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PREFACE 


WHEN  extolling  Justinian  in  connection  with  Corpus  Juris  CiviHs,  the  magnum 
opus  of  "that  excellent  Prince"  of  the  ancient  Romans,  Sir  Matthew  Hale, 
sometime  Lord  Chief  Justice  of  England  and  author  of  the  famous  Historia 
Placitorum  Coronas,  in  his  preface  to  Rolle's  Abridgment  expressed  an  ardent  wish 
for  a  complete  Corpus  Juris  Communis} 

The  reasons  prompting  the  wish  of  this  great  common-law  jurist  of  the  seven- 
teenth c^tury  have  become  so  cogent  in  modem  times  that  a  Corpus  Juris, — a  com- 
plete and  systematic  statement  of  the  whole  body  of  the  law,  has  ceased  to  be  a  thing 
merely  to  be  wished  for  and  has  become  -a  thing  required  as  an  imperative  necessity. 

The  value  of  a  consistent  and  correlated  statement  of  the 

WHOLE  BODY  OF     ^'hole  law  without  duplication  in  one  set  of  books,  relatively 
TBS  LAW  n  '  J 

few  in  number,  needs  no  demonstration.    The  need  of  such  a 

work  has  been  felt  in  every  age  from  the  time  of  Justinian  to  the  present  day. 

From  time  to  time  the  need  has  been  served  to,  a  degree  by  such  works  as  the 

Corpus  Juris  CiviHs^  Bacon's  and  Viner's  Ataidgments  and,  in  more  recent  times, 

by  the  popular  legal  encyclopaedias  of  which  the  Cyclopedia  of  Law  and  Procedure 

is  the  latest  aiid  perhaps  the  best  example.  But  the  rapidly  growing  body  of  judicial 

precedents  which  constitute  the  law  under  which  we  Uve,  and  which  supply  the 

rules  to  be  applied  to  the  increasing  complexities  of  modem  business,  demands  a 

^ "  The  ancient  Romans,  who  gloried  no  less  in  their  Laws  than  in  their  Military  discipline,' 
found  tiiis  to  be  true,  namdy,  that  in  tract'  of  time  some  of  thdr  Laws  grew  contradictory,  some 
obsolete,  some  tmpracticall,  some  obscure,  and  the  whole  bulk  of  them  too  voluminous;  so  that  in 
Justinian's  time  th^e  were  an  incredible  number  of  Versicles  and  Volumes  of  their  Laws;  whereupon 
that  excellent  Prince  by  the  advice  of  a  great  Council  or  Colledge  of  learned  men  (as  once  our  English 
Justinian  King  Edward  the  First  did  by  the  laws  of  Wales)  reduced  them  unto  a  better  Compendium^ 
which  makes  up  now  the  body  of  the  Civil  Laws.  And  truly  considering  to  how  great  a  bulk  the 
Voiiunes  and  Books  of  the  Common-Law  have  in  process  of  time  arisen;  how  many  printed  resolu- 
tions of  the  same  cases  or  points;  how  many  disagreeing  reports  there  are  touching  the  same  matter; 
how  many  seeming  contradictory  opinions  that  would  be  explained  or  settled;  how  many  titles  are 
disused;  it  were  to  be  wished  that  some  compleat  Corpus  Juris  Communis  were  extracted  out  of  the 
many  Bool^  of  our  English  Laws,  for  the  public  use,  and  for  the  contracting  of  the  Laws  into  a 
narrower  compass  and  method,  at  least  for  ordinary  study.  But  this  is  a  work  of  tune,  and 
requires  many  industrious  and  judicious  hands  and  heads  to  assist  in  it."  Preface  to  RoUe's 
Abridgment,  published  in  i66S. 
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more  efficient  and  a  ihore  complete  presentation  of  the  entire  body  of  the  law  as  it 
now  exists  in  the  many  thousands  of  volumes  of  reported  cases.  The  need  to  be 
served  is  twofold,  comprehending  both  a  guide  to,  and  at  times  a  substitute  for,  the 
almost  inntmierable  decided  cases. 

A  guide  to  the  original  sources  of  the  law, —  the  decisions  themselves,  is,  of 
course,  indispensable,  'The  search  for,  and  use  of,  authorities  constitute  the  daily 
routine  of  a  lawyer's  life,  and  the  range  of  subjects  presented  for  his  consideration 
is  as  wide  as  the  interests  of  humanity.  Former  methods  of  finding  the  law  and  the 
controlling  decisions  through  incomplete  and  overlapping  textbooks,  digests,  and 
annotated  cases,  are  breaking  down.  The  time  and  labor  of  the  process  and  the 
uncertainty  of  the  residt  are  prohibitive.  The  search  must  be  shortened,  the  result 
made  sure,  by  a  new  and  better  form  of  seardi  book. 

A  reliable,  concise,  but  completdy  comprehensive  statement  of  the  whole  law 
governing  eyery  phase  of  human  activity,  all  within  the  compass  of  a  single  work 
and  stated  with  such  clearness,  cogency,  and  accuracy,  that  lawyers  and  judges 
can  with  confidence  buttress  their  arguments  and  opinions  thereon,  is  also  demanded. 
Such  a  text,  coupled  with  an  abundance  of  illustrative  applications  of  the  rules  to 
varying  states  of  fact,  and  a  multitude  of  apt  quotations  from  the  opinions  of  the 
courts,  will  make  the  work,  in  many  instances,  sufficient  for  the  immediate  need 
when  time  or  opportunity  is  lacking  for  personal  resort  to  the  reports  themselves, 
such  excerpts  from  the  opinions  of  the  courts  making  this  work  of  almost  judicial 
authority.  In  the  consultation  room,  as  a  preliminary  survey  of  the  entire  question 
in  hand,  and  to  afford  the  proper  collateral  setting  of  the  precise  p<nnt  in  contro- 
versy,  such  a  statement  is  of  incalculable  value. 

Nothing  less  than  a  completely  comprehensive  statement  of  all  the  law  otf  all 
subjects  will  suffice.  One  cannot  safely  anticipate  his  need,  and  by  a  priori  selection 
discard  as  useless  any  part  of  the  living  law.  Heretofore,  the  legal  encyclopaedias 
have,  in  a  measure,  covered  the  field  of  law  in  the  manner  here  outlined.  But  the 
time  has  come  for  an  improved  restatement  of  .the  entire  body  of  the  law.  The 
voltune  of  case  law  has  practically  doubled  within  the  last  fifteen  years  and  it  is 
impracticable  adequately  to  present  this  vast  mass  of  new  and  living  law,  in  the 
form  of  annotations  to  an  older  work.  Subsequent  judicial  interpretation,  and 
legislation,  have  affected  the  value  of  the  earlier  cases  as  authorities.  The  problem 
is  not  one  of  mere  addition.  The  later  cases  must  be  actually  incorporated  with 
all  that  has  gone  before  in  order  to  arrive  at  the  resultant  which  is  now  the  law. 
This  can  be  done  properly  and  adequately  only  in  a  new  work  which  presents  at  a 
sine;le  view  the  actual  law  as  it  now  exists. 

Within  the  covers  of  this  work  will  be  found  a  fuU,  complete,  and  at  the  same 
time  concise,  statement  of  all  the  law  on  all  subjects  as  declared  in  all  the  decisions. 
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It  is  no  mere  statem«it  of  the  f luidamental  rules  and  principles  of  the  law ;  that  is 
the  function  of  elementary  text  books,  and  of  legislative  codes.  The  fundamental 
rules  afford  no  difficulties,  and  no  need  exists  for  a  mere  restatement  of  them.  The 
work  of  courts  and  lawyers  is  mainly  with  the  application  of  rules  and  principles 
to  the  varying  facts  of  litigated  cases.  It  is  here  that  the  exceptions,  qualifications, 
limitations,  and  extensions  of  the  rules  are  declared,  and  it  is  here  that  conflicting 
and  inconsistent  decisions  are 'found.  It  is  accordingly  here  that  Corpus  Juris 
makes  its  great  appeal.  Starting  with  the  fundamental  rules,  the  text  tmfolds  and 
states  the  entire  law  of  every  jurisdiction,  with  all  exceptions,  qualifications,  exten- 
sions, and  limitations.  The  law  as  stated  is  supported  by  reference  to  the  decisions 
which  have  made  it  the  law,  and  with  innumerable  illustrations  of  the  applications 
of  the  rule  to,  the  facts  of  particular  cases.  The  notes  are  not  mere  lists  of  the  names 
of  cases  with  no  due  to  the  facts  to  which  the  rule  of  law  was  applied.  To  an  extent 
never  before  attempted  Corpus  Juris  indicates  the  peculiar  facts  of  cases  cited, 
quotes  rules  from  the  opinions  of  the  courts,  gives  judicial  statements  of  the  reasons 
for  the  rules  stated,  and  affords  every  facility  to^enable  one  to  cull  most  quickly 
from  all  the  decisions,  those  most  immediately  apposite  to  his  particular  need. 

,This  work  cites  in  connection  with  every  proposition  all  reported 
ALL  REPORTED  cases  which  support  or  throw  any  light  upon  it.  Mere. cumu- 
lation of  long  lists  of  cases  to  fimd^ental  and  axiomatic  propo- 
sitions, with  nothing  to  show  how  the  principle  was  applied,  are  avoided,  as  of  little 
value.  Such  lists  merely  increase  the  labor  of  the  lawyer  who  is  compelled  to  examine 
all  the  citations  to  find  the  particular  cases  he  desires  to  use.  Accordingly,  in  addi- 
tion to  stating  the  rules,  and  giving  the  citations  which  support  them,  Corpus  Juris 
tmdertakes  to  show  with  great  detail  how  the  rules  stated  have  been  applied  to 
the  iimumerable  Variations  and  combinations  of  facts  which  have  become  subjects 
of  controversy  and  litigation.  The  special  facts  which  have  brought  a  particular 
case  within,  or  taken  it  out  of,  the  operation  of  the  principle,  and  the  reason  why, 
are  fully  stated.  This  much  of  a  lawyer's  work  may  be  done  for  him,  and  with  far 
greater  completeness  than  the  time  and  facilities  ordinarily  available  would  permit 
him  to  do  for  himself.  With  this  wealth  of  material  he  is  prepared  to  build  his  argu- 
ment in  a  new  case.  Often  the  particular  application  or  illustration  stated  will 
precisely  fit  the  state  of  facts  in  his  own  case,  and  the  argtunent  of  reason  and  logic 
may  be  fortified  by  pointing  out  that  in  prior  litigated  cases  the  rule  has  been  applied 
in  the  manner  contended  for.  No  lawyer  is  content  to  depend  alone  upon  his  own 
reason  and  knowledge.  Few  have  the  presumption  to  assume  that  they  would, 
unaided  by  the  experience  of  the  past,  present^  all  arguments  that  could  be  made  in 
any  case  as  to  the  application  of  a  general  rule.  "  Precedents  are  valuable  the  same 
as  experience  is  valuable.  Reported  decisions  are  valuable  the  same  as  history 
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and  science  are  valuable.  .  .  .  There  is  more  wisdom  in  the  many  than  in  the 
-  few.  Lawyers  should  get  wisdom  from  all  sources,  and  in  preparing  a  brief  in  an 
important  case,  should  not  stop  until  they  find  every  case  that  has  been  decided  upon 
the  subject  in  question."  The  Value  of  Precedents  "  by  J.  W.  McLoud  in  28 
Am.  Law  Rev.  218.)  The  common  law.  Coke  says,  "  is  like  a  deep  well  out  of  which 
each  man  draweth  according  to  the  strength  of  his  understanding  "  (quoted  in  Troth 
V.  Wills,  8  Pa.  Super,  at  page  8),  and  we  may  add,  according  to  his  needs. 

The  value  of  any  work  like  the  present  depends  primarily  upon  the  completeness 
of  the  information  afforded,  and  the  caie  and  skill  with  which  the  available  informa- 
tion is  condensed  and  arranged  so  as  to  make  it  available  for  use.  In  both  respects 
CorptLs  Juris  is  beyond  comparison.  The  results  of  all  reported  cases  are  set  forth, 
condensed,  classified,  and  arranged  so  that  any  portion  of  the  whole  body  of  the 
law  becomes  immediately  accessible.  The  goal  set  is  to  make  good  the  claim: 
If  it  is  in  the.  reported  cases,  it  is  in  Corpus  Juris;  if  it  is  not  in  Corpus  Juris,  it  is 
not  in  the  reported  cases. 

The  burden  of  the  increasing-  volume  of  case  law  has  been  a  subject  of  frequent 
complaint.  Mere  wealth  of  the  materials  of  a  science, —  the  completeness  of  the 
data  available  for  the  solution  of  new  problems,  ought  not  to  be  a  valid  objection. 
The  multitude  of  reported  decisions  merely  increases  the  necessity  for  a  better 
statement,  analysis,  and  classification  of  the  law.  So  long  as  the  doctrine  of  stare 
decisis  prevails,  and  the  courts  file  written  opinions,  those  opinions  and,  decisions 
will  be  cited  and  relied  upon  by  courts  and  lawyers.  Even  unreported  cases  are. 
as  binding  as  any  others  when  in  point,  and  are  frequently  cited  and  followed  by 
the  courts,  with  the  result  that  practically  all  opinions  filed  are  now  reported  either 
officially  or  tmofficially.  These  decisions  constitute  the  law  of  the  land,  and  as 
such  must  be  made  available  for  use.  The  problem  of  using  the  large  mass  of  deci- 
sions  cannot  be  solved  by  merely  ignoring  an  arbitrary  portion  of  them.  It  is 
a  delusion  to  think  that  any  selection  of  so-called  leading  or  ruling  cases,  or  text 
based  thereon,  can  furnish  much  of  value  to  a  lawyer  engaged  in  general  practice. 
A  really  "  ruling  case  "  is  the  latest  controlling  decision  which  cannot  be  distinguished 
upon  the  precise  point  under  consideration.  Such  c^es  cannot  be  .selected  until  the 
case  to  be  "  ruled  "  has  arisen.  Leading  cases  are  those  which  establish  some  general 
doctrine,  or  fix  its,  limits,  and  which  have  been  generally  approved  and  followed  by 
later  cases.  Necessarily  a  text  based  on  such  cases  alone  must  be  substantially 
confined  to  the  fundamental  rules  and  principles  of  the  law.  It  becomes,  in  short, 
a  sort  of  unofficial  codification  of  the  no  longer  controverted  portion  of  the  law.  As 
such  it  may  have  value.  But  it  is  no  solution  of  the  case  law  problem.  This  is 
demonstrated  by  the  experience  of  those  states,  such  as  Louisiana  and  California, 
where  the  entire  body  of  the  substantive  law  has  been  codified  and  enacted  into 
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statutory  form.  In  Louisiana,  for  example,  although  that  state  has  a  written  code 
of  substantive  law  based  upon  the  civil,  as  contradistinguished  from  the  common, 
law,  it  was  said  at  the  Centenary  of  The  Supreme  Court  of  Louisiana:  "  One  of 
the  chief  purposes  of  gpdiiication  is  to  make  the  law  certain,  -and  in  proportion  that 
this  purpose  is  accomplished,,  it  might  naturally  be  supposed  that  the  volume  of 
litigation  and  of  jurisprudence  (using  the  latter  term  in  the  sense  of  reported  judidal 
decisions),  would  be  correspondingly  diminished.  .  .  .  According  to  the  theory 
of  advocates  of  codification,  we  should  expect  in  the  first  place  that  as  the  result  of 
the  certainty  attained  through  codification,  the  volume  of  jurisprudence  in  the  Code 
state  would  be  very  much  smaller,  ...  I  do  not  think,  in  the  first  place,  that  it 
can  be  justly  claimed  that  as  the  result  of  codification,  we  have  attained  a  greater 
certainty  in  the  law  which  has  relatively  diminished  the  volume  of  litigation,  even  as 
regards  those  subjects  which  are  specifically  covered  by  the  Code,  Our  experience 
and  that  of  France  in  this  respect  would  seem  to  justify  the  claim  of  ihe  qpponents 
of  codification  that  the  limitations  of  human  capacity  for  written  expression  are  such 
as  to  xnalse  the  attainment  of  certainty  in  a  written  code  of  substantive  law  well- 
nigh  impossible.  .  .  .  The  most  cursory  examination  of  our  reports,  particularly 
those  of  comparatively  recent  years,  will  discover  that  in  a  very  large  proportion  of 
the  decided' cases  the  rule  of  law  applied  has  been  deduced  from  the  same  sources 
and  by  exactly  the  same  process  as  would  be  resorted  to  in  a  similar  case  in  any 
common-law  state,  and  there  are  lawyers  in  this  city  engaged  in  important  branches 
of  practice  who  rarely  have  occasion  to  consult  the  Code."  ("  The  Jurisprudence 
of  the  Supreme  Covart  of  Louisiana,^'  by  Charles  Payne  Fenner,  Professor  of  Civil 
Law,  Tulane  University.  133  La.  Ixi.)  A  mere  cursory  examination  of  the  reports 
of  California,  and  of  the  other  western  states  following  its  lead  in  the  statutory 
codification  of  the  law,  shows  that  the  same  condition  prevails  there  as  in-  Louisiana, 
in  this  respect.'  It  is  clear,  therefore,  that  the  problem  of  the  enormous  and  growing 
mass  of  the  case  law  is  not  solved  even  by  official  and  authoritative  codes  of  general 
rules  and  principles.  A  fortiori,  it  cannot  be  solved  by  a  similarly  restricted  unofficial 
compilation  which  condenses  by  ignoring  and  omitting  the  major  portion  of  the 
decided  cases,  any  one  of  which  may  be  the  sole  authority  precisely  in  point  in  a 
pending  controversy. 

The  only  solution  to  the  case  law  problem  under  present  con- 
COMPLETE  AND  ditions  lies  in  a  complete',  correlated,  systematic,  accurate,  and 
STATEMEirr  adequate  statement  of  the  whole  law  as  embodied  in  all  the  deci- 
sions, classified,  arranged,  indexed,  and  labeled  so  that  any  part 
may  be  quickly  and  certainly  found.  System  conquers  ipere  mass.  With  a  proper 
key  to  the  vast  storehouses  of  the  law,  the  wealth  of  decided  cases  becomes  a 
boon  and  not  a  burden. 
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The  titles  of  Corpus  Juris  group  the  law  under  certain  well  defined  heads,  each 
of  which  is  preceded  by  a  logical  analysis  serving  as  a  table  of  contents  of  the  particu- 
lar treatise.  Specific  cross  references  immediately  following  the  analyses  are  arranged 
alphabetically,  making  it  possible  to  ascertain  .at  a  glance  where  analogous  or  related 
matter  is  treated  elsewhere,  either  in  prior  treatises  ii}  Cprpus  JuriSy  or  (in  cases  of 
titles  not  yet  reached  in  that  work)  in  subsequent  articles  already  published  in  the 
Cyclopedia  of  Law  and  Procedure.  These  references  are  specific,  not  general,  a 
thing  possible  only  in  the  happy  circumstance  of  having  a  completed  work  like  the 
Cyclopedia  upon  which  to  rely.  These  Cyclopedia  references  may  be  transformed 
into  Corpus  Juris  references  rapidly  as  corresponding  treatiseSs  become  available 
in  the  progress  of  the  new  work.  In  addition  to  these,  similar  cross  references  are 
liberally  interspersed  throughout  the  several  treatises  in  t^eir  appropriate  places. 
Thus  linked  together,  the  Cyclopedia  and  Corpus  Juris  with  their  Annotations  form 
one  system  from  the  publication  of  the  first  volume  of  Corpus  Juris  to  the  publica- 
tion of  its  last  volume,  when  the  Cyclopedia  will  have  been  entirely  superseded  title 
by  title  by  Corpus  Juris.  The  magnitude  of  the  work  is  such  that  necessarily  some 
years  must  elapse* before  its  completion;  but  the  volumes  as  published  will  be  kept 
constantly  abreast  of  the  courts  by  current  Annotations,  and  the  Cyclopedia  in  the 
meantime  will  retain  its  full  efficiency  as  to  titles  not  reached  in  Corpus  Juris. 

The  citations  of  cases  are  listed  by  states  and  jurisdictions,  including  Hawaii, 
Philippine  Islands,  and  Porto  Rico,  as  well  as  Canada,  England,  and  others.  In 
addition  to  citations  to  the  official  reports,  parallel  citations  are  given  to  unofficial 
reports,  together  with  references  to  notes  in  the  American  Deoisions,  the  American 
Reports,  the  American  State  Reports,  the  American  and  Ex^lish  Annotated  Cases, 
the  Lawyers'  Reports  Annotated,  and  others. 

Section  numbers  have  been  introduced  throughout  the  text,  thus  enabling  the 
making  of  specific  references  by  sections,  rather  than  general  references  by  pages. 
Moreover,  for  directness  of  reference,  the  notes  have  been  subdivided  into  para- 
graphs by  the  u^  of  [a],  [b],  [c],  etc.,  and  these  subdivisions  often  further  subdivided 
by  the  use  of  (i),  (2),  (3),  etc. 

Judicially  defined,  words  and  phrases  and  legal  maxims  appear  in  their  proper 
alphabetical  order  with  exhaustive  references  to  the  cases  in  which  they  have  been 
either  defined,  explained,  or  applied.  There  will  be  approximately  25,000  vocabulary 
entries  of  this  class.  .  This  is  in  addition  to  the  numerous  definitions  and  applications 
of  particular  words,  phrases,  and  maxims  found  in  the  text  and  notes  of  the  various 
treatises  throughout  the  work.  This  compilation  has  been  ma^ie  from  a  page  to  page 
examination  of  all  the  reports  by  competent  lawyers,  and  has  been  checked  with  all 
available  reference  works  to  prevent  any  possible  omissions.  All  legal  maxims  are 
presented  in  their  origifial  language,  with  an  accurate  translation  into  Engli^, 
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The  Spanish  words  and  phrases  are  being  prepared  by  Charles  Sumner  Lobingier, 
Judge  of  the  United  States  Court  for  China,  for  many  years  Judge  of  the  Court  of 
First  Instance  in  the  Philippines,  a  contributing  editof  to  the  Cyclopedia  of  Law 
and  Procedure.  This  department  of  Corpus  Juris,  taken  by  itself,  is  believed  to 
be  the  most  complete  and  autiioritative  legal  lexicographical  work  ever  presented 
to  the  profession.  No  existing  law  dictionary  or  compilation  of  l^al  maxims 
^proaches  it  in  the  wealth  of  information  afforded.  The  value  of  this  feature 
needs  no  comment.  ' 

To  expedite  investigation  a  comprehensive  index  will  be  prepared  upon  the 
completion  of  the-  work. 

The  page  of  Corpus  Juris  is  .more  spacious  than  that  of  the  Cyclopedia  of  Law 
and  Procedure,  containing  about  one  hundred  per  cent  more  matter.  By  this  means 
it  becomes  feasible  to  present  a  fuller  and  more  detailed  statement  of  the  law  in 
about  sixty-two  volumes,  notwithstanding  the  enormous  increase  in  the  volume  of  the 
case  law  during  the  past  ^hj&esa  years.  A  comparison  between  the  Cydqpedia  and 
Corpus  Juris  (prepared  under  the  new  method  of  detailed  and  discriminating  treat- 
ment) shows  interesting  and  striking  results  as  to  the  respective  number  of  doctrines 
and  rules  of  law  stated,  as  well  as  the  number  of  authorities  cited  from  which  the 
rules  have  been  deduced  or  in  which  the  doftrines  have  been  developed.* 

•COMPARISON  OP  TREATISES  IN  VOLUME  ONE  OP  CORPUS  JURIS  WITH  ARTICLES  IN  THE 

CYCLOPEDIA  OP  LAW  AND  PROCEDURE 

Text  Propositions  Authorities  Cited 

Aitide  oc  Treadtt  in  Cyc  in  C.  J.  in  Cyc  in  C.  J. 

Abandonment   29  84  151  704 

Abatement  and  Revival   544  2,235  4.99t  19,228 

Abduction   14a  334  491  985' 

Abortion   306  315  653  ij399 

Absentees   1x3  307  190  689. 

Abstracts  of  Title   47  108  109  311 

Accession   30  130  155  424 

Accident  Insurance   491  i)304  1.336  S.067 

Accord  and  Satisfaction   308  656  x ,  941  4 ,860 

Accounts  and  Accounting   1)^29  1,810  4,520  10,433 

Acknowledgments   656  1,314  4,497  12,300 

Acticms   377  4,108  4,576  16,770 

Adjcnning  Landowners     x8o  348  836  i ,  766 

Admiralty  -   719  x,374  3.536  8,305 

Adoption  of  Children   204  444  579  1,717 

Words,  Phrases,  and  Maxims.. .  '   496  i  ,265  844  5,219 

Totals  ,   5i66i       16,036      39,394  90,067 
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Material  assistance  has  been  derive^  from  the  Cyclopedia  of  Law  and  Pro- 
cedure, the  American  and  English  Encyclopaedia  of  Law,  the  American  and  English. 
Encyclopaedia  of  Law  and  Practice,  the  Encyclopaedia  of  Pleading  and  Practice,  th.e 
American  Digest  (including  the  Century,  the  Decennial,  and  the  Key  Number 
Series  editions),  and  other  available  copyrighted  works.   In  collecting,  assembling, 
and  grouping  the  reported  cases  in  scientific  order,  and  in  stating  the  fundamei^tal 
rules,  these  encydopsedias  and  digests  have  done  much  to  blaze  the  way  for  Corpus 
Juris.    While  in  no  sensp  can  Corpus  Juris  be  conadered  a  new  edition  of  any  other 
publication,  use  has  been  made  of  tjie  works  just  mentioned,  more  especially  as  to 
statements  of  law  that  have  stood  the  test  of  time,  as  shown  by  the  tens  of  thousands 
of  citations  and  quotations  of  them  fotmd  in  the  opinions  of  the  coiuis. 

In  the  execution  of  this  work  neither  time  nor  expense  has  b^en  or  will  be  spared. 
The  contributors,  for  the  most  part,  are  scholars  who  have  made  law  text  writing  a 
career,  many  of  whom  are  already  favorably  known  as  authorities  upon  the  topics 
assigned  to  them.  ' 

To  epitomize,  if  in  the  execution  of  the  plan  above  outlined  Corpus  Juris  fur- 
nishes a  full  treatise  of  the  law  cJn  every  topic,  giving  an  accurate,  complete,  compre- 
hensive, and  scientific  statement  of  the  entire  body  of  the  law,  largely  in  the  language 
of  the  courts,  in  systematic  form  in  on*  alphabet,  under  the  accepted  and  familiar 
scheme  of  classification  by  titles  logically  analyzed,  supported  by  exhaustive  citation 
of  authorities,  fortified  with  the  reasons  of  the  rules;  and  exempHiied  by  applica- 
tions of  the  rules  to  facts  of  cases  in  which  the  rules  have  been  put  to  test  in  actual 
litigation,  we  believe  that  the  profession  will  be  offered  a  statement  \>i  the  law  in  a 
form  more  attractive  and  satisfactory  than  has  heretofore  been  presented. 

WILLIAM  MACK 
WILLIAM  B.  HALE 
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Accession    382 
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Acknowledgments   739 
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Deniaon'fl  Crown  Caaea  (Eng.) 
Deveroux's  Court  of  Claims  (U.  8.) 
Dickens  (Sc.) 
Dillon  (U.  8.) 
Dirleton'a  Dccimons  (So.) 
Disney  (Oh.) 

Dowhng  ft  Lowndea  (Eng.)  - 
Dodaon^B  Admiralty  (Ebju 
Dotninion  Law  Reporta  (UM.) 
Donnelly  (EnR.) 
Dorion'a  (L.  C.) 
Douglas  (Eng.) 
Douglaaa  (Mica.) 


Dow  (Eng.) 
Dow  ft  CUrk  (Eng.) 
DowUng'a  Practioe  Cases  l^"*-^^^ 


Dow 


(Eng.; 


(EngJ 


Dowling'r  Practioe  Caaea  New 
Dow^  ft  inland  (Eng.) 
Draper  (U.  C.) 
I^owry  (EngJ 
Drinkwater  (Eng.) 

DowUng  ft  Ryland'a  Magistrate  Caaea  (Eng.) 

Dowling  ft  Ryland'a  Nut  Priua  (Eng.) 

Diewiy  ft  Snialfl  (Eng.) 

Drury  (IrJ_ 

Drury  ft  Walsh  (Ir.) 

Drury  ft  Warren  (Ir.) 

Deana  ft  Swabey  (Eng.) 

Dudley  (Go.) 

Dunlop  (Sc.) 

Durie  (Sc.) 

DuvalJKy.) 

Dyer  .(Eng.) 

E 

East  (Eng.) 

Eutem  Law  Reporter  (CanO 
Eaat'a  Pleu  of  tbe  Crown  OBog.) 
Easter  Term  (Eng.) 
Ellis  ft  Blackburn  (Eng.) 
FHia^  Blackburn  ft  Ellis  (Eng.) 
English  Common  L«w 
Eden  (Slag.) 
Edgar  (So.) 

Edmond's  Sdect  Caaes  Y.) 
E.  D.  Smith  (N.  Y.) 
Edwards  (Eng.) 
Edwards'  Chaneery  (N.  Y.) 
Edwards'  Adminlfer  (Eam-i 
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E.  AE. 

EiwPl&Pr 

EngCh 

Eq.Cu.Abr. 

Exeb. 
£x.D. 


Fale.  A  F. 
F.  Cm.  No. 

Fmb.  Cooa. 
F.  4  F. 

FlriL  Pat.  C&o. 
Rih.  Pat.  R. 
FUl  PiiK  Caa. 
Hue. 

ntS. 

F^uh.  N.  Br. 

Fla. 

FUpp. 

PonbL 

Forbes 

Fmt. 

Foncater 

FortMc 

Foal. 

Fount.  Deo. 
Fox  AS. 
Freem. 
Fraem. 


Ga. 
Ga.  A. 
Ga.  Dm>. 
Oak 

OaU. 
G.  t  D. 
Gibb.  Surr. 
Giffitfd 

Gilb. 

GUb.  Cao. 
Gilb.  C.  P. 
GiP).  Exob. 
OiU 

Gin  *  J. 

Gilm. 

Gilm.  AFalo. 

GUp. 

GUk. 

Glyn  A  J. 

Godb. 

Goof. 

Gooldrt). 

Gow 

Grant 

Gnat  Ch. 

Giant  Srr.  &  App. 

Gtatt. 

Gray 

Gt«en  Cr. 
GrMiM 

OwSL  T.  Cm. 


BmM. 

Bags-  Adm. 
Baa.  Cona. 
Han.  End 
KaSe*  Dbb. 
Hala 

Hate  P.  C. 

Ha]l  *  T. 

HalsbuTT  L.  Enc. 

Handy 

Hard. 

Hardrea 

Haro 

Harr. 

Harr.  Ch. 

Hair.  AH. 

Harr.  *J. 

Barr. 

Ran.  AR. 
Harr.  *  W. 
Haak. 
HaviL 
Hawaii 

Hi«k.P.C 
Kaywi 


Enoydopndia  of 'Reading  &  Praotioe 
En^iah  Chaneery 
En^ioh  Iaw  a  Equity 
Equity  Caaoa  Abridged  (Eng.) 
Equi^  Reports  (Eng.) 
English  Ruling  Caaiss 
Eapinaaae'a  Nui  Friua  (Eng.) 
Euer  (Eng.) 
Exchequer  (Eng.) 

Lftw  RopoitB  E^chequ^  Divinon  (EiibO 


FalooDer'i  Court  of  SMBona  fSo.) 
Falooner  A  FStaherfoert  (Eng.) 
Fedetst  Caaea  (U.  8.) 
Frasor'a  Court  of  Soadani  Caaea  (8;.) 
Federal  RaportAT  (U.  SO, 
Ferguaoa'a  Conaiatorv  (Eng.) 
Footer  &  FinlaaoD  (Eng.) 
Kaher-a  Patent  CaaoaTU.  8.) 
Fiaher'a  Patont  Repcnia  (II.  S.) 
Fiaher's  Priaa  Caaea  (U.  8.) 
Fttvibbon  (Eng.) 
Fitah«rbert'a  AbiidgnMnt  'EngJ 
FiUberbert'a  Nstui»  Brevium  (Sac.) 
Florida 

FlippiD  (U.  S.) 
Fbmacaa  A  Kelly  (Ir.) 
FmblaDQue  (Eng.) 
Forbes  (Eng.)  . 
Forrest  (Ewt.) 
Poneater'a  Caaea  (Eng.) 
Fnteacue  (Eng.) 
Foster  (Eds.) 

Fountainh<«U'a  DeoiaioM  (Sc.) 
Fox  A  Binith  (Ir.) 
Freeman's  Chancery  CBag.) 
Freenuui'a  Chaocery  (Mias.) 
FreemaD  King's  Bnicb  (Eng.) 


Georgia  * 

Georgia  Appoala 

Georgia  Decisions 

Qale  (Eng.) 

OaUisca  (U.  S.) 

Gala  A  Davidson  (Eng.) 

Gibbon'n  Surrogate  (N.  Y.) 

GifFard  (Eag.) 

Gilbeit'a  (Eng.) 

Gilbwt'a  Caaea  (Eojz.) 

Gilbert's  Common  Pleas  'Eng.) 

Gilbert's  Exobequer  (Eng.) 

GiU  (Md.) 

Gill  *  Jobostn  (Md.) 

Gilmer  (VaO 

Oilmour  A  Falconer  (Sc.) 

GilidQ  (U.  S.) 

Glajnook  (Ir.) 

Qlya  &  Januson  (Eng.) 

Godbolt  (Eng.)^ 

Oosford  (Eng.) 

Goutdsborougb  (Eng.) 

Gow  (Eos.) 

Grant's  Caae*  (Pa.) 

Grant's  Chanoaiy  (U.  C.) 

Grant's  Error  4c  Appatl  IV.  C.) 

Grattut  (Va.) 

Gray  (Maaa.) 

Green's  Crinunnl  Law  (Eng.) 
Greena  (Iowa) 

QwiUim^s  TMa  Cmm  (Eng.) 


Haddington  ^ng.) 
Haggard's  Admiralty  (Eng.) 
Haggard's  Connstoty  (Eu.} 
Haagard'a  Ecclesiastical  (Eng.) 
Halles'  DecisioDfl  (Sc.) 
Hale's  Common  Law  (Eng.) 
Hale'k  Pleas  of  tbo  Crown  (Eng.) 
Hall  A  Twella  (EnE.) 
Halebury's  Laws  of  England 
Handy  (Oh.) 
Hardin  (Ky.) 
Hardrea  (Eng.) 
Jiam  (Eng.) 

Harrison's  Chaneeiy  (Midi.) 
Harrison's  Chancery  (Bof.) 
Harrison  ft  Hodgins  (U.  C.) 
Harrison  &  Johnson  (Md.) 
Harrison  ft  McHenry  (Md.) 
Harrison  ft  Rutberf<Hd  (Eng.) 
Harrison  ft  Wollaston  (Eng.) 
HaakeU  IV.  B.) 
HnTibuid  (Pr.  Bdw.  laL) 
Hawaiian 
Hawaiiao  Federal 

Hawldns'  Fleaa         Crown  (Bag.) 

Hay«e  Or.) 

Bayaa  ft  Jonm  (Ir.) 


Hay  ft  M. 

Hayw. 

Hayw.  ft  H. 

HasReg 

H.  Bl. 

H.  ftC. 

Head 

Heisk. 

Hem.  &M. 

Hempst. 

Hen.  ftM. 

Het. 

H.  ftH. 

Hill 

Hilt. 

Hil.  T. 

H.  L.  Caa. 

H.  ft  N. 

Hob. 

HodgEl 

Hodgea 

Hoffm. 

Hoffm.  Land  Caa. 

Haines 
H(dt  Eg. 
HoUKB. 
Holt  N.  P. 
Home 
Hope  Dec. 
Hoi^. 
Hopk.  Dec 
Hopw.  ft  C. 
Hopw.  ft  P. 
Houst.  Cr. 
How. 

How.  A.  Cas. 

How.  N.  P. 

HowPr 

HowPrNS 

How.  St.  Tr. 

Hud.  ft  B. 

Hughes 

Hui^ 

Hums 

Humphr. 

Hun 

HuiL  ftW. 
Hutt. 


Ida. 
111. 

ni.  A. 
lU.  CSr. 
Ind. 
lod.  A. 
Ind.  T. 
InsLJ 

Int.  Com.  CommiL 
Iowa 

KP- 

Ir.  C.  L. 
Ir.Eq. 
Ir.  R.  C.  U 
Ir.  R.  Eq. 
Irv.  JosL 


Jao. 

Jao.  A  W. 
J.  Bridgm. 
J.  *C. 
Jsbb  ft  B. 
Jebb  C.  C. 
Jel^  ftS. 
Jeff. 
Jeak. 

J.  J.  Mardt. 

J.  ft  L. 
Johns. 
Johns. 
Johns.  Cas. 
Johns.  Ch. 
Johns,  ft  H. 
Jones  Exob. 
JoumJur 
J.  P. 
Jut.' 

Jur.  N.  S. 
JuatLR 


Kames  Dee. 
Karnes  Elueid. 
Kamea  Ram.  Dee. 
Kamee  8el.  Deo. 

Kan. 
Kan.  A. 
Kay 

Kay  ft  J. 


Hay  ft  Marriott  (Eng.) 

Haywood  (Tenn.) 

Haywood  ft  Haileton  (U.  S.) 

Haiard's  Register  (Pn.) 

Heory  Blackstone  (EngJ 

Hurlstone  ft  Coltman  (Eng.) 

Head  (Tenn.) 

Beiskell  (Tenn.) 

Hemming  ft  Miller  (Eng.) 

Hempstead  (II.  S.)  -t 

Henaingft  Munford  (Va.) 

Hettey  (EngJ 

Horn  ft  Hunrtone  (Eng.) 

HiU  (N.  Y.) 

Hilton  m.  Y.) 

Hilary  'Term  (Eng.) 

House  of  Lords  Cases  l^ng.) 

Hurtstone  ft  Norman  (Eng.) 

Hobsrt  (Eng.) 

Hodi^ns'  Election  (U.  C.) 

Hodgea  (Eng-) 

Hofiman's  Clbsncery  (N.  Y.) 

Hoflmsn's  Land  Cases  (U.  B.) 

Hofcan  (Ir^ 

Holi^  (U.  S.) 

Holt's  Equity  (Eng.) 

Holt's  King's  Bendi  (Eng.) 

Holt's  Nisi  Piiua  (Eng.) 

Home  (So.) 

Hope's  Deoitf  (»s  (8c^ 

Hopkins'  Chancery  (N.  Y.) 

Hopkinson's  Deoisioiis  (Pa.) 

Hopwood  ft  (Joltman  (Eng.) 

Hopwood  ft  Pbilbriek  (EngJ 

Houston's  Criminal  Cases  (Del.) 

Howard  (U.  S.) 

Howard's  Appeal  Cases  (N.  Y.) 

HoweU'a  Nifi  Priua  (Mich.) 

Howard's  Practice  (N.  Y.) 

Howard's  Practire  New  Series  (N.  Y.) 

Howell's  State  Trials  (Eng.) 

Hudson  ft  Brooke  (Ir.) 

Hughes  <Ky.} 

Hughes  or.  S.) 

Hume's  Decisions  (Se.) 

Humphreys  (Tenn.) 

Hun  (N.  Y.) 

Hurfstone  ft  Waknaley  (Eng.) 

Hutton  (Eng.) 


Idaho 
nUnob 

Iliin<»s  Appellate  C>>urt 
nUnois  CSrimlt  Court 
Indiana  • 
Indiana  Appellate  Court 
Indian  Temtory 
Insuianoe  Law  Journal 
Interstate  Commties  Commfirion 
Iowa 

Law  Reports  [ISQll  Irish 
Irish  Chancery 
Irish  (Common  Law 
Irish  Equity 

Irish  Reports  Common  Law 

Iriah  Reporu  Bqul^ 

Irvine^B  Juatioiair  Cases  (Eng.) 


Jacob  (Eng.) 

Jsoob  ft  Walker  ^ng.) 

John  Bridsman  (Eng.) 

Jones  ft  Carey  (Ir.) 

Jebb  ft  Bourke  (Ir.) 

Jebb's  Crown  OMt*  (Ir.) 

Jebb  ft  Symes  (Ir.) 

Jefferson  j^Va.) 

Jenkins  (Eng.) 

J.  J.  Marshall  (Ky.) 

Jones  ft  La  Touone  (Eng.) 

Johnson  (Eng.) 

Johnson  (N^.) 

Johnson's  Cases  (N.  Y^ 

Johnson's  Chancery  (N.  Y.) 

Johnson  ft  Hemming  (Eng.) 

Jones'  Exdiequer  (Ii.) 

Journal  of  JurispnidBncB  (Pa.) 

JustioQ  of  Peace  (Eng.) 

Jurist  (Eng.) 

Jurist  New  Series  (Eng.) 

Justices'  Law  Reporter  (Pa.) 


Kames'  Decisions  (Sc.) 

Kamss'  Elucadation  (Sc.) 

Kames*  RetnarkaUe  Decimons  (So.) 

Kames'  Select  DedsioDS  (So.) 

Kansas 

Kansas  Appsala 

Kay  (Eng.) 

Kay  ft  J^UMM  (Eng.) 
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Keb 


K«en 
KeUw. 
KeL  C.C. 
KeyM 
K.  ftO. 
Kilk. 
Kirby 
Kdapp 
Knwp  AO. 
Knox 
KnozftF. 
Kulp 


Lev  BeportB  (IMl]  Eing'i  Benoh  (Btiff.) 

Kable  (Eng.) 
KaeQ  (Ens.) 

/  (Eng.) 


(Eng.) 


Dm. 


Za.  Abb. 
Ub. 

LwALegN 

LMkLegBM 

Lalor 

LbbcBk 

LanoUtoT 


Utofa 

L.  C. 

L.  *a 

LCJur 
LCU 
LCRapSQa 
L.  D. 
Ld.  Kan. 
Id.  lUym. 

LeMhCa 
L.ed. 
Lae  EooL 
LMt.  Bsidw. 
LacChnm  , 
liBcOu 
LocAIbA 
Lwlat 
L«fOp 


iCoU 
lVeILR 


LsUsh' 


Lev. 

Lmr.  C.  C. 


■L._. 
libeiiuL. 
LHt. 
litt. 

UR.  EM.  Cw. 
L.  J.  Adm. 
L.  J.  BMkT. 
L.  J.  Ch. 
L.  J.  Ch.  O.  S. 
L.  J.  C.  P.. 

L.  J.  c.  P.  o.  a 

L.  J.Eed. 

L.  J.  Es^. 

L.  J.  Ezoh.  O.  B. 

L.  J.  K.  B. 

L.  J.  K.  B.  O.  8. 

L.  J.  M.  C. 

L.  J.  M.  C.  O.  8. 

L.  J.  P.  C. 

L.  J.  P.  D.  A  Adm. 

L.  J.  P.  A  M.  . 

L.  J.  Q.  B.  ^ 
LL  AO.  t.  PI. 
LL  A  O.  t.  8. 
U  A  W. 
L.  A  M. 
L.  M.  A  P. 
Lew.  Oor. 
Lofft 

Lo^.  AT. 
Iiomll  ' 
LRA 

L.  R.  A.  A  E. 
LRANB 
L.  R.  C.  C. 
L.  R.  Cb. 
L.  R.  C.  P. 
L.R.  Eq. 

L.  R.  H.  L. 

L.  R.  H.  L.  So. 

L.  R.  Indiu  A^ 


Keilwsv  .  

Kelyng  B  Crown  G 
KeyoB  (N.  Y.) 
Keue  A  Grant  (Eng.) 
KUkemn'a  Deciaions  (So.)  ' 
Kiiby  (Conn.) 
KnApp  (Eng.) 
Kdapp  a  Ombler  (Eng.) 
Knox  (N.  S.  Wales) 
Knox  A  FiUbardincB  (N.  8.  Wile*) 
Kulp  (Pa.) 
Kentucky 

Kentucky  Decisions 
Kentucky  Law  Reporter 


LouinoBa  Annun) 

Labatt's  District  Court  (Cai,) 

Lackflwnniui  Jurist  IPa.) 

Lackawanna  I^gal  News  (Pa.) 

Laakawanna  Legal  Booord  (Pa.)  ^  , 

lalor'a  BupiAemeBt  to  Hill  A  Dfloio  (H.  Y.) 

I*noartwBar  (Pa.).     ^  ^ 

Laaoaater  Law  Rerinr 

Lane  (Eng^ 

Lanaing  (N.  Y.) 

lAtch  {Eng.) 

Lower  Caoiula 

Leigh  &  Cave  (En^c.) 

Lower  Canada  junat 

Lower  CaMld»I«v'M!P*l    _.  ,  ^  ^ 
Lower  CiUMiaA  B«Hm  Srigoodal  QOMtiona 

Law  DiotioBanr 

Lord  Kesyon  (E<BC.) 

Lord  RaymoDd 

Lea  (Tenn.) 

Leaob'a  CrowB  Caeca  (Eng.)      _  „ 
Lawyers'  Edition  United  Statei  Supnn*  Court 
Lee's  Ecoleaiattical  (Kiu:.) 
Lee  temp.  Eardwicke  (Eag.) 
Legal  Chronicle  (Fa.) 
L^  Gasette  (Pa.)  „  ,  ^ 

Legal  A  Insurance  ReportW  (A.) 
Legal  Intelligencer  (Pa.) 
L^al  OpinioM  (Pa.) 
Legal  Record  (Pa.) 
Lehigh  County  Law  Journal  (Fa.) 
Lehigh  Valley  Law  BBporter  (Pa.) 
Lttgh  {Va^ 
Leonard  (Eng.) 
Levins  (E^.)   _       _  , 
Lewis's  Cmm  C«M  (Eac.) 
Ley  (Eng.) 
Law  Gloesaiy 
liberian  Xmw 


Utwn  (KyO 
litbleton  (E) 


ng.)_ 


LittelVs  Select  Cases  (Ky.)    „   .    ,^  , 
Law  Journal  .admiralty  New  Senca  (Em.) 
Law  Journnl  Bankniptcj-  New  Series  (Eng.) 
Law  Journal  Chancery  New  Senea  (Eng.) 
Law  Journal  Chancery  Old  Senca  (Eng.) 
Law  Journal  Common  Pleaa  New  Series  (Eng.) 
Law  Journal  Common  Pleas  Old  Senes  (Eng.) 
Law  Journal  EcclcMastical  New  Series^  (ICng.) 
Law  Journal  Exchequer  New  Scries  {KiK  ) 
Law  Journal  Eichequer  Old  Series  (EngJ 
Law  Journal  King's  Bench  New  Series  (Eng.) 
Law  Journal  King's  Bench  Old  Scries  (Eng.) 
Law  Journal  Magisttato  Cases  New  Series  (Eng.) 
Law  Journal  Magirtrate  Canes  Old  Series  (T.ng.) 
Law  Journnl  Privv  Council  New  Scrifs  (EngJ 
Law  Journal  Prolate  DivorL'v  A  .admiralty  New 

I^»rJovi™3^iobate  A  Matrimonial  Now  Soriea 
CEng.) 

Law  Journal  Queen's  Bench  New  Series  (Eng.) 

Uoyd  A  Ooold  t«np.  PluiJtet  (Ir.) 

Lloyd  A  Ooold  temp.  Bugden  (Ir.) 

lioyd  A  Welsby  (Eng^ 

Lowodee  A  MaxweUOBiig.) .  _  ^ 

Lowndes,  Maxw«U  A  Pdbok  (Eng.) 

Local  Goyemment  (EBg.) 

Lofft  (Eng.) 

Longfleld  A  Townsend  (Ir.) 
Lowell  (U.  B.) 

Lawyers'  Reports  Annotated  ,    .  ^  . 

Law  Reports  Adnuralty  A  EcoleeiaoUoal  (Eng-) 

Lawyers'  Reports  Annotated  New  Series 

Law  Reports  Crown  Cases  (Eng^ 

Iaw  Reports  Chancery  Afvsal  Cases  (Eng.) 

Law  Reports  Common  Pleas  Cases  (Eng.) 

Law  Reports  Equity  Cam  (EngJ 

Law  Reports  Exohiquw  Cases  (Eb».)  ...... 

Law  Reports  HouH  of  Lords  (Eni^  A  Insb 

Appeal  Cases)  i 
Law  Reports  House  of  Lords  (Scotch  Appeal 

Cases)  _ 
Imm  Rapotta  ladiaB  Af^aala  (Eng.) 


L.  R.  Ir. 
L.  H.  P.  C. 
L.  R.  P.  A  D. 
L.  R.  Q.  B. 
LT 
LTN8 

L.  T.  Rep.  N.  B. 

Lush. 

Lutw. 

Lutw.  Reg.  Caa. 

LusLecObs 

LusLegReg 


MaoA.  Pat.  Gas. 
MaoFarl. 
Mael.  A  R. 
Macn.  AG. 
Macph. 

Macpb.  8.  A  L. 

Macq. 

Madd. 

Madd.  Ch.  Pr. 

Man. 

ManU 

Mann.  Unrep.  Gas. 
Manson 

Man.  t.  Wood  • 

March 

Mars.  Adm. 

Marsh. 

Mart. 

Mart.  N.  B. 
Mart.  AY. 
Mason 
Mass. 

McAll. 

McC. 

McClell. 

MoClell.  A  Y. 

MoCrary 

MoO. 

MoLeaai 

Md. 

Md.  Ch. 

Me. 

Mep. 

Meigs 

Mmv. 

Meto. 

Met«. 

M.  AO. 

M.  AH. 

Micb. 

Mich.  N.  P. 

Mieh.T. 

Milea 

Milw. 

Minn. 

Minor 

Mise. 

Mia*. 

M.  AM. 

Mo. 

Md.  A. 

Moak 

Mod. 

MoUoy 

Mon. 

Mont. 

Mont.  ^ 

Mont.  A  A. 

Mont.  A  B. 

Mont.  A  C. 

Mont.  D.  A  De  G. 

Montg.  Co. 

Mont.  A  M. 

Montr.  Cond.  Rap. 

Montr.  l«g,  N. 

Montr.  Q.  B. 

Montr.  Super. 

Moody  C.  C. 

Moore  G.  F. 

Moore  Indian  App. 

Moore  K.  B. 

Moore  P.  C. 

Moore  P.  C.  N.  8. 

Moore  A  S. 

Morr. 

Morr.  Bankr,  Caa. 

Morr.  St.  Caa. 

Mosely 

M.  A  P. 

M.  A  R. 

M.  A  Rob. 

M.  AS. 

MunCorpCaa 

Munf. 

Murr, 

M.  AW. 

Myl.  A  0. 

MyL  A  K. 

Myr.  Prob. 


Law  Reports  Irish 

Law  Reports  Privy  Gounol  (Eng.) 

Law  Reports  Protete  A  Divorce  (Bof.) 

Law  Reports  Queen's  Benoh  Caaea  (Eoig.) 

Law  limes  (Pa.) 

Ijsw  Times  New  Series  (Pa.) 

Law  Timea  Reports  New  Series  (Eng.) 

Lushington's  Admiralty  (Elng.) 

Lutwyche  (Eng.^ 

Lutwyohe's  Registration  Cases  (Eng.) 
Luseme  Legal  Observer  fPa.) 
Luaarne  Legal  Register  (Pa.) 

H 

MacArthur's  Patent  Caaaa  (D.  0.) 

MacFariane  (Sc.) 

Maclean  A  Robinson  (E^) 

Macnaghten  A  Qor6m  (Eng.) 

Macpberson  (So.) 

Macpherson,  Sbirreff  A  Lea  (8a.) 

Maoqueen's  Scotch  An>aal  Caaaa 

Maddook  (Eng.) 

Maddook's  Chaneery  Practioe  (Eng.) 
Manitoba  Law 
Manitoba  Law  Journal 
Manning's  Unreported  Caaea  (La.) 
Manson  (Eng.) 
Manitoba  temp.  Wood 
March  (Eng.) 

Marsden's  Admiralty  (EniO 
MarsbaU  (Eng.) 
Martin  Old  Senea  (La.) 
Martin  New  SeriesjLa.) 
Martin  A  Yerssr  (Tenn.) 
Mason  (U.  S.) 
Mawacbuaetts 
McAllister  (U.  8.) 
MoC^on  (Kan.) 
MoGlelliwl  (Eng.) 

MoClsUand  A  ^ninga  (Eng.)  ^ 

McCrary  (U.  8.) 

MoQloin  (LaJ 
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VOLUME  ONE 


A.  [i  1]  The  indefinite  article  while  prop- 
erly placed  before  a  amgnlar  noun  and  having  the 
meamng  "one,^  is  not  necessarily  a  singular  term, 
and  is  often  used  in  the  sense  of  "my"  and  is  then 
applied  to  more  than  one  individual  object'  It  is 
placed  before  nouns  of  the  singular  number,  denot- 
ing an  individual  object,  or  quality  individualized.' 


It  has  been  referred  to  as  a  grammatical  particle 
"whose  oflBce  is  frequently  only  to  preserve  euphony 
in  the  use  of  words  and  structure  of  sentences,  and 
whose  force  often  depends  upon*^  the  mere  accident 
of  accentuation."*  It  has  also  been  held  to  be  equiva- 
lent to  the  definite  article  "the."' 

[i  2]    The  letter  "a"  is  often  used  to  denote 


1,  Hurley  v.  Brown,  9g  Uoss.  64fi, 
518,  9C  AmD  S71 ;  Wade«  v.  Fiff^att, 
75  Va.  676.  682 ;  Hastln83  v.  Brown,  1 
E.  A  B.  460,  464,  72  ECV  460.  See 
WasU  v.  Montana  Union  R.  Co.,  24 
iimL  169,  177.  Sl  F  »  (where  it  Is 
•aid :  The  ladeflnlte  'a,'  tued  In  place  of 
.  .  .  [the*],  would  have  meant  'one' 
or  'ooe  of  the  dass.  or.  In  this  bistance, 
one  of  the  two  cxmtrlbutlsK  oausea"). 

[a]  "A  ohalB  oaMe  of  any  size" 
me  BastlnKS  t.  Brown,  1  E,  ft  B.  450, 
164,  72  ECL  4S0.  118  Reprint  506. 

[b]  "  'A*  hease  aaa  lotf*  considered 
u  deftalte  aa  "  "my*  house  and  lot"  see 
Hnrlev  v.  Brown,  98  Mass.  E46,  648, 
»(  AmD  671. 

[c]  '*A  yaax's  rent." — ^In  Wades  v. 
Flreatt,  75  Va.  B7B.  682,  the  court, 
In  construing-  the  expression  "what  te 
paid  or  secured  not  being  more  alto- 
x«ther  than  a  year's  rent  In  any  case," 
fn  Code  (1873)  c  1S4  |  12,  held  that 
the  words  "a  year's  rent"  were  equiva- 
lent to  "one  year's  rent." 

8.  State  V.  Martin,  60  Ark.  342,  353, 
34  gW  421,  28  LRA  1 53  and  note ;  Lowe 
T.  Brooks,  23  Oa  325,  328  ;  Thompson 
T.  Stewart,  GO  Iowa  223,  225,  14  NW 
117:  Com-  V.  Watta.  84  Ky.  637.  641, 
!  SW  123,  8  KyL  671 ;  National  Union 
Bank  v.  Copeland,  141  Mass.  267,  266, 
4  NE  794  :  Snowden  v.  Gulon,  101  N. 
Y.  458,  483.  B  NB  322;  Dobson  V.  Lit- 
ton, S  Coldw.  <Tenn.)  618,  619  ;  Thomp- 
son V.  Wefileyan  Newspaper  Assoc.,  8 
C.  B.  849,  86  ECL  849 ;  In  re  Sanders, 
54  L.  J.  Q.  B.  831. 

[a]  Aooovding'  to  Webster,  "a" 
mpans  one  or  any,  hut  less  "emphatic- 
ally than  either. '  It  may  mean  one 
where  only  one  Is  Intended,  or  It  may 
be  any  one  of  a  great  numlier.  That 
Is  the  trouble.  Of  Itself.  It  Is  In  no 
Fi^n.ie  a  term  of  limitation.  State  v. 
Martin.  .80  Ark.  S43,  863.  80  SW  421, 
38  LRA  163  and  note. 

[b]  "A  MU  of  ■xohanva."— Author- 
ity to  Issu«  a  bill  of  exchanf^e  has 

construed  to  authorize  the  is- 
suance of  several  bills,  the  total  amount 
not  exc^lnK  the  sum  specified.  Thomp- 
tna  V.  Weslpj'an  Newspaper  Assoc.,  8 
C.  B.  849,  66  ECL  849. 

[c]  "A  oartaln  traot  of  land"  see 
Dobson  V.  Litton.  6  Coldw.  (Tenn.)  616, 
(17. 

li]  A  oovBty  oonrt^^n  appoint- 
ment in  writink  by  the  judge  of  "a 
county  court"  does  not  mean  "of  the 
county  court  In  the  district  of  which 
the  holding  la,"  but  means  "of  any 
eoonty  court."  In  re  Sanders,  64  L.  J. 
Q.  BL  331,  2SS  (conttrulnc  4S  ft  47 
^cL  c  «l  I  S3). 

,  re]  "A  jmOg^  which  Is  the  equiva- 
lent of  "Koy  judKSi"  oompreheDOB  an 
atlre  dlass,  and  cannot,  without  difl- 
tomnc  Its  nieanlns,  be  restricted  In  Its 

II  C.  J^l] 


application  to  Judges  of  county, '  dty, 
and  police  courts,  who,  together  with 
mayors,  chairmen  ot  trustees  of  towns, 
and  Justices  of  the  peace,  are  called  in 
the  criminal  code  "magistrates,"  and 
alone  empowered  thereby  to  issue  war- 
rants ot  arrest  Com.  v.  Watts,  84  Ky. 
687.  641,  a  SW  123,  8  KyL.  671  (con- 
stmhur  Oen.  St.  c  47  If  22,  23).  To 
same  effect  State  v.  Mariln,  60  Ark. 
348.  252,  30  SW  431,  28  LRA  162  Infra 
note  3. 

"A  laarrlaye.**— "There  Is  In  the 


briefs  of  appellant  a  good  deal  of 
rather  elaborately  constructed  logic  In- 
dulged in,  founded  upon  an  asserted  dis- 
tinction between  'marriage'  and  "a  mar- 
riage.' The  contention  seems  to  t>e 
that  'a  marriage'  means  only  a  mar- 
riage ceremony — the  gateway  through 
which  the  parties  enter  the  married 
state.'  Therefore,  it  is  contended  that 
the  provision  In  section  82  of  the  Civil 
Code,  that  'a  marrtage'  may  be  an- 
niflled  for  certain  causes,  means  only 
that  for  one  of  those  causes  a  mar- 
rtage ceremony  may  be  annulled,,  but 
that  if  a  plaintiff  admits  the  existence 
of  "marriage"  without  the  'a,'  he  cannot 
invoke  the  remedy  provided  by  that 
section.  We  see  no  such  distinction  in 
the  code.  'Marriage'  means,  generally, 
a  certain  existing  relation  or  status, 
and  'a  marriage'  can  mean  nothing 
more  than  this  same  status  as  existing 
between  two  particular  persons."  Per 
McFarland,  J.,  tn  LInebaugh  v.  Llne- 
baugh,  137  Cal.  26,  27,  69  P  616. 

[g]  *'A  penran"  was  construed  as  a 
general  term,  equivalent  to  "any  per- 
son" In  Lowe  V.  Brooks,  23  Qa.  326. 
827,  In  a  statute  containing  the  words 
"when  a  person  dies  Intestate,"  eta 

[h]  "A  roam."-^  contract  to  fur- 
nish "a  room  that  Is  improved  and 
suitable"  for  a  certain  purpose  Is  ful- 
flned  by  furnishing  any  «uch  room. 
Thompson  v.  Stewart,  60  Iowa  228,  22B, 
14  NW  247. 

Ml  "A  Ma." — ^The  "live  cattle 
clause"  of  a  policy  issued  to  cover  a 
sailing  vessel,  dangers  insured  against 
any  loss  occasioned  "by  a  sea,"  was 
held  not  to  limit  the  Insured  to  a  loss 
occasioned  by  the  force  of  a  single 
wave,  and  that  cattle  carried  between 
decks  and  Injured  by  the  tossing  of 
the  ship  by  heavy  waves  were  injured 
by  "a  sea."  Snowden  v.  Gulon,  101 
N.  T.  468,  461,  463,  B  NE  322. 

[J]  "A  WTltlnr-"— Where  a  debtor 
executed  an  assignment  for  the  benefit 
of  such  creditors  as  should  execute  the 
assignment  within  a  given  time  from 
the  date,  or  within  such  further  time 
as  the  trustees  should  allow  "In  and 
by  a  wrtUng"  Indorsed  on  the  Instni- 
mant,  it  was  held  that  the  term  "a 


writing"  did  not  limit  the  trustees  to 
the  allowance  of  only  one  extension  of 
time.  National  Union  Bank  v.  Cope- 
land,  141  Mass.  267,  266,  4  NE  794. 

[k]  "A  year's  rantf  as  meanlnff 
any  one  year's  rent  see  Wades  v.  Flg- 
gatt,  76  Va.  676,  682. 

8.  Webster  D.  [quot  State  v.  Mac- 
tin,  60  Ark.  848,  862,  20  SW  421,  28 
LRA  168  (where  it  Is  said:  "QuaUty 
Is  defined  as  (1)  the  oondlttra  of 
being  of  such  a  sort  as  distinguished 
from  others ;  ( 2 )  special  or  tempo- 
rary character,  profession,  occupation.' 
Webst.  D.  The  'a'  was  so  used  hero. 
The  character  or  profession  Individual- 
ized was  that  of  a  Judge.  The  func- 
tions of  the  office  to  be  performed  were 
those  of  'a  Judge,'  not  Governor,  sheriff, 
or  constable.  ...  If  there  were 
a  dozen  Judges  In  any  one  circuit,  each 
would  still  be  'a  Judge'  for  that 
circuit")). 

4.  Per  Wood,  J.,  In  State  v.  Martin. 
60  Ark.  342,  362,  366,  30  HW  421,  28 
LRA  168  (where  It  Is  also  safd:  "It 
is  apparent  that  *a'  was  used  before 
the  word  'Judge'  In  the  section  under 
consideration  because,  according  to  our 
English  Idiom,  the  sentence  could  not 
have  been  euphoniously  expressed 
without  It.  In  some  languages,  the 
Latin  and  Russian  for  Instance,  It 
would  not  have  been  used  at  all.  It 
could  have  been  omitted  without  In 
the  least  Impairing  the  sense,  and  Jts 
use  gave  no  additional  force  or  meaning 
to  the  sentence.  To  use  the  Illustra- 
tion of  the  learned  counsel  for  the 
State,  'if  one  orders  "a  sack  of  flour, 
a  ham,  a  horse,  a  ton  of  coal,"  *  etc..  It 
la  understood  he  means  but  one.  So 
It  would  be  understood  if  he  left  oft 
the  'a,'  and  said  sack  of  flour,  ham, 
horse,  ton  of  coal,  the  'a*  being  used 
before  the  words  beginning  with  .the 
consonant  sound  simply  to  preserve  the 
euphony.  If  the  limitation  is  not  In 
the  word  'Judge,'  without  the  'a,'  there 
is  certainly  no  restriction  with  It"). 

6.  Ex  p.  Taylor.  18  Q.  B.  'D.  296, 
299  ;  Ex  p.  Hill,  M  Ch.  D.  696,  701 ;  Re 
Mills,  68  L.  T.  Rep.  N.  S.  871,  872. 
Contra  Thompson  v.  Stewart,  60  Iowa 
223,  225,  14  NW  247  Kupra  note  2  [h]  ; 
Wastl  V.  Montana  Union  R,  Co.,  24 
Mont.  159,  177,  61  P  9 :  Sharff  v.  Com., 
2  Blnn.  (Pa.)  514,  619;  Graham  v. 
Ewart,  25  L.  J.  Exch.  42,  47. 

-fa]  "With  a  rtew."— Tn  constru- 
ing a  bankruptcy  act  containing  the 
woitia  "with  a  "view  of  giving  such 
creditor  a  preference,"  It  was  held  that 
the  words  "a  view"  meant  "the  view." 
Ex  p.  Taylor,  18  Q.  B.  D.  296,  299 ; 
Ex  p.  Hill,  23  Ch.  I>.  696,  700.  Com- 
pare Re  UlUs,  68  Ij.  T.  Rm.  N.  8.  871. 

[b]  "A  UD  Of  eoanaai."— In  Sharit 


Digitized  by 


Qoogle 


I  <■  .1.1 


A  — ABANDON 


m  2-e 


I  .I  •  iii-i  i';»;:o  u  toliis*  the  drat  pagv  of  a  book/ 
»'«,■  n  I  i\...nu.io  o«  «  prtutvti  IMKV,*  the  firat  of  a 
■  ..  miIhU\  i!»K>ti»i,'*  citf.,  (h«  wt'oud  being  desig- 
1  .  » ,1  .1.-,  "U,"  oltf.  U  u  9k\»>  \md  to  signify  "al"  in 
i\.  i  \ric*w-»u.n  -vi  aU"**'  «w)  for  "at.'"*  It  was  used 
ti-'i  v-il,\,  iilM>,  )w  a»  abbraviation  for  "aeree/"*  and 
ti'i  'HvlwiMu''  m  tht|t  title  of  a  cause." 

^  M  Tba  laHar  "A**  in  connection  with  the 
iiL'imi  "I,**  thw:  "Al,"  is  used  in  "Lloyd's  Register 
HvUiidi  and  Foreign  Shipping"  and  the  '^Record 
Anifriean  and  Foreign  Shipping"  as  standing  for 
hiid^t  character  of  vessel,  and  in  ODmmeree  has 
v\vm  to  denote  the  highest  mercantile  credit.** 

1^4]  Li  law  Latin  the  word  "a"  is  a  pr«posi- 
lion  meaning  "by,""  "from,""  "in/"'  "of,""  and 
"on"" 

[S  5j  In  law  French  "a"  is  used  as  a  preposi- 
tion meaning  "at,"*"  "for,""  "in,""  "of,""  "on,"** 
"to,"*  and  "with,"**  and  in  conjunction  with  other 
words  as  an  adverb.'' 

V.  Com..  2  BInn.  (Pa.)  B14,  S16,  on  an 
Indictment  for  publiflhlng  a  libel  on  the 
characters  of  A  and  B,  and  also  upon 
the  memory  of  C  deceased,  the  Jury 
found  defendant  "'■ullty  of  writing  and 
publishing  a  bill  .of  scandal  against 
A  and  B,  but  not  guilty  as  to  any  C 
deceased;"  It  was  that  defendant  was 
not  found  guilty  of  the  offenee  charged 
in  the  indictment,  the  court  saying :  "A 
bill,  l8  very  different  from  the  bill 
.  .  .  [and]  It  would  be  extending 
liberality  to  an  unwarrantable  length, 
to  confound  the  articles  a  and  the." 

rc]  "A  liffM  of  flhootlsr,*'  etc.,  on 
land  has  been  held  to  give  only  a  con- 
current right,  while  the  grant  of  "the 
right  of  shooting,"  etc.,  gave  an  exclu- 
sive right.  Graham  v.  Gwart,  25  L.  J. 
Exch.  42.  47. 

[d]  -m^  oistlacvlaM  see  Wasti 
V.  Montana  Union  R.  Co.,  24  Hont. 
169.  177,  61  P  9;  Sharif  v.  Com.,  2 
Blnn.  (Pa.)  514,  516;  Graham  v. 
Bwart.  26  1*  J.  Excb.  42,  47.  And 
see  S8  Cyc  260. 

e.  For  exampl«  aee  Coke  XJtt  114a, 
11 4b. 

7.  Black  L.  D.    (2d  ed). 

8.  For  example  see  1  Rusbnry  Laws 
Bng.  it  note  (a),  p  147  note  (a). 

9.  WOT  example  see  1  Dec.  Dig.  p  2 
I  2  [a] ;  1  Cent  IMg.  col  2  I  1  la] ; 

1  eye  p  10,  II.  C.  2.  a. 

10.  For  example  eee  Hltcnlns  t.  Pet- 
tlngin,  58  N.  H.  2. 

11.  Belford  v.  Beatty,  146  HI.  414, 
418.  34  NB  264. 

[a]  '^t.  a  0%,'*  Is  known  and 
recoimlsed  among  -commercial  people 
and  business  men  as  standing  for  the 
word  "at"  Belford  v.  Beatty,  146  111. 
414,  418,  24  NK  164. 

18.  State  V.  VaUc^  122  Ho.  22,  49, 
2<  SW  <72. 

18.  For  example  see  Cockle  a.  Un- 
derwood. 1  AbbPr  (N.  T.)  I. 

14.  Century  D.  See  Ollive  v.  Book- 
er, 1  Bxch.  410,  42S,  424. 

IB.  A  fortlorf—by  a  str<mKer  reason. 
Black  L.  D.  (Sd  ed).  A  multo  for- 
tiori— ^by  a  nraeh  stronger  reason. 
Adams  Oloss.  A  provlslone  vlrl — ^bv 
the  provision  of  man.  4  Kent  Comm. 
SS. 

le,    A  cancetlando — from  canceling. 

2  Blackstone  Comm.  4«.  A  cancellls 
curln  explodl — to  be  expelled  from  the 
bar  of  the  court.  Adams  Oioss.  A  coelo 
usque  ad  centrum — from  the  heavens 
to  the  center  of  the  earth.  Black  L. 
D.  (2d  ed).  A  confectlone — ^from  the 
making.  Clayton's  (Jaae.  6  Coke  Pt. 
11.  la,  77  Reprint  42:  Anonymous,  1 
Ld.  Raym.  480.  91  Reprint  1219.  A 
confectlone  pmentltmi — from  the 
making  of  the  indentures.  Clayton's 
OBW.  S  Coke  Pt  n.  ta,  77  Repdnt  48. 
A  dato— -from  the  date.  Osboum  v. 
Rider.  Cro.  Jac.  126,  79  RepHnt  118. 
A  datu — from  the  date.  Anonyxoous, 


1  Ld.  Raym.  480.  91  Reprint  1219; 
Hatha  v.  Ash,  2  Salk.  412,  91  Reprint 
8S7.  A  die  confectlonis — from  the  day 
of  making.  Barwlck's  Case,  5  Coke 
9«b,  94b.  77  Reprint  199.  A  die  datus — 
from  the  day  of  the  date.  Seignorett 
V.  Nogulre,  2  Ld.  Raym.  1241,  1242, 
92  Reprint  218 ;  Anonymous,  1  Ld. 
Raym.  480,  91  Reprint  1219 ;  Hatter  v. 
Ash,  1  Ld.  Raym.  84.  91  Reprint  968. 
A  gratia — f»»m  grace  or  favor.  Black 
^'  -i^^  «^>'  latere— from  the 
slda  Black  L.  D.  (2d  ed).  A  me— 
from  me.  Gardner  v.  Scott,  2  Bell  Sc. 
App.  129,.12S.  A  mensa  et  thoro — from 
bed  and  board,  l  Blackstone  Comm. 
440.  A  nativitate— from  birth.  S 
Blackstone  Comm.  882.  A  patre — 
from  the  father,  2  Blackstone  Comm. 
232.  A  qua — from  which.  Broom  A 
H.  Comm.  bk.  iv  366.  A  quo — from 
whom.  Mattueors  Case,  10  Mod.  4, 
88  Reprint  698.  A  rubro  ad  nigrum— 
from  the  red  to  the  black.  Trayner 
Leg.  Max.  A  tempore  cujus  contrarll 
mnnprla  non  existet— from  time  of 
which  memory  to  the  contrary  does 
not  exist  Black  L  D.  A  vinculo 
matElmonll — ^from  the  bond  of  ma^ 
rlage.    2  Kent  Comm.  96. 

A  retro — In  arrear. 


.  t*,^]  ^  tlw  Eoman  law  the  letter '"A"  was 
inscribed  on  the  Judges'  and  jurors'  ballot  in  case 
of  acquittal,  it  being  the  initial  letter  of  "absolvo/'i 
meanmg  "I  acquit."* 

A  1.   See  ante  this  page  $  3.  .  I 

,  Ij&tin  a  preposition  meanine  "bv."^  ■ 

''from,"~  "in  -  and  "of,-Cd  in  conjZtion  with  I 
other  words  as  an  adverb." 

QWHT^w^  AD  UBUM  KON  VALET  OOKSE-  \ 

ABAOEBIAS.  In  Spanish  law"  stores  or  shops  I 
where  are  sold  wine,  oil,  vinegar,  fish,  meat,  dried  ; 
vegetables  and  other  articles  of  common  eonsump-  i 
tion.**  I 

AB  AOTU  AD  POSSE,  VALET  OOKSEOUTIO."  1 
ABADIA.   In  Spanish  law  the  office  or  dignity 
of  an  abbot  or  abbess  which  is  the  subject  of  con-  ' 
aiderable  legislation  of  a  canonical  character  in 
Spam." 

ABANDON.  To  desert,"  to  forsake,*"  to  forsake 


17. 

Qtoss. 

18. 
U  D. 

19. 
Oloss. 

90. 
Gloss. 


Adams 

A  <»nBlllls — of  counsel.  Burrlll 
A  latere— on  the  side.  Adams 


A  eel  Jour — at  this  day.  Adams 
A  Issue — at  lasue.    Benl,  A  D. 
21,  123  Reprint  16.    A  large — at  large. 
Burrill  L.  D. 

31.  A  terme  de  sa  vie — ^for  the  term 
of  his  life.  T.  B.  8  Bdw.  It,  56.  A 
terme  que  n'est  mye  uncore  passe — for 
a  term  which  Is  not  yet  passed.  Adams 
Gloss.  A  terme  que  passe  est — for  a 
term  which  la  passed.    Burrlll  L.  D. 

as.  A  lour  foy-~ln  their  allegiance. 
Burrln  L.  D. 

as.  A  force— of  neoesrity,  Adams 
Oloss. 

94.  A  ma  Intent — on  my  action. 
Mitchell  V.  Reynolds,  1  Smith  lead.  Cas. 

(7th  Am  ed)  516. 

95.  A  aver  et  tener — to  have  and  to 
hold.  Burrlll  L.  D.  A  la  graunde 
grevaunce — to  the  great  grievance. 
Adams  Oloss. 

as.  A  force  et  armes — ^wlth  ttffC9  and 
arms.    Burrlll  L.  T). 

97.  A  remenaunt  or  a  touts  Jours — 
forever,    Kelham  T). 

98.  Taylor  Civ.  L.  191  ;  Black  L.  D. 
(2d  ed). 

99.  Ab  enumeratlone  partium — by 
enumeration  of  parts.  Adams  Otoss. 
Ab  oUm  consensu — ^by  ancient  consent, 
8  Blackstone  Comm.  96. 

30.  Ab  ardendo — from  burning.  4 
Blackstone  Comm.  220.  Ab  extra — 
from  without.  Lunt  v.  Holland,  14 
Mau.  149,  161:  The  Harmonle.  t  0. 


Rob.  818;  Best  Ev.  {  14.  Ab  incon- 
^enienti— from  Inconvenience.  Broom 
*  H.  Comm.  bk  1.  62.  Ab  Ingressu  ec- 
5i^!f~?^K    entertng    the  church. 

A        Comm.  bk  Iv  169.  Ab 
Initio— from  the  beginning.  Hopkins 
1<*  -Johna   (N.  T.)  S«9. 
373  ;  Sachrlder  v.  McDonald,  10  Johns! 

f*^*  '  ■Wlnterboume  v.  Morgan. 

II  ^t  396,  108  Reprint  1056  ;  Reniger 

nVJ^?*?f^  ^2^**;  }  •  1  Blackstone 
Ctwom.  424.    Ab  Initio  mundi  usque  ad 

hodlemum,  diem— from  the  beginning 
oj  the  world  to  this  day.    T.  B.  1  Edw. 

III  25.  Ab  intestato — from  an  Intes- 
^*Sv  2  Blackstone  Comm.  490  ;  Broom 
ft  H.  Oomm.  bk  II  649.  Ab  Inti^— 
from  within.  Best  Ev.  f  14.  Ab 
hiutUI— from  the  useless.     Manby  v. 

408  ^ 
31.   Ab  antfr—ln  advance.   Allen  v. 

276   308  * 

antiquo— of  old.    2  Black- 
stone Comm.  96. 

33.  Ab    ^tecedentl  —  beforehand. 

J:  Robinson,  S  H.  A  &  106, 
110.  105  Reprint  990.  Ab  Invito— un- 
willingly.   Bauvler  I*  D. 

34.  A  maxim  meaning  "Prom  the 
abuse  of  a  thing  to  the  use  of  It  there 
Is  no  effective  consequence  or  valid 
result."    Adams  Olosa 

[a]  The  majdaa  eaanot  apply 
where  an  abuse  Is  directly  charged  and 
ofTered  to  be  proved.  Per  Denmsn. 
C.  J.,  m  Stockdale  v.  Hansard,  9  A.  ft 
E.  1.  26  ECL  27,  112  Reprint  1112. 

35.  Escrlche  Diecionario. 

36.  These  have  been  a  subject  of 
governmental  license  and  regulation 
in  Spain  at  least  since  the  fifteenth 
century  and  numerous  restrictions 
analogous  to  the  sumptuary  and 
license  laws  of  other  countries  have 
been  Imposed  as  regards  the  msin- 
tenance  and  operation  of  such  places, 
who  may  keep  them,  and  how. 

87.  A  maxim  meaning  "From  the 
act  or  performance  of  a  thing  to  whst 
can  be  performed,  the  connertlon  or 
sequence  Is  valid."    Adams  Oloss. 

Fa]  Tlw  maslm  is  intendeA  to  «x- 
preaa  the  IAm  that  when  a  thing  has 
once  happened.  It  Is  logical  to  Infer 
that  a  similar  thing  may  occur  again, 
or  that  "from  what  has  happened  we 
may  infer  what  will  happen,'"^  Adams 

GIOSB. 

38.    Escrlche  Diecionario. 

88.  Virtue  v.  Peo..  112  111.  A.  223: 
Carr  v.  Carr,  6  Ind.  A.  287,  88  NB 
805  ;  Dodge  V.  Marden,  7  Or.  461, 
457,  460. 

[a]  'a>aMrt"  eompared. — Pldge  v, 
Pldge,  3  Mete,  (Maaa)  257,  264;  P^o. 
v.  Stickle,  156  Mich.  667,  660,  121 
NW  497  [quot  Peo.  v.  Dunston,  1T> 
Mich.  368,  378.  181  NW  104^,  H 
LRANS  1066]. 

Shannon  t.  Peo.,  6  Mich.  Tl. 
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entinly  and  never  return  to;*^  to  fonake  entirely,  to 
nnoane^  to  leave  vitb  a  viev  never  to  retam,  to 
give  up  or  reaagn  without  eonttol,  to  quit,  relinquish, 
or  give  over  entirely,  surrender,  abdicate;*'  to  give 
op, absolutely,  to  forsake  entirely;*"  to  leave  without 
&e  intention  to  retnm  to;  to  renounce  all  eare  or 
protection  of;**  to  relinquish  possession  without  any 
intention  to  repoeeess;**  totally  to  withdraw  onx^ 


setraB  from  an  object;  to  Iw  aside  all  eaxe  for  it;  to 
leave  it  altogether  to  itself;**  to  remove."'  (Cross 
reference.*")   

ABANDONED  MINX  SHAFT.  One  that  is  not 
used  for  worki^  through  from  the  sorface/' 

ABANDONES.  One  to  whom  a  right  or  property 
is  abandoned  by  another."* 


M;  I>oa8«  T.  Marden.  7  Or.  4BC,  4S7. 
itit.  Sea  Johoson  D.  [guot  Piase  v. 
Pldge.  S  Mete.    (Uase.)   267.  264]. 

[a]  'Vraaaka"  oonmred^— Pidge  t. 
FMge,  8  MetCL  (UaB&>  267,  264. 

41.  Moore  ▼.  Stevenson,  27  Conn. 
14.  26. 

4S.  Webster  r>.  [quot  SUta  v. 
Suieca  Countr  Bulk,  5  Oh.  St  ITl, 

ti.  Henry  v.  State,  87  Miss.  1,  70, 
»  8  Sift. 

M.   Shunon  t.  Pea,  I  MIoh.  71, 

B9. 


45.  Woo^  T.  BJUwanda  Water  Co., 
147  Cal.  228,  384,  81  P  612. 

[a]  "To  alMUBaoa  raoh  Tight  Ib 
to  relinquish  posseselon  thereof  with- 
out anv  present  Intentltm  to  re- 
posBess.*'  wood  t.  Stlwukda  Water 
Co.,  147  CaL  288,  284,  81  P  61S. 

[hi  "AlMaAOBod"  see  Sheldon- 
Mather  Timber  Ca  T.  Itasca  Lumber 
Co.,  117  Minn.  856,  869,  136  NW  1132 
(logs)  :  Hatter  of  Farler,  164  App. 
Dhr.  288,  887,  188  NTS  lOSO  (tndlo 
In  Uquon). 


46. 


Crabb  Synonsmis  Fquot  Pldge  t. 
8  Mete.  <Mas8.)  867,  2«6J. 
O'Bfien  V.  Doe,  6  Ala.  787,  T92. 


See  AbandonineDt  post  p  4. 
4*.   Richardson  v.   EH   Paso,  eta, 
Uln.  Co.,  61  Cola  440,  118  F  98L 
»86     (oonstmlng    Rev.    BU  [1908] 
I  4297). 
SO.   Burrlll  L.  D. 

[a]  Anpllad  to  the  underwrltera  of 
vessels  In  Case  v.  Davidson.  6  M.  * 
&  79,  lOS  R^pllnt  9Se. 
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I.  DEFUnriONS  AKD  DI8TIK0TION8  [»f  1-6]  p  S 

A.  In  General  [$  1]  p  5 

B.  Gift,  Sale,  and  Oth^r  Transfer  Dtatingmshed  [f  2]  p  5 

C.  Estoppel  Distinguished       3]  p  5 

D.  Laches  Distinguished  [$  4]  p  5 
,        E.  Losing  Distinguished  [J  5]  p  6 

F.  Surrender  Distinguished  [$  6]  p  6 
XL  SLEMEKTS  OF  ABAITOONMENT  [H  7-11]  p  6 

A.  In  General      7]  p  6 

B.  Intention  as  Element        8-9]  p  7 

1.  In  General  [$8]  P  7 

2.  Facts  and  Circumstances  Showing  Intention  [$  9]  p  7 

C.  Time  aa  Element      10]  p  B 

D.  Nonuaer  aa  Element      11]  p  8 

m.  WHAT  ICAT  BE  ABAHDOMED  [H  12-14]  p  9 

A.  In  General  [$  12]  p  9 

B.  Personal  Property      13]  p 

C.  Beal  Property  and  Righta 
XV.  PLEADING  AND  PROOF  OF 

A.  In  General  [4  15]  p  11 

B.  Evidence        16-18]  p  11 

1.  In  General      16]  p  11 

2.  Presumptions  and  Burden  of  Proof       17]  p  11 

3.  Acts  and  Declarations  of  Person  Abandoning      18]  p  12 
V.  PROVINCE  OF  COURT  AND  JURY  [(  19]  p  12 

TL  EFFECT  OF  ABANDONMENT  [|  20]  p  12 


9 

or  Interests  Therein  [§  14]  p  10 
ABANDONMENT  m  15-18]  p  11 


Abandonment  of: 

Action  see  Aottona  [1  Cyc  7E6];  OMts  [11  Cyc  65]; 
Ptontl— ■!  ufl  Voiurait  [14  Cyc  387];  UmltsUons 
of  Actions  [25  Cyc  1317];  Us  F«Ba«ns  [26  Cyc 

1474]. 

Animal  see  Awlmsls  [2  Cyc  343];  Vrovsr  And  Con- 

T«tslon  [38  Cyc  20621. 
Appeal  see  App«a  and  Brror  [3  Cyc  201]. 
Application  for  patent  see  Patents  [30  Cyc  892]. 
Attachment  see  AttMlmiant  [4  Cyc  76ft]. 
Canal  see  Canals  [6  Cyc  2791. 
Cemetery  see  OsmstszlM  [6  Cyc  7151. 
Charter  see  Oorporatlinui  [10  C^c  1279]. 
Child  see  Homicide  [21  Cyo  771];  Vavsnt  and  Child 

[29  Cyc  1676]. 
Claim  to  public  lands  see  PubUo  Kands   [32  Cyc 

856], 

College  or  university  see  CoUeffM  and  UnlTWSltlSB 

[7  Cyc  297]. 

Condemnation  prooeedlnM  see  BnliUBt  Domain  [15 

Cyc  1226J. 

Contract  see  Oontraots  [9  Cyc  766]  Balsa  [16  Cyo 

127]:  T«ndor  and  Pnrohasar  [39  Cyo  136S]. 
Copyright  see  Coprrlfflit  [9  Cyc  927]. 
Devise  see  Wills  (40  Cyc  1898]. 
Domicile  see  Doniolle  ri4  Cyc  831]. 
E^asement  see  Bassment*  [14  Cyc  11851. 
Employment  see  Xastsr  and  Bwrant  [24  Cyo  1042], 
Execution  see  BnsouUoua  [17  Cyc  1436]. 
Perry  see  I'errlss  [19  Cyc  605]. 

Franchise  see  Corporations  [10  Cyc  1300];  Ballroads 

[23  Cyc  76];  Strsat  Ballroads  [36  Cyc  1371]. 
OamlBhment  see  Qamlslimsnt  [20  Cyc  1129]. 
Ooode  distrained  see  liandlord  and  Tsnant  [24  Cyc 

1294]. 

Highway  see  mffhwara  [37  Cyc  194]. 

Homestead  see  Homsstsadi  [21  Cyc  697]. 

Husband  see  Divorca  [14  Cyc  611]. 

Insured  vessel  and  cargo  see  Marins  fiunuanes  [26 

Cyc  697], 

Intent  to  ravish  see  Bape  [33  Cyc  I486]. 
Invention  see  Patents  [30  Cyc  869], 
Lease  see  X«adlord  and  Tenant  [24  Cyo  1272]. 
Lesacr  see  irilla  [40  Cyc  1898]. 


Abandonment  of CtmUniwd 

Levy  see  AttatAmrat  [4  Cyo  769];  MmmMnm  [IT 

Cyc  1135]. 

Lien  see  Uens  [26  Cyc  6731;  Attorney  and  OUent 
[4  Cyc  1011];  raotors  [19  Cyc  1G4];  Uvery- 
■table  Keepers  [25  Cyc  1610];  acarltime  Uens 
[26  t::yc  7911;  Iteobanios'  Ueas  [2?  Cyc  261]; 
Salvage  [36  Cyc  775];  Vendor  and  Pnrobaaer  [Vt 
Cyc  1828];  Warehonaemen  [40  Cyc  459]. 


,   Literary  property  see  Uterary  Property  [26  Cyo 
1496]. 

Mining  claim  see  lUnes  and  lUasrals  [27  Cyc  6961. 

Motion  see  Motions  [28  Cyc  14]. 

Omce  see  Oficem  [29  Cyc  1404]. 

Part  of  demand  see  Jwrtloes  of  the  Peace  [24  Cyc 

4741. 

Patent  see  Patents  [30  Cyc  869,  9031. 

Pleading  see  Bgnlty   [16  Cyc  314,   3241;  BrUenea 

[16  Cyc  971];  Pleading  [31  Cyc  600]. 
Private  road  see  Private  Beads  [32  Cyc  286]-. 
Property  condemned  and  reversion  to  former  owner 

see  Bmlnont  Domain  [16  Cyc  10261. 
Puniose  see  Subscriptions  [37  Cyc  492]. 
Right  of  way  see  BaUroads  [33  Cyc  221]. 
Settlement  see  Faupers  [30  Cyc  1107]. 
Station  see  BaUroade  [33  Cyc  142]. 
Stranded  logs  see  ^nlnr  [26  Cyc  1600]. 
Street  see  Wmicipal  OorporaUons  [28  Cyc  840]. 
Tow  see  Towage  [38  Cyc  681]. 

Trade-Mark  see  Trade-Karka  and  Trade-2raBMS  [88 

Cyc  879]. 

Turnpike  see  Toll  BoaOs  [38  Cyc  8881. 
"Water  rights  see  Waters  [40  Cyc  725]. 
Wife  see  Divoroe  [14  Cyc  611];  Dowar  [14  Cyc  982]; 

Snsband  and  Wife  [21  Cyc  1611]. 
Woman  see  Paioexa  [30  Cyc  10811. 
Wreck  see  BlaviffaUe  Waters  [29  Cyc  310  j:  Wreoka. 
Writ  of  error  see  Appeal  and  Brror  [3  Cyc  201]. 
Adverse  possession  see  Adverse  Poasearion   [1  Cye 
11391. 

Dedication  see  Dedication  [13  Cyo  1496]. 
Escheat  see  Baoheat  [16  Cyc  648]. 
Lost  property  see  Pfnttlsr  Boat  Oooda  [19  Cyc  686]. 
Unclaimed  funds  In  bank  see 
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ABANDONMENT 
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I.  DEFINITIONfl 

[(1]  A.  In  OeneraL  Abandonment  means  an 
absolute  reLinquishment ;^  a  giving  up;  a  total  deser- 
tion;' a  dedication  to  the  public;  ttie  state  of  being 
forsaken;^  a  forfeiture.* 

The  word  haa  acauired  a  technical  meaning,"  and 
has  been  defined  to  be  th*  relinquishment  of  a  right, 
the  giving  up  of  something  to  which  one  is  entitled 
the  giving  up  of  a  thing  absolutely,  without  refer- 
ence to  any.  particular  person  or  purpose;"  the  re- 
linquishment or  surrender  of  rights  or  property  by 
one  person  to  another* 

In  maritime  law  abandonment  means  relinquish- 
ment to  underwriters  of  all  claim  the  act  by  which 
the  owner  of  a  ship  surrenders  the  ship  and  freight 
to  a  creditor  who  has  become  such  by  contract  made 
by  the  master.** 

"Abandonment  for  torts,"  in  civil  lew,  is  the 
relinquisAiment  of  a  slave  or  animal  which  has  com- 
mitted a  trespass,  to  the  person  injured,  in  dis- 
charge for  the  owner's  liability  for  such  trespass  or 


injury.*- 

1.  Dikes  V.  Miller,  24  Tex.  *17,  424  ; 
Worsham  v.  State,  6S  Tex.  Cr.  258,  260, 
ISO  SW  439.  IS  AnnCas  134;  Slhes 
V.  State,  (Tex.  Cr.  A.)  28  SW  688, 
689. 

{al  WlMn  not  lo  oonstrud^— As 

used  In  U.  S.  Rev.  St.  |  2971,  in  con- 
nection with  I  2972.  Anglo-C^Ufornla 
Bank  V.  Secretary  of  'D'easunr,  76  Fed. 
742.  749,  22  CCA  B27  [aff  71  Fed. 
605 1. 

9.  Carr  Carr,  <  Ind.  A.  237,  22 
NE  SOS.  80<:  Hougrh  v.  Brown,  104 
Ulch.  109,  lis,  62  NW  143:  Dikes 
T.  Mnier.  24  Tex.  417.  424  :  Worsham 
T.  State,  S6  Tex.  Cr.  253,  260,  120  SW 
439,  18  AnnCas  134;  Slkea  v.  State. 
(Tex.  Cr.  A.)  28  SW  688,  689  ;  Webster 
T).  fquot  State  v.  Davla,  70  Mo,  467, 
4681.  ' 

3.  TT.  S.  V.  Hall,  IS  D.  C.  14.  19, 
1  LRA  738  <a  patent). 

4.  Webster  D.  [quot  State  v.  Davis. 
70  Mo.  467.  468J. 

6.  Bowyer  v.  Seymour,  13  W.  Va. 
1!,  20.  To  same  effect  Taylor  v. 
Hampton,  16  S.  C.  L.  96,  17  AmD  710. 

e.  Per  Lewis,  C.  J.,  In  Mallett  v. 
T'ncle  Sam  Gold,  etc.,  Min.  Co.,  1  Nev. 
188.  204.  90  AmD  484. 

T.  Cal. — Stephens  v.  Mansfleld,  11 
Cal.  363.  366. 

Ind. — Parker  tanfl.  etc..  Go.  v. 
Arres,  42   Ind.   A.   613,  87  NE  1062, 

mz. 

Uont— Bflddle  Creek  Ditch  Co.  v. 
Hnirjr,  IS  Mont  6BS.  56T,  22  P  1084. 

Kev.— Vallett  v.  Uncle  Sam  Gold, 
ttc,  HfaL  Ca.  1  Xev.  188,  204,  00  AmD 
484. 

Tex.— Dikes  V.  Miller,  24  Tex.  417, 
424. 

[al  "An  iBtontloiial  Mliaavlah- 
nuBt  of  a  known  Mffbt."— Moore  v. 
rnlted  i:ikhom  Mines,  64  Or.  842,  350, 
117  P  964,  ISO  P  640. 

[bl  "MfnaimaovT  OiflUngvlslMa 
peo  Parker  Land,  etc.,  Co.  v.  Ayrps. 
43  Ind.  A.   B13,   87  WS  1062,  1063. 

8.  Norman  v.  Corbley,  32  Mont. 
195.  203.  79  P  1069  [quot  Cyc] ;  St. 
Peter's  Church  v.  Bra^aw,  144  N.  C. 

126,  129,  66  BE  6S8,  10  LRANS  633 
and  note. 

9.  Md. — Canton  Co.  v.  Baltimore, 
«tr.,  R.  Co.,  99  Md.  202,  219,  67  A  687. 

Midi. — Hough  v.^  Brown,  104  Mich. 
109.  118,  62  NW  142. 
Mo.— Hfdanan  t.  Unl^  116  Mo.  123, 

127.  22  SW  472. 

.  Pa.— Cassell  v.  Crothers,  198  Pa. 
W»,  812,  44  A  446. 

wya— PhUllps  V.  Hamilton.  17  Wyo. 
«.  SI,  95  P  849. 

See  also  Nichols  v.  Lents,  9  Colo. 
A-  I,  47  P  70,  72. 

[a]  "MffaUsr  emHn»A,  It  may  be 
saU  to   be   the   giving   up   or  re- 


AND  BZSTIKaTIONB 

[$  2]  B.  Gift."  Bale,"  and  Other  Transfer"  Di»- 
tingnished.  Xbe  word  "abandonment'^  has  a  well  de- 
fined meaning  in  the  law  which  does  not  embrace  a 
sale  or  conveyance  of  the  property."  Where  there 
is  a  sale  or  gift,  or  a  transfer  in  any  other  mode 
provided  by  law,  the  continuity  of  the  possession  is 
preserved  and  the  idea  of  abandoument  is  necessarily^ 
excluded.*^'  Where  for  any  reason  a  transaction 
fails  as  a  sale,  it  cannot  be  convert^  into  abandon- 
ment.^* There  can  be  no  abandonment  J»  a  particu- 
lar person,  or  for  a  consideration,^" 

[$  3]  0.  £atoppel=°  DtstingniBhed.  An  estoppel 
in  pais  does  not  constitute  an  element  in  abandon- 
ment, nor  is  it  one  of  the  circumstances  from  which 
abandonment  may  found." 

[$  4]  D.  Lachea^^  Bistingnished.  Abandonment 
differs  widely  from  laches  in  this,  that  in  grant- 
ing relief  on  the  ground  of  abandonment  a  court 
assumes  to  base  its  action  upon  the  will  of  the  party; 
in  granting  relief  on  the  ground  of  laches  the  action 
is  in  invitum."       ^  ^ 


linqulshment  of  property  to  which  a 
person  la  entitled,  with  no  purpose 
of  again  claiming  It  and  without 
concern  as  to  who  may  subsequently 
take  possession.  1  Cyc  4.  .  .  . 
It  Is  the  voluntary  forsaking  or  throw- 
ing away  of  property,  leaving  It  open 
to  be  appropriated  by  the  first  comer." 
Per  Archbald,  J.,  In  Wilmore  Coal  Co. 
V.  Brown,  147  Fed.  921,  942  [atC  ZS2 
Fed.  142,  82  CCA  2961. 

10.  Dodge  V.  Maraen,  7  Or.  466, 
460 ;  Bouvler  L.  D.  See  Marine  In- 
surance [26  Cyc  807  at  seq]. 

11.  Bouvler  L.  D. 

[a]  By  a  warehouHman  to  an  in- 
rarer  in  reference  to  constructive  total 
loaa.  it  Is  "a  cession  or  transfer  from 
the  owner  to  the  underwriter  ot  all 
hl.s  property  and  interest  in  the  prop- 
erty Insured."  Stroud  L.  D.,  [quot 
CFoderlch  SI.,  etc.,  Co.  v.  McNalm,  11 
OntWR  938,  929]. 

18.  Fitzgerald  v.  Feri^son,  11  La. 
Ann.  396  ;  Amoult  v.  Deschapelles,  4 
La.  Ann.  41 ;  Hynson  v.  MeuiUon,  2 
La.  Ann.  798  ;  Bouvler  L.  D. 

13.  Oift  deflnM  see  Gifts  [20  Cyc 
1192]. 

14.  Bal*  deflaad  see  Sales  [26  Cyc 
261. 

16.  Tnuufer  deOned  see   28  Cyc 

939. 

le.  Cal. — McLeran  xr.  Benton,  43 
Cal.  467  ;  Richardson  v.  McNulty,  24 
Cal.  339;  Stephens  v.  Mansfield.  II  Cal. 
363. 

Colo. — Derry  v.  Ross,  6  Colo.  296. 

Ind.  T. — Reynolds  v.  Ctowdus,  4  Ind. 
T.  679,  76  SW  277. 

Mont. — Norman  v.  Corbley,  82  Mont. 
196,  79  P  1059;  Wood  v.  Lowney,  20 
Mont.  278,  60  P  794:  Middle  Creek 
nitch  Co.  V.  Henry,  16  Mont.  668,  29 
P  1054. 

N.  J.— Hagan  v.  Gaskill.  42  N.  J. 
Eq.  216,  6  A  879. 

N.  T. — Burdlck  v.  Cameron,  10  App. 
Dlv.  589,  42  NTS  78. 

N.  C. — St  Peter's  Church  v.  Bragaw, 
144  N.  C.  126.  66  SE  688,  10  LRANS 
632  and  note. 

Or.— Watts  V.  Spencer,  61  Or.  262, 
94  P  89. 

17.  St  Peter's  Church  ▼.  Brairaw, 
144  N.  C.  126,  66  SB  688,  10  XJtA.NS 
632  and  note. 

18.  Richardson  v.  McNuIty,  24  Cal. 
339  ;  Middle  Creek  Ditch  Co.  v.  Henry, 
15  Mont.  558,  39  P  1054  ;  St  Peter-a 
Church  V.  Bragaw.  144  N.  C.  126,  56 
SK  688,  10  LRANS  633  and  note; 
Watta  V.  Spencer.  51  Or.  262.  94  P  39. 

[a]  Where  for  any  reason  a  trans- 
AoUon  fails,  M  a  sale,  it  cannot  be 
converted  Into  an  abandonment.  Mc- 
Leran V.  Benton,  43  Cal.  467,  476. 
"Abandonment  must  be  made  by  the 
owner,  without  being  pressed  any 


duty,  necessity,  or  utility  to  himself, 
but  simply  because  he  desires  no  longer 
to  possess  the  thing;  and  further,  It 
must  be  made  without  any  desire  that 
any  other  person  shall  acquire  the 
same ;  for  If  it  were  made  for  a  con- 
sideration It  would  be  a  sale  or  barter, 
and  If  without  conadderatton,  but  with 
an  intention  that  some  other  person 
should  become  the  poeaewor.  It  would 
be  a  gift"  Bouvler  L.  1>.  [quot 
Stephois  V.  Mansfield..  11  Cal.  868. 
8661.  See  also  Blchardeon  v.  McNulty, 
24  Cat.  829,  234,  where  Sanderson,  C. 
J.,  commenting  upon  the  decision  in 
Stephens  v.  Manafteld,  supra,  said  :  "It 
is  true,  as  contended  by  counsel  for 
the  appellants,  that  so  far  as  the 
case  or  a  gift  Is  concerned,  this  de- 
cision goes  outside  of  the  facts ;  but, 
upon  principle,  there  Is  no  difference 
between  the  act  of  selling  and  the 
act  of  giving,  so  far  aa  their  efTect 
as  evidence  upon  a  question  of  aban- 
donment is  concemea.  If  the  gift  bo 
complete — that  is  to  say.  If  the  thln^ 
given  be  delivered,  and  accepted  by 
the  donee,  a  transfer  Is  the  result, 
which  transfer  as  much  precludes  the 
Idea  of  abandonment  as  a  transfer  re- 
sulting from  a  sale." 

19.  McLeran  v.  Benton,  48  Cal. 
467;  Richardson  v.  McNulty,  24  Cat 
839  :  Middle  Creek  Ditch  Co.  v.  Henry. 
IB  Mont  668.  39  P  1054  ;  St  Peter's 
Church  V.  Bragaw,  144  N.  C.  126,  66 
688,  IQ  LRANS  633  and  note; 
Watts  V.  Spencer,  51  Or.  262,  94  P  29. 

30.  Bvtoppei  defined  see  Sstoppel 
[16  Cyc  671]. 

31.  Marquart  v.  Bradford.  43  Cal. 
626.  In  Wolff  V.  Canadian  Pae.  R.  Co., 
128  Cal.  635,  639,  66  P  452.  Prlngle. 
C^  said :  "This  court  held  In  Mar- 
quart  V.  Bradford,  supra,  that  it  is  a 
confusion  of  ideas  to  attempt  to  found 
abandonment  upon  an  estoppel  in  pais; 
and  finds  fault  with  an  instruction 
given  to  the  Jury.  The  Instroctlon  is 
in  our  opinion  objectionable.  It 
mingles  together.  In  such  manner  as 
to  mislead  the  jury,  two  legal  propotA- 
tlone'  which  are  quHe  distinct  and 
proceed  on  different  prlndples — aban- 
donment and  estoppel  In  pals.  It  ap- 
pears to  treat  an  estoppel  In  pals  aa 
constituting  an  element  of  abandon- 
ment, or  as  one  of  the  circumstances 
from  which  It  might  be  found  by  the 
jury,'  This  la  a  logical  conclusion  from 
the  easential  Idea  on  the  one  side  of 
abandonment  which  depends  upon  the 
will  of  the  party,  and  from  the  Idea 
on  the  other  aide  of  an  estoppel  In 
pals  which  operates  In  Invitum. 

as.  holies  defined  see  Bquity  [18 
Cyc  150 :  24  Cyc  840]. 

23.'  Wolff  V.  Canadian  Pac.  R.  Co., 
122  Cal.  686,  B89,  68  P  468. 


Digitized  by 


Google 


6  [IC.J.] 


ABANDONMENT 


[S§5-7 


[i  6]   E.  Losing  DisUngniihed.  The  diBtinetioD 
between  '^osingf'  and  '  "abandoning"  pnq>ert7  is 
that  tibe  fint  is  mvoltmtaiy  ftnd  tbe  second  is 
intent  or  design.** 


[(  6]   F.  Snmndar"  DlfUiiciildwd.  "Abandon- 
ment^' has  been  dietingaiBhed  &oin  "snirender" 
yet  the  terms  have  sometimeB  bem  emplc^d  as 
being  synonymous.** 


n.   ELEMENTS  OF  ABAKDOKUEKT 


[$  7]  A.  In  GeneraL  Abandonment  is  made  np 
of  two  elemraits,  act  and  intention.^  It  includes 
both  the  intention  to  abandon  and  the  external  act 
by  which  the  intention  is  carried  into  effect.** 

To  oonstitnte  abandonment  in  respect  of  proper^, 
there  must  be  a  concurrence  of  the  intention  to 
abandon  an3  an  actual  relinquishment  of  the  prop- 
erty^  so  that  it  may  be  appropriated  by  the  next 
oomer.*"  Both  the  intention  to  abandon  and  actual 
relinquidiment  nuist  be  shown.'^ 


Tbe  owner  of  personal  property  ^  may  direst  him- 
self of  title  thereto  by  abandonment,  where  at  the 
time  of  such  abandonment  he  intends  to  relinquish 
his  pl-operty  rights." 

To  abandon  land,"  the  owner  must  leave  it  free 
to  the  occupation  of  the  next  comer,  whoever  he 
may  be,  without  any  intaition  to  repossess  it,  or 
reclaim  it  for  himself,  in  any  event,  and  regardless 
and  indifferent  as  to  what  may  become  of  it  in  the 
futuiB." 


94.  Ferguson  v.  Ray,  44  Or.  6E7, 
77  P  600,  102  AmSR  648  and  note. 
1  LRANS  477  and  note.  1  AnnCaa 
1  and  note.    Se«  26  Cyc  1604. 

[a]  "But  tb*  nnat,  as  tt  ralatM 
to  uM  propcrtTt  is  pimctloally  th* 
■am*,  the  owner  not  appearlnfC  to  lay 
claim  to  it.  Id  the  one  case  the  Under 
has  the  right  to  the  poaaesaion  agalnat 
all  except  the  true  ownor.  In  ,the 
other  he  acquires  the  absolute  prop- 
«rty  by  right  of  his  occupancy."  Per 
"Wolverton.  J.,  In  Ferguson  v.  Ray, 
44  Or.  667,  664,  77  P  600,  102.  AmSR 
648  and  note.  1  LRANS  477  and  note. 
1  AnnCaa  1  and  note.  See  Finding 
Lost  Goods  [19  Cyc  536]. 

[b]  Mouer  dlsoomed  In  the  blgh- 
WKf  or  on  ta*  grovad  at  on  tbe 
flocr  will  not  be  considered  as  having 
been  abuidoned  or  placed  there  volun- 
tar1l7.  Foster  v.  Pldellty  Safe  Deposit 
Ca.  leS  Ho.  A.  16B,  145  SW  1S». 

SB.  ■BZiaaAar  daflnaa  see  S7  Cyc 
UC 

26.  Hagan  v.  Oaflklll,  42  N.  J.  Eg. 
215.  217.  §  A  879. 

[a]    "Vhere  Is  a'  great  dlfferenoe 

between  abandon  and  surrender ;  be- 
tween abandoning  a  right  or  thing  and 
the  surrender  of  such  right  or  thing 
to  another ;  between  giving  It  up  be- 
cause it  Is  regarded  as  utterly  useless 
«r  valueless,  and  surrendering,  assign- 
ing or  transferring  it  to  another  as 
a  valuable  right  or  thing.  When  one 
surrenders  a  right  or  thing  to  another, 
by  solemn  agreement  In  writing,  he 
oertafaily  does  not  abandon  it  In  the 
sense  fai  whlCh  all  understand  the  word 
'abandon.' "  Per  Bird,  V.  C,  In  Hagan 
-v.  OaaklU,  42  N.  J.  Eg.  215,  217,  6  A 

AT.  Peoria,  etc,  HlllinK,  etc.,  Co. 
V.  Turner,  20  Cola  A.  474779  P  916. 
■917  ("surrender*'  equivalent  to  "aban- 
donment") :  Burdlck  V.  Cameron,  10 
App.  tMv.  589,  692,  42  NYS  78  ("aban- 
donment" equivalent  to  "surrender'). 

as.  Wood  V.  Etlwanda  Water  Co., 
147  Cal.  228.  81  P  612  ;  Alamosa  Creek 
Canal  Co.  V.  Nelson,  42  Colo.  140,  93 

^  »!  U.  S. — Lhidblom  V.  Rocks,  146 
Fed.  ««0,  77  CCA  86. 

Ala — Tennessee,  etc.,  R.  Co.  v.  Tay- 
lor, 102  Ala.  224,  14  8  179. 

Alaska. — Burr  v.  Houses   8  Alaska 

Arts. — Gould  v.  Marlcppa  Canal  Co., 
8  Aris.  429,  76  P  698. 

Ark. — Buffalo  Zinc,  etc^  Co.  v. 
Crump,  70  Ark.  526,  69  SW  572,  91 
AmSR  S7  and  note.    „ 

Cal. — Wood  V.  Etlwanda  Water  Co., 
147  Cal.  228,  81  P  512 ;  Moon  v.  Rol- 
lins, 86  Cal.  822,  96  AmD  181;  Keane 
V.  CaDnovan,  21  Cal.  291,  293,  81  AmD 
738 

Colo." Edson-Kelth   v.   Bedwell,  62 
Colo.  310,  122  P  892:  Richardson  v. 
El   Paso   Consol.   Gold   Mln.   Co..  61 
Colo.  440,  118  P  982  ;  Alamosa  Creek 
Canal   Co.   V.    Nelscm,   42    Colo.  140, 
■2  P  1112;  Moffat  v.  Blue  River  Gold 
-cavatlng  Co.,   33   Colo.   142,   80  P 
:  Miller  v.  Hamley,  21  Colo.  496. 
P  »80;  Butterfleld  v.  O'Ndll,  12 


Colo.  A.  7,  72  P  807 ;  Nichols  v.  Lantz, 
9  Colo.  A  1,  47  P  70. 

ContL — Stevens  v.  Norfolk,  42  Conn. 
877. 

111. — Durfee  v.  Peoria,  etc.,  R.  Co., 
140  111.  436,  80  NE  686;  WUson  v. 
Pearson,  20  111.  81. 

Ind. — Columbus  v.  Columbus,  etc.,  R. 
Co..  37  Ind.  284. 

Iowa, — WUson  v.  Daniels,  79  Iowa 
132,  44  NW  246:  Barlow  v.  Chicago, 
etc.,  R.  Co.,  29  Iowa  276. 

Me. — Llvermore  v.  White,  74  He. 
462,  48  AmR  600. 

Md. — Canton  Co.  v.  Baltimore,  etc., 
R.  Co.,  99  Md.  202,  67  A  637  ;  Bamett 
V.  Dickinson,  93  Md.  268.  48  A-  838. 

Mass. — New  England  Structural  Ca 
v.  Everett  Distilling  Co.,  189  Uasa 
145,  76  NE  86. 

Mich. — Log  Owners'  Booming  Co.  v. 
Hubbell,  186  Mich.  66,  97  NW  167, 
4  LRANS  578  and  note;- Hough  v. 
Brown.  104  Mich.  109*  62  NW  148. 
.  Minn. — Rowe  v.  Minneapolis.  49 
Minn.  148,  51  NW  907;  Kuschke  v. 
St  Paul,  46  Minn.  226,  47  NW  788. 

Hc—Hlckman  v.  Unk,  116  Mo.  122. 
22  BW  472:  Duffey  y.  -mills.  99  Mo. 
132.  12  SW  620;  Clark  v.  Haramerle, 

86  Mo,  620. 

Mont — ^Norman  v.  Corbley.  82  Mont. 
196,  79  P  1069:  Merchants'  Nat.  Bank 
V.  Qreenhood,  16  Mont  895.  41  P  260. 
861 :  Tucker  v.  Jones,  8  Mont.  226.  19 
P  671. 

Nebr. — Farmers'  Canal  Co.  v.  Frank. 
72  Nebr.  131,  100  -NW  288. 

Nev. — Weill  v.  Lucerne  AOn.  Co.,  11 
Nev.  200. 

N.  J. — ^Rarltan  Water-Power  Co.  v. 
Veghte,  21  N.  3.  Eq.  462. 

N.  H.— Lockhart  v.  Wills,  9  N.  M. 
268,  60  P  218. 

N.  Y. — Roby  V.  New  York  Cent.,  etc., 
R.  Co.,  142  N.  T.  178,  86  NE  1068. 

N.  C. — St  Peter's  Church  v.  Bragaw, 
114  N.  C.  126,  66  SB  688,  10  LRANS 
623  and  note. 

Or. — Moore  v.  United  Elkhom  Mines, 
64  Or.  342,  361,  127  P  964,  1-30  P 
640  ;  Hough  V,  Porter,  61  Or.  318, 
434,  95  P  782,  98  P  1083,  102  P  728 
[clt  Cycl ;  Sharkey  v.  Candlanl,  48 
Or.  112,  86  P  219,  7  LRANS  791; 
Dodge  V.  Marden,  7  Or.  456. 

Pa. — Casaell  v.  Crothers,  193  Pa.  269, 
44  A  446 ;  Arnold  v.  Cramer,  41  Pa. 
Super.  8 ;  Brlnser  v,  .Anderson,  20 
WklyNC  606.   

S.  D.— Phillls  V.  Gross.  148  NW 
373,  878  tquot  Cyo). 

Tex. — Slkes  v.  State,  (Cr.  A.)  28  SW 
688  [quot  Worsham  v.  State.  56  Tex. 
Cr.  263,  260,  120  SW  439,  18  AnoCas 
134], 

Utah. — Promontory  Ranch  Co.  V.  Ar- 
glle,  28  Utah  898,  79  P  47. 

Vt— Perkins  v.  Blood,  8«  Vt  278. 

Va. — Scott  v.  Moore.  98  Va.  668,  27 
SB  242,  81  AmSR  749.  ^ 

Wash.— Miller  v.  Wheeler.  B4  Wash. 
429,  108  P  641.  22  I^NS  106B  and 

""wyo. — Douglas  Oil  Fields  v.  Hamil- 
ton, 17  Wyo.  64.  96  F  't^^SI'I'^ 
V.  HamUton,  17  Wyo.  41,  96  P  848, 


Eng. — Mouson  v.  Boehm,  26  Ch,  D. 
398. 

30.  Ariz. — Peachy  v.  Oaddis,  127  P. 
739,  742  [quot  Cyc]. 

Cal.— Utt  V.  Frey,  106  Cal.  392,  39 
P  807  ;  Smith  v.  Gushing,  41  Cal.  97  ; 
Judson  V.  Malloy,  40  Cal.  299  ;  Rich- 
ardson V.  McNuity,  24  Cal,  339, 

Colo. — Fomwald  v.  Nelson,  42  Colo. 
178,  93  P  1115;  Alamosa  Creek  Canal 
Co.  V.  Nelson.  42  Colo.  140,  93  P  1112: 
Nichols  V.  Lantz,  9  Ccrio.  A.  1,  47  P  70. 

Conn. — Haslem  v.  Lockwood.  ST 
Conn.  600,  9  AmR  SCO. 

Md.— Bamett  v.  Dickinson,  92  Md. 
268,  48  A  838. 

Maaa. — ^Dyer  v.  Sanford,  9  Mete. 
396,  42  AmD  899. 

Mo. — Hickman  v.  Link,  116  £fo.  128, 
22  SW  472:  Tayon  v.  Ladew,  32  Mo. 
206  :  Barada  v.  Blumenthal,  20  Mo. 
162 :  Page  v.  Scheibel.  11  Mo.  167.  See 
also  Foster  v.  Fidelity  Safe  Deposit 
Co.,   162  Mo.  A.  166,  146  SW  139. 

N.  C. — St  Peter's  Church  v.  Bragaw, 
144  N.  C.  126,  66  SE  688,  10  LRANS 
683  and  note. 

Or.— Hough  V.  Porter,  61  Or.  318. 
434,  96  P  732,  98  P  1083,  102  P  728 
roit  Cyc] ;  Huffman'  v.  Smith,  47  Or. 
573,  680,  84  P  80,  114  AmSR  938  and 
note.  8  AnnCas  078  and  note  [dt  Cyc]. 

Pa. — Miller  v.  Cresson,  5  Watts  ft 
a  284. 

Tex. — Hugglna,  v.  Reynolds,  51  Tex. 
Civ.  A,  604,  118  SW  116:  Worsham 
v.  State,  66  Tex.  Cr.  263,  260,  120  SW 
439,  18  AnnCaa  124  [quot  Cyc], 

Vt— Perkins  v.  Blood.  26  Vt.  278. 

Eng. — Rale  v.  Oldroyd,  IB  L,  J. 
Exch.  4. 

See  Llvermore  v.  White,  74  Me.  452, 
43  AmR  600. 

See  also  eases  supra  note  29. 

[a1  "Property  may  iw  said  to  be 
abandoned  when  the  owner  throws  it 
away,'  or  when  it  la  voluntarily  left 
or  lost  without  any  Intent  or  expecta- 
tion to  regain  It"  Per  Hurt,  P.  J-, 
in  Slkes  v.  SUte,  (Tex.  Cr.  A.)  28 
SW  688,  689.  "Property  Is  said  to  be 
abandoned  when  tt  Is  thrown  away, 
or  Its  possession  is  voluntarily  for- 
saken by  the  owner."  Per  Falrchlld, 
J..  In  Eads  v.  Brazelton,  22  Ark.  409. 
609,  79  AmD  88.  To  same  effect 
McGoon  V.  Ank^y.  11  111.  558;  Omaha, 
etc,  Co.  V.  Barrett  31  Nebr.  803,  48 
NW  967. 

31.  Log  Owners'  Booming  Co.  v. 
Hubbell,  135  Mich,  66.  6B,  97  NW  157, 
4   LRANS   573   and  note    [clt  Cyc). 

38.   Pemonalty  see  infra  I  18. 

33.  Kansas  City,  etc,  R.  Ga  v.  Wa- 
gand,  134  Ala.  322,  22  S  744;  and 
cases  supra  notes  29.  SO. 

[a]  itlUgenoe  ta  aasertlBf  xlarlit^ 
One  who  wishes  to  preserve  his  rlK>it 
to  property  not  in  possession  mu.it  act 
with  reasonable  diligence  in  the  asser- 
tion of  his  right.  Eads  v.  Brazelton, 
22  Ark.  499,  79  AmD  88 ;  Nelson  v. 
Bllnn,  197  Mass.  279,  83  NE  889,  12^ 
AmSR  364  and  note,  15  LRANS  651 
and  Qote,  14  AnnCas  147  and  note. 
■  34.    Kealty  see  Infra  f  14. 

35.  Moon  V.  Rollins,  36  Cal.  S«3. 
96  AmD  181 ;  Richardson  v.  McNuity. 
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[(  8]  B.  ]^t«ttUon  as  Slanwnt— 1.  In  OananL 

Liteiticm  is  the  first  and  paramount  object  of  in- 
quiry; for  tbrare  can  be  no  abandonment  withqnt  the 
intention  to  abandon." 

[i  9]  2.  Facta  and  drcnnutaneea  ahoTlnK  In- 
tentioiL''    The  intention  to  abandon  is  to  be  .de- 


24  Cal.  U9 ;  ClArk  v.  Hatunerle,  tS 
Ua  fi20.  See  Fhtlipptne  Civ.  Code  art 
4S0  [quot  ArOEon  v.  Insular  Oovt,  19 
PhlUppine  223]  :  and  also  caaea  supra 
note  SO. 

[a]  '^•r*  must  1M  ■  ooBOWMitM 
of  act  and  latast  vis.,  the  act  of  leav- 
ing the  premises  or  property  vacant, 
so  that  It  mar  be  appropriated  by  the 
next  comer,  and  the  intention  ol  not 
reiamlnf;.  .  .  .  The  mere  Intention 
to  abandon.  If  not  coupled  with  yleld- 
ing  up  poesenlon  or  a  ceasatlon  of 
user,  la  not  sufficient ;  nor  will  the  non- 
user  alone  without  an  Intention  to 
abandon  be  held  to  amount  to  an 
abandonment"  Per  Searls,  C,  In  Utt 
v.  Frey,  106  Cat  SSS,  S97,  S«  P  807. 

[b]  A  MnoB  '^iMBdOBa  the  poana- 
iloB  of  WLd  when  he  leaves  It  free  to 
the  occupation  of  the  next  owner,  who- 
ever he  may  be,  without  aivf  Inten- 
tion to  reposaesfl  It  and  regaralesa  and 
tndUCerent  as  to  what  may  become  of 
ft  In  the  future."  mteheU  v.  Carder. 
21  W.  Va.  277.  2SS. 

3«.  n.  S.— BasUn  v.  Cusenler  Co., 
321  r.  8.  580,  597.  81  SCt  W,  6S  L. 
ed  8S3.  But  see  Patne  v.  Orlfflths.  86 
Fed.  452,  30  CCA  182. 

Ala. — kansaa  City,  etc.,  R.  Co.  v.. 
Wannd,  134  Ala.  888,  82  S  744. 

Alaska. — LMser  v.  Gardiner,  1 
Alafika  «41.  _  _ 

Ariz. — Peachy  t.  Oaddls,  12T  P  T89, 
741  Iquot  Cyc]. 

Cal. — Turner  v.  Markham,  155  Cal, 
5«2,  102  P  272;  Myers  v.  Spooner,  55 
Cal.  257;  Sweeney  v.  Rellly,  42  Cal. 
402 ;  Smith  v.  Cushln?,  41  Cal.  17 : 
Moon  V.  Rollins,  36  Cal.  S3S.  96  AmD 
181 :  Ben  V.  Bed  Rock  Tunnel,  etc., 
Co..  86  Cal.  214  ;  Davis  v.  Perley,  SO 
Cat.  630 ;  St  John  v.  Kldd,  26  Cal. 
2C3 :  Keane  v.  Cannovan.  21  Cal.  291, 
82  AmD  788 :  Waring  v.  Crow,  11  Cal. 
336. 

Colo. — ^I>erry  v.  Rosa,  6  Colo.  295. 

HI. — unison  v.*  Pearson,  20  HI.  81 ; 
MrOoon  v.  Ankeny,  11  III.  658. 

He.  — ^LIvennOTe  v.  White,  74  Me. 
452.  4S  AmR  600. 

Hd. — Bamett  v.  Dickinson,  93  Md. 
258,  48  A  838 ;  Vofcler  T.  Geisa,  61  Md. 
407. 

Mass. — N^w  Bngland  Structural  Co. 
V.  Eherett  IMsUIUngr  Co.,  189  Masfe.  145, 
154,  75  85:  Dyer  v.  Sanford,  8 

Mete.  396,  43  AmD  399.  ' 

Mich. — Whitman  v.  Muskegon  Imk 
Lifting,  etc.,  Co.,"  152  Mich.  646,  116 
KW  614,  20  LRANS  984  and  note 
(quot  Cyc], 

Minn. — Rowe  v.  Minneapolis,  49 
Minn.  148,  51  NW  907. 

Miss. — ^Hlcks  V.  Stelgleman,  49  Miss. 
J77, 

Mo. — ^Tayon  v.  Ladew,  33  Mo.  205  ; 
Landes  v.  Perkins,  12  Mo.  238. 

^ont — Norman  v.  Corbley,  3E  Mont. 
195.  203.  79  P  1069  ;  Wood  v,  Lowney, 
SO  Mont  273,  60  P  794  ;  Merchants' 
Nat  Bajik  v.  Qreenhood,  16  Mont,  395. 
418,  41  P  260,  851  ;  Middle  Creek  Ditch 
Co.  V.  Henry,  15  Mont  668,  676,  39  P 
1054  :  McCauIey  v.  McKelg,  8  Mont 
389,  21  P  22;  Tucker  v.  Jones,  8  Mont. 
225,  19  P  671 ;  Atchison  v.  Peterson, 
1  Mont  661. 

:«ev. — ^Weill  T.  Lucerne  Min.  Co.,  11 
Nev.  too ;  Mallett  v.  Uncle  Satif  Gold, 
etc,  Mtn.  Cc  1  Xev,  188,  90  AmD 
484. 

N.  J. — ^Rarltan  Water-Power  Co.  v. 
Vevfate,   21  N.  J.  Eg..  463,  480. 

X.  T. — Wiggins  V.  McCleary,  49  N. 
T.  34C. 

Or. — ^Moon  v.  imited  Elkhom  Mines, 
64  or.  342,  350,  127  P  964,  130  P  640: 
Bayne  v.  Brown.  60  Or,  110,  118  P 
232:  Watts  T.  Spenoer,  61  Or.  262, 
94  P  29 :  X>odc«  T.  Bterden,  7  Or.  466. 


Pa.'— Goodman  Loser,  8  Watts  ft 
S.  626  ;  Patterson  v.  WUIlanis,  62  Pa. 
Super.  299 ;  AmoM  v.  Cramer,  41  Pa. 
Super.  3. 

S.  C. — Parkins  v.  Dunham,  82  S.  C. 
L.  224. 

S.  D. — Edgemont  Impr.  Co.  v.  N.  S. 
Tubbs  Sheep  Co.,  22  B.  D.  142,  116 
NW  1180. 

Tenn. — State  v.  West  Tennessee 
Land  Co.,  168  SW  746  ;  Charleston, 
S.  C,  Min.,  etc.,  Co.  v.  American 
Agricultural  Chemical  Co.,  IbO  SW 
1143.  1146. 

Tex. — Hugglns  V.  Reynolds,  SI  Tex. 
Civ.  A  604.  113  SW  116. 

Utah.— Promontory  Ranch  COk  v. 
Argile,  23  Utah  398,  407,  70  P  47 
[quot  Cyc]. 

Vt— Sowles  V.  MInot  82  Vt  344, 
73  A  1035,  137  AmSR  1010  and  note. 

Va.— Scott  V,  Moore,  98  Va.  688,  37 
SB  342,  81  AmSR  749. 

W.  Va.— Kunat  v.  Mable,  77  SE  987  ; 
Mitchell  V.  Carder,  31  W.  Va.  277,  285, 

Wis. — Somers  v.  Qermanla  Nat 
Bank.  162  Wis.  210,  188  NW  713. 

Wyo. — Phillips  V.  Hamilton,  17  Wyo. 
41.  96  P  146. 

£:ng.— Mouson  T,  Boefam,  16  Ch.  D. 
39  8. 

Mao. — Minaker  v.  Bower,  2  Man. 
266.  , 

[a]  "Abandonment  veqalMS  an  In- 
tent, expreased  or  imidled.  It  re- 
quires something  more  than  mere  'pas- 
fllyity '  a  term  used  by  counsel."  Per 
Prlngle,  C,  In  Wolff  v,  Canadian  Pac. 
R.  Co..  123  Cal.  636,  638,  66  f  463. 

[b]  "While  #  mere  deolaratiou  of 
an  intention  to  abandon  will  not  alone 
be  sufficient,  the  question,  whether  the 
act  of  the  party  mtitled  to  the  ease- 
ment amounts  to  an  abandonment  or 
not  depends  upon  the  Intention  with 
which  It  was  done."  Per  Alvw,  J., 
In  Vogler  v.  Qclss,  61  Md.  407,  410. 

[c]  AhaadoamMit  of  •  UmMm  is  "the 
leaving  of  the  premises  with  the  In- 
tentlon  not  to  return — or  the  relin- 
quishment by  the  lessee  of  his  rights 
under  the  lease,  without  Intention  to 
resume  them."  Charleston,  S.  C,  Min., 
etc.,  Co.  V.  American  Agricultural 
Chemical  Co.,  (Tenn.)  160  SW  1143, 
1145. 

37.   Kane  of  time  see  Infra  I  10. 

Vonnsar^see  infra  f  II. 

Proof  of  intent  see  Infra  tl  16-18. 

88.  U.  S. — Wllmore  Coal  Co.  v. 
Brown,  H7  Fed.  931  fait  153  Fed. 
143,  82  CCA  2B5] ;  Lindblom  V.  Rocka, 
146  Fed.  660,  77  CCA  86. 

Ark. — Rads  v.  Brazelton,  22  Ark. 
499,  79  AmD  88. 

Cal. — Turner  v.  Markham,  155  Cal. 
562,  102  P  272;  Myers  v.  Spooner.  55 
Cal.  257  ;  Davis  v.  Perley,  30  Cal.  630 ; 
Keane  v.  Cannovan,  21  Cal.  291,  82 
AmD  738. 

Colo. — Nichols  T.  Lants,  9  Colo.  1, 
47  P  70. 

Ky, — Bay  State  Petroleum  Co.  v. 
Penn  LuBrlcatlng  Co.,  121  Ky.  637.  87 
RW  1102.  27  KyL  1133;  Kercheval  v. 
Ambler,  4  Dana  166. 

Me. — Llvermore  v.  White,  74  Me. 
462,   43  AmR  600. 

Mich. — Whitman  v.  Muskegon  Log 
UftinK,  etc..  Co.,  152  Mich.  646,  116 
NW  614,  20  LRANS  984  and  note. 

Mo. — Enno-Sander  Mineral  Water 
Co.  V.  Fishman,  127  Ma  A  207,  211, 
104  SW  1156  felt  Cyc].  See  also 
Foster  v.  Fidelity  Safe  Deposit  Co.,  182 
Mo.  A.  165,  146  SW  189. 

N.  J. — Rarltan  Water-Power  Co.  v. 
Veghte,  81  N.  J,  Eq,  468. 

Or. — Moore  v.  United  Elkhom  Mines, 
64  Or.  842.  860,  127  P  964,  130  P 
640 ;  m,tts  V.  Spencer,  61  Or.  262,  94 
P  18 :  Oviatt  V.  Big  Four  Min.  Co.,  89 
Or.  118«  1»,  IE  P  811. 


rived  from  all  the  facts  and  circumstances  of  the 
case." 

Thare  must  be  a  dear,  nnaqniTocal,  and  dedsiTO 
act  of  fhe  party  to  constitute-  abandonment  in  re- 
spect of  a  right  secured-r-an  act  done  which  shows 
a  determination  in  the  individual  not  to  have  a 
benefit  which  is  designed  for  him.*"   Thus^  in  juris- 

Cramer,    41  ,  Pa. 


Pa. — ^Arnold 
Super.  8. 

S.  D. — Timber  Desparols,  18  8. 
D.  587,  101  NW  879. 

Tex. — Huexlns  v.  Reynolds,  61  Tex. 
Civ.  Jt  604,  112  SW  116. 

Vt— Sowles  V.  Minot  82  Vt  344.  78 
A  1025,  137  AmSR  1010;  Perkins  v. 
Blood,  86  Vt  378. 

Wis. — Somers  v,  Oermania  Nat 
Bank,  162  Wis.  210,  219,  188  NW  718.- 

[al  Aots  and  deolatatlona  of  tbe 
par^.~>Tumer  v.  Markham,  165  Cal. 
662,  102  P  272  ;  Watto  v.  Spencer,  61 
Or,  262,  94  P  39  ;  Hlndqian  v.  Rlsor, 
21  Or.  112.  27  P  13;  Hugglns  v.  Rey- 
nolds, 61  Tex.  Civ.  A  6*4,  112  SW 
116.  "There  Is  evidence  In  the  present 
case  tending  to  show  the  respondent 
Intended  to  abandon  such  of  its  bot- 
tles as  happened  to  be  thrown  away 
by  customers  and  which  might  be 
gathered  up  indiscriminately  and  sold 
to  second  hand  dealers  by  whomso- 
ever happened  to  And  them.  No  other 
meaning  cqin  be  attached  to  respon- 
dent's custom  of  buying  its  bottles 
from  those  dealers  except  that  It  rec- 
ognised the  latter's  title."  Per 
Ooode,  J.,  In  Enno-Sander  Mineral ' 
Water  Co.  v.  Fishman,  127  Via.  A. 
207.   211,  104  SW  1166   [cit  Cyc]. 

[b]  Maanre  dropped  la  vinst  m- 
longlng  originally  to  the  owners  of 
the  animals  that  dr(q>ped  It  but  re- 
garded aa  abandoned  by  them  see 
Haalem  v.  Lockwood,  37  Conn.  600, 
9  AmR  860. 

[e]  SoalEeB  gtaamboat  regarded  as 
abandoned  see  Eads  v.  Bmxelton,  23 
Ark.  499,  79  AmD  88.  To  same  ef- 
fect Creevy  v.  Breedlove,  18  La.  Ann. 
746  ;  Wyman  v.  Hurlburt,  12  Oh.  81, 
40  AmD  461. 

39.  U.  E. — Harper  v.  Donohue,  144 
Fed.  491,  49S  [aif  146  Fed.  1023,  76 
CCA  678,  and  cit  Cyc]  ;  Dawson  v. 
Daniel,  7  F.  Cas.  No.  3,669.  2  Flippy 
305. 

Alaska. — Burr  v.  House,  3  Alaska 
641 ;  Loeser  v.  Gardiner,  1  Alaska 
641.  / 

Colo. — Nichols  V.  XAnti^  9  Colo.  A. 
1,  47  P  70. 

Mont — Merchants'  Nat  Bank  v. 
Oreenhood,  16  Mont.  396,  41  P  260» 
851. 

N.  J, — Rarltan  Water-Power  Co.  v. 
Veghte.  21  N.  J.  Kq.  468. 

Or. — Hough  V.  Porter,  61  Or.  318, 
96  P  782,  98  P  1083,  102  P  728;  Ore- 
gon Iron,  etc.,  Co.  v.  Hughes.  47  Or. 
318,  81  P  673,  8  AnnCas  566  and 
note. 

Tenn. — Ross  v.  Swan,  7  Lea  463  ; 
Mason  v.  Anderson,  3  Baxt.  290 : 
Breedlove  v.  Stump.  8  Terg.  267. 

Eng. — Mouson  v.  Boehm,  26  Ch.  D. 

398. 

It  Is  well  settled  that  "to  make  out 
a  case  of  abandonment  or  waiver  of 
a  legal  right,  there  must  be  a  clear, 
unequivocal  and  decisive  act  of  the 
party,  showing  such  a  purpose,  or  acts 
amounting  to  an  estoppel  on  his 
part"  Ross  v.  Swan,  7  Lea  (Tenn.) 
463,  467.  Or,  as  stated  In  Masson  v. 
Anderson,  8  Baxt.  (Tenn.)  890,  '304, 
"abandonment  or  waiver  of  a  right 
Important  to  parties  cannot  be  made 
out  t>y  uncertain  implication,  but 
oufrtit  dearty  to  appear.  To  consti- 
tute such  a  waiver  of  a  benefit  there 
must  be  a  clear,  unequivocal,  and  de- 
cisive act  of  the  party,  an  act  which 
shows  a  determination  not  to  have 
the  benefit  intended,"  To  same  ef- 
fect Charleston,  S.  C,  Min.,  etc.,  Co. 
V.  American  Agricultural  Chemical  Cn.. 
(Tenn.)  160  SW  1143.  1146  :  Prewitt 
V,  Bunch.  101  Tenn.  728,  742.  50  SW 
748 :  Gentry  v.  Gentry,  1  Sneed 
(Tenn.)  87,  97,  60  AmD  137. 
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dictions  reeognizmg  the  doctrine  that  title  to  land 
may  be  lost  by  abandonment,^  ceasing  to  cultivate 
land,  or  mere  inaction  and  removal  to  another  place, 
i&  not  enough,  without  some  act  of  disclaimer  or  other 
fact  importing  and  showing  a  positive  intention  to 
abandon  all  claim  of  ownership.^  The  removal  of 
an  inclosure  of  land  for  the  purpose  of  replacing 
it  with  a  better  one  is  not  evidence  of  an  intention 
to  abandon  the  premises.^  So  the  mere  suspension  of 
the  exercise  of  a  right,  without  evidaice  of  the 
intention  to  abandon  it,  is  net  sufficient  to  destroy 
the  right.** 


Konpajiuent  of  taxes  is  not  of  itself  sufficient  to 
raise  the  inference  of  an  abandonment.** 

[$  10]  0.  Time  as  Element.  Time  is  not  an  es- 
sential element  of  abandonment.  The  moment  the 
intention  to  abandon  and  the  relinquishment  of  pos- 
session unite,  the  abandonment  is  complete." 

Lapse  of  time  is,  however,  a  circumstance  for  the 
jury  to  consider  in  determining  the  question  of 
abandonment** 

[$  11]  D.  Nonnasr  u  ELonent.  Nonuser  is  not 
of  itself  sufficient  to  show  an  abandonment  of  a 


[a]  A  slagl*  Mt  may  sufflce.  Da- 
vis V,  Butler,  6  Cal.  610;  Farmer'a 
Canal  Co.  v.  Frank,  72  Nebr.  136,  100 
NW  IW. 

tb]  ▼MvBtwtT  act  (1>  on  part  of 
the  person  abandoning  fa  necessary. 
Stephens  v.  Maasfield,  11  Cal.  368 ; 
St.  Peter's  Church  v.  Bragaw,  144 
K.  C.  13«,  B<  SE  68S,  10  LRANS  <8S 
and  note;  Watts  v.  Bpeneer,  61  Or. 
S«8,  94  P  89 ;  Huffman  v.  Smyth,  47 
Or.  S7I,  84  P  80,  114  AmSR  9S8,  8 
AnnCaa  978  and  note.  (2)  As  applied 
to  mlalnr  claims  held  by  location 
iiierely.  It  takes  place  only  vhen  the 
locator  TOtuntarlly  leaves  his  claim  to 
be  appropriated  by  the  next  comer, 
without  any  Intention  to  retake  or 
claim  It  again,  and  regardless  of  what 
may  become  of  It  In  the  future.  St 
John  V.  Kldd,  26  Cal.  2«3,  272 ;  Mc- 
Kay V.  McDougall,  26  Mont  268,  262, 
64  P  669,  87  AmSR  396  and  note.  See 
also  Murley  v.  Ennis,  2  Colo.  300.  306. 

[c]  "Tlie  abandownnt  of  aa  old 
or  a  dilapidated  fluma  Is  altogether 
different  from  the  abandonment  of 
the  right  to  divert  and  use  water 
f»nveyed  through  such  flume.  The 
substantive  right  is  the  right  of  diver- 
sion and  use  of  the  vater;  the  flume 
Is  a  mere  means  of  conveying  the 
water."  Per  Van  Dyke,  J.,  in  wood 
V.  EUwanda  Water  Co.,  147  Cal.  228, 
233,  81  P  618. 

Id]  AhtaAaammat  of  an  appropzla- 
tlom  of  water  for  irrigation  by  a 
locator  on  government  land  Is  shown 
by  evidence  that  he  auitclalmed  his 
possessory  rMit  to  the  land  without 
reservation  of  the  water  right,  plac- 
ing his  grantee  In  poBsesslon  or  both, 
and  that  he  left  the  state  for  three 
years  and  claimed  no  Interest  In  the 
water  until  after  hia  return.  Hichols 
V.  Lants,  9  Cola  A.  1,  47  P  70. 

[el  Msr*  throwing  away  of  a  Imsk 
oheok  In  the  belief  that  it  Is  so 
mutilated  as  not  to  be  the  subject 
of  use  does  not  constitute  an  aban- 
donment of  the  property  therein.  Wor- 
sham  V.  State,  66  Tex.  Cr.  263,  120 
8W  439,  18  AnnCaa  134. 

[f  ]  Inptroper  nse  of  a  pvUio  strMt 
by  the  municipal  authorities  Is  not 
an  abandonment  of  It  Beebe  v.  Little 
Rock,  68  Ark.  39,  68.  56  SW  791. 

[gl  To  rent  or  lease  property  Is 
but  to  assert  an  ownership  and  con- 
trol of  It,  and  Is  never  considered  as 
an  "abandomnmt."  Beebe  v.  Little 
Hock.  68  Ark.  39,  66  SW  791- 

[h]  Wbere  owner  of  loirs  (1)  which 
had  sunk  In  a  river  made  annual  ef- 
forts to  recover  them,  and  many  were 
recovered  each  year,  there  was  no  in- 
tention to  ^abandon  the  logs,  without 
which  the  ownera  could  not  lose  their 
property  therein  by  abandonment 
Whitman  v.  Muskegon  Log  Lifting, 
etc,  Co.,  152  Mich.  646,  116  NW  614, 
20  LRANS  984  and  note.  (2)  The  mere 
follure  of  an  owner  to  exercise  the 
act  of  removal  of  logs  in  a  river  would 
not  operate  as  an  abandonment,  or 
proof  of  an  tntentlcm  to  abandon.  Log 
Owners'  Booming  Co.  v.  Hubbell.  126 
Mich.  65,  69,  97  NW  1B7,  4  LRANS 
678  [cit  Cyc]. 

[1]  Vhsre  owner  of  a  tannary  sold 
It,  but  forgot  to  remove  some  hides 
which  had  been  placed  In  the  vats 


for  tanning,  and  some  years  after- 
ward they  were  found.  It  was  held 
that  there  was  no  Intention  to  abandon 
them.  Livermore  v.  White,  74  Me. 
462,  43  AmR  600. 

40.  See  Infra  I  14  text  and  note  67. 

41.  Clark  V.  Hammerie,  86  Mo.  620. 

[a]  Temporary  removal  of  a  set- 
tler until  he  can  obtain  accommoda- 
tions for  his  family  on  the  land, 
which,  he  continues  to  'cultivate.  Is 
not  an  abandonment  in  point  of  law. 
Heath  v.  Biddle,  9  Pa.  273.  In 
Kercheval  v.  Ambler,  4  Dana  (Ky.) 
166,  It  was  held  that  the  fact  that 
the  agent  of  the  owner  of  land,  after 
receiving  possession  under  a  writ  of 
possuslon,  left  the  land.  Is  not  of 
ftseU  sufficient  to  show  abandonment 

4a.   Sweetland  v.  Hill.  9  Cal.  656. 

48.  TT.  S.— Crary  v.  Dye,  208  U.  S. 
616,  28  set  360,  63  U  ed.  696;  Lind- 
blom  v.  Rocks,  146  Fed.  660,  77  CCA 
86. 

Iowa, — FosteK  v.  Hobson,  181  Iowa 
68,  107  NW  1101. 

La. — Pearce  v.  Ford,  124  La.  851, 
50  S  771. 

Mich. — Log  Owners'  Booming  Co.  v. 
Hubbell,  136  Mich.  66,  97  NW  167,  4 
LRANS  673  and  note. 

N.  H. — Glynn  v.  Maxfleld,  76  N.  H. 
482,  76  A  196. 

If.  C— Banks  v.  Banks,  77  N.  C. 
186:  Faw  V.  Whlttlngton,  72  N.  C. 
321. 

Eng. — ^Mouson  v.  Boehm,  26  C9l  D. 

398 

[a]  Fallvx*  to  assnt  righted) 

Mere  silence  does  not  bring  about  the 
loHS  of  title  to  real  estate  except  In 
connection  with  prescriptions  estab- 
lished by  law.  Pearce  v.  Ford,  124 
La.  851,  50  S  771.  (2)  Where  a  hus- 
band conveyed  land  to  his  wife  by 
a  quitclaim  deed  which  was  not  re- 
corded, the  fact  that  thereafter:,  in 
an  action  against  the  husband  for 
Injuries  Inflicted  by  a  dog  which  It 
was  claimed  he  harb6red  on  the 
premises,  counsel  asserted  that  the 
husband  owned  the  land,  to  which 
claim  the  wife  made  no  objection,  did 
not  constitute  an  abandonment  of  the 
wife's  claim.  Foster  v.  Hobson,  131 
Iowa  68.  107  NW  1101.  (3)  A  mere 
failure  to  assert  title  to  land  does 
not  amount  to  abandonment  In  the 
absence  of  an  adverse  claim.  Glynn 
V.  Maxfleld,  75  N.  H.  482,  76  A  196. 
(4)  Where,  Immediately  on  plalntJfTs 
return  to  Alaska,  she  asserted  claim 
to  a  town  lot  which  she  had  pre- 
viously located,  and  which  was  then  In 
the  possession  of  others,  her  failure 
to  sue  to  recover  possession  for  four 
years  after  her  return  did  not  of  uself 
constitute  an  abandonment.  Llnd- 
blom  V.  Rocks,  146  Fed.  660,  77  CCA 
86. 

[b]  The  aoguiesoeaos  by  the  Judg- 
ment debtor  In  an  Invalid  judicial  sale 
of  his  Interest  in  a  mining  claim 
cannot  be  regarded  as  an  abandon- 
ment of  the  claim.  Crary  v.  Dye,  208 
U.  S.  616,  28  set  SSO,  62  L.  ed.  595. 

[c]  BvUenos  insnfllolant  to  show 
abandonment. — Aragon  v.  Insular 
Govt.,  19  Philippine  223. 

44.  Davis  v.  Perley,  SO  Cal.  630; 
Keane  v.  Cannovan,  21  Cal.  291,  82 
AmD  738  ;  Philadelphia  v.  Riddle,  25 
Pa.  259 ;  Timber  v.  Deaparois,  18  S. 


D.  587,  101  NW  879 ;  Bowles  v.  Mlnot, 
82  Vt  344,   78  A  1026,   187  AmSR 

1010. 

[a]  VaUor*  f<»  over  twsnty  yaaxs 

to  pay  taxss  or  exercise  any  acts  of 
ownership  over  it  during  which-  time 
one  who  received  a  deed  thereof  from 
the  grantee  In  a  deed  purporting  to 
have  been  executed  by  her  has  Im- 
proved and  occupied  the  land.  Is  evi- 
dence of  abandonment  by  ber.  Timber 
V.  Desparols,  18  8.  D.  687,  101  NW 
879 

[b]  Payment  of  tam  by  the 
grant**  u  a  tax  a**d  for  a  portion 
of  the  time  hv  Is  in  possession,  claim- 
ing title  under  the  deed  is  not  by 
itself  evidence  that  the  owner  has 
abandoned  the  property.  Keane  v. 
CMinovan,  21  Cal.  291,  82  AmD  738. 

48.  U.  S.— Harkrader  v.  Carroll,  .76 
Fed.  474. 

Nev. — Mallett  v.  Uncle  Sam  Gold, 
etc.,  Mln.  ,Co.,  1  Nev.  188,  90  AmD 
484.  ^ 

N.  Y.— Snell  v.  Levitt  110  N.  T.  696, 
18  NE  370,  1  LHA  414. 

S.  D. — Edgemont  Impr.  Co.  v.  N,  S. 
Tubbs  Sheep  Co.,  22  S.  D.  142,  116 
NW  1180. 

E3ng. — Reg.  V.  Chorley,  12  Q.  B.  BIB, 
64  ECL  616,  116  Reprint  960. 

[a3  Vallnr*  to  complst*  work  within 
the  time  spectfled  In  a  contract  was 
held  not  an  abandonment  of  the  work. 
American  Surety  Co.  v.  Scott,  18  Okl. 
264,  271,  90  P  7. 

46.  U.  S.— Lindblom  v.  Rocks,  146 
Fed.  660,  77  CCA  86;  Harkrader  v. 
Carroll,   76   Fed.  474. 

Cal. — Sweeney  v.  Reilly,  43  Cal. 
402;  Moon  v.  Rollins,  36  Cal.  333, 
96  AmD  181 ;  Bell  v.  Bed  Rock  Tunnel, 
etc.,  Co.,  36  Cal.  214;  Gluckauf  v. 
Reed,  22  Cal.  468  ;  Keane  v.  Cannovan, 
21  Cal.  291,  82  AmD  738. 

La. — Creevy  -v.  Breedlove,  13  La. 
Ann.  745. 

Mont. — Gaasert  v.  Noyes,  18  Mont. 
216.  44  P  959. 

Nev. — Mallett  v.  Uncle  Sam  Gold, 
etc.,  Mln.  Co.,  1  Nev.  188,  90  AmD 
484. 

N.  T, — Valentine  v.  Long  Island  R. 
Co.,  187  N.  T.  121,  79  NE  849. 

N.  C. — Banks  v.  Banks^  77  N.  C. 
186. 

Oh. — ^WUIIama  v.  Champion,  6  Oh. 

169. 

S.  C. — ^Kershaw  v.  Boykln,  8  S.  C.  L. 

301. 

Vt— Patchin  V.  Stroud,  28  Vt  394; 
Rlx  v.  Smith.  6  Vt  848. 

W.  Va.— Mitchell  v.  Carder,  21  W. 
Va.  277.  285. 

[a]  Frasuaption  from  laps*  of 
tlm*^-  ( 1  >  An  abaodtmment  of  the 
right  of  the  state  to  personal  property 
confiscated  by  It  will  not  be  presumed 
from  lapse  of  time,  where  there  Is  no 
evidence  of  a  possession  by  Individuals 
BUfllclent  to  authorize  such  a  presump- 
tion In  their  favor.  Kershaw  v. 
Boykin,  3  S.  C.  L.  301.  (2)  It  may 
be  inferred  from  mere  lapse  of  time. 
Brentllnger  v.  Hutchinson,  1  Watts 
(Pa.)  46.  (3)  Property  sunk  In  a 
steamboat  and  unclaimed  for  twenty 
years  was  held  to  be  abandoned. 
Creevy  V.  Breedlove,  12  La,  Ann.  746. 
To  flame  effect  Eads  V.  Brazelton,  22 
Ark.  499,  79  AmD  88  ;  Wynum  v.  Hurt- 
burt  12  Oh.  81,  46  AmD  481. 
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ABANDONMENT 
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rig^t;*'  nor  will  negleet  for  more  than  twenty  years 
to  assert  a  title  to  an  interest  in  land,*^  by  one  icbo 
faas  a  valid  titl^  operate  as  an  abandonment,  where 
there  is  no  adverse  poBseBsion.^ 

UL 

[i  12]  A.  In  OeneraL  Except  in  the  case  of  a 
perfect  i^;al  title  to  a  corporeal  hereditament,"  it 
seems  that  every  right  or  interest  in,  title  to,  or 
owner^p  of  propearty  may  be  lost  hy  abandonmoit." 


A  right  acqnirtd  by  naer,  however,  it  has  been 
held,  mi^  be  lost  nonuser." 
Where  noniuer  u  evidence  of  an  abandonmoit 

of  a  rig^t,  it  must  depend  opon  the  flirenmstaneea 
and  is  a  question  of  intention." 

WHAT  HAT  BE  ABANDONED 

One  cannot,  however,  abandon  that  whidi  he  never 
possessed  or  which  never  was  in  esse." 

[$13]   B.  Personal  Fropwly.  Title  to  personal 
proper^  may  be  lost  by  abandonment"  - 


«.  Cal. — Land  v.  Johnaton,  1B6  Cal 
253,  104  P  44B:  Wood  v.  Ettwanda 
Water  Ca,  147  Cal.  228,  81  P  512; 
Utt  V.  Frey,  106  Cal.  3B2,  39  P  807; 
Judson  V.  Malloy,  40  CaL  299.) 

Colo. — Alamosa  Creek  Canal  Co.  v. 
Nelson,  42  Colo.  140,  »3  F  1112  [foil 
Fornwald  v.  Nelson,  42  Colo.  178,  93 
P  1115] ;  Butterfleld  v.  O'NeUl,  19 
Cola  A,  7.  72  P  807  ;  Putnam  v.  Cur- 
U&,  7  Colo.  A.  437,  42  P  1056.  - 

Conn. — Dewlre  v.  Huiley,  79  Conn. 
4S4.   66  A  672. 

Ida. — ^Weldi  V.  Garrett,  S  Ida.  CSS. 
61  P  405. 

Kan. — McAlplne  v.  Chicago  Oreat 
Western  R.  Co..  68  Kan.  207,  76  P 
73.  64  LRA  86  and  note,  1  AnnCas 
452  and  note. 

Ky. — Carroll  County  Academy  v. 
Gallatin  Academy  Co.,  104  Ky.  621.  47 
SW  <17,  20  KyL  824. 

Me.— Adams  v.  Hodgklns,  109  Me. 
m,  S64.  84  A  680.  42  LRANS  741. 

Md. — Canton  Ca  v.  Baltimore,  etc., 
B.  Co^  99  Ud.  202,  67  A  687. 

Uaaa. — ^New  Einsland  Structural  Co. 
V.  Ehrerett  DlaUUms  Co.,  189  Mass. 
145.  7fi  NK  86. 

Mich.— Dotr  V.  Ginett,  48  HlCh.  203, 
S  NW  89. 

Hlnn. — Rowe  v.  Minneapolis,  49 
Minn.  148.  51  NW  907. 

Mo. — Clark  v.  Hammerle,  86  Mo.  620. 

Mont. — Tucker  v.  Jones,  8  Hont.  226, 
19  P  B71. 

Nebr. — Farmers"  Canal  Co.  Frank, 
72  Nebr.  13«.  100  NW  286.  292. 

N.  J. — Rarltan  Water-Power  Co.  v. 
Vechte,  21  N.  J.  En.  468.  _ 

N.  T.— Welsh  V.  Taylor,  184  N.  T. 
450.  31  NB  898,  18  LRA  536  and  note ; 
Roble  V.  Sedgwick,  36  Barb.  819. 

Or. — Moore  v.  United  Elkhom  MInee, 
64  Or.  342.  852,  127  P  964,  ISO  P 
640 :  Dodgre  v.  Marden,  7  Or.  466. 

Pa. — Hummel  v.  Cumberland  Volley 
R.  Co,  176  Pa.  687.  84  A  848. 

&  C — ^Parklni  v.  Dunbam,  6  a  C,  L. 

s'.  D. — E^dgiemont  Impr.  Co.  v.  N.  8. 
Tubbs  Sheep  Co.,  SS  a  D.  142.  115 
NW  1130. 

trtah. — Promontory  Ranch  Co.  v. 
ATKile.  38  Utah  398.  79  P  47. 

Vt — Sovles  V.  Mlnot,  82  Vt  844,  78 
A  1025,  137  AmSR  lOiO. 

Va. — Scott  V.  Moore,  98  Va.  668,  87 
SB  342,  81  AmSR  749. 

Wash.— Nlcomen  Boom  Co.  v.  North 
Shore  Boom.  et&.  Ca,  40  Wash.  816, 
82  P  412. 

Eofs. — ^Mouson  v.  Boehm,  2S  Ch.  D. 
398 ;  Seaman  v.  Vawdrey,  18  Ves.  Jr. 
390.  33  Reprint  1032. 

"Abandonment  necessarily  Implies 
noQuiier  but  nonuser  does  not  create 
abandonment  no  matter  how  long  it 
conttnuea."  Adams  v.  Hodsklns,  109 
Ue.  Sflr  866,  84  A  680,  42  LRANS 
741. 

-Nontteer  for  any  period  whatever 
may  be  unced  as  evidence  of  an  In- 
lentlon  to  abandon ;  but  under  no  dr- 
comitaiices  does  mere  nonuser  ex- 
tlnpitoh  tftlo,"  Moore  v.  United  Enk- 
bom  Mines,  64  Or.  842.  8SS,  127  P  864, 
1X0  P  S40. 

[al  "Vovt  avtkotftiM  hold  that  this 
biieDtlon  cannot  be  Inferred  from  non- 
ufer  alone."  Per  Munson,  J.,  In  Sowles 
V.  Minot,  82  Vt  344.  366,  73  A  1025, 
1:7  AmSR  1010  and  note  [cit  Cyc], 

[bl  Mom  nounser  does  not  neces- 
twHy  or  usually  conatltute  on  aban- 
donmeirt  of  a  rl^t.  Emerson  v.  Wiley, 
lOPhdL  (Mara.)  »« :  Jewett  v.  Jawett, 


16  Barb.  <K.  Y.)  150;  Parkins  t. 
Dunham,  32  S.  C.  1^  324. 

48.  Bealty  see  Infra  |  14. 

49.  Oreat  Falls  Co.  v.  Worster,  16 
N.  H.  412.  See  also  Ketchum  v. 
Mlghton,  14  U.  C.  C  B.  99. 

[a]  "iroBOMT  alone,  at  least  short 
of  the  peilod  of  the  statute  of  llmlta- 
ttons.  la  not  sufficient  to  prove  an 
abandonment,  but  nonuaer  continued 
for  a  considerable  length  of  time, 
coupled  with  other  acts  of  a  char- 
acter tending  to  show  an  intention  on 
the  part  of  the  owner  not  to  resume, 
or  repossess  himself  of  the  thing  whose 
use  he  relbtaulshed,  may  constitute  an 
abandonment."  Per  Campbell,  J.,  in 
Alamosa  Creek  Canal  Coi  v.  Nelson, 


42  Cola   140,   148,  98   P  1118  [foH 
Fornwald  v.  Nelson,  48  Colo.  178,  93  P 
"151. 
[bj  * 
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.  *Vonitsar  Is  a  fast  In  Ostsrmia- 

tag  it,  but  Is  liot,  even  for  twenty 
years,  conclusive  evidence  In  Itself  of 
an  abandonment."  Per  Bedle,  J.,  In 
Rarltan  Water-Power  Co.  v.  Veghte, 
21  N.  J.  Eg.  463,  480..  To  same  effect 
Keane  v.  Cannovan,  21  Cal.  291,  82 
AmD  738.  Presumption  of  abandon- 
ment and  rebuttal  thereof  see  infra 
i  17. 

Sc]  AbSMKM  for  flTs  years  was  not 
Iclent.    Judson  v.  Molloy,  40  Cal. 
299. 

[d]  Abssaos  for  stgltt  jMum  wtu  not 

be  construed  as  necessarily  amount- 
ing to  an  abandonment.  Cravens  v. 
Moore.  61  Mo.  178. 

[el  Vallnre  to  emrolss  ownership 
for  thirteen  years  does  not  show  an 
abandonment.  I^fuigdon  v.  Templeton, 
66  Vt.  173,  28  A  866.  But  where  a 
purchaser  at  execution  sale  received 
no  deed  from  the  sheriff  and  Instituted 
no  proceeding  against  the  former 
owner,  who  remained  in  possession  for 
thirteen  years,  such  facts  were  con- 
clusive. Crutsinger  v.  Catron,  10 
Humphr.  (Tenn.1  24. 

[f]  OonTeyance  for  spsoiflo  mus 
poss.— That  a  building,  conveyea  on 
condition  that  It  should  always  be  de- 
voted to  school  purposes,  had  become 
out  of  repair,  and  that  no  school  had 
been  taught  therein  for  a  few  years, 
does  not  amount  to  an  abandonment 
pf  the  property.  Carroll  County 
Academy  v.  Gallatin  Academy,  l04  Ky, 
621,  47  SW  617.  20  KyL  SSi. 

\g1  Vonnssr  of  a  ditch,  brought 
about  by  circumstances  over  which 
the  ditch-owner  has  no  control,  is  not 
evidence  of  abandonment.  Welch  v. 
Garrett.  5  Ida.  639.  61  P  406. 

[hi  "Pallnzv  to  0001W7  land  for  as 
Indeflnlts  time  does  not  constitute  an 
abandonment  of  title  or  possession." 
Per  Munson,  J.,  in  Sowles  v.  Minot,  82 
Vt  344.  366,  73  A  1025,  137  AmSR 
1010  and  note. 

[II  "A  rlglit  of  WOT,  whether  ac- 
quired by  grant  or  prescription.  Is  not 
extinguished  by  the  habitual  use  by 
its  owner  of  another  way.  equally  con- 
venient. Instead  of  it,'  unless  there  is 
an  intentional  abandonment  of  the 
former  way."  Per  Cardwell,  J.,  In 
Scott  v.  l^oore,  98  Va.  668,  686,  37 
SE  842,  81  AmSR  749.  "The  fact  that 
while  the  stone- wall  remained  she 
could  not  and  did  not  use  the  land 
under  it  for  a  part  of  her  passway, 
did  not  constitute  an  abandonment  She 
did  not  lose  thereby  any  part  of  the 
way  actually  granted."  Per  Reed.  J.', 
in  Dewire  v.  Zunley,  79  Conn.  464.  467, 
66  A  678. 


[J1  moilrooa   right    of  wv— No 

abandonment  can  be  presumed  from  a 
nonuser  of  the  land  from  the  time 
of  taking.  Hummel  v.  Cumberland 
Valley  R.  Co.,  176  Pa.  537,  34  A  848. 

[k]  Watsr  rights  tat  miniotf  or 
other  purposes,  secured  by  the  federal 
statutes,  are  rlghJ^s  belonging  to  real 
property  and  cannot  be  lost  by  nonuser 
short  vt  the  period  for  the  llmitatloa 
of  actions.  Dodgs  v.  Marden,  1  Or. 
466. 

fl]  VtOXw  to  develop  ^ufouirtj 
ludsr  sgrssiaaut. — ^Where  aq  oil  lease 
provided  that  work  should  be  com- 
menced within  a  certain  time,  and  that 
failure  on '  the  part  of  the  lessee  to 
complete  one  well  should  reader  -tho 
lease  void,  and  the  lessee  oommenced 
work  within  the  required  time  but 
failed  to  And  any  oil,  and  no  further 
work  was  done  for  several  years,  vrtwn 
work  was  resumed,  owing  to  ia.1  dis- 
coveries in  the  vicinity,  ,tbe  conduct  of 
the  tsrato  amounted  to  an  abandon- 
ment Bay  State  Petroleum  Co.  v. 
Penn  Lubricating  Co..  131  Ky.  637, 
87  SW  110.  27^1.  1188. 

[m]  VoHMSsory  ligHts^-Dlsuse  and 
nonoccupancy  may  warrant  the  In- 
ference of  an  Intention  to  abandon 
possessory  rights  in  land.  Qluckauf 
V.  Reed,  22  Cal.  468. 

60.  Seaboard  Air  Line  R.  Co.  v. 
Slkes,  4  Ga.  A  7,  60  SE  868 ;  Ourar 
V,  Cooper,  34  Me.  894  ;  Jewett  v. 
Jewett  16  Barb.  (N,  T.)  150;  Comlnff 
V.  Gould,  16  Wend.  (N.  T.)  681. 

61.  Wiggins  V.  McCleary.  49  N.  T. 
846;  Ward  v.  Ward,  7  Blxch.  888,  14 
sngUtGq  413. 

latSBt  see  supra  |  8. 

6S.    See  Infr^.  I  14. 

S3.   See  Infra  ||  18,  14. 

84.  Conley  v.  fwer,  48  Colo.  32,  96 
P  '304 ;  Alamosa  Creek  Canal  Go.  v. 
Nelson,  42  Colo.  140,  93  P  1112. 

6B.  Ala.— Kansas  City,  etc.,  R.  Co. 
V.  Wagand,  134  Ala.  888,  82  8  744. 

Ark.— EadB  v.  Brazelton,  22  Ark.  499, 
79  AmD  88. 

Conn. — Haalem  v.  Lockwood.  87 
Conn.  600,  9  AmR  860. 

IlL — McOotHi  V.  Ankeny,  11  III,  668. 

La. — Creevy  v,  Breedlove,  12  Ia. 
Ann.  745 ;  Hereford  v.  West  Batoa 
Rouge  Police  Jury,  4-  La.  Ann.  178. 

Me. — Llvermore  v.  White^  74  He.  462. 
iZ  AmR  600. 

Mass, — Nelson  v.  Bllnn.  197  Mass. 
279,  83  NB  889,  125  AmSR  364  and 
note,  16  LRANS  661  and  note,  14 
AnnCas  147  and  note. 

Mo. — Enno-Sander  Mineral  Water 
Co.  V.  Flshman,  127  Mo.  A.  807,  104 
SW  1156. 

N.  T. — Graham  v.  Purcell,  126  App. 
Dlv.  407,  110  NTS  818. 

Ter.— TIebout  v.  Mlllican,  61  Test 
614 ;  Hugglns  v.  Reynold^  Bl  Tex.  Cly. 
A.  604,  112  SW  116. 

[a]  XUnstrations.^(l)  Animal. 
Kansas  City,  etc.,  R.  Co.  v.  Wagand, 
134  Ala.  388,  32  S  744.  (8)  BAtles. 
Knno-Sander  Mineral  Water  Co.  v. 
Flshman,  127  Mo.  A.  207,  104  SW  1166. 
<S)  Crops.  Hugging  v.  Reynolds,  51 
Tex.  Civ.  A.  604,  112  SW  116.  «) 
Hides.  Llvermore  v.  White,  74  Me. 
462,  43  AmR  600.  (6)  Logs.  Whitman 
V.  MuskeKon  Log  Lifting,  etc.,  Co.,  1S2 
Mich.  645,  116  NW  614,  20  LRANS 
984  and  note;  Sheldon -Mather  Timber 
Co.  V.  Itasca  Lumber  Co.,  117  Minn. 
356,  186  NW .  1132.  (ff)  Manure. 
Haslem  v.  Lockwood,  87  Conn.  600,  0 
AmR  860.     (7)    Vaoa^.   Wmaaan  t. 
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[§  1* 


14]  0.  BuLProper^  uid  Bitfits  or  Intanstt 
Therein.  At  common  law  a  perfmt  legal  title  to  a 
eorporeal  heieditanlentv  eaanqt,  it  wovdd  seem,  be 
lost  by  abandimiiient^  bat  under  tiie  Spanish  law 
fai  foroe  in  some  of  the  states  an  owner  might  depart 
from  his  land  with  an  intention  that  it  should  be 

Hurlburt.  12  Oh.  81,  40  AmD  4<1.  (8) 
Property  in  sunken  veasel.  E!adB  v, 
Bracelton,  22  Ark.  499,  79  AfiiD  88 ; 
<:!Feevy  v.  Breedlove,  12  La.  Ann.  74fi; 
"Wyman  v.  Hurlburt,  12"  Oh.  8),  40  AmD 
461.  See  Salvage  fSB  Cyc  73S].  <9) 
iiaad.   Qraham   v.   Purcell,    126  App. 


no  longer  hi%  and  it  Uien  became  the  property  of 
faim  who  first  altered  apon  it."' 
l^oate  and  eanitable  rights.  Inchoate  rights 

in  land,  such  as  ri^ts  dependent  on  posseesion  and 
not  ripened  into  legal  titles/^  mining  claims  and 
rights  appurtenant  thereto,"  and  also  equitable 


I>lv.  407,  110  NTS  «is.  ■  (10)  Slaar. 
VcOoon  V.  Ankeny,  11  in.  5S8.  <11) 
Slaves.  Kershaw  v.  Boykln,  8  S.  C.  U 
SOI.  (12)-  Steamboats.  Bada  v. 
Sraseltbn.  22  Ark.  499,  79  AmD  88; 
Wyman  v.  Hurlburt.  12  Oh.  81,  40 
AmD  461.    See  Salvage  [85  Cyc  733]. 

ee.  U.  S.— Llndblom  v.  Rocks,  146 
Ted.  6S0,  77  CCA  86:  Tennessee  Oil, 
etc.,  Co.  V.  Brown,  181  Fed.  696,  66 

gCA  524 ;  Ba«t  Tennessee  Iron,  etc., 
0.  V.  Iirlggin.  68  Fed.  44«,  15  CCA 
610.  • 

Ark. — Carrolchael  v.  Arkansas  Lum- 
ber Co.,  162  BW  286. 

Cal. — Northern  Aseur.  Co.  v.  Stout, 
16  Cal,  A.  648,  117  P  617. 

Ga. — Tarver  v.  Deppen,  132  Oa.  798. 
804,  65  BE  177,  24  X.RANS  1161  and 
note  [quot  Cycj. 

Kan. — Barrett  v.  Ksnsai^  eta.  Coal 
Co.,  70  Kan.  649,  79  P  ISO. 

N.  H.— Olrnn  t.  Uufleld,  76  N.  H. 
482,  76  A  1»». 

N.  T. — Robie  v.  Sedgwick,  86  Barb. 
819. 

Or.— ffliarluT  t.  Candlanl,  48  Or.  112, 
SB  P  819.  TnUEtANS  791. 
Pa, — ^Kreamer       Voneida,  SIS  Pa. 

J 4,  9t  A  618  J  PhHadel^la  v.  Riddle, 
6  Pa.  SS9;  Arnold  t.  Cramer,  41  Pa. 
Super.  8. 

Tenn. — Calloway  v.  Sanford,  (Ch. 
X)  86  SW  778. 

Vt — Caledonia  County  Granunar 
School  V.  Kent,  77  A  877 ;  Bowles  v. 
Mlnot.  82  Vt  844,  365,  78  A  1026,  137 
AmSR  1010  and  note  [cit  Cyc]  ;  Per- 
kins T.  Blood,  36  Vt  278. 

N.  B.— Doe  V.  craft  8  N.  B.  646. 
See  also  White  v.  Shlppee,  (Mass.) 
102  NE  948. 

[a]  "TM-sliiiple  tltils  to  real  esUte 
-cannot  be  lost  by  mere  abandonment." 
Barrett  v.  Kansas,  etd..  Coal  Co.,  70 
Kan.  649,  79  P  160. 

[b]  "A  parfaot  tUla  vanbiff  bj  the 
conunonwMath'a  patent  Is  In  no 
dknger  from  the  doctrine  of  abandon- 
ment unless.  In  consequence  of  aban- 
donment, adverse  possession  is  taken 
by  another  and  held  for  the  period 
of  the  statute  of  limitations."  Per 
Brown.  J.,  in  Kreamer  v.  Voneida, 
218  Pa.  74,  80.  62  A  518  raft  24  Pa. 
Super.  347].  "inhere  a  title  has  passed 
by  patent  from  the  commonwealth  It 
to  never  revested  by  abandonment" 
Kreamer  t.  Vimelda,  24  Pa.  Super. 
847.  868  [aff  218  Pa.  74,  62  A  5181. 

fe]  **A  Wto  aoaalrad  by  pmerip- 
ttcn  can  no  more  be  lost  by  abandon- 
ment than  a  title  required  oy  deed  or 
descent"  Per  Holden,  J.,  in  Tarver 
y.  Deppen.  188  Oa.  798,  804.  66  SB 
177,  24  LRAN8  1161  and  note.  _ 

[d]  It  la  a  vlOlattoB  of  atatate  of 
ftamds  "to  permit  by  mere  aban- 
donmeiit  the  transfer  of  title  to  land 
by  the  holder  to  uqther."  Per  Holden, 
J7,  in  Tarver  v.  Deppen,  188  Ga.  798. 
S04,  «6  SB  177,  24  LRANS  1161  and 
note.  To  same  effect  Barrett  v. 
XCansas.  etc..  Coal  Co.,  70  Kan.  C49, 
«B6.  79  P  160  [dt  Cyel. 

Te}  AdTerse  poaiMMon  and  es- 
toppel.— "The  divestiture  of  a  vested 
legal  title  by  'abandonment'  Is  un- 
known at  the  common  law,  unless  It 
result  from  some  estoppel  or  adverse 
possession  under  a  statute  of  limtta- 
,  tlons."  Per  Lurton,  J.,  In  Tennessee  Oil, 
etc.,  Co.  V.  Brown,  181  Fed.  696.  699, 
65  CCA  124  Iclt  Cyc].  "A  full  legal 
title  thereto  can  be  devested  by  aban- 
donment only  when  the  drcnmstaaeea 
tbama  are  sufBolent  to  ralsa  an  es- 


toppel to  assert  title,  or  when  posses- 
sion is  acquired  by  one  in  consequence 
of  the  abandonment,  and  held  under 
a  claim  of  rl^t  for  the  statutory 
period  of  limitation."  Per  Rowell,  C. 
J.,  in  Caledonia  County  Granunar 
School  V.  Kent  (Vt)  77  A  877,  880. 
"Abandonment  as  to  a  perfect  title 
could  only  be  affirmed  on  a  state  of 
facts  Bumclent  to  raise  an  estoppel 
or   where   possession   has   been  ac- 

Sulred  and  held  under  a  claim  of 
tie  by  limitation."  Arnold  v.  Cramer, 
41  Pa.  Super  8,  18.  To  same  effect 
Kramer  v.  Voneida,  218  Pa,  74.  62 
A  618  [aff  24  Pa.  Super.  847];  Bast 
Tennessee  Iron,  etc.,  Co.  v.  wiggin, 
68  Fed.  446,  15  CCA  510.  "Mere  fail- 
ure to  assert  a  title  does  not  amount 
to,  an  abandonment  of  It  unless  there 
is  some  adverse  claim."  Per  Peaslee, 
J.,  in  Glynn  v.  Maxfleld,  75  N.  H.  482, 
484,  76  A  196.  "Precisely  what  is 
meant  by  'an  abandoned'  legal  title 
is  hard  to  define.  If  it  Is  the  valid 
legal  title.  It  is  Inconceivable  how  it 
can  be  abandoned."  Per  Lurton,  J., 
In  Bast  Tennessee  Iron,  etc.,  Co.  v. 
Wlggln,  68  Fed.  446.  449,  IB  CCA 
610.  "It  may  be  a  questlcm  how  far 
a  vested  legal  title  to  -  a  corporeal 
hereditament  can  ever  be  lost  by  mere 
abandonment  or  neglect  (1  Cye  6 
.  .  .),  althoueft  It  is  held  that  it 
may  be.  In  Holmes  v.  Cleveland,  etc., 
R.  Co.,  8  Oh.  Deo.  (Reprint)  416,  8 
AmLReff  716,  and  seems  to  be  recog- 
niied  as  possible  In  Venture  Oil  Co^ 
V.  Fretts,  IBS  Pa.  461,  25  A  732,  al- 
though by  nothing  short  of  the  statute 
of  limitations,  as  It  Is  there  said." 
Per  Archbald,  J.,  In  Wllmore  Coal  Co. 
V.  Brown,  147  Fed.  981,  943  [aff  168 
Fed.  143,  82  CCA  296].  See  Adverse 
Possession  Tl  Cyc  1185]  ;  Bstocpel 
[16  Cye  788].  To  same  effect  Car- 
michaei  v.  Arkansas  Lumber  Co., 
(Ark.)  162  BW  286,  28T. 

m  In  Louisiana  (1)  it  has  been 
safd:  "We  know  of  no  law  by  which 
silence  and  inaction  will  bring  about 
the  loss  of  title  to  real  estate,  unless 
In  connection  with  the  prescriptions 
established  by  law,"  Per  Provopty.  J., 
in  Pearce  v.  Ford,  124  La,  851.  863, 
50  S  771.  (2)  An  abandonment  of 
title  to  land  was  required  to  be  in 
writing.  Hereford  v.  West  Baton 
Rouge  Police  Jury,  4  La.  Ann.  172. 

[s\  masoui  statute,  vesting  title 
to  land  which  bas  emanated  from 
the  government  more  than  ten  years 
In  any  lawful  possessor,  where  those 
claiming  or  who  might  have  claimed 
It  have  not  been  in  possession  for 
thirty  years,  and  have  paid  no  taxes 
during  that  time,  and  bring  no  action 
to  recover  the  land  within  a  year 
from  the  expiration  of  the  period,  la 
applicable  to  legal  as  well  as  equit- 
able titles.  Camnbell  v.  Greer,  209 
Mo.  199.  108  SW  64.  Under  the 
8|)anlBh  law  see  infra  text  and  note 

S7.  park  v.  Hammerle.  36  Mo. 
620;  Fine  v,  St.  Louts  Public  Schools, 
80  Mo.  166;  Ifsndes  v.  Perkins,  12  Mo. 
288 ;  Sldeck  v.  Duran,  67  Tex.  266,  8 
SW  264 ;  Tlebout  v.  Mllllean.  61  Tex. 
614;  Dikes  v.  Mnier,  24  Tex.  417. 
424.  See  also  Philippine  Civ.  Code 
art  480  [ouot  Aragon  v.  Insular  Govt, 
19  Phllip^ne  228,  226] ;  Llanos  v. 
Nairn,  4  Porto  Rico  Fed.  76  (aban- 
donment by  two  of  three  cotenants). 

In  Dikes  V.  Miller,  supra,  the  court 
said  ;  "If  the  owner  sees  proper  to 
abandon  his  property,  and  evidences 
hla  intention  by  an  act  legally  suffi- 
cient to  vest  or  divest  the  ownership 
why  may  he  not  do  so  in  the  case  of 
land,  as  well  as  of  a  chattel.  It  might 
go  to  the  government  Instead  of  the 
flrrt  occupant  upon  the  principle  upon 


which  land,  escheated,  or  become  dere- 
lict belongs  to  the  state.  But  I  do 
not  perceive,  that  that  would  affect 
the  question  of  power  In  the  owner  to 
abandon  the  property," 

68.  Alaska. — Burr  t.  House,  S 
Alaska  641. 

Cat — Judson  v.  Malloy,  40  CaL  899 ; 
Gluckauf  V.  Reed,  22  Cal.  468  ;  North- 
em  Assur.  Co.  V.  Stout  16  CaL  A. 
B48,  117  P  617. 

N.  H. — Jones  v.  Merrimack  Rivor 
Lumber  Co.,  81  N.  H.  881. 

Pa.— Pblladelpbia  v.  Riddle,  26  Fa. 
269. 

Tex.— Dikes  V.  Miller,  24  Tex.  417 
(where  It  was  held  that  an  incipient 
right  to  land,  as  a  lofiation,  a  survey, 
or  other  merely  equitable  title  not  per- 
fected into  a  grant  or  vested  by  deed, 
may  be  lost  by  abandonment)  ;  Hol- 
Ungsworth  v.  Holahousen,  17  Tex  41. 

[a]  TitM  ae«aiM«  hr  poiasatOM. 
merely  may  be  lost  by  abandonment 
of  it  Jones  V.  Merrimack  River 
Lumber  Co.,  31  N.  H.  881 ;  Bailee  V. 
Hammond,  76  Pa.  172. 

[b]  The  rlffbt  acqalMd  by  pnisoa 
Mon  and  oocmpanpy  to  public  land 
may  be  lost  by  abandonment  Gluc- 
kauf y.  Reed,  22  Cal.  468. 

_  69.  U,  a~Wllmore  Coal  Co.  v. 
Brown,  147  Fed.  981  [aff  161  Fed. 
143.  iz  CCA  2961  ;  karkrader  v. 
Carroll,  76  Fed.  474. 

Alaska.— Loeser  v,  Gardiner,  1 
Alaska  641. 

Cal.*— St  John  V.  Kldd,  26'Cal.  2«S  : 
DavlB  V.  Batler,  6i  CaL  BIO. 

Colo. — ^Derry  v.  Rosa  6  Colo.  296 : 
Murley  y.  Stnnts,  2  Colo.  800. 

Mont — McKay  v.  McDougall,  36 
Mont  268,  64  P  669,  87  AmSR  895 
and  note. 

Nev. — oreamuno  v.  Uncle  Sam,  etc., 
Min.  Co.,  1  Nsv.  216 ;  Mallett  v.  Uncle 
Sai^  etc,  Uln.  Co.,  1  Nev.  188,  80 
AmD  484. 

Or.— Dodge  V.  Marden,  7  Or.  466. 

[a]  ''With  Mtfard  to  Inohoate,  ana 
partionlarly  M«**ng  and  other  almllar, 
riAte  and  prlTllegea,  the  doctrine  Is 
well  eetabllshed,  differing  only  In  tta 
application  with  the  nature  and  ex- 
tent of  the  rights  and  estates  granted, 
and  the  character  of  the  mineral  or 
other  thing  affected,  whether  fugitive, 
like  oil  and  gas,  or  solid  and  stable, 
like  coal  and  ore  in  place.  1  Cyc  7. 
.  .  .  Thus,  in  Aye  v.  Philadelphia 
Co.,  193  Pa.  461,  44  A  666,  74  AmSR 
696,  where  there  was  a  lease  of  lands 
for  20  years,  with  the  exclusive  right 
of  searching  and  operating  for  oil 
and  gas,  an  unexplained  cessation  for 
4  years  was  held  to  raise  a  presump- 
tion of  abandonment.  In  Patterson  v. 
Graham,  164  Pa.  234,  30  A  247,  also, 
where  standing  timber  was  sold  for  a. 
definite  price,  with  the  prt\-llege  of 
manufacturing  It  Into  lumber  on  tho 
land,  under  which  the  vendee  entered 
and  cut  substantially  all  the  saw  tim- 
ber available,  and  then  ceased  operat- 
ing and  removed  his  mill,  an  attempt 
to  resume  11  years  afterwards  and 
cut  the  timber  which  had  matured 
meanwhile  was  held  to  be  a  trespass  - 
tbe  rights  of  the  vendee  having  been 
lost  by  abandonment  So  In  Palna 
V.  Griffiths,  86  Fed.  462,  SO  CCA  182, 
a  case  peculiarly  like  the  one  In  hand, 
both  In  the  terms  of  the  grant,  the 
minerals  affected,  and  the  neglect  to 
mine,  it  was  held  by  the  Court  of 
Appeals  of  this  circuit  that  where 
coal  and  other  minerals.  Including  oil 
and  salines,  had  been  conveyed  upon 
a  certain  royalty  the  failure  to  operate 
or  do  anything  under  the  grant  for 
upwards  of  20  years  amounted  to  an 
abandonment  as  a  matter  of  law,  which 
Justified  a  bill  to  declare  It  void  as 
a  cloud  upon  th^itle.   It  was  further 
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rights,"  may  be  lost  by  abandonmoit.  Pnblie,  as 
well  as  private  rights,  it  seems,  axe  within  the 
rule,  where  persons  ostitled  to  enforee  them  have 
abandoned  them.** 

IneoiJtontl  henftttanunta  acqnired  by  user  may 
be  lost  by  nonoaer  continned  for  the  time  required 
for  thdr  acqointion  but  incorporeal  hereditaments 
acquired  by  deed  cannot  be  lost  by  nonoser  unless 


there  is  also  shown  stane  adverse  poseessitm,  or  loss  of 
title  in  some  of  the  ways  recognized  1^  law,  or  the 
destruetiou  of  the  easement,  or  some  act  of  the  owner 
making  its  legitimate  use  impossible,  or  some  other 
unequivoeal  act  showing  an  intention  permanently  to 
abandon  the  same  and  often  accompanied  fay  aosob  act 
creating  an  eBtappel.*" 


IV.   PLEADING  Ain>  PROOF  OF  ABAKDOinCEKT 


[$15]  A.  In  GeneraL  Where  the  strict  legal 
title  is  not  involved,  and  plaintiff  relies  upon  a  right 
to  recover  founded  upon  inchoate  possession,  defend- 
ant may  under  the  general  issue  prove  abandonment  of 
the  premises  by  plaintiff  before  defendant's  entry." 

16]  B.  Evidmce — 1.  In  OenersL  Upon  a 
question  of  abandonment,  as  upon  a  question  of 
fraud,  a  wide  range  should  be  allowed  as  to  evidence, 
for  it  is  generally  only  from  facts  and  cireumstanees 
that  the  truth  is  to  be  discovered,  and  both  parties 
^oald  be  allowed  to  prove  any  fact  or  circumstances 
from  which  any  aid  for  the  solution  of  the  question 
can  be  derived.*" 


17]    2.  PresnmptionB  and  Burden  of  Froof."* 

The  facts  and  circumstances  may  be  such  as  to  rais» 
a  presumption  of  abandonment;''  but  the  circum- 
stances must  be  very  strong  to  warrant  such  a  pre- 
sumption." Intent  to  abandon  can  hardly  be  pre- 
sumed from  lapse  of  time.''  An  intention  to  aban- 
don property  for  which  the  par^  has  paid  a  con- 
sideration -mil  not  be  presumed.  nonclaim,. 
without  other  corroborating  circumstance,  is  insuf- 
ficient to  raise  a  presumptitm  of  divestitAire  of  fee 
simple  to  land.**  The  burden  of  showing  an  aban- 
donm^t  rests  upon  the  one  who  asserts  it." 


held  that  mere  speculative  attempta 
by  the  STftntee  to  dispose  ot  hts  lisnts 
were  enUUed  to  oo  conalderatlon  as 
evidence  of  a  contrary  Intent ;  nothing 
further  having  been  done  and  there 
being  an  utter  disregard  of  the  obllga^ 
Hon  to  mine,  upon  which  the  grant 
rested.  It  Is  true  that  the  right  to 
abandon  was  expressly  given,  of  which 
the  ne^ect  of  the  grantee  might  be 
regarded  as  evidence  of  a  purpose  to 
trail  himself.  But  no  point  was  made 
of  that :  abandonment  being  squarely 
based  upon  the  facts  which  have  been 
alluded  to.  See,  also,  "Worrall  v,  Wil- 
ton. 101  Iowa  476,  70  NTV  «19.  for 
•nother  case  of  a  coal  lease  which 
was  held  to  have  been  abandoned." 
Per  Archbald,  J.,  In  Wllmore  Coal 
Co.  V.  Brown,  147  Fed.  931.  948  [aSt 
1»  Fed.  14S.  12  CCA  296]. 

[b1  Watn  Habts  for  mlsOag^  se- 
cured by  the  federal  statutes,  may 
become  eztlngulstied  by  abandonment. 
Dodge  V.  Harden,  7  Or.  466. 

[c1  WlMn  a  Mtwfug  iMuw  required 
the  grantee  to  search  for  minerals 
withtn  a  reasonable  time  as  a  con- 
dition precedent  to  his  right  to  take 
mhierals  from  the  land  bis  failure  to 
make  an;-  search,  except  a  mere  super- 
flcUl  one,  of  which  the  grantor  had 
ao  notice,  for  a  period  of  fifteen  years, 
entitled  the  lessor  to  treat  the  lease 
IS  ahaadoned.  Tennessee  Oil.  etc,  Co. 
V.  Brtfwu,  1U  Fed.  69«,  <6  CCA  624. 

SO.  Dikes  V.  Miller,  24  Tex.  417 : 
Picket  V.  Dowdall,  2  Wash.  (Va.)  106. 

61.  Derby  v.  Alllhg,  40  Conn.  410. 
And  see  Seaboard  Alr-LIne  R.  Co.  v. 
Slkes,  4  Oa.  A.  7,  60  SE  968. 

as.  See  Bupra  text  and  note  60 ; 
and  cases  infra  note  63.  In  Utt  v. 
Frey,  106  CaL  892,  897,  89  P  807,  it 
Is  said :  "The  right  which  Is  acquired 
to  the  use  of  water  by  appropriation 
may  be  loat  by  abandonment." 

aa.  Wllmore  Coal  Co,  v.  Brown,  147 
m  881  Catt  IBS  Fed.  148,  82  CCA 
!»]:  Am<dd  V.  Stevens.  24  Pick. 
(Ifua)  106,  86  AmD  806 ;  Conabeer 
T.  New  Tork  Cent.,  etc,  K.  Co.,  166 
N.  Y.  474,  61  NE  402 ;  Roby  v.  New 
York  Cent.,  etc.,  B.  Co.,  142  N.  T. 
ITE.  36  NS  1063 ;  White  v.  Manhattan 
R.  Co.,  189  N.  T.  19,  84  NB  887  ; 
Snell  V.  Levitt,  110  K.  T.  696,  18 
NE  370.  1  LRA  414 ;  Wl^ns  v.  Mc- 
Clearjr,  49  M.  T.  846;  Smyles  v.  Hast- 
IngB,  22  N.  T.  217 ;  Perkins  v.  Blood, 
II  Vt  378.  In  Sowles  v.  MInot.  82 
Vl  344,  366,  78  A  1026,  137  AmSK 
1419  [cit  Cyc],  Munson,  J.,  remarked : 
"It  Is  generally  said  that  real  prop- 
n^,  corporew  or  incorporeal,  held 
W  Btaat.  caimot  be  lost  by  abandoik- 
Bee  supra  note  B6. 


[a]  AbaadomneBt  aad  adverse 
possession^— "An  easement  created  by 
deed  or  grant,  whatever  may  be  the 
rule  as  to  one  acquired  by  prescrip- 
tion, may  be  extinguished  among  other 
modes,  by  abandonment,  .so  called,  or 
nonuser  and  adverse  possession  for 
twenty  years."  Adams  v.  Ilodg^dns, 
109  Me.  861,  864,  84  A  S80,  42  LRANS 
T41.   See  supra  note  58  [ej, 

M.  'Vmison  V.  (Seavelani^  80  CaJL 
192. 

[a]  veeeaal^  of  saaelal  tfaa^ 

Bvldenoe  ot  the  abandonment  of  a 

mining  claim  by  a  party  suing  to 
recover  the  same  is  admissible,  with- 
out a  special  plea  thereof,  under  a 
denial  of  title  In  plaintiff,  pleaded  by 
defendant  Bell  v.  Bed  Rock  Tunnel, 
etc,  Cqa_  86  Cal.  214. 

65.  Willson  V.  Cleaveland,  80  Cal. 
192,  203  rquot  Moon  v.  Rollins,  86 
Cal.  833,  349,  96  AmD  181;  Bell  v. 
Bed  Rock  Tunnel,  etc,  Co.,  86  Cal. 
214.  218]. 

[a]  Thus  where  the  owner  of  land 
quit  his  occupancy,  removed  his  mill 
trom  it,  and  subsequently,  as  an  insol- 
vent, made  a  sworn  inventory  which 
did  not  contain  the  land,  these  facte 
were  held  to  be  evidence  for  the  Jury. 
Barada  v.  Blumenthal,  20  Mo.  162,  r 

[b]  BvlOeuoe     of  latent, — That 

Slalntlff  left  the  premises,  removed 
Is  Improvements  to  another  tract, 
and  knew  of  the  entry  of  defendants 
and  their  claim  of  title.  Is  competent. 
Sweeney  v.  RetUy,  42  Cal.  402. 

[c]  Custom  of  a  manufacturer  of 
mineral  waters  of  purchasing  its  own 
second-hand  bottles  from  bottle  dealers 
who  had  gathered  castaway  bottles 
from  purchasers  of  the  mineral  waters 
and  others  who  had  come  into  posses- 
sion of  the  same  was  a  recognition 
by  the  manufacturer  of  the  existence 
of  some  right  In  the  bottle  dealers 
regarding  the  castaway  bottles,  and 
tended  to  show  an  abandonment  by 
the  manufacturer  thereof.  Enno-Sander 
Mineral  Water  Co.  v,  Flshman,  127 
Mo.  A.  207.  104  SW  1156. 

Xd]  Hears sy  erldence  Is  not  admis- 
sible. Updegraif  V.  Marked  Tree  Lum- 
ber Co.,  88  Ark.  154,  I62,  108  SW 
606. 

[e]  Bebnttlar  proof.-.Plalntlfr 
should  be  allowed  a  wide  range  In 
proving  facts  to  rebut  the  alleged 
abandonment  Willson  v.  Cleaveland, 
30  Cal.  192. 

66.  Aots  and  deolaratleaa  seesupra 
I  9,  and  Infra  |  18. 

Vonnaer  see  supra  |  11. 

67.  Moore  v.  United  EOthom  Mines, 
64  or.  842,  127  P  964,  130  P  640; 
Watte  v.  Spencer,  61  Or.  262,  94  P 
88;  RIndman  v.  EUior.  31  Or.  113.  37 


P  13  :  Burke  v.  Hammond,  76  Pa.  172  ; 
Charleston,  etc.,  Min..  etc,  Co.  V. 
American  Agricultural  Chemical  Co., 
126  Tenn.  18,  30,  150  SW  1148. 

[a]  Abandonment  of  real^  will  hm 
preenmed  where  the  party  leaves  no- 
property  or  improvement  to  indicate 
his  Intention  to  return  and  resume  th» 
occupancy.  Burke  v.  Hammond,  7* 
Pa.  172. 

68.  Troutman  v.  May.  38  Fa.  4S(. 

[a]  lud  Xoeatkoiwlii  Troutman  v. 
May,  88  Pa.  466.  it  was  said  that 

circumstances  must  be  very  strong. 

[b]  BebattaL — That  a  party  when 
ceasing  to  occupy  premises  left  ad. 
agent  In  charge  of  them  Is  sufficient 
of  itself  to  rebut  the  presumption  of 
abandonment  arising  from  the  cessa- 
tion of  his  occupancy,  and  to  render 
the  question  of  abwidomnent  for  a 
Jury.  Keane  v.  Cannovan,  81  Cal.  891, 
82  AmD' 788. 

[cl  Betaittal  of  pieaiuuyUoBi^ 
"Nonuser,  In  the  opinion  of  the 
court,  may  become  evidence  of  an 
intention  to  abandon,  and  such  evi- 
dence may  attain  the  -  strength  of  a 
presumption  If  the  nonuser  be  long 
continued ;  but  It  Is  not  conclusive 
evidence,  and  it  may  be  'whcdly  a 
question  of  fact  and  contradicted  by 
other  evidence  in  the  case,  so  as  to 
leave  .  .  .  not  even  a  conflict  of 
testimony.'  Ovlatt  Case.  And  this  Is 
true,  eVen  thou^  the  nonuser  con- 
tinue more  than  10  years,  or  In- 
definitely." Hoore  ▼.  T&tted  BildionL 
Mines,  64  Or.  843,  SS4,  137  P  9H,  180 
P  640. 

69.  Log  Ownera*  BoomlnsT  Co. 
Hubbell,  136  Mich.  66,  »7  NW  187,  « 
LRANS  678   and  note;   Kershaw  T. 
Boykin,  3  &  C.  L.  301. 

Aapse  of  time  aa  'evidssee  ef  lataat 
to  abandon  see  supra  |  10. 

70.  Hicks  v.  Stelgleman,  49  MIss^ 
377  ;  State  v.  West  Tennessee  Land 
Co.,    (Tenn.)    158  SW  746. 

71.  Per  James,  C.  J.,  In  Houston 
on  Co.  V.  KImlMdl,  (Tex.  Civ.  A.> 
114  SW  662,  666  ;  where  It  was  sslcl 
that  "Hemdon  v.  Vlck.  89  Tex.  468,. 
476,  86  SW  141 ;  .  .  .  Boone  v. 
Miller,  73  Tex.  667,  11  SW  661.  and 
Walker  v.  Caradlne,  78  Tex.  489.  4»2, 
16  SW  31,  are  cases  which  practlcallsr 
settle  the  question  In  this  atate." 

Tallnre  to  assert  rigbta  ate  ampn, 
I   9  text  and  note  43. 

78.  U.  8.— LIndblom  v.  Rot^s,  146 
Fed.  660,  77  CCA  86. 

Alaska. — Notand  v.  Coon,  1  Alaska 
86. 

Cal. — Moon  v.  Rollins,  36  CaL  ttt, 
96  AmD  181. 

Cola— Alamosa  Creek  Canal  Ca 
NalMm,  43  C<Ho.  140^8  P  IXIL 
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ABANDONMENT 


[§§  18-20 


[$  181  3.  Acts  and  DecUratioiu  of  Person  Aban- 
donlnf.     Sneh  acts  and  declarations  made  at  the 


time  of  his  alibied  abandonment  are'  otnnpetent  oa 

the  question  of  abandonment 


V.   PEOVINOE  OF  OOUBT  AITO  J0RY  " 


19]  The  question  of  abandonment  is  oti4  of 
fact  to  be  determined  by  the  jury  from  all  the  cir- 
cumstances of  the  case.' 

In  PennsylTania,  howevet,  it  has  been  held  that 
an  abandonment  of  land  b;  a  settler  is  not  in  all 
eases  a  matter  of  fact;  it  may  be  a  conclusion  of 
law  from  faets;"  thus,  where  the  question  arises 


from  mere  lapse  of  time  it  is  a  question  of  law  to 
be  decided  by  the  court  without  regard  to  the  inten- 
tion of  the  party. 

Directing  verdict.  Of  coarse  under  the  general 
rule  of  practice'*  the  court  may  direct  a  verdict  when 
the  facts  showing  an  abandonment  are  undisputed 
and  nixocmtradieted.'^ 


VI.   EFFECT  OF  ABANDONMEKT 

[4  20]    An  abandonment  divests  a  title  as  fully  |  as  a  conveyance"^  and  operates  from  the  time  of  the 


Ma — Adams  v.  Hod^klne,  109   Me.  I 
261,  3«<,  84  A  ESO,  42  LJtANS  741. 
.  Mo. — Tayon  V.  Ladew.  S8  Ma 

N.  T.— HenneBsy  v.  Murdock,  1»7  N. 
T.  SIT,  38  NE  330. 

W.  Va.— KunBt  V.  Mable,  77  SE  987 ; 
Mitchell  V.  Carder,  21  W.  Va.  277. 

73.  Aots  and  dvolanrttOBa  alunrtnff 
iMtMrt  to  abandon  see  supra  |  9. 

VoMMT  MiowiBflr  iBtami  to  atwndon 
see  supra  I  11. 

74.  U.  S.— Llndblom  v.  Rocks,  146 
Fed.  $60,  77  CCA  86. 

Cal. — Turner  v.  Markham,  15S  Cal. 
6«8,  IDS  F  272. 

C»lo. — Niehds  V.  Lantx,  9  Colo.  A. 
1,  47  P  70. 

Kar. — Bar  state  Petroleum  Co.  v. 
Fenn  LuMcating  Co.,  121  Ky.  637,  87 
8W  1108,  27  KyXi  1133;  Kercbeval  r. 
AmUer,  4  Dana  166. 

Mass. — United  Shoe  Mach.  Co.  v. 
Bresnahan  Shoe  Mach.  Co.,  197  Mass. 
206,  83  NB  412 :  New  England  Struc- 
tural Co.  V.  Bverett  Distilling  Ca,  189 
Mass.  14B,  76  NE  86. 
■  Mo. — ESino-Sander  Mineral  Water 
Co.  V.  Plshman,  127  Mo.  A.  307,  104 
8W  1166. 

Mont. — ^Merchants'  Nat  Bank  v. 
Greenhood,  16  Mont.  395.  448,  41  P 
250,  861. 

Or. — Moore  v.  United  Elkhom  Mines, 
04  Or.  342,  127  P  964,  180  P  640  ; 
Watts  V.  Spencer,  51  Or.  262,  271,  94 
P  89;  Hlndman  v.  Rlzor,  21  Or.  112, 
27  P  18;  I>odge  v.  Marden,  7  Or. 
466. 

Pa. — Patterson  v.  William^  B2  Pa. 
Super.  299 ;  Arnold  t.  Cramer,  41  Pa. 

Super.  8. 

S.  D.— Timber  v.  Desparota,  18  S.  D. 
687.  101  NW  879. 

Vt. — Perkins  v.  Blood,  86  Vt.  273. 

ta]  Sedaratlonv  of  deaeanad  per- 
■OiL^Perklns  v.  Blood,  36  Vt.  278. 

rb]  Stataments  of  affaut.— United 
Shoe  Mach.  Co.  v.  Bresnahan  Shoe 
Mach.  Co.,  197  Mass.  206.  83  NE  412. 

rc1  FaUnre  to  assert  ziglit  or 
tltla.— Where,  Immediately  on  plaln- 
tUTs  return  to  Alaska,  she  asserted 
claim  to  a  town  lot  which  she  had 
previously  located,  and  which  was 
then  in  the  possesalon  of  others;  her 
failure  to  sue  to  recov^  possession 
for  four  years  after'  her  return  did 
not  of  Itself  constitute  an  abandon- 
ment, but  was  competent  only  In  con- 
nection with  other  facts  as  showlnc 
her  Intent  to  abandon.  LlndbTom  v. 
Rooks,  146  Fed.  660,  77  CCA  86. 
Bffect  of  failure  to  as8«t  rights  see 
supra,  I  9  note  43  Tal- 

75.  KapM  of  tlau  as  a  clFcamstance 
for  oonsuleration  by  the  Jury  see 
supra  I  10  text  and  note  46. 

76.  V.  3. — ^Wllmore  Coal  Co.  v. 
Brown,  147  Fed.  931.  943  [aff  153 
Fad.  1431 ;  Undblom  v.  Rooks,  146 
S^d.  660.  77  CCA  88. 

Ala.— Kansas  City,  etc.,  R.  Co.  v. 
Wagand,  134  AIcl  888,  82  S  744  ; 
Tennessee,  etc.,  R.  Co.  v.  Taylor.  102 
Ala.  «24,  14  8  379. 

Alaska.— Burr  v.  Bousa^  S  Alaska 
€41. 

Cal. — Wood  V.  Etlwanda  Water  Co., 
147  Cal.  228,  81  P  512;  Myera  v. 
Spooner.  S5  Cal.  257 ;  Marquart  v. 
Bradford.  43  Cal.  620;  Smith  v.  Cush- 
iDA  41  CaL  97;  Hoon  v.  BoUlns,  86 


Cal.  383,  95  AmD  181 ;  Bell  v.  Bed 
Rock  Tunnel,  etc,  Co.,  36  Cal.  214 ; 
Roberts  v.  Unger,  30  Cal.  676 ;  X}avLB 
V.  Perley,  30  Cal.  630  ;  Keane  v.  Can- 
novan,  21   Cal.   291,  82  AmD  738. 

Conn. — McArthur  v.  Uorgan,  49' 
Conn.  347;  Russell  v.  Davis,  88  Conn. 
562. 

111. — Hazelbaher  v.  Ckiodfellow,  64 
111.  288;  Wilson  v.  Pearson,  20  111. 
81 ;  McOoon  v.  Ankeny,  11  111.  658. 

Md.— VoKler  v.  Oeiss,  51  Md.  407. 

Mass. — New  England  Structural  Co. 
V.  Everett  Distilling  Co.,  189  Mass. 
145,  154,  76  NE  86;  Dyer  v.  Sanford, 
9  Mete.  393,  43  AmD  399. 

Mich. — Log  Owners*  Booming  Co.  v. 
Hubbell.  135  Mich.  66,  97  NW  157,  4 
LRANS  573  and  note. 

Mo. — Clark  v.  Hammerle,  36  -Ma 
620 :  Tayon  v.  Ladew,  33  Mo.  206 ; 
Fine  V.  St.  Louis  Public  Schools,  SO 
Ma  166 ;  Landes  v.  Peticins,  18  Mo. 
238. 

Mont. — Oassert  v.  Noyes,  18  Mont 
216,   44  P  959. 

Nebr. — Farmers'  Canal  Co.  v.  Frank, 
72  Nebr.  186,  100  NW  286. 

Nev. — Weill  v.  Lucerne  Min.  Co.,  11 
Nev,  200.  Compare  Oreamuno  v. 
Uncle  Sam,  etc.,  Min.  Co.,  1  Nev.  215. 

N.  H. — Jones  v.  Merrimack  River 
Lumber  Co.,  31  N.  H.  881. 

N.  T. — Valentine  v.  Long  Island  R. 
Co.,  187  N.  Y.  121,  79  NE  849  [rev 
102  App.  Dlv.  419,  92  NTS  646] ; 
Wiggins  v.  McCleary,  49  N.  Ti  346  ; 
Bell  V.  Smith,  2  Johns,  98. 

N.  C— Banks  v.  Banks,  77  N.  C. 
186. 

S.  a. — ^Parkins  v.  Dunham,  83  S.  C 
L.  224;  Taylor  v.  Hampton,  16  S.  C. 
L.  9».  17  AmD  710. 

S.  D.— Phlllls  V.  Gross,  143  NW  873, 
378  reit  Cyc] ;  Marshall  t.  Harney 
Peak  Tin  Min.,  etc,  Co.,  1  8.  D.  360, 
47  NW  290. 

Tex. — ^Hfdllninvorth  v.  Holshousen, 
17  Tex.  41 ;  Simpson  v.  McLemore.  8 
Tex.  448. 

Vt. — Langdon  v.  Templeton,  68  Vt 
173.  28  A  866  ;  Patchin  v.  Stroud, 
28  Vt.  394. 

W,  Va, — Garrett  v.  Southern  Penn 
Oil  Co.,  66  W.  Va.  687.  66  SE  741. 

See  also  Moore  v.  United  Elkhom 
Mines,  64  Or.  343,  364,  127  P  964, 
130  P  640. 

"Abandonment,  or  waiver,  as  a  rule, 
is  a  question  of  Intention,  and  Is  gen- 
erally one  of  fact,  or  of  mixed  law 
and  fact."  Charleston,  S.  C,  Min.,  etc., 
Co.  V.  American  Acricultural  Chemical 
Co.,  fTenn.)  160  SW  H/3.  1146. 

IbI  <*Wlwr*  tba  aridenoa  on  the 
nolBt  Is  coafliottalg  or  leaves  room 
for  contrary  Inferences,  the  question 
of  abanf^onment  vel  non  Is  for  the 
Jury."  Per  Sharpe.  J..  In  Kansas  City, 
etc.,  R.  Ca  v.  Wagand,  134  Ala. 
388.  392,  32  S  744. 

[bl  In  •Jsotmant  to  recover  a  town 
lot  located  by  plaintiff  on  a  part  of 
the  public  domain,  the  evidence  was 
held  to  require  submission  to  the  Jury 
of  the  question  whether  plaintiff  had 
Intended  to  abandon  the  property. 
Llndblom  v.  Rocks,  146  Fed.  660,  77 

[cl  Approved  Invtrtwtlon.^— Llnd- 
blom V.  Rocks,  146  Fed.  660,  77  CCA 

W.   Wilmore  Coal  Ca  v.  Brown, 


147  Fed.  931  lafT  163  Fed.  143,  82 
CCA  296];  Sample  v.  Robb,  16  Pa. 
306 ;  Foster  v.  McDlvlt,  6  Watts  ft 
S.  <Pa.)  869;  Miller  v.  Cresson,  S 
Watts  ft  S.  (Pa.)  284;  Atchison  v. 
McCulloch.  6  Watts  (Pa.)  IS;  Clug- 
ga«e  V.  Duncan,  1  Seiv,  ft  R.  (Pa.) 

[a]  "Abandonineiit  ts  not  alwaj*  a 
ansstion  ox  Intsntioa  «ulwlv«ly  for 
tbm  Jury,  without  a  controlling  In- 
struction from  the  court  Under  a 
certain  uncontradicted  state  of  facts, 
the  law  will  pronounce  the  conduct  of 
a  party  to  be  an  abandonment  what- 
ever may  have  been  bis  intention." 
Paine  v.  Oriintiis,  86  Fed.  462.  46S, 
30  CCA  182  [quot  Atchison  v.  Mc- 
Culloch, 6  Watts   (Pa.)  13]. 

[b]  Intention  dovbtfnL — ^Where, 
from  the  evidence,  the  Intention  of  a 
settler  of  land  to  abandon  Is  doubt- 
ful, it  must  be  referred  to  the  Jury. 
Heath  V.  Biddle,  9  Pa.  273.  To  same 
effect  see  Bartley  v.  Phillips,  106  Pa. 
326,  30  A  842.  "We  cannot  8^  that 
the  eviaenee  of  abandonment  was  so 
flagrant  as  to  Justify  the  court  in 
pronouncing  it  such,  in  all  cases  when 
the  fiircumatances  leave  room  for 
doubt  the  Jury  is  the  proper  tribunal 
to  decide;  Foster  v.  McDivltB  Watts 
ft  S.  (Pa.)  369.  .  .  .  m  Wilson  v. 
Watterson,  4  Pa.  214,  219,  it  is  ob- 
served, by  the  Judge  who  delivered  the 
opinion  of  the  court,  'Some  cases  may 
be  so  strongly  and  Indelibly  marked, 
either  by  continuous  absence,  and  suf- 
fering the  Improvement  to  return  to 
Its  wild  state,  or  by  the  declarations 
and  acts  of  the  party,  as  to  Justify 
the  court  In  deciding  as  a  matter  of 
law  on  the  question ;  yet  In  a  majority 
of  the  cases  which  occur,  there  Is  such 
a  mixture  of  motive.  Intent,  and  cir- 
cumstances, as  to  make  It  a  matter 
properly  referable  to  the  Jury.'"  Per 
Coulter,  J.,  In  Heath  v.  Biddle,  9  Pa. 
278,  274. 

[c]  Tbs  oonzt  may  iutimats  to  the 

Jury  an  opinion  that  there  has  been 
an  abandonment,  and  submit  the  facts 
to  their  consideration,  with  Instruc- 
tions as  to  what  constitutes  an  aban- 
donment Per  Coulter,  .T.,  In  Sample 
v.  Robb,  16  Pa.  305,  320. 

rdl  "OnUnarlly  it  Is  a  ^nestion  of 
faot  to  be  determined  by  the  Jury, 
under  all  the  clrcumstsnces  of  the  cave. 
It  Is  only  where  all  the  essential 
facts  are  admitted  or  Indisputably 
proved,  and  the  Inferences  to  he 
drawn  from  them  are  certain  and 
free  from  doubt,  that  It  can  be  with- 
drawn from  the  jury  and  the  aban- 
donment be  declared  by  the  court  as 
a  matter  of  law."  Patterson  v.  Wll- 
liains,  52  Pa,   Suner.   299,  302. 

78.  Grant  v.  Allison,  48  Pa.  427 ; 
Brentllnger  v.  Hutchinson,  1  Watts 
(Pa.)  46 :  Clemmln  v.  Qottshall,  4 
Teates  (Pa.)  380. 

79.  See  Trial  [38  Cyc  1563]. 

80.  Kansas  City,  etc..  R.  Co.  v. 
Wagand,  184  Ala.  888,  82  S  744  : 
I^khart  V.  Wills,  9  N.  M.  344.  64  P 
836  [arr  181  U.  S.  516,  21  SCt  665, 
45  L.  ed.  979]. 

81.  Cal. — Gluckauf  v.  Rreed,  22 
Cal.  468. 

III.-_McGoon  V.  Ankeny,  11  111.  666. 
N.  Y. — Graham  v.  Purcell,  120  Appb 
Dlv.  407.  110  NTS  SIS. 
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ABANDONMENT— ABATEMENT 


[KXJ.]  13 


art  of  abandonment.**  Where  the  owner  of  a  thing 
abandcftis  it^  one  who  tiiereafter  gains  poBKasion  be- 


comes the  owner,"  and  the-  former  owner  eannot 
maintain  trover  for  it.** 


ABAllDOHHEirr  FOB  TOBT.  8ee  Abandon- 
ment ante  p  5.  ^ 

ABANDONO.  Abandonment.  Under  this  title 
the  civil  law  classifieB  and  tre^  not  only  whaC  would 
be  known  in  the  Anglo-American  law  as  Abandon-, 
ment/  but  also  subjects  which  in  the  latter  would 
be  eomprehended  under  waiver,  subrogation,  laches, 
uid  perhaps  estoppel.'  Abandonment  of  persons  in- 
cludes the  desertion  of  children'  as  well  as  of  an- 
cestors non  compos  mentis.* 

Abamlonment  of  property  generally  results  in  the 
transfer  of  title  to  the  first  possessor,"  although  the 
intent  to  part  with  title  must  be  dear.*  Unlike 
some  systems,  as  for  example  the  local  custom  of 
Langnedoe'  the  Spanish  law  does  not  require  the 
inference  of  such  intent  as  to  landed  property  by 
the  mere  failure  to  cultivate* 

In  the  sense  of  relinquishment  ^'abandono"  oe- 
eurs  in  eases  of  bankruptcy  or  assignments  for 
creditors,*  and  the  surrender  of  property,'**  or  of 
trespassing  animals.^' 

In  tite  Spaniah  law  of  insurance  "abandono"  on 


the  part  of  the  insured  occurs  in  case  of  a  technically 
total  loss,  the  insurer,  upon  paying  the  proceeds  of 
the  policy,  being  subn^ted  to  the  insured's  rights 
in  the  property.^  But  where  the  loss  is  partial  the 
latter  has  the  option  either  to  abandon  the  destroyed 
portion  and  6Uum  its  value  or  to  retain  the  salvage 
and  seek  only  indemnity  for  the  Iom.** 

AB  ASSUBTIS  NON  FIT  INJURIA." 

ABASTOS.    In  the  Spanish  law,  articles  of  hu- 
man consumption  for  nutriment  and  warmth.    The  ^ 
sale  of  these  has  long  been  a  subject  of  Spanish 
governmental  regulation  with  a  view  to  requiring 
wholesomeness  and  purity.'* 

ABATAHENTUH.   A  word  of  art  meaning  an 
entry  by  interposition.'* 

ABATAVIT.   LiteraUy  "He  abated."" 

ABATE.  A  generic,  term,  derived  from  the 
French  word  "abattre,"  and  signifying  to  quash, 
beat  down,  or  destroy,'*  to  cease,  terminate,  or  econe 
to  an  end  prematurely." 

ABATEMENT.  A  making  less  or  destroying;^  a 
figurative  expression,  used  to  denote  that  the  rightful 


Oh.— T^ym  an  V.  Hnribnrtt  11  Ob.  Sli 
40  AmD  461. 

Philippine. — Mead  v.  McCulIousrh,  21 
Phltin>Ue  »S. 

W.  Va.— Kunflt  v.  Mable,  77  SB 
9S7. 

[a1  A'baBdoBmMit  dwrbors  tb*  U- 

fl«  and  all  fta  relatloQB.  and  the  sub- 
sequent possession  by  the  new  taker 
In  a  new  and  Independent  lisht 
Gluckauf  V.  Reed,  22  Ca.\.  468. 

[b]  TIM  TOIvjitarr  abMidonmaat  of 
m  known,  or  presumably  known, 
right,  constitutes  a  waiver  thereof, 
which  cannot  be  displaced^  by  a 
diave  of  mind,  resardiess  of  estop- 
pel. Somen  Oermanla  Nat  Bank, 
152  Wis.  210,  188  NW  71S. 

Ic]  WlMz*  a  Blaai  stvea  up  Us 
d^m,  and  goes  away  m>in  it  with- 
out any  Intention  of  repossesBlng  It, 
and  r^ardleas  as  to  what  becomes  of 
it  or  who  takes  poasesston  of  It,  an 
abandonment  takes  place,  and  the 
property  reverts  to  Its  orlitlnal  status 
as  a  part  of  the  unoccupied  public 
domain.    Dorr  v.  Boss.  W  Colo.  29S. 

SI.  U.  a— Harkrader  v.  Carroll,  7< 
F«d.  474. 

CaL— Davla  v.  Butler,  6  Cal.  BIO. 

CoIol — Miller  v.  Hamiey,  31  Colo. 
4»S.  74  P  980:  Nichols  v.  Lantz,  9 
C(do.    A,  1,  47  P  70. 

Nebr, — Farmers'  Canal  Co.  v.  Prank, 
T2  Nebr  136,  100  NW  286. 

Nev. — Mallett  v.  Uncle  Sam  Oold, 
etc..  Mln.    Co.,  1  Nev.  188,  90  AmD 

m. 

Wis.— Somers  v.  Oermanla  Nat 
Bank,  162  Wis.  210,  138  NW  713. 

ra]  OpsratM  lutantar. — Derry  v. 
Ro!^.  5  Colo.  295. 

83.  Ala. — Kansas  City,  etc.  R.  Co. 
«.  Wa«and.  134  Ala.  888,  82  8  744. 

Ark. — Eads  v.  Brazelton,  22  Ark. 
439.  79  AlpT)  88.  ^ 

Cal. — ^Etausherty  v.  Creary,  JO  Cal. 
»0,  89  AmD  lie. 

Conn. — Haslem  t.  Lockwood,  87 
Conn.  500,   9  AmR  860. 

Mo.— Foster  v.  Fidelity  Safe  De- 
porit  Co..  182  Ma  A.  ICS,  14S  8W 
1J9. 

N.  T. — Oraham  v.  Purcell,  128  App. 
Dtv.  407,  110  NTS  818. 

Oh. — wyman  v.  Hurlburt  12  Oh.  81, 
40  AmD  461. 

Or. — Ve^«osoa  v.  Ray,  44  Or.  657.  77 
P  «W.  102  AmSR  648,  1  LRANS 
417  and  note. 

Tex. — Ru^glna  v.  Reynolds,  51  Tax. 
a».  A  604.  112  SW  lie. 

Property  abandoned  goes  back  Into 
•  state  ot  nature  or  returns  to  the 
Gonmon  mass,  and  belong  to  the  first 
fiader,  occupier,  or  taker.    Foster  v. 


Fidelity  Safe  Deposit  Co,  182  Mo.  A. 
166,  146  SW  189. 

[a]  Propsrty  of  lladtr,— Pn>pfrty 
derelict  and  abandoned,  either  on  the 
high  seas  or  anywhere  else,  belongs 
to  the  drat  finder  who  raducea  It  to 
possession.  Wyman  v.  Hurlburt.  12 
Oh.  81.  40  AmD  461. 

[b]  Wflbit  Of  apBMq^rtatlom  oon- 
tl^cwt  OB  abaMosmmt^DouKh- 
erty  v.  Creary,  30  Cal.  290.  89  AmD 
116  (water  and  tallinga  which  pass 
from  their  mining  groundsV. 

[c1  TaUnr  witb  Intwt  to  xadaos 
to  possessioa  le  necessary.  Kansas 
City,  etc,  R  Co.  v.  Wagand,  184  Ala. 
388,  32  S  744 ;  Elads  v.  Brazelton,  22 
Ark.  499,  79  AmD  88 ;  Haslem  v. 
lAckwood,  87  Conn.  600,  9  AmR  350 ; 
Wyman  v.  Hurlburt,  12  Oh.  81,  40 
AmD  461. 

84.  Wyman  v.  Hurlburt  12  Oh.  81, 
40  AmD  461 ;  Hugglna  v.  Reynolds,  61 
Tex.  Civ.  A,  604.  113  SW  116. 

1.  See  Abandonment  ante  p  4  and 
cross  references  there  given. 

fl.  See  Estoppel  [18  Cyc  8711: 
Laches  [24  Cyc  840];  Subrogation  [37 
Cyc  3611. 

3.  Pen.  Code  arts  487,  4S8,  588.  See 
also  Reyes  v.  Alvarez,  8  Philippine  723, 
726. 

/  [a]  Ksrslr  aooompanylJig  tbe 
ohiU'a  OBstoOlaa  to  a  house  where  It 
is  delivered  to  another  does  not  im- 
plicate the  companion  unless  he  had 
knowledge  of  the  facts  constituting  the 
abandonment  U.  S.  v.  Payog,  1  Philip- 
pine 186. 

[b]  >lgbt  of  snoo^ssion. — Parents 
who  abandon  their  children  are  de- 
prived of  the  right  of  succession.  Civ. 
Code  art  766  (1). 

4.  Bscrlche  DIcclonarlo;  Parttdas 
VI  Ut  VII  leyes  B.  6,  11. 

B.  E^Bcrlche  DIcclonarlo;  Partldas 
V  tit  XXVIII  leyes  49,  SO;  Spanish 
Civ.  Code  art  460 ;  Padln  v.  Hum- 
phreys. 19  Philippine  257. 

6.  Kscrlcbe  DIcclonarlo ;  Aragon  v. 
Insular  Oovt,  19   Philippine  223. 

[a]  Abandoiunsat  does  not  ooonr 
nBtU  the  spes  recuperandl  is  gone  and 
the  animus  revertendi  Is  finally  sur- 
rendered. U.  S.  V.  Rey,  8  Philippine 
600.  5  Oft  Oas.  677  [quot  Ann  U 
Lockwood,  87  Fed.  288]  {construing 
Civ.  Code  art  480  par  1). 

7.  Bscrlche  DIcclonarlo, 

8.  B^Mrlche  DIcclonarlo. 

9.  Escrlche  Diccionarlo. 

10.  Escrlche  DIcclonarlo. 

[a]   Tba  owaw  of  a  ssrirUat  wrtato 


charged  with  the  expense  of  necessary 
repairs  may  relieve  himself  of  that 
burden  by  abandonment  to  the  owner 
of  the  dcnnlnant  estate.   Civ.  Code  art 

699. 

11.   Escrlche  DIcclonarlo. 

U.    See  Commerce  Code  art  789  (4). 

18.    Escrlche  DIcclonarlo. 

14.  A  maxim  meaning  "From  things 
to  Which  we  are  accustomed,  no  legal 
wrong  results."   Wharton  Tm  "Ltx. 

16.  Spain. — Escrlche  DIcclonarlo ; 
Pen.  Code  art  366. 

Chill. — Pen.  Code  art  316. 

Philippine. — Pen.   Code   art  841. 

16.  Bedel  v.  Lull,  Cro.  Jac.  221,  Yelv. 
161,  80  Reprint  101:  Coke  Lltt  277a. 

17.  Bedel  v.  Lull,  Cro.  Jac  221.  79 
Reprint  192,  Telv.  161,  80  Reiolnt  101. 

18.  Case  V.  Humphrey,  8  Conn.  130, 
140 ;  8  Blackstone  Comm.  168. 

[a]  Abate  Is  both  an  Bagllsta  and 
Vrenob  word,  and  slgnlfleth  In  Its 
proper  sense  to  diminish  or  take  away. 
In  another  sense  it  signlfieth  to  pros- 
trate, beat  down,  or  overthrow.  Coke 
Lltt.  277  a. 

[b]  "Suppress**  compared  see  Ne- 
vada V.  Hutchlns,  69  Iowa  608,  608,  18 
NW  684. 

[cl  "BnJotB"  compared  see  Peo.  v. 
Selby  Smelting,  etc.,  Co.,  163  Cal.  84, 
90.  124  P  692  (with  reference  to 
abating  nuisance).  Distinguished  In 
Ruff  V.  Phillips,  50  Ga.  130,  132  (with 
reference  to  abating  nuisance). 

[d]  <fpl«a  of  abatanwBt"  distin- 
guished see  Case  v.  Humphrey,  8 
Conn.  130,  140. 

19.  Bouvler  L.  D.  [quot  Goldstein 
V.  Loeb,  21  MIsc  72,  46  NTS  888]. 

[a]  Entry  of  "action  abated"  Is 
simply  a  statement  of  the  legal  effect 
of  overruling  a  demurrer  and  sus- 
taining a  plea  In  abatement  Fleming 
V.  Courtenay,  86  Ma  128,  184,  49  A 
611. 

ao.   Wharton  L.  Lex. 

[a]  "Bxemption**  distinguished  see 
Slate  V.  Armstrong,  17  Utah  166,  171. 
63  P  981,  41  LRA  407. 

[b]  "Bevalnatlou''  distinguished 
from  "abatement  of  taxes"  see  Lowell 
V.  Middlesex  County,  146  Mass.  408, 
411,  16  NE  8. 

[c]  "witbont   abatenuKt   or  Oe- 

daotion"  applied  to  wages  see  Leap 
V.  St  Louis,  eta,  R  Co.,  68  Ark.  407* 
487,  26  SW  76,  41  AmBR  109,  28  LRA 
884^(c(matrulng  Laws    [1889]   a  81 
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ABATEMENT 


poanssion  of  the  &eehold  by  the  heir  or  denaee  bas 
been  orerthrown  by  the  intervention  o£  a  atrmger. 


and  18  ^ways  eonseqaent  on  the  descent  or  devisB 
of  an  estate  in  fee  aimple.'*   (Cross  referenees.^) 


ai.  Brown  t.  Burdlck.  26  Oh.  8L 
»0,  MB  tdt  S  BlaclMtone  Comm.  1<7, 
169]. 

[a]    "OnvUr  by   aMtnumV  see 

l^wn  V.    Burdlck.    25    Oh.    SL  260, 

'  8ft.  AteteBMBti 

Of: 

Action  see  Atmtement  and  Bevlral 

[1  Cyc  lOJ. 
Aijp^l  see  Appeal  and  Error  [2  Cyc 

Attachment  see  Attachment  [4  Cyc 
«00]. 

Bastardy  proceedlnss  fl|Be  Bastards 
[6  Cyc  <48]. 


Of ; — Continued 

Criminal  prosecution  see  Criminal 
Law  112  Cyc  356]. 

Legacy  or-  devise  see  Wills  [40 
Cyc  1809]. 

Nuisance  see  Health  [21  'Cyc  401]  ; 
Intoxicating  Liquors  [23  Cyc 
302] ;  Hunlotoal  Cotpcmtlona  [22 
Cyc  762] ;  NulnnoM  [29  Cyc 
1214]. 

Obstruction  see  Easements  [14  Cyc 
1214]  :  Municipal  Corporations  [28 
Cyc  899];  Navigable  Waters  [29 
Cyc  326] ;  Private  Roads  [32 
Cyc  884] ;  Streets  and  Highways 


Of: — Continued 

|8T  Cyc  267]:  Waters  [40  Cyc 

Prlce'sea  Sales  [26  Cyc  203] ;  Ven- 
dor and  Purchaser  [88  Cyc  1678J. 

Bent  see  landlord  and  Tenant  [24 
Cyc  1184]. 

Tax  see  TaxaUoa  [87  Cyc  11341. 

Wharf  or  pier  see  Navigable  wa- 
ters [29  Cyc  848]. 

Writ  of  error  aee  Appeal  and  Error 
[3  Cyc  769], 
Pleas   in   abatement   see  Attachment 

[4  Cyc  769,  800]  ;  Criminal  Law  [12 

Cyc   35B]:    Equity   [16   Cyc  289]; 

Pleading  [81  Cyc 


Digitized  by 


Google 


ABATEMENT  AJXD  REVIVAL 


BT  WK.  liAWBBNCE  ClARK* 
pBrttan  BOt  in  tUa  nUa.  te««tod  tlaMVlMn  tn  tUa  Work  m*  0>om  JtafarHMW  lWh»  p  M] 

I  DEFINITION,  NATUSE,  A3XD  EFFECT  OF  ABATEKENT  li%  1-16]  p  26 

A.  Definition  [M]  P  26  - 

B.  Effect  of  Abatement  [U  2-6]  p  26 

1.  At  Law  W  2-4]  p  26 

a.  Effect  on  Principal  Suit  [$  2]  p  26 

b.  Eff ect  on  Ancillary  or  Collateral  Proceeding      3]  p  27  ''^ 

c.  Effect  of  Abatement  of  AneiUary  or  Collateral  Proceeding  [Ml  P  27 

2.  In  Equity       5]  p  27 

3.  Under  Codes  and  Practice  Acts  [M]  P  28 

C.  Pleas  m  Abatement  Not  Favored  [i  7]  p  28 

D.  Orounda  of  Abatement  in  General        8-15]  p  28 

1.  CUusification  of  Grounds      8]  p  28  « 

2.  Matter  in  Abatement  Distinguished  from  Matter  in  Bar  [%%  9-12]  p  28 

ft.  General  Rule      9]  p  28 

b.  Application  of  the  Rule  [$  10]  p  29 

c.  Exceptions  to  the  Rule;  Matter  Pteade^le  Either  m  Abat^ent  or  m  Bar      11]  p  30 

d.  Inability  to  Give  Plaintiff  a  Better  Writ  or  DecUtration      12]  p  31 

3.  Grounds  in  Equity      13]  p  31 

4.  Creation  and  Cessation  of  Grounda        14-15]  p  32 

a.  Creation      14]  p  32 

b.  Cessation  [$  15]  p  32 

E.  Pleas  in  Suspension  [$  16]  p  32 

n.  OBJEOnOKS  to  JXTBISDIOTIOK  iH  17-^7]  p  32 

A.  Nature  of  Pleas  to  the  Jurisdiction      17]  p  32  ' 

B.  Grounds  of  Obieetion  to  the  JuHadiction  in  Abatement  [i^  18-25]  p  33 

L  In  General     18]  p  33 

2.  JurisdietHm  of  the  Person  in  General      19]  p  33 

3.  Venue  or  Place  of  Action     20]  p  33 
4  Jurisdictional  Amount  [$  21]  p  34 

5.  Nonre^denee  or  Alienage  of  Parties  [(  22]  p  34 

6.  Fraud  and  Collision  [$  23]  p  34 

7.  Discretion  of  Court  [|  24]  p  35  , 
&  Shounng  Juriadietion  m  Another  Court      25]  p  35 

C.  Necessity  and  Mode  of  Making  Objection       26-37]  p  35 

1.  When  There  Is  No  Jurisdiction  of  the  Subject  Matter     26]  p  35 

2.  When  There  Is  Jurisdiction  of  the  Subject  Matter  [i\  27-33]  p  37 

a.  In  General  [f  27]  p  37  ^ 

b.  By  Plea  or  Answer  in  Abatement  or  to  the  Jurisdiction     28]  p  38 

c.  By  Demurrer  [$  29]  p.  40 

d.  By  Demurrer  or  Answer  under  the  Codes  [f  30]  p  40 

e.  By  Motion      31]  p  41 

f.  By  Plea  or  Answer  in  Bar  [$  32]  p  41 

g.  By  Notice  of  Defense      33]  p  41 

3.  Waiver  of  Objection  by  Acts  Imping  Aehniaaion  of  Juriadiption  [ff  34-37]  p  42 

a.  In  General  [$  34]  p  42 

b.  Pleading  or  Appearing  to  the  Merits       35-37]  p  42 

(1)  In  General  [$  35]  p  42 

(2)  After  Overruling  of  Objections  to  Jurisdiction      36]  p  44 

(3)  Pleading  Both  to  the  Jurisdiction  and  in  Bar  [$  37]  p  44 
m.  ANOTHEB  action  pending  m  38-166]    p  45 

A.  As  Ground  of  Abatement  in  General       38-45]  p  45 

1.  The  General  Rule      38]  p  45 

2.  The  Rule  in  Equity  [$  39]  p  46 

3.  Statutory  Provisions      40]  p  47 

4.  Actions  in  Same  Court      41]  p  48 

6.  Veamtioue  Character  of  Second  Action     42]  p  48 

■Author  of  "Common  Law"  8  Cyc  S<6,  and  of  Handbook*  on  "Criminal  Law."  "Criminal  Proceduro,"  tha 
Taw  of  Contracts."  and  the  "Law  of  Corporations" ;  and  Joint  author  of  "Criminal  Law"  12  Cjrc  70,  "Homicide" 
II  Cre  C4S.  and  "Indictments  and  Informations"  tl  Cye  167,  and  of  treatises  on  the  "Law  of  Crlmei,"  and  the 
"Uw  of  Private  Corporations." 
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6.  Whether  Matter  U  in  Ahatement  or  tn  har       43-45]  p  4S 

a.  In  General  [$  43]  p  48 

b.  Election ^of  Remedies      44]  p  49 

c.  Actions  for  Penalty  [J  te]  p  49 
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1.  In  General      46]  p  49 
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3.  Proceedings  for  Mandamus  or  Prohibition      48]  p  50 
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8.  Prior  Action  Not  of  Record  [$  53]  p  61 

9.  Actions  at  Law  and  in  Equity        64-69]  p  51 

a.  In  General      54]  p  61 

b.  Prior  Suit  in  Equity  [$  56]  p  51  - 
c  Prior  Action  at  Law  [ft  66  p  52 

d.  Compelling  Election  [j  57]  p  52 

e.  Postponement  of  Trial  or  Hearing  [$  68]  p  63 

f.  Modem  Doctrine  as  to  Abatement  [$  59]  p  53 

10.  Actions  and  Proceedings  against  Personal  Representative  [ft$  60-61]  p  54 
'      a.  Proceedings  by  Same  Creditor  [$  60]  p  54 

b.  Proceedings  by  Different  Creditors      61]  p  64 

11.  Actions  in  Bern  and  in  Personam        62-66]  p  64 

a.  In  General  [$  62]  p  54 

b.  Libel  in  Rem  and  Action  at  Law  [$  63]  p  56 

e.  Attachment  and  Action  in  Personam  [$  64]  p  55 

d.  Garnishment  and  Action  in  Personam  [$$  65-66]  p  56 

(1)  Abatement  of  Action  by  Garnishment      65]  p  55 

(2)  Abatement  of  Garnishment  by  Action  [$  66]  p  56 

12.  Actions  to  Foreclose  Lien  and  for  Personal  Judgment  [ftft  67-71]  p  56 

a.  In  General  [J  67]  p  56 

b.  Vendor's  Lien  [ft  68]  p  56 

•c.  Collateral  Security  [$  60]  p  56 

d.  Mortgages  and  Deeds  of  Trust  [$  70]  p  66 

e.  Mechanics'  Liens       71]  p  57 

13.  Actions  by  Attachment  [ft  72]  p  57 

C.  Priority  of  Other  Action  [ft  73-76]  p  57 

1.  General  Rule  [ft  73]  p  67 

2.  Commencement  of  Action  [ft  74]  p  68 

3.  Actions  Simultaneously  Commenced  [ft  75]  p  69 

D.  Pendency  of  Other  Astion  [ftft  76-79]  p  59 

1.  Necessity  of  Pendency  in  General  [ft  76]  p  59 

2.  When  Action  Is  Deemed  Pending  [ftft  77-78]  p  59 

a.  Commencement  of  Prior  Action  [ft  77]  p  59 

b.  Termination  of  Prior  Action  [ft  78]  p  60 

3.  Amendment  Not  a  Second  Action  [ft  79]  p  61 

E.  Identity  of  Cause  of  Action,  Issues,  and  Belief  [ftft  80-^8]  p  61 

1.  Identity  of  Causes  and  Issues  [ftft  80-91]  p  61 

a.  Necessity  for  Identity  in  General  [ft  80]  p  61 

b.  Sow  Identity  Is  Ascertained  [ftft  81-82]  p  66 

(1)  In  General  [ft  81]  p  66 

(2)  What  Law  Governs  [ft  82]  p  66 

c.  TesU  of  Identity  m  General  [ft  83]  p  66 

d.  Second  Xcd'tm  for  Collateral  Matter  [ft  84]  p  67 

e.  Splitting  of  Aetiona  [ft  85]  p  67 
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g.  Actioru  Differing  in  Form  [ft  87]  p  68 
fa.  Same  Right  or  Title  [ft  88]  p  69 

1  Actions  Iwtolving  Same  Property  [ftft  89-91]  p  69 

(1)  Personal  Property  [ft  89]  p  69 

(2)  Real  Property  [ft  90]  p  69 

(3)  Infringements  of  Patent  [ft  91]  p  70 

2.  Identity  of  Relief  Sought  [ft  92]  p  70 

3.  Ability  to  Obtain  Relief  in  Prior  Action  [ftft  93-95]  p  72 

a.  In  General  [ft  93]  p  72 

b.  Defense,  Set-Off,  or  CountercUnm  in  Prior  Action  [§  94]  p  73 

c.  Ability  to  File  Cross  Bill  or  Complaint  in  Prior  Suit  [ft  95]  p  74 
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5.  Former  Action  Instituted  by  Defendant  [ft  97]  p  74 
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b.  Actions  between  Partners  and  Concerning  Partnership  [%  98]  p  75 

F.  Identity  of  Parties  m  99-109]  p  75 

1.  Necessity  of  Identity  in  General        99-102]  p  75 

a.  The  General  Rule  [$  99]  P  75 

b.  Partiej  Plaintiff      100]  p  76 
c  Parties  Defendant  [$  101]  p  79 

d.  Parties  Occupying  Different  Positions  on  Record  [i  102]  p  80 

2.  Parties  in  Privity      103]  p  80 

3.  Nominal  Parties  and  Real  Parties  in  Interest  [$  104]  p  80- 

4.  Actions  by  One  of  a  Class  [4  105]  p  80 

5.  Parties  in  . Different  Capacities  [$  106]  p  81 

6.  Cross  Suits;  Parties  Reversed  [$  107]  p  82 

7.  Effect  of  Ability  to  Become  Party  or  to  File  Crois  BiU,  Complmntf  or  Petition  [(  108]  p  S3 
Vs.  Actions  for  PenaUy  [$  109]  p  83 

G.  Action  in  Different  Jurisdictions  [$$  110-127]  p  84 

1.  The  General  Rule      110]  p  84 

2.  Courts  of  Same  State  [H  111-112]  p  84 

a.  In  General  [$  111]  p  84  ■ 

b.  Prior  Suit  in  Inferior  Court       112]  p  84 
3w  Courts  of  Different  States        113-119]  p  85 

a.  In  General      113]  p  85  . 

b.  Attachment        114-115]  p  86 

(1)  Abatement  of  Subsequent  Action      114]  p  86 

(2)  Abatement  of  Subsequent  Atteichment      115]  p  86 

e.  Garnishment  or  Trustee  Process        116-119]  p  86 

(1)  Abatement  of  Action  by  Prior  Garnishment  [J  116]  p  86  '' 

(2)  Abatement  of  Action  by  Subsequent  Garnishment      117]  p  86 
•             (3)  Assigtment  before  Garnishment  [i  118]  p  87 

(4)  Abatement  of  Garnishment  by  Subsequent  Action  [$  119]  p  87 
4.  United  States  Courts  [%%  120-121]  p  87 

a.  In  General  [%  120]  p  87 

b.  Porto  Rico  1%  121]  p  87 

fi.  State  Court  and  United  States  Court  ^  122-127]  p  87 
'   a.  In  Genereil     122]  p  87 

b.  Territoridl  and  State  Courts      123]  p  89 

e.  Courte  of  State  and  of  District  of  Columbia  [$  124]  p  89 

d.  Suits  Involving  Specific  Property,  Etc.      125]  p  89 

e.  Suit  Removed  to  Federal  from  State  Court  [$  126]  p  89 

f.  Difference  in  Parses,  Caiuses  of  Action,  Issues,  or  Relief      127]  p  89 

H.  Defects  in  Other  Action  n%  128-129]  p  89 

1.  In  General  [i  128]  p  89 

2.  Fraud      129]  p  93 

I.  l>jfli)i«8MiI,  Discontinuance,  or  Other  Termin^ion  of  Prior  Action       130-142]  p  93 

1.  Effect  in  General      130]  p  93 

2.  Time  of  Dismissal,  Discontinuance,  or  Other  Termination  of  Prior  Action  [54  131-132]  p  94 

a.  Before  Plea  in  Abatement  [$  131]  p  94 

b.  After  Plea  in  Abatement  [f  132]  p  94 

3.  What  Constitutes  Termination  of  Prior  Action  [4$  133-142]  p  95' 

a.  In  General      133]  p  95 

b.  Formal  Judgment  or  Order  and  Entry  Thereof  [4  134]  p  95 

e.  Dismissal,  Discontinuance,  or  Abandonmei^t  without  Formal  Order  [4  135]  p  96 

d.  Prior  Suit  Discontinued  or  Abated  by  Operation  of  Law  [4  136]  p  97 

e.  Former  Writ  Quashed  [4  137]  p  97 

f.  Erroneous  Dismissal  of  Prior  Suit  [4  138]  p  97 

g.  Finality  of  Dismissal  [4  139]  p  97 

h.  Prior  Suit  Reinstated  [4  140]  ,p  98 
Judgment  in  Prior  Suit  Opened  [4  141]  p  98 

j.  Payment  of  Costs  [4  142]  p  98 
J.  Appeal  or  Other  Proceeding  for  Review  in  Prior  Action  [44  143-149]  p  98 

1.  In  General  [4  143]  p  98 

2.  Priority  and  Pendency  of  Appeal  or  Writ  of  Error  [4  144]  p  99 

3.  Defects  in  Appeal  or  Writ  of  Error  [4  145]  p  99 

4.  Identity  of  Causes,  Issues,  and  Parties  [4  146]  p  100 

5.  From  Judgment  of  Dismissal  or  Nonsuit  [4  147]  p  100 

6.  Suit  on  Judgment  or  in  Aid  of  Judgment  [4  148]  p  101 

7.  Reversal  on  Appeal  [4  149]  p  101 

K.  Necessity  and  Mode  of  Making  Objection  [4$  150-152]  p  101 

1.  Necessity  in  General  [4  150]  p  101 

2.  Mode  of  Making  Objection  [4  151]  p  101 

3.  Time  of  Making  Objection  and  Waiver  [4  102]  p  103 
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L  Trial  or  Determination  of  Issue        163-1G6]  p  104 

1.  At  Common  Law      153]  p  104 

2.  In  Equity       154-158]  p  104  .  . 
,    a.  Setting  Plea  Down  for  Argument      154]  p  104  > 

b.  Joinder  of  Issue  upon  Facts  of  Plea      155]  p  105 

c.  Reference  [U  156-158]  p  105 

(1)  In  General      156]  p  105 

(2)  Nature  of  Reference  [4  167]  p  105 

(3j  Manner  of  Obtaining  Reference  {_%  158]  p  105 

3,  Under  the  Codes      159]  p  105 

4,  Und^r  Civil  Law  [$  160]  p  105 

6.  Proof  of  Plea  [$$  161-166]  p  106 

a.  Necessity  and  Time  of  Proof  [$  161]  p  106 

b.  Burden  of  Proof  [$  162]  p  106 

c.  Record  of  Evidence      163]  p  106 

d.  Parol  Evidence  [$  164]  p  106 

e.  Sufficiency  of  Proof      165]  p  107 

f.  Province  of  Court  and  Jury  [J  166]  p  107 

IV.  DEFECTS  A2n>  OBJEOTIONS  AS  TO  ACTION  OR  FBOaEEDZNO  AHD  PAETIEB 

167-219]  p  107 

A.  In  General      167]  p  107 

B.  Defects  and  Objectiona  as'to  Action  or  Proceeding       1^182]  p  107 

L  Nature  or  Form  of  Action  or  Proceeding     168j  p  107 

2.  Premature  Action  [$  169]  p  107 

3.  Nonperformance  of  Condition  Precedent     170]  p  110 

4.  Defects  and  Irregularities  in  Process  or  Service  [i$  171-173]  p  111 

a.  In  General  [$  171]  p  111 

b.  Actions  against  Two  or  More  Defendants  [J  172]  p  113  ' 

c.  Contradicting  Return  [$  173]  p  114 

6.  Privilege  "bf  Defendant  and  Exemption  from  ProcesB      174]  p  114 

6.  Variance  Between  Process  and  Pleading  [J  175]  p  114 

7.  Defects  or  Irregularities  in  Pleadings  and  Other  Proceedings  [$  176]  p  114 
>        8.  Accord  and  Satisfaction      177]  p  115 

9.  Former  Adjudication  [$  178]  p  115 

10.  Discharge  of  Action      179]  p  115 

11.  Contract  Limitation  of  Time  of  Suit  [J  180]  p  115 
.12.  Champerty  [$  181]  p  115 

13.  Destruction  or  Loss  of  Pleadings  or  Papers  [}  182]  p  115 

C.  Defects' and  Objections  aa  to  Parties        183-216]  p  ll5 

1.  In  General  [4  183]  p  115 

2.  Nonexistence  of.  Plaintiff      184]  p  115 

3.  Disability  or  Incapacity  to  Sue  [$  185]  p  116 

4.  Want  of  Authority  of  Agent  or  Attorney  {%  186]  p  119 

5.  Plaintiff  Not  Real  Party  in  Interest  [$  187]  p  120 

6.  Action  in  Name  of  Person  Deceased  [4  188]  p  120 

7.  Disability  of  Defendant  [4  189]  p  121 

8.  Action  against  Person  Deceased  [4  190]  p  121 

9.  Misnomer  or  Misdescription  of  Parties  f4  191]  p  121 

10.  Disability  of  Party  Pending  Suit  [4  192]  p  123 

11.  Marriage  of  Female  Party  Pending  Suit  [44  19S-105]  p  123  ' 

a.  At  Law  [4  193]  p  123 

b.  In  Equity  [4  194]  p  124 

e.  Under  Statutory  Provisions  [4  195]  p  124 
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a.  Plaintiffe  [45  197-200]  p  124 

(1)  Contracts  [4  197]  p  124  . 

(2)  Torts  [4  198]  p  125 

(3)  Reptemn  [4  199]  p  127 
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b.  Defendants  [44  201-202]  p  127 
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(4)  Action  for  Penalty      207]  p  131 

(5)  Jetton  ,by  Husband  and  Wife;  Illegality  4>f  Marriage      208]  p  131 
b.  Defendants  [H  209-^211]  p  131 

(1)  Contracts  H  209J  p  131 

(2)  Torts  [i  210]  p  132 

(3)  Action  for  Penalty      211]  p  132 
e.  Statutory  Proviaions  [$  212]  p  132 

15.  Beincorporation,  Reorganization,  Consolidation,  or  DiasoUttion  of  Corporation  213- 
216]  p  133 

a.  Rexneorporationf  Reorganisation,-  or  Consolidation       213-214]  p  133 

(1)  As  Cause  of  Abatement  {%  213]  p  133 

(2)  Revival  against  or  SiAstitution  of  New  Corporation  [$  214]  p  134 

b.  DisBoluUon        215-216]  p  134 

{1)  As  Cause  of  Abatement      215]  p  lU 

(2)  Continuance,  Revivor,  or  Subttitutimi  of  Parties  [^210]  p  136 
D.  Necessity  and  Mode  of  Making  Objection  [H  217-^9]  p  137 

1.  Neceasnty  in  General      217]  p  137 

2.  Mode  of  Making  Objections  [i  218]  p  138 

3.  Time  of  Making  Objection  and  Waiver  [5  219]  p  141 

V.  TSAN SFEB  OB  D£VOLUTION  OF  TITLE,  BIGHT,  INTEBE8T,  OB  LIABILITT      220-246]  p  142 

A.  Abatement  or  Survival  of  Action  [$$  220-235]  p  142 

1.  Plaintiff's  Title,  Right,  or  Interest  [H  220-224]  p  142 

a.  In  General  [H  220^^]  p  142 

(1)  At  Common  Law  [$  220]  p  142 

(2)  In  Equity      221]  p  143 

(3)  Under  the  Statutes       222]  p  143 

b.  Transfer  by  Plaintiff  to  Coplaintiff  [J  223]  p  144 

c.  Transfer  by  Plaintiff  to  Defendant  [$  224]  p  144 

2.  Defendant's  Title,  .Interest,  or  Liability     225]  p  144 

3.  Insolvency,  Bankruptcy,  or  Receivership  of  Party     226]  p  144 

4.  Termination  or  Devolution  of  Represei^ative  or  O^ieial  Capacity  [$$  227-234]  p  145 

a.  Actions  by  or  against  Executors  and  Administrators     227]  p  145 

b.  Actions  by  Guardian  or  Next  Friend  [(4  228-2291  p  146 

(1)  In  General     228]  p  146 

(2)  AttiUnment  of  Majority  by  Infant  Pending  Suit      229]  p  140 

e.  Actions  by  or  against  Public  Oncers  or  Boards  [H  230-231]  p  146 

(1)  In  General     230]  p  146 

(2)  Abolition  of  Office  and  Creation  of  New  One      231]  p  147 

d.  Actions  by  or  against  Receivers      232]  p  147 
e:  Actions  by  Trustees  [|  233]  p  148 

f.  Action  by  Director  of  Corporation  [$  234]  p  148 

5.  Necessity  and  Mode  of  Making  Objection      235]  p  148 

B.  Continuance  or  Revival  of  Action        236-246]  p  149 

1.  By  and  against  Whom  Action  May  Be  Continued  or  Revived  m  236-242]  p  149 

a.  On  Change  of  Executor  or  Administrator  [f  236]  p  149 

b.  On  Change  of  Guardian      237]  p  149 

e.  On  Change  in  Incumbency  of  Public  Office  [t  238]  p  Itt 
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e.  On  Change  of  Trustee  [$  240]  p  150 
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(1)  In  General      241]  p  150 
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1.  Effect  of  Death  at  Common  Law  [4  248]  p  153 
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a.  In  General  [4  249]  p  154 

b.  Strict  or  Liberal  Construction  of  Statute     250]  p  155 
e.  Retrospective  Operation  of  Stattite  [f  251]  p  155 

d.  Arti/Mal  Persons  [i  252]  p  155 

3.  Effect  of  Death  m  Equity  [f  253]  p  156 
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4.  Effect  of  Death  in  Admiralty  [$  254]  p  156 
6.  Death  of  Nominal  Plaintiff  [$  255]  p  156 

6.  Death  of  Beneficial  or  Equitable  Party      256]  p  156 

7.  Death  of  Person  Suing  in  Bepreaentative  Capacity  H  257]  p  157 

8.  Death  of  Person  Sued  in  Bepresentative  Capacity     258]  p  158 
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10.  Death  of  One  or  More  of  Several  Plaintiffs       260-268]  p  158 

0.  In  General     260]  p  158 

b.  Suits  by  Trustees  [$  261]  p  159 

e.  Suit  on  Behalf  of  Others  Similarly  Situated  [i  2621  p  160 

d.  Creditors'  Suitg,^  263]  p  160 

e.  Suits  by  Husband  and  Wife  [i(  264r-266]  p  160 

(1)  Death  of  Wife  [|  264]  p  160 

(2)  Death  of  Husbmd  [$  265]  p  160 

(3)  Personal  Zfijurift  to  Wife     266]  p  160 

f.  Suits  by  Partners  [$  267]  p  161 

g.  Suits  by  Joint  Tenants  or  Tenants  in  Common  [%  26S]  p  161 

11.  Death  of  One  or  More  of  Several  Defendants       269-278]  p  161 

a.  In  General  [i  269]  p  161 
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Grounds  for  dlsmlBsal  or  nonsuit  8««  DlmlMal  utd  Worn- 

nit  [14  Cyc  431  et  Beq]. 
Pleas  In  abatement: 

Form  and  sufflciency  In  general  see  VlMUUac  [31  Cyc 

179  et  seq]. 
In  admiralty  see  AOsolraltr  [1  Cyc  8S3]. 
In  attaohment  see  AttMIUMBt  [4  Cyc  tOO  et  seql- 
In  criminal  prosecution  see  OrunJjuU  lUar  [18  c^c 

349,  US  et  aeqi. 
In  equity  see  Squty  [15  Cyc  289]. 
Revival  of  judgment  see  JndgliMaits  [23  Cyc  1436  et  seq]. 
Rights  of  action  by  or  agalnet  personal  representatives 
Bee  Sxeontors  and  Administrators  [IS  Cyc  874  et  seq]. 
Bplltting  cause  of  action  see  AoUons  [23  Cyc  436  et  seq]. 
Stay  of  action  or  proceeding  8«e  AoUoas  [1  Cyc  761  et 
seq]. 

Substitution  of  parties  jrenerally  In  pendlns  actions  see 

rarUM'  [Sl  6yc  484]. 
And  see  other  special  cross  references  given  passim  in 
this  tiUe.  • 


AI'Htement  of  process  see  VxDcess  [32  Cyc  &19]. 
Abatement  or  revival  of: 

Appeal  or  writ  of  error  see  Appeal  and  Brror  [2  Cyc 
769  et  seq,  781  et  seq];  Orladsal  btw  [12  Cyc 
825];  Jnsttees  of  tlis  Fea««  [24  Cyc  660,  732]. 
Particular  actions  or  prooeedlngB: 

Bastardy  proceedings  see  Bastwds  [6  Cyc  8461. 
Contempt  proceedings  see  OOBtSBnt  [9  Cyc  tti. 
Criminal  prosecution  see  OrilBllUU  ftaw  [12  Cyc 

349,  356  et  seq]. 
For  death  by  wrongful  act  see  Beatli  [13  Cyc  326, 
328]. 

In  admiralty  see  AOmlzd^  [1  Cyc  S&S.  867,  876 
et  seq]. 

Inquisition  of  lunacy  see  Ibbmu  Vsztoas  [22  Cyc 

1127]. 

To  contest  elections  see  SlMrUOBS  [15  Cyc  41S1. 
To  probate,  conlest,  or  set  aside  will  see  Wills 
[40  Cyc  1234,  1244], 
Election  of  remedy  see  msatiam  of  MamuaSm  [16  Cye 

261]. 


I.    DEFUnTION,  NATUBE.  AND  EFFECT  OF  ABATEICEHT 


[i  1]  A.  Definition.  The  abatement  of  an  action 
at  law  is  the  overthrowing  of  the  action  caused  by 
defendant's  pleading  some  matter  of  fact  tending  to 
impeach  the  correctness  of  the  writ  or  declaration.^ 
The  abatement  of  a  suit  in  equity  is  a  mere  suspen- 
aion  of  all  the  proceedings  therein  for  a  want  of 
proper  parties  before  the  court.* 

A  plea  in  abatement  ii  defined  to  be  a  plea  that, 
without  disputing  the  justice  of  the  plaintdJS's  claim, 
1. 


objects  to  tiie  place,  mode,  or  time  of  assertipg  it, 
and  requires  that  therefore,  and  pro  hae  vice,  judg- 
ment be  given  for  the  defendant,  leaving  it  open  to 
renew  the  suit  in  another  place  or  fonU;  or  at  an- 
other time." 

2]  B.  Effect  of  Abatement— 1.  At  Law— «. 
Effect  on  Principal  Suit.  At  law  the  abatement  of 
a  suit  is  a  complete  termination  of  that  particular 

suit,  80  that  it  cannot  be  revived}*  but  it  does  not 


Black  L.  D. :  Bouvler  L.  D, ;  Story 
Bq.  PI.  i  264.  And  see  StlUson  v. 
Hill,  18  III.  362 :  Oregg  v.  Sunuier,  21 
111.  A.  110;  Winer  v.  Mast,  146  Ind. 
177,  46  NB  66 ;  McLaughlin  v.  De 
Young.  S  Gill  ft  (Md.>  4  ;  Brown 
V.  Fletcher.  146  Mich.  401.  109  NW 
686 :  Crane  v.  French,  38  Miss.  608 : 
Prlngle  v.  Bizer,  2  S.  C.  69  ;  Witt  v. 
Ellis,  2  Coldw.  (Teno.)  38 ;  and 
Infra  I  2. 

[a]  "The  term  'sbatemenf  In  the 
language  of  pleading,  elgniflea  pros- 
tration or  demolition,  and  hence  to 
'abate'  a  writ  Is  to  prostrate  or  de- 
stroy It."  Per  New,  J.,  In  Brown  v. 
Underhlll,  4  Ind.  A.  77,  80  NE  480. 

[b1  plM  la  abatement  Is  one 
which  shews  cause  to  the  Court  why 
the  defendant  should  not  be  Im- 
nr.  If  Impleaded,  not  In  the 
*  form  he  now  is."  Per 
1  Hants  V.  Hendley,  2 
12  Va.)  308,  313  [cit  1 


■'tAbatement"  Is  a 
derived  from  the  French 
s,"  law  French  "abater," 
*io  throw  dowjB,  to  bsat 


down,  destroy,  ouash,"  Bouvler  L.  D, ; 
3  Blackstone  Comm.  168 ;  Case  v. 
Humphrey,  6  Conn.  ISO,  140. 

[d]  "The  coQuuon  ■peseh,  both  In 
and  out  of  the  profession,  calls  any- 
thing that  makes  an  end  of.  the  suit, 
because  Improperly  In  court  by  reason 
of  defect  In  the  proceedings  and  pa- 

Cers  by  which  It  is  Instituted  and 
rought  into  court,  matter  In  abate- 
ment.  All  dilatory  procedure  la  called 
In  abatement."  Per  Barrett,  J..  In 
Leonard  v.  McArthur,  62  Vt.  439,  443. 

a.  Bouvler  L.  D. ;  Story  Eq.  PI. 
I  364.  And  see  Ho:iie  v.  Carr,  12  F. 
Cas.  No.  6,802,  1  Sumn.  178  :  Winer  v. 
Mast.  146  Ind,  177.  46  NE  66:  The 
Telegraph  v.  Lee,  125  Iowa  17.  98  NW 
864  ;  Brown  v.  Fletcher,  146  Mich. 
401,  109  NW  686  ;  Zoellner  v.  Zoell- 
ner,  46  Mich.  611,  9  NW  831 ;  Clark 
V.  Oregon  Short  Line  R.  Co..  29  Mont. 
317.  74  P  734  :  Prlngle  v.  Stter.  2  S. 
C.  59;  Witt  V,  Ellis.  2  Coldw.  (Tenn.) 
38 ;  and  Infra  I  B. 

3.  Pitts  Sons'  Mfg.  Co.  v.  Commer- 
cial Nat.  Bank,  121  III.  682,  13  KE 
1S6.  And  see  Chicago,  etc..  Stone  Co. 
T.  Nelson,  82  Ind.  A.  »6,  «9  NB  70B. 


ra]  "A  plM  In  abatemsnt  of  tli* 

writ,  Is  one  which  shows  ground  for 
abating  or  quashing  It,  without  at  the 
same  time  denying  the  right  of  action 
Itself."  Per  Buchanan,  C.  J.,  In  Mc- 
Laughlin v.  De  Young,  3  Oill  ft  J. 
(Md.)  4,  6. 

4.  17.  8.— Hozle  v.  Carr,  12  F.  Caa. 
No.  6,802,  1  Sumn.  173. 

Ala.~Bz  p.  Klrtland,  49  Ala.  408. 
Ark. — State  Bank  v.  Bates.  10  Ark. 
'631. 

Mich. — Brown  v.  Fletcher,  146  Midi. 
401,  109  NW  686. 

Miss.— Crane  v.   Vnach,  33  Mlsa 

503. 

N.  C.-HEmry  v.  Chappell,  148  N.  C. 
327.  62  SE  411. 

5.  C— Prlngle  v.  Slser.  2  8.  C.  59- 
Term.— Witt  v.  Ellis,  2  Coldw.  38. 
Eng. — 2  Blackstone  Comm.  168. 
See  supra  i  1  text  and  note  1. 
[a]  Another  snlt  p«ndlng_A  plain- 

tlfTa  claim  Is  not  defeated  oy  the  tact 
that  a  former  action  between  the 
same  parties  for  the  same  cause  Is 
pending,  but  the  fact  asserted  by  the 
plea  of  such  prior  action  turns  hun 
over  to  the  pursuit  of  his  claim  a 
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determine  or  defeat  plaintifF's  cause  of  action  or  bar 
the  issuance  of  a  new  writ  or  the  institution  of  a 
new  suit." 

3]  b.  Effect  on  Ancillary  or  OoUateral  Pro- 
ceeding. As  a  role  the  abatement  of  an  action 
abates  proceedings  which  are  merely  ancillary  or 
collateral  to  it.* 

Ancillary  bill.  Where  a  bill  in  equity  is  merely 
ancillary  to  a  suit  at  law,  abatonent  of  the  latter 
abates  the  former  also.^ 

An  interplea  between  a  plaintiff  and  a  garnishee 
is  abated  by  the  death  of  the  defendant  in  the  at- 
tachment.* 

[M]  c-  Effect  of  Abatement  of  Ancillary  or  Ool- 
latiml  Proceeding.    On  the  other  hand,  the  abate- 


ment of  an  ancillary  or  collateral  proceeding  does 
not  abate  the  main  suit,  but  the  latter  may  still  go 
on,  if  the  court  has  jui^sdiction  of  tiie  subject  mat- 
ter and  of  the  person  of  defradant;'  bat  it  is  other- 
wise where  the  court  has  no  jurisdiction  except  by 
reason  of  the  ancillary  or  collateral  proceeding." 

5]  2.  In  EqniCy.  In  equity,  as  the  deflnition 
shows,^^  abatement  does  not,  as  at  law,"  terminate 
the  suit,  but  merely  suspends  all  the  proceedings 
thereiii,  so  that,  on  removal  of  the  cause  of  abate- 
ment, the  suit  may  be  revived  and  proceeded  with.^' 
There  is  an  extinguishment  of  the  snit,  however, 
and  not  merely  an  abatement,  where  the  facts  are 
such  that  the  suit  can  no  longer  be  maintained  at 
all  because  the  ground  of  action  is  extinguished.^* 


the  action  first  commenced.    Com.  v. 
Cope,  46  Pa.  181.    See  Infra  If  43,  73.* 
fb]  TIm     ooaaaoa-law     wxlt  of 
"Jovmoya  •ooousta,"  by  which,  when 

an  abatement  of  a  suit  happened  with- 
out fault  Imputable  to  plaintiff,  he  waa 
permitted  to  bring  a  fresh  suit,  which 
waa  A  qua«l  continuance  of  the  flrat 
writ,  and  placed  him  In  the  same  sit- 
uation that  he  would  have  been  In  If 
he  were  still  proceedina  on  that  writ. 
Is  Inapplicable  to  our  system  of  Juris- 
prudence^ and  Is  not  allowable  here. 
Crane  v.  French,  S8  Miss.  603.  As  to 
this  common-law  writ  of  "Joumeya  ac- 
counts" see  Klnsey  v.  Heyward,  1  lA. 
Baj-m.  432.  91  Reprint  1187. 

5.  Ark. — Adams  v.  State.  9  Ark.  33. 

ni- — Pitts  Sons'  Mlg.  Co.  V.  Com- 
mercial Nat.  Bank,  121  II).  682.  13 
NE  15«:  Palmer  v.  Oardlner,  77  HI. 
143 ;  Gregg  v.  Sumner,  21  III.  A.  110. 

Ind.— Winer  uiai,  146  Ind.  177, 
45  66. 

Iowa. — Harrison  t.  Hartford  F.  Ins. 
Co..  102  Iowa  lis,  71  NW  220,  47 
LRA  709. 

Mtes. — Crane  v.  French.  38  Ml^s. 
503. 

N.  T. — Goldstein  v.  Loeb,  21  Misc. 
72.  4S  NTS  838. 

[a]  "A  slM  in  abatemant,  without 
dlsputltis  the  Justness  of  plalntUTs 
dalm,  objects  to  the  place,  mode,  or 
time  of  asserting  it  and  require!!  pro 
hae  vice  that  the  Judgment  be  given 
for  the  defendant,  leaving  It  ouen  to 
renew  the  suit  in  another  place,  or 
fonn.  or  at  another  time."  Per 
Cooper.  C,  In  Nevllls  v.  Shortrldge, 
146  CiO.  S77,  278,  79  P  972.  See  also 
Pitts  Sons'  Ufg.  Co.  T.  Commercial 
Nat.  Bank.  121  XII.  686,  IS  NE  166. 
"A  plea  In  abatement  is  one  In  which 
Is  aet  up  matter  tending  to  defeat  or 
snsp»id  tba  suit  or  proceeding  in 
which  it  is  Interposed,  but  which  does 
not  debar  the  plalntllZ  trom  racom- 
mencfng  another  action  at  some  other 
time  or  In  some  other  way."  Per  Wi- 
ley, P.  in  Chicago,  etc.,  Stone  Co. 
V.  kelaoiC  88  Znd.  A.  866,  69  NB  706, 
706. 

[b]  Vo  eSaot  on  nbwauaat  suit — 

At  law  the  abatement  of  a  suit  Is  a 
complete  termination  of  It,  and  It  Is 
henceforth  to  be  regarded  as  having 
answered  no  substantial  legal  pur- 
pose :  and  therefore  it  cannot  have  any 
effect  upon  a  suit  subsequently  liti- 
gated between  the  same  parties  on-  the 
same  cause  of  action.  Crane  v.  French, 
18  Hlsa.  608. 

jaOaCBUBt  OB  plea  la  abatement  as 
a  bar  see  Jadgments  [28  Cyc  11611. 

6.  Etery  v.  Chappel),  148  N.  C  827, 
62  SB  411 :  WiatM  v.  Webb,  14  K.  C. 
27 ;  Robertson  v.  Blaarley,  6  S.  C.  Gq. 
888;  Hagerty  v.  Hughes.  4  Baxt. 
(Tesn.)  822;  Maxwell  v.  Lea,  6  Helsk. 
(Tenn.)  247;  Olbscm  v.  Carroll.  1 
HelelE.  (Tenn.)  83;  Jones  v.  Cloud,  4 
Coldw.  CTenn.)  286.  See  also  Attach- 
moit  14  Cyo  467  text  and  note  8,  468 
text  and  note  9];  Qunlshmant  [80 
Cyc  1070]. 

[a]  The  Mire  faolas  given  by  stat- 
ute to  secure  credftors  against  fraud- 
ulent conveyaiiees  by  debtors  is  de- 
pradent  npon  the  original  actltm  of  the 
creditor,  and  to  auataln  it  the  first 


Judgment  must  be  in  force.  VHntz  v. 
Webb,  14  N.  C.  27. 

7.  Robertson  v.  Blngley.  6  8.  C. 
E:q.  333  (holding  that  a  bfll  In  equity 
for  an  Injunction  in  aid  of  an  action  of 
trover  al»ted  on  abatonent  of  the  ac- 
tion). 

8.  Wlntz  V.  Webb.  14  N.  C.  27. 

9.  Fla. — ^Baars  v.  Gordon,  21  Fla. 
26:  Kennedy  v,  Mitchell,  4  Fla.  467. 

Oa.— Kin«r  V.  Randall,  96  Ga.  449, 
22  SE  688. 

111. — Schulenberg  v,  Farwelt,  84  XIL 
400. 

Ind. — Hartford  L.  Ina  Co.  v.  Bryan, 
25  Ind.  A.  406,  68  KB  262. 

Kan. — Boston  v.  Wright,  I  Kan. 
227. 

Mich.— Gray  v.  York,  44  Mich.  416, 
6  NW  874. 

Mlsa. — Bates  v.  Crow,  67  Miss.  676. 

Mo. — Brackett  v.  Brackett,  61  Mo. 
221;  Peerv  v.  Harper,  42  Mo.  181; 
Feery  v.  Platte,  39  Mo.  404. 

Nebr. — Dayton  Splce-Mllls  Co.  V. 
Sloan,  49  Nebr.  622,  68  NW  1040. 

Pa.— Biddte  v.  Black,  96  Pa.  880. 

Tenn. — ^Dougherty  v.  Kellom,  8  Lea 
643  ;  Kruger  v.  Staytcm  11  Helsk. 
726. 

Tex — Focke  v.  Hardeman,  67  Tex. 
173,  2  SW  868;  Campbell  v.  Wilson. 
6  Tex.  879;  Oreen  v.  HUl,  4  Tex.  186. 

10.  Ark.— McDonald  v.  Smith,  24 
Ark.  614. 

III. — Lawrence  v.  Staadman.  49  HI. 
276. 

Kan.— VooHiis  v.  Michaells,  46  Kan. 
266,  26  P  682. 

Hd.— Randle  v.  Mellen,  67  Md.  181, 
8  A  678. 

Mich.— Borland  v.  Kingsbury,  66 
Mich.  69,  31  NW  620. 

Miss. — Lewenthal  v.  Mississippi 
Mills,  65  Miss.  101. 

Nebr. — ^Dayton  Splce-MUla  Co.  T. 
Sloan.  49  Nebr.  622,  68  NW  1040. 

Tenn. — Bryan  v.  Norfolk,  etc,  R. 
Co.,  119  Tena  349,  104  SW  628;  Kru- 
gef  V.  Stayton.  11  Helsk.  726. 

Tex.— Oayoso  Sav.  Inst.  v.  Burrow, 
37  Tex.  88;  Green  v.  HUl.  4  Tex.  466. 

Wash. — Auglr  v.  Foresman,  28 
Wash.  696.  63  P  201. 

Wis. — Oowan  v.  Hanson,  66  Wla 
341,  18  NW  238. 

See  also  Wtngo  v.  Purdy,  87  Va. 
472.  12  SQ  970. 

[a1  Attaohnsnt^Tbe  question  has 
usually  arisen  with  respect  to  the  ef- 
fect on  the  main  action  of  the  abate- 
ment or  dissolution  of  an  attachment 
See  Attachment  [4  Cyc  806  et  seq]. 

11.  See  supra  I  1  text  and  note  3. 
13.    See  supra  I  2. 

13.  U.  S. — Clarke  v.  Mathewson.  12 
Pet.  164,  9  L.  ed.  1041 ;  Miller  v.  Wat- 
tier,  166  Fed.  369 ;  Hoxle  v.  Carr,  12 
F.  Cas.  No.  6,802,  1  Sumn.  178;  Mel- 
ius V.  Thompson,  16  F.  Cas.  No.  9,406, 
1  Cliff.  126. 

Ala.— Floyd  v.  Bitter,  66  Ala.  601 ; 
Bx  p.  Klrtland,  49  Ala.  403. 

111. — Kronenberger  v.  Hememann, 
164  III.  A  156. 

Iowa. — The  Teletrraph  v.  t^ee,  125 
Iowa  17,  98  NW  364. 

Mich. — Brown  v.  Fletcher,  146 
Mich.  401.  109  NW  686:  128  AmSR 
288,  16  LRANS  682 ;  Zoellner  v.  Zoell- 
ner,  46  Mich.  611,  9  NW  881. 


Mont. — Clark  v.  Oregon  Short  Line 
R.  Co^  29  Mont  817,  74  P  784. 

N.  H. — Boynton  v.  Boynton,  21  N. 
H.  246. 

a  c— Pringle  v.  Slser,  2  a  C.  69. 

Tenn.— Witt  v.  Ellis,  2  Coldw.  38. 
And  see  Brooks  v.  Jones,  6  Lea  244. 

Tex. — Life  Assoc.  of  America  v. 
Goode,  71  Tex.  90.  8  SW  639  ;  Kelly 
v.  Rochelle,  (Civ.  A.)  93  SW  164 
(where  the  court  applied  this  distinc- 
tion between  abatement  at  law  and  In 
equity  to  the  case  of  dissolution  of  a 
corporation  pendlns  a  suit  In  equity 
by  it,  and  held  that  such  dissolution 
did  not,  as  It  would  at  law,  abate  the 
suit  in  such  a  sense  aa  to  destrcr  it 
entirely  and  prevent  its  revival). 

See  also  Bvans  v.  Cleveland,  78 
N.  T.  486 :  VaylM-  T.  Taylor,  48  N.  T. 
678:  De  Agreda  v.  Mantel.  1  AbbPr 
<N.  Y.)  ISO. 

[a]  AbatMMirt  Is  etalty  "differs 
from  an  abatement  at  law  In  this ;  that 
in  the  latter  the  action  Is  entirely 
dead  and  cannot  be  revived ;  but  in 
the  former  the  right  to  proceed  Is 
merely  suspeiTded,  and  may  be  revived 
by  a  Bupplemantal  bill  In  the  nature 
of  a  bill  of  revivor."  Bouvler  L.  D. 
tit  "Abatement." 

[b]  Here  .  '^twniptloa.''  —  The 
abatement  of  a  suit  In  equity  "Is 
merely  an  Interruption  to  the  suit  sus- 
pending Its  progress,  antll  the  new 
parties  are  brought  before  the  Court." 
Per  Story.  J.,  In  Hoxle  v.  Carr.  12  F. 
Cas.  No.  6.802,  1  Sumn.  173,  178. 

[cl  State  of  "snspended  fudma- 
tloa."— "At  the  common  law,  a  suit, 
when  abated,  Is  absolutely  dead.  But 
In  equity  a  suit  when  abated  is  (If 
such  an  expression  be  allowable) 
merely  In  a  state  of  suspended  ani- 
mation, and  It  may  be  revived."  Story 
Ea.  Pi.  !  364  [quot  Brown  v.  Fletcher. 
148  Mich.  401,  417,  109  NW  686,  128 
AmSR  283.  16  LRANS  832;  Witt  v. 
Ellis,  2  Coldw.  (Tenn.)  88,  40]. 

[d]  "The  bill  of  zevlTor  Is  not  the 
commencement  of  a  new  suit:  but  Is 
the  mere  contlniiatlon  of  the  old  suit." 
Per  Story,  J.,  In  cnarke  v.  Mathewson, 
12  Pet.  (U.  S.)  164,  172,  9  L.  ed.  1041. 
See  16  Cyc  368. 

BevlTM  of  salt  in  etnltar. — Supple- 
mental bills  see  Bquity  [16  Cyo  8671. 
Bills  of  revivor  see  Equity  ■[16  Cye 
8681.    See  also  infra  1  611  et  seq. 

14.  Zoellner  v.  Zoellner,  46  Mich. 
611.  9  NW  831. 

[a]  Bolt  for  diToroe.  Thus  the 
death  of  the  complainant  In  a  suit  for 
divorce  exttnguinies  the  suit  and  the 
whole  ground  of  action,  and,  although 
the  proceeding  itself  may  survive,  a 
defendant  who  has  taken  no  m>peal 
from  a  decree  granted  therein  cannot 
obtain  by  petition  a  standing  in  court 
for  the  purpose  of  attacking  the  de- 
cree. He  can  do  so.  If  at  all.  only 
by  a  new  suit  Impleading  the  pert  tea 
representing  the  property  Interests  to 
be  affected.  "The  exclusive  object  of 
the  suit  apalnst  the  petitioner."  said 
the  court  in  such  a  case,  "was  to  sever 
the  bond  of  marriage,  and  the  death 
of  her  husband,  the  complainant, 
brought  the  suit  to  an  end.  There 
remained  no  longer  In  the  case  a 
party  complainant  to  contend  nor  any 
subject  matter  of  contention.  There 
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6]   3.  Und^r  lOodM  and  Pnctiee  Acta.  The 

code  proviuons  u  to  the  abatemfflt  and  revival  of 
aotions  and  special  praetiee  acts  on  the  subject  in 
other  states  have,  in  effect,  nude  tiie  rule  of  equity 
t)iat  a  suit  is  merely  suspended  abatement,  and 
may  be  revived,  applicable  in  actions  at  law  as  well 
•as  in  equity,  so  that  such  actions  are  no  longer  de- 
tennined  and  extinguished  by  the  abatement,  as  at 
eonmum  law,  but  may  be  revived  in  the  mode  pre- 
scribed by  the  statute.  la  otiier  words,  these  stat- 
utes generally  apply  the  equity  rule,  whether  the 
action,  according  to  the  former  practice,  is  to  be 
regarded  as  being  at  law  or  in  equity.^' 
.  7]  0.  FlMB  in  Abatement  Not  FaTored.  Pleas 
in  abatement,  being  dikitoiy  pleas,  are  not  favored 
ather  at  common  law,"  or  undi^  the  codes  and  prac- 
tice acts." 

.For  this  reason,  as  will  be  shown  in  another 

place,  pleas  or  answers  in  abatement  must  allege 
with  the  greatest  certainty  in  every  particular  every 
fact  neeeiBary  to  their  suflSciency.  No  presumptions 
of  law  or  fact  are  allowed  in  their  favor;  but  on 
the  contrary  every  iiltendment  mast  be  taken  against 
tiiem.'^  Furthermore  matter  in  abatement  must  be 
pleaded  at  the  earliest  opportunity,  and,  if  the  facts 


was  not  a  mere  abatement  In  the 
sense  of  equity,  wblch  1b  a  state  of 
suspension  with  a  capacity  for  re- 
vival. But  the  whole  ground  of  ac- 
tion was  extinguished."  'Per  Gravea, 
J.,  In  Zoellner  v.  Zoellner,  46  Mich. 
611,  613.  9  NW  831. 

is.  Brown  v.  Fletch^.  140  Mich. 
401,  109  NW  686,  123  AmSR  233.  15 
LRANS  632;  Clark  v.  Oregon  Short 
Line  R.  Co.,  29  Mont.  317,  74  P  784  ; 
Evans  v.  Cleveland,  72  N.  Y.  486 ; 
Taylor  v.  Taylor,  48  N.  T.  578;  De 
Agreda  v.  Mantel.  1  AbbPr  (N.  Y.)  130. 

mevlTal  fif  aottons  at  law  mXUx 
abatemant  by  Oaatli  of  party  see 
Infra  i  484  et  sea,  G06  et  seq. 

16.  Ala.— Roberts  v.  Helm,  27  Ala. 
678 ;  Nabors  v.  Nabors,  2  Port.  162. 

Cal, — California,  Sav.,  etc,  Soc  v. 
HarHs,  111  CaL  133,  4&  P  626. 

III.— Pitts  Son^  Mfg.  CO.  V.  Com- 
mercial Nat.  Bank.  1X1  UL  S82,  IS 
NB  1B6 ;  Archer  v.  Claflin,  81  IlL  S06. 

KanL — Bliss  V.  Bumea,  VcC  91. 

Md.— Wilms  V.  Whiter  26  Hd.  S80, 
to  AmD  lis. 

Mo.-— Hatry  v.  Shum&n,  18  Mo.  647. 

Pa. — Good  Intent  Co.  v.  Hartzell,  22 
Pa.  277  :  Chamberlin  v.  Hlte,  6  WatU 
372 ;  McCamey  V.  McCamp,  1  Ashro. 
4:  Harrison  v.  Tlllinghast  8  Kulp 
270 ;  Fritz  v.  Thompson,  6  PatJ  423. 

Tenn. — Grove  v.  Campbell,  9  Terg. 

7. 

Va. — Guarantee  Ca  of  North  Amer- 
ica V.  Lynchburg  First  Nat.  Bank,  96 
Va.  480,  28  BE  909. 

Wis. — BevJer  v.  Dillingham,  18  Wis. 
629. 

Bng,-~Ryland  v.  Wormald,  2  M.  & 
W.  39S ;  Roberts  v.  Moon,  6  T.  R.  487, 
101  Reprint  274. 

17.  Rush  V.  Foos  Mfg.  Co.,  20  Ind. 
A.  515,  61  NE  143 ;  Brown  v.  Under- 
bill, 4  Ind.  A.  77,  30  NE  430 ;  Bliss  v. 
BumeR,  McC.  (Kan.)  91;  Erary  v. 
■Chappell,  148  N.  C.  327,  62  SE  411. 

18.  Brown  v.  Underbill,  4  Tnd.  X 
77,  SO  NE  430 ;  Bevier  v.  DllllnBham, 
18  WiR.  529 ;  Roberts  v.  Moon,  5  T. 
R.  487,  101  Reprint  274.  See  Plead- 
ing [31  Cyc  179]. 

SalBolMUir  of  ploaa  in  abatoaont 
see  Pleading  [31  Cyc  179]. 

ra]  *^bm  Oourt  oaimot  bold  too 
atrlot  a  hand  over  these  sort  of  plead- 
InKs,  which  are  calculated  to  defeat 
the  justice  of  the  case.  If  indeed  a 
plea  In  abatement  be  drawn  correctly, 
the  Court  cannot  deprive  the  defend- 
ant of  the  benefit  of  It  But  If  there 
be  the  least  Inaccuracy  in  It,  tt  can- 
not be  supported."  Per  Lord  Kenyon, 
C.  J.,  In  Roberts  v.  Moon,  6  T.  B.  487, 
488,  101  Reprint  274,  In  mllng  on  a 


plea  in  abatement  on  the  ground  of 
misnomer  of  defendant. 

1».  Archer  v.  Clallln,  31  111.  306; 
Wltmer  v.  Schlatter,  16  Serg.  &  B. 
(Pa.)  160;  Chamberlin  V.  Hite,  5 
Watts   (Pa.)  373. 

Tim*  of  pleading  In  abatamant  see 
infra  H  85,  162,  219,  674  et  seq. 

Walvar  of  gronnda  of  abaUmont 
see  infra  H  27  et  seq,  162,  219.  674 
et  aeq,  698,  699. 

30.    1  Chltty  PI.  (16th  Am.  ed)  466.* 

[a]  To  tba  JuHsOloOon  of  tbo 
oonrs. — Although  formerly  pleas  to  the 
Jurisdiction,  while  considered  as  ID  the 
nature  of  pleas  in  abatement,  since 
their  effect  was  to  abate  the  writ, 
were  distinguished  from  pleas  in 
abatement  generally  by  reason  of  cer- 
tain minor  points  of  difference  be- 
tween them,  the  modem  tendency  is 
toward  Ignoring  such  distinction  for 
all  practical  purposes.  See  1  Chltty 
Pi.  (l«th  Am.  ed)  467*  ;  Putnam  Lum- 
ber Co.  V  Ellis-Young  Co.,  50  Ela. 
261,  89  S  193;  National  Fraternity  v. 
Wayne  Clr.  Judge,  127  Mich.  186,  86 
NW  640 ;  Smith  v.  People's  MuL,  eta, 
Ina.  Co.,  178  Pa.  16,  8S  A  6«7:  Leon- 
ard V.  McArtbur,  62  Vt.  349.  And  see 
Infra  1  17. 

[b]  To  tlia  parson,  to  tba  oowt  ov 
doolaratlon,  or  to  tho  wxlt^^The 
grounds  for  abatement  are  any  mat- 
ters of  fact  tending  to  Impeach  the 
correctness  of  the  writ,  to  show,  that 
It  was  improperly  framed  or  sued  out, 
without  tending  to  deny  the  right  of 
action  itself.  Any  variance  between 
the  writ  and  the  declaration  shows 
that  the  writ  was  not  properly  adapted 
to  the  action,  and  la  therefore  a 
ground  for  abating  it  So,  If  the  writ 
appears  to  have  been  sued  out  pend- 
ing an  action  already  brought  for  the 
pame  cause : — if  It  name  only  one 
person  as  defendant,  when  It  should 
have  named  several ;  or  If  it  appear 
to  have  been  defaced  In  a  material 
part,  It  Is  for  any  of  these  reasons 
abatable.  Such  pleas  relate  to  the 
person  of  the  plaintiff,  to  the  person 
of  the  defendant,  to  the  count  or  the 
declaration  or  to  the  writ.  A  plea 
In  abatement  to  the  person  of  the 
plaintiff  or  of  the  defendant  la  such, 
as  shows  some  personal  disability  In 
one  of  these  parties  to  sue  or  to  be 
sued."  Per  Johnson,  P.  J.,  In  Flesher 
V.  Hasler,  29  W.  Va.  404,  406.  1  SE 
680. 

ai.  1  Chltty  PI.  {16th  Am.  ed) 
466.« 

fa]  XUnatratlona. — Thu«>  pleas  of 
misnomer  of  plaintiff  or  defendant 
(see  Infra  }  191).  a  nlea  that  a  plain- 


are  known,  before  a  plea  or  answer  in  bar  ia  inter- 
posed, and  before  a  -general  imparlanoe  or  a  con- 

tinuailce." 

8]  D.  Onnmda  of  Abatament  In  Oaneralr- 

1.  Olasaiflcation  of  Gronnda.  The  grounda  of  alrate- 
ment  generally  go  to  the  juriadietion  of  the  court, 
to  the  disability  of  the  person,  either  of  plainUfE  or 
defendant,  to  the  count  or  declaration,  or  to  the 
writ.^  And  pleas  in  abatement  to  the  writ  were 
divided  into  those  going  to  the  form  of  the  writ  and 
those  going  to  its  action."  In  modem  practice,  how- 
ever, pleas  in  abatement  are  usually  considered,  not 
under  the  above  elasaifieation,  but  under  the  heads 
of  the  various  defects  and  objections  for  which  they 
are  interposed,  and  they  will  be  so  considered  in 
this  title. 

[Ml  S.  Hatter  in  Abi^ement  Diatingnished 
from  Matter  in  Bai^-a.  General  Bnle.  Matter  in 
abatement,  which  goes  merely  to  defeat  or  suspend 
the  present  suit,  and  does  not  conclude  plaintiff  from 
maintaining  an  action  upon'  the  cause  stated,  and 
which  is  therefore  to  be  set  up  by  plea  or  answer 
in  abatement,  is  to  be  distinguished  from  matter  in 
bar,  which  goes  to  the  merits  and  shows  that  plaintiff 
has  no  cause  of  action.^   As  a  rule  pleas  or  answers 

tiff  or  defendant  was  fictitious  or  dead 
at  the  time  of  suing  out  the  writ  (see 
infra  {j  184,  188,  190),  and  pleas  of 
nonjoinder  of  a  Joint  contractor  or 
other  necessary  party  (see  Infra 
li  197,  201),  are  Ufustratlons  of  plea.s 
in  abatement  to  the  form  of  the  writ; 
while  a  plea  that  the  action  is  mis- 
conceived, as  that  it  is  In  case  when 
it  ought  to  have  been  In  trespass  (see 
Infra  i  1681,  or  that  It  was  prema- 
turely brought  (see  tnfra  |  169),  or 
that  there  is  another  action  pending 
for  the  same  cause  (see  Infra  I  38  et 
seq)  are  Illustrations  of  pleas  In  abate- 
ment to  the  action  of  the  wrlL  See  1 
Chltty  PI.  (16th  Am.  ed)  46fl*  et  aeq. 

[bf  "A  1^  la  abatnoMrt  of  %b» 
writ  mar  b*  boUi  of  tlM  wiit  and 
doolaration,  and  it  must  be  so  where 
It  is  Intended  to  plead  In  abatement 
only  of  &  part  of^  the  writ,  and  the 
cause  of  abatement  arises  only  on 
some  of  the  counts  In  the  declara- 
tion." Per  Goodenow,  J.,  In  Southard 
V,  Hill,  44  Me.  92,  97,  89  AmD  85. 

Sft.  See  1  Chltty  PI.  (Ktfa  Am.  ed) 
462.* 

[a]  ««IMW  are  divided  Into  two 
goneral  olasaea,  viz.,  dilatory  and 
peremptory,  otherwise  designated  as 
pleas  In  abatement  and  pleas  in  bar. 
A  plea  In  abatement  Is  defined  to  be, 
a  plea  that,  without  disputing  the  Jus- 
tice of  the  plaintiff's  claim,  objects  to 
the  place,  mode  or  time  of  asserting 
it,  and  requires  that  therefore,  and 
pro  hac  vice,  Judftment  be  given  for 
the  defendant,  leaving  It  open  to  re- 
new the  suit  in  another  place  or  form, 
or  at  another  time;  while  to  the  sec- 
ond class  belong'  all  tho)»e  pleas  hav- 
ing for  their  object  the  defeating  of 
the  plaintiff's  claim.  Hence,  a  blea 
In  bar  of  the  action  may  be  denned 
as  one  which  shows  some  ground  for 
barring  or  defeating  the  action,  and 
makes  prayer  to  that  effect  Pleas 
In  bar  and  pleas  In  abatement  have, 
therefore,  thia  marked  distinction : 
Pleas  In  bar  are  addressed  to  the 
merits  of  the  claim  and  as  impairing 
the  right  of  action  altoeether,  whereas 
pleas  in  abatement  tend  merely  to  di- 
vert, suspend  or  defeat  the  present 
suit."  Per  Shope,  J.,  in  Pitta  Sons' 
Mfg.  Ca  V.  Commercial  Nat  Bank, 
121  in.  682,  686.  13  NE  156.  See  al?o 
Nevllls  v.  Shortridee.  146  Cal.  277.  79 
P  972;  Ward  v.  Ma«alia,  71  Wash. 
679,  189  P  895. 

[b]  "Tbs  phraao,  lemaUe  dofense,' 
Is  a  technical  phrase.  In  the  books 
upon  pleading,  ft  means  a  plea  to  the 
merits,  properly  setting  forth  a  legal 
defense.    It  is  siwcialbr  coutiBdlBtW' 
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in  abatonent  can  be  used  only  to  preBent  matter 
Thidb  defeats  or  aospends  the  present  suit,  and  must 
be  so  nsed,  if  at  all;  .while  matter  which  denies  the 
right  of  action  must  be  pleaded  in  bar." 

in  eftiii^.  The  distmetion  between  matter  in 
abatemoit  and  matter  in  bar  is  recognized  in  equity 
as  well  aa  at  law." 

Under  the  codes  and  practice  acts.  The  distinc- 
tion between  matter  in  abatement  and  matter  in  bar 
is  a  clear  and  snbetantial  one,  and  is  recognized  and 
enforced  notwithstanding  the  changes  in  the  form 
of  pleading  made  &e  codes  and  practice  acts, 
although  ^e;  may  abolish  the  technic^  plea  in 
abatemeait  and  permit  matter  in  abatenwnt  to  be  set 
,iq>  like  other  defenses  in  the  apswer,  and  to  be  bo 
pleaded  therein  at  the  sune  time  witti  matter  in  bar,'' 
10]  b.  Application  of  the  Rule.  Thus  an 
accord  and  satiBfaction,  being  matter  in  bar  of  the 
action,  must  be  so  pleaded,  and  cannot  be  pleaded 


gulshed  from  a  plea  In  abatement,  or 
any  plea  ffoln^  only  to  delay  the  case. 
And  W  using  tbe  words,  'contract  and 
tosuable  defense,'  the  Implication  clear- 
ly Is  defense  to  the  contract  or  to 
the  merits."  Per  McCoy,  J.,  in  Col- 
quitt V.  Meroer,  44  Oa.  482,  483. 

23.  U.  S.— U.  S.  V.  Gillespie,  «  Fed. 
803. 

Ala. — Roberts  v.  Helm.  27  Ala.  678 ; 
Fields  T.  Walker,  23  Ala.  166 ;  Jenks 
T.  Bdwarda.  6  Ala.  148. 

Ark. — FowlOT  V.  Scott,  11  Ark.  676 ; 
Brown  V.  Blckle,  7  Ark.  410 ;  Peel  v. 
KosEold,  6  Ark.  646 ;  Wilson  v.  Shan- 
non, 6  Ark.  196 ;  Dldler  v.  Oalloway, 
3  Ark.  601. 

Cal. — Hentsch  v.  Porter,  10  Cal.  666  ; 
Primm  V.  Oray.  10  Cal.  622. 

Conn. — Southey  Dowlln^,  70  Conn. 
153,  39  A  lit;  Church  v.  Bmlth.  2 
Boot  138. 

Fla. — Sanford  v.  Clond.  17  Fla.  532 ; 
flnegan  t.  L'Engle,  8  Fla.  413. 

Oa. — iMng  V.  McDonald,  39  Oa.  186  ; 
Holman  v.  Carbart,  26  Oa.  608. 

DL — Keokuk,  etc.,  Bridge  Co.  v. 
Wetzel,  228  HI.  263.  81  NB  864 ;  Grand 
Lodge  B.  R.  T.  v.  Randolph.  186  HI. 
39,  67  NB  882 :  Hlppach  v.  Makeever, 
166  ni.  1S6,  46  NB  790  [aff  66  111.  A. 
1261  :  Pitta  Sons*  Mfsr.  Co.  v.  Com- 
movkl  Nat.  Bank.  121  III.  682,  13 
KB  166:  Palmer  v.  Gardiner,  77  IH. 
143:  Waterman  v.  Tuttle.  18  III.  232: 
Stillson  HIU,  18  IlL  282;  Melllnger 
▼.  Feoirie.  88  HI.  A.  436. 

Ind.— Winer  \l  Mast,  148  Ind.  177, 
46  KB  er:  Neddham  Wlight.  140 
Ind.  190,  39  KB  610 :  Peters  v.  Banta, 
128  Ind.  416,  22  NB  96.  28  NB  84; 
Hoots  v.  Sargent,  112  Ind.  484,  14  NB 
4G« :  Momlngstar  v.  CunnlnKham,  110 
Ind.  828,  11  NB  693.  69  AmR  211; 
Harvey  v.  State,  94  Ind.  169  ;  Chicago, 
etc.  Stone  Co.  v.  Nelson,  32  Ind.  A. 
365,  69  NB  706 ;  Bloan  v.  Zxiwder, 
23  Ind.,  A.  118.  64  NB  136. 

Iowa. — Harrison  v.  Hartford  F.  loa. 
Co..  101  Iowa  lis,.  71  NW  880,  47  LRA 
709. 

Kan. — Unney  v.  Thompson,  44  Kan. 
765.  25  P  208. 

Ky. — ^Wlckliere  v.  Carroll,  14  B.  Mon. 
169 :  Jones  v.  Tennessee  Bank,  8  B. 
Mon.  122.  46  AmD  640. 

He. — ^Lothrop  v.  Arnold,  26  Mft  186, 
43  AmD  266. 

Md. — MclAuglilln  T.  De  Tonnff,  8. 
0111  ft  3.  4. 

Mass. — Johnson  v.  Carr,  210  Mass. 
1.  96  NB  966 ;  Mattel  v.  Conant,  166 
Mass.  418.  31  VB  487  ;  Morton  v. 
Sweetser,  12  Allen  134 ;  Ruddock  t. 
Gordon,  Qulncy  68. 

Mich. — Callanan  v.  Port  Huron,  etc., 
R  Co..  ffl  Mich.  18,  27  NW  718; 
SulIlnES  V.  Oooayear  Dental  Vulcanite 
Co..  36  Mich.  818;  Near  v.  Mitchell, 
S3  Hlch.  888;  Morgan  v.  Butterfleld.  3 
Mich.  C16. 

Hiss. — John  Hall  Commn.  Co.  v. 
Crook,  87  Mlas.  44B,  40  S  20,  1006. 

Mo. — Cohn  V.  Lehman,  98  Mo.  674,  6 
SW  267;  Klncaid  v.  Stors,  62  Mo,  A 
»4. 


J.  N.  H. — ^Kempton  v. 
hist.,  63  N.  H.  681. 

N.  J.— Mayhew  v.  Ford.  61  N.  J. 
L.  682,  89  A  914. 

N.  T.— Robinson  V.  Fisher,  8  Cal.  99. 

N.  C. — Carroll  v.  Durham,  23  N. 
C.  36.  ' 

Pa. — Smith  V.  People's  MuL  Live 
Stock  Ins.  Co.,  173  Pa.  16,  33  A  567  ; 
Northumberland  County  Bank  v,  Eyer, 
60  Pa.  436  ;  Casporus  v.  Jones.  7  Pa. 
1 20 ;  In  re  Boyle,  20  Pa.  Super.  1 ; 
Virtue  v.  loka  Tribe.  6  Pa.  Dist  634 ; 
McCamey  v.  McCamp,  1  Ashm.  4 ; 
Goldsmith  T.  SlckesBpiel,  2  Del.  Co. 
170. 

R.  L — ^Russia  Cement  Ca  v.  Whlt- 
marsh.  67  A  460. 

a.  C.— Trlmmler  v.  Hamilton,  14  8. 
a  L.  426. 

Tex. — Connor  v.  Hawkins.  64  Tex. 
644  ;  Tlnnln  v.  Weatherford,  Dall.  690  ; 
Hamilton  v.  Cushman  Mfg.  Co.,  16  Tex. 
Civ.  A  388,  89  SW  641. 

Vt.— Leonard  v.  McArthur,  52  Vt. 
489  ;  Peck  v.  Bamum,  24  Vt.  76. 

Va. — Buck  V.  Pouchee,  1  Leigh  (28 
Va.)  64;  Garrard  v,  Henry,  6  Rand. 
(27  Va.)  110. 

Wis. — Lombard  v.  McMillan,  96 
Wis.  627,  70  NW  678  :  Brown  County 
V.  Van  Stralen,  46  Wis.  676;  Duteher 
V.  Duteher,  39  Wis.  861. 

Bng. — Harman  v.  Kingston,  8  Campb, 
160 ;  Anonymous,  3  Salk.  1,  91  Re- 
print 653  ;  Ehrans  v.  Stevens.  4  T.  R. 
224,   100   Reprint  936. 

See  also  Pleading  [31  Cyc  169]. 

4a  1  OUtty's  atatament  of  rnle^— 
henever  the  subject-matter  of  the 
plea  or  defence  is  that  the  plaintiff 
cannot  maintain  any  action  at  any 
time  whether  present  or  future  In  re- 
spect of  the  supposed  cause  of  action, 
it  may,  and  usually  must  be  pleaded 
in  bar;  but  matter  which  merely  de- 
feats the  present  proceeding,  and  doea 
not  show  that  the  plaintiff  is  forever 
concluded,  should  In  general  be  pleaded 
in  abatement."  1  Chltty  PI.  (16th  Am. 
ed)  462«.  And  see  Hentsch  v.  Porter 
10  Cal.  666  ;  Flnegan  v.  L'Engle.  8 
Fla.  413 ;  Pitts  Sons'  Mfg  Co.  v.  Com- 
mercial  Nat.,  Bank,  121  III.  582,  13 
NE  156. 

rbl  "Any  mattuf  which  dsfeata  ih* 
pTMMBt  procaedlafT,  and  does  not 
■how  that  the  plaintiff  la  forevar 
pZMlnded,  should  in  general  be  plearled 
In  abatement  .  .  .  unless  some 
other  mode  of  proceeding  Is  warranted 
by  express  enactment,"  Per  Dickin- 
son, J..  In  Dieier  v.  Galloway,  3  Ark. 
601,  603. 

M.  Beames  Eq.  PI.  69  ;  Story  Eq. 
PI.  I  708.  And  see  U.  S.  v.  Gillespie, 
6  Fed.  803. 

'[a]  *'AU  dwdlnatory  and  dllatorr 
picas  In  aqnlty  are  properly  pleas.  If 
not  In  abatement,  at  least  in  the 
nature  of  pleas  In  abatement"  Story 
Eq.  PI.  I  708  [quot  Duteher  v.  Duteher, 
39  Wis.  661,  660]. 

as.  cal. — ^Hentsch  t.  Porter,  10  Cal. 
666. 


in  abatement**  So  a  former  adjndieation  is  properly 
pleaded  in  bar,  and  not  in  abatement,  for,  if  binding 
on  the  parties,  it  does  not  merely  almte  tiie  pending 
action,  hut  pats  an  end  to  the  eontrorereiy."  And 
in  an  action  of  an  injunetion  bond  the  fact  that 
final  judgment  has*  not  been  rendered  in  the  suit  in 
which  tbe  bond  was  given,  or  that  an  appul  is  pend- 
ing from  tlie  judnaent  therem,  is  matter  in  bar  and 
not  in  abatement^  Other  matters  in  bar  and  Qot  in 
abatement  are  the  fact  liiat  an  action  on  a  contract 
was  not  cfanmeneed  withia  the  time  limited  by  the  con- 
tract;" that  the  eontaset  on  which  action  is  broi^^ht 
provided  that  an  engineer  should  in  all  dases  decide 
every  question  which  mig^t  or  could  arise  there- 
under;^ that  plainti£F  had  no  interest  in  the  subject 
matter  of  the  suit  at  the  time  it  was  commenced;'^ 
that  plaintiff,  -who  sues  on  a  bond  as  commisraoner 
in  equity,  is  not  commissioner;"  that  one  of  two  de- 
fendants sued  as  partners  was  not  a  partner,  and 
SulUvan  Sav. 


Ind. — ^Moore  v.  Sargent,  112  Ind.  484, 
14  NE  466 ;  Momlngstar  v.  Cunning- 
ham, 110  Ind.  328.  11  NE  693,  69 
AmR  211  ;    Pennington   v.  Hamilton. 

50  Ind.  397  :  Chicago,  etc..  Stone  Co. 
V.  Nelson,  32  Ind.  A.  355.  69  NE  706  ; 
Rush  V.  Foos  Mfg.  Co..  20  Ind.  616, 

51  NB  148. 

Iowa.— Rawson  v.  Ouiberson,  6  Ioto 
607. 

Mo. — Cohn  V.  Lehman,  93  Mo,  674, 
6  SW  267. 

N.  Y. — Mayhew  v„  Robinson,  lit 
HowPr  162:  Gardiner  t.  Clark,  6 
HowPr  449  [rev  on  other  grounds  21 
N.  T.  899]. 

WaBh.~Ward  v.  Uasaha*  71  Wash. 
679.  128  P  896. 

Wis. — Hooker  v.  Green.  60  Wla  871, 
6  NW  816:  Brown  Countr  v.  Van 
Stralen.  46  Wis.  676 ;  Duteher  v. 
Duteher,  89  Wis.  661. 

[a]  "Tba  ooda  dOM  not  tonoh  th« 
Olstliiotlon  hatw— n  dafnsaa  in  abate- 
ment and  defensM  In  bar,  or  the  legal 
effect  of  Judgments  upon  them.  It 
does  Indeed  modify  the  manner,  form 
and  time  of  putting  In  such  defenses, 
but  does  not  confound  them  or  their 
consequences."  Per  Ryan,  C.  J.,  In 
Duteher  v.  Duteher,  89  Wis.  651.  661. 

[b]  Statmtory  provlaloiii  dlapsnalnff 
with  formality  In  plaadlag*  or  abolish- 
iag  apaolal  puaOlnffB  do  not  apply  to 
pleas  in  abatement  tr  abolish  the  dis- 
tinction between  pleas  In  abatement 
and  pleas  in  bar.  Elmes  v.  McKenzle, 
6  Ala.  617 ;  Boswells  v.  Blue,  Lltt  Sel. 
Cas.  (Ky.)  270;  Stewart  v.  Smith,  98 
Me.  104,  66  A  401;  Gordon  v.  Petrce, 
11  Me.  213  ;  Virtue  v.  loka  Tribe,  6  Pa. 
Dlst.  634:  Fix  v.  Poinwlvanla 
Schuylkill  Valley  R  Co.,  6  Pa.  Co. 
420 ;  Slatteny  v.  Pennsylvania  B.  Co., 
21  WklyNC  (Pa.)  666. 

[cl  Although  the  code  of  Iowa  haa 
abollahed  all  tachnioal  forma  of 
■ottoaa  and  plaadlnn,  this  does  not 
have  the  effect  of  aoollshlng  pleas  in 
abatement  and  making  all  pleas  to  bo 
in  bar,  and  a  defendant  may  still 
Interpose  the  same  pleas  In  abate- 
ment as  formerly,  as  to  the'  jurisdic- 
tion, another  action  pending,  etc..  as 
at  common  law.  Rawson  v.  Ouiber- 
son, 6  Iowa  607. 

36.  Pennington  v.  Hamilton,  60  Ind. 
397.     See  Infra  |  177. 

27.  Fields  v.  Walker,  23  Ala.  156; 
Sanford  v.  C^oud,  17  Fla.  632 ;  Harvey 
V.  State,  94  Ind.  169.    See  Infra  {  178. 

38.  Cohn  T.  Lehman,  93  Mo.  674. 
6  SW  267. 

S9.  Harrison  v.  Hartford  F.  Ins. 
Co.,  102  Iowa  112,  71  NW  220.  47 
LRA  709.    See  Infra  %  180, 

30.  FInegan  v.  L'EnKle,  8  Fla.  418. 

31.  Peel  V.  Ringgold.  6  Ark.  546  ; 
State  v.  Ruhlman.  Ill  Ind.  17,  11 
NE  793  ;  LInney  v,  Thompson,  44  Kan. 
765.  25  P  208  ;  Anonymous,  3  Salk.  1, 
91  Reprint  653.    See  infra  g  187. 

.  33.  Trlmmler  v.  Hamilton,  14  S. 
C.  L.  486,    See  infra  |  186. 
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did  not  sign  or  anthorize  fligmng  of  the  obligation 
sned  upon;"  that,  in  an  action  to  eharge  a  person 
as  assignee,  defoidant  was  not  the  assignee  and  that 
there  never  was  such  assignment  made  to  him that 
the  action  cannot  be  maintained  because  another  ex- 
clusive remedy  is  prescribed  by  statute;**  that  de- 
fendant in  attachmoit  is  not  indebted  to  plaintiff;" 
that  the  plaintiff  in  an  action  for  possession  of  real 
estate  has  no  title  and  that  a  mother  is  not  en- 
titled, under  a  statute,  by  reason  of  her  husband 
having  deserted  his  family,  to  maintain  a  suit  for 
wrongfully  causing  the  death  of  her  minor  child.*" 
And  a  pleii  of  non  est  faetum,*"  or  a  plea  of  pay- 
ment,*"  is  a  |>Iea  in  bar.  On  the  other  hand,  the  fact 
that  there  is  another  action  pending  between  the 
parties  for  tiie  same  cause,  snce,  as  a  role,  it  merely 
puts  an  end  to  or  suspends  the  present  suit,  must 
generally  be  pleaded  in  abatement  and  not  in  bar.^ 
And  on  the  'same  principle  liie  splitting  of  a  sin^e 
cause  of  action  under  different  counts  in  the  same 
suit  has  been  held  to  be  matter  in  abatement  and  not 
in  bar.^  A  mere  temporary  disability  to  maintun 
tiie  action  by  reason  of  some  defect  or  omission  which 
might  be  remedied  if  the  objection  were  raised  is 
ord^arily  matter  in  abatement,"  although  in,  some 
cases  it  nas  been  held  tiiat  a  temporary  disability 

33.  Long  V.  McDonald,  89  Qa.  1S8 ; 
Holman  v.  Carhart,  S6  Qa.  C08.  See 
Infra  |  209. 

34.  Dougherty  v.  Bethune,  7  Qa.  90. 
Bee  Infra  1  189. 

85.  Ruddock  v.  Qordon,  Qulncy 
(Mass.)  68.    See  Infra  1  168. 

36.  John  E.  Hall  Commn.  Co.  v. 
Crook,  87  Miss.  445.  40  S  20,  1006 
(holduiff  that  where,  In  an  attach- 
inent  proeeedlnK  defendant  sought  by 
a  plea  In  abatement  to  deny  his  In- 
debtedness to  plaintiff,  a  demurrer  to 
the  plea  was  properly  sustained,  as 
the  debt  could  only  be  denied  by  a 

Slea  In  bar,  and  a  finding  for  de- 
endant  on  such  a  plea  would  either 
have  the  effect  of  rndtng  the  whole 
proceedlnsB,  or  else  the  same  Issue 
would  arise  on  the  merits,  whereby  a 
different  result  on  one  Issue  in  the 
same  cause  would  be  r«idered  pos- 
sible). 

87.  Peters      Banta,  120  Ind.  416, 
22  NB  96,  2S  NE  84. 

88.  Chicago,  etc..  Stone  Co.  v.  Nel- 
son, SB  Ind.  A.  S66,  69  NE  706  (hold- 
ing that  a  mother's  right  to  main- 
tain such  action  under  Bums  Rev.  St. 
ri901]  I  267,  can  be  put  In  Issue  only 
by  answer  In  bar,  and  not  by  plea 
In  abatement). 

39.  Equitable  Mfg.  Co.  v.  Martin, 
146  Ala.  687,  S»  S  769. 

40.  Houghland  v.  Dent,  62  Mo.  A. 
237 

41.  Hurst  V.  Bverett,  21  Fed.  218: 
Hlppach  V.  Makeever,  166  111.  126,  4b 
NE  790  raff  64  111.  A.  1261;  Moore  v. 
Spiegel,  143  Mass.  413,  9  NE  827  ; 
Morton  v.  Sweetser,  12  Allen  (Maes.) 
1S4 ;  Hawkins  v.  Hughes,  87  N.  C. 
116;  Harris  v.  Johnson,  66  N.  C.  478  ; 
Ehgle  V.  Nelson,  1  Penr.  A  W.  (Pa.) 
442  (holding  that  a  special  plea  that 
a  domestic  attachment,  grounded  upon 
the  same  cause  of  action,  had  Issued 
In  another  county,  end  is  yet  pend- 
ing. Is  a  plea  in  abatement,  and  can- 
not be  put  In  after  Issue  joined  upon 
a  plea  in  bar).    See  Infra  I  43. 

lal  Bat  in  a  penal  aotton  at  the 
•nit  of  a  common  informer,  it  is  held 
in  some  Jurisdictions  that  the  in-Iorlty 
of  a  pending  suit  for  the  same  penalty 
in  the  name  of  a  third  person  may 
be  pleaded  In  bar,  rather  than  In 
abatement,  because  the  party  who  first 
sues  is  entitled  to  the  penalty.  1 
Chltty  PI.  (16th  Am.  ed)  470'.  See 
infra  |  46. 

[b]  Aad  where  the  fonoM  action 
eonailtatea  a  oonolwlw  aiaotloa  of 
nmaOr  it  will  be  In  bar,  and  not  In 
abatonent.    See  Infra  j  14. 

48.   Kempton  v.  Sullivan  Bav.  Inat, 


may  be  pleaded  either  in  abatement  or  in  bar."  And 
objections  to  the  writ  which  merely  ^ow  that  it 
should  not  have  been  issued,  or  that  it  should  not 
have  been  issued  in  the  purticular  form  in  which 
it  was  issued,  but  which  do  not  question  plaintiffs 
rig^t  to  maintain  an  action  graerally,  are  matter  in 
abatement  only.^  Other  defects  or  objections  which 
are  generally  pleadable  in  abatement  and  not  in  bar 
are  the  misnomer  or  misdescription  of  a  party, 
whether  a  natural  person  or  a  corporation;**  that 
the  action  was  prematurely  brought;*'  nonperform- 
ance of  conditions  precedent  to  the  maintenance  of 
the  action;*^  variance  between  the  declaration  and 
the  writ;*"  defects  in  the  process  or  service  thereof;" 
and  agreement  to  discontinue  the  action." 

H  111  c.  Ezceptioiu  to  the  Btile;  Hatter  Plead- 
able Eitner  in  Abatement  or  ia  Bar.  Exceptions  to 
the  rule  stated  above  for  distinguishing  between 
matter  in  abatement  and  matter  in  bar  arise  in  some 
cases  m  which  matter  is  pleaded  in  abatement,  al- 
though a  finding  in  favor  of  the  plea  may  forever 
preclnde  plaintiff.  These  ezoeptions  are,  however, 
generally  limited  to  certain  old  forms  of  action, 
or  apply  to  pleas  which  are  not  stiietly  pleas  in 
abateanenf  Sometimes  matter  may  either  tend  to 
defeat  or  suspend  the  particular  action  or  go  to  the 


63  N.  H.  681.  See  Actions  [2S  Cyc 
4361. 

48.  Cabell  V.  Payne,  2  J.  J.  Marsh. 
(Ky.)  184;  Cowell  v.  Oxford,  6  N.  J. 
L.  432. 

[a]  Tallnr*  of  a  nonresident  plain- 
tiff to  fflTs  seonrlty  for  costs  must 
be  pleaded  In  abatement  In  order  that 
advantage  may  be  taken  of  It.  Cabell 
V.  Payne,  2  J.  J.  Marsh.  (Ky.)  134. 
And  see  Infra  |  185. 

[b]  VaUnre  of  a  legatee  to  give  a 
rernndinff  boad,  as  required  by  statute, 
before  suing  the  executor  for  his 
legacy,  is  matter  in  abatement,  not 
In  bar.  Cowell  v.  Oxford,  6  N.  J.  I- 
432. 

[c]  VannM  of  a  alalmant  afalaat  a 
AaoeOMit'B  aatata,  on  presentation  of 
the  claim  to  the  administrator  for 
allowance,  to  furnish  the  administrator 
with  a  copy  of  the  account  or  evi- 
dence of  debt  upon  which  the  claim 
Is  founded,  as  required  by  statute, 
before  presentation  of  the  claim  to 
the  probate  court.  Is  in  Us  nature 
matter  In  abatement,  and  the  ad- 
ministrator, it  he  appears  In  the  pro- 
bate court  and,  without  raising  the 
objection,  asks  for  and  obtains  a  con- 
tinuance, waives  the  objection,  and 
will  be  held  to  be  In  court  for  a 
trial  on  the  merits.  Borden  v.  Fowler, 
14  Ark.  471. 

Fdl  ITonresldeiioe  of  plaintiff  in 
action  for  dlTorce. — In  an  action  by 
a  wife  for  divorce,  plaintiff's  want  of 
residence  under  the  statute  has  been 
held  to  be  a  mere  personal  disability 
which  may  be  cured,  and  la  matter 
in  abatement  and  not  In  bar  of  the 
action.  Dutcher  v.  Dutcher,  S9  Wis. 
651.  ^ 

44.  See  infra  |  186. 

45.  Mantz  v,  Hendley,  2  Hen.  A  M. 
(12  Va.)   808.    See  also  infra  S  171. 

ra1  A  plea  to  an  attachment  that 
defendant  never  absconded,  this  being 
relied  on  as  ground  for  the  attach- 
ment. Is  a  plea  in  abatement  within 
the  definition  of  a  plea  in  abatement 
as  one  "which  shews  cause  to  the 
Court  why  the  defendant  should  not 
be  impleaded,  or.  If  impleaded,  not  in 
the  manner  and  form  he  now  Is." 
Mantz  v.  Hendley,  2  Hen.  &  M.  (12 
Va  )  308  313 

46.  Melvln  v.  Clark,  46  Ala,  286; 
Seely  v.  Boon,  1  N.  J.  L.  138 ; 
Northumberland  Counly  Bank  v.  Byer, 
60  Pa.  436  ;  Stafford  v.  Bolton,  1  B.  ft 
P.  40,  12«  Reprint  767.  See  Infra 
I  191. 

47.  Southey  v.  Dowllng,  TO  Ccmn. 
163,  3»  A  lis :  Pitts  Sons'  Mfg.  Co. 
V.  Commercial  Nat  Bank,  121  IlL  582, 


IS  NB  166 ;  Moore  v.  Sargent,  112 
Ind.  484,  14  NS  466;  Harrison  v. 
Hartford  P.  Ina.  Co.,  102  Iowa  112. 
71  NW  220,  47  LRA  709.  This  ques- 
tion will  be  fully  considered  in  an- 
other place,  and  It  will  be  seen  that 
some  cases  also  allow  this  objection 
to  be  taken  In  bar.    See  infra  |  16B. 

48.  Hendy  v.  Soule,  11  P.  .  Cas.  No. 
6,359.  Deady  400 ;  Voluntary  Relief 
Dept.  V.  Spencer,  17  Ind.  A.  123.  46 
NE  477;  Lombard  v.  McMillan,  96 
Wis,  627,  70  NW  673.  Sea  Infra  {  170. 

IHkUaM  to  praMttt  olalza  to  •»ntor 
or  admlnlatrator  before  sulns  thereon 
see  Infra  |  170. 

48.  Wilson  v.  Shannon,  «  Ark.  196; 
Stoddard  v.  Cochran,  6  N.  H.  160; 
New  Brunswick  Bank  v.  Arrowsmlth. 
9  N.  J.  L.  284 ;  Newlln  v.  Palmer,  11 
Serg.  *  R.  (Pa.)  98;  Young  v.  Qrey. 
12  3.  C.  L.  211.  See  infra  g  175. 
■  60.  Waterman  v.  Tuttle,  IS  111.  292. 
See  infra  f  171. 

SI.  Brown  County  v.  Van  Stralen. 
46  Wis.  676  Chqldlng  that  where,  after 
amendment  of  a  complaint,  an 
amended  answer  set  up  an  agreement 
between  the  parties  before  the  amend- 
ment to  discontinue  the  action  upon 
certain  terms  and  prayed  Judgment  of 
discontinuance  in  pursuance  of  such 
agreement,  this  was  In  abatement  and 
not  In  bar). 

S3.  1  Chitty  PI.  (16th  Am.  ed)  462*. 
And  see  Langdon  v.  Potter,  11  Hasa 
313;  Parks  v.  McClellan,  44  N.  J.  L. 
662. 

[a]  Statement  of  axcaptious— "The 
rule  that  whatever  destroys  the  plaln- 
tlfTs  action  and  disables  him  forever 
from  recovering,  must  be  pleaded  In 
bar.  Is  not  universal.  There  Is  a 
class  of  cases  In  which  matters  in 
denial  of  the  plaintiff's  action,  and  a 
complete  defence  to  It,  may  be  pleaded 
in  abatement.  Bac.  Abr.,  tit.  'Abate- 
ment,' N.  Thus,  in  real  actions  and 
In  dower  unde  nihil  habet,  non  tenure 
may  be  pleaded  in  abatement,  prayinc 
Judgment  of  the  writ  Booth  on  Real 
Act.  28,  168;  16  Vin.  Abr..  p.  692,  If  8; 
Otis  V,  Warren,  14  Mass.  2S9.  Be- 
fore 1  Wentm.  1,  c  49,  the  tenant 
might  plead,  in  abatement  of  the  writ, 
that  the  demandant  had  so  much  land 
for  her  dower.  In  the  same  town, 
assigned  and  accepted  before  suit 
brought  Booth  169.  And  since  the 
statute,  the  plea  Is  good  If  the  land 
she  received  was  of  the  defendant 
9  Vln.  Abr.  274.  tit.  'Dower.'  t.  2.  In 
Bngland  and  In  this  state  [New 
Jersey],  before  the  disability  of  allms 
was  removed,  the  defendant  might,  In 
an  actim  of  dower,  idead  that  the 
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merits  of  the  canse  of  action,  find  in  each  cases  it 
has  been  held  that  it  may  be  pleaded  either  in  abate- 
ment or  in  bar;"  but  the  oases  are  not  in  aoeord 
as  to  what  objections  may  be  so  raised. 

Particular  defects  or  objectioiis.  It  has  for  a 
long  time  been  held  that  alienage  of  plaintiff,  out- 
lawry for  felony,  and  attainder  might  be  pleaded 
in  abatement,  although  in  certain  actions  they  con- 
stitute a  permanent  disability  and  will  forever  pre- 
clude plamtiff  from  maintaining  the  action.*^  Other 
defmses  which  have  been  held  pleadable  either  in 
abatement  of  the  writ  or  in  bar  of  the  action  are 
ii(m  tenure  in  an  action  of  dower  unde  nihil  habet, 
writ  of  entry,  and  certain  other  real  actions,"  and 
property  in  defendant  or  in  a  stranger  in  an  action 
of  replevin.^  And  in  some  cases  it  has  been  held 
that  where  a  cause  of  action  is  admitted  to  exist 
in  point  of  fact,  but  is  not  capable  of  being  enforced 
because  of  some  temporary  disability  resting  upon 
plaintiff,  such  disability  may  be  set  np  either  by 
way  of  bar  or  merely  as  matter  in  abatement,"  It 
has  also  been  held  that  defendant  may  plead  either 
in  abatement  or  in  bar  that  the  action  is  miscon- 
ceived,'* and  that  the  n<wijoinder  of  a  person  who 
oogfat  to  have  been  made  a  plaintiff  may^  either  be 
pleaded  in  abatement  or  taken  advantage  of  under 
the  general  issue."  Whether  an  objection  to  the 
jurisdiction  of  the  court  is  matter  in  abatement  or 
in  bar  depoiids  upon  the  ground  of  the  objection." 
Infancy  may  be  pleaded  either  in  bar  or  in  abate- 
ment according  as  the  facts  show  that  there  is  no 
cause  of  action  at  all  or  merely  Uiat  the  party  is  a 
minor  and  therefore  cannot  maintain  or  d^end  fhe 


action;"  and  the  same  is  tme  of  coverture-'^  It 
has  been  held  that  the  fact  that  there  is  no  such 
person  in  rerum  n^tura  as  plaintiff,  or  that  there  is 
no  such  corporation  as  plaintiff,  may  be  pleaded 
either  in  abatement  or  in  bar;"  but  on  this  qneation 
there  is  a  conflict  of  authority." 

12]  d.  Inability  to  Give  Plaintiff  a  Bettar 
Writ  or  Declaration.  Although  it  is  a  general  rule 
that  a  plea  in  abatemrait  most  give  plaintiff  a  better 
writ  or  declaration,  that  is,  must  point  out  specific- 
ally the  precise  defects  in  such  a  way  tkat  plaintiff 
may  be  enabled  to  correct  them  by  a  new  writ  or 
declaration,"  the  rule  does  not  apply  where  the 
defect  is  such  that  plaintiff  cannot  have  a  better 
writ  or  declaration;"  and  therefore  whethw  particu- 
lar matter  can  be  so  pleaded  as  to  give  plaintiff  a 
better  writ  or  declaration  is  not  a  criterion  in  all 
cases  to  determine  whether  such  matter  is  to  be 
pleaded  in  abatement  or  in  bar.'^ 

[4  13]  3.  Ch-onnds  in  Equity.  In  equity  the 
grounds  for  pleas  in  abatement  are  practically  the 
same  as  at  law,  and  such  pleas  are  govemoJ  by 
substuitially  the  same  principles  "  although  the  rules 
are  "exercised  with  a  more  liberal  discretion"  in 
equity."  Thus,  as  we  have  seen,  the  distinction  be- 
t^reen  matter  in  abatement  and  matter  in  bar  is  rec- 
ognized  in  equity  as  well  as  at  law."  And  as  a 
rule  the  pendency  of  a  suit  in  a  foreign  state  or 
country  is  not  a  good  plea  in  abatem«it  in  equity 
any  more  than  it  would  be  at  law,  although  courts 
of  equity  have  to  some  extent  modified  the  rule  and 
exenAsed  some  discretion  in  applying  it'^  So,  in 
equity  as  well  as  at  law,  objections  which  tend  to 


Btiabaiid  was  an  alien,  eltber  to  the 
writ  In  abatement  or  to  the  action  In 
bar.  Com.  Dig.  tit  'AbatemMit,'  C  4 ; 
Coxe  v.  Oullch.  6  Halat.  S28 ;  8  Id. 
395.  In  replevin,  pteaa  of  property  and 
wpit  In  alleno  loco  are  pleadable  In 
abatement  or  In  bar.  Wilk.  on  Rep. 
*«:  1  Chit.  PI.  446  ;  Bac.  Abr..  tft. 
'Abatement,'  N.  Pleaa  of  this  char- 
acter, as  was  aald  by  Mr.  Serjeant 
williaina.  In  speaking  of  the  plea  of 
nan  tenure,  though  usually  called  pleas 
of  abatement,  and  concluding  with  a 
prayer  of  Judgment  of  the  writ  or 
court,  are  not  strictly  pleas  In  abate- 
ment. WilUam  V.  Owyn,  2  Saund.  44b. 
n.  4.  They  are  taken  out  of  the 
category  of  strict  pleas  In  abatement, 
tn  that  the  matter  pleaded,  going  to 
the  sutMtance  of  the  writ,  and  avoid- 
ing the  whole  action  of  the  plaintiff 
or  demandant,  the  plea  need  not  give 
a  better  writ,  although  It  be^  In  form, 
a  plea,  in  abatement.  Com.  Dig.,  tit. 
'Abatement,'  I  2.  Pleas  of  non  tenure 
to  dower  and  of  property  In  the  de- 
fendant In  replevm,  concluding  unde 
petit  Judicium  de  brevl,  are  classified 
in  the  older  hooka  among  pteas  In  bar. 
Brown's  Vade  Mecum  301-^07.  And  as 
early  as  37  Henry  VI.,  pi.  24,  It  was 
adjudged  that  If  the  plea  was  to  the 
action  and  the  conclusion  to  the  writ, 
the  plea  would  be  taken  for  a  good 
plea  In  bar.  t  Reeve  Hist.  C.  L.  «28. 
la  another  respect,  such  pleaa  are  dls- 
tlngolshed  from  the  usual  pleas  In 
abaiement — they  may  be  pleaded  on 
the  same  record  with  pl^as  In  bar.  If 
both  are  capable  of  the  same  mode  of 
trlaL  Non  tenure  was  frequently 
pleaded  In  abatement  as  to  part,  with 
pleas  In  bar  as  to  the  rest.  2  Saund. 
44b,  n.  4,  In  -  replevin  against  two 
defendants  for  a  taking  in  P,  one  may 
plead  that  the  taking  was  In  T.  with 
■n  avowry,  and  the  other  property  In 
a  third  xtwcuoD,  though  the  first  plea 
shall  cmclude  with  a  prayer  of  Judg- 
ment of  the  court,  and  the  other.  Judg- 
ment of  the  writ.  19  Vln.  Abr..  tft. 
Tteplevto.*  B,  n.  2."  Per  Depue,  J.,  In 
Pules  v.  UeCaellan,  44  N.  J.  L.  662, 


09.  Ark.— Fowler  v.  Scott,  11  Ark. 
676. 

HasB. — Bmthall  v.  Hildreth.  2  Gray 
2S8 :  Plymouth  ChrlsUan  Soc.  v.  Ma- 
comber,  8  Mete  235. 

Pa. — Ctesporus  v.  Jones,  7  Pa  120; 
Steer  v.  Steer.  14  8ei«.  A  R.  S79. 

S.  c.-^lmmler  v.  Hamilton.  14  S. 
C.  L.  426. 

Vt — Boston  Type,-  etc.,  Fdy.  v. 
Spooner,  6  Vt  88. 

Wis. — Hooker  v,  Oreen,  BO  Wis.  271, 
<  NW  81«. 

B4.  1  Chltty  PI,  (16th  Am.  eil)  462»  ; 
Langdon  v.  Potter,  11  Mass.  313 ; 
Parks  V.  McClellan,  44  K  J.  L.  662. 
See  Infra  1  186. 

65.  Parks  v.  McClellan,  44  N.  J.  L. 
662  Coxe  v.  Hlgbee,  11  N.  J.  L.  395  ; 
Coxe  V.  Oullck.  10  N.  J.  L.  828 :  Cas- 
porus  V,  Jones,  7  Pa,  120.  See  Dower 
ri4  Cyc  981];  Entry,  Writ  of  [IB 
Cyc  1078]. 

56.  1  Chltty  PI.  (16th  Am.  ed>  482«  ; 
Boston  Type,  etc.,  Pdy.  v,  Spooner, 
6  Vt.  98.    See  Replevin, 

87.  Fowler  v.  Soott.  11  Ark.  676  ; 
Bell  V.  Chapman.  10  Johns.  (N.  T.) 
183.  Compare  Langdon  v.  Potter,  11 
Mass.  S13.    And  see  Infra  I  186. 

ra]  Where  salt  Is  brought  on  an 
InJnnotlon  bond  while  an  appeal  la 
pmClnr,  defendants  may  plead  the 
pendency  of  such  appeal  either  In 
abatement  or  In  bar  of  the  action. 
Fowler  v.  Scott.  11  Ark.  676. 

08.  Hooker  v.  Oreen,  50  Wis.  271, 
«  NW  816.    See  Infra  i  168. 

tal  On  a  writ  of  antry  (1)  In 
which  the  demandant  declares  on  his 
own  seizin  and  a  disseizin  by  de- 
fendant, a  disseizin  by  defendant's 
ancestor  and  descent  cast  Is  ground 
of  abatement  only  and  must  be  so 
pleaded,  if  at  all.  Gordon  v.  Pelrce. 
11  Me.  213,  where  it  Is  said  :  "Whether 
the  disseizin,  of  which  the  demandant 
complains,  waa  committed  by  the 
tenant  or  hla  ancestor,  he  Is  equally 
entitled  to  recover.  The  tenant  has 
no  right  to  hold  the  land  against  him. 
If  then  the  disseizin  is  alleged  to  have 
been  done  by  the  one,  when  it  was 
done  by  the  other,  it  fumlahea  ground 


of  objection  to  the  form,  and  not  to 
the  Bubstance  of  the  action."  (2)  In 
an  earlier  case  the  same  rule  waa 
applied  where  a  writ  of  entry  counted 
on  a  disseizin  by  defendant  and  the 
latter  objected  that  the  disseisin  waa 
by  hta  grantor,  under  whose  deed  he 
entered.  Porter  v.  Cole,  4  Me.  20. 
And  see  16  Cyc  1077. 

69.  Boston  Type,  etc.,  Fdr.  v. 
Spooner,  6  Vt  91  See  Infra  |  197 
et  seq. 

60.   See  Infra  I  18  et  seq. 

ei.  Winer  v.  Mast,  146  Ind.  177,  46 
NE  66 ;  Mayhew  v.  Ford,  61  N.  J.  L. 
632,  89  A  914.    See  infra  11,186,  189. 

63.  Steer  v.  Steer.  14  Serg.  ft  R. 
(Pa.)  379.    See  Infra  |i  186,  188. 

63.  Boston  Type,  etc.,  Fdy.  T. 
Spooner,  5  Vt.  98. 

64.  See  Infra  g  184. 

68,  See  Pleading  [31  Cyc  180  text 
and  note  31]. 

66.  See  Pleading  [81  <^c.  180  text 
and   note  82]. 

67.  Langdon  v.  Potter,  11  Maes. 
816 :  Boston  Type,  etc.,  Fdy.  v.  Spooner, 
6  Vt.  93. 

[a]  XUnatratlon^Thua  It  hab  been 
held  that  defendant  may  plead  that 
there  Is  no  such  person  In  rerum 
natura  as  plaintiff  or  no  such  corpora- 
tion as  plaintiff  (see  supra  I  11) 
either  In  abatement  or  In  bar,  although 
the  defect  Is  such  that  he  cannot  give 
plaintiff  a  better  writ  or  declaration. 
Boston  Type,  eta,  Fdy.  v.  Spooner,  E 
Vt  93. 

68.  Mutual  L.  Ins.  Co.  v.  Harris,  96 
U.  S.  688.  24  L.  ed.  787  ;  Foster  v. 
Vassall,  3  Atk.  687.  26  Reprint  1138. 

69.  Per  Hardwlcke,  Lord  Chancel- 
lor, in  Foster  v.  Vassall,  S  Atk.  687, 
589.  26  Reprint  1188. 

70.  See  supra  i  9. 

71.  Mutual  L.  Ins.  Co.  v.  Harris, 
96  U.  S.  688,  24  L.  ed.  737;  Lynch  v. 
Hartford  F.  Ins.  C!o..  17  Fed.  627; 
Scott  V.  Rand,  118  Mass.  216:  Way 
v.  Bragaw,  16  N.  J.  Bq.  218,  84 
AmD  147 ;  Pmivlan  Oiuuio  Co.  v. 
Bockwoldt.  28  Ch.  D.  226;  McHenry 
v.  Lewis.  21  Ch.  D.  202:  Dillon  v. 
Alvares,  4  Ves.  Jr.  867.  81  Reprint  182. 
See  Infra  i  110  et  seq. 
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abate  tiie  suit  are  generally  waived  nnlees  raised  by 
plea  in  abatement  or  demnrrer." 

r|  14]  4.  Creation  and  Oenation  of  Oronnds — 
ft.  <3reatio]L  The  creation  by  defendant,  after  the 
suit  has  been  properly  instituted  against  him  in 
the  commencement,  of  &  state  of  facts  against  the 
ability  of  plaintiff  to  sue  is  not  a  gronnd  of  abate- 
ment." 

[$  15]  b.  Cessation.  A  cause  for  abatement  may 
exist  at  an .  early  stage  of  an  action,  and  cease  to 
exist  at  a  later  stage.  As  a  rule  when  the  caase  no 
longer  exists,  the  action  cannot  be  abated  on  the 
ground  that  it  once  existed/*  Matter  in  abatement 
of  plaintiff's  action  must  exist  at  the  time  of  filing 
the  plea.'' 

16]    £.  Pleas  in  Suspension.   There  are  cer- 
tain pleas  which,  altiioui^  for  most  purposes  par- 

n.  OBJECTIONS 
[M71    A.  Nature  of  Flaas  to  tiie  Jnilsdiction. 

At  common  law  pleas  by  wbidi  objection  is  taken 
to  the  jurisdiction  of  the  court  are  not  strictly  pleas 
in  abatement,  but  kre  in  a  class  by  themselves  and 
are  designated  as  pleas  to  the  jurisdiction.  They 
differ  at  common  law  from  pleas  in  abatement  in 
several  respects,  as,  for  example,  in  that  they  must 
be  pleaded  in  person  and  not  by  attorney,  and  in 
that  they  must  conclude,  not  with  a  prayer  for  judg- 
ment of  the  writ  or  declaration,  or  of  the  writ  and 


taking  of  all  of  the  diaraeteristios  of  pleas  in  abate- 
ment, have  been  distinguished  in  some  instances  and 
denominated  pleas  in  suspension  by  reason  of  the 
fact  that  their  effect  is  temporary  only,  as  Hiey 
merely  show  some  ground  -  for  not  proceeding  at  tbe 
present  time,  and  pray  that  the  pleading  be  stayed 
until  that  ground  is  removed.  But  the  number  of 
these  pleas  was  small,  and  th^  are  of  very  infre- 
quent occurrence  in  practice."  Of  this  character 
were  the  pleas  that  plaintiff  had  been  excommuni- 
cated,'^ that  he  had  been  outlawed,"  the  plea  oi 
alien  enemy,"  and  the  parol  demurrer  of  an  infant*" 
So  a  plea  that  defendant,  who  is  sued  on  a  promis- 
sory note,  has  been  garnished  by  creditors  of  plain- 
tiff's assignor  on  tbe  identical  note  in  suit  has  been 
held  a  plea  in  suspension  only."^ 

TO  JUBISDICTION*" 

declaration,  and  that  the  same  be  quashed,  but 
whether  tiie  court  will  or  ou^t  to  take  further 
cognizance  of  the  action  or  snit.^  They  are,  how- 
ever, dilatory  pleaSf  as  distinguidied  from  pleas  to 
the  merits,  in  that  their  effect  is  to  defeat  the 
pres0it  suit  said  not  to  deny  or  bar  the  cause  of 
action,  and  therefore  th^  are  in  modem  practice 
treated  for  most  purposes  like  other  dilatory  pleas 
as  pleas  in  abatement,  and  are  subject  to  most  of 
tbe  rules  governing  such  pleas.^    In  some  cases  a 


73.  U.  a— LMngaton  v.  Story,  11 
Pet.  361,  393,  »  L.  ed.  746  ;  Pierce  v. 
Feagans,  89  Fed.  687 ;  Dodge  v. 
Perkins,  7  F.  Cas.  No.  S.9B4,  4  Maoon 
486. 

Ind. — Buscher  v.  Knapp,  lOT  Ind, 
340,  8  NB  288. 

Mich. — Snook  v.  Pearsall,  96  Mich, 
684.  66  NW  459. 

Miss. — Qrtffln  v.  Lovell.  42  Miss.  402. 

Tenn. — Plgue  v.  Young,  85  Tenn. 
263,  1  SW  889. 

Vt.— Hoyt  V.  Hoyt,  68  Vt.  638.  3 
A  316;  Batten  v.  Malot,  6S  Vt.  271. 
6  A  479. 

See  Infra  ||  670,  674  et  seq. 

73.  Tippecanoe  County  v.  IJafay- 
ette,  etc.,  R.  Co.,  50  Ind.  119.  See 
infra  |  192. 

74,  Per  Metcalf,  J.,  in  Gerrlsh  v. 
Gary,  1  Allen  (Mass.)  213,  214. 

[a]  Til*  Insolvuioy  of  th«  dMnana- 
ant  In  a  raal  action,  and  tlio  aa- 
■Irnmant  of  Ills  oatato  nsdor  tha 
ISMlvmt  laws,  after  the  commencement 
of  the  action,  can  only  be  pleaded  In 
abatement,  at  the  flrst  term  after  the 
aaslgnment ;  and  an  Insolvent  debtor, 
who  has  commenced  a  real  action  be- 
fore his  Insolvency,  and  afterward  pur- 
chased the  land  fropi  his  assignee,  and 
taken  a  deed  thereof,  may  prosecute 
the  same  to  flnal  Judgment  In  his  own 
name.  If  no  plea  In  abatement  has 
been  nled.  Oarrlsh  v,  Gary,  I  Allen 
(Ma8S.i  tit. 

7B.  Per  Harrison,  J.,  In  California 
Bav.  eta.  Soc..  Ill  CaL  183,  187,  43 
P  6SE. 

ra]  A  plea  of  a  vtaMaf  anit  Is  in- 
effective unlefia  the  former  suit  Is 
pending  at  the  time  the  plea  is  filed. 
Pew  V.  Yoare,  12  Mich.  16.  And  see 
Ifoora  T.  Hopkins,  i3  Cal.  270.  23  P 
818.  17  AmSR  248  (holding  that  the 
effect  of  Buch  a  plea  was  obviated 
by  the  dismissal  of  the  former  suit 
at  any  time  after  filing  of  the  plea 
and  before  trial } .  See  also  infra 
i  7«  et  -seq,  131. 

[hi  A  plea  of  nonjoindar  of  a  party 
Is  unavailing  unless  at  the  time  it  Is 
made  such  party  can  be  joined  as 
plaintiff.  Cabell  v.  Vaughn,  1  Saund. 
291a,  86  Reprint  389.  See  infra  t  197 
et  seq. 

[c]  Tallara  of  corporation  plaintiff 
to  flla    copy    of    Its  artiolci. — The 

provision  In  Civ.  Code  i  299,  that  a 
corporation  "shall  not  maintain"  any 
action  until  it  complies  with  the  terms 


of  such  section  by  filing  a  copy  of 
Its  articles  of  incorporation,  etc.,  does 
not  prevent  it  from  commencing  an 
action,  but  suspends  its  right  to  main- 
tain it  if  proper  objection  Is  made ; 
and  where  It  complies  with  trfe  statute 
after  the  commencement  of  an  action, 
but  before  the  filing  of  a  plea  in  abate- 
ment, the  latter  should  oe  overruled. 
California  Sav.,  etc,  Soc.  v.  Harris, 
111  Cal.  133,  43  P  626. 

Ohaiiff*  of  rcstaono*  aa  affaotliv 
jnrlsdlotlon  see  infra  I  SO. 

Disability  of  plaintiff  see  infra 
I  186. 

76.  See  Tippecanoe  County  v.  tA- 
fayctte,  -etc.,  R.  Co.,  50  Ind.  119; 
Columbia  Nat.  Bank  v.  Bletz,  8  LancBar 
(Pa.)  63;  Stephen  PI.  (8th  Am.  ed) 
•47. 

77.  Bonneau  v.  Dickinson.  IS  Ala. 

475.  . 

78.  Levlne  v.  Taylor,  12  Mass.  8. 

79.  Levlne  v.  Taylor,  12  Mass,  8 : 
Bell  V.  Chapman,  10  Johns.  (N.  T.) 
183;  Hamersley  v.  L.ambsrt,  2  Johns. 
Ch.   (N.  Y.)  608. 

80.  Bonneau  v.  Dickinson,  12  Ala. 
476. 

81.  Evitt  V.  Lowery  Banking  Co.. 
9S  Ala.  381,  11  S  442. 

8a.  ireoaealty  and  mode  of  rala- 
luff  obJaotlOBS  see  Infra  I  2S  et  seq. 

B*«iilslt««  and  auttelaney  of  piaaa 
to  tbo  InrlMliatloa  see  Pleading  [31 
Cyc  1371. 

Waivev  of  objaetbms  see  infra  |  34 
jet  seq. 

83.  1  Chlttr  PI.  (Kth  Am.  ed) 
467.*  And  see  Leonard  v.  Grant,  6 
Fed.  11,  6  Sawy.  603  ;  Adams  v.  White. 
1  P.  Cas.  No.  68.  2  Pittsb.  21 ;  Putnam 
Lumber  Co.  v.  Ellis-Young  Co.,  60  Fla, 
251,  39  S  193 :  Pooler  v.  Southwlck, 
126  111.  A.  264  ;  Moseley  v.  Hunter, 
26  N.  C.  643  :  Shelby  v.  Johnson,  7 
Humphr.  (Tenn.)  603 ;  Leonard  v. 
McArthur.  52  VL  438  ;  Hortons  v. 
Townes,  6  Leigh  (33  Va.)  47;  Brown 
V.  York  County.  8  Ont.  Pr.  139.  See 
also  Pleading   [31  Cyc  169,  626]. 

[a]  A  marltorlou  plea.^ — "A  plea 
to  the  Jurisdiction  of  the  court  Is  a 
meritorious  plea  and  is  not.  strictly 
speaking,  a  plea  In  abatement,  al- 
though It  Is  in  the  nature  of  such  a 
riea."  Kamp  v.  Bartlett,  164  111.  A. 
338.  344.  And  see  SaflToFd  v.  San- 
gamo  Ins.  Co.,  88  111.  896.  See  also 
Pleading  r31  Cyc  1661. 

84.  Ala. — Eigle  Iron  Co.  v.  Baugh, 


147  Ala.  618,  41  3  663;  Fields  v. 
Walker,  23  Ala.  166,  163  (where  It  was 
said,  speaking  of  a  plea  to  the  Jurisdic- 
tion :  "This  plea  was  evidently  in- 
tended as  a  plea  to  the  Jurisdiction  of 
the  court,  and  must,  therefore,  he  re- 
garded a  plea  in  abatement,  since  all 
pleas  to  the  Jurisdiction  are  pleas  In 
abatement" ) . 

III.— Scott  v.  Waller.  66  lU.  181. 

Mich. — National  Fraternity  v.  Wayne 
Clr.  Judge.  127  Mich.  186.  86  NW  640; 
Heyman  v.  Covell,  36  Mich,  167. 

Mo. — Klncaid  v.  Storz,  62  Mo.  A.  E64. 

Nebr. — Guthraan  v.  Guthman,  18 
Nebr.    98,    24    NW  485. 

Pa. — Smith  v.  People's  Mut.  Live 
Stock  Ina  Co.,  173  Pa.  16,  33  A  567. 

Vt— Leonard  v.  McArthur,  62  Vt 
436. 

'  [a]  FUa  to  Jnrladlotlon  liuiladad  la 
"plsa  In  abatement."— Thus  In  a  late 
Michigan  case  it  was  held  that  all 
dilatory  pleas.  Including  pleaa  to  the 
Jurisdiction,  were  within  a  rule  of 
court  reading,  "whenever  the  de- 
fendant interposes  a  plea  In  abate- 
ment, he  may  also,  at  the  same  time, 
plead  the  general  Issue,"  etc.  The 
court  said  In  this  case:  "Chltty  and 
other  writers  upon  Pleading,  aa  the 
circuit  judge  said,  recognize  a  dis- 
tinction between  pleas  to  the  Jurisdic- 
tion and  pleas  in  abatement.  We 
think,  however,  under  the  practice  and 
decisions  in  the  courts  of  this  state, 
a  plea  to  the  Jurisdiction  Is  included 
within  the  term  'plea  In  abatement,' 
used  in  the  rule.  The  result  of  a  plea 
to  the  Jurisdiction,  If  sustained.  Is 
to  abate  the  suit  It  Is  a  dilatory 
plea.  The  purpose  of  the  rule  was  to 
provide  for  a  speedy  determination 
of  these  pleas,  and  an  immediate  trial 
of  the  cause  if  the  plea  Is  bad.  See 
1  Green,  New  Prac,  p.  204,  !  8. 
.  .  .  Judge  Green,  at  page  205, 
says :  'Pleas  are  either  In  abatement 
or  In  bar  of  the  action,  and  should 
always  be  interposed  In  this  order. 
By  'pleas  In  abatement,'  as  the  tern>8 
ara  here  used,  all  dilatory  pleas  are 
understood  to  be  included;  and  this 
classification,  though  not  technically 
accurate,  will  be  found  practically  un- 
objectionable, Mr,  Chltty's  division  of 
pleas  is  Into  (1)  pleas  to  the  Jurisdic- 
tion. (2)  pleaa  In  abatement,  and  (3) 

Eleas  in  oar.  The  most  general  division, 
owever,  la  Into  pleas  dilatory  and 
peremptory;  the  former  class  Includ- 
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distinction  is  made  between  technical  dilatory  pleas 
li>  the  juri&diction  which  admit  a  general  jurisdic- 
tion of  the  courts  but  state  a  special  exemption  of 
defendant  or  a  special  privilege  of  place,  and  plea^ 
wbich  deny  the  existence  of  a  cause  of  action  within 
the  local  limits  of  the  jurisdiction.^  In  other  pases 
a  plea  to  the  jurisdiction  has  been  elassed  as  a 
special  plea  in  ^bar.^ 

18j  B.  0roimd8  of  Objection  to  the  Jnrlsdic- 
tion  in  Abatement?^ — 1.  In  OeneraL  Where  there 
are  facts  not  appearing  of  record  which  defeat  the 
jurisdiction  of  the  court  in  the  particular  case,  such 
facts  may  and  should  be  set  up  in  abatement;  gen- 
erally by  plea  or  answer  to  the  jarisdiction  or  in 
abatement.  If  the  want  of  jurisdiction  appears  on 
the  face  of  the  record  the  objection  may  be  taken  by 
demurrer  or  motion.^  Bnt  the  pleas  to  the  juris- 
diction of  the  coiirt  which  can  be  taken  as,  and 
vhich  are  considered  to  be,  pleas  in  abatement,  are 
those  "whieh,  while  admitting  jurisdiction  in  some 
court,  deny  it  to  the  particular  court  in  whieh  the 
suit  is  brought  for  some  reason  alleged;  for  if  no 


tag  every  desbrlptlon  except  pleas  in 
bar,  vblch  are  of  the  peremptory 
kind.' "  NaUonal  Fraternity  v.  Wayne 
Cir.  Judg^  IIT  SOeh.  1S7,  16  NW 
540. 

85.  Ixtndoti'  V.  Cox,  L.  B.  2  H.  L. 
339 :  Corapanhia  de  Mocamblque  v. 
British  South  Africa  Co.,  [18921  2 
Q   BL  S6S. 

86.  See  Smith  v.  Mcaeod,  22  F. 
Pas.  No.  18.0TS,  1  Craoch  C.  C.  43; 
Chumley  v.  Broom,  Cartfa.  402.  90  Re- 
print $tt. 

ST.  M«o— aity  miA  mod*  of  xalalaff 
obtaetlou  to  JvxIadSotlim  see  Infra 
I  3(  et  seq. 

'Waiver  of  obJeeUona  see  Infra  I  34 
et  seq, 

88.  TJ.  8. — Dlnsmore  v.  Central  R. 
ro.,  19  Fed.  163 ;  Gniner  v.  Grand 
Raplda.  16  Fed.  708  ;  Walker  v.  Flint, 
7  Fed.  435,  2  McCrary  341;  Parsons 
V.  Denis.  7  Fted.  317,  2  McCrary  869. 
Sf^  Derk  P.  Tonkerman  Co.  v.  Charles 
H.  Puller's  Adv.  ARency.  ISB  Fed.  618; 
Praper  v.  Sprln^port.  16  Fed.  328.  21 
BlatChf.  240. 

Ala.— Campbell  v.  Crawford,  63  Ala. 
JS2. 

Fla. — Putnam  Lumber  Co.  v.  'EHlls- 
TounfT  Co..  50  Fla.  261.  39  S  193. 

Til. — Holloway  v.  Freeman,  22  III. 
197. 

Ind. — ^Rauber  v.  Whitney,  125  Ind. 
SI6.  26  KB  1S6 ;  Wilcox  v.  Moudy,  82 
Ind.  219. 

Iowa. — Mennch  Brettenbach,  41 
Iowa  62T. 

Ho. — Klncaid  v.  Stan,  62  Mo.  A. 
Gt4. 

Nebr. — ^Kyd  Cortland  Bzch.  Bank. 
6e  Nebr.  B5T,  76  NW  10K8 ;  Herbert  v. 
Wortendyke.  49  Nebr.  182.  68  NW  350. 

N.  T. — Johnson  v.  Adams  Tobacco 
Co..  14  Hun  S9;  Koenler  t.  Nott,  2 
Hilt.  328. 

N.  C— Newman  v.  Tabor,  27  N.  C. 
331.  See  also  Oreen  v.  Mangrum,  7 
N.  C-  39  (where  It  Is  held  that  the 
general  Issue  cannot  be  availed  of  to 
raise  the  question  of  the  Jurisdiction 
of  superior  courts,  except  where  the 
action  Is  In  Its  nature  local,  aa  relat- 
ing to  the  possession  of  land,  or 
where  the  court  has  no  Jurisdiction  at 
common  law,  or  where  no  court  In  the 
aiate  has  Jurisdiction,  or  where  It  has 
been  taken  away  by  atatata). 

Oh. — Kehnaat  v.  Daum,  6  OhSACP 
401,  4  CaiNP  366. 

Tex. — International,  etc.,  R.  Co.  v. 
Nicholson,   61   Tex.  650. 

Va. — JMies  V.  BradBbaw,  16  OratL 
(S7  Va.)  3BS. 

^^Wls. — ^DotCher      Dutoher,  39  >Wl0. 

Set  also  Infra  |  27  et  sra, 

88.   iBod*  of  xalalac  ofejanfana  aee 

tnfra  ||   29,  30.  81. 
90.   u.  S. — Stewart    v.  Potonao 


Ferry  Co.,  12  Fed.  296,  6  Hughes  372  ; 
Maisonnalre  v.  Keating,  16  F.  Gas.  No. 
8.978,  2  Gall.  344. 

Mass. — Lawrence  v.  Smith.  6  Mass. 
368 ;  Rea  v.  Hayden.  8  Maaa.  24. 

N.  Y.~Otla  T.  Wakenwn,  1  HIU  604. 
,Okl.— Myers  v.  Berry,  i  OkL  618, 
41  P  680. 

Pa. — Smith  V.  People's  Mut  Live 
Stock  Ins.  Co.,  178  Pa.  16,  38  A  667. 

Eng. — Arcot  v.  Eaat  India  Co-  8 
Bro.  Ch.  292,  29  Reprint  644,  4  Bro. 
Ch.  ISO,  29  Reprint  ^41,  2  Ves.  Jr.  66, 
30  Reprint  621  {where  It  Is  said  that 
a  plea  that  the  matters  complained  of 
were  acts  of  state  not  cognizable  In 
any  court  was  not  a  plea  to  the  Juris- 
diction at  all,  but  a  plea  In  bar)  ; 
Mostyn  v.  Fabrlgas,  Cowp.  161.  98  Re- 
print 1021 ;  Rex  v.  Johnson,  6  B^t 
688,  102  Reprint  1412.  See  also  Com- 
panhia  de  Mocamblque  v.  British  South 
Africa  Co.,  [1892]  2  Q.  B.  368. 

ra]  Plea  in  slmtomast  anlwtantlallr 
a  jflfMi  1b  bar^— An  answer  setting  up 
matter  showing  that  the  court  has  no 
Jurisdiction  of  the  subject  'matter  of 
the  action,  althoufrh  It  be  In  form  a 
plea  In  abatement.  Is  not  within  the 
rule  established  by  the  statute  of 
Usweachuaetts  that  an  apt>eal  cannot 
be  taken  from  a  judgment  on  a  plea 
In  abatement,  because  It  Is  In  sub- 
stance a  plea  In  bar.  Allln  v.  Con- 
necticut River  Lumber  Co.,  160  Mass. 
660.  28  NE  681,  6  LRA  416. 

[b]  Action  for  dlTOVoe. — It  has  been 
held  that  where,  under  the  statute. 
Jurisdiction  of  actions  for  divorce  de- 
pends upon  plaintiff's  re.sldence  In  the 
state  for  a  certain  time  Immediately 
preceding  the  suit,  plalntifTs  want  of 
residence  Is  a  personal  disability  which 
may  be  cured,  and  Is  matter  In  abate- 
ment and  /not  in  bar  of  the  action. 
Dutcher  v.,Dutch6r,  39  Wla  661.  This, 
however,  i&  doubtful.  See  Divorce  [14 
Cyc  684  et  seq  5911. 

»1.  Todd  V.  Landry.  6  Mart.  (La.) 
469.  12  AmD  479.  See  Courts  [11  Cyc 
690]. 

93.  Ala.— Mitchell  v.  Allen,  2  Stew, 
ft  P.  847. 

Colo. — Western  Union  Trt.  Co.  v. 
Claymore,  2  Colo.  82. 

Ind. — Rauber  v.  Whitney.  126  Tnd. 
216,  26  NE  186  [foil  Behn  v.  Whitney. 
125  Ind.  699,  26  NE  187]  (holding 
that  where,  in  an  action  to  recover 
personal  property,  the  complaint  failed 
to  aver  that  tne  property  was  un- 
lawfully detained  In  the  county  In 
which  suit  was  brouarht,  and  defend- 
ants pleaded  In  abatement  that  they 
WM*  nonresidents,  that  they  had  never 
been  in  said  county,  and  that  they 
had  not  been  served  with  process 
therein,  the  plea  was  not  denmrrable). 

Mo. — Braokett  v.  Bratikett.  61  Mo. 
221;  Curfoian  v.  Maryland  Fidelity, 
eta,  Co,.  167  Mo.  A.  607,  ICS  BW  12«. 


court  has  jurisdiction,  the  objeoti<m  goes  in  bar  and 

not  in  abatement.^ 

Bepflal  of  statnte.  If  the  only  statute  whieh  gives 
jurisdiction  to  the  court  is  repealed  without  a  saving 
clause  before  judgment,  and  the  want  of  jurisdic- 
tion is  lileaded,,  the  suit  must  be  dismissed." 

[$  19]  2.  Jurisdiction  of  the  Person  in  G^BneraL 
It  is  ordinarily  ground  for  abatement  that  the 
court  has  no  jurisdiction  of  the  person  of  defend- 
aut,°^  as  because  the  summons  or  other  writ  upon 
which  the  juriBdiction  depends  is  void,  or  because 
there  has  been  no  service  at  all  or  a  fatally  defeo* 
tive  service  thereof.^ 

[$  20]  3.  Venne  or  Place  of  Action.  Where,  by 
statute,  an  action  is  required  to  be  brought  in  a 
particular  county  or  district,  according  to  the  resi- 
dence of  the  parties,  the  situation  of  the  subject 
matter,  the  place  where  the  cause  of  action  arose, 
or  other  circumstances,  and  it  is  brougfat  in  the 
wrong  county  or  district,  this,  in  most  jurisdictions, 
is  ground  of  abatement  for  want  of  jurisdiction.." 

Place  of  action  fixed  by  contract.  And  where  a 

Nebr. — Kyd  v.  Cortland  E^xofa.  Bank, 

66  Nebr.  567.  76  NW  106S. 

N.  H. — Oeck  v.  Shepherd,  1  N.  M. 
346. 

N.  Y. — Nones  v.  Hope  Mut.  L.  Ins. 
Co,  6  HowPr  96. 

Tenn. — Carlisle  v.  Oowan,  86  Tenn. 
166,  2  SW  26;  Shelby  v.  Johnson,  7 
Humphr.  608. 

W.  Va.— Price  v.  Plnnell,  4  W.  Va. 
296. 

■xsmptioB  from  Mrvioe  of  pzoeaaa 

or  aottoa  see  Infra  I  174. 
VravdnleBt  use  or  abase  of  pnKwaa 

see  Intra  |  22. 

ObJeoUtms  to  vmna  see  infra  |  20. 
03.   Colo. — Western  Union  TeL  Co. 
V.  Claymore,  8  Colo.  32. 

Conn. — Colbum  v.  Titles,  18  Conn. 
624. 

Fla. — Putnam  Lumber  Co.  v.  EIUs- 
Young  Co..  50  Fla.  251.  89  8  198. 

111. — Greer  v.  Young,  120  HL  184. 
11  NE  167;  Hamilton  v.  Deww.  28 
III.  490;  Oregg  v.  Sumner,  21  m.  A. 
110. 

Ind.— Clarke  v.  Hlte,  5  Blackf.  167. 
Mass. — Young  v.    Providence,  etc.. 
Steamship  Ca.  150  Mass.  660,  23  NE] 
679. 

Mich. — Maxwell  v.  Speed.  60  Mich. 
36,  26  NW  824.  , 

Nebr. — Hurlburt  v.  Palmer,  39  Nebr. 
168.  67  NW  1019. 

Tenn. — Carlisle  v.  Cowan,  86  Tenn. 
166,   2  SW  26. 

fa]  SoSlolenoT  of  return  to  author- 
ise abatement. — An  action  before  a 
Justice  of  the  peace  does  not  abate 
because  a  return  Is  made  that  defend- 
ant cannot  be  found,  when  at  the  sama 
time  It  Is  made  to  appear  that  he  Is 
concealing  himself  (o  avoid  process. 
Seaver  v.  Fitzgerald,  23  C^I.  86. 

Objections  relating  to  prooess  ao 
rronnd  of 'abatement  see  Infra  1  171. 

94.  Ala. — Montgomery  Iron  works 
v.  Ehifaula  Oil,  etc.,  Co.,  110  Ala.  896, 
20  8  300  ;  Harwell  v.  Lehman,  etc.,  Co., 
72  Ala.  344:  Deforest  v.  Blklns,  2  Ala. 
60 ;  Powers/  v.  Bryant,  7  Port.  9 ; 
Mitchell  V.  Allen.  2  Stew.  &  P.  247. 
Ark. — Hughes  v.  Martin,  !  Ark.  466, 
Fla. — B.  O.  Painter  Fertiliser  Co.  v. 
DuPont  54  Fla.  288,  46  S  607. 

HI. — Mason,  etc.,  Drain.  Comrs.  v. 
Oriflin,  184  Hi.  m,  86  NK  996; 
Hnmphrey  v.  Phnilps.  67  HI.  183 ;  Tif- 
fany V.  Spalding.  22  HI.  498;  Hamil- 
ton v.  Dewey.  22  III.  490. 

Ind.— Moore  v.  Mwrla,  142  Ind.  864, 
41  NB  796. 

Ma — BMdeford  Sav.  Bank  v.  Mosher. 
79  Me.  242.  9  A  614 ;  Demuth  v.  Cutler, 
50  Me.  29^;  Webb  v.  Ooddard,  46  Me. 
606 :  Scudder  v.  Davis,  88  Me.  676. 

Mass. — Silver  v.  Qraves,  210  Mass. 
26.  96  NE  948  ;  Lincoln  County  v. 
Prince.  2  Mass.  644. 

Mo. — Bradiett  v.  Brackett.  81  Mo. 
221 ;  Peery  ▼.  Harper,  42  Mo.  121 ;  Dlf- 
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eontractj  sach  as  a  poliey  of  insuranee,  for  «s:ample, 
provides  that  any  action  thereon  abajl  be  brought 
in  a  particular  county,  the  fact  that  an  action  on 
the  contract  is  brought  elsewhere  >ia  matter  m  abate- 
ment and  not  in  bar." 

Change  of  residence.  Where  jurisdiction  depends 
upon  defendant's  residraee,  it  is  determined  by  his 
residence  at  the  time  the  suit  was  commenced  and 
the  writ  issued,  and  a  subsequent  change  of  resi- 
dence will  not  be  ground  of  abatement." 

Divisioii  of  county.  Where  a  suit  is  begun  in  the 
proper  county,  subsequent  division  of  the  county  is 
not  ground  of  abatement." 

[$  21}  4.  Jurisdictional  Amount.'^  Where  the  ob- 
jection is  that  the  amount  involved  is  less  than  the 
sum  necessaty  to  confer  jurisdiction,  this,  it  has 
been  held,  is  a  good  ground  for  abatement.™ 

[$  22]  6.  Konresidencs  or  Alienage  of  Faxties. 
The  fact  that  defendant,  or  even  that  both  parties, 
are  residents  of  another  state  will  not  constitute  a 
good  plea  in  abatement,  in  the  absence  of  evidence 
of  abuse  of  process,  or  that  the  jurisdiction  of  the 


court  was  sought  for  a  fntudulent  purpose.*  And 
the  alienage  of  both  ^tarUes  to  a  suit  upon  a  con- 
tract made  in  a  foreign  country  is  not  ground  of 
abatement.* 

[$  23]  6.  Fiaud  and  ObUnsion.  If  it  is  attempted 
to  obtain  jurisdiction  of  an  action  or  of  defendant 
by  fraud  or  collusion,  the  facts  may  be  set  up  by 
way  of  objection  to  tiie  jurisdiction  or  in  abate- 
ment,' for  courts  will  no6  permit  jnrisdietion  to  be 
obtained  by  fraud.* 

OollOfliTe  suit.   The  objection  to  a  bill  that  it  was 
not  exhibited  in  good  faith,  but  eo)lusively  and  in 
the  interest  of  others,  goes  to  the  jur^diction  of 
-the  court,  and  should  be  raised       plea  in  abate- 
ment.* 

Jnrisdictiottal  amount.  Where  the  objection  that 
the  amount  invjslved  in  an  action  is  less  than  the 
sum  necessary  to  confer  jurisdiction  is.  groxmd  for 
abatement,"  Uie  fact  that  items  were  fraudulently 
inserted  in  tiie  complaint  or  petition  for  the  purpose 
of  ecmferring  jurisdiction  may  be  set  np  aa  ground 


fenderffer  t.  Rowden,  S3  Mo.  A.  268 ; 
Klncaid  v.  Storz,  62  Mo.  A.  664. 

Nebr, — Kyd  v.  Cortland  E:xch.  Bank, 
Be  Nebr.  667,  76  NW  1068  ;  Hurlburt 
V.  Palmer,  39  Nebr.  168,  67  NW  1019. 

N.  H. — Bishop  T.  Silver  Lake  Mln. 
Co.,  62  N.  H.  46B ;  ParsoUi  v.  Brown, 
60  N.  H.  484. 

N.  M.— Oeck  V.  Shepherd,  1  N.  M. 
846 

N.  C— Moseley  v.  Hunter,  25  N.  C. 
B4S. 

Tenn. — Carlisle  v.  Cowan.  86  Tenn. 
166,  2  SW  26;- Achy  v.  Holland.  8  Lea 
&10 ;  Shelby  v.  Johnson,  7  Humphr. 
603:  Cain  v.  BuUer,  4  Hayw.  63. 

Tex. — Pryor  v.  Jolly,  91  Tex.  86, 
40  SW  9B9 ;  Cavln  v.  Hill,  83  Tex,  78, 
18  SW  823  ;  MastersOTi  v.  Cundlff,  68 
Tex.  472;  Wilson  v.  Adams,  16  Tex. 
823 ;  Chevaltler  v.  Williams,  S  Tex. 
289  ;  Morrison  v.  Jalonlek,  1  Tex.  A. 
Civ.  Cas.  I  778. 

Vt. — Leonard  v.  Mc Arthur,  62  VL 
439;  Durand  v.  Grtswold,  26  Vt.  48; 
Vanderbur^  v.  Clark,  22  Vt  186. 

Va. — Norfolk,  etc.,  R.  Co.  v.  Ampey, 
98  Va.  108,  26  SE  226. 

Ont. — Brown  v.  York  County,  S  OnL 
Pr.  139. 

See  also  Venue  (40  Cyc  108  et  seq]. 

Vrandnleat  Mvirmnent  to  •vade 
law  HI  to  TWine  see  infra  S  28. 

[a]  Ik  norlda  a  plea  seekloK  to 
make  available  the  prlvllego  accorded 
to  a  defendant  by  the  statutes  ot  being 
sued  in  a  eounqr  other  than  that  in 
which  the  action  Is  brought  is  a  plea 
in  abatement,  and  not  a  plea  to  the 
jurisdiction  of  the  court  Bishop  v. 
Gamp.  89  Flo.  617.  22  8  7S6. 

[bi  Oontradlcttnff ahwlga  letBrn^ 
Residence  and  freehold  In  another 
county  may  be  pleaded  In  abatement, 
although  ft  contradicts  the  sherlit's 
return.  Cox  v.  Jones,  1  Stew.  (Ala.) 
379. 

[cl  ffi of  return  to  anthor- 
lie  abatement^d)  Under  W.  Va, 
Cotle  (1906)  c.  126  {  8,  providing  that 
when  a  summons  to  answer  an  action 
Js  against  a  defendant  whom  the 
officer  knows  not  to  /  reside  In  his 
county,  or  to  reside  out  of  the  state, 
he  shall,  unless  he  find  him  in  his 
county  on  or  before  the  return-day, 
return  him  a  nonresident,  whereupon. 
If  the  court  from  which  such  process 
issued  has  Jurisdiction  only  on  the 
ground  of  such  defendant's  residence 
In  such  county,  the  action  shall  abate 
as  to  him,  and  If  he  be  returned  a 
nonresident  of  the  state,  and  the  fM>urt 
has  Jurisdiction  ot  the  case  only  on 
the  ground  that  the  cause  of  action 
arose  in  the  county,  the  action  shall 
abate  aa  to  him,  unless  some  other 
facts  than  residence  of  defendant  are 
shown  to  give  Jurisdiction,  a  return 
upon  the  summons  that  defendant  is 
not  a  iwldent  ef  the  oouaty  In  which 


the  suit  has  been  Instituted  abates  the 
suit  Steele  v.  Harkness,  9  W.  Va.  18. 
(2)  But  a  return  by  the  officer  that 
defendant  is  a  "nonresident"  Is  neces- 
sary to  effect  an  abatement  of  the 
action,  and  a  return  that  he  Is  "not 
found'*  la  losufflclent.  Oil,  etc.,  WeU 
Supply  Co.  V.  Gartlan,  68  W.  Va.  267, 
62  SE  624.  (S)  And  It  has  been  held 
that  the  return  of  a  sheritT  that  a 
defendant  Is  no  inhabUant  of  the 
bailiwick  is  not  sufficient  to  abate 
the  suit  as  this  does  not  necessarily 
import  that,  def^dant  is  not  an  in- 
habitant of  the  county.  Oully  v. 
Sanders.  Lltt  Sel.  Can.  (Ky.)  424. 
Contra  Steele  v.  Harkness,  9  W.  va  18. 
(4>  The  return  of  a  deputy  sheriff  of 
the  county  where  the  suit  la  brought 
that  part  of  defendants  are  not  In- 
habitants of  his  bailiwick  but  not  stat- 
ing that  they  are  not  Inhabitants  of 
his  county,  and  the  return  of  the 
deputy  BherlfT  of  another  county,  that 
they  are  not  inhabitants  of  his  county, 
do  not  authorise  an  abatement  as  to 
them.  Kinsman  v.  Castteman,  1  T.  B. 
Mon.  (Ky.)  210. 

[d]  Aotloii  agaliut  vtookbolden.— • 
In  Indiana,  where  a  receiver  of  an 
insolvent  corporation  sues  to  recover 
on  unpaid  stock  subscriptions,  a  plea 
In  abatement  th^t  all  defendants  ex- 
cept one  reside  In  other  counties  than 
that  In  which  the  suit  is  pending,  and 
the  company  has  its  home  otflce  in 
another  county,  is  without  merit,  as 
pialntlir,  having  the  right  to  unite  all 
defendants  In  the  same  action,  may 
commence  It  In  a  oounty  where  part 
of  them  reside,  and  the  Jurisdiction  of 
the  court  ot  such  coun^  can  be  ex- 
tended to  those  residuig  In  oUier 
counties  by  issuing  and  serving  upon 
each  the  proper  process.  Camahan  v. 
Campbell,  168  Ind.  226,  98  NE  884: 
Galney  v.  Gllson,  149  Ind.  68,  48  NB 
633. 

[e]  Death  of  one  defendaat. — ^Where 
suit  was  properly  brought  against  two 
defendants  in  the  comity  of  the  resi- 
dence of  one  of  them  and  defendants 
have  pleaded  to  the  merits,  the  death 
of  defendant  residing  In  the  county 
where  suit  was  brought,  ajid  dis- 
missal as  to  the  estate,  will  not 
defeat  the  Jurlediction  as  to  other 
defendant.  Lew[B  v.  Davidson,  61  Tex. 
261. 

95.  Smith  V.  People's  Mut  Live 
Stock  Ins.  Co.,  173  Pa.  16,  33  A  667 
<  where  a  policy  of  Insurance  provided 
that  any  action  thereon  should  be 
brought  in  the  county  in  which  the 
home  office  of  the  company  was 
situated). 

M.  Powers  v.  Bryant,  T  Port 
(Ala.)  9  (holding  that  a,  plea  in 
abatement  of  a  writ,  alleging  the  resi- 
dence of  defendant  m  another  county, 
need  not  allege  the  ground  of  abate- 


ment to  have  been  continued  up  to 
the  time  of  pleading,  as  a  change  of 
residence  of  defendant  between  the 
time  of  suit  brought  and  the  time 
of  Interposing  the  defense  could  not 
deprive- him  of  hia  privilege  under  the 
statute  authorizing  the  plea)  :  Mitchell 
V.  Allen,  2  Stew,  ft  P.  (Ala.)  247 
(holding  that  a  plea  In  abatement  that 
defendant  was  a  resident  freeholder 
of  another  county  than  that  in  which 
suit  was  brought  must  state  that  he 
was  such  at  the  time  the  writ  was 
Issued,  and  not  at  the  time  of  its 
service,  as  his  acquiring  such  resi- 
dence and  freehold  after  Issuance  of 
the  writ  although  before  service,  was 
not  ground  of  abatement)  ;  Biddeford 
Sav.  Bank  v.  Mosher,  79  Me.  242,  9 
A  614  (holding  that  a  plea  in  abate- 
ment of  a  trustee  writ  on  the  ground 
that  at  the  date  of  service  the  truatee 
was  not  a  resident  of  the  county  In 
which  the  action  was  brought  was 
bad.  In  that  It  did  not  aver  that  the 
trustee  was  not  a  resident  when  the 
action  was  brought). 

97.  Bucklnghouse  v.  Gregg,  19  Ind. 
401.    See  Venue  [40  Cyc  62]. 

88.  Trandttleitt  credits  or  iiuMrtloB 
of  Items  to  ooafar  Jurlsaiottoii  see 
Infra  |  23. 

99.  MooPe  v.  Thomson,  44  N.  C. 
221,  69  AmD  550;  Lowande  v.  Oarda, 
IS  Porto  Rico  263,  272;  TIdball  v. 
Elchoff,  66  Tex.  68,  17  SW  S63;  Dwyer 
V.  Bassett,  68  Tex.  274:  Bridge  v. 
Ballew,  11  Tex.  269.  But  aee  Mc- 
Naughton  v.  Hunter,  2  N.  a  464. 

1.  Glvens  v.  Merchants'  Nat  Bank, 
86  IlL  442;  Mitchell  v.  Shook,  72  111. 
492.  And  see  Tlngley  v.  Bateman,  10 
Mass.  848. 

a.  Roberts  v.  Knights,  7  Allen 
(Mass.)  449:  Barrell  v.  Benjamin,  16 
Mass.  864 ;  Rea  v.  Hayden*  S  Mass.  24. 

8.  Iowa. — Dunlap  v.  Cody,  SI  Iowa 
260,  7  AmR  129. 

Kan.— Wells  v.  Patton,  BO  Kan.  732, 
38  P  15 ;  Van  Horn  v.  Great  Western 
Mfg.  Co,  37  Kan.  628,  16  P  662. 

Mich. — Copas  V.  Anglo-American 
Provision  Co..  71  MlchTSil,  41  NW 
690. 

Minn.— rChubbuck  v.  Cleveland,  8T 
Minn.  466,  36  NW  S6S.  S  AmSR  864 

and  note. 

Mo. — Byler  v.  Jones,  79  Mo.  261 ; 
DlfTenderffer  v.  Rowden.  83  Mo.  A.  268. 

N.  H.-~PartjonB  v.  Brown,  60  N.  H. 
484. 

N.  J.— Reed  V.  wniiams,  29  N.  J.  U 

386. 

Oh.— Allen  v.  Miller,  11  Oh.  St.  374. 
Pa.— Hevener  v.  Heist.  9  Phlla.  274, 
Wis. — Townsend  v.  Smith,  47  Wis. 
623,  3  NW  439,  88  AmR  792. 

4.  Dlnsmore  v.  Central  R,  Ca,  18 
Fed.  168. 

5.  See  auim  |  11. 
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for  abatement."  And  an  indorsement  on  a  bond  by 
the  payee,  without  the  consent  or  knowledge  of  the 
obl^r  for  the  purpose  of  reducing  the  amount  in 
eonirover^  wiUun  the  jurisdiction  of  t^e  court  is 
a  fraud  on  the  law  and  gronnd  for  plea  in  abate- 
ment/ ^ 

Evasion  of  lawa  regulating  venne.  Where  a  note 
or  other  claim  is  fraudulently  assigned  without  con- 
sideration for  the  purpose  of  obtaining  jurisdiction 
by  service  on  a  nonresident  of  the  county  in  which 
suit  is  brought  or  otherwise  evading  the  law  regu- 
lating venae,  such  fact  may  be  pleaded  to  the  juris- 
^etion  in  abotonent.*  And  the  same  is  true  in  other 
eases  in  whidi  fraud  is  resorted  to  for  the  purpose 
of  bringing  an  action  in  the  wrong  place* 

Aaai^unent  to  evade  insolvency  law.  And  a  plea 
ia  abatement  to  the  jurisdiction  on  the  ground  that 
a  claim  has  been  coUusively  and  fraudulently  as- 
agned  in  order  to  evade  the  provisions  of  the  law 
is  relation  to  insolvent  estates  is  good."* 

Frandnlent  nee  or  ainue  of  process.  A  plea  in 
abatement  or  oUier  proper  objection  to  the  joris- 
dietion  ia  proper  to  raise  objection  to  the  court's 
jarisdietion  •  of  the  person  of  defendant,  or  of  his 
goods  in  the  ease  of  attachmoit,  because  of  the 
fraudulent  ose  or  abuse  of  process." 

a  Tldball  V.  dchoff,  86  Tex.  &8,  17 
6W  263 :  Dwrer  v,  Busett,  tt  Tex. 
474;  Bridse  v.  Ballew,  11  Tu.  26S; 
UtUe  V.  Woodbrtdsa.  1  Tex.  A.  Civ. 
Caa.  I  1S8.  ' 

7.  Moore  v.  Thoiiu<m.  44  N.  C, 
221.  6S  AmD  6S0. 

9m  DltTendertTer  v.  Rowden.  88  Mo. 
A.  Ktj  Hurllmrt  v.  Palmer,  3S  Nebr. 
IS8,  6T  NW  1019 ;  ParwMu  v.  Brown, 
60  N.  H.  484;  MoX<ean  v.  MoDuvald, 
S3  X.  C.  Mt.  See  also  Venne  [40  Cyo 
108]. 

ft.   Ac&r  V.  Holland,  8  Lea  (Tenn.) 

[a]  foAsAav  of  AafMiOaste.— Thus 
where  one.  not  a  real  and  material 
defendant.  Is  Joined  for  tbe  purpose 
of  brln£ins  the  suit  In  a  county  other 
than  that  In  which  the  real  and  ma- 
terial defendants  reside,  the  action 
should  abate.  Achy  v.  Holland,  8  Lea 
(Tenn,)  610  [overr  Rich  v.  Rayle, 
2  Hmnpfar.  (Tenn.)  404].  And  see 
Allen  V.  MUler,  H  Oh.  St.  374. 

[b]  la  for«lffn  attaobment,  where 
plaintUf  knowingly  summons  a  ficti- 
tious trustee  in  order  to  give  the 
court  Jurisdiction  in  a  county  where 
BO  trustee  lives,  sucb  fact  may  be 
{■leaded  in  abatement.  Jacobs  v.  Mel- 
fen.  14  Mass.  182;  Davis  v.  Marston, 
5  Mass.  199. 

10.  Wallace  t.  Clark,  29   F.  Gas. 
Ko.  17,098.  3  VToodb.  &  M.  8S9. 

11.  Wells  v.  Patton,  50  Kan.  732, 
33  P  IB ;  Van  Horn  v.  Great  Western 
Mf?.  Co.,  37  Kan.  623.  15  P  562  ;  Fro- 
lich  V.  Independent  Glass  Co.,  144 
Mich.  278,  107  NW  889  :  HurTburt  v. 
Palmer,  89  Nebr.  168,  57  NW  1019. 
See  also  Courts  [11  Cyc  673], 

fa]  Isralfflliia  defonda&t  witbln  jn- 
liadlction.  '  <1)  Thus  it  has  been  held 
in  a  number  of  cases  that  a  plaintiff 
will  not  be  permitted  to  obtain  Jurls- 
dletion  of  defendant  by  Invelgllnfr  him 
Into  tbe  Jurisdiction  of  the  court  by 
fraud  and  deceit  for  the  purpose  of 
obtaining  service  of  process  upon  htm 
In  that  Juriadlctlon.  Wanxer  v.  Brlgbt, 
62  ni.  SB :  Dunlap  v.  Cody,  81  Iowa 
2S0.  7  AmR  129;  Van  Horn  v.  Great 
Western  VUk-  Co.,  37  Kan.  623.  16  P 


[$24]  7.  Discretion  of  Oonrt.  Facts  which  make 
it  discretionary  with  the  court  to  exercise  jurisdic- 
tion are  not  ground  for  abatement.^' 

25]  8.  Showing  Jnrifldiction  in  Another  Oourt. 
Where  the  court  is  one  of  general  jurisdiction,  it  must 
be  shown,  not  only  'that  the  court  in  which  the  action 
is  commenced  has  no  jurisdiction,  but  that  there  is 
another  court  which  has  jurisdiction,^'  except  where 
the  facts  show  that  the  subjeci  matter  of  the  action 
is  beyond  the  general  jurisdiction  of  the  courts  of 
tbe  state  or  country,^*  or  where  lack  of  jurisdiction 
depends  upon  nonresidence  or  venue."  .Where  a 
plea  to  the  jurisdiction  of  the  court  is  not  as  to 
the  subject  matter  of  the  action,  but  only  as  to  the 
person  of  defendant,  it  need  not  show  what  court 
has  jurisdiction,  but  it  is  sufficient  if  it  be  shown 
that  the  court  in  which  the  action  is  pending  has 
no  jtirisdietion  of  defendant."  And  in  objecting  to 
the  jurisdiction  of  an  inferior  court  of  limited  juris- 
diction, it  is  not  necessary  to  allege  the  jurisdiction 
to  which  plaintiff  ^ould  have  r^orted." 

261  0.  Necessity  and  Mode  of  UaUng  Ob- 
jection^"—!. When  There  Ib  No  Jurisdiction  of  the 
Subject  Matter.  Since  appearance  has  no  effect 
to  waive  a  want  of  judicial  power,  and  jurisdiction 
of  the  subject  matter  eannot  be  given  by  consent  or 


(2)  The  rule  also  applies  wh«re  de- 
fendant is  brought  Into  the  jurisdic- 
tion by  illegal  process  and  there 
served  within  the  jurisdiction.  Wells 
V.  Patton,  60  Kan.  732,  33  P  16. 

[b]  AbaM  of  criminal  proows'— 
<1)  where  the  criminal  process  of  a 
state  is  used  to  bring  a  person  from 
one  county  to  another,  so  as  to  sub- 
ject him  to  dvil  process  in  the  latter 
county,  the  objection  may  be  taken 
by  plea  to  the  Juriadletion.  BylM-  t. 
Jcmes,  79  Mo.  SOI. 

(8)  Where  a  defendant  pleaded  In 
abatement  to  the  Jurisdiction  of  the 
dlBtrlot  court  of  the  county  In  which 
the  suit  was  brought  "that  all  the  de- 
fendants were  at  the  time  of  the  com- 
mencement of  the  action  residents  of> 
another  county ;.  that  by  the  abuse  of 
the  criminal  process  of  the  state  a 
codefendant  was  taken  from  a  jail  In 
the  cotmty  where  all  the  defendants 
resided  to  the  county  in  which  the 
suit  was  brought  and  there  served 
with  process  and  thereafter  returned 
to  said  jail ;  and  that  such  abuse  of 
criminal  process  and  service  was  re- 
sorted to  for  the  purpose  of  obtaining 
jurisdiction  of  the  person  of  the  de- 
fendant who  so  pleaded,"  this  was 
held  a  good  plea  to  the  jurisdiction. 
Hurlburt  v.  Palmer,  89  Nebr,  168,  57 
NW  1019. 

(c>  rrand  In  oMalaiiur  attaoh- 
meat, — (1)  Since  courts  will  not  per- 
mit jurisdiction  of  nonresidents  to  be 
acQUlred  by  fraud,  in  procuring  either 
personal  or  constructive  service  of 
process,  jurisdiction  of  a  nonresident 
defendant  cannot  be  acquired  by  the 
levy  of  an  attachment  on  his  goods, 
where  plaintiff  has  procured  shipment 
of  the  goods  into  the  state  upon  his 
order  for  the  sole  purpose  of  attach- 
ing them  and  thus  obtaining  Jurisdic- 
tion over  defendant.  Copas  v.  Anglo- 
American  Provision  Co.,  71  Mich.  641, 
41  NW  690. 

(2>  And  the  rule  applies  In  other 
cases  where  by  false  and  fraudulent 
pretenses  a  plaintiff  induces  defend- 
ant to  send  or  bring  property  Into  the 
jurisdiction  for  the  purpose  of  attach- 


6S3  ''summons  and  service  thereof  set  I  Ing  It.     Chubbuck    v.    Cleveland,  37 


utde  on  motion)  ;  Wood  v.  Wood.  78 
Ky.  €24  ;  Reed  v,  Williams,  29  N.  J. 
L.  886 :  Metcalf  r.  Clark,  41  Barb. 
IN.  T.>  46;  Baker  v.  Wales,  14 
AbbPrNS  (N.  T.)  831 :'  Ooupll  v.  Sln;- 
monsOh.  S  AbbPr  (N.  T.)  474;  Hev- 
«ipr  V.  Heist,  9  Phila.  (Pa.)  274: 
Steele  v.  Bates,  S  Alk.  (Vt.)  8S8,  1« 
AmD  no ;  Townsmd  v.  Smith,  47 
Wis.  U3.  S  XfW  489,  82  AmB  798. 


Minn.  466,  35  NW  362,  5  AmSR  864 
and  note. 

12.  Colorado  State  Bank  v.  Galla- 
gher, 76  Hun  310.  27  NTS  688  (hold- 
ing that.  In  an  action  on  a  promis- 
sory note,  an  answer  alleging  that  de- 
fendant was  a  nonresident  of  the  state, 
that  plalntift  was  a  foreign  corpora- 
tion, that  the  note  hi  suit  was  made 
in  another  state,  and  that  hy  reason 


of  these  facts  the  court  had  no  juris- 
diction either  of  the  subject-matter 
of  the  action  or  the  person  of  defend- 
ant, was  demurrable,  because  under 
the  New  York  statute  the  court  had 
jurisdiction  if  it  chose  to  exercise  it). 

18.  li.  S. — Rhode  Island  v.  Massa- 
chusetts. 18  Pet.  467.  »  U  ed.  1233. 

Ala.— Fields  V.  Walker.  23  Ala.  ISfi. 

Ark.— Hetimaa  v.  Martin.  I  Ai^ 
168. 

Ga. — Kahn.  v.  Southern  Bldg.,  etc, 
Assoc,  116  Ga.  469,  41  SE  848:  Fain 
V.  Crawford,  »i  Ga.  80,  Iff  BBl  108; 
RIdling  V,  Stewarl;  77  Oa.  888. 

Maaa.-r-Tlngley-  v.  Bateman.  10 
uass.  848 ;  Irftwroice  v.  Smith,  S  uass. 
882;   Rea  v.  Hayden,  8  Mftsa  24 

Mfch. — ^Heyman  v.  Covel),  88  Hleta. 
187. 

N.  H. — Jones  v.  WUudieater,  6  K.  H. 

497. 

N.  T. — Otis  V.  Wakeman,  1  Hill  604. 

Vt. — Peck  V.  Bamum.  24  VL  7* 
(holding  that.  In  an  action  in  whicOi 
the  members  of  a  partnership  are 
summoned  as  garnishees,  an  objection 
to  the  jurisdiction  on  the  ground  that 
some  of  the  members  resided  In  the 
state  and  some  In  another  state  can- 
not be  properly  taken  by  plea  in  abate- 
ment, since  the  action  u  brou^t  In 
the  proper  court  If  any  court  in  the 
state  has  jurisdiction). 

Va. — North  America  Guarantee  Co. 
V.  Lynchburg  First  Nat.  Bank.  98  Ta. 
460,  28  909. 

Eng.~Rex  V.  Johnson,  S  Bast  688, 
102  Reprint  1412. 

14.  Hill  V.  Nelson,  70 'N.  J.  L.  376, 
67  A  411;  London  v.  Cox,  31  R.  2  H. 
L.  239 ;  Companhla  de  Mocamblque  v. 
British  South  Africa  Co.,  [1892]  2  Q. 
B.  358  (wherein  Is  noted  the  distinc- 
tion between  the  two.  senses  of  a  plea 
to  the  jurisdiction:  (1)  The  technical 
dilatory  plea  which  admits  the  gen- 
eral jurisdiction  of  the  court  but  states 
a  special  exemption  of  defendant  or  a 
special  privilege  of  place;  and  (2)  a 
plea  denying  the  existence  of  a  cause 
of  action  within  the  local  limits  of  the 
Jurisdiction). 

18.  Midland  Pac.  R.  Co.  v.  McDei^ 
mid,  91  III.  170;  Scott  v.  Waller,  66 
Til.  181.  And  see  Prim  v.  Davis,  2 
Ala.  24. 

1ft.  -Midland  Pac.  R.  Co.  v.  McDer- 
mld,  91  111.  179. 

17.  Sodor  V.  Derby,  2  Ves.  337,  28 
Reinint  217.  And  see  Rex  v.  John- 
son, 6  Bast  883;  102  Reprint  1412; 
1  Chltty  PI.  (leth  Am.  ed)  461.* 

18.  fcaariag  and  MmatOJuMom 
see  infra  |  602  et  wq. 
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waiver,"  the  objection  that  the  court  has  no  juris- 
diction of  the  subject  matter  need  not  be  taken  by 
plea  or  answer  in  abatement  or  to  tha  jurisdiction, 
bu^may  be  ;raised  in  other  ways  and  at  any  stage  of 
the  proceedings,  and  is  not  waived  by  delay.***  Thus 


the  objection  that  there  is  no  jurisdiction  of  the 
subject  matter  may  be  raised  by  demurrer  when  such 
want  appears  on  the  face  of  the  reeord,^^  by  motioa 
made  at  any  time  to  dismiss,^  or  by '  motion  in 
arrest or  the  want  of  jurisdiction  may  be  a  ground 


Wbo  may  ral««  olijaatloaa  aee  Infra 
i  66S  ft  seq. 

19.  See  Appearances  [3  Cyc  615] ; 
Courts  ril  Cyc  67SL  > 

go.  U.  a— MOIT&  V.  OiUner,  129 
U.  S.  S16,  9  8Ct  28«,  SS  I*  ed.  690: 
Mansfield,  etc.,  R.  Co.  v.  Swan,  111 
U.  8.  S79,  4  set  610,  28  U  ed.  462; 
Capron  v.  Van  Noorden,  2  Cranch 
126.  2  L.  ed.  229  ;  Dally  v.  Doe.  S  Fed. 
903 ;  Donaldson  v.  Hazen,  7  F.  Can. 
No.  8,984,  Hempst.  423  ;  Kelly  v.  Har- 
ding, 14  F.  Cas.  No.  7.670,  B  Blatchf. 
602;  MatBonnalre  v.  Keating,  16  F. 
Cas.  No.  8.978,  2  Gall.  826. 

Ala. — KarthauB  v.  Nashville,  etc.,  B, 
Co..  HO  Ala.  483,  37  S  268  ;  McCmre 
V.  Lay,  30  Ala.  208 :  Talladega  Comra. 
Ct  V.  Thompson,  18  Ala.  694  ;  Wyatt 
V.  Judge,  7  Port.  87. 

Ark. — Jacks  v.  Moore,  83  Ark.  81. 

Cat.— Ball  V.  Putnam,  123  Cal.  184, 
66  P  773. 

Colo. — ^Arapahoe  County  v.  Denver 
Union  Water  Co.,  88  Colo.  888.  76  P 
1060 ;  Whipple  V.  Stevenson,  26  Colo. 
447,  65  P  188. 

Conn. — Clark  v.  Mamifacturers'  Nat 
Bank,  74  Conn.  288,  60  A  727 ;  Wild- 
man  V.  Rider.  28  Conn.  172  ;  Davison 
v.  Champlin,  7  Conn,  244 ;  Strong  v. 
Avery,  1  Root  269. 

Del.— Knight  v.  Ferrts,  11  Del.  288  ; 
Beeson  >v..  Elliott,  1  Del.  Ch.  868. 

D.  C. — P^mer  v  Fleming,  1  App. 
628. 

Qa. — Baney  v.  McRae,  14  Ca.  589, 
60  AmD  660.  „. 

HI.— Demilly  v.  arosrenaud.  201  111. 
278,  66  NE  284;  Parsona  v.  Millar. 
189  III.  107,  69  NE  606 ;  Hammond 
V.  Leavltt.  181  lU.  416,  64  NE  982; 
State  Bank  v.  Thweatt  HI  HI-  A.  '699 ; 
Mathlas  v.  Mathias.  104  111.  A.  844 
faff  202i  111.  126.  66  NB  1042]  ;  Vogel 
V.  People,  37  111.  A.  388. 

Ind. — Great  Western  L.  Assur.  Co. 
V.  State,  102  NB  848.  851  [clt  Cyc]  ; 
Steinmetz  v.  G.  H.  Hammond  Co.,  167 
Ind.  168,  78  NE  628  ;  McCoy  v.  Able, 
181  Ind.  417,  80  NE  628.  81  NE  463  ; 
Tucker  v.  Sellers,  130  Ind.  514.  30  NE 
681:  LoulsvUle,  etc.,  R.  Co.  v.  Davis, 
81  Jbid.  89 :  Doctor  v.  Hartman,  74 
Ind.  221 ;  Hauls  v.  Harris,  61  Ind. 
117;  Lane  v.  Taylor,  40  Ind.  495; 
Loeb  v.  Hathls,  87  Ind.  806 ;  Riley  v. 
Butler,  36  Ind.  51 ;  New  Alt>any,  etc., 
R.  Co.  v.  Huff,  19  Ind.  444;  Brown- 
field  v.  Welcht,  9  Ind.  394  ;  Prather  v. 
Brandon,  44  ind.  A.  45.  88  NB  700 ; 
Chicago,  etc..  R.  Co.  v.  Wheeler,  14 
Ind.  A.  62.  42  XE  489. 

Iowa. — Orcutt  v.  Hansom.  71  Iowa 
614.  82  NW  482  ;  Smiths  v.  Dubuque 
County,  1  Iowa  492. 

Ky. — Davidson  v.  Johnson,  118  Ky. 
202  67  SW  996,  24  KyL  27  ;  Brown 
V.  McKee,  1  J.  J.  Marsh.  471. 

La. — Bernstein  v.  Dalton  Clark  Stave 
Co.,  122  La.  412.  47  S  768. 

He.— Haskell  v.  Woolwich,  68  Me. 
686. 

Md. — ^U.  S.  Express  Co.  v.  Hurlock, 
180  Md.  107,  87  A  834  ;  Hadaway  v. 
Hyneon,  89  Md.  806,  43  A  806 ;  Crom- 
well v.  Royal  Guardian  Ins.  Co.,  49 
Ud.  366,  88  AmR  268. 

Mass. — Cheshire  v.  Adams,  etc. 
Reservoir  Co..  119  Maes.  856  ;  Gusty 
V,  Lowell,  117  Mass.  78;  Riley  v. 
Lowell,  117  JArsb.  76;  Elder  v.  Dwight 
Mfg.  Co.,  4  Gray  201 ;  Richardson  v. 
Welcome,  6  Cush.  381 :  Jordan  v.  Den- 
nis. 7  Mete.  690 ;  Osgood  v.  Thurston, 
28  Pick.  110 ;  Carlisle  v.  Weaton,  21 
Pick  535 ;  Robinson  v.  Mead,  7-  Mass. 
363;  Martin  v.  Com..  1  Mass.  347. 

Mich.— Kirkwood  v.  Hoxle.  96  Mich, 
62,  64  NW  720,  36  AmSR  549 ;  Thomp- 
son v,  Michigan  Mut.  Ben,  Assoc..  62 
Mich.  622,  18  I>rw  247 ;  Moore  v.  EUis, 
IS  Mich,  77;  Farra&d  v-  ^Uey.  6 
Hleh.  881. 


Minn. — Hagemeyer  t.  Wriest  Coun- 
ty, 71  Minn.  42,  78  NW  628. 

Miss.' — Qreen  v^  Crelghton.  18  Miaa. 
159,  48  AmD  742. 

'  MO. — HaiMltbie  v.  Messmore.  184  Mo. 
298.  82  SW  116  (holding  that  where 
misjoinder  at  defendants  residing  in 
the  county  with  defendants  resQing 
outside  the  county  appears  on  the  face 
of  the  petition,  the  question  of  acquisi- 
tion of  jurisdiction  of  the  latter  by 
service  of  summons  out  of  the  county 
may  bo  raised  after  judgment)  ;  Dll- 
lard  V.  St.  Louis,  etc.,  R.  Ca,  68  Ma 
69 ;  Klngman-St.  Louis  Imp.  Co.  v. 
Bantley  Bros.  Hardware  Ca,  137  Mo. 
A.  308,  118  SW  600;  Stansbury  v. 
Stansbury.  118  Mo.  A.  427,  84  SW 
666. 

Nebr. — Crawford  v.  Hathaway,  61 
Nebr.  817,  86.  NW  808. 

Nev.— Phillips  v.  Welch. ,  11  Nev. 
187. 

N.  H.— State  v.  Richmond,  26  N.  H. 
3S2 

N.  J.— Collins  V.  Keller,  68  N.  J.  L. 
429,  34  A  768:  Warren  County 
V.  Stocker,  42  N,  J.  L.  115:  Duke  v, 
Duke,  70  N.  J.  Eq.  135,  62  A  466 
raff  72  N,  J.  Eq.  484,  940,  66  A 
1117], 

N.  T. — Robinson  v.  Oceanic  Steam 
Nav.  Co.,  112  N.  T.  815,  19  NE  626, 
16  NYCivProc  266,  2  LRA  636  [aff 
66  N.  T.  Super.  108,  1  NYS  418,  16 
NYCivProc  88,  28  NTWklyDlg  618]; 
Dudley  v.  Mayhew,  8  N.  T.  9 ;  Midler 
V.  Lose,  45  Mlac.  687,  91  NTS  148; 
Feist  V.  Third  Ave.  R  Co.,  18  Misc. 
240.  84  NYS  57  (holding  that  a  party 
does  not  waive  his  objections  to  the 
jurisdiction  of  the  court  over  the  sub- 
ject matter  by  answering  "Beady"  on 
the  call  of  calendar)  ;  Perry  v.  Erie 
Transfer  Co.,  4  Mtsa  598,  23  NYS 
878  Zaff  1  Misc.  208,  20  NYS  891]; 
Chambers  v,  Feron,  etc,,  Co.,  66  NYS 
338  ;  Brauneck  v.  Knickerbocker  L. 
dna.  Co.,  1  AbbNCas  898;  Striker  v. 
Tkott,  6  Wend.  466. 

N.  C, — Randleman  Mfg.  Co.  v.  Sim- 
mons, 97  N,  C.  89,  1  SE  928 :  Hannah 
V.  Richmond,  etc^  R.  Co.,  87  N.  C. 
361 :  Branch  v.  Houston.  44  N.  C.  85. 

On. — General  Buell  v.  Long,  18  Oh. 
St.  621 ;  Rohn  v.  Dunbar,  18  Oh.  St 
672, 

Okl. — Hobbs  V.  German-American 
Doctors,  14  Okl.  236.  78  P  356  ;  Myers 
V  Berry,  3  Okl.  612,  41  P  580. 

Pa^ — Rosenberg  v,  Capersmith,  240 
Pa.  162.  87  A  570  ;  Rankin's  App.,  95 
Pa.  358  ;  Collins  v.  Collins,  37  Pa.  387  ; 
In  re  Little  Meadows,  28  Pa.  266 ; 
Stearly*H  App..  3  Grant  270. 

Philippine.— Govt.  v.  American  Sure- 
ty Co..  11  Philippine  208. 

Porto  Rico, — Property  Owners' 
League  V.  San  Juan,  14  Porto  Rico 
85. 

R.  I.— Fltts  V.  Shaw,  22  R.  I.  17. 
46  A  42. 

S.  C— Gibbes  v,  MorrlBon,  39  S.  C. 
369,  17  SE  803  ;  Eno  v.  Calder,  35  S. 
C.  Ed.  154. 

a.  D. — Wayne  v.  Caldwell,  1  S.  D. 
483.  47  NW  647.  36  AmSR  750  and 
note. 

Tenn. — St  FYands  Levee  Dlst.  v. 
Bodkin,  108  Tenn.  700,  69  SW  870: 
Baker  v,  Mitchell,  105  Tenn.  610.  69 

SW  137. 

Tex. — Swigley  v.  Dickson,  2  Tex. 
192;  Wilkinson  v.  McCart,  53  Ter. 
Civ.  A.  607,  116  SW  400  (holtiini! 
that,  in  a  suit  In  the  district  court  to 
partition  an  estate  and  determine 
heirs,  a  plea  to  the  Jurisdiction,  be- 
cause the  estate  was  in  process  of  ad- 
ministration in  the  prdbate  court,  was 
not  waived  by  failure  to  present  the 

{ilea  at  the  flrat  tenn  of  court  after 
t  was  filed,  as  the  plea  was  not  a 
dilatory  one  but  challenged  the  Juris- 
diction of  tha  court  to  try  the  cause)  ; 


Mercer  v.  Woods.  33  Tex.  Civ.  A.  642; 
78  SW  16;  Wright  v.  CuUers,  2  Tex. 
A.  Civ.  Caa.  f  760;  Heldenhelmer  v. 
Marx,  1  Tex,  A.  Civ.  Caa  |  171. 

Utah. — Davldscm  v.  Munsey,  S7  Utah 
87.  74  P  421. 

Vt. — Lamson  v.  Worcester,  68  Vt, 
381,  4  A  145 ;  Ferris  v.  Ferris,  26  Vt 
100;  Stoughton  v.  Mott  13  Vt  176. 

Wash.  —  McMaster  v.  Advance 
Thresher  Co..  10  Wash,  147,  38  P  760; 
McLeod  V.  Ellis.  2  Wash.  117,  26  P 
76. 

W.  Va. — Freer  v.  Davla,  52  W.  Va, 
1.  48  SE  164.  94  AmSR  896  and  note. 
59  LRA  £56. 

Wla — Harriganv.  Gilchrist,  121  Wis, 
127,  99  NW  909  ;  Collette  v.  Weed,  68 
Wis.  428.  32  NW  758  ;  Mathie  v. 
Mcintosh,  40  Wis.  120;  Butler  v,  Wag- 
ner, 36  Wis.  54 ;  State  v.  Tappan,  29 
Wla  664,  9  AmR  622 ;  Damp  v,  Dane, 
29  Wis.  419. 

See  also  Appearances  [8  Cyc  616] ; 
Courts  [11  Cyc  673  et  aeq.  |699]. 

ai.  U.  S. — Donaldson  v.  Hazen,  7 
F.  Cas.  No.  8.984,  Hemppt  423. 

Cal.— Doll  V.  FelleTjlO  Cal.  482. 

Colo. — Davis  V.  Wannamaker,  8 
Colo.  637. 

Conn, — ^Hoxle  v.  New  Tork.  etc,  R. 
Co.,  82  Comi.  862,  73  A  7S4,  17  Ann 
Cas  824. 

Del,— Knight  v.  Ferris,  11  Del.  288. 

Iowa. — Olcott  V.  Hansom,  71  Iowa 
614,  82  NW  488. 

Ky.— Grant  v.  Tarns,  7  T.  B.  Mon. 
218. 

See  also  Pleading  [31  Cyc  300], 

33.  U.  S. — Susquehanna,  etc,  R. 
Co,  V.  Blatchford,  11  WalL  172,  20  L. 

179 ;  Municipal  Inv.  Co.  v.  Gardi- 
ner, 62  Fed.  954  ;  Donaldson  v.  Hazen, 
7  F.  Caa.  No.  3,984,  Hempst  428. 

Ala, — Bums  v.  Henry,  67  Ala.  209; 
McClure  v.  Lay,  30  Ala,  208. 

Conn.— Wlldman  v.  Rider,  28  Conn. 
172. 

111.— Pranta  v,  Flelti.  8S  DL  362: 
Windsor  v,  CSeveland,  etc.,  R.  Ca, 
106  HI.  A.  46. 

La.— Dartei  v.  Lege,  28  La.  Ann, 
640. 

Ma— Upham  V.  Bradley,  17  Me.  423. 

Ma — DlUard  v.  St  Loula,  eta,  H. 
Co.,  68  Mo.  69. 

N,  J.— Buttoro  V.  Whalen,  64  N.  J. 
L.  461,  46  A  981. 

N.  Y.— Gormly  v.  Mcintosh.  22 
Barb.  271. 

N.  C. — Parker  v.  Southern  Express 
Co.,  132  N.  C.  128,  48  SE  603  (after 
verdict). 

Pa. — Collins  V.  CollinB,  37  Pa.  387. 
R  I. — Edwards  v.  Hopkins,  5  R.  I. 
1 38. 

Tex. — ^Able  v.  Bloomfleld,  6  Tex. 
263. 

Vt — Sanders  v.  Pierce,  68  Vt.  468. 
85  A  377  ;  Ferris  v.  Ferria,  25  Vt  100; 
Stoughton  V.  Mott,  18  Vt  176. 

W.  Va.— Surber  v.  McCIlntIc,  10  W. 

Va,  236. 

Wis. — Butler  v,  Wbgner,  86  Wis.  64. 
See  also  Dlsmlasti  and  Nonsuit  [14 

Cyc  4351. 

ra]  A  plea  In  abataasnt  may  be 

treated  as  a  inotlfin  to  dismiss,  Fer- 
ris v.  Ferris,  25  Vt.  100. 

83.  U.  S.— McLaughlin  v,  Stelle,  16 
F.  Cas.  No.  8.873,  1  Cranch  C.  C.  4SS. 

Conn.— Strong  v.  Avery,  1  Root  259  ; 
Moultrop  v.  Bennet  Kirfay  361. 

Del.— Knight  v.  Ferris,  11  Del.  283. 

Ind.— Loeb  v.  MathK  87  Ind,  306: 
New  Albany,  etc.,  R.  Ca  v.  Huft  19 
Ind.  444  ;  Daniels  v,  Bruce,  (A.> 
93  NE  675. 

Md. — U.  S.  Express  Co.  v.  Hurlock, 
120  Md.  107,  87  A  834. 

Mass. — Robinson  v.  Mead,  7  Mass. 
363. 

Mo. — Stansbury  v.   Stansbury,  118 
Mo,  A.  427,  94  SW  666. 
See  Judgments  [28  Cyo  t2<]. 
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for  reversal  on  w|it  of  MTOr  or  appeal  and  the 
question  may  be  raised  even  for  the  first  time  on 
appeal  or  error."  If  the  want  of  jurisdiction  do^ 
not  appear  npon  the  face  of  the  record  the  objection 
may,  and  generally  should,  be  raised  b^  plea  or 
answer,*"  althongh  it  is  also  held  that  it  may  be 
raised  under  the  general  issue.*'  But  the  question 
of  the  court's  jurisdiction  over  an  action  cannot  be 
raised  by  an  objection  to  an  amendment  to  the  peti- 
tioDf  the  allowanos  of  whieh  vould  not  change  the 
status  of  the  case  vitb  respect  to  the  question  of 
jorisdietion.^  Nor  should  the  question  of  the  court 's 
jmisdietion  over  the  sOhject  matter  of  the  action 
be  raised  by  motion  to  set  aside  the  service  of 


summons,  but  it  shotUd  be  raised  by  demurrer  or 

answer.*® 

[$  27]  2.  When  There  la  Jniiadiction  of  the  Sub- 
ject Matter^— a.  In  GanoraL  As  a  role  in  the  ab- 
sence of  a  statute  to  the  contrary,  where  tiie  court 
has  general  jurisdiction  of  the  subject  matter,  ob- 
jection to  juriadietion  of  the  person  and  otner  objec- 
tions to  the  jurisdiction  which  go  merely  in  abate- 
ment must  be  raised  in  limine  by  i^a  or  answer  to 
the  jurisdiction  or  in  abatonent,  or  by  special  exc^ 
tion,  demurreTi  or  motion,  according  to  the  |ffaotiee 
in  the  particular  jurisdiction,  and  before  pleading  to 
the  merits  or  demurring  ^nerally,  or  :they  will  be 
waived.'^   The  mode  and  time  of  making  the  objec- 


M.  U.  & — MsDsfleld.  etc,  R.  Ca  t. 

Snn.  Ill  U.  S.  879.  4  SCt  510,  28  L. 
ed.  4SS:  Caproa  v.  Van  Noorden,  2 
Cnsch  12S,  2  U  ed.  229 ;  Blactily  v. 
Davis,  t  F.  Cm.  No.  l,45«,  1  Mcl^ean 
412. 

AIM, — ^Whazton  t.  Maraane,  62  Ala. 
HI. 

CaL — ^McOmougher  v.  San  DleKO, 
128  Cal  SS«,  «0  P  9£S ;  People  v.  Oak- 
lud  Water  Front  Co.,  118  Cal.  234, 
W  P  105. 

Oohk—UefClnnon  v.  Hall,  10  Colo. 

A.  191,  fiO  P  1062. 

Odml — 'WUdman  v.  Blder,  2S  Conn. 
ITl 

Fla. — lAFingston  v.  Webater,  Sfl  Pla. 
8SK.  8  S  *%2. 

Oa. — DAcldiison  v.  Mann,  74  Oa.  217. 

m.— Poete  V.  Tarlott,  288  111.  64,  87 
NE  «2:  Way  v.  Way,  64  III.  406. 

Ind. — ^Porsythe  v.  Hamniond,  142 
lad.  MS,  40  NB  M7,  41  960,  30 

LRA  S7C. 

fova. — QroTca  v.  Richmond,  63 
Iowa  Sre.  S  NW  76S. 

Ky. — Barper  v.  Montgomery,  6  T-ltt. 
147. 

Md. — U.  8.  Express  Co.  v,  Hm-lock, 
110  Hd.  107,  87  A  834;  SchlfT  v.  Solo- 
moa,  57  Ud.  572 ;  Armstrong  v.  Ha- 
Seratown,  S8  Hd.  64. 

Haas.— Kiley  v.  Lotrall,  117  Mass. 
T< ;  A>rdan  v.  Dennla,  7  Meto.  690. 

Htos.— Oreen  v.  Crdghton,  18  Bflss. 
IS*,  48  AmD  742. 

■a— Llndaay  v.  Kansas  City,  etc., 

B.  Oa.,  M  Mo.  A.  61. 

R  T— Hatter  of  Walker.  186  N.  T. 
to.  tS  NB  OS ;  nester  v.  ffliepard.  92 
K.  T.  SCI ;  Stifter  v.  Mott,  0  Wend. 
4SI. 

K  C— WhltehnrBt  v.  Pettlidier,  106 
X  C  M,  11  SB  8C9. 

OkU-Hrsrs  V.  Berry.  S  Okl.  81X. 
41  P  itO. 

Iia._Fowler  v.  Eddy,  110  Fa.  117, 
1  A  789. 

PhlHpplne. — Oovt.  v.  American  Sure- 
ty OtK,  U  PTilUpplne  208. 

Tex. — ^RoeMer  v.  Bellmer.  7  Tex.  1 ; 
Giay  T.  MmOaox,  6  Tex.  628. 

Va.— Arts  V.  Mulllo,  90  Ta.  806,  20 
SP  781. 

Wai*. — Stewart  v.  L.ohr,  1  Wash. 
141.  26   p   4S7,   22   AmSR  160  and 

ntrte. 

WTa. — Dewey  v.  Hyde,  1  T*lnn.  469. 

See  Appeal  and  Error  [2  Cyc  680; 
3  <yc  440  et  neq]. 

85.  See  the  cases  In  the  preceding 
iK)t&  See  also  Appeal,  and  Error  (2 
Cre  680   et   seqi.  * 

sa  jy,  S. — Susquehanna,  eta,  R., 
Mc.  Co.  V.  Blatohford,  11  Wall.  172, 
»  L.  ed.  179 :  Walker  v.  Flint,  7  Fed. 
«5.  2  MeCrary.  841 ;  Smith  v.  Mc- 
Cleod.  22  F.  Caa.  No.  13,078,  1  Cranch 

C.  C.  48. 

Ala — Bums  V.  Henry.  67  Ala,  209. 

Del— Knight  v,  Ferris.  11  Del.  283. 

G».— Crawford  v.  Ryals,  86  Oa.  849, 
i:  8E  814. 

ni— People  T.  Bovman,  147  HI.  A. 
17. 

lad.— Lndwlek  Beekamire,  16  Ind. 
m;  Rasan  t.  Humen.  10  Ind.  848: 
Bnnrafleklv.  Wel^t,  9  Ind.  S94. 

K  J.~Dnke  v.  Duke,  70  N.  J.  Eq. 
lU.  62  A  406  ran  7S  ft.  J.  Eq.  434. 
»B.  66   A   1117]    (holdlBE  that  al- 


though the  question  of  lack  of  juris- 
diction of  the  person  can  t>e  raised 
only  by  plea,  and  the  benefit  of  It  is 
lost  by  general  answer,  the  defense  of 
lack  of  Jurisdiction  of  the  subject- 
matter  need  not  be  raised  by  plea,  but 
may  be  set  up  In  the  answer  to  the 
merits ) .  ^  r 

N.  Y. — Oonnly  v.  Mcintosh,  22 
Barb.  271;  ^aOt  v.  Klrkpatrick,  7 
Paige  62. 

N.  C — Cole  V.  GarOlfna  Cent.  R.  Co., 
74  N.  C.  687. 

Tex. — Hoffman  v.  Cleburne  BIdg., 
etc..  Assoc..  88  Tex.  409,  22  8W  164: 
Carter  v.  BuMwrd,  79  Tex.  866,  16 
SW  392. 

Ont. — Brown  v.  York  County,  S 
Ont.  Pr.  189. 

27.  Bfatsonnaire  v.  Keating,  16 
F.  Cas.  No.  8,978.  2  Gall.  826  :  Howard 
V.  Ingemon,  S3  Ala.  678 :  Haskell  v. 
Wbolwlch,  68  Me.  536  (holding  that 
where  on  action  against  a  town  for 
damages  by  reason  of  a  defect  In  its 
highway  was  brought  In  a  county 
otiier  than  that  In  which  the  town  was 
situated,  objection  might  be  taken  fin- 
der the  general  Issue). 

la]  If  a  court  la  one  of  apeelal 
and  llnttad  Juxlaaiotlon,  the  want  of 
Jurisdiction  may  be  shown  under  the 
general  Issue.  Brown  v.  McQueen,  6 
Blackt.  (Ind.)  208;  McConnick  V, 
MaxweU,  4  Blackf.  <Ind.>  168. 

98.  Reed  v.  Equitable  Triist  Co., 
116  Gto.  780,  43  BE  102. 

S9.  MaU<»T  V.  Virginia  Hot  Springs 
Co.,  167  App.  Div.  263,  141  NTS  961 ; 
Manning  v.  Canadian  tiocomotive  Co.. 
120  Apn.  Dtv.  7SE.  106  NTS  668. 

ao.  Ampeanaee  aa  walvw  ot  ob- 
JeetiOM  aee  Appearances  [8  Cyc  S16  et 
seal. 

SnooasslTa  oltjeetlons  see  Infra 
i  601. 

n.  XJ.  B.— Whyte  v.  GIbbett.  20 
How.  641.  IS  U  ed.  1016 ;  Wlckllffe  v. 
Owlngs,  17  How.  47.  15  U  ed.  44 ; 
aheppard  v.  Graves,  14  How.  605,  14 
L.  ed.  518;  Smith  v.  Kemochen.  7 
How.  198,  12  L.  ed.  fl«« ;  D'Wolf  v. 
Rabaud,  1  Pet.  476,  7  L.  ed.  227 ;  Mat- 
thews V.  Puffer,  10  Fed.  606.  20 
Blatchf.  283  (holding  that  an  objec- 
tion that  the  service  of  a  subpmna 
waa  made  while  defendant  was  pro- 
tected by  a  prtvlleare  may  be  waived 
by  not  being  promptly  availed  of)  ; 
Oilman  v.  Perkins.  7  Fed.  887.  10  BIfs. 
480:  Gause  v.  Clarksvllle,  1  Fed.  358, 
1  McCr?iry  78  :  The  Abby.  1  F.  Cas. 
No.  14,  1  Mason  3fi0:  The  Bee,  3  F. 
Cas.  No.  1,219.  1  Ware  S86 ;  Boyreau 
Campbell.  3  F.  Cas.  No.  1.760,  Mc- 
All.  119  [air  21  How.  228.  16  I*  ed. 
967  ;  HllHard  v.  Brevoort,  12  p.  Cas. 
No.  6.606.  4  VtcLean  24;  Rateau  V. 
Bernard.  20  F.  Cas.  No.  11,679.  S 
Blatchf.  S44;  Wood  v.  Mann,  SO  P. 
Cas.  No.   17.962.  1  Suran.  678. 

Ala.— Karthaun  v.  Nashville,  etc.,  R. 
Co..  140  Ala.  433.  87  S  268  ;  Nabors 
V.  Nabors,  2  Port.  162;  Torbert  v. 
Wilson.  1  Stew.  &  P.  300. 

Ark. — Neale  v.  Smith.  61  Ark.  664. 
83  SW  1058 ;  Dillard  v.  Noel,  2  Ark. 
449 ;  Hanna  v.  Harter,  2  Ark,  S92 : 
Hellman  v.  Martin,  2  Ark.  ISS ;  Hughes 
V.  Martin,  1  Ark.  466.. 

Cal.— Iiuco  V.  Tuolumne  County 
Super.  Ct,  71  CaL  BS6,  IS  P  677. 


Cola — ^Edwards  Smith,  16  Cola 
529,  27  P  109:  Smith  v.  Bauer,  9  Colo. 
380,  12  P.  397  ;  Western  Union  Tel. 
Co.  V.  Claymore,  2  Colo.  82;  Cody  v. 
Rabaud.  1  Cola  37S. 

Conn. — Charter  Oak  Bank  t.  Reed, 
46  Conn.  391. 

Del. — Townsend  v.  Steward,  4  Del. 
94. 

Qa, — Foster  v.  Phlnlzy.  121  Oa.  673, 
49  8E  866;  Kendrick  v.  Whitfield,  20 
Ga.  879.  \ 

111.— Traders'  Mut  I*  Ins.  Ca  v. 
Humlthrey,  207  IlL  540,  69  NB  87S 
[afr  109  III.  A.  246];  Potter  v.  Chi- 
cago. 176  III.  606,  62  NB  818 ;  Masfm, 
etc.,  Siieclal  Drain.  Dist  Comrs.  v. 
GrlOln,  134  lU.  880,  26  NB  996 ; 
Greer  v.  Young,  120  III.  184,  11 
NE  167 :  Drake  v.  Drake,  83  IlL  626 : 
Toledo,  etc.,  R.  Co.  v.  WilLams,  77 
111.  364;  Hardy  T.  Adams,  48  111.  632: 
Waterman  v.  Tuttle,  18  IIL  292;  Gil- 
Ulan  V.  Gray,  14  m,  416 ;  Kenney  v. 
Greer,  IS  Rl.  482,  64  AmD  4S9:  Cterk 
V.  Evans,  188  Hi.  A.  66;  DomlnJon  Ca 
V.  Atwood,  114  in.  A.  447;  Peters  v. 
Darling.  107  Rl.  A,  SOl- 

Ind.—Evans  v.  State,  165  Ind.  S6», 
74  NE  244,  76  NE  851.  3  LRAN3  619, 
6  AnnCas  813;  Bel  River  R  Ca  T. 
State,  166  Ind.  48S,  67  NB  888;  Ohio, 
eta.  R.  Ca  v.  Beaton.  1S7  Ind.  1,  SS 
NB  687  (holding  that  a  party  cannot, 
after  a  verdict  acalnst  hun,  otijeat  for 
the  flrst  time  to  the  juriedlctlon  on  the 
ground  that  the  law  authorizing  the 
term  at  which  the  trial  tooK  place 
was  repealed  after  the  beginning  of 
the  term)  :  Miller  v.  Hardy,  131  Ind. 
13,  39  NE  776 ;  Day  v.  Henry,  104 
Ind.  324,  4  NE  44 ;  Kelaer  v.  Tandes. 
46  Ind.  174;  Ludwlck  v.  Bet&amlre, 
15^Ind.  198 ;  Newell  v.  Oatllng;  7  Ind. 

Hoover,  87  Iowa 

664.  64  NW  463. 

„  Kan.— -Melxell  v.  KlApatrtck,  29 
aBII.  679, 

^^y;— ^H?®^  ^-  I^utevllle.  etc.,  R. 
Ca,  4  Bush  619;  Illinois  Cent  R.  Ca 
V.  Glover,  71  SW  680,  24  Kyi.  1447. 

La.— Bernstein  v.  Dalton  Clark 
Stave  Co..  122  La.  412,  47  8  768] 
State  V.  Foster,  111  La.  241.  SB  4 
636  ;  Mix  v.  Creditors,  S9  La.  Ann. 
624,  2  s  891  i  Tegarden  v.  Powell.  IB 
Jj?*  Ann  184;  Crouae  Duffleldt  IS 
Mart  539. 

Me.— Demuth  v.  Cutler,  60  Ma  298 ; 
Webb  V.  Goddard,  46  Ha  606. 

Mass. — Brown  v.  Webber.  6  Cash. 
560 ;  SImonds  v.  Parker,  1  Mete.  608. 

Mich.  —  Prohlich  v.  Independent 
Glass  Co.,  144  Mich.  278,  107  NW  889: 
^^iy-^SP-  ^-  Booth.  143  Mich.  89. 
100  NW  868;  Stevens  v.  Harris.  99 
Mich.  230,  68  NW  330 ;  Thompson  v 
Michigan  Mut  Ben.  Assoc.,  62  Mich. 
622,  18  NW  247. 

Miss. — Head  v.  Gervals,  1  Miss.  431. 
12  AmD  577. 

Ma — State  v,  Romhauer.  140  Mo. 
121,  40  SW  763;  Rlppsteln  v.  St. 
Louis  Mut.  L.  Ins.  Co.,  67  Mo.  86: 
Bettis  V.  Logan,  2  Mo.  2;  Farmers' 
Bank  v.  St  Louis,  etc.,  R.  Ca,  119 
Ma  A.  1,  95  SW  286;  Kincald  v. 
Storx,  62  Mo.  A.  664. 

Nebr— Baiter  v.  Union  Stock  Yards 
Nat  .BanlK.  68  Nebr.  801,  88  WW 
869.  Sfr  AmSR  484  and^nptA 
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tioQ  depend  to  a  great  extent  upon  local  atatntes  and 

practice  and  will  vary  more  or  less  in  the  different 
jurisdictions."^ 

[i  28]    b.  By  Flea  or  Answer  in  Abatement  or 

to  the  Juriediction.^  As  a.  general  rule  the  objec- 
tion that  I  because  of  facts  which  do  not  appear  on 
the  face  of  the  declaration,  complaint,  bill,  or  record 
the  court  has  no  jurisdiction  in  the  particular  case 
may  and  usually  must  be  takeil  by  plea  or  answer 


N.  H.— Bishop  V.  silver  Lake  MIn. 
Co.,  $Z  N.  H.  466  ;  Chrlatlan  Gduca- 
tional  Soc.  v.  Varney,  64  K  H.  S7S ; 
ailmanton  t.  Ham,  38  N.  H,  108; 
IWarren  t.  Olytm,  87  N.  H.  840. 

N.  J. — North  Hudson  County  B.  Co. 
T.  Blanagan,  67  N.  J.  L.  236,  80  A 
476;  Camden  RoUlng  Mill  Co.  V. 
Swede  Iron  Co.,  S2  N.  J.  L.  15. 

N.  T, — Burdick  v.  Freeman,  120  N. 
T.  420.  24  NE  949  [afl  46  Hun  188, 
10  NYSt  756,  27  \NTWkIyDIg  3181; 
McCormlck  v.  Pennsylvania  Cent.  R. 
Co.,  49  N.  T.  808 ;  Daniels  v.  Patter- 
son, 3  N.  y.  47;  Bunker  V  I^an^  76 
Hun  648,  28  NTS  210 ;  Dake  v.  Miller, 

15  Hun  366  :  KodmI  v.  Helnrichs, 
1  B^rtk  449 ;  Spyer  v.  Fisher,  87  K.  Y. 
Super.  98 ;  Mahaney  t.  Penman,  11 
N.  y.  Super.  603,  1  AbbPr  84:  Mc- 
Lean V.  St.  Paul,  etc.,  R.  Co.,  13  Daly 

^446,  IS  AbbNCas  428;  Pease  v.  Dela- 
ware, etc.,  R  Co.,  10  Daly  459  ;  Mlln 
T.  Russell,  8  S.  D.  Smith  308;  Cham- 
bers V.  Feron,  etc,  Co..  60  NYS  838; 
UcLean  v.  St.  Paul,  etc.,  R.  Co.,  9 
NYClvProe  394 ;  Church  v.  Ide,  Clarke 
494. 

N.  C— -Hawkins  v.  Hughes,  87  N. 
C  116;  Walton  v.  Walton,  80  N.  C. 
M ;  Smith  r.  Moore,  7S  N.  C.  82 ;  Mc- 
Lean V.  HcDugal^  63  N.  C.  883  : 
Branch  v.  Houston.  44  N.  C.  85 ;  Kll- 
flan  V.  Fulbrlght,  36  N.  C.  9;  Allison 
V.  Hancock,  IS  N.  C.  296;  Sheppard 
V.  Briggs,  9  N.  C.  369. 

Oh. — Long  V.  Kewhouse,  57  Oh.  SL 
348,  49  KB  79 ;  Mason  v.  Alexander, 
44  Oh.  St.  318,  7  NE  435. 

Okl. — Grant  County  School  DIst, 
No.  94  V.  Qautler,  IS  Okl.  194,  73  P 
964. 

Pa. — Smith  V.  People's  Mut.  Live 
Stock  Ins.  Co.,  173  Pa.  16,  83  A  567; 
Fennell  v.  GufTey,  165  Pa.  88,  26  A 
786:  Rankin's  App..  95  Pa.  368  ;  Magee 
V.  Pennsylvania  Schuylkill  Valley  H. 
Co,  13  Pa.  Super.  187. 

Porto  Rico. — Coll  V.  Rigs,  16  Porto 
Rico  802. 

S.  C. — Rivers  v.  Prlester,  68  S.  C. 
194,  86  SE  648  ;  McDonald  v.  Crock- 
ett, 7  S.  C.  Bq.  ISO. 

Tenn. — Templeton  v.  Mason,  107 
Tenn.  625,  66  8W  25 ;  Peters  v.  Neely. 

16  Lea'276;  Wroe  v.  Greer,  2  Swan 
172  (incompetency  of  justice  by  rea- 
Bon  oc  relationship  to  party) ;  Cov- 
ington V.  NellBOn,  6  Yerg.  47&;  Mar- 
tin V.  Carter,  1  Terg.  489. 

Tex. — Hoffman  v.  Cleburne  Bldg., 
etc..  Assoc.,  85  Tex.  409,  22  SW  164  ; 
Cm^cana  v.  Kerr,  76  Tex.  207,  IZ  SW 
982  (objection  to  Jurisdiction  of  dis- 
trict court  that  at  time  of  trial  a  spe- 
cial Judge  waa  engaged  In  the  trial  of 
another  cause  In  the  district  court  of 
the  same  county)  ;  San  Antonio,  etc., 
R.  Co.  V.  Cockrill.  72  Tex.  618,  10 
S.  W.  702 ;  Masterson  v.  Cundlff,  58 
Tex.  472  ;  Boone  v.  Roberts,  1  Tex.  147  ;, 
Jolly  V.  Pryor,  12  Tex.  Civ.  A.  149, 
33  SW  8S9  ;  Meyer  v.  Smith,  8  Tex. 
Civ.  A.  S7.  21  SW  996;  Slator  v.  Tros- 
taL  (Civ.  A.)  21  SW  286. 

Vt.— Murphy  v.  Lincoln.  63  Vt.  278, 
22  A  418  ;  Lyman  v.  Central  Vermont 
R.  Co.,  69  Vt.  167,  10  A  346  ;  Collamer 
V.  Page.  35  Vt  887 ;  Reed  v.  Stock- 
well,  34  Vt.  206 :  Bellows  Falls  Bank 
V.  Rutland,  -etc,  R.  Co.,  28  Vt.  470 
(holding  that  a  demurrer  to  a  bill  be- 
cause It  shows  no  equity  waives  objec- 
tion to  Jurisdiction  of  the  person). 

Va. — Washington,  etc..  Tel.  Co.  v. 
Hobson,  16  Oratt.  (56  Va)  122;  Mon- 
roe v.  Redman,  2  Munf.  (16  Va.)  240. 

Wis.— X>utcher  v.  Dutcher,  89  Wis. 


661 ;  Rector  v.  Drury,  3  Pinn.  298 
(relationship  of  Justice  to  party). 

See  also  Courts  [11  Cyc  699]. 

33.  See  statutes  of  the  several 
states  and  the  cases  cited  In  the  fol- 
lowing sections. 

38.  VisAdlar  hr  tMom&r  see  Infra 
f  567. 

SuoeeMdT*  okjeottou  see ,  infra  | 

601. 

■alBdwey  of  plea  or  aiuww  see 

PleadTng  lSl  Cyc  166  et  seq]. 

TlBu  oz  muag  Idea  see  infra  i  8S 
et  seq,  674  et  seq. 

S4k  U.  a— WK^UtCe  V.  Owlngs,  17 
How. .  47,  IS  L.  ed.  44 ;  Smith  v, 
Kemochen,  7  How.  198,  12  L.  ed. 
966;  Bates  r.  Brown-.  184  Fed.  842; 
Dlnsmore  v.  Central  R.  Co.,  19  Fed. 
168;  Walker  v.  Flint,  7  Fed.  486,  2 
McCrary  341:  Oause  v.  Clarksvilie.  1 
Fed.  363,  1  MoCrary  78;  Blachly  v. 
Davis,  8  F.  Cas.  No.  1,466,  1  Mc- 
Lean 412 ;  Boyreau  v.  Campbell,  3 
F.  (3aa.  No.  1.760.  McAll.  119  faff 
21  How,  223,  16  L.  ed.  96} ;  Elvans 
V.  Davenport,  8  F.  Cas.  No.  4,668, 
4  McLean  674 ;  Fremont  v.  Merced 
Mln.  Co.,  9  P.  Cas.  No.  6,096,  McAlU 
267;  Hllliard  v.  Brevoort,  12  F.  Cas. 
No.  6,505,  4  McLean  24;  Vamer  v. 
West,  28  P.  Cas.  Na  16,886,  I  Woods 
493 ;  Wythe  v.  Myers,  .30  F.  Cas.  No. 
18,119,  3  Sawy.  695. 

Ala— Tigrett  v.  Taylor,  60  S  868  ; 
Harwell  v.  Lehman,  72  Ala.  844 ; 
Abraham  v.  Hall,  69  Ala.  386  ;  Long 
V.  Bakefleld,  48  Ala.  60S. 

Cal. — Small  v.  Gwinn.  6  Cal.  447. 

Colo. — Western  Union  Tel.  Co.  v. 
Claymore,  2  Colo.  82;  Cody  V.  Itay- 
nau,  1  Colo.  272. 

Conn. — JohnBon  v.  Cooke,  8E  Conn. 
679,  84  A  97;  AnnCasl^lSC  276; 
Bishop  V.  Vose,  27  Conn.  1. 

Fla. — Putnam  Lumber  Co.  v.  Ellis- 
Young  Co..  60  Fla.  2B1,  39  S  193. 

Ga. — ^White  v.  North  Georgia  Elec- 
tric Ca,  186  Ga.  21,  70  BE  689: 
Camnbell  v.  Mercer,  108  Oa.  103,  88 
SB  871 :  East  Tennessee,  etc.,  R.  Ca 
V.  Suddeth,  86  Ga.  888,  18  SE  688. 

111. — Mason,  etc..  Special  Drain. 
Dlst.  Comra.  v.  Griffln,  134  HI.  830, 
26  NE  99S:  Greer  v.  Young,  120  HI. 
184,  11  NB  167:  Farmers',  etc..  Ins. 
Co.  v.  Buckles,  49  III.  482  ;  Holloway 
V.  -FVeeman,  22  111.  197 ;  Waterman  v. 
Tuttle,  18  III.  292;  Shepard  v.  Ogden, 
3  III.  267 ;  Clark  v.  Bvana,  ISS-  III.  A. 
66. 

Ind. — Eel  River  R.  Co.  v.  State,  143 
Ind.  281.  42  NE  617 ;  Day  v.  Henry, 
104  Ind.  324.  4  NE  44:  Kelser  v.  Yan- 
des,  46  Ind.  174;  Ludwick  v.  Becka- 
mlre.  15  Ind.  198;  Newell  v.  Gatllng, 
7  -Ind.  147 :  Indianapolis  St.  R,  Co.  v. 
Seerley,  35  Ind.  A.  467.  72  NE  169. 
1084. 

Iowa. — MeuntA  v.  Breltnebaoh,  41 

Iowa  627. 

Kan.— Wells  v.  Patton,  60  Kan.  732, 
33  P  16 ;  Bllas  v.  Bumes,  McC.  91. 

Ky. — Anderson  v.  Irvine,  11  B.  Mon. 
841 :  National  L.  Ins.  Co.  v.  Tweddell, 
58  SW  699,  22  KyL  881. 

Me. — Stephenson  v.  Davis,  S6  Me. 
78  ;  Badger  v.  Towie,  48  Me.  20  ;  Webb 
v,  God d art! ,  46  Me.  606;  Stetson  v. 
Corlnna,  44  Me.  29. 

Mass. — Johnson  v.  Can*.  310  Mass. 
1,  96  NE  966  ;  Crosby  v.  Harrison, 
lie  Mass.  114;  Brown  v.  Webber,  6 
Cush.  660. 

Mich. — Thompson  v.  Michigan  Mut. 
Ben.  Assoc.  62  Mich.  622,  13  NW  247. 

Mo. — Chouteau  v.  Allen,  70  Mo.  290; 
Curfman  v,  Maryland  Fidelity,  etc, 
Co.,  1C7  Mo.  A.  607.  162  SW  126; 
Klncald  V.   Bton,   52   Mo.   A.  664; 


to  the  jurisdiction  or  in  abatement'*  This  rule  was 
formerly  applied  to  objections  to  the  jurisdictioa 
of  the  federal  courts  because  of  the  citizenship  of 
the  parties;^  and  it  generally  applies  to  the  objec- 
tion that,  because  of  want  of  or  defeete  in  process 
or  service  or  return  thereof,  nonresidence  or  alienage, 
or  other  reason,  there  is  no  jurisdiction  of  the  person 
of  defaidant;^  in  most  jurisdictions  that  the  action 
has  been  brought  in  the  wrong  county  or  dis- 

ChrlsUan  v.  Williams,  36  Mo.  A.  297. 

Nebr. — Lowe  v.  Riley,  67  Nebr.  262, 
77  NW  758  ;  Anheuaer-Buach  Brewing 
Assoc  V.  Peterson,  41  Nebr.  897,  60 
NW  373  ;  Hurlburt  v.  Palmer,  39  Nebr. 
168,  57  NW  1019. 

N.  H, — Bishop  V.  Silver  Lake  Mln. 
Co.,  62  N.  H.  456 ;  Christian  Bducb- 
tlonal  Soc  v.  Varney,  64  N.  H.  376. 

N.  J. — Camden  Rolling  Mill  Co.  v. 
Swede  Iron  Co.,  32  N.  J.  L.  15 ;  Duka 
V.  Duke,  70  K.  J.  Eq,  186,  62  A 
466  [aCf  72  N.  J.  Eq.  434,  940,  65  A 
1117]. 

N.  y.~Whee!oek  I.ee,  74  N.  Y. 
495;  Bailey  v.  Spofford,  14  Hun  86; 
Gervftis  v.  Chicago,  etc,  R.  Co..  20 
NYClvProo  9B ;  Bradt  v.  Klriipatrlck, 
1  Paige  62. 

N.  C— McLean  v.  McDugald,  53  N. 
C.  388:  Killian  v.  Fulbrlght,  26  N. 
C.  9. 

Oh. — Long  V.  Newhouae,  67  Ota. 
St.  348,  49  NE  79. 

Pa — Smith  V.  Peimle*B,  ete.,  Ins.  Co., 
178  P&  16,  33  A  667:  Black  v.  Black, 
34  Pa  854. 

Porto  Rico, — Lowande  v.  Garcia,  13 
Porto  Rico  263. 

Tenn. — ^Templeton  v.  Mason,  107 
Tenn.  625,  66  SW  2B  (attachment). 

Tex. — San  Antonio,  etc  R.  Co.  v. 
Cockrill,  72  Tex.  613,  10  SW  702; 
Masterson  v.  CundlflV  56  Tex.  472 ; 
Piedmont,  etc,  Ins.  Co.  v.  Ray,  50 
Tex.  511;  Davis  v.  Texas,  etc.  R,  Co., 
12  Ttys.  Civ.  A  427,  84  SW  144  ;  Be- 
vlUe  V.  Rush,  (Civ.  A)  25  SW  1022; 
Meyer  v.  Smith.  3  Tex.  Civ.  A,  37,  21 
SW  996. 

Vt — Bellows  Falls  Bank  v.  Rutland, 
etc,  R.  Co..  28  VL  470. 

Va, — North  American  Guarantee  Co. 
V.  Lynchburg  First  Nat.  Bank,  96  Va. 
480,  28  SE  909 ;  Norfolk,  etc,  B.  Co. 
V.  Ampey,  93  Va.  108,  25  SE  22«: 
Wells  V.  Hughes,  89  Va.  648,  16  SB 
689  (by  statute) ;  Washington,  etc, 
TeL  Co.  V.  Hobson.  16  Gratt  (66  Va.) 
182. 

W.  Va.— Netter-Oppenhelmer  v.  El- 
fant.68  W.  Va.  99,  69  8E  892;  Val. 
ley  Bank  v.  Gettlnger,  3  W.  Va.  309. 

Wis. — Dutcher  v.  Dutcher,  39  Wis. 
661. 

See  Brown  T.  York  County,  8  Ont. 
Pr.  139. 

See  also  Infra  1  34  ;  Equity  [16  Cyc 
129  et  seq]  ;  Pleading  [SI  C5yc  163  et 
seq  166]. 

frnder  ths  code  see  infra  I  30. 
36.  Jones  v.  League,  IS  How.  (U. 
S.)  76.  16  L.  ed.  263;  Wlckllffe  v. 
Owings,  17  How.  (U.  S.)  47,  16  U  ed. 
44;  Shepherd  v.  Graves,  14  How.  (U. 
S.)  506,  14  L.  ed.  518;  Smith  v.  Ker- 
nochen.  7  How.  (U.  S.)  198,  12  L.  ed. 
666  ;  D'Wolf  v.  Rabaud,  1  Pet  (U.  S.) 
476.  7  L.  ed.  227  ;  Gause  v.  Clarks\'II le, 
1  Fed.  US,  1  McCrary  78;  Boy- 
reau V.  Campbell,  3  F.  Cas.  No,  1,760, 
McAll.  119  [aff  21  How.  223,  16  L.  ed. 
97];  Wood  V.  Mann,  29  P.  Cas.  No. 
17,962,  1  Sumn.  678  ;  Wythe  v.  Myers, 
29  F.  Cas.  No.  18,119,  S  Sawy.  696. 
But  it  Is  held  that  It  Is  not  necessary 
to  take  advantage  of  the  want  of  the 
requisite  citizenship  by  such  a  plea. 
If  this  or  any  other  defect  of  Jurisdic- 
tion appears  upon  the  trial  It  Is  the 
duty  of  the  court,  upon  its  own  mo- 
tion, to  stop  the  proceedings  and  dis- 
miss the  suit  Williams  v.  Nottawa, 
104  V.  S.  209,  26  L.  ed.  719;  Rae 
V.  Grand  Trunk'  R  Ca,  14  Fed.  401. 
See  Courts  [11  Cyc  877]. 

36.  n.  8. — The  Bee,  8  F.  Cas.  No. 
1.219.  1  Ware  332:  MUler  v.  Oa«e^ 
17  F.  Cas.  No.  9,671,  4  McLean  Oi; 
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triet;*^  that  jnriBdietional  facts  are  improperly,  or 
Uleelj  allied  j*^  that  the  necessary  jurisdictioDal 
amount  is  not  involved,  or  that  an  excessive  amount 
is  involved,  where  such  fact  does  not  appear  on  the 


Bateau  v.  Bernard,  19  F.  Cas.  No. 
11,579,  3  BUtchf.  244. 

Ala. — ^Tiarett  v.  Taylor,  60  S  858  ; 
Feeblea  v.  Weir.  60  Ala.  413 ;  Tonge 
T.  Brouon,  SS  Ala.  884;  Johnson  v. 
KlDfr.  20  Ala.  270.  ,  . 

Colo.— Cody  V.   Raynand,   1  Cohx 

Conn.— Bishop  v.  VoB4  27  Conn.  1; 
Bvlkley  v.  Starr.  »  Day  S62.   

Fla. — Putnam  Lumber  Co.  v.  EIlUs- 
Touiw  Co..  fiO  Fla.  afil.  89  S  193. 

Qa. — Beall  v.  Rust.  (8  Oa.  TT4 ;  Cox 
T.  Potts,  S7  oa.  621;  Ball  v.  New  Or- 
leans,  etc,  B.  0&,  2  Oa.  A.  Sll.  69 
6E  102.  ,  , 

ni— Traders  Mut.  I..  Ins.  Ca  v. 
Humphrey.  207  HI.  640.  <9  NSJ  87fi  [all 
109  IlL  A.  2461  :  Faxmers',  etc..  Ins. 
Ca  V.  Buckles.  49  IlL  482  ;  Hardy  V. 
Adams,  48  111.  582 ;  Qngg  v.  Sum- 
ner, 21  111.  A-  110  (holding  that  the 
question  whether  a  party  Is  entitled  to 
exemption  from  the  service  of  process 
may  be  raised  by  plea  In  abatement, 
although  It  Is  frequently  presented  by 
motion  ) . 

Ind. — ^Day  v.  Henry.  104  Ind.  824, 
4  SE  44 ;  Kelser  V.  Tandes.  46  Ind. 
174 ;  Baily  v.  Schrader,  34  Ind.  280 ; 
BnAy  v.  Richardson,  18  Ind.  1;  Lud- 
vlck  ▼.  Bechamlr^  IS  Ind.  198;  <Hilo 
Fvmenf  Ins.  Co.  v.  Stowman,  U  UA 
A.  20S.  44  NS  668,  940. 

Iowa. — Scbradet'  v.  Hoover,  87  Iowa 
154,  64  NW  463. 

Kan. — Blisa  v.  Bumes,  HcC.,91.  . 

Ky. — Wood  V.  Wood,  78'K3r.  6Si,  1 
KrL  368. 

— Bernstein  v.  Dalton  Clark 
SUve  Co.,  122  La.  412,  4?  S  763  ;  West 
V.  Lehmer,  116  212,  32  S  969 ;  Te- 
garden  v.  Powell,  15  La.  Ann.  184. 

Me. — Hall  V.  Gllmore.  40  Me.  678; 
Cook  V.  Lothrop,  18  Me.  260. 

Maaa. — Toung  v.  Providence,  etc.. 
Steamship  Co.,  160  Mass.  560,  23  N£ 
579;  IMv  V.  Floyd.  120  Mass.  488; 
Smith  T.  Dexter,  121  Mass.  697;  Cros- 
by V.  Harrison.  116  Mass.  114;  Ste- 
T«u  V.  Ewer,  2  Mete.  74 ;  Slmoods  v. 
Parker.  1  Mete.  608 ;  Carlisle  v.  Wes- 
um.  21  Pick.  626 ;  Ripley  V.  Warren, 
2  Pick.  692 :  Hawkes  v.  Kennebec 
County.  7  Mass.  461 ;  Prescott  v.  Tufts, 
7  Uass.  209 ;  Smith  v.  Bowker.  1  Mass. 

Mich. — ^Maxwell  v.  Speed,  60  Mich. 
U,  26  NW  824. 

UlsB. — Thornton  v.  Fltshugh,  18 
Kiss.  488. 

Ma — Curfman  v.  Maryland  Fidelity, 
etc  Co.,  167  Mo.  A.  607.  152  SW  126; 
Kincald  V.   Storz.   62  Mo.  A.  564. 

Nebr. — Lowe  v,  Riley,  57  Nebr.  252, 
"7  NW  758 ;  Kyd  v.  Cortlan<I  Exch. 
Bsiik,  66  Nebr.  557,  7S  NW  1058  ; 
Hurlburt  v.  Palmer,  89  Nebr.  168,,  67 
aw  1019. 

N.  H. — Christian  Ekiucatlonal  Soc, 
T.  Vamey,  64  N.  H.  276:  Curtis  v. 
Baldwin,  42  N.  H.  398;  Parsons  v. 
Sw€tt,  22  X.  H.  87,  64  AmD  S62 ;  Morse 
T.  Catley,  S  N.  H.  222. 

N.  T. — Burdick  v.  Freeman,  46  Hun 
188,  10  NTSt  758  [aff  120  N.  Y.  420, 
14  XE  9491:  Koppel  V.  Heinrlcha.  1 
Barb.  449:  McLean  v.  St  Paul. -etc, 
R.  Coi,  13  Daly  448,  18  AbbNCa* 
433;  Pease  v:  Delaware,  etc.,  R.  Co., 
10  Daly  469. 

OkL — Hobbs  V.  Oerman-American 
Doctora.  14  Okl.  236,  78  P  856. 

Pa, — ^West  V.  Nixon.  8  Grant  236. 

Tenn. — Peters  V.  Neely,  16  Lea  276 ; 
Boyd  V.  Buckingham,  10  Humphr.  424. 

TL— Shaw  V.  BiUdwin,  38  Vt.  447. 

Va. — RicImiODd,  Aa.  R.  Co.  v. 
Rodd.  88  Va,  648,  14  S&  281 ;  Barks- 
dale  T.  Neal.  18  Oratt  (67  Va.)  214; 
Uoaroe  v.  Redman,  2  Munf.  (16  Va.) 
240. 

W.  Va.— Hlnton  BMIard,  8  W. 
Va.  582. 

Wis. — Damp  Dane,  29  Wla  419. 
See  also  Appearances  [2  616 


Process 


et  seq]  ; 

seq]. 

[a]  Action  against  foreign  corpora- 
tion^—Where  a  foreign  corporation  has 
no  place  of  business  In  the  state  and 
is  not  doing  business  therein  at  the 
time  an  action  is  brought  against  It 
on  a  ccmtract  made  In  another  state, 
a  plea  to  the  Jurisdiction  or  In  abate- 
ment Is  generally  the  proper  ranedy. 
Camden  Rolling  Mill  Co.  v,  Swede 
Iron  Co..  32  N.  J.  L.  16.  And  where 
a-  declaration  served  on  an  agent  of 
a.  foreign  corporation  does  not  nega- 
tive the  existence  of  a  cause  of  actltm 
arising  in  the  state,  a  defense  that 
such  cause  of  action  arose  outside 
of  the  state  must  be  presented  by 
plea  and  not  by  a  motion  to  quash, 
so  that  the  decision  of  the  court  may 
be  reviewed  by  appeal  In  the  ordinary 
way.  Maxwell  v.- Speed,  60  Mich.  36, 
26  NW  824.  And  see  Ohio  Farmers' 
Ins.  Co.  V.  Stowman,  16  Ind,  A.  206, 
44  NE  658,  940;  Perry  v.  New  Bruns- 
wick R  Co.,  71  Me.  369 ;  Walter  A. 
Zelnicker  Supply  C%  v.  Mississippi 
Cotton  OU  Ca,  108  Mo.  A.  94,  77 
SW  321;  Peters  v.  Neely,  16  t«a 
(Tenn.)  276.  See  also  Corpnatlons: 
Process  [32  Cyc  «70]. 

ST.  V.  S.— Lewto  Blind  Stitch  Co. 
V.  At  better  Filling  Macb.  Ca,  181 
Fed.  974. 

Ala.— Torbert  v.  Wilson,  1  Stew.  A 
P.  200. 

Colo.— Cody  V.  Raynaud,  1  Colo. 
272. 

FIbl — Painter  Fertilizer  Co.  v.  Du 
Pont,  64  Fla.  388,  45  S  507  ;  Curtis 
V.  Howard,  88  Fla.  261,  14  S  812; 
Buckl  V.  Cone,  26  Fla,  1,  6  S  160. 

Oa. — Cox  V.  Potts,  67  Ga.  621. 

HI. — MasOn,  etc..  Special  Drain. 
Dlst  Comrs.  v.  Griffin,  134  111.  330, 
26  NE  996  ;  Drake  v.  Drake,  82  111. 
526  ;  Farmers',  etc.,  Ins.  Co.  v.  Buckles, 
49  III.  482;  Hardy  v.  Adams.  48  HI. 
532:  Waterman  v.  Tuttle,  18  HI.  292; 
Kenney  v,  Greer.  13  111.  432,  64  AmD 
439;  Clark  v,  Evans,  138  HI.  A.  66; 
Callender  v.  Gates;  46  III.  A.  374. 

Ind.— Day  v.  Henry,  104  Ind.  824,  4 
NB  44 ;  Bally  v.  Schrader.  34  Ind. 
260  ;  Indianapolis,  etc.,  R.  Co.  v.  Solo- 
mon, 2$  Ind.  634  :  Ft.  Wayne  Ins.  Ca 
V.  Irwin,  23  Ind.  A  63,  64  NE  817. 

Ky. — Glrty  v.  Logan,  8  Bush  8. 

La. — Tegarden  v.  Powell,   16  La. 
Ann.  184;  McAlplne  v.  Jones,  18  La. 
Ann.  409 ;  Knight  v.  Callmder,  10 
228;  Crouse  v.  Duffield,  12  Mart  689. 

Me.— Demuth  v.  Cutler,  60  Me.  298 ; 
Webb  v.  Goddard,  4«  Me.  606. 

Md. — Tyler  v.  Murray,  67  Md.  418 ; 
Hamilton  v.  State,  32  Md.  348. 

Mass. — Silver  v.  Graves,  210  Mass. 
36,  95  NE  948  (objection  cannot  be 
first  raised  by  prayer  for  instructions 
at  close  of  trial)  ;  Hastings  v.  Bolton, 
1  Allen  529  ;  Barry  v.  Page.  10  Gray 
398  ;  Brown  v.  Webber  6  Cush.  660 ; 
Davis  V.  Marston,  6  Mass.  199 ; 
Cleveland  v.  Welsh,  4  Mass.  591. 

Mo. — Johnson  v.  Detrlck,  162  Mo. 
243,  63  SW  S91;  State' v.  Rombauer, 
140  Mo.  121,  40  SW  763;  Chouteau  v. 
Allen.  70  Ma  290;  Kincald  v.  Stora, 
52  Mo.  A.  664. 

N.  H.— Bishop  V.  Sliver  Lake  Mln. 
Ca.  62  N.  H.  466. 

N.  M.— Qe<dc  V.  Shepherd.^  1  N.  M. 
346. 

N.  Y.— Daniels  v.  Patterson,  2  N.  T. 
47. 

N.  C— McLean  v.  McDugald,  63  N. 
C.  383:  Whicker  v.  Roberts,  32  N.  C. 
486;  Kllllan  v.  Fulbrlght,  26  N.  c, 
9 ;  Green  v,  Mangum,  7  N.  C.  89. 

Oh.— Allen  V.  Miller.  11  Oh.  St.  374. 

Pa. — Fennell  v.  GufTey,  156  Pa.  88, 
26  A  786. 

S.^C. — Comstock  V.  Alexander,  29 
S.  C   L  274. 

Tenn. — O'Sulllvan  v.  Larry.  2  Head 
64 ;  Cata  v.  Butler,  4  Hayw.  63. 


record or  that  ttvaA  in  pleading,  proeoss,  or  other- 
wise  has  been  resorted  to  by  plamtiff  for  the  pur- 
pose of  obtaining  jurisdiction  or  an  apparent  jurii^ 
diction.*"  As  a  rule  if  the  want  of  jurisdiction  ap- 

[22   Cyc   627   et      Tex. — San  Antonio,  eta.  R.  Co. 

Cockrlll,  72  Tex.  613,  10  SW  702:  Wat- 
son V.  Baker,  67  Tex.  48.  2  SW  876 ; 
Masterson  v.  (TundUf,  68  Tex.  472 ; 
Piedmont  eta.  Ina  Co.  v.  Ray.  60 
Tex.  611 ;  CampbeU  v.  Wilson,  S  Tex. 
879;  Walker  Stroud,  «  SW  202; 
Fields  v.  Ft.  Worth,  eta,  R.  Oa,  (Civ.. 
A)  30  SW  256;  Cj-eawell  Rauche,. 
etc.,  Co.  V.  Waldsteln,  (Civ,  A.)  28 
SW  860 ;  Logan  v.  Texas  BIdg.,  etc. 
Assoc.,  8  Tex.  Civ.  A  490,  28  SW  141;, 
Slator  V.  Trostel,  (Civ.  A.)  21  SW  286  : 
Whlttakor  v.  Wallace,  2  Tex.  A.  Civ." 
Cas.  I  668;  Morrison  v.  Jaloalck,  ] 
Tex.  A,  Civ.  Cas.  |  778. 

Va, — Norfolk,  etc.,  R.  Co.  V.  Ampey, 
92  Va.  108,  25  SE  228. 

W.  Va.— Netter-Oppenbelmer  v.  BI. 
fant,  62  W.  Va.  89.  ^9  SB  882  (ple% 
or  motion)  ;  Valley  Bank  v.  Bexteler 
Bank,  2  W.  Va.  886. 

Wis.— Dutober  v.  Dutcher,  29  Wla 
661. 

See  also  Venue  [40  Cyc  108  et  seq], 
[a]  Contra. — In  some  Jurledlction^ 
however,  it  Is  held  tliat  where  a  local 
action  is  brought  In  the  wrong  county 
an  objection  on  this  ground  is  based 
upon  want  of  Jurisdiction  of  the  sub- 
ject matter,  and  therefore  the  objeo- 
tloa  need  not  be  made  by  plea  or 
answer  In  abatement  but  may  be  raised 
at  any-  time.  Louisville,  eta,  R.  Co. 
V.  Davis,  83  Ind.  89 ;  Chicago,  etc.,  R. 
Co.  V.  Wheeler.  14  Ind.  A.  82.  40  NE) 
489 :  Orcutt  V.  Hanson,  71  Iowa  614, 

32  NW  483 :  Robinson  v.  Mead,  7  Mass. 
368;  McMaster  v.  Advance  Thresher 
Ca.  16  Wash.  147,  88  P  760  ;  McLeod 
v.  ElUa,  2  Wash.  117,  20  P  78.  See 
also  Venue  [40  Cyc  110,  111], 

38.  U.  S.— HlllULTd  V.  Brevoort,  12 
F.  Cas.  Na  6,605,  4  McLean  24. 

Ark. — Neale  v.  Smith,  «1  Ark,  564, 

33  SW  1058. 
La. — Cfouse  v.  Duffleld,  12  Mart.  639 

(residence). 

Mass. — Day  v.  Floyd,  130  Mass.  488 ; 
Hastings  v.  Bolton,  1  Allen  629. 

Tex. — Walhoefer  v.  Hobgood,  18  Tex. 
Civ,  A.  291,  44  SW  568. 

39,  U.  a— Bettes  v.  Brower,  184 
Fed.  342  (equity  suit  In  United  States 
court  by  special  plea). 

Ala.— Abraham  v.  Hall,  59  Ata.  386  ; 
Long  V,  Bakefleld,  48  Ala.  608. 

Ark. — Neale  v.  Smith,  61  Ark.  664. 
38  SW  1058  ;  Hamia  v.  Barter,  2  Ark. 
892. 

Cal. — Small  v.  Qwlnn,  6  Cal.  447. 
Conn. — Johnson  v,  Cocdte,  86  Conn. 
679,    84    A    97,    AnnCaslSlSC  276; 
Fowler  v.  Fowler,  60  Conn.  268. 

N.  Y. — Bradt  v.  Klrkpatrlck,  7  Palga 
62;  Church  v.  Ide,  Clarke  494. 

N.  C— Allison  V.  Hancock,  13  N. 
C.  298;  Sheppard  v.  Brl^^  9  N.  C. 
369  (by  statute). 

Porto  Rico. — Lowande  v.  Garcia,  18 
Porto  Rico  263. 

Tenn.— Covtogton  v.  Nellson,  6  Terg. 
475;  Martin  v.  Carter,  1  Yerg.  489. 

Tex. — HoflTman  v,  Cleburne  BiaR., 
eta.  Assoc.,  85  Tex.  409,  22  SW  164. 

See  also  Courts  [11  Cyc  766,  77* 
et  seql.  ^ 

_40.  u,  s. — Smith  V.  Kemochen,  7 
How.  198,  12  L.  ed.  686  (that  mortgage 
was  colorably  assigned  to  plaintiff  to 
give  federal  court  Jurisdiction  by 
reason  of  citizenship)  ;  DInsmore  v. 
New  Jersey  Cent.  R.  Co.,  19  Fed.  158; 
Gause  v.  Clarksvllta  j  Fed.  353,  1 
McCrary  78  (transfer  of  note  to  glv« 
Jurisdiction  to  federal  court)  ;  Boyreau 
v.  Campbell,  3  F,  Caa.  No.  1,760, 
McAll.  119  [aft  21  How.  228,  16  L.  ed. 
96]  (objection  that  the  deed  to  plaintiff 
under  which  he  claimed  in  ejectment 
was  merely  colorable,  and  executed 
solely  to  give  Jurisdiction). 

Ark.— Neale  v.  Smith,  81  Al*.  664, 
33  SW  1068. 

Nebr.— Hurlburt  t.  Palmer,  12  Nebr. 
168.  67  NW  1016. 
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pears  on  the  face  of  the  complaint,  bill,  or  record, 
objection  muE<t  be  taken  by  demurrer  or  motion,  and 
not  by  plea  or  answer.*^ 

[$29]  c  By  DomniTer.  The  objection  may  be 
raised  by  demurrer  where  the  want  of  jurisdiction 
appears  oa  the  face  of  the  pleading  or  record  but 
a  demurrer  will  not  raise  the  objection,  when  it  does 
not  so  appear.^ 

[$  30]  ±  By  Demurrer  or  Answer  under  the 
tJodes.  The  New  York  code  of  civil  procedure  pro- 
vides that  defendant  may  demur  to  the  complaint 
where  certain  enumerated  objections  appear  on  the 
face  thereof,  including  the  objections:  (1)  That  the 
court  has  not  jurisdiction  of  the  persou  of  defend- 
ant; and  (2)  Uiat  the  court  has  not  jurisdiction  of 
the  subject  of  the  action;  that,  where  any  of  tlie 
matters  enumerated  as  grounds  of  demurrer  do  not 
appear  on  the  face  of  the  complaint,  the  objection 
may  be  taken  by  ablswer;  and  that,  if  such  an  objec- 

N.  CL— Md^ean  v.  McDugald,  6S  K. 
C  S8S  (aulKninent  made  to  evade  the 
law  regulating  venue  of  actions), 

TeiE. — ^Hofbnan  v.  Cleburne  Bldg., 
eta,  AsBoc,  86  Tex.  409.  22  BW  164; 
Ttdbau  v;  Klchoff,  88  Tex.  68,  17  BW 
S8I :  Dwrer  T.  Bsssett,  88  Tex.  874  (all 
holding  that  where  Jurfadlotlon  de- 
pends upon  the  amount  In  oontroversjr 
this  Is  determined  by  the  declaration, 
complaint,  or  petition,  and  If  Items 
are  fraudulently  Inserted  therein  for 
the  purpose  of  conferring  Jurisdiction 
defendant  must  raise  the  question  by 
pleading  such  fact  In  abatement)  : 
Sden  T.  Osborne,  (Civ.  A.)  29  SW  414. 

And  see  supra  |  28. 

[a]  OollnalT*  bOl^The  objection  to 
a  bin  that  It  was  not  exhibited  In 
good  faith,  but  colluslvely,  and  in 
the  Interests  of  others,  goes  to  the 
jurisdiction  of  the  court,  and  should 
M  raised  by  plea  in  abatement,  and 
not  by  answer.  Dmsmore  v.  New 
Jersey  Cent  R.  Co.,  19  Fed.  168.. 

41.  Kewell  v.  GattUng,  7  bid.  147 ; 
Klngman-St  IjouIs  Xmplanent  Co.  v. 
Bantler  Bros.  Hardware  Co.,  187  Mo. 
A.  808,  lis  8W  600;  Vartck  Dodge, 
9  Paige  (N.  T.)  149.  See  infra  ||  29- 
Sl.  But  the  fact  that  the  -complaint 
contains  averments  showing  want  of 
Jurisdiction  over  the  parties  does  not 
Justly  the  court  In  refusing  to  proceed 
if  defotdant  appears  and  fails  to  plead 
to  the  jurisdiction.  McLean  v.  8t. 
Paul,  etc^  R.  Co.,  18  Daly  (N.  T.) 
446,  18  AbbNCas  428. 

40.  U.  a — Southern  Pac  Co.  v. 
Denton,  146  U.  S.  202,  18  SCt  44,  36 
li  ed.  948 ;  Meyer  v.  Herrera,  41  Fed. 
66 ;  Vamer  t.  West,  28  F.  Caa.  No. 
16.886.  1  Woods  493. 

Ala. — Tigrett  v.  TayltH-,  60  8  868; 
Harwell  V.  Xehman,  72  Ala.  844  ;  Long 
T.  Bakefleld,  48  Ala.  608;  Rose  v. 
Thompson.  17  Ala.  628. 

CtAo. — ^HuRbes  V.  Cununings,  7  Colo, 
S08,  8  P  928. 

Oa.— K^ndrkdE  v.  Whitfleld,  SO  Oa. 
178 :  W^l><ce  Southern  Bxpress  Co., 
T  On.  A.  S66,  67  SB  694. 

Ind.— Kelser  t.  Tandes,  46  Ind.  174 ; 
Stanford  v.  Stanford,  42  Ind.  48S ;  Loeb 
T.  MathiB,  87  Ind.  806;  Newell  T. 
Oatling,  7  bid.  147. 

Iowa. — Orcutt  Hanscm,  71  Iowa 
614,  88  NW  482. 

Me. — Stephenson  v.  Davis,  66  Me. 
78 ;  Demuth  v.  Cutler,  GO  Me.  298 ; 
Hathome  v.  Haines.  1  Me.  2S8, 

Md. — Crook  v.  Pitcher,  61  Md.  510, 

Mo. — Linden  Real  Elst.  Co.  v.  Lindell, 
188  Ma  886.  88  SW  466 ;  Klngman- 
SL  lAUta  ImpL  Ca  ▼.  Bantley  Bros. 
Hardware  Oc  187  Ho.  A.  808,  118 
SW  800.  _ 

N.  T. — Oervals  v.  Chicago,  eta,  K. 
Co..  12  NTS  312.  20  NTClvProc  ,95; 
Chapman  v.  Wilber,  6  Hill  476  ;  Varick 
V.  Dodge,  9  Paige  149. 

Tex. — Masterson  v.  CundifT,  68  Tex. 
478 :  Blgham  v.  Taltrat,  6t  Tex..  460 ; 
Willis  V.  Whiter  (Cly.  A.)  88  SW  818 : 


Johnson  V.  Price,  8  Tex.  A. 
I  766. 

Vt.— Murphy  V.  Lincoln.  68  Vt  878, 
22  A  418, 
See  also  Pleading  [81  Cyc  800], 
ObJeeUoHl  to  TWni*  see  Venue  [40 
Cyc  1087. 
Ttadav  Hi*  code  see  Infra  I  80. 

43.  U.  S. — RoblnlOn  v.  National 
Stock  Tard  Co.,  12  Fed.  861,  20 
Blatchf.  618. 

Ala.— Tigrett  v.  Taytor,  60  S  868  : 
Abraham  v.  Han.  69  Ala.  886;  Jordan 
v.  Hazard,  10  Ala.  221. 

Cal.— Doll  v.  Fetter,  16  Cal.  482. 
Conn. — Johnson  v,  Cooke.  86  Conn. 
6T9.  84  A  97,  AnnCasl918C  276. 

Ind. — Indianapolis  St.  R  Co..  v. 
Seerley,  35  Ind.  A.  467,  72  NEJ  169, 
1034. 

Kan. — Bliss  v.  Bumes,  MoC.  91. 
Ky. — Baker  v.   Louisville,   etc.,  R. 
Co.,  4  Bush  619 :  Currie  Fertiliser  Co. 
V.  fcrlsh,  74  SW  268,  24  KyL  2471. 
Md.--01tting8 '  V.  State,  33  Md.  468. 
Minn.— Gill  v.  Bradley,  21  Minn.  15 ; 
Donnan  v.  Ames,  9  Minn.  180 ;  Powers 
T.  Ames,  9  Minn.  17& 

Miss. — Hurt  V.  Southern  R.  Co.^  40 
Miss.  391. 

Mont. — Knight  V.  Le  Beau,  19  Mont. 
228,  47  P  962.  , 

N.  J. — ^Wlnant  v.  Nantical  Prepara- 
tory School,  70  N.  J.  L.  366.  57  A  133, 
N.  Y. — Brisbane  v.  Pennsylvania  R. 
Co.,  141  App.  Div.  366,  126  NTS  1042 
Frev  on  other  grounds  205  N.  T.  481, 
98  NE  7521  ;  Belden  v.  Wilkinson.  44 
App.  DIv.  420,  60  NTS  1088 ;  Bradt 
Kirkpatrlck.  7  Paige  62.  ■ 

N.  C— Charlotte  Bank  v.  Britton.  88 
N.  C.  866. 

Porto  Rico. — Lowande  v.  Garcia,  IS 
Porto  Rico  268. 

R.  I. — Third  Nat.  Bank  v.  Angell, 
IS  R.  1.  1,  29  A  500. 

S.  C. — Pollock  v.  Carolina  Interstate 
Bldg.,  etc.,  Assoc,  48.  &  C.  65,  26 
SB  977,  69  AmSR  896. 

Tex. — ^Dwyer  v.  Bassett,  68  Tex.  274 ; 
WaUioefer  v.  Hobgood,  18  Tex.  Clv. 
A.  281,  44  SW  666. 

Va. — ^Norfolk,  etc.,  R.  Co.  Ampey, 
98  Va.  108,  26  SR  226. 
See  also  Pleading  [31  Cyc  800,  801], 
VMCMttr  for  plea  ox  answer  aee 
supra  1  28. 

44.  Code  Clv.  Proc.  ||  488.  498,  499. 

45.  Robinson  v.  Oceanic  Steam  Nav. 
Co.,  112  N.  T.  315,  19  NE  626.  2 
LRA  636  [aft  56  N.  T.  Super.  108,  1 
NTS  418,  16  NTClvProc  88]  ;  Gilbert 
V.  Tork,  111  N.  T.  B44,  19  NE  268  ; 
Wheelock  v.  Lee,  74  N.  T.  496 ;  Bris- 
bane V.  Pennsylvania  R.  Co.,  141  App. 
Dlv.  366.  125  NTS  1042  [rev  on  other 
grounds  206  N.  T.  431,  98  NE  752] ; 
Mallory  v.  Virginia  Hot  Springs  Co.. 
157  App.  Dlv.  253,  141  NTS  961; 
Barber  v.  Barber.  187  App.  Dlv.  666, 
122  NTS  462;  Manning  v.  Canadian 
Locomotive  Co.,  120  App.  Div.  785rl0B 
NTS  662 ;  Le  Brantz  v.  Campbell,  89 
App.  Dlv.  688,  85  NTS  664 :  Weidman 
V. Sibley.  16  Am.  Dir.  81«,  44  NTS 


tion  is  not  taken  either  by  demurrer  or  answer,  de- 
fendant is  deemed  to  have  waived  it,  except  the  objec- 
tion to  the  jurisdiction  of  the  court,  and  the  objec- 
tion that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.**  Under  these  pro- 
visions it  is  held  that  an  objection  going  to  the  power 
of  the  court  and  showing  that  it  has  no  jurisdiction 
of  the  subject  matter  of  the  action  may  be  raised  at 
any  time,  but  that  objections  formerly  raised  by  plea 
in  abatement,  as  that  the  court  has  no  jurisdiction 
of  the  person  of  defendant;  including  the  objection 
that  the  action  is  not  brought  in  the  county  of 
defendant's  residence,  must  be  taken  by  answei?  where 
the  want  of  jurisdiction  does  not  appear  on  the  face 
of  the  complaint,  or  by  demurrer  where  it  does  so 
appear,  and  if  it  is  not  taken  either  b;^  demurrer 
or  answer  it  is  waived.*"  There  are  similar  pro- ' 
visions  in  the  codes  of  some  of  the  other  states,  and 
they  have  generally  been  given  a  like  construction.''* 

Clv,  Caa.  1057 ;  Hogan  v.  Glueck,  2  App.  Dlv.  82, 
37  NTS  622  ;  Bunker  v.  l^anss,  76 
Hun  543,  28  NTS  210;  Drake  v.  Drake. 
41  Hun  ( N.  T. )  366 ;  House  v.  Lock- 
wood,  40  Hun  <N.  T.)  632  ;  Hamburger 
v.  Baker,  86  HunfN.  T.)  466 ;  ThIem 
V.  Madden.  27  Hun  (N.  Y.)  871; 
Holbrook  V.  Baker,  16  Hun  CS.  Y.) 
176 :  Johnson  v.  Adams  Tobacco  Co., 
14  Hun  <N.  T.)  89 :  Burling  v.  Free- 
man, 2  Hun  (N.  T.)  661;  Gray  v. 
Ryle,  60  N.  T.  Super.  198;  Johnson 
V.  Victoria  Chief  Copper  Min.,  etc., 
Ca,  60  Misc.  467,  118  NTS  1023: 
Gordon  v.  Moore,  59  Misc.  161,  110 
NTS  374 :  Rosenblatt  v.  Jersey  Novelty 
Co.,  46  Misc.  59,  90  NTS  816  ;  Schll- 
linger  v.  Herrmann,  35  Misc.  280.  71 
NTS  778 ;  Siegel  v.  Cohen,  28  Misc. 
366,  51  NTS  318;  Delaware,  etc.,  R. 
Ca  v.  New  York,  etc.,  R.  Co.,  12  Misc. 
230,  38  NTS  1081 ;  Chambers  v.  Feron, 
66  NTS  338  ;  Donnelly  v.  Woolsey,  13 
NTS  433  ;  Gervais  v.  Chicago,  etc.,  R. 
Co..  12  NTS  812,  20  NTClvProc  96; 
McLean  v.  St  Paul,  etc,  R.  Co..  9 
NTClvProc  894 ;  Heenan  v.  New  York, 
etc..  R.  Co.,  6  NYCIvProc  848,  1 
HowPrNS  68 ;  De  Busslerre  t.  H<^la- 
day,  4  AbbNCas  (N.  T.)  111.  65 
HowPr  210 ;  Pottw  v.  Neal,  68  HowPr 
(N.  T.)  158.  (1)  But  It  has  been 
held  that  the  objection  that  a  sum- 
mons, as  the  commencement  of  a  suit, 
was  not  properly  served,  is  not  avail- 
able in  an  answer  or  demurrer,  but 
only  on  motion  to  set  the  proceedings 
aside,  as  the  meaning  of  the  language 
of  the  code,  allowing  It  to  be  set  up 
as  a  defense  that  "the  court  has  no 
Jurisdiction  of  the  person"  is  that  the 
person  is  not  subject  to  the  Jurisdic- 
tion of  the  court,  and  not  that  origins] 

Srocess  has  been  improperly  8er\'ed. 
rones  v.  Hope  Mut  L.  Ins.  Co..  6 
HowPr  (N.  T.)  96.  And  see  Belden 
V.  Wilkinson.  44  App.  Div.  420,  60 
NTS  1083.  (2)  The  objection  that.. the 
court  has  no  Jurisdiction  because  de- 
fendant is  a  foreign  corporation  cannot 
be  entertained  on  a  motion  for  leave 
to  serve  a  supplemental  complaint. 
Johnson  T.  Victona  Chief  Copper  Min., 
etc.  Co.,  80  MIsc  467.  118  NTS  1028. 

48.  Ind. — Eel  River  R.  Co.  v.  State, 
143  Ind.  221,  42  NE  617;  McCoy  v. 
Able,  131  Ind.  417,  80  NE  628,  81 
NE  458 ;  Tucker  v.  Sellers.  ISO  Ind. 
514,  30  NE  681;  Day  v.  Henry..  104 
Ind.  824,  4  NG  44;  Slauter  v.  Hollo- 
well,  90  Ind.  286 ;  Wilcox  T.  Moudy. 
82  Ind.  219 ;  State  v.  Knnts,  74  Tnil. 
17;  Kelser  v.  Tandes,  45  Ind.  174; 
Indianapolis,  etc.,  R  Co.  v.  Solomon. 
23  Ind.  534  ;  Newell  v.  Gatling.  7  Ind. 
147  ;  Indianapolis -St  R.  Co.  v.  Seerley, 
36  Ind.  A.  476.  72  NE  169,  1034: 
Delaware  v.  Ripley  County,  26  Ind,  A. 
97,  59  NE  189 ;  Ft.  Wayne  Ins.  Co.  v. 
Irwin.  23  Ind.  A.  68,  54  NE  817: 
Globe  Ace  Ins.  Co.  v.  Reid,  JS'Ind.  A. 
203,  47  NE  947,  49  NE  291:  Ohio 
Fanners'  Ins.  Ca  v.  Stouman,  16  Ind. 
A.  806,  44  NB  668,  840 ;  Chicago,  etc.. 
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[J  31]  By  Motion.'^  In  most  jurisdictions  the 
objection  for  want  of  jurisdiction  may  be  raised  by 
motion  where  it  appears  on  the  face  of  the  record;" 
and  in  some  cases,  even  where  the  objectiou  is  based 
on  matter  dehors  the  record,  it  has  been  allowed  to 
be  raised  by  motion  sapported  by  affidavits  and  oral 
evidence.*'  And  if  the  court  had  no  jurisdiction  of 
the  subject  matter,  so  that  the  judgment  is  void,  the 
objection  may  be  raised  by  motion  supported  by 
affidavits  even  after  trial  and  judgmrat."  The  ques- 
tion of  the  jnrisdiction  of  the  court  is  not  raised 
hf  motioii  to  diranisB  because  the  eomplaint  fails  to 
state  a  cause  of  action.'^ 


Pointing  out  defects.  Where  the  objection  may  be 
raised  by  motion  it  has  been  held  that  a  person 
appearing  specially  for  the  purpose  of  maldng  objec- 
tion to  jurisdiction  must  point  ont  speeifical^  the 
defects  on  idiich  he  relies." 

[$32]  f.  By  Flea  or  Answer  in  Bar.  Objections 
to  jur^diotion  which  go  merely  in  abatement  cannot 
be  raised  by  a  plea  or  answer  in  bar."^ 

[4  33]  g.'  By  Notice  of  Defense.  In  Michigan 
objection  to  jurisdiction  has  been  allowed  to  be  set 
up  a  notice  of  defense  under  the  general  issue." 
34]   3.  Waiver  of  Objection  by  Acts  Implying 


H.  Co^  V.  Wheeler.  14  Infl,  A.  62,  42  NE 
489. 

Mo. — Hubbard  v.  HavenB.  21$  Mo. 
698.  117  SW  1104;  Hendrlcka  v.  Callo- 
«a.y.  211  Mo.  S36.  Ill  SW  60;  Hudson 
v.  Cahoon,  .193  Mo.  647,  91  SW  72; 
Johnson  v.  Detrlck.  152  Mo.  243.  E3 
SW  891 :  Linden  Real  Estate  Co.  v. 
Lindell.  133  Mo.  386,  33  SW  4S6 ; 
Paddock  V.  Somes,  102  Mo.  226,  14  SW 
"46.  10  LRA.  264  ;  Bamett  v.  Colonial 
Hotel  BIdK.  Co.,  137  Mo.  A.  636,  ll9 
SW  471 ;  Klngman-St  I^uis  Impi.  Co. 
V.  Bantley  Brc».  Hardware  Co.,  137 
>Io.  A.  308.  118  SW  600;  L«ddonia 
Farmers'  Bank  v.  St  Louis,  etc.,  R. 
Co,.  119  Mo.  A.  1,  95  SW  286.  In  thia 
EUte  it  haa  been  held  that  even  where 
it  apiwars  on  the  face  of  a  petition 
for  partition  that  the  fonun  is  Im- 
properlr  laid,  a  plea  to  the  Jurisdic- 
don.  even  when  coupled  with  a  plea 
to  the  merltiL  may  be  made  by  answer ; 
and  the  objection  is  not  waived  by 
falling?  to  demur  as  permitted  by 
statute.    Johnson  v.  Detrtck,  supra. 

Mont. — Knlebt  v.  LeBeau,  19  M<a)t. 
223.  47  P  952. 

Xebr. — Templtn  v.  Klmsey,  74  Nebr. 
114.  105  NW  89;  StiUl  v.  Powell,  70 
Vebr.  97  NW  249:  I4nton  v. 

Her&  C9  Nebr.  460,  965  NW  1040,  111 
AntSR  560  and  note;  Baker  v.  Union 
Stock  Tarda  Nat  Bank.  OS  Nebr.  801. 
89  XW  269.  92  AnlSR  484  and  note; 
Lowe  V.  Riley,  67  Nebr.  252.  77  NW 
758 ;  Kyd  v.  Cortland  Exch.  Bank,  56 
Nebr.  557,  76  NW  1058;  Herbert  v. 
Wortendyke,  49  Nebr.  182,  68  NW 
3SD:  Anheuser-Busch  Brewing  Assoc. 
T.  Peterson,  41  Nebr.  897,  60  NW  373  ; 
Huriburt  t.  Palmer,  89  Nebr.  168,  57 
NTV'  1019. 

K.  C. — Hawkins  v.  HuKhes,  87  N. 
C  116  :  Walton  v.  Walton,  SO  N.  C. 
26;  Flack  v.  Dawson,  69  N.  C.  42; 
Charlotte  Bank  v.  Brttton.  66  N.  C. 
3«5. 

Oh. — Jxmg  V.  Newhouse,  67  Oh.  St 
3«,  49  NE  79;  Drea  v.  Carrlngton,  32 
Oh,  St.  B96 ;  Whitehead  v.  Poat,  2 
OhSACP  408,  2  OhNP  298.  . 

47.  O1>j«ouons  to  vanne  see  Venue 
[40  Cyc  110]. 

ObjMtloss  to  prooMS  or  aarvloa 
tbaraof  see  Process  [32  Cyc  624  et  Req]. 

Sm.0— Iv  obj«etloiu  see  infra- 
i  601, 

48.  U.  a— Mnntdpal  Inv.  Co.  v. 
Gardiner,  SS  Fed.  964;  Nasro  v. 
Cr&gin,  16  F.  Cas.  No.  10,002,  3  Dill. 
474. 

Ala.— Tlgrett  v.  Taylor,  60  S  858  ; 
Harwell  v.  Lehman,  72  Ala.  344. 

Conn. — Bishop  v.  Voee,  27  Conn.  1, 

Flsk — Bngelke.  etc..  Milling  Co.  v, 
Grunthal,  48  Fla.  849,  36  S  17. 

IlL—oreer  v.  YouaK,  120  III.  184, 
11  NB  167. 

Kan. — Cohen  v.  Trowbridge,  6  Kan. 

as. 

Me.— Casalty  v.  Cota.  64  Me.  380; 
^•'bb  V.  Qoddard.  48  Me.  506. 

MassL — ^Brown  v.  Webber,  6  Gush 
MO. 

Xebr. — VaxheB  v.  McHafRe,  82  Nebr. 
:i2.  49  NW  721 ;  Bell  v.  White  Lake 
Lumber  Co.,  21  Nebr.  626,  22  NW 
HI. 

X.  T. — Otis  V.  Wakeman,  i  Hill  604. 
Tenn. — Parker  t.  Porter,  4  Yers.  81. 
Vt— Stoiuchton  V.  Mott.  IS  Vt  176. 
W.  Va. — Netter-Oppenhelmer  v.  BH- 
(utt  61  W.  -n,  99,  iM  SB  89S. 


See  also  Dismissal  and  Nonsuit  [14 
Cyc  434 J. 

[a]  Oontra^Yamer  v.  West  27  F. 
Cas.  No.  16,886,  1  Woods  493  (objec- 
tion that  jurisdiction  does  not  appear 
on  face  of  declaration ;  proper  mode 
of  objection  by  demurrer)  ;  Johnson 
V,  Adams  Tobacco  Co.,  14  Hun  (N. 
T.)  89  (under  code  proper  mode  Is  by 
demurrer).    See  supra  |  SO. 

Cb]  Motion  to  Tftoata  otOnr  at  pnb- 
lloatton.  A  nonresident  may  move  to 
vacate  an  ^rder  ot  puUlcatlon  aa  a 
method  of  objecting  to  the  jurisdic- 
tion of  the  court  over  his  person 
Von  Hesse  v.  Mackare,  65  Hun 
366.  8  NTS  894  [aff  121  N.  T.  684, 
24  NE  1099].  See  also  Reed  CbU- 
son,  142  N.  T.  152,  86  NE  884. 

49.  U.  S.— Lewis  Blind  Stitch  Co. 
v.  Arbetter  Felltn^  M|ioh.  Ca,  1(1  F^. 
974  ;  Nazro  v.  Cragln.  IT  F.  Cas.  Na 
10,062,  8  Dill.  474. 

IlL>-ares8r  v.  Sumner,  21  lU.  A. 
110  (exemption  from  service  of  proc- 
ess). And  see  Waterman  v.  Tuttle, 
18  HI.  292  (action  In  wrong  oounty). 

Kan. — ^Van  Horn  v.  Great  Western 
Mfg.  Co.,  87  Kan.  623.  16  F  662 
(motion  to  set  aside  summons  and 
service  thereof  procured  by  fraud). 

Nebr. — Brown  v.  Ooodyear,  29  Nebr. 
376,  45  NW  618;  Freeman  v.  Burts, 
16  Nebr.  328.  20  NW  207. 

N.  Y. — Danlela  v.  Patterson,  S  N.  Y. 
47  ;  Dewitt  v.  Buchanan,  64  Barb.  81 ; 
McKee  v.  Oliver,  2  Daly  381 ;  Perry 
v.  Erie  Transfer  <3o.,  19  NYS  239,  22 
NYClvProc  178,  .28  AbbNCas  480. 

Oh. — Craig  v.  Toledo,  etc,  R.  Co., 
8  OhS&CP  146,  2  OhNP  64. 

Tex. — Qouhenant  v.  Anderson,  20 
Tez.  469  ;  Austin  v.  Jordan,  6  Tex. 
130;  Fitspatrlck  T.  Small,  1  Tex.  A. 
Civ.  Caa.  I  1140;  Sander  v.  Ker,  1 
Tex.  A.  Civ.  Caa  I  1081. 

[a]  Contra. — ^Walker  y.  Tltat,  7  Fed. 
436,  2  McCrary  241  (holding  that  In 
ejectment  where  the  landlord  la  made 
defendant,  a  plea  that  the  premises 
In  dispute  are  In  custodia  legia  In  the 
state  court  through  his  tenants  and 
himself -as  a  state  officer  In  whom  the 
title  has  been  vested  by  operation  of 
law  cannot  be  raised  bv  motion  to 
dismiss,  but  only  througn  a  plea  in 
abatement)  ;  Tlgrett  v.  Taylor,  (Ala.) 
60  S  858:  Cody  v.  Kanaud,  1  Colo. 
272  (no  jurisdiction  of  the  person)  ; 
Bishop  V.  Voee,  27  Conn.  1  (objection 
that  defendant  was  served  with  process 
while  temporarily  In  the  state  for  the 
purpose  of  attending  court  aa  a  party)  : 
Greer  v,  Younfc  120  111.  184,  11  NE 
167 ;  Farmers',  etc.,  Ina,  Co.  v.  Buckles, 
49  III.  482  (defect  hi  service,  of 
process)  ;  Day  v.  Henry,  104  Ind.  324, 
4  NE  44  (objection  to'  jurisdiction  of 
Justice  of  the  peace  because  of  non- 
residence  of  defendant  in  township, 
and  of  want  of  proper  service)  ;  Lu<7- 
wick  v.  Beckamire,  16  Ind.  198 ; 
Badger  v.  Towle,  48  Me.  20 ;  Johnson 
V.  Carr,  210  Mass.  1,  96  NE  966  ; 
Crosby  T.  Harrison,  116  Mass.  114 ; 
Bishop  V.  Sliver  lAfee  Min.  Co.,  62 
N.  H.  466;  Barber  V.  Barber,  137 
App.  Dlv.  666,  122  NYS  462  (hold- 
ing that  where  the  complaint  in  an. 
action  for  separation  stated  a  cause 
of  action  and  showed  on  its  face 
that  the  court  had  Jurisdiction  thereof, 
and  of  tiM  partlM^  tlw  quwtlon  of 


want  of  jurisdiction  on  the  ground 
that  defendant  bs:^  never  been  a  resi- 
dent of  the  state,  and  had  thereto- 
fore procured  a  divorce  from  plaintiff 
In  another  state,  could  be  raised  only 
by  answer  and  could  not  be  decided 
upon  aflldavlts  supporting  a  motion 
to*  set  aside  the  tadaf  for  service 
upon  defen)3ant  by  publication)  ;  John- 
son V.  Adams  Tobacco  Co.,  14  Hnn 
(N.  Y.)  89;  Johnson  v.  Victoria  Chief 
Copper  Min.,  etc.,  Co.,  60  Misc.  4S7, 
113  NYS  1023 ;  Delaware,  etc,  R.  Co. 
V.  New  York,  etc,  R.  C:o.,  12  Misc. 
230,  83  NYS  1081;  Bradt  «.  Klrk- 
patrlck,  7  Paige  (N.  Y.)  02  (holding 
that.  If  a  bill  does  not  snow  the  value 
of  the  property  In  controversy,  de- 
fendant must  object  by  his  pleadings, 
and  he  cannot  .move  to  dismiss  the 
bill).  And  se^  Bllxabethtown,  ete., 
R  Co.  V.  T»lor,  7  KyL  447.  See 
also  Dlsmissaf  and  Nousult  [14  Cje 
4841. 

[bl  Valiiirs  to  oMeot  to  mode  of 
raudng  objwtloa. — In  a  case  where 
no  jurisdictional  defect  appeared  ot 
record,  but  the  facts  were  not  dte- 

Ruted  and  plaintiff  made  no  objeetlon, 
:  is  not  ground  for  reversal  that 
Uie  question  ot  jurisdiotlim  was  al- 
lowed to  be  raised  and  decided  on 
motion  founded  on  affidavit  Instead  of 
putting  defendant  to  his  plea.  Hay- 
wood T.  Johnson,  41  Mich.  698,  2  NW 
926. 

[c]  AbMiuM  of  hmmmxt  defend- 
ant;   OlijeotloB    1>7    fiftflsfniiflant  i 

Where  the  Jurisdiction  of  a  court  of 
equity  is  materially  affected  by  reason 
of  the  fact  that  relief  cannot  be 
granted  tn  the  absence  of  a  defendant 
who  cannot  be  reached  by  service  ot 
process.  It  is  proper  that  the  question 
should  be  raised  Vy  demurrer  or 
motion  to  dismiss  when  the  defect  of 
Jurisdiction  appears  on  the  face  of  the 
bill  and  Is  raised  by  the  codefendant 
Iron  Age  Pub.  Co.  V.  Western  Union 
Tel.  Co.,  83  Ala.  498,  3  S  499,  3  AmSR 
768. 

[d]  On  motion  for  toave  to  mtt* 
•npmamental     oomplalnt^In  New 

York,  where  the  code  requires  the 
objection  that  there  is  no  Jurisdiction 
of  the  person  to  be  raised  by  demurrer 
where  it  appears  on  the  face  of  the 
complaint  and  by  answer  when  it  does 
not  so  appear,  the  objection  that  the 
court  has  no  jurisdiction  because  de- 
fendant is  a  foreign  corporation  cannot 
be  entertained  on  motion  by  plaintiff 
for  leave  to  serve  &  supplemental 
complaint  Johnson  v.  Victoria  Chief 
Copper  Mia.,  etc.,  Co.,  60  Misc  467, 
113  NYS  1023. 

60.  Wayne  v.  Caldwell,  1  S.  D. 
483,  47  NW  547,  36  AmSR  750. 

51.  Newcoml>e  v.  Ostrander,  60 
Misc.  103,  122  NYS  828  [aJI  140  App. 
Dlv.  946,  126  NYS  IISS]. 

62.  Epnwn  V.  Ooodyear,  89  Nebr. 
376,  46^  NW  618  (holding  that  an 
objection  "that  no  oertlfled  copy  of 
the  summons  therein  has  been  served 
on  the  defendant  as  required  by  law" 
Is  too  general  to  be  available)  :  Free- 
man y.  Burks,  16  Nebr.  1 228,  20  NW 
207;  Oretch  t.  Maxfleld,  4  Nebr. 
(Unoff.y  266,  93  NW  934. 

53.  Waterman  v.  Tuttle,  18  HI.  292 
(action  in  wrong  county).  See  supra 
I  28, 

54.  Copes  T.  Anglo-AmerlaaB  Pi<e- 
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ABATEMENT  AND  REVIVAL 


[§§  34-35 


AdmiBsion  of  Jurisdiction'^ — a.  In  OeneraL  As  we 

have  seen,  jurisdiction  of  the  subject  matter  cannot 
be  conferred  upon  the  court  by  consent  or  waiver." 
But  the  objection  to  jurisdiction  of  the  person  and 
other  objections  to  jurisdiction  going  merely  in 
abatement  may  be  waived,"'  and  as  a  rule  they  are 
waived,  and  cannot  be  afterward  uiged  in  any  mode 
if  defendant,  without  properly  raising  the  objection, 
appears  generally,  proceeds  to  trial,  makes  a  motion, 
or  does  any*  other  act  which  constitutes  an  implied 
admission  of  jurisdiction  or  a  general-  appearance.'^ 
But  there  is  no  waiver  by  acts  wUieh  are  consistent 

vision  Co..  TS  Mich.  r41.  <1  NW  eso 
Oioldlng  that,  although  a  plea  In 
abatemoit  would  hays  been  the  better 
practice,  yet  an  objection  to  Jurladtc- 
tlon  on  the  srouna  that  It  was  ob- 
tained by  ordering  roods  merely  for 
the  purpose  of  attaching  them  might 
be  set  up  In  a  notice  of  defense  under 
ttie  general  Issue).  v 

60.   PleadlBff  br  attonvy  see  Inftu 
I  687. 

66.  See  Bupra  i  t9,  and  cases  there 

cited. 

67.  See  Bupra  |  27,  and  eases  there 
Cited. 

68.  U.  S.— Beck,  eta,  Uth.  Ca  v. 
Wackar,  76  Fed.  10,  22  CCA  11. 

Ala. — ^LaiDpley  v.  Beavers.  2S  Ala. 
fi84. 

Ark.— Millar  v.  State,  36  Ark.  27C ; 
Denning  v.  Kelly,  9  Ark.  436  (hold- 
ing that  defendant  waives  his  objec- 
tions by  filing  a  motion  to  rule 
plalntifE  to  give  security  for  costs, 
and  taking  the  Judgment  of  the  court 
tiiereon  In  a  casf  where  the  objec- 
tion must  be  taken  by  plea  If  at  aU)  ; 
HeUman  v.  Martin.  2  Ark.  158. 

Oai^-Townaend  v.  Stoddard.  1$  Oa. 

IIL — Krelta  v.  Bahrensmayer  116 
Hi.  141,  17  NB  222,  8  AmSR  842 
«nd  note:  KadcUft  v.  Noyea,  42  111.  218. 

Ind. — Ohio,  etc.,  R.  Co.  v.  Heaton, 
127  Ind.  1,  26  NE  687  :  Day  v.  Henry, 
104  Ind.   224,   4  44;   Slanter  v. 

Hallowell,  90  Ind.  286  ;  Lewis  v.  Al- 
bertson,  22  Ind.  A.  147,  63  NE  1071 
fholdlng  that  an  objection  to  the  Juris- 
diction Is  waived  vthen  the  party,  in 
the  same  motltHi,  ask»  for  a  cou' 
tinuonca) . 

Towa.— Baker  T.  'Kerr.  12  Tom  884. 

Kan.— Melxell  V.  Klrkpatrltft.  29 
Kan.  679. 

Ky. — Baker  -r.  Louisville,  etc,  B. 
Ca,  4  Bush  619. 

Mass. — Brown  v.  Webber,  6  Cush. 
860. 

Mich. — ^Audratsch  v.  Hurst,  128 
Mich.  301,  86  NW  746. 

Ma— BalBtey  v.  Baialey,  118  Mo.  544, 
SI  SW  29,  36  AmSR  726  and  note; 
Klngman-St.  Louis  Impl.  Co.  v.  Bant- 
loy  Bros.  Hardware  Co..  127  Mo.  A. 
808,  118  SW  600:  Shuler  v.  American 
Benevolent  Assoa,  182  Mo.  A.  122,  111 
SW  818:  Banker^  Idfe  Abboc.  v.  ShaU 
ton,  84  Ha  A.  «84. 

Nabr. — Baker  t.  Utaton  Stock  Tarda 
Nat  Bank.  88  Nebr.  8«1,  88  NW  868, 
98  AmSR  484  and  note;  Bucklln  v. 
Strickler,  22  Nebr.  802.  42  NW  271: 
Raymond  v.  Strlne.  14  MSbr.  288,  16 
24W  860. 

N.  T. — Clyda  etc.,  t»!ank  Road  Co. 
V.  Parker,  22  Barb.  223. 

Oh. — Long  V.  Newhouse,  67  Oh.  St 
248,  49  NE  79  (holding  that  In  order 
to  enable  a  defendant  to  object  to  the 
Jurisdiction  of  the  court  over  his  per- 
son, the  objection  must  be  made  at  the 
earliest  opportunity  of  the  party.  If, 
before  making  such  objection,  the 
party  appears  and  makes  a  motion 
that  plamtlff  be  required  to  attach  an 
account  of  the  items  of  bis  claim 
to  his  petition,  or  that  he  be  required 
to  separately  state  and  ■  number  his 
causes  of  action,  or  that  he  be  re- 
quired to  strike  certain  matter  from 
bis  petition.  In  any  of  these  cases  the 
party  voluntarily  submits  himself  to 
the  Juriidletloa  of  the  oour^  and  he 


with  an  objection  to  the  jurisdiction and  in  most 
jurisdictions  if  an  objection  to  jurisdiction  is  duly 
made  it  is  not  waived  by  subsequent  acts  proper^ 
Teserving  the  right  to  insist  thereon^ 

[4  35]  b.  Pleading  or  Appealing  to  the  Merits— 
<1)  In  GeneraL  As  a  general  rule  objections  to  the 
jurisdiction  of  the  person  and  other  objections  to 
jurisdiction  which  go  merely  in  abatement  are  waived 
by  demurring  generally  or  otherwise  pleading  to  the 
merits,  and  cannot  be  afterward  urg^  by  demurrer, 
plea  to  the  jurisdiction  or  in  abat^ent,  or  other- 
wise/^ unless,  as  in  some  jurisdictionsj  the  court  may 


cannot  afterward  be  heard  to  objeot 
thereto)  ;  Saxton  v.  Belberilng.  42  Oh. 
St  664,  29  NB  172 :  EUllott  V.  Law- 
head,  43  Oh.  St  171,  1  NE  677: 
Maholm  V.  Marshall,  29  Oh.  St  811. 

Pa — ^Fennel!  v.  OufTey.  1S6  Pa.  88, 
26  A  786.- 

Porto  Rico. — AntonettI  v.  Foota,  16 
Porto  Rico  662 ;  Coll  v.  Rlgo,  16  Porto 
Rico  302 ;  Santoe  v.  Registrar  of  Prop- 
6rty,  14  Porto  Rico  741;  Sola  V. 
Registrar  of  Property,  8  Porto  Rico 
206 ;  Matos  v.  Hons,  7  Porto  Rico 
202  (asking  and  obtaining  continu- 
ance). 

Tex.— Ployd  v.  Oibbs,  (Civ.  A.)  24 
SW  164. 

Vt — Lyman  v.  Central  Vermont  R. 
Co.,  69  Vt  1«7,  10  A  346:  Spauldlng 
v.  Swift.  18  Vt  214. 

Va.— Har\ey  v.  Sklpwlth,  18  Gratt 
(66  Va,)  410. 

Wash. — Jones  v.  Wolverton,  16 
Wash.  590,  47  P  86. 

Wis.— Balzer  v.  I-asch,  28  Wis.  268 
(demand  for  bill  of  partlculare)  ; 
Keeler  v.  Keeler,  24  Wis.  622. 

Bng. — Humble  v.  Bland,  6  T.  B. 
266,  101  Reprint  640. 

And  see  the  other  cases  cited  supra 
II  27,  22;  Infra  I  28.  See  also  Ap- 
pearances [3  Cyc  604  et  seq,  616]  ; 
Courts  [11  Cyc  6761  ;  Pleading  [31 
Cyc  1621;  Process  [22  Cyc  627,  669]; 
Venue  [40  Cyo  110  et  seal. 

[a]  nUnff  oroas  blU^— Slator  v. 
Trdstel,   (Tex.  Civ.  A.)  21  SW  286. 

[b]  Aftav  plea  la  abataownt  ob 
otbMX  nooBda  wltbdiawa^It  has 
been  held  that  a  plea  In  abatement 
to  the  Jurlfldletlon  oannot  be  considered 
after  a  plea  in  abatement  has  been  In- 
terposed for  a  nonjoinder  of  parties 
and  thereafter  withdran-n.  Peters  v. 
Finney,  29  Miss.  449.  See  also  Bab- 
cock  V.  Scott,  2  MlBs.  100  (after  plea 
of  misnomer)  ;  Pleadmg  [31  Cyc  164}. 

[c1  mHOng  objection  to  bUl  of 
revivor^— Where  defendant  appears  to 
a  bin  iQ  chancery  and  defends  the 
suit,  and  no  want  of  Jurisdiction  ap- 
peara  on  the' record,  and  complainant 
dies,  an  objection  that  defendants  are 
cttiaena  of  another  state  comes  too 
late  when  made  to  a  bill  of  revivor, 
which  Is  only  a  continuance  of  the 
suit  Whyto  V.  Qlbbes,  20  How.  (U.  S.) 
641,  16  L  ed.  1016. 

[d1  After  mandate  to  lower  oonxt. 
— After  a  mandate  has  gone  down 
from  the  United  States  supreme  court 
to  the  court  below  to  enforce  Its  de- 
cree. It  is  then  .too  late  for  defendant 
to  file  a  plea  In  abatement  for  want 
of  Jurisdiction.  Whyte  v.  Olbbes,  20 
How.  (U.  S.)  641,  16  L.  ed.  1016. 

[e]  Want  of  jwiadlotloa  aitowii  bj 
•ndesM  at  telaL«-^But  where  an 
action  Is  brought  in  one  etata  for 
damages  for  conversion  of  buildings 
In  another  state>  and  the  evidence 
establishes  only  such  an  Invasion  of 
plaintiff's  rights  as  would  warrant  an 
action  of  trespass  quare  clausum  freglt 
defendant  does  not  waive  his  right  to 
object  to  the  Jurisdiction  of  the  court 
to  try  the  action  by  falling  to  do 
so  until  after  Judgment  against  him, 
as  he  Is  not  bound  to  anticipate  that 

filaintlff  will  establish  a  trespass  upon 
and  In  another  state.    Sprague  Nat 
Bank  v.  Brie  R.  Co.,  40  App.  Dlv.  69, 
67  NTS  844. 
in  lla  Moovtt  trial  II  When  the  fact 


of  want  of  jurisdiction  flrtrt  spears 
on  a  second  trial  an  objection  then 
taken  Is  in  time.  Brooks  v.  Dlnamore, 
15  Daly  428,  8  NYS 103, 18  NTClvProc 
92. 

59.  Ark. — ^Watkina  t.  Brown,  E  Ark. 
197  (holding  that  a  plea  that  the  sum 
demanded  Is  not  within  the  Jurisdiction 
of  the  court  may  be  filed  after  calling 
for  a  bill  of  particulars). 

Colo. — Talpey  v.  Doane.  2  Cola  23 
(continuance) :  Crary  t.  Barber,  I 
Colo.  172. 

111.— Kamp  V.  Bartlett,  164  111.  A. 
338 

Ky. — Orant  V.  Tarns,  7  T.  B.  Moo. 
218 

Mass. — ^Walllnr  v.  Beers,.  120  Masa 

648. 

Nebr. — Herbert  v.  Wortendyke,  49 
Nebr.  182,  «8  NW  860  (holding  that 
the  filing  of  a  paper  authorizing  cer- 
tain attorneys  to  appear  for  defendant 
and  defend  the  action,  after*  the  filing 
of  an  answer  pleading  want  of  Juris- 
diction, does  not  waive  such  plea). 

Or.— Klnkade  v.  Myers,  IT  Or.  470, 
21  P  667. 

Tenn. — Simpson  v.  Bast  Tennessee, 
etc.,  R  Co.,  89  Tenn.  304,  16  SW  735 
(holding  that  Jurisdiction  Is  not  ad- 
mitted by  consenting  to  a  continuance 
after  filing  pleas  In  abatement). 

Tex.— Howeth  v.  Clark,  (Civ.  A.)  19 
SW  433  (continuance  pending  plea  In 
abatement  for  want  of  Jurisdiction). 
Where  defendant  In  strict  compliance 
with  the  requirements  of  the  statute 
and  rules  of  court,  presents  his  excep- 
tions to  the  Jurisdiction  of  the  court 
at  the  first  opportunity,  such  exoep- 
tlona  are  not  waived  by  the  action  of 
the  oourt  In  faUlnr  to  decide  the  issue 
promptly  and  passing  over  the  decision 
thereof  until  the  trial  of  the  merits, 
nor  by  subsequent  contlnuauces  of  the 
hearing  on  the  merits.  Behrens  Dru« 
Ca  V.  Hamilton,  02  Tex.  284,  48  SW 
6  [aff  (Civ.  A.)  46  SW  622]. 

Special  appsaraaoa  see  Appearances 
[3  Cyc  611.  ^27]. 

[a]  A  plaa  to  the  Jvrladlotlom  Mtf 
flled  is  not  wmivad;  (l)  by  agreement 
that  the  case  should  be  passed  at 
defendants'  costs,  or  (2>  by  the  fllinE 
of  an  affidavit  of  the  nonresldence  of 
a  material  witness,  or  (3)  by  a  motion 
for  leave  to  amend  such  plea  to  the 
Jurisdiction ;  each  of  said  steps  having 
been  taken  with  reference  to  the  pend- 
ing plea  but  without  a  limitation  as 
to  the  purpose  of  appearance.  Kamp 
V.  Bartlett  164  III.  A  888. 

60.  Cox  V.  Potts,  67  Oa.  621; 
Emmons.  V.  Lexington,  etc..  County 
Min.  Co.,  112  Ky.  91,  66  SW  693,  23 
KyL  1446  ;  Grant  v.  Tarns,  7  T.  B. 
Mon.  (Ky.)  218  ;  Walling  v.  Beers,  IZO 
Mass.  648  (holding  that  the  act  of  a 
nonresident  defendant  In  equity  In 
filing  a  stipulation  on  dissolution  of 
an  Injunction  to  abide  the  decree  Is 
not  a  waiver  of  the  objection  of  the 
want  of  Jurisdiction,  defendant  havlnx 
first  appeared  specially  to  except 
thereto)  ;  Barry  v,  WaOhosky,  67  Nebr. 
634,  77  NW  1080. 

Vlaadinff  to  BMrlta  after  oremmnf 
of  plaa  to  Jnrisdletlos  see  Infra  I  SC- 
SI. U.  S.— Whyte  v.  GIbbes,  20 
How.  641,  15  L.  ed.  1016;  Derk  P. 
Yonkarman  Ca  v.  Charles  H.  Puller's 
Adv.  Agency,  186  Fed.  618 ;  Botton  r. 
National  R,  ^J^Ki^  eto.^  Asaoa,  111 
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and  does  in  its  discretion  permit  the  pleading  to  the 
merits  to  be  withdrawn  and  a  plea  to  the  juritdiction 
or  in  abatement  filed."^  This  rule  does  not  apply  of 
coarse  where  the  objectioa  is  because  of  want  of 
junsdietion  of  the  subject  matter."   Nor  does  it 


apply  where  the  plea  to  the  merits  is  filed  in  com- 
pliance with  an  erroneous  requirement  of  the  oourt."* 
And  it  has  been  held  that  irregularities  amounting 
to  fraud  in  obtaining  jurisdiction  are  not  waived  by 
a  plea  to  the  merits. 


Fed.  744  (fllins  demurrer  to  bni  tor 
want  of  equity)  ;  Scott  v.  Hoover,  9» 
Fed.  247 ;  Grove  v.  Grove,  98  Fed. 
S65:  p.   Davidson,  S7   Fed.   88S ; 

Kddy  V.  I^fayette,  49  Fed.  807,  1  CCA 
441  [aff  163  U.  S.  456.  16  SCt  1082, 
41  L.  ed.  226]  ;  Hewitt  v.  Story,  89  Fed. 
1S8 ;  Cuthbert  t.  Galloway,  36  Fed. 
4CC ;  Tbe  Bee,  8  F.  Cas,  No.  1,218.  1 
Ware  886. 

AlJL — Rose  V.  Thompson,  17  Ala^  CSS 
<JurtBdlctional  amount). 

AriL — Hawkins  v.  Taylor,  68  Ark. 
45.  19  SW  105.  3S  AmSR  82  and  note; 
Heilman  v.  Martin,  2  Ark.  168. 

Cal.— Sears  v.  Starblrd,  78  CaL  22E, 
20  P  647. 

Fla. — Bucki  V.  Cone,  25  Fta.  1,  6  S 
160. 

Oa, — lUcGahee  v.  Hiiton,  etc.,  Lum- 
ber Co.,  112  Qa.  618.  87  SE  708  (by 
express  statutory  provision)  ;  Campbell 
V.  Mercer.  108  Ga.  103,  83  SE  871 ; 
Kast  Tennessee,  etc.,  R.  Co.  v.  Suddeth, 

86  Ga.  888.  12  SB  682;  Beall  v.  Ruat, 
68  Ga.  774;  Mays  v.  Taylor,  7  Ga. 
238:  Drake  v.  Lewis.  (A.)  79  SB 
1C7 ;  BuntlnK  v.  HutchlMon.  8  Ga.  A. 
194.  62  SB  49. 

IlL — Kreltz  v.  Behrensmeyer,  126  III. 
141,  71  NB  282,  8  AmSR  349  and 
Bote;  GilUlan  v.  Gray,  I4  111.  416; 
Clark  V.  Eh-anfib  138  HL  A.  66,  69  [olt 
Cyc]. 

ma.— Kvans  v.  6Ut&  186  Ind.  269. 
74  NB  244.  76  NE  661,  8  Z^RANS 
619.  S  AnnCas  81S;  Eel  Ittver  R.  Co. 
V.  Stete,  186  Ind.  488,  67  NB  S88; 
X>V  Henry.  104  Ind.  824.  4  NB  44: 
Slauter  v.  ^ollowell,  90  Ind.  286 
(cannot  plead  «ln  al>atement  want  ot 
Imisdlction  of  the  person  after  de- 
tenntnatton  of  Issue  of  law  on  do- 
uarrer  to  the  complaint  for  want  of 
nfflclmt  facts)  ;  Crawfordsvllle  v. 
Hays,  42  Ind.  200 :  New  Albany,  eta, 
R  Co.  V.  Wilson,  16  Ind.  402;  Knleht 
T.  Low,  16  Ind.  274;  v.  Welden, 

10  Ind.  560 ;  Johnson  v.  Staley,  82  Ind. 
A.  «28.  70  NE  541 :  Ft  Wayne  Ins.  Co. 
T.  IrwJn,   28  Ind.  A.  63.  64  NB  817. 

Iowa. — ^MoRltt  V.  Chicam  Chronicle 
Co..  107  Iowa  407,  78  NW  46 ;  Locke 
V.  Chicago  Chronicle  Co.,  107  Iowa 
890.  78  NW  49 ;  Schrader  v.  Hoover, 

87  Iowa  664,  54  NW  468. 
Kan. — Bliss  v.  Bumes,  McG.  91. 
Ky.— Gillen  v.  Illinois  Cent.  R.  Co., 

187  Ky.  376,  125  SW  1047  ■  Glrty  v. 
Logan.  6  Bush  8 ;  Baker  v.  Louisville, 
etc.,  R.  Co.,  4  Bush  819:  Anderson 
T.  Irvine,  11  B.  Mon.  841 ;  National  L. 
Ins.  Co.  V.  TweddeU,  68  SW  899,  22 
EyL  881. 

Lit. — Bernstein  7.  Dalton  Clark  Stave 
Co..  122  La.  412,  47  S  7E3 :  Mix  v. 
Creditors,  89  La.  Ann.  624.  2  8  891  ; 
Kni^t  V.   Callender,  10  La  226. 

Me. — ^Demutb  v.  Cutler,  60  Me.  298. 

Mass. — Pierce  v.  Equitable  Assur. 
Boa.  146  Mass.  66,  12  NB  868,  1  AmSR 
423:  Morris  v.  Ii^nlngton,  188  Masa 
4<«:  HastlnfTB  V.  Bolton,  1  Allen  629; 
Barry  t.  Page.  10  Gray  898. 

Mich. — Hicka  v.  Steel,  128  Mich.  408, 
85  NW  X121 :  Thomraon  v.  Michigan 
Hut  Ben.  Assoc.,  62  Ulch.  622,  18  NW 
247  fafter  ffoieral  demurrer)  :  Webb  v. 
Mann.  2  Mich.  129. 

Miss. — Memphis,  etc.,  R.  Co.  v. 
Gtorer,  78  Hbs.  467.  29  S  89;  New 
Orleans,  etc..  R.  Co.  v.  Wallace,  50 
Miss.  244  ;  Peters  v.  Finney,  20  Mlsa 
M. 

Ha — State  v:  Rombauer,  140  Mol 
121.  40  SW  762 ;  LIndell  Real  Est.  Co. 
T.  LIndell.  182  Mo.  888,  88  SW  466  ; 
Chouteau  v.  Allen,  70  Mo.  290;  RIpp- 
■t«ln  V.  St  Louis  Mat  U  Ins.  Co.,  67 
Ho.  86;  KlnKman-St  Louis  Impl.  Co. 
V.  Bantley  Bros.  Hardware  Co..  187 
Ho.  A  808.  118  SW  600  ;  Klncald  v. 
Ston,  62  Mo.  A.  664. 

Nrtr. — Orand  Lodn  A.  O.  U.  W. 
V.  Bartee^  64  Nebr.  SOO,  80  NW  901 ; 


Baker  v.  Unl<m  Stoclc  Tarda  Nat  Bank, 
88  Nebr.  801,  89  NW  869,  88  Am89 
484  and  note ;  Lowe  v.  Riley,  67  Nebr. 
262,  77  NW  758. 

N.  J.~Hale  v.  Lawrmoe.  81  N.  J.  L. 
714,  47  AmD  190. 

N.  T. — Bunker  v.  Langs,  76  Hun 
643,  28  NTS  210;  Dake  v.  Miller,  16 
Hun  366  ;  Pease  v.  Delaware,  etc.,  R. 
Co.,  10  Daly  469  ;  Clyde,  etc..  Flank 
Road  Co.  V.  Parker,  22  Barb.  388 ; 
Kopprt  V.  Helnrichs,  1  Bart>.  449; 
&nlth  v.  Elder,  8  Johns,  106. 

N.  C. — McCullen  v.  Seaboard  Air 
Line  R.  Co..  148  N.  C.  668,  «0  SB 
506;  Fort  V.  Peniqr,  122  N,  C  280» 
29  SE  862. 

N.  D.— Stockwell  V.  Hi^,  18S  NW 
784  (disqualification  of  Judge  mo 
issued  order  to  show  cause). 

Okl.— Wlnfleld  Nat  Bank  V.  Mo- 
WlUiams,  9  OkU  498,  60  P  229. 

Pa. — Smith  v.  People's  Mut  Live 
Stock  Ins.  Co.,  178  Pa.  16,  38  A  687 
(objection  that  under  a  policy  of  in- 
surance in  suit  jurisdiction  was  vested 
exclusively  In  anoUier  court)  ;  Larkln 
y.  Scranton,  162  Pa.  289.  29  A  910; 
Fennell  v.  Gutfey,  166  Pa.  38,  26  A 
786;  Adam's  Appeal.  118  Pa.  449,  6 
A  100 ;  McMurray  v.  Hopper,  48  Fa. 
468  ;  Schenley  v.  Com.,  86  Fa,  29,  78 
AmD  359  ;  Morris,  etc.,  Mut  Coal  Co. 
V.  Delaware,  etc.,  R.  Co^  1  LackLegN 
170. 

Tex. — 6chau«-  v.  Beltel,  92  Tex.  601, 
60  SW  931  [aft  (av.  A.)  48  SW  145]  ; 
Hoffman  v.  Cleburne  Bldg.,  etc..  Assoc., 
86  Tex  409,  22  SW  164 ;  Hoffman  v. 
Cleburne  Bldg.,  etc.,  Assoc,  2  Tex. 
Civ.  A.  688,  %l  SW  166  (Jurisdictional 
amount)  ;  St  Loula,  etc,  R.  Co.  v. 
Traweek.  84  Tex  66,  19  SW  870  ; 
Willis  V.  Hudson,  72  Tex  698.  10  SW 
713 ;  Ryan  v.  Jackson,  11  Tex.  391 ; 
Moore  V.  Torrey,  1  Tex.  42 ;  O'Nell  v. 
Murray,  (Civ.  A.)  94  SW  1090  :  Price 
v.  Garvin,  (Civ.  A.)  69  SW  985; 
Tlgnor  V.  Toney,  18  Tex.  Civ.  A.  518, 
85  SW  881 ;  Meade  v.  Jones,  12  Tex 
Civ,  A.  320,  35  SW  310;  Meade  v. 
Warring,  (Civ.  A.)  36  SW  308;  Waco 
Ice,  etc.,  Co.  v.  Wlgglna.  (Civ.  A.)  82 
SW  68  ;  Fields  v.  TX.  Worth,  etc.,  B. 
Co.,  (Civ.  A)  30  SW  266;  Eden  V. 
Osborne.  (Civ.  A)  29  SW  414;  Logan 
v.  Texas  Bldg.,  etc.,  Assoc,  8  Tex 
Civ.  A  490,  28  SW  141:  Mcver  v. 
Smith,  8  Tex.  Civ.  A  87,  21  SW  996 ; 
Keystone  Nat  Bank  v.  HInchman,  8 
Tex.  A,  Civ.  Cas.  >  875. 

Utah. — Stone  v.  Unl<Hi  Pac  R  Co., 
82  Utoh  186,  89  P  715 ;  White  v. 
Rio  Grande  Western  It  Co.,  26  Utah 
346,  71  P  693. 

Vt. — Lyman  v.  Central  Vermont  R, 
Co..  69  Vt  187,  10  A  846. 

Va. — MorotocK  Ins.  Co.  v.  Pankey, 
91  Va.  269,  21  SB  487;  Washington, 
etc.  Tel.  Ga  T.  Hobson,  16  Oratt  (66 
Vaj  128. 

_W.  Va.— Andrews  v.  Mundy,  26  W. 
Va.  22,  14  SB  414. 
5^o.— Chardon  Bank  v.  Anderson, 

6  Wyo.  518,  48  P  197. 

And  see  cases  cited  supra  |  576. 

See  aino  Appearances  13  Cvc  6061  ; 
Courts  ril  Cyc  676];  Pleading  [81 
Cyc  1681 ;  Process  [32  Cyc  627] ; 
Venue  [40  Cyc  113J. 

[a]  In  amended  answer.— A  plea 
to  the  Jurisdiction  of  the  court  going 
merely  in  abatement  cannot  be  set  up 
for  the  first  time  In  an  amended 
answer.  If  the  facte  were  known  before 
the  filing  of  the  first  answer.  Baker 
V.  Union  Stock  Yards  Nat  Bank,  68 
Nebr.  801,  89  NW  269,  93  AmSR  484 
and  note;  Schauer  v.  Beitel,  92  Tex. 
601,  60  SW  981  [aff  (Civ.  A.)  49  SW 
146]  :  Price  v.  Garvin,  (Tex  Civ.  A.) 
69  SW  086. 

[b]  1^  a  wtthdxawal  of  a  geneMl 


of  the  court  defendant  Is  ooaaldered 
as  undertaking  to  plead  to  tbe  merits, 
and  be  cannot  then  plead  to  the  Juris- 
diction. Hetlman  v.  MarUn,  2  Ark. 
168. 

[cl  rallvze  to  brlay  demaxxar  to 
beannf-. — A  demurrer  to  a  bill  la 
equity  for  want  of  lurlsdlctlon  based 
upon  faots  appearing  on  the  face  of 
the  bill,  when  the  court  has  general 
Jurisdiction  of  the  subject  matter,  is 
waived  if  not  brought  to  a  hearing 
before  trial  on  the  merits.  Murphy 
v.  Lincoln,  68  Vt  278,  28  A  418. 

aa.  Eberly  v.  Moore^  24  How.  (U. 
a)  147,  18  L.  ed.  «1S.  ilee  (d«o  Hex- 
loan  Cent  R.  Co.  V.  Ftnkner,  140  U. 
a  184,  18  SCt  069,  87  L.  ed.  699  (hold- 
ing that  a  refusal  by  the  court  to  allow 
a  plea  denying  dtlsenshlp  to  be  filed 
was  within  its  discretion).  Com- 
pare Eden  V.  Osborne,  14  Tex  Civ.  A. 
814,  37  SW  182  (holding  that  it  was 
abuse  of  a  court's  discretion  to  allow 
a  defendant,  four  years  after  filing 
a  plea  to  the  merits,  to  withdraw  it 
and  flle  a  plea  In  abatement  on  tha 
ground  that  the  amount  Involved  waA 
beneath  the  court's  Jurisdiction,  it 
being  then  too  late  to  commence  a  new 
action).    See  also  Infra  9  593. 

«8.  U.  a— Morris  V.  Gihner,  129  U. 
8.  316.  9  SCt  289,  32  L.  ed.  690. 

Ala — Kauthaus  v.  Nashville,  etc,  R. 
Co^,  140  Ala.  433,  87  S  268;  Howard 
V.  Ingersoll,  23  Ala.  678. 

lA.^BemBtein  v.  Dalton  Clark  Stove 
Co.,  122  La.  412,  47  B  768. 

Md. — Cromwell  Royal  Canadian 
Ina  Ca.  49  Md.  868,  88  AmR  268 
(holding  that  a  statute  iwovldlng  that 
suits  against.  forelKn  eorporatlons  «xer- 
cistng  franchises  In  this  atato  may  be 
brou^t  In  this  state  by  a  resident 
thareof  for  any  cause  «  action,  and 
by  a  nonresidoit  when  the  cause  of 
action  has  arisen  or  the  subject  of 
the  action  ts  In  this  state.  Is  a  grant 
to  the  courts  of  a  restricted  and 
limited  Jurisdiction  over  certain  suits 
against  foreign  corporatltms,  and 
therefore  a  motion  to  dismiss  for  want 

S Jurisdiction  Is  seasonably  made 
ter  a  plea  to  the  merits;  and  that 
in  this  it  differs  from  the  provision  of 
the  code  that  no  person  shall  be  sued 
out  of  the  county  of  his  residence, 
which,  being  for  the  benefit  of  the 
party  himself,  is  waived  by  a  plea 
to  the  merits). 

Mass. — Robinson  v.  Mead.  7  Mass. 
868  (local  action  brought  In  wrong 
county). 

N.  J.— Duke  v.  Duk^  70  N.  J.  Bq. 
186.  62  A  466  Caff  72  N.  J.  EVi.  <s), 
940.  66  A  1117]. 
And  see  supra  I  26. 
•4.  Kamp  V.  Bartlett,  164  ni.  A. 
388  (holding  that  since  a  party  who 
flies  a  plea  to  the  jurisdiction  of  the 
court  over  his  person  Is  entitled  to 
have  the  issue  presmted  by  such  plea 
detmnined  by  a  Jury,  and  before  such 
issue  has  been  determined  it  la  error 
for  the  court  to  require  a  plea  on 
the  merits,  the  fact  that  a  plea  to 
the  merits  Is  filed  pursuant  to  such 
an  order  does  not  waive  the  plea  to 
the  Jurisdiction  or  estop  the  party  In- 
jured from  assigning  error). 

88.  Watklns  v.  Plummer,  98  Mich. 
215.  68  NW  166  (note  fraudulently 
transferred  to  give  Jurisdiction). 

[a]  Coatea^Price  v.  Garvin,  (Tex 
Civ.  A.  1902)  69  SW  986  (holding 
that  a  plea  to  the  Jurisdiction  on  the 
ground  that  the  atlegatlons  of  the 
petlUon  were  fraudulently  made,  raised 
for  the  first  time  by  exceptions  In  the 
second  amended  answer,  and  filed  after 
answer  made  to  the  merits  of  the 
case,  came  too  late  and  Was  properl, 
stricken  out).    And  see  supra  |  8 


deavM  to  the  declaration  on  leave  1  text  and  note  40. 
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36]  (2)  After  OreinUiBK  of  Objectdons  to 
Jnrlsdictiou.  In  some  jurisdictions  it  is  held^that, 
when  a  plea  or  other  objection  to  the  jurisdiction  is 
overmled,  defendant,  if  he  would  avail  himself  of 
the  objection,  must  stand  by  it  and  be  will  waive 
the  same  if  he  afterward  appears  and  pleads  or 
defends  on  -the  merits.**  In  most  jurisdictions,  how- 
ever, the  rule  now  is  that  defendant  does  not  lose 
the  benefit  of  a  seasonable  attack  on  the  jurisdiction 
by  pleading  to  the  merits  and  going  to  trial  after 
it  haa  been  overruled,  if  he  properly  saves  his 
exception  to  the  ruling.*^  But  the  objection  is 
waived  if  he  also  files  a  cross  complaint  or  cross 
petition  or  otherwise  seeks  affirmative  relief  against 
plaintiff,"*  or  if  he  proceeds  on  the  merits  with- 
out saving  exceptions  to  the  ruling  of  the  court  on 
his  objection  to .  the  jurisdiction,  or  takes  other 


steps  inconsistent  with  bis  right  to  rely  on  such 
objection.?' 

>  [$  37]  (3)  Pleading  Both  to  the  Jurisdiction  and 
in  Bai.  At  eonunon  law  the  general  rule  still  rec- 
ognized in  some  states  is  that  defendant  cannot  at 
the  same  time  plead  in  abatement  to  the  jurisdiction 
and  in  bar,  and  if  he  does  so,  or  if  he  pleads  to  the 
merits  while  a  plea  to  the  jurisdiction  previously 
filed  is  undetermined,  he  waives  the  objection  to  juris- 
diction,™ irrespective  of  the  order  in  which  the  pleas 
are  numbered."  In  many  jurisdictions,  however,  this 
rule  is  no  longer  recognized  or  has  been  abrogated 
or  modified  by  statute,  and  it  is  almost  universally 
held  under  the  codes  that  defendant  may  file  all  his 
pleas  simultaneously,  or  at  the  same  time  set  up  in 
his  answer  matter  in  abatement  to  the  jurisdiction 
and  defenses  in  bar."  But  even  when  a  defendant  is 


M.  Ark— BmrlM  v.  Wise,  S'Ark. 
S8. 

Cal.— Sears  v.  Starbird,  T8  Cal.  225, 
20  P  547. 

Colo. — ^Rub7  Chief  Mtn.,  eta,  Co.  v. 
Onrley,  1?  Colo^  19»,  S9  P  6SS. 

Fla. — Stephens  Bradley,  24  FTa. 
201.  3  B  416. 

La. — Knl^t'  V.  Calleader,  10  La. 
S20  228 

Mich.— ProhlI<ai  V.  Independent 
Glass  Co..  144  Bflch.  278,  107  NW  889 ; 
Dallejr  V.  Kennedy,  64  Mich.  208,  81 
NW  185. 

Or, — Sealy  v.  California  Lumber  Co., 
19  Or.  94,  24  P  197. 

Teno. — Slmraon  v.  East  Tennessee, 
etc.,  R.  Co.,  89  Tenn.  804,  II  SW  736  ; 
Wilson  T.  Scruggs.  7  Lea  fi36. 

Wis. — ^Lowe  v.  Stringham,  14  Wis. 
222. 

8m  also  Appearances  rS  Cjks  625] ; 
Procees  [82  ^^580.  6S9j[. 

er.  T7.  8.— Soatheru  Paa  Co.  v. 
Denton.  184  tT.  8.  202,  18  BCt  44.  36 
L.  ed.  942;  Harkness  v.  Hyde.  98  U. 
a  476.  26  L.  ed.  237 ;  Nazro  v.  Cragln, 
17  F.  Cas.  No.  10.0«2.  8  Dill  474.  . 

Cal. — Arroyo  Ditch,  etc.,  Ca  v.  Los 
Angeles  County  Super.  Ct,  92  CaL 
47,  28  P  60,  27  AmSR  91. 

Ga. — Cox  V.  Potts,  67  Oa.  521. 

Ind. — Hadley  v.  Outridge,  58  Ind. 
802;  Secrest  v.  Amett,  5  Blackf.  366. 

Kan. — St.  Louis,  etc.,  R.  Co.  v.-Jforae, 
SO  Kan.  99,  31  P  676 ;  Dlckereon  v. 
Burlington,  etc.,  R.  Co.,  43  Kan.  702, 
23  P  930. 

Ky. — Gmmons  v.  Lexington,  etc. 
County  Min.  Co.,  112  Ky.  91,  65  SW 
693.  23  KyL  1446  :  Llllard  v.  Brannln, 
91  Ky.  611.  16  SW  849. 

Masa — Walling  v.  Beers,  120  Mass. 
648. 

Ma — Jordan  v.  Chicago,  etc.,  R.  Co., 
105  Mo.  A.  446,  79  SW  1165. 

Mont. — Black  v.  Clradenln,  3  Moot. 
44. 

Nebr. — ^TempIIn  v.  Klmsey,  74  Nebr. 
814,  106  NW  89 ;  Stull  Bros.  v.  Powell, 
70  Nebr.  162,  97  NW  249  ;  Barry  v. 
Wachosky,  67  Nebr.  634,  77  NW  1080. 

N.  T.— Balrd  v.  Heifer,  12  App. 
Div.  28,  42  NTS  484  ;  Horton  v. 
Fanchier,  14  Hun  172. 

N.  C — Graham  v.  O'Bryan,  120  N. 
C.  4«8,  27  SB  122;  Farrls  v.  Rich- 
mond, eta,  R.  Ca,  llg  N.  C.  600,  20 
SB!  187;  Mullen  t.  Norfolk,  etc.,  Co., 
114  N.  C.  8,  18  SE  106. 

N.  D.— Miner  v.  Francis,  8  K.  D. 
649.  58  NW  848. 

Oh. — Baltimore,  eta,  R.  Co.  v.  Col- 
lins, 11  Oh.  CIr.  Dea  334. 

Okl. — Bes  Line  Constr.  Co.  v. 
Schmidt,  16  Okl.  429.  86  P  711 :  Jones 
V.  Chicago  Bldg.,  etc.,  Co.,  10  Okl.  628, 
64  P  7 ;  Chicago  Bldg.,  etc.,  Co.  v. 
Pewthers,  10  Okl.  724,  63  P  964. 

Pa. — Coleman's  App„  76  Pa.  441. 

S.  D. — Benedict  t,  Johnson,  4  S.  D. 
887.  57  NW  66. 

Wash. — Woodbury  v.  Hennlngsen,  11 
Wash.  12,  39  P  248  ;  Knoff  v.  Puget 

found  Co-op.^  Colony,  1  Wash.  57,  24 
27. 

W.  Va.— Fisher  v.  Crowley,  57  W. 
Va.  312,  50  SB  422;  Quesenberry  v. 


People's  Bldg.,  eta,  Assoa,  44  W.  Va. 
612,  30  SE  78 ;  Chapman  v.  Maltland, 
22  W.  Va.  829. 

See  also  Appearances  [8  Cyc  626]  ; 
Process  [32  Cyc  630,  669]. 

68.  Chandler  v.  Citizens'  Nat  Bank, 
1-.9  Ind.  601,  49  NE  679  ;  Thompson 
V.  Greer,  62  Kan.  622,  64  P  48:  Slator 
V.  Ti'ostel,  (Tex.  Civ.  A.)  21  SW  286. 

69.  Goldstein  v.  Goldsmith,  28  Misc. 
669,  69  NYS  677  (where  It  was  held 
that  where  defendant,  on  the  return 
day  of  a  summons,  appeared  specially 
and  objected  to  the  jurisdiction  of  the 
court  on  the  ground  that  there  had 
been  no  service  of  the  process  on  him 
and,  on  such  objections  being  overruled 
for  want  of  proper  proof,  asked  for 
time  within  whloh  to  answer,  he  will 
be  deemed  to  have  tvalved  the  ob- 
jection) ;  Ft.  Worth,  eta,  R.  Co.  v. 
Harlan,  (Tex.  Civ.  A.)  62  SW  971 
(holding  that,  where  defendant's  plea 
to  the  Jurisdiction  was  overruled  and 
he  went  to  trial  on  the  merits  without 
saving  exceptions  to  the  overruling  of 
hla  dilatory  plea,  his  right  to  be  heard 
on  the  question  of  jurisdiction  was 
waived,  and  he  could  not  iiredicate 
error  on  the  action  of  the  court  In 
overruling  a  plea  to  the  Jurisdiction 
In  a  subsequent  trial). 

ra]  AppMl. — ^Where  the  question  of 
jurisdiction  Is  litigated  by  a  non- 
resident defendant  by  a  plea  to  the 
merits  and  a  plea  to  the  Jurisdiction, 
such  defendant  does  not,  by  appealing 
from  the  county  court's  adverse  de- 
cision, waive  his  plea  to  the  jurisdic- 
tion. Stull  v.  Powell,  70  Nebr.  152, 
97  NW  249.  , 

70.  '  Sheppard  v.  Graves,  14  How. 
(U.  S.)  606,  14  L.  ed.  618;  Putnam 
Lumber  Co.  .v.  Ellls-Toung,  60 
Pla.  261,  39  S  193:  Covington  v. 
Limerick,  40  'SW  264.  19  KyL  380 ; 
Brown  v.  York  County,  8  Ont  Pr.  139. 
And  see  Infra  i!  59b,  596.  See  also 
Pleading  tSl  Cyc  166].  Compare,  how- 
ever, B.  O.  Painter  Fertilizer  Co.  v. 
DuPont,  54  Fla,  288,  45  S  607  (hold- 
ing that  a  plea  of  the  statutory  right 
or  privilege  to  have  an  action  brought 
against  a  natural  person  begun  In  the 
county  where  he  resides  Is  a  plea  In 
abatement,  but  It  Is  not  a  denial  of 
the  Jurisdiction  of  the  court  over  the 
person  of  defendant,  and  the  filing  of 
pleas  to  the  merits  with  such  a  jtlea 
was  not  an  Implied  waiver  of  the  plea 
In  abatement  in  the  absence  of  any- 
thing in  the  record  to  Indicate  a  waiver 
or  an  abandonment  of  the  plea  of 
privilege). 

[a]  ;rnrlaaietl(m  of  mbjcot  mat- 
ter.— In  equity  want  of  Jurisdiction  of 
the  subject  matter  may  be  asseried  in 
the  answer  to  the  merits.  Duke  v. 
Duke,  70  N.  J.  Eq.  136.  62  A  466 
[aff  72  N.  J.  Eq.  484,  940.  «6  A  1117]. 

71.  Putnam  Lumber  Co.  v.  Ellis- 
Young.  50  Fla.  261,  39  S  19S. 

Tfl.  U.  S.— Leonard  v.  Merchants* 
Coal  Co.,  162  Fed.  886,  89  CCA  675 
(under  New  Tork  practice,  followed 
by  the  federal  courts  In  that  state  in 
actions  at  taw);  Lamed  v.  Orif&n,  12 
Fed.  690. 


Ga.— Staltings  v.  StallingB,  127  Ga. 
464,  66  SE  469,  9  LRANS  698-;  Jeml- 
gan  v.  Carter,  51  Ga.  232  (holding  that 
Code  %  3461,  providing  that  a  plea 
to  the  merits,  waives  a  plea  to  the 
jurisdiction,  but  that  this  shall  not  be 
so  if  the  plea  to  the  Jurisdiction^  be 
made  at  the  same  time,  does  not  re- 
quire that  a  plea  to  tbe  merits  filed 
at  the  same  time  as  the  plea  to  the 
jurisdiction  should  be  withdrawn  be- 
fore the  latter  is  considered,  although 
the  plea  to  the  Jurisdiction  should  be 
first  disposed  of)  ;  Drake  v.  Lewis, 
(A.)  79  SE  167;  (3ox.  v.  Adams.  6 
OS,  A.  296,  63  SE  60.  All  of  de- 
fendant's pleadings  may  be  filed  simul- 
taneously, and  he  does  not  wa4ve  a 
plea  to  the  Jurisdiction  by  filing 
simultaneously  a  plea  to  the  merits, 
either  upon  the  same  or  separate 
papers,  and  if  upon  the  same  paper, 
it  Is  immaterial  which  -plea  Is  first  In 
sequence  If  defendant  first  presents 
and  Insists  upon  a  disposition  of  the 

Elea   of   the   jurisdiction.     Drake  v. 
ewls,  (A.)  79  SE  167. 
Kan. — Wells  v.  Pattoli,  60  Kan.  732, 
33  P  16. 

Mass. — O'Loughlln  v.  Bird,  128  Mass. 
600;  Fisher  v.  Fiaprle,  125  Mass.  472; 
Claflin  v.  Thayer,  13  Gray  459. 

Mich. — National  Fraternity  v.  Hos- 
mer,  127  Mich.  186.  86  NW  640  (hold- 
ing that  Circuit  Court  Rule  6,  directing 
that  whenever  defendant  interposes  a 
plea  In  abatement  he  may  also  at  the 
same  time  plead  the  general  issue,  eta. 
Included  all  dilatory  pleas.  Including 
pleas  to  the  Jurisdiction). 

Mo. — Little  Rock  Trust  Co.  v.  South- 
ern, etc.,  R.  Co..  196  Mo.  669.  93  SW 
944;  Meyer  v.  Phoenix  Ins.  Co.,  184 
MO.  481,  %S  SW  479  [aff  95  Mo.  A.  721. 
69  SW  689] ;  Johnson  v.  Detrlck,  162 
Mo.  243,  53  SW  891 ;  Coombs,  etc., 
Commn.  Co.  v.  Block.  130  Mo.  668.  82 
SW  1139 ;  Byler  v.  Jones,  79  Ho.  261 ; 
Little  v.  Harrington,  71  Ma  890  [overr 
Fordyce  V.  Hathoin,  67  Mo.  180; 
Rlppsteln  V.  St.  Louis  Mut  L.  Ins.  Co.. 
57  Mo.  86]  ;  Bamett  v.  Colonial  Hotel 
Bldg.  Co.,  137  Mo.  A.  68«,  119  SW  471  ; 
Klngman-St.  Louis  Impl.  Co.  fv.  Bnnt- 
ley  Bros.  Hardware  Co.,  137  Mo,  A. 
SOS,  118  SW  500  ;  Thomasson  v.  Mer- 
cantile Town  Mut.  Ins.  Co.,  (A.)  81 
SW  911;  Jordan  v.  Chlcaeo,  etc.  R, 
Ca,  106  Ma  A.  446,  79  9W  1155. 

Nebr. — Where  the  want  of  Jurisdic- 
tion does  not  appear  upon  the  face  of 
the  record,  but  not  otherwl«e,  It  may 
be  pleaded  with  other  defenses  In  the 
answer.  Stelllng  v.  Pefldlcord.  78  Nebr. 
779,  111  NW  793;  Templln  v.  Klmsey, 
74  Nebr,  614,  105  NW  89;  Stull  v. 
Powell,  70  Nebr.  152,  97  NW  24R : 
Linton  V.  Heye.  69  Nebr.  450.  95  NW 
1040,  111  AmSR  556  and  note;  Barry 
v.  Wachosky.  57  Nebr.  684.  77  NW 
1080  ;  Herbert  v.  Wortendyke.  49  Nebr. 
182,  68  NW  350 ;  Hurlburt  v.  Palmer, 
39  Nebr.  158,  57  NW  1019.  Where  a 
fraternal  beneficiary  association  is  not 
privileged  from  being,  sued  In  the 
county  where  the  action  against  It  Is 
brought,  and  it  appears  and  files  an 


Digitized  by 


Google 


S§  37-38] 


ABATEMENT  AND  REVIVAL 


[1C.J.]  45 


allowed  to  plead  to  the  jarudiction  and  in  bar  at 
the  same  time,  the  former  plea  ^ould  be  first  dis- 
posed of,  and  it  vill  be  vdived  if,  before  any  deter^ 


mination  thereof,  the  parties  proceed  to  trial  or  take 
other  steps  in  the  case  on  tiie  merits." 


m.   ANOTHER  AOTION  FENDZNO 


[$  38]  A.  As  Oronnd  of  Abatement  in  Gen- 
eral'*— 1.  The  General  Rnle.  It  is  a  well  settled  gen- 
eral principle  of  the  taw  that  the  pendency  of  a 
prior  action  or  suit^'  for  the  same  cailse,^'  between 
the  same  parties,''  in  a  court  of  competent  juris- 
dietion/^  will  ^bate  a  later  action  or  suit'*  either 
in  the  same  court  or  in  ffnother  court  of  th^  same 
jurisdiction.*" 


Beason.  of  rule.  The  principle  on  which  pleas  of 
'another  action  pending  are  sustained  is  that  the  law, 
which  abhors  a  multiplicity  of  suits,  will  not  permit 
a  defendant  to  be  harassed  and  oppressed  by  two 
actions  for  the  same  cause  where  plfuntiS  has  a  com- 
plete remedy  by  one  of  them.'^ 


utBver  containing'  an  objection  to  the 
Jurisdiction,  and  a  defmse  to  the  ac- 
tion on  the  meriU,  such  answer  is  a 
waiver  of  Juriaalotional  questions. 
Grand  Lodge  A.  O.  U.  W.  v.  Bartes, 
ti  Nebr.  800,  90  NW  901. 

Tex. — Pyron  v.  Ora«f.  SI  Tex.  Civ. 
A.  405.  72  SW  101. 

And  see  Infra  §  B9C.  See  also  Plead- 
ing [31  Cyc  165,  16S]. 

73.  Bailey  v.  Dozter,  6  Hqw.  (U. 
S.)  2i,  12  ed.  328  (holding  that 
where  a  plea  to  the  junsdlctlon  and 
the  general  Issue  are  both  put  tn  and 
issue  taken  on  the  latter  only,  no 
notice  being .  taken  of  the  other,  and 
the  case  so  goes  to  trial,  the  plea  to 
the  Jurisdiction  will  be  considered  aa 
waived)  ;  'Wells  v,  Patton,  BO  Kan. 
732,  33  P  15 :  Shuler  v.  American 
Benev.  Assoc..  1S2  Mo.  A.  123,  111  8W 
(18  (boldlns  that  where  defendant  ap- 
pears In  the  circuit  court  and  flies  his 
answer  presenting  an  objection  to  the 
jurisdiction  and  a  plea  to  the  merits, 
be  waives  the  question  of  Jurisdiction 
by  taking  depositions  and  obtaining  a 
continuance  on  the  merits). 

74.  As  ground  for)  Continuance 
eee  Continuances  [9  Cyc  88].  Stay  of 
proceedlBigs  see  Actions  [1  Cyc  762]. 

PnMBteUon  and  detannlBatlOD,  of 
okJeettoB  uee  intra  f  160  et  seq. 

niltUBff  of  oaiLM*  of  aeUon  nee 
/Actions  L3  Cyc  436]. 

Star  of  otuer  aottoa  see  Actions  [1 
Cyc  752]. 

Svtt  pmuktaze  iweaoM  fight  of 
Mtloa  £mpnAM  on  deotaloa  of  pesd- 
lag  salt  see  Infra  t  16S. 

iraiver  of  oUeotlon  see  Infra  t  152. 

75.  iTatare  of  other  action  or  pro- 
OMfllnff  see  Inira  3  46  et  seq. 

VmaAmmoj  of  pzlor  aetlon  see  Infra 
I  76  et  aeq.  ,  . 

Morttr  o'  aettoB  see  Infra  S  73 
et  seQ. 

78.  lOratltr  «f  oanae  of  aotlon, 
teM,  or  zelief  see  Infra  i  SO  et  seq. 

77.  XOratltjr  of  parties  see  Infra 

f  99  et  seq. 

78.  'Wwt  Of  Jntisdlotlm  la  pnor 
aetloB  see  infra  S  128. 

79.  U.  S. — New  York  Mut.  L.  Ins. 
Ca  V.  Harris,  96  U.  S.  588,  U  L.  ed. 
737  ;  Renner  v.  Marshall,  1  "WheaL 
215,  4  U  ed.  74  ;  U.  S.  v.  Norfolk,  etc, 
R.  Co..  114  Fed.  682  ;  Griswold  v. 
Bscheller,  77  Fed.  857  ;  Radford  v.  Fol- 
som,  14  Fed.  97,  4  McCrary  627  ;  Har- 
lev  V,  I>oril,  10  Fed.  236.  11  Bisa.  144; 
Wadlelgh  v.  Veazle,  28  P.  Caa.  No.  17,- 
031,  3  Sumn.  166. 

Ala. — Koplan  v.  Coleman,  60  S  885 ; 
Sl'^-Sheffleld  Steel,  etc.,  Co.  v.  Mil- 
Lra.  173  Ala.  658,  56  S  890;  Salmon  v. 
Wyan.  157  Ala.  112.  47  S  233  ;  Orman 
V.  Lane.  ISO  Ala.  306.  30  S  441 ;  Troy 
FertllUer  Co.  v.  Prestwood,  116  Ala. 
lia.  Z3  S  262 :  Coaldaie  Brick,  etc.,  Co. 
T.  Southern  Constr.  Co.,  110  Ala.  605, 
19  S  45 :  Maxwell  v.  Peters  Shoe  Co., 
109  Ala.  S71,  19  8  412;  Foster  v.  .Na- 
pier. 73  Ala.  595. 
Ariz. — Dowdy  v.  Calvl,  126  P  873, 
Ark. — Moss  V.  Ash  brooks,  12  Ark. 
SS». 

Scalmanlnl,  69  Cal. 
Fresno  Planing  Mill 
<A.}  ISO  P  196. 
V.    Humphreys,  83 
Coin.  171,  125  P  522. 

t«in.~CiAllI  V.  Cahlll.  76  Conn.  542, 
ST  A  2S4:  Danum  v.  Denny,' 64  Conn. 


CaL — Dyer  v. 
«7.  11  P  327; 
Ca  V.  Manning, 

Cdo. — ^Beltse 


Conn.  486,  68  AmD  433 ;  Qulnebaug 
Bank  V.  Tarbox,  20  Conn.  510;  Beach 
V.  Norton,  8  Conn.  71. 

D.  C. — ^National  Express^  etc.,  Co.  v. 
Burdette,  7  App.  661. 

Oa.-~CunnlnsAuun  v.  J.  P.  VUllanu 
Co.,  186  Oa.  »&,  69  BM  lOl :  Randolph 
T.  Brunswick,  etc.,  R.  Co.,  120  Oa.  969, 
48  SB  S96 ;  Wilson  v.  Atlanta,  etc.,  R. 
Co.,  116  da.  171,  41  SB  099;  Heath  t. 
Bates,  70  Ga.  6SS ;  Bogera  t.  HoakliUL 
16  Qa.  270.  ^ 

Ha~wa11. — The  Steamer  Mee  Poo,  6 
HawaU  294. 

111.— 'Haas  V.  Rlghelmer,  220  111.  198, 
196,  77  KB  69  tclt  Cyc];  Steele  v. 
Qrand  Trunk  Junction  R.  Co.,  125  IlL 
386,  17  NE  488;  Branlgan  v.  Rose,  8 
III.  123. 

Ind. — Shepard  v.  Meridian  Nat. 
Bank,  149  Ind.  20,  48  NE  S62 ;  Need- 
ham  V.  Wright,  140  Ind.  190,  89  NB 
610 ;  Lioyd  v.  Reynolds,  29  Ind.  299 ; 
Smock  V.  Orabam,  I  Blackf.  314. 

Iowa. — Wray  v.  Wray,  140  NW  414  ; 
Boone  v.  Boone,  137  NW  1059  ;  Van 
Yleck  V.  Anderson,  136  Iowa  966,  IIS 
NW  463;  Littlejohn  v,  Bullas,  186 
Iowa  150,  113  NW  756;  Gulnn  v. 
Elliott,  123  Iowa  179,  98  NW  625; 
RawBon  V.  Quiberson,  6  Iowa,  607. 

Kan.— Challlas  v.  Smith,  iS  Kan. 
663;  Bond  v.  White,  S4  Kan.  46; 
Westervelt  v.  Jones,  7  Kan.  A.  70,  62 
P  194. 

Ky, — Com.  v.  Southern  Pac.  Co.,  127 
Ky.  358,  105  SW  466,  82  KyL  269  ; 
PhilUpe  V.  Southern  Div.  Cumberland, 
etc.,  R.  Co.,  110  Ky.  33.  60  SW  941, 
22  KyL  1630 :  Graves  v.  Dale,  1  T.  B, 
Mon.  190.  See  Hopkins  v.  Moseley, 
106  SW  104,  31  KyL  1808. 

La. — The  rule  la  prescribed  'by  stat- 
ute In  this  state.    See  Infra  S  ^0. 

Me. — Fahy  v.  Brannagan,  66  Me,  42. 

Mass. — Worcester  v.  Lakeside  Mfg. 
Co.,  174  Mass.  299,  64  NE  633  :  BufFum 
V.  Tllton,  17  Pick.  510 ;  Com.  V. 
Churchill,  6  Mass:  174. 

Mich.— Wales  v.  Jones,  1  Mich.  254. 

Minn. — Drea  v.  Carlveau,  28  Minn. 
280,  9  NW  802;  Merrlam  t.  Baker,  9 
Minn.  40.' 

Mo.— Smith  V.  Sedalla,  244  Mo.  107, 
149  SW  697  ;  Warder  v.  Henry,  117 
Mo.  530,  23  SW  776  ;  Llbbe  v.  LIbbe, 
157  Mo.  A  610,  138  SW  688  ;  State  v. 
Hines.  148  Mo.  A.  298,  128  SW  250; 
Michelin  Tire  Co.  V.  Webb,  148  Mo.  A. 
679.  127  SW  948  ;  Walter  Commn.  Co. 
V.  Gilleland,  98  Mo.  A.  684,  78  SW  29B. 

Mont. — ^Wetxsteln  v.  Boston,  etc.. 
Cons.  Copper,  etc.,  Mln.  Co.,  2S  Mont. 
461,  72  P  86S. 

Nebr. — Shaughnessy  v.  St.  Andrew's 
Church,  63  Nebr.  798,  89  NW  263  : 
Richardson  v.  O^elt,  60  Nehr.  180.  82 
NW  377;  Spencerv.  Johnston.  68  Nebr. 
44,  78  NW  482  ;  State  v.  MaUey,  17 
Nebr.  664.  24  NW  200. 

N.  H. — Tlnkham  v,  Boston,  etc.,  R. 
Co.,  88  A  709;  Gamsby  v.  Ray,  52  N. 
H.  613 :  Rogers  v.  Odell,  39  N.  H. 
417. 

N.  J.— Duplessis  V.  Moine,  (Sup.)  87 
A  111  ;  Dengler  v.  Hays,  63  N.  J.  L. 
14,  42  A  776  ;  Hlxon  v.  Schooley,  26 
N.  J.  h..  461 ;  Schenck  v.  Schenck,  10 
N.  J.  L.  276. 

N.  T.— Porter  v.  Kingsbury,  77  N.  Y. 
164 ;   Shubert  T.  Laughlln.   122  App. 
DlT.  701,  107  NTS  708;  Romalne 
New  To».  etc.,  R.  Co.,  91  App.  Dir.  1, 


86  NTS  248,  87  App.  DlT.  569,  84  NTS 
491  [afl  181  N.  Y.  528,  73  NB  11811; 
Ralll  V.  Pearsall,  69  App.  Dlv.  264,  74 
NYS  620;  Bartholomay  Brewing  Co. 
V.  Haley,  1«  App.  Div.  486,  44  NYS 
916;  Baker  v.  Baker,  70  Hun  96,  2S 
NYS  1083 ;  Lewis  v.  MaUmey,  12  Hun 
207 ;  GregOTy  v.  Gregory,  33  N.  T. 
Super.  1 ;  Matter  of  M'oran,  69  Mlso; 
18£  112  NYS  207:  SancheL  etc,  Co. 
V.  Hlrsch,  87  Misc.  808,  67  NYS  796; 
Drexler  t.  Cohen,  108  NTS  680; 
Ratier  t.  Ratser,  2  AbbNCas  461; 
Allen  T.  Malcolm,  12  AbbPrNS  888; 
Danvers  v.  Dorrlty,  14  AbbPr  206; 
Ward  V.  Gore,  87  HowPr  119;  Went- 
worth  T.  Bamum,  10  Johns.  888.  ,  See 
Conlon  V.  National  Plreproofing  Co., 
128  App.  Div.  270,  112  NYS  652. 

N.  C.  — Bmry  v.  Chappell,  148  N.  C. 
327,  880,  62  SE  411  [clt  Cyc]  ;  Alex- 
ander V.  Norwood,  118  N.  C.  881.  24 
8E  119;  McNeill  v.  Currle,  117  N.  C. 
341,  23  SB  216;  Smith  v.  Moore,  79 
N.  C.  82;  State  v.  Atlantic,  etc..  R. 
Co.,  77  N.  C.  299:  Claywell  v.  Sud- 
derth,  77  N.  C.  287:  Woody  v,  Jor- 
dap,  69  N.  C.  189;  Harris  v.  Johnsoit 
6rN.  C.  478. 

N.  D. — McLaIn  V.  Numberg,  16  N. 
t>.  188,  112  NW  246. 

Oh.— Well  V.  Guerin,  42  Oh.  St.  299. 

Or. — Crane  v.  Larsen,  16  Or.  846,  16 
P  826. 

Pa. — Freeman  v,  Laflerty,  207  Pa. 
32,  66  A  230;  Pennsylvania  R.  Co. -v. 
Davenport,  164  Pa.  Ill,  26  A  «9a ; 
Warner  v.  Hopkins,  111  Pa.  328,  2  A 
88,  56  AmR  26ft;  Pittsburg,  etc,  R. 
Co.  V.  Mt.  Pleasant,  etc.;  R.  Co.,  76 
Pa.  481 ;  Cleveland,  etc,  R.  Co.  v.  Erie, 
27  Pa.  880;  Bank  v.  Teese,  6  Pa.  Co. 
178. 

Porto  Rico. — Agricola  T.  Arvelo,  7 
Porto  Rico  661. 

R.  I. — Charron  v.  Thivlerge,  66  A 
835 ;  O'Reilly  v.  Hew  York,  etc^  R.  Co., 
1<  R.  I.  888.  17  A  171.  90e,  l4  A  244, 
6  UlA  864,  6  LRA  719  and  note. 

S.  C— Perst  V.  Powers,  58  S.  C.  411, 
86  SB  749 ;  Walters  v.  Laurens  Cot- 
ton Mllla,  68  8.  C.  166,  31  SE  1. 

Tex. — Comlck  v.  Arthur,  31  Tex. 
Civ.  A,  679,  73  SW  410;  1  Cyc  21  [quot 
Kansas  City,  etc.,  R.  Co.  v.  State, 
(Civ.  A.)  156  SW  5611.  . 

Utah.— Page  v.  Letcher,  11  Utah 
184,  39  P  602. 

VL— Klrby  v.  Jackson,  42  Vt.  662  ; 
Thomas  v.  Freelon,  17  Vt.  138. 

Wash. — State  Medical  Examining 
Bd.  V.  Stewart,  46  Wash.  79,  82,  89  P 
475,  123  AmSR  ,916  and  note,  11 
LRANS  657  and  note,  18  AnnCas 
653  and  note  [cit  Cyc]  ;  Richardson 
V.  Richardson,  43  Wash.  634.  86  P 
1069  ;  Tacoma  v.  Commercial  Electric 
Lisht,  etc,  Co.,  16  Wash.  516,  46  P 
1043. 

W.  Va. — Hevener  v.  Hannah,  69  W. 
Va.  476,  479,  S3  SE  685  [clt  Cycj. 

Wis. — Blair  v.  Cary,  9  "Wis.  648. 

Eng. — Sparry's  Case,  5  Coke  Ola.  77 
Reprint  14«. 

Can.— Bain  v.  Bain,  10  XT.  C.  Q.  B. 
572  ;  Commercial  Bank  v.  Jarvls,  6  U. 
C.  Q.  B.  O.  S.  257.  See  Infra  this  sec- 
tion. 

80.  See  cases  cited  in  the  preceding 
note. 

Action  la  different  jaziadiatloB  see 
infra   I   110  et  seq. 
IB  aaae  ooort  see  tiitn.  |  41. 

81.  U.  S.— Earl   v^^^^t^mond.  8 
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Ib  EngUnd  the  doetrine  was  recognized  at  com- 
pion  law  as  early  as  the  year  1591,^'  and  it  is  still 
the  law,"  althoui^,  because  of  the  wide  discretion 
possessed  and  exercised  by  the  high  court  and  couit 
of  appeal  to  stay  any  causes  or  matters  pending 
before  them,  if  they  think  fit,  and  to  make  such 
orders  as  shall  be  jost,  npon  motion  for  a  stay  of' 
proceedings,  this  question  has  been  much  less  fruitful 
of  reported  eases  in  England  than  in  tiie  United 
States." 

Zn  Canada  the  doctrine  is  recognised  both  in  the 
decisions"  and  in  the  Ontario  Judicature  Act.^ 

In  Texas  it  seems  that  the  doctrine  that  the 
pendency  of  a  prior  suit  for  the  same  cause  between 
Che  same  parties  is  gronnd  of  abatemeat  is  not  recog- 
nized, but  plaintiff  is  merely  put  to  his  election  whi^ 
9uit  he  will  prosecute  and  required  to  abandon  the 
oUier  and  pay  the  costs  of  it.'*  ' 

"Ub  pendens."   In  Louisiana,  by  statute  based 

F.  CasL  Na  4Mt,  *  Mel^an  2S8 ; 
Petersim  t.  tT.  a.  2*  CL  Cl.  93. 

Ala. — Kaplan  t.  Coleman,  60  3  886 ; 
CoaJdale  Brick,  etc.,  Xo.  v.  Southern 
Constr.  Co..  110  Ala.  COS.  19  8  4S; 
Foster  v.  Napier,  7S  Ala.  (98. 

Cal. — Dyer  v.  SCalmanlnl.  89  CaL 
687.  11  P  827 :  Fresno  Planing  Mill  Co. 
V.  ^anninp,   (A,)  180    P    196,  197. 

Conn.— OahiU  v,  Cahlll.  76  Conn.  642, 
S7  A  384;  Hatch  v.  Sporrord,  22  Conn. 
486,  68  AmD  488;  Qulnebaug  Bank  v. 
Tar  box,  20  Conn.  510;  Durand  v.  Car- 
TlngtoD,  1  Root  866. 

D.  C. — National  Express,  etc.,  Co.  v. 
Burfiette,  7  App.  561.  „  „ 

Oa.— Wilson  v.  Atlanta,  etc.,  R.  Co., 
116  Oa.  171.  41  SE  699.  . 

III.— Haas  V.  Rishelmer,  320  111.  198, 
196,  77  NB  69  [clt  Cyo] ;  Branlcan  v. 
Rose.  8  lit  128. 

Xa. — Ktmnn  Cl^,  etc.,  R.  Co.  v. 
Railroad  Commn..  106  lA.  S8t,  SI  S 

Mloh.— Wales  v.  Jones,  1  Mich.  864. 
Minn. — ^Blsrrtam  v.  Baker,  9  Minn. 
40. 

Ho.— WMer  v.  Henry,  117  Mo.  880, 
28  SW  778;  JaeolM  v.  Lewis,  47  Mo, 
844 ;  State  v.  DouKhtfty.  46  Mo.  894 ; 
Water  Commn.  Co.  alueland,  98  Mo.' 
A.  684,  TS  SW  896. 

MonL— Wetsstelu  _  v.    Boston,  etc.. 


on  the  civil  law,  the  objection  that  anotl^r  suit  is 
p^ding  for  the  same  cause  is  called  an  exception 
of  "lis  pendens."*'  And  so  it  is  in  Quebec,"  and 
in  Porto  Rico.^  This  term  has  also  been  used  by 
judges  in  other  jurisdictions  than  those  governed  by 
the  civil  law."^  Generally,  however,  the  term  "lis 
pendens"  is  used  in  our  law,  not  as  referring  to  the 
principle  of  abatement  of  an  action  by  the  pendency 
of  another  suit  (lis  alibi  pendens),  but  as  referring 
to  the  effect  of  an  action  or  proceeding  in  court  on 
rights  acquired  during  its  pendency  under  the  doc- 
trine expressed  at  common  law  in  tiie  maxim,  "Pen- 
dente lite  nihil  innovetur,"  meaning  that  "pending 
the  suit  nothing  should  be  changed."^ 

39]  2.  The  Eule  in  Eamty."  As  a  general 
rule  the  pendency  of  a  prior  suit  in  equily  may  be 
pleaded  in  abatement  to  the  prosecution  of  a  subse- 
quent suit  in  equity  in  the  same  jmisdiction  between 
the  same  parties  and  upon  the  same  equity;"  and 


Copper,  etc.  Mln.  Co.  28  Mont.  461, 
72  P  866. 

N.  H.— Oamsby  v.  Ray,  62  N.  H. 
618. 

N.  T. — Porter  v.  Kingsbury,  77  K. 
T.  164:  Hart  v.  Hart.  8«  App.  Dlv. 
236,  88  NTS  897  ;  Smith  v.  Compton, 
20  Barb.  262;  Crossman  v.  Universal 
Rubber  Co.,  «0  N.  T.  Super.  68,  16  NTS 
609  ;  Compton  v.  Qreen,  9  HowPr  228. 

N.  C.  — Emry  v.  Chappell,  148  N.  C. 
827,  SSO,  62  SB  411  [cit  Cyc] ;  Smith 
v.  Moore,  79  N.  C.  8x. 

Pa. — Elchenberg  v.  Kemper.  19 
liancLRev  62. 

Vt. — Downer  v.  Garland,  21  Vt  862. 

Bee  Brown  v.  Brown,  (Me.)  86  A  82. 

Vaxatloasnaaa  ot  saoonA  aoUon'sea 
Infra  B  42. 

[a]  "Vo  man  shaU  be  twlo*  har- 
aaww  tmt  the  saaae  oanaa.  After 
JudsmeDt  or  decree  by  a  tribunal  of 
competent  Jurisdiction,  another  com- 
plaint, crounded  on  the  same  (acts, 
will  not  be  listened  to.  either  by  the 
same  tribunal  or  a  different  one.  This 
nobody  denies.  It  Is  equally  clear  that 
a  party  cannot  be  doubly  vexed  by 
two  proceedings  for  the  same  cause 
oarrled  on  against  him  at  the  same 
time.  Two  suits  for  the  same  cause 
of  action,  even  when  brought  In  the 
same  court,  will  never  be  tolerated. 
It  Is  much  worse  when  the  several 
suits  are  in  different  courts,  requiring 
the  defendant  to  appear  in  two  places 
at  once.  ...  If  a  party  may 
carry  on  two  suits  against  his  adver- 
—ry,  he  may  carry  on  twenty  Just  as 
provided  he  can  And,  as  In  soum 
be  might  llnd.  that  number  ot 
'  liavliv  JtulMlctloB,  and  thus 


he  could  not  only  harass  and  vex  him, 
but  placue  him  to  death.  Again:  the 
right  to  bring  several  suits  (or  the 
same  matter,  implies  the  rltfit  to  prose- 
cute them  all  to  final  Judgmmt  or 
decree.  Suppose  the  decrees  to  con- 
flict with  one  another.  They  are  all 
equally  conclusive  and  valid.  Which 
shall  be  ot)eyed?  It  is  impossible  to 
administer  Justice,  and  it  never  has 
been  done  in  any  civilized  country, 
without  adopting  the  rule  that  a  party 
who  brings  one  suit  In  a  court  of  com- 
petent Jurtsdlctlcm  must  finish  It  be- 
fore he  can  be  allowed  to  prosecute 
another."  Per  Black  J„  in  (Cleveland, 
etc..  R.  Co.  v.  Erie,  27  Pa.  SSO,  282. 
Ana  see  Bank  v.  Teese,  6  Pa.  Co.  178. 

SB.  Sparry's  Case.  S  Coke  61a,  77 
Reprint  148. 

88.  Stephenson  v.  Qamett,  [1898}  1 
Q.  B.  677;  Biggs  v.  Cox,  4  B.  ft  C. 
920,  10  ECL  8S9,  10?  Reprint  1801; 
B^rens  V.  Sleveklng,  2  Myl.  ft  K. 
802,  14  BngCb  602,  40  Reprint  769; 
Kitchen  V.  Campbell,  8  Wils.  C.  P.  804. 
96  Rnirtnt  1069 ;  1  Danlell  Ch.  Pr.  (6th 

ed>  ess.  . 

84.  See  Judicature  Act  (1878)  f  24 
subs.  K.  And  see  Phosphate  Sewage 
Co.  V.  Molleson.  1  AppCas  780 ;  Thom- 
son ▼,  South  Eastern  R  Co.,  9  Q.  B. 
D.  880;  ProwBe  v.  Loxdale,  S  B.  ft  S. 
8»«,  lis  BCL  896.  122  Reprint  88S ; 
McHardy  v.  Hitchcock,  12  Jur.  781. 

85.  First  Natchex  Bank  V.  Cole- 
man, 21  CanLTOccNotes  487,  2  Ont. 
L.  169 :  McMlcken  v.  Ontario  Bank,  6 
Man.  16B_;  Bain  v.  Bain,  10  U.  C.  Q. 
B.  672  :  Whyte  v.  Cameron,  7  U.  C.  Q. 
B.  878;  C<Hnmerclal  Bank  v.  Jarvls, 
6  U.  C.  Q.  B.  O.  S.  267 ;  Canada  In- 
dustrial Co.  T.  Roddick,  3  Que;  Pr. 
468. 

86.  Rev.  St  (1897)  c  61  B  57  (10)  : 
First  Natchez  Bank  v.  Coleman,  2l 
CanLTOccNotes  487,  2  Ont.  L.  169. 

87.  Trawick  v.  Martin  Brown  Co., 
74  Tex.  622.  12  SW  216;  Payne  v. 
Benham,  16  Tex.  364  (holding  that  a 
plea  of  former  suit  pending  for  the 
same  cause  of  action,  If  sustained,  will 
not  abate  the  later  suit,  but  plaintiff 
will  be  put  to  his  election  which  suit 
he  will  prosecute,  and  be  required  to 
abandon  the  other  and  pay  the  costs 
of  it)  ^Mlnchew  v.  Case,  (Tex.  Civ  A) 
148  SW  866 :  Liberty  Milling  Co.  v. 
Contlnenta]  Gin  Co.,  (Tex.  Civ.  A)  182 
SW  866  (holding  that,  in  an  action 
to  forscloae  a  chattel  mortgage,  a 
plea  In  abatement  that  a  salt  by  de- 
fendant against  plaintiff  for  cancella- 
tion of  uie  notes  secured  and  (or 
damages  for  breach  of  the  contract 
of  sale  of  the  property  described  in 
the  mortgage  was  pending  was  prop- 
erly overruled)  ;  Oarsa  v.  Jesse  French 
Piano,  etc.,  Co..  (Tex.  Civ.  A.)  126 
BW  906,  907  (where  it  Is  said :  "The 
doctrine  of  the  common  law  that 
a  suit  pending  between  parties  pre- 
cludes them  from  maintaining  between 
themselvsa  another  salt  on  trie  same 
oauM  of  aetlen  la  oonrts  of  the  same 


Jurisdiction  Is  not  enforced  In  Texas ;" 
and  It  is  held  therefore  that  a  suit  by 
the  eellbr  of  goods  against  the  pur- 
chaser on  pur<Aasa  notes  and  to  fore- 
close a  mortgage  securing  them  does 
not  abate  becatise  of  the  pendency  of 
a  prior  suit  by  the  purcnaser  against 
the  seller  to  rescind  the  contract  at 
piu-chase  and  cancel  the  notes) ; 
Mutual  L.  Ins.  Co.  v.  Hargus,  (Tex. 
Civ.  A)  99  SW  680:  Olachewske  v. 
King,  43  Tex.  Civ.  A.  474,  96  SW  665 ; 
Bills  V.  Tlppe,  16  Tex.  Civ.  A.  82.  40 
SW  624  ;  Slnunang  v.  Braunagel,  (Tex. 
Civ.  A)  27  SW  1032.  But  compare 
Comlck  V.  Arthur,  31  Tex.  Civ.  A.  579, 
78  BW  410:  Davidson  v.  Jefferson. 
(Tex.  Civ.  A)  68  SW  822. 

88.  See  Code  Pr.  art  94,  886 ;  <3ook, 
etc..  Contracting  Co.  v.  Denis,  186  La. 
413,  62  S  660:  Saint  v.  MarteL  126  La. 
246,  62  S  474  ;  Halphen  V.  Oullbeau, 
37  LA.  Ann.  710;  Roohereaa  t.  Lewis, 
26  La.  Ann.  681.  See  Infra  |  40. 
n  ^i.  .P"^  Industrial  Co.  v. 
Roddick,  8  Que,  Pr.  468. 

99.  Agrtoola  v.  Arvelo,  7  Porto  Rico 
661. 

91.    For  tnatanee  see  Walter  Commn. 
Oyitland  l«nd  Co.,  98  Mo.  A 
B84,  7S_SW  296:     Pennsylvania  Ins. 
Co.  v  Philadelphia  Nat  Bank.  14  Ps. 
Co.  198. 

98.    See  Lis  Pendens  [26  C^ye  1449]. 

93.  Action  at  law  and  suit  la 
•qnity  see  infra  f  64  et  seq. 

94.  U.  S.— New  TOTk  Mut  L.  Ins. 
Co  V.  Harris,  96  U.  S.  688,  24  L.  ed. 
787. 

j^Conn-^ahlU   v,    CaWn,  7«  Conn. 

.Ind. — Loyd  v.  Reynolds,  29  Ind.  299. 

Ky. — Savary  v,  Taylor,  10  B.  Hon. 
384 :  Curd  V.  Lewis,  l  Dana  861, 

Md.--McKaig  v.  Piatt,  84  Md.  249 ; 
Seebold  v.  Lockner,  SO  Md.  183. 
™  ^■*.'l-~r^*y       Bragaw.  le  N.  J. 
Eq.  218,  84  AmD  14T. 

Oh.— Weil  v.  Ouerin.  42  Oh.  St.  299. 
^^Cjr.-^g-ane  v.  Larsen.  16  Or.  845, 

Pa. — Streator  v.  RIcketts,   2  Kulp 

,  Tenn. — LoekwoDd  v.  Nye,  2  Swan 
616.  68  AmD  73;  Moore  v.  Holt,  I 
Tenn.  Ch.  141. 

Va. — Johnston  v.  Bower.  4  Hen.  ft 
M.  (14  Va.)  487. 

W.  Va. — Anderson  v.  Plerey.  20  W. 
Va.  282. 

Wis.— Rowley  v.   Williams.   6  Wis. 
161.  ■ 

Eng.- Foster  v.  Vassall.  8  Atk.  687, 
26   Keprint   1188;   Behrens  v.  Sieve- 
king,  2  Myl.  ft  C.  602,  14  BngCh  602, 
40  Reprint  769.    And  see  1  DanMI 
Pr.  (6th  Am.  ed)  632. 

See  Coon  v.  Holts,  189  111.  A.  4T2: 
American  Bible  Soc.  v.  Hague,  (N.  T.) 
4  Edw.  117. 

[a]  A  oourt  «f  olutaearr  win  mot 
take  JarisdiotlOB  of  a  oamse  where 
It  appears  from  the  face  of  the  bill 
that  Jurisdiction  of  the  subject  matt^ 
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the  rules  govemmg  Uiis  ground  of  abatement  are 
Eubstaatially  the  same  in  equity  as  at  law,""  although 
they  are  applied  in  equity  with  some  modification 
and  with  a  more  liberal  discretion."* 

Effect  of  sustaining  plea.  Where  the  objeetion 
that  another  suit  is  pending  is  duly  made  and  estab- 
lished in  equity,  the  court,  it  seems,  will  dismiss  the 
Eecoad  bill,  or,  if  the  prior  suit  be  in  the  same  court 
and  defective,  the  dismissal  of  such  prior  suit  may 
be  ordered  and  complainant  permitted  to  proceed 
irith  the  seeond  bill." 


[$40]  3.  Statntory  Proviaiona.  In  some  juria- 
diction  the  doctrine  of  abatement  by  reason  of  the 
pendency  of  another  action  is  expressly  recognized 
or  declajied  by  statute,  while  in  oUiers  it  is  more  or 
less  changed  by  statute."^  Statutes,  however,  are 
generally  to  be  construed  in  accordance  with  the 
existing  law  on  this  subject,  together  with  its  excep- 
tions, and  not  as  repealing  or  in  any  way  ehan^^g 
the  doctrine  by  implication,  unless  such  an  intentiim 
is  clear."" 

[(41]   4.  Actions  in  Same  Oottrt.  The  general 


tuts  been  properly  assumed  by  an- 
othn-  court  Coon  v.  Holtz,  189  UL 
A.  i't. 

S&  lijr&ch  T.  Hartford  F.  I&s.  OA, 
IT  Fed.  627.  And  see  the  other  caaea 
cited  Id  the  preceding  note.  See  alao 
mm  i  19. 

nadraegr  «f  rait  la  eavilv  aa^ 
otkCT  jmadloMwa  see  Iniffa  7  110. 

96.  Ljmch  V.  Hartford  F.  Ins.  Co., 
i:  Fed.  ««7;  Foster  v.  VassaU,  S 
Atk.  587,  689,  26  Reprint  IISS  (where 
Lord  Hardwlcke  said:  "The  Keneral 
rule  of  courts  of  equity  with  regard 
lo  pleas,  ia  the  same  as  In  courts  of 
Ian,  but  exercised  with  a  more  liberal 
discretion"  > . 

[a]  CknTOTaaiM  mbaaanest  to 
UlL— A  bU)  for  a  partition  of  lands 
filed  by  a  recent  crraotee  of  a  part 
thereof  without  notice  that  another 
bill  for  the  same  purpose,  filed  seven- 
teen years  before,  was  still  pending, 
will  not  be  diatnlssed  where  such  prior 
bill,  by  reason  of  convejrancea  to 
other  parties,  will  not  Justify  the 
maktoff  of  a  decree,  and  it  appears 
that  under  the  new  bill  the  interests 
of  all  parties  can  be  speedily  ad- 
justed. Parcell  v.  Pemorest,  48  N,  J. 
Eq.  524,  22  A  861.' 

[b]  a«aasal  eraaitora'  MU  and 
•varata  UIl— The  fact  that  the 
monsasee  of  an  Insolvent's  estate 
vas  made  a  party  to  a  general  cred- 
liors'  bill  aeainat  the  insolvent  for  the 
purpose  of  admlnisterlner  the  entire 
estate  of  the  Insolvent  did  not  pre- 
Tent  the  mortsagee  from  maintaining 
an  independent  action  for  an  injunc- 
tton  axainat  tlie  trustee  in  the  Insolv- 
ent's deed  of  trust  to  require  rents 
and  proflts  of  the  estate  to  be  applied 
on  the  mortgace  debt,  where  the  trus- 
tee was  in  no  way  injured  thereby, 
and  the  rights  of  the  mortgagee  were 
secured  without  damage  to  the  rights 
ftf  uy  (me  els^  both  cases  being  in 
the  same  court,  under  the  control  of 
the  same  Judga^  who  could  treat  the 
Injunction  suit  aa  a  petition  in  the 
niafai  suit,  or  hear  the  two  cases  to- 
gether, which  is  the  more  common 
mctice  In  Virginia,  and  thoa  have  the 
entire  matter  under  'the  same  control, 
to  be  administered  in  accordance  with 
the  rigbta  of  eUl  thejpartlea  conoemed. 
Brtstow  V.  Home  Bldg;  Ca,  91  Va. 
18.  10  SE  947. 

»7.  Curd  V.  Ijewis,  1  Dana  (Ky.) 
tSl :  Hoore  v.  Holt,  3  Tenn.  Ch.  ill ; 
Dietrich  V.  Hutchinson,  81  Vt.  160,  69 
A  ttl ;  Anderson  v.  Piercy,  20  W.  Va. 
»2. 

[a]  Sleotloa  betw— a  sntta^— In 

the  case  of  two  auits  in  equity  pending 
at  the  aame  time  the  court  may  com- 
pel an  election  by  plaintiff  as  to 
vhich  nttt  he  will  further  prosecute. 
Gaines  v.  Park.  3  B.  Mon,  (Ky.) 
111.  3S  AmD  186.  And  see  Li3mch  v. 
Hartford  F.  Ina  Co.,  17  Fed.  627: 
Fetrer  v.  Clark.  168  111.  A.  162. 

n.  See  statutes  of  the  several 
■Utes. 

U]  Is  Waoryla  It  Is  provided  that 
^0  suitor  is  entitled  to  prosecute  two 
actl<n8  In  the  courts  of  this  state  at 
the  same  time,  for  the  same  cause  and 
tRalnst  the  aame  party,  and  In  such  a 
c»e  the  defendant  may  require  the 
plaintUf  to  elect  *hlch  he  will  prose- 
cute. If  commenced  simultaneously ; 
>sd  the  pendency  of  the  former  Is  a 
tMd  defense  to  the  latter,  if  com- 
>«iiced  at  dUterent  times."  CIt.  Code 


[b]  In  bmlslaaa  the  code  of 
practice  provides  that  "the  same  cause 
can  not  oe  brought  before  two  sepa- 
rate courts,  though  thev  be  poaseaaed 
of  concurrent  Jurtsdlctlon,  except  by 
discontinuing  the  ault  first  brought 
before  the  answer  is  flied"  (Code  Pr. 
I  94)  ;  and  that  thek«  are  two  kinds 
of  declinatory  exceptions,  that  Is,  ex- 
ceptlona  which  "do  not  tend  to  de- 
feat the  demand,  but  only  to  decline 
the  Jurisdiction  of  the  Judge  before 
whom  It  la  brought"  (Code  Pr.  f  834), 
the  second  exception  being:  "2.  Us 
Pendens — ^When  It  arises  from  the  fact 
of  another  suit  being  pending,  be- 
tween the  aame  parties,  for  the  aame 
object,  and  growing  out  of  the  same 
cause  of  action,  befwe  another  court 
of  concurrent  Jurisdiction :"  In  which 
case  the  suit  muat  be  diamiased,  and 

ftalntlff  decreed  to  pay  coats  (Code 
r.  g  386).  tl)  Under  these  pro- 
visions the  pendency  of  another  ault 
for  the  aame  cauae  and  object,  be- 
tween the  aame  parties,  la  a  good 
ground  of  exception  to  the  second  suit 
where  the  two  suits  are  before  differ- 
ent courts  of  concurrent  Jurisdiction. 
Kansas  City  Southern  R.  COi  v.  Iiouisl- 
ana  R.  Commn.,  106  La.  6SS,  31  S 
131 ;  Rochereau  v.  Lewis,  26  La.  Ann. 
631 ;  Blsch(rfC  v.  Theurer,  8  La.  Ann. 
16 ;  Klbie  v.  Freret,  6  La.  Ann.  494  ; 
Dick  V.  Gilmer,  4  La.  Ann.  620.  (2) 
But  it  is  not  ground  for  such  excep- 
tion that  another  suit  for  the  same 
cause  is  pending  in  the  same  court, 
since  the  statute  ta  in  terms  limited 
to  suits  pending  in  different  courts. 
Thompson  v.  Oosserand.  131  La,  1066, 
60  S  682 ;  Cook,  etc..  Contracting  Co. 
V.  Denis,  126  La.  4I3t  62  S  660 
(holding  that  an  Injunction  suit  in- 
stituted by  a  defendant  to  prevent  the 
execution  of  a  Judgment  for  costs 
taxed  on  an  ex  parte  rule  does  not 
prevent  plaintiff  from  taking  an- 
other rule  to  have  these  coats  taxed, 
since  lis  pendens  cannot  be  pleaded 
where  both  proceedings  are  before  the 
same  court)  ;  Saint  v.  Martel,  128  La, 
246,   52  S  474. 

[c]  In  irew  Tork  the  code  of  civil 
procedore  provldea  that  defendant  may 
donur  to  the  complaint  where  it  ap^ 
pears  upon  the  face  thereof,  among 
other  things,  "that  there  is  another 
action  pending  between  the  same  par- 
ties, for  the  same  cause"  (Code  Civ. 
Proc.  t  488)  ;  or,  where  auch  matter 
does  not  appear  on  the  face  of  the 
complaint,  the  objection  may  be  taken 
by  answer  (Code  Civ.  Proc.  i  498)  ; 
and  If  such  objection  Is  not  taken, 
either  by  demurrer  or  answer,  it  Is 
waived  (Code  Civ.  Proc.  S  499).  See 
National  P.  Ins.  Co.  v.  Hughes.  189 
N.  T.  84.  81  NE  562,  12  LRANS  907 
and  note  [aff  106  App.  Dlv.  632,  93 
NTS  1140].  Mode  of  taking  this  ob- 
jection and  waiver  thereof  see  In- 
fra IS  161.  162. 

rd]  In  otbMt  states  also  there  are 
code  provisions  similar  to  those  of 
New  York  ( supra  this  note) .  For 
example  see  .Cal.  Code  Civ.  Proc. 
(I  480.  433;  Minn.  Rev.  Laws  (1906) 
IS  4128,  4129;  Wash.  Code  Proc 
H    189,  191. 

9».  U.  S.— Paul  V.  Hulbert,  18  F. 
Cas.  No.  10,841. 

Conn.— Cahlll  v.  Cahlll,  76  Conn. 
642,  67  A  284  (holding  that  Oen.  St 
[19021  I  4068,  providing  that  an  ac- 
tion may  be  brou^t  by  any  person 
(daimlng  title  to  or  taiy  fntorest  in 


reaJ  property  against  any  person  who 
clalma  to  own  or  to  have  any  Interest 
in  It  averse  to  plaintiff,  f<a>  the  pur- 
pose ot  determining  such  adverse  es- 
tate does  not  authorize  an  action 
while  another  ault  in  ejectment  to  ob- 
tain posaeaaion  of  the  aame  woperty 
is  pending  In  the  aame  court  between 
the  same  parties). 

>Ind. — ^DeArmond  v.  Bohn,  12  Ind. 
607. 

Iowa. — Schmidt  v.  Posner,  130  Iowa 
847,  106  NW  760. 

Ky. — Julian  v.  Pllcher,  2  Dut.  264. 

N.  Y. — National  F.  Ins.  Co.  v. 
Hughes.  189  N.  T.  84,  81  NE  662. 
12  LRANS  907  and  note  [afC  106  App. 
Dlv.  682,  98  NTS  1140];  Paige  v. 
Wilson,  21  N.  T.  Super.  294;  >Bur- 
rows  V.  Miller,  S  HowPr  61. 

N.  C— Sloan  v.  McDowell,  7S  N. 
C.  29. 

Or. — Crane  v.  Laraen,  15  Or.  34S, 

349,  16  P  326. 

Pa. — Becker  v.  Letianon,  etc.,  R. 
Co.,  26  Pa.  Super.  367  (bedding  that 
there  Is  nothing  In  the  act  of  May  26, 
1887  TP.  L.  271],  which  prevents  the 
filing  In  an  action  of  trespass  of  a  plea 
In  abatement  setting  forth  the  pen- 
dency of  a  former  ault  In  the  aame 
Jurisdiction  between  the  same  parties, 
and  for  the  same  cauae  of  action). 

S.  C— Hill  V.  Hill.  61  S.  C.  184,  28 
SE  809 

Wash. — Calne  v.  SeattK  etc,  R- 
Co.,  12  Wash.  S96.  41  P  904. 

[a]  AotloBs  at  law  and  in  snltr.— 

A  atatute  providing  that  d«enaant 
may  demur  where  It  appears  upon 
the  face  of  the  complaint  that  an- 
other action  la  pending  between  the 
same  pastes,  for  the  aame  caua&  or 
take  such  obJectltHt  by  anawar  where 
the  matter  does  not  appear  on  the 
face  of  the  complaint,'  does  not  en- 
large the  defense  of  another  action 
pending  but  merely  directs  "the  mode 
In  which  defenses  and  objections 
available  by  law  at  the  time  It  was 
enacted  may  be  taken  advantage  of, 
the  nature  of  these  defenses  and  ob- 
jections being  left  unaltered" ;  and 
therefore  such  a  statute  does  not 
abolish  the  general  rule  that  an 
action  at  law  cannot  be  pleaded  in 
abatement  of  a  suit  In  equity,  or  a 
suit  In  equity  be  pleaded  In  abate- 
ment of  an  action  at  law.  Per  Nel- 
son, C.  J.,  In  Paul  V.  Hulburt,  18  F. 
Cas.  No.  10.841.  And  see  Consolidated 
Fruit  Jar  Co,  v.  Wianer,  88  App,  Dlv. 
369,  66  NTS  7X3;  Paige  t.  Wilson. 
21  N.  T.  Super.  294;  and  infra  |  E4 
et  seq. 

[b]  Pendancy  of  aoUou  In  fotatgn 
jnrlsdlotlon   or  anotber  state. — The 

general  rule  that  the  pendency  of  an 
action  between  the  same  parties  for 
the  aame  cause  In  another  atate  la 
not  ground  for  abatement  Is  not  im- 
pliedly changed  or  affected  by  a 
statute  declaring  that  the  pendency 
of  another  action  between  tne  same 
parties  for  the  same  cauae  may  be 
made  a  ground  of  demurrer,  or  that 
such  objection  may  be  talcen  by  an- 
Hwer  when  It  does  not  appear  on  the 
face  of  the  complaint  or  petition,  but 
the  statute  Is  to  be  construed  In 
accordance  with  auch  rule.  De  Ar- 
mond  V.  Bohn,  12  Ind.  607;  Schmidt 
V.  Poaner,  180  Iowa  847,  106  NW  760; 
Burrows  v.  Miller,  6  HowPr  (N.  T.) 
61;  Sloan  v.  McDowell.  76  N.  C.  29; 
Hill  T.  Hill.  61  S.  C.  134.  28  SB  S0«. 
And  see  infra  |  110  at  aeq. 
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rule  that  the  pendency  of  a  prior  action  between  the 
same  parties  for  the  same  cause  is  ground  for  abate- 
ment of  the  later  action  applies,  in  the  absence  of 
a  statute  to  the  contrary^  where  the  actions  are  in 
the  same  court  as  well  as  where  they  are  in  different 
courts  of  the  same  jurisdiction.^  But  under  the 
Louisiana  statute,  as  we  have  seen,  the  rule  does 
not  apply  in  that  state  to  suits  in  the  same  court, 
as  the  prohibition  is  only  against  the  bringing  of 
the  same  cause  before  different  courts  of  concurrent 
jurisdiction.* 

[$  42]  6.  Vezatloiu  Character  of  Second  Action. 

It  has  been  held  in  some  courts  that  upon  a  plea  of  a 
former  action  -pending  vexatiousness  of  the  second 
action  is  a  conclusion  of  law  drawn  from  the  fact 
of  two  actions  being  brought  by  one  person  against 
another  for  one  cause  and  pending  at  tiie  same  time.^ 
Other  epurts,  however,  instead  off  regarding  the  sec- 
ond action  as  necessarily  vexatious,  have  gone  into 
the  inquiry  whether  it  was  in  fact  vexatious,  on  the 
principle  that,  as  the  reason  for  the  adoption  of  the 
rule  iiiat  the  pendency  of  one  action  will  abate  a 


second  is  to  prevent  vexation,  the  rule  should  cease 
where  the  reason  for  it  does  not  exist.*  In  other 
words,  it  is'held  that  the  rule  is  not  one  of  unbending 
rigor  or  universal  application,  nor  a  principle  of 
absolute  law,  but  is  a  rule  of  justice  and  equity,  and 
its  application  depends  upon  whether,  under  the  cir- 
cumstances, plaintiff's  aim  is  fair  and  just  or  vexa- 
tious and  oppressive."  It  is  upon  the  application 
of  this  principle  that  such  courts  hold  that  a  second 
action  is  not  vexatious,  and  consequently ,not  abatable, 
when  it  appears  that  the  prior  action  is  ineffecttial 
ot  so  defective  that  the  second  is  necessary  to  secure 
the  demand  or  relief  sought.^ 

43]  6.  Whether  Matter  Is  in  Abatement  or 
in  Bar — a.  In  OeneraL  There  are  many  cases  in 
which  there  is  dictum  to  the  effect  that  the  pendency 
of  an  action  is  a  "bar"  to  a  subsequent  action 
between  the  same  parties  for  the  same  cause,^  but 
this  is  not  true.  As  a  general  rule  the  fact  that  a 
prior  action  is  pending  for  the  same  cause  ia  matter 
in  abatement  only  and  not  in  bw  of  titte  subsequent 
action* 


[c]  Xdtntlty  of  e4iuM  of  aotlon. — 

The  provision  in  tbe  codes  of  the 
various  states  maklnsr  the  pendency 
of  another  actios  between  the  same 

Jiartles  for  the  same  cause  ground 
or  demurrer  or  defense  In  the  an- 
swer <  see  supra  this  section )  does 
not  change  '  the  existing  rules  for 
determlnlnK  ther  identity  of  causes 
of  action.  Julian  v.  Pllcher,  8  Duv. 
(Ky.)  264;  Paige  "mison  8  Bosw. 
(N.  T.)  294.  And  see  Infra  i  «0 
et  seq. 

1.  CaHllI  V.  Cahlll,  76  Conn.  642. 
B7  A  284 :  Richardson  v.  Opelt.  60 
Nebr.  180,  82  NW  377 ;  Spencer  v. 
Johnston,  68  Nebr.  44,  78  NW  482. 
And  see  other  cases  supra  S  38. 

2.  See  supra  |  40  note  98. 

3.  Slosa-Sbeffleld  Steel,  etc.,  Co.  v. 
Mllbra,  J7S  Ala.  668.  66  S  8»0 ;  Or- 
man  v.  Lane,  130  Ala.  306,  SO  S  441 ; 
Jones  V.  McPhllUps,  82  Ala,  102,  2 
8  4«8 ;  Napier  v.  Foster,  80  Ala.  379 ; 
Foster  v.  Napier,  73  Ala.  696  ;  Barker 
V.  Eastman,  76  N.  H.  277,  82  A  166 
(where  It  Is  said,  quoting  with  ap- 
proval,  OamsbiT  v,  Ray.  infra :  "This 
ancient  doctrine  is  founded  upon  the 
supposition  that  the  second  suit  is 
oppressive  and  vexatious ;  but  'upon 
a  plea  of  a  former  action  pending 
vexatlousness  is  a  conclusion  of  law 
drawn  from  the  fact  of  two  suits 
brought  by  one  person  against  an- 
other, for  one  cause,  and  pending  at 
one  time,  and  Is  not  a  matter  of 
fact  depending  upon  the  question 
whether  the  first  action  was  defec- 
tive ...  or  whether,  upon  some 
.  .  .  special  ground.  It  Is  equitable 
that  the  second  should  be  commenced 
while  the  first  Is  pending* " )  ;  Gamsby 
V.  Ray,  62  N.  H.  613  (holding  that 
It  fs  not  a  matter  of  fact  depending 
upon  the  question  whether  the  first 
action  was  defective,  or  whether  plain- 
tiff was  juatlflgd  in  seeking  better 
Becurlty  In  the  second,  or  whether, 
npon  some  other  special  ground,  it 
1b  equitable  that  the  second  should 
be  commenced  while  the  flrat  is  pend- 
ing) ;  1  Bacon  Abr.  IS. 

4.  U.  S.— Peterson  v.  U.  a,  26  Ct 
CI.  93. 

Cal. — Dyer  v.  Scalmanlnl,  69  Cal. 
637,  11  P  327.  See  also  Fresno  Plan- 
ing Mill  Co.  V.  Manning,  (A.)  130  P 
196,  197. 

Conn. — Hatch  v.  Spofford,  22  Conn, 
486,  68  AmD  433  ;  Qulnebaug  Bank 
V.  Tarbox,   20  Conn.  610. 

Me. — Brown  v.  Brown,  86  A  32. 

Ho. — State  v.  Dougherty,  46  Uo. 
294. 

N.  T.— Rundlett  v.  Whltall,  76  Mlsc. 
466,  186  NTS  697. 
Vt— Downer  v.    Garland.    21  Vt 


362.    Compare  Klrby  v.  Jatduum,  42 

Vt.  652. 

Wash. — Harris  v.  Fidalgo  Mill  Co., 
38  Wash.  169,  171,  80  P  289  (where 
It  Is  said :  "while  we  do  not  think 
that  another  action  Is  pending  In  this 
cause,  the  complaint  never  Slaving 
been  filed,  It  Is  not  enough  to  show 
that  another  action  Is  pending,  bur 
It  must  appear  that  such  other  action 
would  be  liable  to  become  vexatious, 
and  also  that  full  relief  could  have 
been  obtained  In  the  former  action"). 

[a]  ffnnnttrmtin  Tn  accordance 
with  this  view  It  has  been  held  In  New 
Tork  that  since  the  Municipal  Court 
Act  (Laws  [1902]  c  680  g  157),  al- 
lows a  defendant  with  a  counterclaim 
in  excess  of  the  court's  statutory 
five  hundred  dollars  jurisdiction  to 
Interpose  the  same  and'  have  Judg- 
ment for  the  Jurisdictional  amount, 
and  to  bring  another  action  for  the 
difTerence,  and  since  the  pendency  of 
an  action  will  not ,  abate  a  second 
action  between  the  same  parties  ex- 
cept where  the  second  action  Is  vexa- 
tious, a  defendant  sued  In  a  municipal 
court,  and  having  a  claim  against 
plaintiff  for  one  thousand  seven  hun- 
dred dollars.  Is  not  precluded  from 
setting  It  up  as  a  ■  counterclaim  by 
the  fact  that  he  had  already  brought 
action  up<m  It  In  another  court. 
Rundlett  v.  Whltall,  76  Hlsc.  466,  136 
NTS  697. 

6.  See  cases  cited  In  preceding 
note.  And  see  Brown  v.  Brown,  (Me.) 
86  A  38  (collecting  and  revlevring 
authorities). 

ra]  statement  of  rule  and  llnita- 
♦lon, — "The  pendency  of  a  prlir  suit 
of  the  same  character,  between  the 
same  parties,  brought  to  obtain  the 
same  end  or  object.  Is,  at  the  com- 
mon law,  good  cause  of  abatement. 
It  Is  so,  because  there  can  not  be 
any  reason  or  necessity  for  bringing 
the  second ;  and,  therefore,  It  must 
be  oppressive  and  vexatious.*  But 
while  the  law  Is  thus  careful  to  screen 
the  defendant  trom  oppression  and 
vexation.  It  is  equally  Impartial  and 
open  to  the  plaintiff,  and  I  may  say, 
even  indulgent.  In  permitting  him,  a 
creditor,  to  seek  redress,  by  pursuing 
several  remedies  at  the  same  time.  If 
this  is  found  to  be  reasonable  and 
necessary.  It  will  not  countenance 
vexation  and  oppression,  neither  will 
It  prevent  a  creditor  from  using,  In 
a  fair  manner,  the  means  In  his  power 
to  collect  his  debts.  Now,  the  plea  of 
a  prior  suit  Is  to  be  looked  at,  in  Just 
this  impartial  view.  The  rule  above 
stated  is  not  a  rule  of  nnbendlng 
rigor,  nor  of  universal  application, 
nor  a  principle  of  absolute  law — It 
Is  rather  a  rule  of  Justice  and  equity. 


generally  applicable,  and  always, 
where  the  two  suits  are  virtually  alike, 
and  in  the  same  Jurisdiction.  It  should 
be  remembered,  that  a  dilatory  plea 
is  not  like  a  plea  of  payment,  or 
satisfaction,  or  of  something  In  bar 
of  the  merits  of  the  claim ;  then  it 
would  find  more  favor;  b^t  its  object 
is  to  cause  postponement  and  delay, — 
and  the  language  of  the  plea  is.  the 
proceeding  Is  unnecessary  and  vexa- 
tious, and  should  be  abated.  It  Is 
obvious  then,  a  second  suit  Is  not, 
of  course,  to  be  abated  and  dismissed 
as  vexatious,  but  all  the  attending 
circumstances  are  to  be  first  care- 
fully considered,  and  the  true  ques- 
tion will  be,  Hvhat  Is  the  aim  of  the 
plaintiff?  Is  it  fair  and  Just,  or  is 
it  oppresslver'  Per  Ellsworth,  J.,  in 
Hatch  V,  Spofford,  22  Conn.  485,  494, 
58  AmD  433.  And  see  Brown  v. 
Brown,  (M«.)  86  A  82. 

e.  Defeota  In  prior  aatton  see 
infra  S  12». 

7.  For  example  see  Lewis  v.  Ma- 
lone^,  12  Hun  207  ;  Matter  of  Moran, 
B9  Misc.  133,  112  NTS  207. 

8.  U.  S. — Stephens  v.  Monongahela 
Nat.  Bank.  Ill  U.  S.  197.  4  SCt  336, 
337,  28  L.  ed.  399  ;  Hurst  v.  Eh^erctt, 
21  Fed.  218. 

111. — Hlppach  T.  Makeever,  166  111, 
136,  46  NE  790  [aff  64  "111.  A.  1261; 
Mellinger  v.  People,  88  111.  A.  436 
( holding  that  where  an  action  was 
brought  on  a  bon^  given  In  mandamus 
ft>  compel  defendant  to  pay  over  cer- 
tain money,  and  a  writ  of  error  was 
sued  out  to  reverse  the  order  In 
mandamus,  and  was  made  a  super- 
sedeas thfereafter,  pleas  that  the  suit 
on  the  bond  was  begun  while  manda- 
mus proceedings  were  still  pending 
on  appeal,  and  after  the  writ  of  error 
had  been  made  a  supersedeas,  were 
defective,  as  the  pendency  of  the  appeal 
was  not  necessarily  a  bar  to  the  action 
but  should  be  pleaded  In  abatement). 

Iowa, — Hemmer  r,  Duniavey,  li3 
Iowa  266,  121  NW  1024. 

Mass. — ^Mattel  v.  (Sonant.  166  Mass. 
418,  31  NE  487;  Moore  v.  Spiegel,  143 
Mass.  413,  9  NE  827  ;  Morton  v. 
Sweetser,  12  Allen  134. 

N.  T, — O'Belme  v.  Lloyd,  1  Sweeny 
19  Irev  on  other  grounds  43  N.  Y. 
248]. 

N.  C. — Hawkins  v.  Hughes,  87  X. 
C.  11&;  Harris  v.  Johnson,  65  N.  C. 
478. 

Pa. — Com.  T.  Cope,  46  Pa.  161 : 
Engle  V.  Nelson.  1  Penr.  &  W.  442. 

[a]  VlM  that  rnaraator  of  not* 
has  nMB  gwalaheed  Is  mlt  mgwlumt 

malcer.— In  a  suit  on  the  guaranty 
executed  on  the  back  of  a  nnmie- 
Bory  note,  a  plea  that  plaintiff  was 
holding  the  note  for  the  benefit  of 
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[$  44]  1).  mectlon  of  B«medl6S.  But  the  bringing 
of  au  action  may  constitute  a  conclusive  election 
of  remedies,  so  that  on  this  ground  it  may  be  plead- 
able as  a  defense  in  "bar  of  a  subsequent  action.^ 

45]  c.  Actions  for  Penalty.  And  in  some  ju- 
risdictions in  a  penal  action  at  the  suit  of  a  common 
informer  the  pendency  of  a  prior  suit  for  the  same 
penalty  in  the  name  of  a  third  person  has  been  con- 
sidered as  ground  for  plea  i;n  bar,  instead  of  in 
abatement,  because  the  person  who  first  sues  is  en- 
titled to  the  penalty."  - 

[$  46]  B.  Natare  of  Actioiis  or  ProceedincB"— 
1.  Li  GfeneraL  As  a  mie,  the  do«trine  of  abate- 
ment by  reason  of  the  pendency  of  a  prior  action 
only  applies  -where  there  are  two  actions  or  suits, 
and  it  does  not  apply  in  the  case  of  extrajudicial 
proceedings,  a  qnasi  judicial  hearing,  or  matters 
merely  ancillary  to  a  suit  or  cause  of  action.*'  'Thus 
a  defendant  in  an  action  cannot  set  up  in  abatement 
a  mere  agreement  to  submit  to  arbitration  or  a  pend- 
ing arbitration  thereunder,"  a  mere  grant  of  letters 
of  administration  by  the  probate  court,*^  a  scire 
facias,"  or  an  extrajudicial  proceeding  by  a  city  to 
advertise  and  sell  land, for  payment  of  taxes  dyie 


thereon;*'  and  the  pendency  o{  an  action  will  not 
abate  a  motion  or  other  ancillary  proceeding  in  a 
prior  suit.*'  Nor  will  the  pendency  of  a  petition  for 
.a  new  trial  abate  a  suit  subsequently  instituted  by 
the  petitioner.**  Other  cases  are  referred,  to  in  the 
note.*"  On  the  other  hand,  however,  the  term  "ac- 
tion" or  "suit"  as  herein  used  is  not  necessarily 
confined  to  ordinary  actions  at  eommon  law  or  suits 
in  equity,  but  may  extend  to  actions  or  proceedings 
of  8  special  nature  where  ample  remedy  is  afforded 
therebyf  such  as  a  proceeding  by  petition,^  by  at- 
tachment)^* by  presentation  of  a  claim  against  a 
decedent 's  estate,'*  or  for  a  mandamus.**  And  the 
pendency  of  an  action  may  preclude  a  proceeding  by 
motion  for  the  same  object.^* 

Under  the  New  York  code  of  dvil  procedure  al- 
lowing the  pendency  of  another  "action"  between 
the  same  parties  for  the  same  cause  to  be  set  up 
by  demurrer  where  Hie  objection  appears  on  the  face 
of  the  complaint,  or  by  answer  when  it  does  not  so 
appear,  it  is  held  that  the  pendency  of  a  "proceed- 
ing," as  distinguished  from  an  action,  does  not  come 
within  the  provision.^    On  the  other  hand,  it  has 


the  paree.  and  that  before  the  brlnR- 
tng  of  the  ault  defendant  waa  aum- 
ntoned  as  erarol^ee  In  an  attachment 
FUit  still  pending  against  the  payee 
and  maker,  la  a  plea  In  abatement, 
and  not  1b  bar,  aa  the  effect  of  hold- 
bxft  it  to  be  to  bar  would  be.  If  the 
ptea  were  sustained  and  the  attach- 
ment failed,  that  plaintiff  would  be 
deprived  of  his  xlxht  to  recover  what 
Is  due  film.  Htppach  v.  Makeever,  16fi 
111.  IZ».   4S  NE  T»0   Caff  64  111.  A. 

i2i]. 

[b]  Tbe  peadeaoj'  of  a  writ  of 
•ROT  must  be  pleaded  In  abatement 
ind  not  in  bar.  Meillnger  v.  People, 
83  ni.   A.  Ait. 

9,  CohooD  V,  fisher,  146  Ind.  B99, 
44  IfE  664,  4B  NE  787,  36  LRA  193: 
American  Furniture  Co.  v.  Bateevllle, 
U9  Ind.  77,  38  NB  408  :  Nysewander 
V.  Lownwn.  124  Ind.  6U,  24  NB  S3B : 
Weeks  v.^Bdwarda,  176  Mass.  46S,  67 
NB  701  :  Connlhan  v.  Thompson,  111 
Mass.  270:  Bach  t.  Tuch,  126  N.  T. 
S3.  26  NB  1019  [aff  47  Hun  686.  7 
NTS  611}  (action  by  seller  ot  soodB 
to  recover  possession  for  fraud  on  the 
part  of  the  purchaser  not  maintain- 
able after  brlnglnK  an  action,  in 
afllmnance  of  the  sale,  to  recover  the 
price)  :  Bowker  Fertilizer  Co.  v.  Cox, 
1«  N.  Y.  666,  13  NE  943  ;  Witty  v. 
Campbell,  44  N.  Y.  410;  Morris  v. 
R«ford,  18  N.  Y.  652  (holdlnc  that 
where,  upon  a  barjnln  and  aale  of 
fTOods  for  cash,  the  purchaser  took 
possession,  but  failed  to  make  pay- 
innit.  and  the  seller  obtained  a  re- 
delivery of  the  goods  by  writ  of 
replevin,  this  waa  a  dlaafflrmance  of 
the  sale  and  evidence  in  bar  of  a 
.vnbsequent  action  for  the  purchase 
money,  since  the  seller's  election  of 
the  one  remedy  extinguished  his  rlfrht 
to  pursue  the  other ;  and  that  the  pen- 
dancy of  the  action  of  replevin  need 
not  be  pleaded  in  abatement  In  the 
.lubseoaent  action).  See  Election  of 
Remedies  [16  Cyc  261,  262]. 

-aa  IChtttyPI.  (16thAm.ed)  470*. 
See  infra  !  109. 

11.  readenor  of  action  on  olalm 
pleadad  as  tMrt-off  or  oonaterolalm 
we  Set-Off  and  Counterclaim  [84  Cyc 
S74]. 

la.  XJ.  8. — J^lla  City  Constr.  Co.  y. 
Monroe  County,  208  Fed.  482. 

Conn. — Lyon  v.  Lyon,  21  Conn,  186. 

Oa. — Heath  v.  Bates,  70  Oa.  688. 

Ind.— Vaacleef  v.  Brltton,  45  Ind.  A. 
m,  to  NB  10S4. 

Iowa. — ^Waplea  Manh,  19  Iowa 
Ml. 

La. — Carre  v.  New  Orleans^  41  La. 
Ann.  S9«,  6  S  S»8. 
N.  Y. — Smith  y.-'Compton,  SO  Barb, 

II  C.  J.-4] 


262 ;  Hurley  v.  Second  Bids.  Assoc., 
16  AbbPr  206  note. 

[a]  nsoal  yroceeainif  In  ooaaty 

oonrt^Under  Ark.  Const,  adopted 
Oct.  80,  1874,  art  .7  j  28,  vesting 
Jurisdiction  of  county  flacal  proceed- 
ings In  county  courts,  a  proceeding 
under  Klrby  Dig.  f  1 176,  for  the 
calling  in  of  county  warrants,  was 
not  judicial  In  character,  and  hence 
the  pendency  thereof  did  not  bar  an 
action  BgaltAt  the  county  on  out- 
standing warrants.  Falls  City  Constr. 
Co.  V.  Monroe  County,  208  Fed,  482. 

13.  Gore  V.  Chadwlck,  6  Dana 
(Ky.)  477  ;  Havens  v.  Robertson,  75 
Nebr.  206,  106  NW  836  ;  Smith  v. 
Compton,  20  Barb.  (N.  Y.)  2ft2.  And 
see  Hlley  v.  Jarvls,  43  W.  Va.  43,  26 
SE  366.  Compare  Arbitration  and 
Award  [3  Cyc  606  et  eeq]. 

[a]  Statntory  mbmietfoa*— -But  It 
has  Deen  held  that  the  pendency  of 
a  statutory  submission  to  arbitration 
of  all  demands  between  the  parties, 
duly  pleaded  In  a  sabsequent  suit  be- 
tween them  founded  on  a  cause  of 
action  included  m  the  aubmisslnn.  will 
abate  the  suit  Fahy  v,  Brannagan, 
56  Me.- 42.  And  see  Riley  v.  Jarvls, 
43  W.  Va.  48,  26  SB  866. 

14.  Waples  v.  Harsh,  19  Iowa  881. 
IB.    Heath  v.  Bates.    70    Oa.  688. 

See  infra  I  49. 

16.  Carre  v.  New  Orleans,  41  La. 
Ann.  996.  6  S  893. 

17.  Lyon  v.  Lyon,  21  Conn.  185 
f  holding  that  the  pendency  of  an 
action  at  law  to  recover  a  sum  de- 
creed as  alimony  "would  not  abate  an 
application,  made  to  the  court  grant- 
inB  that  decree,  In  the  nature  of  an 
equitable  proceedlns^,  and  by  virtue  of 
that  court's  fchancery  Jurisdiction,  set- 
ting forth  the  facts  that  divorce  and 
alimony  had  been  decreed,  and  alleg- 
ing that  defendant,  although  able  to 
pay,  had  refused  payment,  and  had 
concealed  and  fraudulently  disposed  of 
his  property,  and  praying  for  a  dis- 
covery and  injunction  besides  an  at- 
tachment for  contempt,  such  application 
not  being  regarded  as  an  Independent 
or  original  bill,  but  as  part  of  the 
divorce  proceedings).  See  also  Van- 
cleef  V.  Brltton,  46  Ind.  A.  388,  90 
NE  1034  (referred  to  Infra  |  47). 

18.  Hughes  V.  Elsher,  6  Fed.  263. 

19.  [a]  Applioation  to  dty  oflU 
o&xa. — ^In  Cherryfleld,  etc..  Electric  R. 
Co. '8  Appeal,  96  Me.  861,  60  A  27,  the 
court  expressed  a  doubt  If  the  ordi- 
nary rule  In  reference  to  abatement 
by  reason  of  the  pendency  of  a 
prior  suit  should  be  aOTlfed,  In  all 
8trlctnei«,  to  statutory  application  to 
municipal  offlcer*  for  their  approval 


of  proposed  railroad  routes  and  loca- 
tions, where  appeals  are  taken  to  the 
court  under  the  statute. 

[b]  AmnUbnent  to  add  new  parties. 
—Where  an  amended  complaint  Is 
made  for  the  purpose  of  adding  new 
parties,  the  original  defendants,  on 
whom  new  summons  have  not  been 
served,  cannot  treat  it  as  a  new 
action  and  object  to  the  pendency  of 
the  former  suit  Hurley  v.  Second 
Bldg.  Assoc,,  16  AbbPr  (N.  Y.)  20« 
note. 

[c]  auaraaty     la  admiralty.— 

Where,  In  admiralty,  the  plaintiff  ac- 
cepted a  guaranty.  It  was  held  that 
thiB  was  not  -an  equivalent  of  bring- 
ing a  suit,  so  as  to  affect  subsequent 
proceedings.  The  Hannhehn,  [1897] 
P.  13  [dtflt  The  Chrlstlaoflborg,  10  Pv 
D.  1411.  ^ 

[d]  Baeentorr  prooeeOlafa  la 
IiOWlBlaua. — A  plea  of  lis  pendenn 
cannot  be  pleaded  to  a  second  petition 
for  executory  process  where  no  pro- 
ceedings are  actually  pending  on  the 
first.  Rousseau  v.  Boui%eols,  28  La. 
Ann.  186. 

SO.  Worcester  v.  Lakeside  Mfg.  Co.. 
174  Mass.  299,  64  NB  833  ;  Groshon  v. 
Lyon,  16  Barb.  <  N.  Y. )  461.  See 
Infra  S  47. 

31.  McKinsey  v.  Anderson,  4  Dana 
(Ky.)    62.     See  Infra  1  72. 

as.    See  Infra  {  6Q. 

23.    See  infra  {  48. 

34.  In  re  Mott.  36  Hun  (N.  Y.)  669. 

35.  Queens  County  Water  Co.  v. 
O'Brien,  181  App.  Div.  91,  115  NTS 
496  (holding  that,  under  Code  Civ. 
Proc.  I  618,  declaring  that  the  chapter 
In  which  such  section  appears  [chapter 
6,  relating  to  pleadings],  prescribing 
the  form  of  pleadings  in  an  "action," 
except  where  special  provision  Is  other- 
wise made.  {  3333,  providing  that  the 
word  "action,"  as  used  in  the  new 
revision  of  the  statutes,  when  applied 
to  Judicial  proceedings,  algnlfles  an 
ordinary  prosecution  for  the  redress 
or  prevention  of  a  wrong  or  the 
punishment  of  a  public  offense,  and 
i  3334,  providing  that  every  other 
prosecution  for  either  of  the  purposes 
specified  in  the  last  section  la  a  special 
proceeding,  consideration  of  any  ques- 
tion arising  under  said  chapter  6 
deals  with  actions  as  therein  defined, 
and  not  with  special  proceedings,  and 
therefwe  I  488,  authorizing  a  de- 
murrer to  the  complaint  when  it 
appears  on  Its  face  that  there  Is 
another  "aetltm"  pending  between  the 
same  parties  for  the  same  cause,  does 
not  permit  a  demurrer  on  the  ground 
that  a  pendlnv  "proceeding" 
shown). 
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been  held  tliat  the  pendency  of  an  action  by  a  elient 
to  compel  his  attorney  to'  pay  otbt  money,  in  which 
action  the  attom^  has  been  arrested,  pTeclndee  a 
motion  for  a  summary  order  requiring  him  to  pay 
over." 

[M7]  *  2.  Frocaedinfs  by  Petition.  In  the  appli- 
cation of  the  doctrine  that  the  pendency  of  one 
action  is  a  bar  to  a  subsequent  action  for  the  same 
cause  between  the  same  parties  it  matters  not  that 
the  prior  or  subsequent  proceeding  is  not  art  ordi- 
nary action  but  was  instituted  by  petition." 

[4  48]  3.  Proceedings  for  Mandamna  or  Prohibi- 
tion. In  California  it  was  formerly  held  that  a 
writ  of  mandamus  was  a  high  prerc^tive  writ  issu* 
ing  in  the  name  of  the  sovereign  power,  to  abate  or 
bar  whidi  a  plea  that  another  action  was  pending  for 
the  same  cause  was  not  available;"  but  the  rule  is 
now  otherwise  in  that  state,^  and  elsewhere  it  has 
been  held  that  mandamns  is  a  civil  action,  and  there- 
fore the  plea  of  the  pendency  of  suiotber  suit  is  as 
applicable  to  it  as  to  any  other  civil  action.**  The 
doctrine  has  also  been  applied  to  proceedings  for  a 
writ  of  prohibition.'^ 

[$  49]  4.  Proceedings  by  Scire  Facias.  WhUe  a 
scire  facias  to  make  parties  is  in  some  of  its  features 
in  the  nature  of  a  suit,  it  is  more  properly  a  con- 
tinuation of  the  old  case  than  the  inception  of  a 
new  <ne,  and  it  is  not  such  a  sait  or  actioh  as  will 
abate  under  a  plea  setting  np  the  pendency  of  an- 
other scire  facias  between  the  same  parties  for  the 
same  pnipoae."  And  the  poideney  of  a  seire  facias 

fl*.   Id  re  Hott  S6  Hun  (N.  T.) 
6<9. 

87.  Groshon  v.  Lyon,  16  Barb.  (N. 
T.)  461.  And  see  Qarloclc  v.  Van- 
devort.  128  N.  T.  874.  28  NS  699. 

[a]  VcUtlom  1)7  truu*  to  ao- 
cout. — Thus  where  a.  trustee  prfr- 
vented  a  petition  to  the  court,  pray- 
biff  that  be  might  be  permitted  to 
render  an  account  of  bis  acts  and 
dolnss  as  trustee  and  have  the  same 
passed  iqMtD  and  settled,  and  that  he 
miRht  be  discharged  and  another  per- 
son be  appointed  trustee  In  his  place; 
whereupon  an  order  was  made  dl- 
rpctins  the  trustee  to  render  before  a 
referee  an  account  of  all  his  acts  and 
doings  as  trustee,  and  of  hU  receipts 
and  disbursements,  and  dlrecfing 
notice  of  the  reference  to  be  given 
to  the  adult  cestuis  que  trust,  and 
appomtlng  a  gxiardlan  ad  litem  for 
the  Infants,  It  was  held  that  this 
proceeding  was  a  bar  to  an  action 
by  the  cestuis  que  trust,  against  the 
trustee,  in  which  the  relief  sought  was 
that  the  trustee  might  be  removed, 
and  another  person  appointed ;  and 
that   he   might    account  for   all  the 


to  revive  a  judgment  doee  not  abate  an  setion  on  the 

judgment" 

50]   5.  Presentation  of  Claims  against  Estate. 

Where  a  statute  provides  for  the  presentation  of 
claims  against  a  decedent's  estate  as  a  mode  of  get- 
ting them  into  court  to  receive  final  adjudication,  the 
presentation  and  pendency  of  such  a  claim  may  be 
pleadable  in  abatement'of  a  subsequent  action  against 
the  executor  or  administrator.'' 

[%  51^  6.  Execution  on  Judgment.  It  has  been 
said  that  a  plea  setting  forth  that  an  action  on  a 
judgment  was  eommaieed  while  plaintiff  therein  was 
endeavoring  to  raise  tiie  money  by  exeeatim  would 
be  good.** 

52]   7.  Pendency  of  Orlminal  Prosecution.  It 

was  formerly  held  at  common  law  that  in  the  case 
of  a  wrong  constituting  both  a  felony  and  a  civil 
injury  the  remedy  for  the  private  wrong  or  injury 
would  not  lie  until  after  the  institaticn  and  termina- 
tion of  a  criminal  prosecution  for  the  pnblic  wrong; 
but  this  doctrine  has  been  very  generally  abolished 
by  statute  or  judicial  decision,  so  that  the  two  reme- 
dies may  now  be  prosecuted  at  the  same  time;  and 
this,  it  seems,  has  always  been  the  rule  as  to  mere 
misdemeanors."  As  a  general  rule  therefore,  in  the 
absence  of  a  statute  to  the  contraiy,'^  because  of  the 
diversity  of  parties  and  object,  if  for  no  other  rea- 
son, the  pendency  of  an  indictment  or  other  criminal 
prosecution  for  an  act  cannot  be  set  np  in  abatement 
or  suspension  of  a  civil  action  for  tbe  private  injury 
resulting  from  sndi  act." 


trust  property,  and  pay  over  the  same, 
and  render  compensation  In  damages 
for  the  breaches  of  trust  committed 
by  him.  Groshon  v.  Lyon,  16  Barb. 
(M.  T.>  4«1. 

[b1  The  pend«Bf>r  of  a  petltlou  for 
aa  aseiewiisat  of  damacea  for  tbe 
taklar  of  property  ytj  a  coty  Is  a  good 
ground  for  a  plea  In  abatement  to 
a  second  petition  by  the  same  person 
for  a  similar  purpose.  Worcester  v. 
lAkesMe  Mfg.  Co.,  374  Mass.  Z9».  &4 

re]  VrooMdlam  to  Mniata  xall- 
Maa  Bi'o— lay  Tyhwe  a  bin  is  pend- 
ing tn  equity  to  regulate  the  crossing 
of  a  highway  over  a  railroad,  and 
there  are  several  distinct  parties  neces- 
sary to  the  llttRatlbn,  a  party  defend- 
ant tfaer^    cannot   Sle   a  petition 

under  Act  June  7.  IMl  (P.  I*  BSD,  ,   „      

to  regr^te  the  crosstnir.    In  re  Mlfltn-   to  prevent  the  Issuance  of  a  certlllcate 
▼lUejartdge.  209  Pa.  S87.  S8  A  107S.  I  to  another  person,  as  It  Is  a  useless 
-'^■"'"■■'■toa  \^  wgahaaw  at        i  multiplication  of  remedies).  See  gen- 
-N^^utlt  bas  been  held   erally  ProhlMUon  (82  Cyc  8131. 
V  tn  a  salt,  hi  which  ■    3a.   Heath  v.  Bates,  70  Oa. 
ts  appdnted.  of  a  peU-  I    aa.   Lafayette  Connty  v.  Wonderiy, 
puKhaasTB  at  tba  re- '  M  Fed.  IIS.  14  CCA  S<0;  Dmnaii  ▼. 


celver's  sale,  asking  for  deduction 
from  the  purchase  price,  for  fraud  of 
the  receiver.  Is  not  the  commencement 
of  an  action,  bo  as  to  entitle  such 
purchasers,  on  account  thereof,  to 
abatement  of  a  subsequent  action  com- 
menced by  the  receiver  by  direction 
of  the  court  to  recover  on  the  pur- 
chase-money notes,  and  to  foreclose 
the  mortgage  securing-  them.  Vancle^ 
V.  Britt<».  46  Ind.  A.  U8,  90  NS 
1084. 

S8.   Calaveras  County  v.  Broc&way, 

30  Cal.  836. 

as.  Ooytino  v.  McAleer,  4  Cal.  App. 
666,  88  P  891  (holdtog  that  under 
Code  Civ.  Proc  9B  480,  488,  provld- 
.Ing  that  defendant  may  demur  to  the 
complaint  where  It  appears  upon  the 
face  thereof  that  there  Is  another 
action  pending  between  the  same 
parties  for  the  same  cause,  or  take 
such  objection  by  answer  when  it  does 
not  appear  upon  the  face  of  the  com- 

Slalnt,  the  pendency  of  a  prior  action 
or  a  writ  of  mandate  in  the  superior 
court  between  the  same  parties  and 
for  the  same  cause  Is  a  good  plea  In 
abatement  to  a  suit  for  a  writ  of 
mandate  In  the  supreme  court,  these 
two  courts  having  concurrent  jurisdic- 
tion in  proceedings  In  mandamus). 

30.  U.  S.  V.  Norfolk,  etc.,  R.  Co., 
114  Fed.  682;  State  v,  SuApter  County, 
SO  Fla.  869 :  State  v.  North  Lincoln 
Rt.  R.  Co.,  84  Nebr.  684,  68  XW  869 : 
Rtate  v.  HaUey,  17  Nel»r.  6«4.  24  NW 
200. 

Veadewiy  of  om  pTooeefltnj  for 
mudamna  aa  abatement  or  bar  to 
aaoChar  see  Mandamus  [26  Cyc  186]. 

Vaadeaer  of  otMr  actios  oc  pro* 
oeeaiwc  aa  nouA  foe  vafasmr  nua- 
damna  see  Mandamus  [26  Cyc  1841. 

n.  Page  V.  Letcher,  11  Utah  134, 
89  P  S02  (holding  that  where  man- 
damus proceedings  by  plaintiff  are 
pending  to  compel  the  Issuance  of  a 
.  certineate  of  election,  he  cannot  bring 
proceedings  for  a  writ  of  prohibition 


r>unn.  146  Ala.  21S.  St  S  US,  1S9 
AmSR  28  and  note ;  Carter  v.  Colman, 
24  N.  C.  274. 

34.  Morgan  v.  Squier,  8  Ind.  611 
(holding  that  the  mode  prescribed  by 
a  statute  for  filing  claims  against  a 
decedent's  estate,  by  entering  them 
upon  the  appearance  docket,  and  after- 
ward, if  necessary,  upon  the  Iteiue 
docket,  was  a  mode  oi  ffrttlng  them 
Into  court  to  receive  flnaj  adjudlca* 
tlon  as  in  a  suit  at  law,  and  the 
pendency  of  a  xA»im  so  presented  and 
allowed  by  the  administrator  was 
pleadable  in  abatement  of  a  subse- 
quent suit  against  the  administrator). 

86.  Yantls  v.  Burdett,  8  Mo.  467. 
Compare  however  Drennan  v,  Dunn, 
146  Ala.  213,  62  8  313,  139  AmSR  28 
and  note;  Field  v.  Sims,  96  Ala.  640. 
11   S  763. 

■olre  faolas  see  supra  I  49. 

36.  OrinliwI  pjoseonUon  aad  etvU 
action  for  eaane  wromg  see  Actions 
[1  Cyc  678  et  seq]. 

Bnspenalam  «f  olvll  aotUm  until 
Institution  or  termination  of  criminal 
prosecution  eee  Aetfama  [1  Cyc  688 
et  seq]. 

37.  See  Fx  p.  Brooks,  48  Ala.  423. 

38.  Conn. — LaCroiz  v.  Falrfleld 
County.  50  Conn.  321,  47  AmR  648. 

Iowa. — Barton  v.  Paherty,  8  Greene 
327,  64  Amu  603. 

Kan. — Cowdery  v.  States  71  Kan. 
460,  80  P  963. 

Me.— Nowlan  v.  Oriffln,  18  Ue.  886, 
28  AmR  46. 

N.  J.— McBlaln  v.  Edgar,  66  N.  J- 
L.  634,  48  A  600. 

N.  Y. — Gordon  v.  Hostetter.  37  N- 
Y.  99. 

Pa. — Keyser  v.  Bodgera,  60  Pa.  2T5 
{where  it  was  held  that  if  defendant 
desires  to  take  advantage  of  the  pen- 
dency of  the  public  prosecution  he 
may  pray  that  tbe  parol  may  demur, 
but  beyond  this  he  cannot  defend  for 
such  a  cause).  But  compare  the 
dictum  in  Keysw  v.  Rodgers,  60  Fs- 
276,  281  (where  the  court  said:  "The 
most  that  can  be  said  Is;  that  a  cMl 
action  Is  snspended  until  the  criminal 
prosecutlcHi  M  disposed  of.  In  this 
case  the  plaintiff  cauaed  the  defendant 
to  be  indicted  for  the  laroeny  at  the 
goods,  aad  tbe  indictment  tailed.  While 
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ABATEMENT  AND  REVIVAL 


[1C.J.]  51 


FrooMdiiiSB  for  nonpaynmit  of  tazM.  A  plea 
to  a  eivil  suit  for  the  recovery  of  oceupatum  taxes, 
tU^ing  tliat  a  criminal  proaeentum  has  bom  iDsti- 
luted  against  defendant  on  account  of  the  nraipay- 
meat  of  such  taxes,  and  that  a  fine  was  adjudged 
tberan  against  defendant,  from  which  an  appeal  has 
been  taken  which  is  &till  pending,  presents  no  bar  to 
&e  civil  actim,  which  is  cumn^tive,  where  it  is  not 
diown  that*  the  criminal  prosecution  has  resulted  in 
the  eolleetion  of  the  taxes." 

rrofwyiliiiH  for  violation  of  liquor  law.  License 
commisBioners  may  take  cognizance  of  an  ap- 
plication for  the  revoeation  of  a  liquor  license 
OD  the  ground  of  a  violatioin  of  law  by  the 
licensee  while  a  criminal  prosecution  is  pending 
a^inst  the  licensee  for  the  same  violation  of  the 
hiw« 

H  53]   8.  Prior  Action  Not  of  Record.   The  plea 


of  another  action  pending  will  not  lie  for  the  pen- 
dency of  a  prior  action  not  of  record." 

[$54]  9.  Actions  at  Law  and  in  Eanity— a.  In 
GtturaL  Since  the  jurisdiction  of  equity  is  gen- 
erally  limited  to  eases  in  which  the  law  does  not 
afford  a  complete  and  adequate  remedy  it  has  been 
said  that  two  causes,  one  at  law  and  one  in  equity, 
are  ex  necessitate  so  dissimilar  that  the  pendency  of 
one  cannot  be  pleaded  in  abatement  of  the  other." 
Although,  as  we  shall  see,  this  cannot  now  be  re- 
garded as  an  absolute  and  unbending  rule,*"  it  is  a 
rule  which  is  generally  applicable. 

[$  55]  b.  Prior  Suit  in  Eqnity.  Thus  because 
of  the  difference  in  the  cause  of  action  and  in  the 
relief  sought  and  obtainable,  if  for  no  other  reason, 
a  prior  and  pending  suit  in  equity  cannot  ordinarily 
be  pleaded  in  abatemait  of  a  subsequoit  action  or 
proceeding  at  law.** 


tt  was  pending  this  action  of  trorer 
was  brought,  but  It  was  not  tried 
until  after  the  defendant  was  acquitted 
(tf  the  larceny"). 

To. — ^Heller  Alvarado,  1  Tax. 
CIT.  A.  409.  20  SW  1001. 

at.  Heller  v.  Alvarado^  i  Tex.  Civ. 
A.  409.  20  SW  lOOS. 

W.  X^Croix  V.  Fairfleld  County, 
SO  Conn.  221,  47  AmR  €48. 

41.  Riddle  T.  Potter,  20  F.  Cas.  No. 
11,811.  1  Cranch  a  a  288;  Bullock  v. 
Bolles.  9  B.  1.  501. 

la.  Grt3wold  V.  BaCheller,  77  Fed. 
857  :  Graham  v.  Meyer,  10  F.  CaM.  No. 
5,673,  4  Blatchf.  129:  Hatch  v.  Spof- 
ford,  32  Conn.  486,  S8  AmD  438 ;  Mol- 
(uUeda  V.  Latour,  B  Porto  Rico  Fed. 
334,  336  [clt  Cycl ;  Riaher  v.  Wheel- 
ing Roofing,  etc,  Co.,  67  W.  Va.  149, 
43  101«  [Clt  Cyc].  See  also  Boots 
T.  Boring  Junction  Lumber  Cat  BO  Or. 
298,  92  P  811,  94  P  182. 

43.  See  infra  I  S9. 

44.  U.  S. — Kittredge  v.  Race,  92 
U.  S.  116,  23  li.  ed.  488;  Mississippi 
Valley  Fuel  Co.  v.  Wataon,  202  Fed. 
123,  120  CCA  278:  Orlswold  v.  Bachel- 
ler.  77  Fed.  857 ;  Graham  v.  Meyer,  10 
F.  Cas.  Na  6,673.  4  Blatchf.  129; 
Paul  V,  Hulbert.  18  F.  Cas.  Ko.  10,841 
{taolding  that  a  defendant  in  an  actloff' 
at  Law  cannot  defeat  the  action  by 
pleading  the  pudency  of  a  suit  in 
equity  previously  commenced  by  him- 
self and  involving  the  same  ques* 
tjons).  And  see  Wilcox,  etc..  Guano 
Co.  T.  Pfacenlx  Ins.  Co.,  61  Fed.  199 
laff  65  Fed.  724,  12  CCA  88].  But 
see  Harvey  v.  X^d,  10  Fed.  286,  11 
Biss.  144. 

Ala. — Southern  R.  Co.  v.  Hayes,  62 
S  274;  Blllups  v.  Gilbert.  61  S  901; 
Uumphrlea  v.  Dawson,  88  Ala.  199. 

Ark. — St  Loula,  eta.  R  Co.  v.  Smith, 
82  Ark.  lOS,  100  SW  884. 

Conn. — ^Hatob  v.  Spofford,  22  Comi. 
485.  68  AmD  488. 

UL— Wright  v.  SlmpsMi.  200  111.  66, 
S6  NB  628;  Kelderaouse  v.  Hall,  116 
IlL  147.    4   NB  6S2. 

Ky. — Black  r.  Lackey,  2  B.  Mon. 
267. 

Mass. — ^Mattel  V.  Conant.  166  Mass. 
418.  31  N£3  487;  Laflln  v  Brown. 
7  Mete  67C:  Cott  v.  Partrtdge,  7 
HetCL  570. 

Hich. — Wheeler  t.  Hatheway,  58 
Mlcb.  77,  24  NW  780;  Robertson  v. 
Baiter.  &7  Mich.  127.  23  NW  711; 
Kinney  v.  Hoblson,  52  Mich.  389,  18 
NW  120  (Where  it  is  said,  per  Camp- 
t»eU,  J.,  that  "a  pending  and  tmdeter- 
mined  chancery  proceeding  Is  no  bar 
or  obstacle  in  Itself  to  a  legal  action, 
whatever  may  be  the  force  of  a  final 
decree")  ;  Goodrich  v.  White,  39  Mich. 
US ;  De  UUl  v.  Port  Huron  Dry  Dock 
Co,  30  Mich.  18 :  Joalln  v.  MUlspaugh, 
31  Ulcb.  617. 

Nebr. — Oamean  v.  Kendall.  .61  Nebr. 
SIL  25  NW  291. 

N.  J.-^qppertbwmlt  v.  Dummer,  IS 
N.  J.  X..  268. 


N.  T.— Gambltaff  V.  Haisht,  69  N. 
Y.  S64;  McGrath  v.  Maxwell.  17  App. 
Dlv.  246,  46  NTS  687;  Lawatsch  v. 
Cooney,  26  Hun  646.  23  NTS  776  ; 
Hall  V.  Bennett,  48  N.  T.  Super.  202 ; 
Paige  V.  WUson.  21  N.  T.  Super.  294  ; 
Moore  v.  Chas%  26  Mlso.  f,  66  KTS 
681. 

Or. — TaxTia  v.  Hayes,  9  Or.  81,  87 
(dictum). 

S.  C. — Denny  v.  Garden,  4  S.  C.  L. 
70. 

Vt.— Blanchard  v.  Stwie,  16  VL  284. 

Va. — Priddy  v.  Hartaook.  81  Va. 
67 ;  Williamson  v.  Paxton,  18  Gratt. 
(59  Vs.)  476. 

Wash. — Carmack  v.  Drum,  27  Waah. 
382,  67  P  808. 

W.  Va, — ^Rlsher  v.  Wheeling  Roofing, 
etc.,  Co..  57  W.  Va.  149.  49  SK  1016 
(holding  that  the  pendency  of  a  suit 
In  equity  Is  not  ground  of  defense 
to  an  action  at  law  for  the  same 
cause  of  action,  pending  at  the  same 
time,  either  under  the  general  Issue 
or  plea  In  abatement;  and  that  in  an 
action  at  law  a  plea  In  abatement  of 
a  former  suit  pending,  which  does 
not  aver  whether  such  former  suit  is 
pending  at  law  or  In  equity,  la  bad 
for  uncertainty). 

Wis. — Qulnn  v.  Qulnn,  27  Wis.  1G8 ; 
Wilson  V.  Jarvls,  19  Wis.  697. 

Eng. — Murphy  v.  Cadell,  2  B.  A  P. 
187,  126  Reprint  1200. 

See  Muth  V.  St.  Louis  Trust  Co.,  77 
Mo.  A.  493 ;  Large  v.  Steer,  121  Fa. 
80.  16  A  490;  Hogg  T.  Charlton,  26 
Fa.  200. 

[a]  FartBMralilp  aoooMMng..-^A  suit 
In  equity  by  one  partner  against  the 
other,  to  settle  his  account  and  to 
close  up  Uie  partnership,  cannot  be 
pleaded  in  abatement  of  an  action  at 
common  law  against  defendant  on  a 
covenant  to  render  his  account.  Hatch 
V.  Spotford,  22  Conn.  485,  68  AmD  433. 

[b]  Action  for  liijnzy  and  suit  to 
set  aside  release^— As  a  plaintiff  Is 
entitled  to  sue  at  law  to  recover  for 
an  injury,  notwithstanding  a  release 
which  he  alleges  to  have  been  obtained 
by  fraud,  the  fact  that  he  has  In- 
stituted a  suit  in  equity  to  cancel 
the  release  does  not  abate  the  action 
at  law  or  bar  his  right  to  proceed 
to  the  trial  thereof  pending  the  suit 
in  equity,  no  Injunction  having  been 
issued  restraining  the  action  at  law. 
St.  Louis,  etc.,  R.  Co.  v.  Smith.  82 
Ark.  106,  100  SW  834. 

[c]  Action  OB  award  pending'  rait 
la  aqnity  to  reopen  matter. — Where 
a  receiver  was  appointed  pending 
litigation,  and  funds  of  the  parties 
came  to  his  hands,  and  the  parties 
then  settled  the  suit,  and  submitted 
to  an  arbitration,  which  resulted  In 
an  award  In  favor  of  one  of  them, 
and  he  thereupon  demanded  the  funds 
In  the  receiver's  hands  and  brought 
suit  at  law  therefor.  It  was  held  that 
such  suit  could  be  maintained  not- 
wlthitandiDg  tbe  fact  that  the  un- 


successful party  to  the  arbitration, 
denying  the  validity  of  the  award, 
had  brought  a  suit  In  equity  to  reopen 
the  entire  matter.  Kelderhouw  T. 
Hall.  116  111.  147,  4  NE  662. 

[d]  Proossdlnr  at  law  on  awaifl 
and  BVit  In  •qoity  to  sat  It  asia«>— 
A  proceeding  at  law  by  one  party 
to  an  arbitration  to  enforce  the  award 
therein  and  a  suit  In  equity  by  the 
other  party  to  set  the  aWard  aside 
may  be  prosecuted  at  the  same  time, 
although  the  proceeding  at  law  Is  at 
the  peril  of  having  the  award  set  aside 
in  equity.  Early  v.  Ingham  C1-.  Judg% 
166  Mich.  617.  131  NW  1104. 

lei  BUI  to  contest  wUl  and  petU 
tloB  to  sat  aaida  probata—One  who 
has  filed  a  bill  In  chancery  to  con- 
test a  will  and  set  aside  the  probate 
thereof  is  not  precluded  from  filing  a 
petition  In  the  probate  court  to  set 
aside  the  order  probating  the  wlll^as 
having  been  obtained  by  fraud  and 
without  notice.  Wright  v.  Simpson. 
200  111.  66,  66  NE  628. 

[f]  Svlt  In,  aanlty  -to  restrain 
assessment  and  prooMdlnfa  by  onrtU 
orarl  for  MvlaWii— Equity  proceed- 
ings to  restrain  the  mforcement  of 
a  drain  assessment  may  go  on 
collaterally  with  proceedings  by  certi- 
orari to  review  the  drain  commis- 
sloner'e  action;  if  either  could  be  set 
up  in  bar  of  the  other  the  objection 
applies  In  equity  rather  than  at  law. 
Robertson  v.  Baxter,  67  Mloh.  127.  2& 
NW  711. 

[g]  Aettom  at  law  oa  eontraet  pand- 
iBff    malt   for   reformatloii^In  an 

action  at  law  In  the  federal  court  on 
an  insurance  policy,  where  It  waa 
alleged  in  defense  that  a  suit  was 
pending  In  the  state  court  for  the 
reformation  of  the  policy,  and  defend- 
ant  prayed  that  all  proceedings  bo 
stayed  until  that  suit  was  determined. 
It  was  held  that  this  waa  an  equitable 
defense  only  and  shiiuld  be  stricken  ■ 
from  the  answer,  as  not  admissible 
In  an  action  at  law.  Wilcox,  etc.. 
Guano  Co.  v.  Phcenlx  Ins.  Co.,  61  Fed. 
199  [aff  6S  Fed.  724,  13  CCA  88]. 

[h]  Pandenoy  of  salt  In  equity  by 
dafendant  in  ejsctmeut.— Defendant 
In  ejectment  cannot  plead  In  bar  the 
pendency  of  a  suit  In  equity  pre- 
viously brought  by  him  to  assert  his 
equitable  title  to  the  premises,  against 
plaintiff  In  ejectment ;  but  should  an- 
swer, setting  up  his  equitable  defense 
(with  any  other  that  he  may  have),' 
and  either  proceed  with  his  defense 
in  the  action  at  law,  discontinuing 
his  suit  in  equity,  or,  upon  an  allega- 
tion of  the  pendency  of  the  latter, 
ask  for  a  stay  of  proceedings  In  the 
former.   Qulnn  v.  Qulnn,  27  Wis.  168. 

BSU  iB  aqntty  for  attaelnwnt  and 
aetlOB  in  panoaaai  see  Infra  I  64. 

Vtmolemr*  mSt  aad  aetiOB  at  tew 
see  Infra  I  87  et  seq. 

ICodani  dootilBa  and  mla 
the  oedM  see  Infra  |  69. 
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[§§  55-57 


Tb«  aqvfteUe  nwuij^  of  aioijoiaf  the  piuwf- 
tioii  of  OM  flit  nDtil  another  pending  between  the 
same  parties  and  eoneetning  the  same  subjeet  matter 
ean  be  heard  cannot  be  interprjeed  by  way  of  a  legal 
defense  to  the  merits  of  an  aetion  at  taw.* 

Suit  iH  avoi^  aad  defcBW  at  law.  The  pendency 
of  a  bill  in  equity  does  not  preelnde  plaintiff  therein 
trrnji  making  a  defense  at  law  in  an  action  against 
him.**  ^ 

H  5f}]  t.  Trior  Aetim  at  Law.  It  is  also  a  gra- 
era!  rule  that  the  pendency  of  a  prior  action  at  law 
eanr.ot  be  pleaded  in  abiatement  of  a  sabaeqoent 
stiit  m  erpity.  even  where  tbey  are  between  the  aanie 
panws  and  inTotre  the  same  cause.*' 

Ckaac*  Iff  aatwbMat  of  action  at  law  to  snit 
is  otailf .  And  it  has  been  held  that  pendency  of 
an  acCiAa  at  lair  cannot  be  pleaded  in  abatement  of 
a  soic  m  tfpiitj,  altboofi^  after  eommencement  of 
tiie  tffziTy  mat  the  eompluit  m  the  aetim  at  law  is 

Voaki  Trnjst  Co., 


77  Mo^  A.  4M 

«L  Kajtlrta*  UmbatTi.  IC  He. 
140.  n  AmSf  M  fboMlns  that  the 
piauU/meT  a  htn  In  equity  for 
t!i0^1le  pi^onBsno^  of  a  contract  Aoem 
■nc  >rv.I:ii1«  pittinttff  In  eqnltr  frc«n 
lacing  a  •ifffenae  at  law  In  a  snJt  by 
ttin  MtMs-  party  acafaut  tafm). 

«r.  rr.  a: — Lmmruu  Nelson.  4Q 
Fed.  T43  ;  ThArae  y.  Towanda  TannfaiK 
r».,  IS  Fft.  »1  rholdtoff  tbatrtnce 
nc  la  wen  aetiM  that  a  plea  of  the 
MiKleiKr  of  aa  action  at  law,  though 
Between  th*  aame  parties  and  for  the 
aame  Mri>je«rt  natter,  U  bad  and  im- 
arailabte  in  e«i«Hy,"  the  pendency  of 
an  action  at  law  Is  no  obstacle  to  a 
petttlon  for  leave  to  file  a  bill  In 
•CFulty,  and  thua  Institute  an  Inde- 
pendent and  orliclnal  sun  on  the  equity 
■We  of  the  conrt)  ;  Bunt  y.  Danforth, 
12  F.  Can.  No.  <.Stt,  Bnmn.  Coll.  Caa 
<~S  r  where  VbiKn  la  not  coneurrent 
JorMletlon). 

Towa.~Clikaao,  etc.,  R.  Co.  v. 
Hisar4,  44  fowa  SM. 

Ky.— Bsate  »,  Coal  Ca.  125  Ky. 
m.  1*1  ITW  n*,  M  KyUt  13<» :  Peak 
V.  Ban,  i  B.  Mon.  42t :  Curd  y.  Lewis, 
]  baaa  Ul. 

Mass.— Tnbhi  v.  Larfchi.  1S3  Mass. 

M>,  <7  N'e;  S40:  cobb  v.  Fonr.  ic< 

Maav.  4M,  44  NE  K24 :  Coonlhaa  v. 
Thompson.  Ill  Mass.  270. 

Mich. — Early  ».  Tmrham  Ctr.  Jadffe, 
1<«  Mich.  517,  131  XW  1104:  McOunn 
V.  Hanlta,  7t*  Mich.  474;  People  v. 
Wayne  Ctr.  Judge,  27  Mich.  404.  IB 

Mto. — Anderson  t.  Newman,  40 
Miss.  422. 

N.  H,— Han  T.  Han,  44  N.  H.  240. 

N,  J.— Fnlton  t.  Ooldf^n,  25  N.  J. 
R<1,  XKX:  Way  y.  Bnutaw,  14  N.  J. 
Rq.  213,  44  Amn  147.  And  see  Berg, 
man  v.  FonesTue;  74  N.  J.  Eq.  248, 
4»  A  474. 

If.  T.~V»llonaI  P.  Ins.  Co.  v. 
Hnirh*«.  H»  S.  T.  44.  41  NE  562.  12 
1>RAN'fl  407  fair  lOS  App.  Div.  «32,  93 
NTH  11401  ;  Klf-mon  v.  Sc-hurck,  29  N. 
T.  5»4 ;  Cr,nf">ll'latpd  Fnilt  Jar  Co.  v. 
Wl-T>w,  34  Ar.p,  Irtv.  3«9.  68  NTS  723  ; 
OlIlTttn  y.  Kmith.  18  Hun  10;  Peck 
V.  Klrtz.  15  X.  T.  SL  E9g  falT  113  N. 
T.  422,  21  -VE  11141  (dictum). 

Pa.— BnxAe  y.  Phflltps.  C  Phlla. 
tit.  Centra  Pennsylvania  Ins.  Co.  v. 
Philadelphia  Nat  Bank,  14  Pa.  Co. 
142.  And  see  the  eases  In  this  state 
t1":d  Infra  I  59. 

Porto  Rico. — Molfulleda  y.  IiiMour, 
S  Porto  Rico  FM.  334. 

R  I.— Horton  v.  Bassett,  17  R.  I. 
12».  20  A  234  fwhere,  relief  at  Uw 
being  Inadequate,  the  equity  court  re- 
fused tot  stay  a  subsequent  suit  In 
equity  on  the  ground  that  a  prior 
action  at  law  was  pending).  Com- 
ers McCoHa  V.  Beadleston.  17  R.  L 


Va.— Warwick 
304. 

See  Nelson  v.  Dnnn.  16  Ala.  501. 
AettsB  a*  law  a^  wn  f str  atteeb- 
BMnt  see  infra  |  44. 

Action  at  law  aaA  avli  to  f a>^ 
do—  norttfaff*  »ee  Infra  I  TO. 

[a]  Partasnh^  awMwratlBg- — An 
action  at  law  pending  and  undeter- 
mined for  money  obtained  under  a 
partnership  dissolution  settlenient  can- 
not be  set  up  to  defeat  a  siiH  In 
equity  between  the  parties  to  obtain 
settlement  of  partoersblp  accounts. 


amended  »  m  u>  duage  andi  action  to  a  anit  in 
equity.** 

FfiMlaacy  «f  fnniiiiui  is  hmViIu  eonrt.  The 

fact  that  defendants  haw  begun  proceedings  against 
an  execQtor  in  the  orphans'  court  to  reqnire  him  to 
settle  his  aceomit  docs  not  preyent  a  eonrt  of  e<iaity 
from  asmming  jnrisdictioD  of  bills  by  the  execator 
to  be  allowed  to  settle  his  aceoimt  in  that  court,  and 
to  forerloee  certain  mortgages  ccmneeted  with  the 
settlement,  where  it  appears  that  he  was  taken 
surprise  by  the  proceedings  in  the  orf^ians'  oonrt 
and  was  nmable  to  prepare  his  defoise  at  mce,  and 
he  has  shown  no  ladies  in  filing  his  bills  in  equity.^ 
[%  57]  d.  CoBpeOnff  Eleetun.  It  ia  well  settled, 
however,  that  when  suits  invoiying  the  same  icaose 
are  pending  at  law  and  in  equity  at  the  same  time 
and  between  the  same  parties,  the  eonrt  of  equity 
may  in  a  proper  case  compel  plaintiff  to  elect  in 
which  he  will  proceed.'*    Tlie  court,  however,  will 

Norrell.  1 


Robi !  becanae  It  Aam*  that  defendanta,  who 
are  nonreeMents  of  the  state,  have 
sued  oomplainant  in  cjectamit  for  the 
land,  and  that  snefa  cjsetaeoc  suit  is 
niu  peodlns.  laaCMratt  t.  Kdsoii.  40 
Fed.  783. 

(f]  ^iiilwial  ane  satt  ta  aot  aaUs 
absaWs  issa.  Where  a  bill  In  equity 
to  avoid  a  sheriff's  deed  set  out  that 
the  respondent  had  brought  ejectment 
against  the  complainant.  It  was  held 
that  this  was  no  rmsoh  for  demurrer, 
as  ths  suit  at  law  was  controlled  by 
the  respondent,  coold  not  remove  the 


but  the  r«Dedy  Is  to  ai^y  to  thei(^oad  ol  the  aherlirs  deed,  and  might 
court  of  equity  to  compcT  an  elcettan  And  the  complainant  estopped  by  the 
of  remedies.    MoGunn  v.  if  sheriff's  deed  frmn  proving  the  facts 

Mich.  474.  alleged  in  the  UlL    Horton  v.  Baasett. 

[b]  Aetloa  at  law  and  wsaitcaa*   17  R.  L  124.  20  A  234. 

son,— The  podency  of  an  mxAycm  at  [g]  Salt  la  avattjr  aaA  fonlUa 
law  to  recover  a  Judgm»t  for  a  debt  '  *aby  aaa  fls4slnM  In  a  suit  in 
does  not  preclude  plafnUff  mm  pro- ;  «quity  tmder  SL  (1903)  f  11,  i»w1d- 
ceedlng  Inr  a  suit  In  chancery  to  sub-  i  that  a  penon  having  the  legal 
Ject  to  the  p»ment  of  his  donand  ■  title  and  possession  of  land  may  bring 
property  fraudulentlr  eniveyed  br  the '  a  suit  to  equity  against  any  other 
debtor.  Anderson  v.  Newman,  10 ,  person  setting  ut>  claims  thereto  to 
Uls&  512.  '  establish  his  Utle.  the  pendency  of  an 

[c]  AatiaK  at  law  aad  aatt  for  i  action  «f  forcible  entry  and  detminer 
nrnrfln  TTfoiMsana  fl)  A  pending '  defendant  against  plaintlll  Is  not 
action  at  law  to  recover  damages  for '  froond  of  abatement,  mnce  In  forcible 
the  breach  of  a  contracC  to  convey '  «<itrr  and  detainer  neither  the  right 
cMtain  land  cannot  be  set  up  to-  <"  entry,  nor  the  right  of  property, 
defeat  a  bin  to  enforce  the  specific  but  only  the  naked  riprt  of  possesion, 
performance  of  the  same  contract.  '  la  Involved.  Engie  v.  Tennis  Coal  Co.. 
Tobln        LarMn.  183   Mass.   389.   47   13S  Ky.  n*.  101  8W  SOO.  20  KyL. 

340.  (2)  And  the  pendency  of  1244. 
an  action  at  law  by  the  owner  of  (h]  >alf  t*  iiflii  iisseiae  aill  iiT 
land  through  which  a  railroad  passes  aatry  br  tcatgaena. — ^The  owner  of  an 
for  damages  for  the  appropriation  i  equity,  who  is  out  of  possession,  may 
of  the  right  of  way  cannot  be  pleaded  I  maintain  a  bill  in  equity  to  redeem 
In  abatement  of  an  equitable  action  '  against  the  mortgagee  and  the  tenant 
by  the  company  against  the  land-  '  in  possession,  notwithstanding  the  pen- 
owner  to  compel  specific  performance  |  dency  of  a  writ  of  entry  by  the  mort- 
of  an  agreement  to  convey  the  right '  gagee  against  the  tenant  in  possession, 
of  way  in  contrOTeray.    Chicago,  etc., '  JI""  v.  Hall.  44  N.  H.  240. 

~  .        -  48.    ConsolMated   PnUt  Jar  Col  v. 

Wlsner,  33  App.  DIv.  340.  64  NTS 
723.  , 

4*.  llulford  V.  Mulford.  (N.  J.  Ch.) 
53~  A  79. 

60.  U.  S. — ^Thome  v.  Towanda  Tan- 
ning Co.,  15  Fed.  289 ;  Graham  v. 
Meyer.  10  P,  Cas,  No.  S.473.  4  Blatchf. 
129  (both  sultn  In  same  court). 

Ala.— Planters',  etc.  Bank  v.  Bor- 
land, 5  Ala.  SSI. 


R.  Co.  v.  Heard,  44  Iowa  358.  U>  A 
purch^r  of  land  is  not  precluded 
from  maintaining  a  bill  In  equity  for 
!<peclfic  performance  of  the  contract 
to  sell  against  the  seller  and  a  third 
person,  who  has  taken  a  conveyance 
of  the  land  with  notice  of  the  contract, 
by  reason  of  his  ha\-lng  sued  the 
xeller  at  law  for  breach  of  the  con- 
tract, and  attached  the  land  as  the 
property    of    the   feller    standing  In 


the  name  of  the  third  person,  although  I  — Curd  v.  Lewis,  1  Dana  351. 
such  person  has  given  a  bond  to  dls- '    Y"-;^  .  Irrtngton  Real 


Kolve  the  attachment.     Connlban  v. 
Thompson,  111  Mass.  270. 

[d]  Aetioa  at  law  aad  aalt  for 
raformatloa   and    spaelllo  pwfom- 

■  Bca.    A  bill  to  reform  and  specifically  -t.v,„_,^  — v  -ii*-  - 

enforce  a  contract,  and  an  ^ion  for  k^^.^^J/**'  t^?i5. 

damages  for  breach  thereof  up  to  the  f'V^^  6.4;  Colt  v.  Partridge. 


Est  Co..  87  Md.  194.  39  A  424; 
Bradford  v.  Williams,  2  Md.  Ch.  1. 

Mass.— SaafonI  v.  Wright,  184  Mars. 
8S,  41  XB  120:  Uattel  v.  Conant.  168 
Mass.  418.  31   XE  487  ;  Connlhan  v. 


time  the  bill  was  fi1e<I,  may  be  main- 
tained at  the  same  time.    O'Keefe  v. 


up  lo  me   ~  xiet^ 

Uich.— .McGunn  v.  Hanlln.  29  Mich, 
rr^ington  Real  E«t.  Co..  87  Md.  19«':   V*\  »e  l'.  ^^"^l  Il^^fi 

^*rA  -       -       *   _«  *  <«.  >S  AmR  195.  , 

f «-]  SJeetaumt  and  aait  to  mM  n.  j.— Way  v.  Bragaw.  14  N.  J.  Eq. 
tlUa.^Lnder  the  Iowa  statute  giving  313,  S4  Aml>117. 

N.  T. — ^Livingston  t.  Kane,  3  Johiw. 


•4,  20  A  11.  la   person   in  poffession  of  land   the      N,  T- 

..rt'*-:^?'*'*  »•  Ctah  342,  right  to  bring  a  bill  In  equity  to  quiet  ;Ch.  224. 

101  P  SCO.  I  title,  such  a  bUl  la  not  demmrable  1  Pa. — ! 


not  demmrable  1  Pa. — Brooke  v.  PbOllpB,  i  Phlla.  111. 
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the  mere  faet  •that  one  aeiion  is  eqaitable  and  the 
other  an  action  at  law  will  not  prevent  the  appli- 
cation of  the  general  rule  "that  a  debtor  abidl  not 
be  vexed  by  two  snits  in  the  same  jurisdiction  for 
the  same  eanse  of  aetion."""  To  constitute  a  good 
defense,  however,  it  is  necessary  for  the  party  seek- 
ing the  abatement  of  the  present  action,  by  reason 
of  the  pendency  of  'that  already  commenced,  to 
plead  and  prove  the  connection  of  the  former  action 
to  the  same  subject  matter,  the  relation  of  the 
parties  therein  to  be  the  same  as  that  in  the  case 
in  which  the  plea  is  interposed,  and  that  the  relief 
sought  is  practical^  identical  with  that  sou^t  in, 
the  second  action.^ 

60]  10.  Actions  and  Proceedings  against 
Personal  Representative— a.  Proceedings  by  Same 
Oteditor.  It  has  been  hel^  that  if  a  creditor  who 
has  filed  a  bill  in  chancery  against  an  executor  or 
administrator  for  an  account  afterward  cites  him  to 
accouDt  before  the  surrogate,  the  pendency  of  the 
suit  in  chancery  may  be  set  up  before  the  surrogate 

fact  of  bavinff  instituted  proceedin^B 
at  taw,  yet  it  Is  such  a  vicious  i>rac* 
tlce  to  take  up  both  sides  of  the  court 
at  the  name  time  with  the  same  case, 
that  we  have  no  hesitation  In  hold- 
Imr,  he  must  abandon  cme  proceeding 
before  he  can  prosecute  the  other. 
This  is  the  subetasce  of  the  dectsiona 
In  Findlay  v.  K$lin,  62  Pa.  112.  and 
Pcainnrivanla  Ins.  Co.  v.  Philadelphia 
Nat  Bank.  14  Pa.  Co.  199.  Here  ap- 
pellant did  not  discontinue  the  pro- 
ceeding on  his  rule  to  show  cause: 
he  has  been  beard  on  the  law  side  of 
the  court  and  the  court  holds  the 
decision  under  advisetnent  We  think 
the  pendency  of  that  case  In  that 
condition  was  good  cause  for  dft< 
mnrrer."  Per  Dean,  J.,  in  Freeman  v. 
Lafferty,  207  Pa.  82,  87,  B6  A  230. 

[b]  Wbwe  a  eredStor'a  aait  haa 
iMeu  bronflit  affainst  tlM  dlnetora 
of  an  Inaolrent  oocporation  to  which 
the  assignee  for  the  Seneflt  of  creditors 
of  the  same  has  been  made  a  party, 
defendant,  the  pendency  of  the  suit  is 
a  iTood  plea  In  abatement  to  an  action 
at  law  subsequently  brought  for  the 
same  cause  by  the  asslsmee  In  the 
name  of  the  cerporatton  against  the 
directors.  Warner  v.  Hopkins,  111  Pa. 
828,  2  A  88,  66  AmR  2«6. 

[c]  Bnlt  In  equity  pendlna'  rule  to 
op«  tadffue&t, — ^Where  a  defendEmt 
had  filed  his  petition  at  law  and  se- 
cured a  rule  to  open  a  Judgment 
against  htan.  and  after  argument  the 
rule  Is  held  under  advisement,  he 
cannot,  without  discontinuing  the  pro- 
ceedings, flte  a  bin  In  equity  for  the 
same  relief ;  and  the  pendency  of  the 
rule  unc1«r  such  condition  is  gsotmd 
for  demurrer  to  the  bill.  Freeman  V. 
lAfferty,  207  Pa.  32.  68  A  280. 

[d]  A  Mn  In  Mvlty  to  xeffnlate  the 
esenriar  of  a  hltliwiv  over  a  rail- 
road is  properly  brought,  where  It  ap- 
pears that  there  are  several  distinct 
parties,  all  necessary  to  the  litigation, 
whose  rights,  duties,  and  obligations 
are  not  cleariy  defined,  and  while 
such  a  bill  is  pending,  a  party  defend- 
ant therein  has  no  standing  to  file  a 
petition  under  Pa.  Act  of  June  1.  1901 
rp.  Zi.  BSD.  to  regulate  the  eroeslng. 
In  re  MIfflnvflle  Bridge,  809  Pa.  587, 
68  A  107*. 

te]  Mov  and  penOlu  aetloa  of 
•JeooBeat  a  good  plea  to  an  action 
to  determine  and  Qulet  title  see  Cahllt 
V.  Cahtll.  76  Conn.  B42,  67  A  884. 
Where  a  verdict  has  been  rendered  for 
platntlflF  in  an  ejectment  defendant 
cannot,  pending  a  rule  for  a  new  trial 
in  the  ejectment,  maintain  a  bill  In 
equity  against  plaintiff  Involving  the 
same  question  as  la  involved  in  the 
ejectment  Donatelll  v.  Casclola,  216 
Pa.  21,  «4  A  818. 

[f]  Action  hj  raeelver  of  national 
-almat  rtooklMdd«T_ln  Harvey' 
\0  Fed.  n9,  11  Biss.  144.  a 


in  the  natnre  of  _  a  plea  in  aibatemoit.'"  And  the 
pendency  of  a  claim  against  an  estate  may  be  ground 
for  abatement  of  a  subsequent  action  against  the 
personal  representative.'^ 

[$  61]  b.  Proceedings  by  DUTarent  Orediton.*  In 
analogy  to  the  established  ri|^t  of  different  cred- 
itors to  proceed  simultaneously  against  the  executor, 
or  administrator  in  the  same  or  cUfferent  courts  of 
equity  imtil  a  decree  has  been  made  in  one  of  the 
courts,  so  that  all  may  come  in  under  the  decree^ 
the  simple  institution  of  a  suit  by  one  creditor  in 
a  court  of  chancery  for  an  account,  if  the  suit  baa 
not  proceeded  to  a  decree,  does  not  preclude  a  pro- 
ceeding instituted  before  the  surrogate  by  another 
creditor  for  an  account.*' 

[$  62]  11.  Actions  in  Rem  and  in  Personam — 
a.  In  General  Because  of  the  diversity  of  the  courts, 
the  subject  matter,  and  the  relief  sought,  it  is  a 
general  rule  that  a  proceeding  in  rem  is  not  plead- 
able iu  abatement  of  an  action  in  personam,  and  vice 
versa." 


creditor's  bill  was  filed  against  a 
national  bank,  before  the  passage  of 
the  act  of  congress  of  June  30,  1876 
(18  U,  8.  St  at  L.  68)  and  a  re- 
ceiver was  appointed,  who  took  pos- 
session of  the  property  of  the  bank. 
An  tunended  bill  was  filed  in  the 
cause,  after  the  passage  of  that  act 
to  secure  the  benefits  of  the  act  to 
which  all  the  stockholders  were  made 
parties.  Subsequently  the  comptroUer 
of  the  currency  appointed  a  receiver 
to  wind  up  the  afralrs  of  the  bank, 
and  an  action  at  law  was  brought  by 
him  against  one  of  the  stockholders, 
who  pleaded  in  abatement  the  prior 
suit  in  equity,  to  which  he  had  oeen 
made  a  party.  It  waa  held  by 
Blodgett  J.,  on  demurrer  to  the  plea 
in  abatement,  tliat  defendant  was  en- 
titled to  judgment  on  the  ground  that 
as  his  liability  could  be  completely 
enforced  In  the  suit  In  equity,  the 
general  rule  that  a  debtor  shall  not 
be  vexed  by  two  suits  in  the  same 
Jurisdiction  for  the  same  cause  of 
action  applied. 

[g]  Aottoa  OB  oontraot  and  suit  for 
eaacellatlon.—A  petition  by  a  life  in- 
surance company  to  cancel  a  policv, 
which  shows  that  a  suit  for  the  col-, 
lection  of  the  policy  has  been  begun 
by  defendant,  puts  the  party  out  of 
court,  for  under  our  code  he  has  a 
complete  remedy  at  law  by  setting 
up  as  a  defense  In  the  first  case  the 
matters  set  up  in  this  case.  Quardfan 
M\it.  L.  Ins.  Co.  v.  Sandal,  7  Oh.  Dec. 
(Reprint)   608,  8  ClncLBuI  659. 

[h]  Aotlon  at  law  and  mlt  to  Mt 
anda  ffandnlent  oonToyanos.  —  In 
Georgia  a  creditor  who  has  Instituted 
his  suit  at  law  against  several  debtors 
cannot  maintain,  pending  such  action, 
a  separate  and  Independent  equitable 
action  having  for  Its  purpose  the  can- 
ceUatlon  of  an  alleged  fraudulent  con- 
veyance from  one  of  the  debtors  to 
the  latter's  wife.  Cunningham  v.  J. 
P.  WllltanH  Co..  186  Oa*  S49,  69  S'E 
101. 

-  68.  Per  Blodgett,  J.,  In  Harvey  v. 
Lord.  10  Fed.  236,  11  BIss.  144. 

[aj  natemeat  of  rnla  nadar  the 
eofle,  I  "It  may  be  safely  stated  that, 
as  a  general  rule,  the  pendency  of  a 
former  action  between  the  same  parties 
may  be  shown  In  abatement,  where  a 
Judgment  In  such  suit  would  be  a  bar 
to  a  Judgment  in  the  second  suit 
brought  in  another  court  of  concurrent 
Jurisdiction.  That  one  Is  an  equitable 
action  and  the  other  a  suit  at  law  is 
immaterial,  so  long  as  both  mitts  are 
based  uptm  substantially  the  same 
facts,  caaee  are  to  be  found  in  the 
books,  some  of  which  are  cited  In 
relator's  brief,  which  hold   that  the 

[>lea  of  the  pendency  of  a  prior  action 
■  not  good  when  the  proceedings  are 
not  identical  or  the  forms  of  the 
aoUwB  are  not  the  same  in  both  suits. 


In  other  words,  the  pendency  of  an 
action  at  law  will  not  abate  a  suit 
In  equity,  and  vice  versa;  but  euch 
rule  is  not  sustained  by  the  current 
of  modem  authOTttles,  and  there  Is 
no  good  reason  why  it  should  obtain 
in'this  state  under  the  Code,  where 
the  forms  of  procedure,  which,  under 
the  old  system  of  practice,  distin- 
guished legal  and  equitable  actions, 
are  abolished."  Per  Norval,  J.,  in 
State  v.  North  Uncoin  St  R  Co.,  34 
Nebr.  684,  U7,  68  NW  869  [quot 
Monroe  v.  Reid.  46  Nebr.  816.  64  NW 
8881. 

69.  Monroe  v.  Reld,  46  Nebr.  316, 
64  NW  988.  And  see  National  F.  Ins. 
Co.  V.  Hughes,  188  N.  T.  84,  81  XB 
662  [aff  106  App.  Dlv.  682,  88  NYS 
11401:  Paige  V.  Wilson,  21  N.  Y. 
Super.  294;  Roots  v.  B<aing  Junction 
Lumber  Co.,  SO  Or.  SOS.  82  P  811.  94 
P  182. 

Xdentlty  of  cause  of  aettoas.  lam«a» 
or  zaUof  see  infra  S  80  et  seq. 
ZdenUty  of  parties  see  infra  f  99 

et  seq. 

eo.  Matter  of  De  Pterrls.  79  Hun 
(N.  T.)  279,  29  NTS  880;  Rogers  v. 
King,  8  Paige  (N.  T.)  210. 

ei.  Morgan  v.  Squler,  8  Ind.  611 
( holding  that  since  the '~  mode  pre- 
scribed by  statute  for  filing  claims 
against  a  decedent's  estate — entering 
them  upon  the  appearance  docket  and 
afterward,  if  necessary,  upon  the  issue 
docket — is  a  mode  of  getting  them 
Into  court  to  receive  final  adjudica- 
tion as  In  a  suit  at  law,  pendency  of 
a  claim  so  filed  is  ground  for  abate- 
ment of  an  action  against  the  ad-  ■ 
mlnlstrator  upon  a  note  due  from 
decedent  > . 

63.    Rogers  V.   King.   8  Paige  (N. 
T.)  210. 

68.  U.  S.— Pendergast  v.  The  Ka!- 
orama,  10  Wall.  204.  19  L.  ed.  941: 
Wolfe  V.  Cook,  40  Fed.  482  ;  Provi- 
dence Washington  Ins.  Co.  v.  Wager, 
36  Fed.  364 :  Atlantic  Mut.  Ins.  Co.  v. 
Alexandre,  16  Fed.  879;  The  Prince 
Albert,  19  P.  Cas.  No.  11,426,  6  Ben. 
386. 

Cal.— Russell  v.  Alvarez,  6  Cal.  48. 

III.— Wright  V.  Simpson,  200  HI.  56, 
66  NE  628  :  Culver  v.  Blwell.  78  111. 
686 ;  Branlgan  v.  Rose,  8  111.  123. 

Ky.— Julian  v.  Ptlcher,  2  Duv.  254  : 
Black  v.  Lackey,  2  B.  Mon.  257. 

Mich. — Peo.  V.  Judge  Wayne  Clr. 
Ct.  27  Mich.  406,  IB  AmR  196. 

Mlfls.— Ehlers  v.  Elder.  61  MIhb.  495; 
Payne  v.  Harrell,  40  Miss.  498. 

Mo. — Trimble  v.  Kansas  City,  etc., 
R.  Co.,  180  Mo.  674,  79  SW  678,  1 
AnnCaa  S6S  and  note. 

N.  T.— Osjubllng  v.  Halght,  69  N.  T. 
864;  Raven  v.  Smith.  71  Hun  197, 
24  NTS  601. 

Tenn. — Parmelee  v.  Tennessee,  etr., 
R.  Ca.  18  Lea  600. 
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[f  63]  -b.  UbeL  in  B«m  and  Actioxt  at  Law.*«  As 
a  goieral  rule  therefore  a  libel  in  rem  and  an  action 
at  law  in  personam  on  the  same  donand  are  not 
pleadable  in  abatement  of  each  other."* 

1$  64]  c.  Attachment  and  Action  in  FersonanL" 
The  decisions  are  not  in  accord  as  to  the  effect  of 
the  peudency  of  au  attachment  suit  on  a  subsequent 
action  in  personam,  and  vice  versa.  '  In  some  cases 
it  has  been  held  that  an  attachment  suit  is  one  to 
vhieh  the  pendency  of  another  suit  between  the  same 
parties  for  the  same  cause  is  a  good  plea  in  abate- 
meDt.*'  In  other  eases  it  has  been  held  that  the 
pendency  of  an  attaehmoit  will  not  of  itself  abate 
a  subsequent  suit  in  personam  for  the  same  cause.**" 
It  has  also  been  held  that  the  pendency  of  a  bill  in 
chancery  for  an  attachm^t  to  enforce  the  eoUection 
of  a  debt  is  no  ground  for  abating  an  action  at  law 


Va. — Prlddy  v.  Hartsook,  81  Va.  tT. 

Wash. — Caine  v.  Seattle,  eta,  R.  Co., 
12  Wash.  596,  41  P  904. 

Kn?. — The  Bengal,  B  Jcr.  N.  S. 
1085  ;  Uarmer  v.  Bell,  7  Moore  P.  C. 
2ST,  22  EngLAE^  62.  13  Reprint  884. 

See  Garneau  v..  Kendall,  61  Nebr. 
396,  8S  NW  291. 

Aotloaa  to  f  oreolOM  Vea  and  for 
pwwmal  iwa^mmM  see  Infra  |  67  et 
seq. 

TToneefllnf  In  rem  and  In  p«v- 
■oaam  in  &mnma.t  Jnzlsaiottowi  see 

infra  I  114  et  seq. 

[a]  BUI  to  oonteat  wUl  aad  pro- 
tat*  auA  petition  to  Mt  aalde  pro- 
taU»  lA.  proceeding  by  petition  in  the 
court  o£  probate  Junadictton  to  set 
aside  the  probate  of  a  will  under  Act 
(1897)  304.  Is  to  a  large  extent  a 
proceeding  in  rem,  while  a  proceed- 
ing by  a  bill  in  a  chancery  circuit 
court  to- contest  the  will  and  its  pro- 
bate calling  for  the  Intervention  of  a 
Jury  upon  a  question  of  fact  partakes 
of  the  nature  of  a  proceeding  in  per- 
sonam, and  the  former  proceeding  may 
be  maintained  notwlthdtanding  the 
pendency  of  sucb  a  bill.  Wright  v. 
SimpBOCi,  200  ZU.  56,  65  NE!  628. 

64.  J'otaMtov  of  oaues  in  rem  aad 
ia  pownuun  Cos  aama  oatuM  see  Ad- 
miralty (1  Cyc  848]. 

SS.  Pendergaat  v.  The  Kalorama, 
16  Wall.  (U.  &)  204,  19  L.  ed.  941; 
Wolf  V.  Cook,  40  Fed.  482 ;  Providence 
Waablnston  Ina  Ca  v.  Wager.  86  Fed. 
864 :  Atlantic  Mut.  Ins.  Co.  v.  Alexan- 
dre, 1«  Fed.  279;  CerUla  Logs  of 
Mahogany,  6  F.  Ca«.  No.  2,669,  2 
Sumn.  589 ;  The  Prince  Albert,  19  F. 
Cas.  No.  11,426,  6  Ben.  886;  Russell 
V.  Alvarez,  5  CaL  48 ;  Peo.  v.  JudM 
Wayne  Clr.  Ct,  27  Mich.  406,  15  AmR 
195 ;  Harmer  v.  Bell,  7  Moore  P.  C. 
267.  22  EngUtEq  62,  18  Reprint  884. 

Defenae  la  adinlralty  of  penAenoy 
of  another  action  see  Admiralty  [1 
Cyc  876]. 

[a]  Zniwtratlowi,— Thus  the  pen- 
dency of  a  libel  in  rem  against  a 
vessel  In  a  federal  court  for  non- 
delivery of  freight  Is  not  ground  for 
abatement  of  an  action  at  law  In  a 
state  court  for  freight  money.  Russell 
V.  Atvares,  S  Cal.  48.  And  a  pending 
action   at  law   for  the  value  of  re- 

elrs  and  uppHes  to  a  ship  is  no  ob- 
lion  to  a  suit  In  admiralty  to 
enforce  a  maritime  Hen  for  the  same. 
Pmdersast  v.  The  Kalorama,  10  Wall. 
(V.  S.)   204,  19  L.  ed.  941. 

[b]  Oontra^The  Steamer  Mee  Foo, 
6  Hawaii  294  (holding  that  where  a 
steamer  was  Ubeled  for  quarantine 
expenses  and  a  bond  given  for  her 
release,  upon  which  a  common-law 
action  was  brought,  and  on  the  next 
arrival  of  the  steamer,  she  was  again 
libeled  for  the  same  cause  of  action, 
and  the  cMnmon-law  action  was  still 
pendlnc  the  adinlralty  suit  must 
abate). 

[c]  Ubai  acalast  vmbA  and  aoUoA 
antiat  owner.— The  poidency  of  a 

m  adminltr.  aaalnit   a  vessel 


is  no  bar  to  an  attachment  rait  at 
law  against  the  owners  of  the  vessel 
for  the  same  cause  of  action.  Wolf 
v.  Cook.  40  Fed.  482. 

66.  Aa  to  attanhmeat  In  aaotbar 
jorisOlotlon  see  Infra  I  114. 

Oronads  for  dlsaolntlon  of  attaota- 
niMt  Bee  Attachment  [4  Cyc  770]. 

67.  Reynolds  v.  McClure,  13  Ala. 
169 ;  Dean  v.  Massey,  7  Ala  601 ;  Mc- 
Kinsey  v.  Anderson,  4  Dana  (Ky.)  62; 
Scott  V.  Coleman,  6  Utt.  (Ky.)  849. 
16  AmD  71 ;  Ferst  v.  Powers,  68  S.  C. 
411,  36  3E  749. 

[a]  Attaohment  against  nonreal- 
dent^In  Challlss  v.  Smith,  26  Kan. 
668,  plaintlfT  commenced  an  action 
against  defendant,  a  nonresident,  at- 
tached certain  real  estate,  made 
service  by  publication,  and  obtained 
Judgment  and  an  order  of  sale  of  the 
attached  property.  Defendant  did  not 
personally  appear,  and  Jurisdiction  was 
obtained  in  the  attachment  by  publics^ 
tlon  only.  Thereafter,  and  before  any 
sale  of  the  attached  property,  defend- 
ant coming  into  the  state,  plaintlfC, 
Ignoring  the  attachment  proceedings, 
commenced  an  action  on  the  original 
Indebtedness  and  caused  the  arrest  of 
defendant,  who  pleaded  In  abatement 
tne  attachment  proceedings.  It  was 
held  that  in  the  absence  of  evidence 
that  the  attachment  proceedings  had 
been  consummated  by  a  sale,  or  that 
they  were  valueless  by  reason  of  de- 
feet  of  title  in  the  property  attached, 
encumbrances  thereon,  or  otherwise, 
the  plea. was  properly  sustained. 

68.  111. — Haldeman  v.  Starred,  28 
111.  898  :  Branlgan  v.  Rose,  8  III.  123. 

t>a. — Gibson  v,  Hule,  14  Ia.  124. 
Md. — Cole  V.  Flltcraft,  47  Md.  312. 
K.  T. — Bowne  v.  Joy,  9  Johns.  221, 
Pa.— Bwarts  V.  Lawrence,  12  Phils, 
181. 

69.  Black  v.  Lackey.  8  B.  Mon. 
(Ky.)  267. 

m  Peak  V.  Bull,  8  B.  Mon.  (Ky.) 
428. 

71.   As  to  ganlalunant  In  another 

Jnrlsdiotlott  see  infra  i  116  et  seq. 
aimnltaneons  wiita  of 

see  Garnishment  [20  Cyc 

Ta.   U.  a— Mattingly  v, 
How.  128,  16  I.,  ed.  846:  Walface,  v. 
McConnell,  18  Pet  186,  10  L.  ed.  96. 

Ala.— Crawford  v.  dutct  7  Ala.  157. 
41  AmD  92. 

Iowa. — German  Bank  v.  American 
F.  Ins.  Co.,  83  Iowa  491,  60  NW  63, 
82  AmSR  816  and  note;  Cllse  v.  Free- 
borne^  27  Iowa  280. 

Md. — Brown  V.  Somerviii^  8  Md. 
444. 

Ulcfa. — Grosslight  V.  Crttup,  B8  Mich. 
681,  26  NW  606 ;  Near  v.  Mitchell,  88 
Mich.  882. 

Minn. — Harvey  t.  Great  Northern  R. 
Co.,  60  Minn.  40S,  62  NW  906,  17  UtA 
84  and  nota 

N.  T, — Sargent  v.  Sargent  Oraaite 
Co..  6  Misc.  S84.  SI  AbbNCas  181.  26 
NYS  7ST ;  Bowne  v.  Joy,  9  Johns.  221 ; 
EMibree  v.  Hanaa,  6  Jtnins.  101. 


to  enforce  the  coUectkm  of  the  same  debt,"  and 
vice  versa.^* 

[$65]  d.  GarniBhment  and  Action  in  Penonam— 
1.  Abatement  of  Action  hj  Garnishment."  There  is 
also  a  diversity  of  viewB  entertained  by  the  courts 
as  to  the  effect  of  garnishment  proceedings  when  the 
gemishee  is  sued  by  his  creditor,  defendant  in  at- 
tachment. It  is  the  rule  in  some  jurisdictions  that 
where  one  is  summoned  as  a  garnishee  in  an  attach- 
ment proceeding,  and  defendant  in  attachment, 
before  iuc^;ment  entered  against  the  garnishee  seques- 
tering or  condemning  the  debt,  sues  the  garnishee 
for  that  debt,  the  garnishee  may  plead  -the  attach- 
ment in  abatement."  But  in  other  jurisdictions  it 
has  been  held  that  the  pendeney  of  garnishment  pro- 
ceedings or  trustee  process  is  not  pleadable  in  abate- 
ment of  an  action  against  the  garnishee  or  trustee  by 
hia  creditor."   Protection  is  afforded  the  garnishee 

Oh. — ^Baltimore,  etc.,  R.  Co.  v.  May, 
26  Oh,  SL  347. 

Pa. — Irvine  v.  Lumbermen's  Bank. 
2  Watts  &  S.  190. 

Bng. — Brook  v.  Smith,  1  Salk.  880. 
91  Reprint  246  ;  McDaniel  v.  Hughes 
8  Bast  267,  102  Reprint  638. 

73.  U.  S.— Bamsdall  v.  Walt^eyer, 
142  Fed,  415,  73  CCA  515  ;  Lynch  v. 
Hartford  F.  Ins.  Co..  17  Fed.  627. 

Cal.— G luge rmovlch  v,  Ztcovleh,  118 
Cal.  64,  45  P  174;  MoKeon  v.  Mc- 
Dermott,  22  Cal.  667,  83  AmD  86: 
Plerson  v.  McCahill.  si  Cal.  122 ;  Mo- 
Fadden  v.  O'Donnell,  18  Cal.  160. 
Ga. — Shealy  v.  Toole.  56  Ga.  210. 
Ida. — ^Van  Ness  v.  McLeod,  8  Ida. 
489   31  P  798. 

liid. — Umlth  V.  Blatchford,  2  Ind. 
184,  62  AmD  504. 

Me. — Ladd  v.  Jacobs,  64  Me.  847. 
Mass. — Creed  v.  Creed,    161  Maaa 
107,  36  NE  749 ;  Winthrop  v.  Carlton. 
8  Mass.  456. 

Miss. — ^Yazoo,  etc.  R.  Co.  V.  Fulton, 
71  Miss.  386,  14  3  271. 

N.  H. — Drew  V.  Towle.  27  N.  H. 
412,  69  AmD  380;  Wadleigh  v.  Pllls- 
burj',  14  N.  H.  878. 

N.  M. — Herlow  v.  Onoan,  t  N.  If. 
291    6  P  935 

Pa. — Noble  v.  Thompson  Oil  Co.,  69 
Pa.  409  ;  Brown  v.  Scott,  61  Pa.  357 ; 
Hugg  V.  Brown,  6  Whart.  468  :  Patter- 
son V.  Hankins,  9  Phlla.  106.  Com- 
pare Kase  V.  Kase,  84  Pa.  128.  Other 
cases  in  this  state  were  to  the  con- 
trary. See  Irvine  v.  Lumbermen's 
Bank,  2  Watts  ft  S.  190;  Fitzgerald  V. 
Caldwell,  1  Testes  274  ;  Philadelphia 
Sav.  Inst.  V.  Smethurat,  2  Miles  489  : 
Navigation  Co.  v.  Navigation  Co.,  8 
Phlla.  214 ;  Adams  v.  Avery.  2  Plttsb. 
77. 

Tex. — McRee  v.  Brown,  46  Tex.  608  ; 
Rieden  v.  Kothman,  (Civ.  A)  78  SW 
425  (holding  that  the  pendency  of  an 
appeal  by  a  creditor  from  a  Judgment 
In  favor  of  a  garnishee  is  not  ground 
for  the  abatement  of  an  action  brought 
in  the  same  court  against  the  garnishee 
by  the  debtor,  but  such  action  shoald 
be  postponed  antil  the  appeal  Is  de- 
cided) :  Orient  Ins.  Co.  v,  Moffatt,  16 
Tex.  Civ.  A,  385,  39  SW  lOlS  fhold- 
Ing  that  the  pendency  of  garnishment 
proceedings  against  an  insurance  com- 
pany by  creditors  of  the  insured  pend- 
ing In  other  courts,  but  not  yet  re- 
duced to  Judgment,  did  not  abate  a 
subsequent  action  by  the  Insured  on 
the  jxjilcles  involved  In  such  proceed- 

"^t.— Hlcks  v.  Gleason.  20  Vt.  139; 
Morton  v.  Webb,'  7  VL  123.  See  Wil- 
son v.  Rutland,  etc.,  F.  Ins.  Co.,  19 
Vt.  177. 

£ng. — Nathan  v.  QUes,  6  Taunt  668, 
128  Reraint  808. 

See  Crawford  v.  Slade,  9  Ala.  887. 
44  AmD  463 ;  unison  v.  Murphy,  46 
Mo.  409. 

Haet  of  penOaaor  of  garalalun«Kk 
pMMMadlBffi  on  aenoB  see  Oarniah- 
ment  [80  Cyc  1140]. 


iiB  ei  seq. 
'  nraiabmoBt 
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or  trustee  in  such  jurisdictions  by  either  suspending 
all  proceedings  in  the  action  until  the  garnishment 
suit  is  determined,^*  or  so  molding  the  judgment  as 
td  stay  execution  for  bo  much  of  the  debt  as  ought 
to  be  held  until  the  garnishee  or  trustee  is  set  &ee 
from  the  garnishment  proceedings.^^ 

Oarnidunent  and  action  to  set  aside  transfer  as 
fraudulent.  The  fact  that  a  creditor  has  caused 
garnishment  process  to  be  issued  and  served  on  the 
debtor's  transferee,  and  has  traversed  the  gamif^ee's 
answer,  does  not  preirfude  the  maintenance  of  a  suit 
to  set  aside  the  transfer  for  simulation  and  fraud. 

[$  66}  2.  Abatement  of  Garnishment  by  Action. 
In  some  states  the  rule  obtains  tliat  an  attachment 
by  garnishment  or  trustee  process  may  be  made  not- 
withstanding an  actio^  is  pending  in  favor  of  the 
principal  debtor  against  the  gamidiee  or  trustee  to 
recover  the  same  debtJ^  But  the  court  in  such  ca&e 
will  be  careful  to  see  that  the  trustee  is  not  sub- 
jected to  any  danger  of  being  compelled  to  pay  his 
debt  twice.'*  The  practice  where  the  garnishment 
enit  is  subsequenfin  point  of  time  to  the  action,  and 
the  fact  is  brought  to  the  attention  of  the  court,  is 
to  suspend  all  proceedings  in  the  action  or  stay  exe- 
cution of  the  judgment  tiierein  nntil  the.garnisoment 
suit  is  determmed." 

[i  67]   12.  Actions  to  Foreclose  Lien  and  for 


[a]  As*l|riun«t  Mora  rarnlsh- 
mcnt. — In  an  action  on  a  note  by  the 
as&lgTiee  of  the  payee  afrainst  the 
maker,  the  pendency  of  an  attach- 
ment Bult  against  the  payee  whereto 
the  maker  was  sued  as  ararnlshee  con- 
stitutes no  defense  If  the  assisnment 
was  made  before  the  garnishment. 
Wilson  V.  Murphy,  4E  Mo.  409. 

74.  Ala. — Crawford  V,  Slade,  9 
Ala.  S87,  44  AmD  468. 

Cal. — Glusannovlch  v.  Zlcovicb,  113 
Cal.  64.  46  P  174;  McKeon  v.  Mc- 
Dermott,  22  CaL  667,  83  AmD  86 : 
Plerson  v.  McCahill,  21  Cal.  122 :  Mc- 
Fadden  v.  O'Donnell,  18  Cal.  160. 

Ida.— Van  Ness  v.  UcLeoa,  3  Ida. 
489,  SI  P  798. 

Kan. — McDonald  v.  Carney,  8  Kan. 
SO. 

Mass. — Thomdlke  v.  De  Wolf,  6 
Pick.  120;  Wlnthrop  v.  Carlton,  8 
Mass.  466. 

Minn.— Blair  v.  HIU^dlctE,  46  Minn. 
28.  47  NW  810. 

N.  H.— Foster  v.  Dndler,  SO  K  H. 
408;  Wadletgh  t.  PUlsbury,  14  N.  H. 

R.  L— Smith  Carroll,  17  R.  L 
126.  21  A  348,  12  LRA  201  and  note. 

Tex. — ^Relden  v.  Kothman.  <Clv. 
A.)  TS  SW  426. 

Vt— Splcer  V.  Spicer,  23  Vt  678; 
Trombly  v.  Clark  18  Vt.  118. 

75.  Ala. — Crawford  v.  Slade,  9 
Ala.  887,  44  AmD  468. 

Ga. — Shealy  v.  Toole,  66  Oa.  210. 

Minn.— Blatr  v.  Hllgedlck,  46  Minn. 
23.  47  NW  210. 

MIs9. — Yazoo,  etc.,  R.  Co.  T.  Fulton, 
71  Miss.  385.  14  S  271. 

Mont — Marden  v.  Wheelock,  1  Mont. 
49. 

Vt.— Spicer  V.  Spicer,  23  Vt  678. 

Protection  or  Indsnuiity  to  gax- 
nlMiM  see  Oamlshment  12Q  Cyc  1109]. 

fa]  A  vropor  nuthod  of  proc*dnr* 
for  a  gmmlshM  who  is  sued  by  his 
creditors  upon  a  note,  after  a  garnish- 
ment has  been  served  upon  him  at  suit 
of  an  attachfng  creditor  against  ptaln- 
tllT,  Is  to  bring  to  the  attention  of  the 
court  by  affldavlt  or  other  appropriate 
means  the  facts  of  the  gamlKhment 
and  to  apply  for  a  stay  of  proceedings 
until  the  action  of  the  attaching  cred- 
itor nas  been  disposed  of;  or.  If  the 
court  allows  the  action  against  the 
garnishee  to  proceed  to  Judgment,  the 
garnishee  may  apply  for  a  stay  of 
oxecutlai  upon  enough  of  the  debt  to 
cover  the  amount  of  the  garnishment 
Qlusennovlch  t.  Zicovlch.  Ill  CaL  64. 


4S  P  174 ;  McKeon  v.  McDermott,  22 
Cal.  667,  83  AmD  86;  McPadden  V. 

O'Donnell,  18  CaL  160. 

7e.  Olivier  V.  Majors,  (La.)  68  S 
328 

n.  Me. — Smith  v.  Barker,  10  Me. 
468. 

Mass. — Whipple     Robblns,  97  Mass. 

107,  93  AmD  64. 

N.  H.— Poster  v.  Dudley,  30  N.  H. 
463. 

Pa. — Sweeny  v.  Allen,  1  Pa,  880. 
R.   I.— Smith   V.   Carroll,   17   R  I. 
125.  21  A  843,  12  LRA  301  and  note. 
Vt— Trombly  v.  Claris  IS  Vt  118. 
Vntdomer  of  Mtlfm  hj  def MUlant 

a'ainrt  gmnOaliM  as  defouM  to  gar- 
■hmont  see  Oamlshment   [20  Cyc 
1002]. 

PMidesey  of  aotlon  hy  orodltor  as 
defenao  to  gmmlshe*  see  Garnish- 
ment [20  Cyc  1076]. 

78.    Jones  v.  Wood,  30  Vt  268. 

7a.  Mich.— Burt  V.  ReUly,  82  Mich. 
261.  46  NW  880. 

Minn.— Blair  v.  ailgedldt,  46  Minn. 
88.  47  NW  810. 

Mont— Marden  v.  Wheelodc,  1  Mont 
49. 

K.  H.— Foster  v.  Dudley,  80  N.  H. 
462. 

R.  t.— Smith  V.  Carroll.  17  R.  1. 
125,  21  A  343,  12  LRA  301  and  note. 
Vt — Trombly  v.  Clark,  18  Vt  118. 
[a]    Flea  pnla  darrein  oontlnnaao*. 

—In  Grosslight  v.  Crisup.  68  Mich.  681, 
25  NW  606,  It  was  held  that  the 
proper  practice  was  to  bring  the  fact 
of  the  subsequent  garnishment  to  the 
attention  of  the  court  hy  plea  puis 
darrein  continuance. 

80.  Ga. — Heath  v.  Bates,  70  Oa. 
633. 

111.— Culver  V.  Elwell,  78  III.  636; 
Delahay  v.  Clement  4  111.  201. 

Ky. — Julian  v.  Pllcher,  2  Duv.  254 : 
Peak  V.  Bull,  8  B.  Mon.  428;  Black 
V.  Lackey,  2  B.  Men.  267 ;  Turner  v. 
New  Farmers'  Bank,  SO  SW  426,  19 
KyL  187. 

Mass. — Morrison  Co.  v.  Williams. 
200  Mass.  406,  86  888. 

Mich. — Joslin  V.  Millspaugh,  27 
Mich.  617. 

MlSB. — Ehlers  v.  Elder,  51  Miss.  496  ; 
Payne  v.  Harrell,  40  Misa  498;  Spoilt 
V.  Porter,  26  Miss.  286. 

N.  J  — Gambling  v.  H^ght,  69  N. 
N.  J.  L.  258. 

N.  Y.— Gambling  v.  Height,  59  N. 
Y.  864  ;  Smith  v.  Flelschman,  23  App. 
Dlv.  366.  48  NYS  234;  Raven  v.  Smith. 
71 -Hun  197,  24  NYB  601;  HaU  T. 


Personal  Judgment — a.  In  QeneraL  Since  one  remedy 
is  in  rem  -and  the  other  iu  personam,  it  is  well  set- 
tled that  as  a  general  rule  a  suit  to  establish  or 
enforce  a  lien  for  a  debt  is  no  ground  for  abatement 
of  an  action  to  recover  a  personal  judgment  for  the 
same  debt,  and  vice  versa.™ 

68]  b.  Vendor's  Lien.  Thus  the  pendency  of 
a  suit  in  equity  by  a  vendor  of  land  to  establish  or 
enforce  a  vendor's  lien  on  the  land  cannot  be  pleaded 
in  abatement  of  an  action  at  law  to  recover  a  per- 
sonal judgment  on  a  note  given  for  the  purchase 
money,  either  against  the  pjincipal  therein  or  against 
indorsers;  nor  is  the  action  at  law  gronnd  for'  abate- 
ment of  the  equity  suit." 

[$  69]  c.  OoUateral  Security.  A^d  where  a 
creditor  holds  collateral  security  he  may  at  the  same 
time  proceed  in  equity  on  the  security  and  at  law 
on  the  principal  oMigation.*^ 

[$  70]  d.  Mortgages  and  Deeds  of  Trnst.  Upon 
the  same  principle,  in  the  absence  of  a  statute  to 
the  contraiy,  a~  suit  in  equity,  writ  of  entry,  or  other 
proceeding  to  foreclose  a  mortgage  or  deed  of  trust, 
whether  on  realty  or  personalty,  and  a  suit  at  law 
to  recover  a  personal  judgment  for  the  debt  secured 
\ty  the  mortgage  or  deed  may  be  pending  the  same 
time.  As  a  general  rule  neiUier  is  pleadable  in  abate- 
ment of  tiie  other.**  In  some  jurisdictions,  how- 
Bennett,  48  N.  Y.  Super.  302  ;  Polloq^ 
V.  Ehle,  2  E.  D.  Smltli  641  ;  Maxey  v. 
Larkln,  2  E.  D.  Smith  640;  Qrtdley 
V.  Rowland,  1  B.  D.  Smith  670  ;  Pierce 
V.  Kinney,  75  Misc.  328,  136  NYS  687; 
Brown  v.  Klght,  63  Misc.  58,  116  NTS 
592,  But  see  Ogden  v.  Bodle,  2  Duer 
611. 

R.  I. — Hunt  V.  Darling,  26  R.  I. 
480,  60  A  898,  8  AnnCas  1098  and 
note,  69  LRA  497  and  note. 

Va,— Priddy  v.  Hartsook,  81  Va. 
67. 

W.  Va.— Post  V.  Saaey,  68  W.  Va. 
484,  69  SE  910. 
[a]  Seocma  mSt  for  peraon^ 

mMit.>— The  pendency  of  an  action  on 
a  promissory  note  secured  by  a  mort- 
gage to  have  the  amount  due  on  the 
note  found,  and  for  a  decree  for  the 
sale  of  the  property  described  in  the 
mortgage,  but  in  which  -no  personal 
Judgment  was  demanded.  Is  not  a  de- 
fense to  another  action  upon  the  note 
against  the  maker  for  a  personal  Judg- 
ment. Spence  v.  Union  Cent.  J*.  Ins. 
Co.,  40  Oh.  St  -617. 

81.  Julian  V.  Pilcher,  2  Dut.  <Ky.) 
254  :  Payne  t.  Harrell,  40  Miss.  498 
(holdUig  that  the  right  to  sue  at  law 
on  the  securities  given  for  the  pur- 
chase of  land  and  In  enutty  to  enforce 
the  vendor's  lien  are  distinct  and  In- 
dependent remedies,  and  the  vendor 
may  prosecute  either  or  both  at  the 
same  time)  ;  Speight  v.  Porter,  26 
Miss.  286 ;  Post  v.  Bailey.  68  W,  Va. 
434.  69  SE  910.  See  also  Vendor  and 
Purchaser  [39  Cyc  1847,  1848]. 

89.  Pyle  v.  Crebs,  112  III.  A.  480. 
[a]  An  aotlon  on  a  note  Is  not 
abated  by  the  pendency  of  an  action 
nn  collateral  security.  Turner  v.  New 
Farmers'  Bank,  39  SW  425,  19  KyL 
187. 

83.  TI.  S. — Franklin  v.  Conrad-Stan- 
ford Co.,  187  Fed.  737,  70  CCA  171: 
Atlantic  Mut.  Ins.  Co.  v.  Alexandre,  16 
Fed.  279  ;  Morrison  v.  Buckner,  17  F. 
Cas.  No.  9,844,  Hempst.  442. 

Ark. — Very  v.  Watklns,  18  Ark.  646. 
Ga. — Montgomery    v.    Fouche,    1  Zfi 
Qa.  43,  53  SE  767  ;  Heath  v.  Bates, 
70  Oa.  633  ;  Juchter  v.  Boehm,  63  Qa- 
71:  Clark  v.  Tug^le,  18  Oa.  604. 

III.— Black  V.  TlionuKHi.  120  111.  A. 
484 


Iowa. — Guest      Byington,  14  Iowa 

30. 

Mass.— BurUs  V.  Bradford,  122 
Mass.  129 ;  Draper  v.  Mann,  117  Mass. 
439;  Torreyv.  Cook,  116  Mass.  168 : 
Hetnim  t.  Warner,- 118  Man  271,  IT 
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ever,   this   rule    is   abolished   or   modified  by 

statute.** 

[i  71]  6.  Ueohanics'  Liens.  Upon  the  same 
principle  proceedings  to  foreclose  a  meshanic's  lien 
and  a  suit  to  recover  the  debt  secured  by  the  lien 
may  be  pending  at^the  same  time,^'  unless  there  is 
some  statutory  provision  to  prevent.^ 

72]  13.  Actions  by  Attachment.  It  has  been 
held  that  the  pendency  of  one  attadunent  may  be 
pleaded  in  abatemrait  of  a  subsequent  attachment 


AmK  8«;  Bly  v.  Ely,  «  Gray  «»: 
Amory  v.  Falrbanka,  3  bUuia.  662 : 
Jlinot  V.  Prout,  Qulncy  9. 

Mlcb. — JosUn  V.  MiUspaugh,  27 
Mich.  517. 

Mo. — Jacobs  V.  Lewis.  47  Mo.  344. 

N.  J. — Copperthwalt  v.  Dummer,  18 
N.  J.  L.  268.     ,  _ 

N.  T. — Myers  v.  Stein,  1B4  App.  Dlv. 
631.  139  NTS  762  (action  at  law  on  a 
note  not  a  bar  to  a  subsequent  action 
to  foreclose  a  truBt  Instrument  given 
by  the  maker  to  a  trustee  for  the  payee 
10  secure  the  payment  of  the  note  and 
other  Indebtedness)  ;  Gillette  v.  Smith, 

18  Hon  10 :  Suydam  v.  Bartle,  9  Palfe 
294;  Jones  v.  Conde,  6  Johns.  Ch.  77; 
Dunkley  v.  Van  Buren,  S  Johns.  Cb. 
330.  .  _ 

Oh. — Spence  v.  Union  Cent.  !<.  Ins. 
Co..  40  Oh.  St.  617.  „ 

Va.— Prfddy  V.  Hartaook,  81  Va. 
67. 

Wis. — Witter  T.  Neeves,  78  Wis.  647. 
47  NW'  9S8.  ^ 

ciir.— Burnell  v.  Martin.  2  Pougl. 
417,  99  Beprlnt  268.  ^  ^ 

See  al»  Mortgages  [27  Cyc  1615, 
1S3I1. 

[a]  "If^om  prtnoliae,  m  w«U  as 
maXbmtr,  the  pendency  of  proceed- 
ings  to  foreclose  a  mortgage,  whether 
upon  realty  or  personalty.  Is  no  hin- 
drance to  a  regular  action  upon  the 
notes  to  secure  which  the  mortgage 
was  ^ven.  The  two  actions  are  un- 
like, the  causes  of  action  are  not  the 
eftme.  and  the  results  are  dlSBlmllar." 
Per  Bleckley,  J.,  In  Juchter  v,  Boehm, 
63  Ga.  71,  74  [quot  with  approval 
Montgomery  v.  Fouche,  126  Ga. ,  43, 
44,  53  SE  767]. 

fb]  BalM««iMat  aottcu  1»r  asslgnM. 
—The  pendency  of  an  action  at  law 
brought  by  the  original  payee  of  a 
note  secured  by  a  mortgage  Is  not  a 
bar  to  a  proceeding  in  chancery  by 
the  assignee  to  foreclose  the  mortgage. 
Guest  V.  Bylngton,  14  Iowa  30. 

[c]  Snlta  for  OUrsrsnt  install- 
awBts, — ^The  pendency  of  a  suit  to 
foreclose  a  mortgage  for  the  nonpay- 
maxt  of  one  Installment  on  a  note 

19  not  sufficient  ground  for  the  abate- 
ment of  a  subsequent  BUtt  to  foreclose 
the  same  mortgage  based  on  the  non- 
pairroent  of  the  next  installment  on  the 
ssme  note,  although  the  parties  to 
the  note  and  to  the  mortgage  are  the 
ume.  Jacobs  v.  Lewis,  47  Mo.  844, 

84.  See  Mortgagea  [27  Cyc  1616, 
1E16.  1636}., 

[a]  wiMM  tlM  atatnts  prorldM 

for  a  personal  Judgment  In  a  suit  to 
foreclose  a  lien  or  mortgage  It  pre- 
cludes a  subsequent  suit  for  the  debt. 
Ogden  V.  Bodle,  9  N.  Y.  Super.  61 1 ; 
Witter  V.  Neeves,  78  Wis.  547,  47  NW 
938 

[b]  In  Mebmaka  where,  during  the 
pendency  of  an  action  at  law  for  the 
recovery  of  a  debt  secured  by  mort- 
gage, plaJntUf  began  an  action  In 
equity  In  the  federal  court  to  enforce 
his  Uen  as  against  the  mortgaged 
pmperty,  obtaining  at  the  same  time 
In  the  federal  court  leave  or  authority 
under  the  code  I  848,  as  existing  prior 
to  its  amendment  In  1897,  to  prosecute 
Us  action  at  law.  It  was  held  that 
the  pendency  of  the  equity  action  did 
not  work  an  abatement  of  the  suit 
K[  law,  since  the  enforcement  of  the 
provifllona  of  such  section  belongs  to  a 
coort  of  equity,  and  is  not  Intended 
to  affect  the  jurisdiction  and  practioe 


In  a  court  of  law.  Oameau  v.  Kendall, 
61  Nebr.  896,  86  NW  291. 

[c]  In  irew  York  In  Thomas 
V.  Brown,  9  Paige  370,  where  a  fore- 
closure suit  was  commenced  subse- 
quent to  an  action  at  law  on  the  bond 
for  the  debt,  the  chancellor  In  the 
foreclosure  suit  declared  that,  "if  the 
defendants  in  the  suits  at  law  consent 
that  those  suits  may  be  discontinued 
without  costs,  the  complainant  Will  not 
be  permitted  to  proceed  to  trial  there." 
This  case  may  be  explained  by  a 
previous  case  in  the  same  volume,  viz., 
Suydam  v.  Bartle,  9  Paige  294,  from 
which  case  it  appears  that  by  statute 
in  New  York  at  that  time  plaintiff  in 
the  foreclosure  suit  had  no  right  to 
proceed  in  the  action  at  law,  without 
the  special  permission  of  the  court  of 
chancery,  where  the  foreclosure  suit 
had  been  instituted.  Williamson  v. 
Champlln,  8  Paigs  70,  iB  based  upon 
the  same  statute. 

85.  lU.-^ulver  r.  Elwell,  78  111. 
636 ;  Delahay  v.  Clement,  4  III.  201. 

Mass. — Morrison  Co.  v.  Williams, 
200  Mass.  406,  86  NB  SS8. 

MiSB.— Ehlers  v.  Elder,  61  Miss.  496. 

N.  T. — Gambling  v.  Haight,  69  Ji. 
T,  364  ;  Pearce  v.  Kenney,  152  App. 
Dlv.  638,  137  NYS  476  ;  Raven  V. 
Smith,  71 -Hun  197,  24  NYS  601  [aff 
148  N.  Y.  416,  43  NE  63];  Hall  v. 
Bennett,  48  N.  Y.  Super.  302;  Maxey 
V.  Larkbi,  2  E.  r>.  Smith  640:  Orldley 
V,' Rowland,  1  EL  X>.  Smith  670:  Pierce 
V.  Kinney.  76  Mlsa  828,  136  NYS  637 
(holding  that  an  action  for  the  fore- 
closare  of  a  metAanic's  lien  for  ma- 
terials and  for  services  does  not  pre- 
vent a  simultaneous  action  against 
the  contractor  or  other  party). 

R.  I.— Hunt  V.  I^arlbig.  26  R  I. 
480,  69  A  398.  3  AnnCas  109S  and 
note,  69  LRA  497  and  note. 

Tenn. — Parmelee  v.  Tennessee,  etc., 
R.  Co.,  18  L«a  600. 

Utah. — State  v.  Morse.  88  Utah  362, 
103  P  969. 

See  also  Mechanics'  Liens  [27  Cyc 
320]. 

[a]  But  In  OaUfomla  the  pendencj; 
of  an  action  by  materialman  to  enforce 
a  mechanic's  lien  and  for  a  personal 
judgment  against  the  contractor 
abates-  a  subsequent  actiore  by  the 
materialman  against  the  contractor 
alone  for  a  personal  judgment.  Fresno 
Planing  Mill  Co.  v.  ilannlng,  <A.>  130 
P  196. 

86.  See  Mechanics'  Liens  [27  Cyc 
320]. 

[a]  Actions  OB  note  and  to  foie- 
olose  Ilea. — An  action  upon  a  note 
given  to  a  subcontractor  as  collateral 
security  for  the  payment  of  work  done 
by  him  In  the  erection  of  a  building 
may  be  maintained  at  the  same  time 
with  proceedings  to  enforce  a  me- 
chanic s  lien  flled  by  him  against  the 
premises.  Gambling  v.  Hal^t,  69  N. 
T.  364.  But  see  contra  Ogden  t, 
Bodle  9  N.  Y.  Super,  611.  "This  ac- 
tion and  that  brought  to  enforce  the 
mechanics'  lien  are  not  for  the  same 
cause.  Neither  are  the  parties  the 
name,  nor  would  the  same  evidence  sus- 
tain both.  The  notes  sued  upon,  al- 
though given  to  secure  the  payment 
of  a  portion  of  the  same  debt  covered 
by  the  mechanics'  lien,  were  given 
upon  an  independent  consideration,  and 
are  collateral  to  the  principal  oblige^ 
tlon  under  the  agreement  between  the 
owner  of  the  building  and  the  prin- 
cipal contractor.   The  primary  obllga- 


between  the  same  parties  for  the  same  cause  of  aetion 

in  the  same  county." 

[4  73]  0.  Priority  of  Other  Action**— 1.  Gen- 
eral Bnle.  It  is  generally  necessary  that  the  action 
pleaded  in  abatement  of  another  action  shall  have 
been'  commenced  prior  to  the  latter,  for  it  is  the 
priority  and  not  the  mere  pendency  of  another  action 
which  is  ground  of  abatement;  and  therefore  the 
pendency  of  an  action  cannot  be  pleaded  either  in 
abatement  or  in  bar  of  a  prior  action  between  the 
same  parties  for  the  same  cause." 

tlon  founded  upon  .  the  original 
agreement,  including  the  statutory  lia- 
bility under  the  mechanics'  lien  law, 
and  the  promissory  notes  of  a  third 
person  collateral  to  It  may  be  enforced 
simultaneously  by  legal  proceedings 
and  suits  adapted  to  the  respective 
remedies,  and  separate  judgments  re- 
covered upon  each ;  but  there  can  be 
but  one  satisfaction."  Per  Allen,  J., 
in  Gambling  v,  Haight,  supra. 

[b]  Aotloas  for  wages  aad  to  foze- 
oloae  Uen. — ^The  pendency  of  proceed- 
ings to  enforce  a  mechanic's  lien  is 
no  bar  to  the  maintenance  ol  an  action 
to  recover  from  the  contractor  for 
wages.  Maxey  v,  Larkin,  I  B.  D.  Smith 
(N.  Y.)  5*0. 

87.  James  v.  Dowell,  16  Miss.  88S ; 
Harris  v.  Linnard,  9  N.  J.  L.  78,  See 
also  Ferst  v.  Powers,  68  S.  C.  411,' 86 
SE  749.    And  see  Attachmoit. 

Attaohmaut  la  'aaottier  jnxlalUo- 
Uoa  see  infra  )  114, 

[a]  AttaoluDient  asd  ball  wilt. — A 

Eroceeding  by  attachment  and  another 
y  bail  writ  cannot  be  pendipg  at  the 
same  time  between  the  same  parties. 
Clark  V.  Tuggle,  18  Ga.  604. 

[b]  Plrst  attaehmeat  Insnffioleat. 
•^A.  complainant  obtaining  an  attach- 
ment in  chancery  In  one  county  and 
levying  it  upon  property  not  sumclent 
to  pay  the  debt  Is  no  objection  to  his 

firosecuting  another  suit  by  attachment 
n  another  county  and  attaching  other 
property.     Savary  V.  Taylor,  10  B. 


Mon.   (Ky.)  834. 

B8.  Wset  of  a  Jadgaunt  llrat  n- 
oovered  1b  a  aahaaqLaeat  actios  npoB 
a  prior  ntt  see  Judgments  [28  Cyo 
11131. 

89.  U.  S. — Renner  v.  Marshall,  1 
Wheat  216,  4  L.  ed.  74:  Hams  v. 
Hess,  10  Fed.  368,  20  Btatchf.  268; 
Campbell  v.  Bmerson,  4  F.  Gas.  No. 
2,357,  2  McLean  80 ;  Greenwood  V. 
Rector,  10  F.  Cas.  No.  6,792,  Hempst. 
708. 

Ala. — Humphries  v.  Dawson,  38  Ala, 
199 

Artz. — Dowdy  v.  Calvl,  126  P  873. 

Conn.- — Eastman  v,  Curtis,  1  Conn. 
828  ^ 

Fla. — Sanford  v.  Cloud,  17  Fla.  682. 

Ga, — Randolph  v.  Brunswick,  etc., 
R.  Co.,  120  Ga.  969,  48  SE  386. 

Hawaii. — Brown  v.  Equitable  L. 
Assur.  Soc.,  14  Hawaii  80  (holding 
that  the  appointment  of  an  admin- 
istrator in  New  York  and  the  pend- 
ency of  an  action  bv  him  there  on  a 
policy  of  life  Insurance  was  no  ground 
for  abatement  of  an  action  previously 
brought  In  Hawaii  on  the  same  policy 
by  an  administrator  appointed  there). 

III. — Consolidated  Coal  Co.  v.  Oelt- 
jen,  189  111.  85,  59  NE  600  [aff  91  lit. 
A.  123]  ;  Mulllhln  v.  Cleveland,  etc.,  R. 
Co..  164  111.  A.  37  :  Bleumenthal  v. 
Taylor,  44  111.  A.  139  [aff  142  111.  46, 
31  NE  148].  See  also  Pollock  v. 
Kinman,  176  III.  A.  361. 

Ind. — Elceman  v.  Leonard,  76  Ind. 
46 :  Tippecanoe  County  v.  Lafayette, 
etc.,  R,  Co..  60  Ind.  119;  Sherwood  v. 
Hammond,  4  Blackf.  604. 

Iowa. — Boone  v.  Boone,  141  NW 
988:  may  v.  Wray,  140  NW  414: 
Keller  v.  Harrison,  139  lowk  381,  116 
NW  827;  LlttleJphn  v.  BuHes.  116 
Iowa  160.  118  NW  766.  See  Hawk  v. 
Day,  148  Iowa  47,  126  NW  966. 

Kan.— Riser  v.  OlUpatrlck,  16  Kan. 
664. 

Ky. — Com.  v.  Southern  Pac.  Co.,  127 
Ky.  868.  106  BW  466.  S2  KyL  Wi 
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[%  74]  2.  Oommencement  of  Action.  The  action 
pleaided  in  abatement  ot  another  must  have  been 
first  technically  commenced  againet  the  party  or 
parties  in  question,^  according  to  the  principles  de- 


Philllpa  V.  Southern  Dlv.,  etc.,  R,  Co., 
lib  Ky.  83,  60  SW  941,  22  KyL.  1630 ; 
Loveiand-Qarrett  Co.  v.  Day,  99  SW 
024,  SO  KyL,  g79.  . 

La. — Central  Impr.,  etc.,  Co.  v. 
Orasser  Gontracttes  Co,  119  Xa  203, 
44  S  10;  Morgan  v.  Tamlet,  31  La. 
Ann.  266. 

Md. — U.  8.  Bank  v.  Merchants  Bank, 
T  OIU  41S. 

Man. — Hooton  v.  Holt.  139  Mass.  64, 
29  NB  221;  Webster  v.  Randall,  19 
Pick.  18;  Buffum  v.  Tllton,  17  Pick. 
610. 

UlclL — Callanan  v.  Port  Huron,  etc, 
R.  Co.,  61  Mich.  16.  27  NW  718 ;  Walea 
T.  Jono.  1  Mich.  264. 

Miss. — StauCCer  v,  Oarrlson,  61  Miss. 
S7. 

Mo. — Walter  Commn.  Co.  v.  OiUe- 
land,  98  Mo.  A.  584,  73  SW  296. 

H.  H.— Rovers  v.  Odell.  89  N.  H. 
4E2 :  Parker  v.  Colcord,  3  N.  H.  86. 

nI  T.— Dodge  V.  ComeUus,  168  N.  T. 
242,  SUMB  244_[r«v  40  App.  Dlv.  18, 
67  NTS  791]:  Welch  v.  Sage,  47  N. 
T.  143,  7  AmR  423:  Rowan  v.  Suss- 
dorff,  147  App.  Dlv.  673.  182  NTS  660; 
Hlrsh  v.  Manhattan  R.  Co.,  84  App. 
Dlv.  374,  32  NTS  764.  13  NTAnoCaa 
168;  Steele  v.  Connecticut  Gen/I*.  Ins. 
Co.,  31  App.  Dlv.  389,  62  NTS  373  [aff 
160  N,  T:  703,  67  NE  11251;  Middle- 
brook  V.  Travis,  68  Hun  155,  22  NTS 
672  :  Chester  v.  Jumel,  2  Sllv.  Sup.  185, 
6  NTS  819  ;  King  v.  Phillips,  21  N.  T. 
Super.  603 ;  Mexico  v.  De  Arangolz, 
12  N.  T.  Super.  643  [aCf  1  AbbPr  4371  ; 
Ratzer  v.  Ratzer,  2  AbbNCas  461 ; 
McCarthy  v.  Peake,  9  AbhPr  164; 
KInaball  v.  Mapes,  19  NTWklyDIg  481 ; 
Nlcholl  v.  Mason,  21  Wend.  339 ; 
Halght  V.  Holley,  3  Wend.  268;  Em- 
bree  v.  Hanna,  6  Johns.  101. 

Oh. — Spinning  v.  Ohio  L.  Ins.,  etc., 
Co.,  2  DIsn.  386. 

Okl. — Missouri,  etc,  R.  Co.  v.  Brad- 
Bhaw,  132  P  827. 

R.  I. — Banlgan  v,  Woonsocket  Rub- 
ber Ca,  22  R.  I.  »3.  46  A  188. 

S.  C— Hamilton  v.  Levy,  41  a  C. 
374,  19  SE  610. 

Tel.— Hope  v.  Alley.  11  Tex.  269  ; 
Pullman  Co.  v.  Hoyle,  52  Tex.  Civ.  A. 
684.  116  SW  316;  Connor  v.  Saunders, 
9  Tex.  Civ,  A.  66,  29  SW  1140. 

Vt~BalIou  V.  Ballou,  26  Vt.  673  ; 
Morton  V.  Webb,  7  Vt.  12i. 

Wash. — Westmoreland  Co.  v.  Howell, 
62  Wash.  146,  113  P  281;  Hall  v. 
Wollery,  20  Wash.  440,  66  P  662. 

Wia— Wood  V.  Lake.  13  Wis.  84. 

Eng. — Combe  v.  Pitt.  3  Burr.  1423; 

97  RepHnt  907,  W.  Bl.  437,  96  Reprint 
860;  raUce  v.  Roupell,  »  Jur.  N.  S. 
683 ;  Bacon  Abr.  tit.  "Abatement" 
<M). 

[a1  *Vw  ffrvuids  vpoa  wUeli 
eonzH  ateto  mbManrat  skUb  Is  that 
they  are  unneceeeary,  therefore  vexa- 
tious and  oppressive.  .  .  .  Where 
two  suits  are  brought  at  different 
times  between  the  same  parties 
and  for  the  same  thing,  that  flrst 
brought  occupies  the  ground  and  that 
subsequently  brought  will  be  abated. 
The  rule  of  lis  pendens  can  have  no 
application  in  a  case  like  this  where 
it  is  sought  to  abate  the  first  suit  be- 
cause of  the  bringing  of  a  subsequent 
one,  even  though  such  subsequent  suit 
be  between  the  same  parties  and  for 
the  same  thing."  Per  Smith,  F.  3., 
in  Walter  Commn.   Co.  v.  Qilleland, 

98  Mo.  A.  684.  687,  73  SW  296. 

[b]  Certainty  rvqnlred  la  answer, 
—^n  answer  alleging  that  there  is 
another  suit  pending,  etc.,  but  not 
alleging  when  It  was  commenced,  is 
bad  on  demurrer.  Elceman  v.  State, 
75  Ind.  46.  In  an  action  to  recover  a 
statutory  penalty  an  answer  alleging 
that  another  action  was  pending  to 
recover  the  same  penalty  In  the  name 
of  another  plaintiff  sets  up  no  defense, 
where  there  is  no  allegation  that  the 
latter  action  waa  pending  when  the 


present  suit  was  brought  Dodge  v. 
ComellUB.  168  N.  T.  242,  61  NB  244 
[rev  40  App.  Dlv.  18.  57  NTS  791]. 

[c]  Actions  for  rent' and  posses- 
sion and  of  forcible  entr^  and  de- 
tainer.—An  action  brought  under  the 
Landlord  and  Tenant  Act  to  recover 
rent  and  the  possession  of  the  demised 
premises  will  not  be  abated  by  the  in- 
stitution of  a  subsequent  action  of 
forcible  detainer  for  the  recovery  of 
the  same  premises.  Walter  Commn. 
Co.  v.  Oilleland,  98  Mo.  A.  684,  78  SW 
296. 

[d]  Xelastateinent  of  flrat  suit 
after  OlmluaL — Where  a  suit  in 
partition  had  been  reinstated  after  dis- 
missal. It  was  held  that  it  was  Im- 
properly displaced  by  a  suit  brou^t 
after  such  alsmlssaL  where  the  sub- 
ject matter  was  before  the  court  In 
the  first  suit,  and  all  persons  entitled 
to  share  in  the  property  had  been 
nude  parties,  ana  a  decree  therein 
would  have  settled  the  Interests  of  all 
concerned,  and  where  the  second  suit 
Joined  unnecessary  parties  and  omitted 
necessary  ones.  Hawk  v.  Day,  148 
Iowa  47,  126  NW  956. 

[e]  Sabseqtwat  anit  laaOaiiaalble 
as  eyldenoe.  i  The  pendency  of  the 
second  suit  is  not  admissible  In  miti- 
gation of  damages  uppn  the  trial  of 
the  first.  Sherwood  v.  Hammond,  4 
Blackf.  (Ind.)  604. 

[f]  Bat  a  Jndgment  In  the  aeoond 
avit  In  favor  of  plaintiff  may  be 
pleaded  In  bar  of  a  recovery  on  the 
same  cause  of  action.  North  Bank  v, 
Brown,  60  M©.  214,  79  AmD  609; 
Nltholl  V.  Mason,  21  Wend.  (N.  T.) 
839.     See  Judgments  [28  Cyc  1113]. 

[g]  Kere  Intention  to  bring  salt. 
—Obviously  it  is  no  defense  tliat  the 
party  merely  Intends  to  bring  another 
suit.  Dorrls  v.  McManus,  3  Cai.  A. 
676,  86  P  909.  In  Bradshaw  v. 
Meagher,  Ir.  R.  9  Eq.  101,  there  was  a 
mere  determination  to  bring  a  cross 
suit.  A  stay  was  refused  In  the  i>encl- 
Ing  proceeding. 

90.  LlttleJohn  v.  Butles.  136  Iowa 
160,  113  NW  756  ;  Warner  v.  Warner, 
6  Misc.  (N.  T.)  249,  27  NTS  160; 
Byne  v.  Byne,  36  S.  C.  I*.  438.  And 
see  cases  Infra  this  eectlon. 

[a]  An  aotloa  la  liairw  when  a 
petition  is  filed  and  a  summons  is 
Issued  in  good  faith  thereon.  Love- 
land-Oarrett  Co.  v.  Day,  99  SW  924, 
30  KyL  879.  In  this  caae  a  plaintiff 
filed  suit  in  the  circuit  court  of  K 
county  to  enjoin  defendants  from  re- 
moving staves  cut  from  land  in  the 
county.  At  the  time  the  petition  was 
filed,  defendants  had  floated  staves  to 
a  point  on  a  river  in  L  county.  Plain- 
tiff then  sued  out  an  order  of  delivery 
directed  to  the  sheriff  of  L  county 
who  took  possession  ot  the  staves  and 
delivered  tnem  to  plaintiff.  The  sum- 
mons from  the  K  circuit  court  had 
been  issued,  but  had  not  been  served 
on  one  of  defendants,  who  instituted 
a  suit  in  the  C  circuit  court,  and 
took  out  an  order  of  delivery  for  the 
staves  directed  to  the  sherllT  of  L 
county.  It  was  held  that  the  K  circuit 
court  had  Jurisdiction  of  the  suit  in- 
volving the  right  to  the  staves,  and  that 
the  C  circuit  court  was  without  juris- 
diction, although  the  summons  had  not 
been  served  on  defendant  instituting 
the  suit  therein.  Bee  Actions  [1  Cyc 
7471. 

to]  SevTlM  of  xotio*  br  pnldioa- 
tton  is  not  complete  until  the  last 
publication  is  made,  so  that  where 
another  action  la  Instituted  between 
the  same  parties  involving  the  same 
subject  matter,  and  there  is  a  per- 
sonal 8er\-ice  of  the  notice  prior  to 
the  last  publication  In  the  other  action. 
It  becomes  the  first  action  pending 
and  may  be  pleaded  In  abatement  of 
the   one   instituted   by  publication. 


fining  the  commencement  of  actions."^   If  two  writs 
sued  out  the  same  day  and  served  at  different 
times,  the  one  first  served  will,  abate  the  other-" 
and  where  both  writs  bear  the  same  date,  parol 

Bullee,  186  Iowa  160, 


Littlejohn  v, 
113  NW  766. 

[c]  Action  prior  as  to  one  defead- 
ant.  Where  two  actions  for  partition 
were  pending  at  the  same  time  be- 
tween the  same  parties,  and  in  each 
a  plea  in  abatement  because  of  an- 
other action  pending  was  filed,  and 
one  of  the  suits  was  commenced  first 
in  point  of  time  as  to  one  of  defend- 
ants therein,  but  the  other  was  first 
as  to  one  of  defendants  In  that  suit* 
It  was  held  that  the  court  should  have 
disposed  of  the  case  which  first  ap- 
peared on  the  docket.  Gulnn  v.  BUIott, 
123  Iowa  179,  98  NW  626.  The  court 
said  in  this  case:  "It  appears,  theUr 
that  Ouinn's  action,  as  to  Helm  was 
first  commence,  and  that  sniott's 
action,  as  to  Gulnn,  was  first  brought : 
and  It  further  appears  that  plaintiff 
Oulnn  properly  commenced  his  action 
as  to  Helm,  and  that  ptaintUT  Elliott 
has  never  done  that  which  gave  the 
court  jurisdiction  as  to  him.  Should 
we  say  that,  as  to  one  of  the  parties, 
Oulnn  was  first  in  point  of  time,  and. 
as  to  the  other,  that  Elliott  was  first, 
we  would  have  a  case  where  neither 
was  really  first  as  to  time,  and  the 

'  equities  would  be  equal.  Such  being 
the  situation,  we  think  the  trial  court 
should  have  disposed  of  the  case  which 
first  appeared  upon  the  docket,  to  wit. 
the  Qulnn  case.  But  as  no  jurisdiction 
was  obtained  over  Helm  in  the  Elliott 
case,  we  think  ilhere  was  no  action 
commenced  against  blm  by  Blliott,  and 
that,  as  he  was  a  necessary  party  to 
the  suit,  the  trial  court  should  have 
overruled  the  plea  of  abatement  In 
the  first  suit,  and  sustained  it  in  the 
second,  and  that  partition  should  have 
been  granted  in  the  first  one." 

[d]  A  court  oansot  Judicially 
know  that  one  action  was  commenced 
before  another  merely  because  it  bears 
a  lower  file  number.  Dowdy  v.  Calvl, 
(Ariz.)  126  P  873. 

91.  Oommanoemeat  of  actions  see 
Actions  [1  Cyc  747]. 

92.  Iowa. — Boone  v.  Boone,  141 
NW  938  ;  Keller  v.  Harrison,  139  Iowa 
383,  116  NW  327. 

N.  H.— Davis  V.  Dunklee.  9  N.  H, 
646. 

Kf.  T. — Townsend  v.  Chase.  1  Cow. 

116. 

Vt.— Morton  v.  Webb,  7  Vt.  123. 

Eng. — Combe  v.  Pitt,  3  Burr.  14,  23, 
97  Reprint  907.  W.  BL  437,  96  Reprint 
260. 

And  see  Pollock  v.  Ktnman,  176  HI- 

A.  361. 

[a]  Contra^— Pie  v.  Coke,  Hob.  128, 
80  Reprint  277.  And  see  Mlddlebrook 
V.  Travis,  08  Hun  (N.  T.)  166.  2S 
NTS  672  (where  both  suits  were  com- 
menced on  the  same  day,  and  It  was 
held  that,  as  the  law  does  not  regard 
fractions  of  a  day,  the  Judge  was  not 

firecluded,  upon  the  second  action  be- 
ng  first  ready  for  trial,  from  proceed- 
ing to  Judgment,  although  defendant 
had  pleaded  the  pendency  of  the  first 
action ) . 

[b]  Alteration  of  rale  by  neoea- 
slty.— Lord  Mansfield,  in  comment- 
ing upon  Pie  v.  Coke.  Hob.  128,  80 
Reprint  277,  to  the  effect  that  where 
two  Informations  were  filed  on  the 
same  day,  the  court  could  give  Judg- 
ment for  neither  Informant,  made  the 
following  remarks :  "But  though  the 
law  does  not.  In  general,  allow  of  the 
fraction  of  a  day*  yet  it  admits  it  in 
cases  where  It  is  necessary  to  distin- 
guish. And  I  do  not  see  why  the  very 
hour  may  not  be  so  too,  where  It  Is 
necessary  and  can  be  d(»ie:  for,  it  is 
not  like  a  mathematical  point,  which 
cannot  be  divided."  Combe  v.  Pitt,  3 
Burr.  1423,  1434,  97  Reprint  907,  W. 
Bl.  437,  96  Reprint  250. 

[c]  ni  Iowa  where  two  actions  are 
begun  on  the  same  day  and  the  reconi 
does  not  show  which  was  prior  a  plea. 
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«Tideiiee  is  admissible  to  prove  vhieh  vas  first 

seired." 

[$  75]    3.  Actions  SlmultaneoTuly  Oommenced. 

In  the  absence  of  a  statute  to  the  contrary,  if  both 
actions  are  in  fact  commenced  at  the  same  point 
of  time  on  the  same  day,  each  may  be  pleaded  in 
abatement  of  the  other,  and  both  be  defeated,"*  or  the 
eonrt  may,  in  its  discretion,  quash  both  upon  motion."" 

[i  76]  D.  Pendency  of  Other  Action'^— 1.  Ne- 
cenity  of  Pendency  in  General.  That  the  former 
suit,  to  be  available  in  abatement,  mus£  be  pending  - 
either  in  the  trial  court  or  on  error  or  appeal,"  con- 
temporaneonsly  with  the  subsequent  suit  is  a  uni- 
formly recognized  ^iile."  lufficulty  sometimes  arises, 
however,  in  determining,  for  the  purpose  of  a  plea  in 
abatement:  (1)  The  time  when  an  action  is  com- 
menced,  so  as  to  be  a  pending  suit;  (2)  the  time  at 
which  it  must  be  pending;  and  (3)  whether  it  has 
terminated  so  as  to  cease  to  be  a  pending  suit. 

[$77]   S.  When  Action  Is  Deemed  Pending— 


a.  Commencement  of  Prior  Action."  Since  an  ac- 
tion cannot  be  deemed  pending  until  it  has  been 
technically  commenced,*  and  is  pending  from  that 
time  until  it  is  in  some  way  discontinued  or  termi> 
nated,  it  is  obvious  that,  in  order  to  determine 
whether  an  aetio^  has  been  commenced,  so  as  to  be 
pleadable  in  abatement  as  a  pending  action,  we  must 
resort  to  the  rules  which  determine  what  constitutes 
the  commencement  of  ,an  action.  As  will  be  seen  in 
another  title,  these  rules  vary  under  the  statutory  pro- 
visions and  judicial  decisions  in  the  different  juris- 
dictions.' For  this  reason  it  has  been  held  in  some 
of  the  cases  that  an  action  at  common  law  or  under 
the  eodes  is  a  pending  actiod,  so  as  to  be  pleadable 
in  abatement,  from  the  suing  out  and  issuance  of 
the  writ  or  summons,^  while  in  other  cases  it  is  held 
that  an  action  is  not  pending,  so  as  to  be  available 
in  abatement,  until  after  service  of  the  writ  or  sum- 
mons or  appearance  by  defendant.*  In  other  juris- 
dictions it  has  been  held  that  the  writ  or  summons 


In  abatranent  on  account  of  another 
action  pendlns  Is  not  Bustained  in 
either  case.  Boone  V.  Boone,  141  NW 
M8. 

[d]  Pr—nmptioa. — Where  a  sheriff 
serves  the  original  notices  la  two  sep- 
arate actions  for  partition  of  the  same 
land  upon  the  same  day  and  there  la  no 
evidence  as  to  which  was  Served  first, 
tbere  ia  no  presumption  that  be  first 
Eer%-ed  the  one  he  received  first.  Boone 
V.  Boon^  (Iowa)  141  NW  9S8. 

93.    Davis  T.  bunklee,  9  N.  H.  64B. 

(a1  mtrodaotioB  of  proofs— "It 
does  appear  that  both  of  those  salts 
were  commenced  on  the  same  day,  to 
vit,  June  2d,  1S96,  but  which  one  was 
first  commenoed  nowhere  appears.  For 
this  reason  the  court  will  withhold  a 
nillng  upon  the  motion  to  dlsmlas  the 
presmt  suit  and  to  suspend  further 
proceedings  therein,  with  laava  to  the 
respective  parties  to  introduce  proof  In 
respect  to  tliat  qaestlon  of  fact." 
Per  Ross,  C  J.,  in  Oamble  v.  San 
Di«D,  79  Fed.  4S7,  601. 

M.  Beacb  v.  Morton,  8  Conn.,  71; 
Davis  V.  Dnnklee.  9  N.  H.  646  ;  iJeng- 
fcr  V.  Hays,  8t  N.  J.  I*  14,  42  A  776. 

[a]  la  Ctooivla  both  actions  are 
not  defeated,  but  by  an  express  stat- 
utOTy  provision  1(  two  actions  are 
commenced  simultaneously  in  the 
courts  of  the  state  for  the  same  cause 
And  against  the  same  party,  "defend- 
may  require  the  plaintiff  to  elect 
which  he  will  prosecute."  Civ.  Code 
i  3m  (2894). 

actioBS  ooBUiiMioed  cm  same  day, 
tait  not  stnmltaneottalr  see  supra  |  74. 

M.  Davis  V.  Dunklee,  S  N.  H.  645 
(boldlng  also  that  if  defendant  cannot 
readily  ascertain  the  priority  he  may 
apply  to  the  court,  and  plaintiff  may 
be  called  upon  to  furnish  evidence  that 
■one  of  the  suits  was  in  fact  commenced 
before  the  other,  and  If  this  Is  not 
3hown  the  court  may  well  adjudge 
that  defendant  shall  answer  neither). 

96.  DMtrnotlon  or  loss  of  papers 
Is  prior  aotloB-see  infra  }  126. 

*7.  Appsal  or  othsr  procssding  for 
nrlnr  u  fonaer  aonon  see  infra 
i  143  et  seq. 

9B.  U.  &— Bingham  v.  Wilklns.  3 
F.  Cas.  No.  1.416,  Crabbe  BO. 

Ala.— Howell  V.  Howell,  171  Ala.  602, 

54  S  601;  Sandford  v.  Wiley,  166  Ala. 
1S«,  62  S  339;  Bullock  v.  Perry.  2 
Stew,  ft  p.  318. 

Cal.— Pyle  v.  Plercy,  122  Cal.  383, 

55  P  141 :  Primm  v.  Gray,  10  Cal. 

Weaver  v.  Conger,  10  CaX.  283: 
Buhman  v.  Klckeis,  7  (^al.  A.  692,  »fi 
P  117. 

„Cola— Craig  v.  Sbnith,  10  Colo.  820, 
IS  P  SS7 ;  Yentxer  v.  Thayer,  10  Colo. 
■S.  14  P  63,  S  AmSR  663  and  note. 
..Oa.— GIlmoTo  v.  Oeorgla  R.,  etc,  Co., 
*>  Oa.  482,  21  SB  60;  Oraham  v. 
Junawale  Adv.  Agency,  4  Oa.  A.  828, 

m.— Lamb  V.  Chicago,  219  lU.  229, 


76  NE  343  ;  Qage  v.  Chicago,  196  lU. 
490,  63  XE  184 ;  Johnson  v.  Johnscm, 
114  III.  611,  3  NE  232,  66  AmR  883; 
Garrlck  v.  Chamberlain,  97  III.  620; 
Bancroft  v.  Eastman,  7  111.  269  ;  Mundt 
V.  Cooke-Rutledge  Coal  Co.,  118  111. 
A.  124;  Monroe  v.  Mllllzen,  113  111.  A. 
167  ;  O'Donnell  v.  Raymond,  106  III.  A. 
146. 

I  Ind. — Cohoon  v.  Fisher,  146  Ind.  683, 
'44  NE  664,  46  XB  787,  36  LRA  198; 
Walker  v.  Heller,  73  Ind.  4«;  Lee  v. 
Hefley.  21  Ind.  98;  Noel  t.  MUls,  6 
Blackf.  208. 

Iowa. — Boone  v.  Boone,  137  NW 
1059;  LittleJohn  v.  Bulles,  184  Iowa 
150.  lis  NW  766  ;  Pray  v.  Life 
indemn.,  etc.,  Co.,  104  Iowa  114,  73 
NW  486  :  Toledo  Sav.  Bank  v.  John- 
ston, 94  Iowa  212,  62  NW  748. 

Ky.-7-Cheaapeake,  etc.,  R.  Co.  v. 
Riddle,  72  SW  22,  24  KyL  16S7. 

La. — ^^emann's  Succ.,  106  La.  887, 
SO  B  893;  Jackson  t.  t^arche^  11  Mart 
284. 

Md. — Lewis  V.  Hlgglns,  62  Md.  S14. 

Mass.— Meredith  v.  Wall,  14  Allen 
165:  Com.  v.  Churchill,  6  Mass.  174; 
Clifford  V.  Cony,  1  Mass.  496. 

Mich.— Pew  V.  Toare,  12  Mlob.  16; 
Wales  V.  Jones,  1  Mich.. 264. 

Minn. — Phelps  v.  Winona,  eta.,  R. 
Co.,  37  Minn.  486,  26  NW  278.  6  AmSR 
867  and  note. 

Mo.— McMahan  v.  Hubbard,  217  Mo. 
624,  118  SW  481. 

Nebr. — Council  Bluffs  Sav.  Bank  v. 
Grlswold,  50  Nebr.  763,  70  NW  378. 

Nev. — State  V.  California  Mln.  Co., 
13  Nev.  289. 

N.  J.— Brown  v.  Gasklll,  74  N.  J.  Eq. 
620,  70  A  665. 

N.  T.— Dodge  V.  Cornelius,  168  N. 
T.  242.  61  NE  244-;  Porter  v.  Kings- 
bury, 77  N.  Y.  164 ;  Hart  v.  Hart,  86 
Anp.  Dlv.  236.  S3  NTS  897 ;  Hlrsh  v. 
Manhattan  R.  Co.,  84  App.  Dlv.  374,  82 
NTS  764,  13  NTAnnCaB  168:  Owens 
V.  X^mls,  19  Hun  606 :  O'Belme  v. 
Lloyd,  31  N.  T.  Super.  19,  6  AbbPrNS 
387 ;  Goldstein  v.  Loeb,  21  Misc.  72. 
46  NTS  838  ;  O'Leary  v.  Tooker,  116 
NTS  664  i  Hadden  v:  St.  Louis,  etc., 
R  Co.,  67  HowPr  390. 

N. '  C. — Fleming  v.  Southern  R,  Ca, 
123  N.  C.  80,  38  SE  263  ;  Webster  v. 
Laws,  86  N.  C.  178. 

Okl. — Blackwell,  etc.,  R.  Co,  v. 
Bebout,  19  Okl.  63.  91  P  877,  14 
AnnCas  1145  and  note ;  Jay  v, 
Zelssness,  6  Okl.  691,  62  P  928. 

Pa.— Holt  V.  McWilUams,  21  Pa. 
Super.  137  ;  Clarke  v.  Ballou,  12  Pa. 
Co.  869 ;  Coates  t.  McCamm,  2 
Browne  176. 

S.  C-T-Bumett  v.  Southern  R.  Co., 
62  a  C.'281,  40  SB  879. 

Tenn.' — Turner  v.  Lumbrlck,  Meigs  7. 

Vt— Kirby  v.  Jackson,  42  Vt.  662; 
Downer  v.  (garland,  21  Vt  332 ;  Hill  v. 
DuaUp,  16  Vt  646. 

Wash. — Westmoreland  Co.  v.  Howell, 
62  Wash.  146,  112  P  281;  Harris  v. 


Fndalgo  Mill  Co.,  88  Wash.  169,  SO  P 
289 :  Overlock  v.  Shinn,  28  Wash.  206, 
68  P  426. 

Wis. — WlUlams  t.  Ssxton,  19  "VHs. 
42. 

Ont — March  v.  Bums.  I  U.  C.  C. 
P.  834. 

[a]    Potittoa  for  bvw  trUL— The 

pendency  of  a  petition  for  a  new  trial 
will  not  abate  a  suit  subBequently 
instituted  by  the  petitioner.  Hughes 
V.  Blsher,  6  Fed.  283. 

99.  Want  of  JarlsdlotloB  sad  othsr 
dsfsots  In  prior  acttcw  see  infra  S  128. 

1.  Llttlejohn  V.  BuUes,  186  Iowa 
160,  113  NW  766 :  Com.  V.  ChurchilL 
6  Mass.  174 ;  and  other  cases  dteo 
Infra  this  section. 

8.  What  ooaatltates  eonuaeoes- 
msnt  of  an  aotlon  see  supra  |  77 ; 
and  Actions  [1  Oyc  747  , et  seq]. 

3.  Fowler  V.  Byrd,  9  F.  Caa.  No. 
4,999a.  Hempat  218  (where  it  is 
held  that  neither  service  of  process 
nor  any  other  proceeding  Is  required 
to  form  a  ground  of  a  plea  of  another' 
action  pending  for  the  same  cause)  ; 
Pollock  V.  Kimnan,  176  111.  A.  381 
(issue  of  summons  and  dellvMry  thereof 
to  sheriff)  :  Loveland-Oarrett  Co.  v. 
Day,  99  SW  924,  30  KyL  8W ;  Wells 
V.  Montcalm  CIr.  Judge,  Ml  Mich.  68. 
104  NW  318,  113  AmSR  S20.  See 
AcUons  [1  Cyc  747,  748]. 

4.  Cal. — Prlmm  v.  Gray,  10  Cal. 
622  ;  Weaver  v.  Conger^  10  Cal.  233. 

Conn. — Studwell  v.  Cooke,  38  Conn. 
649. 

111.— Monroe  v.  MlUisen,  lis  Rl.  A. 
167. 

Iowa. — Boone  v,  Boone,  141  NW  938  : 
Wray  v.  Wray,  140  NW  414.  416 
[clt  Cyc]  (holding  that,  under  code 
9  3614,  suit  Is  not  pending,  so  as  to 
bar  another  suit  until  plaintiff  has 
completed  service  on  all  necessary 
parties)  ;  Keller  v.  Harrison,  139  Iowa 
S83,  116  NW  327;  Gulnn  v.  Elliott 
123  Iowa  179,  98  NW  625.  See  also 
Llttlejohn  v.  Bulles,  186  Iowa  160,  118 
NW  756. 

Mo. — McMahan  v.  Hubbard,  217  Mo. 
624,  118  SW  481. 

N.  T.— Hart  v.  Hart,  86  App.  Dlv. 
236,  83  NTS  897;  D.  Q.  Burton  Co. 
V.  Cowan,  80  Hun  392,  SO  NTS  317 
raff  160  N.  T.  683,  44  NE  1128]  ; 
Warner  v.  Warner,  6  Misc.  249,  27 
NTS  160. 

Vt. — Stanley  v.  Turner.  68  Vt.  316, 
36  A  821 ;  Kirby  v.  Jackson,  42 ,  Vt 
552;  Downer  v.  Garland,  21  Vt  862: 
Morton  v.  Webb,  7  Vt  123. 

See  also  Actions  [1  Cyc  747,  749], 

[a]  Xsrely  maSag  ont  of  a  wdti 
the  same  not  being  served,  will  not 
abate  a  writ  subsequently  sued  out 
and  served..  Morton  v.  Webb,  7  Vt 
128. 

[b]  Wtoagtm  delay  by  slterur.^ 

In  determining  which  notice,  of  action 
Is  first  served  in  case  of  two  actions 
brought  by  the  same  parties  to  de- 
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ABATEMENT  AND  REVIVAL 


[§§  77-78 


in  the  suit  pleaded  in  abatement  must  have  been 
returned  and  entered  before  it  can  be  pleaded;"  and 
in  others  a  plea  in  abatement  of  the  pendency  of  a 
prior  action  fails  where  it  appears  that,  although  a 
summons  Has  been  issued  and  served  in  such  prior 
action,  no  complaint^  petition,  or  declaration  has  been 
sen-ed  or  filed  in  it." 

Suit  in  equity.  In  some  juriadictiona  a  suit 
is  equity  is  deemed  commenced  at  the  date  of  filing 
the  bill/  while  in  others  it  is  also  uecesstury  that  a 
subpoena  shall  have  been  taken  out  and  a  bona  fide 
attempt  made  to  sen^e  it* 

Filing  of  bill  to  reaver  penalty.  An  action  by 
bill  on  a  statute  to  recover  a  penalty  is  so  far  con- 
sidered as  pending  from  the  day  tiie  bill  is  filed, 
and  before  any  process  issues,  that  it  may  be  pleaded 
in  abatement  of  a  subsequent  suit  for  the  same  cause." 

Suit  before  appearance  In  gamlBliment.  A  for- 
eign attachment  between  the  same  parties  for  the 
same  cause  of  action  in  another  Ettate  does  not  be- 
come an '  action  pending  between  them  xmtil  appear- 
ance tiiereto  by  defendant.   And  where  the  appear- 


ance is  after  the  service  of  the  writ  in  the  action  in 
the  state,  the  pendency  of  the  foreign  suit  cannot 
be  pleaded  in  bar  or  abatement  of  the  action  in  the 

state." 

78]  b.  Termination  ef  Prior  Action,  tn  order 
that  a  prior  action  may  be  pleaded  in  abatement  its 
pendency  must  of  course  have  continued  up  to  and 
including  the  time  when  the  second  action  was  com- 
menced. If  before  that  time  the  prior  action  had 
been  abandoned,  discontinued,  dismissed,  or  other- 
wise terminated,  so  that  it  was  no  longer  pendhi^, 
it  is  not  available  as  groimd  of  abatement.^^  This 
question  will  be  considered  at  length  Hi  other  sec- 
tions.*^ As  we  shall  see,  th.ere  is  great  diversity  of 
authority  as  to  the  time  when  the  prior  suit  must 
have  terminated  to  prevent  it  from  being  ground  of 
abatement;  a  few  cases  holding  that  it  must  have 
terminated  before  the  second  suit  was  commenced, 
others  that  it  is  sufficient  if  it  was  terminated  before 
the  filing  of  the  plea  in  abatement,  and  others  that ' 
it  is  sufficient  if  it  be  terminated  before  the  trial  or 
hearing  on  the  plea.^' 


termlne  the  same  right,  for  the 
purpose  of  abating  one  of  them,  the 
court  win  not  Inquire  whether  the 
Bherlff  wrongfully  delayed  serving  one 
of  the  notices  to  give  the  other  action 

frecedence.  Boone  t.  Boone,  (Iowa) 
Z7  NW  10B9. 

[c]  An  MitloB  Is  not  pandlntf  u  to 
OB*  UBMd  M  a  dafMMaiit  uerein, 
but  who  has  not  been  served  with 
nrocess.  Hart  v.  Hart,  86  App.  Dtv. 
288,  88  N7S  8»7;  I>.  O.  Burton  Ca 
v.  Cowan,  80  Hun  882,  80  NTS  817 
[aff  150  N.  T.  688.  44  NE  1123]. 
Pendency  of  an  action  for  partition 
of  real  estate,  in  which  summons  has 
not  been  served  on  ,one  of  defendants 
therein  nor  the  grantee  of  his  Interest 
In  the  estate,  is  not  a  ground  for  the 
abatement  ox  a  subsequent  action  for 
the   same   cause   instituted   by  the 

■  grantee  of  such  defendant,  although 
the  grantee  and  defendant  at  the  time 
of  the  conveyance  knew  of  the  com- 
menoement  of  the  former  action.  Hart 
v.  Hart.  86  App.  Dlv.  236,  83  NYS  897. 

[d]  A  prooMAiny  for  partition 
does  not  beoome  a  pending  suit  bo  ps 
to  be  available  in  abatement  of  a  sub- 
sequent suit  until  all  defendants 
tliereln  have  either  been  served  with 
summons  or  voluntarily  appeared. 
Monroe  v.  MUllzen,  118  III.  A.  157. 

[e]  Serrto*  oa  om  OafandaBt  only 
aftar  a2t«ratloii<— Where  a  capias  ad 
respondendum  was  Issued  agaUist  de- 
fendant and  C,  and  was  delivered  to 
the  ■heme  the  dky  It  was  issued,  and 
on  the  next  day  the  writ,  not  having 
been  served,  was,  at  plaintUI's  request 
and  with  Jbe  consent  of  the  sheriff, 
altered  by  the  clerk  by  striking  out  the 
name  of  C,  and  was  afterward  served 
on  defendant  agidnst  whom  alone  the 
declaration  was  flied.  It  was  held  that 
the  writ  as  altered  was  valid,  and 
that  defendant  could  not,  on  these 
facts,  support  a  plea  of  the  pendency 
of  a  prior  suit  for  the  same  cause. 
Neal  V.  Mills,  5  BJackf.  (Ind.)  208. 

[f]  Dlsoontiimanoe  by  fallnre  to 
serve  process. — Where  a  process  Is 
not  served  on  the  day  fixed  for  its 
return,  the  action  is  discontinurd. 
Consequently  such  action  cannot  be 
pleaded  in  abatement  of  an  action 
commenced  on  the  return  day  of  the 
first  process.  Webst  v.  Laws,  86  N. 
C,  178. 

[g]  SaffloiMLor     of  servlos^In. 

order  to  constitute  the  commencement 
and  pendency  of  an  action  In  the 
sense  that  the  pendency  of  a  prior 
suit    would    abate    the    latter,  the 


so  as  to  render  It  a  pending  action 
pleadable  In  abatement  of  a  second 
suit    Byne  v.  Byne,  85  8.  C.  L.  438. 

6.  Perkins  v.  Perkins,  7  Conn.  556. 
18  Aml>  120:  Com.  v,  Churcblll,  5 
Mass.  174  :  Bullock  v.  BoHes,  9  R.  I.  501. 

[a1  XrtrvT  and  zstnm  of  attaoh- 
msnt. — An  attachment  sued  out  and 
returnable  into  a  court  ot  record  hav- 
ing jurlsdlotlcm  (tf  the  case,  when 
levied  and  returned,  is  the  commence- 
m.nt  of  a  suit  and  may  be  pleaded 
In  abatement  to  a  suit  subsequently 
Instituted  for  the  same  cause.  Rey- 
nolds V.  MoClure,  13  Ala,  168 ;  Bean  v. 
Massey,  7  Ala.  801. 

6.  Gardner  v.  aarlc,  21  N.  Y.  899 ; 
HIrsh  V.  Manhattan  R.  Co..  84  App. 
Dlv.  374,  82  NTS  754,  13  NTAnnCas 
168;  Phelps  v.  Gee.  29  Hun  (N.  T.) 
202;  Hoag  v.  Weston.  10  NTClvProc 
92  (holding  that  where.  In  an  action 
upon  a  note  for  thirty  dollars  the 
answer  set  up  aa  a  defense  that 
there  was  another  action  pending,  etc., 
upon  that  note,  and  it  appeared  that 
an  action  had  been  brougrht  by  plain- 
tiff against  defendant,  in  which  a 
summons  had  been  issued  and  served, 
but  In.  which  no  complaint  had  t>een 
Served  or  filed,  this  proof  was  In- 
sufficient to  sustain  the  plea,  as  it  did 
not  show  that  the  first  suit  was  pend- 
ing on  that  ndte,  and  that  this  could 
only  be  shown  by  proving  that,  fol- 
lowing the  summons,  a  complaint  had 
been  made  on  the  note) .  And  see 
Fresno  Planing  Mill  Co.  v.  Manning. 
(CaL  A.)  180  P  196:  Drake  v.  Lewis. 
iOa.  A.)  79  SB  167;  Detroit  Free 
Press  Co.  v.  Ba«g,  78  Mich.  660,  44 
NW  149  Eillfs  V.  Pletclfer.  40  Mich- 
321 ;  South  Missouri  Lumber  Co.  v. 
Wright,  114  Mo.  326.  21  SW  811 ; 
Fenwlck  v.  Gill,  38  Mo.  510;  Harris 
v.  Fldalgo  Mill  Co.,  38  Wash.  189. 
80  P  289.    See  also  Actions  [1  Cyc  479]. 

[a]  Hers  flllny  of  a  petition  wltb- 
ont  ssrvlo*  is  insufllcient  to  consti- 
tute a  pending  suit  unaer  Civ.  Code 
(1910)  i  6678.  Kirby  v.  Johnsoh 
County  Sav.  Bank,  12  Ga.  A  157,  76 
8E  998. 

[b]  Arrsst  opon  capias. — That  de- 
fendant was  arrested  upon  a  capias  Is 
not  a  good  plea  of  a  former  action 
pending;  and  It  not  appearing  that  a 
declaration  had  been  filed  or  served, 
the  pleading  Is  not  helped  by  the  aver- 
ment that  the  capias  was  for  the 
same  identical  cause  of  action. 
Gardner  v.  Clark,  21  N.  T.  899. 

[c]  ProoMdliurs  la  probata  court 
for  partition  not  pending  until  present- 


service  of  the  writ  in  the  second  suit  |  ment  of  petition  to  court  see  Brown  v. 


must  have  been  such  as  would  call 
defendant  to  answer  to  such  second 
suit.    Kirby  v.  Jackson,  42  Vt  66^. 

[h]  XUftffal  sCTvloa  of  prooaas  Is 
not  the  commmcement  of  an  actioit 


GasklU,  74  N.  J.  Eq.  620,  70  A  665. 

[d]  Amsuded  complaint  and  snin- 
Btona  not  snrad:  aotloii  not  pendinff. 
—In  Owens  v.  Loomls,  19  Hun  (N. 
T.)  606,  It  appeared  that  ptalntifC  at- 


tempted to  Commence  an  action  against 
defendants,  but  by  mistake  omitted  to 
state  the  proper  name  of  one  of  de- 
fendants In  the  summons  and  com- 
plaint ser\>ed.  Subsequently,  an  order 
was  made  setting  aside  the  com- 
plaint, directing  the  summons  to  be 
amended  by  adding  the  name  of  de- 
fendant  improperly  named,  and  allow- 
ing Dlalntlft  to  serve  an  amended 
complaint  and  a  copy  of  the  amended 
summoQB  within  a  certain  time,  upon 
payment  of  certain  costs.  Plaintiff  did 
not  pay  the  costs  or  serve  the  amended 
summons  within  the  time  allowed,  but 
subsequently  brought  another  action 
against  the  same  defendants  for  the 
same  cause  of  action.  It  was  held  that 
the  fomer  action  was  not  pending  at 
the  time  of  the  commencement  of  the 
second  action  so  as  to  prevent  the 
prosecution  of  the  latter. 

7.  Greenwood  v.  Warren.  120  Ala. 
71,  23  S  686;  Crowder  v.  Moone.  62 
Ala.  220 :  Sheridan  v.  Cameron,  65 
Mich.  680,  32  NW  894  ;  Clark  v.  Slay- 
ton.  68  N.  H.  402.  1  A  118 ;  Collins  v. 
North  British,  etc.,  Ins.  Ca.  81  Tenn. 
432,  19  SW  525. 

8.  Fairbanks  v.  Farwell  141  II!. 
354,  30  NE  1066:  Fitch  v.  Smith,  10 
Paige  (N.  T.)  9;  Webb  V.  Pell.  1 
Paige  (N.  r.)  664;  Weed  T.  Smull, 
3  Sandf.  Ch.  (N.  T.l  278. 

OoBUii«»>«ment  of  suit  In  Mtvltr 
see  Actions  ri  Cyc  7601. 

».   2  Hawkins  P.  C.  c  86  I  «S. 

la  mison  V.  Mechanics*  Sav.  Bank, 
45  Pa.  488. 

11.  Ala. — ^McLaughlin  v.  Beyer,  61 
S  62. 

Ga. — Graham  v.  Massengale  Adv. 
Agency,  4  Ga.  A.  826.  62  SB  667. 

in.— Lamb  v.  Chicago,  219  HI,  229. 
76  NE  343  :  Mundt  v.  Cooke-Rutledge 
Coal  Co.,  lis  111.  A.  124. 

Ind. — Walker  v.  Heller,  73  Ind.  46. 

Mass. — Meredith  v.  Wall,  14  Allen 
155. 

N.  T. — Porter  v.  Kingsbury,  77  N. 
T.  164 ;  Lord  v.  Ostrander.  43  Barb. 
337;  Hallett  v.  Hallett.  10  Misc.  304. 
80  NYS  946.  24  NYClvProc  loi 
(where  a^  answer  alleging  the  pend- 
ency of  a  prior  action  which  had  been 
discontinued  before  the  second  was 
begun  was  stricken  out  as  sham). 

Okl. — Jay  V.  Zelssness,  6  Okl.  591. 
62  P  928. 

Pa. — Clark  v.  Ballou,  1  Pa.  Dlst. 
430. 

Vt— Kirby  v.  Jackson,  42  Vt  662. 

13.  Blsmlaaal  or  otbar  tarmlsatton 
of  prior  action  see  infra  i  130  et 
seq. 

Appeal  or  other  procscdliw  for  re- 
view m  prior  action  see  Infra  S  143 
et  seq. 

13.  Time  of  tarmlnatlon  of  ytln 
antt  see  Infra  i|   131,  iZt. 
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79]    3.  Amendment  Not  a  Second  Action. 

"Where  an  amended  complaint  is  made  for  the  pur- 
po£>e  of  adding  new  jgarties  the  original  defendant 
on  whom  new  summons  has  not  been  served  cannot 
treat  it  as  a  new  action  and  plead  the  pendency  of 
the  former  action." 

SO]  E.  Identity  of  Oanse  of  Action,  Issues, 
and  Belief^^ — 1.  Identity  of  Oanses  and  lasnes— 


a.  Necessity  for  Idmtlty  in  General.  To  sustain  the 
plea  of  another  action  pending  at  law  or  in  equity, 
or  to  sustain  such  defense  by  demurrer  or  answer 
under  the  codes,  it  is  essential  that  it  shall  appear, 
not  only  that  there  is  a  prior  action  pending  between 
substantially  the  same  parties,'"  but  also  thf^  the 
cause  or  causes  of  action  and  the  issues  involved  are 
substantially  the-  same  in  the  two  suits." 


14.  Hurley  v.  Second  Bid?.  Assoc, 
15  AbbPr  (N.  Y.)  206  cote. 

15.  Aotlowi  ftt  law  and  In  •qnltr 

see  supra  S  S4  et  aeq. 

Actiooa  la  ram  and  la  pvzaonam 

see  supra  S  SS  et  seq. 

OrlwlMal  ud  «lTll  pvooMUnca  see 

supra.  I  62. 

16.  Idantlty  of  partUs  see  infra 
I  99  et  seq. 

17.  V.  S.— Mississippi  Vallsy  Fuel 
Co.  V.  Watson  Coal  Co.,  208  Fed.  122, 
120  CCA  i7i ;  Chicago,  etc,  R.  Co.  v. 
Weni.  183  Fed.  966.  100  CCA  296 ; 
Brown  v.  AUebach,  166  Fed.  488  ; 
Babcock  V.  De  Mott,  160  Fed.  882,  88 
CCA  64 ;  New  York  Cotton  Exch.  v. 
Hunt,  144  Fed.  611  [afC  205  U.  S.  322, 

57  set  529.  61  L.  ed.  529];  Bamadall 
V.  W&ltemeyer,  142  Fed.  415,  73  CCA 
515 :  Bates  Mach.  Co,  v.  Force,  139 
Fed.  746  :  Franklin  v.  Conrad-Stanford 
Co..  137  Fed.  737.  70  CCA  171 :  Empire 
State-Idaho  Mln.,  etc.,  Co.  v.  Bunker 
Hill,  etc,  Mln.,  etc.,  Co..  121  Fed.  978, 

58  CCA  311;  Berllnger  Gramophone 
Co.  V.  Seaman,  111  Fed.  679 ;  De 
Grauw  v.  Attrlll,  76  Fed.  764;  Roth- 
«:blld  T.  Haabrouck,  65  Fed.  28S ; 
Marsliall  t.  Otto,  6S  Fed.  24ft;  iMg- 
dtrutt  r.  Nelson,  40  Fed.  788 :  Pierce 
7.  Fteagaas,  S9  Fed.  587 ;  Hur6  v. 
Mones,  28  Fed.  897 ;  Sharon  v.  Hill.  88 
Fea.  28.  10  Snwy.  894 :  Scottlsh- 
AiUMrlcan  Hortg'.  Co.  v.  Follansbee.  14 
Fvi.  126,  9  BlBfl.  482;  Massachusetts 
Mut.  Ij,  IDs.  Co.  V.  Chicago,  etc.,  R- 
Co.,  18  Ved.  86T :  Logan  v,  Oreenlaw, 
IS  Fled.  10;  Dwight  v.  Central  Ver- 
mont R  Co.,  9  Fed.  78B,  20  Blatehf. 
200 :  Steiger  v.  Heldelberger,  4  Fed. 
*55,  18  Blatchf.  476;  Brooks  v.  Ver- 
mont Cent  R  Co.,  4  F.  Cas.  No.  1,964. 
14  Blatchf.  468  :  In  re  Certain  Logs  of 
Mahogany,  6  F.  Cas.  No.  2.559,  2 
«umn.  689:  Jenkins  v.  Eiareilpe,  13  F. 
Cm.  No.  7,266,  8  Story  ISi ;  In  re 
Raft  of  Spars,  20  F.  Caa.  No.  11,628, 
Abb.  Adna.  291 ;  Wadlelgh  v.  Veaiie, 
58  P*.  Caa.  No.  17,081,  8  Sumn.  165; 
WheeSer  v.  McCormlck,  29  F.  Caa.  No. 
17.498.  8  Blatchf.  267:  Wilkinson  V. 
Tale.  29  F.  Cas.  No.  J7,67S,  6  McLean 

Ala- — Kaplan  v.  Coleman,  60  S  885 ; 
Howell  T.  Howell,  171  Ala.  602,  54  3 
601  ;  Drennan  v.  Dunn,  166  Ala.  21S, 
52  S  313.  139  ASR  28:  Stokes  v.  Dlm- 
mlck,  167  Ala.  237,  48  S  66 :  Western 
Union  Tel.  Co.  v.  Cnimpton,  188  Ala 
682,  S6  S  517 ;  Maxwell  v.  Peters  Shoe 
Col.  109  Ala.  371,  19  S  412;  MarshaH 
V.  Marshall.  86  Ala.  383,  5  S  476  ; 
Rapier  v.  Gulf  City  Paper  Co..  64  Ala, 
330 :  Hall  v.  Holcombe.  26  Ala.  720 ; 
Goul4l  V.  Hayes,  19  Ala.  438  :  Qravette 
V.  Allen  Graphite  Ca,  1  Ala.  A.  656, 
56  S  17. 

Ariz. — Dowdy  v.  Calvi,  125  P  873. 
Ark. — Bonrland  v.   Nixon,   27  Ark. 
816. 

CaL— Howard  v.  Hewitt,  189  Cal. 
«1 «.  78  F  414 ;  Aehton  v.  Haggerty, 
130  CaJ.  516,  62  P  9S4;  Shanklin  v. 
Gtuy.  Ill  Cal.  88,  43  P  899;  MarUn 
V.   Spltralo.   69  Cal.   611,   11  P  484 ; 


310.  61  A  1009;  La  Crotx.v.  Fairfield 
County,  30  Conn.  321,  47  AmR  648. 

Ga.— Nashville,  etc.,  R.  Co.  v. 
Hubble,  78  SE  919;  Underwood  v. 
,  tJndenvood,  139  Ga.  241,  77  SE  46 ; 
Parrott  v.  Smith.  135  Oa.  329,  69  SE 
652 ;  Baker  v.  Davis.  127  Ga.  649,  57 
SB  62;  Holmes  v.  Cllaby.  118  Ga.  820, 
45  SE  684  ;  Wilson  v.  Atlanta,  etc.,  R 
Co.,  115  Ga.  171,  41  SE  699;  Augusta 
R.  Co.  V.  Glover,  92  Ga.  182,  18  SE 
406.;  Dunlap  v.  Hooper,  67  Ga.  721 ; 
Jos.  Roeenhelm  Shoe  Co.  v.  Horne,  10 
Ga.  A.  682,  78  SE  953  ;  Graham  v. 
Massengale  Adv.  Agency,  4  Ga.  A.  826, 
62  SE  569. 

Hawaii — Oahu  Lumber,  etc.,  Co.  v. 
Ah  Tok,  11  Hawaii  4L6. 

Ida, — Pocatello  v.  Murray,  21  Ida. 
180,  120  P  812;  Cederholm  v.  Loof- 
borrow,  2  Ida.  (Haeb.)  191,  9  P  641. 

111.— Meier  v.  Hilton,  257  111.  174,  100 
NE  520:  Lel^  v.  Laughlln,  222  111. 
265,  78  NE  663  [aff  123  III.  A.  564]; 
Robinson  v.  Ruprecht,  191  111.  424,  61 
NE  6S1 ;  Salomon  v..Peo.,  191  111.  290. 
61  NE  83  [arr  89  ih.  A.  374];  Stunz 
v.  Stunz,  ,131  III.  210.  23  NE  407; 
Kesslnger  v.  WhitUken  -.82  lU.  22 ; 
Seymour  v.  Bailey,  86  XII.  288 ;  Evans 
V.  lilngle,  66  ni.  466 ;  Rowden  t.  Mels- 
inger,  164  III.  A.  126 ;  Fidelity  Deposit 
Co.  V.  Cooney,  127  III.  A.  523  ;  Fore- 
man Shoe  Co.  V.  Lewis,  92  III.  A.  654 
[aff  191  III.  166,  60  NE  971]  ;  Sweeney 
Mfg.  Co.  V.  Goldberg,  66  111.  A.  668  ; 
Armstrong  v.  CrIUy,  61  111.  A.  504  laff 
162  III.  646,  38  NE  936]. 

Ind. — Needham  v.  Wright,  140  Ind. 
190,  39  NB  610;  Bryan  v.  Scholl,  109 
Ind.  367,  10  NE  107 ;  American  Surety 
Co.  V.  Souers,  (A.)  98  NB  829  ;  Paxton 
V.  VIncennes  Mfg.  Co.,  20  Ind.  A.  263, 
50  KB  683. 

Iowa. — Lake  Park  State  Bank  v. 
Rood,  152  Iowa  47,  131  NW  65 ;  Uul- 
llnnlx  V.  Brown,  161  Iowa  468,  131 
NW  671 ;  Jefferson  v.  Rust,  149  Iowa 
594.  128  NW  954 ;  Cree  v.  Bradley's 
Bank.  141  Iowa  232,  119  NW  614; 
Chase  v.  Wright,  116  Iowa  555,  90  NW 
357  ;  Watson  v.  Rlchardsim,  110  Iowa 
698,  80  NW  416,  80  AmSR  331  and 
note ;  .^na  Iron  Works  v.  Firmenlch 
Mfg.  Oft,  90  Iowa  380,  67  NW  804; 
Jones  V.  Brandt.  69  Iowa  $32,  10  NW 
854,  13  NT  310:  Chicago,  etc,  R.  Co. 
V.  Heard,  44  Iowa  868  ;  Osbom  v. 
Cloud,  2S  Iowa  104,  92  AmD  413. 

Kan. — Schwab  v,  Wilson,  72  Kan. 
617,  84  P  123;  Snow  v.  Hudson,  66 
Kan.  878.  48  P  260;  Buettlnger  v. 
Hurley,  34  Kan.  685,  9  P  197 :  Mullen 
V.  Mullock,  22  Kaa  598. 

Ky. — Com.  v.  Southern  Pac  Co.,  127 
Ky.  368,  106  SW  466,  32  KyL  259; 
Engle  v.  TennLs  Coal  Co..  125  Ky.  239, 
101  SW  309,  30  KyL  1269  ;  Flint  v. 
Spurr,  17  B.  Mon.  499  ;  Jones  v.  Henry, 
3  Litt.  46 ;  Maynard  v.  Cownlng,  105 
S  /  114.  31  KyL  1340  ;  B.  F.  Johnson 
Pub.  Co.  V.  Com.,  97  SW  749,  30  KyL 
148;  Row  V.  Johnson,  78  SW  906, 
25  KyL  1799;  Somerset  Nat  Banking 
Co.  V.  Adams.  72  SW  1126,  2-1  KyL 


o^*...-*..  «  'D.»ifl«  T»«w         rv^    ifll^OSa;  Poster  v.  Foster,  71  SW  624, 
^^^ly-^^  J'^l^^^i^'M'niift^*  KyL  1396:  Mattlngly  v.  Elder,  4i 
^M--    A^yJf^^SlV^^nli    R9ft  :   9^  216,  19  KyL  1645  ;  Goff  v.  Wllbum, 
182:  Ayrea  v.  Bensler,  Sz  Cal,  620 :  24  sw  S7i   i.";  KvT,  «14 
Henry  ^.  Everts.  _30  Cal.  426;.  Cala-   '^Llll^^^irif    I^npr.^etc,     Co.  v. 

Grasaer  Contracting  Co.,  119  La.  263, 
44  S  10:  Conner  v.  Pozo,  114  La.  662, 
38  S  454;  C.  S.  Burt  Co.  v.  Casey,  etc., 
Mfg.  Co.,  107  La.  231,  31  S  667:  Wle- 
mann's  Succ,  106  La.  387.  30  S  893  ; 
Carre  v.  New  Orleans,  41  La.  Ann. 
996,  6  S  893  ;  Pacific  Express  Co.  v. 


versa  County  v.  Brockway.  30  Cal. 
3Z5 ;  Vanoe  v.  Ollnger,  27  CaL  358 ; 
Thompson  v.  Lyon,  14  Cal.  39 ;  Madary 
T.  Fresno^  20  Cal.  A.  91,  128  P  340. 

Cola — Colbum  v.  Dortlo,  49  Colo.  90, 
111  P  837:  Williams  v.  Routt  County.  , 
48   Colo.    541,   111    P  71.   30   LRANS  ' 
SOT ;  Mitchell  v.  Pearaon,  84  Colo.  278, 
83  P  446;  Smith  v.  McCourt,  8  Colo. 
A.  148,  46  P  189. 

Coon. — Pratt       Rtaodsi,  78  Coon. 


Haven,  41  La.  Ann.  811,  6  S  650  ;  New 
Orleans  v.  Walker.  23  La.  Ann.  803 ; 
Brown's  Succ.,  28  La.  Ann.  808 ;  State 
V.  Kreldar,  21  La,  .  Ann.  482;  Morgan 


V.  Tamiet.  21  La.  Ann.  266  ;  Hacket 
V.  Lenares.  16  La.  Ann.  204 ;  Destitute 
Orphan  Boys'  Relief  Soc.  v.  New  Or- 
leans. 12  La.  Ann.  62;  Bogart  v.  Rlls, 
8  La.  Ann.  55 ;  Prescott  v.  Spurlock, 
8  La.  Ann.  7 ;  Ingram  v.  Richardson, 
2  La.  Ann.  839  ;  City  Bank  v.  Walden. 
1  La.  Ann.  46 ;  French  v.  Landls.  12 
Rob.  636  ;  Palmer  v.  Tarborough,  10 
La.  167;  Barblneau  v.  Castille.  7  Mart. 
N.  8.  186 ;  Lawson  v.  Kouns,  Mann. 
Unrep.  Cas.  12. 

Me. — CherrVfleld.  etc..  Electric  R. 
Co.'s  App.,  95  Me.  361,  50  A  27 ;  Cum- 
berland County  v.  Central  Wharf 
Steam  Tow-Boat  Co..  90  Mb  96,  87 
A  867,  60  AmSR  246. 

Md.-<»llldn  V.  Carron,  92  Md.  44. 
47  A  1021 ;  Seebold  v.  Lockner,  80  Md. 
183. 

Mass. — Proctor  v,  Moran,  218  Mass. 
405,  160  NE  672;  Cobb  v.  Fo^.  166 
Mass.  466.  44  NB  534  ;  Tracy  v.  Preble, 
117  Mass.  4;  Hebum  v.  Warner.  112 
Mass.  271.  17  AmR  8S ;  Bun  Mut.  Ins. 
Co.  v.  Hall,  104  Mass.  507 ;  Hooton  v. 
Gamage.  11  Allen  364. 

Mich.i— ReiB  V.  Applebaum,  170  Mich. 
506,  186  NW  893  ;  Uptou  v.  Gerber. 
136  Mich.  72.  98  NW  854:  Carr  v. 
Lyle,  126  Mich.  665,  86  NW  146; 
Emeat  v.  Woodworth,  124  M|ch.  1.  82 
NW  861 ;  Verdlne  v.  OIney.  77  Mich. 
310.  48  NW  976 :  Perrtn  v.  X^pper.  49 
Mich.  847.  IS  NW  768:  Peo.  v.  Judg* 
Wayne  Cfr.  Ct,  27  Mich.  408,  16  AmR 
196. 

Minn. — DIsbrow  Mfg.  Co.  v.  Cream- 
ery Package  Mfg.  Co.,  115  Minn.  484, 
132  NW  913 ;  Piper  v.  Sawyer,  88 
Minn.  474,  85  NW  206";  Wilson  v.  St. 
Paul,  etc.,  R  Co.,  44  Minn.  445.  46 
NW  909  ;  Mathews  v.  Hennepin 
County  Sav.  Bank,  44  Minn.  442.  46 
NW  913  ;  Leuthold  v.  Young.  32  Minn. 
122.  19  NW  652;  Welsh  v.  First  Dlv. 
St.  Paul,  etc.,  R.  Co.,  25  Minn.  314; 
Mayerus  v.  Hoscheid,  11  Minn.  243. 

Mo.— State  v.  Morrison,  244  Mo.  198, 
148  SW  907;  Turner  v.  Edmonston, 
212  Mo.  877,  110  SW  1076  ;  Trimble 
V.  Kansas  City,  etc.,  R  Co.,  180  Mo. 
574,  79  SW  678,  1  AnnCas  363  and 
note;  Heed  v.  Lowe,  163  Mo.  519.  63 
SW  687,  86  AmSR  578  ;  Hoffmann 
V.  Hoffmann.  126  Mo.  486,  29  SW  603; 
Callahan  v.  Davis.  125  Mo.  27,  28  SW 
162 ;  CarroU  v.  Campbell,  110  Mo.  667, 
19  SW  809;  State  v.  Dougherty,  45  Mo^ 
294  ;  Mlchelln  Tire  Co.  v.  Webb,  148 
Mo.  A.  679,  127  SW  948;  Blck  v. 
Dry,  134  Mo.  A.  538,  114  SW  1146; 
Courtney  Fidelity  Mut.  Aid  Assoc., 
120  Mo.  A.  110,  94  SW  768.  101  SW 
1098  :  Drey  v.  Doyle,  28  Mo.  A.  249. 

Mont. — Marea  v.  Dillon,  80  Mont 
117.  76  P  963  ;  Wetzetein  v.  Boston, 
etc..  Copper,  etc.,  Mln.  Ca,  28  Mont. 
451.    72  P  865. 

Nebr. — Gameau  v,  Kendall,  61  Nebr. 
396,  85  NW  291  ;  Richardson  v.  Opelt, 
60  Nebr,  180,  82  NW  377  ;  McReady 
V.  Rogers,  1  Nebr.  124,  98  Amp  883; 
Metcalf  V.  Bockoven,  1  Nebr.  (Unott.) 
822.  96  NW  406. 

N.  H.— Perham  v.  lAne,  76  N.  H. 
680,  83  A  806 ;  Bennett  v.  Chase,  21 
N.  H.  670. 

N,  J. — Steers  v.  Shaw.  53  N.  J.  L. 
368.  21  A  940  ;  Schenck  v.  Yard.  (Ch.) 
86  A  81;  Van  Houten  v.  Stevenson. 
68  N.  J.  Eq.  490.  64  A  1058  faff  69 
N.  J.  Eq.  835,  86  A  1134]  ;  Parcell  v. 
Demorest,  48  N.  J.  Bq.  624,  22  A 
361 ;  Carlisle  v.  Cooper.  18  N".  J.  Eg. 
241 ;  Way  v.  Bragaw.  16  N.  J.  Eq.  213, 
84  AmD  147;  In  re  Bayley,  (Prerog.) 
63  A  1117. 

N.  Y.— National  F.  Ins  Co  v. 
Hughes,  189  N.  Y.  84,  81  NE  562.  12 
LRANS  907  and  note  [aff  106  App. 
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AppUcatioiu  of  mle.  This  principle  is  univer- 
sally recognized  both  at  law  and  in  equity,  and  under 
the  codes  and  practice-  acts;  and  it  has  been  applied 
in  a  great  variety  of  cases.  Tor  example,  it  has  been 
applied  in  various  actions  on  contracts/^  including  ac- 


tions on  promissory  notes,*'  aetions  ftn  bonds,"  actions 
for  rent,^*  and  actions  for  breach  of  warranty  in 
actions  on  an  insurance  policy  and  to  reform  the 
policy  for  mistake;"  actions  for  breach  of  coptract 
and  to  reform  the  oontract  and  actions  to  restrain 


T>lv.  S82,  92  NTS  11401;  Mandeville  v. 
Avery,  124  N.  Y.  376,  26  NE  951,  21 
AmSk  678  ;  Hyatt  v.  IngftUs,  124  N.  Y. 
92,  26  NB  285 :  Pullman  v.  Alley,  62 
N.  T.  887:  Witty  v.  Campbell,  ii  N. 
y.  410 ;  Morris  v.  Rexford,  18  N.  T. 
662;  Haire  v.  Baker,  6  N.  T.  287: 
Myers  v.  Bteln.  164  App.  Dlv.  «81,  139 
NY3  763;  Staodard  Sewlnff  Mach.  Co. 
v.  Kattell.  135  App.  Div.  639,  117  NYS 
32;  Robert  Thomson  Co.  v.  Lewis,  132 
App.  Dly,  619,  117  NYS  1056  ;  Queens 
County  Water  Co.  v,  O'Brien,  131  App. 
Dlv.  91,  116  NYS  495  ;  Ryan  v.  Ben- 
jamin, 128  App.  Dlv.  61,  112  NYS  441 ; 
Shattuck  V.  Guardian  Tniat  Co..  123 
App.  Dlv.  406,  107  NYS  1043  ;  Curlette 
V.  Olds,  110  App.  Dlv.  696,  97  NYS 
144 ;  Oexlen  v.  Pioneer  Iron  Works, 
91  App.  Dlv.  394,  86  NYS  966  ;  Hlrsh 
V.  Manhattan  R.  Co.,  84  App.  Dlv, 
274,  82  NYS  754,  13  NYAnnCas  158; 
Cobb  V.  Culten  Bros.,  etc.;  Steel  Co., 
68  App.  Dlv.  179,  74  NYS  66 ;  Lawrence 
V.  Freeman,  69  App.  Dlv.  56,  69  NTS 
•  ;  McOratb  v.  Maxwell,  17  App.  Dlv. 
846,  46  NTS  687  ;  Parker  v.  Selye,  8 
App.  Dlv.  149,  38  NYS  164;  ZAwatscb 
V.  Cocmey.  86  Hun  648,  88  NTS  776; 
Raven  v.  Smith,  71  Hun  197,  24  NTS 
601  [aff  148  N.  Y.  41B.  43  NE  631; 
Hooa  V.  Hayward.  48  Hun  $80,  1  NTS 
666  :  Geery  v.  Webster,  11  Hun  428  ; 
Dawley  v.  Brown.  66  Barb.  107 ;  Rlsley 
V.  SQUlre,  53  Barb.  280 ;  Commercial 
Bank  v.  Hellbronner,  52  N.  T.  Super. 
888  ;  Fink  v.  Allen.  26  N.  T.  Super. 
850 :  Paige  v.  Wilson.  21  N.  T.  Super. 
294  :  Levy  v.  Qreenberfr,  71  Misc.  180, 
129  NYS  900 ;  Tyler  v.  Standard  Wine 
Co..  62  MIsc  874.  102  NYS  65  [aff  121 
App.  Dlv.  928,  106  NTS  1148]  :  Smith 
v.  New  York  Cooperajye  Co.,  36  Misc. 
203,  71  NYS  479  ;  Lowenateln  v.  Schlf- 
fer,  29  Misc.  477.  61  NTS  1011  ;  Moor© 
V.  Chase.  26  Mlsa  9,  56  NYS  621 ; 
Walker  v.  Pease.  17  Misc.  415,  41  NTS 
219 ;  Golden  v.  Metropolitan  EI.  R. 
Ca,  1  Misc.  142,  20  NTS  630;  Snow- 
den  V.  Murray,  114  NTB  164;  Maloy 
V. 'Associated  Lace-Makers  Co.,  8  NTS 
816 ;  Ludeke  v.  McKeever,  9  NTSt  827  : 
Keeler  v.  Brooklyn  El.  R.  Co..  9 
AbbNCas  166;  Kelsey  v.  Ward,  16 
AbbPr  98 ;  Hertell  v.  Van  Buren.  3 
Edw.  20 ;  Leavltt  v.  De  lAunay,  4 
Bandf.  Ch.  281. 

N.  C— PropBt  V.  Mathls,  116  N.  C. 
626,  20  SB  710:  R«dfeam  v.  Austin, 
88  N.  C.  418. 

Oh. — Union  Cent  L.  Ina.  Co.  v. 
Jonea,  86  Oh.  St  861 ;  M«thodlst  Prot- 
eiitant  Church  v.  Lawn,  IS  Oh.  Clr. 
Ct  147,  7  Oh.  Cir.  IXsc.  178;  Smith 
V.  FIndiay.  2  Bandy  69,  12  Oh.  Dec. 
(Reprint)  824. 

Or. — Roots  v.  Boring  Juactlon  Lum- 
ber Co..  60  Or.  298.  92  P  811,  94  P 
182. 

Pa.~Hnisda1e  Coal,  etc^  Ca  v. 
Pennsylvania  R.  Co.,  229  Pa.  61,  78 
A  28,  140  AmSR  700 ;  Hessenbruch  v. 
Markle,  194  Pa.  581,  46  A  669  ;  KlQfr 
V.  Blackmore,  72  Pa.  847.  13  -AmR 
684  ;  Stewart's  App.,  66  Pa.  413  ;  Clark 
v.  Wilder,  25  Pa.  314  ;  Ralph  v.  Brown, 
3  Watts  &  S.  395  ;  Huffg  v.  Brown, 
6  Whart.  468  ;  Stecher  v.  Com.,  6 
Whart.  60 ;  Streaper  v.  Fisher,  1  Rawle 
165.  IS  AmD  604  ;  Becker  v.  Lebanon, 
etc.,  R  Co.,  26  Pa.  Super,  367  ;  Brooke 
V.  Phillips,  6  PhUa.  392;  Watson  v. 
Marony.  6  WklyNC  846. 

Phil  Ipptne.— Manuel  v.  Wlgett.  14 
Philippine  9. 

Porto  Rico. — Molfulleda  v.  Latour, 
6  Porto  Rico  Fed.  334. 

R.  I.— Dodge  V.  Hogan,  19  R.  I. 
4,  31  A  288,  1059.  And  see  Charron 
v.  Thivlerge.  66  A  835. 

S.  C— State  V.  Stlckley,  80  S.  C. 
64,  61  SE  211,  128  AmSR  856,  15 
AnnCas  136;  Whaley  v.  Lawton,  67 
8.  C.  198,  86  SB  741:  Walters  v. 
Lauren*  Cotton  MUla,  68  8.  C.  166, 


31  SB  1;  Bx  p.  Worley,  49  S.  C.  41, 
26  SB  949  ;  Trbnmler  v.  Hardin.  82  6. 
C.  600,  11  SB  108.  ' 

Tens. — Madison  v.  Ducktown  Sul- 
phur. et&,  Co..  lis  Tenn.  231,  88 
SW  668;  Pannelee  v.  Tennessee,  etc., 
R  Co.,  81  Tenn.  600 ;  Morley  v.  Power, 
78  Tenn.  691;  Hall  v.  Calvert,  (Ch. 
A)  46  SW  1120:  Macey  v.  Childress.. 
2  Tenn.  Cb.  23. 

Tex. — Payne  v.  Benham,  16  Tex. 
364  ;  Kansas  City,  etc.,  R.  Co.  v.  State. 
(Civ.  A.)  155  SW  661.  567  [quot  Cyc]  ; 
Alien  V.  Burr's  Ferry,  etc.,  R.  Co., 
(Civ.  A)  143  SW  1185  ;  Garza  v.  Jesse 
French  Piano,  etc,  Co.,  (Civ.  A)  126 
SW  906 ;  Mutual  L.  Ina.  Co.  v.  Har^s. 
(Civ.  A)  99  SW  680;  Sllcock  v.  Brad- 
ford, (Civ.  A.)  40  SW  234  ;  Biyan  v. 
Alfopd,  1  Tex.  A.  Civ.  Cas.  >|  86. 

Vt.— Richardson  v.  Fletcher.  76  Vt. 
208,  56  A  981 ;  Thomas  v.  Freelon,  17 
Vt  138  ' 

Va.— Richmond,  etc.  Electric  H.  Co. 
V.  Seaboard  Air  Line  R.  Co.,  103  Va. 
399,  49  SE  512;  ~McAUl8ter  v.  Har- 
man,  97  Va.  643,  84  SB  474 ;  Brlstow 
V.  Home  Bldg.  Co.,  91  Ta.  18.  30  SB 
946,  947  ;  Roblnsw  v.  Allan,  86  Va. 
721,  8  SE  835. 

Wash. — Carmack  v.  Drum,  8?  Wash. 
382,  67  P  808;  Hall  v.  Wooley,  20 
Wash.  440,  56  P  662. 

W.  Va.— Comstock  v.  J.  R.  Droney 
Lumber  Co..  69  W.  Va.  100,  71  SE  255  ; 
Stafford  V.  Mingo  County.  56  W.  Va. 
670,  674.  49  SE  864   [quot  Cyc]. 

Wis. — ^Level  Land  Co.  v,  Slvyer,  112 
Wis.  442.  88  NW  817 ;  Koch  v.  Peters. 
97  Wis.  492.  78  NW  26;  Olbson  v. 
Southwestern  Land  Co.,  89  Wis.  49,  61 
NW  282 

Enf^.—Wllson  r.  Femoid,  L.  R.  18 
Eq.  362  [dlst  Btllott  V.  Mlnto,  «  M&dd. 
16.  66  Reprint  9941 ;  Crowle  v.  Russell. 
4  C.  P.  D.  186;  Blgga  v.  Cox.  4  B.  4 
C.  920,  10  ECL  869,  10?  Reprint  1301; 
Dlcas  V.  Jay.  6  Blng.  519.  19  ECL  237, 
130  Reprint  1881;  Wade  v.  Simeon, 
I  C.  B.  610,  60  iSCL  610;  Bush  v. 
Coombs,  2  Coop,  t.  Cott  808,  47  Re- 
print 1171;  Devie  v.  Brownlow,  Dick. 
611,  21  Reprint  409  ;  Great  Northern 
R.  Co.  V,  Kennedy,  4  Exch.  417 ; 
Scott  V.  Hastings,  9  Hare  36,  41  En^h 
35,  68  Reprint  404  ;  Davles  v.  Dev- 
ereux,  86  L.  J.  P.  D.  St  Adm,  77; 
Adamson  v.  Tuff,  44  L.  T.  Rep.  N,  S. 
420;  Covington  v.  Hogarth,  7  M.  &  O. 
1013,  49  ECL  1013;  Doe  V,  Qustard, 
4  M,  ft  G.  987,  43  ECL  607  ;  Behrens 
V.  Sieveking,  2  Myl.  &  C.  602,  14 
EngCh  602.  40  Reprint  769  ;  Kitchen 
V.  Campbell,  3  Wfla.  C.  P.  304.  96 
Reprint  1069 :  Marshall  v.  Goadby,  11 
Wkly.  Rep.  865. 

Ont. — Hunt  v.  McArthur,  26  U.  C. 
Q.  B.  90 ;  Bain  v  Bain.  10  U  C.  Q. 
B.  572  ;  Whyte  v.  Cameron.  7  U.  C.  Q. 
B.  378. 

Que. — Canada  Industrial  Co.  v.  Bod- 
dick,  3  Que.  Pr,  468. 

18.  Western  Union  Tel.  Co.  v. 
Crumpton,  138  Ala.  632,  36  S  617  ; 
Foreman  Shoe  Co.  v.  I^ewls,  92  IlL  A 
664  [aff  191  111.  166.  60  NE  971]. 

[a]  Oomuon  eosata  uid  vpeoial 
oonnta^— A  plea  In  abat^ent  of  a 
former  suit  pending  between  the  same 
parties  and  on  the  same  promises  and 
undertakings  Is  not  sustained  where 
at  the  time  the  plea  was  filed  the 
declaration  in  the  record  of  the  former 
suit  consisted  only  of  the  common 
counts,  while  that  In  the  subseQuent 
suit  consisted  of  two  special  counts 
on  contract  and  the  common  counts, 
since  it  cannot  be  told  from  the  plead- 
ings that  the  causes  of  action  are  the 
name  In  the  two  suits.  Foreman  Shoe 
Co.  v.  Lewis,  92  111.  A  564  [aff  191 
III.  166,  60  NB  971]. 

[b]  AettoM  agBiut  t*l«vn.ph  oom- 
MH^Where  two  suits  were  originally 
nled  acalnst  a  telegraph  company  tor 


breach  of  contract  resulting  from  the 
company's  failure  to  prbmptly  deliver 
different  telegrams  It  was  nefd  that  a 
plea  In  abatement  to  the  latter  cause, 
on  the  ground  of  a  prior  action  peod- 
Inr,  was  pToaetiy  overruled.  Western 
Union  TeL  Ca  v.  Crumpton,  188  Ala. 
632,  36  B  617. 

[c]  AcrUoBS  bj  MrvHrt  for  wroof- 
fu  dlMliaxfw  and  tor  swrloMk— An 
action  for  wrtmgful  discharge  is  not 
barred  by  an  action  to  recover  for 
services  rendered  under  the  same  con- 
tract of  employment  prior  to  the  dis- 
charge. Smith  v.  New  York  Cooperage 
Co..  36  Mlsc  208,  71  NYS  479. 

le.  Cobb  V.  PogK,  166  Mass.  466. 
44  NE  634  (holding  that  because  of 
the  difference  in  the  Issues,  the  Judfr- 
ment  In  an  action  at  law  upon  a 
promissory  note  by  the  indorsee  s^lnst 
the  maker,  not  rendered  upon  the 
merits  but  upon  the  ground  that  plain- 
tiff did  not  have  possession  of  the  note 
and  his  right  to  It  aa  against  the 
bolder  could  not  be  tried  In  that 
action,  would  not  bar  a  suit  In  equity 
by  the  Indorsee  against  the  holder  and 
the  maker,  to  compel  the  holder  to 
deliver  up  the  note  and  to  obtain  a 
decree  against  the  maker  for  payment 
of  the  balance  due  <m  it ;  and  the 
pendency  of  that  action  could  not 
operate  to  abate  the  suit  In  equity). 

[a]  Tazianoe  In  date  of  assign- 
ment.—%A.l  though  a  defendant  pleading 
In  abatement  produced  the  record  of 
another  suit  on  a  note  corresponding 
In  every  particular  with  the  note  suod 
on.  except  In  the  date  of  the  assign- 
ment thereoD,  the  record  was  held  not 
to  support  his  plea.  Thomas  v.  Thomas, 
3  J.  J.  Marsh.  (Ky.)  689. 

[b]  Where  a  «r«ardia»  lends  hU 
ward's  money  without  authority  to 
<me  of  his  bondsmen,  taking  the 
bondsman's  rCote  therefor,  an  action 
on  the  guardian's  bond  to  recover  the 
money  will  not  abate  a  subsequent 
action  on  the  note.  Hervey  v.  Rawson, 
164  Mass.  501,  41  NE  682. 

20.  American  Surety  Co.  v.  Souers, 
(Ind.  A.)  98  NB  829.  And  see  Infra 
this  section  text  and  note  61. 

[a]  Aotlona  on  nUMwsalve  appeal 
bo&de. — Such  bonds  «e  cumulative 
and  separate  contracts,  and  pendency 
of  an  action  on  one  will  not  abate  an 
action  on  the  other.  Fidelity  Deposit 
Ca  v.  Cooney,  127  lU.  A.  628.  See 
Appeal  and  Error. 

31.  Thompson  v.  Lytw.  14  Cal.  89 
(holding  that  a  plea  of  former  action 
pending  to  the  whole  complaint,  which 
was  for  two  months'  rent  was  not 
sustained  by  proof  of  a  suit  for  one 
month's  rent)  ;  Kelsey  v.  Ward.  16 
AbbPr  (N.  T.)  98  (holding  that  the 
pendency  of  four  actions  for  rent, 
payable  quarterly,  was  no  bar  to  an 
action  to  recover  rent  upon  the  same 
tenancy,  under  a  claim  that  it  was 
payable  at  the  expiration  of  the  year). 

[a]  The  right  of  a  payee  of  a  note 
to  reoever  Judgment  for  rent  under 
a  mining  lease  assigned  '  to  seenre 
the  note  Is  not  affected  by  the  fact 
that,  in  a  pending  suit  by  the  lessee, 
there  might  be  a  direction  for  pay- 
ment of  rent  which  accrued  before  the 
rent  now  sued  for.  In  excess  of  the 
amount  of  the  note,  which  would  thus 
be  satisfied,  where  such  suit  is  an 
equitable  one.  In  which  the  court  may 
enter  such  judgment  as  justice  re- 
quires. Moore  v.  Chase,  26  Mlsc  <N. 
T.)  9,  55  NYS  621. 

as.  Robert  Thompson  Co.  v.  Levis, 
132  App.  Dlv.  619,  117  NTS  1068. 

83.  National  F.  Ins.  Co.  v.  Hughes, 
189  N.  T.  84.  81  NE  662  [aff  106  App. 
Dlv.  632,  93  NTS  1140]  (holding  that 
under  the  code,  allowing  the  fact  that 
there  Is  another  action  pending  be- 
tween the  same  parties  t<r  the  sasn* 
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farther  breach  actions  for  the  price  of  goods  sold 
and  for  fraud  in  inducing  the  sale;^'  actions  for 
the  price  of  goods  soLd  and  replevin;''  actions  for 
breach  of  contract  and  to  recover  money  obtained 
by  fraud;"  actions  on  quantum  meruit  and  to  re- 
cover partial  payment  made;^  actions  for  torts 
actifxis  for .  conversion  and  for  specific  perform- 


ance;*** actions  of  replevin  and  other  actions  in- 
volving personal  property  ejectment  and  other 
actions  involving  the  title  or  right  to  possession  of 
real  property  ;**  suits  or  proceedings  for  partition 
of  real  estate;"  suits  to  foreclose  a  mortgage  and 
for  partition;'*  suits  for  partition  and  to  enforce  a 


cause  to  be  set  up  by  demurrer  or 
ansirer,  the  pendency  of  an  action  by 
tbe  Insured  on  a  policy  of  insurance 
cannot  be  set  up  In  abatement  or  bar 
of  an  equitable  action  by  the  insurer 
to  reform  tbe  policy  for  mistake,  since 
the  cause  of  action  and  relief  sought 
Is  not  the  same  in  the  two  actions). 

34.  Roots  V.  Boring  Junction  Lum- 
ber Co..  &0  Or.  298,  92  P  Sll,  94  P 
182  (holding  that  tbe  fact  that  plain- 
tlft  had  commenced  an  action  at  law 
aealnst  defendant  for  a  violation  of 
a  contract  giving  defendant  the  rlRht 
to  cut  and  remove  certain  timber, 
and  bad  also  brooght  a  suit  In  equity 
to  reform  one  of  the  contracts,  ana 
that  such  litigation  was  pending  and 
undetermined,  did  not  prevent  an 
action  to  restrain  the  further  cutting 
of  timber  In  violation  of  the  con- 
tncty. 

OS.  Staodard  Sewing  Mach.  Co.  v. 
Kattell.  1»  App.  XMv.  B$9.  117  NTS 
32  (holding'  that  the  pendency  of  an 
action  to  recover  the  balance  due  for 
goods  sold  does  not  bar  a  subsequent 
action  for  fraud  in  Inducing  the  sale, 
the  actions  requiring  different  evidence 
to  Fupport  them). 

ae.  Cobb  V.  Cullen  Bros.,  etc^  Steel 
Co..  68  App.  Ctv.  179,  74  NTS  66 
(boldlner  that  where^  in  an  action  to 
refx>ver  the  price  for  goods  sold,  tbe 
answer  alleges  a  former  action  pend- 
ing for  the  same  subject  matter  and 
cause  of  action,  proof  of  a  prior  action 
by  plaintiff  against  defendant  for  the 
replevin  of  the  same  goods  does  not 
sustain  such  plea,  or  entitle  defendant 
to  Judginent). 

27.  Lawrence  v.  Freeman,  69  App. 
Dlv.  65.  69  NTS  6  (holding  that 
where  a  person  by  alleged  false  rep- 
resentations procured  five  hundred  dol- 
lars, and  further  induced  the  execution 
of  a  certain  contract  reciting  that  such 
money  was  "advanced,"  but  not  show- 
ini?  for  what  purpose,  a  suit  for,  a 
breacb  of  the  contract  did  not  Involve 
the  same  subject  matter  as  a  suit  to 
recover  the  money  obtained  by  fraud, 
and  the  pendency  of  the  former  was  no 
bar  to  the  prosecution  of  the  latter 
action). 

38-  Tyler  v.  Standard  "Wine  Co.,  52 
Misc.  CN.  T.)  874,  102  NTS  66  taff 
121  App.  Dlv.  928,  10«  NTS  1148J 
'holding  that  an  action  on  a  quantum 
meruit  for  the  balance  due  after  a 
partial  payment  for  services  rendered, 
and  an  action  for  the  recovery  of  the 
partial  payment  on  the  ground  that 
the  pervlcea  were  not  performed  and 
that  the  consideration  for  the  payment 
had  failed  are  not  for  the  same  cause, 
and  tbe  pendency  of  one  action  cannot 
be  pleaded  In  abatement  to  the  other). 

Wbaley  v.  Lawton,  ST  S.  C.  198, 
35  SE  74  ;  Allen  v.  Burr's  Ferry,  etc.. 
R.  CO.,  (Tex.  Civ.  A.)  143  SW  1185 
<  holding  that  a  petition  filed  In  Octo- 
ber, 1910.  for  damages  for  loss  of  a 
certain  quantity  of  timber  by  reason 
of  an  alleged  unlawful  obstruction  of 
a  river  by  defendant  In  1909  was  not 
for  the  same  cause  as  a  petition  filed 
In  February,  1911,  for  the  loss  of  a 
certain  other  amount  of  timber  by 
reason  of  an  alleged  obstruction  of 
the  river  In  February,  1910). 

[a]  MsJtoloas  proseontloa  and  false 
taaprtsomsMrt.  An  action  for  mali- 
cious prosaeutlon,  complaint  in  which 
all  ores  that  plaintiff  was  arrested 
under  a  'warrant  charging  him  with  a 
crime,  and  was  restrained  of  his  lib- 
erty until  be  gave  recognizance,  is 
not  based  on  the  same  facts  as  an 
action  for  false  imprisonment,  com- 
idatnt  in  which  alleges  the  imprlson- 
mant  to   have   been   by   force  and 


without  lawful  authority,  so  that  pen- 
dency of  the  former  will  not  bar  the 
latter.  Whaley  v.  Lawton,  67  S.  C. 
198,  36  SB  741.  In  an  action  of  tres- 
pass for  assault  and  false  Imprison- 
ment, where  defendant  pleaded  a  prior 
action  pending  for  the  same  cause, 
and  it  was  admitted  that  the  former 
action  was  on  the  case  for  malicious 
prosecution.  It  was  held  that  It  was 
not  for  the  same  cause,  and  that  the 
plea  therefore  was  not  proved.  Hunt 
v.  McArthur,  26  U.  C.  Q.  B.  90. 

[h]  Xdbsl^-^endency  of  an  action 
against  a  person  for  causing  the  pub- 
lication of  a  libelous  artlde  on  one 
day  is  no  ground  fOr  abating  alto- 
gether a  suit  against  another  for  caus- 
ing the  publication  of  the  same  article 
on  the  same  day  and  on  other  days. 
Holmes  v.  Cllsby.  118  Oa.  820.  46SE 
684. 

[c]  VeffUffeaoe,— The  pendency  of 
an  action  against  the  owner  of  a 

vessel  for  Injuries  resulting  from  the 
negligence  of  those  In  charge  of  It 
while  It  was  being  towed  does  not  bar 
or  abate  an  action  against  the  owner 
of  the  towboat  for  the  fault  of  the 
latter.  Cumberland  County  v.  Central 
Wharf  Steam  Towboat  Co.,  90  Me.  96, 
37  A  867,  60  AmSR  246. 

[d1  Vor  injury  and  for  death. — ^The 
pendency  In  a  federal  court  by  removal 
from  a  state  court  of  an  action  for 
Injury  caused  by  the  negligence  of  a 
railroad  company  In  Alabama  was  not 
ground  for  the  abatement  of  an  action 
subsequently  brought  In  a  state  court 
of  Georgia  under  Ala.   Code  (1907) 

I  2486,  for  the  death  of  the  Injured 
party,  the  causes  of  action  not  being 
the  same.  Nashville,  etc.,  K.  Co.  v. 
Hubble,   (Oa.)   78  SE  919. 

30.  Lawatsch  v.  Cooney.  86  Hun 
(N.  y.)  K46,  »  NTS  TTV  (holding 
that  an  action  for  the  conversion  of 
a  draft  In  which  plaintiff  and  defend- 
ant w«re  Jointly  Intorested  was  'not 
abated  by  the  pendency  of  an  equit- 
able action  to  enforce  specific  perform- 
ance of  an  agreement  as  to  the  division 
of  the  proceeds  of  such  draft). 

31.  E^est  V.  Woodworth,  124  Mich. 
1,  82  NW  661 :  Mitchell  Furniture  Co. 
V,  Payton,  4  Mo.  A  564 ;  Cobb  v.  Cul- 
len Bros.,  etc.,  Steel  Co.,  68  App.  Div. 
179,  74  NTS  56.    See  Infra  I  89. 

[a]  Xeplevin  and  traspass^-But 
where  plaintiff  pending  an .  action  of 
replevin  sued  In  trespass  for  damages 
for  the  unlawful  detention  of  the  same 
property,  a  plea  In  abatement  to  the 
second  action  was  sustained,  since  such 
damages  were  recoverable  in  the  action 
of  replevin.  Duplessis  v,  Hoine,  (N. 
J.  Sup.)  87  A  111. 

32.  Ala— Williams  v.  Gaston,  148 
Ala.  214,  42  S  662. 

Cal,— Uartln  v.  Splivalo,  69  Cal.  611, 

II  P  484;  Vance  v.  Ollnger,  27  Cal. 
368;  Balton  v.  Landers,  27  CaL  104. 

Cola — Colbum,v.  DorUc,  49  ColOw  90. 

III  P  887.  I 

111. — Steele  v.  Grand  Trunk  Junction 
R.  Co.,  126  111.  386,  17  NE  483. 

Iowa. — Mulllnnlx  v.  Brown,  161  Iowa 
468,   131   NW  671. 

Ky. — Engle  v.  Tennis  Coal  Co.,  106 
Ky  339,  101  SW  308,  80  l^L  1269. 

illch.— Upton  v.  Guber,  186  Mich. 
72,  98  NW  864. 

Minn. — Piper  v.  Sawyer,  82  Minn. 
474  86  NW  206  (holding  that.  In  an 
action  for  the  possession  of  premises 
which  defendant  claims  under  a  fore- 
closure sale,  a  plea  setting  up  a  former 
action  which  was  brought  to  set  aside 
an  agreement  and  the  foreclosure  pro- 
ceedings, on  the  ground  that  the  agree- 
ment had  not  been  carried  out  by 
plalntUt  Is  not  available  ma  an  abate- 


ment, since  the  cause  of  action  Involved 
in  the  former  suit  Is  not  the  same  as 
that  Involved  in  the  latter). 

Mo. — Turner  v.  Edmonston,  212  Mo. 
377,  110  SW  1078;  Reed  v.  Lowe,  163 
Mo.  619,  $3  SW  687,  86  AmSR  678  : 
Walter  Commn.  Co.  v.  OlUeland,  98 
Mo.  A  684,  73  SW  29S. 

Mont. — Hares  v,  Dillon,  30  Mont. 
117,  76  P  963  (separate  actions  In- 
volving mining  claims). 

Nebr. — Shaughnesey  v.  St"  Andrew's 
Church,  63  Nebr.  798,  -89  NW  263. 

N.  T.— Boyd  T.  Biwd,  26  Misc.  879. 
66  NTS  760  lutt  68  App.  DiV.  168,  6B 
NTS  869]. 

N.  C.— Campbell  v.  Potto,  119  N. 
C.  680.  26  SGT  60. 

Eng.— Booth  V.  Booth,  2  A13e.  848, 
26  Reprint  109;  Gsldart  v.  Tabram,  1 
Jur.  482 :  Davles  v.  Devereux,  16  Li 
J.  P.  D.  ft  Adm.  77 :  Garforth  v,  Brad- 
ley. 2  Ves.  676,  28  SlQprlnt  W. 

See  Intra  I  90. 

33.  Gllpin  V.  Carroll,  92  Md.  44, 
47  A  1021:  Reed  v.  Lowe,  163  Mo. 
519,  68  SW  687,  86  AmSR  678;  Van 
Houten  v.  Stevenson,  69  N.  J.  Bq.  826, 
64  A  1094  [att  69  N.  J.  Bq.  836,  68 
A  1184J. 

ral  Fartltloa  prooeedlnfs  may  b« 
psadlng  at  ths  same  time  est    (l>  A 

foreclosure  suit  Involving  the  same 
property  (Qllpin  v.  Carroll.  92  Md. 
44,  47  A  1021  ;  Van  Houten  v.  Steven- 
SOD.  69  N.  J.  Eg.  626,  64  A  1094  [aff 
69  N.  J.  Eq.  836.  CO  A  1184})  ;  (2)  a 
proceeding  In  the  orphans'  court  for 
partition  under  the  statute  (Rex.  v. 
Rex,  8  Serg.  &  R.  (Pa.)  6S3)  ;  (3)  an 
action  for  dower  (Henschkel  v.  Heusch- 
kel,  86  111.  A.  132)  ;  (4)  administration 

Proceedings  {Clements  v.  Maury,  50 
'ex.  Civ.  A  158,  110  SW  186)  ;  (6)  a 
proceeding  by  the  widow  for  the  set- 
ting off  a  homestead  (Sx  p.  Worley, 
49  S.  C.  41.  26  SE  949)  ;  (6)  a  suit 
to  set  aside  a  sheriff's  deed  (Reed  v. 
Lowe,  168  Mo.  619,  68  SW  687,  8S 
AmSR  678)  ;  (7)  or  an  action  demand- 
ing personal  property  (Watson  v. 
Richardson,  110'  Iowa  698,  80  NW 
416,  80  AmSR  881  and  note;  Watson 
V.  Richardson,  110  Iowa  678.  80  NW 
407)  ;  (8)  and  the  pendency  of  a  suit 
for  partition  of  the  real  estate  of  a 
decedent  does  not  abate  an  appUca- 
tlou  by  the  administrator  to  sell  the 
real  estate  to  pay  debts  (Mulllnnix  v. 
Brown,  151  Iowa  468,  131  NW  671). 

[b]  Prior  partition  salt  panding-  on 
appaaL  In  Sharkey  v.  Kleman,  97 
Ma  102,  104,  10  SW  886,  where  It 
appeared  that  there  was  pending  a 
prior  action,  brought  by  one  of  de- 
fendants In  tbe  case  at  bar,  tbe  object 
of  which  was  to  vest  In  said  defendant 
the  title  to  the  whole  property  involved 
in  the  partition  suit,  Ray,  C  J.,  de- 
clared :  "When  It  was  made  to  appear, 
in  tbe  progress  of  the  trial  of  tbe 
partition  suit.  In  the  court  l>elow,  that 
there  was  a  former  suit  stilt  pending 
on  appeal  to  the  supreme  court,  be- 
tween these  same  partifes.  In  reference 
to  these  same  lands,  a^d  involving 
adverse  claims  of  title  thereto,  the 
proper  thing  for  the  trial  court  to 
have  done  under  the  facts  of  the  case 
was  to  suspend  all  further  proceed- 
ings In  the  partition  suit  until  the 
determination  of  the  controversy  In  the 
prior  suit," 

34.  Van  Houten  v,  Stevenson,  68  N. 
J.  Eq.  490,  64  A  1068  [aff  69  N.  J. 
Eq.  835,  66  A  1134]  (holding  that 
where  complainant  and  defendant  were 
tenants  in  common  of  certain  land,  on 
which  complainant  held  a  mortgage  on 
the  undivided  Interest  of  defendant, 
and  complainant  filed  a  bill  to  fwe- 
elose.  and  defendant  stt  up  by  plea 
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testamentary  charge  on  the  land;"  actions  and  pro- 
ceedings on  judgments  or  for  relief  against  judg- 
ments suits  to  foreclose  mortgages ,  creditors' 
suits;**  suite  for  injmietions;^'  suits  to  enjoin  a 


nuisance  and  for  damages;"  actions  at  law  on  debt 
and  suit  to  enjoin  assignment  or  transfer  to  pre- 
ferred ereditors;"  suits  for  divorce  and  for  annul- 


the  pendency  of  a  partition  suit 
brought  by  him  against  complainant 
affecting  the  same  premises  and  other 
lands,  but  not  .mailing  the  complainant 
as  mortgagee  a  party,  this  dtd  not 
show  another  suit  pending  for  the 
same  matter,  and  therefore  the  plea 
must  t>e  overruled). 

35.  Dodge  V.  Hogan,  19  R  I.  4,  31 
A  268,  1069  ^holding  that  the  pendency 
of  a  bill  for  partition  of  land  suggest- 
ing reasons  for  a  sale  and  reciting  that 
two  undivided  thirds  of  the  land  is 
t<ubject  to  a  charge  created  by  will 
for  the  support  of  one  of  the  respond- 
entB,  and  braying  for  a  division  of 
the  proceeds  If  a  sale  should  be  or- 
dered. In  such  manner  as  the  court 
shall  determine,  la  no  bar  to  a  bill 
brought  by  that  respondent  against  the 
other  parties  for  the  specific  purpose 
of  enforcing  the  charge). 

36.  Blck  V.  Dry,  134  Mo.  A.  638. 
114  SW  1146;  Steers  v.  Shaw,  5S  N. 
J.  U  868,  21  A  940  ;  McOrath  v.  Max- 
well, 17  App.  Dlv.  246,  45  NTS  £87. 

[a]  Aotl<»i  on  JudnuMit  wd  Mtlon 
on  orUrliua  oaoM  of  Mtton:  (1)  Ac- 
cording to  the  better  opinion  an  action 
on  a  Judgment  recovered  in  another 
state  is  not  abated  by  the  pendency 
of  an  action  on  the  origltial  cause  of 
action  between  the  same  parties,  or 
Tloe  versa,  as  the  causes  of  action 
are  not  the  same,  since  one  action  la 
for  a  definite  liquidated  sum  fixed  by 
the  judgment  as  a  debt,  and  the  other 
is  for  an  uncertain  amount  dependent 
upon  the  circumstances  of  the  - case, 
and  the  same  evidence  will  not  sup- 

rort  both.  Underwood  v.  Underwood, 
39  Oa.  241,  77  SB  46  (holding  that 
where  plaintiff  obtained  a  divorce  la 
Kentucky,  reserving  the  right  to  ali- 
mony, and  defendant  moved  to  Georgia, 
where  plaintiff  sued  him  for  alimony, 
and  plaintiff  afterward  recovered  a 
Judgment  tor  alimony  in  Kentucky  on 
the  divorce  decree  and  then  s'ued  on 
such  Judgment  In  Georgia,  a  plea  of 
the  pendency  of  the  suit  for  alimony 
In  abatement  of  the  action  on  the 
Judgment  was  bad,  the  respective 
causes  of  action  not  being  the  same)  : 
Steers  v.  Shaw,  63  N.  J.  U  368,  21  A 
S40  (holding  that  pendency  of  an 
action  in  New  Jersey  on  notes  did  not 
abate  an  action  in  New  Jersey  on  a 
Judgment  recovered  in  New  TorK  In 
an  action  on  the  same  notes).  (2)  But 
the  contranr  was  held  In  Westervelt 
V.  Jones,  7  Kan.  A.  70.  52  P  194 
(holding  that  the  pendency  of  an 
action  In  Kansas  on  a  Judgment  re- 
covered in  Illinois  on  a  written  Instru- 
ment was  a  bar  to  another  action  In 
Kansas  on  the  same  written  Instru- 
ment). 

[b]  Solve  faolaa  and  action  oxl 
JnagiB«nt.~The  remedy  by  scire  facias 
to  revive  a  Judgment  la  not  a  substi- 
tute for  an  action  of  debt  on  the 
judgment,  but  an  Independent  concur- 
rent remedy,  and  the  two  may  be 
prosecuted  concurrently  by  the  same 
party,  the  pendency  of  one  not  being 
a  defense  against  the  other.  Blck  v. 
Dry,  1S4  Mo.  A.  638,  114  SW  1146. 
While  scire  facias  to  revive  a  Judg- 
ment is  like  a  suit  on  a  judgment  In 
respect  to  parties,  and  In  that  It  re- 
quires a  defense,  the  judgment  In  the 
suit  on  the  Judgment  la  for  the  debt 
and  damages,  while  that  on  the  scire 
facias  is  that  plalntUt  have  execution, 
and  until  the  Judgment  debt  Is  satisfied 
scire  facias  may  be  prosecuted  at  the 
same  time  as  the  actic«i  on  the  debt, 
and  the  pendency  of  the  scire  facias 
does  not  abate  the  suit  on  the  Judg- 
ment. Drennan  v.  Dunn,  166  Ala.  21S, 
M  S  313,  1S9  AmSR  28. 

[c]  AottoB  to  enjoin  anforoement 
of  jndffment  and  aotioa  on  jadg- 
nuBt^-^n  action  by  a  judgment 
debtor  to  enjoin  the  owner  of  the 


Judgment  from  enforcing  it  does  not 
Involve  the  same  cause  as  an  action 
by  the  owner  against  the  debtor  to 
recover  the  amount  of  the  Judgment 
McGrath  v.  Maxwell,  17  App.  Dlv.  fi46, 
248,  45  NY3  587  (where  It  Is  said, 
per  Merwln,  J. :  "The  actions  are  not 
for  the  same  cause  within  subsection 
4  of  section  488  of  the  Code.  Their 
scope  Is  different.  One  is  to  set  aside 
a  Judgment,  the  other  is  to  enforce  It. 
One  involves  the  validity  of  the  Judg- 
ment, the  other  not  only  the  validity, 
but  its  actual  execution.  This  plaintiff 
had  the  right  to  enforce  the  judgment 
by  suing  it  over.  This  defendant  did 
not,  by  preliminary  Injunction  order 
In  his  equity  suit,  or  by  order  In  the 
original  action,  procure  a  stay.  The 
bringing  of  the  action  was  not,  in 
Itself,  a  stay.  This  plaintiff.  In  the 
absence  of  a  stay,  was  at  liberty  to 
enforce  his  Judgment  by  such  rem- 
edies as  were  available,  and  was  not 
bound  to  await  the  determination  of 
the  equity  suit"). 

[d]  lajwuttton  penOoMta  llte.~-But 
It  Is  held  that  the  pendency  of  a  suit 
io  chancery  awarding  an  Injunction 
pendente  lite  against  execution  on  a 
judgment  may  be  pleaded  in  abate- 
raeot  of  an  action  of  debt  on  the  judg- 
menL  Pollard  v.  Rogers,  1  Bibb  (Ky.) 
478. 

[e]  Aotttm  on  JvAgmurt  and  aetlou 
1b  vUoli  jnttfVMBik  was  renflerafl  i 

When  an  action  Is  brought  on  a  judg- 
ment defendant  cannot  plead  another 
suit  pending  and  set  up  the  very  suit 
In  which  the  Judgment  relied  upon  was 
rendered.  H.'C.  Miner  Uth.  Co,  v. 
Wagner,  177  Mass.  404,  68  NE  1020. 

[I]  Xzeoutlon  and  aotloit  on  JuOg- 
mont^— But  It  has  been  held  that  a 
plea  In  an  action  on  a  Judgment  set- 
ting forth  that  the  action  was  com- 
menced while  plaintiff  therein  was 
endeavoi^ng'  to  raise  the  money  by 
execution  would  be  good.  Tantts  v. 
Burdett,  3  Mo.  467. 

[g]  Suit  In  equl^  pending  rule  to 
open  Indgment^Where  defendant  had 
flied  his  petition  at  law  and  secured 
a  rule  to  opeir  a  Judgment  against 
him,  and  after  argument  the  rule  Is 
held  under  advisement,  he  cannot, 
without  discontinuing  the  proceedings, 
nie  a  bilL  in  equity  for  the  same  re- 
lief; and  the  pendency  of  the  rule 
under  such  condition  Is  ground  for 
demurrer  in  the  bill.  Freeman  v. 
Lafferty,  207  Pa.  32,  56  A  230. 

37.  I'erham  v.  Lane,  76  N.  H.  580, 
83  A  805  (holding  that  a  bill  to  fore- 
close a  mortgage  for  default  In  pay- 
ment of  principal  and  interest  will 
not  abate  because  a  former  suit  to 
foreclose  for  an  earlier  default  was 
not  dismissed  after  being  settled,  but 
is  sUll  pending).  _ 

38.  MattlngTy  v.  Slder,  44  8W  SIS, 
19  KyL.  1646  (holding  that  the  pend- 
ency of  an  action  by  creditors  to 
recover  judgment  against  a  person  Is 
not  a  bar  to  suits  by  them  against 
the  same  person  and  others  for  a 
settlement  of  his  estate,  he  having 
made  an  assignment  for  the  benefit  of 
creditors)  ;  Vandenbark  v.  Mattingly, 
62  Oh.  St.  25,  56  NE  473  (holding 
that  the  jurisdiction  of  the .  court  of 
common  pleas  of  an  action  in  the 
nature  of  a  creditors'  bill,  brought  by 
virtue  of  statutory  enactment.  Is  not 
ousted  because  of  the  pendency  in  the 
probate  court  of  proceedings  to  sell 
certain  lands  for  the  benefit  of  cred- 
itors, the  object  of  the  action  in  the 
common  pleas  court  being  to  obtain 
certain  proceeds  of  the  sale  of  the 
assignor's  lands). 

[a]  Tendency  of  pxooeedings  anp- 
plementary  to  exeontlon  0oes  not  bar 
or  abate  an  action  in  the  nature  of  a 
creditors'  suit  to  reach  property 
traudtUently  conveyed  by  the  Judgment 


debtor.   Faber  t.  Mats.  86  Wis.  S70,  67 

NW  89. 

Lbj  rrandnlent  oonve7aBoe>~But  it 

has  been  held  that  a  creditor,  who  has 
brought  a  suit  at  law  against  several 
debtors,  cannot,  pending  such  action, 
bring  a  separate  and  Independent  equit- 
able action  having  for  Its  purpose  the 
canceltation  of  an  alleged  fraudulent 
conveyance  from  one  of  the  debtors  to 
the  latter's  wife.  Cunningham  v.  J. 
P.  Williams  Co.,  185  Ga.  249.  69  SE 
101. 

Abatement  of  oxoOito^  snlta  sea 

Creditors'  Suits  [12  Cyc  46].  . 
Veoemlty  for  identity  of  partlei 

see  infra  S  99  et  seq. 

39.  Baker  v.  Davis,  127  Ga.  649,  67 
SEj  62.  In  this  case.  A,  claiming  to 
be  the  owner  of  land  and  timber  on 
which  a  prior  owner  had  given  a  "tim- 
ber lease,"  filed  an  equitable  petition 
in  one  county,  alleging  that,  under  a 
proper  construction  of  the  lease,  only 
trees  of  a  certain  size  could  be  cut 
and  that  this  was  beljig  disregarded 
and  trees  of  a  smaller  size  were  being 
cut,  and  subsequently  In  another 
county,  where  the  land  was  located, 
and  where  it  was  alleged  that  aeme 
of  defendants  resided,  he  filed  another 
equitable  petition  against  the  same 
defendant  and  others,  seeking  to  en- 
Join  the  cutting  of  any  timber  at  all, 
on  the  ground  that  at  the  time  when 
the  second  proceeding  was  filed  they 
had  no  right  to  do  so,  and  that  such 
cutting  was  a  trespass.  It  was  held 
that  the  pendency  of  the  former  pro- 
ceeding furnished  no  ground  for  a 
plea  In  abatement  to  the  latter.  It 
was  also  held  that  the.  fact  that  de- 
fendant in  the  first  proceeding  filed 
an  amendment  to  Its  answer  therein, 
alleging  that,  under  the  original  tim- 
ber lease  which  had  come  to  it  by 
regular  transfers,  and  under  an  ex- 
tension thereof,  it  had  the  right  to 
cut,  did  not  furnish  a  ground  for 
plea  in  abatement  to  the  second  pro- 
ceeding, seeking  to  enjoin  Uie  alleged 
Joint  trespassers  and  recover  damages 
frd'm  them. 

40.  Madison  V.  Ducktown  Sulphur, 
etc.,  Co.,  113  Tenn.  331,  83  SW  658 
(holding  both  because  of  the  diversity 
of  parties  and  because  of  the  differ- 
ence In  causes  of  action,  that  a  plea 
by  one  defendant  of  former  suit  pend- 
ing should  not  be  sustained  to  a  bill 
against  two  defendants  to  restrain  a 
nuisance,  and  for  damages  resulting 
therefrom,  where  the  former  suit  was 
by  a  part  only  of  the  complainants, 
and  was  for  an  Injunction  only,  with- 
out any  claim  for  damages). 

41.  Paige  v.  Wilson,  21  N.  Y.  Super. 
294.  In  this  case  It  was  held  that  an 
action  by  a  creditor  to  enjoin  his 
debtor  from  making  an  assignment  or 
disposing  of  his  assets  to  the  prefer- 
ence of  other  creditors,  in  violaQon 
of  an  agreement  by  which  he  had 
obtained  credit  from  plalntUX  and  to 
have  his  assets  appropriated  pro  rata 
between  plaintiff  and  other  creditors, 
does  not  preclude  the  same  creditor 
from  bringing  a  subsequent  action  to 
recover  judgment  against  the  debtor 
upon  the  same  Indebtednesa  The 
cause  of  action  In  the  first  case,  said 
the  court.  Is  upon  an  equitable  de^ 
mand  triable  by  the  court,  and  the 
costs  are  in  the  discretion  of  the  court, 
and  before  the  code  a  court  of  law 
would  have  had  no  Jurisdiction  of 
the  case.  In  the  second  case  the  cause 
of  action  arises  upon  express  contract. 
Is  a  legal  demand,  Is  triable  by  a 
jury  and  not  by  the  court,  and  plain- 
tiff's right  to  costs  Is  absolute,  and  a 
court  of  equity  strictly  would  have  had 
no  Jurisdiction  of  the  case.  These 
causes  action  are  not  the  same, 
within  the  rule  that  a  fonner  action 
pending  for  the  same  cause  abates  the 
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ment  of  maniagc;^  snits  for  aepanttion  and  ali- 
niODy  and  od.  contract  with  husband;*"  suits  fay  or 
against  executors  or  administrators  and  suits  or 
proceedings  relating  to  wills,  probate,  or  adminis-' 


tration;**  suits  by^  administrator  and  by  heira;*' 
suits  against  corporations,  their  officers  or  stock- 
holders;'* suits  fay  and  agamst  trustees;*'  suit  i^inst 


present  action,  and  tho  code  does  not 
establUb  any  new  rule  ot  detenoininff 
the  Identity  of  causes  of  action  In  this 
respect 

43.  Simpson  V.  Simpson,  <CaL)  41 
P  804  (holdlncr  that  a  pending  suit  by 
a  husband  for  annulment  ot  marriage 
on  the  ground  of  duress  will  not  abate 
an  action  by  the  wife  for  dlvbroe  on 
the  ground  of  desertion  and  willful 
neglect  to  provide  the  necessaries  oz 
life,  since  neither  the  cause  of  action 
nor  the  relief  sought  is  the  same)  : 
SlBVtoa  V.  Stevens.  1  Mete.  (Masa) 
279  (holding  that  pendency  of  a  libel 
for  divorce  from  bed  and  board  for 
desertion  wilt  not  abate  a  subsequent 
libel  for  divorce  a  vinculo  on  the  same 
ground)  ;  Cordler  v.  Cordier,  26  HowPr 
(N.  Y.)  187  ( holding  that  pendency  of 
an  action  for  divorce  on  the  ground 
of  adultery  wilt  not  abate  a  second 
action  for  the  same  relief  for  alleged 
adulteries  with  the  same  person 
charsed  to  have  occurred  after  the 
commencement  of  the  first  action). 

43.  Uafmann  v.  Nestel,  130  NTS 
776  (holding  that  pendency  of  a  suit 
by  a  wife  for  a  separation  and  ali- 
mony does  not  prevent  a  suit  by  her 
on  a  contract,  made  after  the  first 
mentioned  suit  was  brought  binding 
the  husband  to  p^y  her  an  amount 
weekly  during  her  lifetime). 

44.  Ala.— Salmon  v.  Wynn,  187  Ala, 
IIX  47  »  288  (holding  that  a  bill 
to  hftve  the  chancery  court  assume 
jurlsdlcthm  of  the  further  administra- 
tion or  the  estate  of  a  decedent  and 
to  require  a  defendant,  as  administra- 
tor of  the  deceased  executor  of  de- 
cedent's estate,  to  flle  his  accounts  and 
make  flnat  settlemart  of  the  deceased 
exeeutor'a  acts  as  executor  of  the  de- 
cedent's estate  was  the  same  as  to 
subject  matter  and  Identical  as  to 
parties  aa  a  subsequent  bill  against 
such  defendant,  as  administrator  of 
the  deceased  executor  of  decedent's 
estate,  and  also  as  administrator  de 
tkonis  non  of  decedent,  seeking  the  re- 
movB.1  of  the  adminlstratlqn  of  the 
^tate  of  decedent,  as  administered  by 
defendant  as  administrator  de  bonis 
iton.  from  the  probate  court  to  the 
chancery  court,  so  as  to  constitute 
the  pendency  of  such  bill  a  good  plea 
In  abatement  to  the  subsequent  bill). 

UOk — Hoffmann  v.  Hoffmann,  126 
Mo.  4S«,  29  SW  60S  (holding  that  the 
fact  that  an  action  is  pending  by  a 
Tldow  against  her  deceased  husband's 
estate  for  rents  collected  by  the  hus- 
band does  not  bar  her  right  to  main- 
tatn  an  action  against  the  estate  to 
eafmrce  an  antenuptial  contract  and 
for  sun  accounting  of  trust  funds  re- 
eetved  by  the  deceased  thereunder, 
viiere  there  Is  no  showing  that  the 
cansea  of  action  are  the  same). 

N.  J. — In  re  Bayley,  68  A  1117 
(holding  that  a  petition  In  the  orphans' 
court  for  a  distributive  share  of  an 
estate  Is  not  barred  by  a  proceeding 
pending  in  chancery  to  Impose  upon 
certain  lands  of  the  administrator  the 
lien  <rf  a  process  of  execution  which 
the  petitioner  In  the  second  suit  had 
caused  to  be  Issued  out  of  the  orphans' 
court  upon  the  decree  of  distribution). 

Pa. — Eh-ans'  Estate,  3  WklyNC  519 
(holding  that  the  pendency  of  a  com- 
'  mon-law  action  by  a  creditor  of  a 
decedent  cannot  be  set  up  In  abate- 
ment of  proceedings  for  account  In 
the  orphans'  court).  _  ,^  .„ 
Vt — ^Richardson  V.  Fletcher,  76  Vt 
M(.  SS  A  981  (holding  that  a  cause  ot 
action  against  an  executor  under  St. 
H  2358.  23S9,  for  unexcused  neglect 
to  present  a  will  to  the  probate  court 
having  Jurisdiction  within  the  time 
specified  by  law  after  defendant  knew 
of  the  death  of  testator.  Is  not  the 
same  as  a  cause  of  action  for  im- 
excoaed  neglect  within  the  same  time 
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to  signify  to  the  court  hla  acceptance 
of  the  trust,  or  to  make  known  In 
writing  his  refusal  to  accept  it,  so 
that  the  pendency  of  an  action  for 
one  cause  Is  no  ground  for  abate- 
ment of  an  action  for  the  other). 

Va.~Robln8Qn  v.  Allen,  86  va.  721, 
8  SB  886. 

[a]  A  rait  to  make  a  will  oonform 
to  the  testateVi  iBteatloii  wlU  not  be 
suspended  beoause  ot  a  subsequent 
action  brought  to  test  the  validity  of 
the  will.  Horton  Thooavson.  S  Tiann. 
Ch.  675. 

[b]  A  suit  to  administer  the  sep- 
arate Mtata  of  a  deceased  partner  for 

the  benefit  of  the  separate  creditors 
Is  not  the  same  as  a  suit  to  administer 
the  partnership  property  for  the  benedt 
of  partnership  creditors.  Robinson  v. 
Allen,  85  Va.  721!  8  SB  836. 

[c]  Claim  against  estate  and  action 
against  administrator. — But  where  a 
statute  provided  for  llling  claims 
against  a  decedent's  estate  oy  enter- 
ing them  upon  the  appearance  docket 
and  afterward.  If  necessary,  upon  the 
issue  docket,  and  a  claim  so  presented 
was  allowed  by  the  administrator,  the 
proceeding  was  held  to  be  pleadable 
fn  abatement  of  a  subsequent  suit 
against  the  administrator.  Morgan  v. 
Squier,  8  Ind.  511. 

[d]  Action  and  proceeding  to  xe- 
oorev  legacy.— And  where  the  respond- 
ent commenced  an  action  In  the 
supreme  court  against  the  appellants, 
as  executors,  to  recover  a  legacy  al- 
leged to  have  been  left  to  him  by  the 
will  of  the  appellants*  testator,  and 
while  such  action  was  pending  he' in- 
stituted proceedings  before  the  surro- 
gate requiring  the  executors  to  appear 
and  render  their  account  and  pay  over 
to  him  the  said  legacy.  It  was  held 
that  the  action  commenced  In  the 
supreme  court  was  a  bar  to  the  sub- 
sequent proceedings  instituted  before 
the  surro^te.  Lewis  v.  Maloneor,  12 
Hun  (N.  Y.)  207. 

[e]  SaltB  to  oMRin  ooBstrofltUm  of 
wllL^-Slnc&  under  the  rule  that  the 
pendency  of  an  action  may  be  pleaded 
In  abatement  of  a  subsequen,t  action. 
It  Is  Immaterial  that  facts  are  alleged 
and  relief  asked  In  the  prior  action 
additional  to  that  appearing  in  the 
petition  In  the  subsequent  action,  the 
pendency  of  an  action  by  defendants, 
beneficiaries  under  a  will,  against 
plaintiff  and  his  cotrustee  under  the 
will  for  an  accounting,  quieting  of 
title,  and  other  relief,  depending  upon 
a  construction  of  a  parsigrapfa  of  the 
will,  may  be  pleaded  In  abatement  by 
defendants  in  a  subsequent  acti<m  by 
plaintiff,  as  remainderman,  for  a 
construction  of  the  paragraph  claimed 
by  him  to  be  neceBsary,  Is  view  of 
defendants'  claims.  Van  Vleck  v. 
Anderson,  186  Iowa  866,  118  KW  868. 

[f]  Suits  to  oonetrae  and  to  eon- 
test  wilL — (1)  Pendency  of  a  suit  by 
executors  to  construe  a  will  does  not 
abate  a  subsequent  suit  by  an  heir, 
although  a  defendant  in  such  prior 
suit,  to  contest  the  will  on  the  grounds 
of  testamentary  Incapacity  and  undue 
influence.  Kaplan  v.  Coleman,  (Ala.) 
60  S  886.  (2)  And  a  plea  of  such 
prior  suit  In  uiatement  of  the  subse- 
quent suit  by  the  heir  Js  not  strength- 
ened by  Its  allegation  that  a  decree 
pro  confesso  has  been  taken  and  still 
stands  against  the  heir  In  such  prior 
suit  Kaplan  v.  Coleman,  (Ala,)  60 
S  886. 

46.  Walker  v.  Pease,  17  Misc.  (N. 
Y.)  416,  41  NTS  219  (holding  that  an 
action  u)  which  are  united  two  causes, 
(me  by  an  administrator  to  set  aside 
fraudulent  conveyances  by  his  intes- 
tate, and  the  other  by  the  heirs  to 
determine  adverse  claims  to  real  estate 
based  on  conveyances  by  the  Intestate, 
ia  not  abated  bjr  the  pendwugr  of  a 


former  action  by  one  of  the  heirs 
against  the  other  heirs  and  such 
adverse  claimants,  involving  the  second 
cause  of  action,  as  It  does  not  Involve 
the  cause  of  action  eet  up  by  the 
administrator). 

46.  White  T.  How.  38  F.  Cas.  No. 
17.549,  8  Mcl^ean  2S1 ;  Mlchetlh  Tire 
Co.  V.  Webb,  143  Mo.  A  679,  127  SW 
948. 

[a]  Bolts  against  corporation  aad 
anlnet  stockholder. — Under  Rev,  St. 
(1899)  I  987  (Annot  St.  [1906]p878>, 
provldiilg  that,   if  a  corporwon  be 

dissolved  leaving  debts  unpaid,  suits 
may  be  brought  against  stockholders 
without  Joining  the  corporation,  the 
remedies  against  the  corporation  and 
stockholders  are  concurrent,  and  the 
pendency  of  the  suit  against  the  cor- 
poration is  no  objection  to  the  prosecu- 
tion of  a  suit  against  a  stockholder. 
Mlcheltn  Tire  Co.  v.  Webb,  143  Mo.  A. 
679.  127  SW  948. 

[b]  Actions  against  etookholders^ 
The  pendency  of  actions  against  stock- 
holders of  a  corporation  to  recover  an 
assessment  levied  while  the  corpora- 
tion was  a  going  concern  Is  not 
ground  for  abatement  of  an  action  by 
the  receiver  of  the  corporation  to  re- 
cover an  assessment  levied  by  him  to 
pay  creditors,  for  the  two  actions  "are 
not  based  -  upon  the  same  cause  of 
action."  Brown  v.  Ailebach,  166  Fed. 
488,  496. 

[c]  Snits  Involving  ooiporate  and 
indlTldnal  latweet^i—Pendency  of  a 

suit  by  A  against  a  railway  company 
and  B  and  C,  who  with  A  constitute 
its  board  of  directors,  praying  for  a 
receiver  to  take  charge  of  and  operate 
the  road,  for  construction  of  a  con- 
tract between  A  and  Bi  to  determine 
whether,  any  of  the  Indebtedn^  In- 
curred thereunder  Is  a  proper  charge 
against  the  company,  and  to  "marshal 
the  securities,"  and  for  sale  of  the 
company's  property  to  pay  Its  debts 
and  distribute  the  assets!  is  not  a  bar 
to  a  subsequent  suit  by  6  Individually 
against  A  individually  alone  for  a  re- 
ceive, not  to  take  charge  o(  and 
operate  the  road,  but  merely  of  certain 
timber  Interests,  which,  it  is  claimed, 
are  owned  Jointly  by  B  and  A,  tfnd 
also  of  the  shares  of  stock  of  the 
company,  owned  by  A  and  claimed  to 
have  been  pledged  by  hlra  to  B  for 
debts  alleged  to  be  due,  and  also 
praying  that  the  property  be  sold  and 
subjected  to  payment  of  the  debts ; 
the  first  bill  relating  entirely  to  cor- 
porate matters,  and  the  second  only 
to  individual  Interests.  Stokes  v.  Dim- 
mlck,  167  Ala.  237.  48  S  66.  ^ 

47.  Macey  v.  Childress,  2  Tenn,  ph. 
28  (holding  that  Oie  maker  of  a  tniet 
deed  and  a  new  trustee  ^pointed  to 
execute  the  trust  have  not  the  same 
rights  of  action  asainst  the  original 
trustee  as  the  creditors  secured  by  the 
deed,  and  a  pending  suit  by  the  former 
Is  not  a  good  plea  to  a  bill  by  the 
latter). 

[a]  Aotlons  Iqr  trustee  In  bank- 
ruptcy.— In  an  aetiui  by  a  trustee  In 

bankruptcy  to  recover  the  proceeds  of 
a  sale  of  the  bankrupt's  store  claimed 
to  have  been  paid  as  a  preference, 
evidence  Is  not  admissible  that  the 
trustee  has  also  Instituted  an  action 
against  the  purchaser  for  its  value, 
since  the  pendency  of  the  latter  action 
would  not  defeat  the  former.  Cree  v. 
Bradley's  Bank,  141  Iowa  282,  118 
NW  614. 

[b]  snlte    for  aooonntlng. — But 

where  a  cestui  que  trust  filed  a  bill 
against  the  trustee  and  all  but  one  of 
the  other  cestuls  que  trust  to  compel 
an  accounting  for  money  received  by 
the  trustee  on  a  Judgment  recovered 
as  trustee,  and  to  compel  payment  to 
complainant  of  a  certain  share  of  the 
fund,  alleging,  as  the  reason  for  not 
maldng  the  oChm  cestui  tpim  trust  a 
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an  asDgnee  for  the  benefit  of  creditors  suit  by 
and  against  the  receiver  of  a  bank;'"  suits  on  statu- 
tory bonds;"*  actions  on  official  bonds,  in  the  ab- 
sence of  a  statute  to  the  contrary;'^  suits  by  or 
against  public  boards  or  officers;"  condemnation 
proceedings  and  suit  to  enjoin  taking  of  property;" 
aetifm  or  proceeding  for  mandamus;"  proceedmgs 
for  mandamus  and  suit  for  injunction;"  quo  war- 
ranto and  suit  for  injunction;"  and  in  applications 
to  city  officers  for  approval  of  proposed  routes  and 
locations  of  a  railroad." 

81]  b.  How  Identity  Is  Ascertalned^(l)  In 
OcoieraL  In  determining  the  idratity  of  causes  of 
action  and  issues  the  court  is  not  confined  to  the 
pleadings  in  the  former  action,  but  may  also  con- 
sider the  evidence  and  the  ofttnion  of  the  court 
therein."  The  fact  that  the  complaints  in  two  suits 
are  the  same  does  not  make  the  two  suits  for  the 
same  eanse  of  action  where  the  bills  of  particulars 
filed  in  each  ease,  by  which  plaintiff's  recovei^  is 
confined,  relate  to  separate  and  distinct  claims." 

82]    (2)  What  Law  Oovvnu.  Where  two  ac- 


tions are  brought  in  one  state  for  causes  of  actions 
which  arose  in  another  state  and  whitdi  depend  upon 
its  laws,  such  laws  determine  whethw  the  causes  of 
action  are  the  same,  so  as  to  sustain  a  plea  of  the! 
peudencv  of  the  first  action  in  alutement  of  the 
second. 

[$  83]  c.  Tests  of  Identity  in  OeneraL  Four 
leading  tests  have  judicial  sanction  in  determining 
whether  or  not  the  causes  of  action  .are  the  same 
for  the  purpose  of  abatement  by  reason  of  the  pen- 
dency of  a  prior  action:  (1)  "Ctearly,  in  order  to 
hold  the  subsequent  suit  to  be  unnecessary,  it  is  an! 
essential  prerequisite  tiiat  the  judgment  in  ^e  for- 
mer or  prior  action  should  be  conclusive  between 
the  parties  and  operate  as  a  bar  to  the  second*.'^* 
In  other  words,  if  a  final  judgment  in  the  former 
Boit  would  support  a  plea  of  res  adjudicata  in  the 
subsequent  suit,  the  suits  are  identical  for  this  pur- 
pose; otherwise  they  are  not"  (2)-  Many  eases 
apply  the  following  test :  Was  full  and  adequate  I 
relief  obtainable  in  the  prior  action  t  If  so  the 
second  action  was  improperly  brought  and  is  abata- 


party,  that  he  consented  to  the  pay- 
ment or  auch  share  to  complainant, 
and  defendants  fllfl<}  pleaa  In  abate- 
ment, alleging  that  one  of  defendant's 
cestuls  que  trust  had  Aled  a  bill 
against  the  trustee  and  all  the  cestuls 
que  trust  for  an  accounting  respecting 
uie  same  judgment,  and  that  the  biu 
In  such  suit  prajrad  relief  in  the  same 
manner  and  for  the  same  matters  as 
the  present  bill.  It  was  held  that  the 
pleas  sufficiently  showed  the  Identity 
of  the  two  suits,  O'Brien  v.  Alpena 
CIr.  Judge.  106  Mich.  42,  63  NW  9$7. 

48.  Ijeuthold  v.  Young,  82  Minn. 
122,  19  NW  652  (holding  that  In  an 
action  against  an  assignee  for  the 
benefit  of  creditors  to  r^over  property 
which  he  haa  taken  and  claims  to 
hold  as  such  assignee,  the  assignment 
proceedlnx,  although  it  Is  in  the  nature 
of  a  judicial  proceeding,  cannot  be 
availea  of  as  a  ground  or  dunurrer  as 
another  action  pending  for  the  same 
cause). 

48.  Somerset  Nat  Banking  Co.  t. 
Adams,  72  SW  1126,  24  KyLr  2083 
(holding  that  the  pendency  of  an 
action  Dy  the  receiver  of  a  bank 
against  a  depositor  as  a  stockholder 
was  no  defense  to  an  action  by  the 
depositor  against  the  receiver  for  the 
amount  of  his  deposit). 

BO.  B,  F.  Johnson  Pub.  Co.  v.  Com., 
97  SW  749,  30  Kyla  148.  In  this  case 
defoidant,  a  school-book  publisher, 
executed  a  statutory  bond  to  the  com- 
mtmwealth,  conditioned  that  the  retail 
price  of  any  booka  sold  in  any  county 
adopting  the  same  should  not  exceed 
the  lowest  retail  price  then  or  there- 
after fixed  by  such  puhllaher  for  such 
textbooks  in  any  section  of  the  countrr 
where  similar  conditions  prevailed. 
Certain  arithmetics  publlahed  by  de- 
fendant having  been  adopted  In  M 
county,  suit  was  brought  to  recover 
the  penalty  of  the  bond,  on  the  claim 
that  such  Dooks  were  sold  at  a  price 
hif^er  than  the  list  price  In  Ohio.  Be- 
fore Judgment  in  such  action  suit  was 
brought  for  similar  relief  In  B  county, 
which  had  adopted  certain  of  defend- 
ant's histories,  on  the  claim  that  the 
list  price  at  which  the  histories  were 
sold  In  South  Carolina  was  less  than 
the  BTlce  charged  In  Kentucky.  It  was 
heia  that  such  actions  were  not  Iden- 
tical, so  that  prior  to  Judionent  the 
pendency  of  the  first  was  no  bar  to 
the  second.  See  also  Maynard  v. 
Gowning,  lOS  SW  Hi,  81. Kyi.  134. 

[a]    Aattou    oa    ■aleea'-kMpaf  • 
fe(m£»It  is  no  ground  for  abatement 
of  an  action  on  a  saloon-keeper's  bond 
under  Bums  Annot  St.  (1908)  I  83GB, 
for    unlawfully    selling    liquor    to  a 
*"~>band  and  father  resulting  In  loss 
wtt  of  support,  that  there  Is 
T  action  pending  upon  a  similar 
Bxecuted    by   another  salooa- 


keeper,  although  the  sureties  are  iden- 
tical, the  two  causes  being  based  upon 
different  sales  of  liquor  at  different 
times  and  places.  American  Surety 
Co.  V.  ScHiers,  (Ind.  A.)  98  NE  829. 

61.  White  V.  Wilklns,  24  He.  299 
(under  a  statute)  :  Treasurer  v.  Bates, 
18  S.  C.  li.  S62.  Compare  Infra  |  lOO 
text  and  note  20. 

sa.   Williams  Routt  County 

Comrs.,  48  Colo.  S41,  111  F  71  (holding 
that  a  pending  suit,  to  restrain  the 
board  of  county  .commissioners  from 
opening  or  working  a  road  on  the 
ground  that  the  proceedings  under  the 
general  road  law  to  open  the  road 
were  irregular  does  not  bar  a  proceed- 
ing by  the  board  under  the  fihnlnent 
Domain  Act  to  condemn  land  for  the 
road), 

63.  Queens  Coimty  Water  Co.  v. 
O'Brien,  131  App.  Div.  91,  115  NTS 
495  (holding  that  the  fact  that  a  water 
company  was  a  party  to  condemnation 
proceedings  did  not  necessarily  involve 
the  Issue  of  law  in  a  statutory  action 
by  the  company  as  a  taxpayer  to  en- 
Join  the  /taking  of  its  land  and  water 
rights,  and  It  was  not  deprived  of  its 
right  to  sue  as  such  t>ecauBe  It  raised 
in  such  proceedings  the  same  questions 
as  to  the  right  to  take). 

B4.  Pocatello  v.  Murray,  21  Ida. 
180.  120  P  812  (holding  that  In  an 
action  by  a  city  for  a  writ  of  mandate 
requiring  defendant  to  appoint  com- 
missioners to  fix  water  rates,  a  plea 
of  another  action  pending,  which 
action  was  instituted  to  procure  a 
decree  declaring  the  franchise  of  de- 
fendant forfeited  and  void  by  reason 
of  the  failure  of  defendant  to  comply 
with  Its  terms  and  conditions,  was  not 
sufHcIent  to  Justify  an  abatement  of 
the  action  for  writ  of  mandate). 

66.  Schwab  V.  Wilson,  72  Kan.  617, 
84  P  123  (holding  that  where  original 
proceedings  In  mandamus  were  begun 
in  this  court  to  compel  appraisers  of 
certain  school  lands  to  appraise  the 
land  and  Improvements,  ana  while  the 
action  was  pending  and  undetermined, 
plaintiff  began  a  suit  in  the  district 
court  to  enjoin  the  county  treasurer 
from  selling  the  same  land  under  other 
proceedings,  the  pendencv  of  the  man- 
damus proceeditigs  in  this  court  did 
not  oust  the  district  court  of  Juris- 
diction or  prevent  that  court  from 
granting  a  temporary  Injunction). 

Se.  state  V.  Stlckley,  80  S.  C.  64,  61 
SB  211.  128  AmSR  855,  15  AnnCa«  136, 
(holding  that  It  is  no  ground  of  abate- 
ment of  a  quo  warranto  proceeding  to 
try  title  to  public  office,  brought  In  the 
name  of  the  state,  after  leave  granted 
by  the  attorney-general,  on  the  rela- 
tion of  thtve  individuals  aa  officers, 
that  there  Is  pending  another  action 
agMnst  the  sune  defendants,  brought 
by  two  of  the  same  tudlWduals  as 


officers  and  another  as  an  officer,  for 
an  injunction  to  restrain  defendants 
from  exercising  the  duties  of  the 
offlces,  since  neither  the  parties  nor 
the  causes  of  action  are  the  same). 

B7.  Cherrylleld,  eta,  Electric  R. 
Co.'s  App.,  96  Me.  861,  SO  A  27  (hold- 
ing that  even  if  the  ordinary  rule  In 
reference  to  abatement  by  reason  of 
the  pendency  of  a  prior  suit  applies  to 
statutory  applications  to  municipal 
officers  for  their  approval  of  propofeil 
railroad  routes  and  locations,  where 
appeals  are  taken  to  the  courts  under 
the  statute,  it  does  not  apply  whtre 
the  route  and  location  proposed  tn  the 
flrst  ^plication  are  not  Identical  with 
those  proposed  in  the  second). 

fiS.  U.  S.  T.  Norfolk,  etc.,  R.  Co., 
114  Fed.  S82. 

St.  Pratt  T.  Stoner,  78  Conn.  310, 
61  A  1009. 

60.  Nashville,  etc.,  R  Co.  Hubble, 
(Oa.)  78  SB  919  (holding  that  where 
a  party  was  Injured  in  Alat>ama,  and 
sued  for  the  injury  in  Oeorgia,  and 
then  died,  and  while  the  action  was 
pending  In  the  federal  court  on  removal 
from  the  state  court  her  administrator 
brought  an  action  In  a  Oeorgia  court 
under  Ala.  Code  CISOTJ  {  2486,  which 
he  pleaded,  for  her  death  caused  by 
the  same  injury,  the  question  whether 
the  pendency  of  the  former  action  was 
ground  for  abatement  of  the  latter  on 
the  ground  that  the  causes  of  action 
were  the  same,  was  to  be  determined 
by  the  laws  of  Alabama). 

61.  Per  Tyaon.  C.  J.,  In  Williams 
V.  Gaston,  148  Ala.  214,  216,  42  S 
562. 

62.  U.  S.— The  Haytlan  Republic, 
154  U.  S.  118,  14  sot  992.  38  L.  ed. 
930:  Watson  v.  Jones,  13  Wall.  679. 
20  L.  ed.  666 ;  Hurd  v.  Moiles,  28  Fed. 
897  ;  Parsons  v.  OreenviUe,  etc.,  R. 
Co.,  18  P.  Caa.  No.  10,776,  1  Hughes 
278. 

Ala. — Kaplan  v.  Coleman,  60  S  885; 
Milbra  v.  Sloss-Sheffleld  Steel,  etc., 
Co.,  62  S  176 ;  Sloss-Sheffleld  Steel, 
eta.  Iron  Co.  v.  Mllbni,  173  Ala.  658. 
56  S  890  ;  Howell  v.  Howell,  171  Ala. 
602,  64  S  601 ;  Williams  v.  Oaeton.  148 
Ala.  214,  216,  42  S  6B2  [dtlng  Cyc] ; 
Poster  V,  Napier,  78  Ala.  696;  Hall  v. 
Wallace,  26  Ala.  488. 

Cal.— Hall  v.  Suasklnd,  109  CaL  203, 
41  P  1012;  Martin  v.  Spllvalo.  <9  Csi. 
611.  11  P  484;  Montgoiriery  v.  Har- 
rington, 58  Cal.  270 ;  Vance  v.  Olinger, 
27  Cal,  358 

III.— Tinker  v.  Babcock,  20*  III.  671, 
68  NB  445  [aff  107  III.  A  78];  Salo- 
mon V.  Peo.,  191  111.  290,  61  NB  83. 

Ind. — Dawson  v.  Vau^an,  43  Ind. 
396. 

Iowa. — ^Wray  v.  Wray,  140  KW  414: 
Qulnn  v.  Monoma  County,  140  Iowa 
106.   117  NW  1100;   Van  VIedi  v. 
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ble;  if  not,  the  objection  will  be  overruled.  This, 
as  we  shall  see,  is  a  generally  recognized  rule."  (3) 
A  test  having  the  support  of  some  of  the  cases  is 
this:  Will  the  same  evidence  support  both  actionsl" 
(4>  A  fourth  test  supported  by  English  and  Cana- 
dian authorities  is:  Could  the  bill  in  the  second 
suit  have  been  produced  1^  a  fair  amendment  of 
the  first  1«* 

Under  the  codes  the  test  of  identity  of  causes  of 
aolion  is  the  same  as  at  common  law* 

That  result  might  enter  into  determination  of 
other  action.  Lis  pendens  cannot .  properly  be 
pleaded  where  the  causes  of  action  are  not  iden- 
tiL'al.  although  the  result  in  the  court,  the  action 
in  which  is  sought  to  be  pleaded,  mi^t  enter  into 
tlie  determination  of  the  other  action.*' 


[$84]    d.  Second  Action  for  Collateral  Hatter. 

VPliere  the  matter  of  the  second  suit  is  collateral 
to  the  matter  of  the  first,  although  not  embracing 
so  much,  a  plea  of  former  suit  pending  is 
good." 

[$  85]  e.  Splitting  of  Actiomi.  The  pendency 
of  a  prior  action  for  part  of  an  entire  and  indi- 
visible demand  may  be  pleaded  in  abatement  of  a 
subsequent  action  for  the  balance  of  such  demand."" 
And  it  has  been  held  that  the  splitting  of  a  smgle 
cause  of  action  under  different  counts  in  the  same 
declaration  or  complaint  is  ground  for  abatement.™ 
But  of  course  where  plaintifE  may  bring  separate 
actions  on  matters  more  or  less  connected  the  sub- 
sequent action  or  actions  cannot  be  abated  on  this 
ground.'' 


Anderson,  136  Iowa  3BS,  372,  111  NW 

853   (cit  Cvc]. 

La. — BischotC  v.  Theurer,  8  La.  Ann. 
15:  Dick  V.  Gilmer,  4  La.  Ann.  520. 

Md. — Gilpin  V.  Carroll.  92  Md.  44, 
47  A  1021. 

Mass. — Cobb  V,  Togg,  166  Masfl. -466, 
44  XB  5S4 :  Mattel  v.  Conant.  166 
Mass.  418.  31  NE  487  ;  Newell  v.  New- 
ton, 10  Pick.  470. 

Mich. — ^Upton  V.  Gerber,  186  Mich. 
72.  98  NW  8B4. 

Minn. — Disbrow  Mfg.  Co.  v.  Cream- 
ery Package  Mtg.  Co.,  116  Minn.  434, 
NW  913 ;  Piper  v.  Sawyer,  82 
Slinn.  474.  85  NW  206  ;  Beyersdorf  v. 
Sump.  S»  Ulnn.  495.  41  NW  101,  12 
AmSR  678. 

Tlfont. — ^Wetssteln  v.  Boston,  etc., 
Cnpper.  etc..  Mln.  Co.,  28  Mont  451, 
455.  72  P  865  (clt  Cyc]. 

Nebr. — KIchardson  v.  Opelt,  60  Nebr. 
180.  82  NW  377:  SUte  v.  North  Lin- 
c-vin  St  R.  Ca,  34  Nebr.  «S4,  62  NW 
36» :  Metcalf  v.  Bockoven,  1  Nebr. 
•  T'noffJ  882,  9C  NW.  406. 

N'.  T. — De  la  Venrne  Maeh.  Co.  v. 
New  T'orft,  etc..  Brewing  Ca.  126  App. 
IHv.  649,  110  NTS  24  ;  Ri^H  v.  Pear- 
sail.  69  App.  Dlv.  264.  74  NTS  SSO. 

P». — ^Plttsburs,  etc.,  R  Co.  v.  Mt. 
Pleasant,  etc.,  R  Co.,  76  Pa.  411. 

Philippine. — Manuel  v.  Wlgett,  14 
Philtpplne  9. 

Tens. — Moore  v.  Holt  S  Tenn.  Ch. 
141. 

Vt — RichardBon  v.  Fletcher,  76  Vt 
206.  S6  A  981. 

Elng. — Balnbrlgge  v.  Baddeley,  2 
Phil.  705,  22  BnffCh  705,  41  Reprint 
111&:  Maute  V.  Murray,  7  T.  B.  470, 
Ivl  Reprint  1081. 

|a1  Oontparad  with  plMk  of  **m 
«fljiiit<ff«ta  "Thfi  plea  of  the  pendf 
fncy  <^  a  prior  action  for  the  same 
cauM^  between  the  same  parties, 
stands  upon  like  principles,  and  Is  sup- 
ported by  like  evidence,  as  a  plea  of  a 
former  recovery.  The  two  pleaa  have 
not  the  same,  but  a  Uke  ofBce ;  the 
difrerenpe  Is,  that  the  one  is  Inter- 
po««d  because  of  the  pendency  of  the 
first  action,  the  other  after  Its  termi- 
nation; the  one  Is  In  abatement  of  the 
tiFCond  suit  the  other  in  bar,  to  de- 
feat it  aJteolutely.  The  plea  Is  not, 
therefore.  avBUaDl&  unless  the  judg- 
ment which  could  be  rendered  in  the 
prior  action  would  be  conclusive  be- 
tween the  parties,  and  operate  as  a  bar 
to  the  second."  Per  Brlckell,  C.  J.,  In 
Poster  V.  Napier,  73  Ala.  696,  604. 
"There  la  a  strong;  analOKy  between  the 
pleas  of  rea  judicata  and  litispendence ; 
and  It  Is  a  fair  test  of  ihe  present  ex- 
ception to  enquire  whether.  If  there 
were  flnal  Judgement  In  the  former 
suit,  such  judgment  would  support  the 
plea   of    res   Judicata   in   this."  Per 

Slidell.  J.,  In  Dick  v.  Gilmer,  1  La. 
Ann.  620. 

«3.  Zdlsatltr  of  x«U*f  see  Infra  S  92. 
Ability  to  obtain  relief  In  prior 

aetlom  see  infra  i  93  et  seq. 
•4.   U.    S. — Steam   Packet   Co.  v. 

Bradley.    22    F.    Cao.    No.    18,832,  5 

Cranch  C.  C.  393. 
Cai.—Montffomery  v.  Harrington,  (8 

CaL  27t. 


Oa. — Nashville,  etc.,  R  Co.  v. 
Hubble,  78  SB  919;  Underwood  v. 
Underwood,  139  Oa.  241.  77  SB  46. 

Hawaft.— The  Steamer  Hee  Foo,  t 
Hawaii  294. 

Mich. — Reis  v.  Applebaum,  170  Mich. 
606,  1S6  NW  398. 

Nebr.— Richardson  v.  Opelt  60  Nebr. 
180,  82  NW  877. 

N.  H.— Rogers  V.  Odell,  39  N.  H. 
417. 

N.  J. — Steers  v.  Shaw.  63  N.  J.  L. 
368,  21  A  940. 

N.  T. — Standard  Sewing  Mach.  Ca 
V.  Kattell,  132  Ap6.  Dlv.  638,  117  NYS 
32. 

Vt— Richardson  v.  Fletcher,  76  Vt 
206,  66  A  981  ;  Gates  v.  Goreham.  6 
Vt  317.  26  AmD  303. 

Bng. — Kitchen  v,  Campbell,  8  Wlls. 
C.  P.  304,  96  Reprint  1069  (where  the 
court  say  that  "nemo  debet  bis 
vexarl"  Is  the  general  rule,  and  that 
what  Is  meant  by  the  same  cause  of 
action  is  where  the  same  evidence  will 
support  both  actions;  where  It  cannot, 
the  causes  of  action  cannot  be  Iden- 
tical). 

See  Manuel  v.  Wigett  H  Philippine  9. 

[a7  Contra.— "It  la  of  no  impor- 
tance that  the  evidence  la  the  same  as 
respects  the  instrument  sued  on.  The 
Identity  of  the  parties  and  cause  of 
action  Is  what  is  material."  Per  Cur- 
rier, J.,  In  Jacobs  V.  Lewis,  47  Mo. 
344,  346. 

es.  Budge  V.  Budge,  12  Beav.  SS5, 
60  Reprint  1108:  McMIcken  v.  Ontario 
Bank,  6  Man.  166. 

ee.  Julian  V.  Pllchen  2  Duv.  (Ky.) 
254  ;  Paige  v.  Wilson.  21  N.  T.  Super. 
294 :  Kelaey  v.  Ward.  16  AbbPr 
(N.  T.)  98:  Red f earn  v.  Austin,  88 
K.  C.  413.  And  see  the  other  cases  In 
the  code  statea  cited  In  the  preceding 
notes. 

67.  Central  Impr.,  eta,  Co.  v. 
Graf^ser  Contracting  Co.,  119  La.  363, 
44  S  10. 

68.  Dicklnscn  t.  Codwiaa  4  Sldw. 

(N.  T.)  841. 

69.  U.  S. — ^Hughes  Dundee 
Mortg.,  etc..  Inv.  Co..  26  Fed.  881. 

Ala. — Salmon  v.  Wynn,  167  Ala.  112, 
47  S  233. 

N.  J.— Wyckoff  v  CXalL  71  N,  J. 
Eq.  631,  63  A  982. 

N.  Y.—Secor  v.  Sturgls,  16  N.  T. 
648 ;  Ralll  v.  Pears^l,  69  App.  Dlv. 
254.  74  NTS  620;  O'Belme  v.  Lloyd, 
31  N.  T.  Super.  19  ;  Howard  v.  Hunter, 
50  Misc.  676,  99  NTS  642  :  Fox  V. 
Phyfe,  36  Misc.  207,  73  NTS  149; 
Drexler  v.  Cohen,  108  NTS  680 ;  Bend- 
ernagle  v.  Cocks,  19  Wend.  207,  32 
AmD  448. 

Ont. — ^Randall  v.  Burton,  38  U.  C  Q. 
B.  268. 

See  Com.  v.  U.  S.  Trust  Co.,  (Ky.) 
117  SW  314. 

Bale  against  splitting  and  Its  ap- 
plication see  Actions  [23  Cyc  436  et 

seq]. 

[a]  Actions  for  rent. — An  action 
for  rent  may  be  brought  for  each  in- 
stallment of  rent  as  it  falls  due;  but 
It  must  embrace  all  the  Installments 
du»  whan  buU  la  com  men  cad,  thv 


forming  an  Indivisible  cause  of  action, 
and  BO,  where  several  actions  are 
brought  thereon,  the  pendency  of  ona 
la  a  good  defense  to  the  others.  Draxlsr 
V.  Cohen,  108  NTS  680. 

tb]  Braaohas  of  covenant. — Where 
there  are  breaches  of  several  and  dis- 
tinct covenants  contained  in  the  same 
Instrument  and  a  suit  Is  brought 
claiming  ^damages  for  some  of  the 
breaches,  and  subsequently  a  second 
action  is  commenced  claiming  damages 
for  other  breaches,  all  of  the  causes 
of  action  having  accrued  at  the  time 
of  the  bringing  of  the  first  suit  the 
first  action  may  be  pleaded  In  abate- 
ment of  the  second.  Bendemagle  v. 
Cocks,  19  Wend.  (N.  T.)  207,  82  AmD 
448. 

70.  Kempton  v.  Sullivan  Sav.  Inat, 
53  N.  H.  681  (holding  that  whereLtmdar 
a  statute  Imposing  a  penalty  for  re- 
ceiving usurious  mterest,  the  entire 
offense  of  receiving  sucn  Interest  at 
dtfflerMit  times  under  the  same  con- 
tract constituted  but  one  cause  of 
action  which  ,  could  not  be  spilt  into 
separate  suits  or  separate  counts  in 
the  same  suit,  and  an  action  was 
Jjrought  under  different  coimts  for  re- 
ceiving usurious  Interest  at  different 
times,  a  plea  which  stated  that  all 
the  Interest  alleged  to  have  been  re- 
ceived was  received  on  the  same  con- 
tract must  be  In  abatement  and  not  in 
bar). 

71.  U.  S. — ^The  Haytlan  Republic, 
164  U.  S.  118,  14  set  992.  38  L.  ed. 
930. 

Conn. — Metropolis  Mfg.  Co.  v.  Lynce, 
68  Conn.  459,  36  A  832. 

Mo.:r'Laughlln  v.  Leigh,  226  Mo.  620. 
126  SXV  743;  Jacobs  v.  Lewis,  47  Mo^ 
344. 

Nebr. — Richardson  v.  Opelt,  60  Nebr. 
180.  82  NW  377. 

N.  T. — Blauvalt  v.  Powell,  59  Hun 
179,  13  NTS  439  ;  Fox  v.  Phyte,  36 
Misc.  207,  78  NTS  149:  Smith  v.  New 
Tork  Cooperage  Co.,  35  Misc.  208.  71 
NTS  479;  Aaronson  v.  David  Meyer 
Brewing  Co..  26  Misc.  867,  66  NTS 
390  [rev  on  other  nounds  29  Misc. 
289,  60  NTS  623]  ;  iPlaherty  v.  Her- 
ring-Hal I -Marvin  Safe  Co.,  22  Misc. 
329,  49  NTS  174. 

What  oonatltates  a  splitting'  sea 
Actions  [23  Cyc  436  et  seq]. 

[a]  Claims  out  of  one  transaction. 
— "But  this  plea  In  abatement  does 
not  claim  an  attempt  to  split  a  single 
cause  of  action;  it  assumes  that  there 
were  two  causes  of  action,  and  claims 
that  because  they  grew  out  of  the  same 
continued  transaction,  a  Judgment  on 
the  cause  of  action  stated  in  the  flmt 
suit  must  be  a  bar  to  a  racovery  on 
that  stated  In  the  second.  This  la  not 
true."  Metropolis  Mfg.  Co.  v.  Lynch, 
68  Conn.  459,  47S.  86  A  832. 

[b]  Action  for  installjnants<— 
Separate  actions  for  installments  may 
be  maintained  at  the  same  time,  pro- 
vided the  action  for  the  first  la  begun 
before  the  second  Installment  becomea 
due.  Aaronson  v.  David  Meyer  Brew- 
ing Co.,  26  Misc.  847.  56  NTS  390  i 
X>rexel  v.  GohiB.  IM  NTS  680. 
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{$  86]   f.  Partial  DnpUcatloa  of  Subject  Matter. 

Where  the  two  causes  of  action  overlap,  but  are  not 
on  all  fours,  three  courses  are  open  to  the  court: 
(1)  The  plea  may  be  overruled;  (2)  the  plea 
may  be  sustained;  or  (3)  there  may  be  a  puiial 
abatement  of  the  second  action  to  tiie  ezt«it  that 
it  duplicates  the  first.  It  is  difficult  to  lay  down 
a  definite  rule  on  thu  question,  because  so  much 
depends  upon  the  extent  of  the  overlapping, 
whether  great  or  sli^t.  However,  in  a  number  of 
eases,  the  plea  of  another  suit  pending  has  been 
entirely  overruled  notwithstanding  the  fact  that 
this  duplication  eadsta,  it  being  held  that  a  plea  in 
abatemoit  to  the  entire  action  that  another  suit  for 
the  same  cause  was  praiding  at  the  time  of  the 
second  suit  is  not  a  good  plea  if  the  proof  shows 
that  the  first  suit  was  only  for  Dart  of  the  same 
matter  sued  for  in  the  second.  But  this  over- 
lapping may  be  so  great  that  the  causes  may  be 
treated  as  substantially  identical  and  the  secodd 


suit  abated/'  There  seems  to  be  no  direct  authority 
in  whidi  the  second  suit  has  been  partially  abated, 
although  intimations  occur  in  two  authorities  that 
this  may  be  done.'*  Under  the  rule  that  the  pen- 
dency of  an  action  may  be  pleaded  in  abatement 
of  a  subsequent  action  for  the  same  cause  it  is  im- 
matwial  that  in  the  prior  action  facts  are  alleged 
and  relief  asked  'additional  to  that  appearing  in  the 
petition  in  the  sabseqnent  aeti<xi.'*  The  second  suit 
need  not  be  for  the  whole  matter  embraced  by  the 
first,  but  it  is  sufficioit  if  the  whole  effect  of  the 
second  is  attainable  hy  the  first." 

87]  g.  AettonB  Differing  In  Form.  Where  the 
substantial  facta  upon  whidi  plaintifPs  rig^t  to 
relief  i&  bas^  are  identical  in  the  two  actions,  and 
the  relief  obtainable  in  the  first  includes  all  the 
relief  sought  in  the  second,  the  first  will  abate  ^e 
second,  although  the  actions  differ  in  matters  of 
form  and  in  the  relations  of  defendant  to  the  in- 
fringement of  plaintiff's  lig^its." 


[c1  BultB  nlatlnr  to  oorporat* 
'  vtoclC  and  bondBy— where  a  suit  to 
require  defendant  to  account  to  plain- 
tiff for  corporate  bonds,  or  their  value, 
was  begun  before  a  similar  action  in 
a  sister  state  to  compel  the  transfer 
of  corporate  stock  In  the  hands  of 
defendant,  a  plea  setting  up  that  plain- 
tiff had  split  his  rteht  of  action  on 
the  ground  that  his  nght  to  tbe  bonds 
and  stock  depended  on  the  same  con- 
tract was  not  a  defense.  Laughlln  v. 
Lelirh,  226  Mo.  620,  126  SW  743. 

[d]  Actions  for  dlstlnot  hreaobes 
of  contract  may  be  pending  at  the 
game  thne.  Thus  where  a  contract 
was  made  in  March  to  haul  for  de- 
fendant for  the  remainder  of  the  year 
all  the  coal  and  graphite  40  be  hauled 
to  and  fdr  defendant's  mines  other 
than  that  hauled  by  defendant's  teams, 
to  be  paid  for  by  monthly  payments 
on  the  fifth  day  of  each  month,  It 
was  held  that  the  pendency  X>t  an 
action  by  plaintiff  for  breach  of  the' 
contract  for  damages  suffered  tietween 
the  time  of  Its  execution  and  October 
31  was  not  ground  for  abatement  of  a 
second  action  for  damages  suffered  by 
breach  of  the  contract  during  the 
months  of  November  and  December,  a 
breach  of  the  contract  during  any 
month  constituting  a  distinct  cause  of 
action,  and  plaintiff  being  not  bound 
to  accept  defendant's  first  breach  as 
a  termination  of  the  contract,  but  en- 
titled to  maintain  other  actions '  based 
on  subsequent  breaches  in  other 
montha  Gravette  v,  Allen  Graphite 
Co.,  1  Ala,  A.  666,  66  S  17. 

7a.  Ala.— Howell  v.  Howell,  171 
Ala.  602.  507,  64  S  601  (where  It  Is 
said,  per  Mayfleld,  J.:  "To  be  suffl- 
dent  to  abate  the  action  entirely,  the 
final  Judgment  or  decree,  when  ren- 
dered in  the  first,  must  be  good  as  a  bar 
to  the  entire  second  action.  That  a 
part  of  tlie  relief  to  be  awarded  in  the 
two  suits  Is  the  same  la  not  sufHcient 
to  abate  the  second  action  entirely, 
unless  It  would  be  sufficient  to  bar  It 
entirely"). 
Cal.— Thompson  t.  Ijyon,  14  CaL  19. 
Ga. — Holmes  v.  Clisoy',  118  Oa.  820, 
46  SB  684. 

Ind. — Blgelow  v.  Fanner,  6  Blackf. 
31  (holding  that  a  plea  in  abatement 
to  the  whole  declaration  In  slander, 
consisting  of  four  counts,  that  another 
action  was  pending  for  the  same  cause 
contained  In  two  of  the  counts  was 
bad  on  general  demurrer). 

Mich.— Verdlne  v.  Ohiey.  77  HlCh. 
310.  43  NW  975, 

N.  T.— Walker  v.  Pease,  17  Mlsa 
415,  41  NTS  219.  "If  only  a  portion 
of  tbe  questions  involved  In  the  last 
action  will  be  settled  in  the  first,  a 
%a,j  will  not  be  granted."  Per  Putnam, 
J.,  In  Clark  v.  Vllaa  Nat.  Bank,  22 
App.  Dlv.  606,  48  NTS  192.  See  also: 
AJcoUn    Co.   T.    Hano,    96    NTS  821 


another  action  for  the  same  cause  was 
pleaded  as  a  partial  defense,  and  It 
appeared  from  the  record  of  the  other 
acUen,  when  Introduced  In  evidence, 
that  It  applied  to  only  two  of  the  three 
Items  sued  for  it  was  error  for  the 
court  to  dismiss  the  complaint  ab- 
solutely). 

S.  C.— Walters  V.  Laurens  Cotton 
Mills,  68  a  C.  1B6.  81  SE  1. 

Tenn. — ^Madison  v.  Ducktown  Sul- 
phur, etc.,  Co.,  118  Tenn.  831,  88  SW 
668. 

Vt.— Ballou  v.  Ballou,  26  Vt.  678. 
Wash. — Hall  v.  Woolery,  20  Wash. 
440.  55  P  562. 

73.  U.  S.  V.  Norfolk,  etc,  R.  Co., 
114  Fed.  682  (holding  that  where  the 
second  suit  in  a  material  and  substan- 
tial part  is  the  same  aa  the  first.  It  Is 
for  the  same  cause  of  action  and  will 
abate  the  second,  although  other 
causes  of  action  are  Inserted  therein)  ; 
Buffum  V.  Tllton,  17  Pick.  (Mass.) 
510,  611  (where  It  was  said ;  "The 
court  are  of  opinion,  that  where  it 
appears  by  inspection,  that  the  cause 
of  action  In  the  second  suit.  Is  In  a 
material  and  substantial  part,  the 
same  as  In  the  first,  although  other 
causes  of  action  are  Inserted  In  the 
second,  It  is,  within  the  meaning  of 
the  rule  of  taw,  an  action  Instituted 
for  the  same  cause  of  action,  and  Is 

-good  cause  of  abatement"). 

74.  Hyatt  v.  Ingalls.  124  N.  T.  88, 
26  NE  286 ;  Alcolm  Co.  v.  Hano,  S6 
NTS  221. 

75.  Van  Vleck  v,  Anderson,  1S« 
Iowa  366,  113  NW  8S8  (holding  there- 
fore that  the  pendency  of  an  action  by 
defendants,  tieneftclaries  under  a  will, 
against  plaintiff  and  his  cotrustee 
under  the  will  for  an  accounting,  quiet- 
ing of  title  and  other  relief,  depending 
upon  a  construction  of  a  paragraph  of 
the  will,  might  be  pleaded  In  abate- 
ment by  defendants  In  a  subsequent 
actl<m  by  plaintiff,  as  remainderman, 
for  a  construction  of  the  paragraph 
claimed  by  him  to  be  necessary  In 
view  of  defendants'  claims). 

76.  Schenck  v.  Yard,  (N.  J.  Oh.) 
86  A  81. 

77.  U.  S.— U.  S.  V.  Norfolk,  eto, 
R.  Co..  114  Fed.  882. 

Oa.— Clark  v.  Tuggle.  18'  Ga.  804 
(holding  that  a  proceeding  by  attach- 
ment and  another  by  ball  writ  could 
not  stand  together). 

III.— Carr  v.  Casey,  10  III.  687. 

Kan.— Mullen  v.  Mullock;  82  Kan. 
698. 

La. — Stone  v.  Tucker.  12  La.  Ann. 
726 :  Kline  v.  Preret,  6  La,  Ann.  494. 

Mass. — Buffum  v.  Tllton,  17  Pick. 
510. 

Minn. — Beyersdorf  v.  Sump,  39 
Minn.  496,  41  NW  101,  12  AmSR  678. 

Mo. — Yantia  v.  Burdett,  3  Mo.  467. 

N.  J. — Steers  v.  Shaw.  53  N.  J.  L. 
868,  21  A  940  (where  it  Is  held  that 


two.  cases.  It  is  Immaterial  that  they 
differ  In  form). 

N.  T. — Dawley  v.  Brown,  65  Barb. 
107;  Allen  v,  Malcolm,  IX  AbbPrNS 
386 ;  Ward  v.  Gore,  87  HowPr  119. 
And  see  Marsh  r.  Masterson,.  101  N. 
Y,  401.  6  NB  S>:  Levy  v.  Qreenberg, 
71  Misc.  180,  189  NTS  900. 

N.  C— Bmry  v.  Chappell,  148  N.  a 
827,  62  SB  411. 

Pa. — ^Donatelli  v.  Casolola,  21S  Pa. 
21,  64  A  819. 

Eng. — 1  Bacon  Abr.  29. 

Ont— Bain  v.  Bain,  10  IT.  C.  Q.  B. 
672. 

See  Sanderson  t.  Peabody,  68  N. 
H.  116. 

[a]    Wmllmwtai  aad  tf»p>—>— Pu- 

plessls  T.  Moine,  (N.  J.  Sup.)  87  A 

111. 

(b}  Prooeedinff  arowfng  ont  of 
replavlib — A  constable  levied  an  e:^e- 
cutlon  issued  upon  a  Judgment  In  favor 
of  B  upon  certain  property  as  the 
property  of  defendant  In  execution. 
M  claimed  the  property  and  brought 
an  action  of  replevin  therefor  against 
B.  Before  the  Justice  M  obtained  Judg- 
ment for  the  return  of  the  property,  or 
Its  value  In  case  a  return  could  not 
be  had.  Ftom  this  Judgment  B  ap- 
pealed, and  the  case  was  pending  In 
the  district  court.  M  thereupon  <K»n- 
menced  an  action  against  the  ccmBtable 
and  his  sureties,  or  whom  B  was  one, 
to  recover  the  value  of  the  property. 
It  was  held  that  as  to  B  the  pendency 
of  the  first  action  abated  the  second. 
Mullen  V.  Mullock.  82  Kan.  698. 

[c]  Aetton  on  Jndgnwat  and  axa- 
outlon. — A  plea  setting  forth  that  an 
action  on  a  Judgment  was  commenced 
while  plaintiff  In  the  same  judgment 
was  endeavorlnsr  to  raise  the  money 
by  execution  would  be  good..  Tantls 
V.  Burdett.  8  Mo.  457. 

[d]  AdditlOB  of  count  on  aooonnt 
ataWft.  Where  a  defendant  in  assump- 
sit pleaded  In  abatement  a  former' 
action  pending,  and  plaintiff  replied 
nul  tiel  record,  and  the  declaration  In 
the  first  action  contain^  only  a  count 
for  money  had  and  received,  while  In 
the  second  a  count  on  an  account 
stated  was  added.  It  was  held  that 
the  replication  was  not  supported,  and 
that  defendant  was  entitled  to  judg- 
ment Bain  V.  Bain,  10  U.  C.  Q.  B. 
572.  "If  we  should  hold,"  «ald  Rot^- 
inson,  C.  J.,  "that  these  two  actlona 
cannot  have  beoi  brouflAit  for  the  same 
thing  because  the  declaration  con- 
tains an  additlOTal  count  tm  an. 
account  stated  between  the  same 
parties,  it  would  seem  to  be  almost 
equivalent  to  holding  that  the  declara- 
tions In  the  two  suits  must  be  copies 
of  each  other,  for  the  count  on  an 
account  stated  Is  not  necessarily  for 
a  cause  of  action  different  from  the 
money  had  and  received,  though  It 
may  be;  and  whether  it  Is  or  not 


ihoidln*  that  Where  th«  -pondeicy"of  |  tfli.i^  to  'u^r^  ^HiA^'ln"^  ;»d  bi  r^t^ata^  tS  l^i'tM 
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§§  88-90] 


ABATEMENT  AND  REVIVAL 


[IC.J.]  69 


[$  88]  h.  Same  Eight  or  Title.  An  action,  to 
be  pleadable  in  abatement  of  a  prior  action,  must 
involve  the  same  cause  of  action.  It  is  not  enough 
that  it  depends  on  the  same  right  or  tttleJ" 

[$  891  i.  Actions  Involving  Same  Property^(l) 
Peraonai  Property.  In  actions  of  replevin,  trover, 
trespass,  and  other  actions  involving  personal  prop- 
erty, it  is  not  enough  to  sustain  the  plea  of  a  former 
action  pending  that  the  same  property  is  involved  in 
both  actions,  for  this  may  be  trae,  and  yet  the  causes 
of  action  and  iaanes  may  be  different.^ 


[$  90]  (2)  Beal  Property.  So  in'  the  case  of 
ejectment,  actions  to  quiet  title,  trespass,  partition,  and 
other  actions  concerning  real  property  it  is  not 
snflScirait  to  sustain  a  plea  in  abatement  of  another 
action  pending  tiiat  the  second  action  is  farouf^t  in 
respect  of  the  same  property.  It  must  be  for^the 
same  injuiy,  and  the  same  matters  must  be  in 
issue  that  are  in  issne  and  mi^t  be  tried  in  the 
first  action;  otherwise  the  causes  of  acti<m  are  not 
idoiticaL""  In  some  jurisdictions  the  pendency  of 
an  action  of  ejectment  or  trespass  to  try  title  j»  not 


br  th«  Jury,  If  Issue  had  been  taken 
upon  tbe  averment." 

78.  Watson  v.  Rlch&rdaon,  110  Iowa 
S98.  80  NW  41«,  SO  ASR  831  and  note. 

[a]  <|«nilrtin«it.  "Whtirn  the  in- 
tervener In  ^mishment.  having  pre- 
vailed, sues  the  gamiahee  for  the  fund, 
the  garnishee  cannot  plead  lii  abate- 
ment pendencr  of  an  appeal  from  the 
JudKment  In  the  garaishment  suit 
directing  him  to  pay  the  fund  to  the 
intervener.  I>ake  Park  State  Bank  v. 
Rood.  162  Iowa  47,  181  NW  BR. 

79.  Bmest  v.  Woodworth',  124  Mich. 
1.  82  NW  «61 :  Belden  v.  Lalng,  8 
Uich.  600;  Mitchell  Furniture  Co.  v. 
Payroll.  4  Mo.  A.  564;  MandevUle  v. 
Avery,  124  N.  T.  STU,  Z«  NB  flBl,  21 
AmSR  878 :  Cobb  v.  Cullen  Bros.,  etc., 
Steel  Co.,  «8  App.  Div.  179,  74  NTS 
66.    See  also  supra  9  80  text  and  note. 

ta]  AottOBs  of  T^Mls^In  re- 
plevin by  one  plalntUf  against  three 
defendants  a  plea  in  abatement  was 
Interposed  of  a  prior  action  In  replevin 
by  two  of  defendants  against  plalntirr 
and  another  by  virtue  of  which  the 
otber  defendant,  as  sheriff,  took  and 
detained  the  property.  It  was  held 
that  the  Issues  In  the  two  cases  were 
not  IdentlcaL  Belden  v.  Lalng,  8 
Mich.  SOO. 

[b]  Ssplevla  and  aetlon  for  ralue. 
— ^The  pendency  of  an  action  of 
replevin  does  not  bar  or  abate  an 
action  to  recover  the  value  of  the 
personal  property  Involved.  Mitchell 
Furniture  Co.  v.  Payton,  4  Mo.  A.  664  ; 
Cobb  V.  Cullen  Bros.,  etc..  Steel  Co., 
<8  App.  Dlv.  179,  74  NTS  56. 

Ccj  AddlUoual  proparty.— Where  it 
Is  not  known  at  the  time  the  first 
action  is  commenced  that  defendants 
have  possession  jot  other  property  of 
plaintiff  than  that  sought  to  be  recov- 
ered In  that  action,  a  second  action 
may  be  brought  for  such  additional 
property.  RIsley  v.  Squire,  63  Barb. 
ilC.  T.)  280. 

[d]  Msplerln  and  aotlon  to  anjoln 
Baleu — ^Nor  does  an  action  of  replevin 
bar  or  abate  an  action  to  enjoin  the 
sale  of  the  property  fn  question.  Bmest 
V.  Woodworth.  124  Mich.  1,  82  NW 
CSl. 

[el  ■nfoToamant  of  tlglits  aeoBzad 
by  dhatttf  mortgay^— Under  a  stat- 
Dte  providing  that  there  can  be  but 
one  action  for  the  enforcement  of  any 
right  secured  by  a  mortgage  upon  per- 
sonal property  it  is  proper  to  dismiss 
an  action  of  claim  and  delivery  begun 
afto-  the  Institution  and  dunng  the 
pendency  of  an  aetitm  to  foreclose  a 
chattel  mortgage  upon  the  same  prop< 
erty.  Cederholm  v.  Loofborrow,  2 
Ida.    (Hash.)   191,  <  P  841. 

[f]  AAtkm  hr  etaatM  mortfafM 
tm  eonrwAtt  auA  aoHoa  to  Mt  Mdd* 
wrrniTt  Tn  an  action  by  a  chattel 
mortgagee  against  the  shenff  and  at- 
taching creditors  of  the  mortgagor  for 
converBion  of  the  mortgaged  goods, 
where  defendants  alleged  that  the 
mortgage  was  fraudulent,  a  pending 
suit  in  eqalty  by  the  attaching  cred- 
itors against  the  mortgagor  and  mort- 
R&?«e  to  set  aside  the  mortgage  for 
fraud  Is  not  ground  for  abatement. 
Koch  v.  Peters,  97  Wis.  492,  73  NW  25. 

Ml  U.  a— North  Carolina  MIn.  Co. 
V.  Westfeldt,  151  Fed.  290  [rev  on 
other  grounds  1««  Fed.  706.  92  CCA 
1787- 

Ala. — Williams  v.  Gaston,  148  Ala. 
214,  41  S  6ft;  Hall  v.  Holccnnbe,  S< 
Ala.  7Se. 


Cal. — Tjeonard  v.  Flynn,  89  Cal.  586, 
26  P  1097,  23  AmSR  500  and  note; 
Ayres  v.  Bensley,  32  Cal.  620:  Vahce 
V.  Olinger.  27  CaL  358;  Bolton  v. 
Landers,  27  Cal.  104. 

Hawaii. — Oahu  Lumber,  etc.,  Co.  v. 
Ah  Yok,  11  HawaU  416  (holdbig  that 
the  pendency  of  a  prior  action  of 
ejectment  to  recover  land  did  not  abate 
a  subsequent  action  between  the  same 
parties  under  the  statute  for  summary 
possession  of  the  same  land,  the  causes 
of  action  not  being  the  same). 

ni.-J-Meler  v.  Hilton,  257  III.  174, 
100  NB  620 ;  Steele  v.  Grand  Trunk 
Junction  R.  Co..  125  111.  885,  17  NE 
488  ;  KesBlnger  v.  Whittaker,  82  111.' 
22:  Rowden  v.  Melslnger,  164  UL  A. 
126;  Merkt  v.  MerkI,  118  111.  A.  518 
[an  212  111.  121.  72  NB  9]. 

Iowa. — ^Mulllnnlx  v.  Brown,  161  Iowa 
4<8.  131  NW  871;  Jones  Brandt. 
69  Iowa  tZi,  10  NW  8B4.  18  NW  810. 

Kan. — Schwab  v.  Wilson,  78  Kan. 
<17,  84  P  128. 

tM. — ^Bogart  V.  BUB,  8  Xa.  Ann.  66. 

Mass. — Proctor  v.  MMan.  S13  Mass. 
406,  100  NB  673. 

Minn. — Piper  v.  Sawyer,  82  Hlnn. 
474,  S5  NW  206. 

Mo.— Rded  v.  Lowe,  16S  Mo.  B19, 
63  SW  687.  85  AmSR  678. 

Mont. — O'Hanlon  v.  Ruby  Gulch 
Mln.  Co..  135  P,913. 

N.  H. — Perham  v.  Lane.  76  N.  H. 
680,  88  A  805  (holding  that  a  bill  to 
foreclose  a  mortgage  for  default  in  pay- 
ment of  principal  and  Interest  would 
not  abate  because  a  prior  suit  to  fore- 
close for  an  earlier  default  was  not 
dismissed  after  t>eing  settled,  but  was 
still  pending). 

N.  C— Campben  T.  Potts,  118  N.  C 
680,  26  SB  60. 

Pa. — Becker  t.  I<ebalon,  etc.,  St.  R. 
Co.,  26  Pa.  Supw.  867,  871  [quot 
Cyc]. 

See  also  supra  |  80  text  and  note. 

fa]  Injnwmon  agalnat  waato  and 
aetlon  for  tmetnvrj. — An  action  for 
the  recovery  of  land  will  not  bar  plain- 
tiff from  suing  out  an  injunction 
against  defendant's  committing  waste, 
nor  deprive  him  of  his  right  to  se- 
quester timber  cut  from  the  land. 
Bogart  V.  Rils,  8  La,  Ann.  66. 

[bl  Jdndav  of  otber  wuUm  as 
plaintiffs. — In  an  action  for  the  re- 
covery of  land,  a  plea  in  abatement 
setting  up  the  pendency  of  a  former 
suit  brought  by  plaintiffs  and  others 
to  recover  the  same  land  is  bad  on 
demurrer.  •  Hall  t,  Holoombe^  26  Ala. 
720. 

[c]  Vaititfon  and  oomv  aeUooa  or 
pmoeadlan^d)  Suit  for  partition 
and  application  by  administrator  to 
sell. — ^The  pendency  of  a  suit  fcn-.the 
partition  of  the  real  estate  of  a  de- 
cedent does  not  abate  an  application 
by  the  administrator  to  sell  the  real 
estate  to  pay  debts.  Rowden  v.  Mels- 
lnger, 164  111.  A.  126 ;  MulUnnlz  v. 
Brown,  151  Iowa  468,  131  NW  671. 

( 2 )  Partition  and  ejectment — 
And  the  pendency  of  a  partition  suit 
In  chancery,  which  has  not  been  re- 
vived by  the  heirs  of  a  defendant  after 
his  death,  does  not  deprive  them  of 
their  right  to  bring  ejectment  to  re- 
cover the  premisea  De  Mill  v.  Port 
Huron  Dry  Dock  Co.,  ^80  Mich.  38. 

(3>  Suits  for  partition  and  to  set 
aside  sheriff's  need. — Nor  Is  the 
pendency  of  a  suit  for  partition  of  real 
•state  any  ground  for  abating  a  sub- 
sMiuent  suit  by  one  ot  tba  owners 


thereof  to  set  aside  a  sheriff's  deed  of 
his  Interest  as  a  cloud  on  his  title. 
Reed  v.  Lowe.  168  Mo.  619.  68  8W 
687,  86  AmSR  678. 

Sidta  for  partition  see  nvra  I  80 
text  and  note  33. 

Suits  to  foreclose  mortgage  ai^d  tor 
partition  see  supra  {  80  note  34. 

Suit  for  partition  and  to  enforce 
testamentary  charge  on  the  land  see 
supra  9  80  text  and  note  86. 

[d]  BJeotment  to  Moorev  borne- 
stead  Interost.— EJectmeiUJn  behalf  of 
a  minor  child  of  a  decedent  to  recover 
his  homestead  interest  in  his  father's 
estate  does  not  abate  by  reason  of  a 
suit  by  his  mother  to  recover  her 
homestead  rlgbts  therein,  brought  on 
behalf  of  herself  and  her  Infant  chil- 
dren, but  to  which  suit  plaintiff  was 
not  a  party.  Upton  v.  Gerber,  136 
Mich.  72,  98  NW  864. 

[e]  ^JeotDMBt  and  raits  in  Mnltr 
to  qvlat  tltto  or  for  otlMV  xtfiaf  «— 
(1)  In  an  action  to  quirt  tdalntiff's 
title  to  land,  alleged  to  be  ctlouded  far 
defendants'  giving  out  that  the  Utle  u 
In  themselves  and  not  in  plaintiff,  an 
action  of  ejectment  pending  in  which 
defendants  do  not  ask  for  afltrmative 
relief  Is  not  available  as  a  defense. 
Ayres  V,  Bensley,  32  Cal.  620.  See 
also  Bolton  v.  Landers,  27  Cal. 
104.  (2)  In  an  action  In  the  district 
court  to  quiet  title  to  an  imdivided 
Interest  in  a  mining  claim,  the  answer 
of  defendant  L  alleged  ownership  of  an 
undivided  Interest,  conflicting  with 
plaintiffs',  to  which  plaintiffs  pleaded 
an  action  of  ejectment  for  the  same  in- 
terest pending  In  the  county  court  In 
the  ejectment  ease  W,  L's  grantor  aad 
codefendant  In  the  district  court,  was 
the  sole  plaintiff.  Some  of  the 
plaintiffs  In  the  district  court  and  the 
grantors  of  the  others  were  defendants 
In  the  county  court  Another  defend- 
ant in  the  county  court  ejectment  was 
not  a  party  In  the  district  court  The 
ejectment  -suit  was  begun  before 
patent  for  the  claim,  which,  when 
Issued,  excluded  both  defendants  In  the 
district  court  so  that  the  relief  to 
W  In  the  ejectment  case  would  t>e 
different  from  that  which  L  might  re- 
ceive in  the  equity  suit  It  was  held 
that  the  pendency  of  the  ejectment 
case  could  not  prevent  L  from  setting 
up  her  title  In  the  suit  to  quiet  title. 
Colbum  V.  DorUc,  49  Colo.  90,  111  P 
837.  <3)  But  In  Shaughnassy  v.  St 
Andrew's  Church,  48  Nebr.  788,  89  NW 
2S3,  It  Is  held  that  an  acUon  fat  eject- 
ment cannot  be  maintained  dnrtng  the 
pendency  et  a  prior  actlm  In  equity 
between  the  same  partiea  In  which 
plaintiff  aliens  that  defendant  wrong- 
fully wltiiholds  pftssesslon  of  the  same 
pn^terty  from  plaintiff,  and  asks  to 
enjoin  defendant  from  excluding  plain- 
tiff therefrom.  (4)  And  In  Cahlll  v. 
Cahlll,  76  Conn.  542,  67  A  284,  it  Is 
held  that  Gen.  St  (1902)  |  405S,  pro- 
viding that  an  action  may  be  brought 
by  any  person  claiming  title  to  or  any 
Interest  in  real  property  agalnat  any 
person  who  claims  to  own  or  to  have 
any  Interest  in  It  adverse  to  plaintiff, 
for  the  purpose  of  determining  such 
adverse  estate,  does  not  authorise  an 
action  while  another  suit  In  ejectment 
to  obtain  possession  of  the  same  prop- 
erty Is  pending  In  the  same  court  be- 
tween the  same  partlea  (5)  In  Pitts- 
burg, etc..  R.  Co.  V.  Mt  Pleasant  etc., 
R.  Co.,  7«  Pa.  481,  a  raUroad  having 
been  leased  to  a  raUtgad  oompuy,  tbe 
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pleadable  in'  abatement  of  a  like  subsequent  suit 
between  the  same  parties,  because  a  former  judg- 
ment or  recoveiT  cannot  be  pleaded  in  bar  of  a  sub- 
sequent aotion.^'^  And  clearly  a  plaintiff  may  have 
two  suits  against  the  same  defendant  pending  at  the 
same  time  for  the  recovery  of  the  same  land,  where 
the  second  suit  is  brought  on  a  title  acquired  after 
the  commencement  of  the  first,"  or  upon  a  different 
title.**  The  pendency  of  an  action  of  ejectment 
will  not  abate  a  subsequent  action  of  unlawful  de- 
tainer brought  by  the  same  plaintiff  for  the_  pos- 
session of  the  same  premises,  or  vice  versa."  But 
the  pendency  of  a  prior  action  is  -a  defense  in  an 
action  of  forcible  entry  and  detainer  to  the  same 
extent  as  in  any  other  action  where  the  causes  of 
action  and  issues  are  the  same,  although  not  other- 
wise." 

91]  (3)  Infringements  of  Patent.  The  pen- 
dency  of  a  suit  for  infiiugement  of  certain  claims 

lessors,  allsging'  a  breach  of  covenants 
by  the  lessees,  declared  the  lease  for- 
feited and  took  possession  of  the  road. 
A  bill  was  nied  in  the  supreme  court 
by  the  lessees  to  restrain  the  lessors 
from  interfering  with  them  In  the  use 
of  the  road,  and   a  preliminary  m- 

{ unction  was  awarded  forblddlnB  the 
essees  to  use  the  road,  etc,  until  the 
further  order  of  the  court.  The  lessees 
then  filed  a  cross  bill,  setting  out  the 
breaches  of  the  lease,  etc.,  and  pray- 
ing for  a  decree  to  reinstate  them  In 
possession  of  the  road,  and  answers 
w6re  filed  to  both  bills  and  a  master 
appointed  to  take  testimony.  While  the 
matter  was  before  him,  the  lessors 
brought  an  ejectment  Cor  their  road 
on  the  ground  of  the  forfeiture.  It 
was  held  that  pending  the  equity  suit 
the  lessors  could  not  Institute  another 
proceeding  Involving  the  same  ques- 
tion. (6)  And  in  Donateltl  v.  Cas- 
clola,  215  Pa.  21.  84  A  319.  It  Is  held 
that  where  a  verdict  has  been  rendered 
for  plaintiff  in  an  ejectment  defendant 
cannot,  pending  a  rule  for  a  new  trial 
In  the  ejectment,  maintain  a  bill  in 
AQUltv  against  plaintiff  Involving  the 
same  question  as  is  Involved  In  Che 
•Jectment. 

[f]  l^Mtauat  and  treraM*.— In 
Tager  v.  Ring,  1  Alaska  SOS.  308.  in 
which  case  an  action  ot  trespass  had 
been  brought  subsequent  to  an  action 
of  fiijeotmentt  involving  the  aame  prop- 
erty, the  court  declared :  "There  must 
be  a  stay  of  proceedings  In  this  suit 
until  the  ejectment  suit  Is  decided:  or, 
upon  motion  of  cotuisel  for  nlaintltt  In 
this  action,  the  two  may  be  consoli- 
dated, and  tried  as  an  ejectment  suit." 

[gl  Zajnnotloa  anuurt  sale  and 
•alt  to  gnlet  tltl«^-^he  pendency  oC 
an  action  to  enjoin  the  sherUI  and  the 
execution  plaintiff  from  selling  prop- 
erty is  no  bar  to  an  action  by  the 
same  plaintiff  to  quiet  the  title  to  the 
property  as  against  a  third  person  who 
purchased  at  the  sheriff's  sale.  Jones 
v.  Brandt,  69  Iowa  332,  10  NW  864, 
IS  NW  310. 

[h  ]  Bmrnnary  prooess  before 
JasUoa^— In  the  trial  of  an  action  to 
recover  land,  the  pendency  of  a  sum- 
mary process  of  ejectment  before  a 

iustlce  of  the  peace,  under  the  Land- 
ord  and  Tenant  Act,  between  the 
same  parties,  cannot  be  pleaded  in 
abatement  since  the  question  ot  title 
is  not  within  the  Jurisdiction  of  the 
Justice.  Campbell  v.  Potts,  119  N.  C. 
630,  26  SB  50. 

li]  Siunmarr  proceedings  by  land- 
lord^The  i>endency  of  an  action  by  a 
landlord  against  his  tenant  under  the 
statute  auUiorizlng  summary  proceed- 
ings for  the  possession  of  land  will  not 
abate  a  similar  action  brought  several 
months  later  for  the  recovery  of  the 
same  premises ;  the  Issues  whether  the 
landlord  was  entitled  to  the  possession 
on  the  two  dates  being  different.  Proc- 
tor V.  Uor«A  213  Maos.  40G,  100  NB 
1172.  . 


of  a  patent  speeiflealiy  named  by  number  in  the 
bill  is  not  a  bar  to  a  second  suit  in  the  same  court 
by  the  same  coifiplainant  against  the  same  defendant, 
for  the  infringement  of  different  claims  of  the  same 
patent,  *also  specified  in  the  bill,  where  the  two  sets 
of  claims  cover  distinct  and  different  devices,  al- 
though ii^  the  same  machine.  In  such  case  the 
causes  of  action  in  the  two  suits  are  not  the  same." 

[$  92}  2.  Identity  of  Belief  Soncht.  In  order 
that  the  pendency  of  a  prior  action  may  be  ground 
for  abatement  of  a  subsequent  action  between  the 
same  parties,  it  is  neeessai-y  as  a  general  rule  that 
the  relief  sought  in  the  second  action,  as  well  as 
the  facts  constituting  the  cause  of  action,  shall  be 
the  same;  and  therefore  a  plea  in  abatement  of  an- 
other action  pending  will  generally  fail  where  there 
is  a  substantial  difference  in  the  relief  sought." 

Applications  of  role.  Thus  an  action  to  quiet 
title  and  an  action  to  recover  possession  of  the  same 


rj]  Veadraey  of  prooeediagv  for 
patent.— While  one  claiming  as  co- 
tenant  of  a  mining  claim  might  have 
his  claim  adjudicated  in  the  proceed- 
ings for  a  patent,  he  is  not  obliged 
to  do  so,  and  the  pendency  of  the  pat- 
ent proceedings  would  not  prevent  his 
bringing  suit  to  establish  his  Interest. 
O'Hanlon  v.  Ruby  Qulcli  Mln.  Co., 
(Mont.)   135  P  913. 

[k]  Aottons  for  Injnrr  from  nnl- 
sanoa.. — Injury  from  pollution  of  waters 
Hewing  through  plalntiff^s  farm  from 
construction,  without  condemnation,  of 
a  city  sewer  Into  the  stream,  and  op- 
eration thereof,  being  permanent,  an 
action  therefor  and  a  subsequent 
action  for  continuance  of  the  Injury 
present  the  same  cause  of  action, 
within  Rev.  St.  (1909)  !|  1800,  1804, 
authorizing  pendency  of  another  suit 
for  the  same  cause  of  action  to  be 
pleaded  In  bar  of  a  second  suit.  Smith 
v.  Sedalla,  244  Mo.  107,  149  SW  697. 

81.  Hall  V.  Wallace.  25  Ala.  438  ; 
Callahan  v.  Davis,  125  Mo.  27,  28  SW 
162.  See  Ejectment  [16  Cyc  59]. 
Contra  Comick  v.  Arthur,  31  Tex. 
Clv.  A.  679,  73  SW  410  (trespass  to 
try  title;  causes  of  action  identical). 

83.  Leonard  v.  Flynn.  89  Cal.  636, 
26  P  1097,  23  AmSR  600  and  note; 
Martin  v.  SpUvalo,  89  Cal.  611,  II  P 
484  ;  Murray  v.  Green,  64  Cal.  368,  28 
P  118 ;  X.arco  v.  Clements,  38  Cal.  132 ; 
Mann  v.  Rogers.  85  Cal.  818 ;  Vance 
V.  Ollnger,  27  Cal.  868;  Bolton  v. 
Landers.  37  Cal.  104. 
-  88.  Uartla  v.  Splivala  69  Cal.  811. 
11  P  484 ;  Steele  v.  Orand  Trunk  Junc- 
tion R.  Co.,  126  111.  886,  17  NB  488. 

[a]  Seed  and  leaae.— In  eject- 
ment In  which  plalntur  bases  hla  right 
to  recover  on  a  deed  from  defendants 
to  him,  the  pendency  ot  an  action 
brought  by  plaintiff  against  defendants 
for  an  unlawful  detention  by  them  of 
the  same  premises  after  the  expira- 
tion of  an  alleged  lease  cannot  be 
pleaded  In  abatement.  •  Martin  v. 
SpUvalq.  69  Cal.  611,  11  P  484. 

84.  Winiajns  v.  Qaston,  14S  Ala. 
214.  42  S  552;  Merki  v.  Merkl,  113  111. 
A,  518  [aft  212  III.  121,  73  NE  9]; 
Buettinger  v.  Hurley,  34  Kan.  686,  9 
P  197;  Drey  v.  I>oyle,  28  Mo.  A  249. 

85.  Bond  v.  White,  24  Kan.  46. 

[a]  Snlte  for  different  detentlone. 
■-^An  action  of  forcible  detainer  in 
which  the  complaint  shows  a  notice  to 
terminate  the  lease  for  nonpayment  of 
rent  when  due,  and  a  subsequent 
action,  brought  after  the  lease  has  ex- 
pired (or  a  holding  over,  are  not  the 
same  and  the  pendency  of  the  first 
will  not  operate  to  abate  the  latter. 
Steele  v.  Grand  Trunic' Junction  R.  Co., 
126  111.  885,  17  N'E  488. 

[b]  Bolt  to  enjoin  sale.— And  an 
action  for  foicible  detainer  cannot  be 
abated  by  the  pendency  of  a  suit  to 
enjoin  the  sale  of  the  premises  under 
the  execution  of  a  redeeming  Judg- 
ment creditor,  the  two  causes  ot  action 


not  being  Identical,  Meier  v.  Hilton, 
25?  III.  174,  100  NE  620. 

[c]  Writ  of  ponession  and  foro- 
Ible  detainer, — ^Tne  remedies  given  a 
purchaser  of  land  under  ,a  decree  of 
foreclosure  by  writ  of  possession  and 
by  forcible  detainer  are  concurrent,  and 
both  may  be  pursued  until  a  satis- 
faction is  had.  Accordingly  the  pen- 
dency of  proceedings  by  forcible  de- 
tainer for  possession  on  appeal  cannot 
be  set  up  In  abatement  of  a  motion 
for  a  writ  of  posseaaion  in  the  original 
cause.  Kesstnger  v.  Whlttaker,  82  III. 
23. 

[d]  roToiUe  entry  and  detainer 
and  aotiOB  quia  timet  Tn  an  action 
under  St  ( 1903 )  S  11.  providing 
that  a  person  having  the  legal  title 
and  possession  of  land  may  sue  in 
equity,  it  is  not  ground  of  abatement 
that  there  Is  pending  an  action  of 
forcible  entry  and  detainer  by  defend- 
ant against  plaintiff,  in  the  absence 
of  a  showing  that  the  relation  of  land- 
Iwd  and  tenant  existed.  Engle  v. 
Tennis  Coal  Co..  126  Ky,  239,  244,  101 
SW  309,  30  KyL  1269  (where  it  was 
said :  "The  pendency  of  an  action  of 
forcible  detainer,  which  involves  only 
the  naked  right  of  possession,  does  not 
conclude  a  claim  ot  ownership,  and 
therefore  the  plea  as  made  was  uisufil- 
cient  to  bar  or  abate  appellant's  action 
of  quia  timet"). 

se.  Bates  Mach.  Co.  v.  Force,  139 
Ped.  746. 

87.  U.  a— Iflsalsalppl  Valley  Fuel 
Co.  v.  Watson  Coal  Co.,  202  Fed.  133, 
130  CCA  276  ;  New  York  Cotton  Bxch. 
V.  Hunt.  144  Fed.  611  faff  20E  U.  & 
323.  27  set  629,  61  L.  ed.  82]  ;  Empire 
State  Idaho  Mln.,  etc.,  Co.  v.  Bunker 
Hill,  etc.,  Mln.,  etc,  Ca,  121  Fed. 
973,  68  CCA  311;  Degrauw  v.  Attrill. 

75  Fed.  764  ;  Langstraat  v.  Nelson.  40 
Fed.  783  :  Carpenter  v.  Talbot,  83  Fed. 
637  ;  Estes  v.  Worthlngton,  SO  Fed. 
466  ;  Scottish-American  Mortg.  Co.  v. 
Follansbee,  14  Fed.  125.  9  Blss.  482  ; 
Jenkins  v.  Bldredge,  13  F.  Cas.  Nol 
7,268,  3  Story  181. 

Ala.— Howell  v.  Howell,  171  Ala. 
S02,  64  S  601 ;  Drennan  v.  Dunn,  166 
Ala.  213.  62  S  813;  139  AmSR  28: 
Rapier  v.  Oulf  City  Paper  Co.,  J4 
Ala.  880;  HIgdon  v.  Fields,  6  Ala.  A. 
281,  60  S  694. 

Aria. — Dowdy  v.  Calvl,  126  P.  873. 

Cat — Howard  v;  Hewitt,  189  CoL 
814,  73  P  414:  Ashton  v.  Heggerty. 
130  CaL  616,  62  P  934;  Simpson  v. 
Simpson,  41  P  804  (action  to  annul 
marriage  and  action  for  divorce)  ; 
Hellbron  v.  Fowler  Switch  Canal  Co., 

76  Cal.  428,  17  P  636.  7  AmBR  183; 
Ayres  v.  Bensley,  82  Cal.  630:  Cala- 
veras County  v.  Brockway,  80  Cal. 
325  ;  Bolton  v.  Landers,  37  Cal.  104; 
Madary  v.  Ftesno,  20  Cal.  A.  91,  128 
P  340. 

Colo. — Colbum  v.  Dortic,  49  Colo, 
90.  Ill  P  837. 

D.  C. — Walker  v.  Washington  Title 
Ins.  Co.,  19  App.  B7B. 
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land  are  lor  different  relief,  although  the  same  facts 
are  alleged.*"  And  the  pendency  of  a  suit  to  enjoin 
the  removal  of  ore  from  a  mining  claim  by  defend- 
ant, as  ancillary  to  an  action  of  ejectment  to  re- 
cover possession  of  the  part  of  the  claim  from  which 
it  was  alleged  that  defendant  was  taking  ore,  is  not 
ground  for  abatement  of  a  suit  _  subsequently  com- 
menced by  the  same  complainant  to  quiet  its  title 
to  its  entire  claim,  including  extralateral  rights  not 
in  controTcrsy  in  the  prior  action.*^  A  suit  for  the 
sale  of  property  under  an  annuity  mortgage  to  com- 
plainant for  the  payment  of  the  mortgage  debt  will 

HI.— Salomon  v.  P.,  191  IlL  390.  61 
XB  83 ;  SUnson  v.  Andrews,  16«  lit  A. 
92 :  Row^  V.  MeMn8»r.  164  IIU  A. 

125  :  Heuschltel  v.  Heiuchkel,  SI  III.  A. 
132. 

lowa^ — Wurtz  V.  Bart  18  Iowa  S16. 
And  see  Cree  v.  BradwjF  Bonk,  141 
Iowa.  232.  119  NW  614. 

Kan. — Schwab  v.  Wilson.  72  Kan. 
617.  84  P  12S. 

Ky, — Savary  v.  Taorlor,  10  R  Hon. 
3S4 :  Row  V.  Johnson,  78  8W  9M.  2S 
Kylj  1799;  Johnson  v.  Robertsoa,  45 
SW  52S,  20  KyL  1S5 ;  Mattlngly  v. 
Older.  44  SW  215,  19  KyL  1646  :  Ooff 
T.  Wllburn,  24  SW  871,  16  KyL  614. 

lA- — Pacific  Elxpresa  Co.  v.  Haven. 
41  La.  Ann.  811,  6  S  650. 

Md. — QUpln  V.  Carroll,  92  Md.  44, 
47  A.  1021. 

Mass- — Morrison  Co.  v.  WlUlama,  200 
Mass.  406.  86  NE  888;  Hebum  v. 
Warner,  112  Mass.  271,  17  AmK  86; 
Colt  T.  Partridge,  7  Mete.  570. 

Mich. — Rels  v.  Applebaum,  170 
Mich.  506,  136  NW  893 ;  Carr  v,  Lyie, 

126  Mich.  655,  86  NW  H5  ;  Eaton  v, 
Eaton,  68  Mich.  158,  86  NW  60 ;  Fer- 
rtn  v.  Lepper,  49  Mich.  347,  13  NW 
768. 

Minn. — ^MatbewB  v.  Hennepin  County 
Sav.  Bank,  44  Minn.  442.  48  NW  918; 
Coles  T.  ToAa,  31  Minn.  »S,  17  NW 

Mo.— Reed  v.  Lowe^  168  Mo.  519, 
63  SW  687,  86  AmSR  678  ;  Thompson 
V.  Uolden.  117  Mo.  118,  23  SW  906; 
State  V.  DquBlierty.  46  Mo.  294 ; 
Courtney  v.  Fidelity  Mut.  Aid  Assoc., 
120  Mo.  A.  110,  94  SW  788.  101  8W 
1098. 

Xebr. — Richardson  v.  Opelt,  60 
Nebr.  180,  82  NW  377  ;  Monroe  ■  v. 
ReW.  46  Nebr.  316,  64  NW  983. 

N.   H. — Perham  v.  Lane,  76  N.  H. 
SSO.  S3  A  805. 

N".  J. — Van  Houten  v.  Stevenson,  (8 
N.  J.  K<U  490,  64  A  1068  [aft  69  N. 
J.  EkL  836,  66  A  1134] ;  Larter  v. 
Caafleld,  69  N.  J.  Eq.  461,  46  A  616  ; 
In  re  Bayley,    (Prero^.)   63  A  1117. 

N-  Y.— National  F.  Ina.  Co.  v. 
Uufffaes,  189  N.  Y.  84,  81  NE  662,  12 
LRANS  907  and  note  [all  106  App. 
DlT.  638,  88  NYa  1140j ;  Pullman  v. 
AUey,  58  N.  Y.  687 ;  Haire  v.  Baker,  6 
N.  Y.  867;  Myers  v.  Stein,  164  App. 
Dlv.  831.  139  NTS  762;  Pearce  v. 
Kenney,  162  App.  Dlv,  688.  187  NYB 
475  :  Hail  V.  Hall,  ISO  App.  Dlv.  688, 
135  NTS  741;  Cobb  v.  Cullen  Bros.. 
etc.  Steel  Co.,  68  App.  Dlv.  179,  74 
NY3  68 ;  People  v.  Morgan,  65  Barb. 
473.  1  Thomps  A  C.  101  [rev  on  other 
groonds  65  N.  Y.  687]  ;  Smith  v.  St 
FranctB  Xavler  College,  61  N.  Y. 
Saper.  863,  30  NTS  583;  Tyler  v. 
Standard  Wine  Co..  62  MIk.  874,  102 
NYS  66;  NuBsberger  v.  WaBMiman, 
40  ausc.  120.  81  NYS  296;  Smith  v. 
New  York  CoojMrage  Co.,  36  Misc. 
203,  71  NYS  479;  Sowden  v. -Murray. 
114  NYS  164;  Danvers  v,  Dorrlty,  14 
AbbPr  206. 

Pa. — Hogg  V.  Charlton,  26  Pa.  200  ; 
BrwAe  v.-PhUllps,  6  Phlla.  392. 

Philippine. — Bianuel   v.   Wlgett.  14 
FbUfpplne  9. 

Porto  Rlco.-^MolfiUleda  v.  Latour, 
i  Porto  BIco  Sfed.  884. 

8.  C — ^Walters  v.  LaUrena  Cotton 
MHIb,  B8  S.  C.  166.  31  8E  1  (action 
tat  recovery  at  personal  proptrfy  alone 


not  be  defeated  because  there  is  pending  a  suit  1^ 
heirs  of  the  mortgagor  against  complainant  for  the 
partition  of  the  mortgaged  real  estate,  and  for  a 
sale  if  it  cannot  be  divided,  since  the  same  rights 
are  not  asserted,  nor  the  same  relief  sought"  And 
pendency  of  an  action  at  law  to  foreclose  a  mort- 
gage given  by  a  married  woman  on  her  separate 
property  is  not  ground  for  abatement  of  a  suit  in 
equity  to  charge  the  debt  thereby  created  upon  the 
property  mortgaged.®^  Other  illustrations  are  given 
in  tiie  note.^'  As  we  have  seen  in  another  place^  a 
suit  to  enforce  a  lien  and  an  action  on  .the  claim 


and  action  Including'  a  d«nand  toe 
punitive  damages)  ;  Ex  p.  Worley,  49  8. 
C.  41,  26  SE  949. 

Tenn, — ^Madison  v.  Dncktown  Sul- 
phur, etc.,  Co.,  113  Tenn.  331,  83  SW 
668  (additlona]  claim  (or  damages)  ; 
HaU  V.  Calvert.  (Ch.  App.)  46  SW 
1120  (holding  that  where  a  bUI  was 
brought  to  attack  certain  decrees  and 
conveyances  (or  fraud,  for  error  upon 
the  face  thereof,  (or  newly  discovered 
evidence,  and  for  relief  not  asked  In 
a '  pending  ault  by  one  not  a  party 
thereto,  a  demurrer  on  the  ground 
that  the  matters  alleged  were  Involved 
In  a  suit  pending  between  the  same 
parties  was  i»m>erly  overruled).  See 
Spencer  v.  Goodlett,  104  Tenn.  648,  68 
SW  322. 

Tex. — Kansas  City,  etc.,  R.  Co.  v. 
State,  (av.  A)  166  SW  661,  667  [quot 
Cyc]. 

Vt. — Richardson  v.  Fletcher,  76  Vt. 
206,  66  A  981. 

W.  Va, — "To  sustain  the  plea  of  a 
former  ault  i>endlng  it  must  appear 
that  the  subject  matter  and  the  relief 
sought  In  the  second  suit  are  the  same 
as  In  the  flrat  suit."  Comstock  v.  J. 
R.  Droney  Lumber  Co.,  69  W.  Va.  100, 
107,  71  SE  166  [auot  Statford  v.  Mingo 
County,  66  W.  Va.  870,  874,  49  SE 
364  ;  Foley  v.  Ruley,  43  W.  Va,  518,  27 
SE  268]. 

Wla — Koch  V.  Peters,  97  Wis,  492, 
73  KW  25 ;  Gibson  v.  Southweetern 
Land  Co..  89  Wis.  49,  81  NW  282. 

Eng. — Parke  v.  Ulster  Bank,  [1894] 
2  It.  652;  Biggs  v.  Cox.  4  B.  &  C. 
320,  10  ECL  859,  107  Reprint  1301. 
See  Wetzatein  v,  Boston,  etc.,  Cop- 

rr,  etc.,  Min.  Co.,  28  Mont  451,  72 
865  ;  Emry  v.  Chappell,  148  N.  C. 
327,  62  SE  411 ;  S.  v.  Morse.  36  Utah 
862,  103  P  969. 

88.  Bolton  V.  Landers,  87  Cal.  104. 
See  also  supra  I  90. 

89.  Empire  State-Idaho  Mln.,  etc., 
Co.  v.  Bunker  Hill,  etc.,  Mfn.,  etc.,  Ca, 
121  Fed.  973,  68  CCA  311. 

90.  aupln  v.  Carroll,  92  Md.  44,  47 
A  162L 

91.  Hebum  v.  Warner,  112  Mass. 
271,  17  AmR  86. 

93.  [a]  Suits  affeott&ff  monlolpal 
bonds. — The  pendency  of  a  suit  in 
equity  brought  to  cajicel  bonds  Issued 
by  a  town  la  no  bar  to  the  remedy  of 
a  taxpayer  to  review  by  certiorari  the 
proceedings  on  which  the  bonds  were 
Issued.  People  v.  Morgan/  66  Barb. 
IX.  Y.)  478.  1  Thomps  A  C.  101  [rev 
on  other  grounds  66  N.  Y.  687]. 

[bl  Aotlons  tox  separatlos  and 
tot  dlToro* . — -Th  o  pendency  of  an 
action  for  a  separation  on  the  ground 
of  abandonment  and  nonaupport  1b  no 
defense  to  an  action  for  an  abaolute 
divorce,  the  two  actlona  being  based  on 
different  grounds  for  different  relief. 
Hall  V.  Hall,  160  App.  Dlv.  688,  185 
NYS  741. 

[c]  Creditor*'  wlt^The  pendency 
of  an  action  by  creditors  to  recover 
judgment  on  their  claims  Is  not  a  bar 
to  an  action  by  them  to  settle  the 
estate  of  defendant,  who  has  made  an 
assignment  for  the  benefit  of  credltora. 
Mattlngly  v.  Elder,  44  SW  215,  19 
KyL  1645.  ^  . 

[d]  SoltB  atfalnat  Insolvent^^ 
pending  suit  In  equity  under  a  bill  filed 
on  behalf  of  the  creditors  of  a  dis- 


solved partnership,  seeking  to  have 
a  conveyance  of  Us  property  to  one 
of  Its  credltora,  who  is  made  a  de- 
fendant, declared  a  general  asaignment 
for  the  eoual  benefit  of  all  Its  creditors. 
Is  not  a  bar  to  a  bill  by  the  preferred 
creditor  asserting  his  rights  under  the 
conveyance  and  asking  relief  against 
the  claimants  of  adverse  Hens  and  en- 
cumbrances. Rapier  v.  Onlf  City 
Paper  Co.,  64  Ala.  330. 

[e]  Proeeedlngw  for  dlMorevy  aad 
to  wind  VP  partnevalilp^^^bate 
proceedings  for  discovery  do  not  bar 
an  otherwise  proper  suit  in  equity  for 
winding  up  the  concerns  of  a  part- 
nership. Perrln  v.  X^per.  49  illcb. 
847.  IS  NW  768. 

[f]  voreeloBore  ntts<— In  Degranw 
v.  Attrill,  75  Fed.  764,  a  *u\t  to  fore- 
close a  mortgage  waS'  brous^t  against 
the  mortgagor,  A,  who  was  the  owner 
of  the  equity  of  redemption,  and  others. 
Thereafter  A's  right  was  sold  on  ex- 
ecution against  him,  and  became  the 
property  of  Q,  and  after  A'a  death 
the  suit  was  not  revived  against  bis 

Sersonal  representative,  nor  were  hla 
eira  or  O  made  parties.  It  was  held 
that  such  suit  was  not  one  for  the 
same  relief  as  a  subsequent  suit  for 
foreclosure  against  G,  and  heaoe  Its 
pendency  did  not  affect  the  right  to 
bring  the  latt^  suit. 

[g]  Salt  for  aslgnment  of  dower^ 
(1)  A  bill  by  the  heirs  of  a  deceased 
testator  against  the  widow  in  her  own 
right  and  as  executrix,  praying  that 
her  dower  be  assigned,  that  partition 
be  made  of  the  real  estate  and  an 
accounting  be  taken  of  the  rents, 
profits,  and  inctHne  of  the  real  estate, 
that  the  will  be  conatrued,  and  that 
the  bequests  and  legacies  be  set  apwt 
in  accordance  with  Its  temi&  cannot 
bo  pleaded  In  abatement  ox  a  bill 
BUbsequently  filed  by  the  widow  pray- 
ing that  her  dower  In  the  real  estate 
left  by  the  te.stator  be  assigned  and 
set  off  to  her  according  to  the  statute 
and  that  she  be  awarded  damages  suf- 
fered by  its  having  been  so  far  with- 
held. (2)  The  right  to  assignment  of 
dower  is  conferred  by  the  statute,  and 
cannot  he  Indefinitely  delayed  to  await 
the  process  of  another  suit  under  con- 
trol of  adverse  interests,  Involving 
matters  of  an  entirely  different  nature, 
and  In  which  the  assignment  of  dower 
Is  only  incidentally  prayed.  Heusch- 
kel  V.  Heuschkel,  86  111.  A.  132. 

[h]  VetttUm  for  payiaeat  at  dia- 
tcltmtlv*  ahaxw  of  Mtata^-^  petitton 
In  the  orphans'  court  for  a  decreft 
requiring  an  administrator  to  -pay 
petitioner  a  dlatributlve  share  under 
a  decree  of  distribution  Is  not  barred 
by  the  pendency  in  the  court  of  chan- 
cery of  a  bill  seeking  to  impose  upon 
certain  lands  of  the  administrator, 
which  were  claimed  to  have  been 
fraudulently  transferred,  the  Hen  of  an 
execution  which  petitioner  had  caused 
to  be  Issued  out  of  the  orphans'  court 
upon  the  decree  of  distribution.  In 
re  Bayley.  (N.  J.  Prerog.)  63  A  1117. 

tl]  Actions  nffslnst  mutnal  benefit 
■oeiety.— -The  pendency  of  a  eult 
against  a  mutual  benefit  aasoclatton 
for  funeral  expenses  Is  no  defense  to 
a  subsequent  action  against  such  as- 
sociation for  sick  benefits.  In  which 
the  association  denies  ItablUty  on  the 
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npon  which  the  lien  is  founded  may  he  prosecuted 
at  the  same  time.*'  And  generally  an  action  in  rem 
wiQ  not  ahate  a  subsequent  action  in  personam,  or 
vice  versa.'*  Nor  will  the  pendency  of  a  criminal 
prosecution  ahate  an  action  growing  out  of  the  same 
faets.*' 

Additionil  rmU  asked  in  prior  action.  .  Under 
the  rule  that  the  pudency  of  one  action  may  he 
pleaded  to  abate  a  subsequent  one  it  is  immaterial 
that  in  the  prior  action  facts  are  alleged  and  relief 
asked  additional  to  that  appearing  in  the  complaint 
or  petition  in  the  subsequent  action.** 


[$  93}  3.  AUUty  to  Obtain  BeUef  in  Fzior  Ac- 
tion"-^ In  Qttierai.  As  has  also  been  stated,  one 
of  the  generally  realized  tests  of  the  identity  of 
causes  of  action  is  this :  Is  full  and  adequate  relief 
obtainable  in  the  prior  snitf  If  it  is,  then  the  second 
suit  is  unnecessary  and  vexations  and  should  abate; 
but  it  is  otherwise  ^f  the  whole  relief  sought. in  the 
second  suit  is  not  ohtamahle  in  the  first.*"  If  the 
relief  which  may  he  given  or  the  remedies  available 
in  the  second  suit  are  more  extensive  than  ean  he 
attained  in  the  first,  a  plea  to  the  second  suit  of  the 
pendency  of  the  first  is  not  good.**  The  rule  in 


irround  that  It  Is  only  liable  for 
funeral  expenses.  Courtney  v.  fidelity 
Mut  Aid.  Assoc.,  120  Mo.  A.  110.  d4 
SW  768,  101  SW  1098. 

[J1  Becovery  of  texM  paUL-^Pen- 
dency  of  proceedings  by  mandamus 
to  compel  a  city  treasurer  to  repay 
taxes  Improperly  collected  by  the  dty 
Is  not  a  bar  to  an  action  against  the 
city  for  the  taxes.  Madary  v.  Fresno, 
20  CaL  A.  91,  128  F  340. 

tk]  Aotlowi  to  omnjftl  opnstnwtloii 
of  rallroaO.— Pendency  of  an  action 
by  cltlsena  of  a  county  seat  to  compel 
a  rmUroad  «)mpany  to  «uistruct  Its 
Foad,  located  within  threo  miles  of 
the  county  seat,  through  the  town, 
as  required  by  Const,  art  10  f  0,  was 
not  ground  for  abating  a  subsequ^t 
action  by  the  state  to  compel  the  con- 
struction of  the  road  through  the  town, 
and  to  recover  a  penalty  for  failure 
to  so  construct  It  Kansaa  City,  «t&, 
R.  Ca  V.  State,  (Tex.  Civ.  A.)  166 
SW  661. 

98.    See  supra  I  67  et  seq. 

94.    See  supra  S  62  et  seq. 

96.   See  supra  !  62. 

96.  Van  Vleck  v.  Anderson,  186 
Iowa  too,  lis  NW  8&S. 

[a]  Ovedlton*  ndt. — ^Where,  In  a 
creditors'  suit,  defendant  pleaded  a 
former  suit  pending,  anil  It  appeared 
that  the  general  objects  ot  the  two 
suits  were  the  same,  the  plea  was  not 
bad  because  the  former  suit,  besides 
being  a  creditors'  suit,  also  sought 
to  hold  the  executor  of  the  estate  liable 
for  a  devastavit. '  Spencer  v.  Ooodlett, 
104  Tenn.  648.  68  8  S22. 

97.  DefMta  la  pilar  aeUon  see 
infra  I  128. 

98.  U.  S. — Carpenter  v.  Talbot,  S8 
Fed.  637  ;  Bstea  v.  Worthlngton,  30 
Fed.  466. 

Ala. — Kaplan  v.  Cdleman,  SO  S 
886 ;  Rapier  v.  Gulf  City  Paper  Co., 
64  Ala.  880 ;  Higdon,  V.  Fields,  6  Ala. 
A.  281.  so  8  694.^ 

Aril.— Dowdy  v.  Calvl,  IZS  F  873. 

Conn. — Damon  v.  Denny,  64  Conn. 
263,  7  A  400. 

aa. — Job.  Ros^helm  Shoe  Co.  v. 
Home.  10  Oa.  A.  682.  73  SE  953. 

in.— Haas  V.  Rlghelmer,  220  111.  193, 
77  NE  69 ;  Branlgan  v.  Hose,  8  In. 
123  y  Stlnson  v.  Andrews.  166  111.  A. 
92 ;  Wright  v.  Kelfer,  131  111.  A.  298  ; 
Shepardson  v.  McDole,  49  111.  A.  350. 

Iowa. — Pratt  v.  Howard,  109  Iowa 
604,  80  NW  546. 

Kan. — Snow  v.  Hudson,  66  Kan.  378, 
43  P  260. 

La. — Kansu  City  Southern  R.  Co. 
V.  Railroad  Commn.,  106  La.  588,  31 
8  ISl. 

Md.— Gllpln  V.  Carroll,  92  Md.  44, 
47  A  1021:  McKalg  v.  Piatt,  34  Md. 
249  :  Seebold  v.  L^ckner,  30  Md.  133. 

Mass. — Scott  V.  Rand,  118  Mass. 
216 ;  Colt  V.  Partridge,  7  Mete.  670. 

Mich. — Reis  V.  Appelbaum,  170  AOch. 
606,  136  NW  393  ;  Carr  v.  L.yle,  126 
Mich.  S56.  86  NW  145. 

Minn! — Dlsbrow  Mfg.  Co.  v.  Cream- 
ery Package  Mfg.  Co.,  116  Minn.  434, 
122  NW  912. 

Ma— Smith  v.  Sedalla.  244  Mo.  107. 
149  SW  697:  Llbbe  v.  Llbbe,  157  Mo. 
A.  210.  138  SW  688 :  Mlchelln  Tire  Co. 
y^^Webb.  142  Mo.  A..  679,  127  BW 

Mont.— Wetsstefn   t.    BoBtm.  etc.. 


Copper,  etc.,  MIn.  Co.,  28  Mont  461, 
72  P  8C6. 

N.  H. — Tlnkham  v.  Boston,  etc.,  R. 
Co..  88  A  709. 

N.  J.— Schenck  v.  Yard.  (Ch.)  86 
A  81 ;  Grlfflng  v.  A.  Orlfflng  Iron 
Co..  61  N.  J.  Eq.  269,  48  A  910 :  XArter 
V,  Canfl^ld,  59  N.  J.  Eq.  461,  46  A  61*. 

N.  M, — Bent  v.  Maxwell  Land  Grant, 
etc..  Co.,  3  N.  M.  158,  8  P  721. 

N.  Y.— National  F.  Ins.  Co.  v. 
Hughes,  189  N.  T.  84,  81  NE  662,  12 
LRANS  907  and  note  [afT  106  App. 
Dlv.  6S2,  93  NYS  1140);  Myera  v. 
Stein,  164  App.  Dlv.  631,  139  NTS 
762 ;  Jordan  v.  UnderhUl,  91  App.  Dlv. 
124.  86  NYS  620 ;  Hirsh  v.  Manhattan 
R.  Co.,  84  App.  Dlv.  37*.  82  NYS  764  ; 
Consolidated  Fruit  Jar  Co,  v.  WIsner, 
38  App.  Dlv.  869,  66  NTS  723 ;  Parker 
V,  Selye,  3  App.  Dlv.  149,  38  NTS 
164  ;  Oroahon  v,  Lyon,  16  Barb,  461 ; 
Fogarty  v.  Stange.  72  Misc.  225,  129 
NYS  610 ;  Nue8t>erger  v.  Wasserman, 
40  Misc.  120,  81  NYS  296  ;  Hamilton 
v.  Faber,  33  Misc.  64,  68  NYS  144 ; 
Moore  v.  Chase,  26  Misc.  9,  5B  NYB 
621. 

N.  C— Rogers  v.  Holt,  62  N.  C.  108. 

Pa.— Brooke  v.  PhUUps,  6  Phlla.  892. 

Philippine.- Manuel  v.  Wlgett,  14 
Philippine  9. 

Porto  Rico. — Molfulleda  v,  Latour, 
6  Porto  Rico  Fed.  334. 

R  I.— Horton  v.  Bassett,  17  R.  I. 
129,  20  A  234. 

S.  C. — Trimmler  v.  Hardin,  82  S. 
C.  600,  11  SE  103. 

Tenn.— Macey  "V.  Chlldresa,  2  Tenn. 
Ch.  28. 

Tex, — Kansas  City,  etc,  R.  Co.  v. 
State  (Civ.  A.)  155  SW  661.  667 
[quot  Cyt;], 

Va.— McAllister  v.  Harman,  97  Va. 
643.  34  SE  474. 

Wash.- Harris  v.  Fldalgo  Mill  Co., 

88  Wash.  149,  80  P  28ft. 

W.  Va. — Comstock  v.  J.  R.  Droney 
Lumber  Ca.  69  W.  Va.  100,  71  SE 
266 :  Stafford  v.  Sheppard,  67  W.  Va. 
84,  60  SB  1016  [quot  Cycl :  Foley  v. 
Ruley.  43  W.  Va.  613,  27  SB  268. 

Wis. — Level  Land  Co.  No.  8  v. 
Slvyer,  112  Wis.  442,  88  NW  817; 
Koch  V.  Peters,  97  Wis.  492.  78  NW 
25  ;  Qlbson  v.  Southwestern  Land  Co., 

89  Wis.   49,   61   NW  282. 

Eng. — Biggs  V,'  Cox.  4  R  ft  C.  920, 
10  ECL  859,  107  ReMint  1801;  Smith 
V.  Guy,  2  Coop.  t.  CotL  289,  47  Re- 
print 1161. 

[a]  Adeqnaoy  of  remady^— (1)  ^"It 
seems  to  us  that  If  such  plea  can  be 
sustained  when  the  parties  stand  In 
different  relations.  It  can  only  be  so 
when  the  first  suit  affords  a  full,  plain 
and  adequate  remedy  to  the  defend- 
ant in  such  suit,  and  opens  all  the 
grounds  set  up  as  the  foundation  of 
the  second  suit."  Per  Dewey,  J.,  In 
Colt  V.  Partridge,  7  Mete.  (Mass.)  670. 
576.  Where  the  pending  suit  is  one 
In  which  It  is  legally  possible  for  a 
Judgment  to  be  rendered  upon  the 
cause  of  action  alleged  in  the  second, 
and  Is  brought  for  the  purpose  of  ob- 
taining such  judgment,  plalntilt  Is 
bound  to  exhaust  tbe  posslbtllttes  of 
that  suit  before  bringing  another.  Da- 
mon V.  Denny,  64  Conn.  253,  7  A  409. 
(2)  "To -sustain  spch  a  plea  the  whole 
of  the  relief  sought  in  the  second  suit 
must  be  attainable  in  the  ftrst.  and 
the  remedy  afforded  In  the  first  suit 


must  be  equally  as  beneficial  to  the 
complainant  aa  that  which  he  may 
secure  In  tbe  .second."  Per  Gtot,  V. 
C,  In  Larter  v.  Caoflpld,  68  N.  J.  Eq. 
461,  467,  46  A  <1«.  (3)  "Where  the 
second  cause-  of  action  would  decide 
much  more  than  could  be  decided  by 
the  first  suit,  the  second  cause  of 
action  should  continue  and  not  abate." 
Reis  V.  Applebaum,  170  Mich.  606,  516, 
136  NW  393 ;  Carr  v.  Lyle,  126  Mich. 
666,  86  NW  145. 

[b]  Wliexa  oo&MBt  BeoMaary^If 
the  consent  of  a  party  is  necessary  In  ' 
order  that  the  subject  matter  of  the 
second  action  be  litigated  In  the  first, 
and  such  consent  Is  withheld,  clearly 
the  second  action  may  be  brouKht. 
Fink  V.  Allen,  36  N.  Y.  Super.  350. 

[c]  Prooaedlnff  to  dose  InRolvent 
bank  and  aotlon  by  oredltor  against 
dlreotors. — A  proceeding  by  otate 
bank  commissioners  to  cloae  the  affairs 
of  an  Insolvent  bank  is  not  a  bar  to 
an  action  by  a  creditor  against  Its 
directors  to  enforce  their  persional  lia- 
bility for  its  debts,  which  exceeded 
three  ttmea  Its  paid-up  capital,  since, 
in  the  proceeding  by  the  commission- 
ers, all  that  the  creditors  could  claim 
would  be  their  pro  rata  ahare  of  tbe 
bank's  assets.  White  v.  How,  24  F. 
Cas.  No.  17,549,  3  McLean  291. 

td]  Actions  for  dlroroe  and  m»  to 
oastody  or  support  of  irlillflrtn, — 
Under  Ma  Rev.  St  (1909)  §  2376  et 
seq,  providing  for  determination  In 
divorce  proceedings  of  all  Issues  relat- 
ing to  tne  custody  and  support  of  the 
children  pendente  lite,  a  wife,  pend- 
ing a  suit  against  her  for  divorce  and 
the  custody  of  children,  cannot  main- 
tain an  action  against  her  husband  to 
recover  expenditures  made  by  her  In 
the  necessary  support  of  their  child, 
based  solely  on  the  -husband's  common- 
law  duty  to  support  the  child.  Ubbe 
V.  Llbbe,  157  Mo.  A.  610.  128  SW  688. 

Tel  AoUoa  for  Aamagw  asA  pro- 
oeeding'  for  penalty*— The  pendency  of 
a  common-law  action  for  damages  for 
a  sheriff's  failure  to  levy  an  attach- 
ment does  not  abate  a  summary  pro- 
ceeding for  judgment  on  motion  for 
the  penalty  prescribed  for  failure  to 
execute  an  attachment  brought  pur- 
suant to  Code  (1907)  IE  6904,  5910, 
aince  the  penalty  could  not  be  re- 
covered In  the  action.  Hlgdon  v. 
Fields,  6  Ala.  A.  281.  60  8  694. 

ff]  Beplevla  and  eonveratqar— Pen- 
dency of  an  action  to  replevin  money 
does  not  affect  the  light  to  pursue  a 
valid  remedy  for  its  conversion,  since 
money,  as  a  rule.  Is  not  the  sublet 
of  replevin.  Dowdy  v.  Calvl,  (Aiiz.) 
126  P  873. 

[g]  Aotiona  at  eonunon  law  and 
under  Mla^  Bmployers*  UaUUty 
Aot^Where  an  employee,  after  bring- 
ing a  common-law  action  for  negli- 
gence, became  doubtful  whether  he 
codid  secure  his  rights  under  the  orlfr- 
Inal  declaration  or  any  amendment 
thereof,  and  therefore  brought  a  new 
action  under  the  Federal  Employers' 
Liability  Act.  It  was  held  that  Justice 
did  not  require  tbe  dismissal  of  the 
second  suit  bectfuse  of  the  pendency 
of  the  first,  but  the  two  cases  should, 
on  his  motion,  be  consolidated  or  tried 
together.  Tlnkham  v.  Boston,  etc,  R. 
Co..   (N.  H.>  88  A  709. 

•9.  Atlantic  Mut.  Ina  Cob  v.  Alex- 
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equity  is  the  same  as  at  law,  that  the  plea  of  a  prior 
snit  pendu^  can  be  pleaded  when,  and  only  when,  all 
the  relief  sooght  in  the  second  aetion  is  obtainable  in 
the  first.* 

r$  94]  b.  Defenaa,  Set-Off,  or  OoanterdaiiB  in 
Fzlor  AetknL'  The  prior  suit,  for  the  purposes  of 
abatement,  is  to  be  regarded  as  involvihg  matters 
which  might  and  should  be  set  np  tiierein  as  a 
defense  whether  such  matters  have  been  in  fact 


■ndre.  It  Fad.  S78;  Massachusetts 
Witt.  1^  Ins.  Co.  T.  Chicago,  etc.,  R. 
Co.,  13  Fed.  867 ;  Rapier  v.  Quit  City 
I^per  Co.,  64  Ala.  880;  Hlchelln  Tin 
Co.  V.  "Webb,  143  Ma  A.  67»,  127  SW 
848  :  Stafford  v.  Sheppard,  57  W.  Va. 
84.  89.  60  SE  1016  [quot  Cyc] ;  and 
other  cases  cited  in  the  preceding  nbte. 

[a.J  Salta  arainat  corporation  and 
■raliurt  aCookholdar. — Under  Rev.  St. 
(1899)  >  987  <AnQOt  St.  [19061  873), 
providing:  that.  If  a  corporation  be 
dissolved  leaving  debts  unpaid,  suits 
may  be  brought  aKalnst  stockholders 
without  Joining  the  corporation,  the 
remedies  against  the  corporation  and 
stockholders  are  concurrent,  and  the 
pendency  ot  the  suit  against  the  cor- 
poration Is  no  objectfpn  to  the  prosecu- 
tion of  a  suit  against  a  stockholder, 
as  a  plea  of  former  suit  pending  Is 
not  available  as  a  defense,  unless  the 
former  ault  is  effectual,  and  plaJntltF 
can  obtain  his  remedy  therein  as  com- 
pletely as  lo  the  second  suit.  Michelln 
Tire  Co.  v.  Webb^  14S  Mo.  A.  879. 
127   8W  948. 

[bj  A  emplalBt  In  latenlwidWF 
lies  notwithstanding  a  prior  amioA  by 
one  claimant  la  which  all  parties 
mixht  have  been  Interpleaded.  RocheUe 
T.  Pacific  BzmttsB  Co^  68  Tex  Civ. 
A.  142.  120  SW  848. 

r.  -  V.  S.— Mills  V.  Chicago,  127  Fed. 
731. 

Ala. — Rapier  v.  Oulf  City  Paper  Ca, 
C4  Ala.  330. 

Ky. — PhUllin  V.  Soutbeon  Dlv„  etc., 
R.  Oo..  110  Ky.  23.  80  SW  941,  38  KyL 
1530. 

Mich. — Carr  v.  Lyle,  126  Mich.  «6&, 
86  14S. 

X.  J.— Grlfllng  V.  A.  Orlfllng  Iron 
Co..  81  N.  J.  Eq.  889.  48  A  910 :  Xarter 
V.  Canfleld,  69  N.  J.  Eq.  481,  46  A 
Cl«. 

N.  T. — Jordan  v.  Underhlll,  91  App. 
DIv.  124,  86  NTS  820;  Hlrsch  v.  Man- 
hattan R.  Co.,  84  App.  Dlv.  374,  82 
NTS  754,  IS  NYAnnCas  158;  Con- 
solidated Fruit  Jar  Co.  v.  Wiener,  88 
App.  Dlv.  369,  66  NYS  723  ;  Parker  v. 
Selye,  3  App.  Dlv.  149,  38  NTS  164  ; 
Geery  v.  Webster.  11  Hun  428  ;  Cordier 
v.  Cordier,  26  HowPr  187 ;  Herlell  v. 
Van  Buren,  3  Bdw.  20. 

N.  O — Emry  v.  Chappell,  148  N.  C. 
327,  62  SK  411 ;  Rogers  V.  Holt,  62 
N.   CI  108. 

Pa. — Brooke  v.  Phillips,  6  Phlla.  392. 

Tenn. — Macey  v.  Childress.  2  Tenn. 
Ch.  23. 

Va. — Beaty  v.  Downing,  88  Va.  461, 
31  SB  812 

la]  Malts  for  aoooaBUnr  iqr  ad- 
sSBtatratori^Where  a  suit  to  settle 
an  administrator's  account  Is  pending, 
and  a  bill  in  the  same  court  by  the 
sole  devisee  to  compel  a  third  person 
to  deliver  assets  In  the  shape  of  In- 
surance on  the  decedent's  life,  and  to 
compel  the  administrator  to  account 
for  his  failure  to  assert  the  rights  of 
the  estate  to  such  Insurance,  has  been 
properly  dismissed  as  to  the  third  per- 
son. It  Is  proper  to  also  dismiss  the 
suit  aa  to  the  administrator,  since  the 
liability  of  the  administrator  for  ncRll- 
gence  tn  not  attending  to  the  rights 
of  the  estate  In  such  Insurance  can 
he  fully  adjudged  under  the  same  rules 
to  the  pending  suit.  Beaty  v.  Down- 
ing. 98  Va.  461,  81  SE  612. 

[b]  SaSt  affaiast  tnistsss.  ■ -In  a 
nit  against  all  the  trustees  of  a  trust 
tor  an  accounting  and  for  the  re- 
moval of  one  of  then,  a  special  pro- 


Is  BO 


itng  for  the  dlaeharge  of  another 
lo  bar 


where  U  does  not  swear 


that  the  parties  are  the  same,  and 
the  whole  purpose  of  the  second  suit 
Is  not  attainable  in  the  first  Hamilton 
V.  Faber.  88  Misc.  84,  68  NTS  144. 

rc]  TrnnstfllTigs  in  pvobat*  oonrt 
sad  nit  iB  •q.aitjr^d)  Ip  Carr  v. 
Lyle.  128  Mich.  866,  96  NW  145,  where 
a  husband  left  certain  -property  to  his 
wife  by.  wilt.  In  pursuance  of  an 
antenuptial  contract,  and  the  wife  ac- 
cepted the  property  devised  to  her  In 
full  settlement  of  her  claim,  and 
thereafter  commenced  proceedings  In 
the  probate  court  for  the  statutory 
allowance,  which  was  resisted  by  the 
executor,  the  pleadings  raising  the 
question  of  the  validity  of  the  ante- 
nuptial agreement,  It  was  held  that  the 
pendency  of  such  proceedings  did  not 

?irevent  the  executor  from  maintaln- 
ng  a  BUlt  in  equity  to  enforce  the 
antenuptial  contract,  and  to  require 
the  wife  to  abide  by  her  settlement, 
and  to  enjoin  her  from  maintaining 
ejectment,  since  the  probate  court  could 
not  grant  the  relief  asked  for  tn  the 
equitable  proceedings,  although  it 
might  consider  the  validity  ot  the  ante- 
nuptial Settlement  in  passing  on  the 
question  of  the  allowance.  (2)  A  pro- 
ceeding in  the  probate  court  under  the 
Administration  Act  to  compel  an  ac- 
counting by  a  8ur\-lving  partner  did 
not  bar  an  action  by  such  partner  for 
an  accounting  and  settlement  of  the 

Sartnershlp  affairs.  Stlnson  v.  An- 
rews.  168  III.  A.  92. 

[d]  BJecttnsnt  and  salt  la  aaal^^ 
The  pendency  of  an  action  of  eject- 
ment is  no  Mtr  to  defendant's  suit  to 
restrain  the  mosecutlon  of  the  eject- 
ment suit  and  io  establish  an  equit- 
able title,  since  the  only  relief  he 
could  obtain  In  the  former  would  be 
a  Judgment  dismissing  the  complaint, 
and  whatever  estoppel  it  might  create, 
while  in  his  own  eult  he  might  obtain 
afllnnatlve  relief.  Boyd  v.  Boyd,  26 
Misc.  679.  66  NTS  760  [aff  63  App. 
Dlv.  162.  65  NTS  859]. 

[e]  Stay  or  dlsmlasal  of  first 
salt. — fl)  The  pendency  ot  a  prior 
suit  will  not  be  a  bar  to  a  subsequent 
suit  If  the  latter  embraces  more  of 
the  subject  matter  than  the  former, 
but  It  may  Justify  an  order  of  the 
court  staying  the  further  prosecution 
of  the  first  suit.  Foley  v.  Ruley. 
43  W.  Va,  513,  27  SE.  268.  -  (2)  And 
where  a  second  suit  between  the 
parties  embraces  the  whole  subject 
matter  In  dispute  more  completely  than 
a  prior  pending  suit,  the  first  will  be 
dismissed  with  costs,  and  defendants 
In  the  second  suit — complainants  In  the 
(hrst — directed  to  answer  on  Judgment 
to  them  of  their  costs.  S<dienck  v. 
Tard,  (N.  J.  Ch.)  86  A  81. 

a.  VeiUlenoy  of  prior  rait  as  af- 
fecting right  to  i^ead  set-off  or 
connterolaim  see  Set-Off  and  Counter- 
claim [34  Cyc  674].  ^ 

3.  Tinker  v.  Babcock,  204  111.  671, 
68  NE  445  [aff  107  111.  A.  78]  ;  Guar- 
dian Mut.  L.  Ins.  Co.  V.  Sandal,  7 
Oh.  Dec.  (Reprint)  508,  8  ClncLBul 
669,  And  see  Bartholomay  Brewing 
Co.  V.  Haley,  16  App.  Dlv.  486,  44  NTS 
916  (holding  that  the  pendency  of  an 
action  by  a  buyer  for  breach  of  the 
contract  of  sale  may  be  pleaded  In 
abatement  to  a  subsequent  action  by 
the  seller  for  the  price  ot  the  goods). 

fa]  Action  on  oontraot  and  salt  for 
oanoellatioa. — A  petition  by  a  life  In- 
surance company  to  cancel  a  policy, 
whicb  shows  that  a  suit  for  the  col- 
lection of  the  policy  has  been  begun 
by  defendant,  puts  the  party  out  of 


uT^d  or  not'  In-  the  absence  of  a  compulsory 
statute  reqtiiringjhe  set-off  of  all  claims  in  a  pend- 
ing suit,  a  party  having  a  claim  against  another 
may  institute  an  aetion  thereon,  although  at  the 
same  time  an  aetion  is  pending  against  him  by  his 
debtor  wherein  he  m^ht  set  up  his  claim  as  a 
set-off  or  counterclaim,  where  he  has  not  in  faet 
done  BO.'  But  it  is  otherwise  where  the  statute,  is 
compulsory,  so  that  the  elaim  must  be  pleaded  by 

court  for,  under  the  code,  he  has  a 
complete  remedy  at  law  by  setting  up 
as  a  defense  In  the  first  case  the  mat- 
ters set  up  In  this  case.  Ooardlan 
Mut.  L.  Ins.  Co.  V.  Sandal,  7  Ob.  Dec 
(Reprint)  603,  8  ClncLBul  S69. 

[b]  In  fcoaWana  (i)  tt  has  been 
held  that  where  a  vendee  aues  to 
annul  the  sale  on  account  of  fraud 
ana  to  recover  back  the  price,  he  may, 
when  sued  by  the  vendor  upon  one  of 
the  notes  given  In  payment  of  the 
price,  set  up  In  his  defense  the  pen- 
dency of  the  first  suit.  Kline  V. 
Freret,  6  La.  Ann.  494.  (2)  So,  where 
A  sued  his  .wife  for  a  separation  from 
oea  and  board,  and  In  the  same  action 
sought  to  have  annulled  certain  notes 
which  he  alleged  had  been  given  by 
him  to  her  without  consideration,  mak- 
ing B,  who  held  the  notes,  a  party 
and  charging  that  he  had  notice  that 
the  notes  were  given  without  consid- 
eration, and  subsequently  B  sued  A. 
on  the  notes,  and  A  pleaded  lis 
pendens^  it  was  held  that  the  plea  was 
good.  Bischoff  V.  Theurer,  8  LdL  Ann. 
16.  (3)  And  where  a  suit  was  brought 
to  recover  from  defendants  the  amount 
of  Ave  notes  given  by  them  In  pay- 
ment ot  the  lease  of  certain  property, 
tod  when  the  suit  wag  InsUtuted  there 
was  already  an  action  pending  In  an- 
other court  between  these  defendants 
and  plaintiffs  to  annul  said  lease  and 
cancel  said  notes.  It  was  held  that 
the  plea  of  lis  pendens  was  a  good 
one  and  should  have  been  maintained. 
Roc^ereau  v.  Lewis,  26  La.  Ann.  681. 
.  Tompkins  v.  Gerry,  48  HI. 

A.  Z56. 

Ind.— (Joble  v.  Dillon,  88  Ind.  327, 
44  AmR  308  (holding  that  a  physician 
may  bring  an  action  before  a  justice 
of  the  peace  to  recover  tor  his  services, 
although  an  action  by  the  patient 
against  the  physlclim  to  recover 
damages  for  malpractice  Is  pending  In 
the  circuit  court,  and  although  the 
wiect  of  the  recovery  of  a  Judgment 
by  the  physician  before  the  justice 
may  be  to  bar  the  action  for.damages). 

lowa^— Osbom  v.  Cloud,  23  lowa  104, 
92  AmD  413. 

_„Ky  — Somerset  Nat.  Bank  v.  Adams, 
72  SW  1125,  24  KyL  2088. 

Mich. — Jennlson  Hardware  Co.  v. 
Godkhi,  112  Mich.  67,  70  NW  428 
(noioing  that  the  pendency  of  an 
action  by  a  purchaser  of  goods  to 
rescind  the  contract  and  for  damages 
is  not  a  bar  to  an  action  by  the 
seller  for  the  price,  where  he  has  not 
attempted  to  use  his  claim  as  a  set- 
off In  the  former  suit)  ;  Seventh-Day 
Adventfst  Pub.  Assoc.  v.  Fisher.  96 
Mich.   274.  54   NW  769. 

N.  T, — Brown  v,  Oallaudet,  80  N. 
T.  413;  Walkup  v.  Mesick,  110  App. 
Dlv.  826,  97  NTS  142;  Jones  v.  Leo- 
poid.  96  App.  Dlv.  404,  88  NTS  668; 
Ogden  V.  Pioneer  Iron  Works,  91  App. 
Dlv.  394,  86  NTS  956  ;  Jordan  v.  Un- 
derhlll, 91  App.  Dlv.  124,  86  NYS  620- 
Smith  v.  Flelschman,  23  App.  Dlv.  356 
48  NTS  234  (holding  that  the  pen- 
dency of  an  action  against  a  con- 
tractor to  recover  damages  for  breach 
of  the  contract,  In  which  defendant 
Interpocies  a  mere  general  denial,  can- 
not be  set  up  by  plaintiff  therrin  as 
a  defense  to  an  action  in  equity 
against  him  by  the  contractor  to  fore- 
close a  mechanic's  lioi  for  services 
performed  under  the  contract)  :  LIgnot 
v.  Redding.  4  B.  D.  Smith  286;  Notara 
V.  De  Kamalarls,  22  Misc.  337,  49 
NTS  218 ;  John  Douglas  Co.  v.  Moler, 
8  UlBG.  878,  88  NTS  1046,  30  AbbNCan 
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way  of  set-off  and  counterelaim  in  the  prior  suit." 
And  it  is  a  good  plea  in  abatement  that  in  a  prior 
suit  plaintiff  in  the  second  suit,  defendant  in  the 
first,  has  actually  filed  or  pleaded  a  set-off  or  counter- 
claim for  the  same  cause  of  action,"  unless  such 
set-off  or  counterclaim  is  unavailable  in  the  prior 
suit.' 

-  Q  95]  e.  AblUty  to  Fil«  Gross  BUI  or  Oomitlaint 
In  Trior  Suit.  Although  there  are  decisions  to  the 
eontrazy  in  some  states,  it  is  held  in  most  jurisdic- 
tions, as  we  have  seeiii,  that  tiie  fact  that  plaintiff 
in  the  seeond  action  mi^ht  have  sought  the  same 
relief  by  filing  a  cross  bill  or  cross  complaint  in  a 
prior  action  broni^t  against  him  is  not  ground  for 
abatement  of  the  second  action.* 

96]  4.  Oanse  of  Action  iUcmlng  after  Oom- 
menconent  of  Prior  Action.  In  an  action  on  a 
cause  accruing  after  the  commencement  of  a  prior 

29^-  Sowden  v.  Murray,  114  NTS  164 
(holding  tl),erefore  that  the  pendency 
of  an  action  for  daxnagSs  to  a  gar- 
ment while  In  another's  hands  tor 
alteration  Is  not  a  bax  to  axi  tfctlon 
by  the  other  for  the  work  done  on 
the  garment)  ;  Carlin  v.  Rlchardnon, 
1  NYS  772;  Welch  v,  Hazelton,  14 
HowPr  97.  But  compare  Bartholomay 
Brewing  Co.  v.  Haley,  16  App.  Dlv. 
486,  44  NYS  916  (holding  that  the 
pendency  of  an  action  by  a  buyer  for 
breach  of  the  contract  of  sale  Is  a 
bar  to  a  subsequent  action  by  the 
seller  for  the  price  of  the  goods). 

Tex. — Slmmang  v.  Braunagel,  27  SW 
X0S2. 

[a]  AoUoM  b«tWMn  prlnolval  and 
agnt.— Thus,  where,  after  the  termi- 
nation of  an  agency,  the  agent  brought 
Bult  to  have  the  value  of  bla  services 
determined  and  declared  a  Hen  on 
eotaln  property  belonging  to  his  prin- 
cipal in  his  hands,  it  was  held  that 
the  pendennr  of  such  action  was  no 
bar  to  a  suDsequ^nt  suit  by  the  prin- 
cipal against  the  agent  for  an  account- 
Ing,  the  court  saying;  "It  is  true  that 
in  the  defendant's  action  the  platntirfs 
might  have  set  up  by  way  of  counter- 
claim the  matter  upon  which  they  now 
seek'  to  obtain  a  judgment,  and  the 
court  would  have  jurisdiction  in  that 
action  to  dispose  of  all  of  the  Issues 
and  compel  a  full  and  complete  ao» 
counting  upon  the  part  of  the  defend- 
ant ;  but  they  were  not  bound  to  resort 
to  such  remedy."  Per  Hatch,  J.,  In 
'Jordan  v,  Underhlll,  91  App.  Div.  124, 
128,  88  NYS  620  [clt  Brown  v.  Gal- 
laudet.  80  N.  Y.  413]. 

6.    Stevens    v.    Home    Sav.,  etc., 
Assoa,   E   Ida.   741,   51   P  779,   986  ; 
Schenck  v.  Schenck,  10  N.  J.  L.  214; 
.'Lord  V.  Ostranden  4S  Barb.  (N.  Y.) 
S37 ;  Douglas  v.  HoacT.  1  Johns.  (N. 


action  between  the  same  parties,  the  pendency  of  the 
prior  action  is  not  ground  for  plea  in  abatement, 
for  the  causes  of  action  are  not  the  same.'  The 
pendency  of  a  writ  of  error  to  reverse  a  judgment 
as  to  the  rig^t  to  the  use  of  certain  roadway  and 
as  to  certain  obstructions  therein  is  not  a  defense 
to  a  suit  to  enjoin  additional  obstructions  placed  in 
the  roadway  pending  the  writ  of  error.^** 

[$97]  5.  Former  Action  Lutitated  by  Defend- 
ant. According  to  the  rules  already  stated,  the 
pendency  of  a  prior  action  brought  by  defendant 
m  the  second  action  against  plaintiff  therein  is  not 
ground  for  abatement  of  tiie  second  action,  wbere 
the  causes  of  action  are  not  the  same  and  the  whole 
relief  sou^t  in  the  secmid  action  is  not  obtainable 
in  Uie  'fii^^  Biit  it  is  otberwise  if  the  causes  and 
issues  are  snch  that  foil  and  adequate  relief  can  be 
had  in  the  first  action." 


2S3 :  Oyhoof  v,  Flltcraft,  1  Ashm. 
(P4.)  ih. 

6.  U.  S.— Demond  v.  Crary,  i  Fed. 
480. 

MaM. — ^Manufacturers'  Bottle  Co.  v. 
^Taylor-Stltes  Glass  Co..  208  Mass.  693. 
^96  NB  108. 

Pa. — Pennsylvania  FL  Co.  v.  Daven- 
port, 184  Pa.  Ill,  28  A  890. 

R.  I. — Banlgan  v.  Woonsocket  Rub- 
ber Co.,  22  R.  I.  93,  46  A  183. 

Wis. — Tomllnson  v.  Nelson,  49  Wis. 
679.  6  NW  366. 

[a]  Withdrawal  of  oonstarolalm^ 
A  counterclaim  made  In  a  prior  action 
Is  pleadable  In  abatement  of  an  action 
upon  the  counterclaim  against  plain- 
tiff: and  the  allowance  of  a  motion 
upon  the  hearing  of  the  second  action, 
I  both  causes  being  In  the  same  court, 
to  withdraw  the  counterclaim  will  not 
defeat  the  plesrin  abatement.  Demond 
V.  Crary,  1  Fed.  48U. 

7.  Manufacturers*  Bottle  Co.  v. 
Taylor-Stites  Olass  Co.,  208  Mass.  693, 
96  NE  103  (holding  that,  where  a 
claim  sued  on  had  been  previously 
pleaded  as  a  set-off  In  a  former  action, 
and  was  unavailable  as  such  because 


It  was  unliquidated,  a  plea  In  abate- 
ment of  another  action  pending  In  a 
subsequent  suit  on  the  claim,  because 
of  such  set-off  in  the  former  suit, 
was  unsustainable.  It  appearing  that 
the  inaufflclency  of  the  set-off  had 
been  determined  adversely  to  the 
pleader  before  determination  ot  the 
plea  In  abatement). 

8.  Kaplan  v.  Coleman,  (Ala.)  80 
S  886  ;  Rapier  v.  Gulf  City  Paper  Co., 
64  Ala.  330  :  Pollock  v.  KInman,  176 
III.  A.  361.    And  see  infra  S!  107,  108. 

[a]  OraOlton*  mUts^Thus  It  has 
been  held  that  a  pending  suit  in  equity, 
under  a  bill  filed  on  behalf  of  all  the 
creditors  of  a  dissolved  partnership, 
seeking  to  have  a  conveyance  of  its 

Jiroperty  to  one  of  Its  creditors,  who 
H  made  a  defendant,  declared  a  gen- 
eral assignment  for  the  equal  beneflt 
of  all  its  creditors.  Is,  not  a  bar  to 
a  bill  by  the  preferred  creditor,  assert- 
ing his  rights  under  the  conveyance, 
and  asking  relief  against  the  claimants 
of  adverse  liens  and  encumbrances,  al- 
though he  might  maintain  a  cross  bill 
In  the  other  suit.  -"The  plea,"  aald 
the  court,  "was  properly  overruled.  The 
appellee  could  not,  In  the  former  suit, 
have  obtained  any  relief,  without  the 
exhIblUon  of  a  cross  blU.  If  that  had 
been  exhibited,  the  complainants  could 
have  dismissed  the  original  bill ;  the 
cross  bin  would  have  fallen  with  the 
dismissal,  and  the  appellee  be  driven 
to  the  Institution  of  an  orl^nal  suit. 
The  former  suit  is  by  different  com- 
plainants, founded  on  different  rights, 
antagonistic  to  that  of  the  appellee ; 
was  in  Its  nature  Incapable  of  afford- 
ing the  appellee  the  full  relief  to  which 
It  may  be  entitled,  and  could  not 
operate  aa  a  bar  to  the  present  bill." 
Per  Brickell,  C.  J.,  in  Rapier  v.  Gulf 
City  Paper  Co.,  64  Ala.  330,  846. 

9.  Flaherty  v.  Herring-Hal  l-Man-ln 
Safe  Co.,  22  Misc.  (N.  Y.)  329,  49 
NYS  174 :  Becker  v.  Lebanon,  etc.,  R. 
Co.,  26  Pa.  Super.  367.  See  Perham 
V.  Lane,  <N.  H.)  83  A  806  (suit  to 
foreclose  a  mortgage  for  default  In 
payment  of  principal  and  Interest  not 
abated  by  pendency  of  prior  suit, 
settled  but  not  dismissed,  to  foreclose 
for  an  earlier  default). 

[a]  Actions  for  rent  The  pendency 

of  an  action  for  an  installment  of 
rent  on  a  guaranty  of  a  lease  Is  no 
bar  to  a  suit  for  a  subsequent  install- 
ment which  was  not  due  when  the 
first  suit  was  commenced.  Aaronson 
V.  Daviij  Mayer  Brewinff  Co.,  26  MIsc 
867,  56  NTS  390  [rev  on  other  grounds 
29   Misc.    289,  60  NYS  623], 

[b]  Aotiott  by  employee  against 
employer.— The  pendency  of  an  action 
by  a  discharged  employee  to  recover 
from  the  employer  for  preventing  htm 
from  earning  oommlsslons,  under  the 
agreement  of  employment,,  upon  sales 
In  course  of  negotiation  at  the  time 
of  his  discharge,  is  not  a  bar  to 
another  action,  brought  by  him  to 
recover   commissions   which  accrued 


after  his  discharge'  upon  sales  actually 
effected  by  him  before  his  discharge, 
naherty  v,  Herrlng-Hall-Marvin  Safe 
Co..  32  Misc.  (N.  Y.)  329,  49  NYS 
174. 

[c]  BnltB  imt  dlroroa.— An  action  for 
divorce  on  the  ground  of  adultery  will 
not  abate  a  second  action  for  the 
same  relief  for  alleged  adulteries  with 
the  same  person  charged  to  have  oc- 
curred after  the  commenoement  of  the 
first  action,  Cordier  T.  Cordler.  S6 
HowPr  <N.  Y.)  187.  ■ 

[d]  Trespass  and  nvlnuioe  by  rail- 
road oompanr.— Where  a  street  ratl- 
wsy  company  maliciously  lays  Its 
tracks  on  a  highway,  the  abutting 
owner,  after  having  brought  an  action 
of  trespass  to  recover  damages  for 
the  injuries  resulting  from  the  con- 
struction and  operation  of  tbe*  road 
to  a  certain  date,  may  subsequently 
bring  another  action  for  the  con- 
tinuance from  the  date  of  the  former 
action  of  the  unlawful  acts,  and  for 
the  additional  injury  or  interference 
with  his  drainage  since  the  date  of 
the  prior  suit.  Becker  v.  Lebanon, 
eta,  R,  Co.,  26  Pa.  Buper.  887. 

[el  Soli  by  rsUroafl  oompany  to 
•niom  deaUsff  In  noatransfarable 
raUroaA  ttokets  not  ground  for  abate- 
ment of  another  similar  suit  see  Chi- 
cago, etc,  R.  Co.  V.  Weil,  183  Fed. 
966,  106  CCA  298. 

10.  Cincinnati  Methodist  Protestant 
Church  V.  Laws,  13  Oh.  Clr.  CL  147, 
7  Oh.  Clr.  Dec.  178. 

11.  TJ.  S, — Berliner  Gramophone  Co. 
V.  Seaman,  111  Fed.  679  (holding  that 
allegations  in  a  complaint  for  breach 
of  contract  that  defendant  has  com- 
menced a  suit  In  equity  against  plain- 
tirc  in  another  Jurisdiction,  and  ob- 
tained an  injunction  ex  parte,  but 
which  do  not  disclose  the  nature  of 
the  pleadings  or  the  cause  of  action, 
afford  no  basis  for  a  demurrer  on  the 
ground  of  the  pendency  of  another 
action), 

Ind. — Ooble  t.  Dillon,  88  Ind.  327. 
44  AmR  SOS. 

Ky. — Somerset  Nat  Banking  Co.'s 
Receiver  v.  Adams,  72  SW  1126,  24 
ICyL  2083  (holding  that  where  a  de- 
positor sued  the  receiver  of  a  bank 
for  the  amount  of  a  deposit,  the  pen> 
dency  of  an  action  by  the  receiver 
against  the  depositor  as  a  stockholder 
was  not  a  bar  to  tbe  action). 

N.  Y. — Jordan  v.  Underhlll,  91  App. 
0W.  124,  86  NYS  620;  McOrath  V. 
Maxwell,  17  App.  Div.  24S,  46  NTS 
587  (holding  that  an  action  by  a  Judg- 
ment debtor  to  enjoin  the  Owner  of 
the  Judgment  from  enforcing  it  does 
not  Involve  the  eame  cause  as  an 
action  by  the  owner  against  the  debtor 
to  recover  the  amount  of  .the  Judg- 
ment). 

Tenn. — Clement  v.  Clement,  IIS 
Tenn.  40,   81   SW  1249. 

13.  Troy  Fertilizer  Co.  v.  Preet- 
wood,  116  Als.  119,  21  8  362  (b<ridhiK 
tliat  a  Ull  by  j^,  grantee  in  a  deed 
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[i  96]  6.  AcUonfl  iMtman  Fartnfln  and  Oon- 
cerntng  PirtDsnhip.  In  soits  by  or  between  part- 
ners for  Moounting  or  other  reluf  the  pendency  of 
a  imor  suit  will  be  ground  for  abatement  if  the 
ranaes  of  action  and  issues  in  the  two  suits  are  suoh 
that  the  full  relief  soudit  In  &e  seeoDd  suit  can 
be  obtained  in  the  first,"  but  not  otiierwise." 

[$99]   F.  Identity  of  Parties"^— 1.  Necessity  of 


Identic  In  Oeneral— a.  Th«  Oenanl  Bnla.  As  a 

general  ihit,  applicable  both  at  law  and  in  equity, 
the  pendency  of  an  aetim  eannot  be  pleaded  in 
abatement  of  a  subsequent  action  unless  ih%  two 
actions  axe  not  only  for  substantially  the  same 
eause^**  but  also  brtween  substantially  the  same  par- 
ties." As  we  sfaail  see  in  the  following  sections, 
there  are  some  exceptions  or  apparent  exceptions  to 


to  have  It  sastalned  aa  bona  ftde  can- 
not t>e  maintained  where  there  Is 
pending'  In  another  court,  having  jarla- 
dlctlon  of  the  i>arties  and  subject 
natter,  a  suit  by  respondents  against 
complainant  to  have  the  deed  declared 
vofd  aa  In  fraud  of  creditors)  ;  Phillips 
V.  Southern  Div.,  eta,  R.  Co.,  110  Ky. 
S3.  «0  SW  941.  22  KyL.  1680  :  Ward 
V.  Gore.  S7  HowPr  (N.  T.)  119;  Ta^ 
coma.  V.  Commercial  Electric  lAgbt, 
etc..  Co.,  IE  Wash.  616.  46  P  loil. 

Crow  ralta;  partiM  MverMfl  see 
infra  S  107. 

13.  Shubert  v.  LaughUn,  123  App. 
Div.  701,  107  NTS  T08  (holding  that 
where  a.  partner  in  a  Arm  engaged  In 
the  business  of  conducting  a  theater 
in  a.  county  brought  an  action  In  the 
county  against  his  copartner  and  a 
third  person  with  refM^nee  to  partner- 
ship afTalfB,  the  copartner,  although 
not  served  with  process,  should  not 
be  permitted  to  sue  the  partner  In 
another  county,  but  the  matters  In 
dispute  should  be  determined  In  the 
first  action)  ;  Ward  v.  Gore,  87  HowPr 
<N.  T.)  119  (holding  that  where  an 
action  between  partners  for  an  ac- 
cciuntins  and  "settlement  of  partner- 
ship mitaira  was  commenced  by  defend- 
ant against  plaintiff  by  the  service 
of  a.  complaiot,  another  action  sub- 
sequently commenced  by  plaintiff 
agaiiist  defendant  for  the  same  cause 
could  not  be  sustained,  although  the 
complaint  In  the  latter  contained 
special  averments  and  asked  extended 
relief,  but  without  changing  the  char- 
acter of  the  action)  ;  ESnry  v.  Chap- 

Ell.  148  N.  C.  327,  62  SE  411  (hold- 
S  that  In  an  action  by  a  creditor 
against  a  partnership,  where  one  of 
defendants  filed  an  answer  against 
his  copaxtner,  alleging  his  mlamanage- 
ment  of  the  business,  and  that  he  was 
Indebted  to  the  firm  and  praying  for 
an  accounting  and  a  dissolution,  and 
by  consent  of  the  parties  a  reference 
was  ordered  for  the  purpose  of  stating 
an  account  between  plalntffl  and  the 
paj-tnershlp  and  also  between  the 
partners,  the  pendency  of  such  action 
In  that  condition  was  ground  for  abate- 
ment of  a  second  action  between  the 
partners  aloue  for  a  dissolution  and 
accounting  and  for  ancillary  relief 
by  the  appointment  of  a  receiver), 

14.  Pratt  V.  Howard,  109  Iowa  604, 
80  XW  64<  (holding  that  an  action 
by  P  against  H  on  a  note  would  not 
be  abated  because  of  pendency  of 
action  by  B  against  P  for  a  partner- 
i4ilp  afM»unting,  and  to  have  set  aside 
for  fraud,  or  spedflcally  enforced,  a 
t-ontract  alleged  to  provide,  among 
other  things,  for  surrender  of  the  note 
to  H.  as  the  parties  did  not  stand  in 
the  same  relaUoD  In  both  actions,  and 
that  by  H  afforded  no  remedy  to  P)  ; 
Hessenbruch  v.  HftrUe,  194  Fa.  681. 
45  A  «9. 

[a]  Bnlt  la  attvltT  to  eajoia  an  ex- 
eeatioa  sale  and  acnloa  of  replcTin^- 
An  action  by  the  members  of  a  firm 
to  replevy  firm  property  on  which  a 
FherlS  has  levied  under  a  Judgment 
against  one  of  the  members  of  the 
firm  la  not  Inconsistent  with  a  former 
rait  to  Mijoln  a  sale  of  the  property 
oDill  an  accounting  could  be  had  be- 
tween the  partners,  and  hence  pen- 
leocy  of  the  latter  Is  no  bar  to  a 
prosecuttott  ctf  the  fomer  suit.  Bmest 
V,  Woodworth.  124  Mich.  1,  82  NW 
Ul. 

15.  Sandahneai  and  action  see 
supra  Si  eS.  €6. 

1&   See  supra  |  80  «t  seq. 
IT.   U.  &— Cook   V.    Burnley,  11 
Wall.  «69i,  2«  li.  ad.  39 ;  CUcago,  etc.. 


R.  Co.  T.  Well,  18t  Fed.  956,  106  CCA 
296  ;  Warren  Bros.  Co.  v.  Montgomery, 
172  Fed.  414;  Babcock  v.  D«  Mott,  ISO 
Fed.  882,  88  CCA  «4  ;  New  York  Cot- 
ton Eacoh.  V.  Hunt,  144  Fed.  611  [aff 
206  U.  9.  822,  27  SCt  628.  61  L.  ed^ 
821]  ;  Electric  Vehicle  Co.  v.  Barney, 
143  Fed.  651;  Bamsdall  v.  Walte- 
meyer,  142  Fed.  416,  78  CCA  615 ; 
Klrkpatrlck  v.  Eastern  Milling,  etc., 
Co.,  136  Fed.  144;  Degrauw  v.  Attrlll, 

76  Fed.  764  ;  Langstraat  v.  Nelson, 
40  Fed.  785;  Bstes  v.  Worthlngton,  80 
Fed.  446 :  Massachusetts  Mut  L.  Ins. 
Co.  v.  Chicago,  etc.,  R.  Co..  18  Fed. 
867 ;  Brooks  v.  Mills  County,  4  F. 
Cas.  No.  1.966,  4  Dill.  624 ;  Brooks 
V,  Vermont  Cent  R.  Co.,  4  F.  Caa.  No. 
1,964,  14  Blatchf.  4«3 :  Hacker  v. 
Stevens,  11  F.  Cas.  No.  6,887.  4  Mc- 
Lean 686 ;  Jenkins  v.  Eldredge,  IS  F. 
C^.  No.  7,266,  8  Story  181;  Taylor  v. 
The  Royal  Sazon,  28  F.  Caa.  NOt 
18,808,  Wall.  Jr.  311. 

Ala. — Mllbra  v.  Slosa-Sheffleld  Steel, 
etc.,  Co.,  62  S  176 ;  McLaughlin  v. 
Beyer.  61  S  62 :  Howell  v.  Howell,  171 
Ala.  603,  64  8  601;  Stokes  T.  Dhn- 
mick,  167  Ala.  88T'4S  S  6<:  Amuiean 
Pig  Iron  Storage  Warrant  Co.  v.  Ger- 
man, 126  Ala.  194,  88  a  lOS,  86  AmSR 
21;  bavte  V.  FetHnovlch,  113  Ala.  664, 
31  8  344,  86  LRA  <16:  Maxwell  t. 
Peters  Shoe  Co.,  109  AJa.  871,  19  S 
412;  Hall  T.  Alabama  Terminal,  etc., 
Co.,  104  Ala.  677.  16  S  489,  68  AmSR 
87:  Meyer  r.  Johnston,  68  Ala.  387. 

Ariz.— Babbitt  t.  Field.  6  Arte.  <, 
52  P  775. 

Ark. — Bourland  v,  Nixon,  27  Ark. 
316. 

Cal. — ^Ashton  v.  Heggerty,  180  Cal. 
616,  62  P  984 ;  Petaluma  Sav.  Bank 
V.  San  Francisco 'Super.  C^.,  ill  Cal. 
488,  44  P  177;  Hellbron  v.  Fowler 
Switch  Canal  Co.,  76  Cat  426,  17  P 
535,  7  AmSH  1S3 ;  Kerns  v.  McKean, 
65  Cal.  411,  4  P  404;  Walsworth  v. 
Johnson,  41  Cal.  61 :  Calaveras  County 
V.  Brockway,  80  Cal.  326. 

Colo. — Colbum  V.  Dortic,  111  P  837. 

Conn. — La  Croir  v,  Fairfield  County 
Comrs.,  50  Conn,  321  47  AmR  648 ; 
Hatch  V.  Spofford,  22  Conn.  485,  68 
AmD  433. 

Ga.— Parrott  v.  Smith,  185  Ga.  829, 
69  SE  662;  Baker  v.  Davis.  127  Ga. 
649,  57  SE  62 ;  Rogers  v.  Hoskins,  15 
<3a.  270. 

III. — Haas  V.  Rlgheimer,  220  III.  198, 

77  XE  69;  Robinson  v.  Ruprecht.  191 
III.  424,  61  NB  631 ;  Foreman  Shoe  Co. 
v.  Lewis,  191  III.  156,  60  NE  971  [afC 
92  111.  A.  554]  :  Stunz  v.  Stuns,  181 
III.  210,  222.  23  NE  407  ;  Sweeney  Mfg. 
Co.  V.  Ooldbers.  66  111.  A.  668. 

Ind. — Shepard  v.  Meridian  Nat.  Bank, 
149  Ind.  20,  48  NE  862;  Bryan  v. 
Scholl.  109  Ind.  3C7,  10  NB  107 ;  Daw- 
son V.  Vaughan,  43  Ind.  896;  Losrd 
V.  Reynolds.  29  Ind.  299 ;  BmiUi  v. 
Blatchford.  2  Ind.  184.  62  AmD  504; 
Princeton  Coal,  etc.,  Co.  v.  'Gilchrist, 
(A.)  99  NE  426;  American  Surety  Co. 
V.  Souers,  (A)  98  NE  829  (actions 
on  bonds  of  different  saloonkeepers, 
the  sureties  being  the  same)  ;  Paxtpn 
V.  Vlncennes  Mfg.  Co.,  30  Ind.  A.  263, 
50  NE  683. 

Iowa. — Van  Vleck  v.  Anderson,  136 
Iowa  366.  113  NW  868  ;  Gulnn  v. 
Elliott,  123  Iowa  179,  98  NW  626; 
Chase  v.  Wright,  116  Iowa  666,  90  NW 
357 ;  Jones  v.  Brandt,  69  Iowa  382, 
10  NW  864,  18  NW  310;  Ouest  V. 
Byington,  14  Iowa  SO. 

Kan.— Mullen  v.  Mullock,  22  Kan. 
598  ;  Riser  v.  Glllpatrlck.  16  Kan. 
664;  Wllscm  t.  Pufrer,  9  Kan.  176 : 
Bulst  V.  Citisens'  Sav.  Bank.  4  Kan. 
A.  700,  4f  P  718. 


Ky. — Berry  v.  Pusey,  80  Ky.  166 ; 
Adams  V.  Oardlnen  13  B.  Mon.  197; 
Row  V.  Johnson,  78  SW  906,  26  KyL 
1799;  Foster  v.  Foster,  71  SW  624. 
24  KyL  1396. 

La. — Thompson  v,  Gossecand,  181 
La.  1066,  60  S  682  :  W.  K.  Henderson 
Iron  Works,  etc.,  Co.  v.  Howard,  lift- 
La^  556.  44  S  296;  State  v.  Krelder, 
21  La.  Ann.  482 ;  Hacket  v.  LenareSr 
16  La.  Ann.  204 ;  Ingram  v,  Richard- 
son, 3  La.  Ann.  839;  Commandeur  v. 
Russell,  5  Mart.  N.  S.  456:  Desblleux 
V.  Darbonneauz,  2  Mart.  N.  S.  2l6; 
Jackson  v.  Larche,  11  Mart  284 ;  Law- 
son  V.  Kouns,  Mann.  Unrep.  Cas.  12. 

Me. — Cumberland  County  v.  Central 
Wharf  Steam  Tow-Boat  Co..  90  Ue. 
96.  37  A  867,  60  AmSR  246;  Severy 
V.  Nye,  68  Me.  246. 

Md.— State  v.  Bqyce.  73  Md.  140.  19 
A  366,  20  AmSR  458  and  note.  7  LRA 
272, 

Mass. — Aldrioh  v.  Hodges,  164^Ma«k. 
670,  42  NE  107;  Isley  v.  Siut>bs...6 
Mass.  280. 

Mich. — Rels  V.  Applebaum,  170  Mich, 
606,  136  NW  398;  Upton  v.  Gerber„ 
1S«  MKdL  72.  98  NW  864. 
^^Mlsa.— Speight  v.  Porter.  36  Mlsa, 
286. 

Mo.— Tate  v.  Sanders.  246  Mo,'  186, 
149  SW  486;  State  v,  Morrison.  244 
Mo.  198,  148  SW  907  ;  Turner  V.  Ed- 
monston.  212  Mo.  377,  110  SW  1076  : 
Thompson- V.  Holden,  117  Mo.  118.  22 
SW  906;  MIchelin  Tire  Co.  v.  Webb, 
148  Mo,  A  679,  127  SW  948. 

Mont. — Wetzsteln  v.  Boston,  etc, 
Copper^^etc,  Uln.  Co.,  28  M«it  461, 

Nebr, — Richardson  v,  Opelt,  60  Nebr; 
180,  82  NW  877 ;  McReady  t.  Rogere, 
1  Nebr.  134.  93  AmD  333. 

N.  H. — ^Barker  v.  Eastman.  76  N. 
H.  377.  83  A  166;  Bennett  v.  Chase. 
21  N.  H.  670. 

N.  J. — Dengler  v.  Hays.  63  N.  J. 
L.  16.  43  A  775  ;  Cook  v.  Welgley.  6T 
N.  J.  Eq.  716,  67  A  806.  63  A  1118. 

N.  M.— Bent  v.  Maxwell  Land  Grant, 
etc,  Co..  3  N.  M.  158,  t  P  721. 

N.  T. — Dodge  v.  Comeliue.  168  N. 
T.  242.  61  NE  244;  Myers  v.  Stein. 
154  App.  Div.  631,  139  NTS  762; 
Robert  Thompson  Co.  v.  Levis,  132 
App.  Div.  519,  117  NTS  1066  ;  De 
la  Vergne  Mach.  Co,  v.  New  York,  etc. 
Brewing  Co..  125  App.  niv.  649.  110 
NYS  24;  Curlette  v.  Olds,  110  App. 
Div.  696.  97  NTS  144;  Loewenstefii 
v.  Diamond  Soda  Water  Mfg.  Co.,  94 
App.  Div,  883.  88  NYS  318;  Swift  v. 
Finnfgan,  63  App.  Div.  76,  65  NTS 
723  ;  Raven  v.  Smith,  71  Hun  197,  24 
NTS  601  [aff  148  N.  T.  416.  43  NE 
63];  Baker  v.  Baker,  70  Hun  95,  23 
NTS  1083 ;  Middlebrook  v.  Travis,  68 
Hun  155,  22  NYS  672;  Hood  v.  Hay- 
ward,  48  Hun  380,  1  NYS  666 :  Qeery 
v.  Webster,  11  Hun  428  ;  Dawley  v. 
Brown,  65  Barb.  107 ;  People  v.  North- 
em  R.  Co.,  53  Barb.  98  lafT  42  N.  Y. 
217]  ;  Smith  v.  St.  Francis  Xavier  Col- 
lege, 61  N.  T.  Super.  863.  20  NYS 
633  ;  Commercial  Bank  v.  Hellbronner. 
52  N.  Y.  Super.  388  ;  Long  v,  Baxter, 
77  MIsc  630,  138  NTS  606  ;  White  v. 
Gibson,  61  Misc.  436,  113  NYS  983  : 
Kind  V.  Bacon,  84  Misc.  788,  69  NYS 
949  fmod  S8  Misc.  800,  67  NYS  9601; 
Hamilton  v.  Fabcr,  83  Misc.  64.  68 
NYS  144;  Egan  V.  Laemmle.  6  Misc. 
224,  25  NYS  330;  Allegany,  etc,  R. 
Co,  V.  Weldenfeld,  5  Misc.  43,  25  NTS 
71 ;  Keeler  v.  Brooklyn  El.  R  Co.,  9 
AbbNCas  166 ;  Auburn  City  Bank  t. 
Leonard.  20  HowPr  193 ;  Rogers  v. 
King,  8  Paige  210;  Innes  v.  Lansing. 
7  Paige  588;  Hertell  v.  Van  Buren, 
3  Edw.  30  [aff  9  Paige  61  (rev  on 
other  grounds  4  Hltt^49S)l. 
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tliis  rule,  but  the  rule  itself  is  well  settled  and  ap- 
plies prima  facie  whenever  it  appears  on  proper 
objection  because  of  the  pendency  of  another  suit, 
although  it  may  involve  the  same  cause  or  subject 
matter,  that  the  parties  in  the  second  suit  are  not 
substantially  the  same  as  those  in  the  first  suit/^ 

[$  100]  b.  Parties  Plaintiff.  Thus  it  is  well 
settled  as  a  general  rule  that  the  parties  plaintiff 


must  be  the  same  in  order  that  the  later  suit  may  be 
abated.*'  The  rule  has  been  applied,  for  example, 
in  the  absence  of  a  statute  rendering  it  inappli- 
cable, to  actions  by  different  plaintiffs  for  breach  of 
official  bonds  actions  on  promissory  notes  ;^  ac- 
tions to  establish  or  enforce  lieas;'^  actions  agaiiiRt 
the  officers  of  a  corporation;^  actions  against  stock- 
holders      actions   to   enjoin   nuisances   or  other 


N.  C— Propst  V.  Mathls.  115  N.  C. 
fi26,  20  SB  710 ;  Blackwell  Durham 
Tobacco  Co.  V,  McBIwee,  94  N.  C. 
426;  Redfearn  v.  Austin,  88  N.  C. 
41»;  Swepson  v.  Harvey,  69  N.  C. 
S87;  Boyif  V.  HawklnB,  17  N.  C.  196. 

Pa.— Ttiorp  V.  Boudwln,  228  Pa.  16B, 
77  A  421;  Blackburn  T.  Wataon.  86 
Pa.  241 ;  KinK  v.  Blackmore,  72  Pa. 
347,  IS  AmR  684 ;  Cornellua  v.  Vanars- 
dallen,  3  Pa.  434 ;  Streaper  v.  Fisher, 

1  Rawie  IBB,  18  AmD  604  ;  Harrlsburg 
V.  R.  Co.,  4  Dauph,  Co.  163 ;  Brooke 
V.  Phillips,  6  Pbila.  392.   

Philippine. — Manuel  v.  Wlgatt.  14 
PhUlpplne  ». 

Porto  Rico. — Molfulleda  v,  Latour,  B 
Porto  Rico  Fed.  834. 

8.  C. — Jenklna  v.  Atlantic  Coast  Line 
R.  Co.,  89  S.  C.  408,  71  SE  1010; 
Ix)Kan  V.  Atlanta,  etc,  R.  Co..  82  S. 
C.  618.  <4  SB  &1B;  State  v.  Stlckley, 
80  S.  C.  64.  61  SB  211.  12  AmSR  866, 
16  AnnCas  136;  Walters  v.  Laurens 
Cotton  Hills,  63  S.  C.  1B6,  31  SB  1 ; 
Davis  V.  Hunt,  18  S.  C.  L.  412;  Jones 
V.  Muse.  8  8.  C.  67. 

Tenn. — Madison  v.  Ducktown  Sul- 
phur, etc..  Co..  113  Tenn.  831,  88  SW 
668  (former  suit  by  part  only  ot 
complainants)  ;  Clement  v.  Clement, 
113  Tenn,  40,  81  SW  1249;  Morley  v. 
Power,  6  I^a  691 ;  Hall  v.  Calvert, 
(Ch.  A.)  46  SW  1120;  Moore  v.  Holt, 
8  Tenn.  Ch.  141;  Macey  v. ,  Childress, 

2  Tenn.  Cb.  23.  i 

Tex. — Cooper  v.  Mayfleld.  94  T?x.» 
107.  68  SW  827  {Att  (Civ.  A.)  67  SW 
481;  Langham  v.  Thomason,  6  Tex. 
127 ;  Kansas  City,  etc.,  R.  Co.  v.  State, 
(Civ.  A.)  166  SW  661;  Keator  v. 
Whittaker,  (Civ.  A.^  147  SW  806; 
Roohelle  v.  Pactflc  Bxpre^  Co..  56 
Tex.  Civ,  A.  142,  120  SW  548  ;  Pull- 
man Co.  V.  Hoyl^  B2  Tex.  Civ.  A.  634, 
116  SW  816;  Mutual  U  Ins.  Co.  v. 
HamiM,  (Clv.  A.)  99  SW  680;  Rleden 
V.  Kathlnan,  (Clv.  A.)  73  SW  426  : 
Qrlott  Ins.  Ca  v.  MoITatt  16  Tex. 
Cav.  A.  886,  89  SW  1018. 

Va.— McAllister  v.  Harman,  97  Va. 
E4S.  S4  SB  474. 

Wash.' — Hall  v.  Woolerr.  20  Wash. 
440,  56  P  562. 

W.  Va. — See  v.  Rofrers,  31  W.  Va. 
473,  7  SB  436  ;  Shenandoah  Valley  Nat 
Bank  v.  Bates,  20  W.  Va.  210. 

Wis. — Level  Land  Co.  v.  Sivyer,  112 
Wis.  442,  88  NW  317  :  Roberts  v.  Chl- 
cairo,  etc.,  R.  Co.,  101  Wis.  222,  77 
NW  161;  Koch  v.  Peters,  97  Wis. 
49a,  78  NW  16  ;  Wood  v.  Ijt&e,  IS  Wis. 
84. 

BnK- — Crowle  v.  Russell,  4  C.  P.  D. 
186 :  Sturges  v.  Curxon,  7  Exch.  17. 

Ont. — Whyte  v.  Cameron,  7  U,  C.  Q. 
B  378 

[a]  Aotloa  By  party  as  affalast 
wliom  pzlor  salt  Has  bssn  Olsmlssefl 

not  abated  by  pendency  of  prior  suit 
see  Tate  v.  Sanders,  246  Mo.  186,  149 
SW  486.     And  see  Infra  i  130. 

18.  Smith  V.  BUtchford,  S  Ind.  184, 
.62  AmD  504;  and  other  cases  dted 
In  the  precwIlnK  note. 

Ifli  u.  S. — Chicago  etc.,  R.  Co.  v. 
Well.  183  Fed.  966.  106  CCA  296; 
Converse  v.  Michigan  Dairy  Co.,  45 
Fed.  18 ;  Brooks  v.  Mills  County,  4  F. 
Cas.  No.  1,955,  4  DUl.  624  ;  Certain 
Itoga  ot  Mahogany,  6  F.  Cas.  No.  2.669, 
S  Sumn.  689 ;  Maupln  v.  PIo,  16  F. 
Cas.  9,309,  2  Craneh  C.  C.  88 ;  Wad- 
lelfdi  V,  Veazld,  28  F.  Cas.  No.  17,031, 
S  Sumn.  165. 

Ala. — Milbra  v.  Sioss-Sheflleld  Steel, 
etc,  Co.,  62  S  176 ;  McLaughlin  v. 
Beyer,  61  S  62 ;  Maxwell  v,  Peters 
Shoe  Col,  109  Ala.  371,  19  S  412; 
Hall  v.  Alabama  Terminal,  etc.,  Co.. 
104  Ala.  677.  »  B  43»,  SS  AmSR  87; 


Hall  v.  Hall,  47  Ala.  290;  McRae  v. 
Singleton.  36  Ala.  297  ;  Hall  v.  Hol- 
combe,  26  /Ala.  720. 

Cal. — Heilbron  v.  Fowler  Switch 
Canal  Co..  76  Cal.  426,  17  P  636.  7 
AmSR  183 ;  Felch  v.  Beaudry,  40  Cal. 
439  :  Ayres  v.  Bensley,  82  Cal.  620: 
O'Connor  v.  Blake.  29  Cal.  318. 

ni. — Sweeney  Mfg.  Co.  v,  Goldberg, 
66  111.  A.  668. 

Ind. — Moore-Mansfield  Construe,  v. 
Indianapolis,  etc.,  R.  Co..  101  NE  296. 
299  tcit  Cye]  (holding,  however,  that 
the  rule  dfd  not  apply  under  the  cir- 
ctimstances  of  this  case)  ;  Vogel  v. 
State.  107  Ind.  874,  8  NE  164:  Daw- 
son V.  Vauehan,  42  Ind.  395  :  Loyd  v. 
Reynolds,  29  Ind.  299  :  Blackburn  v, 
Kirkpatrick,  11  Ind.  844  ;  Smith  v. 
Blatchford,  2  Ind.  184,  62  AmD  604. 

*  Iowa, — Osbom  v.  Cloud,  28  Iowa 
104,  92  AmD  -413;  Guest  v.  Byington, 
14  Iowa  30. 

Kan. — Buist  v.  Citizens'  Sav.  Bank, 

4  Kan.  A.  700.  48  P  718. 

La. — Hacket  v.  Lenares,  IS  La.  Ann. 
204. 

Miss. — Foote  V.  Myers,  60  Miss.  790, 

Mo. — State  v.  McSpaden,  137  Mo. 
628,  39  SW  81. 

N.  H.— Barker  v.  Sastman,  76  N. 
H.  277.  82  A  160 ;  Bennett  v.  Chase, 
21  N.  H,  S70 ;  Wadlelgh  v.  Plllsbury, 
14  N.  H  873. 

N.  Y. — Dodge  v.  Cornelius,  168  N. 
T,  242.  61  NB  244  ;  Mandeville  v. 
Avery,  124  N.  Y.  876,  2ft  NE  9B1,  21 
AmSR  678 ;  Hlrsh  v,  Manhattan  R. 
Co..  84  App.  Div,  374,  82  NYS  764  ; 
Hood  V.  Hayward,  48  Hun  380,  1  NYS 
B66;  Fink  v.  Allen,  86  N.  Y.  Super. 
360 :  Lachalse  v.  Marks.  4  B.  D.  Smith 
612  note  a;  Long  v.  Baxter,  77  Misc. 
630,  138  NYS  606 ;  Hecker  v.  Mttehell, 

5  AbbPr  453  :  Paton  v,  Wright,  16 
HowPr  481 ;  Rogers  v.  King,  8  Paige 
210;  Innes  v.  Lansing,  7  PfUge  583. 

>  N.  C. — Redfeam  v.  Austin,  88  N.  C. 
418 :  Casey  v.  Harrison,  13  N.  C.  244. 

Pa. — Steecher  v.  Com.,  6  Whart  60. 

Porto  Rico. — Molfulledja  v.  Latotu*,  6 
Porto  Rico  Fed.  334. 
-  S.  C— Klnard  Nat  Bank  v.  Kinard, 
28  S.  C.  101.  6  SE  464 ;  Davis  v.  Hunt, 
18  S.  C  L.  412;  State  Treasurers  v. 
Bates.  18  8.  C  U  S62. 

Tenn. — Clement  v.  Clement.  118 
Tenn.  40,  81  SW  1S4»;  Hoore  v.  Holt. 
3  Tenn.  Ch.  141 ;  Macey  V.  Childress, 
2  Tenn.  Ch.  23. 

Tex. — Langham  v.  Thomason,  6  Tex. 
127;  Kansas  City,  etc.,  R.  Co.  v.  State, 
(Clv.  A.)  155  SW  B81:  Mutual  L.  Ins. 
Co.  v.  Hargus,  (Clv.  A.)  99  SW  B80 ; 
Olschewske  v.  King,  48  Tex.  Clv.  A. 
474,  96  SW  666;  Rleden  v.  Kothman. 
(Civ.  A.J  78  SW  425. 

Vt. — Thomas  v,  Freelon,  17  Vt  138. 

Wis.— Lefebre  v.  Utter,  22  Wis.  189  ; 
Wood  v.  Lake,  IS  Wis.  84. 

Ont, — Whyte  v.  Cameron,  7  U.  C  Q. 
B,  376. 

And  see  other  cases  supra  I  99. 

[a]  "That  the  nlalntUh  in  the  two 
suits  are  dlffszemt  ts,  prima  lacle,  an 
objection  to  the  plea."  Per  Black- 
ford, J.,  in  Smith  v.  Blatchford,  S  Ind. 
184,  187,  52  AmD  504. 

90.  White  V.  Wllktns,  24  Me.  299 
(imder  a  statute)  ;  Com.  v.  Cope,  45 
Pa.  161 ;  State  Treasurers  v.  Bates, 
18  8.  C.  L.  362  (holding,  however,  that 
when  ond  judgment  has  been  obtained 
on  the  bond,  all  subsisting  suits  will 
be  ordered  to  be  consolidated). 

[a]  Otherwise  under  statnte^But 
where  a  statute  provides  that,  in  an 
action  on  an  offlclal  bond  by  one  party, 
any  other  person  aggrieved  may  Ale 
his  suggestion  and  declare  for  snch 
breaches  as  he  thinks   proper,  one 


action  so  t>rought  will  abate  a  sub- 
sequent action,  the  statute  being  con- 
strued as  mandatory  and  exclusive. 
Com.  V.  Cope,  46  Pa.  181 ;  Com.  v. 
Straub,  35  Pa.  137 ;  Hartz  v.  Com.,  1 
Grant   (Pa.)  869. 

[b]  Simultaneous  Imvj  of  attach- 
ments*—And  In  Harmon  v,  McRae.  91 
Ala.  401,  8  S  548.  It  was  held  that 
an  action  by  a  creditor  against  a 
sheriff  for  the  simultaneous  ^evy  of  at-  - 
tachments  in  the  Interest  of  separate 
creditors.  Including  plaintiff,  against  a 
common  debtor  might  be  pleaddd  in 
abatement  <tf  a  second  action  by  an- 
other ot  those  creditors,  the  levy  being 
deemed  to  have  been  made  by  the 
shMllE  as  the  common  agent  ox  such 
creditors  and  for  the  ]olnt  benefit  ol 
all. 

ai.  Bennett  v.  Chase,  21  N.  H.  670 
(holding  that  where  A,  on  the  day  of 
the  date  of  a  promlBaory  note,  of 
which  he  was  the  payee  and  holder, 
commenced  a  suit  against  B  upon  the 
note,  and  tnree  days  thereafter  in- 
dorsed the  note  to  C,  and  C  then 
brought  suit  against  B  thereon,  a  plea 
of  another  action  pending  In  abate- 
ment was  Insufflcient,  where  It  merely 
set  forth  these  facts  without  alleging 
that  the  cause  of  action  was  the  same 
In  both  suits,  that  the  Interests  of 
plaintiffs  were  the  same,  and  that  the 
second  suit  was  comJnenced  by  plain- 
tiff In  the  first  by  the  name  of  pl^tUE 
In  the  second). 

32.  Egan  v,  Laemmle,  5  Misc.  (N. 
Y.)    224,  26  NYS  830. 

[a]  MeohanloB'  Ueas^(l)  In  New 
York,  under  the  Mechanics'  Lien  Law, 
any  lienor  may  commence  a  separate 
action  to  enforce  his  lien,  subject  to 
the  right  of  any  party  to  move  to  con- 
solidate the  actions  as  provided  by 
the  statute.  D.  G.  Burton  Co.  v. 
Cowan,  80  Hun  (N.  Y.)  392.  30  NYS 
317  [aff  150  N.  Y,  583,  44  NE  11231. 
(21  An  action  in  one  .court  by  a 
materialman  against  the  contractor 
and  owner  to  establish  a  mechanic's 
lien  Is  not  abated  by  the  pendency 
of  an  action  in  another  court  by  the 
contractor  to  foreclose  his  lien  on  the 
property,  where  the  materialman  Is 
not  made  a  party  to  the  latter  action. 
Egan  v.  Laemmle,  6  Misc.  224,  85  NYS 
330. 

[b]  Statute  to  the  contrary.^ — But 

in  West  Virginia,  under  Code  (1891) 
c  139  {  7,  after  a  suit  Is  begun  by 
one  lienholder  on  behalf  of  himself 
and  others  to  enforce  a  lien  against 
the  realty  of  a  Hving  judgment  debtor, 
no  other  lienholder  can  orlnK  an  In- 
dependent suit.  Foley  T.  Ruley,  43  W. 
Va.  513.  27  SB  268. 

33.  Loewensteln  v.  Diamond  Soda 
Water  Mfg.  Co.,  94  App.  Dlv.  383,  88 
NYS  313  (holding  that  an  action  by 
a  director  of  a  conmratlon  under 
Code  Clv.  Proc  19  1781.  1788,  In 
effect  providing  that  a  director  of  a 
corporation  may  brlner  an  action 
against  one  or  more  of  the  directors 
for  an  accounting  tor  their  ofllclal  mis- 
conduct, for  the  transfer  of  property, 
etc.,  was  no  bar  to  an  action  by  the 
stockholders  of  the  corporation  on  be- 
half of  themselves  and  all  other  stock- 
holders against  the  corporation  and  its 
directors  tor  an  accounting  -for  the 
fraud  of  the  directors,  for  the  setting 
aside  of  a  mortgage  given  by  them, 
etc.,  although  the  director's  action  was 
for  the  same  relief,  the  parties  plain- 
tiff were  closely  related,  and  their 
interests  In  the  subject  matter  were 
similar,  and  the  director  who  brought 
the  statutory  action  was  joined  as  a 
plaintiff  In  the  stookholderr  action). 

M.   Bulst  v.^tlaeos*  Bar.  Bank. 
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wrongs  and  far  domageB;^  aetions  by  husband  and 
wifej^  aetions  by  bailor  and  bailee;?^  actions  of 
replerin  f  actions  to  reoorer  land'}™  aetions  to  annul 
a  mairia^;'"  actions  by  administrators;'*  quo  war- 
ranto proceedings;"  proceedings  for  mandamus;'" 
and  in  many  other  c&es. 

On  the  record.  At  common  law,  to  support  a 
plea  in  abatement  of  another  action  pending,  plain- 
tiffs must  not  only  be  the  same,  but  they  must  be 
the  same  on  the  record.** 

I>ifferenca  in  name.  Where  the  names  of  plain- 
tiffs in  the  two  aetions  differ,  defendant  must  show 
their  identity  or  his  plea  in  abatement  will  be  bad, 
the  names  not  being  idem  sonans.'*' 

Addition  of  copUintiit  by  amendment.  Since 
plaintilEs  in  the  two  actions  must  be  the  same,  it  has 
been  held  that  where  a  second  action  is  originally 
between  the  same  parties,  but  after  a  plea  in  abate- 
ment is  filed  in  the  second  action  plaintiff  therein 
amends  by  leave  of  court,  adding  a  coplaintiff,  the 
plea  is  properly  overruled." 

Ezceptiona  to  the  general  rule.  To  the  rule  that 
the  plaintiffs  in  the  two  actions  must  be  the  same 


there  are  certain  exertions,  or  apparent  exceptions, 
to  be  noted  hereafter,  namely :  In  the  ease  of  qui  tam 
actions  to  recover  a  penalty  brought  by  different 
plaintiffs;"  actions  by  a  party  and  by  his  privy;" 
actions  by  a  nominal  party  and  by  the  real  party  in 
interest;*^  aetions  by  one  of  a  class;*"  and  in  some 
jurisdictions  in  the  case  of  cross  suits,  where  plain- 
tiff in  the  second  suit  is  defendant  in  the  prior 
suit.**  Ab  we  have  seen  in  another  place,  there  is 
also  an  exception  in  certain  ca&es  of  .set-off  and 
counterclaim,*  and  in  some  jurisdictions,  but  not 
in  all,  a  pending  attachment  may  be  pleaded  by  a 
garnishee  therein  in  abatement  of  a  suit  against  him 
for  the  debt  by  the  original  debtor.**  Exceptions 
are  also  created  by  statute  in  some  eases  for  the 
purpose  of  avoiding  multiplicity  of  suits.** 

Oontribntion  to  expenses  of  first  suit.  The  fact 
that  .plaintiff  in  the  second  suit  contributed  to  the 
expenses  of  the  first  suit  by  a  different  plaintiff 
does  not  render  the  pendency  of  the  first  suit  plead- 
able in  abatement  of  the  second.*' 

[$^101]  c.  Parties  Defendant.  It  is  also  neces- 
sary as  a  general  rule  that  defendants  diall  be  sub- 


4  Kan.  A.  700.  4ft  P  718  (holding  that 
two  or  more  eredlton  of  an,  buotv«nt 
corporation  may  prooeed  coneurrentlT 
sj^fnst  a  stocKh<dder  to  enforce  hu 
Ttatrutory-  liability,  and  the  pendency 
of  proceedings  by  one  creditor  la  no 
bar  to  that  of  another;  bat  the  court 
has  ample  autnorfty  to  protect  the 
stf>clcholder  so  that  he  be  not  required 
to  make  more  than  one  payment  In 
dlsctaam  of  his  liability). 

QS~  Hellbron  v.  Fowler  Switch 
Canal  Co.,  75  Cal.  426,  17  P  585.  7 
AmSR  18S  (holding:  that  an  action  to 
restrain  the  diversion  of  the  waters  of 
a  stream,  and  for  the  recovery  df 
damages,  could  not  be  pleaded  in 
abatement  of  a  subsequent  action 
brousrht  by  the  same  pialntifTs  and 
another  against  the  same  defendant.- 
In  -which  no  damans  were  asked,  and 
in  -nrhlch  the  complaint  charged  the 
actual  diversion  and  threats  to  con- 
tinue the  same  at  a  date  subsequent 
to  the  bringing  of  the  first  action,  the 
decision  In  this  case  being  expressly 
based  on  the  fact  that  the  parties  were 
not  the  same,  although  It  might  well 
have  also  been  based  on  the  ground 
that  the  cause  of  action  and  the  relief 
souB^lit  were  not  identlcdl  in  the  two 
actions)  ;  Hadlson  v.  Ducktown  Sul- 
phur, etc,  Co.,  113  Tenn.  381,  88  SW 
CSS  (holdtau?  that  a  plea  by  one  de- 
fendant of  former  suit  pendlns  should 
not  be  BOBtalned  to  a  tail  against  two 
defendants  to  restrain  a  nuisance,  and 
for  damages  resulting  therefrom,  where 
the  former  suit  was  by  a  part  only  of 
complainants,  and  was  for  an  Injunc- 
tion only,  without  any  claim  for 
damagee). 

a6h  Langham  v.  Thomason,  B  Tex. 
1J7  fholdlng  that  at  common  law  a 
former  suit  pending  on  the  same  cause 
of  action  in  the  name  of  the  wife 
•lone  Is  not  a  good  plea  in  abate- 
ment to  a  suit  in  the  name  of  ■  the 
husband  and  wife). 

flff.  Aldrlch  V.  Hbdses,  164  Mass. 
•70,  4S  NB  307  (holduig  that  where 
the  conslfmees  of  goods,  who  are  part- 
ners, having  the  rl^tfnl  possesion  of 
them,  with  the  right  to  sel!  them  and 
to  pay  for  them  as  they  are  sold, 
tke  title  remaining  In  the  consignor 
until  the  purchase  price  has  been  paid, 
bring  trover  for  the  conversion  of  the 
SQods  by  an  officer,  who  has  seized 
them  upon  an  execution  against  one 
of  the  consignees,  the  pendency  of  a 
prior  action  In  the  same  coart  by  the 
consignor  against  the  officer  for  the 
coBverrton  of  the  same  goods  Is  no 
defense  either  In  abatement  or  In 
bar). 

m   Haley  t.  8tub1»,  E  Masa  880 
(baUlnc  teat  on  aetioa  of  replevin  Is 


not  abated  by  the  pendency  of  another 
action  for  toe  same  chattels  brought 
by  defendant  against  a  third  person). 
89.   HaU  V.  Holo(»nbe,  26  Ala.  720 

(holding  that  In  an  action  tor  the  re- 
covery of  land  a  plea  In  abatement 
setting  up  the  pmdenoy  of  a  prior 
Bult  broo^t  1^  plalntift  and  othen  to 

recover  the  same  land  Is  bad  on  de- 
murrer). 

SO.'  Long  V.  Baxter,  77  Mlso.  680. 
1S8  NTS  505  (holding  that  the  rtght 
of  a  mother  under  Code  Civ.  Proc. 
S  1744,  to  sue  to  annul  the  marriage 
of  her  son  as  under  the  age  of  con- 
sent, la  not  abrogated  because  defend- 
ant wife  had  brought  a  similar  action). 

81.  Mllbra  v.  Sloss-Sheffleld  Steel, 
etc.,  Co.,  (Ala.)  62  S  176  (holding 
that  a  plea  of  ne  unques  administrator. 
In  an  action  by  an  administrator  for 
the  wrongful  death  of  his  Intestate, 
t>a8ed  on  another  action  pending: '  by 
one  Mllbum  administrator  of  one  Mil- 
bum,  was  bad,  since  that  name  was 
not  Idem-aonans  with  Mllbra,  the  name 
of  deceased  and  of  plaintiff  adminis- 
trator). 

33.  Vogel  V.  State,  107  Ind.  374.  8 
NB  164 :  State  v.  McSpaden,  187  Mo. 
628.  39  SW  81. 

Abatement  of  qno  wanaato  pro- 
oeedlngs  e'enerally  see  Quo  Warranto 
[82  Cyc  1440]. 

[a]  Quo  warranto  pending-  eleetloB 
•ontest,— The  fact  that  an  election 
contest  proceeding  between  two  parties 
claiming  a  public  office  is  pending  does 
not  affect  the  right  of  the  state  to 
proceed  at  the  same  time  by  Informa- 
tion against  the  Incumbent.  Vogel  v. 
State,  107  Ind.  874,  8  KB  164 ;  SUte 
V.  Bnckland,  28  Kan.  269. 

[b]  Quo  wanasto  to  slate  and  on 
xalatlon  of  prlvaU  ladmdnal^A  quo 
warranto  proceeding  In  the  supreme 
court  by  the  prosecuting  attorney, 
officially,  in  the  name  of  the  state, 
and  Independently  of  any  suggestion 
by  any  private  person,  will  not  be 
abated  by  the  pendency  in  a  circuit 
court  of  a  similar  proceeding  pre- 
viously Instituted  by  the  same  omcer 
on  the  relation  or  private  pereons. 
State  V.  McSpaden.  187  Ma  StS.  89 
SW  81i 

[c]  Quo  warranto  and  mit  for  in- 

JnnoUoa. — it  is  no  ground  for  abate- 
ment of  a  quo  warranto  proceeding  to 
try  title  to  publlfc  office,  brought  In 
the  name  of  the  state,  after  leave 
granted  by  the  attorney-general,  on  the 
relation  of  three  individuals  as  ofncers, 
that  there  la  pending  another  action 
against  the  same  defendants,  brought 
by  two  of  the  same  individuals  as 
ofllcera  and  another  as  an  officer,  for 
an  injunction  to  restrain  dtfendants 
from   ucerdilnc   the  dutfae  of  the 


offices,  since  neither  the  parties  nor 
the  cauaea  of  action  are  the  same. 
State  V.  Stlckley,  80  S.  Or  64,  61  BE 
211.  128  AmSR  8S6,  16  AnnCas  186. 

38.  Sehull  V.  Ony  County  C<nnra., 
64  Kan.  101,  87  P  994  (holding  that 
the  pendency  of  a  mandamus  proceed- 
ing In  the  name  of  the  state  will  not 
prevent  the  prosecution  of  such  pro- 
ceeding? by  an  Individual  for  the  Kune 
relief)  ;  Poote  v.  Myers.  60  Miss.  790 
(holding  that  the  pendency  of  a  pro- 
ceeding by  an  Individual  for  a  man^ 
damns  waa  no  ground  for  abatement 
of  another  proceeding  for  the  same 
purpose  upon  his  relation  In  the  name 
of  the  district  attorney). 

Abatement  of  manOamns  pzooeed- 
Inga  generally  see  Mandamus  [26  Cyc 
184-186.  420  et  seq]. 

34.  Davia  v.  Hunt.  18  S.  C.  t>.  412 
(holding  that  a  plea  to  an  action  at 
law  of  the  pendency  of  a  former  suit 
In  equity  was  bad  where  the  com- 
plainant In  the  bill  waa  a  different 
person  from  plaintiff  in  the  action,  and 
the  latter  was  a  defendant  In  the  bill, 
although  It  was  admitted  that  the 
action  at  law  was  for  the  benefit  of 
the  complainant  In  the  bill)  ;  Whyte 
V.  Cameron,  7  U.  C.  Q.  B.  878  (hold- 
ing that  where,  to  an  action  brought 
by  plaintiff  on  the  common  counts, 
defendant  pleaded  a  prior  suit  between 
the  same  parties  for  the  same  identical 
cause  of  action,  and  prayed  an  inspec- 
tion of  the  record  and  It  appeared  on 
Inspection  that  plalntlfTs  name  In  the 
former  suit  was  James  W.  Whyte,  and. 
In  the  second  James  M.  Whyte,  the 
variance  waa  fatal). 

3B.  Mllbra  v.  Sloss-Sheffield  Steel, 
etc.,  (Ata.)  62  S  176;  McLaughlin  v. 
Beyer,   (Ala.)   61  S  62. 

86.  Hellbron  V.  Fowler  Switch 
Canal  Co.,  76  CaL  426.  17  P  616.  7 
AmSR  188. 

37.  See  Infra  |  108. 

38.  See  Infra  |  108. 

39.  See  infra  I  104. 

40.  See  infra  |  106. 

41.  See  supra  |  107. 
49.    See  supra  f  94. 

43.  See  supra  |  66. 

44.  Actions  on  official  iMBds  see 
supra  I  100  note  20. 

Actions  to  establish  or  enforce 
liens  see  supra  I  100  note  22. 

45.  Davis  V.  Petrlnovich,  112  Ala. 
664,  21  S  844,  36  LRA  616  (holding 
that  pendency  of  a  suit  to  enjoin  the 
collection  of  a  tax  la  no  ground  for 
abating  a  Uke  suit  by  another,  al- 
though he  contributed  toward  the  ex- 
penses of  the  first  suit).  But  see 
Oage  V.  Bulkeley,  Ambl.  108,  27  Re- 
print 65  (In  which  case  Lord  Chancellor 
Hardwleke.  on  aimllcation  for  a  stay, 
stated  that  the  fact  that  both  suits 
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stantially  the  same  in  both  snits.^  As  a  rule  there- 
fore an  action  is  not  pleadable  in  abatement  of  a 
subsequent  action  by  the  same  plaintiff  against  a 
different  defendant"  The  rule  has  been  applied, 
for  example,  in  the  absence  of  a  statute  to  the  con- 
trary,  in  the  case  of  creditors*  suits;"  actions 
against  a  corporation  and  against  a  stockholder;*' 
foreclosure  suits;"  actions  of  replevin;"*^  and  in  many 
other  cases."* 

All  defendants  not  the  same.  In  some  cases  it 
is  said  that  to  sustain  a  plea  of  another  suit 
pending  the  suit  must  be  between  all  the  same 

were  to  be  at  the  expense  of  tt)e  same 
party  carriecl  great  marks  of  suepi- 
clon  that  It  was  a  contrivance). 

46.  U.  S. —  Estes  V.  Worthlngton, 
SO  Fed.  465  ;  Wadlelph  v.  Veazle.  28 
F.  C&9.  No.  17,031.  8  Sumn.  165. 

Oa. — Rogers  v.  Bishop,  15  Qa.  270. 

Kan. — Wilson  v.  Fuller,  9  Kan.  176. 

La. — Thompson  v.  Oomerand.  ISl 
La.  1066,  60  S  682;  LawBon  v.  Kouns. 
Ufann.  ITnrcp.  Caa.  12. 

He.— Seveiy  v.  Nye,  M  Me.  246. 

Mass. — Traiy  v.  Preble,  117  Mass. 
4;  Moore  v.  iMTtite,  106  Mass.  4S5; 
Bun  Mut.  Zna.  Co.  v.  HalL  104  Maw. 
607:  Murray  v.  Shearer,  7  Cush.  838. 

Ho.— Mlchelln  Tire  Co.  v.  Webb,  148 
Mo.  A.  67B>  127  8W  048. 

Pa. — ^Thorp  v.  Boudwin,  228  Pa.  166, 
77  A.  421. 

S.  C. — lAgan  V.  Atlanta,  etc.,  R. 
Co.,  82  S.  C.  518.  64  SE  515;  Davis 
V.  Hunt,  18  8,  C.  t.  418. 

W.  va. — Shenandoah  Valley  Nat. 
Bank  v.  Bates,  20  W.  Va.  210. 

Eng. — Newton  v.  Liddlard,  9  Q.  B. 
fil6,  68  ECL  616,  116  Reprint  1410; 
ones  V.  Tooth,  8  C.  B.  666.  64  ECL 
665  :  HeniT  V.  Nash.  1  Exch.  826 ; 
Sowter  Dun  Eton,  i  M.  A  R  808,  17 
ECL  681. 

And  see  the  cases  dted  supra  S  99- 

47.  U.  S.— Wadleigh  v.  "ViBazie,  28 
■F.  Cas.  No.  17.031,  3  Sumn.  166. 

Ariz.— Babbitt      Field,  6  Ariz.  6,  62 
P  775. 

Ga. — Augusta,  etc.,  R,  Co.  v.  Dor- 
sey,  68  Ga.  228. 

Kan.— WIlBon  v.  Fuller,  9  Kan.  176. 

Ky. — Berry  v.  Pusey,  80  Ky.  166, 
3  KyL  656  (holding  that  In  an  action 
by  a  physician  against  the  captain  of 
.  a  steamboat  to  recover  for  services 
rendered  under  an  alleged  contract 
'm^e  with  the  captain,  an  action 
ftsalnst  the  owner  of  the  steamboat  on 
the  same  cause  of  action  cannot  be 
pleaded  In  abatement). 
'  Me.~Ciunber1and  County  v.  Central 
Wharf  Steam  TowbOat  Ca,  90  He.  95. 
S7  A  867.  60  AmSR  246;  Severy  v. 
Nye.  68  Me.  248. 

Md.— State  v.  Boyce.  72  Md.  140. 
1!)  A  368,  20  AmSR  468  and  note,  7 
LP  A  272. 

Mb88. — State  Bank  v.  Welles.  8  Pick. 
15 :  Ilslev  v.  Stubbs,  6  Mass.  280. 

Mo. — Mlchelln  Tire  Co.  v.  Webb,  148 
Mo.  A.  879,  127  SW  948. 

Pa. — Thorp  V.  Boudwin,  228  Pa.  166, 
77  A  421. 

Philippine.— Manuel   v.    'n^gett,  14 
Philippine  9. 

S.  C. — Logan  V.  Atlanta,  etc.,  R.  Co., 
82  S.  C.  618,  64  SE  616:  Mayfleld  v. 
Atlanta,  etc.,  R.  Co.,  79  8.  C.  668.  61 
SE  106. 

Ter. — Pullman  Co.  v.  Hoyle,  62  Tex. 
Civ.  A.  634,  116  SW  816. 

W.  Va. — Shenandoah  Valley  Nat. 
Bank  v.  Bates,  20  W.  Va.  210. 

See  McDonald  v,  Qreen  Bay,  etc.. 
Canal  Co.,  42  Wis.  335  (where,  how- 
ever, a  stay  was  granted). 

48.  Shenandoah  Valley  Nat.  Bank  v. 
Bates,  20  W.  Va.  210  (holding  that 
defendant  !n  a  creditors'  suit  cannot 
plead  in  abatement  the  pendency  of 
other  creditors'  suits  to  which  he  is 
not  a  party). 

49.  Mlchelln  Tire  Co.  v.  Webb,  148 
Mo.  A,  679,  127  SW  948  (holding  that 
the  pendency  of  an  action  by  a  credi- 
tor of  an  Insolvent  corporation  against 
the  corporation   is.  not  ground  for 


abatement  of  an  action  by  the  same 
creditor  against  a  stockholder  of  the 
corporation  on  the  same  debt  under 
a  statute  allowing  such  actions  against 
stockholders  without  Joining  the  cor- 
poration). 

50.  Babbitt  V.  Field.  6  Ariz.  6,  62  F 
775  (holding  that  a  Junior  Uenholder 
who  is  not  a  party  to  a  proceeding 
foreclosing  a  deed  of  trust  and  who  Is 
not  affected  thereby  cannot  plead  such 
proceeding  In  abatement  of  another 
cult  to  foreckwe  the  same  deed  of  trust). 

81.  Wlbon  T.  FuUer,  9  Kan.  179 
(holding  that  an  answer  in  replevin 
that  there  la  another  action  In  the 
same  court  la  favor  of   the  same 

SlaintUf,  but  asalnat  a  different  de- 
endant,  to  recover  the  same  properto; 
and  that  defendant  in  such  action  held 
and  Justllled  ae  a  mere  bailee  and 
receiptor  for  defendant,  does  not  state 
a  defense).  And  see  Ilsley  v.  Stubbs, 
5  Mass.  280  (holding  that  an  action 
of  replevin  is  not  abated  by  the  pend- 
ency of  another  action  tor  the  same 
chattels  brought  by  defendant  agalnat 
a  third  person). 

63.  See  the  cases  referred  to  Infra 
this  section. 

[a]  AoUons  avmliurt  partners.^— 
Where  a  member  of  a  commercial 
partnership  is  sued  on  his  solidary 
obligation,  the  plea  of  Us  pendens  will 
not  lie  because  plaintiff  has  also  asked 
to  be  placed  on  the  account  in  the 
'succession  of  a  deceased  partner  for 
the  amount  of  his  claim  against  the 
former  commercial  partnership,  as  de- 
fendants are  different,  Thompson  v. 
Gosserand,  131  La.  1056,  «0  S  682. 

63.  Estes  v.  Worthlngton,  80  Fed. 
466  (where  It  is  said  In  an  equity  case 
by  Wallace,  J.,  that  "the  plea  of  sn- 
other  suit  pending  is  good  only  when 
the  first  suit  Is  between  all  the  same 
parties,  and  a  full  decree  can  be  had 
therein  respecting  the  matters,  of  the 
second  suit'').  And  see  Pullman  Co. 
v.  Hoyle,  62  Tex.  Civ.  A.  634.  IIB  SW 
216. 

54.  Estes  V.  Wortbington,  80  Fed. 
466. 

[a]  An  action  "bf  •  Jndnne&t 
oTCditor  to  determine  the  validity  of 
a  conflicting  conveyance  and  Ifens  Is 
not  barred  by  the  pendency  of  another 
action  between  some  <mly  of  the  parties 
to  foreclose  some  6t  the  llcos.  Lev^ 
Land  Co.  V.  Slvyer.  113  Wis.  442,  88 
NW  817. 

66.  Oa. — ^Rogers  t.  Hosklns,  16  (3a. 
270. 

111.— Haas  V.  Rlghelmer,  220  III.  193, 
77  NB  69. 

Ind. — Moore-Mansfleld  Constr.  Co.  v. 
Indianapolis,  etc^,  R.  Co.,  101  NE  296  ; 
Atkinson  v.  State  Bank,  6  Blackf.  84 ; 
Rehman  v.  New  Albany  Belt,  etc.,  R. 
Co.,  8  Ind.  A.  200,  85  NE  292  (hold- 
ing that  If  the  same  plaintiffs  bring 
two  actions  at  different  times  upon  the 
same  cause,  the  first  one  against  a 
Hlngle  defendant,  and  the  second 
against  defendant  In  the  prior  action 
and  also  against  another  Joined  as  a 
defendant,  the  actions  will,  so  far  as 
concerns  defendant  who  is  a  party  de- 
fendant to  both  actions,  be  between  the 
same  parties,  and  the  second  action 
as  to  him,  by  reason  of  the  pendency 
of  the  prior  action,  may  be  abated). 

Iowa. — Qulnn  v.  Montma  County,  140 
Iowa  106,  117  NW  1100. 
Mlnn.---S«yeradorf  '  v.     Sump,  St 


parties;"  and  in  some  cases  it  is  tme  that  a  suit 
against  one  person  is  not  pleadable  in  abatement 
of  a  subsequent  suit  by  the  same  plaintiff  against 
the  same  defendant  and  others.*^  By  the  weight 
of  authority,  however,  it  is  not  essential  that  de- 
fendants be  entirely  the  same.  If  the  actions  are 
based  upon  substantially  the  same  facts,  the  first 
will  abate  the  second,  at  least  as  to  those  defendants 
who  are  named  in  both,  although  there  are  more 
defendants  in  one  action  than  in  the  other." 

Suits  again&t  joint  and  serend  obligors.  In  some 
jurisdictions  it  has  been  held  that  in  an  action 

Minn,  496,  41  NW  101,  12  AmSR  678 
(additional  defendants  m  the  first  suit). 
N.  Y.— Qause  v.  Bolt,  49  Mlsa  840. 

99  NTS  442   [aff  115  App.  Div.  897. 

100  NTS  1117  (aff  188  nT  T.  646,  80 
NE  666)1. 

N.  C— Emry  v.  Chappell.  148  N.  C, 
327.  62  SE  411. 

Eng. — Bedford  v.  Bishop,  Hob.  137, 
80  Reprint  287. 

'[a]  OtiMX  qnetrtlons  InTolvad^ 
The  efftet  as  an  abatement  cannot  be 
avoided  by  raising  a  new  question  as 
to  a  new  party  In  the  seocoid  suit 
along  with  the  old  quesdao  as  to  de> 
fendant  In  both  suits.  Memphis  T. 
Dean,  8  Wall.  (U.  S.)  64,  L.  ed.  326. 

[b]  l^dnder  of  defendants. — In 
an  action  against  A.  the  pendency  oC 
a  former  suit  for  the  same  cause, 
brought  by  plaintiff  against  A  and  B 
— a  mlsjolnaer  o6  defendants — mB.y  bo 
pleaded  In  abatement.  Atkinson  v. 
State  Bank.  6  Blackf.  (Ind.)  84. 

[cl  Snbseqaant  aoUoaJi  affaluat 
•aoh  defendant. — The  pendency  of  an 
action  brought  against  persons  claim- 
ing title  under  a  referee's  deed,  to 
set  aside  such  deed  as  fraudulent  an4 
for  the  recovery  of  the  possession  of 
the  -premises,  may  be  pleaded  in  abate- 
ment of  subsequent  actions  brought 
by  the  same  plaintiff  against  each  of 
defendants  in  that  action  to  recover 
tlie  possession  of  the  premiws  and  for 
mesne  profits.  Dawley  v.  Brown,  6& 
Barb.  (N.  Y.)  107. 

[  d  ]  Aotloss  against  oorporatloii 
and  stookholders. — The  pendeac)-  of  an, 
action  by  a  creditor  against  a  corpora- 
tion to  recover  a  corporate  debt  is 
ground  of  abatement,  on  objection  by 
the  corporation,  of  a  subsequent  action! 
by  such  creditor  on  the  same  debt 
against  the  corporation,  although  in 
such  subsequent  action  stockholders 
are  Joined  as  defendants  Hor  the  pur- 
pose of  enforcing  their  statutory  lia- 
bility for  the  debt  Oause  v.  Boldt,  49 
Misc.  340,  99  NY3  442  [Eff  116  App. 
Div.  897.  100  NYS  1117  (aff  18S  N.  T. 
546.  80  NE  666)]. 

[e]  Different  defendants  represMt- 
ing  tlw  public— WJiere  plalnUff  sued 
the  road  supenMsors  and  township 
trustees  of  M  county  In  their  repre- 
sentative capacity  to  detennlne  tbe 
proper  Iftcation  of  -a  certain  highway; 
and  thereafter  brought  a  second  suit 
against  the  county  and  certain  In- 
dividual landowners,  raising  the  same 
Issue,  It  was  held  that  since  there  was 
a  defendant  in  each  case  representing' 
the  public,  and  a  decision  in  either 
would  be  res  Judicata  against  the  pub- 
lic, the  difference  In  parties  was  in- 
EUfflcient  to  entitle  plaintiff  to 
maintain  the  second  action  against  a. 
plea  of  another  action  pending.  Quinn 
v.  Monona  County,  140  Iowa  105,  117 
NW  1100. 

If]  Stilts-  to  esUbUsh  trust,  for 
aoooauUng',  and  for  partition.— I  n 
Haas  vTRigheimer,  220  III.  193,  77 
NE  69.  It  was  held  that  the  pendency 
of  an  action  In  the  superior  court  of 
C  county,  by  one  of  the  children  of  S 
against  the  other  children,  to  establish 
a  constructive  trust  In  favor  of  all  the 
children  In  lands,  the  legal  title  to- 
which  was  at  the  comm encemen t  of 
the  suit  In  one  of  defendants,  and  In 
which  the  supreme  court  had  directed 
a  decree  for  complainant,  and  In  which 
an  accounting  for  rmts,  the  appolnt- 
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sgainat  one  of  two  or  more  joint  and  sevonl  o1^ 
ligora  a  pka  that  there  is  another  aetitm  pending 
agminst  aU  ^  obligors  for  the  same  eanse  will  abate 
the  action,'"  and  vice  versa."  By  tiie  wei|^  of 
authority,  however,  plaintiff  may  the  same  time 
maintain  a  joint  action  against  all  and  a  several 
aetion  i^unst  eadi  obl%or  mitil  satisfaetitm  is 
obtained,  since  he  has  the  two  distinot  remedies,  and 
the  mere  pendency  of  Uie  one  aetion  will  not  abate 
the  otfaer.^ 

SuitB  againit  tort-faMon.  It  is  dear  of  oonrse 
that  the  pendency  of  an  aetion  for  tort  against  one 
persmi  eanuot  be  plebded  in  abatenmt  of  an  aetion 
for  tort  against  another,  where  the  liability  of  each 
ia  several ;  and  where  two  joint  tort-feasors  are  sued 
separately  for  the  same  tort,  the  pendency  of  the 


suit  against  one  eannot  be  pleaded  in  abatem^t  of 
the  suit  against  £hd  other.*"  And  in  a  suit  in  equity 
against  two  or  more  tort-feasors  for  an  injonotion 
and  an  accounting  a  pending  suit  1:^  cimiplainant 
against  one  of  defendants  for  the  same  matters  is 
not  ground  for  abatemoit.''' 

ProoeaiUng  la  rem.  Where  a  nonresident  is  pro- 
ceeded against  by  substituted  process,  the  judgment 
can  operate  only  on  the  property  seized,  and  where 
such  suit  is  against  two  parties,  and  the  property 
of  one  of  them  is  seized,  the  suit  can  be  invoked 
as  lis  pendens  onfy  by  the  parfy  whose  property 
has  beoi  seized.*^ 

102]  d.  Parties  Occnpylng  Diflennt  Positions 
on  Bacord.  It  is  held  in  some  jurisdictions  that  it 
is  ground  for  abatement  of  an  action  that  a  prior 


ment  of  a.  receiver,  and  i^eral  re- 
lief was  prayed,  -waa  ground  for  abate- 
ment -or  a  suit  thereafter  commenced 
In  the  circuit  oourt  of  C  county,  which 
had  concurrent  jurisdiction  with  the 
superior  court,  by  one  of  the  children 
for  partition  of  the  land  and  for  an 
accounting,  although.  In  addition  to  the 
persons  who  were  parties  to  the  first 
cult,  persona  who  had  become  Inter- 
ested In  the  land  since  the  tiling  of 
the  bin  therein  were  made  parties  to 
the  sectHMl  suit,  as  the  relief  sought 
in  the  second  suit  might  be  obtained  in 
the  flrs^  and  was  for  all  practical  pur- 
poses the  same  as  that  sought  In  the 
nrst,  and  the  subject  matter  of  the 
two  suits,  the  rcAl  estate  and  the 
rights  of  the  children  of  S  therein  and 
in  the  rents  thereof,  was  the  same. 

68.  IT.  8.  Price,  9  How.  <U.  8.) 
St.  13  li.  ed.  66 ;  Oraves  v.  Dale,  l  T. 
&  Man.  (Ky.>  190. 

ST.  OcHnmerdal  Bank  v.  Jarvls,  4 
r.  C.  O.  B.  O.  S.  257. 

BB.  17.  a  T.  Cuehman,  25  T.  Caa. 
Ko.  14,908,  3  Sumn.  426  :  People  v. 
Uarnson,  82  III.  84 ;  Moore  v.  Rogers, 
19  HI.  347 ;  Turner  v.  Whitmore,  63 
Me.  526 ;  State  Bank  v.  Welles.  3  Pick. 
(Mass.)  IB.  And  see  Prosser  v.  Evans, 
ri895]  1  Q.  B.  108;  In  re  Davison,  13 
Q.  B.  D.  60.  See  also  Contracts  [9 
Cyc  6681. 

Ia]  xeaMB  f<w  rule.— When  a 
party  enters  Into  a  Joint  and  several 
oblisatioin.  he  in,  effect  agrees,  that  he 
will  be  liable  to  a  Joint  action,  and  to 
a  several  action  for  the  debt ;  and  If 
ttaen  a  Joint  Judgment  can  be  no 
bar  to  a  several  suit.  If  that  Judgment 
remains  unsatisfledL  The  defect  of  the 
oppoelns  argument.l>,  that,  ft  supposes, 
that  the  obligee  has  an  election  only 
of  the  one  remedy,  or  of  the  other ; 
and  that  by  electlnff  a  Joint  suit,  he 
wslTcs  hfs  right  to  maintain  a  several 
sidt.  That  I  take  not  to  be  a  sound 
I««K]  Interpretation  of  tite  contract. 
The  remedies  are  concurrent  And  I 
know  of  no  principle  of  law,  which 
would  have  prevented  the  plalntltTs 
from  bringing  a  Joint  suit  and  a  sev- 
eral suit  on  the  bond  at  the  same  time, 
and  proceeding  therein  pari  passu." 
Per  Story,  J.,  in  U.  S.  v.  Cushman,  25 
F.  Cas.  No.  14,908,  2  Sumn.  420.  440 
[quot  With  approval  Turner  v.  Whit- 
more, 03  Me.  526,  628]. 

[b]  Actions  against  ^indpal  and 
sarsti— ■—  The  rule  applies  In  actions 
against  principal  and  •  auretles  Jointly 
and  severally  liable.  U.  6.  v.  Cush- 
man. tS  F.  Caa.  No.  14,908,  2  Sumn. 
12C ;  People  v.  Harrison,  82  111.  84 ; 
Chase  v.  Wright,  116  Iowa  656,  90 
SW  357  ;  Tracy  v.  Preble,  117  Mass. 
4:  Moore  v.  l<orlng,  106  Mass.  466  ; 
Uurray  T.  Shearer,  7  Cush.  ( Mass. ) 
333;  State  Bank  v.  Welles,  3  Pick. 
iMass.)  16.  Contra  see  U.  S.  v.  Price, 
»  How.  <U.  S.)  83,  13  L.  ed.  66; 
Commercial  Bank  v.  Jarvls,  6  U.  C. 
Q.  B.  O.  S.  267  (holding  that  In  an 
action  asainst  a  sheriff  and  his  sure- 
ties upon  their  Joint  and  several  cove- 
aant  entered  Into  under  a  statute,  it 
was  a  cood  plea  in  abatement  that 


anothor  action  for  the  same  cause  was 
pending  against  the  sheriff  alone). 

[c]  Death  of  Joint  obUsor^n 
State  Bank  v.  Welles,.  8  Pick.  (Mass.) 
16,  an  action  was  brou^t  against  two 
obligors  on  a  Joint  and  several  bond. 
One  died,  and  his  deatji  was  suggested 
on  the  record,  and  the  action  proceeded 
against  the  other.  It  was  held  that  a 
separate  action  mli^t  be  sustained 
against  the  executor  of  the  deceased 
while  the  first  action  was  pending 
against  the  survivor.  To  same  effect 
is  Union  Bank  v.  Mott,  27  N.  Y.  038. 
Contra  V.  S.  v.  Price.)  How.  (U.  S.) 
83.  13  L.  ed.  66  (holdlnir  that  where 
Joint  and  several  bonds  were  gtvin  for 
duties,  and  the  United  States  recovered 
a  Joint  Judgment  against  all  the 
obligors,  and  then  the  surety  died.  It 
was  not  allowable  for  the  United  States 
to  proceed  in  equity  against  the  ex- 
ecutor of  the  deceased  surety  for  the 
purpose  of  holding  the  assets  respon- 
sible). 

_  69.  U.  S.~Este8  V.  Worthtngton,  80 
Fed,  465.  See  Lovejoy  v.  Murray,  3 
Wall.  1.  18  L.  ed.  129. 

Me, — Cumberland  County  v.  Central 
Wharf  Steam  Tow-Boat  Co.,  90  He. 
95,  37  A  867,  60  AmSR  246  (holdhig 
that  a  third  party  Injured  through  the 
fault  of  the  master  of  a  towtXMu  may 
recover  of  the  owner  therefori  even 
though  those  upon  the  vessel  betng 
towed  were  also  In  fiuilt,  and  tke  pend- 
ency of  an  aotlcm  asnUnst  the  owner 
of  the  vessel  for  such  fault  does  not 
abate  an  action  against  the  owner  of 
the  tovboat  for  the  fault  of  the 
latter)  ;  Severy  v,  Nye,  68  Me.  246. 
.  ^1*^,;— State  v.  Boyce,  73  Md.  140,  19 
A  800.  30  AmSa  468,  and  note  7  LRA 
272. 

Pa. — Thorp  v.  Boudwln.  228  Pa,  166, 
77  A  421. 

S.  C. — Jenkins  v.  Atlantic  Coast  Uoe 
R.  Co..  88  S.  C.  408,  71  SE  1010 ; 
Logan  V.  Atlanta,  etc.,  R.  Co.,  82  S. 
C.  618,  64  SB  616 ;  Mayfleld  v.  At- 
lanta, etc..  R.  Co.,  79  &  C.  668,  61 
SE  100. 

See  Livingston  v.  Bishop,  1  Johns. 
(N.  Y.)  290,  3  AmD  330  ;  McDonald 
V.  Green  Bay,  etc..  Canal  Co.,  42  Wis. 
335  (where,  however,  a  stay  was 
granted). 

And  see  Torts  [38  Cyc  490]. 

ta]  Joint  tmA^ea«ora^"it  may  be 
regarded  as  very  generally  accepted 
law  In  this  country,  that  where  two 
or  more  persons  jointly  commit  an 
actionable  tort,  the  Injured  party  may 
join  them  al!  In  one  action,  or  he  may 
bring  a  separate  action  against  each, 
though  he  can  have  but  one  satisfac- 
tion. He  has  his  election  de  me- 
lioribua  damnls.  Nothing  short  of  the 
satisfaction  of  a  Judgment  obtained 
against  one,  or  his  release,  will  operate 
to  defeat  a  recovery  by  the  same 
plaintiff  against  another  Joint  tres- 
passer In  a  subsequent  action  founded 
on  the  same  tort.  ,  ,  .  •  Why, 
then,  should  the  mere  pendency  of  an- 
other suit,  which  has  not  yet  even 
ripened  Into  a  judgment,  and  which 
may  never  do  ao,  abate  a  snbseqiient 


suit  against  a  different  Joint  tort- 
feasor  for  the  same  trespass?  No  sat- 
isfactory reason  can  be  given  to  sup- 

Sirt  any  such  distinction."  Pea* 
cSberry,  J^  in  State  v.  Boyce,  7S 
Md.  140,  141:  19  A  366,  80  AmSR  468 
and  note,  7  LRA  272. 

[bj  £«ssox  and  lessee*— (1)  In  an 
action  against  the  owner  and  lessor  of 
a  wharf  for  a  death  from  Injuries 
caused  by  the  wharf  being  out  of  re- 
pair the  pendency  of  another  action 
for  the  same  cause  against  the  lessea 
Is  not  ground  of  abatement.  State  v. 
Boyc^  72  Md.  140,  19  A  366.  20 
AmSR  458  and  note,  7  LRA  272.  <2) 
And  the  pendency  of  an  action  against 
the  lessee  of  a  railroad  for  a  personal 
Injury  or  death  will  not  abate  an 
action  against  the  lessor  for  the  same 
Injury  or  death,  or  vice  versa.  Jenkins 
V.  Atlantic  Coast  Line  R.  Co.,  89  S. 
C.  408,  71  SE  1010 ;  X^igan  v,  Atlanta, 
etc  R.  Co.,  82  S.  C.  518,  64  SE  616 ; 
Mayfleld  v.  Atlanta,  etc,  R.  Co.,  79 
a  C.  568,  01  SE  100.  <3)  Where  a 
building  collapses,  and  It  Is  doubtful 
whether  the  owner  or  the  tenant  Is 
liable  for  the  ne^lgent  act  which 
caused  the  aoddent,  the  person  Injured 
msy  sue  each  party,  althoui^  u  h* 
recovers  judgskent  against  both  he  caa 
claim  only  one  satisfaction.  Thorp  ,v. 
Boudwln,  228  Pa,  166.  77  A  431. 

[c]  Snita  affalut  slMtfff  aaA 
Oeinity^The  pendency  of  an  action 
against  a  deputy  sheriff  for  wrcmgfql 
acts  done  under  the  color  of  his  office 
cannot  be  pleaded  in  abatement  of  an 
action  against  the  sheriff  for  the  same 
cause.    Severy  v.  Nye,  68  Me.  246. 

[d]  Agent  of  sereral  jolat  tort 
feasors^-Where  a  sheriff  levies  two 
or  more  attachments  In  favor  of 
different  creditors  at  the  same  time 
on  the  same  property,  the  levy  being 
wrongful,  only  one  action  for  damages 
can  be  maintained  against  blm.  So 
held  In  Harmon  v.  McRae,  91  Ala.  401. 
8  S  548  [clt  Sparkman  v.  Swift,  81 
Ala.  231.  8  S  160]  (where  It  Is  held 
that,  although  In  such  a  case  the  cred- 
itors must  be  considered  as  Joint  wrong- 
doers, the  officer  must  he  regarded  as 
"their  common  agent,"  notwithstanding 
each  creditor  was  endeavoring  to  se- 
cure the  priority  of  lien). 

60.  Estes  V.  WorthlngtoD.  30  Fed. 
465. 

[a]    Infringement  of  trade-mark 

— In  a  suit  In  equity  against  A,  B 
and  C,  alleging  that  defendants  tia.v-^ 
been  guilty  of  Joint  acts  of  Infringe . 
ment  of  complainant's  trade-mark,  an\ 
praying  for  an  Injunctidn  and  account, 
ing  against  all  defendants,  It  Is  not 
a  good  plea  In  abatement  that  ther^~ 
Is  another  suit  pending  by  the  com- 
plainant against  A  for  the  samw 
matters,  and  that  the  other  defendants 
In  the  second  suit,  B  and  C,  were  hia 
agents  and  servants  in  doing  tb9 
wrongful  acts  complained  of,  since  all 
defendants  are  Joint  tort-feasors  and 
each  is  personally  liable  Jointly  and 
severally  to  complainant,  and  separate 
actions  may  be  maintained  against 
each  at  the  same  time.  Bstes  v. 
Worthlngton.  80  Fed.  406. 

61.  W.  K.  Hendenoa  Iron  Wtorks, 
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suit'  is  pending  in  a  court  of  competent  jurisdic- 
tion in  which  plaintiff  can  obtain  all  of  the  relief 
which  he  could  in  the  second,  and  it  is  immaterial 
that  there  are  other  parties  to  the  first  suit,  or  that 
the  parties  oeeupy  different  positi<m6  on  the 
record.^ 

[$  103]  2.  Faita  In  Privity^  Where  a  party  to 
the  first  suit  is  nominally  different  from  a  party  to 
the  second,  but  such  privity  exists  between  them 
that,  a  judgment  for  or  against  one  may  be  pleaded 
in  bar  of  an  acti(ni  by  or  against  the  other,  there 
is  no  Bueh  diversity  of  parties  as  will  prevent  the 
prior  suit  from  being  pleaded  in  abatement  of  the 
second  suit.** 

[$  104]  3.  Nominal  Parties  and  Real  Parties  in 
Interest.  In  reference  to  nominal  parties  and  real 
parties  in  interest  the  question  is  always:  Are  the 
real  parties  in  interest  the  same  t  If  so,  the  second 


action  must  be  abated,  regardless  of  the  fact  that  the 
nominal  parties  are  not  identical.'*  And  the  reverse 
is  equally  true;  if  the  nominal  parties  are  the  same, 
and  there  is  no  identity  of  real  parties  in  in- 
terest, the  second  action  cannot  be  abated  on  this 
ground." 

[(  105]    4.  Actions  by  One  of  a  Class.    As  a 

rule,  where  the  actions  are  by  different  plaintiffs, 
the  mere  fact  that  ihey  are  members  a  class  does 
not,  in  the  absence  of  a  statute,  render  the  pen- 
dency of  the  first  ground  for  abatem^t  of  the 
second."  Thus  the  pendency  of  a  creditors'  suit 
brought  by  one  creditor  for  the  benefit  of  all  can- 
not, until  a  decree  has  been  rendered  therein,  be 
pleaded  in  abatement  of  a  subsequent  suit  or  pro- 
ceeding, either  in  equity  or  at  law,  by  a  different 
creditor  who  has  not  beiMHne  a  paxty  to  the  first 
suit.*'    And  two  or  more  creditors  of  an  insolvent 


etc.,  Ca  Howard,  119  La.  65G,  44  S 
296.  _ 

62.  Bmrr  Chappen,  148  N.  C. 
827,  62  SB  411.  See  alBo  Van  Vieck  v. 
Anderson,  ISe  Iowa  S66,  113  NW  853; 
Crane  v.  Xiarsen,  15  Or.  846.  IB  P  3SC. 

Orom  aottoaa  see  Infra  |  107. 

[a]  Action  between  partners^— 
Thus  where.  In  an  action  oy  a  cred- 
itor a^inst  a  partnership,  one  .of 
defendants  flled  an  answer  a^Inst  his 
copartner  alibiing  his  mismanagement 
of  the  business  anij  that  he  was  in- 
'debted  to  the  firm,  and  praying  for  an 
accountlnsr  and  a  dissolution,  and  by 
consent  of  the  parties  a  reference  was 
ordered  for  the  purpose  oi  stating  an 
account  between  plaintiff  and  the 
partnership  and  also  between  the 
partners,  It  was  held  that  the  pendency 
of  such  action  in  that  condition  was 
ground  for  abatement  of  a  second 
action  between  the  partners  aktne  for 
a  dissolution  and  acoounttnff,  and  for 
ancillary  relief  by  the  appointment  of 
a  receiver.  Emry  t,  Ghappelt.  148  N. 
C.  327,  S2  SB  411. 

63.  U.  S. — Watson  v.  Jones,  18 
Walt.  679,  20  L.  ed.  666. 

Cal. — Chapman  v.  Moore.  161  Cal. 
509,  91  P  324,  121  AmSR  130. 

Ind. — Needham  v,  Wright.  140  Ind. 
190,  39  NE  610 ;  Paxton  v.  Vlncennes 
Mfg.  Co..  20  Ind.  A.  263,  50  683 
( dictum  ) . 

^  Iowa,— Quinn  v.  Monona  County,  140 
Iowa  105,  117  NW  1100. 

Mo. — Holloway  v.  Holloway,  108 
Mo.  274,  15  SW  536. 

Mont — Wetzalein  v,  Boston,  etc., 
Consol.  Copper,  eflc,  Mln.  Co.,  28 
Mont.  461,  466,  72  P  865  [clt  Cyc]. 

Nebr. — Richardstm  v.  Opelt,  60  Nebr. 
aSO,    82    NW  877. 

Or. — Crane  v.  Lanen,  16  Or.  846, 
16  P  888. 

S.  C. — WUkfis  v.  Southern  R.  Co., 
85  a  C.  848,  67  SB  292,  187  AmSR 
890,  21  AnnCaa  79. 

Tenn. — ^Morley  v.  Power,  6  Lea  891 ; 
Moore  v.  Holt,  3  Tenn.  Ch.  141. 

See  Gardner  v.  Clark,  21  N.  T. 
399 ;  City  Real  Estate  Co.  v.  Mac- 
Farland,  121  App.  DIv.  «52,  100  NYS 
333  ;  Kind  v.  Bacon,  33  Misc.  800,  67 
NYS  960  [mod  84  Mlsc.  788,  69  NTS 
949]. 

[a]  PnMatoas  vnOer  ood«^<l) 
The  same  doctrine  la  preserved  under 
code  provlsloni^  the  term  "partial"  be- 
ing construed  to  Include  "privies," 
Crane  v.  Larsen,  15  Or.  346,  349,  16 
P  326.  (2)  Under  Code  Cliir.  Proc. 
I  680,  providing  that  a  demurrer  may 
be  interposed  to  a  complaint  on  the 
ground  that  there  Is  another  action 
pending  between  the  same  parties,  the 
action  Is  between  the  same  parties 
when  It  appears  from  the  complaint  tiiat 
defendant  in  the  action  Is  the  successor 
in  interest  of  defendant  In  a  former 
action.  Wetxsteln  v.  Boston,  etc., 
SIlvM-  Mln,  Co.,  88  BAont  4K1.  78  P 
888. 


[b]  Partial « Mtle  of  proputr  In 
Ung«tloa.~"If  a  man  instltutea  a  suit, 
and  afterwards  sells  part  of  the  prop- 
erty In  question  to  another,  who  flies 
an  original  bill,  touching  the  part  so 
purchased  by  him,  a  plea  of  the  former 
suit  depending,  touching  the  whole 
property,  will  hold."  Story  Eq.  PK 
(10th  ed)  g  738  (quot  Holloway  v. 
Holloway,  103  Mo.  274.  284,  16  SW 
636]. 

[c]  Th»  pendency  of  an  aotlon  by 
a  obattel  mortgagree  for  Injury  to  the 
mortgaged  property  Is  a  good  plea  In 
abatement  of  an  action  by  the 
mortgagor.  Wilkes  v.  Southern  R. 
Co.,  86  S.  C.  346,  67  SE  292,  137 
AmSR.  890,  21  AnnCas  79. 

[d]  Salt  to  qnlet  tltla^Bvldence 
that  a  prior  suit  to  quiet  title  to 
same  lot  against  the  same  parties  had 
been  brought  by  plaintiff's  predecessor 
in  Interest;  and  was  pending  as  to  de- 
fendants when  the  present  action  for 
the  same  relief  was  brought  against 
them  and  others,  was  held  sufficient  to 
entitle  them  to  the  abatement  of  the 
second  action.  Chapman  v.  Moore, 
161  Cat  609.  91  P  324,  121  AmSR  130. 

[e]  .  Action  by  aevuee.^But  It  has 
been  held  that  the  pendency  of  an 
action  commenced  by  a  testator  to  en- 
join the  operation  of  an  elevated  rail- 
road In  front  of  his  premises  Is  no  bar 
to  a  suit  by  testator's  devisee  for  In- 
junctive relief  and  the  recovery  of 
damages  sustained  since  he  -acquired 
title.  Hlrsh  v.  Manhattan  R.  Co.,  84 
App.  Div.  374,  82  NTS  764,  13 
NTAnnCas  158. 

[f]  StooUioldar'a  rait^"When  a 
corporation  brings  suit  on  behalf  of  the 
company,  a  stockholder,  while  such  suit 
Is  pending,  oannot  maintain  another 
suit  against  the  same  parties,  grounded 
on  the  same  cause  of  action  and  seek- 
ing the  same  relief."  Per  Blddle, 
J.,  In  Tippecanoe  County  v.  Lafayette, 
etc.,  R  Co..  50  Ind.  85,  118. 

[gj  Bailor  and  bailee — ^tennlnatlou 
of  bailments— Where  a  mortgagee  of 
goods  shipped  them  from  one  town  to 
another,  billed  to  herself,  and  while 
they  were  in  possession  of  the  carrier, 
plalntlfF,  who  claimed  the  goods  under 
a  sale  by  the  mortgagors,  had  the  car 
billed  to  a  different  town,  and  took  the 
station  agent's  receipt,  hut  as  soon  as 
the  .  carrier  learned  of  the  mortgagee's 
claim  It  refused  to  forward  the  goods 
under  plalntlfTs  bill  of  lading,  it  was 
held  that  after  this  refusal  the  carrier 
was  no  longer  plaintiff's  bailee  and 
therefore  the  fact  that  replevin  was 
pending  by  the  mortgagee  against  the 
carrier  would  not  abate  plaintlfC's 
action  against  the  carrier,  Roberts  v. 
Chicago,  etc,  R.  Co.,  101  Wis.  222,  77 
NW  161. 

[h]  .Aotlona  or  proceedlwy  on  be- 
lialf  of  atate>-Pendency  of  a  proceed- 
ing against  a  corporation  to  have  prop- 
erty (onltted  for  a.  particular  year 
listed  for  taxation  Is  ground^  for  abate- 


ment of  a  second  proceeding  for  the 
same  nurpose,  each  proceeding'  being  on 
behalf  of  the  commonwealth,  although 
one  Is  instituted  by  the  auditor's  agent 

for  the  county,  and  the  other  by  the 
revenue  agent  for  the  state  at  large. 
Com.  V.  U.  S.  Trust  Co.,  (Ky.)  117 
SW  S14. 

64.  Alaska.— Tager    v.    Ring,  1 

Alaaka  806. 

Iowa. — Qulnn  v.  BUlott,  123  Iowa 
179,  98  NW  625  (holding  that  where 
the  issues  In  two  actions  pending  at 
the  same  time  are  identical,  and  the 
real  parties  In  interest  are  the  same, 
and  the  suits  are  such'  that  the  In^ 
terests  of  the  jMu-ties  must  Im  de- 
termined, a  plea  in  abatement  of  an- 
other action  pending  Is  proper, 
although  the  parties  plaintiff  are  not 
the  same  in  the  two  suits). 

Ky, — Henderson  v.  Kentucky  Cent. 
R.  CO.,  86  Ky.  889,  6  SW  876,  9  KyL 
626. 

La. — Bryne  v.  Prather;  14  La.  Ann. 
668. 

N.  T. — Sotile  V.  Corning,  11  Paige 
412. 

Eng. — Frost  v.  Ward,  3  DeO.  J.  & 
S.  70,  6?  BngCh  66,  46  Reprint  801. 

See  Warner  v.  Hopkins,  111  Pa.  328. 
2  A  83,  66  AmR  266. 

65.  Foreman  Shoe  Co.  v,  Lewis,  191 
111.  156,  60  NE  971  [aff  92  111.  A. 
554]  (holding  that  an  action  brought 
In  the  name  of  another  for  the  use  of 
a  beneficial  plaintiff,  who  alone  Is 
Interested  In  the  recovery  and  has  full 
control  thereof,  cannot  be  defeated  by 
showing,  under  a  plea  of  another  action 
pending,  the  pendency  of  an  action 
brought  on  the  same  cause  of  action 
In  the  name  of  the  same  nominal 
plaintiff,  but  for  the  use  of  a  different 
beneficial  plaintiff,  although  the  right 
to  use  the  name  of  the  legal  plaintiff 
might  have  been  put  In  issue  by  a 
proper  pleading)  ;  Jennings  v.  War- 
nock,  37  Iowa  278. 

66.  Ala. — Hall  V.  Alabama  Ter- 
minal, etc.,  Co.,  104  Ala.  677,  16  S  439, 
53  AmSR  87. 

111. — Sweeney  Mfg.  Co.  v.  Goldberg, 
66  III.  A,  568. 

Kan.— Buist  v.  Citizens'  Sav,  Bank. 
4  Kan.  A  700,  46  P  718. 

N.  T. — Innes  v.  Lansing,  7  Paige 
583. 

Tenn. — Moore  v.  Holt.  3  Tenn.  Ch. 

67.  U.  S. — Parsons  v.  Greenville, 
etc.,  R.  Co.,  18  F.  Cas.  No.  10.776,  1 
Hughes  279. 

Ala. — American  Pig-iron  Storage 
Warrant  Co.  v.  German,  126  Ala.  194. 
28  S  603,  86  AmSR  21 ;  Alabama. 
Iron,  etc.,  R.  Co.  v.  McKeever,  112  Alti. 
134.  20  S  84  ;  Maxwell  v.  Peters  Shoe 
Co.,  109  Ala.  371,  19  S  412;  Hall  v. 
Alabama  Terminal,  etc.,  Co.,  104  Ala. 
677,  16  S  489,  68  AmSR  87. 

HI, — Sweeney  Mfg.  Co.  v,  Goldberg, 
66  111.  A.  S«8.  ,  ^ 

N.  T.— La  CllaUe  V.  Lord,  10 
HowPr  461 ;  Rogers  v.  King,  8  Palg» 
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corporation  may  proceed  eonennratfy  against  a 
stockholder  to  enforce  his  statutory  lialnlity\  and  the 
pendency  of  proceedings  by  one'  creditor  cannot  be 
set  up  in  bar  or  in  abatement  of  the  proceedings  by 
the  other.""  A  different  rule,  however,  is  established 
in  some  joriddictions  by  statute."  And  it  has  been 
held,  independently  of  any  statute,  that  the  pendency 
of  a  suit  by  one  of  a  class  on  behalf  of  himself  uid 
others  may  be  pleaded  in  abatement  of  a  subsequent 
suit  by  any  one  of  that  elass  who  would  be  bound 
by  the  judgment  rendered  in  the  first" 

106]  6.  Parttea  in  Differoit  Capacities.  Where 
the  same  party  sues  or  is  sued  in  a  representative 
capacity,  the  question  is,  Are  the  interests  repre- 

210:  Innes  v.  Lanalng-,  7  Paira  6S3 ; 
Bloodgood  V.  Bruen,  2  Bradf.  Burr.  8. 

Tenn. — Moore  v.  Holt,  S  Tenn.  Ch. 
HI  ;  Macejr  v.  Childress,  3  Tenn.  Ch. 
23. 

W.  Va.— Foley  v.  Ruley.  4S  W.  Va. 
513.  27  SB  2«S. 

Ent(. — Perry  v.  Phelipe,  10  Ves.  Jr. 
34.  32  Reprint  766 ;  Rush  v.  HlsKS,  4 
Ves.  Jr.  638.  31  Reprint  829 ;  2  Dtuilell 
Oi.  PI.  *  Pr.  ei5,  B16.  ,  '  ^ 

See  aJso  Creditors'  Suits  tlS  Cyc 
451. 

Ta]    ■^fhe  ffMMXml  nl*  Is,  that  the 

Epndency  of  a  creditor's  bill  brought 
y  one  creditor  In  behalf  of  all  cred- 
itors of  the  common  debtor,  cannot 
lie  9ucce88fully  pleaded  In  abatement  or 
Id  bar  of  a  subsequent  bill  brought  by 
a  difrerent  creditor  in  a  different  right, 
until  after  decree  has  been  rendered 
in  the  former  suit,  under  which  all  may 
come  In  and  participate."  Per  Shepard, 
P.  J.,  In  Sweeney  Mfg.  Co.  Gold- 
berg. 66  111.  A.  668,  669. 

[b]  If  son*  ia  tte  partlM  eom- 
plaSaant  to  fhm  MooBd  bill  wen 
oomvlainanta  In  tlie  flxat  UU,  the 
objection  should  be  directed  to  auch 
purtlea  and  not  raised  by  motion  to 
strike  the  whole  bill  from  the  flies. 
MajEwell  V.  Peters  Shoe  Co.,  109  Ala. 
371.  19  S  412. 

(c]  Salts  against  wsMmtor  or  ad- 
nJwUtferator. — (1)  The  pendency  of  a 
suit  in  chancery  by  one  creditor  for  an 
accounting  by  an  executor  or  admin- 
Istrstor.  where  the  suit  has  not  pro- 
c««ded  to  a  decree.  Is  no  bar  to  a 
proceeding  Instituted  bettwe  the  sur- 
rogate  by  another  creditor  for  an 
account.  Rogers  v.  King,  8  Paige 
(N.  Y.)  210.  See  also  Bloodgood  v. 
Bmen.  2  Bradf.  Surr.  8.  (2)  It  has 
t>een  held,  however,  that  a  bill  filed 
by  distributees  of  an  estate  against 
the  administrator  to  charge  him  with 
a  devastavit  Is  a  bar  to  a  suit  after- 
ward brought  by  a  creditor  for  the 
•came  devastavit,  the  creditor's  remedy 
In  such  caae  being  by  petition  In  the 
first  suit.  Green  v.  Neal.  2  Helak. 
<Tenii.)  217. 

as.  Butst  V.  Cttlsena'  Sav.  Bank,  4 
Kan.  A.  700,  46  P  718.  „ 

6*.  Ptoley  T.  Ruley,  4S  W.  Ya.  518, 
27  SE  268.  _  „. 

fa]  Credltonr  snits^-Xn  West  Vir- 
ginia, for  example,  under  Code  (1891) 
c  139  I  7,  when  a  suit  has  been  be- 
gun by  one  Judgment  creditor  for  him- 
self and  all  other  lienors  to  enforce 
the  lien  of  hts  Judgment  on  land.  If 
another  llenholder  sues  for  the  same 
purpose  the  pendency  of  the  first  suit 
may  be  pleaded  In  tiar  of  the  second. 
Foley  V.  Ruley,  43  W.  Va.  BIS,  27  SE 
268.  Compare  See  r.  Rogers,  81  W. 
Va.  4TS,  7  SE  486. 

TO.   Qamble  v.  San  Diego,  79  Fed. 

[a]   ActtOU   by  taxpi^MM^ThuB 

it  has  been  held  that  a  pending  suit 
by  a  nonresident  taxpayer,  on  behalf  of 
Umself  and  all  other  nonresident  tax- 
parcrs,  to  annul  a  contract  made  by 
a  city,  may  be  pleaded  in  abatement 
of  a  suit  for  the  same  purpose  after- 
ward bnnight  In  the  same  court  by 
ether  nonresldeBt  taxpuws.  GanAle 
T.  San  IMoao.  79  Fed.  487. 


Ben  ted  the  samef  If  so,  the  second  action  must 
abate,  but  not  otherwise.  There  esu  be  no  ob- 
jection on  this  ground  when  the  same  individual 
is  a  putr  to  two  difCerent  actions  in  different 
capacities."  But  if  tba  difEerence  in  parties  is 
merely  nominal,  or  if  different  parties  representing 
the  same  interests  are  involved,  the  second  aetiw 
will  abate.^*  If  the  charBcters  in  which  defendant  is 
sued  are  different,  bo  that  the  funds  from  which 
satisfaetiffli  of  the  judgment  is  to  be  obtained  are 
diflraent,  the  mie  that  a  pending  suit  albates  a  sec- 
ond one  is  not  applicable;^'  but  it  is  otherwise  if 
a  particular  fund  is  not  involved,  and  personal 
judgment  only  can  be  rendered.'!'    A  prior  suit 


71.  See  the  cases  cited  in  the|fol- 
lowtng  notes. 

73.  Ala.— Howell  v.  Howell,  171 
Ataf  502,  64  S  601. 

Ga. — Smith  v.  Prlntup,  69  Ga.  244. 
Ky, — Somerset  Nat.  Banking  Co.  v. 
Adams,  72  SW  1126,  24  KyL.  2083 
(action  against  a  person  as  Btock- 
holder  not  a  bar  to  an  action  by  the 
same  Individual  as  depositor)  :  Foster 
V.  Foster,  71  SW  62^,  24  KyL  1896. 

N.  J.— Bengler  v.  Hayes,  68  X.  J. 
16.  42  A  775. 

K.  T. — Loewensteln  v.  Diamond  Soda 
Water  Mfg.  Co..  94  App.  Div.  383,  8S 
NTS  313  (In  one  the  party  appearing 
as  director  In  the  other  as  stock- 
holder) ;  White  V.  Gibson,  61  Misc.  486, 
113  NTS  983. 

Eng. — Halgbt  ▼.  liangham,  8  Lev. 
304,  83  Reprint  701 ;  Wise  t.  Prowse. 
9  Price  39^ 

[a]  Fmti^  as  ladlTiaul  and  as 
trnstee. — Where  a  plaintiff  sues  to 
foreclose  a  mortgage  In  his  individual 
capacity  the  fact  that  there  Is  another 
action  pending  wherein  plaintiff  is 
Joined  as  a  defendant  In  a  representa- 
tive capacity  as  trustee  is  no  defense, 
since  a  Judgment  against  him  therein 
would  not  conclude  him  individually. 
White  v.  Gibson,  61  Misc.  436,  113  NTS 
983  ' 

[b]  Suits  by  eMontov^Pendency 

of  a  bill  by  an  executor  to  sell  lands 
held  in  tenancy  In  common  to  pay 
decedent's  debts  and  to  distribute  the 
residue  Is  not  a  defense  In  abatement 
to  another  suit  by  him  Individually  to 
sell  the  land  for  partitim,  although 
relief  In  one  suit  would  bar  relief  In 
the  other.  Howell  H<^11,  171  Ala. 
602.  54  8  SOI. 

[c]  Volts  Bfaturt  exMRttov^ 
Where  an  executor  died  pending  a  suit 
to  settle  his  accounts,  and  his  son,  as 
executor,  was  substituted,  and  another 
action  was  brought  by  the  heirs  of  the 
first  decedent  under  Civ,  Code 
!  428,  authorlzlnt;  a  creditor  of  a  de- 
ceased person  to  bring  an  action  In 
equity  for  the  settlement  of  his  estate 
against  the  heirs  of  the  second  dece- 
dent, the  pendency  of  the  first  action 
was  no  bar  to  the  sectrnd,  as  the  son 
was  a  party  to  the  first  action  fn  his 
representative  capacity  only,  while  In 
the  second  he  was  sued  as  an  Individual. 
Foster  V.  Foster,  71  SW  624,  24  KyL 
1S96. 

73.  Beach  v.  Norton,  8  Conn.  71 ; 
Shepard  v.  Meridian  Nat  Bank,  149 
Ind.  20,  48  Kb  352  (holding  that  where 
two  actions  are  brousrht  for  the  seme 
cause  by  the  same  plaintiff  in  different 
capacities,  and  he  la  entitled  In  either 
capacity  to  the  whole  relief  demanded, 
the  second  action  should  abate)  ;  Qulnn 
V.  Monona  County,  140  Iowa  106,  117 
NW  1100  (where  In  the  first  action 
the  road  supervisors  and  township 
trustees  of  a  county  were  sue<l  In  their 
representative  capacity,  and  In  the 
second  action  the  county  Itself  was 
made  party  defendant). 

ral  As  administrator  and  as  in- 
dividual.— Where  a  promissory  note 
was  made  payable  to  B,  who  at  the 
date  of  Its  execution  was  the  wife  of  A, 
it  was  held  that  a  suit  on  the  note  oould 
not  be  maintained  by  A  as  the  ad- 
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minlstrator  of  B  pending  a  former  suit 
by  him  In  hts  Individual  capacity. 
Beach  v.  Norton,  8  Conn.  71. 

[b]  "Seoatvw''  and  "trustee."— An 
action  Is  abated  by  a  prior  one  where 
the  two  complaints  are  Identical,  the  re- 
lief demanded  Is  the  same  In  each,  and 
the  parties  are  the  same,  except  that 
plaintiff  In  the  second  action  Is  styled 

receiver,"  and  In  the  first  "trustee." 
Shepard  v.  Meridian  Nat  Bank,  149 
Ind.  20,  48  NE  352. 

[c]  Administrators  of  same  es- 
tates. — ^Tbe  following  cases  Involved 
different  administrators  of  the  same 
estates :  In  Ostell  v.  Lepage,  16  Jur. 
1134.  one  action  was  stayed ;  In  Merrill 
V.  New  E:ngland  Mut.  L,  Ina.  Co.,  103 
Mass.  245,  4  AmR  648,  and  Steele  v. 
Connecticut  Gen.  L.  Ins.  Co.,  31  App. 
DIv.  389,  52  NTS  873  faff  160  N.  Y. 
703.  57  NB  1126],  neither  action  was 
abated. 

[d]  Befnaal  to  abate. — In  Davis  v. 
Hunt  18  a  C.  L.  412,  the  court  re- 
fused to  abate  the  action  before  It 
although  the  prior  suit  was  for  the 
benefit  of  the  same  complainant, 

74.  Fdster  v.  Foster,  71  8WB24,  S4 
KyL  1396  (as  executor  and  as  In- 
dividual) ;  Dengler  v.  Hays,  63  N.  J. 
L.  16,  42  A  776  (holding  that  If  two 
suits  be  Instituted  at  the  same  time,  on 
the  same  cause  of  action,  by  the  same 
plaintiff  against  the  same  defendant 
but  one  of  them  la  against  defendant  In 
his  personal  capacity  and  the  other  Is 
against  him  In  an  official  capacity, 
so  that  judgments  In  the  suits  would  be 
capable  of  reaching  different  funds,  a 
plea  setting  up  the  pendency  of  the 
one  In  abatement  of  the  other  Is  bad)  ; 
White  v.  Gibson,  61  Mlsa  486.  118  NTS 
988 ;  Halght  v.  Laugham,  8  Lev.  804, 
83  Reprint  701. 

[a]    Busts  affalast  partnership  and 

Jiartuer. — A  plea  of  the  pendency  of  a 
ormer  action  cannot  be  sustained 
where  In  one  case  the  action  is  against 
a  firm  on  a  ']olnt  or  firm  assignment 
and  In  the  other  Is  against  one  of  the 
firm  alone  and  upon  a  several  liability 
In  which  the  firm  has  no  Interest  and 
which  can  involve  it  In  no  responsi- 
bility. Blackburn  v.  Watson,  85  Pa. 
241. 

76.  Com.  v.  U.  S.  Trust  Co.,  (Ky.) 
117  SW  814. 

[a]  Suits  aaalnst  corporation  In 
IndlvlAual  and  In  fldnolarr  oapaotty. 

— In  Com.  v..  U.  S.  Trust  Co..  (Ky.) 
117  SW  314.  316.  It  was  held  that 
pendency  of  a  proceeding  against  a 
trust  company  to  have  omitted  prop- 
erty for  a  particular  year  listed  for 
taxation  was  ground  for  abatement  of 
a  second  proceeding  for~the  same  pur- 
pose, each  being  on  behalf  of  the  com- 
monwealth, although  one  was  Insti- 
tuted by  the  auditor's  agent  for  the 
county,  and  the  other  by  the  revenue 
agent  for  the  state  at  lance,  and  al- 
though In  one  It  was  against  the  com- 
pany In  Its  Individual  as '  well  as  In 
Its  fiduciary  capacity.  "There  Is 
nothing,"  said  Lasslng,  J.,  "Indicative 
of  any  purpose  on  the  part  of  the 
commonwealth  to  proceed  against  any 
particular  fund  In  the  hands  of  the 
defendant  company.  Any  judgment 
which  might  be  rendered  would 
necessarily  have  boHk,.a  person^  Judg- 
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which  is  ineffectual  because  brought  in  &n  erroneous 
representative  capacity  cannot  be  pleaded  in  abate- 
ment of  a  subsequent  suit  properly  instituted.^® 

[$  107]  6.  Cross  Suits;  Parties  Berersed.  The 
general  rule  is  t6  the  effect  that  the  plea  of  a  prior 
action  pending  applies  only  Trhere  plaintiff  in  both 
suits  is  the  same  person,  and  both  are  commenced 
by  hizDself,  and  not  to  eases  in  which ,  there  are 
cross  suits  by  a  plaintiff  in  one  suit  who  is  defend- 

ment  against  the  defendant.  The  rights 
of  no  one  who  was  not  a  party  to  the 

Sroceedlng  could  have  been  affected 
lereby ;  hence  the  proneedlngs  were 
against  the  same  party." 

78,   National  Express  etc.,  Co.  v. 
Burdette.  7  App.  (D.  C.)  661. 
[a]   An  adaalBUtntov  mlaf  a«  tlw 


MpxwMBtatlTe  of  tlM  wxoar  par^  la 

not  precluded  during  the  pendency  of 
the  suit  from  bringing  another  suit  as 
the  representative  of  the  rl^t  party. 
Cornelius  v.  Vanamdallen,  S  Pa.  434. 
_  77.  U.  S.— Pierce  v,  Feagana.  39 
Fed.  587  :  Estes  v.  Worthlngton,  80 Ted. 
465 :  Washburn,  etc.,  Mfg.  Co.  v.  Scutt, 
22  Fed.  710;  Certain  Logs  of  Mahog- 
any, 6  F.  Cas.  No.  2,659,  2  Sumn.  589  : 
New  E^ngland  Screw  Co.  v.  BUven,  18 
F.  Cas.  No.  10,166,  8  Blatchf.  240. 

Ala. — Kaplan  v.  Coleman,  60  S  886 ; 
Hall  v.  Holcombe,  26  Ala.  720. 

Cal. — Coubrou^  v.  Adama,  70  Cal. 
874,  11  P  634  ;  Walsworth  v.  Johnson, 
41  CbJ.  61 ;  Felch  v.  Beaudry,  40  Cal. 
439  ;  Ayres  v.  Bensley,  32  Cal.  620 ; 
O'Connor,  v.  Blake,  29  Cal.  312. 

Conn. — ^Allen  v.  Rogers,  1  Root  471 ; 
RatcUff  V.  Dewlt.  1  Root  166. 

111. — Pollock  V.  Klnman,  176  TO.  A. 
361 :  Tompkins  v.  Oerry,  43  111.  'A.  S66. 

Ind. — Chapman  v,  Lambert,  99  NE3 
469,  461  [clt  Cyo]. 

Iowa. — Pratt  v,  Howard,  109  Iowa 
604.  80  NW  646. 

^.—Johnson  V.  Robertson,  46  8W 
683. 

Mass.— Colt  V.  Partridge,  7  Mete. 
670. 

Mo. — Long  V.  Lackawanna  Coal,  etc, 
Co..  233  Mo.  718,  136  SW  673  (holding 
that  since  the  defense  of  a  prior  suit 
pending  applies  when  plaintiff  in  both 
suits  Is  the  same  person,  and  both  are 
commenced  by  himself,  and  not  to 
cases  where  there  are  cross  suits  by 
plaintiff  In  one  suit  who  Is  a  defendant 
in  the  other,  a  defendant  in  a  suit  to 
restrain  him  from  selling  real  estate 
to  any  one  except  plaintiff  tiierein  on 
the  title  being  perfected  need  not  plead 
affirmative  matter  entitling  him  to 
affirmative  relief,  but  he  may  insti- 
tute an  independent  suit  therefor)  ; 
Rodney  v.  Olbbs,  184  Ha  1,  10,  82 
fiW  187  Celt  CycJ. 

Nebr.— Monroe  v.  Reld,  46  Nebr.  816, 
64  NW  988. 

N.  Y.— Welch  V.  Sage,  47  N.  T.  148, 
7  AmR  423  I  Hertell  v.  Tan  Buren,  8 
Bdw.  20  [aff  9  Paige  62  (rev  on  other 
grounds  4  Hill  492)]. 

N.  C. — Blackwell  Durham  Tobacco 
Co.  V.  McElwee,  94  N.  C,  436 ;  Casey 
V.  Harrison,  18  N.  C.  244. 
V    Oh. — Barr  v.  Chapman,  6  Oh.  Clr. 
Ct.  69. 

Tex. — Qarza  v,  Jesse  French  Piano, 
etc.,  Co.,  (Civ.  A.)  126  SW  906 : 
Mutual  L.  Ina  Co.  v.  Hargus.  (Civ.  .&.) 
99  SW  580. 

Vt. — Thomas  v.  Freelon,  17  Vt.  188. 

Wis. — ^Wood  V.  Lake,  18  Wis.  84. 

Eng. — Bayley  v.  Eklwarda,  3  Swanst. 
703,  711,  36  Reprint  1029  (where  Lord 
Camden,  C,  said  :  "The  Plaintiff  in  a 
suit  here  being  Defendant  there,  can- 
not, as  I  think,  plead  It,  because  there 
is  not  the  same  plaintiff  in  both 
causes")  ;  Godfrey  v.  Maw,  1  Y.  ft 
Coll.  485,  20  EngCh  485,  62  Reprint 
983. 

[a]  JiUllelal  atateasMt  of  rnla^ 

"unquekttonaldy  the  general  raie  Is  as 
stated  by  defendants  that  the  defense 
of  a  prior  suit  priding  applies  only 
when  the  plaintiff  in  both  suits  Is  the 
same  person  and  both  are  commenced 
by  himself  and  not  to  cases  where 
tnere  are  oroBMUltB  by  a  plaintiff  In 


one  suit  who  is  a 
other,  beoaaee  it  can  not  be  said  that 
either  is  prosecuting  two  actions 
against  the  other  within  the  rule  in 
question."  Per  Oantt,  P.  J.,  in  Rod> 
ney  v.  aibb&  184  Mo.  1.  10,  82  SW 
187  [dt  CycJ. 

[bj  n«a  mm  arategt  dtfaaaa^ 
Where  a  party  is  plaintiff  in  one  action 
and  defendant  In  a  subsequent  one  re- 
lating to  the  same  subject  matter.  In 
which  he  sets  up  In  defense  the  same 
matters  alleged  In  bis  complaint  in 
the  former  action,  which  was  stiU 
pending  at  the  time  of  the  trial  of  the 
subsequent  action,  a  plea  of  prior 
action  pradlng  is  not  available  as 
against  the  defense.  Rodney  v.  Olbbs, 
184  Mo.  1.  82  SW  187. 

[c]  Action  OB  not*  and  erosa  mit 
to  mdnd  and  oanoel  oontraot. — (1) 
The  pendency  of  an  action  by  the  gen- 
eral agent  of  an  Insurer  on  a  note 
given  by  an  Insured  for  the  flrst  an-' 
nual  premium  for  a  policy  Is  not  a 
ground  for  abating  an  action  by  the 
Insured  for  the  cancellation  of  the 
policy  and  the  note  baaed  on  the  fraud- 
ulent representations  of  tbe  agent  so- 
liciting the  insurance.  Mutual  L.  Ins. 
Co.  v.  Hargua,  (Ter.  Civ.  A.)  99  SW 
680.  (2)  Suit  by  the  seller  against 
the  purchasers  on  purchase-money 
notes,  and  to  foreclose  the  mortgage 
securing  them,  does  not  abate  because 
of  pendency  of  suit  by  the  buyers 
against  the  seller  to  rescind  the  con- 
tract of  purchase  and  cancel  the  notes. 
Oarza  v.  Jesse  French  Piano,  etc., 
Co..  (Tex.  Civ.  A.)  126  SW  906.' 

[d]  Action  by  hair*  and  aotlon  to 
MsetBd  oontraot  of  sal*. — The  pend- 
ency of  an  action  by  heirs  to  establish 
their  interest  in  property  was  no  bar 
to  plalntifTs  suit  for  rescission  of  the 
contract  of  sale  of  surh  property. 
Olschewske  v.  King,  48  Tex.  Civ.  A, 
474,  9«  SW  $66. 

78.  Alaska. — ^Tager  v.  Ring,  1 
Alaska  806  (sustaining  a  plea  in  abate- 
ment In  an  action  to  recover  damages 
for  trespass  because  of  the  pendency 
of  an  actlcm  of  ejectment  previously 
brought  by  defendant  against  plain- 
tiff). 

La. — Kansas  City  Southern  R.  Co. 
V.  Railroad  Commn.,  106  La.  5SS,  81 
S  131 ;  Kline  v.  Freret,  5  La.  Ann. 
494  (holding,  under  the  Louisiana  code, 
that  where  a  vendee  sues  to  annul  the 
sale  on  account  of  fraud  and  to  recover 
back  the  price  he  may  set  up  the 
pendency  of  auch  suit  when  sued  by 
the  vendor  on  one  of  the  notes  given 
In  payment  of  the  price). 

Minn. — ^Drlsbow  Mfg.  Co.  v.  Cream- 
ery Package  Mfg.  Co.,  116  Minn.  434, 
182  NW  913. 

N.  Y. — Bartholomay  Brewing  Co. 
V.  Haley,  16  App.  Div..486,  44  NTS 
916  (holding  that  the  pendency  of  an 
action  by  a  buyer  for  breach  of  the 
contract  of  sale  is  a  bar  to  a  subse- 
quent action  by  the  seller  for  the  price 
of  the  goods)  ;  Oroahon  v.  Lyon,  16 
Barb,  461 ;  Danvera  v.  Dorrity,  14 
AbbPr  206  (holding  that  where  In  an 
action  for  the  partition  of  real  prop- 
erty owned  by  partners  as  tenants  In 
common.  It  appeared  that  the  action 
had  been  commenced  during  the  pend- 
ency of  an  action  for  dissolution  of  the 
partnership  and  an  accounting  which 
involved  the  real  property  In  question, 
the  complaint  must  be  dismissed). 

N.  C— Emiy  v.  C^appell,  148  N.  C. 
837.  881,  62  BE  ill  (where  it  Is  said : 
"If  Uiere  were  other  parties  In  the 
first  suit  not  Included  in  tlie  snbsa- 


ant  iu  the  other ;  in  other  words,  that  where  the  party 
defendant  in  the  prior  suit  is  plaintiff  in  the  sub- 
sequent suit,  the  first  suit  cannot  be  pleaded  in  abate- 
ment  of  the  second.'^  In  some  jurisdictions,  how- 
ever, there  are  decisions  to  the  contrary,'*  while  in 
others  eieeptions  to  the  rule  have  been  recognized." 
The  general  rule- as  to  cross  suits  does  not  apply,  it 
has  been  held,  to  an  action  for  an  accounting,  both 
parties  to  such  an  action  being  regarded  as  actors, 
defendant  In  the 


quent  one  it  would  not  neeeMarfly  pre- 
vent tha  pendtficy  of  the  nraier 
action  from  being  a  defense  to  the 
latter,  nor  would  tbto  fact  ttiat  the 
parties,  olalntifl  and  defendant,  an 
reversed  In  the  two  suits  prevent  the 
defense.  If  tli6  issue  In  the  two  wars 
the  same  aad  tti*  same  relief  attain- 
able"). 

Or. — Oane  y.  Larsen,  16  Or.  346, 
18  P  826  (holding  that  the  fact  that 
the  parties,  plaintiff  and  defendant, 
are  reversed  In  the  two  suits  will  not 
prevent  the  defense  of  another  action 
pending.  If  the  Issues  In  the  two  suits 
are  the  same,  and  the  aame  relief  is 
attainable). 

Wash. — Tacwna  v.  CMnmerclal  ESec- 
trlc  Light,  etc.,  Co.,  16  Wash.  615,  46 
P  1048  (holding  that  where  an  electric 
light  company  had  secured  a  restrain- 
ing order  prohibiting  a  city  from  In- 
terfering with  it  while  stretching 
certain  wires  which  had  been  torn 
down  by  a  city  officer,  a  subsequent 
action  by  the  city  seeking  to  restrain 
the  company  from  replacing  Its  wires 
Involved  Identical  Issues  and  was  sub- 
ject to  a  plea  In  abatement). 

See  Guardian  Mut.  L.  Ins.  Ca  v. 
Sandal,  7  Oh.  Dec.  (Reprint)  508. 
3  ClncLBul  659 ;  DonateUl  v.  Casdola. 
216  Pa.  21.  64  A  819  (bill  In  equity  by 
defendant  in  a  pending  action  of 
ejectment) , 

[a]  ^Wbwra  a  oredlton'  raft  baa 
bMn  brought  agaSnat  the  OlMotora 
of  an  iasolTant  oo>voratloa  to  which 
the  assignee  for  the  benefit  of  cred- 
itors of  the  same  has  been  made  a  party 
defendant,  the  pendency  of  the  suit  la  a' 
good  plea  in  abatement  to  an  action 
at  law  subsequently  brought  for  the 
same  cause  by  the  assignee  in  the 
name  of  the  corporation  against  the 
directors.  Warner  v,  Hopkink  111 
328.  2  A  83,  66  AmR  266.^^ 

79.  Van  Vleck  v.  Anderson,  186 
Iowa  366.  118  NW  663  (holdlwc  that, 
although  the  general  rule  is  that  In 
order  that  one  action  may  be  abated 
by  reaaon  of  the  pendency  of  a  prior 
action,  the  parties  must  be  the  same, 
in  the  sense  that  the  same  person  or 
persons  are  plaintiffs  in  each  of  the 
cases,  the  rule  has  exceptions,  which 
do  not  permit^  a  coflwDer,   who  has 


been  sued  for  partition  to  file  a  cross 
suit,  or  permit  successive  actions  to 
construe  a  will,  with  the  parties  re- 
versed) ;  Oulnn  v.  Elliott,  123  Iowa 
179.  98  NW  62S  (actions  for  partition )  ; 
Pratt  V.  Howard,  109  Iowa  504,  80  NW 
546.  See  also  In  re  Norton,  [19081  1 
Ch.  471. 

[al  Where  «i«  nerlta  of  a  oou- 
trovekwy  involving  the  •ettlement  of 

an  estate  cannot  be  determined  except 
upon  giving  construction  to  a  para- 
graph of  the  will,  a  subsequent  action 
t>etween  the  same  parties  to  construe 
the  same  parapraph  will  be  abated  on 
a  plea  of  a  prior  action  pending.  Van 
Vleck  v.  Anderson,  136  Iowa  366.  113 
NW  853. 

[b]  The  pendency  of  replevin  by 
a    chattel    mortgages    affWirt  the 

mortgagor  to  recover  possession  of  the 
mortgaged  property  for  the  purpose  of 
foreclosure  la  a  bar  to  a  suit  oy  the 
mortgagor  against  the  mortgagee  to 
enjoin  such  foreclosure  on  -the  ground 
of  usury,  under  Code  I  8817,  as  the 
pendency  of  a  replevin  suit  to  recover 
mortgaged  propertv  In  order  to  fore- 
close upon  It,  enables  the  mortgagor 
to  assert  usury  against  the  mortgagee 
In  that  action.  Treanor  v.  Sheldon 
Bank.  90  Iowa  67C,  68  NW  914. 
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and  defendant  therein  cannot  make  onq  or  more  items 
of  the  accoonting  the  subject  of  a  separate  suit."* 
And  a  defendant  who  has  appeared  and  filed  a 
pleading  addng  for  relief  in  the  suit  against  him 
may  not  be  allowed  to  maintain  e  separate  suit  for 
the  same  reliel"' 

li  1081  7.  Sffact  of  AUlitr  to  BMonu  Party  or 
to  FOa  OxoH  Bill,  Oompliiiit,  or  TeCitioii.  As  a 
rule  the  mere  pendenc^  'of  a  suit  to  which  a  person 
may  be  made  a  party  does  not  abate  or  bar  an  action 
by  him  in  another  court  to  cmforee  his  rights,  idiere 
he  has  not  become  a  party.**  And  it  is  not  ground 
for  abaiCTient  of  an  action  that  tiiere  is  a  prior 
acti<ni  pending,  even  thongfa  plaintiff  is  a  party 
thereto,  in  which  he  mi^ht  cross  bill,  complaint, 
nr  petition  obtain  against  defendant  the  relief  which 
he  seeks  in  the  second  soit"  In  some  jnrisdietims, 


howerer,  there  are  deeidons  apparently'  in  conflict 
with  this  rol^"  and  in  others  there  are  statutes  ren- 
dering it  inapplicable  in  eortain  ea^es."* 

[(  109]  8.  Acttoiu  for  Fetulty.  An  exception 
to  rule  that  the  plea  \}£  the  pendency  of  a  for^ 
men  action  is  restricted  to  the  same  parties  nists 
in  the  case  of  qui  tarn  actions  for  the  recovery  of 
a  penalty,  where  a  suit  for  the  same  cause  has  been 
instituted  by  a  third  persou,  sipce  the  person  who 
first  sues  is  entitled  to  tbe  penalty  to  the  raelusion 
of  all  others.^ ,  In  some  of  the  cases  the  pendency 
of  the  pxicn:  suit  has  bQcai  treated  as  ground  for 
plea  in  abatement,*'  while  in  others  it  has  been  ctm- 
sidered  matter  in  bar." 

[$  110]  G.  Action  in  DilTeront  JnrisdictionB"— 
1.  Tho  General  Bole.  The  rule  t^at  a  subsequent 
action  may  be  abated  by  the  pendency  of  a  prior 


80l    Coubrough  t.  Adam*.  70  Cal.  tetc.  Co.,  104  Ala.  S77,  1<  8  ith  B3 


374.  11  p  »4:  Ward  T.  Gore.  S7 
IIowPp   (N.  T.>  119. 

Ta]  PaitBaralilp  aiwftwirtliiri — TM*r- 
Inie  the  pendency  of  a  bill  In  equity 
brought  hy  two  oC  the  four  members  of 
a  partnership  arnlnst  the  other  two. 
for  mn  account,  defendants  commenced 
a  blU  In  equity  acalnat  platntlffs  for 
the  aame  purpose.  It  was  held  th»t 
the  eecond  bill  should  be  dismissed. 
Wallace  v.  Sobinson.  62  N.  H.  286. 
See  also  "Ward  v.  Qore.  87  HowPr  (N. 
T.)  110;  Emry  v.  Chappell,  148  K.  C. 
337,  62  SB  411. 

[b]  Aoooaatbiff  and  action  to  set 
»  eoaveyaiiM. — An  acUon  by  a 
ler  to  set  aside  a  conveyance  made 
>Y  a  copartner  is  not  barred  by  the 
pendency  of  an  action  for  a  partner- 
ship accounting'.  But  the  accounthiK 
cannot  t>e  had  nntil  It  Is  determined 
whethw  or  not  the  subject  of  the  con- 
▼eyaooe  la  a  partnership  asset.  Maloy 
V.  A— Delated  Lace-Hakera'  Co.,  8  NYS 
S15. 

81.  Hopkins  V.  Moseley,  106  8W 
104.  31  KyL  ISOB  (holdtnff  that  where 
M  and  W,  each  daJmlDK  to  have  been 
the  procuring  cause  of  the  sale  of  de- 
fendaLUt's  farm,  brought  separate 
art  Jons  for  commissions  a«ralnst  de- 
fendant In  different  counties,  and  W 
was  made  a  party  defendant  to  M's 
action,  and  filed  an  answer,  making 
n  a  cross  petition  against  defendant 
to  which  defendant  answered,  and  M 
•tied  a  reply.  Ws  action  shoald  be 
ctisxolssed,  and  both  M  and  W  should 
be  required  to  Interplead  in  the  action 
In  which  both  were  parties)  ;  Rowley 
V.  -WUllazna.  6  Wis.  161  (holding  that 
where  a  subsequent  mortgagee  com- 
menced a.  sntt  for  foreclosure,  making 
a  prUsr  mortgagee  a  party,  and  the 
latter  came  In  and  answered,  setting 
ap  his  interest,  and  afterward  com- 
menced a  8ulj  for  foreclosure,  the 
pendency  of  the  prior  stilt  was  plead- 
able In  abatement  of  the  second). 

aa.    parsons  v.  Oreenvllle,  etc.,  R. 
Co.,  18  F.  Cas.  No.  10J76,  1  Hughes 
Hall  T.  Alabama  Terminal,  etc., 
Co..  104  Ala.  677,  16  S  439,  63  AmSR 
87 ;  Loyd  V.  Reynolds,  29  Ind,  299. 

Fal  Here  poeslhllltr  of  beoomlw 
party*— "The  mere  i>enaency  of  a  suit 
to  which  a  person  may  be  made  a 
party,  but  has  not  been.  Is  certainly 
no  bar  to  an  action  by  him  In  another 
court,  to  enforce  his  own  rights."  Per 
Waite,  C.  J.,  in  Parsons  Oreenvllle, 
etCL,  ft.  Co..  18  F.  Cas.  No.  10,776.  1 
Hughes  279,  281. 

rbi  The  pendenoT  of  a  mneral 
credlton^  nil  against  a  defendant, 
accompanied  by  the  usual  orders  of 
injunction,  does  not  necessarily  forbid 
a  creditor  who  Is  not  a  party  to  'the 
hfll  from  suing  the  same  defendant  in 
another  court,  although  he  might  be* 
come  a  party  to  such  suit  and  enforce 
bis  rights  therein.  Parsons  v  Oreen- 
vllle. etc.  R-  Co.,  18  F.  Cas.  No. 
10.776.  1  Hughes  278.  See  also  Amerl- 
cu  Pls-Inm  Storage  Warrant  Co.  v. 
Genaan.  12S  Ala.  194.  28  S  608.  86 
AtnSR  tX ;  Hall      Alatiania  Teimlnal, 


AmSR  8*7 ;  Sweeny  Bug.  Co.  v.  Oold- 
berg.  68  III  A.  668 ;  Rogers  T.  King.  8 
Paige  (N.  T.)  110;  Uooie  Hol^  t 
Tenn.  ch.  141,   And  see  supra  I  106. 

8S.  U.  S. — Washburn,  etc..  Mfg.  Co. 
V.  Scutt,  88  Fed.  710  (holding  ^t  a 
pendlhg  suit  for  the  rescission  of  a 
contract  cannot  be  pleaded  In  abate- 
ment or  bar  of  a  sutnequent  suit  In 
another  court  in  enforcement  thereof, 
the  complainant  in  the  second  suit  not 
being  bound  to  flie  a  cross  bill  in  the 
first  suit,  although  be  might  thereby 
obtain  the  desired  relief). 
Ala. — Kaplan  V.  Coleman,  60  3  886. 
ni.— Pollock  V.  Klnman.  176  Rl.  A. 
861. 

Ind. — ^Loyd  v.  Reynolds.  28  Ind.  209. 

Iowa. — Oabom  V.  Cloud,  28  Iowa  104, 
92  AmD  413. 

Mo. — Long  V,  Lackawanna  Coal,  eta, 
Co..  233  Mo.  713.  136  SW  673. 

N.  T.— Fink  V.  Allen.  86  N.  T. 
Super.  860  (where  it  was  held  that  the 
pendency  of  an  action  In  which  one 
defendant,  by  his  answer,  attempts  to 
force  a  codefendant  to  settle  thraeln 
a  controversy  respecting  the  right  of 
such  codefendant  under  a  certain  In- 
Btrument,  cannot  be  pleaded  in  bar  or 
In  abatement  as  another  action  pending 
to  an  action  subsequently  commenced 
on  such  instrument  by  such  codefend- 
ant against  defendant  who  so  answered 
In  the  first  action). 

Tex. — Mutual  I*  Ina  Co.  r.  HarguR, 
(Civ.  A.)  99  SW  680:  Olschewske  v. 
King,  43  Tex.  Civ.  A.  474,  96  SW 
666. 

■ffeet  of  aUU^  to  obtain  relief  bj 
set-oir  or  eouterolalm  in  paadliMr 
aetioa  see  supra  i  96. 

[a]  Aotloa  agunat  nntnal  bvuM 
•oeietr^In  Clement  v.  dement,  113 
Tenn.  40.  81  SW  1249.  It  was  held  that 
the  pendency  of  a  suit  by  the  ccecutrix 
of  the  Insured  against  a  beneficiary 
association  on  a  benefit  certificate, 
claiming  that  the  Insured's  cljildren 
were  entitled  to  all  the  Insurance,  al- 
though making  others,  named  as  bene- 
flctariea  and  claiming  part  of  the  In- 
surance, defendants,  did  not  prevent 
such  other  bene  flclaries  from  maintain- 
ing an  original  bill  against  the  associa- 
tion on  the  certificate,  especially  where 
after  the  death  of  the  Insured  they 
had  assigned  all  or  part  of  the  amount 
due  them  to  a  person  not  a  party  to  the 
bill  by  the  executrix. 

[b]  Aotloa  to  set  astde  wUL^ 
An  heir  made  a  party  defendant  In  a 
suit  by  executors  to  construe  a  will 
need  not  file  a  cross  bill  attacking  the 
validity  of  the  will  on  the  grounds  of 
testamentary  incapacity  and  undue  In- 
fluence, but  may  institute  an  Independ- 
ent suit  on  such  grounds.  Kaplan 
Coleman,  (Ala.)  60  S  886. 

84.  See  the  cases  olted  Infra  this 
note. 

[a]  Suits  Sflrataurt  admlBlstrator 
for  devastavit.— Thus  in  Oreen  v. 
Neal,  2  Helak.  (Tenn.)  220,  It  was 
held  that  a  blU  filed  by  distributees  of 
an  estate  agabut  the  administrate  to 
charge  bim  with  a  devastavit  was  a 


bfu-  to  a  suit  afterward  brought  by  a 
creditor  for  the  same  devastavit,  the 
creditor's  remedy  being  by  petition  in 
the  first  suit. 

[b]  Aooonatliif  fej  tmstee^ln 
Oroshon  v.  Lyon,  16  Barb.  CK.  Y.) 
461,  466,  a  trustee  presented  a  peti- 
tion to  the  court,  praying  that  he 
might  be  permitted  to  render  an 
account  of  his  acts  and  doings'  aa 
trustee  and  have  the  same  passed 
upon  and  settled,  and  that  he  might 
be  discharged  and  another  person  be 
appointed  trustee  in  his  place ;  where- 
upon an  order  was  made  directing  the 
trustee  to  render  before  a  referee  an 
account  of  all  his  acts  and  doings  as 
trustee,  and  of  his  receipts  and  dis- 
bursements, also  directing  notice  of 
the  reference  to  be  given  to  the  adult 
cestuis  que  trust,  and  appointing  a 
guardian  ad  litem  for  the  Infants.  It 
was  held  that  this  proceeding  was  a 
bar  to  an  action  by  the  cestuis  quo 
trust  against  the  trustee,  in  which 
the  relief  sought  was  that  the  tnistee 
might  be  removed,  and  another  person 
appointed,  and  that  he  might  account 
for  all  the  trust  property,  and  pay  over 
the  same  and  render  compensation  In 
damages  for  the  breaches  of  trust 
committed  by  him ;  the  principle  gov- 
erning such  cases,  said  the  court,  being 
"that  If  full  relief  can  be  had  in  the 
one  suit,  no  others  shall  be  allowed ; 
and  that  when  an  executor  or  trustee 
holds  a  fund  subject  to  the  control 
of  the  court  and  there  is  a  decree  that 
he  BccoUnt,  although  that  decree  be 
not  the  final  decree  m  the  cause,  it  has 
such  effect  that  all  having  any  claim 
on  the  fund  may  come  in  ana  prove 
their  claims." 

85.  See  Foley  v.  Ruley,  48  W.  Va 
618,  27  SB  268  (holding  that,  under 
Code  ri891]  c  189  I  7.  the  pendency 
of  a  suit  by  a  Judgment  creditor  for 
himself  and  alt  lienora  to  enforce  the 
lien  of  his  Judgment  on  land  prevents 
a  subsequent  suit  by  another  lien- 
holder  for -the  same  puroose). 

86.  1  (mitty  PI.  (16th  Am.  ed) 
470;  and  cases  cited  In  the  following 
notes. 

[a]  Xndletmeiit  aaA  aottoB  for 
penalty^-^  former  action  pending  for 
a  penalty  will  abate  a  subsequpnt 
Indictment  to  recover  the  same  penalty. 
Com.  V,  Churchill,  6  Mass.  174. 

87.  Com.  V.  Churchill.  6  Mass.  174 ; 
Kemptoh  v.  Sullivan  Sav.  Inst.,  63 
N.  H.  681 ;  Bennett  v.  Chase,  21  N. 
H.  570,  684  ;  Combo  v.  Pitt,  3  Burr. 
1428.  97  Reprint  907 ;  Reg.  v.  Harris, 
Cro.  Elit  261,  78  Reprint  617. 

88.  1  Chitty  PI.  (16^  Am.  ed) 
470 ;  Anderson  v.  Barry.  2  J.  J. 
Marsh.  (Ky.)  266,  281.  And  see  B. 
F.  Johnson  Pub.  Co.  v.  Com.,  97  SW 
749,  750.  SO  KyL  148  felt  CycJ  ;  Mor- 
ton V.  Sweetser,  12  Allen  (Mass.)  134; 
Com.  V.  Cheney,  6  Mass.  347;  Beadles- 
ton  V.  Sprague,  6  Johns.  (N.  Y.)  101; 
Harris  V,  Johnson,  66  N.  C.  478 ;  Com, 
V.  Cope,  45  Pa.  161 ;  £:ngle  V.  Nelson,. 
1  Penr.  ft  W.  (Pa)  442. 

88.  Aettoaa  at  law  wad  la  e««ttr 
see  enpra  i  66  et  getK 
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one  between  the  same  parties  for  the  same  cause  is 
confined,  both  at  law  and  in  equity,  to  those  cases 
in  which  the  former  action  is  pending  in  a  court  of 
the  same  state  or  government,  and  does  not  apply 
where  snch  former  action  was  commenced  and  is 
pending  before  the  court  of  a  foreign  or  different 
jurisdiction.  This  rule  is  well  settled  both  in  Eng- 
land^ and  in  the  United  States.  ^  It  is  not  ground 
for  abatement  that  ah  attachment  is  pending  in  a 
foreign  jurisdiction.*^ 

[$111]  2.  Oourts  of  Same  State — a.  In  OeneraL 
To  sustain  a  plea  in  abatement  of  another  action 
pending  in  the  same  state  it  is  not  necessary  that 
the  pr^or  action  shall  be  pending  in  the  same  court 
or  in  another  court  of  the  same  county,  but  it  is 
sufficient  if  it  be  either  in  another  court  of  the 
same'  county  or  in  a  court  of  another  county 
having  concurrent  jurisdiction  of  the  subject  mat- 
ter.'" As  we  have  seen,  thei  general  rule  is  that 
an  action  at  law  is  not  pleadable  in  abatement  of 


a  subs^uent  suit  in  equity  between  the  same  par- 
ties, or  vice  versa;  but  this  rule  is  not  one  of  uni- 
versal application."  • 

112]  b.  Prior  Suit  in  Inferior  Oonrt  It  has 
been  held  in  England  that  the  pendency  of  a  salt 
in  a  sheriff's  or  other  inferior  court  cannot  be 
pleaded  in  abatement  of  a  subsequent  suit  m  a 
superior  court  and  this  doctrine  has  been  recog- 
nized in  some  of  the  early  cases  in  the  United 
States."  There  are  decisions,  however,  to  the  con- 
trary, and  it  would  now  probably  be  held  that  a 
prior  suit  in  an  inferior  court  is  ground  for  abate- 
ment of  a  subsequent  suit  in  a  superior  court  be- 
tween the  same  parties  and  for  the  same  cause, 
if  it  affirmatively  appears  that  the  inferior  court 
has  full  jurisdiction  of  the  subject  matter  and  of 
the  parties,  and  the  same  relief  can  be-  obtained 
as  is  sought  in  the  superior  court." 

[$  113]  3.  Oonrtfl  of  Different  States — a.  In  Gen- 
erd.   Although  there  has  been  some  difference  of 


Am  %  ffronad  for  oontlnaaM  see 

CimtiDuances  [9  Cyc  89]. 

A*  gvonnd  for  atar  see  Actions  [1 
Cyc  7681. 

BO.  Peruvian  Quono  Co.  v.  Bock- 
wcddt,  2S  Ch.  D.  226 ;  McHenry  v. 
Lewis,  11  Ch.  D.  202 ;  Foster  v.  Voa- 
sall,  3  Atk.  fi87,  26  Reprint  1M8 ;  Cox 
V.  Mitchell.  7  C.  B.  N.  a  66.  97  BCL 
S6;  Sparry's  Case,  6  Coke  61a,  77  Re- 

Srlnt  148;  Ostell  v.  Le  Page.  2  DeG 
:  O.  892.  61  BngCh  697,  21  Engl^Ed 
640,  42  Reprint  1121 ;  Imlay  v.  EUef- 
sen.  S  East  4SS,  102  Reprint  442: 
Beattie  v.  Johnstone,  S  Hare  169,  82 
BngCh  169,  68  Reprint  818;  Scott  v. 
Seymour,  8  Jur,  N.  3.  668 ;  Houlditch 
V.  Donegoll,  1  Sim.  A  St.  491.  1  EngCh 
491.  57  Reprint  194;  Bayley  v. 
Edwards,  3  Swanat  703,  36  Reprint 
1029  ■  Maule  v.  Murray,  7  T.  R.  470, 
101  Reprint  1081;  Urlln  v.  Hudson,  1 
Vem.  Ch.  832,  23  Reprint  602;  DU- 
Ion  V.  Alvares,  4  Ves.  Jr.  867,  31  Re- 
print 182. 

[a]  Stay  of  snlMeqnent  snlt. — ^Under 
the  English  Judicature  Act,  however, 
the  English  courts  may,  In  their  dis- 
cretion, stay  a  suit  if  It  Is  deemed  un- 
necessary and  vexatious  because  of 
the  pendency  of  a  prior  suit  in  Scot- 
land, Ireland,  or  a  British  colony,  or 
even  In  a  foreign  country.  See  AcUona 
El  Cyc  762], 

81.  U.  S.— Mutual  li.  Ins.  Co.  v. 
Harris,  96  U.  S.  688,  24  L.  ed.  737; 
OrooDi  V.  Mortimer  Land  Co.,  192  Fed. 
849,  113  CCA  178  {writ  of  certiorari 
denied  225  U,  S.  700,  32  SCt  835,  66 
L.  ed.  1264};  Merrltt  v,  American 
Steel  Barge  Co.,  79  Fed.  228.  24  CCA 
630 ;  Brlggs  v.  Stroud,  68  Fed.  717 ; 
RawltKer  v.  Wyatt,  40  Fed.  609  ;  Lynch 
V.  Hartford  F.  Ins.  Co..  17  Fed.  627  ; 
Radford  v.  Folsom,  14  Fed.  97,  4  Mc- 
Crary  627;  Lyman  v.  Brown,  16  P. 
Cas.  No.  8.627,  2  Curt.  669 ;  White  v. 
Whitman.  39  F.  Cas.  No.  17,661,  1 
Curt  4S4. 
Ark. — Qrider  V.  Apperscm,  82  Ark.  832. 
Canal  Zone. — Calderon  v.  Coquard, 
1  Canal  Zone  8. 

Conn. — ^Hatch  v.  Bpoftord,  22  Conn. 
485,  68  AmD  438. 

Del. — ^Howard  v.  Wilmington,  etc, 
R.  Co.,  2  Del.  471. 

Fla. — Wood  V.  Wood,  66  Fla.  888, 
886,  47  S  560   [ctt  Cycl. 

Hawaii. — Brown  v.  Equitable  L. 
Assur.  See.,  14  Hawaii  80. 

III.— McJIltou  v.  Love,  18  111.  486, 
64  AmD  449. 

Iowa. — McNamara  v.  McAllister,  160 
Iowa  243,  130  NW  26,  34  LRAN8 
436,  AnnCa8l912D  463 :  Schmidt 
V.  Posner,  130  Iowa  347,  348,  106  NW 
760   [cit  Cyc]. 

Ky. — Salmon  v.  Wootton,  9  Dana  422. 
La. — Godfrey  v.  Hall,  4  La.  168. 
Mass.— Scott  V.  Rand.  118  Mass.  216  ; 
American  Bank  v.  Rollins,   99  Mass. 
313 :  Newell  v.  Newton,  10  Pick.  470 ; 
Lindsay  v.  lAmed,  17  Mass.  180. 


N.  H.-~Ooodan  V.  Marshall,  11  N. 
H.  88,  36  AmD  472. 

N.  J. — ^Way  V.  Bragaw,  16  N.  J.  Eq. 
213,  84  AmD  147. 

N.  T.— Curlette  v.  Olds,  110  App. 
Div.  596,  698.  97  NTS  144  [cit  Cycf; 
Wmiama  v.  Ayrault,  31  Barb.  364  : 
Cook  V.  Litchfield.  7  N.  Y.  Super.  880 
[rev  on  other  groimds  9  N.  Y.  279]  ; 
Sargent  v.  Sargent  Granite  Co.,  6  Misc. 
384,  26  NTS  737.  81  AbbNCas  131; 
Hecker  Mitchell.  6  AbbPr  463; 
Republic  V.  Arrangol&  1  AbbPr  487 
[a*  12  N.  Y.  Super.  6481;  Walsh  v. 
Durkln.  IS  Johns  98;  Bowne  v.  Joy, 
9  Johns  821;  Mitchell  v.  BundL  2 
Paige  606. 

Pa.— Smith  V.  Lathrop.  44  Pa.  826, 
84  AmD  448 ;  Ralph  v.  Brown,  8  Watts 
&  8.  896 ;  Lowry  v.  Hall,  2  Watts  & 
S.  129,  37  AmD  495. 

S.  C.— Chatzel  v.  Bolton,  14  S.  C. 
L.  38. 

Tenn. — Lockwood  t.  Nye,  S  Swan 
616.  68  AmD  73. 

Tex. — Blard  v.  Tyler  Bldg.,  etc.. 
Assoc..  (Civ.  At  147  SW  1168;  Mex- 
ican Cent.  R.  Co,  v.  Charman,  (Civ, 
A.)   24  SW  968. 

Va. — DavlB  V.  Morris,  76  Va.  21. 

W.  Va. — Conrad  v.  Buck,  21  W.  Va. 
396.  < 

Wis. — ^Wood  V.  Lake,  13  Wis.  84. 

See  Lauffhiln  v.  Leigh,  266  Mo.  620, 
126  SW  743. 

[a]  Kaaaon  for  mU.— "It  seema  to 
be  equally  well  settled  that  the  pen- 
dency of  a  suit  for  a  matter  in  a 
forelBn  State  or  Territory  Is  no  bar 
to  an  action  for  the  same  matter  in 
another  State,  either  at  law  or  in 
equity.  The  reason  Is  said  to  be  that 
the  court  In  which  the  second  suit  Is 
brought  cannot  see  that  the  remedy  in 
a  foreign  court  is  equally  eltectlve  and 
advantageous."  Per  Staples.  J.,  In 
Davis  V.  Morris,  76  Va.  21,  ST. 

98.  Sargent  t.  Sargent  Granite  Co., 
6  Miac.  884,  26  NTS  737.  See  infra  1 114. 

VmOaaor  of  attaohmant  aa  ffrowB4 
for  atatount  see  supra  I  64. 

98.  Ala. — ^Troy  Fertiliser  Co.  t. 
PrestWDod,  lie  Ala.  119.  82  S  262. 

III.— Coon  V.  Holts.  189  111.  A.  478; 
Lewis  V.  Schwinn,  71  III.  A  266. 

Ky. — B.  F.  Johnson  Pub.  Co.  V.  Com., 

97  SW  749.  SO  KyL  148. 

N.  T. — Garlock  v.  Vandevort,  128  N. 
Y.  374,  28  NE  699  (holding  that 
where  the  two  Jurisdictions  are  equal 
and  concurrent,  the  tribunal  which 
first  obtains  Jurisdiction  of  the  subject 
matter  and  of  the  persons  should  con- 
tinue to  exercise  that  Jurisdiction)  ; 
Schuehle  v.  Reiman,  86  N.  Y.  270 
(holding  that  where  two  courts  have 
concurrent  Jurisdiction  it  should  con- 
tinue to  be  exercised  by  that  oile 
whose  process  was  first  served)  ;  Kim- 
ball V.  Mapes.  19  NYWklyDlg  481  taff 

98  N.  Y.  629]  (where  It  was  held 
that  "when  the  object  of  two  legal 
proceedings  Is  the  same,  and  the  pro- 


ceedings are  In  dltferent  courts,  the 
proceedings  shall  be  continued  In  that 
court  'whose  process  was  first  la- 
sued'  "). 

N.  C— State  T.  Atlantic,  etc,  R  Co., 
77  N.  C.  299.  And  see  Claywell  v. 
Sudderth,  77  N.  C  287,  288  (where 
the  court  said :  "The  pendency  of  the 
action  between  the  same  parties  for 
the  same  cause  in  another  county,  and 
in  another  court  havliw  Jurisdiction, 
is  a  good  defense"). 

Pa. — Cleveland,  etc.,  R.  ~Ca  v.  Erie, 
27  Pa.  880. 

Tex.— 'Davidson  v.  Jeffmon,  (Civ. 
A)  68  SW  888. 

Vt — Thomas     Freelove,  17  Vt.  U8. 

Va. — Johnston,  v.  Bower,  4  Hen.  ft 
M.   (14  Va.)  487. 

And  see  the  cases  dted  supra  1  88. 

M.  Aotlona  aV  law  shA  a  mpdtr 
see  supra  i  64  et  seq. 

96.  Sparry's  Cose,  6  Coke.  61a,  62a, 
77  Reprint  148  (where  It  Is  said: 
"But  If  a  man  brings  an  action  of 
debt  by  bill  In  London  or  Norwich,  or 
In  any  other  Inferior  Court,  and  after- 
wards brings  an  action  of  debt  In  the 
Common  Pleas,  this  suit  in  the  higher 
Court,  which  is  brought  pending  the 
suit  by  hill  In  an  Inferior  Court,  shall 
not  abate  .  .  .  but  it  Is  saiil 
.  .  .  that  all  the  King's  Courts  at 
Westminster,  have  been  time  out  of 
mind,  etc.,  and  so  a  man  cannot  tell 
which  of  them  Is  the  most  ancient 
Court")  ;  DudHeld  v.  Warden,  Fltzi;. 
313.  94  Reprint  772;  Seers  v.  Turner. 
2  Ld.  Raym.  1102,  92  Reprint  23(t 
(where  Holt,  C.  J.,  said:  ''A  plaint 
pending  in  an  Inferior  Court  is  no 
plea  to  an  action  brought  In  the  Courts 
at  Westminster")  Laughton  v.  Tay- 
lor, 6  M.  A  W.  695  *  (where  it  was 
held  that  Bince  the  court  of  the  mayor 
of  the  horou^  of  Liverpool  was  an 
inferior  and  not  &  superior  court,  a 
plea  that  there  was  another  action 
pending  for  the  same  cause  in  that 
court  was  no  answer  to  an  action  tn 
the  superior  courts)  ;  White  v.  Willis, 

2  Wlla.  C  P.  87,  95  Reprint  701 ; 
Bacon  Abr.  tit.  "Abatement"  M. ;  Chltty 
PI.  (16th  Am.  ed)  470  ;  Comyns  DlK. 
tit.  "Abatement"  H  24.  And  see  Smldt 
V.  Ogle,  6  Taunt  74,  1  ECL  Sit.  128 
Reprint  960. 

9iS.  Smith  V.  Atlantic  Mut  P.  Ins. 
Co.,  22  N.  H.  21 ;  Bowne  v.  Joy.  9 
Johns.  (N.  Y.)  221;  Bullock  v,  BoUes, 
9  R  I.  501. 

[a]  Under  the  Louisiana  »tatnt«  by 
its  express  terms  an  exception  of  lis 

Iiendens  must  show  that  the  prior  suit 
3  pending  in  another  court  of  con- 
current jurisdiction.    Ludewlg's  Succ., 

3  Rob.  92.    And  see  supra  SI  40,  41. 

97.  Boawell  v.  Tunnell.  10  Ala.  9B8  ; 
Slyhoof  V.  Flltcaft,  1  Ashm.  (Pa.)  171  ; 
Johnston  v.  Bower,  4  Hen,  AM.  (14 
Va.)  487.  And  see  Cleveland,  etc.,  R, 
Co.  V.  Srte,  27  Pa.  880;  "niomaa  v. 
Froelon,  17  VL  188.    This  seems  to 
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0[Hnioa  on  the  queatioo,  it  is  now  well  settled  that 
in  the  application  of  this  doctrine  the  courts  of  the 
several  states  are  to  be  r^arded  as  foreign  to  each 
other,  so  that  the  pendency  of  an  action  in  personam 
in  one  state,  is  not,  as  a  role,  either  at  law  or  in 
e«iuity,  pleadable  in  abatement  of  an  action  sab' 
seqaently  commenced  in  another  state  betveen  the 
same  parties  on  -the  same  ^ose,^  even  though  the 
coart  of  the  state  in  which  the  prior  suit  is  pend- 
ing has  complete  jurisdiction."  A  recovery  in  one 
may  be  {deuled  to  the  further  continuance  of  the 
other,  bat  nntil  that  is  obtuned,  or  unless  the  ooort 
in  its  discretion  grants  a  eontinnanee  by  reftson  of 
the  pendent^  of  the  first  action,^  eaeh  m^  proceed 
to  jadgment  and  execution,  when  a  satiK&tetion 

have  been  reco^lzed  In  Dudfleld  v. 
W&rden.  FlUs.  813,  814,  94  Reprint 
772.  where  Ehre.  C.  J,,  said:  'The 
c:eneral  rule  u.  that  the  partjr  ahall 
not  be  twice  voced  for  the  same  cause 
of  action :  but  then  it  must  appear 
that  the  Court  first  posaess'd  tn  the 
causa  had  Jurisdiction ;  and  here  the 
eaua6  of  action  must  be  taken  to  have 
arose  where  It  Is  laid,  viz.  in  tendon, 
that  net  being:  contradicted  by  the  pl^a. 
That  nothing  shall  be  intended  within 
the  Jurisdiction  of  an  Inferior  Court, 
but  what  Is  averred  so  to  be." 

98.  Ala. — Humphries  v,  Dawson,  88 
AJa-  199. 

Ark. — Greer  v.  Cook,  88  Ark.  98, 
113  SW  2009,  18  AnnCas  871:  Moore 
V.  Emerick,  38  Ark.  298;  Orlder  T. 
Apoerson,  38  Ark.  382. 

Conn. — Hatch  v.  SpoflTord,  88  Cmn. 
t85.  68  AmD  488  [overr  Hart  v. 
Grander,   1  Conn.  .Ifi4]. 

Del. — Howard  v.  Wilmington,  etc.. 
R.   Co.,   2  Del.  471. 

Ga. — Ambursen  Hydraulic  Constr. 
Co.  V.  Northern  Contracting  Co..  78 
SB  340 :  Chattanoofra,  etc.,  R.  Co.  v. 
Jackson.  86  Oa.  <76.  13  SE  109; 
Southern  R.  Co.  v.  Rowe,  2  Qa,  A- 
K57.  59  8E  442.  In  this  SUte  it  Is 
cxpreaaljr  declared  by  statute  that  "the 
pendency  of  a  i»ior  suit  In  another 
State  win  not  abate  a  suit  between 
the  same  parties  for  the  same  cause 
in  this  State."     Civ.  Code  I  8738. 

III. — Qreer  v.  Toung,  120  111.  184, 
11  187:   Allen   v.   Watt,    69  III. 

455  :  McJUton  v.  Love,  13  111.  486, 
54  AmD  449':  Loomls  v.  Federal  Union 
Surety  Co.,  168  Dl.  A.  821 ;  Barbe  v. 
GUck.  20  HL  A.  408. 

Ind. — Bradley  v.  State  Bank,  20  Ind. 
638 :  KattMO,  etc.,  R  Ca  v.  Hunt.  20 
iDd.  467 :  J>e  Armond  v.  Bohn,  12  ind. 
«07. 

Iowa. — Jones  ▼.  Hushes,  187  NW 
I»Z2;  Reed  v.  Holllngsworth,  136  NW 
37  :  UcNamara  v.  McAllister.  160  Iowa 
243.  ISO  NW  26.  84  LRAN8  43S, 
AnnCasl912D  463;  Schmidt  v.  Poa- 
ner.  130  Iowa  847,  106  NW  760. 
Ky. — Davla  V.  Morton.  4_Buah  442, 


of  either  will  require  a  discharge  of  both.'  Bat 
while  the  pendency  of  a  prior  suit  in  another  state 
is  not  pleadable  in  abatement  as  a  matter  of  right, 
the  court  may  in  its  discretion  Bta.y  or  suspend  the 
second  suit  to  await  the  decision  in  the  prior 
(me.* 

Bnle  not  cJiamged  by  codM.  .The  rule  that  the 
pendenq|{r  of  an  action  in  another  state  is  not  ground 
for  abatement  is  not  affected  by  the  proviaoiB  of 
the  cod«  that  the  paidenq^  of  another  action  be- 
tween the  aame  parties  for  the  same  cause  may 
be  made  a  ground  for  demurrer  or  set  up  as  a 
defense  in  the  answer^  but  such  proviaions  are  con- 
strued as  app^ing  only  to  suits  pending  in  the 
same  state.' 


»•  AmD  309 :  Salmon  v.  Wootton.  9 
Dana  422 :  Brown  v.  Todd,  29  SW  621, 
18  KyL  897. 

La.— Wright  v.  Hill,  18  Ia.  Ann. 
333 :  Clampttt  v.  Newport,  8  La,  Ann. 
IZ4 :  Feyroux  v.  Davis,  17  La,  479  ; 
West  V.  MeConnell,  6  La.  424,  26  AmD 
191 :  Godfrey  V.  Hall,  4  La.  164 ;  Stone 
V.  Vincent.  6  Hart  N.  3,  617. 

Ud.~<:ole  V.  Flitcraft.  47  Md.  S12: 
Seevers  v.  Clement,  28  Md.  426. 

Mass.-— H.  C.  Miner  Llth.  Co.  v. 
Wagner,  177  Mass.  404,  68  NE  1020; 
CraJg  Silver  Co.  v.  Smith,  163  Mass. 
3<2.  39  N£  1118.  And  see  Moore  v. 
Splesel.  143  Mass.  413,  9  NE  827  ; 
BeMt  V.  Rand,  118  Mass.  215 ;  Colt  v. 
Partridge,  7  Mete.  674  ;  Newell  v. 
Newton.  10  Pick.  470;  Lindsay  v. 
Lamed,  17  Mass.  191. 

Mich, — ^Wilcox  v.  Kasslck,  2  Mich. 
1(5. 

Minn. — Sandwich  Mfg.  Co.  v.  Earl, 
56  MbUL   8*0,  67   NW  938. 
X.  H. — Sworoskl  V.  Sworoskl,  76  N. 


Casualty  Co.,  74  N.  H.  47.  64  A  1099 
[clt  Cyc] ;  Yelverton  v.  Conant,  18 
N.  H.  123 ;  Goodall  v.  Marshall,  11  N. 
H.   88,   86  AmD  472. 

N.  J. — BaUe#  v.  Pennsylvania  R. 
Co..  89  N.  J.  L.  194,  54  A  248 ;  Kerr 
V.  WiUettfl,  48  N.  J.  L.  78,  2  A  782  ; 
Margarum  v.  Mow,  63  N.  J.  Eq.  586, 
S3  A  179:  Falrchlld  v.  Falrchlld.  63 
N.  J.  Eq.  678.  84  A  10,  61  AmSR 
650 :  Vail  v.  Central  R.  Co„  (Ch.)  4  A 
663  :  Pulton  V.  Golden.  26  N.  J.  Bq. 
863. 

N.  T. — Douglass  V.  Pbcenlx  Ins.  Co» 
138  N.  T.  209,  83  NB  9804  AmSR 
448,  20  LRA  118 ;  Curlette  v.  Olds.  110 
App.  Dlv.  698.  698,  97  NTS  144  (clt 
Cyc]  ;  Steele  v.  Connecticut  Gen.  L, 
ins.  Co..  31  App.  Dlv.  889,  62  NTS 
378  talT  160  N.  T.  703,  67  NE  1126]  ; 
Smith  V.  Crocker.  14  App.  Dlv.  246, 
249.  48  NTS  427  [aJT  162  N.  T.  600. 

67  NE  1124]  (where  It  Is  said:  "A 
party  may  have  pending  actions 
against  the  same  defendant  to  recover 
the  same  Indebtedness  In  dlfTerent 
States  at  the  same  time,  and  the  pen- 
dency of  an  action  In  one  State  to 
recover  a  debt  cannot  successfully  be 
pleaded  In  abatement  In  an  action  In 
another  State  to  recover  the  same  debt. 
It  is  only  where  one  of  the  actions 
has  ripened  into  a  Judgment  tbat  such 
Judgment  can  be  pleaded  In  bar  in 
the  other  action")  ;  Nichols  v.  Nichols, 
12  Hun  428:  Williams  T.  Ayrault.  31 
Barb.  8S4 ;  Lorillard  F.  Ins.  Co.  v. 
Meahural.  80  N.  T.  Super.  308 :  Hecker 
V.  Mitchell.  IS  N.  T.  Super.  887:  Cook 
V.  Litchfield,  7  N.  T.  Super.  880  [rev 
on  other  grounds  9  N.  T.  279]  ;  Scott 
V.  Demareat.  76  Misc.  289,  ;36  NTS 
264  (actions  for  rent)  ;  Crossman  v. 
Universal  Rubber  Co.,  16  NTS  609  [rev 
on  other  grounds  131  N.  T.  686,  30 
NE  226]  :  Hadden  v.  St.  Louis,  etc, 
R.  Co.,  57  HowPr  390  ;  Burrows  v. 
Miller,  6  HowPr  51 ;  Walsh  v.  Durkln, 
12  Johns  99;  Bowne  v.  Joy,  9  Johns. 
221.  ■ 

N.  C. — Carpenter  v.  Hanes.  77  SE 
1101:  Roberts  v.  Pratt,  162  N.  C.  721, 

68  SB  240 ;  Sloan  v.  McDowell,  76  ,N. 
C.  29.  And  see  Boyd  v.  Hawkins,  17 
N.  C.  196;  Casey  v.  Harrison,  18  N. 
C.  244. 

Pa. — Smith  V.  Lathrop,  44  Pa.  828. 
84  AmD  448  ;  Hogg  v.  Charlton,  26  Pa, 
200 ;  Ralph  v.  Brown,  2  Watts  Sc  B. 
396  :  Lowry  v.  Hall.  2  Watts  &  S.  129, 
37  AmD  495.  Contra  Hopkins  v. 
Ludlow,  1  Phlla.  272.  The  question 
was  raised,  but  not  decided.  In  Irvine 
V.  Lumbermen's  Bank,  2  Watts  ft  S. 
190. 

R.  L — Ostby,  etc..  Co.  v.  Goldman, 
21  R.  I.  280,  48  A  101:  O'Reilly  v. 
New  Tork,  etc,  R.  Co.,  16  R.  I.  888, 
17  A  171,  906,  19  A  244.  6  LRA  364. 
6  LRA  719. 

S.  C— Hill  V.  Hill,  51  8.  C.  184,  28 
SE  309  ;  Cbatzel  v.  Bolton,  14  a  C.  L.  33. 

Tenn. — I^ckwood  V.  NyB,  S  Swan 
615,  68  AmD  78. 

Tex. — Drake  v.  Brander,  8  Tex.  861 ; 
Morgan's  Louisiana,  etc.,  R,  etc.,  Co. 
V.  Street,  57  Tex.  Civ.  A.  194,  122  SW 
270:  Mexican  Cent.  R  Co.  T.  Char- 


B.  1.  70  A  119:  Moore  v.  Maryland  I  man.  (Civ.  A.)  24  SW  96S. 


Va.— Davis  V.  Morris,  76  Va.  21, 
W.  Va. — National  Tube  Co.  v.  Smith, 
67  W.  Va.  210.  21ff,  60  SE  717,  ll6 
AmSR  771,  1  LRANS  196  [clt  Cyc] : 
Conrad  v.  Buck,  21  W.  Va.  896. 

See  Wooa  v.  Wood,  68  Fla.  882,  47 

5  560;  Missouri,  etc..  R  Co.  v.  Brad- 
Shaw.  (Okl.)  133  P  327. 

_[a]  Obaaffe  in  poalUoa  of  parties. 
The  rule  applies  as  veil  where  the 
second  suit  Is  Instituted  by  defoidant 
In  the  first  suit  as  where  the  same 
person  is  plalntur  In  both  suits.  Am- 
Dursen  Hydraulic  Constr.  Co.  v. 
Northern  Contracting  Co.,  (Ga.)  78  SB 
840. 

[b]  Psndaaoj  of  probate  procssl- 
Ings  la  another  state.~The  pendency 
of  proceedings  for  the  allowance  of 
a  claim  against  the  estate  of  an  In- 
testate in  another  state  Is  no  bar  to 
the  allowance  of  the  claim  against  the 
estate  wltbln  the  state.  Goodall  v, 
Marshall,  11  N.  H.  88,  36  AmD  472. 

[0]  Aotiona  br  admlalstrators^ 
A  subsequmt  actlcm  by  an  ancillary 
administrator  in  Connecticut  to  re- 
cover on  a  life  insurance  policy  Is  no 
defense  to  a  prior  action  thereon  by 
the  domiciliary  administrator  in  New 
Tork.  Steele  v.  Connecticut  Gen.  L. 
Ins.  Co.,  31  App.  Dlv.  389,  62  NTS  878 
[aff  160  N.  T.  703,  67  NE  1126]. 

[d]  Besttalning-  salt  in  otltsr  stats. 
—Where,  after  the  commencement  of  a 
suit  In  one  state,  plalntllT  commences 
another  suit  for  the  same  cause  of 
action  In  the  court  of  another  state, 
and,  after  taking  testimony  In  his  suit 
in  the  first  state,  breaks  off  and  pro- 
ceeds to  take  testimony  in  his  rait 
In  the  other  state,  tbe  court  of  the 
first  state  has  no  power  to  make  an 
order  restraining  him  from  prosecuting 
the  latter  suit    Hammond  v.  Baker, 

6  N.  T.''  Super.  704. 

[e]  IMToros  prooeedlngs  pending  in 
another  state.— (1)  The  pendency  In 
one  state  of  divorce  proceedings  in- 
stituted by  the  husband  is  not  plead- 
able in  abatement  of  a  suit  for  divorce 
Instituted  by  the  wife  in  another  state 
after  having  separated  from  her  hus- 
band and  acquired  a  domicile  In  the 
latter  state.  Sworoskl  v.  Sworoskl.  76 
N.  H.  1.  70  A  119.  (2)  And  the  pen- 
dency of  a  suit  for  divorce  In  a  state 
does  not  prevent  the  enforcement  of 
alimony  rights  In  another  state.  Wood 
v.  Wood,  66  Fla.  882,  47  8  660. 

M.  Douslasi  T.  Phoenix  Ina.  Co.. 
188  N.  T.^08.  88  NB  988,  84  AmSR 
448.  20  LRA  118. 

1.  Douglass  r.  Phoenix  Ins.  Co..  118 
N.  T.  209.  83  NB  988,  34  AmSR  448, 
20  LRA  118.  And  see  Moore  v.  Mary- 
land Casualty  Co.,  74  N.  H.  47,  64  A 
1099  [clt  Cyc]  ;  Curlette  v.  Olds.  110 
App.  Dlv.  696,  698.  97  NTS  144  [clt 
Cyc], 

3.  Oneida  County  Bank  v,  Bonney, 
101  N.  Y,  178.  4  NB  332. 

3.  See  Actions  [1  Cyc  763]. 

4.  Ind. — De  Armond  v,  Bohn,  12 
Ind.  607. 

Iowa, — Schmidt  v.  Posner,  180  Iowa 
347,  106  NW  760. 

Ky. — Davis  v.  Morton,  4  Bush  442. 
88  AmD  109. 
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-  •  Miiiimwi*  of  Svbse- 

„         -'^  |»*tidency  of 
*     *  «  30K>a  plea  in 
«'  H'vtt^  ui  personam. 
^.i\a  bv'Ul  that  the  pen- 
r-  n-  "^.i  III  another  state  will 

f"  '  X'i»m»  the  same  parties 

-'■  s'^'.-'*  ilu'ttsh  attachment 

i*r\>(>«r<v-  aufUcient  to  satisfy 

\..)-  K^Mwwi  of  SntMoanont  Attach- 

■  ..viti  ol"  property  in  one  state  will 
.„.t.  k\>  t.'tstio  u  writ  of  the  same  nature 
v\  vM'ii  when  the  assets  bound  by  the 
"'   .•.     i,-'!-  W  »ttnUMent  to  pay  the  demand.' 
'     "    v>  itunliliment  or  Tihutee  Process  (1) — 
kv.^V-^v«*6  *^  Action  by  Prior  Gamisfament.  An 
v.-  doctrine  that  the  pendency  of  an 

uk  Htit'lhttr  jurisdiction  is  not  a  good  plea 
•  .  k>i.iU'iui<iit  hnM  oeeai  made  in  some  jurisdictions 
I  iti\f  |initi>ctiim  of  persons  who  have  been  sum- 
in. miil  uii  trUHtMiS  or  garnishees  in  other  jurisdictions. 
\\\  thi-iBi)  KtuteH  the  rule  obtains  that  a  trustee  process 
\t\  uaniibliinent  pending  in  another  jurisdiction  is  a 
Ktioil  (IttfenM  to  a  subsequent  action  broag^it  within 
thii  btate  by  defendant  in  the  first  suit- against  his 
(Uiltlur,  tbo  tnutee  or  garnishee,"  provided  it  is  made 

no  reason  against 


N.  T. — Oneida  Coanty  Bank  v.  Bon- 
nuy.  101  N,  Y.  ns.  4  NE  832;  Cook 
V.  riKhrteia,  7  N.  T.  Super.  330  [rev 
nn  other  jcrounds  9  N.  T.  ;  Bur- 
rowa  V.  Miller.  6  HowPr  61. 

N.  a-HSloan  V.  MctKtwell.  16  N.  C. 
». 

«.  C— HIU  T.  Hill,  61  8.  C.  1S4,  28 
MK  tot. 

«.  111.— Barbe  v.  OUck.  20  Hi.  A. 
40S. 

La. — Clamltt  V,  Newport,  t  La.  Ann. 

N,  T. — Doufflaas  v.  Phoenix  Ins.  Co^ 
ISS  N.  T.  20d.  38  NB  988.  34  AmSR 
4  48,  20  LHA  118;  OsKood  v.  Magulre. 
•1  Barb.  54  [aff  61  K.  T.  624];  8ar- 

Jent  V.  SarRent  Granite  Ca,  8  Misc. 
14,  28  NTS  737,  31  AbbNCas  181; 
NaHon  MfK.  Co.  v.  Rankin  Ice  VUg. 
Co„  1  NTCltyCt  45S. 

Pft. — Paraone  v.  Columbia  Ina,  Co., 
2  Phila.  21;  Bjiffal  Coal  Co.  v. 
Rochefrter,  etc,  R  Co.,  S  WklyNC  128. 

Tenn. — Lockwood  v.  Nye^  2  Swan 
B16,  68  AmD  7S. 

Contra  Lawrence  v.  Remington,  16 
F.  Cas.  No.  8,141.  6  Bin.  44. 

ra]  Season  of  nUa.— A  security  fur- 
BlRhed  by  the  mere  service  of  an  at- 
tachment In  a  legal  sense  neither 
extlninilshes  nor  diminishes  the  debt 
and  may  not  result  In  prodndnfc  a 
satlstectJon  of  the  Judgment  ultimately 
mwvered.  The  attachment  Itself  may 
be  vacated,  superseded,  or  otherwise 
dlHcharged,  and  the  security  released 
by  proceedings  had  In  the  forei^cn  jurla- 
dlotlon,  all  without  reference  to  any 
comity,  credit,  or  reBpect  which  may 
have  been  given  to  it  In  proceedings 
pfn'tlng  In  the  sUte.  Nason  Mfg.  Co. 
V.  Rankin  Ice  Mfg.  Co..  1  NTCItypt 
466, 

fb]  0mbsea««nt  action  of  assomp- 

■i^The  pendency  of  an  attachment 
suit  In  another  state  will  not  abate 
an  action  of  assumpsit  brought  In  the 
•UU  upon  thi>  same  cause  of  action 
bctireso  tlia  same  parties.  Barbe  v. 
Ollefc,  19  III,  A.  4017 

«.  Ilsefarr  V.  Hltrhell.  It  N.  T. 
IIUP»r.  «I7, 

Fiois— y  of  attaofeoMst  •>  groaaA 
Mm  aSltw— t  of  action  see  Infra  I  84. 

 7*   rarson  v.  Columbia  Ins.  Co.,  2 

■"*'*a.    (ITi.)    21    fwhere  It  Is  ksW  : 
'tta«nm»nt  Is  not  like  an  execu- 
fWX  and  accomplish m'*nt  of 
Tni>nt  of  the  law,    It  In  prl- 
HMMns  of  rompelling  the  ap- 
ta  the  /lelit/if,  wblrii  may  or 
sad  in  satisfaction,  but  affords 


courae  to  other  remedleii  of  the  same 
or  a  different  description  in  another 
state").  But  aee  Trubee  v.  Alden,  6 
Hun  (N.  Y.)  76  (where  It  appeared 
that  plaintiff  brought  an  action  against 
defendant  In  another  state  to  recover 
certain  personal  property  which  was 
selied  by  the  aberllX  and  released  upon 
the  execution  of  a  bond  for  Its  ap- 
praised value — fourteen  thousand  du- 
lars ;  subeequently  she  brought  an 
action  In  the  state  to  recover  damages 
for  the  conversion  of  the  same  prop- 
erty, and  attached  property  of  defend- 
ant of  the  value  of  thirty-one  thousand 
dollars.  It  was  held  that  plaintiff 
should  be  allowed  to  attach  only  so 
much  property  as  was  necessary  to 
secure  the  additional  amount  claimed 
in  the  second  action,  unless  she  elected 
to  abandon  the  suit  In  the  other  state, 
in  which  case  she  might  retain  her 
attachment  for  the  full  amount). 

8.  U,  & — Mattlngly  v.  Boyd,  20 
How.  128,  IS  L.  ed.  846 ;  Wallace  v. 
ICcConnelt  IS  Pet  188,  10  U  ed.  86. 

Iowa. — German  Bank  v.  American  F. 
Ina  Co..  83  Iowa  491,  60  NW  63,  32 
AmSR  3K. 

Mass. — Craig  Silver  Co.  v.  Smith,  188 
Mass.  262.  39  NE  1116  ;  American  Bank 
v.  Rollins,  99  Mass.  818;  Whipple  v. 
Bobbins.  97  Mass.  107,  98  AmD  84. 

Minn. — Harvey  v.  Great  ^forthem  R. 
Co.,  60  Minn.  406,  68  MW  806,  17  LRA 
84. 

N.  T.— O'Nell  v.  Nagle.  14  Daly  492 
[rev  19  AbbNCas  399];  Embree  v. 
Hanna.  6  Johns.  101.  And  see  Doug- 
lasB  V.  Phtenlx  Ina  Co.,  188  N.  Y. 
209.  S3  NE  988,  34  AmSR  448,  20 
LRA  118. 

Oh, — Baltimore,  etc.,  R.  Co.  vs.  May. 
26  Oh.  St.  347. 

Pa. — Irvine  v.  Lumb^men's  Bank,  3 
Watts  A  a  100. 

W.  Va.— National  Tube  Co.  v.  Smith, 
6?  W.  Va.  810.  218.  60  8E  717,  110 
AmSR  771.  1  LRANS  196  [clt  Cvc]. 

See  Norman  v.  Pennsylvania  F. 
Ins.  Co..  287  Ma  678.  141  SW  618. 

[a]  BMWon  of  «so«pUon^The  at- 
tachment which  the  courts  allow  to 
be  net  up  In  abatement  is  an  attach- 
ment of  the  debt  which  the  suit  sought 
to  be  abated  was  Instituted  to  recover, 
and  not  an  attachment  of  the  goods 
of  defendant  In  a  suit  pending  in  an- 
other state  to  recover  tne  same  debt: 
and  the  rule  Is  for  the  protection  of 
the  aamlihee  and  not  at  all  for  the 


to  appear  affirmatively  that  the  proceedings  are  in  a 
court  having  jurisdiction  under  the  laws  of  the  for- 
eign state  and  are  in  compliance  with  those  law!>.* 
A  defense  on  this  ground  is  not,  however,  an  abso- 
lute one.  It  is  available  only  so  long  as  the  pent 
elsewhere  continues. In  other  jurisdictions  the  rule 
above  stated  has  not  been  recognized,  but  in  the  case 
of  the  pend^cy  of  garnishment  proceedings  in  an- 
other jurisdiction  the  courts  apply  the  general  ruJe 
that  it  is  no  ground  for  abatement  of  a  suit  that  a 
prior  action  is  pending  in  another  state."  la  sucli; 
case,  however,  the  court  may  and  will,  in  a  proper 
case,  stay  or  continue  the  action  until  deteimination 
of  the  garnishment  proceedings.^' 

[%  117]  (2)  Abatement  of  Action  by  Subse- 
quent GamiBhment.  It  is  to  be  observed  that  tlie 
exception  obtains  onty  where  the  garnishment  in  Uie 
other  jurisdiction  was  pending  at  the  institution  of 
the  suit  within  the  state.  Accordingly  one  who  has 
been  sued  by  his  creditor  cannot  plead  in  abatement 
of  the -suit  the  fact  that  since  it  was  commenced  he 
has  been  summoned  in  another  jurisdiction  as  gar- 
nishee or  trustee  in  an  action  against  plaintiff. i 
[%  118]  (3)  AsBigument  befor«  aamishment.  It 
has  been  held  that  the  rule* in  some  states  that  the 
penden<7  of  a  prior  garnishment  proceeding  in 
another  state  is  safiScient  to  abate  a  subsequent  suit 
simultaneous  re> 


benefit  of  defendant  In  the  attach- 
ment.   Barbe  v.  Qllek,  20  111.  A.  408. 

9.  Norman  v.  Pennsylvania  F.  Inn. 
Co..  287  Mo.  676,  141  SW  618  ;  Doug- 
lass v.  Phoenix  Ins.  Co..  188  N,  Y.  209. 
33  NB  038,  34  AmSR  448,  20  LRA  118. 
And  see  Missouri  Pac  R.  Co.  v.  Sharftt. 
43  Kan.  376,  387,  23  P  430,  19  AmSK 
148  and  note,  8  LRA  886,  889.  Ami 
It  has  been  held  that  the  pleading 
must  allege  the  statute  by  authority 
of  which  the  attachment  was  issued, 
and  exhibit  the  proceedings  at  large, 
that  It  may  be  seen  that  the  right 
to  attach  the  debt  existed,  and  that  the 
law  has  been  strictly  pursued.  Sargent 
V.  Sargent  Granite  Co..  6  Misc.  384. 
26  NYS  737  [rev  8  Misc.  326.  23  NTS 
886]. 

[a]  Baft  bafora  appoaraao*  Sn  ffar- 
nlsbnent. — A  foreign  attachment  be- 
tween the  same  parties  for  the  same 
cause  of  action  fn  another  state  does 
not  become  an  action  pending  between 
them  until  appearance  thereto  by  de- 
fendant. And  where  the  appearancf 
Is  after  service  of  the  writ  in  the 
action  In  the  state,  the  pendency  of 
the  foreign  suit  cannot  be  pleaded  In 
bar  or  abatement  of  the  action  In  the 
Btate.  Wilson  V.  Mechanics'  Sav.  Bank, 
46  Pa.  486. 

10.  Craig  Silver  Co.  v.  Smith,  163 
Mass.  262.  89  NB  1116. 

11.  Cole  V.  Flltcraft.  47  Md.  312; 
Bailey  v.  Pennsylvania  R.  Co.,  69  N. 
J.  L.  194,  64  A  248  :  Margarum  v. 
Moon.  83  N.  J.  Bq.  686,  68  A  1T9. 
And  see  Bamsdall  v,  Waltemeyer,  142 
Fed.  416,  73  CCA  616 ;  Lynch  v.  Hart- 
ford F.  Ins.  Co.,  17  Fed.  827  ;  New 
Kngland  Screw  Co.  v.  Bltven,  18  F. 
Cas.  No,  10,166,  3  Blatcht.  840;  Levis 
v.  Hlgglns,  62  Md.  614. 

Panaeney  of  jraratabmaat  proc— d  ■ 
ings  as  ground  for  abaMmant  of 
aoBon  see  supra  S  66. 

U.  Margarum  v.  Moon.  68  N.  J. 
Eq.  686.  68  A  179;  and  other  cases 
cited  In  the  preceding  note.  See  alw> 
Harvey  v.  Oreat  Northern  R  Co.,  So 
Minn.  406.  SO  NW  906,  IT  LRA  84: 
Chatzel  v.  Bolton.  14  a  C.  L.  ». 

Stay  of  Buhseonevt  aotloa  see 
Actions  ri  Cyc  76?]. 

13.  Wallace  v.  McConnell.  18  Pet. 
(U.  S.)  136,  10  L.  ed.  96;  Campbell 
v.  Emerson.  4  F.  Cas.  No.  2.367,  3 
McLean  30 ;  Greenwood  v.  Rector.  1» 
F.  Cas.  No.  6,792,  Hempat  708: 
Whipple  V.  Bobbins.  97  Mass.  107,  98 
AmD  64 :  Wood  v.  Lake^  18  Wla  84. 
Bee  also  supM^I  78. 
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in  behalf  of  the  ereditor  of  tiie  ganii&hee  defendant 
in  the  writ  has  no  application,  when  an  ass^ee, 
vho  has  aeqnired  the  r^t  to  the  debt  soi^t.  to 
be  reached  ^  gamishmrait  befine  the  service  of  it, 
sues  to  enforce  eoUeetion.^* 

[\  119]  (4)  Altttenent  of  OaniiBliment,  by 
SalMdttent  Actton.  Gaimabment  proeeedinga  com- 
meueed  in  a  state  are  not  abated  the  Bataeqaeoit 
cofflmeneement  of  an  action  in  another  state  by 
defendant  in  tbe  garnishment  ag^st  his  debbnr,  the 
gamisbee." 

[(  120]   4.  United  States  Oomrti— a.  In  GoienL 

The  effect  of  a  stiit  pending  in  one  eircuit  or  die- 
trict  court  of  the  United  States  as  ground  for  abate- 
ment of  a  enit  subseqaently  brougjit  in  a  federal 
eonrt  of  another  district  seems  not  to  have  been 
detnmined  aeept  on  the  ground  of  differatice  in 
causes  of  action,  relief,  or  parties.^*  In  a  proper 
case,  howerer,  tbe  court  may  stay  proceedings  before 
it  until  the  detennination  of  a  suit  in  another  federal 
district." 

Oonrt  of  claims.  the  United  States  court  of 
claims  it  has  been  held  that  a  suit  pending  in  a 


X4.  Mmreanmi  v.  Moon,  6$  N.  3. 
£q.  KSC,  SS  A  17> :  North  British  Mer- 
cantile Ins.  Co.  T.  Tyler  First  Nat. 
Banl^  8  Tex.  CiV.  A.  291.  12  SW  891. 

IL  Wlllard  V.  Sturm,  96  lows  6S(, 
(5  NW  847  (wbare  It  waa  held  that 
nrnlBhee  proceedinKB  commenced  In  a 
state  anbtat  a  railroad  company  for 
wsges  due  one  of  Its  employees  are 
not  abated  by  the  subsequent  biinK- 
inff  of  am  action  In  another  state,  by 
the  einployee  asalnst  tbe  railroad  com- 
pany  for  anch  wages).    See  OamlBh- 

Ifl.  Warren  Brok  Co.  v.  Hont- 
gomery,  172  Fed.  414  (hoIdlnK  that 
the  pendency  of  a  suit  for  Infrlnire- 
nwiit  of  a  patent  In  one  aistrict  does 
not  preclude  the  complainant  from 
instituting  a  suit  In  another  district 
aeainst  uie  same  defendant  and  an- 
other, not  a  party  to  the  first  suit,  to 
enjoin  an  intrlnKcment  therein ;  but 
In  the  later  suit  the  court  will  only 
ronslder  and  adjudicate  upon  alleged 
iQfrlnKementa  within  its  own  district); 
Stel«er  v.  Heldelberger,  4  Fed.  45S 
(where  the'  court  overruled  a  plea  In 
abatement,  holding  that  a  bill  for  In- 
fiingemeni  and  aca>nnt  of  profits 
MBlnst  an  employee  was  not  abatable 
bv  tbe  pendency  In  another  circuit 
court  of  a  bill  for  Injunction  and  ac- 
count against  the  employer,  the  parties 
and  relief  being  different)  ;  Wheeler 
V.  UcCormlck,  29  F.  Cas.  No.  17,498. 
t  Blatchf.  2S7  (where  a  suit  pend- 
ing in  another  federal  circuit  court 
was  pleaded  in  abatement,  but  over- 
ruled because  It  api>eared  that  the 
remedy  in  the  former  suit  was  not 
Euffldently   complete   and  effectual). 

also  Slectrlc  Vehicle  Co.  v.  Barney, 
113  Fed.  661  :  Massachusetts  Mut.  I* 
Ins.  Co.  V.  Chicago,  etc.  R.  Co.,  18 
Fed.  S67.  In  U.  B.  V.  The  Haytlan 
K'-publlc  67  Fed.  60S.  6l2  [aff  69  Fed. 
4;<.  S  CCA  IStl.  the  court  abated  a 
M^xtnd  suit  because  a  prior  suit  In- 
volving' a  seizure  and  the  exclusive 
jurisdiction  of  the  same  property  was 
PMiaine  m  another  federal  district. 
B^^lllnger.  J.,  declared :  "I  have  had 
Mine  doubts  as  to  whether  the  pen- 
•ifncr  of  a  suit  in  a  court  of  the 
I'nited  States  for  another  district  can 
be  pleaded  In  abatement  of  a  suit  In 
thla  court.  The  point  has  not  been 
'iprewly  decided.  The  opinion  la  ex- 
rrf».-£ed  that  there  Is  no  difference  in 
VHnrlpIe  between  such  a  salt  and  one 
In  the  court  of  another  stata  1  Foster 
FM.  Pr..  I  129." 

IT.   Rurd  V.  Mones,  2S  Fed.  897. 

is.  Peterson  v.  U.  a,  16  Ct.  CI.  94 
<*o  holding  as  to  tbe  drcutt  courts  of 
The  rnlted  Statea,  Which  have  been 
abolidiad.  and  th«  jurladlotlon  of  which 


Is  now  vested  In  the  United  States 
district  courts).  Compare  Strong  v. 
District  of  Columbia,  ITCt.  CI.  317. 

19.  Cunningham  v.  Roblaflon,  1 
Utah  $1. 

ao.  Vlllegas  v.  SuKdiea.  1  Porto 
Rico  Fed.  878:  Nadal  v.  Ramos,  1 
Porto  Rico  TiA.  363  (holding  Uiat 
the  pendency  of  a  foreclosure  pro- 
ceeding In  the  Insular  court  In  ac- 
cordance with  the  Mortgage  Law  of 
Porto  Rico,  it  appearing  that  the 
mortgaged  property  was  not  In  ctis- 
todia  legls,  did  not  abate  a  suit  In 
the  federal  court  for  the  district  of 
Porto  Rico  to  foreclose  a  mortgage  on 
the  same  property.  Involving  the  same 

f'artles,  but  allowing  equities  to  be 
Itigated  which  could  not  be  considered 
In  the  Insular  court). 
'  [a]  liaw  and  eavl^j  aUfavanos  in 
partiss  and  oMeo£— The  pendency  of 
a  suit  at  law  Drought  by  a  creditor 
of  an  estate  In  an  insular  court, 
against  transferees  of  some  of  the 
property  of  the  estate  and  against 
some  of  the  heirs  thereof  for  the 
purpose  of  having  the  property  sub- 
jected to  the  payment  of  his  claim, 
cannot  be  made  tlie  foundation  of  a 
plea  of  Ms  pendens  on  the  equity  side 
of  the  United  States  court  to  a  suit 
between  the  heirs  and  such  transferees, 
such  suit  not  being  by  the  same  com- 
plainants, and  the  end  to  be  attained 
not  being  the  same.  HoUuIleda  v. 
Latour,  6  Porto  Rico  F^d.  884.  See 
supra  J^M.  101. 


91. 


see  Continuances  [9  Cyo  891. 

Psndaaey  of  action  In  state  court 
aa  defaaae  la  admiralty  see  Admiralty 
[1  Cyc  8771. 

S2.  McClellan  v.  Carland.  217  U. 
a  268.  80  set  591,  64  U  ed.  762; 
Gordon  v.  Gllfoll,  99  U.  S.  168,  25  L 
ed.  383 ;  Mutual  L.  Ina,  Co.  v.  Harris, 
96  U.  S.  588,  24  L.  ed.  737;  Stanton 
V.  Bmbrey,  93  U.  S.  548,  23  L.  ed. 
983;  Pendergast  v.  The  (Jen.  Custer, 
10  Wall.  (U.  S.)  204,  19  L.  ed.  944; 
Wallace  v.  McConnell.  13  Pet.  (U,  S.) 
136.  10  U  ed.  95;  Falls  City  Constr. 
Co.  V.  Monroe  County,  208  Fed.  482  ; 
Scott  V.  George's  Creek  Coal,  etc.,  Co,, 
202  Fed.  261 ;  Blxier  v.  Pennsylvania 
R.  Co..  201  Fed.  B63 ;  Oroom  v.  Morti- 
mer Land  Co..  192  Fed.  849.  113  CCA 
173  fwrlt  of  certiorari  denied  226  U. 
S.  700,  32  set  835,  5$  L,  ed.  1264]; 
People's  Gaslight,  etc.,  Co.  v.  Chicago, 
1B2  Fed.  S98;  Sperry.  etc.,  Co.  v.  Ta- 
coma,  190  Fed.  ff82 :  McClellan  v.  Car- 
land,  187  Fed.  916,  110  CCA  49; 
Borden's  Condensed  Milk  Co.  v.  Baker, 
177  Fed.  900.  101  CCA  186  [rev  168 
Fed.  Ill];  Brown  v.  Allebach,  166 
Fed.   488;   Baboock  v.   DaMott,  -160 


district  court  of  the  United  States  in  whatever  part 
of  the  countiy  it  may  be  held,  cannot  be  regarded 
as  pending  in  a  court  of  foreign  jurisdiction^  as  all 
the  courts  of  tbe  United  States  are  within  tlw  terri- 
torial jurisdiction  of  the  eonrt  of  claims.^ 

TerrltorieB.  It  has  also  been  held  that,  a  suit 
pending  in  one  territoiy  of  the  United  States  is  a 
bar  to  a  suit  between  the  same  parties  for'  the  same 
cause  of  aetion  in  the  court  of  another  territory.^' 

121]  b.  Porto  Klco.  In  Porto  Bieo  Wits  United 
States  eonrt'  and  I3ie  insular  oourts  are  foreign  to 
each  other,  althou^  parts  of  the  same  eyrtem,  and 
tbe  mere  pendency  of  an  aetion  in  the  insular  court 
cannot  be  pleaded  in  abateirtent  of  an  action  in  the 
United  States  court,  although  between  the  same  par- 
ties and  relating  to  the  same  subject  matter.*" 

[$  122]  6.  State  Oonrt  and  United  States  Oonrt" 
— a.  In  OeneraL  It  is  now  well  settled  as  a  general 
rule  that  tbe  pendency  of  a  prior  suit  in  a  state  court 
is  not  ground  for  abatement  of  a  subsequent  suit 
in  a  federal  court,  although  the  prior  suif  is  between 
the  same  parties  and  for  the  ^me  cause;"  nor  is 
the  pendency  of  a  suit  in  a  federal  court  ground  for 

Fed.  882.  88  CCA  64 ;  Weir  v.  Wlnnett 
166  Fed.  824;  Harton  v.  Howley,  156 
Fed.  491 ;  Snyder  v.  DeForest  Wire- 
less Tel.  Co..  164  Fed.  142;  Lamar  v. 
Spalding,  164  Fed.  27,  88  CCA  111: 
New  York  (\)tton  Bxob.  v.  Hunt,  144 
Fed.  611  [aff  S06  U.  a  882.  27  SCt 
629.  61  t.  ed.  8211;  Barnsdall  v. 
Waltemeyer,  142  Fed.  416,  78  CCA. 
616 ;  Mankato  v.  Barber  Asphalt  Pav. 
Co.,  142  Fed.  829,  73  CCA  439  ; 
Slaughter  v.  Mallet  Land,  etc.,  Co.,  141 
Fed.  282,  72  CCA  430  ;  Consumers' 
Oaa  Trust  Co.  v.  Qulnby,  137  Fed. 
882.  70  CCA  220 :  Franklin  v.  Conrad- 
Stanford  Co..  137  Fed.  737,  70  CCA 
171;  Burk  v.  McCaffrey,  136  Fed.  696  ; 
German  Sav„  etc.,  Soc.  v.  Tull,  186 
Fed.  1,  69  CCA  1 ;  Boatmen's  Bank  v. 
Fritzlen,  135  Fed.  660.  68  CCA  288 
[rev  128  Fed.  608] ;  Barber  Asphalt 
Pav.  Co.  V.  Morris,  132  Fed.  945.  66 
CCA  66,  67  LRA  761 ;  Loewe  v.  Law- 
lor.  ISO  Fed.  683;  Roblnaon'  v.  Subur- 
ban Brick  Co..  127  Fed.  804,  62  CCA 
484  :  Bunker  Hill,  etc.,  MIn..  etc.,  Co. 
v.  Shoshone  MIn.  Co.,  109  Fed.  604,  47 
CCA  200 ;  Humphrey  v.  Thorp,  89  Fed. 
66 :  Kentucky  Bank  v.  StoAe,  88  Fed. 
388  [a&  174  U.  &  799,  19  8C!t  881,  48 
L.  ed.  1187]  :  Green  v.  Underwood.  86 
Fed.  427,  SO  CCA  163;  Zimmerman 
v.  So  ReUe,  80  Fed.  417,  26  CCA  618 ; 
Gamble  v.  San  Diego.  79  Fed.  487; 
Merrltt  v.  American  Steel  Barge  Co., 
79  Fed.  228,  24  CCA  530;  Wonderly 
V.  Lafayette  (»unty.  77  Fed.  666  [aff 
92  Fed.  813.  34  CCA  360]  ;  Marks  v. 
Marks,  75  Fed.  821 ;  Bhort  v,  Hepburn. 
75  Fed.  113.  21  CCA  262;  North 
Muskegon  v.  Clark,  62  Fed.  694.  10 
CCA  591 :  Wilcox,  etc..  Guano  Co.  v. 
Phcenlx  Ins.  Co.,  61  Fed.  199  [afl  66 
Fed.  724.  IS  CQA.  88];  Marshall  v. 
Otto.  69  Fed.  249 ;  Brlggs  v.  Stroud.  68 
Fed.  717 ;  Converse  v.  Michigan  Dairy 
Co.,  46  Fed.  18;  Rawitzer  v.  Wyatt 
40  Fed.  609  :  Pierce  v.  Feagans,  39  Fed. 
687 ;  Waiihburn,  etc.,  Mfg.  Co.  v.  Scutt, 
22  Fed.  710;  Sharon  t.  Hill,  22  Fed. 
28,  10  Sawy.  394  ;  Weaver  v.  Field, 
16  Fed.  22.  4  Woods  162:  Currle  v. 
Lewlston.  16  Fed.  377,  21  Blatchf.  236 : 
Crescent  City  Live  Stock,  etc.,  Co.  v. 
Butchers'  Union  Live  Stock,  etc.,  Co.. 
12  Fed.  225:  Logan  v.  Greenlanti,  12 
Fed.  10  ;  Harrison  Wire  Co.  v.  Wheeler, 
11  Fed.  206  ; 'Harris  v.  Hess.  10  Fed. 
263,  20  Blatchf!  253;  DwiKht  v.  Cen- 
tral Vermont  R.  Co.,  9  Fed.  785.  20 
Blatchf.  200;  Latham  v.  Chafee,  7 
Fed.  520  :  Hughes  v.  Elsher,  6  Fed. 
293  ;  Stewart  v.  Chesapeake,  etc..  Canal 
Co.,  1  Fed.  361.  4  Hughes  41  ;  Brooks 
v.  MtHs  County,  2  P.  Cas.  No.  1.956, 
4  Dill.  624 ;  Campbell  v.  Emerson,  4 
F.  Caa.  Na  2,867.  2  McLean-  30 ; 
Oreenwood  v.  Rector,,^  F.  Ca8.,No. 
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abatement  of  a  like  suit  in  a  state  court."  And  this 
rule  applies,  according  to  the  weight  of  authority, 
even  though  the  courts  are  in  the  same  state  and  the 
state  court  is  within  the  district  covered  by  the  juris- 
(Jietion  of  the  federal  court,  since  the  two  courts,  ai- 
thougl}  they  may  not  be  foreign  to  each  other,  belong 
to  differeilt  jurisdictions  in  such  sense  that  the  doc- 
trine of  the  pendency  of  a  prior  suit  as  ground  for 
abatement  is  not  applicable.  ,  It  is  clear  of  course 
that  the  pendency  of  an  action  in  a  federal  or  state 

6,792,  Hempst.  708  ;  Lorlng  v.  Marsh, 
16  F.  Cas.  No.  8,514,  2  CUfl.  311; 
Lyman  v.  Brown,  16  F.  Cas.  No.  8.627, 
2  Curt.  559  ;  McKay  v.  Garcia,  IS  F. 
Cas.  No.  8,844,  6  Ben.  656  ;  New  Eng- 
land Screw  Co.  v.  Bllven.  18  F.  Cas. 
No.  ll>,166.  3  Blatchf.  240  ;  Parsons  v. 
Greenville,  etc.,  R.  Co.,  18  F.  Cas.  No. 
10,776,  1  Hughes  279  ;  Wadieigh  v. 
Veazle,  28  F.  Cas.  No.  17.031,  3  Sumn. 
165  ;  White  v.  Whitman,  29  F.  Cas.  No. 
17,661.  1  Curt  494.  See  Kansas  City 
Gas  Co.  V.  Kansas  City,  198  Fed.  500. 
Compare  North  Carolina  Mln.  Co.  v. 
Westfeldt.  Ifi6  Fed.  706  [rev  161  Fed. 
S90].  ' 

[a]  P«na«no7  of  J)lll  In  •qnlty  In 
■tat*  oonrt. — The  pAdency  of  a  suit 
of  equity  in  a  state  court  cannot  be 
pleaded  in  abatement  of  a  like  suit 
involving  the  same  subject  matter  and 
between  the  same  parties  in  a  federal 
court.  Latham  v.  Chafee,  7  Fed.  620; 
HugheB  V.  Klsher,  6  Fed.  26S.  And 
see  the  other  cases  dted  supra  this 
note, 

[b]  Pena«iior  of  probata  prooMd- 
iagM  In  Stat*  oonrt^The  pendency  of 
administration  proceedings  in  a  state 
probate  court  does  not  bar  proceed- 
ings in  a  fedeitil  court  Involving  the 
Rame  issues.  Holton  v.  Guinn,  76  Fed, 
96. 

[c1  P«na«no7  of  r«pl*Tltt  or  attaoli- 
msnt  In  ctAt*  oonri. — A  suit  In  a 
state  court  by  replevin  or  by  an  at- 
tachment of  the  property  cannot  super- 
sede the  right  or  a  court  of  admiralty 
to  proceed  by  a  suit  In  rem  to  en- 
force a  right  or  Hen  against  the  prop- 
erty. In  re  Certain  Logs  of  Mahogany, 
6  F.  Caa.  No.  2.559,  2  Sumn.  S89. 
.  [d]  Ownlsluiiant.-^  prior  garnish-, 
ment  of  a  debtor  in  a  state  court  in 
an  action  by  a  third  party  against 
his  creditor  is  no  bar  to  an  action  by 
the  latter  against  his  debtor  to  en- 
force his  original  claim.  Bamsdall  v. 
Waltemeyer.  142  Fed.  415,  73  CCA 
515.  Compare,  however,  Hacker  v. 
Stevens,  11  F.  Cas.  Na  S.SST,  4  Mc- 
Lean 536. 

[el  Soire  faolas  to  Tm^wm  jndff- 
mvntv— A  suit  pending  in  a  state  court 
on  a  Judgment  of  a  federaJ  court  la 
no  bar  to  proceedings  to  revive  the 
same  Judgment  by  scire  facias  in  the 
federal  court  In  which  said  Judgment 
was  rendered.  Wimderly  v.  Lafayette 
County,  77  Fed.  666  [aff  93  Fed.  318, 
34  CCA  360]. 

[f]  Connterolaim  Mt  up  In  stat* 
oonrt. — The  rule  that  It  Is  no  ground 
for  abatement  of  a  suit  in  a  federal 
court  that  an  action  for  the  same 
subject  matter  between '  the  same 
parties  is  pending  in  a  state  court 
is  not  affected  by  the  fact  that  a 
counterclaim  Is  set  up  In  the  state 
court,  it  not  appearing  that  the  same 
deft>nse  may  not  t>e  available  in  the 
federal  court.  Bark  V.  McCaffrey,  186 
Fed.  696. 

S3.  U.  8. — In  re  Buchan'a  Soap 
Corp.,  169  Fed.  1017  ;  Merrltt  v.  Amer- 
ican Steel  Barge  Co..  79  Fed.  228, 
24  CCA  580. 

Cal. — Russell  v.  Alvare*,  6  Cal.  48. 

Ga. — Louisville,  etc.,  «.  Co.  v.  New- 
man. 132  Ga.  523.  64  SB  641,  26 
LRAN8  969, 

La. — latt  Lumber  Co.  v.  Faircloth, 
132  La.  906,  61  S  866;  Vfllavaso  v. 
Barthet,  39  La.  Ann.  247,  1  S  599. 

Minn. — Patterson  v.  Barber  Asphalt 
Pav.  Co.,  94  Minn.  39,  1»1  NW  1064, 
102   VW  176. 

Mebr. — Qameau  v.  Kendall.  61  Nebr. 
Wl,  16  NW  291. 


N.  J,— VaU  v.  Central  R.  Co.,  (Ch,) 
4  A  663. 

N.  T. — HoUlster  v.  Stewart.  Ill  N. 
Y.  644,  19  NE  782  ;  Oneida  County 
Bank  v.  Bonney,  101  N.  Y.  173,  4  NE 
332;  Curlette  v.  Olds,  110  App.  Dlv. 
596,  598,  97  NTS  144  [clt  Cyc]  ; 
LoriUard  F,  Ins.  Co.  v.  Meshural.  30 
N.  Y,  Super.  308  I  Litchfield  v.  Brook- 
lyn, 18  Misa  693,  34  NYS  1090  :  Alle- 
gany, etc.,  R.  Co.  v.  Weldenfeld,  5 
Misc.  43,  25  NYS  71;  Oneida  County 
Bank  V.  Herrenden.  8  HowPrNS  446; 
Checkley  v.  Providence,  etc.,  St^n- 
ship  Co.,  60  HowPr  510:  Walsh  v. 
Durkln,  12  Johns.  99 ;  Mitchell  v. 
Bunch,  2  Paige  606. 

N.  C. — Kesterson  v.  Southern  R.  Co., 
146  N.  C.  276,  277.  69  SB  871  [clt 
C^c] ;  Sloan  v.  McDowell.   76   N.  C. 

bh. — Spinning  v,  Ohio  L.  Ins.,  etc., 
Co..  2  DIsn.  336  ;  Barr  v.  Chapman.  6 
Oh.  Clr.  Ct.  69,  3  Oh.  Clr,  Dec.  36. 

Pa. — Smith  V.  Lathrop,  44  Pa.  826, 
84  AmD  448  ;  McGeorge  v.  Hancock 
Steele,  etc.,  Co.,  11  Phlla.  602. 

S.  C, — Logan  v.  Atlanta,  etc..  Air 
Line  R.  Co..  82  S.  O.  518,  64  SE  615 ; 
Mayfleld  v.  Atlantic,  etc.,  R.  Co.,  79 
S.  C.  558,  61  SE  106. 

Tex. — Pecos,  etc.,  R.  Co.  v.  Porter, 
(Civ.  A.)  166  SW  267;  Biard  v.  Tyler 
Bldg.,  etc..  Assoc..  (Civ.  A.)  147  SW 
1168:  Harby  v.  Patterson,  (Civ.  A.) 
69  SW  <S;  International,  etc.,  R.  Co. 
v.  Barton,  U  Tex.  Civ.  A.  lit.  67  SW 
292 

Wash. — State  v.  King's  Coun^ 
Super.  Ct,  14  Wash.  686,  46  P  670  ; 
Calne  v.  Seattle,  eta.  R.  Co.,  12  Wash. 
696.  41  P  904. 

-  Wis. — Rice  v,  Ashland  County,  114 
Wis.  130,  89  NW  903;  Wood  V.  Lake, 
18  Wis.  84. 

See  Barker  v.  Efustman,  76  N.  H. 
227,  82  A  166  (characterizing  as  mere 
dictum  a  statement  to  the  contrary 
In  Smith  T.  Atlantic  MuL  F.  Ins.  Co., 
23  N.  H.  21,  25).  . 

A«tloB  mnorad  from  trtat*  to  fed- 
eral oout  see  infra  I  126. 

[a]  Pendency  of  libel  In  fedanl 
oonrt^In  an  action  for  freight  money 
brought  in  a  state  court  It  Is  no%  a 
sufficient  answer  to  set  up  that  ths 
vested  has  been  libeled  for  the  non- 
delivery of  freight  in  a  federal  court, 
Russell  V.  Alvarez,  6  Cal.  48. 

[b7  Pendanoy  of  prooeedlnffs  to  set 
aside  nasirnment  for  oradltors  In 
federal  oonrt. — An  action  pending  in 
the  district  court  of  the  United  States, 
brought  by  creditors  of  an  assignor 
to  set  aside  an  assignment  made  for 
the  benefit  of  creditors,  Is  not  a  bar 
to  a  proceeding  In  the  state  court 
to  enjoin  the  assignee  from  paying 
dividends  under  such  assignment. 
Wurtz  V.  Hart,  18  Iowa  615. 

[c1  Pendancy  of  hankmptoy  pro- 
oesdlngs. — Since  an  action  pending  in 
a  state  court  Is  no  bar  to  an  action 
In  a  federal  court,  and  vice  versa, 
the  pendency  of  a  bankruptcy  proceed- 
ing la  not  a  bar  to  a  proceeding  in 
a  state  court  for  the  liquidation  of  a 
claim.  In  re  Buchan's  Soap  Corp.,  169 
Fed.  1017. 

84.  U.  S.— Gordon  v.  Gllfolt,  99  U. 
S.  168,  26  L.  ed.  383  ;  McCIellan  v. 
Carland,  187  Fed.  915,  110  CCA  49; 
.N'ew  York  Cotton  Kxeh.  v.  Hunt, 
144  Fed.  511  [aff  205  U,  S.  322.  27 
set  529.  61  L.  ed.  8211 ;  North  Muske- 
gon V.  Clark,  62  Fed.  694,  10  CCA 
691 ;  Wilcox,  etc..  Guano  Ca  v. 
Phoenix  ins.  Co.,  61  Fed.  199  [aft  66 


co&rt  is  no  ^tnind  for  abatement  of  a  prior  suit 

in  the  other.^  ' 

Garnidunent  proceedings.  In  some  cases  it  is 
held  that  garnishment  or  trustee  proc^  proceed- 
ings pending  in  a  state  court  may  be  set  up  in  abate- 
ment of  a  subsequent  suit  in  a  federal  court  by 
defendant  in  the  first  suit  against  his  debtor,  th6 
garnishee,  or  trustee.^"  On  this  qu^ion,  however, 
there  is  a  conflict  of  aathority,  and  there  are  de- 
cisions to  the  contrary." 

Fed.  724];  Marshall  v.  Otto,  69  Fed. 
249  ;  Pierce  v.  Feagans.  89  Fed.  687; 
Washburn,  etc..  Mfg.  Co.  v.  Scutt,  22 
FM.  710;  Sharon  v.  Hill,  22  Fed.  2S, 
10  Sawy.  394  ;  Dwight  v.  Central  Ver- 
mont R,  Co..  9  Fed.  786.  20  Blatchf. 
200  ;  Latham  v.  Chafee,  7  Fed.  BZO; 
Hughes  V.  Blsher,  6  Fed.  263.  And  see 
Brooks  V.  Mills  County,  4  F.  Cas.  No. 
1,965.  4  Dill.  624. 

La. — Hampton  v.  Barrett.  9  La.  336. 
Nebr. — Gameau  v.  Kendall,  61  Nebr. 
396,  85  NW  291 ;  KUpatrlck  v.  Kansas 
City,  etc.,  R.  Co.,   38  Nebr.   620,  67 
NW  664,  41  AmSR  741. 

.N.  Y. — Oneida  County  Bank  v.  Bon- 
ney. 101  N,  Y.  173.  4  NE  332  ;  Curlette 
V.  Olds,  110  App.  Dlv.  696,  S98,  97 
NYS  144  [Clt  Cycl ;  Oneida  County 
Bank  v.  Herrenden,  8  HowPrNS  44S. 

Tex. — Pecos,  etc..  R,  Co,  v.  Porter, 
(Civ.  A.)  166  SW  267 ;  Harby  v.  Pat- 
terson, (Civ.  A.)  69  SW  63;  Inter- 
national, etc.,  R.  Co.  V.  Barton,  2* 
Tex,  Civ.  A.  122,  57  SW  292  (hold- 
ing that  the  pendency  of  a  prior  suit 
In  a  federa^  court  will  not  abate  a 
suit  .subsequently  brought  In  a  state 
court  between  the  same  parties  and 
for  the  same  cause,  although  the  two 
courts  may  sit  in  the  same  state,  and 
have  the  same  territorial  Jurisdiction, 
since  federal  courts,  deriving  their 
powers  from  a  different  sovereignty 
from  state  courts,  aro  foreign  Jurisdic- 
tions). 

[a]  Contra. — Radford  'v.  Folsom.  14 
Fed.  97,  4  McCrary  527  ;  Bx  p.  Balch, 
2  F.  Cas.  No.  790.  3  McLean  221 ;  BwH 
V,  Raymond,  8  F.  Caa.  No.  4,243,  4 
McLean  238 ;  Nelson  v.  Foster,  17  F. 
Cas.  No.  10,106.  6  Blss.  44;  Wilson 
V.  Mllllken,  108  Ky.  166.  44  SW  660, 
16  KyL  1843,  82  AmSR  678  and  note, 
42  LRA  449  and  note  (holding.  Du 
Rulle,  J.,  dissenting,  that  an  action 
pending  in  a  United  States  court  may 
be  pleaded  In  abatement  to  a  subse- 
quent action  commenced  between  the 
same  parties  In  the  state  court  In  the 
same  district  for  the  same  subject  mat- 
ter and  the  same  kind  of  relief,  since 
the  Jurisdiction  of  the  United  Stated 
court  Is  domestic.  In  relation  to  thf 
Jurisdiction  of  the  state  court  within 
the  same  territorial  limits)  ;  Smith  v. 
AtlanUc  Mut.  F.  Ins.  Go.,  12  N.  H. 
21. 

as.  Wallace  v.  llfeConnell,  18  Pet 
(U.  S.)  136,  10  U  «d.  96;  Harris  v. 

Heas,  10  Fed.  263,  20  Blatchf.  253  : 
Campbell  v.  Emerson,  4  F.  Cas.  No. 
2.367,  2  McLean  30 ;  Greenwood  v. 
Rector.  10  P.  Cas.  No.  6,792,  Hempst. 
70S ;  Spinning  v.  Ohio  L.  Ins.  Co..  t 
Disn.  (Oh.)  336.    See  supra  |  73. 

ae.  Mattingly  V.  Boyd.  20  How  (U. 
S.)  128,  15  L.  ed.  846  ;  Wallace  v. 
McConnell.  IS  Pet.  (U.  S.)  136',  10 
L,  ed.  95. 

27.  Bamsdall  v.  Waitemeyer,  142 
Fed.  415.  73  CCA  516 ;  Lynch  v.  Hart- 
ford F.  Ins.  Co.,  17  Fed.  627  (hold- 
ing that  In  an  action  In  a  federal 
court  it  was  not  a  good  plea  in  abate- 
ment that  the  amount  In  defendant's 
hands  due  plaintiff  had  been  attached 
by  trustee  process  in  a  state  court, 
but  that  a  continuance  would  be 
granted  ex  comitate  that  plaintiff,  in 
the  action  in  the  state  court,  might 
have  an  opportunity  to  make  his  at- 
tachment available).    See  supra  I  lis. 

[a]  BubsMtisnt  gamlshmsnt.  Vff 
course  garnishment  proceedings  in  a 
state  court  are  not  pleadable  in  abate- 
ment of  a  prior  action  in  a  federal 
wurt.    Wallace  v.  HcConneU.  IS  Pet. 
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[}  123]    b.  Territorial  and  St^te  Ootirts.  The 

pendency  of  an  action  in  the  court  of  a  territory 
of  the  United  States  will  not  abate  an  action  m  a 

state  court." 

[$  124]  c  Courts  of  State  and  of  District  of 
Columbia.  And  the  pendency  of  a  prior  suit  in  a 
state  court  will  not  abate  a  suit  in  the  supreme  court 
of  the  District  of  Columbia  between  the  same  parties 
and  for  the  same  cause." 

[n25]  d.  Snits  InTolving  Specific  Property,  Stc. 
Id  some  eases  pleas  in  abatement  have  been  sus- 
tained because  of  the  pendency  of  another  suit  for 
tbe  same  cause,  although  one  of  the  salts  was  in  a 
federal  eourt  and  the  other  in  a  state  court,  where 
the  suits  iuTolved  the  custody,  possessioUf  or  title 
o£  specific  property.**  By  the  great  weight  of  a^i- 
thnrity,  however,  becanse  of  the  differoiee  of  juris- 
diction, a  plea  in  abatement  is  not  proper  even  in 
suA  a  ease.'^  Because  of  the  difference  in  jnris- 
dictioss  the  proper  practice  is  not  to  abate  or  dis- 
miss the  subsequent  suit,  but  merely  to  stay  pro- 
feedings  therein  until  determination  or  disposition 
of  the  prior  suit." 

1^6]  9.  Suit  Bemored  to  Federal  from  State 
Offot.  Tbe  pendency  in  a  federal  court  of  an 
action  removed  to  such  court  from  a  state  court  is 
pleadable  in  abatemoit  of  a  subsequent  action  in 
the  state  eoort  betweoi  the  same  parties  for  the  same 
nnse,**  unless  the  salt  in''the  federal  court  has  been 


determined  by  a  voluntary  nonsuit  or  dismissal  with- 
out prejudice  before  commencement  of  the  second 
suit,  in  which  case  tbe  second  suit  may  be  main- 
taiind.'*  It  has  ^n  held  that  in  an  action  in  a 
federal  court  removed  from  a  state  court,  defendant 
cannot  plead  in  abatement  pendency  of  another  and 
prior  action  in  a  state  eourt  but  where  a  suit 
in  a  state  court  is  removed  to  a  federal  court  in 
which  is  ahready  pending  a  subsequent  suit  for  the 
same  cause,  pendency  of  the  prior  suit  is  ground 
for  abatement  of  the  subsequent  one.^* 

1271  f.  Difference  in  Parties,  Cauaes  of 
AcUon,  usnea,  or  Relief.  Of  course,  aside  from 
any  question  as  to  the  difference  of  jurisdiction^  and 
under  the  general  rules  applicable  in  other  Cases,  pen- 
dency of  an  action  in  a  federal  court  is  not  ground 
for  abatement  of  a  subsequent  action  in  a  ^ate  court, 
or  vice  versa,  where  there  is  not  the  necessary  iden- 
tity of  causes  of  action,  issues,  and  parties,  or  where 
the  relief  sought  and  obtainable  is  not  the  same.'' 

[$  128]  ^  H.  Defects  in  Otlier  Action— i:  In 
Ctaiuial.  The  principle  that  the  penden<7  of  an 
action  is  ground  for  abatement  of  a  subsequent  action 
between  tbe  same  parties  for  the  same  cause  is  not 
applicable  where  it  is  obvious  that  the  eourt  in  which 
the  first  suit  was  brought  and  is  pending  has  no 
jnrisdicUon  of  /he  subject  matter  or  action,  so  that 
any  judgmmt  rendered  1^  it  would  be  absolutely 
void     but  this  rule  does  not  apply,  it  has*  been  heldf 


tV.  S.)  18S,  10  !«.  «d.  96 ;  Campbell 
V.  Emerson.  4  F.  Caa.  No.  2,367,  2 
UcLean  30;  Greenwood  v.  Rector,  10 
F.  Ca&  Na  S.792,  Hempst  708.  See 
sapn  I  7S. 

n.  Jobnsoa  v.  Victoria  Chief  Cop- 
r«r  Mia.,  etflL,  Co-  SO'UlBC  4«4,  118 
XYS  1021  (a  ease  In  which  a  stay  wa^ 
ilrnled). 

39,  Stantoa  v.  Bmbrey,  9S  U.  S. 
Ut.  13  L.  ed.  9S8. 

30,  Martin  v.  Baldwin,  19  Fed.  340. 
!  Sawy.  632  (Bults  for  partition  of 
liDd):  State  V.  Tallman,  29  Wash. 
HI,  S9  P  1116  (holding  that  where 
flitt  had 'been  coniinenced  In  the  fed- 
ml  court  br  C.  claiming  all  of  cer- 
tain money'  ana  bonds,  against  the 
balder  and  the  other  claimant  tfaereof, 
to  compel  delivery  thereof  to  C  ana 
REtnlii  delivery  thereof  to  any  one 
riw,  a  plea  in  abatement  was  properly 
nstiiiKd  to  an  action  for  such  money 
and  bonds  thereafter  commenced  In 
Hit  state  cotirt  having  concurrent  JurlB- 
dtctlon  by  the  other  claimant  against 
C,  th«  holder,  and  others). 

n.  See  the  cases  cited  supra  8  122. 

ai  Lamar  v.  Spalding,  164  Fed.  27, 
S:  CCA  111 :  Slaughter  v.  KlaUet  Land, 
«c..  Co,.  Ul  Fed.  282,  72  CCA  430  ; 
Ruber  Asphalt  Pav.  Co.  v.  Mortis,  132 
FM.  345.  66  CCA  65,  87  LRA  761  ; 
Bunker  Hill,  etc..  Mln„  etc.,  Co.  v. 
Shofhone  Mitt.  Co.,  109  Fed.  604,  47 
CCA  iOO:  Qreen  v.  Underwood,  8G 
M  iTt.  80  CCA  1C2;  Zimmerman 
V  3a  Relle.  80  Fed.  417,  85  CCA  6;8 ; 
»srka  T.  Marks.  76  Fed.  821 ;  Vail  v. 
C'-ntnl  R.  Co.,  (N.  J.  Ch.)  4  A  S63 
ivh«re  It  Is  said  that  defendant's 
Jvm^y  in  the  case  of  a  prior  suit 
P^ding  In  a  federal  court  was  to 
^Tplf  to  the  court  of  the  state  to  stay 
it»  subsequent  suit  or  to  refuse  to 
tnttr  final  Judgment  until  the  former 
fQit  sball  have  been  dlscontlnned ) ; 
Cjriftte  T.  Olda,  110  App.  Dlv.  696, 
NTS  144. 

,*»*y  of  prooMdlnga  see  Actions  [1 

Cyc  7S3]. 

».  Nashville,  etc.,  B.  Co.  v.  Hubble, 
"k.)  n  SE  919  ;  Louisville,  etc.,  R. 
r<>-  T.  Newman,  182  Oa..  628,  64  SE 
'11,  M  LRANS  989  and  note;  Cheea^ 
etc..  R  Co.  V.  Riddle,  72  SW 
H  KyL  1687:    Holllngsworth  V. 
It  Co.,  67  8.  C.  468,  86  SB 
^  Sea  also  Kamoval  of  Causaa  [84 


[a]  Pandenoy  of  rabsaaiunt  ault  In 
attotbar  rtat*. — The  fact  that  plaintiff 
In  an  action  in  the  courts  of  Texas 
for  a  personal  Injury  Inflicted  In  a 
sister  state,  and  removed  to  the  federal 
court  on  the  appllt^tion  of  the  non- 
resident defendant,  has  brought  an 
action  in  the  slatar  state  on  the  same 
cause  of  action  before  the  federal  court 
remanded  the  cause  to  the  state  court, 
and  that  such  action  la  still  pending, 
does  not  abate  the  action  In  the  state 
court.  Horgaji'a  Louisiana,  etc.,  R., 
etc.,  Co.  V.  Street.  67  Tex.  Clr.^A.  184, 
122  SW  270. 

84.  Bradford  v.  Louisville,  etc.,  R 
Co..  182  Oa.  861,  66  SB  127;  Mclver 
V.  Florida  Cent.>  eta.  R.  Co.,  110  Oa. 
223,  86  SB  776,  86  LRA  487 ;  Chesa- 
peake, etc.,  R  Co.  V.  Riddle,  78  SW 
22,  24  KyL  1687.  See  Removal  of 
Causes_rS4  Cyc  1309]. 

as.  wUcoz,  etc..  Ouano  Co.  t. 
Phcenlx  Ins.  Co..  61  Fed.  198  fan 
66  Fed.  724.  IS  CCA  88]  (holding 
that  where.  In  an  action  on  an  In- 
surance policy  commenced  In  a  state 
court  and  removed  to  the  federal  court, 
defendant  answered  therein,  alle^ng 
that  a  suit  was  pending  In  the  state 
coyrt  for  the  reformation  of  the  policy, 
this  was  not  good  as  a  plea  In  abate- 
ment, as  the  pendency  of  the  prior 
suit  In  the  state  court  was  no  bar  to 
the  action  In  the  federal  court). 

36.  Marks  v.  Marks,  76  Fed.  821. 
In  this  case,  where  two  suits  tn  equity, 
between  the  same  parties  and  seeking 
substantially  the  same  ohjects.  were 
commenced  on  the  same  day.  the  one  In 
a  state  and  the  other  In  a  federal  court, 
and  the  former  was  removed  to  the 
federal  court.  It  was  held  that,  as  It  ap- 
peared that  jurisdiction  first  attached  In 
the  state  court  suit,  the  complainant  In 
the  other  suits  should  be  given  leave 
to  dismiss  the  same,  with  liberty  to 
file  a  cross  bill  In  the  first  suit.  If  so 
advised,  and  that  otherwise  the  com- 
plainant in  the  first  suit  might  file  a 
plea  In  the  second,  setting  up  the  pen- 
dency of  the  former  suit,  which  would 
be  a  good  defense. 

37.  U.  S.— Babcock  v.  DeMott.  160 
Fed.  882.  88  CCA  64  (holding  that  It 
Is  not  ground  for  abatement  of  a 
suit  tn  a  federal  court  that  a  suit  be- 
tween defendants,  involving  some  of 
the  same  issues.  Is  pending  In  a  state 
court,  where  the  complainants  are  not 
parties  to  such  nitt,  and  the  cotirt 


therein  haa  not  assumed  custody  of 
property)  ;  Lowe  v.  Lawlor,  180  Fed. 
633  (holding  that  the  pendency  of  a 
suit  In  a  state  court  cannot  be  pleaded 
In  abatement  of  an  action  In  a  circuit 
court  of  the  United  States  to  recover 
treble  damages  under  section  7  of  the 
Antl-Truat  Act,  Act  July  2,  1890,  2*  U. 
S.  St  at  L.  210,  c  647,  since  the  state 
court  ts  without  Jurisdiction  to  enforce 
the  remedy  given  by  said  section,  and 
therefore  the  same  case  cannot  be 
pending  in  both  courts)  t  Parsons  v. 
Greenville,  eta.  R  Co.,  18  F.  Cas.  No. 
10,776.  1  Hughes  279  (creditors'  bills 
by  different  creditors). 

Ga, — Nashville,  etc..  R  Co.  v. 
Hubble.  78  SB  819. 

Ind. — ^Loyd  V.  Reynolds,  28  Ind.  899 
(parties  different). 

N.  J.— BIndsell  v.  Cashlon.  60  N,  J. 
Bo,  116,  46  A  697  [aff  61  N.  J.  Bq. 
646.  47  A  456]  (holding  that  a  suit  In 
a  state  court  by  a  trustee  In  bankr 
ruptcy  to  set  aside  a  transfer  of  chat- 
tels by  the  bankrupt,  giving  a  prefer- 
ence, is  not  abated  by  the  fact  that 
after  the  petition  in  bankruptcy  was 
filed,  and  before  the  adjudication  In . 
bankruptcy,  the  creditors  filed  a  peti- 
tion to  the  United  States  district  court 

fraying  that  the  transferee  be  enjoined 
rom  disposlntc  of  the  property,  on 
which  Injunction  issued,  hut  nothing 
further  was  done,  as  this  did  not  show 
pendency  of  another  suit,  because  the 
creditors  could  not  further  prosecute 
it). 

Pa, — Hillsdale  Coal,  etc,  Co.  v. 
Pennsylvania  R  Co.,  229  Pa.  61,  78  A 
28,  140  AmSR  700  (holding  that  an 
action  against  a  carrier  by  a  coal 
company  for  Illegal  discrimination  In 
furnishing  transportation  facilities  In 
which  recovery  Is  sought  only  for 
profits  on  coal  prevented  from  being 
shipped  "to  points  and  places  within 
the  state  of  Pennsylvania'^  la  not  barred 
by  pendency  of  a  suit  between  the 
same  parties  before  the  Interstate 
commerce  commission  for  Illegal  dis- 
crimination). 

88.  U.  S.— Ex  p.  Balch.  2  F.  Cas. 
Na  T90,  8  McLean  221;  McKay  v. 
Garcia.  16  F.  Cas.  No.  8,844,  6  Ben. 
556 ;  White  v.  Whitman,  29  F.  Caa 
No.  17.661,  1  Curt.  494. 

Ala. — Orman  v.  Lane,  180  Ala.  SOB, 
30  8  441:  Coaldale  BHck,  etc.,  Co.  v. 
Southern  Constr.  Co..  110  Ala.  606.  19 
S  46 ;  Bmst  v.  Hofue,  84;  Ala.  60L 
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where  the  want  of  jurisdiction  is  not  obvious,  but 
the  question  must  be  determined  by  the  court  in 
which  the  action  is  pending."  Most  of  the  courts 
go  further  than  this  and  hold  that  if,  because  of 
want  of  jurisdiction  of  parties,  or  for  other  reasons, 

6   S   738 :   Rood  v.   Elslava,   17  Ala. 

aa. — ^Wilson  V.  Atlanta,  etc.^  K.  Co.; 
116  Oa.  171,  41  SET  699  ;  Drake  v. 
Lewla,  (A.)  79  SE  167. 

UL— FhlUlps  V.  Quick,  68  111.  324; 
Stinaon  v.  Andrews,  166  111.  A.  92. 

Kan. — Chlcaco,  etc.,  R.  Co.  v.  Camp- 
bell 6  Kan.  A.  423^9  P  821. 

Ky.— LoulBvllle  Water  Co.  v.  Clark, 
94  Ky.  47,  21  SW  246,  14  KyJj  B86. 

La.— Noland  v.  Sterling.  21  La.  Ann. 
877. 

Maaa.— Newell  v.  Newton,  10  Pick. 
470. 

N.  J.-— Capy  V.  Johnson.  (Ch.)  20 
A  212. 

N.  T. — Naylor  v.  liOrlmer-Scholea 
Co.,  131  App.  Dlv.  85,  116  NYS  159. 
See  Ralll  v.  Pearsall,  69  App.  Div. 
264,  74  NTS  620  (JurUdlcUonal 
amount).  „  _ 

N.  C— Campbell  v.  PottS,  110  N.  C. 
BSO.  26  SE  60.   

Pa. — Stroh  v.  Uhrlch,  1  Watts  ft 
S*  67 

Philippine.— Cabillaa  v.  Apduhan,  14 
Philippine  213. 

S.  C. — Duncan  v.  Duncan,  98  S.  C. 
487,  495,  76  SE  1099  [cit  Cyc]  ;  Smith 
V.  Walke,  48  S,  C.  381.  21  SB  249. 

Tex.— Red  Deer  Oil  Dev.  Co.  v, 
HugBins,  (Civ.  A.)  1B5  SW  949.^  And 
see  Silcock  v.  Bradford,  (Civ.  A.)  40 
SW  284.  -   ,„„ 

Ont.— Morgan  v.  Ault,  8  Ont.  Pr.  429. 

[a]  Jnsttoe  of  tba  paaoo  wlttaovt 
JnriMlotloii  In  ejectment  the  pend- 
ency of  a  proceeding  by  and  against 
the  same  parties  before  a  Justice  of 
the  peace  imder  the  Landlord  and 
Tenant  Act  Is  not  a  defense  where  the 
justice  haa  no  Jurisdiction  of  the  quee- 
tion  of  title.  Campbell  V.  Potts,  119 
N.  C.  530,  29  SE  50. 

[b]  want  of  JnTUdlotion  to  ffrant 
Injunction'— Where  a  contract  for  the 
rent  of  a  house  from  month  to  month 
contains  a  condition  that  the  landlord 
shall  pay  the  tenant  for  the  furniture 
in  the  house  in  case  the  former  ter- 
minates the  tenancy,  the  breach  of  such 
contract  gives  rise  only  to  an  action 
for  damages,  and  does  not  authorize  an 
Injunction  to  restrain  the  landlord  from 
terminating  the  lease,  and  therefore 
Uie  pendency  of  such  an  Injunction  suit 
does  not  prevent  the  landlord  from 
instituting  and  maintaining  an  action 
of  unlawful  detainer.  Carmaek  v. 
Drum,  27  Wash.  382.  8T  P  808. 

[c]  Attaolunont. — ^The  pendency  of 
an  attachment  fn  which  no  declaration 
was  filed  at  the  first  term  will  not 
'abate  a  second  attachment  between 
the  same  parties  under  which  the  same 

Sroperty  was  seized  and  In  which  a 
eciaration  was  duly  filed.    Drake  v. 
Lewis,  (Ga.  A.)  79  SE  167. 

3d.  Wilson  V.  Atlanta,  etc..  R,  Co., 
115  Oa.  171,  41  SE  689  (holding  that 
a  plea  In  abatement,  based  upon  the 
pendency  of  a  fonner  action  which 
alleges  that  the  court  In  which  this 
action  was  brought  "has  Jurisdiction 
of  the  cose  ,  .  .  under  the  allega- 
tions of  the  declaration"  therein 
filed,  sufiiclently  avers  that  the  court 
referred  to  has  Jurisdiction  to  entertain 
the  action ;  and  that  whether  or  not 
a.  court  tn  which  such  a  declaration 
has  been  filed  and  duly  served  actually 
has  Jurisdiction  to  dispose  of  the  case 
upon  Its  merits  la  a  question  for  its 
own  determination,  and  not  for  that 
of  another  court  In  which  a  second 
ault  by  the  same  plaintiff  against  the 
same  defendant  upon  the  same  cause 
of  action  Is  brought)  ;  Merrlam  v. 
Baker.  9  Minn.  40  (holding  that  If  the 
court  where  an  action  Is  commenced 
has  authority  to  determine  actions  of 
that  class  or  character,  such  action  wlH 
be  deemed  to  be  pending  therein,  not- 
withstanding the  existence  of  a.  quea- 
tloii  as  to  whether  the  court  acquired 


Jurisdiction  of  the  parties  or  the  par- 
ticular cas&  so  long  as  the  question 
remains  undecided  and  until  the  court 
decides  against  its  Jurisdiction).  And 
see  Onnan  v.  Lane.  180  Ala.  305,  30 

5  441. 

40.    U.  S. — Peterson  v.  U.  S.,  86  Ct. 
CI.  93.     And  see  Rothschild  v.  Has- 
brouck,  66  Fed.  283. 
Ala. — ^Bmat  v.  Hogue,  86  Ala.  602. 

6  S  7S«;  Minnleoe  vijeter,  65  Ala. 
222. 

Cal. — Dyer  t.  Scalmanftil,  69  Cal. 
687.  11  P  827;  Reynolds  v.  Harris,  9 
Cal.  388  (where  the  former  suit  waa 
so  radically  defective  that  a  Judgment 
rendered  uereln  would  have  been  a 
nulll»).  And  see  Howard  v.  Hewitt, 
189  Cal.  814.  78  P  414. 

Conn. — Qulnebaug  Bank  t.  Tarbox, 
20  Conn.  610 :  Ward  v,  Curtlss,  18 
Conn,  290,  294  ( where  the  court 
said :  "If  the  action  first  commenced 
be  misconceived,  or  was  ineffectual  to 
secure  the  demand,  it  will  not  abate 
a  second  suit  Instituted  bona  fide  and 
without  vexation")  ;  Durand  v,  Car- 
rington,  1  Root  355. 

D.  C. — National  Express,  eta,  Co. 
V.  Burdette,  7  App.  561. 
■  Qa. — In  this  state  the  civil  code, 
aHopting  the  rule  first  established  by 
the  Connecllcut  cases,  provides  that 
"a  former  recovery,  or  the  pendency  of 
a  former  suit  for  the  same  <^use  of 
action,  between  the  same  parties  in  the 
(same  or  any  other  court  that  has  Ju- 
risdiction, shall  be  a  good  cause  of 
abatement:  but  If  the  first  action  la 
so  defective  that  no  recovery  can  be 
possibly  had,  the  pendency  of  a  former 
suit  will  not  abate  the  action."  Civ. 
Code  (1895)  f  6094;  Code  (1911) 
I  6878.  See  Qllmore  V.  Georgia.  R..  etc.. 
Co..  98  Oa.  482.  21  SE  BO:  Heath  v. 
Bates.  70  Ga,  633 ;  Gunnels  v. 
Deavours.  67  Ga.  177  ;  Rogers  v.  Hos- 
kins,  16  Ga.  270  ;  Joseph  Rosenheim 
Shoe  Co.  V.  Home,  10  Oa.  A.  682,  73  SE 
963  ;  Crowley  v.  Freeman.  9  Oa.  A.  1, 
70  SB  349.  This  provision  was  con- 
sidered in  the  late  case  of  Wilson  v. 
Atlanta,  etc.,  R.  Co.,  116  Ga.  171.  179, 
182,  41  SE  6'99,  where,  after  an  ex- 
haustive review  of  the  cases  by  Lump- 
kin. P.  J.,  It  Is  said  that  "the  phrase 
•If  the  first  action  is  so  defective  that 
no  recovery  can  possibly  be  had.  the 
pendency  of  a  former  suit  will  not 
abate  the  action,'  numlfestly  means 
that  the  first  action  must  be  so  de- 
fective upon  .Its  face  that  a  legal  r^ 
covery  can  not  be  had  thereon."  It 
Is  also  said:  "It  ae^ihs  to  follow  In- 
controvertlbly  from  what  has  been  said 
that  the  only  reasonable  rule  is,  that 
save  when— because  of  void  process ; 
failure  to  comply  with  statutory  con- 
ditions precedent  to  bringing  suit ; 
instituting  the  action  in  a  court  having 
no  Jurisdiction  of  the  subject-matter 
thereof :  failure  to  give  the  suit  a 
standing  In  court,  by  omitting  to  per- 
fect legal  service ;  or  because  of  other 
like  reasons,  which  the  defendant  Is 
bound  to  know  render  it  unnecessary 
to  appear  and  plead, — the  first  suit  Is  a 
wholly  abortive  effort,  which  the  de- 
fendant Is  not  legally  called  upon  to 
resist  at  all,  end  therefore  Is  really 
for  the  first  time  Impleaded  by  the 
filing  of  another  action  which  does 
render  Imperative  his  making  a  de- 
fense, the  plea  In  abatement  should  be 
sustained.  To  allow  a  plaintiff,  un- 
certain as  to  where  to  sue.  to  bring  an 
action  in  one  court  and  keep  It  pend- 
ing there  until  he  can,  in  another  suit 
brought  In  a  different  court,  ascertain 
by  Judicial  determination  which  of  the 
two  suits  was  properly  brought,  would 
be  to  permit  a  practice  so  obviously 
oppressive  and  unjust  that  we  can  not 
give  the  same  our  sanction." 

III.— PhUUps  V.  Quick,  68  in.  824; 
Wright  V.  Kelfer,  111  la  A.  288. 


the  prior  suit  is  so  defective  that  there  can  be  no 
recovery  therein,  or  no  such  effectual  recovery  or 
relief  as  is  sought  and  obtainable  in  the  second  suit, 
the  first  suit  is  not  ground  for  abatement  of  the 
second.**   In  some  jurisdictions,  however,  it  is  held 

Kan. — C!hicago,  etc.  R.  Co.  v.  Camp- 
bell, 5  Kan.  A.  423,  49  P  321. 

Mass. — Proctor  v.  Moran,  218  Mass. 
405,  100  NE  672  (prior summary acuun 
by  landlord  against  tenant  to  recover 
possession,  where  the  statutory  nollcft 
was  not  given  before  ■  brlnKing  the 
action )  :  Manufacturers'  Bottle  Co.  v. 
Taylor-^tltes  Glass  Ca,  20S  Mass.  691, 
96  NB  108. 

Mich. — Wheeler  v.  Hatheway,  SI 
Mich.  77.  24  NW  780 ;  Wales  v.  Jones. 
1  Mich.  264. 

Minn. — Piper  v  Sawyer,  82  Minn. 
474.  85  NW  206 ;  Drea  v.  Carive&u.  28 
Minn.  280.  9  NW  802.  • 

Miss. — Griffin  v.  Levee  Com'rs,  71 
Miss.  767.  16  S  107. 

Mp.— McMahan  t.  Hubbard,  217  Ua 
624.  118  SW  481;  BUte  v.  Dougherty, 
46  Mo.  294. 

Nebr.— Rakow  v.  Tate,  98  Nebr.  198, 
140  NW  162. 

N.  T. — Crossman  v.  Universal 
Rubber  Co.,  127  N.  T.  34.  27  NE  400, 
18  LRA  91  Irev  8  NYS  639] ;  Compton 
V.  Green,  9  HowPr  228. 

Pa. — Cornelius  v,  Vanarsdallen,  8 
Pa.  434. 

S.  C— Byne  V.  Bync^  30  S.  C.  L. 
488. 

Tex. — Langham  v.  Thomason,  6  Tex. 
127  (where  It  Is  said  that  "the  pend- 
ency of  a  prior  suit  will  not  abate  the 
second  If  ue  first  Is  so  defective  that 
the  second  is  necessary  to  secure  the 
demand")  ;  Rochelle  v.  Pacific  Expreps 
Co.,  (Civ,  A.)  120  SW  543  (holding 
that,  since  the  pending  of  a  prior  suit 
will  not  abate  a  second  suit  If  the 
first  bo  so  defective  that  the  second  la 
necessary  to  secure  the  demand,  w  here 
one  of  several  claimants  of  a  reward 
sued  as  for  debt  for  the  whole  reward, 
except  that  for  the  recovery  of  monpy 
stolen,  alleging  that  the  other  claim- 
ants had  no  Interest  therein,  the  other 
claimants,  having  no  Joint  or  equal 
interest  In  his  debt,  were  not  proper 
or  necessary  parties  to  the  suit,  and 
the  pendency  thereof  would  not  abate 
an. action  of  Interpleader  to  settle  the 
rights  of  all  claimants  to  the  reward). 

Vt— Lincoln  V.  Thrall.  84  Vt  110: 
Downer  v.  Garland,  SI  Vt  S«2 ;  Hill 
v.  Dunlap,  16  Vt.  646. 

Va. — Norfolk,  etc.,  R.  Ca  v.  Nun- 
nally,  88  Va.  646,  14  SB  867. 

Wash. — Harris  t.  Fidalgo  Mill  Co., 
38  Wash.  169.  80  P  289. 

fa]  Bights  not  detennlnahle  In 
prior  action.— (1)  Thus  as  a  rule  If 
the  rights  asserted  or  sought  to  be  en- 
forced In  the  second  action  are'  not  de- 
terminable or  enforceable  In  the  prior 
action,  even  though  asserted  therein, 
the  pendency  of  the  prior  action  does 
not  abate  the  second.  Rothschild  v. 
Hasbrouck,  64  Fed.  283 ;  Howard  v, 
Hewitt.  139  Cal.  ffl4,  78  P  414;  Jos. 
Rosenheim  Shoe  Co.  v.  Home,  10  Ga. 
A.  582.  78  SE  963  ;  Manufacturers' 
Bottle  Co.  V.  Taylor-Stitea  Glass  Co., 
208  Mass.  693.  95  NE  108.  In  Howard 
V.  Hewitt,  supra,  plaintiff  and  his 
sasignor,  who  were  the  owners  of  cer- 
tain premises,  contracted  to  convey 
them  to  a  third  person,  who  executed  a 
mortgage  thereon  for  the  price  and 
then  conveyed  the  property  to  defend- 
ant. Before  an  action  to  recover  the 
property,  plaintiff  tendered  a  deed  to 
defendant,  and  on  the  trial  waived  all 
claim  for  damages  and  offered  to  con- 
vey  on  payment  of  the  purchase  money, 
without  interest,  which  offer  was  re- 
fused. It  was  held  that  the  fact  that 
plaintiff  had  previously  brought  an 
action  to  foreclose  the  mortgage,  which 
action  was  pending  at  the  time  the 
Rult  to  recover  possession  was  brought, 
hut  which  It  was  held  on  appeal  could 
not  be  maintained  by  plaintiff  In  the 
absence  of  a  conveyance  or  offer  to 
convey  to  the  mortgagor,  did  not  con- 
stitute a  ground  for  abatement  of  the 
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that,  if  the  court  has  jurisdiction  of  the  subject  mat- 
ter in  the  first  action.,  so  that  it  is  competent  to  pro- 
ceed to  a  final  and  valid  judgment  if  defendant 
consent  to  its  so  proceeding,  the  pendency  of  the 
action  may  be  pleaded  in  abatement  of  a  second  suit, 
although  by  reason  of  want  of  personal  jurisdiction 
or  other  defects  the  prior  suit  may  not  be  capable 
of  being  made  effectual.*'^ 

Discontiniiance  of  prior  snit.  If  the  prior  suit  be 
defective^  plaintiff  upon  discovery  of  the  defect  may 
dispontinne  that  suit  and  bring  another,  and  the  sec- 
ond suit  will  not  be  considered  vexatious.*^  And  in 
such  case,  it  has  been  held,  if  the  prior  defective 
suit  has  been  entered  in  court,  it  is  not  necessary 
that  an  entry  of  discontinuance  be  made  upon  the 
docket  prior  to  eommeneing  the  seetmd  suit;  bat  a 
written  notice  of  diSeontinaance,  delivered  to  de- 


fendant before  service  of  the  second  suit,  will  be 

suflBcient.*' 

Unauthorized  suit.  Where  the  first  action  was 
commenced  without  plaintifE's  autiiority,  either  ex- 
press or  implied,  it  cannot  be  set  up  in  abatement 
of  the  second  action.**  ' 

Answer  filed  without  authority.  And  where  the 
only  jurisdiction  over  a  defendant  in  the  former  suit 
(in  equity)  was  acquired  by  an  answer  filed  in 
his  behalf  without  his  consent,  its  pendency  was 
held  not  to  prevent  a  subsequent  suit  by  him  as 
complainant  for  matters  involved  in  the  first  suit/" 

Defect  or  diialiility  of  parties.  The  fact  that  the 
prior  suit  cannot  be  effectual,  because  of  a  defect 
in  parties  plaintiff  or  defendant,  or  because  of  dis- 
ability of  parties,  may  prevent  it  from  being  ground 
of  abatement  of  the  second  suit,**  particularly  where 


action  to  recover  the  latid.  (2)  Actions 
by  trustee  in  bankruptcy  of  corporation 
anii  by  creditor. — Since  "the  liability 
wlilr:h.  under  Ga.  Civ.  Code  (1910) 
1  22ZQ.  attaches  to  the  organizers  of  a 
corporation  for  beginning  to  do  bus- 
iness before  the  mlnimuni  capital  stock 
is  subscribed  for,  attaches  in  favor  of 
creditors,  and  not  In  favor  of  the  cor- 
p.-iration  Itself,  and  is  therefore  a  lia- 
bility which  a  trustee  in  bankruptcy 
of  the  corporation  cannot  legally  en- 
force, the  pendency  of  a  suit  by  a 
tmi=tee  la  bankruptcy  on  this  alleged 
cause  of  action  does  not  afford  ground 
r>f  abatement  as  to  a  suit  filed  by  a 
riviHtor  in  his  own  behalf.  Jos.  Rosen- 
h.  im  Shoe  Co.  v.  Home.  10  Qa.  A. 
SS3.  73  SE  953.  (3)  Suit  In  equity 
In  aid  of  attachment  in  action  at  law. 
— It  Is  not  a  good  plea  in  abatement 
to  a  bill  In  equity  seeking,  in  aid  of  an 
attachment  In  an  action  at  law,  to 
Mt  aside,  as  fraudulent,  an  assignment 
for  the  benefK  of  creditors,  that  the 
fame  issue — as  to  the  validity  of  the 
L^tgnment — Is  raised  by  a  reply  to 
Ihf  answer  ■  of  the  garnishee  In  the 
ictlon  at  law,  ulnce  the  validity  of 
the  apsignment  couH  not  be  so  collater- 
ally attacked.  BothPchiM  v.  Has- 
tfonck.  66  FM.  283.  (4>  Insufflclent 
.set-off  or  counterclaim  in  prior  action 
not  ground  for  abatement  of  action  in 
watb  claim  see  Manufacturers*  Bottle 
Co.  V.  Taylor-Stltes  Qlass  Co.,  208 
Mass.  69S.  96  NB  X«»  (refemjd  ta 
tupra  i  94). 

Ibl  Wmw  aoUon  to  aToU  statate  of 
Umttattana.— A  plea  of  the  pendency 
of  another  action  to  properly  overruled 
There,  to  avoid  the  bar  of  the  statute 
of  limitations,  plaintiff  Institutes  a 
Fpcond  action  before  dismissing  his  ilrBt. 
NnrfcJk,  etc..  R.  Co,  v.  Nunnally,  88. 
Va  546.  14  SE  367.    „        .  ^ 

\c}  Manaamtf  after  stay  i>7  ap- 
IiiBT  TTTmrn  execution  on  a  judgment 
in  favor  of  the  treasurer  of  a  board  of 
public  schools  a^lnst  a  county  treas- 
urer was  stayed  by  ap(>eal  to  a  district 
oiurt,  proceedings  In  mandamus  to 
enforce  speedy  payment  of  the  amount 
=ued  for  were  not  vexatious  or  unneces- 
sary, so  as  to  furnish  good  ground  for 
a  plea  in  abatement  State  v.  Dough- 
erty, 45  Mo.  294. 

41.  Onnan  v.  Lane,  ISO  Ala.  806,  30 
S  44t ;  Foster  v.  Napier,  78  Ala  595  ; 
wilsoD  V.  Atlanta,  etc.  R.  Co.,  116  Ga. 

lit,  41  SE  699  (Where  It  U  said, 
pw  Lumpkin,  P.  J.:  "In  point  of 
fart,  the  court  may  not  have  Juris- 
diction of  the  person  of  the  defendant : 
but  he.  If  8er\'ed,  mast  respond  ana 
make  this  fact  appear,  or  else  he  will 
t*  bound  by  the  judgment  which  may 
be  rendered  against  him.  Until  the 
question  of  Jurisdiction  Is  determined 
br  the  court  having  power  to  pass 
therpon,  no  other  court  should  Inter- 
ffiv")  ;  Merrlam  v.  Baker,  9  Minn. 
10:  Oamsby  v.  Bay,  62  N.  H.  B13. 

[a]  StatoitMBts  ct  rule  and 
m«ms  th«r«for. — "There  are  au- 
thfHKlea.  to  some  of  which  we  have 
b«ai  referred  by  the  counsel  for  the 
apptUee.  holdlnff  that  a  prior  mdt 


which  can  not  be  made  effective  and 
available,  Is  not  pleadable  in  abate* 
ment  of  a  second  suit  for  the  same 
cause.  The  doctrine  Is  Inconsistent 
with  the  English  authorltle.-),  seems  to 
have  originated  in  the  courts  of  Con- 
necticut, and  has  been  adopted  by  the 
courts  of  several  States.  The  authori- 
ties were  thoroughly  considered,  and 
the  question  ably  discussed  by  the 
Supreme  Court  of  New  Hampshire  In 
Gamsby  v.  Ray,  62  N.  H.  613,  and  the 
doctrine  repudiated.  If  it  he  admitted, 
and  it  must  be,  that  the  principle  Is 
founded  upon  the  policy  of  discourag- 
ing a  multiplicity  of  suits — of  protect- 
ing the  defendant  from  oppression, 
from  the  grievance  of  double  vexation 
for  the  same  cause  or  thing,  there  can 
be  no  Inquiry,  whether  the  prior  suit 
is  capable  of  being  prosecuted  by  the 
plaintiff  to  a  successful  issue.  If  it  la 
resisted  by  the  defendant.  Unless  the 
suit  Is  commenced  In  a  court  without 
Jurisdiction,  or-the  process  upon  which 
the  validity  of  the  proceedings  depends, 
la  upon  its  face  void,  the  defendant  Is 
compelled  into  double  litigation,  and 
Into  the  peril  of  double  Judgment.  'A 
series  of  suits,  pending  at  one  time  for 
one  cause,'  say  the  Supretne  Court  of 
New  Hampshire,  'Ineffectual  so  far  as 
giving  the  plaintiff  Judgment  Is  con- 
cerned, may  be  an  effectual  pemecutlon 
of  the  defendant;  and  pennittlns  the 
defendant  to  be  harassed  by  such 
suits  and  the  maintenance  of  the  last 
one,  would  «icourage  and  cultivate  a 
want  of  due  care  m  making  the  first 
one  effectual.'  "Whether  the  prior  suit 
Is  capable  of  being  made  effectual.  Is, 
In  the  second  suit,  a  collateral.  Inci- 
dental Inquiry:  however  It  may  be 
then  decided,  the  defendant  Is  not  by 
Its  decision  relieved  -of  Ita  burdens; 
there  Is  a  continuing  necessity  that  he 
should  remain  before  the  court,  pre- 
pared to  make  defense  against  It. 
These  are.  In  ojir  judgment,  the  evils 
against  which  the  principle  Is  directed. 
There  can  be  no  necessity  for  the  In- 
stitution or  the  pendency  of  two  suits 
for  the  same  matter  at  the  same  time. 
The  security  of  the  plaintiff  cannot  re- 
quire it.  If  the  prior  suit  is  defective, 
and  must  prove  ineffectual,  the  statute 
authorizes  its  dismissal  In  vacation. 
Code  of  1876,  i  3025.  And  It  la  far 
better  that  the  plaintiff  should  be  re- 
quired to  enter  the  dismissal,  than  that 
he  should  be  permitted  to  keep  It 
alive,  thouflAi  confessing  that  finally 
It  must  prove  Ineffectual"  Per 
Brickell,  C.  J.,  in  Foster  v.  Napier,  73 
Ala.  695,  605.  "Of  course,  If  the  court 
in  which  the  former  suit  is  pending 
has  no  Jurisdiction  of  the  subject^nat- 
ter  so  that  any  Judgment  it  might 
render  would  be  a  nullity,  the  pendency 
of  that  wholly  abortive  action  would 
afford  no  ground  for  the  abatement  of 
a  suit  subsequently  Instituted  In  a 
competent  tribunal.  But  where  the 
forum  of  the  first  action  is  competent 
to  proceed  to  a  final  and  valid  judg- 
ment if  the  defendant  consent  to  Its 
BO  proceeding,  we  apprehend  that  a  de- 
fendant  served  with  proceu  jud  not 


appearing  and  not  objecting  to  the  ju- 
risdiction, would  t>e  holden  to  have  so 
consented.  Hence,  in  such  case,  the 
defendant  would  be  under  the  necessity 
and  be  put  to  the  vexation  and  harass- 
ment of  making  and  sustaining  to  the 
end  of  the  suit  his  attitude  of  object- 
ing to  its  prosecution  against  him  by 
appropriate  pleadings."  Per  McClellan, 
C.  J.,  In  Orman  v.  Lane,  130  Ala.  305, 
309.  30  B  44i: 

43.  Downer  V.  Garland.  21  Vt.  362. 
And  see  Manufacturers'  Bottle  Co.  t. 
Taylor-SUtes  CHass  Co,,  208  Mass.  698, 
96  NE  103. 

See  infra  I  130  et  seq. 

43.  Downer  v.  Garland,  21  Vt.  362. 

44.  Helfrtch  v.  Romer.  16  Cal.  A. 
433,  118  P  458  ;  Wolf  v.  Great  Northern 
R  Co.,  72  Minn.  435,  75  NW  702. 

[a1  A  sniainons  in  a  javtloa's 
otmrt  purporting  to  be  by  plaintiff 
against  defendant,  but  not.  signed  by 

etalntiff  or  his  attorney,  and  disavowed 
y  plaintiff  as  soon  as  he  saw  it,  fol- 
lowed by  his  refusal  to  prosecute  the 
suit,  does  not  preclude  a  subsequent 
suit  by  plaintiff  against  defendant  oa 
the  same  cause  of  action.  Sandfoni  v, 
Wiley.  166  Ala.  136,  62  S  339. 

[b]  ImpUed  Anthorlty,— But  It  has 
been  held  that  the  pendency  of  a  suit 
instituted  against  plalntlfrs  in^truc- 
tlons  by  an  attorney  with  whom  a  not© 
was  left  for  collection  will  abate  a 
second  suit.  Briggs  v.  Gardner,  60 
Hun  543,  15  IfTS  3SE. 

46.  Cray  v.  Johnson,  (N,  J.  Ch.) 
20  A  212. 

46^  Langhaih  v.  Thomason,  5  Tex. 
127 ;  Harris  v.  Fldalgo  Mill  Co.,  38 
Wash.  169,  SO  P  289. 

[a]  The  peaSenojr  of  am  aotloa  in 
the  name  cn  the  wife  alone  Is  not. 
at  common  law,  a  good  plea  in  abate- 
ment to  a  suit  on  the  same  cause  of 
action  In  the  name  of  the  husband  and 
wife,  since  such  prior  action  cannot 
be  maintained.  Langham  v.  Thomason, 
5  Tex.  127. 

[b]  la  an  aotloB  hT  an  Infant,  hr 
his  father  and  mardlan  ad  litem,  a 
plea  of  another  action  pending  la 
properly  overruled  where  it  appears 
that  the  previous  suit  was  commenced 
by  the  Infant  by  his  father  and  next 
friend,  that  a  demurrer  was  sustained 
because  the  action  was  not  commenced 
by  a  guardian  at  litem,  and  where 
nothing  further  was  done  in  the  action 
and  the  complaint  was  never  llled ; 
since  If  the  former  action  was  pending 
It  could  not  become  vexatious  or  afford 
full  relief.  Harris  v.  Fidalgo  Mill  Co.. 
88  Wash.  169,  80  P  289. 

Fd  Aotlon  by  gnardlaa  of  tawaaa 
peraoib— Tn  an  action  brought  by  a 
guardian  of  a  person  of  unsound  mind, 
where  defendant  pleaded  the  pendency 
of  a  prior  suit  between  the  same 
parties  for  the  same  cause  of  action, 
and  plaintiffs  replied  that  when  the 
first  suit  was  taken  plaintiff  was  under 
guardianship,  and  that  the  guardian 
did  not  sue  out  the  writ  in  that  suit; 
and  was  not  a  party  thereto  or  In  any 
way  named  in  It,  it-  was  held  that  the 
plea  In  abatement,  as  it  did  not  deny 
the  guardianship,  was  Insufficient  to 
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it  has  been  practically  abandoned,  although  technic- 
ally it  may  be  still  pending.*'  A  suit  which  is  in- 
effectual because  brought  in  an  erroneous  represen- 
tative capacity  is  not  ground  for  abatement  of  a 
subsequent  suit  properly  instituted.** 

Misjoinder  of  parties.  But  a  mere  misjoinder  of 
defendants  in  the  former  suit  does  not  render  it 
ineffectual.** 

Defects  as  to  proceas.  Either  because  the  prior 
action  has  not  been  commenced,  and  is  therefore  not 
a  pending  action,  or  because  no  jurisdiction  has  been 
acquired  therein,  it  has  been  held  in  a  number  of 
cases  that  an  action  is  not  ground  for  abatement 
of  a  subsequent  action  where  the  process  in  the 
prior  action  is  void,  or  where  there  has  been  no 
service  of  process  therein  or  a  fatally  defective 
aervice." 

Premature  action.  It  has  also  been  held  that  the 
pendency  of  a  prior  action,  in  which  there  can  be 
no  reeoveiy  because  it  was  prematurely  brought,  does 
not  bar  or  abate  a  subsequent  action  for  the  same 
cause."^    In  Alabama,  however,  where  the  rule  that 


abate  the  second  suit.  In  that  It  did 
i^t  allege  either  that  the  first  action 
was  commenced  before  plaintiff  was 
placed  under  guardianship,  or,  4f  after, 
that  it  was  commenced  by  the  pro- 
curement of  the  assent  of  the  guardian. 
Lincoln  v.  Thrall,  34  Vt.  110. 

47.  Harris  v.  Fidalso  Mill  Co..  38 
Wash.  169.  80  P  289. 

48.  National  Express,  etc.,  Co.  v. 
Burdette,  7  App.  (D.  C.)  651  (hold- 
Ins  that  a  suit  which  was  InefTectual 
because  erroneously  brought  in  the 
name  of  A,  trustee  of  a  certain  cor- 
poration, could  not  be  pleaded  In  abate- 
ment of  subsequent  suit  brought  in 
the  name  of  such  corporation,  for  the 
use  of  A.  trustee)  ;  Cornelius  v.  Van- 
arsdallen,  Z  Pa.  4S4  (holding  that  an 
administrator  suing  as  the  repcesenta- 
tive  of  the  wrong  party  is  not  pre- 
cluded during  the  pendency  of  the 
suit  from  bringing  another  suit  as 
the  representative  ot  the  right  party). 

49.  Atkinson  V.  State  Bank,  6 
Blackf.  (Ind.)  SB. 

50.  Ala. — Mlonlece  v.  Jeter,  66 
Ala.  222. 

'  Kan. — Chicago,  etc.,  ,  R.  Co.  v. 
Campbell,  5  Kan.  A.  4H,  49  P  S21. 

Mo.— McMahon  v.  Hubbard.  817 
Uo.  «24,  116  SW  481. 

N".  T. — Douglass  V.  Phoenix  Inn, 
Co..  128  N.  1^  209,  33  NB  988,  84 
AmSR  448,  20  LRA  118-;  Naylor  v. 
Lorlmer-Scholes  Co.,  131  App,  Dlv. 
86.  lis  NTS  169. 

Pa. — Victor  V.  Abranu,  IS  Pik  Co. 
298. 

S.  C — Byne  t.  Byne,  80  8.  C  Lb 

Vt— Morton  T.  WebK  7  VL  123. 

[a]  »aXt  not  pmdia«^"It  did 
not  anpeu*  that  any  aummons.  had 
ever  lesued  upon  the  complaint,  or 
that  there  had  been  any  voluntary 
appearance  on  the  part  of  the  de- 
fendants. There  was,  therefore,  no 
suit,  pending;  and  the  defendants 
failed  to  sustain  their  defense  that 
there  waa  another  suit  pending  be- 
tween the  same  parties,  for  the  same 
cause  of  action  (Code,  I  22)."  Per 
Burnett  J.,  In  Weaver  v.  Conger,  lO 
Cal.  284,  288.    See  supra  I  76  et  seg. 

[b]  The  anete  aniiiff  out  of  a 
writ,  the  same  not  being  served,  will 
not  abate  a  writ  subsequently  sued 
out  and  served.  Morton  v.  Webb,  7 
Vt  12S.    See  supra  I  76  et  seq. 

Cc]  Told  aflUMvlt  or  vrooeae^If 
the  afHdavlt  or  process  oy  which  a 
suit  was  commenced  is  void,  a  plea  of 
the  pendency  of  such  suit  In  abate- 
ment of  a  subsequent  suit  falls.  Bmat 
v.  Hogue,  86  Ala.  602,  6  S  788 :  Min- 
niece  v.  Jeter,  66  Ala.  222. 

[d]  nieffal  MTVioe  of  prooess. — 
An  Illegal  service  (tf  process  Is  not 
the  commencement  of  an  action,  the 
pendency  of  which  may  ba  ohJeoted 


to  a  second  suit 
8.  C.  Lb  438. 

Ce]  Invalid  attaohment. — In  an 
early  case  in  Connecticut,  where 
property  could  be  attached  upon 
mesne  process,  an  attachment  not 
legally  served,  so  aa  to  bold  the 
estate  taken  thereby,  was  held  not  to 
abate  a  second  action.  Durand  v. 
Carrlngton,  1  Root  (Conn.)  356. 

[CI  The  pendency  ox  camleh- 
meni  prooeedlnn  in  another  state 
to  subject  the  debt  for  which  plaintiff 
sues  constitutes  no  defense,  where  It 
appears  that  the  court  in  which  auch 
proceedings  are  pending  has  no  Juris- 
diction of  defendant  because  of  fatal 
defects  In  the  service' by  publication. 
Chica^ro,  etc.,  R.  Co.  v.  Campbell,  6 
Kan.  A.  423,  49  P  821. 

[g]  Oniaalott  to  ■otre  om  of 
purtlea  OefendaBt. — The  first  suit 
Is  not  a  mere  nullity,  although  one 
of  defendants  resided  out  of  the  juris- 
diction and  was  not  served,  white 
V.  Smith,  4  HIU  (N.  T.)  166  [rev 
on  other  grounds  7  Hill  620].  Bee 
also  Burton  v.  Cowan,  80  Hun  (N. 
Y.)  392,  30  NYS  317  [aff  160  N.  Y.  688, 
44  NE  11231, 

[h]  XTo  jwrlaatottoa  oMalsed  orar 
a  neoeasary  paity^Bnt  where  two 
actions  In  partition  were  pending  at 
the  same  time  between  the  aame 
parties,  but  In  <me  of  them  no  Juris- 
diction had  been  obtained  over  a 
party  who  had  an  interest  In  the  land, 
It  was  held  that  a  plea  in  abatement 
in  the  other  suit  should  have  been 
overruled.  Oulnn  v.  snilott,  123  Iowa 
179,  98  NW  «2B. 

[1]  Btfeot  of  appeal  to  dleoretion 
of  ooart^In  Shubert  v.  Laughlln,  122 
App.  Dlv.  701,  70S,  107  NYS  708,  the 
court  remitted  plaintiff  In  the  second 
action  to  the  action  already  begun,  al- 
though he  had  not  been  served  with 
process  in  the  former  suit  The  de- 
cision appears  to  rest  upon  the 
ground  that  the  discretion  of  the 
court  was  appealed  to  for  the  ap- 
pointment of  a  receiver  and  that  both 
actions  were  pending  In  the  same 
court  "It  may  be,"  said  the  court, 
"that  plaintiff  had  the  legal  right  to 
bring  this  action,  but  when  the  dis- 
cretion of  the  court  was  appealed  to 
by  the  motion  for  the  appointment  of 
receivers,  that  discretion  would  have 
been  properly  exercised  If  the  parties 
had  been  remitted  to  the  action  al- 
ready begun.  It  is  not  conducive 
to  the  OTderly  administration  of 
Justice  that  two  actions  should  be 
pending  at  the  same  time,  in  the 
same  court  to  settle  the  same  dispute, 
when  the  whole  matter  can  be  dis- 
posed of  m  the  action  first  begun.  It 
is  true  that  plaintiff  has  not  been 
served  with  process  In  that  action,  but 
he  iM  named  aa  defendant  therein  and 


the  prior  action  must  be  effectual  is  not  recognized 
to  the  full  extent,"^  i  there  is  a  decision  to  the  con- 
trary," 

Oonditions  precedent;  notice  or  demand.  Pen- 
dency of  an  action  is  not  groimd  for  abatement  of 
a  subsequent  action  where  there  can  be  no  recovery 
in  the  prior  action  because  of  nonperformance  of  a 
condition  precedent  to  the  right  of  action,  as,  for 
example,  where  the  action  was  brought  without  giving 
a  necessary  statutory  notice  or  making  a  necessary 
statutory  demand."  It  is  otherwise,  however,  where 
the  notice  or  demand  can  be  and  is  waived  by  de- 
fendant.'"' 

Objections  to  complunt,  declaratton,  or  bilL  It 

has  also  been  held  that  the  pendency  of  a  suit  in 
which  the  complaint,  declaration,  or  bill  fails  to 
state  a  cause  of  action  is  not  ground  for  abatement 
of  a  subsequent  suit  between  the  same  parties.'*  But 
the  mere  fact  that  the  compla^it  or  statement  in  the 
prior  suit  or  proceeding  would  be  bad  on  demurrer 
is  not  a  good  answer  to  a  plea  in  abatement,  if  the 
defect  may  be  and  is  waived  by  failure  to  demur.°^ 

Byne  v.  Byne,  SO 


can  Intervene  and  appear  whenever 
he  pleases,  and  by  his  answer  can 
ask  for  any  equitable  relief  to  which 
be  deems  himself  entitled." 

61.    Blackwood  v.  Brown,  34  Mich.  4. 

63.  See  supra  i  12S. 

68.  Foster  v.  Napier,  73  Ala,  595 
(holding  that  a  plea  In  abatement  to 
an  action  for  malicious  prosecution, 
setting  up  the  pendency  of  a  prior 
suit  between  the  same  parties  for  the 
aame  cause  of  action.  Is  good,  al- 
though  It  appears  from  the  averments 
of  the  plea  that  when  the  first  suit 
was  commenced  the  prosecution  was 
not  ended,  and  that  the  suit  there- 
fore was  prematurely  brought). 

64.  O'Maiia  V.  Glynn,  42  111.  A. 
51  (holding  that  since  a  suit  of  forc- 
ible entry  and  detainer  was  not  main- 
tainable because  of  a  failure^  to  make 
a  statutory  demand  the  pendency  of 
an  appeu  by  defendant  from  a 
Justioe^s  judgment  in  such  an  action 
la  behalf  of  plaintiff,  where  no  such 
demand  had  Seen  made  before  bring- 
ing the  Action,  did  not  prevent  plain- 
tiff from  making  the  required  demand 
and  beginning  another  suit  without 
first  dismiseing  the  appeal  suit) ; 
Qriffln  v..  Levee  Comrs.,  71  Miss.  767. 
16  S  107  (holding  that  in  an  action 
by  the  board  of  levee  c<Hnml8slonerB 
on  the  bond  of  a  tax  collector  for 
money  not  paid  over,  a  plea  settins 
up  the  pendency  of  a  former  suit  in 
chancery,  brought  against  defendants 
for  the  same  cause  of  action  by  the 
state  revenue  agent  for  the  use  of 
the  board,  waa  bad,  where  the  rev- 
enue agent  had  not,  before  bringing 
the  first  suit  given  the  tax  collector 
thirty-  days'  notice  to  pay  over  the 
money,  as  required  by  statute  aa  a 
necessary  condition  precedent  to 
suing). 

66.  Romalne  v.  New  York,  etc., 
R  Co.,  87  App.  Dlv.  569,  84  NYS 
491,  91  App.  XMv.  1.  S«  NYS  248 
[aff  181  K.  Y.  523,  73  NE  11311 
(^allure  to  give  railroad  company 
notice  of  claim,  as  required  by  stat- 
ute, before  suing  for  a  death  caused 
by  its  negligence) .  See  infra  text 
and  note  67. 

66.  R^rnolds  V,  Harris,  9  Cal. 
838;  Piper  v.  Sawyer,  82  Minn.  474, 
86  NW  206 ;  Drea  v.  Carlveau,  88 
Minn.  380.  9  NW  802:  Orlffln  v. 
Levee  Carora.,  71  Miss.  767,  16  S  107 
(holding  that  the  pendency  of  a  bill 
In  which  full  relief  cannot  be  had.  by 
reason  of  the  failure  to  allege  per- 
formance vt  a  necessary  condition 
precedent  to  the  right  to  sue.  will  not 
abate  a  subsequent  suit  at  uw). 

6T.  Com.  V.  U.  a  Tnirt  Co.,  (Ky.) 
117  SW  814  <holdhiff  that  plalntltt 
in  a  second  proceeding  to  list  omitted 
property  for  taaiatioB,  cotdd  not  In 
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Loss  or  destruction  of  papers.  Aa  a  rule  the 
destruction  or  loss  of  the  papers  in  a  Boit  does  not 
authorize  the  bringing  of  a  nev  suit  during  the  pen- 
dency of  the  prior  suit." 

Ciore  of  defects  in  prior  snit  by  amendment. 
Where  the  defects  in  the  prior  suit  could  be  cured 
by  am^dment,  it  seems  that  the  party  who  can  do 
this  has  no  rig^it  to  institute  a  second  suit.""  But 
where  the  burden  of  making  the  amendment  rests 
upon  a  party  other  than  plaintiff  in  the  second  suit, 
the  court  will 'not  abate  or  stay  the  second  suit  to 
allow  an  amwidment  of  the  firet*' 

[$  129]  2.  Fraud.  It  has  also  been  held  that 
the  pendency  of  a  prior  action  is  not  ground  for 
abatement,  where  such  prior  action  is  a  part  of  a 
fraudulent  scheme  alleged  as  the  basis  of  the  second 
action.*^   And  in  a  qui  tarn  action,  where  the  pen- 


opposition  to  a  plea  In  abatemtfit  be- 
cause oC  the  pendency  of  a  prior  pro- 
ceeding, claim  that  the  statement  In 
the  prior  proeeedlng  was  bad  on  de- 
murrer, where  defendant  had  not  de- 
murred) :  Drea  v.  Cariveau.  28  Minn. 
SiO.  9  NW  802;  Romalne  v.  New 
York,  etc  R-  Co.,  87  App.  Dlv.  6<9. 
84  NTS  491.  91  App.  Dlv.  1.  88  NYS 
248  [att  181  Ki.  y.  628.  78  NB  1181] 
(holding  that  where.  In  an  action 
against  a  railroad  company  for  death 
caused  by  negllsence  In  the  state  of 
Connecticut,  defendant  pleaded  an- 
other action  pending,  and  plain  tlCF 
contended  that  the  complaint  In  the 
other  action  was  radically  defective. 
In  that  it  failed  to  allege  notice  of 
claim  eiven  to  defendant  as  required 
by  a  Connecticut  statute,  but  defend- 
«nt  had  not  demurred  to  the  com- 
plaint, but  had  pleaded  to  the  merits, 
defemfant  had  waived  the  rl^ht  to 
demur,  and  therefore  the  defect  In 
the  complaint  did  not  affect  the  valid- 
ity of  the  defense). 

[a]  Xmperfaot  statevMnt  of  oanM 
of  aetloB^-'lt  Is  doubtless  true  that 
tt  the  ctHnplalnt  stated  no  cause  of 
ftctlon.  it  would  not  tend  to  support  a 
plea,  of  former  action  pending.  But 
If  it  states  suffldent  faets  to  sustain 
a  recovery  at  alt,  however  irregu- 
larly and  Imperfectly  stated,  and  If 
the  cause  of  action  so  stated  was  the 
same  set  up  In  the  second  action, 
:hen  It  would  sustain  the  plea"  Per 
Mitchell.  J..  In  Drea  v.  Cariveau,  28 
Mtnn.  280.  284.  9  NW  802. 

58-  Dean  v.  Massey,  7  Ala.  601 ; 
ToIIe  V.  Alley,  (Ky.)  24  8W  118 
(holding  that  the  destruction  by  Are 
nt  the  papers  In  a  suit  does  not  au- 
thorize the  brlnplnr  of  a  new  action, 
but  the  lost  records  shoidd  be  sup- 
plied as  provided  by  statute)  ;  Ralll 
T.  Pearsall,  99  App.  utv.  2B4,  74  NTS 
820. 

fa]  B«t  In  Ibmislana  it  was  held 
that  where  the  papers  In  a  suit  have 
been  stolen  from  the  courthouse  and 
plaintiff  therein  files  another  ffult 
r«citfiie  the  alle^tlona  of  the  first 
proceeding  therein,  the  plea  of  Its 
Ptmdens  Is  not  maintainable.  Hal- 
phen  V.  Oullbeau,  87  La.  Ann.  710. 

59.  Prosser  v.  Chapman,  29  Conn. 
515  fholdln?  that  where  a  misjoinder 
(it  counts  m  the  first  suit  was  the 
only  reason  assigned  for  the  Insti- 
tution of  a  second  suit,  and  this  de- 
fect might  have  been  remeuled  by 
Etrttms  out  or  entering  a  nolle  pro- 
sequi as  to  either  of  the  counts,  the 
TCCond  suit  was  prima  fade  vexatious 
uid  no  BufBdent  reason  was  shown 
for  Its  tawtltntlon). 

SB.  Parcel]  v.  Demorest.  48  N.  J. 
Eq.  684.  68*.  82  A  861  <wbere  Green, 
V.  G,  refnaed  to  dlBmiss  the  bill  in 
the  second  action,  although  the  prior 
action  might  have  been  cured  by 
anvndment.  saying:  This  court,  at 
course;  will  not  permit  two  suits  to 
be  prosecuted  at  the  same  time,  toe 
the  same  purpose,  by  the  same 
pertles.  But  I  do  not  think  that  It 
should  exerdsft  Its  authority  to  stay 
the  band  of  one  of  the  complainants, 


firosecutlng  a  suli  which  could  speed- 
ly  effect  a  sought-for  end.  In  order 
to  pumlt  proceedings  In  the  other 
suit  to  be  amended,  and  put  In  shape 
for  an  effective  decree.  The  motion 
[to  dismiss  the  bill  In  the  second 
actltm],  therefore,  in  my  opinion 
should  be  denied"). 

61.  Reed  v.  Holllngsworth,  (Iowa) 
186  NW  37  (holding  that  the  pend- 
ency of  actions  In  another  state  In-: 
votvlng  the  same  matters  was  no  de- 
fense to  a  stoclcholder's  action  agiiinst 
directors,  not  oniy  because  the  actions 
were  in  different  Jurisdictions,  but  also 
because  such  prior  actions  were  a  part 
of  the  fraudulent  scheme  alleged  as  a 
basis  of  the  stockholder's  action). 

sa.  Com.  V.  Churchill,  6  Mass. 
174. 

63.  See  supra  S  78  et  eeq. 

64.  Time  of  dianlSMO,  dlsoon- 
tlnuanoe,  or  other  taxmlnatton  see 

Infra  El  131,  132. 

66.  U.  S. — Chamberlain  v.  Eckert, 
6  F.  Cas.  No.  2.576,  2  BIss.  124. 

Ala. — McLaughlin  v.  Beyer,  61  S 
62 :  Coaldale  Brick,  etc.,  Co.  v. 
Southern  Constr.  Co.,  110  Ala.  606,  19 
S  46. 

Ark, — Grlder  .v.  Apperson,  32  Ark. 
SS2. 

Cat. — McDouffatd  v.  Hulet.  132  Cat. 
154.  64  P  278:  Pyle^'v.  Plercy,  122 
Cal.  383.  56  P  141 ;  Moore  v.  Hopkins, 
83  Cal.  270,  23  P  818,  17  AmSR  248  ; 
Dyer  v.  Sqalmanlnl,  88  Cal,  887,  11  P 
327:  Mcintosh  T.  RobK  4  Cat.  A. 
484,  88  P  617. 

Oa. — Bradford  v.  IiOulsvIlle,  etc..  R. 
Co..  132  aa.  S61.  66  SB  127 ;  Ollmore 
v.  Oeorgla  H.,  etc..  Co..  93  Ga.  482, 
21  SK  60:  Singer  v.  Scott,  44  Oa. 
669 ;  Rogers  v.  Hosklns,  16  Oa.  270. 
See  Harp  v.  Abbeville  Inv.,  etc.,  Co., 
108  Oa.  168,  88  SE  998. 

lit.— Lamb  V.  Chicago,  219  HI.  229. 
76  NK  343:  Gage  v.  Chicago.  21ff 
111.  107.  74  NE  726  :  Wright  v.  Kelfer, 
181  111.  A.  298  ;  Jerseyvine  Shoe  Mfg. 
Co.  V.  Bell,  126  111.  A.  496. 

Ind. — ^Walker  v.  Heller,  78  Ind.  46. 

Iowa. — Pray  v.  Life  Indem.,  etc, 
Co.,  104  Iowa  114,  78  NW  486; 
Moorman  v.  Qlbbs,  76  Iowa  SS7,  89 
NW  832 ;  Rawson  v.  Ouiberson, '  6 
Iowa  607. 

Ky. — George  Bohom  Co.  v.  Moren, 
161  Ky.  811,  162  SW  944;  CItlBens 
Nat  Bank  v.  Froman,  111  Ky.  206, 
63  SW  464,  7S7,  2S  KyL  618,  66 
LRA  673 :  Wilson  v.  Mnilken.  108  Ky. 
166.-  44  SW  660,  82  AmSR  678,  42 
LRA  449 ;  Adsms  v.  Gardiner,  IS  B. 
Mon.  197;  Chesapeake,  etc.,  R.  Co.  v. 
Riddle.  72  SW  22,  24  KyL  1687: 
Payne  v.  Com.,  14  KyL  302. 

La. — Conner  v.  Poxo.  114  La.  662. 
38  S  464  ;  Schmidt  v.  Braunn,  10  La. 
Ajnn.  26. 

Me. — Brown  v.  Brown,  86  A  32. 

Md.— Leavltt  v.  Mowe,  54  Md.  618. 

Mass. — Manufacturers'  Bottle  Co. 
V.  Taylor-Stites,  Glass  Co.,  208 
Masa  698,  96  NB  108.  See  H.  C. 
Miner  Lfth.  Co.  v.  Wagner,  177  Mass. 
404.  68  NE  1020. 

Mich.— Chronowski  T.  ZultauM.  161 


dency  of  a  prior  suit  is  pleaded  in  abatement,  the 
second  prosecutor  or  plaintifE  may  reply  that  the 
first  suit  was  by  fraud  and  covin  between  the  par- 
ties,  and  if  the  fraud  be  found  the  plea  .will  be 
avoided."* 

130]  I.  Dismissal,  Discontinnanct,  or  Other 
Teriuination  of  Prior  Action — 1.  Effect  in  General. 

Since  the  former  suit,  to  be  available  in  abatement, 
must  be  pending,"  a  prior  suit  is  not  ground  for 
abatement  if  it  has  been  effectually  dismissed, 
discontinued,  or  otherwise  terminated  before  com- 
mencement  of  the  second  suit,  or,  in  most  juris- 
dictions,"* after  commencement  of  the  second  suit, 
if  before  the  filing  of  the  plea  in  abatement  or  other 
objection,  or  even  before  the  trial  and  determina- 
titm  thereof,""  and  where  a  suit  is  voluntarily  dis- 
missed 88  to  one  of  defendants  therein,  it  is  no 

982; 


Mich.  690.  134  NW  982;  Wales  T. 
Jones.  1  Mich.  264. 

Minn. — Nichols  v.  State  Bank,  46 
Minn.  102.  47  NW  462  ;  Blandy  v. 
Raguet,  14  Minn.  491. 

Ma — Tate  v.  Landers,  246  Mp.  186, 
149  SW  486:  Warder  v.  Henry,  117 
Ma  680,  88  SW  776 ;  State  v.  Hines, 
148  Ma  A.  Z9S.  128  SW  s2&0 :  Kames 
V.  American  •  V.  Ins.  Ca,  63  Mo.  A. 
488;  Rboades  v.  McNulty,  68  Ma  A. 
801.  See  Trimble  v.  Kansas  City, 
etc..  R.  Ca,  180  Mo.  674,  79  SW 
678.  1  AnnCas  8«8. 

Nebr. — Council  Bluffs  Sav.  Bank  v. 
Grtswold.  60  Nebr.  768.  70  NW  378. 

N.  T. — Grossman  v.  Universal  Ru1>- 
ber  Co.,  127  N.  T.  34,  27  NB  400, 
13  LRA  91.  131  N.  Y.  636,  80  NB 
226;  Hyatt  v.  IngaUs,  124  N.  Y.  93. 
26  NB  286 ;  Porter  v.  Kingsbury,  77 
N.  Y.  164 ;  Averin  v.  Patterson,  10 
N.  Y.  600 ;  Conlon  v,  Plreprooflng  Co., 
128  App.  Dlv.  270,  112  NTS  652  ; 
Butler  V.  Jarvls,  51  Hun  248,  4  NYS 
137;  Wurz  v.  Watts.  73  Misc.  262.  132 
NYS  685 :  Goldstein  v.  Loeb,  21  Misc. 
72.  46  NYS  838  ;  Hallett  V.  Hellett.  10 
Misc.  304.  30  NYS  946.  24  NYClvProc 
lOST;  Seals  v.  Cameron,  3  HowPr  414; 
Marston  v.  Lawrence,  1  Johns,  Cas. 
897  :  American  Bible  Soo.  V.  Hague.  4 
Edw.  117. 

N.  C— Brock  V.  Scott.  169  N.  C. 
513,  75  SE  724  ;  Cook  v.  Cook,  159 
N.  C.  46,  74  SE  Mg,  40  LRANS  88: 
Kesterson  v.  Southern  R.  Co.,  146  N. 
C.  276.  69  SB  871;  Orubbs  v.  Pbp- 
guson.  136  N.  C.  «0.  48  SE  551  : 
Fleming  v.  Southern  R.  Co.,  128  N.  C 
80.  88  SB  268  (holding  that  a  com- 
plaint averring  a  previous  suit  for 
Vie  same  cause  of  action  which  was 
removed  to  the  federal  court  for 
North  Carolina,  and  nonsuited  there- 
in, was  not  demurrable,  as  showing 
another  action  pending,  since  a  non- 
suited action  could  not  1>e  reinstated 
against  defendant's  consent,  according 
to  the  practice  of  that  state ;  hence 
could  be  no  bar  to  a  subsequent  suit 
for  the  same  cause).  ^ 

Ohi.— Jay  T.  Zelesness.  8  Okl.  691. 
62  P  928. 

Or. — Farrls  v.  Hayes.  9  Or.  81 ; 
Hopgood  V.  Patterson.  2  Or,  49. 

Pa.— Ftndlay  v.  Kelm.  82  Pa.  112; 
Toland  v.  TIchenor,  8  Rawle  820 ; 
Holt  V.  McWllllams,'  21  Pa.  Super. 
137:  Clark  v.  Ballou,  1  Pa.  Dist  480; 
Hopkins  T.  Ludlow,  1  FbUa.  878.  See 
Freeman  T.  Lafferty,  807  Pa.  82,  68 
A  230. 

R.  I. — Banlgan  v.  Woonsocket 
Rubber  Co.,  22  R.  I.  98,  4«  A  183. 

S.  C— State  V.  Stlckley.  80  S.  C. 
64.  61  SE  211,  128  AmSR  856.  16 
AnnCas  186 :  Burnett  v.-  Southern  R. 
Co.,  62  S.  C.  281,  40  SB  679  ;  Smith 
V.  Walke.  43  S.  C.  881,  21  SB  249; 
Trlmmler  v.  Trail.  22  S.  C.  L.  480. 

Tex. — ^Trawlck  v.  Martin  Brown  Co., 
74  Tex.  622,  12  SW  216;  Harby  v. 
Patterson,  (Civ.  A.)  69  SW  68;  In- 
ternational, etc.,  R.  Co..  V.  Barton,  84 
Tex.  Civ.  A.'188,  67  SW  288;  Texa% 
etc.,  R.  Ca  V.  Kenna,  (Civ.  A.)  61 
SW  666. 

VL— KIrby  V.  Jackson.  42  Vt.  668; 
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ground  for  abatement  of  a  suit  by  such  defendant 
and  against  plaintiff  therein,  even  though  each  de- 
fendant is,  after  commencement  of  the  second  suit, 
again  made  a  party  to  the  prior  suit." 

Where  diacontinnance  cannot  be  allowed.  But 
where  the  prior  suit  has  proceeded  so  far  that  plain- 
tiff has  no  right  to  discontinue  the  same,  an  at- 
tempted discontinuance  is  no  answer  to  a  plea  of 
the  pendency  of  such  suit  in  abatement  of  a  sub- 
sequent suit  for  the  same  cause."^ 

131]  2.  Time  of  Dismissal,  Discontinnance,  or 
Other  Tenninatioa  of  Prior  Action — a.  Before  Flea 
in  Abatement.  Some  of  the  early  common-law 
authorities  are  to  the  effect  that,  if  a  suit  is  com- 
menced while  a  prior  suit  is  pending  for  the  same 
cause  between  the  same  parties,  the  pendency  of  the 
prior  suit  is  a  good  plea  in  abatement,  even  though 
it  has  been  dismissed  or  discontinued  before  the  filing 
of  the  plea;"^  and  this  doctrine  has  been  recognized 


Downer  v.  Garland.  21  Vt.  262.  See 
Molbrook  v.  Quinlan.  84  Vt.  411.  80 
JL  339 

Va.— Wllliamaon  t.  PaxtoB.  18 
Oratt.  (69  Va.)  476  :  Archer  v.  Ward. 
9  Oratt  <60  Va.)  622. 

Wash. — 'WrlKbt  v.  Suydam,  72 
Wash.  687,  6»6.  181  P  389  [quot 
Cyc] ;  Flueck  v.  Pedlgo,  66  Wash. 
646.  104  F  1119.  And  av,  Harris  v. 
Fldalvo  MIU  Co.,  88  Wash.  169,  80 
P.  288. 

Wis. — Boland  V.  Benson,  SO  ms, 
225.  6  NW  819. 

See  Hunt  v.  McArthur.  26  U.  C. 
Q.  B.  90. 

{a]  WttlMag  ottt  uwwsr  as  sUuu. 
n  Hallett  v.  Hallett.  10  Misc.  304, 
80  NTS  946.  24  NTCivProc  102.  an 
answer  alleging:  the  pendency  of  a 
prior  action  which  had  been  discon- 
tinued before  the  second  was  begun 
was  stricken  out  as  a  sham.  See  also 
Clark  V.  Cla^k,  80  N.  T.  Super.  276. 

[b]  Prior  action  aisnusssd  bs- 
oaus*  of  panantoy  of  — oond.  n 
Where  defendant.  Instead  of  moving 
to  dismiss  a  later  action,  brought  for 
the  same  cause  on  which  a  prior 
action  has  been  pending  for  nearly 
two  years,  moves  to  dismiss  the  prior 
action,  and  the  motion  Is  granted  and 
the  case  stricken  from  the  docket, 
the  pendency  of  such  former  action 
is  no  longer  an  objection  to  the  main- 
tenance of  the  sacMid.  Qrubtffi  v. 
Ferguson,  136  N.  C  '60,  48  SB  661. 

66.  Tate  v.  Sandprs,  246  Mo.  186, 
149  SW  486  (holding  that  where  de- 
fendant 8,  having  sued  plaintiff  and 
others  to  set  aside  a  deed,  dismissed 
the  suit  as  to  the  plaintiff  fn  order 
that  be  mteht  not  be  delayed  in  his 
efforts  to  secure  Judgment  against  the 
other  defendants  who  had  Interests  in 
the  property  shown  by  the  records, 

Slalntlff  was  at  liberty  after  such 
Ismtssal  to  bring  suit  against  8  and 
others  to  quiet  title,  notwithstanding 
the  pendency  of  the  prior  suit,  and  It 
was  Immaterial  that  plaintiff  was 
again  made  a  party  to  the  first  suit 
after  the  commencement  of  his  suit). 

67.  Worcester  v.  Lakeside  Mfg. 
Co..  174  Mass.  299.  64  NK  833. 

[a]  Bffsot  of  oonnterolalm  or  le- 
convemtioiial  demand^-— In  Pray  v. 
Iilfe  Indem.,  etc.,  Co.,  104  Iowa  114, 
73  NW  486.  It  was  held  that  an  action 
was  not  prevented  by  a  prior  one  for 
the  same  cause,  where  written  dis- 
missal of  the  flrst  was  filed  by  plain- 
tiff before  commencement  of  the  sec- 
ond, notwithstanding  an  agreement 
In  the  first  for  submission  thereof  In 
vacation,  and  the  existence  of  a 
counterclaim  therein ;  it  not  appear- 
ing that  it  had  been  submitted  before 
the  dismissal  was  filed,  and  the  coun- 
terclaim being  two  judgments,  the  re- 
lief asked  as  to  which  ^  was  not  for 
judgment  thereon,  but  that  the  amount 
thereot  might  be  set  off  against  any 
ainount   found   in   i^ntilTB  fiivor. 


And  in  Clark  v.  Comford,  46  La.  Ann. 
502.  12  3  7S2.  It  was  held  that, 
where  a  former  suit  between  the 
parties  had-  been  discontinued  by 
plaintiff  after  a  new  trial  had  been 
granted  hltn  on  his  application,  de- 
fendant could  not  succeesfuUy  plead 
lis  pendens  by  reason  of  his  having 
filed  In  the  first  suit  a  reconventlonal 
demand  for  the  value  of  improve- 
ments made  on  a  tract  of  land,  and 
for  taxes  paid  by  him,  when  Judg- 
ment was  asked  In  his  behalf  only 
In  the  event  plaintiff  should  obtain 
Judgment  against  him  on  the  question 
of  title  to  the  land,  since,  when 
plalntifTs  demand  was  discontinued, 
ijefendant's  claim,  merely  contingently 
advanced,  fell. 

68.  1  Bacon  Abr.  28  (M)  (where 
It  is  said:  "The  law  abhors  multi- 
plicity of  actions;  and,  therefore, 
whenever  It  appears  on  record,  (hat 
the  plaintiff  has  sued  out  two  writs 
against  the  same  defendant  for  the 
same  thing,  the  second  writ  shall 
abate :  for  if  It  were  allowed  that 
a  man  should>  be  twice  arrested,  or 
twice  attached  by  his  goods  for  the 
same  thing,  by  the  same  reason  he 
might  suffer  In  Infinitum ;  and  it  Is 
not  necessary  that  both  Bhould  be 
pending  at  the  time  of  the  defendant's 
pleading  In  abatement;  for  If  there 
was  a  writ  in  being  at  the  time  of 
suing  out  the  second,  it  Is  plain  the 
second  was  vexattous  and  111  ab 
Initio")  :  Y.  B.  89  Hen.  VI  12  pi 
16.  And  see  Knight's  Case,  8  lid. 
Raym.  J014.  92  Reprint  176,  1  Salk. 
829,  91  Reprint  290. 

efc  Parker  v.  Colcord,  2  N.  H. 
86;  Le  Clerc  v.  Wood,  2  Plnn.  (Vns.) 
87.  And  see  Com.  v.  Churchill.  6 
Mass.  174;  Oomsby  v.  Ray,  68  N.  H. 
618. 

70.  Ala.— Howell  v.  Hrfwell.  171 
Ala  602,  64  S  601  ;  Coaldale  Brick, 
eta,  Co.  V,  Southern  Constr.  Co.,  110 
Ala.  606.  19  S  46  <BrIckell,  C.  J., 
and  Haralson,  J.,  dissenting). 

Cal.— Buhman  v.  Nickels.  7  Cal  A. 
692.  96  P  177. 

Oa. — Singer  v.  Scott.  44  Oa.  669. 

1)1. — Mundt  V.  Co<^e-Rutledge  Coal 
Ca.  118  m,  A.  124;  aDonnell'  t. 
Raymond,  106  III.  A.  146. 

lovA. — Pray  v.  Life  Tndemn.,  etc., 
Co..  104  Iowa  114.  78  NW  486  ;  Toledo 
Sav.  Bank  t.  Johnston,  94  Iowa  212. 
62  NW  748. 

Ky. — Adams  Oardlner,  18  B. 
Mon.  197. 

Md.~LeavItt  v,  Mowe.  64  Md.  613  ; 
Lewis  V.  Hlgglns,  52  Md.  614. 

Mich. — Pew  v.  Yoare,  12  Mich.  16; 
Wales  v.  Jones,  1  Mich.  254. 

N,  C. — Kesterson  v.  Southern  R. 
Co..  146  N.  C.  276,  69  SB  871 ;  Qrubbs 
V.  Ferguson,  186  N.  C.  60.  48  SB 
661.  Compare  Curtis  v.  Piedmont 
Lumber,  etc..  Ca,  109  N.  C.  401,  18 
SB  844. 


in  some  of  the  earlier  eases  ia  this  oountry."  There 
is  now,  however,  a  very  general  concurrence  of 
opinion  that  the  dismissal,  discontinuance,  or  other 
termination  of  the  first  suit  before  Xhe  plea  of  the 
pendenijy  of  such  suit  is  filed  in  the  second  suit, 
although  after  commencement  of  the  second  suit, 
defeats  the  plea.'" 

132]  b.  After  Flea  in  Abatement.  The  rule 
at  common  law  was  to  sustain  the  plea  if  it  was  true 
at  the  time  it  was  filed.  Accordingly,  at  common 
law,  plaintiff  could  not,  after  a  plea  in  abatemeut 
of  the  pendency  of  a  prior  suit,  avoid  the  effect  of 
the  plea  by  discontinuing  the  prior  action,''  and  this 
rule  has  been  followed  in  some  of  the  states. In 
nearly  all  jurisdictions,  however,  the  modem  doc- 
trine is  that  it  is  a  good  reply  to  a  plea  of  the  pen- 
dency of  a  prior  action  for  the  same  cause  that  the 
former  suit  has  been  dismissed  or  discontinuetl, 
whether  before  or  after  the  filing  of  the  plea;'''  ami 

Or. — Hopwood  V.  Patterson,   2  Or. 


49. 

Pa.— Hopkins  v.  Ludlow,  1  Phils. 
372. 

Va. — Archer    v.    Ward.    9  Oratt. 
(60  Va.)  628. 
[a]     Aotiott     of  defendant. — In 

Orubbs  V.  Ferguson.  138  N.  C.  60.  48 
SE  651,  It  was  held  that  where  de- 
fendant In  the  former  action,  nearly 
two  years  after  the  Institution  of 
the  latter  one,  made  a  motion  to  dis- 
miss the  former,  and  a  Judgment  to 
that  effect  was  rendered,  he  made  the 
way  clear  for  the  latter  action. 

71.  Chltty  PI.  (16th  Am.  ed)  470; 
Knight's  Case,  2  Ld.  Raym.  1014,  92 
Reprint  175,  1  Salk.  328,  91  Reprint 
290.  And  see  Wright  v.  Kelfw,  131 
111.  A.  298. 

7a.  Nashville,  etc.,  S.  Co.  v. 
Hubble.  (Oa.)  78  SB  919;  Singer  v. 
Scott  44  Oa.  669  (under  Geoncia 
code)  ;  Frogg  v.  Long.  8  Dana  (Ky.) 
157,  28  AmD  69 ;  Com.  v.  Church- 
hlll.  6  Mass.  174 ;  I*  Clerc  v.  Wood, 
2  Plnn.  (Wla)  87.  And  see  Curtis 
V.  Piedmont  Lumber,  etc,  Co.,  109 
N.  C.  401.  406.  18  SE  944.  Compart- 
however  Rogers  V.  Hosklns,  16  Ga. 
270. 

73.  U.  8.— Chamberlain  v,  Eckert, 
6  F.  Cas.  No.  2,576.  2  Blss.  124; 
Fowler  V.  Byrd,  9  F.  Cas.  No.  4,999a, 
Hempst,  218.  But^  see  I>emond  v. 
Crary,  1  Fed.  480. 

^^Ark. — Orlder  v.  Apperson,  82  Ark. 

CaL — Dyer  v.  Scalmananl.  «9  CaL 
637,  11  P  837. 

D.  C. — National  Express,  etc..  Co,  v. 
Burdette,  7  App.  661. 

111.— Oage  v.  Chicago.  816  HI.  107. 
74  NB  726;  Wright  v.  kelfer.  181  IlL 
A.  298:  Jersejrvflle  Snoe  Ufg.  Co.  v. 
Bell.  126  IlL  A.  496. 

Iowa. — Moorman  v.  Glbbs,  76  Iowa 
B37,  39  NW  882. 

Ky. — Oeorge  Bobon  Co.  v.  Moren. 
161  Ky.  811,  162  SW  944;  Citizens' 
Nat.  Bank  v.  Froman,  111  Ky.  206, 
63  SW  464.  767.  28  KyL  613,  66 
LRA  673  :  Wilson  v.  Mllllken,  103  Kv. 
166,  44  SW  660,  82  AmSR  678,  42 
LRA  449.  Contra  Draughn  v.  Wolf. 
11  KyL  366  ;  Gist  v.  Shean,  8  KyL 
609. 

Mass. — Manufacturers'  Bottle  Co. 
v.  Taylor-Stltes  Glass  Co.,  208  Mass. 
593,  95  NB  103. 

Minn. — Nichols  v.  State  Bank.  45 
Minn.  102.  47  NW  462;  Page  v. 
Mitchell,  37  Minn.  368,  34  NW  896. 

Mo. — Carson-Rand  Co.  v.  Stern. 
129  Mo.  881.  81  SW  778,  82  I^RA 
420  ;  Warder  v.  Henry,  117  Mo.  530. 
23  SW  776;  State  v.  Hlnfs,  148  Mo. 
A.  288.  128  SW  260. 

Mont. — Peterson  v.  Butte,  44  Mont. 
129,  120  P  281,  888  Tcft  Cyc]. 

N.  Y. — Porter  v.  Kingsbury,  77  N. 
T.  164:  Averlll  v.  Patterson,  10  N. 
T.  60fr;  Lord  v.  Ostrander,  48  Barb. 
887;  CBelme  v.  Lloyd,    81    N.  v. 
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in  most  jurisdictions  tiie  plea  or  other  objection  will 
be  overruled  unless  the  prior  suit  is  pending  at  the 
time  of  the  trial  or  hearing  thereon  or  of  the  second 
action."  But  it  is  not  sufficient  for  plaintifE  to 
dismiss  the  prior  suit  after  the  trial  of  the  plea/" 

[$  133]  S.  What  ConBtitDtes  Termination  of 
Prior  Action'* — a.  In  OeneraL  .It  is  impossihle  to 
lay  down  any  universally  recognized  rule  as  to  what 
constitutes  a  sufficient  termination  of  the  prior  suit 
to  prevent,  it  being  a  ground  for  abatement  of  the 
second  suit  If  it  has  been  effectually  and  finally 
dismissed  or  discontinued,  the  ground  therefor  seems 
to  be  immaterial;'^  but  the  decisions,  chiefly  because 

Super.  19,  *  AbbPrNS  S87  ^rev  on 
other  sroimdB  43  N.  Y.  2*8] :  Trow 
Printing,  etc.,  Co.  v.  New  York  Book 
Binding  Co.,  3  NYS  59,  16  NYCivProc 
120;  BeaJs  v.  Cameron,  3  HowPr  414; 
Smith  V.  White,  7  Hill  630;  MarBton  v. 
Lawrence,  1  Johns.  Css.  397. 

Or. — Farrls  v.  Hayes,  9  Or.  81. 

Pa.— Gardner  v.  Klehl,  182  Pa,  194„ 
37  A  839;  Pindlay  v.  Kelm,  62  Pa. 
121 ;  Toland  v.  Tichenor,  3  Rawie  320. 

B.     L — Banlgun     v.  Woonsocket 
Rubber  Co..  22  R.  I.  93,  46  A  183.' 

Tax. — Trawick  v.  Martin  Brown  Co., 
74  Tex.  622.  12  SW  216  ;  Payne  V. 
b^nham,  16  Tex.  364;  iJanKham  v. 
Ttiomason,  5  Te\,  127;  International, 
etc.,  R.  Co.  V.  Barton,  24  Tex.  Civ.  A. 
132.  S7  SW  292 ;  Texas,  etc.,  R.  Co. 
v.  Kenna,  (Civ.  A.)  62  SW  665. 

Va. — NorfollE.  etc..  B.  Co.  v.  Nun- 
nalty.  88  Va.  646,  14  SB  367. 

Wash. — ^Wright  v,  Suydam.  72 
Wash.  687.  603.  131  P  239  [quot  Cyc], 

[a]  SlamlMal  of  Orit  hlU  la 
•qnl'^. — Where  the  pendency  of  a 
former  suit  la  equity  U  pleaded  in 
abatement  of  a  •ubeequent  bill,  and  it 
appears  that  the  second  bill  embraces 
the  whole  subject  more  completely 
than  the  first.  It  Is  the  practice  to 
dismiss  the  first  bill  with  costs,  and 
to  direct  defendut  In  the  second  to 
answer  cm  being  paid  the  costs  oi 
his  plea  In  abatement,  which  puts  the 
icctmd  Ull  In  the  same  situation  In 
which  It  wonld  have  been  had  the 
linit  been  dismissed  before  the  second 
was  lirou^t.  Dletrli^  v.  Hutchinson, 
II  VL  ISO.  S9  A  991. 

74.  Ala. — BCcLaughlln  v.  Beyer.  61 
S  62. 

Cal.~McDougald  v.  Hulet.  182  Cal. 
154.  64  P  278;  Balfour-Qnthrle  Inv. 
Co.  V.  Woodworth,  124  CaJ.  169,  66  P 
891 :  Moore  v.  Hopkins,  83  Cal.  270, 
:3  P  318.  17  AmSR  248;  Dyer  v. 
Scalmanlnl.  69  CaJL  637,  11  P  327. 

D.  C. — ^National  Bxp.,  etc.,  Co.  v. 
Burdette.  7  App.  661. 

ni.— Ldunb  T.  Chicago,  219  HI.  229, 
TS  NE  348;  Gage  v.  Chicago,  216  111. 
147.  112.  74  NB  726  [cit  Cyc];  Mundt 
V.  Cooke-Rutledge  Coal  Co.,  118  111. 
A  1S4. 

Iowa- — Moorman  v.  Gibbs,  76  Iowa 
537.  39  XW  832  ;  Ball  v.  Keokuk,  etc.. 
R.  Co.,  71  Iowa  306,  . 33  NW  364 ;  Rush 
T.  Frost.  49  Iowa  163  [overr  Rawson 
T.  Gulbertson,  9  Iowa  607]. 

Ky. — Cltlsens'    NaL    Bank   v.  Fro^ 


of  differences  in  statutory  provisions,  are  not  in  ac- 
cord in  the  different  jurisdictions  with  respect  to 
what  constitutes  a  final  and  eruffloient  dismissal  or 
discontinuance  to  terminate  an  action.'* 

134]  b.  Formal  Judgment  or  Order  and  Entry 
Thereof.  Under  the  statutes  in  some  jurisdictions 
it  is  held  that  in  case  of  a  nonsuit,  dismissal,  or 
discontinuance  there  must  be  a  foimal  judgment  or 
order  to  that  effect  and  entry  thereof  upon  the-rec- 
ords  of  the  couit;  otherwise  the  action  is  still  pend- 
ing and  pleadable  in  abatement  of  a  second  action 
for  the  same  cause." 


man.  Ill  Ky.  206.  63  SW  4S4.  767,  23 
KyL.  613.  6S  LRA  678. 

Braunn,    10  La. 


86    A  S2 


La.— SchmMt 
Ann.  28. 

Me. — Brown  t.  Brown, 
[collecting  cases). 

Minn. — Nichols  v.  State  Bank.  46 
Mtnn.  102.  47  NW  462  ;  Page  v. 
Mitchell.  27  Minn.  »*8,  34  NW  896. 

Mo.— Warder  v.  Hen^  117  Ha  B80, 
33  SW  T?C ;  SUta  SUnea,  148  Mo. 
A  2tt.  128  SW  860. 

N.  T. — Hlnh  V.  Manhattan  R  Co., 
■4  App.  DIv.  874,  82  NTS  764,  18 
AnnCas  188 ;  Butler  v.  Jarvls,  61  Hnn 
218.  4  NTS  >87:  Clark  v.  Clark,  80 
X.  T.  Super.  276  ;  Goldstein  v.  Loeb, 
n  Mtec  72,  46  NTS  888. 

N.  C. — Brock  v.  Scott,  159  N.  C. 
S13.  75  SE  724  :  Cook  v.  Cook.  169 
X.  C.  48,  74  SE  639,  40  LRANS  88. 

Tex. — Trawltic  Martin  Brown 

Oo;,  74  Tex.  622,  IS  BW  21< ;  PaTiie 


V.  B'enham,  16  Tex.  364  ;  Harby  v. 
Patterson,  (Civ.  A.)  59  SW  63;  In- 
ternational eta.  R.  Co.  v.  Barton,  24 
Tex.  Civ.  A.  122.  67  SW  292;  Texa& 
eta,  R  Ca  V.  Kenna,  (Civ.  A.)  62 
SW  666. 

Va. — Williamson  v.  Paiton,  18 
Qratt.   (69  Va.)  476. 

Waah." Wrlffht  v.  Suydam,  72  Wash. 
587.  603,  131  P  2S9  [quot  Cyc]. 

Wis. — Winner  v.  Kuehn,  97  Wla. 
394,  72  NW  227;  Bates  v.  Chesdbro, 
33  Wia.  694. 

[a]  StrUdng*  out  answer  as  sham. 
— where  an  answer  set  up  the  de- 
fense of  another  action  pending, 
which  allcKation,  although  true  at  the 
time  the  answer  was  served,  was  un- 
true at  the  time  of  noticing  a  motion 
to  strike  out  the  defense  oy  reason 
of  an  order  for  discontinuance  having 
been  entered  In  the  meantime,  it  was 
held  that  that  part  of  the  answer 
would  be  stricken  out  as  sham,  Clark 
V,  Clark,  30  N.  T,  Super.  276. 

75.  Wright  T.  Jett.  120  Qa.  99S, 
48  SB  34S. 

[al  A  nuBo  pro  tuw  entry  after 
the  trial  of  the  plea  cannot  be  made 
BO  that  the  plea  will  thus  be  defeated. 
Bedell  V.  Powell,  IS  Barb.  (N.  Y.) 
188. 

[b]  Before    noUalaC    «awM  fo* 

txlaL—d)  It  has  been  held  that 
where  defendant  sets  up  in  his 
answer  a  former  suit  pending  for  the 
same  causa,  plaintiff,  to  make  his  dis- 
continuance of  the  first  suit  effectual 
and  an  answer  to  defendant's  plea, 
must  at  least  discontinue  by  the  time 
that  the  issue  is  regarded  as  per- 
fected and  the  cause  noticed  for  trial 
In  the  second  suit.  Swart  v.  BOrst. 
17  HowPr  (N.  Y.)  69.  (2)  And  an 
order  permitting  the  wltiidrawal  of 
a  counterclaim  in  the  former  action, 
obtained  since  issue  was  perfected  in 
the  second  suit  and  after  the  same 
had  been  noticed  by  plaintiff  upon  the 
issues  tendered  by  the  plea.  Is  not 
sufficient  to  defeat  the  plea  <a  former 
action  pending.  Demond  v.  Crary, 
1  FWi.  480. 

[c]  At  oonelndon  of  trial.— But 
in  Hlrsh  V.  Manhattan  R.  Co.,  84  Appj 
Div.  374,  82  NYS  764,  there  Is  dictum 
that  It  is  sufficient  If  the  prior  action 
be  discontinued  at  the  conclusion  of 
the  trial. 

76.  Pendenoy  of  appeal  or  writ 
of  error  see  infra  B  148  et  seq. 

77.  See  cases  supra  |  130  et  seq. 
What  coBstltntes  a  dinnlHal  or 

aiacontlnnance  /see  Dismissal  and 
Nonsuit  [14  Cyc  387]. 

[a]  Jndtfnent  on  demnrrer  la 
former  rait. — After  a  Judgment  of  dis- 
missal on  demurrer  in  a  former  suit 
it  is  no  longer  pending  and  cannot  be 

S leaded  In  >  abatement.  Porter  v. 
[Ingsbury,  77  N.  T.  164;  Burnett  v. 
Southern  R.  Ca,  68  &  a  281,  40 
SB  679;  Smith  v.  Walk©,  48  &  a 
881,  21  SE  249. 

[b]  IHemlssal  for  want  of  Jnris- 
diotlon. — The  plea  will  not  be  sus- 
tained where  the  prior  action  was 
dismissed  for  want  of  Jurisdiction  be- 
fore the  second  action  was  com- 
menced. Smith  V.  Walke,  43  S.  C. 
381,  21  SE  249.  See  also  Hodgson  v. 
Graham,  26  TJ.  C.  Q.  B.  127.  ' 

78.  See  Dismissal  and  Nonsuit 
[14  Cyo  187]. 


79.  Cal. — Evans  v.  Johnston,  115 
CaL  ISO,  46  P  906  (holding  that  an 
action  is  pending,  and  constitutes  good 
ground  for  a  plea  in  abatement  in  a 
second  action  for  the  same  cause  until 
a  Judgment  of  dismissal  is  entered 
therein,  although  an  order  for  Its  dis- 
missal has  been  made  and  entered  on 
the  minutes  of  the  court).  And  see 
Brady  v.  Times-Mirror  Co.,  106  CaL 
66,  39  P  209  ;  Barnes  v.  Barnes,  96 
Cal.  171,  30  P  298,  16  LRA  660; 
Page  V.  Page.  77  Cal.  83,  19  P  183. 
Kan. — Bond  v.  White,  24  Kan.  45. 
Mo.— State  v.  HInes,  148  Mo.  A. 
298.  188  SW  250  (holdln^f  that  for 
voluntary  dismissal  of  a  suit  It  la 
ne<M8Bary  that  the  court  exercise  Its 
discretion  In  the  matter  and  enter 
an  order  of  dismissal,  and  where 
plaintiff  merely  files  In  odmi  court  a 
memorandum  dismissing  It  the  suit 
is  still  pending  and  available  under 
a  plea  in  abatement  of  a  second  suit 
for  the  same  cause). 

N.  H.-^amsby  v.  Ray,  62  N.  H. 
BIS  (holding  that  It  was  not  sufficient 
for  plaintiff  to  give  defendant  in  the 
flrst  action  notice  that  the  first  action 
was  discontinued)  ;  Parker  v.  Colcord, 
2  N.  H.  36  (holding  that  an  action 
pending  Is  not  discontinued  by  agree- 
ment until  the  agreement  to  discon- 
tinue is  entered  on  the  record,  and 
when  entered,  the  discontinuance  doetr 
not  relate  back  to  the  date  of  the 
agreement). 

N,  T. — Crossman  v.  Universal  Rub- 
ber Co,,  131  N.  Y.  63«i  30  N  E  226  ; 
Averlll  V.  Patterson,  10  N.  Y.  600. 
10  HowPr  86  (holding  that  a  pend- 
ing action  cannot  be  discontinued  by 
notice  to  defendant,  but  a  rule  for 
a  discontinuance  must  be  entered 
with  the  clerk)  ;  O'Beime  v.  Lloyd,  31 
N.  Y.  Super.  19,  6  AbbPrNS  387  frev 
on  other  grounds  48  N.  Y.  248]  (hold- 
ing that  entry  of  a  formal  order  of 
discontinuance  Is  necessary,  and  a 
mere  consent  signed  by  the  parties 
consenting  to  such  discontinuance  and 
that  an  order  to  that  effect  be  entered 
Is  not  sufficient)  ;  Trow  Printing,  eta, 
Co.  V.  New  York  Book  Binding  Co..  S 
NYS  69.  16  NYCivProc  120  (holdin? 
that  an  action  cannot  be  discontinued 
by  mere  notice,  but  an  order  of  the 
court  must  be  entered  and  served ;  and 
therefore  an  action,  having  been  prop- 
erly begun,  Is  not  discontinued  by  an 
Indoreement  upon  a  second  summons, 
stating  that  the  flrst  summons  was 
attached  to  the  complaint  and  served 
therewith  by  mere  clerical  mistake). 

See  also  DtsmUsal  and  N<msult 
ri4  Cyc  417]. 

[a]  AJBzBMtlTa  aetlon  auiat  ap< 
PMw.— "A  case  once  legally  com- 
menced In  a  court  of  competent 
Jurisdiction  continues  until  some  af- 
flnnatlve  action  is  shown  In  the 
record  of  the  court  discontinuing^  It," 
Per  Nortonl,  J.,  in  State  v,  HInes,  148 
Mo.  A.  298.  306.  128  SW  260.  "Cases 
once  legally  commenced  continue  until 
some  affirmative  action  is  shown  dis- 
continuing them."  Per  Brewer,  J,, 
in  Bo*d  V,  White,  24  Kan,  46,  48. 

fb]  Meoord  evidenoe  of  termina- 
tion neoessaryr— '"The  ground  upon 
which  It  Is  held  that  the  pendency 
of  an  action  or  proceeding  for  the 
collection  of  a  debt  operates  to  abate 
another  action  or  proceedlnff  subse- 
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Failure  of  clerk  to  enter  dismissal.  :^at  where 
plaintiff  files  with  the  court  a  written  order  and  direc- 
tion to  the  clerk  to  dismiss  the  action,  the  fact  that 
the  clerk  fails  to  perform  his  duty  to  enter  the  dis- 
missal in  his  judgment  book  does  not  render  luiother 
action  by  plaintiff  for  the  same  cause  obnoxious  to 
a  plea  of  another  action  pending.*" 

Nunc  pro  tnnc  order  of  discontinuance.  And  an 
order  of  nonsuit,  dismissal,  or  discontinuance  in  a 
former  action,  entered  subsequently  to  the  institution 
of  the  second  suit,  but  tiunc  pro  tunc  as  of  a  date 
prior  thereto,  operates  to  prevent  the  pendency  of 


the  first  action,  and  cannot  be  impeached  collater- 
ally by  plea  in  abatement  in  tbe  second  suit.^^ 

[$  135]  c.  Dismissal,  Discontinnance,  or  Aban- 
donment without  Formal  Order.  In  some  jurisdic- 
tions, however,  a  'plaintiff  may  effectually  dismiss  or 
discontinue  his  action,  so  as  to  prevent  it  from  bei^g 
ground  for  abatement  of  a  second  action,  without  any 
formal  order,  as  by  filing  a  written  dismissal  or  dis- 
contmuance,"^  by  entry  of  a  dismissal  or  discontinu- 
ance and  notice  thereof,^  by  written  or  oral  notice 
of  discontinuance,^  by  filing  a  stipulatioii  for  dis- 
continuance,*" or  by  abandonment.** 


quently  commenced  for  the  same 
cause  Is  the  Injustice  and  oppression 
of  permitting  the  creditor  to  have 
the  means  of  twice  collecting  the 
same  debt.  But  when  It  la  shown  that 
the  former  action  or  proceeding  has 
been  withdrawn  or  discontinued,  or  If 
It  Is  an  action  or  proceeding  In  rem, 
that  It  has  been  finally  disposed  of 
without  producing  sufficient  to  pay  the 
debt,  the  obstruction  to  the  prosecu- 
tion of  the  later  action  or  proceed- 
ing is  removed,  and  the  plaintiff  may 
proceed  to  trial  and  judgment  therein. 
But  the  evidence  of  the  termination 
of  the  earlier  action  or  proceeding 
must  be  In  the  form  of  some  Judicial 
declaration  to  that  effect.  Usually 
It  is  an  order  of  discontinuance,  as 
was  shown  in  this  case  with  respect 
to  the  attachment  proceedings,  and 
we  have  been  unable  to  find  any  prec- 
edent for  holding  that  the  plea  In 
abatement  Is  avoided  by  any  proof 
short  of  record  evidence  that  the 
former  proceeding  has  not  resulted 
In  a  recovery  of  the  debt."  Per  May- 
nard,  J.,  In  Crossman  v.  "Universal 
Rubber  Co..  ISl  N.  T.  636,  638.  30 
NB  22fi. 

[cl  Ffdlux*  to  Mitar  sumdat*  of 
Kppollato  oovrt^— A  failure  to  enter 
flnal  judgment  in  the  trial  court  on 
the  afflrmance.  on  appeal,  of  an  order 
of  nonsuit  will  not  support  a  plea  of 
another  action  pending,  as  the  non- 
suit was  an'  abandonment  of  the  cause. 
Karnes  v.  American  F.  Ins.  Co.,  63  Mo. 
A.  438.  That  there  Is  another  suit 
pending  will  not  avail  defendants 
where  the  suit  has  been  ordered  dis- 
miss^ without  prejud  Ice  on  appeal, 
although  the  second  suit  is  brought 
before  the  mandate  dismissing  the  first 
suit  is  entered  In  the  court  below. 
Payne  v.  Com..  14  KyL  302. 

[d1  Bx  parte  ordiv*— Where  defend- 
ant interposes  the  plea  of  the  pen- 
dency of  a  former  action,  plaintllT,  li 
there  has  been  no  appearance  by  de- 
fendant In  the  former  action,  may 
effectually  answer  such  plea  by  the 
subsequent  entry  of  an  ex  parte  order 
of  discontinuance.  Trow  Printing, 
etc..  Co.  V.  New  Torlr  Book  Binding 
Co..  3  NTS  69,  1«  NTCIvProc  120. 

[e]  Withdrawal  of  dMm  from  ooa- 
•Ideratlon  of  oonrtA-Where  In  an 
action  to  recover  the  penalties  due 
on  delinquent  taxes  the  complaint 
showed  that  an  action  had  been 
formerly  commenced  by  the  state  to 
recover  the  delinquent  taxes  and  the 
penalties;  that  thereafter,  while  the 
suit  was  pending  and  undetermined, 
plaintiff,  at  the  Instance  and  by  the 
consent  of  defendant.  In  open  court 
withdrew  from  the  consideration  of 
the  Cburt  the  question  of  plaintifTs 
right  to  recover  the  penalties  In  addi- 
tion to  the  tax,  it  was  held  that  the 
complaint  did  not  show  that  the 
former  action  was  dismissed,  and 
hence  a  demurrer  upon  the  ground 
that  there  was  another  action  pending 
for  the  same  cause  of  action  was  well 
taken.  State  v.  California  Mln.  Co., 
13  Nev.  289. 

[f]  SniBoieauy  of  olerk's  uinuteB 
to  anthoilze  ainendamt  of  reOord^-^ 
In  Gage  v.  Chicago,  195  111.  490.  63 
NG  184,  a  former  assessment  suit.  In 
which  an  objector  In  a  subsequent 
assessment  was  a  party,  was  reversed 
on  appeal  and  remanded,  and  before 
return  of  the  mandate  an  order  was 


entered  vacating  all  judgments  and 
dismissing  the  petition.  After  return 
of  the  mandate  an  order  was  entered 
redocketing  the  case,  and  subsequently 
the  record  was  amended  by  vacating 
the  judgment  of  confirmation  and  dis- 
missing the  petition,  pursuant  to  an 
order  on  the  clerk's  minutes  "vacatg 
judgt  of  conf  disg  pen  and  ord  case 
be  redocketed."  It  was  held  that, 
in  a  proceeding  for.  the  confirmation 
of  the  subsequent  assessment,  a  con- 
tention that  another  suit  was  pending 
for  the  same  aasessment,  on  the  ground 
that  such  amendment  could  not  be 
made  on  the  clerk's  minutes,  was 
without  merit. 

80.  Mcintosh  v.  Robb,  4  Cal.  A.  484, 
487.  88  P  517  (where  it  Is  said,  per 
Gray,  P.  J. :  "This  formal  order  and 
direction  to  the  clerk  on  the  part  of 
the  plaintiff,  we  understand,  operated 
as  a  dismissal  of  that  action  and  left 
tl.e  plaintiff  to  commence  a  new  action 
at  ma  option.  An  action  so  dismissed 
cannot  be  pleaded  as  an  action  pend- 
ing, nor  does  it  In  any  manner  In- 
terfere with  or  operate  as  a  defense 
In  a  new  action.  The  failure  of  the 
clerk  to  perform  his  ministerial  duties 
by  entering  the  dismissal  and  causing 
a  proper  judgment  of  dismissal  to  be 
entered  In  his  judgment-book  should 
not  and  cannot  be  allowed  to  affect 
the  substantial  rights  of  the  parties. 
'In  other  words.  If  plaintiff  at  that 
time  had  the  right  to  dismiss  his 
actlcn  and  had  taken  all  the  proper 
steps  to  that  end,  that  right  could 
not  be  impaired  or  lost  by  the  refusal 
of  the  clerk  to  perform  a  plain  duty'  " 
(clt  Kaufman  .V.  San  Francisco  Super. 
Ct..  116  Cal.  1B2,  46  P  904).  See  also 
Boyd  V.  Steele,  6  Ida  626,  69  P  21. 

81.  'nnison  V.  Pearson,  102  N.  C. 
290,  9  8E  707.  So,  where  the  solicitors 
of  the  parties  to  a  pending  suit  file  a 
stipulation  discontinuing  It,  and  com- 
plainant' brings  a  subsequent  suit  for 
the  same  cause  of  action,  a  nunc  pro 
tunc  order  discontinuing  the  prior  suit 
operates  as  a  formal  discontinuance  as 
of  the  date  of  the  filing  of  the  stipula- 
tion, and  the  prior  suit  does  not  bar 
the  subsequent  suit.  ChrcmowskI  v. 
Zlellnskl.  1S9  Mich.  690,  114  NW  9S2. 
In  BotaAd  V.  Bonson,  50  "Wis.  S26,  6 
NW  819,  defendant  pleaded  In  abate- 
ment the  pendency  of  another  action 
in  the  county  court  for  the  same  causa 
On  the  trial  of  this  issue  by  the  circuit 
court  It  appeared  that  before  the  com- 
mencement of  the  second  suit  the 
county  court,  by  an  order  in  open 
court,  not  formally  entered  of  record 
at  the  time  it  was  made,  had  directed 
that  action  to  be  dismissed,  and  that 
afterwELTd,  on  the  hearing  of  a  rule 
to  show  cause.  It  had  directed  such 
order  to  be  entered  nunc  pro  tunc. 
It  was  h^ld  that  the  circuit  court  did 
not  err  In  treatluR  such  action  as 
havlni?  been  dismissed  before  the 
s<^cond  action  was  brought.  See  also 
Stoutenborough  t.  San  Francisco  Bd. 
of  Education,  104  Cal.  664,  38  P  449; 
Marshall  v.  Livingston,  77  Ga.  21 ; 
Smith  V.  Walke,  43  S.  C.  381,  21  SE 
249.  See  Dismissal  and  Nonsuit  [14 
Cyc   418   text  and   note  24]. 

sa.  Pray  v.  Life  Indemn.,  etc.,  Co., 
104  Iowa  114,  73  NW  4856  (holding 
that  an  action  was  not  prevented  by 
a  prior  one  for  the  same  cause  where 
written  dismissal  of  the  first  was  filed 
by  pUlntur  hefore  conuneuoeinait  rt. 


the  second,  notwithstanding  an  agree- 
ment m-the  flrst  for  submission  thereof 
in  vacation,  it  not  appearing  that  it 
had  been  submitted  before  the  dis- 
missal was  Hied).  And  see  Interna- 
tional, etc.,  R.  Co.  V.  Barton,  24  Tex. 
Civ.    A.    122,    57    SW  292. 

83.  Slocomb  V.  Thatcher,  20  Mich. 
62  (entry  of  rule  to  discontinue  on 
rule  book  with  notice  of  the  rule  to 
defendant  held  sufficient)  ;  Blandy  v. 
Raguet,  14  Minn.  491  (holding  that 
under  a  statute  providing  that  an 
action  may  be  dismissed  "by  the  plain- 
kllC  himself,  'at  any  time  before  trial. 
If  a  provisional  remedy  has  not  been 
allowed,  or  counterclaim  made  .  . 
by  an  entry  In  the  clerk's  register, 
and  a  notice  served  the  adverse 
party,"  such  an  entry  and  service  of 
notice  are  sufficient  to  effect  a  dis- 
missal, BO  as  to  permit  the  bringing 
of  another  action,  without  an  entry 
of  judgment  of  dismissal). 

84.  Klrby  v.  Jackson,  42  Vt  562  : 
Ballou  V,  Ballou.  26  Vt.  673  ;  Downer 
V.  Garland.  21  Vt.  SS2 ;  Hill  v.  Dun- 
lap,  15  Vt.  646. 

85.  Chronowskl  Zlellnskl,  16S 
Mich.  690.  134  NW  982. 

86.  La. — Frellsen  V.  Anderson.  14 
La.  Ann.  65. 

Mass. — Meredith  v.  Wall,  14  Allen 
1S&. 

.  Mo. — Trimble  v.  Kansas  City,  etc, 
R.  Co..  180  Mo.  674,  79  SW  678,  1 
AnnCas  863. 

N.  T. — Wurz  V.  Watts,  73  Misc.  262, 
132   NTS  «8E. 

8.'C. — State  v.  Stickley.  80  S.  p.  64, 
«1  SE  211.  128  AmSR  855,  15  AnnCas 
136  (holding  that  a  plea  of  the  pen- 
dency of  another  action  could  not  be 
sustained  where  such  action  was 
treated  by  the  court  and  the  attorneys 
as  dismissed,  although  no  formal  order 
of  dismissal  was  made)  ;  Smith  ▼. 
Walke,  43  S.  C.  381,  21  SB  249. 

Vt— Holbrook  v.  Quinlan,  84  Vu 
411,  60  A  839  (holding  that  where, 
after  the  transfer  of  an  action  to  the 
federal  court,  plalntUC  waived  his  right 
to  recover  on  the  theory  of  a  binding 
contract  because  of  objections  inter- 
posed by  defendant,  and  attempted  to 
recover  on  an  unfounded  dalm  on  a 
rescinded  contract,  and  the  court 
denied  recovery  thereon,  he  could  bring 
a  new  action  In  the  state  court  on 
the  contract  before  the  actual  dla- 
missal  In  the  federal  court). 

See  International,  etc.,  R.  Co.  v. 
Barton.  24  Tex.  Civ.  A.  122.  B7  SW 
392 :  Connor  v.  Saunders.  9  Tex.  Civ, 
A.  66.  29  9W  1140. 

[a]  Mor  aoUon  settteO^It  Is  not 
error  to  strike  a  plea  in  abatement 
flted  to  an  action  on  an  unconditional 
written  contract,  based  on  the  pen- 
dency of  a  suit  on  an  open  account 
between  the  same  parties,  where  tne 
subject  matter  of  the  prior  suit  has 
been  settled  by  defendant  without  any 
agreement  as  to  costs,  and  where,  in 
the  absence  of  such  agreement,  plain- 
tifTs liability  for  the  costs  ended  and 
defendant  became  by  law  liable  there- 
for. Graham  v.  Masseneale  Adv. 
Agency,  4  Ga.  A.  826,  62  SE  567. 

[b]  Oommenoement  of  aew  rait  or 
prooeedlnff  as  ahandonnieTiti '  In  some 
cases  the  commencement  of  a  new  suit 
or  proceeding  has  been  regarded  as 
an  abandonment  so  as  to  defeat  a 
plt»  of  another  suit  pending.  See 
Tconsaeau  v.  Bourgeois,  28  La.  Ann. 


Digitized  by 


Google 


g§  136-139] 


ABATEMENT  A!{D  REVIVAL 


[ICJ.]  97 


[i  136]  d.  Prior  Snit  Blscontiniied  or  Abated  by 
Op«ratioii  of  Law.  And  a  prior  suit  is  not  grouad 
I'l'r  abatement  of  a  second  suit  for  the  same  cause 
where  it  has  become  dormaut  or  been  discontinued 
or  abated  by  operation  of  law.*' 

All  mterests  in  prior  snit  vested  in  one  person. 
It  r^-ems  that  where  all  the  opposing  interests  in 
a  pending  suit  have  become  vet-ted  in  one  person, 
the  suit  is  a  nullity  and  therefore  no  ground  for 
abatement  of  a  subsequent  suit  by  a  third  person 
whu  mi^t  have  become  a  party  thereto  for  the  pur- 
|tose  of  asserting  his  rights.^ 

Destmction  of  papers.  The  tearing  up  or  de- 
struction by  plaintiflE  or  by  his  direction  of  the 
summons  and  complaint  or  other  papers  in  the  first 
action  does  not  amount  to  a  discontinuance^  so  as 
to  prevent  abatement  of  the  second  action.^ 

ISS    (holding  that  whefe   a   writ  In 

the  first  suit  In  an  executory  procefed- 

iiig,  having  Issued  for  too  m#ch,  was 

returned  Into  court,  all  the  costs  paid, 

anil,  instead  of  ordering  an  alias  writ, 

plaintiff    filed    another    petition  and 

prayer  for  the  correct  sum  and  ob- 
tained a  new  order,  the  second  peti- 
tion was*  under  the  circumstances,  a 

virtual  abajidonment  of  th^  first,  or 

merely  supplemental  thereto,  changing 

the  amount  claimed,  and  a  plea  of  lis 

lindens    could    not    be     sustained)  ; 

Frellsen    v.   Anderson,    14    La.  Ann. 

65  f  original  garnishment  proceedings 

abandoned  by  the  institution  of  new 

l-roceedings).     In  Trimble  v.  Kansas 

Cliy.  etc..  R.  Co.,  180  Mo.  B74.  79  SW 

C7S,    1  AnnCas  363,   a  federal  court 

which  had  charge  of  defendant's  prop- 
erty through   its  receiver   made  an 

»rder  authorising  those  having  claims 

ai^ainst  the  assets  to  present  them  to 

that  court  for  allowance,  or  to  sue 

thereon  in  some  other  court  (rf  com- 

jtftent  Jurisdurtion    within   a  limited 

time.    Plainttfrs,  who   had   a  claim 

against  defendant  for  legal  ser\-lces 

rendered  prior  to  the  receivership,  had. 

iwlor  to  the  order  of  the  court,  filed 

an  mtervenlng  petition  asking  for  an 

atlon-ance  from  the  assets  in  the  hands 

of  the  federal  court  for  the  amount 

of  their  claim  against  defendant.  After 
the  order  plaintiffs  sued  defendant  In 

the  state  court  for  the  amount  of  thalr 

claim,  and  filed  a  supplementary  In- 
tervening petition  in  the  federal  court, 
reciting  the  fact  of  the  suit  having 
been  filed,  and  claiming  that  the  Judg- 
ment to  lie  rendered  in  the  state  court 
nrnuld  be  a  preferential  claim.  It  was 
held  that  the  supplementary  Interven- 
ing petition  was  an  abandonment  of 
the  first  intervening  petition,  and  for 
that  reason  the  plea  of  prior  action 
pending  was  not  tenable. 

87.  Indlatiapollfl.  etc.,  R.  Co,  v. 
Stout.  BS  Ind.  143 ;  Meredith  v.  Wall, 
14  Allen  (Mass.)  156  (holding  that  a 
complaint  under  the  statute"  concern- 
ing the  maintenance  of  bastard  chil- 
dren, made  before  a  police  court  five 
j-ears  previous,  on  which  no  proceed- 
tnR9  had  been  had  subsequent  to  the 
IfEFUing  of  a  warrant,  and  which  had 
not  been  tried  or  brought  forward  on 
the  docket,  oould  not  be  deemed  to 
be  a  pending  suit  In  any  such  sense 
u  to  operate  In  abatement  of  a  new 
complaint) ;  Ooldstein  v.  Irfieb,  21 
Misc.  72.  48  NTS  838  (holding  that 
when,  upon  the  return-day  of  a  sum- 
mons issued  from  a  district  court  In 
the  city  of  New  Tork,  plaintiff  falls 
to  apnear  or  pay  the  trial  fee,  and 
defenddnt  makes  no  motion  for  a  dis- 
missal, the  action  abates  or  is  in  effect 
illMontinued.  and  its  pendency  cannot 
thereafter  be  pleaded  m  bar  of  a  new 
action  for  the  same  cause  between 
the  same  parties). 

MatUrs  worklaff  dlMontlnaanoa  lnj 
«p«ntlou  6t  lew  see  Dismissal  and 
.Vonsult  {1*  Cyc  466]. 

[a1  B«a|h  of  foniwr  plalatur^d) 
An  action^or  damages  lor  an  Injury 
to  the  person  of  plalntlfl  abates  by 


137]    e.  Former  Writ  Qn&shed.   Where  the 

writ  oi"  summons  by  which  an  action  has  been  com- 
menced is  quashed,  the  action  is  no  longer  pending, 
and  cannot  be  pleaded  in  abatement  of  a  subsequent 
action.*" 

[^138]  f.  Em>ne9iis  Dismissal  of  Prior  Suit. 
The  fact  that  the  dismissal  of  a  suit  is  erroneous 
does  not  render  it  pleadable  in  abatement  of  a  second 
suit,  for  an  erroneous  dismissal  puts  an  end  to  the 

suit." 

139]  g.  Finality  of  DismissaL  The  prior  suit 
is  not  pending  after  a  final  judgment  of  dismissal, 
so  as  to  be  pleadable  in  abatement  of  a  second  suit, 
because  of  the  fact  that  the  time  for  appeal  there- 
from has  not  expired  when  the  second  suit  is  com- 
menced, if  no  appeal  has  been  taken.^^  And  where 


his  death,  and  the  pendency  thereof 
cannot  be  pleaded  in  abatement  of  an 
action  brought  by  his  personal  rep- 
resentative for  damages  resulting  from 
his  death.  Indianapolis,  etc.,  R.  Co.'  v. 
Stout,  53  Ind.  143.  (2)  But  if  the 
cause  of  action  survive,  the  action 
Itself  does  not  abate,  and  after  the 
death  of  the  sole  plaintiff  It  is  a  good 
plea  In  abatement  to  a  subsequent 
action  until  the  right  of  the  successor 
In  Interest  to  continue  the  original 
action  has  been  lost  by  laches.  Cheney 
V.  Rankin.  27  Misc.  609,  68  NYS  263. 
( 3 )  Where  plaintiff  In  the  prior  action 
has  died,  thus  aJbatlng  the  same  and 
making  It  optional  with  the  adminis- 
trator of  the  deceased  to  revive  the 
same  or  institute  a  new  action,  the 
prior  action  cannot  defeat  the  latter. 
Duffy  v.  Duncan,  S2  Barb.  (N.  Y.) 
687.  See  also  Overlook  v.  Shinn,  28 
Wash.  ZOS.  68  P  4S6  (holding  that 
under  2  Balllnger  AnnoL  Codes  A  St. 
I  4847,  providing  that  no  action  which 
survives  shall  abate  by  the  death  of 
a  party,  but  the  court  may  at  any 
time  within  one  year  thereafter,  on 
motion,  allow  the*  action  to  be  con- 
tinued by  or  against  his  repreaenta- 
lives  or  successors  In  Interest,  an 
action  abates  upon  the  death  of  plain- 
tiff where  more  than  one  year  elapses 
thereafter  without  any  disposition 
thereof  being  made  by  the  court,  and 
after  such  abatement  It  Is  no  longer 
pending  so  as  to  prevent  the  com- 
mencement of  a  second  action  by 
plaintiff's  representative). 

[b]  Actions  for  injnzMS  to  married 
woman. — As  a  Joint  action  by  a  hus- 
band and  wife  for  personal  fpjurles 
to  the  wife  abates  by  her  death,  the 
pendency  thereof  la  no  defense  to  an 
action  by  the  husband,  after  the  death 
of  the  wife,  for  loss  of  the  wife's 
services.  Heese  v.  FoUd  du  Lmo,  48 
Wis.  S23,  4  NW  40e. 

[c]  Objeet  of  mim  pstttlMi  a«ooin- 
VUtib»iLi—A  suit  in  a  state  court  by  a 
trustee  in  bankruptcy  to  set  aside  a 
transfer  of  chattels  by  the  bankrupt, 
giving  a  preference.  Is  not  barred  by 
the  fact  that  after  the  petition  In 
bankruptcy  was  filed,  and  before  the 
adjudication  in  bankruptcy,  the  cred- 
itors filed  a  petition  to  the  United 
States  district  court,  praying  that  the 
transferee  be  enjoined  from  disposing 
of  the  property,  on  which  Injunction 
Issued,  but  nothing  further  was  done ; 
this  does  not  show  pendency  of  an- 
other suit,  as  the  creditors  could  not 
further  prosecute  It.  The  prior  peti- 
tion, aald  Pitney,  V.  C„  ''was  pre- 
sented by  the  creditors  of  the  bankrupt 
to  protect  the  property  of  the  bankrupt 
until  the  adjudication  of  bankruptcy 
and  appointment  of  the  trustee.  'This 
object  having  accomplished,  the 
office  of  the  petition  Is  fulfilled,  and 
It  t>ecomes  functus  officio.  The  peti- 
tioning creditors  have  no  right  In  their 
capacity  as  creditors  to  further  prose- 
cute It.^'  Bindseil  v.  Caehlou,  SO  N. 
J.  Eg.  lis.  121,  46  A  697  [aft  61 
N.  J.  ESq.  648,  47  A  466], 


88.  See  Harp  v.  Abbeville  Inv.,  etc, 
Co..  108  Oa.  ICS.  33  SE  998  (holding 
that  when  It  appears  that  all  of  the 
opposing  Interests  In  a  case  have  be- 
come vested  in  one  person,  the  suit 
becomes  a  nullity,  and  the  court  In 
which  such  suit  Is  brought  will  on 
motion  strike  the  same  from  the  files ; 
that  this  Is  true  notwithstanding  the 
suit  may  have  been  originally  brought 
In  good  faith  to  assert  a  right  of 
plaintiff,  and  was,  until  the  transfer 
to  the  opposing  party,  vigorously 
pressed;  and  that  It  follows  that  the 
pendency  of  a  suit  originally  filed  for 
the  purpose  of  administering  the  assets 
of  an  Insolvent  corporation.  In  which 
all  opposing  .  Interests  -have  become 
vested  In  one  person,  who  was  also  the 
receiver  In  the  case,  would  not  be  a 
sufficient  reason  to  prevent  a  creditor 
of  such  corporation  from  filing  an 
independent  suit  seeking  to  subject 
certain  equitable  assets  of  the  corpora- 
tion to  the  payment  of  hts  debts). 

B9.  Dean  v.  Massey,  7  Ala.  601 
(holding  that  an  attachment  sued  out 
and  levied,  returnable  into  the  circuit 
court,  is  the  commencement  of  a  suit 
and  may  be  pleaded  In  at>atement  to 
another  suit  upon 'the  same  debt,  al- 
though after  the  levy  the  papers  have 
been  destroyed  by  direction  of  plain- 
tiff upon  the  supposition  that  it  was 
Informally  or  irregularly  sued  oat)  ; 
Ralll  V.  Pearsall,  69  App.  Dlv.  264,  74 
NTS  620  (holding  that  the  intentional 
destruction  l>y  plalntUTs  attorney  of 
the  conqtlalnt  and  summons  in  a  pend- 
ing action  does  not  consUtute  a  dis- 
continuance, but  leaves  the  action  still 
pending,  so  that  it  is  pleadable  In  abate- 
ment of  a  subsequent  action  In  an- 
other court  for  the  same  cause)'.  See 
also  supra  I  128  text  and  note  68. 

ao.  Clark  V.  Ballou,  1  Pa.  Dlst.  430 
(holding  that  where  a  writ  of  account 
render  in  one  of  the  courts  of  com^ 
mon  pleas  had  been  quashed  for  de- 
fect In  form,  a  new  writ  of  account 
render  between  the  same  parties  in 
one  of  the  other  courts  of  common 
pleas  could  not  be  quashed  on  the 
ground  ttuit  the  first  action  was  still 
pending). 

91.  Lord  V.  Ostrander.  43  Barb.  (N. 
T.)  837. 

ea.  Porter  v.  Kingsbury,  77  N.  T. 
164.  See  Pyle  v,  Piercy.  128  Cal.  38S, 
65  P  141, 

PendenoT  of  qmaal  o>  wiM  tmot 

see  Infra  i  14S  et  seq. 

[a]  Appeal  taken  after  oomaanee- 
mest  of  second  nilt.— A  suit  which 
has  proceeded  to  final  Judgment  on 
demurrer  against  plaintiff  Is  no  longer 
pending  where  no  appeal  has  been 
taken ;  and  an  appeal  taken  subse- 
quently to  the  Institution  of  the  second 
suit  will  not  relate  to  the  entry  of  the 
Judgment  appealed  from  so  as  to  de- 
feat plaintiff's  second  action  inter- 
mediate the  Judgment  and  the  appeaL 
Porter  v.  Kingsbury,  77  N.  T.  164. 
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[§8  139-143 


a  final  order  is  entered  diamiwing  a  suit,  without 
prejudice  to  another  action,  the  fact  that  plaiittiif 
has  excepted  to  soefa  order  and  filed  a  motion  for  a 
new  trialf  which  motion  has,  so  far  as  the  record 
discloBes,  never  been  submitted  to  the  court  for  its 
determination^  does  not  prevent  the  order  from  ter- 
minating the  action,  bo  as  to  raider  it  pleadable 'in 
abatement  of  a  subsequent  action  for  the  same 
cause.''  Defendant  to  a  suit  which  has  been  finally 
determined  in  his  favor  by  a  dismissal  at  the  cost 
of  plaintiff  cannot,  by  moving  to  set  aside  the  judg- 
n^t  and  giving  notice  of  appeal,  keep  the  suit  pend- 
ing, so  aa  to  be  an  impediment  in  the  way  of  a  new 
suit  on  tiie  same  cause  of  action." 

[%  140]  h.  Prior  Suit  Beinstated.  The  prior  suit 
must  be  pending  when  the  second  suit  is  brought; 
it  is  not  sufficient  that  it  was  brought  first  and  has 
been  reinstated  since  the  second  suit  was  instituted.^" 

[%  141]  i.  Judgment  in  Prior  Suit  Opened.  A 
prior  suit  is  not  determined  by  a  judgment  therein, 


80  as  to  prevent  it  from  being  pleaded  in  abatement 
of  a  second  suit,  where  the  judgment  has  been  opened 
with  leave  to  plead.^ 

[$  142]  j.  Payment  of  Costs."  In  some  jurisdie-' 
tions  .tbe  dismissal  or  discontiquance  of  an  action, 
after  the  appearance  of  defendant  therein  must  bej 
on  payment  of  costs  to  defeat"  the  plea  of  anotherj 
action  pending."  But  where  tiie  statute  allow^ 
plaintiff  to  dismiss  his  action  at  any  time  beforej 
trial  by  sn  entry  in  the  clef's  r^;ister  and  a  notice 
served  on  the  adverse  partyl  without  requiring  pay-i 
ment  of  costs,  such  an  entry  and  notice  are  sufli- 
cient  to  effect  a  dismissal  without  tiie  payment  of! 
costs.**  I 

{%  1431  J.  Appeal  or  Other' Froceedinc  for  Be-! 
view  in  nior  Action— 1.  In  Oeneral.  As  a  gen-l 
eral  rule  the  pendency  of  a  prior  aetioir  upon  ap|>eal 
or  writ  of  error  is  ground  for  abatement  of  a  second 
action  between  the  same  parties  for  the  same  cause,' 


93.  Council  Bluffs  Sav.  Bank  v. 
Orlawold.  BO  Nebr.  768,  70  NW  876. 

M.    Bailey  v.  Breino&d,  7  Tes.  E37. 

es.  Jay  V.  ZfllBmcm,  <  Okl.  691,  52 
P  .988. 

M.  Oarvy  v.  National  TAy.  Co.,  161 
HI.  A.  466  (holding  that  where  a  judg- 
ment upon  a  cognovit  entered  by  con- 
fession In  an  action  of  auumpsit  for 
rent  was  opened,  upon  motion  of  de- 
fendant, by  an  order  allowing  defend- 
ant to   plead   within   five   days,  the 

ffidBment  to  stand  aa  security,  and 
e  case  wu  still  pending,  the  suit 
W80  not  determined  by  the  Judgment 
by  confession,  but  was  still  pending 
and  might  be  pleaded  In  abatement 
of  a  subsequent  distress  for  rent  for 
the  same  period ) . 

97.  See  Dismissal  and  Nonsuit  [14 
Cyc  4181. 

98.  Wright  V.  Jett,  120  Oa.  995,  48 
6E  24E ;  Johnson  v.  Central  of  Georgia 
R.  Co.,  119  Oa.  185,  46  8E  988;  Stirk 
V.  Central  R.,  etc  Co..  79  Oa,  496,  5 
8E  106 ;  Sparks  Imp.  Co.  v.  Jones,  4 
Ga.  A.  61.  00  Sm  810 ;  Slocomb  v. 
Thatcher.  20  Mich.  E2 ;  Avertll  v.  Pat- 
terson. 10  N.  T.  6C0,  10  HowPr  85; 
Bedel]  v.  Powell,  IS  Barb.  (N.  T.)  \iZ'\ 
Trow  Printing,  etc..  Co.  v.  New  York 
Book  Binding  Co.,  8  NTS  59.  16 
NYClvProc  120 ;  Smith  v.  White,  7 
Hill  (N.  Y.)  620  ;  International,  etc., 
R.  Co.  V.  Barton,  24  Tex.  Civ.  A.  122, 
67  SW  292.  Seo  Montgomery  v.  Shir- 
ley, 169  Ala.  239.  48  S  679 ;  Conner 
V.  Fozo,  114  i:.a.  562.  88  S  454. 

Stay  of  proceedings  In  second  action 
until  payment  of  conts  In  first  action 
see  Costs  :  [11  Cyc  266']. 

Ta]  IMgmlsMl  upon  oondltlon  ox 
Mytnnt  of  oosts. — If  complainant 
files  a  new  bill  for  the  same  cause 
of  action  without  paying  the  costs 
In  pursuance  of  a  conditional  order 
to  dismiss  upon  payment  of  costs,  de- 
fendant may  plead  the  pendency  of 
the  first  suit  as  a  bar  to  the  com- 
mencement of  the  second  before  the 
order  to  discontinue  has  become  ab- 
solute by  the  payment  of  costs.  Simp- 
son V.  Brewster,  9  Paige  (N.  T.)  246. 

[b]  Fayment  peadlnff  sntt  befon 
pM»  In  ntatement^The  provision  of 
the  Georgia  code  which  requires  a 
plaintiff  against  whom  a  nonsuit  has 
Been  granted  to  pay  the  costs  l.<4  for 
the  benefit  of  the  officers  of  the  court, 
and  not  that  of  defendant.  If  defend- 
ant desires  to  set  up  failure  to  pay 
costs,  he  should  do  so  by  plea  In  abate- 
ment at  the  first  term :  and  there  Is 
BO  error  In  allowing  the  costs  accrued 
In  the  former  oase  to  be  paid  while 
the  latter  Is  pending.  Stlrk  v.  Central 
P.,  eta,  Ca.  79  Oa^  496.  5  SE  106. 

rc]  VvaMst  after  piM  In  abate- 
mnt— But  the  Oust  that  a  plaintiff 
who  voluntarily  dismissed  his  suit  did 
not.  before  undertaking  to  renew  the 
same,  pay  the  accrued  costs  or  file  an 
aflldavit  of  poverty.  Is  good  ground 
for  abating  the  second  suit,  and  after 


a  plea  In  abatement  on  this  ground 
has  been  filed  plaintiff  cannot,  by  pay- 
ment of  the  costs,  defeat  the  right  of 
defendant  to  Insist  on  his  plea,  Wright 
V.  Jett,  120  Ga.  995.  48  SE  346. 

td]  DtsoontUmaaoe  Iwfore  appear- 
ance.'—^ .plalntllT  may,  by  rule  or 
order  and  notice  thereof  to  defendant 
before  appearance,  discontinue  an 
action  without  paying  or  offering  to 
pay  costs,  and  a  reply  to  an  answer 
of  another  suit  pending,  setting  up  a 
discontinuance,  need  not  aver  payment 
of  costs  where  It  does  not  appear  that 
defendants  appeared  in  the  nrst  suit. 
Averlll  V,  Patterson,  10  N.  T.  500,  10 
HowPr  8S ;  Trow  Printing,  etc.,  Co, 
V.  New  York  Book  Binding;  Co.,  8 
NY8  59,  16  NYCivProc  120.  In  Smith 
V.  Wliite,  7  Hill  (N.  Y.)  620,  where 
plaintiff,  after  suit  had  been  com- 
menced and  before  receiving  notice  of 
retainer,  entered  a  rule  for  discon- 
tinuance without  paying  or  tendering 
any  coets,  and  commenced  a  second 
suit  against  defendants  for  the  same 
cause,  to  which  they  pleaded  the  pen- 
dency of  the  first  suit  In  abatement. 
It  was  held  that  defendants,  not  hav- 
ing appeared  in  the  first  suit  until 
after  the  second  was  commenced,  were 
not  entitled  to  costs,  and  that  tn*  rule 
formed  an  answer  to  the  plea. 

{e]  Wliav*  fwata  not  tauOo-Al- 
though  a  plaintiff  who  has  entered 
a  rule  for  the  discontinuance  of  a 
suit,  and  who  has  refused  to  pay  costs 
when  taxed  and  demanded,  wfll  lose 
the  benefit  of  his  discontinuance,  and 
a  second  suit  commenced  for  the  same 
cause  of  action  will  be  abated,  the 
costs  being  still  unpaid  by  the  first, 
the  entry  of  a  rule  to  discontinue  to- 
gether with  notice  of  the  rule  to  de- 
fendant, accompanied  by  an  offer  to 

f)ay  costs  when  taxed.  It  not  appear- 
ng  that  the  costs  bad  been  taxed,  is 
sufficient  to  Justify  a  verdict  for  plain- 
tiff In  a  suit  brought  upon  the  same 
cause  of  action,  and  In  which  Issue  Is 
Joined  upon  a  plea  of  another  action 
pending.  Slocofnb  v.  Thatcher,  20 
Mich.  52. 

Cf]   BTldeno*  of  aospayment^A 

clerk's  certificate  that  the  costs  of  a 
prior  action  are  not  marked  paid  upon 
the  docket  is  not  sufficient  proof  ot 
nonpayment.  Cochran  Cotton  Seed 
on  Co.  v.  Kugelman,  7  Misc.  706,  28 
NYS  40. 

[g]    Stete   and   fedsral  oonrta.^ 

Where  a  suit  pleaded  in  abatement  of 
a  suit  In  a  state  court  Is  pending  In 
a  federal  court,  no  right  or  discre- 
tion exists  in  the  state  court  to  abate 
the  cause  or  to  refuse  to  try  the 
same  until  the  costs  Incurred  in  the 
federal  court  are  paid,  after  dismlssat 
of  the  federal  suit,  since  the  jurisdic- 
tion of  the  federal  court  Is  foreign 
to  that  of  the  state  court.  Harby  v. 
Patterson,  (Tex.  Civ.  A.)  60  SW  68. 
And  where,  after  dismissal  by  plaintiff 


without  prejudice  In  a  federal  court 
of  a  suit  brou^t  in  the  state  court 
and  removed  to  the  federal  court, 
plaintiff  brought  a  second  suit  in  the 
state  court,  ft  was  held  that  It  was 
no  ground  for  abatement  of  the  latter 
suit  that  the  full  amount  of  costF, 
which  had  accrued  In  the  state  court 
before  the  removal  of  the  first  suit 
to  the  federal  court,  had  not  been 
paid  In  connection  with  such  removal. 
Bradford  v.  Louisville,  etc.  R.  Co., 
132  Ga.  861.  66  SE  127. 

99.    Blandy  v.  Raguet,  14  Ulpn.  491. 

1.  U.  S.— U.  S.  v.  Norfolk,  etc..  R. 
Co.,  114  Fed.  682. 

Ala. — Orman  v.  Lane,  130  Ala,  305. 
30  S  441;  Boswell  v.  Tuimell,  10  Ala. 
968. 

Cal.— Flak  v.  Atkinson,  71  Cal.  452. 
10  P  874,  12  P  498.  See  Brown  v. 
Campbell,  110  Cal.  644.  43  P  12. 

111.— Tinker  v.  Babcock.  204  111.  671. 
68  NE  446  [aff  107  111.  A,  781  ;  >lc- 
Jllton  v.  Love,  13  111.  486,  54  AmD 
449  :  Hallman  v.  Buckmaster.  8  III- 
498 ;  Mellinger  v.  Peo..  83  111.  A.  486. 

Ind. — Merrltt  v.  Rlchey,  100  Ind. 
416 ;  Buchanan  v.  Logansport,  etc.,  R. 
Co..  71  Ind.  26S.  Compare  Peters  v. 
Banta.  180  Ind.  416.  22  KB  95,  23 
XE  84. 

Iowa. — Jennings  v.  Wamock,  3" 
Iowa  278. 

Kan. — Bond  v.  White.  24  Kan.  45 : 
Westervelt  v.  Jones,  7  Kan.  A.  70,  62 
P  194. 

La. — Stone  v.  Tucker,  12  La.  Ann. 
726. 

Minn. — Althen  v.  Tarbox,  48  Minn. 
18.  50  NW  1018.  81  AmSRr616. 

Mont. — ^Wetssteln  v.  Boston,  etc.. 
Cons.  Copper,  etc.,  Mln.  Ca.  28  Mont 
461.  72  P  866. 

Nebr. — Shaughnessy  v.  St  Andrew's 
Church,  68  Nebr.  798,  89  NW  263: 
Spencer  v.  Johnston,  68>Nebr.  44,  78 
NW  482. 

N.  Y.— Allen  v.  Malcolm.  12  AbbPrNS 
335;  Peck  v.  Hotchklss.  62  HowPr 
226;  Wemple  v.  Johnson,  13  Wend. 
515.  See  also  Matter  of  Uoran.  61 
MlBC.  133.  112  NTS  207. 

N.  D. — MclAln  V.  Numberg.  16  N"- 
D.  138,  112  NW  245. 

Philippine. — Manuel    v.    WIgett.  I* 
Philippine  9. 

R,  I. — Providence  Municipal  Ct.  v. 
McDonough,  24  R.  I.  498,  63  A  866 
(holding  that  under  Gen.  Laws  e 
210  I  16,  providing  that  in  caa^ 
an  appeal  the  order  appealed  from 
shall  be  suspended  until  it  shall  be 
affirmed  by  the  supreme  court,  a  plea 
In  abatement  In  an  action  for  bresi*» 
of  a  guardian's  bond,  alleging  that  the 
guardian  had  made  a  true  account  to 
the  probate  court,  which  was  anowe<i, 
and  that  the  ward  had  taken  an  ap- 
peal, which  was  pending  and  undeter- 
mined, was  not  demurrableV  And  see 
Johnston  Prob.  Ct.  t.  Thornton,  81  B. 
I.  618,  46  A  150. 
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provided  the  appeal  or  writ  ot  error  operates  as  a 

supersedeas.' 

144]  2.  Priority  and  Pendency  of  Appeal  or 
Writ  of  Error.  The  appeal  or  writ  of  error  must, 
to  be  ground  for  abatement,  have  been  taken  or 
sned  out  and  perfected  prior  to  the  institution  of 
tbe  second  suit;'  and  it  must  be  actually  pending, 
both  at  the  time  of  the  commencement  of  the  second 
suit,  and  at  the  time  the  plea  in  abatement  is  inter- 
posed.*     If  a  writ  of  error  is  sued  out  subsequent 


to  a  second  suit  between  the  same  parties  for  the 
same  cause  the  proper  practice  is  to  apply  for  an 
order  to  stay  proceedings  in  tbe  second  suit  until 
the  writ  of  error  is  disposed  of." 

145]  3.  Defects  in  Appeal  or  Writ  of  Error* 
If  an  attempted  appeal  or  writ  of  error  in  the  prior 
action  is  a  nullity  or  is  so  defective  that  it  must 
be  ineffectual,  it  will  be  disregarded,  and  the  prior 
action  will  not  be  treated  as  still  pending  for  the 
purpose  of  abatement  of  a  second  suit.^ 


Wash. — ^Richardson  v.  Richardson, 
43  Wash.  n4.  8S  P  1069;  Irvbw  v. 
Irving,  '26  Wash.  122,  66  P  US  (hold- 
lae  that  under  BalUnger  Annot.  Codes 
It  St.  {  SS16,  providing  that,  on  tak- 
ing an  appeal  by  notice  and  the  filing 
of  an  appeaJ  bond,  Uie  supreme  court 
acquires  Jurisdiction  for  all  necessary 
purposeat  a  plea  of  abatement  to  a 
suit  in  the  superior  court  for  the 
custody  of  a  child,  setting  up  the  pen- 
dMcnr  of  an  appeaf  from  a  judgment 
InTOivins  Its  custody,  must  be  sus- 
tained, as  the  supreme  court  possesses 
the  sole  power  to  make  orders  with 
reference  to  Its  custody  and  disposi- 
tion pending  the  appeal). 

VflB. — SUte  V.  OlUni,  4>  Wis.  «83, 
6  NW  260. 

See  Bleden  v.  Kothman,  (Tex.  Civ. 
jL)  73  SW  426. 

[a]  Appaal  from  Jnstlee.  A  plea 
that  platnttlT  Impleaded  defendant  for 
the  same  cause  of  action  in  a  Justice's 
court,  and  th^re  obtained  a  Judgment 
•RalDEt  him  which  he  appealed  to  the 
county  court,  wh^re  the  appeal  was 
pending  at  the  return  term  of  the  writ, 
la  a  good  plea  In  abatement.  Boswell 
V.  Tunnell,  10  Ala.  968. 

[b]  aa^STtn  for  attached  prop- 
erty—The pendency,  ■  upon  appeal,  of 
an  Intervener's  claim  for  attached 
property,  constitutes  a  bar  to  a  pro- 
ceeding In  replevin  for  the  property  by 
the  same  parties.  Jennings  v.  War- 
nock.  37  Towa  278. 

[cj  Ajetbm  to  annul  prooeedlngs^— 
A  party  who  has  appealed  from  a 
Judgment  homologating  the  proceed- 
ing of  a  family  meeting  cannot  at 
the  same  time  carry  on  an  action  to 
annul  these  proceedings.  Stone  v. 
Tucker,  12  I,a.  Ann.  726. 

2.  McJilton  V.  Love,  13  RI.  486,  64 
AmD  449 ;  Hallman  v.  Buckmaster,  8 
I1L  498:  Althen  v.  Tarbox,  48  Minn. 
18.  60  NW  1018.  31  AmSR  616; 
Wemple  v.  Johnson,  13  Wend.  (N.  T.) 
616.  See  also  U.  S.  v.  Norfolk,  etc., 
St  Co.,  114  Fed.  682:  Watson  v. 
Richardson,  110  Iowa  698.  80  NW  419, 
80  AmSR  331 :  UcLaIn  v.  NUmberg, 
16  N.  D.  138.  112  NW  S4S. 

[a]  »Bpsresfl»ae  iioe«Maxy«— (1>  "A 
plaintiff  ought  not  to  be  permitted  to 
prosecute  a  second  action  to  recover 
the  same  demand,  while  the  proceed- 
ings on  the  Judgment  In  the  first  case 
are  stayed  by  a  writ  of  error  operat- 
ing as  a  supersedeas."  Hallman  v. 
Buckmaster.  8  HI.  498.  500.    (2)  "The 

Kndency  d  a  writ  of  error  cannot 
pleaded  in  abatement  of  another 
action  in  the  same  state,  unless  the 
writ  of  error  oi>erates  as  a  superse- 
d<>as."  McJilton  v.  Love,  18  HI.  4S6, 
494.  54  Amu  449.' 

[b]  may  of  ezeontloii— Where  the 
sole  effect  of  an  appeal  is  to  stay 
execution  on  a  Judgment  rendered,  thp 
action  Is  no  longer  pending.  Walker 
T.  Heller,  73  Ind.  46. 

3.  ni.— McJilton  V.  Love,  18  Rl-  486. 
64  AmD  449  ;  Hallman  v.  Buckmaster, 
8  ni.  498. 

Ind. — Fltsgerald  v.  Gray.  61  Ind. 
109 ;  Morgan  County  v.  Holman,  34 
Ind.  2&6. 

Minn. — Larson  v.  Shook,  68  Minn. 
30.  70  NW  776  ;  Althen  v.  Tarbox,  48 
Minn.  18,  50  NW  1018,  31  AmSR  616. 

N.  T.— Porter  v.  Kingsbury,  77  N. 
T.  164:  Wemple  v,  Johnson,  13  Wend. 
516;  Jenkins  v.  Pepoon.  2  Johns.  Cas, 
312. 

Eng. — ^Prlnn  v.  Edwards,  1  Ld. 
Baym.  47.  91  Beprlnt  927. 


[a]  AoUoa  OB  u&aarMlaff  on  ap- 
peal—in  an  action  on  an  undertaking 
given  on  appeal  It  appeared  that  a 
former  action  had  been  brought,  the 
complaint  In  which  omitted  to  allege 
that  notice  of  Judgment  had  been 
served:  that  the  complaint  was  de- 
murred'to  and  demurrer  sustained  be- 
cause at  this  omission;  that  beOore 
the  commencement  of  the  second 
action  the  former  suit  had  proceeded 
to  final  judgment  on  the  demurrer, 
which  Judgment,  remained  unsatlsfled  ; 
that  notice  of  Judgment  was  served 
after  the  commencement  of  the  first 
and  prior  to  the  second  action ;  and 
that  an  appeal  was  brought  In  the 
first  action  after  the  commencement  of 
the  second.  It  was  held  that  such  facts 
did  not  suppfHt  a  plea  of  another 
action  pending.  Porter  t.  KlngBbuT7> 
77  N.  T.  1«4. 

[b]  Verfeotioa  of  qpeal;  mlll- 
eSenoy  of  plea  or  answerf— In  Flts- 
gerald V.  Gray,  61  Ind.  109,  It  was 
held  that  an  answer  that  prior  to  the 
commencement  of  the  action  proper 
-Steps  had  been  taken  toward  per- 
fecting an  appeal  in  another  action 
was  not  sufilclent  to  abate  the  action. 
See  also  Morgan  County  v.  Holman, 
34  Ind.  25'6>. '  In  Larson  v.  Shook,  68 
Minn.  80,  31,  70  NW  77S,  an  answer 
alleged  that  defendant  had  been  gar- 
nished for  the  same  demand  claimed 
by  plaintiff  In  an  action  by  a  third 
party  against  the  husband  of  plaintiff, 
that  she  appeared  as  claimant  in  the 
garnishee  action,  and.  Judgment  was 
entered  therein  in  favor  of  defendant, 
discharging  him  as  garnishee,  "from 
which  said  Judgment  an  appeal  has 
been  commenced  by  ^ald  plaintiff  [In 
the  garnishee  action],  as  provided  by 
law."  It  was  held  that  the  answer 
did  not  state  a  defense.  "Neither  the 
answer  nor  the  evidence."  said  Start. 
C.  J„  "shows  that  the  garnishee  action 
was  still  pending  against  the  defend- 
ant. On  the  contrary,  they  show  that 
Judgment  therein  had  been  entered  dis- 
charging him.  The  allegation  of  the 
answer  that  'an  appeal  has  been  com- 
menced' does  not  Justify  the  con- 
clusion that  the  appeal  was  Ouly 
perfected,  and  that  the  action  was  still 
pending  and  undetermined." 

[c]  Appeal  txom  jostlee^Where, 
In  an  action  commenced  before  a 
Justice  of  the  peace,  after  trial  had 
and  Judgment  rendered,  an  appeal  bond 
Is  duly  filed  and  approved,  the  appeal 
is  thereby  perfected,  and  the  action 
is  stltl  pending,  although  no  transcript 
has  been  filed  with  the  clerk  of  the 
district  court.  Bond  v.  White,  24  Kan. 
46. 

4.  Boswell  V.  Tunnell,  10  Ala.  968  ; 
Buhman  v.  Nickels.  7  Cal.  A.  692,  96 
P  177  (holding  that  where,  in  an 
action  of  unlawful  detainer,  plaintiff 
claimed  title  under  a  conflrmed  execu- 
tor's sale  of  the  ranch  involved  in 
the  action,  and  defendant  claimed 
under  a  prior  lease  from  the  execu- 
tors, conditioned  for  surrender  thereof 
upon  thirty  days'  notice  to  quit,  sub- 
ject to  compensation,  which  was  ten- 
dered by  plaintiff  upon  giving  such 
notice  and  was  refused,  where  the 
only  defense  to  the  action  waa  a  plea 
m  abatement  that  the  lessee  appealed 
from  the  decree  confirming  plaintiff's 
title,  and  that  the  appeal  was  pending 
when  the  action  was  commenced,  but 
it  was  determined  before  the  answer 
was  filed,  the  plea  In  abatement  was 
Insufficient  on  d^urrer,  since  matter 


In  abatement  of  the  plaintlfTs  action, 
to  be  available.  '  must  exist  at  the 
time  of  the  filing  of  the  plea,  and  a 
plea  of  a  prior  action  pending  Is  In- 
effectual unless  It  is  pending  at  the 
time  of  the  plea)  ;  Larson  v.  Shook. 
68  Minn.  30,  70  NW  776.  See  also 
Garrick  v.  Chamberlain.  97  Rl.  620. 

[a]  Fendenor  "et  the  return  term 
of  writ."— -A  plea  of  the  pendency  of 
an  appeal  In  the  former  suit  "at  the 
return  term  of  the  writ"  In  ttlb  second 
suit  has  been  held  sufficient.  £oswetl 
V.  Tunnell,  10  Ala.  968. 

5.  Hallman  v.  Buckmaster.  8  111, 
498  ;  Scott  v.  Herald,  S  Blackf.  (Ind.) 
129;  Den  v.  Fen,  17  N.  J.  L.  354  ; 
Myer  t.  Arthur,  Str.  419.  93  Reprint 
608;  ChrlsUe  v.  Richardson,  8  T.  R, 
78.  100  Reprint  465:  Cressy  v.  Kell.  1 
W11&  C.  P.  180,  96  Reprint  626. 

Stay  of  proeeeOlBga  see. Actions  [1 
Cyc  762]. 

6.  Defeota  la  prior  aotioa  see 
supra  I  128. 

7.  Gilmore  v.  Georgia  R.,  etc..  Co.. 
93  Ga.  482,  >  21  SE  60;  Deere,  etc.,  Co. 
V.  Hinckley,  20  S.  D.  869,  106  NW  138 
( holding  that,  where  an  order  dis- 
missing an  action  on  plaintlfTs  motion 
was  not  appealable,  the  court,  on  the 
trial  of  a  subsequent  action  Involving 
the  same  matter,  properly  disregarded 
a  pending  appeal  from  the  order,  and 
determined  that  the  former  action  was 
terminated  on  Its  dismissal).  And  see 
Yentser  v.  Thayer,  10  Colo.  63,  14  P 
63,  3  AmSR  663. 

Ta]  DefeotiTe  writ  of  error^"The 
first  suit  was  terminated  by  a  Judg- 
ment of  nonsuit  In  the  court  below, 
before  the  second  was  brought.  That 
Judgment  was  final  In  its  nature,  and 
the  writ  of  error  which  was  pending 
when  the  second  suit  was '  commenced, 
was  so  defective  that  no  reversal  upon 
It  could  possibly  have  been  had  with- 
out an  express  or  Implied  waiver  of 
the  defects  by  the  defendant  In  error, 
PendJey  v.  SUte.  87  Ga.  186.  13 .SE 
443.  No  such  waiver  took  place  while 
the  writ  of  error  was  pending.  Con- 
sequently at  no  time  previous  to  Its 
withdrawal  could  any  Judgment  have 
been  jeendered'  upon  it  except-  one  of 
affirmance  the  pro  forma  Judgment 
always  rendered  when  a  writ  of  ertm 
la  either  dismissed  or  withdrawn.  'In 
point  of  fact,  this  writ  of  error  was 
withdrawn  and  such  a  Judgment  ren- 
dered on  the  day  after  the  second 
action  waa  brought,  and  before  the 
plea  In  abatement  was  filed.  By 
withdrawing  It,  the  plaintiff  In  error 
conclusively  admitted  that  no  recovery 
upon  it  could  be  had.  The  judgment 
of  affirmance  consequent  upon  the 
withdrawal  took  effect,  not  from  Its 
own  date,  but  from  the  date  of  the 
Judgment  below,  which  waa  the  sub- 
ject of  the  affirmance.  It  results  that 
in  adjudicating  upon  the  plea  in  abate- 
ment, the  court  should  have  treated 
the  first  action  as  terminated  before 
the  second  was  brought.  The  writ  of 
error  was  too  defective  to  create  any 
legal  extension  In  its  term  of  exist- 
ence. Applying  to  the  writ  of  error 
the  principle  of  sect.  3476  of  the  code, 
It  was  no  obstacle  to  the  second  suit, 
that  section  declaring  that  'if  the  first 
action  Is  so  defective  that  no  recovery 
can  be  possibly  had,  the  pendency  of 
the  former  suit  will  not  abate  the 
action.'  The  court  erred  in  sustaining 
tbe  plea  and  dismissing  the  action." 
Per  Bleakley,  C.  J.,   in   OUmore  v. 
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[$  146]  4.  Identity  of  Oaoses,  Issnes,  and  Parties. 

The  general  rules  as  to  identity  of  causes  of  action 
and  issues  and  of  parties  apply  in  this  connection; 
and  therefore,  in  order  that  the  pendency  of  a  prior 
action  on  appeal  or  writ  of  error  may  be  ground 
for  abatement  of  a  second  action,  it  is  necessary 
that  there  shall  be  substantial  identity  of  causes  of 
action  and  issues,*  and  of  parties.'  But  it  is  not 
necessary  that  the  matter  involved  in  the  second  suit 
shall  have  been  actually  determined  in  the  first  suit; 
it  is  sufficient  if  it  was  within  the  legitimate  pur- 
view of  the  litigation  and  might  and  should  have  been 
raised  and  determined  therein.^"  In  considering  the 
plea  the  court  is  not  confined  to  the  pleadings  in 


1,he  former  proceeding  to  determine  what  tbe  real 
issue  was,  but  may  look  to  the  pleadings,  the  evidence, 
and  the  opinion  of  the  court  filed  in  support  and 
as  part  of  the  judgment  appealed  from." 

[\  147]  5.  From  Judgment  of  Dismissal  or  Non- 
ffiiit.  It  has  been  h<eld  in  some  cases  that  an  appeal 
from  a  judgment  of  dismissal  will  not  restore  the 
action  so  as  to  allow  the  interposition  of  its  pen- 
dency in  abatement  of  a  suit  subsequently  coni- 
menced.'^  In  other  eases,  however,  an  action  has 
been  treated  as  still  pending  for  the  purpose  of 
abatement  of  a  second  suit  where  an  appeal  from  a 
judgment  of  dismiss^  is  still  pending  and  unde- 
termined.*'   Where  an  appeal  from  an  order  of 


Georgia  R..  etc.,  Co.,  98  Oa.  482,  483, 
21  SE  50. 

[b]  D»f«ots  Is  prior  mlt  not  fatal 

see  Orman  v.  Lane,  130  Ala.  806.  30 
S  441  (holding  ttiat  where  a  suit  is 
brought  In  &  court  which,  by  the  ex- 
press terms  of  the  statute,  could  pro- 
ceed to  Qnal  and  valid  judgment  with 
the  consent  of  the  respondents,  and  to 
the  bill  flled  a  demurrer  Is  interposed, 
and  upon  being  overruled'  an  appeal 
is  taken,  a  plea  setting  up  the  pen- 
dency of  this  suit  as  a  ground  for 
the  abatement  of  a  subsequent  suit 
brought  In  a  different  forum,  but  be- 
tween the  same  parties,  and  in  refer- 
ence to  the  same  cause  of  action,  Is 
a  sufficient  plea  of  abatement,  and 
should  be  sustained).  And  see  Infra 
S  128. 

8.  U.  a— U.  S.  V.  Norfolk,  etc.,  R. 
Ca.  114  Fed.  682.  See  Mills  v.  Chi- 
cago, 127  Fed.  731  (holding  that  where 
a  gas  company  brought  suit  in  a 
federal  court  against  a  city  of  the 
same  state  to  enjoin  the  enforcement 
of  an  ordinance  on  two  grounds,  one 
of  which  Involved  a  constitutional 
quesUon,  and  the  court  determined 
such  question  adversely  to  complainant 
on  demurrer,  and  dismissed  the  bill 
for  want  of  jurisdicUon,  but  without 
prejudice  to  a  suit  In  a  proper  forum 
Upon  the  other  ground,  which  the  court 
refused  to  consider  on  the  merits,  the 
pendency  of  an  appeal  ft-om  such  de- 
cree of  dismissal  did  not  prevent  tlie 
company  from  bringing  such  second 

suit). 

Ala.— BoBwell  v.  Tunnetl.  10  Ala. 
968. 

Iowa, — Watson  v.  Richardson,  110 
Iowa  698.  80  NW  416,  80  AmSR  831. 

N.  D.— McLaln  v.  Numberg,  16  N. 
D.  138,  112  NW  246. 

Oh. — Cincinnati  Methodist  Protes- 
tant Church  V.  Laws,  13  Oh.  Clr.  Ct. 
147.  7  Oh.  Clr.  Dec.  178  (holding  that 
the  pendency  of  a  writ  of  error  to 
reverse  a  Judgment  as  to  the  right 
to-  the  use  of  a  certain  roadway  and 
as  to  certain  obstructlbns  therein  is 
not  a  defense  to  a  suit  to  enjoin  addi- 
tional obstructions  placed  In  the  road- 
way pending  the  writ  of  error). 

See  also  Salomon  v.  Peo.,  191  III. 
200.  61  NE  S3  [aff  89  IIL  A.  374] 
(holding  that,  where  an  administrator 
to  collect  was  ordered  to  pay  a  cer- 
tain sum  to  the  administrator,  and 
subsequently  the  court  disallowed  part 
of  a  credit  claimed  by  the  administra- 
tor to  collect  in  his  accounting,  and 
charged  the  same  against  him,  with 
interest,  and  he  appealed,  and  the 
administrator  sued  lor  the  amount 
v.'hlch  he  was  first  ordered  to  pay,  a 

Elea  in  abatement  setting  up  the  pend- 
ig  of  the  appeal,  and  averring  that, 
by  reason  of  tbe  appeal  it  had  not 
been  adjudicated  what  constituted  all 
the  property  of  the  estate  which  had 
come  into  his  hands,  and  that  until 
such  adjudication  he  could  not  deliver 
all  the  estate,  as  required  by  his  bond, 
was  without  merit)  ;  Smith  v.  Tobener, 
S2  Mo.  A.  601;  Moore  v.  Pelrce.  (Va.) 
9  SE  1008. 

ZdmUty  Of  msM,  ismua,  or  mi«f 
■ee  supra  8  80  et  seq. 

[a]  IB  aa  aetioB  to  recover  caai 


estate  It  is  no  defense  that  there  has 
been  an  appeal  from  the  judgment 
upon  which  plaintiff  bases  his  title. 
Peters  v.  Banta,  120  Ind.  416,  22  NE 
95.   23    NE  84. 

[b]  Action  aral»t  g^TBlshee,— 
Where  the  intervener  In  garnishment, 
having  prevailed,  sued  the  garnishee 
for  the  fund,  and  the  garnishee  pleaded 
in  abatement  pendency  of  an  appeal 
from  the  Judgment  In  the  garnishment 
suit  directing  him  to  pay  the  fund 
to  the  Intervener,  it  was  held  that 
the  plea  was  not  good.  Lake  Park 
State  Bank  V.  Rood,  162  Iowa  47,  181 
NW  66. 

[c]  Action  on  guardian's  hond.^ 

Where,  on  final  settlement  of  a 
guardianship,  the  court  adjudged  a 
balance  due  the  ward,  and,  In  an 
action  against  the  sureties  on  the  bond 
pending  appeal  defendants  admitted 
the  finding  against  the  guardian, 
denied  Its  correctness,  and  pleaded  In 
abatement  the  pendency  of  such  ap- 
peal, it  was  held  that  the  plea  set  up 
nothing  which  was  sufilcient  in  avoid- 
ance or  abatement,  and  It  was  proper 
to  render  a  Judgment  against  them  on 
plaintiff's  motion.  Chase  v,  Wright, 
116  Iowa  665,  00  NW  S67. 

[d]  PendenoT  of  appeal  from  01- 
voroe  decree  »ttmi)fiitg  proper  If  rights. 
— ^Where  a  decree  m  a  divorce  suit 
dividing  certain,  real  estate  between 
the  parties  was  pending  on  appeal,  one 
of  the  parties  oould  not  maintain  an 
action  against  the  other  to  recover  one 
half  of  the  value  of  certain  hay  cut 
by  the  latter  from  the  land  in  ques- 
tion. Richardson  v.  Richardson,  48 
Wash.  634,  86  P  1069. 

[e]  In  an  action  to  set  aside  a 
mortgage  as  a  olonA  on  title,  a  de- 
fense that,  in  a  former  action  between 
the  same  parties,  brought  for  the  fore- 
closure of  the  mortgage,  plaintiff  has 
appeared  and  defended,  and  that  an 
appeal  from  a  Judgment  in  that  action 
Is  pending  Is  good  on  demurrer.  Allen 
V.  Malcolm.  12  AbbPrNS  336. 

rf]  Appeal  from  order  denying  In- 
jnut^on. — The  pendency  of  an  appeal 
from  a  Judgment  denying  an  injunc- 
tion does  not  affect  the  right  of  de- 
fendant to  proceed  against  plaintiff 
touching  matters  involved  In  the  suit 
for  Injunction.  The  appeal  does  not 
have  the  effect  of  granting  the  In- 
junction. Smith  V.  Tobener,  32  Mo.  A. 
601. 

9.  Boswell  V.  Tunnell,  10  Ala.  958  ; 
Rieden  v.  Kothman,  (Tex,  Civ.  A.)  73 
SW  425  (holding  that  the  pendency  of 
an  appeal  by  a  creditor  from  a  Judg- 
ment In  favor  of  a  'garnishee  is  not 
ground  for  the  abatement  of  an  action 
brought  In  the  same  court  against 
the  garnishee  by  the  debtor,  but  such 
action  should  be  postponed  until  the 
appeal  Is  decided).  See  also  Cates  v. 
Mayes,  <Tex.)  12  SW  61  (holding  that 
it  was  no  ground  for  a  continuance 
that  an  appeal  was  pending  In  another 
suit  between  one  of  the  parties  and 
third  persons,  which.  It  was  alleged, 
would  determine  the  questions  raised 
in  the  suit  in  which  the  continuance 
was  asked). 

Identity  of  partte*  see  supra  i  99 
et  seq, 

10.  Tinker  V,  BaboocSi.  204  IIL  S71, 


68  NE  445  [aff  107  RI.  A.  78]  (hold- 
ing that  where  surviving  Joint  makers 
of  a  note  filed  a  bUl  against  the  payee 
to  be  relieved  from  liability  on  the 
ground  that  the  iMiyee  had  failed  to 
file  the  note  as  a  claim  against  the 
deceased  maker's  estate,  in  which  a. 
decree  was  entered  dismissing  the  bill 
and  holding  that  Icomplainants  were 
nrlnclpal  makers  with  the  deceased, 
and  an  appeal  was  taken  therefrom, 
plaintiff  could  not,  during  the  pen- 
dency of  such  appeal,  maintain  an- 
other bill  against  the  payee  to  be 
relieved  from  liability  on  flie  ground 
that  the  note  was  not  presented 
against  the  deceased  maker's  estate 
by  reason  of  an  agreement  between 
the  payee  and  the  attorney  for  such 
estate).  ' 

11.  U.  S.  v.  Norfolk,  etc.,  R.  Co., 
114  Fed.  682. 

13.  Lord  v.  Ostrander.  43  Barb.  (N. 
T.)  337 :  Haviland  v.  ^ehle,  11 
AbbPrNS  (N.  T.)  447  [aff  4  Daly 
649]  (where  It 'was  held  that,  where 
attachments  in  one  court  have  been 
vacated  for  irregularity,  and  the  suits 
dismissed  and  the  costs  paid,  the  pen- 
dency of  an  appeal  from  the  Judgments 
vacating  the  attachments  and  dismiss- 
ing the  suits  does  not  preclude  ttie 
issuing 'Of  attachments  for  the  same 
cause  In  subsequent  suits  by  the  same 
plaintiff  against  the  same  def^dant 
in  another  court). 

[a]  ^lamleaal  for  mat  vX  Jvrtedlo. 
tlott  without  pvejadlee  to  mlt  upon 
other  gronnd^In  Mills  v.  ChicaKo, 
127  Fed.  731,  a  gas  company  brouRht 
fiuit  In  a  federal  court  against  a  city 
of  the"^  same  state  to  enjoin  the  en- 
forcement of  an  ordinance  on  two 
grounds,  one  of  which  Involved  a  con- 
stitutional question.  The  court  deter- 
mined such  question  adversely  to  com- 
plainant on  demurrer,  and  dismissed 
the  bill  for  want  of  Jurisdiction,  but 
without  prejudice  to  a  suit  in  a  proper 
forum  upon  the  other  ground,  whieh 
the  court  refused  to  consider  on  the 
merits.  It  was  held  that  the  pen- 
depCy  of  an  appeal  from  such  decree 
of  dIamisBal  did  not  prevent  the  com- 
pany from  bringing  such  second  suit, 
and  that  its  refusal  to  do  so  on  de- 
mand of  a  stockholder  gave  him  the 
right  to  bring  it  In  his  own  name. 

[b]  Action  on  anpeal  bond^— The 
pendency  of  a  blU  in  equity  to  reinstate 
an  appeal  from  a  justice  dismissed  In 
the  circuit  court'  will  not  abate  a. 
suit  upon  the  appeal  bond,  Evans  v. 
Llngle,  66  111.  456. 

13.  Peck  v.  HotchklsB,  52  HowPr 
(N.  T.)  226  (holding  that  It  was  a, 
good  answer  to  an  action  for  fteiiinfc 
property  under  an  attachment  that  the 
suit  in  which  the  attachment  was 
issued  was  still  pending,  althoujth 
-plalntUTs  .complaint  In  the  attachment 
suit  was  dismissed,  where  an  appeal 
from  the  Judgment  of  dismissal  had 
been  duly  taken  and  the  appeal  was 
pending  undetermined).  And  see  Althen 
V.  Tarbox.  48  Minn.  18,  BO  NW  1018. 
31  AmSR  6  m 

[a]  Appeal  from  Jndfment  nstalm- 
Ing  demurrer. — A  prior  action  Is  still 
pending,  so  as  to  be  ground  for  abate- 
ment of  a  subsequent  action,  where 
there  Is  a  peaOjof  and  undetannined 
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lumsoit  has  been  dismissed  or  abandoned,  tlie  order 
fjf  nonstut  and  not  the  dismiasal  of  -the  appeal  is  to 
be  regarded  as  the  legal  termination  of  the  suit; 
and  the  pendency  of  &e  appeal  cannot  be  pleaded 
in  abatement  of  a  new  action  brought  in  the  interval 
betireen  the  order  of  nonsuit  and  the  dismissal  ef  the 
appeal." 

[f  148]  6.  Suit  on  Judgment  or  in  Aid  of  Jnc^- 
ment.  A  vrit  of  error  pending:  may  be  pleaded  in 
attttemoit  of  an  action  on  the  judgment,  -where  it 
appears  that  it  was  brought  prior  to  the  commenee- 
iiient  of  the  suit  on  the  judgment  and  that  the  requi- 
site steps  had  been  taken  to  render  it  a  supersedeas 
to  an  execution.*'  £ut  when  the  purpose  of  an 
action  is  merely  to  enforce  a  judgment,  the  plea  of 
another  action  pending  cannot  be  interposed  on  the 
action  upcm  the  judgment  merely  because  the  time 
for  appeal  has  not  passed;  the  only  plea  available 
being  that  the  judgment  has  been  suspended  by 
supersedeas  bond.*"  And  defendant,  in  an  action 
to  set  aside  a  conveyance  as  a  fraud  on  creditors, 
cannot  plead  in  abatement  that  an  appeal  is  pending 


from  the  juc^ment'  obtained  by  pluntiif  against  the 
grantor  of  the  fraudulent  conveyance,  where  no  stay  , 
of  execution  was  obtained  under  Aat  appeal*^ 

[$  149]  7.  Beveisal  on  Appeal.  A  former  suit 
is  still  pending,  although  the  jadgment  therein  has 
been  re\-ersed  on  appeal  and  the  cause  ronanded  for 
further  proceedings.*" 

[$  150]  K  Kecesaity  and  Mode  of  Making  Ob 
Jection — 1.  Necessitr  In  General.  The  objection 
tbat  another  suit  is  pending  for  tbe  same  cause,  to 
be  available  as  ground  for  abatonentf  must,  like 
other  grounds  of  abatement,  be  pleaded  or  in  some 
other  proper  nunner  presented  to  the  oourt,  or  it 
will  he  waived.*' 

151]  2.  Uode  of  Hakinr  ObjectioiL'°  At 
common  law,  and  in  some  states  under  the  statute, 
the  pendency  of  another  suit  between  the  same  par^ 
ties  and  involving  the  same  subjtet  matter,  where  the 
objection  does  not  appear  on  the  face  of  the  declara- 
tion or  complaint,  must  be  pleaded  by '  a  plea  in 
abatement,  and  if  not  so  pleaded  it  is  waived."  It 
cannot,  like  a  former  adjudication,  be  pleaded  in  bar 


appeal  by  defendant  from  a  Judgment 
fustalnlns  &  demurrer  to  his  complaint, 
bni.  or  petition.  Flsk  v.  Atklnaon,  71 
OaL  462.  10  P  S74.  12  P  49S :  Wester- 
velt  V.  Jones.  7  Kan.  A.  70,  62  P  194. 

1^  Trtmmier  v.  Trail.  18  S.  C.  L. 
480.  , 

15.  Wemple  v.  Johnson,  13  "^Fjid. 
(N,  T.)  516 ;  Jenkins  v.  Pepoon,  2 
Johns.  Cas.  (N.  Y.)  312;  Prlnn  v. 
E-lwards.  1  Ixl.  Raym.  47,  9]  Reioint 
927.  And  see  McJUton  v.  Jjovfi,  13 
111.   486.  64  AmD  449. 

16.  Sweetaer  v.  For,  (Utah)  ^34 
Fed.  699. 

As  to  Mthnw  om  tadsmMita  see 

Judinnents   [21  Cyc  1802X. 

IT.  Sewell  v.  Johnson.  (Cal.)  1S4 
P  704. 

Ul  GragWT  v.  Gregory,  32  N.  T. 
Super.  I.  where  a  Judgment  Is  re< 
versed  on  appeal  and  the  case  re- 
manded, and  no  final  disposition  has 
been  made  of  It,  the  action  In  which 
Fuch  Judgment- was  recovered  Is  pend- 
Inr,  and  a  complaint  In  a  suit  brought 
upon  the  same  cause  of  action  upon 
whfadi  the  Judgment  was  founded,  and 
between  the  same  parties  In  Interest, 
is  demurrable.  Capehort  v.  Von 
Campen.  10  Minn.  168. 

is.  col. — Brown  v.  Campbell.  110 
CaL  044.  48  P  12 ;  Walaworth  John- 
ima.  41  CaL  61;  XAke  Merced  Water 
Co.  r.  Cowles,  81  Cal.  214. 

Fla. — Sanford  v.  Cloud,  17  Fla.  622: 

G«u — Welchel  v.  Thompaoh,  82  Qa. 
S5».  99  AmD  470;  Williama  v.  Raw- 
lins. 88  Oa.  117. 

in.— Garrick  v.  Chamberlatn,  97  HI. 
(30:  Shepardson  v.  HcDolc^  49  XlL  A. 
350. 

Ind. — Lerch  v.  Aultman,  76  Ind.  162. 

Kan.— Ft.  Scott  v.  Pei^  6  Kao.  A. 
595.  49  P  111. 

Ky. — Curd  v.  Lewis,  1  Dana  851 ; 
Anderson  v.  Barry.  2  J.  J.  Marsh,  266. 

La. — State  v.  Riedy,  60  La.  Ann. 
258.  23  S  327. 

^!e. — North  Bank  v.  Brown,  60  Me. 
214.  79  AmD  t09<. 

7ifa£s. — Morton  v.  Sweetser,  12  Allen 
134. 

Mich. — Sulllngs  V.  Goodyear  Dental 
Vulcanite  Co..  30  Mich.  313. 

Minn. — Williams  v.  McGrade,  18 
Minn.  82;  Sistes  v.  Famham,  11  Minn. 
423. 

Mo. — BemedEer  v.  Miller,   44  Mo. 

Nebr. — Gregory  v.  Kenyon,  34  Nebr. 
«40.  62  I4W  686. 

N,  Y. — Holllster  v.  Stewart,  111  N. 
T.  644,  19  NE  782 ;  Hlrsh  v,  Manhat- 
tan R.  Co..  84  App.  Dlv.  374,  82  NTS 
T54.  12  NTAnnCas  158 ;  James  v. 
Wm*.  70  Hon  296,  24  NTS  149  :  White 
T.  Talmage,  86  N.  T.  Super.  223: 
Golden  v.  Metropolitan  EL  R.  Co.,  1 
Use;  141.  SO  NTS  680. 

K.  C. — Curtla  v.  Piedmont  Lumbar, 


etc.,  Co.,  109  N.  C.  401,  13  SB  944 ; 
Montague  v.  Brown,  104  N.  C.  161,  10 
SE  186;  Blackwell  v.  Dlbbrell,  103  N. 
C.  270,  9  SB  192 ;  Hawkins  v,  Hughes, 
87  N.  C.  lie ;  Walton  v.  Walton.  80  N. 
C.  26  ;  Smith  V.  Moore,  79  N.  C.  82 ; 
Wells  V.  Goodbread.  36  N.  C.  9. 

Pa. — Com  V.  Cope,  45  Pa.  161. 

Wash. — State  v.  King  County  Super. 
Ct..  14  Wash.  686,  46  P  670. 

W.  Va,— Riley  v.  Jarvis.  48  W.  Va. 
48.  86  8E  366 ;  Anderson  v.  Flercy,  20 
W.  Va.  282. 

Wis.— E.  M.  Fish  Co.  V.  Toung,  127 
Wis.  149,  106  NW  79B  ;  Wltte  v.  Foote, 
90  Wis.  226,  62  NW  1044  ;  Quinn  v. 
Qulnn,  27  Wis.  168 ;  Wilson  V.  Jarvis, 
19  Wis.  697.  - 

And  see  the  cases  cited  Infra 
31  161,  162,  See  also  Infra  H  666,  669 
et  seq. 

La]  BvldcBM  admitted  without  ob- 

j#ottim.  1 1  The  court  will  not  suppty  the 
plea  of  another  action  pending,  al- 
though evidence  thereof  was  admitted 
without  objection.  State  v.  Riedy,  60 
La.  Ann.  258.  28  8  827. 

fb]  Jttajra  and  oliaaoellor  the  aam* 
paraon.  The  pendency  of  a  prior  suit 
m  equity  for  the  same  cause  must 
be  brought  to  the  -attention  of  the 
circuit  court  In  an  action  at  law  by 
a  proper  plea,  notwithstanding  the 
fact  that  the  Judge  of  the  clncutt 
court  and  the  chancellor  are  the  same 
person.    Sanford  v. 'Cloud,  17  Fla.  632. 

ao.  SniBolanoy  of  plea  or  anowar 
see  Pleading  [31  Cyc  180,  181]. 

Who  may  rata*  objeotloa  see  Infra 
S   666   et  seq. 

31.  U.  S. — Stephens  v.  Monongahela 
Nat.  Bank,  111  U.  S.  197.  4  SCt  336, 
837.  28  L.  ed.  399,  400  note;  New 
York  Mut.  L.  Ins.  Co.  v.  Harris,  97  U. 
S.  331,  24  L.  ed.  969 ;  In  re  Buchan's 
Soap  Corp.,  169  Fed.  1017;  North 
Muskegon  v.  Clark,  62  Fed.  694,  10 
CCA  691 ;  Hurst  v.  Everett,  21  Fed. 
218 ;  Certain  Lo^  of  Mahogany,  6 
F.  Cas.  No.  2,559.  2  Sumn.  589 ; 
CheonKwo  v,  Jones,  6  F.  Cas.  No,  2,638, 
3  Wash.  359  ;  Post  v.  Sarmlento,  19  F. 
Cas.   No.   11.301,   2  Wash.  198. 

Ala. — Himes  Supply  Co.  v.  Parker, 
157  Ala.  612,  47  S  794  :  Danforth  v. 
Tennessee,  etc.,  R.  Co.,  98  Ala.  614, 
11  8  60:  Holley  V.  Younge,  27  Ala. 
208.  And  see  Maxwell  v.  Peters  Shoe 
Co..  109  Ala.  871,  19  S  412. 

Conn. — Tracy  v.  New  York,  etc.,  R- 
Co..  82  Conn.  1,  72  A  156. 

Fla.— Sanford  v.  Cloud,  17  Fla.  532. 

Oa.— iWilson  v.  Atlantic,  etc.,  R.  Co., 
116  Oa.  171,  41  SE  699  ;  Central  R., 
etc.,  Ca  V.  Coleman,  88  Ga.  294,  14 
SE  882;  Kennon  v.  Petty,  69  Oa.  175  ; 
Klllen  V.  Compton,  57  Ga.  63  ;  Welchel 
V.  Thompson,  89  Ga.  559,  99  AmD 
470;  WlllUuns  v.  Rawlins,  33  Ga.  117. 
See  also  Crowley  t.  EVeiBman.  9  Oa. 
A.  1,  70  SB  848. 


in.— Chicago  V.  Duffy,  218  III.  242. 
76  NE  912  [ad  117  IlL  A.  261];  Greer 
V,  Young,  120  III.  184,  11  NK  167; 
Shepardson  v.  McDole,  49  III.  A.  360. 

Ind, — Patterson  v.  Mercer,  23  Ind. 
l*;  Sherwood  v.  Hammond,  4  Blackf. 
604 ;  Smock  v.  Graham.  1  Blackf.  814. 

Iowa. — Hemmer  v.  Dunlavey,  143 
Iowa  286,  121  NW  1024. 

Ky. — Anderson  v.  Barry,  2  J.  J. 
Marsh.  266. 

La. — In  this  state  the  objection  must 
be  raised  In  limine  by  a  decllnaton' 
exception.  Fleitas  v.  Cockrem,  101  IT. 
S.  801,  26  L.  ed.  964:  State  v.  Riedy, 
50  La.  Ann.  268,  23  S  327.  See  Infra 
I  162  note  46  [a]. 

M& — North  Bank  v.  Brown,  60  Me. 
214,  79  AmD  609;  Small  v.  Thurlow, 
37  Me.  604. 

Md. — V.  8.  Bank  T.  M»ehauta'  Bank. 
7  Gill  416. 

Mass. — McManuB  v.  Donohue,  176 
Mass.  308,  66  NE  291;  Craig  Sliver  Co. 
V.  Smith.  163  Mass.  262,  89  NE  1116; 
Mattel  V.  Conant.  166  Mass.  418.  31 
NE  487 ;  Moore  v.  Spiegel,  143  Mass. 
413.  9  NE  827  ;  Morton  v.  Sweetsen  12 
Allen  134 ;  Crease  v.  Babcock,  10  Hetc. 
626. 

Mich.— Ryan  v.  HUls,  129  Mich.  170. 
88  XW_S92;  Sulllngs  v.  Goodyear 
Dental  Vulcanite  Ca.  88  Mich.  818 ; 
Near  v.  Mitchell,  28  Mich,  881. 

Mo. — Bernecker  v.  Miller,  44  Mo. 
108. 

N.  H. — Kempton  V.  Sullivan  Sav. 
Inst.,  63  N.  H.  681. 

N.  Y. — ^Wemple  v.  Johnson,  13  Wend. 
616 ;  Perclval  v.  Hlckey,  18  Johns.  267. 
9  AmD  210 :  Davis  Grainger.  3 
Johns.  269. 

N.  C— Blackwell  t.  Nblff^,  108  N. 
C.  270,  9  SE  192;  Harris  v.  Johnstm, 
66  N.  C.  478. 

Pa.— Gardner  v.  Klehl.  182  Pa.  194. 
37  A  829;  Com.  v.  Cope,  46  Pa.  161; 
Matter  of  Linn,  2  Pearson  487;  Navi- 
gation Co,  v.  Navigation  Co.,  3  Phlla. 
214. 

S.  a — Denny  v.  Garden,  4  8.  C.  L. 
70. 

Tenn. — Southern  R  Co.  v.  Brlgman, 
95   Tenn.   624.   32   SW  762. 

Va. — Williamson  v.  Paxton,  18  Gratt. 
<59  Va.)  475. 

Wis. — El  M.  Fish  Go.  v.  ToUDg,  127 
Wis.  149,  106  NW  796. 

Ont — Commercial  Bank  v.  Janrls,  | 
U.  C.  Q.  B.  O.  a  267. 

See  also  Anderson  v.  Plercy,  80  W. 
Va.  282. 

And  see  31  Cyc  171. 

Form  OKd  anflolenoy  of  plM  See 
Pleading  r31  Cyc  180]. 

[a]  Fendenoyof  auazbltrattonpxo- 
oMdlnfl',  to  be  available  as  a  defmse, 
must  be  pleaded  in  abatement*  Small 
V.    Thurlow,    37    Me.  604. 

[b!  FeBdMW7  of  an  aMudUMBt 
proeaafllny  must  be  pleaded  In  ^ate- 
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or  as  in  estoppel;^  nor  is  it  admissible  in  evidence 
under  the  general  issae.^ 

In  equity  this  defense,  if  it  does  not  appear  on 
the  face  of  the  bill,  should  be  made  by  plea  and 
not  by  answer,'*  unleas  a  statute  or  rule  of  eonrt 
allows  it  to  be  pleaded  in  the  answer." 

In  admiralty  the  objection  is  taken  by  a  special 
plea  in  the  nature  of  a  plea  in  abatement,  known 
as  a  dilatoiry  or  declinatory,  exception,  which  is 
always  brought  forward  before  the  general  defense 
in  bar  or  general  answer  on  the  merits.^' 

Demnrrer.   If  the  declaration,  bill,  or  complaint 


shows  on  its  face  that  a  prior  suit  is  pending  be- 
tween the  same,  parti^  for  the  same  cause,  but  not 
otherwise,  the  objection  in  abatement  may  be  taken, 
both  at  law  and  in  equity,  by  demurrer." 

Under  the  code  proTiiioiis  in  most  of  the  code 
states  advantage  may  be  taken  of  the  pendency  of 
a  prior  suit  for  the  same  caus^  by  demurrer  where 
the  fact  of  such  pendency  appears  on  the  face  ut' 
the  complaint;  otherwise  it  must  be  pleaded  in  abate- 
ment in  the  answer,  and  if  the  objection  is  not 
raised  either  '  by  demurrer  or  by  auBwer,  it  is 
waived.^ 


meat  and  not  In  bar  of  the  suit  Irvine 
V.  Lumbermen's  Bank,  2  Watts  &  S. 
{Pa.)  190;  Derham  v.  Berry,  5  Phlla, 
(Pa.)  476;  Navigation  Co.  v.  Naviga- 
tion Co..  3  Phtla.  (Pa.)  214.  Compare 
Machette  v.  Musgrave,  1  Fhlla.  (Pa.) 

[c1  VandMuqr  of  ffanlsluwitt  pro- 
B»iaiiig1ii  The  rule  requiring  the  pen- 
dency of  another  suit  to  be  pleactea  In 
abatement '  and  not  In  bar  applies  as 
well  where  the  prior  suit  la  a  gar- 
nishee proceeding  as  In  other  cases. 
Near  v.  Mitchell,  28  Mich.  382  ;  Irvine 
V.  Lumbermen's  Bank,  2  "Watts  A  8. 
(Pa.)  190;  Navigation  Co.  v.  Naviga- 
tion Co.,  8  Phlla  (Pa.)  214.  And  see 
Cheongwo  v.  Jonei.  6  F.  Caa.  No. 
2,688,  3  Wash.  8Cd. 

[d]  JWIgnMBts  for  taxM<— Bat  In 
Illinois  the  pendency  of  an  application 
for  Judgment  against  land  for  the 
taxes  of  a  prior  year  Is  a  good  d^ense 
against  the  rendUlon  of  Judgment  for 
the  same  taaes  on  a  second  applica- 
tion. The  statute  prescribing  that  the 
causes  of  objection  to  the  rendering 
of  Judgment  shall  be  specified  In  writ- 
ing embraces  every  defense,  and  the 
objector  Is  therefore  not  bound  to 
plead  the  pendency  of  the  former  suit 
In  abatement  Andrews  v.  Peo.,  7fi  111. 
606. 

02.  U.  S.— North  Muskegon  v. 
Clark,  62  Fed.  694,  10  CCA  691 ;  Hurst 
v.  Everett.  21  Fed.  218. 

111.— UeUlnger  v.  Peo.,  83  III.  A. 
4S«. 

Iowa. — ^Hemmer  v.  Dunlavey,  143 
Iowa  366.  121  NW  1024. 

Masa— Mattel  v.  Conant,  166  Maes. 
418.  31  NE  487:  Moore  v.  Spiegel, 
14f  Mass.  413.  9  NE  827. 

Mich. — Sulllnas  V.  Ooodyear  Dental 
Vulcanite  Co.,  36  Mich.  313 ;  Near  v. 
Mitchell,  23  Mich.  382. 

N.  Y. — Jenkins  v.  Pepoon,  2  Johns. 
Cas.  312. 

N.  C— Hawkins  v.  Hughes,  87  N. 
C.  116;  Harris  v.  Johnson.  65  N.  C. 
478. 

Pa.— PIndlay  v.  Kelm.  82  Pa.  112. 

33.  Sherwood  v.  Hammond,  4 
Blackf.  (Ind.)  504;  Smock  v.  Graham, 
1  Blackf.  (Ind.)  314  :  Near  v.  Mitchell, 
23  Mich.  382;  Perclvat  v.  Hickey.  18 
Johns.  (N.  T.)  267.  9  AmD  210;  Will- 
iamson T.  PaxtOB,  18  Oratt.  (69  Va.) 
476. 

[a]  In  Wohlgaa  It  Is  not  sufficient 
to  give  notice  of  a  special  defense 
under  the  plea  of  the  general  Issue. 
Mulr  V.  Kalamazoo  Corset  Co.,  165 
Mich.  624.  119  NW  1079. 

Waiver  by  pleadiav  In  bar  see  Infra 
1  1B2. 

.  34.  Pierce  v.  Feagans,  89  Fed.  687  ; 
Cummins  v.  Bennett,  8  Paige  (N.  Y.) 
79:  Battel!  V.  Matot,  58  Vt.  271.  6  A 
479:  Long  v.  Storle.  9  ITare  642,  41 
BngCh  542,  68  Reprint  '627.  And  see 
New  York  Mut.  L.  Ins.  Co.  v.  Harris, 
96  U.  S.  588,  24  L.  ed.  737  ;  Maxwell 
V.  Peters  Shoe  Co..  109  Ala.  371.  19 
S  412;  Moss  v.  Ashbrooka,  12  Ark. 
369  ;  Thomas  v.  Brashear,  4  T.  B.  Men. 
(Ky.)  66;  State  Bank  v.  Williams. 
Harr.  (MlcA.)  219:  Schench  v.  Yard, 
(N.  J.  Ch,)  86  A  81 ;  Van  Houten  v. 
Stev^on,  68  N.  J.  Eq.  490,  64  A 
1058,  69  N.  J.  Eq.  626,  64  A  1094 
[aff  69  N.  J.  Eq.  836,  M  A  11S4] : 
•OrllBng  V.  A.  A,  Orllllng  Iron  Co., 
«1  N.  J.  Eq.  869,  48  A  910;  McEwen 


V.  Broadhead.  11  N.  J.  Eq.  129;  Wells 
V.  Goodbread,  86  N.  C.  9;  Williamson 
V.  Smith,  4  Pa.  Dlst  307;  Pennsyl- 
vania Ins.,  etc,  Co.  v.  Philadelphia  Nat. 
Bank,  3  Pa.  Dlst.  91,  14  Pa.  Co.  193; 
Streater  v.  Rlcketts,  2  Kulp  (Pa.) 
529;  Green  v.  Neal,  2  Helsk.  (Tenn.) 
217:  Moore  v.  Holt.  3  Tenn.  Ch.  141; 
Macey  v.  Childress,  2  Tenn.  Ch.  23 ; 
Searlght  V.  Payne,  1  Tenn.  Ch.  186 ; 
Johnston  v.  Bower,  4  Hen.  &  M.  (14 
Va.)  487  ;  Neve  v.  Weston,  8  Atk. 
557,  26  Reprint  1121 ;  Crofts  v.  Wort- 
ley,  1  Ch.  Cas.  241,  22  Reprint  781; 
Murray  v.  Shadwell,  17  Ves.  Jr.  353,  34 
Reprint  186.  See  also  Equity  [16  Cyc 
289], 

Stiflolwiey  of  plM  see  Equity  [16 
Cyc  2891. 

[a]   A  praltmiaaiy  BBattwrn— As  an 

Incident  among  other  matters  'In  an 
answer  on  the  merits  it  will  not  avail. 
Curd  v.  Lewis,  1  Dana  (Ky.)  861; 
Anderson  v.  Plercy,  20  W.  Va.  282. 

36.  Tansey  v.  McDonnell,  142  Mass. 
220.  8  NE  49. 

36.  In  re  Certain  Logs  of  Mahog- 
any, 6  F.  Cas.  No.  2,  669,  2  Sumn,  689. 
See  Admiralty. 

37.  U.  S. — Berliner  Gramophone 
Co.  v.  Seaman,  111  Fed.  679 ;  Hurst 
V.  Everett,  21  Fed.  218. 

Ind. — Laporte  v.  Scott,  166  Ind.  78, 
TV  NE  878 ;  DeArmoad  v.  Bohn,  12 
Ind.  607. 

Ky. — Moore  v.  Sheppard,  1  Mete. 
97. 

N.  Y.— Gause  v.  Boldt.  49  Misc.  340, 
99  NYS  442;  Garvey  v.  New  York  L. 
Ins.  Co.,  14  NYClvProc  106 ;  Horn- 
fager  v.  Homfager,  6  HowPr  279. 

N.  C— Rogers  v.  Holt.  62  N.  C.  108. 

Pa.— Pittsburg,  etc.,  R.  Co.  v.  Mt. 
Pleasant,  etc,  R:  Ca.  76  Pa.  481 ; 
Williamson  v.  Smith,  4  Psk  Dlst  807. 

S.  C. — Duncan  v.  Duncan.  98  8.  C. 
487.  76  SE  1099. 

Tenn.— Hall  v.  Calvert,  Ch.  A,  46 
SW  1120. 

Utah.— Vance  v.  Heath,  129  P  36S. 

See  Infra  gg  669,  670. 

ITnder  the  codes  see  infra  this  sec- 
tion text  and  note  28. 

38.  U.  S. — Berliner  Gramophone  Co. 
V,  Seaman,  111  Fed.  679  (where  the 
allegations  In  the  complaint  were  held 
to  be  Insufficient  for  a  demurrer)  ; 
Hurst  V.  Everett.  21  Tea.  218. 

Cal. — Brown  v.  Campbell.  110  Cal. 
644,  43  P  12 ;  Coubrough  v.  Adams, 
70  Cal.  374.  11  P  684 ;  Larco  v.  Clem- 
ents. 96-  Cal.  132;  Lake  Merced  Water 
Co.  V.  Cowles.  81  Cal.  214 ;  Fresno 
Planing  Mill  Co.  v.  Manning,  (A.)  130 
P  196. 

Colo. — Mitchell  V.  Pearson,  34  Colo. 
278    82  P  446 

Ind. — Laporte  v.  Scott,  166  Ind.  78. 
76  NE  878;  Needham  v.  Wright,  140 
Ind.  190.  39  NE  510;  Champ  v.  Ken- 
drlck,  130  Ind.  649,  30  NB  787;  Bryan 
v.  Scholl,  lOfl  Ind.  867,  10  NE  107 ; 
Lorch  V.  Aultman,  75  Ind.  162. 

Iowa. — ^Aetna  Iron  Works  v.  Flrm- 
enlch  Mfg.  Co.,  90  Iowa  390.  67  NW 
904. 

Ky. — Moore  v.  Sheppard,  1  Mete.  97. 

Minn. — Somers  v.  Dawson,  86  Minn. 
42.  90  NW  119  ;  Wlllams  v.  McGrade, 
18  Minn.  82:  Capehart  v.  Van  Campen, 
10  Minn.  168. 

Mo.— McMahan  v.' Hubbard,  217  Mo. 
624.  118  3W  481 ;  Warder  v.  Henry, 


117  Ma  630.  23  SW  776;  Arthur  v. 
Rlckards.  48  Mo.  298;  Mlchelln  Tire 
Co.  V.  Webb,  143  Mo.  A.  870.  12" 
SW  948;  Muth  V.  St.  Louis  Trust  Co.. 
77  Mo.  A.  493  ;  Nicholson  v.  Golden, 
27  Mo.  A.  132.  See  State  v,  Morrison, 
244  Mo.  193,  148  SW  907. 

Mont. — Wetzsteln  v,  Boston,  etc.. 
Cons.  Copper,  etc.,  Mln.  Co.,  28  Mont. 
451.  72  P  86S. 

Nebr. — Spencer  v.  Johnston,  68  Nebr. 
44,  78  NW  482. 

N.  Y.— Porter  v.  KlnKsbarr,  77  N.  Y. 
ViA ;  Hlrsh  v.  Manhattan  R.  Co.,  84 
App.  Dlv.  874.  88  NYS  764.  13 
NYAnnCas  168 ;  Cobb  v.  Cullen  Bros., 
etc..  Steel  Co..  68  App.  Dlv.  179.  74 
NYS  66 ;  Parker  v,  Selye,  3  App.  Dlv. 
149,  38  NYS  164:  Hardon  v.  Ongley 
Electric  Co.,  89  Hun  487.  35  NYS 
406 ;  In  re  Mott,  36  Hun  669 ;  Wright 
V.  Maseras,  56  Barb.  621 ;  White  v. 
Talmage,  85  N.  Y.  Super.  223  ;  Greg- 
ory V.  Gregory,  33  N.  Y.  Super.  1 ; 
O'Belme  v.  Lloyd,  81  N.  T.  Super.  19, 
6  AbbPrNS  387  [rev  on  other  grounds 
43  N.  Y.  2481:  Bishop  v.  Bishop,  30 
N.  Y.  Super.  194 ;  Christy  v.  Llbby.  2 
Daly  418,  6  AbbPrNS  192;  Oaiise 
Boldt,  49  Misc.  340.  99  NYS  442;  San- 
chez, etci  Co.  V.  Hirscb.  27  Misc.  202. 
67  NYS  795  ;  White  v.  Oakes.  117  NYS 
938  ;  Whitehall,  etc..  Towing,  etc.,  Co. 
V.  Fish,  106  NYS  346 ;  Ansorge  v. 
Kaiser.  3  NYS  785,  22  AbbNCas  305  ; 
Peck  V.  Klrtz.  15  NYSl  698  [aff  113 
N.  Y.  669.  21  NE  1116]  ;  Garvey  v. 
New  York  L.  Ins.,  etc.,  Co..  14 
NYClvProc  106;  Ward  v.  Dewey,  12 
HowPr  193;  Gardiner  V.  Clark,  6 
HowPr  449  (rev  on  other  grounds  21 
NY  399]  ;  Homfager  v.  Homfager,  < 
HowPr  279,  1  CodeRepNS  412: 
Burrowes  v.  Miller,  2  CodeRep  101  : 
Bruckheimer  v.  Merchants'  Ins.  Co..  1 
NYCityCt  363. 

N.  C— Emry  v.  Chappell.  148  N.  O. 
327.  62  SE  411 ;  Alexander  v.  Norwo<Ml. 

118  N.  C.  881.  24  SE  119;  Curtis  v. 
Piedmont  Lumber,  etc.,  Co..  109  N.  C 
401.  18  SE  944  ;  Montague  v.  Brown. 
104  N.  C.  161,  10  SE  186;  Blachwoll 
V.  Dlbbrell.  103  N.  C.  270,  9  SE  1P2  : 
Hawkins  v.  Hughes,  87  N.  C.  115; 
Smith  V.  Moore.  79  N.  C.  82:  Harris 
v.  Johnson,  66  N.  C.  478  ;  Roger.*!  v. 
Holt,  62  N.  C.  108. 

Or. — Crane  v.  Laraen,  16  Or.  846.  16 
P  326.  ' 

Philippine. — Manuel  v.  Wigett.  14 
Philippine  9. 

S.  C. — Duncan  v.  Duncan.  93  S. 
487,  76  SE  1099;  Klddell  v.  Brlstow. 
67  S.  C.  175.  45  SE  174. 

Utah. — Vance  v.  Heath.  129  P  365. 

Wash. — Jackson  v.  McAuIey,  18 
Wash.  298,  43  P  41  :  Caine  v.  Seattle, 
etc.,  R.  Co.,  12  Wash.  696,  41  P  904. 

Wis. — Level  Land  Co.  No.  3  v. 
SIvyer,  112  Wis.  442.  88  NW  317. 

[al  Oronnd  of  dsanrrer. — <1)  Tht» 
demurrer  should  be  on  this  spedflo 
^ound.  Somera  v.  Dawson,  86  Minn, 
42.  90  NW^  119.  (2>  It  Is  not  sufH- 
clcnt  to  demur  for  want  of  facts. 
Basye  v.  Basye.  162  Ind.  172.  62  NK 
797  [overr  Rose  v.  Rose,  93  Ind.  179, 
In  so  far  as  It  may  be  an  authority  to 
the  contrary) ;  Aiken  v.  Bruen,  21 
Ind.  137.  _ 

[b]  WalTsr  Iqr  atrildw  from. 
aaawar^Under  Code  Civ.  Proc  i  168,, 
pnnidine  that.  If  It  does  not  an>ear 
on  the  face  of  the  complaint  that  an- 
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[10.  J.]  103 


Motion.  In  most  jarisdietions  the  objection  can- 
not be  raised  by  motion,  either  at  law  or  in  equity, 
as,  for  example,  by  a  motion  to  dismiss  or  to  stay 
the  second  suit,  or  a  motion  to  strike  it  from  the 
docket.^  In  some  states,  however,  the  rale  is  other- 
wise.'*' And  it  has  been  held  that  the  question  will 
be  dis|5o6ed  of  in  equity  on  motion  if  no  objection 
is  made  to  the  mode  of  raising  the  question.*"  A 
motion  is  the  proper  mode  of  raising  the  objection 
in  a  cdurt  in  which  there  are  no  formal  pleadings.^ 
There  is  also  an  exception  to  the  general  rule  when 
two  suits  are  brought  in  the  name  of  an  infant, 
in  whiefa  case  it  is  a  motion  of  course  to  obtain  a 
reference  on  the  statement  of  counsel  that  both 
suits  are  for  the  same  purpose,  to  see  which  of  them 
is  most  for  the  infant's  benefit,  and  so  most  proper 
to  be  proceeded  with." 

Replication  or  nply  to  plea  of  set-off  or  counter- 
claim. When  a  set-off  is  pleaded  in  an  action  de- 
fendant may  file  a  replication  setting  up  the  pen- 
dency of  a  prior  action^to  recover  the  demand  con- 
stituting the  set-off.'*.  And  if  a  plaintiff  against 
whom  a  counterclaim  is  pleaded  in  the  answer  would 
take  advantage  of  the  pendency  of  another  action 
on  the  same  demand  he  must  plead  it." 

Demnrror  or  replication  to  plea  and  snbseqnent 
pleadinss.  At  law  when  defendant  pleads  the  pen- 
dency of  another  Suit  in  abatement,  and  ^e  plea 


is  insufficient  in  form  or  substance,  the  proper 
course  is  for  plaintiff  to  demur.**  If  he  denies  that 
another  action  is  pending  for  the  same  cause  as 
alleged  in  the  plea,  he  should  put  the  fact  in  issue 
at  common  law  by  a  replication  of  nul  tiel  record 
or,  as  has  been  allowed  or  held  in  some  states,  by 
a  replication-  denying  in  terms  that,  at  the  com- 
mencement of  the  second  suit,  there  was  another  suit 
pending  for  the  same  cause  of  action.^  And  whers 
to  a  plea  of  set-ofif  plaintiff  files  a  replication  setting 
up  the  pendency  of  a  prior  action  to  recover  the 
demand  constituting  the  set-off,  a  rejoinder  may  be 
filed  by  defendant  setting  up  the  discontinuance  of 
such  prior'  action.'^  In  equity  plaintiff  may  reply 
joining  issue  on  the  facts  of  the  plea,  or  he  may 
have  ^e  plea  set  down  for  argument  on  its  suf&- 
ciency ;  but  the  usual  course  under  the  chancery  pTa<!-: 
tice  is  to  have  it  referred  on  motion  to  a  master 
or  other  officer  to  determine  vhether  the  two  suits  are 
for  the  same  matter." 

152]  3.  Time  of  Uaking  Objection  and  Waiver. 
Since  the  pendency  of  another  action  for  the  same 
cause  is  matter  in  abatement  onl^,  the  objection  must 
be  made  in  limine;  and  when  it  must  be  pleaded'^ 
the  plea,  as  a  rule,  must  be  filed  within  the  time 
prescribed  by  law  or  rule  of  court  for  the  filing  of . 
pleas  in  abatement  gaierally,  or  the  objection  will 
be  waived.*'  And  in  equity  in  order  to  abate  a  suit 


other  action  la  pending  for  the  same 
cause,  such  objection  must  be  taken 
by  answer;  and  S  169,  declaring  that 
If  the  objection  is  not  ao  taken  it  shall 
l»  deemed  waived,  where  such  objec- 
tion is  made  by  answer,  but  Is  stricken 
out  on  defendant's  motion  during  the 
trial,  it  is  waived.  Kiddell  v.  Brlstow, 
C7  S.  C.  17S,  46  SB  174. 

29.  Ala- — Maxwell  v.  Peters  Shoe 
Co.,  109  Ala.  371,  19  S  412 ;  Danforth 
V.  Tennessee,  etc,  R.  Co.,  93  Ala^  614, 

11  S  60.  See  also  HIraea  Supply  Co. 
V,  Parker.  157  Ala,  612,  47  S  79*. 

Ga. — Cratral  R.,  etc.,  Co.  v.  Coleman, 
88  Ga.  294.  14  SE  382 ;  Kennon  v. 
Petty.  B9  Qa.  175 ;  Killen  v.  Compton, 
&7  Ga.  63. 

Ind. — Champ  v.  Kendrick,  180  Ind. 
649.  30  NB  787  ;  Lorch  v.  Aultman, 
T5  Ind.  162. 

Mass. — Morton  v.  Sweetser,  12  Allen 
134 :  Crease  v.  Babcock,  10  Mete.  625. 

Mich. — Ryan  v.  Mills,  129  Mich.  170, 
88  KW  892. 

Mo. — ^Warder  v.  Henry.  117  Mo.  S30, 
23  SW  776;  Michetln  Ttre  Co.  v. 
Tebb.  143  Mo.  A.  679.  12?  SW  S48 
(where  petition  does  not  show  pend- 
ing of  another  action). 

K.  J. — Schenck  V,  Yard,  (Oh.)  86  A 
81:  Tan  Houten  T.  Stevenson,  68  N. 
J.  Eq.  490.  64  A  1068,  69  N.  J.  Bq. 
62<.  627,  64  A  1094. 

X.  T.— Bishop  V.  Bishop,  80  N.  T. 
Super.  194. 

Pa.— Gardner  v.  Kiehl.  182  Pa.  194, 
37  A  829. 

Tex. — Jones  v,  Nowland,  Dall.  451. 

Wash. — State  v.  King  County  Super. 
CL.  14  Wash.  686,  46  P  670. 

Wis-— Witte  V.  Ftmte.  90  Wto.  286. 

12  NW  1044. 

Ene_ — Murray  v.  Shadwell,  17  Vea. 
Jr  353.  34  Reprint  136  [dlsappr 
Annnymus.    Mosely    268,    26  Reprint 

See  also  Dismissal  and  Nonsuit  [14 
Cyc  431]. 

la]    B7  inotloa  to  quash  wrftn— 

The  pendency  of  a  prior  action  is  the 
■abject  of  a  plea  In  abatement,  not  of 
t  motion  to  quash  the  second  writ. 
Gardner  t.  Kiehl.  182  Pa.  194,  87  A 

[b]  Am  oflUaTlt  cannot  serve  the 
porpose  of  an  answer  in  abatement. 
Kellc^g  V.  Sutherland,  38  Ind.  164. 

[c]  Aa  oral  motlos  to  dismiss  not 
the  proper  remedy  see  Crowley  v. 
Freeman,  9  Oa.  A.  1.  70  SB  849. 

as.   Cord  y.  Lewis,  1  Dana  (Ky.) 


861:  Rogers  v.  jOdell,  99  N.  H.  417; 
Long^.  Jarratt,  94  N.  C.  448-  State 
V.  Atlantic  etc.  R.  Co..  77  N.  C.  299  ; 
Claywell  v.  Sudderth.  77  N.  C.  287. 
See  also  Ferst  V.  Powers,  68  S.  C- 
411.  36  SE  749  (where  two  suits  were 
instituted  for  the  same  cause  and  at- 
tachments isaued  in  each,  and  the  sec- 
ond attachment  was  quashed  on  mo- 
tion) ;  SUte  V.  King,  County  Super. 
Ct.,  14  Wash.  686,  46  P  670  (where  It 
was  said  that  the  better  practice  is  to 
set  forth  in  an  answer  all  the  facts 
and  not  to  file  a  motion  supported  by 
an  affidavit ;  but  It  was  held  that  the 
fact  that  a  stay  was  granted  on  a 
motion  instead  of  an  answer  was  not 
ground  for  reversal). 
'  Ca]  In  ohMMmrj. — It  has  been  said 
that  an  objection  to  a  suit  in  chancery 
court  that  another  chancery  suit  Is 
pending  in  the  same  court  for  the  same 
cause  of  action  may  be  presented 
either  by  a  plea  or  motion  to  dUnniss. 
Anderson  v.  Plercy.  80  W.  Va.  282. 
Compare  howevier  Maxwell  v.  Peters 
Shoe  Co..  109  Ala.  871.  19  8  412. 

fbj  Btsmlssal  bar  or*  detarmlna- 
tion  of  plea^A  court  cannot  dismiss 
a  case  on  motion  on  the  ground  of  a 
former  suit  pending  for  the  same  cause 
when  a  plea  of  such  auit  pending  has 
been  replied  to,  and  the  lasue  thereon 
remains  undisposed  of.  Qruler  v. 
McRoberts.  48  Mich.  12  NW  201. 

31.  Schenck  Yard.  (N.  J.  Ch.) 
86  A  81. 

33.  Langford  v.  Doniphan,  SS  Mo. 
A.  62  (holding  that  where  the  suita 
are  pending  In  a  justice's  court,  the 
proper  course  is  a  motion  to  dismiss 
or  to  strike  out)  ;  Matter  of  Linn,  2 
Pearson  (Pa.)  487  (holding  that  In 
the  orphans'  court,  where  there  were 
no  formal  pleadings,  an  objection  on 
the  ground  of  another  suit  pending 
could  properly  be  taken  ore  tenus). 

33.  Danlell  Ch.  Pr.  (Sth  ed)  69, 
684  ;  Battel!  v.  Matot.  58  Vt.  271,  5 
A  479  ;  Sullivan  v.  Sullivan,  2  Meriv. 
40.  35  Reprint  866. 

34.  Banlgan  v.  Woonsocket  Rubber 
Co..  22  R.  I.  93,  46  A  188. 

35.  Wltte  V.  Poote.  90  Wis.  236, 
62  NW  1044. 

36.  Pittsburg,  etc..  R.  Co.  v.  Mt. 
Pleasant,  etc.,  R.  Co.,  76  Pa.  481 ; 
Ralph  V.  Brown,  3  Watts  A  S.  (Pa.) 
395.  See-  Pleading  [81  Cyc  802  et 
seql. 

37.  Merrlam  v.  Baker,  9  Minn.  40; 
Pittsburg,  eta,  R  Ca  v.  Mt  Pleasant, 


etc,  R.  Co.,  76  Pa.  481.  See  also 
becker  v.  l.ebanon,  etc,  R,  Ca.  26  Pa, 
Super.  367. 

38.  Halght  V.  HoIIey,  3  Wend.  (N. 
T.)  268.  See  also  Leavltt  v,  Mowe, 
64  Md.  618.  Where  a  general  mode  of 
declaring  Is  allowed,  and  where,  al- 
though the  declarations  may  be  for  the 
same  cause,  yet  different  causes  of 
action  really  exist  and  are  intended  to 
be  sued  for  In  the  dftfercnt  actions,  and 
plaintiff  would  avoid  the  plea.  Instead 
of  pleading  nul  tiel  record,  he  must 
reply  and  specify  the  demands  for  the 
recovery  of  which  each  suit  was  com- 
menced and  thus  show  that  they  were 
not  for  the  same  cause  of  actum,  al- 
though apparently  identical  on  the 
record.  BufTum  v.  Tllton,  17  Pick. 
(Mass.)  610. 

39.  Banlgan  t.  Woonsocket  Rubber 
Ca,  22  R  I.  98,  4ff  A  188  fboldlng 
also  that  where  defendant  pleaded 
a  set-off,  and  by  replication  plaintiff 
pleaded  a  suit  iwndlng  to  recover  th» 
demand  ctHWtltutlng  the  set-off,  de- 
fendant could  not  be  prevented  from 
filing  a  rejtrfnder  that  the  suit  had  been 
discontinued  on  the  ground  that  a  sec- 
ond suit  had  been  commenced' against 
plaintiff  subsequent  to  the  action 
against  defendant,  which  plaintiff 
would  be  obliged  to  plead  by  surre- 
joinder causing  defendant  to  plead  the 
second  suit's  discontinuance,  and  ao  on 
ad  infinitum,  aince  the  pendency  of  a 
suit  subsequently  brought  cannot  be 
pleaded). 

40.  See  McEwen  v.  Broadhead,  11 
N.  J.  Eq.  129;  Battell  v.  Matot,  68 
Vt.  271,  6  A  479 :  1  Daniel!  Ch.  Pr. 
(Sth  ed)  637;  and  infra  I  164. 

41.  See  supra  II  160,  161. 

43.  Cal.— Brown  v,  Complwll,  110 
Cal.  ^U,  43  P  12;  Walsworth  v.  John- 
son. 41  Cal.  61. 

Oa.^Welchei  v.  Thompsmi,  89  Qa.  - 
669,  99  AmD  470:  Williams  v.  Rawlins, 
33  Oa.  117. 

Ind. — Patterson  v.  Mercer,  23  Ind.- 
16. 

Maaa. — Oease  v.  Babcock,  10  Mete 
526  ;  Colt  V.  Partridge,  7  Mete  670. 
Mo. — Bemecker   v.   Miller,    44-  Mo. 

102. 

N.  T.— Hollister  v.  Stewart,  111  N:. 
Y.  644,  19  NE  782 ;  Bishop  v.  Bishop, 
30  N.  Y.  Super.  194. 

N.  C— BUtckwell  v.  Dlbbrell,  108 
N.  C.  270,  9  SB  192;  Smith  v.  Moore;. 
79  N.  C.  42.  ■  - 

Pa.—Rlddle  v.  Stevens,  t  8«g.  *  R 
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because  of  the  pendency  of  another  suit  involving 
the  same  subject  matter  the  party  seeking  a  dismissal 
must  have  been  diligent.*'  As  a  rule  therefore  the 
defuse  is  waived  if  defendant,  having  actual  or 
constructive  knowledge  of  the  prior  suit/*  goes  to 
trial  on  the  merits  without  pleading  it,  or  in  most 
Jurisdietions  if  he  merely  pleads  in  bar  or  other- 
wise to  the  merits.*"  In  some  jurisdictions,  however, 
the  court  may  in  its  discretion  permit  the  pendency 
of  another  suit  to  be  pleaded  after  the  proper  time 
for  such  a  plea  has  passed.*"  In  equity  the  objec- 
tion is  waived  by  consent  to  a  hearing. 

Wairer  of  objection  when  pleaded.  .Even  when 
the  pendeney  of  a  prior  action  has  been  properly 
and  seasonably  pleaded  by  plea  or  uiswer  in  abate- 
ment it  may  be  waived,  and  as  a  rale  it  is  waived 
if  defendant,  withovt  insistii^  on  the  objection,  pro- 
eeeds  to  a  trial  or  hearing  on  the  merits,*'  or  bases 
a  motion  for  dismiseal  upon  another  ground.**  And 
an  answer  to'^tiio  merits  constitntes  a  waiver  of  a 
prerionsly  interposed  plea  or  other  objection  on  the 
eroond  of  the  pendency  of  another  action  for  the 
same  canae,"*  unless,  as  held  in  most  jurisdictions,  the 
objection  has  been  overruled  and  an  exception  prop- 
oriy  saved."^ 

.  Fliwdlng  witti  plea  or  answer  In  bar.  At  common 
law  the  pendency  of  another  action  for  the  same 
eanse,  being  matter^  in  abatement  only,  cannot  be 
joined  in  a  plea  with  matter  in  bar  or  pleaded  sepa- 


6S7:  Machette  v.  Musgrave,  1  Phlla. 
18<. 

Tatm. — Tipton  v.  State  Bank,  11 
Helsk.  141.  ~ 

WIfl. — EL  M.  Fish  Ca  v.  Young,'  127 
Wla.  149.  106  NW  795 ;  WItte  v.  Foote, 
90  Wla.  m.  62  NW  1044. 

And  see  the  oases  cited  In  the  fol- 
lowing notea  Bee  also  Infra  ||  674  et 
«eq  689. 

fa]  Aftsr  ooatiiinuio*. — The  plea 
la  not  too  late  when  filed  after  a  con- 
tinuance had  with  express  reser\-a- 
tion  of  the  right  to  make  defense. 
Pannelfee  v.  Tennessee,  eta.  R  Co.,  13 
Lea  (Tenn.)  600. 

43.  Soheock  v.  Yard.  (N.  J.  C7h.)  86 
A  81. 

4^  Draugfan  v.  Wolf,  11  KyL  366. 
See  Infra  i  691. 

46.  IT.  a— Cook  v.  Burnley,  11 
Wall.  «9.  10  L  ad._^9 ;  Marshall  v. 
Otto.  fiO  Fed.  M9 ;  Hbrst  v.  S^verett, 
SI  Fad.  SIS. 

III.— Lamb  v.  Chicago,  219  HI.  229. 
76  Nm  343;  Chicago  v.  Duffy.  218 
III.  Ui.  7fi  Its  9lF  [afr  117  111.  A. 
S6LI ;  Mulllkln  v.  Cleveland,  etc.,  R. 
Co.,  164  III.  A.  ST:  HcDavld  V.  Bork, 

95  ni.  A.  482. 

Ind. — Patterson  v.  Mercer,  22  Ind. 
16:  Estep  V.  Larsh,  21  Ind.  190. 
'  Ho. — Baler  v.  Berberich.  86  Mo.  50 
[arr  IS  Ma  A.  6871. 

Nebr. — Smith  v.  Spaulding,  40  Nebr. 
S3«.  68  KW  969. 

N.  J.— DeCamp  v.  Miller,  44  N.  J. 
Li.  6  it. 

Pa. — Undlay  v.  Kelm,  62  Pa.  112; 
Oreen  v.  North  Buffalo  Tp.,  66  Pa. 
110 :  Hartz  v.  Com.,  1  Grant  359 ; 
Bngle  V.  Nelson,  1  Penr.  &  W.  442  ; 
Biddle  V.  Stevens,  2  Serr.  A  R.  637  : 
Marshall  v.  Marshall  17  Pa.  Dlst.  833  ; 
Holtxner  v.  Byrne,  10  WklyNC  101. 

Tenn. — Southern  R.  Co.  v.  Butrman, 

96  Tenn.  624.  32  8W  762  f  Tipton 
V.  State  3Bank.  11  Helak.  141. 

Ter. — Traweek  v.  Martin  Brown  Co., 
74  Tex.  622.  12  SW  216  (unles!*  order 
of  pleading  Is  changed  by  consent  of 

f artles)  ;  Hallwrt  v.  San  Saba  Springn 
And.  etc.  Assoc.,  (Civ.  A>  34  «W 
6S6 ;  Maxwell  v.  Cisco  First  Nat  Bank, 
(Civ.  A.)  24  SW  848. 
See  also  infra  i  674  et  seq. 
[a]  la  •■•—*-*"»  (1)  when  an- 
oUiv  aotton  la  pending  before  the  same 
tribunal  or  one  of  concurrent  Juris- 
diction between  the  same  parties,  for 


the  same  object  and  the  same  cause  of 
action,  the  cause  will  be  dismissed  on 
the  exception  of  lis  pendens,  but  the 
exception  is  declinatory,  and  must  be 
pleaded  In  limine  litis.  If  it  is  not, 
the  court  cannot  notice  it.  Code  Pr. 
art  33B  eubd  2.  And  see  Flutaa  v. 
Cockrem,  101  U.  S.  301,  25  L.  ed, 
954  :  State  v.  Rledy,  60  La.  Ann.  258, 

23  S  327 :  Mix  v.  His  Creditors,  39 
La.  Ann.  ■624,  2  S  391 ;  Long  v.  Long, 
3  Rob.  108 ;  Ludewig'a  Succ,  3  Rob. 
92 :  Cazeau  v.  Lesparre,  17  La.  498 ; 
Weeks  v.  Flower,  9  La.  379 ;  Bourguig- 
non  V.  Destrehan,  6  La.  116;  Kelly  v. 
Breedlove,  9  Mart  492.  <2)  It  has 
been  held,  however,  that  an  exception 
of  lis  pendens  filed  without  objection 
after  the  plea  of  res  judicata  la  over- 
ruled, but  before  a  default,  will  be 
considered  as  filed  In  time.  Byrne  v. 
Prather.  14  La.  Ann.  668.  <3)  But 
the  plea  of  Us  pendens.  bebiR  a  de- 
clinatory exception.  Is  not  permitted  In 
an  answer  to  the  merits,  and  If  It  la 
Incorporated  In  an  answer  it  is  there- 
by waived  and  loses  Its  efficiency  as 
an  exception.  Mix  v.  Creditors,  39 
La.  Ann.  624.  6  S  391. 

[b]  Objeotion  on  appeal^The  ob- 
jection cannot  be  first  raised  on  appeal, 
Aiken  v.  Bruen,  21  Ind.  137  ;  DeCamp 
V.  Miller,  44  N.  J.  L.  617  ;  Parmelee  v. 
Tennessee,  etc,  R.  Co.,  13  Lea  (Tenn.) 
600. 

rc]    On  motion  for  new  trial. — The 

defense  comes  too  late  when  raised  for 
the  first  time  on  a  motion  for  a  new 
trial.  Baler  v.  Berberick.  86  Mo.  60 
[aff  13  Mo.  A-  687]. 

rd]  BastaiidT  prooMdlsir- — 1'he 
plea  Is  inadmissible  in  proceedlmrs 
under  the  bastardy  statute  after  de- 
fendant has  recognized  to  appear  and 
answer.  People  v.  Smith,  66  Mich.  1, 
31  NW  699. 

40.  Coubrough  v.  Adams.  70  Cal. 
374,  11  P  634  (where  it  was  held  that 
it  was  within  the  discretion  of  the 
court  to  permit  defendant,  at  the  close 
of  the  trial,  to  amend  his  answer  by 
setting  up  the  pendency  of  another 
action  Involving  the  same  cause  of 
action).    See  also  II  689,  693. 

4/t.  Curd  V.  Lewis,  1  Dana  (Kt.) 
861;  Hertell  v.  Van  Buren,  S  Eaw. 
(N.  T.)  20  [aff  9  Paige  62  (rev  on 
other  grounds  4  Hill  492)1. 

48.    Foster  v.  Foster,  71  SW  684, 

24  KyL  1396:  McMahan  v.  Hubbard, 


rately  in  abatement  at  the  same  time  with  a  plea  iu 
bar,  nor  can  it  be  joined  in  au  answer  in  equity  with 
a  defense  on' the  merits;  and  if  it  is,  the  objection 
is  waived."'  This  rule,  however,  has  been  expressly 
changed  by  statute  in  some  states,  and  it  does  not 
apply  under  the  codes,  which  do  away  with  pleas  in 
abatement  and  allow  all  defenses  to  be  set  up-  in  the 
answer." 

Effect  of  stipulation.  As  we  shall  see  in  another 
place  a  party  may  by  stipulation  waive  the  right  to 
plead  the  pendency  of  another  action  in  abatement; 
afid  on  the  other  hand  the  parties  may  by  stipula- 
tion prevent  a  pleading  or  going  to  trial  on  the 
merits  from  operating  as  a  wuvor  of  a  plea  in 
abatement."* 

153]  L.  Trial  or  Doterminatton  of  IiBn*— L 
At  Conunon  Law.  At  common  law  the  isanes  arising 
upon  a  plea  of  another  action  pending  must  be  tried 
and  disposed  of  before  pleadmg  to  Uie  merits.'^ 

DismissaL  The  court  cannot  dismisa  a  case 
on  motion  on  the  ground  of  the  pendeney  of  a 
prior  suit,  where  a  plea  oti  that  ground  haa  been 
replied  to  and  the  issue  thereon  remama  undis- 
poaed  of." 

154]  2.  In  Eonity—ft.  Setting  Flea  Down  for 
Ar^unent.  In  equity  several  courses  are  open  to 
complainant  on  the  filing  of  a  plea  of  another  suit 
pending.  He  may  set  such  plea  down  for  argument 
on  its  sufficiency;"^  but  as  a  rule  this  course  admits 

217  Mo.  624,  118  SW  481:  Smith  v. 
Spauldlng:,  40  Nebr.  339,  58  NW  962. 

49.  Hlrsh  V.  Manhattan  R.  Co..  84 
App.  Dlv.  374,  82  NYS  754. 

50.  Mix  v.  His  Creditors,  39  La. 
Ann.  624,  2  S  391 ;  Halbert  v.  San 
Saba  Springs  Land,  etc.  Assoc.,  (Tex. 
Civ,  A.)  34  SW  636.    See  Infra  S  698. 

51.  See  Ipfra  !  599. 
Ofl.    U.  S.— Marshall  v.  Otto.  59  Fed. 

249. 

^^Ind. — Kenyon  v.  Williams.  19  Ind. 

Ky. — Curd  v.  Lewis.  1  Dana  SBl. 
Tenn, — Southern  R.  Co.  v.  Brleinan, 
96  Tenn.  *24.  32  SW  762. 

W.  Va. — Anderson  v.  Plercy,  SO  W. 
Va.  282. 

See  also  infra  I  696. 

63.  Ark.— Erb  v.  Perkins,  S2  Ark. 
428  ;  Orider  v.  Apperson,  S2  Ark.  8S2. 

Ind. — Bond  v.  Wamer,  28  Ind.  462. 
Mow— Warder  v.  Henry,  117  Ma  BSO, 
23  SW  7T«„ 

N.  T.— Oardner  v.  Clark,  21  N.  Y. 
399:  Sweet  V.  Tuttle.  14  N.  T.  486  : 
Owens  v.  Loomls.  10  Hun  600:  Peck  v. 
Klrlz.  15  NTSt  698  [aff  118  N.  T. 
669,  21  NE  1116]  ;  Groshons  v,  Lyons. 
CodeRepNS  348  [aff  16  Barb.  461). 

N.  C. — Cook  v.  Cook.  74  SE  639 ; 
Curtis  V.  Piedmont  Lumber,  etc..  Co., 
109  N.  C.  401,.  13  SE  944;  Montairue 
V.  Brown,  104  N.  C.  ISl.  10  BE  186. 
See  Infra  S  696. 

64.  See  infra  t  600. 
66.    Peck   V.   KIrts.   16   NYRt  698 

Faff  113  N.  y.  <6»,  SI  NE  1116].  See 
Infra  I  602. 

se.  Grulor  v.  McRoberts,  48  Mleh. 
316,  12  NW  201.  " 

ST.  Zimmerman  v.  So  Relle,  80  Fed. 
417,  25  CCA  518;  Moore  v.  Holt,  3 
Tenn.  Ch.  141 ;  Macey  v.  Childress,  2 
Tenn.  Ch.  23 ;  Seariirht  v.  Payne,  l 
Tenn.  Ch.  186;  Mont'-omery  v.  Olwell. 
1  Tenn.  Ch.  183  ;  Tarleton  v.  Barnes,  2 
Keen  632,  15  EngCh  632,  48  Reprint 
772. 

[a]  l>«iimrter.^The  flllnEr  of  a  de- 
murrer to  a  plea  in  equity,  instead  of 
setting  the  plea  down  for  argrument,'  Is 
contrary  to  equity  procedure:  but  It 
has  been  held  that  If  no  substantial 
rlgbts  have  been  affected  thereby,  the 
Irregularity  may  be  Ignored.  The  til- 
ing of  the  demurrer  therefore  may  be 
treated  as  the  equivalent  of  Bettlns 
the  plea  down  for  argument,  and  an 
order  overrullnK  the  demurrer  may  be 
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the  trotit  of  the  plea  and  it  must  be  allowed  if  not 
defective  in  form. 

155]  b.  Joinder  of  Imho  npon  Facts  of  Plea: 
Complainant  may  join  issiie  npon  the  facte  of  the 
plea." 

li  156]  «.  Beierence— (1)  In  General  Com-^ 
plainant  may  obtain  a  reference  to  'a  master  or  other 
officer  having  similar  powers,  aeeordii^  to  the  prac- 
tice, to  ascertain  whether  both  suits  are  for  the  same 
matter^  which  was  the  usual  English  practice  in 
chance ry.*°  Or  complainant  may  admit  as  much  of 
the  plea  as  he  likes  anH  take  a  reference  for  the 
remainder."*  But  it  has  been  held  that  the  practice 
of  refertnig  to  a''ina8ter  a  plea  of  the  pendency  of 
another  suit  between  the  same  parties  as  to  the  same 
matter,  instead  of  setting  it  down  for  argument,  has 
DO  application  where  the  former  suit  is  in  a  court 
of  a  different  jurisdiction." 

157]  (2)  Natore  of  Reference.  It  has  been 
held  that  where  defendant  pleads  another  smt  "penA- 
'mg  for  the  same  cause,  the  reference  to  the  master 
to  inquire  and  report  as  to  the  tmth  of  tiie  plea  is 
a  mere  pieliminary  proceeding;^  and  that  ^ere  the 
report  is  in  favor  of  flie  tmth  of  the  plea  no  further 
nroceedings  can  be  had  thereon  by  ei^er  party  until 
rhe  plea  has  been  argued  and  diq;>osed  of.** 


rei^aed  as  la  effect  an  order  that  the 
I'iea.  be  allowed;  and  In  such  case 
liUinUff  wUI  be  entlUed  to  then  take 
t^ue  upon  the  fact  stated  In  the  plea. 
Zimmerman  v.  8o  B^e,  80  Fed.  417, 
2S  CCA  618. 

58.  Battell  v.  Matot,  SS  Vt.  271,  5 
A  479 :  Rowley  t.  Williams,  6  Wis. 
151 :  Jones  v.  Se^ira,  l  PhlL  82,  19 
EngCh  as,  41  Reprint  668 ;  Tarleton  v. 
Barnes,  S  Keen  US,  16  EngCh  688,  48 
R^rtnt  772. 

raj  OOBira*— UcBwen  v.  Broad- 
head.  11  N.  J.  Eki.  129  (where  It  was 
hrid  that  the  only  question  for  the 
court  to  determine  when  the  plea  of 
another  action  pending  Is  set  down 
for  arsmnent  Is  whether  the  plea  -Is 
fooa  in  point  of  form.  If  It  la,  then 
complainant  may  still  reply  If  he  de- 
sires, or  be  may  take  a  reference  to  a 
master  to  ascertain  the  fact  upon 
which  the  idea  stands).  And  Bee 
Zimmerman  v.  So  RtSle,  80  Fed.  417,  25 
CCA  518 :  Matthews  v.  Roberts,  2  N. 
J.  Eq.  338. 

59.  Zlnmierman  t.  So  Retle,  80 
Fed.  417,  26  CCA  618;  McEwen  v. 
Broadhead,  11  K.  J.  Ek)..129;  Allen  t. 
Allen.  3  Tenn.  Ch.  146 ;  Searlght  v. 
Paynes  1  Tenn.  Ch.  186 ;  Montgomery 
v.  oiwell.  1  Tenn.  Ch.  18S.  Compare 
however  1  I>anlell  Ch.  Pr.  (6th  ed) 
S37:  Battell  V.  Hatot,  68  Vt.  271 
B  A  479. 

[a]  In  M9W  Jersey  wfiere  a  plea 
of  a  fonnw  suit  pending  Is  pleaded 
complainant-may  take  issue  upon  the 
facts  <tf  the  plea,  or  a  reference  to  a 
msFter  to  ascertain  the  fact  whether 
both  suits  are  tor  the  same  matter.  If 
he  does  neither,  defendant  must  set 
the  plea  down  for  argument.  McEwen 
?.  Broadhead.  11  N.  J.  Eq.  129. 

rbl  Seplloatloa  to  plea^In  Tenn- 
essee the  complainant  may  Join  Issue  on 
fhi  plea  of  a  former  suit  pending,  and, 
whether  a  formal '  replication  is  re- 
•raired  or  not.  a  general  replication.  If 
file4.  can  do  no  harm.  Allen  t.  Alien, 
S  Tenn.  Ch.  146. 

60.  X.  J. — ^McEwen  V.  Broadhead, 
II       J.  Eq.  129. 

X.  T.— Hart  v.   PhUips,   9  Paige 

N*.  C— Brlce  T.  Uallett,  8  N.  C. 

314. 

Pa — Cleveland,  etc.,  R.  Co,  v.  Erie, 
27  Pa.  380. 

Tran. — Searlght  v.  Payne,  1  Tenn. 
Ch.  136. 

Vt— Batten  V.  Matot  68  Vt.  271, 
3  A  470. 


Wis. — Rowley  v,  Wllliama,  6  Wis. 
151. 

Eag. — Houstoun  v.  Sllgo,  29[  Ch.  D. 
448;  Long  v.  Storle,  9  Hare  642,  41 
EngCh  642,  68  Reprint  627 ;  Tarleton 
V.  Barnes,  2  Keen  682,  16  E&igCh  632, 
48  Reprint  772;  Carrick  v.  Toung,  4 
Madd.  437,  66  RepHnt  766;  Uriln  v. 
Hudson,  1  Vem.  Ch.  332,  23  Reprint 
602;  Jones  v.  Segueira,  1  Phil.  82,  19 
EngCh  82,  41  Reprint  662;  Wild  v. 
Hobson,  2  Ves.  &  B.  105,  36  Reprint 
269 ;  Beames  Orders  176. 

[al  tn  Tenaoat  the  practice  on 
the  filing  of  a  plea  of  another  action 
pending  is  not  to  reply  to  such  a  plea, 
nor  to  set  It  down  for  argument,  but 
to  refer  It  on  motion  at  once  and  of 
course  to  a  master  to  ascertain  and 
report  whether  or  not  both  suits  are 
.for  the  same  matter.  Plaintiff  may 
except  to  the  master's  report  and  bring 
the  matter  on  to  be  argued  before  the 
court,  and  If  he  concseives  the  plea  to 
be  defective  In  form  or  otherwise,  in- 
dependent of  the  mere  truth  of  the 
matter  pleaded,  he  may  set  down  the 
plea  to  be  argued  as  In  the  case  of 
pleas  in  general.  Battell  v.  Matot.  68 
Vt.  271,  6  A  479. 

[b]  Fxaotloe  In  Wlsoonabu — In  Row- 
ley v.  Williams,  5  Wis.  J51,  168,  the 
court  said :  "As  we  have  no  masters 
In  chancery  in  this  state,  nor  any  cor- 
responding officer,  witt>  correlative 
powers  and  duties,  many  of  the  func- 
tions of  that  officer  devolve  upon  the 
court,  and  we  see  no  reason  why  a 

Elea  of  [another  suit  pending]  may  not 
B  disposed  of  by  the  court,  as  the 
like  duties  are  performed  in  respect 
of  other  pleas.  In  like  manner  as  the 
court  would  dispose  of  It  upon  hear- 
ing, after  the  report  of  the  master." 

[c]  Beferenoe  to  olerk  of  courts 
Upon  a  plea  in  equity  of  another 
action  pending,  it  was  proper  practice 
In  Tennessee  to  refer  the  plea  to  the 
clerk  to  report  whether  the  suits  were 
for  the  same  cause  of  action.  Oreen 
V.  Neal.  2  Hetsk.  (Tenn.)  217. 

[d]  Xafsrenoe  to  eenit  oommis- 
sionev.— In  equity,  on  the  filing  of  a 
plea  of  another  action  pending,  the 
plea  will  be  referred  to  a  commissioner 
of  the  court  to  report  upon  the  facts. 
Johnston  V.  Bower,  4  Hen.  &  M.  (14 
Va.)  487. 

[el  The  salt  Is  stayed  during 
the  reference  as  a  matter  of  course. 
Araory  v.  Brodrlcft.  Jac  630,  4  BogCh 
630,  87  Reprint  960. 


158]  (3)  Manner  of  Obtainins  Reference.  It 

seems  that  a  reference  as  to  whether  two  eaita  are 
for  tiie  same  matter  is  obtained  by  plea  and  not  by 
motion,*"  except  where  two  snits  are  brought  in  the 
name  of  an  infant,  in  which  case  it  is  a  motion  of 
course  to  obtain  a  reference  on  the  etatement  of 
counsel  that  both  suits  are  for  the  same  pnrpoee,  to 
see  whidi  of  them  is  most  for  the  infant's  benefit, 
and  so  most  proper  to  be  proceeded  with." 

[(  159]  3.  Under  fhe  Codes.  67  the  codes  the 
distinction  in  the  method  of  pleading  another  action 
pending  and  of  proceeding  upon  the  issue  in  that 
respect  has  generally  been  abolished,  the  plea  of 
another  action  pending  being  joined  by  the  answer 
with  matter  gbing  to  the  merits,  and  all  the  issues 
raised  by  the  answer  being  tried  together.*'  If  the 
jury  find  for  defendant  on  sndi  plea,  other  issues 
raised  1^  the.  answer  need  not  be  considered.'^  But 
in  some  states  the  ptaptr  practice  is  to  hear  and 
determine  the  plea  or  answer  in  afaatemoit 
first.* 

[$  160]  4.  Under  OivU  Law.  Under  the  eivU 
law  a  dilatoiy  exception  by  defendant  on  the  ground 
of  lis  pendens  must  be  disposed  of  before  the  court 
can  enter  npon  a  eonsideratifm  of  the  merits  of 
the  case."* 

[f]  Xt  is  not  neoessary  to  refer 
the  tmtli  of.  a  i^ea  to  a  master  when 
the  fact  can  be  ascertained  by  the 
court  by  an  Inspection  of  the  record. 
Harrlsburg  v.  Harrlsbuitr  City  Pass.  R. 
Co.,  4  Dauph.  Co.  (Pa.)  163. 

[g]  The  oonrt  may  refnse  a  mth- 
tlon  for  reference  where  the  pleadings 
clearly  show  that  different  questions 
are  raised  In  the  two  suits.  Lorlng  v. 
Marsh.  16  F.  Cas.  No.  8,614,  3  ClltC. 
311. 

61.  Searlght  v.  Payne;  1  Tenn.  Ch. 
186 ;  Jones  v.  Segueira,  1  PhlL  82,  18 
KngCh  82,  41  Reprint  562. 

63.  Zimmerman  v.  So  Relle.  8ft 
Fed.  417.  26  CCA  618;  Billon  v. 
Alvares,  4  Ves.  Jr.  867,  81  R^pilnt 
182.  ComparsL  however,  Houstoun  ▼. 
Sllgo,  20  Ch.  D.  448. 
^^63-   Hart  V.  Philips,  9  Paige  (N.  Y.) 

04,  Hart  v.  PhillpB,  9  Paige  (N.  T.)" 
292  (where  it  was  held  that  where  a 
defendant  pleads  another  suit  pending 
for  the  same  cause,  and  the  report  of 
the  master  finds  that  the  plea  is  true, 
defendant  cannot  obtain  an  order,  on 
motion,  to  dismiss  complainant's  "bill, 
but  he  must  bring  the  cause  on  to  be 
heard  upon  the  plea  and  the  master's 
report  to  enable  the  court  to  decide 
upon  the  validity  of  the  plea). 

ee.  Murray  v,  Shadwell.  17  Ves. 
Jr.  858,  84  Beprlat  186.  See  supra 
i  161. 

6S.  Battell  V.  Matot,  68  Vt  271.  6 
A  479  ;  Sullivan  v.  Sullivan,  2  Merlx. 
40,  35  Reprint  866.    See  supra  9  161. 

67.  Peck  V.  Klrtz,  15  NTSt  598  [aft 
113  N.  Y.  669,  31  NE  1116];  Mon- 
tagu© V.  Brown,  104  N.  C.  161,  10 
SE  186 :  Blackwell  v.  Dlbbrell,  103 
N.  C.  270,  0  SE  192;  Hawkins  v, 
Hughes,  87  N.  C  116. 

68.  Montague  v.  Brown,  104  N.  C. 
161.  10  SE  186 :  BlackweU  v.  DlbbreO. 
103  N.  C.  270,  9  SE  192;  Hawkins  v. 
Hughes,  87  N.  C,  U6. 

ee,  Kirby  v.  Johnson  County  Sav. 
Bank.  12  Ga.  A.  157,  76'  SB  896.  And 
see  infra  S  602. 

[a]  Sat  it  was  bald  harmleas 
error  to  submit  to  the  Jury  along  with 
the  merits  of  the  defense,  the  lesue 
made  by  the  plea  In  abatement,  as  the 
evidence  demanded  a  finding  against 
the  latter  plea.  Kirby  v.  Johnson 
County  Sav.  Bank,  12  Ga,  A.  157,  76 
SB  99S. 
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[$  161]   5.  Proof  of  Flea— a.  Nweasitr  and  Time 

of  Proof.  The  pendency  of  a  former  suit  between 
the  same  parties  for  the  same  cause  cannot  be  as- 
sumed, nor  can  it  be  determined  by  the  pleading, 
or  judicially  noticed.  There  must  be  competent  and 
sufficient  proof  of  the  former  suit,  of  its  priority 
and  pendency,  and  of  the  identity  of  causes  of  action, 
etc.,  unless  it  is  directly  admitted."  And  where,  in 
addition  to  the  defense  of  abatement  by  reason  of 
the  pendency  of  another  suit,  defendant  may  and 
does  rely  upon  other  defenses  which  go  directly  to 
the  merits,  the  proper  practice  is  to  require  him  to 
present  his  evidence  upon  the  plea  in  abatement  at 
the  opening  of  his  defense.'" 

[$  162]  b.  Burden  of  Proof.  A  plea  of  another 
action  pending  is  an  affirmative  defense  and  casts 
upon  the  party  pleading  it  the  burden  of  proving 
such  action  and  its  pendency  when  the  second  action 
was  brought,^'  and  identity  of  the  causes  of  action, 
issues,  and  relief  sought;^  but  when  this  is  proved 
the  burden  is  on  -the  other  party  to  show  its  dis- 
continuance by  some  form  of  judicial  declaration.^" 
163]  c  Eecord  Evidence.  The  proper  proof 
to  sustain  a  plea  of  another  action  pending  is  record 
evidence  of  the  suit."  But  where  a  final  judgment 
has  been  rendered  in  a  former  proceeding,  and  an 

9  F. 


appeal  has  been  taken  and  such  judgment  suspended 
"Sk  supersedeas  btmd,  and  the  pendency  of  sncfa 
lappeal  is  pleaded  in  abatem^t  to  a  second  manda- 
mus proceeding,  upon  consideration  of  such  plea  tbe 
court  is  not  confined  to  the  pleadings  in  the  former 
'  proceeding  for  the  purpose  of  determining  what  the 
real  issue  therein  was,  but  may  look  to  the  plead- 
ings, the  evidence,  and  the  opinion  of  the  court  filed 
in  support  and  as  a  part  of  the  judgment  appealed 
f rom.'^ 

164]  d.  Parol  Evidence..  Parol  or  other  sec- 
ondary evidence  is  admissible  to  prove  the  pendency 
of  the  prior  action  when  it  is  shown  that  record  evi- 
dence is  unavailable,'*  or  to  supply  unavoidably  miss- 
ing details  in  the  record  evidence,'*  but  not  other- 
wise.*' Parol  evidence  has  been  held  competent  in 
determining  whether  the  first  suit  is  for  the  same 
cause  as  the  second,"^  or  to  show  the  time  of  ser\'ice 
of  the  writ.**  And  it  seems  that  a  variance  in  the 
names  of  the  parties  in  the  two  actions  may  be  ex- 
plained by  parol  evidence,  provided  there  are  proper 
averments  in  the  plea,  although  not  otherwise."  It 
has,  however,  been  held  that  where  no  complaint  is 
served  in  an  action  commenced  by  summons  tbe  Riib- 
ject  of  the  controversy  cannot  be  proven  by  parol 
evidence.** 


•  71.   U.  S. — Fowler  v.  Byrd, 
Caa.  No.  4,999b.  Hempat  SIS.' 
.  Ala.— Hlmes  Supply  Co.  v.  Parker, 
167  Ala.  612,  47  8  794. 

CaL — ^People  v.  De  la  Quena,  24 
<M.  73  (it^ere  It  was  held  that  the 
.-annexation  in  an  answer  of  a  copy  of 
the  record  of  a  former  suit  did  not  do 
away  with  the  necessity  of  a  triiU 
and  the  Introduction  of  the  record  In 
evidence) . 

Colo.— Craig  v.  Smith.  10  Colo.  SSO, 
16  P  387. 

.   Towa. — ^Boone  v.   Boonei   141  NW 
988. 

Kan.— Bond  v.  Whits,  S4  Kan.  4B. 

Mich. — Reis  V.  Applebaum,  170  Mich. 
fi06.  136  NW  S9S. 

Mo. — State  v.  Sprtnfffleld  African  So- 
cial, etc.  Club,  169  Mo.  A.  187,  1B4 
SW  458 ;  Lan^ord  V.  Doniphan,  53 
Mo.  A.  «3. 

N.  J.— Hill  V.  Morrison,  4«  N.  J.  L. 
488;  Hixon  v.  Schooley,  26  N.  J.  U 
461. 

N.  T. — Porter  v.  Klnffahury,  77  N.  T. 
164 :  HIrsh  v.  ManhatUn  R  Co..  84 
App.  IMv.  374.  82  NYS  754,  13 
NTAnnCas  IB 8. 

S.  C. — ^Heyward  v.  Farmers'  Mln. 
Cow.  42  a  C.  188.  19  BE  9«3,  20  SE 
€4.  46  AmSR  702.  22  LBA  42  (where 
there  waa  a  failure  to  introduce  evi- 
dence to  support  the  p1e&  and  It  was 
therefore  disregarded).   

[a]  Uemtlty  of  ImM^Where  de- 
fsDdaat  moves  to  dismiss  because  of 
another  action  pending .  Involving  the 
same  Issues,  and  pla-lntlff  denies  tha.t 

-the  same  Issues  are  Involved,  It  Is  error 
for  the  court  to  grant  the  motion  with- 
out Inspecting  the  pleadings  In  the 
other  action.  Saratoga  Auto  Top,  etc.. 
Ca  V.  Whitney.  114  NTS  925. 

[b]  A  motion  to  dlnnlas  a  suit 
iMfors  a  jnatlos  of  th«  psaos  because 
of  the  pendency  of  another  suit  be- 
tween the  same  parties  for  the  same 
cause  of  action  before  another  justice 
ihust  be  supported  by  due  proof  of  the 
fact  alleged;  and  if,  on  certiorari.  It 
does  not  appear  to  have  been  so  sup- 
ported, Itb  oenlal  cannot  be  considered 
«rror.  Hill  v.  Morrison.  4t  N.  J.  L. 
488. 

TS.  Leonard  v.  Flynn,  89  Cal.  &S5. 
28  P  1097.   23  AmSR  600  and  note. 

73.  U.  S. — Fowler  Vi  Byrd.  9  F.  Cas. 
No.  4,999a,  Hempst  218. 

Ala.— Howell  v.  Howell.  171  Ala. 
«02,  64  S  POl. 

Cal.— Prlmm  v.  Gray.  10  Cal.  622. 
-  Iowa. — Baone  v,  Boone,  141  NW  928   _ 

<Ume  of  aervice  of  prooeaa  when  the  •  dency  of  a  prior  action  for  the  same 


two  suite  and  commenced  on  the  same 

day). 

N.  J.— Hlxcm  V.  Schooley,  28  N.  J. 
U  461. 

N.  T. — Porter  v.  Kingsbury,  77  N. 
T.  164:  Hirsh  v,  Manhattan  R.  Co.,  84 
Am.  DlT.  274.  82  NYS  764,  18 
NTAnnCas  168 ;  Wrl^t  v.  Maseras, 
66  Barti.  621. 

S.  C. — HeywM^  v.  Fanners'  Mln. 
Co.,  42  S.  C.  128.  19  BB  968,  SO  SE 
«4.  46  AmSR  708,  88  LKA  42. 

74.  Reis  v.  Am>lebaum,  170  Mich. 
50V.  186  NW  293:  State  v.  Spring- 
field African  Social,  etc..  Club.  169 
Mo.  A.  137,  164  SW  458. 

7B.  Hlrsh  V.  Manhattan  R.  Co.,  84 
App.  Dlv.  374,  82  NTS  764,  13 
NYAnnCaa  168. 

76.  Fowler  v.  Byrd.  9  P.  Cas.  Na 
4,999a,  Hempst.  213 :  Smiley  v.  Dewey, 
17  Oh.  156 ;  Woodward  v.  Stark,  4 
S.  D.  688,  57  NW  496  (holding  that, 
to  sup[>ort  a  plea  of  another  Eu;tlon 
pending,  secondary  evidence  is  com- 
petent only  when  record  evidence  Is 
shown  to  be  unavailable)  ;  Parmelee  v. 
Tennessee,  etc.  R.  Co.,  13  Lea 
(Tenn.)  600  {holding  that  the  proper 
proof  to  support  a  plea  of  a  former 
suit  pending  was  a  certified  copy  of  the 
record  of  such  suit).  And  soe  Wals- 
worth  V,  Johnscm,  41  Cal.  61 ;  People 
v.  De  la  Guerra,  24  Cal.  73  ;  Craig  v: 
Smith,  10  Colo.  221,  15'  P  837  ;  Kellogg 
V.  Sutherland,  38  Ind.  154 ;  Hoff- 
mann V.  Hoffmann.  126  Mo.  486,  29  SW 
603;  Blduvelt  v.  Powell,  59  Hun  180, 
13  NTS  439  ;  Wright  v.  Maseraa,  66 
Barb.  (N.  T.)  621;  Houstoun  v.  SUgo. 
29  Ch.  D.  448. 

[a]  Copy  admissible.— It  has  been 
held,  however,  that  a  copy  of  the  com- 
plaint or  declaration  in  the  former 
action  proved  by  tbe  testimony  of  the 
attorney  upon  whom  the  same  was 
served  is  admissible,  and  It  ts  not 
necessary  to  Introduce  th«  original 
pleading  or  an  ez«nplifled  copy  there- 
of. Rwnaine  v.  New  York,  etc..  R. 
Ca,  87  App.  ZHv.  669.  84  NTS  491, 
91  App.  Dlv.  1,  Sff  NYS  248  [atC  181 
N.  Y:  528.  78  NE  llSlVj  Brown  v. 
Littlefleld,  7  Wend.  (N.  T.)  454  /Caff 
11  Wend.  467J.  ' 

[b]  Transorlpt  of  Jnstloa^— ^  tran- 
script of  the  record  of  an  action  be- 
fore a  Justice,  showing  the  filing  and 
approval  of  an  appeal,  Is  competent 
to  show  the  pendency  of  a  prior  action 
between  the  samepartles  for  the  same 
cause.    Bond  v.  White,  24  Kan.  45. 

[c]  Bridanos  snpjyortlzig  pIsa  of 
fovmsT  r»ooT«Ty.— A  plea  of  the  pen- 


cause  between  the  same  parties  is  sup- 
ported  by  like  evidence  as  a  plea  of  a 
former  recovery.  Foster  v.  Napier.  73 
Ala.  695.  See  Judgmento  [23  Cyc  1&32 
et  seQ]. 

77.  U.  S.  V.  Norfolk,  etc.  B.  Co.. 
114  Fed.  682. 

78.  Dean  T.  Massey.  7  Ala.  601 
(holding  that  upon  a  plea  In  abate- 
ment that  a  former  suit  had  been  com- 
menced  and  levy  made  for  the  same 
cause  of  action,  and  the  papers  de- 
stroyed by  plaintur.  the  evidence  of  the 

Justice  who  Issued  the  attachment  in 
oth  cases  was  admissible)  ;  Woodward 
V.  Stark,  4  S.  D.  688,  57  NW  496. 

79.  Damon  v.  Denny,  64  Conn.  2S3. 
7  A.  409  (under  the  Practice  Act)  : 
Drea  v.  Cariveaux,  28  Minn.  280.  9 
NW  802. 

80k  Wright  V.  Maseras,  66  Barb. 
(N,  Y.)  621:  Woodward  v.  Stark.  4 
S.  D.  686,  67  NW  496  ;  and  other 
cases  cited  supra  fi  163. 

81.  Damon  v.  Denny,  64  Conn.  253, 
7  A  409.  A  plaintiff  cannot  brln^r 
two  suits  for  the  same  cause  of  action 
by  framing  his  pleadlngs-ln  each  suit 
in  such  general  terms  that  the  specific 
facts  do  not  appear,  but  each  suit 
discloses,  on  the  face  of  the  pleadinjacn 
filed,  a  different  cause  of  action,  and 
then  object  to  testimony  aliunde  on 
the  part  of  defendant  showing  that  the 
suit  In  one  case  Is  for  the  same  cause 
of  action  as  the  other,  and  Insist  tha.t 
this  question  shall  be  determined  by  a. 
comparison  of  the  complaints  filed  by 
him  in  the  two  sulta  Daqjon  v.  Denny, 
supra. 

88.  Davis  V.  Dunklee,  9  N.  H.  645 
(holding  that  where  defendant  pleads 
in  abatement  the  pendency  of  another 
action  for  the  same  cause,  commenced 
at  the  same  time,  plaintiff,-  on  a  repli- 
cation that  the  other  action  was  not 
commenced  and  pending  at  the  same 
time,  may  give  evidence  that  It  wa.H 
commenced  on  a  aubsoQuent  day,  not- 
withstanding both  writs  bear  date  the 
same  day). 

88.  Morris  v.  State,  101  Ind.  660. 
1  NB  70  (holding  that  where  the  pen- 
dency of  a  prior  action  Is  pleaded  in 
abatement,  and  the  record  which  in 
offered  to  sustain  the  plea  shows  a. 
difference  In  the  names  of  plaintiffs  In 
the  two  actions,  parol  evidence  to  ex- 
plain the  variance  is  not  admissible; 
without  an  averment  In  the  plea  tha.t 
such  plaintiffs  are  one  and  the  same ) . 

84.  Curry  v.  Wlbom.  12  App.  Dlv. 
1.  42  NYS  178;  Phelps  v.  (3ee,  29  Hun 
(N.  Y.)  202,_^ 
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[i  165]  0.  Snffldtncy  of  Proof.  The  defense  of 
the  pesidencty  of  another  action  for  the  same  cause 
is  a  dilatory  one  not  going  to  tiie  merits,  and  hence 
of  a  character  requiring  full  and  complete  proof  of 
every  element  necessary  to  sustain  it.*" 

166]  f.  ProTince  of  Gonrt  and  Jury.  Ordi- 
oarily  a  plea  of  the  pendency  of  another  action  for 
the  same  cause  raises  an  issue  of  law  to  be  deter- 


mined by  the  court,  but  if  there  are  diluted  c[ue»- 
tions  of  fact,  tixty  mayi  and  in  some  jurisdietioDs 
must,  be  submitted  to  the  jury.*  But  where  the  case 
goes  to  the  jury  upon  two  or  more  defenses  the  court 
should  require  a  separate  verdict  upon  them,  or 
instruct  the  jury  to  refrain  from  passing  on  the 
merits  if  the  matter  in  abatement  be  found, 
true." 


IV.   DEFECTS  AND  OBJECTIONS  AS  TO  ACTION  OB  FBOCEEDINa  AND  PABTIES^ 


[5  167]  A.  In  OeneraL  In  addition  to  objections 
to  tiie  jurisdiction  and  objections  on  the  ground  that 
there  is  another  action  pending  for  the  same  cause, 
which  have  been  considered  in  the  preceding  sections, 
there  are  various  other  objections  to  the  action  or 
proceedings  and  certain  objections  as  to  parties  which 
are  ground  for  abatement  It  may  be  laid  down  as 
a  general  rule  that  any  objection  by  reason  of  defects 
in  the  action  or  proceedings,  or  as  to  thd  parties 
plaintiff  or  defendant,  which  goes  merely  to  defeat 
or  suspend  the  present  suit,  is  available  as  ground 
of  abatement."  Any  objection,  however,  which  goes 
in  bar  of  the  action,  instead  of  merely  defeating  or 
suspending  the  present  suit,  is  not  ground  of  abate- 
joent  and  cannot  be  so  pleaded.^ 

[$  168]  B.  Defects  and  Objections  as  to  Action 
or  Proceeding — 1.  Nature  or  Form  of  Action  or 
Proceeding.  It  is  a  ground  of  abatement  that  plain- 
tiff has  misconceived  bis  remedy,  as  that  the  action 
is  an  action  on  the  case  when  it  should  have  been 


shnplf  serving  a  summons  plalntUT  la 
under  no  legal  obligation  to  follow  It 
up  with  a.  complaint  setting:  forth  any 
particular  claim  or  demand.  Curry  v. 
Wiborn.  12  App.  Dlv.  X,  42  NTS  178. 

BS.  HIrsh  V.  Manhattan  R.  Co.,  84 
App.  Mv.  «74,  82  NYS  754,  18 
NTAnnCas  16S:  Hoaff  v.  Weston,  10 
XTCivProc  »S. 

[a]  3M4«BM  iMld  '"rr**"*"*  — 
Pu>en  pnrportluff  to  be  a  complaint 
and  answer  In  an  action  Blrallarly  en- 
titled, but  not  shown  to  have  been  flled, 
served,  or  tised  In  any  action,  with  no 
evidence  of  a  swnmons  or  Its  service, 
tre  insufficient  to  support  a  plea  at 
stH>th«-  action  pending.  Woodward  v. 
Stark.  4  S.  D.  688,  67  NW  496. 

[b]  Vxtoaltjr  and  pnutoaoy*— (1) 
The  evidence  must  show  both  the 
Fttority  and  the  pendmcy,  and  not 
merely  tbe  commencement  or  the  prior 
action.  Boone  v.  Boone,  (Iowa)  141 
KW  938  :  Wright  T.  Maseras,  S6  Barb. 
iK.  T.)  E21.  (2)  And  evidence  of 
the  clerk  of  the  district  court  out  of 
which  an  attachment  issued  that  no 
«der  was  ever  made  dissolving  the 
attachment  has  been  held  Insufficient 
to  show  that  the  attachment  was  pend- 
ing, to  austaitt  the  defense  of  another 
action  pending.  Monroe  v.  Reld,  46 
Nebr  316.  94  NW  988.  <3)  A  motion 
to  dismiss  a  suit  before  a  Justice  be- 
cause of  another  suit  pending  between 
the  same  parties  before  another  Justice 
was  not  supported  by  the  docket  entry, 
"Defendant  made  a  motion  for  a  non- 
cult  that  the  summons  was  served 
illegally  on  the  day  that  a  suit  was 
pendlngr  before  John  T.  Stewart,  Esq." 
HQI  V.  Morrison.  46  M.  J.  L.  488.  See 
>1fo  Craig  v.  Smith,  10  Colo.  220,  IS 
P  337;  Porter  v.  Klngsbiay,  77  N.  T. 
1«4;  Hirsh  V.  Manhattan  R.  Co.,  84 
App.  Dlv.  S74,  88  NYS  7G4,  13 
NTAaaCaa  168.  ^ 

Tel  VreoMM—- To  support  a  plea  In 
abatement  founded  on  the  pendancy  of 
X  prior  action.  It  Is  necessary  to  show 
that  process  was  Issued  In  such  action. 
Primm  v.  Gray,  10  Cal.  622.  In  some 
jurladictioos  service  of  process  must 
be  shown.    See  supra  !  77. 

[d]  Idsatltr  of  the  causes  of 
action  and  Issues,  and  of  the  relief 
WDKtat.  must  be  shown  by  the  proof. 
lUbi  V.  AVPl^bautn,  170  Hldi.  608,  188 
88S :  BMe  v.  qprlniil^  Afnoan 


Social,  etCn  aub»  188'  Mo.  A.  1ST,  164 

SW  458. 

[e]  BepUoatloa  of  nnl  tlel  •••oord. 

—The  pfea  of  another  action  pending 
is  sustained  as  against  a  replication 
of  nnl  tlel  record  by  the  bare  record 
of  an  action  betweoi  the  same  parties 
and  Involving  the  same  issues.  Mer- 
rlam  v.  Baker,  9  Minn.  40. 

[f]  PKiiaa  faole  oase,— Where  the 
plea  is  on  the  ground  that  another 
action  Is  pending,  proof  that  a  writ  has 
been  Issued  for  the  -  same  cause  of 
action  makes  a  prima  fade  case  and 
is  sufllclent  to  place  the  burden  on 
ptatntiff.  Fowler  v.  Bvrd,  8  F.  Caa 
No.  4,999a,  Hempst  Slf. 

[g]  Vremunprnm  Ity  ewt*— But 
where*  plaintiff  commenced  two  suits 
on  the  same  day,  one  by  declaration 
and  the  other  by  attachmoit,  the  court 
presumed,  nothing  to  the  oontrary  ap- 
pearing on  the  record,  that  the  suit 
by  declaration  was  first  commenoed. 
Wales  V.  Jones,  1  Mich.  264. 

86.  Harmon  v.  McRae,  91  Ala  401. 
8  S  648  (holding  that  if  there  Is  any 
conflict  in  the  evidence  or  objection  by 
plaintiff  to  the  court  passing  upon  the 
sufllclency  of  facts  introduced  in  sup- 
port of  the  plea  of  another  action  pend- 
ing without  the  inter^'ention  of  a  Jury, 
the  question  of  fact  may  properly 
b©  referred  to  a  Jury)  ;  Kind  v.  Bacon, 
84  Misc.  783,  69  NTS  949  (question 
for  Jury  as  to  alleged  iasalgnment  by 
plaintiff  In  the  second  action  toplain- 
tiff  in  the  first).  And  see  Wester- 
velt  v.  Jones.  7  Kan.  A.  70,  63  P  194  ; 
Winfleld  v.  Potter,  38  N.  T.  87.  See 
also  infrd.  S  606.  * 

87.  Gardner  v.  Clark,  21  N.  T.  899  ; 
Montagrue  v.  Brown,  104  N.  C.  161,  10 
SE  186. 

88.  Pnllnze  to  paj  or  Monxe  costs 

see  Costs  [11  Cyc  186,  266].  As  ground 
for  abatement  of  second  action '  see 
supra  B  142. 

Mtanwltr  and  modi*  of  imdrtng  ob- 
Jeottoa  aad  weivsv  see  Infra  II  217- 
219. 

89.  Ala. — Sims  v.  Jacobson,  61  Ala. 
186. 

Ky. — Gearhart  v.  Olmatead.  7  Dana 
441 ;  Dorsey  v.  lAurence,  Hard.  508. 

Me. — ^Whlte  v.  Perley,  15  Me.  470. 

Mass. — Nelson  v,  Thompson,  7  Cush. 
602. 

Mlaa— Dove  v.  Martm.  88  Mlsa  688. 


trespass  or  account,  and  vice  versa."^  This,  how- 
ever, has  been  rarely  advanced  as  a  ground  of 
abatement,  since  the  defense  is  also  available  on 
demurrer  or  under  a  plea  in  bar  or  the  general 
issue." 

ExdnsiTO  remedy  provided  by  statute.  But 

where  the  action  cannot  be  maintained  at  ail,  be- 
cause another  exclusive  remedy  is  prescribed  by  stat- 
ute, this  is  matter  in  bar  and  not  in  abatement."^ 

Remedy  in  equity  or  at  law.  It  is  not  a  pToi>er 
ground  for  plea  in  abatement  in  an  action  at  low 
that  the  claims  of  plaintiff  are'  so  involved  wiUi 
the  claims  of  others  that  resort  should  be  had  to  a. 
court  of  equity.'* 

Whether  a  suit  is  vezatioos  is  not  triable  oi. 
plea  in  abatement." 

[$  169]  2.  Prematore  Action.^  By  the  weight  of 
authority,  it  is  groimd  for  abatement,  that  the  action 
was  prematurely  brought,  even  though  the  r^ht  o£ 
action  has  matured  before  the  trial;"  aB|  in  most 
wis.— Beioit  V.  Hetoemaa,  118  Wla- 

398.  107  NW  884. 
See  supra  j  9  et  seq. 
80.    Finegan    v.    L'Btigle,    8  Fla. 
413 ;   State  v.  Ruhlman,  111  Ind.  17, 
11  NB  793  ;  Momlngstar  v.  Cunning- 
ham.  110  Ind.    :^:S,   11   NE   693,  58 
AmR  211 ;  Chicago,  etc..  Stone  Co.  v. 
NeU(Hi,  32  Ind.  A  366,  69  NE  706; 
Harrison  v.  Hartford  P.  Ins.  Co.,  108 
Iowa  112,  71  NW  28«.  47  UtA  708: 
John  S.  Hall  Commn.  Odl  v.  Crotic,  ST 
Miss.  44S,  40  S  .80,  1008.    See  supra- 
I  8  et  seq. 

FaiUsolav  appUoaiUem  of  this  nie 
will  be  shown  under  apprbinrlate 
headings  in  the  following  sections.  Bee 
also  supra  S  10. 

•I.  Warfleld  v.  Waiter,  11  OUl  * 
J.  (Md.)  SO;  Woods  v.  Nashua  Mfg. 
Co.,  4  N.  H.  627;  Seneca  Road  Co. 
V.  Auburn,  etc,  H.  Co.*  5  Hill  (K.  T.) 
179;  1  ChlUy  PI.  (16th  Am.  ed)  469; 
Gould  PI.  278.  And  see  Welker  v. 
Metcalf,  209  Pa.  373,  68  A  687  ;  Hooker 
V.  Greene,  60  Wis.  271,  6  NW  816. 

98.  Warfleld  v.  Walter,  11  GUI  A- 
J.  (Md.)  St;  Woods  v.  Nashua  Mfg. 
Co.,  4  N.  H.  627  :  Hooker  v.  Greene. 
60  Wis.  271,  6  NW  816 ;  1  Chltty  PL 
(16th  Am.  ed)  469  ;  Gould  Fl.  278. 
See  Conroy  v.  Bquitable  Acc.  Co.,  27 
R.  L  467,  63  A  366. 

93.  Ruddock  v.  Gordon,  Qulncy- 
(Masa.)  58  (holding  that  a  collector 
of  taxes  could  not  maintain  an  action 
to  recover  them  where  the  remedy 
given  by  statute  was  by  distress,  and 
the  want  of  power  to  maintain  such 
action  was  not  matter  in  abatement, 
but  matter  in  bar). 

94.  Glens  Falls  Nat  Bank  v. 
Crampton,  72  Fed.  784  (aotltm  against 
stockholder  of  oorporatlon). 

96.  Place  V.  Lyon,  Kirby  (C(Hin.> 
404. 

•e.  veosnltr  and  node  of  maJUag 
obJeeUom  and  waiver  see  infra  SI  217- 

219. 

Fxematnzltr  of  aotion  as  a  dmttamm 

generally  see  Actions  (1  Cyc  789  et 
seq]. 

Prematarltr  of  soft  In  adBlralty 

see  Admiralty  [1  Cyc  877]. 

Perfoimanoe  of  ooadltion  pveoedeat 
see  Infra  I  170. 

97.  U.  a — Oelston  v.  Hoyt,  8- 
Wheat.  846.  4  ed.  881:  Hall  v. 
Warren.  II  F.  Caa  Nik^B.in,  8  HO' 
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jurisdietitnis,  where  an  action  is  bronght  before  ma- 
turity oo  a  note  or  other  debt;^  where  the  time  for 
payment  of  a  note  or  other  d^t  has  been  extended 
by  agreement,  and  an  action  is  brought  before  expi- 

L<ean  332;  Hendy  v.  Soule,  11  F.  Cas. 
No.  «.S69.  Deadr  400 :  Walker  v.  John- 
aon.  29  P.  Caa.  No.  17.074,  S-^cLean 
93. 

Ala. — Mahoney  v  O'Leary,  34  Ala. 
97 ;  Ralney  v.  Lon?.  9  Ala  764 ;  H«rn- 
don  V.  Oarrlaon,  5  Ala  380 ;  McKenzle 
V.  McColl.  3  Ala  61S ;  Jooea  V.  Yar- 
borouKh,  t  Ala.  524 :  Sanders  v.  Ocbll- 
tree.  S  Port  73.  tik  AmO  651 ;  Ran- 
dolph V.  Cook,  2  Port.  286 ;  Coalter  V. 
BalU  S  Stew.  *  P.  863;  Collier  v. 
Crawford,  MInw  100. 

Ark. — Jones  v.  Dyer,  92  Ark.  4<0, 
123  SW  757 :  Ferguson  v.  Carr,  8fi 
Arte.  246,  107  SW  1177;  Hlckey  v. 
Thmnpson,  B2  Ark.  234.  12  SW  47E> ; 
Moore  v.  Horsley,  42  Ark.  103 ;  HeUe 
V.  BumpaBB,  40  Ark.  646 :  Hicks  v. 
Branton,  21  Ark.  186;  Zachery  t. 
Brown,  17  Ark.  448;  Scott  v.  Fowler, 
14  Ark.  427. 

Cat. — Hentsch  v.  Porter,  10  Cal.  666. 

Colo.~Wat8on  V.  Lemen.  9  Colo.  200, 
11  P  83. 

Conn. — Dlckerman  v.  New  Tork.  etc., 
R.  Co.,  72  Conn.  271.  44  A  228  ;  Smith 
V.  Jewell.  71  Conn.  473,  42  A  667; 
Southey  v.  Dowllng,  70  Conn.  153,  39 
A  113. 

Qa — Adams  v.  Branan,  120  Ga  630, 
48  SE  128;  Home  ,  v.  Rodgera.  10$ 
Oa  649,  30  SE  662 ;  Rosser  v.  Oeorsla 
Home  Ina  Co..  101  Oa.  716',  29  SE 
286  :  Goodrich  v.  Atlanta  Nat.  Bank, 
eta.  Assoc.  9B  Oa  803,  22  SE  686; 
Gate  City  F.  Ins.  Co.  v.  Thornton.  6 
Oa  A.  686.  63  SE  638 ;  Jester  v.  Baln- 
brldge  State  Bank.  4  6a  A  469,  61 
SB  926  :  Realty  Co.  T.  Ellis.  4  Ga.  A. 
402,  61  SE  832. 

HI. — Bacon  v.  Schepflin,  186  RI.  122, 
B6  NEl  1123  [aft  86  111.  A.  563] ;  Pitts 
Soos  MfK  Co.  V.  Commercial  Nat. 
Bank,  121  111.  682,  13  NE  166 ;  Culver 
V.  Johnson.  90  III.  91 ;  Palmer  v.  Gard- 
iner, 77  111.  143;  Archibald  v.  Argal), 
68  IlL  307;  Payne  v.  Welble-  30  111. 
166;  Ambers  v.  Nachtway,  92  111.  A. 
VOS:  Bacon  v.  Schepflin,  63  111.  A.  17  ; 
Collliis  T.  Uontemy,  8  111.  A  183. 

Ind. — Moore  v.  OEirKent,  112  Ind.  484. 
14  NB  466 ;  OUdden  V.  Henry.  104  Ind. 
S78,  1  NB  869.  64  AiuR  816 :  Singer 
Mfg.  Co.  V.  Brown,  64  Ind.  648  ;  Walter 
A.  Wood  Moving,  etc.,  Mach.  Co.  v. 
Caldwell.  64  Ind.  270,  23  AmR  641 ; 
Mlddaugh  V.  Wilson,  30  Ind.  A  112, 
65  NE  666 ;  Voluntary  Relief  Dept.  v. 
Spencer,  17  Ind.  A  123,  46  NE  477  : 
Midland  R.  Co.  v.  Stevenson,  6  Ind.  A. 
207,  S3  NE  264 :  Norrls  v.  Scott,  6 
Ind.  A.  18,  32  NE  108.  865. 

Iowa. — Bohanan  v.  Bohanao,  160 
Iowa  182,  129  NW  819  (action  for 
divorce)  ;  The  Telegraph  v.  L.ee,  125 
Iowa  17,  98  NW  364  ;  Harrison  v. 
Hartford  F.  Ins.  Co.,  102  Iowa  112, 
71    NW  220,   47  LRA  709. 

Ky. — Kenton  Ins.  Co.  v.  Downs,  90 
Ky.  23V,  13  SW  882,  12  KyL  115; 
Saddler  v.  GlovW,  1  B.  Mon.  60 : 
American  Ac&  Co.  v.  Fldler,  36  8W 
905,  18  KyL  161 ;  Maklbben  v.  White, 
9  KyL  406. 

Masa — Troy  Nat  Bank  v.  Stanton. 
116  Mass.  436  (action  aKainst  executor 
or  administrator  on  a  debt  of  decedent 
brougbt.  ooDtnir  to  a  sututa  within 
one  year  aft*  the  sMng  of  bond  by 
amh  MDDontor  or  administrator  for  the 
discharge  of  bla  trust)  ;  Foster  v.  i  iia 
Richard  Busteed,  100  Masa  409.  l 
AmR  126:  Benthall  v.  Hildreth,  2 
Gray  288;  Prescott  v.  Tufta  7  Masa 
tOO:  Bemls  v.  Faxon.  4  Mam 

HInn. — I.Belln    v.    Slmnn,    C2  Minn.. 
128.  64   NW  14.'?. 
iMIsB.— Wlnslon  v.  Miller,  12  .•^m.  & 
S50. 

".— Glboney  v.  German  Tns.  C-i., 
>.  A.  lf(.">;  (JriEsliv  v.  Gfiiiiiiii  Iny. 
0  Mo.  A.  ::76, 

It.— Wrlslii  V.  Kire  Ins.   <:<:.  12 
.474,  31   F  S7.  19  LRA  211. 

V.  Ryan,  88  Msbr.  470. 


ration  of  the  period  of  the  eztensioQ;"  where  an 
action' is  bronght  before  the  happening  of  an  event 
upon  the  happening  of  which  the  nght  to  commence 
the  action  is  to  accrue;*  and  in  many  other  like 


N.  H. — Amoskeae  Mfg.  Co.  v.  Barnes. 
48  N.  H.  25 :  Klttredffe  v.  Folsom,  8 
N.  H.  98 :  Clements  v.  Swain,  2  N.  H. 
476. 

N.  Y.— Smith  V.  Holmes,  19  N.  T. 
271;  Maynard  v.  Talcott/ll  Barb. 
669  ;  Osbom  v.  Moncupe,  3  Wend.  170; 
Waring  v.  Tates.  10  Johns.  119; 
Cheetham  v.  Lewis,  3  Johns.  42 ; 
Lowry  v.  Lawrence.  1  Cal.  69 ;  Piatt 
V,  Piatt.  Col.  A  C.  Cas.  42. 

N.  C. — Clements  t.  Rogers,  91  N.  C. 
63. 

Or. — ^McClung  v.  McPherson,  47  Or. 
73.  81  P  667,  82  P  18  (action  to  re- 
cover possession  of  land  prematurely 
brought  because  of  plaintiff's  failure 
to  serve  legally  aufTlclent  notice  to  ter- 
minate defendant's  tenancy  of  the 
premises)  ;  Flore  v.  Ladd,  29  Or.  628, 
46  P  144 :  Elder  v.  Rourke,  -87  Or. 
363.  41  P  «. 

Pa— CampbeU  v.  Scalfa  1  Phlla. 
187.  And  see  Swart  t.  Irwin.  1  Phlla. 
78, 

Ter\n. — Pigue  v.  Young,  86  Tenn. 
263,  1  SW  889  ;  Robinson  v.  Grubb,  8 
BaxL  19;  Simmons  v.  Harris,  7  Baxt. 
826 :  Carter  v.  Turner,  2  Head  62 : 
Blevlns  v.  Alexander.  4  Sneed  68S ; 
Posey  V.  McCubblns,  5  Yerg.  286  ;  Bell 
v.  Bullion,  2  Yerg.  478  ;  Reed  v. 
Brewer,  Peck  276  ;  iS-ler  v.  B  G.  Ber- 
nard Co..  (Ch.  A.)  67  SW  179  (action 
brought  by  agent  to  recover  commis- 
sions before  they  were  due). 

Vt— Wetherell  v.  Evarts.  17  Vt.  219; 
Wash. — Zelmanta  v.  Blake,  39  Wash. 
6.  80  P  822 :  Rockford   Shoe  Co.  v. 
Jacob.  6  Wash.  421,  33  P  1067. 

W.  Va.— Riley  v.  Jarvis,  43  W.  Va. 
48,  26  SE  866. 

Wis. — Strelssguth  v.  Relgelman,  76 
Wis.  212,  43  NW  1116 ;  Collette  v. 
Weed.  68  Wla  428,  32  NW  763: 
Johannes  v.  Youngs,  48  Wis,  101.  4 
NW  32;  Mlllett  v.  Hayford,  1  Wis. 
401. 

Wyo. — Tutty  V.  Ryan,  13  Wyo.  134, 
78  P  667.  79  P  920. 

Eng. — Venables  v.  DafEe,  Carth.  113, 
90  Reprint  670 ;  Ward  v.  Honeywood, 
1  DougL  61,  99  Reprint  43 ;  Gumey  v. 
Hill.  2  Dowl.  P.  C.  N.  &  936: 
Rush  V.  Tory,  4  Mod.  367,  87  Reurint 
447;  Granger  v.  Dacre,  12  M.  &  W. 
431 :  Owen  v.  Waters.  2  M.  &  W.  9!  ; 
Ftwh  V.  Robinson,  1  'T.  R.  116,  99  Re- 
print 1004  ;  1  Chitty  PI.  (16th  Am.  ed) 
663;  1  Comyns  Dig.  tit  Abatement,  O, 
6,  p.  98. 

See  infra  this  note;  Levert  v. 
Berthelot,  127  La.  1004.  64  8  829; 
Googltis  V.  Oilmore,  47  Ma  9,  74  AmD 
472. 

See  also  Infra  if  217-219. 
But  compare  wtngate  v.  Smith,  20 

Me.  287. 

Aoomal  of   eaass   of   aotloii  see 

Actions  [1  Cyc  739  et  seq]. 

[a]  la  KovlsiatiB  (1)  the  fact  that 
the  action  was  prematurely  brought 
is  ground  for  dilatory  exception. 
Levert  v.  Berthelot,  127  La  1004.  64 
3  329 ;  Murray  v.  Spencer,  46  La  Ann. 
462,  15  S  26 ;  Meauz  v.  PIttman,  36 
La.  Ann.  360 ;  Mortee  v.  Edwards.  20 
La.  Ann.  236  ;  Wlltz  v.  De  St,  Romes, 
18  La.  Ann.  187;  Pentiiston  v.  Jeffer- 
son. 18  La.  Ann.  168 ;  Pecquet  v. 
i'ocquet.  17  La  Ann.  204 ;  McDonogh 
V.  Gordan,  10  La  Ann.  794  ;  Rons  v. 
Chambllss.  6  La  Ann.  168 ;  Benedict 
v.  Williams,  4  Rob.  392 ;  MlUaudon 
V.  Foucher,  8  La  688;  Howard  v. 
Columbia,  l  La  417;  Noble  v,  Martin. 
7  Mart.  N.  S.  282  ;  State  v.  Judge 
Third  D!st.  Ct.  Mann.  Unrep.  Cas. 
406 :  Jurey  v.  Williamson,  Mann. 
Unrep.  Cas.  277.  (2)  The  exception  of 
prematurity  of  suit  Is  not  maintainable 
when  the  action  Is  on  an  open  ac- 
count, and  an  unmatured  note  Is  not 
one  of  the  Items  comjwsing  that  ac- 
count.   Jurey  v.  Williamson,  supra. 

96.  Ala — Sanders  v.  Ochiltree,  6 
Port  78.  30  AmO  66L 


Ark. — Hlckey  v.  Thompson,  52  Ark. 
234,  12  SW  476;  Heise  V.  BumpafrN 
40  Ark.  546. 

Oa — Jester  v.  Balnbrld^e  Statv 
Bank,  4  Ga.  A.  469,  CI  BE  926. 

111.— Palmer  v.  Gardiner,  77  111.  143. 

Ind. — Norrls  v..  Scott.  6  Ind.  A.  18, 
32  NE  103,  332.  866. 

And  see  other  cases  cited  supra 
note  97. 

[a]  Da9«  of  fraos.— If  an  action  Is 
brought  on  a  promissory  note  before 
the  expiration  of  the  oays  of  grace 
allowed  by  statute,  a  plea  in  abate- 
ment Is  proper.  Heise  v.  Bumpass,  40 
Ark.  646  :  Palmer  v.  Gardiner,  77  III. 
143. 

[b]  mrtalM  or  frand  in  UtmmrODg 

date  of  mstnxltyi^The  fact  that  a 
note  sued  on  Is  not  due.  a  date  of 
maturity  earlier  than  intended  having 
been  Inserted  by  mistaka  is  a  matter 
In  abatement,  and  not  In  baj~.  even 
though  the  procuring  of  the  Insertion 
of  the  earlier  date  was  by  frau<l. 
Norrts  V.  Scott,-  6  Ind.  A.  18,  32  NK 
103.  332.  865. 

99.  Ala. — Hemdon  v.  GanistHi,  5 
Ala  380. 

Ga. — Adams  v.  Branan,  120  Gta.  630. 
48  SE  128;  Home  v.  Rodgers,  103  Ga 
649,  30  SE  668;  Jester  v,  Balnbridge 
State   Bank,   4   Oa.   A.    409,    61  SE 

926. 

in.— Bacon  v.  Schepflin,  186  HI.  122, 
66  NE  1123;  Pitts  Sons'  Mfg.  Co.  v. 
Commercial  Nat.  Bank,  121  HI.  682. 
13  NK  166;  Culver  v.  Johnson,  90  Til. 
91;  Archibald  v.  Argall,  63  <ZI1.  307: 
Amberg  v,  Nachtway,  92  HI.  A.  608. 

Ind. — Moore  v.  Sargent,  112  Ind. 
484,  14  .N'R  466  ;  Glldden  v.  Henry,  104 
Ind.  278,  1  NE  369.  64  AmR  316. 

Nehr. — Eby  v.  Ryan.  22  Nebr.  470, 
35  XW  226. 

Eztsnslou  by  taldng  aoto  for  pay- 
msnt  of  proTioas  debt  see  Actions 
[1  Cyc  7431. 

[a]  But  It  lias  bosn  luUi  that  as 
sgToemeat  not  to  stts  for  a  rlffbt 
restlag'  in  oontraot,  when  between  all 
the  parties  to  the  ctmtract,  is  not  a 
distinct  and  independent  undertakine 
upon  which  an  action  is  maintainable, 
but  a  modification  or  extinguishment, 
according  as  It  Is  temporair  or  per- 
petual, of  the  rights  and  <Aillgatlons 
of  the  contract,  and  as  such,  being 
available  In  defense  as  a  bar  to  an 
action  founded  upon  It,  must  be 
pleaded  In  bar  and  not  In  abatement 
Morgan  v.  Butterfleld,  3  Mich.  615. 

1.  Home  V.  Rogers.  103  Oa.  649, 
30  SE  562  :  Maklbbeti  v.  White.  9  KyL 
405.     See  Actions  [1  Cyc  743]. 

fa]  Allowano*  to  bs  made  by  eonrt 
—Thus  where  M  was  sued  as  surety  on 
a  contract  whereby  he  agreed  to  pay 
W  whatever  the  allowance  of  a  fef 
by  a  certain  court  might  fall  short 
of  thre«  hundred  and  fifty  dollara 
and  M  answered  that  the  court  re- 
fused to  allow  any  fee,  but  that  an 
appeal  prosecuted  from  that  judgment 
was  still  pending.  It  was  held  thnt 
this  Was  a  good  pica  In  abatement 
Maklbben  v.  White.  9  KyL  406. 

[b]  Action  on  Injnnotlon  bond. — A 
suspension  by  superse<)eas  of  a  decree  i 
dissolving  an  Injunction  Is  matter  t" 
abatement  and  not  in  bar  of  an  action 
on  the  Injunction  bond.  Saddler  v. 
Glover.  1  B.  Mon.  (Ky.)  60. 

[c]  Aotlon  against  olwk  for  nag- 
Isot  of  dnty  to  tafco  inmA. — in  an 
action  at  law  against  the  clerk  of  a 
court  for  falling  to  take  bonds  on  the 
Issuance  of  certain  writs  of  attach- 
ment and  injunction,  where  the  writ 
was  Issued  before  the  rights  of  the 
parties  under  the  attachment  and  In- 
junction had  been  Anally  determlne<l 
In  chancery,  a  plea  In  abatement  was 
sustained.  Blevlns  v.  Alexander.  < 
Sneed  (Tenn.)  583.  586  (where  it  I'' 
said,  per  Swan,  J. :  "To  enable  the 
plalntttCs  to  m^taln  their  actios  m 
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cases.'  In  some  jurisdictions  it  has  been  held  that 
faMs  merely  showicg  that  the  action  was  prematurely 
brought  are  not  available  as  matter  in  bar,  but  the 
ubjection  must  be  raised  by  plea  or  answer  in  abate^ 
ment,  unless  it  appears  on  the  face  of  the  declaration 
or  complaint,  when  it  is  ground  for  demurrer.^   In  a 


few  cases,  however,  it  has  been  hrid  that  the  objec- 
tion that  the  suit  is  prematurely  brought,  because  the 
cause  of  action  had  not  then  accrued,  is  not  ground 
for  plea  in  abatement,  but  matter  in  bar  only  ■*  and 
in  a  number  of  jurisdictions  it  has  been  held  that, 
while  the  objection  may  be  pleaded  in  abatement,  it 


this  case.  BS  In  all  others,  tbere  muat 
bave  existed  at  the  commencement  of 
the  ault,  which  was  the  Issuance  of 
the  original  writ  or  summons,  a  valid 
IfRa]  cause  of  action.  It  Is  not  suffl- 
dejit  that  there  be  an  Inchoate  cause 
of  action,  which  becomes  complete 
peodlng  the  action.  Nowi  In  this  case, 
irhen  did  the  cause  of  action  accrue 
to  the  plaintiffs?  Certainty  not  until 
it  was  Anally  and  Judicially  ascer- 
tslned  that  the  process  was  wrongfully 
sued  out,  for  until  then  It  cannot  be 
md  that  damages  had  been  sustained 
by  the  plalntiffK.  This  wu  not  done 
until  lonir  after  the  Institution  of 
plaintiffs*  action"). 

a.   See  the  cases  cited  vupra  note 
97  and  Infra  this  note. 
H«V«rfoniuuiM  of  oondltbna  pt*- 
eid«Bt  to  action  see  Infra  I  170. 

[a]  Sutt  Men  taUaff  mgnrml  mm 
zeqvwsd  atatatai— When  a  statute 
pro\'lded  that  no  suit  to  otileet  a,  tax 
allered  to  be  erroneously  Kssessed 
aboula  be  brougAit  until  an  appeal 
should  be  taken  to  the  collector  of 
mtemal  revenue.  It  was  held  that  the 
failure  to  take  stich  an  appeal  before 
brlnglns  suit,  and  thus  moixtg  pre- 
maturely, was  matter  which  must  be 
E«t  up  by  a  plea  In  abatement,  and 
not  ha.vlns  been  so  pet  up,  the  right 
to  object  therefor  was  lost.  Hendy  v, 
Soule,  11  F.  Cas.  No.  -9,369.  Deady  400, 

[bl  AoUon  for  — rrlcee.  i  In  an 
action  to  recover  the  amount  due  under 
a  contrcct  for  services  rendered,  the 
defense  that  the  money  was  not  to 
he  due  under  the  contract  until  the 
completion  of  certain  bulldlngB,  and 
that  they  had  not  been  completed  at 
the  time  the  suit  was  hrought.  Is  mat- 
ter In  abatement.  Realty  Co.  v.  Bills, 
4  Ga.  A.  402.  61  SG  SS2. 

Ic]  AMloB  on  oMlrstiom  ftren  for 
servloea. — And  a  plea  that  the  service 
for  which  the  obligation  In  suit  was 
jdveu  had  not  yet  Iwen  performed, 
which  shows  that  the  services  were  In 
course  of  performance.  Is  a  plea  in 
abatement  Coalter  v.  Bell,  2  Stew. 
A  P.  (Aia.)  S68.  _^ 

[d]  Aethu  OB  iBMtaaoe  jftOSoj^ 
(1)  Where  an  Insurance  policy  pro- 
\iiife  that  no  action  shall  be  com- 
menced thereon  until  a  certain  time 
after  proof  of  loss,  the  fact  that  an 
urtion  thereon  is  brought  before  the 
fiplratlon  of  such  time  Is  ground  of 
abatemeni:  only.  Kenton  Ins.  Co.  v. 
Downs,  JJ  Ky.  238,  13  SW  882,  12 
KyL  IIB  ;  American  Acc  Co.  v.  Pld- 
ler.  36  tiW  905,  18  Kyl>  161.  (2) 
And  the  objection  that  an  action  on  a 
policy  was  brought  before  expiration 
«f  the  time  fixed  In  the  policy  for 
the  insure-  to  pay  the  loss  Is  in  abate- 
ment. Kosser  v,  Georgia  Home  Ins. 
Co..  101  Go.  716.  29  SE  286. 

[e1  Action  brouglit  by  party  while 
la  dafatat. — Where  a  mortgage,  with 
a  condition  that  the  mortgagee  might 
foreclose  on  default  in  payment  of 
inierest.  contained  a  covenant  that  the 
mortgagee  would  release  such  portions 
If  the  property  as  might  be  sold  on 
receiving  the  proportions  of  the  mort- 
race  debt  properly  chargeable  on  such 
ponlona,  and  the  mortgagor  sold  part 
of  the  luid,  tendered  plaintiff  the 
inrtion  of  the  mortgage  debt  properly 
chargeable  on  that  part,  and  requested 
talm  to  release  the  lots.  It  was  held. 
In  an  action  to  foreclose,  that  If  the 
fflortKagor  had  kept  his  tender  good  by 
having  the  money  ready  and  bringing 
It  Into  court,  he  could  have  abated 
thf  action  on  the  ground  that  the 
mortgagee  had  failed  to  comply  with 
the  contract.  Kwart  v.  Irwin.  1  Phlla. 
'I-a.)  7S.  ^  _ 

If]  VnqpaM  for  astam  for 


poaed  forfeitoze  nndar  law  of  TTBlted 
States^— Where  a  seizure  Is  made  for 
a  supposed  forfeiture  under  a  law  of 
the  united  States,  no  action  of  tres- 
pass lies  In  any  common-law  tribunal 
until  a  final  decree  is  pronounced  upon 
the  proceeding  In  rem  to  e/iforce  such 
forfeiture,  for  It  depends  upon  the 
final  decree  of  the  court  proceeding  In 
rem  whether  such  seizure  is  to  be 
deemed  rightful  or  tortious,  and  the 
action.  If  brought  before  such  decree 
la  made.  Is  brought  too  soon.  There- 
fore. If  a  suit  be  brought  against  the 
seizing  olllcer  for  the  supposed  tres- 
pass while  the  suit  for  the  forfeiture 
is  pending,  the  fact  of  such  pendency 
may  be  pleaded  In  abatement,  or  as  a 
temporary  bar  of  the  action.  Qelston 
V.  Hoyt,  a  Wheat.  (U.  S.)  24S,  4  1* 
ed.  881 ;  Hall  v.  Warren,  11  F.  Cas. 
No.  6,»B2,  2  McLean  332. 

Ig]  AsttoB  aninst  aBacntor  cm  b«- 
alHattator.^where  ault  Is  commenced 
against  an  executor  or  administrator 
within  one  year  from  the  grant  of 
letters,  contrary  to  statutory  provision, 
the  prematurity  of  the  suit  can  be 
taken  advantage  of  only  In  abatement. 
Amofikea*  Mfg.  Co.  v.  Barnes,  4S  N. 
H.  26  ;  KIttredge  v.  Folsom,  8  N.  H. 
98 :  Clements  v.  Swain,  2  N.  H.  475. 
And  see  Clements  v.  Rogers,  91  N.  C, 
63.  Compare,  however,  .  Troy  Nat. 
Bank  v.  Stanton,  116  Mass.  436  (action 
against  executor  or  administrator  on 
a  debt  of  decedent  brought,  contrary 
to  a  statute,  wllhln  one  y'--r  after 
the  giving  of  bond  by  such  Oiecutor 
or  administrator  for  the  dla-:i.arge  of 
his  trust).  See  Executors  and  Ad- 
ministrators [18  Cyc  ftl3,  916], 

3.  U.  S.— Hendy,  v.  Soule,  11  F. 
Cas.  No.  6.359,  Deady  400;  Walker 
V.  Johnson,  28  P.  Cas.  No.  17,074,  2 
McLean  92. 

Ala. — Mahony  v.  O'Leary,  84  Ala. 
97 :  Hemdon  v.  Garrison,  fi  Ala.  880 ; 
McKenzle  v.  McColI,  8  Ala.  616 ;  Jones 
V.  Tarborough.  2  Ala.  624  (holding  that 
when  defendant  pleads  In  bar  he  can- 
not object,  on  the  trial  that  the  writ 
bears  test  before  the  cause  of  action 
accrued,  as  such  an  objection  is  avail- 
able only  by  plea  In  abatement ;  a  idea 
m  bar  admits  that  the  action  Is  reg- 
ularly brought,  and  only  controverts 
the  right  of  plaintiff  to  recover  upon 
the  merits  of  the  case  disclosed  In  his 
declaration)  ;  Coalter  Bell,  2  Stew. 
A  P.  368. 

Ark, — Hlokey  v.  Thompson,  62  Ark, 
234,  12  8W  476  (holding  that  the 
objection  that  a  note  sued  on  was 
not  due  when  the  suit  was  com- 
menced cannot  be  raised  for  the  first 
time  after  trial). 

Colo.~Wat8on  v.  Lemen,  9  Colo.  200, 
It  P  88. 

Conn. — Southey  v.  Dowllng,  TO  Conn. 
163.  89  A  lis. 

aa."Rosser  v.  Georgia  Home  Ins. 
Co..  101  Ga.  716,  29  SE  286  ;  Goodrich 
V.  Atlanta  Nat.  Bldg.,  etc..  Assoc..  96 
Qa.  803,  22  SE  686  ;  Cooper  v.  Rlcket- 
Bon,  (A.)  80  SE  217;  Llnam  v,  Andgr- 
son,  12  Ga,  A.  736,  7S  SB  424 ;  Gate 
City  P.  Ins.  Co.  v.  Thornton,  5  Ga. 
A  585,  63  SE  638  ;  Realty  Co.  v.  Ellis, 
4  Ga.  A.  402.  61  SE  882. 

111.— Palmer  v.  Gardiner.  77  III.  143 
(suit  on  note  before  expiration  of  days 
of  grace) ;  Payne  v.  Welble^  30  III. 
1«>6. 

Ind. — PlttsburRh,  etc.,  R.  Co.  v. 
Schmuck,  IftS  NF3  325;  Moore  v,  Sar- 
gent, 112  Ind.  484,  14  NB  4*6  :  Glldden 
v.  Henry,  104  Ind.  278.  1  NE  369,  54 
Amit  816  ;  Singer  Mfg.  Co,  v.  Brown, 
64  Ind.  648;  Middaugh  v.  Wilson,  SO 
Ind.  A.   II'S,  66  NIS  666;  Voluntary 


123,  48  NE  477;  Midland  R  Co.  v. 
8tevens<Hi,  <  Ind.  A.  207,  33  isE  264  ; 
Norrls  v.  Scott,  6  Ind.  A  18,  32  NB 
108,  866,  6~Ind.  A.  102,  32  NB  332. 

Iowa. — Bohanan  v.  B<rtianan,  160 
Iowa  182,  129  I4W  810;  Harrison  v. 
Hartford  P.  Ins.  Co..  108  Iowa  112,  71 
NW  220,  47  LRA  709. 

Ky. — Kenton  Ins.  Co.  v.  Downs,  90 
Ky.  236.  13  SW  882.  12  KyL  116  ; 
American  Acc.  Co.  v.  Fidler.  36  SW 
906.  18  KyL  161. 

Minn. — Iselin  v.  Simon,  62  Minn.  128, 
64  NW  143. 

Mo.— Gibouey  v.  Qmaan.  Ins.  00^  -48 
Mo.  A.  186. 

Mont. — Wright  V.  London  F.  lbs.  Co., 
12  Mont.  474,  31  «  87,  19  LRA  211. 

N.  H. — Amoalraas  Mfg.  Co.  v.  Barnes, 
48  N.  H.  S8:  KUtradge  v.  Folaom.  8 
N.  H.  08 :  Clonents  T.  8w^  8  H.  H. 
470. 

-  N.  T.<-Antth  T.  Htrimes,  i»  N. 
271. 

^N.  C — Clements  y.  Rogers,  01  N.  C. 

Or. — McClung  HcPbarson.  47  Or. 
73.  81  P  667,  82  P  IS ;  Flwe  v.  Ladd. 
29  Or.  628,  46  P  144 ;  Elder  v.  Bourlie;, 
27  Or.  363,  41  P  6. 

Pa. — Immel  v.  Herb,  60  Pa.  Super. 
241;  Campbell  v.  Scalfe,  1  Phlla.  187. 

Tenn. — Carter  v.  Turner,  2  Head  62 ; 
Reed  V.  Brewer,  Peck  876;  IVler  v. 
B.  G.  Bernard  Co.,  (Ch.  A.)  67  8W 
179. 

Utah. — cnayton  v.  Dmwoodey,  88 
Utah  261.  98  F  7?S,  14  AnnCas  920 
and  note. 

Wash. — Zelmantz  v.  Blake,  39  Wash. 
6,  80  P  822. 

Wis.— Collette  V.  Weed,  68  Wis.  428, 
32  NW  763. 

Eng.—Cqpley  v.  Belaunoy,  8  lid. 
Raym.  1066,  92  Reprint  200. 

See  also  Infra  SI  218,  219. 

[a]  Hot  to  mnlt  raoorarr^The  pre- 
mature commencement  of  a  suit  can- 
not be  nsed  to  limit  recovery  to  » 
certain  sum ;  It  Is  matter  of  abate- 
ment, but  not  in  bar.  Grlgsby  v.  Ger- 
man Ins.  Co.,  40  Mo.  A  270. 

[b]  Actions  arainat  exeontov  or  ad* 
mlnlatrator. — ^Where  suit  Is  commenced 
against  an  executor  or  administrator 
within  the  statutory  period  after  the 
grant  of  letters  during  which  such 
actions  are  prohibited  the  objection 
must  be  taken  In  abatement  Amoskeag 
Mfg.  Co.  V.  Barnes,  48  N.  H.  26 ; 
KIttredge  v.  Folsom.  8  N.  H.  98  ;  Cle- 
ments v.  Swain,  2  N.  H.  476.  But  see 
Troy  Nat.  Bank  v.  Stanton,  116  Mass. 
485  (holding  that  the  objection  might 
be  set  up  by  answer  and,  if  proved, 
was  a  good  defense)  ;  Benthall  t. 
Hlldreth,  2  Gray  (Masa)  288. 

[c]  Im  Tionlalawa  an  exertion  im 
this  ground  Is  regarded  as  a  dilatory 
one.  which  must  be  pleaded  In  limine 
litis.  Levert  v.  Berthelot.  127  La. 
1004,  64  S  329 ;  Meaux  v.  Plttman, 
36  La.  Ann.  360;  Pennlston  v.  Jeffer- 
son, 18  La.  Ann.  168  ;  McDonough  v. 
Gordon,  10  La.  Ann.  794;  Benedict  v. 
Williams,  4  Rob.  392 ;  Howard  v.  The 
Columbia.  1  -La.  420. 

4.  Wingate  v.  Smith,  20  Me.  2if 
(holding  that  It  was  a  good  defense 
In  replevin,  under  the  general  Issue, 
that  the  writ  was  sued  out  before  the 
cause  of  action  accrued,  and  that  such 
fact  could  not  be  pleaded  In  abate- 
ment) ;  Owen  v.  Bulkley,  Comb.  488. 
90  Reprint  606,  1  Ld.  Raym.  345,  91 
Reprint  1127  (holding  that  the  matter 
being  In  bar  could  not  be  pleaded  In 
abatement)  ;  FacquIre  v.  Kynaston,  2 
Ld.  Raym.  1249.  92  Reprint  323  (hold- 
ing that  since  the  evidence  might  be 
given  under  the  general  issue  It  could 


Relief  Dept  v.  Spencer,  17  Ind.  A.  not  be  pleaded  In  aba^ent) 
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need  not  be,  but  is  also  available  in  bar  of  the  action 
by  plea  in  bar,  defense  under  the  general  issue  or 
general  denial,  or  motion  for  nonsuit.'  But  this  rule 
does  not  apply  where  the  nonmaturity  of  the  debt  is 
the  result  of  an  agreement  extending  the  time  of  pay- 
ment. In  such  case  the  defense  must  be  raised  by 
plea  or  answer  in  abatement,  and  cannot  be  taken 
advanta£;e  of  by  jplea  in  bar  or  under  the  general  is- 
sue or  deidal.*  If  the  objection  shows  not  merely  that 
the  action  was  prematurely  brought,  but  that  there 
-was  no  right  of  action  at  ^1,  it  is  matter  in  bar  and 


6.  Ala.— Ralney  v,  Long,  9  Ala.  7B4 
(holding  that  defendant  may  prove, 
under  the  general  Iseue  In  assumpsit, 
that  the  action  was  commenced  belFore 
the  debt  was  due). 

Art— Hlcka  v.  Branton,  21  Ark.  ^86  ; 
Scott  V.  Fowler.  14  Ark.  427. 

Cal. — Landlfl  t.  MorrlsBey,  69  Cal. 
83,  10  P  268. 

111.— Bacon  v.  Schepflln,  185  111.  122, 
126,  56  NE  1123  [aft  86  111.  A.  663] 
(where  It  Is  said  by  Magruder,  J- : 
"No  rule  Is  better  established  than  thst 
a  plaintiff  can  not  recover  for  money 
not  due  at  the  institution  of  the  suit. 
XHamlln  v.  Race,  78  III.  422,  and  cases 
there  referred  to.}  It  would  seem  to 
follow  from  the  rule,  that  the  cause 
of  action  must  be  In  existence  when 
suit  Is  brought,  that  the  defense  of 
nonmaturity  of  the  debt  at  the  be- 
ginning of  the  suit  can  be  pleaded  as 
a  bar  thereto,  and,  therefore,  can  be 
proven  under-  the  general  Issue") ; 
Hautnim  v., Race,  78  III.  422;  Daniels 
V.  Osbom,  7r  la  H» ;  NlcJterson  v. 
Baboock,  28  m.  497;  Harlow  v.  Bos- 
well.  IS  IlL  S6 ;  Kahn  v.  Cook,  22  III. 
A.  K6B:  ColllnB  V.  Montemy.  8  III.  A. 
182 :  Mc(^  V.  Babcofdc.  1  IIL  A.  414. 

Masa— wilder  v.  Colby,  114  Mass. 
877:  Fraklln  Sav.  Inst.  v.  Reed.  126 
Mass.  866  ;  Reed  v.  Scttuate.  7  Allen 
141 :  Benthall  v.  Hlldreth.  2  Gray  288 
(where  It  appeared  that  the  action  was 
prematurely  brought,  and  defendant 
filed  an  answer  setting  up  this  objec- 
tion, but  this  answer  was  not  nled 
until  after  the  expiration  of  the  time 
prescribed  by  law  for  filing  an  answer 
in  abatement,  and  until  after  defend- 
ant had  filed  an  affidavit  of  merits, 
and  It  was  held  that,  while  the  pre- 
maturity of  the  suit  might  have  been 
pleaded  In  abatement  defendant  was 
not  bound  to  so  plead  it,  but  might 
rely  upon  It  in.  his  answer  as  a  bar 
to  the  action,  and  plaintiff  therefore 
could  not  object  that  the  answer  was 
filed  too  late}. 

Mlsa— Winston  Mller,  SO  Miss. 
660. 

N.  T,— Smith  V.  Holmes,  19  N.  T, 
271 ;  Mack  v.  Burt,  6  Hun  28 ;  Smith 
V.  Aylesworth,  40  Barb.  104 ;  Osbom 
v.*Moncure,  2  Wend.  170. 

Tenn. — ^Robinson  v.  Gnibb;  8  Baxt. 
19  [dlsappr  Carter  v.  Turner,  2  Head 
62,  HO  far  as  the  latter  holds  that  the 
objection  that  an  action  Is  prematurely 
brouglit  can  be  taken  advantage  of 
only  by  plea  in  abatement] ;  Bell  v. 
Bullion,  2  Ttfg.  479  (holding  that 
where  It  appears  on  the  face  of  the 
record  that  the  suit  was  Instituted  be- 
fore the  note  sued  on  was  due  the 
Judgment  will  be  arrested).  See  Green 
V.  Demoss,  10  Humphr.  371  (where  a 
note  fell  due  after  decree  below,  and 
the  bill  was  dismissed  on  appeal,  al- 
Itiough  there  was  no  objection  by  plea 
to  the  bill  as  prematurely  brought,  and 
It  .was  taken  pro  confesso  as  to  one 
of  the  parties). 

Vt.— Wetherell  v.  Evarts.  17  Vt.  219. 

Eng. — Venables  v.  DafCe,  Carth.  113, 
90  Reprint  670 ;  Ward  v.  Honeywood, 
1  Dougl.  tl,  99  Reprint  48 ;  Facquire  v. 
Xynastou.  2  Ld.  Baym.  1249,  92  Re- 
print 828;  Rush  v.  Tory,  4  Mod.  Ztl, 
87  Reprint  447. 

[aj  Xb  aa  aetloa  hy  an  laflorsse 
•Calast  aa  ladorser,  the  Indorser  need 
not  plead  in  abatement  that  the  suit 
was  oonunanotd  before  an  exscutlon 


against  the  maker  was  returned,  the 
general    Issue    throwing    on  plaintiff 

Eroof  of  such  fact    Woodward  v,  Har- 
in.  4  Ala.  634,  87  AmD  768  [dlst 
Jones  v.  Tarborough,  2^Ala.  624], 

6.  Hemdon  v.  Garrison.  6  Ala,  380 ; 
'Adams  v.  Branan,  120  Ga.  620,  48  SE 
128 :  Home  v.  Rodgers,  103  Ga.  649, 
30  SE  562  :  Bacon  v.  Schepfiln.  186  IIL 
122,  128,  66  NE  1123  [aft  86  111.  A. 
663]  (where  it  Is  said  by  Magruder, 
J. :  "In  cases  where  the  agreement 
was  merely  to  extend  the  time  of  pay- 
ment, and  suit  was  brought  before  the 
time  of  extension  had  passed,  the  cause, 
of  action  had  become  complete,  and 
the  iclaimant  was  entitled  to  proceed, 
as  his  rights  were  fixed.  In  such 
case,  he  merely  agrees  to  give  a  further 
day  of  payment  and  delay  suit  The 
proof  of  such  an  agreement  to  extend 
the  time  of  payment  does  not  tend  to 
show.  Oiat  no  cause  of  action  ever 
existed ;  a  cause  of  action,  complete 
and  matured,  has  existed,  and  the 
agreement  to  extend  the  time  merely 
postpones  the  exercise  of  a  remedy 
already  completely  vested.  The  pro- 
ceeding'in  such  a  case  is  a  dilatory 
one,  seeking  merely  to  delay  the  asser- 
tion of  a  right  oi  action,  and,  as  It 
Is  dilatory  merely.  It  should  be  set  up 
by  plea  In  abatement,  and  not  by  plea 
In  bar")  ;  Pitts, Sons'  Hfg.  Co.  v.  Com- 
mercial Nat  Bink.  121- BL  682,  IS  NB 
li9  [aff  81  III.  A.  488]  (holdbii  that 
a  covenant  not  to  sue  within  a  limited 
time  cannot  be  pleaded  in  bar  to  an 
action  brought  before  the  time  has  ex- 
pired, although  contained  In  a  com- 
position agreement  In  which  the  rlgJits 
of  third  parties  are  Involved,  that  such 
matter  might  be  pleaded  in  abatement,, 
but  if  the  plea  filed  Is  clearly  in  bar 
it  cannot  be  treated  as  a  plea  In  abate- 
ment) ;  Culver  v.  Johnson,  90  III.  91 ; 
Archibald  v.  Argall,  58  111.  807 :  Am- 
berg  V.  Nathtway,  92  III.  A.  608  ;  Moore 
v.  Sargent.  112  Ind.  484,  14  NE  466; 
Glldden  v.  Henry,  104  Ind.  278,  1  NE 
369,  64  AmB  SIS.  Contra  Franklin 
Sav.  InsL  T.  Reed,  126  Mass.  866.  See 
supra  this  section  text  and  note  99. 

7.  Wingate "  v.  Smith,  20  Me.  287 ; 
Cohn  V.  Lehman,  93  Mo.  574,  6  SW 

267  ;  Facquire  v.  Kynaston,  2  Ld. 
Raym.  1249,  92  Reprint  323. 

[a]  IB  an  aotlon  on  an  injnaotion 
bond  the  fact  that  final  Judgment  has 
not  been  rendered  in  the  suit  In  which 
the  bond  was  given,  or  that  an  ap- 
peal is  pending  from  the  Judgment 
therein,  is  matter  in  bar  and  not  in 
abatement  Cohn  r.  Lehman,  9S  Mo: 
674,  <  SW  247. 

8.  Boweu  V.  Lasalere,  44  Ho.  S88; 
Riley  V.  Jarvls,  43  W.  Va.  48,  26  SB 
366.  See  also  Arbitration  and  Award 
[S.Cyc  695,  607]. 

9.  Xaoasslty  and  mods  of  maHnf 
objaottom  and  walTsr  see  Infra  ||  217- 
219. 

ITonpayment  of  costs  after  monralt 
or  dismissal  before  oommeaosmsat  of 
new  suit  see  supra  I  142. 

HonpaymeBt  of  tax  or  fss  iMfore 
issnaaoe  of  writ  or  sammons  see 
Infra  S  171  text  and  note  18. 

10.  U.  S. — ^Tennis  Bros.  Co.  v. 
Wetsel,  etc.,  R.  Co.,  140  Fed.  198  [aff 
146  Fed.  468.  76  CCA  266,  7  AnnCas 
426]  ;  Hendy  v.  Soule.  11  F.  Cas.  No. 
6,869.  %  Deady  400. 

Ala.— Coalter  v.  Bell,  2  Btew.  *  F. 

268  (suit  w  obligation  given  for 


not  in  abatemrat.' 

SnbmiBslon  to  arbltratioii.  The  fact  that  the 
matter  in  oontroyersy  has  been  submitted  to  arbi- 
tration is  matter  in  abatement  and  must  be  so 
pleaded.^ 

[$  170]  3.  Konptfformaiice  of  Oondition  Prece- 
dent."  If  there  is  a  cause  of  action,  but  action  is 
brought  without  performance  of  a  condition  prece- 
dent to  the  right  to  sue  thereon^  this  pbjectiou  is 
ground  for  abatemrat  of  the  action  and  most  usually 
be  so  pleaded.*"  If,  however,  nonperformance  of  the 

services  brought  before  the  services 
have  been  performed  but  while  they 
are  In  course  of  iterformance). 

Ark. — Borden  v.  Fowler,  14  Ark.  471 
(failure  of  creditor  presenting  claim 
against  decedent's  estate  to  adminis- 
trator for  allowance  to  furnish  the 
admlnietrator  with  a  copy  of  the  ac- 
count or  evidence  of  debt  upon  which 
the  claim  is  founded). 

Cal. — Bemmerly  v.  Woodward,  124 
Cal.  568.  67  P  661. 

Colo. — ^Atchison,  etc,  R.  Co.  v.  Lujan, 
6  Colo.  338  (holding  that  the  failure 
of  the  owner  of  stock  killed  by  a  rail- 
road company  to  have  the  value  ap- 
praised before  brlnMng  suit  against  the 
company,  as  required  by  statute,  is 
ground  for  abatement,  and  failure  to 
interpose  the  objection  by  plea  In 
abatement  at  the  earliest  opportunity 
Is  a  waiver  of  ths  objectltm). 

Ga. — Home  t.  Rodgers,  102  Gs.  649, 
30  SE  562. 

Ind,— Walter  A.  Wood  Mowing,  etc, 
Mach.  Co.  T.  Caldwell.  64  Ind.  270,  2S 
AmR  641;  Voluntary  Relief  Dept  v. 
Spencer.  17  Ind.  A.  128,  46  NE  477. 

Iowa. — The  Telegraph  v.  Lee.  12& 
Iowa  17.  98  NW  364. 

N.  J.— Cowell  v.  Oxford,  6  N.  J. 
482    (failure   to   file   refimdlng  bond 
before  suing  executor  for  legacy). 

Or. — RaflCerty  v.  Davis,  64  Or.  77. 
102  P  305  ;  In  re  Morgan,  46  Or.  233, 
77  P  608,  78  P  1029. 

R.  I. — Weaver  Coal,  etc..  Co.  v. 
Rhode  Island  Co-operative  Coal  Co.,  27 
R.  I.  194.  61  A  426. 

Utah, — Clayton  v.  Dlnwoodey,  3  S 
Utah  261,  93  P  723,  14  AnnCas  926 
aiiA  note. 

Wis. — Belolt  V.  Helneman,  128  Wis. 
398.  107  NW  334:  Lombard  v.  Mc- 
Millan. 96  Wis,  627.  70  NW  673  ; 
Johannes  T.  Toimgs.  48  WiB.  101,  4 

NW  82. 

[a]  Condltioas  preoedent  lmpos«a 
by  ooBtraot — In  an  action  by  a  mem- 
ber of  an  accident  insurance  associa- 
tion against  the  association  to, recover 
for  an  injury,  the  fact  that  plafntlfT 
did  not  before  bringing  the  suit  sub- 
mit his  claim  to  the  proper  authorlty- 
in  the  association,  as  required  by  Its 
rules.  Is  matter  in  abatement  and  not 
In  bar.  Voluntary  Relief  Dept.  v. 
Spencer.  17  Ind.  A.  123.  46  NE  477. 
And  see  Home  v.  Rodgers,  103  Ga. 
649.  80  SE  662.    See  also  supra  I  169. 

[b]  AoUoB  to  reoorer  land  sold  tor- 
taxes  or  to  rscoTsr  taxes  paid. — in 
an  action  by  the  former  owner  to  re- 
cover land  conveyed  by  a  county  hav- 
ing a  tax  title  thereon  to  the  state, 
and  subsequently  sold  by  the  state, 
plaintiff's  failure  to  pay  Into  the  county 
treasury  the  amount  of  the  taxes  paid 
since  the  sale.  wlOi  costs  and  ex- 
penses, as  required  by  statute  as  a 
condition  precedent  to  the  maintenance 
of  such  action,  is  matter  in  abatement 
and  not  in  bar.  Lombard  v.—McMlllan, 
96  Wis.  627,  70  NW  673.  To  same  effect 
Rafferty  v.  Davis,  54  Or.  77,  102  P 
305.  See  also  Hendy  v.  Soule,  11  F. 
Caa  No.  6.369,  1  Deady  400  (holding 
that  m  an  action  against  a  United 
States  revenue  collector  to  recover  a 
tax  alleged  to  have  been  Illegally 
assessed  or  collected,  plalntltTs  failure 
to  comply  with  the  act  of  congress  of 
July  13,  1866  [14  U.  8.  St,  at  L.  162], 
declarmg  that  no  suit  should  be  maln- 
tained  for  ttie  reoovery  of  any  tax 
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catditkui  goes  to  show  that  there  is  no  cause  of 
actum  at  all,  it  is  matter  in  bar,  and  cannot  be 
pleaded  in  abatemei;it.^^ 

[$  171]  4.  Defects  ud  Irregulaxities  in  Prooees 
or  Serrice" — a.  In  OenenL  As  a  general  rale, 


any  informalify,  irregularis,  or  defeat  in  the  terms, 
form,  or  structure  of  a  writ  or  summons,  or  in  ^e 
mode  of  issuing  ,  it,  which  is  suffloient  to  render  it 
invalid,  is  ground  for  quadiing  or  abating  the  writ 
or  summons,  or  for  abatement  of  the  action."  There 


Illegally  assessed  or  collected  until 
afier  an  appeal  to  the  commissioner 
of  Internal  revenue,  was  matter  which 
must  be  pleaded  In  abatement). 

[c]  AoUoa  hj  maxvMitg  partnar.— 
Objection  to  a  plaintiff's  rigrht  to  main- 
tain a  suit  as  surviving  partner  because 
be  has  not  given  the  bond  required  by 
law  must  be  taken  In  abatement. 
Page  V.  McGlinch,  63  Me.  473;  Strang 
T.  Hlret  61  Me.  9. 

Cd]  AoUoa  mtittaa*  «xM&tor  or  ad- 
alatetator  <w  olalnt  asralMfe  cBtata^ 
(1>  In  some  jurisdictions  It  Is  held 
that  failure  to  present  a  claim  against 
an  estate  to  the  executor  or  admlnls- 
tntor.  as  required  by  statute  before 
bringing  an  actliHi  thereon,  is  not  mere 
matter  In  abatement,  but  the  presenta- 
tion Is  a  tact  essential  to  the  cause 
of  action,  so  that.  In  an  action  on 
such  a  clalni,  objection  that  It  has  not 
been  presented  may  be  taken  advan- 
tage of  under  the  general  issue  or  first 
raised  at  the  trial.  Rawson  v.  Knight, 
71  Me.  9i :  Eaton  v.  Buswell.  69  Me. 
SSS;  Ward  y.  Magaha.  71  Wash.  67», 
129  P  S96.  (2>  In  other  Jurlgdictlona 
f Allure  to  present  the  claim  before 
^It  does  not  go  to  the  cause  of  action, 
but  Is  mere  matter  In  abatement,  and 
failure  to  present  the  same,  therefore. 
Is  waived  unless  set  up  by  plea  In 
abatement  or  by  answer  under  the 
code.  Bemmerly  v.  Woodward,  124 
CaI.  568,  57  P  661 ;  In  re  Morgan,  46 
Or.  233.  77  P  608,  78  P  1029  ;  Clay- 
ton v.  IMnwoodey,  38  Utah  861,  98  P 
123.  14  AnnCas  926.  See  also  Ehc ecu- 
tors  and  Administrators  [IS  Cyo  885 
et  seq.  1004]. 

[el  AjoUom  b7  forel^  exeoator  or 
adaiudstrat4ff. — ^Under  a  statute  au- 
thorizing a  foreign  executor  or  ad- 
ministrator of  the  estate  of  a  person 
sot  a  resident  of  the  state  at  the  time 
of  his  death  to  prosecute  actions  In 
behalf  of  such  estate  "upon  flUng  an 
authenticated  copy  of  his  appointment 
in  the  probate  court  of  any  county," 
It  was  held  that  the  failure  of  such 
executor  or  administrator  to  file  such 
copy  before  bringing  a  suit  was  mat- 
ter in  abatement  only.  Smith  V. 
Peofebam.  39  Wis.  414. 

[f]  Aotloa  on  administrator'*  bond. 
—And  It  has  been  held  that  the 
objection  that  leave  to  sue  on  an 
administrator's  bond  has  not  been  ob- 
tained must  be  taken  by  plea  In  abate- 
ment, Pundler  -v.  Holcomb,  45  Conn. 
Ill :  Johannes  v.  Youngs.  48  Wis.  101. 
4  XW  32.  See  also  Ehtecutors  and 
Administrators  [18  Cyc  1801]. 

r?]  Afltton  1»7  Aoekholdar  wtthoat 
ismand  on  Jtreotors  to  nw. — In  a 
Buit  In  equity  by  stockholders  of  a  cor- 
porauon  to  recover  from  Its  treasurer 
money  alleged  to  belong  to  the  corpora- 
tion, a  plea  that  no  demand  on  the 
directors  to  bring  the  action  had  been 
made  and  refused  Is  a  plea  In  abate- 
ment and  not  In  bar.  The  Telegraph 
«■  Lee.  126  Iowa  17.  88  364. 

[h]  AfltloB  br  town  irlthont  author- 
tty  or  reatfliitlon  by  town  board^In 
an  action  by  a  town  on  an  express 
CDDtract  for  the  payment  of  money, 
ttie  objections  that  the  action  was  not 
authorized  by  the  electors  In  town 
meeting  and  that  there  was  no  formal 
Rsolutlon  by  the  town  board  to  In- 
ftitute  the  action  were  too  late  when 
mode  for  the  flrst  time  on  the  trial, 
not  having  been  raised  by  the. plead- 
ing: Beloft  V.  Helneman,  128  Wis.  398, 
107  XW  334. 

11]  Tbe  fanure  of  a  oorporation  to 
Ue  a  oovy  of  It*  artiolss  ox  Inecovoro- 
tiOB  In  a  county  In  which  It  brings  an 
action,  as  required  by  Civ.  Code  |  899. 
does  not  affect  Its  cause  of  action,  and 
can  only  be  taken  advantage  of  by 
plea  In  abatement  California  Sav» 
etc.  SoCL  ▼.  Harris,  111  Cal.  188,  48 
P  S2S.    Bee  also  infra  I  18S. 


[J]  Aotlom  by  forelffs  eorporatlOB^ 

(1)  In  most  jurisdictions  the  tact  that 
a  plaintiff  foreign  corporation  has  not 
appointed  a  resident  agent  or  other- 
wise complied  with  the  statute  impos- 
ing conditions  precedent  to  its  right 
to  maintain  an  action  In  the  state  is 
matter  in  abatement  and  must  be  so 
pleaded.  Tennis  Bros.  Co.  v.  Wetzel, 
etc,  R.  Ca,  140  Fed.  198  [aff  146  Fed. 
468.  76  CCA  266,  7  AimCae  426]  ; 
Weaver  Coal,  etc,  Co.  v.  Rhode  Island 
Co-operative  Coal  Co.,  27  R.  I.  194, 
«1  A  426.  (2)  And  in  some  Jurisdic- 
tions an  answer  setting  up  that  a 
contract  sued  on  was  negotiated  by  a 
foreign  corporation,  before  compliance 
with  a  statutory  provision  as  to  the 
ccmdltlonB  upcm  which  foreign  corpora- 
tions may  do  business  within  the  state, 
sets  up  matter  which  operates  as  a 
groond  of  abatement  of.  the  abtion  as 

Srematurely  brought  Walter  A.  Wood 
lowing,  etc,  Mach.  Co.  v.  Caldwell,  64 
Ind.  270,  28  AmR  641.  <8)  Under 
some  statutes,  however,  there  Is  not 
merely  a  suspension  of  remedy,  but 
such  contracts  are  void  and  unenforce- 
able, so  that  the  defense  goes  In  bar. 
See  Infra  S  186.  See  also  Corporations 
[19  Cyc  1289,  1294.  1298]. 

[k]  Vallwe  to  file  note  with  peti- 
tion*—Under ,  a  statute  providing  that 
an  action  by  petition  and  summons 
shall  be  commenced  by  flitng  the  note 
with  the  petition.  If  the  summons 
Issue  before  the  note  is  filed  defendant 
may  plead  that  fact  In  abatement. 
Gearhart  v.  Olmstead.  7  Dana  (Ky.) 

[i]  la  vnlts  by  attocbment  the  bond 
to  -be  filed  before  issuing  the  writ  is 
a  prerequisite.  If  no  such  t>ond  is 
filed,  as  is  required  by  the  statute, 
the  effect  is  to  abate  the  writ ;  but 
it  Is  no  ground  for  a  motion  to  dis- 
solve the  attachment  and  restore  the 
property.  DIdier  v.  Oailoway,  3  Ark. 
601.    See  Attachment 

11.  Finegan  v.  L'Elngle,  8  Fla.  413 
fholding  that  a  plea  In  abatement  that 
by  the  agreement  sued  on  the  chief 
engineer  should  in  all  cases  decide 
every  question  which  might  or  could 
arise  under  the  contract  is  not  main- 
tainable: if  pleadable.  It  should  be  In 
bar.  as  showing  that  there  Is  no  cause 
of  action). 

U.  Veossslty  aad  iwiHI*  txt  iwaWiuf 
obJeotlOB  Mid  walTW  see  infra  i|217- 
219. 

VitTUsc*  or  eonmpUoB  from  serrlee 
of^nossa  see  Infra  I  174. 


  _   _  of  pvooMS  see  generally 

Process  t32  Cyc  619  et  seq]. 

13.  Ala. — PeeVles  v.  Weir,  60  Ala. 
418;  Yonge  v.  Broxson.  23  Ala.  684: 
Johnson  v.  King,  20  Ala.  270 ;  Sawyer 
V.  Price.  6  Ala  285  ;  Adamson  v. 
Parker.  3  Ala.  727 ;  Nabors  v.  Thoma- 
Bon.  1  Ala.  690 ;  Jordan  v.  Bell,  8 
Port.  68. 

Ark.— Flynn  v.  State.  42  Ark.  21B; 
Powers  v,  Swlgart  8  Ark.  863 ;  Renner 
V.  Reed,  8  Ark.  339. 

Conn. — Denlson  v.  Crafts.  74  Conn. 
38,  49  A  861  (unlawful  change  by 
plaintiff  of  return  day  of  writ  after 
iRsue  and  before  servlcv)  ;  Case  v. 
Humphrey.  6  Conn.  ISO. 

Fla — Cami>bell  v.  Chaffee,  Fla. 
724. 

Ida. — Parke  v.  Wardner,  2  Ida. 
(Hash.)   286,  IS  P  172. 

111.— areer  v.  Young,  120  111.  184.  11 
167 :  Hamilton  Dewey,  22  Til. 
490.  And  see  Willard  V.  Zefar,  216  111. 
148.  74  NE  107. 

Ky.— Owlngs  v.  Beall.  3  Utt.  103. 

Me.— Pressey  v.  Snow,  81  Me.  288. 
17  A  71 ;  Mahan  v.  Sutherland.  73  Me. 
168  (writ  In  assumpsit  not  In  form  pre- 
scribed by  statute)  :  Bray  v.  Llbby,  71 
Me.  276 ;  Hall  v.  Ollmore,  40  Me.  678 : 
Chamberlain  t.  Lake.  36  Me.  888 : 
Tlbbettfl  V.  Sbaw.  18  Me.  204;  Cook 
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V.  Lothrop,  18  Me.  260  ;  Bailey  v. 
Smith.  12  Me.  196. 

Mass. — Day  v.  Floyd,  130  Mass.  488 
(misdescription  of  plaintiff's  resi- 
dence) ;  Lincoln  v.  Taunton  Copper 
Mfg.  Co.,  11  Cush.  440  ;  Stevens  v. 
Eiwer,  2  Mete.  74  (signature  of  clerk 
and  seal  of  court  on  writ  of  scire 
facias  detached  from  another  writ  and 
affixed  by  means  of  wafers)  ;  HcJl  v. 
Jones,  9  Pick.  446  ;  Purple  v.  Clark,  6 
Pick.  S06 ;  Ripley  v.  Warren,  2  Pick. 
692;  Jacobs  v.  Meilen,  14  Maaa  132; 
Hawkes  v.  Kennebeck  County.  7  Mass, 
461 :  Prescott  v.  Tufts,  7  Mass.  209 
(writ  bearing  teste  of  Justice  of  the 
common  pleas  who  was  plaintiff  In  tbe 
suit)  ;  Smith  t.  Bowker,  1  Mass.  76 
(mls^ke  In  description  of  defendant's 
domicile)  iZulII  v.  BradJey,  Qulncy  8. 

Miss.— FMter  v.  Collins,  13  Miss. 
2S9  (holding  that  a  plea  in  abatement 
to  an  action  of  assumpsit  upon  a  note 
that  the  ^Tit  and  indorsement  did  not 
show  the  sum  demanded,  as  required 
by  statute,  was  a  good  plea,  and  If 
true  would  abate  the  action)  ;  Pharls 
V.  Conner,  11  Mlsa  87. 

Nebr. — Hurlbut  v.  Palmer,  39  Nebr. 
158.  57  NW  1019. 

N.  H. — Crawford  v.  Crawford,  44  N. 
H.  428  :  Haverhill  Ins.  Co.  v.  Prescott 
38  N.  H,  898 :  Scruton  v.  Demlng,  36 
N.  H.  432;  Parsons  v.  Swett  32  N.  H. 
87,  64  AmD  354  (process  not  bear- 
ing proper  teste).  ' 

N.  Jr— Hoy  V.  Brown,  16  N.  J. 
167. 

N.  Y. — ^Waterbury  v.  Mather,  16 
Wend.  611. 

Pa. — Crawford  v.  Stewart,  38  Pa 
34 ;  West  v.  Nixon,  3  Grant  236  ; 
Virtue  V.  loka  Tribe.  5  Pa  DIst  634. 

Tenn. — Padgett  v.  Ducktown  Sul- 
phur, etc.,  Ca,  97  Tenn.  690,  87  SW 
698 :  Carlisle  v.  Cowan.  86  TeUn.  16E. 
2  SW  26. 

,  Vt. — Bliss  V.  Connecticut,  etc.,  R.  Co.. 
24  Vt  428  ;  Vermont  Unlv,  v.  Joslvn, 
21  Vt.  62  (writ  not  made  returnable 
in  proper  town)  ;  Pollard  v.  Wilder, 
17  Vt  48. 

Va — Richmond,  etc.,  R,  C!o.  v.  Rudd, 
88  Va  648,  14  SB  361  (variance  as 
to  statement  of  amount  of  damages 
between  original  and  alias  summons). 

Oronnds  for  quaShing  or  abatliur 
writ  see  Process  132  Cyc  519  et  seqj. 

Want  of  Jnrladlotlou  of  the  person 
see  supra  {19. 

ra]  Wrong  seal^In  a  number  of- 
cases  it  has  been  held  that  the  fact 
that  a  writ  or  summons  has  not  the 
proper  seal  Is  ground  for  abatement 
Anglin  V.  Xott.  2  ni.  396:  Baston  v. 
Altum,^  III.  860;  Hannum  v.  Thomp- 
son, 2  ni.  288 :  Bailey  v.  Smith,  IS  lAe. 
196 ;  Brewer  v.  Sibley,  18  Mete 
(Mass.)  176  ;  Foot  Knowles,  4  Mete. 
(Mass.)  886  ;  Stevens  v.  Ewer,  2  Mete 
(Mass.)  74:  HaU  v.  Jones,  9  Pick. 
(Mass.)  446;  Pharls  v.  Conner,  11 
Mtas.  87.  See  Process  [32  Cyc  B20 
text  and  note  64]. 

[b]  Brroneons  dlreetion  or  address. 
— And  It  is  ground  for  abatement  (1) 
that  process  was  erroneously  or  un- 
lawfully directed  (Peebles  v.  Weir,  60 
Ala  413 ;  Cose  v.  Humphrey,  6  Conn, 
130)  ;  (2)  that  It  was  Improperly  di- 
rected to  the  coroner  instead  of  the 
sheriff,  or  vice  versa  (Sawyer  v.  Price. 
6  Ala.  285 :  Adamson  v.  Paiicer,  3 
Ala.  727 :  Nabors  v.  Thomason.  1  Ala. 
690);  (3)  that  It  was  addressed  "to 
any  lawful  officer"  of  a  specified 
county,  instead  of  "any  sheriff  of  the 
state'  (Tonge  v.  Broxson,  23  Ala. 
684)  ;  (4)  or  that  a  subpoena  in  chan- 
cery was  Issued  with  the  name  of  the 
county,  to  the  sheriff  of  which  It  Is 
directed,  left  blank  and  afterward 
filled  in  with  the  name  of  the  county 
in  whltA  it  wae  served  on  defendant 
(Owlngs  v.  Beau,  8  Lltt  (Xy.)  103). 
(6)  But  if  a  writ  b»^(llreoted  to  an 
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is  some  confiiet  as  to  the  mode  of  raising  the  objee- 
tion,  but,  as  we  shall  see  in  another  place,  the  gen- 
eral rule  is  that  it  must  be  raised  by  plea  or  answer 
in  abatement  unless  it  appears  on  the  face  of  the 
process,  in  which  case  it  may  be  raised  by  motion 
to  qna^  or  dismiss."  It  is  also  gronnd  for  idaate- 
ment  in  most  jurisdictions  that  ^ere  was  a  fatal 


defect  or  irregularity  in  the  service  or  return  of 
process,  or,  in  some  jurisdictions,  a  want  of  service.'* 
The  rule  applies  in  the  case  of  defects  and  irregu- 
larities in  the  service  of  process  on  a  domestic  or 
foreign  corporation."  In  some  jurisdictions,  how- 
ever, it  is  held  that  defects  or  irre^olarities  in  ser%-iee 
of  process  are  not  ground  for  plea  in  abatementf  but 


ofllcer  who  may  and  does  serve  It.  It 
Is  no  cause  of  abatement  that  It  was 
not  directed  to  another  officer  who 
ml^t  have  served  it,  although  the 
direction  be  not  strictly  conformable 
to  the  statutory  provisions.  Cooper  v. 
Inealls,  6  Vt  508. 

[c]  VoBpaymwt  of  tax  or  t—  b«- 
for«  Isntaao*  of  writ. — it  -Is  not 
ground  for  abatement  of  an  action' that 
the  tax  or  Issuing  fees  were  not  paid 
before  the  Issuance  of  the  writ  as  pro- 
vided by  statute,  as  the  statute  Is  for 
the  benefit  of  the  clerk, .  and  if  he 
permits  -the  writ  to  Issue  without  such 
payment  he  does  so  at  his  own  risk. 
Brown  v.  Peevey,  4  Ark.  442, 

14.  See  the  cases  cited  in  the  pre- 
ceding note.    And  see  Infra  I!  218,  219. 

16.  U.  S.— rFltxgerald,  etc.,  Constr. 
Co.  V.  ntzgerala,  1S7  U.  S.  98,  11  SCt 
36,  34  L.  ed.  «08 ;  Electric  Vehicle  Co. 
V.  Craig  Toledo  Motor  Co.,  167  Fed. 
316  :  Forrest  v.  Union  Pac.  R.  Co..  47 
Fed.  1 ;  U.  S.  v.  American  Bell  Tel.  Co., 
29  Fed.  17  ;  Rubel  v.  Beaver  Falls  Cut- 
lery Co.,  22  Fed.  288 ;  Balsey  v.  Hurd, 
11  F.  Cas.  No.  6,9C<.  6  MOLean  14. 

Colo.— Weatem  Union  TeL  Co.  v. 
Claymore,   2  Colo.  88. 

Conn. — Draper  v.  Morlarty,  45  Conn. 
478 ;  Cady  v.  Oay,  SI  Conn.  396 ; 
Oould  V.  Smith,  80  Conn.  88 :  Colbum 
Y-  Tollee,  IS  Conn.  624  ;  Butts  v. 
Francis.  4  Conn.  424 :  Parsons  v.  Ely, 
2  Conn.  877 :  Bulkley  v.  Starr,  2  Day 
562;  Denslow  v.  Moore,  1  Day  290. 

Fla. — Putnam  Lumber  Co.  v.  Ellis- 
Young  Co..  60  Fla.  251,  29  8  1S3. 

III. — Wlllard  V.  Zehr.  216  111.  14S,  74 
NB  107;  Greer  v.  Young.  120  111.  184, 

II  NE  187  [rev  17  111.  A.  106]  ;  Chi- 
cago Sectional  Electric  Underijround 
Co.  v.  Con-Tdon  Brake  Shoe  Mfg.  Co., 

III  111.  309:  Union  Nat.  Bank  v. 
Centrevllle  First  Nat.  Bank,  90  III. 
6« ;  SIbert  v.  Thtrp,  77  111.  43 ;  Hamil- 
ton v.  Dewey,  22  111.  490:  Mineral 
Point  R.  Co.  v.  Keep.  22  111.  9,  74  AmD 
124;  Waterman  v.  Twttle.  18  111.  292  ; 
Montana  Columbian  Club  v.  Ketcham, 
64  111.  A.  884;  Lanza  v.  McNulta,  46 
III.  A.  69:  McCuIloch  v.  Ellis.  88  111. 
A.  439 :  atesK  V.  Sumner,  21  III,  A. 
110. 

Ind. — Hall  v.  State,  39  Tnd,  301 ; 
Clarke  t.  Hlte.  6  Blackf.  167  :  Glide- 
well  V.  MnGaughey,  2  Blackf.  859. 

Me. — Tweed  v.  LIbbey.  37  Me.  49 ; 
Adams  v.  Hodsdon,  83  Me.  225  ;  Pat- 
ten V.  Btarrett,  20  Me.  14B  ;  Chapman 
V.  Shaw.  3  Me.  872 ;  Brown  v,  KSordon. 
1  Me.  166. 

96  NR  968  ;  Tounsr  v.  Frovldf-nce.  etc. 
Steamship  Co.,  150  Mass.  650.  28  NR 
679  ;  Smith  v.  Dexter,  121  Mass.  597; 
Haynes  v.  Saunders,  11  Cush.  687 ; 
Tllden  v.  .TohnSon,  6  Cutih.  864  ; 
Simonds  v.  Parker,  1  Mete.  608;  Car- 
lisle v.  Weston,  81  Pick.  685:  Brtvham 
V.  Clark.  20  Pick.  43 ;  Guild  v.  Rlehard- 
fion.  6  Pick.  864  ;  WlUlnston  v.  Steams. 
1  Pick.  497 :  Jacobs  v.  HeHen,  14  Mass. 
182. 

Miss. — Lamb  v.  Russell,  81  Miss.  382, 
88  S  918:  Mayfleld  v.  Barnard,  48 
Mifls.  270;  Thornton  v.  Fitzhugh,  18 
MlRB.  438, 

Mo. — Stegall  v.  American  Pfirment. 
etc.,  Co..  160  Mo.  A.  251.  180  SW 
144. 

N.  H. — Christian  Educational  Soc.  v. 
Vamey,  64  N.  H.  37tt ;  Curtis  v,  Bald- 
win, 42  N.  H.  898 ;  Morse  v.  Calley,  5 
X,  H.  882;  TlUon  v.  Parker,  4  M.  H. 
142. 

N.  J.— Pedreck  v.  Shaw.  2  N.  J.  L. 
67. 

N.  y. — Daniels  v.  Patterson,  8  N.  T. 
47 :  Crowley  v.  Royal  Exch.  Shipping 
Co.,  10  Daly  408  [aff  89  N.  T.  607]. 


N.  C. — Laverty  v.  Turner,  15  N.  C. 
276;  Jones  v.  Stokes,  3  N.  C.  26; 
Anonymous,  2  N.  C.  286. 

Pa.— Northern  Liberties  Nat  Bank 
V.  American  Shli>-Bldg.  Co.,  1  Pa.  Cas. 
380.  2  A  611. 

Tenn. — Carlisle  v.  Cowant  86  Tenn. 
166,  2  SW  26  :  Boyd  V.  Buckingham, 
10  Humphr.  434 ;  Nelson  v.  Cummins. 
1  Overt  436. 

Vt— Muwoll  V.  Hetu.  82  Vt.  139.  72 
A  328;  Howard  v.  Walker.  39  Vt  168  : 
Shaw  V.  Baldwin,  38  Vt  447  ;  Morse 
V.  Nash.  30  Vt.  76 ;  Washburn  v.  Ham- 
mond. 26  Vt  848 ;  Bliss  v.  Connecticut, 
etc.,  R.  Co.,  24  Vt  428 ;  Hill  v.  Powers, 
IS  Vt  616:  Pearson  v.  French,  9  Vt 

Va. — ^Lane  -v.  Bauserman,  103  Va. 
146.  48  SE  867,  108  AmSR  872 ;  Rich- 
mond, etc.,  R.  Ca  v.  Rudd,  88  va. 
648.  14  Sa  3«1:  Barksdale  v.  Neal, 
le  Oratt  (67  Va.)  814. 

W.  Va.— Htnton  v.  Ballard,  3  W.  Va. 
582. 

Wis. — Rowen  t.  Taylor,  1  Plnn.  286 
(want  of  publication  of  notice  in  pro- 
ceedings by  attachment). 
'  See  Johnson  v.  Shurtey,  58  Oa.  417. 

[a]  A  OafaotlTa  Mtam  on  a  writ  or 
summons  is  ground  for  plea  in  abate- 
ment. Jordan  v.  Bell,  8  Port  (Ala.) 
63  (holding  that  the  objection  that  a 
writ  was  returned  to  the  wrong  term 
or  at  the  wrong  day  of  the  term  should 
be  taken  by  plea  In  abatement)  ; 
Barksdale  v.  Neal,  16  Gratt  (67  Va.) 
314;  HintMi  v.  Ballard,  8  W.  Va,  582. 

[hi'  Want  of  anthorlty  of  olBoar 
Mrvlitf  WTlt^(l)  That  the  officer 
who  served  the  writ  had  no  authority 
to  do  BO  is  ground  of  abatement. 
Smith  V.  Dexter,  121  Mass.  597  (ob- 
jection to  authority  of  sheriff  to  serve 
writ  of  replevin  on  his  deputy)  ; 
Howard  v.  Walker.  39  Vt  163  :  Shaw 
V.  Baldwin,  33  Vt  447  (service  of 
writ  on  sheriff  by  one  of  his  deputies)  ; 
Washburn  v.  Hammond,  26  Vt  648. 
(2)  But  a  plea  in  abatement  that  the 
officer  who  served  the  writ  was.  after 
his  appointment  as  deputy  sheriff,  ap- 
pointed and  commissioned  as  a  justice 
of  the  peace,  whereby  the  former  offlCe 
became  vacant,  la  a  bad  plea,  unletis 
It  shows,  not  only  that  4ie  took  the 
oaths  of  the  latter  office,  but  that  he 
also  subscribed  them  as  required  by 
Const,  art.  9  j  1.  Chapman  v,  Shaw, 
3  Me.  B72. 

[c]  Xnt«r«Bt  of  offlcar  MTrlaflr  proo- 
•M. — In  Mitchell  v.  Allen,  2  Stew.  & 
P.  (Ala.)  247,  it  was  held  that  it  Is 
ground  for  abatement  that  the  shorlff 
who  executed  the  process  Is.  bene- 
ficially, plaintiff  In  the  action.  But  In 
Stewart  v.  Ma^ess,  2  Coldw.  (Tenn.) 
310,  88  AmD  698.  It  was  held  that  a 
plea  to  a  scire  facias  that  at  the  time 
of  the  trauance  and  execution  of  the 
subpoena  one  of  plaintiffs  was  the 
Bherlff  to  whom  the  process  was  di- 
rected, and  that  It  was  sen-ed  by  the 
deputy  of  said  sheriff,  went  to  the 
merits  of  the  case,  and  wag  not  a 
plea  in  abatement 

[d]  Tim*  of  Mnlea^d)  The  fact 
that  service  of  a  writ  was  not  made 
a  sufficient  length  of  time  before  the 
return  day  Is  ground  for  plea  in  abate- 
ment Thornton  v.  Fitzhugh.  18  Miss. 
438  ;  Nelson  v.  Cummins,  1  Overt. 
(Tenn.)  436.  (2)  But  a  plea  in  abate- 
ment, merely  that  It  did  not  appear 
from  the  return  of  the  original  writ 
that  It  was  executed  within  the  time 
required  by  statute  to  make  It  re- 
turnable to  that  term  was  set  aside 
as  frivolous,  as  the  statute  did  not 
require  that  It  should  appear  on  the 
nTlt  when  it  was  executed,  but  merely 
that  It  Miould  be  executed  at  least 
ten  daj-s  before  court,  and  in  the 


absence  of  showing  to  the  eontrarj- 
It  would  be  presumed  that  the  officer 
performed  his  duty  as  to  the  time  of 
service.    Nelson  v,  Cummins,  supra. 

[e]  ■•I'vioe  in  wroiv  oonnty  ground 
for  abatement  see  Hamilton  v.  Dewev, 
22  III,  490.  Wrong  veaue  see  supra 
i  20. 

[f]  Corract  aUaa  writ  ■•mO. — An 

action  should  not  be  dismissed  on  ac- 
count of  an  error  in  an  original  writ, 
which  was  not  served,  when  a  correct 
allajB  capias  has  been  served.  Scull  v. 
Kuykendall,  21  P.  Cas.  No.  18.670b.  1 
Hempst.  9. 

[g]  A  varlano*  batwMS  tlw  anm- 
moB«  and  tlie  copy  eerved  on  dafand- 
ant  is  not  ground  for  abatement  of 
the  writ  Thompson  v.  Halsllp,  14  Ark. 
220. 

no  irot  avaUable  wlUM  ao  SMrrloa. 

—Where  a  statute  permitted  defend* 
ant  to  plead  In  abatement  In  the  case 
of  an  illegal  nervlce  it  was  held  that 
a  plea  In  abatement  would  not  lie 
where  there  was  no  service  at  all. 
Worthlngton  v.  Colhane.  4  N.  C.  68  : 
Jones  V.  Stokefi,  8  N.  C.  26. 

Want  of  jvziiMUotlOK  of  tha  parson 
see  supra  I  19. 

Orouda  for  qaasblair  or  Mttliir 
aaUU  sarvloa  or  retom  see  Process  [32 
Cyc  622  et  seq]. 

16.  U.  S.— Fttagerald.  etc..  Constr. 
Co.  v.  Fitzgerald.  137  U.  S.  98.  11 
SCt  86,  34  L.  ed.  608  (personal  eervlcc 
obtained  upon  president  of  foreign  cor- 
poration by  means  of  a  fraudulent  de- 
vice) ;  Shampeau  v.  Connecticut  River 
Lumber  Co.,  37  Fed.  771 ;  Rubel  v. 
Beaver  Falls  Cutlery  Co..  22  Fed.  282 
(person  served  not  agent  of  corpora- 
tion). 

Fla. — Putnam  Lumber  Co.  v,  ElUa- 
Toung  Co..  50  Fla.  261,  89  S  193. 

111.— Chicago  Sectional  Electric  tln- 
derground  Co.  v.  Congdon  Brake  Shoe 
Mfg.  Co.,  Ill  ni.  809;  Union  Nat. 
Bank  v.  Centrevllle  First  Nat  Bank, 
90  111.  66. 

Me. — Perry  v.  New  BrunswICk  R. 
Co..  71  Me.  369. 

Ma-Bs. — Young  v.  Providence,  etc.. 
Steamship  Co.,  160  Mass.  560,  23  NI-1 
B79. 

Mich. — Alaxwell  v.  Speed,  60  Mich. 
36,  26  NW  824. 

Miss. — Lamb  V.  Russell,  81  Miss.  882. 

32  S  916. 

Mo. — Stegall  v.  American  Pigment, 
etc.,  Co.,  160  Mo.  A.  261.  130  SW 
144;  Walter  A.  Zelnlcker  Supply  Co. 
V.  MlRslsislppI  Cotton  OH  Co,,  103  Mo. 
A.  94.  77  SW  321  (holding,  however, 
that  the  insufficiency  of  the  return  of 
service  of  summons  on  a  forelOT  cor- 
poration, which  might  be  corrected  by 
amendment  to  show  conformity  to  t)ie 
statute,  was  not  ground  for  abatinir 
the  action). 

Tex— Youngblood  v.  Strahom-nut- 
ton-Kvans  Commn.  Co.,  (Civ.  A.)  40 
SW  648. 

See  Wllhlte  V.  Good  Shepherd  Coi.- 
vent  117  Ky.  861,  78  SW  188.  25 
KyL  1376. 

Barvtea  of  ^ooaaa  on;  Corporations 
see  Corporations  182  Cyc  647  et  seq], 
F'oreign  corporations  see  Coniorations 
[32  Cyc  560  et  Beq]. 

[a]  -Hot  gronnd  for  plea  In  abate- 
ments—In  some  jurisdictions,  however, 
it  Is  held  that  the  question  whether 
process  has  been  served  on  the  proper 
person  as  agent  of  a  corporation  can- 
not be  raised  by  plea  in  abatement. 
Protection  L.  Ins.  Co,  v.  Palmer,  81 
111.  88.  See  Indiana  Nitroglycerine, 
etc.,  Co.  v.  Llpplncott  Glaas  Co..  165 
Ind.  861,  76  NB  649  [rev  on  other- 
grounds  (A.)  72  NB  188]  (suit  agalnxt: 
corporation  aml'ft^codefendapt  properly- 
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only  for  motion  to  set  aside  the  service,  or  to  quash 
or  abate  the  writ.*^ 

Arrest  on  meine  process.  Defects  and  irregulari- 
ties in  mesne  proe^  for  the  arrest  of  defendant  in 
a  civil  action,  or  in  the  service  or  execation  diereof, 
are  gnnmds  for  abatement  where  they  do  not  appear 
CD  the  face  of  the  process." 

la  abatement  and  not  in  liar.  The  objeetion  that 
process  from  a  court  of  saperior  jurisdiction  was 
fient  to  another  county  for  eervice  is  in  abatement 
and  cannot  tie  pleaded  in  bar." 

[(  173]  b.  Actions  Afl^unst  Tm  w  Hore  De- 
fendants.  As  a  general  rule,  where  there  are  two 


or  more  defendants,  one  of  them  is  not  entitled,  by 
plea  or  otherwise,  to  ui^  defects  in  the  process 
or  want  or  defects  of  service  as  to  his  codefendantb 
ottly;^  and  therefore  want  or  defects  of  process  of 
service  as  to  one  defendant,  while  it  may  abate  the 
writ  or  action  as  to  him  on  proper  objection,^  will 
not  abate  as  to  the  others.^  At  common  law,  how- 
ever, where  two  or  more  defendants  are  sued  on  a 
joint  contract,  th^  may  jointly  plead  in  abatemoit 
a  defect  of  service  as  to  one  of  than,''  and  one 
def«i,dant  can  plead  in  abatement  a  want  or  defect 
of  sen'ice  on  his  eodefendant.^  But  this  rule  does 
not  apply  where,  by  statute  or  the  practice  in  the 


served).  Compare  Montana  Columbian 
Club  V.  Ketcham.  54  III.  A.  384. 

IT.  Jones  V.  Nelson,  61  Ala.  471 
<  frreKularttjr  tn  wpj  of  writ  left  with 
defendant)  ;  Cotton  v.  Huey,  4  Ala. 
56  (holding  that  the  fact  that  an  at- 
Uchmeat  was  levl^  on  Sund^  Is  no 
fRH>und  for  a  plea  In  abatement,  but 
is  simply  ground  for  a  motion  to  set 
aside  the  inocessy  ;  Maverick  v.  Duffee, 
1  Ala.  438  (holding:  that  the  fact  that 


defendant  is  no  srtiund  for  a  plea  tn 
abatement  but  motion  to  set  aside  the 
service  Is  the  proper  remedy)  ;  Mlnott 
V.  Vln^ard,  11  Iowa  90 ;  Beard  v. 
Smith.  9  Iowa  60  (both  holding  that 
Inmiffldait  service  of  the  writ  operates 
merely  to  auash  or  atMLte  the  writ,  and 


I<ea  440  :  State  Bank  v.  Anderson,  3 
Saeed  669. 

Vt— Muxroll  V.  Hetu,  82  Vt,  129,  72 
A  823 ;  Comlns  v.  Jones,  64  Vt  o60. 
See  also  Process  [32  Cyc  619]. 
81.   Bonzey  v.  Redman,  40  Me.  S86 ; 
Thayer  v.  Kay,  17  Pick.  (Mass.)  166 ; 
Ingraham  vroicock,  14  S^H.  248. 

[a]  Oiplas.  Where  a  capias  ad 
respimdendum  Is  Issued  against  two 
but  Is  executed  as  to  one  only,  the 


no  copy  of  the  writ  was  served  on  .suit  abates  as  to  the  other.  QUdewell 


v.  McOaug^iey,  2  Blackf.  (Ind.*)  369. 

[b]  BlMtlon  of  tfalatigi  ■  When  a 
writ  Is  returned  executed  on  one  or 
m<we  of  detendanta  by  the  sheriff  of 
the  county  where  the  suit  Is  Instituted, 
and  that  others  are  not  found,  plalntltC 
not  bound  to  abate  as  to  any  but 


does  not  aviate  the  action).    See  also  i  may,  at  his  election,  abate  as  those 


Stapp  V.  Thomason,  2  Lltt.  (Ky.)  214 
(holding  that  an  objection  that  de- 
fendant In  a  petition  and  summons 
was  ser\-ed  with  a  copy  of  the  petition 
which  differed  materially  from  the 
original  cannot  be  taken  by  plea  in 
abatement,  but  must  be  taken  by  mo- 
tion, as  such  objection  does  not  go 
to  the  action)  ;  Nonea  v.  Hope  Mut,  L. 
Ins.  Co..  S  Barb.  (N.  T.)  541  (hold- 
ing that  the  meaning  of  the  section 
of  the  code  allowing  it  to  be  set  up 
as  a  defense  that  the  court  has  no 
Jarisdictlon  of  the  person  Is  that  the 
person  Is  not  subject  to  the  jurisdic- 
tion of  the  court,  not  that  the  suit 
has  been  Irregularly  conunenced,  and 
to  relieve  himself  from  an  Irregular 
■ervjce  of  a  stunmons  dfefendant  must 
more  the  t»urt  to  set  aside  the  pro- 
ceedtngs).  But  see  Mitchell  v.  Alien, 
2  Stew.  Jb  P.  <AIa)  247. 

18.  Cook  V.  Lothrop,  18  Me.  260 
(holding  that  a  writ  running  against 
the  body  of  defendant,  when  not 
authorised  by  law,  may  be  objected  to 
by  plea  In  abatement,  or,  where  the 
objection  appears  on  the  face  of  the 
writ,  by  motion)  ;  Hayne  v.  Saunders, 
11  Cush  (Mass.)  687  (holding  that 
the  objection  that  the  aflldavlt  neces- 
sary under  a  statute  to  arrest  de- 
fadant  In  an  action  on  contract  was 
not  Btade  before  service  pf  the  writ 
should  be  taken  by  plea  in  abate- 
mntt)  :  Wlllington  v.  Steams,  1  Pick. 
497  (holding  that  service  ot  a  writ  only 
by  arrest  of  a  defendant  not  liable 
to  arrest  Is  pleadable  in  abatement  of 
the  writ)  :  Grove  v.  Campbell,  9  Terg. 
(Tenn.)  7  (holding  that  a  privilege 
from  arrest  must  be  pleaded  In  abate- 
ment) ;  Posey  v.  McCubbins,  5  Terg.. 
(Tenn.>  236  (holding  that,  where  a 
plaintiff  sued  out  a  capias  ad  responden- 
dum without  making  the  aSldavita  re- 
qaired  by  statute,  defendant  might 
plead  the  matter  in  abatement). 

It.   Waterman  v.  Tuttle,  18  lU.  292. 

90,  Cal.— Adams  v.  Hopkins,  144 
Cai.  19.  77  P  712. 

m.— Oottschalk  v.  Noyes,  226  III.  94, 
94  XE  72.  But  see  ColwCU  v.  Culbert- 
8011.  12«  HI.  A.  294. 

He. — ^Bonzey  v.  Redman,  40  Me.  336. 

Mass. — Thayer  v.  Bay,  17  Pick.  166, 

N.  H. — Insrataam  v.  Oleock,  14  N. 

H.  242. 

N.  J.— Hartcer  v.  Brink,  24  N.  J.  L. 
131. 

N.  T. — McKensle  v.  Hackstaff,  2  m. 
D.  Smith  76. 
Tenn. — Campbell   v.    Hampton,  11 

a  c. 


returned  not  found,  or  ^end  process 
for  them  to  other  counties.  Embry  v. 
Devlnney,  8  Dana  (Ky.)  202. 

[c]  Contlnnanoa  for  propar  ssrvlos. 
—In  Indiana  it  has  been  held  that  It 
Is  not  ground  for  abatement  of  an 
action  against  a  corporation  that  It 
Is  brought  In  a  county  where  the  cor- 
poration has  no  office  or  agent,  and 
that  it  was  not  bound  by  the  service 
made  therein  on  an  alleged  agent 
where  it  Is  sued  jointly,  with  a  co- 
defendant  properly  suable  in  such 
county,  the  Insufficiency  of  the  service 
being  ground  only  for  continuance  for 
proper  service.  Indiana  Nitroglycerine, 
etc.,  Co.  v,  Llpplncoft  Glass  Co..  (Ind. 
A.>  72  NE3  183  (rev  on  other  grounds 
166  Ind.  361.  75  649]. 

[d]  Prooeedlnff  to  trial  as  to  de- 
fsndnnt  served. — Where,  in  a  suit  on 
an  official  bond  against  the  principal 
and  a  surety  and  the  administrator  of 
a  decessed  surety,  the  process  v.&s 
returned,  as  to  the  administrator,  "Xot 
found,"  and  no  steps  were  taken  to 
have  the  cause  continued  as  to  such 
administrator  for  further  process,  and 
plaintiff  proceeded  to  tria'  as  to  the 
otner  defendants  the  suit  abated  as  to 
the  administrator,  and  he  wrs  not 
afterward  a  party.  If  he  was  so  before. 
Hall  V.  State.  39  Ind.  301. 

aa.  Me. — Bonzey  v.  Redman,  40  Me. 
33*  (holding  that  a  defendant  cannot 
plead  in  abatement  matter  which  af- 
fects his  codefendant  alone,  as  that 
such  codefendant  was  a  deputy  of  the 
sheriff  who  served  the  writ). 

Mass. — Thayer  v.  Ray,  17  Pick,  166 
(holding  that  a  writ  in  trustee  process 
Is  not  abated  as  to  the  principal  by  a 
defect  in  the  service  on  the  trustee). 

N.  H. — Ingraham  v.  Oleock,  14  N.  H. 
234  (holding  that,  although  a  statute 
provides  that  In  actions  In  which  the 
sheriff  Is  defendant  the  service  shall 
be  made  by  the  coroner,  a  service  In 
such  case  by  a  deputy  sheriff  will  not 
furnish  ground  of  abatement  to  other 
several  trustees  In  foreign  attachment 
Included  in  the  same  process  with  the 
sheriff  and  therefore,  where  process  of 
foreign  attachment  was  Instituted 
against  the  sheriff  and  another  person, 
and  service  of  the  writ  was  made  by 
the  deputy  of  the  sheriff,  and  the 
sheriff  pleaded  such  defect  of  (service 
in  abatement,  the  plea  was  receivable, 
and  would  operate  to  abate  the  writ 
as  to  the  sheriff,  but  not  as  to  the 
other  trustee). 

Tenn. — Campbell  v,  Hampton.  11  Lea 
440  (holding  that  where  defendants  In 


ejectment  plead  not  guilty,  and  after- 
ward another  Is  admitted  to  defend 
on  his  own  application,  he  can  only 

ftlead  to  the  merits,  and  cannot  plead 
n  atatement  that  the  original  defend- 
ants were  not  served):  State  Bank  v. 
Anderson.  3  Sneed  669. 

Vt— Musroll  V.  Hctu,  82  Vt  189,  72 
A  823. 

[a]  Want  of  aMfvloe  on  BMurwAOeBt 
derandanta^d)  A  defendant  residing 
In  tbe-state  and  duly  served  with  proc- 
ess cannot  plead  in  abatement  a  want 
of  service  on  the  other  defendants  re- 
siding out  of  the  stata  Call  v.  Hagger, 
8  Mass.  423 ;  Tasman  v.  Bruen,  6  Mass. 
r93 ;  Haynes  v,  Bradley,  6  Dane  Abr. 
(Mass.)  690.  <2)  A  resident  defend- 
ant  cannot  have  a  writ  quashed  be- 
cause of  want,  of  service  upon  a 
nonresident  codefendant.  Plaintiff  Is 
In  such  ca6e  entitled  to  an  order  of 
court  to  enable  him  to  make  service 
upon  or  give  notice  to  the  absent  de- 
fendant   Comlns  V.  Jones,  64  Vt  660. 

[bj  Joint  plsa. — A  joint  plea  in 
abatement  by  two  defendants  going  to 
the  whole  suit  for  a  cause  affecting 
only  one  of  them  Is  bad.  MucroU  v. 
Hetu,  82  Vt  139.  141,  72  A  323  (where 
It  Is  said,  per  Watson,  J. :  "Assuming 
without  deciding  that  as  to  defendant 
Hetu  the  service  Is  defective  because 
the  officer  who  made  service  on  him 
made  no  return  of  the  process,  yet  this 
Is  a  matter  personal  to  that  defendant 
Emd  does  not  affect  the  validity  of  the 
service  upon  the  other  defendant  by 
the  second  officer  and  the  return  of 
the  process  made  by  him,  consequently 
the  plea  Is  insufficient").  In  Shannon 
V.  Comstock,  21  Wend.  (N.  T.)  467.  34 
AmD  262.  It  was  held  that  a  plea  In 
abatement  by  two  defendants  going  to 
the  whole  suit  for  a  cause  personal  to 
one  of  them  only  was  bad.  And  In 
Bliss  V.  Smith,  42  Vt  198,  the  returns 
on  the  writ  showed  that  It  was  served 
upon  two  of  defendants  by  an  Indiffer- 
ent person,  and  upon  the  other  defend- 
ant oy  another  person  as  deputy  sheriff. 
The  plea  In  abatement  was  by  all  de- 
fendants and  put  upon  the  ground  that 
the  service  made  by  the  authorised 
person  was  Invalid  for  the  reason  that 
in  making  it  he  was  not  In  fact  In- 
different, he  being  recognised  for  costs 
In  the  writ  The  service  on  the  one 
defendant  by  the  deputy  sherUf  was 
unexceptionaole,  and  no  question  was 
made  as  to  its  validity.  It  was  held 
that  the  defective  service  on  the  two 
defendants  by  the  authorised  person.  If 
It  was  defective,  did  not  affect  the 
validity  of  the  service  on  the  other 
defendant,  and  that  the  plea  was  In- 
sufficient In  that  the  prayer  was  too 
large  In  asking  that  the  writ  be 
quashed  as  to  all. 

[c]  One  dsfendant  pleading  to  the 
merits  and  the  other  In  abatements 
In  assumpsit  against  two  defendants, 
where  one  pleads  In  abatement  on  ac- 
count of  defects  In  the  writ,  and  the 
other  nonassumpsit,  It  Is  error  to  abate 
the  whcrie  suit  on  sustaining  Uie  plea 
In  abatement,  but  it  should  be  abated 
as  to  one  and  retained  as  to  the  other. 
Poster  V.  Collins.  18  Mlsa  269. 

33.    Butts  V.  Francis,  4  Conn.  424. 

94.  Draper  v.  Morlarty,  46  Conn. 
476  :  Curtis  T.  Baldwin,  42  N.  H.  898. 
See  also  Sawtdle  v.  Jewell,  84  Me. 
643. 
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particular  jurisdiction,  plaintiff  is  permitted  to  pro- 
ceed against  defendants  who  have  been  served,  or 
where  jadgment  is  authorized  to  be  entered  against 

[$  173]  c.  Conteadictiag  Return.  In  some  juris- 
dictions, in  the  absence  of  a  statute,  it  is  held  that 
the  return  of  an  officer  of  service  of  process  on  a 
defendant  is  conclusive  as  between  the  parties  and 
privies  unless  a  false  return  was  procured  by  the 
act  of  the  adverse  party  or  resulted  from  the  mis- 
take of  the  officer,  or  unless  the  return  is  contra- 
dicted by  other  matters  appearing  of  record  in  the 
case,  so  that  it  cannot,  without  euch  a  showing,  be 
contradicted  under  a  plea  in  abatement  setting  up 
that  it  is  false  and  that  there  was  in  fact  no  service 
or  a  defective  service,  the  remedy  in  such  ease  being 
by  action  against  the  officer  for  the  false  return.'^ 
In  other  jurisdictions,  however,  a  return  showing 
proper  service  may  be  contradicted  on  plea  in  abate- 
ment or  other  direct  attack;^  and  in  some  jurisdic- 
tions this  is  permitted  by  statute,* 

174]  6.  Frivilege  of  Defendant  and  Exemption 
from  Process."  In  most  jurisdictions,  where  abso- 
lute immunity  from  service  of  civil  process  or  arrest 
on  civil  process  is  granted  by  the  common  law  or 
by  statute  to  suitors,  witnesses,  jurors,  attorneys, 

N.  H. — Dickinson  v.  Farwell,  71  N. 


legislators,  or  other  privileged  persons,  violation  of 
the  privilege  by  the  service  of  process  or  arrest  of 
a  person  so  exempt  is  ground  for  abatement,  and 
the  objection  may  be  properly  raised  by  plea  in 
abatement,  although  it  may  also  be  taken  advantage 
of  by  motion.^^  In  Vermont,  however,  it  has  been 
held,  in  the  absence  of  a  statute,  that  the  privilege 
of  a  nonresident  witness  from  a  service  of  process 
or  arrest  in  a  civil  action  cannot  be  pleaded  in 
abatement.^* 

175]  6.  Variance  Between  Process  and  Plead- 
ing. A  variance  between  the  declaration,  complaint^ 
or  bill,  and  the  writ  of  process,  especially  where  a 
statute  requires  the  writ  to  set  out  in  brief  the  sub- 
stance of  the  declaration,"  is  generally  considered 
ground  for  abatement.**  But  this  is  not  the  ease 
where  the  variance  is  such  as  not  to  mislead,"  or 
where  it  is  immaterial."*  And  some  cases  hold  that 
inasmuch  as  a  plea  in  abatement  must  ordinarily 
rest  upon  something  de  hors  the  record,  and  a  vari- 
ance is  apparent  upon  the  record,  the  defect  most 
be'  availed  of  by  demurrer  and  not  by  plea." 

H  176]  7.  Defects  or  Iiresalarities  in  Pleadings 
ana  Other  Proceedings.  Objections'  to  the  declara- 
tion or  complaint  other  than  the  objection  for  vari- 
ance between  it  and  the  writ"  cannot  be  taken  by 


SS.  Boots  V.  BootB.  84  Ind.  171; 
Tappan  v.  Bruen,  5  Majss,  193  (non- 
resioent  defendants).  See  also  Richards 
V.  McNemee.  87  Mo.  A.  396. 

B6.    Horker  v.  Brink,  24  N.  J.  U  883. 

07.  Tillman  v.  Davis.  28  Oa.  494.  73 
AmD  78<  (but  there  Is  now  a  statute 
In  this  state  changing  the  rule)  ; 
Sutherland  v.  People's  Bank,  111  Va. 
615.  S9  6E  341:  Talbott  v.  Southern 
on  Co..  60  W.  Va.  423,  55  SE  1009  ; 
Rader  v.  Adamson,  87  W.  68S,  16 
SB  808.  And  see  Thompson  v.  J^alsUp, 
14  Ark.  220  1  Kennard  v.  New  Jersey 
R-.-etc.  Co..  1  Phlla.  (Pa.)  41,  See 
also  Process   [32  Cyc  614,  626]. 

as.  Blectrlc  Vehicle  Co.  v.  Cratff 
Toledo  Motor  Co.,  1B7  Fed.  816 :  For- 
rest V.  Union  Pac.  R  Co.,  47  Fed.  1 
(holding  that  the  certlflcate  of  a  sheriff 
that  service  was  made  upon  a  person 
named  as  agent  of  defendant  Is  not 
conclusive  that  such  person  was  an 
agent,  and  the  same  may  be  deter- 
mined, aa  any  other  question  of  fact, 
upon  an  issue  raised  by  special  plea 
to  the  Jurisdiction)  ;  U.  S.  v.  American 
Bell  Tel.  Co.,  28  Fed.  17 ;  Chicago  Sec- 
tional Electric  Underground  Co.  v. 
Congdon  Brake  Shoe  Mfg.  Co.,  Ill  III. 
809 ;  Union  Nat.  Bunk  v.  Centrevllle 
First  Nat.  Bank,  90  lU.  66 ;  Slbert  v. 
Thorp,  77  III.  48.  See  Process  [32 
Cyc  Ik,  627], 

fa]  Alias  mmaunia  ob  f alM  ntorn. 
— where  an  alias  summons  which  Is 
necessary  to  confer  Jurisdiction  Is 
founded  on  a  false  return  of  the  sheriff, 
a  plea  in  abatement  Is  the  proper  way 
of  quashing  the  writ,  notwithstanding 
the  sherltTs  return.  Carlisle  v.  Cowata, 
86  Tenn.  166,  8  SW  99. 

m.  Elvans  v.  Smith,  101  GhL  86.  28 
SE  617;  LAmb  v.  RuBBell.  81  Mlsa. 
382.  82  S  916;  Maytleld  v.  Barnard, 
43  Miss  270.    See  Process  [32  Cyc  6171. 

30.  PrlTllvff*  and  •SMDstloii  txom 
wrvloe  of  proow*  see  Irocesa  [82 
Cyc  490  et  ibeq]. 

31.  U.  8.— learned  t.  OrlOln,  18  Fed. 
690 ;  Lyelt  v.  Ooodwln,  14  F.  Caa.  No. 
8.616.  4  McLean  29. 

Conn. — Wilson  Sewing  Mach.  Co.  v. 
Wilson.  51  Conn.  696 ;  Khig  v.  Coit.  4 
Day  129 ;  Avery  v.  Wetmore,  Klrby 
48. 

111.— Greer  v.  Young,  120  HI.  184,  11 
NE  167 :  Qregg  V.  Sumner,  21  111.  A. 
110. 

Ia. — Bradshaw  v.  Dickson,  9  La. 
486. 

Moss. — WlUlngton  v.  Steams.  1  Pick. 
497. 

Mo. — Sheehan.  eta,  Transp.  Co.  v. 
BUOM.  86  Mo.  A.  284. 


H.  218.  61  A  624  ;  Hubbard  v.  San- 
bom,  2  N.  H.  468. 

N.  J.— Cole  V.  Cllver,  48  N.  J.  U  182 
(holding  that  one  exempt  under  the 
New  Jersey  statute  as  being  a  free- 
holder might  set  up  exemption  by  plea 
to  the  Jurisdiction  in  the  nature  of  a 
plea  in  abatement). 

N.  Y.— Gilbert  V.  Vanderpool,  16 
Johns.  242. 

N.  C. — Murphy  v.  McCombs,  33  N. 
C.  274. 

Pa. — Bolton  v.  Martin,  1  Dall.  296, 
1  L.  ed.  144.  See  Semple  v.  Elsasser, 
6  Phllo.  18   (volunteer  soldier). 

R.  L— Capwell  v.  Sip&  17  R.  L  475, 
23  A  14,  88  AmSR  880  and  note ; 
Hoppin  V.  Jenckes,  8  R.  L  468,  S  AmR 

Tenn. — Baker  v.  Compton,  2  Head 
471 ;  Martin  v.  Ramsey,  7  Humphr. 
260 ;  Grove  v.  Campbell,  9  Yerg.  7. 

Wis. — State  V.  Polacheck,  101-  Wis. 
427,  77  NW  708 ;  Anderson  v.  Rountree. 

I  Plnn.  115  (member  of  legislature). 
Eng. — Davis  v.  Rendlesham,  7  Taunt. 

679,  2  ECL  645,  129  Reprint  270. 

H«o«s«itr  and  uode  of  maMng  ob- 
Jeottoa  and  waiver  see  infra  SS  217- 
219. 

[a]  Tha  aeanlaltlon  of  privUeg* 
rabMansut  to  %bm  eonuncnoamant  of 
the  aotlon  ts  not  ground  of  abatement. 
Koppel  V.  Heinrl<Si8,  1  Barb.  (N.  Y.) 
449;  McPherson  v.  Nesmlth,  8  Oratt 
(44  Ta.)  287. 

30.  WIlMns  Bro^  79  Vt.  67.  64 
A  232;  Booraem  v.  Wheeler.  12  vt 
811;  Fletcher  V.  Baxter.  S  Alk.  (Vt.) 
224.  The  two  eases  losf  dted  were 
cases  of  arrest  on  mesne  process  In 
civil  cases.  As  to  such  cases  the  law 
was  afterward  changed  by  statute. 
Vergennes  Bank  v.  Barker,  27  Vt.  243. 

38.  See  statutes  of  the  several 
states.  And  see  Pitman  v.  Perkins,  28 
N.  H.  90;  Stoddard  v.  Cockran.  6  N, 
H.  160.  But  In  Alabama  it  was  held 
that  the  object  of  an  indorsement  of 
the  cause  of  action  on  the  writ  Is  to 
apprise  defendant  of  the  case  he  must 
meet,  and  no  variance  will  give 
ground  for  a  plea  in  abatement.  Sex- 
ton V.  Rone,  7  Ala.  829;  Wharton  v. 
Franks,  9  Port.   (Ala.)  232. 

34.  U.  S. — McKenna  v.  Flsk,  1  How. 
241.  11  L.  ed.  117  :  Chirac  v.  Relnlcker. 

II  Wheat  280.  6  L.  ed.  474;  Duvall  v. 
CraJg.  2  Wheat  46,  4  L.  ed.  180; 
How  V,  McKlnney,  12  F.  Cas.  No. 
6,749,  1  McLean  319. 

Ala. — Stoddard  v.  Davis,  60  Ala.  21 ; 
Gamer  v.  Johnson,  32  Ala.  494 ; 
CKddatieker  v.  Stetson.  31  Ala.  404; 


Turner  v.  Brown,  9  Ala.  866 ;  Curry  v, 
Paine,  3  Ala.  164 :  Findl^  v.  Prultt. 
9  Port.  195 ;  Roberts  v.  Bemon,  4  Port. 
164.  Compare  (^pman  v.  Spoua.  22 
Ala.  688. 

Ark.— McNeill  v.  Arnold.  17  Ark. 
164  ;  Wilson  V,  Shannon,  6  Ark.  196  ; 

111.— FonvlUe  v.  Monroe,  74  HL  126  : 
Carpenter  v.  Hoyt,  17  11!.  629  ;  Weld 
V.  Hubbard.  11  111.  578 ;  Cruikshank  v. 
Brown,  10  IlL  76;  Prince  v.  Lamb.  1 
IlL  378. 

Ind.— Nichols  v.  Smaller.  7  Blackf. 

200. 

Ky. — Pendleton  v.  State  Bank,  1  T. 
B.  Mon.  171 ;  White  v.  Walker,  1  T.  B. 
Mon.  34 ;  Morgan  v.  Morgan,  t  Bibb 
388 

Md. — Chapman  v.  Davis,  4  Gill  166. 

Miss. — Pierce  v.  Lacy,  28  Miss.  193. 

N.  H. — Lary  v.  Evans,  35  N.  H.  172  ; 
Pitman  v.  Perkins,  28  N.  H.  90;  Dins- 
more  v.  Pendexter.  28  N.  H.  18  ;  Colby 
V.  Dow.  18  N.  H.  557  ;  Baker  v.  Browiu 
18  N.  H.  651 ;  Goodall  v.  Durgin,  14 
N.  H.  676 ;  Lyman  v.  Dodga.  IS  N.  H. 
197  ;  Stoddard  v.  Cockrt^  6  X.  H.  160  ; 
Tucker  v.  Perley,  5  N.  H.  $46 ;  Nelsoa 
V.  Swett,  4  N.  H.  266. 

N.  J.— Schenck  v.  Schenek,  19  N.  J. 
L.  274 ;  New  Brunswick  Bank  v.  Ar- 
rowsmith.  9  N.  J.  L.  284. 

Pa. — Newlln  v.  Palmer,  11  Serg.  tt 
a  98. 

— Chesapeake,  etc.,  R.  Co.  v 
Chapman,  78  SE  681. 

Vr.  Va.— Burlew  v.  Smith,  68  W.  Va. 
458,  69  SE  908  (variance  between  bill 
and  summons)  ;  Snyder  v.  Philadelphia 
Co.,  64  W.  Va.  149,  46  8E  866,  102 
AmSR  941.  68  LRA.  8»6.  1  AnnCaa 
225;  Swindell  v.  Harper,  til  W.  Va. 
381.  41  SE  117. 

Eng. — Oakley  v.  ones,  S  Baat  167, 
108  Reprint  661. 

ITvoesaltr  and  nod*  of  mMag  Cb- 
Jeotion  and  walvw  see  Infra  SI  217- 
219. 

[a]  Beplavln^— But  It  was  held  that 
a  variance  between  the  writ  and  dec- 
laration In  replevin  cannot  be  pleaded 
in  abatement,  since  defendant  cannot 
have  oyer  of  the  writ.  Cronly  v. 
Brown,  12  Wend.  (N.  Y.)  271. 

36.  Caldwell  v.  Mobile  Branch  State 
Bank.  11  Ala.  549  ;  Sexton  v.  Hone.  T 
Ala.  829:  Adams  v.  Wiggin,  42  N.  H.  553. 

36.  Fulcher  v.  Lyon,  4  Ark.  445 
(where  variance  as  to  the  amount  ot 
the  ad  damnum  was  held  ImmatMlal 
and  no  ground  for  abatement). 

37.  Dawson  v.  Robert,  39  3.  C.  JU. 
268;  Sargent  v.  Hayne,  20  S  C.  L. 
686;  Young  v.  Orey.  13  0.  C  U  811. 

88.   See  aapra  1  176. 
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§1  176-184]  ABATEMENT  AND  BEYIVAL  [IC.J.]  115 


pka  in  abatcmeat,*"  And  as  a  rule  defects  and  vm%~ 
nlarities  in  the  prooeedings  subsequent  to  the  com- 
mencement of  the  suit  are  not  gnmnd  for  abate- 
ment.** Irregtdaxitiee  in  liie  practice  of  the  conrt 
ranoot  be  taken  advantage  of  by  plea  in  abatemrat''' 
But  the  splitting  of  a  single  cause  of  action  under 
difleratt  eonnts  m  the  same  deelafatiou  or  complaint 
has  been  held  to  be  gnmnd  for  abatement.*^  And 
in  an  aetitm  on  a  note  it  is  matter  in  abatement  only, 
if  ground  tia  objection  at  all,  that  tiie  note  is  not 
(HI  file  as  a  part  of  the  petition  or  complaint  and 
was  not  served  on  defendant.*^ 

DUaar  in  the  proaecntion  of  the  anlt  -which  might 
hare .  been  terminated  at  any  time  by  the  act  of 
defendant  in  filing  a  plea  and  ordering  the  ease  for 
trial  is  not  ground  for  abatement." 

[S  177]  8.  Accord  and  Batifllaction.  An  accord 
aod  satisiactim  goes  in  bar  of  the  action  and  is 
not  ground  for  plea  in  abatemoiL*^ 

[%  178]  9r  Fonur  AdjndicatioiL  And  a  former 
adjadication  between  the  parties,  since  it  puts  an  end 
to  the  eontroversy  and  does  ifot  merely  abate  the 
pending  actum,  is  matter  in  bar  and  not  in  abate- 
ment.** , 

179]  10.  Discharge  of  Action.  A  discharge  of 
the  aetion  by  plaintiff,  without  any  release  of  the 
caase  of  action,  is  available  only  in  abatement.*^ 

180]  11.  Oontract  Limitation  of  Time  of  Snit. 
The  fact  that  an  action  on  a  contract  was  not  com- 
moieed  within  the  time  required  by  the  contract  is 
Dot  ground  for  abatement  but  is  matter  in  bar.*' 

[S  181]  12.  Champerty.  In  some  jurisdictions  it 
has  been  held  that  the  existence  of  a  champertous 
contract  between  plaintifE  and  his  attorney  is  ground 
for  abatement  of  the  action,*"  but  the  weight  of 
authority  is  to  the  contrary."* 

[$  182]   IS.  Destruction  or  lioss  of  Pleadings  oi 


39.  Lovell  V.  I>oble.  Qulncy  (MaBs.) 
S8 :  Nichols  V.  Klohols,  9  Wend.  ( N.  Y. ) 
l%l  <de^ratton  erroneouslr  entitled). 

XfaaonMr  aatf  miad— ct^ptloa  of 
partiM  see  Infra  i  191. 

40.  Stapp  V.  ThomOBon,  S  Lift. 
/Kr.)  214  (holding  that  where  a  suit 
me  prtHMriy-  commenced  by  petition 
tad  summons  Irreeulartty  m  subse- 
quently serving-  defendant  with  a  copy 
of  the  petition  materially  variant  from 
tlie  orfginal  was  not  properly  the  sub- 
ject of  a  plea  In  alntement). 

41.  Nlools  T.  NloolB.  9  Wend.  (K. 
Y.)  263. 

40.  Kempton  v.  Sullivan  Sav.  Inst, 
E3  N.  H.  581.    See  supra  I  8fi. 

43.  Hamilton  v.  Black.  DalL  (Tex.) 

Gge. 

44.  Comrey  T.  Ssst  Union  Tp.,  26 
Pa.  Co.  74.  _ 

45.  Penntaieton  ^.  Hamilton.  SO  Ind. 
357.  See  Accord  and  Satisfaction 
It  2.  110  et  aeq. 

46.  Fields  v.  walker,  28  Ala.  166 ; 
Sanford  v.  Cloud,  17  Fla.  632;  Harvey 
V.  State,  94  Ind.  169.  See  Judgments 
[SI  Cyc  1106,  1623]. 

47.  Nelson  v.  Thompson,  7  Cush. 
(Mass.)  602  (holding  Uiat  a  writtne 
dRoed  by  plolntUC  in  an  action  of 
UBiunpBiC  declaring  that  It  was  com- 
meneea  without  his  authority  or  con- 
KBt.  and  that  he  thereby  discharged 
the  same,  was  no  defense  to  the  action 
vhen  spedfled  in  defense  under  the 
seneral  Issae}. 

4S.  Harrison  v.  Hartford  F.  Ins. 
Co.,  102  Iowa  112.  71  NW  220.  47 
LRA  709  (holding  that  the  fact  that 
to  action  on  a  policy  of  fire  insurance 
was  not  coounenced  within  twelve 
roraths  after  the  Ore;  as  required  by 
the  policy,  was  matter  In  bar  and  not 
in  abatement). 

«».  Baiicer  t.  Barker.  14  Wis.  ISl. 
See  also  Markham  v.  Townsend,  2 
Ten.  CIL  71t. 


Veoessity  aad  mod*  of  maklitf  ob- 
Jeotion  and  waiT«T  see  Infra  |f  217--219. 

SO.  U.  S.— Bumes  v.  Scott,  117  U. 
S.  682,  6  set  866,  29  L.  ed.  991. 

Ark. — ^Missouri  Pac.  IL  Co.  v.  Smith, 
60  Ark.  221,  29  SW  762. 

Ga. — Bullock  v.  Dunbar.  114  Qa,  764, 
40  SE  783  ;  Roblson  v.  Beall.  2S  Oa.  17. 

Iowa. — Vlmout  v.  Chicago,  etc.,  R. 
Co.,  69  Iowa  296.  22  NW  906,  28  NW 
612;  Allison  v.  Chicago,  etc.,  ^  Co.. 
42  Iowa  274. 

Mo. — Euneau  v.  Rieger,  106  Mo.  669, 
16  SW  864. 

N.  H. — Taylor  V.  Oilman,  68  N.  H.  417. 

N.  T.— Hall  v.  Qtrd.  7  HIU.  586. 

N.  D.— Woods  V.  Walsh,  7  N.  D.  376, 
75  NW  767. 

Oh. — Pennsylvania  Co.  v.  Lombards, 
49  Oh.  St.  1.  29  NE  673,  14  LRA  786 
and  note.  . 

Utah. — Croco  v.  Oregon  Short  Line 
R  Co..  81  Utah  811,  64  P  986,  44  LRA 
286  and  note. 

See  also  Champerty  and  Maintenance 
[6  Cyc  881]. 

61.  MM  antliotlataif  tlte  Msfflnff  of 
a  aew  suit  see  supra  I  128  text  and 
note  68.  I  ISO  text  and  note  29. 

BdT.  Suggett  v.  Btate  Bank,  8  I>ana 
(Ky.)  aOL 

[a]  A  ■niMrtitvto  may  ba  prepared, 
and  the  court,  being  s^tlsfled  of  the 
loss  at  t}ie  original  and  that  the  sub- 
stitute ts  of  the  same  import,  should 
permit  It  to  be  flled.  and  to  have 
the  same  effect.  Suggett  v.  State  Bank, 
8  Dana  (Ky.)  201.  See  Pleadmg  [31 
Cyc  698], 

63.  Heoeeatty  aaA  mode  of  makiiur 
«b]«ctloa  aaid  waive*  see  Infra  ||  217- 
219. 

64.  See  Infra  !  184  et  seq. 
68.    Wilson  V.  Dibble,  16  Fla.  782. 

See  Equity  [16  Cyc  181]. 

66.  Aoooii  in  asm*  of  ttsosassd 
p«rsoa  see  Infra  S  188. 

67.  Doe  V.  Penfleld,  19  Johna  (N. 
T.)  208  (action  at  assumpsit  by  "John 


PapefB.*^  The  aceidental  destroetion  of  a  bill,  dec- 
laration, petition,  or  other  documentf  after  service 
of  process  upon  it,  will  not  abate  the  suit,  if  the 
lose  can  be  auppliecL" 

[$  183]  0.  DefectaaiidObjMtioiuaatoFarttM"* 
~1.  In  QeneraL  As  a  rule  defects  as  to  parties  which 
go  merely  to  defeat  or  suspend  the  presmt  suit  are' 
ground  for  abatement  and  must  be  so  pleaded;  but 
there  are  some  defects  or  ob^eetion^  as  we  shall  see 
in  tiie  following  sections,  which  go  in  bar,  and  some 
may  be  pleaded  either  in  abatement  or  in  bar.*^  In 
equity  where  there  is  a  total  absence  of  partieB 
against  whom  a  decree  can  be  made,  a  plea  in  abate- 
ment should  be  Njstained.*' 

i%  184]  2.  Nonexistence  of  Plaintiff."  That  there 
is  no  such  person  in  existence  as  plaintiff,  or  plain- 
tifE is  a  fictitious  person,  is  ground  of  abatement 
and  the  objection  may  properly. be  raised  by  plea 
in  abatemrat"'  In  some  jurisdictions,  however,  it 
is  held  that  the  objection  may  be  raised  either  by 
plea  in  abatement  or  "by  plea  in  bar,"  or  that  such 
a  plea  goes  to  the  right  of  aetion  and  is  in  bar  and 
not  in  abatement.""  And  in  several  cases  it  has  been 
held  liiat  where  there  is  no  such  person,  natural  or 
artificial,  as  plaintiff,  there  is  no  action  at  all,  so 
that  the  proceeding  may  be  dismissed  on  motion 
at  any  time,  either  before  or  after  appeal^  and  the 
defect  cannot  be  cared  by  amendment.* 

Nonexistence  of  corporation.  There  is  also  a-  dif- 
ference of  opinion  to  the  plea  of  nul  tiel  corpora- 
tion at  common  law  in  an  action  brought  by  an 
alleged  corporation,  or  as'  to  the  denial  Cff  plaintive 
corporate  existence  under  the  codes,  some  of  the 
cases  holding  that  the  nonexistence  of  plaintiff  as 
a  corporation  is  matter  in  abatem^t  and  the  objec- 
tion must  be  raised  by  plea  or  answer  in  abate- 
ment,°^  others  that .  it  may  be  pleaded  or  taken  ad- 
Doe"  to  recover  costs  adjudged  against 
defendant  In  an  action  of  ejectment)  ; 
Leader  Printing  Co.  v.  Lower,  9  Okl. 
89.  69  P  242  :  Campbell  v.  Galbreath, 
6  Watte  (Pa.)  423  :  Boston  Type,  etc., 
Fdy.  V.  Spooner,  6  Vl  93  :  1  Chltty  PL 
(16th  Aih.  ed)  464.  And  see  Orange 
School  Dlst  V.  Blalsdell,  6  N.  H.  197. 

68.  Boston  Type.  eto..  Ffly.  v. 
Spooner,  6  Vt  93. 

[aj  Dsath  of  nominal  plaintiff  1m- 
fore  salt. — ^Where  a  suit  Is  brought  In 
the  name  of  one  person,  for  the  use 
of  another,  defendant  may  plead  either 
In  bar  or  abatement  that  ue  nominal 
plaintiff  was  dead  at  the  commence- 
ment of  the  suit.  Jenks  t.  Edwards, 
61  Ala.  143. 

69,  Northumberland  County  Bank 
V.  Ever,  60  Pa.  436.  And  see  Oregon- 
Ian  R.  Co.  V.  Oregon,  etc.,  Co.,  22  Fed, 
245,  10  Sawy.  464  [rev  on  other 
grounds  130  U.  S.  1,  9  SCt  409,  82 
L.  ed.  837]  ;  Hurst  v.  Fisher,  1  Watts 
&  8.  (Pa.)  438  (where  ptalntltTs  death 
at  time  of  commencement  of  acti<Hl 
was  allowed  to  be  pleaded  in  bar) : 
Stafford  V.  Bcdton.  1  B.  A  P.  40,  186 
Reprint  767. 

60.  Western,  etc.,  R.  Ca  Dalton 
Marble  W(M>ks,  122  Oa.  774,  60  SB 
978;  Mexican  Mill  v.  Tellow  Jacket 
Silver  Mtn.  Co..  4  Nev,  40.  97  AmD 
610.    See  also  Parties  [30  cic  27]. 

61.  U.  S. — Conrad  v.  Atlantic  Ins. 
Co.,  1  Pet  386,  7  L.  ed.  189:  Emerson 
Co.  .V.  Nlmocka  88  Fed.  280. 

Ind, — Cicero  Hygiene  Draining  Co.  v. 
Craighead,  28  Ind.  274  ;  Carpenter 
Mercantile  Bank,  17  Ind.  263  ;  Heaaton 
V.  Cincinnati,  etc.,  R.  Co..  16  Ind. 
276,  79  AmD  430  :  Jones  v.  Cincinnati 
Type  Fdy.  Co.,  14  Ind.  89. 

Ky. — Jones  v.  Tennessee  Bank,  8  B. 
Mon.  123,  46  AmD  640 ;  Woodson  v. 
GaUlpolls  Bank,  4  B.  Mon,  208. 

Oh, — -Brady  v.  National  Supply  Co., 
64  Oh.  8t  267,  00  NE  218,  83  AmSR 
762 ;  ESektnm  Mfg.  Co.  v.  JonM  Bros. 


Digitized  by 


Google 


116  [IC.J.] 


ABATEMENT  AND  REVIVAL 


[§g  184^185 


vantage  of  either  in  abatement  or  in  bar/^  and  others 
that  such  a  plea  is  a  plea  in  bar  and  not  in  abate- 
nioit.^  This  question  will  be  farther  considered  in 
treating  of  corporations.'* 

Konexistence  of  partnership.  In  some  jurisdic- 
tions the  nonexistence  of  a  partnership  is  matter  in 
bar,  while  in  others  it  is  matter  in  abatement.^ 

18^]  3.  Disability  or  Incapacity  to  Sne.**^  As 
a  general  rule  an  objection  which  goes  merely  to  the 
ability,  vcapacity,  or  authority  of  plaintiff  to  sue  is 
ground  for  abatement,  and,  unless  the  objection  ap- 
pears on  the  face  of  the  declaration  or  complaint, 
BO  that  it  may  be  reached  by  demurrer,  it  should 


generally  be  presented  by  plea  or  answer  in  abate- 
ment before  pUading  to  the  merits/^  or,  in  Loui- 
siana, by  dilatory  exception  taken  in  limine  litis. *^ 
But  where  a  disability  exists  which  do^  not  totally 
defeat  the  action,  it  has  been  held  that  it  should  be 
pleaded  in  suspension  and  not  in  abatement.'*^  Where 
plaintiff's  disability  is  not  merely  temporary,  but  is 
such  that  it  cannot  in  rerum  natura  be  removed  at 
any  time  in  the  future,  defendant  may  allege  it 
either  in  abatement  or  in  bar.'**  If  the  objection 
goes  not  merely  to  the  personal  capacity  of  plaintiff 
to  sue  but  to  the  right  of  action  itself,  it  is  in  bar 
and  not  in  abatement,  and  should  be  so  pleaded.'' 


Kleciric  Co.,  8  Uli.  Cir.  Ct.  311,  4  i_'h. 
Cir.  Dec,  655. 

Okl. — Leader  Priming  Co,  v,  Lowry, 
9  Okl.  89,  59  P  242. 

Pa, — Union  Type  "Fiiy.  v.  Klltannins 
Ins,  Co.,  138  Pa.  137.  20  A  841. 

63.  Society  for  .  Propagation  ol 
Gospel  V.  Pawlei,  i  Pet.  tyj.  a.)  480, 
7  L.  ed.  927  ;  Oregonian  II.  Co.  v. 
Oregon,  etc.,  Co..  22  Fed.  245.  10  Bawy. 
464  [rev  on  other  grouniia  130  U.  S.  1, 
9  set  409,  32  L,  ed.  837J  ;  Gaines  v. 
MisBliisippi  Bank.  12  Ark.  76^;  I'ljr- 
mouth  Christian  Soc.  v.  Macomber,  3 
Mete.  (Maj^s.)  235;  Boston  Type,  etc., 
Fdv.  V.  Spooner,  5  Vt.  93. 

63.  in. — Keokuk,  etc..  Bridge  Co.  v. 
Wetzel,  228  111.  253,  81  XE  864  ; 
Hoereth  v.  Franklin  Mill  Co..  30  HI. 
151;  L^wiston  v.  Proctor.  27  III.  414. 

N.  H.— Sunapee  v,  Eastman,  32  N. 

H.  470  ;  Lisbon  School  Lrtst.  v.  Alclrlch, 
13  N:  H.  139;  Orange  School  Dist.  v. 
Blaisdell,  6  N.  H.  197. 

Or,— Law  Trust  Soc.  v.  Hogue,  37 
Or.  544.  62  P  380,  63  P  690. 

Pa. — Northumberland  County  Bank 
V.  Eyer,  60  Pa.  436. 

I2ng, — Stafford  v.  Bolton,  1  B.  &  P. 
40,  126  Reprint  767;  Carli.«le  v. 
Blamlre,  8  East  487.  103  Reprint  430. 

See  also  Oreyonlan  R.  Co.  v.  OreKOn 
R.,  etc.,  Co,.  22  Fed.  245,  10  Sawy. 
464   [rev  on  other  ground.';  130  U.  S. 

I.  9  set  409.  32  L.  ed.  837]. 

64.  Bee  Corpcirations  [10  Cyc  I0S6 
et  soq]. 

65.  See  Partnership   [30  Cyc  BS.'!]. 

66.  DiBa1>lllt7  of  plaintiff  pentUuff 

•nit  see  infra  S  192. 

67.  U.  S. — Ventress  v.  Smith.  10 
Pet.  160,  9  L.  ed.  382  ;  Yeaton  v.  Lynn. 
5  Pet.  224,  8  L.  ed.  105  ;  Society  for 
Propagation  of  Gospel  v.  Pawlet,  4 
PeL  480,  7  L.  ed.  927  ;  Tennis  Bros. 
Co.  V.  Wetzel,  etc.,  R.  Co..  140  J-\^. 
193  [aft  145  Fed.  458,  75  CCA  2t3fil; 
Cook  V.  Lansing.  6  F.  Cas.  No.  3,1>;2, 
3  McLean  571  (holding  that  to  a 
suit  In  the  name  of  a  bankrupt  de- 
fendant might  plead  the  bankruploy 
and  the  appointment  of  an  assignee 
In  abatement). 

Ark. — Jetton  v,  Smead,  29  Ark.  372  ; 
Hellman  v.  Martin,  2  Ark.  158  (hold- 
InK  that  the  personal  disability  of  the 
ward  to  sue  his  guardian  is  matter  of 
abatement  only,  and  evidence  of  such 
diBabillty  cannot  be  shown  under  the 
general  Issue  In  assumpsit  for  work 
and  labor). 

Del. — Trustees  of  Mutual  Loan 
Assoc.  V.  Tyre,  81  A  48  (expiration 
of  time  In  which  Insolvent  loan  asso- 
ciation was  authorized  by  court  to 
sue), 

HI, — Commercial  L.  A  T.  Co.  v.  Mai- 
lers. 242  III.  BO,  89  NR  661,  134  AmSR 
306  and  note,  17  AnnCaM  224  and  note. 

Ind.— Smith  v.  All.m.  16  Ind.  316. 

Ky. — HIgdon  v.  Wayne  County  .'Se- 
curity Co.,  154  Ky.  337.  .1B7  HW  70S. 

La, — Welman  v.  Connoly,  2  Mart. 
246. 

Me. — Abbott  V.  Chase.  76  Me,  83 ; 
Blaladell  v.  Pray.  68  .M'-,  26!t  ;  Page 
V.  McGlInch,  63  Me.  472;  Htran»f  v. 
Hirst,  81  Me,  9;  Kfllar  v.  Savage,  20 
Me.  199:  VoHe  v.  Manl4-y,  19  Me.  331  ; 
Upham  V.  Bradley,  17  Me.  423. 

Md.— Albert  v,  Freas.  103  Md.  683. 
64  A  282  ;  Wilms  v.  White,  26  Md.  880. 
90  AmD  113 ;  Shlvem  v,  Wilson.  6 
Harr.  A  J.  130,  9  AmD  497. 


Mass. — Chamberlayne  v,  Maxro,  188 
Mas9.  454,  74  NE  674  ;  Smith  v. 
Carvey,  127  Mass.  179  ;  Jaba  v.  Belief, 
106  Mass.  208  (disability  of  Indian)  : 
Henshaw  v.  Bellows  Palls  Bank,  10 
Gray  568 ;  Blood  v.  Harrington,  8  Pick. 
552;  Alnslie  v.  Martin,  9  Mass.  454  ; 
Bewail  V.  Lee.  9  Mass.  363. 

Minn, — McNalr  v.  Toler.  21  Minn. 
17B. 

MlsB.— Moore  v.  Knox,  46  Miss.  602 ; 
Simmons  v.  Thomas,  43  Miss.  31,  6 
AmR  470 ;  Talbott  v.  Norager,  23  Miss. 
672  (action  by  slave)  ;  Columbus  Com- 
mercial Bank  v.  Thompson,  16  Miss. 
443  ;  Lanier  v.  Trigg,  14  Miss.  641,  46 
AmD  293. 

Mo.—Glbson  v.  ShuU,  261  Mo.  480, 
158  SW  322 ;  Benne  v.  Schnecko,  100 
Mo.  250,  13  SW  82 ;  Montgomery  v. 
Tipton,  1  Mo.  446. 

N.  H.-^Lang  v.  MTildden.  2  N.  H. 
435. 

N.  Y.—Nanz  v.  Oakley,  122  N.  T. 
631.  25  NE  631 ;  Perkins  v.  SUramel, 
114  N.  Y.  359,  21  NE  729,  11  AmSR 
669  ;  Burnside  v.  Matthews.  64  N.  Y. 
78;^  Palmer  v.  Davis,  28  N,  Y.  242; 
People  V.  Metropolitan  Tel.,  etc.,  Co., 
31  Hun  696  ;  Plerrepont  v.  Loveless,  4 
Hun  696  [rev  on  other  grounds  72  N. 
Y.  211]  ;  Mosselman  v.  Caenr  84  Barb. 
66 ;  Jemmerson  v.  Kennedy,  4  Silv. 
Sup.  114,  7  NTS  296  (action  by 
Indian)  ;  Hathaway  v.  Orient  Ins.  Co., 
11  NYS  413  [alt  134  N.  T.  409,  32 
NE  40,  17  LRA  514]  ;  Penfleld  v.  Rich, 
1  Wend.  380. 

Oh. — Elektron  Mfg.  Co.  v.  Jones 
Bros.  Electric  Co.,  8  Oh.  Cir.  Ct  311, 
4  Oh.  Cir.  Dec.  556. 

Or. — Dufur  Oil  Co.  v.  Enos,  69  Or. 
528,  117  P  457. 

Pa. — Union  Type  Fdy.  v.  Kittanning 
Ins.  Co.,  138  Pa.  137,  20  A  841 ;  Breden 
v.  Dwen,  2  Watts  95  ;  Buck  v.  Bhrgood. 
4  Pa.  -Co.  312,  4  C.  PI.  161. 

R.  I. — Weaver  Coal,  etc,  Co.  v.  Rhode 
Island  Co-operative  Coal  Co.,  27  K.  I. 
194.  61  A  62<6. 

S.  C— rirago  V.  Moso,  28  S.  C. .  L. 
212,  40  AmD  592;  Edwards  v.  Ford, 
18  S.  C.  L.  461;  State  Treasurer  v. 
Wiggins,  12  S.  C.  L.  568. 

Tex. — Manning  v.  Hunt,  36  Tex.  118  ; 
Moke  v.  Fellma  .  17  Tex.  367,  67  AmD 
656;  Cooke  v.  Thomhill,  16  Tex.  177; 
Lee  v.  Salinas,  15  Tex.  496;  Tlnnln 
V.  Weatherford,  Dall,  690 ;  Harvey  v. 
Provident  Inv.  Co.,  (Civ.  A.)  166  SW 
1127. 

Vt.— Hoyt  v.  Hoyt,  5R  Vt.  638,  3  A 
316 ;  Boston  Type,  etc.,  Fdy.  v. 
Spooner,  5  Vt,  93. 

W.  Va.— Flesher  v.  Hasler.  29  W, 
Va.  404,  1  SE  580. 

Wis.— Randall  v.  Lonstorf.  126  Wis. 
147.  105  NW  663.  3  LKANS  470.  5 
AnnCas  371;  Plath  v.  BraunsdorIT,  40 
Wis,  107  ;  Dutcher  v.  Dutcher.  39  WI.h. 
651  :  Smith  v.  Peckham,  39  Wis,  414. 

lOng, — Burk  v.  Brown.  2  Atk,  397. 
26  Reprint  640 ;  Harman  v.  Kingston, 
3   Campb.  160, 

V«OMsltr  and  mod*  of  making  ob- 
jMttott  uA  walT«r  see  also  Infra 
M  217-219. 

[a]  AotloB  by  oesttil  ga*  tmrt. — 
The  objection  tnat  an  action  of  ac- 
count render  should  have  been  brought 
by  plalntirr's  truntee  should  be  raised 
in  abatement,  and  comes  too  late  after 
Judgment  that  defendant  account. 
Bredln  v,  Dwen,  2  Watts  (Pa.)  96. 


lb]  The  faot  tliat  plaintiff  im  an 
ofioar  of  Ut«  oourt  is  not  ground  for 
a  plea  In  abatement.  Ford  v.  Uul^ 
Inger.  64  Conn.  129,  29  A  129. 

[c]  Action  by  •xMVton  aarKlnvt  oo- 
««ontor  on  not: — In  a  suit  by  two 
executors  on  a  note  given  to  them  a 
plea  that  defendant  had  been  appointed 
and  had  quallfled  aa  executor  does  nor 
abate  the  suit,  as  plaintiffs,  to  whom 
the  note  was  executed,  sue  and  re- 
cover thereon  in  their  own  rieht  and 
not  In  that  of  their  testator.  Baker  v. 
Baker.  4  Bibb  (Ky.)  346. 

68.  Gualden  v.  Kansas  City  South- 
em  St  R.  Co..  106  La.  409,  80  S  889  ; 
Lewis  v.  Homer.  23  La.  Ann.  254  ; 
Wells  V.  Wells.  23  La.  Ann.  224  ;  Dyer 
V.  Drew,  14  La.  Ann.  667  ;  Tuthlll  v. 
Emerson,  7  La.  693 ;  Welmaji  v. 
Connoly.  2  Mart.  (La.)  246. 

69.  Tippecanoe  County  v.  Lafayette, 
etc.,  R.  Co.,  50  Ind,  86. 

70.  Jenks  v.  Edwards,  6  Ala.  143. 

71.  Ala. — Mitchell  v.  Turner.  37 
Ala.  660, 

Fla. — injval  V.  Hunt  34  Fla.  85,  16 
S.  87%. 

Ind. — Chicago,  eta.  Stone  Co.  v.  Nel- 
son. 32  Ind.  A.  360.  69  NE  706  ;  Boyd 
V.  Brazil  Block  Coal  Co..  26  Ind.  A. 
157.  67  NE  782. 

Ky. — Gatewood  v.  Tunk,  3  Bibb.  246 
(suit  by  married  woman  for  personal 
property,  a  slave,  owned  by  her  before 
marriage). 

Mass. — Ruddock  v,  Gordon,  Quincy 
68. 

Minn. — ^Hamilton    v.    Mclndoo,  81 
Minn.  324,  84  NW  118. 

Miss. — Carmlchael    v.    School  Land 
Trustees,  4  Miss,  84. 

Nebr. — State  v.    Mooree,    68  Nebr. 
285.  78  NW  529, 

N.  D. — Harshman  v.  Northern  Pac. 
R.  Co..  14  N.  D.  69.  103  NW  412. 

Oh. — Buckingham  v.  Buckingham,  36 
Oh.  St  68, 

'  Okl. — Missouri,  etc,  R.  Co.  v.  Len- 
ahan,  136  P  383. 

Pa. — Steer  v.  Steer,  14  Serg.  A  R- 
379  (holding  that  In  debt  on  a  bond 
executed  by  defendantit  diroctly  to 
plaintiff  while  she  was  married  to  one 
of  defendants  a  plea  setting  up  tlie 
coverture  was  not  in  abatement  but 
In  bar). 

S.  C— Trimmler  v.  Hamilton,  14  S. 
C.  L.  426. 

Tex. — Eastern  R.  Co,  v.  Ellis,  (Civ. 
A.)    163   SW  701. 

Utah.— Hunt  v.  Monroe,  32  Utah  42S, 
91  P  269,  11  LRANS  249, 

See  Infra  this  section, 

[a]  "Want  of  lagal  oapaoltr  to  rat 
refers  to  a  general  legal  disability. 
Buch  as  Infancy,  idiocjt.  lunacy,  or 
want  of  title  in  the  plaintiff  to  the 
character  in  which  he  sues.  There- 
fore, when  the  plaintiff  is  a  natural 
person,  under  no  legal  disability  to 
maintain  actions,  a  failure  to  state 
a  cause  of  action  in  her  own  favor 
goes  to  the  sufficiency.  In  substfuice, 
of  the  petition,  not  to  her  legal  ca- 
pacity." Missouri,  etc.,  R.  Co.  v.  Len- 
ahan,  (Okl.)  135  P  383,  888. 

[b]  Action  for  dcatb  nnter  TedartI 
Employsni*  UabUlty  Act.— Mlsiiourl. 
etc.,  R.  Co.  V.  Lenahan,  (Okl.)  136  V 
383  ;  Eastern  R.  Co.  v.  Ellis,  (Tex, 
Civ.  A.)  16S  SW  701.    See  also  Death. 
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The  fact  that  plaintiff  is  himself  legally  liable  upon 
au  instrument  sued  on  must  be  raised  in  bar  and 
uot  in  abatement.'^  But  it  has  been  held  that  an 
objection  to  a  petition  for  partition  that  two  firms 
having  a  common  member  are  interested  as  tenants 
in  common  in  tbe  estate  to  be  divided  should  be 
taken  iu  abatement."  Where  there  are  two.  or  more 
plaintiffs  a  disability  of  one  of  them  is  generally 
ground  for  abatement  as  to  all.^* 

Alienage."  The  rule  that  plaintiff's  personal  dis- 
ability or  incapacity  to  sue  is  matter  in  abatement, 
and  may  and  ^ould  be  so  pleaded,  generally  applies 
where  fais  disability  results  from  his  being  an  alien 
enemy,  or  from  his  being  an  alien  merely,  where  this 
renders  him  incapable  of  maintaining  the  suit/** 
Sometimes,  however,  plaintiffs  alienage  is  matter  in 
bar  and  not  in  abatement,^'  or  is  pleadable  either 
in  abatonent  or  in  bar.*'  The  question  whether  or 
not  alienage  is  to  be  considered  a  ground  of  abate- 
ment or  as  a  matter  in  bar,  or  either,  is  dependent 

Ta.    Mitchell  V.  Turner,  S7  Ala.  S60 

<  holding  that  In  an  action  by  a  surety 
on  a  sberUTs  official  bona  asalntt  the 
other  sureties  for  the  prtmnpal's  de- 
fault plamtifTs  Incapacity  to  sue  was 
properly  pleaded  In  bar  'asid  not  in 
abatoneoO  ;  Stone  v.  Brocrics,  7  Uln. 

'73.   BlalBdeU  t.  Pr»,  68  Me.  S69. 

n.  Oxnard  v.  Kennebeck  Purchase, 
10  Mass.  179. 

[a]  B«*  <taeM  w«m  smu  eawyttona 
at  ooiaMoa  law  where  the  party  dis- 
abled hau  been  iwerlously  summoned 
and  severed.  See  Oxnard  v.  Kennebec 
PurchauBfe  10  Mass.  1T». 

T9.  nMbUlty  of:  Allen  see  Aliens 
It  Cye  ffS  et  seql.  Allen  enem/  see 
TTar  [40  Cyc  S2SJ. 

7«.    U.  a— The  Bee,  8  F.  Cas.  No. 

I.  2l»,  1  Ware  SS<:  Elsree  v.  Xiovell, 
«  P.  Caa.  No.  4.S44,  1  Woolw.  102; 
Rateau  v.   Bernard,   20  F.   Cas.'  No. 

II.  579,  3  Blatchf.  244. 
Ala^ — Jenka  v.  Bdwards.  6  Ala.  14S. 
Conn. — Brlnkley  v.  Avery,  Klrby  26 

<  holding  that  a  plea  In  abatement 
that  both  parties  were  allenB.  and  that 
the  contract  declared  on  was  mode  in 
&  foreign  country,  and  was  to  have 
been  performed  there,  was  good). 

Ga. — Howes  v.  Chester,  8S  Qa.  89. 

Md. — Shivers  v.  Wilson,  6  Harr.  &.  3. 
130.  9  AmD  497  ;  Dumouasay  v,  Delevit, 
3  Harr.  &  M.  161  (where  an  action 
of  replevin  was  abated  on  a  plea  that 
both  parties  were  aliens,  and  the  court 
therefore  had  no  Jurisdiction). 

Mass. — I<evlne  v.  Taylra-,  12  Mass. 
S :  Langdon  v.  Potter,  11  Mass.  S13 ; 
Hutchinson  v.  Brock,  11  Mass.  119; 
Ainslie  V.  Martin.  9  Mass.  4S4:  Martin 
V.  Woods,  9  Mass.  S77 ;  Sewali  v.  Lee, 
S  Mass.  S<S. 

Minn. — ^McNalr  v.  Ttder,  SI  Minn. 
175. 

N.  H. — Educational  Soc„  etc  v. 
Vamey.  54  N.  H.  878. 

N.  J. — Coxe  V.  Gulick,  10  N.  J.  L.  S2g 
'holding  that  In  an  acttod  of  dower, 
defendant  might  plead  In  abatement 
that  the  husband  of  the  demandant 
was  an  alien). 

?f.  T.— Bumslde  V.  Matthews,  54  N. 
T.  78 :  Jackson  v.  Decker,  it  Johns. 
418:  Bell  T.  Chapman,  10  Johns.  188. 

Tex. — Lee  v.  Satlnas.  16  tex,  496; 
Hardy  v.  De  Leon,  6  Tex.  211. 

Sng. — Burk  V.  Brown,  2  Atk.  897, 
!C  Reprint  <40 ;  Harm  an  v.  Kingston,  3 
Campb,  160 ;  Sylvesto'fl  Case,  7  Mod. 
160,  87  Reprint  1157. 

[a]  JoiiiAar  of  alien  and  aWaiu— 
In  Hardy  v.  De  Leon.  6  Tex.  211,  It 
vas  held  that,  where  a  suit  to  recover 
land  is  brought  by  three  persons,  and 
two  of  them  are  shown  to  be  aliens 
and  one  a  citizen,  the  suit  may  be 
abated  as  to  the  two^  and  the  citizen 
tsay  recover  the  whole  property, 

[b]  liiflcleaoy  of  plea. — ^A  plea  of 
alien  enemy,  it  has  been  held,  must 
avCT  tiiat  plalntlfl  la  an  enemy,  or  ad- 
herhig  to  the  enemy,  but  need  not 


on  Uie  character  of  the  disability,  as  alien  friend 
or  alien  enemy,  tlie  time  it  was  incurred,  and  tbe 
subject  matter  involved.^^  That  plaintiff  has  become 
an  alien  enemy  sinee^ihe  commencement  of  the  action 
does  not  abate  the  action,  but  merely  suspends  it 
during  the  continuance  of  hostilities,  and  on  re- 
moval of  the  disability  it  revives  in  full  force.^ 
After  the  cessation  of  the  war  a  suit  cannot  be 
abated  because  plaintiff  was  an  alien  enemy  at  the 
time  it  was  commenced.** 

Nonreeidence  of  plaintiff  may  constitute  a  mere 
personal  disability,  so  as  to  be  ground  for  abate- 
ment only," 

Infancy.  The  fact  that  plaintiff  is  an  infant  and 
sues  in  his  own  name,  instead  of  by  next  friend  or 
gruardian  ad  litem,''  is  ground  for  abatemoit  only, 
and  the  objection  must  generally  be  presented  by 
plea  or  answer  in  abatement,  or,  where  it  appears 
on  the  face  of  the  declaration  or  complaint,  by 
demurrer.**    The  same  is  true  where' an-  infant  de- 


aver  that- he  resides  In  the  enemy's 
country.  Ri|saell  v.  Sklpwitb,  6  Blnn. 
(Pa.)  241. 

77.  Jenks  v.  Edwards,  6  Ala.  148 ; 
Hutchinson  v.  Brock,  11  Masa  119 ; 
Jackson  v.  Decker,  11  Johns.  (N.  T.) 
418;  Bell  v.  Chapman,  10  Johns.  (N. 
T.)  183:  White  v.  Sabartego,  1%  Tex. 
243  (real  action). 

[a]  Vo  title  la  plalatur^Where 
plaintiff  in  an  action  to  try  titles, 
claiming  as  heir  at  law  of  an  Ameri- 
can cltlien,  proved  that  he  himself  was 
an  alien,  it  was  held  that  he  should  be 
nonsuited,  and  that  his  alienage  might 
be  taken  advantage  of  without  a  plea 
In  al>atement,  since,  being  an  alien, 
he  could  not  take  by  descent,  and  there- 
fore had  no  title  to  sustain  the  action. 
Bnnas  v.  Franklin.  4  S.  C.  L.  398. 

VS.  Jenks  v.  Edwards,  6  Ala.  14S; 
I^angdon  v.  Potter,  11  Masa  313 ; 
Hutchinson  v.  Brock,  11  Mass.  119; 
Ainslie  V.  Martin.  9  Mass.  464  :  Jack- 
son v.  Decker,  11  Johns.  (N.  Y.)  418; 
Bell  T.  Chapman,  10  Johns.  <N.  Y.) 
183  :  Boston  Type,  etc.,  Fdy,  v.  Spooner, 
5  Vt.  98;  1  Chltty  Pi.  (16th  Am.  ed) 
462. 

[a]  In  a  r«al~  action  the  fact  that 
plaintiff  la  an  alien   enemy  may  be 

{>leaded  In  bar  or  In  abatement.  Hutch- 
naon  v.  Brock,  11  Mass.  110. 
79.  Jenks  v.  E:dward3,  8  Ala.  148. 
"Pleas  of  alien  bom,  and  of  alien 
enemy,  are  said  to  be  In  dlBabllUy  of 
the  person  of  the  plaintiff ;  and  these 
are  strictly  in  abatement  of  the  writ, 
when  the  present  proceeding  Is  thereby 
utterly  defeated ;  and  if,  according  to 
the  subject  matter  of  the  suit,  the 
fence  is,  that  tbe  plaintiff  cannot,  for 
that  cause,  maintain  any  action  at  any 
time,  then  the  plea  may  be  either  In 
abatement  or  In  bar.  Thus  a  plea  of 
alien  enemy,  to  a  real  action,  may  be 

E leaded  either  in  abatement  or  in  bar ; 
ecause.  for  that  cause  of  action,  the 
plaintiff  has  no  rif^ht  to  recover.  And 
it  seems  to  have  been  anciently  holden, 
that  alien  enemy  mlfrht  be  pleaded  in 
abatement  or  in  bar.  even  In  a  personal 
action,  upon  the  ground  that  the  cause 
of  action  was  forfeited  to  the  king  by 
the  declaration  of  war.  and  as  a  re- 
prisal for  damages  committed  by  the 
enemy.  But  since  the  necessities  of 
trade,  and  the  IlbenI  Intercourse  of 
nations,  have  softened  the  too  rigorous 
rules  ot  the  old  law,  In  their  restraint 
and  discouragement  of  aliens,  in  time 
of  peace,  alienage  Is  no  plea  in  a 
personal  action ;  and  In  time  of  war, 
the  plea  of  alien  enemy  is  a  temporary 
fltsabillty  of  the  plaintiff  only,  which 
ceases  with  the  war.  It  Is  still  called 
a  plea  In  abatement,  althoush  the  effect 
of  it  la  not  to  abate  the  writ,  or  defeat 
the  process  entirely,  but  to  suspend  It; 
and  the  plea  is  defective,  when  it  con- 
eludes  either  In  bar  or  in  abatement 
of  the  writ  The  form  Is  a  prayer, 
whether  the  plaintiff  shall  be  further 
■Bbwered;  and  the  Judgment  to  be 


entered  upon  It,  when  It  shall  be  con- 
fessed or  maintained.  Is,  that  the  writ 
aforesaid  remain  without  day,  donee 
teme  fuerlnt  communes,  until  tbe  in- 
tercourse or  the  peace  of  the  two 
countries  shall  be  restored."  Per 
Sewall.  C.  J.,  in  Hutchinson  v.  Brock, 

11  Masa,  119.  123. 

sa  Eigee  V.  Lovell,  7  F,  Cas.  No. 
4.344,  1  Woolw.  102 ;  Levlne  v.  Taylor, 

12  Masa.  8  L  Hutchinson  v.  Brock,  11 
Masa  119 :  Russel  v.  Sklpwlth,  1  Serg. 
A  R.  (  Pa.)  810 ;  Harman  t.  Klngaton, 
8  Campb,  160.  But  In  Howes  v. 
Chester.  S8  Ga.  89,  It  was  held  that, 
where  plaintiff  became  an  alien  enemy 
during  the  pendency  of  the  action,  It 
was  properlv  dismissed. 

81.  Hamersley  v.  Lambert,  2  Johns., 
Ch.  (N.  Y.)  508. 

Where.  In  an  action  brought  by  a 
citizen  of  Louisiana  against  a  citizen 
of  New  York  during  the  war,  no  de- 
fense was  interposed  that  at  the  time 
of  th:;  commencement  of  the  action 
plaintiff  was  an  alien  enemy,  and  the 
trial  took  place  after  the  termination 
of  hoatllitles.  it  was  held  that  present- 
ing the  question  at  the  end  of  the 
trial  could  not  remedy  the  failure  to 
plead  it  specially.  Bumside  v. 
Matthews,  64  X.  Y.  78. 

83.  Dutcher  v.  Dutcher,  39  Wis.  $51 
(holding,  in  an  action  by  a  wife  for 
divorce,  that  her  want  of  residence 
under  the  statute  was  a  personal  dls- 
ablll^  which  might  be  cured,  and  was 
theref<ffe  matter  In  abatement  and  not 
In  bar  of  the  action) .  Compare 
Divorce  [14  Cyc  6841. 

83.  See  Infants  [22  Cyc  684  et 
seql. 

Objection  to  oapaoity  or  authority 
of  gnardlaa  we  next  frlmd  see  infra 
thia  section  text  and  note  91  et  seQ. 

84.  Ala.— Howland  v.  Wallace.  81 
Ala.  288,  2  8  96 ;  Mundlne  v.  Perry, 
2  Stew,  ft  P.  180. 

Til. — Oreer  v.  Wheeler.  2  111.  654, 

Ind.— Winer  v.  Mast,  146  Ind.  177, 
46  NB  «6  ;  Smith  v.  Allen.  16  Ind.  310  ; 
HolllngBworth  v.  State,  8  Ind.  267. 

Kan. — Meyer  v.  Lane,  40  Kan.  491, 
20  P  258. 

La. —  Gualden  v.  Kansas  City  South- 
em  R.  Ca.  106  La.  409,  SO  S  889  ; 
House  V.  Croft.-  8  Mart.  N.  S.  704. 

Ma — McMullln  v.  McMullin,  92  Me. 
338,  43  A  499,  69  AmSE  510  and 
note;  Delcourt  v.  Whltehouae,  92  Me. 
254.  42  A  394. 

Mass. — Smith  V.  Carney,  127  Masa 
179:  Blood  v.  Harrington,  8  Pick.  552; 
Blood  T,  Harrington,  1  Pick.  6S2j 

Miss.— Gully  V,  Dunlap,  24  Mlsa.  410. 

Mo. — Rogers  v.  Marsh.  73  Mo.  64: 
Higglns  v.  Hannibal,  etc.,  R.  Co.,  3« 
Mo.  418. 

N.  H. — ^Young  V.  Young,  S  N.  R. 
346. 

N.  J.— Mayhew  v.  Ford.  61  N.  J.  U 
6S2,  89  A  M4:  Smith  V.  Van  Houteu, 
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I,.  „ii..Mi.-,v  inMload  of  by  guardian  or  next 
I  ii  'liuH  been  held  that,  in  an,  action 

,  ili'huiii'i-  to  recover  possession  of  land, 

<i  (.  i.-.i  titMiiiiil  tor  abatement  tiiat  some  of  plain- 
i>ii.  Hu>  iiil'imtH  suing  in  their  own  names,  since 

\\„  ,t,,   V      <i  recovery  by  the  adult  ptaintifEs,  which 

.till  iKiii'ii  ii>  the  benefit  of  aU.^  ijid  the  infancy 
1. 1  iiliiiiiiift  and  want  of  a  next  -frirad  cannot  be 
(tli'itiUil  in  abatement  after  plaintiff  has  become  of 
HK"t  ulthougb  the  stiit  wa£  toought  while  he  was 
ujider  afje."  ^ 

Insanity.  The  incapacity  of  a  plaintiff  to  main- 
tain the  action  independent^  because-  of  insanity  is 
matter  in  abatement,  and  must  ordinarily  be  raised 
by  plea  or  answer  in  abatemmt,  or  in  a  proper  case 
by  demurrer.** 

t  N.  J.  Zx  381.  And  see  Moore  v. 
Uoar^  74  N.,J.  Eq.  733,  70  A  <84, 

H.  T^Perldiis  v.  Stlmmel.  114  N.  T. 
Iff.  *l  MB  7S9.  11  AmSR  669,  17 
NYClvProc  SSi^Bmut  v.  Harlng,  14 
Hub  376 ;  Treaawetl  v.  Bnider,  8  S.  I>. 
Smith  iiti  Schemerhom  v.  Jenkins,  7 
Jobns.  378 :  Weinberger  v.  Fried  en, 
XYDallyReff  March  6,  1884. 

N.  C— :^Jlu  V.  Beam,  112  N.  C.  $42, 

17  5E  490.  84  AmSR  ^21  and  note. 
S.  C. — Draso  v.  MOM^  28  &  C  L. 

212.  40  AmD  692;  OftWIirdB  V.  FOrct, 

18  S.  C.  L.  461. 
Tml — Moke  V.  Fellman,  17  Tex.  287, 

i1  AzaiB  666. 

wash. — Blumauer  v.  Clock.  24  Wash. 
596.  64  P  844,  ifAjxiBR  »tt  and  note. 

Soe  Wllnu  T.  Whiter  M  Md.  880,  90 
AmD  113. 

See  also  Infanta    [22   Cyc   68G  et 


CoTertnre.  And  it  is  matter  in  abatement  onljl 
that  plaintiff  is  under  a  disability  to  maintain  thq 
action  by  reason  of  coverture.^  But  where  the  ob- 
jection is  such  as  to  show  that  plaintiff  has  no  rigbfi 
of  action,  it  is  in  bar.^ 

Want  of  special  capacity  or  authority.  The  mla 
that  an  objection  which  goes  to  the  ability  or  capac- 
ity of  plaintiff  to  maintain  the  suit  is  ground  for 
abatement,  and  that  it  should  be  taken  by  plea  or 
answer  in  abatement,  or  by  demurrer  when  it  appears 
on  the  face  of  the  declaration  or  complaint,  gener- 
ally applies  to  the  objection  that  a  person  suing 
in  a  representative  or  other  special  capacity  has 
no  right  or  authority  to  do  so.°'  The  rule  applies, 
for  example,  in  suits  brought  by  goardianSf.  trus- 


"Si-. 


Wayhew  v.  Ford,  61  N.  J.  L. 
182,  89  A  914. 
as.   Lancaster  v.  Laaoaster,  41  SW 

84,  19  KyL  577. 

87.  >[am1in  v.  Btevansoii.  4  Dana 
(Ky.)  :.'M ;  Woodmaa  v.  Rowe,  S» 
N.  ir.  -t.''.:! 

8S.  .^-mcaJ.   29  Ark.  372 

(holaing  mai  a  plea  that  plaintiff  was 
non  compos  mentis  presents  matter 
In  abatement  only)  ;  Lang  v.  Whldden, 
2  N.  H.  436  (holding  that  If  a  ward 
sues  In  his  own  name  without  mention 
of  hfa  guardian,  his  being  under 
guardianship  can  be  excepted  to  only 
by  plea  In  abatement)  ;  Buck  v.  Ehr- 
good,  4  Fa.  Co.,  812  (holding  that  the 
right  of  the  committee  of  a  lunatic 
to  be  substituted  as  plaintiff  may  be 
raised  by  plea  in  abatement)  :  Hoyt 
V.  Hoyt,  U  Vt  B88,  8  A  316  (In 
equity)  ;  Collard  v.  Crane,  Brayt  (Vl) 
18.  Compare  Chicago,  etc.,  R.  Co.  v. 
Munger.  78  111.  800.  See  also  Insane 
Persons  [22  Cyc  1282.  122»]. 

01>J«otl(ni  to  oapaol^  ov  antluHMT 
of  gnardlan  or  ooBunlttM  see  Infra 
this  section  text  and  note  91  et  seq. 

[a]  SalMrtltBtloa  of  inartlian,— • 
But  In  Roop  V.  Clark,  4  Greene 
(Iowa)  294,  where,  after  answering 
to  the  merits,  defendant  further 
answered  that  plaintiff  was  Insane  and 
had  a  guardian,  and  plaintiff  admitted 
the  facts  and  asserted  that  one  C  was 
guardian,  it  was  held  that,  upon  proof 
of  the  fact,  the  court  might  allow  C  to 
be  substituted  aa  plaintiff,  and  that  It 
was  not  necessary  that  the  suit  should 
abate,  as  the  effect  of  a  plea  in  abate- 
ment was  abrogated  by  the  code. 

[b]  And  in  XTew  ToVk,  under  Code 
Civ.  Proc.  {  56,  providing  that  a  party 
who  1b  of  full  age  may  sue  in  person 
or  by  an  attorney,  unless  he  has  been 
Judicially  declared  to  be  incompetent 
to  manage  his  affairs,  and  |  2320, 
providing  for  the  appointment  of  a 
.committee  of  such  a  person,  and  that 
after  the  appointment  such  person 
shall  be  designated  an  "incompetent 
person,"  it  was  held  that  an  answer 
which  alleges  that  plaintiff  Is  now  and 
was,  when  the  action  was  commenced, 
"of   unsound   mind,   and   totally  and 

^erly  Incapable  of  understanding  or 
■naacUng  any  business  whatever,  and 
atterlr  incapable  of  wiaintaftitnj  this 


action,"  1b  properly  stricken  out  as. 
frivolous.  Williams  v.  Eknplre  Woolen 
Co,,  7  App.  Dlv.  846,  89  NVS  941. 

St.  Ala. — Jordan  v.  Oray.  19  Ala. 
«1S. 

Conn. — ^Northum  v.  Kellogg,  16  Conn. 
689. 

MasB. — ^Hubert  v.  Fera,  99  Mass.  198. 
98  AmD  782 ;  Hayden  v.  A'ttleborough, 
7  Oray  888:  Swan  v.  'Wilkinson,  l4 
Mass.  295 ;  Haines  v.  CorUss,  4  Mass. 
669. 

Hlnn,— IU<^  V.  Rich.  12  Minn.  468. 
Miss. — Simmons  v.  Thomas.  43  Miss. 
31.  6  AmR  470  ;  Kenley  v.  kenley,  3 
Miss,  751. 

N.  Y.— Palmer  v.  Davis,  28  N.  T. 
S42;  Schenck  v.  Ellingwood,  8  Edw. 
176. 

Oh. — Hoop  v.  Plummer,  14  Oh.  St 
448. 

See  Husband  and   Wife   181  Cyc 

1517]. 

80.  Gatewood  v.  Tunk,  8  Bibb 
( Ky. )  24^  ( holding  that  where  a 
married  woman  sued  as  a  ferae  sole 
for  a  slave  which  she  nwned  before 
marriage,  her  coverture  was  a  bar  to 
the  action,  and  a  plea  in  abatement 
was  unnecesseoT). 

91.  V.  S. — Childress  v.  Emory,  8 
Wheat.  642,  B  L.  ed.  705 ;  Plcquet  v. 
Swan.  18  F.  Cas.  No.  11,132,  8  Mason 
469. 

Conn. — Chapman  v.  Thomas,  1  Root 

67  (termination  vOf  authority  of 
plaintiffs,  who  are  joint  trustees,  by 
reason  of  the  death  of  one  of  them). 

Del. — Graham  v.  Cain,  2  Harr,  97 
(holding  that  If  a  defendant  would 
deny  the  Infancy  of  a  plaintiff  suing 
by  guardian  he  must  plead  In  abate- 
ment). 

III.— Campbell  v.  Miller,  84  I1L  A 
208  (guardian  of  Insane  person). 

Iowa. — Gates  v.  Carpenter,  43  Iowa 
162  (guardian  of  Insane  person). 
'  La. — Wells  V.  Wells,  28  La.  Ann. 
224  (curator)  ;  TuthUl  Ebiemon,  7 
La.  698 :  Welman  v.  Connoly,  8  Mart. 
246  (curator). 

Me.— Stemrt  v.  Smith,  98  Me.  104, 
66  A  401 ;  Fleming  v.  Courtenay,  95 
Me.  128,  49  A  811  (holding  that  where 
the  first  and  second  counts  In  a  decla- 
ration were  by  plaintiff  as  executrix, 
and  the  other  counts  were  by  her  in- 
dividually, a  plea  In  abatement  was 

ftroperly  sustained  where  the  counts 
n  the  individual  capacity  contained 
no  averments  showing  that  the  cause 
of  action  had  been  assigned  to  her)  ; 
Abbott  v.  Chase,  75  Me.  88  (school 
fund  treasurer)  ;  Page    v.  McQllnch, 

68  Me.  472;  Strang  v.  Hirst,  61  Me. 
9  ;  Kellar  v.  Savage,  20  Me.  199  (town 
treasurer)  ;  Vose  v.  Manly,  19  Me.  831 
(Judge  advocate  suing  to  recover  fine 
Imposed  by  a  court  martial). 

Mass. — Kenshaw  v.  Bellows  Falls 
Bank,  10  Oray  568  (objection  that  one 
of  plaintiffs  suing  as  trustees  had 
not  accepted  the  trust  at  the  date  of 
the  writ)  ;  Gray  v.  Paxton,  Quincy  641 
( provincial  officer) .  But  compare 
Trask  v.  Stone,  7  Mass.  241  (holding 
that  where  an  infant  sues  by  next 
friend,  having  a  mother  living.  It  Is 
no  cause  for  abating  the  writ ;  and. 
If  this  Is  any  objection.  It  must  b« 


made  by  amotion  to  stay  p^oceedl^gti^ 
Miss. — Moore  v.  Knox,  46  Miss.  602 
(administrator)  ;  Commercial  Bank  v. 
Thompson,  15  Miss.  443;  Lanier  v. 
Trigg,  14  Miss.  641,  45  AmD  2»3  (in 
both  objection,  in  an  action  on  a  note 

[layable  to  a  bank,  that  It  was  aasigned 
n  violation  of  a  statute)  ;  Anderson  v. 
Tarpley.  14  Miss.  607. 

Mo. — Gibson  v,  Shull,  251  Mo.  489, 
168  SW  322  (action  concerning  Insane 
person's  title  to  property  improperly 
brought  in  the  name  of  his  curator)  ; 
Montgomery  v.  Tipton,  1  Mo,  446  (next 
friend ) . 

N.  H.— Lang  v,  Whldden,  2  N.  H.  486 
(guardian  of  insane  person). 

N.  y.— Perkins  v.  Stlmibel.  114  N.  T. 
359,  21  NE  729,  11  AmSR  659 
(guardian  of  Infant)  ;  Vamum  v. 
Taylor.  69  Hun  664,  14  NTS  242; 
Palen  v.  Bushnell,  61  Hun  428.  4  NYS 
68. 

Pa. — Buck  V.  EhrgofMl,  4  Pa.  Ca 
312,  4  Pa.  a  PL  161  (committee  of 

lunatic). 

S.  C. — Selgler  v.  Southern  R.  Co.. 
85  S.  C.  846,  «7  SE  298  (guardian  ad 
litem  of  infant)  ;  Edwards  v.  Ford,  18 
S.  C.  L.  461  (guardian  of  infant) ; 
State  Treasurers  v.  Wiggins,  18  S.  C. 
L.  568  (successors  in  offlce). 

Tex.— Manning  v.  Hunt,  36  Tex.  118; 
Cook  V.  Thomhlll.  16  Tex.  177  (ob- 
jection that  lunatic  suing  by  next 
friend  has  a  guardian)  ;  Kaack  v. 
Stanton,  51  Tex.  Civ.  A.  496,  112  SW 
702  (guardian  of  insane  person). 

Vt. — Clapp  v.  Beardsley,  1  Vt.  IBl. 

W.  Va. — Flesher  v.  Hasler,  29  W. 
Va.  404,  1  SE  680  (holding  that  a 
plea  setting  up  the  fact  that  plaintiffs 
commissioners  of  the  court  appointed 
In  a  chancery  suit  and  in  a  proceeding 
at  law  to  recover  on  a  bond  executed 
to  them  as  such  commissioners,  had 
not  executed  the  bond  required  by 
statute,  and  were  therefore  not  entitled 
to  maintain  such  action,  was  a  plea 
in  abatement). 

Wis.- Belolt  V.  Helneman,  188  Wis. 
398.  107  NW  384 :  Randall  v.  Lonetrof. 
126  Wis.  147,  106  NW  6CS.  8  UlANS 
470.  5  AnnCas  871  (objection.  In  an 
action  by  the  guardian  of  an  insane 
person,  that  the  cause  of  action  ta 
one  In  favor  of  the  ward  alone,  and 
must  be  prosecuted  by  her)  ;  Vincent  v. 
Starks,  45  Wis.  458  ( foreign  guar- 
dian) ;  Plath  v.  Braunsdorif,  40  Wis. 
107  (guardian  of  insane  person)  ; 
Smith  v.  Peckham,  39  Wla  414 
(foreign  executor  or  administrator)  ; 
Milwaukee  County  v.  Hackett,  21  Wis. 
613    (district  attorney). 

[a]  Adnlt  nilng  by  next  friMUU- 
The  objection  that  plaintiff,  being  an 
adult  and  not  an  Iniant.  has  sued  by 
next  friend.  Instead  of  In  his  own 
name,  is  an  objection  to  the  form  of 
the  process  ana  not  to  the  cause  of 
action,  and  must  be  pleaded  In  abate- 
ment Wilms  v.  White,  26  Md.  UO, 
90  AmD  113. 

[b]  PorelgB  guardian. — The  In- 
capacity or  disability  of  a  foreign 
guardian  to  sue  can  only  be  taken  ad- 
vantage of  by  way  of  abatement,  and 
Is  not  Jurisdictional;  and  If  such  dia- 
abUltsr  appear  on  the  face  of  the  cooi- 
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tecs,  enrators,  pablie  dflEUsera,  and  the  like,"  and  it 
has  also  been  Applied  in  actions  by  a  snrvivinff  part- 
ner," an  assignee,**  a  ^die,"'  or  a  xeeeiTerT*.  and 
in  other  eases  in  which  it  was  objected  that  plaintiff 
had  rotmnenoed  the  suit  without  proper  an^ority.** 
Bat  if  the  objection  goes  to  pluntiff^  ri^t  to  main- 
tain the  aeti(m  at  all,  it  is  in  bar  and  not  in 
abatanent"  , 

OozporatioiL  In  an  action  by  a  corporation  the 
objection  that  jplu&tiff  has  no  capacity  to  sue  as 
a  corporation  is  in  most  jurisdietions  regarded  as 
matter  in  abatement  and  unist  be  pleaded  by  plea 
in  abatemoit,  plea  of  nol  tiel  corporation,  or  other 
appropriate  ^fea,  according  to -the  practice  in  the 
particular' jnrisdietion,  or  by  answer  under  the  codes  ^ 
a  plea  to  the  merits  without  raising  the  objection 
admits  plaintiff's  corporate  existence  and  capacity 
to  sue.'*  It  has  also  been  hdd  matter  in  abatement 
that  plaintiff  corptwation  vaa  dissolved  befOTe  the, 
action  was  brou^it,^  or  that  it  has  not  filed  a  copy 
of  its  articles  of  incorporation  in  the  county  as  re- 
qnired  by  statute.' 


plaint,  such  question  In  abatement  of 
the  suit  may  be  raised  by  demurrer. 
Vincent  v.  Starks.  46  Wis.  4fifl. 

[c)  Action  b7  CMoator  or  admin- 
istrator.— ^The  character  of  the  plea 
ne  unques  execut(»-  or  aclmlnlstrator  Is 
regarded  dlflerentty  In  various  jurls- 
dlctlon^  some  holding  It  to  be  a  plea 
in  bar  and  others  that  It  ifl  a  plea  In 
abatement.  See  Ehcecutors  and  Admln- 
Istrators  (18  Cyc  99S  et  seq]. 

(d)  Tbm  puidMuiT  of  prooMdlnn 
to  tmmom  an  admlustrator  d«  bows 
son  is  not  a  ground  for  staying  or 
abating  proceedings  In  an  action 
brought  by  him.  Langsdale  v.  Woollen, 
»9  Ind.  B76. 

ItapoMd  ■orarrtgn*— "The  next 
question  is,  whether  the  suit  has  be- 
come abated  by  the  recent  deposition  of 
the  Emperor  NapOIeon  [plaintiff].  We 
think  it  has  not  The  reigning  sov- 
ereign represents  the  national  sover- 
efgnty.  and  that  sovereignty  Is  contin- 
uous and  perpetual,  residing  in  the 
proper  successors  of  the  sovereign  for 
the  time  being.  Napoleon  was  the 
owner  of  the  Ehiryale,  not  as  an  in- 
iltvidual,  but  as  sovereign  of  France. 
This  la  substantially  averred  In  the 
Ubel.  On  hla  deposition  the  sovereignty 
does  not  change,  but  merely  the  pernon 
or  persons  In  whom  It  resides."  The 
Sapphlns  11  Wall.  (U.  a)  1«4,  18S, 
20  £.  ed.  127. 

M.  See  the  cases  dted  In  the 
preceding  note. 

•a.  Page  T.  McOllnch,  «8  He.  47S ; 
Strang  v.  Hirst.  61  Me.  9  <both  hold- 
ing that  objection  to  a  plalntlfTs  right 
to  maintain  a  suit  as  surviving  partner 
because  he  has  not  given  the  bond 
required  by  law  must  be  taken  In 
abatement). 

94.  Lewis  v.  Homer,  23  La.  Ann, 
554  (assignee  in  bankruptcy)  ;  Com- 
mercial Bank  T.  Thompson,  15  Mtss. 
443  :  Lanier  v.  Trigg,  14  Miss.  641; 
4S  AmD  298  ;  Benne  v.  Schnecka,  100 
Mo.  260,  18  SW  82  (holding  that, 
■where  an  objection  that  a  proceeding 
on  a  Judgment  was  not  properly 
brought  by  the  assignee  in  his  own 
name  was  not  raised  by  a  plea  to 
plalntlfTs  capacity  to  sue,  it  was 
waived)  ;  Manning  v.  Hunt.  36  Tex. 
118  fholdlng  that  when  the  bankruptcy 
of  a  party  litigant  is  suggested,  and  the 
vwignee  In  bankruptcy  is  allowed  to 
become  a  party  In  his  stead,  the  ques- 
tion whether  the  person  who  appears 
as  assignee  Is  in  faet  the  assignee 
cannot  be  raised  by  demurrer,  but  only 
by  a  sworn  plea  In  abatement).  Com- 
pare Infra  text  and  note  98. 

[a]  A— Irw— iKnUU— The  objec- 
tion that  a  general  assignee  for  the 
benefit  of  creditors  has  not  filed  his 
olBelal  bond,  and  Is  therefore  not  en- 


slgned  estate,  shoild  be  raised  by  de- 
murrer or  answer,  or  it  Is  waived. 
Kltpatrlck  T.  Dean,  3  NTS  60  [afC  IB 

Daly  182,  4  NTS  708]. 

SB.    Tuthltl  V.  Elmerson,  7  La.  593. 

se.  Palen  v.  Bushnell,  61  Hun  423, 
4  KYS  68  (holding  that  a  revival  by 
a  receiver  will  not  be  prevented  after 
issue  joined;  because  pialntifl  .has  not 
obtained  leave  of  court  to  sue,  as. 
under  Code  Civ.  Proc.  |  499,  an  ob- 
jection to  plalntlfTs  capacity  to  sue  Is 
waived  if  not  made  by  demurrer  or 
answer). 

t7.  Dyer  v.  Drew,  14  La.  Ann.  6G7 ; 
Nelson  v.  Thompson.  7  Gush.  (Maas.) 
502;  Adams  Bank  v.  Jones,  16  Pick. 
(Mass.)  574  ;  Boynton  v.  WUIard,  10 
Pick.  (Mass.)  166:  McKeman  v.  Rob- 
inson, 84  N.  T.  106;  Vincent  v.  Starks. 
45  Wis.  468  (foreign  guardian)  :  ^mith 
V.  Peckham,  89  wis.  414  (action  by 
foreign  executor  or  administrator)  ; 
Milwaukee  County  v.  Hackett,  21  Wis. 
613.  See  Senecal  v.  Les  Cure,  etc,  12 
Que.   K   B.  142. 

[al  Bnlt  on  oJEoial  bond^Tbe 
fact  that  a  suit  on  an  official  bond  was 
Instituted  without  the  requisite  au- 
thorll^r  is  ground  for  abatement.  Rob- 
bins  V.  Hayward,  16  Mass.  624 ;  Com. 
v.  Hatch.  6  Mass.  191 ;  Johannes  v. 
Toungs,  48  Wis.  101,  4  NW  82. 

rb]  Mt  hj  msniolpai  ofBMr  (1) 
without  authority  propnly  granted. 
Belolt  V.  Helneman.  128  'VRs.  898,  107 
NW  884 ;  Milwaukee  County  v. 
Hackett,  21  Wis.  618.  (2)  A  plea  fn 
abatement  on  the  ground  that  plaintiff 
has  no  capacity  to  sue  should  ne  sus- 
tained to  a  declaration  In  assumpsit 
brought  by  the  treasurer  for  the  uw 
of  the  province,  where  the  promise 
was  allied  to  have  been  made  to  the 
province.  Gray  v.  Paxton,  Qulncy 
(Mass.)  641. 

[c1  8nlt  by  marrlad  woman  with- 
out permission  of  husband.  Taylor  v. 
LIttell.  21  La,  Ann.  6*5 ;  Cochcane  v. 
Miller,  10  La.  Ann.  140. 

rd]  BatUloatlon_A  suit  will  not 
be  abated  because  brought  without  au- 
thority where  the  bringing  of  It  has 
been  ratified  by  the  proper  authority. 
Cleverly  v.  Whitney,  7  Pick.  (Mass.)  36  ; 
White  V.  Stanwood.  4  Pick.  (Mass. )  380. 

98.  Ark. — Peel  v.  Ronggold,  6  Ark. 
646,  661  (holding  that  where  a 
plaintiff  sues  aa  assignee  of  a  bank- 
rupt, a  plea  denying  him  to  be  such 
"is  not  a  plea  In  abatement  to  the  dis- 
ability of  the  person,  such  as,  that  the 
plalntltT  is  an  alien  enemy,  attainted 
of  treason  or  felony.  Infancy,  etc,  but 
denies  his  right  to  maintain  the  suit, 
because  he  has  no  Interest  whatever 
In  the  subject  matter  in  controversy," 
thus  going  to  the  merits  of  the  case 
and  deiuring  that  plaintiff  has  any 


Foreigh  corpdratton.  The  objection  that  a  plain- 
tiff foreign  corporation  is  incapable  of  t"ftjT't!im^r?g 
an  action  because  it  has  not  appointed  a  resi^nt 
agent,  or  otherwise  eomplied  witii  the  statute  im- 
posing conditions  precedent  to  the  right  of  foreign 
corporations  to  sue,  is  osoaliy  held  to  be  ground 
of  abatement  only.'  , 

Plaintiff  the  dstendaitt's  attont^  in  another  mat- 
ter. Where  an  action  is  brought  while  pl^tiff  is 
still  acting  aa  attorney  for  defendant  in  another 
proceeding  the  objection  that  it  was  for  this  reason 
brought  improperly  and  without  legal  autiiority  is 
matter  in  abatement.^ 

[$  186]  4.  Want  of  Anthority  of  Agent  oi  At- 
torn^. It. has  beoi  held  that  an  agent's  want  of 
authority  to  sue  is  not  pleadable  in  abatraienL"  Nor 
can  want  of  authority  of  the  attorney  of  reeord  to 
institute  the  suit  be  pleaded  in  abatement;  the  proper 
course,  if  the  suit  is  mianthorized,  being  for  defend- 
ant to  move  the  court  upon  affidavits  to  dismiss  the 
suit  on  the  ground  that  it  was  not  anthorized  by 
the  person  in  whose  mtme  it  was  brought.'   And  it 


tilled  to  maintain  an  action  for  the  causa  of  action,  and  therefore  It  Is 
all«ad  courenhm  at  a  part  of  the  aa-  |a  plea  in  bar  and  not  In  abatunent). 


Ifld. — Chicago,  etc..  Stone  Co.  v. 
Nelson,  32  Ind.  A  366,  69  N£  705 
(holding  that  the  right  of  a  mother 
under  a  statute  to  sue  for  wrongfully 
causing  the  death  of  her  minor  child,' 
by  reason  of  her  husband,  the  father 
of  the  child,  having  deserted  his  family, 
could  be  put  In  issue  only  by  answer 
In  bar,  and  not  by  plea  or  aaawer  In 
abatement). 

Mass. — Ruddock  v.  Gordon.  Qulncy 
68  (holding  that  the  want  of  power  In 
a  collector  of  taxes  to  maintain  an 
action  to  recover  them  was  not  matter 
In  abatement,  but  should  be  tried  on 
the  merits). 

Minn. — Hamilton  v.  Mclndoo,  81 
Minn.  324,  84  NW  118. 

Miss. — (Jarmlchael  v.  School  Lands 
Trustees.  4  Miss.  84  (holding  that  the 
objection  that  trustees  of  school  lands 
hai  no  right  to  sue  need  not  be  raised 
by  a  plea  in  abatement,  but  could  be 
made  under  the  general  issue). 

S.  C. — Trlnunler  v.  Hamilton,  14  S. 
C.  U  425  (holdins  that  where  plaintUF 
sued  on  a  bond  as  commissioner  In 
equity,  a  plea  that  he  was  not  com- 
missioner was  a  plea  In  bar), 

See  supra  text  and  note  71. 

9S.  Society  for  Propagation  of 
Gospel  V.  Pawlet,  4  Pet.  (if.  S.)  480. 
7  L.  ed.  927  ;  Hlgrlon  v.  Wayne  County 
Security  Co.,  154  Ky.  337,  167  SW  708  ; 
Union  Type  Fdy.  v.  Kittonnlng  Ins. 
Co.,  188  Pa.  137,  20  A  841;  Harvey 
V.  Provident  Inv.  Co.,  (Tex.  Civ,  A.) 
156  SW  112.  See  Corporations  [10 
C^C  1364  et  seq]. 

1.  L,  Buckl,  etc..  Lumber  Co.  v. 
Atlantic  Lunlber  Co.,  128  Fed.  332,  68 
CCA  62  Haney  v.  -Provident  Inv.  Co., 
(Tex,  Civ.  A.)  156  SW  1127.  See  also 
Corporations  [10  Cyc  13141. 

B.  California  Sav.,  etc.,  Soc.  v. 
Harris.  Ill  Cal.  183.  48  P  526.  See 
also  supra  I  170. 

3.  Tennis  Bros.  Co.  v.  Wetzel,  etc., 
R.  Co.,  140  Fed.  198  [aft  145  Fed.  468, 
75  CCA  2W.  7  AnnCas  426]  ;  Weaver 
Cool,  etc.  Col  t.  Rhode  Island  Co- 
operative Coal  Co.,  27  R.  I.  194,  61  A 
428.  And  see  supra  §  170.  See  also 
Corporations  [19  Cyo  1298J. 

4.  Chamberlayne  v.  Nasro,  188 
Mass.  464,  74  KB  «74. 

B.  Mitchell  V.  Comyns,  1  Mart. 
(La.)  133. 

e.  ■  Turner  v.  Caruthers,  17  Cal.  431 ; 
Robinson  v.  Robinson,  32  Mo.  A  88. 

[a]  Bolt  not  that  of  plaintiff,— In 
a  suit  for  seduction  and  breach  of 
promise  of  marriage  It  was  held  that 
a  plea  that  the  suit  was  not  the  suit 
of  plaintiff,  but  the  suit  of  her  father, 
and  was  Instituted  without  her  knowl- 
edge and  prosecuted  without  her  con- 
sent, was  properly  stricken  out,  since 
It  presented  a  question  of  maintenance 
which  was  one  torjOi/i  court  and  not 
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seems  that  a  plea  in  abatement  will  not  lie  wfaen 
a  suit  in  the  name  of  the  state  is  not  brought  by 
the  state's  attorney  as  required  by  law/  It  has  been 
held,  however,  that  an  objection  that  a  suit  is  carried 
on  without  authority  from  plaintiff  must  be  made 
at  the  first  term  when  the  appearance  of  the  party 
making  the  objection  is  entered;*  that  in  an  action 
by  a  corporation  a  plea  denying  that  the  action  was 
authorized  by  plaintiff  is  matter  in  abatement  and 
waived  by  filing  pleas  in  bar  without  saving  the 
benefit  of  it;'  and  that  in  an  action  on  a  county 
treasurer's  bond  by  the  district  attorney,  in  the  name 
of  the  supervisors,  the  question  of  his  authority 
to  bring  the  suit  can  be  raised  only  by  pleading 
want  of  such  authority  in  abatement,  or  by  mo- 
tion for  an  order  requiring  him  to  show  his 
authority/" 

187]    6.  Plaintiff  Not  Beal  Party  in  Interest. 

In  some  jurisdictions  it  has  been  held  that  the  fact 
that  plaintiff  is  not  the  real  party  in'  interest  or 
that  his  title  to  the  cause  of  action  is  defective  is 
matter  in  abatement,  and  that  it  ^ould  be  presented 
by  plea  or  answer  -in  abatement  or  demurrer/^  In 


others  it  is  held  that  the  objection  is  .in  bar  and  not 
merely  in  abatement."  ' 

Party  in  interest  made  defendant  instead  of 
plaintiff.  It  is  not  ground  either  in  abatement  or 
in  bar  that  a  party  really  or  nominally  interested 
is  made  a  defendant  to  answer  to  his  interest  instead 
of  suing  as  plaintiff.'^ 

Suit  Inronght  collnsively  in  interest  of  another. 
When  a  bill  to  set  aside  a  city  contract  for  street 
paving  is  filed  by  a  citizen,  an  attack  upon  plaintiffs 
standing  in  court,  on  the  ground  that  he  is  acting, 
not  in  good  faith,  but  as  the  mere  cover  of  an 
unsuccessful  bidder  for  the  contract,  should  be  made 
by  a  plea  in  the  nature  of  a  plea  in  abatement,  and 
not  by  averments  in  the  answer  to  the  bill." 

A  mere  contract  for  the  transfer  of  plaintiff's 
interest  prior  to  the  commencement  of  the  action  is 
no  ground  for  abatement.'" 

188]  6.  Action  in  Name  of  Person  Deceased. 
If  the  nominal  plaintiff  in  an  action. was  dead  at  the 
time  of  its  commencement  this  is  ground  for  abate- 
ment,'" unless  there  is  a  statutory '  provision  to  the 
contrary."    Some  of  the  eases  bold  that  the  tact 


for  the  Jury.   Oraham  v.  McBeynolds, 
88  Temi.  HO.  12  SW  647. 
7.   McAuley  v.  State,  21  Md.  56S 

(where  It  Is  said  that  th«re  Is  no  prece- 
dent for  such  a  plea,  and  that  It  does 
not  affect  the  iurlsdlcUon,  ^  the  form 
of  action,  or  the  parties). 

a.  Mathewaon  v.  Eureka  Powder 
Worka,  44  N.  H.  289. 

9.  Granite  Bid?.  Corp.  v.  Oreene, 
26  R.  I.  686.  67  A  649. 

10.  Milwaukee  v.  Hackett,  21  Wis. 
620. 

11.  U.  S. — ^Boyreau  v.  Campbell,  2 
F.  Cas.  Ko.  1.760,  McAll.  119  laff  21 
How.  223,  16  U  ed.  96]. 

Iowa. — Flynn  v.  Chicago  Great 
Western  R.  Co..  141  NW  401  (ground 
for  plea  In  abatement  where  action 
'  brought  by  widow  for  negligent  killing 
of  husband,  the  right  of  action  tielng 
in  his  administrator,  who  had  aaalgned 
the  cause  of  action  to '  her  without 
consideration,  and  without  order  or  ap- 

Jiroval  by  court,  the  alignment  there- 
ore  being  void). 

Mass. — Oerrlsh  v.  Gary.  1  Allen  212 ; 
Cobum  V.  Palmer,  8  Cush.  124. 

MlsB.— Lanier  v.  Trigg.  14  MlsS.  641 ; 
Hazllp  V.  Leggeii,  14  Miss.  826  :  Plant- 
ers' Bank  V.  Sharp,  12  Miss.  17. 

Nebr.— Johnson  v.  ChllBOn,  29  Nebr. 
301,  45  NW  462. 

N.  T, — Spooner  v,  Delaware,  etc.,  R. 
Co.,  115  N.  Y.  22,  21  NE  696  ;  Vamum 
V.  Taylor,  69  Hun  654.  14  NTS  242  ; 
Hathaway  v.  Scott.  11  Paige  178  (ob- 
jection that  the  complainant  in  a  cred- 
itors' bill  assigned  all  his  Interest  In 
the  subject  matter  before  the  suit  was 
commenced ) . 

Or. — ^Trlphonoff  v.  Sweeney.  130  P 
978  ;  Dufur  OU  Co.  V.  Enos.  69  Or. 
828.  117  P"  467  (holdlm?  that  a  defend- 
ant deslrlne  to  challenge  plalnUPTs 
right  to  foreclose  its  equitable  Hen  on 
property  on  the  ground  that  B.  under 
contract  with  whom  plaintiff  claimed 
the  Hen,  was  not  then  the  owner  of 
the  property,  but  that  a  person  not  a 
party  was  such  owner,  should  plead 
In  abatement)  ;  Lassaa  v.  McCarty.  47 
Or.  474.  84  P  76  (objection.  In  suit 
to  foreclose  mortgage,  that  the 
mortgage  was  not  validly  ^assigned  to 
plaintiff). 

Pa. — Maiet  v.  Pittsburgh,  137  Pa. 
548.  20  A  693. 

Tex. — Tlnnin  v.  Weatherford.  Dail, 
690. 

See  also  Burnett  v.  Lyford,  98  Cal. 
114.  28  P  855  -.  National  Distilling  Co. 
V,  Cream  City  Importing  Co.,  86  Wis. 
852.  66  NW  864.  39  AmSR  902. 

la]  Aialgumwt  In  violation  of  law. 
~In  a  suit  by  an  assignee  of  a  note 
payable  to  a  bank,  the  objection  that 
the  assignment  was  made  In  vlcdatlon 
of  a  statute  prohlbttlns  banks  from 


assigning  their  evidence  of  debt  must 
be  taken  by  plea  In  abatement  Com- 
mercial Bank  V.  Thompson,  16  Miss. 
448  :  Lanier  v.  Trigg,  14  Mlsa  641:  46 
AmD  293 ;  Haallp  v.  Z^eggett,  14  Miss. 
826. 

[b]  AMdfmMBt  of  Bota  as  aol> 
latsral^In  an  action  on  a  promissory 
note  an  answer  alleging  that  the  action 
Is  not  brought  in  the  name  of  the  real 

Earty  In  interest,  and  that  plaintiff  had 
efore  commencing  the  suit  Indorsed 
the  note  and  delivered  It  to  other 
parties  as  collateral  security  Is  a  good 
answer  In  abatement.  Johnson  v. 
Chilson,  29  Nebr  301.  45  NW  462. 

[c]  Assignment  by  plnlntUt  to  Us 
attornsy — nialntsnanoe. — In  an  action 
for  damages  for  Injuries  to  person  and 
property.  It  was  held  that  a  plea  In 
abatement  that  plaintiff  had  no  Interest 
because  he  had  agreed  with  his  at- 
torneys that  they  should  sue  in  his 
name,  pay  all  costs,  and  receive  the 
whole  amount  recovered  was  bad,  be- 
cause a  claim  for  damages  to  the  per- 
son was  not  assignable.  Jones  v. 
Matthews,  76  Tex.  1,  12  SW  828. 

la.  U.  S.— Lannlng  v.  Lockett  H 
Fed.  814,  10  Fed.  451. 

Ark. — Peel  v.  RinKgold,  6  Ark.  546. 

Ind. — State  v.  Ruhlman,  111  Ind,  17. 
11  NE  793;  Momingstar  v.  Cunning- 
ham, 110  Ind.  328,  11  NE  693.  59  AmR 
211;  Pixley  v.  Van  Nostem.  100  Ind. 
34 ;  Curtis  v.  Gooding.  99  Ind.  4% ; 
Swift  V.  Ellsworth.  10  Ind.  205,  71 
AmD  316. 

Kan. — LInney  v.  Thompson,  44  Kan. 
766,  26  P  208. 

-  Eng.~-Anonynious,  3  Salk.  1,  91  Re- 
print  668.  And  see  Makepeace  v.  Hay- 
(home,  4  Russ.  244,  4  EngCh  244.  38 
Reprint  797.  But  compare  Kemp  v. 
Andrews,  8  Salk.  1,.  91  Reprint  668. 

[a]  Wlwra  ■  pSTsen  not  kavlBff 
tta*  Isffal  tltl*  sues  at  law  for  an  In- 
jury to  property,  defendant  need  not 
plead  in  abatement  to  take  advantage 
of  the  want  of  a  propet*party  plaintiff, 
but  the  error  Is  fatal  under  the  general 
Issue,  and,  if  apparent  on  the  face  of 
the  declaration,  on  demurrer  or  motion 
in  arrest  of  judgment.  McLean  County 
Coal  Co.  V.  Long.  91  III.  617. 

rbl  Wliers  a  plaintiff  suss  as  as- 
•tgnee  of  a  bankrupt  a  plea  denying 
him  to  be  such  is  not  a  plea  in  abate- 
ment to  the  disability  of  plaintiff,  such 
as  that  plaintiff  Is  an  alien  enemy, 
attainted  of  treason  or  felony.  Infancy, 
etc.,  but  denies  his  right  to  maintain 
the  suit  because  he  has  no  interest 
whate"^er  in  the  subject  matter  In  con- 
troversy. It  goes  to  the  merits  of  the 
case  and  denies  that  plaintiff  has  any 
cause  of  action  and  Is  therefore  a 
plea  In  bar.  Peel  v.  Ringgold,  6  Ark. 
646. 


Tc]    AoUoa  br  baakrapta— m  an 

action  by  a  person  who  has  been  ad- 
Judged  a  bankrupt  on  a  claim  exist- 
ing in  his  favor  before  hla  bankruptcy, 
an  objection  by  defendant  that  the 
cause  of  action  was  assigned  before 
the  action  was  commenced  does  not 
raise  the  question  of  plaintiff's  ca- 
pacity, to  sue.  but  refers  to  the  fact 
that  the  right  of  action  is  not  In  plain- 
tiff, and  such  objection  Is  not  waived 
by  failure  to  raise  It  by  demuirer  or 
answer.  Buckingham  v.  Buckingham. 
36  Oh.  St.  68. 

Id]  In  fsderal  etmrt^A  plea 
which  alleges  "that  the  plaintiff  Is  not 
the  owner  of  the  note  In  suit,  but  that 
his  name  was  used  by  the  real  owner 
of  the  note  In  order  to  acquire  stand- 
ing In  a  federal  court"  Is  a  plea  In 
bar,  and  by  It  an  Issuable  defense  l^i 
raised  which  Is  properly  submitted  to 
a  Jury,  and  a  verdict  for  plaintiff 
thereon  Is  a  verdict  on  the  merits, 
which  will  not  be  set  aside.  Lannin? 
V.  Lockett.  11  Fed.  814,  10  Fed,  451. 

13.  Logansport  v.  Dykeman,  116 
Ind.  15,  17  NE  587. 

14.  Mazet  v,  Pittsburgh,  187  Pa. 
648,  20  A  693. 

15.  American  Rio  Grande  Land, 
etc.,  Co.  V.  Mercedes  Plantation  Co., 
tTex.  Civ.  A.)  155  SW  286  (holding 
that  It  was  not  ground  for  abatement 
of  an  action  by  a  corporation  that  a 
person  testified  that  prior  to  the  com- 
mencement of  the  suit  he  had  made  a 
"bai^In  to  buy"  the  Interest  of  the 
corporation). 

le.  Ala, — Crump  v.  Wallace,  27 
Ala.  377;  Talt  v.  Ftow,  8  Ala.  643: 
Jenks  V,  Bdwards,  6  Ala.  148. 

III. — Camden  v.  Robertson,  8  ill.  607. 

La. — Kerr  v.  Hays.  9  La.  Ann.  241. 

Md. — ^Hawkins  v.  Bowie.  9  Olll  & 
J.  428. 

Miss. — Humphreys  v.  Irvine,  14  Miss. 
206. 

Pa.— »urst  v.  Fisher.  1  Watts  &  S. 
438  ;  Patterson  v.  Brlndle,  9  Walts 
98 :  Sandback  v.  Quigley,  8  Watts  460. 

Eng.— 1  Chltty  PI.  (,16th  Am.  ed) 
464;  1  Comyns  Dig.  61  E.  17. 

17.  Denton  v.  Stephens.  32  Misc. 
194  (holding  that  under  a  statute  pro- 
viding that  the  court  may  at  any  time 
amend  the  pleadings  by  striking  out 
or  adding  the  name  of  any  party,  etc., 
the  real  plaintiff  In  an  action  may 
amend  his  complaint  by  substituting 
the  name  of  one  nominal  plaintiff  for 
that  of  another,  and  a  suit  will  not 
abate  because  the  nominal  plaintiff  was 
dead  at  tne  time  it  was  commenced, 
but  in  such  a  case  the  complaint  may 
be  amended  by  inserting  the  name  of 
the    administrator    of    the  nominal 

Slalntlff  in  his  stead ;  or  it  seems  that 
ie,suit  might  be  prosecuted  to  final 
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miist  be  pleaded  in  abatement;^  but  others  hold  that 
ilie  objection  may  be  taken  advanta|;e  of  either  in 
abatement  or  in  bar.^' 

189]  7.  Disatility  of  Defendant.^  As  a  gen- 
eral rule,  where  there  is  a  good  cau&e  of  action,  the 
mere  temporary  disability  or  incapacity  of  defend- 
ant to  be  sued  is  matter  in  abatement  and  should 
be  so  pleaded.^*  And  the  objection  of  a  personal 
privil^e  of  a  defendant  should  in  general  be  raised 
by  a  plea  in  abatement.".  But  if  the  objection  goes 
to  the  right  to  maintain  the  action  at  all,  it  is  in 
bar.°  It  cannot  'be  pleaded  in  abatement  that  de- 
fendant is  imprisoned,  since  he  may  defend  by 
counsel  while  in  j&il.^* 

Bepresantative  capacity.  When  a  suit  is  brought 
against  a  person  in  a  representative  capacity,  the  fact 
that  he  has  not  such  capacity  is  matter  in  bar  and 
not  in  abatement.''^  It  cannot  be  pleaded  in  abate- 
ment that  a  defendant  administrator's  authority  has 
tenuinated  by  act  of  law,  for  fa6  should  plead  plene 
administraTtt.^ 

AUenage.  That  defendant  is  an  alien,  or  an 
ali«i  enemy,  is  not  ground  of  abatement." 

Infancy.  Whether  the  infancy  of  a  defendant  is 
matter  in  abatement  or  in  bar  depends  upon  the  eir- 
rumstanees.  If  the  faets  pleaded  show  or  do  not 
deny  a  good  cause  of  action,  but  merely  diselose  that 
defoidant  is  an  infant,  and  therefore  incapable  of 
defending  the  action,  the  plea  ^ould  be  in  abate- 
ment;'* but  if  -tilie  faets  tiiow  that  defendant  was  an 
infant  at  the  time  of  executing  the  obligation  or 
entering  into  the  contract  sued  on,  so  l^t  there  is 
no  cause  of  -action  against  him,  it  is  matter  in  bar 
and  not  in  abatement." 
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iDsanity.  '  The  mere  fact  that  defendant^  was 
insane  at  the  time  the  action  was  commenced  is  not 
ground  for  abatement  if  he  -was  not  under  guardian- 
^ip,  and  the  same  is  true,  in  the  absence  of  a  statute, 
even  where  he  was,  tmder  guardianship."*  Under  the 
statutes  in  some  jurisdictions,  however,  when  a  per- 
son has  been  adjndged  insane  and  placed  under 
guardianship,  the  action  must  be  brought  against  the 
guardian,  or  he  must  be  joined,  or  leave  of  court  to 
sue  must  be  obtained,  and  an  action  against  the 
insane  person  alone,  without  leave  of  court,  may  be 
abated  on  proper  objection.'*  But  a  decree  appoint- 
ing a  guardian  for  defendant  as  an  insane  person, 
which  has  been  reversed  on  appeal,  is  not,  after  such 
reversal,  a  sufficient  objection  to  the  maintenance  of 
a  suit  commenced  'against  him  after  the  appeal,  but 
before  the  reversal." 

[$  1901  8.  Action  against  Person  Deceased.  It 
is  ground  for  abatement  that  defendant  was  deail- 
at  the  eommencement  of  the  suit,*"  or  that  one  of 
two  or  more  defendants  named  in  the  writ  was  dead 
when  it  was  issued."  And  it  is  no  answer  to  a  plea 
in  abatement  setting  up  defendant's  death  before  suit 
to  all^  that  in  the  progreES  of  the  suit  he  appeared 
by  attorney,  since  a  dead  man  cannot  appear  by 
attorney.*" 

1911  9.  Uisnonter  or  Hisdescrlptton  of  Parties. 

In  the  absence  of  a  statute  to  the  contrary  the  mis- 
nomer or  misdescription  of  a.  par^'  plaintiff  or 
defendant  is  ground  for  abatement,  and  as  a  rule  the 
proper  mode  of  raising  objection  to  a  declaration 
or  complaint  on  this  ground  both  at  common  law  and 
under  the  codes  and  practice  acts  is  by  plea  or  answer 
in  abatement,"  or,  according  to  some  of  the  eases, 


judgnient  In  th«  name  of  the  nominal 
l-Iaintlir.  although  he  was  dead  when 
It  n-as  Instituted).  And  see  Flnlay'  v. 
Men-iman.  89  Tex.  66  (holding  that 
nhere  a  pult  was  brouirht  In  the  name 
of  B  after  his  death,  and  at  a  subse- 
•jDent  term  B's  administrator  was  made 
party  plaintiff,  and  flied  an  amended 
peittion.  after  which  defendants  were 
cited  to  answer,  a  plea  in  abatement 
allefdmr  the  death  of  B  at  the  time 
of  brlnelns  the  suit  was  properly  over- 
ruled). 

fa]  natvta.  as  to  deatli  peadlnr 
•■lt.,~A  statute  providing  tnat  an 
ictlon  ctnnnienced  In  the  name  of  a 
nnmtnal  plalntifC  for  the  use  of  another 
shall  not  abate  by  the  death  of  plain- 
tiff does  not  authorize  the  Institution 
of  milt  for  the  use  of  one  in  tl^  name 
at  a  nominal  plaintiff  already  dead. 
Talt  V.  Prow,  8  Ala.  B48 ;  Jenks  v. 
Fldwarda.  6  Ala.  148;  Humphreys  v. 
Irvine.  14  HIssl  206. 

18.  Camaen  Robertson,  S  III. 
5«T:  Hawkins  t.  Bowie.  9  OllI  &  J. 
>m)  428. 

19.  Crump  V.  Wallace,  27  Ala.  277 ; 
Tail  T.  Frow.  S  Ala.  648 ;  Jenks  V. 
Towards.  9  Ala.  148 ;  Humphreya  v. 
Irvine.  14  Miss.  206 ;  Hurst  v.  Fisher. 
!  WattB  A  a  (Pa.)  488.  See  Howard 
V.  Rawson,  2  Lelffh  f29  Va.)  783. 

fal  VTMpan  to  try  tltla  must  be 
broneht  In  the  name  of  the  real 
parties ;  and  the  death  of  one  of  sev- 
eral coplaintlffs  before  suit  broueht 
"efeats  the  action,  and  may  be  pleaded 
♦■Ither  In  abatement  or  in  bar.  Crump 
V,  Wallace.  27  Ala.  277. 

[b]  Defendant  is  ejaotmeat  may 
show,  under  a  plea  of  not  eullty,  that 
rlalntlff  waa  dead  when  suit  was  b^gun. 
Patterson  v.  Brlndle,  9  Watts  (Pa.)  98. 

(cf  On  lIotloB.F--Where  an  action 
TSlch  does  not  survive  Is  brought  after 
the  death  of  plaintitf,  the  court  may 
abate  !t  on  motion,  whatever  may  have 
twi  the  previous  state  of  the  plead- 
itKS.  Sandback  v.  Quigley,  8  Watts 
Pa)  4eS. 

ML   OovMftnre    of    aafandant  see 

ncKband  and  Wife  [21  Cyc  1B14,  1662, 


31.  Keokuk,  etc..  Bridge  Co.  v. 
Wetzel.  228  III.  253.  81  NE  864  ;  Winer 
V.  Mast,  146  Ind.  177,  46  NE  66. 

33.  Shelby  v.  Johnson,  7  Humphr. 
(Tenn.)  603;  Grove  v.  Campbelt  9 
Yerg.  (Tenn.)  7. 

rttvutt  of  aefendaat  and  exemp- 
tion from  nrooeas  see  supra  I  174. 

33.  Dou^erty  v.  Bethune.  7  Qa.  90  ; 
Winer  v.  Mast,  146  Ind.  177.  45  NB 
64. 

34.  U.  S.  V.  Ottman,  27  F.  Cas.  No. 
16.977,  1  HuRhes  SIS. 

as.   Dougherty  v.  Bethune,  7  Oa. 

90. 

[al    Aotlon    affalust  aaalfnee. — 

Where  It  la  sought  to  charge  defendant 
as  assignee  of  a  bank,  he  cannot  plead 
In  abatement  that  he  Is  not  such  as- 
signee and  that  there  never  was  such 
assignment  made  to  him.  as  a  finding 
In  favor  of  the  plea  would  put  an  end 
to  the  action,  and  the  matter  Is  there- 
fore In  bar  luid  not  In  abat«nent. 
Dougherty  v.  Bethune.  7  Gta,  90. 

Want  of  capaol^  aa  eaeentor  or 
admlnlatrator  see  Executors  and  Ad- 
ministrators [1«  Cyc  892.  998,  997]. 

Termination  of  representatlTe  oa- 
paolty  see  infra  S  227  et  seq. 

ae.  Strobhart  v.  Morrall.  41  S.  C. 
L..  1 40.  See  Executors  and  Admin- 
istrators. 

37.  Washington  University  v.  Finch, 
18  Wall.  (U.  S.)  108.  21  L.  ed.  820  ; 
Masterson  v.  Howard,  18  Wall.  (U. 
S.)  99,  2  L,.  ed.  764  ;  McVeigh  v.  U. 
S.,  11  Wall.  (U.  S.)  269,  20  L.  ed.  80; 
McNalr  v.  Toler,  21  Minn.  176. 

Aotlons  against:  Aliens  see  Aliens 
12  Cyc  1041.  Allen  enemies  see  War 
[40  Cyc  828]. 

38.  Winer  v.  BSast.  144  Ind.  177,  46 
NE  66. 

[a]    A  plea  of  infaaoy  of  defendant 

should  not  be  entered  after  answer 
of  other  matter  and  replication  to 
such  answer,  without  flrst  Withdraw- 
ing the  answer  under  leave.  Bush  v. 
Unthlcum,  69  Md.  344. 

39.  Winer  v.  Mast.  146  Ind.  177. 
46  NB  99. 

Aottoaa  affabut  infanta  see  Infants 
[22  Cyc  <»  et  aea]. 


30.  IngersoU  v.  Harrison,  48  Mich. 
234.  12  NW  179.  And  see  Ex  p.  North- 
Ington,  37  Ala.  496,  79  AmD  67;  Pe- 
ters v.  Townsend,  93  Ark.  108,  109, 
124  SW  2B5  Celt  Cyc]  ;  Van  Horn  v. 
Hann,  39  N.  J.  L.  207 ;  Prentiss  v. 
Cornell,  81  Hun  (N.  T.)  167  [aff  96  N. 
T.  655]  ;  Crlppen  v.  Culver,  18  Barb. 
(N.  T.)  424  ;  Stuard  v.  Porter,  79  Oh. 
at  1,  6,  86  NE  1062  [miot  Cyc] ; 
Anonymous,  13  Ves.  Jr.  690,  33  Re- 
print 416.  See  Insane  Persons  [22  Cyc 
1224], 

31.  Rhude  v.  Rhude.  8  OhSACP  684. 
And  see  Smith  v.  Keteltas.  27  App.  DIv. 
279.  50  NYS  471  [aff  22  MIsc.  688,  60 
NTb  747 J  ;  Matter  of  Hopper,  5  Paige 
{N.  y.)  489. 

Aotlona  agmlnat  laaalM  peraoM  or 
tlialr  repreaeatatlTea  see  Insane  Per- 
sons [22  Cyc  1224  et  seq]. 

aa.    Smith  V.  Davis^  46  K.  H.  66C. 

83.   Massey  v.  Steefe.  11  Ala.  840; 
Young  v.  Cltlsens'  Bank,  21  Md.  88 : 
McLaughlin  V.  De  Youdg,  8  OiU  &  J. 
(Md.)  4. 

34.  McLAUghlln  v.  De  Young,  8  GUI 
St  J.  (Md.)  4  :  McCabe  v.  U.  S.,  4  Watts 
(Pa.)  325  (hdldlng  that  where  a  plea 
In  abatement  Is  Interposed  to  a  writ 
of  pcire  faclaa  to  revive  a  judgment 
against  threo  defendants  on  the  ground 
that  one  was  dead  when  the  writ  was 
Issued  the  writ  will  be  quashed)  ; 
Smith  V.  Hewson,  1  AmLiReg  (Pa.) 
441. 

36.    Massey  v.  Steele  11  Ala.  840. 

36.  U.  S. — Dental  Vulcanite  Co.  v. 
Wetherbee.  7  F.  Cas.  No.  3,810,  2 
Cliff.  555.  Fish.  Pat.  Caa.  87;  Scull  v. 
Briddle,  21  F.  Cas.  No.  1,250,  2  Wash. 
200. 

Ala, — Gates  v.  Clendenard,  87  Ala. 
734,  6  S  359  ;  Washington  v.  State,  68 
Ala.  86 :  OerrUh  v.  State,  63  Ala.  476  ; 
Melvin  V,  Clark.  45  Ala,  286  ;  Cantley 
V.  Moody,  7  Port.  443  ;  Lynes  v.  States, 
6  Port.  236,  30  AmD  567. 

Colo. — Taylor  v,  Insley,  7  Cola  A. 
175.  42  P  1046. 

Del. — Benjamin  v,  Boyce,  2  Harr. 
316. 

Ga. — Mcintosh  County  v.  Aiken 
Canning  Co.,  12t  Oa.  647,  61  8E  B86. 
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motion.*^  The  rale  applies  to  a  description  of 
a  party  by  the  nse  o£  a  surname  only,^  or  the  em- 
ployment of  initials"  or  abbreviations.*"  And  a 
mistake  in  defenduit's  addition  was  good  cause  of 
abatement  at  common  law/^  But  an  alias  dictus 
subjoined  to  a  true  name  is  not  ground  for  a  plea  in 
abatement/'  The  general  rule  as  to  misnomer  applies 


to  misnomer  or  miBdescription  of  a  partnership  or 
partners/'  or  of  a  public  or  private  corporation/* 
and  it  applies  to  a  misnomer  in  a  representative 
capacity.  The  rule  has  also  been  applied  in  pro- 
ceedings in  rem  against  a  vessel  by  the  wrong  name.*" 
As  a  rule  misnomer  is  not  ground  for  demurrer." 
In  the  absence  of  a  statute  the  misnomer  of  a  plain- 


lU. — Springfield  Consol.  R.  Co.  v. 
HoefTner.  176  III.  834,  51  NE  884  [aR 
71  111.  A.  162]  :  Pennsylvania  Co.  v. 
Sloan.  126  111.  72,  17  HE  37,  g  AmSR 
337  ;  Pond  v.  Ennls,  69  111.  341 ;  Ham- 
mond V.  People,  32  111.  446,  83  AmD 
286 :  Mobs  v.  Flint,  13  111.  570 ;  Salis- 
bury V.  Olllett  3  111.  290 ;  Chicago, 
etc.,  R.  Co.  v.  Helnrlch,  S7  III.  A.  399 
[aOr  167  IIL  388,  41  MB  86«]:  Parme- 
lee  V.  Raymond,  48  UL  A.  609. 

Ind. — MeCrory  v.  Anderson.  lOS  Ind. 
12,  2  NE  211 ;  Mornlngstar  v.  WUes. 
96  Ind.  468  ;  Bloomfleld  R.  Co.  v. 
Buiress.  82  Ind.  83 ;  Hahn  v.  Behrman, 
73  Ind.  120;  Stnton  v.  The  R.  R.  Rob- 
erto, 46  Ind.  476;  Paden  t.  Kins,  80 
Ind.  181. 

Iowa. — ^Wilson  v.  Baker,  62  Iowa 
423,  3  NW  481 ;  Davis  v.  Davis,  1 
Oreene  427  ;  Smith  v.  Barrett,  Morr. 
492. 

Ky. — Wllhlt©  V.  Convent  of  Good 
Shepherd,  117  Ky.  261,  78  SW  138, 
26  KyL  1876  :  Louisville,  etc.,  R.  Co. 
V.  Hall,  12  Bush  131 :  Pendleton  v. 
, State  Bank,  1  T.  B.  Mon.  171. 

La. — Taylor  v.  Llttell,  21  La.  Ann. 
666  ;  Sllvemagle  v.  Fluker,  21  La.  Ann. 
188 ;  Boyer  v.  Aubert,  12  Mart.  6BB. 

Me. — MaTBton  v.  P.  C.  Tlbbetts 
Mercantile  Co.,  87  A  220:  Baker  v. 
Bessey,  73  Me.  472.  40  AmR  877. 

Md. — Rich  V.  Boyce.  Si  Md.  814 ; 
Baltimore  Flret  Nat.  Bank  v.  JaSKera, 
81  Md.  88.  100  AmD  53. 

Mass. — Com.  v,  Fredericks,  119  Mass. 
199 :  Cwn.  v.  Darcey,  12  Allen  688 ; 
Trull  v.  Howland,  10  Cush.  109,  67 
AmD  82 ;  Plymouth  Christian  Soc  v. 
Macomber.  8  Mete.  235  ;  Com.  v.  Lewis, 
1  Mete  161 ;  American  Bank  v.  Doo- 
Ilttle.  14  Pick.  123;  Jewett  v.  Bur- 
roughs, 16  Mass.  464  :  Klncaid  v. 
Howe.  10  Mass.  203:  Mmot  v.  Curtis, 

7  Man.  441;  Gilbert  v.  Nantucket 
Bank.  6  Mass.  97:  Smith  v.  Bowker. 
1  Mass.  76. 

Hlch.— Stever  v.  BrovA.  119  Mich. 
19*.  77  NW  704. 

Miss. — Simmons  v.  Thomas,  48  Miss, 
31,  6  AmR  470;  Hudson  v.  Polndetter, 
42  Miss.  304. 

Mo. — Carpenter  v.  State.  8  Mo.  291 ;. 
Swan  v.  O'Fallon,  7  Mo.  231 :  Thomp- 
son V.  Elliott.  6  Mo.  118 ;  Hanley  v. 
Blanton.  1  Mo.  49. 

Hont. — Clark  v.  Oregon  Short  Line 
R.  Co.,  29  Mont.  317.  74  P  734. 

Nebr. — Smelt  v.  Knapp,  16  Nebr. 
53.  20  NW  20. 

N.  H. — Sunapee  v.  Eastman,  82  N. 
H.  470.  ,  , 

N.  J.— Seely  r.  Boon,  1  N.  J.  L. 
161. 

N.  T. — Havana  Bank  v.  Magee,  20  N. 
T.  366  :  Traver  v.  Eighth  Ave.  R.  Co., 
4  Abb.  Dec.  422,  3  Keyes  497,  8  Transcr. 
A.  203,  6  AbbPrNS  46;  White  v. 
Miller,  7  Hun  427  [rev  on  other 
grounds  71  N.  T.  118,  27  AmR  131: 
Barnes  v.  Perlne.  9  Barb.  202  [aff  12 
N,  Y.  18]  ;  Miller  v.  Stettlner,  20  N. 
Y.  Super.  692,  22  HowPr  518  ;  Collman 
v.  Collins,  2  N.  T.  Super.  66^  ;  Little 
Falls  M.  E.  Church  Soc.  v.  Tryon,  1 
Den.  461 ;  Waterbury  v.  Mather,  16 
Wend.  611 ;  Mann  v.  Carley,  4  Cow. 
148 ;  Utlca  Bank  ,v.  SmoUey,  S  Cow. 
770.  14  AmD  626. 

Oh.— State  v.  Bell  Tel.  Co.,  36  Oh. 
St.  296.  88  AmR  683  ;  Bldenour  v. 
Mayo,  29  Oh.  St.  188 ;  Slocum  v.  Mc- 
Brlde.  17  Oh.  807;  Smith  v.  State,  8 
Oh.  294 :  Moodey  v.  Shaw,  Tapp.  830. 

Pa. — Freeland  v.  Pennsylvania  Cent. 
Ins.  Co.,  94  Pa,  604;  Northumberland 
County  Bank  v.  Eyer,  60  Pa.  436  ;  Oray 
V.  Mononpahela  Nav.  Co..  2  Watts  &  S. 
156.  37  AmD  500  ;  Whlttler  v.  Gould, 

8  Watts  486 :  Porter  v.  Creason,  10 
Berg,  ft  R.  8{7 ;  Washlngtoi  Gamp  v. 


Funeral  Ben.  Assoc.,  8  Pa.  Dist  198; 
Roberts  v.  Helsey,  ig  LanoBar  28S. 

S.  C. — Waldrop  v.  Leonard,  28  &  C. 
118 ;  Myers  v.  Sealy,  39  S.  C.  L.  473 ; 
WUthaus  V.  LudecuB.  89  S.  C.  L.  tZi ; 
Chappell  V.  Proctor,  16  S.  C.  L.  49 ; 
State  V.  Lorey,  4  S.  C.  L.  395. 

Tenn. — Young  v.  South  Tredegar 
Iron  Co.,  85  Tenn  180.  2  SW  202,  4 
AmSR  762:  Maury  County  v.  Lewis 
County,  1  Swan  236  ;  Dixon  v.  Cave- 
naugh,  1  Overt.  365. 

Tex. — Wilcox  v.  State.  31  Tex.  686  ; 
MIszner  v.  Slter,  23  Tex.  621 ;  Houston, 
etc,  R.  Co.  v.  Weaver,  <Clv.  A,)  41 
SW  846 :  Shaw  v.  Adams,  2  Tex.  A. 
Civ.  Caa.  I  177. 

Vt— Ex  p.  Kellogg,  6  Vt.  609. 

Va. — Pate  v.  Bacon,  6  Munf.  (20 
Va,)  219. 

W.  Va. — ^Handler  v,  Ludlngton,  4 

W.  va.  68. 

Eng. — Stafford  v.  Bolton,  1  B.  A  P. 
40.  126  Reprint  767  ;  Taunton  Market 
V.  Klmberley,  W.  Bl.  1120.  96  Reprint 
662:  1  Chltty  PI.  (16th  Am.  ed)  266, 
467. 

XTMMsitr  of  ralslBff  ohjMtloB  by 
plea  Lb  ahatmnent  see  Parties  [31  Cyc 
173,  2811 

[a]    TlMlr    propria^    nnOnr  tha 

oodas  has  been  questioned  In  some 
cases.  Dole  v.  Manley,  11  HowPr  (N. 
Y.)  138:  EUlott  V.  Hart,  7  HowPr 
(N.  T.)  25.  _ 

[hi  AoUon  lir  manlaff  wobuu  In 
maiden  name. — ^The  commencement  of 
an  action  In  the  maiden  name  of  &  fe- 
male after  her  marriage  ie  a  misnomer 
merely,  amendable  by  the  court,  and 
not  a  ground  for  nonsuit  upon  the 
trial.  The  mistake  should  be  met  by 
andwer.  Traver  v.  Eighth  Ave.  R  Co., 
3  Keyes  (N.  T.)  497. 

37.^Kenyon  v.  Semen,  48  Minn.  180, 
46  NW  10  (holding,  under  the  Minne- 
sota Btatutas,  that  where  parties  to  an 
action  are  bicorrectly  designated,  as 
where  the  christian  names  are  written 
with  Initials  Instead  of  In  full,  the 
proper  remedy  Is  by  motion  to  require 
the  complaint  to  be  corrected  or 
amended)  ;  Davis  v.  Jennings,  78  Nebr. 
462,  111  NW  128;  Walgamood  v. 
Randcaph.  22  Nebr.  498,  35  NW  217; 
Dole  V.  Manley.  11  HowPr  (N.  T.) 
138:  Elliott  V.  Hart,  7  HowPr  (N.  Y.) 
26.  See  also  Beavers  V.  Baucum,  3S 
Ark.  722. 

88.  Peden  v.  King.  30  Ind.  ^  181 ; 
Seely  v.  Boon,  1  N.  J.  Z<.  188;  Labat 
V.  ElUs.  1  N.  C.  92;  Chappell  v.  Proc- 
tor. 16  a  C.  L.  49. 

39.  Ala.— Melvm  v,  Clark,  46  Ala. 
286. 

Colo. — Taylor  v.  Insley,  7  Colo.  A, 
176.  42  P  1046. 

Iowa. — Smltb  v.  Barrett,  Morr.  492. 

Mich. — Stever  v.  Brown.  119  Mich. 
196.  77  NW  704. 

S,  C. — Myers  v.  Sealy,  39  S.  C.  L. 
473  ;  WUthaus  v.  Ludecus,  39  S.  C. 
326. 

40.  Wilson  v.  Shannon,  6  Ark.  19*. 

41.  Smith  v.  Bowker,  1  Mass.  78; 
Anon.,  6  Dane  Abr.  (Mass.)  704 ; 
Broomfleld  v,  Lovejoy,  Qulncy  (Mass.) 
237 ;  Ballard  v.  McLean,  Qulncy 
(Mass.)  106 ;  Blower  v.  Campbell. 
Qulncy  (Mass.)  6. 

48.  Reld  V.  Lord,  4  Johns.  (N.  T.)  118. 

43.  Adams  Express  Co.  v.  State, 
161  Ind.  328,  67  NE  1033  (holding  that 
when  an  action  Is  authorised  against 
a  firm  In  the  Arm  name,  if  the  wrong 
name  is  used  In  the  summtms  and  com- 
plaint  that  fact  must  be  pleaded  in 
abatement). 

[a]  r allure  to  set  out  the  names 
of  the  partners  in  an  action  by  or 
against  a  Arm,  when  this  is  neceisary. 
Is  matter  m  abatement.  Simr  v. 
Jacobson,  61  Ala.  IM ;  Dorsey  v.  Law- 


rence, Hard.  (Ky.)  508:  Hartln  v. 
KeUy,  26  a  C.  L.  216.  See  Partner- 
ship [SO  Cyc  6811. 

[b]  Aouea  ainOaat  pactaen  indl- 
TtdaaUy  uKl  Tiaiiti'  ttm  name  nut 
where  defendants  were  sued  for  tort 
Individually  as  well  as  under  a  Ann 
name,  it  was  held  not  to  be  error  to 
sustam  a  demurrer  to  a  plea  In  abate- 
ment denying  existence  of  siwb  Arm 
and  alleging  the  existence  of  a  firm 
under  another  name.  U.  S.  V.  Oumra, 
8  N.  M.  611,  58  P  898. 

[c]  The  mlssomex  of  one  of  two 
defendants  when  sued  as  a  firm.  If 
material  at  all,  must  be  taken  advan- 
tage of  by  a  plea  in  abatement.  Daven- 
port V.  State,  38  Qa.  184:  WhltUer  v. 
Gould.  8  Watts  (Pa.)  486. 

44.  Qa. — Mcintosh  County  v.  Aiken 
Canning  Co.,  133  Oa.  647,  61  SB  585. 

111. — ^Pennsylvania.  Co.  v.  Sloan,  125 
111.  72,  17  NE  37,  8  AmSR  337  &nd 
note. 

Iowa. — Wilson  v.  Baker,  62  Iowa 
423,  3  NW  481. 

Ky. — ^Wllhlte  V.  Convent  of  Oood 
Shepherd,  117  Ky.  261,  78  SW  138, 
25  KyL  1376  ;  Louisville,  etc,  R.  Co. 
V,  Hall,  12  Bush  131. 

Me.— Marston  v.  P.  C.  Tlbbetts  Mer- 
cantile Co^  87  A  220. 

Mass. — GUIbert  v,  Nantucket  Bank,  5 
Mass.  97. 

Miss. — Hudson  v.  Polndexter,  4  2 
Miss.  304. 

N.  H. — 8unu>ee  v.  Eastman,  32  N. 
H.  470. 

N.  Y, — Whittlesey  v.  Frants,  74  N. 
Y.  468  ;  Barnes  v.  Ferine.  9  Barb.  202 
[aff  12  N.  Y.  181 ;  Little  Falls  M. 
Church  V.  Tryon.  1  Den.  461. 

Oh.— State  V.  Bell  Tel.  Co.,  36  Oh. 
St.  296,  38  AmR  688. 

Pa. — BYeeland  v.  Pennsylvania  Cent. 
Ins.  Co.,  94  Pa.  604;  Northumberland. 
County  Bank  v.  Byer,  60  Pa.  438;  Oray- 
v.  Mononsohela  Nav.  Co.,  S  Watts  & 
S.  166,  87  AmD  600. 

Tenn. — Young  v.  South  Tredexar 
Iron  Co.,  86  1%na  189,  8  SW  802,  4 
AmSR  762  and  note ;  Mauir  County 
v.  Lewis  County,  I  Swan  286. 

Eng. — Stafford  v.  Bolton,  1  B.  A  P. 
40,  126  Reprint  767;  Taunton  Market 
V.  Klmberley,  W.  Bl.  1180,  96  Reprhit 
662. 

[a]  A  foreifln  oozporatlos.  If  Bue«1 
as  a  domestic  corporation,  may  file  a, 
plea  in  abatement  for  the  misnomer. 
Marston  v.  F.  C.  Tlbbetts  Mercantile 
Co.,  (Me.)  87  A  220. 

[b]  Sefanlt. — Unless  the  misnomeir 
of  a  corporation  Is  taken  advantage  of 
by  pica  it  Is  waived  as  well  where  the 
corporation  suffers  a  default  as  where 
it  answers.  Whittlesey  v.  Frantz,  74 
N.  Y.  456. 

[c]  Aotloa  arainat  oonnty. — In 
Illinois,  however,  where  a  county  which 
had  adopted  township  organisation 
could  be  sued  only  in  the  name  of  th» 
board  of  supervisors.  It  was  held  that 
if  such  a  county  was  sued  by  any  other 
name  than  that  of  tbe  boan}  of  super- 
vlaora  it  was  error,  and  there  was  no 
misnomer,  as  In  ordinary  cases,  since 
a  county  cannot  sue  or  be  sued  at  all 
except  In  the  manner  prescribed  by 
ftatute.  Rock  Island  County  v.  Steele, 
31  III.  648. 

46.  Clements  v.  Swain.  2  N.  H.  476- 
fholdlng  that  the  rule  as  to  mis- 
nomer of  defendants  applies  to  a  mis- 
nomer relating  to  the  representative 
capacity  of  a  defendant,  as  where  & 
defendant  Is  sued  as  executor  when  h* 
is  an  administrator,  or  vice  versa,  and 
objection  must  be  taken  by  a  pfea  In 
abatement).  _  _ 

46.  Slnton  v.  The  Steamboat  R.  R. 
Roberts.  46  Ind.  476. 

«7.  Ind.— Momlngstar  v.  WUes,  »« 
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ti£E  or  defendant  is  generally  fatal  on  plea  in  abate- 
ment, the  defect  not  being  amendable,  but  in  some 
juri^etions  a  statute  provides  that  a  mimomer  shall 
not  be -a  gronnd  for  abatement;**  and  in  most  states 
the  codes  or  practice  acts  allow  a  misnomer  or 
miadeseriptioD  to  be  cored  amendment,  so  that 
a  plea  or  answer  for  a  mi8n<nner  is  now  of  little 
value." 

In  wini^.  A  plea  in  abatement  for  misnomer  is 
proper  in  equity,  and  the  objection  should  be  raised, 
if  at  all,  in  this  way."  Such  a  plea,  however,  does 
not  end  the  suit,  but  defendant,  after  he  has  pleaded 
in  abatement  and  disebwed  his  true  name^  must  plead 
in  chief  , 

[i  1921  10.  Disability  of  Party  Pending  Suit. 
Disability  of  a  plaintiff  or  defendant  pending  the 
suit  is  in  some  cases  ground  for  abatement,"  uiless 
there  is  some  statutory  provision  to  the  contrary." 


But  it  has  been  held  that  whei^e  a  suit  has  been  prop- 
erly brought  in  the  commencement,  defendant  cannot 
cause  its  abatement  hy  afterward  creating  a  state  of 
facts  -against  the  ability  of  plaintiff  to  sue." 

[$  193]  11.  MaiTiage  of  Female  Party  Pending 
Sidt"^ — a.  At  Law.  At  common  law  the  marriage 
of  a  female  plaintiff,  after  suit  is  begun,  is  groimd 
for  abatement  unless  the  husband  is  made  a  party;"* 
and  the  rule  applies  where  she  is  suing  as  sole  exeeo- 
triz  or  administratrix.*^  The  husband,  however,  may 
be  made  a  eoplaintifl  on  motion,"  and  in  such  case 
defendant  cannot  on  the  trial  prove  that  they  were 
never  legally  married,  but  should  plead  such  fact 
in  abatement.'*  By  the  weight  of  authority  the 
marriage  of  a  female  plaintiff  pending  suit  most  as 
a  rule  be  jpleaded  in  abatement  by  a  plea  puis 
darrein  oontmuance  or  other  timely  objection,  or  no 
advantage  can  be  taken  of  it.**  But  when  the  mar- 


Did,  4S8;  Halm  t.  Bebnnan.  71  JaO. 
129. 

Kr.— Com.  T.  Kelcber.  8  Mate  484. 
Ud.— Blch  T.  Boyce.  99  Md.  S14. 
Ulna. — ^HudsKL  V.  Poadexter,  42  Hiss. 
304. 

Oh. — Slocum     McBride,  17  Ob.  607. 

See  ParUes;  Pleadloff  ^1  Cyc  281]. 

48.  See  the  cases  cited  In  the  pre- 
ceding notes.  Bee  also  Parties ;  Plead- 
ing [31  Cyc  468]. 

40,  See  statutes  of  the  several 
states.  And  see  Union  Bank  v.  Tlllard, 
SS  Md.  446 ;  Hoffman  v.  Dickinson,  31 
W.  Va.  142.  6  SE  63. 

[a]  Vm&mr  W.  Ta.  CoAe  o  126 
i  I4t  til*  mlnomer  of  a  eorpoxatloa 
cannot  be  taken  advantage  of  by  plea 
In  abatement.  Ceredo  First  Nat  Bank 
V.  Himtliifton  Dlstllllnv  Co..  41  W.  Va. 
530.  2S  SB  782,  BS  AmSR  878  and 
note, 

[b]  Xn  Bafland  pleas  In  abatement 
for  this  cause  were  abolished  by  the 
Procedure  Act,  S  ft  4  Wm.  IV  c  42 
I  11.  See  1  CTiltty  PI.  (16th  Am.  ed) 
266.  468. 

50.  See  statutes  of  the  several 
states.  And  see  McCrory  v.  Anderson, 
IDS  Ind.  12,  2  NE  211.  See  also 
Parties;  Pleading  [31  Cyc  468]. 

51.  Dixon  y.  Cavenaugh.  1'  Overt. 
rTenn.)  36S. 

sa.  Smith  V.  Barrett,  Morr.  (Iowa) 
4S2  (holding  that  where  a  bill  was  de- 
murred to  because  defendant  was  de- 
scribed as  A  O.  Smith,  this  was  an 
erroneous  description,  and  defendant 
should  have  pleaded  In  abatement  and 
given  his  true  name,  Albert  Q.  Smith), 

53.  Dixon  V.  Cavenaugh,  1  Overt. 
(Tenn.)  365. 

54.  For  example  In  the  case  of 
marriage  of  a  feme  sole  plaintiff  pend- 
ing rait  (see  Infra  SI  193,  164).  or  of 
the  dissolution  of  &  corporation  (see 
infra  iS  216.  216).       ^         „  , 

fa]  Appofattmeat  of  yoardlan  JTor 
iaaaaa  pfOB^'Wherc  a  guardian  for 
a  plaintiff,  who  became  Insane  pending 
nit,  was  allowed  to  Interpose  In  his  be- 
halt  It  waa  held  that  this  did  not  dis- 
place t&e  ward  as  plaintiff  and  there 
vas  no  abatement  and  revivor,  the 
w«rd.  and  not  the  guardian,  being 
plaintiff.  Redmond  v,  Qutacy,  etc.  R. 
Co..  225  Mo.  721.  126  Bw  IBS,  See 
st*o  DiTon  v:  Cardoao,  106  Cal.  B06, 
39  P  857  (holding  that  the  mere  ap- 

Kintment  of  a  guardian  for  one  who 
comes  Insane  pending  Bult  does  not 
direst  the  Insane  person  of  the  right 
to  the  cause  of  action,  or  entitle  the 
enardia.n  to  be  substituted  as  plaintiff). 

S6.  See  Simmons  v.  Ketsey,  72 
Sfbr.  68*.  101  NW  1  (holding  that 
uoiler  Code  Civ,  Proc.  ^  46,  providing 
ti-.&t  an  action  shall  not  abate  by 
Topon  at  the  disability  of  a  party 
happening  during  Its  pendency,  the 
court  should.  In  case  of  the  Insanity 
or  other  disability  of  a  party  pending 
fQlt.  take  such  steps  as  may  become 
twcessary    to    preMrve   his    or  her 

**HLf* Tippecanoe  County  v.  Lafayette, 
m.,  R.  Co.,  60  Ind.  86. 


B7.   ■arrlac*  peafllng   appeal  «r 

•nor  see  Appeal  and  Error  [2  Cyc 
T81]. 

68.   U.  S.— <niirac  T.  RalBlcker.  11 

Wheat.  280,  6  L.  ed,  474. 

Ala. — Powell  v.  Glenn.  21  Ala,  468, 
Ark, — Laster  v.  ToIIver.  11  Ark.  460. 
Conn. — ^Northum  v.  Kellogg,  15  Conn. 

669. 

Me.— Walker  v.  Oilman,  46  Me,  28. 
Md.— Manning  v.  UUls,  1  Bland  132 
note. 

Masa — Oxnard  v,  Kennebeck  Pur- 
chase, 10  Mass.  179 ;  Haines  v.  Corlias, 
4  Mass.  669, 

Mo. — Vlelhaber  v.  Syermann,  4  Mo. 
A.»  &88 

N.  C,— Hobbs  V.  Bush,  19  N.  C.  508 ; 
QeraxA  v.  Pierce,  6  N,  C  161. 
Ob. — Oarver  v.  Morgan.  7  Oh.  179, 
Pa.— Wilson  T,  Hamilton,  4  Serg.  ft 

Ttm  238 

S.  C,"— QuphlU  V.  bbell,  17  B.  C.  L. 
369  (pleadable  in  abatement  as  a 
matter  of  right). 

Vt, — Bates  V.  Stevens,  4  Vt.  645 ; 
Campbell  v,  Kathare.  Bray^  21. 

See  Boynton  v.  Boynton,  21  N.  H. 
246  ;  Qtiackenbush  v.  Leonard,  10 
Paige  (N.  T,)  131. 

Bala  In  eqaity  see  infra  I  194, 

natatory  obaasea  of  nU*  see  infta 
!  19S. 

[a]  Wilt  ot  riffht^Tbe  rule  ap- 
plies to  a  writ  of  right  Oxnard  v. 
Kennebec  Purchase,  10  Mass,  179,^  ,^ 

[b]  XJaotmant^d)  But  It  la  held 
that  an  action  of  ejectment  is  not 
abated  by  the  marriage  of  the  female 
plaintiff  pending  suit  (Holmes  v. 
Lindsy,  2  Bibb  (Ky,>  635),  (2)  or 
of  the  female  lessor  of  plaintiff 
(Gregory  v.  Ford,  6  B.  Mon.  (Ky.) 
471).     See  E]ectment  116  Cyc  82]. 

[c]  Several  plaiatUfa^Where  one 
of  several  plaintiffs  is  a  feme  sole,  her 
Intermarriage  diirlng  the  pendency  of 
ttie  suit  is  at  common  law  a  good 
ground  of  abatement.  Northum  v, 
Kellogg,  IB  Conn,  668;  Campbell  v, 
Kathare.  Brayt.  (Vt)  21. 

59.  McCoul  V.  Lekamp,  2  Wheat. 
fU.  S.)  Ill,  4  Ir.  ed.  137;  8wan  v. 
Wilkinson.  14  Mass.  295;  Vlelhaber 
V.  Eyermann.  4  Mo.  A.  588,  Compare 
Memphis,  etc.,  R.  Co.  v.  Womack.  84 
Ala.  149,  4  S  618  (holding  that  on  the 
miarrlage  of  an  administratrix,  the 
action  In  which  she  Is  plaintiff  does 
not  abate,  but  her  husband,  being  ad- 
ministrator in  the  right  of  his  wife, 
should  be  ^Ined  as  coplalntiS). 

[a]  Berena  asaostow  or  admlnla- 
tratora^But  If  a  feme  sole,  being  one 
of  several  executors  or  adminis- 
trators, marries  pending  an  action 
brought  by  them,  the  action  Is  not 
thereby  abated.  Newell  v.  Marcy,  17 
Mass.  341. 

60.  Memphis,  etc,,  R.  Co.  v. 
Womack.  84  Ala.  149,  4  S  618;,Laster 
v,  Tollver,  11  Ark.  450  ;  Hobbs  v.  -Bush, 
19  N.  C.  508;  Gerard  v.  Pierce,  6  N. 
C.  161.   

[a]   Mm  flwlas^(l)    Whw^  a 


suggestion  to  made  that  plaintiff,  a  feme 
sole^  has  married  since  suit  brought, 
and  a  scire  facias  naa  issued  for  the 
husband  to  show  cause  why  he  should 
not  be  made  a  party,  this  is  equivalent 
to  a  motion  to  that  effect.  James  v. 
Talt.  8  Port.  (Ala.)  476.  (2)  Where 
A  brought  assunipsit  In  the  federal  cir- 
cuit court  and  after  issue  Joined  plain- 
tiff died,  and  the  suit  was  revived  by 
sclrfe  facias  in  the  name  of  the  ad- 
ministratrix, and  while  the  suit  was 
still  pending,  the  administratrix  inter- 
married with  P,  and  the  marriage  was 
pleaded  puis  darrein  continuance,  it 
was  held  that  the  scire  facias  was 
thereupon  abated,  and  a  new  scire 
facias  might  be  issued  to  revive  the 
original  suit  In  the  name  of  P  and 
wife  as  the  personal  representative  of 
A,  in  order  to  enable  her  to  prosecute 
the  suit  until  a  flnal  Judgment  under 
the  Judiciary  Act  of  1789  f  81.  Mc- 
Coia  V.  Lekamp.  2  Wheat.  (iT,  a)  111, 
4  L.  ed.  197, 

ex.  lASter  V.  Tollver,  11  Ark.  460, 
On  a  motion  under  a  statute  to  be  ad- 
mitted as  a  party  ^n  the  ground  that 
the  moving  person  has  married  a  feme 
sole  plaintiff,  objection  based  on  the 
Invalidity  of  the  marriage  must  be 
made  at  opcei  or  In  a  subsequent  ap- 
plication to  rescind  the  order  of  ad- 
mission as  improvident.  Hobbs  v. 
Bush,  19  N.  C.  608. 

63.  tr.  S.— Chirac  v.  Relnlcker,  11 
Wheat.  280,  «  L.  ed.  474  (must  be 
pleaded), 

Ala.— Powell  v.  Glenn.  21  Ala,  468 
(marriage  of  feme  sole,  one  of  several 
coplalntlffs.  If  available  at  all,  must 
be  pleaded  In  abatement). 

Me.— Walker  v.  Oilman.  46  Me.  28 
(holding  that  the  objection  that  plain- 
tiff, suing  for  dower,  married  pending 
the  suit,  and  that  her  husband  was 
not  Joined  as  a  party,  should  be  taken 
by  plea  in  abatement,  and  came  too 
late  on  scire  facias  founded  on  the 
Judgment). 

Mass. — Osbom  v.  Oabom.  114  Mass, 
616  (holding  that  an  objection  that  a 
female  plaintiff  has  married  pending 
the  suit,  and  therefore  does  not  bear 
at  the  time  of  trial  the  surname  given 
In  the  writ,  will  not  he  entertained  when 
not  suggested  by  answer  motion,*  or 
other  allegation  In  writing). 

Vt. — Bates  V.  Stevene,  4  Vt.  646 
(holding  that  If  defendant  does  not 
plead  in  abatement,  but  suffers  default, 
he  cannot  av(^d  the  Judgment  by  writ 
of  error).  But  where  a  feme  sole,  one 
of  several  plaintiffs,  married  pending 
the  suit,  and  the  husband  did  not  ap- 
pear and  enter  his  name  and  recog- 
nisance by  the  third  day  of  the  term 
next  ensuing,  It  was  held  that  on  de- 
fendant's entering  the  certificate  of 
marriage  the  court  would  dismiss  the 
suit  with  costs,  even  without  a  plea  of 
abatement  offered  by  defendant.  Camp- 
bell V.  Kathare,  Brayt.  21. 

See  Northum  v.  KelloOTf,  16  Conn. 
669  (holding  that  where  the  marriage 
was  not  auggeated  aU4he  next  Jterm 
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riage  has  divested  plaintiff  of  all  right  to  Bue  it 
may  be  taken  advantage  of  in  bar.**  In  the  absence 
of  a  statute,  the  marriage  of  a  feme  sole -defendant 
pending  the  action  is  not  ground  for  plea  in  abate- 
ment, but  plaintiff  may  proceed  against  her  alone 
without  noticing  the  marriage,"  whether  she  is  sued 
in  her  own  ri^t  or  as  executrix  6t  administratrix.'^ 

194]  b.  In  Equity.  Under  the  chancery  prac- 
tice, in  the  absence  of  a  statute,  a  bill  in  equity 
abates  on  the  marriage  of  a  feme  sole  plaintiff  and 
cannot  proceed  without  a  bill  of  revivor;"  but  the 
■suit  may  be  continued  by  a  bill  of  revivor,  tbe  hus- 
band being  made  a  party."  The  marriage  of  a  feme 
sole  defendant  does  not  abate  the  suit,^  whether  she 
is  sued  in  her  own  right  or  as  executrix  or  adminis- 
tratrix.^ In  such  ease  it  is  proper  to  suggest  the 
marriage  and  obtain  an  order  to  make  the  husband 
a  party  to  the  suit.''*' 

195]   c.  Under  Statutory  Provisions.  Statutes 

have  been  from  time  to  time  enacted  in  the  several 

thereafter  as  required  by  statute  a 
su^estlon  thereof  and  motion  to  have 
the  husband's  name  entered  came  too 
late  and  ought  to  be  denied). 

[a]  iro  mm&d  for  MT«nal<— 
Where  a  party  marrleB  pending  suit, 
and  has  her  change  of  name  noted  In 
the  record  by  an  amendment  of  the 
pleadlnga,  but  does  not  have  her  hus- 
band made  a  party,  and  no  objection 
Is  raised  In  the  court  below,  it  Is  no 
ItTound  of  reversal.  Alexander  v. 
Steele.  84  Ala.  332.  4  S  281. 

63.  Gatewood  v.  Tunk.  8  -  Bibb 
(Ky.)  246  (holaing  a  plea  In  abate- 
ment unnecessary). 

64.  Ala. — Bobe  v.  Frowner,  18  AU. 
89. 

Ob. — Evans  v.  Lipscomb,  28.  Qa.  71 ; 
Phillips  v.  Stewart,  27  Oa.  402. 

Ind. — Sackett  v.  Wilson,  2  Blackf. 
86. 

Ky.— Roe  v.  MllJer.  1  B.  Mon.  227 
(holding  that  tf  a  feme  sole  tenant  In 
possession  be  served  wlt^  a  declaration 
In  ejectment  and  notice,  Judgment  by 
default  may  be  rendered  against  her, 
although  she  marry  before  Judgment). 

Mmh. — Com.  V.  PhilUpsburg.  10 
Mass.  78. 

Mo. — Evans  v.  Greene,  21  Mo.  170 
(holding  that  If  a  female  defendant  in 
a  suit  of  ejectment  marries,  pending 
the  case,  plalntlR  la  not  bound  to  make 
the  husband  a  party  unless  the  latter 
applies  to  be  made  such). 

Bnla  in  eqnltr  see  Infra  I  104. 

Btatntorr  duuts**  of  rnle  see  Infra 
i  195. 

[a]  Action  for  derMtavlt. — If  an 

adtnlnlBtratrlx  marrlesi  pending  a  suit 
against  her  for  a  devastavit,  plaintiff 
may  proceed  to  Judgment  without  mak- 
ing the  husband  a  party.  Bobe  v. 
Frowner,  18  Ala.  89. 

[b]  Huband  not  proper  part7>— In 
such  case,  it  has  been  held,  the  hus- 
band Is  neither  a  necessary  nor  a 
proper  party,  and  cannot  be  made  a 
party  by  scire  facias,  but  the  case  must 
proceed  to  judgment  and  execution 
without  noticing  the  husband.  Evans 
V.  Iilpscomb,  28  Ga.  71.  But  see  Van 
Maren  v.  Johnson,  15  Cal.  808  (holding, 
under  the  statute  of  that  state,  that 
where  a  feme  sole  defendant  In  a  suit 
not  TOncemIng  her  separate  property 
married,  her  husband  must  be  made  a 
codefendant,  but  this  should  be  done, 
and  an  averment  of  the  marriage 
made,  by  a  supplemental  complaint, 
and  not  by  amendment  of  the  original). 

65.  Evans  v.  Lipscomb,  28  Ga.  71 ; 
Com.  V.  PhilUpsburg,  10  Mass.  78. 

66.  Hall  v.  Hall,  1  Bldnd  (Md.) 
130;  Boynton  v.  Boynton.  21  N.  H. 
246 ;  Douglass  v.  Sherman,  2  Paige 
(N.  T.)  368  :  Phelps  v.  Sproule,  4  Sim. 
318,  6  EngCh  318,  58  Reprint  119; 
Adamson  v.  Hull,  1  Sim.  &  St.  249.  1 
EngCh  249.  67  Reprint  100:  Mitford 
Ch.  PL  c  1  !  8;  Story  Eq.  PI.  I  854. 
By  the  marriage  of  a  female  plaintiff, 
ahe  Is  no  longer  capable  of  prosecut- 


ing  the  suit,  and  will  not  be  bound 
by  a  decision  against  her ;  but  after  a 
decision  In  her  favor  defendant  is 
bound  by  it,  and  cannot  object  that 
the  suit  had  abated  prior  to  the  decree. 
Quackenbush  v,  Leonard,  10  Paige'  (N. 
y.)  131.  See  Equity  [16  Cyc  863]; 
Husband  and  Wife  [21  Cyc  1561]. 

[al  After  deoTM. — The  marriage  of 
a  female  plaintiff,  although  after  de- 
cree. Is  an  abatonent  of  the  suit. 
Quackenbush  v.  Iiconard,  10  Pidge  (N. 
Y.)  131. 

[b]  Partition  nlt^But  it  has  been 
held  that  the  *  marriage  of  a  female 
plaintiff  pending  partition  proceedings 
will  not  abate  the  suit  or  Invalidate  a 
dedication  of  streets  and  alleys  made 
under  the  court's  order  by  the  com- 
missioner In  such  proceedlngB.  Indian- 
apolis V.  Kingsbury,  101  Ind.  200,  51 
AmR  749. 

67.  Mitford  Ch.  PI.  c  1  |  3 ;  and 
other  authorities  in  preceding  note. 

68.  Campbell  v,  Browne,  5  Paige 
(N.  T.)  34;  Henderson  v.  McClure.  7 
S. '  C.  Eq.  466 ;  Cramborne  v.  Delma- 
hoy,  1  Ch.  Rep.  231,  21  Reprtnt  568, 
2  Freem.  169,  22  Reprint  1136,  Nels. 
85,  21  Reprint  796  ;  Mitford  Ch.  PI.  c 
IBS;  Story  Eq.  PI.  i  364. 

69.  Henderson  v.  McCIure.  7  S.  C. 
Eq,  466. 

70.  Campbell  v.  Browne,  6  Paige 
(N,  T.)  34.  Where  a  female  defend- 
ant Carried  pending  the  suit,  a  sug- 
gestion to  that  effect  was  ordered  to 
be  made  In  the  decree,  the  future  pro- 
ceedings to  be  carried  on  against  her 
and  her  husband.  House  v.  House, 
10  Paige   (N.  Y.)  168. 

71.  See  statutes  of  the  eeveral 
states.    And  see  the  ftdlowing  cases : 

Cal. — Calderwood  v.  Pyser,  Si  Cal. 
333  (holding,  under  a  statute  allow- 
ing a  married  woman  to  sue  alone 
concerning  her  separate  property,  that 
where,  during  the  progress  of  an  action 
concerning  a  wife's  separate  property 
in  which  the  husband  had  been  Joined, 
the  husband  and  wife  were  divorced, 
and  the  wife  subsequently  married 
again,  the  suit  did  not  thereby  abate, 
and  it  was  not  necessary  to  join  her 
second  husband). 

N.  T. — Mapee  v.  Snyder.  2  Thomps. 
&  C.  318  [aff  59  N.  Y.  4601  (action 
not  abated  by  marriage  of  female 
plaintiff  unless  abajement  ordered  by 
the  court,  In  Its  discretion,  under  Code 
i  121). 

S,  C. — Guphell  V,  Isbell,  17  S.  C.  L. 
23il>.  19  AmD  676  (holding  that  under 
a  statute  of  this  state  a  feme  plain- 
tiff, who  married  pendente  lite,  might 
appoint  an  attorney  to  prosecute  the 
action  In  her  name:  and  the  action 
would  not  abate  If  such  appointment 
was  made  before  coverture  pleaded). 

Tex. — International,  etc.,  R.  Co.  v, 
Kuehn.  70  Tex.  682,  8  SW  484  (hold- 
ing that  In  an  action  by  a  widow 
for  the  death  of  her  hu^Muid  the 


jurisdictions  regulating  the  practice  in  the  cas^  of 
marriage  of  a  female  party;  and  at  the  present  time, 
under  the  married  women's  acts  and  the  codes,  and 
practice  acts,  the  common-law  and  equity  rules  on 
the  subject  have  been  very  generally  superseded.'^ 

[$  196]  12.  Bemoral  of  Disability,  Pending  Suit 
A  mere  disability  to  sue,  not  going  to  the  right  of 
action,  may  be  cured  pendente  lite.''  The  infancy 
of  plaintiff  and  the  want  of  a  next  friend  cannot 
be  pleaded  in  abatement  after  plaintiff  has  become 
of  age,  although  suit  was  brought  while  he  was  under 
age."  The  becoming  of  age  of  an  infant  plaintiff 
or  defendant  does  not  abate  the  suit.'* 

[$  197]  IS.  Nonjoiiider  of  Parties"— -a.  Plain- 
tiffs'*—(1)  Contracts.  Tn  tbe  absence  of  statutory 
provision  to  the  contrary,'^  it  has  been  held  in  a 
number  of  cases  that  in  actions  ex  contractu  a  failure 
to  join  as  plaintiff  a  coobligee,  copartner,  or  other 
person  who  ought  to  be  joined  is  ground  for  abate- 
ment and  may  be  so  pleaded.'"    In  some  cases  it 

widow's  remarriage  pending  tiait  did 
not  preclude  her  recovery)  ;  Western 
Cottage  Piano,  etc^  Co.  v.  Anderson. 
46  Tex.  Civ.  A.  SlS;  101  SW  1061 
(holding  that  under  Sayles  Civ.  St. 
1888-89,  art  1262,  providing  that  a 
suit  Instituted  by  a  feme  sole  shall 
not  abate  by  her  marriage,  but  that 
the  husband  may  make  himself  a  party 
to  the  suit  and  prosecute  the  same 
as  11  he  and  his  wife  had  been  the 
original  plaintiffs,  the  failure  of  a  hus- 
band to  Join  in  a  suit  commenced  by 
hla  wife  while  she  was  a  feme  sole 
Is  not  ground  for  abatement  thereof). 
Compare  Breland  v.  Barron,  3  Tex.  A. 
Civ.  Cas.  S  465.  But  in  this  state, 
if  a  feme  sole  defendant  marries  pend- 
ing suit  and  before  Judgment,  the 
statute  (Sayles  Civ.  St  art  1253)  re- 
quires the  marriage  to  be  uuggealeil 
of  record  and  the  husband  to  be  made 
a  party ;  and  It  has  been  held  error 
to  proceed  with  the  trial  in  such  case 
without  having  the  husband  made  a 
party.  Miller  v.  Sullivan.  14  Tex.  Civ. 
A.  112,  33  SW  695.  35  SW  1084,  37 
SW  778  ;  Reed  v.  Cavitt,  10  Tex.  Ch . 
A.  373,  SO  SW  575. 

Vt— Sweet  v.  Sherman,  21  Vt.  23. 
W.  Va.— rStevena  v,  Friedman,  B8  "W 
Va.  78.  61  SE  132  (holding  that  th-- 
marriage  of  a  female  plaintiff  penil- 
ing  an  action  brought  by  her  for 
damages  for  an  assault  is  not  cau^e 
for  abatement  of  the  action). 

72.  Smith  V.  Peckham,  89  Wis.  414 
(disability  of  foreign  executor  or  a-l- 
mlnistrator  to  sue  before  filing  copy 
of  hla  appointment  In  the  probate  court 
as  required  by  statute). 

73.  Hamlin  v.  Stevensm.  4  Dana 
(Ky.)  597. 

74.  Campbell  v.  Browne,  S  Paige 
(N.  T.)_84.  _ 

78.   iroiUeiiiaer    of    paztUa  sec 


Parties  [80  Cyc  140  et  seq]. 

76.   Jotnder  of  plalntlffa  see  Parties 
r30  Cyc  105  et  seql. 
"~    See  infra  !  208. 


Ala.— Gamer  v.  Tiffany,  Minor 


77. 
78. 

167. 

Ark.— Hicks  v.  Branton,  21  Ark. 
186  ;  Phillips  V.  Pennywit,  1  Ark.  5?. 

Del. — State  v.  Townsend,  2  Harr. 
277. 

Ind.— Macy  v.  Combs,  16  lad.  46£». 
17  AmD  108.  ' 
Md.—Armstrong  v.  Robinson,  B  Gill 

&  J.  412. 

Mass. — Tate  v.  Citizens'  Mut.  F.  Ins. 
Co.,  13  Gray  79.  But  see  Baker  v. 
Jewell,  6  Mass.  460,  4  AmD  162  [cit 
Scott  v.  Godwin,  1  B.  &  P.  67,  126  Re- 
print 782]. 

N.  J. — Hunt  V.  Kearney,  8  N.  J.  L. 
292 

Vt— HlUlker  V.  Loop.  5  Vt.  11«.  26 
AmD  286. 

Contra  Manufacturing  etc,  Co.  v. 
Schoolly,  Tapp.   (Oh.)  271. 

[a]  XAIwl  nw  Mavan^In  a  Itbcl 
for  salvage  the  objection  "that  there 
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bsa  been  held  that  the  objection  goes  in  abatement 
<H]ly,  and  must  be  taken  by  plea  or  answer  in  abate- 
ni^t  unless  it  appears  on  the  face  of  the  declaration 
or  complaint,  when  it  may  be  taken  hy  demurrer/" 
Aeeording  t6  the  great  weight  of  authority,  how- 
ever, if  it  appears  upon  the  face  of  the  pleadings 
in  an  ai^ou  ex  contractu  that  there  are  other  parties 
to  the  contract  who  ought  to  be  joined  as  plaintiffs, 
but  are  not,  it  is  fatal  to  the  action,  and  defendant 
may  raise  the  objection  by  demurrer  or  motion  in 
arrest  of  jodgmrait,  or  he  may  urge  it .  as  ground 
for  reversal  on  error;^  or  where  >the  objection  does 
not  appear  on  the  face  of  the  pleadings,  defendant 


are  other  persons  who  co-operatecl  with 
the  Ifbellants  In  renderlns  the  services 
for  which  the  libel  is  filed,  and  who 
should  be  Joined,"  Is  in  the  nature  of 
a  plea  In  abatement,  and  if  valid  is 
waived  unless  taken  by  answer  or 
excepti<m  to  the  libel  In  the  court 
of  orlKlnal  Jurisdiction.  The  Ca- 
manche  t.  Coast  Wrecking  Co.,  8  Wall. 
(U.  8.)  448,  19  U  ed.  397. 

[b]  U  «giiltj«— An  objection  to  the 
nonjoinder  of  parties  plaltttin  on  the 
ground  that  plaintiff  is  a  bankrupt, 
and  that  his  assignee  in  bankruptcy  is 
not  joined  as  a  party,  cannot  be  prop- 
erly set  up  in  an  answer  In  equity, 
but  should  be  raised  by  a  plea  in 
abatement.  KIttredm  v.  Claremoot 
Bank.  14  F.  Gas.  No.  7,869,  8  Story 
590. 

79.  Ala.-~-BerIin  v.  Scheffleld  Coal, 
etc:.  Co.,  124  Ala.  322.  26  A  933  ; 
Gamer  v.  Tiffany,  Minor  167  (action 
by  partnere). 

Mich. — Perrtn  v.  Lepper,  34  Mich. 
2$2  (nonjoinder  of  cotenant  In  action 
for  rait>. 

Minn. — ^Randall  Printing  Co.  v. 
Sanltas  Mineral  Water  Co.,  120  Minn. 
3C8,  139  NW  606,  48  LRANS  706. 

N.  H. — ^Whlte  V.  Brooks.  48  N.  H. 
4113  (nonjoinder  of  cottwner  of  personal 
property  tn  assumpsit  for  money  re- 
ceived from  a  sale  of  the  common 
property  by  a  third  person). 

X.  J. — Ball  V.  C^msolidated  Frank- 
Unite  Co..  82  N.  J.  L.  102  (nonjoinder 
of  husband  in  action  by  wife  and 
third  person  on  note  given  to  all 
three  as  payees).  / 

See  Ltarsey  v.  Lawrence,  Hard.  SOS. 

Ttds  ml*  la  HtaUlBlLtd  by  statnts 
In  Rome  Jurtsdictitms  see  Infra  S  203. 

80.  U.  S. — Coffee  v.  Eastland.  5  F. 
Csfv  No.  2.94S,  Cooke  (Tenn.)  159; 
Jordan  v.  Wllklns.  18  F.  Cas.  No.  7,627, 
:  Wash.  110. 

Ark. — Duval  v.  Mayson,  23  Ark.  SO ; 
Htcks  V.  Branton,  21  Ark.  186;  Hays 
v.  tAsater,  3  Ark.  665 ;  Phillips  v. 
Pennywlt,  1  Ark.  69. 

Conn. — Beach  v.  Hotchklss.  2  Conn. 
W7. 

Dei. — ^WllmhMrton  Bank  v.  Sharpe. 
S  Harr.  170 ;  Ellis  v.  Culver,  2  Harr. 
1!9. 

m— 'Ucsnent  v.  Bokker.  126  HI.  174, 
19  NB  88 ;   Snell  v.  DeLand,  43  111. 

Ind. — ^Debolt  V.  Charter.  31  Ind.  366 ; 
Goodnifctit  v.  Gear,  30  Ind.  418;  Macy 
V.  Combs.  15  Ind.  469,  77  AmD  103. 

Ky. — Allen  v.  Lucket,  3  J.  J.  Marnh. 
145:  Bell  v.  lAyman,  1  T.  B.  Mon.  39, 
IS  AmD  8S. 

Me. — ^Hoiyoke  v.  Loud.  69  Me.  69 ; 
White  V.  Curtis.  8S  Me.  684. 

Md. — ^AnnstrouK  v.  Robinson,  6  Olll 

Haniday  v.  Doggett,  6  Pick. 
I»:  Converse  v.  Symmes,  10  Mass. 
IIT:  Baker  t.  Jewell,  6  Mass.  460,  4 
AmD  1S2.  „  . 

Mich. — Wldner  v.  Western  TTnion 
7el  Co..  47  Mich.  612,  11  NW  407. 

Mo. — State  T.  Hesselmeyer,  34  Mo. 

S.  H. — True  v.  Congdon,  44  N.  H.  48. 
N.  J. — Mcintosh  v.  Long.  2  N.  J.  L. 

iiS. 

N  Y. — ^Ehle  v.  Purdy.  t  Wend.  629 ; 
Ixib  T.  HalMT.  18  Johns.  84,  8  AmD 


N.   C. — Scott  v.  "Brown. 
641,  67  AmD  266. 

Pa.— Morse  v.  Chase.  4  Watts  456 ; 
Sweigart  v.  Berk,  8  Serg.  &  R  308 ; 
Wilson  v.  Wallace,  8  Serg,  A  R.  63. 

B.  I. — Cnapp  v.  Pawtucket  Sav.  Inst., 
16  R  I.  489.  8  A  697,  2  AmSR  916 
and  note.  '         *  , 

8.  C. — Gordon  v.  Ooodwin,  11  S.  C. 
L.  70.  10  AmD  578. 

Tex. — Galveston,  etc,  R  (^K  V.  Le 
Gierse,  61  Tex.  189. 

Vt.— Hall  V.  Adams.  1  Alk.  166. 

Eng.— Scott  V.  Godwin.  1  B.  ft  P. 
67,  126  Reprint  782 ;  Klce  v.  Shute,  6 
Burr.  2611,  98  Reprint  374,  W.  Bl.  695, 
96  Reprint  409  ;  Lane  v.  Drlnkwater,  1 
C.  M.  ft  R.  699 ;  SMnRsby's  Case,  6 
Coke  18b.  77  Reprint  77 ;  Hatsall  v. 
Grlfflth,  2  Comp.  A  M.  679  ;  Anderson 
v.  Martindale,  1  East  497,  102  Reprint 
191 ;  Bradbume  v.  Botfield,  14  .M.  ft 
W,  669;  Sorsble  v.  Park.  12  M.  ft  W. 
146:  Harrold  v.  Whltaker,  11  Q.  B.  147, 
63  ECL  147,  116  Reprint  481 ;  Hopkln- 
SOTi  v.  Lee,  t  Q.  B.  984.  51  BCL  964, 
115  Reprint  868 ;  Foley  v.  Addenbrooke, 
4  Q.  B.  197,  48  ECL  197.  114  Reprint 
872  ;  Cabell  v.  VaughatL  1  Saund.  291, 
f.  g.,  86  Reprint  889 ;  Vernon  v.  Jef- 
ferys,  Str.  1146,  98  Reprint  1091;  1 
Comyns  Dig.  tit.  Abatement  E  18  p  64. 

81.  See  Baker  v.  Jewell,  6  Mass. 
460.  4  AmD  162;  Sandy  Mfg..  etc.,  Co. 
v.  Schoolly.  Tapp.  (Oh.)  271.  _ 

83.  U.  S. — Coffee  v.  Eastland.  6  F. 
Cas.  No.  2,946.  Cooke  (Tenn.)  159; 
Jordan  v.  WLlklnn.  10  P.  Cas.  No.  7,527 
3  Waeh.  110:  Newton  v.  Reardon,  18 
F.  Cas.  No.  10.192,  2  Cranch  C.  C.  491. 

Ark. — Duval  v.  Mayson,  23  Ark.  30 ; 
Hicks -v.  Branton,  21  Ark.  186;  Phillips 
V.  Pennywlt.  1  Ark.  69. 

Conn. — Beach  v.  Hotchklss,  2  Conn. 
697.     See  Wright  v.  Post,  3  Conn.  142. 

111. — Snell  V.  De  Land.  43  111.  328 ; 
Connolly  v.  Cottle,  1  111.  364  ;  McKone 
V.  Williams.  37   111.  A.  691. 

Ind. — Garrison  v.  Clark.  11  Ind.  869  ; 
Hansel  v.  Morris,  1  Blackf.  807.  See 
Macy  v.  Combs,  16  Ind,  469,  77  AmD 
103. 

Ky.— Allen  v.  Lucket,  8  J.  J.  Marsh. 
164 

Me. — Holyoke  v.  Loud,  69  Me.  69 : 
White  v.  Curtis.  36  Me.  684  :  MarshaU 
V.  Jones.  11  Me.  54.  26  AmD  280. 

Md. — Smith  V.  Crichton,  38  Md.  103 ; 
Armstrong  v.  Robinson,  6  Gill  &  3. 
412. 

Mass. — ^Wiggins  v.  Cuminire.  8  Allen 
368  :  Tate  v.  Citizens'  Mut  F.  Ins.  Co., 
13  Gray  79 ;  Halllday  v.  DoKKett,  6 
Pick.  369 ;  Thompson  v.  Hosklns,  11 
Mass.  419;  Converse  v.  Symmes.  10 
Masa  878 :  Baker  v.  Jewell.  «  Stos^ 
460.  4  AmD  168;  Austin  Walsh.  2 
Mass.  401. 

Mo. — State  T.  Hesselmeyer,  84  Mo. 
76.  ^ 

N.  H. — True  V.  Congdon,  44  N.  H, 
48:  Pitkin  v.  Roby,  43  N.  H.  188.  , 

N.  J. — Mcintosh  v.  Long.  2  N.  J.  L. 
274. 

N.  T. — Ehle  V.  Purdy,  6  Wend.  6S9 ; 
Dob  V.  Halsey^  16  Johns.  34,  8  AmD 
293  ;  Bird  V.  tlerpont,  1  Johns.  118. 

N.  C— Scott  V.  Brown,  48  N.  C.  541, 
67  AmD  266. 

Oh. — Sandy ,  Mfg.,  etc..  Co.  v. 
Schoolly.  Tapp.  271. 

Pa.— Morse  v.  Chase,  4  Watts  466; 
Swelgart  v.  Berk,  8  Serg.  ft  R  808. 

a.  a— Bills  T,  McLemoor,  17  B.  C. 


may  plead  the  nonjoinder  in  bar,**  or  take  advantage 
of  it  under  the  general  issue  as  ground  for  nonsuit 
because  of  variance.^  This  rule  does  not  apply, 
however,  in  the  ease  of  nonjoinder  of  a  coexecutor 
or  coadministrator,  whidi  must  be  taken  advantage 
of  by  demurrer  or  plea  ii^  abatement.**  Hie  objee- 
tion  is  obviated  by  lowing  the  death  of  tiie  party 
not  joined,  leaving  plaintiff  the  right  to  sue  as 
survivor." 

[$  198]  (2)  Torts.  The  rule  in  actions  ex  delicto- 
is  not  the.  same  as  in  actions  ex  contractu.  On  the 
contrary  ihe  general  rule  is  that  in  actions  for  tort, 
whether  the  injnry  be  to  real  or  to  personal  prop- 

48   N.  C. 


L  13 ;  Gordtm  v.  Goodwin,  11  8.  C.  L. 
70.  10  AmD  678;  81ms  v.  Tyre.  6  8.  C. 

L.  123. 

Vt.~HlUlker  v.  Loop,  6  Vt.  116,  26 
AmD  286  ;  Boston  Type,  etc..  Pdy.  v. 
Spooner,  5  Vt.  98 ;  Hall  v.  Adams,  I 
Alk.  166. 

Eng. — Scott  V.  Godwin,  1  B.  ft  P. 
67,  12*' Reprint  782;  Snelgrove  v.  Hunt. 
2  Stark.  424.  3  ECL  473;  Addison  v. 
Overend,  6  T.  R.  766,  101  Reprint  816. 

"In  actions  ex  contractu,  if  It  ap- 
pear upon  Ihe  face  of  the  pleadings 
that  there  are  other  parties  ta  the 
contract,  who  ought  to  be.  but  are  not 
Joined  as  plaintiffs.  It  Is  fatal  on  de- 
murrer, tn  arrest  of  Judgment,  or  on 
error;  and  though  the  objection  may 
not  appear  on  the  face  of  the  plead- 
ings, the  defendant  may  avail  him- 
self of  It  by  plea  In  abatement,  or  as 
a  ground  of  nonsuit  on  the  trial  under 
the  general  issue."  Per  English,  C. 
J.,  in  Hicks  v.  Branton,  21  Ark.  186, 
189.  "It  is  a  rule  as  old  as  the  science- 
of  pleading  itself,  that  In  declaring  in 
actions  on  contracts  there  must  not 
be  too  few  or' too  many  plalntlffa  If 
there  be.  it  Is  fatal  to  a  recovery, — ■ 
the  action  must  fall  and  this  objec- 
tion can  be  availed  of.  either  by  plea 
In  abatement,  or  as  a  ground  of  non- 
suit on  tlie  trial  upon  the  plea  of  the 
general  Issue.  1  Ch.  PL  8 :  Murphy 
V.  Orr,  32  III.  489.  It  is  most  proper 
upcn  the  plea  of  the  general  Issue,  for 
under  that  plea  the  plaintiff  is  bound 
to  prove  his  case  as  he  has  statea  It 
In  Ma  declaration.  The  allegations 
and  proofs  must  correspond — alleging; 
that  four  persona,  plaintiffs,  made  the 
contract  declared  on,  with  the  defend- 
ant. Is  not  suppffrted  by  proof  that 
but  three  of  them'  made  It,  or  that  th» 
four  named  made  it,  together  with  an- 
other person  not  named.  The  rule  Is. 
that  the  nonjoinder  or  misjoinder  of. 
plalntllTs  may  be  taken  advantage  of 
under  the  general  Issue.  1  Ch.  PI.  20." 
Per  Breese,  J.,  in  Snell  v.  De  Land. 
43  in.  323.  326. 

83.  Ark. — Hicks  v.  Branton,  21  ArK 
186;  Newtwi  V.  Cocke,  10  Ark.  169. 

Ga. — Macon,  etc.,  R.  Ca  V.  Davis, 
27  Oa.  113. 

Ky. — Llllard  v.  Llllard,  6  B.  Mon. 
340. 

N.  T. — Scranton  v.  Farmers',  etc.. 
Bank,  88  Barb.  S27  [afF  24  N.  T.  424] ; 
Packer  v.  Willson.  15  Wend.  843. 

S.  C. — Gordon  v.  Goodwin,  11  S,  C. 
L  70,  10  AmD  678. 

Eng. — Snellgrove  v.  Hunt,  1  Chtt.  71,. 
18  ECL  62 ;  Doe  v.  Wheeler,  16  M. 
ft  W.  623  ;  Cabell  v.  Vaughan,  1  Saund. 
291g,  85  Reprint  389 ;  Rawllnijon  v. 
Shaw,  8  T.  R.  568,  100  Reprint  731. 

See  Hunt  v,  Kearney,  3  N.  J.  L.  292. 

[a]  Hia  tiiis  nspsol^  Umt*  la  a  aif- 
fweao*  between  suits  brought  by  per- 
sons in  their  own  right,  and  those 
brought  in  a  representative  capacity. 
When  brought  in  their  own  right,  a 
non-Joinder  of  proper  plaintiffs  would 
be  cause  of  nonsuit  upon  the  trial; 
but  where  in  autre  droit,  the  non- 
joinder can  be  taken  advantage  of  only 
by  pleading  fn  abatement."  Per  Sav- 
aere,  Ch.  X,  In  Packer  v.  Wilson.  16 
Wend.  fN.  T.)  348.  346.  _ 

84.  Groot  v.  Agens.  107  N.  Y.  633. 
14  NB  497.  8ee  Contracts  [9  Cya 
666]. 
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'  . .  ,  il>vi  u^itjuinder  of  cotenauts,  coowners,  or  other 
i>  •  'uo  uiUti'BMted  with  plaintiff,  is  ground  for  abate- 
ii..  ui,  iiiiil  not  only  may,  but  must  be,  pleaded  in 
itlMiuumiil  where  the  defect  does  not  appear  on  the 
lutm  uf  the  declaration  or  complaint;  and  if  the 
•ilijuetion  is  not  so  taken,  all  defendant  can  do  is  to 
i-eiitrict  the  damages  to  the  interest  of  plaintiff  or 
I)laiDtiffs  suing.^"  But  this  rule,  it  has  been  held, 
dues  not  apply  in  actions  of  tort  arising  ex  contractu, 
as  in  the  case  of  an  action  for  deceit  in  the  sale 
of  a  chattel  brought  by  one  only  of  the  coowners.^ 


And  the  nonjoinder  of  a  plaintiff  cannot  be  pleaded 
ih  abatement  when  the  facts  upon  which  the  plea  is 
based  must  also  put  an  end  to  any  action  for  the 
cause.^^  If  one  of  two  part  owners  brings  an  actioo 
for  tort  and  defendant  neglects  to  plead  the  non- 
joinder of  the  other  in  abatement,  the  latter  may 
afterward  sue  alone  and  the  nonjoinder  of  the  owner 
who  has  already  recovered  is  not  a  ground  for  abate- 
ment^ If  the  cause  of  action  is  divisible,  and  plain- 
tiff cannot  sue  alone  for  a  part,  and  this  does  not 
appear  on  the  face  of  his  writ  or  deelanUion, 


86.  U.  a — Carlock  v.  Tappan,  5  F. 
Cas.  No.  2,412;  Newton  v.  Reardon, 
17  F.  Cas.  No.  10,192,  2  Cranch  C.  C.  49. 

CaL— Whitney  v.  Staik,  8  CaL  614, 
<8  AmD  210. 

Conn. — J ohQwm  v.  Raiuom.  24  Conn. 
S21 ;  Bnuich  v.  Doana,  IT  Conn.  402 ; 
White  V.  Webb,  IS  Conn.  202. 

DeL— Bills  T.  CulTer,  2  Harr.  129. 

IlL — Chicago,  etc..  R.  Co.  v,  Todd, 
01  211.  TO :  Johnson  v  Rlohardson,  17 
m.  302,  63  AmD  2<9 :  Edwards  t. 
Hill.  11  111.  22 ;  Masonic  Temple  Safety 
Deposit  Co.  V.  Lanefelt,  117  111.  A. 
662:  Baltimore,  etc.,  B.  Co.  v.  Hlssins, 
69  ni.  A.  412. 

Ky. — Bell  v.  Layman,  1  T.  B.  Mon. 
29,  IS  AmD  83 ;  Frazler  v.  Spear,  2 
Bibb  386. 

Me.— Hobbs  V.  Hatch,  48  Me.  66; 
Holmes  v.  Sprowl,  31  M&  73  ;  Lothrop 
V.  Arnold,  25  Me.  136.  43  AmD  266  ; 
McArthur  v.  Lane,  16  Me.  246. 

Md. — Herbert  v.  Pue,  72  Md.  307,  20 
A  182;  Oent  v.  Lynch,  22  Md.  62,  87 
AmD  668. 

Mass. — May  v.  Western  Union  Tel. 
Co.,  112  Mass.  90 ;  Sherman  v.  Fall 
Biver  Iron  Works  Co.,  6  Allen  218; 
Phillips  V.  Cummings,  11  Cush.  469  ; 
Putney  v.  Lapham,  10  Cush.  232 ;  Call 
V.  Buttrlck,  4  Cuah.  345  ;  Morley  v. 
French,  2  Cush.  180;  Thompson  v. 
Hooklns,  11  Mass.  419  ;  Weeks  v.  Glbbs. 

5  Mass.  74 ;  Hart  V.  Fitaffsrald.  2  Mass. 
M9.  8  AmD  76.  _ 

Mich. — Michaud  v.  Grace  Harbor 
Lumber  Co.,  122  Mich.  805,  81  NW  93. 

Mo. — ^Van  Hoozler  v.  Hannibal,  etc., 
H.  Co.,  70  Mo.  1*6 :  Chouteau  v.  Hewitt. 
10  Mo.  131. 

N.  H, — Garvin  v.  Paul,  47  N.  H.  168 ; 
True  V.  Congdon,  44  N.  H.  48 ;  White 
V.  Brooks,  43  N.  H.  402;  Pickering  v. 
Pickering;' 11  N.  H.  141;  Wilson  v. 
Gamble.  9  N.  H.  74.  _ 

N.  T.— Zabrlskle  v.  Smith,  18  N.  T. 
322,  64  AmD  551  ;  Onbert  v.  Dickerson, 
7  Wend.  449.  22  AmD  692;  Rich  v. 
Penfield.  1  Wend.  380;  Bradish  v. 
Schenck,  8  Johns.  151;  BrotherBon  v. 
Hodges,  0  Johns.  108 :  Wheelwrtght  v. 
Depeyster,  1  Johns.  471,  3  AmD  345. 
C— Weare  v.  Burge,  32  N.  C. 

169. 

,  Pa.— Felt  V.  Bennett.  110  Pa.  181, 

6  A  IT  ;  Walworth  v.  Abel,  52  Pa,  8T0 ; 
T>nbols  T.  Glaub,  62  Pa.  238  ;  Backen- 
stoos  V.  Stabler,  88  Pa.  251,  T6_Amp 
692;  Deal  v.  BoRue,  20  Pa.  228.  67 
AmD  702;  Reading  R.  Co.  v.  Boyer, 
13  Pa.  497. 

R-  I. — Clapp  V.  Pawtucket  Sav.  Inst„ 
16  R.  I.  489.  8  A  69T,  2  AmSR  915 
and  note.  _  _ 

S.  C. — Gordon  v.  Goodwin,  11  8.  C. 
L.  70.  10  AmD  673. 

Tenn. — ^Winters  v.  McGhee,  8  Sneed 
128 

Tex. — Foster  v.  Gulf,  eta.  R.  Co.,  91 
Tex.  631.  45  SW  376  frev  (Civ.  A.) 
44  SW  198]  ;  Davis  v.  Wlllln.  47  Tpx. 
154 ;  May  v.  Blade.  24  Tex.  20S ; 
Hughes- Bule  Co.  v,  Mendoza,  ( Civ. 
A.)  156  SW  328  ;  Denison,  etc.,  R  Co. 
V.  Smith.  19  Tex.  Civ.  A  114,  47  SW 
278;  Leonard  v.  Worsham,  18  Tex. 
Civ.  X  410,  46  SW  336. 

VL— BrigRB  V.  Taylor,  35  Vt.  67 ; 
Chandler  v.  Spear,  22  Vt.  388. 

Wash. — ^Washburn  v.  Case,  1  Wash, 
rr.  253. 

Eng. — Broadbent  v.  Ledward.  11  A. 
A  E.  209,  39  ECL  132.  113  Reprint 
■  Story  V.  Richardson.  6  Bins.  N. 
'23.  27   KCL  641.   138  Reprint 
ce  V.  Shute,  S  Burr.  2611,  98 


Reprint  374,  W.  Bl.  695,  96  Reprint 
409 ;  PhlUlM  V.  Cla«ffett,  2  Dowf  PI. 
N.  S.  258  :  Blackburn  v.  Graves,  1  Mod. 
102.  96  Reprint  7C4;  WalUs  v.  Harri- 
son, 6  M.  A  W.  142;  Dockwray  v. 
Dickenson,  Skin.  640,  90  Reprint  287 ; 
Sedgworth  v.^Ovansia,  7  T.  B.  279, 
101  RMTlnt  974;  Addison  t.  Overend, 
6  T.  R  7«6,  101  Reprint  816. 

The  rule  Is  clear  that  "in  an  action 
of  tort,  one  ot  two  persons  Jointly 
Injured  may  alone  maintain- an  action 
for  the  Injury,  unless  the  nonjoinder 
of  the  other  Is  j)leaddd  In  abatement; 
and  that,  under  the  general  iseue,  evi- 
dence ot  such  nonjoinder  will  not  de- 
feat the  action  but  will  merely  restrict 
the  plaintiff  to  a  recovery  of  a  moiety 
of  the  damage."  Per  Metcalf,  J..  In 
Putney  v.  Lapham.  10  Cush.  (Mass.) 
232,  234  jcit  Call  v.  Buttrlck,  4  Cush. 
(Mass.)  346  ;  Thompson  v.  Hosklns.  11 
Mass.  4191.  "It  appears  to  be  settled 
In  the  books,  that  in  actions  of  trover 
and  '  trespass,  the  plaintiff  may  sue 
separately  for  his  aliquot  share  or 
proportion  of  Interest  in  a  chattel,  and 
that  the  defendant  may  give  the  joint 
Interest  of  others  ta  evidence.  In 
mitigation  of  damages,  but  that  he 
cannot  avail  himself  of  the  omisaion 
ot  the  plaintiff,  to  unite  the  other 
tenants  In  common  with  him  In  the 
suit,  otherwise  thaii  by  pleading  It 
In  abatement.  He  cannot  take  ad- 
vantage of  It  at  the  trial."  Per  Kent, 
C.  J.,  In  Wheelwright  v.  Depeyster,i  1 
Johns.  (N.  T.)  471,  486,  3  AmD  345 
[cit  Hammond  v.  Anderson,  1  B.  & 
P.  N.  B.  69.  127  Reprint  384  ;  Bloxam 
V.  Hubbard,  6  East  407,  102  Reprint 
1126 ;  Dockwray  v.  Dickenson,  Skin. 
640.  90  Reprint  287  ;  Sedgworth  v. 
Overend,  7  T.  R.  279.  101  Reprint 
974  ;  Addison  v.  Overend,  6  T.  K.  766. 
101  Reprint  816],  "Authorities,  which 
abundantly  settle  this  point,  are  cited 
by  Sergeant  Williams  In  his  edition  of 
Saunder's  Reports,  In  a  note  to  the 
case  of  Cabell  v.*  Vaughan.  1  Saund. 
291.  In  all  cases  of  tort,  one  part 
owner  of  the  property  Injured  may 
maintain  his  action  for  the  injury  done 
to  him.  unless  the  defendant  shotild 
take  advantage  of  the  omission  by 
plea  in  abatement.  This  doctrine  Is 
not  conflned  to  Injuries  to  personal 
property ;  but  the  very  case  of  trespass 
upon  land  Is  Instanced  by  Williams 
and  proved  by  the  authM'lties  he  cites. 
And,  Indeed,  there  la  more  reason  for 
the  rule  in  such  cases  than  for  those 
which  relate  to  personal  property;  be- 
cause It  often  happens  that  one  tenant 
In  common  may  be  totally  Ignorant  of 
the  number  of  his  fellows,  and  of  the 
place  of  their  residence."  Per  Parker, 
C.  J.,  In  Thompson  v.  Hosklns,  11  Mass. 
419. 

[al  Onrlsff  dsfeot. — A  plea  In  abate- 
ment for  nonjoinder  of  a  cotenant  In 
an  action  for  tort  is  overcome  by  the 
execution  of  a  deed  by  the  tenant  in 
common  to  plaintiff  after  the  com- 
mencement of  the  suit  under  verbal 
agreement  between  them,  made  prior 
to  the  suit,  and  at  the  time  of  the  dis- 
solution of  their  partnership,  whereby 
the  land  In  question  was  to  go  to 
plaintiff.  Western  Union  Tel.  Co.  v. 
Wofford.  (Tex.  Ctv.  A.)  42  SW  119. 

[b]  Where  plaintiff  has  entered  a 
rvtrazit. — Where  there  are  several 
plaintiffs  in  an  action  of  trespass  quare 
clausum  freglt,  and,  after  the  plead- 
ings are  made  up,  one  of  plaintiffs 
comes  Into  court  and  enters  a  retraxit. 


although  the  court  may  permit  the 
name  of  such  plalntlfl  to  be  stricken 
from  the  writ  and  declaration,  the 
court  should  not  sufEw  defendant  to 
amend  hla  pleadings  by  pleading  in 
abatement  tna  want  of  proper  parties. 
Wilkinson  v.  Otichrlst.  27  N.  C.  22S. 
^  [c]  A  dlstbwtlon  batwean  joint 
tnaata  ua&  tenant*  tn  oommon  was 
drawn  In  Zabrlskie  v.  Smith,  13  N. 
T.  322,  64  AmD  651,  and  It  was  held 
that,  while  In  case  of  tenants  In  com- 
mon the  Interest  of  the  party  not 
joined  may  be  proved  In  dinunuUon  of 
the  damages  because  he  may  still  sue 
for  the  value  of  hts  share,  yet,  as  Joint 
tenants  are  not  owners  of  eeparate 
shares  but  each  has  title  to  the  en- 
tirety, where  defendant  t>ermlt8  one  or 
more  of  several  Joint  tenants  to  sue 
alone  In  an  action  of  tort  by  not  plead- 
ing the  Joint  tenancy  In  abatement,  the 
recovery  should  be  for  the  damages 
sustained  by  all  the  joint  tenants. 

86.  Scbtt  v.  Brown.  48  N.  C.  5*1, 
67  AmD  256  (holdhig  that  In  such  an 
action  nonjoinder  of  a  party  plalntiB 
may  be  taken  advantage  of  by  motlgn 
in  arrest  of  Judgment,  by  writ  of  error, 
or  on  the  trial  under  the  general  Issue). 

"In  all  actions  on  contracts,  all  tn 
whom  the  legal  Interest  vests  should, 
In  general,  be  made  parties  plaintiff: 
and  If  any  be  omitted,  whom  the  law 
requires  to  be  Joined,  the  defendant 
may  take  advantage  of  the  omission 
on  the  trial,  under  the  sreneral  Issue, 
as  the  contract  proved  win  not  be  th« 
same  declared  on ;  or  he  may  move 
In  arrest  of  judgment,  or  proceed  by 
writ  of  error  if  the  defect  appear  on 
the  record.  In  an  action  simply  of 
tort,  aa  In  trespass  to  property,  real 
or  personal,  the  defendant  must  plesd 
tn  abatement  the  nonjoinder  of  a  part- 
owner,  and  cannot  take  advantage  of 
the  defect,  by  way  of  nonsuit  on  the 
trial :  because  one  joint-owner  tmy 
recover  bis  aliquot  portion  of  the 
damages  sustained,  If  no  notice  by 
plea  Is  given  him  that  the  defendant 
intends- to  rely  upon  the  defect.  There 
Is  yet  a  third  class  of  cases  under 
which  this  arranges  Itself ;  they  are 
actions  of  tort  arlslnsr  ex  contractu. 
There  the  defendant  may  plead  in 
abatement,  or  take  advantage  on  the 
trial,  as  in  an  action  purely  of  con- 
tract" Per  Nash,  C  Jy  In  Scott  v. 
Brown,  48  N.  C.  541,  648.  67  AmD 
266.  "This  la  ap  action  quasi  ex 
contractu,  in  which  the  defendant  may 
take  advantage  of  the  non-Joinder,  un- 
der the  general  issue,  on  the  trial.  It 
■wae  necessary  for  the  plaintiff  to  prove 
his  contract.  In  order  to  sustain  his 
action ;  for,  if  there  were  no  sale,  there 
could  be  no  fraud.  See  Gwynn  v. 
Setzer,  ante  382.  In  doing  that,  ne 
necessarily  showed  that  Cyrus,  nis 
brother,  was  a  joint-purchaser  with 
him,  and  his  Honor  ought  to  have 
ordered  a  nonsuit;  and  If  the  plaintiff 
objected,  he  ought  to  have  directe" 
the  Jury,  that  the  plaintiff  could  not 
maintain  hhi  action.''  Per  Naah.  C.  3., 
In  Scott  V,  Brown.  48  N.  C.  641,  6*2, 
67  AmD  256. 

87.  Roberta  v.  Helm.  27  Alft.  678 
(holding  that  where  an  attachment 
airainst  one  partner  is  levied  on  the 
firm  poods,  and  the  other  partner  sum 
for  damages,  the  nonjoinder  of  de- 
fendant In  attachment  Is  no  matter 
for  plea  in  abatement).  _ 

88.  Sedgworth  v.  Overend,  T  T.  K> 
279,  101  lUprint  974. 
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defendant  may  successfolly  plead  iu  abatement  to 
such  part,  and  the  action  will  proceed  as  to  the 
residue.^  Even  where  the  fact  of  nonjoinder  appears 
OD  the  face  of  the  declaration  or  'complaint,  it  is 
held  in  some  cases  that  the  objection  must  be  taken 
by  plea  in  abatement,  and  that  it  cannot  be  raised 
by  demurrer  or  motion  in  arrest."  But  in  other 
cases  it  is  held  that  in  such  case  advantage  may  be 
taken  of  the  defect  by  demurrer,  exception,  motion 
on  arrest,  or  writ  of  error,"^  for  it  cannot  be  neces- 
sary for  defendant  to  inform  the  court  by  a  plea 
of  a  fact  which  plaintiff  himself  has  placed  upon 
the  record,"* 

199]  (3)  Eeplevin.  In  replevin  all  the  pai^ 
owners  of  the  chattel  must  join  as  plaintiffs,  and, 
by  the  weight  of  authority,  in  an  action  by  one  the 
Doojoinder  of  the  others  is  matter  in  bar  and  need 
not  be  pleaded  in  abatement." 
89.  Branch  Doanft  1?  Conn.  408. 
Ml  Mar  v.  Westeni  Union  Tel.  Co., 
112  Mua.  90.  93  [clt  PhiUlps  v.  Cum- 
mtngs,  11  CuBh.  (Mass.)  469;  Putney 


200]  (4)  Real  Aotiona.  But  it  has  been  held 
that  nonjoinder  of  plaintiffs  in  a  real  action  must  be 
urged  by  plea  in  abatement."* 

201]  b.  Defendants''^— (1)  Contracts.  It  was 
originally  held  at  common  law  that  in  actions  ex 
contractu  all  joint  promisors  must  be  joined  as 
defendants  and  that  a  nou j  oinder  need  not  be 
pleaded  in  abatement  but  was  a  good  ground  of  non- 
suit at  the  trial  on  the  ground  of  variance,®"  as  in 
,the  case-  of  nonjoinder  of  plaintiffs."  This  prac- 
tice, however,  waa  abandoned,  and  the  settled  rule  in 
the  absence  of  a  statute"*  has  long  been  that  in  an 
action  ex  contractu  against  partners  or  other  joint 
contractors  or  obligors,  the  nonjoinder  of  a  necessary 
party  defendant  is  ground  for  abatement,  and  that 
it  not  only  may  but  generally  most  be  pleaded  in 
abateoient  unless  the  defect  appears  upon  the  face"" 


V.  Idtpham,  10  Cosh.  (Mass.)  232, 
Tbompson  v.  Hosklns,  11  Mass.  419] 
(where  It  la  said,  per  Endlcott,  J.,  that 
It  Is  well  settled  that  one  ot  two 
persons  Jointly  injured  may  maintain 
an  action  of  tort  for  the  injury,  unless 
the  ntmjolnder  Is  pleaded  In  abate- 
ment, and  the  nonjoinder  cannot  tie 
properly  before  the  court  to  defeat  the 
plafntUTB  action  by  demurrer")  ;  Deal 
r.  Bogue,  20  Pa.  22S,  67  AmD  702 
(holding  that  if  one  of  several  part 
on'ners  sue  alone  In  trespass,  defend- 
ant can  only  take  advantage  of  It 
by  plea  in  abatement,  although  the 
defect  appear  on  the  declaration)  ; 
Addlaon  v.  Overend.  6  T.  R.  766,  101 
Reprint  816  (where  after  verdict  In 
an  action  of  trespass  by  one  of  the 
owners  for  running  down  a  ship,  ft 
was  moved  In  afrreat  of  Judgment  that 
plaintiff  W&8  only  a  part  owner,  which 
fact  appeared  in  the  pleadings,  and 
Judgment  was  entered,  because  the  ob- 
jection could  be  taken  advantage  of 
only  by  a  ptea  In  abatement).  See 
also  'Vniltney  v.  Static,  8  Cal.  614,  68 
AmD  360.  "  'In  actions  In  form  ex 
delicto,  and  which  are  not  for  the 
breach  oiT  a  contract,  if  a  party  who 
ought  to  Join  be  omitted,  the  objection 
can  only  be  taken  by  p|ea  In  abate- 
ment, or  by  way  of  apportionment  of 
the  daznagea  on  the  trial ;  and  the  de- 
fendant can  not.  as  in  actfone  In  form 
ex  contractu,  give  In  evidence  the  non- 
JofndM-  as  a  crotuid  of  nonsuit  under 
the  plea  of  the  general  issue;  or  de- 
mur; or  move  In  arrest  of  Judgment; 
or  support  a  writ  of  error  although 
It  appear,  upon  the  face  of  the  dec- 
laration, or  other  pleading  of  the  plain- 
tiff, that  there  Is  another  party  who 
oueht  to  have  Joined.'  1  Ch.  PI.  6« ; 
Cabell  v.  Vaughan.  1  Saund.  291  f.  g 
and  h,  se  Reprint  889  ;  Child  v.  Sands, 
Salk.  32,  91  Reprint  33 ;  Brown  v. 
Hedges,  Salk.  290,  91  Reprint  267  ; 
Addison  Overend.  6  T.  R  766.  101 
Reprint  816 ;  Wilbrahato  v.  Snow,  2 
Saund.  47g,  85  .Reprint  624  ;  Thomp- 
sou  V,  HaskinB,  11  Mass.  419  :  Bradlsh  v. 
Shenk.  8  Johns.  (N.  T.)  151;  Wilson 
V.  Gamble,  9  N.  H.  74.  This  rule  holds 
true  of  all  actions  of  tort  brought 
by  one  only  oif  two  or  more  Joint 
tenants,  iMLrceners,  tenants  in  common, 
partners,  executors,  assignees  In  bank- 
ruptCT,  and  others  who  regularly  ought 
to  Join  as  plalntitta  Cabell  v.  Vaughan, 
nipra,  ana  cases  ■cited."  Per  Sargent. 
I.,  in  True  T.  Congdon,  44  N.  h7  48, 

tl.  Bell  v.  Lajrman,  1  T.  B,  Mon. 
iKj.)  39,  16  AmD  88;  State  v.  True. 
2i  Uo.  A.  461 ;  May  V.  Slade.  24  Tex. 
»5. 

[a]  SaolaratloB  g«od  against  mo- 
Uoa  ta  azxetrt;  lllnstratlon- — Wh e re 

the  declaration  in  trover  shows  that 
plaintiffs  are  owners  In  part  only  of 
ihe  thing  tor  which  they  sue,  but  does 
cat  sbow  that  defHUIaDt  la  not  tha 


owner  of  the  entire  residue,  there  is 
not  apparent,  upon  the  face  of  the 
declaration,  sullictent  to  show  that  the 
action  was  Improperly  brought,  be- 
cause one  cotenant  can  maintain  this 
form  of  action  against  another  cO< 
tenant,  and  consequently  a  motion  in 
arrest  of  Judgment  should  be  overruled. 
Bell  V.  layman,  1  T.  B.  Mon.  (Ky.) 
39,  16  AmD  88. 

92.  Cummlngs  v.  People,  SO  IlL  136  ; 
Bell  V.  Layman,  1  T.  B.  Mon.  (Ky.) 
39,  16  AmD  83. 

93.  Cox  V.  Morrow.  14  Ark.  603: 
Hart  T.  Fitzgerald.  2  Mass.  609,  8 
AmD  76 ;  Reinhetmer  v.  Hemingway. 
36  Pa  432.  See  Replevin  i:34  Cyc 
1424.  14773. 

94.  Campbell  v.  Wallace.  12  X.  H. 
362,  87  AmD  219.  Compare  Webster 
V.  vandevender,  6  <3ray  (Mass.)  431. 
See  Ejectment;  Entry.  Writ  of. 

96.  Joinder  of  dsfendanta  see 
Pardee  [80  Cyc  120  ei  seq], 

96.  Jones  v.  Pitcher,  3  Stew,  ft  P. 
(Ala.)  136,  24  AmD  716;  Tuttle  v. 
Cooper,  10  Pick.  (Mass.)  281:  Powell 
V.  Layton.  2  B.  ft  P.  N.  R.  865,  127 
Reprint  669  ;  Boson  v.  Sandford.  3  Mod. 
321,  87  Reprint  212,  2  Show.  478,  89 
Reprint  1062.  See  also  Osborne  v. 
Crosbem,  1  Sid.  338.  82  Reprint  1080 
(Which  is  said  to  be  one  of  the  earliest 
cases  upon  the  subject  of  nonjoinder 
of  Joint  contractors).  Sir  James  Mans- 
field, in  delivering  the  opinion  of  the 
court  in  Powell  v.  Layton,  2  B.  &  P. 
N.  R.  366,  372,  127  Reprint  669,  said 
that  until  the  case  of  Rice  v.  Shute,  6 
Burr.  2611,  98  Reprint  374.  W.  Bl.  6^6, 
96  Reprint  409.  a  filea  In  abatement 
that  a  joint  promisor  was  not  made 
a  party  was  not  used.  And  again  he 
said :  "I  am  old  enough  to  remember 
that  the  decision  in  Rice  v.  Shute 
caused  great  surprise  In  Westminster 
Hall ;  for  before  that  case  there  had 
been  an  Infinite  number  of  nonsuits 
on  the  ground  that  other  joint  con- 
tractors should  have  been  sued." 

97.  See  supra  I  197. 

98.  See  Intra,  I  203. 

99.  U.  S. — North  Pennsylvania  H. 
Co.  v.  Commercial  Nat.  Bank,  123  U. 
S.  727.  8  set  266,  31  L.  ed..287:  Ran- 
dall V.  Baltimore,  etc..  R.  Co..  109  U. 
S.  478,  3  set  322.  27  L.  ed.  1003  ;  Mct- 
calf  V.  Williams,  104  U.  S.  93,  26  1^. 
ed.  665  ;  Baltimore,  etc.,  R.  Co.  v. 
Jones,  96  U.  B.  439,  24  L.  ed.  606  ; 
Barry  v.  Foyles,  1  Pet,  311.  7  L.  ed. 
157 ;  Minor  v.  Mechanics  Bank.  1  Pet. 
46,  7  U  ed.  47 ;  Clarion  First  Nat. 
Bank  "V.  Hamor,  49  Fed.  45.  1  CCA 
163 :  Chandler  v.  Byrd,  6  F.  Cas.  No. 
2,691b,  Hempst.  222 ;  Ciementson  v. 
Beatty,  5  F.  Cas.  No.  2,884,  1  Cranch 
C.  C.  178;  Van  Dyke  v.  Tinker,  28 
F.  Caa.  No.  16,849  taff  23  P.  Cas. 
14,058,  1  Fllpp.  621].  But  see  Jordan 
V.  Wilhina,  13  F.  Cas.  No.  7,627,  3 
Wash.  110  (where  it  is  said  that  the 
rule  that  the  nonjoinder  as  defendant 
of  a  co^bligor  is  only  available  on 
plea  in  abatement  Is  conflned  to  those 
flpecies  of  actions  in  which  plaintiff 
snvea  notice  to  defendant  of  the  nature 


of  his  demand,  as  in  actions  on  bonds, 
or  special  actions  on  the  case,  ana 
does  not  extend  to  actions  of  general 
indebitatus  assumpsit,  unless  in  sucti 
suits  plaintiff,  before  plea,  fumfehes 
defendant  with  a  copy  of  the  account 
which  he  means  to  offer  at  the  trial). 

Ala — Boswell  v.  Morton,  20  Ala. 
235;  Henderson  v.  Hammond,  19  Ala, 
340;  Bonner  v.  Greenlee,  6  Ala.  411; 
Jonea  v.  Pitcher,  3  Stew,  ft  P.  136,  24 
AmD  716. 

Ark.— Hicks  V.  Branton.  21  Artt.  186 ; 
Hamilton  v.  Buxton,  «  Ark.  24 ;  Taylor 
V.  Auditor  Public  Accounts,  2  Ark. 
174. 

Cal. — Beard  v.  Knox,  6  Cal.  252,  63 
AmD  126. 

Colo. — Tiger  v.  Lincoln,  1  Colo.  394, 

Conn. — Davison  v.  Holden,  66  Conn, 
108.  10  A  616,  3  AmSR  40;  Belden  v. 
Curtis,  48  Conn.  32 ;  Douglas  v.  Chapln, 
26  Conn.  76 ;  Johnson  v.  Ransom.  24 
Conn.  631 ;  Bradley  v.  Camp,  Kirby  77, 
1  AmD  IS. 

Del. — Andrews  v.  Allen,  4  DeL  462 : 
State  v.  Townsend,  2  Del.  277. 

D.  C. — Snyder  v.  Flnley,  8  D.  a  J20. 

Fla. — Hurly  v.   Roche.   6  Fla.  746. 

Qa. — Bray  v.  Peace.  131  Ga,  63T,  6S 
SE  1026;  Beasley  v.  Allan,  28  Oa. 
600;  Raney  V.  UcRae,  14  Ga.  589,  60 
AmD  660. 

lU. — Ruter  V.  McI*au83iliB.  267  111. 
199,  100  NB  609 :  Slnsheimer  v. 
WUIIam  EUElnner  Mfg.  Ca.  166  III. 
116,  46  NE  262  [rev  64  HI  A.  1611: 
Ross  V,  Allen,  67  111.  817 ;  Pearce  v. 
Pearce,  67  111.  207 ;  Cummlngs  v.  Peo- 

Sle,  60  111.  132 ;  Page  v.  Brant,  18  III. 
7!  Thompson  v.  Strain.  16  In.  369; 
Puschel  V.  Hoover,  16  III.  340;  Smith 
V.  Harris.  12  IU.  462  ;  Lurton  t.  GH- 
11am.  2  111.  577.  33  AmD  480;  Conley 
v.  Good.  1  111.  135;  Mueller  v.  Klnkead, 
113  111.  A.  132;  Swigart  v.  Weare.  sf 
III.  A.  258  ;  McDonald  v.  Western  Re- 
frigerating Co.,  36  111.  A.  288:  Damron 
V,  Sweetaer,  16  III,  A.  339. 

Ind. — Gilbert  v.  Allen.  67  Ind.  624; 
Bledsoe  v,  Irvin,  36  Ind,  293;  Mason 
V.  Fairfield,  2  Ind.  84:  Wilson  v. 
State,  6  Blackf.  212:  Dillon  v.  State 
Bank,  6  Blackf.  6 ;  Bragg  r.  Wetael, 
6  Blackf.   95.  ■ 

Iowa. — Bonnon  v.  Urton,  3  Greene 
228;  HIne  v.  Houston,  2  Greene  161. 

Ky. — ^Walts  v.  McClure,  10  Bush 
788;  Com,  v.  Davis,  9  B.  Mon.  128; 
Swlgert  V.  Graham,  T  B.  Mon.  661 ; 
Allen  V.  Lucket,  3  J.  J.  Marsh.  164; 
Brown  v.  Warner,  2  J.  J.  Marsh.  87  ; 
Mackall  v.  Roberts,  3  T.  B.  Mon,  130; 
Morgan  v,  CMmm,  1  T.  B.  Mon.  129  ; 
Williams  V.  Royle,  1  LltL  77 ;  Moore 
V.  Russell,  2  Bibb  443. 

La. — Brown  v.  Robinson,  6  La.  Ann. 
423  ;  New  Orleans  v.  Ripley,  5  La,. 
120,  26  AmD  175. 

Me. — Klerstead  v.  Bennett,  93  Me. 
328,  46  A  42:  State  v.  Chandler,  79 
Me.  172,  8  A  563 :  Holyoke  v.  Loud,  69 
Me,  69 ;  Hapgood  v.  Watson,  66  Me. 
610 ;  McGreary  v.  Chandler,  68  Me: 
637  ;  Mahan  v.  Myers,  34  Me.  34 ; 
White  V.  Gushing,  SO  Ma  267 ;  Chick 
T.  Trevett,  SO  Ma  4*2,  87  AmD 
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of  the  declaration  or  compladnt,  as 

Fogg  V.  Virgin.  19  Me.  362,  36  AmD 
767  ;  Hughea  v.  Llttlefleld.  18  Me..  400  ; 
I^each  V.  Perkins.  17  Me.  462,  36  AmD 
268 :  White  v.  Perley.  Ifi  Me.  470  ; 
Dutton  Ministerial,  etc..  Fund  v.  Ken- 
drick,  12  Me.  SS] ;  Wloslow  v.  MerrlU, 

11  Me.  127;  HobUuon  v.  Robinson,  10 
Me.  240. 

Md.— Slttle  V.  Blrkeatack,  SS  Md. 
168 ;  Smith  v.  Cooke,  81  Md.  174,  100 
AmD  68;  Merrick  v.  Metropolis  Bank. 
8  am  69 :  Brown  v.  Warram.  8  Uarr. 
*  J.  673. 

Mass. — Itendall  v.  Weaver,  1  Allen 
277 ;  Canfleld  v.  Miller,  13  Sray  274  ; 
Isdier  V.  Thompson,  18  Qray  91 ;  Shel- 
ton  V.  Banks,  10  Qray  401 ;  Bliss  t. 
Bliss.  12  Mete.  266 ;  Holmes  v.  Marden, 

12  Pick.  169;  TutUe  v.  Cooper,  10 
Pick.  281 ;  Barstow  v.  Fosaett.  11 
Mass.  260 ;  Converse  v.  Symmes,  10 
Mass.  377  ;  Bumham  v.  Webster,  6 
Mass.  266. 

Mich.— Schroder  v.  Pinch,  126  Mich. 
186,  86  NW  464  ;  DUlenbeck  v.  Simons, 
106  Mich.  373,  63  NW  438;  Coon  v. 
Anderson.  101  Mich.  295.  69  NW  607  ; 
Searles  v.  Reed,  63  Mich.  485.  29  NW 
884;  Porter  v.  Leache,  56  Mich.  40, 
22  NW  104 ;  Munn  v.  Haynea,  46  Mich. 
HO,  9  NW  13*;  Mitchell  v.  Chambers, 
43  Mich.  160,  6  NW  67.  38  AmR  167  ; 
Bowen  v.  Culp.  36  Mich.  224  ;  Hioman 
V.  Baklns.  26  Mich.  80 ;  Ballou  V.  Hill, 
26  Mich.  204.  , 

Minn. — Randall  Printing  Co.  v. 
Sanitas  Mineral  Water  Co.,  120  Minn. 
268.  139  NW  606.  43  LRANS  706. 

Mlas.~Lewls  v.  State,  66  Miss.  468, 
4  S  429 :  Stiles  V.  Inman,  65  Miss. 
469 :  Stevenson  v.  Walton,  10  Miss. 
262 :  Ullard  v.  Plantem'  Bank.  4  Miss. 
78.  ' 

.  Nebr. — ^Maurer  v.  Mlday,  25  Nebr. 
675,  41  NW  396. 

N.  H. — ^Probate  Judge  v.  Webster, 
46'  N.  H.  518 ;  Qove  v.  Lawrence,  24 
N.  H.  128;  NeaDey  v.  Moulton,  12  N. 
H.  486;  Campbell  v.  Wallace,  12  N. 
H.  862.  87  AmD  219;  Jewett  v.  Davis, 
6  N.  H.  618;  Sla  v.  Rand,  4  N.  H. 
807 ;  Powers  t.  Spear,  3  N.  H.  36. 

N.  J.~Oray  v.  Sharp,  62  N.  J.  U 
102,  40  A  771 ;  Lleberman  v.  Brothers, 
66  N.  J.  L.  379,  26  A  828 ;  Mershon  v. 
Hobensack.  22  N.  J.  U  372 ;  St  Mnry's 
Protestant  Kplscopal  Church  t.  Wal- 
lace. 10  N.  jT  L.  311. 

N.  Y. — Chapman  v.  Forbes,  123  N. 
T.  532,   26  3;    Bank    of  North 

America  v.  Homaey,  13  NTClvProc 
158;  Fowler  v.  Kennedy.  2  AbbPr 
347 ;  Rochester  Bank  v.  Monteath,  1 
Den.  402,  43  AmD  681 ;  Hlnman  v. 
Hapffood.  1  Den,  188.  43  AmD  663  ; 
BuFKesB  V.  Abbott.  6  Hill  135 ;  Indiana 
V.  Woram,  6  Hill  38.  40  AmD  378  ; 
Oranee  County  Bank  v.  Brown,  3 
Wend.  158  ;  Allen  v.  Sewall,  2  Wend. 
327 ;  Le  Page  v,  McCrea.  1  Wend. 
1-64.  19  AmD  469  ;  Gay  v.  Cary.  9 
Cow.  44 ;  Williams  v.  Allen,  7  Cow. 
316;  Cummlng  v.  Kden,  1  Cow.  70; 
Robertson  v.  Smith.  18  Johns.  469,  9 
AmD  277  ;  Seymour  v.  Mlntum,  17 
Johns.  169.  8  AmD  380 ;  Bird  v.  Pier- 

rnt,  1  Johns.  118  ;  Robinson  v.  Fisher, 
Cai.  99 ;  Ztele  v.  Campbell,  2  Johns. 
Cas.  382. 

N.  C.  v.  Kenon.  2  N.  C.  216. 

Oh.— McArthur  v.  Ladd,  6  Oh.  614. 

Pa.— Collins  V.  Smith.  78  Pa.  423  : 
Chorpennlng/  v,  Royce,  SS  Pa,  474  ; 
Means  v.  Mllllken,  33  Pa.  617  ;  Potter 
V.  McCoy,  26  Pa,  468  ;  Deal  v,  Bogue, 

20  Pa.  228,  67  AmD  702  ;  Bellaa  v. 
Fagely,  19  Pa.  213;  In  re  Schwartz, 
14  Pa.  42;  Grubb  v.  Foltz.  4  Watts 
A  S.  648  :  Bacon  v.  Sanders,  4  Whart 
148 :  Alexander  v.  McOlnn.  3  Watts 
220;  Wllklns  V.  Boyce,  3  Watts  39; 
Horton  v.  Cook,  2  Watts  40 ;  Mcl>ana^ 
hSJi  T.  UclAnahan.  1  Penr.  A  W.  96, 

21  AmD  888;  Wltmer  v.  Schlatter.  16 
Serr.  ft  ».  160,  2  Rawle  269:  Oeddls 
T.  Hawk.  10  Serg.  ft  R.  S3 ;  Wltwn  v. 
Wallace.  8  Berg,  ft  R.  68;  Rivers  v. 
Fame  Judge  No.  16  K.  P.,  11  Pa.  Co. 
241 ;  McCahan  v.  Gensemer,  8  Kulp 
40.  But  see  Ernest  v.  Wlbie,  8  Pa. 
Super.  219  (holding  that  where  there 
-was  nothing  in  the  pleadings  to  advise 


the  case  may  be.  |  But  nonjoinder  of  a  party  defendant  is  not  ground 
defendant  of  a  partnership  claim  he  |  only   part   of   those   who   should  be 


waa  under  no  obligation,  in  a  suit 
directed  against  him  individually,  to 
set  up  the  nonjoinder  of  his  partners 
by  a  plea  In  abatement,  but  he  could 
take  advantage  of  the  objection  at  the 
trial  on  the  ground  of  variance). 

S.  C— Exum  V.  Davts,  44  S.  C.  L. 
357  ;  Milter  v.  Ford,  33  S.  a  L.  213 ; 
Stoney  v.  McNeill,  16  S.  C.  U  166 ; 
McCall  r.  Price.  12  &  C.  L.  82. 

Tenn. — Coffee  v.  Sastland.  1  Cooke- 
169. 

T«.— Davis  V.  Willis,  47  Tex.  164 ; 
Anderson  v.  Chandler,  18  Tex.  436 ; 
Hitter  V.  Hamilton.  4  Tex.  326 ; 
Houghton  V.  Punear.  (Clv.  A.)  41  SW 
371 :  Stresau  v.  ndelll,  1  Tex,  A.  Clv. 
Cas.  i  847. 

Vt— Hyde  V.  Lawrence,  49  Vt.  361 ; 
Hardy  v.  Cheney,  42  Vt  417 ;  Mc- 
Gregor V.  Balch,  17  Vt  562  ;  Hicks 
V,  Cram,  17  Vt.  449  ;  Needham  v. 
Heath,  17  Vt  223  ;  Roberts  v.  McLean, 
16  Vt  608,  42  AmD  529  ;  Cleveland 
V.  Woodward,  15  Vt  302,  40  AmD 
682;  Ives  v.  Hulet  12  Vt  814;  Nash 
V.  Skinner,  12  Vt  219,  36  AmD  338. 

Va.— Wilson  v.  McCormlck,  86  Va. 
996.  11  SE  97*;  Prunty  v.  Mitchell, 
76  Va.  168;  Bamett  v.  Watson,  I 
Wash,  (1  Va.)  372  ;  Brown  v.  Belches, 

I  Wash.   (1  Va.)  9. 

W.  Va.— McDonald  v.  Cole,  46  W. 
Va.  186,  32  SE  1033  ;  Butter  v.  Sulli- 
van, 26  W.  Va.  427 ;  Reynolds  v.  Hurst 
18W.  Va.  648;  Urton  v.  Hunter,  2 
W.  Va.  83 

Wis. — Evens,  etc..  Fire  Brick  Co.  v, 
Hadfleld.  93  Wis.  666,  68  ' NW  468  ; 
Newhall-Houae  Stock  Co.  v.  Flint,  etc., 
R.  Co..  47  Wis.  516,  2  NW  1123 ; 
Bevier  v.  Dillingham,  18  Wis.  556  ; 
Markoe  v.  Seaver.  2  Wis.  148. 

Eng. — Robinson  v.  Gelsel,  [1894}  2 
Q.  B.  685  ;  Powell  v.  Layton,  2  B.  & 
P.,N.  H.  365,  127  Reprint  669  ;  Rice 
V.  Shute.  5  Burr.  2611,  98  Reprint  374, 
W.  Bl.  696,  96  Reprint  409  ;  Morrison 
V.  Trenchard,  4  M.  ft  O.  709,  43  ECL 
366  ;  King  v.  Hoai«,  13  M.  ft  W.  494  ; 
Cocks  V.  Brewer,  11  M.  ft  W.  61 : 
Cabell  T.  Vaogfaan.  1  Saund.  291,  86 
Reprint  289 ;  Brbrtow  v.  James,  7  T.  R. 
267,  101  Reprint  962 :  Abbot  v.  Smith. 
W.  Bl.  847.  W  Reprint  fiE9. 

[a]  "TtaaM  Is  notblBf  Mtar  Mt- 
tlea."  said  Sharswood,  J.,  in  Collins  v. 
Smith.  78  Pa.  428,  426,  "than  that  the 
nonjoinder  of  a  co-contractor  can  only 
be  taken  advantage  of  by  a  plea  In 
abatement  It  would  be  an  affecta- 
tion of  learning  to  ctte  authorities  for 
this  proposition."  "This  has  always 
been  the  prevailing  doctrine,  saya  Pro- 
fessor Minor.  In  respect  to  the  action  of 
covenant  and  of  debt  even-  on  simple 
contracts ;  but  from  the  time  that 
under  the  sanction  of  Slade's  Case,  4 
Coke  93a,  76  Reprint  1074.  the  action 
of  trespass  on  the  case  In  assumpsit 
came  into  common  use  as  a  concurrent 
remedy  with  debt  on  promises  to  pay 
money,  not  under  seal,  it  was  long 
the  practice  in  that  action  to  prove 
the  non-joinder  of  the  co-contractor  at 
the  trial,  upon  the  general  issue  of 
nonassumpait  on  the  notion  that  a 
variance  was  thereby  established  be- 
tween the  .declaration  and  the  proofs. 
This  practice,  however,  under  tne  in- 
fluence of  Lord  Mansfield,  was  aban- 
doned In  Rice  v.  Shute.  Burr.  2611, 
a  case  which  was  followed  by  Abbott 
V.  Smith,  2  Wm.  Bl.  947.  and  has 
ever  since  prevailed  In  England  and 
America."  Per  Lewis.  J„  In  Wilson 
V.     McCormlck.     86    Va.    995,  997, 

II  SE  976  [clt  Metcalf  v.  Williams, 
104  U.  S.  93.  26  L.  ed.  666  :  Barry  v. 
Foyles,  1  Pet  (U.  S.)  314.  7  L.  ed. 
167 ;  Henderson  v.  Hammond,  19  Ala. 
840:  Williams  v.  Allen.  7  Cow.  (N. 
Y.)  816 ;  Seymour  T.  Mintum.  17  Jflhns. 
(N.  T,)  169,  8  AmD  880;  4  Minor 
Inst  (2d  ed)  680  marg.;  1  Smith 
Lead.  Caa.  (Tth  Am.  ed)  878  notes 
to  Rice  V,  Shuts].  See  also  Infra 
Sf  217,  218. 

[b]  HemlMni  of  aaaoelatlMb— In 
an  action  acidnst  member**  of  an  as^o- 
oiatlon  Individually,  if  plaintiff  names 


named,  defendants  should  Interpose  a 
plea  in  abatement;  and  if  they  du 
not  do  so,  those  who  are  named  must 
submit  to  judgment  against  them. 
Davison  V.  Holden.  66  Conn.  103  10 
A  616,  3  AmSR  40. 

|cj  Bdr*  fadai  <m  xaooffalMMe. 
—Where  all  terre-tenanis  are  not  sum- 
moned In  a  scire  facias  on  a  recog- 
nizance in  the  orphans'  court,  the 
others  may  plead  it  In  abatement 
State  V.  Townsend,  2  Del.  277 

[d]  ^PlWfc  ffood  If  only  part  of, 
olaJm  Joint— (1)  in  an.  action  against ' 
A,  »B,  and  C  for  work  done,  they 
pleaded  tliat  the  work  was  done  for 
them  jointly  with  another,  and  on 
trial  It  was  proved  to  be  so  aa  to 
part  of  the  work.  It  waa  held  that 
the  plea  waa  an  answer  to  the  actloa 
Hill  V.  WHite,  6  BIng.  N.  Cas.  23,  37 
ECL  489,  133  Reprint  9.  <2)  wfiere 
joint  liability  extends  only  to  part  of 
the  claim  the  rule  Is  the  same  not- 
withstanding joint  liability  la  not 
claimed  to  apply  to  all  of  the  Items  of 
plaintitTs  demand.  Wilson  v,  Wilson, 
12S  III.  A.  385. 

[e]  Objection  may  1m  taken  to 
part  of  oonnt^The  principle  that  If 
only  a  part  of  the  persona  who  are 
jointly  liable  to  plaintiff  are  sued,  and 
It  does  not  appear  on  the  face  of  the 
declaration  that  others  so  liable,  and 
living,  are  omitted,  those  who  are  sued 
can  take  a/ivantaKe  of  the  nonjoinder 
only  by  plea  in  abatement  is  not 
limited  to  cases  where  the  objection 
that  there  is  such  nonjoinder  applies^ 
■and  is  taken  to  the  whole  of  a  count 
to  which  it  is  pleaded.  Jotanson  v. 
Ransom,  24  Conn.  631. 

[f]  Vames  of  some  dafandasti 
•trloken  out^d)  Where  plaintiff  In 
assumpsit  amended  under  a  statute  by 
striking  out  the  names  of  some  A 
defendants.  It  was  held  that  the  other 
defendants  might  plead  In  abatement 
the  nonjoinder  of  those  whose  names 
had  been  so  stricken  out  Bliss  v. 
Bliss,  12  Mete.  (Mass.)  288.  Sea 
Wilson  V.  Never*  20  Pick.  (Mass.) 
30.  (2)  When  an  action  of  debt  is 
brought  on  a  Joint  Judgment  and  two 
of  the  parties  only  are  served,  the 
sheriff  returning  non  est  Inventus  as 
to  the  rest  of  defendants,  the  court 
cannot  allow  the  name  of  one  of 
defendants  who  waa  sued  and  served 
to  be  stricken  from  the  case ;  and  it 
may  be  taken  advantage  of  by  plea 
of  nonjoinder  filed  instanter  by  the 
other  defendant  Howell  v.  Shands, 
36  Ga.  66. 

[g]  Joint  oontraotom  aa  varlaaoe. 
—The  nonjoinder  of  one  of  several 
Joint  contractors  as  defendant  whoso 
liability  is  shown  by  the  evidence,  can 
be  taken  only  by  plea  In  abatement, 
and  cannot  be  taJten  advantage  of 
under  the  general  Isgue  on  the  ground 
of  a  variance  between  the  pleading 
and  proof.  Wilson  v.  McCormlck.  86 
Va.  996.  11  SE  976.  And  see  Hicks 
V,  Branton.  21  Ark.  186;  Hurley  v. 
Roche.  6  Fla,  746  ;  Walts  v.  McClure, 
10  Bush  (Ky.)  763  ;  White  v.  Perley, 
16  Me.  470  ;  Converse  v.  Symmes,  10 
Mass.  377 :  Fowler  v.  Kennedy.  2 
AbbPr  (N.  T.)  347  ;  Collins  v.  Smith, 
78  Pa.  423  ;  Chorpennlng  v.  Royce.  58 
Pa.  474  ;  Bellas  v.  Fagely.  19  Pa.  273  ; 
Nash  V.  Skinner,  12  Vt  219,  36  AmD 
338  :  Cocks  V.  Brewer,  11  M.  ft  W. 
61, 

[h]  Joint  otmtraotora;  Jury  charge. 

—In  an  action  on  a  contract  to  wit. 
to  recover  a  loan  which  defendant 
claims  waa  made  to  bim  Jointly  with 
another,  the  failure  to  Join  such  other 
person  aa  defendant  can  be  taken  ad- 
vantage of  only  by  a  plea  In  abate- 
ment ;  and  where  defendant  falls  to 
Interpose  such  a  plea,  it  Is  error  for 
the  trial  justice  to  charge  the  Jury 
"that  If  they  And  the  loan  was  made 
to  defendant  and  such  other  person 
Jointly,  they  must  And  for  defendant" 
Pearce  v.  Pearce,  67  HI.  207;  WllRon 
V.  BIcCormlck.  86  Va.  996,  11  SB  976. 
[1]   28oajolsd«r  at 
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for  abatenMpt  if  he  is  dead,^  or  if  he  is  a  nonresident 
or  otherwise  beyond  the  jurisdiction  of  the  court,  bo 
that  he  cannot  be  made  a  party,'  and  in  certain  other 
cases  in  which  nonjoinder  ia  excused."  The  general 
rale  applies  in  actions  quasi  ex  contractu.*  But  it 
does  not  necessarily  apply  in  statutory  actions*  In 
an  action  against  one  of  the  parties  upon  a  joint 
and  several  obligation,  or  under  the  statntes  in  some 
states  against  one  or  more,  nonjoinder  of  coparties 
cannot  be  pleaded  in  abatement,  and  this  rule 
applies  to  obligations  joint  in  form,  but  made  joint 
and  several  in  e£Fect  by  statute.*  And  it  has  been 
held  that  defendant  eannot  plead  in  abatement  a 
secret  partnership.^ 

Defect  apparent  on  record.  Although  there  are 
some  decisions  to  the  contrary,*  the  weight  of  author- 
ity is  to  the  effect  that  where  the  defect  of  parties 
aflirmatively  appears  on  the  face  of  the  record,  the 


pUiatUrs. — T^Tiere  plaintiff  declares  In 
assumpsit,  the  objection  that  other 
persana '  were  partners  with  defendant 
in  the  "busfness  in  which  the  contract 
is  alleged  to  have  been  made,  and 
should  have  been  Joined  as  defendants. 
Is  matter  of  abatement,  and  fs  only 
available  when  pleaded.  If  defendant 
falls  to  plead  It  In  abatement,  plalntirr 
may  prove  the  contract  of  the  Arm 
and  trie  partnership  and  have  Judg- 
ment agafnat  defendant  alone  for  the 
whole  debt,  every  partner  being  liable 
to  creditors  for  Arm  debta.  Smith  v. 
Cooker  31  Md.  174,  100  AmD  68. 

rj]  VmA  not  prove  knowtedc*  of 
partMnUp^— Where  defendant  pleads 
In  attatement  the  nonjoinder  of  his 
partners  who  were  Joint  promisors 
with  him.  In  order  to  support  the  plea 
he  is  not  obliged  to  prove  that  plainUtC 
when  he  contracted,  anew  be  was  deal- 
Ing  with  a  partnership.  Norwood  v. 
Sutton.  18  F.  Caa.  No.  10,S6S,  1  Cranch 
(*.  C.  327 :  Alexander  v.  McGinn.  3 
TTatts   (Pa,)  220. 

VoaJoiBder  of  sartnara  see  Fartner- 
fblp  [30  Cyc  666,  680  et  seq]. 

1.  Ctimmlngs  v.  People,  60  111.  132 ; 
Boseker  v.  Chamberlain,  160  Ind.  114, 
««  NB  448 ;  Williams  v.  Royle,  1  Lltt. 
'Ky.)  77  (holding  that  a  plea  In 
abatement  that  the  note  in  suit  was 
eiecuted  by  another  joint  obligor 
who  Is  dead  shows  on  Its  face  that 
the  suit  Is  properly  brou^rtit  against 
the  survivor)  ;  Llllard  v.  Planters* 
Bank.  4  Miss.  78  (holding  that  under 
a  statute  providing  that  the  maker 
uid  indoreer  of  a  note  residing  in 
the  state  shall  be  Joined  In  an  action 
itiereon  the  action  will  not  be  abated 
for  nonjoinder  of  said  Indorsers.  where 
the  record  does  not  show  that  the 
P«ntons  omitted  are  living  and  reside 
within  the  state)  ;  and  other  cases 
dted  Infra  this  section  text  and  note 
12.  See  Contracts  [9  Cye  864,  666]  ; 
Parties  [80  Cyc  1211.  ,  , 

a.  Boseker  v.  Chamberlain,  160  ind. 
114.  86  NB  448;  Searles  v.  North- 
w«tem  Mut.  L.  Ins.  Co.,  148  Iowa 
«5.  12G  NW  801,  29  LRANS  406 
and  note;  Hall  v.  Williams.  8  Me.  434 
'holding  thdt  where.  In  debt  against 
W  alone  on  a  Judgtnent  recovered  In 
(leorgia.  be  pleadeo  In  abatement  that 
one  of  the  Joint  Judgment  debtors  was 
nil!  iivlns  at  Boston,  Massachusetts, 
the  plea  was  bad  In  Maine,  since,  as 
the  other  debtor  was  living  out  of 
Uie  state,  the  action  was  well  brought 
unbtst  the  one  alone):  Llltard  v. 
Plant^s*  Bank,  4  Miss.  78.  And  see 
Xoya  V.  Barnard,  68  Ftod.  782, 11  CCA 
451.  Contra  Boykln  v.  Watson,  6  S. 
C.  L.  157  (holdlnff  tba^  In  a  ault 
uainst  tbe  administrator  of  an  obligor 
«  a  Joint  bond.  It  waa  a  good  plea 
tn  abatement  that  there  was  a  sur- 
TiviBg  obligor,  although  he  was  out  of 
the  state).  See  Contracts  [9  Cyc  864, 
(>S]. 

a.   See  Contracts  [9  Cyc  6651. 

4.  Allen  v.  Sewall.  3  Wend.  (N.  T.) 
317  (rev  aa  other  grounds  8  Wend. 
SU1:  Boaoo  T.  BandfoM.  Garth.  68, 

U  C.  J.-8J 


90  Reprint  638.  And  see  Patten  v, 
Magrath,  34  S.  C.  U  162.  33  AmD 
98.  Compare  Orange  Coimty  Bank  v. 
Brown,  3  Wend.   (N.  Y.)  158. 

6.  Hoard  v.  WUcox,  47  Pa.  61 
(holding  that  the  remedy  for  the  col- 
lection of  debts  dUe  by  a  manufactur- 
ing corporation  organized  under  the  act 
of  April  7,  1847,  and  its  supplements, 
was  special  and  the  requirements  of 
the  statute  must  be  strictly  followed ; 
that  a  creditor  who  sought  to  recover 
from  stockholders  on  the  Insolvency 
of  such  a  corporation  could  not  main- 
tain his  action  against  a  part  of  them 
sued  alone  without  Joining  the  cor- 
poration as  required  by  the  statute, 
even  though  he  had  previously  ob- 
tained Judgment  against  the  corpora- 
tion ;  and  that  defendants  ml^t,  under 
the  plea  of  payment  with  leave,  etc., 
take  advantage  of  the  nonjoinder  of 
the  proper  parties,  and  need  npt  plead, 
specially  In  abatement). 

e.  McKee  v.  Griffin,  60  Ala.  427; 
Jameson  v.  Smith,  19  Tex.  Civ.  A.  90, 
46  SW  864  iholdlng  that  the  liability 
of  the  members  of  a  firm  on  an  in- 
dorsement of  a  note  la  Joint  and  sev- 
eral, and  while  one  of  the  members 
of  the  firm,  when  separately  sued 
thereon,  may  have  the  others  made 
parties,  he  has  no  right  to  have  the 
action  abated  for  failure  of  plalntifis 
to  sue  all).  See  Contracts  [9  Cyc 
667];  Parties  [30  Cyc  1211. 

T.  Cammack  v.  Johnson,  2  N.  J. 
Eq.  163 ;  De  Mautort  v.  Saunders.  1 
B.  ft  Ad.  898,  20  BCL  534,  109  Re- 

Srlnt  836  ;  Mullett  v.  Hook.  M.  ft  M. 
8,  22  ECL  480  [not  foil  Rice  v, 
Shute.  5  Burr,  3611,  98  /Reprint  874, 
W.  Bl.  695,  96  Reprint  409 ;  Dubois  v. 
Ludert,  5  Taunt.  609,  1  ECL  312.  128 
Reprint  828].  Compare  Brealsford  v. 
Meade,  1  Teates  (Pa.)  488.  Contra 
Rla  V.  Rand.  4  N.  H.  807.  See  Part- 
nership [30  Cyc  666,  682]. 

8.  See  Onverse  v.  Symmes.  10 
Mass.  377  :  Nealley  v.  Moulton,  12  N. 
H.  486  ;  Gray  v.  Sharp,  83  N.  J.  L. 
102,   40  A  771. 

9.  Conn.-— Belden  v.  'Curtis,  48 
Conn.  82. 

(3a.~Raney  v.  McRae,  14  Ga.  689, 
60  AmD  660. 

III.— Sandusky  v.  Sldwelt,  178  ni. 
493.  60  NE  1003  [aff  78  IH.  A.  491]: 
Slnshelmer  v.  William  Skinner  Mfg- 
Co.,  166  111.  lie,  4V  NE  362  [rev  64 
III.  A  151  ] ;  Cumminge  v.  People,  60 
III.  133. 

Ind.— Gilbert  v.  Allen,  57  Ind.  524 ; 
Bragg  v.  Wetzel,  6  Blackf.  95. 

Ky. — Walts  v.  McClure,  1 0  Bush 
768;  Com.  v.  Davis,  9  B.  Mon.  128. 

Me.— State  v.  Chandler.  79  Me.  173, 
8  A  663:  Harwood  v.  Roberts,  6  Ue. 
441. 

Md.— Bowie  V.  Neale.  41  Md.  124: 
Merrick  -v.  Bank  of  Metropolis,  8  Olll 

69. 

Miss.— Lewis  V.  State,  66  Miss.  4<S, 
4  S  439 ;  Halsey  v.  Nmton,-  46  Mlsa 
703,  7  AmR  748:  Ullard  v.  Planters' 
Bank.  4  Mtos.  71. 


objection  need  not  be  raised  by  plea  in  abatemoit, 
but  may  be  taken  advantage  of  either  by  demurrer, 
motion  in  arrest,  or  on  writ  of  error."  In  some  cases 
it  is  held  that  the  declaration  is  bad  on  demurrer, 
motion  in  arrest,  or  writ  of  error,  where  it  shows  on 
its  face  that  the  promise  was  made  by  defendant 
jointly  with  others,  who  are  not  joined,  unless  it  also 
shows  that  the  other  promisors  are  dead,  or  other- 
wise accounts  for  their  not  being  joined  in  the  action, 
it  being  presumed  that  they  are  still  alive  unless  the 
contrary  appears.^"  But  in  other  eases  it  is  held 
that  in  determining  when  the  defect  is  apparent  upon 
the  face  of  the  pleadings,  the  allegations  will  be 
strictly  construed  in  favor  of  the  judgment  and  pro- 
ceedings, and  no  intendment  will  be  made  in  support 
of  the  demurrer  or  motion  in  arrest  and  therefore 
a  nonjoinder  can  be  availed  of  otherwise  than  by 'plea 
in  abatement  only  where  the  declaration  affinna- 

N.  J.— Smith  V.  Wller,  49  N.  J.  L. 
621.  13  A  89. 

N.  T. — Burgess  v.  Abbott,  6  Hill 
136 ;  Whltaker  v.  Toung,  2  Cow.  669. 

Tex. — Davis  v.  Willis,  47  Tex.  164 ; 
Anderson  v.  Chandler,  18  Tex.  486. 

Vt — McGregor  v.  Balch.  17  VL  662; 
Needbam  v.  Heath,  17  Vt.  323  ;  Roberts 
V.  Mcl^ean,  16  Vt.  608.  42  AmD  629. 

Va, — Wilson  V.  McCormlck,  8ft  Va. 
996,  11  SE  976 ;  Pnmty  v.  Mitchell, 
76  va  169:  Newell  v.  Wood,  1  Munf. 
(15  Va)  666;  Saunders  v.  Wood,  1 
Munf.  (15  Va)  406;  Leftwich  v. 
Berkeley,  1  Hen.  ft  M,  (11  Va.)  61; 
Cook  V.  Berkley,  3  Call  (7  Va>  878. 

Eng. — Rex  v.  Toung,  Anstr.  ,448; 
Scott  v.  (3odwln..l  B.  A  P.  67/126 
Reprint  782  ;  Rice  V.  Shute,  6  Burr. 
2611,  93  Reprint  374,  W.  Bl.  696,  96 
Reprint  409 ;  Jeffreson  v.  Morton,  2 
Saund.  6.^  note  10,  86  Reprint  640; 
Cabell  V.  Vaughan,  1  Saund.  291  note, 
86  Reprint  389  ;  Eccleston  v.  CUpBham, 
1  Saund.  163,  85  Reprint  168. 

10.  U.  3.— Gllman  v.  Rives,  10  Pet. 
298,  9  L.  ed.  432.  See  Barry  v.  Foyles, 
1  Pet.  311,  7  Ii.  ed.  167. 

111. — Slnshelmer  v.  Williams  Skinner 
Mfg.  Co.,  166  111.  in,  46  NE  262  [reV 
64  111.  A  161]  ;  Cummlngs  v.  People. 
50  III.  132;  Thompson  v.  Strain,  16 
ni.  369  ;  Puschel  v.  lioover,  16  111.  340. 

Me. — State  v.  Chandler.  79  Me.  172, 
8  A  663  ;  Harwood  v.  Roberts,  6  Ma 
441. 

Md. — Hanley  v.  Donoghue,  69  Md. 
239.  43  AmR  S54 ;  Merrick  v.  Bank  of 
Metropolis,  8  Gtll  69. 

Vt — McGregor  v.  Balch,  17  Vt. 
662. 

Va — Newman  v.  Graham,  8  Munf. 
(17  Va)  187  ;  Newell  v.  Wood,  1  Munf. 
(16  Va.)  555;  Wlnslow  v.  Com..  3 
Hen.  ft  M.  (12  Va)  469  ;  Leftwich  v. 
Berkeley,  1  Hen.  ft  M  (11  Va)  61. 

11.  Belden  v.  Chirtis,  48  Conn.  33 
(where  the  court  said -that  In  order 
to  take  advantage  of  a  defect  of 
parties  apparent  on  the  face  of  the 
declaration,  plaintiff  must  have  alleged 
all  that  It  would  be  necessary  for  a 
defendant  to  allege  in  a  plea  of  abate- 
ment). 

[a]  Zlliurtratlom  of  record  not 
■howlaff  defect. — ^In  Douglas  v. 
Chapin,  26  Conn.  76,  a  writ  tn  as- 
sumpsit described  the  party  defendant 
as  C.  ft  Co.  a  firm  doing  business  In 
H.  and  consisting  ^f  C,"  and  the  dec- 
laraticm  throughout  used  the  term  "de- 
fendants." Service  was  made  on  C 
alone,  and  he  alone  appeared  and 
made  defense.  In  support  of  the  dec- 
laration plaintiff  gave  tn  evidence  a 
contract  signed  "C.  and  Co."  On  the 
trial  C  requested  the  court  to  charge 
the  Jury  that  there  could  be  no  re- 
covery against  him  alone,  and  the 
court  refusing,  and  %  verdlot  being 
rendered  for  platntUt  ha  moved  in 
arrest  of  Judgment  on  the  same 
ground.  It  was  held  that  as  the  writ 
stated  explicitly  that  the  Arm  con- 
sisted of  C,  It  did  not  appear  upon  Ita 
face  that  there  were  other  partnara 
who  should  have  t>e«i  jobied.  and  thM 
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tively  diows  not  only  that  there  are  other  joint 
contractors  who  are  not  joined,  but  also  that  such 
contractors  are  still  living.^ 

[$  202]  (2)  Torts.  The  rule  as  to  nonjoinder  of 
defendants  in  actions  ex  contractu  does  not  apply 
in  actions  ex  delicto.  On  the  contrary,  in  trespass, 
trover,  case,  and  other  actions  for  a  tort  committed 
by  two  or  more  tenants  in  common,  partners,  or  other 
persons,  plaintiff  may,  as  a  general  rule,  sue  any 
or  all  of  them  at  his  election,  and  if  he  sues  less 
than  all,  tiie  nonjoinder  of  the  others  is  no  ground 
for  abatement. An  exception  exists,  however,  in 
cases  where  the  title  to  realty  is  brought  in  qil^ 
tion.^*  And,  as  we  have  seoi,  the  mle  in  relation 
to  actions  on  eontraet  applies  in  actions  quasi  ex 
contractu." 


[$  203]  c.  Statntory  Provisions.  In  many  states 
the  effect  of  a  nonjoinder  of  parties  plaintiff  or 
defendant  and  the  mode  of  raising  the  objection  is 
now  regulated  by  statute,  and  common-law  rules  are 
no  longer  applicable,^'  as,  for  example,  in  the  case 
of  statutes  permitting  actions  against  one  or  more 
partners  or  other  joint-  promisors  or  obligors  without 
joinder  of  the  others,^^  and  statute  authorizing  the 
issue  of  process  against  the  omitted  parties,"  or 
requiring  the  court  to  order  them  to  be  brought  in." 
Under  the  code  provisions  in  many  states  the  objec- 
tion that  there  is  a  nonjoinder  or  defect  of  parties 
plaintiff  or  defendant  must  be  taken  by  demurrer 
where  the  defect  appears  on  the  face  of  the  com- 
plaint, or  by  answer  or  plea  where  it  does  not  so 
appear,  and  if  it  is  not  so  taken  it  is  waived.*** 


therefore  advantage  of  the  nonjoinder. 
If  there  were  In  fact  other  partners, 
could  have  been  taken  onlr  by  plea. 
In  abatement. 

U.  Ark. — ^Hamilton  v.  Buxton,  6 
Ai^  24 ;  T^lor  v.  Auditor,  2  Ark.  174. 

Conn. — Belden  t.  Curtli.  48  Conn. 
S2. 

aa. — Raney  v,  MoRae,  14  Oa,  689, 
60  AmD  etO, 

Ind.— Gilbert  v.  Allen,  67  Ind.  624; 
Dillon  V.  State  Bank,  6  BlackC.  6; 
Bragg  V.  Wetcel,  6  Blackf.  96. 

Ky. — Com.  V.  Davis,  9  B.  Mon.  128  ; 
Tharp  V.  Farquar,  0  B.  Mon.  S ; 
Harrow  v.  Dugan,  «  Dana  341 ;  Allen 
V.  Lucket,  S  J.  J.  Marsh.  164 ;  Mackall 
V.  Roberts,  S  T.  B.  Mon.  180. 

MlSB.— UUard  t.  Planters'  Bank,  4 
Miss.  78. 

N.  H.— Nealley  v.  Moulton.  12  N.  H. 
4S6. 

N.  T.— Burgns  v.  Abbott.  1  HiU  476, 
[aff  «  HiU  1S5]. 
Pa.-— GeddiB  v.  Hawk,  10  Serg.  ft 

B.  88. 

Ter.— Davis  v.  ■Willis,  47  Tex.  164 ; 
Anderson  v.  Chandler,  18  Tex.  436. 

Vt. — Roberts  v.  McLean,  16  Vt.  608, 
42  AmD  629. 

Eng. — Rice  v.  Shute,  6  Burr.  2611, 
98  Reprint  874.  W.  Bl.  696,  96  Reprint 
409  ;  Rees  v.  Abbott,  Cowp.  882,  98 
Reprint  1886 ;  BovlU  v.  Wood,  2  M.  & 
S.  23,  106  Reprint  291 ;  Cabell  v. 
Vaughan,  1  Saund.  291  and  notes,  86 
Reprint  389 :  Hawkins  v.  Ramsbottom, 
6  Taunt  179,  1  BCL  349,  128  Reprint 
1002. 

[a]  mcooxd  flUsnt  tM  to  Uf*  or 
OMth  Of  ooutraotor*— Burgess  v^ 
Abbott.  «  Hill  (N.  T.)  136,  it  was 
held  that  where  tho  declaration  dis- 
closes Uut  there  Is  another  person  who 
otight  to  be  joined  aa  defendant  if 
Mil!  Itvlng,  but  does  not  show  whether 
he  Is  alfvo  or  dead,  advantage  of  the 
nonjoinder  may  be  taken  by  special 
demurrer  or  by  motion  in  arrest ;  and 
this  rule  was  said  to  apply  as  well  to 
cases  where  the  declaration  Is  upon 
a  judgment,  recognisance,  or  other 
matter  of  record  as  where  It  Is  uiwn 
a  contract. 

[b]  .pTMuivtioa  M  to  oontlnaano* 
of  ma. — "It  M  contended,  that  as  the 
declaration  shows  that  the  bond  was 
executed  by  all  the  persons  named 
therein  as  obligors,  the  presumption 
Is,  that  all  are  still  alive,  and  there- 
fore the  nonjoinder  of  one  of  them 
as  a  defendant.  Is  an  available  ground 
of  demurrer.  But  however  this  pre- 
sumption may,  to  a  reasonable  extent, 
prevail  in  other  cases,  It  Is  not  in- 
dulged to  any  extent  on  the  face  of 
the  pleadings,  either  In  support  of  a 
demurrer  to  the  declaration,  or  in 
favor  of  a  plea  fn  abatement  for  non 

Joinder  of  a  co-obligor."  Com.  Davis, 
R  Mon.  (Ky.)  128,  129. 

[c]  ValM  exoiue  for  nonjoinder.— 
When  the  nonjoinder  of  a  Joint  ob- 
ligor Is  by  the  declaratitsi  alleged  to 
be  because  he  Is  dead,  and  he  Is  in 
fact  alive,  defendant  should  plead  In 
abatement  that  he  Is  not  dead.  DavU 
V.  WUllit  47  Tex.  164. 


IX  U.  S. — McDonald  v.  McAdams. 
151  Fed.  781. 

111.— Fisher  v.  Cook,  23  Til.  A  621 
[aff  126  111.  280,  17  NB  763], 

Kan. — Kansas  City  v.  Slangstrom, 
68  KUL  431.  86  P  706. 

Ky. — Swlgert  v.  Graham,  7  B.  Von. 
661. 

La. — ^Byme  V.  RIddell,  9  La.  Ann. 
670 ;  Pascal  v.  Ducroa,  8  Rob.  112,  41 

AmD  294. 

Mass. — Mllford  v.  HolntKik,  9  Allen 
17,  86  AmD  735  ;  Buddlngton  v. 
Shearer,  22  Pick.  427. 

N.  M.— U.  S.  V.  Oumm.  9  N.  M.  611, 
68  F  398 

N.  Y.— Roberts  v.  Johnson.  68  N.  T, 
613 ;  Orange  County  Bank  v.  Brown, 
3  Wend.  168 ;  Low  v.  Mumford.  14 
Johns.  42^  7  AmD  469  ;  Rose  v.  Oliver, 
2  Johns.  866;  Livingston  v.  Bishop,  1 
Johns.  290.  8  AmD  880. 

N.  C— Mode  V.  Penland.  98  N.  C 
292;  Orabam  v.  Houston.  16  N.  C. 
322. 

Or. — Warner  v,  De  Armond,  49  Or. 
199,  89  P.  378,  90  P.  1113. 

Eng. — Rice  V.  Shute,  6  Burr.  2611, 
98  Reprint  374.  W.  BL  695,  96  Re- 
print 409  :  Mitchell  v.  Tazteltt,  6  T.  R. 
649,  101  Reprint  862. 

See  Torts  [38  Cyc  490]. 

14.  Southard  v.  HUl,  44  Me.  92,  69 
AmD  86 ;  Bumner  v.  Tlleston,  4  Pick. 
(Mass.)  808:  Low  v.  Mumford,  14 
Johns.  (N.  Y.)  426,  7  AmD  469  : 
Mitchell  V.  Tarbutt.  6  T.  R.  649,  101 
Reprint  868.  See  Fisher  v.  Cook.^28 
in.  App.  621  [aft  126  UL  280,  17  KB 
763]. 

15.  See  supra  S  201  text  and 
note  4. 

16.  See  statutes  of  the  several 
statesL  See  also  Parties  [30  Cyc  118 
et  seq,  184  et  seq,  140  et  eeq]. 

17.  Johnson  v.  Byrd,  18  P.  Cas. 
No.  7.276,  Hempst.  484  (Arkansas 
statute):  Bradford  v.  Taney,  80 
Ark.  763;  Kaestner  v.  Chicago  First 
Xat.  Bank,  170  III.  S28,  48  NE  998 
{aff  68  III.  A.  4601  ;  Davis  v.  Sand- 
erlin,  22  N.  C.  389.  Such  a  statute 
has  been  held  not  to  apply  to  an  oral 
contract  Denver  Exch.  Bank  v.  Ford, 
7  Colo.  314.  3  P  449.  See  Contracts 
[9  Cyc  654.  707]. 

18.  Millus  V.  Marsh,  1  Dlsn.  (Oh.) 
612,  12  Oh.  Dec,  (Reprint)  766 
(holding  that  under  the  Ohio  code  a 
suit  did  not  abate  for  the  want  of 
parties,  although  the  defect  might  be 
taken  advantage  of  by  plea  In  abate- 
ment suggesting  the  names  of  the 
parties  and  process  might  '  issue 
against  them). 

18.  Searles  v.  NcHthwestem  Hut. 
U  Ins.  Co.,  148  Iowa  66,  69,  186  NW 
801  (holding  that  under  Code  I  8466, 
providing  that  "the  court  may  deter- 
mine any  controversy  between  parties 
before  It  when  it  can  be  done  without 
prejudice  to  the  rle-hts  of  others,  or 
by  saving  their  rights ;  but  when  the 
determination  of  the  controversy  be- 
tween the  parties  before  the  court 
can  not  be  made  without  the  presence 
of  other  parties,  it  must  order  them  to 
be  brought  in,"  ths  remedy  for  failure 


to  bring  in  necessary  parties  ^s  not  by 
pleading  by  way  of  abatement,  but  by 
motion  that  the  court  order  such 
parties  to  be  brought  in)  ;  Pitkin  v. 
Roby,  48  N.  H.  138  (holding  that 
under  Rev.  St.  c  186  )  78,  providing 
that  "no  action  shall  be  abated  by  the 
plea  that  there  are  other  plaintiffs  or 
defendants  who  ought  to  be  joined 
therein,  but  such  persons  may  be  made 
parties  to  the  action  upon  such  terms 
as  the  court  shall  order,"  plaintiff  may 
be  allowed  to  amend  his  writ  by  adci- 
Ing  new  plalntltCs  or  defendants  when- 
ever his  action  would  fail  or  be  liable 
to  fall  without  such  new  parties.  In 
whatever  form  the  objection  might  be 
liable  to  be  made)  ;  Swenson  v.  wells, 
140  Wis.  316,  122  NW  724  (holding 
that,  under  St  [1898]  |  2610,  pro- 
viding that  when  a  complete  determin- 
ation of  the  controversy  cannot  be 
had  without  the  presence  of  any 
person,  not  a  party,  having  an  interest 
in  the  subject  matter,  the  court  shall 
order  him  brought  in,  if  a  contract 
for  the  sale  to  defendant  of  an  auto- 
mobile, for  which  plaintiff  brought 
replevin,  was  made  jointly  with 
plaintiff  and  another,  so  that  such 
other  was  a  necessary  party  to  the 
action,  the  court  should  not  have 
abated  the  action,  but  should  have 
ordered  him  brought  In). 

ao.  U.  S.— Gentry  v.  SlnflAeton.  128 
Fed.  679,  63  CCA  281  [all  4  Ittd.  T. 
846,  67  8W  898]. 

Cal. — Reclamation  Dist.  v.  Van 
Loben  Sels,  146  CaL  181,  78  P  638  ; 
Baldwin  v.  Second  St  R.  Cable  Co., 
77  Cal.  290,  19  P  644. 

Ind. — Western  Union  Tel.  Co.  v. 
State.  166  lad.  492,  76  NB  100,  3 
LRANS  163,  6  AnnCas  880;  Boseker 
V.  Chamberlain,  160  Ind.  114,  66  NB 
448;  Carmien  v.  Cornell,  148  Ind.  83, 
47  NB  216';  Hoore  v.  Hanuon,  142 
Ind,  656,  41  NB  699;  Watts  v. 
Sweeney.  127  Ind.  116,  26  NB  680,  22 
AmSR  616 ;  Atkinson  v.  Mott  108  Ind. 
431,  26  NB  217 ;  Sheridan  Oas.  etc., 
Co.  V.  Petu^on,  19  Ind.  A.  262,  49  NB 
867,  66  AmSR  402  and  note. 

Kan. — Foster  v.  Lyon  County,  63 
Kan.  43,  64  P  1037. 

Mo. — State  v.  True,  20  Mo.  A  176. 

Nebr. — Union  Pac.  R.  Co.  v.  Vincent, 
68  Nebr.  171.  78  NW  457  :  Castile  v. 
Ford,  63  Nebr.  607,  73  NW  946. 

N.  T. — Sullivan  v.  New  York,  etc.. 
Cement  Co.,  119  N.  T.  848,  28  NE  830; 
Ostrander  v.  Weber,  114  N.  Y.  96,  21 
NE  112:  Carr  v.  Security  Ins.  Co., 
109  N.  T.  604,  17  NB  869;  Oroot  v. 
Agens,  107  N.  T.  628.  14  NB  497; 


AmD  661 ;  Karelsen  v.  Sun  Fire  Offlce, 
46  H\m  144 ;  Blount  v.  Wetherell.  82 
Hun  386  ;  Brown  v.  Brown,  29  Hun 
498  ;  Maxwell  v.  Pratt,  24  Hun  448  ; 
Browning  v.  Marvin,  22  Hun  647  ; 
RlHley  V.  Wightman,  13  Hun  163; 
Qock  V.  Keneda,  29  Barb..l20. 

N.  D.— Ross  T.  Pagei.  11  N.  D.  468, 
92  NW  822. 

See  generally  Parties.  ■ 
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[$  204]  14.  MifljoindM  of  Parties"— a.  Plain- 
tiffs—(1)  Contracts.  In  the  abssnce  of  a  statute,*' 
misjoinder  of  plaintifEs  in  an  action  ex  contractu, 
as  in  the  ease  of  a  suit  by  plaintifiEs  jointly  on  a 
several  contract,  is  fatal,  and  while  it  has  been  h^ld 
that  it  may  be  pleaded  in  abatement,''  it  need  not 
be  so  pleaded,  bat  may  also  be  taken  advantage  of  in 
bar  at  the  trial,  under  the  general  issue  or  general 
denial,  as  ground  for  nonsuit  because  of  variance,'* 
or,  if  the  objection  appeaia  on  the  face  of  the  record, 
by  demurrer,  motion  in  arrest,  or  writ  of  error." 

205]  (2)  Torts.  In  the  absence  of  a  sUtute,^ 
misjoinder  of  plaintiffs  is  equally  fatal  in  actions 
for  tort  and  may  be  taken  advantage  of,  without 
pleading  it  in  abatement,^^  as  ground  for  nonsuit 
at  the  trial  under  the  general  issue  or  denial,^  or, 
where  it  appeais  on  the  face  of  the  record,  by 
danurrer,  motion  in  arrest,  or  writ  of  error." 

[$  206]  (3)  Real  Actions.  The  rule  that  if  too 
many  persons  be  made  plaintiffs  in  an  action  the 
objection  may  be  taken  advantage  of  as  ground  for 
DODSait,  or,  if  it  appear  on  the  record,  by  demurrer, 
moticm  in  arres^  or  irrit  of  error,  has  been  held 


applicable  also  to  real  actions.***  By  statute  in  aome 
jurisdictions  the  action  abates  as  to  the  party  im- 
properly joined  and  proceeds  in  the  name  of  the  other 
plaintiff  or  plaintiffs."- 

207]  (4)  Action  for  Penalty.  The  same  rules 
apply  in  a  qui  tarn  action  of  debt  for  a  statutory 
penalty.** 

H  208]  (6)  Action  by  Husband  and  Wife;  Ille- 
gality of  Marriage.  As  a  rule,  the  fact  that  per- 
sons suing  as  husband  and  wife  are  not  'lawfully 
married  is  matter  in  abatement,  and  in  order  that 
it  may  be  available  it  must  be  so  pleaded."  The 
contrary,  however,  has  been  held  in  an  aetion  of 
common-law  ejectment." 

209]  b.  Defendants— (1)  Contracts.  Mis- 
joinder of  defendants  in  actions  ex  contractu  has 
been  held  ground  for  abatement  but  the'  common- 
law  authorities  show  that  a  plea  in  abatement  is  not 
necessary.  On  the  contrary,  in  the  absence  of  a 
statute,  if  a  joint  contract  is ,  not  proved  against 
all  defendants,  except  where  there  is  matter  going 
to  the  personal  disdiarge  of  one  or  more  of  them, 
plaintiff  mnat  be  nonsuited  at  the  trial;*'  or,  if  it 


n.   Vltf«lBdMr    of    pavtlM  see 

Putles  fM  Cyo  140  et  seq]. 

as.    See  |  212. 

as.    Snell  V.  De  Land.  4S  m.  82S. 

M.  Ala.— Bell  T.  Allen,  5S  Ala.  125. 

III. — Snell  V.  De  Land,  43  111.  323  ; 
f^banks  v.  Badg<er,  46  IlL  A.  644  ; 
McKone  v.  WUltams,  37  111.  A.  B91. 

Ky. — Brent  v.  Tlvebaugh,  12  B. 
Hon.  87. 

Ue. — turner  v.  ConninKham,  2  Me. 
117  faction  on  Implied  promise  tor 
money  had  and  recuved). 

Mass. — Tuttle  v.  Cooper,  10  Pick, 
£81 :  Grozler  v.  Atwood,  4  Pick.  234. 

Mich.— WMght  V.  Relnelt,  118  Mich. 
€38.  77  NW  246  (action  appealed  from 
jnstlce^s  court  and  not  within  statute 
and  rule  of  court  relating  to  mls- 
^inder). 

N.  Y. — Doremus  v,  Selden,  19  Johns. 
213  faction  (or  money  paid  to  the  use 
of  defendant). 

N.  C— Bond  V.  Hilton,  61  N.  C. 
ISO. 

Oh.— Waldsmlth  t.  Waldamlth,  2 
Ofa.  16«. 

Pa. — ^Herou  t.  HoSna*,  8  Itawle  SB8. 
Tex. — ^HoUtanan  t.  Hosen,  «  Tex. 
»1. 

'Bag. — Shlrrefl  v.  Wllks,  1  Kaat  48, 
102  Reprint  19. 
ra]    Ja  an  action  of  book  aoeonat 

f  1  >    advantage    of   a   misjoinder  of 

JilaJntlfTs  can  be  taken  before  the  aud- 
[or  (Dennison  v.  Boylston,  48  Vt 
489),  f2)  or  m  court  on  the  coming 
In  of  the  auditor's  report  fOoodale  v. 
Froet.  S9  Vt  491,  8  A  SSO;  Oay  v. 
Rorere,  18  Vt  842). 

as.  Conn.— White  v.  Portland,  87 
Conn.  a72.  84  A  102S. 
Ga. — Oovemor  v.  Hicks,  IS  Qa.  189. 
Ky. — Brent  v.  Tirebaugh,  12  B.  Mon. 
87;  Blakey  7.  Blakey,  2  Dana  460. 

Mass. — Cofran  v.  Shepard,  148  Mass. 
582,  30  NB  181 :  Whiting  Cook,  8 
Allen  <3. 

N.  J.— Robliiwm  Scull.  S  N.  J.  L. 
388. 

N.  Y.— Robertson  v.  Smith,  18  Johns. 
469.  9  Ami)  227. 

N.  C. — Bond  r.  Hilton.  51  N.  C. 
180. 

Pa. — Heron  -r.  Hoffner,  S  Rawie 
392.  And  see  Xx>ckhart  v.  Powers,  2 
"Wstts  371. 

E:ng. — Cook  V.  Batchellor,  3  B  A  P. 
150.  127  Reprint  88  [clt  Coryton  v. 
LIthebye.  2  Saund.  US,  117  note  2, 
IS  Reprint  823]  :  Woraley  v.  Charnook, 
Cro.  Elix.  473,  78  Reprint  786. 

36.    See  Infra  f  818. 

ST.  Oerty  v.  Oerry,  11  Gray 
'Maas.)  381. 

28.  Patton  Crow,  88  Ala.  4S*: 
Khoades  v.  Booth,  14  Iowa  S76  (acUon 
for  nalldotts  prosecution) ;  Gerry  v. 
Gerry,  11  Oray  (Haaa)  881;  Qiover 


V.  Hunnewell,  <  Pick.  (Mass.)  SS2: 
Hurray  v.  Webster,  6  N.  H.  891.  And 
see  Vinton  v.  Wetoh,  »  Pick.  <Hass.) 
87. 

as.  Conn. — Leavet  v.  Sherman,  1 
Root  169  (where  three  partners  de- 
clared for  an  illegal  arrest  and  im- 
prisonment of  two  of  them,  and  the 
declaration  was  held  bad  on  demurrer 
because  it  did  not  appear  that  any 
joint  Interest  was  Injured)  ;  Alnsworth 
V.  Allen,  Kirby  145  (where  two  per- 
sona sued  for  an  Injury  caused  by  a 
vexatious  suit  brought  against  them 
Jointly,  and  the  Judgment  was  arrested 
because  their  Injury  was  In  law 
several ) . 

Iowa. — Rhoads  t.  Booth,  14  Iowa 
675. 

Mass. — Gerry  v.  Gerry,  11  Gray 
381.  And  see  Hill  v.  Davis,  4  Mass. 

137. 

Mich. — Rogers  t.  Rasmor,  108  Hlch. 
473.  60  NW.980. 

Pa. — Pennsylvania  R.  Co.  v.  Bock, 
93  Pa.  427  (where  it  was  conceded 
that  a  motion  In  arrest  would  lie  If 
the  misjoinder  was  apparent  of  record, 
but  It  was  held  that  in  the  case  at 
bar  the  error  was  not  apparent  of 
record).  See  Lockhart  v.  Power,  2 
Watts  371. 

Tex. — May  v,  Slade,  24  Tex.  206. 

See  Read  v.  Sang,  81  Wis.  678. 

[a1  By  •zoepttcm  IB  Snaa^ 
Texas  Mexican  R.  Ca  t.  Lewis,  (Civ. 
A.)  99  SW  677. 

[b]  Jolndes  of  rarrlTor  aaA  zep- 
reaentatlTe  of  deoeased. — ^In  an  action 
by  two  Joint  owners  of  a  vessel  against 
a  captain  for  negligence  in  making 
a  voyage  it  was  held  that  upon  the 
death  of  one  of  them  the  right  of 
carrying  on  the  action  survived  to" 
plaintiff,  and  that  It  was  a  misjoinder 
to  bring  In  the  executor  of  the  de- 
ceased partner.  It  was  also  held  that, 
as  a  misjoinder  appeared  on  the 
record,  It  was  error  to  order  a  non- 
suit, but  that  the  objection  should  be 
taken  by  demurrer,  writ  of  error,  or 
motion  In  arrest  of  judgment  Bond  v. 
Hilton.  Gl  N.  C.  180. 

30.  Lockhart  v.  Power,  2  Watts 
(Pa.)  371  (holding  therefore  that  If 
one  who  has  previously  parted  with  his 
title  be  Joined  as  plaintiff  in  an  action 
for  partition  it  Is  fatal  to  the  action). 

ai.  Coles  V.  Jamerson,  112  Va  311, 
71  SE  618. 

32.  Vinton  v.  Welsch,  9  Pick. 
(Mass.)  87;  Hill  v.  Davis,  4  Mass. 
187.    See  Penalties  [30  Cyc  1345]. 

33.  Ark. — lAster  v.  Tollver,  11  Ark. 
460. 

Me.— Wlnslow  v.  Gilbreth.  49  Me.  678. 
Masa — Coombs    v.    Williams,  16 
Masa  848. 


N.  C— Hobbs  V.  Bush.  19  K.  C.  608. 

Eng. — Dickenson  v.  Darla,  8tr.  480, 
93  Reprint  648. 

84.  Lopez  V.  Mayor,  1  Yeates  (Pa.\ 
651  (holding  that  in  ejectment  at 
common  law  by  persons  suing  as  hus- 
band and  wife  In  the  wife's  right,  de- 
fendant may  show  under  the  general 
Issue  that  the  woman,  was  the  wife  of 
another  person,  since,  if  she  was  not 
the  wife  of  plaintiff,  the  latter  could 
not  join  with  her  in  making  the  lease 
to  the  nominal  plaintiff,  as  alleged 
In  the  declaration,  and  therefore  the 
nominal  plaintiff,  the  fictitious  lessee, 
must  be  nonsuited  for  want  of  show- 
ing a  title  In  himself ;  the  court  saying 
that,  "though  the  lease  to  the  nominal 
plaintiff  be  a  fiction,  which  Is  ad- 
mitted by  the  common  rule,  yet  it 
must  be  pursued  with  correctness  and 
accuracy'^) . 

35.  Oasquet  v.  Fisher,  15  Miss.  313 
(holding  that  It  is  a  good  plea  In 
abatement  of  an  action  ex  contractu 
that  too  many  persons  are  Joined  as 
defendants,  as  where  three  persona  are 
sued  as  members  of  a  Arm  and  the 
plea  In  abatement  sets  up  that  the  Arm 
was  composed  of  but  two).  Contra 
StaAord  v.  Nutt,  61  Ind.  686  (holding 
that  In  an  action  against  two  or  more 
persons  an  answer  showing  that  de- 
fendants are  not  jointly  liable  is  not 
a  good  plea  in  abatement,  as  the  gen- 
eral denial,  like  the  general  Issue  at 
common  law,  puts  plaintiff  upon  proof 
of  the  joint  liability  of  all  defendants 
If  he  would  obtain  a  Joint  Judgment). 

[a]  3>«atli  of  joint  obllffor  befon 
■alt^Where  two  Joint  covenantors 
are  sued  for  breach  of  the  covenant, 
after  the  death  of  one  of  them  the 
sur\'iv<M'  may  plead  in  abatement  to 
the  action,  and  the  declaration  Is  not 
rendered  sufficient  by  dlsrantlnuance 
as  to  the  deceased  covenantor. 
Rowan  v.  Woodward,  2  A.  K.  Marsh. 
(Ky.)  140. 

36.  See  Infra  I  212. 

37.  U.  S.— Blight  v.  Ashley,  3  P. 
Cas.  Na  1,641,  Pet.  C.  C.  16. 

Conn. — Waloott  t.  Canfleld,  8  Conn. 
194. 

Ill, — Supreme  Lodge  A,  O.  U.  W.  v. 
Zuhlke,  129  III.  298,  21  KB  789  [aff 
30  111.  A.  98];  Kimmel  v.  Shultz,  1 
III.  169. 

Ky.— Waits  V.  McCIure,  10  Bush 
763;  Brown  v.  Warner,  2  J.  J.  Marsh. 
37 :  Erwin  v.  Devlne,  2  T.  B.  Mon. 
124. 

Mass. — Tuttle  v.  Cooper,  10  Pick. 
281 ;  Buraham  v.  Webster,  5  Mass, 
266. 

N.  H. — Peebles  v.  Rand,  43  N.  H. 
887. 
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appears  cm  the  face  of  the  record  that  too  many 
persons  are  made  defendants,  the  objection  may  be 
raised  by  demurrer,  motion  in  arrest,  or  6n  writ  of 
error."  It  is  no  ground  for  a  plea  in  abatement 
that  a  person  reaUy  or  nominally  interested  is  made 
a  party  defendant  instead  of  being  joined  as  a 
plaintiff." 

210]  (2);  Torts.  It  has  been  held  that  in  an 
action  for  tort  a  misjoinder  of  defendants  must  be 
taken  advantage  of  by  plea  in  abatement,"  or  by 
demurrer,  where  the  misjoinder  appears  on  the  face 
of  the  declaration  or  complaint."  The  general  rule, 
however,  is  that  in  an  action  against  two  or  more 
for  tort  there  may,  under  the  plea  of  not  guilty, 
be  a  recovery  against  those  found  guilty  and  an 
acquittal  of  the  others,  and  that  neither  a  plea  in 
abatement  nor  a  demurrer  will  lie  on  the  ground 
of  misjoinder."  Objection  on  the  ground  of  mis- 
joinder is  waived  if  defendants,  instead  of  pleading 


in  abatonent,  or  demurring,  plead  the  general  issue, 
and  in  such  case  judgment  may  be  properly  ren- 
dered against  one  of  defendants  and  in  favor  of  the 
,  other.**  Actions  in  which  from  ^eir  nature  the  tort 
cannot  be  joint  are  an  exception  to  this  rale;***  and 
in  certain  other  cases  misjoinder  of  defendants  in 
tort  actions  has  been  held  fatal  on  demurrer,  motion 
in  arrest,  or  writ  of  error." 

[$  2111  (3)  Action  tfa  Fonalty.  In  informations 
on  penal  statutes  for  forfeitures  incurred  by  mal- 
feasance against  several  persons,  charging  tbem  all 
with  malfeasance,  the  jury  may,  on  the  plea  of  nut 
guilty,  convict  some  of  defendants  and  acquit  ottiers, 
as  the  malfeasance  in  informations  is  several,  as  well 
as  joint."  But  there  is  a  coiiflict  of  authority  as  to 
the  effect  of  misjoinder  of  defendants  in  an  action 
ex  contractu  to  recover  a  statutory  penalty.*' 

[5  212]  c.  Statutory  Provisions.  In  most  juris- 
dictions the  effect  of  misjoinder  -of  plaintiffs  or 


N.  J. — Pateraon  v.  LouKhridge,  42  N. 
J.  L.  SI ;  Fleming  v.  Preese,  28  N.  J. 
L.  2«3;  Robinson  v.  Scull,  S  N.  J.  L. 
817. 

N.  T. — Plelden  v.  Lahens,  9  Boaw. 
436  ;  Manahan  v.  Gibbons,  19  Johns. 
109  [aff  19  Johns.  427];  Robertson  v. 
Smith,  18  Johns.  459.  9  AmD  227  : 
LilvlngBton  v.  Tremper,  11  Johns.  101  ; 
Elmendorph  v.  Tappen,  B  Johns.  176 ; 
Tom  v.  Goodrich,  2  Johns.  31 S. 

Pa. — Rowan  v.  Rowan,  29  Pa.  181 ; 
HertMi  V.  Hoffner,  S  Rawle  89S. 

Va.— JenklDB  v.  Hurt,  2  Rand.  (23 
Va.)  446. 

Wis. — Stewart  v.  Glenn,  6  Wis.  14. 

Eng. — Robeson  v.  Oanderton,  9  C. 
A  P.  476,  38  BCL  282 ;  Shlrreff  v. 
Wllks,  1  E^ast  48,  192  Reprint  19; 
Gray  v.  Palmers,  1  Elsp.  135  ;  Hannay 
V.  Smith.  3  T.  R  662,  100  Reprint  790. 

See  Stafford  v.  Nutt,  51  Ind.  631 ; 
rrton  V.  Hunter.  2  W,  Va.  83. 

[  a  ]      DiStiBOtlOU        bCtWMtt  WiM- 

JoinMr  man  nonJolndMri,— "There  Is  a 
material  distinction  at  common  law, 
well  understood  and  long:  reco^tzed  by 
thin  court,  between  a  misjoinder  and 
nonjoinder  of  parties  defendants  In 
actions  apon  contracts.  Where  too 
many  parties  are  made  defendants, 
and  the  objection  appears  on  the  face 
of  the  pleadlnfc  upon  a  contract  al- 
leged to  be  Joint,  the  defendant  may 
demur  or  move  in  arr^t  of  Judgment, 
and  If  the  objection  Is  not  shown  by 
the  pleadInf!K,  but  by  the  proof,  the 
^ahitiff  will  be  nonsuited.  (1  Chltty's 
Fleadinm.  paxe  BO.)  But  In  cases 
where  one  defendant  Is  omitted  who 
Is  liable  to  be  jointly  sued  with  those 
declared  aaalnit,  and  this  /act  not 
appeaiins  upon  the  face  of  the  dec- 
laratfon,  the  objection  .can  only  be 
taken  advantage  of  by  plea  in  abate- 
ment :  and  If  not  so  taken,  the  parties 
sued  will  be  liable  for  the  whole  debt ; 
and  It  can  not  be  Insisted,  under  the 
R^neral  Urae  ma  a  variance,  that  the 
bitl  or  note  declared  on  to  have  been 
made  by  th*  defendant  was  in  fact 
made  by  hlnmelf  and  othpm.  (tbtd. 
62.)  Per  Pry  or.  in  Waim  v,  Mc- 
aure.  10  Bob  rRy.f  7M,  76S. 

Nonjotndcr  of  dcfoidanU  sec  supra 
I  201. 

38.    nL— EC0M<M       BiKk,  Z1  III. 

251, 

Ky.— Walts  t.  MaCIWl,  1«  HoMh 
763. 

M*.— Ban^-'/r  Jitatt       Tr«lt,  • 

207.  1*  AmU  2J« 

N.  y .~I'^J^m^»'M  v.  HmUJ^.  It  J-/*.n», 
469.  ft  AmD  227  ;  LJ>lB«ct'JC<  v. 
Tremper,  Jl  Johns.  1 91  ,  ia/aw»»wpf. 
V.  Tappoik  B  Jobnif.  170. 

~      ~        r.  HgttMT,  9  Bawlc  tit 


39.  Logansport  v.  Dykeman,  ll'O 
Ind.  IB.  17  NE  587  [clt  Durham  v. 
Hall,  67  Ind.  123]. 

40.  Harlem  v.  Emmert,  41  111.  819. 

41.  See  Richmond,  etc.  R,  Co.  v. 
G^een^od,  99  Ala.  601,  14  S  49G. 

431  III: — Yeazell  v.  Alexander,  68 
111.  264 ;  Baker  v.  MlchlKan.  etc,  R. 
Co.,  42  III.  78  :  Frlnk  v.  Potter,  17  111- 
40« ;  Pur Inston-Klm ball  Bnck  Co.  v. 
Eckman,  102  III.  A.  183  (holding  that 
where  a  declaration  In  an  action  of 
tort  alleges  as  the  cause  of  the  action 
the  Joint  negligence  of  two  or  more 
defendants,  the  error,  if  any.  In  the 
joinder  can  be  reached  neither  by  de- 
murrer nor  by  plea  In  abatement ;  but 
the  proper  plea  for  those  not  guilty 
Is  the  general  Issue). 

Iowa. — Boswell  v.  Gates,  66  Iowa 
143.  8  NW  809. 

Ky. — Swlgert  v.  Graham,  7  B.  Mon. 
661.  I 

N.  J.— Keer  v.  Oliver,  61  N.  J.  L. 
154,  88  A  «9S :  Allen  v.  Craig,  13  N.  J. 
U  294. 

N.  T. — Montfort  v.  Hughes.  3  E.  D. 
Smith  691. 

Or. — Warner  v.  De  Armond,  49  Or. 
199,  89  P  873.  90  P  1113. 

Va.— McMulUn-  v.  Church,  i82  Va. 
501. 

Eng.— 1  Chltty  PI.  (leth  Am.  ed) 

97. 

lUsJolnder  of  defendants  In  aotion 

OB  ooBtraot  see  supra  i  309. 

ra]    Dlstiuotio&  between  oontnwt 

and  tort.--"We  take  the  general  rule 
of  practice  to  be  well  settled,  that  in 
an  action  ex  contractu  against  several. 
It  must  appear  on  the  face  of  the 
pleadings,  tfiat  their  contract  was 
Joint,  and  that  fact  must  be' proved  on 
the  trial.  And  if  the  fact  do  not 
appear  upon  the  pleadings,  the  plaintiff 
may  be  nonsuited  at  the  trial.  If  he 
fail  of  proving  a  Joint  contract ;  or  if 
the  evidence  is  proper  to  be  submitted 
to  the  Jury,  they  will  be  instructed  that 
it  the  evidence  is  insuffletent  to  estab- 
lish a  Joint  contract,  the  defendants 
will  be  entitled  to  a  verdict  And  this 
It  Is  which  constitutes  the  marked-  dis- 
tinction between  tort  and  contract ;  for 
in  actions  In  form  ex  delicto,  as  In 
trespass  or  case,  one  defendant  may 
be  found  '  guilty  and  the  other  ac- 
rjultted,  yet  In  covenant,  debt  or  other 
aellon  In  form  ex  contractu,  a  verdict 
rtr  Judgment  cannot  In  general  be  given 
m  a  Joint  action,  against  one  de- 
ffrndant,  without  the  other."  Per  Shaw. 

J.,  In  Tuttle  V.  Cooper.  10  Pick. 
'Muur.;  2S1,  282. 

■t'l  X«U  of  oonrt. — In  Michigan 
'■rir"ill  Court  Rule  No.  27,  providing 


M—,  V  *«•-■*         that  plaintiff  shall  not  be  required  to 
v.  Onmst,  1i  Vt. , ')l*"/ntlnue  as  to  any  of  defendants,  but 
tM»  Trmmnr  v.  th*  Jury  by  its  verdict  or  the  court  by 
'  Its  nnding  shall  show  which  are  and 
whlrh  are  not  liable,  applies  to  actions 
ex    deltrto,    as    well    as    actions  ex 
'jvatrtMu,  Comp.  Law   (1897)    I  1B6 
Kubds.  t,  10.  empoweriar  the  court 


V,  Nor'  r  j;  ,  c  Wis. 
.  Uarria,  l  La..  (S,  It 


to  make  the  rule  as  to  both  classes  of 
actions.  Pruner  v.  Detroit  United  R. 
Co.,  173  Mich.  146.  139  NW  48. 

43.  RIchraoad,  etc..  R,  Co.  v.  Green- 
wood, 99  Ala.  601,  14  8  496. 

44.  Monfort  v.  Hughes,  8  E.  D. 
Smith  (N.  Y.)  591. 

[a]  Torts  necesmxUy  MreraL— 
If  several  persons  be  made  defend- 
ants jointly,  where  the  tort  could  not. 
In  point  of  law  be  joint,  they  may 
demur :  and  If  a  verdict  be  taken 
against  all.  the  Judgment  may  be 
arrested  or  reversed  on  a  writ  of  error. 

the  objection  may  be  afded  by  the 
plaintiff's  taking  a  verdict  agalni>t 
one  only;  or  1(  several  damages 
be  assessed  against  each  by  entering 
a  nolle  prosequi  as  to  one  after  the 
verdict,  and  before  Judgment.  So  in 
other  cases,  when  in  point  of  fact  and 
of  law.  several  persons  mlRht  have 
been  Jointly  guilty  of  the  same  offense, 
the  joinder  (rf  more  persons  than  were 
liable  in  a  personal  or  mixed  action 
In  form  ex  delicto,  constitutes  no  ob- 
jection to  a  partial  recovery,  and  on* 
of  them  may  be  acquitted,  and  a  ver- 
dict taken  against  the  others.  On 
the  other  hand.  If  several  persons 
Jointly  commit  a  tort,  the  plaintiff  In 
general  has  his  election  to  sue  all  or 
•some  of  the  parties  jointly,  or  one  of 
them  separately,  because  a  tort  is  In 
its  nature  a  separate  act  of  each  In- 
dividual. .  .  .  Such  seems  to  be 
the  recognized  doctrine  with  respect 
to  the  Joinder  of  persons."  Per 
Richardson,  J..  In  McMulHn  v.  Church. 
82  Va.  501.  604  [cit  1  Chltty  PI.  (16th 
Am.  edj  96-981. 

46.  Johnson  v.  (Cunningham.  5«  HI. 
A.  953  (holding  that  the  objection  that 
there  was  a  misjoinder  of  a  survlvlnjc 
tort-feasor  with  the  executor  of  a  de- 
ceased torj-feasor  might  be  made  by 
demurrer,  motion  In  arrest  of  juds- 
ment,  or  on  writ  of  error)  ;  Mexican 
Nat.  Comrtr.  Co.  v.  Meddledgge.  75 
Tex.  634,  18  SW  267  (holding  It  to  be 
reversible  error  to  overrule  a  demurrer 
to  a  petition  against  two  defendants 
alleging  on  Its  ftu»  a  several  tort  by 
each). 

46.  Hill  V.  X>avis,  4  Mass.  137. 

47.  See  Penalties  [30  Cyc  13S0|. 
Thus  in  Hill  V.  Davis,  4  Mass.  137, 
it  was  held  that  in  an  action  of  debt 
for  a  statutory  penalty,  broufrht 
against  two  defendants  and  charplnff 
a  joint  forfeiture,  plaintiff  should  be 
nonsuited  unless  both  defendants  are 
proved  guilty,  as  the  action  Is  ex 
contractu.  But  In  Chaffee  v.  U.  S., 
18  Wall.  (U.  S.)  616.  21  L.  ed.  908, 
It  Is  held  that  while  a  statutory  pen- 
alty Is  recovered  In  an  action  of  debt 
the  action,  although  in  form  ex 
contractu,  is  founded  In  fact  upon  a 
tort,  and  therefore  it  is  not  necessary 
to  establish  a  Joint  Uabllity  against  all 
defendants  sued,  but  Judgment  may  bs 
entered  against  those  whose  lability 
li  proved  Jtist  as  If  the  action  wen 
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defendants  and  the  mode  of  taking  advantage  thereof 
are  the  subject  of  statutory  provision  and  regula- 
tion, and  the  common-law  rules  are  no  longer  appli- 
eable."  Under  the  statutes  in  some  states  mis- 
joinder of  parties  plaintiff  or  defendant  will  not 
defeat  or  abate  the  suit;*"  and  under  the  codes,  as 
8  g:eneral  rule,  objection  on  the  ground  of  misjoinder 
may  and  must  he  taken  by  plea  in  abatement  or 
answer  where  it  does  not  appear  on  the  face  of  the 
complaint,  or  by  demurrer  where  it  does  so  appear, 
or  it  will  be  waived."*^  Under  some  statutes  mis- 
joinder of  defendants  cannot  be  objected  to  on  the 
trial  unless  defendant,  within  a  certain  time  after 
filing  bis  plea  or  demtnrer,  gives  written  notice  of  his 
inteotion  to  urge  the  objection.^'-  In  Texas  mis- 
joinder of  defendants  is  not  available  as  a  defense 
unless  pleaded.'^  And-  generally,  under  the  statutes 
anthorizing  amendments,  objection  on  the  ground 
of  misjoinder  of  parties  cannot  be  ui^ed  for  the 
first  time  on  writ  of  error  or  appeal." 

213]  15.  Reincorporation,  Reorganization,  Oon- 
solidatiou,  or  DiasolntiQn  of  Corporation — a.  Re- 
incorporation, Beorganization,  or  Consolidation — 
(1)  As  Canse  of  Abatement.    The  reincorporation 


or  reorganization  of  a  corporation  will  not  abate 
pending  suits  by  or  against  it,  unless  it  is  dissolved 
and  an  entirely  new  and  distinct  corporation  is 
created;"*  and  certainly  a  mere  change  in  the  name 
of  the  corporation  will  not  have  such  effect"  And, 
although  there  are^some  decisions  to  the  contrary," 
the  weight  of  authority  is  to  the  effect  that,  even  in 
the  absence  of  a  saving  statute,  the  consolidation  of 
two  or  more  existing  corporations  under  legislative 
authority  will  not  operate  to  Create  a  new  corpora- 
tion and  to  work  a  dissolution  of  the  precedent  cor- 
porations in  such  a  sense  as  to  abate  all  pending 
actions  by  or  against  the  latter."'  And  it  has  been 
held  that,  if  such  objection  is  valid  in  any  form  at 
all  in  the  case  of  consolidation  of  a  plaintiff  corpo- 
ration, it  should  be  taken  in  abatement  by  plea  puia 
darrein."  Of  course  there  is  no  abatement  of  s 
pending  action  where  the  statute,  as  is  often  the 
ease,  expressly  provides  that  the  consolidation  shaU 
not  abate  or  affect  pending  actions,"  or  that  it  shall 
not  affect  existing  rights;"  and  a  state  statute  to 
such  effect  is  given  full  effect  in  the  federal  courts, 
both  at  law  and  in  equity.*'  In  an  action  by  or 
against  a  corporation  it  i^  a  good  defense  to  show 


In  form  ex  delicto.  See  also  Chaput 
V.  Robert.  14  Ont.  A.  354. 

48.  See  Parties  [30  Cyc  140]. 

49.  Conn.— White  v.  Portland,  67 
Conn.  272,  34  A  1022. 

Ga. — Wooten  v.  Nail,  18  Qa,  609 
{holdfns  that  under  the  code  the  Im- 
proper Joinder  of  defendants  does  not 
cause  an  abatement  or  quashlnif  of  an 
action,  but  the  action  proceeds  agAlnst 
the  others  to  judgment  and  execution 
In  the  same  manner  as  If  defendants 
found  not  liable  and  discharged  had 
not  been  originally  Joined  as  de- 
f^dants), 

Mich. — Dursin  v.  Smith,  115  Mich. 
139,  73  NW  S61  (holding  that  under 
Howril  Annot.  SL  1  640i,  giving  the 
court  power  to  adopt  rule>  to  prevent 
the  Ktmtement  of  a  suit  for  mujolnder 
of  parties,  and  under  Circuit  Court 
Kule  Nol  17,  adopted  In  accordance 
therewltli.  a  Joint  action  ex  contractu 
brought  agalnat  several  defendants  In 
a  single  count  would  not  abate  be- 
cause the  judgment  should  be  rendered 
bi  favor  or  some  of  them  only).  But 
Circuit  Court  Rule  No.  27  (c).  adopted 
m  accordance  with  said  statute,  applies 
only  to  cases  which  ori^nated  In  the 
circuit  court ;  and  therefore,  where  an 
action  is  brought  against  Joint  de- 
fendants in  a  Justice's  court,  and  on  ap- 
peal from  a  Judgment  asralnst  both 
there  Is  found  to  be  no  joint  liability, 
the  action  must  abate.  Wright  v, 
REinelt.  118  Mich.  S3S,  7?  NW  246. 

N.  T. — Strauss  v.  Trotter,  6  Misc.  77, 
2!  NTS  20. 

N.  C. — Sullivan  v.  Field.  118  N.  C, 
358.  24  SB  736:  Bums  v.  Ashwwlh, 
72  N.  C.  496 ;  Oreen  v.  Qreen,  69  N. 
c.  294 ;  Rowland  v.  Gardner,  in  N.  C. 
53. 

R.  I. — Orlnnell  v.  Bfarlne  Quano. 
etc.  Co..  IS  B.  I.  136. 

50.  C&l. — Helnlen  v.  Hellbron,  71 
Cal.  S57.  12  P  678 ;  Warner  v.  Wilson, 
4  Cal.  SIO ;  Rowe  "v.  Chandler,  1  Cal. 
167. 

Ga. — Maynard  t.  Ponder,  76  Ga. 
S64;  Merrltt  v.-  Bagwell,  70  Ga.  678. 

Ida. — Bloomingdale  v.  DuBell,  1  Ida. 
S3. 

Ind.— State'  v.  Holt,  163  Ind.  198, 
71  SE  653. 

Mo. — Crenshaw  v.  Utlman,  113  Mo. 
IJ3.  20  SW  1077 ;  Tennent  Shoe  Co. 
T.  BlrdKye  106  Mo.  A.  696.  78 
8W  I0S6 :  Donahue  v.  Bragg.  49  Mo. 
A.  2T8 :  PettlngfU  v,  Jones,  21  Ma  A. 

no. 

X.  T. — ^Hler  T.  8tu>le&  61  N.  T. 
!»:  FUiier      Hall,  41  N.  T.  41S. 

N.  C.— HcHUlan  Baxley,  112  N. 
C  678,  IS  SE  846;  Oreeo  v.  Qnen, 
•9  N.  CL  M4:  Rowland  v.  Gardner, 
O  H.  a  SS. 


Utah.— Preshaw  v.  Dee,  6  Utah  leff, 

23  P  763. 

■    See  Parties  [80  Cyc  143], 

61.  Patterson  v.  Lioughrldge,  42  N. 
J.  L.  21 ;  Farrel  v.  Colwell,  30  N.  J.  L. 
123  ;  Fleming  v.  Freeae,  26  N.  J.  L.  268. 

59.  Sparks  v.  McHugh.  (Tex.  Civ. 
A.)  43  SW  1046  (holding  that  "mis- 
joinder of  defendants  is  a  defense 
which  must  be  pleaded  In  some  form 
or  other,  and  at  the  proper  tim& 
and  may  be  .  .  .  waived."  and 
therefore,  where  appellant  sued  ap- 
pellees In  sequestration  to  recover 
cattle  which  were  jointly  replevied  by 
them,  it  was  error  for  the  Judge,  on 
his  own  motion,  to  abate  the  suit 
after  the  cause  was  submitted  on  the 
merits  for  misjoinder  ot  defendants). 

68.  Harlem  v.  Bmmert.  41  111.  319; 
Nelson  v.  Smith,  64  111.  A.  846 ;  Dodge 
T.  Wilkinson,  S  Mete  (Hass.>  292; 
Mueller  v.  Kaessmann,  84  Mo.  318; 
Cruchon  v.  Brown.  67  Mo.  38.  See 
Am>eca  and  Error  [2  Cyc  688]. 

M.  Mobile  Tranap.  Co.  v.  Mobile,  128 
Ala.  885.  80  »  646,  86  AmSR  MS,  64 
L.RA  888  [aft  187  U.  S.  479,  28  SCt 
170,  47  L.  ed.  266]  (hold^g  that  where 
a  municipal  corporation  Is  dissolved, 
and  a  new  municipal  organisation  sub- 
stituted for  substantially  the  same  In- 
habitants and  locality,  and  bearing 
the  same  name'  as  the  old.  It  Is  un- 
necessary to  make  any  averment 
thereof  In  the  pleadings,  or  obtain  any 
order  respecting  the  further  prose- 
cution of  a  pending  suit)  :  Ottawa  v. 
La  Salle  County,  11  111.  664 ;  O'Connor 
V.  Memphis,  6  Lea  (Tenn.)  730 
(holding  that  upon  the  repeal  of  the 
charter  of  a  municipal  corporation, 
and  a  reincorporation  under  a  new 
name,  although  with  other  powers  and 
officers,  a  sylt  pending  against  the  old 
corporatlcHi  at  the  time  of  repeal  may 
be  revived  against  the  new).  See  Cor- 
porations [10  Cyc  281  et  seq]. 

65.  Ottawa  v.  La  Salle  County,  11 
Til.  664 ;  Thomas  v.  Frederick  County 
School,  7  Gill  &  J.  (Md.)  369;  Bast 
Tennessee,  etc..  R,  Co.  v.  Evans,  6 
Helsk.  (Tenn.)  607. 

£6.  Kansas,  etc.,  K.  Co.  v.  Smith. 
40  Kan.  192.  19  P  686  (holding  that 
where  a  railroad  company  Is  consol- 
idated with  other  railroad  companies 
under  a  new  name,  it  ceaseo  to  exist 
as  a  corporation,  and  an  action 
brought  by  or  against  it  before  its 
consolidation  cannot  afterward  be 
prosecuted  by  or  against  It  or  In  Its 
original  name)  :  Wagner  v.  Atchison, 
etc,  R.  Cft,  9  Kan.  X  661.  68  P  1018 
(to  the  same  effect).  And  see  Chirry 
V.  Kansas,  etc.,  R.  Co.,  68  Kan.  6, 
48  P  578 ;  CunMe  v.  Interstate  R  Co,. 
64  Kan.  194.  40  P  184. 


67.  Ind. — Hanna  v.  OncinnatI,  etc., 
R  Co.,  20  Ind.  30. 

Mich. — Swartwout  v.  Michigan  Air 
Line  R.  Co.,  24  Mich.  389. 

Miss. — Shackleford  v.  Mississippi 
Cent.  R.  Co..  52  Miss.  159. 

Mo. — Evans  v.  Interstate  Rapid 
Transit  R.  Co.,  106  Mo.  694,  17  SW 
489.  And  see  Mlssourl-Edlson  Elee- 
trlc  Co..  108  Mo.  A-  607,  84  SW  204. 

Pa. — Baltimore,  etc..  R.  Co.  v.  Mus- 
selman,  2  Grant  148  (h(dding  that  an 
act  of  union  or  consolidation  of  a  de- 
fendant corporation  with  three  other 
corporations  under  a  law  which  con- 
tinued all  its  liabilities  was  not  such 
a  dissolution  of  the  corporation  as 
would  abate  .  an  action  commenced 
before  the  consolidation  was  effected). 

Tenn. — East  Tennessee,  etc.,  R.  Ca 
V.  E\-an8,  6  Helak.  607. 

Tex. — Calvert,  etc.,  R  Co.  v.  Dris- 
kill,  31  Tex.  Civ.  A.  200,  71  SW  997. 

See  Corporations  [10  Cyc  310]. 

[a]  Transfer  of  stock. — A  corpo- 
ration, by  a  mere  transfer  of  its  stock 
under  statutory  authority  to  effect  con- 
solidation, does  not  lose  Its  corporate 
character,  so  as  to  abate  condemna- 
tion proceedings  Instituted  before  the 
transfer.  In  re  Metropolitan  EL  R 
Co..  12  NTS  506. 

58.  Swartwout  v.  Mlchiran  Air 
Line  R  Co.,  24  Mich.  389.  Where  a 
corporation,  pending  a  sult^against  it, 
was  consolidated  with  other  corpora- 
tions, and  plaintiff  filed  a  pleading 
against  the  consolidated  company  des- 
ignated as  an  "Amended  Petition," 
but  In  the  form  of  an  original  petition, 
and  process  was  Issued  and  served  as 
In  an  original  action,  it  was  held  to 
be  too  late  to  object  In  the  answer 
for  the  first  time  that  there  had  not 
been  a  formal  revivor  and  substi- 
tution ;  defendant  having  In  the  mean- 
time demurred  to  the  new  pleadlirct; 
and  moved  to  strike  it  from  the  flies, 
because  It  was  for  a  new  cause  of 
action.  Curry  v.  Kansas,  etc.,  R  Co, 
68  Kan.  6.  48  P  679. 

69.  Edison  Electric  Light  Ca  v, 
U.  S.  Electric  Lighting  Co.,  52  Fed. 
300.  3  CCA  as  ;  Edison  Electric  Light 
Co.  V.  Weritlnghouse,  84  Fed.  232; 
Birmingham  R,  etc.,  Co.  v.  Enslen, 
144  Ala.  343,  39  8  74;  Chicago,  etc, 
R  Co.  V.  Ashling,  66  111.  A  327  [afC 
160  111.  373,  43  NE  S781 ;  Copp  v. 
Col<ffado  Coal,  etc,  Ca,  -29  Misc.  109. 
60  NTS  898  trov  28  Misc.  795,  69 
NTS  1101].  See  Corporations  [10  Cyc 
311]. 

eO.  Wells  v.  Mlssourl-Edlson  Elec- 
tric Co..  108  Mo.  A.  607.  84  SW  204. 

61.  Edison  ESectric  LI^rtlt  Co.  v.  U. 
a  XnectTlo  LighUnc  Q^TftS  Fsd.  JOO, 
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that  the  corporation  was  consoUdated  with  another 
corporation  prior  to  the  commencement  of  the  action, 
unless  separate  existence  of  the  constituent  com- 
panies is  preserved  by  legislative  enactment;*'  and 
such  an  action  is  not  authorized  by  a  statute  pro- 
viding that  consolidation  shall  not  abate  pending 
actions,** 

[$  214]  .  (2)  Berival  Against  or  Stbstitution  of 
New  Oorporation.  On  reincorporation  or  on  the 
-consolidation  of  a  corporation  with  another,  pending 
an  action  by' or  against  it,  tlie  action  may,  generally 
by  express  statutory  provision,  be  revived  against 
the  new  corporation,  or  it  may,  on  motion  or  sup- 
plementary petition,  be  substituted  as  a  party;**  but 
the  statute  on  the  subject  must  be  complied  with.** 
Where  the  statute  provides  that  the  consolidation 


shall  not  abate  or  affect  pending  actions,  or  the  new 
corporation  may  be  sul^tituted  as  a  party,  such 
substitution  is  optional  and  not  necessary,  and  the 
action  may  proceed  without  it." 

215]  b.  Dissolation"^(l)  As  Cause  of  Abate- 
ment.  In  the  absence  of  a  statute  to  the  contrary" 
the  effect  of  the  dissolution  of  the  corporation  pend- 
ing an  action  commenced  by  it,  whether  the  dissolu- 
tion be  by  expiration  of  its  charter,  repeal  by  legis- 
lative act,  valid  decree  of  court,  or  otherwise,  is, 
according  to  the  great  weight  of  authority,  to  abate 
the  action,  for  a  corporation  cannot,  any  more  than 
a  dead  person,  prosecute  an  action  after  it  has  ceased 
to  exist  and  the  same  is  true  of  the  dissolution  of 
a  corporation  pending  an  action  against  it.'*  Of 
course,  in  order  that  the  rule  may  apply,  the  cor- 


8  CCA  83:  Etiiaon  Electric '  Light  Co. 
v.  Westlnghouse,  34  Fed.  232. 

68.  ,Copp  V.  Colorado  Coal,  etc.,  Co., 
«9  Misc.  10^.  60  NYS  293  [rev  28  Mine. 
796,  69  NYS  1101].  See  Corporatlone 
[10  Cyc  1314,  1316], 

63.  Copp  V.  Colorado  Coal,  etc.,  Co., 
29  Misc.  109,  60  NYS  293  [rev  28 
MI8C.  795,  69  NYS  1101]. 

64.  U.  S.~Edison  Electric  Light  Co. 
v.  Weetinghouse.  34  Fed.  232. 

Cal. — California  Cent  R,  Co.  v. 
Hooper,  76  Cal.  404,  18  P  699  (holding 
that  where  a  plalatlfF  corporatioa  wa^ 
conaoUdEited  with  several  other  cor- 
porations, and  the  consolidation  v/&s 
Incorporated,  the  court  could  substitute 
the  consolidated  corporation  as  plain- 
tiff, under  Code  Civ.  Proc.  f  386,  pro- 
viding that  an  action  does  not  abate 
by  the  tranafer  of  any  Interest  therein. 
If  the  cause  of  action  survive  or  con- 
tinue, and  that.  In  case  of  any  dls- 
ablllU^  of  a  party,  the  court  may 
allow  the  action  to  be  continued  by 
or  against  hta  representative  or  suc- 
cessor .In  Interest:  and  that.  In  case 
.  of  any  other  transfer  of  Interest,  the 
action  may  be  continued  In  the  name 
of  the  orii^al  party,  or  the  court  may 
allow  the  person  to  whom  the  transfer 
Is  made  to  be  substituted  In  the 
action). 

Kan. — Curry  v.  Kansas,  etc.,  R.  Co., 
«1  Kan.  S41.  60  P  S2B. 

Tann, — O'Connor  v.  Memphis,  6  Lea 
780. 

Tex. — Standlfer  v.  Bond  Hardware 
Co.,  (Civ.  A.)  94  SW  144. 

65.  Cunkle  v.  Interstate  R  Co.,  64 
Kan.  194.  40  P  184  (holding  that 
where,  after  an  appeal  from  a  Judg- 
Jnent  In  favor  of  a  defendant  rallr"oad 
company,  that  company  was  consol- 
idated with  another,  and  appellant  did 
not.  within  one  year,  as  required  by 
Civ.  Code  I  433,  apply  for  a  substi- 
tution of  the  consolidated  company 
the  action  could  not  be  revived  In  the 
name  of  and  against  the  consolidated 
company).  And  see  Chicago,  etc.,  R. 
Co.  V.  Butts,  66  Kan.  680,  41  P  948. 

66.  Edison  Electric  Light  Co.  v. 
'Westlnghouse,  $4  Fed.  232.  And  see 
WeUa  V.  Mlsflourl-Edlson  Electric  Co., 
10»TMo.  a.  607,  84  8W  204. 

>.  67.  Mnolntlon  psadlnff  appeal  see 
Appeal  and  Error. 

meinoorporatlon,  rsorffanliatioiL,  and 
conaolUatton  see  supra  I  213. 

68.  See  infra  f  216. 

69.  U.  8. — Dundee  Mortg.,  etc.,  Co. 
V.  Hughes,  77  Fed.  866;  U.  S.  Bank 
V.  McLaughlin,  2  F.  Gas.  No.  228,  2 
Cranch  C.  C.  20  (expiration  of 
charter). 

Ga. — Van  Pelt  v.  Home  Bldg.,  etc. 
Assoc.,  87  Qa.  370.  18  SE  674  (holding 
that  where  a  building  and  loan  asso- 
ciation sold  out  and  assigned  In 
writing  all  Its  claims  for  unpaid  loans, 
thereto  realizing  a  fund  sufflclent  to 
raise  the  value  of  its  stock  to  the  max- 
imum fixed  by  the  constitution  or  the 
bjT-laws,  and  with  this  fund.  In  con- 
nection with  other  assets,  paid  off  and 
^tlsfled  all  its  stockholders,  and  en- 
tirely ceased  to  transact  business,  It 
was  virtually  dissolved,  and  was  in- 


capable of  Further  prosecuting  a 
pending  action  founded  upon  a  bond 
so  transferred  and  assigned  after  the 
action  was  brought). 

Kan. — MacRae  v.  Kansas  City  Piano 
Co..  69  Kan.  467,  77  P  94 ;  BaKe  Chair 
Co.  V.  Kelsoy,  28  Kan.  682  (expiration 
of  charter). 

Ky. — Oalltopolls  Bank  vj  Trimble,  6 
B.  Mon.  699. 

Miss. — Torry  v,  Robertson,  24  Miss. 
192  (dissolution  by  Judgment  of  for- 
feiture) ;  State  Bank  v.  Wrenn,  11 
Miss.  791  (expiration  of  charter). 

Oh. — Miami  Exporting  Co.  v.  Oano, 
18  Oh.  269  (dissolution  by  judgment 
of  forfeiture). 

Fa. — Building  Assool  t.  Anderson,  7 
Phlla  106. 

Tenn. — Ingraham  v.  Terry,  11 
Humphr.  572. 

Va. — May  v.  North  Carolina  State 
Bank,  2  Rob.  (41  Va)  40  AmD 
726,  See  also  Alexandria  Bank  v. 
Patton,  1  Rob.  628. 

See  Maine  Shore  Line  R.  Co.  v. 
Maine  Cent.  R.  Co..  92  Me.  476,  43 
A  118;  Kelly  v.  Rochelle,  (Tex.  Civ. 
A.)  93  SW  164;  Oreenbrter  Lumber 
Co.  V.  Ward.  30  W.  Va  43.  8  SE  227  ; 
La  Pointe  Suprs.  v.  O'Malley,  47  Wis. 
332,  2  NW  632. 

[a]  Contrazy  niacin  Illinois, 
however.  It  Is  the  rule,  both  at  law 
and  In  equity,  that  an  action  by  a 
corporation  does  not  abate,  even  in 
the  absence  of  a  statute  so  providing, 
lyion*  dissolution  of  the  corporation 
pending  the  suit,  bnt  may  be  prose- 
cuted to  final  Judgment  notwith- 
standing such  dissolution.  Commercial 
L.  A  T.  Ca  V.  Kfollers,  242  HI.  50.  89 
NB  661,  184  AmSR  806.  17  AnnCas 
224  and  note;  Singer,  etc..  Stone  Co. 
V.  Hutchinson.  176  III.  48,  61  NB  622 
(sustaining  a  writ  of  error,  which  is 
concededly  a  new  suit,  sued  out  by 
a  corporation  more  than  two  years 
after  Its  dissolution,  to  review  a  Judg- 
ment rendered  against  it)  ;  Life  Assoc. 
of  America  v.  Faseett,  102  111.  815 
(where  it  Is  said  to  be  "a  part  of 
the  settled  policy  of  this  State,  that, 
upon  the  dissolution  of  a  corporation, 
no  matter  how  the  dlssolatlon  may  be 
effectet^,  the  corporation  will  be  re- 
garded as  still  exlstlnff  for  the  purpose 
of  settling  up  its  affairs")  :  Graham, 
etc..  Transp.  Co.  v,  Qwens,  166  111.  A. 
100  (applying  the  rule  to  an  action 
at  law  for  conversion). 

TO.  U.  S.— Pendleton  v.  Russell,  144 
U.  S.  640.  12  set  743,  W  Lu  ed.  674 ; 
Setana  First  Nat.  Bank  r.  Colby,  21 
Wall.  609,  22  L.  ed.  68T  (dissolution 
of  national  bank  by  decree  of  for- 
feiture) ;  Mumma  v.  Potomac  Co,  8 
Pet.  281,  8  L.  ed.  945  :  U.  S.  v.  Spokane 
MUl  Co..  206  Fed.  999:  Portland  Gold 
Mln.  Co.  V.  Stratton,  196  Fed.  714 ; 
Frankfort  v.  Deposit  Bank,  120  Fed. 
165  faff  on  other  grounds  124  Fed. 
18.  59  CCA  638];  Marlon  Phosphate 
Co.  V.  Perry.  74  Fed.  425,  20  CCA  490. 
S3  LRA  252  and  note;  Walters  v. 
Western,  etc.,  R,  Co.,  69  Fed.  679  [aff 
74  Fed.  656] ;  Greeley  v.  Smith,  10  F. 
Cas.  Na  6,748.  8  Story  6S7  (aurrsnder 


of  charter  and  acceptance  by  legis- 
lature). 

Ala. — FittB  V.  National  Life  Assoc., 
130  Ala.  413,  30  S  374  ;  Nelson  v. 
Hubbard,  96  Ala.  238.  11  S  428.  17 
LRA  375  and  note. 

Cal. — Lowe  V.  Los  Annies  Super. 
Ct..  184  P  190 ;  Newhall  v.  Western 
Zinc  Mln.  Co.,  164  Cal.  382,  128  P 
1040 :  Crossman  v.  Vivienda  Water 
Co.,  160  Cal.  676,  89  F  336. 

Conn. — Morgan  v.  New  York  Nat 
Bldg..  etc.,  Assoc,  73  Conn.  ISl,  46 
A  877;  Wilcox  v.  Continental  L.  Ins. 
Co..  66  Conn.  468,  16  A  244  (dissolu- 
tion by  decree  of  court). 

Ga. — Venable  v.  Southern  Oranlte 
Co.,  1S6  Ga.  SOI,  69  SB  828.  88 
LRANS  448  and  note. 

Ind. — ^Muncle,  etc„  Tract  Co.  v. 
CittcenS'  Oas,  etc.,  MlB.  Ca.  100  KB 
66. 

Kan. — Kansas,  etc.,  R.  Co.  v.  Smith, 
40  Kan.  192,  19  P  636  ;  Wagner  v. 
Atchison,  etc..  R  Co.,  9  Kan.  A.  661, 
68  P  1018. 

La. — Muason  t.  Richardson.  11  Rob. 
37. 

Me. — Rankin  v.  Sherwood,  83  Me. 
509;  Merrill  v.  Suffolk  Bank,  31  Me. 
57.  1  AmR  6-49 :  Whitman  v.  Cojt,  26 
Me.  335  ;  Read  v.  Frankfort  Bank, 
23  Me.  318. 

Mass. — Olds  v.  City  Trust,  etc.,  Co« 
186  Mass.  500.  7.0  NE  1022,  102  AmSR 
866 ;  Thornton  v.  Marginal  Freight 
R.  Co.,  123  Mass.  32. 

N.  Y. — Rodgers  v.  Adriatic  F.  Ins. 
Co..  148  N.  Y.  34,  42  NE  615;  P©o.  v. 
Knickerbocker  L.  Ins.  Co.,  106  N.  T. 
619,  13  NB  447  ;  Sturges  v.  Vanderbllt, 
73  N.  Y.  384  :  McCulloch  v.  Norwood, 
68  N.  Y.  662  [rev  36  N.  T.  Super. 
180] ;  Sinnott  v.  Hanan,  166  App.  I>iv. 
328,  141  NYS  606;  Shayne  v.  Evening 
Post  Pub.  Co.,  66  App.  Div.  4l!«,  67 
NYS  987  [rev  on  other  grounds  168 
N.  Y.  70.  61  NB  116,  86  AmSR  654 
and  note.  65  LRA  777  and  note] : 
Wamsley  v.  Horton,  87  Hun  847,  84 
NYS  806 ;  In  re  Norwood.  82  Hun  196. 
See  Copp  V.  Colorado  Coal,  etc.,  Co.,  29 
Misc.  109.  60  NYS  293  [rev  28  Misc. 
795,  69  NYS  1101];  In  re  People's 
Surety  Co.,  144  NYS  131  [clt  Cyc]; 
Gordon  v.  Blvenlng  Post  Pub.  Co,,, 66 
NYS  828  ;  New  Jersey  ProtecOon,  etc., 
Bank  V.  Thorp,  6  Cow.  46. 

Pa. — Farmers',  etc.,  Bank  v.  Little, 
8  Watts  &  S.  207.  42  AmD  293  (dis- 
solution by  decree  of  forfeiture). 

R.  I. — Insurance  Comrs.  v.  United 
F.  Ins.  Co..  22  B.  L  377.  48  A  202 
(decree  of  dissolution  and  appointment 
of  receiver). 

Tex. — Life  Assoc  of  America  v. 
Goode,  71  Tex.  90,  8  SW  639. 

Va. — Rider  v.  Nelson,  etc.  Factory, 
7  Leigh  (34  Va.)  154,  30  AmD  496. 

Wash. — Hawley  v.  Bonanza  Queen 
Mln.  Co.,  61  Wash.  90,  92,  fll  P  1078 
[cit  Cyc], 

Wis.— Combes  v.  Keyes,  89  Wis. 
297.  62  NW  89,  46  AmSR  839.  27 
LRA  369   and  note. 

See  ConMnercial  Bank  v.  Lockwood, 
2  Del.  8 ;  Providence  City  Ins.  Co.  v. 
Commercial  Bank.  68  III.  848 ;  StUes 
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poration  must  have  been  dissolved  and  have  ceased 
to  exi^  and  this,  not  merely  de  facto,  bat  as  a  matter 
of  law." 

Foretfn  corporatioiis.  The  rule  that,  in  the  ab- 
sence of  a  statute,  dissolution  of  a  corporation 
abates  actions  by  or  against  it  applies  in  actions  by^~ 
or  agaizist"  a  foreign  corporation,  for  if  a  corpora- 
tion is  dead  in  the  state  of  its  creation  it  is  dead 
everywhere.'* 

In  eqnity.  Although  there  are  some  exceptional 
eases  the  rule  generally  applies  in  equity  as  veil  as 
at  law,  unless  there  is  a  revivor  or  substitution  of 
proper  parties.^" 

objecti<m  and  waivor.  In  some  eases  it 


seems  to  have  been  held  that  the  dissolution  of  a 
corporation  must  be  pleaded  in'  abatement  and  can- 
not be  taken  advantage  of  in  bar  or  fLfter  pleading 
to  the  merits;'"  or  that  the  objection  must^  at  least, 
be  taken  in  the  trial  court  hy  plea  in  abatement  or 
otherwise;"  but  the  wei^t  of  authority  is  other- 
wise, and  to  the  effect  that,  in  the  absence  of  a 
statute  to  the  contrary,  if  a  corporation  is  dissolved 
pending  an  action  by  or  against  it,  the  action  abates 
by  operation  of 'law  without  any  plea  in  abatement, 
so  that  no  valid  judgment  can  be  rendered  for  or 
against  it, .  and  the  objection  can  be  raised  at  any 
time.'^  And  certainly  the  attorneys  of  a  corpora- 
tion dissolved  pending  an  action  against  it  can  have 


Laurel  Fork  OH,  eta.  Co.,  47  W.  Vo. 
MS.  3S  BE  88C:  MlHer  v.  Newtniiv 
Orrel  Coal  Co^  31  W.  Va.  8S8,  8  SB 
600,  13  AmSR  908  and  note;  Green- 
brier Lumtwr  Co.  v.  Ward,  SO  W.  Va. 
48.  8  SE  227. 

See  also  Corporations  [10  Cyc  1816]. 

Contra  Kanaas  City  Hotel  Co.  v. 
Sauer,  65  Mo.  279;  LJndeU  v.  Benton, 
6  Mo.  361. 

[a]  Attaolim*nt^Ia  LIndell  v. 
Benton.  6  Mo.  361,  It  was  held  that 
attachment  proceedings  regularly  com- 
menced against  a  corporation  are  not 
affected  vy  the  expiration  of  Its 
charter  before  the  determination  of 
buch  proceedings.  But  according  to 
the  weight  of  authority,  In  the  ab- 
sence of  a  statute,  the  dissolution  of  a 
corporation  pending  an  attachment  suit 
aK^ilnst  It  not  only  abates  the  suit,  but 
also  dissolves  the  attachment  levied  on 
Its  property.  Walters  v.  Western,  etc., 
R.  Co.,  69  Fed.  679 ;  Morgan  v.  New 
Tork  Nat.  Bldg.,  etc..  Assoc.,  73  Conn. 
151.  46  A  877  ;  Wilcox  v.  Continental 
L.  Ins.  Co..  66  Conn.  468,  16  A  244  ; 
Farmers',  etc..  Bank  v.  Little,  8  Watts 
ft  S.  <Pa.>  207,  42  AmD  293.  Compare 
Life  Assoc.  of  America  v.  Fassett.  102 
III.  815;  Provident  City  Ins.  Co.  v. 
Commercial  Bank,  68  111,  848.  See 
aLso  Corporations  [10  Cyc  1818], 

[b]  mnilsluiMnt. — The  dissolution 
of  a  corporation  pending  garnishment 
proceedlnira  against  it  and  before  the 
adjudication  of  any  liability  abates 
such  proceedings.  Walters  v.  Western, 
etc..  R.  Co.,  69  Fed.  679. 

[c]  A  moUon  to  xalaatata  an 
Mtlon  afalnat  a  ooipocatlon,  which 
has  been  dismissed  for  want  «  prose- 
cution, will  be  denied  where  it  appears 
that  th«  corporation  has  been  dls- 
mlved.  U.  a  V.  Spokane  Mill  Co., 
m  Fed.  999. 

[d]  *rR-*t'*r**  einporatloas.— (1) 
The  general  rule  applies  to  municipal 
corporations.  La  Potnte  V.  O'Halley, 
4T  Wis.  838.  2  NW  632.  -  And  see 
Knight  V.  Ashland,  66  Wis.  166.  26  NW 
5«6,  (2>  But  "the  modern  doctrine 
Is  that  the  Identity  of  a  municipal 
corporation  is  not  changed  by  the 
repeal  of  its  charter  and  the  substl- 
tatlon  of  a  new  municipal  organization 
for  substantially  the  same  InhabltantB 
and  locality.  When  there  Is  an  alter- 
ation of  a  name,  it  may  be  convenient 
and  TH^per  for  the  pleadings  to  trace 
the  changre ;  but  when  the  new  organ- 
ization bears  the  same  name  as  the 
old.  and  the  courts  take  judicial  notice 
of  the  laws  effecting  the  change,  it  Is 
nomceasarT  to  make  any  averment  or 
obtain  any  order  resitectlng  the  further 
proseeotfon  of  pendlnsT  suitx  Any 
anthorltatlTe  appearance  or  step  taken 
h)  the  cause  Is  the  act  of  the  new 
or^nlzation,  which  comes  In,  not  by 
revivor,  as  In  the  case  of  representa- 
tives on  the  death  of  natural  persons, 
but  as  the  same  party  metamorphosed 
rally  in  the  external  habllaments  of 
oncanlxatlon  and  powers  wrought  by 
the  new  enactment."  Mobile  Transp. 
Co.  T.  Mobile,  188  Ala.  336.  30  S  646, 
SI  AnSR  143.  64  LRA  338  [aff  187  U. 
S.  479.  SS  set  170.  47  ed.  266]  ; 
Obwy  V.  Harvey,  60  III.  4SS,  99  AmD 
W.  And  see  Watts  v.  Port  Deposit,  46 
V4.  690.     (S)     May  be  revived  In 


favor  of  or  against  new  corporation. 
0'C<ninor  y.  Memphis,  s  Lea  (Tenn.) 
780:  Knight  V.  Ashland,  66  Wla.  166. 
26  NW  666.  See  generally  Municipal 
Corporations  [88  Cyc  845,  266]. 

71.  Providence  City  Ins.  Co.  v. 
Commercial  Bank,  68  III.  848;  Olds 
V.  City  Trust,  etc.,  Co.,  186  Mass.  600, 
70  NE  1022.  102  AmSR  866:  State  v. 
Port  Royal,  etc.,  R.  Co.,  46  8.  C.  413, 
23  SE  363.  And  see  Economy  Bldg.. 
etc..  Assoc  V.  Paris  Ice  Mfg.  Co.,  118 
Ky.  246.  68  SW  21.  See  also  Cor- 
porations [10  Cyc  1319]. 

[a]  Cliartw  not  Immedlatelj  M- 
paaled  so  as  to  cause  actions  to  abate 
see  State  v.  Port  Royal,  etc,  R.  Co.. 
46  S.  C.  418,  28  8E  363. 

[b]  Znsolvmoy,  appointmnit  of 
reoelver,  and  Injancuon. —  (1)  The 
mere  fact  that  a  court  of  the  state, 
in  which  a  corporation  was  created 
and  where  It  has  Its  place  of  business, 
has  made  a  decree  finding  the  cor- 
poration Insolvent,  appointing  a  re- 
ceiver, and  restraining  It  from  further 
transacting  business,  does  not  show  a 
termination  of  the  corporation's  exist- 
ence, so  as  to  defeat  a  suit  or  at- 
tachment pending  In  another  state. 
Providence  City  Ins.  Co.  v.  Commer- 
cial Bank,  68  III.  848.  (2)  So.  where 
a  corporation  was  In  terms  declared  by 
a  decree  of  a  court  of  equity  to  be  dis- 
solved, and  a  receiver  was  appointed, 
but  other  parts  of  the  decree  author- 
ized the  bringing  and  defending  of 
suits  In  the  name  of  the  corporation 
for  the  purpose  of  winding  up  its 
affairs  and  payment  of  Its  debts,  and 
also  authorized  the  corporation,  for 
the  same  purposes,  to  make  in  Its  cor- 
porate name  all  necessary  convey- 
ances. It  was  held  that  the  corporation 
was  not  absolutely  extinguished,  so  as 
to  abate  pending  suits  against  It.  Life 
Assoc.  of  America  v.  Fassett.  102  Hi. 
316.  <3)  Except  on  dissolution,  the 
fact  that  a  receiver  has  t>een  appointed 
for  a  corporation  does  not  abate 
actions  then  pending  In  Its  name. 
Rooney  v.  Southern  Bldg.,  etc..  Assoc., 
119  Ga.  941,  47  SE  846.  See  Corpora- 
tions [10  Cyc  1819]. 

[c]  Bale  of  its  wopartj  aad  oaa- 
■atlon  of  aotlT*  bnauiaaa  does  not  work 
dissolution  of  a  corporation  so  as  to 
abate  pending  actions.  Kansas  City 
Hotel  Co.  V.  Sauer,  66  Mo.  279. 

[d]  iBsolTMtoy  and  oeaaatlon  of 
InisiiieM  Is  not  equivalent  to  a  dis- 
solution. Butchers,  etc,  Bank  v.  Pul- 
itzer. 11  Mo.  A.  594. 

[e]  rorfeltore  for  misuser  or  non- 
user. — As  a  ru]e  an  action  pending  by 
or  against  a  corporation  cannot  be  de- 
feated by  showing  that  the  corporation 
has  forfeited  Its  charter  by  reason  of 
nonuser  or  misuser,  where  there  has 
been  no  proceeding  by  the  state  to 
judicially  declare  the  forfeiture,  since 
this  iB  e-  nerally  necessary  to  work  a 
dissolution  of  the  corporation.  Na- 
tional Pahquloque  Bank  v.  Bethel  First 
NaL  Bank.  36  Conn.  326,  4  AmR  80 ; 
Gatllopolls  Bank  v.  Trimble,  6  B.  Mon. 
(Ky.)  699;  Hlckles  v.  Rochester  City 
Bank,  11  Paige  (N.  Y.)  118,  42  AmD 
103.  See  Corporations  [10  Cyc  1278, 
1S19]. 

78.  MacRae  Kansas  Ctty  Piano 
Co.,  69  Kan.  467,  77  P  94;  Bajcle 
Cbidr  Ca  V.  Kelsey,    88   Kan.  682; 


Oalliopolls  Bank  v.  Trimble,  6  B.  Mon. 
(Ky.)  699  (holding  tbat  auits  p«idlns 
in  the  name  of  a  foreign  corporation 
abate  when,  by  the  terms  at  its  charter, 
it  expires  In  the  state  where  it  was 
Incorporated)  ;  Olds  v.  CSty  Trust,  etc, 
Co..  186  Mass.  600,  70  1^1  1088,  108 
AmSR  866. 

73.  U.  S. — Marlon  Phosphate  Co^ 
v.  Perry.  74  Fed.  426,  20  CCA  490.  S3 
LKA  262  and  note. 

Conn. — Morgan  v.  New  Tork  Nat. 
Bldg.,  etc..  Assoc.,  73  Conn.  161.  46 
A  877. 

N.  T. — McCulloch  v.  Norwood.  68  N. 
T.  662  [rev  86  N.  T.  Super.  180] ; 
Slnnott  v.  Hanan,  166  App.  Dlv.  323. 
141  NYS  605  ;  In  re  Norwood,  32  Hun 
196.  And  see  New  Jersey  Protection, 
etc..  Bank  v.  Thorp,  8  Cow.  46. 

Pa. — Farmers',  etc.,  Bank  v.  Little, 
8  Watts  &  S.  207.  42  AmD  293. 

R.  I. — Insurance  Comr.  v.  United 
F.  Ins.  Co.,  22  R.  I.  877,  48  A  202. 

Tex. — Life  Assoc.  of  America  v. 
Goodc  71  Tex.  90.  8  SW  689. 

Sea  Fltts  V.  National  Lite  Assoc., 
130  Ala.  413,  30  S  374. 

74.  See  the  cases  dted  In  the  two 
preceding  notes.  See  also  Corporations 
[10  Cyc  1229,  1380]. 

75.  Life  Assoc.  of  America  v. 
Goode.  71  Tex.  90,  8  SW  639  ;  Kelly  v, 
Rochelle,  (Tex.  CTv.  A.)  93  SW  164; 
Rider  v.  Nelson,  etc.,  Factory,  7  Leigh 
(34  Va.)  154,  SO  AmD  496;  Hawley 
v.  Bonanza  (Jueen  Mln.  Co.,  61  Wash. 
90,  93.  Ill  F  1073  (where  It  Is  said, 
per  Rudkln,  C.  J. :  "The  appellant 
contends  that  this  rule  does  not  obtain 
In  equity,  but  we  apprehend  that  » 
defendant  to  proce^  against  Is  Just 
as  essential  in-  one  court  as  In  an- 
other, except  where  the  proceedings 
are  strictly  in  rem").  .  .. 

mevlvmr  or  sabsUtntloa  of  partus 
see  infra  I  216.  .  . 

[a]  Oorporatfon  meroly  »  aomlnal 
par^^Buf  it  has  been  held  that 
where.  In  a  suit  In  equity  by  a  cor- 
poration, the  corporation  Is  merely  a 
nominal  plaintiff,  the  suit  beteg  for 
the  use  of  another,  in  whom  alt  in- 
terest in  the  subject  matter  has  be- 
come vested  by  legislative  assignment, 
the  dissolution  of  Ihe  corporation  does 
not  abate  the  suit  so  as  to  render  void 
a  decree  afterward  rendered  In  the 
name  of  the  corporation.  Ingraham 
V.  Terry.  11  Humphr.  (Tenn.)  671. 

76.  Melkel  v.  German  Sav.  Fund 
Soc,  16  Ind.  181  :  Agnew  v.  Gettysburg 
Bank.  2  H.  &  G.  (Md.)  478  ;  Pyro- 
Gravure  Co.  v.  Staber,  30  Misc.  668. 
64  NTS  620;  Harvey  v.  Provident  Inv. 
Co,  (Tex.  Civ.  A.)  168  SW  1127.  See 
also  Dental  Vulcanite  Co.  v.  Weath- 
erbee.  7  F.  Cas.  No.  8,810.  2  CUff.  666 : 
Heaston  v.  Cincinnati,  etc.  R  Co.,  19 
Tnd.  276,  79  AmD  430:  Ina  Co.  v. 
Michener.  4  WklyNC  (Pa.)  462. 

77.  Commercial  L.  &  T.  Co.  v. 
Mailers.  242  III.  GO,  89  NE  661,  184 
AmSR  806  and  note,  17  AnnCas  224 
and  note.  „  - , , 

78.  U.  S.— Pendleton  v.  Russell,  144 
U.  S.  640,  12  set  748,  86  L.  ed.  574  : 
Selma  First  Nat.  Bank  v.  Colby.  21 
Wall  609.  22  L.  ed.  687 ;  Marlon 
Phosphate  Co.  v.  Perry,  74  Fed.  426,  20 
CCA  490,  82  LRA  262  and  note ; 
Qreeler  v.  Smith.  10  FnCaa  Vo.  (.748, 
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no  authority,  the  corporation  being  dead,  to  continue 
the  action  or  to  enter  into  a  stipulatioli  which  will 
allow  it  to  proceed  to  a  valid  judgment  against  it.'' 
It  has  even,  been  held  that  the  abatement  of  an  action 
against  a  corporation  by  its  dissolution  pending  the 
action  is  not  prevented  by  the  fact  that  the  persons 
owning  all  its  capital  slock  have  continued  to  defend 
the  suit  after  its  dissolution.^ 

Effect  of  judgment.  A  judgment  rendered  either 
for  or  against  a  dissolved  corporation  is  not  only 
erroneous,  as  has  been  held  in  some  cases,  so  that  it 
will  be  reversed  on  error  or  its  execution  enjoined 
but  it  is  absolutely  void,  and  subject  to  collateral 
attack,  like  a  judgment  for  or  against  a  dead  man.''^ 
216]'  (2)  Oontinuancft,  Revivor,  or  Snbstitntioii 
of  Parties.  At  lair  the  assignee  or  trustee  of  a 
corporation  cannot,  in  the  absence  of  a  statute,  re- 
vive suits  pending,  in  its  name  at  the  time  o£  its 
dissolation."   Nor  can  an  action  against  a  dissolved 


corporation  be  revived  at  law  except  by  statute.'* 
The  contnuy,  however,  has  been  held  in  equity  .in  a  * 
suit  by  a  corporation.^  And  it  seems  that  a  suit  in 
equity  against  a  corporation  abated  by  its  dissolu- 
tion may  be  revived.®*  However  this  may  be,  the 
legislature  undoubtedly  has  the  power  to  authorize 
the  continuance  of  suits  by  or  against  a  corporation 
after  its  dissolution  and  in  most  of  the  states,  if 
not  in  all,  the  common-Ikw  rule  that  pending  aetioDs 
by  or  against  a  corporation  are  abated  by  its  disso- 
lution is  now  avoided  statutes  either  continuing 
the  existence  of  a  corporation  for  a  certain  time 
after  dissolution  by  expiration  of  its  charter  or 
otherwise  for  the  purpose  of  prosecuting  and  deferd- 
ing  actions,  or  by  providing  for  the  continuance  of 
pending  actions  by  reWval  in  the  name  of  its  trus- 
tees or  successor  in  interest  or  their  substitution  as 
parties.^  To  prevent 'abatement  of  a  suit  statutory 
provisions  as  to  revival  or  substitution  of  parties. 


8  Story  667,  858  (where  It  was  saW 
by  Mr,  Justice  Story :  "I  cannot  dis- 
tlneuish  between  the  case  of  a  cor- 
poration and  the  case  of  a  private 
pel-iion,  dytnK  pendente  tlte.  In  the 
latter  case,  the  suit  Is  ahated  at  law, 
unless  It  Is  capable  of  being  revived 
by  the  enactments  of  some  statute, 
as  is  the  case  as  to  suits  pending  in 
the  courts  of  the  United  States,  where, 
if  the  right  of  action  survives,  the 
personal  representative  of  the  de- 
ceafied  party  may  appear,  and  pros- 
ecute or  defend  the  suit.  .  .  .  No 
luch  provision  exists  as  to  corpora- 
tloiis;  nor.  Indeed,  could  pxlst.  without 
revMnar  the  corporation  pro  hac  vice ; 
and  therefore,  any  suit  pending  against 
It  at  its  death  abates  by  mere  oper- 
ation of  law"). 

Kan. — E:agle  Chair  Co.  v.  Kelsey,  23 
Kan.  632  (holding  that  where  a  cor- 
poration was  legally  dissolved  by 
expimtloa  of  Its  charter  during  the  pen- 
dency of  an  action  In  its  name,  it  was 
not  emo'  for  the  trial  court  to  re- 
fuse to  enter  judement  on  a  verdict  in 
favor  of  the  extinct  corporation,  and 
to  aet  aside  the  verdict  and  grant  a 
new  trial,  although  the  existence  of 
the  corporation  was  not  raised  In  the 
pleadings  and  the  expiration  of  the 
charter  was  proved  by  a  documentary 
evidence  offered  In  behalf  of  the  cor- 
poration). 

Me.— Merrill  v.  Suffolk  Bank,  SI 
Me.  57.  60  AmD  649. 

Mass. — Thornton  v.  Marginal 
Freight  R.  Co..  123  Mass.  82. 

N.  T. — Sturges  v.  Vanderbllt,  73  N. 
T.  884  :  McCuYloch  v.  Norwood,  68  N. 
T.  662  [rev  36  N.  Y.  Super.  1801  ; 
"Wamsley  v.  Horton,  87  Hun  847,  34 
NYS  806:  Tn  re  Norwood,  32  Hun  196. 

R.  I. — Insurance  Comr.  v.  United 
P.  Tns.  Co.,  22  R.  I.  377,  48  A  202. 

Vft. — May  V.  State  Bank,  2  Rob, 
(41  Va.)  56.  40  AnaD  726. 

ral  Attonwya  witbont  further 
MthOTlt7«~>As  a  sole  defendant  can- 
not by  attorney  plead  his  own  death 
In  defense  of  the  action,  so,  after  the 
dissolution  of  a  corporation  pending 
an  action  against  It.  Its  former  at- 
torneys are  without  any  authority  to 
Interpose  a  plea  or  answer  setting  up 
Its  dissolution,  Wamsley  v.  Horton, 
87  Hun  847.  34  NTS  306. 

TO.  SInnott  v.  Hanan,  166  App.  Dlv, 
328.  141  NTS  606 ;  In  re  Norwood, 
82  Hun  (N.  Y.)  196. 

SOl  Venable  v.  Southun  Oranlte 
Co.,  1S6  Oa.  BOS,  69  SB!  88S.  82  LRAN8 
446  and  nota 

81.  MuBwm  T.  Richardson,  11  Rob. 
riA.)  S7;  Rankin  v,  Sherwood,  83  Me. 
SOS;  Merrill  v.  Suffolk  Bank,  81  He. 
67,  60  AmD  649. 

8S.  U.  S. — Pendleton  v.  Russell, 
144  U.  S.  640,  12  set  743.  86  L.  ed. 
674. 

Cal. — Newhall  v.  Western  Zinc  MIn. 
Co..  1&4  Cal.  882.  128'P  1040. 

Maaa. — ^l^omton  v.  Marginal  Frelgbt 
R.  Ca,  12S  MaaB.  32.    Bee  also  Olda 


V.  City  Trust,  etc.,  Co.,  186  Mass. 
500,  70  NE  1022,  102  AmSR  358. 

N.  T. — Sturges  v.  Vanderbllt,  73  N. 
Y.  384  ;  McCulloch  v.  Norwood,  68  N. 
Y.  562  [rev  36  N.  Y.  Super.  180]; 
SInnott  V.  Hanan,  166  App.  Dlv.  323. 
141  NYS  506  ;  In  re  Norwood,  32  Bun 
196. 

N.  C. — Dobson  v.  Slmonton.  86  N,  C. 
492. 

Pa.— McAnuIty  v.  National  U  Ins. 
Co.,  6  L*ckLegN  128. 

R.  I. — Insurance  Comr.  v.  United  F. 
Ins.  Co.,  22  R.  I.  377,  48  A  202. 

Tenn. — Ingraham  v.  Terry,  11 
Huniphr.  572. 

See  Kagle  Chair  Co.  v.  Kelsey,  28 
Kan.  632. 

And  see  Corporations  [10  Cyc  1317]. 

83.  Torry  v.  Robertson,  24  Mlsa. 
192.  But  compare  Grand  Qulf  Bank  v. 
Ward.  20  Miss.  482. 

[a]  matntM  mtatlBg-  to  Oaath  of 
putjr^It  has  been  held  that  a  statute 
relating  to  the  death  of  a  party  to  a 
suit  and  the  revival  of  such  suit  In  the 
name  of  his  personal  representative 
refers  to  natural  persona  only,  and 
does  not  authorize  the  assignee  of  a 
corporation  to  revive  suits  pending  in 
its  name  at  the  time  of  its  dissolution. 
Torry  v.  Robertson,  24  Mlas.  192. 

84.  See  the  cases  cited  supra  f  2l&. 
86.    Kelly  v.   Rochelle,    (Tex.  Civ. 

A.)  93  SW  164.  In  this  case  a  cor- 
poration sued  for  rent  and  the  fore- 
closure of  a  landlord's  lien.  The  tenant 
replevied  the  property  seized  under  the 
distress  warrant  and  executed  a  bond. 
The  corporation  was  subsequently 
dissolved,  and  thereafter  a  Judgment 
was  rendered  for  it  against  the  tenant 
and  the  sureties  on  the  bond,  and  for 
a  foreclosure  of  the  landlord's  lien. 
"The  court  conceded  that  It  was  the 
universal  rule  that.  In  the  absence  of 
statutory  provision  to  the  contrary, 
pending  suits  by  or  against  a  corpo- 
ration at  law  are  abated  by  Its  di.s- 
solutlon  and  cannot  be  revived,  but 
held  that  this  rule  applies  only  to 
actions  at  law.  and  that,  since  an 
abatement  in  the  sense  of  a  court  of 
equity  is  not,  like  an  abatement  at 
law.  an  entire  overthrow  or  destruc- 
tion of  the  suit  so  that  it  is  quashed 
or  ended,  but  merely  a  present  sus- 

Senslon  of  all  proceedings  in  the  suit 
or  the  want  of  proper  parties  capable 
of  proceeding  therein,  and  it  may  be 
revived  (Mltford  Ch.  Fl.  69-72;  citing 
Story  Eki.  Fl.  364),  and  since  this  suit 
was  In  equity,  ft  did  not  abate  on  the 
dissolution  IX  the  corporation  In  the 
sense  that  It  was  destroyed,  but  was 
subject  to  revival,  end  the  Judgment 
rendered  therein  was  only  voidable. 
Therefore,  the  president  and  directors 
of  the  corporation  as  trustees  thereof 
under  the  statute,  having  assigned  the 
judgment  and  the  original  cause  of 
action  to  a  new  corporation,  and  the 
Judgment  debtor  having  brought  suit 
to  restrain  the  enforcement  of  the 
Judgment,  and  the  new  oraporation 


having  Intervened  in  the  suit  by  peti- 
tion In  the  nature  of  a  bill  of  revivor. 
It  was  held  that  under  the  rule  In 
equity,  and  under  Rev.  St.  (1696)  art 
1246,  providing  that  a  cause  of  action 
which  survives  does  not  abate  hy 
reason  of  the  death  of  plaintiff,  the 
new  corporation  was  entitled  to  re- 
vive the  Judgment  and  have  the  same 
enforced. 

86.  Life  Assoc.  of  America  v. 
Goode,  71  Tex.  90.  8  SW  639. 

87,  Franklin  Bank  v.  Cooper,  36 
Me.  179 ;  Foster  v.  Essex  Bank,  16 
Mass.  24B,  8  AmD,136:  and  other  cases 
In  ttie  following  note. 

8B.  See  statutes  rtt  the  several 
states.    And  see  the  following  cases: 

U.  a — Portland  Gold  Mln.  Co.  v. 
Stratton,  196  Fed.  714  ( Colorado 
statute)  ;  Nome,  etc.,  Co.  v.  Ames  Mer- 
cantile Co.,  187  Fed.  928.  109  CCA  650 
(Delaware  statute)  ;  Metropolitan  Rub- 
ber Co.  V.  Place.  147  Fed.  90,  77  CCA 
262  (Connecticut  statute)  ;  Scott  v. 
Stockholders'  Oil  Co.,  142  Fed.  287 
(Delaware  statute)  ;  I*  Bucki,  etc, 
Lumber  Co.  v.  Atlantic  Lumber  Co., 
128  Fed.  332,  63  CCA  62  (New  Jer- 
sey statute)  :  Dundee  Mortg.,  etc, 
Co.  V.  Hughes,  77  Fed.  865  (Oregon 
statute)  :  Lake  Superior  Iron  v.  Brown, 
etc.,  Co.,  44  Fed.  639  [aff  141  U.  S. 
476,  12  £Ct  S9.  SB  L.  ed.  S24]  <Ohlo 
statute): 

Ala, — Nelson  v.  Hubbard,  96  Ala. 
238,  11  S  428,  17  LRA  375  and  note; 
Tuskalooaa  Scientific,  etCL,  Assoc. 
V.  Green.  42  Ala.  848;  Huatsvllle  v. 
ICcGehees,  1  Stew.  A  F.  80K. 

Ark. — State  v.  Washington  Bank, 
18  Ark.  664. 

Cal. — Lowe  v.  Los  Angeles  Coimty 
Super.  Ct.,  134  P  190. 

Colo. — Stelnhauwr  v.  Oolmar,  11  Cola 
A.  494.  66  P  291. 

Ga. — Robinson  v.  Lane.  19  Ga.  837. 

111. — Eau  Claire  Canning  Co.  v. 
Western  Brokerage  C!o.,  213  111.  661,  73 
NE  430  [aff  116  111.  A.  71]  (Michigan 
statute)  ;  St.  Louis,  etc.,  Coal,  etc.,  Co. 
v.  Sandoval  Coal,  etc.,  Co.,  Ill  111.  32 : 
Ramsey  v.  Peoria  M-  ft  F.  Ins.  Co.,  65 
III.  311:  Central  Stock,  etc.,  Exch.  v. 
Pine  Tree  Lumber  Co.,  140  III.  A.  471. 
See  Life  Assoc.  of  America  v.  Fassett, 
102  HI.  316.  ,  _ 

Ind. — Cunningham  v.  Clark,  24  Infl. 

7. 

Ky.— r.  S.  Bank  v.  Leathers.  8  B. 
Mon.  126;  LoulsviUe  v.  U.  a  Bank, 
8  B.  Mon.  188. 

Me.— Franklin  Bank  t.  Cooper.  86 

Me.  179. 

Mass. — ^Worcester  Color  Co.  y. 
Henry  Wood's  Sons  Co..  209  Mass.  105, 
96  NE  392;  Michigan  State  Bank  v. 
Gardner.  1 6  Gray  362  ( Michigan 
statute)  :  Foster  v.  Essex  Bank,  IS 
Mass.  246,  8  AmD  136. 

Mich. — Bewick  v.  Alpena  Harbor 
Impr.  Co.,  39  Mich.  70O. 

Mlsa. — Grand  Gulf  Bank  v.  Wood, 
12  8m.  &  M.  48^^ 
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ete.»  most  be  applicable  to  the  particular  case  and 
most  be  followed."  And  where  the  charter  of  a 
corporation  is  continued  for  a  certain  period  only 
for  the  purpose  of  collecting  assets,  maintaining 
smts,  etc,  a  priding  suit  by  it  will  abate  on  expira- 
tion of  dte  period  of  extension.*" 

Fortign  corporatioufl.  The  question  of  eontina- 
ing  or  reviving  actions  by  or  a^rainat  a  corporation 
after  its  dissolution  depends  up<m  the  laws  of  the 
state  in  which  the  action  is  pending,  and  a  foreign 
statute  relating  thereto  is  of  no  avail.'^  But  as  a 
role  a  statute  of  the  state  of  a  dissolved  corpora- 
tion's creation  continuing  its  existence  for  the  pur- 
pose of  prosecuting  and  defending  suits,  or  pronding 
for  snbstitntion  of  its  trustees,  will  be  given  effect 
in  another  state  so  as  to  prevent  abatement  of  a 
sait  Uiere  pending  at  the  time  of  its  dissolution, 
where  the  cause  of  action  is  one  which  survives  under 

Nebr. — Schmitt,  etc.,  Co.  t.  Ma- 
honey.  60  Nebr.  20,  82  NW  B9. 

N.  H. — Blake  v.  Portsmouth,  etc.,  R. 
Co..  39  N.  H.  435. 

N.  T. — Shayne  v.  Evening  Post  Pub. 
Co..  168  N.  Y.  70,  61  NE  115,  8S 
AmSR  664  and  note,  65  LRA.  777,  10 
NYAnnCas  237  and  note  [rev  66  App. 
Dlv.  426.  67  NTS  9371  .l  McCulloch  v. 
Norwood,  68  N.  Y.  562  [rev  36  N.  T. 
Super.  180]:  Slnnott  v.  Hanan,  166 
App.  Dlv.  SSS,  141  NYS  606;  People 
T.  Troy  Steel  etc.,  Co.,  82  Hun  303, 
31  XYS  SIT:  Hepwortb  v.  Union 
F«nT  Co.,  B2  Hun  %67.  1«  NTS  692  ; 
New-  York  UarUed  Iron  Worka  v. 
Smith.  11  N.  T.  Super.  S82;  Oordon 
V.  Evening  Port  Pub.  Co.,  66  NYS 
828:     Farm  ore"     Bank  Ely,  2 

NYLecOtM.  274.  See  also  New  Jersey 
ProtectlfHi,  etc..  Bank  v.  Thorp,  6  Cow. 
46. 

Oh. — Stetson  t.  New  Orleans  City 
Bank.  12  Oh.  St.  677  ;  Stetson  v.  New 
Orleans  City  Banii,  2  Oh.  St.  167. 

W.  Va. — Greenbrier  Lumber  Co.  v. 
Ward,  30  W.  Va.  43.  8  SE  227.  See 
Miller  V.  Newberg  Orre!  Coal -Co..  81 
W.  Va.  836.  8  SE  600,  13  AmSR  903 
ajid  note. 

See  Hambleton  v.  aienn,  86  Va.  901, 
9  SB  12». 

And  see  Corporations  [10  Cyc  1S23 
et  seq]. 

[a]  tlw  federal  oonzts  the  Ques- 
tion whether  or  Aot  an  action  against 
a  con>oration,  which  has  abated  by 
the  dissolution  ol  the  corporation,  can 
be  revived,  depends  on  the  laws  of 
the  state  In  which  the  action  la 
brought.  Portland  Oold  Mln,  Co.  v. 
Stratton,  196  Fed.  714.  And  see  the 
other  federal  cases  cited  supra  thlB 
Bote. 

[b]  BnoeaMon  havlBff  so  IntorMt. 

— ^Itboustf  by  statute  trustees 
polnted  to  take  charge  of  the  assets 
of  a  dissolved  corporation  may  in  a 
proper  case  revive  in  their  own  name 
raits  pending  In  the  name  of  the  cor- 
poration M  the  time  of  its  dissolution, 
this  cannot  be  done  where  such 
trustees  have  no  Interest  In  the  sub- 
ject matter  <a  the  UtiREtlon,  as  In 
the  case  of  an  action  by  a  corpwa- 
tion  on  notes  and  other  choses  in 
action,  where  It  has  transferred  the 
iame.  prior  to  Its  dissolution,  to  as- 
ilsnees  for  the  benefit  of  creditors. 
Grand  Gulf  Bank  v.  Wood.  12  8m.  ft 
M.    (Miss.)    482.  „. 

89.  MacRae  v.  Kansas  Clbr  Piano 
Co..  69  Kan.  457,  77  P  84;  Thornton 
V.  Marginal  Freight  R.  Co..  128  MaM. 
32;  Sturges  V.  Vanderbllt.  73  N.  T. 
384  :  McCuIloch  V.  Norwood,  68  N.  T. 
S«2  [rev  36  N.  T.  Super.  180]  ;  Slnnott 
T.  Hanan.  15«  App.  Dlv.  323,  141  NTS 
505:  Watnsley  v.  Horton,  87  Hun  347, 
34  NTS  306.  See  Corporations  [10 
Cvc  1324] 

[a]    OoBStraotlon  and  appUoatlon 

of  paztlcolu  iPJ';,,^?]!" 
fonila.  under  Act  March  20.  1906  (St. 
(1»051  p  4M>  f  10a.added  byAct  June 

and  amended  bv  Act  Har^  SO.  1907  (St. 


[1907]  p  746),  providing  that  in  case 
of  forfeiture  of  tne  charter  of  a  corpora- 
tion. Its  directors  shall  be  deemed  Ita 
trustees  with  power  to  settle  Its  af- 
fairs and  to  defend  any  action  pend- 
ing against  It,  provided  that  no  action 
pending  against  It  shall  abate  thereby, 
but  may  be  prosecuted  to  flnal  Judg- 
ment as  though  no  forfeiture  had  oc- 
curred, an  action  pending  against  a 
corporation  on  forfeiture  of  Its  charter 
may  be  contlnoed  In  Its  name  without 
suutltutlon  of  Its  directors  as  defend- 
ants. Lowe  V.  Los  Angeles  Super. 
Ct,  134  P  190. 

(2)  Id  Colorado  Mills  Annot  Code 
t  16.  which  provides :  "An  action  shall 
not  abate  by  the  death  or  other  dis- 
ability of  a  party  ...  If  the 
cause  of  action  survive  or  continue. 
In  case  of  the  death  or  other  dis- 
ability of  a  party  the  court,  on 
motion,  may  allow  the  action  to  be 
continued  by  or  against  his  representa- 
tive or  successor  in  interest" — author- 
izes a  revival  only  in  favor  of  or 
against  those  who  acQuire,  either  by 
operation  of  law  or  otherwise,  an  in- 
terest in  the  subject  matter  of  the 
action :  aniT  an  action  of  trover 
against  a  corporation  to  recover  the 
value  of  ore  alleged  to  have  been  con- 
verted, which  has  abated  by  reason 
of  the  dissolution  of  defendant,  can- 
not be  revived  thereunder  against  an- 
other corporation  which  succeeded  by 
purchase  to  the  property  of  defendant 
but  is  not  alleged  to  have  received 
the  ore  converted,  or  Its  proceeds  or 
valuer  Portland  Gold  Mln.  Co.  v. 
Stratton.  196  Fed.  714. 

(S)  In  Indiana,  under  Bums  Annot 
St  (1908)  I  4060,  providing  that  all 
corporations  whose  eharter  expires  by 
limitation  shall  be  continued  bodies 
corporate  for  three  years  to  settle 
their  affairs,  an  action  begun  by  a 
corporation  before  expiration  of  its 
charter  cannot  be  abated  by  a  ptea 
filed  before  the  expiration  -  of  three 
years  after  such  expiration.  Muncie, 
etc..  Tract  Co.  v.  Citizens'  Gas,  etc., 
Mln.  Co.,  100  NE  66. 

(4)  In  New  Jersey,  2  Comp.  St 
(1910)  p  1634  I  63,  providing  that 
"all  corporations,  whether  they  ex- 
pire by  their  own  limitation  or  be 
annulled  by  the  LegtHlature  or  other- 
wise dissolved,  shall  be  continued 
bodies  corporate  for  the  purpose  of 
prosecuting  and  defending  suits  by  or 
against  them,  and  of  enabling  them 
to  settle  and  close  their  affairs,  to 
dispose  of  and  convey  their  property 
ana  to  divide  their  capital,  out  not 
for  the  purpose  of  continuing  the  busi- 
ness for  which  they  were  established" 
— dooB  not  govern  the  proceeding  in 
an  action  pending  at  the  time  of  dis- 
solution, but  applies  only  to  an  action 
commenced  after  dissolution ;  the  pro- 
ceeding in  a  pending  action  being  gov- 
erned by  section  59,  which  provides 
that  "any  action,  now  pending  or  to 
be  hereafter  begun,  against  any  cor- 
poration which  may  bectnne  diasolved 


the  laws  of  the  latter  state.^^  It  has  been  held,  how- 
ever,' that  a  state  statute  which  provides  that  corpo-; 
rations  shall  continue  to  exist  for  a  certain  time  after 
the  time  fixed  for  dissolution,  ;for  the  purpose  of 
prosecuting  and  defending  suits,  and  that  no  body 
or  persons  acting  as  a  corporation  shall  set  up  the 
want  of  a  legal  organization  as  a  defense  to  a  suit 
against  them  as  a  c<vi>oration,  do  not  control  or 
affect  foreign  corporations  merely  doing  business  in 
the  state;  and  a  suit  aeoinst  audi  a  corporation 
abates  upon  its  dissolution^  And  where  a  snit  pend- 
ing in  the  name  of  a  foreign  corporation  abates  by 
reason  of  the  expiration  of  its  eharter,  a  subse- 
quent statute  of  the  state  of  the ,  corporation'B  erea- 
tion  authorizing  trustees  of  its  property  to  sue  does 
not  revive  the  suit.^* 

[$  217]  D.  Necessity  and  Mode  of  MaUng  Ob- 
jection—1.  Kecessity  in  Oanend.  As  a  rule  defects 

before  final  Judgment,  shall  not  abate 
by  reason  thereof,  but  no  Judgment 
shall  be  entered  therein  except  upi»i 
notice  to  the  trustees  or  reouvers  of 
the  corporation."  Slnnott  v.  Hanan, 
169  App.  Dlv.  823.  141  NTS  606  {con- 
struing the  New  Jersey  statute). 

And  see  generally  Corporations  [10 
Cyc  1322  et  seq]. 

[b]  Appearanoe  by  rsoelver. — 
Where  a  court  upon  the  voluntary  dis- 
solution of  a  corporation  merely  di- 
rects the  receiver  to  appear  in  an 
action  In  a  foreign  state,  his  appear- 
ance will  not  make  htm  a  party,  or 
the  Judgment  binding,  unless  there  Is 
legislation  authorizing  revival.  In  re 
People's  Surety  Co..  144  NTS  181. 

[  c  ]  Snggestton  of  diBaUUte,^^Bar- 
rett  V.  Stoddard  Coontr.  246  Mo.  601, 
152  SW  43. 

90.  Dundee  Mortg.,  etc.,  Ca  v. 
Hughes,  77  Fed.  866 ;  Thornton  v. 
Marginal  Freight  R.  C^o..  128  Mass. 
32;  State  Bank  v.  Wrenn.  11  Miss. 
791.    See  Corporations  [10  Cyc  1323]. 

91.  Sturges  v,  Vanderbllt  78  N.  T. 
384  ;  Slnnott  v.  Hanan.  156  App.  Dlv. 
323.  141   NTS  506. 

[al    In  Vew  To»i  Code  Civ.  Proc 

5 767,  providing  that  In  case  of  the 
eath  of  a  sole  plaintiff  or  defendant. 
If  the  cause  of  action  survives,  the 
action  may  be  continued  by  or  against 
the  representative  or  successor  In  In- 
terest, applies  to  both  foreign  and 
domestic  corporations.  Slnnott  v. 
Hanan.  IBS  App.  Dlv.  828,  141  NTS 
605 ;  Wamsley  v.  Horton,  18  App^  Dlv. 
812,  42  NTS  767.  .  ^ 

88.  Scott  V.  Stockholders'  (Ml  Co., 
142  Fed.  287  (applying  Delaware 
statute  in  Pennsylvania)  ;  L.  Buckl, 
etc,  Lumber  Co.  v.  Atlantic  Lumber 
Co..  128  I^.  332,  63  CCA  62  (apply- 
ing New  Jersey  statute  in  Florida)  ; 
Eau  Claire  Canning  Co.  v.  Western 
Brokerage  Co.,  213  III.  661.  73  NE!  480 
[aft  115  III.  A.  71]  (Michigan  statute)  : 
Michigan  State  Bank  v.  Gardner.  16 
Oray  368  (Michigan  statute)  ;  Schmidt 
V.  Mahoney.  70  Nebr.  20,  82  NW  99. 
See  aJso  Corporations  [10  Cyc  1326], 
[a]  Snbsatntion  of  tmstees^ 
Where  after  a  suit  had  been  brought 
m  the  courts  of  New  Tork  by  a  cor- 

J oration  chartered  In  the  state  of  New 
ersey,  Its  charter  was  repealed,  and 
Its  property  vested  in  trustees,  who 
were  authortzed  to  sue  and  to  be  sub-  • 
stltuted  for  the  corporation  In  all  suits 
brougiit.  It  was  held  that  the  court 
would  allow  the  trustees  to  become 
parties  to  the  suit  Instead  of  the  cor- 
poration. New  Jersey  Protection,  etc.. 
Bank  v.  Thorp,  6  Cow.  (N.  T.)  46, 
And  see  Stetson  v.  New  Orleans  City 
Bank.  2  Oh.  St  167  [reaff  12  Oh.  St 
6771.    But  see  Sturges  v.  Vanderbllt 

73  N.  T.  884. 

93.  Marten  Phosphate  Co.  v.  Perry, 

74  Fed.  425,  20  CCA  490,  33  L.RA 
263. 

94.  Metropolis  Bank  v.  Trtmble,  6 
B.  Mqu.  (Ky.)  699. 
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and  objections  as  to  the  action  or  proceeding  or  as 
to  parties  which  do  not  bar  the  same,  but  go  merely 
in  abatement,  as  shown  in  the  preceding  sections,^ 
to  be  available,  must  be  pleaded  or  otherwise  properly 
presented  to  the  court,  or  they  will  be  waived.  It 
has  been  held,  however,  that  if  a  defect  of  this 
character  is  su^^ested  by  plaintifiE  himself,  defendant 
may  take  advantage  of  ^it,'  although  he  has  not 
pleaded  it." 

[$  218]  2.  Mode  of  Matins  Objectloii.  Objec- 
tions to  the  action  or  proceeding  which  go  merely 
in  abatement  of  the  same  and  not  in  bar,"  and  whidb 
do  not  appear  on  the  face  of  the  record  so  that 
they  may  be  raised  by  demurrer'^  or  motion,^  must 
generally  be  specially  pleaded  in  abatemoit,  both 
at  law  and  in  equity,  by  a  formal  plea  in  abatement 


80.   See  «upra  |  167  et  eeq. 

M.  California  Steam  Nav.  Co.  v. 
WrUcht,  8  Cal.  686 ;  Kenton  Ina.  Co. 
T.  Downs.  90  Ky.  28S.  13  SW  882,  12 
KyL  116  (premature  action  on  In- 
guranoe  policy)  ;  Taylor  v.  LIttell,  21 
La.  Ann.  666 :  Cochrane  v.  Miller,  10 
La,  Ann.  140;  Rockland,  etc.  Steam 
Boat  Co.  V.  Sewall,  78  Me.  167,  «  A 
181 ;  and  cases  cited  in  the  two  follow- 
tag  sections.    See  also  Infra  |  665. 

17.  Adams  v.  Inland,  7  Pick. 
(Mass.)  62  (plalntUTs  want  of  ca- 
pacity to  maintain  the  action). 

98.  WlMttwr  olijsctimi  gotm  nwrelj 
1b  statnuBt  or  1b  Ihut  tee  supra  |  167 
et  seq. 

.  09^  See  infra  this  section  text  and 
notes  29-28. 

1.   See  Infra  this  section  text  and 
notes  S4-M. 
9.  U.  S.— Schofleld  T.  Palmer,  134 

■  Iowa. — AlUsOn  ▼.  Chicaco.  eta,  H. 
Co..  43  Iowa  274. 

Me.— Southard  v.  Hill,  44  Me.  93, 
69  AmD  86  (plea  In  abatement  to 
writ  and  declaration,  where  abatement 
Is  sought  as  to  only  part  of  the  writ 
and  some  counts  of-  the  declaration). 

Mass. — Johnson  v.  Carr,  310  Mass. 
1,  96  NE  986 ;  Nelson  v.  Thompson, 
7  Cush.  602  (discharge  of  action  by 
plaintiff  without  any  release  of  the 
cause  of  action)  ;  Amidown  v.  Peck. 
11  Mete.  467. 

N.  H. — ^Mathewaon  v.  Eureka  Powder 
Workft  44  N,  H,  289. 

N.  T. — Ressequle  v.  Brownson,  4 
Barb.  641  (agreement  to  submit  to 
arbitration). 

Or. — Dufur  Oil  Co.  v.  Enos,  69  Or. 
628.  117  P  467.  .       _  „ 

Tex. — Hamilton  v.  Black,  Dall.  686 
<  holding:  that  the  exception  In  an 
action  on  a  note  that  It  was  not  on 
flle  as  a  part  of  the  petition  and  was 
not  eervea  on  defendant  was  a  matter 
of  abatement,  and  sht^d  be  so 
pleaded). 

Utah. — Croco  v.  Oregon  Short  Line 
B.  Co.,  18  Utah  811,  54  P  98B,  44 
LRA.  286  and  note.  .  „.„ 

Vt.— Morse  v.  Nash,  30  Vt.  76  ;  Hill 
v..  Powers,  16  Vt.  516  (In  both  casea 
want  of  proper  service  of  writ>.   

Wis.— Johannes  v.  Toungs,  48  Wis. 
101,  4  NW  82. 

And  see  other  cases  cited  in  the 
following  notes  and  Infra  9  219.  See 
also  Pleading  [81  Cyc  170  et  seal.  , 

a.  Ala.— Hemdon  v.  Garrison,  6 
Ala.  880 ;  McKenale  v.  HcCoIl,  8  Ala. 
616. 

Ga. — Cooper  v.  Rieketson,  (A.)  SO 
SE  217  ;  Linan  v.  Anderstxn,  12  Oa.  A. 
736.  78  SE  424. 

Infl.— Pittsburgh,  etc..  R.  Co.  v. 
Schmuck.  103  NB  326  ;  Relief  Dept.  v. 
Spencer.  17  Ind.  A.  138.  46  NE  477: 
Scott  V.  Norrls.  <  Ind.  A.  102.  32  NE 
333.  88  NE  ^7;  Norrls  v.  Scott,  6 
Ind.  A.  18.  32  NE  103,  865. 

Me.— Wlngate  v.  Smith,  20  Me.  287. 
-  Or. — Flore  v.  Ladd.  29  Or.  628.  46 
P  144. 

Pa. — Inunel  v.  Herb,  60  Pa.  Super. 

"I-  „ 
Wash. — Zelmantx  v.  Blake.  89  Wash. 


cases   cited  Infra 
Actions  [81  Cyc  17 

4.  Ark, — Borden  v,'  Fowler,  14  Ark. 
471  (failure  to  furnish  administrator 
copy  of  account  before  suing). 

l£y.— Cabell  r.  Payne,  S  J.  J.  Hanh. 
134  (failure  of  plaintiff  to  give  security 
for  costs). 

N.  J.— Cowell  V.  Oxford,  6  N.  J.  L. 
432  (failure  of  plaintiff  legatee  to  fur- 
nish executor  a  refunding  bond). 

Or. — Rafferty  v.  r>avls,  64  Or.  77, 
102  P  806. 

Wis.— Johannes  v.  Youngs.  48  Wis. 
101,  4  NW  32  (objection  that  leave 
to  sue  on  administrator's  bimd  has 
not -been  obtained). 

See  supra  |  170. 

B.  Nelson  v,  Thompson,  7  Cuab. 
(Mass.)  502  (holding  that  a  writing, 
signed  by  plaintiff  In  an  action  of 
assumpsit,  dieclaring  that  It  was  com- 
menced without  his  authority  or  con- 
sent, and  that  he  thereby  olscharges 
the  same,  is  no  defense  to  the  action 
when  specified  In  defense  under  the 
general  Issue)  ;  Mathewson  v.  Elureka 
Powder  Works,  44~  N.  H.  2S9 :  Mil- 
waukee County  v.  Hackett,  21  Wis.  620 
(want  of  authority  of  district  attor- 
ney to  sue  In  name  of  supervisors  on 
county  treasurer's  bond).    See  supra 

I  186. 

6.  Markham  v.  Townsend,  2  Tenn. 
Ch.  713 :  Croco  v,  Oregon  Short  Lin© 
R.  Co.,  18  Utah  811,  64  P  986,  44  LRA 
286  and  note.    See  supra  S  181. 

7.  U.  S.— McKenna  v.  risk,  1  How. 
241,  11  U  ed.  117 ;  Chirac  v.  Relnlcker, 

II  Wheat.  280,  6  L.  ed.  474  ;  Duvall 
V.  Craig,  2  Wheat.  45,  4  ed.  180 ; 
Hartshome  v.  Ingle,  10  F.  Ces,  No. 
6,170,  1  Cranch  C.  C.  91 :  How  v. 
McKlnney,  11  F.  Cas.  No.  6,749,  1  Mc- 
Lean ai». 

Ala. — Stoddard  v.  Davis,  60  Ala.  21 ; 
Turner  v.  Brown,  9  Ala.  866 ;  Curry 
V.  Paine,  3  Ala.  164 ;  Flndlay  v.  Pruttt, 
9  Port  195. 

Ark.- — Wilson  v.  Shannon,  6  Ark. 
196. 

Ill,— Fonvllle  v.  Monroe,  74  III.  126! 
Carpenter  v.  Hoyt,  17  111.  629  ;  Orulk- 
shank  v.  Brown.  10  lit  76;  Prince  V. 
Lamb,  1  111.  378. 

Ky. — Pendleton  v.  Kentucky  Bank, 
1  T.  B.  Mon.  171 ;  White  v.  Walker,  1 
T.  B.  Mon.  34. 

Misa. — Pierce  v.  Lacy.  23  Miss.  198. 

N.  Y. — Garland  v,  Chattle.  12  Johns. 
430. 

Pa. — Newlin  v.  Palmer,  11  Serg.  ft 
R.  98 

Va.^— Chesapeake,  etc.,  R.  Co.  v. 
Chapman,  78  8K  631. 

W.  Va.— BurTew  v.  Smith.  68  W.  Va. 
4S8.  69  SE  908:  Swindell  v.  Harper, 
51  W.  Va.  381.  41  SE  117. 

Wis. — Berkley  v.  Johnson,  4  Wis. 
216. 

See  supra  S  176  [31  Cyc  177]. 

Contra  Dawson  v.  Robert,  39  S.  C. 
L.  268  (holdlnpr  that  as  a  variance 
between  the  writ  and  declaration  Is 
a  matter  of  record,  It  Is  ground  for 
special  demurrer,  and  not  for  plea 
In  abatement). 

8.  U.  S. — Fitzgerald,  etc,  Constr. 
Co.  V.  Fitzgerald,  137  U,  S.  98,  11 


6,  80  P'  822.    See  supra  1*169;  and'  sc't  8*6,  84  L.  ed.  608  ( forcten 'cor- 


in  accordance  with  the  statutes  and  rules  of  court 
governing  such  pleas,  or  by  a  plea  in  the  nature  of 
a  plea  in  abatement,  or  by  anbwer  under  the  codes.' 
This  rule  has  been  applied,  for  example,  to  the 
objections  that  the  action  was  prematurely  brought;' 
that  it  was  brought  without  performance 'of  condi- 
tions precedent,^  or,  in  some  cases,  without  plain- 
tiffs autbority  ;"  that  it  is  champertous;*  or  that 
there  is  a  variance  between  the  pleading  and  the 
process.^  A  plea  or  answer  in  abatement  is  the 
proper  mode  of  taking  advantage  of  defects  or 
iiregnlarities  in  the  process  or  return  thereof,  and 
in  most  jurisdictions  the  objection  must  be  raised 
in  this  mode  where  the  defect  is  not  apparent  on  the 
face  of  the  record.^  In  some  cases,  however,  it  is 
held  that  defects  or  irregularities  in  service  of  proc- 

I  219.  See  also  poratlon)  ;  EHectric  Vehicle  Co.  v. 
0].  Craig  Toledo  Motor  Co.,  167  Fed.  316 ; 

~  U.  S.  V.  Banlater,  70  Fed.  44 ;  U.  S.  v. 

American  Bell  Tel.  Co.,  29  Fed.  17 : 
Rubel  V.  Beaver  Falls  Cutlery  Co..  22 
Fed.  282;  Miller  v.  Gages.  16  F.  Caa. 
No.  9,671,  4  McLean  436. 

Ala. — Drennen  v.  Jasper  Inv.  Co., 
153  Ala.  822.  46  S  167;  Peebles  v. 
Weir,  60  Ala.  418 ;  Johnson  v.  King, 
20  Ala.  270 ;  SAwypr  v.  Price,  6  Ala. 
286 ;  AdamaoB  v.  Parker,  8  Ala.  727  ; 
Jordan  v.  Bell,  8  Port.  63. 

Ark. — Powers  v.  Swigart,  8  Ark,  868. 
Conn. — Cady  v.  O&y.  31  Conn.  896 : 
Bishop  V.  Vose,  27  Conn.  1 ;  Parsons 
v.  Ely,  2  Conn.  877;  Bulkley  v.  Starr, 
2  Day  663. 

Fla. — Putnam  Lumber  Co.  v.  Ellis- 
Young  Co.,  SO  Fla.  2S1,  89  8  198. 

III.— Willard  V.  Zehr,  816  HI.  148,  74 
NE  107 ;  Oner  v.  Young,  180  HI.  184, 
11  NE  167:  Mineral  Point  R  Co.  v. 
Keep,  32  HI.  9.  74  AmR  124;  Montana 
Columbian  Club  v.  Ketch  am.  64  ill.  A, 
884 

ky.— Owlngs  V.  Beall.  8  Lltt.  108; 
Frankfort  Bank  v.  Anderson.  3  A.  K. 
Marsh.  1. 

Me. — Marcus  v.  Rovlnaky.  96  Me. 
106,  49  A  420 ;  Mahan  v.  Sutherland. 
78  Me.  168;  Hall  v.  GUmore,  40. Me. 
678  ;  Tweed  v.  Llbbly,  87  Me.  Ns; 
Chamberlain  v.  Lake,  36  Me,  388 : 
Pattee  v.  Lowe,  36  Me.  121 ;  Sawtelle 
V.  Jewell,  34  MS.  643 ;  Cook  v.  Lolhrop, 
18  Me.  260;  Brown  y.  Gordon.  1  Me. 
185. 

Mass. — Johnson  v.  Carr,  210  Mass. 
1.  96  NE  966  ;  Day  T.  Floyd,  130  Mass. 
488  ;  Smith  v.  Dexter,  121  Mass.  697  ; 
Haynea  v.  Saundera,  11  Cush.  537 ; 
Stevens  v.  Ewer.  8  Mete.  74;  Prescott 
V.  Tufts,  7  Mass.  309;  Smith  v. 
Bowker,  1  Mass.  76 ;  Zuill  v.  Bradley, 
Qulncy  6. 

Miss. — Lamb  v.  Russell,  81  Miss. 
882,  82  S  916-;  Mayfield  v.  Barnard. 
43  Miss.  270 ;  Thornton  V.  Fltzhugh. 
18  Miss.  488. 

N.  H.— Hlbbard  V.  Clark.  64  N.  H. 
621 :  Crawford  v.  Crawford,  44  N.  H. 
428:  Curtis  V.  Baldwin,  42  N.  H. 
398  ;  Haverhill  Ins.  Co,  v.  Prescott,  33 
N.  H.  888:  Merrill  v.  Palmer,  13  N. 
H.  184;  Morse  v.  Calley,  6  N.  H.  222. 

N.  T.— NelUs  V.  Rowles.  41  Misf. 
818.  84  NTS  758. 

N.  C. — Laverty  v.  Turner.  16  N.  r*, 
876:  Dudley  v.  Carmolt.  6  N.  C.  339; 
McCrea  v.  Starr,  6  N.  C.  262. 

Pa. — Northern  Liberties  Nat,  Bnn»t 
V,  American  Ship-Bldg.  Ca,  1  Pa.  Cas, 
380.   2  A  611. 

Tenn, — Padgett  v,  Duektown  Sul- 
phur, etc.,  Co.,  97  Tenn.  690,  37  SW 
698 :  Boyd  V.  Buckingham,  10  Humphr, 
434. 

Vt— Shaw  V.  Baldwin.  S3  Vt.  447  : 
Bliss  v.  Connecticut,  etc.,  R.  Co.,  24 
Vt.  428 ;  Culver  v.  Balch,  23  Vt.  618 ; 
State  Un'verslty  v.  Joslyn,  21  Vt.  B2  : 
Hill  V.  Powers,  16  Vt,  516;  Pearson 
V.  French,  9  Vt.  349. 

Va. — Richmond,  etc..  R.  Co.  v,  Rudd, 
88  Va,  648.  14  SE  3S1 ;  Warren  v. 
Saunders,  27  Gratt.  (68  Va.)  259: 
Barksdale  v.  Nesl.  16  Qratt,  (57  Va,) 
314;  Payne  v.  Grim,  2  Munf.  (If  Va.) 
297. 
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ess  are  not  ground  for  plea  in  abatement,  but  only 
for  motion  to  set  aside  the  service.*  The  objection 
that  defendant  was  exempt  or  privileged,  because 
attending  court  or  otherwise,  from  service  of  proc- 
ess or  from  arrest  is  generally  ground  for  plea  or 
answer  in  abatement,'"  although  in  many  jurisdic- 
tions it  is  held  that  such  objection  may  be  raised 
by  motion.^* 

3  W. 


w.  v& — Hlnton  T.  Bollard. 

Va.  582. 

Wis. — ^Rowea  v.  Taylor,  1  Finn.  236. 

See  supra  I  171  et  seq.  See  also 
Process  Cn  Cyc  (24  et  seq,  670]. 

'■■lalin'  oldMtlw  metlos  to 
ftwuA  see  Infra  Uils  section  text  and 
note  26.  l 

[a]  ATZMt  on  meane  pro<>»». 
(1)  A  writ  running  against  tba  boAf 
of  defendant,  when  not  autliorl^  by 
law,  may  be  objected  to  by  plea  in 
abatement,  or,  where  objection  ap- 
peara  on  the  face  of  the  writ,  by 
motion.  Cook  v.  lK>throp,  IS  Me.  260. 
(2>  And  the  objection  that  the  affidavit 
necessary  under  a  statute  to  arrest 
defendant  In  an  action  on  contract 
was  not  made  before  service  of  the 
writ  should  be  taken  by  plea  In  abate- 
ment, and  not  by  motion  to  dtsmlsa 
Haynes  v.  Saunders,  11  Cush.  (Mass.) 
S87.  And  see  Posey  v.  McCuhblns,  6 
Yerg:  (Tens.)  23S. 

§.  Jonea  v.  Nelson,  51  Ala.  471 ; 
Cotton  T.  Buey,  4  Ala.  6< :  Maverick  v. 
I>uffee.  1  Ala.  488.  See  also  Stapp 
T.  Thomaaon,  S  Ldtt  fKy.)  214 ;  Nones 
T.  Hope  Mut.  L.  Ins.  Co.,  8  Barb.  (N. 
T.)  841.  But  see  MltcbeU  v.  Allen, 
2  Stew.  *  P.^CAla.) 

10.  U.  8.— Irfuroed  v.  ariffln,  18 
Fed.  S»0. 

Conn.— King  v.  Colt,  4  Day  129.., 
ni.— Qreep  v.  Tonnft  120  lU.  184, 

1  NB  167:  Qngg  Y.  Sumner,  21  ZIL 

A.  110. 

Uaas. — Chaffee  v.  Jones,  19  Pick. 
260. 

Mich. — Case  v.  Rorabachar,  16  Mich. 
S3  7. 

N.  T,— Gilbert  v.  Vanderpool,  IB 
Johns.  242. 

R.  L — Hoppin  V,  Jencjcea,  8  K.  I. 
4S3.  6  AmR  697. 

Tenn. — Baker  v.  Comptoo.  2  Head 
471 :  Grove  v.  Campbell.  9  tere.  7. 

Wisw — ^Anders<m  v.  Bountree;  1  Pinn. 
HE. 

ESig. — Davis  v.  RendloBham,  7  Taunt 
679,  2  ECL.  646,  129  Reprint  270. 

11.  See  Infra,  this  sectltHi  text  and 
note  29. 

la.    See  supra  i  18S  et  seq. 

13.  See  infra  this  section  text  and 
notes  21.  88.  i 

14.  Ind. — ^Wilson  V.  Poole,  88  Ind. 
443. 

Me. — ^Abbott  V.  Chase,  76  Me.  83 ; 
Blalsdell  T.  Fray,  68  Me.  269  (holding 
that  an  objection  to  a  petition  for 
partition  that  two  Arms,  having  a  com- 
roon  member,  are  Interested  as  tenants 
in  common  In  the  estate  to  be  divided, 
most  be  taken  by  plea  In  abatement)  ; 
atnng  V.  Hirst,  61  He.  9 ;  Vose  v. 
Manly.  19  Me.  881.  ,  „ 

Hiss. — Moore  v.  Knox.  48  Miss.  602. 

Ma — Montgomery  v.  Tipton,  1  Ho. 
446. 

Pa.— Uazet  v.  Pittsburgh  137  Pa. 
548.  20  A  698  <In  equity).  ^ 

S.  c. — State  Treasurer  v.  Wiggins, 
12  S.  C.  L.  568. 

Vt~Hoyt  V,  Hoyt,  68  Vt  638,  3  A 
J16  <ta  equity).  ,  ™ 

ma — vSaMi  V.  Braunsdorff,  40  Wis. 
107. 

Eng. — ^Makepeace  t.  Haythome,  4 
Rnss.  244,  4  BngCh  844,  88  Reprint 
797  <in  equity). 

And  see  the  cases  cited  Infra  f  219. 
Bee  also  Parties  [30  Cyc  1]. 

19.    See  supra  S  183  et  seq. 

16.  U.  S. — Ventress  v.  Smith,  10 
Pel.  161,  9  I*  ed.  882 :  Teaton  v.  Lynn, 
S  Pet  224.  8  L.  ed.  106:  lu  Buckl, 
etc..  Lumber  Co.  v.  Atlantic  Lumber 
Ca.  128  Fed.  882,  63  CCA  62. 

Ark.— HellmaB  v.   Martin,   2  Ark. 


Cunningham,  87 
PhllUps  V.  Qold- 


Cal.— Wllhoit  V. 
Cal.  453,  26  P  675 
tree,  74  Cal.  161,  13  P  818.'  16  P  461; 
Swamp,'  etc.,  Land  Dist  No.  110  v. 
Feck,  60  Cal.  403. 

Del. — Mutual  Loan  Assoc.  v.  Tyre, 
81  A  48. 

fla. — Southern  L.  Ins.,  etc.,  Co.  v, 
Lanier,  6  Fla,  110,  68  AmD  460. 

Ind. — Dewey  v.  State,  91  Ind,  173. 

Kan. — Independence  Town  Co.  v.  De 
Long,  XI  Kan.  162 ;  Wtnfleld  Town  Co. 
v.  Marls,  11  Kan.  128. 

La. — Hoeea  v.  Miles,  18  La.  107. 

Me.— Page  v.  McOllnch,  68  Me.  472  ; 
Strang  V.  Hirst,  61  Me.  9  (In  both 
cases  objection  to  plaintiff's  right  to 
maintain  suit  as  surviving  partner  be- 
cause he  has  not  given  the  bond  re- 
quired by  law)  ;  Vose  v.  Manly,  19  Me. 
831. 

Md. — ^Toung  T,  Cltlsens'  Bank,  81 
Md.  66  :  Hawkins  v.  Bowie,  9  Gltl  ft  J. 
428 ;  McLaughlin  v.  De  Young,  8  OIll 
A  J.  4  <tn  all  three  cases  death  of 
plaintiff  or  defendant  before  Impetra- 
tlon  of  writ)  ;  Wilms  v.  White,  26 
Md.  387.  90  AmD  118 ;  Shivers  v.  Wil- 
son, 6  Harr.  &  J.  180,  9  AmD  497. 

Mass. — Chamberlayne  v.  Macro,  188 
Masa  466,  74  NB  674  (ptalntlff  acting 
as  defendant's  attorney  at  time  oi 
suit):  Jaha  v.  Belles,  106  Mass.  208 
(disability  ol  Indian  to  sue  in  his 
own  name)  :  Alnslie  v.  uarUn,  9  Haas. 
464. 

Minn.— McNair  v.  Toler.  81  Hlnn. 

176. 

Miss. — Hudson  v.  Polndexter,  42 
Miss.  804:  Talbott  v.  Norager,  28  Mfsa 
572. 

N.  T.— Bumslde  v.  Matthews,  54  N. 
T.  78 :  Phoenix  Bank  v.  Donneli,  40  N. 
Y.  410:  Barclay  v.  Quicksilver  Min. 
Co.,  6  LanS.  .26. 

Okl.— Sweet  V.  Crane,  184  P  1112. 

Pa. — Bredln  Dwen,  2  Watts  96 
(action  by  cestui  que  trust  instead  of 
trustee ) . 

Tex. — Cooke  V.  Tbomhill,  18  Tex. 
177;  Lee  v.  Salinas.  15  Tex.  496  ; 
Harveyv.  Provident  Inv.  Co.,  (Civ,  A.) 
156   SW  1127. 

Vt— Hoyt  V.  Hoyt.  68  Vt.  688,  I  A 
816. 

Eng. — ^uaJcepeaee  v.  Haythome,  4 
Russ.  244.  4  EngCh  244,  88  Reprint 

797. 

See  supra  SI  184-188;  and  cases 
cited  infra  |  219.  See  also  Parties 
[30  Cyc  1,  140]. 

[a]    Tha  ml*  luia  tasn  appUad  to: 

(1)  Infancy.  Rowland  v.  Wallace,  8l 
Ala.  238,  2  S  96 ;  Oreer  v.  Wheeler.  2 
III.  664;  Smith  v.  Allen,  16  Ind.  316; 
Holllngsworth  v.  State,  8  Ind.  257  ; 
Meyer  v.  Lane,  40  Kan.  491,  20  P  268  ; 
Wilms  v.  White,  26  Md.  387.  90  AmD 
118 ;  Smith  v.  Carney.  127  Mass.  179  ; 
Blood  V.  Harrington,  8  Pick.  (Mass.) 
562 ;  Gully  v.  Duniap,  24  Miss.  410 ; 
Smith  V.  Van  Houten.  9  N.  J.  L  381 ; 
Perkins  v,  Stimmel,  114  N.  Y.  869,  21 
NE  729.  11  AmSR  659,  17  NYCIvProc 
26;  Smart  v.  Harlng.  14  Hun  (N.  Y.) 
278:  Treadwell  v.  Bruder,  3  E.  D. 
Smith  (N.  Y.)  596  :  Schemerhom  v. 
Jenkins,  7  .Johns.  (N.  Y.)  373  ;  Wein- 
berBer  v.  Prleden,  NYDailyReg  March 
6.  1884 ;  Duke  v.  Postal  Tel.  Cable 
Co..  71  S.  C.  95,  60  SE  675;  Daw- 
klns  V.  Mathta.  47  S.  C.  64,  24  SE 
990;  Dra*ro  v.  Moso,  28  S.  C.  L.  212. 
40  AmD  592 ;  Moke  v,  Fellma,  17  Tex. 
387.  67  AmD  666.  See  supra  S  186, 
See  also  Infants  t82  Cyc  686].  (2) 
Mental  unsoundness.  Jetton  v.  Smead, 
29  Ark.  372  ;  Lang  v,  Whldden,  2  N. 
H.  436  (action  by  guardian  of  Idiot 
In  name  of  ward  without  mention  of 
Kuardlan)  ;  Cooke  v.  ThotnhtU,  If  Tex. 


ObjectionB  as  to  parties,  which  are  gronnd  for 

abatement  only,"  and  which  do  not  appear  on  the 

face  of  the  record/'  must  generally  be  raised  by 

plea  or  angwer  in  abatement,^'  including,  subject 

to  exceptions  elsewhere  pointed  out,^'  objections  on 

the  gronnd  of  want  of  capacity  or  authority  to  sue,^' 

or  want  of  interest  or  standing  to  maintain  the  suit, 

where  there  is  not  such  lack  of  remedial  interest 

177  (objection  that  lunatic,  who  sues 
by  next  friend,  has  a  guardian)  ;  Hoyt 
V.  Hoyt,  68  Vt  638,  3  A  316  (hold- 
ing that  the  objection  that  a  plalntllr 
by  reason  of  mental  unsoundness  Is 
Incapable  of  bringing  or  maintaining 
a  suit  must  In  equity,  be  taken  by 
plea  In  the  nature  of  a  plea  in  abate- 
ment  and  cannot  be  raised  by  answer). 
Compare  Buck  v.  Ehrgood,  4  Pa.  Co. 
812.  4  Pa.  C  PI.  161   (holding  that 
the  right  tjS  the  committee  of  a  lunatlo 
to  be  substituted  as  plaintiff  may  be 
raised  by  plea  in  abatement  or  pos- 
sibly under  the  gene  raj  issue,  but  not 
upon  a  rule  to  quash  or  abate  the  sum- 
mons).   See  supra  S  166.    (3)  Cover- 
ture.    Northum  v.  Kellogg,  16  Conn.' 
569;  Hubert  v.  Fera,  99  Mass.  198,  96' 
AmD  782 ;  Swan  V.  Wilkinson,  14  Mass. 
285;  Simmons  V.  Thomas,  48  Miss.  31, 
5  AmR  470 ;  Hoop  v.  Plummer.  14  Oh. 
St.  448.    See  supra  I  186.    Bee  also 
Husband   and    Wife    [21   Cyc  16171. 
(4)  Alienage;    Alnslie  v.   MarUn.  > 
Mass.  464 ;  Martin  v.  Woods.  9  Haas. 
877  ;  Bewail  v,  Lee,  8  Mass.  368 :  Le» 
V.  Salinas,  is  Tex.  496.    (6)  And  to 
alien  enony  in  some  states.  McNair 
V.  Toler,  21  Minn.  175 ;  Burnslde  v. 
Atetthews,   64   N.   Y.   78.     See  supra 
I  186.    See  also  Aliens  [2  Cyc  110]; 
War  [40  Cyc  828).    (6)  Personal  dis- 
u>tilty  of  ward  to  sue  his  guardian. 
Hellman  v.  MarUn.  2  Aiii.  168.  (7> 
Nonextatence  of  plaintiff  corporation. 
Society  for  Propagation  of  (K«pe1  v. 
Pawlet  4  Pet  (U.  &)  480,  7  L.  ed. 
927;   HIgdon  ■  V.    Wayne   County  Se- 
curity Co.,  164  Ky.  387.  157  SW  708  : 
Elektron  Mfg.  Co.  v.  Jones  Bros.  Eflec- 
tric  Co.,  8  Oh.  Clr.  Ct  811,  4  Oh.  Cir. 
Dec.  655  ;  Union  Type  S^y.  v,  Kittan- 
ning  Ins.  Co..  138  Pa.  187,  20  A  841. 
See  supra  |  186.   See  also  Corporations 
[10  Cyc  1863  et  aeq].    (8)  DiraoluUon 
of  corporation  plaJntlfr  befbre  action 
brought    L.  Buckl.  etc.,  Limnber  Co. 
V.  Atlantic  Lumber  Co..  128  Fed.  882, 
68  CCA  62;  Harvey  v.  Provident  Inv, 
Co.,  (Tex.  Civ.  A.)  166  SW  1127.  See 
supra  }   216.     See  also  Corporations 
[10  Cyc  1314].     (9)   In  some  sUtes 
failure  of  foreign  corporation  to  com- 
ply with  laws  so  as  to  be  entitled 
to  sue.     Weaver  Coal,   etc,  Co.  v. 
Rhode  Island   Co-operative  Coal  Ca, 
27  R  I.  194,  61  A  426.     See  supra 
i    186.     See   also   Corporations  [19 
Cyc   et    seq].     (10)    Incapacity  or 
want  of  authority  of  plaintiff  suing  In 
a  representative  or  official  capacity. 
Abbott  V.  Chase.  76  Me.  88  (acticm  by 
treasurer  of  school  fund  on  note)  : 
Kellar  v.  Savage,  20  He.  198  (action 
?J'  JP'^l  treasurer).:  Vose  v.  Manley, 
19  Me.  881  (action  by  Judge  advocate 
to  recover  flne  Imposed  by  court  mar- 
tial >  :   Moore  v.  Knox,   46   Miss  608 
(action    by    administrator)  ;  Mont- 
gomery V.  Tipton,  1  Mo.  446  (action 
by  next  friend)  ;  State  Treasurers  v. 
Wiggins,  12  S.  C.  L.  668   (action  by 
state  treasurers  on  bond  executed  to 
predecessors  in    office)  ;    Randall  •  v. 
Lonstorf.  126  Wla  147,  106  NW  663. 
3  LRANS  470,  6    AnnCafl    371  (In- 
capacity of  guardian  to  sue)  ;  Vincent 
v.    Starks,    46    Wis.    458    (acUon  by 
foreign  guardian)  ;  Plath  v,  Brauns- 
dorff,  40  Wis.   107    (action  by  guar- 
dian).    See  also  supra  ||   186.  189. 
The  right  of  a  committee  of  a  lunatlo 
to  maintain  trespass  quare  dausum 
fregit  may  be  raised  by  a  plea  In 
abatement  or  possibly  taken  advanta«a 
of  under  the  general  Issue,  but  It  can- 
not be  disposed  of  on  a  rule  to  quash 
the  summons.   Buck  v.  BAirgood,  4  Fa. 
Ca  SIS,  4  Pa.  C  PI.  161. 
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as  to  operate  as  a  bar,^'  and  objections  on  the  ground 
of  misnomer,^'  defect  or  nonjoinder  of  parties,"  or 
misjoinder,  unless  the  objection  goes  in  liar.™ 

A  demurrer,  at  common  law  a  special  demurrer^ 
will  lie  to  take  advantage  of  defects  and  objections 
as  to  the  action  or  proceeding,  as  to  the  process 
or  service  thereof,  or  as  to  parties,  where  the  defect 
is  apparent  on  the  face  of  the  record     but  not 


17.  U.  S. — Boyreau  v.  Campbell,  3 
F.  Cos.  No.  1.760.  McAll.  119  [all  21 
Bow.  22S,  16  U  ed.  98]. 

Alass. — Gerrlsh  v.  Oary,  1  Allen  213  ; 
Cobum  T.  Palmer,  8  Cush.  124. 

Miss.— Comnerclal  Bank  v.  Thomp- 
son, 7  Sm.  A  M.  14S ;  Xiaaler  v.  TtIkk. 
«  Sm.  *  M.  641.  46  AmD  222  (actfon 
on  note  payable  to  bank;  alignment 
by  it  In  violation,  of  statute). 

N.  Y, — Spooner  v.  Delaware,  etc.,  R. 
Oa.  116  N.  T.  22,'21  NB  626 ;  Vamiim 
V.  Taylor,  69  Hun  664,  14  KYS  242; 
Hathaway  v.  Scott,  11  Paige  172  (ob- 
jection that  complainant  In  creditors' 
bill  amlgned  all  his  interest  in  the 
subject  matter  before  suit). 

Or. — ^Trlptronoff  v.  Sweeney,  130  P 
279:  Lassan  v.  McCarty,  47  Or.  474, 
84  P'  7<  (objecUon  to  valtdlty  of  as- 
signment to  plaintiff  in  suit  to  fore- 
close mortgage)'. 

Pa. — Maaet  v.  PHUburgb,  187  Pa. 
648,  20  A  692  (holding  that  the  ques- 
tion of  the  standing  In  court  of  a 
plaintiff  In  equity  who  alleges  suffi- 
cient facta  to  give  him  such  standing 
should  be  raised  by  a  plea  In  the 
nature  of  a  plea  in  sibatement,  and  not 
by  averments  In  the  answer  to  the 
effect  that  the  facU  as  alleired  by 

Elalntlff  are  untrue  and  that  the  bill 
I  not  filed  in  good  tmiOi). 
Eng.— Makepeace  v.  Haytfaome.  4 
Russ.  244,  4  ^iogCh  244.  28  Rem^Bt 
797  (want  of  Interest  of  plaintiff  in 
equity). 

Compare  supra.  I  1S7.  See  also 
ParU6s  [30  Cyc  80  et  seq]. 

18.  Ala.— Oatea  v.  Clendenard.  87 
Ala.  734,  6  S  869  ;  Lynes  v.  SUte,  6 
Port  236,  26  AmD  667. 

Ark. — Wilson  v.  Shannon,  6  Ark. 
188. 

ni.— Pond  v.  Bnnls.  89  lU.  841. 
Ind. — Peden  v.  King,  30  Ind.  181. 
Iowa, — Davis  v.   David,   1  Greene 
427. 

Me.— Marston  v.  P.  C.  Tlbbetts  Mer- 
eantUe  Co..  97  A  220. 

Md.— Baltimore  First  Nat  Bank  v. 
Juncers,  81  Md.  88,  100  AmD  68. 

BSm. — Com.  V.  Bredericks,  118  Mass. 
onbnt  V.  Nantu<^et  Bank,  6 
Haas.  97:  Smith  v.  Bowker,  1  Mass. 
76. 

Mich.— Stevcr  v.  Brown,  lit  Mich. 
198.  77  NW  704.  ,  ^  _ 

Miss.— Hudson  v.  Polndexter,  42 
MlBS.  204.  „  .  „ 

Mo.— Hanlcgr  ▼.  Blanton,  1  Mo._  49. 

N.  H.— Sunapee  v.  Eastman,  32  N. 
470 

N.  J.— Seely  v.  Boon,  1  N.  J.  L. 
138. 

•  N.  T.— Mann  v.  Cartey.  4  Cov.  148 ; 
Utlca  Bank  v.  Smalley,  2  Cow.  770, 
14  AmD  628. 

Pa. — Freeland  v.  Pennsylvania  Cent. 
Ins.  Ctt.  94  Pa.  604.  _ 

a  C.— Chivpell  v.  Proctor,  16  S.  C. 
L.  49. 

Tenn. — Dlion  v,  Cavenaugh,  I  Overt. 
286. 

Tex.— Mlszner  v.  Slter,  23  Tex.  821. 

W.  Va. — Handley  v.  Ludlnglon,  4 
yr.  Va.  68. 

See  supra  S  191.  See  also  Parties 
(80  Cyc  1401  ;  Pleading  [31  Cyc  173]. 

[a]  Of  oonoration.— Marston  v.  P. 
C  Tlbbetts  Mercantile  Co.,  (Me.)  87 
A  220;  Gilbert  v.  NantucKet  Bank,  ^ 
Mass.  97.  , 

19.  U.  a— Clarton  First  Nat  Bank 
v.  Hamor,  49  Fed.  86. 

ni.— Lurton  v.  GllHam,  2  ni.  677, 
22  AmD  480  ;  Swlgart  v.  Weare,  37 
III.  A.  268. 

Ind. — Western  Union  Tel.  Co.  v. 
SUte.  166  Ind.  492.  609.  76  NB  100, 
S  liRANS  162,  6  AnnCas  820:  Bradley 
V.  Ward.  6  Blackf.   190;  PlUon  v. 


State  Bank,  6  Blackf.  6  ;  BImel  v.  Boyd, 
(A.)  101  NE  667;  Sharpe  v.  Baker, 
(A.)  99  NB  44. 

Iowa. — Bonnon  v.  Urton,  S  Greene 
228. 

Ky.— Walts  V.   HoClore^   10  Bush 

768  ;  Albro  V.  Lawson,  17  B,  Mon. 
642. 

Me.— Richmond  v.  Toothakw,  69  Me. 
461. 

Mass. — Bumham  v.  Webster.  6  Mass. 
268. 

Mich. — Snook  V.  PearsaU,  96  Mich. 
634,  S5  NW  469. 

Minn. — Randall  Printing  Co.  v. 
Sanltas  Mineral  Water  Co.,  120  MIna 
268,  189  NW  606,  42  LRANS  706. 

Miss. — Griffin  v.  Lovell,  43  Miss.  402. 

N.  H. — Nealley  v.  Moulton,  12  N. 
H.  486;  Powers  v.  Spear,  2  N.  H. 
86. 

N,  T.— White  V.  Miller,  78  Misc.  428, 
139  NTS  660  [clt  Cyc]  ;  Fowler  v. 
Kennedy,  2  AbbPr  347  ;  Burgess  v. 
Abbott.  6  Hill  186 ;  Rich  v.  Penfleld,  1 
Wend.  380. 

N.  C— Ball-Thrash  v.  UcCormlck,  78 
SE  808. 

OkL — Sweet  v.  Crane,  134  P  1112. 

Pa,— Collins  V.  Smith,  78  Pa.  428; 
Means  v.  MUliken,  38  Pa.  617. 

S.  C. — Oage  V.  Sartor,  .9  a  C.  L. 
247. 

Tex.— Hugbes-Bule  Co.  v.  Mendosa, 
(Civ.  A.)  166  SW  828. 

Vt— Hicks  V.  Cram,  17  Vt  449; 
Ives  V.  Hulet  12  Vt  214;  Nash  v. 
Skinner,  12  Vt  219,  86  AmD  828. 

Va,-T-WilBon  V.  McCormlok,  86  Va. 
995.  11  SE  976.  _  ^ 

Wash.— State  v.  Terry,  74  Wash. 
208.  182  P  386  (nonjoinder  of  wife). 

Eng. — Richards  v.  Heather,  1  B.  4 
Aid.  29,  106  Reprint  11 ;  Rice  v.  Shute, 
6  Burr.  2611,  98  Reprint  874  ;  Whelp- 
dale's  Case,  6  Coke  119,  77  Reprint 
229  :  King  V.  Hoare.  2  D.  &  U  882 ; 
Cocks  V,  Brewer,  2  Dowl.  P.  C.  N.  a 

769  ;  South  v.  Tanner.  2  Taunt.  264, 
127  Reprint  1074;  Addison  v.  Overend, 
6  T.  R  766,  101  Reprint  816;  Abbot 
V.  Smith.  W.  Bl.  947,  96  Reprint  669. 

See  supra  I  197  et  seq;  infra  1  219. 
See  also  Parties  r30  Cyc  140  rt  seql. 

90w  Ga. — Maynard  v.  Ponder.  76 
Oa.  664. 

ni. — ^Rutter  V.  McLauKhlhi,  267  Hi. 
199.  100  NE  609  ;  Hart«m  v,  Emmert, 

41  m.  319.  „  „ 
Miss. — ^squet  v.  Fisher,  IE  Miss. 

318.  ' 

Pa. — Cheyney  v.  Dallett,  1  Del.  Co. 
226. 

Tex.— Sparks  v.  McHugh,  (CTIv.  A.) 

42  Srfr  1046.  ^  , 
W.  Va.— Urton  v.  Hunter,  2  W.  Va. 

88- 

See  supra  I  204  et  seq.  See  also 
Parties  [30  Cyc  140  et  seq].         ^  ^ 

31.  U.  a— Oilman  v.  Rives,  10  Pet. 
298,  9  U  ed.  488  (nonjoinder  of  Joint 
obligor).  _  . 

Cal.— Wllhoit  V.  Cunningham,  87  <3al. 
453.  26  P  676. 

Fla. — Southern  L.  Ins.,  etc.,  Co.  v, 
Lanter,  6  Fla,  110,  68  AmD  448. 

Ind. — ^Dewey  v.  State,  91  Ind.  173; 
DeboU  V.  Carter,  21  Ind.  355  ;  Sharpe 
V.  Baker,  (A.)  99  NE  44. 

Kan.— Meyer  v.  Lane,  40  Kan.  491, 
20  P  258  :  Independence  Town  Co.  v. 
T)e  LonK.  11  Kan.  152:  Wlnfleld  Town 
Co.  V.  Maria.  11  Kan.  128. 

Ky.— Petty  v.  Mailer,  14  B.  Mon. 
246. 

Me. — Delcourt  v.  Whltehouse,  98  Me. 
254.  42  A  394. 

Md.— State  v.  Albert  88  A  119. 

Mo.— Higglns  V.  Hannibal,  etc.,  R 
Co..  86  Mo.  418. 

Nebr,— Church  r.  Callahan,  41  N«br. 
541.  68  NW  982. 


where  it  is  not  so  apparent."  In  some  jurisdictions, 
where  the  defect  is  apparent  on  the  face  of  the 
record,  the  objection  must  be  taken  hy  special 
demurrer.^ 

Motion.  Objections  of  this  chuacter  may  some- 
times be  raised  by  motion  to  dismiss  the  action  or 
to  quash  or  set  aside  the  writ  or  service,  according 
to  the  nature  of  the  particular  objection;'*  but  in 

N.  T.— Ward  v.  Petrle,  157  N.  T. 
801,  61  NE  1002.  68  AmSR  790;  White 
V.  Miller.  78  Misc.  428.  420,  189  NTS 
660  [clt  Cyc] ;  Barclay  v.  Quicksilver 
Min.  Co.,  6  Lans.  26. 

a  C.— Dawson  v.  Robert,  39  8.  C.  L. 
268:  Toung  v.  Grey,  12  S.  C.  211. 

Va. — Chaaapeake,  etc.,  R.  Co.  v. 
Chapman,  78  SB  631:  Kqrser  v. 
Renner,  87  Va.  249.  12  SE  406. 

Wis. — Murray  v.  McGarigle.  69  Wia. 
488,  34  NW  622 ;  Vincent  v.  Stariu,  46 
Wis.  468  (holding  that  In  an  action 
by  a  foreign  guardian.  If  the  complaint 
merely  alleges  his  foreign  appointment, 
without  alleging,  as  required  -  by 
statute,  that  he  had  flled  In  a  county 
court  of  the  state  evidence  thereof, 
his  disability  appears  on  the  face  oi 
the  complaint,  and  the  objection  In 
abatement  may  be  taken  by  demurrer). 

Oronnda  of  demurrer  generally  see 
Pleading  [31  Cyc  288]. 

as.  Ala. — Ramage  t.  Towlea,  15 
Ala.  688,  6  S  842. 

Aris.— MlUer  v.  Fisher.  1  Ariz.  232. 
26  P  661. 

C^l. — Los  Angeles  R.  Co.  v.  Davts. 
146  Cal.  179,  79  P  866,  106  AmSR  20 
and  note. 

Ind. — Coddlnjrton  v.  <^aday,  157 
Ind.  243,  6'!  NE  667  ;  Blmel  v.  Boyd, 
(A.)  101  NE  «57.' 

Me. — Marcus  v,  Rovlnsky,  95  Me. 
106,  49  A  420 ;  Delcourt  v,  Whltehouse, 
92  Me.  264,  42  A  394. 

Minn.— Ix>wry  v.  Harris,  12  Minn. 
255. 

N.  T.— Mitchell  V.  Thome.  184  N. 
T.  686,  22  NE  10.  20  AmSR  699  and 
note  [aff  67  Hun  406,  10  NTS  0821 ; 
Betanewski  v.  Gallaher,  66  Misc.  160, 
105  NTS  77. 

N.  C— Leak  v.  Covington,  99  N.  C. 
669,  6  SE  241. 

Okl.— Sweet  v.  Oane.  134  P  1112. 
Tenn.— Brice  v.  King,  1  Head  162. 
Utah. — Crane    Bros.    Mfg.    Co.  v. 
Reed,  8  Utah  606,  24  P  1066. 

Vt— Pelton  V.  Place,  71  Vt  430,  46 
A  62. 

Wis.— <3a^  T.  Wayland,  67  Wis. 
669,  81  NW  108;  Vincent  v.  Starka, 
46  Wla  468. 
See  Pleading  [31  Cyc  8221. 
as.  Higdon  V.  Wayne  C»Hinty  Se- 
curity Co..  164  Ky.  337,  167  SW  708; 
Jackson  v.  Asher  Coal  Co.,  168  Ky. 
547,  166  SW  186;  Louisville,  etc.,  R. 
Co.  V.  HemdOQ,  126  Ky.  689.  104  SW 
732,  81  KyL  1069 ;  Denvir  v.  Park,  169 
Mo.  A.  386,  152  SW  604. 

84.  Ala. — Chapman  v.  Spence,  22 
Ala.  668  (holding  that  when  there 
Is  a  total  departure  in  the  declaration 
from  the  writ  It  is  not  necessary  to 
plead  it  In  abatement,  but  the  declara- 
tion may  be  stricken  from  the  fllea 
on  motion). 

111. — Cruikshank  v.  Brown,  10  Til. 
76  (variance  between  writ  and  dec- 
laration). 

Me. — Shorey  v.  Hussey,  82  Me.  579 : 
Trafton  v.  Rogers,  13  Me.  816  (In 
both  cases  motion  to  quash  writ). 

Mass. — Kittrldge  v.  Bancroft  1  Mete. 
608  (motion  to  dismiss  lies  on  grounds 
which  could  be  pleaded  In  abatement 
If  the  defects  are  apparent  on  the  face 
of  the  proceedinns). 

N.  J. — New  Brunswick  Bank  v.  Ar- 
rowsmlth,  9  N.  J.  L.  284  (holding  th&t 
a  defendant  may  avail  himself  of  m. 
variance  between  the  writ  and  dec- 
laration, either  by  oyer  and  plea,  or 
by  a  motion  to  set  aside  the  proceed- 
ings for  Irregularity). 

N.  T.— OtiB  V.  Wakeman.  1  Hill  604. 
Vt. — Bent  V.  Bent  43  Vt  48. 
See  also  Dismissal  and  Nonsuit  [14 
Cyc  431  et  seq] ;  Prooesa  [21  Cyo  111 
et  seq]. 
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ABATEMENT  AND  REVIVAL 
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order  thaC^the  objection  may  be  raised  -by  motion 
instead  of  plea  or  answer,  it  must,  as  a  rule,  appear 
on  the  face  of  the  record."  Where  defects  or  irregu- 
larities in  the  process  or  the  service  or  return  thereof 
are  apparent  on  the  face  of  the  record,  the  objection 
may  be  raised  by  motion."  In  some  cases  such  a 
motion,  supported  by  affidavits,  has  been  allowed 
vheie  the  defect  is  not  so  apparent but  the  weight 
of  authority  is  to  the  contrary.^  It  is  also  held 
in  many  jurisdictions  that  objection  on  the  ground 
that  defendant  was  exempt  or  privil^ed  from  service 
of  process  or  civil  arrest  may  be  raised  by  motion 
to  set  aside  tiie  service  or  discharge  from  arrest, 


even  tfaoi^h  it  is  necessary  to  support  the  motion  hy 

affidavits. 

[$  219]  3.  Time  of  Making  Objection  and  Waiver. 

Defenses  of  this  cliaracter  going  merely  in  abate- 
ment must  be  pleaded  within  the  time  required  for 
pleas  in  abatement  generally;"  and  as  a  rule  objec- 
tions are  waived  by  proceeding  to  trial  or  hearing 
without  raising  them,  or  even  by  merely  pleading 
in  bar,  demnrring  generally,  or  otherwise  pleading 
to  the  merits.  This  is  generally  true  both  of  objec- 
tions as  to  the  action  or  proceeding  which  go  merely 
in  abatement,"*  and  of  objections  as  to  parties,^ 
including  objection  on  the  ground  of  defect  ,or  non- 


•  8S.  Johnson  t.  Carr,  210  Mass.  1, 
95  NE  999:  Lincoln  v.  Taunton  Coi>- 
per  Hfc  Co.,  11  Gush.  (Mass.)  440: 
Amldown  v.  Peck,  11  Mete.  (Mass.) 
4C7 :  Barrows  v.  McOowan.  S9  Vt  2S8  : 
Connecticut,  etc.,  R.  Co.  v.  Bailey.  24 
VL  46G,  58  AmD  181.    See  Infra  i  672. 

[a]  Hoiurait — An  objection  based 
on  a  defect  of  parties  cannot  4>e  taken 
by  motion  for  nonsuit,  but  <mly  by 
demurrer  or  answer.  Ball- Thrash  v. 
UcConnlck.  (N.  C.)  78  8E  308. 

26.  U.  S. — Electric  Vehicle  Co.  v. 
Craig  Toledo  Motor  Co.,  167  Fed.  816 ; 
Scott  V.  stockholders'  Oil  Co.,  122  Fed. 
835 ;  Benton  v.  Mclntoeh,  96>  Fed.  132 ; 
U.  S.  V.  American  Bell  Tel.  Co..  29  Fed. 
17 :  Rubel  V.  Beaver  Falls  Cutlery  Co., 
22  Fed.  382 ;  Halsey  v.  Hurd,  11  F. 
Cas.  No.  6.966,  6  Mcl>ean  14. 

Conn.— Case  v.  Humphrey,  6  Conn. 
130. 

Ga.— Johnscn  v,  Shurley,  58  Oa.  417. 
He.— Chaaibetlaln  v.  take,  86  Me. 
888 :  Cook  V.  LrfrthroK  18  Me.  280. 
N,  H.— TUton  V.  l>arker,  4,  K.  H. 

N.  T. — Crwwley  v.  Royal  Exch.  Ship- 
ping Co.,  10  Daly  409. 

Pa. — Wlnrow  v.  Raymond,  4  Pa. 
SOI. 

a.  G— National  Exch.  Bank  v.  Stel- 
Hnir.  81  a  C.  860,  9  SE  1028. 

Tenn. — ^Parker  v.  Porter,  4  Terg.  81. 

Vt— Howard  Walker,  89  Vl  163 ; 
Washburn  Hammimd.  26  Vt.  648  ; 
Bliss  V.  Connecticut,  etc..  R.  Co..  24 

See  Process  [M  Cyc  624.  526,  569, 
6T01. 

(a]  Appaxaat  d^aeta  not  oaztM 
lato  OaolaratloiL — It  has  been  held 
that  defects  and  irregularities  apparent 
on  a  writ  of  summons  must  be  the 
subject  of  motion,  and  cannot  be  taken 
advantage  of  by  a  plea  in  abatement 
unless  the  mistake  be  also  carried 
into  the  declaration.  Campbell  v. 
ChaflTee.  «  Fla.  724.  _  _ 

37.  "Wall  V.  Chesapeake,  eta,  R.  Co., 
95  Fed.  398,  37  CCA  129  ;  Dellsser  v. 
New  Tork.  etc.,  R.  Co.,  59  N.  T.  Super. 
233.  14  NTS  382 ;  Grady  v.  Goallne,  48 
Oh.  St.  995.  29  NB  768.  See  Process 
132  Cyc  6251. 

28.  See  the  cases  cited  supra  this 
section  test  and  note  8.  . 

SO,  U.  S. — Atchison  v.  Morris.  11 
Fed.  582 ;  Plimpton  v.  Wlnslow,  9  Fed. 
3(5:  Juneau  Bank  v.  McSpedan,  12  F. 
Cas.  No.  7,682.  6  Blss  64*  Well  v. 
Goodwin.  14  F.  Cas.  Na  8.616,  4  Mc- 
Lean 28.  ^    ^  „ 

Oa.— Henesar  t.  SpaiiBler,  29  Oa. 
117. 

N.  J. — Dxingan  v.  Miller,  87  N.  J.  I* 
182:  HaJaey  v.  Stewart,  4  N.  J.  L.  866  ; 
Harris  v.  Grantham.  1  N.  J.  L.  142. 

N.  T. — Matthews  v.  Tufts.  87  N.  T. 
fits ;  Seaver  v.  Robinson,  10  N.  Y. 
Super.  622 ;  Merrill  v.  George,  28 
HowPr  331 :  Sanford  v.  Chase.  8  Cow. 
381 :  Norrts  v.  Beach,  t  Johns.  294. 

N.  C — Hammerskold  t.  Rose,  52  N. 
C  629 

Pa.—Bolton  v.  Martin.  1  Dall.  296. 
1  U  ed.  144;  Miles  v.  McCullough.  1 
BlniL  77;  HoTM  v.  Shields,  2  Yeatea 
222 ;  Huddeson  v.  Priser.  9  Phila.  65. 

S.  C. — Hunter  t.  Cleveland.  3  a  C 
L.  1(7. 

— Walters  v.  Bee^  4  Moore  C. 
P.  14.  IS  BCL  S60. 
[a]    OoBtm   where"  the  objection 


does  not  appear  on  the  face  of  the 
proceedings,  nut  has  to  be  shown  by 
matter  dehors  the  record.  Oreer  v. 
Young;  12a  IlL  184,  11  NE  167. 

to.  Bray  V.  Pease,  181  Cte.  687,  82 
SE  1026  (nonjoinder  parties) ; 
Home  v.  Rodgers.  108  Oa.  MsTso  SE 
662  (plea  that  action  was  brought  In 
violation  of  contract  not  to  aue  before 
happening  of  event  which  has  not  taken 

glace)  :  RoHser  v.  Georgia  Home  Ins. 
o.,  101  Ga.  716.  29  SE  286  (prema- 
turity of  action  on  insurance  policy)  ; 
Llnain  v,  Anderson,  12  Oa.  A.  7S5, 
78  SE  424  (premature  action:  must  be 
filed  at  first  term)  ;  Levert  v.  Berthelot. 
127  La.  1004,  54  S  829  (prematurity 
of  action).  See  also  Infra  {  674  et 
seq,  689. 

81.  Ark.— Rodgers  v.  Wise.  158  SW 
253 :  Johnson  v.  Meyer,  64  Ark.  442, 
16  SW  123:  Hickey  V.  Thmnpaon,  62 
Ark.         12  8W  476  (all  premature 

actions). 

111.— Fonvllle  V.  Monroe.  74  HI.  126 ; 
Carpenter  v.  Hoyt.  17  HI.  629 ;  Cruik- 
shank  v.  Brown.  10  II!.  76  (all  va- 
riances between  writ  and  declaration). 

Ind. — Pittsburgh,  etc.,  R.  Co,  v. 
Schmuck.  103  NE  826  (premature 
action). 

Iowa. — Bohanan  v.  Bohanan,  150 
Iowa  182.  129  NW  819  (prematurity 
of  action  for  divorce ;  objection  too 
late  after  appearing,  answering,  and 
filing  counterclaim). 

Ky.— Pendleton  v.  State  Bank,  1  T. 
B.  Mon.  171  (holding  that  where  a 
demurrer  was  filed  after  the  first  day 
the  auit  was  set  for  trial,  although 
there  was  a  variance  between  the  writ 
and  declaration,  and  that,  insisted  on 
m  abatement.  It  would  he  treated  as 
In  bar). 

Mo. — Bowen  v.  Laxatere,  44  Mo.  888 
(plea  of  submission  to  arbitration). 

or.— Rafterty  v.  Davis.  64  Or.  77. 
102  P  305  (condition  precedent;  failure 
of  landowner  to  tender  taxes  paid  be- 
fore suing  to  recover  land  from  one 
holding  under  tax  Utle)  :  McClung  v. 
Mcpherson.  47  Or.  73,  81  P  667.  82 
P  IS ;  Flore  v.  Ladd,  29  Or.  528,  46  P 
144  (both  premature  actions). 

Pa.— Immel  v.  Herb,  50  Pa.  ^^uper. 
241  (premature  action). 

Tenn, — Tyler  v.  E.  G.  Bernard  Co., 
(Ch,  A.)  67^ SW  179  (premature  action 
by  agent  to  recover  commlsalonB)  ; 
Markham  v.  Townsend,  2  Tenn.  Ch. 
713   (champerty).  _  „ 

Va. — Chesapeake,  etc.,  R.  ■  Co.  v. 
Chapman,  78  SE  681  (variance  be- 
tween declaration  and  writ).   

Wash.— Zelmanti  v,  Blake,  39  Wash. 
6.  80  P  822  (premature  suit;  all  pay- 
ments not  being  due).  „ 

W.  Va.— Burlew  v.  Smith,  68  W. 
Va.  468,  69  SE  908  (plea  of  variance 
between .  bill  in  equity  and  summons 
In  description  of  plaintiff  as  adminis- 
trator too  late  after  general  appear- 
ance by  demurrer)  :  Kiley  v.  Jarvis, 
48  W.  Va.  43,  26'  SE  866  (submission 
to  arbitration).  ,  / 

Wis. — Berkley  T.  Johnson.  4  Wis. 
216  (variance  between  writ  and  dec- 
laration). 

See  also  infra  i  574  et  seq.     ,  , 

[a]  Aftar  laave  to  amend.— A  de- 
fendant who  appears  in  a  cause  and. 
after  a  general  imparlance,  pleads  the 
general  usue  to  plaintiCTs  declaration, 
cannot,  hecause  of  a  leave  granted  to 


plaintiff  to  amend,  plead  in  abatement 
a  variance  between  the  writ  and  the 
second  declaration,  which  variance  also 
existed  between  the  writ 'and  the  first 
declaration.  Chapman  t.  Davis,  4  GIU 
(Md.)  166. 

32.  U.  a— Teaton  t.  Z.ynn,  6  Pet. 
284,  8  L.  ed.  105  (plaintifrs  incapacity 
to  sue)  ;  Tennis  Bros.  Co.  v.  Wetzel, 
etc.  R.  Co.,  140  Fed.  193  [atf  145  Fed. 
458.  75  COA  266,  7  AnnCas  426]  (ob- 
jection that  foreign  corporation  plain- 
tiff has  nqt  complied  with  statute  pre- 
scribing conditions  precedent  to  suit 
by  such  a  corporation)  ;  L.  Buckl,  etc,. 
Lumber  Co.  v.  Atlantic  Lumber  Co., 
128  Fed.  333,  63  CCA  62  (dissolution 
of  plaintiff  corporation  before  action; 
plea  In  abatement  cannot  be  filed  after 
reversal  on  writ  of  error  and  remand 
for  new  trial). 

Ark. — Jetton  v.  Smead.  29  Ark.  372 
(insanity  of  plalntifT). 

DeL— Mutual  Loan  Assoc  v.  Tyre, 
81  A  48. 

HI. — Springfield  Cons.  R.  Co.  v. 
HoefTner.  175  111.  684.  61  NE  884  Taff 
71  m.  A.  162]  (objection  that  plaintiff 
did  not  bring  the  action  in  his  real 
name)  ;  Ryan  v.  Duncan,  88  III.  144. 

Ind.— Smith  v.  Allen,  16  Ind.  316. 

Kan. — Curry  v,  Kansas,  etc.,  R  Co., 
68  Kan.  6,  48  P  579  (consolidation  of 
defendant  corporation  with  another 
pending  suit). 

La. — Taylor  v.  LIttell,  21  l^a,  Ann. 
665 ;  Silvemagle  v.  Fluker,  21  La. 
Ann.  188 ;  Dyer  v.  Drew.  14  La.  Ann. 
667  (plainUffs  want  of  authority  to 
sue)  ;  Cheevers  v.  Burk^  19  La.  429 
(defendant's  ca|>aclty  to  be  sued  aa 
administrator). 

Me,— Marston  v.  F.  C.  Tlbbetts  Mer- 
cantile Co..  87  A  220  (misnomer  of 
corporation)  ;  Vose  v.  Manly,  19  Me. 
881  (want  of  authority  ot  Judge  ad* 
vocate  to  maintain  acUon  for  fine  Im- 
posed hy  court  martial). 

Md.— Baltimore  Flrat  Nat  Bank  v. 
Jaggers.  31  Md.  88,  100  AmD  68 
(misnomer)  :  Wilms  v.  White,  26  Md. 
380,  90  AmD  IIS  (incapacity  to  sue). 

Mass. — Chamberlayne  v.  Nazro,  188 
Mass.  464,  74  NE  674  (objection  that 

Slaintlff  had  no  right  to  sue  because 
e  was  acting  at  the  time  as  defend- 
ant's attorney)  ;  Henshaw  v.  Bellows 
Palls  Bank,  10"  Gray  668  (objection 
that  one  of  plaintiff  trustees  had  not 
accepted  the  trust  at  date  of  writ)  ; 
Gilbert  v.  Nantucket  Bank,  5  Mass.  97 
(misnomer  of  corporation). 

Minn. — French  v.  Donohue,  29  Minn. 
111.  12  NW  364. 

Miss. — Simmons  v.  Thomas.  43  Miss. 
31.  6  ApiR  470  (plaintiff's  disability 
to  sue ;  married  woman ) . 

Or, — Triptronoff  v,  Sweeney.  130  P 
979  (plaintiff  not  real  party  in  in- 
terest) ;  Laasas  v.  McCarty,  47  Or. 
474,  84  P  76  (objection.  In  suit  to 
foreclose  mortgage,  that  the  mortgage 
was  not  validly  assigned  to  plaintiff). 

Pa. — Union  'Type  Fdy.  v.  Kittannlng 
Ins.  Co..  138  Pa.  137.  20  A  841  (non- 
existence of  corporation  plalntifT)  ; 
Bredln  v.  Dwen.  2  Watts  95  (holding 
that  after  judgment  q^iod  computet  in 
an  action  of  account  an  objection  to 
plaintUTs  disability  comes  too  late). 

R.  I.— Weaver  Coal,  etc.  Co.  v. 
Rhode  Island  Co-operative  Coal  Co.,  27 
R.  L  194,  81  A  426  (objection  that 
foreign  oorporatlon  plaintiff  had  not 
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joinder  of  parties^  and  of  DUBjoindflr  where  it  is 
not  such  as  to  constitute  matter  in  bar."  And  ob- 
jections by  reason  of  defects  in  process  or  service 
thereof  are  generally  waived  if  not  seasonably  raised 
by  plea  or  motion,  according  to  the  practice,  before 
a  general  appearance,  taking  or  conaenting  to  a  con- 
tinuance, or  pleading  to  the  merits."  A  moti(m  to 
qnash  or  dismiss  for  a  cauB§  which  may  be  taken 
advantage  of  by  ple^  .in  abatement  must  generally  be 
made  withip  the  time  limited  for  &]xag  such  a  plea."* 


Pleading  bofh  in  abatement  and  in  b^  In  some 
jnrisdietionB,  as  at  eonmion  law,  objections  of  this 
kind  in  abatement  cannot  be  pleaded  at  the  same 
time  with  a  plea  or  answer  in  bar,  and  if  they  are 
so  pleaded  tney  are  waived.''  This  rule,  however, 
has  in  some  jurisdictions  been  changed  by  statute, 
and  under  the  codes,  as  a  rule,  such  defenses  may 
be  sepwitely  pleaded  in  the  some  answer  with  de- 
fenses in  bar.^ 


V.   TRANSFER  OR  DEVOLUTION  OF  TITLE,  BIOHT.  INTEREST.  OR  LIABILrrT" 


H  220]  A.  Abatement  or  Snrrlval  of  Action— 
1.  Tlaintiff's  Titte,  Rights  or  Interert— a.  In  Gen- 
eral— (1)  At  Oonunon  Law.  At  common  law  the  gen- 


eral rule  is  that  the  termination  or  transfer  pendente 
lite  of  the  interest  of  plaintiff  in  the  subject  matter 
of  the  action  abates  it.^ 


compiled  with  laws  so*  as  to  be  en- 
titled to  sue)  ;  aranlte  Bldg.  Corp.  v. 
Greene,  25  R.  1.  B86,  67  A  649  (ob- 
jection that  action  by  corporation  was 
not  authorized  by  U).      .    «   „  » 

a  C. — Dt^o  V.  MoBO,  S8  S.  C  U 
212,  40  AniD  692. 

Tex.— Moke  v.  Fetlman.  17  Tex.  8«7^ 
67  AmD  656 ;  Harvey  v.  Provident 
Inv.  Co.,  CCiv.  A.)  166  SW  1127 
(Incapacity  to  sue).  _ 

Wash.— Harris  v.  Johnson.  184  P 
1048  {plalntlB  not  real  party  in  In- 

^^WJa— BandaH  v.  Lonstorf.  126  Wis 
147,  106  NW  668,  8  LRAN8  470,  5 
AnnCas  871  (action  by  guardian:  ob- 
jection that  cause  of  action  Is  In  favor 
of  ward  alone  and  must  be  prosecuted 
by  her).  ,  , 

[a]  Znfaiwr. — Objection  on  the 
kround  of  plalntlfTs  Infancy  Is  within 
the  rule.  Greer  v.  Wheeler  2  111. 
654 :  Smith  v.  Allen,  16  Ind.  316 ;  Mc- 
MuIIln  v.  McMuUln,  92  Me.  338,  42  A 
499,  69  AroSR  510  and.  note;  Smith 
V.  Carney.  127  Mass.  179;  Gully  v. 
t>unlap,  24  Miss.  410  ;  Rogers  v.  Msreh. 
78  Mo.  «4;-HiggIn8  v.  Hannibal,  etc.. 
K  Co..  a«  MoT  418  (holding  that  if 
■the  objection  ^  not  taken  either  by 
demurrer  or  answer  It  is  waived  find 
will  not  be  noticed  on  motion  for  a 
new  trial  or  In  arrest ^of  Judgment)  . 
Smith. v.  Van  Houten.  9  N.  J-  ; 
Treadwtil  v.  Brud^r.  8  B,  I>.,  Smith 
fN.  Y.)  698;  Schemerhom  v.  Jenkins. 
7  Johns.  (N.  T.)  873:  Hicks  v.  BeMB, 
112  N.  C.  642,  17  SB  490.  84  AmSR 
521  and  note  (holding  that  It  was 
too  late  to  raise  the  question  by  motion 
to  dismiss  after  the  testimony  bearlne 
upon  the  merits  had  been  heard); 
Drago  V.  Moso.  28  S.  C.  L.  212,  10 
AmD  592;  Moke  v.  Fellman,  17  Tex. 
867.  67  AmD  666  ;  Blumauer  v.  Clock, 
24  Wash.  696,  64  P  844.  86  AmSR  966 
and  note.  See  also  supra  f  218.  note 
16  [al. 

33.  U.  S. — Barry  v.  Foyles.  1  Pet. 
811,  7  L.  ed.  167;  Minor  v,  Alexandria 
Mechanics'  Bank,  1  Pet.  46.  7  L.  ed.  47 

Cal.— Beard  v.  Knox,  6  Cal,  252,  68 

Cu'mmlngs  v.  People,  60  111.  132. 

Ind.— Sharpe  V.  Baker,  (A)  99  NE  44. 

Ky, — ^Waita  V.  McClure,  10  Bush  763  ; 
Allen  V.  Lucket,  3  J.  J.  Marsh.  164. 

Me.— State  v.  Chandler,  79  Me.  172, 
S  A  563  ;  Reed  v.  Wllaon,  39  Me.  685 ; 
Harwood  v.  Roberts,  6  Me.  441.  ,  _ 

Md. — Merrick  v.  Metropolis  Bank,  8 
Gill  59.  ..         „.  ^ 

Mich.— Snook  v.  Pearsall,  96  Mich.- 
634,  55  NW  459;  Fay  v.  Jmka,  78 
Mich.  312,  44  NW  380.       „        „  , 

Minn.— Randall  Printing  Co.  v.  Sanl- 
tas  Mineral  Water  Co.,  120  Minn.  268. 
139  NW  606,  43  L.RANS  706. 

Miss. — Lewis  v.  State,  65  Mlas.  468, 
4  8  428:  Grtflln  v.  Lovell,  42  Miss.  402. 

N.  Y.— White  v.  Miller.  78  Misc.  428, 
189  NYS  6«0  tcIt  Cyc]  ;  Burgess  v, 
Abbott,  6  Hill  186. 

Pa.— Gnibb  V.  Folts,  4  Watts  *  S  648. 

Yt. —Claremont .  Bank  v.  Wood,  12 
Vt.  252.  _ 

Va.— Wilson  v.  ■  McCormlck.  86  Va. 
996,  11  SB  976.  _ 

Wash.— SUte  v.  Terry,  74  Wash.  208, 
J88  P  88fc  . 


Bng. — CotikB  V.  Brewer,  8  Dowl.  P.  C 
N.  S.  769. 

And  see  supra  |  218  text  and  note 
19.  See  also  Parties  [80  Cyc  140  et 
seq;  31  Cyc  7SS  et  seqj. 

34.  Thomas  V.  Lowy,  60  III.  612 
(plea  in  abatement  by  wife  in  action 
against  husband  and  wife  on  note)  : 
Denvir  v.  Park,  169  Mo.  A  336,  162 
SW  604.  See  supra  I  218  text  and 
note  20.  See  also  ParUes  [80  Cyc  140 
et  seq;  31  Cyc  748]. 

35.  U.  S.— Leach  v.  Burr,  188  U.  S. 
510.  28  set  393,  47  L.  ed.  567:  Barnes 
v.  Western  Union  Tel.  Co„  120  Fed. 
550;  Miller  v.  Gages,  17  P.  Cas.  No. 
9,671,  4  McLean  486. 

Ala. — ^Yonge  v.  Broxson,  23  Ala.  684  ; 
Johnson  v.  King,  20  Ala.  270. 

Conn. — ^Bulkl^  v.  Starr,  2  Day  662. 

"D.  C. — ^Hutchuis  T.  Mnnn,  28  App. 
271. 

Fla,— Benedict  v.  W.  T.  Badlow  Co., 
52  Fla.  188,  42  8  289;  Branch  v. 
Branch,  6  Fla.  314. 

Ga.— Stanings  v.  Stalllngs,  127  Oa. 
464,  66  SB  469  ;  Raney  v.  McRae,  14 
Ga.  589,  60  AmD  660.  _  . 

111. — Tewalt  V.  Irwin,  164  HI.  592, 
46  NE  13 ;  Miles  v.  Goodwin.  36  111.  53. 

Iowa. — Beard  v.  Smith,  9  Iowa  50 ; 

Me. — Shorey.  v.  Huasey,  82  Me.  679  ; 
Cook  V.  Lothrop,  18  Me,  260;  Trafton 
V.  Rogers,  IS  Me.  816. 

Mass. — Smith  V.  Dexter,  181  Maas. 
597  ;  Ripley  v.  Warren,  8  Pick.  692 ; 
Hawkes  v.  Kennebeck  County.  7  Mass. 
461  i  Prescott  v.  Tufts,  7  Mass,  209. 

Mich. — Improved  Matfdi  Co.  v.  Michi- 
gan Mut  F.  Ina.  Ca,  128  Mich.  266, 
»«  NW  1088 ;  Lane  v.  Leech.  44  Mich. 
IffS.  6  NW  228.  _  „ 

N.  H. — Bowman  t.  Bowman.  61  N. 
H.  549  ;  Parsons  v.  Swett.  82  N.  ^^.  97, 
64  AmD  862.  „  .  „  ^ 

N.  Y. — Dempsey  v.  Paige,  4  E.  D. 
Smith  218.  / 

N.  C. — Jones  v.  Madieon  County.  136 
N.  C.  218.  47  SE  763  ;  McCrea  v.  Surr. 
5  N.  C.  262. 

Pa, — ^West  v.  Nixon,  3  Grant  286. 

S.  C. — Williams  v.  Garvin,  61  S.  C. 
399.  29  SE  1. 

Tex. — Wilson  v.  Zlegler,  44  Tex.  657. 

Vt — SUte  Univ.  v.  Joslyn,  21  Vt  52. 

Va. — Lane  v.  Bansem^an,  103  Va. 
146.  48  SB  857.  106  AmSR  872 ;  Payne 
V.  Grim,  2  Munf.  297. 

Wis. — O'Dell  v.  Rogers,  44  Wla,  13G ; 
Berkley  v.  Johnson,  4  Wis.  216. 

And  see  supra  |  818  text  and  note  8. 
See  also  Process  [88  Cyc  627  et  seq, 
559,  6701. 

Objeotloiui  to  iulsdMhm  ace  supra 
I  27  et  seq. 

86.  Nickerson  v.  NIckerson.  36  Me. 
417 ;  Shorey  v.  Huasey,  32  Me.  679 ; 
Trafton  v.  Rogers,  18  Me.  815  :  SImonds 
V.  Parker,  1  Mete  (Mass.)  508;  Par- 
sons v.  Swett  32  N.  H.  87,  65  AmD  862. 

37.  Relief  I>ept.  v.  Spencer.  17  Ind. 
A.  128,  46  NE  477  (premature  action)  ; 
Dufur  Oil  Co.  V.  Enoa,  69  Or.  628, 
117  P  457 :  La«8as  v.  McCarty,  47  Or. 
474,  84  P  76  (Invalidity  of  assignment 
to  plalnUff).   See  Infra  t  696. 

38.  See  Infra  S  696. 

39.  Bfleot  oft  Assignment  gener- 
ally see  Assignments  [4  Cyc  63].  As- 
signment tor  benefit  of  creditors  see 


Asalsmnents  for  Benefit  of  Creditors 
[4  Cyc  2081. 

40.  U.  a— Elliot  v.  Teal,  8  V.  Cas. 
No.  4,389,  6  Sawy.  188. 

Conn. — CurtfB  v.  Bemls,  28  Conn.  1, 
68  AmD  877. 

Qa. — Gate  City  Cotton  Uills  v.  Cher- 
okee Mills.  128  Ga.  170,  178,  67  SE 
320  [quot  Cyc}. 

Ky.— Hajl  v.  Gentry.  1  A  K.  Marsh, 
565. 

Me.— Rowell  v.  Hayden,  40  Me.  682; 
Howard  v.  Chadboume,  6  Me.  16. 

Md. — Cresap  v.  Hutson,  9  GUI  269. 

Mass. — Wolcot  v.  Knlg^it,  6  Maas.  418. 

N.  H. — Bailey  v.  March.  2  N.  H.  622. 

Pa. — McCuUoch  V.  Cowher.  6  WatU 
&  a  427. 

Ont. — Lemesurter  v.  Macauley.  20 
Ont  A  421  [all  22  Ont  316]. 

Transfer  of  title  Iqr  plaintiff  pesd- 
Inv  eJeotmHit  aee.  Bjectment  [16  Cyc 
29.  691. 

[a]  Tnuwfor  of  nwotiabU  liurtrn- 

mmt^(l)  Under  thta  rule,  hi  the 
absence  of  a  statute  to  the  contrary, 
an  action  on  a  promissory  note  trans- 
ferred  pending  suit  thereon  cannot  be 
further  maintained,  even  though  it  was 
agreed  at  the  time  of  the  transfer  that 
it  should  be  continued  In  the  name  of 
plaintift.  Hayden  v.  Qoodnow,  89 
Conn.  164 ;  Clark  v.  Connecticnt  Peat 
Co.,  36  Conn.  308 ;  VlUi  v.  Weston,  83 
Conn.  42 ;  Curtis  v.  Bemls,  86  Conn.  l. 
68  AmD  377  ;  Lee  v.  Jllson.  9  Conn. 
94;  Rothschild  v.  Bruschke,  88  111.  A, 
282  [atr  181  111.  266,  23  NE  4191 ;  Hall 
V.  Gentry,  1  A.,  K  Marsh,  (Ky.)  555. 
(2)  In  some  states,  however,  under  the 
statutes  changing  the  general  common- 
law  rule  (see  Infra  S  222)  it  la  other- 
wise. Dolberry  v.  Trice,  49  Ala,  207; 
Keyser  v.  Shepherd,  13  D.  C.  66 ; 
Newberry  V.  Trowbridge.  18  Mich.  263; 
Arnold  v.  Keyes,  87  N.  Y.  Super.  135  ; 
Converse  v.  Sorley,  89  Tex.  615,  (3) 
The  fact  that  the  payee  In  a  note  sold 
the  note  pending  an  action  thereon,  on 
an  understanding  that  the  proceeds 
when  collected  should  become  the  prop- 
erty of  the  purchaser,  was  no  ground 
for  an  abatement  of  the  action,  there 
being  nothing  Indorsed  on  the  note  to 
show  that  It  had  been  transferred,  and 
it  not  being  claimed  that  defendant  had 
any  counterclaim  -against  the  pur- 
chaser. Rlchey  Grocery  Co.  v.  war- 
nell,  (Tex.  Civ.  A)  103  SW  419.  <4) 
And  the  assignment  pendente  lite  of 
a  chose  in  action  which  is  the  subject 
of  the  suit  does  not  form  ground  for 
abatement,  where  the  assignor  has 
agreed  to  continue  the  ault  for  the 
benefit  of  the  asalgnee.  Droullhet  v. 
Pinckard,  (Tex.  Civ.  A)  42  SW  1S5. 

[b]  Aottom  1v  — (1)  In 
Massachusetts  an  action  under  the 
statute  by  a  lesaee  of  a  tenement 
against  a  tenant  by  sufferance  Is  not 
abated  by  termination  of  plalntlfTs 
leasehold  estate  during  Its  pendency, 
but  he  Is  entitled  to  recover  costs, 
rents,  and  damages.  Casey  T.  King. 
98  Mass.  608 ;  KlnKv.  Lawson,  98 
Mass.  809 ;  Bllsh  v.  Harlow,  16  Gray 
(Mass.)  816 ;  Cobam  v.  Palmer,  8 
Cush.  (Mass)  124.  (S)  Nor  does  the 
action  abate  because  the  superior  land- 

I  lord  has  entered  and  taken  possession 
'during  Its  pendency.    Hebron  Church 
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BdsaH  obtained  by  dnreu.  But  a  release  ob- 
tained from  plaintiff  by  dureaa  does  not  abate  the 
suit." 

Ttuufer  of  part  Interest.  Nor  does  a  suit  abate 
when  plaintiff  assigns  a  part  only  of  his  interest 
in  tbe  subject  mattn:.'' 

Serarance  of  joint  intcnst.  And  where  parties 
having  a  joint  right  of  action  bring  snit  and  pending 
the  liti^tion  sever  tiieir  interests^  tiw  soit  will  not 
abate.**- 

[4  221]  (2)  In  Eqvitsr.  It  is  also  a  well  settled 
principle  that  a  complainant  in  equity  suing  m  his 
own  ri^t  and  alone  eannotf  after  he  has  parted 
with  his  irtiole  interest  in  the  subject  matter  of  the 

litigation,  further  prosecute  tbe  suit;"  and  it  seems 


T.  Adams.  121  Masa.  2S7.  (3)  Nor  Is  It 
cause  for  abatement  of  Buch  aa  acttDn 
that,  pending  the  action,  the  estate 
of  plaintiff  has  ceaaed  In  consequence 
of  the  foreclosure  of  a  mortgage,  and 
the  parchaser  has  brought  an  action 
aKaJnst  the  tenant,  which  is  pending. 
Hooton  V.  Holt,  119  Mass.  64,  29  NE 
J21. 

41.  Welaerv.  Welch,  112  Mich.  134, 
70  NW  438. 

tt.  McDonell  v.  Upper  Canada  MlQ. 
Co..  t  Ch.  Cbamb.  (U.  C.)  400.  See 
also  Infra  S 

CoBtlBwuBo*  ot  action  hr  awtcnor 
lee  Infra  t  241  note  3  [bf. 

43.  Alford  V.  r>effln,  1  Nev.  207. 

44.  2  Daniel  Ch.  Pr.  S  1518;  Story 
Eq.  PL  I  348.  And  see  the  following 
cases : 

U.  S. — Automatic  Switch  Co.  v,  Cut- 
ler-Hammer Mfg.  Co.,  147  Fed.  860. 
77  CCA  178.  148  Fed.  1017,  70  CCA 
631  Irev  139  Fed.  870]  (holding  that. 
If  a  sole  complainant  suing  in  his  own 
right  assigns  his  whole  interest  to  an- 
other, he  can  no  longer  prosecute  the 
suiL  which  is  cOTnpleteiy  suspended 
uncn  revived,  uad  all  orders  and  pro- 
ceedings taken  in  tbe  meantime  are 
nusatory)  :  Barnard  v,  Hartford,  etc., 
S.  Co..  2  F.  Gas.  No.  1,008 ;  Hoxle  v. 
Carr.  IS  F.  Cas.  No.  6.802,  1  Sonm. 
173;  Tappan  v.  Smith,  88  F.  Gas.  No. 
13.748,  6  Bias.  78.  _  . 

Fla.— Deea  t.  Cook,  68  Tia.  420, 
61  S  188.  ' 

Ga-— Gate  City  Cotton  Mills  v. 
Cherokee  Mills,  128  Oa.  170,  173,  67 

SE  S20  jauot  croj. 

lU. — &Dlth  T.'  Bti: 
640. 

Me. — ^Bdason  York,  etc.,  R.  Co.,  62 
M&  82. 

Mich. — ^Blgelow  V.  Booth,  39  Mich. 
<I3:  Brewer  v.  Dodge,  28  Mich.  369; 
Perkins  v.  '  Perkins,  16  Mich.  162 ; 
■Webster  v.  Hitchcock.  11  Mich.  b« ; 
Wallace  v.  Dunning,  Walk.  416. 

N.  J. — Johnson  v.  Clarke,  (Ch.)  28 
A  558  ;  Fulton  v,  Greacen,  44  N.  Eq. 
443.  15  A  827. 

N.  T. — Van  Hook  v.  Throckmorton, 
8  Paige  33 ;  Sedgwick  v.  Cleveland,  7 
Pa.ige  287 ;  Mills  v.  Hoag,  7  Paige  18, 
31  AmD  Z71. 

R.  L — Bailey  T.  Smith,  10  R.  I.  29. 

Wis. — Boyle  v.  Laird,  8  Wis.  481. 

Eng.— Btnks  V.  Blnks,  8  BUgh  698, 
4  Reprint  468. 

46.  Automatic  Switch  Co.  v.  Cutler- 
Hammer  Mfg.  Co.,  147  Fed.  250.  77 
CCA  176,  148  Fed.  1017,  79  CCA  531 
(rev  139  Fed.  870]  (holding  that  if  a 
»le  complainant  suing  In  his  own 
right  assigns  his '  whole  interest  to 
another,  he  can  no  longer  prosecute 
the  suit,  which  is  completely  suspended 
imttl  revived,  and  all  orders  and  pro- 
ceedings taken  In  the  meantime  are 
nugatory;  that  after  such  abatement 
the  successor  in  interest  may  revive 
the  suit  by  an  original  bill  In  the 
nature  <^  a  supplemental  bill,  to  which 
defendant  may  plead,  but  has  no  other 
r^t  until  such  revivor,  and  a  reas- 
siemnent  to  the  original  complainant 
carries  only  the  same  right  and  does 
not  operate  to  restore  the  suit  to  Its 
wlgloal  status  before  the  first  assign- 
ment).   But  la  Scoaten  t.  Bender,  1 


Ittenham,  109  Jlh 


Barb.  Ch.  (N.  Y.)  647,  It  was  held 
tnat  where  a  complainant  In  a  suit  in 
chancery  assigns  his  Interest  In  the 
subject  matter  of  the  suit  pendente 
lite,  but  obtains  a  reasslRnment  thereof 
before  any  further  proceedings  are  had 
In  the  cause.  It  Is  not  necessary  to 
bring  the  temporary  assignee  before 
the  court  by  a  bill  m  the  nature  of  a 
bill  of  revivor,  but  ibe  party  may  pro- 
ceed In  the  same  manner  as  if^  no 
such  Bssigmnent  had  been  made. 

40.  Sharon  v.  Terry,  36  Fed.  837, 
13  Sawy.  387,  1  LRA  678  [aft  IIS  U.  S. 
40,  9  set  706.  88  L.  ed.  941  (hold- 
ing that   the   transfer   of  plaintiff's 

Jiroperty  pending  a  suit  to  cancel  a 
orged  marriage  contract  will  not  abate 
the  suit  If  plaintiff  retains  a  right 
during  his  Hie  to  claim  the  rents  and 
profits  of  the  property)  ;  Begole  v. 
Hershey,  80  Mich.  130,  48  NW  ^90 ; 
Boyer  v.  Robison,  43  Wash.  97,  86  P 
386;  McDonell  v.  Upper  Canada  Mln. 
Co.,  2  Ch.  Chamb.  (U.  C.)  400. 

[a]  Cult  to  «ni«t  tttts,!— The  fact 
that  plaintiffs  conveyed  a  portion  of 
the  land  In  controversy  after  the  com- 
mencement of  an  action  to  quiet  title, 
and  before  trial,  did  not  defeat  their 
right  to  prosecute  the  action  to  final 
jttdgment,  especially  as  a  portion  of 
the  purchase  price  was  withheld  until 
plaintiffs  should  remove  the  cloud  from 
their  title  In  the  pending  proceeding. 
Boyer  T.  Robison,  48  Wash.  97,  86  P 
886. 

47.  See  statutes  of  the  several 
states.   And  see  the  following  cases ; 

U.  S. — ^Nome.  etc..  Co.  v.  Mercantile 
Co.,  187  Fed.  928.  109  CCA  660  (trans- 
fer by  corporation)  ;  Pennsylvania  R. 
Co.  V.  International  Coal  Mln.  Co., 
173  Fed.  1,  97  CCA  383  :  Rodgers  v. 
Pitt.  96  Fed.  668 ;  Dundee  Mortg.,  etc., 
Co.  v.  Hughes,  89  Fed,  182;  Eniiot  v. 
Teal.  8  F.  Cas.  No.  4,389,  6  Sawy.  188 ; 
French  v.  Edwards,  9  F.  Cas.  No. 
6,097,  4  Sawy.  125. 

Ala.— Foster  v.  Goodwin,  82  Ala,  884, 
2  S  896:  Nellson  v.  Slade,  49  Ala.  268; 
Dolberry  v.  Trice,  49  Ala.  207. 

Cal. — Anglo-Callfomla  Bank  v.  Field, 
146  Cal.  644,  80  P  1080 ;  Sears  v. 
Ackerman,  188  Cal.  683,  72  P  171  ; 
Sheehair  v.  Osborne,  69  P  842  ;  Stuffle- 
beam  v.  Adeesback.  136  Cal.  221,  67  P 
140  :  Crescent  Canal  Co.  v.  Montgomery, 
124  Cal.  134,  66'  P  797  ;  California 
Cent.  R.  Co.  v.  Hooper,  76  CaL  404. 
18  P  699:  Walker  v.  Felt,  64  Cal. 
886;  CamarlUo  v.  Fenlon,  49  Cal.  202; 
Barstow  v.  Newman,  84  Cal.  90;  Moss 
V.  Shear,  80  CaL  467 :  Hohn  v.  Pauly, 
11  Cal.  A.  724,  106  P  266. 

Cola — Perkins  t.  Marrs,  16  Colo. 
262.  86  P  168. 

D.  C.— Keyser  v.  Shepherd,  13  D.  C. 
66. 

Qa. — ^McEUmnrray     Harris,  117  Oa. 

919,  43  SB  987  ;  Suwannee  Turpentine 
Co.  V.  Baxter.  109  Oa.  697,  SS  SE  142 ; 
Wood  V.  McOuIre,  21  Ga.  676. 

Ind.— Shedd  v.  Disney,  189  Ind.  240, 
88  KE  694 :  Mathla  v.  Thomas,  101 
ind,  119;  Taylor  v.  Elliott  62  Ind. 
688:  Keller  v.  Miller,  17  Ind.  206. 

Iowa. — Citizens  State  Bank  v.  Jess, 
137  Iowa  450.  108  NW  471 :  Mayo  v. 
Halley,  124  Iowa  675.  100  NW  629 : 
Wllsey  V.  Jewett.  122  Iowa  S16,  28 


that,  after  the  Buit  has  abated  hy  sudi  an  assign- 
ment, a  reassignment  to  the  complainant  will  not, 
without  a  revivor^  restore  die  snit  to  its  original 
status,  BO  as  to  idlow  tbe  complainant  to  c(mtiniie 
it" 

Tnmsfar  of  part  intSEWt  It  has  been  held,'  how- 
ever, that  a  transfer  plaintiff  of  part  of  his 
interest  will  not  abate  -the  suit." 

[f  222]  (3)  Under  the  Statntas.  The  common- 
law  rule  above  stated  has  be«i  abrogated,  however, 
in  most  of  the  states  by  statute;  and  it  is  now  the 
general  rule  that  the  termination  or  transfer  of 
plaintiff's  interest  in  the  snbjeet  matter  of  the  suit 
after  the  commencement  thereof  furnishes  no  ground 
for  abatement.*^ 

NW  114 :  Kringle  v.  Bhomberg,  120 
Iowa  472.  94  NW  1115 ;  Bank  of  Com- 
meree  v.  Tlmbrell,  113  Towa  718,  84 
NW  619 ;  Sample  v.  Rand,  112  Iowa 
616,  84  ^fW  683  ;  Kreuger  v.  Sylvester, 
100  Iowa  647.  69  NW  1059  :  Price  v. 
Baldauf,  90  Iowa  806,  67  NW  710; 
Snyder  v.  Phillips,  66  Iowa  481,  484, 
34  NW  6,  7 :  Chickasaw  County  v. 
Pitcher,-  26  lowa  698 ;  Jordan  v.  Ping, 
82  towa  64. 

Kan. — McKnlght  v,  Bertram  Heat- 
ing, etc.,  Co.,  66  Kan.  869,  70  P  346  : 
Douglas  v.  Muse.  62  Kan.  866.  61  P 
418 :  Werner  v.  Hatton,  64  Kan.  250, 
38  P  279  :  Crocker  v.  Ball,  10  Kan.  A. 
864.  69  P  691. 

Ky.— Woodward  v.  Johnson,  122  Ky. 
160.  90  SW  1076,  28  KyL,  1091  (hold- 
ing that  an  alienation  of  land  In  litiga- 
tion does  not  abate  the  suit  whether 
the  alienation  Is  voluntary  or  by  Judicial 
decree)  ;  Bonta  v.  Clay,  5  Lltt.  129 ; 
Jackson  v.  Jeffries.  1  A  KL  Marsh.  88  : 
Western  Bank  v.  Coldeway,  94  SW  1. 
29  KyL  651;  Smith  v.  Price.  18  SW 
428. 

La.--BIake  v.  State  Bank.  32  La. 
Ann.  ST8. 
He.— Berry  v.  Wbitaker,  68  Me.  422. 
Mass.— Hooton  v.  Holt  129  Masa  64. 
29  NB  221 ;  Casey  v.  KlnK  98  Mass. 
662 ;  King  v.  Lawson,  88  Mass.  309 ; 
Bllsh  vTiiarlow,  16  Gray  816. 
■  Mloh. — McKentle  v.  A  P.  Cook  Co.. 
118  Mich.  462.  71  NW  868 ;  Rajnowskt 
V,  Detroit,  etc,  R  Co.,  76  Mich.  681,  44 
NW  836 ;  Toledo,  etc.,  B.  Co.,  v  John- 
son, 65  Mich.  466',  21  NW  888;  Snyd^ 
V.  Hemmlngway,  4(7  Mich.  549,  11  NW 
881:  Michigan  Cent.  B.  Co.  v. 
McNaughton,  46  Mich.  87,  7  NW  712 : 
Moon  V.  Harder,  38  Mich.  666  ;  Peters 
V.    Gallagher,  37  Mich.  407. 

Minn. — American  Engine  Co.  v. 
Crowley,  106  Minn.  238.  117  NW.  428: 
Brown  v.  Kohout  61  Minn.  118,  68  I^W 
248 ;  Chlsholm  v.  ChltheralL  12  Minn. 
376  :  Whitacre  v.  Culver,  9  Minn.  296. 

Miss. — ^Montgomery  v.  Handy,  <3 
Miss.  48. 

Mo.— State  V.  Phillips,  97  Mo.  281. 
10  SW  866.  3  LRA  476;  Asher  v,  St. 
Louis,  etc.,  R.  Co.,  89  Mo.  116,  1  SW 
123:  Smith  V.  Phelps,  74  Mo.  698  ; 
Spurlock  V,  Sproule,  72  Mo.  603  ;  Cutter 
V.  Waddington,  38  Mo.  268  ;  Green's 
Bank  v,  Wlckham,  23  Mo.  A,  663. 

Mont. — O'Rourke  v.  Schultz,  23  Mont- 
285.  68  P  712 ;  Campbell  v.  Irvine,  17 
Mont  476,  43  P  626'. 

Nebr. — McCagne  Sav.  Bank  v.  Croft, 

80  Nebr.  702.  116  NW  316 :  Schaberg  v, 
McDonald,  60  Nebr.  493,  83  NW  737  ; 
Howell  V.  Alma  Milling  Co.,  36  Nebr, 
80,  54  NW  126,  38  AmSR  694  and 
note ;  Northeastern  Nebr.  R,  Co,  v, 
Frazler,  25  Nebr.  42.  40  NW  604 1 
Dodge  V.  Omaha,  etc.,  R.  Co.,  20  Nebr. 
276.  26  NW  936  ;  Temple  v.  Smith.  1» 
Nebr,  613,  14  NW  627  :  Magemau  v. 
Bell,  18  Nebr,  247,  12  NW  277. 

Nev.— Virgin  v.  Brubaker.  4  Nev.  21. 
N.  Y, — ^Perry  v.  Levenson,  178  N.  Y. 
669.  70  NE:  1104  Taff  82  App.  Dlv.  94. 

81  NTS  686]  ;  Hawkins  v.  Mnpes-Beeve 
Constr.  Co.,  178  N.  T.  236.  70  NE 
788  raff  82  App.  Div.  72,  81  NYS  794]  ; 
Hlrahfeld  v.  Mtsgerald,  167  N.  T.  166, 
61  NE  997.  46  LRA  889,  167  N.  Y. 
707.  62  NB  1124  [rmr  27  App.  Zttv. 
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ABATEMENT  AND  REVIVAL 


[g§  223t226 


223]   b.  Traaafar  Dy  Plaintiff  to  Ooplaintlff. 

A  transfer  by  a  plaintiff  of  his  interest  in  the  sub- 
ject matter  of  the  action  to  a  eopluntiff  during  the 
pendency  of  the  suit  is  no  ground  for  dismissal." 

224]  c.  Tranafer  by  Plaintiff  to  Safendant. 
If,  pending  a  real  aetitm,  the  title  to  the  land  in 
question  and  the  right  of  possession  pass  from  plain- 
tiff to  defendant,  this  fact  may  be  pleaded  to  the 
further  maintenance  of  the  suit"  But  it  has  been 
held,  that  if  one  plaintiff  in  a  suit  has  assigned  lua 
interest  in  the  caoae  of  actioii  to  defendants,  the 
remaining  plaintiffs  may  proceed  with  the  suit  and 
recover  the  judgment  to  whieh  they  are  entitled."' 

[4  225]  2.  Defendant's  Title,  Intereat,  or  Lia- 
biHty.  An  assignment,  by  a  defendant,  of  his 
interesf  in  the  subject  matter  of  a  pending  suit  does 
not  necessarily  defeat  the  suit"*  Biit  it  has  been  held 
that  whei-e  one  of  several  defendants  assigns  to  the 
complainant,  the  suit  abates  if  the  principal  relief 
was  sought  against  such  defendant."' 


Diaaolntion  of  corporation,  the  effect  of  disso- 
lution of  a  corporation  depends  upon  the  circum- 
stances and  the  statutes, of  the  particulitr  jurisdic- 
tion." , 

226]  3.  Insolvency,  Bankrnptcy,  or  Beceiver- 
ahip  of  Party.  Unless  there  is  a  statutory  pro- 
vinon  to  the  contrary,  a  pendii^  action  will  not 
abate  by  reason  of  bankruptcy  or  insolvency  pro- 
ceedmgs  .against  pluntiff  or  defendant,  an  adjudi- 
cation of  bankruptcy  or  insolvency,  and  the  appoint- 
'ment  of  an  assignee  or  trustee  therein,  particularly 
where  a  statute  provides,  as  is  the  case  in  most 
jurisdictions,"  that  no  action  shall  abate  by  the 
transfer  of^any  interest  during  its  pendency;  but  in 
such  case  the  action  may  be  continued  by  or  again^ 
the  original  party,  or  the  assignee  or  trustee  may  be 
substituted,  accordmg  to  the  statutes  and  practice 
in  tin  particular  jurisdiction."  But  provisioii  is 
made  by  the  Federal  Bankruptcy  Act,  and  usually 
by  the  state  insolvency  statnt^,  for  a  stay  of  pend- 


180,  BO  NTS  676];  McGean  V.  Met- 
ropolitan El.  R.  CO.,  133  N,  Y.  9.  30 
NE  647;  Farmers'  U.  &  T.  Co:  v.  Pen- 
dleton, 115  App.  Div.  &06,  101  NTS 
340;  Burton  v.  Burton,  67  App.  Div. 
113,  «7  NYS  10C7;  Van  Rensselaer  v. 
Owen,  48  Barb.  61.  H  HowFr  12;  Ar- 
■hold  V.  Keyes,  »7  ff.  T.  Super.  186; 
Pord  V.  David,  14  N*  T.  Super.  669; 
Mutual  Bank  v.  Burrell,  29  Misc.  322. 
60  NTS  522;  Boston  Woven  Hose, 
etc,  Co.  V.  Jackson,  25  Misc.  7S1. 
65  NTS  573;  Pesram  v.  New  Tork 
"Sa.  R.  Co.,  8  Misc.  425,  28  NTS  592 
tair  147  N.  T.  135.  41  NE-424];  Colsan 
V.  Finck,  144  NTS  408;  Moaa  v.  New 
Tork-m  R.  Co.,  17  NYS  586,  27 
AbbNCas  318;  Emmet  v.  Bowers,  23 
HowPr  300;  St.  John  T.  Croll,  10 
HowPr  253.  .  ,  „  „ 

N.  C— Talbert  v.  Becton,  111  N.  C. 
643,  16  SE  322  (ejectment)  :  Murray  v. 
BlackledKe,  71  N.  C.  492.  See  Burnett 
T.  Lyman.  141  N.  C.  GOO.  64  SB  412, 
116  AmSR  691  and  note. 

N.  D.— Sykes  v.  Beck,  12  N.  D.  342, 
»«  NW  844. 

Oh. — Standard  Bag,  etc.,  Cp.  v. 
Cleveland,  26  Oh.  Clr.  Ct.  880. 

Okl.— Glllett  V.  Romig,  17  Okl.  324, 
87  P  826;  Bradford  v.  Brennan.  12 
-Okl.  833,  71  P  655 ;  Anderson  v.  Fer- 
guson, 12  Okl.  807,  71  P  226. 

Or. — OrefcOD  Auto-Deepatch  v.  Cad- 
well,  186  P  880;  Bums  v.  Kennedy, 
49  Op.  688.  »0  P  1102.  ^  , 

Pa. — ^McClure  v.  HcClure,  1  Phila. 
117. 

.  Tenn. — Halle  v.  Morgan,  (Ch.  A.)  63 
SW  606. 

Tex.— Selter  v.  Smith,  106  Tex.  205, 
147  SW  228;  Lee  v.  Salivas,  15  Tex. 
496:  Paces,  etc.,  R  Co.  v.  Porter,  (Civ. 
A.)  168'-SW  2«7:  Wallace  v.  Shapard, 
48  Tex.  Civ.  A.  594,  94  SW  161;  Os- 
trom  v.  Layer.  (Civ.  A.)  48  SW  1095; 
Dmullhet  v.  Fmekard.  (Civ.  A.)  42  SW 
186;  Bailey  v.  Laws,  8  Tex.  Otv.  A. 
629,  28  SW  20. 

Utah.— National  Bank  of  Republic  v. 
HapKOod,  9  Utah  85,  33  P  241. 

Wis. — La  Polnte  v.  O'Malley.  47  Wis. 
332,  2  NW  682 ;  Noonan  v.  Orton,  31 
Wis.  265,  84  Wis.  259,  17  AmR  441. 

See  Coles  v.  Jamtirson,  112  Va.  311, 
71  SB  618. 

Transfw  of  tltla  pandlnr  alMtauat 
see  Ejectment  [16  Cyo  29,  69]. 

[a]  JndloUI  sale.^ — A  pending  Eu:tl(m 
to  recover  damages  Is  not  abated  by 
a  Judicial  sale  of  plalntlfTs  property. 
Including  the  chose  In  action  In  buK. 
/  Pennsylvania  R.  Ca  v.  International 
Coal  MIn.  Co.,  173  Fed.  1,  87  CCA  883. 
See  also  Woodward  v,  Johnson,  122 
Ky.  160.  90  SW  1076,  28  KyL  1091. 

48.  Luebberlng  v.  Oberkoetter,  1 
Mo.  A.  398  ;  Magemau  v.  Bell,  13  Nebr. 
247.  13  NW  277.  See  also  Cobum  v. 
Palmer.  8  Cuah.  'Mass.)  124  (where 
'  It  was  held  that  an  action  by  two 
landlords,  under  Rev.  St.  c  104,  against 
a  tenant  was  not  lUMUad  by  a  release 


of  his  Interest  by  one  plaintiff  to  the 
other).  But  see  McCuUoch  v,  Cowher, 
5  Watts  ft  S.  (Pa.)  427  (where  It  was 
held  that  where  one  of  two  plaintiffs 
conveys  his  Interest  to  his  coplalnttff 
after  action  brought,  such  coplalntlfC 
cannot  recover). 

«.   Leavltt  v.  School  Dlst.  No.  19. 
7S  Me.  674,  7  A  <0ft. 
'   SOU   MePlke  v.  UePhenon,  41  Mo. 
621. 

81.  V.  8. — Ex  p.  South  Alabama, 
etc..  R.  Ca,  96  UT  8.  821,  84  L.  ed. 

866. 

Ala. — Howard  v.  Kennedy,  4  Ala. 
692,  39  AmD  807. 

Mich.— Mickle  v.  Maxfleld.  42  .Mich. 
804.  8  NW  S61  (holding  that  a  de- 
fendant In  equity  once  lawfully  Im- 
pleaded cannot  lose  his  position  as 
regards  the  suit  by  a  transfer  of  his 
Interests ) . 

N,  T. — Moseley  v.  Albany  Northern 
R  Co..  14  HowPr  71. 

Or. — Posson  v.  Guaranty  Loan 
Assoa.  44  Or.  106,  74  P  923.  / 

[a]  Suit  to  oaaoal  note  aad 
nor^ragv^Under  Balllnger  ft  C. 
Comp.  IS  61,  396,  providing  that  an 
action  or  suit  la  commenced  for  all 
purposes,  except  the  statute  of  limita- 
tions, by  the  Bllng  of  the  complaint 
with  the  clerk  of  the  court,  and  |  746, 
providing  that  a  Judgment  or  decree  is 
conclusive  against  a  successor  In  Inter- 
est by  title  ,  subsequent  to  the  com- 
mencement of  the  action  or  suit,  Bale 
by  defendant  of  a  note  and  mortgage 
after  complaint  to  cancel  them  has 
been  filed,  and  summons  Iseued,  but 
before  service,  does  not  abate  the 
acdon,  Posson  v.  Guaranty  Loan 
Assoc,  44  Or.  106,  74  P  823. 

[b]  In  detlana,  If,  after  action 
brought  and  issue  Joined,  plaintiff  gets 
possession  of  the  thing  sued  for,  that 
fact  may  be  pleaded  since  the  last 
continuance  In  abatement  of  the  suit, 
but  it  seems  that  it  would  not  be  a 
good  plea  In  bar.  Morgan  v.  Cone,  18 
N.  C.  284  [overr  MerrtU  Merrltt,  3 
N.  C.  1]. 

[c]  Traufer  to  ood^aadaat^-^n 

partition,  where  some  defendants  have 
conveyed  their  Interest  to  others,  the 
suit  ttMy  be  dismissed  as  to  the  alien-' 
ors.  or  the  Jury  may  find  In  their  favor 
on  a  plea  of  non  tenant  Insimul.  but 
the  siut  will  not  be  dismissed  entirely. 
McClura  T.  McClure,  1  Phlla.  (Pa.) 
117. 

sa.  Wldner  v.  Otanstaad.  14  Mich. 

124. 

53.  BUaOlatloa  of  oorporatlOB  as 
ground  for  ahatamaat  see  supra  |  215. 

[a]  Tolontary  dissolution  of  oor- 
poratlon. — In  Owen  v.  Kellogg.  66  Hun 
456.  10  NTS  76,  It  was  held  that  there 
Is  no  "devolution  of  liability"  where 


tary  dissolution  of  a  corporation,  with- 
in Code  Civ,  Proc.  i  766,  providing 
that  In  cwa  of  a  "dsvolutlon  of  lia- 


bility" an  action  may  be  continued 
against  the  original  party  unleaa  the 
court  directs  the  person  on  whom  the 
liability  is  devolved  to  be  substituted 
In  tho  action  or  Joined  wlOi  the  original 
party,  as  the  case  requires.  Comrare 
People  V.  Troy  Steel,  etc.,  Co.,  88  Bun 
308.  81  NTS  88T. 

[b]  SlMOlntltm  of  mnaloipal  oor- 

rktlOB^In  Bowlby  v.  Dover,  6* 
J.  U  184,  44  A  844,  It  appeared 
that  a  certiorari  was  Issued  against  a 
city  corporation  pending  proceedings 
by  quo  warranto  to  dissolve  it,  and 
before  the  certiorari  was  brought  to 
a  hearing  a  Judgment  of  ouster  was 
rendered,  and  the  municipal  govern- 
ment passed  Into  the  control  of  a 
previously  existing  town  corporation. 
It  was  held  that  Judgment  should  not 
be  pronounced  on  the  certiorari  unless 
the  town  corporation  was  brought  into 
court,  and,  the  prosecutor  having  failed 
to  bring  it  in  before  the  heartng,  the 
certiorari  should  be  dismissed.  See 
also  Plunkett's  Creek  Tp.  v.  Crawford. 
27  Pa.  107;  CConoor  v,  Memphis.  < 
Lea  (Tenn.)  780. 

04.  See  suptu  I  222. 
55.  U.  S. — Thatcher  v.  Rockwell. 
105  U.  S.  467,  26  U  ed.  949  ;  Davta  v. 
Frlediander.  104  U.  S.  670.  26  U  ed. 
818  ;  McHenry  v.  La  Soci«t6  fVancaise. 
96  U.  S.  68,  24  L.  ed.  870.;  Jerome  v. 
McCarter.  94  U.  S.  734,  24  L.  ed.  136  : 
Norton  v.  Switzer,  93  U.  S.  356,  23  L. 
ed.  90S ;  Burbank  v.  Bigelow,  92  U,  S. 
179.  23  L.  ed.  648;  Byater  v.  Oaff,  91 
U.  S.  621,  23  J*  ed.  403  ;  Pennsylvania 
R  C^>.  V.  International  Coal  Min.  Co., 
173  Fed.  1,  97  CCA  888:  In  re  Becde. 
138^  Fed.  441;  In  re  Price,  92  Fed. 
9871  Muaer  v.  Kem,  65  Fed.  916  ;  In  re 
BousSeld,  etc.,  Mfg.  Co.,  3  F.  Cas.  No. 
1,704,  17  NatBankrReg  163;  Gear  v. 
Fitch.  10  F.  Cas.  No.  6,290,  3  Bann. 
ft  A.  673.  But  see  Cook  v,  Lansing, 
6  F.  Cas.  No.  3,162,  3  McLean  671 
(under  Bankruptcy.  Act  of  1841). 
Ark. — King  v.  Morrison,  6  Ark.  619. 
Colo. — Thatcher  v,  Rockwell,  4  Goto. 
876. 

Conn. — Stanley  v.  Duhurst,  8  Root 
62. 

Oa. — OrlfOn  v.  Mutual  L.  Ins.  Co., 
119  Qa.  664,  46  SE  870 ;  Connor  v. 
Southern  Exp.  Co..  42  Qa,  37,  6  AmR 
643, 

Ind. — ^Anderson  v.  Wilson,  100  Ind. 
402 :  Pittsburgh,  etc  R  Co.  v.  Nueum. 
60  Ind.  688. 

Iowa. — Deg  Moines  8av.  Bank  v. 
Morgan  Jewelry  -Co.,  128  Iowa  432. 
99  NW  121 ;  Wllsey  v.  Jewett.  IXt 
Iowa  315,  98  NW  114. 

La. — New  Orleans  Acid,  etc.,  Co.  v. 
Oulllory,  117  La.  821,  42  S  329  ;  Schall 
v.  Kinsella,   117  La.  68^,   42  S  221. 


a  receiver  is  appointed  on  the  volun--  But  see  Xicwls  v.  Flsk.   6  Rob.  169 


(construing  United  States  Bankruptcy 
Act  of  1841/. 
Me.^-^Lancey  v.  Fou,  88  Ma.  SIE. 
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mg  suits."  Kor,  in  the  absence  of  a  statute,  is  a 
suit  by  or  against  an  individual  or  corporation 
abated  by  his  or  its  insolvency  and  the  appointment 
of  a  receiver."  But  it  has  been  held  that  the  appoint- 
ment of  a  receiver  for  a  corporation  suspends  the 
right  of  the  corporation  to  prosecute  an  action  pre- 
viously commenMd,  which  vests  in  the  receiver,  who 


may,  under  direction  of  the-  court  appointing  him, 
continue  or  dismiss  such  action  as  he  may  deem  best 
for  the  interests  of  the  trust  estate,  and  that,  where 
the  receiver  refuses  to  continue  such  action,  this 
fact  may  be  pleaded  in  abatement  by  defendant.^ 

[$  227]  4.  Tmnination  or  Devolution  of  Repre- 
sentative or  Official  Capacity — a.  Actions  by  or 


.13  A  1071 :  Slmmona  t.  Londet;  8S  He. 
197.  27  A  100 :  Newbert  r.  Fletcher, 
84  Me.  40S.  24  A  g$9 ;  SawteUe  V. 
Rollins.  23  Me.  196. 

Mass. — Dalton-Ingco-soll  Co.  v.  Flstce, 
175  Mass.  1&,  S6  NB  468  ;  Reed  v. 
Paul.  131  Hasfl.  129;  Holland  v.  Mar- 
lln.  123  Mass.  X78 ;  Athol  Nat.  Bank  v. 
Hlnabam  Mfg.  Co.,  121  Mass.  S9» ; 
Bacon  v.  Lincoln,  2  Gush.  124 ;  Denny 
V.  Uocoln.  Ijt  Mete.  200.  Compare  At- 
irood  V.  Bailey,  184  Mass.  138.  88  NB 
13  (Federal  Bankruptcy  Act)  ;  Water- 
man V.  Robinson,  6  Mass.  803. 

Minn. — Brackett  v.  Dairton,  34  Mfnn. 
25  NW  S48. 

N.  XL— Lane  v.  Moore,  69  N.  H.  80 ; 
Ramser  v.  Fellon-s,  6S  X.  H.  607 ; 
Towle  V.  Rowe.  58  N.  H.  394. 

N.  T. — Hahio  V.  Cole.  112  App.  Dlv. 
S3fi.  98  NYS  1049  :  Meyer  v.  Page,  112 
App.  Div.  62*.  98  NTS  739  (banltruptcy 
of  beneficial  plaintiff)  ;  Colgan  v. 
nack.  144  NTS  408  ;  Raymond  v. 
Johnson.  11  Johns.  488  ;  Springer  v. 
Vanderpool,  4  EMw.'  382. 

Oh. — Seymour  v.  Browning,  17  Oh, 
363. 

Pa — Shamburg  v.  Bank,  18 
PlttsLegJNS  87 ;  Booth  T.  Meyer.  3 
"mtlyNC  19ft 

S.  C. — Cleverly  v.  HcCnltOU^  40 
S.  C.   L.  BIT. 

Tenn. — Northman  v,  Liverpool,  etc., 
Ins.  Co.,  1  Tenn.  Ch.  312. 

Tex. — Manwarring  v.  Kouns,  3S  Tex. 
171. 

— Peshine  v,  Shepperson,  17 
Gratt.  <S8  Va.)  472.  94  AmD  468. 

W.  Va. — ^Weaver  Mercantile  Ca  v. 
Thurmond,  S8  W.  Va.  6ft0,  70  SB  126, 

33  LRANS  10<1. 

Wis. — Bank  of  Commerce  v.  Elliott, 
109  Wis.  648.  86  NW  417. 

Eng. — Anonymous,  1  Atk.  88,  26  Re- 
print 58. 

Ont. — Ireland  v.  Wagatalf,  4  V.  C. 
Q.  B.  231. 

See  Wills  V.    AUIns,    68    Vt.  191, 

34  A  694,  64  AmSR  880  and  note: 
Steele  v.  Towne,  28  Vt  771. 

~iit*  of  trnstea  or  sMdcaee  as  to 
aotlOBa  by  or  ualnsti  Bank- 
rupt see  Bankruptcy  [S  Cyc  S7T  et 
oeq],  Tnsolvent  see  Insolvency  [22 
Cyc.  1333]. 

■■its  iv  or  aniast:  Bankrupt  see 
Bankruptcy  JB  CyC  248  et  seqL  In- 
Folvpnt  see  Insolvency  [22  Cyc  1333, 
1J341. 

ra]  Am  adJndleatlOB  ill  baiOniptoy 
■ad  tlM  appolBtmMit  of  a  trnstoa 

■  (1)  do  not  nave  the  effect  to  abate 
a  ^it  pending  against  the  bankrupt 
for  the  foreclosure  of  a  chattel  mort- 
gage, or  take  away  the  right  of  the 
^te  court  in  -which  such  suit  .Is 
pending  to  decree  and  enforce  a  ape- 
clflc  lien  on  the  property.  Des  Moines 
Sav.  Bank  v.  Morgan  Jewelery  Co., 
1:3  Iowa  432,  99  NW  121.  .  (2)  And 
an  action  by  a  bankrupt  in  a  state 
court  does  not  abate  upon  the  adjudi- 
cation In  bankruptcy  or  appointment 
of  a  trustee,  and,  fn  the  absence  of  an 
application  by  the  trustee  for  substitu- 
tion. It  mav  be  prosecuted  by  the 
bankrupt.  Hahio  v.  Cole.  112  App. 
Dir.  636,  98  NTS  1049. 

[b1  Aetlon  by  stooUudder  for  ao- 
Doutliiff. — Right  to  maintain  an  action 
bj-  a  stockholder  for  an  accounting 
for  the  benefit  of  the  corporation  Is  not 
affected  by  the  corporation  becoming 
bankrupt  after  commencement  of  the 
actfam:  the  only  effect  thereof  being 
that  any  accounting  muot  be  to  the 
tnifltee  m  bankniptt-T.  Meyer  v.  Page, 
112  App.  Dlv.  625.  98  NTS  739. 

[c]  Thm  fsiiiiM  of  a  trastoo  la 
baamaptcy  to  latarvoBo  and  prose- 
cute a  salt  brought  in  the  state  court 
by  the  bankrupt  before  his  adjndica- 

11  C  J.— 10] 


tlon  will  not  abate  the  suit.  Weaver 
Mercantile  Co.  v.  Thurmond,  68  W,  Va. 
530,  70  SB  126.  33  LRANSi  1061. 

[d]  mule  that  action  oa«  be  eoa- 
ttnmd  by  asslgnea  or  tmstee  only. — 
( 1 )  Under  statutes  in  Bome  jurisdic- 
tions, however.  It  na^  been  held  that 
where  plalntin  in  a  pending  suit  is 
adjudged  an  Insolvent  or  bankrupt  and 
an  assignee  or  trustee  la  appointed 
under  statute,  the  right  to  prosecute 
the  action  Is  In  the  assignee  or  trustee 
exclusively  and  that.  If  ^  It  la  to  be 
prosecuted  further  It  must  be  In  his 
name.  McNutt  v.  King.  59  Ala,  697 
(plea  of  bankruptcy  of  one  partner  In 
action  by  partners  for  conversion)  ; 
Lacy  V.  Rockett.  11  Ala.  1002 ;  Valrln 
V.  Edmonson,  9  111.  120 ;  Sutherland 
V.  Davis,  42  Ind.  26  (plea  insufficient 
In  not  showing  appointment  of  as- 
signee) ;  Seaton  v.  Hlnneman,  50  Iowa 
396 ;  Fulweiler  v.  Singer,  2  Greene 
(Iowa)  872;  Parks  v.  Doty,  13  Bush 
(Ky.)  727  ;  Charles  v.  Bain,  9  KyL 
398;  Harrod  v.  Burgess,  5  Rob.  (La.) 
449  ;  West  v.  His  Creditors,  4  Rob. 
(La.)  88  ;  Fisher  v.  Vose,  3  Bob.  (La.) 
467,  38  AmD  243  ;  McSpedon  v.  Bou- 
ton,  5  Daly  (N.  T.)  80;  Dessau  v, 
Johnson,  66  HowPr  (N.  T.)  4;  Negley 
V.  Jeffers,  28  Oh.  St.  90 ;  Cannon  v. 
Wellford,  22  Oratt  (68  Va.)  195.  (2) 
This  IS  the  rule  under  the  English 
statute.  See  Sellg  v.  Lion,  [1891]  1 
Q.  B.  613 ;  Warder  v.  Saunders.  10 
Q.  B.  D.  114 :  Barter  v.  Dubeui,  7 
Q.  B.  D.  413;  Famham  v.  Mllward. 
[189W  2  Ch.  730;  Wright  v.  Swindon, 
etc..  R.  Co..  4  Ch.  D.  164.  As  to  the 
rule  under  the  former  English  statutes 
see  Fowler  v.  Dow-n,  1  B.  &  P.  44. 
126  Reprtnt  769  ;  Clark  v.  Calvert,  8 
Taunt.  742,  4  ECL  266,  129  Reprint 
673;  Webb  v.  Fox,  7  T.  R.  391,  101 
Reprint  1037. 

[e]  Mare  appUoaUoa  to  be  adjadged 
a  baaknipt>---A  plaintiff  in  a  pending 
action  does  not  divest  himself  of  his 
Interest  therein,  nor  of  the  right  to 
prosecute  the  same,  by  his  voluntary 
application  to  become  bankrupt.  Unless 
he  la  adjudged  a  bankrupt,  his  rights 
In  the  subject  matter  of  the  action  are 
not  transfersed  or  affected.  Negley  v. 
Jeffers,  28  Ob.  St  90. 

seL  stay  of  mlta  poBdlaffi  Bank- 
ruptcy proceedings  see  Bankruptcy  [6 
Cyc  254  et  seq].  Insolvency  proceed- 
ings see  Insolvency  [22  Cyc  1383  et 
seql. 

57.  U.  S. — ^Wilder  v.  New  Orleans, 
87  Fed.  843,  31  CCA  249 :  Pine  Lake 
Iron  Co.  V.  LaFayette  Car  Works,  53 
Fed.  863 ;  Mercantile  Trust  Co.  v. 
Pittsburgh,  etc.,  R.  Co.,  29  Fed.  782  : 
Paterson  Second  Nat.  Bank  v.  New 
Tork  Silk  Mfg.  Co.,  11  Fed.  682. 

Qa. — Branch  v.  Augusta  Qlass 
Works,  95  Ga.  673,  23  SB  128. 

111.— People  V,  Bamett,  91  III.  422  ; 
Mercantile  Ins.  Co.  V.  Jajmea,  87  111. 
199 ;  Toledo,  etc.,  R.  Co.  B6gg8,  85 
III.  80,  28  AmR  818. 

Ind. — Hasselman  v.  ^paneae  Dev. 
Co.  2  Ind.  A.  180,  17  NITMS,  2S  NE 
207, 

Iowa. — Welgen  v.  Council  Bluffs  Ins. 
Co..  104  Iowa  410.  73  NW  862. 

Kan. — Kelley  v.  Union  Pac.  K.  Co., 
68  Kan.  161,  48  P  843  [dlst  Scannell  v. 
Felton,  57  Kan.  468,  46  P  948]  ;  Pat- 
rick V.  Eells,  30  Kan.  680,  2  P  116. 

Me. — Hunt  V.  Columbian  Ina.  Co., 
66  Me.  290,  92  AmD  692. 

Mass. — Klttredge  v.  Osgood,  161 
Mass.  384,  37  NE  369 ;  Buswell  v. 
Supreme  Sitting  O.  T.  H.,  161  Mass. 
224,  38  NB  106S,  23  LRA  846  and  note. 
'  Minn. — American  Bnglne  Co.  v. 
Crowley,  106  Minn.  233.  117  NW  428. 

Mo. — St  Louis,  etc.,  R.  Co.  v.  Hol- 
ladi^.  181  Mo.  440.  SS  SW  4»;  H^ath 


v.  MlBsourl.  etc,  R.  Co..  83  Mo.  617: 

Nebr. — McCagne  Sav.  Bank  v.  Croft, 
80  Nebr.  702.  116  NW  316. 

N.  J.~EnnIs  v.  Eden  Mills  Paper 
Co.,  65  N.  J.  U  677.  48  A  610;  Cooper 
V.  Philadelphia  Worsted  Co.,  fCb.)  67 
A  733;  Taylor  V.  Gray,  59  N.  J.  Eq. 
621,  44  A  668 :  Wllllnk  v.  Horrls  <^ial. 
etc.,  Co.,  4  N.  J.  Eq.  877. 

N.  y. — Sigua  Iron  Co,  v.  Brown,  171 
N.  r.  488^  NB  194  [aff  68  App.  Dlv. 
486,  69  NTS  296  (aff  83  Misc.  60,  68 
NTS  141)] ;  U.  S.  Vinegar  Co.  v.  Spa- 
mer.  148  N.  T.  676,  38  NE  731';  Hon- 
egger  v.  Wettsteln.  94  N.  T.  .262,  13 
AbbNCas  398  [rev  47  N.  T.  Super. 
1261 ;  Phoenix  Warehousing  Co.  v. 
Badger,  67  N.  T.  294  [aff  6  Hun  293]  ; 
GlenvUle  Woolen  Co.  v.  Ripley,  43 
N,  T.  206  ;  Tracy  v.  Selma  First  Nat 
Bank,  37  N.  T.  523 ;  People  v.  Troy 
Steel,  etc.,  Co..  82  Hun  303.  31  NTS 
337 ;  Auburn  Button  Co.  v.  Sylvester, 
68  Hun  401,  22  NTS  891;  Voorhees  v. 
Seymour,  26  Barb,  569  ;  Fleischauer  v, 
Dittenhoefer,  49  N.  T.  Super.  311: 
Knauer  v.  Globe  Mut.  L.  Ins.  Co.,  46 
N.  T.  Super.  370;  Waverly  Co.  v. 
Worthington  Co..  4  Misc.  447,  24  NTS 
331;  Parry  v.  American  Opera  Co.,  12 
NTClvProc  194 ;  Del  Valle  v.  Navarro, 
21  AbbNCas  136 ;  Wilson  v.  Wilson,  1 
Barb.  Ch.  692  :  Mlckles  v.  Rochester 
City  Bank,  11  Paige  118,  42  AmD  103. 

Oh. — Mather  v.  Cincinnati  R.  Tun- 
nel Co.,  3  Oh.  Clr.  Ct  284,  2  Oh.  Clr. 
Dec.  161. 

Okl.— Tootle  V.  Kent.  12  OkL  674, 

78  P  310. 

Pa — Hays  v.  Lyeoming  F.  Ins.  Co., 
99  Pa.  621 ;  Wagner  v.  Keystone  Mut 
Ben,  Assoc,  8  Pa.  Dlst.  231. 

S.  C. — Gadsden  v.  Whaley,  14  S.  C. 
210, 

Tex. — Kansas  City,  etc.,  R.  Co.  v. 
State,  (Civ.  A.)  166  SW  S81;  San  An- 
tonio, etc..  R,  Co.  V.  Davis,  (Civ.  A.) 
SO  SW  693. 

Bffeot  of  reoetTeralilp  on  rlffbt  to 
sue  debtor  and  on  pending  notions 
See  also  Receivers  [34  Cyc  821  et  aeql. 

mtewaatlDB  by  snA  mbstltntlon  la 
rsoslrer  see  Receivers  [84  Cyc  480  et 

^^iiere  eozpmratlon  Is  disscaved  see 

supra  I  216. 
Tal    Action   by   fOMlm  eoorpont* 

tlon. — Under  Code  Civ.  Proa  ||  766, 
766,  providing  that  an  action  shall  not 
abate  if  the  cause  of  action  survives 
or  continues,  and  In  case  of  transfer 
of  Interest  the  action  may  ae  continued 
bv  or  against  the  original  party,  un- 
less the  court  directs  the  person  to 
whom  the  interest  is  transferred  to  be 
subBtltuted  in  the  action,  an  action  by 
a  foreign  corporation  may  be  con- 
tinued in  its  name  after  the  appoint- 
ment of  an  ancillary  receiver  In  the 
state.  Blgua  Iron  Co.  v.  Brown,  171 
N.  T.  488.  64  NB  194  [aff  68  App.  Dlv, 
436.  69  NTS  295]. 

[b]  Where  insolvent  bad  no  right 
to  oommenoe  action. — But  a  statute 
(Code  Civ.  Proc.  SI  756,  766)  pro-, 
vldlng  that  an  action  does  not  abate 
if  the  cause  survives,  and  that  In  case 
of  transfer  of  Interest  the  action  may 
be  continued  unless  the  court  directs 
the  person  to  whom  the  Interest  Is 
transferred  to  be  substituted  or  Joined 
as  the  case  requires,  cannot  be  Invoked 
to  aid  a  receiver  of  a  membership 
corporation  to  continue  an  action  for 
dues  brought  In  the  name  of  a  bank, 
to  whom  they  had  been  assigned  by 
the  corporation  as  collateral,  where  the 
bank  had  no  right  to  commence  It 
because  there  was  no  longer  any  cause 
of  action  against  defenduit  Mutual 
Bank  V.  Burrell,  29  Misc.  82S,  60  NTS 
622. 

58.   Kokomo   City  St   R   Cft  v. 
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igainst  £z6cntor8  ancUAdminiBtrators."  According 
to  the  great  weight  of  authority,  an  action  by  or 
against  an  executor  or  administrator  as  such  is 
nt^  abated  by  the  resignation,  discharge,  or  removal 
of  such  execQtor  or  administrator  pending  the 
action.*"  There  are  some  delusions,  however,  to  the 
contrary." 

Psndency  of  removal  proceedings.  The  pendency 
of  proceedings  to  remove  an  administrator  de  bonis 
non  is  not  a  ground  for  staying  or  abating  proceed- 
ings in  an  action  brought  by  him.'' 

Public  administrator.  A  suit  by  or  against  a 
pablie  administrator  does  not  abate  by  such  admin- 
istrator's going  out  of  ofBce  pending  the  action.** 


[(  228]   b.  Actions  by  Guardian  or  Next  Fric 
— (1)  In  OeneraL  An  action  by  a  guardian  as  sut 
is  not  abated  by  his  resignatioii  or  x^orai  penditi| 
the  action." 

229]  (2)  Attainment  of  Majority  by  Infa 
Fending  Suit.  A  suit  by  a  guardian  or  by  aa  infaat] 
by  his  next  friend  is  not  abated  by  the  coming  of' 
age  of  the  ward  or  infant  pending  the  suit.** 

230]  c.  Actions  by  or  against  Public  Offlcen 
or  Boards"*— (1)  In  <}eneraL  An  action  by  or  against 
a  public  officer  is  not  abated  by  a  change  in  the 
incumbency  of  the  ofiSce  pending  the  action,  if  the 
action  is  in  its  nature  by  or  against  the  office.*'  unless 
there  is  a  statutory  provision  to  that  effect.^  Xor 


Plttsbargfa,  etc.,  R  Co..  26  Ind.  A.  S36, 
fig  NB  fll.    See  generally  ReoelverB. 

se.  HmXh  of  pvTMn  mnag  or  mod 
la  raproMntetlTe  or  oOelal  va^tmuttf 
see  Infra  11  267.  S(9. 

60.  U.  S. — nurlor  t.  Savase,  1  How. 
282.  11  L.  ed.  lit.  8  How.  S9S,  11  U 
ed.  812. 

Ala.— -Lunsford  v.  Lijnsford,  122  Ala. 
242,  »  8  ni ;  Bx  p.  Jones.  54  Ala. 
108 :  Townsend  v.  JelmeB,  24  Ala.  329  : 
Wltherlngton  v.  Brantley,  18  Ala.  197 ; 
Elliott  V.  Bslava,  8  Ala.  568. 

Ark.— HiU  V.  Bryant,  fl  Ark.  208, 
82  SW  506. 

CaL— Peck  Agnew,  126  Cat.  607, 
SB  P  125. 

Hasa. — ^Troy  Xat  Bank  v.  Stanton, 
116  Mass.  486. 

UisB.— Cox  V.  Martin,  76  Miss.  229, 
21  8  611,  66  AmSR  604.  86  LRA  800. 

Nebr. — Burllnitton,  etc..  R.  Co.  v. 
Crockett.  17  Nebr.  670.  24  NW  219; 
Edney  v.  Baum,  2  Nebr.  (Unoff.)  173, 
S6  NW  1«7.  , 

N  T.— Hamilton  v.  Crawford,  73 
Mlmk  22.  1S2  NTS  277. 

8.  C.~H€aideraon  v.  HcClure,  76  S. 
C  Ba.  466. 

Tex.— Han  v.  Pearman.  20  Tex.  168. 

See  also  E^xecuton  ana  Admlnletra- 
tore  [18  Cyc.  9701. 

[aj  AeUcn  for  aooonsb— Pendlns  a 
auit  axainst  an  administrator  for  an 
account,  and  where  the  cause  was 
nearly  ready  for  a  decree,  the  adminis- 
tration was  revoked  and  administra- 
tion waa  Immediately  granted  to 
another  person.  It  waa  held  that 
plaintiff  mi^ht  proceed  to  a  decree  bv 
making  the  new  admintstFator  a  party 
to  the  suit  Henderam  McClure, 
7  8.  C.  Bq.  466.   

rb1  Malra  made  partlw^Where. 
pending  an  appeal  In  a  suit  to  restrain 
a  city  from  enterintr  into  a  paving 
contract,  the  succession  of  plaintiff, 
who  died  before  answer  filed,  was 
closed,  and  the  property  turned  over 
to  his  heirs,  and  hts  executor,  who  had 
been  maae  a  party  to  the  suit,  dis- 
charged, it  was  held  that  a  conten- 
tion by  the  heirs,  who  made  themselves 
Mrtlea  to  the  suit  and  objected  that 
ft  abated  by  the  executor's  discharge, 
was  not  sustainable.  Ourley  v.  New 
Orieans.  124  La.  S99.  SO  8  411. 

ei.  Vaugh  V.  Cox,  27  Miss.  701 
fwhere  it  was  held  that  a  bill  to 
enjoin  aa  executor  from  removing  de- 
tredent'B  property.  In  possession  of  com- 
plainants, out  of  th«  state,  with  a 
view  of  defeating  the  righu  of  com- 
plainants as  rredltors,  and  to  require 
the  executor  to  apply  the  property  In 
payment  of  comptainuita'  debt  and  to 
permit  complainants  to  retain  the  prop- 
erty until  sucb  security  shoula  be 
Klven,  abates  on  the  resignation  of  the 
executor  and  should  not  be  revived 
against  administrators  de  bonis  non 
appomted  by  the  probate  court  >  ; 
Oormly  v.  Skinner.  Wright  (Oh.)  680 
(where  it  was  held  that  In  the  absence 
of  a  saving  statute  the  removal  of  an 
execu  tor  pend  Ing  an  action  against 
him  as  such  abates  the  suit). 

ea.  Langsdale  v.  Woolen,  99  Ind. 
675. 

ea.  Russell  v.  ISrwln,  41  Ala.  292  ; 
Carley  v.  Barnes.  11  Ark.  291 :  Burras 
-  1—*—  •  Kdw.  (N.  T.)  499. 


[a]  Aetfon  affalaat  ordlaaiT.— And 

where,  pending  ^uit  against  the  ordi- 
nary who  bad  taken  charge  of  a  derelict 
estate  to  enforce  a  debt  of  the  Intestate 
the  act  under  which  the  suit  waa  insti- 
tuted was  repealed,  it  was  held  that 
a  plea  setting  up  such  repeal  in  abate- 
ment was  Insufficient  without  a  further 
plea  of  plene  adminlstravlt  or  ploie 
admlnistravtt  pneter.  Strobhan  v. 
Morrall.  41  a  C.  U  140. 

64.  Homing  v.  Foyer,  18  Oh.  Cir. 
Ct  732.  See  also  Wade  v.  Carpenter, 
4  Iowa  361  (where  It  waa  held -that 
the  resignation  of  a  guardian  pending 
proceedings  for  the  sale  of  his  ward's 
realty  does  not  abate  such  proceed- 
ings) ;  McVaw  v.  Sbelby.  75  SW  227, 
26  KyL  809. 

SB.  Oa. — Laaseter  v,  Simpson,  78 
Oa.  61,  8  SE  248 ;  Sims  v.  Renwlck.  26 
Oa.  68.  ^ 

Ind. — Holmes  v.  Anktna,  2  Ind,  398. 

Iowa. — Reed  v.  LAne.  96  Iowa  464. 
66  NW  880. 

Kan.— Shattuck  v.  Wolf.  72  Kan. 
366.  88  P  1098. 

Ky. — (dements  v.  Raniaey,  4  SW  811. 

HiBS. — ^Tucker  v.  Wllsiui.  68  Miss. 
692.  9  B  898. 

N.  T. — Campbell  v.  Bowne,  S  Paige 
84. 

Oh.— <3ard  V.  Nelt  89  COL  St.  607; 
Hanly  v.  Levin,  6  Ob.  227. 

a  C. — Shuttlesworth  v.  Hughey,  40 
8.  C.  L.  329,  60  AmD  ISO. 

Tex. — Zachary  v.  Oresory,  82  Tex. 
452.  See  also  SItnpson  v.  Belvln,  87 
Tex.  574. 

Eng. — Anonymous.  Gary  22,  21  Re- 
print 12 :  Ballard  v.  White,  2  Hare  158. 
24  EngCh  168.  67  Reprint  66. 

[a]  KevlTov  naltliar  aeoaaaary  nor 
propar. — ^Where  a  suit  Is  brought  by  a 
guardian  and  pending  tbe  action  the 
ward  becomes  of  age,  the  suit  does  not 
abate,  the  guardian  Is  properly  dis- 
charged, and  revivor  Is  neither  neces- 
sary nor  proper,  Shattuck  v.  Wolf, 
72  Kan.  266.  83  P  1098. 

ee.  Baatn  of  paraoa  anSag  or  nwd 
la  ofllolal  oapaofty  see  Infra  i  269. 

87.  U.  S. — Murphy  v.  Utter.  186 
U.  S.  96,  22  set  776.  46  L.  ed.  1070  : 
Thompson  v.  U.  S..  103  U.  8.  480. 
26  L.  ed.  521 ;  Leavenworth  County  v, 
Sellew,  99  U.  8.  624,  28  L.  ed.  333. 

Ala. — Smith  V.  Inge,  SO  Ala.  283 ; 
Russell  v.  Erwln,  41  Ala.  292. 

Ark.— Edrington  v.  Mathews.  30  Ark, 
666:  Carley  v.  Barnes,  11  Ark.  291. 

Cnl.— Sheehan  v.  Osborne.  69  P  842. 

Colo. — Nance  v.  People,  26  Colo.  262. 
54  P  6S1 :  Parka  v.  Haya.  11  Colo.  A. 
415.  SS  P  892. 

Fla.— Mugge  v.  Jackson.  60  Fla.  236, 
89  8  167  :  Columbia  l^unty  v.  Bryson, 
IS  Fla.  281. 

ni. — Scott  V.  Artman.  287  HI.  894, 
86  NE  596 :  McDonald  v.  Algeo,  96 
111.  A.  79. 

Ky. — Clark  v.  McKen*ie.  7  Bush  623  : 
Lindsey  v.  State  Auditor.  3  Bush  231: 
Maddox  V.  Graham,  2  Mete.  56  ;  Louis- 
ville v.  Kean.  18  B.  Mon.  9 :  Marlon 
County  Fiscal  Ct.  v.  Marlon  Clr.  Ct.,  89 
SW  704.  28  KyL  586. 

Md.— State  v.  Dorsey,  S  QUI  A  J.  75. 

Mass. — Holten  v.  Cook.  12  Mass.  574. 

Mich. — Ptople  v.  Treasurer,  27  Mich. 

,'^Hlas.— Hardae  v.  Olbba.   fiO  Mlsa. 


803;  MtDoK  V.  Beanehaoip.  50  Mlaa 

681. 

Nebr.— State  v.  Cole.  26  Nebr.  312. 
41  NW  24S. 

N.  T.— Griggs  V.  Orlggs.  66  N.  T. 
604 :  Board  of  E^xdse  v.  Oarllngfaouse, 
46  N.  T,  249;  Manchester  v.  Herring- 
ton.  10  N.  Y.  164 ;  Dickinson  v.  Oliver, 
112  App.  Dlv.  806,  99  NTS  432  faff 
196  N.  Y.  248,  88  NE  44];  Peo.  v. 
Coleman,  99  App.  Dlv.  89.  91  NTS  432: 
Peo.  V.  Carson.  78  Hun  644.  29  NYS 
619 :  Pea  V.  Police  Comra.,  23  Hun 
361:  Peo.  V.  Cram.  30  lilac.  661,  63 
NYS_  1027 :  Flynn  V.  C(»neU,  24 
NYWklyDIg  2 ;  Col««Tove  V.  Breed.  X 
Den.  125 :  Peo.  v.  CoUlna,  19  Wend. 
56 :  Peo.  V.  Champion,  16  Johns  61 : 
Matter  of  City  Bank,  10  Paige  378; 
Burras  v.  Looker,  2  Edw.  499. 

N.  C. — Davenport  v.  McKee,  98  N.  C. 
600.  4  8E  645  :  Pegram  v.  Cleveland 
County,  66  N.  C.  114  :  Anonymous,  1 
N.  C.  162. 

Oh.— Plttsbui«h,  etc..  R.  Co.  v.  Mar- 
tin, 63  Oh.  8t  286,  41  NB  6*0:  Cov- 
ington, etc..  Bridge  Ca  t.  Uayer,  81 
Oh.  St.  817. 

Pa, — Com.  V.  Union  Tp.  Overseers  of 
Poor,  4-  Kulp  87. 

S.  C, — Clowney  v.  Foote,  19  S.  C  L. 
421.  ' 

Teon. — State  v.  Pucfcett.  7  Lea  709 : 
Felts  V.  Memphis,  2  Head  €60 ;  Dawaon 
V.  Clark.  3  Sneed  489. 

Tex. — Savage  v.  Umphrea,  (Clv.  A) 
131  SW  291. 

Va. — Chapline  v.  Ohio  County  Over- 
seers of  Poor,  7  Leigh  (84  Va.)  231. 
80  AmD  604. 

Wis. — State  V.  Warner.  66  Wis.  271. 
9  NW  796.  13  NW  265 ;  State  v.  Gates, 
22  Wis.  210;  SUte  v,  Madison,  15  Wis. 
30. 

See  Tourlee  v.  Matteson,  (R.  I.)  83 
A  81 ;  Saunders  v.  Pendleton,  19  K.  I. 
669,  36  A  426, 

ta]  ITo  oanaa  of  aotSoii  atated  !>»■ 
for*  mmtmOMMmt. — ^But  where  certain 
officers  of  a  town  were  cited  as  such 
as  defendants,  but  the  bill  made  no 
case  agalnet  them  until  an  amendment 
was  filed  after  their  respective  terms 
had  expired.  It  waa  held  that  the  HH 
should  be  dismissed  aa  to  them,  will) 
ooiits  on  appeal.  North  Troy  Grade-i 
School  Dlst.  V.  Troy,  80  Vt.  16,  66  A 
1033. 

[hi  A  anlt  avainat  a  «o«nty,  th« 
oonnty  Jndffa.  u4  tb»  attmnMya  m 
the  oonBtr*  to  enjoin  the  prosecution 
of  proceedings  Inatituted  by  the  coun- 
ty In  the  county  court  for  the  remov&i 
of  plaintiff  BB  administratrix  of  her 
husband's  estate,  the  county  claiming 
to  be  a  creditor  of  the  ejrtate,  does  not 
abate  on  expiration  ot  the  county 
Judge's  term.  Alderman  v.  TlllamooK 
County,  60  Or.  48,  91  P  298. 

a An  action  by  a  alMcUf  for  ooa- 
OB  of  goods  on  which  tie  ha-i 
levied  an  execution  may  bo  contlnueil 
by  him  after  the  expiration  of  hi:" 
term.  Dickinson  v.  Oliver,  112  App- 
Dlv.  806,  99  NYS  432. 

68.  Tourhee  v.  Matteson,  (R.  1)  •» 
A  81:  Saunders  v.  Pendleton.  19  R.  l- 
659.  36  A  426  -(under  a  statute  requji^ 
ing  BuccepRor  to  t»  summoned  to  de- 
fend within  one  year  after  defenoaat 
should  eeaae  to  hold  the  oflica). 
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does  an  aetioD  by  or  against  a  pablie  board  or  eom- 
mission  abate  on  a  change  in  ite  mauberahip."  But 
if  the  d^inquent^  of  a  public  offieer  is  perBonal-.and 
does  not  involve  any  chiarge  against  the  o^oe  itself 
the  rule  is  otherwise." 

MandamUB.^*  Although  there  is  some  oonflict  in 
the  eases,  it  is  generally  held,  in.aoeordanoe  with  the 
rules  above  stated^  ^at  proceedings  in  mandamus  do 
not  abate  1^  die  expiratim  of  defendant's  term  of 
office  or  diange  in  the  member^ip  of  defendant 
bfiard  where  there  is  a  continuing  duty  irrespective 
of  the  ineombent  and  the  proeeeding  is  undertaken 
to  enforce  an  obligatim  of  the  eorporatiour  state, 
nr  munieipalify  to  wfaleh  the  office  ia  attached."  But 
it  has  been  held  otherwise  where  the  proceeduig  is 
against  tJie  particular  officer  only  to  enforce  action 

e».    U.  S.— Murphy  v.  Utter,  186  U.       Contra  State  v. 
S.    »5.   22    set   96.   4«   U   ed.  1070; 
Leavenworth    County    v.    Sellew,  90 
I'.  S.  624,  2fi  L.  ed.  333. 

Fla. — Columbia   County  v,  Bryson, 
13  Fla.  281. 

Ill— Scott  V.  Artman,  237  111.  394, 
8«  E9B. 

Ky. — Marlon  County  Fiscal  Ct.  v. 
Marion  Clr.  Ct.  89  SW  704,  28  Kyt. 
586  (ma^trates  constituting  flscaJ 
TOurt). 

N.  T. — Board  of  Elxclse  v.  Garllny- 
hnuFe.  46  N.  T,  249  ;  Peo,  V.  Coleman, 
?»  App.  IMv.  88,  91  NTS  432  :  Peo.  v. 
Board  of  Police  Comrs..  23  Hun  361 ; 
Col  grove  v.  Breed,  2  Den.  126. 

N.  C. — ^Pegram  v.  Cleveland  Countj-, 
ffS  N.  C.  114., 

Pa. — Com.  V.  Union  Tp.  Overseers  of 
Poor.  4  Kulp  87. 

Vft. — Chapline  v,  Ohio  Coanty  Over- 
w«rs  of  Poor.  7  Leigh  (84  Va.)  281. 
30  AmD  BQ4. 


Tal  Aathn  for  ttaiilai'B 

A  salt  M»lnst  the  trustees  of  a  school 
district  to  recover  teacher's  wagea  does 
not  abate  and  la  not  dlscontlnaed  by 
the  expiration  of  defendants'  term  of 
office  pending  the  suit  Colegrove  v. 
Breed.   2  Den.  (N.  T.)  126. 

Otliar  lHavtrationx  see  Infra  this 
section  text  and  note  72. 

TO.  Richardson  v.  McChesney,  218 
X\  S.  487.  31  set  48.  64  Xk  ed.  1121: 
Warner  Valley  Stock  Co.  v.  Smith,  166 
r.  S.  38.  17  set  225,  41  Lu  ed.  621: 
V.  8.  V.  Locbren,  164  U.  S.  701,  17  SCt 
1001.  -41  L.  ed.  1181:  U.  S.  v.  Chand- 
ler. 122  U.  S.  643  ;  U.  S.  v.  Boutwell, 
17  Wa.ll.  <U,  &.)  604,  21  L.  ed.  721; 
Secretary  v,  McGarrahan,  9  Wall.  (U. 
S.)  298.  19  L.  ed.  679  ;  Bz  p.  Rowe.  7 
Cal.  176;  Beachy  v.  Lankln.  1  Ida.  60. 

[a]  mag-  additional  hond^A 
suit  to  compel  an  officer  to  file  an 
aildltfonal  official  bond  abates  on  his 
r^igna-tlon  of  the  office.  Ex  p,  Rowe, 
7  Cal.  17B. 

[b]  Salt  for  Injwurtton^^  bill 
against  the  secretary  of  the  interior 
and  tbe  commissioner  of  the  general 
land  ofllce,  which,  as  to  the  latter, 
seeks  only  to  enjoin  the  necution  of 
the  orders  of  the  secretary  relative  to 
the  dlspcMitlon  of  certain  lands,  ita 
chief  purpose  beiag  to  compel  the  sec- 
retary to  Issue  patents  to  such  lands, 
cannot  be  maintained  aealnst  the  com- 
missioner alone  after  the  suit,  as 
asalnst  the  secretary,  has  abated  by 
reason  of  his  resignation.  Warner 
Valley  Stock  Co.  v.  Smith,  166  U.  8. 
a.  17  SCt  225.  41  L.  ed.  621. 

TL  See  generally  Mandamus  [26 
Cyc  420  et  seql- 

72.  U.  S. — Thompson  v.  U,  S.,  103 
V.  S.  480,  28  L.  ed.  621 ;  Leavenworth 
County  T.  Sellew,  99  U.  8.  634,  25  L. 
ed.  3S|. 

Colo. — Nance  v.  Pea.  26. Colo.  252. 
S4  P  <31. 

Fla. — Columbia  County  v.  Bryson, 
13  Fla.  281. 

lOcli. — Peo.  T.  Wexford,  87  Mich.  861. 

N.  T. — ^Peo.  V.  Collins,  1»  Wead.  56  ; 
P«L  V.  CbampUo,  16  Johns.  61. 

Pa. — Com.  V.  Union  Tp.  Overseers 
of  Poor.  4  Kulp  ST. . 


113,  22  NW  77. 

[a]  A  proossflliig  against  a  stata 
traasnrer  to  compel  him  to  perform  an 
official  duty  does  not  abate  by  a  change 
In  the  person  holding  the  omce.  Nance 
V.  Peo.,  26  Colo.  252,  64  P  681. 

tbj  Oommlsslonais  of  hl^ways. — 
And  where  mandamus  was  brought 
against  defendants  aa  commissioners 
of  highways  to  compel  them  to  open 
a  road,  it  was  held  that  their  duty  in 
the  premises  rested  on  them  as  a  body 
without  regard  to  the  individuals  com- 
posing the  board,  sg  that  the  suit  was 
not  affected  bv  changes  in  the  board's 
memlwrship  during  Its  pendency^  Scott 
V.  Artman,  237  III,  394,  86  NB  596. 

[c]  Board  of  firs  oonunlsslo&sn— 
The  board  of  fire  commissioners  of  the 
city  of  Elmlra,  N.  Y.,  being  composed 
of  the  mayor  of  the  city  and  two 
others,  and  on  the  expiration  ot  a  term 
of  office  the  mayor,  under  Laws  (1894) 
1457  o  616,  appolntlns  the  suocessors, 
and  the  terms  of  office  expiring  at  dif- 
ferent times,  tt  la  a  continuous  body, 
and  where,,  after  mandamus  to  compel 
the  board  to  restore  relator  to  his 
position  In  the  lire  department,  the 
term  of  one  of  the  members  expired, 
and  bis  successor  was  appointed.  It 
was  held  that  such  event  did  not  abate 
the  proceedings,  but  opportunity  should 
be  eiforded  relator  to  bring  In  the 
successor.  Peo.  v.  Coleman,  99  App. 
Dlv.  88,  91  NTS  482.  ' 

[d]  3bottt  oomnxlasion. — And  It  was 
recently  held  in  the  supreme  court  of 
the  United  States  that  a  change  In  the 
personnel  *of  the  loan  commission  of 
Arizona,  created  by  Ariz.  Laws  (1887) 
tit  31,  substantially  reSnacted  in  Act 
Cong.  June  26,  1890  (26  U.  S.  St.  at  L. 
175  c  614),  for  the  express  purpose  of 


him  and  not  to  enforce  a  continuing  duty." 

Prohihition.  It  has  heen  held  that  m.  aetion  or 
proceeding  for  a  writ  of  prohibitifm  against  a  judge 
to  prohibit  and  restrain  fiutiier  proceedings  by  him 
ia  not  abated  by  termination  of  his  offlee  by  aspira- 
tion of  the  term  of  office,  or  otherwise.^* 

An  actloii  by  a  fardgn  aorenifii  does  not  abate 
by  a  change  in  the  perscoi  of  the  sovereign  pending 
the  suit" 

[I  231]  <2)  Abi^tUm  of  OiOce  and  Oraatton  of 
New  Ono.  It  has  been  fadd  that  a  suit  by  or 
against  public  offieer  is  not  abated  by  thd  enact- 
ment, pending  the  suit,  of  a  statute  abolishing  the 
office  and  creating  a  new  one  in  its  stead.*' 

[$  232]  d.  Acttons  by  or  against  BeceiTera."  As 
a  general  rule^  the  resignation,  removal,  or  discharge 
Guthrie,   17  Nebr. 


McChesney,  218  U.  S.  487,  31  SCt  48. 
64  U  ed.  1121.  (2)  And  a  suit  in 
eQuity  against  the  secretary  of  the 
interior  to  compel  him  to  issue  pat- 
ents to  certain  lands  abates  upon  his 
resignation  of  the  office.  Warner 
Valley  Stock  Co.  v.  Smith,  165  U.  S. 
38,  17  SCt  225.  41  L.  ed.  621. 

[b]  Vo  proonra  ramstatmtMit. — 
In  New  York  it  has  been  held  that 
Code  Civ.  Proc.  S  1980,  provldinr 
that,  in  special  proceedings  against 
officers  the  court  must  substitute 
the  Buocessor  in  office  in  place  of  a 
person  made  a  party  in  bis  official 
capacity,  who  has-  oeased  to  hold 
office,  being  applicable  only  to 
§1  1926  and  lb27,  providing  for 
aotlons  by  officers  to  enforce  a  llsc 
billty  enacted  or  a  duty  enjoined  by 
law,  and  for  actions  or  special  pro- 
ceedings against  designated  officers 
on  any  cause  of  action  accruing 
against  them,  or  which  has  accrued 
against  their  predecessors,  or  on  a 
contract  made  by  their  predecessors 
in  their  official  capacity,  does  not 
prevent  the  abatement  or  a  writ  of 
mandamus  brought  by  an  employee 
of  a  city  to  procure  his  reinstate- 
ment by  the  head  of  the  department 
after  an  alleged  unlawful  removal 
on  the  head  of  the  department  going 
out  of  office.  Peo.  v.  Lanbv,  88  App. 
Dlv.  688,  86  NTS  19S  [rev  40  Mbo. 
428,  62  NTS  261]. 

74.  Bx  p.  Peterson,  S3  Ala.  74; 
State  V.  Shea,  28  Okl.  821,  115  P  862: 
Com.  V.  XAtham,  86  Va.  632,  8  SB 
488:  Ingersoll  v.  Buchanan,  1  w.  Va. 
191.    See  generally  Prohibition. 

76.  The  Sapphfre,  11  Wall.  (U.  S.) 
164.  20  L.  ed.  127. 

78.  Hemingway  v.  Stansell,  106  U. 
S.  899,  1  set  473,  27  L.  ed.  245:  Board 


liquidating  and  providing  for  the  pay-  I  of  Excise  v.  Garllnghouse,  4^  N.  T. 

 *        **—  .-^-v...   ^   eram,  30  Misc.  661,  63 

NYS  1027.  See  also  State  v.  Siack 
River  Phosphate  Co.,  32  Fla.  82,  13  S 
640,  21  LRA  189  (where  it  was  held 
that  the  act  of  June  S,  1891,  which 
gives  to  the  board  of  [diosphate  com- 
missioners control  of  the  phosphate 
Interests  of  the  state  and  authorises 
it  to  Institute  suits  and  legal  pro- 
ceedings in  the  name  of  the  state  to 
protect  such  interests,  does  not 
abate  an  action  previously  instituted 
by  the  attorney-general  In  the  name 
of  the  state).  But  see  Fairfield 
County  Judges  v.  Phillips,  2  S.  C.  L. 
519  (where  it  was>held  that  where  a 
suit  is  brought  In  the  name  of  "the 
Judges  of  the  county  court,"  and  the 
court  is  abolished.  It  is  a  good  plea 
in  abatement  that  there  are  no  such 
Judges). 

[a]    AotlOtt    hj    use  plalntUT,^ — 

Where  a  levy  court  is  abolished 
pending  a  suit  brought  in  the  name 
of  the  state  for  the  use  of  that  court 
against  the  obligors  In  a  collector's 
bond,  a  plea  in  abatement  puis 
darrein  continuance  that  the  court 
was  abolished  will  not  stop  the  fur- 
ther prosecution  of  the  suit  Stats  v. 
Dorsey,  8  Gill  *  J.  (Md^)  76. 

TT.   See   seneratly   Receivers  [S4 
Cro  «81]. 


ment  of  the  outstanding  Indebtedness 
of  the  territory,  did  not  abate  a  pro- 
ceeding against  the  members  of  such 
commission  In  their  official  capacity, 
to  compel  by  mandamus  the  Issue  of 
refunding  bonds,  as  such  board  was 
by  the  acts  creating  It  made  a  con- 
tinuing body,  with  corporate  succession, 
although  not  made  a  corporation  by 
name.  Murphy  v.  Utter,  186  U.  S.  96, 
22  SCt  776,  46  L.  ed.  1070. 

73.  Richardson  v.  McChesney,  218. 
U.  &  487,  SI  SCt  48.  64  U  ed.  1121 ; 
Warner  Valley  Stock  Co.  v.  Smith,  166 
U.  fi.  88.  17  SCt  226.  41  L.  ed.  621  : 
State  V.  Bloxham.  42  Fla.  601,  28  S 
762;  Peo.  v.  Lantry,  88  N.  Y.  App.  Dlv. 
683,  86  NYS  193  frev  40  Misc.  428. 
82  NYS  261].  See  Mandamus  [26  Cyc 
421]. 

[a]  niutratlons^d)  Thus  the 
expiration  of  the  term  of  office  of 
a  state  official,  and  the  Induction  of 
his  successor  Into  office,  at>ates  a 
suit  to  require  him,  when  certifying 
the  names  of  nominees  for  congress 
to  the  clerks  of  the  various  county 
courts,  to  proceed  under  a  speclfled 
apportionment  act  rather  than  under 
a  later  one,  attacked  as  invalid,  there 
being  no  statutory  authority  for  the 
substitution  of  his  suoeessOT  In  a 
suit  of  this  (Oiaraoter.  Rloiiardeon  v. 
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of  a  receiver  of  k  corporatim  pending  an  action 
brous^t  by  him  as  receiver  does  not  abate  the 
action.™  Tbe  same  is  true  of  actions  pending  against 
a  receiver  at  llie  time  of  his  removal  or  disehai^" 
And  a  fortiori  an  action  by  or  against  a  reoeiw  will 
not  abate  because  of  an  order  of  the  court  restoring 
the  property  to  tbe  possession  of  the  corporation,. 
but  not  disdiar^g  the  receiver" 

[$  233]  e.  Actions  by  Trustees.  Where  the 
tr^tee  of  an  express  trust  commences  an  action  on 
a  cause  of  action  relating  to  the  trust  estate  and 
resigns  or  is  removed,  the  action  is  not  thereby 
abated.** 

Vh«ra  the  sole  tnutee  of  a  bankrupt  sues  to 
recoveri  property  of  the  estate  and  reg^^is  pending 
the  suit,  it  does  not  abate  under  the  Federal  Bank- 
ruptcy Act,*"  but  may  be  proceeded  with  by  his  suc- 
cessor under  a  supplonental  bill." 

>[f  234]    f.  Action  by  Director  of  Corporation. 


It  has  been  held  that  where  a  director  of  a  cor- 
poration sues  as  such,  chai^g  his  codirectors  with 
misconduct,  under  a  statute  providing  that  an  actim 
may  be  maintained  against  one  or  more  directors  of 
a  corporation,  by  the  attom^-general,  a  creditor  of 
tiie  corporation,  or  by  a  director,  his  capacity  to  sue 
depends  entirely  upon  the  continuance  of  Ma  office, 
and  if  he  ceases  to  be  a  director  by  expiration  of  his 
term  of  o£Bee  pending  the  suit  and  failure  of  re- 
election, the  suit  abates  and  is  not  subject  to  further 
prosecution." 

[$•235}  6.  Necessity  and  Mode  of  Hakinc  Ob- 
Joction.  An  assi^ment  or  other  transfer  of  ptain- 
tifPs  interest  or  devolution  of  liability  pending  the 
suit  will  not  affect  the  proceedings  or  the  judgment 
or  decree,  imless  it  is  bron^t  to  the  knowledge  of 
the  court" '  And  as  a  rule  in  order  that  objection 
may  be  made  on  this  ground  the  fact  of  transfer  or 
devolution  must  be  t)ieaded."  If  the  objection  is 


78.  Flah  V.  Smith,  7S  Confl.  S77, 
47  A  711,  84  AmSR  161:  Intemtate 
Trust,  etc.,  Co.  v.  Dlerks  Lumber, 
ate,  Co.,  lit  Mo.  A.  36,  112  SW  1; 
Heffewlsch  v.  Silver.  140  N.  T.  414, 
SS  NE  668:  Sheldon  v.  Adams,  18 
AbbPr.  <N.  T.)  406. 

fa]  filiiBtrfttloa^-— Thus  under 
Bev.  St.   (1899)   1  764   (Annot  St. 

11906]  748),  providing  that,  when  an 
it*r«8t  la  transferred  In  a  pending 
action  other  than  by  death,  etc.,  the 
action  afaall  be  continued  in  the  name 
of  the  original  party,  tha  transferee 
Indemnifying  the  party  in  whose 
name  the  suit  Is  continued,  or  the 
court  may  allow  the  transferee  to  be 
aubatltuted.  It  was  held  that  tbe  dis- 
charge of  the  receivership  of  a  cor- 
poration pending  an  action  by  the 
receivers  would  not  abate  the  action, 
but  the  corporation  could  be  substi- 
tuted as  plalntltf,  or  the  receivers 
and  the  corporation  might  elect  to 
continue  the  action  in  the  name  of 
the  receivers,  they  being  regarded  as 
trustees  of  the  corporation.  Inter- 
state Trust,  etc.,  Co.  v.  Dierlts  Lum- 
ber, etc,  Co..  133  Mo.  A  SB,  IIS  SW  1. 

79.  Peterson  v.  Baker,  78  Kan.  837, 
9?  T  373:  Bond  v.  SUte,  68  Miss.  648, 
9  S  858:  Baer  v.  McCullough,  176  K. 
T.  97,  «8  NE  129  [aff  72  App.  Dlv. 
628,  76  NTS  1008}.  And  see  Cowen  v. 
Merrlman.  17  App.  (D.  C.)  186. 

[a]  Xllustratdon. — (1)  Thus  where 
plaintiff  sued  the  receivers  appointed 
by  a  federal  court  In  the  supreme 
court  of  the  state  under  the  provi- 
sions of  the  Revised  Statutes  of  the 
United  States  authorlilng  actions 
without  leave  of  court  against  a  re- 
ceiver appointed  by  a  federal  court 
In  respect  to  any  act  of  his  In 
carrying  on  the  business,  and  before 
the  trial  the  property  was  sold  under 
a  decree  of  foreclosure  providing  that 
the  purchaser  should  discharge  any 
obligations  incurred  by  the  receivers 
before  the  delivery  of  the  property 
■old.  It  was  held  that  the  action  was 
not  terminated  by  the  discharge  of 
the  receivers  and  the  transfer  of  the 
property,  ao  as  to  require  plaintiff  to 
stibstltate  tha  purchaser  thereunder 
as  defendant,  under  Code  Civ.  Proc. 

f7S6,  providing  that,  on  transfer  of 
nteresi  or  devollMlon  of  liability,  the 
action  may  be  continued  by  or 
against  the  original  party  unless 
otherwise  directed  by  the  court.  Baer 
V.  McCullough,  176  N.  T.  97.  68  NB 
129  [aff  72  App.  Div.  628,  76  NTS 
1008].  (2)  And  where  pending  an 
appeal  by  receivers  in  an  ac- 
tion against  tnem,  they,  without 
notice  to  the  other  partlen.  were  dis- 
charged by  order  of  the  court  ap- 
pointing them,  which  made  no  order 
regarding  the  action,  and  the  receiv- 
ers thereafter  prosecuted  the  appeal 
to  reversal,  ana  on  the  new  trial  at 
the  close  of  the  evidence  for  the  first 
time  objected  that  by  reamm  of  the 
dlBcharK*  the  action  Should  procMd 


no  further.  It  was  held  that  proof  of 
the  discharge  was  properly  excluded 
under  said  section  of  the  code. 
Dougherty  v.  King,  41  App.  Div.  1, 
68  NTS  67  [rev  on  other  grounds  166 
N.  T.  657,  59  NE  1121].  See  also 
Peterson  v.  Baker,  78  Kan.  387.  97  P 
373  (holding  that  where  It  appeared 
&om  the  action  of  a  federal  court  In 
disoharging  a  receiver  appointed  by 
It  of  an  electric  railway  that  the  rail- 
way was  taken  out  of  tbe  hands  of 
tha  receiver  and  restored  to  tbe  com- 
pany, and  that  cases  pending  In  the 
state  courts  against  the  receiver  were 
turned  over  to  the  company  to  defend, 
and  the  company  ordered  to  save  the 
receiver  harmless  from  any  Judgment 
that  might  be  entered  against  him  In 
such  cases,  and.  In  the  event  of 
failure  to  do  so,  the  property  to  be 
held  responsible  therefor,  the  order 
evidently  contemplated  a  continuance 
of  the  cases  in  the  name  of  the  re- 
ceiver, and  It  was  not  error  to  over- 
rule a  motion  to  dismiss  an  action  in 
a  state  court  on  the  ground  that  the 
receiver  had  been  dleoharged  by.  the 
federal  court). 

[b]  Sffeot  of  federal  statnte,— Al- 
though the  Revised  Statutes  of  the 
United  States  authorizing  the 
bringing  of  actions  against  a  receiver 
appointed  by  a  federal  court  provide 
that  the  suit  shall  be  subject  to  the 
general  Jurisdiction  of  the  court  In 
which  such  receiver  was  appointed, 
they  do  not  require  the  discontinu- 
ance of  an  action  against  a  receiver 
after  his  discharge  on  the  ground 
that  the  decree  of  the  federal  court 
provided  a  method  for  establishing 
claims  against  the  fund  In  the  hands 
of  the  receiver.  Baer  v.  McCullough. 
178  N.  T.  97,  68  NE  129  [alt  72  App. 
Div.  628,  76  NTS  1008]. 

80.  Cowen  v.  Merrlman,  17  App. 
(D.  C.)  186  (holding  that  an  order  of 
the  supreme  court  -of  the  District  of 
Columbia,  sitting  as  an  equity  court, 
passed  in  a  cause  in  which  receivers 
of  a  railroad  company  were  ap- 
pointed, directing  the  railroad  prop- 
erty to  be  returned  to  the  possession 
of  the  company,  but  not  finally  dis- 
charging the  receivere,  would  not 
abate  an  action  previoualy  com- 
menced on  the  law  side  of  the  court 
against  the  receivers  for  the  negli- 
gent kilUtig  af  plalntlfTs  intestate, 
but  such  action  might  proceed  to 
judgment  notwithstanding  such 
order). 

81.  Dumas  v.  Robbins,  48  Ala.  645; 
Cobb  V.  Edmundson,  SO  Oa.  30:  Shaw 
V.  Norfolk  County  H.  Co.,  16  Gray 
(Mass.)  407. 

[a]  '  TRictees  of  oliaritT.--But  It 
has  been  held  that  If  pending  a  suit 
by  trustees  of  a  charity,  one  of  plain- 
tiffs resigns,  this  will  defeat  the 
action.  Adams  v.  Leland,  T  PIcie. 
(Mass.)  62.  .  ^ 

88.   Bankruptcy  Act  (1898)  I  46. 

88.    ^1 V.  Burr,  64  ¥Ul  99,  S9  S  787. 


,  84.  Hamilton  v.  Oibson,  145  App. 
Dlv.  825,  130  NTS  684  (holding  that 
this  is  so  notwithstanding  Code  Civ. 
Proc.  9|  766,  756,  providing  that  an 
action  does  not  abate  by  any  event,  if 
the  cause  of  action  survives,  and,  in 
case  of  tranafer  of  interest  or  devolu- 
tion of  liability,  the  action  may  be 
continued  by  or  against  the  original 
party,  unless  the  court  directs  the 

? arson  to  whom  the  Interest  Is  trana- 
erred  or  on  whom  the  liability  ia 
devolved  to  be  substituted  or  Joined). 
■88.  Bz  p.  Jones,  64  Ala.  108:  Blg- 
elow  V.  Booth,  39  Mich.  622  (assign- 
ment of  note  and  mortgage  pending 
foreclosure  suit).  And  see  Fellows  v. 
Hall,  8  F.  Gas.  No.  4,728,  3  McLean 
487. 

88.  U.  S.— Fellows  v.  Hall.  8  P. 
Caa.  No.  4,723,  3  McLean  487. 

Ala. — Ex  p.  Jones,  54  Ala.  198. 

Ark. — Bailey  v.  Rockafellow,  67 
Ark.  216,  21  SW  297. 

Mass. — Sears  v.  Columbia  Ins.  Co., 
12  Allen  367  (holding  that  where, 
after  one  bank  had  been  summoned 
as  ttastee.  and  answered  that  It  had 
transferred  Its  funds,  including  de- 
fendant's credits,  to  another  oank. 
and  an  amendment  was  allowed  by 
which  the  name  of  the  latter  bank 
was  substituted  as  trustee,  an  objec- 
tion bv  such  bank  that  It  was  a  dif- 
ferent corporation  from  the  one  orig- 
inally summoned  should  have  been 
taken  by  plea  In  abatement,  and  evi- 
dence as  to  such  fact  Is  not  ad- 
missible under  the  general  Issue). 
And  see  Oerrlsh  v.  Gary,  1  Allen  213 
(holding  that  the  insolvency  of  the 
demandant  in  a  real  action,  and  the 
assignment  of  his  estate  under  tha 
Insolvent  laws  after  the  commence- 
ment of  the  action  could  only  be 
pleaded  In  abatement). 

Mo. — Blanchard  v.  Olds  Qasollne 
Engthe  Works,  142  Uo.  A.  S19,  126  SW 
828 

N.  T.— Styles  v.  Fuller,  101  N.  T. 
622,  4  NE  848  (bankruptcy  of  plain- 
tiff after  commencement  olT action  not 
provable  on  trial  when  the  answer  la 
a  general  denial);  McSpedon  v. 
Bouton,  5  Daly  30  (bankruptcy). 

Tenn, — Hale  v.  Morgan,  (Ch,  A_>  63 
SW  606. 

See  State  v.  Reaney,  13  Md.  230. 

[a]  Aotlon  by  administrator. — 
Thus  it  has  been  held  that  the  re- 
moval of  a  plaintiff  administrator 
from  office  and  the  appointment  of 
another  as  administrator  must  be 
brought  to  the  knowledge  of  the  court 
by  plea  In  abatement  In  order  to  In- 
validate a  Judgment  in  favor  of  plain- 
tiff. Ex  p.  Jones,  S4  Ala.  108.  See  also 
Bailey  v.  Rookafellov,  67  Ark.  216, 
21  SW  227.         .  ^ 

[b]  The  baaknptey  of  a  de- 
fendant pending  suit  must  be  pleaded. 
Peltowa  V.  Halt.  S  F.  Cas  No.  4,723,  8 
UoLean  487.  ^    ^  ^ 

[c]  Iff  psBdlBC  a  satt  by  kaaliMi 
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not  raised  in  some  proper  manner  before  the  trial, 
it  will  be  waived." 

[$  236]  B.  Oontbmaiice  or  SerlTal  of  Acttoo— 
1.  By  and  acaiiut  Whom  Action  Hay  Be  Oontinited 
or  Revived—*.  On  Ohaiiffe  of  Ezecotor  or  Admin- 
istrator. On  the  resignation,  removal,  or  discharge 
of  a  personal  representative  pending  an  action 
-brought  by  or  against  him  in  his  represoitatiTe 
capaci^  the  action  ahoold  be  continued  in  the  nunc 
of  bis  successor  in  the  administration.'' 

Change  of  one  of  several  representatives.  If  there 
be  more  than  one  personal  i^resentative  the  suit 
Till  proceed  in  the  name  of  or  against  those 
remaining."* 


of  ft  ebftrtty.  one  of  plaintiffs  reslgrna 
the  trust,  this  may  be  pleaded  in 
Abatement;  but  if  plaintiffs  avtggaat 
the  fact  on  the  record  defendant  need 
not  plead  It.  Adams  v.  Leland,  7 
Pick.  (Mass.)  62. 

BT.  Bailey  v.  Rockafellow,  57 
Ark.  il6.  21  SW  227  (holding  that 
where  an  action  is  commenced  by 
an  administrator  and  he  is  dis- 
f  harmed  before  judgment  is  ren- 
dered, defendants  wsLive  revivor  in 
the  proper  parties  when,  with 
notice  of  the  discharge,  they  fall  to 
plead  tt)  ;  Holden  v.  Sherwood,  84 
111.  92  (motion  to  stay  suit  too  late 
after  trial  and  verdict) ;  Southern 
R  Co.  v.  Miller,  (Miss.)  SO  8  68 
(holding  that  where  an  action  was 
brought  by  a  sheriff  In  his  official 
capacity,  and  his  successor  quali- 
fied before  the  trtal  of  the  caus& 
an  ofaiectlMt  tbat  the  action  should 
have  been  revived  In  the  tuune  of 
the  successor  was  too  late,  when 
made  for  the  first  time  In  a  motion 
for  a  new  trial). 

88.  V.  B. — Taylor  v.  Savage,  1 
How.  282,  11  L.  ed.  182,  2  How.  895, 
11      ed.  S18. 

Ala.— Lunsford  t.  Lunsford,  122 
Ala.  242,  2S  8  171;  Brown  v.  Tut- 
wller,  SI  Ala.  372;  Townsend  v. 
Jeffries,  2<  Ala.' 828;  BlUott  v.  Eis- 
lan,  8  Ala.  668. 

C*L— More  V.  More,  127  CaL  4<0, 
59  P  82S. 

Uass. — Tray  Nat  Bank  v. 
Stanton.  116  Uass.  48S;  Conkey  v. 
Kingman.  24  Pick.  116. 

Hiss. — Cox  V.  M&rtln,  76  Hisa 
139,  CS  AroSR  604  and  note,  81  8 
«11,  36  LRA  800  and  note. 

Nebr. — Burlln^on,  etc,  R.  Co.  V. 
Crockett.  17  Nebr.  B70,  24  NW  218. 

N.  J. — Trimmer  v.  Todd,  52  N.  J. 
Eq.  426,  28  A  688. 

If.  T. — Hamilton  v.  Crawford,  78 
Misc.  22,  132  NTS  277  (holding  that 
where  a  party  sued  as  the  executor 
of  a  surety  on  a  sheriff's  bond 
ceases  to  be  the  representative  of 
the  estate  while  the  action  Is  pend- 
Idit.  the  administrator  with  the  will 
annexed  will  be  substituted  as  a 
party  defendant  under  Code  Civ. 
Proc.  S  756), 

Oh. — Greer  v.  Howard.  41  Oh.  Bt. 
E91:  Matter  of  Dunham,  8  Oh.  dr. 

a.  160. 

See  also  Kzecutors  and  Admin- 
istrators  [18  Cyc  870]. 

(a]  BsdnitatsmMit  of  admlals- 
tntor, — Under  Sandel  &  H.  Dig. 
■(1^34)  I  6926,  providing  that  when 
cne's  powers  as  personal  represen- 
tative cease  before  Judgment  the 
action  may  be  revived  If  the  rlsht 
of  action  survive  In  favor  of  nls 
auccesBor,  an  action  by  an  adminis- 
trator that  has  been  abated  by  the 
reTocatlon  pending  the  action  of  hla 
lettos  of  admlmetratlon  may  be 
revived  by  him  on  his  subsequent 
reinstatement  as  administrator. 
HlU  T.  Bryant,  61  Ark.  208,  82  SW 

Si.  Klliott  v.  Bslava.  8  Ala.  568. 

mk  Russell  V.  Krwln,  41  Ala.  292; 
Carley  v.  Barnes,  11  Ark.  291;  Cox 
V.  Martin.  75  Miss.  229,  21  S  611, 
45  AmSR  604,  86  LRA.  800;  Burraa  v. 
Looker,  2  Bdw.  (N.  Y.)  499.   See  also 


Pnhlic  adaisiatrator.  Where  a  puhlic  adminis- 
trator goes  out  of  office  a  suit  brought  or  against 
him  may  be  revived  in  the  name  of  his  saeoessor  in 
the  administration."" 

[$  237]  b.  On  OhEiige  of  Gturdiaa.  Where, 
pending  a  suit  by  a  guardian,  a  new  guardian  is 
appointed,  the  court  may  order  the  latter  sabstitnted 
and  that  the  action  proceed  in  his  name.*^ 

238]  c.  On  Change  in  Incombaney  of  Public 
Office."^  In  case  of  a  change  in  the  incumbency  of 
a  public  office  vhere  tiie  action  does  not  abate,  it  may 
proceed  as  commenced,**  or  the  new  ineumbrait  4nay 
be  substituted.'*  In  some  jurisdictions,  by  statute, 
an  action  against  a  public  officer  will  abate  upon 
and   Administrators  [18 


Ehcecutors 
CJyc  9701. 

81.  Horning  v.  Foyer.  18  Oh.  CIr. 
Ct.  782,  6  Oh.  Clr.  Dec.  870. 

ea.    See  supra  ||  230,  231. 

•8.  Pittsburgh,  etc.  R  Co.  v. 
Martin,  53  Oh.  St.  386,  41  NB  690; 
Clowney  v.  Foote,  18  8.  C.  L.  421.  Al- 
though the  term  of  office  of  a  tax 
collector  terminates  pending  a  suit 
by  him.  It  may  be  prosecuted  with- 
out substitution  of  his  successor 
under  Code  CIv.  Proc.  |  885,  which, 
after  giving  the  rule  in  case  of 
death  of  a  party,  provides  that  in 
case  of  any  other  transfer  of  In- 
terest the  action  may  be  continued 
In  the  name  of  the  original  party. 
Sheehan  v.  Osborne.  (Cal.)  69  P  842, 

ia]  Aottons  by  anorney-^rsiusaL 
n  Now  York  «ie  duty  prescribed 
by  the  code  in  relation  to  actions 
by  the  people  is  an  official  one  per- 
taining to  the  office  of  attorney-gen- 
eral and  not  to  the  person  who  at 
any  time  happens  to  be  the  incum- 
bent of  the  offtce:  it  la  a  duty  which 
goes  with  the  ofnce  and  devolves  in 
turn  upon  each  Incumbent,  and  It  Is 
contrary  to  the  theory  of  the  action 
that  each  successive  Incumbent  of 
the  office  of 'attomey-freneral  should 
be  required  to  be  lodividually  aub- 
Btltuted  for  his  predecessor  by  an 
order  of  the  Court  before  he  can 
proceed  In  behalf  of  the  people  with 
the  prosecution  of  those  actions 
which  are  pending  when  he  succeeds 
to  such  omce.  Peo.  v.  Carson,  78 
Hun  644,  29  NYS  619. 

[b]  Aotioa  by  or  aralast  high- 
way  oominlssioner.^ — In  New  York, 
in  an  action  brought  by  or  against 
a  commissioner  of  highways  as  such, 
his  opponent,  If  successful.  Is  en- 
titled to  a  personal  judgment 
against  him,  and  therefore  his  suc- 
cessor in  office  cannot  be  substi- 
tuted In  his  place  as  a  party  to  such 
action,  even  though  such  successor 
consents  to  be  so  substituted. 
HItchraan  v.  Baxter,     NYCIvproc  226. 

[c]  Action  by  overseers  of  poor. 
— ^Wnere  the  term  of '  office  of  one 
of  two  overseers  of  the  poor  ex- 
pired, and  his  successor  was  elected 
and  qualified  after  the  commence- 
ment of  the  circuit  at  which  the 
cause  was  tried,  but  before  the  trial, 
there  Is  no  ground  of  nonsuit  or 
any  objection  to  a  recovery  In  the 
name  of  plaintiffs  upon  the  record. 
Manchester  v.  Herrington,  10  N.  Y. 
164. 

[d]  Action  by  town  siwervisor. 

— Under  Code  i  1926,  providing  that 
when  the  term  of  a  town  supervisor 
expires  pending  an  action  brought 
by  him  the  court  may  "in  a  proper 
case"  substitute  his  successor  as 
plaintiff.  It  Is  ground  for  a  refusal 
to  make  such  substitution  that  It  is 
desired  apparently  rather  for  the 
purposes  ot  defendant  than  for  any- 
thing else.  Famham  v,  Benedict,  28 
Hun  (N.  T.)  44. 

[e]  An  maOom  Iqr  a  sksrUt  for 
conversion  of  goods  on  which  he  had 
levied  an  execution  may  be  contin- 
ued by  him  after  the  expiration  of 
his  term.  Dickinson  v.  Oliver,  112 
App.  Dlv.  806.  99  NYS  488  [aS  196 
N.  Y.  238,  88  NB  44]. 


84.  Ala— Smith  v.  Inge,  80  Ala. 
288;  Russell  v.  Brwtn,  41  Ala.  292. 

Ark — EMrlnpton  v.  Mathews,  80 
Ark.  666;  Carley  v.  Barnes,  11  Ark 
291. 

Cal.— Bx  p.  TInkum,  54  Cal.  201. 

Colo.— Parks  v.  Hays,  11  Cola  A 
416.  63  P  898. 

Pla. — Mugge  v.  Jackson,  60  Pla. 
236.  39  S  167. 

111.— McDonald  v.  Algeo,  96  111. 
A  79. 

Ky. — dark  v.  McKensle,  7  Bush 
623;  Uarlon  County  Fiscal  CL  v. 
Marion.  Cir.  Ct.  89  SW  704.  28  KyL 
686.  , 

La. — lAutslaitf.  Mut.  Ins.  Co.  v. 
Costa,  82  La.  Ann.  1.  i 

Mass. — ^Holten  v.  Cook,'  18  Mass. 
676. 

Miss.— Hardee  v.  Oibbs,  60  Miss. 
802. 

N.  Y. — Ontario  County  Bd.  of  Ex- 
cise V.  Garllnghouse,  46  N.  Y.  249; 
Plynn  vi  Cornell,  24  NYWklyDig  2. 

N.  C. — Anonymous,  2  N.  C.  166. 

Oh. — ^Pittsburgh,  etc.,  R.  Co.  v. 
Martin,  53  Oh.  St.  386.  41  NB  690. 

R.  I. — Saunders  v.  Pendleton,  19 
R.  I.  669,  86  A  426. 

Tenn. — Felts  v.  Memjdils,  2  Head 
650;  Dawson  v.  Clark,  8  Sneed  488 
(holding  that  on  a  motion  against  a 
sheriff  for  county  revenue  entered 
in  the  name  of  the  then  chairman  of 
the  county  court,  it  Is  no  error  to 
allow  the  substitution  of  the  name 
of  the  person  fllUnf?  said  office  of 
chairman  at  the  time  the  motion 
Is  heard) :  Polk  v.  Plummer,  3 
Humphr.  600,  87  AmD  566. 

Tex. — Savage  v.  Umphres,  (Civ. 
A)  131  SW  291. 

[a]  Snbstltnttam  of  evcoMsor  aot 
aathnrlMSv— But  It  has  been  held 
that  a  bill  against  the  secretary  of 
the  Interior  and  the  commissioner 
of  the  general  land  office,  which  as 
to  the  latter  seeks  only  to  enjoin 
the  execution  of  the  orders  of  the 
secretary  relative  to  the  disposition 
of  certain  lands,  Its  chief  purpose 
being  to  compel  the  secretary  to 
Issue  patents  to  such  lands,  cannot 
be  amended  by  making  the  successor 
of  the  secretary  a  defendant  when 
he  resigns.  vVamer  Valley  Stock 
Co.  V.  Smith,  165  U.  S.  28,  17  SW 
225,  41  L.  ed.  621. 

[b]  Abclltlcii  of  oAos^In  Matter 
of  Buffalo  City  Bank,  10  Paige  (N. 
Y.)  378,  It  was  held  that  where  a 
bill  has  been  flled  by  bank  commis- 
sioners against  an  Incorporated  In- 
solvent bank,  and  the  office  of  the 
bank  commissioners  has  been  abol- 
ished, any  creditor  who  has  pre- 
sented and  proved  his  claim,  or  any 
creditor  who  has  duly  presented  his 
claim  and  who  presents  a  petition 
on  oath  showing  the  validity  of  his 
claim,  will  be  permitted  to  revive 
the  suit.  But  see  Carson  v.  Cleave- 
land  County,  64  N.  C.  566,  where 
it  was  held  that  the  board  of  county 
commlsslonera  Is  the  successor,  not 
the  representative,  of  the  former 
county  court  aa  regards  matters  of 
administration  and  therefore  a  suit 
pending  against   the ,  latter  at  th< 
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[§§  238-241 


,  his  ceasing  to  hold  the  office  nnless  his  snccessor  is 
brooj^t  in  or  appears  wiUiin  a  4»rtaiu  time."" 

239]  d.  On  Ohaage  of  Beceiver.  On  the  resig- 
nation or  removal  of  the  receiver  of  an  individual 
or  corporation  pending  an  action  brought  b^  or 
against  him  as  such  receiver,  the  action  may  still  be 
prosecuted  in  his  name,"  or  the  new  receiver  may  be 
substituted  as  plaintiff  or  defendant."^' 

[i  240]  e.  On  Change  of  Trustee.  On  the  resig- 
nation of  a  trustee  of  an  express  trust,  pending  an 
action  by  him  on  a  cause  of  action  relating  to  the 
trust  estate,  the  action  should  be  continued  in  the 

time  of  Its  diBBolutlon  cannot  be  re- 
vived asalnBt  the  former. 

[c]  OarUoracIa — In  Peo.  v.  Os- 
weso  County  Ct,  Seas.,  S  Thomps.  & 
C  (N.  T.)  431,  an  overseer  of  the 
poor  of  a  town,  aa  relator,  obtained 
a  common-law  writ  of  certiorari  to 
review  .proceedings  In  a  bastardy 
case  Instituted  by  him.  After  the 
writ  was  served  and  return  thereto 
made,  his  term  of  office  expired.  It 
was  neld  that  the  certiorari  was  a 
special  proceeding  and  not  an 
"action"  or  "suit"  under  the  pro- 
visions of  2  Rev.  St.  474  {  100.  re- 
lating to  suits  by  or  against  certain 
officers,  and  his  successor  in  office 
could  not  be  substituted  as  relator. 

96.  Tourjee  v.  Hattheson,  (R.  I.) 
83  A  81  {holding  that,  under  Pub.  St 
c  288  j  13,  providing  that  no  action, 
suit,  or  proceeding  commenced  or 
pending  by  or  against  any  officer, 
etc..  In  his  capacity  as  such,  shall 
abate  because  of  his  ceasing  to  hold 
his  office  within  one  year  there- 
after, but  at  any  time  within  one  year 
thereiafter  his  successor  may  come  In 
and  take  upon  himEelf,  or  he  may 
be  summoned  in  to  take  upon  him- 
self, the  prosecution  or  defense  of 
such  action,  suit,  or  proceeding,  an 
action '  against  a  town  treasurer  or 
other  officer  as  such  does  not  abate 
Immediately  upon  his  ceasing  to 
hold  office,  but  becomes  dormant, 
subject  to  be  revived  within  a  year 
thereafter  by  the  summoning  or  ap- 
pearance of  his  successor  In  court, 
but  if  the  successor  Is  not  sum- 
moned in  court  and  does  not  appear 
within  the  year,  the  suit  abates  by 
operation  of  law)  ;  Saunders  v. 
Pendleton.  1»  R.  I.  659,  36  A  iZb 
(holding  that  an  action  against  a 
town  treasurer  as  such  Is  abated  If 
his  successor  Is  not  summoned  to 
defend  within  a  year  after  he  has 
ceased  to  hold  the  office,  although 
tha  fact  that  he  has  ceaaed  to  hold 
It  is  not  known  to  plaintiff  until  after 
such  time  has  elapsed). 

M.  Hegewisch  v.  Silver.  140  N. 
y.  414,  36  NO  658.  And  see  Inter- 
state '  Trust,  etc.,  Co.  ■  v.  Dierhs 
Lumber,  etc^  Co.,  133  Mo.  A.  3S,  113 
BW  1  (discharge  of  receivership  and 
restoration  of  estate  to  owner) ; 
Dougherty  v.  King,  41  App.  Dlv.  1, 
SB  NYS  67  [rev  on  other  grounds 
165  N.  Y.  SSr,  69  NE  11211. 

9T.  Fish  V.  Smith.  73  Conn.  877. 
47  A  711;  Bond  v.  State,  68  Miss. 
648,  9  8  353;  Sheldon  v.  Adams,  IS 
AbbPr  (N.  Y.)  40$.  See  also  Pickett 
v.  Fidelity,  etc.,  Co.,  60  S.  C.  477, 
38  SE  160.  629. 

[a]  Waiver  of  objeotionH— The 
purchaser  of  a  railroad  at  a  re- 
ceiver's sale,  against  whom  proceed- 
ings have  been  taken  to  revive  a 
suit  begun  against  the  receiver,  who 
pleads  to  the  merits  of  the  suit, 
cannot  obtain  a  reversal  of  a  judg- 
ment against  him  on  the  ground 
that  the  revival  was  unauthorised 
and  illegal,  even  if  he  so  pleads 
tifter  his  answer  to  the  revival  pro- 
ceedings is  adjudged  InsufflcleDt.  Mem- 
phis, etc.,  R  Co.  v.  Olover,  78  Miss. 
467,  29  S  8». 

•a.  Dumas  v.  Robblns,  48  Ala. 
646  :  Cobb  V.  E^mondsou,  SO  Oa.  80; 
Shaw  V.  Norfolk  County  R.  Co.*  16 
Oray  (Mass.)  407.  See  also  Dillon 
T.   Doughwty,    a    Oraat    (Pa.)  9t 


name  of  his  saceessor  in  the  trust.*  The  sneeessor 
of  a  trustee  in  bankruptcy  is  the  proper  par^  t» 
continue  a  suit  to  recover  property  of  the  estate  com- 
menced by  the  former  trustee.'* 

241]  f.  On  Transfer  of  Interested;  In 
GeneraL  On  the  assignment  or  transfer  pending 
suit  of  plaintifTs  interest  in  the  subject  matter  ia 
litigation  the  action,  when  it  does  not  abate  abso- 
lutely,^ may,  under  the  statutes,  be  continued  in 
such  plaintiff's  name  for  the  benefit  of  the  assignee 
or  transferee,'  or  the  assignee  or  transferee  may  be 


(where  It  was  held  that  succeeding 
trustees  may  be  substltufed  In 
ejectment  for  those  by  whom  the 
suit  was  brought).  And  see  Roane 
V.  Brodie,  7  Ark.  264.  which  was  an 
action  by  fifteen  original  trustees. 
In  which  defendant  pleaded  that 
since  the  oommenoement  of  tlie 
suit  platntifCa  ceased  to  be  trustees 
by  limitation  of  the  deed  of  assign- 
ment, and  that  live  residuary  trus- 
tees had  been  elected  from  their 
number  under  the  provisions  of  the 
deed,  to  whom  the  assets  of  the 
corporation.  Including  the  notes 
sued  on,  passed.  It  was  held  on 
demurrer  that  while  the  election  by 
which  the  number  of  original 
trustees  was  reduced  from  fifteen  to 
live  did  not  occasion  such  a  change 
of  interest  as  would  operate  to  de- 
feat the  suit  in  the  names  of  the 
latter  in  case  the  election  of  the  Ave 
and  a  transfer  of  the  assets  to  them 
had  been  suggested  on  the  record.  It 
was  Improper  to  permit  the  suit  to 
proceed  In  the  names  of  the  entire 
fifteen. 

99.    Hull  V.  Burr,  64  Fla.  33.  S«  S 

787. 

1.  See  supra  S  220-226. 
3.  U,  S. — Dundee  Mortg.,  etc., 
Inv.  Co.  V.  Hughes,  89  Fed.  i  182 
(Oregon  statute) :  Elliott  v.  Teal,  8 
F.  Cas.  Na  4.389,  6  Sawy.  188 :  French 
V.  Edwards,  9  F.  Cas.  Na  ^,097,  4 
Sawy.  126. 

Ala. — Foster  v.  Goodwin,  82  Ala. 
384,  2  8  896. 

Cab — Anglo-Callfornlan  Bank  v. 
Field,  146  Cal.  644,  80  P  1080; 
Sears  v.  Ackerman.  138  CaL  S83,  72  P 
171;  Sheehan  v.  Osborne,  69  P  842; 
Stufflebeem  v.  Adelsbach,  136  Cal. 
221.  6?  F  140;  Crescent  Canal  Co. 
V.  Montgomery,  124  Cal.  134,  66  P 
797;  Camarlllo  v.  Fenlon,  49  Cal. 
202;  Moss  v.  Shear,  30  Cal.  467; 
Hohn  V.  Pauly,  11  CaL  A.  724,  106 
P  266. 

Colo. — Perkins  v.  Mam.  15  Colo. 
262,  26  P  168. 

D.  C. — ^Keyser  v.  Sbepherd,  IS  D. 
C  ««. 

Oa.— MoElmurray  v.  Harris,  117 
Oa.  91».  43  SE  987  (trovw);  Su- 
wannee Turpentine  Co.  v.  Baxter, 
109  Oa.  697.  36  SB  142  (holding  that 
where  pending  an  action  of  eject- 
ment piaintlir  conveys  the  land  in 
controversy.  It  is  legal  and  proper 
for  him  to  prosecute  the  suit  to 
Judgment,  although  his  vendee  and 
defendant  have  agreed  In  writing 
that  the  vendee  be  permitted  to  take 
judgment,  and  this  agreement  has 
been  entered  upon  the  minutes  of 
the  court);  Wood  v.  McQulrei  21  (3a. 
576. 

IlL— Rothschild  T.  Brusehke.  83 
111.  A.  282  Caff  18X  IlL  266.  23  NE 

419]. 

Ind. — Shedd  v.  Disney,  139  Ind. 
240.  88  NE  694  (suit  to  quiet  title); 
Mathis  V.  Thomas,  101  Ind.  119; 
Taylor  v.  Elliott,  52  Ind.  588. 

Iowa. — Citizens'^  State  Bank  v. 
Jess,  127  Iowa  460,  103  NW  471  ; 
Mayo  V.  Halley,  124  Iowa  676,  100 
NW  629  (assignment  of  claim  to 
attorney  as  security  for  fees) ; 
Krlngle  v.  Rhomberg,  120  Iowa  472, 
94  NW  1115;  Emerson  v.  Miller,  lis 
Iowa  316,  86  NW  803;  Bank  of  Com- 
merce T.  TlmbrelL  113  Iowa  713, 
84  NW  S19;  Sample  v.  Rand,  112 


Iowa  616,  84  NW  688:  Kreuger  v. 
Sylvester,  100  Iowa  647,  69  NW 
1069;  Snyder  v.  Phillips,  66  Iowa 
481,  484,  24  NW  6,  7;  Chickasaw 
C^ounty  V.  Pitcher.  36  Iowa  593; 
Jordan  v.  Ping,  32  Iowa  64;  Ferry 
V.  Pa«e.  8  Iowa  455;  Allen  v.  New- 
berry, 8  Iowa  65. 

Kan. — McKnight  v.  Bertram  Heat- 
ing, etc..  Co.,  65  Kan.  869,  70  P  345; 
Douglas  v.  Muse,  62  Kan.  865,  61 
P  413;  Werner  v.  Hatton,  54  Kan. 
250,  38  P  279:  Crocker  t.  Ball,  10 
Kan.  A  364,  6&  P  6»1. 

Ky. — Western  Bank  v.  Coldeway, 
94  SW  1,  29  KyL  661. 

Mich. — McKenaie  v.  A.  P.  Cook 
Co.,  113  Mich.  452,  71  NW  868:  BaJ- 
nowskl  V.  Detroit,  etc.,  R  Co.,  78 
Mich.  681,  44  NW  335;  Peters  v. 
Gallagher,  87  Mich.  407;  Newberry 
V.  Trowbridge,  13  Mich.  263. 
, ,  5*'12-— Kohout.  «l  Minn. 
118,  63  NW  248  (discretionary  with 
court  to  alloys  the  action  to  pro- 
ceed In  the  name  of  the  original 
plalntllT):  Chlsholm  v.  ClltheraU.  12 
Minn.  376;  Whitacre  v.  Culver,  9 
Minn.  296. 

Miss. — Montgomery  v.  Handy.  63 
Miss.  43. 

Mo. — ^Asher  v.  St.  Louis,  etc,  R. 
Co.,  89  Mo.  116,  1  SW  123;  Spurlock 
V.  -Sproule,  72  Mo.  603:  Cutter  v. 
Woddington,  88  Mo.  289 ;  Ureen's 
Bank  v.  Wickham,  23  Mo.  A.  663. 

Mont.— cyRourke  v.  SCbults.  23 
Mont.  286,  68  P  712. 

Nebr. — HcCague  Sav.  Bank  v. 
Croft.  80  Nebr.  702,  115  NW  315: 
McCuIlough  V.  Dovey,  61  Nebr.  675, 
85  NW  893;  Schaberg  v.  McDonald, 
60--Nebr.  498,  83  NW  737;  Alexander 
V.  Overton,  62  Nebr.  283,  72  NW  212; 
Harrington  v.  Connor,  61  Nebr.  214, 
70  NW  911;  Dodge,^  v.  Omaha,  etc.. 
R.  Co.,  20  Nebr.  2>6,  29  NW  936: 
Temple  v.  Smith.  13  Nebr.  613,  14 
NW  627;  Magemau  v.  BelL  18  Nebr. 
247,  IS  NW  277;  Parker  v.  Taylor, 
3  Nebr.   (Unoff.)  318.  91  NW  637. 

N.  Y. — Foster  v.  Central  Nat  Banl^ 
183  N.  T.  379,  76  NE  838  fafC  108 
App.  Dlv.  616,  94  NTS  1146];  Haw- 
kins V.  Mapes-Reeves  Constr.  Co., 
178  N.  T.  236,  70  NE  783  [alt  sf 
App.  Dlv.  72.  81  NTS  794];  Perry 
V.  Levenson,  82  App.  Div.  94,  81  NTS 
686  [aft  178  N.  T.  559,  70  NE  1104]; 
Hale  V.  Shannon,  68  App.  Dlv.  247. 
68  NYS  803;  Burton  v.  Burton,  57 
App.  Dlv.  lis,  67  NTS  1067;  Senft 
V.  Manhattan  R.  Co.,  57  N.  T.  Super. 
417,  9  NTS  304,  24  AbbNCas  $4; 
Boston  Woven  Hose,  etc,  Co.  v. 
Jackson,  26  Misc.  781.  55  NTS  673: 
Shaped  Seamless  Stocking  Co.  v. 
Snow.  20  Misc.  319,  45  NYS  849.  26 
NYCivProc  315  [afT  19  Misc.  421,  44 
NTS  221,  26  NYCivProc  188]  ; 
Colgan  V.  Finck,  144  NYS  408;  Mc- 
Namara  v,  Harris,  4  NYCivProc.  76; 
Cuff  v.  Dorland,  1  AbbNCas  194. 

N.  C. — Leavering  v.  Smith,  llfi  N. 
C.  386,  20  SE  446. 

N.  D.— Sykes  v.  Beck.  12  N.  D. 
242,  96  NW  844. 

Oh. — Standard  Bag,  etc.,  Co.  v. 
Cleveland.  25  Oh.  Clr.  Ct.  880;  Penn- 
sylvania F.  Ins.  Co.  V.  Carnahan,  19 
Oh.  Cir.  Ct.  97. 

Okl.— QUlett  V.  Romtg.  17  Okl. 
324.  87  P  326:  Anderson  v.  Ferguson, 
12  Okl.  307,  71  P  22S. 

Or, — Oregon^  Auto    tfempatch  v. 
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substituted  as  plaintiff"  or  be  joiiied 
plaiutiff,  as  the  case  may  require, 

Cadwell,  Hi  P  880;  Burns  v. 
Kennedy,  49  Or.  588,  90  P.  1102. 

S.  C. — Matthews  v.  Cantey,  48  8. 
C.  5S8,  26  8E  894. 

Tex.— Seller  v.  Smith,  105  Tex. 
i05,  147  SW  22S;  Hearne  v.  £>hard, 
33  Tex.  60;  Pecos,  etc.,  R.  Co.  v. 
Porter,  (Civ.  A.)  156  SW  267; 
Wallace  v.  Shamrd,  42  Tex.  Civ.  A. 
594,  94  SW  151;  Ostrom  v.  Layer, 
(Civ.  A.)  48  SW  109S:  DrouUhet  v. 
Plnckard,  (Civ.  A.)  42  SW  186;  Bailey 
V.  Laws,  3  Tez.  Ch.  A.  629,  23  SW  20. 

1'ta.h. — National  Bank  of  Repablic 
V.  Haprood,  9  Utah  8&,  33  P  241. 

[a]  AMlnmut  for  beoallt  of 
croaftOTK^-Tl)  A  bill  In  equity  al- 
lesed  that  petitioner  had  an  Interest 
in  certain  patents  under  which  re- 
spondents were  licensees,  and  a 
rlirht  to  a  share  of  the  tariffs  which 
thev  were  to  pay  under  their  license, 
and  called  for  an  account.  While  the 
suit  was  pending  petitioner  made  an 
assi^ment  of  all  his  property,  in- 
cluding his  interest  In  the  patents 
and  his  claim  on  respondents,  to  a 
trustee  for  the  benefit  of  his  cred- 
itors, with  a  provision  that  any  sur- 

filus  of  the  property  that  should  be 
eft  Khould  be  returned  to  him.  It 
was  held  that  this  did  not  so  com- 
ptetelv  divest  the  petitioner  of  all 
Interest  that  he  could  not  further 
maintain  the  suit,  but  that  It  was 
necessary  that  the  trustee  should  be 
brouifht  in  as  a  party.  Judson  v. 
Metropolitan  Washing:  Mach.  Co.,  33 
Conn.  467.  See  also  I.awflon  v. 
Woodstock,  37  Hun  (N.  T.)  3B2 
^  where  It  was  held  that  where  plaln- 
tiff,  pendins  the  action,  makes  a 
cenera.1  assignment  for  the  benefit 
of  creditors,  the  action  may  be  con- 
tinued In  plalntlfTs  name,  for  he 
still  has  an  Interest  In  whatever 
surplus  there  ma.y  be).  (2)  So, 
nnder  Code  Civ.  Proc.  t  756,  pro- 
viding- that  on  a  transfer  of  interest 
the  action  may  be  continued  by  the 
orisina.1  party,  unless  the  court 
directs  the  person  to  whom  the  in- 
terest Is  transferred  to  be  substi- 
tuted or  joined,  an  action  on  a  note 
by  an  indorsee  may  be  continued  by 
him  mfter  on  assignment  for  the 
benefit  of  creditors.  Burton,  v. 
Burton,  67  App.  Dlv.  113,  17  NTS 
1067. 

[b1  Fart  Intorest^d)  Where, 
pending  an  action  to  prevent  injury 
to  pla.intlff's  land  and  Its  appurte- 
nances he  agreed  to  sell,  but  retained 
title  to  secure  the  price,  It  was  held 
that  be  could  prosecute  the  action  to 
final  determination,  Blnce,  although 
there  -was  a  change  of  Interest,'  there 
was  not  a  transfer  of  all  Interest. 
Price  V.  Baldauf,  90  Iowa  205,  57 
NW  710.  (2)  And  under  Code  Civ. 
Proc.  1  386,  permitting  an  action  to 
be  continued  in  the  name  of  the' 
original  party  in  case  of  any 
transfer  of  interest,  the  transferee 
of  a  part  only  of  a  cause  of  action 
may  continue  It  in  the  name  of  the 
original  party.  Crescent  Canal  Co. 
V.  Hontsomery,  124  CaL  134.  66  P 
797.  (3)  So,  under  a  similar 
statute  In  Kansas,  a  plaintiff  in  an 
action  on  a  quantum  meruit,  who 
a»lsn8  during  Its  pendency  a  part 
of  his  Interest  therein,  may  recover 
In  his  own  name  the  amount  as- 
signed. McKnlght  V.  Bertram  Heat- 
ing, etc..  Co.,  65  Kan.  869,  70  P  845. 

[c]  mtt  for  inlnaetioa. — Under 
Code  Civ.  Proc.  f  38B.  providing  that 
in  case  of  a  transfer  of  Interest  the 
action  may  be  continued  tn  plaintiff's 
name,  this  may  be  done  even  though 
the  action  Is  for  an  Injunctfon. 
Sears  v.  Ackerman,  138  Cal.  583,  72 
P  171;  Stufllebcem  v.  Adelsbach,  1S5 
Cal.  221,  67  P  140;  Hohn  v.  Pauly.  11 
Cal.  A.  724,  106  P  266. 

(dl  Mortnys  forMflorara — ^Under 
Code  Civ.  Proa  I  386.  providing 
that.  In  case  of  any  transfer 
of  tetersM  cthar  tbaa  by  death  or 


with  the  original 
*    But  in  some 

disability  of  a  party,  the  action  or 
proceeding  may  be  continued  in  the 
name  of  the  original  pArty,  a  mort- 
gage  foreclosure  suit  may  be  con- 
tinued In  the  name  of  the  original 
plaintiff  for  the  benefit  of  a  person 
who  purchases  plaint  LIT  s  claim 
during  the  pendency  of  the  action. 
Aarlo-Callfornian  Bank  v.  Field.  1.49 
Car  644,  80  P  1080.  And  see  Clt- 
isens*  State  Bank  v.  Jess,  127  Iowa 
450,  103  NW  471:  National  Bank  of 
the  Republic  v.  Hapgood.  9  Utah  86, 
33  P  241. 

[e]  Attachment^The  assignment 
of  Jila  rights  by  plaintiff,  subsequently 
to  the  Issuing  of  an  attachment,  and 
while  the  suit  Is  pending,  does  not  bar 
hlro  from  continuing  the  suit  In  his 
own  name,  for  the  benellt  of  the  as- 
signee. Foster  V.  aoodwbl,  si  Ala 
384,  2  S  896. 

[f]  BJeotmtat.— But  In  North 
Carolina,  under  Revlsal  (1906)  I  400, 
providing  that  every  action  must  be 
prosecuted  In  the  name  of  the  real 
party  In  Interest,  and  S .  414,  pro- 
viding that  when  a  complete  deter- 
mination of  the  controversy  cannot 
be  had  without  the  presence  of  other 
parties,  the  court  must  cause  them 
to  be  brought  in.  It  was  held  error 
to  direct  a  verdict  In  favor  of  plain- 
tiffs In  ejectment  who  parted  with 
their  Interest  In  land  before  the 
trial,  notwithstanding  {  416,  pro- 
viding that  no  action  shall  abate  by 
a  transfer  of  any  Interest  therein  If 
the  cause  of  action  continues,  and 
In  case  of  a  transfer  of  interest  the 
action  shall  be  continued  In  the 
name  of  the  original  party,  or  the 
court  may  allow  the  person  to  whom 
the  transfer  is  made  to  be  subatl- 
tuted  In  the  action.  Burnett  v. 
Lyman,  141  N.  C.  600,  54  BE  412, 
IIS  AmSR  691  and  note. 

t.  U.  S. — Nome,  etc.,  Co.  v.  Ames 
MercantUe  Co.,  U7  FWL  928,  109 
CCA  660. 

Ala— Davis  v.  X>avls,  98  Ala.  178,  9 
S  736. 

CaL — CJallfomla  Cent.  B.  Co.  v. 
Hooper.  76  CaL  404,  18  P  699;  Hohn 
V.  Pauly,  11  CaL  A.  724,  106  P  266. 

D.  C. — ^Toung  T.  Kelly,  3  App.  296. 

Iowa — Bank  of  (jommerce  v. 
Tlmbrell,  113  Iowa  713,  84  NW  519; 
Sample  v.  Rand,  112  Iowa  610,  84 
NW  683;  Ferry  v.  Page,  8  Iowa 
466. 

Kan.— U.  S.  Building  Co.  v. 
Walker,  64  P  1043  (on  revival  of 
Judgment). 

Ky. — Western  Bank  V.  Cotdeway,  94 
SW  1.  29  KyL  661. 

La. — Towne  v.  Couch,  7  La.  Ann. 
93. 

Minn. — American  Snglne  Co.  v. 
Crowley.  105  Minn.  233,  117  NW  428; 
Brown  v-  Kohout,  61  Minn.  113.  63 
NW  248;  Chlsholm  v.  Clltherall,  12 
Minn.  375. 

Mo. — Nellon  v,  Kansas  City,  etc., 
R  Co.,  85  Mo.  599;  Chllds  v.  Thomp- 
son, 81  Mo.  337;  Interstate  Trust, 
etc.,  Co.  V.  Dlerks  Lumber,  etc..  Co.. 
133  Mo.  A.  35,  113  SW  1. 

Mont. — O'Rourke  v.  Schultz,  23 
Mont.  285,  G8  P  712;  Campbell  v. 
Irvine,  17  Uont.  476,  43  P  626. 

Nebr.— McCullough  v.  Dovey,  61 
Nebr.  675,  85  NW  893;  Alexander  v. 
Overton,  52  Nebr.  283,  72  NW  212; 
Harrington  v.  Connor,  51  Nebr.  2U, 
70  NW  911;  Howell  v.  Alma  Milling 
Co.,  36  Nebr.  80,  54  NW  126,  38 
AmSR  694  and  note;  Parker  v. 
Taylor,  3  Nebr.  (Unoff.)  318.  91  NW 
537. 

Nev, — Twaddle  v.  Winters,  29  Nev. 
88,  85  P  280,  89  P  289;  Virgin  V. 
Brubaker,  4  Nev.  31. 

N.  T. — Hlrshfeld  v.  Pltagerald, 
157  N.  T.  166,  Bl  NE  997,  46  LRA 
889  and  note,  157  N.  T.  707,  52  NE 
1124  [rev  27  App.  Div.  180,  50  NTS 
676];  smith  V.  Zallnskl,  94  N.  T. 
619;  Hunt  v.  Provident  Sav.  L, 
Assur.  Boc.,  77  App.  ZMv.  838,  78  NTS 


jurisdictions  the  substitution  of  the  assignee  or  trans- 
feree is  discretionary  with  the  court." 

74  (holding  that  on  the  death  of  in- 
sured after  commencement  of  action 
by  him  to  reform  the  policy  as  to 
premiums  to  be  paid  and  to  recover 
the  surrender  value  of  the  policy  for 
breach  of  contract  by  the  insurer, 
the  assignee  of  the  Interest  of  the 
beneficiaries  may  be  substituted  as 
plaintiff,  under  Code  Civ.  Proc 
}  757,  so  for  as  he  Is  merely  the 
successor  to  the  cause  of  action  set 
up  In  the  original  cK>mplalnt,  and 
under  I  766  as  assignee  of  the  entire 
claim)  :  Hale  v.  Shannon,  68  App.  Plv. 
247,  68  NTS  803;  Mutual  Brewing 
Co.  v.  New  Tork.  eto^  Ferry  Co., 
16  App.  Dlv.  143.  46  NTS  101;  North- 
run  V.  Smith.  68  N.  T.  Snpu:.  120. 
9  NTS  802rSenft  v.  MapluUtan  R. 
Co.,  67  N.  T.  Super.  417,  9  NTS  804, 

24  AbbNCas  64;  Ford  v,  David,  14 
N.  T,  Super.  669  ;  Shaped  Seamleu 
Stocking  Co.  V.  Snow,  20  Misc.  319. 
46  NTS  849,  26  NTClvProo  316  l«lt 
19  MlBC  421,  44  NTS  221,  28 
NTClvProc  1881;  Colgan  v.  Flnck, 
144  NTS  408;  Moss  v.  New  Tork  EL 
R.  Co.,  17  Nis  688,  27  AbbNCas  318; 
Nlckerson  v.  Crawford,  11  NTS  503. 

25  AbbNCas  91 ;  McNamara  v. 
Harris,  4  NTClvProc  76;  Emmet  v. 
Bowers.  28  HowPr  300 ;  Shearman  v. 
Coman,  22  HowPr  617 ;  St  John  v. 
CroeL  10  HowPr  253;  Sheldon  v. 
Havens,  7  HowPr  268;  Harris  v. 
Bennett,  6  HowPr  220. 

N.  C— Talbert  v.  Becton,  111  N. 
C.  548.  18  SB  322-  Murray  v.  Black- 
ledge,  71  N.  C.  492.  „ 

if,  D.— Sykes  v.  Beck,  12  N.  D. 
242,  9«  NW  844.  ^  , 

OkL — Glllett  V.  Romlg,  17  OkL  324, 
87  P  325;  Bradford  v.  Brennan,  12 
Okl.  338,  71  P  665;  Anderson  v.  Fer- 
guson. 12  OkL  307,  71  P  225. 

Pa. — McClura  v.  McClure,  1  Phila. 
117. 

Tex. — Converse  v.  Sorley,  39  Tex. 
615;  Smalley  v.  Taylor,  33  Tex.  668. 

[a]  As^gnee  of  reoelTer.^A  per- 
manent receiver  of  a  corporation  ap- 
pointed after  commencement  of  an 
acUon  by  it  acquires  title  to  its 
assets;  and  where  he  assigns  the 
cause  on  which  the  action  was 
brought,  the  assignee,^  being  the  suc- 
cessor in  Interest  of  the  original 
plaintiff,  the  corporation  is  en- 
titled to  he  substituted  as  plaintiff. 
Mutual  Brewing  Co.  '-New  Tork, 
etc.,  F*rry  Co.,  16  App.  Dlv.  149,  46 

^bl^Ak  mUob  to  restrain  a 
Bidsanoe  maintained  by  defendant 
on  property  adjoining  plalntlfTs 
premises,  and  for  damages  caused 
by  the  nuisance.  Is  not  an  action  for 
a  personal  Injury,  and  on  the  trans- 
fer of  plalntlfTs  premises,  alleged  to 
be  affected  by  the  nuisance,  the 
right  of  action  passes  to  the  trans- 
feree, who  Is  entitled  to  be  sub- 
stituted as  plaintiff.  Nlckerson  v. 
Crlwford,  11  NTS  608,  26  AbbNCas 
91 

[c]    The  rule  does  not  sppiy  In 

an  action  of  ejectment  In  Ontario. 
Lemesurier  v.  Macaulay,  20  Ont  A. 
421  [aff  22  Ont.  316]. 

4.  McCague  Sav.  Bank  v.  Croft, 
80  Nebr.  702,  115  NW  316;  McGean 
V.  Metropolitan  EL  B.  Co.,  138  N.  T. 
9,  30  NE  647.  But  see  Mutual  Bank 
V.  Burrell,  29  Misc.  322,  60  NTS  622 
(where  it  was  held  that  a  statute 
providing  that  an  action  does  noC 
abate  if  the  cause  survives,  and  that 
in  case  of  transfer  of  Interest  the 
action  may  be  continued  unless  the 
court  directs  the  person  to  whom  the 
Interest  Is  transferred  to  be  substi- 
tuted or  Joined,  as  the  cose  requires, 
cannot  be  invoked  to  aid  a  receiver 
of  a  membership  corporation  to  con- 
tinue an  action  for  dues  brought  tn 
the  name  of  a  bank  to  which  they 
had  been  assigned  by  the  corpora- 
tion as  collateral,  where  the  honk 
had  no  right  to  commence  It).  - 

5.  Cal. — Fsy  v.  St«pbmrauah|  128, 
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When  statute  does  not  tUfti^.  A  statDtoi?  pro- 
vision that  on  transfer  of  the  interest  of  a  plaintifl 
in  a  pending  action  the  action  shall  be  continued 
in  the  name  of  the  original  party,  or  the  court  may 
allow  the  person  to  whom  the  transfer  is  made  to  be 
substitute^  applies  only  where  the  transferee  claipis 
under  the  original  party,  and  does  not  authorize  the 
continuance  of  an  action  b^  a  pledgee  of  notes  for 
their  collection  after  his  interest  has  been  extin- 
guished by  the  payment  of  his  debt,  and  the  notes 
have  been  transferred  by  the  pledgor  to '  a  third 
person*  And  under  a  statute  providing  that  "in 
case  of  a  transfer  of  interest,  or  devolution  of  lia- 
bility, the  action  may  be  continued,  by  or  against 
the  original  party ;  unless  the  court  directs  the  per- 
son, to  whom  the  interest  is  transferred,"  etc.,  to  be 
substituted  in  the  action,  an  action  cannot  be  con- 
tinued by  plaintiff  after  he  has  assigned  his  interest, 
where  the  assignee  demands  that  the  action  be  discon- 
tinued;^ nor  can  an  action  be  continued  by  the  as- 
signor where  the  original  cause  of  action  is  essen- 
tially different  fi-om  tliat  created  by  the  amended 
complaint  filed  after  the  assignment.  And  in  any 
case  the  original  plaintiff  must  still  be  in  esse  after 
a  transfer  in  order  to  permit  the  proceedings  to 
continue  in  bis  name  or  in  the  joint  names  of  the 
original  plaintiff  and  the  person  to  whom  the  cause 
of  action  has  been  transferred.' 

242]    (2)  Transfer  by  Plaintiff  to  Coplaintiff 

Cal.  656,  72  P  156;  ■Emerson  v.  Mc- 
Whirter,  128  Cal.  268,  60.  P  774. 

Iowa. — Krlngle  v.  Rhomberr.  120 
Iowa  472,  94  NW  1115;  Snyder  v. 
PhllllpB,  66  Towa  4S1,  24  XW  6  (and 


or  to  a  Defendant.  It  has  been  held  tbat  whe 
one  of  plaintiffs,  after  the  commencement  of  tbe  su 
transfers  bis  interest  in  the  controversy  to  his  c 
plaintiffs,  such  coplaintiff  may  continue  the  a('ti< 
in  their  name  and  to  their  use.  "  '  After  a  sole  plai 
tiff  has  assigned  his  interest  in  the  subject  of  liti» 
tion  to  one  of  several  defendants  and  a  decree  h 
been  made  in  favor  of  such  defendant  a^inst  tl 
other  defendant,  an  appeal  cannot  be  maintained  | 
the  name  of  plaintiff  for  the  benefit  of  the  onsucces 
ful  defendant." 

[$  243]  2.  Modes  of  Continuing  or  Beviviil 
Action— a.  In  OeneraL  The  mode  by  wfaich  i 
action  may  Ife  continued  in  the  name  of  tbe  succe^ 
in  interest  on  the  transfer  or  devolution  of  tit 
pendente  lite  is  governed  by  the  statutes  of  tlie  pa| 
ticnlar  state. llius,  in  some  states  tbe  coniinuan* 
may  be  had  on  motion  or  rule while  in  other  statj 
provision  is  made  for  the  filing  of  supplenienti 
pleadings;"  and  in  others  the  continuance  may  d 
had  by  scire  facias.*' 

244]  b.  In  Banity— O)  Transfer  of  Cori 
plainant's  Interest  If  the  complainant  in  a  sui 
in  chancery  assigns  his  interest  in. the  subject  mati^ 
in  controversy  pending  the  suit,  the  only  mode  b{ 
which  the  assignee  may  revive  or  get  the  benefit  o 
the  suit  is,  in  the  abs^ee  of  a  statute,  by  filing  a| 
original  bill  in  the  nature  of  a  bill  of  revivor  aiij 
supplement.*' 


when  defendant  would  be  deprived 
of  a  substantial  rlf^ht  by  such  sub- 
stitution, a  motion  by  plaintiff 
therefor  may  be  properly  over- 
ruled); Chickasaw  County  v.  Pitcher, 
36  Iowa  593. 

N.  Y. — Senft  v.  Manhattan  R.  Co., 
25  N.  Y.  Super.  417,  9  NYS  ;;04 
(whether  or  not  such  substitution 
nhould  be  granted  was  In  the  dis- 
cretion of  tbe  court,  as  were  also 
the  terau.  antt' eolations  on  which 
the  subKltntum  Should  be  granted 
that  were  necaasary  to  protect  the 
rlffbts  of  the  parties  to  Uie  action); 
Shaped  Seamless  Stocking  Co.  v. 
Snow,  80  MIso.  S19,  46  ZgTS  849,  26 
NTClvProo  8U  Catf  19  Misc.  421,  41 
NTS  221,  26  NTCivProc  1 S  8  ] 
(holding  that  under  Code  ClV.  Proc. 
i  7fi<.  providing  that,  "in  case  of  a 
transfer  of  interest  or  devolution  Of 
liiibllity,  th«-  a(rtlon  may  be  oon- 
t.inuoil,  by  or  :it;;iiii.>^t  the  Orlgliial 
|i;irty,  iiiiloss  thf  court  directs  the 
jieiHon  lo  whom  the  itiUrcsL  is  tr.-ina- 
ferrcd,"  etc.,  to  be  .-iubstituted  in 
tlie  action,  it  is  diHcrt-lloiiary  with 
the  court  to  refiiwe  Ruhstitution, 
whetlier  tlio  traiii^rer  of  interest  is 
voluntary  or  by  operation  of  law, 
as  in  catie  of  the  appointment  of  a 
receiver  of  ii  party) ;  McXamant  V. 
Harris,  4   NYCivProc  76. 

N'.  ('.-  T^.-avcring  v.  Smith.  115  N. 
C.  SM'i,  -lo  ^V.  iii;. 

e.  Mattlicws  V.  Crintev,  4S  H.  C. 
688,    2e  81)4     fCoilc    Civ.  VVtc. 

I  142). 

7.  Hirslitielil  v.  FitzKcrahT.  l57 
X,    V.  im;,  177.  r.l   NE  997,  ^6  LUA 

an.l  nnic,  ir>7  N.  Y.  707.  52  MB 
1124    [rev  ^7  App.  I'h"  .".'i  X  ^'S 

fl76]. 

8.  Poster  V.  Central  Nat.  Bank, 
183  N.  Y.  379,  76  NE  388  [aft  106 
App.  Div.  616.  94  NY8  1146]. 

■  9.  McCague  Sav.  Bank  v.  Croft, 
80  Nebr.  702.  115  NW  315;  La  Polnte 
V.  O'Malley,  47  Wis.  332.  2  NW  632 
(where  it  was  held  that  Rev.  St. 
11878]  I  2801,  which  provided  that 
In  case  of  a  transfer  of  interest  the 
action  might  be  continued  by  the 
original  party,  etc.,  had  no  appli- 
cation to  a  case  where  the  original 


sole  plaintiff,  a  town,  had  ceased  to 

exist). 

10.  Luebberlng  v.  Oberkoetter,  1 

Mo.  A.  393. 

11.  Hackley  v.  Hope.  2  Abb.  Dec. 
(N.  T.)  298. 

la.  See  statutes  of  the  several 
statea 

18.  U.  S. — Nome,  etc.,  Co.  v.  Mer- 
cantile Co..  187  Fed.  928,  109  CCA 
650. 

Ala. — Smith  V.  Inge,  80  Ala.  283; 
Russell  V.  Erwin,  41  Ala.  292. 

Conn. — Fish  v.  Smith.  73  Conn. 
377,  47  A  711.  84  AmSR  161  (and 
amendment  of  complaint  not  neces- 

— Cobb  V.  Bdmondson.  SO  Qa, 

80. 

Mass. — ^Holten  v.  Cook,  12  Mass. 
574;  Cutta  v.  Parsons,  2  Mass.  440. 

Mo. — Gamble  v.  Jonnson,  9  Mo. 
605. 

Oh. — Pittsburgh,  etc..  R.  Co,  v. 
Martin,  53  Oh.  SL  388,  41  NE  890. 

S.  C. — Pickett  V.  Fidelity,  etc.,  Co.. 
60  S.  C.  477,  38  SB  160,  sH. 

[a]  .^polatBtent  of  new  tntstee. 
— ^In  Georgia.  In  an  action  by  a  trustee 
of  a  married  woman,  the  court  may 
substitute,  upon  motion,  the  name  of 
a  new  trustee  who  has  been  duly  ap- 
pointed in  place  of  the  former,  and 
allow  the  case  to  proceed.  Cobb  v. 
Edmondson,  30  Oa  30.  ■< 

[b]  ChMikf  In  Inoombeiioy  of 
olBoe. — Where  plaintiff  sues  in  an 
official  character,  and  hla  term  of 
office  expires  by  limitation  of  law 
before  termination  of  the  suit,  hla 
successor  may  be  substituted  on  mo- 
tion. Smith  V.  Inge,  80  Ala.  >  283; 
Holten  V.  Cook.  12  Mass.  674;  Pitts- 
burgh, etc.,  R.  Co.  V.  Martin,  68  Oh. 
St.  386,  41  NE  690. 

[c]  Otaanffe  of  r«o«lv«T^Where, 
pending  a  suit  on  an  employer's  lia- 
bility policy  by  the  receiver  of  the 
Insured  the  receiver  died.  It  was 
held  that  It  was  not  error  to  con- 
tinue the  suit  In  the  name  of  the 
succeeding  receiver  on  rule  to  show 
cause,  since  the  fact  of  the  death 
of  the  former  receiver  and  the  ap- 
pointment of  his  succes(4or  could 
have  been  contested  on  the  return 
to  such  rule.  Pldtett  v.  Fidelity, 
etc..  Co.,  60  S.  C.  477.  38  SE  160.  629. 

14.  Hull  V.  Burr.  64  Fla.  83,  69 
8    787    (supplemental    bill  by  suc- 


cessor   of    trustee  In 
Styles  V.  Fuller,   101  N. 


bankruptcy): 
tyies  V.  Fuller,   101   N.    Y.   623,  \ 
'NE   348;  Murray   v.   Blackledge.  71 


N.  C.  492;  Powell  v.  Nolan,  27  Wash, 
318,  67  P  712.  68  P  389.  See  Nome, 
etc.,  Co.  V.  Ames  Mercantile  Co..  1*) 
Fed.  928,  109  CCA  650  (effect  oC 
failure  to  file  supplemental  com- 
plaint). 

[a]  In  Xadlana  It  has  been  helJ 
that  a  transfer  of  interest  In  the  caui« 
of  action  pending  the  suit  requires  no 
additional  pleading  except,  perhaps,  to 
show  the  transfer.  Keller  v.  Miller, 
17  Ind.  206. 

[b]  Kn  Vvrata  it  has  been  heU 
that  after  the  Issues  In  a  cause  a.n 
all  made  up  a  person  claiming  to  Iw 
assignee  of  the  cause  of  action  mar 
be  substituted  as  plaintiff;  and  If  so 
substituted  It  is  not  necessary  for  hint 
to  {lie  a  supplementary  compUlni. 
Virgin  V.  Brubaker,  4  Nev.  31, 

15.  Hardee  v.  Olbbs.  60  Miss.  802- 

16.  U.  S. — Pittsburgh,  etc.,  R.  Co. 
v.,Fiske,  178  Fed.  66,  101  CCA  660; 
Automatic  Switch  Co.  v.  Cutler-Ham- 
mer Mfg.  Co.,  147  Fed.  250,  77  CCA 
176,  148  Fed.  1017,  79  CCA  531  [rev 
139  Fed.  870] ;  Barnard  v.  Hartford, 
etc.,  R.  Co.,  2  P.  Cas.  Ha  1,008;  Hosie 
V.  Carr,  12  F.  Cas.  No.  6.802,  I  Sumo. 
178. 

III.— Lunt  v.  Stephens.  76  TIL  607. 
Iowa. — Wright   v.   Meek,    8  Greene 
472. 

Me. — Mason  v.  York,  etc,  R.  Co.,  6! 
Me.  82. 

Mich.— Perkins  v.  Perkins,  16  Mich. 
162;  Webster  v,  Hitchcock.  11  MJch. 
56".  Compare  Griggs  v.  Detroit,  etc 
R  Co..  10  Mich.  117  (where  It  was 
held  that  where  a  third  person  W 
acquired  an  Interest  In  having  a  decree 
executed  he  should  be  brought  In  by  *■ 
supplemental  bill  rather  than  by  *■ 
bill  of  revivor). 

N.  J. — Pulton  V.  Greacen,  44  N.  J- 
Eq.  443,  16  A  827. 

N.  Y. — Van  Hook  v.  Throckmorton. ! 
Paige  33 ;  Sedgwick  v.  Cleveland  ' 
Paige  287 ;  Botts  v.  Cosine,  Hoffm- 
79. 

See  also  Equity  [16  Cyc  3631- 
[a]  In  Vennesaee  an  assignee  P^^' 
dente  lite  of  the  subject  matter  of  tn* 
suit  may  prosecute  In  the  assignors 
name,  or  In  his  own  by  supplemenia' 
bill.  Paul  V.  WllllamB,  12  Le»J» 
Cb]    Bwkrnptor  of  oo^plslau*^ 
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ABATEMENT  AND  REVIVAL 


[IC.J.]  153 


[i  245]    (2)  Transfer  of  Defendant's  Interest. 

The  same  mode  of  revival  ia  necessary  against  an 
assignee  pendente  lite  of  the  interest  of  defendant 
in  Ifae  subject  matter  of  the  suit.^'  And,  in  the 
case  of  a  soit  against  public  officets  or  boards,  a 
bill  of  revivor  may  be  maintained  to  revive  the 


suit  against  the  defenduit'a  saoeesBor's  pending 
suit." 

[$  246]  3.  Kotlce.  It  has  been  held  that  the 
revivor  of  an  action  1^  the  substitution  as  plaintiff 
of  the  successor  of  a  resigned  administrator  most  be 
on  notice  to  the  adverse  parties.** 


VL   DEATH  or  PAET7 


2i7]  A.  In  General.  The  death  of  a  person  in 
whose  favor  or  ag^nst  whom  a  cause  of  action  has 
accrued  may  operate  to  abate  the  r^ht  of  action  itself, 
so  that  no  action  can  be  afterward  commenced  by  or 
a^inst  his  personal  representatives,  nor  an  action 
brought  by  or  against  him  before  his  death  revived 
and  continued  by  or  against  bis  personal  represen- 
tatives ;  and  even  when  a  cause  of  action  survives, 
a  prading  action  thereon  may  abate  on  the  death  of 
a  party.  It  is  proposed  therefore  to  treat  together 
in  this  chapter  both  the  abatement  and  sur\'ival  of 
causes  of  action  by  death  without  regard  to  whether 
an  action  has  already  been  commenced,  and  the  abate- 
ment and  revival  of  pending  aetioiis.  It  will  be 
seen  that  the  two  subjects  are  so  closely  connected 
that  they  cannot  be  separately  treated  without  al- 
most endless  repetition.  First  we  shall  ascertain 
what  actions  and  causes  of  action  abate  or  survive,^ 
and  then  we  shall  deal  with  the  revival  or  continuance 
of  actions  which  survive.'* 
[(  248]   B.  Abatement  and  SnrriTal  of  Pending 

(N,  T.) 


Where  complainant  tn  equity  becomes 
&  bankrupt  -  pending  suit  the  appro- 
priate proceeding  by  hU  assignee  is 
an  original  bill  in  the  nature  of  a 
supplemental  bill.  Springer  'v.  Van- 
derpool.  4  Edw.  (N.  T.)  862;  North- 
man V.  Liverpool,  etc.,  Ins.  Co.,  1  Tenn. 
Ch.  312:  Anonymoua;  1  Atk.  S8,  26 
lipprfnt  58. 

17.  Hoxle  V.  Carr.  12  F.  Cas.  No. 
5,802.  1  Sumn.  173 ;  Van  Hook  v. 
Throckmorton.  S  Paige  (N.  Y.>  Si 
(Where  It  was  held  that  if  complainant 
in  ft  foreclosure  suit  assigns  all  his 
interest  In  the  mortgage  pendente  lite, 
and  defendant  also  sells  his  interest 
ID  the  equity  of  redemption,  it  Is  ir- 
regular to  proceed  In  the  name  of  the 
origliiA]  complainant  to  foreclose  the 
equltr  ci  redemption  as  against  such 
aastgnee  of  the  mortgagor.  The  suit 
stould  be  continued  against  him  by 
a  bill  In  the  nature  of  a  bill  of  re- 
vivor and  supplement  filed  by  the  as- 
signee of  complainant).  See  also 
Barnard  v.  Hartford,  etc.,  R.  Co.,  2 
F.  Cas.  Nol  1,008  (where  It  was  held 
that  IC  defendant  in  a  bin  to  fore- 
close or  redeem  a  mortgage  conveys 
hia  interest  In  the  property  pending 
the  suit  to  a  third  person,  and  that 
person  desires  to  have  the  benefit  of 
the  title  so  gained  for  afllrmatlve  re- 
lief In  respect  to  the  matters  charged 
in  the  original  bill,  as,  tor  example,  to 
releem  the  mortgaged  property,  he 
must  obtain  such  relief  by  flllng  a  bill 
tn  the  nature  of  a  cross  bill).  Compare 
Oault  Bros.  Co.  v.  Morrell.  8  N.  B. 
Eq.  173  (assignee  for  benefit  of  cred* 
Iton  may  be  substituted  on  motion). 
See  also  Equity  [IS  Cyc  363]. 

U1  Bankmptoy  of  Aefendut  bna- 
baad. — In  Johnson  v.  Fltzhugh,  8  Barb. 
Ch.  (N.  Y.)  860.  It  was  held  that 
where  a  bill  Is  Hied  against  a  husband 
and  wife  to  foreclose  a  mortgage,  and 
before  decree  the  husband  Is  declared 
bankrupt,  complainant  must  file  a  sup- 
plemental bill  tn  the  nature  of  a  bill 
of  revivor  to  continue  the  proceedings 
■gainst  the  assignee  In  bankruptcy. 

la.  Hemingway  v.  Stansell,  106  U. 
&  899.  27  L.  ed.  245  (holding  that 
vhere.  pending  a  suit  against  a  levee 
board,  the  legislature  abolished  the 
board  and  devolved  its  duties  and  lia- 
UUUes  upon  the  state  treasurer  and 
auditor,  plaintiffs  might  maintain  a 
Un  fa  revivor  against  these  officers). 

U.   iCcLaiitfilln  t.  New  York,  68 


At^ona  or  Proceedings — 1.  Effect  of  Death  at 
Oonunon  Iaw.  At  common  law  every  real  or  per- 
sonal action  abated  on  the  death  of  either  the  sole 
plaintiff  or  the  sole  defendant  before  verdict  and 
judgment,  and  this  is  still  the  law  except  in  so  far 
as  the  common-law  rule  has  been  modified  by  stat- 
ute.^ And  the  death  of  a  party  bad  the  same  effect, 
with  certain  exceptions,  where  there  were  several 
plaintiffs  or  defendants.^ 

Effect  of  snrvival  or  nonsurvival  of  right  of 
action.  If  the  cause  of  action  is  one  which  does 
not  survive,  as  will  be  hereinafter  explained,^^  death 
not  only  puts  a  final  end  to  the  suit,  but  prevents 
the  bringing  of  a  new  action  by  or  against  personal 
representatives;  and  even  when  the  cause  of  action 
is  one  which  survives,  plaintiff  or  his  personal  repre- 
sentative is,  in  the  absence  of  a  statute,  obliged  to 
bring  a  new  action  against  defendant  or  his  per- 
^nal  representative,  it  being  only  by  virtue  of  stat- 
utory provision  that  the  suit,  where  the  cause  of 
action  survives,  can  be  continued  or  revived  oy 

lOG    (holding   that      Md. — ReCk  V.  Reck,  110  Md.  497,  73 
A  144. 

&lass.' — Putnam  v.  Putnam,  4  Pick. 
139 :  Mellen  v.  Baldwin.  4  Mass.  480. 

Mo. — Gantt  v.  Brown,  244  Mo.  271, 
802,  149  3W  644,  AnnCasl918I> 
1283  [quot  Cyc]  ;  Kingsbury  v.  I^a 
21  Mo.  116;  Carlisle  v.  RawUngs,  18 
Mo.  166. 

Mont. — DUlon  v.  Great  Northern  R. 
Co.,  88  Mont.  485,  100  P  960.  ' 

Nebr.— Street  v.  Smith.  76  Nebr. 
434,  106  KW  472. 

N.  H.— Ela  v.  Rand.  4  N.  H.  54. 
N.  J.— Hayden  v.  Vreeland,   37  N. 
J.  L.  872.  18  AmR  723 ;  Freeborn  v. 
Denman.  8  N.  J.  I..  142. 

N.  T.— Matter  of  Palmer,  11 B  N.  T. 
493,  22  NE  221  ;  Holsman  V.  St.  John, 
90  N.  T.  461;  Bvans  v.  Cleveland,  72 
X.  Y.  4Se ;  Wade  v.  Kalbflelach,  58 
N.  T.  282,  17  AmR  260;  Reed  v,  Bjit- 
ler.  11  AbbPr  128 ;  Benjamin  v. 
Smith,  17  Wend.  208. 

Oh. — Carter  v.  Jennings.  24  Oh.  St. 
182. 

Tenn. — Daniel  v.  East  Tennessee 
Coal  Co..  106  Tenn.  470.  68  SW  859; 
Lewis  V.  Outlaw,  1  Overt.  140. 

Tex. — ^Alexander  v.  Barfleld.  8  Tex: 
400. 

Vt— might  V.  Endred,  2  D.  Chipm.  87. 
Va— Lee  v.  Hl».  87  Va,  497.  12  STC 
1052,  24  AmSR  666  and  note;  Rei..< 
V.  Strtder,  1  Gratt   (48  Va.)   76,  64 
AmD  120.  .  _ 

Wash.— Overlook  v.  Shlnn.  28  Wash. 
20S.  68  P  436. 

W.  Va — Hennlng  v,  Famsworth,  41 
W.  Va  548.  23  SB  663. 

E^ng. — Wallop  v.  Irwin,  1  Wlls,  C. 
P.  315.  96  Reprint  637  ;  1  Comyna 
Dig.  72,  74 ;  2  "ndd  Pr.  1168. 

N.  S.— Hawley  v.  Wright.  87  N.  S.  77. 
[a]  AoUon  by  forelgu  soverelgit— 
A  suit  prosecuted  by  a  sovereign  of  a 
foreign  nation  does  not  abate  by  rea- 
son of  a  change  in  the  person  of  the 
sovereign,  caused  by  death  or  deposi- 
tion, and  such  change.  If  necessary, 
may  be  suggested  on  the  record  and 
the  suit  proceeded  with.  The  reigning 
sovereign  represents  the  national  sover- 
eignty, and  that  sovereignty  Is  con- 
tinual and  perpetual,  residing  In  the 
proper  successors  of  the  sovereign  for 
the  time  being.  The  Sapphire,  11  Wall. 
(U.  8.)  164,  20  L.  ed.  127. 

83.  See  Infra  Sf  260  et  seq,  269  et 
seq. 

.  M.   Bee  Inf^  {  308^st,.aeq. 


HowPr 

Where  a  plaintiff  haa  pending  the 
action,  transferred  his  Interest  and 
died,  and  after  his  death  his  assignee, 
on  notice  to  defendant  alone,  moves 
to  be  substituted  as  plafntlfT,  the 
motion  should  be  denied  for  want  of 
notice  to  the  personal  representatives 
of  the  deceased  plaintiff)  ;  Bishop  v. 
Stoddard,   4  Oh.  Dec.   (Reprint)  276, 

1  ClevLRep  201.  But  see  Farrell  v. 
Jones,  63  <jal.  194  (where  It  was  held 
that  where  a  third  person,  during  the 
iwndency  of  an  action,  succeeds  to  the 
rights  of  plaintiff,  the  court  has  power 
to  substitute  such  peretm  as  plalntifT. 
and  -notice  of  the  substitution  need 
not  be  given  to  a  defendant  defaulted 
for  failure  to  appear). 

30.  See  Infra  ||  248  et  seq,  SOS  et 
seq. 

31.  See  Infra  |  434  et  seq. 
33.    U.  S. — Ransom  v.  Wlinams,  2 

Wall.  313,  17  L.  ed.  803;  Green  v. 
Watklns.  6  Wheat  260,  5  !„  ed.  256  ; 
Stratton  v.  Dines,  126  Fed.  968  [aff 
135  Fed.  449,  68  CCA  161];  Warren 
V.  Furstenheim,  86  Fed.  691,  1  L.RA 
40;  Elliot  V.  Teal.  8  F.  Cas.  No.  4,889, 
E  Sawy.  1S8:  Qrlswold  v.  Hill,  11  F. 
Caa  No.  S.8S4,  1  Paine  48S. 

Ala. — ^Wjmn  v.  Tallapoosa  County 
Bank,  US  Ala  469.  B8  S  228. 

Ark.— Ex  p.  OUbert,  9S  Ark.  S07,  124 
SW  7«S.  ^ 

Conn, — Colt  V.  Sistare,  85  Ctmn.  573, 
84  A  119,  AnnCasl913C  848;  Merwln 
V.  Merwln,  7fi  Conn.  8.  68  A  614 ; 
Barton  v.  New  Hav«i,  74  Conn.  729, 
68  A  408 :  Booth  V.  Northrop,  27  Conn. 
825. 

Oa — Carroll  v.  Barber.  119  Ga  866, 
47  SE  181 :  Henderson  v.  Alexander, 

2  Ga  81 ;  Neol  v.  Haygood,  1  Oa 
614. 

111.— Mitchell  V.  King,  187  HI.  452, 
65  NE  637.  68  NE  310  [aff  88  Rl.  A. 
632]  ;  Quyer  v.  Wookey,  18  111.  636  ; 
Brown  v,  Parker,  16  111.  807 ;  Mc- 
Donald V.  Algeo,  96  111.  A.  79. 

Ind. — Crawfordsvllle  Trust  Co.  v. 
Ramsey,  98  NE  177,  181  [cit  Cyc] ; 
Hilliker  v.  Citizens'  St.  R.  Co.,  152 
Ind.  86.  62  NE  607 ;  Boor  v.  Lowrey, 
103  Ind.  468,  3  NE  151.  53  AmR  619. 

Iowa — Shafer  v.  Grimes,  28  Iowa 
560. 

Me. — ^Burleigh  v.  Prentiss,  96  Me. 
192,  49  A  819:  Fulton  v.  Nason,  66 
Me.  448;  Trsat  v.  Dwlnet,  59  Ma  841; 
Dwtaial  T,  Holmea,  S7  Ma  87. 
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or  against  personal  representativeB  of  the  de- 
ceased.*" 

[$  249]  2.  Statntory  Hodiflcation  of  Oommon- 
Law  Rule — a.  In  General.  The  inconvenience  re- 
sulting from  the  defect  in  the  common-law  system  of 
remedies  on  the  death  of  party  has  led  to  the 
adoption^  of  statutes  providing  that  an  action  shall 
not  abate  on  the  death  of  a  party  where  the  cause 
of  action  survives,  or  that  specified  actions,  or  actions 
for  specified  causes,  shall  not  abate,  and  providing 
a  mode  for  making  the  personal  representative  of 
the  deceased  a  party  and  reviving  or  continuing  the 
action.  Such  statutes  have  been  enacted  in  England, 
beginning  with  the  statute  of  8  and  9  William  III,' 

as.  U.  S.— Green  v.  Watklns,  6 
Wheat.  260,  5  L.  ed.  266 :  Sanders  v. 
LoulBVUle.  etc..  R.  Co.,  Ill  Fed.  708, 
49  CCA  565. 

Ala. — Wynn  v.  TallapooBa  County 
Sank.  168  Ala.  4C9,  fiS  8  228. 

Ark.— Ex  p.  OUbert,  9S  Axk.  SOT,  124 
SW  762. 

Pla. — Gould  V.  Carr.  33  Fla.  B23, 
15  S  269,  24  LKA  180. 

Ga. — Neal  v.  Haygood,  1  Ga.  614. 
See  Xeal  v.  Heard,  125  Ga.  441,  64 
SE  99. 

III.— Mitchell  V.  King.  187  111.  452, 
5B  N£  637,  68  NE  310  [aK  83  111.  A. 

Ind. — Crawfordsvllle  Trurt  Co.  v. 
Ramsey,  98  NE  177,  181  [cit  Cyc]  ; 
HUliker  V.  Citizens'  St.  R.  Co.,  162 
In^  86,  62  NE  607. 

La.— Walker  v.  Vicksburg,  etc.,  R. 
Co..  110  La-  718,  34  S  749. 

Md. — Baltimore,  etc.,  R  Co.  v, 
Ritchie.  SI  Md.  191.  ™  ^ 

U188.— Grand  GulC  Bank  v.  Wood.  20 
MlBS.  482.  _ 

N.  T.— Matter  of  Palmer.  116  N.  T. 
493.  22  NB  821 ;  Khltter  v.  Schleeinger, 
36  App.  Dtv.  77,  56  NTS  614 ;  Hopkins 
V.  Adams,  18  K.  Y.  Super.  686,  S  AbbPr 
361. 

.Tex.— Perklna  v,  rhinlavy,  61  Tex. 
241 ;  Ellyson  v.  International,  eta.  K. 
Co..  33  Tex.  Civ.  A.  1,  76  BW  868. 

Wash. — Jonea  v.  Miller,  S6  Waah. 
499.  77  P  811 ;  Overlock  v.  Shlnn.  28 
Wash.  206,  68  P  436.   

See  Puffer  v.  Welch,  144  Wis.  606, 
138  NW  526,  AnnCaBl9l2A  1120. 

And  see  other  cases  supra  this 
section. 

ae.  DowblKSln  V.  Harrison,  10  B.  & 
C.  480,  21  ECL  206,  109  Reprint  529  ; 
Hambly  V,  Trott,  Cowp.  371,  98  Reprint 
1136 ;  Flynn  v.  Perkins,  8  Jur.  N.  S. 
1177 :  Chamberlain  v.  Williamson,  2 
M.  Jb  8.  408,  lOE  Reprint  4SS ;  Newn- 
ham  V.  Law.  K  T.  R.  677,  101  Reprint 
828. 

[a]    Vo  B»w  zUrbt  of  Mtlon  glrvn. 

—In  Flynn  v.  Perkins,  8  Jur.  N.  S. 
1177,  under  a  statute  providing  that 
"the  death  of  a  plaintiff  or  defendant 
shall  not  cause  the  action  to  abate, 
but  It  may  be  continued  ae  hereinafter 
mentioned"  it  was  held  that  8u<ni 
statute  was  not  Intended  to  give  any 
new  right  of  action,  but  merely  to 
prevoit  the  proceedliuni  from  abating 
by  death,  and  to  permit  tbe  personal 
representatives  to  continue  them  where 
the  cause  of  action  survtves. 

97.  Mason  v.  Peterborougb,  20  Ont. 
A.  68S ;  Udy  v.  Stewart,  10  OnL  691. 

28.  U.  S. — Baltimore,  etc.,  R.  Co.  v, 
Joy,  173  U.  S.  226,  19  SCt  387,  48 
L.  ed.  677  ;  Martin  v.  Baltimore,  etc., 
R.  Co..  IBl  U.  8.  873,  14  SCt  638,  38 
L.  ed.  811;  Moses  v.  Wooater.  115  U. 
S.  285,  29  L.  ed.  391 :  T-ta-tah-wah  v. 
Rebock.  105  Fed.  257  ;  Elliott  v.  Teal, 
8.  P.  Gas.  No.  4,389,  B  Sawy.  249. 

Ala. — Evans  v.  Welch.  63  Ala.  260  ; 
Ex  D.  Ware,  48  Ala.  223 ;  Foster  v. 
Chamberlain,  41  Ala.  158 ;  Rupert  v. 
Eldton.  36  Ala.  79 ;  Travis  v.  Tartt, 
8  Ala.  574 ;  Gayle  v,  Agee,  4  Port. 
507 :  Bebee  v.  Miller.  Minor  364. 

Ark.— Ward  v.  Blackwood.  41  Ark. 
296,  4S  AmR  41. 

.  Cal.— Phelan  v.  Tyler,  64  Cal.  iO. 
28  P  114. 


Colo. — Morgan  v.  King,  27  Colo.  589, 
63  P  41S. 

Dak. — O'Neill  v.  Murry,  6  Dak.  107, 
60  NW  619. 

D.  C. — Chichester  v.  Union  Transfer 
Co.,  11  D.  C.  296  ;  Roche  v.  Carroll,  6 
D.  C.  ,79  (Maryland  statute  of  1786). 

Ga. — Dempsey  v.  Hertzfleld,  30  Oa. 
866 ;  NewBom  v.  Jackson,  29  Ga.  61 ; 
Henderson  v.  Alexander,  2  Ga.  81 ;. 
Neal  v.  Haygood,  1  Ga.  614. 

111. — Selden  v.  Illinois  Trust,  etc.. 
Bank,  239  111.  67,  87  NE  860  ;  Mitchell 
V.  King,  187  111.  463,  66  NE  637,  68 
NB  810 ;  Holton  v.  Daly,  106  Rl.  131 ; 
Bunker  v.  Green,  48  RI.  248 ;  Stoetsell 
V.  Fullerton,  44  III.  108 ;  Reed  v. 
Peoria,  etc.,  R.  Co.,  18  111.  403  ;  Brown 
V.  Parker.  15  111.  307  ;  SmollkowskI  v. 
Lalbe.  170  III.  A.  181 ;  McDonald  v. 
Algeo,  96  111.  A.  79  ;  Keep  v.  Crawford, 
92  III.  A.  587  ;  Chicago,  etc.,  R.  Co.  v. 
O'Connoh  19  111.  A.  691  [aff  119  IlL 
686,  9  NE  263]. 

Ind. — Crawfordsvllle  Trust  Co.  v. 
Ramsey,  98  NE  177,  181  [cit  Cyc]  : 
Holland  v.  Holland,  131  Ind.  196.  30 
NE  1076 ;  Cladfelter  v.  Hulett,  92  Ind. 
426. 

Iowa. — Geyer  v.  Douglass,  86  Iowa 
93.  62  NW  111  (the  rule  In  this  state 
being  that  the  death  of  a  party  to 
an  action  does  not  have  the  effect  to 
abate  It  unless,  from  the  nature  of 
the  ca^Be,  further  proceedings  would  be 
of  no  avail ) . 

Me. — Burleigh  V.  Prentiss,  96  He. 
192.  49  A  919 ;  Trask  Trask,  7ft.Me. 
103,  3  A  87 ;  Dwlnal  V.  Holmes,  S7 
Me.  97. 

Md. — Baltimore,  etc.,  R.  Co,  v. 
Ritchie  81  Md.  191.  Before  Acts 
(1786)  0  80,  and  (1798)  c  101  subc 
14  I  4,  were  pawed,  all  personal 
actions  abated  by  the  death  of  a  party, 
and  It  was  necessary  for  his  repre- 
sentatives to  commence  the  action 
anew,  and  the  object  of  these  acts 
was  to  prevent  this  Inconvenience  and 
delay,  and  to  enable  the  representa- 
tives of  deceased  parties  to  prosecute 
such  actions  as  had  been  Instituted  by 
their  decedents  during  their  lives,  ana 
which  did  not  die  with  the  person. 
These  acts  never  were  Intended  to  pre- 
vent the  aliatement  of  actions  where 
the  cause  of  action  did  not  survive. 
Baltimore,  etc.,  R.  Co.  v.  Ritchie,  31 
Md.  191. 

Mass. — Brighton  Bank  v.  Russell,  18 
Allen  221 ;  Hunt  v.  Whitney,  4  Mass. 
620. 

Mich. — Mason  v.  F^nch,  28  Mich. 
282 ;  Vlckery  v.  Beir,  16  Mich.  60 : 
Lamed  v.  Wilcox,  4  Mich.  333. 

Mo. — Baker  v.  Crandall,  78  Mo.  684, 
47  AmR  126;  Clark  v.  Hannibal,  etc, 
R.  Co..  36  Mo.  202;  Fine  v.  Gray,  19 
Mo.  33  ;  Overall  v.  St  Louts  Tract.  Co.. 
112  Mo.  A.  224,  90  SW  402. 

Mont. — Lynde  Wakefield,  19  Jlaat. 
28,  47  P  6. 

Nebr. — cieland  v.  Anderson.  66  Nebr. 
253,  92  NW  306.  96  NW  212,  98  NW 
107S,  6  LRANS  136. 

Nev. — Forrester  v.  Southern  Pac.  Co., 
134  P  763. 
N.  H.--Cllndenln  v.  Allen,  4  N.  H.  386. 
N.  J. — Hayden  v.  \reeland.  37  N,  J. 
L.  372,  18  AmR  723;  Ten  Eyck  v. 
Runk,  81  N.  J.  U  428;  Freeborn  v. 
Denman.  S  N.  J.  U  116. 


in  Canada,"  and  by  congress  and  the  state  and 
territorial  legislatures  in  the  United  States.^*  Such 
statutes  are  within  the  power  of  the  legislature.''  As 
we  have  seen,  it  is  only  by  virtue  of  a  statute  that 
the  original  action  can  survive,  and  there  can  be 
no  survival  or  revival  unless  the  case  comes  within 
the  statute."**  Whether  particular  causes  of  action 
survive,  so  as  to  prevent  the  abatement  of  pending 
actions,  will  be  considered  in  another  place. 

In  the  federal  courts.  The  laws  of  the  United 
States  regarding  the  abatement  of  actions  provide 
merely  for  the  course  of  proeedui*  and  save  from 
abatement  by  the  death  of  a  party  all  actions  where 
the  cause  of  action  survives,  whatever  may  be  the 

N.  T.— In  re  Palmer,  115  N.  T.  498, 
22  NE  221;  Lyon  v.  Park.  Ill  N.  Jf. 
850.  18  NE  863  ;  Holsman  v.  St.  John, 
90  N.  T.  461;  Potter  v.  Van  Vranken. 
38  N.  T.  619 ;  McGregor  v.  McGregor. 
36  N.  Y.  218 ;  l<:merson  v.  Bleakley.  2 
Abb.  Dec.  22,  2  Transcr.  App.  171,  3 
Tranecr.  App.  100,  5  AbbPrNS  350.  41 
HowPr  611 ;  Logan  v.  Greenwich  Trust 
Co..  144  App.  Div.  372.  129  NTS  677  ; 
Perry  v.  Levenson,  83  App,  Div.  94,  8) 
NYS  686'  [air  178  N.  Y.  559,  70  NE 
1104  ] ;  McNulta  v.  Huntington.  62 
App.  Div.  267,  70  NTS  897  ;  RoblnMn 
V.  Gk>verB,  66- Hun  662,  20  NYS  671, 
138  N.  T.  426,  34  NE  209 ;  RoberU  v. 
Marsen.  23  Hun  486  ;  More  v.  Bennett, 
66  Barb.  338 :  Helnrauller  v.  Gray,  36 
N.  T.  Super.  196,  44  HowPr  260.  Code 
Civ.  Proc.  I  121.  refers  to  death  occur- 
ring at  any  8ts!ge  of  the  proceedings. 
Potter  V.  Van  Vranken,  36  N.  T.  619. 
Code  Civ.  Proc.  I  766,  as  amended  in 
1891,  providing  that  special  proceed- 
ings shall  not  abate  by  Uie  death  of 
either  party  If  the  cause  of  action  sur- 
vives, did  not  relate  to  proosedtngs  In 
the  surrogates'  courts.  The  applica- 
tion of  the  above  statute  was  limited 
by  Code  {  8847  subds  4  and  6,  to  pro- 
ceedings commenced  In  the  supreme 
court,  superior  city  court,  the  marine 
court  of  the  city  of  New  Tork,  or  a 
county  court.  Matter  of  Camp.  81 
Hun  387,  30  NTS  884.  24  NTCIvProc 
169. 

N.  C— Moore  v.  Moore,  151  N.  C. 
565,  66  SE  S98;  Rogerson  v.  Leggett, 
145  N.  C.  7,  68  SE  596.  "When  the 
cause  of  action  survives  the  suit 
does  not  abate  by  the  death  of  the 
plaintiff,  but  only  on  the  application 
of  the  party  aggrieved,  and  then  only 
In  the  discretion  of  the  court  and  In 
a  time  to  be  fixed,  not  less  than  six 
months  nor  more  than  one  year  from 
the  granting  of  the  order."  Bynum, 
J.,  In  Moore  v.  North  Carolina  R.  Co.. 
74  N.  C.  528,  530. 

Oh. — Ohio,  etc..  Coal  Co.  v.  Smith, 
63  Oh.  St.  318,  41  NB  254;  Carter  v. 
Jennings,  24  Oh.  St.  182. 

Or. — Stivers  v.  Byrkett,  66  Or.  S6S, 
108  P  1014,  109  P  886. 

Pa.— Maher  v.  Philadelphia  Tract 
Co.,  181  Pa.  617.  87  A  571. 

8.  C— Huff  v.  Watklns.  20  S.  C. 
477;  8yme  v.  Sanders,  81  S.  C. 
332. 

Tenn. — Daniel  v.  Coal  Co.,  106 
Tenn.  470,  68  SW  859;  Tucker  v. 
Bums,  2  Swan  35. 

Tex.-i-Arm  strong  v.  Nixon,  16  Tex. 
610;  Alexander  v.  Barfleld,  6  Tex. 
400;  Pullman  Palace  Car  Co.  v.  Fow- 
ler, 6  Tex.  Civ.  A.  756,  27  SW  268. 

Utah. — Mason  v.  Union  Pac  R. 
Co.,  7  Utah  77,  24  P  796. 

Vt.— Whitcomb  v.  Cook.  38  Vt. 
477. 

Wash. — Ingersoll   v.   Gourley,  72 
Wash.  462.  180  P  74S:  Overlock  v. 
Shinn,  28  Wash.  205,  68  P  486. 
Wis. — Stephens  v.  Hagor,  26  Wis. 

688. 

S9.  Forrester  v.  Southern  Pac  Co., 
(Nev. )  134  P  763.  See  generally 
Constitutional  Law  [8  Cyc  822]. 

metrospeottv*  oparatim  of  gtatatM 
see  Infra  1  261. 
30.   See  supra  ^  248. 


n.   Seo  Infra  {  801  «t  seq. 
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nature  of  the  action,  and  whether  the  cause  of  action 
snrvives  in  any  case  depends,  as  we  shall  hereafter 
see,  upon  the  law  of  the  state  in  which  the  action 
is  pending,  unless  it  is  based  upon  some  act  of  con- 
gress, or  arises  under  some  rule  of  general  law  recog- 
nized in  the  federal  courts,  in  which  case  the  question 
depends  upon  the  federal  statutes  or  upon  the  com- 
mon law. 

[$  250]  b.  Strict  or  Liberal  Oonstmction  of 
Statute.  In  some  jurisdictions  it  has  been  held 
that  statutes  pro^^ding  for  the  survival  of  actions, 
beinti  in  derogation  of  the  common  Ibw,  are  to  be 
strictly  construed but  in  other  eases  it  is  held 
that,  as  they  are  remedial,  they  should  be  liberally 
construed.'* 

[i  251]    c  BetrospectiTe  Oxrentlon  of  Statute. 

Whether  a  statute  changing  the  rule  as  to  the  abate- 
ment of  actions  by  the  death  of  a  party  applies  to 
actions  pending  at  the  time  of  its  enactment,  or  to 
causes  of  action  which  accrued  prior  to  its  enact- 
ment, is  a  question  of  construction."  A  statute  pro- 
\nding  for  the  survival  of  actions  does  not  apply  to 
an  action  which  had  abated  by  the  death  of  a  party 
prior  to  its  taking  effect;"  and  statutes  abating 
certain  actions  on  the  death  of  either  party  some- 
times expressly  except  from  their  operation  pending 
actions."   Statutes  for  the  survival  of  actions  some- 


times expressly  provide  that  they  shall  apply  to 
causes  of  action  which  have  accrued  and  have  not 
abated  before  the  statute  takes  effect,  and  such 
statutes  are  constitutional.^  But  such  a  statute  does 
not  aj)ply  to  actions  already  abated  by  death  at  the 
time  it  took  effect.'^  And  it  has  been  held  that  a 
statute  providing  for  the  revival  of  actions,  as  ap- 
plied to  actions  which  bad  abated  at  the  time  it  was 
enacted,  is  unconstitutional.** 

252]  d.  Artifldal  PersonB.  A  statute  provid- 
ing that  on  the  death  of  either  party  to  a  suit,  the 
executor  or  administrator  of  such  deceased  party 
shall  have  full  power  to  prosecute  and  defend  the 
suit  to  final  judgment  applies  to  natural  persons 
only  and  not  to  artificial  persons  like  a  corporation.** 

253]  3.  Effect  of  Death  in  Equity.*^  As  a 
general  rule,  the  death  of  a  party  tb  a  suit  in  equity 
abates  the  suit,  although  the  interest  which  he  has  in 
the  suit  or  which  he  represents  survives;*"  but  the 
abatement  does  not  amount  to  a  determination  of  the 
suit.  Its  effect  is  merely  to  interrupt  or  suspend 
the  proceedings  until  new  parties  are  brought  before 
the  court  and  the  cause  put  in  motion  again  by  bill 
of  revivor.**  Where,  however,  the  interest  which  the 
deceased  party  represented  does  not  survive,  or  sur- 
vives to  one  already  a  party,  hia  death  causes  no 
interruption  in  the  proceedings."  But  where  the  sole 


■a.  See  the  federal  cases  cited 
svpra  note  SS.    And  see  tnfra  I  823. 

33.  Barker  v.  Hannibal,  etc,  R. 
Co..  »1  Mo.  86,  14  SW  S80;  Showen 
V.  Metropolitan  St.  R.  Co.,  164  Mo. 
A.  41.  148  SW  1S6. 

34.  Wynn  v.  Tallapoosa  County 
Bank.  168  Ala.  461f,  &3  S  228  ;  Craw- 
fordvllle  Trust  Co.  v.  Ramsey,  (Ind.) 
S8  XB  177;  Hooper  v,  Oorham,  46  Me, 
209  ;  Himt  v.  Whitney,  4  Mass.  620. 
See  Forrester  v.  Southern  Pac  Co., 
(Nev.)  134  P  76s.  See  also  Infra 
f  30?. 

35.  Loomts  T.  Ives,  16  Pick. 
<Mass.)  435;  Holyoke  v.  Hasklns,  9 
Pick.  (Mass.)  269;  Lovick  v.  Pal- 
metto Nat.  Bank.  76  S.  C.  500.  67  SE 
S-T;  Itirshall  v.  McAllister,  18  Tex. 
Civ.  A.  159.  43  SW  1043.  See  gen- 
erally Statutes  [36  Cyc  1216  et  seq]. 

ta]  OonatrnotloiL  ot  atatntes. — (1) 
In  Marshall  v.  .  McAllister,  18  Tex. 
CiT.  A.  159,  43  SW  1043.  It  was  held 
that  under  Rev.'  St  (1896)  art  3363a. 
providing   that  actions  pending  for 

Sersonal  Injuries  not  Resulting  In 
eath  should  survive,  an  action 
founded  on  an  Injury  occurring  be- 
fore tl^e  enactment  of  said  law  did 
not  abate  by  the  death  of  the  in- 
jured person  after  Its  enactment. 
<2)  But  In  Liorlck  v.  Palmetto  Nat. 
Bank.  76  S.  C.  500,  57  BE  627,  It  was 
held  Chat  the  amendment  of  Civ. 
Code  Cie02)  i  2859,  by  act  of  March 
7,  1905,  ao  as  to  inovlde  that  causes 
of  action  tor  Injuries  and  trespass 
to  rea.1  estate  and  Injuries- to  person 
and  personal  propertr  should  survive 
against  personal  or  real  representa- 
tive of  the  deceased  person  and  legral 
representattves  of  insolvent  persons, 
was  not  retroactive. 

30.  Fltsserald  v.  Western  Union 
TeL  Co.,  If  Tex.  Civ.  A.  148.  40  SW 
421. 

[al  Actions  '*wlileh  are  now  pend- 
lagr." — A  statute  providing  that  ac- 
tions of  trespass  which  are  now 
pending  for  Injury  to  personal  prop- 
erty shall  survive  to  and  against 
the  executors  of  the  parties  does  not 
apply  where  one  of  the  parties  died 
before  the  statute  was  passed.  Loom- 
Is  V.  Ives,  16  Pick.  (Mass.)  435.  See 
Holyoke  v.  Hasklns,  9  Pick.  (Mass.) 
259. 

37.  Jones  V,  Howells,  8  Oh.  Dec. 
(Reprint)  137,  5  ClncLBul  851. 

38.  Pritchard  v.  Savannah  St.,  etc., 
R  Co..  87  Oa.  2»4,  IS  SE  493.  14 
LBJL  7S1  and  note;  Missouri,  etc.,  B- 


Co.  V.  Settle.  19  Tex.  Civ.  A.  867, 
47  SW  825;  Marshall  v.  McAllister, 
18  Tu.  Civ.  A.  159,  48  SW  1048: 
Houston,  etc,  R.  Ca  v.  Rogers,  16 
Tex.  Civ.  A.  680.  89  SW  1112. 

SB.  Fltsgerald  vt  Western  Union 
TeL  Co.,  ITTex.  Civ.  A.  148,  40  SW 
421. 

-4(k     Tucker   v.   Bums,   2  Swan 
(Tenn.)  35. 
Oonstltntlonallty ;  vested  xigbim  see 

Constitutional  Law  [8  Cyc  920}. 

41.  Torry  v.  Robertson,  24  Miss. 
192. 

Abatement  by  dlssolntlon  of  oor- 
poratlon  see  supra  S  216. 

43.  Survival  of  oanses  of  sotlon 
and  snits  In  egnlty  see  Infra  B  312 
et  seq. 

43.  Insley  v.  U.  S.,  160  TJ.  8.  612, 
14  set  158,  37  L.  ed.  1168;  Glenn  v. 
Clapp,  11  GUI  &  J.  (Md.)  1;  Brooks 
V.  Jones,  5  Lea  (Tenn.)  244:  Hardy 
v.  Hull,  14  Sim.  21,  37  Bi^Ch  21,  -60 
Reprint  263. 

[a]  ICaterlal  parties.i — As  respects 
the  question  ot  abatement,  every 
party  must  be  considered  a  material 

Sarty,  whose  Interest,  as  claimed  by 
tm  on  the  record,  is  material.  Glenn 
v.  Clapp,  11  Gill  &  J.  (Md.)  1. 

44.  U.  S. — Clarke  v.  Mathewson, 
12  Pet.  164,  9  L.  ed.  1041;  Hoxle  v. 
Carr.  12  P.  Caa.  No.  6,802,  1  Sumn. 
178;  Melius  v.  Thompson,  16  F.  Cas. 
No.  9,40^  1  CUfC.  126. 

Ala. — Dickens  v.  Dickens,  174  Ala. 
806,  66  S  806. 

DeL — Johnson  v.  State,  7  DeL  878. 

Pla. — ^Lukens  Gulf  Cypress  Co.  v. 
Cochran,  61  8  630;  Worley  v.  Dade 
County  Security  Co.,  52  Fla.  666,  42 
8  527. 

111. — ^Kronenberger  v.  Helnemann, 
104  IlL  A.  166. 
Ky. — Crook      Tnrpln,  10  B.  Uon. 

243. 

Mich. — Zoellner  v.  Zoellner,  46 
Mich.  511,  8  NW  831;  Webster  v. 
Hitchcock,  11  Mich.  56. 

See  also  Equity  [16  Cyc  201,  863]. 

"The  death  of  either  party,  pending 
the  suit,  does  not,  where  the  cause  of 
action  survives,  amount  to  a  determi- 
nation of  the  suit.  It  might,  in  suits 
at  common  law,  upon  the  mere  prin- 
ciples of  that  law,  have  produced  an 
abatement  of  the  suit,  which  would 
have  destroyed  it  But  in  courts  of 
equity,  an  abatement  of  the  suit,  by 
the  death  of  a  party,  has  always  been 
held  to  have  a  very  different  effect; 
for  such  abatement  amounts  to  a 


mere  susiwnslon,  and  not  to  a  deter- 
mination, of  the  suit.  It  may  again 
be  put  In  motion,  by  a  bill  of  revivor, 
and  the  proceedings  being  revived, 
the  cause  proceeds  to  Its  refrular  de- 
termination, as  an  original  bill.".  Per 
Story,  J.,  In  Clarke  v.  Mathewson,  12 
Pet.  (U.  S.)  164, 171,  9  L.  ed.  1041.  And 
see  Melius  v.  Thompson,  16  F.  Caa 
No.  9,  405,  1  Cliff.  125.  In  De  Agreda 
V.  Mantel.  1  AbbPr  (N.  T.)  180,  the 
court  said  that,  although  the  suit 
abates  only  as  to  the  Interest  of  the 
deceased,  yet  the  death  may  render 
the  suit  more  or  less  defective  In 

Sroportion  as  the  interests  of  the 
eceased  party  were  connected  with 
other  rights  In  litigation  in  the 
cause. 

[al  Death  of  sole  plaiatut  or  de- 
fendant.— In  New  Jersey,  Irreapecttve 
of  statute,  the  rule  is,  that  wnere  a 
sole  plalntifT  or  sole  defendant  dies 
before  decree  the  suit  cannot  be  re- 
vived at  the  Instance  of  defendant 
or  his  representatives.  Benton  v. 
Wolverton,  16  N.  J.  Eq.  110. 

[b]  Disoretlon  of  court. — ^When  a 
sole  party  to  a  suit  In  chancery  died, 
and  It  became  necessary  to  make  an 
application  to  the  court  to  continue 
the  suit  In  the  name  of  4il3  adminis- 
trator or  executor,  it  was  always  in 
the  discretion  of  the  court  to  grant 
or  refuse  the  application.  In  re  Pal- 
mer, 116    N.  T.  493,  22  NB  221. 

46.  Gainer  v.  Gainer,  30  W.  Va. 
390,  4  SE  424;  Fallowes  v.  William- 
son, 11  Ves.  Jr.  806,  32  Reprint  1106. 
In  Gainer  v.  Gainer,  supra.  Green, 
J.,  said:  "I  deem  it  here  sufficient 
to  refer  to  some  text-books  for  In- 
stances In  which  a  revival  of  a  chan- 
cery cause  Is  not  deemed  necessary 
because  of  the  peculiar  character  of 
the  cause.  One  is  In  the  case  of  trus- 
tees and  executors,  when  one  dies, 
not  having  possessed  any  of  the  prop- 
erty In  question,  or  done  any  act 
relating  to  It  which  may  be  ques- 
tioned In  the  suit.  Again,  where  the 
suit  Is  by  husband  and  wife  In  right 
of  the  wife,  and  the  huaband  dies 
under  clrcum8t;|.nce8  which  admit  of 
no  demand  by  or  against  his  repre- 
sentative; or  when  one  of  several 
creditors,  suing  on  behalf  of  himself 
and  other  creditors,  dies;  or  when  one 
of  several  Joint-tenant  plaintiffs  dies; 
or  when,  after  a  decree,  that  defend- 
ant should  Interplead  the  plaintiff  In 
a  bill  of  Interpleader,  dies — In  these 
causes,  and  doubtless  In  others,  the 
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parfy  to  a  suit  dies,  and  his  interest  does  not  survive 
to  another,  the  abatement  caused  by  hia  death  will 
necessarily  end  the  whole  suij.*" 

[$  254]  '4.  Effect  of  Death  in  Admiralty.  Id 
admiralty  the  death  of  a  party  does  not  abate  a  suit 
in  rem,  bat  a  soit  in'  personam  abates,  subject,  how- 
ever, where  the  cause  of  action  survives,  to  rig^t  of 
revival  and  continuance  in  the  name  of  the  personal 
representatives  of  the  deceased.*^ 

[$  255]  6.  Death  of  Nominal  Plaintiff.  It  is 
well  settled  as  a  general  rule  that  the  death  of  a 
nominal  plaintiff  will  not  abate  the  suit,  either  in 
equity  or  at  law.**  In  some  jurisdictions  it  is  so 
provided  by  statute/^  The  suit  proceeds  in  the  name 
of  the  real  iSarty  in  interest,"*  and  need  not  be 
re^dved  in  the  name  of  the  representatives  of  the 
deceased.*^  « 

Action  "by  agent  for  use  of  principal.  An  action 
by  an  Ageat  for  the  use  of  the  principal  is  virtually 
an  action  by  the  principal,  and  the  death  of  the  agent 
will  not  affect  the  suit."^- 

'  Death  of  next  friend.  A  suit  brouglit  by  minors 
is  not  abated  by  the  death  of  their  friend,  in  whose 


character  of  th«  Bult  Itself  would  be 
good  cause  shown  why  the  suit  should 
not  be  discontinued  because  of  the 
plaintiff's  death,  which  had  been  sug- 
gested of  record.' "  See  also  Cave  v. 
Cork,  2  Y.  &  ColL  130,  21  EngCh  ISO, 
68  Reprint  57.  „  _ 

46.  Jones  V.  Bimes,  43  Ch.  D.  C07; 
Burstall  v.  Pearon,  24  Ch.  D.  126; 
Andrew  v.  Altken,  21  Ch.  D.  176. 

[a]  Costs. — If  the  whole  ground 
for  a  suit  hap  been  removed  by  the 
death  of  the  complainant,  the  court 
will  not  hear  an  arRument  on  the 
merits  merely  for  tne  purpose  of 
determinlngr  the  question  of  costs. 
Johnson  v.  Thomas,  2  Paige  (N.  Y.) 
377. 

47.  Penballow  v,  Doane,  3  Dall. 
(U.  S.)  54,  1  L.  ed.  507;  The  James  A. 
Wright,  13  P.  Cas.  No.  7,191,  10 
Blatchf.  IfiO;  Nevltt  v.  Clarke,  18  F. 
Cas.  No.  1 0, 1 3  8,  Olcott  316.  See 
Admiralty  [1  Cyc  8531. 

48.  U.  S. — Campbell  v.  Strong:,  4 
F.  Cas.  No.  2,367a,  Hempst  265. 

Ala. — Tait  V.  Frow,  8  Ala.  643; 
Bates  V.  Terrell,  7  Ala.  129. 

Oa. — Martin  v.  Lamb,  77  Qa.  252, 
3  SE  10. 

Ill, — Foreman  Shoe  Co.  v.  Lewis, 
191  IH.  155,  60  NE  971  [aff  92  111. 
A.  5541:  Smollkowski  v.  I^albe,  170 
IIL  A.  181;  Phillips  v.  Wilson,  25  111. 
A.  427. 

iTid. — Wright  V.  Rogers,  26  Ind.  218. 

Miss. — Tucker  v.  Wilson,  68  Mlsa. 
693,  9  S  898,;  Anderson  v.  Leland,  46 
Miss.  290 ;  Denton  v.  Stephens,  82 
Miss.  194;  Grand  Gulf  Bank  v.  Jeffers, 
20  Mis«.  486;  Humphreys  v.  Irvine, 
14  Miss.  205. 

Mo. — Byers  v.  Jacobs,  164  Mo.  141, 
64  SW  156. 

Pa. — Mehaffy  v.  Share,  2  Penr.  &  W. 
361.  But  It  has  been  held  that  It  is 
error,  when  an  action  ts  brought  for 
the  use  of  another,  and  the  nominal 
platntitC  dies,  to  swear  the  Jury  and 
try  the  cause.  In  the  name  of  the  ces- 
tui que  use.  Hess  v,  Heaa,  2  Rawle 
67. 

Tex. — Moore  v.  Bice,  61  Tex.  289; 
Clark  V.  Hoplclns,  34  Tex.  139;  Price 
V.  Wiley,  19  Tex.  142,  70  AmD  828. 

Eng. — ^Waller  t.  Hanser,  2  Bulstr. 
134,  80  Reprint  1011. 

But  see  Morrison  T.  I>eaderlclE,  10 
Humphr.  (Tenn.)  842  (where  it  was 
held  that,  where  a  bill  is  Hied  In  the 
name  of  an  assignor  for  the  benefit 
of  the  assignee,  on  the  death  of  the 
assignor  the  suit  abates). 

X>nt3i  of  plalntlS  Bolnff  In  rmr*- 
MBtstlT*  oapMi^  see  infra  I  257; 

Death  of  pnhUo  offloer  see  infra 
I  259. 

[a]  It  SHUrt  npMT  from  the  peti- 
tion that  plaintiff  sues  for  the  use  of 
another,  and  where  it  does  not  so 


appear  his  death  abates  the  action, 
unless  his  legal  representatives  either 
come  in  voluntarily  or  are  brought  in 
and  made  parties  plaintiff.  Price  v. 
Wiley,  19  Tex.  142,  70  AmD  323. 

lb]  Cult  to  aij<da  »  nnlsanos, — ^A 
suit  by  a  citizen  In  his  own  name 
for  an  Injunction  against  a  liquor 
nuisance,  under  Acts  of  20th  General 
Assembly,  c  148,  providing  that  un- 
der certain  circumstances  a  citizen 
may  so  sue,  does  not  abate  on  the 
death  of  plaintiff.  Geyer  v.  Douglass, 
85  Iowa  93,  52  NW  111. 

[c3  flame  party  plalatUt  and  re- 
lator.— Where  a  relator  claims  In- 
terest in  a  suit,  and  proceeds  by  blU 
as  well  as  by  Information  to  make 
himself  both  plaintiff  and  relator,  the 
suit  abates  by  his  death;  but  where 
the  suit  is  merely  an  information, 
the  proceedings  can  only  abate  by 
determination  of  the  Interest  of  de- 
fendant. Waller  v.  Hanger,  2  Bulstr. 
134,  80  Reprint  1011.  See  also  Atty.- 
Gen.  V.  Haberdashers'  Co.,  15  Beav. 
397,  Bl  Reprint  591. 

49,  See  statutes  of  the  several 
states. 

[a]  Oonstrootlon  of  >iatat«^~The 

act  of  1825,  providing  that  "In  all 
suits  prosecuted  in  the  name  of  one 
person  for  the  use  of  another,  the 

Eerson  for  whose  use  the  suit  is 
rought  shall  be  held  the  real  party 
on  record."  etc.,  was  desired  to  pre- 
vent the  death  of  the  nominal  plain- 
tiff from  working  an  abatement  of  the 
suit,  but  applied  only  to  courts  of  law 
and  not  to  courts  of  equity.  Morri- 
son V.  Deaderlck,  10  Humphr.  (Tenn.) 
342. 

[b]  Death  before  oomnonoemeat  of 

aotltnu — A  statute  providing  that  an 
action,  commenced  in  the  name  of 
a  nominal  plaintiff  for  the  use  of 
another,  shall  not  abate  by  the  death 
of  plaintiff,  does  not  authorise  the 
Institution  of  an  action  In  the  name 
of  a  nominal  plaintiff  already  dead. 
Jenks  V.  Edwards,  6  Ala.  148.  But 
the  contrary  doctrine  was  held .  In 
Denton  v.  Stephens,  82  Miss.  194,  on 
the  ground  that  such  a  course  could 
not  affect  the  rlgrhts  of  the  equitable 
owner. 

ea  Bates  V.  Terrell,  7  Ala.  129: 
Tucker  v.  Wilson,  68  Miss.  693,  9  8 
898;  Humphreys  v.  Irvine,  14  Miss. 
205;  Clark  v.  Hopkins,  84  Tex.  139; 
Price  V.  Wily,  19  Tex.  142,  70  AmD 
328;  and  other  cajsos  in  the  precedlngT 
note. 

51.  Clark  T.  Hopkins.  84  Tex.  119; 
and  other   cases  in  the  precoding 

notes. 

mevlTal  of  suit  en  death  of  nomi- 
nal plaintiff  see  infra  t  468.' 

68.  Martin  v.  Lamb,  77  Oa.  262,  8 
SB  10. 


name  they  sued;  and  when  th^  have  attabed  then- 
majority  they  may  appear  and  prosecute  the  suit 

as  adults." 

Action  by  corporation  sole.  The  death  of  pluntiff 
in  the  suit  by  a  corporation  sole  does  not  abate  the 
suit,  when  instituted  by  plaintifE  in  his  corporate 
capacity." 

Suit  to  protect  homestead  right  The  death  of 
a  wife,  who  is  complainant  in  a  suit  to  protect  a 
homestead  right,  does  not  abate  the  action,  if  there 
are  children  surviving." 

t$  256]  6.  DeatJi  of  Beneficial  or  Eavitable 
Puty.  In  the  absence  of  statutory  provision  to 
the  contrary,  it  has  been  held  that  a  suit  abates  cm 
the  death  of  the  beneficial  or  equitable  plaintiff  for 
whose  use  U  was  brought.'*  In  most  states,  however, 
under  the  statutory  provisions,  a  suit  by  a  trustee  or 
nominal  plaintiff  will  not  abate  on  the  death  of  the 
cestui  que  trust  or  beneficial  plaintiff,  but  may  be 
continued  as  brought" 

Death  of  one  beneficiary.  Thedeathof  oneof  the 
beneficiaries  of  a  trust  during  -the  pendency  of  an 
action  by  the  trustees  agamst  a  third  person  in  rela- 

ta]  Aotlon  hj  iMtnk  ptMldMtt^ 
ere  an  action  Is  brought  on  behalf 
of  a  bank  In  the  name  of  its  presi- 
dent, his  death  does  not  abate  the 
action.  Wright  v.  Rogers,  26  Ind. 
218. 

53,  Tucker  v.  Wilson,  68  Miss.  693, 
9  S  898.  See  Infra  S  267.  See  also 
Infants  [22  Cyc  670,  671). 

M.  Ezell  V.  Giles  County  Justices, 
3  Head  (Tenn.)  586;  Pelts  V.  Mem- 
phis, 2  Head  (Tenn.)  650;  Polk  v. 
Plummer,  2  Humphr.  (Tenn.)  500,  37 
AmD  566.  But  see  to  the  contrary 
Daniel  Ch.  Pr.  28. 

65.  Shoemaker  v.  Collins,  49  Mich. 
595.  14  NW  559. 

Se.  Barker  v.  Bethune,  8  Go.  159; 
McLaughlin  v.  NellL  25  N.  .C.  294. 


[a]  roTeoIosnre, — Thus  it  has  been 
held  that  In  a  claim  case  brought  to 
foreclose  a  mortgage  oy  A  for  the 
use  of  B,  administrator  of  C,  the 
death  of  B  suspends  the  ease,  until 
the  legal  representative  of  C  Is  made 
a  party.  Barker  t.  Bethune,  3  Ga. 
169. 

[b]  Aotlon  on  hond.! — In  Logan  v. 
State,  39  Md.  177.  a.nd  State  v.  Dor- 
sey,  8  GUI  &  J.  (Md.)  75.  It  was  held 
that,  where  a  suit  Is  brought  on  a 
bond  for  the  use  of  an  individual, 
the  Individual  for  whose  use  it  is 
entered  is  '  not  the  legal  plaintiff. 
The  use  Is  entered  only  for  the  pro- 
tection of  his  equitable  Interest,  and 
If  he  dies  pending  the  suit  his  death 
is  not  the  subject  of  a  plea,  but  the 
suit  goes  on  as  if  he  were  still  living 
or  the  use  had  never  been  entered. 
But  In  McLaughlin  v.  Neill,  25  N.  C. 
294,  where  It  was  held  that,  where 
an  action  Is  brought  on  an  offlclal 
bond  for  the  benefit  of  a  person  In- 
jured, In  the  name  of  tbe  state  or  of 
an  officer  of  the  state  to  whom  the 
bond  Is  made  itayable,  it  ts  the  action 
of  the  relator,  and  on  his  death  Is 
abated  as  other  actions  abate  by  the 
death  of  plalntiCT,  unless  revived  In 
the  manner  prescribed  by  law.  And 
In  Johnson  v.  State,  7  DeL  S7S,  it  Is 
held  that  in  an  action  by  the  state 
on  a  bond  taken  in  the  name  of  the 
state,  the  party  for  whose  use  and 
benent  the  action  Is  brought  la  the 
real  plalntlfF,  and  on  his  death  the 
action  abates  until  the  death  is  sug- 
gested and  admitted  on  the  records 
and  the  legal  representative  made  a^ 
party  by  substitution.  Compare  Har* 
vey  v.  Baltimore,  etc,  B.  Co.,  TO  Hd. 
319,  17  A  88. 

87.  Ala.— Tait  v.  Prow.  8  Ala.  645; 
Gray  v.  Turner,  7  Ala.  30. 

Oa- — -People's  Nat.  Bank  v.  Cleve- 
land. 117  Qa..  908,  44  SB  20;  Artope 
V.  Goodall.  68  Oa.  318  (holding  that  If 
a  trustee  in  whom  the  legal  title  Is 
vested  brings  suit  for  real  property. 
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jaaa  to  the  tmot  proper^  er  estate  does  not  abate 
the  action."* 

Dwth  of  lunatic  In  the  absence  of  a  aiatnte, 
the  deatti  of  a  Innatie  xe^reaented  by  his  oonunittee, 
pending  a  salt  against  him,  abates  the  suit,  as  the 
committee  thereby  becomes  functus  officio.  Snch  a 
suit  must  be  levired  and  proceeded  with  in  the  name 
of  Qie  limati^s  penonal  zepresmtatives  or  heirs,  and 
any  proceedings  had  after  his  death  before  rerivdf 
are  void." 

Death  of  ward.  And  a  suit  by  a  tmstee  of  an 

intemperate  perscm,  to  set  aade  a  conveyance  made 
by  bis  ward  after  plaintiflTs  appointment  abates  on 
the  deatii  of  the  ward,  and  cannot  be  revived  and 
proseented  by  his  heirs* 
Acfcion  f«  death  by  wrongful  act  Under  some 


of  the  statutes  giving  a  rig^t  of  aelion  for  death 
by  wrongful  aet,  bt^  not  under  all,  such  an  action 
abates  on  the  d^th  of  the  statutory  beneflciaiy.'^ 

Sala  of  infant's  ml  estate.  A  proceeding  in 
diancexy  for  the  sale  of  real  estate  of  an  infant  can- 
not be  regarded  as  an  adversary  suit  anA  does  not 
abate  upon  the  death  of  the  infant,  who  was  a  party 
to  the  proceedings.*' 

£(  257]  7.  Death  of  Person  Sning  In  Bcpreson- 
tamre  Oapadfy.  As  a  general  rule,  in  some  states 
by  express  statutory  provision,  an  action  prose- 
ented. by  a  person  in  a  representative  capacity  does 
not  abate  on  the  death  of  such  par^  pending  the 
action.*"  This  rule  has  been  applied  for  example  to 
suits  by  next  friend,**  by  executors  and  a^inis- 
trators,    by  trustees  ge^erally,^  by  the  committee 


and  the  eurtnl  que  trust,  who  1b  a 
married  woman,  dies  pendente  lite, 
and  Uiwa  1b  no  administration  on  her 
estate,  the  action  does  not  abate,  but 
mar  be  continued  for  the  recover;  of 
the  property  for  her  heirs);  Flndlay 
V.  Artope,  48  Oa.  6S7;  Garrett  v. 
Brock,  fT^O*.  67«.  ^  , 
lad.— Wrisbt  v.   Rosers,  S<  Ind. 

La. — Ulchenw  v.  Selnadi,  49  ha. 
Ann.  360,  21  8  662.  .  „  ^ 

Mass. — Boyce  v.  Bamea.  11  M«o. 
276  (holdtne  that,  where  the  hidder 
of  a  note  payable  to  bearer  tnntatra 
it  to  an  avent  for  collection,  an  ac- 
tion by  snch  acent  on  the  note  does 
not  abate  by  the  death  of  the  prin- 
cipal). 

Miss. — Lee  v.  Gardiner,  26  Miss. 
S21:  HoU  V.  Brtsooe,  1  Mlse.  19. 

N,  X. — ^Farmers'  LiOan.  etc,  Co.  v. 
Pendleton.  IIB  App.  Div.  606,  101 
KYS  S40;  Ward  v.  Reynolds,  25  Hun 

*85.  .  _^  ^ 

[a]  mevtral  winecesaarr. — ^A  stat- 
nte  providing  that  where  any  person 
shall  institute  a  suit  In  the  name  of 
another,  for  his  own  use,  the  death 
of  the  person  for  whose  use  the  suit 
Is  Instituted  shall  not  abate  It,  hut 
the  same  shall  progress  and  be  tried 
In  the  same  manner  as  if  the  suit 
were  instituted  In  the  name  of  the 
person  for  whose  use  it  was  brourht, 
has  been  held  to  render  unnecessary 
the  revFval  of  the  action,  where  the 
equitable  plaintiff  dies  during  its  pen- 
dency.   Talt  V.  BYow,  8  Ala-  B<3. 

[b1  Action  by  Kzantee  In  name  of 
panoc. — An  action  brought  by  a 
p^ntee  in  the  name  of  his  grantor 
aKslnet  one  who,  at  the  time  of  the 
execution  of  the  deed,  was  In  posees- 
ston  of  the  premises  under  an  ad- 
verse claim  of  titles  does  not  abate 
by  the  death  of  the  grantee,  but  the 
eame  may  be  revived  and  continued 
by  his  devisees.  Ward  V.  Beynolds. 
25  Hon  (N.  T.)  886.  ^  , 

SB.'  Relchert  v.  Missouri,  etc..  Coal 
Co..  331  111.  £38,  88  NS!  166,  121 
AmSR  807  [aif  119  111.  A.  148]  (hold- 
ing that  where  one  of  the  beneflcla- 
Hes  of  a  trust  estate  died  during  the 
pendency  of  an  action  between  the 
trustees  and  lessees  of  the  estate,  it 
was  not  essential  to  suggest  his 
death  and  make  his  personal  repre- 
wntatiTe  a  party) ;  Knoz  v. .  Metro- 
politan EL  R.  Co..  68  Hun  617,  12 
HTS  84S  [aff  128  N.  T.  626,  28 
485]  <holdlng  that  in  an  action  by 
trustees  tcr  damaSM  to  property, 
pUlntilTs  rlghta  are  not  affected  by 
the  death  ox  one  of  the  benettciartea 
subsequent  to  the  commencement  of 
the  action,  the  action  being  for  such 
damages  as  aocrued  prior  to  the  suit). 

6*.  Paxton  V.  Stuart,  80  Va.  873. 
In  Richmond  v.  Adams  Nat..  Bank, 
1S2  Maes.  859,  26  NB  781,  a  father 
hAvtng  died  testate,  the  children,  be- 
ing dissatlafled.  with  the  disposition 
of  the  property)  entered  Into  an  agree- 
ment lor  its  distribution,  which  was 
aliened  by  a  daughter  and  her  hUB- 
butd.  Certain  stocks  were  set  apart 
to  ber.  and  vested  in  trustees  for  the 
we  of  herself  and  husband  for  life. 


and  after  their  deatU  the  property 
was  to  go  to  her  children,  and  if  she 
died  leaving  none,  then  to  her  fa- 
ther's grandchildren.  She  was  after- 
ward declared  Insane,  and  a  guardian 
appointed,  by  whom,  after  her  hus- 
band's death,  a  suit  was  brought  to 
recover  the  property,  and  to  set  aside 
the  trust,  on  the  ground  that  she  was 
Insane  when  she  executed  the  agree- 
ment. She  died  before  trlaL  It  was 
held  that,  aa  the  guardian  had  no 
title  to  the  jproparty  since  the  ward's 
death,  the  bfll  abould  be  dismissed. 

[a]  Bevival  In  name  of  admliiis- 
trator.'  But  a  suit  In  the  name  of  a 
committee  of  an  insane  person  to  re- 
cover a  debt  may  be  revived  In  the 
name  of  the  administrator  of  the  In- 
sane person  on  his  death.  Straight  v. 
Ice,  66  W.  Va.  60.  48  SB  887. 

eCk.  Ex  p.  WilUams;  87  Ala.  647, 
6  S  314. 

ei.  Sanders  V.  liouisvlUe,  etc.,  R. 
Co.,  Ill  Fed.  708,  49  CCA  666;  Mc- 
Hugh  V.  Grand  Trunk  R.  Co.,  2  Ont. 
L.  600. 

ror  fnil  treatment  of  tlds  aveaUon 

see  Death  [13  Cyc  828]. 

ea.  Tilly  V.  Tilly,  2  Bland  (Md.) 
436. 

63.  U.  a— Edwards  v.  MeroanUle 
Trust  Co.,  121  Fed.  203. 

Ala, — ^Wells  v,  American  Mfg.  Co., 
109  Ala.  480,  20  S  186;  McDougald  v. 
Carey,  88  Ala.  820. 

Ark. — ^Bdzlngton  v.  Mathews,  80  Ark. 
666. 

F!a,— Mugge  V.  Jatikson,  60  Fla.  238, 
39  S  167. 

Ga. — Walton  v.  Qee,  46  Ga.  600. 

IlL— McDonald  v.  Algeo,  96  IIL  A. 
79. 

Ind.— ^m^t  v.  Rogers,  86  Ind.  218. 

Ky.— Com.  v.  Southern  Pac.  R  Co., 
127  Ky.  868.  106  8W  468,  82  KyL 
S69. 

Mo. — Reybum  v.  Mitchell,  106  Mo. 
366,  16  8W  592,  27  AmSR  8S0. 

N.  J.— Crane  v.  Ailing,  14  Nj  J.  L. 
698. 

N.  T. — Dickinson  v.  Oliver,  112  App. 
Dlv.  806,  99  NTS  482  [aff  196  N.  T. 
242.  88  NB  44]. 

n:  C— Merrill  v.  Merrill,  it  N.  a 
667. 

Oh. — Greer  v.  Howard.  41  Oh.  St 
691. 

^  W.  Va. — Bell  v.  Humphrey,  >  W.  Va, 

Can. — Crewe-Read  v.  Cape  Breton, 
14  Can.  a  C.  8. 
Vorenia    entitled   to   xettve  see 

infra  I  471  et  seq. 

I>eath  of  nominal  plalntUT  see 
supra  I  I6K. 

Dean     of     puMle     ofBoer  see 

Infra  g  269. 

84.  Tucker  v.  Wilson,  68  Miss.  693, 
9  S  898.  See  supra  S  265.  See  also 
Infants  {22  Cyc  670,  6711. 

Persona  who  naj  eentbne  rait 
see  Infra  f  474. 

66.  Ala — Welte  V.  American  Mortg, 
Co..  109  Ala  430,  20  S  136 ;  Reynolds 
V.  Crook,  95  Ala.  670,  11  3  412. 

Ark. — ^Hemphill  v.  Hamilton,  11  Ark. 
426 :  State  v.  Murray.  8  Ark.  199. 

Oa.— Walton  v.  GUI.  49  Ga.  600. 
.And  aee  Saffold  v.  Banks,  69  Ga.  889. 


Ky. — Fletcher  v.  Sanders,  7  Dana 
346,  82  AmD  96;  Bardstown,  etc.. 
Tump.  Road  CfK  v.  Howell.  17  SW 
481.  ^ 

N.  J.— Crane  v.  Ailing.  14  N.  J.  I* 
693. 

N.  Y. — Conwr  V.  New  York.  189 
App.  Dlv.  446,  124  NYS  860  (cause 
of  action  for  death  resulting  from 
neirtigence) .  And  see  Carolan  v. 
O'Doinell.  141  App.  Div.  463,  126  NYS 
661  (death  of  person  suing  individually 
as  legatee  and  in  his  representative 
capacity  as  executor  to  establish 
validity  of  will). 

N.  C.— Merrill  v.  Merrill,  92  N.  C. 
667  ;  North  Carolina  Univ.  v.  Hughes, 
90  N.  C.  637. 

Tenn. — Brasfteld  v.  Cardwell,  7  t*a 
262;  Stott  V.  Alexander   2  Sneed  650. 

W.  Va. — List  V.  Pumphrey,  3  W.  Va. 
872. 

See  also  Executoni  and  Administra- 
tors [18  Cyc  968]. 

Aotton  for  death  by  wroaffftfl  aot 
see  Death  [13  Cyc  328]. 

Persona  entttled  to  vevlTe  see  infra 
I  476. 

[a1    Action  bj  administrator. — On 

the  death  of  an  administrator.  In  an 
action  to  recover  assets  or  settle  the 
estate  of  his  Intestate,  the  action  does 
not  abate,  but  an  Administrator  de 
bonis  non  may  be  made  a  party.  Crane 
v.  Ailing,  14  K  J.  U  598  ;  State  Univ. 
v..  Hughes.  90  N.  C.  637. 

[b]  Aetifm  1^  ftdmlnlatrator  and 
agent. — Replevin  does  not  abate  by 
the  death  of  pne  who  sued  as  admin- 
istrator and  agent  for  heirs.  Tal- 
vande  v.  CripM,  18  S.  C.  I*  164. 

ee.  Ala— McDougald  v.  Carey,  88 
Ala  320;  Maudlin  t.  Armlstead,  14 
Ala  702. 

Mo. — Reybum  v.  Mltohell,  106  Mo. 
366,  16  SW  692.  27  AmSR  8S9;  Hook 
V.  Dyer,  47  Mo.  214. 

N.  Y. — Paget  v.  Pease,  2  NYS  88S 
faff  8  Sllv.  Sup.  217.  6  NYSv386.  28 
AbbNCas  290]  (holding,  however, 
that  on  the  death  of  the  trustee  of 
a  married  woman,  pending  the  publica- 
tlw  of  the  summons  In  an  action  in 
which  they  are  Joined  aa  sdalntlffs,  the 
action  Is  sftspended  until  nls  auocfessor 
Is  appointed,  when  the  publication  must 
be  commenced  de  novo,  and  a  motion 
or  order  to  suppress  the  publication 
la  unnecessary). 

Pa. — Means  v.  Aasoclate  Reformed 
Presb.  Church,  8  Fa  98  (holding  that 
where  an  action  of  ejectment  for  the 
recovery  of  land  was  brought  In  the 
name  of  a  trustee  for  the  use  of  a 
church,  and  a  recoveiy  was  had,  and 
an  action  was  then  brought  In  such 
trustee's  name  for  the  mesne  profits 
which  accrued  during  the  pendency  of 
the  action  of  ejectment,  and  the  trus- 
tee died,  the  action  did  not  abate  by 
his  death,  and  his  heir  at  law  was 
the  proper  party  to  be  substituted  on 
the  record  to  prosecute  such  action  tc 
Judionent). 

Wis. — State  v.  German  Exch.  Bank, 
114  Wis.  486.  90  NW  570  (receiver). 

See  MIchener  v.  Retnach,  49  La. 
Ann.  360,  21  S  652.  ' 

PetMoe  ontltMl  to  zevive  see  Infra 
f  476. 
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ABATEMENT  AND  REVIVAL 


[§§  257-2^ 


or  guardian  of  a  Itmatie,*'  hy  public  officers,"  and  by 
a  persoD  saing  in  a  repnaentative  capacity  oa  bdialf 
of  himaelf  and  all  otiiera  aiiiiilarly  aituated.'* 

[i  258]  8.  Death  of  Fwaost  Snad  in  Bepraaanta- 
ttfo  OqiMGitjr.  Althon^  there  are  exeeptiona,  the 
general  role  is  that  an  action  proaeeated  against  s 
peraon  in  his  repremtatiTe  capacity  does  not  abate 
by  fbe  deatb  of  sndi  party  pending*  the  aetim.™ 
lliiB  role  has  been  applied  to  suits  against  commit- 
tees of  lunatics,*^  guardians,"  persraial  representa^ 
ttTes,*"  and  txnrtees.^*  But'the  rule  does  not  apply 
where  the  interest  of  a  trustee  defendant  tenninatat 
at  his  death.**  And  where  a  reeaver  died  pending 
an  action  against  him,  and  a  receiver  de  bonis  non 
vas  appointed,  and  do  attempt  was  made  to  revive 


the  aetioD  tor  more  than  a  year,  it  was  held  thai 
a  motion  to  abate  the  action  riiould  be  sua 
tained.'*  j 

[i  2591  9.  Deatt  of  FMnon  Soiiig  or  Siwd 
Ofidal  Opacity."  As  a  general  rnle,  in  somj 
states  by  express  statntoiy  provision,  the  death  oj 
a  public  oflSeer  pending  s  suit  by  or  against  hid 
in  his  official  capacity  doea  not  abate  the  sui^  aj 
his  snecessor  in  office  may  be  made  a  party." 

U  260]  10.  Death  of  One  or  Kore  of  Semza; 
Fhdnttffe— a.  In  OeneraL  At  common  law,  wber< 
there  were  two  or  nwre  plaintiff^  the  death  of  on< 
of  them  abated  the  action,  althooj^  tha  rigfat  oi 
action  suryived.**  Baf  hy  statute^  and  under  similar 
statutes  in  the  United  States,  if  there  be  two  or  more 


BMtti  of  lMB«floiMx  see  supnk  i  2S6. 

[a]  Tnwto*    maA  «K*e»ori^But 

where,  upon  the  death  of  the  vendor 
of  an  estate,  certain  persons  who. 
under  an  order  In  chancery,  had  been 
appointed  trustees  of  the  vendor's  per- 
sona] estate  tot  the  purpose  of  his  will, 
filed  their  bUI  against  the  represaiU- 
tlves  of  the  purchaser  for  specific  per- 
formance of  the  agreement  for  sale, 
and  after  the  commencement  of  the 
suit  one  of  the  trustees,  who  was  also 
executor  of  the  vendor,  died.  It  was 
held  that  the  suit  thereby  became 
wholly  abated.  Cave  v.  Cork,  S  T.  A 
ColL  130.  21  BnsC^  110,  €3  Reprint 
67. 

[b]  A  tiwtos  Im  UqaMaUon  who 

has  alKned  and  sworn  to  the  bill  In 
a  suit  brouffht  by  a  limited  partnership 
aesoclatlon  Is  not  a  party,  and  the 
status  of  the  suit  is  not  atTected  L>y 
bis  aeath.  Manhard  Hardware  Co.  v. 
RothsdiUd,  121  Mich.  S67,  80  NW  707. 

OT.   Snook  V.  Watts.  Seton  1251. 

[a]   m  (1  >  it  was  formerly 

held  that  tlie  death  of  the  committee  of 
a  lunatic  atto-  dacree  did  not  abate 
the  suit,  but.  a  new  cwnmlttee  being 
appointed,  an  order  misfat  be  made 
that  all  subsequent  prooeedlnga  should 
be  in  his  name  as  a  substitute  for  the 
former  committee.  Brjun  v.  Twlss. 
L..  R.  S  Bq.  423:  L^on  v.  Mercer.  1 
Sim.  A  St.  SSC,  1  En«Ch  350,  S7  Re- 
print 143.  (2)  But  where  no  decree 
nad  been  made,  such  an  order  of  sub- 
stltuthm  would  not  be  granted.  Rudd 
Speare,  3  De  O.  A  Sm.  374,  64  Re- 
print 622.  (3)  But  by  A  16  Vict, 
c  36  f  62,  the  substltuUoD  may  be 
made  before  or  after  decne.  Snocric 
Watts.  Seton  1261. 

ea.    See  infra  1  269. 

as.  E>lwaras  v.  Mercantile  Trust 
Co..  121  Fed.  MS.    See  infra  t  262. 

TV.  AriL— Bdilngton  t.  Umtbews,  30 
Ark.  666.   

Ky. — LonlBvUle  v.  Andorson.  84  SW 
873.  27  KyL  143. 

He. — Burleigh  v.  Preotlss,  06  Me. 
192.  49  A  »l». 

Hiss. — Portcmiit  V.  Pendleton.  22 
Mim.  26. 

Tenn. — Jones  v.  Jones,  8  Homphr. 
T05.  • 

Tex.— Parks  v.  LuUmck.  <«t.  A.) 
60  SW  466 

Fsrsou  oAttUd  to  nvtvs  see  Infra 
f  493  et  seq. 

(a1  nsMlas  of  tha  orowm  eee  Rex 
V.  Desroslers.  41  Can.  S.  C.  71. 

n.  Lyon  V.  Mercer.  1  Stm.  A  St. 
S66.  1  BngCh  U6.  67  Reprint  143 
(holdlBK,  that  wher^  after  a  decree 
IB  a  BiSl  in  which  a  lunatic  and  bis 
cwnnlttee  are  defendants^  the  com- 
mittee dies  and  »  new  one  to  appointed. 
It  la  prcqicr,  upon  motloD,  that  the 
eommlttee  should  be  named  as 


contracted  by  him  for  the  benefit  of 
his  ward  doea  not  abate  the  suit). 

[a]  S»«atb  'of  tbs  naxdlaa  ad 
lltam  for  aa  dazeadaat  since 

the  filing  of  an  answer  and  cross  peti- 
tion was  held  no  ground  for  dlacon- 
tinutng  the  trial  in  Rittenhouae  v. 
Porter.  128  SW  386. 

Pwsons  tUto  mmf  sswtvs  aal*  see 
Infra  i  498. 

79.  Portevant  v.  Pendleton,  23  Miss. 
25 ;  Jmes  v.  Jones.  8  Humphr.  (Tain.) 
706 ;  Parks  v.  Lubbock,  (Tex.  Civ.  A.) 
50  SW  466.  See  also  Elxecutora  and 
Administrators  [IS  Cyc  9691. 

[a]  Svtt  br  asort  of  f ov  Ustarl- 
bntiOB^But  fai  Merrill  v.  MerrUI.  91 
N.  C.  667,  it  was  held  that  a  suit  by 
the  next  of  kin  against  an  sdminlstra^ 
tor  for  the  distribution  of  the  estate 
abates  on  the  death  of  the  adminis- 
trator pexfding  the  suit,  as  the  ad- 
ministrator d«  bonis  non  cannot  be 
made  a  party. 

Aoooantav  Mr  _ 
ftlVMi  sea  Infra  1  422.  .. 
Wmnamm  anlaat  wluna  suit  any  ba 

ivvlTaa  see  Infra  |  600.   

74.  Louisville  Andenoo.  84  SW 
673.  27  KyL  14S.  And  see  Burtc^ 
V.  Prentiss.  96  M&  192.  49  A  919. 

[a]  Action  by  «ttr  om  tax  Ulla 
aaidasfc  uistul  ana  tmst  aad  Uaatsa. 
—In  an  action  by  a  city  on  tax  bills 
against  one  who  had  conveyed  her 
real  estate  to  a  trustee  In  a  mere  dry 
or  naked  trust  and  her  trustee.  It  was 
held  that  the  death  of  the  trustee  and 
failure  to  revive  against  his  successor 
did  not  abate  the  action,  since  the  dty 
could  have  proceeded  against  the  real 
on-ner  and  caused  the  taxea  to  be  paid 
out  of  the  rents  and  profits,  and  have 
idaced  tbe  property  In  the  bands  of  a 
receiver  to  effectuate  tbat  ohtect,  or 
might  have  ordered  a  «ale  of  the  equit- 
able Interest  Louisville  v.  AndersMi, 
84  SW  573,  27  KyL  143. 

TS.  Burlelah  TTPrratlss^  9S  He.  192, 
49  A  919. 

Ttt.  Hutchtns  V.  Eddy.  6  Kan.  A 
490,  60  P  944. 

77.  Ohaan  Im  laoambMar  of  oAm 
see  supra  if  230.  231. 

78.  Ark. — Bdilogton  Uatbcws,  SO 
Ark.  666. 

Fla. — Mugge  v.  Jackson,  60  Fla.  336, 
39  S  157  (replevin  against  sheriff). 
(3a.'-Ria»nn  v.  Fowler,  R.  M.  Oiarlt. 

60. 

ni.— HcDonald  V.  Algeoh  H  IN.  A. 

79. 

Ky. — Com.  v.  Southern  Pac  Co:,  127 
Ky.  358,  106  SW  4«,  468,  32  KyL 
239,  250,  286  (suit  by  revenue  agent 
to  compel  listing  of  property  for  taxa- 
tion). 

N.  J.— Sadler  v.  Jeppson.  82  N.  J. 

 Ll  so.  82  A  318   (holding  tbat  the 

svcta  in  all  future  proceedings  In  the  r  death  of  the  overseer  of  the  poor,  by 
cause).   But  In  Rudd  t.  Speare.  S  De  jwhom  a  bastardy  proceeding  was  com- 
O.  A  8m.  S74,  84  Reprint  522.  H  was  menced.  did  not   cause  It   to  abate. 
Hat.  In  a  suit  to  which  a  lunatic  j  since  the  proceeding  was  brought,  not 
<  eommlttee  are  defendants,  the  i  In  a  personal,  but  In  an  otncial,  oa- 
C  tbe  cflfnmlttce  before  decree  ipadty). 

I  warrant  an  order  subsUtoting  i  N.  T. — Dickinson  t.  Oliver,  112  App. 
r  coonnittee  as  defendant.  Dtv.  806.  99  NTS  432  [att  196  T. 

[.ewis  V.  Allen.  C8  Qa.  398  '  243.  88  NE  44]:  People  v.  Donohue, 
I  that  the  death  of  a  soardtao  1 19  KYS  36 :  Matter  of  Mar\in.  1 5  NYS 
i  a  stttt  asainst  hfan  for  a  dabt  iSOa   (boldlnc  tbat  la  a  proceedlag 


under  Laws  [1869]  c  907,  against  a 
county  treastirer.  to  compel  -the  ap.| 
pllcatl<ui  of  taxes  aa  directed  by  law, 
on  the  death  of  tbe  treasurer  pend^t 
Ing  proeaedlngB  befora  a  refercte,  hia 
successor  In  oSce  was  pnn»erly  madei 
defendant). 

N.  C— AnoD..  S  N.  a  188. 

Tenn. — ^Pelts  Memphis,  8  Head: 
650.  ' 

Can. — Crewe-Read  v.  Cape  Breton.. 
14  Can.  S.  C.  8  (acUon  by  mlliifsi 
officer  on  behalf  of  re^ment). 

See  Smith  v.  Blaln.  67  Vt.  658,  32 
A  604. 

[a]  Tha  law  zanrda  tha  aama  of 
tha  oSmv  ta  Us  eAelal  eapadtr  and 

not  his  name  aa  aa  Individual,  and  In 
the  official  name  are  Implied  the  names 
of  all  ttie  successors  to  the  office, 
eadi  one  for  the  time  of  bis  term 
being  tbe  real  plaintiff  in  the  action, 
whether  de9cnt>ed  by  name  or  not  ; 
Felts  V.  Memphis,  2  Head  (Tenn.)  650. 

[b]  Aottoa  oa  officdal  bond. — In  , 
Rabun  v.  Fowler,  R.  M.  Chart  t.  (Ga.)  ' 

i  60.  it  was  held  that  an  action  on  an  i 
official  bond  In  the  name  ot  the  gov- 
ernor does  not  abate  by  the  death  of  ' 
the  govenuM-  pmdlng  the  suit ;  and 
It  may  i>rooeea  to  judgment  without 
amendment  or  sobstltutlon  ot  the  name 
of  the  successor.  Aad  aee  Anonymous, 
2  N.  a  16S  (where  it  was  h^d  tbat 
where  the  oUlme  In  a  bond  Is  a  public 
trustee,  aa  a  vreMeat  of  the  county 
court,  the  action  wOl  not  abate  If  he 
die  pendente  lite). 

fcl  nmXh  of 
At  coomion  law  an  action  did  not  abate 
by  the  death  of  the  attorney-general. 
Waller  v.  Hang«-.  2  Bnlstr.  261,  80 
Reprint  1107. 

a.  Ind.— Meek  v.  RufCDtf,  2  Blackf. 
23. 

Ma— Haven     Brown.  7  Ua.  4S1.  22 
AmD  208. 

Mass. — Cotta  t.  HasUna;  11  Mass. 

Vt — ^Wright  T.  Eadred,  3  D.  Chlpm. 
37. 

Bug- — 1  Ctanyns  IMg.  74;  Leigh  v. 
Bargany.  Cra  Jaa  19,  79  Reprint  IC 
C^pel  V.  Saltonstal,  S  Hod.  249,  17 
Reprint  164  :  Cave  v.  Cork.  2  T.  A  Coll. 
130.  21  BngtTh  130.  63  RMtrlnt  67. 
^^Que. — Brewster  v.  Chllds,  9  LCJur 

[a]  Vhate  la  a  Alatlaetloa  at  oos- 
■loa  law  betweoi  rights  which  survive 
to  the  executor  and  rights  which  sur- 
vive to  the  sur^-ivor,  although  actions 
would  alike  abate  in  both  cases,  In 
actlcns  ex  delicto.  In  case  of  the  dmth 
of  a  sole  plainuo,  not  <mly  did  the 
action  abate,  but  tbe  right  was  gone 
forever.  Not  so  In  the  case  of  the 
death  of  one  of  two  or  more  irtalntinf; 
the  action  abated,  bat  tbe  right  sui^ 
vtved.  Wright  T.  BMred.  2  D.  Chipn- 
(Vt.)  »7. 

[b1  A  wUft  9f  HakS  brooBtit  by  ft 
namber  of  denwndants  was  abated  br 
the  death  of  any  one  ot  them,  and 
the  writ  abated  as  to  all  and  not  as 
to  the  deceased  alonei  Galnea  v.  Conn. 
S  Dana  (Kv.)  231:  Drago  v.  Stead.  1 
Rand.  (23  Va.)  464;  Carter  v.  Cur> 
Qilm.  t21  Va.)  146. 

ao.  St.  s  A  t  whi  m  e  11  i  7. 
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plaintiffiB  and  one  of  them  di^  if  the  cause  of  action 
sorrire  to  the  surviving  plaintiff  or  plaintiffs  the 
writ  or  action  does  not  thereby  abate,  but,  sneh  death 
being  suggested  on  the  record,  the  action  may  pro- 
ceed as  the  suit  of  the  surviving  plaintiff  or  plain- 
tiffs.^' Where  there  are  two  pr  more  parties  plaintiff 
to  a  suit  in  equity,  the  death,  of  one  does  not  abate 
the  suit  where  the  cause  of  action  survives  to  the 


others;^  but  the  suit  abates  as  to  the  deceased 

plaintiff.** 

[$  261]  b.  Suits  by  Ttiutees.  Where  one  of 
two  trustees,  plaintiffs  in  an  action  to  recover  the 
trust  propertj^  dies,  the  action  survives  to  the  other 
trustee."  And  a  suit  by  trustees  in  a  mortgage  to 
foreclose  the  same  does  not  abate  on  the  death  o£ 
one  of  them.*" 


81.  n.  S. — Mosea  V.  Wooster,  116 
U.  S.  385.  6  set  38.  29  U  ed.  391 ; 
Thomas  v.  Oreen  County,  169  Fed.  S39 
(holding  that  U  on«  6t  aeveral  co- 
dbllgees  of  negotiable  bonds  dies  pend- 
ing an  action  thereon,  the  action  may 
be  continued  In  the  name  of  the  sur- 
vivor under  tJ.  &  Rev.  St  [1878]  i  968, 
and.  If  he  recovers,  be  Is  entitled  to 
the  whole  sum  due  on  the  obligation, 
and  thereupcm  holds  the  part  of  the 
recovery  represratlnff  the  interest  oS 
his  decaaaed  coltbllgee  In  trust  for 
those  entitled  thereto,  the  obligor  hav- 
tag  no  Interest  tn  the  distribution  of 
the  recovery):  Thomas  v.  Oreen 
County,  14«  VeA.  969,  77  CCA  487 
(to  the  same  effect). 

Ala. — Long  V.  Kansas  City,  etc.,  R. 
Ca,  170  Ala.  635,  64  S  62 :  Borrows 
V.  Pickens.  129  Ala.  648.  29  S  6«4 ; 
Rosser  v.  Timberlake.  78  Ala.  162 ; 
Evani«  V.  Welch.  63  Ala.  260 ;  Powell 
T.  Glenn.  21  Ala.  45S ;  Bebee  t.  UUler, 
Minor  364. 

Cal. — Gomes  v.  ficanlan,  2  Cal.  A 
579.  84  P  60. 

D.  C. — Corbett  V.  Pond,  10  App.  17. 

Ga. — Castor  v.  Pace.  24  Oa.  137. 

IlL — Speck  V.  Ptlllman  Palace  Car 
Co,  121  ItL  88.  12  NB  213. 

lad. — ^Hess  V.  Lowrey,  122  lod.  226, 
IS  KE  166.  17  AmSR  366,  7  LRA  90 ; 
Meek  v.  Ruffner,  2  Blactcf.  23. 

Ky.— Duff  V.  Combs,  182  Ky.  710.  117 
EW  269:  Robinson  v.  PlkevHle  Bank, 
108  Ky.  889,  66  SW  660,  22  I^L. 
42 :  Smith  V.  Fer^Bon.  S  Hete.  424 ; 
Lewis,  etc..  Rood  Co,  v.  miomas,  8 
SW  907.  8  KvL.  872. 

La. — HcCora  v.  West  Felldana  R. 
Co..  1  Rob.  61ff. 

Me. — Barron  v.  Bturlll,  86  Me.  66, 
29  A  93ff;  Treat  v.  Dwlnel,  59  Me. 
841 :  Haven  Brown,  7  He.  421,  22 
Amr>  208. 

Mass. — Darllnar  t.  Blackstone  MfK. 
Ca.  16  Oray  18? :  Richardson  v.  Pond, 
15  Oray  387 ;  TVler  v.  Mather,  9  Gray 
1Z7 :  Cutts  V.  Haskins.  11  Mass.  5ff. 

Minn. — ^Northneas  v,  HUlestad,  87 
Ubm.  304,  91  NW  1112;  Landls  v. 
Olds.  9  Minn.  90. 

MJss. — Christian,  etc,  Co.  v,  Dantiler 
Lumber  Co..  78  Miss.  74.  28  B  788. 

Mo. — ^Keyser  v.  RawllngB,  22  Mo. 
121 ;  Carlisle  v.  RawUngs.  18  Mo.  166. 
Compare  cyRomln  v.  Kelly  The  Printer 
Cmt>^.  156  Mo.  A  »1,  186  SW  1011. 

Nebr, — Jameson  v.  Bartlett.  68  Nebr. 
138.  88  NW  880. 

N.  J. — PTeebom  t.  Demnaii,-  8  N.  J. 
L.  142. 

N.  T. — Webeter  v.  Kings  County 
Trust  COi,  146  N.  T.  276,  89  NE  964  ; 
Hawkes  v.  ClSJSy,  122  App.  Dlv.  646, 
107  XTS  634:  Bhaie  v.  Schantz,  86 
Hun  <22;  Doherty  v.  Matsell,  54  N. 
y.  Super.  17;  LachaJse  v.  Ubby,  21 
HowPr  882;  Dyckman  Alloi,  2 
HowPr  17;  Brown  v.  Btorrt  t  Falge 

X.  Cocglns  T.  Flytbe^  114  N.  C. 
374.  19  SB  701;  Bond  v.  HUton.  61 
N.  C.  180. 

Pa. — Stmtbers  v.  Peacock,  3  WklyNC 
517. 

B.  C. — Syme  v.  Sanders,  31  B.  C.  L. 
332;  Boyleston  v.  Cordeg,  16  S.  C.  L. 
144. 

Tenn. — Heald  Wallace,  108  Tenn. 
14<,  71  SW  80. 

Tex. — Watrotu  v.  MoGrew,  18  Tex. 
60S. 

Vt. — Wright  V.  Endred,  2  D.\  Chlpra. 

Va.— McMnrray  v.  Dickson,  106  Va. 
606,  S4  8E  481 ;  Beckbam  r.  Duncan, 
5  8E  f  90 ;  Ctarkaon  v.  Booth,  17  Gratt 
tS6  Vs.)  490;  Nichols  v.  Campbell,  10 
Gratt.  (61  Ta.)  580;  Boae  Surges^ 


10  Leigh  (87  Va.)  186 ;  Halrston  v. 
Woods,  9  Leigh  (36  Va.)  30.8. 

Eng. — Wilson  v.  Wilson,  '  L.  R.  9 
Eq.  462  :  Cave  v.  Cork,  2  T.  A  Coll. 
130.  21  EngCh  130.  »3  Reprint  67;  2 
Tldd  Pr.  lllfr  et  seq. 

See  Rowe  v.  Shenandoah  Pulp  Co., 
42  W.  Va.  651,  26  SB  880,  67  AmSR 
870  and  note. 

Bevirsl  or  eoatlvMaee  on  death 
of  one  or  more  of  mvwwnX  plaiatUts 
see  Infra  t|  469,  470. 

[a]  Asmmpait  by  several  plaintiffs 
does  not  abate  Iqr  tiie  death  of  one 
of  theuL  Meek  v.  Ruflner*  2  Blackf. 
<lnd.)  28. 

[b]  Tissya—  anare  oiamawn  fre*it 
(1)  survives  to  the  coplalntiffs  on  the 
death  of  one  of  several  plalntlffa 
Haven  v.  Brown,  7  Me.  421,  22  AmD 
208;  Boyoton  v.  Ree;^  9  Pick., (Mass.) 
628.  (2)  But  the  action  abates  as  to 
the  deceased  plaintiff.  Rowe  v.  Shen- 
andoah Pulp  Co.,  42  W.  Va.  661,  26 
SE  320,  67  AmSR  870  and  note. 

[c]  An  action  to  reoorer  a  penalty 
does  not  abate  on  the  death  of  one 
of  several  plalntliis  where  the  cause 
of  action  survives.  Moses  v,  Wooater. 
116  U.  S.  285,  6  sot  S8.  29  L.  ed.  891. 
Where  two  Joint  creditors  commence 
an  action  oul  tam.  as  being  "the  parties 
aggrieved,  to  recover  the  penalty 
given  by  statute  against  fraudulent 
conveyances,  and  pending  the  action 
one  of  plaintiffs  dies,  the  action  sur- 
vives to  the  surviving  plaintiff.  Wright 
V,  Eidred,  2  D.  Chlpm.  (Vt)  87. 

Ud]  A  pstition  by  soma  of  sereral 
ants  against  others  to  have  land 
sold  for  their  benefit  does  not  abate 
by  the  death  of  one  of  them.  TUly 
V.  Tilly,  2  Bland  (Md.)  486. 

[e]  Claims  against  Mtate^Tn 
Kentucky,  under  Civ.  Code  Pr.  |  438. 
making  creditors  who  file  claims 
against  an  estate  parties  to  a'  suit  to 
settle  the  estate.'  such  suit  does  not 
abate  as  to  other  claimants  by  the  death 
of  the  creditor  bringing  the  suit,  al- 
though It  is  not  revived  by  his  per- 
ponal  representative.  Duff  v.  Combs, 
123  Ky.  710.  117  SW  269. 

rf7  Action  under  Dram  Shop  AoL 
— But  in  llllnolB,  in  an  action  under 
the  Dram  Shop  Act  1  9,  it  Is  held  that 
the  action  abates  on  the  death  of  any 
plaintiff  therein,  the  right  of  action 
being  several,  and  ft  is  error  to  per- 
mit the  jury  to  proceed  and  assess 
damages  as  to  all  the  parties,  includ- 
ing the  deceased  plalntitC  Olaaeo  t. 
TUkes.  148  111.  A  878. 

[g]  X»sath  of  member  Of  Tolnn- 
tary  assooiatlon.-— And  It  has  been 
held  that  where  members  of  a  volun- 
tary unincorporated  association  sue  at 
law  as  Joint  contractors  and  one  dies 
before  Judgment,  the  cause  cannot  be 
dismissed  as  to  him  and  revived  tn 
the  name  of  the  others  without  bring- 
ing tn  his  legal  representatives. 
O'Rourke  v.  Kelly  The  Printer  Corp., 
166  Mo.  A.  91,  136  SW  1011. 

as.  Fisher  v.  Rutherford,  9  P.  Cos. 
Co.  4.823.  Baldw.  188 ;  Middendorf  v. 
Baltimore  Refrigerating,  etc.,  Co.,  117 
Md.  448,  84  A  160 ;  Glenn  v.  Smith,  17 
Md.  260 ;  Lachalse  v.  Ubby,  13  AbbPr 
(N.  T.J  6.  21  HowPr  862:  M'Dowl  v. 
Charies.  «  Johns.  Ch.  (N.  Y.)  132; 
Wilson  T.  Wilson,  L.  R.  9  Eg.  452; 
Wright  V.  Dorset,  S  Ch.  Rep.  66,  21 
Reprint  7S0 ;  Fallowes  v.  Williamson,  11 
Vea  Jr.  806.  82  Reprint  1106.  And  see 
the  cases  dted  In  the  nrecedlng  note. 

An  equitable  action  cannot  oe  re- 
garded aa  having  abated  by  reason  of 
the  death  of  one  of  plaintiffs,  when 
the  proper  parties  still  remain  before 
the  court   If  the  cause  of  action  sur- 


vives to  the  remaining  plaintiffs,  so 
that  a  valid  decree  as  to  all  parts  of 
the  litigation  can  be  made  between  the 
existing  parties,  there  will  be  no  abate- 
ment as  to  them.  Thus,  pending  an 
action  brought  by  a  copartnership  as 
Judgment  creditws  against  the  as- 
signee of  an  Insolvent  debtor,  on  the 
death  one  of  plaintiffs  the  survivors 
may  proceed  without  reviving.  La- 
chalse V.  Llbby,  IS  AbbPr  (N.  T.) 
6,  21  HowPr  S6S.  ^ 

OMOitortf  ndta  see  Intot  t  268. 

ta]  WaXt  ytj  tenant  for  life  and 
tenaat  In  tm^—A.  suit  by  two  persons, 
aaa  claiming  to  be  tenant  for.  life 
of  .the  estate,  and  the  other  to  be 
tenant  In  fee  of  one  third  of  the  en- 
tirety, praying  for  an  Injunction 
against  the  cutting  of  timber  on  the 
estate,  does  not  abate  upon  the  death 
of  the  life  tenant,  as  the  surviving 
plaintiff  has  a  sufficient  Interest  In  the 
subject  matter  to  continue  the  suit. 
Wilson  V.  Wilson,  L  R  9  Eq.  452. 

[b]  anit  by  mortgagos  and  legal 
olalmants. — But  a  suit  brought  by  a 
mortgagee  and  another  who  claims  the 
legal  estate,  abates  upon  the  death  of 
the  mortgagee,  although  he  had  ap- 
pointed executors  and  devised  the 
mortgaged  estate  to  them,  as  his  in- 
terest does  not  survive  to  his  coplaln- 
tlff.  Hall  v.  CUve.  20  Beav.  576,  52 
Reprint  726. 

[c]  TTnneoeesMT  plaintiff— Under 
Coda  (1904)  art  16,  the  death  of  a 
bondholder,  unnecessarily  made  a 
party  plaintiff  to  a  suit  to  foreclose 
a  corporate  mortgage,  did  not  abate 
It  Middendorf  v.  Baltimore  Refrig- 
erating, etc,  Co..  117Md.  442,  64A160. 

[d]  Dismissal  for  faUave  to  ve- 
viTS— In  England  defendant  might, 
on  motion,  obtain  an  order  that  the 
surviving  plalntitte  revive  within  a 
limited  time,  or  In  default  that  the 
bin  stand  dismissed  with  costs.  Pearce 
V.  Wrighton,  24  Beav,  268,  68  Reprint 
265  :  Huntlngtower-'  v.  Sherbom,  5 
Beav.  880,  49  Reprint  026 :  Chichester 
V.  Hunter,  8  Beav.  491,  48  En^h  491, 
49  Reprint  192;  Norton  v.  White,  % 
DeO.  M.  &  O.  678.  SI  EngCh  681,  48 
Reprint  1087 :  Adamson  T.  Hall.  Turn. 
A  R.  SE8,  IS  BngCh  SS8,  87  Reprint 
1097. 

8a;  Howard  v,  Darien  Bank,  R.  M. 
Charit  (Ga.)  216;  Hall  v.  Cllve.  80 
Beav.  676.  62  Reprint  726  (where  It 
was  ordered  on  the  motion  that  the 
suit  might  be  carried  on  against  the 
executors  and  devisees  of  the  deceased 
plaintiff)  ;  Williams  v.  Llanelly  R., 
etc.,  COh  L.  B.  10  Eq.  461  (where,  in 
a  suit  for  specific  performance  of  a 
contract  of  sale,  one  of  the  coplalntiffs 
died  after  the  cause  had  been  set  down 
for  hearing,  and  an  order  was  made  to 
enable  the  surviving  plaintiffs  to  con- 
tinue the  suit  as  If  the  successor  In 
Interest  of  the  deceased  plaintiff  had 
originally  been  a  defendant). 

[a]  Bnit  by  stookholdors. — A  suit 
by  several  stockholders  who  have  been 
compelled  to  pay  corporate  debts  for 
contribution  from  a  nonresident  stock- 
holder abates  as  to  any  complainants 
who  may  have  died  pending  the  suit 
Allen  V.  Fairbanks,  46  Fed.  44S. 

[b]  Death  wuu>tleed  at  deog— . 
Where  one  of  severaf  coplalntiffs  was 
dead  at  the  date  of  the  decree,  the 
suit  abates,  although  such  fact  was 
unknown  to  his  solicitor  and  to  the 
other  coplalntiffs.  Smith  v.  HorsfalU 
24  Beav.  331.  58  Reprint  886. 

84.  Nichols  V.  Campbell,  10  Gratt 
(61  Va.)  660. 

SS.  Shaw  V.  Norfolk  County  R.  Co 
S  Gray  (Mass.)  162. 
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262]  c.  Suit  on  Behalf  of  OtherB  Similarly 
Situated.  Where  a  suit  is  brought  by  plaintiff  in 
a  representative  capacity,  on  behalf  of  all  others 
similarly  situated,  and  before  plaintiffs  death  an- 
other is  permitted  to  intervene  by  order,  of  the  court, 
and  is  made  a  party  plainCiff,  the  action  does  not 
abate  by  plaintiff's  death."  And  an  action  will  not 
abate  on  the  death  of  one  of  two  or  more  plaintiffs 
suing  on  behalf  of  themselvra  and  others.^* 

263]  d.  Oreditors'  Suits.  In  a  creditots'  suit, 
as  a  general  rule,  if  he  by  whom  the  suit  was 
brought,  or  any  one  wh.o  has  afterward  come  in  and 
taken  the  position  of  a  plaintiff,  dies,  the  suit  does 
not  abate  if  there  be  at  the  time  any  other  unsatisfied 
creditor  standing  as  plaintiff."® 

[$  264]  e.  Suits  by  Husband  and  Wife— (1) 
Death  of  Wife.  As  a  rule,  where  a  suit  is  brought 
by  husband  and  wife  to  recover  a  demand  in  her 
right  or  for  an  injury  solely  to  her  interest  in 

sei   Edwards  v.   Mercantile  Trust 
C&,  121  Fed.  20S. 

87.  I^ewtBtetc.  Tump.  Road  Co.  t. 
Tbomas,  8  SW  907,  8  KyL  B72  (hold- 
ing: that  where  ajx  action  waa  brought 
by  two  tajcpayers,  «ulnff  In  the  names 
of  themselvAB  and  others,  and  one  of 
plalntUCs  died  pmdlng  the  action,  there 
was  no  objection  to  the  action  pro- 
ceeding In  the  name  of  the  other), 

OMdIton'  snlts  see  infra  |  88S. 

88.  Young  V.  Kelly,  S  App.  (D.  C.) 
SSe:  Mlddendorf  v.  Baltimore  Refrig- 
erating, etc..  Co..  117  Md.  44S.  84  A 
160 ;  Whelan  v.  Cooft,  29  Md.  1 ;  Austin 
V,  Cochran.  3  Bland  (Md.)  837  ; 
Hawkes  V.  Clabby,  122  N.  T.  App.  Div. 
S46.  107  NTS  634  (holding  that  where 
two  plaintllTa  sued  on  behalf  of  them- 
selves and  all  other  persons  who  were 
creditors  of  defendant  to  enforce  sep- 
arate claims  of  plaintiffs  and  other 
creditors,  and  one  of  plaintlfTs  died 
after  service  of  the  answer,  and  the 
surviving  plaintiff  moved  to  mark  the 
case  off  the  calendar,  but  defendant 
Insisted  that  it  should  be  tried,  and 
when  the  case  was  called  for  trial 
plaintiff  did  not  appear,  whereupon 
the  complaint  was  dismissed  and  judg- 
ment entered,  the  cause  of  action  of 
pi&lntifT  survived  under  Code  Civ,  Proc. 
i  758.  so  that  it  was  not  error  to 
proceed  with  the  trial)  ;  Pringle  \v. 
Slzer,  2  S.  C.  5S. 

[a]  The  reason  for  this  role  Is 
stated  to  be  "because,  although  the  In- 
terest of  the  deceased  does  not  survive 
to  any  of  the  other  parties ;  yet  there 
are  other  plaintiffs  to  whom  all  the 
rights,  privileges  and  benefits  of  the 
suit  do  survive,  and  who  are  compe- 
tent to  call  upon  the  Court  for  Its 
decree:  and  who  must,  therefore,  be 
permitted  to  support  their  own  Inter- 
ests, and  to  prosecute  the  suit  for 
themselves."  Austin  v,  Cochran,  3 
bianu   (Md.)   337.  839. 

[b]  Snlt  Hy  asd  aralast  l«g«t«M 
mnd  derlsees. — But  see  Hammond  v. 
Hammond,  2  Bland  (Md.)  306  (hold- 
ing that  a  creditor's  suit  by  and 
against  lefratees  and  devisees  abated 
by  the  death  of  one  of  plaintiffs,  whose 
Interest  did  not  survive  or  fall  Into 
the  common  stock  for  the  benefit  of 
any  one  or  all  of  the  others). 

88.  Cal.— Gee  v.  Moore,  14  Cel.  472. 
Conn. — Buck  v.  Goodrich,  83  Conn. 
87. 

Ky. — Crozler  v.  Bryant,  4  Bibb  174. 

Me. — ^Ryder  v.  Robinson,  2  Me.  127. 

N.  H.— PettlngUl  v,  Butterfleld,  46 
N.  H.  196. 

Va.— Archer  v.  Colly,  4  Hen.  ft  M. 
(12  Va.)  410. 

Eng. — Checchi  v.  Powell,  6  B.  ft  C. 
253,  18  ECL  134,  108  Reprint  448. 

But  see  Byrne  v.  Sanders,  81  8,  C.  L. 
SS8  (where  It  was  held  that  an  action 
of  treepass  to  try  title,  brought  by 
husbana  and  wife,  was  not  abated 
by  the  death  of  the  wife). 

Bee  mleo  Husband  and  Wife  [81  Cyo 
1824,  1638.  16S9j. 


[a]  aeal  action. — ^Thus  the  hus- 
band cannot  c(mtinue  a  real  action 
brou^t  to  recover  his  wife's  land. 
Ryder  v.  Robinson,  2  Me.  127. 

[b]  Montr  int  by  irtfa  wbea  8^ 
—Am  where  husband  and  wife  com- 
menced an  action  for  money  lent  by 
the  wife  before  marriage,  and  she  died 

{lendmg  the  action,  it  was  held  that 
t  thereby  abated.  Checchi  v,  Powell, 
<  B.  A  C.  288.  18  BCI>  12A,  108  Re- 
print 446. 

[c]  BlsAder  of  wlf*.>— In  a  suit  by 
husband  and  wife  for  the  slander  of 
the  wife,  if  the  Judgment  is  arrested 
and  the  wife  dies  pending  a  writ  of 
error,  the  writ  abates.  Stroop  v. 
Swarts,  12  Serg.  ft  R.  (Pa.)  78. 

[d]  Komestead  rlfflit. — In  an  action 
by  husband  and  wife  for  a  homestead 
right,  the  death  of  the  wife  defeats 
a  recovenr  by  the  husband,  as  a  home- 
stead right  Is  not  a  Joint  estate  with 
a  right  of  survivorship.  Gee  v.  Moore, 
14  Cal.  472. 

80.  Sankey  v.  8ankey,  6  Ala.  607 
(holding  that  a  proceeding  by  husband 
and  wife  to  obtain  the  distributive 
share  of  the  wife  In  an  estate  does  not 
abate  on  the  death  of  the  wife,  but 
may  be  continued  by  the  husband  aa 
administrator  of  his  wife)  ;  Baker  v. 
Red,  4  Dana  (Ky.)  158  (holding  that 
where  a  husband  and  wife  sued  Jointly 
for  the  settlement  of  her  father's  es- 
tate and  to  recover  her  share,  and  the 
wife  died  pending  the  suit,  the  right 
to  sue  survived  to  the  husband  as  to 
so  much  of  her  Interest  as  accrued 
pending  coverture)  :  Jefcoat  v.  Knotts, 
45  S.,  C.  L.  649  (holding  that,  where 
husband  and  wife  brought  an  action 
on  the  ease  for  the  obstruction  of  an 
easement  appurtenant  to  the  wife's 
freehold,  the  death  of  the  wife  did  not 
abate  the  action,  but  the  husband 
might  proceed  and  recover  all  damages 
arising  up  to  the  death,  and  In  proper-, 
tlon  to  hb  interest  since  as  heir).  And 
where  the  husband  takes  out  adminis- 
tration on  the  wife's  estate  he  may 
prosecute  as  administrator  a  suit  com- 
menced by  them  for  money  received 
to  her  use  before  marriage,  Pattee 
V.  Harrington.  11  Pick.  (Mass.)  221. 

[a]  BeooTsry  of  estat*  "by  onr- 
tesy.— But  a  statute  providing  that  if 
one  of  the  demandants  in  a  real  ac- 
tion die,  such  death  shall  not  abate 
the  writ,  does  not  permit  a  husband  In 
a  real  action,  brought  by  him  and  his 
wife  in  her  right,  to  proceed,  after  the 
death  of  the  wife,  for  his  estate  by  the 
curtesy.  Ryder  v.  Robinscoi.  2  Me.  187. 

81.  1  Comjms  Dig,  78. 
[a]  A  solM  faolas  in  a  real  action 

by  a  husband  and  wife  abated  on  the 
death  of  the  husband.   1  Comyns  Dig. 

M.  Ky.— Weagle  v.  Hensley,  E  J,  J. 
Marsh.  378. 

Mo.— Byers  v.  J8i»bs,  184  Mo.  141, 
64  SW  156. 

N,  H.— Uttle  V,  Downing,  87  N.  H. 
866, 


land,  and  during  the  pendency  of  the  suit  and  before 
judgment  the  wife  dies,  the  suit  abates  and  ihe  hus- 
band cannot  proceed  alone,**  unless  he  is  entitled  to 
continue  the  action  for  some  interest  or  right  of  his 
own,  or  as  administrator  of  the  wife."** 

[$  265]  (2)  Death  Husband.  At  common  law 
an  action  by  a  husband  and  wife  abated  on  the 
death  of  the  husband,  as  they  were  but  one  person,^ 
but  under  the  later  practice,  where,  pending  a  suit 
brought  by  husband  and  wife  to  recover  a  demand 
or  the  possession  of  land  to  which  they  are  entitled 
in  her  right,  the  husband  dies,  tfae  aetioh  survives 
to  the  wife;  fmd,  nx>on  her  deattif  to  hex  heirs  and 

266]  (3)  Personal  Injuries  to  Wife.^  In  the 

absence  of  a  statute  a  joint  action  by  a  husband 

and  wife  for  personal  injuries  to  the  wife  abates 

by  her  death,^  but  in  some  states  by  statute  the 

action  may  be  continued  by  the  wif^s  personal  rep- 

N.  T. — McX>owl  V.  Charles,  8  Johns. 
Cb.  132. 

N.  C.— King  V.  Little.  77  N.  C.  138. 
Va. — McMurray  v.  Dickson,  106  Va. 
606,  64  SE  481  (holding  that,  under 
Code  [1904]  I  3806,  where  an  lactloa 
.of  ejectment  is  brought  in  the  name 
of  a  husband  and  wife  and  the  hus- 
band dies,  the  cause  of  action  survives 
to  the  wife)  ;  Vaughan  V.  Wilson,  4 
Hen.  &  M.  (14  Va.)  462. 

EJng. — Pary  v.  Juxon.  3  Cb.  Rep.  38, 
21  Reprint  722  (holding  that  if  the  bill 
be  brought  by  husband  and  wife  for 
a  demand  In  her  right  in  the  nature  of 
a  chose  in  action,  the  suit  does  not 
abate  on  the  death  of  the  husband). 

X.  B. — Harrington  v,  McManamln, 
9  N.  B.  699. 

See  also  Flagg  v.  Tenelck,  29  N.  J.  It 
26  (holding  that  as  to  such  of  the 
wife's  choses  In  action  as  accrued  sub- 
sequent to  the  coverturS,  the  husband 
may  sue  either  In  their  Joint  names 
or  alone  at  hte  pleasure.  If  he  Join 
her  in  the  action  and  recover  Judgment 
and  die,  the  Judgment  will  survive  to 
her).  But  see  Shepherd  v.  Harrell,  9 
Humphr.  (Tenn.)  641  (holding  that 
where,  during  the  pendency  of  a  suit 
in  chancery  by  a  married  woman,  her 
husband  dies,  a  decree  cannot  be  made 
in  her  favor  without  making  her  hus- 
band's heirs  t>artles  or  showing;  that 
they  have  no  Interest  in  the  subject 
matter  of  the  suit). 

See  also  Husband  and  Wife  [21  Cyc 
1524,  1633,  1539]. 

[a]  BJectmsirt*— -The  death  of  the 
husband.  In  an  action  of  ejectment  by 
husband  and  wife  to  recover  land  to 
which  they  were  entitled  in  right  of 
the  wife,  does  not  abate  the  action, 
which  survives  to  the  wife  and  on  her 
death  to  her  heirs  and  devisees.  King 
V.  Little,  77  N,  C.  138. 

[b]  Personal^  In  tight  of  wlfs.— 

(1)  In  a  suit  by  husband  and  wife 
for  the  recovery  of  personal  property 
in  her  right,  if  the  husband  dies  the 
right  survives  to  her.  Vaughan  v. 
Wilson,  4  Hen.  &  M.    (14  Va.)  462. 

(2)  But  if  the  wife  die  afterward,  the 
action  cannot  be  revived  by  the  bus- 
band's  administrator.  Vaughan  v. 
Wilson,  supra.  (3)  Where  a  bill  has 
been  filed  by  a  man  and  his  wife  con- 
cerning the  personal  property  of  the 
wife,  the  death  of  the  husband  pending 
the  suit  does  not  cause  abatement. 
Wilkinson  v.  Charlesworth,  10  Beav. 
324.  60  Reprint  608. 


[c]  Bieotloii  of  widow  to  pgQossd. 

A  Dill  filed  by  the  husband  in  the  name 
of  himself  and  wife,  although  for  a 
dafan  in  the  zteht  of  the  wife,  la  con- 
sidered as  a  Mil  of  the  husbuid.  If 
he  dies  before  a  decree  In  the  cause, 
the  widow  may  procAed  In  the  suit  or 
not,  at  her  election.  Dewall  'v.  Coven- 
hoven.  6  Paige  (N.  T.)  681. 

93.  See  also  Husband  and  Wife  [21 
Cyo  1580], 

M.  Meese  v.  Fond  du  Lac,  48  Wis. 
828,  4  NW  408.    And  SM  ElUott  v. 
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KsentativeB  or  if  the  husband  dies  pending  such 
an  action,  his  personal  representative  may  be  sub- 
stituted." 

[f  267]  f.  Suits  by  Partners.  The  law  is  well 
settled  that  in  a  suit  by  partnera  in  favor  of  the 
partneD^iPr  and  relating  to  partnership  afFairs^  if 
one  or  more  of  them  die  the  suit  does  not  abate,  but 
the  right  to  prosecute  the  same  survives  to  the  other 
members  of  ibe  firm  alone.*' 

Firtners  ndBC  m  trustees.  The  same  rule  applies 
where  the  partners  sue  as  trustees,  and  the  death  of 
one  of  them  does  not  abate  the  action."^ 

libel  or  sUnder  of  partnership.  An  action 
brought  by  the  members  of  a  firm  to  recover  dam- 
ages for  an  allied  libel  or  slander  relating  to  the 
linancial  condition  of  the  firm  does  not  abate  by 
the  death  of  one  of  plaintiffs  during  its  pendency. 
The  entire  cause  of  actitm  vests  in  the  surviving 
plainti£te,  and  the  action  may  be  prosecuted  by 
them." 

[$  268]    g.  Suits  by  Joint  Tenants  or  Tenants 


Kansas  City,  210  Mo.  67*.  109  SW  627  ; 
Lj-nch  V.  Davis,  12  HowPr  (N.  T.)  823. 

•S.  NorcrosH  v,  Stuart.  50  Me.  87  : 
Saltmarsh  v.  Candia,  51  N.  H.  71.  See 
Stephena  v.  Columbia  R.  Co.,  134  Ga. 
818.  68  SB  561  (action  instituted  by 
vife  alone). 

96.  Oomei  V.  Scanl&n,  2  Cal.  A.  679. 
84  P  fiO.^ 

97.  Ala. — Long  v.  Kansas  City,  etc., 
R.  Co..  170  Ala.  836.  64  S  it  (action 
afwliust  railroad  company  for  damage 
to  propmy  by  Are)  ;  walton  v.  Atkin- 
son, lis  Aa.  844,  61  S  826 ;  Phillips  v. 
HolRies.  186  Ala.  360,  61  S  825 ;  Davis 
V.  £>avlK  98  Ala.  178,  9  8  736 ;  Phoenix 
Ins.  Co.  V.  Moog,  81  Ala.  336,  1  S  108 ; 
Davidson  v.  Weems,  68  Ala.  187 ;  Bald- 
win V.  Stebbins,  Minor  180. 

Ga. — GulII  V.  Pierce,  78  Ga.  49 ;  At- 
lanta V.  Dooly,  74  Ga.  702. 

Ill  — Roberts  v.  Stlgleman.  78  III. 
126  :  Moore  v.  Terhune,  161  III.  A.  166 ; 
Ftnneeaji  v.  Allen.  60  111.  A  854. 

Ky. — Robinson  v.  PlkevlIIe  Bank,  108 
Ky.  389,  66  SW  660.  22  KyL  42  ;  Wll- 
fon  V.  Soper.  IS  B.  Mon.  411,  B6  AmD 
673  :  McCandless  v.  Hadden.  9  B.  Mon. 
186  ;  Byrne  v.  SchwinK,  6  B.  Mon.  199  ; 
Smith  V.  Ferguson,  3  Mete.  424.  , 

T.p — Todd  y.  Tounff,  18  La.  Ann. 
162- 

Md. — Kelrle  v.  -Shrlver.  11  Gill  4  J. 
405. 

Maas.— Hathaway  v.  St<»ie,  102  NK 
4«1  :  Walker  v.  Maxwell.  1  Mass.  104. 
Mich. — ^Pfeffw  V.  8teln«r,  27  Mich. 

^'iiinn. — Northness  v.  Hlllestad,  8'7 
Minn.  804.  91  NW  1112. 

Mo. — State  v.  Stratton,  110  Mo.  426, 
19  SW  808;  Matney  v.  Gregg  Broth- 
ers Grain  Co.,  19  Mo.  A' 107. 

Mont. — Bohra  v.   Dunphy,   1  Mont 

^'xebr. — O'Shea  v.  -Kavanaugh,  65 
Kebr.  «39.  91  NW  678  ;  Union  Pac.  R. 
Ca  V.  Metcalf,  60  Nebr.  462,  69  NW 

N.  Y. — Preston  v.  Fitch,  137  N.  Y. 
41.  33  NE  77  [rev  19  NTS  849]  ;  Shale 
V  Schants,  36  Hun  622 ;  Lotz  v.  Blum- 
«thal.  60  Hlsc  407,  100  NTS  627  [aff 
116  App.  Dlv.  814,  101  NTS  1128]  :  Cal- 
lanan  v.  KeeeevlUe  R.  Co.,  48  Misc. 
4TC.  95  NTS  613 ;  Laohalse  v.  Llbby,  13 
AbbPr  8.  31  HowPr  383;  Taylor  v. 
Church,  8  HowPr  190.  Compare  Hack- 
«t  V.  Belden.  10  AbbPrNS  123  [aff 
47  N.  T.    624].  .  , 

N.  C. — Bond  V.  Hilton,  61  N.  C.  180. 

Oh.— Pennsylvania  T.  Ins.  Co.  v. 
Camahan.  19  Oh.  Ctr.  Ct  97,  10  Oh. 
Clr.  Dec  225.  ^  „^ 

Pa. — Stnithers  v.  Peacock,  3  WklyNC 
in. 

R.  L — Tucker  v.  Providence,  etc.,  R. 
Co-.  IB  R.  I.  J32.  27  A  448. 

Tex. — Dunman  v.  Coleman,  69  Tex. 
1)9 :  Onnter  v.  Jarvls,  26  Tex.  681 ; 
BiacfcBuOi  V.  Orean,  17  Tex.  323. 

Vtah. — SwoatSBT  v.  FDX.  134  F  699. 


W.  Va. — Ruffner  v. 
Va.  737. 

Eng. — Anderson  v.  WalUs,  4  T.  A  C. 
Exch.  336'. 

See  Morltz  v.  Specialty  Co.,  17  Ont. 
L.  53,  9  OntWR  622,  887,  11  OntWR 
1048  [a/r  42  Can.  S.  C.  237]. 

See  alBo  Partnership  [30  Cyc  668]. 

Stevlval  or  ooatlimaaot  on  death  of 
one  or  more  partners  see  Infra  f  470. 

[a]  In  MauM  where  one.  of  several 
plaintiffs  d^es,  his  administrator  has 
until  the  second  term  after  his  death 
to  determine  whether  or  not  he  will 
coma  in  to  prosecute.  Consequently 
the  other  plalntifrs  cannot  be  com- 
pelled to  elect  before  then  whether 
thev  will  Join  the  administrator  in 
prosecuting  the  suit  as  surviving  part- 
ners, or  will  themselves  prosecute  it  In 
that  character  in  case  the  administra- 
tor tails  to  appear.  Snow  v.  Bartlett, 
64  Me.  384. 

,[b]  3>eath  of  all  partners^— Where 
plaintiffs,  who  are  partners,  both  die, 
the  personal  representatives  of  both 
may  ne  made  parties  plaintiff.  Black- 
man  V.  Green,  17  Tex.  322. 

[c]  Death  pending*  motion  for  new 
trlal^— In  an  action  to  enforce  a  part- 
nership claim,  where  one  of  the  part- 
ners ales  after  verdict  for  defendant 
and  pending  a  motion  for  new  trial, 
the  surviving  partners  are  in  court 
as  plaintiffs  and  are  entitled  to  prose- 
cute the  motion  in  the  interest  of  the 
late  firm.  State  v.  Stratton,  110  Mo. 
426.  19  SW  80S.  . 

[d]  Diisoiiition  peaOlnf  action. — 
Where  A  and  B,  partners,  brought  an 
action  to  foreclose  a  mortgage  on  land 
executed  to  them  to  secure  a  debt,  and 
pending  the  action  they  dissolved  part- 
nership, but  agreed  ''to  hold  as  ten- 
ants In  common"  the  debt  In  question 
It  was  held  that  the  partnership  ceased 
as  to  the  debt,  and  that,  A  having  died 
pending  the  action,  his  personal  repre- 
sentative should  have  been  made  a 
party  thereto.  Preston  v.  Fttcb,  19 
NTS  849  [rev  on  other  grounds  187 
N.  T.  41,  33  NE  77]. 

[e]  A  trvBtM  In  llqnlOatloawho  has 
signed  and  sworn  to  the  bill  in  a 
suit  brought  by  a  partnership  associa- 
tion Is  not  a  party,  and  the  status  of 
the  suit  Is  not  affected  by  his  death. 
Manhard  Hardware  Co.  v.  Rothschild, 
121  Mich.  667,  80  NW  707. 

98.  Tucker  v.  Providence,  etc..  R 
Co.,  18  R.  I.  322,  27  A  448.  But  In 
Chapman  v.  Thomas.  1  Root  (Conn.) 
67,  it  was  held  that  an  action  by  trus- 
tees of  an  Insolvent  debtor  abated  upon 
the  death  of  one  of  plaintiffs. 

09.  Shale  v,  Schantz,  35  Hun  (N. 
T.)  622  ;  Stnithers  v.  Peacock.  3 
WMyNC  (Pa.)  617.  To  same  effect 
Taylor  v.  charoh,  9  HowPr  ((N.  X) 
190. 

1.  Fallowea  v.  Williamson,  11  Ves. 
Jr.  308,  83  Reprint  1106. 


in  Oommon.  A  suit  by  joint  tenants  is  not  abated 
by  the  death  of  one  of  them,  as  the  interest  snrvivea; 
but  the  rule  is  otherwise,  in  the  absence  of  a  statute, 
where  the  interest  is  that  of  tenants  in  common. 
Under  the  statutes,  however,  the  rule  now  is  that, 
m  ease  of  the  .death  of  one  of  several  plaintifCs  who 
sue  as  tenants  in  commoc,  tiie  action  does  not  abate, 
but  may  be  continued  in  the  name  of  the  survivors. 

[$  269]  11.  Death  .of  One  or  ICore  of  Several 
Defendants — a.  In  OeneraL  Although  it  was  other- 
wise at  common  law,*  the  general  rule  now  is  that, 
where  there  are  two  or  more  defendants,  either  at 
law  or  in  equity,  and  one  or  more  of  them*^  die,  and 
the  cause  of  action  is  one  whidi  survives  against 
the  remaining  defendant  or  defendants,  the  action 
does  not  abate,  but  the  death  may  be  suggested  on 
the  record  and  the  action  may  proceed  against  ^e 
Burvivmg  defendant  or  defen^nts,  and  without 
joining  or  substituting  tiie  heirs  or  personal  repie* 
sentatives  of  the  deceased,  unless  this  is  required  by 
statute.'   But,  although  the  whole  aetim  is  not  dis- 

Hewltt.  14  W. 


[a]    Where  Joint  tenant*  file  a  bUl, 

and  by  the  death  of  one  the  Interest 
survives,  there  Is  no  abatement,  but 
the  survivor  may  go  on.  Harris  v. 
Philips,  Hardrea  161 ;  Toung  v,  Wool- 
laston.  Hardres  112  ;  Fallowes  v.  Wil- 
liamson, 11  Ves.  Jr.  306;  32  Reprint 
1106. 

a.  U.  S. — Thomas  v.  Green  County, 
159  Fed.  339. 

Kan. — Crane  v.  Lowe,  59  Kan.  606, 
64  P  666. 

Mass. — Tyler  v.  Hatber,  9  Gray  177. 

N.  T.— Webster  v.  Kings  County 
Trust  Co.,  146  N.  T.  276,  89  NG  964; 
McPhilllps  v.  PlUgerald,  76  App.  IMv. 
16.  78  NTS  681  [aff  177  N.  T.  648,  69 
NE  1126]  ;  Bucknam  v.  Brett.  36  Barb. 
69«. 

Tex. — Watrous  v.  McQrew,  16  Tex. 
60e. 

W.  Va. — Rowe  v.  Shenandoah  Pulp 
Co.,  42  W.  Va.  651.  26  SE  320.  57 
AmSR  870  and  note. 

Eng. — Wilson  v.  Wilson,  L.  R,  9  Eq. 
452.  This  was  a  bill  by  two  persons, 
one  claiming  to  be  tenant  for  life  of 
an  estate,  the  other  to  be  tenant  In 
fee,  subject  to  the  first  plalntlfTs  life 
estate,  of  one  third  of  the  entirety, 
against  a  defendant  who  claimed  the 
entirety  by  an  adverse  title,  and  other 
defendants'  who  claimed  the  remaining 
two  thirds  under  the  same  title  as  the 
second  plaintiff.  The  bill  alleged  that 
the  first  defendant  bad  begun  to  cut 
timber  on  the  estate  and  threatened  to 
cut  the  whole.  The  first  plaintiff  died. 
It  was  held  that  a  revivor  was  not 
necessary,  and  that  the  surviving  plain- 
tiff had  a  sufilcient  Interest  in  the 
subject  matter  to  continue  the  suit. 

[a]  noodlnr  of  laad^The  death 
of  one  of  the  complainants  In  an  ac- 
tion for  overflowing  land  does  not 
abate  the  action,  which  may  be  con- 
tinued by  the  survivors  under  Rev.  St 
c  116,  i  48,  although  some  of  the  com- 
plainants were  tenants  In  common  with 
some  of  the  survivors.  Darling  v. 
Blackstone  Mfg.  Ca,  18  Gray  (Mass.) 
137 :  Tyler  v.  Mather,  3  Gray  (Mass.) 
177. 

[bl  TozvilA*  •■tr7<— An  aotlcn  of 
forcible  entry  and  detainer  does  not 
abate  by  the  death  of  one  of  several 
plaintiffs,  under  the  statutes  providing 
that  an  action  shall  not  abate  by  the 
death  of  one  of  several  plalntlAs  or 
defendants  If  the  cause  of  action  sur- 
vives. Carlisle  v.  Rawllngs,  18  Mo. 
166.  And  see  Keyser  v.  Rs-wUngs,  22 
Mo.  126. 

3.  Means  v.  Barnes,  fW.  Va.)  78 
SE  665  ;  and  other  cases  In  the  fol- 
lowing notes. 

4.  U.  S. — Northern  Cons.  Milling  Co. 
V.  Callam,  177  Fed.  786;  Allen  v.  Luke, 
163  Fed.  1018:  Wllhlte  v.  Skelton.  149 
Fed.  67,  78  CCA  636  [rev  6  Ind.  T. 
031.  32  8W  9821 ;  Mackay  v.  Fox,  131 
9^  487.  67  CCA 
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eontinued,  the  action  is  abated  as  to  the  deceased 
defenduit;"  and  in  the  absence  of  a  statutory  pro- 
vision his  representatives  cannot  be  made  parties 
By  statute  in  mapy  jurisdictions,  however,  the  action 
ia  such  case  should  or  may  be  continued  against  the 
personaL  lepresoitatiTes  of  the  deceased  defendant.^ 


Ala.— Hayes  v.  Miller,  IBO  Ala.  Ml. 
48  S  818.  124  AmSB  98,  11  LRANS 
748;  Thornton  v.  ScheuBsler,  140  Ala. 
881.  87  S  287;  Phoenix-  Ins.  Co.  t. 
Moor.  81  Ala.  335,  1  8  108 ;  Bvana  v. 
Welch,  63  Ala.  260 ;  Garrett  v.  Lynch, 
44  Ala.  324  ;  Rupert  v.  Biston.  35  Ala. 
79 :  Hood  V  Mobile  Stade  Branch  Banlt, 
9  Ala.  336 ;  Gayle  v.  Agee,  4  Port  607 ; 
Harrison  v.  Kln^,  Minor  364. 

Ark. — Rheubottom  v.  Sadler,  19  Arlc. 
498. 

Conn. — Bundy  v.  Williams,  1  Root 
648. 

Oa. — ^Watta   v.    Langston,    1 35  Oa, 

161,  68  3E  1116  :  Rogers  v.  Chambers, 
112  Qa.  268,  37  8B  429;  Standi  v. 
Kenan.  86  Oa.  102;  Castor  v.  Pace, 
24  Oa. .  137  ;  Savannah  Bank,  etc.,  Co. 
V.  Purvis,  6  Oa.  A.  276,  66  SE  85. 

III.-— Steele  v.  Thatcher.  79  111.  400 ; 
Ballance  v.  aanluel,  4  111.  880;  Marcy 
T.  Wballon,  lis  IlL  A.  485. 

Ind. — Hesa  v.  liowrer.  122  Ind.  226, 
88  NE  166,  17  AmSR  866.  7  LRA  90; 
State  V.  Houston,  4  Blackf.  291. 

Iowa. — Harper  v.  Drake,  14  Iowa 
688. 

Ky.— Hnsband  v.  Fidelity,  etc.,  Co.. 
144  Ky.  93,  137  SW  865  ;Tmilte  v. 
Turner.  1  B.  Mon.  130;  TVllson  v. 
SlauKhter,  3  J.  J.  Marsh.  693 ;  Ixiuis- 
vllle  V.  Anderson,  84  SW  57S,  27  KyL 
148  (trustee  and  cestui  que  trust)  ; 
Ewell  V.  Tye,  76  SW  878.  26  KyL  978  ; 
Chestnut  v.  Russell,  69  SW  966.  24 
KyL  704 ;  Davis  v.  Fisher,  6«  SW  837, 
28  KyL  1426. 

Me. — Treat  v.  Dwlnel,  69  Me.  341. 

Hd. — Sinclair  v.  Auxiliary  Realty 
Co.  99  Md.  223,  67  A  664. 

Mass. — Brown  v.  Kelloarr,  182  Masa 
297,  66  NE  378  ;  Tucker  v.  TJtley,  168 
Uass.  416.  44  NE  634  ;  Cobb  v.  Fogg, 
164  Mass.  466,  44  NE  634  ;  Ricker  v. 
Qerrlah,  124  Mass.  367 ;  Cochrane  v. 
Gushing.  124  Mass.  219  :  New  Haven, 
etc..  Co.  V.  Hayden,  119  Mass.  361 ; 
Sumner  v.  Tileston,  4  Pick.  308 ;  Fos- 
ter V.  Hooper,  2  Mass.  572. 

Mich. — Heaiy  v.  Newton.  96  Mich. 
228,  55  NW  666  ;  Newberry  t.  Trow- 
bridge. IS  Mich.  263;  Bandrlng  v. 
Powers,  How.  N.  P.  10. 

Mtnn. — Lanier  v,  Irvine,  24  Minn.  116. 

Mo.— Amett  v.  Williams,  226  Mo. 
109.  12B  SW  1154;  Carlisle  v.  Raw- 
llngs,  IS  Mo.  166.  See  also  Meyer  v. 
Ruby  Trust  Mln..  etc.,  Co..   192  Mo. 

162,  90  SW  821  (action  againat  atock- 
holdere). 

Nebr. — Jameson  v.  Bartlett,  98  Nebr. 
CSS.    88    NW  860. 

Nev. — Powler  v.  Houston,  1  Nev.  469. 

N.  3. — Herbert  v.  Hendrlckson,  38 
N.  J.  L.  296 :  Plsher  v.  Alien,  36  N.  J. 
L.  ZDS. 

N.  Y.— Lyon  v.  Parit.  Ill  N.  Y.  3B0, 
18  NE  868 ;  Scholey  V.  Ralsey,  72  N.  Y. 
678 :  Potter  v.  Van  Vranken,  86  N.  Y. 
919:  Union  Bank  v.  Mott.  87  N.  Y. 
CSS;  O'Connor  v.  Oreen,  60  App.  Dlv. 
668,  69  NY8  1097 :  Maaten  v.  Black- 
well.  8  Ran  813;  Livermore  v.  Bush- 
nell.  6  Hun  286  ;  Brown  v.  Andrews, 

I  Barb.  227  ;  Pierson  v.  Morgan,  1  Sllv. 
Sup.  82,  4  NYS  898,  17  NYCJvProc 
124:  Reed  v.  Fenn.  120  NYS  972:  La- 
chaise  V.  Llbbv,  13  AbbPr  6,  21  HowPr 
86'2 ;  Heinmuller  v.  Gray.  44  HowPr 
260 :  Gardner  v.  Walker,  22  HowPr 
406 :  Gordon  v.  Sterling,  18  HowPr 
406 ;  Mott  V.  Petrle,  15  Wend.  817 ; 
Grant  v.  Shurter.  1  Wend.  148;  Jen- 
kins V.  De  Groot,  1  Cai.  Cas.  122; 
Leake,  etc..  Orphan  House  v.  Lawrence, 

II  Paige  80  fair  2  Den.  5771,  Com- 

?are  Halstead  v.  Cockroft.  49  HowPr 
42   rrev  on  other  grounds  40  N.  Y. 
Super  619]. 

N.  C— Coaririna  v.  Plythe,  114  N.  C. 
274.  19  8E  701. 

Okl. — Oilleiipie  v.  Kinaflsher  Finrt 
Kat.  Bank.  20  Okl.  768,  »S  P  UO. 


[$  2rO]  b.  Actions  ex  Oontractn.  The  death  of 
one  of  several  defendants  sued  jointly  on  a  contract 
abates  the  action  as  to  him,  and  the  action  canDot 
be  revived  against  his  personal  representatives,' 
but  their  liabilihr  must  be  enforced,  if  at  all,  by  a 
separate  action,^  unless,  as  in  some  jurisdictioiis, 
Pa. — Dlngman  v.  Amsink, 


77  Pa. 

114;  Miller  v.  Reed,  27  Pa.  244,  67 
AmD  469 ;  Walter  v.  Qinrlcb,  2  Watts 
204 ;  James  v.  Kurtz,  28  Pel  Super. 
804 ;  Strause  v.  Braunreuter,  14  Fa. 
Super.  126 ;  Machette  v.  Magee,  8  PhUa. 
24. 

R.  I.— Baker  v.  BrasUn,  16  R.  L 
686,  18  A  1089,  6  LRA  718  and  note. 

Tenn. — Claiborne  v.  Goodloe,  Cooke 
391 

Tex. — Aldridge  v.  Mardott,  32  Tex. 
204;  House  v.  Wells,  <Clv.  A.)  108 
SW  196 :  Cohen  t.  Gunnls,  18  T».  Civ. 
A.  327,  46  SW  210.  And  see  Lewla  v. 
Davidson,  61  Tex.  261. 

Vt—Newton  v.  Higgins,  2  Vt  866.' 

W.  Va. — Means  v.  Barnes,  78  SE 
666 ;  Hennlng  v.  Famsworth,  41  W. 
Va.  648,  23  SE  663. 

Wis. — Cairns  V.  O'Bleneas,  40  Wis. 
469  :  Jones  v.  Keep,  23  Wis.  46. 

Eng.— Hill  v.  Tempest,  Cro.  Ellz.  145, 
78  Reprint  402  ;  Harris  v.  Philips, 
Hard  res  161 ;  Young  v.  Woollaston, 
Mardrea  112;  Capel  v.  Saltonrtal,  3 
Mod.  248,  87  Reprint  164;  2  Tldd  Ft. 
1116  et  seq. 

Ont — ^Beatty  t.  Neelon,  9  'Ont.  886- 

Que. — Allan  v.  HcLagan,  1  Montr. 
Leg.  N.  4  (where  defendanta  were  sued 
Jointly  and  severally)  ;  Therrll  t.  Hal- 
dane,  16  LCJur  246  [overr  Howard  v. 
Childe,  9  LCJur  22]. 

See  Stivers  v.  Byrkett,  66  Or.  6(5. 
108  P  1014,  109  P  886. 

[a]  Z>«atli  of  resldant  dafeadaat, — 
Where  suit  has  been  properly  brought 
against  two  defendants  In  the  county 
of  the  residence  of  one  of  them,  and 
defendants  have  pleaded  to  the  mer- 
Ita  the  death  of  defendant  residing 
in  the  county  where  suit  was  brought, 
and  dismissal  as  to  his  estate,  will 
not  defeat  the  Jurisdiction  as  to  the 
other  defendant.  Lewis  v.  Davidsbn, 
61  Tex.  251. 

[b]  Before  aarrtoe  of  wzit.^ — But 
If  the  death  of  one  of  defendants  oc- 
curs before  the  service  of  the  writ, 
the  action  abates,  as  without  sen-Ice 
the  action  has  never  been  properly 
commenced.  Clark  v.  Helms,  1  Root 
(Conn.)  486  ;  McLaughlin  v.  De  Young, 
3  Gill  ft  J.  (Md.)  4. 

[c]  After  latarlocntory  Jndffmantt 
—Where  one  of  defendants  dies  after 
Interlocutory  judgment,  when  auch  de- 
fendant was  not  a  necessary  or  even 
a  proper  party,  the  action  may  pro- 
ceed a«aliwt  the  survivor,  and  an  order 
may  be  made  dropping  the  deceased 
defendant  out  of  the  case.  Halstead 
V.  Cockcroft,  49  HowPr  342  [rev  on 
other  grounds  40  N.  Y.  Super.  6191. 

[d]  Action  for  abatauent  of  Uanor 
nnlsanca^-'  In  State  v.  McMaster,  13 
N.  D.  68.  99  NW  68,  an  action  was 
brought  by  the  state,  under  Rev. 
Codes  (1899)  I  7606,  for  an  abatement 
of  a  liquor  nuisance  against  a  party 
defendant,  and  against  said  party  and 
another  as  a  Ann.  and  against  the 
owner  of  the  premises  for  maintaining 
the  nuisance,  and  the  person  sued  died 
after  issue  Joined,  and  no  service  was 
had  on  the  other  party  alleged  to  be 
a  member  of  the  firm,  nor  did  he  ap- 
pear or  answer.  It  was  held  that 
the  action  againat  the  deceased  de- 
fendant abated  by  the  death  of  said 
party,  and  the  cause  of  action  did  not 
survive.  It  was  also  held  that  as  the 
action  abated  by  the  death  of  the 
principal  defendant,  and  no  proof  of 
partnership  was  produced,  the  action 
abated  as  to  the  decedent,  and  his  per- 
sonal representative  could  not  be  made 
a  party,  as  the  action  was  a  public 
one.  based  on  the  acts  of  decedent  in 
violation  of  the  liquor  law. 

B.  Ala. — Oarrett  v.  Lynch,  44  Ala. 
tS4;  Rupert  v.  Elston,  86  Ala.  79. 


Ga. — Rogers  v.  Cbambere,  118  Ga. 
268.  37  SE  429. 

Ky.— Burchett  v.  Clarke,  109  SW 
888,  88  KyL  840, 
Ma^Treat  v.  Pwlnel.  69  Me.  841. 
Mich. — Bandrlg  t.  Powers,  How.  N. 
P.  19. 

N.  Y. — Brown  t.  Andrewa.  1  Bartx. 
227. 

OkL — Gillespie  v.  Kingfisher  First 
Nat.  Bank.  SO  Okt  768.  96  P  220. 

Tex.— Houu  v.  Wello.  (Civ.  A.)  108 
SW  196. 

W.  Ya. — Means  v.  Barnes,   78  SB 
666 ;  Hennlng  v.  Famsworth,  41  W. 
Va.  648,  23  SE  663. 
 [a]    aitaot  of  daoadamfs  answM^ 

Where  a  defendant  dies  after  llliag  an 
answer,  and  the  action  is  then  dis- 
missed as  to  him,  his  answer  is  also 
out  of  the  case,  and  forms  no  part  of 
the  Issues.  House  v.  Wells,  (Tex,  Civ, 
A.)  108  SW  196. 

6.  Rupert  V.  Elston.  36  Ala.  79; 
Baudrlg  v.  Powers.  How.  N.  P.  (Mich.) 
10:  Means  v.  Barnes,  (W.  Va.)  78  SH 
666  ;  Hennlng  v.  Faraawortb,  44  W.  Va. 
648,  23  SE  663. 

7.  U.  S.— Allen  v.  Luke,  168  Fed. 
1018. 

Colo. — Morgan  v.  King,  27  Cola  639, 
63  P  416'. 

Ky. — Burchett  v.  Clarke,  109  SW 
888,  38  KyL  240. 

Me. — ^Treat  v.  Dwinel.  69  Me.  341. 

Mass. — Colt  V.  Learned,  183  Mass.  409. 

N.  Y.— Lyon  v.  Park,  111  N.  Y.  860, 
IS  NE  863  ;  Union  Bank  v.  Mott,  27 
N.  Y.  638  ;  Mulligan  v.  O'Brien,  63 
Misc.  4,  102  NYS  911  faff  118  App. 
Dlv.  365.  104  nya  SOI]:  Reed  V.  Penn, 
120  NYS  972;  Htinmuller  v. -GrayrTl 
HowPr  260. 

Pa. — Glthers  v.  Clarke,  168  Pa.  616, 
28  A  232 ;  ASh  v.  Gule,  97  Pa.  493, 
39  AmR  818  ;  Dlngman  v.  Amsink,  77 
Pa.  114 ;  Strause  v.  Braunreuter,  14 
Pa.  Super.  126. 

Tenn. — Holland  v,  Harris,  2  Sneed  68. 

Wash. — Meerath  v.  Oilmore,  16 
Wash.  668.  46  P  1082 ;  Donnerberg  v. 
Oppenhelmer,  15  Wash.  S90.  4«  P  264. 

Wla.— Caima  v.  O'Bleneaa,  40  Wla. 
469. 

Ont. — ^Hunter  r.  Boyd,  8  Ont.  L. 
188. 

Jolaaar  of  repre— ntatlTsa  of  Oe- 
caaaad  see  infra  S  496. 

[a]  Wliara,  paadJsff  ■>  aoocwitfiv 
of  raoalTara,  one  dies,  the  court  may 
summon  In  his  executor  In  his  atead. 
In  re  Columbian  Ina.  Co..  SO  Hun 
(N.  Y.>  342. 

8.  Ala. — Gayle  v.  Agee,  4  Port.  507; 
Harrison  v.  King.  Minor  364. 

Mass. — New  Haven,  etc,  Co.  v.  Hay- 
den. 119  Mass.  361  ;  Foster  v.  Hooper, 
2  Ma.ss.  672.  Compare >Curti8  v.  Mans- 
field. 11  Cush.  iSi. 

Mich, — Heaiy  v.  Newton,  96  Mich. 
228.'  56  NW  666. 

Minn. — Lanier  v,  Irvine,  24  Minn. 
116. 

Nev. — Fowler  v.  Houston,  1  Nev. 
469. 

N.  J.— Fisher  v.  Allen,  36  N.  J.  L. 
203. 

N.  Y.— ITnlon  Bank  v.  Mott,  27  N. 
Y.  633;  Masten  v.  Blackwell,  8  Hun 
313 ;  Livermore  v.  Bushnell,  5  Hun 
285  ;  De  Agreda  v.  Mantel,  1  AbbPr 
130. 

Wis. — Jones  v.  Keep,  23  Wis.  46. 

[a]  An  aotlon  to  compel  mn  ao~ 
oonntt  as  distinguished  from  an  action 
on  a  Joint  contract,  does  not,  on  the 
death  of  one  of  several  defendants, 
where  a  case  for  an  accountlner  has 
been  shown,  abate  as  to  deceased  de- 
fendant, but  his  executor  or  adminis- 
trator may  he  brought  In.  Halstead 
V.  Cockcroft.  40  N.  Y.  Super.  619. 

9.  New  Haven,  etc.,  Co.  v.  Hayden, 
119  Maaa  S<1 :  Masten  v.  Blackwell, 
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there  is  etatatoi^  provmon  for  revival  or  eontina- 
ance  of  the  original  action  against  them.^°  But  the 
action  itself  does  not  abate,  and  may  be  continued 
against  the  surviving  defendant  or  defendants.^' 

271]  e.  Actiona  sz  Delicto.  It  is  a  general 
principle,  applicable  to  all  actions  ex  delicto,  that 
the  death  of  one  of  several  defendants  does  not 
abate  the  action,  which  may  be  continued  against  the 
survivors,  each  tort-feasor  being  liable  in  solido  for 
the  wrong."  But  the  action  abates  as  to  the  deceased 
defendant  and  cannot  be  revived  or  continued  against 
his  personal  representatives/^  unless,  as  in  some 


jurisdictions,  there  is  statutory  movision  there- 
for." 

[$  272]  d.  Beal  Actions;  Ejectment.  The  death 
of  a  cotenant  in  a  writ  of  right  does  not  cause 
an  abatement;^'  and  on  the  death  of  one  of  several 
defendants  in  an  action  of  ejectment,  or  in  the  cor- 
responding statutory  action  for  the  recovery  of  land, 
the  cause,  although  it  abates  as  tb  him,  may  be  con- 
tinued against  the  survivors.^' 

[$  273]  e.  Suits  in  Eiiility.  The  death  of  one 
of  several  defendants  to  a  suit  m  equity  abates  the 
suit  as  to  him,"  but  it  may  proeeed  wit^iout  revivor 


S  Hun  (N.  T.)  513;  Jonea  v.  Keep. 
23  Wis.  46 :  and  other  cases  in  the 
preceding  note. 

10.  Savui&ah  Bank,  etc.,  Co.  v.  Pur- 
vis. C  Ga.  A.  276.  66  SE  35  ;  DinKman 
V.  Amalnk.  77  Pa.  114;  Strause  v. 
Brau  reuter.  14  Pa.  Super.  126  ;  Hol- 
land V.  Harris.  2  Sneed  (Tenn.)  68 : 
Cairns  v.  O'Blenesa,  40  Wis.  4<9.  See 
i-upn  I  269  text  and  note  4 ;  and  Infra 
1  *si. 

[a}  Piml— >1  of  action^— Code  Civ. 
Proc  I  757,  providing  that  the  death  of 
a  party  Jirfntly  liable  on  a  contract 
shall  not  discharge  his  estate,  but  that 
the  oourt  may  make  an  order  substi- 
tuting bis  ropresoitatlve  as  party 
defendant,  does  not  authorise  the  dls- 
mlfisal  of  an  actlm  against  several 
joint  makers  of  a  contract  on  the 
deatb  of  <Mie  of  defendants.  O'Connor 
V.  Oreen,  10  App.  Dlv.  SSS,  09  NTS 
1097. 

[b]  Svanurtors^— Where  one  Joint 
mianuttor  olea  the  action  cannot  be 
revived  against  his  estate,  since  "It  Is 
a  rule  of  the  commbn  law  too  Ions 
settled  to  be  disturbed,  that  if  a  Joint 
obligor  dying,  be  a  surety,  not  liabia 
for  the  debt  irrespective  of  the  Joint 
obllfmtion,  his  estate  Is  absolutely  dls- 
charged,  both  at  law  and  In  equity,  the 
Burvlvors  only.being  liable."  American 
Copper  Co.  V.  Lowther,  25  Misc.  441, 
443.  64  NTS  960  [aff  38  App,  I>lv. 
134.  68  NY8  638  (aff  166  N.  T.  626, 
S9  KB  1118),  and  cit  Picliersgin  <v. 
Lahens.  16  WalL  (U.  S.)  140,  21  L.  ed. 
119:  Davis  V.  Van  Buren,  72  N.  T. 
6S7;  Rlaley  v.  Brown,  67  N.  T.  160: 
Wood  V.  Flsk,  63  N.  T.  246.  20  AmR 
it»  :  Oetty  v.  Blnsse.  40  N.  T.  386,  10 
AmR  879 ;  Rlchter  v.  Poppenhausen. 
42  N.  Y.  373,  9  AbbPrNS  263]. 

11.  Ala. — Oayle  v.  Agee,  4  Port 
607  :  Harrison  v.  King,  Minor  364. 

Conn. — Bundy  v.  Williams,  1  Root 
643. 

Oa. — Bullock  V.  King,  48  Oa.  660  : 
Savannah  Bank,  etc.,  Co.  v.  Purvis,  6 
Ga.  A.  275,  85  SE  $6. 

Ky. — ^Husbands  v.  Fidelity,  etc.,  Co., 
144  Ky.  9J,  137  SW  856. 

Mich. — Healy  v.  Newton,  06  Mich. 
228.  S6  NW  «S<  (action  against  prin- 
cipal  and  sureties*  In  bond). 

Minn. — LMtUr  v.  Irvine.  Si  Hhin. 
116. 

Nev. — Fowler  v.  Houston,  1  N«v.  469. 
N.  J.— Fisher  v.  Allen,  36  N.  J.  U 
ft. 

N.  T. — O'Connor  v.  Oreen,  60  App. 
IHv.  BBS,  «9  NTS  1097 ;  Llvermore  v. 
BushnelL  5  Hun  286 ;  Patterson  v. 
copelan^  62  HowPr  460. 

Okl. — Gillespie  Kingfisher  First 
Xat.  Bank,  20  Okl.  768.  96  P  220. 

Pa. — Dlngman  v.  Amaink,  77  Pa.  114. 

Tex. — Aldridge  v.  Mardofl.  S2  Tex. 
204  (an  action  on  a  note  against  the 
maker  and  Indorser  where  the  maker 
died:  Buoh  a  case  not  being  within 
the  provision  of  Paschal  Dig.  |  1449, 
providing  that  no  Judgment  should  be 
rendered  against  the  Indorser  unless 
slso  rendered  against  his  pnlnclpal )  ; 
Cohen  Grimes,  18  Tex.  Civ.  A.  827, 
45  SW  210  (actlm  against  sureties 
on  replevin  bond). 

And  see  the  other  cans  cited  su|>ra 
I  269  note  4. 

[a]  JUgmnit  oa  Tszdlet  against 
■Q  dstf— dants.  When,  in  an  action  on 
a  Joint  and  several  note,  it  Is  shown 
tiiat  one  of  defendants  has  died  since 
the  sction  was  fllOd  aatt  service  had. 


the  action  abates  only  as  to  deceased 
defendant,  and  on  verdict  returned 
against  all  defendants  the  court  may 
render  Judgment  against  surviving  de- 
fendants: Gillespie  V.  KingSsher  First 
Nat.  Bank,  20  Okl.  768,  96  P  220.     •  . 

IS.  Ala. — Hayes  v.  Miller,  160  Ala. 
621,  48  S  818.  124  AmSR  03.  11 
LRANS  748  ;  Foster  v.  Chamberlain, 
41  Ala.  158. 

Conn. — Ashmead  v.  Colby,  26  Conn. 
287.  J 

Mass. — Brown  v.  Kellogg,  182  Mass. 
297,  66  NE  S7S ;  Sumner  v.  TUeston, 
4  Pick.  808. 

N.  Y.— Bond  V.  Smith,  4  Hon  48  ; 
Plerson  v.  Morgan,  1  Sllv.  Sup.  82, 
4  NTS  898,  IT  NYClvProc  124  [afC 
121  N.  Y.  706.  24  NB  1100];  LAne  v. 
Fenn.  76  Misc.  48,  134  NTS  92 ;  Gard- 
ner V.  Walker,  22  HowPr  405. 

Pa. — Githers  v,  Clarke,  158  Pa.  616, 
28  A  232 

Eng.— Hill  V.  Tempest,  do.  Ella.  146, 

78  Reprint  402  ;  Rlgley  v.  X«e,  Cro. 
Jac.  366,  79  Reprint  804 ;  Leigh  v. 
Bargany,  Cro.  Jac.  19,  79  Reprint  16 ; 
Harris  v.  Philips,  Hardres  161 :  Toung 
V.  Woollastod,  Hardres  112 ;  Capel  v. 
Saltsonstal,  3  Mod.  248,  87  Reprint 
164 ;  Griffin  v.  Lawrence,  Moore  K.  B. 
469,  72  Reprint  702 ;  Dacres  v.  Dun- 
comb,  1  Vent  235,  86  Reprint  168 ; 
Spenser  v.  Rutland,  Yelv.  208,  80  Ro- 
print  136;  1  Comyns  Dig.  76. 

Ont. — Beatty  v.  Neelon,  9  Ont.  285. 
Aad  see  other  cases  supra  {  269 
note  4. 

[a]  Actions  of  trMpass^(l)  At 

common  law  an  action  of  trespass  did 
not  abate  on  the  death  of  one  of  sev- 
eral defendants.  Rex  v.  Dryden,  Cro. 
Car.  674,  79  Reprint  1093  ;  Anonymous, 
Cro.  Car.  609,  79  Reprint  1038  ;  Walsh 
V.  Bishop,  Cro.  Car.  230,  79  Reprint 
809  :  Leigh  v.  Bargany,  Cro.  Jac.  19, 

79  Reprint  16 ;  Spenser  v.  Rutland, 
Telv.  208,  80  Reprint  136.  (2)  And 
this  is  now  the  general  rule.  Hein- 
muller  v.  Gray,  So  N.  Y.  Super.  196, 
IS  AbbPrNS  209.  44  HowPr  260  (which 
was  an  action  against  the  Indemnitors 
of  a  sheriff  for  damages  in  trespass 
for  taking  plaintlfTa  goods  under  proc- 
ess against  a  stranger)  :  Gardner  V. 
Walker,  22  HowPr  (N.  Y.)  405. 

[b]  Assanlt  and  batteiT'— (1)  On 
the  death  of  one  of  two  defendants  an 
action  of  assault  and  battery  does  not 
abate,  but  may  be  continued  against 
the  survivor.  HUI  v.  Tempest,  Cro. 
Bill.  14S,  78  Reprint  402.  (S)  But  In 
Missouri  It  was  held  that  an  action 
against  a  city  constable  and  the  sure- 
ties on  his  omctal  bond  for  an  unneces- 
sary assault  upon  plaintiff  in  arresting 
him  abates  on  the  death  of  the  con- 
stable both  as  to  him  and  as  to  his 
sureties,  and  that  Rev.  St.  (1889) 
9  2196,  which  provides  that  "when  the 
cause  of  action  does  not  survive,  the 
action  shall  abate  only  as  to  the  de- 
ceased parties,  and  shall  continue  as 
to  the  survivors,"  applies  only  where 
there  are  eurvlvtng  wrongdoers,  and 
does  not  apply  to  the  sureties  on  a 
bond.    Melvin  v.  E^rans,  48  Mo.  A  421. 

[c]  Damages  for  ereotlOB  of  dam. 
—The  desth,  pending  suit,  of  one  of 
three  defendants  In  an  action  for  erect- 
ing a  dam  by  which  plaintlfTs  mills 
were  obstructed  does  not  abate  the 
action.  Sumner  v.  TUeston.  4  Pick. 
(Mass.)  808. 

[d]  VC0T«r^-.Baudrlg  v.  Powen^ 
Hbw.  N.  P.  <UlelL>  10. 


[e]  Detinue,— Foster  v.  Chamber- 
lain, 41  Ala.  168. 

in  Txmua  and  aeoeit^(l)  The  rule 
of  the  text  applies  to  actions  for  false 
arid  fraudulent  representations..  Ash- 
mead V.  Colby.  26  Conn.  287  ;  Bond  v. 
Smith,  4  Hun  (N.  T.)  48;  Lane  v. 
Fenn,  76  Mlsc.  48,  184  NTS  92.  (2) 
Ad  action  against  several  defendants 
for  certain  misrepresentations  on  their 
part  in  regard  to  contracts  held  by 
them,  by  means  of  which  plalntllu 
were  Induced  to  enter  toto  an  agree- 
ment with  defendants  for  the  forma- 
tion of  a  company  to  control  their 
property  and  that  of  defendants  was 
hela  not  to  abate  on  the  death  of  one 
of  defendants.  Beatty  v.  Neelmi,  9 
Ont  885. 

Tgl  OoBnl>aoy.^^An  action  against 
several  for  obtaining  money  by  means  of 
a  fraudulent  conspiracy  is  wlthm  Uie 
rule.   Ashmead  v.  Colby,  26  Conn.  S8T. 

[hi  Xlbal  and  Blandar^Brown  v. 
Kellogg,  182  Mass.  297.  6fi  NB  878, 

[i]  Honfeasaaoe  of  directors. — An 
action  against  directors  for  failure  to 
make  an  annual  statement  of  the 
amount  and  character  of  the  debts  of 
the  association  with  which  they  are 
connected  does  not  abate  on  the  death 
of  one  of  them,  and  It  Is  optional  with 
plaintiffs  to  bring  In  his  administra- 
tor or  proceed  without  so  doing.  Gith- 
ers V.  Clarke,  168  Pa.  616.  28  A  282. 

[Jj  Aotlon  against  trastses  of  eoir- 
po ration  for  misapplication  of  assets 
see  Plerson  v.  Morgan.  1  Sllv.  Sup.  8S, 
4  NTS  898,  17  KTCIvProc  124  [aft 
121  N.  T.  706.  24  NE  1100]. 

13,  Foster  v.  Chamberlain,  41  Ala. 
168  (detinue)  ;  Baudrig  v.  Powers, 
How.  N.  P.  (Mich.)  10  (trover). 

14.  Allen  v.  Luke.  163  Fed.  lOlS 
(action  against  directors  of  national 
bank  to  recover  for  money  lost  to  the 
bank  through  his  negligence  or  miscon- 
duct) :  Bond  V.  Smith,  4  Hun  (N.  T.) 
48 :  Lane  v.  Fenn,  76  Misc.  48,  134 
NTS  92 ;  Githers  v.  Clarke,  158  Pa. 
616.  28  A  232.  See  supra  S  269  text 
and  note;  and  Infra  I  492. 

AbateniMit  and  snrvival  of  actions 
«■  delicto  see  Infra  S  339  et  seQ. 

IB.  Holmes  -v.  Holmes,  2  Pick. 
(Mass.)  230. 

le.  Jay  V.  Stein.  49  Ala.  514;  Ste- 
venson v.  Howard,  3  Harr.  &  J.  (Md.) 
654.  In  Rlgley  v.  Lee,  Cro.  Jac.  356, 
79  Reprint  S04,  which  was  an  action 
of  ejectment  against  a  husband  and 
wife,  the  husband  died  after  verdict, 
and  the  question  was  whether  the  ac- 
tion ahould  abate  or  stand  against  the 
wife.  The  court  decided  that  because 
it  was  In  the  nature  of  an  action  of 
trespass,  and  the  wife  waa  charged 
for  her  own  part,  the  Judgment 
should  be  entered  against  her  alone. 
See  also  Hackay  v.  Ford,  121  Fed. 
487,  57  CCA  439  (action  to  determine 
adverse  claim  to  mining  property, 
under  U.  S.  Rev.  St.  [1878]  >  966). 

[a]  Deatli  of  tenant  by  onrtesy.- 
Where  the  subject  matter  of  an  ac- 
tion Is  real  property,  and  the  heirs 
of  the  deceased  owner  are  parties,  a 
formal  revivor  because  of  the  death 
of  the  owner  of  an  estate  by  curtesy 
who  was  a  coparty  Is  not  necessary. 
Arnett  v.  Williams,  226  Mo.  109,  126 
SW  1154. 

17.  Thornton  v.  Scheussler,  140 
Ala.  281.  37  S  237;  Miles  v.  Miles  82 
N.  H.  147,  «4  AmD  862;  BreMllova 
V.  Btump,  S  Yerg.  CC^nn.)  SS7. 
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ABATEMENT  AND  REVIVAL 


[§§  273-276 


against  the  aurviving  defendants  when  tiiere  are  audi 
persons  before  the  court  as  make  it  possible  to  render 
a  final  decree  in  the  eause/^  Bnt  where  the  deceased 
defendant  was  a  neerasary  party  to  the  determination 
of  the  controversy,  his  death  abates  the  suit." 

SnU  for  paitHion.  A  suit  for  partition  will  not 
abate  by  reason  of  the  death  of  a  party  thereto, 
where  all  the  parties  to  be  affected  hy  the  decree  are 
already  before  the  court.™ 

Fondosiire.  Where  a  deceased  defoidant  in  a 
foreclosure  proceeding  is  a  necessary  party,  his  death 
abates  the  suit  until  revived  against  his  representative 
or  successor  in  interestf^  But  where  the  deceased 
defendant  was  a  prior  mortgagee  who  was  not  a  nec- 
essary party  to  the  proceedings,  on  his  death  the  suit 
may  proceed  without  reviving  or  continuing  against 
his  successor." 

[$  274]   f.  Suits  agaimrt  Husband  and  Wife— (1) 


and  wife  sued  jointly  do  not  abate  on  the  death  of 
the  husband  if  the  cause  of  action  survives  against 

18.  Ala. — Thornton  v.  Sctaeussler, 
140  Ala.  2S1,  S7  S  2S7. 

Iowa. — Hai-per  t.  Drake,  14  Iowa 
6S8. 

Md. — Sinclair  v.  Auxiliary  Realty 
Co.,  99  Md.  223.  57  A  664. 

K.T.— LachalHe  v.  Libby,  18  AbbPr 
6.  21  HowPr  862;  Roeers  v.  Pater- 
son,  4  Pai|?e  409;  Campbell  v.  Mesler, 
4  Johns.  Ch.  335,  8  AmD  570. 

N.  C. — Smith  V.  Ballard,  3  N.  C. 
289 

S'.  C— Hall  V.  Clifton,  7  S.  C.  L..  88. 
Va. — Townes  v.  Blrchett,  12  L,etgh 
(39  Va.)  173. 

E^nfC.-T-Davies  v.  Davlea,  9  Ves.  Jr. 
461.  32  Reprint  681. 


the  wife."  Thus  a  suit  against  a  husband  and  wife 
for  a  tort  of  the  wife  does  not  abate  by  the  death  of 
the  husband  pending  the  suit,  unless  the  tort  was 
committed  by  her  in  his  presence  or  by  his  eoerci<m." 
And  an  action  against  husband  and  wife  to  recover 
dower  in  lands  of  the  wife  survives  against  her  on 
the  husband's  death  x>rading  the  actibn.^  But  an 
action  against  husband  and  wife  abates  as  to  the 
husband  on  his  death,  unless  the  cause  of  actibn 
survives  and  the  action  may,  by  statute,  be  revived 
or  continued  against  his  personal  zepresentative." 
And  so  in  suits  in  equity.^ 

275]  (2)  Death  of  Wife."  A  siiit  at  Uw  or 
in  equity  against  husband  and  wife  abates  on  the 
wife's  death  if  the  cause  of  action  does,  not  survive 
against  the  husband,'**  as  in  the,  case  of  an  action 
for  a  tort  of  the  wife,*^  or  an  action  on  her  ante- 
nuptial contract;"  but  it  may  be  continued  against 


Dmth  of  Husband.^    Actions  against  a  hnsbuid  ^  the  husband  if  the  cause  of  action  survives  against 


[aj  mnstnrtloiia. — (1)  Thus  where, 
penalnff  an  action  by  a  copart- 
nership against  the  assignees  of 
an  insolvent  debtor,  one  of  defend- 
ants died,  the  suit  did  not  abate,  as 
tits  rights  and  liabilities  for  all  pur- 
poses of  the  action  survived  to  the 
remaining  defendants,  Lachaise  v. 
Llbby,  13  AbblY  (N.  T.)  6,  21  HowPr 
362.  (2)  But  it  has  been  held 
that  a  bill  praying  relief  against  sev- 
eral, on  the  ground  that  a  deed 
under  which  they  all  claimed  Is 
fraudulent,  abates  as  to  all  on  the 
death  of  one  of  defendants,  unless 
the  bill  is  dismissed  against  the  de- 
ceased defendant  or  revived  against 
his  representative.  Neale  v.  Hag- 
throp,  3  Bland  (Md.)  561. 

[b]  Application  of  statat*. — In 
Maryland  an  action  to  annul  a  fraud- 
ulent conveyance  by  a  mother  to 
her  son,  brought  by  a  creditor  of  the 
vendor,  to  which  both  the  vendor 
and  the  vendee  are  made  parties,  does 
not  abate  on  the  death  of  the  vendor, 
although  the  vendee  Is  her  only  heir. 
Code  Pub.  Gen.  Laws  art  16  !-  1, 
providing  that  no  suit  In  chancery 
shall  abate  by  the  death  of  any  of 
the  parties  where  the  rights  in  the 
suit  survive,  and  !  2  declaring  that, 
if  any  party  to  a  suit  In  chancery 
shall  die,  tt  shall  not  be  necessary 
to  file  a  bill  of  revivor,  but  any  of 
the  surviving  parties  may  file  a  sug- 
gestion of  Oie  death,  setting  forth 
when  the  death  occurred,  and  who  Is 
the  legal  representative,  and  how  he 
Is  representative,  and  Act  (1892)  p 
874  c  654  (Poe  Supp.  Code  Pub.  Gen. 
Laws  art  16  S  186a),  providing  that, 
if  a  party  to  a  suit  In  equity  shall 
die  before  flnal  decree,  leaving  heirs 
at  law  or  reiiresen  tat  Ives  who  should 
be  made  parties.  It  shall  not  be 
necessary  to  file  an  amended  bill, 
but  they  may  be  brought  In  by  a 
short  petition  setting  forth  their  In- 
terest. Sinclair  v.  Auxiliary  Realty 
Co..  99  Md.  223.  67  A  664. 

is.  Sackett  v.  Giles,  3  Barb.  Ch. 
(N.  T.)  204.  This  was  a  suit  by  a 
wife  against  her  husband  for  a  sep- 
aration on  account  of  alleged  cruel 


treatment,  to^  which  the  assignees 
of  the  husband's  Interest  In  her  real 
estate  were  made  defendants,  and 
it  was  held  that  on  the  death  of  the 
husband  before  a  decree,  the  wife 
having  failed  to  make  out  a  case 
entitling  her  to  a  decree  of  separa- 
tion had  the  husband  lived,  the 
action  abated  as  to  the  other  defend- 
ants. 

30.  Donnor  t.  Quartermas,  90  Ala. 
164,  8  S  716,  24  AmSR  778  (where 
defendants  were  tenants  In  common, 
the  share  of  deceased  defendant  de- 
scending to  her  cotenants);  Spe'ck 
V.  Pullman  Palace  'Car  Co.,  121  111. 
33,  12  213.  Compare  Thomas  v. 
Smith,  3  Mass.  47«;  Gordon  v. 
Sterling.  13  HowPr  (N.  T.)  405.  See 
generally  Partition  [30  Cyc  201  et 
seq,  207]. 

fa]  SMth  of  putjr  not  uuMd.^ 
A  petition  for  partition  against  cer- 
tain persona  named  in  the  petition 
does  not  abate  by  the  death  of  a 
person  Interested  but  not  named, 
occurring  since  the  filing  thereof. 
Mitchell  V.  Starbuck,  10  Mass.  6. 

31.  Binkley  v.  Forkner,  (Ind.)  IS 
NB  343  (where  the  deceased  defend- 
ant was  a  person  claiming  an  Interest 
in  land  to  which  mortgaged  chattels 
were  attached);  Avery  v.  Ryeraon, 
34  Mich.  362  (where  the  deceased 
defendant  was  an  assignee  >  In  bank- 
ruptcy, and  there  was  a  prior 
mortgage  on  the  estate  which  he 
represented).  See  generally  Mortgages 
[27  Cyc  1683]. 

23/  Hancock  v.  Hancock.  22  N.  T. 
568. 

33.  See  generally  Husband  and 
Wife  [21  Cyc  1545], 

34.  Douge  V.  Pearce,  13  Ala.  127; 
Dougherty  v.  Harbison,  4  KyL  998; 
Crook  V.  Tull,  111  Mo.  283,  20  SW  8. 

Sevlval  or  oontlsnmnoe  of  suit  on 
death  of  one  wjfoumm  see  infra  I  493. 

[a]  After  judgment  In  ejectment. 
— If,  after  Judgment  In  ejectment 
against  a  man  and  his  wife,  the  hus- 
band dies,  the  action  does  not  abate, 
as  the  execution  of  the  judgment 
cannot  operate  on  the  deceased  de- 
fendant. Norrls  v.  Sullivan,  47  Conn. 
474.  And  see  Rlgley  v.  Lee,  Cro.  Jac. 
356,  79  Reprint  304. 

[b]  BMOi  pending  appeal  in 
•Jeotnant. — Where  Judement  goes 
against  husband  and  wife  Jointly  for 
land  In  which  the  husband  has  a 
marital  interest  as  against  her,  and 
pendlnff  an  appeal  the  husband  dies, 
the  suit  abates  as  to  him.  After  his 
death  the  possession  becomes  hers, 
but  this  will  not  support  the  pend- 
ing Judgment  against  her  or  author- 
ize the  rendition  of  a  new  one. 
Wilson  V.  Garaghty.  70  Mo.  517. 

[c]  Action  to  foreclose  mortgage. 
—-If  during  an  action  against  hus- 
band and  wife  to  foreclose  a  mort- 


him." 

276]   g.  Suits  against  Partners.  If  a  partner 

gage  on  the  wife's  land  the  husband 
dies,  and  no  relief  Is  sought  against 
the  estate  of  the  husband,  the  mort- 
gagees can  take  a  judgment  sub- 
jecting the  widow's  land  mortgaRed 
for   the   debt,   without   making  the 

Eersonal  representative  of  the  hun- 
and  a  party.     Daugherty  v.  Har- 
bison, 4  KyL  998. 

36.  Douge  v.  Pearce,  13  Ala.  127; 
Baker  v.  Braslin,  16  R.  I.  635,  18  A 
1039.  6  LRA  718  and  jjote  (holdluK 
that  where.  In  trespass  for  assault 
and  battery  against  a  husband  and 
wife  Jointly,  the  husband  died  pend- 
ing the  action,  the  action  did  not 
abate  but  could  be  prosecuted 
against  the  wife  alone). 

36.  Cosens  v.  Long.  3  N.  JT.  L. 
331. 

37.  Nutz  v.  Reutter.  I  Watts 
(Pa.)  229.  See  also  Wilson  v.  Qar- 
oghty,  TO  Mo.  filT. 

taj  OoBtraot  of  wlfs  before  oov- 
•rtof*.— An  action  agklnst  a  h  us- 
band  and  wife  upon  a  contract  of 
the  wife  before  marriage  abatea  as 
to  the  husband  at  his  death.  Nutz 
V.  Heutter,  1  Watts  (Pa.)  229. 

38.  Mole  v.  Smith,  ,  Jac.  490.  4 
EnsCh  490,  37  Reprint  935;  Field  v. 
Sowle,  4  Russ,  112,  4  EngCh  113.  38 
Reprint  747;  Shelberry  v.  Briggs,  2 
Vern.  Ch.  249,  23  Reprint  761.  In 
Mole  V.  Smith,  1  Jac.  &  W.  665,  37 
Reprint  522,  it  was  held  that  where 
a  husband  and  wife  are  defendants, 
and  by  the  death  of  the  husband 
a  new  interest  arises  to  the  wife, 
the  suit  becomes  defective  and  a 
supplemental  bill  is  necessary;  but 
this  case  was  questioned  In  Mole  v. 
Rmlth,  Jac.  490.  4  EngCh  490.  37 
Reprint  935.  See  also  AnonymouB. 
3  Salk.  84.  91  Reprint  707  (where 
it  was  held  that  the  suit  would  abate 
on  the  death  Of  the  husband,  when 
the  death  had  occurred  after 
answer). 

39.  See  generally  Husband  and 
Wife  [21  Cyc  1546]. 

.  SO.  Wllltams  V.  Kent,  IS  Wend. 
(N.^  T.)  860:  Roberts  v.  Llsenbee, 
86  N.  C.  136,  41  AmR  450:  Archer 
v.  Colby,  4  Hen.  ft  M.  (14  Va.)  410; 
Jackson  v.  Rawlins,  2  Vern,  Ch.  194, 

23  Reprint  727. 
81.    Roberts  v.  Llsenbee,  .86  N.  C. 

136,  41  AmR  450;  Mtddleton  -v. 
Crofts,  Rldg.  t.  Hardw.  109,  27  Re- 
print 774. 

3S.  Williams  v.  Kent.  15  Wend. 
(N.  T.)  360;  Beach  v.  Lee.  2  Dall. 
(Pa.)  257,  1  L.  ed.  371;  Buckner  v. 
Smith,  4  S.  C.  Eq.  871;  Heard  v. 
Stanford,  Cas.  t.  Talb.  173,  25  Re- 
print 723,  3  P  Wms.  410,  24  Reprint 
11 23 ;  MItchlnson  v.  Hewson,  7  T. 
R.  348,  101  Reprint  1013. 

33.  Thornton  v.  Scheusslet,  140 
Ala.  281,  37  S  237;  Bonner  v.  Ogllvls. 

24  Tex.  Civ.  A.  237.  68  SW  1027. 
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ABATEMENT  AND  BEVIVAX, 


[1G.J.]  1^ 


dies  pending  an  action  against  the  firm,  whether  on 
rontraet  or  for  tort,  the  action  does  not  abate,  but 
may  proceed  to  judgment  against  tHe  surviving 
partner,  unless  the  cause  of  action  dies,  not 
only  as  against  the  personal  representatives  of 
the  deceased  partner,  but  as  against  the  surviving 
partner  also.**  But  a  judgment  or  decree  reiP 
dered  against  the  deceased-  partner  will  be  set 
aside." 

[i  277]  h.  SBitB  against  Fenonal  B«pr88antfr- 
ttm.  It  seems  that  on  the  death  of  one  of  several 
defradant  executors  or  administrators  the  action 
may  be  continued  against  the  survivors." 

278]  L  Effect  on  Oonnterclaim.  It  has  been 
held  that  the  death,  pending  suit,  of  one  of  two 
defendants  entitled  to  a  counterclaim,  does  not  abate 
the  prosecution  of  the  counterclaim." 

[i  279]  .  12.  Death  of  Both  Parties.  It  has  been 
held  that  a  statute  providing  that  the  death  of  either 
party  shall  not  cause  the  suit  to  abate  if  the  cause 
of  action  survives  should  be  construed  as  embracing 
a  case  in  which  both  parties  die  before  the  sub- 


stitution of  the  personal  representativeB  of  either 

of  them." 

[i  2801  13.  Time  of  Death  u  Affecting  Ques- 
tion of  Abatement — a.  In  OeneiaL  The  eftect  of 
the  death  of  a  party  as  abating  an  action  depends 
to  a  great  extent  upon  the  stage  of  the  pro- 
ceeding at  which  the  death  occurs,  whether  be- 
fore or  after  final  judgment  or  decree,  whether 
before  or  after  verdict  or  decision,  etc.,  and 
whether  before  or  after  the  •  action  has  been 
teehnieally  eommeneed,  or  before  or  after  it  has 
terminated. 

[$  281]  b.  Oommencement  and  Potdency  of 
Action.  Where  a  statute  simply  preserves  pending 
actions  from  abatement  by  the  death  of  a  party  it 
does  not  apply  in  a  case  where  the  action  was  not 
pending  at  the  time  of  the  death."*  And  as  a  general 
rule  where  the  death  of  plaintiff  or  defendant  occurs 
before  the""  service  of  summons  is  completed  or  other 
steps  taken  by  which  the  action  can  be  deemed  to 
have  been  commenced,  the  court  acquires' no  juris- 
diction, and  therefore  the  action  necessarily  abates,*^ 


[a]  Suit  to  rafonn  mortg^c. — 

On  deatb  of  the  wife  In  a  suit 
a^lnsc  husband  and  wife  to  reform 
a  mOTtsase  the  aqtlon  is  properly 
abated  aa  to  her  and '  prosecuted 
against  the  husband  alone,  all  the 
land  belonfflnff  to  hlna,  and  she  being 
Joined  because  of  her  inchoate  dower 
and  homeatead  interest,  which  are 
eliminated  by  her  death.  Thornton 
V.  Scbeuseler,  140  Ala.  281,  S7  S  SS7. 

[b]  aoUoB  to  trr  ttoe  to  prop- 
erty survives  against  the  husband 
alone  on  the  death  of  the  wife  leav- 
ing him  sole  heir.  Bonner  v.  Ocilvle, 
24  Tex.  Civ.  A.  237,  68  SW  1027. 

(c1  am  praylBff  aoooimta. — 
Where  a  husband  and  wife  were  de- 
fendants to  a  bill  praying  accounts 
against  the  wife,  wno  was  the  per- 
sona.1  representative  of  platntlfTs 
debtor,  on  .the  death  of  the  wife  the 
husband  Is ,  entitled,  plaintiff  re- 
funinK  to  revive,  to  set  the  cause 
down  to  have  the  bill  dismlBsed  wUh 
co!<ts  as  to  him;  for  that  purpose  the 
suit  Is  not  abated.  Hlgan  v. 
Mor^n.  2  Molloy  417. 

34.  V.  8. — Troy  Iron,  etc.,  ftetory 
V.  Winslow,  24  F.  Caa.  No.  14,199, 
11  Blatchf.  513. 

Ala. — Clark  v.-  Stoddard,  3  Ala. 
336:  Cullum  v.  Batre,  1  Ala.  126. 

Oa. — Crapp  v.  Dodd,  92  Ga.  405. 
17  SB  666.  See  also  Watts  v.  lAngs- 
ton.  135  Ga.  161,-68  SE  1116;  Ross 
V.  Everett,  12  Ga.  30. 

lll.< — Ballance  v.  Samuel.  4  III. 
330:  Finnegan  v.  Allen,  60  III.  A. 
ZT,i  (action  for  wrongfully  suing  out 
an  injunction). 

Ind. — Hms  v,  Lowrey,  122  Ind. 
ZZ5.  23  KE  166,  17  AmSR  355,  7 
LRA  SO. 

L.a. — Todd  V.  Toung,  IS  IdU  Ann. 
162. 

3£as8. — ^Brown  v.  Kellogg,  182 
M?s^.  297,  65  NB  378;  Ptngree  v. 
Comn,  12  Gray  2SS. 

Nebr. — ^Dineen  v.  Lannlng,  92 
Nebr.  545.  138  NW  76»:  Union  Pac 
R.  Co.  T.  Hetcalf.  50  Nebr.  462,  69 
NW  961:  King  v.  Bell.  13  Nebr.  409, 
14  NW  141. 

N.  T. — Voorh  les  v.  Bax  ter ,  18 
Barb.  692,  1  AbbPr  43  [aft  17  N.  Y. 
ZZtl:  I>ats  v.  Blumenthal,  60  Misc. 
**iT,  100  NTS  527  [aff  116  App.  Div. 
914.  101  NTS  11281:  Pope  V.  Briggri, 
;i  NTS  718  lapp  dlsm  137  N.  T. 
631.  3S  KB  74BJ.  , 

Tenn. — Hanunond'  v.  fit.  John,  4 
Terg.  107. 

Va. — Townes  t.  Blrchett,  12  Leigh 
t39  Va.)  173:  Cunningham  t.  Bmith- 
aon.  12  Leigh  (39  Va.)  38. 

See  Rice  v.  Van  Why,  49  Colo.  7,  34, 
111  P  599  [cit  Cyc3. 

BoTlval  OB  desitb  of  partasr  see 
*ntn.  i  494. 

[a]    mapK—tload   Where,  pending 


a  suit  against  two  physicians,  part- 
ners,  for  damages  for  an  injury  al- 
leged to  have  been  caused  by  the 
unskillful  manner  In  which  they 
reset  and  treated  plaintlfTs 
shoulder,  one  of  the  partners  dies, 
the  action,  while  abating  against  the 
personal  representatives  of  the  de- 
ceased partner,  may  be  prosecuted 
to  Judgment  against  the '  surviving 
partner.  Hess  v.  Lowrey,  122  Ind. 
225.  23  NE  15C,  IT  AmSR  S6$.  7 
LRA  90. 

[b]  Sale  of  liqoov. — In  an  action 
against  partners  as  saloonkeepers 
for  injury  caused  by  the  sale  of 
liquor  by  them,  the  action  does  not 
abate  by  reason  of  the  death  of 
one  of  the  partners  pending  the 
action.  King  v.  Bell,  13  Nebr.  409, 
14  NW  141. 

[c]  Ubel  and  slander. — Aside 
from  statutory  provision,  an  action 
for  libel  against  two  partners  does 
not  abate  by  the  death  of  one  of 
them.  Brown  v.  Kellogg,  182  Maes. 
297,  66  NB  378  (holding ,  also  that 
In  Pub.  St.  c  166  g  12,  providing 
that,  when  there  are  several  plain- 
tiffs or  defendants  In  a  personal 
action,  the  cause  of  which  survives, 
and  any  one  of-  them  dies  before 
final  Judgment,  the  action  shall  pro- 
ceed, the  clause,  "the  cause  of 
which  survives,"  means  survives  to 
the  surviving  plaintiffs,  or  against 
the  surviving  defendants,  and  there- 
fore the  death  of  one  of  two  part- 
ners flued  for  libel  would  not  cause 
the  action  to  abate). 

[d1    Malt  against  partiur, — In  Bx 

{».  Ware,  48  Ala.  223.  it  'was  held 
hat  an  action  brought  against  one 
member  of  a  partnership  on  a  con- 
tract made  by  the  partnership  sur- 
vives upon  the  death  of  defendant 
and  may  be  revived  in  the  name  of 
the  personal  representative  as  de- 
fendant. To  same  effect  Travis  v. 
Tartt,  8  Ala.  674. 

35.  Salinger  v.  Gunn,  61  Ark.  Hi. 
33  SW  959  (holding  that  in  an  action 
against  a  firm  for  Bpeciflc  perform- 
ance, a  decree  rendered  after  the 
death  of  one  of  the  members  of  the 
Arm,  anri  without  the  substitution 
of  nia  heirs,  will  be  reversed  for 
want  of  proper  parties).  See  also 
Bowen  V.  Troy  Portable  Mill  Co.,  31 
Iowa  460  (holding  that  where  a 
partnership  la  dissolved  during  the 
pendency  of  an  action  against  It  by 
the  death  of  one  of  the  members  of 
the  firm  the  action  should  there- 
after be  prosecuted  against  the  sur- 
viving partner,  and  the  continuance 
of  the  action  against  the  Arm  is 
irregular,  and  the  Judgment  rendered 
therein  against  It  will  be  vacated  on 
proper  application  and  showing  to 
a  court  of  chancery). 


[a]  Beversal  of  decree;  deaA 
pendlsg  appeaL — But  where  a  decree 
against  partners  Is  reversed  on  ap- 
peal,  the  death  of  one  of  the  ap- 

gellants  against  whom  the  decree 
ad  been  rendered,  occurring  pending 
the  appeal.  Is  not  ground  for  setting 
aside  the  decree  of  reversal,  as  the 
surviving  partner  represents  the 
whole  interest  and  the  apfiellee  can- 
not complain  of  a  decree  In  favor 
of  the  deceased  party.  Cunningham 
v.  Smlthson,  12  Leigh  (89  Va.)  33. 

3S.  Castor  v.  Pace,  24  Ga.  137; 
Hicks  v.  Harris,  26  Miss.  420;  Pat- 
terson V.  Copeland,  62  HowPr  (N. 
T.)   460.  •  ' 

[a]  An  aotlon  of  Oenvtavlt 
against  two  Joint  administrators  in 
not  abated  by  the  death  of  one  of 
them  pending  the  suit,  but,  the  death 
being  suggested  on  the  record,  the 
action  may  proceed  against  the  sur- 
vivor.   Castor  V.  Pace,  24  Ga.  137. 

37.  Moorehead  v.  Hyde,  88  Iowa 
382. 

38.  Ga. — ^Henderson  v.  Alexander, 
2  Ga.  81. 

III. — Northern  Trust  Co,  v. 
Palmer,  171  111.  383,  49  NE  553  [aff 
70  111.  A.  93]. 

Me. — Fulton  v.  Nason,  66  Me.  4*6. 

Mass. — Hunt  v.  Whitney,  4  Mass. 
620. 

N.  T. — Holsman  v.  St.  John,  90  N. 
T.  461  [rev  48  N.  T.  Super.  306]; 
McNulta  v.  Huntington.  82  App.  Div. 
257,  70  NTS  897;  Greene  v.  Martine, 
21  Hun  136  [aff  84  N.  Y.  648^.  See 
I^chalse  v.  Llbby,  13  AbbPr  «,  21 
HowPr  362  (where  one  of  several 
plaintiffs  and  one  of  several  de- 
fendants died). 

Oh. — Carter  v.  Jennings,  24  Oh. 
St.  182. 

fa]    Case  standing  under  nUe  of 

rsference. — In  Price  v.  Tyson,  2  GUI  A 
J.  (Md.)  475,  It  Was  held  that  it  was 
the  duty  of  the  court  to  continue 
a  case  standing  under  a  rule  of  ref- 
erence until  an  award  Is  returned, 
and  the  death  of  both  parties  while 
it  remains  under  that  rule  does  not 
abate  the  action. 

[b]  Probate  proceeding*. — ^in 
Lafferty  v.  Lafterty,  6  Redf.  Surr. 
(N.  Y.)  326,  It  was  held  that,  after 
the  death  of  all  the  parties,  probate 
proceedings  may  be  ■  revived  by 
bringing  in  their  successors  in  in- 
terest. 

89.    Clindenln   v.  Allen,   4  N.  H. 

385 

4(h  Green  v.  McMurtry,  20  Kan. 
189  (holding  that  where  a  plaintiff 
dies  between  the  Issuance  and  the 
service  of  an  original  process  the 
action  abates,  since  a  defendant,  un- 
less he  voluntarily'  appears,  can  ba 
made  a  party  only  hssthe  service  of 
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ABATEMENT  AND  REVIVAL 


[§§  281-284 


iinles^  as  is  sometimes  the  ease,  it  is  saved  by 
statute.*^ 

282]  c.  Death  before  Final  Judgment  or  De- 
cree^d)  B^ore  Verdict,  Dedaion,  w  XnterhKntorr 
Jsdsment  <»  Decree — (a)  In  OenoraL  It  is  the  gen- 
eral rule  that  an  action  abates  on  the  death  of  plain- 
tiif  or  defendant  at  any  time  before  verdict,"  unless, 
as  in  most  jurisdictions,  there  is  a  statute  changing 
ti^  common  law  and  preserving  the  action  from 
abatement And' in  equity,  where  a  defendant  has 
been  rarved  with  a  cftpy  of  the  bill  but  dies  without 
having  appeared,  the  sait  abates.** 

[t  283] ,  (b)  After  Hearing  or  Trial.  An  action 
abates  on  the  death  of  plaintiff  or  defendant  after 


trial  and  before  a  verdiet  is  mdered,*  unless  the 
rule  is  changed  by  statute.**  But  in  oonrts  of  equity 
it  is  the  practice,  when  a  party  dies  after  a  eatue 
has  been  submitted  upon  the  &ial  hearing,  for  tlie 
court,  notwithstanding,  to  go  on  and  render  its  de- 
cision and  direct  a  final  decree  to  be  entered  up  as 
of  the  day  when  the  cause  was  submitted  for  de> 
eision;*^  and  the  same  practice  has  obtamed  in  some 
jurisdictions  in  courts  of  law.** 

[$  284]  (c)  Pending  Baference.  Under  sUta- 
tory  provisions  that  the  death  of  a  party  shall  not 
abate  an  action,  death  occurring  pending  a  reference 
does  not  snpersiede  the  order  of  reference  nor  invali- 
date the  prior  proceedings,*'  and  on  ao^estion  of 


the  summons  upon  him,  and  until 
the  service  oC  such  summons  no 
action  exists);  Auerbach  v.  May- 
nsrcl,  26  Minn.  421,  4  NW  816  {where 
defendant  died  after  publication  of 
summons,  but  before  the  expiration 
of  the  time  within  which  the  publi- 
cation was  required  to  be  made): 
RelUy  V.  Hart,  ISO  N.  T.  625,  29  NES 
1099,  27  AmSR  540  and  note  Choldins 
that  the  death  of  plaintUC  after- the 
commencement  of  service  by  pub* 
Ifcatlon,  but  before  the  expiration 
of  the  required  time  of  publtcatlon, 
abates  the  action,  and  the  continu- 
ance of  the  publication  disregarding 
the  death  does  not  complete  the 
service  so  as  to  authorize  a  revival 
of  the  action  by  the  personal  rep- 
resentative of  the  deceased;  in  such 
a  case  there  has  been  no  actiial 
service,  and  the  court  has  acquired 
no  Jurisdiction  of  defendant). 

Death  of  plalntltt  or  OafoaAaKt  be- 
fore suit  noimd  tat  ftlMtement 
see  'supra  It  188,  190.  ,  , 

PeaaenoT  of  suit  as  determining 
Tiglit  of  revival  see  infra  S  435. 

When  Mtion  deemed  pending-  eee 
supra  f  77;  Infra  |  48S.  See  also 
Actions. 

[a]  attanhmimt — ^But  where,  after 
Issuance  of  summons  against  a 
nonresident  and  valid  attachment 
of  his  property  In  the  state, 
whereby,    under    Code    Civ.  Proc. 

?418,  the  court  acquired  jurisdic- 
lon,  and  had  control  of  all  subse- 
quent proceedings,  liable  to  be 
divested  by  service  of  the  summons 
by  publication  not  beln?  commenced, 
as  required  by  section  638,  within 
thirty  days  after  the  granting  of 
the  warrants  of  attachment,  defend- 
ant died,  before  the  commencement 
of  the  publication  of  summons  but 
before  expiration  of  the  time  there- 
for, it  was  held  that  I  7B7,  pro- 
viding that.  In  case  of  death  of  a 
sole  defendant,  if  the.  cause  of  action 
survives,  the  court  must  on  motion 
allow  the  action  to  be  continued 
against  his  representative  or  suc- 
cessor In  Interest,  was  applicable. 
liOgnn  v.  Greenwich  Trust  Co.,  144 
App.  Dtv.  872.  129  NYS  577  tafE 
203  N.  Y.  611,  96  NE  1120]. 

[b]  Death  after  ssrvloe  Irat  be- 
fore enterlnr  of  action. — ( 1 )  In 
Hew  Hampshire  it  was  held  that 
an  action  does  not  abate  by  the 
death  of  either  party  after  the  serv- 
ice of  the  writ  but  before  the  time 
of  entering  the  action.  If  the  cause 
of  action  survives,  as  such  an  action 
Is  pending  tn  the  court  so  as  to  be 
within  a  statute  providing  that  an 
action  which  Is  pending  shall  not 
abate  by  the  death  of  either  party 
If  the  cause  of  action  survives. 
Clindcnin  v.  Allen,  4  N.  H.  S8S.  (2) 
But  in  Vermont  It  was  held  that  a 
statute  "empowering  executors  and 
administrators  to  prosecute  and  de- 
fend suits  where  one  of  the  partleis 
dies  pending  the  suit"  does  not  In- 
clude cases  where  a  party  dies  be- 
fore the  action  Is  entered  In  the 
court;  and  where  a  sole  defendant 
dies  after  service  of  the  writ  but 
before  the  return  day,  the  action 
abates.  Hyde  -  T.  Leavltt,  2  Tyler 
(Vt.)  170. 


tc]    ■•rvlM  OB  attonor^Under 

a  statute  authorising  service  of  cita- 
tion In  error  upon  the  opposite  party 
"or  his  attorney."  service  upon  the 
attorney  after  the  death  of  defend- 
ant Is  Invalid.  CI  ana  v.  Beach,  15 
Ob.  800.  46  AmD  576. 

41.  Lavell  V.  Frost,  IS  Uont  93, 
40  P  146. 

[a]  She  Htm  of  tbo  aiMclff 
thMX  aefoadMH  U  dead  does  not  nec- 
essarily abate  the  suit,  but  his  rep- 
resentatives may  be  made  parties 
by  voluntary  appearance  or  other- 
wise, and  the  suit  may  proceed 
against  them.  Tounff  v.  Clttaen's 
Bank,  31  Md.  66. 

48.  U.  S. — Macker  v.  Thomas,  7 
Wheat.  580,  B  L.  ed.  515;  Green  v. 
Watkins,  6  Wheat.  260,  6  L.  ed.  266. 

Ark. — Jenning  v.  Ashley,  5  Ark. 
128. 

Ky. — Gaines  v.  Conn,  2  Dana  281. 
ifd. — Baltimore,  etc.,  R.  Co.  v. 
Ritchie,  81  Md.  191. 

Mass. — Farrin  v.  Kenney,  10  Mete. 
294. 

Mont. — Dillon  v.  Great  Northern 
R.  Co^  38  Mont.  485,  100  P  960. 

N.  Y. — Hopkins  v.  Adams,  6  Duer 
685.  5  AbbPr  361;  Borsdorff  v. 
Dayton,  17  AbbPr  86  note  (after 
service  hut  before  expiration  of  time 
to  answer). 

Wis. — Farrall  v.  Shea,  96  Wis. 
661,  29  NW  634. 

Eng. — 1  Comyns  Dig.  71. 

Ana  see  cases  supra  S  248. 

[a]  After  citation  bnt  befors 
Issne  joined. — On  the  death  of  a  de- 
fendant, after  citation  but  before 
lasue  joined,  bis  legal  representa- 
tives must  be  made  parties  to  the 
suit,  and  must  be  dtea,  or  the  judg- 
ment rendered  will  be  void.  The 
insertion  of  the  word  "heirs"  In  the 
flnal  decree,  or  the  subsequent  ap- 
pearance of  the  heir  or  legatee  for 
the  purpose  of  taking  an  appeal, 
will  not  cure  such  defect.  Norton 
V.  Jamison,  23  I<a.  Ann.  102. 

43.  U.  S. — Warren  v.  Furstenbelm. 
35  Fed.  691,  1  LRA  40  and  note;  Hat- 
field v.  Bushnell.  11  F.  Cas.  No. 
6.211,  1  Blatchf.  893. 

Ala. — Gayle  v.  Bancroft,  22  Ala. 
816. 

Fla. — Gould  V.  Carr.  83  Fla.  628, 
15  S  259,  24-  I^RA  130. 

111.— Guyer  v.  Wookey,  18  Til.  BSB. 

Ind.— Holland  v.  Holland.  131  Ind. 
196,  30  NB  1075:  Lawson  v.  New- 
comb.  12  Ind.  439. 

Iowa.— Coughlln  v.  Blake,  55  ' Iowa 
634,  8  NW  475. 

I>a. — Union  Nat.  Bank  v.  Choppln, 
44  La.  Ann.  170,  10  S  697:  Wood- 
man V.  Richardson,  IB  La.  Ann.  508. 

Mass. — Socket  v.  Wheaton,  17 
Pick.  103. 

N.  H.— Bedell  v.  Flanders,  81  N. 
H.  73  note. 

N.  J.— Dlckerson  v.  Stole,  24  N. 
J.  L.  550. 

N.  Y.~Lyon  v.  Park,  111  N.  T. 
850,  18  NE  863;  Potter  v.  Van 
Vranken,  36  N.  T.  819;  People  v. 
Starkweather.  40  N.  T.  Super.  458; 
Broas  v.  Meserean,  IS  Wend.  66S. 

S.  C— Klneald  v.  Blake,  17  8.  C. 
L.  20. 

Tenn. — Chambers  v.  Porter,  B 
Coldw.  271. 


Tex. — ^Armstronr  v.  Nlzon,  16  Tex. 

610. 

And  see  cases  supra  S  248. 

44.  Bland  v.  Davison,  21  Beav. 
812.  52  Reprint  879;.  Foster  v. 
Foster.  16  81m.  637,  39  EngCh  637. 
60  Reprint  1021;  Hardy  v.  Hull,  14 
Sim.  21,  37  BngCh  20.  60  Reprint 
263 ;  Crowfoot  v.  Mander.  9  Sim. 
396,  16  EngCh  896,  59  Reprint  410. 

45.  Jennings  v.  Ashley,  6  Ark. 
128:  Broas  v.  Mesereau.  1 8  Wend. 
(N.  Y.)  653.  But  where  the  error 
relied  on  was  the  entry  of  a  Judg- 
ment on  a  verdict  rendered  after  the 
death  of  the  party,  but  the  trial  In 
which  the  verdict  was  rendered  was 
had  in  pursuance  of  a  stipulation 
given  In  the  lifetime  of  the  party  on 
an  application  in  his  behalf  at  a 
previous  circuit  to  put  oft  the  trial 
of  a  cause  for  the  want  of  a  witness; 
the  court  refused  to  stay  the  pro- 
ceedings, and  denied  the  motion  for 
that  purpose  with  costs.  Ames  v. 
Webber,  10  Wend.  (N.  Y.)  62*. 

46.  See  Broas  v.  Mesereau,  18 
Wend.  (N.  Y.)  663. 

47.  Cal. — Fox  V.  Hale,  etc..  Silver 
Min.  Co.,   108  Cal.  478,  41  P  328. 

N.  J. — Mollneaux  v.  Raynolds,  55 
N.  J.  Eq.  187.  86  A  279  (holding  that 
on  the  death  of  a  defendant  in  par- 
tition after-  trial  and  argument  of 
the  cause  decree  may  be  entered 
nunc  pro  tunc,  and  conflicting  claims 
to  his  share  of  the  property  may  be 
settled  on  petition  for  distribution,  or 
the  claimants  may  be  brought  In  by 
petition  to  revive,  and  their  rlghU 
set  up  by  answers  and  determined 
before  decree) ;  Benson  v.  Wolverton, 
16  N.  J.  Eq.  110. 

N.  T.— Reed  V.  Butler,  11  AbbPr 
128;  Wood  V.  Keyes,  6  Paige  478; 
Vroom  V.  Dltmas.  5  Paige  528: 
Campbell  v.  Mesler,  4  Johns.  Ch.  834. 
8  AmD  670. 

8.  C— Hall  V.  Clifton,  7  B.  C.  Eq. 
88, 

Eng. — Davles  v.  Davles.  9  Ves.  Jr. 
461,  82  Reprint  881. 

ra]  anspenaioii. — It  has  been 
held,  however,  that  the  death  of  a 
defendant  in  equity  pending  sub- 
mission suspends  the  cause  until  the 
successors  in  interest  are  brought 
In.  Dickens  v.  Dickens,  174  Ala. 
305,  313,  56  S  806  [clt  Cyc]. 

46.  GrlHwold  v.  Hill,  It  F.  Cas. 
No.  5.834,  1  Paine  483;  Mannix  v. 
Elder,  1  Oh.  Clr.  Ct.  59;  Cumber  v. 
Wane,  Str.  426.  93  Reprint  613. 

[a]  Death  after  oontiiinaaoo  for 
advlseiueiit, — Where,  after  a  con- 
tinuance by  order  of  court  for  ad- 
visement, defendant  in  the  action 
dies,  judgment  will  be  entered  as  of 
the  former  term.  Perry  v.  Wilson. 
7  Mass.  393;  McLean  v.  State,  8 
Helak.  (Tenn.)  22, 

[b]  Death  after  expiration  of  mle 
to  ^aad, — The  death  of  defendant 
after  the  expiration  of  the  rule  to 
plead  does  not  abate  th6  action,  as, 
on  the  expiration  of  the  rule  to 
plead,  plalntllT  Is  entitled  to  enter  up 
Interlocutory  Judgment.  Kincald  v. 
Blake,  17  S.  C.  L.  20. 

49.  Moore  v.  Hamilton,  48  Barb. 
(N.  Y.)  120  [aff  44  N.  Y.  6661.  And 
see  Freeborn  v.  Denmati,  8  N.-J.  L. 
116. 
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the  death  the  cause  may  be  proceeded  with  as  in 
other  eases."*'  Bnt  in  Geoi^  the  death  of  a  party 
while  the  ease  is  pending  before  an  auditor  canses  a 
mistrial,  and  no  farther  proceedings  can  be  had 
until  parties  have  been  made,  -when  the  case  must 
be  tried  de  novo."^ 

[$  285]  (2)  Aft«T  Verdict,  Decision,  or  Inter- 
locutory Jndgment  or  Decree — (a)  In  General  By 
the  early  common  law,  the  death  of  a  party  after 
verdict,  but  before  final  judgment,  abated  the  action 
bnt  the  death  of  defendant  after  interlocutory  judg- 
ment, and  before  final,  judgment,  as  in  an  action  of 
account,  did  not  cause  an  abatement."  The  common- 
law  rule  that  the  death  of  a  party  at  any  stage  of 


so.  Prlc©  V.  Tyson,  2  Olll  ft  J. 
(Md.)  475.  Where  the  parties  to 
the  cause  stand  under  a  rule  oC  ref- 
erence joined  before  an  award  re- 
turned, the  regular  course  Is  to  move 
for  Its  reinstatement  In  the  name 
of  the  orlKlnal  party,  and  when  that 
Is  ordered  the  death  of  the  parties 
should  be  sugseBted  and  represen- 
tatives summoned  to  ajmear.  and 
upon  fhelr  appearance  the  cause 
proceeded  with  as  In  other  cases. 
Price  T.  Tyson,  supra. 

81.  Carroll  v.  Barber.  119  Oa. 
S6C,  47  SE  ISl. 

SB.    1  Comyns  Dig.  74. 

B3.  Klncald  v.  Blake.  1  8.  C.  L. 
30;  Salmon  v.  Smith.  1  Xev.  263,  83 
Reivlnt  399;  Thompson  v.  Hunt,  S 
Lev.  368,  83  Keprlnt  784 ;  1  Comsrns 
DIff.  tit.  Abatement  H  34. 

la.1  Wgatug  ef  Judffn^ent. — Tn 
England  It  seems  that  the  inter- 
locutory Judgment  must  have  been 
actua.lly  signed  before  the  death  of 
defendant.  Slbbet  v.  Russell,  Cas. 
Hardw.  188,  95  Reprint  118:  Wallop 
V.  Irwin.  1  Wlls.  C.  P.  315.  95  Reprint 
S37.  But  in  Kincald  v.  BUke,  17 
S.  C.  L.  20,  it  was  held  that  an 
action  did  not  abate  on  the  death 
of  defendant  after  expiration  of  the 
rule  to  plead,  when  puLlntm  was  en- 
titled to  enter  up  Interlocutosy  judK- 
ment.  , 

S«.    St.  17  Car.  II  c  3. 

55.  U.  8.— Hatch  v.  Eustis,  11  F. 
Cas.  Ifo.  6,207.  1  OalL  160. 

CaL — Judson  v.  Love.  36  Cal.  463; 
John  V.  Los  Aneretes  County,  Super. 
Ct.,  S  CaL  A.  262,  90  P  63. 

Conn. — Brown  v.  "Wheeler,  18 
Conn.  199;  Collins  v.  Prentice,  16 
Conn.  423. 

IlL — Darforth  v.  Danforth,  111  111. 
236:  Murphy  v.  McGrath,  79  111.  594; 
Bunker  v.  Green,  48  IlL  243;  Brown 
V.  Paxker.  15  IlL  307. 

Ind. — Valparaiso  v.  Chester.  96  NE 
765:  Tinker  v.  Kelley,  130  Ind.  366, 
30         304,  IS  LRA  622  and  note. 

Ky. — Oaines  v.  Conn,  2  Dana  231. 

U«. — I^wis  V.  Soper,  44  Me.  72; 
Goddard  V.  Bolster,  6  Me.  427,  20 
AmD  S20. 

Mass.— Wllklns  v.  Wainwrlgrht, 
173  Mass.  212,  63  NH  397;  Tapley 
V.  Martin.  116  Mass.  276;  Kelley  v. 
Rtley,  106  Mass.  339,  8  AmR  386; 
Sprinfrfleld  v.  Worcester,  2  Cush. 
52;  Currier  v.  Lowell,  16  Pick.  170; 
Holyoke  v.  Hasklns.  9  Pick.  259 ; 
P*rry  v.  Wilson.  7  Mass.  393.  , 

Minn. — Clay  v.  Chicago,  etc,  R. 
Co.,  104  Minn.  1,  115  NW  949; 
Cooper  V.  St.  Paul  City  R.  Co.,  55 
Uinn.  134,  56  NW  588. 

Mo- — State  v.  Stratton.  110  Mo. 
il6.  19  SW  803.  See  Millar  v.  St 
Louis  Trajisit  Co.,  216  Mo.  99,  103, 
Ui  SW  521  Jclt  Cyc). 

X.  H. — Blalsdell  v.  Harris,  62  N. 
H.  191. 

N.  J. — Flags  V.  Tenelck.  29  N.  J. 
L.  2«. 

N.  T. — Corbett  v.  Twenty-third  St. 

R.  Co.,  11*  N.  T.  679,  21  NE  1033; 

Vitto  V.  Farley,  6  App.  Dlv.  481,  39 
NTS  681 ;  Grant  V.  Griswold,  21 
Hun    609;    Crawford    V.   Wilson,  4 

Barb.  KM;  Z<yona  v.  Third  Ave.  R. 

Co.,  30  N.  T.  Btwer.  CM;  Scran  ton  v. 


Baxter,  6  N.  T.  Super.  660;  Smith  v. 
Joyce.  14  Daly  73;  Wasson  v.  Hobb, 
27  Misc.  66,  67  NYS  963;  Smith  v. 
Lynch,  8  NTSt  341;  Wood  v.  Phillips, 
11  AhbPrNS  1;  Adams  v.  Nellis,  69 
HowPr  886  [rev  24  Hun  606  mem]; 
Dlefendorf  v.  House,  9  Howt*r  243; 
Bhle  V.'  Moyer,  8  HowPr  245;  Gil- 
bert V.  Corbln,  18  Wend.  600;  Ryght- 
myer  v.  Durham,  12  Wend.  244 ; 
Ames  V.  Webber,  10  Wend.  624; 
Morris  v.  Corson,  7  Cow.  281; 
Springsted  v.  Jayne,  4  Cow.  423; 
Mackay  v.  Rhinelander,  1  Johns. 
Cas.  408:  Matter  of  Clark,  B  Dem. 
Surr.  877. 

N.  C— Beard  v.  Hall,  79  N.  C. 
506. 

Oh.— Dial  V.  Holter,  6  Oh.  St.  228. 

Or. — Mitchell  v. .  Schoonover,  16 
Or.  211,  17  P  867,  8  AmSR  282  and 
note. 

Pa. — Chase  v.  Hodges,  2  Pa.  48; 
Orlfflth  V.  Ogle,  1  Binn.  172;  Wood 
v.  Boyle,  17  Fa.  Co.  826. 

S.  C. — Dubose  V.  Duboee,  26  S. 
C.  L.  29-;  Miller  v.  Jones,  2  S.  C.  L. 
816;  Lynch  v.  Inglls.  1  8.  C  L.  449. 
An  Interlocutory  Judgment  has  the 
same  effect  as  a  verdict,  and  the 
death  of  defendant  after  Interloc- 
utory Jutanevt  does  not  abate  the 
action.  Ktaieald  T.  Blake,  17  8.  C. 
L.  20. 

Tann. — McLean  v.  State,  8  Heisk. 
22. 

Va. — ^Harris  v.  Crenshaw,  3  Rand. 
(24  Va.)  14;  Kooe  v.  Pierce,  1  Wash. 
(1  Va.)  212. 

W.  Va. — Laidley  v.  Jasper,  49  W. 
Va.  626,  39  SSI  1». 

Eng. — Kramer  v.  Waymark,  L.  R.  1 
Ezch.  241;  Palmer  v.  Cohen,  2  B.  ft 
Ad.  966,  22  ECL  404,  109  Reprint 
1402;  Doe  v.  Doe,  4  Burr.  1970,  98 
Reprint  26;  Tooker  v.  Beaufort,  1 
Burr.  146,  97  Reprint  238;  Read  ft 
Redman's  Case,  10  Coke  184,  77  Re- 
print ;  Fewlns  v.  Lethbrldge,  4  H. 
ft  N.  418;  Green  v.  Cobden,  4  Scott 
486,  36  ECL.  598;  Toulmln  v.  An- 
derson, 1  Taunt.  385,  127  Reprint 
S83.  In  England  if  there  were  a 
special  verdict  In  vacation  and 
plaintiff  die  in  term  time,  judgment 
might  be  entered  as  on  the  first  day 
of  the  term.  Pond  v.  King,  1  Wlls. 
C.  P.  124,  96  Reprint  529;  1  Comyna 
Dig.  72. 

Ont.— Slbbald  v.  R.  Co..  19  Ont. 
164,  18  Ont.  A.  184  [afr  20  Can.  S. 
C.  259];Nell  v.  McMillan.  27  U.  C.  Q. 
B.  257;  Davy  v.  Cameron,  15  IT.  G. 
Q.  B.  175;  Proctor  v.  Jarvls,  15  U.  C. 
Q.  B.  157. 

Compare  White  v.  Parker,  16  Can. 
S.  C.  699. 

Centra  Pox  v.  Hopklnson,  19  R.  I. 
704,  36  A  824. 

In  suits  for  dlveroe  see  Infra  S  404. 

[a3  Inteilooutory  inOnMiit  In 
MUcaL— Under  N.  T.  Code  Civ. 
Proa  I  763,  providing  that  where 
defendant  dies  after  an  Interlocu- 
tory Judgment,  but  before  final  Judg- 
ment Is  entered.  Judgment  shall  be 
entered  in  the  names  of  the  original 
parties,  where  an  Interlocutory  Judg< 
ment  against  defendant  is  entered 
on  demarrer,  giving  him  leave  to 
answer  within  twenty  days  or  final 
Judffmant  will  be  entereo^  and  he 


the  proceedings  abated  the  acticm-  was  changed  in 
England  by  statute  ^*  and  eubseqaent  statutes,  enact- 
ing that  death  after  verdict  should  not  be  alleged  for 
error,  when  judgment  was  rendered  witiiin  a  specified 
time  thereafter;  and  under  these  and  similar  statntea 
in  Canada  and  the  United  States,  applying  both  to 
verdicts  and  decisions  of  the  conrt,  the  g^eral  rule 
now  is  that  a  suit  does  not  abate  on  the  death  of 
either  party  after  a  verdict  or  decision  by  the  court, 
or  the  entry  of  an  interlocutory  judgment, .at  least 
where  the  cause  of  action  survives;  and  final  judg- 
ment may  be  entered  as  if  the  death  had  not 
occurred."'  But  where  the  cause  of  action  is  one 
which  does  not  survive,  the  action  abates  as  if  the 

dies  within  the  twenty  days  without 
answering,  the  final  Judgment 
against  nlm,  when  duly  docketed, 
has  the  same  force  and  etCect  as  re- 
gards the  right  to  priority  of  pay- 
ment as  if  defendant  had  died  uter 
its  entry.  In  re  Clark,  6  Dem.  Surr. 
(N.  T.)  377. 

[b}  Death  after  deoislon  ran- 
dered^— Where,  after  decision  ren- 
dered, but  before  Judgment  entered, 
defendant  dies,  the  action  does  noi 
abate.  Wilkins  v.  Wainwrlght,  178 
Mass.  212,  S3  NB  897:  Robinson  v. 
Govers,  133  N.  T.  425,  84  NB  809: 
Fulton  T.  Pulton,  8  AbbNCas  (N.  T.) 
210;  Hambly  V.  Hayden,  20  R  L  668, 
40  A  417:  ^nx  y.  Hopklnson,  19  R  I. 
704,  86  A  824.  The  proper  manner 
to  enter  Judgment,  where  the  party 
dies  after  decision  has  been  ren- 
dered and  before  Judgment  has  been 
entered,  is  in  the  names  of  the  orig- 
inal parties.  Long  v.  Stafford,  lOS 
N.  T.  274,  8  NE  522;  Tuomy  v.  DunA, 
77  N.  T.  616;  Arents  v.  Long  Island 
R.  Co.,  36  App.  Dlv.  379,  66  NTS  401; 
Wasson  v.  Hoff,  27  Misc.  66,  67  NTS 


953. 

[c1  Malm  nisi  for  ■etUag'  aside 
Terdiot. — ^Where  the  court  made  ab- 
solute a  rule  nisi  for  setting  aside  a 
verdict,  and  directed  a  nonsuit  to 
be  entered  pursuant  to  leave  re- 
served at  the  trial,  and  plaintiff  died 
between  the  term  at  which  the  rule 
nisi  was  granted  and  that  in  which 
it  was  made  absolute,  the  court,  in 
order  to  prevent  an  abatement  of 
the  suit,  ordered  the  Judgment  of 
nonsuit  to  be  entered  as  of  the 
term  preceding  the  death.  Moor  v. 
Roberts,  8  0.  B.  N.  8.  830,  91  ECL 
830. 

Cd]  Death  Kfter  Boaaolt,!— A  non- 
suit on  a  trial  by  Jury  is.  not  a  "de- 
cision" within  '  the  meaning  of  a 
statute  providing  that  after  decision 
in  an  action  to  recover  damages  for 
a  personal  injury  the  action  does 
not  abate  by  the  death  of  a  party. 
Consequently  an  action  to  recover 
^lamages  for  a  personal  injury  in 
which  the  court  orders  a  nonsuit 
abates  by  the  death  of  a  party.  Cor- 
bett V.  Twenty-third  St.  R.  Co.,  114 
N.  T.  579,  21  NE  1033. 

{e]  Death  after  Judgment  1)7  d»- 
fault. — And  it  has  been  held  that 
where  a  defendant  dies  after  Judg- 
ment by  default,  and  before  writ  of 
Inquiry  executed,  if  plalntlfC  pro- 
ceed to  execute  the  writ  of  inquiry, 
a  final  Judgment  against  defendant 
Is  erroneous  and  void,  Colson  v. 
Wade,  5  N-  C.  43.  See  also  Sheldon 
V.  Sheldon,  37  Vt.  152  (holding  that 
an  action  In  a  case  of  open  damages 
was  to  be  considered  as  still  pending 
after  the  entry  of  a  default  until 
the  assessment  of  damages,*  and 
where  defendant  died  before  the 
assessment,  and  eommissioners  were 
appointed,  the  case  was  subject  to 
discontinuance  under  the  provisions 
of  Gen.  St.  c  58  J  16). 

[f]  Conditional  verdlot. — ^A  con- 
ditional verdict  found  referring  to  a 
case  agreed  to  be  stated  does  not 
come  within  the  provision  of  a  stat- 
ute declaring  that  the  death  of 
either  party   between  verdict  and 
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death  had  occorred  before  verdict,  or  interloeutoiy 
judgment  or  decision,^  unless,  as  in  some  states,  it 
is  saved  by  statotie."  Where  entry  of  judgment  on 
the  verdict  has  been  prevented  by  the  action  of  the 
opposing:  party,  a  delay  of  more  than  the  time  pre- 
scribed by  the  statute  will  not  prevent  the  entry  of 
judgment  nunc  pro  tunc."  Where  a  verdict  has  been 
set  aside  and  ttie  action  sent  back  for  a  new  trial, 
the  condition  of  the  case  is  the  same  as  if  no  verdict 
had  been  rendered.*" 

[i  286]  (b)  After  Report  of  Referee.  In  some 
sii^,  if  either  party  to  an  action  dies  after  a 
report  by  a  referee,  foial  judgment  may  be  entered 
in  the  name  of  the  original  parties.^ 


ii  287]  (c)  Pending  Motion  for  New  Trial 
Under  the  statutory  provisions  already  referred  to 
the  death  of  a  party  pending  a  motion  for  a  nev 
trial  of  an  action  on  a  cause  of  action  which  snrvivcs 
does  not  bring  about  an  abatement  of  the  action  or 
affect  the  power  of  the  court  to  consider  and  deter- 
mine the  motion.*^  On  the  denial  or  dismissal  of  the 
motion,  judgment  may  be  entered  as  of  a  day  in 
which  the  party  was  in  life.'^  And  the  death  of  a 
party  pending  a  motion  for  a  new  trial  of  an  action 
on  a  cause  of  action  which  does  not  snrvive  ^docs 
not  abate  the  action,  if  there  has  been  a  recovery  by 
plaintiff,  as  by  the  recovery  the  cause  of  ■  action  is 
merged  therein."  But  it  has  beai  held  that  the  death 


Judgment  does  not  abate  the  action; 
and  In  such  a  case,  upon  the  death 
of  defendant  before  the  facts  are 
agrreed,  the  action  abates.  Hooe  v. 
Pierce,  1  Wash.  <1  Va.)  212. 

Igl  Jadgmoit  opMwd  before 
dMth  to  allow  defeHM. — A  statute 
provldlitiT  that,  "after  verdict,  re- 
port or  decision  In  an  action  to  re- 
cover damasea  for  a  personal  Injury, 
the  action  doea  not  abate  by  the 
death  of  a  party,"  refers  to  a  ver- 
dict or  decision  which  remains 
unopened  and  unimpaired  at  the 
time  of  the  death  of  the  Judgment 
creditor,  and  not  to  a  case  where, 
prior  to  such  death,  defendant  ^as 
allowed  to  come  in  and  defend,  the 
judgment  standing  merely  as  .'se- 
curity- for  any  future  recovery. 
Smith  V.  Lynch,  8  N.  T.  341. 

66.  Murphy  v.  McGralli.  79  Til. 
594  :  Dillon  v,  Grt-nt  Northern  it.  Co..  :i8 
Mont.  485,  lOO  P  060;  in  r«  Cramhill, 
196  N.  Y.  127,  8i»  NIC  578.  131  ASlt 
830  hnil  notf.  17  AnnCas  874  and  nule 
|rev  127  Ajii..  Div.  !t45.  Ill  NYS  11151  ; 
Btyun  V.  Hrvon,  134  App.  DFv.  320,  119 
NYS  41  ;  More  v.  Bennett.  6&  Barh. 
<N,  Y.)  338;  Wood  v.  Phillips.  11 
AbbPrNS  (  N.  Y, )  1:  froland  v.  riiainp- 
neys,  4  Taunt.  884,  128  fb'prlnt  580 
rllbcl  ;  death  of  plaintiff  aft>-r  an.'*f.'^s- 
ment  of  claniftKes  ami  bi-fun.'  entry  of 
judfimr-nl  ) ,  This  l  iisi-  wti^;  nvi'mili'i  I  In 
KraintT  v.  W,-i  y  ni.i  rk,  I>.  11.  1.  K\ch. 
241,  but  Hcems  lo  hiiy<-  been  followed 
by  the  Aiiiecic;in  ifmrts.  See  ;ilso 
Palmer  v.  Cohtn,  2  li.  &  Ad.  966.  22 
KCl.  404,  10!t  Reprint  1402  (where  It 
was  held  that  judgment  might  be 
entered  after  the  death  of  plaintiff). 
Theso  Engli.ih  cases  wfre  decided  on 
the  construction  of  the  statute  of 
17  Car.  II  c  9  S  I.  providing  that  "in 
all  actions,  real,  personal,  or  mixod, 
the  death  of  either  party,  between 
verdict  and  Judgment,  shall  not  be 
alleged  for  error."  See  Millar  v,  St. 
IjOoIb  Transit,  etc.,  Co.,  216  Mo,  l<9. 
IIB  SW  S21. 

Fa]  gieip— .  Thus.  In  trespass, 
beilore  a  statute  provldins  for  the 
aurvival  of  the  rl^ht  of  action,  the 
death  of  plaintiff  after  verdict  init 
before  flnal  Judgment  abated  the 
action.  Knox  v.  Sterling,  73  1 11. 
Z14. 

W.    Clay  v.  Chic.Tgo,  otf..  It.  Co., 
104  Minn.    1.   lir,    N\V  943:    I'ine  v. 
St.  Paul  City  R.  Co..  50   Minn.  1  14, 
68  NW  392,   16   l^RA   3t?  (holding 
that  Gen,  St.  (1S781  c  6(i  §  II.  pi  o- 
vlding  that  death  after  verdlrt  shall 
not  abate   tlif  action,  applied  to  an 
action  for  peraonnl  injuries  sustained 
bjr  plaiBtlff  through  the  carelesBnesa 
or  neKllRence  of  defendant);  Corbett 
V.  Twenty-third  St.  B.  Co.,  Hi  N.  T. 
E7ft,  21  KB  loss   (holdiiur  that  the 
common-law  rule  that  an  action  to 
recover  for  personal  Injuries  abates 
on     the     death     of     plaintiff  was 
dianged  by  Cod©  Civ.  Proc.  S  1343.  to 
■"Jttent  that  .luch  an  action  sluill 
bate   when   "a   verdir.t,    n  pnrt 
'alon"  has  been  rendered  upon 
sue);    Kelsey    v.    Jewett,  34 
Y.)  11;  Lyons  v.  Third  Ave. 
MM.  Y.Snper.  60&;  HelnmuUer 
4M^MB  (H^  T.)  SW; 


Wood  V.  PhiUlpa,  11  AbbPrNS  (K. 
T.)  1:  Dial  T.  Holt^  6  Oh.  St.  228 
(lll>e!>;  Kramer  v.  Waymark,  L.  R. 
1  fixch.  241  (holding  that  the  stat- 
ute of  It  Car.  II  c  8  !  I,  providing 
that  the  death  of  either  party  be- 
tween verdict  and  judgment  should 
not  be  alleged  for  error  If  Judgment 
should  be  entered  within  two  terms 
after  the  verdict,  included  an  action 
for  personal  Injuries). 

[a]  What  rtatnte  fOTerns. — The 
effect  of  the  death  after  verdict  of 
plaintiff  in  a  personal  Injury  action 
Is  not  governed  by  Rev.  Laws 
(190&)   S  4S03,  providing  that,  if  a 

Sersonal  injury  action  shall  have 
een  commenced  and  not  finally  de- 
termined during  plaintiffs  lifetime, 
it  may  be  continued  by  his  personal 
representative  for  the  benefit  of  the 
same  persona  for  whom  recovery 
may  be  had  for  a  wrongful  act  re- 
sulting in  death  and  that  the  court 
may  make  an  order  directing  plead- 
ings to  be  made  and  issues  framed 
conformably  to  the  practice  In  ac- 
tions under  that  section ;  but  by  9  4064, 
providing  that  after  verdict  fixing 
the  amount  of  damages  for  a  wrong 
the  action  shall  not  abate  by  the 
death  of  any  party  thereto.  Clay  v. 
Chicago,  etc.,  R.  Co.,  104  Minn.  1,  HE 
NW  949. 

[b]  Aotton  not  avrtA  trf  Btatnte. 

— In  Missouri  It  has  been  held  that 
Rev.  St.  (1899)  S  762,  providing  that 
"after  a  verdict  shall  be  rendered  in 
any  action,  and  after  an  answer  of 
confession  in  any  suit  brought.  If 
either  party  die  before  Judgment 
be  actually  entered  thereon,  the 
court  may,  within  one  term  after 
such  verdict  or  answer,  enter  flnal 
Judgment  In  the  name  of  the  original 
parties,"  does  not  apply  to  a  case 
where,  after  rendition  of  a  verdict 
against  defendant  and  a  Judgment 
thereon,  motions  for  a  new  trial  and 
In  arrest  have  been  filed  and  sus- 
tained, |ind  platntifF  afterward  dies, 
as  the  word  "verdict"  In  the  statute 
refers  to  a  verdict  on  which  no  Judg- 
ment has  been  entered  in  the  trial 
court.  Millar  v.  St.  Loula  Transit 
Co..  21fi  Mo.  99.  115  9W  521. 

68.  Dledendorf  v.  House,  9  HowPr 
(N.  T.)  243.  At  common  law  Judg- 
ment may  properly  be  entered  In  an 
action  for  personal  Injuries  as  of  the 
date  of  a  verdict  for  plaintiff,  where 
plaintiff  dies  during  the  pendency  of 
a  motion  by  defendant  for  a  new 
trial  and  before  the  court,  through 
its  own  omission,  has  entered  Judg- 
ment on  the  verdict.  Valparaloo  v. 
Chester,  (Ind.)  96  766. 

50.  Kelsey  v.  Jewett.  34  Hun  (N. 
T.)  11;  Benjamin  v.  Smith,  17  Wend. 
(N.  Y.)  208.    See  infra  g  287. 

60.  Scranton  v,  Baxter,  5  N.  Y. 
Super.  660;  Kissam  v.  Hamilton,  20 
HowPr  (N.  Y.)  369;  Burhans  v. 
Burhans.  10  Wend.  (N.  Y.)  601. 

[a]  Reference  to  compute  amount 
dna  on  morttf. — The  report  of  a 
referee  appointed  to  compute  the 
amount  due,  etc..  In  a  foreclosure 
autt,  is  not  a  report  within  the 
meaning  of  a  statute  providing  that 


If  either  party  to  an  action  dies  after 
a  report,  but  before  flnal  Judgment 
Is  entered,  the  court  must  enter  flnal 
Judgment,  In  the  name  of  the  orig- 
inal parties.  Smith  v.  Joyce,  14 
Daly  (N.  Y.)  78,  11  NYCIvProc  25. 

[b]  Oonstmotioii  of  vtatute. — 
The  provision  of  the  New  York  code 
of  civil  procedure  that  "if  either 
party  to  an  action  dies,  after  an  ac- 
cepted otter  to  allow  Judgment  to  be 
taken,  or  after  a  verdict,  report,  or 
decision,  or  an  interlocutory  Judg- 
ment, but  before  flnal  Judgment  Is 
entered,  the  court  must  enter  flnal 
Judgment  In  the  names  of  the.  orig- 
inal parties,"  etc.,  contemplates  a 
decision  by  a  referee  which  de- 
termines the  rights  of  the  parties 
to  the  controversy  In  the  same 
manner  as  they  would  be  deter- 
mined by  a  verdict  or  Interlocutory 
Judgment.  Smith  v.  Joyce,  14  Daly 
(N.  Y.)  73,  11  NYCIvProc  25. 

61.  111. — Bunker  v.  Oreen,  4S  IIL 
243;  Linn  v.  Brecher,  90  111.  A.  6. 

Ky. — Turner  v.   Booker,    2  Dana 

zi*. 

Mass. — Wllkins  v.  Wainwright, 
173  Mass.  212,  53  NB  397;  Topley  v. 
Martin,  116  Mass.  275 ;  Currier  v. 
Lowell,  16  Pick.  170. 

Mo-.-=State  V.  Strattoh,  110  Uo. 
426.  19  SW  803. 

N.  J.— Den  v.  Tomlln,  18  N.  J.  L., 
14,  35  AmD  525. 

N.  Y. — Spalding  v.  Congdon,  IS 
Wend.  543. 

Oh. — Sinclair  v.  Fear,  2  OhNP  373. 
4.0h8&CP  26. 

Pa. — Rothsteln  v.  Brooks,  6  ra 
Co.  411. 

Ont.— Swan  v.  Clelland,  1»  U.  C. 
Q.  a  S35. 
Sm>13i  nftn  taUaff  •nwptions  aet 

Infra  |  290. 

88,   Conn. — Collins  v.  Prentice,  13 
Conn.  423. 

IIL— Linn  T.  Brecher,   90  IIL  A 

6. 

Ind.— Hllker  v.  Kelley.  130  Ind 
356,  3D  NE  304,  15  LRA  622  and 
note.  See  also  Valparaiso  v.  Ches- 
ter. 96  NE  7S5. 

N.  J.— Den  v.  Tomlln,  18  N.  J.  L. 
14,  35  AmD  525. 

N.  T. — Spalding  v.  Congdon,  IS 
Wend.  543. 

Oh.— Dial  V.  Holter,  6  Oh.  St.  22S. 

Pa. — Fitzgerald  v.  Stewart,  53  Pa- 
343. 

[a]  Vonsnit. — ^Where  plaintiff,  hav- 
ing been  nonsuited,  applied  for  a 
new  trial,  and  died  pending  the  mo- 
tion, which  motion  was  subsequently 
denied,  defendant  was  allowed  to 
enter  judgment  as  of  the  term  suc- 
ceeding the  nonsuit.  Spalding 
Congdon,  18  Wend.  (N.  Y.)  643. 

63.  Conn. — Colllris  v.  Prentice,  1» 
Conn.  423.  ,  , 

Ind.— Hllker  v.  Kelley,  130  Ini 
856,  30  NE  304,  16  LRA  622  and  note. 

N.   Y. — Ex   p.   Webber.   18  Wend 
510. 

Oh.— Dial  V.  Holter,  6  Oh.  St.  !«■ 
Pa. — FlUsgerald  v.  Stewart,  53  ra- 
843. 


L  112,  in  Reprint  »1. 
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of  a  party  pending  a  motion  for  a  new  trial  after 
Terdiet  for  defendant  on  a  oatuu  of  ■  witimi  wfaieh 
does  not  snrviye  abates  tiie  action." 

[(  28S]  d.  Death  after  Final  Jndcment  or  De- 
cree—(1)  In  General.  Nnmerons  deeisiona  8a]^rt 
the  doetrme  that  the  death  of  a  party  after  judg- 
ment does  not  abate  the  action  or  open  or  vaeate 
the  judgment;  bat  sneh  judgment  sarrives  in  favor 
of  or  against  the  representatiTes  of  the  deceased.* 
And  this  doctrine  has  been  held  to  apply  even  in 
cases  of  a  recovery  on  a  cause  of  aetitm  which  doea 


e«.  Webbers  ▼.  Underhill,  19 
Wend.  <N.  T.)  447i_  Benjamin  v. 
Smith.  17  Wefad.  (N.  T.)  £08  (where 
It  was  held  that  where  there  la  & 
verdict  for  defendant  In  an  action 
for  a  false  return,  and  plaintiff  ap- 
plies for  a  new  trial  and,  pending: 
t&e  motion,  dies,  the  suit  abates  ai>a 
cannot  b«  revived). 

[a]  Oonstmotlon  of  statnte^ 
The  provision  of  the  New  York  code 
of  civil  procedure  that  "after  ver- 
dict, report  or  decision  in  an  action 
to  recover  damaflres  for  a  personal 
injury,  the  action  does  not  abate  by 
the  death  of  a  party,  but  the  subse- 
quent proceedings  are  the  same  as 
in  a  case  where  the  cause  of  action 
survives"  does  not  apply  where  the 
death  occurs  after  a  verdict  bas  been 
set  aside,  but  before  a  new  trial  is 
had.  as  the  sole  purpose  of  the  stat- 
ute is  to  save  to  the  estate  of  the 
deceased  party  th«  verdict,  report  or 
decision  ■  which  may  have  been  ren- 
dered In  his  favor  before  his  deatn, 
Kelsey  v.  Jewett.  34  Hun  (N.  T.)  11. 

65.  Ark. — Cbatfleld  v.  Jarratt, 
158  SW  146  (after  rendition  and  be- 
fore entry  of  judgment). 

CaL — Fowden  v.  Paclflc  Coast 
Steamship  Co.,  14»  Cal.  161,  86  P 
1T8.  And  see  Taffree  v.  Steams 
Ranchos  Co.,  124  CaL  SOS,  57  P  <9, 
108  CaL  670,  41  P  806,  54  P  826. 

Conn. — Coit  v.  Sistare,  85  Conn. 
573,  84  A  119.  AnnCasl913C  248;  Ham- 
ilton v.  New  Haven*  82  Con*.  208. 
78  A  1. 

Ida. — areen  v.  Kandls,  20  Ida.  190, 

118  P  90.  „ 

IlL — ^Kronenbervar  v.  Belnemann, 
1«4  IIL  A-  156. 

Ind.— Kelly  v.  Kelly,  117  Ind. 
890.  87  NH  646.  _ 

Ky. — ^Turner  v.  Booker,  2  Dana 
«4. 

Md. — ^Thomas  v.  Thomas  S7  Hd. 

594. 

Mass. — ^Wllkfns  v.  Walnwrig-ht,  173 
Mass.  212,  53  NB  397. 

Uicb. — Saginaw  County  Sav.  Bank 
V.  Duffield,  157  Mich.  622,  122  NW 
1S6.  133  AmSR  354  and  note. 

Mo. — Beck  V.  DowelL  40  Mo.  A. 
71  [arc  111  Mo.  506,  20  SW  19,  83 
AmSR  5161;  Reramler  v.  Shenutt,  16 
Mo.  A.  198.  See  also  WoehVlln  v. 
i^cheffer,  17  Mo.  A.  442. 

N.  Y. — Robinson  v.  Oovers,  138  N. 
T.  425,  34  NE  209;  Can-  v.  Rischer. 

119  N.  Y.  117,  23  NE3  29«;  Hays  V. 
Tlioma,  56  N.  Y.  521;  Arm  strong  v. 
T.'nion  College  Trustees,  "SB  App.  Dlv. 
i02,  66  irrS  942.  8  NYAnnCjas.  882; 
Ireland  v.  Iiltchfleld,  21  N-  Yi  Super. 
iu. 

N.  C. — Farley  v.  Lea,  20  N.  C.  169, 
K  AmD  680. 

Pa. — (Semmill  v.  Butler,  4  Pa.  232; 
Stroop  V.  Swarts.  12  Serg.  &  R.  76. 

R.  I. — Hambly  v.  Hayden,  20  R. 
I.  558.  40  A  417  (after  rendition  of 
J'jdgment  and  before  its  entry). 

Tenn. — Klmbrougb  v.  Mitchell,  1 
H«>ad  539.  And  see  Heald  v.  Wallace, 
:'*J  Tenm  346,  71  SW  80. 

Tez.~<)lbbs  v.  Belcher,  30  Tex.  79; 
Btnyon  v.  Smith.  50  Tex.  Civ.  A.  398, 
112  SW  138. 

Vt.— Miller  T.  Willlama,  SO  Vt 
3SC  _ 

Wi*. — ^Harteaiix  V.  Baatman,  6 
Wis.  410. 

Ont. — ^Young  v.  Oravenhurst,  84 
Ont.  U  467,  8  OntWN  10,  17  OntWR 
KS,  AtinChslOlSA  81S. 


Bevlval  of  JndfineBt 

ments  [23  Cyo  1438]. 

Xnmanee  of  •saostlOB  after  death 
of  party  see  Szaoutions  [17  Cyc 
991].  • 

[a]  l>«atti  of  a  parbr  before  sa- 
goiimsat  of  the  leorse  does  not  pre- 
vent the  enrollment.  Harrison  v. 
Simons,  3  Bdw.  (N.  Y.)  894.  • 

[b]  If  a  defsBdant  dls  after  aa 
ordev  for  JudgmsBt.  final  Judgment 
may  be  entered  at  any  time  within 
two  terms  afterward.  Dubose  v. 
X>ubose.  26  S.  C.  L.  29;  Lynch  v.  In- 
glts.  1  8.  C.  L.  449. 

[c]  Action  on  jndgment.— Upon 
the  death  of  a  plaintiff  after  final 
judgment  In  his  favor,  his  repre- 
sentatives may  bring  an  action  upon 
the  judgment,  and  obtain  the  same' 
relief  as  was  formerly  obtained  by  a 
writ  of  scire  facias.  Ireland  v.  Litch- 
field. 21  N.  Y.  Super.  684. 

[d]  Jndgneat  by  defanlt.— (1) 
But  It  has  been  held  that  the  death 
of  defendant  after  judgment  by  de- 
fault and  before  the  execution  of  a 
writ  of  inquiry  thereon  abates  the 
action ;  and  where  such  a  writ  Is 
executed  subaeciuent  to  the  death, 
and  final  Judgment  Id  rendered 
thereon  In  favor  of  plaintiff,  such 
judgment  Is  erroneous  and  will  be 
set  aside.  Aycock  v,  Harrison,  71  N. 
C.  432;  Colson  v.  Wade,  5  N.  C.  43. 
(2)  An  action  In  a  case  of  open 
damages  Is  considered  as  still  pend- 
ing after  the  entry  of  a  default, 
until  the  assessment  of  damages, 
and  If  defendant  *  dies  before  such 
assessment,  and  commissioners  are 
appointed,  the  action  will  be  subject 
to  a  discontinuance  under  the  pro- 
visions of  Vt.  Gen.  St.  o  68  t  IQ. 
Sheldon  v.  Sheldon,  87  Vt.  152. 

[e]  Xteath  of  unneoessary  party. 
— Where  a  party  who  was  at  no  time 
a  necessary  party  died  after  decree, 
It  was  proper  to  allow  a  discontin- 
uance as  to  such  a  party.  Howe  v. 
Lemon,  37  Mtch.  164. 

[f]  An  attaolUMat  on  original 
process  is  not  abated  by  defend- 
ant's death  after  final  Judgment  In 
the  action.  Colt  v.  Sistare,  85  Conn. 
673,  84  A  119,  AnnCa8l913C  248. 

[g]  gapyiemental  deopee  made 
after  death  without  revivor  void  as 
to  heirs.  See  Ehrald  v.  Corbett,  32 
CaL  493. 

66.  Cal. — Powden  V.  X^lfic  Coast 
Steamboat .  Co.,  149  Cat  161,  86  P 
178  [clt  Cycl. 

Ind.— Kelly  v.  Kelly,  187  Ind. 
690,  37  NB  545. 

Mo. — Beck  V.  Dowell,  40  Mo.  A. 
71. 

N.  H.— Knox  V.  Knox.  12  N.  H. 
862. 

N,  T.— Carr  v.  Rischer,  119  N.  Y. 
117,  23  NE  296;  Blake  v.  Qrlswold, 
104  N.  Y.  613,  11  NB  137;  Stokes  v. 
Stickney,  96  N.  Y.  328;  Hart  v. 
Washburn,  62  Hun  543,  16  NY8  923. 

Pa. — Stroop  v.  Swarts,  12  Serg.  & 
R.  76  .  u 

Tenn.— Heald  v.  Wallace.  109 
Tenn.  846.  71  SW  80;  Akera  v.  Akers. 
16  Lea  7.  67  AmR  207;  Kimbrough 
V.  Mitchell,  1  Head  639. 

Tex. — Qlbbs  v.  Belcher,  SO  Tex.  79 
Coverr  Taney  v.  Eldwards,  27  Tex. 
224]:  Pullman  Palace  Car  Co.  v. 
Fowler,  6  Tex.  Civ.  A.  766.  27  BW 
268. 


not  BorriTe  the  deatb  of  a  party,  as  the  eanse  of 
action  is  merged  in  the  jnd^enL^  Bat  a  suit  fmr 
divorce  is  abated  by  death  of  a  party  after  decree 
nisL*' 

r(  289]  (2)  Fending  Appeal,  Writ  of  Error,  or 
Ottuar  IPreeeedlng  for  Beriev— <a)  Pending  Appeil 
or  Writ  of  Error.  As  a  general  role,  sometimes  1^ 
express  statntoiy  proviaifni,  the  death  of  a  party 
pending  a^  appeal  or  writ  of  error  furnishes  no 
ground  for  the  abatement  of  the  suit''  In  such 
case  it  is  the  eommon  practice  for  the  appellate 


Va. — ^Harris  v.  Crenshaw,  S  Rand. 
<24  Va.)  14. 

[a]  a  an  aetloa  foi^  a  poaaltr 
the  death  of  one  of  the  parties  after 
Judgment  does  not  abate  the  action. 
Can  v.  Rist^her.  119  N.  Y.  117,  28  NB 
296;  Stokes  v.  Stickney,  96  N.  Y.  823; 
Hart  V.  Washburn,  62  Hun  (N.  Y.) 
543.  16  NYS  923. 

67.  Chase  v.  Webster,  168  Mass. 
228,  46  NE  706.    See  infra  1  404. 

68.  U.  S.— Bell  V.  Bell,  181  U.  S. 
176,  21  set  551,  45  L.  ed.  804:  Macker 
v.  Thomas,  7  Wheat.  530.  6  L.  ed. 
616-  Green  v.  Watklns,  6  Wheat.  260. 
5  L.  ed.  266;  The  Margaret  B. 
Roper,  106  Fed.  741.  45  CCA  S78. 

Aril. — Blllupa  v.  Freeman,  6 
Ariz.  968,  52  P  367. 

Ark. — Anglln  v.  Oavens,  76  Ark. 
122,  88  SW  883. 

Conn. — Barton  v.  New  Haven,  74 
Conn.  729,  62  A  403;  Norris  v.  Sul- 
livan, 47  Conn.  474. 

Fla. — MUgge  V.  Jackson,  60  Pla. 
235,  39  8  167.  • 

IlL — Danforth  v.  Danforth,  111  lU. 
236. 

Kan. — Powers  v.  Sumbler,  83  Kan. 
1,  110  P  97.  V 

Ky.— Wallace  v.  Wallace,  160  Ky. 
38,  150  SW  18;  Chenault  v.  Yates. 
149  Ky.  816,  149  SW  1024;  New 
York  Mut.  L.  Ins.  Co.  v.  Prewltt, 
127  Ky.  839.  106  SW  468,  82  KyL  298: 

g|y^3V27^i^^Vi"'^  ^' 

La. — Producers*  Turpentine  Co.  v. 
Prlngle,  187  La.  850.  64  S  124. 

Mo. — Crawford  v.  Chicago,  etc.,  R. 
Co..  171  Ho.  68,  66  8W  350;  d-Rourke 
V.  Kelly  The  Printer  Corp.,  166  Ho. 
A.  91,  186  SW  1011  (death  of  member 
of  voluntary  association):  HcHanns 
V.  Oregon  Short  Line  B-  Co.,  118  Mf>. 
A.  162,  94  SW  743. 

N.  Y.— Carr  v.  Rischer,  119  N.  Y. 
117,  23  NB  296;  Sctaramme  v.  Lewi- 
son,  123  App.  Dlv.  662,  107  NYS  1075. 
See  Palk  v.  Havemeyer,  144  App. 
Dlv.  688,  120  NYS  608. 

Oh. — Coffman  v.  Finney,  66  Oh.  SL 
61,  61  NB  155.  66  LRA  794. 

Or. — Nickerson  v.  Nickerson.  84 
Or.  1,  48  P  423,  54  P  277. 

Tenn. — Heald  v.  Wallace,  109 
.Tenn.  846  71  SW  80. 

Tex. — Binyon  v.  Smith,  50  Tex. 
Civ.  A.  398,  112  SW  138;  White  v. 
Manning,  46  Tex.  Civ.  A.  298,  102 
SW  1160;  Pullman  Palace  Car  6o.  v. 
Powler,  6  Tex.  Civ.  A.  756,  27  SW 
268. 

Wash.— Wright  v.  Northern  Pac. 
R.  Co.,  45  Wash.  482,  88  P  832. 

Ont. — Young  v.  Qravenhurst,  24 
pnt.  L.  467,  f  OntWN  10,  17  OntWR 
925,  AnnCasl912A  818. 

And  see  other  baaee  In  the  notes 
following. 

AlMtement  of  the  aopMl  or  writ 
or  error  see  Appeal  andXinror  [2  Cyo 
769  et  seq]. 

[a]  In  real  Mttoaa  the  death  of 
either  party  after  a  writ  of  error 
sued  out  does  not  abate  the  suit. 
Macker  v.  Thomas,  7  Wheat.  (O.  S.> 
630.  6  li.  ed.  61S;  Oreen  v.  Watkins, 
6  Wheat.  (U.  S.)  260,  6  U  ed.  256. 

[blBJeotment  affalsst  .  husband 
awl  wife. — ^A  Judgment  in  ejectment 
was  rendered  against  husband  and 
wife;  defendants  filed  a  motion  in 
error,  and  while  it  was  pending  the 
husband  died.  It  was  held  not'  to 
affect  the  case.  Norris"  v.  Sullivan, 
1  47  Conn.  474.  ~ 
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fxnirt  to  afflrm  or  rerine  the  judgment  nnne  pro 
tune.*  The  iiile  applies  in  most  jorisdictiona,  al- 
thoni^  not  in  all*  in  eases  iriiere  &ere  has  been  a 
judgment  for  plaintiff  on  a  cause  of  a^on  which 
does  not  sairire,  as  by  the  judgment  the  cause  of 
action  k  meaiged  therein.™  It  is  held,  homrer,  that 
the  rale  is  otherwise  ^ere  a  jnd^ent  is  rendered 
for  defendant  on  a  cause  of  action  which  does  not 
survive  and  a  party  dies  pending  the  appeal  In 
mdb  ease  the  cause  of  action  is  that  on  which  the 
salt  was  oziginally  founded,  and  does  not  survive.^^ 
Bevival  to  allow  biU  of  excavtioiu.  If  appellant 
dies  after  his  appeal  has  been  allowed  the  court  stUl 
retains  jnriscUetion  during  the  same  term  for  the  pur^ 
pose  of  pennitting  tiie  suit  td  be  revived  in  the  name 


of  hu  administrator  and  of  permitting  the  adminia- 
trator  to  file  a  bill  of  exceptions,  if  the  cause  ir 
•one  that  survives."  But  there  ean  be  no  such  xwival 
by  the  trial  court,  unless  allowed  Ity  statute  after 
the  term  at  which  the  judgment  was  rendered.™ 

Trial  da  noro  in  waUato  court.  When  a  party 
appeals  from  the  &eree  of  a  chanoery  oonrt  to  the 
snineme  court,  and  the  appeal  is  never  abandoned  w 
dismissed,  the  cause  stands  for  trial  de  novo  in  the 
supreme  court,  and  if,  upon  the  deatii  of  the  other 
party,  an  abatement  takes'  place,  it  is  An  abatement 
of  the  suit  and  not  merely  of  the  appeal.^* 

Appeal  ixmn  JnstiGe.  A  perfected  appeal  from 
k  justice's  judgment  divests  it  of  1^1  effect  and 
the  action^  if  the  cause  of  action  does  not  survive. 


6i.    TT.  9.— Bell  V.  Bell.  181  U.  B. 
17$.  21  set  661.  46  U  ed.  hi;  CouKh- 
lin  V.  District  of  Columbia,  10*  V.  H. 
7.  1  set  17,  M  I*,  ed.  74.     -  _^  . 
Ala.~Powe  V.   UcSjmA,   It  Ala. 

OkL— Flrilatt  T.  Tyler,  64  CaL  80. 

Fla.— Ifium  V.  Jaokson.  60  Fla. 
«5,  39  8  Iff 

IIL— CfSulllvan  v.  People,  144  111. 
404,  S2  NB  192.  20  L.RA  14S  and  note; 
Danforth  v.  Danforth,  111  111.  236. 

Ind.— Jeffrlei  v.  Lamb,  7t  Ind.  202. 

Ho. — Central  Sav.  Bank  V.  Shine. 
48  Ho.  460,  8  AmR  U2;  Head  v. 
Head.  1  Ho.  A.  247. 

N.  J.— Hess  V.  Cole,  28  N.  J.  I*. 
118. 

N.  C— Lea  V.  Oaose.  20  N.  C.  8. 
OkL— Bores  V.   Masters,  18  OkL 
409,  114  P  710,  IS  liRANS  67«  and 

note. 

Vt.— Adama  V.  Newell,  8  VLlOO. 

m  U;  6.— In  re  St.  Albans  Flrat 
Nat  Bank,  49  Fed.  120; 

Ala.— Annlaton  v.  Hurt,  140  Ala. 
394.  402.  S7  8  220,  103  AmSR  46 
and  note  [cit  Cyo];  Pope  v.  Welsh,  18 

Ind.— Kelly  v.  Kelly.  117  Ind.  etO, 
17  NB  646. 

Kan. — Powers  v.  Sumbler,  88  Kan. 
1,  110  P  97.  _ 

Ho. — Crawford  v.  Chtcaso,  etc..  R. 
Co.,  171  Mo.  08,  66  8W  880;  X<ewiS 
V.  McDanlel,  82  Ho.  577;  Hemmler  t. 
Shenult.  16  Mo.  A.  192.  ^ 

N.  T.— Carr  v.  Rischer,  119  N.  T. 
117,  28  NE  296;  Blake  V.  Ortswold. 
104  N.  y.  818.  11  NE  187:  Hart  v. 
Washburn,  62  Hun  541.  16  NYS  021; 
Vltto  V.  Farley,  1  NTAnnCaa  108, 
19  NY8  683. 

Tenn.— Heald  v.  Wallace,  109 
Tehn.  140,  71  8W  80:  Akers  v.  Akers, 
16  iM.  7,  67  AmR  207;  Klmbrouch  v. 
Hltchell.  1  Head  689. 

Tex. — Galveston  City  R.  Co.  t. 
Nolan.  68  Tex.  189;  Oibbs  v.  Belcher, 
80  Tex.  79  [overr  Taney  V.  Bdwards, 
27  Tex.  224];  Btnyon  v.  Smith,  60 
Tex.  Civ.  A.  3B8,  112  8W  188;  W^lte 
V.  Hannlnff,  46  Tex.  Civ.  A.  29B,  102 
I  BW  1160;  Pullman  Palace  Car  Co. 
V.  Fowler,  6  Tex.  Civ.  A.  765,  27  SW 
288. 

WasK — ^Wright  v.  Northern  Pac. 
R.  Co..  46  Wash.  486,  88  P  832 
{cit  Cyc]  (holdlniT  that  an  appeal 
from  an  order  grantlnfr  &  new  trial 
after  Judgment  In  favor  of  plaintiff 
In  an  action  for  negligence  may  be 
prosecuted  after  his  death,  pending 
the  appeal,  by  his  administrator,  the 
oanse  of  action  being  merged  la  the 
judgment  which,  as  property,  de- 
■eends  to  the  representative  of  the 
deceased  party,  and  the  object  of 
the  appeal  being  to  subatantlate  the 
validity  of  the  Judgment  by  obtaining 
a  reversal  of  the  m^er  granting  a 
new  trial).  _  * 

Ont. — Young  V.  Qravenhurst.  24 
Ont.  U  467,  3  OntWN  10,  17  OntWR 
026,  AnnC»tsl912A  812. 

[a]  Baotalou  to  thm  ooatravyi^ 
<1)  Faith  V.  Carpenter,  S3  Ga.  79 
(where  It  was  held  that  where  a 
JudgmflBt  Is  obtained  at  common  law 
aganut  a  defendant  In  a  suit  for 


slander,  from  which  an  appeal  Is 
taken  and,  pending  the  appeal,  de- 
fendant dies,  the  suit,  the  Judgment, 
and  all  Its  Incidents  abate).  (2) 
UiUer  V.  Umbehower,  10  8erg.  ft  R. 
(Pa.)  31  (holding  that  an  action  of 
assault  and  battery  abates  by  plain- 
tiff's death  after  an  appeal  by  de- 
fendant from  an  award  in  favor  of 

Slaintifl):  (3)  Harrison  v.  Hoseley, 
1  Tex.  608  (where  It  appeared  that 
appellant,  against  whom  a  Judgment 
had  been  rendered  for  assault  and 
battery,  appealed,  and  died  pending 
appeal,  and  it  was  held  that  the 
whole  proceeding  abated). 

Cbl  Appeal  from  Intermediate 
appellate  oonrb— In  an  action  for 
personal  Injuries,  the  death  of  plain- 
tiff pendInK  an  appeal  by  him  from 
a  reversal  Dy  an  intermediate  court 
of  a  Judgment  in  his  favor  does  not 
abate  the  suit  liewis  v.  St.  Ijouls, 
etc.,  R.  Co.,  69  Mo.  496,  21  AmR 
385. 

[c]  Bmmeona.  Mttiar  aside  of 
tnagment. — A  Judgment  for  plaintiff 
In  an  action  for  personal  Injuries 
having  been  erroneously  set  aside 
and  a  subsequent  final  Judgment 
against  him  brought  up  by  writ  of 
eri'or,  pending  which  tie  dies,  the 
Judgment  in  his  favor  will  be  af- 
firmed nunc  pro  time  to  prevent  the 
abatement  of  the  action.  Coughlln 
V.  District  of  Columbia,  106  U.  8. 
7,  1  set  87,  27  L.  ed.  74. 

[d]  Salt  for  Isjuotloii.— Where 
a  county  filed  a  bill  to  enjoin  the 
county  judge  from  Issuing  warrants 
to  himself  for  salary  under  a  section 
of  the  code  claimed  to  have  been  re- 
pealed, while  defendant  claimed  that 
the  repealing  act  was  unconstitu- 
tional, and  after  a  decree  for  com- 
plainant, and  pending  an  appeal,  de- 
fendant died.  It  was  held  that  his 
death  abated  the  action.  Wlllamson 
County  T.  Perkins,  (Tenn.  Ch.  A.)  89 
SW  847. 

[e]  Aa  aotloa  to  aajolB  a  ll^aor 
amauM  from  the  very  nature  of 
the  case  abates  on  the  death  of  the 
sole  defendant,  even  after  an  appeal 
has  been  perfected.  Babbitt  v.  Cor- 
rlgan,  (Iowa)  138  NW  468. 

[f]  iTadgmant  of  Interdlotioiu — 
In  Louisiana  where,  pending  appeal 
from  a  Judgment  of  Interdiction,  de- 
fendant died,  the  suit  abates  and  the 
Judgment  has  no  effect  as  res 
judicata.  Jones  Succ.,  120  La.  986,  46 
S  966. 

71.  Iron  Gate  Bank  v.  Brady,  184 
U.  a.  666.  22  set  629.  46  L.  ed.  739 ; 
Hudson  V.  Indiana  Union  Tract  Co., 
(Ind.  A.)  98  188  ;  Davis  v.  Morgan, 
97  Mo.  79,  10  SW  881 ;  Woehrlin  v. 
Schaffer,  17  Mo.  A.  442  ;  Galveston 
City  R  Co.  V.  Nolan.  63  Tex.  139; 
Pullman  Palace  Car  Co.  v.  Fowler,  6 
Tex.  Civ.  A.  765,  27  SW,  268.  Under 
Code  ft  1490,  1491,  providing  that, 
on  the  death  of  any  person,  alt 
demands  or  rights  of  artlon  shall  sur- 
vive to  hlfl  personal  representatives, 
except  action  "for  .  .  .  injuries  to 
tne  person"  not  resulting  in  death,  an 
action  for  personal  Injuries  abates 
by  the  death  of  the  person  Injured 
pending  an  appeal  by  him  from  the 


Judgment  rendered.  Harper  v.  Nash 
County,  123  N.  C.  118,  31  SB  384. 

[a]  Ifalloions  pro— oatlQa.  Where, 
In  an  action  for  matloioua  prosec^v- 
tion,  plaiatiS  appeals  from  a  Judg> 
meat  m  favor  or  defendant,  and  after 
appeal  takm  defendant  dies,  the  mlt 
vm  abat&  (nark  v.  Gatr^,  69  Ud. 
180. 

[b]  vaiawfel  detainer— Where  de- 
fendant  in  a  proceedli^  of  unlawflil 
detainer  dice  pending  an  appeal  by 
platntltf  below,  the  cause  cannot  be 
revived.  Chapman  v.  Dunlap,  4  GretL 
(46  Va.)  86. 

[c]  lijeotmeat— If,  In  ejectment 
Judgment  be  given  for  defendant,  and 

Jilaintlfl  appeals,  pending  which  de- 
endant  dies,  plaintiff  cannot  sue  out 
scire  facias  against  his  heirs.  Tomkies 
V.  Walters,  6  Call   <10  Va.)  44. 

[d]  In  mMonTi  it  has  been  held 
that  Rev.  St  (1899)  I  762,  providlnj! 
that  "after  verdict  shall  be  rendered  i 
In  any  action,  and  after  an  answer  j 
of  confession  In  any  suit  brought  ' 
either  party  die  before  Judgment  be 
actually  entered  thereon,  the  court  msy, 
within  one  term  after  such  verdict  or 
answer,  enter  flnal  Judgment  in  the 
name  of  the  original  parties,"  does  not 
apply  to  a  case  when,  after  rendttiOD 
of  a  verdict  against  defendant  and  s 
Judgment  thereon,  motions  for  a  new 
trial  and  in  arrest  have  been  filed  and 
sustained,  and  plaintiff  afterward  dlv8, 
as  the  word  "verdict"  In  the  statute 
refers  to  a  verdict  on  which  no  Judg- 
ment has  been  entered  In  the  IrlBl 
court,  and  where  plamtlff  dies  pend- 
ing appeal  by  him  from  a  Judgment 
granting  a  new  trial  in  an  action  for 
tort  the  action  abates,  and  cannot  be 
revived  In  the  name  at  idaintlff's  ad- 
mlnlstrator.  '  Millar  v.  St  Lm* 
Transit,  etc..  Co..  21S  Ho.  99.  115  SW 
621. 

[e]  In  mww  Toek  (1)  It  has  ben 
htAA  that  Code  Civ.  Proc.  S  764.  pro- 
viding that,  after  verdict  report  or  , 
dedston  In  an  action  to  recover  dam* 
ages  foSr  a  personal  Injury,  the  action  , 
does  not  abate  by  the  deatn  of  a  party.  , 
but  the  subsequent  proceedings  «re  | 
the  same  as  In  a  case  where  the  caiw 
of  action  Burvlves.  is  not  applicable 
to  a  ease  where  defendant  diea  pend- 
ing an  appeal  by  plaintiff  from  a  Judg- 
ment of  dismissal.  Plaintiff  must  show 
a  verdict  or  decision  In  hla  favor  at 
the  time  of  the  death  of  defend&nt. 
Pesslnl  V.  Wilklna,  54  N.  T.  Super, 
146.  (2)  But  It  has  also  been  held 
U,at  under  this  section  the  adminis- 
tratrix of  plaintiff  In  a  personal  IB; 
Jury  action  dying  pending  an  SP^' 
from  a  judgment  on  a  directed  verdl<^ 
for  defendant,  rendered  after  the  jel- 
ting  aside  of  a  verdict  for  plaintiff, 
may  be  substituted  as  plalntlfl.  a"" 
If,  on  the  appeal,  the  action  of  tne 
trial  Judge  Is  reversed,  the  orlpnai 
verdict  for  plaintiff  must  be  relnsUtM. 
Schramme  v.  Lewlnson,  123  App.  W*^' 
662.  107  NTS  1076. 

73.  Crawford  v.  Chicago,  etc,  n- 
Co.,  171  Mo.  68,  66  SW  ISO. 

73.    Wilson  V.  Darrow,  228  Uo.  fin 

122  SW  1077.  „  , 

HaskaJl  v.  HaskaU.  3  Soet^ 
(TeniC)  208^ 
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wilt  abate  on  d^endant^a  death  before  entry  of  judg- 
ment above.** 

Sniti  for  diviHree.  Where  the  party  seeking  a 
divoxee  appeals  from  a  jodgment,  amply  denying 
it,  and  poiding  the  appeal  either  party  dies,  the 
appeal  and  tiie  action  abate  absolutely  and  eannot 
be  revived,  there  being  no  one  living  nrho  ean  legally 
have  any  interest  in  the  same.^*  But  it  is  otherwise 
in  so  far  as  the  property  rights  of  the  parties  are 
mvolved."  It  has  also  been  held  tiiat  the  i^t-  of 
a  party  against  whran  a  deeiee  of  divorce  has  been 
rendered  to  have  the  same  reversed  for  error  is  not 
defrated  }ay  the  death  of  the  other  party  p^ding 
tl»  appeal/"  And  in  Ohio  where  a  deeree  of  divorce 
and  for  alimony  was  pronounced  m  favor  of  the 
wife,  and  the  husband  appealed  the  cause  to  the  cir- 
eoit  eoQit,  and  both  parties  died  pending  the  appeal, 
it  was  hdd  that  the  cause  survived  in  favor  of  the 
pnsonal  xspreseiit^iTea  of  the  deceased  plaintiff 
and  against  ^e  representatives  of  the  deceased 
defdidant.** 

Action  for  flepant*  naintenaiioa.  A  wife's  action 
for  separate  maintenance  abates  on  the  death  of  the 
husband  pending  an  appeal  by  him  from  a  judgment 
allotting  to  her  the  use  of  his  property  for  life, 
and  the  same  on  reversal  of  the  jodgmoit  passes 
mider  the  statute."^ 

75.    CaiTonton  V.  Romberg,  78  Mo. 

TO.  Downer  v.  Howard,  44  Wis.  82. 
AlMttemut  at  rait  tor  divoroe  see 


290]  (b)  pending  Exceptiona.  Where  de- 
fendant cues  after  taking  exceptions  to  a  verdict  for 
plaintiff,  the  suprone  court  may  pass  thereon  and,  if 
justice  requires,  enter  judgment  nnne  pro  tunc.*^ 
But  an  action  on  a  cause  which  does  not  survive 
abates  on  plaintifPd  death  pending  a  hearing  to 
show  cause  why  the  case  should  not  be  remitted  to 
the  \owet  court,  after  the  sustaining  of  his  excep- 
tions to  a  judgment  dismissing  his  petition  or  com- 
plaint, for  entry  of  judgment  \a  his  favor." 

[i  291]  (c)  Pending  Writ  of  Bariev.  The  per- 
sonal representatives  may  come  in  and  prosecute  a 
writ  of  review  pending  at  the  death  of  their  dece- 
dent, evm  though  the  ordinal  cause  of  action  does 
not  survive.^ 

[i  292]  (3)  Effect  of  Berersal  on  Appeal  or 
BxTor.  As  a  rule  the  reversal  on  appeal  or  writ  of 
error  of  a  judpuent  in  a  cause  of  action  which  does 
not  survive  restores  the  donand  to  ite  original  char- 
acter, and  the  death  of  a  party  befwe  or  after  the 
reversal  abates  the  suit  to  the  same  exfamt  as  though 
no  judgment  had  been  obtained."  And  the  appellate 
court  cannot  on  reversal  impose  teims  on  the  appel- 
lant or  plaintiff  in  error  to  avoid  abatement*'  And 
when  defendant  dies  pending  an  ap;j^  from  a 
judgment  against  him  on  a  cause  of  aetim  wbidi 
does  not  survive,  and  before  the  reversal  thereof^ 


infra  I  40*.  _  ^  ^_ 

77.  Nidcereon  v.  Nlckerson,  84  Or. 
1,  48  P  428,  B4  P  277  (holding  that  a 
suit  for  divorce,  the  decree  in  which 
gave  the  wife  one  third  of  a  husband's 
property,  did  not  abate  on  the  death 
of  the  husband  pending  appeal,  but 
survived  to  hla  heirs).  See  also  Is- 
rael V.  Arthur,  6  Coio.  86,  7  Colo.  13, 
1  P  442;  ShaJer  v.  Shafer,  30  Mich. 
1C3  (holding  that  an  appeal  may  be 
prosecuted  by  the  wife  from  a  decree 
of  divorce  against  her,  after  the 
death  of  her  husband,  where  the  hus- 
band left  estate  which  wlU  be  af- 
fected by  the  decree) ;  Coffman  v.  Fin- 
ney, 65  Oh.  St.  «I,  61  NB  l&S,  65  X^A 
794:  Francis  v.  Francis.  31  Qratt.  (72 
Va.>  283  (holding  that  where.  In  a 
rait  for  divorce,  a  decree  has  been 
rendered  granting  alimony  to  the 
wlt^  on  the  daath  of  defendant  pend- 
tng  an  iwpeal  from  snidi  decree  the 
nit  abates,  but  the  decree  may  be 
afflrmed  in  order  to  entitle  the  wife 
to  alimcmy  up  to  the  date  of  the 
de&tta  >  ;  iHnnier  v.  Howard,  44  Wis. 
83.    And  see  infr^  I  404.  _ 

78.  Danforth  v.  Danforth.  Ill  Dl. 
236  (holding  that  a  divorced  wife 
may,  after  her  husband's  death,  pros- 
ecute a  writ  of  error  to  reverse  the 
decree,  and  thereby  be  restored  to 
her  rights  as  widow  in  the  estate 
of  her  deceased  husband).  See  also 
Israel  v.  Arthur.  6  Colo.  85,  7  Colo. 
12.  1  P  442;  Chatterton  v.  Chatterton, 
231  IlL  449,  83  NB  161,  121  AmSR 
339  and  note;  Wren  t.  Moss,  7  111. 
72:  Shafer  v.  Shafer.  30  Mich.  163; 
Downer  v.  Howard,  44  Wis.  82.  But 
■ee  Carr  v.  Carr,  92  Ky.  6B2,  18  SW 
453.  13  KyL  76«,  86  AmSR  614  (hold- 
ing that  a  decree  of  divorce  rendered 
against  a  nonresident  on  defective 
service.  In  that  the  afBdavlt  for  the 
warning  order  did  not  specify  de- 
fcDdanrs  post-office  address,  will  not 
be  set  aside  after  plaintiff's  death  be- 
cause of  muAi  error,  where  it  appears 
that  defendant  haa  no  defense  to  the 
salt). 

[a]    lb  Ti—iwii  the  death  of  the 

cmnplainuat  In  a  suit  for  divorce 
pending  an  appeal  by  defendant 
from  a  decree  In  his  favor  does  not 
abate  tho  WPeal  or  the  ault. 
Xo(M1vm  T.  MEcollam,  1  Helak.  5<S 


note.  In  Owens  v.  Sims,  2  Coldw. 
544,  It  was  held  that  after  a  decree  of 
divorce  and  the  death  of  one  of  the 
parties,  there  was  no  statute  author- 
izing a  revivor  of  the  cause,  and  it 
could  be  revived  only  by  an  appeal. 

79.  CofCman  v.  Finney.  66  Oh.  St. 
61,  61  NB  1S5,  66  UtA  794. 

80k  Johnson  v.  Bates,  82  Ark.  284, 
101  SW  412. 

81.  Tapler  v.  Martin,  116  Mass. 
275.  And  see  Wllklns  v.  Wainwright, 
173  Mass.  212,  68  NE  397. 

88.  Lynch  v.  Lynch,  (R.  T.)  88  A 
403  (petition  for  annulment  of 
marriage). 

88.  Otis  V.  Blxby,  9  -Mass.  620; 
Monumot  Oreat  B^ach  v.  Rogers,  1 
Mass.  169;  Knox  v.  Knox,  12  N.  H. 
852  [overr  Femald  v.  Ladd,  4  N. 
H.  1451.  See  also  Colman  v.  Churchill, 
2  N.  H.  407  (holding  that,  not- 
withstanding plalntlfTs  death  Im- 
mediately after  judgment  in  trover  in 
his  favor,  defendant  could  sue  out  a 
writ  of  review  against  plaintiff's  ad- 
ministratrix within  a  year  after  such 
death).  But  see  Woodward  v,  Skol- 
fleld,  4  Mass.  376  (assumpsit);  Thay- 
er V.  Dudley,  8  Mass.  296  (holding 
that,  where  plaintiff  In  review  dies 
pending  the  review,  the  original 
action  being  case  for  special  damage 
from  a  common  nuisance  In  which 
plaintiff  In  review  was  defendant,  his 
administrator  cannot  be  made  a  party 
to  the  review);  Prltchard  v.  Atkfn- 
Bon  4  N.  H.  1*0  (death  of  tenant  to 
writ  of  entryj- 

84.  Qa. — Thompson  v.  Central  H. 
Co.,  60  Oa.  120. 

Ind. — Stout  V.  IndlanapdlB,  etc.,  R. 
Co.,  41  Ind.  149. 

Ky.— Shields  v.  Rowland.  161  Ky. 
136,  161  SW  408,  161  Ky.  82b,  162  8W 
948  (assault  and  battery;  death  of 
defendant  pending  appeal);  Irvine  v. 
Gibson,  lit  Ky.  806,  77  SW  1106,  25 
KyL  1418.  Ill  AmSR  261,  4  AnnCJas 
569  (slander). 

N.  Y.— Carr  v.  Rlscher,  119  N.  T. 
117,  33  NE  296;  Malloy  v.  Starin,  134 
App.  Dlv.  542,  119  NTS  610  (holding 
that  under  Code  Civ.  Proc.  j  764,  pro- 
viding that,  after  verdict  in  an  action 
for  personal  injuries,  the  action  does 
not  abate  by  the  death  of  a  party,  and 
If  said  verdict  Is  reversed  on  ques- 
tions of  law  alone  the  action  does 
not  abate  by  the  death  of  the  party 
««a»n»t  whom  it  is  rendered,  an  action 
in  which  the  verdict  anUnst  defend- 
ant la  reveiMd  in  the  court  of  ap- 


peals, and  the  judgment  Is  "reversed, 
annulled  and  altogether  held  for  n6th- 
Ing,"  abates  on  deatlf  of  defendant 
thereafter  and  before  another  trial  Is 
had,  espeolally  In  view  of  I  76B,  pro- 
viding that  this  title  does  not  author- 
ise a  judgment  amlnst  a  party  who 
dies  before  a  verdict  Is  actually  ren- 
dered against  him);  Hughes  v.  Rus- 
sell, 113  App.  Dlv.  744.  W  NYS  SOS; 
Kelsey  v.  jewett,  84  Hun  11;  Com- 
stock  V.  Dodge,  48  HowPr  97. 

Tenn. — Hullett  v.  Baker.  lOl-Tenn. 
689,  49  SW  757;  Akers  v.  Akers,  1< 
Lea  7,  67  AmR  207. 

Tex. — Hills  V.  Brooks,  101  Tex.  691, 
102  SW  94,  108  SW  1196  (holding  that 
the  death  of  plaintiff  In  an  action  on 
a  liquor  dealer's  bond  for  sales  of 
liquor  to  plaintiff's  minor  son,  pend- 
ing an  appeal  from  judgment  In  her 
favor,  abates  the  cause  of  action  on 
the  bond  on  the  reversal  of  the  judg- 
ment). ' 

Wis. — Randall  v.  Northwestern  Tel. 
Co.,  64  Wis.  140,  11  NW  419,  41  AmR 
17. 

Ca}    Action  for  dower. — If  a  widow, 

to  whom  dower  has  been  as- 
signed in  her  suit  against  the  alienees 
of  her  husband,  dies  after  her  decree 
has  been  reversed  in  the  supreme 
court  and  remanded  for  further  pro- 
ceedings, and  before  any  further  pro- 
ceedings are  had  In  the  circuit  court, 
her  administrator  cannot  prosecute 
the  ault  for  the  recovery  of  damages 
and  mesne  profits.  Hitt  v.  Scammon. 
82  111.  619. 

rb]  Appeal  fMna  eoataurtlOK  ttf 
rnaraian'i  sale.— Where  an  order  is 
made  by  the  county  court  confirming 
a  guardian's  sale  of  real  estate,  ana 
directing  the  execution  of  a  deed,  and 
on  appeid  to  the  district  court  the 
judgment  of  the  ootinty  court,  after 
hearing,  is  sustained,  and  an  appeal 
Is  then  taken  to  the  supreme  court, 
and  the  judgment  below  superseded, 
and  where,  pending  the  appeal,  the 
ward  dies,  the  proceedings  cannot 
longer  be  sustained  and  should  be  dis- 
missed.    In  re  Bohanan.   (Okl.)  138 

SB.  Irvine  v.  Gibson,  117  Ky.  806. 
77  SW  1106,  25  KyL  1418,  111  AmSR! 
251.  4AnnC^  569  (holding  that  where, 
after  trial  and  judgment  for  plain- 
tiff In  an  aotlon  of  slander,  defend- 
ant, appeals  and  then  dies,  and  the 
supreme  court  finds  it  necessary  to 
reverse  the  Judgment  for  error  in  in- 
atruotlons.  It  cannotr-^to  avoidT  an 
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tbe  action  will  abate  after  sueb  reversal,  althoi^ 
a  new  trial  is  granted.^ 

Berersal  by  ^termediate  appellate  court.  But  it 
has  been  held  that,  in  an  action  for  personal  injuries, 
the  death  of  plaintiff  pending  an  appeal  by  him 
from  a  reveraal,  by  an  intermediate  appellate  court, 
of  a  jnd^ent  in  his  favor,  does  not  abate  the 
suit.«^ 

293]  14.  Necessity  and  Mode  of  Snmftlttg 
J>Mtb  M  Oanse  o¥  Abatemmt — a.  Recesaity  of 
Snggeetbig  Deatb.  An  action  does  not  abate  ipso 
facto  by  the  death  of  a  party.  There  must  be  a 
si^gestion  of  such  death  to  the  court  to  effect  an 
abatement.** 

294]  b.  Uanner  of  Boggertlnc  DeaCh— (1) 
nea,  Answer,  Demurrer,  or  Motion.  To  avail  of 
the  fact  of  the  3eatli  of  a  party  such  death  must  in 
some  states  be  pleaded  in  lAatemcnt,''  or  by  answer 
or  dennuTer."*  The  objection  that  the  action  does  not 


survive  cannot  ordinarify  be  raised  by  motion  for 
nonsuit  or  dismissal."- 

[$  295]  (2)  A^ng  Instruction  of  Oonrt  In 
some  states  advantage  may  be  taken  of  the  deatii  of  a 
party  by  asking  tbe  instruction  of  the  court  without 
pleading  such  death  in  abatement."^ 

296]  (3)  Filing  SncgefUon  with  Olerk.  in 
others'  it  is  sufficient  if  a  sn^estion  of  the  death 
in  writing  is  filed  with  the  clerk.*' 

[$  297]  c.  Time  of  Snggesttng  Deatit.  It  has 
been  held  that  a  suggestion  of  the  death  of  a  party 
to  a  pending  action  may  be  made  at  any  stage  of  the 
proceedings;**  but  the  general  role  is  that  tbe  sog- 
gestitm  should  be  made  in  apt  time  after  the  occur- 
rence of  the  death  to  be  availsuble  as  a  ground  of  abate- 
ment, otiierwise  it  will  be  deemed  waived."* 

[i  298]  d.  By  Wltom  Suggestion  May  Be  Made. 
A  suggestion  of  the  death  of  a  party  may  be 
made  by  either  party,**  or  by  the  penoual  repr©- 


at>atem«nt  of.  the  action,  Impose 
terms  on  appellant,  defendant's  per- 
sonal represeritatlTe,  by  which  the 
Judament  may  stand  as  security  for 
any  future  recovery). 

SB.  Green  t.  Kandle,  20  Ida.  190. 
118  P  SO:  Peo.  v.  Newcomb,  76  Hlsc. 
258.  1S6  NTS  161  (penal  action). 

nr.  Lewis  V.  St.  Lioula,  etc,  R.  Co., 
B»  ICo.  496,  21  AmR  S8B. 

B8.  U.  S.— Nevltt  V.  Clarke,  18  F. 
Gas.  No.  10,188,  Olcott  IIS. 

Cal. — Judflon  V.  Love,  86  Cal.  468. 

Del. — Smith 'V.  Simmons,  17  Del. 
249,  40  A  69;  Johnson  v.  Btate^  7 
DeL  878. 

111.— Danforth  v.  Danfortb,  111  111. 
286:  Life  Assoc.  of  America  v.  Fas- 
sett,  102  IlL  316;  Stoetxell  v.  Fuller- 
ton.  44  IlL  108. 

Ky. — Crook  v.  Turpln,  10  B.  Mon. 
243.  And  see  Spaldlna  v.  Wathen,  7 
Bush  659. 

Md.^Appold  Prospeot  Bids- 

Assoc.,  87  Md.  4^7;  Hall  V.  Hall,  1 
Bland  130. 

Miao. — Toung  v.  Pickens,  46  Miss. 
S68. 

Mo. — Sarreant  v.  Rowsey,  89  Mo. 
817,  1  SW  823.  And  see  Crook  v.  TuU, 
111  Mo.  283,  20  SW  8. 

Nebr— Hayden  v.  Huff,  62  NebP.  876, 
87  NW  184. 

N.  J.— Herbert  v.  Hendrlckson,  36 
N.  J.  L.  296. 

N.  T.— Smith  V.  Mingey,  72  App. 
Dlv.  103,  76  NTS  194.  172  N.  Y.  650, 
66  NE  1122;  Roberts  v.  Marsen,  23 
Hun  486. 

N.  C. — Moore  v.  Korth  Carolina  R. 
Co.,  74  N.  C.  628;  Basffarly  v.  Cal- 
vert. 70  N.  C.  688;  Burke  v.  Stokely, 
66  N.  C.  669. 

Tenn. — McDonald  v.  Kashvllle,  114 
Tenn.  640,  86  SW  817;  HarjKia  v. 
Ayrea,  8  Terff.  467.  And  see  OutlaTr 
T.  Cherry,  88  Tenn.  367,  12  SW  726. 

Tex. — 'Hanley  v.  Lemmon,  28  Tex. 
166.  And  see  Blum  t.  Goldman,  66 
Tex.  621,  1  SW  899. 

Vt.— Dana  v.  Lull,  21  Vt.  888  (hold- 
ing that  If  the  plaintiff  in  an  action, 
where  the  cause  of  action  does  not 
survive,  dies  while  the  suit  is  pend- 
ing In  the  trial  court,  and  his  ad- 
ministrator enters  and  prosecutes  the 
action,  no  motion  to  dlBralss  having 
been  filed  in  the  trial  court,  such 
motion  cannot  be  made  for  the  first 
time  in  the  appellate  court;  the  ob- 
jection Is  not  analogous  to  that  for 
want  of  Jurisdiction). 

BuK.— Ptnktu  T.  Sturch,  6  C.  B.  474, 
57  ECL  474. 

VscenltT  of  maggmaOag  death  to 
permit  revlTal  ox  ootttinwuioe  see  in- 
fra t  506. 

[a]  Seatli  of  use  plalutur. — But  In 
Logan  V.  State,  39  Md.  177.  and  State 
V.  Dorsey,  8  Gill  &  J.  (Md.)  75,  It  was 
held  that,  where  a  suit  Is  brought 
by  the  state  on  a  bond  for  the  use 
of  an  Individual,  tbe  individual  for 
whose  use  It  Is  entered  Is  not  the 
legal  plalntllt  and  that  upon  his 


death  pending  the  suit  there  Is  no 
necessity  of  suggesting  his  death. 

es.  Life  Aasoc:  of  America  v. 
Fassett.  102  111.  816;  Stoetsell  v.  Full- 
erton,  44  111.  108;  Camden  v.  Robert- 
son, 8  III.  507;  McPherson  v.  Wood, 
62  III.  A.  170 ;  Spalding  v.  Wathen,  7 
Bush  (Ky.)  659.  And  see  Toung  v. 
Citizens'  Bank;  31  Md.  66;  Hawkins  v. 
Bbwle,  9  Gill  &  J.  (Md.)  428. 

[a]  In  a  real  action  tne  tenant 
should  plead  the  death  of  one  of  the 
demandants  In  abatement  of  the  writ, 
unless  the  surviving  plaintiff  suggest 
It,  in  which  case  a  motion  to  dismiss 
Is  proper.  Adams  v.  Leiand,  7  Pick. 
^Mass.)  62;  Cutta  v.  Haskins,  11  Mass. 

[b]  In  ajeetmaut. — In  Pennsylva- 
nia, under  the  statutes,  the  plea  In 
ejectment  Is  "not  guilty,''  and  hence  it 
Is  unnecessary  to  plead  the  death  of 
plaintiff  in  abatement,  but  the  defense 
may  be  given  In  evidence  under  the 
statutoi?  plea.  Gosaer  t.  Hl<d[en- 
looper,  81"  Pa.  281. 

[c]  Plea  pals  darrein  oontlnaanoe. 
— The  death  of  a  party  suggested  on 
the  record  at  one  term  cannot  be 
pleaded  in  abatement  at  a  subsequent 
term  by  plea  puis  darrein  continu- 
ance.   Gaines  v.  Conn,  2  Dana  (Ky.> 

ea  Voyles  V.  Postal  TeL  Cable  Co., 
78  S.  C.  430,  59  SE  68. 

[a]  Oral  demvrrer, — In  South 
Carolina,  under  Code  Civ.  Proa  (1902) 
I  165  subd  6,  an  oral  demurrer  at  the 
trial  win  not  raise  the  objection  that 
the  action  does  not  survive.  Duke  v. 
rostal  Tel.  Cable  Co.,  71  8.  C  95,  60 
SB  676. 

Cb  ]  In.  MaMMOhoMtta  <  1 )  the  ques- 
tion whether  a  cause  of  action  sur- 
vives after  the  death  of  plaintiff  may 
be  raised  by  demurrer.  Leggate  v. 
Moulton,  116  Mass.  552.  (2)  Objection 
that  the  cause  of  action  for  mere 
fraud  did  not  survive  the  death  of 
plaintiff's  testator  Is  available  with- 
out being  set  up  in  answer.  It  not  be- 
ing matter  in  avoidance  or  Independ- 
ent substantive  matter  of  defense  but 
denial  of  any  right  of  action.  Rock- 
well v.  Fumesa,  (Mass.)  102  NE  914. 

91.  Voyles  V.  Postal  Tel.  Cable  Co., 
78  S.  C.  430,  59  SE  68  (holding  that 
under  Code  Civ.  Proe.  [1902]  S|  165, 
169.  providing  that  nn  objection  for 
defect  of  parties  must  be  made  by 
answer  or  demurrer,  defendants,  in 
an  action  for  trespass  to  real  estate, 
where  plaintiff  died  and  hta  executrix 
was  substituted  as  plaintiff,  cannot 
on  motion  for  nonsuit  raise  the  ob- 
jection that  the  action  did  not  survive 
to  the  executrix). 

[a]  But  a  motloa  to  diamln  la 
propsr  In  some  cases.  Thus  In  a  real 
action,  although  the  tenant  should 
ordinarily  plead  the  death  of  one  of 
the  demandants  In  abatement  of  the 
writ,  a  motion  to  dismiss  Is  proper 
where  the  aurvlvlng  plaintiff  sug- 


?est8  the  death.  Adams  v.  Leiand,  7 
Ick.  (Mass.)  62;  Cutts  v.  Haskins, 
11  Mass.,- 66.  See  also  Cesgrove  v.  U. 
S..  83  Ct.  CI.  167;  Nettleton  v.  Dine- 
hart,  5  Cush.  (Mass.)  648. 

92.  Baltimore,  eta,  R,  Co.  v. 
Ritchie,  31  Md.  191. 

93.  Smith  V.  Simmons,  17  Del.  249. 
40  A  69. 

94.  Judson  V.  Love,  35  Cal.  463: 
May  T.  North  Carolina  State  Bank,  2 
Rob.  (41  Va.)  66,  40  AmD  726.  See 
also  Brewer  v.  Porch,  17  N.  J.  Jj.  877. 

-  9S.  Roberts  Marsen.  28  Hun  (N. 
T.)  486  (holding  that,  after  the  ad- 
ministrator of  the  sole  defendant  In 
a  replevin  suit  has  been  substituted 
by  an  order  entered  upon  the  written 
stipulation  of  the  parties,  and  has 
appeared  and  proceeded  with  the  trial, 
it  la  too  late  for  plaintiff  to  insist 
that  the  action  abated  by  the  death); 
McAdama  v.  Stilwell,  18  Pa.  90  (hold- 
ing that  the  death  of  a  defendant 
while  a  suit  Is  pending  cannot  be 
taken  advantage  of  If  not  suggested 
until  after  judgment  on  the  verdict); 
Dana  v.  LuIL  21  Vt.  883  (holding  that 
If  plaintiff,  in  a  suit,  the  causa  of 
action  In  which  does  not  survive,  dies 
while  the  suit  Is  pending  in  the  coun- 
ty court,  and  bis  administrator  enters 
and  prosecutes  the  suit,  and  trials  are 
had  In  the  county  court,  and  the  caae 
is  carried  to  the  supreme  court  on 
exceptions,  and  no  motion  to  dismiss 
the  suit  is  filed  tn  the  county  court, 
such  motion,  filed  for  the  first  time 
In  the  supreme  court,  will  be  out  of 
time).  And  see  McDonald  v.  Nash- 
ville. 114  Tenn.  540,  86  SW  317. 

nae  for  piirpose  of  revlTsl  pf 
action  see  Infra  If  606,  1517  et  seq. 

[a]  After  retnm  tevnb— In  Hargis 
v.  Ayres,  8  Terg.  (Tenn.)  467,  it  was 
held  that  a  plea  In  abatement  of  the 
death  of  a  party  cannot  be  filed  after 
the  return  term  of  the  writ  without 
leave  of  court, 

[b]  After  opaalar  elatMBMrt  of 
plaintiff  la  not  necessarily  too  late. 
Hey  v.  Prime,  197  Mass.  474,  84  NK 
141,  17  LRANS  570  and  note 

tc]  Suit  In  equity. — Defendant 
may  raise  the  objection  at  the  hear- 
ing that  the  suit  has  abated  an  to 
some  of  the  parties  whose  rights 
should  be  before  the  court  to  enable 
It  to  make  a  proper  decree.  And  If  it 
appears  that  the  suit  Is  not  properly 
revived,  or  that  complainant  had  no 
right  to  revive,  he  cannot  have  a 
decree.  Douglass  v.  Sherman.  2 
Paige  (N.  T.)  368. 

96.  Stoetzell  v.  Fullerton,  44  III. 
108;  May  v.  North  Carolina  State 
Bank,  2  Rob.  (41  Va.)  56.  40  AmD  786. 
And  see  Stivers  v.  Byrkett,  66  Or.  565. 
108  P  1014,  109  P  386. 

[a]    Mnavestloa   br  plaintiff. — in 
Burke    v.    Stokely,    66     N.    C.  569. 
It   was  held   that   plaintiff  should 
tiOR  of  tbe  death  of 
s. 
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sentative  of  the  dseeased;*^  but,  as  a  rule,  not  by 
a  stranger."* 

[J  299]  a.  Proof  of  Snggestioii  of  Death.  The 

truth  of  the  suggestion  of  the  death  of  a  party  ma^ 
be  pat  ill  issue,   and  if  put  in  issue  must  be  proved.^ 

[i  300]  16.  StipnlanoiL  asainrt  Abatement 
Vibere  an  action  has  been  commenced  upm  a  cause 
of  action  which  would  abate  on  plaintiff's  death,  de- 
fanlant  or  his  counsel  may,  as  a  condition  of  post- 
ponement  or  on  other  like  consideration,  stipulate  that 
in  nse  of  plaintiff's  death  before  judgment  neither  the 
aetion  Dor  the  cause  of  action  diall  abate.^  And  the 
roart  has  authority  to  impose  such  a  condition.'  But 
it  has  been  held  that  where  an  action  has  abated  hy 
the  death  of  plaintiff,  and  no  cause  of  action  any 
longer  exists,  the  fact  that  defendant's  counsel  con- 
sents to  (he  entry  of  an  order  reviving  the  action  will 
not  preetode  defendant  from  objecting  on  the  trial 
that  the  eause  of  action  did  not  survive.^ 

[i  301]  16.  Effect  of  Amendment.  On  the  death 


of  defendant  pending  a  suit  defective  for  want  of 
averments  in  the  petition  necessaiy  to  give  the  court 
jurisdiction,  the  action  will  abate,  and  no  amendment 
will  be  allowed  so  as  to  relate  back  to  the  date  of  the 
filing  of  the  petition.*  The  abatement  of  an  action 
by  the  death  of  a  party  will  not  oi)erate  to  abate  the 
action  pleaded  by  an  amended  potion  after  his  death' 
against  his  personal  representatives  settmg  up  a  new 
cause  of  action.* 

^2]  17.  Necessity  for  Order  of  Abatemsnt. 
As  a  rule,  to  give  effect  to  the  abatement  of  a  suit  by 
the  death  of  a  party,  it  must  be  declared  by  act  of 
the  court,  for,  altiioi^  the  cause  is  abated  de  facto, 
yet  the  abatement  must  h6  jodieially  pronounced ;  and 
the  rule  applies  to  all  cases,  whether  before  or  after 
a  decision  upon  Uut  merits,  whether  'Qie  cause  of  action 
does  or  does  not  survive  to  the  repres^tatives  of  the 
deceased  party,  and  whether  the  deatii  be  that  of  a 
sole  plaintiff  or  defimdant  or  of  one  of  several  joint 
plaintiffs  or  defendants.' 


97.  Nettl«ton  v.  Dlnehart.  5  Cuah. 
(HSisa.)  643  (holding  that  the  admin- 
istrator of  a  deceased  plaintiff  may 
move  the  court  to  dismiss  the  action 
on  the  ground  th&t  the  cause  there- 
of does  not  by  law  survive). 

M.  Barton  v.  New  Haven,  74  Conn. 
729,  S2  A  403.  But  It  has  been  held 
in  ihe  court  of  claims  ttuit  the  motion 
of  one  not  a  party  to  the  record,  ex- 
cept as  represented  by  an  admlnistra- 
irlx  whose  authority  he  denied,  to 
dismiss  a  suit  Instituted  by  a  deceased 
eJaimant,  would  be  allowed.'  Cosgrove 
V.  i:  S.,  33  CL  CI  1«7. 

99.  Johnson  v.  State,  7  Del.-  378; 
Amistrong  v.  Nixon,  16  Tex.  610. 

1.   Johnson  v.  State,  7  Del.  S78. 

[a]  m^omuAtr  of  admlssloii  or 
piooi  of  an^Mitlon. — In  Settle  v. 
Settle,  10  Humphr.  (Tenn.)  474,  and 
Young  v.  Officer,  7  Terg.  (Tenn.)  137, 
it  was  held  that  a  suggestion  of  the 
d«th  of  a  party  cannot  be  noticed 
unless  It  be  admitted  or  proved.  But 
see  Stebblna  v.  Duncan.  108  U.  S.  32, 
:  set  S13,  27  L.  ed.  641  (where  It  was 
held  that  the  suggestion  of  the  death 
of  B  plaintiff  In  the  record,  and  an 
order  to  make  his  devisees  parties, 
«re  prima  facie  evidence  of  his 
death  for  the  purposes  of  the  trial). 
And  see  Thompson  v.  Real  Est 
Btnk,  &  Ark.  59  (holding  that  where 
DO  exception  la  taken  It  is  not  error 
to  discontinue  a  cause  as  to  one  de- 
fendant on  suggestion  of  his  death, 
although  the  death  of  defendant  was 
not  proved).  See  also  Gillespie  v. 
Bafley,  12  W.  Va.  70,  29  AmR  445 
Ihotaing  that  the  court  may  render 
a  decree  without  regard  to  defend- 
ant's suggestion  of  platntllTs  death. 
It  the  same  appears  not  to  have  been 
based  On  actual  knowledge  thereof). 

[bl  ■aJBcAaator  o(  admission. — 
Where  defendant  pleads  the  death 
of  the  nominal  plaintiff,  and  that 
plea  Is  stricken  out  after  a  demurrer 
filed  thereto  on  the  motion  of  the 
use  plaintiff,  it  cannot  be  considered 
and  taken  as  a  suggestion  Of  the  nomi- 
nal plaintiff's  death  which  Is  admit- 
ted, SO  as  to  abate  the  suit.  Hargis 
T.  Aj-res,  8  Terg.   (Tenn.)  467. 

[c1  Usa  of  affidavits. — in  North 
Carolina  upon  the  suggestion  of  the 
deaih  of  a  party,  which  is  denied, 
the  court  will  decide  the  question  on 
affidavits.   Lee  v.  Qause,  2S  N.  C.  585. 

a.  Cox  V.  New  York  Cent.,  etc.,  R. 
Co..  63  N.  T.  414  [rev  4  Hun  176,  6 
TIjonips.  &  C.  405]  (holding  that,  hi 
an  action  against  a  railroad  company 
To  recover  damaires  for  Injuries  sus- 
Uined  by  a  passenper  in  being  un- 
lawfully ejected  from  its  cars 
'defendant's  counsel,  as  a  condition 
for  putting  the  cause  over  a  circuit. 
«*-jld  bind  defendant  by  a  stipulation 
Jhat  In  case  of  plaintiffs  death  before 
"nal  Judgment  and  determination  of 
'ii'  action,  the  alleged  cause  of 
'H'.ta:  fi^ould  survive,  and  any  verdict 


and  Judgment  be  regarded  as  If  ren- 
dered In  plalntifPfl  lifetime,  and  also 
that  In  case  of  such  death  plalntlfTs 
representative  might  be  substituted 
as  plaintiff):  Hunt  v.  Hunt,  154  App. 
Div.  833,  139  NTS  418;  McOuire  v. 
New  York  Cent.,  etc.,  R.  Co.,  6  Daly 
(N.  Y.)  70  (where.  In  an  action  against 
a  railroad  company  for  negligence  re- 
sulting In  personal  Injuries,  defend- 
ant by  Its  attorney,  as  a  condition 
of  obtaining  a  postponement,  stipu- 
lated that  in  case  of  the  death  of 
plaintiff  at  any  time  before  verdict, 
neither  the  cause  of  action  nor  the 
action  should  abate,  and  it  was  held 
that  the  stipulation  was  one  that 
could  be  lawfully  tnade  by  defendant 
and  would  be  enforced,  and.  plaintiff 
having  died  before  verdict,  the  court 
ordered  the  action  to  be  continued  in 
the  name  of  his  executor  without 
prejudice  to  the  proceedings  already 
had)  ;  Ames  v,  Webbers,  10  wend.  (N, 
Y.)  575;  Garllngton  v.  Clutton,  1  Call 
(6  Va.)  520. 

[a]  BladtBg  until  flmal  JndcnMnt. 
— A  stipulation  on  the  part  of  de- 
fendant's counsel,  as  a  condition 
to  continuing  the  cause  to  the  next 
circuit,  that  the  action  shall  not 
abate  by  the  death  of  plaintiff  before 
final  Judgment,  and  that  any  verdict 
and  Judgment  may  be  regarded  as 
rendered  In  plaintiff's  lifetime,  con- 
,tlnues  In  force  until  final  Judgment, 
although  in  the  meantime  a  verdict 
and  Judgment  in  plaintiff's  favor  may 
have  been  set  aside.  Cox  v.  New 
York  Cent,  etc.,  R.  Co.,  63  N.  Y. 
416. 

f  b]  SUpalatioa  for  Jadffmant  ahso- 
Ivte.— In  New  Yotk  a  stipulation  for 
Judgment  absolute  In  ease  of  affirm- 
ance, given  by  defendant  on  appeal 
from  the  general  term's  order  of  re- 
versal, does  not  prevent  the  abate- 
ment of  the  action  where  plaintiff 
dies  after  the  i^eal.  Corbett  v. 
Twenty-third  St.  R.  Co;,  114  N.  Y. 
679,  21  NB  1033. 

[c]  BUpnlatloa  to  abide  deoiefon 
In  other  aotlotu — Plaintiff  and  de- 
fendant stipulated  that  a  cause  be- 
tween them  pending  In  the  supreme 
court  should  abide  the  decision  in 
another  cause  then  pending  In  the 
court  of  errors,  but  there  was  no  stay 
of  proceedings  by  the  court.  The  de- 
cision in  the  latter  case  was  favor- 
able to  defendant,  but  at  the  time 
it  was  rendered  he  had  died.  It  was 
held  that,  notwithstanding  the  stipu- 
lation, the  cause  abated,  and.  as  It 
was  not  a  case  where  the  delay  had 
proceeded  from  the  court.  Judgment 
in  the  stipulated  cause  nunc  pro  tunc, 
as  of  a  day  previous  to  defendant's 
death,  could  not  be. entered.  Ogden  v. 
Lee,  3  HowPr  (N.  Y.)  153. 

8.  Cox  V.  New  York  Cent.,  etc.,  K. 
Co..  63  N.  Y.  414  [rev  4  Hun  176.  6 
Thomps.  A  C.  40S1.  In  Ames  v.  Web- 
bers. 10  Wend.  (KT.  Y.)  B7«,  which 


was  an  action  in  tort  for  an  ©scape, 
the  court.  In  putting  off  the  trial  of 
the  cause  on  the  application  of  de- 
fendant, pn  account  of  the  absence  of 
material  witnesses,  required  defend- 
ant's counsel  to  stipulate,  as  a  con- 
dition of  granting  the  application, 
that  the  action  should  not  abate  if 
defendant  should  die  before  the  next 
circuit,  it  appearing  that  he  was  then 
afflicted  with  a  mortal  malady.  The 
death  of  defendant  occurring  before 
Judnnent,  the  suit  was  proceeded  with 
against  the  deceased  defendant,  and 
a  writ  of  error  brought  thereon  by 
his  executors  was  cfuashed. 

4.  Mundt  v.  Glokner,  20  Mlac  (N. 
Y.)  63,  66,  44  NYS  430  [rev  on  other 

r rounds  In  24  App.  DIv.  110,  48  NYS 
40]  (where  It  was  said,  per  McAdam, 
J.:  "The  plaintiff  claims  that  be- 
cause the  defendant's  attorneys  con- 
sented to  the  order  reviving  the  ac- 
tion the  defendant  cannot  now  dis- 
pute the  plalntlfTs  right  to  prosecute, 
and  cites  Cox  v.  Railroad  Co.,  63  N.  Y. 
414,  419.  In  support  of  his  contention. 
In  that  case  a  stipulation  was  given 
as  a  condition  of  granting  a  favor,  to- 
wit,  putting  the  case  over  the  term, 
and  In  consideration  of  this  it  was 
agreed  that  in  case,  of  the  death  of 
the  plaintiff  before  final  Judg- 
ment the  alleged  cause  of  action 
should  survive,  and  any  verdict  and 
Judgment  be  regarded  .as  If  rendered 
in  the  lifetime  of  the  plaintiff.  The 
court  said:  When  the  stipulation  was 
given,  there  was  an  existing  cause  of 
action,  but  It  was  aubject  to  the  con- 
tingency that  It  yoiud  be  defeated 
by  the  death  of  the  plalAtltt  before 
trial.  The  stipulation  was  designed 
to  save  It  In  case  the  contingency 
happened.  We  are  of  opinion  the  de- 
fendant's counsel  wast  authorised  to 
make  it,  and  that  it  Is  binding  upon 
the  defendant.'  In  the  present  case 
there  was  no  existing  right  of  action, 
and  the  consent  was  not  eiven  as  a 
condition  for  obtaining  a  favor;  and 
the  defendant's  attorneys  had  no 
power  to  give  the  plaintiff  a  cause 
of  action  against  their  client  when 
none  In  fact  existed.  The  attorney 
has  generally  by  virtue  of  his  re- 
tainer, authority  to  do  only  those  acts 
In  or  out  of  court  necessary  or  in- 
cidental to  the  prosecution,  defense 
or  management  or  the  suit,  and  which 
affect  the  remedy  only,  and  not  the 
cause  of  action.  He  cannot  waive 
substantial  rights  of  the  client  With- 
out his  consent"). 

B.    LittTefleld  V.  Fry,  39  Tex.  299. 
e.    Frankfort  v.  Herndon,  133  Ky. 
583,  118  SW  347. 

7.  May  v.  North  Carolina  State 
Bank,  2  Rob.  (41  Va.)  66,  40  AmD 
726.  But  see  Sprawles  v.  Barnes,  9 
Miss.  629  (holding  that  on  the  death 
of  one  of  two  partners,  plaintiffs  in 
an  action,  the  survivor,  on  suggesting 
the  death,  may  prooMd^to  Judgmjent 
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303]  0.  Actions  or  Proceedings  and  Causes 
of  Action  Which  Abate  or  Survive — 1.  In  General — 
a.  The  Common-Law  Bnle  and  Tests  of  Snrvival. 

At  common  law  the  principle  of  most  general  ap- 
plication in  regard  to  tl^e  survival  and  abatement  of 
causes  ot  action  is  that  those  enforceable  by  .per- 
sonal actions,  in  form  ex  delicto,  do  not  survive." 
But,  although  it  is  true  that  most  causes  of  action 
beised  on  contract  do  survive,"  while  most  of  those 
founded  in  tort  abate  unleps  preserved  by  stat- 
ute,^" the  statement  of  a  general  rule  to  that  effect. 
Without  qualification,  is  not  strictly  aceurate,  even 
at  common  law,  since  it  was  always  subject  to  vari- 
ous important  exceptions.^* 


Injury  to  property  and  not  to  person.  The  true 
line  of  demarcation  at  common  law  separating  -those 
causes  of  action  which  survive  from  those  which  do 
not  is  that  in  the  first  the  wrong  complained  of  af- 
fects primarily  and  principally  property  and  prop- 
erty rights,  and  the  injuries  to  the  person  are  merely 
incidental,  while  in  the  latter  the  injury  comptaiDed 
of  is  to  the  person,  and  the  property  and  rights  of 
property  affected  are  merely  incidental.  In  the 
former  case  the  cause  of  action  survives,  while  in 
the  latter  it  abates.^' 

Assignability.  At  common  law,  as  a  general  rale, 
the  qualities  of  assignability  and  survival  are  tests 
each  of  the  other,  and  it  is  therefore  said  that  as  a 


without  any,  formal  Judgment  In 
abatement  of  the  suit  afl  to  the  de- 
ceased helne  entered).  And  see 
Brunson  v.  Henry,  140  Ind.  465,  SS 
NB  256  (holding:  that  the  failure  of 
the  (deriE  to  enter  a  formal  minute 
of  the  action  of  the  court  In  striking 
from  a  complaint  the  names  of  some 
of  plaintiffs  who  were  dead,  and 
whose  names  were  Inserted  by  mis- 
take as  Joint  helrq  with  other  plain- 
tiffs, does  not  affect  meritorious 
daima  of  the  survivor^-  Bee  Moore 
T.  Moore,  151  N.  C.  655,  6S  BE  6*8 
(holding  that  where  the  right  to  sue 
survives  as  provided  by  Revlsal 
[1908]  I  415.  the  action  does  not 
abate  by  the  death  of  a  party,  except 
by  order  of  the  court).  _     .     ^  , 

[a]  WnXt  la  Mmtty^-The  death  of 
a  party  to  a  suit  in  chancery  does 
not  abate  it  until  an  order  of  the 
court  is  entered  abating  It.  Crook  v. 
Turpln.  10  B.  Mon.  (Ky.)J4».  ^  ^, 

[b]  TIM  satry  of  an  oxder  abating 
an  action  la  nothing  more  than  evi- 
dence of  the  fact  that  the  action  has 
abated,  and  Is  not  the  abatement 
thereof.  The  abatement  takes  place 
by  the  death  of  a  party,  and  not  by 
virtue  of  the  record  which  evidences 
such  death.  Meese  v.  Pond  du  I^c,  48 
Wis.  S23,  4  NW  406. 

[c]  TlitM  of  entry  of  orOsr. — In 
Kentucky  the  practice  Is  not  to  have 
an  order  of  abatement  entered  on  the 
death  of  a  party,  but  to  let  the  case 
remain  on  the  docket  for  revivor  with- 
in a  reasonable  time;  and  If  no  steps 
are  taken  to  revive  within  such  time 
It  is  stricken  from  the  docket.  Hull 
V.  Deatly,  7  Bush  (Ky.)  687.  In 
Tennessee,  by  statute,  a  suit  does  not 
abate  until  the  second  term  after  the 
death  has  been  suggested  and  proven 
or  admitted,  and  entry  to  that  effect 
made  of  record.  Brooks  v.  Jones,  5 
I.ea  (Tenn.)  244. 

8,  U.  S. — Honshaw  V.  Miller,  17 
Hew.  212,  IB  Lk  ed.  222;  Btrat- 
ton  V.  Dines.  126  Fed.  9S8  [aff  136 
Fad.  449,  <S  CCA  1611;  Munal  V. 
Brown,  70  Fed.  9«7;  U.  8.  v.  De  Goer, 
S8  Fed.  80;  Smith  v.  Baker.  22  F.  Cas. 
No.  18,010,  1  Bana.  ft  A.  117,  10 
Phlla.  iPjL.)  221. 

Ala.— Wynn  v.  Tallapoosa*  County 
Bank,  168  Ala  469,  68  S  228:  Nettles 
V.  Bamett,  8  Port  181;  Blakeney  v. 
Blakeney,  6  Port.  109,  SO  AmD  674. 

Cal.—Harker  v  Clark,  67  Cal.  245. 

Colo. — Mumford  v.  Wright,  12  Colo. 
A.  214,  66  P  744;  Letson  v.  Brown,  11 
Colo.  A.  11,  52  P  287. 

Conn. — Broughel  v.  Southern  New 
England  Tel.  Co.,  72  Conn.  617,  45  A 
436,  49  LRA  404  and  note ;  Mitchell  v. 
Hotchkiss,  48  Conn.  9,  40  AmR  146; 
McEvers  v.  Pitkin,  1  Root  216. 

Del. — Parvis  v.  Philadelphia,  etc., 
R.  Co.,  18  Del.  486,  17  A  702. 

Pla. — Jacksonville  St.  R.  Co.  v. 
Chappell.  22  Fla.  tU,  1  S  10. 

Oa. — ^Woods  V.  Howell,  17  Ga.  49S; 
Neal  V.  Haygood,  1  Ga.  614. 

111.— Holton  V.  Daly,  106  111.  181. 

Ind. — Boor  v.  liowrey,  108  Ind.  468, 
S  NE  151,  68  AmR  619 ;  Peru,  etc,  R. 
Co.  V.  Bradehaw,  6  Ind.  146. 

Iowa. — Shafer  v.  Orlmea,  28  Iowa 
150. 


Ky. — Cowan  v.  Campbell,  17  B.  Mon. 
522,  66  AmD  184;  Lynn  v.  Slsk,  9  B. 
Mon.  185;  Kennedy  v.  McAfee,  1  Lltt. 
170;  Hawkins  v.  Glass,  1  Bibb  246^ 

Me. — Hooper  v.  Gorham,  4S  Me.  208. 

Md.— Ott  v.  Kaufman,  68  Md.  66,  11 
A  580. 

Mass.— <3iase  v.   Flti,  182  Mass. 
369;  Wilbur  v.  OllmoreTSl  Pick.  260. 
Mioh.— Hyatt  v.  Adams,  16  Mich. 

180. 

Minn. — Green  v.  Thompson,  26 
Minn.  600,  6  NW  376. 

Miss. — Illinois  Cent.  R.  Co.  v.  Pen- 
dergrass.  «9  Miss.  426,  12  8  954. 

Mo. — ^Baker  v.  Crandall,  78  Mo.  684, 
47  AmR  126;  Stanley  v.  Birch er,  78 
Mo.  246;  Kingsbury  v.  liane,  21  Mo. 
116;  Hlggins  v.  Breen,  9  Mo.  497; 
Melvln  V.  Evans,  48  Mo.  A.  421. 

N.  J.— Hayden  v.  Vreeland,  ST  N. 
J.  L..  872,  18  AmR  722. 

N.  T.— Hegerlch  v.  Keddle,  99  N. 
T.  268,  1  NB  787,  52  AmR  19;  Haight 
V.  Hoyt,  19  N.  Y.  464;  Zabriskla  v. 
Smith,  13  N.  T.  322,  64  AmD  651; 
Moore  v.  MoKlnstry.  37  Hun  194;, 
California  Bank  v.  Collins,  6  Hun  249; 
Crowley  v.  Panama  R.,  Co,,'  80  Barb. 
99;  Grafton  v.  Union  Ferry  Co.,  19 
NTS  966,  22  NYCivProc  402;  Smith 
V.  Lynch,  12  NYCivProc  348;  People 
V.  Qibbs,  9  Wend.  29. 

N.  C— Howcott  V.  Warren,  29  N.  C. 
20. 

Oh. — Russell  V.  Sunbury,  37  Oh.  St. 
372,  41  AmR  623;  Dial  v.  Holter,  < 
Oh.  St.  228. 

Pa.— Clarke  v.  McClelland,  9  Pa. 
128;  Kelte  v.  Boyd,  16  Serg.  &  R.  300; 
Nicholson  v.  Elton,  13  Serg.  &  R.  415; 
Lattlmore  v.  Simmons,  13  Serg.  ft  R. 
183;  Reed  v.  Cist,  7  Serg.  &  R.  184; 
Weiss  v.  Hunslcker.  14  Pa._Co.  898; 
McCalUon  v.  Gegan,  9  Phlla.  240. 

R.  I, — Aldrtch  v.  Howard.  8  R.  I-. 
125,  86  AmD  616. 

S.  C. — Jenkins  v.  Bennett,  40  S.  C. 
393,  IS  BE  929;  All  v.  Barnwell  County. 
29  a.  C.  161,  7  SB  58;  Chaplin  v.  Bar- 
rett, 46  S.  C.  L.  284,  76  AmD  731;  Car- 
son v.  Bryant,  4  S.  C.  L.  159. 

Tenn. — ^Akers  v.  Akers,  16  Lea  7,  67 
AmR  207;  Cherry  v.  Hardin,  4  Heisk. 
199;  Grimth  V.  Beasiy,  10  Yerg.  434. 

Tex. — Harrison  v.  Moaeley,  31  Tex. 
608;  Watson  v.  Loop,  12  Tex.  11; 
Fltsgerald  v.  Western  Vnion  Tel.  Co., 
15  Tex.  Civ.  A.  148,  40  SW  421. 

Vt.— Whltcomb  v.  Cook,  38  Vt.  477; 
Barrett  v.  Copeland,  20  Vt.  244; 
Wright  v.  Eldred,  2  D.  Chlpm.  37. 

Va. — Beaver  v.  Putnam,  110  Va.  713. 
67  SB  353;  Grubb  v.  Suit,  82  Gratt. 
(78  Va.)  203;  Upper  Appomattox  Co. 
V.  Hardlngs,  11  Gratt.  <52  Va.)  1. 

[a]  OlvU  law. — It  seems  that  the 
precept  of  the  civil  law  is  the  same 
as  that  of  the  common  law,  namely, 
that  an  action  which  Is  merely  per- 
sonal— one  arising  ex  delicto — per- 
ishes with  the  person  who  Is  entitled 
to  it.  Chlvers  v.  Roger,  50  La.  Ann. 
57,  23  8  100. 

9.  See  Infra  I  826  et  seq. 

10.  See  Infra  i  839  et  seq. 

11.  See  Infra  ii  226  et  seq,  889  et 

°*2a.  U.  S.— Webber  v.  St  Paul 
City  R.  Co.,  97  Fed.  140.  38  CCA  79. 

Ala.— Nettles  v.  Bamett.  8  Port. 
181. 


Ind. — Feary  v.  Hamilton,  140  Ind. 
45.  89  NE  6W;  Hess  v.  Lowrey.  122 
Ind.  226,  23  NE  166,  17  AmSR,  365,  7 
LRA  90;  Boor  v.  Lowrey,  102  Ind. 
468.  3  NE  151,  62  AmR  619. 

Mass. — Stebblns  v.  Palmer,  1  Pick. 
71,  11  AmD  148. 

Mo.— Stanley  v.  Vogel,  9  Mo.  A  98 
[aff  78  Mo.  246]. 

N  H. — Jenkins  v.  French,  68  N.  H. 
532;  Vittum  v.  Gllman,  48  N.  H.  416. 

N.  J.— Hayden  v.  Vreeland,  87  N.  J. 
L.  372,  18  AmR  722. 

N.  Y.— Zabriskie  v.  Smith,  12  N.  Y. 
822.  64  AmD  661,  2  N.  T.  Annot  Dig. 
I'  6107;  Burke  v.  Hollimann,  117 
App.  Dlv.  282,  102  NYS  162;  Fried  v. 
New  YttUt  C«nt  R.  Co.,  Shald.  1,  26 
HowPr  286. 

Pa.— Kelte  v.  ,Boyd,  II  Serg.  ft  R. 
200.  * 

B.  I. — Alys worth  v.  Curtis.  19  R.  I. 
617.  84  X  1109,  61  AmSR  786  and 
note,  88  LRA  110  and  note. 

8.  C— Nettle  v.  D'Oyley,  4  S.  C.  L. 
27. 

Va.— Leo  V.  Hill,  87  Va.  497,  12  Sl-S 
1062,  24  AmSR  666  and  note;  Grubb 
V.  Suit,  32  Qratt.  (72  Va.)  203,  34  AmH 
766. 

N.  B.— Frederick  v.  Glbaon.  37  N. 
B.  126. 

See  Harrison  v.  Gilchrist,  121  Wis. 

127,  99  NW  809. 

In  Stanley  v.  Vogel,  9  Mo.  A.  98,  99 
[aff  78  Mo.  246],  the  court  said:  "It 
was  not  at  common  law,  nor  is  it  un- 
der our  statutes,  a  decisive  test  of  the 
survival  of  an  action  that  It  arose 
out  of  contract.  Actions  for  breach 
of  promise  of  marriage  never  sur- 
vived, unless,  at  least,  special  dam- 
age was  proved,  or  there  was  Im- 
mediate injury  to  property.  It  was 
said  by  Lord  Bllenborough,  in  Cham- 
berlain V.  Williamson,  2  Mau.  ft  SeL 
408:  'AH  injuries  affectlnK  the  life 
or  health  of  the  deceased;  euI  such  as 
arise  out  of  the  unakllfulncss  of 
medical  practitioners;  the  Imprison- 
ment of  the  party  brought  on  l>y  the 
negligence  of  his  attorney — all  these 
would  be  breaches  of  the  Implied 
promise  by  the  persons  employed  to 
exhibit  a  proper  portion  of  skill  and 
attention.  We  are  not  aware,  how- 
ever, of  any  attempt  on  the  part  of 
the  executor  to  maintain  an  action  in 
any  such  case.'  -In  Wilson  v.  Tucker. 
3  Stark.  N.  P.  154,  a  nisi  prlus  case, 
the  question  was  not  mooted.  The 
true  test  as  to  survival  against  an 
executor  was  whether  the  cauBe  of 
action  had  it's  basis  In  a  property 
right,  and  necessarily  Involved  the 
hreach  of  a  contract  obligation.  Ham- 
bly  v.  Trott,  Cowp.  876,  1  Sannd.  218. 
note;  Ld.  Raym.  973:  Martin  v.  Brad- 
ley. 1  Caines,  124."  ^ 

[a]  Karoeay. — The  injury  sus- 
tained by  the  owner  of  personal 
property,  by  the  larceny  thereof, 
necessarily  results  in  direct  and  im- 
mediate damage  to  his  personal 
estate,  and  hence  the  right  of  action 
given  by  statute  against  the  person 
convicted  of  larceny.  In  favor  of  the 
owner  of  the  property  taken,  survives 
the  death  of  tne  owner.  Aylsworth  v. 
Curtis,  19  R.  I.  517,  84  A  1103.  61 
AmSR  786  and  note,  82  LRA  110  and 
note. 
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rule  assignability  and  survivabilify  of  eaoBOB  of  ae- 
tion  are  convertible  terms." 
ITatore  and  not  form  of  action  the  test.  The 

qaestion  whether  an  action  survives  depends  upon 
the  nature  of  the  action  and  the  damages  sued  for, 
and  not  upon  the  form  of  the  remedy.^* 

Bisht  oS  action  hy  or  against  executor  or  admin- 
istrator. Whether  an  action  will  lie  ^y  or  against 
an  executor  or  administrator  is  sometimes  men- 
tioned as  a  teat  as  to  whether  a  cause  of  action  sur- 
vives; but  this  is  obviously  no  test  at  all,  since  it 
mast  be  ascertained  whether  a  cause  of  action  sur- 
vives before  it  can  be  determined  whether  an  execu- 
tor or  administrator  can  sue  or  be  &ued  thereon,^' 

A  eanae  of  action  created  by  statute  does  not 
survive  unless  declared  to  do  so  by  the  statute  itself 
or  unless  provision  therefor  is  made  by  some  other 
statute." 

304]  b.  Bnle  as  Modified  by  Stotnte— (1)  In 
En^Und  and  Canada.  The  harshmle  of  the  early 
eonunon  law  that  all  personal  actions  died  with  the 
person  was  modified  in  England  by  the  statute  of 
4  Edv.  m,  which  authorized  executors  to  maintain 
actions  of  trespass  for  chattels  taken  and  carried 
away  in  the  lifetime  of  their  testators;  and  this 
renaedy  was  subsequently  extended  to  executors  of 
esecators,  and  to  administrators.^'  By  the  liberal 
ronatructions  which  this  statute  always  received  it 

Tas8«,  1 


ISL    U.  S. — Cmnmgya 
Pet.  193.  T  U  cd.  108. 

Cal. — Hannon  v.  Bazver,  •  Cml.  A. 
2<0,  »8  P  686. 

Ill- — Selden  v.  Illinois  Trust,  etc., 
B&nk.  2$9  111.  67,  87  NE  860,  130  AmSR 
180  and  not«;  Leonard  v.  Springer. 
174  111.  A.  S16. 

Mo. — Oantt  v.  Brown,  244  Mo.  271, 
302.  149  SW  644,  AnnCaslSlID  1283 
and  note  [quot  Cyc]  ;  Snyder  v.  Wa- 
bash, etc,  R.  Co.  86  Mo.  613. 

Nebr. — C1«land  v.  Anderson,  66 
Xebr.  252.  92  NW  306,  96  NW  212,  98 
TTW  1076.  6  L.RAN3  136. 

N.  T. — Blake  v.  Griswold,  104  N.  T. 
C13,  11  NE  137;  BracJtett  v.  Griswold, 
103  N.  Y.  425,  9  NB  488;  HeBerlch  V. 
Keddie,  99  X.  T.  268,  1  NB  687,  62 
AmR  26;  Zabrtekle  v.  Smith,  IS  N. 
T.  322,  64  AmD  561,  t  N.  T.  Annot 
jyig,  f  6107  et  seq;  Morenus  v.  Craw- 
ford. 51  Hun  89,  6  NTS  463;  Dlninny 
▼.  Fay,  38  Barb.  18. 

Ob. — Cardlnrton  v.  Prederloka,  46 
Ob.  St.  442,  21  NB  788. 

Tex. — Texae,  etc..  R.  Co.  v.  Smith, 
35  Tex.  Civ.  A.  361.  80  BW  247. 

Wash. — ^Ineersoll  t.  Gourtey,  72 
Wash.  462,  130  P  743.  _ 

Wis.— Puffier  T.  WelcA,  144  Wll.  606, 
12»  NW  S2&,  AnnCaslftlSA  1120  and 
note. 

14.  XT.  3. — Iron  Gate  Bank 
Brady.  184  U.  S.  665,  22  SCt  629,  46 
L.  ed.  739;  Patton  v.  Brady,  184  U.  8. 
608,  22  SCt  493.  46  L.  ed.  713;  Gerlfng 
Baltlmsre.  etc.  R.  Co.,  161  U.  S. 
673.  14  SCt  533,  38  L.  ed.  811;  Bx  p. 
Schrelber  v.  Sharpless,  110  U.  S.  76, 
3  SCt  423,  28  L.  ed.  66;  T-ta-tah-wah 
T.  Robeidc,  106  Fed.  267;  Webber  v. 
8L  PanlCltr  R.  Co.,  97  Fed.  140,  38 
CCA  7». 

Conn. — ^Booth  v.  Northrop,  27  Conn. 
325. 

Ga. — Petts  T.  iBon.  11  Ga.  161.  66 
AmD  419. 

in. — Dempster  v.  lansingh,  166  111. 
X.  261  <holdtns  that  a  proceeding  to 
Bssesa  damages  upon  the  dissolution 
of  an  Injunction  could  not  be  held  to 
•urrive  either  In  favor  of  representa- 
ttres  of  the  party  moving  for  the 
assessment,  or  against  the  representa- 
Uves  of  the  p^rti^s  against  whom 
the  assessment  was  sonsfat,  on  the 
tronad  tbat.  bemwe  the  proceedlos 
was  sot  in  form  ex  delicto.  It  ought 
to  be  bsid  by  the  court  that  a  re- 


covery oould  be  had  on  an  Implied  as- 
sumpsit). 

Ind. — ^Feary  t.  Hamilton,  140  Ind. 
46.  39  KB  616;  Boor  v.  lAwrey,  103 
Ind.  468.  3  NS  151,  63  AmR  619. 

Md.— Ott  v.  Kaufman,  68  Md.  56, 
11  A  G80  (in  which  it  was  held  that 
an  action  by  a  husband  to  recover 
damaees  for  an  assault  and  battery 
on  his  wife,  per  quod  he  lost  her 
services  and  was  obliged  to  expend 
money  tor  medical  and  other  attend- 
ance  on  her,  does  not  survive  on  the 
death  of  defendant). 

Mass.— Hey  v.  Prime,  197  Mass.  474, 
84  NB  141.  17  LRAHS  670  and  note; 
Cutter  V.  Hamlen,  147  Mass.  471,  18 
NE  397,  1  LRA  429;  Smith  v.  Sbw- 
man,  4  Cush.  408. 

N.  T.— Zabrlshle  v.  Smith,  13  N.  T. 
322,  64  AmD  561. 

S.  C— Huff  V.  Watklns.  20  S.  C.  477. 
Va.— Lee  y.  Hill,  87  Va.  497,  12  SB 
1062,  24  AmSR  666  and  note. 

[a]  Thus  SB  aoUmt  for  a  fids* 
warranto',  although  in  form  an  action 
in  tort,  is  yet  fotmded  on  the  contract 
of  warranty,  and  Is  therefore  not 
abated  by  the  death  of  plaintiff  dur- 
ing its  pendenoy.  Booth  v.  Northrop, 
27  Conn.  886. 

tb]  An  acUon  fomded  on  an  ex- 
presa  or  Implied  vromlse  to  a  person 
does  not  survive  to  his  personal  repre- 
««!tatlves  when  the  damages  consist 
entirely  In  the  mental  and  bodily  suf- 
fering of  the  deceased.  Zahrlskle  v. 
Smith,  IS  N.  T.  822,  64  AmD  551. 

18.  See  Ferrin  Kenney.  10  Mete, 
mass.)  294;  Zabrlskle  v.  Smith,  13  N. 
Y.  322,  64  AmR  651.  See  Gantt  v. 
Brown,  244  Mo.  271,  302,  149  SW  644, 
Ann  CaBl9l3D  1283  and  note  [guot 
Cyc]. 

16.  Selden  v.  Illinois  Trust,  etc, 
Bank.  289  Ttt.  87,  87  NB  860,  130 
AmSR  ISO  and  note;  Hltt  v.  Scammon, 
82-111.  519;  Tumey  v.  Smith.  14  111. 
242;  Dempster  ▼.  lAnslngh,  188  111.  A. 
261. 

17.  U.  8.—V.  B.  V.  De  Goer,  >8  Fed. 
80;  Jones  v.  Vansandt,  18  F.  Cas.  No. 
7,603,  4  McLean  599. 

Ala.— Nettles  v.  Bamett,  8  Port. 
181;  Blakeney  v.  Blakeney.  6  Port. 
109,  30  AmD  574. 

lit.— -Bunker  v.  Green,  48  ni.  843. 

Iowa. — Shafer  t.  Grimes,  28  Iowa 
660. 

KT'— Lmn  T.  Bisk,  t  B.  Hon.  186. 


was  made  to  extend  to  all  cases  of  injury  to  per- 
sonal property,  whether  the  same  was  actually  car- 
ried away  or  not;  but  the  remedy  was  only  given  in 
favor  of  personal  representatives,  and  not  against 
the  executors  and  administrators  of  deceased 
wrongdoers,  and  as  to  injuries  to  the  person  or  to 
real  property  the  common  law  remained  un- 
changed^ until  the  enactment  of  the  statutes  of  3 
&  4  Wm.  IV,  whicli  gave  to  executors  and  adminis- 
trators rights  of  action  for  torts  to  real  as  well  as 
personal,  estate.*^'  The  common-law  rule  has  also 
been  changed  by  statute  in  Canada.^ 

305}  (2)  in  the  United  States.  In  the  United 
Stat^  the  common-law  rule  tbat  pei^onal  actions 
die  with  the  person  has  been  more  or  less  modified 
by  statnte  in  every  staTte.'^  In  several  jurisdictions 
the  English  statutes  of  Edw.  Ill  and  Wm.  IV  have 
been  adopted but  almost  all  of  the  states,  inolud- 
iilg  those  last  mentioned,  have,  by  enactments  of 
their  own,  still  further  extended  the  right  of  sur^ 
vival  in  the  (ase  of  personal  -actions  and  causes  of 
action.  The  provisions  of  the  various  statutes  in 
this  regard  differ  so  widely  as  to  render  any  gen- 
eral classification  impraetieablej  Wt  eases  from  each 
state  illustrating  the  statutory  modifications  made 
in  that  partienlar  jurisdietion,  and  the  oonstruotion 
placed  thereupon  by  the  courts,  have  been  eoUected 
'in  the  note.^  In  the  absence  of  statute,  of  course, 

-Kingsbury   v.   Lane,   21  Mo. 


Mo.- 
115. 

N.  T.— Zabrlskle  v.  Smith.  18  N.  Y. 
322,  64  AmD,  661. 

Pa. — Lattlmore  v.  Simmons,  18 
Serr.  &  R.  188;  Reed  v.  Cist,  7  Berg. 

&  R.  184. 

R.  L— Aldrlch  V.  Howard,  8  R.  I. 
126. 

S.  C— Allen  v.  Petty.  68  S.  C.  240. 
36  SB  686;  Huff  v.  Watklns,  20  8.  C 
477;  Chaplin  v.  Barrett,  46  S.  C.  L. 
284.  75  AmD  731. 

Vt. — Barrett  v.  Copeland,  20  Vt. 
244. 

1&  Ky.— Lynn  v.  SIsk,  9  B.  Mon, 
135. 

Mass. — ^Wilbur  V.  GUmore,  21  Pick. 
260;  Holmes  v.  Moore,  6  Pick.  267; 
Paine  v.  Ulmer.  7  Mass.  317. 

Mo. — Kingsbury  v.  Lane,  21  Mo.  116; 
Higglns  v.  Breen,  9  Mo.  497. 

N.  J. — Ten  Eyck  v,  Runk,  31  N.  J. 
L.  428. 

N.  C— Howoott'V.  Warren,  29  N.  C. 

20. 

Fa. — Nicholson  v.  Blton,  18  Serg.  & 
R  416;  lAttimore  v.  Simmons,  18 
Serg,  &  R.  188. 

Vt.— Barrett  v.  Copeland,  20  Vt.  244. 

19.  Pla. — Jacksonville  St.  R.  Co.  v; 
Chappell,  22  Fla.  616,  1  8  10. 

Iowa.— Shafer  v.  Grimes,  28  Xowa 
660. 

N.  J.— Tlchenor  v.  Hayes,  41  N.  J.  L. 
193,  32  AmR  186. 

N.  C— Howoott  V.  Warren,  29  N. 

C.  20. 

Oh. — Russell  V.  Sunbury,  87  Oh.  St. 
372.  41  AmR  623. 

Eng. — Powell  v.  Reese,  7  A.  A  B. 
426,  34  BCL  234,  112  Reprint  630; 
Morgan  v.  Ravey,  6  H.  A  N.  266. 

ao.  Mason  V.  Peterborough,  20  Ont 
A.  683. 

ai.  See  Murphy  v.  New  York,  etc.. 
R  Co.,  80  Conn.  184:  Shafer  v. 
Grimes,  23  Iowa  660;  Wbltcomb  v. 
Cook,  88  Vt  477;  and  other  cases  In 
the  following  notes. 

sa.  Holmes  v.  Moore,  5  Pick. 
(Mass.)  267;  Howoott  v.  Warren,  29 
N.  C.  20;  Russell  v.  8unbury,  37  Oh. 
St.  372.  41  AmR  62*3;  Penrod  v.  Mor* 
rlson,  2  Penr.  &  W.  (Pa)  126;  Huff  V. 
Watklns,  20  S.  C.  477. 

as.  U.  S. — Baltimore,  etc.,  R  Co.  v. 
Joy,  173  U.  8.  226,  19  SCt  387,  43  L.  ed. 
677;  Qerllng  v.  Baltimore^  etc,  R.  Co.. 
151  U.  S.  979, 14  SCt  688.  88  L.  ed.  311: 
St.  IrfHils.  eta.,  B.  Cs.  T.  MciBridci,  141 
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the  common-law  rules  still  determine  the  survival  of 
osuaea  of  aetioa;"  and  in  sfflne  states  the  survival 
statutes  have  not  altered  the  common-law  mle  that 
a  cause  of  aetion  for  injury  to  the  person  dies  with 
the  person,  so  that  no  right  of  action  for  sneh 
injury  survives  to  his  personal  representa- 
tives! 

306]    (3)  Dirtinctioii  between  SnrvlTal  of 


Action  and  of  OaoBa  of  Action.  In  some  cases 
statutes  appearing  to  provide  for  the  survival  of 
certain  causes  of  aetion  have  been  construed  by  the 
courts  to  authorize  simply  the  revival  of  actions 
which  have  been  instituted  thereon  in  ^e  lifetime 
of  the  parties,  and  not  to  enlarge  the  number  of 
causes  of  action  which  survive  where  no  aetion  has 
been  commenced."  . 


U.  a.  127.  11  set  982,  SB  L.  ed.  659; 
Henshaw  v.  Ulller,  17  How.  212,  15  L. 
ed.  222;  Webber  v.  St.  Paul  City  R. 
Co.,  97  Fed.  140,  38  CCA  79;  Great 
Western  Mlrt,  etc,  Co.  v.  Harris.  96 
Fed.  508;  Miinal  v.  Brown,  70  Fed. 
M7. 

Ala.-— Wynn  t.  lUIapooaa  County 
Bonl^  1S8  Ala.  4S9.  68  8  288: 
Harsett  v.  ParrlBh,  114  Ala.  616,  21  8 
8&3;'OarrisoR  v.  Burden.  40  Ala.  "613. 

Ariz. — Blilupa  T.  Freeman,  6  Ariz. 
268,  S2  P  367. 

Ark. — ^Davls  v.  St.  Iiouls,  etc.,  H. 
Co.,  63  Ark.  117,  13  SW  801.  7  LRA 
283;  Ward  v.  Blackwood,  41  Ark.  295, 
48  AmR  41;  St.  Louis,  etc,  R.  Co.  v. 
Tocum,  34  Ark.  493. 

Cal. — Monterey  County  v.  Cushln^, 
88  Cal.  607,  23  P  700;  Harker  v.  Clark, 
67  Cal.  246. 

Colo. — Kelley  v.  Union  Pac.  R.  Co., 
16  Colo.  455;  Mumford  v.  Wright,  12 
Colo.  A  214,  55  P  744:  Letson  v. 
Brown,  11  Colo.  A.  11,  52  P  £87. 

Conn. — Dunn's  App.,  81  Conn.  127, 
70  A  703;  Broushel  v.  Southern  New 
Ehigland  Tel.  Co.,  72  Conn.  617,  45  A 
43fC  49  L.RA  404  and  note. 

Del. — Parvls  v.  Philadelphia,  etc., 
R.  Co.,  8  Houst.  436,  17  A  702. 

Fla, — Jones  v.  Townsend,  23  Pla. 
356,  2  S  612;  Jacksonville  St.  R.  Co. 
V.  Chappell,  22  Fla.  616,  1  S  10. 

Ga.. — Prltchard  v.  Savannah  St.,  etc, 
R.  Co.,  67  Oa.  294.  13  BE  493,  14  IjRA 
721  and  note;  Johnson  v.  Bradbtreet 
Co.,  87  Ga.  79,  13  SE  260. 

ul. — Jones  V.  Barnum.  217  111. -381, 
78  NB  606;  Chicafco,  etc,  R.  Co.  v. 
O'Connor,  119  III.  686,  9  NE  263;  Hol- 
ton  Ti.  Daly,  106  HI.  181;  Wetherell  v. 
Chicago  City  R.  Co^^lOi  HI.  A.  857. 

Ind. — ^FreiuT  t.  Hamilton,  140  Xnd. 
46,  29  NE  616 :  Boorv.  IJowrey,  102  Ind. 
468;  Western  tTnion  Tel.  Co.  v.  Boircle, 
108  Ind.  227,  2  NB  604;  HcCoy  v. 
Payne,  68  Ind.  827;  Harris  v.  Rice,  66 
Ind.  267:  Oimbel  v.  Smidth,  7  Ind. 
627;  Pennsylvania  Co.  v.  Davis,  4  Ind. 
A.  61.  29  NE  425. 

Iowa. — Fljmn  v,  Chicago  Great 
Western  R.  Co.,  141  NW  401;  Sheik  v. 
Hobson.  64  Iowa  146.  19  NW  875; 
Gray  v.  McCalUster.  56  Iowa  497; 
Shafer  v.  Grimes,  23  Iowa  650. 

Kan. — Powers  v.  Sumbler.  83  Kan. 
1,  110  P  97;  Stewart  v.  Balderston, 
10  Kan.  131;  Missouri  Pac  R.  Co.  v. 
Bennett,  5  Kan.  A.  231,  47  P  183. 

Ky. — Morehead  v.  Bltner,  106  Ky. 
623,  60  SW  86?  ;  Perkins  v.  Stein,  94 
Ky.  433,  22  SW  649.  20  LRA  861  and 
note ;  Newport  News,  etc.,  Co.  v.  Dent- 
zel,  91  Ky.  42,  19  SW  958;  Anderson  v. 
Arnold,  79  Ky.  370,  15  KyL  203;  Hans- 
ford V.  Payne,  11  Bush  380;  Louisville, 
etc.  Canal  Co.  v.  Murphy.  9  Bush  522; 
HuiTffins  v.  Toler,  1  Bush  192;  Cowan 
V.  Campbell,  17  B.  Mon.  522,  66  AmD 
184  ;  Lynn  v.  Sisk,  9  B.  Mon.  135. 

La. — Huberwald  v.  Orleans  R.  Co., 
60  La.  Ann.  477,  23  S  474;  Chlvera  v. 
ItOKer,  60  La.  Ann.  57,  23  S  100;  Cas- 
tillo v.  Caffery  Cent.  Refinery,  etc., 
Co.,  48  La.  Ann.  822,  19  S  332. 

Me.— Withes  v.  Brooks,  66  Me.  14 : 
Prescott  v.  KnoWles,  62  Me.  277 ; 
Hooper  T.  Oorham,  46  Me.  209. 

Md.~-Ott  Kaufman,  68  Md.  66,  11 
A  680;  Clark  v.  Carroll,  59  Md.  180. 

Mass.--WllklnB  v.  Walnwrlfht.  178 
Mass.  212,  68  ME  387;  Cutter  v.  Ham- 
len,  147  Mass.  471.  18  NB  397,  1  LRA 
429;  Brown  v.  Dean,  123  Mass.  264; 
Leggate  v.  Moulton,  116  Mass.  552; 
Cummlngs  v.  Bird,  116  Mass.  346; 
Norton  v.  Sewall,  106  Maes.  143,  8 
AmR  298;  Cutting  v.  Tower,  14 
Gray  183;  Hollenbeck  v.  Berkshire  R. 
Co..  9  Cash.  478;  Kearney  v.  Boston, 


etc.,  R.  Cora.,  9  Cush.  108;  Smith  v. 
Sherman,  4  Cush.  408;  Putnam  v.  Put- 
nam, 4  Pick.  139. 

Mich.^Rouse  V.  Michigan  United 
R.  Co..  164  Mich.  475,  129  NW  719; 
Norris  v.  Grove,  100  Mich.  256;  Racho 
V.  Detroit,  90'Mlch.  92,  51  NW  360; 
Hurst  V.  Detroit  City  R.  Co.,  84  Mich. 
639,  48  NW  44;  Stebblns  v.  Deajv  82 
Mich.  886,  46  NW  778;  Rosers  v.  Win- 
does,  48  Mich.  628,  12  NW  882;  Day- 
ton V.  Fargo.  45  Mich.  168,  7  NW  768. 

Minn. — Blllson  v.  LindsiiierK,  86 
Minn.  66,  68  NW  771. 

Miss. — Wagner  v  CHbbs,  80  Miss. 
63,  81  8  434,  92  AmSR  698;  Illinois 
Cent.  R.  Co.  v.  Pendergrass,  69  Miss. 
425,  12  S  954;  Vicksburg,  etc.,  R.  Co. 
V.  Phillips,  64  Miss.  693,  2  S  537. 

Mo. — Strottman  '  v.  St.  Louis,  etc.; 
R.  Co.,  211  Mo.  227,  109  SW  769; 
Snyder  v.  Wabash  etc.,  R.  Co..  86  Mo. 
613;  Whiting  v.  Crandall,  78  Mo.  693; 
Baker  v.  Crandall,  78  Mo.  584;  Stanley 
v.  Blrcher.  78  Mo.  245;  McDermott  v. 
Doyle.  17  Mo.  362;  Froust  v.  Bruton, 
16  Mo.  619;  Hlgglns  v.  Breen,  9  Mo. 
497;  Wiener  v.  Peacock,  31  Mo.  A.  238; 
Stanley  v.  Vogel.  9  Mo.  A.  98  [aff  18 
Mo.  246]. 

Mont. — Lynde  v.  Wakefield,  19 
Mont.  23,  47  P  5. 

Nev. — Forrester  v.  Southern  Pac 
Co.,  134  P  768. 

N.  H.— Stewart  v.  Lee,  70  N.  H.  181, 
46  A  31. 

N.  J. — Tlchenor  v.  Hayes,  41  N.  J. 
L.  193,  82  AmR  186;  Noice  v.  Brown, 
39  N.  J.  L.  569,  18  AmR  723;  Hayden 
V.  Vreeland.  37  N.  J.  L.  372;  Ten  Eyck 
v.  Runk,  31  N.  J.  L.  428;  Dodd  v. 
Wilkinson,  41  N.  J.  Eq.  566,  7  A  337. 

N.  Y.—Gorden  v.  Strong,  158  N.  T- 
407,  63  NE  33;  Corbett  v.  Twenty- 
third  St.  R.  Co.,  114  N.  T.  679,  21  NE 
1033;  Brackett  v.  Grtswold.  103  N.  Y. 
425,  9  NE  438;  Hegerich  v.  Keddie, 
99  N.  Y.  268,  1  NE  787,  62  AmR  25; 
Stokes  V.  Stickney,  96  N.  T.  323; 
Price  V.  Price,  76  N.  T.  244.  31  AmR 
463;  Creeln  v.  Brooklyn  Crosstown  R. 
Co..  75  N.  Y.  192,  31  AmR  459- Wado 
V.  Kalbfleisch.  68  N,  Y.  282,  17  AmR 
250;  Potter  v.  Van  Vranken.  36  N.'T. 
619;  Haight  v.  Hayt,  19  N.  Y.  464; 
Emerson  v.  Bleakley;  2  Abb.  Dec  22,  2 
Transcr.  A.  171.  3  Transcr.  A.  100.  6 
AbbPrNS  350,  41  HowPr  511;  Miller 
V.  Young;  90  Hun  132,  36  NYS  643; 
Morenus  v.  Crawford,  51  Hun  89,  6 
NYS  453:  Moore  v.  McKinatry,  37  Hun 
194;  Scott  V.  Brown,  24  Hun  620; 
California  Bank  y.  Collins,  5  Hun  209; 
Bond  V.  Smith,  4  Hun  48;  More  v. 
Bennett,  65  Barb.  338;  Dlnlnny  v.  Fay, 
38  Barb.  1 8 ;  Plerson  v.  Morxan,  1 
SIIv.  Sup.  82,  4  NYS  898:  Grafton  v. 
Union  Ferry  Co.,  19  NTS  966.  22 
CivProc  402;  Helnmuller  v.  Gray.  13 
AbbPrNS  299;  Hopkins  v.  Adams,  5 
AbbPr  351;  Elder  v.  Boirardus.  Lalor 
116;  Snider  v.  Croy,  2  Johns.  227;  Mat- 
ter of  Renwlck,  2  Bradf.  Surr.  80. 

N.  C. — Harper  v.  Nash  County,  123 
N.  C.  118,  31  SE  384;  Peebles  v.  North 
Carolina  R.  Co.,  63  N.  C.  238;  Butner 
v.  Keelhn,  51  N.  C.  60;  Howcott  v. 
Warren,  29  N.  C.  20;  Brownie  v. 
Bllck,  7  N.  C.  611. 

Oh. — Mahoning  Valley  R.  Co.  v.  Van 
Alsttne,  77  Oh.  St.  896,  88  ME  601,  14 
LRANS  893  and  note;  Cardlngton  v. 
Fredericks,  46  Oh.  St.  442,  21  MB  766; 
Russell  v.  Sunbury.  37  Oh.  St.  872,  41 
AmR  523;  Alpin  v.  Morton,  21  Oh.  St. 
686;  Dayton  M.  B.  Church  v.  Rench. 
7  Oh.  St.,  369. 

Pa. — Rodebaugh  v.  Philadelphia 
Tract.  Co..  190  Pa.  358.  42  A  953;  Moe 
V.  Smiley,  126  Pa.  136,  17  A  228,  3 
LRA  341  and  note;  Orlm  v.  Carr, 


31  Pa.  633;  Miller  v.  Wilson.  24 
Pa.  114;  Cowell  v.  Pitcher,  13  Pa. 
Co.  583;  Simon  v.  Scheppers,  4  Pa. 
Co.  665;  McCalUon  v.  Gegan,  9  Phlla. 
240;  Schott  V.  Sage,  4  Phlla.  87. 

R.  I— Hambly  v.  Hayden,  20  R  L 
658,  40  A  417;  Sprague  v.  Oi«en,  20 
R.  I.  163,  37  A  699;  Aytsworth  V. 
Curtis,  19  R.  I.  517.  84  A  1109,  61 
AmSR  786  and  note,  82  LRA  110  and 
note;  Reynolds  v.  Hennessy,  17  R-  I. 
169,  20  A  807,  28  A  639:  Aldrich  v. 
Howard,  8  R.  I.  126.  86  AmD  615. 

8.  C— Huft  V.  Watklns.  20  S.  C.  477. 

Tenn. — Daniel  v.  East  Tennessee 
Coal  Co.,  106  Tenn.  470,  68  SW  859; 
Fovlkes  V.  Nashville,  etc.  R.  Co..  9 
Helsk.  829 ;  Baker  v.  Dansbee,  7 
Helsk.  229;  Cherry  v.  Hardin,  4  Heisk. 
199;  Nashville,  etc,  R.  Co.  v.  Prince 
2  Helak.  580;  Wagner  v.  Woolsey,  1 
Helsk.  235;  Klmbrough  v.  Mitchell,  1 
Head  539;  Winters  v.  McGhee.  3 
Sneed  128. 

Tex. — Missouri,  etc.,  R.  Co.  v.  Grose- 
close,  (Civ.  A)  134  SW  736;  Houston, 
etc,  R.  Co.  v.  Maxwell,  (Civ.  A.)  128 
SW  160;  Missouri,  etc.,  R.  Co.  v. 
Settle,  19  Tex.  Civ.  A  857,  47  SW  825; 
Marshall  v.  McAllister,  18  Tex.  Civ. 
A.  169.  43  fiW  1043;  Fitzgerald  v. 
Western  Union  Tel.  Co..  16  Tex.  Civ. 
A.  143,  40  SW  421. 
„  Utah. — Mason  v.  Union  Pac  R.  Co., 
7  Utah  77.  24  P  796.  ■ 

Vt.— Jones  V.  Ellis,  68  Vt.,  6*4,  36  A 
488;  Bradley  v.  Andrews,  51  Vt.  626: 
WInhail  v.  Sawyer,  45  Vt.  466;  Whit- 
comb  V.  Cook,  38  Vt.  477;  Needham  v. 
Grand  Trunk  R.  Co..  38  Vt  294;  Bel- 
lows V.  Allen.  22  Vt.  108;  Dana  v.  Lull, 
21  Vt.  388;  Barrett  v.  Copeland.  26 
vt.  244i 

„Va-— Beavers  v.  Putnam,  110  Va. 
713,  67  SB  353;  Mumpower  v.  Bristol, 
94  Vs.  787,  27  SB  581:  Lee  v.  Hill.  87 
Va.  497.  12  SE  1063,  24  AmSR  666  and 
note ;  Grubb  v.  Suit  88  Qratt.  208,  34 
AmR  765. 

.B5^^2**Vr^P"*"  ^*  MlUer,  35  Wash. 
499,  77  P  811;  Slauson  v.  Schwabach- 
er.  4  Wash.  788,  II  P  329.  81  AmSR 
948  and  note. 

W.  Va^Hennlne  v.  Pamsworth.  41 
W.  Va.  548.  28  SE  663;  Flint  v.  Gil- 
pin, 29  W.  Va.  740,  3  SE  83. 

Wis. — Brown  v.  Chicago,  etc.,  R. 
Co..  102  Wis.  137,  77  NW  748,  78  NW 
771,  44  LRA  679;  Schmidt  v.  Menasha 
Woodenware  Co.,  99  Wis,  300,  74  NW 
797;  Lehmann  v.  Farwell.  95  Wis.  1S5. 
70  NW  170,  60  AmSR  111  and  note,  37 
LRA  333  and  note;  Cotter  v.  PIuiTier„ 
72  Wis.  476.  40  NW  379;  Hiner  v 
Fond  du  Lac,  71  Wis.  74,  36  NW  632- 
Parrall  v.  Shea,  66  Wis.  561.  29  NW 
634;  Woodward  v.  Chicago,  etc,  K. 
Co..  23  Wis.- 400. 

Aotlons  ax  dsltoto  see  Inl&a  8  339 
et  seq. 

24.  Hegerich  v.  Keddie.  99  N.  Y. 
258,  1  NE  787,  52  AmR  25  (where  the 
court,  speaking  of  the  statute  of  4 
Edward  IJI  and  of  the  rules  in  re- 
gard to  survival  of  actions  at  com- 
mon law  before  the  enactment  of  that 
statute,  said  that  under  the  clause  of 
the  constitution  making  the  rules  of 
the  common  law  the  law  of  the  state. 
It  must  be  held  In  New  Tork  that 
these  rules  still  determine  the  sur- 
vivability of  actions  for  torts,  except 
where  the  law  has  been  specially 
modified  or  changed  by  statute).  See 
also  Wynn  v.  Tallapoosa  County- 
Bank,  168  Ala.  469,  63  S  228;  Beavers 
V.  Putnam,  110  Va.  713,  67  SE  358. 

85.    See  infra  }  363  et  seq. 

SB.  U.  S. — Stratton  v.  Dines,  126 
Fed.  968,  980  [aff  136  Fed.  449.  68  CCA 
161]   (where  it  is  said  that  "tkere 
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307]  (4)  Bight  of  Fttsoiua  BepreMntfttlTe  to 
Sue  When  Cause  of  Axtion  SnrriTes.  When  a 
sUtate_  provides  that  a  oertain  eause  of  action  shall 
survive  it  is  thereby  implied  that  the  personal  rep- 
resentative may  sue  thereon." 

308]  (5)  Snrviral  MntnaL  Where  by  statute 
an  action  survives  against  the  personal  representa- 
tive of  a  defendant,  it  must  also  be  considered  as 
surviving  in  favor  of  the  personal  representative  of 
plaintiff,  even  though  there  is  no  express  provision 
to  that  effeet.^ 

[i  309]  (6)  Strict  or  Liberal  Oonstrnctios.  It 
has  been  held  in  some  cases  that,  while  statutes  in- 
tended to  aid  the  survival  of  actions,  being  reme- 
dial, are  to  be  liberally  construed,^  statutes  in  aid 
of  the  survival  of  causes  of  action^  being  in  dero- 
gation of  the  common  law,  are  to  be  strictly  con- 
stmed."*  This,  however,  is  not  in  accordance  with 
the  weight  of  authority,'* 

[$  310]  (7)  SetroactiTa  Operation  of  Statate. 
It  has  been  held  that,  in  determining  whether  a 
light  of  action  for  tort  survives  the  death  of  the 
wrongdoer,  the  statutes  in  force  at  the  time  of  de- 
fendant's death,  and  not  those  in  force  at  the  time 
of  the  injury,  are  controlling.*'  But  a  statute  pro- 
viding for  survival  of  causes  of  action  should  not  be 


construed  as  applying  to  causes  of  action  which 
-arose  before  its  enactment,  unless  such  an  inten- 
tion OB-the  part  of  the  legi^ture  appears." 

311]  (8)  Form  of  AcUon.  Although  there 
are  some  cases  to  the  contrary,  the  general  rule  is 
that  the  question  whether  an  action  survives  de- 
pends upon  the  nature  or  gubstanee  of  the  action 
and  not  upon  its  f  orm."* 

[$  312]  c  Bole  in  Equity— (1)  In  General.  As 
a  generar  rule  the  maxim,  Actio  personalis  moritur 
cum  persona,  does  ^ot  apply  to  cases  of  which  courts 
of  equity  take  cognizance;^  or,  in  other  words, 
equitable  remedies  exist  to  the  same  extent  against 
executors  and  administrators  as  thej^  did  against 
the  decedent.*"  Moreover,  in  some  jurisdictions  the 
survival  of  equitable  rights  of  action  is  expressly 
provided  for  by  statute;''  and  in  code  states  it  is 
held  that  the  s^eral  statutory  provision  for  sur- 
vival of  causes  of  action  applies  in  equity  as  well  as 
at  law."^  But  where  a  bill  in  equity  asks  for  no  re- 
lief peculiar  to  courte  of  equity,  but  merely  for 
compensation  in  damages  for  alleged  false  and 
fraudulent  representations  made  by  defendant 's  tes- 
tator, whereby  plaintiff  was  induced  to  part  with 
certson  equitable  interests  in  land  at  less  than  their 
value,  and  there  is  no  allegation  in  the  bill  that  the 


Is  a  vast  difference  between  actions 
and  causes  of  action,"  and  It  is  held 
that  Mills  Annot.  St.  Colo.  (  4810, 
which  provides  that  "all  actions  at 
law  wnatsoever  save  and  except 
actions  on  the  case  for  slander 
or  libel,  or  trespass  for  Injuries  done 
to  the  person  and  actions  brought 
for  tta«  recovery  of  real  estate,  ehall 
survive  to  ana  agralnst  executors," 
does  not  apply  to  a  cause  of  action 
tor  tort,  so  aa  to  change  the  common- 
law  rule  that  such  a  cause  of  action 
does  not  survive  the  death  of  a  per- 
son charged  with  its  commission). 

Ala. — wynn  v.  Tallapoosa  County 
Bank.  1S8  Ala.  469,  53  8  228  (holding 
that  Code  [1907]  !  2496,  providing 
that  all  "actions"  on  contracts,  ex- 
pressed or  Implied,  and  all  personal 
act  ions,  except  for  injuries  to  the 
rcputa.tion,  survive  In  favor  of  and 
amlnst  the  personal  representative, 
does  not  Include  "causes  of  action" 
or  ■•riKhte  of  action,"  and  therefore 
a  cause  of  action  for  tort  did  not 
■nrvlve  the  death  of  the  tort-feasor, 
where  no  action  had  been  commenced 
in  his  lifetime) ;  Blakeney  v.  Blakeney, 
6  Fort.  109.  30  AmD  574. 

Ga. — Smith  V.  Jonas,  138  Oa.  716,  76 
SB  40;  King  v.  Southern  R.  Co.,  126 
Ga.  794,  SS  SE  965.  8  LRANS  644  and 
note;  Southern  Bell  TeU  ete.,  Co.  v. 
CasslD.  Ill  Ga.  575,  36  SE  881,  60  LRA 
(94  and  note ;  Frazler  v.  Oeorgla  R.. 
etc.  Co.,  101  Oa.  77,  28  SB  662: 
Peebles  v.  Charleston,  etc.,  R.  Co.,  7 
Ga.  A.  279,  ««  SB  9BS. 

Oh. — Alpin  V.  Morton,  21  Oh.  flt 
530. 

Tenn. — Cherri  v.  Hardin.  4  Helsk. 
199,  201  (where  the  court  said:  "The 
Act  of  17tb  Pebroary,  1836,  o.  77, 
transferred  to  the  Code,  eectlon  2846, 
was  not  Intended  to  authorize  the  In- 
stitution of  actions  ex  delicto  against 
the  representatives  of  deceased  per- 
sons, but  was  simply  meant  to  war- 
rant a  revivor  against  a  personal  rep- 
resentative the  suit  having  been 
commeiicea  against  the  wrongdoer  in 
hlJ  lifetime").  See  also  Rhodes  v. 
Cmtchfleld,  7  Lea  618;  Baker  v.  Dans- 
bee.  7  Helsfe.  229. 

wash. — ingersoll  v.  Oourley,  72 
Wash.  462,  130  P  743;  Jones  v.  Miller, 
U  Wash.  499,  77  P  811;  Slauson  v. 
Schwabacher,  4  Wash.  783,  31  P  329. 
31  AmSR  948  and  note  (holding  that 
I  HUl  Code  II  703,  704,  were  simply 
Intended  to  confer  certain  rights  re- 
C&rdinc  revival  of  actlpna  on  personal 
rqmsentativjes      as  contradlatln- 
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gnlshed  txom  heirs,  and  not  to  pre- 
scribe what  causes  of  action  should 
survive). 

See  Beavers  v.  Fuinam,  110  Va.  713, 
67  SB  863. 

97.  Rogers  v.  Wlndoes,  48  Mich. 
628,  12  NW  882. 

98.  Valentine  v.  Norton,  30  Me.  194. 

99.  See  aupra  |  260. 

80.  Wynn  v.  Tallapoosa  County 
Bank,  168  Ala.  469,  63  S  228  ;  Cutting 
V.  Tower,  14  Gray  (Mass.)  183; 
Barker  v.  Hannlbal/etc.,  R.  Co.,  91 
Mo.  86,  14  SW  280;  Showen  v.  Metro- 
politan St.  R.  Ca.  (Ma  A.)  148  8W 
136. 

31.  Crawfordsvllle  Trust  Co.  v. 
Ramsey,  (Ind.)  98  NB  177;  Hooper  v. 
Gorham,  45  Me.  209,  213  (where  It  la 
said,  per  May,  J.:  "Judicial  exposi- 
tions of  the  statutes,  which  have  been 
passed  touching  the  survivorship  of 
actions  and  catl&es  of  action,  seem  to 
have  been  made  in  the  same  liberal 
spirit  which  has  led  to  the  various 
enactments.  If  the  language  of  a 
statute  will  allow  it,  no  reason  Is  per- 
ceived why  such  a  construction  should 
not  be  ad(n>ted  as  will  give  to  execu- 
tors and  administrators,  for  the  bene- 
fit of  heirs  or  creditors  as  the  law 
may  require,  authority  to  institute  or 
maintain  suits  for  the  recovery  of 
such  damages  as  the  deceased  party, 
whom  they  represent,  may  have  suf- 
fered In  his  llfettne,  either  in  his 
person  or  his  property,  by  reason  of 
the  tortious  or  other  acta  of  any  per- 
son, in  the  same  manner  as  the  party 
Injured  might  have  done  If  living"); 
Forrester  v.  Southern  Pac  Co.,  (Nev.) 
134  P  763;  Thompson  v.  Seattle,  etc. 
R.  Co.,  71  Wash.  436,  128  P  1070.  And 
in  Ten  Byck  v.  Runk.  31  N.  J.  L.  428, 
iSt,  the  court,  commenting  on  the 
liberal  construction  which  the  stat- 
ute of  4  E;dw.  Ill,  authorizing  an 
executor  to  maintain  actions  of  tres- 
pass for  chattels  taken  and  carried 
away  in  the  lifetime  of  his  testator, 
has  always  received,  said:  "This  we 
find  exemplified  in  many  decisions, 
as,  that  an  executor  could  maintain 
either  trespass  or  trover.  Russel's 
case,  6  Rep.  27.  So  an  action  for  a 
false  return.  WUliams  v.  Cary,  4  Mod. 
403.  For  an  escape.  Berwick  v.  An- 
drews. 2  Ld,  Raym.  973.  Debt  on  a 
Jildgment  against  an  executor  sug- 
gesting a  devastavit.  1  Salk.  314. 
And  many  other  actions  of  a  like  kind 
for  injuries  done  to  the  personal  es- 
tate of  the  testotor  In  his  lifetime.  1 
Saund,  216      note  d;  1  Wma.  Bxn. 


704."  And  to  same  effect  HIkbIds  v. 
Breen.  9  Mo.  497.  See  also  supra 
I  304.     And  see  generally  Statutes 

[36  Cyc  1172  et  seq]. 
[a]    Ordlnarj  meanlny  of  words.— 

In  construing  a  statute  for  the  sur- 
vival of  actions,  the  court  Is  not  re- 
quired to  exclude  from  the  operation 
of  the  law  actions  which  come  within 
the  ordinary  meaning  of  the  words 
employed,  aithough  the  statute  la  in 
derogation  of  the  common  law.  For- 
rester V.  Southern  Pac  Co.,  (Nev.) 
134  P  758. 

39.  Oorlltser  v.  Wolffberg,  SOS  N. 
Y.  476,  102  NB  628. 

98.  Liorlck  V.  Palmetto  Nat.  Bank, 
76  S.  C.  600,  67  SB  527.  See  generally 
Statutes  [86  Cyc  1201  et  seq,  1213 
et  seq]. 

Statutes  la  aid  of  survival  of  psad- 

laf  actions  see  supra  I  251. 

84.  Gerling  v.  Baltimore,  etc.  R. 
Co.,  151  U.  S.  673,  14  set  633,  38  !<. 
ed.  811;  Bx  p.  Schrelber.  110  IT.  S.  76. 
3  set  424,  28  L.  ed.  65;  Webber  v.  St. 
Paul  City  R.  Co.,  97  Fed.  140,  38 
CCA  79;  Booth  v.  Northrop,  27  Conn. 
326;  State  v.  Jessup,  etc..  Paper  Co., 
(Del.)  80  A  360;  Dempster  v.  Lan- 
slngh,  166  III.  A.  261.  And  see  the 
cases  citbd  supra  9  303  text  and  note 
14.  Compare  Forrester  v.  Southern 
Pac.  Co.,  (Nev.)  134  P  753;  and  Infra 
i  326  et  seq. 

36.  Wynn  v.  Tallapoosa  County 
Bank,  168  Ala.  469.  63  S  228;  Reed 
V.  Copeland,  60  Conn.  472,  47  AmR 
663;  Schley  v.  Dixon.  24  Ga.  278. 
71  AmD  171:  Barrigan  v.  Gilchrist. 
121  Wis.  127,  99  NW  909.  And  see 
Lachalse  v.  Llbby,  13  AbbPr  (N.  Y.) 
6,  21  HowPr  362. 

36.  Reed  v.  Copeland,  60  Conn. 
472,  47  AmR  663. 

87.  See  statutes  of  the  several 
states. 

[a]  .Khlis  in  Wlsoomsin  it  Is  pro- 
vided by  statute  that  all  "equitable 
actions  to  set  aside  conveyances  of 
real  estate,  to  compel  a  reconveyance 
thereof,"  and  all  actions  "for  a  spe- 
cific performance  of  contracts  relat- 
ing to  real  estate"  shall  survive.  St. 
!  4263. 

884  Pierson  v.  Morgan,  1  Sllv.  Sup. 
82,  4  NTS  898.  17  NYCivProc  124  [aft 
121  N.  Y.  705,  24  NB  1100]  (holding 
that  the  statutory  provision  that 
causes  of  action  for  wrongs  to  prop- 
erty shall  survive  applies  to  rights 
enforceable  by  suits  In  equity  as  well 
as  to  those  Miforootble  by  actions  at 
law). 
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estate  received  by  defendant  iztaa  hia  testator  was 
benefited  by  the  frand,  the  cause  of  aetion  does  not 
survive."* 

313]  (2)  BighU  and  IdaUUtleB  Arisliic  from 
Tnsts  and  Fiduciary  BslatioBs.  A  cause  of  action 
in  favor  of  a  trustee  snd  affrating  the  estate  sur- 
vives his  death,*"  and  likewise  the  liabili^  of  a 
trustee  folr  /breaches  of  trust  survives  against  his 
personal  representative  to  the  extent  of  their  inter- 
est in  the  trust  property.'^  And,  although '^thc^  is 
some  eonfliet  in  the  cases,  it  is  a  general  role,  aside 
&om  any  statute,  that  where  a  relation  has  existed 


as.  Houston  V.  Batl«r,  186  MaSB. 
647.  44  NB  6X4.* 

ebb  Beyburn  v.  Mitchell.  106  Mo. 
US.  16  SW  692,  27  AmSR  S66  (which 
waa  an  action  by  one  to  whom  de> 
mands  against  another  had  been  aB- 
Bi^ed  for  collection). 

41. .  Hazard  v.  Durant,  19  Fed.  471; 
and  other  cases  In  the  note  following. 

Xa]  Vaked  tnwt^Where  the  trust 
is  a  mere  naked  trust,  however,  a 
cause  of  action  In  favor  of  the  bene- 
ficiaries and  agalnet  the  trustee  does 
not  survive  the  death  of  the  latter. 
Houston  V.  Butler,  166  Maas.  647, 
44  624. 

[bl  TMfttloB  or  orflar  dlsobarffliw 
trasM*.^ — A  proceedings  by  a  cestui 

?[Ue  trust  to  vacate  an  order  dlscharir- 
Qg  the  trustee,  which  order  was 
granted  on  the  application  of  the  trus- 
tee, may,  upon  the  death  of  the  trus- 
tee, be  revived  and  continued  Bfniinst 
his  personal  representatlvea.  In  re 
Foster,  7  Hun  (N.  T.)  J29. 

4a.  U.  S.— Allen  v.  Luke,  163  Fed. 
1018,  141  Fed.  694;  Hazsard  v.  Durant, 
19  Fed.  471. 

Ala. — WjTin  T.  Tallapoosa  County 
Bank.  168  Ala.  469,  63  S  228. 

Mass. — Lovejoy  v.  Bailey,  214  Mass. 
184,  101  NB  63  (bin  against  plain- 
tilTa  former  partners  and  others  for 
an  accounting  and  to  set  aside  certain 
foreclosures  and  transfers  In  fraud 
of  plalntlCTa  rlrtJts);  Von  Arnim  v. 
Americas  Tube  WorkB,  188  Mass.  S16, 
74  NB  680:  Clark  v.  Seasraves,  186 
Maaa.  4S0,  71  NB  811;  Fftrker  v.  Slmp- 
aim,  180  Mass.  114,  62  NB  461;  Winfe- 
burgh  T.  U.  8.  Steam  R.  Adv.  Co.. 
171  Maaa.  60,  68  NB  146,  78  AmSR 
261  and  note;  Hotichton  v.  Butler,  166 
Mass.  647,  44  NB  624 ;  Warren  v.  Para 
Rubber  Shoe  Co.,  166  Mass.  97,  44  NE 
112;  Cheney  v.  Oleason,  126  Mass.  166. 

Mo. — Reyburn  v.  Mitchell,  106  Mo. 
365.  16  SW  692,  27  AmSR  350. 

N.  J,— Dodd  V.  WUfclnson,  41  N.  J. 
Bq.  666,  7  A  887. 

Utah. — Warren  v.  Robinaon,  11  Utah 
429,  61  P  28. 

Wis.— LIndemann  v.  Rusk,  12S  Wis. 
210,  104  NW  119:  SomervalU  v.  Mc- 
Dermott,  116  Wis.  504,  98  NW  553; 
Allen  V.  Frawley,  106  Wis.  638,  82  NW 
693. 

Eag. — Concha  v.  Murrleta,  40  Ch.  D. 
643;  Phillips  v.  Homfray,  24  Ch.  D. 
439.  And  see  Batthyany  v.  Walford, 
36  Ch.  B.  269;  Morgan  v.  Ravey,  6  H. 
A  N.-  265. 

See  O'Brien  v.  Blaut,  17  Apii.  IMv, 
288.  46  NTS  217 ;  Flerson  v.  Mor- 
gan, 62  Hun  611,  4  NYS  898. 

[a]  msappropxiatloa  or  alanae  of 
tnurt  fond,  eto^In  Warren  v.  Robin- 
son, 21  Utah  429,  61  P  28,  it  la  held 
that  an  action  against  a  deCendant 
for  misappropriation  or  misuse  of  a 
traat  fund  or  breach  of  duty  occa- 
sioned through  negleot  while  ne  was 
aoting  In  a  fiduciary  capacity  aur- 
Tlves  hla  death. 

(bl  Sntft  agalBet  atterars  fw 
ooaTMMMe^under  Rev.  St.  I  2668, 
providing  that  pleadlnga  ahall  be  lib* 
erally  conatrueo,  a  complaint  for  a 
reconveyance  of  land,  alleging  that 
defendants,  attorneys  at  law,  had,  by 
reason  of  a  conspiracy  to  obtain  prop- 
erty of  plalntiffe'  decedent,  obtained 
from  her  a  note  and  a  mortsnge  on 
.  certain  of  her  property  by  mlsrepre- 
aentlng  the  laws  with  r«ord  to  cms 


tain  aervloea  to  be  performed,  and 
which  were,  not  performed,  states -a 
cauae  of  action,  as  It  Is  not  a  non- 
survivable  ex  delicto  action  for  de- 
ceit, but  la  one  to  charge  defendants 
as  trustees  for  deceased,  and  to  en- 
force the  trust,  which  survived  the 
death  of  the  cestui  que  trust  at  com- 
mon law.  Allen  v.  B^rawley,  106  Wis. 
688,  S2  NW  593. 

[c]  a^labUttlea  of  ootpoxats  ofiloar 
or  agent, — (1)  A  bill  In  equity  by  a 
corporation,  which  made  a  contract 
with  a  firm,  one  of  whom  was  direc- 
tor, president,  and  general  manager 
of  the  corporation,  to  act  as  Its  sell- 
ing agent,  alleging  that  he  did  not 
act  in  good  faith  In  the  performance 
of  his  duties  In  those  positions,  but 
conducted  the  business  for  the  'benefit 
of  his  firm  rather  than  of  the  corpo- 
ration, may  be  maintained  against 
him,  as  well  as  an  action  at  law,  and 
the  remedy  is  not  defeated  by  his 
death.  Warren  v.  Para  Rubber  Shoe 
Co.,  166  Mass.  97,  44  NE  112.  (2) 
Liability  of  the  president  of  a  corpo- 
ration, who  misappropriates  Its  funds, 
survives  htm.  Wlneburgh  v.  U.  S. 
Steam,  etc.,  R.  Adv.  Co.,  173  Mass.  60. 
63  NB  145,  78  AmSR  261  and  note.  (8) 
In  Wj^n  V.  Tallapoosa  County  Bank, 
168  Ala.  469,  53  S  228,  U  was  held 
that  demands  for  which  a  deceased 
bank  cashier  could  have  been  charged 
on  an  accounting  between  him  and 
the  bank,  or  for  which  assumpsit  will 
lifc  survive  and  are  recoverable  in  a 
suit  In  equity  against  his  adminis- 
trator for  an  accounting.  (4)  A  cauae 
of  action  against  a  director  of  a  bank 
for  ne^Igent  conduct  by  which  Uie 
bank  sustained  losses  survives  his 
death.  O'Brien  v.  Blaut,  17  Avp.  Div. 
288,  46  NTS  217.  (6)  And  tn  Plerson 

Morgan,  B2  Hun  (N.  T.>  611,  4  NTS 
898,  It  was  held  that  an  action  by  a 
receiver  of  a  corporation  against  Its 
trustees  for  an  account  of  the  assets 
of  the  company  alleged  to  have  been 
misapplied  by  them  does  not  abate  by 
the  death  of  one  of  defendants,  btit 
may  be  revived  against  his  adminis- 
trator. See  also  Morgan  v.  King,  27 
Colo.  639,  63  P  4t6;  Von  Arnim  v. 
American  Tube  Works,  188  Mass.  616, 
74  NE  680:  Seventeenth  Ward  Bank 
V.  Smith,  67  App.  Dlv.  228,  78  NTS 
648:  Llndemann  v.  Ruak.  125  Wis. 
210,  104  NW  119. 

[d]  A  oauae  of  aotlon  i^alnat  a 
dlxwetor  of  a  national  baak  to  recover 
for  money  lost  to  the  bank  through 
his  negligence  or  misconduct  sur- 
vives against  his  executors,  and  they 
may  be  Joined  as  defendants  with  the 
surviving  directors  In  an  action. 
Allen  v.  Luke,  163  Fed.  1018,  141  Fed. 
694:  Boyd  v.  Schneider.  131  Fad.  223, 
66  CCA  209. 

[e]  XAaMUlT  arUar  ffeoB  toxt^ 
There  are  aame  eases  whltA  do  not 
go  aa  far  aa  thoee  above  cited,'  but 
seem  to  distinguish  between  breach 
.of  trust  and  nablllty  arising  from 
tort,  and  hold  that  In  the  latter  case 
the  cause  of  action  does  not  survive, 
even  though  there  may  have  been  a 
fiduciary  relation.  Thus  In  Brandon 
First  Nat.  Bank  v.  Brlnrs,  70  Vt. 
599,  41  A  580.  It  was  held  that.  If 
claims  In  favor  of  a  bank  are  lost 
merely  through  the  negligence  of  its 
cashier  to  perform  his  duty,  the  cause 
of  action  arialng  to  the  bank  thare- 


which  involved  the  performanee  of  certain  duties 
for  pay,  and  espeoiaUy  where  that  ration  was  of  a 
fidueia^  eharaeter,  and  there  was  a  failure  to  per- 
form those  duties,  the  reme^  of  "Uie  person  in- 
jured by  such  failure  survives  the  deal^  of  either 
party." 

BMth  of  ceatni  Qoe  tniit  A  suit  to  charge 
defendant  in  the  ehuaeter  of  a  trustee  and  to  en- 
force liabilities  arising  out  of  the  trust  survives  the 
death  of  the  cestui  que  trust.*  Nor,  as  a  rule,  will 
an  action  by  a  trustee  be  abated  by  the  death  of 
the  cestui  que  trust.*^ 

from  dies  with  the  cashier  and  cannot 
be  enforced  against  hla  estate.  And 
In  Wynn  v.  Tallapoosa  County  Bank, 
168  Ala.  469.  63  S  228,  it  was  held 
that,  while  demands  for  which  a  de- 
ceased bank  caahier  could  have  l>een 
charged  on  an  accounting  between 
him  and  the  bank,  .or  for  -which  aa- 
siunpsit  would  lie,  survive,  and  are 
recoverable  in  a  suit  In  equity  against 
his  administrator  for  an  accounting, 
those  which  are  purely,  as  for  torts, 
for  a  neglect  to  perform  some  offlclal 
duty  as  to  which  he  acquired  no 
benefit  or  profit,  and  for  which  he 
could  be  heldMIable  therefor  only  In 
an  action  of  tort,  do  not  survive,  and 
cannot  be  enforced  against  hlii  estate 
In  a  court  of  law  or  equity.  See  also 
Witters  V.  Foster,  26  Fed.  7S7.  23 
Blatchf.  457  (holding  that  an  action 
against  a  director  of  a  national  bank 
for  negligent  performance  of  duty  In 
not  requiring  a  bond  from  the  cashier, 
and  otherwise  mismanaging  the  af- 
foira  of  the  bank,  abates  on  hla  death 
and  cannot  be  revived  against  his 
administrator) , 

43.  Cheney  v.  Qleason,  126  Masa 
1«8-  Allen  v.  Frawley,  106  Wis.  638, 
82  NW  593. 

[a]  BlAt  BMxrad  tn  deoiea. — ^In 
Kelly  v7Kelly,  137  Ind.  690,  37  NE 
545,  where  a  married  woman  insti- 
tuted an  action  against  a  number  of 
defendanta,  including  her  husband, 
alleging  a  conveyance  by  her  and  her 
husband  of  the  real  estate  of  her 
husband  to  one  of  defendanta  in  trust 
for  the  purposes  alleged,  that  the  ob- 
ligations of  the  trustee  had  not  been 

fierformed,  and  that  her  husband  was 
ndebted  to  her  by  Judgment,  and 
praying  that  said  conveyance  be  set 
aside  and  that  a  referee  reconvey  the 
real  estate  to  her  husband.  It  was 
held  that  the  action  was  one  for  pro- 
tecting plaintitTs  Inchoate  interest  In 
the  property,  and  that,  after  a  decree 
in  her  favor  and  an  appeal  therefrom, 
the  action  would  not  abate  on  account 


of  her  death,  although  It  aeema  that 
her  cause  of  action  would  not  have 
survived  -if  It  had  not  been  reduced 
to  final  Judgment  or  deeree. 

44.  People'a  Nat  Bank  v.  Cleve- 
land. 117  Oa.  908,  44  SB  20  (where 
shares  of  stock  were  bequeathe  to  a 
trustee  to  pay  over  to  the  life  tenant 
the  dividend  thereon  for'  his  support, 
the  corpus  of  the  estate  on  the  death 
of  the  beneficiary  to  go  to  the  re- 
mainderman, and  the  trustee  brought 
suit  during  the  lifetime  of  the  life 
tenant  to  quiet  title  to  the  stock,  and 
It  was  held  that  the  suit  did  not 
abate  by  the  de^th  of  the  beneficiary 
pendente  lite,  but  could  proceed  in  the 
name  of  the  trustee  for  the  recovery 
of  unpaid  dividends  declared  on  the 
stock  during  the  lifetime  of  the  bene- 
ficiary): Artope  V.  Ooodall,  63  Gft. 
818  (holding  that  If  a  trustee  In  whom 
the  legal  title  is  vested  brings  BUlt 
for  real  property,  and  the  cestui  qae 
trust,  who  Is  a  married  woman,  fliea 
pendente  lite,  and  there  la  no  admin- 
istrator of  her  estate,  the  action  does 
not  abate,  but  may  be  continued  for 
the  recovery  of  the  property  for  her 
heirs;  and  If  the  action  be  for  per- 
Bbnal  property,  the  trustee  may  re- 
cover so  that  he  may  be  able  w 
deUver  It  to  tbe  administrator,  ii 
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ABATEMENT  AND  REVIVAL 


[1C.J.]  179 


[$  314]  (3)  Injunction.  The  right  to  an  injunc- 
tioD  survives  the  death  of  either  party/''  aaless  the 
acts  songbt  to  be  eojoined  are  of  a  purely  personal 
eh&raeter,  in  which  case  the  right  abates  on  the 
death  of  the  person  against  whom  it  existed/' 

Stiit  for  uijimction  and  damages.  Where  a  suit 
is  for  damages  as  well  as  for  an  injunction  the 
right  to  damages  may  survive  the  death  of  plain- 
tiff, even  though  the  right  to  an  injunction  abates.*' 

[i  315]  (4)  Mortgages.  The  right  to  sue  to 
foreclose  a  mortgage  survives.*" 

[f  316]  (6)  Specific  Performance.  The  right  to 
sue  for  specific  performance  of  a  contract  survives 
the  death  of  either  party/'  unless  it  is  evident  from 
tbe  terms  of  the  contract  that  it  was  contemplated 
thtt  the  services  contracted  for  should  be  performed 
by  tbe  decaued  personally,  and  by  no  other  pe]> 
■on." 

[(  317]  (6)  Acconnting."^  A  right  to  sue  for 
an  teeoontin^  survives  the  death  of  the  person  who 
WIS  liable  to  render  tbe  aeeonnt  and  may  be  m- 


forced  against  his  personal  repreaentatives."'  The 
rule  is  that  where,  if  a  person  were  living,  a  suit 
in  equity  could  be  maintained  against  him  for  an  ac- 
counting as  to  money  or  property  in  his  possession, 
a  judicial  remedy  survives  against  bis  personal  rep- 
resentativea.'"  And  in  a  suit  to  restrain  waste  and 
for  an  aoeoonting  for  waste  committed,  tbe  liability 
to  account,  on  the  death  of  tbe  defendant,  survives 
against  bis  personal  representative.*" 

[$  318]  (7)  EesciBsion  or  Oancellation  of  Deed 
or  Oontract.  A  right  to  sue  for  rescission  or  can- 
cellation of  a  deed  or  contract  survives  the  death  of 
a  party  to  whom  such  right  has  accrued." 

U  319]  <8)  DiscoTcry.  After  answer  and  dis- 
covery tbe  rule  is  that  a  suit  brought  merely  for  dis- 
covery cannot  be  revived." 

ii  320]  (9)  Creditors'  Suits.  A  creditors'  suit 
may  abate  on  tbe  death  of  plaintiff  or  defend- 
ant, but  not  on  the  death  of  one  of  two  or  more 
plaintiffs,  nor  on  the  death  of  defendant  where  a 
lien  baa  been  acquired." 


one  be  appointed,  or  If  there  be  no 
DMeaslty  for  admin  Is  Ion,  then  to 
tbe  distributees).  See  also  Flndlay  t. 
Artope,  48  Qa.  S37;  Garrett  v.  Brpck, 
IT  Ga.  576;  Farmers'  L.  &  T.  Co.  v. 
Pendleton,  115  App.  Dlv.  506,  101  NTS 
M.   Bee  also  supra  S  256. 

4S.  Gurley'  v.  New  Orleans,  124 
La.  390,  50  8  411:  Peabody  v.  Norfolk. 
98  Mass.  462,  06  AmD  664;  Sanders 
V.  New  York  EI.  R.  Co.,  16  Daly  (N. 
T.)  SS8,  7  NTS  64;  Brockenbrough  v. 
Spindle,  17  Oratt.  (5S  Va.)  21. 

[a]  Um  of  parUonlar  prootn  of 
BiBafkotar*. — The  right  of  a  person 
to  proceed  in  equity  to  enjoin  another 
from  making  use  of  a  certain  process 
of  manufacture.  In  breach  of  an  agree- 
ment by  the  latter  not  to  divulge  or 
ve  suchjirocess.  survives  to  his  ex- 
ecutors. Peabodr  v.  Norfolk.  98  Mass. 
ta.  M  AmD  664. 

[d]  ■■>•  ot  propertjr  xtaAn  «m- 
don  morlyactt.— A  t>Ul  to  «nJoin  the 
nle  of  propertr  conveyed  to  secure 
the  payment  of  money  or  other  thing 
borrowed  at  usurious  Interest  may  be 
llled  against  tbe  personal  represen- 
tative of  the  letider  after  his  decease. 
Brockenbrough  V.  Spindle,  17  Oratt. 
(SS  Va.)  21. 

SakfltltatloB  of  putlM  see  Injunc- 
tions 122  Cyc  916]. 

SMth  of  party  as  ground  for  dls- 
whrtloa  of  Injuziotlon  see  Injunctions 
[22  Cyc  9S0]. 

^41,   Joknwnt  T.  Sawood,  82  K.  T. 

[a]  iBjviketion  affalsst  trMpsM 
«pu  Isad. — A  right  to  enjoin  a  party 
from  entering  on  plalntllTs  land 
and  cutting  down  timber  or  otherwise 
Injuring  said  land  or  Intermeddling 
*ith  the  same  does  not  survive  the 
death  of  defendant,  as  the  acts  of 
defendant  are  of  a  character  purely 
i^rson^l  to  himself,  and  the  maxim 
tbat  personal  aetlma  .  die  with  the 
person  applies.  Johnson  v.  Eilwood,  82 
S.  T.  862. 

[b]  A  milt  Ibj  aa  abnttlnir  owner 

to  enjoin  a  city  from  entering  into  a 
pivlnff  contract  is  not  purely  pursonal 
»  as  to  abate  with  his  death,  but 
belniir  to  protect  the  property,  and  It 
bavlng  passed  to  his  legal  represen- 
latlves.  they  have  breclsely  the  same 
rieht  to  maintain  the  suit.  Ourley  v. 
New  Orleans.  124  La,  290.  60  S  411. 

<7.  Matthews  v.  Delaware,  etc.. 
Canal  Co.,  20  Hun  (N.  T.)  427. 

[a]  Bait  to  oaloltt  lBtarf«x«Be« 
wv(k  eaMBunt  a&dT  for  ^tiT'wges. 
merv  a  plaintiff  dl«a  during  the  pen- 
wncy  of  an  action,  brought  by  him 
ID  restrain  an  unlawful  interference 
*ifb  in  easement  reserved  by  him 
X  a  conveyance  to  defendant,  and  to 
Rcotcr  the  damages  occasioned  there- 
nr.  his  personal  representatives  are 
ntltlea  to  revive  and  continue  the 
"Action  for  the  puiiKMM  of  recovering 


such  damages,  although  they  take  no 
interest  in  the  real  estate,  and  are  not 
entitled  to  the  injunction  sought  by 
the  deceased.  Matthews  v.  Delaware, 
etc..  Canal  Co.,  20  Hun  (N.  T.)  427. 

48.    See  Infra  S  399. 

48.  Robinson  v.  Appleton,  124  111. 
276.  16  NE  761:  Webster  v.  Kings 
County  Trust  Co..  146  N.  T.  276.  39 
NE  964;  Patterson  v.  Copeland.  62 
HowPr  (N.  T.)  460;  Rutherford  v. 
Green,  37  N.  C.  121.  See  SpeclSc  Per- 
formance [36  Cyc  764,  765]. 

[a]  Death  of  one  of  defendant  ax- 
•entOTS^— An  action  to  compel  a  spe- 
ciflc  performance  of  a  contract  to 
convey  land,  entered  into  by  the  de- 
ceased, brought  against  his  execu- 
tors, does  not  abate,  nor  Is  It  put  In 
abeyance  by  the  death  of  one  of  the 
three  executors.  The  right  of  action 
and  the  ground  of  relief  continue 
against  the  surviving  executors  and 
the  decree  can  be  against  them  the 
tome  as  if  their  coexecutors  had 
lived.  A  suggestion  of  the  death  of 
the  coexecutor  in  the  record  is  all  that 
Is  necessary.  Patterson  v.  Copeland. 
62  HowPr  (N.  T.)  460. 

50.  Stow  V.  Robinson,  24  111.  632 
(where  by  the  terms  of  the  contract 
A  was  to  perform  certain  services,  and 
B  was  to  pay  him  out  of  the  profits 
of  certain  lands  belonging  to  B,  which 
were  to  be  sold,  and  It  was  held  that 
on  the  death  of  A  before  he  had 
rendered  the  services,  his  personal 
representatives  could  not  sue  In 
equity  for  specific  performance  of  the 
contract,  but  that  they  might  main- 
tain an  action  at  law  against  B  if  It 
appeared  that  the  latter  had  pre- 
vented the  deceased  from  performing 
his  part  of  the  agreement). 

61.  AeeovBtlBff  'V  •uoatOTi  ad- 
ministrator, or  ffunUaa  see  Infra 
I  422.  , 

69.  n.  a. — Hazard  v.  Durant,  19 
Fed.  471. 

Ala. — ^Wynn  v.  Tallapoosa  County 
Bank.  168  Ala.  469,  BS  S  228. 
Conn. — Whittemore  v.  Hamilton,  61 

Conn.  153, 

Mass. — ^Wllby  v.  Phlnney,  15  Mass. 
116. 

Mo. — Reybum  v.  Mitchell.  108  Mo. 
365,  16  SW  692.  IT  AmSR  860. 

N.  T.— Halstead  V.  Cockcroft.  40  N. 
T.  Super.  619. 

Wis. — Borchert  v.  Borchert,  182 
Wis.  693,  113  NW  86;  Llndemann  v. 
Rusk,  126  Wis.  210,  104  NW  119; 
Harrfgan  v.  Gilchrist.  121  Wis.  127, 
99  NW  909;  Somervalll  v.  McDermott, 
116  Wis.  604.  93  NW  668. 

ta]  Whare  a  person  wrongfally 
E«1«UMS  a  pledge  which  he  holds  as 
collateral  security  for  the  benefit  of 
another,  the  cause  of  action  against 
him  for  such  wrom^ful  release  sur- 
Tlvea  his  death.  In  such  case  the 
action  proper  to  bo  brought  Is  not  In 


tort,  but  is  a  proceeding  In  equity 

for  an  account,  whittemore  v.  Ham- 
ilton, 51  Conn.  158. 


63. '  Harriga'n  v.'Oilchrlst,  isl  Wis. 
127,  99  NW  909;  and  other  cases 
cited  Inpreceding  note. 

64.  Fleming  v.  Collins,  i  Del.  Ch. 
230. 

AoUon  at  law  for  waste  see  Infra 
I  361. 

56.  U.  S. — Sharon  v.  Terry.  36  Fed. 
337,  13  Sawy.  887.  1,LRA  572  and  note 
[all  131  U.  S.  40,  9  set  706,  38  L.  ed. 
Hh 

Ga. — Thompson  v.  Lanfalr.  127  Ga. 
567.  66  SB  770  (holding  that  an  equit- 
able action  to  have  a  deed  delivered 
up  and  canceled  on  the  ground  that 
Its  execution  was  prooureo  by  firauil 
did  not  abate  on  the  death  of  the 
grantor  in  the  deed,  who  was  the 
original  plaintiff  In  the  action  when 
brought). 

Mass. — BuBiere  v.  Rellly,  189  Mass. 
618,  7&  NB  968  (holding  that  where  a 
grantor  was  induced  to  convey  real 
estate  to  defendant  by  fraudulent  rep- 
resentations, the  right  of  action  to 
have  such  deed  set  aside  did  not  abate 
on  the  grantor's  death);  Parker  v. 
Simpson,  180  Mass.  334,  62  NE  401 
(holding  that  where  a  son  obtained 
conveyances  of  property  from  his 
mother  by  fraud  and  misrepresenta- 
tion, the  right  of  action  to  rescind 
such  conveyances  survived  the  moth- 
er. In  favor  of  her  administrator  and 
heirs). 

Mich. — Coon  V.  Dennis,  111  Mich. 
450,  69  NW  666  [clt  Rogers  v.  Win- 
does,  48  Mich.  628,  12  PJW  882]. 

Wis. — Borchert  v.  Borchert,  132 
Wis.  593,  113  NW  35;  Somervalll  v. 
McDermott.  116  Wis.  504,  93  NW  553; 
Allen  V.  Prawley.  106  Wis.  638,  82  KW 
693. 

[a]  Bight  to  oancellation  of  mar- 
riage eontrsct. — In  Sharon  v.  Terry, 
36  Fed.  337,  13  Sawy.  387,  1  LRA  672 
and  note  Jaff  131  U.  S.  40.  39  SCt  706, 
33  If  ed.  94],  It  was  held  that  where  a 
woman  asserted  rights  in  the  prop- 
erty of  a  man  alleged  to  be  her  hus- 
band, such  claim  beln^  based  on  an 
alleged  contract  of  marriage,  which, 
if  genuine  and  followed  by  the  requi- 
filte  consummation,  would  entitle  her 
to  such  rights  In  his  property,  the 
right  to  have  the  contract  canceled 
on  the  ground  that  it  was  a  forgery 
survived  the  death  of  the  alleged  hus- 
band. 

56.  Horsburg  v.  Baker.  1  Pet.  (U. 
S.)  232,  7  L.  ed.  126;  Gould  V.  Barnes, 
Dick.  183,  21  Reprint  219. 

[a]  The  reason  for  this  Is  that  tho 
object  of  the  suit  "Is  obtained,  and 
the  plaintiff  has  no  motive  for  reviv- 
ing It."  Per  MarahaU,  C,  J..  In  Hons- 
burg  V.  Baker.  1  Pet.  (U.  S.)  232. 
236.  7  L.  ed.  126. 

ST.   See  infra  I  402. 
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[gg  321-023 


[%  321]  (10)  Variolu  Other  Eqni^ble  Bights  and 
UabUities."  Various  equitable  rights  and  liabili- 
ties in  addition  to  those  already  mentioned  have 
also  been  held  to  survive  in  different  jurisdictions, 
as,  for  example,  the  right  to  enforce  a  vendor's 
lien;  the  right  to  recover  a  wife's  distributive 
share  of  a  decedent's  estate the  right  to  have  a 
settlement  of  an  insolvent  estate;*^  the  right  to 
contribution  as  between  stockholders  of  a  corpora- 
tion;*' and  the  right  of  a  wife  as  against  her  hus- 
band to  property  held  by  him  as  her  separate  es- 
tate." Bat  it  has  been  held  that  the  statutory  right 
of  any  person  interested  in  a  will  to  contest  the 
same  by  bill  in  chancery  does  not  survive  the  death 
of  the  person  to  whom  such  right  has  accnted,  since 
the  right  is  a  purely  personal  one.** 

322]  d.  What  Law  OoTems— <1)  Conflict  of 
Laws  in  OenwaL  Although  there  are  some  de- 
cisionB,  to  the  contrary,  the  weight  of  authority  is  to 
the  effect  that  the  question  whether  a  .cause  of  ac- 
tion sarvives  the  death  of  the  person  entitled  to  sne 
or  of  the  person  liable  to  be  aned  depend  npon  the 
law  qjf  the  State  or  country  in  which  the  cause  of 
action  acemed.'"  There  are  some  decisions,  how- 
ever,  to  the  contrary.   Thus  it  has  been  held  that 


the  question  of  the  survival  of  an  action  against  the 
estate  of  a  decedent  is  determined  by  the  law  of  the 
state  within  which  he  was  domiciled  at  the  time  of 
his  death,  and  not  by  that  of  the  state  in  which  the 
cause  of  action  arose.*'  And  it  has  also  been  held 
that  the  question  is  determined  by  the  law  of  the 
state  in  which  suit  is  brought,  and  not  of  the  state 
in  which  the  cause  of  action  accrued.*^ 

323]  (2)  Actions  in  Federal  Oonrts.  The 
federal  statute  provides  for  revival  of  actions  on 
the  death  of  a  party,  when  the  cause  of  action  sur- 
vives, but  does  not  prescribe  what  causes  of  action 
survive.*^  On  this  question  the  rule  established  in 
the  federal  courts  is  that  if  an  action  is  brought  in 
a  federal  coort,  and  is  baaed  upon  some  act  of  con- 
gress, or  arises  under  some  rule  of  general  law  rec- 
ognized in  the  courts  of  the  Union,  the  question  of 
snrvival  will  depend'  npon  the  statntes  of  the 
United  States  relating  to  that  subject otherwise 
it  will  depend  upon  the  c<nnmon  law,  or  npon  the 
statute  law  of  the  state  in  whieh  the  action  is  com- 
menced.'"* - 

Bemoral  of  cavM  to  fedsMl  court.  Where. a 
cause  of  action  for  personal  injuries  survives  by  tfie 
statutes  of  the  state  in  which  the  action  is  brought, 


58.  Vnlts  for  SnfiflBflWBMt  of  pat- 
«att  ooivzlcb^  or  teado-nsxtt  see 

Infra  J  409. 

08.  Hubbard  v.  Clark,  (N.  J.  Ch.) 
7  A  26  (holdlnv  that  the  right  to  en- 
force a  vendor's  Hen  survives  to  the 
personal  representatives  of  -the  ven- 
dor)- See  also  Vendor  and  Pur- 
chaser r3»  Cyc  18S1]. 

6Qu  HcDowI  v.  Charles,  8  Johns. 
Ch.  (N.  T.)  138  (holding  that  where 
a  bill  was  filed  by  a  husband  and 
wife  to  recover  the  distributive  share 
of  assets  due  to  the  wife  from  the 
estate  o%  a  deceased  relative,  and  the 
husband  died  pending  suit,  the  cause 
of  action  survived  to  the  wife  and 
that  the  husband's  personal  repre- 
sentatives had  no  rlffht  of  action). 

61.  PolhlU  V.  Neal.  50  Ga.  14« 
(holdinK  that  where  one  of  several 
complainants  died  pending  a  suit  In 
equity  for  the  settlement  of  an  in- 
solvent estate,  the  right  to  have  a 
settlement  survived  to  her  children, 
as  i  1711  of  the  code  In  distinct  terms 
provided  for  the  children's  right  of 
sufvlvorahip;  and  furthermore  it 
seemed  that  such  right  did  not  de- 
pend on  the  assertion  by  the  mother 
during  her  life  of  such  right). 

ea.  Allen  v.  Fairbanks,  40  Fed. 
188  (holding  that  where  the  debts  of 
a  company  have  been  paid  by  some  of 
the  stockholders  the  liability  of  one 
of  the  stockholders  who  has  not  paid, 
to  contribute  his  share,  survives  his 
death).  But  where  the  payments  made 
by  a  number  of  stockholders  were 
several,  it  was  held  that  on  the  death 
of  one  of  such  stockholders,  pending 
a  suit  for  contribution  brought  by 
him  and  the  other  stockholders  who 
had  paid,  against  a  stockholder  who 
had  not  paid,  the  claim  of  the  dece- 
dent did  not  survive  to  his  coplaln- 
tiffs.  Allen  v.  Fairbanks.  45  Fed.  445. 

63.  Bradley  v.  Saddler,  54  Qa.  681 
(holding  that,  where  a  husband  died 
pending  a  suit  against  him  by  his 
wife  to  establish  her  title  to  prop- 
erty held  by  him  as  her  separate  es- 
tate, the  suit  did  not  abate  but  might 
be  continued  against  his  personal  rep- 
resentative). 

64.  Storrs  v.  St.  Luke's  Hospital, 
75  III.  A.  162  [afr  180  HI.  868,  64  NEI 
186,  72  AmSR  211]. 

65.  U.  S. — Stratton  v.  Dines,  126 
Fefd.  968  [aff  135  Fed.  449,  68  CCA 
161].  Actions  In  federal  courts  see 
infra  !  323. 

Mass. — Davis  v.  New  York,  etc.,  R. 
Co.,  14S  Mass.  301,  9  NE  816,  58  AmR 
138. 

K.  T. — Whltford  T.  Panama  B.  Co., 


2S  K.  T.  465;  Beach  v.  Bay  State 
Steamboat  Co.,  30  Barb.  433;  Crow- 
ley V.  Panama  R.  Co.,  30  Barb.  99. 

R.  J. — O'Reilly  v.  New  York,  etc., 
R.  Co,,,  16  R.  I.  388,  17  A  171,  906, 
19  A  244,  5  LRA  864  and  note.  6  LRA 
719  and  note. 

Vt. — Needham  v.  Grand  Trunk  R. 
Co.,  38  Vt  294  (where  It  was  held 
that  a  cause  of  action  which,  by  the 
rules  of  the  common  law,  la  extin- 

fulshed  by  the  death  of  the  party  is, 
7  Buch  death,  fully  discharged  un- 
less it  survives  by  force  of  some 
statute  law  of  the  state  where  U 
accrued) :  Burgess  v.  Gates,  20  Tt. 
826. 

See  Mexican  Cent.  R.  Co.  v.  Good- 
man, 20  Tex  Civ,  A.  109,  48  SW  778. 

[a]  zUturtsatloiav— (1)  An  action  of 
trespass  for  mesne  prolits  after  Judg- 
ment in  ejectment  cannot  be  main- 
tained against  the  personal  represen- 
tatives of  a  decedent,  In  the  courts 
of  Vermont,  where  the  cause  of  ac- 
tion arose  in  a  foreign  state  In  whicli 
such  a  cause  of  action  does  not  sur- 
vive; and  this  Is  true,  even  though 
the  statutes  of  Vermont  provide  for 
the  survival  of  such  a  cause  of  ac- 
tion. Burgess  v.  Gates,  20  Vt.  326. 
(2)  Where  the  complaint  in  an  action 
against  executors  to  recover  for  al- 
leged false  representations  made  by 
their  decedent  showed  that  the  repre- 
sentations were  made  in  England  it 
was  held  that  the  law  of  4hat  country 
governed,  and  under  such  law  the 
cause  of  action  did  not  survive.  Strat- 
ton V.  Dines,  126  Fed.  968. 

66.  Whltten  v.  Bennett,  77  Fed. 
271  Caft  86  Fed.  406,  80  CCA  140] 
(holding  that  a  statute  of  Massachu- 
setts providing  for  the  survival  of 
causes  of  action  for  false  imprison- 
ment did  not  operate  to  keep  such  a 
cause  of  action  alive  against  the  es- 
tate of  the  wrongdoer,  where  the  lat- 
ter, at  the  time  of  his  decease,  was 
domiciled  In  Connecticut,  although 
the  cause  of  action  aroae  in  Massa- 
chusetts). 

67.  Gordon  v.  Chicago,  etc.,  R.  Co., 
(Iowa)  134  NW  1057  (holding  that 
the  law  of  the  forum  determines  the 
Burvivabllitr  of  an  action  for  per- 
sonal Injuries,  so  that,  where  an  in- 
jured person  commenced  an  action  for 
his  injuries  in  Iowa,  and  thereafter 
died,  a  suhatltution  of  his  adminis- 
trator according  to  the  Iowa  stat- 
utes was  proper,  although  the  action 
arose  in  Indian  Territory);  Austin^  v. 
Pittsburg,  etc.  R.  Co.,  122  Ky.  304,, 
91  SW  742,  28  KyL  1286,  S  .IjRANS 


7G6  (holding  that,  ^i^re  an  action 
for  personal  injurler*  resulting  in 
death  was  brought  in  Kentucky,  where 
the  statute  provides  tha  t  such  a 
cause  of  action  shall  survive,  it  could 
be  maintained,  although  by  the  stat- 
utes of  Indiana,  where  the  cause  of 
action  arose,  such  a  cause  of  action 
does  not  survive).  See  also  Wllhlte 
v.  Skeleton^49  Fed.  67,  78  CCA  63S: 
Martin  v.  Wabash  R.  Co..  142  Fed. 
660,  78  CCA  646,  6  AnnCas  682  and 
note. 

68.  U.  S.  Rev.  St.  (1878)  I  955.  And 
see  Baltimore,  etc.,  R.  Co.  v.  Joy,  173 
U._S.  226,  19  set  887,  43  L.  ed.  i^7. 

61.  Ex  p.  Schreiber,  110  U.  S.  76, 
3  set  428,  28  L.  ed.  65;  U.  S.  v.  De 
Goer,  38  Fed.  80. 

[a]  Action  for  psnaltj. — The  ques- 
tion whether  an  action  for  a  penalty 
under  a  statute  of  the  United  States 
survives  on  the  death  of  defendant 
Is  determined  by  the  laws  of  the 
United  Statea  Ex  p.  Schrleber,  110 
U.  S.  76,  3  set  423,  28  L.  ed.  65. 

Ch]  ForfettnirM  utAsr  revenae 
laws.— Actions  for  forfeitures  under 
the  revenue  laws  arise  solely  under 
the  statutes  of  the  United  Staten, 
and  are  jn  no  way  subject  to  state 
legislation;  and  the  question  of  the 
survival  of  such  actions  is  not  af- 
fected by  the  stjitutes  of  the  state 
where  the  cause  of  action  arose.  U. 
S.  V.  De  Goer.  88  Fed.  80. 

[c]  Bight  to  recovoT  monsj  nadler 
act  of  oongress. — Where  an  act  of 
congress  creates  or  recognizes  the 
right  of  a  party  to  the  payment  of 
money  by  the  United  States,  without 
negativing  Its  succession  in  case  of 
his  death,  and  makes  an  appropria- 
tion therefor,  the  right  to  enforce  the 
demand,  if  it  Is  enforceable  at  all, 
against  an  executive  officer  of  the 
government  by  mandamus,  survives 
and  passes  to  the  personal  represen- 
tatives of  such  party.  U.  8.  v.  Cortel- 
you,  30  App.  (D.  C,)  45. 

TCl  Patton  V.  Brady,  184  TT.  8.  608. 
22  set  498.  46  L.  ed.  718;  Baltimore 
etc.,  R.  Co.  V.  Joy,  178  U.  S.  226,  19 
set  387,  48  L.  ed.  677;  Gerllng  v.  Bal- 
timore, etc.,  R.  Co.,  161  U.  S.  673. 
14  set  533,  38  L.  ed.  311;  Henshaw 
V.  Miller,  17  How.  (U.  S.>  212,  15  L. 
ed.  222;  Portland  Gold  Min.  Co.  v. 
stratton,  196  Fed.  714;  Spaeth  v.  Sells. 
176  Fed.  797;  Wllhlte  v.  Skeleton,  149 
Fed.  67,  78  CC.\  635;  Martin  v.  Wa- 
bash R.  Co.,  142  Fed.  650,  73  CCA 
646,  6  AnnCas  682  and  note;  Saunders 
V.  Louisville,  etc,  R  Co..  Ill  Fed. 
708.  49  (X;a  665:  Y-ta-tah-wah  v.  Ke- 
bodc,  106  Fed.  UJ;  Webbw  t.  St.  Paul 
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ABATEMENT  AND  REVIVAL 


[IC.J.]  181 


the  death  of  the  injured  party  pending  snit  Till  not 
cause  it  to  abate,  even  though  such  eanses  of  ao- 
tion  do  not  sun'ive  under  the  statutes  of  the  state 
in  irbieh  the  injuty  was  received;  nor  will  a  removal 
of  the  cause  to  a  federal  court  operate  to  change 
tliis  ruleJ^ 

Courts  of  admiraltr  are  governed  hy  the  common- 
law  rde  that  causes  of  aetion  in  contract  survive, ' 
wliile  tbose  for  mere  personal  torts  abated' 

324]  e.  Stipulation  for  Survival.  Where  an 
action  has  been  brought  upon  an  existing  cause  of  ac- 
tion  which  would  abate  in  ease  of  plaintiff's  death, 
sueh  as  an  action  for  personal  injuries,  its  abatement 
for  such  cause  may  be  prevented  by  a  stipulation  of 
defendant  or  his  counsel.^^ 


[$  3251  f.  OaosM  of  Aetion  Not  Accndng  in 
Pair's  Ufetiine.  Neither  at  common  law  nor 
under  the  statutes  providing  for  survivid  of  causes 
ot  aetioQ  can  a  cause  of  aetion  be  held  to  survive 
in  favor  of  or  against  the  personal  representatives 
of  a  deceased  person,  unless  it  accrued  in  favor  of 
or  against  the  decedent  in  hig  lifetime/* 

[$  326]  2,  Actions  uid  Oanses  of  Action  ex  Oon- 
tractn'^ — a.  In  GeneraJ.  It  is  a  general  rule,  appli- 
cable both  at  common  law  and  under  the  statutes 
of  the  several  states,  that  causes,  of  action  based 
upon  contract  survive  the  death  of  either  party  and 
may  be  enforced  by  or  against  his  personal  repre- 
sentative, and  under  the  statutes  pending  actions 
ex  contractu  do  not  abate.'"    It  must  be  borne  in 


City  R.  Co.,  97  Fed.  140,  38  CCA  79; 
Great  Western  Min.,  etc.,  Co.  v.  Hai^ 
ris.  9t  Fed.  SOS:  Henderson  v.  Hen- 
staoll.  54  Fed.  320,  4  CCA  3&7;  Warren 
V.  Furstenbelm,  S6  Fed.  «91,  1  LRA  40 
and  note;  Witters  v.  Foster,  26  Fed. 
737,  23  BlatchC.  457  :  Barker  v.  Ladd, 
;  F.  Caa  Na  9110,  t  Sawy.  44 ;  Hat- 
lifld  V.  Bushnell.  11  F.  Cas.  No.  6,211, 
1  Blatchf.  393  :  Jones  v.  Vanzandt,  13 
T.  Cas.  No.  7,608,  4  McLean  699. 

[a]  Action  1*7  tribal  Zndiaib — The 
fact  that  tribal  Indians  residing  on 
a  reaervatton,  within  a  state  under 
charge  of  Indian  a^nts,  are  not  sub- 
ject to  the  laws  of  the  state  as  to 
their  protierty  rights  does  not  pre- 
vent such  Indians  from  maintaining 
ictionB  for  the  protection  of  their 
Tights,  either  of  person  or  property, 
in  the  courts  of  the  state  or  in  fed- 
eral courts  therein,  where  such  courts 
have  Jurisdiction  by  mson  of  the 
question  Involved;  and  where  such  an 
action  has  been  brought,  and  the 
court  has  acquired  Jurisdiction  over 
the  parties,  the  effect  of  the  death  of 
^atntiff  upon  the  action  Is  deter- 
mlDed  by  the  state  statutes.  Y-ta- 
tah-wah       Rebock,  106  Fed.  257. 

{b]  SAW  of  a*o«d«nVs  doniloUs^ 
Compare,  however,  Whitten  v.  Ben- 
nett, 77  Fed.  271  [aff  86  Fed.  405,  30 
CCA  140]  (where  it  was  held  that  the 
QuestiOD  whether  the  cause  of  action 
for  false  tnnprtBonRient  survived  was 
to  be  determined  by  the  law  of  Uie 
itate  in  which  the  wrongdoer  was 
domiciled  at  the  time  of  nls  death, 
tnd  not  bysthe  law  of  the  state  in 
whldi  the  cause  of  action  accrued 
ud  in  which  the  action  was  brousbt). 

id  Vtee*  wlms  sanss  of  aotlon 
uetosd^— Compare  also  fitratton  v. 
Dines,  126  Fe£  968  [aff  136  Fed.  44». 
ts  CGA  1«13  <hoIdln«  that  whwre  the 
complaint  in  an  action  against  execu- 
tors to  recover  for  Mlend  false 
representations  made  by  defendant 
showed  that  the  representations  were 
made  In  Bngland.  the  law  of  that 
country  governed,  and  under  such  law 
the  cause  of  action  did  not  survive). 

7L  Baltimore,  etc.,  R.  Co.  v,  Joy, 
ITS  U.  8.  826,  19  SCt  387,  43  K  ed. 
(77.  In  this  case  the  action  was  for 
personal  Injuries  received  in  Indiana, 
and  the  action  was  brought  in  Ohio. 
B7  the  laws  of  the  former  state  the 
cause  of  action  did  not  survive;  by 
the  laws  6f  the  latter  it  survlveid  If 
an  action  had  been  brought  thereon 
before  the  death  of  the  Injured  party, 
bnt  not  otherwise.  On  a  removal  of 
the  action  to  the  United  States  cir- 
cuit court  It  was  held  tWa-t  the  cause 
of  action  survived  the  death  of  the 
injured  party. 

7a.  Crapo  v.  Allen,  6  P.  Cas.  No. 
3,!S0,  1  Sprague  184  (holding  that 
a  cause  of  action  In  admiralty,  so  far 
aa  It  is  based  on  a  tort  committed 
on  the  high  seas,  dies  with  the  death 
of  the  person  injured ;  nor  can 
a  suit  be  maintained  by  the  personal 
representative  of  the  Injured  party  in 
a  district  court  of  the  tJnlted  States, 
even  thougb  the  statutes  of  the  state 
vacre  ttao  court  Is  sitting  provide 
tut  stidt  a  cause  of  action  shall  sur- 
vive). See  alao  Admiralty  [1  Cyo  863]. 


73.  Cox  V.  New  York  Cent.,  etc., 
R.  Co.,  63  N.  Y.  414  Irev  4  Hun  176, 

6  Thomps.  &  C  405].  See  supra  fi  800. 

74.  Letflon  v.  Brown,  11  Colo.  A. 
11,  62  P  287;  Hollenbeck  v.  Berkshire 
R.  Co.,  9  Cush.  (Mass.)  473;  Kearney 
V.  Boston,  etc,  R.  Corp.,  B  Cush. 
(Mass.)  108;  Dayton  H.  K  Church  v. 
Rench,  7  Oh.  St.  369. 

[a]  mustratio»B^(  1 )  Thus  where 
a  builder  who  had  contracted  to  erect 
a  building  died  before  it  was  fully 
completed,  and  a  short  time  after- 
ward,  by  reason  of  defects  in  the 
materials  and  construction,  the  bulld- 
Ing  collapsed  and  Injured  an  adjacent 
biuldlng  owned  by  one  who  was  not 
a  party  to  the  contract.  It  was  held 
that  as  no  cause  of  action  accrued  to 
the  latter  party  during  the  lifetime 
of  the  contractor,  therefore  none  sur- 
vived. Dayton  M.  SI.  Church  v>  Rench, 

7  Oh.  St.  369.  (2)  And  where  no 
cause  of  action  accrued-  against  a 
wrongdoer  in  his  lifetime  for  per- 
sonal Injuries,  because  he  was  him- 
self killed  by  the  same  negligent  act 
which  caused  an  Injury  to  another. 
It  was  held  to  necessarily  follow  that 
no  cause  of  action  for  such  injuries 
could  survive  against  his  personal 
representatives.  Letson  v.  Brown,  11 
Colo.  A.  11,  52  P  287. 

Venonal  iajiixlss  xmrnnXOag  in  dMtli 
see  Infra  S  368. 

76.  »iirvlvonlilp  on  death  of  iolBt 
ootttraotM*  see  Contracts  [9  Cyo  653]. 

76.  U.  a — Iron  Gate  Bank  v.  Brady, 
184  U.  a  <«6,  S2  bCt  S89,  46  U  ed. 
789 ;  Patton  v.  Brady,  184  17.  B.  608, 
23  SCt  498.  46  U  ed.  718;  Boyd  v. 
Schneider,  181  Fed.  228,  66  CCA  209 : 
Webber  v.  SL  Paul  C^  R.  Co.,  97 
Fed.  140.  88  CCA  79;  the  Steamship 
City  of  Brussels,  6  F,  Cas.  No.  2,746, 
6  Ben.  870;  Crapo  v.  Allen,  6  F.  Cas. 
No.  3,360,  Sprague  184 ;  Jonee  v.  Van- 
zandt,  18  F.  Cas.  No.  7,603,  4  McLean 
E99. 

Ala.— Waller  v.  Nelson,  48  Ala.  631  ; 
Gz  p.  Ware.  48  Ala.  223;  Qarrlson  v. 
Burden.  40  Ala.  618 :  Travis  v.  Tartt. 

8  Ala.  674 ;  Nettles  v.  Bamett,  S  Port. 
181. 

Ark. — Wilson  v.  Young,  58  Ark.  593, 
25  SW  870  ;  Hecht  v.  Skaggs,  53  Ark. 
291,  13  S  930,  22  AmSR  192  and  note. 

Cal. — Janin  V.  Browne,  69  Cal.  37. 

Colo. — Kelley  v.  Union  Paa  R  Co., 
16  Cola  455,  27  P  1068. 

Conn. — Booth  v.  Northrop,  27  Conn. 
326 ;  Russell  v.  Hosmer,  6  Conn.  336. 

D.  C. — ^Htnes  v.  District  of  Columbia. 
11  D.  C.  141. 

Ga. — Allen  v.  Confederate  Pub.  Co., 
121  Ga.  773,  49  SB  782 ;  Gibson  v.  Car- 
reker,  82  Ga.  46,  9  SB  ^4  ;  Gulll  v. 
Pierce,  78  Ga.  49  ;  Bradley  v.  Saddler, 
54  Ga.  681  (antenupual  contract  be- 
tween husband  and  wife)  ;  Dempsey  v. 
Hertzfteld.  30  Qa.  866  ;  Searcy  v. 
Stubbs.  12  Ga.  437  ;  Neal  v.  Haygood, 
1  Ga.  614. 

UK— Keith  V.  Ray,  231  HI.  213,  83 
NK  162  (action  tor  debt):  Illinois 
Conference,  etc.  v.  Plagge,  177  III.  481, 
63  NB  76,  69  AmSR  2^  (action  <m 
note  indorsed  In  blank) ;  Smollkowskl 
V.  Lalbe.  170  lU.  A  161. 

Ind, — ^Boor  v,  Lowrey.  lOS  Ind.  468, 


8  NB  ISl,  63  AmR  619;  McCoy  v. 
Payne,  68  Ind.  327 ;  Fnizer  v.  Boss. 
bS  Ind.  1 ;  American  Surety  Co.  v. 
State.  46  Ind.  A  126.  90  NE  99,  91 
NE  624  :  Columbian  Relief  Fund  Abboc. 
v.  Walker.  26  Ind.  A.  26,  69  NE  36. 

Iowa. — Cone  v.  Cone,  118  Iowa  468, 
92  NW  666  (suit  for  specific  perform- 
ance). 

-  Ky. — ^Winnegar  v.  Central  Pass.  R. 
Co.,  86  Ky.  647,  4  SW  237. 

La.-^ray80n  v.  Wbatley,  16  Id- 
Ann.  626  ;  Bethmont  v.  Davis,  11  Mart. 

195. 

Me. — Johnson  v.  Libby,  88  A  647 
(double  Uabillty  of  stockholder)  ; 
Hovey  V.  Page,  66  Me.  142. 

tlaaa. — ^Anderson  v.  Metropolitan 
Stock  Exch.,  191  Masa  117.  77  NB 
706  ;  Stebbtna  v.  Palmer,  1  Pick.  71.  11 
AmD  146;  Hunt  v.  Whitney,  4  Mass. 
620;  Mellen  v.  Baldwin,  4  Mass.  480. 

Mich.— Bryant  v.  Rich,  104  Mich. 
124,  62  NW  146. 

Minn.— Koski  v.  Pakkala,  121  Minn. 
460.  141  NW  793. 

Mo. — Snyder  v.  Wabash,  etc,  R  Co., 
86  Mo.  <1S;  Hlgglns  v.  Breen,  0  Mo. 
497. 

Nev. — Forrester  v.  Southern  Paa  Co., 
134  P  768  (action  against  carrier  for 
wrongful  ejection  from  train). 

N.  H.— Sabre  v.  Smith,  62  N.  H. 
663;  Jenkins  v.  French.  68  N.  H.  632; 
Vlttnm  V.  Gllman,  48  N.  H.  416 :  Ela 
V.  Rand,  4  K.  H.  54. 

N.  J.— Hayden  v.  Vreeland.  37  N.  J. 
37S,  18  AmR  72S. 

N.  T.~Holsman  v.  Bt  John,  90  N.  Y. 
461 :  Price  v.  Price.  75  N.  Y.  «4.  84 
AmR  463 ;  Potter  v.  Van  Vrank^n.  36 
N.  Y.  619 :  McGregor  v.  McGregor,  86 
N.  Y.  218 ;  Zabrlskle  v.  Smith,  IS  N. 
Y.  322.  64  AmD  651 ;  Robinson  v. 
Thomas,  123  App.  Dlv.  411,  107  NYS 
1110 ;  McNulta  v.  Huntington,  62  App. 
Dlv.  257,  70  NYS  397;  Mott  v.  Mott. 
11  Barb.  127;  Peo.  v.  Starkweather, 
40  N.  Y.  Super.  463 ;  Daniel  v.  Brook- 
lyn, Heights  R.  Co.,  76  Mlac.  482,  136 
NYS  698  ;  Peo.  v.  Otbbs,  9  Wend.  29 ; 
Troup  V.  Smith,  20  Johns.  88. 

N.  C— Martin  v,  Martin,  77  SE  1104  ; 
Miller  V.  Leach,  96  N.  C.  229;  Molton 
v.  Miller.  10  N.  C.  490. 

Oh. — Cardlngton  V.  Frederlcfes,  46 
Oh.  St.  442.  21  NB  766;  SInnard  v. 
McBrlde.  3  Oh.  264. 

Pa.— White  v.  Com..  39  Pa.  167 ;  Ir- 
win  V.  Hamilton,  6  Serg.  ft  R.  208. 

R.  L — Sprague  v.,  Greene,  20  R.  I. 
163.  37  A  699. 

S.  C. — Lorick  V.  Palmetto  Nat.  Bank. 
76  S.  C.  500,  57  SB  627 ;  Jenkins  v. 
Bennett,  40  S.  C.  393,  18  SE  929  ;  HufT 
V.  Watklns.  20  S.  C.  477 ;  Chaplin  v. 
Barrett,  46  a  C.  L.  284,  76  AmD  731 ; 
Klncald  V.  Blake.  17  S.  C.  L.  20. 

S.  D. — Garrigan  v.  Huntlmer,  20  S. 
D.  182,  105  NW  278. 

Tenn. — ^Hurt  v,  Dougherty,  3  Sneecl 
418. 

Vt — ^Wright  v.  Eldred,  2  D.  Chlpm. 
87. 

Va.— I,ee  v.  Hill.  87  Va.  497,  12  SE 
1062,  2rAmSR  666  and  note;  Grubb 
V.  Suit,  32  Gratt.  (71  Va.)  303,  34 
AmR  766. 

Wash.— Donnerberg  v.  Oppenheimer, 
16  Wash.  290,  46  P  264. 

W.  Va.— Flint  v.  GMpm.  29  W.iVa. 
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[§§  326-332: 


mind  in  tliis  connection  that  the  death  of  a  party 
to  an  executory  contract  of  a  strictly  personal  na- 
ture .before  its  completion  determines  and  dis- 
charges it,  so  iax  as  it  is  unperformed,  unless  what 
remains  to  be  executed  can  be  done  to  the  s^me  pui^ 
pose  by  or  for  another,  in  which  case  the  contract 
continues  binding  in  favor  of  or  against  the  per- 
sonal representatives  of  the  decedent.'^  This,  how> 
ever,  is  not  a  question  of  survival  of  causes  of 
action,  but  of  discharge  or  survival  of  contract. 

327]  b.  Implied  and  Qoaai  Contract.  The 
rule  that  the  cause  of  action  ex  contractu  survives 
generally  applies  in  actions  on  implied  or  quasi  eon- 
tracts,  although  founded  upon  a  tort,  as  in  the  case 
of  an  action  quasi  ex  contractu  to  recover  money  ob- 
tained by  &aud  or  other  wrong,  or  the  proceeds 
of  property  wrongfully  obtained  or  eonvexted,  and 
in  other  like  cases.** 

Liability  on  judgment.  The  liability  of  a  judg- 
ment debtor  on  the  judgment  survives  his  death, 
and  this  is  true  of  liability  on  a  judgment  rendered 
in  another  state.*" 

Enticing  away  a  servant  in  another's  employment 
is  actionable  as  a  tort  only,  and  an  action  therefor 
cannot  be  treated  as  an  action  on  implied  contract, 
so  as  to  prevent  its  abatement.^ 

1%  328]  c.  Oonstrtfction  of  Complaint  or  Declara- 
tion. Where  a  declaration  or  complaint  sets  out  all 
the  facts  necessary  to  maintain  an  action  on  con- 
tract, it  should  he  construed  to  allege  an  action  on 
contract,  so  that  the  action  may  continue  in  the 
name  of  plaintiff's  personal  representative,  al- 


740.  S  SB  3S :  Cuzmlnffham  v.  fias^, 
21  W.  Va.  440. 

Eng. — Hambly  v,  Trott,  Cowp.  871, 
98  Reprint  1136  ;  Chamberlain  v.  Wil- 
liamson,  2  M.  A  S.  408.  105  Reprint 
4S8;  S  BlackBtone  Comm.  S02. 

[a1  Oontraot  &<rt  to  praotlM  pvo- 
fwcioa^ln  Mott  V.  Mott,  11  Barb. 
<N.  T.)  127,  It  was  held  that  a  con- 
tract not  to  practice  medicine  la  a 
certain  village  during  a  certain  period, 
was  not  a  personal  contract,  and  that 
U  it  was  orokea  during  the  life  of 
the  promisee  hla  personal  representa- 
tives might 'sue  for  the  tmatih  after 
his  death. 

[b]  Omttaat  wtth  gywn  -—A 
causa  of  action  tat  wrongfullr  with- 
holding suitable  medicines  from  a  sea- 
man, and  putting  htm  ashore  in  a 
foreign  country.  Is  In  contract,  and  an 
action  based  thereon  may  be  main- 
tained by  his  persona)  representative 
after  hla  death.  Crapo  v.  Allen.  6  F. 
Cas.  No.  8,860,  1  Sprague  184. 

[c]  Oontiraot  to  sarvey  land^In 
an  action  of  assumpsit  against  execu- 
tors, the  declaration  alleging  that  de- 
fendant's testator  contracted  to  make 
a  survey,  and  that  he  acted  negligently 
and  fraudulently  In  performing  such 
contract,  it  was  held  that  the  action 
was  maintainable  against  the  execu- 
tors. Troup  v.  Smith,  20  Johns.  (N. 
Y.>  28. 

[d]  WroBfffnl  dismissal  from  Are 
Oapaztmsnt. — A  cause  of  action  for 
wrongful  dismissal  from  a  city  Are 
department  Is  essentially  ex  contractu 
In  its  nature,  and  therefore  survives 
the  death  ox  the  penon  dismissed. 
Hines  V.  Dtetrict  of  Columbia,  11  D. 

1 4X 

TT.  Janln  v,  Browne,  B9  CaL  S7; 

White  V.  Com.,  89  Pa.  187.  See  Con- 
tracts [8  Cyc  681  et  seq] ;  Executors 
and  Administrators  [18  Cyc  176,  239]. 

[a]  UabUity  on  a  oontraot  to  pay 
moMjr,  although  it  falls  due  after 
the  decease  of  the  obligor,  survives. 
Jania  V.  Browne,  69  Cal.  87 ;  White  v. 
Com.,  89  Pa.  187. 

[b]  Demand   la   dMedenfa  Ufe- 


requlre  It.  but  to  no  other  person,  a 
specified  sum,  and  where  B  demanded 
payment  during  her  life,  it  was  held 
that  the  cause  of  action  arising  In  her 
favor  upon  such  demand  survived  her 
death.  Brewster  v.  Brewster,  62  N.  H. 
52. 

78.  Patton  V.  Brady,  184  V.  B.  808, 
22  set  498,  46  U  ed.  71S  (action  to 
recover  money  wrongfully  exacted  by 
an  officer)  ;  Anderson  v.  Hetropolltan 
Stock  Exch..  191  Haas.  117,  77  NE 
706  (action  for  money  had  and  re- 
ceived to  recover,  under  a  statute, 
money  paid  on  a  gambling  transaction 
In  stocks)  ;  Hagar  v.  Norton,  188  Mass. 
47.  78  NB  1078:  Pottur  v.  Van  Vran- 
ken,  S6  N.  T.  619,  9  Transcr.  A.  78 
(holding  that  an  executor  may  main- 
tain replevin  or  detinue  for  goods 
taken  from  his  testator  by  a  wrong- 
doer, or  assumpsit  for  money  had 
and  received.  If  they  have  lieen  con- 
verted) ;  Vorgan  t.  Ravey,  €  H.  *  N. 
265. 

[a1  An  aoUon  to  oompel  defemaant 
to  aoeonnt  for  moneys  rtoelved  by 

him  for  the  benefit  of  plalntifT,  for 
which  defendant  owes  plaintiff  an  ac- 
counting, survives  the  death  of  plain- 
tiff pending  the  action,  Robinson  v. 
Thomas,  123  App.  Ulv.  411,  107  NTS 
1110. 

Implied   contract   of   oarrler  see 

infra  t  374. 

79.  MlUer  v.  Leach,  96  N.  C.  229. 

80.  Hutr  v.  Watklns,  20  S.  C.  477. 

81.  Lorlck  v.  Palmetto  Nat  Bank, 
76  S.  C.  500,  67  SB  827  (where  the 
action  was  for  damages  alleged  to 
have  been  sustained  by  plaintiff  be- 
cause of  the  refusal  of  defendant  bank 
to  pay  a  tbetk  Issued  by  plaintiff 
against  bis  deposit  account). 

/8S.  Iron  Oate  Bank  v.  Brady,  184 
U.  S.  666,  22  set  629.  46  U  ed.  739. 

83.  Wilson  V.  Tonge,  64  Ark.  S68, 
16  8W  898  (holding  that  an  action 
against  a  sheriff  and  his  sureties  to 
recover  the  statutory  penalty  for  his 
failure  to  return  an  execution  within 
the  time  prescribed  by  law  Is  an  ac- 
tion ex  contractu  on  his  official  bond. 


time.  Where  a  contract  provided  that  |  and  upon  the  sherifTs  death  survives 
A  was  to  pay  to  B.  wlien  she  aalgbt  |againat  lila  personal  r^reMDtatiTe) ; 


though  there  are  some  expressions  indicating  a  pur- 
pose to  rely  on  an  all^d  tort  founded  in  contract, 
rather  than  on  a  breach  of  the  contract  itseU.*" 
But  a  plaintiff,  whose  cause  of  action  must  be 
treated  aa  an  action  of  tort  in  ordw  to  involve  an 
amount  sufficient  to  give  the  court  jurisdiction,  can- 
not prevent  an  abatement  by  reason  of  defendant 's 
death  because  facts  are  averred  in  the  declaration 
from  which  a  contract  to  pay  a  sum  'below  the  juris- 
diction of  the  court  might  be  implied.*^ 

329 J  d.  Actions  on  Bonds  and  against  Sureties 
Generally.  Causes  of  action  agamst  principals  and 
sureties  on  bonds  of  public  officers,  executors,  ad- 
ministrators, trustees,  etc.,  are  causes  of  action  ex 
contractu,  and,  in  case  of  death,  survive  in  favor  of 
and  against  personal  representatives.^  The  same 
is  true  generally  of  all  causes  of  aetuHi  on  bonds 
and  a^inst  sureties.^ 

330]  6.  Breach  of  Oorenant.  Both  at  com- 
mon law  and  under  the  statutes  a  cause  of  action 
arising  on  a  covenant  on  which  the  testator  or 
intestate  might  have  sued  or  been  sued  in  bis  life- 
time survives  his  death  and  is  enforceable  against 
his  executor  or  administrator.'* 

[i  331]  f.  Action  of  Debt.  Where,  by  statute, 
it  is  provided  that  an  action  shall  not  abate  if  the 
cause  of  action  survives,  the  action  of  debt  does  not 
abate  by  the  death  of  a  sole  plaintiff  or  de&ndant,"* 
imless  it  is  ui  action  under  a  statute  to  recover  a 
penalty." 

[$  332]  g.  Where  Damage  Consists  Merely  in 
Personal  Suffering  or  Wrong.  It  has  been  said  that 

Hecht  V.  Skoggs,  68  Ark.  291,  13  8W 
930,  32  AmSR  192  and  note  (cause 
of  action  against  surety  on  adminis- 
trator's bond  survives)  ;  white  v.  Com., 
39  Pa.  167  (cause  of  action  against 
surety  on  trustee's  bond  survives  death 
of  surety).  An  action  by  the  state, 
on  relation,  against  a  Justice  of  the 
peace  on  his  bond,  for  failure  to  Hie 
the  papers  in  an  appeal  within  the 
statutory  time,  whereby  plaintiff  (re- 
lator) lost  his  appeal,  survives  against 
the  executor  or  adminiatrator  of  the 
Justice.  State  v.  Houston,  4  Blackt. 
(Ind.)  291. 

a«.  KoskI  v.  Pakkala;  1X1  Minn. 
460,  141  NW  798:  Martin  v.  Martin, 
<N.  C)  77  SB  1104  (action  on  twnd 
for  support):  Donnerberg  t.  Oppen- 
hrimer,  16  'WWsh.  290.  46  P  254. 

aioUon  on  ■aloon-kespez'e  bond  nn- 
Oar  ettil  damage  law  see  infra  |  408. 

Fa]  A  oanae  of  aotlon  ngalnat  ball 
Is,  In  form  aa  well  as  In  substance.  In 
contract  and  not  In  tort,  and  therefore 
It  survives  the  death  of  the  ball,  what- 
ever may  be  the  cause  of  action  In  the 
suit  In  which  ball  was  taken.  Parker 
V.  Wlllard,  (N.  H.)  Smith  212.  To 
same  effect  U.  S.  v.  Keiver.  56  Fed. 
422  (holding  that  the  personal  rep- 
resentatives of  a  surety  on  a  ball 
bond  in  a  criminal  case  are  liable 
thereon  after  hla  death), 

[b]  Action  on  replevin  bond  does 
not  abate  by  the  death  of  one  of  the 
parties.    Waples  v.  Adklns.  6  Del.  381. 

88.  Holsman  v.  St.  John.  90  N.  T. 
461:  Sprague  v.  (Jreene,  20  R  I.  163, 
37  A  699;  Hurt  v.  Dougherty,  8  Sneed 
(Tenn.)  418  (holdhig  that  an  action 
for  the  breach  of  a  covenant  in  a 
bond  occurring  during  the  lifetime  of 
the  obligee  survives,  on  his  death,  to 
his  personal  representatives) . 

[a]  Breaeh  of  covenant  to  pay 
taxes. — A  cause  of  action  by  a  land- 
lord to  recover  taxes  which  hla  lessee 
has  covenanted  to  pay  survives  to  hla 
administrator.  Holsman  v.  St  John, 
90  N.  T.  461. 

86.  Neal  v.  Haygood,  1  Ga.  614  ; 
lAmed  V.  Wilcox,  4  Mtch.  833. 

87.  Aotloa  to  (eoarer  psaalty  aee 
Infra  I  40«. 
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the  rule  that  caoseB  of  action  ez  contracta  Burrive 
has  never  been  understood  to  apply  to  cases  in 
which  the  damage  consists  entirety  in  the  personal 
Boffering  of  the  deceased,  or  in  a  personal  wrong 
done  by  or  to  him,^  and  therefore  it  has  repeatedly 
been  held,  in  the  absence  of  a  statute,  that  a  cause 
of  action  founded  on  an  express  or  implied  contract 
with  a  person  does  not  survive  to  personal  repre- 
sentatives, where  the  damages  consist  entirely  in 
the  mental  and  bodily  suffering  of  the  deceased."" 
Under  some  statutes,  however,  it  ia  held  that  this 
rale  does  not  apply.  The  question  will  be  further 
considered  in  treating  of  particular  actions." 

88.  Onibb  V.  Suit,   32   aratt  (73 
ra.)  303,  34  AmR  766. 

88.  U.  a— WebtMT  V.  St  Paul  City 
R.  Co..  97  Fed.  110.  88  CCA.  7B. 

Ind. — Feary  v.  Hamilton,  140  Ind. 
4S,  S9  NS  S16;  Boor  v.  Lowrey,  103 
lad.  4eS,  3  NE:  Ifil.  63  AmR  618. 

Mass. — Chase  t.  Fits,  132  Mass.  869 : 
Stebblna  t.  Palmer,  1  Pick.  71.  11 
AmD  146. 

N.  a— Jenkins  v.  French,  68  N.  H. 
m:  Vlttum  V.  ailman,  48  N.  H.  410. 

N.  T.— Wade  V.  Kaibflelflch,  68  N. 
T.  282,  17  AmR  260;  Zabriakle  v. 
Smith.  13  N.  Y.  822,  «4  AmD  B61.  But 
IM  Daniel  v.  Brooklyn  HeishtB  R.  Co., 
ti  Ulsc  482.  136  NTS  898. 

Oh.— Cardingion  v.  Fredericks,  46 
Oh.  St  442.  81  NB  766 ;  Wolf  v.  Wall, 
49  Oh.  St.  111. 

Pa.— Ulller  v.  "misoa,  24  Pa.  114  ; 
Uttlmore  V.  Slmmona,  13  Sers.  &  R. 
1(3. 

Tex. — ^FltxKerald  v.  Weatem  Union 
Tel.  Co.,  16  Tex.  Civ.  A.  143.  40  SW 
421. 

Va.— Qnibb  v.  Suit,  32  Gratt.  (73 
Va.)  208,  34  AmR  766. 

Eng. — Bradshaw  v.  Lancashire,  etc., 
B.  Co..  L.  R.  10  C.  P.  189;  Knights 
T.  Quarles.  2  B.  &  B.  102,  6  BCL  55, 
119  Reprint  896 ;  Potter  v.  Metropoli- 
tan Dlst  R.  Co.,  30  I*  T.  Rep.  N.  S. 
IK:  Chamberlain  v.  Williamson,  2  M. 
A  S.  408.  106  Reprint  438. 

SO.  WlnneMr  v.  Central  Pass.  R. 
Co.,  8G  Ky.  647,  9  KyL  166.  4  SW 
I!7  (holding  that  a  cause  of  action  to 
recQver  for  mental  and  bodily  suffer- 
mft  resulting  from  personal  Injuries 
BirvlTed  under  a  statute  providing 
that  "no  rlkbt  of  action  for  personal 
InjiUT,"  -with  certain  exceptions,  should 
cease  or  die  with  the  person  injuring 
or  the  pemm  Injured,  bat  for  any 
Injttry  other  than  those  excepted  an 
«cU<m  might  be  brouAt  or  revived 
or  against  the  personal  representa- 
tive, etc.) ;  Forrester  v.  Bouthem  Pac. 
Co..  (Nev.)  184  P  769  (action  aninst 
ttrrier  for  wrongful  election) ;  Stew- 
art V.  Left  70  N.  H.  181,  46  A  81.  ^ 

9L  AetloB  aCKlsat  oaniw  see  inna 
!  S74.  ^ 

Action  acvlBBl  dngylrt  see  infra 

i  3:6.  _ 
Action  aralant  ImikMper  see  Infra 

i  m. 

Action   avalnst   lesaoi   8«e  infra 

i  371. 

Action  amlnst  ^lyAdam  or  sur- 

IMm  see  Infra  I  37S. 
Action  affalnat  talaffrapb  oompanr 

H«  Infra  S  377. 

Aotfon  for  Uzeaoh  of  promise  of 
aunlage  aee  Infra  |  333. 

Pttsosal  Injuries  from  breaeb  of 
wstnet  ff«mU7  see  Infra  (  366. 

89.  U.  S. — Henshaw  Miller,  17 
TJow.  212.  16  L.  ed.  222;  Webber  v. 
St  Paul  City  R.  Co.,  97  Fed.  140.  88 
CCA  79. 

Ga.— Harris  T.  Tlson,  68  Oa.  689, 
3t  AmH  126. 

Ind. — Boor  V.  Lowrey,  103  Ind.  468, 
3  N£  ISl,  63  AmR  619. 

Ue.— Hovey  v.  Page,  65  Me.  142. 

Mass.— Chase  v.  Fits,  132  Mass.  359  ; 
Keller  V.  Riley,  106  Mass.  339,  8 
AmR  836;  Norton  v.  Seawall,  106 
UwE.  143,  8  AmB  298  ;  Smith  v. 
^bcrman,  4  Cut^.  408 :  Stebbins  v. 
P»liii».  1  Pick.  71.  11  AmD  146. 

Hfl.— Kelvin  r.  JBtuu,  48  Mo.  A. 


333]  h.  Bnaelt  of  Marriafe  Promiaa.  Both 
at  common  law  and  under  the  statutes  of  ^a  large 
majority  of  the  states,  both  the  action  and  the  cause 
of  action  for  breach  of  promise  of  marriage,  al- 
though arising  ez  contractu,  abate  on  the  death  of 
either  party  unless  special  damage  is  alleged,  as  the 
injury  is  purely  personal."*  The  allegation  of  spe- 
cial damage,  to  cause  the  action  to  survive,  must  be 
of  damage  to  property  and  not  merely  to  the  per- 
son or  character,  and  such  as  would  of  itself  be  Suf- 
ficient to  sustain  the  suit."  Under  the  statutes  of 
some  states,  however,  an  Action  for  breach  of  prom- 
ise of  marriage  survives."* 


421;  Stanley  v.  Vogel.  8  Mo.  A.  98 
[an  78  Ma  846]. 

S.  J.— Hayden  v.  Vreeland,  37  X. 
J.  U  872.  18  AmR  788. 

N.  Y.— Wade  v.  Kalbflelach,  6S  N. 
T.  282.  17  AmR  860;  Zabrlskle  v. 
Smith,  13  N.  Y.  888.  64  AmD  661: 
French  v.  Merrill,  27  App.  Dlv.  612.  60 
NYS  776  {rev  21  Mlsc  TS2.  48  NYS 
9] :  l^rocque  v.  Conhelm,  42  Misc. 
613,   87    NTS  626. 

Oh. — Cardincton  v.  FrederlckB,  46 
Oh.  St  442.  21  NB  7«<. 

Pa. — ^Lattlmore  v.  Slmmona,  18  Berg. 
&  R.  183. 

Tenn. — Hullett  v.  Baker,  101  Tenn. 
689,  49  SW  767  ;  Weeks  v.  Mays,  87 
Tenn.  442.  10  SW  771,  3  LRA.  212 
and  note, 

Vn.— Lee  v.  Hill,  87  Va.  497,  12  SE 
1052,  24  AmSR  666:  Grubb  v.  tiult, 
32  Oratt.  (73  Va.)  208.  84  AmR  766. 

W.  Va.— Flint  v.  Gilpin,  89  W.  Va. 
740.   8   SE  83. 

Eag. — Chamberlain  v.  Williamson, 
2  M.  A  8.  408,  105  Reprint  433. 

[a]  The  reason  ox  the  ml*  fai 
Htated  by  Van  Syckel,  J.,  In  Hayden 
V.  Vreeland.  37  N.  J.  L.  872,  379,  18 
AmR  723,  in  which  he  says  that  an 
action  for  breach  of  promise  of  mar- 
riage "does  not  survive  at  common 
law,  not  because  it  is  not  an  action 
ex  contractu,  as  distinguished  from 
tort,  but  for  the  reason  that  the  in- 
Jury  is  purely  personal.  In  which  the 
representative  of  the  estate  has  no 
interest  It  Is  not  a  tort  In  the  legal 
acceptation  of  the  term ;  refusal  to 
consummate  the  engagement  Is  a 
wrong  In  the  same  sense  that  It  is  A 
wrong  to  fall  In  the  performance  of 
anv  other  agreement  It  Is  not  a  quasi 
tort,  but  purely  a  case  -of  contract 
broken,  ana  disregarded,  and  upon  this 
recovery  in  the  action  must  be  based." 
And  in  Web  er  v.  St.  Paul  City  R.  Co., 
97  Fed.  140,  88  CCA  79.  It  U  said  that 
an  action  for  the  breach  of  a  promise 
of  marriage  does  not  survive,  although 
It  1b  on  a  contract  and  the  breach  oc- 
casions pecuniary  loss,  because  the 
chief  damage,  the  substance  of  the 
cause  of  kctlon.  Is  disappointed  hope, 
which  Is  an  Injury  to  the  person,  and 
the  pecuniary  loss  Is  merely  Inciden- 
tal thereto. 

tb]  "Danasre  to  the  panon.'^~A 
statute  providing  for  survival  of  causes 
of  action  for  "damage  to  the  person" 
does  not  extend  to  an  action  for  breach 
of  promise  of  marriage.  Norton  v. 
Sewall,  106  Mass.- 143,  8  AmR  298; 
Smith  V.  Sherman,  4  Cush.  (Mass.) 
408. 

[c]  AIlegatloB  of  additional  olr- 
oomnaaoea. — A  cause  of  action  for  a 
breach  of  promise  of  marriage  does 
not  survive  and  pass  to  the  personal 
representative  of  the  woman ;  nor  is 
the  complaint  therefor  aided  by  an 
allegation  that  defendant  marie  the 
marriage  promise  fraudulently,  and  did 
not  Intend  to  keep  it  and  that  he  se- 
duced the  woman  and  caused  her  to 
submit  to  a  criminal  operation.  La- 
rocque  v.  Conhelm,  42  Misc.  613,  87 
NYS  626. 

[d]  AottOB  for  roods  sold  and  Oe- 
llvered  In  oonsUleratlon  of  afxeement 
to  marry. — A  statute  under  which 
rights  of  action  on  contracts  to  marry 
do  not  survive,  but  die  with  the  per- 
son, has  no  application  to  s  right  at 


actlcm  to  recover  as  for  goods  sotd 
and  delivered,  based  on  the  failure  at 
a  decedent  to  perform  an  agreement 
to  marry  plalntlft.  In  consideration  of 
which  she  had  sold  or  transferred  to 
blm  certain  goods.  Frazer  v.  Boss, 
66  Ind.  1. 

93.  Hovey  V.  Page,  66  Me.  142. 

[a]  Insngdent  allentlon  of  spe> 
olal  damajfe. — By  special  damage  is 
meant  some  damage  of  such  a  charac- 
ter that  it  may  be  given  in  evidence  to 
aggravate  the  damages  in  one  action 
or  be  Itself  the  sulMtantive  cause  of 
action.  The  time  lost  and  the  expense 
Incurred  In  the  preparation  for  the 
marriage  Is  not  such  special  damage. 
Smith  V.  Sherman,  4  Cush.  (Mass.) 
408. ,  Nor  does  an  averment  that  after 
the  alleged  promise  ptsilntlfi  had  a 
child  bom  to  her  out  of  wedlock,  now 
living,  and  that  defendant  is  the 
father  of  the  child,  show  such  special 
damage  as  to  cause  the  right  of  action 
to  survive.  Hovey  v.  Page,  66  Me. 
142. 

[b]  Antenuptial  oontmct  within 
statnts  of  fVands. — ^An  allegation  of 
special '  damage  for  not  executing  an 
antenuptial  contract  which  is  within 
the  statute  of  frauds  Is  not  eufflolent 
to  bring  the  case  within  the  rule. 
Chase  v.  Fits,  182  Mass.  359. 

94.  Stewart  v.  Lee.  70  N.  H.  181, 
46  A  31  (holding  that  Pub.  St  c  191 
IS  8-14,  providing  that  actions  to 
recover  for  physical  Injuries  shall  Jiur- 
vlve  for  the  benefit  of  specified  per- 
sons, and  i  14  declaring  that  all  other 
actions  and  causes  of  action  existing 
in  favor  of  or  against  a  deceased  per- 
son, except  actions  on  penal  statutes, 
shall  BurvlvBi  both  an  action  for  breach 
of  promise  of  marriage  and  the  Judg- 
ment recovered  In  such  an  action  sur- 
vive) :  Allen  V.  Baker.  86  N.  C.  91, 
41  AmR  44;  Shuler  v.  Nlllsaps,  71 
N.  C.  297  (holding  that  an  afatlon  for 
breach  of  promise  of  marriage  did  not 
abate  on  the  death  of  defendant, 
where  It  was  provided  by  statute  that 
upon  the  death  of  any  person  all  de- 
mands whatsoever  and  ris;hts  to  prose- 
cute and  defend  any  action  or  special 
proceeding  existing  In  favor  of  or 
against  such  person  should  survive 
to  and  against  the  executor,  adminis- 
trator, or  collector  of  his  estate,  ex- 
cept causes  of  action  for  libel,  slander, 
false  Imprisonment,  etc.). 

ra]  In  I^onlslana  (1)  the  obli^- 
tlon  to  fulfill  a  marriage  engagement 
Is  personal,  and  the  obligation  to 
respond  In  damages  on  Its  nonfulfill- 
ment Is  Incidental  thereto,  and  If  the 
obligor  dies  before  the  fulfilling  of 
the  engagement,  and  without  being 
put  in  default,  the  right  of  action  to 
recover  for  the  nonfulfillment  perlnhes 
with  him.  Johnson  v.  Levy.  118  La. 
447,  43  S  46,  10  AnnCas  722  and 
note.  (2)  But  where  the  obligor  In 
a  marriage  engagement  Is  put  In  de- 
fault as  provided  by  Civ.  Code  art 
1911  et  seq  his  right  to  fulfill  the  en- 
gagement Is  forfeited,  and  his  obliga- 
tion Is  merged  In  his  obligation  to 
respond  In  damages,  and  this  obliga- 
tion, on  bis  death,  may  be  enforced 
againat  his  heirs.  Johnson  v.  Levy. 
118  La.  447,  43  S  46,  10  AnnCas  722 
and  note.  (8)  Damages  are  recover- 
able against  Qie  estate  of  a  decedent 
for  breaah  of  cmitract  to  many  not- 
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r$  334j  i.  Nei^igMtoe  of  Attorney.  The  general 
rule  now  is  that  an  action  or  cause  of  action  for  a 
breach  of  the  duty  of  an  attorney  in  not  ezercisibg 
due  care  and  skill  in  the  bnsiness  of  his  client -sur- 
yive&  whether  the  form  of  action  is  contract  or 
tort."^  At  common  law  the  rule  was  otherwise 
where  an  action  in  tort  was  brought." 

335]  j.  Negligence  of  Snrreyor.  It  has  also 
been  held  that  assumpsit  will  lie  against  executors 
for  the  negligent  performance,  by  their  testator,  of 
a  contract  to  survey  a  tract  of  land."' 

336]  k.  Wrongful  Discharge  of  Servant  An 
action  of  trespass  on  the  case  for  the  wrongful  dis- 
missal of  plaintiff  by  decedent  from  his  service  will 
survive  even  at  common  law.^ 

337]  1.  Assnmpsit  throwing  Ont  of  Frandttlent 
Marriage.  It  has  been  held  that  an  action  of  as- 
sumpsit by  a  woman  for  services,  etc,  rendered  in 
consequence  of  a  marriage  fraudulently  procured, 
survives."*  But  where  a  woman  induced  a  man  to 
marry  her  by  falsely  representing  that  she  was  sin- 
gle, it  was  held  that  his  cause  .of  action  was  for  a 
personal  injury,  and  the  dithiage  to  his  estate,  by 
reason  of  the  support  given  to  her,  was  but  inci- 
dental to  the  wrong,  and  could  not  be  recovered  on 
the  theory  of  a  quasi  contract,  and  therefore  the 
cause  of  action  therefor  did  ndt  survive  a^inst  her 


estate.^  An  action  for  inveigling  plaintiff  by  false 
representations  and  deceit  into  a  void  marriage  is 
not  changed  from  one  of  tort  into  one  of  con- 
tract by  allegations  that  defendant  promised,  cove- 
nanted, and  warranted  that  he  had  the  r^it  to 
marry.* 

[$  338]  m.  Measure  of  Panutges.  As  a  rule, 
when  an  action  for  breach  of  contract  is  broug'ht  or 
continued  by  the  personal  representative  o£  a  de- 
ceased party,  he  is  entitled  to  recoyer  the  same  dam- 
ages as  the  deceased  coyld  have  recovered.'  And 
in  an  action  commenced  or  continued  against  the 
personal  representative  or  heir  of  a  decedent,  in- 
cluding an  action  for  breach  of  promise  of  mar- 
riage, when  such  right  of  fiction  survives,*  plaintiff 
is  entitled  to  recover  compensatory  damages ;°  but 
cannot  recover  exemplary  damages.* 

H  339]  3.  Actions  and  Oanses  of  Action  ex 
Duicto — a.  In  General — (1)  At  Common  Law — (a) 
The  General  Bnle.  At  common  law,  where  a  cause 
of  action  for  injury  to  either  the  person  or  prop- 
erty of  another  was  such  that  it  could  be  enforced 
only  by  an  action  ex  delicto  for  damages,  in  which 
the  plea  of  the  general  issue  must  be  not  guilty,  it 
did  not,  as  a  general  rule,  survive  the  doatb  of  the 
person  to  or  by  whom  the  wrong  was  done;  and 
this  is  still  the  rule,  so  that  sudi  a  cause  of  action, 


withstanding  plaintiff's  father,  after 
discovery  of  her  pregnancy,  killed  de- 
cedent on  his  refusal  to  marry  plain- 
tiff, Johnson  v.  Levy,  122  La.  118, 
47  S  422,  16  AnnCas  978  and  note. 

96.  Ind. — Newman  v.  Oates,  165 
iDd.  171,  72  NE  638,  6  AnnCas  649 
and  note. 

Me.— Stlmpson  v.  Sprague,  6  M«. 
470. 

N.  H.— Jenkins  v.  FkvnCb.  N.  H. 
632.  - 

N.  J. — Tlchenor  v.  Hayes,  41  N.  J. 
L.  193.  32  AmK  186. 

N,  T. — Elder  v.  Bogardus,  Lalor 
116. 

Pa.— Miller  v.  Wilson,  24  Pa.  114. 

Eng. — KnlKhto  v.  Quarlea,  2  R  A  B. 
102.  6  ECL  eS,  129  Reprint  896.  This 
was  a  suit  in  assumpsit  by  an  admin- 
istrator growing  out  of  an  undertaking 
bv  defendant,  who  was  an  attorney, 
to  Investigate  and  eee  that  a  title 
about  to  be  convesred  to  the  intestate 
was  a  good  one,  the 'breach  being  that 
defendant  failed  to  do  no,  and  that 
the  Intestate,  In  consequence,  took  an 
Insufficient  title,  to  the  Injury  of  his 
personal  estate.  It  waa  held  that  euch 
cause  of  action  survived  to  the  per- 
sonal representative  even  by  the  rule 
of  the  common  law. 

fa]  By  •tatmte^Under  a  statute 
providing  that  a  cause  of  action  arls- 
Inir  out  of  an  Injury  to  the'person  dies 
with  the  person  of  either  party,  except 
In  c:ases  of  false  Imprisonment,  ma- 
llclous  prosecution,  and  seduction,  and 
In  cases  where  an  action  is  given  for 
en  Injury  causing  death,  but  that  all 
other  causes  of  action  survive,  a  cause 
of  action  for  breach  of  duty  by  an  at- 
torney to  his  client  survives  the  death 
of  either  party.  Newman  v.  Oates, 
166  Ind.  171,  72  NB  <S8,  6  AnnCas  «49 
and  note.  ^  , 

M.  Tlchenor  v.  Hayes.  41  N.  J.  L. 
193,  82  AmR  186 ;  Lee  v.  Hill,  87  Va. 
497.  12  SE  lu62.  24  AmSR  666  and 
note.  And  see  Henshaw  v.  Miller.  17 
How.  (U.  S.)  212.  IB  L.  ed.  222: 
Stanley  v.  Vogel,  9  Mo.  A.  98  [aff  78 
Mo.  246]  ;  Elder  v.  Bogardus,  Lalor 
(N.  T.i  116. 

ra]  DlittnoUons  between  forma  of 
aotlMb— In  Tlchenor  v.  Hayes,  41  N. 
J.  L.  193.  196,  32  AmR  186,  which 
waa  an  action  against  an  administra- 
tor of  an  attorney  at  law  for  ncRli- 
gence  and  deceit  on  the  nart  of  the 
attorney,  the  court  said :  "The  action 
as  to  fonn  Is  In  tort   X  do  not  luder^ 


stand,  from  the  brief  of  the  counsel 
of  the  defendant,  that  It  la  contended 
that  if  the  suit  had  been  In  the  mode 
of  an  action  ex  contractu  for  the  non- 
performance of  the  implied  contract 
that  the  attorney  would  exercise  due 
care  and  skill  touching  the  business 
of  his  client,  that  such  action  would 
not  have  survived.  Upon  this  point 
the  law  is  settled  by  numerous  de- 
cisions. In  some  of  these  the  distinc- 
tion, with  respect  to  the  capacity  to 
survive,  that  exists  between  the  forms 
of  assumpsit  and  tort,  is  sharply 
drawn.  Such,  In  this  particular,  is  the 
aspect  of  Knights  v.  Quarles,  2  B.  A  B. 
102,  129  Reprint  S96,  which  waa  a  suit 
in  assumpsit  by  an  administrator, 
growing  out  of  an  undertaking  by  the 
defendant,  who  was  an  attorney,  to 
Investigate  and  see  that  a  title  about 
to  be  conveyed  to  the  Intestate  was  a 
good  one,  the  breach  belne  that  the 
defendant  failed  to  do  so,  and  that  the 
Intestate.  In  consequence,  took  an  In- 
sufficient title,  to  the  injury  of  his 
personal  estate.  On  these  facta,  the 
Judicial  opinion  was  that  such  cause 
of  Action  survived  to  the  personal 
representative.  such  result  being 
reached  by  the  rules  of  the  common 
law,  irr^pecttvely  of  any  statutory 
modification." 

97.  Troup  V.  ftnlth,  20  Johns.  (N. 
T.)  33. 

98.  Lee  v.  Hill.  87  Va.  497,  12  SPJ 
.1062,  24  AmSK  666  and  note  tdlsappr 
Boyles  v.  Overby,  11  Oratt.  (62  va.) 
202]. 

[a]  The  reason  la  that,  although 
the  form  of  the  action  la  ex  delicto, 
the  cause  of  action  In  reality  arises 
ex  contractu.  Lee  v.  Hill,  87  Va.  497, 
13  SE  1063,  24  AmSR  666  and  note. 

99.  Hlgglns  V.  Breen,  9  Mo.  407 
(holding  that  where  an  action  of  as- 
sumpsit was  brought  by  a  woman 
against  an  administrator,  based  on  the 
ground  that  the  decedent  falsely  rep- 
resented to  plaintiff  that  he  was  a 
widower,  and  free  to  marry.  In  conse- 
quence of  which  plaintiff  married  and 
lived  with  him  and  took  care  of  his 
household,  and  that  after  his  death  it 
was  found  that  he  had  a  former  wife 
living,  plaintiff's  right  of  action  for 
work  and  labor  performed  by  her  in 
taking  care  of  the  Intestate's  house- 
hold survived  against  his  administra- 
tor). But  In  Cooper  v.  Cooper,  147 
Mass.  370.  17  NK  892,  9  AmSR  721. 
it  waa  held  that  U  a  woman  goes 


through  a  form  of  marriage  and  lives 
with  a  man  as  his  wife  for  many 
years,  performing  all  the  duties  of  that 
relation,  and  after  his  death  leami 
for  the  Srst  time  that  he  had  a  wife 
living  and  not  divorced  from  him.  she 
cannot  recover  from  his  administra- 
tor for  her  services  as  housekeeper 
under  an  implied  contract  with  the 
Intestate,  This  decision,  however.  Is 
based,  not  on  the  ground  that  such  a 
cause  of  action.  If  good,  would  not 
survive,  but  on  the  ground  that  there 
Is  no  contract,  express  or  Implied,  and 
therefore  no  cause  of  action. 

1.  Payne's  App.,  66  Concs  197,  it 
A  948,  49  AmSR  216  and  note,  88  LRA 
418. 

a.  Price  V.  Price,  75  N.  T.  244,  31 
AmR  463  faff  11  Hun  299]. 

3.  Bethmout  v.  Davis.  11  Mart. 
(La.)  195  (holding  that  where  plain- 
tiff was  hired  by  defendant  as  cook 
under  al  contract  whereby  defendant 

Eromised  to  pay  plalntlfTs  passage 
ack  to  France  at  the  end  of  his 
ser\-lces.  his  representatives  were  en- 
titled  to  recover   the   value   of  such 

t>assage,  although  the  cook  died  dur- 
ng  the  pendency  of  the  suit  broupht 
on  the  master's  refusal  to  pay  the 
passage  for  him), 

Keasnre  of  damagea  la  action  ex 
delicto  see  Infra  1  344. 

4.  SnrvlTal  of  oasae  of  aetlon  for 
breach  of  marxlitfe  promlaa  see  supra 
I  333 

6.  Johnson  t.  Levy,  122  La.  118. 
47  S  422.  16  AnnCas  678.  IIS  La. 
447,  43  8  46.  10  AnnCas  722  and  note 
(action  for  breach  of  promise  of  mar- 
riage where  the  obligor  has  been  put 
In  default  as  provided  by  law). 

ra]  Bamavea  resnltlw  frbm  la- 
Jnry  to  f  eellntf  a,  reputation,  and  stand- 
ing are  recognized  In  Louisiana  as 
actual  or  compensatory,  as  contra- 
distinguished from  exemplary  or  vin- 
dictive damages,  and  where  they  arise 
ex  contractu,  and  the  liability  of  fh» 
obligor  Is  fixed  (subject  to  the  obliga- 
tion of  the  obligee  to  prove  his  case) 
by  his  being  put  In  default  there  la 
no  reason  why  they  sboold  not  be 
recovered  In  the  same  KM  to 

the  same  extent 
son  or  property. 
La,  447,  43  S  46. 
note. 

e.    Johnson  v. 
47  8  422,  16 

In  wawmm 
I  844. 
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or  a  pending  action  thereon,  abates  on  the  death  of 
either  party,' except  in  so  far  as  the  rule  hag  been 
modified  or  abolished  by  statute.^ 

Tort  of  third  person.  The  maxim,  Actio  person- 
alis moritur  cum  persona,  does  not  apply  to  a  ease 
where  the  tort  dut  jof  which  the  cause  of  action 
grows  is  the  tort  of  a  third  party  and  not  of  the 
party  deceased.^ 

[$  340]  (b)  Injury  or  Benefit  to  Estate.  Where, 
however,  the  estate  of  the  injured  person  was  dimin- 
ished by  the  wrong,  his  personal  representatives 
might' in  some  cases,  even  at  eommon  law,  recover 

7.  n.  S. — Iron  Gate  Bank  v.  Brady. 
1S4  U.  S.  S8K,  S2  set  S2»,  4«  L.  ed. 
739 ;  Oerlliw  v.  BalUmore,  etc.  R.  Co., 

151  U.  S.  STS,  14  8CtBSS,S8Ii.ed.  Sll: 
Haialuw  v,  MlUer,  17  Haw.  212.  -IB 
U  ed.  212 :  U.  a  V.  Daniel,  6  How.  11. 
12  L.  ed.  822 ;  Macker  v.  Thomas,  7 
M-heat  630,  6  U  ed.  616:  Oreen  v. 
Watklns.  «  Wheat  260,  6  L.  ed.  2S6 ; 
Stratton  v.  Dines,  126  Fed.  968  [ail 
185  Fed.  449.  68  CCA  161] ;  Webber  v. 
St.  Paul.Citr  R.  Co..  97  Fed.  1*0.  $8 
CCA  79  :  Withers  v.  Burkett,  16  If^d. 
SC.  4  Woods  335  ;  Crapo  v.  Allen,  6  P. 
Can.  No.  8,360,  1  Sprague  184 ;  Hatch 
V.  Eustla.  11  F.  Caa.  No.  6,207.  1  Gall. 
1«0  :  Jones  V.  Van  Zandt,  13  P.  Cas. 
No.  7.503,  4  McLean  699  ;  Melius  v. 
Thompson,  16  F.  Cas.  No.  9,406,  1 
Cliff,  126. 

Ala. — Wynn  v.  Tallapoosa  County 
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for  the  injury;  and  where  the  estate  of  the  wrong- 
doer was  benefited,  his  personal  representatives 
were  liable*  But,  in  order  that  a  right  of  action 
arising  out  of  a  tort  should  survive  against  the 
executor  or  administrator  of  the  tort-feasor,  it  was 
generally  held  essential  that  the  latter  should,  by 
the  wrongful  act,  have  acquired  specific  property 
by  which,  or  by  the  proceeds  of  which,  the  assets 
in  the  hands  of  his  personal  representatives  were 
increased.  It  was  not  enough  that  benefit  nsalt^d 
or  that  expense  was  saved  to  the  tort-feasor,  by 
which  his  estate  was  larger  than  it  otherwise  would 
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have  beeiu^**  But  where  there  was  a  duty  as  well 
as  a  wrong  an  actionr  survived  against  the  executor/^ 
[$  34L]  (c)  Waiver  of  Tort.  Where  a  contract 
may  he  implied,  bo  that  the  tortious  element  of  the 
injury  may  be  waived  and  the  right  to  a  recovery 
enforced  by  an  action  in  form  ex  contractu,  the 
cause  of  action  survives,*' 

[$  342]  (d)  Form  of  Bemedy  Immaterial  And 
it  has  been  held  that,  on  the  question  of  aorvival, 
the  form  of  the  remedy  adopted,  whether  in  tort 
or  in  contract,  is  immaterial,  provided*  the  cause 
of  action  is  founded  on  contract.  The  real  nature 
of  the  injury  or  claim  must  be  regarded,  and  not  the 
form  of  action.*' 

343]  (2)  Statutory  Provisions.  Aa  we  have 
seen,  the  harsh  rule  of  the  common  law  that  per- 
sonal actions  ex  delicto  died  with  the  person  was 
modified  in  England  .by  the  statute  of  4  Edward  III, 
which  authorized  executors  to  maintain  actions  of 
trespass  for  chattels  tak^n  and  carried  away  in  the 
lifetime  of  their  testator,  and  the  remedy  was  sub- 
sequently extended  to  executors  of  executors  and  ad- 
ministrators ;  and  this  statute  was  liberally  construed 
to  extend  to  all  cases  of  injury  to  personal  property, 

N.  c. 


whether  the  same  was  actually  carried  away  or 
not.**  By  the  subsequent  statutes  of  3  &  4  Wil- 
liam IV  rights  of  action  were  given  to  executors  and 
administrators  for  torts  to  real  as  well  as  personal 
estate.*^  In  some  of  the  United  States  the  pro- 
visions of  these  English  statutes  have  been  adopted, 
but  in  most  states  even  broader  statutes  have  been 
enacted,*'  so  that  as  a  rule  all  causes  of  action 
arising  from  torts  to  real  or  personal  property  or 
estate  survive;*^  and  in  some  states  causes  of  ac- 
tion for  personal  injuries  survive.*'  The  statute 
sometimes  allows  an  action  against  personal  repre- 
sentatives for  a  tort  of  their  decedent,  only  where 
the  tort  was  committed  within  a  certain  time  be- 
fore his  death,  and  where  the  action  is  commenced 
within  a  certain  time.*"  In  subsequent  sections  we 
shall  show  more  particularly  what  causes  of  action 
do  or  do  not  survive.^ 

344]  (3)  Heasnre  of  Damages  in  Actions 
Which  Survive.'*  A  personal  representative  who 
sues  or  continues  a  suit  in  a  cause  of  action  in 
favor  of  his  decedent  can  recover  on  so  much  of 
the  cause  of  - action  only  as  survives."  As  a  gen- 
eral rule,  however,  when  a  cause  of  action  for  in- 
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10.  IT.  S. — Inm  Gate  Bank  v. 
Bradr,  184  U.  a  886,  22  SCt  S29,  46 
Z4.  «i.  789 ;  Patton  v.  Brady,  184  U.  S. 
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Ont. — Provident,  etc,  Soc.  v.  Cor- 
nell. 4  Ont.  62S. 

Sea  Borchert  v.  Borchert,  132  Wis. 
693.  113  NW  86. 

11.  Stebbina  v.  Palmer,  1  Pick. 
(Mass.)  71,  11  AmD  146;  Frederick 
V.  Gibson,  87  N.  B.  126.    See  aupra 

5  313. 

[a]    "Th*  prladpl*  iavolTM  1«;  Tn 

the  case  oC  a  tort  directly  resultinB 
In  the  wrongful  acquisition  of  prop- 
erty, the  law  Imposes  on  the  wrong- 
doer the  duty  of  retumloK  that  prop- 
erty to  the  owner:  this  duty  may  be 
treated  aa  a  quasi  contract,  and  the 
neglect  to  perform  It  may  become  a 
breach  of  such  contract ;  In  such  case 
the  damage  resulting  from  the  tort 
is  substantially  the  value  of  the  prop- 
erty, and  the  damage  resulting  from 
the  breach  of  contract  is  substantially 
measured  In  the  same  way ;  and  so 
for  determining  the  question  of  sur- 
vival, the  aubBtantial  cause  of  action 
may  properly  be  treated  as  founded 
Jn  MDtraet.  although   the  form  of 


action  might  sound  In  tort  But  such 
principle  cannot  apply  unless  prop- 
erty la  acquired ;  meE^y  deriving 
benefit  from  the  tort  is  not  sufflcient." 
Per  Hamersley,  J.,  In  Payne's  Aiy>., 
65  Conn:  897,  407,  82  A  948,  48  AmSR 
215  and  note,  33  LRA  418.  To  same 
eftect  Mitchell  v.  HotchkLss,  48  Conn. 
9,  40  AmR  146. 

[b]  ]bOM  to  vmrtr  injured  with- 
ont  MMllt  to  wronffdoeTi^ — Where  the 
deceased  by  a  tortious  act  has  ac- 
qulcisd  property  of  plaintiff,  a  cause 
of  action  against  him  survives;  but 
where  he  has  acquired  no  benefit,  al- 
though plaintiff  may  have  suffered 
great  loss,  the  rule  that  personal  ac- 
tions die  with  the  person,  applies. 
Cravath  V.  Plympton,  18  Mass.  464  ; 
Dinlnny  v.  Fay,  88  Barb.  (N.  T.) 
IS ;  Mlddleton  v.  Roblnaon,  1  B.  C.  X«. 
58,  1  AmD  596. 

[c]  Wronfffol  z«lMM  of  Menrlt7* 
— W^ere  one  wrongfully  releases  a 
security  which  he  holds  for  the  benefit 
of  another,  the  right  of  action  Is  not 
one  which  dies  with  the  person,  and 
a  suit  In  equity  for  an  account  may 
be  maintained  against  the  executor. 
Whlttemore  v,  Hamilton,  51  Conn.  158. 

[d]  Bl^t  to  xeoovsr  usury  paid. — 
In  Vermont  It  has  been  held  that  a 
right  of  action  to  recover  back  usury 
survives  against  the  estate  of  the 
person  who  received  the  usury.  Rob- 
erts V.  Burton,  27  Vt  896. 

IS.  V.  8.—V.  S.  V.  Daniel,  6  How. 
11,  12  L.  ed.  828;  V.  &  v.  Dewey.  89 
Fed.  251. 

Colo. — Kelley  v.  Union  Pac.  R,  Co., 
16  Colo.  466,  27  P  1068. 

Fla. — Jacksonville  St.  R,  Co.  v. 
Chappdl,  22  Fla.  616,  1  8  10. 

aa.^New8om  v.  Jackson,  29  Oa.  61. 

Iowa. — Sbafer  t.  Orlmea,  23  Iowa 
660. 

Ky.— Winnegar  Central  Pass.  R. 
Co..  85  Ky.  647,  4  SW  237,  9  KyL 

160. 

Mass. — Mellen  v.  Baldwin.  4  Mass. 
480. 

Mich. — Bryant  V.  Rich,  104  Mich. 
124.  62  NW  146. 

N.  Y. — Peo.  v.  Starkweather.  40  N. 
Y.  Super.  4SS;  I'teeman  v.  Frank,  10 
AbbPr  370. 

S.  C— Mlddleton  v.  Robinson,  1  S. 
C.  L.  68. 

Tenn. — Vance  v.  Hottley.  92  Tenn. 
310.  21  SW  693  ;  Baker  v.  Huddleston, 
3  Baxt.  1. 

Vt.— Barrett  v.  Copeland,  20  Vt.  244. 

Va.— Lee  v.  HIII,  87  Va.  497,  12  SG 
1052,  24  AmSR  666  and  note. 

Eng. — Hambly  v.  Trott,  Cowp.  871, 
9S   BsprlBt    1136;    Ohamherlaln  v. 


Wllllamaon.  2  H.  ft  &  408,  lOB  Reprtot 

433. 

See  8upra> |  827. 

Trnnd  and  deceit  see  Infra  |  362. 

[a]  Ooavexalott.— Where  the  owner 
of  property  wrongfully  converted  elects 
to  waive  the  tort,  his  right  of  action 
for  the  value  of  the  property  con- 
verted exists  against  the  personal  rep- 
resentatives of  the  wrongdoer.  Middle- 
ton  v.  Robinson,  1  S.  C.  L.  B8,  1  AmD 
696 ;  Baker  v.  Huddleston,  S  Baxt. 
(Tenn.)  1.  And  see  the  other  cases 
cited  supra  this  note. 

[b]  Bat  entlelnff  aww  a  Mrraat 
In  another's  emplonnent  Is  actionable 
as  a  tort  only,  and  cannot  be  treated 
as  an  Implied  contract  Huff  v.  Wat- 
kins.  80  S.  C.  477.    See  infra  f  865. 

13.  Booth  T.  Northrop,  87  Conn. 
326  (action  for  false  warranty)  :  Lee 
V.  Hill,  87  Va.  497.  12  SB  1062.  24 
AmSR  666  and  note  [dlsappr  Boyles 
v.  Overby.  11  Gtatt.  (52  Va.)  202] 
(action  by  servant  for  wrongful  dls- 
chaive). 

[al   JUaaoa  and  test  of  rnle^— 

"Nor  do  all  actions  In  tort,  at  com- 
mon law,  die  with  the  person.  The 
true  teat  la.  not  ao  much  the  form 
of  the  action,  as  the  natjire  of  the 
cause  of  action.  Where  the  latter  is 
a  tort  unconnected  with  contract,  and 
which  aftects  the  person  only,  and  not 
the  estate,  such  as  assault,  libel, 
slander,  and  the  like,  there  the  rule 
actio  personalis,  Ac.,  applies.  But 
where,  as  in  the  present  case,  the 
action  la  founded  on  a  contract,  it 
la  virtually  ex  contractu,  although 
nominally  In  tort  and  there  it  aur^ 
vlvea."  Lee  v.  Hill.  87  Va.  497,  49», 
12  SE  1062,  24  AmSR  e<6  and  note. 

14.  Bee  aupra  |  804,  and  the  caaea 
there  cited. 

15.  See  aupra  |  804,  and  cases 
there  cited, 

10.  See  atatutes  of  the  several 
states.  And  see  supra  I  205,  and 
cases  there  cited. 

SlsUnotion  lMtw»«B  sarviTal  and, 
revival  see  supra  |  306. 

17.  See  infra  9  S45  et  seq. 

18.  See  infra  |  366  et  seq. 

IB.  Nova  Scotia  Rev.  St,  (1900)  c 
177  S  2;  McDonald  v.  Dickson.  40  N. 
S.  660.    See  infra,  S  t45.  ' 

80.  Survival  of  partionlar  oaaMs 
of  action  see  infra  «  346  et  seq. 

31.  Action  «x  ooatractn  see  supra 
I  338. 

39.  Randall  v.  Northwestern  Tel. 
Co.,  54  Wis.  140,  11  NW  419.  41  AmR. 
17  (holding  that  In  an  action  to  re- 
cover for  personal  injuries  alleged  to 
have  been  caused  by  the  negligence  of 
defendant  where  plalntut  died  xiend- 
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jury  to  property  or  estate  or  for  personal  injuries 
suzrives  the  death  of  the  person  injured,  it  sur- 
vives in  its  entirety,  and  the  personal  representa- 
tive, when  suing  thereon,  or  continuing  an  action 
eoDunenced  by  his  decedent,  is  entitled  to  recover 
ezaetly  the  same  damages,  both  eompenaatory  and 
exemplary,  as  his  decedent  might  have  recovered;*' 
«Qd  the  same  compensatory  damages,  may  be  recov- 
ered against  the  representative  of  a  deeeteed  tort- 
feasor as  m^ht  have  been  recovered  against  the 
deeedent.'*  Bat  ptmitive  or  exemplary  damages  can- 
not be  reeovered  against  the  representative  of  a  de- 
iceased  tort-feasor  even  when  the  right  to  leeover 
compensatory  damages  Borviyes.'" 

[i  345]  b.  Actiona  and  OausoB  of  Action  Bdat- 
inf  to  Property  or  Estate — (1)  la  OeneraL  At 


common  law,  actions  of  tort  for  injury  to  property 
abated  on  the  death  of  either  party,  but  under 
the  statutes  enacted  in  England  and  in  the  several 
states,  changing  the  common-law  rule,  it  is  now  the 
general  doctrine  that  all  actions  and  causes  of  ac- 
tion arising  from  torts  to  real  or  personal  property — 
injuries  to  the  estate  by  which  its  value  diminishes — 
do  not  abate  on  the  death  of  either  the  person  in- 
jured or  the  wrongdoer,  but  survive  to  or  i^ainst 
his  personal  representatives.*^ 

In  Nova  Scotia  an  action  can  be  maitatained 
against  the  executors  or  administrators  of  a  de-' 
ceased  person  to  recover  damages  for  an  injury 
done  by, him  in  his  lifetime  to  the  real  or  personiU 
property  of  another,  only  where  such  injury  was 
committed  within  six  months  before  his  death,  and 


ing  suit,  that  part  of  the  action  which 
sought  a  recovery  for  Injuries  to  the 
person  of  plalntUf  abated,  but  so  much 
of  the  action  as  sought  to  recover 
damasea  Cor  the  injury  to  the  team 
and  carriaBe  of  plaintiff  and  protM-bly 
for  such  axpenaea  for  me^Hcal  at- 
tendance, nnnlDa:,  etc,  as  were  neces- 
(dtaied  by  the  fijiirr  to  the  person, 
AiTTlved). 

83.  III. — Chleaao,  etc.,  B.  Co.  v. 
O'Connor,  119  Jtt,  68S,  9  NB  26S ; 
Uolton  V.  Daly.  IM  IlL  ISl. 

Iowa. — Union  UUI  Co.  V.  Prenzler, 
100  Iowa  640,  89  NW  87<  (holding 
that  tbe  death  of  plalotllT  pending:  suit 
for  wronsful  attachment,  and  the  oub- 
Etltntlon  of  his  administrator,  does 
Bot  prevent  the  recovery  of  exemplary 
damages  which  mdcht  have  been  re- 
covered by  the  decedent  himself)  ; 
Muldowney  v.  Illinois  Cent  R.  Co., 
36  Iowa  4ft3. 

Kan. — Atchison,  etc.,  R.  Co.  v.  Rowe. 
(S  Kan.  411.  43  P  $83  (pain  and 
luftering). 

Ky. — Chesapeake,  etc.,  R.  Co.  v. 
Perttlns.  12T  Ky.  110,  106  SW  148,  81 
KyL  1350  (holding  that,  where  plaln- 
UO  In  an  action  for  personal  Injuries 
died,  and  the  action  was  revived  by 
his  administrator,  such  administrator 
Mzs  entitled  to  recover  for  the  per- 
manent impairment  of  his  Intestate's 
power  to  earn  money)  ;  Hansford  v. 
Payne.  11  Bush  880  (representative 
entitled,  in  action  for  negligence  re- 
sslthtff  In  deatlM  to  recover  tor  mental 
tufferlng  of  the  deceased  up  to  the 
lime  of  his  death). 

Me. — ^Prescott  v.  EnowleB,  U  Me. 
277. 

'  iilBs. — ^Wagner  v.  Qlbbs,  80  Miss. 
&3.  31  S  434,  92  AmSR  698  and  note 
<boIdlng  tbat  under  Code  |  1916, 
aathorlzine'  tbe  personal  representative 
10  commence  and  prosecute  any  per- 
Bonal  action  which  bis  decedent  could 
bare  instltnted,  and  {  1917,  declaring 
Uiat  where  a  trespasser  baa  died, 
punitive  damages  may  not  be  recov- 
ered from  his  estate,  the  death  of  the 
party  assa.lled  does  not  terminate  the 
ri^ht  to  recover  punitive  damages 
from  hia  assailant). 

Tex, — Gulf,  etc,  B.  Co.  v.  Moore, 
!8  Tex.  Civ.  A.  608,  68  SW  569  (hold- 
Ini:  that  nnder  Bev.  St.  [1896]  art 
W53a,  providing  for  the  survival  of 
caosea  of  action  for  personal  injuries 
other  than  those  resulting  in  death, 
r«x)very  may  be  had  for  the  physical 
pain  and  mental  anguish  suffered  by 
the  injured  party  up  to  the  time  of 
^.is  death).  To  same  effect  Western 
rnlon  Tel.  Co.  v.  Kauffman,  (Civ.  A.) 
147  SW  no.  Ta  Missouri,  etc.,  R.  Co. 
T.  GroMclose.  (Civ.  A.)  184  SW  736, 
It  was  hdd  that  Rev.  St  (1896)  art 
3353a,  providing  that  causes  of*  action 
for  hijiirles,  not  resulting  in  death. 
Whether  to  the  health,  reputation,  or 
pentai  of  the  injured  party,  shall 
Bot  abate  by  his  death,  but  shall  sur- 
Th-e  in  favor  of  his  heirs  and  legal 
rspTMentatives,  authorizes  a  recovery 
<if  all  damagsB  which  the  Injured 
party.  If  UvIdk  ooold  recover,  so  that 
tbe  widow  and  children  of  one  ma- 


liciously prosecuted  could  recover 
damages  for  Injury  to  hia  feelings, 
etc.,  as  well  as  to  nis  reputation. 

Vt — Bradley  V.  Andrews,  61  Vt 
626   (exemplary  damages). 

See  also  infra  |  668. 

[a]  PalB  waa  mdEsrlatf  from  par- 
■onal  iajnrlesi^d)  In  some  states, 
although  damages  for  pain  and  suffer- 
ing resulting  from  personal  injurlfes 
caused  by  the  wrongiol  act  or  negli- 
gence of  another  may  be  recovered  In 
an  action  which  was  commenced  by 
the  person  injured,  and  in  which,  on 
his  death,  his  personal  representative 
has  been  substituted  as  plaintiff  (Mul- 
downey v.  Illinois  Cent.  B.  Co.,  86 
Iowa  462  Dwyer  v,  Chicago,  etc.,  R 
Co.,  84  Iowa  479,  61  NW  244,  36 
AmSR  322),  it  Is  held  that  such 
damages  are  not  recoverable  In  an 
action  for  personal  Injuries  commenced 
by  the  personal  representative  after 
the  death  of  the  person  injured 
(Jacobs  v.  Olucose  Sugar  BeBnlng  Co., 
140  Fed.  766  [foil  as  binding,  although 
disappr.  the  Iowa  supreme  court  de- 
clBiona  on  this  polntj ;  Dwyer  v.  Chi- 
cago, etc.,  R.  Co.,  84  Iowa  479,  61 
NW  244,  35  AmSR  823  and  ndte: 
Hutchlns  V.'  St.  Paul,  etc.,  R  Co.,  44 
Minn.  6,  46  NW  79).  (8)  In  other 
Jurisdictions,  however.  It  is  held  that 
such  damages  may  be  recovered  in  an 
action  commenced  by  the  representa- 
tive. Dolson  v.  Lake  Shore,  etc.,  R, 
Co..  128  Mich.  444,  87  NW  629  :  Sweet- 
land  v.  Chicago,  etc,  R.  Co.,  117  Mjch. 
329,  76  NW  l(t66,  43  LRA  668  and 
note;  Brown  v.  Chicago,  etc.,  R  Cs„ 
102  Wla  137,  77  NW  748.  78  NW  771, 
44  LRA  579.  (8)  In  Illinois  it  has 
been  held  that  where  tbe  death  Is  the 
result  of  the  injuries  for  whlcl.  the 
suit  is  brought,  the  action  must  be 
prosecuted  for  the  benefit  of  the  widow 
and  n»t  of  klo,  and  that  in  such 
case  there  can  be  no  recovery  for  the 
bodily  pain  and  suffering  of  the  party 
injured ;  but  that  where  death  results 
from  a  cause  other  than  the  Injury 
there  may  be  a  recovery,  by  the  per- 
sonal representatives,  for  precisely  the 
same  Injuries  that  the  decedent  mle^t 
have  recovered  for.  Chicago,  etc.,  R 
Co.  v.  O'Connor,  119  III.  686,  9  NE 
363  ;  Holton  v.  Daly,  106  IH.  131 ; 
Tri-Clty  R.  Co.  v.  Brennan,  108  111.  A 
471.  And  see  Savage  v.  Chicago,  etc., 
R.  Co.,  142  III.  A  842  [aff  238  lU. 
392,  87  NB  877]  (holding  that.  In 
an  action  for  personal  Injuries  not  re- 
sultintr  in  death,  continued  by  the  per- 
sonal representative  of  the  deceased 
plaintiff,  it  was  proper  to  Instruct  the 
jury  that  in  determining  the  amount 
of  damages  plaintiff  would  be  entitled 
to  recover,  if  any,  they  should  talie 
into  consideration  all  the  facts,  tbe 
nature  and  extent  of  the  deceased's 

Ehyslcal  Uijurles  resulting  from  the 
kjury,  ff  any,  his  suffering  in  body 
and  mind  up  to  the  time  of  hia  death, 
loss  of  health.  If  any,  his  loss  of  thne 
'and  inablUty  to  work,  if  any,  on  ac- 
count of  tfu<£b  Injuries,  and  And  for 
him  such  sum  as  in  their  Judgment 
under  the  evidence  would  be  a  fair 
compsttsatlon  tor  the  injuries  sus- 


tained. If  any,  less  the  sum  paid  him, 
if  any,  by  defendant  for  such  injuries ; 
the  Jury  being  also  Instructed  that 
there  could  be  no  recovery  for  the 
death  of  the  deceased,  but  only  dam- 
ages up  to  the  time  of  his  death). 

{bi  naaBta  ia  oonmoBt  aettOK  1^ 
■nrriTor  and  leffatee  and  aMontor 
of  deeeaaefl  tef»at«— Where,  after  the 
commencement  of  an  action  by  iwo 
tenants  in  common  for  an  injury  to 
the  estate,  one  of  them  dies,  leavlnff 
a  will  in  which  he  grant*  to  the  sur- 
vivor all  his  Interest  In  pending 
actions,  and  also  makes  him  sole  ex- 
ecutor, the  survivor  Is  entitled  to  con- 
tinue thd  action  in  bis  own  name  for 
the  full  amount  of  the  damages  sus- 
tained by  both ;  and  where  the  court 
grants  a  motion  of  the  survivor  that 
the  action  be  continued  In  hia  favor 
on  the  original  pleadings,  the  order 
continues  the  action  In  him  for  the  full 
amount  of  the  injuries  sustained  by 
both.  McPhllllps  V.  Fitzgerald,  76 
App.  Dlv.  15,  78  NTS  681  faff  177  N. 
T.  543,  69  NB  11261. 

8^  Prescott  v.  Knowles,  62  Me. 
277  :  Hewlett  v.  Qeorge,  68  Miss.  708, 
9  S  886,  13  LRA  682  and  note.  See 
also  Johnson  v.  .Levy,  118  La,  447.  48 
S  46,  10  AnnCas  782  and  note^  111 
La.  118,  47  S  418,  ^6'  AnnCas  978 
and  note. 

as.  Sheik  V.  Hobson,  64  Iowa  146, 
19  NW  876  (holding  that,  although  by 
statute  a  right  of  action  for  slander 
sw^ives  against  the  persobal  repre- 
sentative of  the  wrongdoer,  exemplary 
or  punitive  damages  cannot  be  awarded 
against  him)  ;  Edwards  v.  Ricks,  30 
La.  Ann.  926  ;  Prescott  v.  Knowles, 
62  Me.  277  (holding  that  a  right  of 
action  to  recover  double  damages  for 
personal  injuries  by  a  dog,  under  Rev. 
St.  c  80,  survives  the  death  of  the 
person  Injured,  and  may  be  enforced 
by  his  representative,  but  where  the 
owner  of  the  dog  dies,  actual  or  single 
damages  onlv  can  be  recovered  against 
his  estate)  :  Hewlett  v.  Qeorge,  68 
Mies.  708.  9  S  886.  18  LRA  682  and 
note  (holding  that  where  a  defendant 
in  an  action  for  false  Imprisonment 
dies  pending  the  action,  the  right  to 
recover  punitory  damages  does  not 
survive  against  his  estate;  but  the 
right  to  recover  compensatory  damages 
does  survive) .  See  also  Johnson  v. 
Levy,  122  La.  118.  47  B  422.  16 
AnnCas  978  and  note. 

S6.  Bunker  v.  Qreen,  48  III.  243 ; 
Baker  v.  Crandall,  78  Mo.  684,  47 
AmR  126:  Hlfl^ns  v.  Breen,  9  Mo. 
497  ;  Hambly  v.  Trott,  Cowp.  371,  98 
Reprint  1186 ;  Wheatley  v,  Lan&  1 
Saund.  216  note,  86  Reprint  228.  And 
see  supra  |  339 ;  Infra  t  846  et  seg. 

87.  U.  S. — Patton  v.  Brady,  184  U. 
S.  608,  22  set  498,  46  L.  ed.  718 
(Virginia  statute)  ;  Portland  Gold  Mln. 
Co.  v.  Stratton,  196  Fed.  714;  Great 
Western  Mln.,  etc..  Co.  v,  Harris,  96 
Fed.  608  (Vermont  statute)  ;  Hender- 
son v.  Henshall.  64  Fed.  820,  4  CCA 
367  (California  statute)  ;  U.  S.  v. 
De  Goer.  38  Fed.  80. 

Md. — Baltimore  Belt  R  Co.  v.  Bat- 
tler, 186  Md.   264.  66  A  16*. 
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vhere  snch  action  is  brought  within  six  months 
after  his  ez^cators  or  adnunistrators  have  under- 
taken the  administration  of  bis  estate.** 

[$  346]  (2)  Personal  Propertsr  or  Estate— (a) 
Injiii7  to  Personal  Property  ot  Estate  in  Oeneral 
Under  the  early  common  law  a  right  of  action  for 
injuries  to  personal  property  or  estate  did  not  survive 
the  death  of  either  party;"""but,  as  we  have  seen, 
this  rule  was  modified  in  England,  by  statute,  at  an 
early  day,^  and  in  the  United  States  it  has  been 


very  generally  modified  by  statute,  so  that  in  most 
of  the  states  causes  of  action  for  injuries  to  per- 
sonal property,  or  to  property  rights  and  intexnts^ 
now  survive  the  death  of  either  party."'' 

^plication  of  statute.  The  statutes  clearly  apply 
in  moat  jurisdictions  to  any  injury  to  specific  prop- 
erty by  trespass  or  other  wrongful  act  or  by  action- 
able negligence,"*  and  in  some  states  they  apply  to 
injuries  to  personal  estate  other  than  those  af^ectiag 
specific  personal  property."^   But  it  has  been  held 


Mass. — Nelson  Theatre  Co.  v.  Nel- 
•ou,  102  NB  926 ;  WUbur  v.  Ollmore. 
21  Pick.  260. 

Ho. — Miulck  V.  Kansas  City,  etc.,  R 
Ca,  114  Ma  S09.  21  SW  491. 

Nebr. — Cleland  v.  ARdersoii,  66  Nebr. 
362,  92  NW  306,  96  NW  2ll  98  NW 
1076,    6   LRANS  136. 

N.  T.— Qorden  v.  Strong.  158  N.  T. 
407.  63  NE  33 ;  Cregtn  v.  Brooklyn 
Crosatown  B.  Co..  75  N.  T.  192,  31 
AmR  459;  Mayer  v.  Brtheller,  144 
App.  Div.  158,  128  NTS  SOT. 

Oh.— Union  Sav.  Bank,  etc.,  Co.  v. 
Western  Union  Tel.  Co.,  79  Oh.  St 
29,  86  NB  478,  128  AmSR  676  and 
note. 

R.  I. — Randall  v.  Brayton,  26  R  I. 
283.   68  A  734. 

S.  C. — Duke  V.  Postal  Tel.  Cable 
Co..  71  &  C.  96,  60  SB  676;  Allen 
V.  Union  Oil,  etc.,  Ca,  59  S.  C  671, 
88  SE  274. 

Tex. — Texas,  etc,  R.  Co.  v.  Smith, 
36  Tex.  Civ.  A.  851,  80  SW  247. 

"Wis. — ^Llndemann  v.  Busk,  125  WIb. 
210.  104  NW  119;  Plumer  v.  Mc- 
Donald Lumber  Co.,  74  Wis.  187.  42 
NW  250  ;  Cotter  v.  Plumer,  72  Wis. 
476.  40  NW  379. 

Eng. — Wilson  v,  Knubley,  7  East 
134,  103  Reprint  49;  Chamberlain  v. 
Williamson,  2  M.  A  S.  408,  105  Re- 
print 433;  Sale  v.  Lichfield,  Owen 
99.  74  Reprint  928. 

And  see  the  cases  more  specifically 
cited  m  the  sections  following. 

as.  Nova  Scotia  Rev.  St.  (1900)  c 
177  I  2.  Under  this  statute,  although 
the  action  is  brought  Jn  the  lifetime  of 
the  deceased.  If  he  dies  before  judg- 
ment, there  can  be  no  recovery  against 
the  estate,  if  six  months  have  elapsed 
between  the  acts  complained  of  and 
the  death.  McDonald  v.  Dickson,  40 
N.  a  660. 

M.  Nettles  v.  Bamett,  8  Port 
(Ala.)  181;  Reed  v.  Peoria,  etc.,  R. 
Co.,  18  III.  403 ;  Stebbins  v.  Dean,  82 
Mich.  385.  46/  NW  778 ;  Slauson  v. 
Schwabacher.  4  Wash.  783,  31  P  329. 
31  AmSB  948.    And  see  supra  !  339. 

30.  See  supra  R  340. 

[al  The  statute  of  4  Xdw.  ZZZ.  o 
T,  applied  to  any  wrong  and  was  not 
limited  to  actions  of  trespass,  although 
the  word  "trespass"  was  used  in  the 
statute.  Wilson  v.  Knubley,  7  East 
134,  103  Reprint  49 ;  Chamberlain  v. 
■Williamson.  2  M.  A  S.  <08.  105  Re- 
print 433  ;  Sale  v.  Lichfield,  Owen 
99,  74  Reprint  928.  See  supra  |E  304, 
343 

[b]    Oattls  poisoned  b7  nefUffwoe. 

—In  Erskine  v.  Adeane.  L.  R.  8  Ch. 
756,  where  a  claim  was  made  by  a 
landowner  against  the  executor  of  a 
deceased  tenant  for  life  for  injury  to 
hts  cattle,  by  reason  of  the  negligence 
of  the  deceased  with  respect  to  cer- 
tain yew  trees.  In  providing  Insuffl- 
clent  fences,  and  for  throwing  the 
cuttings  on  plaintiffs  land,  whereby 
the  cattle  were  poisoned,  it  was  held 
that  while  such  an  action  would  not 
have  lain  at  common  law,  It  mlRht 
be  brouKht  at  any  time  within  the 
period  Itoilted  by  the  statute  of  Wil- 
liam rv.  This  judgment  rested  upon 
the  ground  that  the  neglect  In  ques- 
tion was  a  wrong  to  personal  prop- 
erty within  the  meaning  of  the  statute. 

31.  U.  S.— Patton  v.  Brady,  184  U. 
8.  608.  22  set  498,  46  L.  ed.  713; 
Great  Western  Min.,  etc.,  Co.  v.  Harris, 
96  Fed.  603  ;  Henderson  v.  Henshall, 
64  Fed.  320,  4  CCA  867  ;  Jones  v. 
Tan  Zandt,  18  F.  Cas.  Na  7.608,  4 


McLean  699  <  trespass  on  the  case  for 
harboring  runaway  slaves  and  caus- 
ing loss  of  services). 

Ala. — Jenldna  v.  McConlco,  26  Ala. 
218 ;  Nettles  v.  Bamett,  8  Port  181. 

Apk. — Ward  V,  Blackwood,  41  Ark. 
296,  48  AmB  41;  St.  Louis,  etc*  R. 
Ca  V.  Tocum,  84  Ark.  498. 

Cal. — Harker  v.  Clark,  67  Cal,  246. 

Qa. — Pritchard  v.  Savannah  St.,  etc, 
R.  Co..  87  Qa.  294,  13  SE  493,  14 
LBA  721  and  note;  Johnson  v.  Brad- 
street  Co.,  87  Ob,  79,  18  SE  250. 

111. — Northern  Trust  Co.  v.  Palmer, 
171  111.  383,  49  NE  668;  Bunker  v. 
Green,  48  111.  243 ;  Reed  v.  Peoria,  etc.. 
R.  Co.,  18  111.  403. 

Iowa. — Union  Mill  Co.  v.  Prenzler, 
IpO  Iowa  540.  69  NW  876. 

Kan.— Stewart  v.  Balderston,  10 
Kan.  131. 

Me. — Smith  v.  E:8tes.  46  Me.  168 ; 
Hooper  v,  Gorham,  46  Me.  209. 

Mass. — Jenks  v,  Hoag,  179  Mass. 
583,  61  NE  221  ;  Wilklns  v.  Wain- 
wright,  173  Mass.  213,  53  NE  397  ; 
Cummings  v.  Bird,  115  Mass.  346. 

Mich. — Hurst  v.  Detroit  City  B.  Co., 
84  Mich.  539.  48  NW  44;  Dayton  v. 
Fargo,  45  Mich.  153,  7  NW  758. 

Miss. — Illinois  cent  R.  Co.  v.  Pen- 
dergrass,  69  Miss.  425,  12  S  964  : 
Vlcksburg,  etc.,  R.  Co.  v.  Phillips,  64 
Miss.    693,   2   S  537. 

Mo. — Snyder  v.  Wabash,  etc,  R, 
Co.,  86  Mo.  613  ;  Baker  v.  Crandall,  78 
Mo.  584.  47  AmR  126 ;  Kingsbury  v. 
Lane,  21  Mo.  116;  McDermott  v. 
Uoyle,  17  Mo.  862;  Proust  v.  Bruton, 
15  Mo.  619 :  Hfgglns  v.  Breen,  9  Mo. 
497;  Wiener  v.  Peacock,  31  Mo.  A. 
238. 

N.  J.— Tlchenor  v.  Hayes,  41  N.  J. 
L.  193,  32  AmR  186;  Nolce  v.  Brown, 
39  N.  J.  L.  669  ;  Ten  Eyck  v.  Runk, 
31  N.  J.  L.  428;  Dodd  v.  Wilkinson, 
41  N.  J.  Eq.  666,  7  A  837. 

N.  T.— Qorden  t.  Strong.  168  N.  T. 
407.  68  NE  83;  Stokes  v.  Stlckn^,  96 
N.  T.  828;  C  re  gin  t.  Brooklyn  Cross- 
town  R  Ca,  76  N.  T.  192,  81  AmR 
469  ;  Seventeenth  Ward  Bank  v. 
Webster.  67  App.  Dlv.  228,  78  NTS 
648  ;  Miller  v.  Toung,  90  Hun  132, 
36  NYS  643  ;  Morenus  V.  Crawford, 
51  Hun  89,  5  NTS  453  ;  California 
Bank  v.  Collins.  5  Hun  209 ;  More  v. 
Bennett.  66  Barb.  •  338 ;  Chenango 
Bridge  Ca  v.  Lewis.  68  Barb.  Ill  ; 
DInlnny  v.  Fay,  88  Barb.  18 :  Peo.  v. 
Starkweather,  40  N.  T.  Super.  463  ; 
Drake  v.  Grant,  4  NTS  899  ;  Heln- 
muUer  v.  Gray,  3  AbbPrNS  299  ;  KIl- 
bum  v.  Coe,  48  HowPr  144 ;  Elder 
V.  Bogardus.  Lalor  118 ;  Snider  v. 
Croy,  2  Johns.  227. 

N.  C— Butner  v.  Keelhn,  61  N.  C. 
60;  Howcott  v.  Warren,  29  N.  C.  20; 
Browne  v.  Blick,  7  N.  C.  611 :  Cutlar 
V.  Brown,  3  N.  C.  182 ;  McAlister  v. 
Splller,  1  N.  C.  226. 

Oh. — Cardlngton  v.  Fredertcks,  46 
Oh.  St.  443.  21  NE  766;  Russell  v. 
Sunbury,  37  Oh.  St.  372,  41  AmR 
G23. 

Pa. — Penrod  v.  Morriscni,  2  Penr. 
ft  W.  126;  HeCalllon  v.  Oegan,  9 
Fhlla.  240. 

R.  I. — Aylsworth  v,  Curtis,  19  R. 
1.  617,  34  A  1109.  61  AmSR  785  and 
note,  33  LRA  110  and  note;  Reynolds 
V.  Hennessy,  17  R  L  169,  20  A  307, 
23  A  639 :  Aldrlch  v.  Howard.  SRI. 
125.  18  AmD  615. 

S.  C. — Nettles  v.  D'Oyley,  4  S.  C. 
27 

VtWones  V.  Ellts,  68  Vt.  644,  86 
A  488;  Needham  v.  Grand  Trunk  R 


Co.,  18  Vt.  294:  Bellows  v.  Allen, 
vl  "244        '  ^-  Coi»l»°<i.  20 

Va.-^Lee  v.  Hill,  87  Va.  497,  12  SB 
1062.  24  AmSR  666  and  note. 

W.  Va.— mint  v.  GUpin,  29  W.  Va. 
740,  3  SE  88. 

«*y*"<;^^ryi?".  ^'  BaraoB.  106  Wis. 
646,  82  NW  636  ;  Lane  v.  Frawley, 
102  Wis.  373,  78  NW  693;  Cotter  v. 
Plumer,  72  Wis.  476,  40  NW  379; 
Woodward  v.  Chicago,  eta,  R  Co.,  23 
Wla  400. 

38.    See  cases  supra  note  81. 

[a]  InJulM  to  cattle  by  nllroad. 
--A  cause  of  action  rising  out  of  the 
failure  by  a  railroad  company  to  fence 
its  road,  whereby  plalntHTs  animals 
are  klUed,  survives  under  the  Missouri 
statute.  Snyder  v.  Wabash,  etc,  K. 
Co.,  86  Mo.  613. 

rtalm  for  the  actual  Talne 
of  oattls  klllM  and  nwd  by  a  trei-- 
passer  does  not  abate  by  the  death 
of  the  owner  of  the  catUe,  nor  by  the 
death  of  the  trespasser,  but  survives 
as  a  demand  for  and  against  their 
respective  estates;  the  maxim  that 
'personal  actions  die  with  the  person" 
does  not  apply  to  such  clalma  Ferrlll 
v.  Mooney,  33  Tex.  219. 

E?l  J^mj  to  propw^  fMn  a»- 
•ault  by  dog^Un^er  Pub.  St.  c  165 

1  1,  providing  that  actions  for  dam- 
age generally  to  the  personal  estate 
shall  8ur\-lve,  a  cause  «f  action  for 
injury  to  one's  horse  and  sleigh  from 
an  assault  by  another's  dos;s  survives. 
J^Mlkins  V  Walnwrlght.  178  Mass.  21^ 

,  [d1    Xatan'  to  pnUlo  pTopmrty.^— 

In^  New  York  It  has  been  held  that 
a  cause  of  action  against  the  officers 
.of  a  municipality  for  waste  of  or  In- 
jury to  public  funds  or  property  sur- 
vives against  the  estate  of  the  wrong- 
doers. Qorden  v.  Strong.  168  N.  Y. 
lS^v,''?„NE  88;  Peo.  v.  Starkweather, 
40  N.  T.  Super.  458. 
.  [e]  OoIU«ioa^A  suit  for  collision, 
brought  on  behalf  of  the  owner.s  of 
vessel  and  cargo  by  the  master.  I.s 
one  in  which  the  cause  of  action  sur- 
vives the  death  of  the  libelant;  and 
where  he  has  given  bond  binding  tilm- 
seif  and  hla  heirs  and  legal  representa- 
tives to  abide  the  Judgment  of  the 
court,  and  pay  the  costs  adjudged 
against  him,  on  hla  death  pending  an 
appeal  his  administrator  may  be  sub- 
stituted, in  his  stead.  The  MarKaret 
B.  Roper,  106  Fed.  741,  46  CCA  578 
(South  Carolina). 

[fl  zrnlsasos  la  hl{rhwar.~-But  in 
Hawkins  v.  Glass,  1  Bibb  i(Ky.)  246, 
It  was  held  that  an  action  on  tlie 
case  will  not  lie  against  an  executor 
for  a  nuisance  erected  by  the  testator 
In  a  highway,  wherebyplalntiirs  horsi« 
was  killed.  And  see  Thayer  in  Dud- 
ley,  3   Mass.  296. 

33.  Penrod  v.  Morrison,  2  Penr.  & 
W.  (Pa.)  126;  Reynolds  v.  Hennessy, 
17  R  L  169,  20  A  807,  28  A  639. 

rrand  and  dMSlt  see  Infra  S  362. 
^  [a]  AotlOB  for  a  conspiraoy.. 
Thus  In  Pennsylvania  It  was  held  that 
an  action  for  a  conspiracy  for  pre- 
venting plaintiff  from  recovering-  a. 
debt  did  not  abate  on  the  death  of 
plaintiff,  but  survived  to  his  personal 
representatives.    Penrod  v.  Morriaon. 

2  Penr.  &  W.  (Pa.)  126.  See  also 
Toung  v.  Aylesworth,  86  R  I.  269.  86 
A  555  (action  lies  for  conspiracy  to  ex- 
pel from  order,  if  damafl»B  to  per- 
sonal estate  result). 

[b]  wiroaKfU  aximtlMi  of  a*«k4 
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in  other  states  that  a  provision  that  actions  for  in- 
juries to  personal  property  or  estate  shall  survive 
does  cot  apply  to  the  mere  impoverishment  of  a 
man's  estate  generally,  but  requires  that  direct 
damage  to  some  specific  property  shall  be  alleged 
and  proved.^  And  under  the  New  York  statute 
providing  for  survival  of  the  right  of  action  for 
wrongs  done  to  the  property,  rights,  or  interests 
of  another,  it  is  held  that  the  rights  and  interests 
for  tortious  Injuries  to  whieh  the  right  of  action  is 
preserved  are  peooxiiary  rights  or  interestSf  by  in- 


juries to  whieh  the  estate  of  the  deceased  is  dimin- 

ished."" 

347]  (b)  Wrongfnl  Taking  or  Appropriation 
of  Pexwinal  Property  in  General.  Under  the  early 
common  law  no  cause  of  acti6n  for  trespass  for 
the  wrongful  taking  of  personal  property  survived 
the  death  of  either  party.™  But  by  the  statute  of 
4  Edward  III,  already  mentioned,  peraonal  repre- 
sentatives were  allowed  to  have  actions  of  trespass 
for  goods  taken  and  earned  away  in  the  lifetime  of 
a  decedent,  althongh  no  action  could  be  maintained 


iMdar  powar  of  MO*  tai  a  xMrtffav*^ 

And  in  Rhode  Island  It  was  held 
th&i  an  action  of  trespass  on  the  case 
against  a  defendant,  for  wrongfully 
executlns  a  deed  under  a  power  of 
sale  In  a  mortgage,  and  for  making 
false  representationa  as  to  his  actions, 
and  thus  causing  the  mortgaged  prop- 
erty to  pass  into  the  hands  of  a 
bona  flde  purchaser  without  notice,  for 
less  than  Its  real  value,  does  not 
kbate  on  the  death  of  defendant,  under 
Pub.  St.  e  204  g  8,  providing  that 
"actions  of  trespass,  and  trespass  on 
the  case  for  damages  to  the  person, 
or  to  real  and  personal  estate,  shall 
survive  the  death  of  plaintiff  therein, 
the  deceased  having  been  entitled  to 
a  lien  for  the  unpaid  purchase  money, 
and  such  lien  t>elng  personal  property 
to  which  damage  was  caused  by  the 
tortious  conduct  of  defettdanL  Rey- 
DoIdB  V.  HMinessy.  17  R.  X.  169,  SO  A 
lOT.  23   A  «39. 

[c]  Aotton  by  iwoatvar  of^lsaol- 
vant  coCToratton. — A  suit  by  the  re- 
ceiver of^  an  insolvent  corporation  to 
recover  money  alleged  to  have  been 
wronB'ully  obtained  from  the  corpora- 
tion when  insolvent  is  in  the  nature 
of  an  action  on  the  case  for  damages 
to  property,  which  survives,  under  Vt. 
SL  i  2446.  and  on  the  death  of  de- 
fendant It  may  be  revived  against  his 
exfvutors.  Great  Western  Min.,  etc., 
Co.  V.   Harris.    96    Fed.  508. 

fdl  Wast*,  dmtrnotlon,  or  ooa- 
wnon  of  trust  fund. — Under  Rev, 
St  (1898)  I  3916.  providing  that  any 
pfnwn  mlsht  bring  an  action  against 
the  executor  of  a  deceflent  yttto  had 
hi  hfs  lifetime  wasted,  destroyed,  or 
converted  the  goods  of  such  person, 
an  action  ajgalnst  one  for  mlmppro- 
priatlon  of  a  trust  fund  will  survive 
vettast  hfs  executor.  Warren  v.  Robl- 
ma  21  Utah  429.  61  P  28.  Rule  In 
fintty  In  absence  of  statute  see  supra 
I  313. 

34.  HI. — Jones  v.  Barmm,  217  III. 
■iS\.  7fi  XK  50E  :  Dempster  v.  Lansing, 
!S«  nt.   A.  261. 

Mass. — Rockwell  v.  Fumeds.  102  NE 
$14:  Lovejoy  v.  Bailey,  214  Masa 
m.  101  NE  63 :  Keating-  v.  Boston 
n.  R.  Co..  209  Mass.  278.  95  NE  840  ; 
JfQks  V.  Hoae,  179  Mass.  583,  61  NE 
Kl;  Cutter  v.  Hamlen,*147  Mass.  471, 
IS  NE  397.  1  LRA  429  [clt  Leggate 
V  MouHon,  115  Mass.  662;  Read  v. 
Hatch,  19  Pick.  471;  Leggate  v.  Moul- 
ton,  115  Mass.  SS2. 

Mich. — Stebblns  v.  Dean,  82  Mich. 
Ka.  46  KW  778." 

R.  L — TounR  V.  Aylesworth,  36  R. 
L  259.  86  A   656.  ,  _ 

Va. — ^Humpower  V.  Bristol,  94  Va. 
717.  27    SE  581.. 

Wruagfnl  or  malloions  Injunction 
Infra   i  S64. 

tal  Ccmmsixmej  to  prevent  jndy- 
Mt  erWUtoT  from  oltelnlsr  V*J- 
■m— Thus  -where  an  attorney  con- 
<?lre>l  with  bis  client  to  present  false 
tnUnwrny  in  order  to  prevent  a  Judg- 
anit  creditor  from  obtaining  an  order 
ttr  the  payment  to  him  of  a  sum  of 
BKoer,  ft  WBS  held  that  such  action 
m  not  an  Injury  to  the  judgment, 
as  (tie  personal  prcnwrty  of  the  de- 
rrued  credlton  so  that  an  action  for 
&e  tort  would  survive  the  Judgment 
CRdttor.  under  Pub.  St.  c  166  i  1, 
smtding  tbat  actions  for  damage 
done  to  real  or  personal  estate  shall 
nrttve.    Jeniu  v.  Hoas,  179  Mass. 

US.  n  Ns  SSI. 


[b]  OoamlxaeT  to  espol  ttma  a»- 
so«tetloa«— In  Rhode  Island,  where  It 
Is  held  that  the  statute  providing  for 
survival  of  actions  of  trespass  and 
trespass  o::  the  case  for  damages  to 
personal  estate  Is  confined  to  cases  In 
which  the  tort  directly  affects  per- 
sonal estate,  and  does  not  apply  where 
there  Is  simply  a  tort  not  otherwise 
affecting  the  estate  itself  than  by 
indirect  loss.  It  was  held  that  allega- 
tions. In  an  action  for  conspiracy  to 
bring  plaintiff  Into  disgrace  and  de- 
prive him  of  the  benefit  of  his  mem- 
oership  In  a  farmer's  grange,  that 
pursuant  to  the  conspiracy  defendant 
procured  the  execution  of  a  deed  of 
all  of  the  grange's  realty  for  the  pur- 
pose of  depriving  plaintiff  of  her  rights 
therein,  did  not  allege  an  Injury  to 
plaintllT's  personal  estate,  an  action 
for  which  would  survive  under  the 
statute,  in  the  absence  of  allegations 
showing  that  the  grange  had  suffi- 
cient property  to  allow  a  surplus  for 
distribution  so  as  to  entitle  plaintiff 
to  a  share  therein.  Young  t.  Ayles- 
worth, 35  R.  I.  259,  86  A  556. 

[c]  Trand  -ladaclnr  oonrt  to  set 
aside  veidlot*— And  an  actloti  for 
wrongful  and  fraudulent  acts  on  the 
part  of  defendant,  by  which  he  In- 
duced a  court  to  set  aside  a  verdict 
obtained  by  plaintiff,  abates  upon  the 
death  of  plaintiff,  as  such  an  action 
Is  not  one  for  Injury  to  real  'or  per- 
sonal estate  -nithln  the  meanlmr  of  the 
statute.  Leggate'  V.  Moulton,  116 
Masa  662. 

[dj  Mas  aatwsta^-iAii  action  for 
makutg  false  answer  in  an  examina- 
tion under, a  trustee  process  lies  In 
tort,  and  abates  on  the  'death  of  de- 
fendant. StUlman  t.  HoHenbeck,  4 
Allen  (Mass.)  391. 

[e]  Aiding  debtor  is  fVaadnlent 
tnwsfer  of  property. — And  In  Maine 
it  was  held  that  a  cause  of  action 
for  Biding  a  debtor  In  the  fraudulent 
transfer  and  concealment  of  his  prop- 
erty with  Intent  to  defraud  creditors 
did  not  survive  to  the  personal  rep- 
resentative of  a  creditor  who  was  In- 
jured by  such  transfer,  since  It  was 
not  a  cause  of  action  for  damage  done 
to  real  or  personal  property  within 
the  meaning  of  the  statute.  Smith  v. 
Estes,  48  Me.  158. 

rf]  Sestmotion  of  ureoorded 
deeds^— An  action  against  a  widow  for 
the  destruction  of  unrecorded  deeds 
of  lands  to  her -husband,  brought  by 
the  heirs  of  the  husband,  abates  on 
the  death  of  defendant  at  common 
law ;  nor  Is  such  an  action  Included 
within  the  provision  of  Howell  St. 
I  7397,  that  ''actions  for  damaire  done 
to  real  or  personal  estate"  shall  sur- 
vive. Such  statute  refers  only  to  cases 
where  the  Injury  Is  caused  by  the 
direct  wrongful  act  of  another  per- 
son upon  the  pronerty.  Stebblns  v. 
Dean,  82  Mich.  385,  4fr  NW  778. 

tgl  Traasporttaff  pani>er  f»nn  one 
town  to  anotaar*— In  Vermont  It  has 
been  held  that  the  transporting  of  a 
pauper  frcnn  one  town  to  another, 
contrary  to  the  statute,  did  not  fur- 
nish a  cause  of  action  which  survived 
the  death  of  the  wrongdoer  under 
Gen.  St  c  63  ||  10.  13,  as  an  attlon 
of  trespass  or  trespass  on  the  case 
for  damages  done  to  real  or  personal 
estate.  Wlnhall  v.  Sawyer.  46  Vt. 
466. 

8B.  CrMln  v.  Brooklyn  Crosstown 
B.  Co.,  tFn.  T.  198,  ll  AmR  4E»i 


Miller  V.  Young, .  90  Hun  (N.  T.)  183, 
35  NY8  648. 

.  [a]  The  test  of  survival  is  whether 
there  was  an  injury  to  the  pecuniary 
InteresU  of  plalnUff,  and  it  is  im- 
material whether  the  wrongdoer  prof- 
ited by  his  wrong.  Mayer  v.  Ertheller, 
144  App.  DIv.  158,  128  NYS  807. 

[b]  Oonspiraoy. — ^An  action  for  a 
conspiracy  to  cheat  by  making  a  false 
report  abates  on  the  death  of  plaintiff, 
as  such  an  action  does  not  affect  the 
property  rights  'as  provided  by  the 
New  York  statute.  Brackett  v.  aris- 
wold,  108  N.  T.  426,  9  NE  438. 

[c]  Injury  to  health  of  oliUdrsn. 
— In  an  action  brought  against  a 
plumber  for  negligence  In  improperly 
making  certain  repairs  to  the  plumb- 
ing of  plaintiff's  house,  whereby 
poisonous  gases  arising  from  a  sewer 
entered  the  house,  where  the  com- 
plaint, after  alleglng^  oertain  injuries 
to  plaintiffs  own  person,  further  al- 
leged that  plaintiff's  children  were 
sickened  and  poisoned  by  said  gases, 
and  that  three  of  said  children,  after 
a  protracted  Illness,  died  In  conse- 
quence of  such  poisoning,  and  that 
plaintiff  was  put  to  great  trouble  and 
expense  to  provide  the  necessary  care, 
nursing,  and  medical  treatment,  both 
for  himself  and  said  children.  It  was 
held;  on  the  death  of  defendant  pend- 
ing suit,  that  In  so  far  as  the  action 
was  brought  to  recover  damages  for 
injuries  to  plaintiff's  person,  the  cause 
of  action  aMted  by  the  death  of  de- 
fendant, but  In  so  far  as  It  was 
brought  to  recover  for  the  damages 
and  expenses  occasioned  by  the  sick- 
ness of  the  children,  the  cause  of 
action  survived.  To  same  effect 
Stephen  v.  Woodruff,  18  App.  Dlv. 
626,    45   NYS   712.  _  ^ 

Id  1     Diversion  of  tolUu— And  where 
irldge  was  constructed  In  violation 
of  an   exclusive  franchise  previously 

f;ranted  to  another  bridge  company, 
t  was  held  that  a  cause  of  action 
In  favor  of  the  latter  company,  for 
Injuries  lo  their  bridge  and  for  fllver- 
slon  of  tolls,  survived  the  death  of- 
the  person  who  wrongfully  erected  the 
second  bridge,  and  might  be  enforced 
against  his  personal  representatives. 
Chenango  Bridge  Co.  V.  Lewis,  68 
Barb.   (N.  Y.>  111. 

[e]  Aotloa  affalnst  oflloer  of  oor- 
poratloa*— Under  the  New  York  ftatut© 
providing  that  for  wrongs  done  to 
property,  rights,  or  interests  of  an- 
other, for  which  an  action  mlerht  be 
maintained  against  the  wrongdoer,  an 
action  may  be  brought,  after  his  death, 
against  hfs  representatives,  a  bank.  In 
an  action  against  Its  president  for 
neK-llgent  conduct,  by  which  it  sus- 
tained losses,  may,  after  his  death, 
revive  and  continue  it  acalnst  his  ex- 
ecutors. Seventeenth  Ward  Bank  v. 
Webster,  67  App.  Dlv.  228,  73  NYS 
648.  And  see  O'Brien  v.  Blaut,  17 
App.  Dlv.  288,  46  NTS  217.  See  also 
supra  I  313  note  48  Jc].  _ 

80.  Oa.— Petts  v.  fson,  11  Ga.  151. 
66  AmD  415. 

N.  C— Howcott  v.  Warren,  29  N.  C. 
80. 

N.  D.— Wlllard  v.  Hohn,  189  NW 
981  [oit  Cycl. 

Pa. — Penrod  v.  Uorrlson.  3  Penr.  A 
W.  186 ;  Oordon  v.  Robinson,  1  Browne 

326. 

S.  a— Middleton  v.  Robinson,  1  8. 
C.  U  68.  1  AmD  598. 
And  see  supra  S  889. 


Digitized  by 


Google 


190  [1C.J.3 


ABATEMENT  AND  REVIVAL 


[g§  347-350 


against  the  personal  representatives  of  the  wrongs 
doer  in  such  cases  j"^  and  by  further  modifications 
of  the  oommon-law  rule,  actions  of  replevin,  detinue, 
and  trover  were  allowed  to  be  brought  by  and 
against  personal  representatives,  where  personal 
property  which  had  been  converted  in  the  lifetime 
of  a  decedent  remained,  in  specie,  in  the  hands  of 
the  wrongdoer  or  his  personal  representative,  or 
an  action  for  money  had  and  received,  where  such 
property  had  been  sold.^  And  in  the  United  States 
it  is  now  very  generally  provided  by  statute  that 
causes  of  action  for  the  wrongful  taking  of  per- 
sonal property  shall  survive  the  death  of  either 
party.  In  some  states,  however,  the  rule  still  pre- 
vails, as  at  common-law,  that  a  cau^e  of  action  for 
a  tort  to  property,  which  does  not  go  to  enrich  the 
tort-feasor's  estate,  as  in  the  case  of  a  trespass  by 
destroying  goods,  does  not  survive  his  death/" 


'       348]    (c)  Replevin.  Both  at  eonunon  law  and 

under  the  statutes  a  cause  of  action  in  replevin  sur- 
vives the  death  of  plaintiff,  as  it  involves  the  rig^it 
of  property,*''  and  the  rule  applies  to  a  statutory 
action  in  the  nature  of.  replevin.*^  Upon  the  death 
of  defendant  the  action  abated  at  common  law;" 
but  under  the  statutes  such  actions  generally  sur- 
vive the  death  of  defendant  as  well  as  of  plaintiff.** 

[$  349]  (d)  Detinue.  A  cause  of  action  inj 
detinue  survives  the  death  of  plaintiff,*^  and  it  hasi 
been  generally  held  that  at  common  law  an  actioDl 
of  detinue  may  be  revived  against  the  pei^onall 
representative  of  a  deceased  defendant  if  the  chat- 
tel demanded  actually  came  into  the  representa- 
tive's possession.** 

[$  350]  (e)  Trover  and  OonTersion:  Under  the 
early  common  law'it  seems  that  a  cause  of  action  in 
trover  for  the  conversion  of  personal  property  did 


37.  Kingsbury  v.  I^ane,  21  Mo.  115  ; 
Ml<l<lleton  V.  Robinson,  1  H.  C.  L.  B8, 
I  AmD  596.     See  wujira  S  3<0. 

38.  U.  S. — Jones  v.  Van  Zandt,  18 
P.  Caa.  No.  7.B04.  4  McLean  «04. 

Ga. — Petts  V.  Ison.  11  Ga.  161,  S6 
AmD  419, 

Mass.— Wilbur  v,  Gllmore.  21  Pick. 
250. 

N,  J. — Havden  v,  Vroeland.  S7  N. 
J.  L.  372,  18  AmR  723  ;  Tea  Byck 
V.  Bunk,  n  N.  J.  U  4».  . 

N.  T. — Potter  V.  Van  Vranken,  8< 
N.  T.  «I9. 

Pa. — ^Penrod  v.  Morrison,  9  Penr.  & 
W.  1«. 

Eng. — Hambly  v.  Trott,  Cowp.  .371, 
98  Reprint  1186. 

89.  U.  S.— Henshaw  v.  MlUer,  17 
How.  212.  16  I*  ed,  222. 

Arts.— BlUun  v.  Freeman,  6  Aria. 
Mt.  St  F  867. 

Cal.— Harker  t.  Clark,  67  Cal.  246 ; 
Coleman  v.  Wood  worth,  28  Cal.  667. 

111. — Bunker  v.  Green,  48  HI.  248. 

N.  T.— Helnmuller  v.  Gray.  13 
AbbPrNS  299:  People  v.  Oibbfl,  9 
Wend.  29 ;  Snider  v.  Croy,  2  Johns. 
227. 

Vt, — Barrett  v.  f'npf-lancl,  20  Vt 
244  ;  Wrlerht  v.  Ehlreii,  3  D.  Chlpm. 
37. 

Va.— Trfe  V.  Hill.  87  Va.  497.  12  SE 
1052.   24    AmPR   fiSS   an'l  note. 

Wis  — W.-)i>'Uvar'l  V.  Cliica«o,  etc., 
K.  Co..  23  Wis.  400. 

[a]  In  Virginia  iti.  <n,le  provlaion 
that  an  ti'-lu  n  nf  trr.-Ji)ass  or  trespass 
on  the  rdse  mav  Ix'  maintained  by 
or  apain.'^t  a.  inTsoiial  ri'iiresentatlve 
for  fiie  taklnp  or  carryinff  away  of 
nny  unnilp,  or  for  the  waste  or  destnic- 
tln'n  of  nr  liaiTiiiccs  to  iiny  estate  of 
IT  tiN  nt.  is  an  exten&Ion 
of  tilo  statute  o£  4  Edw.  IIX,  and  like 
the  Engllah  statute  It  has  always  re- 
petved  a  liberal  construction.  Lee 
Hill.  87  Va.  497,  12  8E  1062,  24 
AoiSR  668. 

[b]  XboMuisr*— Injury  sus- 
tained by  the  owner  of  personal  prop- 
erty, by  the  larceny  thereof,  necea- 
Barlly  results  In  direct  and  Immediate 
damage  to  his  personal  estate,  and 
hence  the  rlKht  of  action  given  by 
statute  against  the  person  convicted 
of  larceny,  in  favor  of  the  owner  of 
the  property  taken,  survives  the  death 
of  the  owner.  Aylsworth  v.  Curtis, 
19  R.  I.  617.  34  A  1109.  61  AmSR 
786  and  note,  33  LRA  110  and  note. 

[c7  Oanw  of  aotloa  ag«in>t  olll- 
o«  for  iBon«7  paid  nnder  protast^ 
A  cause  of  action  to  recover  from  a 
collector  of  internal  revenue  a  sum 
alleged  to  have  been  paid  him  under 
protest  to  protect  property  from  un- 
lawful seizure  for  Illegal  taxes  sur- 
vives the  death  of  defendant,  both  at 
the  common  law  and  under  Va.  Code 
(1887)  I  2656,  providing  that  "tres- 
pass or  trespass  on  the  case  may  be 
maintained  oy  or  against  a  personal 
representative  for  the  taking  or  carry- 
ing away  any  goods,  or  for  the  waste 
or  destruction  of  or  damage  to  any 


estate  of  or  by  his  decedent."  Patton 
V.'  Brady,  184  U.  S.  608,  612,  22  SCt 
498,  46  L  6d.  713. 

[d]  SeinM  of  oxunpt  pcopartT' — 
In  Colorado  It  has  been  held  that 
an  action  against  an  ofDcer  for  seizure 
of  exempt  property  under  process  is 
for  a  personal  tort,  and  therefore  does 
not  survive  to  or  against  personal 
representatives  imder  Gen.  8t.  I  3635, 
providing  that  "all  actions  at  law 
whatsoever,  save  and  except  actions 
on  the  case  for  slander  or  libel,  or 
trespass  for  Injuries  done  to  the  per- 
son, and  actions  brought  for  the  re- 
covery of  real  estate,  shall  survive 
to  and  against  executors  and  adminis- 
trators." Mumford  v.-  Wright,  12 
Colo.  A.  214,  66  P  744,  74B. 

40.  WUIard  v.  Mohn,  (N.  D.)  189 
NW  981  [cit  Cyc]. 

41.  111. — Strauss  v.  Merchants*  L. 
ft  T.  Co.,  119  III.  A.  588  ;  McCrory  v. 
Hamilton.  39   III.  A.  490. 

Md.— -Flflter  v.  Beall,  1  Harr.  &  J. 
81. 

Mam. — Mellen  v.  'Baldwin,  4  Mass. 
480  :  Pitts  V.  Hale,  8  Mass.  321. 

Mo. — Kingsbury  v.  Lane,  21  Mo.  116. 

N.  T. — Potter  v.  Van  Vranken,  36 
N.  T.  619 ;  Emerson  v.  Bleakley,  2 
Abb.  Dec.  22,  2  TraAscr.  A  171.  3 
Transcr.  A.  100,  41  HowPr  511, 
6  AbbPrNS  350  ;  Lahey  v.  Brady,  1 
Daly  448  ;  Hopkins  v.  Adams,  5  AbbPr 
351 ;  Webbers  v.  Underbill,  19  Wend. 
447.  But  see  Burkle  v.  Luce,  1  N.  Y. 
163  (where  an  action  of  replevin  was 
held  to  abate  on  the  death  of  plain- 
tiff). 

Pa. — Reist  V,  Hellbrenner,  11  Serg. 
&  R.  131. 

S.  C— Miller  V.  Tollison,  6  S.  C.  Eq. 
146,  14  AmD  712.  But  see  Miller  v. 
Langton.  16  S.  C.  L.  131. 

Vt— Wrlfht  V.  Eldred.  2  D.  Chlpm. 
S7. 

Bng. — Sale  Coventry,  And.  241, 
12S  Reprint  461;  Rutland  v.  Rutland, 
Cro.  Efls.  877,  78  Reprint  624;  Ber- 
wick V.  Andrews,  2  Ld.  Raym.  971,  92 
Reprint  147. 

42.  Emerson  v.  Bleakley.  2  Abb. 
Dec  (N,  Y.)  22,  2  Transcr.  A.  171,  3 
Transcr.  A.  100,  5  AbbPrNS  350.  41 
HowPr  611  (an  action  brought  by  an 
assignee  for  the  benefit  of  creditors, 
to  recover  from  a  sheriff  for  the  tor- 
tious taking  of  assets). 

43.  Me. — Merrltt  v,  Lumbert.  8  Me. 
128 

Mass. — Badlam  v.  Tucker.  1  Pick. 
284;  Melten  v.  Baldwin.  4  Mass.  480; 
Pitts  v.  Hate.  3  Moss.  321. 

Mo. — Rector  v.  Chevalier.  1  Mo.  345. 

N.  Y. — Potter  v.  Van  Vranken.  36 
N.  Y.  619;  Lahey  v.  Brady,  1  Daly 
443  ;  Hopkins  >.  Adams,  6  AbbPr  351 ; 
Bumham  v.  Brennan,  60  HowPr  310 ; 
Webber  v.  Underbill,  19  Wend.  447. 

Eng. — Hambly  v.  Trott,  Cowp.  871, 
98  Reprint  1136. 

44.  Dak.— O'Neill  v.  Murry,  6  Dak. 
107.  50  NW  619. 

III. — McCrory  v.  Hamilton,  39  III. 
A.  490;  Wehr  v.  Brooks,  21  ni.  A.  116. 


Me. — Hooper  v.  Gorham,  46  Me.  209. 

Mo. — ^Kln^bury  v.  Lane,  31  Uo.  115; 
DoerlnK  T.  Kenamore,  S<  Mo.  A.  147. 

N.  Y. — ^Roberta  v.  Marseoi,  23  Hnn 
486. 

Pa. — Keite  v.  Boyd,  16  Berg.  A  R. 
300. 

R.  I. — Aylsworth  v.  CurOe,  19  B.  I. 
517,  84  A  1109,  61  AmSR  786,  and 
note  88  LRA  110  and  note. 

S.  C. — Talvande  v.  Crlpps,  IS  S.  C. 
I*  164. 

Vt — Needham  v.  Grand  Trunk  It- 
Co..  38  Vt.  294  ;  Bellows  v.  Allen,  22 
Vt.  108  ;  Wright  v.  Eldred,  2  D.  Chlpm, 
37. 

See  also  Rogers  v.  Wln<loe%  48 
Mich.  628,  12  NW  8S2. 

[a]  Bnrwtnl  of  omiteicttlatiw  —In 
an  action  of  replevin  wbere  defendant 
answered  setting  up  a  counterclaim 
based  on 'the  ground  that  the  taking 
of  the  goods  by  the  aherUt  and  their 
delivery  to  plalntiflT  was  wrongful,  it 
was  held  that  on  the  death  of  defend- 
ant the  cause  of  action  on  which  the 
counterclaim  was  based  survived. 
O'Neill  v.  Murry,  6  bak.  107,  faO  NW 
619. 

46.  Trigg  V.  Conway,  24  F.  Caa. 
No.  14.173,  Hempst  711 ;  Potter  v.  Van 
Vranken.  36  N.  Y.  619 ;  Smith  v. 
Walker,  4  N.  C.  223. 

46.  Daniel  v.  Cobb,  3  N.  C.  85; 
Hunt  V.  Martin,  8  Gratt  (49  Va.) 
578  ;  Catlett  v  Russell,  6  t*!Kh  (35 
Va.)  344  ;  Allen  v.  Harlan.  6  Leijih 
(38  Va.)  42.  29  AmD  206:  Wheatley 
V.  Lane,  1  Saund.  216  note  1.  86  R^ 
print  228  ;  Brooke  Abr.  tit  DetlnUb  19; 
8  Vlner  Abr.  tit  Detinue,  D  pi  1.  4. 
Compare  McDermott  v.  Doyle,  17  Mo. 
362 ;  Jones  v.  LIttlefleld,  3  YcrK. 
(Tenn.)  133. 

[a]  In  XisBoitrl,  the  contrary 
held.  In  McDermott  v.  Doyle,  17  Ho. 
362.  366,  which  was  an  action  of  de- 
tinue. The  court  holding  that  the  action 
did  not  survive  on  the  death  of  de- 
fendant, said :  "Our  statute  concern- 
ing administration,  article  2,  section 
24,  Digest  1886,  provides  that,  for 
wrongs  done  to  the  property,  rights 
or  Interest  of  another,  for  which  to 
action  might  be  maintained  against 
the  wrongdoer,  such  action  may  tm 
brought  by  the  person  Injured,  or 
after  his  death,  by  his  executor  or 
administrator  against  such  wrongdoer, 
and  after  his  death,  against  his  execu- 
tors or  administrators.  In  the  same 
manner,  and  with  the  like  effect.  In  &U 
respects,  as  actions  founded  on  con- 
tract.' This  statute  changes  materi- 
ally the  common  law.  The  old  rule 
of  actio  personalis  morltur  cum  per- 
sona, la  no  longer  of  binding  force  in 
Its  full  extent.  We  see,  "for  wrowts 
to  property,  rights  and  Interest.'  per- 
sonal actions  do  not  give  way  to  the 
death  of  the  person.  Then  the  detain- 
ing and  loss  to  the  plaintiff  of  the 
negro  man  In  this  case,  was  a  wrong 
for  which  he  had  a  remedy  against 
the  estate  of  the  wrongdoer.  Bui 
this  remedy  against  bis  admlnlstrttors 
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not  sturive;*^  bat  under  the  statutes  in  England, 
Canada,  and  the  United  States,  providing  for  sur- 
rtval  of  a  eaus^  of  action  for  the  wrongful  taking 
or  conversion  of  personal  property,  or  for  injuries 
to  property  or  estate,  etc.,  a  cause  of  action  for 
the  conversion  of  personal  property  survives  the 
death  of  either  party.** 

351]  (f)  Deraatavit  by  Exacntor  or  Admin- 
iitrator.  At  common  law  a  cause  of  aetion  or  a 
scire  faeiasasu^esting  a  devastavit  by  an  executor 
or  administrator  does  not  survive  against  his  per- 
sonal representatives;"  but  under  the  liberal  con- 
struction given  the  statute  of  4  Edward  III,  and 
coder  statutes  ini  this  country,  such  a  cause  of  ac- 
tion was  held  to  survive."" 

352]  (g)  Trial  of  Bight  of  Property.  It  has 
been  held  that,  if  a  plaintiff  in  execution  dies  pend- 
ing a  statutory  trial  of  the  right  of  property,  the 
proceeding  may  be  revived  in  uie  name  of  his  per- 
sonal representative.'^ 


mmy  not  be  detinue.  If  the  negro 
man  la  In  tbe  poaoeaolon  of  the  ad- 
miBlstratOT*  he  may  be  liable  In  hla 
Individual  oapaeltr.  If  he  refusea  on 
drmaDd  to  give  him  up;  or  the  plain- 
tiff mar  waive  the  tort,  and  proceed 
asainst  the  estate  for  the  value  of 
the  ncKTO.  All  that  this  court  save 
is,  that  the  preaent  action  cannot  be 
revived  against  an  administrator.'' 

47.  U.  S.—V.  &  V.  Daniel,  6  How. 
n.  12  K  ed.  323. 

Iowa. — Shafer  v.  Grimes,  23  Iowa 
sso. 

Mass. — Hellen  v.  Baldwin,  4  Mass. 
480  :  Barnard  v.  Harrington.  3  Mass. 
!S8.  But  see  Towle  v.  Lovet,  6  Mass. 
194  (where  It  was  held  that  an  action 
for  the  conversion  of  title  deeds  aur- 
Tired  at  common  law).  _ 

Pa.— Hench  v.  Metser,  «  Bvrg.  *  R. 

S.  C.— Chaplin  v.  Barrett.  46  S.  C. 
L.  284,  7S  AmD  ?S1. 
Temn. — Cherry  v.  Hardin,  4  Hetek. 

U9. 

EnB. — ^Hambly  v.  Trott,  Cowp.  371, 
)S  Reprint  113S :  Dacres  v.  Duncomb, 
1  Vent.  236,  86  Reprint  IfiS. 

48.  U.  S. — Patton  v.  Brady.  184  U. 
8.  <08.  22  set  493,  4«  U  ed.  71S ; 
Portland  Oold  Mln.  Co.  v.  Stratton. 
19«  Fed.  714. 

Ala. — Jenkins  v.  McConIco,  26  Ala. 
213 :  Locke  v.  Garrett,  16  Ala.  698  ; 
Nations  v.  Hawkins.  11  Ala.  859; 
.Settles  V.  Bamett.  8  Port  131. 

Ark. — Bubanks  V.  Dobbe,  4  Ark.  ITt. 

Cal. — Col^nan  v.  Woodwort)),  28 
Cal.  567. 

Conn. — KIrfcy  v.  Clark,  1  Root  889. 

Ga. — Woods  v.  Howell,  17  Ga.  495  : 
Parrott  v.  Dublgnon,  T.  U.  P.  Charlt 
SCI. 

He. — ^Hooper  v.  Oorham,  46  Me.  809. 

Mass. — ^Devlin  v.  Houghton.  202 
Mass  TS,  as  NE  B80 ;  Hajnir  v.  Norton, 
188  Has*.  47.  78  NB  1078 :  Towle  v. 
I»\-«t,  «  Mftaa.  >94.  .And  see  Chase  v. 
Fits.  ISS  Mmaa.  tS9 ;  Otis  v.  Blxby,  9 
Maiw-  520.   

MIcli. — ^Ro«era  v.  Wlndoea,  48  Mich. 
I!8.- 12  NW  882. 

N.  J. — Terhune  v.  Bray,  16  K.  J.  U 
13. 

N.  T. — Mulligan  V.  O'Brien,  S8  Misc. 
4.  101  7fY8  911  Caff  119  App.  Dlv.  386. 

m  NTS  soil- 

S.  C. — Wear©  v.  Burm.  32  N.  C. 
1«>:  Avery  v.  Moore,  2  N.  C.  862,  1 
AmD  560;  Clark  v.  Kenan,  2  N.  C. 
»!:  McKinnle  v.  Ollphant.  2  M.  C.  3. 

Pa. — Scbott  v.  Sage,  4  Phlla.  87. 

R.  I. — ^Aylsworth  v.  Curtis,  19  R  I. 
(IT.  34  A  1109.  61  AmSR  78fi  and 
tote.  S3  LRA  110  and  note. 

Tenn. — Douglass  v.  Morford,  7  Yerg. 

Vt — Needham  v.  Grand  Trunk  R. 
Cn..  38  Vt.  294 ;  Bellows  v.  Allen,  22 
Ti  188. 

Can.— Frederick  v.  Olbeon,  37  N.  B. 
Ste  anpra.  1 1  S4S,  S04,  tW. 


Waiver  of  tort  see  aupil  i  S41. 

[a]  OoaTMTiion  of  wlfe^  sapazmte 
property wife's  right  of  acuon  is 
suspended  during  coverture,  but  If  ahe 
survives  her  husband  she  may  sue  his 
personal  reiHresentatlves  for  a  conver- 
sion of  her  separate  property;  or  If 
the  husband  survive,  her  personal  rep- 
resentatives may  sue  hun  for  such 
wrong.  Jenkins  v.  McConlco.  26  Ala. 
213. 

[b]  Conversion  of  bonds  and  mort- 
faffes^In  Terhune  v.  Bray,  16  X.  J. 
L.  53,  54,  which  was  an  action  of 
trover  atralnst  the  personal  represen- 
tatives of  a  decedent  for  the  conver- 
sion of  bonds  and  mortgages  by  the 
decedent,  the  court  said :  ^'The  prin- 
cipal question  Is.  whether  under  our 
statute,  an  action  of  trover  for  a 
bond  and  mortgage,  will  He  against 
executors,  on  a  conversion  by  their 
testator.  That  such  an  action  would 
not  lie  at  the  common  law,  has  al- 
ways, I  believe,  been  conceded,  since 
the  case  of  Hambly  v.  Trott,  Cowp. 
R.  871,  98  Reprint  1136;  but  If 
bonds  and  mortgages  are  'goods  or 
chattels,'  then  I  do  not  see  how  we 
can  get  over  the  plain  words  of  our 
statute,  even  if  we  were  Inclined  to 
do  so.  Its  language  is  as  follows : 
'That  where  any  testator  or  intestate, 
ehall  In  his  or  her  lifetime,  have 
taken  or  carried  away,  or  converted 
to  hia  or  her  use,  the  goods  or  chat- 
tels, of  any  person  or  persons ;  such 
person  or  persons,  his  or  her  execu- 
tors, or  admIni5trators,'8hal1  have  and 
maintain  the  same  action  against  the 
executors  or  administrators  of  such 
testator  or  Intestate,  as  he,  she  or 
they  might  have  had  or  maintained 
against  such  testator  or  Intestate,  and 
shall  have  the  like  remedy  and  pro- 
cess, etc.' " 

[cl  Id  ability  of  a  dlreotor  for  mis- 
appropriation of  corporate  assets  sur- 
vives under  the  Wisconsin  statute, 
lilndemann  v.  Rusk.  125  Wla  210. 
104  NW  119.    See  also  supra  I  318. 

40.  Conrad  v.  Dalton,  14  H.  C.  261 : 
Orlfflth  V.  BMsly,  10  Terg.  (Tenn.) 
434  (same  rule  in  Tennessee). 

60;.  Hlgglns  V.  Breen,  9  Mo.  497; 
Berwick  v.  Andrewa,  1  Salk.  814.  91 
Reprint  277.  And  see  Clopton  v. 
Haughton,  57  Miss.  787  ;  Ten  Byck  v. 
Runk,  81  N.  J.  U  428. 

[a]  In  vorth  Oarollaa  It  seems 
that  a  cause  of  action  against  an 
executor  for  a  devastavit  In  falling 
to  take  out  letters  In  a  foreign  state, 
for  the  purpose  of  suing  there  for  a 
debt  due  to  the  deceased,  survives 
against  the  administrators  of  such 
executor.  Helme  v.  Sanders,  10  N.  C. 
663. 

61.   Gayte  v.  Bancroft,  22  Ala.  316. 

63.    See  supra  (  8S9. 

6X  May  V.  Logan  County,  80  Fed. 
260.    Bee  supra  II  804.  806.  840. 

AoMoa  fov  peMltar  aMea  see  mffa 
I  406. 


[i  353]  (h)  Infringonest  of  Patent,  Tradft-Uai^ 
or  Oopyzight.  An  action  or  cause  o£  action  at  law 
for  damages  for  infringement  of  a  patent,  oopy- 
right,  or  trade-mark,  being  for  tort,  would  not  sur- 
vive at  common  law;"'  but  it  is  otherwise  under 
statutes  praserring  actions  and  causes  of  aetion  for 
injury  to  property  or  estate.'"  Generally,  how- 
ever, suits  for  infringement  are  brought  in  equity 
for  injunction  and  accounting  or  damages,  and  it 
is  well  settled  that  such  a  suit  or  cause  of  action 
survives  in  favw  of  fud  agunst  personal  represen- 
tatives." 

[$  354]  (i)  Interference  with  Business,  Wnmg- 
fnl  Attachment  or  ZnjnncUon.  and  Similar  Wrongs. 

'Unless  preserved  by  statute  actions  or  causes  of  ac- 
tion for  wrongful  interference  with  one's  business,, 
malicious  prosecution  of  a  civil  action,  malicious  or 
wrongful  attachment  or  injunction,  and  similar 
wrongs,  although  resulting  in  damage  to  property  or 
estate,  do  not  survive  tbe  death  of  either  porty."^ 

a*.    See  tnfra  1  409.  ' 
66.  111.— Jones  V.  Barram,  217  111. 
881,  76  NE  606  [aft  119  III.  A.  4761 ; 
Dempster  v.  iMttSlng.  166  lit  A.  2<1. 
lA. — Jones  V.  Hosa,  29  La.  Ann.  684. 
8.  C— Jenkins  v.  Bennett,  40  8.  C 
398.  18  8E  929. 

Va. — Mampower  v.  Bristol,  94  Va. 
787.  27  SB  681. 

Wash. — Slauson  v.  Schwabacher,  4 
Wash.  783,  81  P  329,  21  AmSR  948. 

W.  Va.— Porter  v.  Uack,  60  W.  Va. 
681,  40  SE  469. 

[a]  KaUedons  pro— cation,  although 
affecting  property  and  business.  H 
such  a  personal  wrong  that  kn  action 
therefor,  sounding  In  consequential 
and  punitive  damages,  does  not  sur- 
vive to  the  personal  representative. 
Porter  V.  Mack.  50  W.  Va.  681,  40 
SE  469.    See  Infra  |  883. 

[b]  ItttarfetewM  with  business. — 
An  action  to  recover  for  an  alleged 
tort  In  hindering,  Injurtng,  and  Inter- 
fering with  plalntifTs  bustneaa  does 
not  survive  the  death  of  defendant,  at 
common  law  or  by  virtue  of  Hurd 
Rev.  St  (1903)  c  8  |  122,  excepting 
actions  of.  slander  and  libel :  the  cause 
of  action  alleged  being  to  a  certain 
extent  In  the  nature  of  on  alleged 
slander  against  plalntllTs  busln^a. 
Jones  V.  Bamun.  fl?  III.  881.  76  NB 
606  [aff  119  inT  A.  476]. 

[c]  Mallolons  Injury  to  oredlt.— . 
A  cause  of  action  In'  favor  of  a  bid- 
der at  a  Judicial  sale  for  damages  for 
malicious  outrage  and  Indignity  and 
Inquiry  to  his  credit,  caused  by  the 
refusal  of  the  person  making  the  sale 
to  accept  security,  doea  not  survive 
against  tbe  heirs  or  personal  repre- 
sentatives of  the  wrongdoer.  Jones 
V.  Hosa,  29  La.  Ann.  684^ 

[d]  Mall  dons  levr  of  attaehmenk 
»An  action  against  an  attaching 
creditor  and  a  sheriff,  for  the  mali- 
cious levying  of  a  writ  of  attach- 
ment on  the  goods  of  plalntUf.  being 
for  a  mere  personal  tort,  does  not 
survive.  Slanson  v.  Schwabacher.  4 
Wash.  782.  81  P  829,  81  AmSR  948. 

[e]  Hallixloin  InjUBotion.— Under 
Va.  Code  I  2866,  declaring  that  an  ac- 
tion of  case  "for  the  waste  or  de- 
struction of,  or  damage  to,  any  estate 
of"  decedent  survives,  an  action  of 
case  for  damages  for  the  malicious 
suing  out  of  an  Injunction  against 
plaintiff,  whereby  the  operation  of  his 
mill  was  suspended,  does  not  survive, 
since  the  damage  mentioned  in  the 
statute  must  be  direct,  and  not  c<Hise- 
quentlal.  Mumpower  v.  Bristol,  94 
Ve,  737,  27  SE  581.  See  also  Demp- 
ster V.  Lansing,  1«6  111.  A.  261  (hold- 
ing that  a  proceeding  to  assess  dam- 
ages upon  the  dissolution  of  an  In- 
junction does  not  survive  either  In 
favor  of  the  representatives  of  the 
party  moving  for  the  assessment  or 
against  the  executors  of  the  parties 
against  whom  the  aaeesament  la 
■ought). 
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ABATEMENT  AND  REVIVAL 


[§§  354^ 


-But  nnder  some  statutes  such  eaases  of  action  have 
been  held  to  survive."* 

355]  (j)  Entidnf  Away  Serrant,  The  cause 
of  acti'on  for  enticing;  away  the  servant  of  another^ 
being  for  tort,  does  not  survive,  unless  it  is  pre- 
served from  abatement  by  statute."' 

[(  356]  (3)  Seal  Property"^— (a)  In  General; 
Trespass.  Under  the  common  lav  a  cause  of  action 
for  trespass  or  other  injnry  to  real  property  does 
not  survive  the  death  of  either  party  and  it  is 
generally  immaterial  whether  or  not  the  wrongdoer 


has  derived  any  benefit  from  his  acts nor  did  the 
statute  of  4  Edward  III  change  the  law  in  this  ro 
gard  but  by  later  statute"'  the  personal  representa- 
tive was  given  a  remedy  for  injuries  to  the  realty.'^' 
Such  a  cause  of  action  also  survives  in  Canaditf" 
and  nnder  the  statutes  in  the  United  States  it  is 
now  the  general  doctrine  that  a  cause  of  action  in 
trespass  and  all  other  causes  of  action  arising  from 
injuries  to  real  estate  survive  the  death  of  either 


[f]    ExpmiM  of  giojokeOmm  ralt^ 

An  executor  cannot  maintain  an  ac- 
tion on  the  case  for  expenses  incurred 
by  his  testator  In  defending  a  ground- 
less suit.    Demingr  v.  Ta^or,  1  Day 

(Conn.) 

[gi    Pr«v«iitlii«    pcxfozmaiw*  of 

oontraot^-In  Jenkins  v.  Bennett.  40 
S.  C.  393,  18  SB  929,  where  the  com- 
plaint   allegecl    a    contract  between 

Jilalntlff  and  defendant,  and  that  de- 
endant  had  prevented  plaintiff  from 
perCormlne  his  part  of  said  contract, 
and  sought  to  recover  dam^es  for 
the  loss  of  prospective  profits,  It  was 
held  that  the  cause  of  action  was  in 
tort,  and  did  not  survive  the  death  of 
defendant 

[h]  ohatnuUda  of  esMBtknu— A. 
cause  of  action  for  a  fraudulent  con- 
spiracy between  an  attorney  and  his 
client  to  obstruct  an  execution,  by 
which  plaintiff  was  prevented  from  ob- 
taining \  payment  of  his  Judgment, 
.does  not  survive.  Jenks  v.  Hoag,  179 
Mass.  S83.  61  NE  221. 

se.  Union  Mill  Co.  v.  Pren«ler,  100 
Iowa  640,  69  NW  876. 

[a]  Wrongful  attaohnwat^In  Iowa 
the  right  of  action  for  a  wrongful 
attachment  survives  plaintiff's  death. 
Union  Mill  Co.  v.  Prenzler,  100'  Iowa 
640,  69  NW  876. 

[  b  ]  Wrongfully  proonxlnr  appolat- 
neut  of  reoelver^Under  Code  Civ. 
Proc.  i  2733,  providing  that  any  per- 
son may  sue  the  executor  of  a  de- 
cedent who.  In  his  lifetime,  has  wasted, 
destroyed,  or  converted  the  goods  of 
such  person,  an  action  may  be  brought 
against  an  executor  for  damages 
caused  by  the  act  of  his  decedent  In 
wrongfully  procuring  the  appointment 
of  a  receiver  for  a  going  and  solvent 
corporation,  Thornton-Thomas  Mer- 
cantile Ca  v.  Bretherton.  82  Mont  80, 
80  P  10. 

rc]  DamafSB  .oanMS  hr  injunction. 

—In  Texas  it  seems  that  an  action 
for  damages  caused  by  an  Injunction, 
which  affected  the  credit  and  stand- 
ing of  defendant,  does  not  abate  by 
his  death.  Jordan  v.  David,  20  Tex. 
712. 

[d]  Action  arnlnrt  partners  for 
wrongful  Injnnotlon^— A  right  to  dam- 
ages for  the  wrongful  suing  out  of  an 
Injunction  survives  the  death  of  a 
member  of  a  partnership  against 
which  It  was  sued  out.  FInnegan  v. 
Allen,  60  III.  A.  354.    See  supra  I  276. 

[el  Aotlon  for  oonsplraoy  result- 
iner  in  damages  to  personal  estate  sur- 
vives. Young  V.  Aylesworth,  36  R.  1. 
26  9,  86  A  S  5  6.  And  see  Fenrod  v. 
Morrison,  2  Penr.  &  W.  (Pa.)  126: 
supra  S  346  note  33  [a]. 

67.  Huff  V.  Watkins,  20  S.  C.  477 ; 
Carson  v.  Bryant,  4  S.  C.  L.  159. 
And  see  People  v.  Tioga  C.  PI.,  19 
Wend.  fN.  T.)  72. 

SB.  BeooTsry  of  tmI  property  see 
infra  |  390  et  seq, 

59.  U.  S. — Jones  v.  Van  Zandt,  13 
P.  Cas.  No.  7,504,  4  McLean  604. 

Ala, — Blakeney  v.  Blakeney,  6  Port 
109.  30  AmD  574. 

Cal, — O'Conner  v.  Corbitt,  3  Cal.  270. 

Ga.— Petts  V.  Ison,  11  Ga.  161.  56 
AmD  419. 

Hawaii. — Bishop  T.  Lokana,  6  Ha- 
waii 566. 

III. — Reed  V.  Peoria,  etc..  R.  Co.,  18 
III.  403. 

Ky. — Cowan  v.  Campbell,  17  B.  Men. 
se  AmD  lU. 


Mass. — Loomls  v.  Ives,  16  Pick.  426. 

N,  H. — Forlst  V.  Androscog^n  River 
Imp.  Co.,  52  N.  H.  477. 

N.  Y. — Dlnlnny  v.  Fay.  38  Barb.  18 ; 
Dyckman  v.  Allen,  2  HowPr  17. 

Pa. — Lattiraore  v.  Simmons.  13  Serg. 
A  R.  183  ;  McCalllon  v.  Gegan.  9  Phlla. 
240. 

S.  C— Sims  V.  Davis.  70  a  a  862. 
49  SE  872  (did  not  survive  against 
heirs  of  defendant  prior  to  the  act  of 
1892). 

Tenn. — ^Baker  v.  Donsbee,  7  Helek. 
229. 

Va. — ^Harris  v.  Crenshaw,  3  Rand. 
(24  Va.)  14. 

Wis. — Cotter  v.  Plumer,  72  Wis. 
476.   40  NW  379. 

EJng. — Hambly  v.  Trott,  Cowp.  872, 
88  Reprint  1136  ;  Emerson  v.  Emerson, 
1  Vent  187,  86  Reprint  127. 

And  see  supra  1  389. 

[a]  Restraining  trespana^In  New 
York  an  action  to  restrain  defendant 
from  entering  upon  land  and  cutting 
timber  abates  by  the  death  of  defend- 
ant pending  the  action.  Johnson  v. 
Elwood,  82  N.  Y.  362. 

[b]  Damages  mm  Inotdent  to  in- 
junction.—But  an  action  for  an 
Injunction  In  which,  incidentally, 
damages  for  the  maintenance  of  a  rail- 
road are  demanded  is  not  an  action 
for  trespass,  and  on  the  death  of  plain- 
tiff may  be  revived  In  the  name  of 
his  devisee  and  executor.  Henderson 
V.  New  York  Cent.  R.  Co.,  78  N.  T. 
422 ;  Sanders  v.  New  York  tSl.  R  Co., 
16  Daly  (N.  T.)  288,  7  NTS  841. 

80.  Dlnlnny  v.  F^y,  38  Barb.  <N. 
r.)  18.   But  see  Rabb  v.  Patterson,  42 

8.  C.  628,  20  SE  640,  46  AmSR  743 
(referred  to  Infra  this  section,  note 
66). 

61.  Lattlmore  v.  Simmons,  18  Serg. 
ft  B.  (Pa.)  183;  Hambly  v.  Trott 
Cowp.  872,  98  Reprint  1136.  '  See  supra 
I  348. 

[a]    Ontttng    down  treea^Under 

the  statute  of  4  Edw.  Ill,  It  was 
held  that  trespass  quare  clausum  f re- 
git could  not  be  maintained  by  an 
executor  for  cutting  down  trees,  etc.. 
although  trespass  de  bonis  asportatls 
for  the  same  trees  might  be.  Wilbur 
v.  Gilmore.  21  Pick.  (Mass.)  250  Tclt 
Williams  v.  Breedon,  1  B.  ft  P.  329, 
126  Reprint  932  ;  Emerson  v.  Emerson, 

1  Vent  187,  86  Reprint  127;  Le  Mason 
V.  Dixon,  W.  Jones  173,  82  Reprint  92], 
To  the  same  effect  Jones  v.  Hoar, 
6  Pick.  (Mass.)  286  ;  Little  v.  Conant, 

2  Pick.    (Mass.)  527  :  Cooper  v.  Crane, 

9.  N.  J.  L.  173;  Harablv  v.  Trott. 
Cowp.  372,  98  Reprint  1136.  Trespass 
quare  clausum  fregit  Is  not  converted 
Into  an  action  de  bonis  asportatls  and 
thus  made  to  survive  by  an  allegation 
in  the  declaration  that  trees  cut  were 
carried  away.  HIehtIs  v.  Crenshaw,  8 
Rand.  (24  Va.)  14. 

69.   St  8  ft  4  Wra.  TV  c  42. 

63.  Howcott  V,  Warren,  29  N.  C. 
20.    See  supra  |I  804,  348.  . 

64.  Grant  v.  Wolfe.  32  N.  S.  444  ; 
Miller  V.  Corkum,  38  N.  S.  268. 

66.  U.  S. — Great  Western  Mln.,  etc, 
Co.  V.  Harris,  9$  Fed.  603;  Henderson 
V.  Henshall,  64  Fed.  320,  4  CCA  357. 

Ala.~Nettles  v.  Harnett,  8  Port. 
181. 

Cal.— Halght  v.  Green.  19  Cal.  118. 
And  see  Ciueman  V.  Woodworth,  28 
Cal.  567.  _ 

Conn. — Oriswold  v.  Brown,  l  Day 
180,  2  AmD  71. 


Ind. — Pittsburgh,  etc.,  R.  Co.  v. 
Swinney,  97  Ind.  686.  Compare  Harsh- 
barger  y.  Midland  H.  Co.,  131  Ind. 
177.  27  NE  352,  80  NB  1083. 

Ky.—Lynn  v.  Lisk,  9  B.  Mon.  13S. 

Md. — Baltimore  Belt  B.  Co.  v.  Bat- 
tler, 106  Md.  264,  65  A  762;  Kranerly 
v.  Wilson,  1  Md.  102. 

Masa. — NeUKm  Theatre  Co.  v.  Nel- 
stm,  102  NE!  926:  Goodrldge  v.  Rogers, 
22  PIbk.  496:  Wilbur  t.  Ollmore,  21 
Pick.  250;  Boj^ton  v.  Rees,  9  Pick- 
528.  > 

Miss. — Illinois  Cent.  R.  Co.  v.  Pen- 
dergrass,  69  Miss.  425,  12  S  954 : 
Vlcfcsburg,  etc.,  R.  Co.  v.  Phillips.  61 
Miss.  693,  2  S  537;  New  Orleans,  etc, 
R.  Co.  V.  Moye.  30  Miss.  374. 

Mo. — Muslck  V. ,  Kansas  City,  etc, 
R.  Co.,  114  Mo.  309,  21  SW  491;  Sny- 
der V.  Wabash,  etc.,  R.  Co.,  86  Mo. 
613;  Clark  v.  Hannibal,  etc,  R.  Co., 
36  Mo.  202;  Proust  v.  Bruton,  15  Mo. 
619. 

N.  H. — Porist  v.  Androscoggin 
River  Imp.  Co„  52  N.  H.  477. 

N.  J, — Ten  Eyck  v.  Runk,  31  N.  J. 
L.  428. 

N.  Y. — Matthews  V.  Delaware,  eit. 
Canal  Co.,  20  Hun  427:  Miller  v. 
Young,  9  Hun  122.  36  NYS  643;  Dln- 
lnny V.  Fay,  38  Barb.  18;  Helnmuller 
v.  Gray,  13  AbbPrNS  299;  Matter  of 
Renwick.  2  Bradf.  Surr.  80. 

N.  C— Shields  V.  Lawrence,  72  N. 
C.  43;  Howcott  v.  Warren,  29  N.  C 
20. 

 Oh. — ^Unlon  Sav.  Bank,  etc.,  Co.  v. 

Western  Union  Tel.  Co.,  79  Oh.  St  89. 
86  NB  478,  128  AmSR  676  and  note: 
Russel  V.  Sunbury,  37  Oh.  St.  372,  41 
AmR  423. 

g^Pa.— McCalllon  v.  Oegan.  9  Phllo. 

R.  T.— Randall  v.  Brayton.  26  R.  I. 
233.  68  A  734;  Aylsworth  v.  Curtis. 
19  R.  I.  517.  84  A  1109,  61  ATnSR  785 
and  note,  33  LRA  110  and  note;  Al- 
drich  v.  Howard,  8  R.  I.  126. 

S.  C. — Duke  v.  Postal  Tel.  Cable  Co., 
71  S.  C.  95,  50  SE  675  (action  for 
trespass  on  real  estate  in  erecting  a 
telegraph  pole  survives  to  him  at  law) : 
Sims  v.  Davis.  70  S.  C.  362,  49  SE 
872:  Allen  v.  Union  Oil.  etc..  Co.,  59 
S.  C.  571,  38  SE  274.  But  it  has  been 
held  In  this  state  that  a  cause  of 
action  arising  from  one's  trespass  on 
land  does  not  survive  against  hi.s 
executrix  except  to  the  extent  of 
enabling  a  recovery  for  the  amouni 
which  actually  Inured  to  the  beneflt 
of  the  estate  from  the  trespass.  Rabb 
V.  Patterson.  42  S.  C.  628,  20  SB  640, 
46  AmSR  743. 

Tex. — Texas,  etc,  R.  Co.,  v.  Smith. 
35  Tex.  Civ.  A.  351,  80  SW  247  (hold- 
ing that  a  cause  of  action  for  an 
Injury  to  real  estate  survives  the 
owner's  death  and  passes  to  bis 
heirs).  But  see  Withers  v.  Burkett, 
16  Fed.  86.  4  Woods  836  (holding  that 
by  the  common  law  and  by  the  stat- 
ute law  of  the  state  of  Texas  neither 
a  devisee  of  real  estate  nor  the  uni- 
versal legatee  of  the  testator  can 
bring  or  maintain  an  action  for  dsm- 
ages  for  a  trespass  committed  on  said 
real  estate  during  the  life  of  the 
testator). 

Vt. — Needham  v.  Grand  Trunk  R 
Co.,  38  Vt  294;  Bellows  v.  Allen,  » 
vt.  108;  Barrett  v.  Copeland,  20  TL 
244.  . 

Wash. — Seward  v.  Spokane  etd  It- 
Co.,  64  Waah^l6.  11?  P,26l. 
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[i  357]  (b)  Knisances  in  OeneraL**  The  stata- 
tory  rule  that  causes  of  action  for  injuries  to  real 
property  survive  to  and  against  personal  repre^nta- 
tives  apjdies  to  injuries  to  real  property  from  the 
maintenance  of  a  nuisance.'*'  But  in  the  absence  of 
a  statute  an  actidn  or  cause  of  action  to  recover 
damages  from  a  nuisance  abates.*"*  ' 

[i  358]  (c)  Obsbrnctlon  of  EaaemaBt.  Under 
SQch  statutes  a  cause  of  action  for  obstruction  of  a 
right  of  way  or  other  easement  ffarvives.*" 

359]  (d)  Obstmctiott  or  Diversion  of  Water 
or  Watwconrae.  And  a  cause  of  action  for  dam- 
ages caused  by  the  obstruction  or  diversion  of  a 
spring  or  watercourse  generally  survives  under  the 
statutes,"*  although  not  at  common  law/^ 

360]    (e)  Flowing  Lands.    In  some  of  the 


states  causes  of  action  arising  from  the  wrongful 
flowing  of  another's  land,  by  the  erection  of  dams 
or  otherwise,  have  'been  held  to  survive,  under  the 
statutes,  in  favor  of  and  against  personal  represen- 
tatives," while  in  others  it  has  been  held  that  the 
common-law  rule  prevailed,  and  such  rights  of  ac- 
tion abated." 

361]  .  (f )  Waste.  An  action  or  cause  of  action 
at  law  to  recover  actual  damages  for  waste  survives 
the  death  of  the  wrongdoer,  under  a  statute  pro- 
viding for  survival  Af  actions  of  trespass  or  of  tres- 
pass on  the  case  for  injuries  to  real  or  personal 
property.'*  But  it  does  not  survive  at  common 
law ajid  such  an  action,  when  based  upon  a  statute 
of  a  penal  character,  has  been  held  not  to  be  within 
the  statute  providing  for  survival  of  actions.** 


wis. — Cotter  v.  Plumer.  72  "Wis. 
476.  40  NW  379;  Woodward  V.  Cftl- 
cago,  etc.,  R.  Co.,  23  Wla.  400. 

[a]  Xa  XentiKdcr  it  was  held  that 
the  act  of  1812,  providlnr  tor  the  sur- 
vival of  causes  of  action,  embraced 
actions  for  personal  Injuries  only, 
and  did  not  apply  to  causes  of  action 
for  injuries  to  real  estate.  Cowan  v. 
Campl>ell.  17  B.  Mon.  522,  66  AmD 
1S4:  Kennedy  v.  McAfee,  1  Litt.  169. 
But  in  Lynn  v.  Sisk,  9  B.  Mon.  135, 
it  was  held  that  the  act  of  1842  <3 
St.  L..  573>  gave  a  remedy  to  and 
against  executors  for  Injuries  to  real 
€state  committed  In  ^he  lifetime  of 
their  testators. 

lb]     Cnttiiiff  oanrlAff  away 

ttuhMT. — Under  the  Wisconsin  stat- 
ute, by  which  an  action  for  damages 
done  to  real  or  personal  estate  sur- 
vives the  death  of  the  trespasser  or 
uTongdoer.  and  may  be  prosecuted  to 
Jadgment  against  his  executor  or  ad- 
ministrator, an  action  to  recover  dam- 
ages for  the  wrongful  cutting  of  a 
quantity  of  timber  owned  by  plaintiff, 
ind  the  removal  of  the  same  from 
his  land,  does  not  abate  by  the  death 
of  defendant.  Cotter  v.  Plumer,  72 
WU.  476,  40  NW  379. 

[c]  SnrvlTal  of  caw*  of  action  and 
«f  action  dlstliignlslMd. — (l)  In  Ala- 
bama it  was  held  In  an  early  case 
that  the  statute  of  1826,  providing 
for  the  revival  of  actions  of  trespass, 
did  not  authorise  the  commencement 
of  an  action  of  trespass  quare  claus- 
Qm  fregit  by  the  personal  represen- 
Ulive  of  a  decedent.  Blakeney  v. 
Blakeney,  6  Port.  109,  30  AmD  574. 
ill  And  in  Tennessee  an  administra- 
tor cannot  bring  an  action  for  tres- 
pass upon  the  lands  of  his  intestate, 
where  the  latter  has  not  commenced 
the  action  In  Ms  lifetime.  Rhodes  V. 
Crutchfield.  7  Lea  618;  Baker  v.  Dans- 
bee.  7  Helsk.  220.  Compare  Winters 
T.  McGhee.  3  Sneed  128.  See  also 
supra  S  306. 

es.  ZnlvzT  to  personal  property 
see  supra  9   346  et  seq. 

Vrwonal  in  Juries  see  Infra  S  372. 

97.  Ind. — Seymour  v,  Cummins, 
119  Ind.  148.  21  NE  649,  5  LRA  12G 
'holding  that  an  action  by  the  owner 
of  land  aga.lnat  a  city  to  recover  dam- 
ares  for  the  construction  of  an  open 
ditch  on  the  street  adjacent  to  his 
property,  whereby  his  real  estate  had 
b«en  depreciated  in  value  and  ren- 
dered uninhabitable,  and  the  means 
of  ingress  a.nd  egress  to  and  from 
said  real  estate  obstructed  survives 
tli«  death  of  plaintiff). 

Md. — Baltimore  Belt  R.  Co.  v.  Sat- 
der,  105  Md.  264.  86  A  752  (holding 
that  an  action  Cor  damages  to  de- 
cedent's property  caused  by  smoke 
ud  vibrations  produced  by  defend- 
ant's passlngr  trains  >did  not  abate 
tipon  her  death,  but  devolved  upon 
her  executor  under  Code  Pub.  Oen. 
Lavs  art  7S  9  25,  relating  to  the 
fnrvival  of  certain  actions). 

Minn. — SlOKgy  Dllworth,  S8  Minn. 
I'l,  3fi  NW  451,  8  AmSR  6&ff  (hold- 
ing that  a  cause  of  action  growlnK 
m  of  th«  oreetion  or  conunnance 


of  a  nuisance  will,  by  virtue  of  the 
statute,  survive  against  the  legal  rep- 
resentatives of  the  party  creating  or 
continuing,  such  nuisance;  but  the 
personal  representatives  of  a  dece- 
dent who  has  created  a  nuisance  are 
not  liable  to  an  action  for  the  main- 
tenance of  such  nuisance  subsequent- 
ly to  bis  death). 

R.  I.— AJdrich  V.  Howard,  8  R.  I. 
125,  86  AmD  615  (holding  that  by 
virtue  of  a  statute  providing  that 
causes  of  actions  and  actions  of  tres- 
pass and  trespass  on  the  case  for 
damages  to  the  person  or  to  real  and 
personal  estate  shall  survive  the 
death  of  plaintiff  or  defendant  there- 
in, an  action  on  the  case  for  erecting 
and  maintaining  a  stable  so  near  a 
hotel  as  to  be  a  nuisance  thereto  sur- 
vives the  death  of  defendant  pending 
the  action  and  may  be  prosecuted 
against  his  personal  representa- 
tive). 

S.  C— Allen  v.  Union  Oil.  etc,  Co. 
59  S.  C.  571,  88  SE  274  (holding  that 
under  a  statute  providing  that  causes 
of  action  for  and  In  respect  to  any 
and  all  injuries  and  trespasses  to  and 
on  real  estate  shall  survive  to  and 
against  personal  representatives  of 
deceased  persons,  an  action  for  caus- 
Ing  sparks,  cinders,  and  particles  of 
lint  cotton  to  fall  on  plaintiffs'  prem- 
ises and  dwelling  so  as  to  expose  the 
buildings  to  the  constant  risk  of  de- 
struction by  Are,  and  rendering  them 
untenantable,  pending  at  the  time  of 
plalntlfTs  death,  does  not  abate,  but 
may  be  continued  by  his  administra- 
tor). 

And  see  the  cases  cited  in  the  fol- 
lowing sections. 

6S.  Upper  '  Appomattox  Co.  v. 
Hardlngs,  11  Qntt.  (52  Va.)  1.  See 
also  Hawkins  v.  Glass,  1  Bibb  (Ky.) 
246;  Thayer  v.  Dudley.  3  Mass.  296 
(holding  that  where  plaintiff  .In  re- 
view dies  pending  the  review,  the 
original  action  being  case  for  special 
damage  from  a  common  nuisance  in 
which  plaintiff  in  review  was  defend- 
ant, his  administrator  cannot  be 
made  a  party  to  the  review). 

69.  Seymour  v.  Cummins,  119  Ind. 
148,  21  KE  549,  5  LRA  126  (referred 
to  supra  note  67;  obstruction  of  ac- 
cess to  and  from  street);  Randall  v. 
Brayton,  26  R.  L  233,  58  A  734  (right 
of  action  for  damages  for  obstruction 
of  right  of  way  survives  death  of 
person  erecting  obstruction);  Allen  v. 
Union  CMl,  etc.,  Co.,  B9  8.  C.  571,  38 
SE  274  (obstruction  of  plaintiff's 
easement  in  the  use  of  a  street  as  an 
access  to  his  premises). 

70.  Brown  v.  Dean,  123  Mass.  254 
(holding  that  a  cause  of  action  for 
obstructing  a  stream  by  the  erection 
of  a  dam,  whereby  the  water  was 
backed  up  on  plalntlfTs  mill,  and  the 
machinery  of  said  mill  was  Injured, 
survived  against  the  personal  repre- 
sentative of  the  wrongdoer  under 
Oen.  St.  127  t  1.  although  It  was  a 
cause  of  action  for  tort,  since  the 
damage  was  done  to  real  or  personal 
estate  within  the  meaning  of  the 
statute);  Miller  v.  Toung,  kThuii  1S2, 


86  NTS  ,643  (holding  that  the  ob- 
struction and  diversion  of  .  water 
flowing  from  a  spring  belonging  to 
plaintiff  Is  an  injury  to  property 
within  the  meaning  of  a  statute  pro- 
viding that  actions  for  wrongs  done 
to  the  property  rights  or  interest  of 
another  may  be  maintained  against 
the  personal  representatives  of  the 
wrongdoer). 

71.  Holmes  v.  Moore,  6  Pick. 
(Mass.)  257. 

Jjra.  Ellington  V.  Bennett,  56  Ga. 
l&B  (holding  that  a  cause  of  action 
on  the  case  for  damage  caused  by  the 
erection  of  a  mllldam  and  a  pondlnp 
of  the  water  occasioned  thereby, 
whereby  the  health  of  plalntlfTs  fam- 
ily was  injured  and  the  value  of  his 
land  depreciated  survived  the  death 
of  plaintiff,  under  Code  S  2967,  pro- 
viding for  the  survival  of  causes  of 
acti6n  in  tort  where  the  wrongdoer's 
estate  has  been  benefited);  Ten  Eyck 
V.  Runk,  31  N.  X  L.  428  (holding  that 
a  cause  df  action  for  damage  alleged 
to  have  been  done  to  the  land  of 
plaintiff  by  water  being  flowed  back 
upon  it  from  the  mllldam  of  defend- 
ant survives  the  death  of  the  latter): 
Howcott  V.  Coffleld,  29  N.  C.  24;  How- 
cott  V.  Warr«i,  89  N.  C.  20;  Upper 
Appomattox  Co.  v.  Hardlngs,  11 
Gratt.  (52  Va.)  1  (holding.  In  a  stat- 
utory proceeding  to  recover  damages 
for  Injury  caused  by  the  erection  of  a 
dam,  where  plaintiff  died  pending 
suit,  that  his  cause  of  action  sur- 
vived, although  the  rule  would  have 
been  otherw f se  If  It  h ad  been  ah 
action  on  the  case  for  a  nuisance  to 
the  freehold  of  plaintiff). 

78.  Kennedy  v.  McAfee,  1  Lltt. 
(Ky.)  169  (holding  that  a  cause  of 
action  for  damages  resulting  from 
the  erection  of  a  mill  and  the  flow- 
ing of  lands  thereby  was  not  within 
the  statute  providing  for  the  sur- 
vival of  causes  of  action  for  personal 
injuries,  and  that  it  did  not  survive 
the  death  of  plaintiff  [but  gee  Lynn 
v.  Sisk.  9  B.  Mon.  (Ky.)  13B]);  Mc- 
Laughlin V.  Dorsey,  1  Harr,  &  M. 
(Md.)  224  [compare,  however,  Ken- 
nerfy  v.  Wilson,  1  Md.  102]);  Forlst 
V.  Androscoggin  River  Imp.  Co.,  52 
N.  H.  477  (holding  that  Gen.  St.  c 
207  g  11,  saving  atttions  of  trespass 
to  real  estate,  together  with  real  ac- 
tions and  actions  of  ejectment,  did 
not  extend  to  a  cause  of  action  by 
an  administrator  to  recover  damages 
for  overflowing  his  Intestate's  land 
during  the  lifetime  of  the  latter); 
Chalk  v.  McAUly,  44  S.  C.  L.  92. 

[a]  lajozy  to  Wlfe^  land^In  an 
action  on  the  case  by  a  husband  and 
wife  for  an  injury  to  the  land  of  the 
latter  by  the  wrongful  flowing  of 
such  land  by  defendants,  where,  pend- 
ing the  suit,  the  wife  died,  it  was 
held  that  the  husband  could  not  sue 
alone  for  the  Injury,  since  the  cause 
of  action  did  not  survive  to  him. 
Buck  Y.  Goodrich,  33  Conn.  37. 

74.    Shields  v.  Lawrenoe,  72  N.  C.  43. 

76.   Brown  v.  Bllck.  7  N.  C.  Bll. 

76.   Brown  v.  Bllck.  7  M.  a  611. 
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[i  362]  (4)  Fraud  and  Deceit'^  At  common  law 
an  action  or  cause  of  action  for  fraud  or  deceit,  being 
an  action  ex  delicto,  does  not  snrviTe  the  death  of 
either  party,  and  in  some  states  this  rule  has  not 
been  changed  by  the  statutes,  except,  in  a  fev  states, 
to  a  limited  extent."  In  some  jurisdictions,  how- 
ever, such  a  cause  of  action  survives,  the  common- 

77.  Tnnd  In  proonxlsir  maxrlag* 

Bee  infra  S  389. 

78.  U.  8.— Henshaw  v.  Miller,  17 
How.  212,  15  Li.  ed.  222;  Stratton  v. 
Dines.  126  Fed.  968  [aff  186  Fed.U49, 
68  CCA  161];  Warren  v.  PurBtenhelm, 
36  Fed.  691,  1  LRA  40  and  note; 
Jones  V.  Van  Zandt,  18  P.  Gas.  No. 
7,604,  4  McLean  S04. 

Ala. — Coker  v.  Crosier,  E  Ala.  S69. 

Conn.-r-Payne'B  App.,  85  Conn.  S97, 
S2  A  948,  48  AmSR  216  and  note,  S3 
LRA  418. 

Ga. — Newsom  v,  Jackson,  29  Ga.  61. 

Me. — Smith  V.  Estes,  46  Me.  158. 

Maas. — Rookwel  1  v.  Fumesa,  102 
NE  914:  Loveioy  v.  Bailey,  214 
Maas.  134,  101  Nfi  63;  Jenks  v.  Hoag, 
179  Uaaa.  683,  61  NB  121;  Houghton 
V.  Butler,  166  Mass.  647,  44  624: 
Cutter  Hamlen,  147  Masa.  471,  18 
NB  897.  1  LRA  429;  Cheney  v.  Glea- 
aon,  126  Masa.  166;  Legaate  v.  Moul- 
ton,  11 B  Mass.  652;  Cutting  v.  Tower, 
14  Gray  183;  Read  v.  Hatch,  19  Pick. 
47.  ^ 

Mich.— Bryant  v.  Rich,  104  Mflh. 
124,  62  NW  146;  Stebblno  v.  Dean, 
82  Mich.  385,  46  NW  778;  Dayton  v. 
Fargo,  45  Mich.  153,  7  NW  758. 

Mo. — Melvin  v/  Elvans,  48  Uo.  A. 
421.  Compare  Baker  v.  Crandall,  78 
Mo.  584,  47  AmR  126. 

Pa. — arim  V.  Carr,  31  Pa.  6S3. 

Vt.— >ronaa  v.  Ellis,  68  Vt.  644,  35 
A  488.  , 

Va. — Boyles  v.  Overby,  11  Gratt. 
(62  Va.)  202. 

Wis.— Allen  v.  Frawley.  .138  Wis. 
295,  119  NW  565;  Borchert  v.  Bor- 
ohept,  132  Wis.  593,  113  NW  35;  Allen 
V.  Prawley,  106  Wis.  638.  82  NW  693; 
Kitten  V.  Barnes,  106  Wis.  546,  82 
NW  536;  Lane  v.  Frawley.  102  WIb. 
373^8  NW  693;  John  V.  F^rwell  Co. 
V.  Wolf,  96  Wis.  16,  70  NW  289,  71 
NW  109,  66  AmSR  22,  37  LRA  138. 
But  since  the  statute  of  1907,  Laws 
(1907)  c  8S3  St.  9  4263,  a  cause  of 
action  for  deceit  aurvivea.  See  Infra 
this'  section  note  79, 

See  JaefcBonvllle  St.  R.  Co.  v.  CJhap- 
pell,  22  Fla.  616,  1  S  10. 

[a]  Hot  wltUa  atatnta^d)  It 
has  been  held  that  a  mere  fraud  or 
cheat  by  which  one  austalna  a  pecu- 
niary loss  cannot  be  regarded  as  a 
"damage  done  to  personal  estate" 
within  the  meaning  of  a  statute  pro- 
viding that  actions  for  "damage 
done  to  personal  estate"  survive. 
Jenks  V.  Hoag,  179  Mass.  683,  61  NE 
221;  Leggate  v.  Mbulton,  115  Mass. 
552;  StiUman  v.  Hollenbeck,  4  Allen 
(Mass.)  891;  Cutting  v.  Tower,  14 
Gray  (Mass.)  183;  Read  v.  Hatch,  19 
Pick.  (Mass.)  47.  See  supra  S  346., 
Compare  Reynolds  v.  Hennessy,  17 
R.  I.  169,  20  A  307,  23  A  639.  (2)  kev. 
St.  S  4263,  providing  that  actions  for 
damagea  done  to  real  and  personal 
estate  shall  survive,  refers  only  to 
damages  to  speciflc  property,  not  to 
cheats  and  frauds  resulting  in  pecu- 
niary loss.  Killen  v.  Barnes,  106  Wis. 
646,  82  NW  636.  And  see  Allen  v. 
Frawley,  138  Wla.  296,  119  NW  566; 
Borchert  v.  Borchert,  132  Wis.  593, 
113  NW  35;  Lane  V.  Prawley,  102 
Wis.  373,  78  NW  593.  (3)  But  where 
property  Is  wrongfully  obtained  by 
fraud  or  deceit  the  cause  of  action 
survives.  Borchert  v.  Borchert,  132 
Wis.  698.  118  NW  2B. 

[b]  B«tcsit  In  lettlBf  ^ue.— In 
Massachusetts  an  action  for  deceit  In 
letting  a  dwelling  house  Infected  with 
diphtheria,  causing  Injury  to  the  per- 
son, survives.  Cutter  v.  Hamlen,  147 
Mass.  471,  18  NB  397,  1  LRA  429. 
But  an  action  for  deceit  In  the  aalo 


of*  poisoned  grraln,  whereby  the  pur- 
chaser's horses  were  killed,  does  not 
survive.  Cutting  v.  Tower,  14  Gray 
(Mass.)  183. 

[c]  rxand  In  proonzliig  Tsrdlot  to 
be  set  aside. — A  cause  of  action  based 
on  the  fact  that  defendant  has  wrong- 
fully and  fraudulently  Induced  a 
court  to  set  aside  a  verdict  obtained 
by  plaintllt  in  a  prior  action  does  not 
survive  the  death  of  the  party  in- 
jured, even  under  Gen.  St.  c  127  9  1. 
Leggate  v.  Moulton,  116  Mass.  652. 

[d]  Talaa  gapraaantatlOM  wm  to 
(»Mn  of  tUxd  paiaony— (1)  An  ac- 
tion or  cause  olT  action  on  the  case 
against  a  person  to  recover  damages 
for  fraudulently  recommending  a 
third  person  aa  worthy  of  credit, 
whereby  a  loss  was  incurred,  does 
not  survive  unless  by  statutory  pro- 
vision. Henshaw  v.  Miller,  17  How. 
(U.  S.)  212,  15  L.  ed.  222;  Read  v. 
Hatch,  19  Pick.  (Mass.)  47;  Winhall 
v.  Sawyer,  46  Vt.  466. ,  (2)  Nor  Is 
such  action  embraced  In  a  statute 
providing  that  actions  of  trespass 
and  trespass  on  the  case  for  damage 
done  to  real  or  personal  estate  shall 
survive.  Read  v.  Hatch,  19  Pick. 
(Ifaaa.)  47;  Wlnhall  v.  Sawyer,  46  Vt. 
466.  It  la  otherwise  by  statute  In 
some  Btates.  See  infra  thla  section 
note  79  tc].    .  .  „ 

[eh  Valaa  anmrara  la  aroinlaatloii. 
—An  action  for  making  false  answers 
In  an  examination  under  a  trustee 
process  Is  defeated  by  defendant's 
death.  Stlllman  v.  Hollenbeck,  4 
Allen  (Mass.)  391. 

[f]  A  bill  Is  aqalty  seeking  mere 
compensation  in  damages  for  alleged 
false  and  fraudulent  representations 
does  not  survive  unless  the  peraonal 
representatives  have  received  an  es- 
tate beneated  by  the  fraud,  or  unless 
the  person  committing  the  fraud  holds 
a  llauclary  relation  toward  the  person 
defrauded.  Houghton  v.  Butler,  166 
Mass.  647,  44  MB  621;  Cheney  v.  Olea- 
son,  126  Mass.  166. 

70.  U.  S. — ^Henderson  v.  HensbaU, 
64  Fed.  320,  4  CCA  357;  Warren  v. 
Furstenheim,  86  Fed.  691,  1  LRA  40 
and  note. 

Cal. — Fox  V.  Hale,  etc..  Sliver  MIn. 
Co.,  108  Cal.  475,  41  P  328. 

Conn. — Dunn's  App.,  81  Conn.  127, 
70  A  703. 

111. — Leonard  v.  Springer,  174  XII. 
A  516. 

Minn. — Blllson  v.  Llnderberg,  66 
Minn.  66,  68  NW  771. 

Mo. — Baker  v.  Crandall,  78  Mo. 
584,  47  AmR  1^6. 

ff.  J.— Tlchenor  v.  Hayes,  41  V.  J. 
L.  193.  32  AmR  186. 

N.  Y.— Lyon  v.  Park.  Ill  N.  Y. 
350,  18  NE  8C3;  Brackett  v.  Grls- 
wold,  103  N.  Y.  425,  9  NE  438;  Byx- 
ble  V.  Wood,  24  N.iT.  607;  Halght  v. 
Hayt,  19  N.  Y.  464;  Squlers  v.  Thomp- 
son, 73  App.  Div.  552,  76  NYS  734,  11 
NYAnnCaa  160  [aff  172  N.  7.  652,  65 
NB  1122];  Hadcock  v.  Osmer,  4  App. 
Div.  435,  38  NYS  618  [afC  163  N.  Y. 
604,  47  NB  923};  Moore  v.  McKinstry. 
37  Hun  194;  Bond  v.  Smith,  4  Hun 
48;  Marvin  v.  Inglls,  39  HowPr  329; 
Troup  V.  Smith,  20  Johna  33.  • 
N.  C— Arnold  v.  Lanier,  4  N.  C.  143. 
Oh. — Russell  V.  Sunbury,  37  Oh,  St. 
372.  41  AmR  523. 

Pa. — ^Penrod  v.  Morrison,  2  Penr.  & 
W.  126. 

R.  I. — Reynolds  v.  Hennessy,  17  R. 
L  169,  20  A  307,  23  A  639. 

Wis. — Harris  v.  Welch,  148  Wis. 
441,  134  NW  1041  [diet  In  John  V. 
Farwell  Co.  v.  Wolll.  96  Wia.  10,  70 
NW  289.  71  NW  109,  66  AmSA  22, 


law  rule  having  been  held  to  be  tdtanged,  either  by 
a  general  statutory  provision  that  causes  of  action 
for  qll  Injuries  to  property  or  estate  shall  survive 
or  by  some  special  provision  of  the  statute." 

Waiver  of  tort  and  suit  ex  contractu.  The  com* 
mon-law  rule  that  an  action  or  cause  of  action  for 
fraud  does  not  survive  does  not  apply  where  plain- 

37  LRA  138,  aa  having  been  decided 
prior  to  Laws  (1907)  c  353,  changing 
the  law  In  this  respect] ;  Puffer  v. 
Welch,  144  Wis.  606,  129  NW  525. 
AnnCa8l912A,  1120  (Laws  [1907]  c 
353;  St.  I  4253).,  Prior  to  this  stat- 
ute the  rule  was  otherwise.  See 
supra  note  78. 

[a]  Deceit  In  aale  or  pwduuM  of 
pzopsKty. — (1)  In  Ohio  a  cause  of  ac- 
tion for  fraud  or  deceit  committed  in 
the  sale  of  property,  real  or  personal, 
survives.  Russell  v.  Sunbury,  37  Oh. 
St.  372,  41  AmR  623.  (2)  And  In  North 
Carolina  a  right  of  action  for  deceit 
in  the  sale  of  chattels  survives  the 
death  of  the  vendor,  on  the  ground 
that  his  estate  has  been  benefited 
thereby.  Arnold  v.  Lanier,  4  N.  0. 
143.  (3)  And  under  the  statutes  of 
Oregon  an  action  against  a  party  for 
the  reoovery  of  damages  alleged  to 
have  been  Incurred  by  plaintiff  In 
the  sale  of  his  stock  in  a  corporation, 
by  reason  of  a  misrepresentation  of 
defendant  concerning  the  same  while 
acting  as  a  director  of  aald  company, 
survives  the  death  of  plaintiff.  Bar- 
ker V.  Ladd,  2  F.  Cas.  No.  990,  3  Sawy. 
44.  (4)  An  action  against  the  directors 
of  a  corporation  for  indemnity  for  de- 
ceit which  induced  the  purchase  of 
stock  in  the  corporation  does  not 
abate  on  the  death  of  such  purchaser. 
Squiers  v.  Thompson,  73  App.  Div. 
652,  76  NYS  734,  11  NYAnnCaa  160 
[aff  172  N.  Y.  652,  65  NE  1122]. 

[b]  Conning  to  olisat^  or  Oa- 
frauds— (1)  In  some  states  a  fuiuae  of 
action  for  a  conspiracy  to  cheat  and 
defraud  has  been  held  to  affect  prop- 
erty righta.  and  ao  aurvivea.  Fox 
V.  Hale,  etc.,  SUver  Mln.  Co.,  108  Cal. 
475,  41  P  328;  Brackett  v.  Grlswold, 
103  N.  Y.  425,  9  NB  438;  Penrod  v. 
Morrison,  2  Penr.  &  W.  (Pa.)  126. 
(2)  In  New  York  a  cause  of  action 
for  fraud  and  conspiracy  by  means 
of  which  defendant  has  Induced 
plaintiff  to  transfer  to  a  third  person, 
for  the  benefit  of  himself  and  de- 
fendant, a  valuable  contract,  survives 
the  death  of  defendant.  Lyon  v.  Park, 
111  N.  Y.  350,  18  NE  617.  To  same 
effect  Hadcock  v.  Osmer,  4  App.  Div. 
435,  38  NTS  618  [aff  168  H.  T.  604. 
47  NB  923];  MoOre  v.  MoKlnatrr.  37 
Hun  194. 

[c}  raXaa  rq^rasantatlon  aa  to 
eradlt  of  third  j^araon^d)  In  some 
states,  contrary  to  the  rule  in  others 
(see  supra  note  78  [d]),  a  cause  of  ac- 
tion on  the  case  to  recover  damages  for 
falae  and  fraudulent  representations 
as  to  the  credit  of  a  third  per- 
son, whereby  a  losa  was  incurred,  sur- 
vives. Hadcock  V.  Oamer,  4  App.  Div. 
435.  88  NYS  618  [afl  168  N.  Y.  604, 
47  NB  923]  (where  It  was  held  that 
a  cause  of  action  for  deceit  in  induc- 
ing plalntlfTs  testator  to  loan  money 
to  a  third  person  by  falsely  repre- 
senting that  such  third  person  was 
good  for  the  amount  of  the  loan  sur- 
vives). To  same  effect  Bond  v.  Smith. 
4  Hun  (N.  Y.)  48.  (2)  In  Tenneasew 
an  action  of  deceit  for  t&lae  represen- 
tations as  to  the  credit  of  anotht^r 
survives  by  the  peculiar  law  of  thirt 
state,  saving  the  right  of  survival  ol 
the  cause  of  action,  aa  well  aa  th« 
right  of  revival  of  the  suit  In  all 
cases  pending  at  the  death  of  a  party. 
And  In  an  action  brought  In  a  federal 
court  in  Tennessee  the  same  rule  ob- 
tains. Warren  v.  Furstenheim,  85 
Fed.  691,  1  LRA  40  and  note. 

[d]  Tmudnlent  sale  of  laad  by  con- 
servator.— Under  Pub.  Acta  (190S) 
p  149  c  198,  providing  that  no  rts-ht 
of  action  shall  ba  Imrt  or  destroyed 


Digitized  by 


Google 


;§  362-365] 


ABATEMENT  AND  REVIVAL 


[IC.J.]  195 


tiff  may  and  does  waive  the  tort  and  base  his  aetion 

on  eontract.™  ^ 

[i  363]  c.  Actions  and  Causes  of  Action  for 
Injnry  to  Person  or  Reputation — (1)  Personal  In- 
juries in  General — (a)  At  Common  Law.  At  com- 
mon law  a  cause  of  action  for  injuries  to  the  per- 
son of  another,  whether  by  assault  and  battery,  false 
imprisonment,  or  other  wrongful  act,  or  by  negli- 
gpiice,  did  not  survive  the  death  of  either  the  person 
wlio  in8icted  or  caused  the  injury  or  the  person 
injured;  and  this  is  still  Uie  settled  rule  in  all  ju- 
risdictions except  in  so  far  as  it  has  been  abrogated 
or  modified  by  statutory  provision.*^  ' 

[$  364]  (b)  Statutory  provisions — aa.  In  Eng- 
land and  Canada.  The  common-law  rule  that  a 
cause  of  action  for  injury  to  the  person  did  not  sur- 


vive was  not  changed  by  the  English  statutes  of  4 
Edward  III  and  of  WUliam  IV,  as  these  statutes 
related  to  injuries  to  property  only."  But  actions  ex 
contractu  against  a  carrier  for  pez^nal  injuries  re- 
sulting in  damage  to  the  injured  person 's  estate  have 
been  held  to  survive.^  In  Ontario  causes  of  action 
for  r.  tort  inflicting  injury  of  a  personal  nature  sur- 
vive to  personal  representatives.^ 

365]  fab.  In  the  United  States.  In  the  United 
States  the  statutes  in  some  states  relating  to  the 
survival  of  actions  and  causes  of  action,  and  modi- 
fying the  rule  of  the  common  law,  either  expressly 
except  causes  of  action  for  injuries  to  the  person^ 
or  have  been  construed  as  not  applying  to  such 
causes  of  action,  so  that  the  common-law  rule  in 
this  respect  remains  unchanged.^    But  in  other 


bj'  the  death  of  any  person,  but  shall 
Burvive  In  fyrvor  of  or  against  de< 
cedent's  executor,  where  a  conserva- 
tor fraudulently  sold  land  of  her 
w&rd  for  much  less  than  its  real 
ralue.  on  the  death  of  the  ward  there- 
after her  right  of  action  survived  In 
fovor  of  her  executor,  and  a  recovery 
by  blm  would  Inure  to  the  benellt  of 
her  residuary  legatees.  Dunn's  ApK. 
ai  Conn.  127,  70  A  70S. 

80.  Bryant  V.  Rich,  104  Mich.  124, 
«2  NW  146.    Bee  supra  i  S41. 

[al  niwteatloii^-A  caiise  of  ao- 
tloa  against  a  person  who  has  as- 
signed a  note  and  mortgage,  under 
false  representations  aa  to  theu*  valid- 
ity, when  based  on  a  contract  by 
such  assignor  to  pay  the  amount  of 
the  note  In  case  the  assignee  Is  un- 
&bte  to  collect  it  by  suit,  survives 
against  the  personal  representatives 
f>t  the  assignor;  and  such  personal 
representatives  are  also  liable  for 
the  expenses  of  kn  unsuccessful  suit 
on  the  note  by  the  assignee.  The 
c&use  of  action  In  such  a  case  is  not 
based  on  fraud.  Bryant  v.  Rich,  104 
Mich.  124,  62  NW  146. 

KL  U.  S.— Mlchln,n  Cent.  R.  Co. 
T.  Vreeland,  227  U.  S.  69.  S3  SCt  192, 
57  ed.  417;  Oerllng  v.  Baltimore, 
etc..  R.  Co..  151  U.  S.  178,  14  SCt  633, 
J&  L  ed.  311:  Henshaw  v.  Miller,  17 
How.  212.  15  L.  ed.  222(_W«bber  v. 
ft.  Paul  City  B.  Co.,  97  Fed.  14^.  88 
CCA.  79;  Mimal  V.  Brown,  70  Fed. 
HI. 

Ala. — Wynn  v.  Tallapoosa  County 
Bank.  168  Ala.  469,  53  S  228;  Hadley 
V.  Bryars,  58  Ala.  185;  Garrison  v. 
Burden.  40  Ala.  613;  Nettles  v.  Bar- 
D«tt,  S  Port.  181. 

Cal. — Pritchard  v.  Whitney  'Eet,  Co., 
m  Cal.  564,  129  P  989. 

Del. — Perry  v.  Philadelphia,  etc.,  R. 
Co..  24  Del.  899,  77  A  725:  Parvis  v. 
Philadelphia,  et&,  R.  CO.,  13  Del.  486, 
IT  A  702. 

D.  C, — Chichester  v.  Union  Transfer 
Co.,  8  D.  C.  295;  Roche  v.  Carroll,  6 
D.  C.  79. 

Fla. — Jacksonville  St.  B.  Co.  v. 
Chappell,  22  Pla.  616,  1  S  10. 

IlL — Holton  V.  Daly,  106  HI.  131; 
Murphy  V.  McGrath,  79  111.  -  694; 
Wetherell  v.  Chicago  City  R.  Co.,  104 
HI.  A.  357;  Merrlhew  v.  Chicago  City 
B.  Co..  92  HI.  A.  846. 

Ind.— HiUiker  v.  Citizens  St,  R,  <S>., 
Hi  Ind.  86,  52  NSl  607;  Fcary  v. 
RAmUton,  146  Ind.  45,  89  NXl  616; 
Boor  v.  Lowrey.  108  Ind.  468,  S  NB 
111,  53  AmR  S19;  Indianapolis,  etc.,  R. 
Co.  V.  Stout,  58  Ind.  143;  Stout  v. 
IndlaniVolls,  etc.,  R.  Co.,  41  Ind.  149, 
^  Ind.  143;  Hudson  v.  Indiana  Union 
Traction  Co.,  (A.)  98  NB  188.  Com- 
nre  Burns  v.  Grand  Rapids,  etc,  R. 
Co,  113  Ind.  169,  15  NE  230. 

Ky.— Shields  V.  Rowland,  151  Ky. 
116,  151  SW  408. 

Hd. — Baltimore,  etc.,  R.  Co.  v. 
Ritchie,  31  Md.  191. 

Mass. — ^Kearney  v.  Boston,  etc,  B. 
Corp.,  9  Cush.  108;  Thayer  v.  Pudley, 
:  Mass.  296. 

Minn. — ^Anderson  v.  Fielding,  92 
lOrs.  42,  99  NW  857,  164  AmSR  666; 


Blllson  V.  Linderberg,  66  Minn.  66,  68 
NW  771;  Cooper  v.  St.  Paul  City  R. 
Co.^6  Minn.  184,  66  NW  688;  Oreen 
V.  Thompson,  26  Minn.  600,  6  NW 

376. 

Mo. — Davis  V.  Morgan,  97  Mo.  79, 
10  SW  881:  Stanley  v.  Bircher,  78  Mo. 
246  £aff  8  Mo.  A.  98];  Kingsbury  v. 
Liane,  21  Mo.  115;  Greer  v.  St.  Liouls, 
etc,  R.  Co.,  158  SW  740:  Showen  v., 
Metropolitan  St.  B.  Co.,  164  Mo.  A.  41, 
148  SW  136. 

Mont. — Dillon  v.  Great  Northern  R. 
Co.,  38  Mont.  486,  100  P  960. 

N.  H.— Clark  V.  Manchester,  62  N. 
H.  577:  Sawyer  v.  Concord  R.  Co..  68 
N.  H.  617;  Wyatt  WiUlams.  48  N. 
H.  102. 

N.  T. — Creffin  v.  Brooklyn  Cross- 
town  R.  Co.,  83  N.  T.  696,  88  AmR 
474:  Morenus  v.  Crawford,  51  Hun  89, 

6  NTS  453;  Victory  v.  Krauss,  41  Hun 
.533;  Kelsey  v.  Jewett,  84  Hun  11; 
Norton  V.  Wiswall.  14  HowPr  42. 

N.  C. — Harper  v.  Nash  County,  123 
N.  C.  118.  31  SE  384;  Howcott  v.  War- 
ren, 29  N.  C.  20. 

Pa.-1-Bodebaugh  v.  Hilladelphla 
Tract.  Co.,  190  Pa.  386,  42  A  958. 

Tex. — Ferrill  v.  Mooney,  33  Tex. 
219;  GihbB  v.  Belcher,  30  Tex.  79; 
Taney  v.  Edwards,  27  Tex.  224;  Wat- 
son V.  Loop.  12  Tex.  11;  Ellyson  v. 
International,  etc,  B.  Co.,  38  Tex.  Civ. 
A.  1,  76  SW  868;  Mexican  Cent.  R.  Co. 
V.  Goodman,  20  Tex.  Civ.  A.  109,  48 
SW  778.  See  International,  etc.,  R. 
Co.  T.  Ellyson,  43  Tex.  Civ.  A,  46,  94 
SW  910.  1 

Utah. — ^Mason  v.  Union  Pac  R.  Ca, 

7  Utah  77,  24  P  796. 

Va. — Beavers  v.  Putnam,  110  Va, 
718,  67  SE  358;  Birmingham  V. 
Chesapeake,  etc,  B.  Co.,  98  Va.  S48, 
37  SE  17;  Anderson  v.  Hygela  Hotel 
Co,  92  Va.  687,  24  SE  269. 

Wash. — Jones  v.  Miller,  86  Wash. 
499,  77  P  811  (action  by  widow  to 
recover  damages  for  the  mutilation 
of  the  body  of  her  deceased  husband, 
being  for  injury  to  the  person,  did  not 
survive  her  death). 

Wis. — Lehmann  v.  Farwell,  96  WIS. 
185,  70  NW  170.  60  AmSR  111  and 
note,  37  LRA  333  and  note;  Milwau- 
kee Mut.  P.  Ins.  Co.  V.  Sentinel  Co., 
81  Wis.  207,  61  NW  440,  15  LRA  627 
and  note:  HIner  v.  Fond  du  Lac,  71 
Wis.  74.  36  NW  632;  Randall  v.  North- 
western Tel.  Co.,  54  Wis.  140,  11  NW 
419,  41  AmR  17. 

EJng. — Flynn  v.  Perkins,  8  Jur.  N. 
S.  1177;  Chamberlain  v.  Williamson, 
2  M.  &  8.  408.  105  Reprint  433;  Wheat- 
ley  V.  Lane,  1  Sauna  216  note,  86  Re- 
print 228;  3  Blaokstone  Comm.  302. 

And  see  other  cases  In  the  sections 
following.  See  also  supra  S  839. 

88.  See  supra  H  304,  348.  And  see 
Jacksonville  St.  R.  Co.  T.  Chappell,  22 
Pla.  616,  1  S  10. 

83.  Bradshaw  v.  Lancashire,  etc, 
R.  Co..  L.  R.  10  C.  P.  189.  And  see 
Potter  v.  Metr(«>oIltan  Dlst.  R.  Co., 
30  L.  T.  Rep.  N.  S.  766.  See  Infra 
g  374. 

84.  C.  v.  D.,  10  Ont.  L.  641;  Mason 
V.  Peterborough,  20  Ont.  A.  683;  Cas- 
aelman  v.  Banr,  8  ChitWR  198.  Com- 


pare White  v.  Parker,  16  Can  S.  C.  699. 

86.  U.  S.— Ma/tin  v.  Baltimore, 
etc,  B.  Co.,  151  V.  B.  673,  1.4  SCt  533, 
38  L.  ed.  811  (West  Vlrglnik);  Munal 
v.  Brown,  70  Fed.  967  (Colorado). 

Ala. — Wynn  v.  TallaiiooBa  County 
Bank.  168  Ala.  469,  68  S  228;  Garrison 
V.  Burden,  40  Ala.  513. 

Colo. — Mumford  v.  Wright,  12  Colo. 
A.  214,  55  P  744;  Letson  v.  Brown, 
11  Colo.  A.  11,  62  F  287.  In  Let- 
son  V.  Brown,  supra.  It  was  held  that 
the  excepting  phrase  'Hrespass  for 
Injuries  done  to  the  person'*^  In  Rev. 
8t  (1868)  p  682,  Included  Injuries  for 
which  an  action  of  trespass  On  the 
case  might  he  brought,  as  well  as 
Injuries  for  which  an  action  of  tres- 
pass vl  et  armls  would  lie,  and  there- 
fore that  an  action  of  the  case  could 
not  be  maintained  against  the  ex- 
ecutor of  a  decedent  to  recover  dam- 
ages for  personal  Injuries  alleged  to 
have  resulted  from  the  decedent's  neg- 
ligence. To  same  effect  Mumford 
V.  Wright,  12  Colo.  A.  214,  66  P  744. 

D.  C— Chichester  v.  Union  Transfer 
Co„  11  D.  C.  295.  ' 

Fla. — Jacksonville  St.  R.  Co.  v. 
Chappell,  22  Fla.  616,  1  S  10. 

Ind.— Hilllker  v.  Cltixens'  St.  R.  Co., 
152  Ind.  86,  52  NE  607;  Feary  v. 
Hamilton,  140  Ind.  45,  89  NE  516. 

Md.— Clark  v.  Carroll,  69  Md.  180; 
Baltimore,  etc.,  R.  Co.  v.  Ritchie,  31 
Md.  191.  In  this  state  it  was  pro- 
vided by  Act  (1861)  o  44,  that  the 
words  "actions  for  injuries  done  to 
the  person,"  as  used  In  the  statute, 
excepting  such  actions  from  those 
which  survived,  should  not  be  held 
to  embrace  actions  ^or  illegal  arrest, 
false  imprisonment,  or  a  violation  of 
the  21st,  23d,  28th,  and  29th  articles 
of  the  Declaration  of  Bights,  or  any  of 
them,  or  of  the  existing  provision  or- 
any  future  provision  of  the  code  touch- 
ing the  writ  of  habeas  corpus,  or  pro- 
ceeding thereunder;  for  all  of  which 
enumerated  wrongs  actions  might  be 
maintained  by  and  against  executors, 
as  they  may  be  or  might  have  been 
by  and  against  the  party  or  parties 
deceased.  See  Clark  v.  Carroll,  supra. 

N.  T. — Cregln  v.  Brooklyn  Cross- 
town  B.  Co.,  76  N.  Y.  192,  31  AmR 
459;  Wyatt  v.  Hall's  Portrait  Studio. 
71  Mlsc  199,  128  NTS  247. 

N.  C — Bolick  v.  Southern  R.  Co.,  1S8 
N.  C.  370,  60  SE  689;  Morton  v.  West- 
em  Union  Tel.  Co.,  130  N.  C.  299,  41 
SE  484;  Harper  v.  Nash  County,  123 
N.  C  118,  31  SE  384.  Compare  Peebles 
V.  North  Carolina  R.  Co.,  63  N.  C.  238. 

S.  a— Nettles  v.  IXOyley,  4  S.  C. 
L.  27. 

Va. — ^Beavers  v.  Putnam,  110  Va. 
718,  67  SE  363;  Birmingham  v.  Ches- 
apeake, etc,  R.  Co.,  98  Va.  648,  87  SE 
17;  Anderson  v.  Hygela  Hotel  Co.,  92 
Va.  687.  24  SE  269. 

Wash. — Jones  v.  Miller,  86  Wash. 
499,  77  P  811  (holding  that  2  Ballln- 
ger  Annot.  Codes  &  St.  S  6695,  con- 
strued in  connection  with  the  other 
parts  of  the  act  of  which  it  was  a 
Iiart.  does  not  declare  what  causes  of 
action  surviTek  but  who  may  sue  on 
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jurisdictions  by  express  statutory  provision,  subject 
sometimes  to  an  exception  of  particular  causes 
of  action,""  actions  and  causes  of  action  for 
personal  injoiies  survive  the  death  of  the  per- 
son injured,  or  the  death  of  either  the  per- 
son injured  or  the  wrongdoer."^  Under  some  stat- 
utes, however,  rights  of  action  for  injuries  to  the 
person  do  not  survive  except  where  the  injuries  re- 
sult in  death,  in  which  case  the  statutes  provide 


remedies  in  favor  of  personal  representatives;" 
while  under  others  the  action-  survives  only  where 
death  results  from  some  other  cause  than  the  m- 
jury."*  And  in  some  states  a  cause  of  action  for 
personal  injnrieB  abat«i  where  the  person  injured 
does  not  institute  an  action  thereon  in  his  lifetime, 
but  if  he  commences  an  action,  it  survives  his  death 
pending  suit.*** 

366]    (c)  Injuries  from  Breach  of  Contract. 


such  as  do  survive,  and  therefore  an 
action  by  a  widow  to  recover  dam' 
ages  for  the  mutilation  of  the  body 
ox  her  deoeaaed  husband,  being  an  In- 
jury to  the  person,  abates  upon  her 
death).  / 

W.  Va.— Flint  V.  GUpIn,  29  W.  ^a. 
740,  8  SE  38;  Curry  v.  Mannlngton,  28 
W.  Va.  14. 

See  Oreer  v.  SL  Louis,  etc,  R,  Co., 
(Mo.  A.)  188  SW  740. 

And  see  other  t^ses  supra  t  368. 

88.  IJewis  V.  Tay4er  Coal  Co.,  112 
Ky.  84S,  66  SW  1044,  23  Kylj  2218,  67 
LRA  447;  Perkins  v.  Stein,  94  Ky.  433. 
22  SW  649,  15  Kyi.  203.  20  LRA  8S1 
and  note;  Neal  v.  Simmons,  4  KyL. 
460;  Cardineton  v.  Fredericks,  46  Ob. 
St.  442,  21  766. 

EzoMtlon  of:  Assault  and  battery 
see  Infra  9  370.  Iilbel  and  slander 
Bee  Infra  5  382.  Malicious  prosecution 
see  infra  S  383.  Nuisance  see  Infra 
S  372.  Personal  Injuries  resultlilK  In 
death  see  Infra  J  368. 

87.  U.  S.— Illinois  Cent.  R.  Co.  v. 
O'Neill,  177  Fed.  828,  100  CCA  658 
(Louisiana) ;  Mcljauarhlln  v.  Hebron 
Mfff.  Co.,  171  Fed.  268  (Rhode  Island); 
Martin  v.  Wabash  R.  Co.,  142  Fed. 
650,  73  CCA  646  (Illinois);  City  of 
Belfast,  135  Fed.  208  (Pennsylvania; 
libel  in  rem  sustained):  Y-ta-tah-wah 
V.  Rebock,  106  Fed.  257  (Iowa). 

Ark. — Ward  v.  Blackwood,  41  Ark. 
296,  48  AmR  41;  St.  Louis,  etc,  R. 
Co.  V.  Tocum,  34  Ark.  493. 

Conn. — Barton  v.  New  Haven,  74 
Conn.  729.  63  A  408. 

Del. — Qulnn  v.  Johnson  Forge  Co., 
14  Pel.  388,  »S  A  868;  Parvls  v.  Phila- 
delphia, etc,  R.  Co.,  18  DeL  486,  17 
A  702. 

Ga. — Stephens  v.  Columbus  R.  Co., 
134  Ga.  818,  68  SB  651:  Prltchard  v. 
Savannah  St.,  etc.,  R.  Co.,  87  Ga.  294, 
13  SE  498.  14  LRA  72i  and  note; 
Johnson  V.  Bradstreet  Co..  87  Oa.  79, 
18  SIB  250.^  Compare  Thompson  v. 
Central  R.  Cio.,  60  Ga.  120. 

HI.— Prouty  v.  Chicago,  250  111.  222, 
9S  NB  147;  Chicago,  etc,  R.  Co.  v. 
O'Connor.  119  III.  ^6.  9  NB  263;  Hel- 
ton V.  Daly,  106  III.  131;  Clark  v. 
0*Gara  Coal  Co.,  140  III.  A.  207;  Trl- 
Clty  R.  Co.  V.  Brennan,  108  III.  A. 
471;  Wetherell  v.  Chicago  City  R.  Co., 
104  111.  A.  357;  Merrlhew  v.  Chicago 
City  R.  Co„  92  ni.  A.  846;  Wehr  v. 
Brooks,  21  111.  A.  118.  As  to  the  rule 
In  this  state  see  Infra  {  368. 

Iowa. — Flynn  v.  Chicago  Great 
Western  R.  Co.,  141  NW  401;  McKln- 
lay  V.  McGregor,  10  Iowa  111;  Carson 
V.  McFadden,  10  Iowa  91. 

Kan. — Martin  v.  Missouri  Pac  R. 
Co..  58  Kan.  475.  49  P  605;  Atchison, 
etc.,  R.  Co.  v.  Rowo,  66  Kan.  411,  43 
P  683:  Missouri  Pac.  R.  Co.  V.  Ben- 
nett, 6  Kan.  A.  231.  47  P  183. 

Ky. — Chesapeake,  etc..  R.  Co.  v. 
Perkins.  127  Ky.  110,  206  SW  148.  31 
KyL  1360:  Perkins  v.  Stein,  94  Ky. 
433,  22  SW  649,  16  iCyL  203,  20  LRA 
861  and  note;  Newport  News,  etc.  R. 
Co.  V.  Dentsel.  91  Ky.  42,  14  SW  968, 
12  KyL  626;  Hanaford  v.  Payne,  11 
Bush  380. 

La. — Dougherty  v.  New  Orleans  R., 
eta,  Co.,  63  S  493;  Payne  v.  George- 
town Lumber  Co.,  117  La.  983,  42  S 
475. 

Me. — ^Hooper  v.  Gorham,  46  Me.  209. 

Mass. — Dixon  v.  Amerman.  181 
Mass.  430,  63  NE  1057;  Wilklna  v. 
Wainwrlght,  173  Mass.  212,  63  NB 
397:  Cutter  v.  Hamlen,  147  Mass.  471, 
18  NE  897.  1  LRA  429;  Leggate  v. 
Moulton,  116  Mass.  662;  Norton  v. 
Scwall,  106  Maas.  148,  8  AmR  298; 


Bancroft  v.  Boston,  etc,  R.  Corp.,  11 
Allen  34;  Demond  V.  Boston,  7  Gray 
544:  Hollenbeck  v.  Berkshire  R.  Co., 
9  ciush.  478  (holdlnc  that  instan- 
taneous death  vests  no  right  of  action 
in  decedent,  and  hence  no  right  can 
pass  to  the  administrator) :  Kearney 
v.  Boston,  etc.  R.  Corp.,  9  Cush.  108; 
Smith  V.  Sherman,  4  Cuah.  408. 

Mich.— Rouse  v.  alichigan  tTnlted 
R.  Co.,  164  Mich.  476,  129  NW  719; 
Roberts  v.  Detroit,  102  Mich.  64,  60 
NW  460,  27  LBA  672:  Racho  v.  De- 
troit, 90  Mich.  92,  61  NW  360;  Hurst 
V.  Detroit  City  XL  Co.,  84  Mich.  689, 
48  NW  44. 

MisSi — Wagner  v.  Glbbs,  80  Miss.  63, 
31  S  434,  92  AmSR  698  and  note; 
Illinois  Cent.  R.  Co.  v.  Pendergrass, 
69  Miss.  426,  IS  S  9S4:  Vtcksburg, 
etc,  R.  Ca  V.  Phillips,  64  Miss.  693, 
2'S  637. 

Mo. — The  death  of  the  party  in- 
jured. Alexander  v.  Grand  Ave.  R. 
Co.,  64  Mo.  A.  66.  But  not  the  death 
of  the  wrongdoer.  Davis  v.  Morgan, 
97  Mo.  79.  10  SW  881;  Stanley  v. 
Blrcher,  78  Mo.  245  [aff  9  Mo.  A.  983: 
Kingsbury  v.  Lane,  21  Mo.  115. 

Mont. — Melzner  v.  Northern  Pac  R. 
Co.,  46  Mont.  162,  127  P  146. 

Nebr. — Webster  v.  Hastings,  59 
Nebr.  583,  81  NW  610. 

N.  H.— Stewart  v.  Lee,  70  N.  H.  181, 
46  A  31;  Clark  v.  Manchester,  6^  N. 

H.  577. 

N.  J.— TIchenor  v.  Hayes,  41  N.  J. 
L.  193,  82  AmR  186;  Nofoe  v.  Brown, 
39  N.  J.  L.  569;  Tetl  BycOc  T.  Btmk,  81 
N.  J.  L.  428. 

Oh. — Ohio,  etc.  Coal  Co.  v.  Smith, 
63  Oh.  St.  313,  41  NB  254. 

Pa. — Rodebaugh  v.  Philadelphia 
Tract.  Co.,  190  Pa.  358,  42  A  963;  Ma- 
her  V.  Philadelphia  Tract.  Co.,  181  Pa. 
617,  37  A  571:  Birch  v.  Pittsburg,  etc, 
R  Co..  166  Pa.  839,  SO  A  826;  Grim  V. 
Corr,  81  Pa.  683;  Weiss  v.  Hunaicker, 
14  Pa.  Co.  398;  McCalllon  v.' Gegan, 
9  Phlla.  240. 

R.  I. — Young  v.  Ayleaworth,  86  R. 

I.  269,  86  A  66B:  Hambley  v.  Hayden, 
20  R.  I.  668,  40  A  417;  Aylsworth  v. 
Curtis,  19  R.  L  617,  34  A  1109,  61 
AmSR  786  and  note,  88  LRA  110  and 
note:  Aldrich  v.  Howard,  8  R.  L  126. 
86  AmD  616. 

Tenn. — Stuber  v.  Louisville,  ete., 
R.  Co.,  118  Tenn.  806,  87  SW  411; 
Daniel  v.  East  Tennessee  Coat  Co..  105 
Tenn.  470,  58  SW  869. 

Vt. — Eames  v.  Brattleboro,  54  Vt. 
471:  Bradley  v.  Andrews,  61  Vt.  525; 
VPlhitcomb  V.  Cook,  38  VL  477;  Need- 
ham  v.  Grand  Trunk  R.  Co.,  88  VL 
294. 

Wash, — Slauson  v.  Schwabacher,  4 
Wash.  783,  31  P  829,  31  AmSR  948. 

Wis. — Johnson  v.  Bau  Clatre;  149 
Wis.  194,  135  NW  481;  Nemecek  v. 
Filer,  etc,  Co.,  126  Wis.  71.  106  NW 
225;  Brown  v.  Chicago,  etc.,  R.  Co., 
102  Wis.  137,  77  NW  748,  78  NW  771, 
44  LRA  579  and  note;  Lehmann  v. 
Farwell.  95  Wis.  185,  70  NW  170,  60 
AmSR  111,  37  LRA  333:  Miner  v. 
Fond  du  Lac,  71  Wis.  74,  86  NW  632. 

[a]  Torts  directly  affecting-  the 
person. — A  statutory  provision  that 
actions  of  tort  for  damage  to  the  per- 
son survive  Includes  every  action  the 
substantial  cause  of  which  is  a  bodily 
Injury,  or,  in  the  words  of  Shaw,  C.  J., 
"damage  of  a  physical  character,*' 
where  the  connection  between  the 
teause  and  the  effect  is  so  close  a»  to 
support  an  action  of  trespass,  or  so 
Indirect  as  to  require  an  action  on  the 
case  at  common  law.  Norton  v. 
Sewall,  106  Mass.  143,  8  AmR  298. 


And  see  Cutting  v.  Tower,  14  Gray 
(Mass.)  183;  Young  v.  Aylesworth,  3S 
R.  I.  269,  86  A  666;  and  other  cases 
cited  in  the  following  paragraph. 

[b]  ZaJttriM  sot  dbMtly  afleoUng 
me  persoav— But  in  some  states  It  is 
held  that  the  statute  providing  for 
survival  of  actions  for  damages  to  the 
person  applies  only  when  the  sub- 
stantial cause  of  action  la  bodily  or 

fhyalcal  injury  directly  resulting 
rom  the  wrongful  act,  whether  lying 
In  trespass  or  trespass  on  the  case, 
and  does  not  extend  to  torts  not 
directly  affecting  the  person,  but  only 
the  feelings  and  reputation.  Cum- 
mlngs  V.  Bird.  116  Moss.  346;  Norton 
v.  Sewall,  106  Mass  143,  8  AmR  298; 
Walters  v.  Nettleton,  6  Cuah.  (Mass.) 
544;  Nettleton  v.  Dlnehart,  5  Cush. 
(Mass.)  643;  Smith  v.  Sherman,  4 
Cush.  (Mass.)  408;  Young  v.  Ayles- 
worth, 36  R.  I.  259,  86  A  655. 

Cc]  •Trespass"  In  mmuw  of  '^rt." 
— In  Ten^Eyck  v.  Ruak.  31  N.  J.  L. 
428,  It  was  held  that  under  the  act 
relating  to  the  abatement  of  sulls, 
which  provides  that  where  any  de- 
ceased person  shall,  In  hia  lifetime, 
have  "committed  any  trespass"  upon 
person  or  property,  such  cause  of  ac- 
tion shall  survive  to  tho  Injured 
party,  th6  word  "treapaaa"  means 
"tort.'' 

[d]  Wliez«  wrongdoer  ^HwiMlf 
Uiled  by  act  cansinf  laJoZT. — Under 
Rev.  St.  (1868)  p  682.  providing  that 
"all  actions  at  law  whatsoever  aave 
and  except  actions  for  .  .  .  trespass 
for  injuries  done  to  the  person  .  .  . 
shall  survive  to  and  against  execu- 
tors and  administrators,"  an  action 
cannot  be  maintained  against  the  ad- 
ministrator of  a  deceased  wrongdoer 
for  damages  for  personal  Injuries, 
where  the  wrongdoer  was  himself 
killed  by  the  negligent  act  cauainfr 
the  injury,  since  the  cause  of  action 
aid  Jipt  accrue  against  deceased  dur- 
..tog  his  lifetime.  Letson  v.  Brown,  11 
Colo.  A.  11,  62  P  287.    See  supra  5  369. 

tej  XlMoazl;  reUow  Smrvant  Act. 
— ^Where  a  statute  creates  a  new  risht 
unknown  to  the  common  law,  and  at 
the  same  time  gives  a  remedy  for  Its 
enforcement,  the  remedy  sttpreacrtbed 
is  exclusive;  and  hence  the  Fellow 
Servant  Act  of  1897,  Laws  (1897)  p 
96  I  1,  giving  a  remedy  to  an  injured 
fellow  servant,  cannot  be  enlnrgod 
to  confer  on  his  representatives  the 
remedy  In  event  of  his  death  from 
the  Injury.  _8trottman  v.  St.  Louis, 
etc,  R.  Co..  211  Mo.  227,  109  SW  769. 

•  It}    tt  the  right  of  actios  is 
Iwosted  by  the  psraos  Injured  In  hIa, 
lifetime,  no  right  of  action  survives 
to  others  under  Act  (1908)  No.  120 
par  1.    Dougherty  v.  New  Orleans 
R.,  etc.,  Co.,  (T^.)  63  S  498. 

88.  See  Infra  S  368. 

89.  See  Infra  j  368. 

90.  Baltimore,  etc.,  R.  Co.  v.  Jov, 
178  U.  S.  226,  19  SCt  387,  43  Fed. 
677;  Smith  v.  Jones,  138  Go.  716,  7fi 
SE  40;  King  v.  Southern  R.  Co.,  12« 
Ga.  794,  55  SB  965,  8  LRAKS  544 
and  note:  Fratler  v.  Georgia  R. 
etc,  Co.,  101  Ga.  77,  28  SE  662;  Pee- 
bles V.  C^harleston,  etc,  R.  Co.,  7  Cia, 
A.  279,  66  SE  958;  Mahoning  Valley- 
R.  Co.  V.  Van  Alstlne.  77  Ob.  St.  S95. 
88  NE  601,  14  LRANS  898  and  note; 
Ohio,  etc.  Coal  Co.  v.  Smith.  68  Oli. 
St.  ^18,  41  NE  264. 

Matntea  relatlaur  to  anrviTal  at 
paadlsf  aotloss  only  see  supra  fi  arts. 

fa]  la  Vebraalta  a  pending  action, 
for  personal  injuries  does  npt  abate 
by  the  d^ath  of  plaintiff.  Webster 
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.een,  althongh  tbcro  is  some  conflict  in 
,  the  general  rule,  in  the  absence  of  a 
iat  a  cause  of  action  for  personal  in- 
lot  survive  to  personal  representatives 
omages  consist  entirely  in  the  mental 
uifering  of  the  deceased,  although  the 
ained  of  may  have  involved  a  breach 
3  or  implied  contract,  as  in  the  case  of 
,ed  by  the  wrongful  act  or  negligence 
physician  or  surgeon,  telegraph  oom- 
ete."^  Nor,  in  the  absence  of  a  stat- 
cause  of  action  for  breach  of  a  mar- 
or  a  cause  of  action  against  an 
personal   injury   to   his  guest** 


36 


n. 

S79. 
»8. 
93. 
M. 


(d.)  Incidental  Damage  to  Property  or 

ero  an  action  or  cause  of  action  for  per- 
;s  does  not  otherwise  survive,  it  will  not 

5d    Nebr.   668,   81  NW 


us  (1)  U  was  formerlT 
cause  of  action  for  per- 
is did  not  Burviv«  the 
LlntlflC  If  h«  died  before 
nt,  but  that  after  it  had 
L  In  a.  Judgment  In  hU 

not  abate  on  his  death 
appeal.  Oalveston  City 
:olan,   61  Tex.  1S9.  See 

2»«S.  (2)  But  by  the  act 
.!i9S,  It  Is  provided  that 
action  upon  which  suit 
may  hereafter  be  brought 
ed  party  for  personal  In- 

than  those  resulting  in 
her  such  injuries  be  to 
or  to  the  reputation  or 
on  of  the'  injured  party, 
ibate  by  reason  of  his 
by  reason  of  the  death 
person      asralnst  whom 

of  action  shall  have  ao- 
in  the  case  of  the  death 
*  both,  such  cause  of  ac- 
survlve  to  and  In  favor 

and  legal  representatives 
jured  party  and  against 
,  receiver  or  corporation 
uch  injuries  and  his  le^l 
ives;    and    so  surviving 

may  be  hereafter  prose- 
ke  manner  and  with  like 
.  as  would  a  cause  of  ac- 
ijurles  to  personal  prop- 
'.    St    (1895)    art  8353a. 

this  statute  It  1«  clear 
ise  of  action  for  personal 
t  resulting  In  death,  upon 

has  been  brought  by  the 
rty,  does  not  abate  on  the 
.ther  party.  International, 

V.  Ellysin,  4S  Te«.  Civ.  A. 
'  916:  Ellyson  v.  Intema- 
.  R  Co.,  )3  Tex.  Civ.  A.  1, 
i:  Missouri,  etc.,  R.  Co.  v. 

Tex.  Civ.  A.  8B7,  47  SW 
hall  v.  HcAlllater,  18  Tex. 
S9,  43  8W  1043:  Houston, 
.  V.  Rogers,  15  Tex.  Civ.  A. 
V  1112.  And  see  Missouri, 
o.  T.  Groaeclose,  <Civ.  A.) 
J6;  Western  Union  Tel.  Co. 
lan,  <Clv.  A.)  107  SW  630; 
1  V.  Western  Union  TeL  Co., 

Civ.    A     143.     40  SW 

Construing  the  statute 
iccording  to  its  terms.  It 
!m  to  apply  only  In  cases 
!  injured  p^ty  has  sued  on 
!  of  action  In  his  lifetime; 
.8  not  received  such  a  con- 
by  the  courts.  On  the  con- 
las  been  neld  that  the  entire 
a  an  Intention  on  the  part 
glslature  to  provide  against 
ement  of  causes  of  action 
ich  the  Injured  party  had  a 
sue,  and  the  survival  of  the 
action  does  not  depend  upon 
;ing  of  suit  thereon  In  hla 

Galveston,  etc.,  R.  Co.  V. 
96  Tex.  m.  72  SW  166  [aft 
:iT.  A  1«1,  70  SW  »«]:  auH, 
2o.  T.  Uovt%  28  Tex.  Civ.  A. 


eos,  fiS  SW  559.  And  see  Houston, 
etc.,  R.  Co.  v.  Maxwell,  (Civ.  A.) 
128  SW  160;  Oulf,  etc.,  IL  Co.  v. 
Miller,  21  Tex.  Civ.  A.  609.  6S  8W 
709. 

See  BUpra  |  S32;  Infra  ||  374- 


Burrive  because  of  a  claim  for  loss  of  time,  medical 
expenses,  etc.,  or  other  merely  indirect  and  inci- 
dental damages  to  property  or  estat^.*^ 

[$  368]  (e)  Fexvonal  •  Injuries  Be«altiiig  In 
Death.  At  common  law  no  principle  was  more 
firmly  settled  than  that  causes  of  action  for  personal 
injuries  resulting  in  death  did  not  survive,  and  thi» 
without  regard  to  the  question  whether  or  not  death 
was  instantaneous,  and  this  rule  still  applies  except 
in  so  far  as  it  has  been  changed  by  statute."*  In 
England,  however,  this  hardship  of  the  common  law 
was  remedied  by  the  statute  known  as  Lord  Camp- 
bell's Act;  and  in  this  country  statutes  of  similar 
import  have  been  enacted  in  all  of  the  states.^  In 
borne  of  the  states  these  statutes  provide  for  a  sur- 
vival of  the  same  cause  of  action  which  at  common 
law  accrued  to  the  party  injured,"  but  in  others 
they  create  entirely  new  causes  of  action  in  favor 
vlded  by   statute   Rev.   St.  (1B76) 


See  supra  I  38S. 
See  Infra  i  379. 
Ind. — Feary  v.  Hamilton,  140 
Ind.  46,  89  516. 

N.  H.— Vittum  Oilman,  48  N.  H. 
416. 

N.  Y. — Cregfn  v.  Brooklyn  Cross- 
town  R  Co.,  76  N.  T.  192,  81  AmR 
469;  Morenus  v.  Crawford,  61  Hun 
89,  6  NTS  458;  Victory  v.  Krauss, 
41  Hun  533. 

Tex. — Ellyson  v.  International, 
etc.,  R  Co.,  83  Tex.  Civ.  A.  1,  75 
SW  868. 

Va. — Birmingham  v.  Chesapeake, 
etc.,  R.  Co.,  98  Va.  848,  87  SB  IT. 

W.  Va. — Porter  v.  Mack,  60  W. 
Va.  681,  40  8E  469. 

Wis. — Topping  v.  St.  lAwrence,  86 
Wis.  B26,  57  NW  885. 

96.  U.  S. — Michigan  Cent.  R  Co. 
V.  Vreoland,  227  U.  8.  59,  88  SCt  192. 
57  Li.  ed.  417:  St.  IjOuIs,  etc.,  R.  Co. 
V.  McBride,  141  U.  S.  127.  11  SCt 
982,  35  L.  ed.  659;  Cain  v.  Southern 
R  Co.,  199  Fed.  211 ;  Garrett  v. 
Louisville,  etc.,  R.  Co.,  197  Fed.  716, 
117  CCA  109. 

Conn. — Broughel  v.  Southern  New 
Eneland  TeL  Co.,  72  Conn.  617,  45 
A  43S,  49  LRA  404  and  note. 

Mass. — ^Uoran    v.    HolUnva,  126 
Haas.  98. 
Mich.— Hiratt  ▼.  Adama,  16  Wch.  180. 

Mont. — Dillon  v.  Oreat  Northern 
R.  Co^  88  MonL  486.  100  P  960. 

N.  H.— Wyatt  V.  Williams,  4S  N. 
H.  102. 

N.  T.— Hegerleh  v.  Keddle,  99  N. 
T.  258.  1  NE^  787.  52  AmR  25. 

5.  C. — All  V.  Branwell  County.  29 
S.  C.  161,  7  BE  68. 

Vt. — Sherman  -v.  Johnson,  S8  Vt. 
40.  2  A  707. 

Va. — Beavers  v.  Putnam,  110  Va. 
718,  67  SE  353:  Anderson  v.  Hygeia 
Hotel  Co..  92  Vo.  687,  24  SE  269. 

Wash. — Rlnker  v.  Kurd,  69  Wash. 
267,  124  P  687. 

Wis. — Schmidt  v,  Menasha  Wood- 
enware  Co..  99  Wis.  300,  74  NW  797. 

See  also  Death  [13  Cyc  810]. 

06.  See  for  Lord  Campbell's  Act, 
9  &  10  Vict,  c  93.  And  see  stat- 
utes of  the  several  states.  See 
also  Death  £13  Cyc  310  et  seql.  Irfird 
Campbell's  Act  and  the  various  laws 
of  a  similar  kind  that  have  been 
modeled  after  it  gave  a  new  cause 
of  action  unknown  to  the  common 
law  for  the  benefit  of  certain  desig- 
nated persona.  Such  persona  do  not 
take  a  cause  of  action  for  damages 
to  the  deceased  by  survivorship  or 
transfer  to  them  by  operation  of 
law.  Brown  v.  Chicago,  etc.,  R  Co., 
102  Wis.  187,  77  NW  748,  78  NW 
771,  44  LRA  679  and  note. 

tr.  Conn. — In  this  state  It  Is  prf>- 


p  442  S  9;  Rev.  SL  (1888)  |  1008, 
that  all  actions  for  injury  to  the 
person,  whether  the  same  did  or 
did  not  Instantly  or  otherwlM  result 
In  death,  shall  survive  to  the  ex- 
ecutor or  administrator.  It  has 
been  held  that  the  word  "actions" 
a«  here  used  meana  causes  of  action; 
and  also  that  this  act  provides  for 
a  survivorship  of  the  decedent's 
right  of  action  and  does  not  originate 
a  new  right  of  action.  Broughel  v. 
Southern  New  England  Tel.  Co.,  72 
Conn.  617,  45  A  435,  49  L.RA  404 
and  note;  Murphy  v.  New  Tork,  etc.. 
R.  Co.,  30  Conn.  188;  Soule  v.  New 
York,  etc.,  R.  Co.,  24  Conn.  575.  Under 
Pub.  Acta  (1908)  c  198  p  149,  pro- 
viding that  causes  of  action  shall 
survive  In  favor  of  or  against  the 
executor  or  administrator  of  a  d^ 
ceased  person,  the  executor  of  one 
who,  before  his  death,  had  brought 
an  action  for  damages  for  assault, 
which  later  resulted-  in  his  death 
can  prosecute  an  action  for  all  dam- 
ages which  the  deceased  suffered 
while  living,  as  a  consequence  of 
the  Injuries  inflicted.  Kling  v. 
Torello,  87  A  987.  The  right  of 
action  is  not  a  separate  and  distinct 
right  given  the  personal' representa- 
tive, but  Is  a  survival  of  the  right 
of  action  of  the  deceased,  and  the 
amount  of  recovery  is  the  value  of ' 
life  to  him,  not  the  damage  of  the 
beneficiary.  Kling  v.  TorellO,  87  ▲ 
987  (collecting  and  reviewing  the 
cases). 

Iowa.— 'In  this  state  a  cauaa  of 
action  for  personal  Injurlea  reanltlnr 
in  death  survives,  even  thouffh  death 
was  immediate.  Worden-  v.  Humes- 
ton,  etc.,  R  Co.,  72  Iowa  201,  83  NW 
629;  Conners  v.  Burlington,  etc.,  R. 
Co.,  71  Iowa  490,  32  NW  465,  60 
AmR  814;  Kellow  v.  Central  Iowa  R 
Co.,  68  Iowa  470,  23  NW  740,  27  NW 
466,  68  AmR  858.  Where  one  fatally 
injured  through  the  negligence  of 
another  survives  the  injury  a  cause 
of  action  for  the  negligence  accrues 
to  him.  Flynn  v.  Chicago  Oreat 
Western  R,  Co.,  141  NW  401;  Kellow 
V.  Central  Iowa  R.  Co.,  68  Iowa  470, 
28  NW  740.  27  NW  466,  66  AmR 
858.  But  It  is  also  deemed  to  have 
accrued  to  the  personal  representa- 
tive at  the  same  time.  Flynn  v. 
Chicago  Great  Western  R.  Co.,  141 
NW  401:  Murphy  v.  Chicago,  etc.,  R. 
Co.,  80  Iowa  26,  46  NW  392. 

Me. — In  this  state  If  a  person  In- 
jured by  a  railroad  company  does 
not  die  Immediately  a  right  of  action 
accrues  to  him  which  will  survive 
to  hla  personal  representatives;  but 
if  he  does  die  Immediately,  no  right 
of  action  accrues  to  him,  and  there- 
fore none  survives  his  death.  State 
V.  Grand  Trunk  R  Co.^  61  Me.  114, 
14  AmR  662;  State  v.  Maine  Cent. 
R  Co.,  60  Me.  490. 

Maaa. — In  thia  state  no 
action  for  personal  Injurler 
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of  certain  specified  beneficiaries;'*  and  in  a  third 
class  of  states,  including  some  txom  each  of  tbe  two 
classes  already  mentioned,  the  legislatures  have  not 
only  provided  new  eanses  of  action  for  death  by 
■wrongful  act,  but  have  also  provided  for  the  survival 


where  death  Is  Instantaneous. 
Corcoran  t.  Boston,  etc.,  R.  Co.,  133 
Mass.  507 ;  Hollenbeck  v.  Berksbire 
R.  Co.,  9  Cush.  478;  Kearney  v. 
Boston,  etc.,  R.  Corp.,  9  Cush.  108. 
But  If  a  party  Uvea  any  Interval  of 
time  after  the  Injury.  however  snort, 
the  right  to  damage  accrues  to  blm, 
and  on  tiia  death  survives  to  his 
personal  representatives.  Bancroft 
V.  Boston,  etc.,  R.  Corp.,  11  Allen 
34.  And  this  rule  applies  even  though 
the  Injured  party  remains  uncon- 
scious durlnr  the  whole  period  be- 
tween the  injury  and  his  death. 
Kennedy  v.  Standard  Sugar  Refinery, 
125  Mass.  90,  28  AmR  214. 

Mo. — In  this  state  It  has  been  held 
that   the    statute.    Rev.    St.  (1889) 

S4486,  authorizing  an  action  for 
eath  by  wrongful  act  does  not 
create  a  new  cause  of  action,  but 
that  It  transmits  to  designated  per- 
sons the  cause  of  action  which 
accrued  to  the  party  Injured.  Strott- 
man  v.  St.  Louis,  etc.,  R.  Co.,  211 
Mo.  227,  109  SW  7«>;  Gray  v.  Mc- 
Donald. 104  Mo.  SOS.  1<  SW  898  [clt 
Proctor  V.  Hannibal,  etc.  R.  Co.,  64 
Mo.  112;  White  v.  Maxcy.  04  Mo. 
5521.  Compare  however  Cmmpler 
V.  Hannibal  etc,  R.  Co.,  98  Mo.  S4, 
11  SW  «4. 

N.  H.— In  this  state  a  cause  of 
action  for  personal  injuries  result- 
ing In  death  survives,  even  where 
death  Is  Instantaneous.  Clark  v. 
Manchester,  62  N.'  H.  677. 

Pa. — Crider  v.  Moorhead,  51'  Pa. 
Super.  582. 

Wash. — Thompson  v.  Seattle,  etc., 
R.  Co.,  71  Wash.  436,  438,  128  P 
1070. 

See  All  V.  Branwell  County,  29  S. 
C.  161,  7  SE  58. 

[a]  Oonstrtiotlou  of  statute— 
masonlins  geadwr  Inalndlag  female. 

— la  Washington  Remington  &  B. 
Code  I  194  provides  that  "no  action 
for  a  personal  Injury  to  any  person 
occasioning  Oils  death  shall  abate, 
nor  shall  such  right  of  action  de- 
termine, by  reason  of  such  death,  if 
he  have  a  wife  or  child  living,  or 
leaving  no  wife  or  issue.  If  he  have 
dependent  upon  him  for  support  and 
resident  within  the  United  States  at 
the  time  of  his  death,  parents, 
sisters  or  minor  brothers:  but  such 
action  may  be  prosecuted,  or  com- 
menced and  prosecuted,  in  favor  of 
such  wife  pr  In  favor  of  the  wife 
and  children,"  etc.  Under  this 
aectlon,  construed  with  S  .144, 
authorising  liberal  construction  of 
the  code,  and  i  148,  providing  that 
words.    Importing     the  masculine 

gender  shall  Include  females,  it  Is 
eld  that  children  can  prosecute  to 
Judgment  an  action  begun  by  their 
mother  for  Injuries,  pending  which 
she  has  died.  Thompson  v.  Seattle, 
etc..  R.  Co.,  71  Wash.  488,  128  P 
1007. 

tb]  OaSw  mm  sffalast  wroaffdosv. 
rnder     Remington     &     B.  Code 

S183,  which  provides  that,  when  the 
eath  of  a  person  Is  caused  by  the 
wrongful  act  of  another,  his  heirs 
or  personal  representatives  may 
maintain  an  action  for  damages 
against  the  wrongdoer,  and  |  967, 
which  provides  that  all  actions, 
other  than  those  enumerated  under 
A  183,  survive  as  between  personal 
representatives,  a  cause  of  action 
against  a  person  causing  wrongful 
death  survives  the  death  of  the  in- 
jured person  only  as  against  the 
wrongdoer,  and  not  against  his  per- 
sonal representatives.  Rinker  v. 
Hurd,  69  Wash.  257,  124  P  687. 

•8.    U.    S. — Martin    v.  Baltimore, 
etc..  R  Co.,  161  U.  S.  673.  14  SCt 
tS  Lb  ed.  Ill  (West  Virginia 


Colo. — Kelley  v.  Union  Pae.  R.  Co., 
16  Colo.  455,  27  P  1058. 

111. — Ohnesorge  v.  Chicago  City 
R.  Co.,  259  111.  424,  102  NB  819. 

Ind.— Hecht  v.  Ohio,  etc,  R  Co., 
182  Ind.  507,  32  NG  302;  Burns  v. 
Grand  Rapids,  etc.,  R.  Co.,  113  Ind. 
169,  15  NB  230;  Pennsylvania  Co. 
v.  Davis.  4  Ind.  A.  51,  29  NE  42S. 

T<y. — Newport  News,  etc,  R.  Co., 
V.  Dentsel,  91  Ky.  42,  14  SW  9S8, 
12  Kyi,  626. 

Minn. — Billson  v.  Linderberg,  66 
Minn.  66,  68  NW  771;  Cooper  v.  St. 
Paul  City  R  Co.,  55  Minn.  134,  56 
NW  688. 

N.  Y.— Hegerlch  v.  Keddie,  99  N. 
T.  268,  1  NE  787,  52  AmR  25. 

Utah. — Mason  v.  Union  Pac.  R. 
Co.,  7  Utah  77,  24  P  796. 

Va. — Beavers  v.  Putnam,  110  Va. 
713.  67  SB  363. 

Wis. — Topping  v.  St.  Liawranoe, 
86  Wis.  526,  67  NW  365. 

And  see  cases  In  the  note  following. 

fal  A  statate  giving  •  tlffbt  Of 
aoUon  f  ov  death  oaaaed  to  wzong- 
fol  aot,  not  being  a  survival  stat- 
ute, but  creating  a  new  and  inde- 
pendent right  of  action  the 
death,  does  not  change  the  rule  of 
the  common  law  that  the  cause  of 
action  for  personal  Injuries  subse- 
quently resulting  in  death  dies  with 
the  person,  ana  an  action  therefor 
cannot  be  -  maintained  by  such  per- 
son's personal  representative.  Beav- 
ers v.  Putnam,  110  Va.  718,  87  SB 
353. 

99.  Ark.— In  this  state  the  stat- 
ute providing  for  the  survival  of 
the  common>law  cause  of  action  for 
personal  Injuries  was  not  repealed 
by  the  subsequent  enactment  giving 
the  personal  representatives  of  the 
Injured  party  a  new  cause  of  action 
for  the  benefit  of  the  widow  and 
next  of  kin.  Both  causes  of  action 
exist;  and  a  recovery  in  a  suit  based 
on  one  will  not  bar  a  recovery  In  a 
suit  founded  on  the  other.  Davis  v. 
Nichols.  64  Ark.  358.  16  SW  880; 
Davis  V.  St.  Louis,  etc.,  R.  Co.,  53 
Ark.  117,  13  SW  801,  7  LRA  283. 

Kan. — In  this  state  it  Is  held  that 
under  I  420  of  the  civil  code^a  cause 
of  action  for  personal  injuries  sur- 
vives the  death  of  the  person  in- 
jured, where  such  death  did  not 
rjesult  from  the  Injuries  in  question; 
hut  that  when  death  resulted  from 
such  injuries  no  cause  of  action  sur- 
vives, but  a  new  cause  of  action 
arises  for  the  benefit  of  the  next  of 
kin  under  §  422.  Martin  v.  Missouri 
Pac.  R.  Co.,  68  Kan.  475,  49  P  606; 
McCarthy  v.  Chicago,  etc.,  R.  COy  18 
Kan.  48,  26  AmR?42.  And  see  Mis- 
souri Pac  R.  Co.  V.  Bennett,  68  Kan. 
499,  49  P  606  [aff  on  otbw  grounds, 
but  disappr  holdini 


of  the  original  comnton-Iaw  cause  of  action,  thus 
recognizing  two  distinct  causes  of  action  as  grow- 
ing out  of  every  injury  resulting  in  death,  one  a 
cause  of  action  by  survival,  and  the  other  a  new 
cause  of  action  created  by  statute.""  Under  some  of 

killing,  and  that  which  survives 
under  Act  No.  113,  Laws  (1885),  3 
Howell  St.  {  7397,  for  negligent  In- 
juries to  the  person,  are  separate 
and  distinct  causes  of  action,  and 
the  latter  cannot  be  introduced  into 
a  cause  based  upon  the  right  given 
under  the  first  statute  cited,  by  way 
of  amendment  to  the  declaration. 
Hurst  V.  Detroit  "City  R.  Co.,  84 
Mich.  539,  48  NW  44. 

Miss. — In  this  state  the  statute 
giving  an  action  for  death  by  wrong- 
ful act  Is  entirely  distinct  froir  the 
statute  providing  that  causes  of  ac- 
tion for  personal  injuries  shall  sur- 
vive. Vicksburg,  etc.,  R.  Co.  v. 
PljUltps,  64  Miss.  693,  2  S  537.  And 
no  cause  of  action  for  personal  in- 
juries resulting  In  death  survives 
where  death  was  instantaneous.  Illi- 
nois Cent.  R.  Co.  v.  Pendergross.  69 
Miss.  425,  H  S  954. 

Mo. — Showen  v.  Metropolitan  St. 
R.  Co.,  164  Mo.  A.  41,  148  SW  135. 

Pa. — Birch  v.  PittaburcT.  etc.. 
R.  Co.,  16S  Pa.  839,  30  A  825  (where 
the  court  speaking  of  the  act  of 
April  15.  1861,  i  18.  providing  that 
no  action  brought  for  personal  in- 
juries shall  abate,  etc,  and  |  19  oi 
the  same  act,  which  gives  a  right  of 
action  to  the  representatives  of  a 
person  -whose  death  has  been  caused 
by  unlawful  violence  or  negligence, 
said  that  the  eighteenth  section  wan 
apparently  intended  to  regulate  a 
common-law  right  of  action  by  se- 
curing its  survivorship,  while  th« 
nineteenth  section  was  creative  of 
a  new  cause  of  action,  wholly  un- 
known to  the  common  law).  In 
Moe  V.  Smiley,  126  Pa.  136.  17  A 
228,  3  LRA  341  and  note,  it  was  held 


ig  to  the  contrary, 
P  188]. 


6  Kan.  A.  281.  47 

Ky. — ^In  this  state  where  a  person 
dies  as  the  result  of  personal  in- 
juries two  causes  of  action  survive, 
one  for  the  suffering  before  death, 
and  the  other  for  the  loss  of  life; 
but  the  party  entitled  to  sue  must 
elect  on  which  cause  of  action  he 
will  bring  suit,  Conner  v.  Paul,  12 
Bush  144,  148  [clt  Hansford  v. 
Payne,  11  Bush  380,  where  the  court 
said:  "If  a  party  elects  to  sue  and 
enforce  the  right  of  action  that  sur- 
vives to  him,  he  will  not  be  allowed 
afterward  to  avail  himself  of  the 
punitive  statute  and  also  to  recover 
under  its  provisions"  ] .  And  see 
Newport  News,  etc.,  R.  Co.  v.  Dent- 
zel,  %1  Ky.  48,  14  SW  968,  12  KyL 
626. 

Mich. — In  this  state  the  right  of 
action  given  by  Howell  St.  !  8314,  to 
the  personal  representative  of  a  de- 
ceased perscm  for  the  pecuniary  In- 
Jury  resulting  from  his  negligent 


that  Const,  art  3  S  21.  providing  that 
in  case  of  death  by  violence  or  neg- 
ligence the  right  of  action  should 
survive,  meant  that  It  should  sur- 
vive to  the  personal  representatives 
of  the  Injured  party,  and  not  that 
it  should  survive  against  the  estate 
of  the  wrongdoer ;  and  that  the 
widow  of  a  man  who  had  been  mur- 
dered could  not  maintain  an  action 
for  damages  against  the  adminis- 
trator of  the  murderer. 

Vt. — Needham  v.  Grand  Trunk, 
etc,  R.  Co.,  38  Vt.  294.  And  see 
Bames  v.  Brattleboro,  64  Vt.  471. 

WlB.-~In  this  state,  under  Rev. 
St.  (1898)  S  4253,  providing  that  ac- 
tions for  the  recovery  of  damages 
to  the  person  shall  survive,  such  a 
cause  of  action  survives  in  cases 
where  death  results  therefrom,  as 
well  as  In  other  cases,  and  such  sur- 
vivorship   Is    not    taken    away  by 

J 4256,  conferring  a  right  of  actiion 
or  death  by  wrcmgful  act  Brown 
V.  Chicago,  etc,  R.  Co.,  102  Wia 
187,  77  NW  748,  78  NW  771,  44 
ItBA  679  and  note.  And  see  Wood- 
ward V.  Chicago,  etc,  R.  C^.,  28  Wla 
400. 

See  Parvla  v.  Phlladelcihia,  etc  B- 
Co.,  IS  Del,  486,  17  A  702 ;  lAuisvllle, 
etc„  R.  Co.  V.  Bean,  94  T^n.  888,  29 
8w  870 ;  Collins  v.  E^t  Tennessee, 
etc.,  R.  Co.,  9  Helsk.  (Tenn.)  8*1; 
Fowlkes  v.  Nashville,  etc,  R  Cc,  9 
Helak.  (Tenn.)  829;  Nashville  eta, 
R.  Co.  V.  Prince,  2  Helsk.  (Tenn.) 
580.  In  this  state,  under  Mllliken  A 
V.  Code  S  3130,  providing  that  a 
right  of  action  of  a  person  who  dies 
from  injuries  received  from  another 
shall  not  abate  by  his  death,  but 
will  pass  to  his  widow  or  next  of 
kin  for  their  benefit,  and  free  from 
the  claims  of  creditors,  U  SlSl, 
3132,  authorizing  certain  persons  to 
bring  actions  for  such  injuries,  ann 
i  3133,  providing  that,  If  deceased 
had  commenced  an  action  before  bU 
death.  It  shall  proceed  without  a 
revivor  thereaft^,  an  action  for  ptf- 
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the  statates  pTeserving  from  abatement  actions  and 
eauses  of  action  for  personal  injuries  it  is  not  ma- 
terial whether  or  not  the  injuries  eventually  result 
in  death.^  In  other  jurisdictions,  however,  rights 
of  action  for  personal  injuries  do  not  survive,  under 
particular  statutory  provisions,  except  where  the 
injories  resnlt  in  death,  in  which  case  the  statutes 
provide  remedies  in  favor  of  personal  representa- 
tives, or  of  the  widow  or  next  of  kin.'  In  others  the 
action  will  survive,  under  the  statute,  if  plaintiff 
dies  from  some  other  cause  than  the  injury,  but 
it  will  abate  if  he  dies  as  the  result  of  the 
injury.' 

[$  369]  (f)  Snrviral  of  Kigtat  of  .Action  for 
Death  by  Wrongful  Act.  The  decisions  are  conflict- 
ing as  to  whether  the  statutory  cause  of  action  for 


death  by  wrongful  act  survives  the  death  of  the 
beneficiary  specified  in  the  statute.  In  some  states 
it  abates,*  while  in  others  it  survives.'^  And  in  some 
states  the  cause  of  action  abates  on  the  deaith  of 
the  wrongdoer,'  while  it  survives  in  other  states.'' 
This  question  will  be  fully  dealt  with  under  another 
title.' 

370]  (2)  Assault  and  Battery.  In  some  juris- 
dictions actions  or  causes  of  action,  or  both,  for 
assault  and  battery  do  not  abate  by  death  as  at 
conunon  law,  but  survive  under  the  statutes."  In  a 
majority  .of  the  states,  however,  either  because  such 
causes  of  acti<»i  are  not*eon8id6red  withui  the  statute 
or  beeause  they  are  expressly  excepted,  the  common 
law  remains  unchanged,  and  they  abate  on  the  death 
of  either  party." 


Mnal  Injuries  caualnff  death  can 
proceed  without  revivor  after  plaln- 
utTB  death,  when  he  left  a  survlvlnc 
widow  or  next  of  kin.  Daniel  v. 
East  Tennessee  Coal  Co.,  106  Tenn. 
4T0.  58  8W  8S9.  And  see  MemiAils. 
etc.,  R  Co.  v.  Prince,  2  Tenn.  Civ. 
A.  888. 

1.  Mahoning'  Valley  R.  Co.  v.  Van 
Alsttne,  77  Oh.  St.  8S5,  83  NB  <01. 
14  L.RANS  898  and  note;  Crlder  v. 
Uoorhead.  61  Pa.  Super.  682;  John- 
son V.  Eau  Claire,  U9  Wis.  194,  -13& 
NW  481;  Brown  v.  Chicago,  etc,  R. 
Co..  102  Wis.  187.  77  NW  748,  78  KW 
TTl,  44  LRA  679  and  note.  And  see 
supra  (  865. 

S.  Webber  v.  St.  Paul  City  R.  Co., 
97  Fed.  140,  CCA  79  (Minnesota); 
HlUlker  V.  Cltlsens'  St.  R.  Co.,  162 
Ind.  86,  52 1  NE  607  (holding  that 
under  Bums  Rev.  St.  [1894]  {  283. 
Homer  Rev.  St.  [1897]  t  282,  pro- 
Tidins  that  causes  of  action  arising 
out  of  an  Injury  to  a  person  die  with 
the  person,  except  actions  given  for 
«B  injury  causing  the  death  of  any 
person,  an  administrator  cannot  sue 
for  damages  for  physical  pain  and 
suffering  of  intestate,  since  the 
right  of  action  abates):  Feary  v. 
Hamilton.  140  Ind.  45.  89 
S16:  Boor  v.  Lowney,  108  Ind.  468, 
3  NB  161,  63  AmR  619;  Stout  v. 
Indianapolis,  etc..  R.  Co.,  41  Ind. 
149.  58  Ind.  148:  Anderson  v.  Field- 
ing, 92  Ulna.  42,  99  NW  867,  104 
AmSR  SfS:  BUlson  v.  Linderberg,  66 
llbin.  66,  68  NW  771;  Cooper  v.  St. 
Paal  City  R.  Co.,  S6  Minn.  184,  66 
NW  588;  Green  v.  Thompson.  26 
Minn.  500.  6  NW  t7<:  Daniel  v.^East 
TennessM  Coal  Co.,  106  Tenn.  470,  68 
SW  859;  Hemphii  St.  R  Co.  V. 
Prince.  2  Tenn.  Civ.  A.  688. 

S.  U.  a. — HcLaughltn  v.  Hebron 
Mfg.  Co.,  171  Pod.  269  (Rhode 
Island  statute):  Martin  v.  Wabash 
R.  Co.,  142  Fed.  660,  78  CCA  646 
(lllinota  statute). 

IlL — Ohnesoree  v.  Chicago  City  R. 
Co.,  259  IlL  42*.  102  NE  819;  Prouty 
t:  Chicago,  260  111.  222.  96  NB  147; 
Chicago.  etc.LR  Co.  v.  O'Connor,  119 
III.  586,  9  NE  263:  Holton  v.  Daly, 
106  IIL  181;  Kunkel  v.  Chicago  Cons. 
Traction  Co..  166  111.  A.  893 ;  Savage 
T.  Chicago,  etc.  R.  Co.^42  111.  A.  842 
[afl  288  IIL  892,  87  NE  877];  Clark 
».  CGara  Coal  Co.,  140  111.  A.  207; 
Tfl-Clty  R  Co.  V.  Brennan,  108  111. 
A  471;  Wetherell  v.  Chicago  City  R 
Co.,  104  IIL  A.  367;  Merrihew  v. 
Chicago  City  R  Co.,  92  IIL  A.  846 
Ihobllnff  that  where  the  death  of 
an  Injured  party,  pending  suit,  re- 
solu  from  the  Injury  declared  on, 
there  can  be  no  recovery  by  bis  per- 
Knal  representatives  on  account  of 
dunages  intermediate  the  injury  and 
his  death);  Wehr  v.  BrocdES,  21  IIL 
A  115. 

Ulch. — Bouse  V.  Michigan  United 
R.  Co.,  164  Mich.  476,  129  NW  71ft. 

Uo. — Oreer  v.  St.  Ijonla,  etc,  R 
Co.  (A.)  168  SW  740;  Showen  v. 
HetropoUtan  St.  R  Co.,  164  Mo.  A. 

41,  i4rsw  ISS.        _  ^ 
Tex^Honston,  etc.,  R  Ca  v.  Max-^ 


well.  (Ctv.  A.)  128  SW  160;  Inter- 
national, etc.,  R  Co.  V.  EUyaon,  48 
Tex.  Ctv.  A.  45,  94  SW  910  (holding 
that  under  Rev.  St.  [18951  art  8353a, 
providing  that  causes  or  action  on 
which  suit  has  been  brought  by  the 
injured  party  for  persobal  injuries 
other  ,than  those  resulting  in  death 
shall  not  abate  by  reason  of  his 
death,   if  the  death  of  a  plaintiff 

fending  an  action  for  personal  in- 
urtes  resulted  frbm  the  Injuries,  her 
representatives  are  not  entitled  to 
recover  therefor;  but,  if  It  resulted 
from  bowel  trouble,  they  are  en- 
titled to  recover) ; 'Elly8<m  v.  Inter- 
national, etc.,  R  Co^  83  Tex.  Civ.  A. 
1,  76  SW  868.  For  Texas  Statute  see 
supra  S  365  note  90  [b]. 
,  [al  BordeB  of  proof,  evldenee, 
and  mstmctlons  as  to  cause  of  death 
see  Houston,  etc..  R  Co.  v.  Maxwell. 
(Tex.  Civ.  A.)  128  SW  1«0. 

[b]  Keasnre  of  Teoovenr. — (1) 
Where  the  death  of  the  injured  party 
results  from  a  cause  other  than  the 
injuries  for  which  the  suit  is 
brought,  there  may  be  a  recovery, 
notwithstanding  the  death,  for  pre- 
cisely the  same  injuries  that  the 
party  himself  could  have  recovered 
for,  had  he  lived  until  after  the  final 
trial.  Tri-Clty  R.  Co.  v.  Brennan. 
108  IIL  A.  471.  (2)  In  such  case 
damages  max  be  recovered  for  pain, 
suffering,  n^neys  necessarily  ex- 
pended during  bis  sickness,  and  the 
loss  of  proflte  up  to  the  time  of  his 
death.  Wetherel]  v.  Chicago  City  R 
Co.,  104  111.  A.  367.  And  see  supra 
9  244. 

[c]  KulAMrtal  sq^SBdltUM  whaze 
aonon  doss  mot  snzvlTS. — In  Eily- 

son  V.   Xntwnatlonal,  etc.,   R  Co., 

88  Tex.  Civ.  A.  1,  75  SW  868.  th«  de- 
ceased, prior  to  her  death,  sued 
defendant  railroad  for  personal  in- 
juries caused  by  Its  negligence. 
After  her  death,  plaintiffs,  her  chil- 
dren, filed  an  amended  petition 
under  the  statute,  alleging  the  In- 
juries, defendant's  negligence,  and 
the  expenditure  by*  them  of  certain 
sums  for  medical  services,  etc..  but 
failed  to  allege  that  the  death  of  de- 
ceased did  not  result  from  the  In- 
juries. It  was  held  that,  as  defend,- 
ant  was  not  liable  In  the  action  for 
the  injuries  as  the  action  did  not 
survive.  It  was  not  liable  for  ex- 
penditures made  by  plaintiffs  in  car- 
ing for  deceased  during  her  last 
Illness,  although  Incurred  by  reason 
of  the  Injuries. 

i.  Frazler  v.  Oeorgla  R.  etc.  Co., 
101  Qa.  77.  28  SE  682;  Frasler  v. 
Georgia  R,  etc..  Co..  96  Oa.  785,  22 
SE  336;  Chlvers  v.  Roger,  60  La. 
Ann.  57,  23  S  100;  Ix)ulsvllle,  etc.,  R 
Co.  V.  Bean.  94  Tenn.  388,  29  SW 
370;  Schmidt  v.  Menasha  Wooden- 
ware  Ca,  99  Wis.  800,  74  NW  797; 
Woodward  V.  Chicago,  etc.,  R  Co., 
28  Wis.  400. 

6.  Pennsylvania  Co.  v.  Davis,  4 
Ind.  A.  51.  2ft  NE  426;  Senn  v. 
Southern  R  Co.,  124  Ma  621,  28 
SW  86:  Tobln  v.  Missouri  Pac  R 
Ca,  (Ma)  18  SW  996. 


e.  Davis  V.  Nichols,  64  Ark.  858. 
■  16  SW  880:  HamUton  v.  Jones,  125 
Ind.  176.  26  NB  192;  Hsfferloh  v. 
Kaddie,  t«  N.  T.  258,  1  NE  787. 
68  AmZt  25;  Bussell  v.  Sunbury,  87 
Oh.  St.  872.  41  AmR  521. 

7.  Morehead  v.  Bittner,  160  Ky. 
622,  50  SW  857.  20  KyL  1986:  Col- 
lier V.  Arrlngton,  61  N.  C.  356;  Welss 
v.  Hunslckt,  8  Pa.  DIst  446. 

[a]  In  Texas  the  cause  of  action 
for  death  by  wrongful  act  abates  on 
the  death  of  the  wrongdoer  where 
no  action  has  been  instituted  against 
him  in  his  lifetime:  but  If  an  ac- 
tion has  been  brought  the  cause  of 
action  survives.  Johnson  v.  Farmer, 
89  Tex.  610.  35  SW  1062.  See  supra 
g  366  note  90  [b]. 

a   See  Death  [IS  Cyc  828]. 

9.  Ark. — ^Ward  v.  Blackwood,  41 
Ark.  296,  48  AmR  41,  48  Ark.  396,  8 
SW  624. 

IIL— Mundiy  V.  McOrath,  Tft  IR 

694. 

Me. — -Hooper  v.  Gorham, '45.  Me. 
209. 

Mass. — Wllklns  v.  Wainwright» 
173  Mass.  212,  63  NE  897:  Norton  v. 
Bewail,  106  Mass.  143,  8  AmR  298; 
Brown  v.  Kendall.  6  Cush.  292. 

Mich. — Miller  v.  Sadowslcy,  18t 
Mich.  602,  101  NW  621;  Btuyveaant 
V.  Wilcox,  92  Mich.  233,  62  NW  466, 
31  AmSR  680;  Hurst  v.  Detroit  City 
•R.  Co.,  84  Mich.  539,  48  NW  44;  Day- 
ton V.  Fargo.  45  Mich.  162.  7  NW 
768. 

Miss. — ^Wagner  v.  Glbbs,  80  MIsl 
63,  81  S  434,  92  AmSR  6ft8. 

Tenn. — Kimbroagh.  v.  HitohelL  1 
Head  589. 

Vt.— Earl  T.  Tupper,  45  Vt  276. 

 Wis. — Hlner  v.  Fond  du  Lac,  71 

Wis.  74,  86  NW  682;  Woodward  v. 
Chicago,  etc.,  R  Co.,  2S  Wis.  400. 

■seupiarr  .  dwnairM    Me  supra 

i  344. 

[a]  Assault  by  do*. — Under 
Pub.  St  c  166  I  1,  providing  tbat 
actions  of  tort  for  damage  to 
the  person  shall  survive,  a  cause  of 
action  for  Injury  to  one's  person 
from  assault  by  another's  dogs  sur- 
vives. Wllklns  V.  Walnwrlght,  178 
Mass.  212,  68  NE  397. 

10.  U.  S.— Henshaw  v.  Miller.  17 
How.  212,  16  L.  ed.  282;  Jones  v. 
Van  Zandt,  13  P.  Cas.  No.  7>604,  4 
McLean  604. 

Ala. — ^Hadley  v.  Bryars,  68  Ala. 
185. 

Ga. — Brawner  v.  Sterdevant,  9  Ga. 
69. 

Ky,— Shields  v.  Rowland,  161  Ky. 
186,  151  SW  408;  Lewis  v.  Taylor 
Coal  Co.,  112  Ky.  846,  66  SW  1044, 
23  KyL  2218,  57  LRA  447;  Perkins 
V.  Stein,  94  Ky.  433,  22  8W  649,  20 
LRA  861  and  note;  Anderson  v. 
Arnold,  79  Ky.  370. 

Mo. — Melvln  v.  Evans,  48  Mo.  A. 
421. 

N.  T. — Morenus  v.  Crawford,  61 
Hun  89,  6  NTS  468;  Mulligan  v. 
O'Brien,  68  Misc.  4,  102  NTS  911 
raff  119  App.  Div.  365,  104  NYS 
8011:  Smith  V.  Lynch.  8  NTSt  341,  12 
NTClTProo  248;  Helnmuller  v.  Gray, 
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3711  (3)  False  Imprisonment  or  Unlavfnl  Ar- 
rest. In  some  of  the  states  actions  or  causes  of  ac- 
tion false  imprisonment  or  unlawful  arrest  are 
made  to  survive  by  statute;"  but  in  the  absence  of 
statute  they  abate  in  accordance  with  the  common- 
law  rule." 

372]  (4)  Nuisance.^  Causes  of  action  for  a 
nuisance  resulting  in  personal  injuries  survive  under 
the  statutes  of  some  jurisdictions,^*  but  they  do  not 
survive  at  common  law;"  and  in  some  states  they 
are  expressly  excepted  by  the  survival  statute.^' 

373]  (6)  Negligence  in  OeneraL  At-common 
law  the  right  of  action  to  recover  for  personal  in- 
juries caused  by  the  n^ligent  act  or  omissiob  of 
another  does  not  survive  the  death  of  either  party," 
but  it  is  otherwise  under  the  survival  statutes  of 
most  atates.^^ 
[$  374]    (6)  Negligence  or  Wrongful  Act  of  Car- 


rier. In  the  absence  of  a  statute  it  has  been  held 
that  a  cause  of  action  against  a  carrier  for  personal 
injuries  to  a  passenger  abates  on  the  passenger's 
death,  notwithstanding  the  contract  relation.**  But, 
as  the  cause  of  action  against  a  carrier  for  personal 
injuries  to  a  {Hts^enger,  resulting  from  failure  of  the 
carrier  to  exercise  the  care  required  by  its  contract 
and  to  transport  the  passenger  safely  and  protect 
him  from  assault  by  its  servants  or  third  persons, 
etc.,  arises  ex  contractu,  it  has  been  held  that  it  sur- 
vives the  passenger's  death,  if  the  damages  sought 
to  be  recovered  are  damages  to  the  estate  and  not 
merely  to  the  person,'"  unless,  as  in  some  jurisdic- 
tions, there  is  a  statute  to  the  contrary .^^  And  under 
some  statutes  the  cause  of  action  -  to  recover  for 
mental  and  physical  injury  and  suffering  resulting 
from  personal  injury  due  to  n^Iigence,  or  to  assault 
and  ill  treatment,  sorvlves.^'   Unless  the  survival 


18  AbbPrNS  299;  Wood  v.  Phillips, 
11  AbbPrNs  1;  Comstock  v.  Dodge. 
43  HowPr  97. 

N.  C. — Hannah  v.  Richmond,  etc, 
R,  Co.,  87  N.  C.  3B1. 

Pa. — Lattimore  v.  SimmonB,  13 
Serg.  &  K.  183. 

Tex. — Harrison  v.  Moseley,  81 
Tex.  608:  Gibbs  v.  Belcher,  30  Tex. 
78;  Taney  v.  Edwards,  27  Tex.  225, 

Va.— Lee  v.  Hill,  87  Va.  <97.  IZ  SE 
10S2,  24  AmSR  666  and  note. 

[a]  Application  of  •xcaptlon. — 
(1)  It  has  been  held  that  to  con- 
stitute an  assault  and  battery, 
-wtthtn  the  meaning  of  the  exception 
In  the  Kentucky  statute,  which  pro- 
Tides  that  actions  for  assault  and 
l»ittery  shall  die  with  the  person,  the 
act  cunplained  of  must  be  done 
with  a  hostile  Intent,  and  that  mere 
acts  of  tiegllgence  do  not  constitute 
such  an  assault  and  battery,  even 
when  tresiKiss  would  He  therefor 
(Perkins  v.  Stein,  94  Kv.  433,  22  SW 
649,  20  L.RA  S6l  and  note);  (2) 
and  that  a  right  of  action  for  as- 
sault, committed  on  a  passenger  by 
a  servant  of  the  carrier,  will  sur- 
vive In  favor  of  the  administrator. 
If  plaintiff  counts  upon  th^  Injury 
as  a  breach  of  the  carrier's  contract 
to  carry  him  safety,  although  the 
statute  excepts,  from  actions  that 
survive,  actions  for  assault  and  bat- 
tery  (Wlnnegar  v.  Central  Pass.  R. 
Co.,  85  Ky.  547,  .4  SW  237).  (3)  But 
on  the  other  hand  it  has  been  held 
under  this  statute  that  an  action 
for  the  pain  and  suffering  of  a  serv- 
ant resulting  from  the  master's 
breach  of  contract  to  furnish' a  <  guard 
to  protect  him  from  an  assault  does 
not  survive  the  death  of  the  servant, 
Lewis  v.  Taylor  Coal  Co.,  112  Ky. 
845j66  8W  1044,  23  KyL  2218,  67  LRA 
447;  (4)  and  that  a  cause  of  action 
for  negligently  and  recklessly,  al- 
though not  intentionally,  inflicting  a 
wound  upon  the  body  of  plaintiff 
with  a  pistol.  Is  properly  a  cause 
of  (Lcilon  for  assault  and  battery, 
and  therefore  does  not  survive  the 
death  of  the  wrongdoer  (Anderson 
V.  Arnold,  79  Ky.  370).  (6)  And  a 
caiise  of  action  against  a  railroad 
company  for  wrongful  ejection  from 
one  of  Its  cars  does  not  survive 
the  death  of  the  party  injured, 
where  it  Is  based  on  the  personal 
Injury  and  Is  In  form  for  assault 
and  battery.  Hannah  v.  Richmond, 
etc..  R.  Co..  87  N.  C.  8B1. 

11.  Ind.— Orlffln  v.  Wilcox,  21  Ind. 
870. 

Ky. — Hunlns  v.  Toler,  1  Bush 
192. 

Mass. — Norton  v.  Bewail,  106 
Mass.  143,  8  AmR  29S. 

Mich. — Hurst  v.  Detroit  City  R 
Co..  84  Mich.  639,  48  NW  44;  Z>ayton 
V.  Pargo,  46  Mich.  153.  7  NW  758. 

Hiss,— Hewlett  v.  Geuge,  68  Miss. 
708.  9  S  886.  13  LRA  682  and  note. 
"^Itcomb  v.  Cook,  S8  VL  477. 
'Iner  t.  Ftmd  du  Idus,  71 


Wis.  74,  88  NW  632;  Woodward  v. 
Chlcag'o,  etc.,  R.  Co.,  28  Wis.  400. 
ExempIUT    damsffva    see  supra 

9  344. 

[a]  Sot  within  sxosptlon  in 
Zantnoky  vtatnts. — An  action  for  In- 
stigating and  procuring  an  unlawful 
arrest  and  Imprisonment  Is  not 
within  a  statute  excepting  from  sur- 
vivorship "actions  for  assault  and 
battery,  slander,  criminal  conversa- 
tion, and  so  much  of  the  action  for 
malicious  prosecution  as  is  Intended 
to  recover  for  the  personal  Injury." 
Hugglns  V.  Toler,  1  Bush  192. 

[b]  "Bodily  bnrt  or  Injury."— 
The  death  of  plaintiff.  In  an  action 
to  recover  damages  for  an  unlawful 
arrest  and  Imprisonment,  does  not 
abate  the  action  under  a  statute 
providing  that  actions  to  recover 
damages  for  any  bodily  hurt  or  in- 
jury, shall  not  abate  on  the  death  of 
either  party,  as  such  statute  is  not 
confined  to  injuries  received  by  the 
use  of  actual  force.  Whitcomb  v. 
Cook,  88  Vt.  477. 

13.  Henshaw  v.  Miller,  17  How. 
212.  16  L.  ed.  222:  Whiten  v.  Bennett, 
77  Fed.  271  laff  86  Fed.  405,  80  CCA 
140] ;  Ferguson  v.  LisiRibert,  8  F. 
Cas.  No.  C739 ;  Barker  v.  Clark,  57 
CaL  245:  Morenus  v.  Crawford,  61 
Hun  89.  5  NTS  453;  Heinmuller  v. 
Gray.  13  AbbPrNS  (N.  Y.)  299;  Taney 
V.  Edwards,  27  Tex.  224. 

18.    See  also  supra  SI  357-359. 

Xajoxy  from  dsfsots  In  or  obstmc- 
tion  of  'highway  or  bridge  see  Infra 
g  880. 

14.  See  supra  iS  343,  364,  366. 

15.  Knox  v.  Sterling,  78  111.  214; 
Cardlngton  v.  Fredericks,  46  Oh.  St. 
442,  21  KB  766.  See  supra  S5  339, 
363. 

Ca]  An  ootlon  by  a  olty  wUoh  has 
been  charged  for  a  ntdsuuw  brought 
to  recover  over  against  an  individual 
responsible  in  the  first  instance  for 
creating  It  does  not  survive  the  death 
of  defendunt,  ?o  that  It  can  be  prose- 
c-uted  against  his  estate.  Knox  v. 
Sterling,  73  III.  214. 

16.  (jardlngton  v.  Fredericks,  46  Oh. 
St  442,  21  NB  766  (holding  that  an 
action  against  a  municipal  corpora- 
tion, founded  upon  a  petition  alleg- 
ing that  a  street  much  used  by  the 
public  was  so  unsklllfully  and  neg- 
ligently constructed  and  left  by  de- 
fendant OB  to  be  in  an  unsafe  and 
dangerous  ccmdltton,  and  allowed  to 
become  out  of  repair,  and  obstructed 
by  the  rubbish  and  refuse  of  the 
village  so  that  It  was  highly  dan- 

f erous,  and  that  plaintiff,  while  law- 
ully  passing  along  the  street, 
accidentally  and  without  fault  or 
negligence  on  her  part,  was  precipi- 
tated down  an  embankment  whereby 
she  was  greatly  bruised  and  In- 
jured, for  which  damages  she  asks 
judgment.  Is  an  action  for  a  nuisance 
and  abates  on  the  death  of  the  party 
Injursd). 


17.  Jacksonville  St  R  Co.  v. 
Chappell.  22  Fla.  616,  1  8  10;  Stan1e>- 
v.  Blrcher,  78  Mo.  248.  See  also 
supra  i  888  and  cases  there  cited. 
And  see  the  following  sections. 

18.  Wetherell  v.  Chicago  City  R 
Co..  104  111.  A.  357;  Perkins  v.  Stein, 
94  Ky.  433,  22  SW  649,  20  LRA  8S1 
and  note ;  Hansford  v.  Payne,  1 1 
Burtt  (Ky.)  380;  Peebles  v.  North 
Carolina  R  Co., '63  N.  C.  238;  Leh- 
mann  v.  Deuster,  95  Wis.  185,  7» 
NW  170,  60  AmSR  111  and  note,  37 
LRA  333  and  note  (holding  that  s 
cause  of  action  for  personal  injuries 
through  negligence  Is  within  Rev. 
St.  9  4253,  as  amended  by  L.aws 
n887]  c  280,  providing  that  actions 
for  assault  and  battery,  etc..  "or 
other  damage  to  the  person,"  shall 
survive).  See  supra  SB  864,  366.  and 
cases  there  cited.  And  see  the  fol- 
lowing sections. 

19.  Jacksonville  St  R.  Co.  v. 
Chappell,  22  Pla.  616,  1  S  10;  Norton 
V.  Wiswall,  14  HowPr  (N.  T.)  42. 

30.  The  City  of  Brussels.  B  F. 
Cas.  No.  2,745,  6  Ben.  370  (holding 
that  where  a  child  who  was  a  pas- 
senger on  a  steamship,  was  polsoneil 
on  the  passage  and  died,  as  was  aU 
leged.  In  consequence  of  negligence 
on  the  part  of  the  officers  of 
the  ship,  and  the  father,  hav- 
ing been  appointed  administrator 
of  the  child,  filed  a  libel  against  the 
vessel  to  recover  domsKes,  the  cause 
of  action  survived);  Keller  v.  Union 
Pac.  R.  Co.,  16  Colo.  466,  27  P  1058. 

ai.  Webber  v.  St.  Paul  City  R. 
Co..  97  Fed.  140.  38  CCA  79  (holding 
that  Gen.  St  [1894]  S  6912,  which 
provides  that  "a  cause  of  action  aris- 
ing out  of  an  injurjr  to  the  person 
dies  with  the  person  of  either  party 
except  as  provided  In  the  next  sec- 
tion," applies  to  all  causes  of  ac- 
tion, whether  founded  on  contract 
or  tort;  ^d  under  It  the  personal 
representative  of  a  person  whose 
death  was  caused  by  an  Injury  re- 
ceived while  a  passenger  on  a  street 
railroad  cannot  maintain  an  action 
for  breach  of  the  contract  for  safe 
carriage,  counting  on  the  expense  anil 
loss  of  time  caused  the  decedent 
prior  to  his  death  by  the  injury  *» 
the  damages  resulting  from  sucb 
breach,  where  the  suit  Is  not  brought 
In  accordance  with  the  provisions  of 
9  6913). 

as.  111.— Wetherell  t.-^  CblcBpt 
City  R  Co.,  104  III.  A.  867. 

Ky. — ^Wiqegar  v.  Central  Pass.  R- 
Co.,  86  Ky.  647,  4  SW  287,  9  KyL 
156  (holding  that  an  action  for  Injury 
from  an  assault  by  the  driver  of  » 
car  resulting  in  mental  and  physical 
suffering  survived  under  a  statute 
providing  that  "no  right  of  action 
for  personal  Injury"  should  cease  or 
die  with  the  person  injuring  or  the 
person  Injurefl,  "except  actions  for 
assault  and  battery,"  etc.,  the 
tlon  '  being,  not  for  oasanlt  sna 
battery,  wlthla^the  meaning  of  u* 
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statute  excepts  or  does  not  apply  to  personal  in- 
juries resulting  in  death^'  the  fact  that  the 
deatb  of  the  passenger  resulted  from  the  injuries 
received  does  not  affect  the  right  of  recovery,  the 
action  being  for  the  injories  and  not  for  the 
death.-* 

Action  by  husband.  An  action  by  a  husband 
against  a  carrier  of  passengers,  to  recoj'^r  for  the 
loss  of  services  of  his  wife  and  expenses  paid  in 
consequence  of  injuries  to  her  person  resulting  from 
defendant's  negligence  while  she  was  a  passenger, 
is  an  action  grounded  in  tort  and  not  in  contract, 
and  will  abate,  in  the  absence  of  a  statute,  on  the . 
husband's  death." 

375]  (7)  Negligence  or  Malpractice  of  Physi- 
dan  or  Snrgeon.  In  accordance  with  the  general 
principle  that  actions  and  causes  of  actions  for  per- 
sonal injury  do  not  survive  at  common  law,  it  is 
generally  held  that  a  cause  of  action  against  a  phy- 
sician or  surgeon  for  damages  for  want  of  skill,  neg- 
ligence, or  malpractice,  whether  based  on  contract 
or  on  tort,  does  not  survive.^  It  is  otherwise, 
however,  under  the  statutes  providing  for  sur- 
vival of  actions  or  causes  of  action  for  personal 
injury.^ 

3761  (8)  Negligence  of  DmggiBt.  Under  the 
snn  ival  statutes  of  a  number  of  states  an  action  or 
cause  of  action  i^inst  a  dmg^st  for  the  negligence 
of  himself  or  his  servant  in  the  sale  of  a  poison  or 
dangerous  drug,  whereby  another  is  injured  or  .killed, 
survives  against  or  in  favor  of  the  personal  repre- 
sentatives of  himself  or  the  person  injured,"^  al- 


though the  rule  was  otherwise  at  common  law,  and  is 
still  so  in  some  states.** 

[$  377]  (9)  Negligence  or  Breach  of  Duty  by 
Tdegraph  Company.  Unless  it  is  otherwise  pro- 
vided by  statute  a  cause  of  action  against  a  tele- 
graph company  to  recover  for  mental  anguish  result- 
ing from  defendant's  failure  to  deliver  a  message 
within  a  reasonable  time  does  not  survive  the  death 
of  the  person  who  sent  the  message,  whether  the 
cause  of  action  be  considered  aft  based  on  contract 
or  on  tort,  as  in  either  case  the  injury  i§  purely  per- 
sonal.'" 

378]  (10)  Negligence  or  Breach  of  Duty  by 
Lessor.  Nor,  in  the  absence  of  a  statute  broad 
enough  to  cover  such  cases,  does  an  action  or  cause 
of  action  against  a  lessor  for  personal  injuries  re- 
sulting from  defects  in,  or  unhealthy  condition  of, 
tlie  premises  survive.'^ 

[$  379]  (11)  Negligence  of  Innkeeper.  And,  in 
the  absence  of  a  statute,  there  is  no  survival  of  a 
cause  of  action  against  an  innkeeper  for  personal 
injuries,  to  a  guest  alleged  to  have  resulted  ixom  the 
innkeeper's  negligence.'^  i 

[$  380]  (12)  Injury  from  Obstmction  of  or  De- 
fects in  Highway  or  Bridge.  In  some  jmrisdietions 
under  special  statutory  provisibn,  or  under  a  sttitute 
providing  generally  for  survival  of  causes  of  action 
for  personal  injuries,  an  action  or  cause' of  action  for 
personal  injuries  resulting  from  obstructions  or  de- 
fects intentionally  or  negligently  placed  or  permitted 
to  remain  in  a  street  or  other  highway  or  bridge 
survives  the  death  of  the  person  injured."  At  corn- 


exception,  but  for  personal  injuries 
resulting  from  the  carrier's  breach 
of  Its  Implied  contract  to  safely 
transport  the  passenaer  and  protetit 
him  from  assaults  or  other  injuries 
by  its  servants  or  third  persons). 

Nev. — ^Forrester  v.  Southern  Pac. 
Co..  Hi  P  TBS  (holAins  thiit  an  ac- 
tion by  a  pasaenffer  w1m>  bad  pur- 
chased a  ticket  .to  recover  damases 
for  wrongful  ejectment  from  the 
train  was  an  action  upon  a  contract 
which  mleht  be  maintained  by  his 
administrator  after  his  death  under 
Comp.  Laws  C  2951,  provldlngr  for 
the  survival  of  actions  founded  upon 
contract). 

N.  T. — ^Daniel  v.  Brooklyn  Heights 
R.  Co.,  76  MlBC  482.  135  NYS  698 
( holding  that  a  paesenirer's  action 
for  an  assault  and  ill  treatment 
based  on  an  alleged  breach  of  the 
carrier's  contract  to  carry  safely  la 
an  action  on  contract  and  may  be 
revived  In  the  name  of  plalntlfTs 
personal  representative  after  his 
death). 

N.  C. — Peebles  v.  North  Carolina 
R.  Co.,  63  N.  C.  238. 

Eng. — Bradshaw  v.  Lancashire, 
etc..  R.  Co..  L.  R.  10  C.  P.  189; 
Potter  v.  Metropolitan  TUmL  R.  Co., 
30  L.  T.  Rep.  N.  8.  765.  And  see 
supra  I  364. 

23l    See  supra  S  368. 

34.  The  City  of  Brussels.  6  F. 
Cas.  No.  2,745,  6  Ben.  370;  Kelley  v. 
Union  Pac.  R.  Co.,  16  Colo.  455,  27 
P  1058:  "WlnneBar  v.  Central  Pass.  R. 
Co..  85  Ky.  647,  4  SW  237. 

28.  Cregln  v.  Brooklyn  Cross- 
town  R.  Co.,  75  N.  T.  192.  81  AmR 
459  (holdtng,  however,  that  the  ac- 
tion, although  In  tort,  survived  under 
a  statute  preserving  from  abate- 
inent  actions  "for  wrongs  done  to 
the  property,  rii^btB,  or  Interests  of 
another"). 

36.  U.  S. — Webber  v.  St.  Paul  City 
R.  Co.,  S7  Fed.  140,  38  CCA  79. 

Ind. — Boor  v.  Lowrey,  108  Ind. 
4C8,  S  NE  151,  Sa;  AmR  619  (by 
statute).  Compare  Iiong  v.  Morri- 
son, 14  Xnd.  696777  AmD  772. 

Ma— Stanlejr  v.  Vogel.  «  Mo.  A. 
9L 


N.  H, — Jenkins  v.  French,  68  N. 
H  632;  Vlttum  v.  Oilman,  48  N.  H. 
41«. 

N.  r.— Zabriskls  v.  Smltb.  18  N. 
T.  322.  64  AmD/661;  Best  v.  Vedder, 
58  HowPr  187  (by  statute). 

Oh.— Wolf  V.  Hall,  40  Ob.  St  111; 
UoCrory  v.  SUtnner,  2  Oh.  Dec.  (Re- 
print) 268,  2  West.  X*  Month.  203.  I 

Va.— Lee  v.  Hill,  87  Va.  497,  12 
SE  1062,  24  AmSR  666  and  note. 

W.  Va. — Kuhn  v.  Brownfield,  24  W. 
Va.  252.  12  SE  519,  11  LRA  700. 

Aotion  by  busbaiui  for  laJiUT  to 
wife  see  infra  I  385. 

[a}  Tom  of  aotion  Immaterial. — 
In  Best  V.  Vedder,  58  HowPr  (N.  T.) 
187,  which  was  an  action  against  a 
surgeon  for  malpractice  where  defend- 
ant died  pending  suit,  it  was  held 
that  the  cause  of  action  did  not  sur- 
vive against  *hl8  personal  representa- 
tives, as  it  was  for  an  Injury  to  the 
person  of  plaintiff  and  not  for  a 
wrong  done  to  his  property  rights  or 
interests,  under  2  Rev.  St  447  SS  1. 
2 ;  and  It  was  said  that  it  was  Imma- 
terial whether  the  complaint  be 
considered  as  dharging  a  breach  of  con- 
tract or  a  breach  of  duty,  whether  In 
form  ex  contractu  or  ex  delicto. 

^b]  Zuoidsntal  Mxpenses. — It  has 
also  been  held  that  a  suit  cannot  be 
maintained  against  the .  personal  rep- 
resentative to  recover  for  increased 
expenses  incurred  by  such  patient, 
when  they  are  merely  incidental  to 
an  injury  which  Is  purely  personal 
and  which  dies  with  the  wrongdoer. 
Vittum  V.  Oilman,  48  N.  H.  416.  See 
supra  I  367. 

27.  Norris  v.  Orove,  100  Mich.  256, 
58  NW  1009. 

28.  Hansford  v.  Payne,  11  Bush 
(Ky.)  380  (holding  that  under  Qen. 
St,  c  10,  providing  that  no  right  of 
action  for  personal  Injury  shall  cease 
or  die  with  the  person,  except  actions 
for  assault  and  battery,  criminal  con- 
versation, and  so  much  of  the  action 
for  malicious  prosecution  as  Is  Intended 
to  recover  for  the  personal  injury,  a 
right  of  action  growing  out  of  Injury 
occasioned  by  a  mistake  made  In  fill- 
ing a  prescription  alleged  to  have  been 
made  through  the  gross  and  culpable 


negligence  of  a  clerk  survives  to  the 
personal  rmreaentatlve  of  the  Injured 
person):  Norton  v.  Sewall,  106  Mass. 
143,  8  AmR  288;  Bream  V.  Brown,  6 
CoMv.  <Tenn.)  168.  See  also  Walton 
T.  Booth.  84  La.  Ann.  912. 

29.  See  the  cases  dtad  In  the  pre- 
ceding note,  and  supra^ff  839,  363, 
366. 

30.  Fitzgerald  v.  Western  Union 
Tel.  Co.,  15  Tex.  Civ.  A.  143,  40  SW 
421.  Under  Code  |  1491,  providing 
that:  "The  following  rights  in  action 
do  not  survive :  2.  Causes  of  action 
for  false  Imprisonment,  assault  and 
battery,  or  other  injury  to  the  per- 
son, where  such  injury,  does  not  otuse 
the  death  of  the  injured  party,"  an 
aotion-  against  a  telegraph  company 
to  recover  for  mental  anguish  caused 
by  its  delay  In  delivering  a  telegram 
dies  with  the  _person.  Morton  v. 
Western  Union  Tel..  Cow  180  N.  C. 
299,  41  SB  484.  See  also  supra  ||  ttZ, 
363. 

31.  Feary  v.  Hamilton,  140  Ind.  45, 
39  616  (holding  that  an  action  by 
a  lessee  of  real  property  to  recover 
damages  for  personal  Injuries,  and  in- 
cidentally for  loss  of  time  and  medical 
expenses,  occasioned  by  the  lessor's 
failure  to  keep  the  premises  In  re- 
pair, did  not  survive  the  death  of  de- 
fendant, even  though  the  injuries  were 
alleRed  to  have  arisen  from  breach  of 
contract)  :  Victory  v.  Krauss,  41  Hun 
fN.  T.)  533  (holding  that  an  action 
for  injuries  resulting  from  a  landlord's 
knowingly  letting  unhealthy  tenements 
is  a  personal  action,  within  the  New 
York  statute,  and  does  not  survive  the 
death  of  the  landlord).  See  also  supra 
IS  332,  363. 

82.  Stanley  v,  Btrcher,  78  Mo:  246. 
The  reason  given  In  this  case  is  that 
the  liability  does  not  arise  out  of  con- 
tract, but  out  of  a  personal  tort;  but. 
as  we  have  seen,  the  rule  is  the  same 
whether  the  liability  be  regarded  as 
arising  out  of  contract  or  tort  See 
supra  i|  332,  S66. 

33.  U.  8.— Waterford  v.  Etson,  149 
Fed.  91,  78  CCA  67E  [aff  138  Fed. 
1004,  140  Fed.  8001  (holdtag-  that 
Conix.  (Jen.  St.  [1902]  |  2020,  slving 
any  person  Injured  In  person  or  prop- 


Digitized  by 


Google 


202  [ICJ.] 


ABATEMENT  AND  REVIVAL 


380-^81 


mon  law,  however,  and  under  the  statutes  in  some 
states,  the  rule  is  otherwise."* 

Bi^t  of  dty  to  neorer  orer.  In  the  absence  of 
a  statute,  the  r^ht  of  a  city,  which  has  been  com- 
peUed  to  pay  damages  for  an  injury  caused  by  a  de- 
fective highway,  to  recover  over  against  the  per- 
son primarily  I^hle  for  the  defect  does  not  sur- 
vive against  the  personal  representative  of  the 
latter.*^ 

[i  381]  (IS)  SMtnction.  Where  by  statute  ac- 
ticKis  ana  causes  of  action  for  tort  to  the  perstm 
flurvive,  an  action  or  cause  of  action  by  a  female 
for  her  own  seduction  does  not  abate  by  her  death.** 
But  it  is  otherwise  at  common  law  and  under  the 
statutes  of  some  jnrisdictions.'' 

[i  382]  (14)  Libel  and  Slandw.**  An  action  or 
caose  of  aeticm  for  libel  or  slander  survives  under 
the  statutes  in  snne  jurisdictions  ;**  but  it  abates  at 

vrtr  by  msaiu  of  a  defaetlv«  hlshwar 
or  bridge  a  riicht  o(  action  tor  damages 
against  the  manlcfpaUty  wlioie  daty 
H  IB  to  maiataln  such  mad  or  bridge 
In  repair,  la  not  a  penal  statute,  within 
the  meaning  of  the  survival  statute, 
in  such  sense  that  a  right  of  action 
thereoo  does -not  survive  the  death  ox 
the  person  Injured).' 

Me. — Hooper  v.  Oorham,  4S  iSe.  209. 

Uasa. — Demond  v.  Boston.  7  Gray 

Uli^— Roberts  v.  Detroit,  102  Ulch. 
•4.  80  NW  460,  27  LRA  672;  Racho 
V.  Detroit.  00  Mich.  02.  Bl  NW  880. 

N,  H.— Clark  v.  Haw^Matv.  62  N. 
H.  S77. 

Tt— BamM  v.  Brattleboro,  14  Vt. 
471. 

•4.  HI.— Knox  V.   Sterling,   71  HI. 
214. 

Me. — Fraser  v.  Lewlston,  78  Me.  681. 
Mass. — ^Thayer  v.   Dudley,   8  Mass. 
208 

a,  C— All  V.  Barnwell  County,  29  S. 
C.  181.  7  SB  58. 

Wis. — Toppingly.  St  Lawrence,  86 
Wis.  620,  57^  NW  366. 

ta]  ■Msaaos. — A  petition  alleginfc 
that  a  street  fieouented  by  the  public 
was  so  unsklllfuily  and  negligently 
constructed  as  to  be  In  an  unsafe  ana 
dangerous  coodltkm.  and  that  It  was 
allowed  to  become  obstructed  by  the 
rubbish  and  refnae  of  the  vUlage,  so 
that  It  became  dangerous  and  caused 
Injury  to  plalntUf  while  lawfully 
traveling  thereon,  etc..  Is  an  action 
"for  a  nuisance"  within  the  meaning 
of  Rev.  Bt.  I  8144,  provldinf?  that 
actions  for  a  nuisance  shall  be  abated 
by  the  death  of  either  party.  Carding- 
ton  v.  Fredericks,  46  Oh.  St  442,  21 
JIB  766.    See  supra  |  372. 

85.    Knos  v.  Sterling.  73  III.  214. 

as.    Shafer  v.  Orlmes,  23  Iowa  850. 

Beftnetloa  of:  Daughter  see  infra 
I  287  :  Wife  see  infra  I  388. 

37.  Ijarocque  v.  Conhelm,  42  Misc. 
613.  87  NTS  826;  Udy  v.  Stewart,  10 
Ont.  501  {holding  that  under  the 
Onurio  Judicature  Rule  388.  provid- 
ing that  an  action  shall  not  become 
abated  by  reason  of  the  marriage, 
death,  or  bankruptcy  of  any  of  the 
parties.  If  the  cause  of  action  Burvlvea 
or  continues,  an  action  of  se^ctlon 
abates  by  the  death  of  plaintiff,  as 
the  cause  of  action  does  not  mirvlve). 

38.  l>Mtb  after  TarSlot  or  SuSg- 
nattt,  or  pwnd'IH'  anWl  see  supra 
I  286  et  feq. 


common  law  on  the  death  of  either  party,  and  iu 
most  jurisdictions  the  survival  statute  either  ex- 
pressly excepts  it  or  is  not  bioad  enough  in  its  terms 
to  cover  it.* 

383]  (16)  HaUdons  Fioteention."  An  action 
or  cause  of  action  for  malicious  prosecution  does  not 
survive  either  at  common  law  or  under  the  survival 
statutes  of  most  states,  and  in  some  statutes  it  is, 
with  libel  and  slander,  expressly  excepted.^  But  in 
a  few  jurisdictions  provision  is  made  by  statute  for 
survival  to  some  extent.^ 

[$384]  (16)  Violation  of  Bi«lit  of  Privacy-  An 
action  for  violation  of  one's  right  of  privacy  by  the 
unauthorized  use  of  his  name  or  picture  does  not  sur- 
vive, either  at  common  law  or  under  a  statute  pro- 
viding for  survival  of  causes  of  action  for  wrongs 
done  to  the  property,  rights  or  interest  of  anotiier, 
but  excepting  an  action  for  personal  iignries.** 


Death  of  paitaeir  see  supra  1  276. 
39.   Oa.— Johnson  v.  Bradstreet  Co., 
87  aa.  79.  13  SE  250. 

Iowa. — flhelk  V.  Hobson.  64  Iowa 
146.  19  NW  875  ;  Carson  v.  McFadden, 
10  Iowa  91   (death  of  defendant). 

Vuttlng  v.  Goodrldge,  46  Me. 

helbley  v.  Nelson.  83  Nebr. 
KW  1124  (pending  action 
oes  not  abate  on  death  of 

In  V.  Morton.   21  Oh.  St. 


[a]  OoBstraetioB  of  slntal 

Jolms4Hi  V.  Bradstreet  Co..  87  Oa.  79, 
II  BE  2E0.  tt  was  held  that  Acts 
(1889)  p  78,  amending  Code  I  8987. 
and  providing  that  "lio  action  for 
homldde.  Injury  to  the  person  or  in- 
Jury  to  property  shall  abate  by  death," 
applies  to  actions  for  libel,  as  actions 
for  "Injury  to  the  person."  But  In 
Swtft  Specific  Co.  V.  Davis,  76  Oa. 
787,  prior  to  this  amendment,  it  was 
held  that  such  an  action  for  libel 
axalnst  a  patent  medicine  company 
did  not  survive  under  said  section  of 
the  code,  providing  that  no  action 
for  a  tort  should  abate  by  the  death 
of  either  party,  where  the  wrongdoer 
received  any  beoeflt  from  the  tort 
complained  of,  since,  even  if  the 
statute  applied  to  actions  for  libel, 
the  benefit  derived  from  the  publica- 
tion was  too  remote.  In  Alpin  v,  Mor- 
ton. 21  Oh.  St.  636,  It  was  held  that 
under  Civ.  Code  f  399,  providing  that 
"no  action  pending  in  any  court  shall 
abate  by  the  death  of  either  or  both 
the  parties  thereto,  except  an  action 
for  libel.  slandOT  .  .  .  which  shall 
abate  by  the  death  of  the  defendant" 
an  action  for  slander  does  not  abate 
by  the  death  of  plaintiff  -  during  Its 
pendency. 

[b]  Tsstamsatarj  llbeL — ^In  Penn- 
sylvania It  has  been  held  that  the 
orphans'  court  has  Jurisdiction  of  a 
claim  against  a  testator's  estate  for 
damages  for  a  malicious  libel  con- 
tained in  his  will,  and  that  the  rules 
as  to  abatement  of  personal  'actions 
at  common  law  have  no  application 
to  such  a  case.  Qallagher's  Est,  10 
Pa.  DIst  783,  82  Plttsbl^gJNS  161. 

40.  Fla. — Jones  v,  Townsend,  23 
Fla.  855.  2  S  612. 

111. — Jones  V.  Barmm,  217  lit  381, 
76  NK  505. 

Ky. — Johnson  v.  Haldeman,  102  Ky. 
168.  43  bW  226.  19  KyL  1164. 

Mass. — Cummings  v.  Bird,  115  Mass. 
346 ;  Walters  v.  Nettleton,  S  Gush. 
644. 

Mo. — Renfro  v.  Prior,  25  Mo.'  A. 
402. 

N.  T.— Halght  V.  Hayt.  19  N.  T. 
464  :  Roberts  v.  Marsen,  28  Mun  486 : 
More  v.  Bennett,  C6  Barb.  838.  And 
fee  Wellman  v.  Sun  Printing,  etc.. 
Co.,  86  Hun  881,  21  XTS  677. 

Oh.— Dial  V.  Hotter,  6  Oh.  St  228  ; 
Long  v.  Hitchcock,   3  Oh.  274. 

Tenn. — ^Akers  v.  Akers,  16  Lea  7. 
57  AmR  207 ;  Bolln  v.  Stewart,  7 
Baxt.  298. 

Ens. — Ireland  v.  Champeys,  4  Taunt. 
884.  128  Reprint  580. 

ra]  Profit  or  gain  to  defendant. — 
The  profit  or  gain  acquired  by  the 
publication  of  a  libel,  or  the  Intent 
to  acquire  such  profit,  does  not  make 
the  action  an  exception  to  the  rule  that 
an  action  for  a  personal  wronK  abates 
on  the  death  of  defendant.  More  v. 
Bennett  65  Barb.  (N.  T.)  338. 
I  [bl  Xkms  of  o&os  by  Ubsl^A 
right  of  action  for  libel  does  not  sur- 
Ivlve  by  force  of  a  statute  providing 


•In  that  action  for  'Mamace  done  to  real 
or  personal  estate"  survive,  even 
though  the  party  Injured  lost  by  the 
libel  a  valuable  offlee.  Cummluss  v. 
Bird,  lis  Blass.  846. 

[c]  AtMom  tot  UbAicIw  ptalMtm 
bwata—a .  In  Jones  v.  ^&nnni.  217 
III.  881,  71  NE  605,  It  was  held  that 
an  action  to  recover  for  an  alleged 
tort  In  hindering,  injuring,  and  Inter- 
fering with  plaintifTs  business  did  not 
survive  the  death  of  defendant  either 
at  conunon  law  or  under  Hurd  Rev. 
St  (1903)  c  3  I  121,  which  excepts 
actions  of  slander  and  libel  from  those 
which  survive,  since  the  cause  of 
action  was  in  the  nature  of  an  alleged 
slander  against  plalntltTs  business. 

41.  MaUdna  laJtAottea  fir  at* 
taolunsnt  see  supra  |  354. 

4a.  O.  a — Ferguson  V.  Lambert, 
8   P.  Cas.   No,  4,739. 

Ark, — Ward  v.  Blackwood,  41  Ark. 
295.  48  AmR  41. 

111.— Denslow  v.  Hutchinson.  1 S2 
la  A.  503. 

Md.— Clark  v.  C^arroll,  69  Md.  ISO 
(holding  that  a  cause  of  action  for 
malicious  prosecution  Is  not  embrace<l 
In  a  statute  providing  for  the  survlvkl 
of  actions  for  lUegM  arrest  or  false 
Imprisonment) . 

Mass. — Conly  v.  Conly,  121  Mai>5. 
550:  Nettleton  v.  IMnehart,  6  Cusb. 
648. 

Tenn. — Bolln  v.  Stewart,  7  BaxL 
298  (holding  that  under  a  statute  pro- 
viding that  no  civil  actions,  whether 
founded  on  wrongs  or  on  contracts, 
except  wrongs  affecting  the  character 
of  plaintiff,  shall  abate  the  death 
of  either  party,  an  action  for  malicious 
prosecution  Involves  an  Injury  to  char- 
acter and  abates  on  the  death  of  de- 
fendant). 

W.  Va.— Porter  v.  Mack,  60  W.  Va. 
581.  40  SE  469. 

[a]  AfleetlBir  Inulaeas  or  prov« 
•rty.— An  action  for  malicious  prose- 
cution, sounding  in  consequential  and 
punitive  damages,  althougti  affectliK 
business  and  property,  la  such  a  per- 
sonal action  as  does  not  survive  to  the 
personal  representative.  Porter  v. 
Mack,  60  W.  Va,  681,  40  SR  469. 

43.  Hugglns  V,  Toler,  1  Bush  rKy.) 
192;  Flynn  v.  Hlrschauer,  1  Hsnrty 
480.  18  Oh.  Dec.  (Reprint)  247  *it"f' 
not  abate  on  plaintifTs  death  p^ndfns 
the  action)  ;  Missouri,  ete..  R.  Ca  v. 
Groseolose.  (Tex.  Ctv.  A.)  134  SW 
736.  738  (cause  of  action  formslldoui 

ftrosecutlon  sun  ives  under  statute  sav- 
ng  cause!)  of  action  "for  personal  In- 
juries other  than  thnne  resulting  In 
death,  whether  such  Injuries  be  to  the 
health  or  to  the  reputation  or  to  tha 
person  of  the  Injured  party"). 

44.  Wyatt  V.  Hall's  Portrait  StudW. 
71  Misc.  (N.  Y.)  Ift9,  128  NTS  2*1 
(holding  that,  since  the  right  of 
privacy  Is  In  Its  nature  pergonal,  an 
action  for  violation  thereof  throue'i 
the  unauthorized  use  of  plalntllTs 
name  and  picture,  brouc^t  un<'e~ 
Consol.  Laws  111909]  c  6  if  80,  SI, 
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U  385]    d.  InjnriM  to  Wife  or  Oliild^d)  To 

Wife.*''  At  common  law  a  husband 's  right  ot  action 
to  recover  for  personal  injuries  to  his  wife  and  for 
loss  of  her  services  and  consortium  and  medical  ex- 
penses resulting  from  such  injuries,  being  founded 
on  tortj  does  not  survive  the  death  of  either  the 
husband  or  the  wrongdoer.***  But  in  some  states, 
under  the  statutes,  his  cause  of  action  does  survive, 
either  in  whole  or  in  part,  the  death  of  either  party.*' 
A  husband's  right  of  action  for  the  loss  of  the 
services  and  society  of  his  wife  through  personal 
injuries  does  not  abate  on  the  wife's  death/^  And 
it  is  held  that  an  action  or  cause  of  action  for  per- 
sonal injuries  to  a  married  woman  survives  to  her 
on  the  death  of  the  husband.*'  Where  a  husband 
and  wife  bring  a  joint  .action  for  personal  injuries 
to  the  latter  such  action  abates  on  the  death  of 
the  wife;  but  the  husband's  cause  of  action  for  loss 

does  Dot  survive  plalntUTs  death  under 
CoQsol.  Laws  11909}  c  IS  |  120,  pro- 
Tldlas  that  for  wronga  done  to  the 
property,  rlg^hta,  or  Interests  of  an- 
other, for  which  an  action  mlsht  be 
maintained  aeainst  the  wrongdoer,  an 
action  may  be  broorht  alter  the  In- 
jured person'e  death  oy  his  tzeeutore. 
etc.,  but  that  each  McCloii  shall  not 
extend  to  an  action  for  personal  In- 
juries, not  resulting  In  death,  as  such 
action  Is  deflned  in  Code  Civ.  Froc. 
{ '3343,  which  provides  that  '"personal 
injury*  Includes  libel,  slander,. criminal 
conversation,  seduction  and  malicious 
prosecution,"  etc). 

46.  Criminal  oonversatlon  and 
alienation  of  alTeotloa  see  Infra  i  388. 

46.  Ott  v.  Kaufman.  88  Md.  5«,  11 
A  S80;  Hey  v.  Prime,  197  Mass.  474. 
84  NE  141,  17  LRANS  570  and  note; 
GorUtier  v.  WoUIberK,  208  N.  Y,  47&, 
102  NS  628  Trev  149  App.  Dlv.  916, 
183  XY8  ll»j  (holding  that.  In  the 
absence  ot  etatut&  an  action  by  a 
'  husband  for  the  loss  of  his  wife's 
services,  resulting  from  personal  in- 
juries caused  by  defendant's  negli- 
gence, abates  on  the  death  of  the 
wrongdoer,  and  that  suZih  right  of 
action  does  not  siu^lve  the  death  of 
the  wrongdoer,  under  Decedent  Estate 
Law  i  120.  providing  that  the  right 
of  survivorship  shall  not  extend  to  an 
urtion  for  peraonal  Injuries,  which  ts 
deOned  by  Code  Ctv.  Proc  |  8343,  to 
be  ai*  action  for  injuries  to  the  per- 
son either  (rf  plaintiff  or  of  another, 
althousta  it  would  have  survived  under 
8  Bev.  8t  [lit  ed]  p  8  o  8  tit  8  II  1, 
2,  wfatf«  the  exception  was  of  all 
actions  for  personal  injuries  to  plain- 
tiff):  Cregln  v.  Brooklyn  Crt»s8town 
R.  Co^  7B  N.  T.  192,  31  AmR  468. 

[al  Zb  iCarylaad  It  has  been  held 
that  under  Rev.  Code  art  80  i  146, 
providing  that  actions  for  personal  in- 
juries uiall  not  survive  against  an 
administrator  or  executor,  an  action 
to  recover  conseauential  damages  for 
OS  assault  and  battery  on  plaintiff's 
wife  is  not  maintainable  against  the  ex- 
ecutor of  the  deceased,  as  the  right 
depends  upon  the  nature  of  the  action, 
and  not  upon  the  character  of  damages 
clkimed.  Ott  v.  Kaufman,  68  Md.  66, 
11  A  S80. 

[b]  In  Ms— aohnsette  it  has  been 
held  that  where  a  husband  brings  suit 
for  injuries  sustained  by  him,  because 
the  disability  of  bis  wife  arising  from 
a  tort  committed  on  her  has  deprived 
him  of  either  her  services  or  matri- 
monial companionship,  his  right  to 
recover  rests  upon  the  wrong  suffered 
1^  him,  which,  while*  personal  In  effect. 
Is  purely  consequential  In  character, 
and  hence  does  not  survive  the  death 
(tf  the  wrongdoer,  under  Rev.  X<awa 
c  171  i  1,  providing  that  actions  of 
tort  fbr  aasault,  battery.  Imprisonment, 
or  other  damasea  to  the  perscm  shall 
Dot  abate  by  death,  since  such  cause 
of  action.  If  within  the  statute,  must 
eome   within   the   clause   "or  other 


of  his  wife 's  sezriees,  uid  other  eonaeqnential  dam- 
ages, sarvives."® 

386]  (2)  To  Child.  Causes  of  action  in  favor 
of  a  parent  for  l<:»s  of  services  and  expenses  arising 
from  {lersonal  injuries  to  his  minor  child,  although 
they  are  founded  on  tort  and  do  not  survive  at 
common  I^w,  have  been  held  to  survive  under  some 
statutes,  but  not  all,  as  being  for  injuries  to  prop- 
erty rights  and  interests."^  But  if  a  minor  child  is 
injured  at  the  same  time  with  h^  father,  so  that 
the  right  of  action,  if  any,  accrues  to  the  father 
for  the  injury  to  the  child,  and  the  father  after- 
ward dies  before  any  suit' to  recover  for  the  injury 
is  brought,  the  cause  of  action  does  not  survive  ,to 
the  mother." 

[$  387]  (3)  Seduction  of  Daughter.  At  common 
law  an  action  or  cause  of  action  by  a  father  for  the 
seduction  of  his  daughter  abates  on  the  death  of 


damages  to  the  person."  and  such 
clause  Includes  such  damages  only  as 
resnlt  from  direct  bodily  injury,  and 
excludes  consequential  damages  suf- 
fered by  those  who  are  Injured  by  the 
wrongful 'Interference  with  their  nghts 
eerising  from  the  negligence  of  the  de~ 

rsdent  Hey  v.  Prime,  197  Mass.  474, 
4  NE  141,  17  LRANS  670  and  note. 
4T.  Forl>e8  v.  Omaha,  79  Nebr.  6, 
112  NW  828;  Cregln  v.  Brooklyn 
Crosstown  R.  Co.,  7B  N.  T.  192,  31 
AmR  459,'  83  N.  Y.  69S,  38  AmR  474 
[rev  U  Hun  841]. 

[a]  In  Arfcaaeae,  however,  under 
Klrby  Dig.  i  6288,  enUUmg  a  hus- 
band to  an  action  for  damages  for 
the  services  and  companionahlp  of 
his  wife,  when  she  is  killed  by  the 
wrongful  act,  neglect,  etc.,  of  another, 
and  I  6886.  permitting  an  action  by 
the  person  Injured  for  wrongs  done 
to  his  person  or  property,  or,  after 
his  death,'  by  his  executor,  etc.,  it 
was  held,  in  a  suit  by  an  executor 
to  revive  an  action  begun  by  his 
testator,  under  |  8288,  for  the  killing 
of  the  latter's  wife  by  defendant,  that 
the  killing  of  testator's  wife  was  not 
an  injury  either  to  his  "person"  or 
to  his  "property,"  within  |  628S,  and 
did  not  survlVie.  Bllllngsley  v.  St 
Lrf>uis.  etc.,  R.  Co.,  84  Ark.  817,  107 
SW  178. 

[b]  Xn  Hew  Tork.  under  the  statute 
preserving  from  abatement  actions  "for 
wrongs  done  to  the  property,  rights, 
or  Interests  of  another,"  upon  the 
death  of  the  husband  m  an  action 
by  him  for  a  wrongful  mjury  to  the 
person  of  his  wife  the  right  to  dam- 
ages for  the  loss  of  the  wife's  services 
and  the  expenses  necessarily  Incurred 
by  reason  of  the  injury  survive  to  his 
personal  representatives,  as  they  are 
a  pecuniary  loss  diminishing  his 
estate;  but  the  right  of  action  for  the 
loss  of  the  society  of  his  wife  and 
the  comforts  of  that  society  dies  with 
him.  Cregln  v.  Brooklyn  Crosstown  R. 
Co..  76  N.  Y.  192,  31  AmR  459,  83 
N.  Y.  595.  38  AmR  474  [rev  19  Hun 
341]  ;  Sjveet  v.  Metropolitan  St  R.  Co., 
18  Misc.  355;  41  NYS  549  ;  Foels  v. 
Tonewanda.  20  NYS  447. 

rc]  In  Feiuuylvania  a  husband's 
action  for  loss  of  services  of  his  wife 
through  Injuries  not  resulting  in  death 
is  not  for  wrongs  done  to  the  person 
within  Act  Fed.  24,  1834  (P.  C  78) 
I  28,  giving  to  personal  representatives 
the  right  to  prosecute  actions  In  which 
their  decedent  was  a  party  plalntifT, 
except  "actions  for  .  .  .  wrongs 
done  to  the  person" ;  the  quoted  phrase 
not  being  used  to  describe  a  type  of 
action,  but  referring  to  actions  for 
Injuries  to  the  person  of  plamtUt  de- 
cedent Smith  V.  Lehlirti  Valley  R 
Co..  282  Fa.  4B6.  81  Al64. 

48.  IndlanapoUL  etc..  Rapid  Transit 
Co.  V.  Beeder,  42  Ind.  A.  S20,  8S  NE 
1042. 

4B.  Fuller  T.  Naugatuck  R.  Co..  31 
Conn.  S67  (holding  that  an  Action  by 


husband  and  wife,  against  a  railroad 

company,  for  injuries  to  the  wife,  sur- 
vives to  the  wife  on  the  death  of  the 
husband)  ;  Fordyce  v.  Dixon,  70  Tex> 
6*4,  8  SW  504  (holding  that  a  cause 
of  action  for  injuries  to  a  married 
woman  not  resultmg  In  death  does  not 
abate  on  the  death  of  the  husband, 
who  has  mstituted  an  action  ^boreon 
as  sole  plaintiff;  and  this,  although 
the  damages  when  recovered  would  be- 
community  property)  ;  Mexican  Cent. 
R.  Co.  v.  Ooodman,  20  Tex.  Civ. '  A. 
109,  48  SW  778  (holding  that  after 
the  husband's  death  the  vrtfe  may  con- 
tmue  an  action  brouf^t  b^  him  for 
personal  Injuries  to  ^er).  And  see  St, 
Iiouls,  etc.,  R.  Co.  V.  Carwlle,  28  Tex. 
Civ.  A.  208,  67  SW  180;  Corsicana 
Cotton  Oil  Co.  V.  Valley,  14  Tex.  Clv. 
A.  250.  86'  SW  999. 

sa  Meeae  v.  Fond  du  Lac,  48  Yn^ 
323.  4  NW  406. 

[a]  And  Im  XmUmnm  It  has  been 
held  that,  although  the  action  does 
not  survive  at  common  law,  the  hus- 
band had  a  ri^t  of  action  for  loBs 
of  wife's  services,  between  tiie  ctnn- 
mlssion  of  the  miury  and  her  death, 
and  if  the  action  grew  out  of  a  breach 
of  contract  for  skillful  service  it  sur- 
vives the  death  ot  the  wife.  Long  t. 
Morrison,  14  Ind,  S95,  77  AmD  72. 

51.  Neal  v.  Simmon.  4  KyL  460: 
Stephen  v.  Woodruff,  18  App.  Dlv.  62B, 
45  NYS  712;  Scott  v.  Brown,  24  Hun 
(N.  Y.)  820;  Balrd  v.  Richardson,  4 
NYSt  648;  Simon  v.  Scheppers,  4  Pa. 
Co.  666.  But  compare  Victory  v. 
Krauss,  41  Hun  (N.  Y.>  S38. 

[a]  Oa  the  oontrary  In  Massa- 
chusetts It  has  been  held  that  a 
father's  action  for  doctor's  bills  paid 
or  Incurred  by  him  for  Injuries  to  his 
minor  son  is  a  personal  action  which 
does  not  survive  either  at  common  law 
or  under  Rev.  Laws  c  171  |  1,  relat- 
ing to  survival  of  actions,  as  such 
an  action  is  not  an  action  "of  tort  for 
damages  to  the  person,"  within  the 
meaning  of  the  statute,  that  being 
confined  to  damage  to  the  person  of 
plaintiff  and  not  including  damage  to 
the  pocket  of  plaintiff  because  of 
damage  to  the  person  of  anothek-,  nor 
an  action  "for  damage  to  personal 
property,"  as  that  does  not  apply  to 
mere  Impoverishing  of  a  man's  estate 
generally,  but  requires  that  damage 
to  some  specific  property  he  alleged 
and  proved.  Keating  v.  Boston  El. 
R.  Co.,  209  Mass.  278,  96  NE  840. 
See  also  Frazer  v.  I^ewlston,  78  Me- 
531  (holding  that  no  cause  ot  action 
against  a  town  for  personal  Injuries 
survives  to  the  father  of  a  child  whose 
life  is  lost  by  reason  of  a  defective 
highway,  either  at  common  law  or  by 
statute,  there  being  no  liability  for 
such  Injuries  except  by  statute). 

Sa.  King  V.  Southern  R  Co.,  12« 
Oa.  794,  55  SE  966,  8  LRANS  644 
and  note  (holding  also  that  It  made 
no  difference  that  the  father  lived  only 
an  hour  after  the  death  of  the  chUdX 
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either  party."  But  under  the  st&tttteB  in  some  ju- 
risdictions such  cause  of  action  survives." 

[(  388]  e.  Criminal  ConversEtion  and  Alienation 
of  Affection.  A  cause  of  action  or  action  by 
a  husband  for  criminal  conversation  with,  of  alien- 
ation of  the  affection  of,  his  wife,  or .  a  similar 
canse  of  action  in  favor  of  a  wife,  being  based  on  a 
tort,  and  the  injury  being  personal,  does  not  survive 
at  common  law,  nor,  as  a  mle,  under  the  statutes.'"' 
Under  the  statute  in  some  jurisdictions,  however, 
such  an  action  survives.*" 

{$  389}  jr.  Fraud  in  Frocnring  Marriage."  At 
common  law  and  under  the  statutes  in  some  juris- 
dictions an  action  or  cause  of  action  for  deceit  in 
fraudulently  procuring  a  marriage  by  false  repre- 
sentations as  to  the  death  of,  or  a  divorce  from,  a 
former  husband  or  wife,  or  by  other  means,  does 
not  survive  the  death  of  either  party  ;^  but  the 
rule    is  otherwise  under   the  statutes  of  other 

S3,  da. — Brawner  v.  Sterdevant,  9 
Oa.  69. 

N.  Y.— HolUdar  v.  Parker,  23  Hun 
71:  a«orse  v.  Van  Horn,  9  Barb.  £23. 

N.  a— HcClure  v.  Miller,  11  N.  C. 
1S8. 

Vt — DavlB  V.  Carpenter,  72  Vt  269, 
47  A  778. 

OnL — Udy  v.  Stewart,  10  Ont.  681 ; 
Heatey  v.  Cnimmer,  11  U.  C.  C.  P. 
£27;  Ball  v.  Ooodman,  10  U.  C.  C. 
P.  174:  Cross  v.  Goodman,  20  U.  C. 
Q.  R  242. 

See  Shafer  v.  Orfmea,  23  Xowa  6&0. 

Compare  Chlsholm  v.  Qoodmati,  6 
CanU  S8. 

[a]  Vot  an  injur  to  propwty. — 
A  cause  ot  action  per  quod  for  the 
seduction  of  a  daughter  Is  not  a  cause 
ot  action  arising  out  ot  ap  Injury 
to  personal  property,  and  therefore 
does  not  survive  the  death  of  the 
person  lidured.  MoClure  v.  Miller,  11 
N.  C.  isl. 

64.  Neal  V.  Simmon.  4  KyLi  469 
(holdlnsr  that  under  the  Kentacky 
statute,  which  provides  that  no  right 
of  action  lor  personal  Injuries  Bhall 
cease  or  die  with  the  person  Injuring 
or  Injured,  except  actions  for  assault 
and  certain  other  actions  named,  all 
actions  for  personal  injuries  other  than 
those  excepted  by  the  statute  survive 
the  death  of  the  person,  whether  they 
be  actions  for  Injurlea  to  the  absolute 
ritAta  or  to  the  relative  rights  of  the 
Individual,  and  therefore  an  action 
by  a  father  for  the  seduction  of  his 
daughter,  t>elng  an  action  for  a  per- 
sonal Injury  not  embraced  within  the 
exceptions  in  the  statute,  survives 
against  the  personal  representative  of 
the  wrongdoer).  And  see  GImbel  v. 
Smidth.  7  Ind.  627  :  Shafer  v.  Grimes, 
23  Iowa  650  :  Nolce  v.  Brown.  39  N. 
J.  I*  B6fi  <  where  an  action  for  the 
seduction  of  a  daughter.  In  the  life- 
time  of  the  father,  waa- allowed  to  be 
maintained  by  his  personal  representa- 
tives) 

55.  *  Garrison  v.  Burden,  '40  Ala. 
613;  Cox  v.  Whitfield,  18  Ala.  738; 
Dixon  V.  Amerman,  181  Mass.  430.  63 
NB  1057;  Clarke  v.  McClelland,  9 
Pa.  128. 

ral  Aetfon  "by  wU«  for  adultery 
wlUl  hnshand. — In  Masaachueetts, 
under  Pub.  St.  c  166  S  1.  providing 
that  an  action  of  tort  for  assault,  bat- 
tery, Imprisonment,  or  other  damage 
to  the  person,  shall  survive  the  death 
of  defendant,  an  action  by  a  wife 
against  another  woman,  alleging  adul- 
tery with  plaintlfTs  husband,  and  con- 
sequent loss  of  his  society,  does  not 
survive  the  death  of  defendant  therein. 
r>lxon  V.  Amerman,  181  Mass.  430,  63 
NB  1057. 

6e.  Powers  V.  Tumbler,  83  Kan.  1, 
110  P  97  (holding  that  under  Code 
Civ.  Proc.   I    41S,    Qen.    St.  tl909] 

L6018,  providing  that  no  action  pend- 
K.Jn.  court  shall  abate  by  death  of 
N>th  of  the  parties,  with 
options,  an  action  by  a 


states;"*  and  an  aetipn  of  assumpsit  growing-  out 
of  a  marriage  fraudulently  procured,  if  sucb  a 
cause  of  action  can  arise,  will  survive  like  other 
actions  ex  contractu.* 

[$  390]  4.  Recovery  or  Partition  of  Real  Estate 
or  Interests  Therein— a.  Beal  Actiomi  in  OeneraL 
By  the  common  law  the  death  of  a  party  in  a  real 
action  pending  the  suit  causes  an  abatement,**  the 
common-law  doctrine  being  that  on  the  occarrence 
of  the  death  the  right  descends  to  the  heir,  and  a 
new  imuse  of  action  springs  up  which  changes  the 
condition  of  the  cause."^  By  statute,  however,  in 
most  states,  the  common-law  mle  has  been  abro- 
gated and  provisions  made  for  the  survival  of  such 
actions." 

301]   b.  EJectmrat  and  Mesne  Profits.  It  has 

long  been  the  settled  doctrine  that  the  action  of 
ejectment  or  the  corresponding  statutory  real  ac- 
tion does -not  - abate  on  the  death  of  pUuntifl,  or  the 


wife  for  allenaiiion  of  her  husband's 
attectlons  does  ndl  abate  by  her  death 
while  the  action  Is  pending  In  the 
supreme  court)  ;  C.  v.  D.,  lo  Ont.  1* 
641 :  Milloy  v.  Wellington,  9  OntWR 
749.  6  OntWR  487. 

67.  Aaanlment  of  manlaffs  see 
Infra  S  405. 

58.  Payne's  App.,  66  Conn.  397,'  82 
A  948,  48  AmSR  216  and  note,  33 
LRA  418  ;  WIthee  v.  Broo^,  66  Me. 
14;  Price  v.  Price,  75  N.  T.  244,  31 
AmR  463  [aff  11  Hun  299]-;  Grim 
V.  Carr,  31  Pa.  588. 

69.  WIthee  v.  Brooks,  66  Me.  14 
(holding,  that  an  action  on  the  case 
against  a  man  for  Inducing  a  woman 
to  marry  him  by  false  repreMntatlons 
that  he  was  single,  survived  against 
the  personal  representatives  of  the 
wrongdoer,  by.  virtue  of  Rev.  St  c 
87  i  8,  providing  for  survlvat  of 
actions  of  trespass  and  trespass  on  the 
case). 

60.  HIgglns  v.  Breen,  9  Mo.  497. 
See  supra  I  887. 

si.  u.  a — Macker  v.  Thomas.  7 
Wheat.  630,  6  It  ed.  BlS :  Green  v. 
Watkins,  6  Wheat  260,  6  L.  M.  256. 

Ark.— Ex  p.  Gilbert.  93  Ark.  807, 
124  SW  762. 

Fla. — Gould  V.  Carr,  88  Fla.  S23, 
16  S  269.  24  LRA.  130. 

Tiy. — Gaines  v.  Conn,  2  Dana  231. 
Me.— Trask  v.  Trask.  78  Me.  103.  3 
A  37 

Mass, — Ferrin  v.  Kemiey,  10  Mete. 
294;  Alley  v.  Hubbard,  19  Pick.  243  ; 
Holmes  v.  Holmes,  2  Pick.  28. 

Mich. — People  v.  8t  Clair  Clr.  Judge, 
40  Mich.  351.  ^ 

fa]  la  a  writ  ot  estry  at  common 
law  the  death  of  a  sole  tenant  of  the 
freehold  necessarily  abates  the  writ. 
Pierce  v.  Jaqulth.  48  N.  H.  231. 

[b]  Wtit  of  rlglit  by  the  common 
law  abates  by  the  death  of  a  party 
pending  suit.  Gaines  v.  Conn,  2  Dana 
(Ky.)  231:  Alley  v.  Hubbard,  19  Pick. 
(Mass.)  243  ;  C?utts  v.  Hasklns,  11 
Mass,  66 ;  Lovell  v.  Arnold,  2  Leigh 
[29  Va.)  16;  Drago  v.  Stead,  2  Rand. 
(23  Va.)  454  ;  Carter  v.  Carr.  Glim. 
(21  Va.)  145. 

[c]  An  award  by  refarses  In  favor 
of  the  demandant.  In  a  real  action, 
upon  a  submission  by  rule  of  court, 
entered  into  by  the  administrator  after 
the  death  of  the  tenant,  and  before  the 
heirs  appeared  or  were  notified,  cannot 
be  accepted.  It  is  merely  void.  Bridg- 
ham  V.  Prince,  83  Me.  174. 

6a>  6ee  the  cases  cited  in  the  pre- 
ceding note. 

68.  See  statutes  of  the  several 
states.  And  see  Burchett  v.  Clarke, 
109  SW  888,  83  KyL  240  (holding 
that  under  Civ.  Code  Pr.  i  606,  pro- 
viding that  on  the  death  of  a  oeiena- 
ant  in  an  action  to  recover  real 
property  only,  the  action  may  be  re- 
vived against  bis  personal  representa- 
tives or  any  of  them,  the  legal  effect 
of  the  death  of  a  defendant  In  such 
an  action  is  to  Immedlat^y  abate  the 


action  as  to  him,  but  such  abatement 
does  not  authorize  a  dismissal  before 
expiration  of  the  time  within  which  It 
is  subject  to  revival). 

[a]  Slnstrattoas. — (1)  Thus  In 
Maine,  under  Rev.  St  c  104  |  116, 
an  action  to  recover  land  and  damages 
for  waste  thereon  will  not  abate  on 
the  death  of  the  tenant*  but  may  be 
furthEsr,  prosecuted  upon  notice  to  "all 
interested  In  the  estate."  Trask  -v. 
Trask,  78  Me.  108.  8  A  37.  (2)  Go, 
in  New  Hampshire  the  common-law 
rule  that  the  death  of  a  sole  tenant 
of  the  freehold  necessarily  abates  a 
writ  of  entry  because  the  heir  is  seized 
In  his  own  right,  and  must  therefore 
bring  a  new  action,  was  changed  by 
Comp.  St.  c  198  I  14,  providing  that 
real  actions  shall  not  abate  by  the 
death  of  eltiier  party.  Pierce  v. 
Jaqulth,  48  N.  H.  281 ;  Ladd  v.  San- 
born, 6  N.  H.  887.  (S>  And  bt  Massa- 
chusetts, by  virtue  of  Act  (1826)  c 
70,  providing  tlwt  In  aU  actions  to 
recover  lands  or  tenements  the  writ  or 
suit  shall  not  abate  by  the  death  of 
the  demandant,  a  complaint  by  a  land- 
lord against  a  tenant  to  recover 
possession  of  a  tenement  did  not  abate 
by  the  death  of  complainant.  Sacket 
v.  Wheaton,  17  Pick.  (Mass.)  103. 
And  see  Alley  v.  'Hubbard,  19  Pick. 
(Mass.)  248.  <4)  And  In  New  Tork 
under  Code  S  121,  providing  that  no 
action  should  abate  by  the  death  of  a 
party  If  the  cause  of  action  survive 
or  contlnne,  and  that  the  court  mtfdit 
on  a  supniemental  eomidalnt  ^low  the 
action  to  be  continued  by  or  aminst 
his  representative  or  successor  in  in- 
terest, an  action  against  a  sole  de- 
fendant to  recover  the  possession  of 
land  might  be  continued,  after  the 
death  of  defendant  Intestate,  against 
his  heir  at  law  claiming  to  have  suc- 
ceeded to  his  legal  rights  and  to  own 
the  land.  Waldorph  v.  Bortle,  4 
HowPr  (N.  T.)  358. 

[b]  Where  defendaat's'  Intsrest 
temunates  at  death. — Under  Rev.  SL 
c  104  I  16,  providing  that  "no  real 
action  shall  be  abated  by  the  death 
or  Interman-laire  of  either  party  after 
its  entry  in  court,  but  the  court  shall 
proceed  to  try  and  determine  such 
action,  after  such  notice  as  the  court 
orders  has  been  served  upon  all  In- 
terested In  his  estate,"  It  has  been 
held  that  the  motion  of  a  plalnUff 
in  a  real  action  for  the  court  to 
order  notice  upon  the  children  of  one 
of  several  defendants  who  has  died 
since  the  entry  of  the  action  in  court, 
cannot  be  granted,  if  It  appears  from 
plaintlfTs  allegations  and  formal  ad- 
missions upon  the  hearing  ot  the 
motion,  that  defendants  were  sued  as 
trustees  and  that  deceased  defendant 
had  no  Interest  In  the  demanded  prem- 
ises, except  for  his  life,  since  under 
such  circumstances  there  Is  no  one 
Interested  in  his  estate,  no  one  faint- 
ing under  him  any  Interest   In  the 
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lessor  of  plaintiff,  but  may  be  revived;**  but  at 
common  law  in  case  of  the  death  of  defendant  in 
an  action  of  ejectment  the  action  abates,  and  this 
rule  still  prevails  in  some  states,"^  although  it  has 
been  changed  in  others  and  'the  action  may  be  re- 
rived  against  heirs  or  representatives.'* 

Mesne  profits.  It' has  been  held  that  a  righ,t  of 
action  for  the  recovery  of  the  mesne  profits  of 
lands  which  accrued  during  the  pendency  of  an 


action  of  ejectment  survives  where  plaintiff  dies 
after  recovery  is  had  in  the  action  of  ejectment;*' 
and  in  states  where  recovery  for  mesne  profits  can 
be  had  in  the  action  of  ejectment  and  it  survives 
the  same  rule /obtains."*  In  states  where  the  ac- 
tion of  ejectment  dies  with  the  death  of  defendant, 
it  seems  that  trespass  for  mesne  profits  also  dies, 
unless  a  different  rule  is  established  by  statute."" 
392]   c.  Trespass  to  Try  Title.    As  a  rule, 


demanded  premlsea  who  should  be 
cuminoiiied  m  to  enable  the  court  to 
try  and  determine  the  action.  Bur- 
kkh  V.  Prentlsa,  95  Me.  192,  49  A 
•IB. 

M.  U.  &— Hatfield  ,v.  BustaneU,  11 
F.  Caa.  No.  •,21I.  1  Blatchf.  i»3 ; 
Baylor  t.  NeS.  S  F.  Cas.  No.  1,14S, 
S  UcLean  302. 

Ala.— Wilson  v.  Klrklajod.  172  Ala. 
72.  S6  8  174 ;  Evons  v.  Welch,  68  Ala. 
250;  Ex  p.  Swan,  23  Ala.  192;  Row- 
land V.  Ladiga,  21  Ala.  9 ;  Baker  v. 
Chastang,  IS  Ala.  417;  In  re  8tat& 
7  Ala.  459 ;  Blakeney  v.  Blakeney.  6 
Port.  109,  30  AmD  574. 

CaL — Barrett  v.  Bli^.  50  Cal.  656. 
And  see  Monterey  County  v.  Cushlng, 
a  Cal.  ,607,   2S  P  700. 

Fla. — Gould  V.  Carr,  S3  Fla.  523,  15 
S  259,  24  LRA  130:  Oreeley  v.  Hen- 
dricks. 23  Fla.  366.  2~S  620;  Coffee  v. 
Grover.  £0  Pla.  64. 

Ga, — Dean  v.  Feeley.  «6  Ga.  273 ; 
O'Byrne  v.  Feelnr,  61  Oa.  77.  Com- 
pare Watson  'nadiJ,  24  Ga.  494,  71 
AmD  142. 

BU-Funk  T.  Stutiblefield,  M  HI. 
406;  Coleman  t.  Hoidenon.  8  111. 
261. 

Ky. — Duncan  v.  Forsyth,  3  >Dana 
229;  Bonta.  v.  Clay,  6  Lltt.  129; 
Uobertson  v.  Morran,  2  'Bibb  148. 

Md.— James  v.  Boyd,  1  Harr.  &  G. 
1 :  Stevenson  v.  Howard,  3  Harr.  &  J. 
654  ;  Howard  v.  Moale,  2  Harr.  &  J. 
249.  Compare  Howard  v.  Gardiner,  3 
Harr.  &  M.  98. 

Mich. — ^UcKenzle  v.  A.  P.  Cook  Co., 
lis  Mich.  452.  71  NW  868. 

HlsB. — ^Plntard  v.  Grlfflng,  32  Miss. 
133. 

.  Mo. — Roberts  t.  Nelson,  86  Mo.  21 ; 
Fine  V.  Gray,  19  Mo.  33. 

N.  J. — Den  V.  Sayre,  3  N.  J.  L.  183. 

N.  Y.— Doherty  v.  Matsell,  64  N. 
T.  Super.  17 ;  Waldorph  v.  Bortle,  4 
HowPr  358;  James  v.  Bennett.  10 
Wend.  640 ;  Doe  v.  Butler,  8  Wend. 
149 :  Austin  V.  Jackson,  1  Wend.  27  ; 
Frier  T.  Jackson,  8  Johns.  496. 

N.  C— Wilson  V.  Hall.  35  N.  C. 
489;  Thomas  v.  Kelly    36  JJ.  C.  43. 

Pa.— Ballantlne  v.  N^ey,  168  Pa. 
476,  27  A  1061;  Jester  Jelfereon 
Tp^.  11  Pa.  640;  Shoemaker  v.  Huft- 
na^Ie,  4  Watts  &  S.  437.  The  heirs 
may  either  adopt  the  pending  action 
or  institute  an  action  In  their  own 
name.  Belts  v.  Thomas.  8  Pa.  Dlst. 
660.   13  Pa.   Co.  816.  _ 

Vt. — Bellows  V.  Allen.  22  Vt  103; 
Barrett  v.  Copeland,   20  Vt.  244. 

Va. — ^Purvis  V.  HlII.  2  Hen.  &  M. 
fl2  Va.)  614;  Kinney  v.  Beverley,  1 
Hen.  A  M.   (11  Va.)  581. 

W.  Va.— Cunntagliam  v.  Sayre,  21 
W.  Va.  440. 

Ensr. — Anonymous.  8  Salk.  819.  91 
Reprint  847 ;  Thurstout  v.  Gray.  Str. 
1066.  93  Reprint  1029  ;  Moore  v.  Qood- 
rlKht  Str.  899,  93  Reprint  926 ;  Tldd 
Pr.  1249. 

Ont. — Doe  V.  Hunt,  12  U.  C.  Q.  B. 
426. 

Fcnoma  who  nay  r«TtT«  aotlon  of 
•}eotm«mt  see  Infra  t  468. 

ral    KMSor  tenant,  for  Ufa^Even 

vtiere  the  leosor  was  a  tenant  for  life 
the  action  did  not  abate,  but  mlKht 
be  continued  and  prosecuted  for  dam- 
agta  and  costs.  Frier  v.  Jackson.  8 
Johns.  IN.  T.)  496.  See  Infra  i  896. 
rbl    MOSm    not    nppUoable  where 

K~  ihitlff   conveyed   before  death  see 
mesurler  v.  Macaulay,  20  Ont.  A. 
421.  22  Ont.  816. 

[c]  Aetl<m  tijr  taimn^-^An  action 
of  ejectment  by  a  minor  does  not 
■litte  by  hia  death,  but  the  legal  rep- 


resentative may  proceed  to  recover  the 
land,  mesne  profits,  and  costs.  *  Dean 
V.  Feeley,  66  Ga.  273}  <yByme  v. 
Feeley.  61  Ga.  77. 

[d]  AoUtnt  by  widow*  On  the 
death  of  a  widow  pending  an  action 
of  ejectment  by  her  for  the  mansion 
house  and  messnages,  the  action  may 

S revived  la  the  name  of  her  admlnls- 
itor.     Roberta  v.  Nelson.  85  Mo. 
21. 

[e]  Beath  of  OM  jialatfff— Where 
ejectment  was  brought  by  seven  plaln- 
tlllh,  brothers  and  sisters,  and 'one  of 
them  died  unmarried  before  trial,  and 
no  executor  or  administrator  was  ap- 
pointed, the  remaining  coplalntlffs  and 
her  mother '  being  her  heirs  at  law. 
Inheriting  her  share  of  the  land,  the 
mother  Inheriting  one  seventh  thereof 
and,  not  being  party  plaintiff.  It  was 
held  that  the  righfr  of  action-  for  such 
mother's  share  did  not  survive  to  the 
brothers  and  sisters.  Coffee  v.  Groover. 
20  Fla.  64.    See  Infra  f  469. 

65.  Ala.— Joy  v.  Stein,  49  Ala.  514. 

Conn. — Merwm  v.  Merwin,  75  Conn. 
8,  62  A  614. 

Hi.— Guyer  v.  Wookey.  18  III  636. 

Ind. — Crawfordsvllle  Trust  Co.  v. 
Ranwey,  98  NB  177,  181  [clt  Cycl.  ^  > 

Mass.— Alley  v.  Hubbard.  19  FldL 
243. 

Mich.— Peo.  V.  St.  Clair  Cir.  Judge, 
40  Mich.  861.  But  see  McKenzle  v. 
A  P.  Cook  Co.,  lis  Mich,  462,  71  NW 
868.  from  which  It  would  aeem  that, 
although  the  action  abates,  the  cause 
of  action  survives. 

N.  T.— Mosely  v.  Mosely,  11  AbbPr 
106 ;  Klssam  v,  Hamilton,  20  HowPr 
369 :  Moseley  v.  Albany  Northwestern 
R.  Co.,  14  HowPr  71 ;  Putnam  v.  Van 
Buren,  7  HowPr  31;  Bradstreet  V. 
Clark.  18  Wend.  620. 

N.  C. — Anonymous.  2  N.  C.  600. 

Va. — Tomkles  v.  Walters,  5  Call 
(10  Va.)  44. 

W.  Va. — Stockton  v.  Copeland.  30 
W.  Va.  874,  5  SE  143. 

Wis. — Farrall  v.  Shea,  66  Wis.  661. 
29  NW634. 

Eng.— 2  Tldd  Pr.  1249. 

[a]  Bat  whex*  a  writ  of  posse •- 
slM  had  been  toated  before  tb*  death 
occurred  the  action  did  not  abate. 
Doe  V.  Roe,  4  Burr.  1970,  98  Reprint 
36 

Vb]  Aotlon  Bvalaat  Snuibaiid  and 
wife^In  Missouri  it  has  Men  held 
that,  although  an  action  In  ejf^tment 
aipalnst  husband  and  wlte  abates  as  to 
the  husband  by  hie  death  pending  an 
appeal  from  a  Judgment  rendered 
against  him  and  his  wife  Jointly  for 
land*  In  which  the  husband  had  a 
marital  Interest  as  against  her,  and 
after  his  death  the  possession  becomes 
hers,  yet  this  will  not  support  the 
pending  Judgment  against  her  or 
authorize  the  rendition  of  a  new  one. 
Plaintiff  must  commence  a  new  action 
aealnst  her.  Wilson  v.  Oaraghty,  70 
Mo.  617. 

[c]    Death  of  one  defeadaat. — Tn 

ejectment,  if  one  of  several  defend- 
ants dies  pending  the  suit,  the  action 
abates  as  to  him'  and  cannot  be  re- 
vived against  hia  personal  representa- 
tive, or  heirs,  or  either  of  them,  but 
may  proceed  against  the  surviving  de- 
fendants. Peo.  V.  St.  Clair  Ctr.  Judge, 
40  Mich.  361.    See  Infra  |  492. 

ee.  See  statutes  of  the  several 
states. 

[a]    natatory  obange  of  mle^ 

Thus  In  Alabama  the  action  of  eject- 
ment or  the  corresponding  statutory 
real  action  may  be  revived  on  the  death 
<tf  defendant  Bvau  v.  Wddi.  68  Ala, 


260.  And  In  Illinois  an  action  for 
ejectment  does  not  abate  by  the  death 
of  a  sole  defendant  after'  service  and 
before  plea.  Quyer.v.  Wookey,  18  HL 
536.  See  also  Mc&rthnr  William- 
son, 45  Fed.  164;  Evans  T.  Welch,  68 
Ala.  250 ;  Monteiey  County  v.  Cushhig, 
83  Cal.  507.  28  P  700;  Arundel  v. 
Springer,  71  Pa.  398 ;  Bellows  v.  Allen, 
22  VL  103 :  Barrett  v.  Copeland,  20 
Vt.  244.  In  waldorph  v.  Bortle,  4 
HowPr  (N.  Y.)  368,  ft  was  held  that 
an  action  brought  against  a  sole  de- 
fendant to  recover  possession  of  land 
might  be  continued  after  the  death  of 
defendant  Intestate  against  his  heirs 
at  law  claiming  to  have  succeeded  to 
his  legal  rights  and  to  own  the  land. 
It  was  said  that  the  rule  had  been 
otherwise  previous  to  the  code,  \but 
that  by  virtue  of  I  118  of  the  code 
the  heirs  at  taw  claiming  title  might 
properly  be  made  defendants.  .  For 
earlier  oases  la  New  York,  holding 
that  the  cause  of  action  abated  on  the 
death  of  a  sole  deftaidant  see  supra 
this  note. 

67.  Means  v.  Aasoclate  Reformed 
Presb.  Church,  8  Fa.  98.  Bee  also 
Rhodes  V.  Cratchfleld,  7  Lea  (Tenn.) 
618  (holding  that  where  plaintiff  dies 
pending  an^  action  of  ejectment,  a  right 
of  action  for  rents  and  profits  survives 
to  his  personal  representative  on  the 
theory  that  the  tort  or  trespass  may 
be  waived  and  the  right  of  action  be 
considered  one  ex  contractu). 

68.  See  the  cases  cited  supra  this 
section  note  64. 

[a]  In  Pennsylraiila,  in  Arundel  v. 
Springer,  71  Pa.  398,  it  was  held 
that  under  the  provision  of  the  Act 
of  Febr.  24,  1884,  providing  that  ex- 
ecutors or  administrators  should  have 
power  to  commence  and  prosecute  all 
personal  actions  which  their  decedent 
might  have  prosecuted,  with  certain 
exceptions,  an  action  of  ti^espass  for 
mesne  profits  survived  against  the  per- 
sonal representatives  of  a  defendant 
in  ejectment.  For  earlier  decisions  to 
the  contrary  see  Means  v.  Associate 
Reformed  Presb.  Church.  3  Pa.  93 ; 
Bard  V.  Nevin,  9  Watts  328;  Harker 
V.  WhIUker,  6  Watts  474. 

[bl  BJeotmaat  tor  maaaloa  booM. 
— ^Where  the  widow  dies  pending  an 
action  of  ejectment  by  her  for  the 
recovery  of  possession  of  the  mansion 
house,  the  suit  may  be  revived  in  the 
name  of  the  administrator  and  re- 
covery had  for  rents  and  profits  by 
way  of  damages  to  the  time  of  her 
death.    Roberts  v.  Nelson,  86  Mo,  21, 

69.  Matter  of  Renwick,  2  Bradf. 
Surr.  (N.  T.)  80;  Burgess  v.  Gates, 
20  Vt.  326  ;  Farrall  v.  Sheft,  66  Wis. 
661,  29  NW  634  (holding  that  as  the 
claim  for  mesne  profits  and  the  counter- 
claim for  the  value  of  improvements 
are  mere  incidents  of  the  action  of 
ejectment,  upon  the  death  of  defend- 
ant the  action  cannot  be  revived  even 
for  the  purpose  of  adjusting  those 
claims ) .  But  see  MoUon  v.  Miller, 
10  N.  C.  490  (holding  that,  under  a 
statute  allowing  the  revivor  of  actions 
In  tort,  an  original  action  of  trespass 
for  mesne  profits  may  be  brought 
against  the  personal  representatives 
to  recover  profits  received  by  Intestate 
In  his  lifetime).  See  also  Arundel  v. 
Springer,  71  Pa.  898  [overr  Means  v. 
AsBOQiate  Reformed  Presb.  Church.  3 
Pa.  93  ;  Bard  v.  NevIn,  9  Watts  (Pa.) 
328 ;  Harker  v.  Whltaker,  6  Watts 
(Pa.)  474]  (holding  that  under  the 
Pennsylvania  statute  of  Febr.  24.  1834, 
tnepaiB  for  mesne  profits  does  no* 
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under  the  Btatntes,  the  statntoiy  Action  of  trespass 
to  try  title  does  not  abate  on  the  death  of  plaintiff 
or  defendant,  but  may  be  revived  hy  or  against  heirs 
or  representatives." 

[$  393]  d.  Recovery  of  Dower  and  Mesne  Profits. 
The  death  of  plainti£^  pending  an  action  to  have 
her  rights  of  dower  determined  abates  the  cause 
of  action  and  .the  action  and,  in  a  suit  at  law, 
if  a  dowress  dies  before  her  right  is  established,  her 
representatives  have  no  remedy,  either  for  costs 
or  for  the  mesne  profits  of  the  premises  after  her 
right  aecrued.^^  But  in  some  states  the  rule  in  chan- 
cery and  under  the  statutes  is  different,  it  being 
held  that,  if  the  husband  dies  seized,  the  widow 
may  recover,  against  the  heir  or  devisee,  her  share 
of  the  rents  and  profits  from  the  time  the  right  ac- 
crued; and  the  death  of  the  dowress  pending  suit 
does  not  deprive  her  personal  representatives  of  the 
arrears  of  dower,  but  they  may  revive  for  the  pur- 
pose of  having  such  arrears  determined  by  the  de- 
cree of  tbe  court.^"  It  has  also  been  held  that,  as 
a  widow's  right  to  dower  in  the  personalty  of  her 
deceased  husband  is  absolute,  a  suit  for  its  con- 
version does  not  abate  upon  her  death,  bat  survives 
to  her  personal  representatives.'* 

f(  394]   6.  BecoTery  of  I^e  Estate.  An  action 

of  defendant  In 


to  reeover  luid  by  one  vhto  hu  only  a  li&  estate 
therein  is  abated  by  his  death.^"  > 

[$  395]  f.  Action  by  Tenant  at  Will.  A  suit 
for  the  recovery  of  premises  wrongfully  with- 
heldf  brought  by  a  tenant  at  will,  abates  on  his 
death,  u  his  right  to  the  premises  terminates 
thereby.'" 

396]  g.  Partition.  Upon  a  writ  of  partiticm 
at  common  law,  on  which  partition  is  to  be  made 
among  all  tenants,  as  well  plaintiffs  as  defend- 
ants, it  has  been  held  that  the  death  of  any  one 
of  the  parties  abates  the  writ  if  it  takes  place  be- 
fore the  interlocutory  judgment  is  rendered,"  and 
upon  the  death  of  a  respondent  named  in  a  petition 
for  partition  his  heirs  cannot  be  admitted  to  defend, 
and  the  petition  abates.'^  But  the  death  of  a  plain- 
tiff after  judgment  quod  partitio  fiat  doea  not 
abate  the  writ.'"  -  And  under  the  statutes  in  some 
states  the  cause  of  action  and  actum  for  partition 
of  real  estate  survives.*" 

397]  h.  Forcible  or  Unlawfnl  Entry  and  De- 
tahier.  Whether  an  action  of  forcible  or  un- 
lawful entry  or  detainer  abates  depends  upon 
the  nature  of  the  action  and  the  terms  of  the  sur- 
vival statute  in  the  particular  jurisdiction.  In  the 
absence  of  a  saving  statute  it  abates  on  the  death 


abat«  by  the  death 
ejectment). 

[a]  X*oOT«r7     on  oontrMt.— In 

Campbell  v.  Renwlck,  3  Bradf.  Surr. 
(N.  Y.)  80.  It  was  held  that  trespass 
for  mesne  proflts  does  not  survive  |*210. 
against  the  wrongdoer's  personal  rep- 
resentatives. They  must  be  sued  for 
In  an  action  on  contract, 

[b]  Stetntory  UaUUty  for  ralu 
ot  BH  aad  ooonpatloii — The  obllKa- 
tlon  of  a  defendant  In  ejectment,  who 
has  taken  an  appeal,  to  pay  the  value 
of  the  use  and  occupation  of  the  prop- 
erty from  the  time  of  the  appeal  until 
the  delivery  of  possession  thereof,  la 
a  personal  obligation,  which  upon  his 
death  survives  against  his  estate,  and 
may  be  collected  the  same  as  any  other 
claim  against  it  Shepperd  v.  Tyler, 
98  Cal.  682.  28  P  601. 

70.  Rowland  v.  Ladlga,  21  Ala.  9 ; 
Tn  re  State,  1  Ala.  469 ;  Jones  v.  Robb, 
86  Tex.  Civ.  A.  268,  80  SW  896. 

n.  Del.— BettB  v,  Matthews,  4  Del. 
427. 

Fla. — Hoan  v.  Holmes,  32  TI&.  295. 
13  S  389,  21  VRA  180  and  note. 

in.— Hltt  V.  Scammon,  82  III.  519; 
Tumey  v.  Smith,  14  111.  242. 

Me. — Rowe  v.  Johnson,  19  Me.  148. 

Mass. — ^Atkins  v.  Yeomans,  6  Mete. 
438. 

N.  H.— Tuck  V.  ntts.  18  N.  H.  171. 

N.  J.— Parks  v.  McClellan,  44  N. 
J.  L.  G52. 

N.  Y. — Robinson  V.  Govers.  138  N. 
Y.  425.  34  NE  209  [rev  65  Hun  562. 
20  NYS  671,  67  Hun  817,  22  NYS 
249]:  Howell  V.  Newman,  59  Hun 
638.  IS  NYS  648  ;  McKeon  T.  Fish.  88 
Hun  28  [aft  98  N.  Y.  645];  Johnson 
V.  Thomas,  2  Patfce  877. 

Oh.— Miller  v.  Woodman.  14  Oh.  B18. 

Pa. — Sandbaek  v.  Qutgley.  8  Watts 
460. 

78.  Pla. — Roan  v.  Holmes,  82  Fla. 
296.  13  S  339,  21  LRA  180  and  note. 

111. — Tumey  v.   Smith,   14   111.  242. 

Mass. — Atkins  v.  Yeomans,  6  Mete. 
438 

N.  J.— Parks  v.  Mcaellan,  44  N.  J. 
L.  662. 

N.  Y. — Johnson  v.  Thomas,  2  Paige 

*77. 

Pa. — Sandbaek  v.  Qulgley.  8  Watts 
460.  ^ 
[a]    Death   aAar  Jadtfrnaat.^ — The 

fitct  that  a  plaintiff  suing  for  dowet, 
and  the  rental  value  thereof  fro^i  the 
time  of  her  husband's  death,  died  after 
the  rendition  of  judgment  dismissing 
her  petition,  does  not  prevent  a  re- 
Tertu  ot  the  Judgment,  her  personal 


representatives  being  entitled  to  the 
rents.  Kincald  v.  Wilson,  49  SW  833, 
20  Kyi.  1864.  And  see  Robinson  v. 
Oovers,  138  N.  Y.  426.  34  NE  209 ; 
Pulton  V.  Fulton,  8  AbbNCas  (N.  Y.) 

But  see  Hltt  v.  Scammon,  82 
111.  519  (where  It  was  held  that  where 
a  decree  assigning  dower  to  a  widow 
at  her  suit  against  the  alienees  of  her 
husband  Is  reversed  on  appeal  and 
remanded  for  further  proceedings,  and 
before  any  further  proceedings  are  had 
In  the  court  below  she  dies,  her  ad- 
ministrator cannot  prosecute  the  suit 
for  the  recovery  of  damages  and 
mesne  proflts). 

[b1  Paath  penfllag  Mfaranoe  after 
JnOguent. — Where  the  widow  had  ol>- 
talned  a  judgment,  but  had  died  pend- 
ing a  reference  to  ascertain  the  amount 
of  a  gross  sum  which  she  had  agreed 
to  accept  in  lieu  of  dower,  it  was  held 
that  the  action  might  be  continued  by 
her  executor ;  and  the  court  afterward 
rendered  a  decision  oonflrmlng  the  re- 
port of  the  referee,  and   giving  to 

filalntlfl  the  sum  roeclfled.  the  death 
avlng  occurred  before  the  flnal  order 
embodying  such  decision  was  prepared 
and  signed.  Robinson  v.  Oovers,  188 
N.  Y.  425,  24  NE  209  [rev  67  Hun 
317.  22  NYS  249], 

[c]  Bffeot  of  oonsenUng'  to  va- 
ostve  a  gtomm  amuv— -But  in  an  action 
for  the  admeasurement  of  dower,  or 
for  aaale  of  premises  and  the  award- 
ing of  a  gross  sum  In  lieu  thereof, 
the  giving  of  a  consent  in  writing  to 
receive  a  gross  hum  In  lieu  of  dower 
does  not  ^ve  plaintiff  such  a  vested 
right  In  the  sum  named  as  to  prevent 
the  abatement  of  the  action  by  her 
death,  when  the  death  occurs  before 
the  entry  of  an  Interlocutory  Judgment 
determining  her  right  of  dower,  and 
adjudging  the.  sale  of  the  premises. 
McKeen  v.  Fish.  88  Hun  (n7  Y.)  28 
[afr  98  N.  Y.  645]. 

73.  Ky.— Magruder  v.  Smith.  79  Ky. 
612 ;  Kincald  v.  Wilson.  49  SW  833, 
20  KyL  1S64. 

Md.— Price  v.  Bobbs,   47  Md.  369. 
Miss.— Harper  v.  Archer.  28  Miss. 
212. 

Mont- Lynde  v.  Wakefield,  19  Mont. 
28,  47  P  6. 

N.  J.— Ptdlltt  V.  Ketr.  49  N.  J.  Eq. 
66.  22  A  800:  MclAughlln  v.  Mc- 
Laughlin, 20  N.  J.  Eq.  190. 

N.  Y. — Johnson  v.  Thomas,  2  Paige 
877, 

Pa- — Paul  V.  Paul.  36  Pa.  270. 
Eaig.— Curtis  V.  Curtis,  2  Bro.  Ch. 
620,  28  Reprint  842. 


Kendall.  13  Oray 
Kenney,    10  Mete. 


12  Mete. 
Starbuck. 

97; 


See  Tibbetts  v.  tiangley  Mfg.  Co., 
12  S.  0.  466  (holding  that  where 
a  widow,  -after  obtaining  a  decree  for 
dower,  died  while  an  appeal  was  pend- 
ing, her  administrator  was  entitled  to 
an  account  for  rents  and  proflts). - 

[a]  Bnt  whore  the  huband  dU 
not  dia  seised  of  tbe  prcmlMS*  if  the 
suit  abates  by  the  death  of  the  com- 
plainant before  her  right  of  dower  Is 
established,  the  personal  representa- 
tives are  not  entitled  to  arrears  and 
cannot  revive.  Johnson  v.  Thomas,  z 
Paige  (N.  T.)  877. 

n.  Clark  V.  Bramlett,  (Ark.)  18 
SW  119. 

75.    Brown  v. 
(Masa)  272. 

78.    Ferrln  v. 
(Mass.)  294. 

77.  Brown    v.  Wells, 
(Mass.)    601 ;    MitcheU  v. 
10  Mass.  6. 

78.  Dwlnal  v.  Holmes,  37  Me. 
Thomas  v.  Smith,  2  Mass.  479. 

79.  Frohock  v.  Oustlne,  8  Watts 
(Pa.)  121. 

Persona  who  may  revive  or  oou- 
tlaiM  see  Infra  I  460. 

80.  Speck  V.  Pullman  Palace  Car 
Co..  121  111.  88,  12  NE  218  (holding 
that  under  Rev.  St.  [1874]  c  1  I  28, 
providing  that  no  suit  for  the  parti- 
tion of  land  should  abate  by  the  death 
of  any  party  thereto,  where  the  heirs 
of  a  deceased  person  brou^t  suit  for 
partition  against  the  widow,  and.  pend- 
ing the  suit,  two  of  tbe  e<nnplalnant8 
died  intestate,  leaving  as  their  only 
heirs  at  taw  their  cocomplalnants.  the 
suit  did  not  abate  as  to  the  interests 
of  the  deceased  complainants)  ;  Osgood 
v.  Taggard,  IS  N.  H.  818  (holding  that 
upon  the  death  of  one  of  several  peti- 
tioners for  partition  the  petition  does 
not  abate,  but  notice  Is  to  be  given 
to  his  heirs,  who,  If  competent,  may 
come  In  as  petitioners;  otherwise  they 
may  be  treated  as  petitionees)  ;  Cheney 
v.  Rankin;  27  Misc.  809,  68  NTS  263  ; 
Wilkinson  v.  Parish,  8  Paige  (N.  Y.) 
658  (holding  that  a  suit  for  parti- 
tion may  be  revived,  after  the  death 
of  one  of  the  parties,  by  petition  and 
order). 

[a]  Contra. — But  under  the  Florida 
statutes  while  an  administrator  may 
maintain  an  action  of  ejectment  upon 
the  title  of  his  intestate,  and  recover 
possession  of  land.  sttU.  not  being  an 
owner,  agent,  tenant,  tenant  in  com- 
mon, or  coparcener,  within  the  mean- 
ing of  the  statute,  be  cannot  maintain 
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of  either  party .'^   Under  the  statate  in  some,  jnrif^ 
dictions,  however,  the  action  survives."' 

388]    6.  £nforc«m6nt  of  Liena  and  Bights 
Aiisiog  Tberefrom. — a.  In  Osnerai.     As  a  rule 
causes  of  action  arising  from  liens  on  property 
and  aetioiks  to  enforce  the  same  survive  the  death  , 
of  either  party." 

[4  399]  b.  Kiglits  Arising  from  Hortgages.  Thus 
causes  of  action  arising  from  mortgages  on  real  or 
personal  pn^»erty  survive  the  death  of  the  mort- 
gagor or  mortgagee."  Although  a  foreclosure  sqit 
abates  on  the  death  of  either  party,  the  cause  of 
action  surriTeSf  and  the  suit  may  be  revived  or  con- 
tinned  by  or  against  personal  Tepreaentatives 
and  the  same  is  trae  of  the  right  of  the  mortgajgor 
to  redeem,"*  and  of  a  cause  of  action  against  a 
mortgagee  to  recover  sorplua  mon^s  arising  out  of 
a  statutory  foreolosnre  and  aalef  and  wrongfully 
retained  by  the  mortgagee.'^ 

Abulttta  dead  iutandad  m  inortM***  The  right 
to  redeem  property  l^d  under  a  deed  absolute  in 


a  sait  for  lArtltlon.  Oreeley  v,  Hen- 
dricks, 23  Fla.  388,  2  S  620  [Clt  Whlt- 
lock  V.  Wlllard.  18  Fla.  166]. 

SI.  Mullfean  v.  O'Brien,  53  Misc.  4. 
102  NTS  911  [afZ  119  App.  DIv.  366, 

104  NTS  3011;  Moseley  v.  Albany 
Northern  R.  Co..  14  HowPr  (N.  Y.> 
71:  Tucker  v.  Burns,  2  Swan  (Tenn.) 
35;  Havlns  v.  Blckford,  9  Humphr. 
<Tenn.)  673  ;  Chapman  ▼.  Dnnlap,  4 
Gratt.  (46  Va.)  86 ;  Horan  V.  mdridgfl, 
2  W.  Va.  674. 

sa.  Ala. — Rldgeway  v.  Waueh.  61 
Ala.  423  (holding  that  an  action  of 
WDlawful  detainer  was  within  a  statute 
authorizing  the  revival  real  actions 
to  try  title  or  tor  the  reoowy  of  the 
possession  of  land). 

IlL— Rutter  T.  Haher.  147  IlL  A. 
C22  (survives  as  asalnst  heirs  trf  sole 
defendant). 

lfasfl.--SB<^  ▼.  Wheettm,  17  Pick. 

105  (holdlns-  that  a  oomplalnt  by  a 
landlord  against  a  tmant  did  not  abate 
by  the  death  of  the  demandant,  under 
Act  [1826]  c  70,  provMlns  that  In  all 
actions  for  the  recovery  of  lands,  tene- 
ments, or  hereditaments,  a  writ  or 
suit  shall  not  abate  by  the  death  or 
other  disability  of  the  demandant). 

Mo. — Brewington  v.  Stephens,  SI  Mo. 
38;  C:arll8le  v,  RawllnKB,  18  Mo.  168 
(twth  holding  that  an  action  of  forcible 
entry  and  detainer  does  not  abate  by 
the  death  of  one  of  plalntllts  or  of 
defendant). 

Tenn. — ^Tucker  v.  Bums,  2  Swan  36. 

W.  Va. — Cunningham  v.  Sayre,  21 
W.  Va.  440,  448  (holding  Uiat  an 
action  of  unlawful  entry  and  detainer 
may  be  revived  on  the  death  of  a 
party,  under  a  statute  providing  for 
the  revival  of  "any  action,  whether 
the  cause  of  action  would  survive  at 
o»nnion  law  or  not"). 

{a]  Aotioa  b7  oae  liavlag  life 
estate  oalr*— But  an  action  (or  forc- 
ible entry  and  detainer  brought  by 
one  who  has  only  a  life  estate  tn  the 
land  abates  by  his  death.  Brown  v. 
Kendall,  IS  Gray  (Moss.)  272.  See 
supra  {_S94. 

83.  Robinson  V,  Appleton.  124  HI. 
276,  15  NE  761  [aff  22  111.  A.  361]  ; 
Hubbard  v.  Clark,  (N.  J.  Ch.)  7  A 
26;  McOregor  v.  McGregor,  36  N.  T. 
218 ;  Telfer  v.  KlerstedTs  AbbPr  (N. 
T.)  418:  Williams  v.  Webb,  2  Dlsn. 
(Oh.)  430;  and  other  cases  cited  In 
the  following  sections. 

|al  A  partneraUp  ereditor  who 
has  obtained  a  Uen  m  an  action 
agalnat  tbe  flnn  does  not  lose  it  by 
Ute  death  of  one  of  the  partners,  u 
tbe  suit  Is  revived  and  prosecuted 
agatnst  the  survivor  as  wovided  by 
Howell  8t.  Mich.  I  7401.  Van  Kleeck 
T.  HcCabe.  87  Mich.  599,  49  NW  872, 
2t  AmSR  182  and  note. 

84,  See  cases  in  the  following  notes, 
as.   Union   Bav.  Bank  v.  Barrett, 

132  CaL  4SS.  <4  P  713,  1071 ;  Hibemla 


fosm,  but  intended  as  a  mortgage,  survives  the  death 
of  the  grantor,  on  the  ground  that  defendant  has 
property  in  his  hands  as  distinguished  from  a  lia- 
bility to  respond  in  damages."^ 

400]  c  Vendor's  Uen.  As. a  rule  the  right 
to  enforce  a  vendor's -lien  doee  not  die  with  the 
vendor  or  vendee,  but  surriTee  to  or  against  his 
personal  representatives." 

{%  401]'  d.  Mechanic's  Lien.  As  a  general  rule 
the  right  to  file  a  mechanic's  lien  and  to  proceed 
for  its  foreclosure  is  not  defeated  by  the  death  of 
a  party  nor,  as  a  role,  vill  the  death  of  a  party 
pending  proceedings  to  enforce  a  medianie's  lien 
abate  the  proceedings.*^ 

[%  402]  6.  Oreditors'  SnitiB.  In  a  ereditors'  suit, 
if  he  by  whom  the  suit  was  commenced,  or  any  one 
who  has  afterward  come  in  and  taken  the  position 
of  a  plaintiff,  dies,  the  suit  does  not  abate  if  theiv 
be  at  the  time  any  other  unsatisfied  creditor  stand- 
ing as  plaintiff."*  And  the  death  of  defendant  does 
not  abate  the  suit,  where  a  Uen  has  been  acquired 
Wackenreuder,  99 


N.  T.— Garsen  v.  Green,  1  Johns. 
C»i.  303. 

Oh. — Tieman  v.  Beam,  2  Oh.  383,  15 
AmD  667. 

Wis. — Berger  v.  Berger,  104  ■  Wis. 
282,  80  NW  686,  76  AmSR  877  and 
note;  Crowe  v.  Colbert,  83  Wis.  843, 
24  NW  478. 

See  also  Vendor  and  Purchaser  (39 
Cyc  1831]. 

90.  Telfer  v.  Klersted,  9  AbbPr  (N. 
T.)  418  (holding  that  the  right  to 
file  a  mechanic's  lien  and  to  proceed 
for  its  foreclosure  la  not  lost  by  the 
death  of  the  contractor)  ;  Williams  v. 
Webb,  2  Dlsn.  (Oh.)  430  (holding  that 
under  the  Ohio  Mechanic's  Lien  Law 
the  death  of  the  owner  of  the  prop- 
erty did  not  defeat  the  ilea  (or  labor 
or  materials). 

SI.  Robins  V.  Btmn,  84  N.  J.  L. 
322 ;  Perry  v.  Levenaon,  82  App.  Div, 
94,  81  NTS  586  [aff  173  N.  t.  669. 
70  NE  1104.  and  dtst  IJeavy  v.  Gard- 
ner, infra],  (and  holding  that  under 
Code  Civ.  Proc.  |  767,  providing  for 
the  compulsory  continuance,  on  mo- 
tion, of  a  survlvable  oanse  of  action, 
tta  the  death  of  a  sole  plalntirr  or  de- 
fendant agalnat  his  repreaantativc  or 
successor  m  Interest,  and  f  S401,  at- 
tending the  provIMons  of  the  code  re- 
lating to  the  foreclosure  of  real 
property  mortgages  to  actions  to  en- 
force mechanics'  liens,  the  successors 
In  Interest  of  a  deceased  owner  of 
property  take  subject  to  the  lien  end 
the  cause  of  action  existing  thereon, 
with  proceedings  bad  to  enforce  the 
same  prior  to  the  owner's  oeathK  But 
aee  Leavy  v.  Gardner,  63  N.  T.  824 
(holding  that  a  foreclosure  of  a  me- 
chanic's lien  under  Laws  [1863] .  o 
500,  relating  to  mechanics  Hens  In  the 
city  of  New  York,  was  not  an  action 
within  Code  I  121,  and  the  proceeding 
abated  on  defendant's  death  and  could 
not  be  revived  against  devisees  or 
representatives).  See.  also  generally 
Mechanics'  Uens  [27  tyc  862], 

99.  Young  v.  Kelly,  3  App.  (D.  C.) 
296  ;  Austin  v.  Cochran,  3  Bland  (Md.) 
337,  339  (where  the  reason'  for  this 
rule  Is  stated  to  be  "because,  although 
the  Interest  of  the  deceased  does  not 
survive  to  any  of  the  other  parties; 
yet  there  are  other  plaintiffs  to  whom 
all  the  rights,  privileges  and  benefits 
ot  the  suit  do  survive,  and  who  are 
competent  to  call  upon  the  Court  for 
Its  decree ;  and  who  must,  therefore, 
be  permitted  to  support  their  own  in- 
terests, and  to  prosecute  the  suit  for 
themselves")  ;  Ih-lngle  v.  Slzer,  2  8. 
C.  59.  See  also  Duff  v.  Combs,  132 
Ky.  710,  117  SW  269.  But  see  Ham- 
mond V.  Hammond,  2  Bland  (Md.) 
308  (holding  that  a  credltora'  suit  by 
and    against    legs-tees    and  devisees 

 .abates  by  the  death  of  one  of  plalntllCs 

N.  J. — ^Hubbard  v.' Clark,  (Cb.)  7  A  whose  interest  did  not  survive  or  fall 
26.  I  Into  the  eaaaaam  stodi  for  the  bened* 


Sav.,  etc.,  Soe.  t. 

Cal.  608,  84  P  219 ;  McGregor  v.  Mc- 
Gregor, 86  N.  Y.  218;  Hawley  v. 
Bonanxa  Queen  Mtn.  Co.,  61  wash. 
90.  Ill  P  1078.  See  generallr  Mort- 
gages [27  C^c  1646]. 

[a]  Bight  maicM  la  Judgmemt^ 
But  in  X<eake  v.  Sundy,  48  Hun  (N. 
T.)  SOS,  wliich  was  a  suit  to  foreclose 
a  .mtotsase,  where  the  mortgagor  died 
after  a  sale  had  bem  had  under  a 
Judgment,  and  the  referee's  report  had 
been  filed,  showing  plaintiff  to  be 
entitled  to  a  Judgment  for  a  deficiency. 
It  was  held  that  the  administrator  of 
the  deceased  could  not  be  Butistltuted 
as  defendant,  slnoe  the  cause  of  action 
had  l}een  merged  and  lost  In  the  final 
Judgment,  and  thereftwe  did  not  sur- 
vive. 

[b]  Death  pndlac  paUleatlOB.^ 

And  where,  in  a  foreclosure  proceed- 
ing, publication  Is  commenced,  but 
plajntltt  dies  before  the  expiration  of 
the  ttme  prescribed  for  the  publica- 
tion, the  pabllcatloa  becomes  ineffec- 
tlv«k  and  its  continuance  after 
the  death  of  plaintiff  dou  not  con- 
stitute a  rafflclent  servloe  on  defend- 
ant. As  the  ooort  has  acquired  no 
Jurisdiction  over  defendant,  no  Judg- 
ment of  foreclosure  can  be  rendered. 
RelUy  V.  Hart,  66  Hun  466,  8  NYS 
717  [an  180  K.  Y.  626,  29  NB  1099, 
27  AmSR  640  and  note].  - 

[c]  ]>eafh  of  hiuiband«~-If.  during 
the  pendency  ot  an  action  to  subject 
the  land  of  the  wife  to  the  payment 
of  a  mortgage  debt,  the  husband  dies, 
the  right  of  action  survives  In  favor 
of  the  mortgagees  and  against  the 
widow.  Daiwierty  t.  Harbison,  4  KyL 
998. 

NeoesBltr  for  revlTal  see  Infra 
I  441. 

se.  Morrow  v.  Jones.  41  Nebr.  867, 
80  NW  369.  See  generally  Mortgages 
[27  Cyc  1808,  1849]. 

87.  Cope  V.  Wheeler.  41  N.  Y.  303. 

88.  Clark  v.  ,8eagrave8,  186  Maes. 
430.   71    NE  813. 

88.  Cal.— Gaboon  v.  Robinson,  6 
C:al.  226. 

Ga. — Reese  r.  Burt  a.  39  Ga.  666. 

HI. — Robinson  v.  Appleton,  124  111. 
276,  15  NE  761  [aff  22  111.  A.  3611. 

Ky. — Shire  v.  Johnson,  38  SW  694, 
18  KyL  863.  But  compare  Buford  v, 
Guthrie.  14  Bush  877  (holding  that  a 
suit  against  a  vendee  to  enforce  a 
lien  reserved  in  the  conveyance  of  land 
was  not  an  action  for  the  recovery  of 
real  property  within  the  meanli^  of 
a  statute  providing  that  upon  the 
death  Of  a  defendant  In  an  action  for 
the  recovery  of  real  property  only,  the 
action  may  be  renved,  and  conse- 
quently such  action  could  not  be  re- 
vived). 
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by  execution,  an  injtmction,  or  the  appomtmenj^  of 
a  receiver;''  but  the  filing  of  a  judgment  creditor's 
bill  without  answer,  or  the  appointment  of  a  re- 
ceiver, creates  no  lien  upon  the  debtor's  property, 
and  complainant,  upon  defendant's  death,  in  such 
a  case  loses  his  right  to  prosecute  the  suit.  Under 
statutes  providing  against  abatement  of  a  suit  in 
equity,  where  the  rights  in  the  suit  survive,  and 
for  continuance  or  revival  against  heirs-  or  repre- 
sentatives, a  creditor's  suit  to  set  aside  a  fraudulent 
conveyance,  brought  against  the  grantor  and 
grantee,  do^  not  abate  on  the  grantor's  death;  and 
it  can  make  no  difference  t^t  the  erantee  is  the 
heir  j&t  law  of  the  deceased  grantor. 

[$  403]  7.  Attachment,  Oarnlshment,  and  Tnu- 
tee  Process.  Although  there  are  decidons  to  the 
contrary  in  some  jurisdictions,  t^e  weight  of  au- 
thority is  to  the  effect  that  an  attachment  is  not 
dissolved  by  the  death  of  either  plaintiff  or  de- 
fendant unless  a  statute  expressly  so  declares,  or, 
in  some  states,  unless  attended  by  insolvency  of  a 
deceased  defendant's  estate  or  adminiatratioin  upon 
it  within  a  certain  time."*  There  is  also  some  con- 
flict as  to  the  abatement  of  garnishment  or  true- 

See 


tee  process  proceedings  by  the  death  of  a  party 
thereto." 

404]   8.  Divorce,  Alimony,  and  S^aration. 

From  the  very  nature  of  things  a  cause  of  action 
does  not  survive  the  death  of  a  party,  where  the 
.  only  relief  sought  is  a  dissolution  of  thd  marriage 
relation  by  divorce,  as  death  effectuates  the  very 
end  which  it  is  the  purpose  of  the  suit  to  accom- 
plish; and  therefore  a  cause  of  action  for  divorce 
or  a  pending  suit  therefor  does  not  survive  the 
death  of  either  party,""  except  in  so  far  as  prop- 
erty rights  are  involved.*"  And  the  same  is  true 
of  causes  of  action  ^nd  suits  for  separation  and 
separate  maintenance,^  Nor  does  the  ri^t  to 
alimony  survive  the  death  o£  a  divorced  hus- 
band.' 

Property  ri^ts  aflecttfd.  Bat  where  tiie  conse- 
quences of  the  divorce  are  soch  as  affeot  the  prop- 
erty rights  of  the  parties  to  .the  suit,  the  heirs  or 
personal  representatives  may  have  suoh  an  interest 
in  the  litigation  that  the  cause  will  survive,  not 
for  the  purpose  of  continuing  the  controversy  touch- 
'ing  the  right  of  divorce  within. itself,  but  for  the  aa- 
ee^ainment  of  whether  the  property  h^  been 


of  any  one  or  all  of  the  others), 
also  supra  §  263. 
'  83.  Saslnaw  County  Sav.  Bank  v. 
Duffleld,  167  Hlch.  S22,  122  NW  ISfi, 
183  AmSR  S64  and  note.  See  also 
Betth  V.  Porter,  119  Hlch.  865.  78  NW 
8S«,  T6  AmSR  402  and  note. 
^  04.  Belth  V.  Porter,  119  UtCh.  865. 
H  NW  836,  7&  AmSR  40S  and  note 
(holdtns  that  where  no  Hen  has  been 
created  on  property  claimed  to  have 
been  conveyed  to  the  wife  of  a  Judg- 
ment debtor  In  fraud  of  his  creditors, 
all  proceedings  on  a  creditors'  bill  In 
aid  of  execution,  to  subject  such  prop- 
erty to  the  payment  of  the  judgment, 
abate  on  the  death  of  the  judgment 
debtor)  ;  German-American  Seminary 
V.  SaeDger,  66  Mich.  249,  83  NW  301 ; 
Jones  V.  Smith,  Walk.  (Mich.)  116; 
Mathe'^s  v.  Nellson,  8  Kdw.  (N.  Y.) 
346.  See  also  Austin  v.  Cochran,  3 
Bland  ( Md. )  S87  ( holding  that  a 
creditors'  suit  will  abate  by  the  death 
of  defendant  heir  or  devisee,  whether 
there  be  any  surplus  of  the  proceeds 
of  the  sale  returned  to  htm  or  not). 
See  also  Creditors'  Suits  [12  Cyo  66]. 

S5.  Sinclair  v.  AuxUlaiy  Realty  Co., 
99  Md.  223,  67  A  664. 

96.  See  Attachment  [1  Cyc  63,  64 ; 
4  Cyo  629],  • 

S7.  Bee  Oarnlshment  [1  Cyc  64 ; 
20  Cyc  1129]. 

M.  Ala. — Pearson  v.  Darrlngton,  32 
Ala.  827. 

Cal. — Hlte  V.  Mercantile  Trust  Co., 
166  Cal.  766,  106  P  102;  Klrachner  v. 
Dietrich,  110  Cal.  602,  42  P  1064., 

Del.- — Donovan  v.  Donovan,  24  Del. 
821,  77  A  766. 

Iowa. — Barney  v,  Barney,  14  Iowa 
189. 

Md.— McCurley  v.  McCurley,  60  Mfl. 

136,  46  AmR  717;  Thomas  v.  Thomas, 
67  Ud.  604. 

Mass. — Chase  v.  Webster,  168  Masa 
228.  4('NB  706. 

Mlch.--WIIson  v.  Wilson,  73  Mich. 
•20.  41  NW  817;  Zoellner  v.  Zoellner. 
46  Mich.  511,  9  NW  881. 

N.  T.— In  re  Crandall,  196  N.  T.  127, 
89  NE  678,  134  AmSR  880  and  note. 
17  AnnCas  874  and  note  [rev  12?  App. 
Dlv.  945.  Ill  NTS  1115]  ;  Bryon  v. 
Bryon,  134  App.  Dlv.  820,  119  NTS 
41  ;  KelloKir  V.  Stoddard,  89  App.  Dlv. 

137.  84  NTS  1015;  Hunt  v.  Hunt,  75 
Mlac.  209,  186  NTS  39. 

Or. — Nlckerson  v.  Nickerson,  S4  Or. 
1.  48  P  42S,  64  P  277. 

Tenn. — Swan  v.  Harrison,  2  Coldw. 
S34. 

Wis. — Downer  v.  Howard,  44  Wis. 
82. 

Ens'. — Stanhope  v.  Stanhope,  11  F. 


D.  103;  Grant  v.  Chant,  SI  L.  7.  P. 
ft  Mf  174;  Brocaa  v.  Brocas,  30  L.  J. 
P.  ft  M.  172. 

[a]    AUowaao*  for  oowuMl  fass.  . 

In  Pearson  v.  Darrlngton,  32  Ala.  227, 
it  was  held  that  an  allowance  for 
counsel  fees  In  a  suit  for  divorce  can- 
not be  made  after  the  husband's  death. 
But  see  Ballard  v.  Caperton,  2  Mete. 
(Ky.)  412  {holding  that  In  actions 
for  divorce  and  alimony  the  attorney's 
fee,  with  the  other  Items  ^f  cost  for 
which  the  husband  Is  liable,  may  be 
fixed  after  the  death  of  the  wife)..  In 
McCurley  v.  McCurley,  60  Md.  186, 
189,  46  AmR  717,  720,  the  court  said: 
"It  is  well  setUed  that  the  death  of 
either  party  to  a  divorce  suit  before 
decree.  It  being  a  personal  -  action, 
abates  the  divorce  proceedings;  and 
this  effect  must  extend  to  whatever  is 
Identified  with  those  proceedings.  The 
allowance  of  money  to  pay  the  wife's 
counsel  fees  is  In  furtherance  of  the 
procedure  to  obtain  or  prevent  the 
divorce.  When,  therefore,  the  Juris- 
diction to  pass  a  decree  is  ended,  no 
Jurisdiction  can  survive  a^  to  matters 
purely  ancillary  to  that  object." 

[bf  2>«ath  of  Ubelant  btfore  suit. 
—A  libel  -for  divorce  cannot  be  prose- 
cuted by  libelant's  father,  or  any  third 
person,  where  libelant  dies  before  en- 
try of  the  libel.  In  order  to  exclude 
libelee  from  a  share  of  her  husband's 
estate  or  from  the  custody  of  their 
child.  Kimball  v.  KlmbaU,  44  N.  H. 
122,  82  AmD  194. 

[c}  Saath  peudlnf  trial.™  Since  by  a 
fiction  of  law,  all  Judicial  proceedings 
during  a  term  are  treated  as  If  they 
took  place  on  the  first  day  of  the 
term.  It  has  been  held  that,  where 
plaintiff  In  a  suit  for  divorce  on  the 
ground  of  adultery  dies  pending  the 
trial,  after  It  has  been  entered  upon 
and  before  the  retlredient  of  the  Jury, 
If  all  Issues  are  found  by  the  Jury  in 
favor  of  plaintiff.  Judgment  of  divorce 
will  be  entered  as  of  the  first  day 
of  the  term,  while  plalntm  was  still 
allva  Webber  v.  Webber,  83  N.  C. 
280. 

l&l    After  intoAocntory  fleoree.-  — 

In  New  Tork  It  was  held  that,  where 
a  plaintiff  obtained  an  Interlocutory 
decree  of  divorce,  but  did  not  apply 
for  a  final  decree  within  the  time  pre- 
scribed by  statute,  nor  prior  to  his 
death,  which  occurred  several  .months 
after  the  time  when  he  was  entitled 
to  a  final  decree,  and  no  sufficient  ex- 
cuse for  the  delay  was  offered,  the 
action  abated  on  plalntlfTs  death,  and 
the  court  was  not  authorized  thereafter 
to  enter  final  decree  of  divorce  and 


direct  that  It  should  have  the  same 
force  as  if  plaintiff  had  been  allve^ 
and  It  had  been  entered  within  the  pre- 
scribed time,  under  Code  Civ,  Proc. 
I  768,  providing  that  if  either  party  to 
an  action  dies  after  an  Interlocutory 
Judgment,  but  before  final  Judgment, 
the  court  must  enter  final  judgment, 
unless  the  Interlocutory  judgment  Is 
set  aside.  In  re  CrandalL  196  N.  T. 
127,  89  NE  678,  184  AmSR  830  and 
note,  17  AnnCas  874  and  note  trev 
137  App,  Dlv.  946,  111  NTS  1116].  It 
has  also  been  held  that  this  statute 
applies  exclusively  to  cases  in  which 
the  cause  of  action  survives ;  and 
hence  the  entry  of  final  Judgment  In  a 
divorce  action  after  the  death  of  plain- 
tiff Is  unauthorized.  Bryon  v.  Bryon, 
134  App.  Dlv.   820,  119  NTS  41. 

[e]  After  a«or««  nlsL — A  suit  for  di- 
vorce abates  on  the  death  of  a  party 
after  a  decree  nisi.  Donovan  v.  Dono- 
van, 24  Del.  321,  77  A  765 ;  Chase  v. 
Webster.  168  Mass.  228,  46  NE3  705. 

[f]  Kodlfloatlon  of  dvorM^The 
death  of  a  husband  pending  his  wife's 
proceeding  for  a  modification  of  a 
decree  of  divorce  abates  the  proceed- 
ings. O'Hagan  v.  O'Hagan,  4  Iowa 
509. 

99,  See  infra  this  section  text  and 
note  3. 

1.  Johnson  v.  Bates,  82  Ark.  284, 
101  SW  412  (holding  that  an  action 
by  'a  wife  for  separate  maintenance 
abates  on  the  death  of  the  husband, 
pending  an  appeal  by  him  from  a  Judg- 
ment allotting  to  her  the  use  for  life 
of  property  of  the  husband,  and  the 
same,  on  the  reversal  of  the  Judg- 
ment, passes  under  the  statute). 

[a]  Action  for  ssparatloa— Where 
a  bill  was  filed  by  the  wife  against 
her  husband  for  a  separation  from  bed 
and  board  on  account  of  alleged  cruel 
treatment,  and  the  assignees  of  the 
husband's  Interest  In  the  wife's  real 
estate  were  made  defendants,  and  the 
husband  died  before  a  decree,  but  the 
wife  failed  to  make  out  a  case  which 
would  have  entitled  her  to  a  decree 
of  separation  If  the  husband  had  lived 
until  the  hearing,  the  other  defend- 
ants are  entitled  to  have  the  hill  dis- 
missed as  to  them,  with  costs.  Sackett 
v.  Giles.  3  Barb.  Ch.  (N.  T.)  204. 

3.  O'Hagan  v.  O'Hagan,  4  Iowa 
609 ;  Oaines  v.  Gaines,  9  B.  Mon. 
(Ky.)  295.  48  AmD  426;  Oloin  v. 
Glenn,  7  T.  B.  Mon.  (Ky.)  Hi;  Swan 
v.  Harrison,  2  Coldw.  (I'&an.)  634. 
Compare  Ouenther  v.  Jacobs,  44  Wla 
364. 

MMt  of  death  of  altlwr  mr^  as 
to  arrwwafM  see  Divorce  T14  Cyc 
7»6L 
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rightfully  diverted  from  its  aiqpropriate  channel  of 

devolution.' 

Death  pending  appeal  It  has  also  been  held,  as 
we  have  seen,  that  the  right  of  a  party  against 
whom  a  decree  of  divorce  has  been  rendered  to 
have  the  decree  reversed  on  appeal  is  not  defeated 
by  the  death  of  the  other  party  pending  the  ap- 
peal; and  that  the  suit  may  survive  even  after  the 
death  of  both  parties/ 

Action  to  set  aside  decree.  An  action  may  be 
maintained  to  set  aside  a  decree  of  divorce  frauda- 
lently  obtained,  even  after  the  death  of  the  party 
obtaining  such  decree.'' 

Maintewuice  of  children.  Bat  it  has  been  held 
that  vhere  a  divorced  wife  was  entitled  to  recover 
against  her  divorced  husband  for  the  maintenance 
of  their  children,  awarded  to  her  custody  by  the 
divorce  decree,  she  is  entitled  to  maintain  a  claim 
for  such  maintenance  against  her  husband's  estate 
after  his  death.* 

t$  405]  9.  Amndinent  of  Uaniage.^  It  has  been 
held  that  in  ease  of  a  marriage  procured  fraud 
oukaovn  to  the  injured  party,  no  right  to  impeach 
the  marriage  snrvives  to  his  personal  re|a«8enta- 
tives,  where  he  died  without  discovering  the  fraud." 
And  the  death  of  a  petititmer  suing  for  the  annul- 
ment of  hfT  marriage  to  respondent  pending  a  hear< 
ing  to  show  cause  why  the  case  should  not  be 
remitted  to  the  lower  court,  after  judgment  sus- 


3.  Strlchlana  t.  Strickland,  80  Ark. 

451,  97  SW  659 ;  Thomas  v.  Thomas, 
67  Md.  504 :  NtckersoQ  v.  Nlckerson, 
Z4  Or.  1.  48  P  423,  54  P  277;  Stan-. 
hope  V.  Stanhope,  11  P.  D.  103.  And 
Ke  Downer  v.  Howard,  44  Wis.  88. 

4.  See  supra  |  289. 

B.  Bonista  v.  Johnson,  8S  Minn. 
S30.  3«  NW  841 ;  Watson  v.  Watson, 
47  HowPr  (N.  T.)  240;  PldfeUty  Ins. 
Co.'s  App..  93  Pa.  242:  Boyd's  App^88 
Pa.  241 :  Johnson  v.  Coleman,  23  Wis. 

452,  99  AmD  193. 

e.  Lukowskl  V.  LukowBkl,  108  Ho. 
A.  204,  8S  SW  274. 

7.  Aotiin  f  (w  frnui  la  proearlw 
marxism  see  supra  I  889. 

8.  Tomppert  v.  Tomppert,  13  Bush 
(Kr.)  SS6,  26  AmR  1»T. 

9.  Lynch  V.  Lynch,  (R.  I.)  88  A  408. 

10.  Sharon  v.  Terry.  36  Fed.  337, 
1  LRA  572  and  note  l&tt  131  S. 
40.  9  set  705,  33  L.  ed.  94].  And 
vhere  the  husband,  hi  an  action  by 
him  for  divorce,  had,  after  the  wife 
had  flied  a  counterclaim  asklngr  for 
divorce  and  alimony,  filed  an  amended 
petition  seeking  to  have  the  marriage 


in.— Dlversey  v.  Smith.  103  HI.  378. 
42  AmR  14. 

Ky. — Cowan  v,  Campbell,  17  B.  Mon. 
622,  66  AmD  184. 

Mass. — 7arter  v. ,  FlagR,  143  Mass. 
280,  9  NB  849;  iJiUle  v.  Conant,  2 
Pick.  627. 

N.  H.-^affrey  v.  Smith,  80  A  604 
(penalty  for  falling  to  pay  tax)  ; 
Stewart  V.  I«e,  70  N.  H,  181,  46  A  31. 

N:  T.— Carr  V.  Rlscher.  119  N.Y.  117, 
23  NE  296  ;  Blake  v.  artswold.  104  N.  Y. 
618. 11  NE  137 ;  Brackett  v.  Orlswold, 
103  N.  Y.  425,  9  NE  438  :  Stokes  v. 
Stickney,  96  N.  T.  828  ;  California  Bank 
V.  Collins.  6  Hun  209 ;  People  v.  New- 
comb,  75  Misc.  258,  269,  186  NTS  161 
felt  Cyc] ;  Dalton  v.  Godwin,  5  NY8 
267 ;  Bonnell  v.  Orlswold,  8  NTCivProc 
280.  15  AbbNCaa  470,  87  HowPrNS 
461. 

N.  C— Wallace  v,  Mcpherson,  189 
N.  C.  297,  61  SB  897  ;  Fite  v.  Lander, 
62  N.  C,  247;  Maaon  v.  Ballew,  36 
N.  C.  483  ;  Blount  v.  Flah,  2  N.  C. 
502 :  Estls  V.  Lenox,  1  N.  C,  204. 
Pa.— Reed  v.  Cist,  7  Serg.  &  R  188. 
K^»t.v.u  E^^.^r,  w  I     R.  I. — Moles  V.  Sprague,  9  R  I.  641. 

declared   void  ab  Initio,  It  was  held  ~  S.  C— Allen  v.  Petty,  68  &  C.  240. 


that  Mis  administrators  had  the  right, 
after  his  death,  to  revive  the  cause 
of  action  set  Op  in  the  amended  pe- 
tition, it  being  alleged  in  the  amended 
petition  that  defendant  was  asserting 
certain  rights  In  plaintiff's  estate  as 
his  widow.  Barth  v.  Barth,  102  Ky. 
6<.  42  SW  1116,  19  KyL  906. 

11.  U.  S. — Schreiber  v.  Sharpless, 
110  U.  S.  76,  S  set  423.  28  L.  ed.  66 
faff  17  Fed.  689];  U.  S.  v.  Daniel,  6 
How.  13.  12  L.  ed.  323  ;  U.  S.  v.  De 
Goer.  38  Fed.  80 ;  Hohorst  v.  Howard,  37 
Fed.  97;  Jones  v.  Tan  Zandt,  13  F.  Cas. 
No.  7,504,  4  McLean  604.  The  com- 
mon-law rule  that  actions  on  penal 
statutes  do  not  survive  prevails  In  the 
federal  courts,  where  the  action  is 
under  a  statute  of  the  United  States, 
although  the  statute  of  the  state  where 
the  court  is  sitting  may  provide  that 
Euch  actions  shall  sur\'ive.  Schreiber 
V.  Sharpleas.  110  U.  S.  76,  3  SCt  423, 
28  L.  ed.  66  [aft  17  Fed.  689]  ;  Jones 
T.  Van  Zandt,  18  F.  Cu.  No.  7,604, 
4  HcLMn  804. 

AhL— Wlllla  V.  Byrne.  106  Ala.  486, 
17  S  S3  8:  Jones  v.  Brooks,  80  Ala. 
188 :  FUHey  v.  Bavto,  «  Ala.  S76. 

Conn.— Mitchell  t.  Hotcbkls^  .  48 
Conn.  9.  46  AmR  146. 

[1  a  J^U] 


36  SE  686. 

Tenn. — Oovernor  t.  McBIanus,  11 
Humphr.  152. 

Tex, — Johnson  v.  Rolls,  97  Tex,  458, 
79  SW  518;  Watson  v.  loop,  12  Tex. 
11;  Brooks  v.  Ellis.  (Civ.  A.)  98  SW 
936  ;  Nolan  v.  Tennison,  21  Tex.  Civ. 
A.  832,  60  SW  1028 ;  State  v.  Schuene- 
mann.  18  Tex.  Civ.  A.  486,  46  SW  260. 

Vt. — WJnhall  v.  Sawyer,  45  Vt.  466; 
Benson  V,  Egerton,  Brayt  21. 

Wis. — Killen  v.  Barnes,  106  Wis. 
646,  82  NW  686. 

Eng. — Klrkham  v.  Wheely,  3  Salk. 
282,  91  Reprint  8S5.  And  see  Ham- 
mon  V.  Griffith.  Cro.  Eliz.  683,  78 
Reprint  826. 

IS.  Fairley  t.  Davis,  6  Ala.  875 : 
Little  V.  Conant,  3  Pick.  (Han.)  627; 
and  other  cases  dted  In  the  preceding 
nota 

[a1  Bmwoil  for  tlM  niacin  Davis 
V.  State,  119  Ind.  666,  657,  22  NE  9, 
the  court,  in  discussing  survivorship 
of  causes  of  action  for  the  recovery 
of  penalties,  said:  "Although  by  the 
common  law  the  action  was  in  the  na- 
ture of  a  civil  Infonnation  for  a  debt, 
qui  tam  actions  on  penal  statutes  were 
nevertheless  designated  as  actions  ex 
delicto,  sounding  in  tort,  and  were 


taining  her  exceptions  to  a  judgment  dismissing 
her  petition,  for  entry  of  a  judgment  annulling 
the  marriage,  renders  an  order  for  the  entry  of 
judgment  impossible.^  On  the  other  hand,  it  has 
been  held  that  the  right  of  action  to  cancel  a  mar- 
riage contract  which,  if  genuine  and  followed  by 
the  requisite  eonaummation,  would  create  rights  in 
the  property  of  the  alleged  husband,  survives  to  lus 
executor  or  administrator.^" 

[$  406]  10.  Actions  nnder  Statute  to  E-acover 
Penalty.  In  the  absence  of  express  statutory  provi- 
sion to  the  contrary,  actions  and  causes  of  action 
for  the  recovery  of  statutory  penalties  do  not  sur- 
vive, and  in  the  case  of  a  pending  action  the  death 
of  either  party,  plaintiff  or  defendant,  is  an  in- 
curable abfttement.^^  Such  an  action,  although  in 
form  ex  contractu,  as  in  the  case  of  an  action  i>t 
debt,  is  within  the  rule  that  personal  actions  die 
with'the  person." 

Applications  of  the  role.  This  rule  has  been  a^ 
plied,  for  example,  in  ac^tions  to  recover  statutory 
penalties  against  liquor  dealers  for  violations  of 
their  bonds;"  against  the  owners  of  resorts  in 
which  mon^  has  been  lost  at  gambling  for 
usury;"  for  wrongfully  issnii^  marriage  licenses 
without  consent  of  parent  or  guardian  j'^'  against 
officers  f6r  taking  illegal  fees,"  or  for  violation 
of  their  official  bonds;"  against  a  merchant  for 
postdating  items  of  an  account;"  for  willful  cutting 

therefore  within  the  common-law  max- 
im which  declar«l  th^t  all  personal 
actions  were  extinguished  by  the  death, 
of  the  tort-feasor.  The  common  law 
rule  prevails  generally  in  the  United 
States,  and  actions  to  recover  ^lenal- 
ties  prescribed  by  statute  can  not  be 
maintained  against'  the  personal  rep- 
resentative of  a  deoaased  wrongdoer, 
except  in  caaes  where  the  survivor- 
ship of  such  actions  is  controlled  by 
statute." 

13.  Johnson  V.  Rolls,  97  Tex.  453, 
79  SW  618  (under  a  statute  allowing 
recovery  of  a  certain  sum  "as  liqui- 
dated damages"  for  each  infraction); 
Nolan  V.  Tennison,  21  Tex.  Civ.  A. 
832,  60  SW  1028  ;  State  v.  Schuene- 
mann.  18  Tex.  Civ.  A.  486.  46  SW  260. 

AoUoB  fo*  damarn  nader  oivU 
dKDutc«  laws  see  ln]>a  |  408. 

1^  Tarter  t.  Flagg,  148  Mass.  280, 
9  NE  649. 

15.  Smith  V.  Walker,  4  N.  C.  223  ; 
Allen  v.  Petty,  6S  S.' C.  240,  36  SE 
B86  (holding  that  the  right  to  set  up 
a  counter  claim  for  usurious  inter- 
est  paid,  under  Rev.  St.  1  1891,  does 
not  survive  the  death  or  the  party 
paying  the  same,  as  the  right  to  re- 
cover such  payment  Is  In  the  nature 
of  a  penalty)  ;  Benson  v,  Egerton, 
Brayt.  (Vt.)  21.  But  a  claim  for 
money  paid  as  usury  survives  against 
the  estate  of  the  person  to  whom  It 
was  paid.  Roberts  v.  Burton,  27  VL 
396. 

le.  Willis  v.  Byrne,  106  Ala.  426, 
17  3  332;  Falrlmr  v.  Davis,  6  Ala. 
376  :  Wallace  v.  McPherson,  139  N.  C 
297.  61  SE  897. 

IT.  Reed  v.  Cist,  7  Serg.  ftR.  (Pa.) 
183  (holding  that  while  an  adminis- 
trator might  recover  back  sums  pajd 
by  his  Intestate  to  an  officer  beycmd 
the  legal  amount  due,  he  could  not 
maintain  an  action  under  the  act  of 
March  28,  1814,  to  recover  a  penalty 
for  the  taking  of  niegal  fees  oy  the 
officer). 

18.  nte  T.  Lander.  62  N.  C.  247 
(holding  that  an  action  against  a 
clerk  of  court  on  his  official  bond  to 
recover  a  statutory  penalty  for  Issuing 
a  writ  without  requiring  security 
abates  on  the  death  of  the  clerk). 
But  see  Wilson  v.  Young.  68  Ark.  593, 
25  SW  870  (referred  to  Infra  this 
section  note  24). 
is.   Watson  V.  Loop,  12  Tex.  11. 
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of  plaintiff's  forest  trees;"  for  making  false  an- 
swers on  a  statutory  examination;^^  for  violation 
of  the  revenue  laws  of  the  United  States and  in 
many  other  cases." 

Exceptions  to  the  rule.  To  the  general  rule  tnat 
an  action  or  cause  of  action  for  a  penalty  does  not 
survive,  certain  exceptions  have  been  recognized 
under  the  statutes  or  practice  in  some  jurisdic- 
tions." And  the  rule  has  been  held  not  to  apply  in 
the  case  of  the  death  of  a  eoplaintiff." 

flO.  Little  V.  Coaant.  2  Pick. 
<Ma8a.)  S27. 

ai.  Stillman  v.  HoUenbeck,  4  Allen 
(Mass.)  39L 

aa.  V.  8.  V.  De  Ooer.  SS  Fed.  gO; 
TJ.  8.  T.  Koni.  28  F.  Cas.  No.  1S,64S, 
Ollp.  *9. 

88.    See  otber  cases  supra  this  sec- 
tion note  11. 

Cross  x«f*r«aoMt 
Actions  a^tnst  oOlceni  ot  corporations 

see  Infra  i  410. 
Actions  under  civil  damage  laws  see 
'  Infra  |  40S. 

Actions  under  remedial  statutes  dis- 

tln^Ished  see  Infra  |  407. 
Infnugement  ot  patent,  copyright,  or 

trade-mark  see  infra  |  409. 
Proceeding  for  violation  of  municipal 

ordinance  see  infra  {  425. 

[a]  ttamoval  of  pauper.— An  action 
upon  a  statute  for  transporting  a 
pauper  from-«ne  town  to  another  with- 
out an  order  of  removal,  with  intent 
to  charge  the  latter  town  with  the 
support  of  such  pauper.  do«s  not  sur- 
vive.   WlnhaU  v.  Sawyer,  46  Vt  4C«. 

M.  Wilson  V.  Toung,  H  Ark.  69X. 
SS  SW  870  (holding  Uiat  an  acUon 
against  a  sheriff  and  his  sureties  to 
recover  the  statutory  penalty  for  his 
failure  to  return  an  execution  within 
the  time  prescribed  by  law,  being  an 
action  «  contractu  on  bis  olBclal  bond, 
survived  against  the  personal  repre- 
sentative of  the  sheriff  on  his  death)  : 
Brown  v.  Clow,  168  Ind.  408,  62  NB 
1006  (action  against  directors  of  cor- 
poration to  enforce  statutory  liability 
for  failure  to  file  report  or  for  making 
false  report)  ;  Davis  v.  State,  119  Ind. 
S66,  23  NB  9  (holding  that  a  cause 
of  action  to  recover  the  statutory 
penalty  for  giving  a  false  or  fraudu- 
lent list  or  statement  of  taxable  per- 
sonal property,  survived  against  the 
personal  representative  of  the  party 
who  gave  such  list,  under  a  statute 
providing  In  effect  that  all  causes  of 
action  shall  survive  except  for  injuries 
to  the  person  and  for  breach  of 
promise  to  marry)  :  "Westeni  Union 
Tel.  Co.  V.  Sdrcle,  lOS  Ind.  227,  2  NE 
604  (holding  that  a  cause  of  action 
against  a  telegraph  company  to  recover 
the  statutory  penalty  for  breach  of 
duty  survived  the  death  of  the  per- 
son In  whom  the  right  of  action  origin- 
ally existed)  ;  Prescott  v.  Knowles,  62 
Me.  277  (holding  that  an  action  of  tres- 
pass for  double  damages  under  Rev. 
St.  c  30  I  1,  for  injury  done  by  a 
dog,  survived  plaintiff's  death  during 
Its  pendency)  ;  Wiener  v.  Peacock,  81 
Mo.  A.  238  (holding  that  under  Rev. 
St.  I  S6.  providing  that  all  wrongs 
to  the  property  rights  or  interests  of 
another  shall  survive,  an  action  lies 
against  the  legal  representatives  of  a 
mortgagee  under  Rev.  St  IS  3311,  381 2, 
declaring  that  a  mortgagee  who  falls 
to  acknowledge  satisfaction  after  de- 
mand on  payment  of  the  debt  shall 
forfeit  ten  per  cent  and  any  other 
damages  sustained). 

as.  Wright  v.  Eldred,  2  D.  (Hilpm. 
(Vt)  87  (holding  that  where  two 
Joint  creditors  commenced  an  action 
qui  tan),  aa  being  the  party  atnn'leved, 
to  recover  the  penalty  given  by 
statute  against  fraudulent  conveyances, 
and  pending  the  action  one  of  plaintltfa 
died,  the  action  survived  to  the  sur- 
viving plaintiff).    See  also  supra  f  260. 

88.  U.  S. — LanKdon  v.  Pennsyl- 
vania R.  Co.,  194  Fed.  486 :  Elston  v. 
Waterford.  140  Fed.  800  [aff  149  Fed. 
91.  78  CCA  <79];  U.  8.  v.  Dewey,  89 
Fad.  861. 


A1&.— Uotlow  V.  Johnaon.  161  Ala. 
276,  44  S  42. 

Mass. — Anderson  v.  .  Metropolitan 
Stock  Exch.,  191  Mass.  117,  77  KSb  706. 

Nebr.~C1eland  v.  Anderson,  66  Nebr. 
862.  92  NW  306.  96  NW  212,  98  NW 
1076.  6  LRANS  136  (holding  that 
under  Code  Civ.  Proc.  |  455,  providing 
that  no  action  shall  abate  by  the 
death  of  either  or  twth  parties,  except 
an  action  for  libel  or  slander,  ma- 
licious prosecution,  assault,  etc.,  an 
action  under  Comp.  St  [1901]  c  91a 
I  11,  prohibiting  trusts  and  providing 
for  the  recovery  of  damages  by  per- 
sona injured  thereby,  would  not  abate 
on  the  death  of  plaintiff,  but  could 
be  revived  and  maintained  by  his  per- 
sonal representative). 

N.  T.— Cochran  v.  Wlecher&  119  N. 
T.  399,  22  NB  903.  7  LRA  663  [aft  63 
Hun  636,  S  NYS  304}  ;  Burke  v.  HolU- 
mann,  117  App.  r)iv.  292,  102  NYS 
162  [aff  190  N.  Y.  578,  90  NB  1166]; 
Jersey  C^ty  First  Xat.  Bank  v.  Lenk, 
82  NTSt  191,  18  NTC^ivProc  209. 

R.  L— Aylsworth  v.  Cort^  19  R.  L 
617.  84  A  1109.  81  AmSR  786,  88  LRA 
110  and  note. 

Tex. — ^Nolan  v.  Tennlson,  21  Civ.  A. 
288,  60  SW  1028. 

Vt— Tearteau  v.  Bacon,  66  VL  618, 
27  A  198. 

Aotloaa  aeralnat  epaolal  partaar  see 
infra  |  412. 

Aotuma  against  offloars  on  stook- 
holders  of  oorpoxatloui  see  infra  |  410. 

Aotio&B  for  iBfriammeBt  of  patent, 
oopyrlgUtt  traOe^Bul^  eto.*  see  Infra 
I  409. 

Aotiou  nndov  elvil  damage  laws 
see  infra  I  408. 

[a]  AoBon  for  damagoa  for  vlo- 
latton  of  Interstate  Oommeroe  Act.  ' 

An  action  under  Interstate  Commerce 
Act,  Febr.  4,  1887  (24  U.  B.  St.  at  L. 
382,  c  104,  I  9),  against  an  Interstate 
carrier  to  recover  damages  for  a  vio- 
lation of  the  act,  la  not  one  strictly 
for  the  recoveiy  of  a  penalty;  and 
under  Pa.  Act  Febr.  24,  1834  (P.  U 
78)  t  28,  Which  provides  that  exe- 
cutors or  admlnlatrators  shall  have 
power  to  commence  and  prosecute  all 
personal  actions  which  the  decedent 
Whom  they  represent  might  have  com- 
menced and  prosetuted  except  actions 
for  slander,  for  libels,  and  for  wrongs 
done  to  the  person,  such  an  action 
against  a  carrier  which  has  abated 
by  the  death  of  plaintiff  may  be  re- 
vived in  the  name  of  his  executops. 
i^ngdon  V.  Pennsylvania  B.  Co.,  194 
Fed.  486. 

[b]  Sauagea  eaneed  1>t  defaotlTa 

nighway^Conn.  Gen.  St.  (1902) 
I  2020,  giving  a  right  of  action  against  a 
town  to  recover  damages  caused  by  a 
defective  highway  Is  not  penal  within 
the  meaning  of  Acts  (1903)  p  149  c 
198  IS,  which  except  from  causes  of 
action  which  survive  "any  civil  action 
upon  a  penal  statute,"  but  is  remedial 
in  that  It  Is  Intended  to  afford  com- 
pensation to  the  party  injured  and  the 
cause  of  action  survives  to  his  exec- 
utor or  administrator  under  the  gen- 
oral  provisions  of  i  1  of  said  chapter. 
Kiston  v.  Waterford,  140  Fed.  800  [aff 
149  Fed  91.  78  CCA  079]. 

[c]  UabUlty  for  Talne  of  property 
•tolen^A  cause  of  action  under  Pub. 
St  c  204  I  22,  providing  that  a  per- 
son convicted  of  larceny  shall  be  liable 
to  the  owner  of  the  property  taken, 
for  twice  the  value  thereof  If  It  is 
not  restored,  or  to  the  value  thereof 
In  case  of  restoration,  survives  the 
death  ot  plaintiff,  under  Pub.  8L  e 


[$  407]  11.  Actions  under  Remedial  Statutes.  As 

a  general  rule  causes  of  action  arising  under  reme- 
dial,  as  distinguished  from  penal,  statutes  survive.^ 
But  this  rule  does  not  apply  to  a  statutory  riglit  to 
contest  an  election;^'  and  statutory  actions  and 
causes  of  action  to  recover  for  torts  abate  accord- 
ing to  the  established  rules  of  the  eommon  law, 
the  same  as  ordinary  common-law  actions  and 
causes  of  action,  unless  they  are  saved  )^  some 
statutory  provision." 

204  I  8.  the  sUtute  being  remedial 
and  not  penal.  Aylsworth  v.  Curtis. 
19  R  I.  517,  34  A  1109,  <1  AmSR  7SG. 
38  LRA  110  and  note  [dlst  O'Reilly  v. 
New  York.  eta.  R.  Co..  16  K,  I.  S8S. 
17  A  171.  908,  19  A  244.  6  LRA  3<4 
and  note,  6  LRA  719  and  note. 

[d]  BeooTsry  of  moaay  lost  es 
wagar,  sto^-An  action  under  Code 
(1896)  I  2163,  authorizing  the  recov- 
ery of  money  paid  and  lost  on  a 
wager,  for  money  lost  and  paid  on  a 
bet  on  the  result  of  an  election,  is  a 
personal  action,  within  1  86,  and  aui^ 
vivos  the  death  of  plaintiff.  Motlow  v. 
Johnson,  161  Ala.  276,  44  8  43. 

[e]  Beoevecy  of  nonay  padd  la 
wuawfui  vtoek  traneaotloa, — (1)  In 
California,  where  it  Is  provided  by 
statute  that  all  contracts  for  the  sale  of 
shares  of  the  capital  stodc  of  any 
corporation  or  association  on  margin, 
or  to  be  delivered  at  a  future  day, 
shall  be  void,  and  that  any  money  paid 
on  such  contracts  may  be  recovered 


by  the  party  paying  it  by  suit  in  any 
court  of  comp^ent  lurtsuction,  it  has 
been  held  that  this  aututory  right  of 
action  to  recover  money  paid  on  such 
contracto  survives  the  death  of  the 
party  who  made  the  payment ;  and  If 
such  party  was  insolvent,  the  right 
passes  as  part  of  the  estate,  to  hia 
assignee  in  insolvency.  Rued  v.  Coop- 
er. 109  Cal.  682,  S4  P  98.  (2)  And  in 
Massachusetts  the  right  of  action  given 
by  Rev.  Laws  c  99  I  4,  providing  that 
one  who  contracts  to  buy  or  sell  se- 
curities, 'Intending  at  the  time  that 
there  shall  be  no  actual  purchase  or 
sale,  mav  recover  in  an  action  of 
contract  from  the  other  party  any  pay- 
ment made,  if  such  other  party  had 
reasonable  cause  to  believe  that  such 
Intention  existed,  survives  to  the  legal 
representatives  of  the  payor.  Ander- 
son v.  Metropolitan  Stock  Bxch.,  191 
Mass.  117,  77  NS  706. 

[f]  meoovsxT  of  money  paid  oa 
illagal  sal*  of  Uavor. — in  Vermont  an 
action  as  provided  by  statute,  to  re- 
co%-er  money  paid  by  plaintiff  to  a 
liquor  dealer  for  liquor  sold  in  viola- 
tion of  the  Liquor  Law  to  plaintiff, 
a  retail  liquor  dealer,  survives  on  the 
death  of  the  seller.  Yearteau  v.  Bacon, 
65  Vt  616.  27  A  198. 

[g]  A  oanse  of  action  agalvat  the 
oonunlMrioner  of  pubUo  worka  of  a 
dty  to  recover  damaws  for  his  refus- 
al to  give  plaintiff  the  preference  in 
employment  guaranteed  to  him  as  a 
veteran  by  Civil  Service  Law,  N.  Y. 
Laws  (1899)  p  808  c  370  t  20,  as 
amended  by  Laws  (1902)  p  804  c  270. 
survived  plaintiff's  death  and  might  be 
sued  on  by  his  administratrix.  Burke 
V.  Holtznuuin*  117  App.  Div.  282.  102 
NTS  162  [aff  196  nT  T.  676,  90  SE 
1166]. 

[h]  &l|rtit  of  aetlon  against  »>• 
slffnes  In  DUikniptoy,-*-The  death  of 
an  assignee  in  bankruptcy  pending  an 
action  against  him  for  wrongfully  pay- 
ing assets  to  creditors  of  the  bankrupt 
other  than  plaintiff  does  not  result 
In  an  abatement  of  the  cause  of  ac- 
Uon.   V,  a.  V.  Dewey,  89  Fed.  261. 

[11  Blgnt  of  wlnieM  to  recover 
attendance  fesB<— A  cause  of  action 
to  recover  expenses  Incurred  for  trav- 
eling and  attendance  on  a  caption  of 
depositions,  agreeably  to  notice  given, 
survives  to  the  administrator  ef  plain- 
tiff.   Wilson  V.  Knox,  12  N.  H.  847. 

87.  HarRett  v.  Parrtsh.  114  Ala. 
616.  21  S  993. 

88.  Pennsylvania  Co.  v.  Davis.  4 
Ind.  A.  61.  29  NB  426.   And  see  Jonea 
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ABATEMENT  AND  REVIVAL 


[1C.J.]  2U 


408]  12.  Actions  imder  OItII  Damage  Laws." 

Whether  an  action  or  cause  of  action  under  the 
rivil  damage  acts  to  recover  damag^  for  injuries 
paused  by  the  unlawful  sale  of  intoxicating  liquors 
8un*ives  depends  upon  the  statute  in  the  particular 
jurisdiction.  In  some  states  they  abate,  while  in 
others  they  surrive,  either  generally,  or  according 
to  the  nature  of  the  injury.' 

[$  409]  13.  Suits  for  Infringemsnt  of  Fatont, 
Trade-Uaik,  Gopyiiflit,  or  Bi^t  to  Secret  Process. 
A  cause  of  aetion  in  equity  for  the  in&in^ement 
of  a  patent,  trade-mariE,  or  copyright,  in  wbieh  an 
injunction  is  sought,  with  the  usual  claim  for  an 
account  of  profits  and  dsQiBges,  does  not  abate  on 
the  death  of  either  plaintiff  or  defendant,  but  sur- 
vives in  favor  of  and  against  personal  representa- 
tives." And  in  a  suit  to  restrain  defendant  from 
making  use  of  a  secret  process  of  manufacture  be- 
]on^g  to  plaintiff,  if  plaintiff  dies  pending  the 
suit,  his  executors  succeed  to  his  rights."  But  it 
has  been  held  that  a  cause  o£  action  to  recover  a 


pcoialty  imposed  by  an  act  of  etn^^ress  for  the  in-, 
f  rii^ement  of  a  copyright  or  patent  does  not  survive 
the  death  of  the  wrongdoer.  ' 

[$  410]  14.  ActioAfl  against  Offlean  and  Stock- 
holden  of  Ooiporations— «.  Against  Directors. 
Trostees,  and  Other  Officers.  As  a  rule  causes  of 
action  against  ofBeera  of  corporations  based  on 
misappropriation  or  diversion  of  oorporate  funds 
by  them  survive  against  their  personal  rejnresenta- 
tives;"  and  the  same  is  generaUy  true  of  causes  of 
action  against  directors  or  other  officers  of  banks, 
based  on  their  n^ligence  or  misfeasance,  whereby 
loss  has  resulted  to  the  bank  or  its  dei)ositors.^ 
But  it  baa  generally  been  held  that  the  action  given 
by  statute  ia  some  states  to  creditors  or  others 
against  the  directors,  trustees,  or  other  officers  of 
a  bank  or  other  corporation'  for  failure  to  file  a 
report  of  the  condition  of  the  corporation,  filing  a 
false  report,  wrongful  paymen,t  of  dividends,  etc., 
is  penal  in  its  -character  and  hence  does  not  sur- 
vive,'' imless  such  cause  of  action  has  been  merged 


T.  Van  Zandt,  IS  F.  Caa.  Ko.  7,604.  4 
McLean  604 ;  Hooper  v.  Gorham,  45 
Mr.  209;  Little  v.  Conant,  2  Pick. 
(Mass.)  627. 

as.  AottOB  to  rvooTW  luoamj  paid 
on  lUccnl  maS*  of  llaaor  gee  supra 
1  407  note  26  [f], 

30.  G  las  CO  V.  Fakes.  143  111.  A. 
378  (on  death  of  a  plaintiff). 

31.  American  Surety  Co.  v.  State, 
46  Ind.  A.  126,  »0  HE  9»,  SI  NE  624 
(holding  that  an  action  by  a  wife  on 
a  liquor  dealer's  bond  for  injuries 
caused  by  the  death  of  the  husband 
under  Bums  Annot.  St  [1906]  9  8866, 

Srovldlns  that  every  person  who  sella 
■toxlcatliiK  liquors  in  violation  of  law 
shall  be  personally  liable  on  his  bond 
to  one  sustaining  injury  to  his  means 
of  support,  does  not  arise  out  of  an 
injury  to  the  person  so  as~  to  abate 
on  the  death  of  the  principal,  as  pro- 
vided by  Bums  Annot  St  [1908] 
I  SSS,  since  the  breach  of  duty  was 
the  sale  of  liquor,  and  not  the  Injury 
to  tli«  parson)  ;  Koskl  v  Pakkala,  121 
Minn.  AO,  141  NW  79S  (holding  that 
an  action  by  an  individual  for  dam- 
agea  for  breath  of  a  liquor  dealer's 
bond,  being  an  action  on  contract, 
survivce  the  death  of  the  licensee,  and 
may  be  povsecuted  against  his  estate)  ; 
Garrlgma  Huntlmer,  tO  B.  D.  182, 
105  5fw  278  (holding  that,  since  the 
dantasee  sustained  by  a  married  wom- 
an hy  reason  of  a  sale  of  llQUor  to 
her  husband  were  secured  by  the  sa- 
loon-keeper's bond,  which  was  ex- 
pressly conditioned  that  he  would  not 
Fcll  liquor  to  any  person  in  the  habit 
of  setting  intoxicated,  and  to  pay  all 
damages  that  might  be  adjudged  to 
any  person  for  injuries  by  reason  of 
his  selling  such  liquor,  etc.,  an  action 
to  recover  such  damages  was  an 
action  upon  contract,  and  survived  not- 
M-fthstandinR  the  death  of  the  saloon- 
keeper) :  Nolan  V.  Tennlson,  21  Tex. 
Civ.  A.  332,  50  NW  1028  (holding  that 
an  action  by  a  father  on  a  liquor 
dealer's  bond  for  "Ave  hundred  dol- 
lars as  liqiddated  damages,"  recover- 
able under  Rev.  St  art  S880,  for  a 
sale  of  liquor  to  the  son,  does  not 
abate  on  the  principal's  death,  al- 
though an  action  on  the  bond  by  the 
state  for  a  penalty  recoverable  under 
the  article  does  abate  on  such  event). 

Aotlon  to  Moover  penalty  against 
liqaor  dealer  for  .violations  ox  bond 
see  also  supra  |  406  text  and  note  13. 

[a]  Za  Hew  Tone  it  has  been  held 
that  an  action  under  the  Civil  Damage 
Act  by  a  widow  to  recover  for  an  in- 
jury to  her  means  of  support  against 
a  person  who  had  eola  Intoxicants 
to  ber  bttsband.  who  by  reason  there- 
of was  drowned,  la  abated  bv  the 
death  of  defendant  and  cannot  be  re- 
vived and  prosecuted  agalnat  hla  rep- 
nae&taUTML  llortorty  v.  Bartlett.  69 
K.  T.  fil.  1  MB  794  inr  14  Hun  173]. 


But  In  Uomius  v.  Crawford,  SI  Hun 
89.  6  NTS  463,  It  was  held  that  an 
action  by  a  wife  under  the  "Clvtl 
Damage  Act"  for  the  value  of  a  horse 
killed  Dv  ber  husband  while  In  a  state 
of  Intoxication  produced  by  liquor  fur- 
nished by  defendant  may  be  revived 
and  pn»ecuted  In  the  name  of  plaln- 
tlfTs  administrator  after  her  death. 
And  In  Kllbum  v.  Coe,  48  HowPr 
144,  It  was  held  that  where  an  In< 
jury  to  the  property  or  estate  of  a 
habitual  drunkard  results  from  selling 
such  person  Uauor,  an  action  for  dam- 
ages may  be  orought,  in  case  of  his 
decease,  in  favw  <^  nls  executors  or 
administrators. 

30.  Illinois  Cent  R  Co.  v.  Turrill, 
110  U.  S.  301,  4  set  5,  28  L.  ed.  164; 
Oriswold  V.  Hilton,  87  Fed.  266;  Head 
V.  Porter,  70  Fed.  498:  Hohorst  v. 
Howard,  87  Fed.  97;  MaV  v.  Logan 
County,  30  Fed.  250;  Kirk  v.  DuBois, 
28  Fed.  460;  Atterbury  v.  GUI.  2  F. 
Gas.  No.  638.  2  Fllpp.  239;  Smith  v. 
Baker,  22  P.  Cas.  No.  13,010,  1  Bann. 
&  A.  117;  Oakey  v.  Dalton,  S6  Ch.  D. 
700  (infringement  of  trade-mark). 
Contra  Draper  v.  Hudson,  7  F.  Cas. 
No.  4069.  Holmes  208. 

33.  Peabody  v.  Norton,  98  Mass. 
452,  96  AmD  664.  See  also  Morlson 
v.  Moat  9  Hare  241,  41  EngCh  241. 
66   Reprint  492. 

9*.  Bx  p.  Schrelber.  110  tJ.  a  76, 
S  set  423.  28  L.  ed.  »  [aft  17  Fed. 
689]  (copyright);  Hohorst  v.  Hoirard, 
87  Fed.  97  (patent). 

as.  Von  Amlm  v.  American  Tube- 
worka,  188  Mass.  515.  74  NB  680; 
Wlneburgh  v.  U.  -8.  Steam,  etc.,  R. 
Adv.  Co.,  178  Mass.  60,  53  NS  145, 
73  AmSR  261  and  note;  Plerson  v. 
Morgan.  17  NTCtvProc  124.  4  NYS  898 
[aflf  121  N.  T.  705,  24  NE3  llOOJ;  Lin- 
demaoD  v.  Rusk,  125  Wis.  210.  104 
NW  119  (holding  that  under  Rev.  St. 
[1898]  S  1764.  giving  directors  of  a 
defunct  corporation  power  to  admin- 
ister the  corporate  affairs,  a  claim 
against  a  director  for  wrongfully 
converting  the  good  will  of  the  cor- 
poration is  not  for  a  tort,  but  for 
an  Injury  to  personal  estate  or  for 
an  accounting,  and  so  survives  the 
death  of  the  director,  under  I  4253). 
See  also  supra  f  813. 

38.  Allen  v.  Luke.  163  Fed.  1018 
(holding  that  a  cause  of  action 
against  a  director  of  a  national  bank 
to  recover  for  money  lost  to  the  bank 
through  his  negligence  or  misconduct 
survives  against  his  executors,  and 
they  may  be  joined  as  defendants  with 
the  surviving  directors  Iq  an  action 
thereon);  Boyd  v.  Schneider.  131  Fed. 
228,  66  CCA  200  (holding  that  an 
action  by  depositors  against  dtrectora 
of  an  Insolvent  national  bank  to  re- 
cover damages  for  breach  of  the  di- 
rectors* Implied  eontn.ct  to  see  that 
the  hank*!  aaaeta  were  uaed  in  the 


manner  prescribed  by  the  National 
Bank  Act  Is  an  action  on  contract, 
and  survives  against  ^representatives 
of  deceaaed  directors);  Stephens  v. 
OverstolU,  48  Fed.  4VB;  Dodd  v.  Wil- 
kinson, 41  N.  J.  Bq.  566,  7  A  3X7: 
Seventeenth  Ward  Bank  v.  Stnith,  67 
App.  Div.  228,  73  NYS  648;  O'Brien 
v.  %Iaut  17  App.  D4v.  388,  46  NTS 
217;  Warren  v.  Robinson,  21  Utah 
429.  61  P  28. 

[a]  Oontxa. — Witters  v.  Foster,  26 
Fed.  737.  23  Blatchf.  457  (holding 
that  an  action  against  a  national 
bank  director  for  negligence  In  not 
requiring  a  bond  from  the  cashier 
and  for  other  acts  of  mismanagement 
abates  on  the  death  of  defendant); 
Brandon  First  Nat.  Bank  v.  Brlggs, 
70  Vit  599,  41  A  586  (holding  that 
the  neglect  by  the  cashier  of  duties 
devolving  on  him  as  such,  resulting 
In  the  loss  by  a  bank  of  claims,  con- 
stitutes a  tort  which  does  not  sur- 
vive against  the  cashier's  estate). 
See  also  Great  Western  Min.,  etc.,  Co. 
v.  Harris,  111  Fed.  38  [rev  on  other 
grounds  128  Fed.  321,  63  CCA  51]. 

37.  Conn. — Mitchell  v.  Hotchkias, 
48  Conn.  9,  40  AmR  146. 

III.— Diversey  v.  Smith,  103  HI.  378, 
42  AmR  14. 

N.  T.— Carr  v.  Riseher,  118  N.  T.  117. 
28  NB  286;  Blake  v.  Grlawold,  104 
N.  T.  613,  11  xra  137;  Brackett  v. 
Grlawold.  103  N.  T.  426,  S  NE  438; 
Stokes  V.  Stickney.  96  N.  T.  323; 
Boyle  V.  Thurber.  66  Hun  269.  2  NY8 
789;  California  Bank  v.  Collins,  6 
Hun  208;  Dalton  v.  Godwin,  5  NTS 
257;  Reynolds  v.  Mason,  54  HowPr 
213  [aff  6  NYWklyDlg  681].  In  Bon- 
nell  V.  Grlswold.  8  NTClvProe  280. 
15  AbbNCas  471.  27  HowPr  280,  It 
was  held  that  while  a  cause  of  action 
against  a  trustee  of  a  manufacturing 
corporation  to  recover  the  penalty  for 
failure  to  flle  an  annual  report  did 
not  survive  the  death  of  defendant 
It  did  survive  the  death  pC  plalntitf. 
To  same  effect  Zoller  v,  O'Keeffe,  16 
AbbN(Daa  483.  Contra  see  Carr  t. 
Hischer,  and  other  cases  supra. 

R.  L — ^Molea  v.  -fiprague,  9  R.  I. 
E41 

Wis. — ^Klllen  v.  Barnes,  106  Wis. 
646,  82  NW  536  (holding  that  a  right 
to  the  benefit  of  an  action  against 
the  directors  of  a  corporation  given 
by  Rev.  St.  9  1766,  making  them 
liable  for  all  Indebtedness  resulting 
from  its  violation  as  to  the  payment 
of  dividends,  does  not  survive). 

Contra  Hughes  v.  Kelly,  95  Ark, 
327,  129  SW  784  (holding  that  a  cause 
of  action  under  Kirby  Dig.  |  869,  pro- 
viding that  if  the  president  or  sec- 
retary of  a  corporation  shall  neglect 
to  comply  with  |  848,  requiring  uiem 
to  make  an  annual  certlfleate  snowing 
the  condition  of  the  attaira  of  .the 
oorporation,  they  ahidl  Jointly  land 
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.  ,  .  I.  ....  Ill  ill  fnvor  of  plaintiff;"  nor  can  the 

 I  M  I'U'hH  iitutivo  be  sued  where  the  statu- 

l,,,i.ilii_v  uu|H>si'd  on  liis  decedent  was  of  an 
i  .inU  jii  rrttuiul  cliaracter.^'  On  the  other  hand, 
I,  M  l  ,  il  liaH  been  held  that  the  act  of  congress 
iii,|tii^iiij;  a  liability  on  the  directors  of  a  national 
li.iiik  iiir  acts  resulting  in  injury  to  the  bank,  its 
biitt'klioldcrs,  or  creditors,  and  making  them  liable 
for  tlie  amount  of  the  damage,  is  a  remedial  and 
nut  a  penal  statute,  and  that  an  action  under  it 
survives  against  the  estate  of  a  director." 

[^411]  b.  Against  Stockholders,  Statutory  ac- 
tions and  causes  of  action  against  stockholders  of 
corporations,  for  corporate  debts,  survive  against  the 
personal  representatives  of  deceased  stockholders, 
where  the  statutes  creating  such  liabilities  are 
remedial  and  the  liability  is  contractual  in  its 
nature but  where  the  liability  is  penal  a  cause 
of  action  based  thereon  dies  with  the  person."  A 
proceeding  by  motion  to  subject  a  stockholder  to 
execution  on  a  judgment  against  the  corporation  for 


the  unpaid  balance  of  his  stock  does  not  abate  oi 
the  death  of  the  stockholder." 

[$  412]  15.  Action  against  Special  Partner.  Ar 
action  against  a  special  partner,  seeking  to  niaki 
him  liable  as  a  general  partner  for  failure  to  pa> 
in  cash  the  amount  certified  to  have  been  contnb 
uted,  is  not  an  action  for  a  penally,  and  does  n<)i 
abate  on  the  death  of  such  special  partner.** 

413]  16.  Actions  against  Pnblic  Officers  and 
Their  Depnties.^^ — a.  Against  Sheriffs,  Constables, 
and  the  Like,  and  Their  Deputies — (1)  In  General 
At  common  law  an  action  or  cause  of  actiun 
against  a  sheriff,  constable,  or  other  similar  oflReer, 
for  escape,  false  retnm,  or  other  misfeasance  does 
not  survive  against  his  personal  representatives,  nor 
in  favor  of  the  personal  representatives  of  the 
party  injured."**  But  under  the  statutes  in  mosi 
jurisdictions  such  actions  and  causes  of  action 
now  survive  the  death  of  either  party.*'  Of  course 
actions  against  such  officers  for<  torts,  sucb  as  tres- 
pass, trover  and  conversion,  etc.,  are  subject  to  the 


severally  be  liable  to  an  action  for 
all  debts  of  the  corporation  con- 
tracted during  the  period  of  such 
neglect,  eurvlvte  the  death  of  the 
corporate  officer,  the  obligation  cre- 
ated being  regarded  as  contractual  in 
Its  nature):  Brown  v.  Clow,  158  Ind. 
403.  62  NE  lOOG. 

[a]  Joint  Ual>mtr. — In  Glthers  v. 
Clarke.  158  Ta.  616,  28  A  232.  it  wa." 
held  that  if  the  directors  of  a  cor- 
poration were  jointly  liable  for  the 
debts  of  the  corporation  because  of 
the  making  of  a  false  report,  and 
one  of  them  died  before  suit  brought, 
his  executor  could  not  be  sued  Jointly 
with  the  survivors,  and,  if  he  died 
after  suit  brought  against  all  of 
them,  it  was  optional  with  plajntiffs 
to  bring  In  his  administrator,  or  to 
proceed  against  the  survivors  with- 
out doing  so. 

38.  Carr  v.  Tllscher,  119  N.  T.  117, 
23  NE  296:  Blake  v.  Griswold,  104 
N.  T.  613,  n  NE  137;  Hart  v,  Wash- 
burn, 62  Hun  543.  16  NYS  923. 

39.  Ftaher  v.  Graves.  80  Fed.  500; 
Boston,  etc..  R.  Co.  v.  Graves.  80  Fed. 
6S8  (holding  that  the  liability  im- 
posed by  the  statutes  of  Maryland 
on  the  directors  and  oRicers  of  a  cor- 
poration who  declared  dividends  ren- 
dering the  corporation  Insolvent  or 
Impairing  Its  capital,  or  who  made 
loans  to  stockholders,  was  not  a  lia- 
bility for  wrong  to  property  rlRhls 
and  Interests,  and  the  cause  of  action 
therefor  did  not  survive  against  the 
representatives  of  a  deceased  direc- 
tor or  ofTlcer  under  the  statutes  of 
New  York). 

40.  Slephena  v.  Overatoltz.  43  Fed. 
465. 

41.  Johnson  v.  Llbby.  (Me.)  88  A 
647:  Cochran  v.  Wiechera,  119  N.  Y. 
399.  23  NE  803.  7  LRA  553  [aff  6 
NYS  803];  Chase  v.  Lord.  77  N.  Y.  1: 
Gtanella  v.  BIgelow.  96  Wis.  185,  71 
NW  111. 

4a.  DIversey  v.  Smith,  103  111.  378, 
42  AmR  14. 

[a]  Xn  MasiacliiiMtta  it  was  said 
in  Bacon  v.  I'oniroy.  104  Mass.  GT7 
tcit  Dane  v.  Dane  Mfg.  Co.,  14 
Gray  483;  Ripley  v.  Sampson.  10 
Pick.  371;  Child  v.  Coffin.  17  Mass. 
64]  that  the  statutory  liability  of 
a  stockholder  for  the  debts  of  a 
manufacturing  corporation  was  lim- 
ited to  the  debts  created  while  he  wa.s 
a  stockholder,  and  that  it  had  been 
rerutBtAdly  held  that.  In  the  absence 
1  provision  for  Its  contlnu- 
Uabillty  terminated  with 

a  V.  Hardy.  86  Mo.  232. 
ly  City  First  Nat.  Bank, 
NYS  261.  18  NYCivI'roc 
i  N.  T.  638.  25  NE  953]. 
mm  for  p^niati**  see  supra 


BMth  of  party  sued  la  otteUl  o»- 
p*oity  see  supra  I  259. 

46.  U.  S.— U.  S.  V.  Daniel.  8  How. 
11.  12  L.  ed.  828  (tFoited  States  mar- 
ahal). 

Ala. — LiOgan  t.  Barclay.  S  Ala-  361. 
Cona.--McEver8  v.  Pitkin,  1  Root 
21 S. 

Ga. — Nea!  v.  Haygood,  1  Ga.  BH. 

Me. — Valentine  v.  Norton.  30  Me. 
194;  Oent  v.  Gray,  29  Me.  462. 

Mass. — Cravath  v.  Plymptdn,  18 
Maes.  464. 

N.  J. — Cunningham  v.  Jaaues,  19 
N.  J.  L.  42. 

N.  Y.— People  v.  Olbbs,  9  Wend.  29; 
Franklin  v.  Low,  1  Johns.  396;  Martin 
V.  Bradley.  1  Cai.  124. 

N.  C. — Rhodes  v.  Gregory,  3  N.  C. 
351. 

Vt,— Barrett  v.  Copeland,  20  Vt 
244. 

[a]  EMsp*. — At  common  law  an 
action  of  debt  against  a  sheriff  for 
an  escape  out  of  final  process  does 
not  survive  against  his  representa- 
tives. Neal  V.  Haygood,  1  Ga.  614; 
Shafer  v.  Grimes,  23  Iowa  650;  Cra- 
vath V.  Plympton,  13  Mass.  4&4:  Cun- 
ningham V.  Jaques,  19  N.  J.  L.  42; 
Franklin  v.  Low,  1  Johns.  (N,  T.) 
398;  Martin  v.  Bradley,  I  Cal.  (N.  T.) 
124. 

[b]  TalM  rstnni. — At  common  law 
an  action  of  trespass  on  the  case 
agalhst  a  sheriff  or  marshal  for  a 
false  return  upon  process  does  not 
survive  to  the  administrator  of  plain- 
tiff (Barrett  v.  Copeland.  20  Vt.  244), 
nor  against  the  executors  of  deceased 
defendant  (U.  S.  v.  Daniel,  6  How. 
(U.  8.)  11,  12  L.  ed.  323). 

47.  Ark. — Wilson  v.  Toung,  68  Ark. 
693,  26  SW  870  (failure  to  return  an 
execution). 

Cal. — Coleman  v.  Wood  worth,  28 
Cal.  587  (wrongful  taking  and  con- 
version of  personal  property). 

Conn. — Dayton  v.  Lynes,  SO  Conn. 
361. 

Ga. — Neal  v.  Haygood,  1  Ga.  B14 
(escape). 

Ky,— Lynn  v.  Sisk.  9  B.  Mon.  135 
(holding  that  an  action  against  a 
sheriff  for  breach  of  official  duty  In 
making  an  excessive  levy  and  sale  on 
execution,  and  In  converting  the  pro- 
ceeds of  the  sale  to  his  own  use,  may 
be  revived  against  his  executor  by 
scire  facias). 

Mass. — Cravath  v.  Plympton,  13 
Mass.  454;  Paine  v.  Ulmer,  7  Mass. 
317. 

Mo. — Jewett  v.  Weaver,  10  Mo.  234 
(holding  that  a  right  of  action  against 
a  sheriff  for  a  false  return  of  an  exe- 
cution survives  against  his  personal 
representatives). 

N.  Y. — Dinlnny  v.  Fay,  88  Barb.  18; 
Benjamin  v.  Smith,  17  Wend.  208 
(false  return). 


Vt.— Bellows  V.  Allen,  22  Vt.  lOS; 
Dana  v.  Lull,  21  Vt.  38^. 

Eng.— Williams  v.  Cary.  4  Mod.  403, 
87  Reprint  468  (false  return). 

Con t ra  Logan  v,   Ba rcl ay ,    3  Ala 
361  ^holding  that  an  action  against  a 
constable  for  failure  by  negligence  to 
make    the   money   on   an  executloo 
abated  on  the  death  of  defendant}. 
Gent  V.  Gray,  29  Me.  482  (holding 
that  an  action  of  tort  against  a  con- 
stable for  misfeasance  did  not  sur- 
vive the  death  of  the  constable,  either 
at  common  law  or  under  Rev.  St.  c 
104  SE  18,  36);  Melvln  v.  Evans.  4S 
Mo.  A.  431  (holding  that  a  cause  of 
action  against  a  constable  for  assault 
upon  plaintiff  In  arresting  him  dots 
not  survive   the  death   of  the  con- 
stable); Cunningham  v.  Jaques,  19  N. 
J.  L.  42  (holding  that,  as  an  escape 
is  a  tortious  and  criminal   act,  an 
action    therefor  against   the  sheriff 
must  be  entirely  ex  delicto,  and  con- 
sequently does  not  survive  against 
his  executor  or  administrator;  and 
the  neglect  to  take  any  bond,  or  a 
sufficient  bond,  whether  a  ball  bon-l 
or  a  bond  for  the  limits.  Is  an  injury 
of  the  same  nature,  and  therefore  a 
cause  of  action  based  thereon  does 
not  survive);  Mason  v,  Ballew,  35  S. 
C.  483  (holding  that  a  cause  of  action 
to  recover  a  penalty  against  a  sheriff 
for  failure  to  return  process  does  not 
survive  against  his  personal  repre- 
sentatives [see  also  Rhodes  v.  Grcft- 
ory,  3  N.  C.  861]);  Barrett  v. -Cope- 
land, 20  Vt.  244  (holding  that  an  ac- 
tion on  the  case  against  a  sheriff  for 
a  false  return  upon  process  did  not 
survive  the  death  of  the  party  In- 
jured under  Rev.  St_ri839]  p  269). 
See  also  Mumford  v.  Wright,  12  Colo. 
A.  214,  65  P  744    (holding  that  Gen. 
St.  S  3636,  providing  that  all  actions 
at  law  whatsoever,  except  actions  oa 
the  case  for  slander  or  libel,  or  tres- 
pass for  Injuries  done  to  the  person, 
etc.,  shall  survive  to  and  against  ei- 
ecutors  and  administrators,  does  not 
Include  actions  under  a  statute  [Gen. 
St.  S  1868]  authorizing  suits  againai 
officers  for  selxlng  exempt  property 
under  process,  since  such  an  acllon 
la  for  a  personal  tort), 

ta]  rallnre  to  JoatUy  mixetlw.— 
In  Hamilton  v.  Gorman,  14  Misc. 
35  NYS  183,  25  NYCivProc  .70.  it  wa-' 
held  that  an  action  against  a  sheriff 
to  enforce  the  liability  as  bail  aris- 
ing from  his  failure  to  require  the 
Justification  of  sureties  on  a  bail  bond 
given  on  the  issuance  of  an  order  of 
arrest  does  not  abate  on  the  death  of 
the  sheriff. 

[b]  Monay  Itad  and  reoelTtd.— In 
Chenault  v.  walker,  22  Ala.  275.  'l 
was  held  that  an  action  of  debt 
against  a  sheriff  for  money  had  and 
received  may  be  revived  against  hla 
administrator.  ^.  v  « 
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same  rules  as  similar  actions  against  otber  per- 
sons." 

[$  414]  (2)  Misfeasance  of  Deputies.  An  action 
^isst  a  sheriff  for  the  default  of  his  deputy  is 
not  affected  by  the  death  of  the  deputy,*^  and  in 
a  number  of  the  states,  under  the  statutes,  it  is  held 
that  causes  of  action  against  sheriffs  and  consta- 
bles, based  on  the  defaults  or  misfeasances  of  their 
deputies,  survive  the  death  of  either  party,""  al- 
though in  some  jurisdictions  such  survival  is  limited 
to  eases  where  the  wrongdoer's  estate  has  been 
benefited  by  bis  malfeasance."  It  has  been  held 
tiat  a  cause  of  action  against  a  deputy  sheriff  for 
misfeasance  does  not  survive  against  his  personal 
representatives,  the  only  remedy  being  an  action 
against  the  sheriff  or  his  personal  representatives."" 

[f  415]  b.  Against  Rerentie  or  Tax  Oollectors. 
and  the  Like.  A  cause  of  action  against  a  tax  col- 
lertor,  a  collector  of  internal  revenue,  or  other  like 
officer,  to  recover  money  paid  him  under  protest  to 
protect  property  from  unlawful  seizure  for  illegal 
taxes,  survives  his  death-  both  at  common  law  and 
under  the  statutes  in  the  Various  states."" 

[i  416]  c  Against  Postmaster.  An  action  for 
misconduet  of  the  clerk  of  a  deceased  postmaster 
will  not  lie  against  the  personal  representative  of 
the  postmaster  in  the  absence  of  a  statute."* 


4a  See  Coleman  v.  Woodvorth,  28 
CaL  56>.    And  see  supra  S  SS9  et  seq. 

49.  Rice  v.  Hosmer,  12  Mass.  127. 

50.  Dayton  v.  Lynes,  30  Conn.  S51 
(fraud  in  course  of  official  duties); 
Valentine  v.  Norton,  SO  He.  194;  Rice 
v.  Hosmer,  12  Mass.  127;  Paine  v. 
Ulmer,  7  Mass.  317;  Mellen  v.  Bald- 
wlD,  4  Mass.  480;  Bellows  v.  Allen,  22 
Vt  108  (boldlnr  that  under  a  statute 
providing  that  actions  of  trespass  on 
tlie  case  for  damages  done  to  real  or 
personal  estate  survive  an  action 
■cainst  a  sheriff  for  the  default 
of  bia  deputy  In  not  paying  to  plain- 
tiff money  collected  by  the  deputjf 
upon  an  execution  In  favor  of  plaln- 
titt  against  a  third  person  will  sur- 
vive) :  Dana  v.  Lull.  21  Vt  SS8  (hold- 
Ing  that  an  action  of  trespass  on  the 
case  araiinst  a  sheriff  for  the  default 
of  biB  a^uty  in  not  keying  property 
attached,  and  not  delivering  It  to  tbe 
ofllccr  holding  the  execution  obtained 
in  tbe  suit,  will  surrlve  under  the 
same  statute).  Compare  McEivers  v. 
Pitkin.  1  Root  <Conn.)  21S. 

51.  U.  a.  K.  Daniel,  e  How.  <U.  S.) 
II,  12  L.  ed.  323;  Feo.  v.  Olbbs,  9 
Wend.    {N.  T.)  29. 

[a  ]  Talse  refearn  by  UUted  States 
Asimtr  marsbal. — In  tl.  8.  v.  Daniel, 
6  How.  (U.  S.)  11,  12  L,.  ed.  323.  It 
vas  held  that  a  cause  of  action 
against  a  marshal  for  a  false  return 
by  one  of  his  deputies,  and  for  im- 
perfect and  insulflclent  entries  made 
by  such  deputy  on  an  execution,  did 
not  survive  tbe  death  of  the  marshal, 
although  the  rule  would  have  been 
otherwise  If  the  deputy  bad  received 
property  or  money  as  a  resalt  of  bia 
malfeasance. 

5S.  Valentine  T.  Norton,  SO  Me. 
194 ;  Cravath  v.  Plympton,  13  Mass. 
434. 

53.  Fatten  v.  Brady.  184  U.  S.  608, 
22  set  493.  46  L.  ed.  713. 

[a]  Against  suooessor, — In  Tam- 
ble  V.  Pullman  Co.,  207  Fed.  3D,  It 
waB  held  that  where  the  declaration 
In  an  action  against  a  county  trustee 
In  Tennessee  to  recover  taxes  paid 
under  protest  stated  a  common-law 
rtsht  of  action  against  defendant  in- 
dividually to  recover  all  taxes,  both 
state  and  county,  so  collected  by  blm, 
it  also  Included  a  statutory  cause  of 
action  to  recover  tbe  state  taxes  un- 
der Shannon  Code  i  1061,  and  on  the 
vlthdrawal  of  any  clalOL  except  for 
snefa  taxes,  the  action  became  one 
tmder  the  statute,  which  did  not  abate 


on  the  death  of  defendant,  but  was 
properly  revived  against  his  succes- 
sor in  office. 

64.  Franklin  v.  Low,  1  Johns.  (N. 
T.)  396  (embezzlement). 

65.  Oorden  v.  Strong,  168  N.  T. 
407,  53  NB  33  (holding  that  under  2 
Rev.  Bt.  p  447  SI  1.  2,  providing  that 
actions  for  wrongs  done  to  the  prop- 
erty, rights,  or  Interests  of  another 
may  be  brought  by  his  executors 
after  his  death,  but  that  such  pro- 
vision shall  not  extend  to  actions  for 
libel  or  slander,  or  for  assault  and 
battery,  or  false  Imprisonment,  or  to 
actions  on  tbe  case  for  tnjurles  to  tbe 
person,  an  action  by  a  citlxen,  as  a 
taxpayer,  aminst  city  ofliolals,  to 
prevent  waste  of  public  property, 
does  not  abate  on  plaintlfTs  death). 

50.  AbatuasBt  of:  Contempt  pro- 
ceeding see  Contempt  [9  Cyo  361. 
Bleotion  contest  see  Elections  [la 
Cyo  416].  Inquisition  of  lunacy  see 
Insane  Persons  [22  Cvc  11271.  - 

67.  Hayford  v.  Bangor,  103  Me. 
434,  69  A  6&8  (holding  that  an  appeal 
from  an  estimate  of  damages  by  the 
municipal  officers  for  land  taken  by 
a  city  for  a  public  building  was  not 
an  "action"  within  a  statute  provid- 
ing for  the  survival  of  actions  after 
the  death  of  a  party  and  therefore, 
as  there  was  no  other  statute  pro- 
vldlnjr  for  the  survival  of  such  an 
appeal,  it  abated  on  the  dieath  of  the 
appellant,  and  could  not  be  continued 
by  his  representatives):  In  re  Palmer, 
115  N.  T.  493.  22  NB  221  [aff  48  Hun 
572] ;  Matter  of  Barney,  53  Hun  480, 
6  NTS  401;  Matter  of  Roberts,  53  Hun 
338,  6  NTS  195:  Matter  of  Marshall, 
5  SUv.  Sup.  264,  7  NTS  861  (In 
which  cases  It  was  held  that  proceed- 
ings to  vacate  assessments  were  spe- 
cial proceedings  which  abated  on  the 
death  of  petitioners  and  could  not  be 
revived  in  the  names  of  their  execu- 
tors or  administrators).  Bee  also 
Learry  v.  Gardner,  63  N.  T.  624. 

68.  Smith  v.  Mlngey,  72  App.  DIv. 
103,  76  NTS  194  [aff  172  N.  T.  650.  65 
NB    1122]     (special    proceeding  by 

fruardlan  to  compel  a  guardian  ad 
Item  to  account  and  pay  over  funds) ; 
Matter  of  CamP,  31  Hun  887,  80  NTS 
884 

[al     Prooesdlngs   in  sntrogate^ 

court — In  New  York  it  has  been  held 
that  the  statute.  Code  Ctv.  Proc, 
S  756,  as  amended  in  1891,  providing 
that  a  special  proceeding  does  not 
abate  If  the  rlcbt  to  the  relief  sought 


[$  417]  17.  Hiscellaneons  A<^oiis  and  Proceed- 
ings— a.  Taxpayer'^  Actions.  It  has  been  held 
imder  the  statute  in  New  York  that  a  taxpayer's 
action  survives  plaintiff's  death." 

[$  418]  b.  Special  Proceedings.'^  Special  proceed- 
ings are  not  within  the  scope  of  the  usual  statutory 
provisions  providing  for  the  survival  of  actions, 
and  such  proceedings,  unless  specially  saved  Jsy  a 
statute,  aviate  on  the  death  of  a  party."  By  stat- 
ute, however,  in  some  states,  a  pending  undeter- 
mined special  proceeding  may  be  continued  in  the 
name  of  an  adininistrator  or  .executor  of  a  de- 
ceased party,  if  the  right  to  the  relief  sought  sur- 
.  vives." 

[$  419]  c.  Summary  ProceedingB.  As  summary 
proceedings  are  purely  statutory,  and  the  regula- 
tions governing  them  vary  in  the  several  states,  no 
general  rule  can  be  laid  down,  bitt  reference  must 
be  made  to  the  statutes  of  the  particular  state  to 
determine  whether  such  proceedings  survive  the 
death  of  the  party  or  may  be  instituted  against  a 
personal  representative.," 

[$  420]  d.  Sapplems'ntary  Proceedings.  Supple- 
mentary proceedings  may  be  maintained  or,  it 
woold  seem,  continued  by  the  personal  representa* 
tive  of  8  deceased  judgment  creditor.*^  Suc^  pro- 
ceedings, however,  will  abate  by  tbe^death  of  the 

'  survives,  does  not  apply  to  proceed- 
ings in  surrogates'  courts.  Matter  of 
Scnleslnger,  36  App.  Dlv.  77 


 ^^v.^^-,.  ...  56  NTS 

514  [rev  24  Misc.  466,  53  NTS  710], 
Matter  of  Camp,  81  Hun  387,  80  NTS 
884. 

59.  SeA  statutes  of  the  several 
states.  And  see  Jones  v.  Brooks,  30 
Ala.  588  (holding  that  a  summary 
proceeding  against  a  sheriff  for  fall- 
ing to  make  the  money  on  an  execu- 
tion abated  by  the  death  of  plaintiff 
in  execution,  and  could  not  be  revived 
in  the  name  of  his  personal  represen- 
Utive);  James  v.  Auld,  9  Ala.  462 
(holding  that  in  case  of  the  death  of 
a  cbnat«>le,  -  a  motion  for  judgment 
against  his  sureties  for  the  constable's 
default  could  not  be  maintained,  but 
in  such  case  resort  must  be  had  to 
the  common  law  for  redress):  Moor- 
ing V.  James,  13  N.  C.  2B4  (holding 
that  the  right  of  plaintiff  in  execu- 
tion to  a  summary  remedy  survived 
to  his  personal  representatives); 
Burrohghs  v.  Ooodall,  2  Head  (Tenn.) 
29  (holding  that  prior  to  the  act  of 
1858  the  remedy  by  motion  did  not 
extend  \jq  t|ie  personal  representative 
of  a  deceased  ottlcer  or  of  his  secur- 
ity; but  by  that  act.  If  the  oflicer  or 
either  of  his  securities  should  die 
during  the  pendency  of  a  suit  by 
motion  against  them.  It  might  be  re- 
vived against  the  personal  represen- 
tative of  such  offlcer  or  security).  To 
same  effect  Park  v.  Walker.  2  Sneed 
(Tenn.)  603;  State  v.  Deberry.  9 
Hamphr.  (Tenn.)  605).  In  Alabama, 
at  an  early  date,  the  charter  of  the 
state  bank  authorized  certain  sum- 
mary proceedings  against  debtors  of 
such  bank  or  Its  branches;  but  it  was 
held  that  such  proceedings  could  not 
be  commenced  or  revived  against  the 
personal  representatives  of  deceased 
debtors.  King  v.  Armstrong,  14  Ala. 
293;  Andrews  v.  Mobile  Branch  Bank, 
10  Ala.  375;  Alexander  v.  Montgomery 
Branch  Bank,  5  Ala.  466;  Murphy  v. 
Mobile  Brant^  Bank,  6  Ala.  421.  And 
the  same  rule  applies  to  the  statutory 
proceding  In  tbe  nature  of  a  distress 
for  rent.  Dumes  v.  McXxwky,  S  Ala. 
239.  t  In  Ohio  it  was  held  that  a  stat- 
utory proceeding  might  be  instituted 
against  the  executor  of  a  decedent  for 
the  purpose  of  adding  fifty  per  cent  to 
a  false  tax  return  made  by  his  tes- 
tator. Genin  v.  Belmont  County,  IS 
Oh.  St.  534. 

60.  Collier  v.  De  Revere,  7  Hun 
(N.  Y.)  61:  Scott  V.  Durfee.  69  ^rb. 
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debtor  nnless  saved  by  statute."  And  where,  on 
the  appearance  for  examination  of  persons  alleged 
to  be  indebted  to  a  judgment  debtor,  it  is  ^own 
that  the  debtor  w&b,  dead  at*  the  time  Uie  order 
for  examination  was  made^  the  proceedings  will 
abate.** 

li  421]  e.  Baakmptcr  and  LuolTen<9'  Pro- 
ceedJngs.  Whether  bankrupt^  or  insolvency  pro- 
ceedings abate  depends  upon  the  statute  Where 
an  all^^  insolvent  dies  before  the  return  d^  of 
an  i^lication  for  his  insolvency,  the,  proceedings 
in  insolvency  abate,  unless  there  is  statutory  provi- 
sion to  the  eontn^iiy,  and  orders  that  have  been 
made  therein  cease  to  have  any  force.*"  But  the 
Federal  Bankruptcy  Act  provides  that  the  death 
of  the  bankrupt  wall  not  abate  the  proceedii^** 
And  a  cause  of  action  against  an  assignee  in  bank- 
raptcy  for  wrongfully  paying  the  assets  in  his 
hands  to  other  eroditors  of  the  bankrupt  than  plain- 
tiff does  not  abate  on  the  assignee's  death,** 

4221  f.  Proceedings  for  Accounting  by  Ex- 
ecutor, Administrator,  or  Ghiardian,  Proceedings 
for  the  settlement  of  the  accounts  of  an  executor, 
administrator,  or  guardian,  or  actions  for  an  ac- 
counting, abate,  in  some  states,  by  the  death  of  such 

(N.  T. )  S90  and  note ;  Walker  v.  Don- 
ovan. C  Dalr  (K.  T.)  5B2.  58  HowPr  S; 
Amor«  T.  LA_JCothe,  &  AbbNCas  ^N. 


executor,  administrator,  or  guardian  pending  the  pro 
eeeding^,  and  eannot  be  revived;"  but  under  th* 
statutes  of  some  states  they  survive.*' 

[$  423]  g.  Oondemnation  Proceedings  aaul  Beeov 
ery  of  uompensatlon.  Where  property  baa  beei 
appropriated  by  eminent  domain  proceedings,  tbt 
owner's  ri^ht  to  damages  survives  his  death  ii 
favor  of  his  personal  representatives;**  and  on  thj 
other  hand,  it  has  been  held  that,  where  the  ownei 
of  lands  sought  to  be  condemned  for  a  highway 
other  public  use  dies,  the  proceedings  may  be  main- 
tained against  his 'personal  representative.*" 

[$  424]  h.  Bastardy  Prooeedingi.  By  stotuti 
the  cause  of  action  or  proewding  in  a  prosecu- 
tion for  bastardy  may  survive  the  death  of  the  pu- 
tative father  of  the  child.***  But  it  will  abate  oi 
course  unless  preserved  by  statute." 

[$  425]  L  Proceeding  for  Violation  of  Kwlcipa] 
Ordinance.  A  proceeding  for  the  violation  of  a  eit; 
ordinance  abates  upon  defendant's  death.^' 

426]  j.  Abatement  of  Knisance.  An  actio^ 
or  proceeding  for  abatement  of  a  nuisance  may,  by 
statute,  survive  the  death  of  a  petitioner  or  of  de- 
fendant;^' but  in  the  absence  of  a  statute  to  tbe 
contrary  it  will  abate.** 


T.)  146.  See  S&ecatiiMaa  [17  Cre  1410 
text  and  note  68]. 

Sl.  Hasewell  v.  Penman,  t  AbbPr 
(N.  T.)  280.  18  HowPr  114.  8m  Exe- 
cutions [17  Cyo  1435]. 

ea.  Hasewell  v.  Penman,  2  AbbPr 
<N.  T.)  280,  18  HowPr  114. 

63.  Vermont  Marble  Co.  v.  San 
Francisco  Super.  Ct,  99  Cal.  579,  34 
P  328.  See  atao  In  re  McDonald,  10 
Phila.  (Pa.)  273  (holding  that  on 
the  death  ot  an  Involuntary  bankrupt 
before  a  jury  trial  haa  been  had  to 
determine  whether  he  has  committed 
an  act  of  bankruptcy  the  proceedlnKs 
abate).  See  Insolvency  [22  Cyc  133S1. 

[a]  Death  of  aaunee  for  orea- 
Itmtm  pending*  jimnssnliifi  fox  ao- 
ooutMag. — In  New  York  under  the 
General  Asslgiiment  Act,  Lawa  (1877) 
p  545  c  486  (  10,  as  amended  by  Laws 
<1878)  p  408  c  318,  relative  to  as- 
atffnmenta  for  the  beneOt  of  creditors, 

Srovldinr  that  If  the- assignee  aball 
le  durlnc  th«  pendencr  of  proceed- 
Ingrs  the  personal  representative*  or 
successor  tn  ofllce,  or  both,  may  be 
substituted,  and  that  any  decree  made 
thereafter  shall  bind  the  parties  thus 
substituted,  as  well  as  the  property 
of  the  deceased  assfsnee,  it  Is  held 
that  where  the  aaatgniee  dies  pend- 
ing a  reference  in  proceedings  to  com- 
pel him  to  account,  a  report  filed  by 
the  referee  after  the  death  of  the 
assignee  and  before  the  substitution 
of  his  personal  representative  Is  a 
nullity.  Hatter  of  Venable,  ill  App. 
Civ.  60S.  97  NTS  938. 

64.  Cniute  V.  Patterson,  147  Fed. 
60»,  78  CCA  76:  In  re  Ehmldlng,  1S4 
Fed.  507  [rev  on  other  grounds  139 
Fed.  244,  71  CCA  S70];  In  re  Hicks, 
107  Fed.  910.  See  Bankruptcy  [6  C^c 
3141. 

86.    U.  S.  v.  Dewey,  39  Fed.  251. 
66.    Harvey  v.  Harvey,  87  111.  64; 
Herbert  v.  Stevenson,  8  Dem.  Surr. 
(N.    Y.)    236.    See    also    Matter  of 
Steencken.  61  App.  Div.  .417,  64  NTS 
660  (holding  that  where  coexecutors, 
one  of  whom  was  also  temporary  ad- 
ministrator, filed  their  account  which 
was  referred  to  a  referee,  who  after 
hearing  reported  to  the  surrogate, 
jMd  pending  action  by  the  surrogate 
'  'fcutor  and  administrator  died, 
'it  of  the  surrogate  to  enter 
sonal   decree   against  such 
lated  by  his  deatti,  except 
■  such  deeeas^  had  in  h^ 


hands  propertT  of  the  estate  for 

which  he  should  personally  account). 

[a]  Aceontttnir  br  ynartlfan^In 

nilnolB  it  has  been  held  that  a  pro- 
ceeding in  the  county  court  against  a 

r.rdian,  to  compel  him  to  account, 
not  a  suit  either  at  law  or  In 
equity,  and  abates  on  hla  death,  even 
after  appeal  to  the  circuit  court,  and' 
no  citation  lies  against  his  adminis- 
trator to  compel  a  settlement  of  the 
account.  Harvey  V.  Harvey,  87  111. 
64.   

[b]  Saath  pandlsg  appeal^Where 
an  apl>eal  Is  taken  from  the  allow- 
ance of  an  administrator's  account 
and,  pending  the  appeal,  the  admin- 
istrator dies,  the  administrator  of 
the  administrator  cannot  be  cited  to 
appear  before  the  court  where  the  ap- 
peal was  pending  to  settle  sucb  ac- 
count. Wentworth  v.  Wentworth,  It 
Vt.  244. 

67.  Quick  V.  Campbell.  44  8.  C. 
386,  22  SE  4T9  (holding  that  under 
Code  S  142,  providing  that  an  action 
on  a  cause  of  action  which  survives 
shall  not  abate  by  the  death  of  a 
party,  but  that,  on  motion  within  a 
year  from  such  death,  tire  court  may 
allow  the  action  to  be  continued  by 
or  against  his  represertatlve  or  suc- 
cessor In  Interest,  an  action  pending 
against  an  administrator  for  an  ac- 
counting may,  on  the  death  of  de- 
fendant after  trial,  and  before  Judg- 
ment, be  continued  by  a  substitution 
of  his  representative,  and  Judgment 
may  be  rendered  against  the  substi- 
tuted defendant  without  a  second 
trial). 

[a]    Ssatti  ot  ywucdlan. — In  New 

TcMTk  the  death  of  a  guardian  who  Is 
proceeding  against  a  special  guardian 
will  not  cause  abatement.  Smith  v. 
Mingey,  72  App.  Div.  103,  78  NTS  194 
[afr  172  N.  Y.  660,  66  NE  1122]. 

68.  Moore  v.  Boston,  8  Cush. 
(Mass.)  274.  The  right  to  have  a 
jury  to  assess  damages  In  the  case 
of  the  removal  of  a  dam  in  a  stream 
by  the  county  commissioners,  under 
Mass.  St.  (1869)  c  378,  survives  to 
the  personal  representative  of  the 
owner  of  a  dam  which  has  been 
removed.  Under  the  statute  the  pro- 
ceedings to  assess  damages  are  simi- 
lar to  those  in  highway  proceedings. 
Phillips  V.  Middlesex  (bounty,  122 
Mass.  258.  And  see  Whitman  v.  Bos- 
ton, eta,  R.  Co.,  3  Allen  (Mass.)  133; 
Whitman  v.  Boston,  etc..  R.  Co.,  16 
Gray  (Mass.)  630:  Darling  t.  Black- 
stone  Mfg.  Co.,  19  Gray  (Hue.)  187; 


Tyler  v.  Uather,  9  Grar  (Mass.)  177. 
See  also  Eminent  Domain  [16  Ore 
7981. 

ei.  Monterey  County  v.  Cushln& 
83  C:al.  607.  28  P  700.  See  also  Emi- 
nent Domain  [16  Cyo  889]. 
.  TO.  State  V.  Williams,  8  Ind.  191. 
In  this  case,  which  was  a  prosecution 
for  bastardy,  the  court  said:  "In  cas« 
of  the  death  of  the  putative  father  of 
such  child,  either  before  or  after  the 
commencement  of  prosecution,  and 
after  the  preliminary  examination 
before  the  justice,  the  right  of  action 
shall  survive,  and  may  be  prosecuted 
against  the  personal  representatlveR 
of  the  deceased  with  like  effect  as  If 
such  father  were  living,  except  that 
no  arrest  of  such  personal  represen- 
tatives shall  take  place,  or  bond  be 
required.  2  R.  8.  410,  s  22.  The  pro- 
vision for  the  survivor  of  the  right 
of  action  Is  not  as  lucidly  expressed 
as  It  might  be.  But  we  think  the 
intention  of  the  legislature  was  that 
the  right  of  action  should  sur^-lve 
generally." 

71.  McKenxle  v.  Lombard,  8S  Me. 
224,  27  A  110;  Clements  v.  Durham, 
52  N.  C.  100.  See  Bastards  [6  Cye 
6491. 

72.  Carrollton  v.  Bhomberg,  i> 
Mo.  547  (holding  that,  although  such 
a  proceeding  may  be  considered  as  a- 
clvll  action,  yet  It  Is  not  one  for 
"wrongs  done  to  the  property,  rights 
or  interest  of  another,"  within  ihe 
meaning  of  the  Missouri  statute  for 
the  survival  of  actions). 

78.  Bee  be  v.  Wilkins,  67  N.  H.  164, 
29  A  693  (holding  that  a  petition  for 
the  abatement  of  a  liquor  nuisance, 
under  Laws  [18871  o  77,  which  pro- 
vides that  on  petition  of  no  less  titan 
twenty  legal  voters  the  supreme  court 
shall  have  Jurisdiction  to  restrain  tlie 
same,  being  In  Its  nature  a  criminal 
proceeding  by  the  state,  the  Jurisdic- 
tion of  the  court  is  not  affected  by 
the  death  of  any  of  the  petitioners 
after  the  petition  has  been  filed). 

74.  Babbitt  v.  Corrlgan,  (Iowa)  US 
NW  466  (holding  that  an  action  to 
enjoin  a  liquor  nuisance  abates  on  the 
death  of  defendant  pending  appesl): 
State  v.  McMaster,  18  N.  D.  58.  n 
NW  58  (holding  that  on  the  death 
of  defendant  against  whom  suit  u 
pending  to  abate  a  liquor  nuisance, 
the  suit  abates,  and  tbe  property 
used  by  him  In  the  maintenance  m 
the  nuisance  descends  to  his  helr^ 
subject  to  the  control  of  the  county 
court;  and  that  where  an  action  u> 
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li  427]  k.  Prooeedims  to  S«ftov  Bevocatloii 
of  Mcwme.  Proceedings  to  review  the  action  of 
city  offieials  in  revokii^  plaintiff's  license  to  con- 
duct an  employment  agency,  and  to  compel  city 
offieials  to  issue  such  a  license,  which  is  a  mere 
personal  .right  not  ass^^hle,  and  not  assets  of 
plaintiff's  estate,  abate  upon  his  death  without 
light  of  revivor  in  his  personal  representatives.'' 

[$  428]  L  Jadicial  wiltf.  At  common  law,  as 
a  rule,  judicial  writs  do  not  abate  by  the  death  of 
a  party." 

429]  m.  Mao  damns.  But  an  application  for  a 
mandamus  has  generally  been  classed  with  those 
personal  actions  which  die  with  the  person,  unless 
there  is  a  statute  providing  for  their  survival." 

[i  430]  n.  Qqo  warranto.  And  quo  warranto 
proceedings  by  a  taxpayer  to  inquire  into  the  validity 
of  a  tax  abate  on  bis  death." 

li  431]  o.  Habeas  Oorpna.  Where,  pending  an 
appeal  by  petitioner  in  a  habeas  corpus  proceed- 
ing to  obtain  possession  of  a  child,  the  respondent 
died,  it  was  held  that  the  proceeding  abated  and 
eoald  not  be  revived  agaiaat  respondent's  repre- 
sentatives.** 

[(  432]    p.  Audita  Querela.  Wbere  the  basis  of 


an  audita  querela  is  altogether  personal,  it  will  die 
with  the  person."**  . 

433]  4.  Action  by  Natural  Child  for  Becogni- 
tion.  An  acticm  undsr  the  Spanidi-American  civil 
code*^  for  recognition  by  one  elaiming  to  be  a 
natural  child  of  defendant  is  not  barred  by  the 
death  of  defraidant  after  service  of  summons  and 
eommeneement  of  the  action,  but  survives  and  may 
be  continued  against  the  executor,  administrates, 
or  legal  representative  of  the  testate  or  intestate 
sneeession  of  the  deceased." 

434]  D.  Berival  or  Oontinnance  of  Action  or 
Proceedlnff— 1.  Bii^t  to  BeTlve  or  Oontinne — a.  In 
GeneraL  At  common  law  on  the  death  tff  a  party 
the  action,  as  respects  his  interest,  absolutely 
abated,  and,  although  the  cause  of  actitfn  survived, 
it  could  be  made  availableUo  or  against  his  repre- 
sentative only  by  the  commencement  of  a  new 
action."  As  we  have  seen,  however,  in  order  to  ob- 
viate the  inconvenience  resulting  from  the  com- 
mon-law rule,  statutes  have  been  enacted  in  the 
various  jurisdictions  providing  a  summary  mode 
for  making  the  proper  representatives  of  the  de- 
ceased p»rty  parties  to  the  action  where  the  cause 
thereof  survives.**   As  a  rule  the  right  to  revive 


&bato  a  liquor  nulamnca  hu  abated 
by  the  death  of  th«  piinolpal  defend- 
ant, and  the  cauM  ox  action  does  not 
survive,  Judgment  cannot  be  rendered 
for  the  destruction  of  the  property 
sllefced  to  have  been  unlawfully  used, 
nor  for  the  cloelnr  of  the  place,  as 
such  remedies  are  Incidental  to  the 
main  renjedy,  the  abatement  of  the 
nuisance,  wnielt  has  abated). 

75.  Hannon  v.  Karper,  9  Cal.  A.  260, 
SS  P  685 

VS.  Hauison  -v.  Barnes,  t  0111  A  J. 
<Ud.)  359,  22  AmD  MX  (a  vrtt  of 
execution).  In  a.  Judicial  writ  where 
ene  who  hud  been  aumtnoned  and  mv- 
pred  died,  the  writ  did  not  abate. 
Read's  case,  lO  Coke  134.  77  Reprint 
1139  (a  scire  facias  by  Joint  ten- 
uu).  And  so  a  Judicial  writ  In  a 
personal  action,  where  one  had  been 
aummoned  and  seVered,  did  not  abate 
on  his  death.  Read's  Case,  10  C(Ae 
134.  77  Reprint  1130.  „  „ 

n.  Florida,  v.  Croona,  226  U.  8. 
309  23  set  109,  67  L.  ed.  235;  Boose 
V  Humblrd.  2T  Md.  1:  Peo.  Lantry, 
M  App.  rrtV.  683.  86  NY8  1S3  trev 
10  MlSi  428.  8*  NTS  261] :  Can«nter 
y  Kone.  B4  Tax.  Civ.  A.  264.  118  SW 
!b8  in  TJ.  S.  V.  Boutwell  17  Wall 
(V  S.)  «04,  21  ed.  721,  It  waa  held 
that  m  the  al>sence  of  sUtutory  pro- 
visions to  the  contrary  a  mandamus 
afalnst  an  offlcer  of  the  Kovemment 
abates  on  his  death  or  retirement 
from  office,  and  tals  raooMSor  In  of- 
fice cannot  he  bronBht  In  by  way  of 
amendment  of  the  proceeding  or  on 
order  for  the  BubetltuUon  of  parties. 
But  see  Kelts  v.  Memphis.  2  Head 
<Tenn  >  6B0  (where  it  was  held  that  In 
a  suit  for  mandamus  prosecuted  by  a 

fublic  officer  for  the  public  benefit, 
t  plaintiff  dies  or  his  term  of  office 
expires  before  the  determination  of 
the  suit.  It  will  not  abate,  but  may 
be  continued  by  hla  successor).  See 
renerally  Mandamus    [26  Cyc  420]. 

[al  Contea  nBder  statnte. — Man- 
damus Is  a  "personal  action,"  within 
the  I>e1aware  statute  declaring  that 
all  personal  actions,  with  specified 
exceptions,  shall  survive,  and  Is  a 
"suit  at  law,"  within  Const,  art  4 
I  26.  providing  that  no  suit  at  law 
shall  abate  at  the  death  of  any  party, 
■where  the  cause  of  action  survives; 
and  therefore  mandamus  to  compel  a 
corporation  to  permit  relator  to  ex- 
amine the  corporate  books  to  ascer- 
tain the  value  of  his  stock  survives 
hla  death,  and  where  the  supreme 
court  has  determined  that  relator  Is 
entlticd  to  a  peremptory  writ,  his  pev- 
Bonal  repreMDtative  will  be  subaU- 


tuted  as  relator.  State  v.  Jesaup,  eta. 
Paper  Co.,  (DelO  80  A  860. 

TO.  Noyes  v.  Hyde  I^rk.  72  Vt.  261. 
50  A  1068.  See  generally  Quo  War- 
ranto [22  Cyc  1440]. 

79.  Brown  v.  RalBor,  108  X.  C.  204, 
12  SB  1028. 

80.  Connecticut,  etc.,  R.  Co.  v. 
Bliss,  24  Vt.  411  (holding  that  In  such 
case  the  ball  upon  the  recognisance 
cannot  be  held).  Where  defendant 
dies  in  audita  querela  to  recover 
damsigea,  and  commissioners  are  ap- 
pointed, the  suit  should  be  dlsoon- 
tlnued,  and  the  claim  be  preaanted  to 
the  commlaoloners.  Warner  v.  Crane, 
16  Vt.  7». 

81.  Arts' 125,  127.  ) 
88.    Masecampo  T.  Maaecampo,  11 

Philippine  1. 

8S.  Fla, — Gould  v.  Carr,  83  Fla. 
623,  16  B  260,  24  LRA  ISO. 

til.— Brown  V.  Parker.  16  111.  207. 

N.  H.— Ela  V.  Band,  4  N.  H.  64. 

Oh. — Carter  v.  Jennings,  14  Ota.  Bt. 
182. 

Va.->ABhby  v.  Harrison,  1  Patt.  & 
H.  1.    Bee  supra  I  241. 

"At  common  law  the  death  of  a 
sole  plaintiff  In  real  actions  before 
Judgment  abated  the  suit.  .  .  . 
Upon  the  death  of  the  ancestor  the 
legal  title  under  the  common  law 
nile  dcMcends  to  the  heir  at  law,  and 
thereupon  a  new  cause  of  action 
arises  In  his  favor  to  recover  real 
estate  withheld  from  him.  if  the 
suit  of  an  ancestor  can  be  revived 
upon  his  death  in  the  name  of  the 
heir.  It  must  be  done  under  legisla- 
tive authority."  Gould  v.  Carr,  23 
FU.  622,  637,  16  S  26»,  24  LRA  120 
felt  Hacker  v.  Thomas,  7  Wheat.  (U. 
S.)  S30,  6  L.  ed.  615;  Green  v.  Wat- 
kins,  6  Wheat.  (U.  S.)  260.  5  I*  ed. 
25S:  Cutts  V.  Hasklns,  11  Mass.  66; 
2  Tidd  Pr  1117]. 

84.  See  statutes  of  the  several  Ju- 
risdictions. And  see  EHUott  v.  Teal,  8 
P.  Cas.  No.  4,389,  6  Sawy.  188:  Gould 
V.  Carr.  83  Fla.  S23,  15  8  2&9,  24  LRA 
130;  Brown  v.  Parker,  15  111.  307;  Ela 
V,  Rand,  4  N.  H.  54;  Moore  v.  Hamil- 
ton. 44  N.  T.  666;  Carolan  v.  O'Don- 
nell,  141  App.  Dlv.  463:,  126  NYS  551; 
HeinmuUer  v.  Gray,  35  N.  T.  Super. 
196;  Carter  v.  Jennings.  24  Oh.  St. 
182.    See  also  supra  {  249  et  seq. 

[al  Statutory  pxovlsious. — The 
usual  provisions  of  these  statutes 
are  to  the  effect  that  an  action  does 
not  abate  by  the  death  or  any  disa- 
bility of  the  party,  or  by  the  trans- 
fer of  any  interest  therein,  If  the 
cause  of  action  survives  or  oontinues, 
but  that  In  case  of  the  death  or 


disability  of  a  party  the  court  may, 
upon  proper  application  within  the 

Eresorfbea  time,  allow  the  action  to 
e  continued  by  or  against  the  repre- 
sentative or  successor  In  Interest  of 
the  deceased  or  disabled  party.  See 
statutes  of  the  several  states.  In 
some  of  the  states  It  Is  provided  that 
In  the  case  of  a  sole  plalntlft  or  a 
sole  defendant.  If  the  cause  of  action 
survives  or  continues,  the  court  must, 
upon  proper  applicatloi),  allow  the 
action  to  be  continued  by  or  against 
the  representative  or  successor  in  in- 
terest. See  for  example  Uass.  Pub. 
St.  o  166  11  6.  8;  N.  T.  Code  Civ.  Ftwl 
S  757.  ■ 

[b]  In  Vew  Tork  it  has  been  held< 
that  the  right  of  a  party  to  the  con- 
tinuance of  an  action  by  or  against 
the  representative  of  the  deceased 
adverse  party  does  not  depend  on 
Code  Civ.  Proc  U  766-764,  specifying 
Instances  In  which  cases  may  be  re- 
vived, but  depends  on  (  755,  declaring 
that  an  action  does  not  abate  by  any 
event  If  the  cause  of  action  survives. 
Carolan  v.  O'Donnell,  141  App.  Div. 
463,  126  NTS  551.  ' 

Tc]  Where  all  but  one  of  aeretal 
defmOants  have  dle4U— Where  all  but 
one  of  several  defendants  have  died, 
and  the  right  of  action  has  aurirtvea 
against  him,  he  Is  a  sole  defendant 
within  the  meaning  of  the  statute, 
and  upon  his  death  the  action  may  be 
revived  against  hla  representatives. 
Colt  T.  Campbell,  S2  N.  T.  £09.  And 
see  Palen  v.  Bnahnell,  61  Hun  422. 
4  NTS  68.  —  ' 

[d]  Where  both  sole  plalaMff  and 
MM  Oefsadant  are  dead. — A  statute 
(Code  Civ.  Proc  S  757),  providing 
for  the  continuance  of  an  action  "in 
case  of  the  death  of  a  sole  platntlfE 
or  a  sole  defendant,"  when  the  cause 
of  action  survives,  applies  where  both 
sole  plalntlfr  and  sole  defendant 
are  dead.  Uolsman  v.  St.  John,  90  N. 
T.  461. 

te]  Action  merely  ■tumended  and 
abated. — The  legal  eflect  of  the 
statutory  provision  that  no  action 
shall  abate  by  the  death  of  a  party. 
If  the  cause  of  action  survive  and 
continue.  In  Its  application  to  the 
case  of  the  death  of  a  defendant  gen- 
erally, is  that  the  action  Is  not  abat- 
ed, but  merely  suspended,  by  such 
death.  If  an  action  for  the  same 
cause  may  be  maintained  against  the 
personal  representatives  of  the  de- 
ceased. Helnmuller  v.  Oray,  8S  N. 
T.  Super.  196. 

[fl  Vtan*  of  AsattLi-— In  Maryland, 
under  Code  (1904)       16  {  8,  provld- 
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an  action  under  the  statute,  where  the  cause  of  ac- 
tion survives,  is  not  dependent  upon  the  discretion 
of  the  court,  but  is  a  matter  of  right,  if-  sought 
under  the  conditions  and  within  the  time  limited  by 
the  statute  or  the  practice  of  the  particular  state;** 
and  the  same  has  been  held  true  of  the  right  to 
bring  a  bill  of  revivor  in  equity.^  Under  some 
statutory  provisions,  however,  it  is  held  that  the 
right  to  revivor  of  an  action  rests  in  the  sound  dis- 
cretion of  the  court,  and  may  be  granted  or  re- 
fused according  to  the  circumstances  and  nature 
of  the  case.®^  The  fact  that  the  proceedings  in  an 
action  at  the  time  of  the  death  of  one  of  the  parties 
do  not  disclose  facts  showing  that  the  action  sur- 
vives does  not  defeat  the  right  to  continue  it  in 
favor  of  <x  against  the  representative  of  deceased 
if  the  cause  of  action  in  fact  survives.** 

What  law  govemB.  The  power  and  practice  of 
a  court  of  a  territory  or  state  in  the  revival  of  a 
suit  on  the  death  of  a  party  is  governed  by  the 


statutes  of  the  territory  or  state  under  which  the 
court  in  which  the  action  is  pending  at  the  time 
of  the  death  exercises  its  jurisdiction." 

Justices  of  the  peace.  In  some  states  the  code 
provisions  for  the  revival  of  actions  have  been  held 
to  apply  to  actions  before  justices  of  the  peace.** 

Waiver  of  objection.  The  objection  that  a  cause 
of  action  does  not  survive  may  be  taken  at  the 
trial,  and  is  not  waived  by  the  fact  that  defendant's 
attorney  consented  to  an  order  of  revival." 

435]  b.  Pendency  of  Snit  as  Determining 
Right  of  Revival.  There  is  much  diversity  of  opin- 
ion as  to  when  a  suit  is  deemed  pending  so  as 
to  permit  of  revival  on  the  death  of  a  party.  In 
some  states  it  is  held  that  a  suit  is  so  pending  from 
the  time  of  the  suing  out  of  the  writ,**  or  of 
filing  the  complaint  or  bill."  In  other  states  a  suit 
is  not  considered  as  pending  until  after  service  of 
the  writ"  or  summons,*"  or  after  the  issue  of  sum- 
mons against  a  non-resident  and  a-  valid  attachment 


ing  for  revivor  of  actions  on  the 
denth  of  a  party  after  final  decree, 
has  no  application  where  a  party 
dies  prior  to  final  decree.  Mlddendorf 
V.  Baltimore  HefrleeratlnK,  etc.,  Co., 
117  Md.  448,  84  A  ISO. 

86.  U.  8.~8paeth  v.  Sells,  176  Fed. 
797. 

Nebr. — Gilletle  v.  Morrison,  7  Nebr. 
263.  See  Hayden  v.  Huff.  ,62  Nebr. 
375.  87  KW  1S4,  as  to  statutes 
in  this  state. 

N.  Y. — Roach  V.  LaFarge,  43  Barb. 
616;  Bornsdorft  v.  Lord.  41  Barb.  211; 
Cheney  v.  Rankin,  27  Mlsa  609,  68 
NTS  263  (rl^ht  can  only  be  defeated 
by  laches);  O'SulUvan  v.  New  Yorlt 
El.  R-  Co.,  S6  NYS  16,  25  NYCivProc 
US:  Garvey  v.  Owens,  9  NYSt  227 
raflf  115  N.  Y.  671,  22  NB  1127];  Dal- 
ton  V.  Sandland,  4  NYCivProc  73. 
Compare,  however.  Beach  v.  Rey- 
nolds, 53  N.  Y.  1  [afr  64  Barb.  5061. 
And  see  Mayer  v.  Bruns,  IB  Mlao.  696, 
37  NYS  1021  (holding  that  Code  Civ. 
Proc.  S  767,  providing  that.  In  case 
of  the  deatii  of  a  sole  defendant,  if 
the  clause  of  actios  survives  or  con- 
tinues, the  court  must,  on  motion, 
allow  the  action  to  be  continued 
against  his  representatives,  does  not 
require  the  court  to  allow  substitu- 
tion of  defendant's  administrator 
where  the  complaint  shows  on  Its 
face  that  the  action  was  not  begun 
within  the  statutory  period,  and  the 
answer  pleads  the  statute). 

Oh.— Carter  v.  Jennings,  24  Oh.  St. 
182 

dkl.— Boyes  v.  Masters,  28  pitl. 
409,  114  P  710,  81  LRAN8  K7«  and 
note:  Kllgore  v.  Tomell,  24  OkL  525. 
103  P  698. 

S,  C. — Arthur  v.  Allen,  22  S.  C. 
432;  Parnell  v,  Mayer.  16  S.  C.  848. 

[a]  7aUure  to  pay  costs  of  prior 
tirdw. — ^The  fact  that  the  original 
plaintiff  has  failed  to  pay  th«  costs 
of  a  prior  order  is  no  objection  to  a 
motion  to  revive.  Matter  of  Clute, 
60  Hun  604,  2  NYS  874, 16  NYCivProc 
123 

[b]  Plaintiff  ia  detevlt  as  to 
sai«iid«d  eotiii>lalat. — An  action  may 
be  revived  against  the  representative 
of  a  deceased  defendant,  who  died 
after  a  demurrer  to  the  complaint  had 
been  sustained  with  leave  to  flle  an 
amended  complaint,  although  plaintiff 
was  in  default  as  to  such  amended 
complaint.  O'Brien  v.  Blaut,  17  App. 
Dlv.  288.  45  Nrs  217. 

[c]  That  plaintiff  waa  a  laAatio  at 
the  time  he  Instituted  the  action  and 
at  the  time  of  his  death  la  no  ground 
of  objection  to  the  revival  of  the 
action  In  the  name  of  his  personal 
representative.  Nesbltt  T.  Wnaiey,  10 
KyL  400  (abstract). 

8B.  Clarke  v.  Mathewson,  12  Pet. 
(U.  S.)  164,  9  Li.  ed.  1041;  Plttpat- 
rlck  v.  Domingo,  14  Fed.  216;  Crook 
V.  Turpln.  10  B.  Mon.   <Ky.>  24S: 


Lyle  v.  Bradford,  7  T.  B.  Mon.  (Ky.) 
Ill;  Reld  v.  Stuart.  20  W.  Va.  382. 
But  see  Allen  v.  Frawley,  138  Wis. 
295,  119  NW  56S.  See  also  Equity 
[16  Cyo  364]. 

[a]  Seonrltr  for  ooats. — But  in  an 
equitable  action  the  court  has  power 
to  require  plaintiff  to  give  security 
for  costs  as  a  condition  to  making 
an  order  reviving  the  action  against 
an  executrix  of  a  deceased  defend- 
ant. Collins  v.  Jewell,  3  Misc.  341. 
22  NYS  716,  23  NYCivProc  153.  Com- 

J are  Van  Loan  v.  Squires,  51  Hun 
SO.   4   NYS  871;   Knoch   v.  Funke, 
19  NYS  242,  28  AbbNCas  240. 

87.  Harden  v.  Huff,  62  Nebr.  876, 
87  NW  184;  Voas  v.  Stoll,  141  Wis. 
267, 124  NW  89  (holding  that  a  motion 
to  revive  an  action  as  to  a  deced- 
ent la  addressed  to  the  aoaad  discre- 
tion of  the  court  and  where  it  Is  not 
reasonably  necessary  for  the  protec- 
tion of  the  one  Tequeatlng  the  re- 
vival, the  request  should  not  be 
granted)^  Allen  v.  Frawjey,  188  Wis. 
295,  119  NW  B6fi. 

V  88.  ■  Plumer  v.  McDonald  Lumber 
Ob.,  74  Wis.  137,  42  NW  250. 

88.  Wilhlte  V.  Skelton,  149  Fed.  67. 
78  CCA  635.  See  also  supra  BS  322, 
323 

SO.  Hunter  v.  Leahy,  18  Nebr.  80, 
24  NW  680;  Miller  v.  Curry,  17  Nebr. 
321.  '22  NW  659.  In  New  York 
under  Code  (1848)  i  47,  providing 
that  no  Justice  of  the  peace  should 
have  cognizance  of  an  action  against 
an  executor  or  administrator  as  such, 
and  I  8,  providing  that  no  action 
should  abate  by  the  death  or  other 
disability  of  a  party,  if  the  cause  of 
action  continue,  but  that  the  court 
might  allow  it  to  be  continued  by  or 
against  his  representative,  it  was 
held  that  whereithe  marine  court  of 
New  York  city' had  acquired  Juris- 
diction of  an  action,  and  defendant 
died,  the  action  might  be  continued 
against  his  personal  representatives, 
notwithstanding  the  prohibition  in 
S  47.  People  v.  New  York  Marine  Ct. 
Justices,  81  N.  Y.  600,  8  AbbNCas 
377.  59  HowPr  413. 

91.  Mundt  v.  aiokner,  20  Misc.  68, 
44  NYS  430  [rev  on  other  grounde  24 
App.  Div.  110,  48  NYS  940].  Bee 
Infra  8  647. 

82.  Xyle  t.  Bradford,  7  T.  B.  Mon. 
(Ky.)  Ill:  Hubbard  v.  Johnson,  77 
Me.  139;  Heard  v.  March,  12  Cush. 
(Mass.)  680. 

[al  Am  a  oroaa  petltloB  Is  the 
commencement  of  an  action  by  a 
defendant  against  a  codefendant,  and 
an  action  is  not  commenced  until  a 
summons  is  issued,  a  cross  petition 
upon  which  no  summons  had  been 
Issued  when  plaintiff  died  could  not 
be  revived  In  the  name  of  plaintiff's 
administrator.  Crowdns  T.  Harrison, 
»  KyL  68. 

[b]  "Afte  IMM  joined/*— In  Rev. 


St.  p  953  a  3, 'providing  that  if  any 
plaintiff  die  after  issue  joined  the 
action  shall  not  abate,  the  words 
"after  issue  Joined"  mean  after  the 
end  of  the  pleadings  in  the  case,  and 
not  the  Joining'  of  issue  on  any  one 
plea.  Dicker  son  v.  Stoll,  24  N.  J.  L. 
650. 

rcl    UttOmn.*  pending  a«itbm^ 

While  an  action  of  foreclosuTe  by  the 
receiver  of  a  corporation  was  pend- 
ing, the  land  was  discharged  from  the 
miH-tgage,  by  arrangement  t>etween 
the  parties,  on  payment  of  the  fund 
into  the  receivers  hands.  It  was  held 
that  the  action  was  not  dlsoontinued, 
and  might  be  revived  on  the  death  of 
the  receiver  by  his  aucoessor.  Pal- 
mer v.  Hurray.  18  HowPr  (N.  Y.) 
645. 

Cd]  VaUm  to  aam  siuaiiunM  on 
deoMwed  dafandaat, — In  California 
under  Code  Civ.  Proc.  fi  386,  provid- 
ing that  an  action  does  not  abate  by 
the  death  of  a  party  if  the  cause  of 
action  survive,  and  S  681.  giving  a 
plaintiff  three  years  after  the  com- 
mencement of  an  action  to  make  serv- 
ice and  return  of  summons,  but  de- 
claring that  If  at>pearance  Is  made 
the  action  may  be  prosecuted  as  if 
summons  had  been  served,  where.  In 
a  proceeding  to  foreclose  a  mortgage, 
the  mortgagor  dies,  plaintiff,  on  the 
appointment  of  a  personal  represen- 
tative, has  the  same  right  to  proceed 
against  him  as  he  would  have  had 
to  proceed  against  the  mortgagor.  If 
he  had  not  died;  and  the  cause  of 
action  and  right  to  revive  against  the 
personal  representative  are  not  af- 
fected by  the  fact  that  the  summons 
was  not  personally  served  on  the 
mortgagor,  and  that  thh  action  was 
begun  more  than  one  year  before  his 
death.  The  power  to  cootinue  the 
proceeding  against  the  personal  repre- 
sentative carries  with  It  the  Implied 

gower  to  order  a  new  summons  to 
ring  him  In  after  the  lapse  of  the 
year,  and  If  he  voluntarily  appears 
service  of  a  new  summons  on  him  Is 
not  necessary.  Union  Sav.  Bank  v. 
Barrett,  182  CaL  46t,  64  P  712.  1072. 

98.  Bx  p.  Conaway,  178  U.  8.  421.  20 
set  961,  44  L.  ed.  1134;  Rheubottom 
V.  Sadler,  19  Ark.  496;  Stevenson  v. 
Kurts,  Si  Mich.  A9i,  67  NW  680;  Gor- 
don V.  Tyler,  58  Mich.  629,  19  NW 
560,  20  NW  70;  Lavell  v.  Frost.  16 
Mont.  98,  40  P  146.  See  also  Thacher 
v.  Bancroft,  15  AbbPr  (N.  Y.)  243 
(holding  that.  In  an  action  which  by 
law  survives,  the  court  has  power  to 
continue  an  attachment  against  de- 
fendant's representetlve^  after  de- 
fendant's death,  although  no  summons 
was  served )._ 

M.  Clark  v.  Helms,  1  Root  (Conn.) 
486;   Buawell   v.   Babbitt,   66  N.  H. 
168,  18  A  748;  Cllndenln  v.  Allen.  4 
N.  H.  886. 
9&   Connaway  v.  Overton,  98  Fed. 
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ot  his  property  in  the  state,"  or  after  service  of  the 
summons  by  publication."'  Again,  it  has  been  held 
that  wliere  a  party  dies  after  serriee  ot  process, 
but  before  the  action  is  entered  in  court,  the  action 
is  not  pending  within  the  meaning  of  a  statute  an- 
tliorizing  a  revival  of  a  pending  action  by  or 
against  personal  representatives.**  If  a  decree  is 
interlocutory,  and  not  final,  the  suit  is  still  pending 
for  the  purpose  of  revival  on  the  death  of  a  party 
But  after  a  final  judgment  or  decree  has  been  ren- 
dered the  ease  is  at  an  end  so  far  as  the  success- 
ful party  is  concerned,  and  there  is  no  right  or 
jurisdiction  to  revive  the  same  in  the  lower  conrt.^ 
[$  436]    c  Presentation  of  Claim  to  Personal 

574  (holding  that  under  Code  Civ. 
rroc.  B  416.  which  provides  that, 
tnm  the  time  of  the  service  of  the 
summons  In  a  civil  action,  the  court 
is  deemed  to  have  acQUired  Jurisdic- 
tion ot  the  parties,  and  to  have 
control  of  all  the  subsequent  proceed- 
ings, where  a  defendant  dies  after 
issuance  of  suiomons  but  before  its 
service,  the  court  has  acquired  no 
jurisdiction,  and  cannot  make  an  or- 
der subetltutlnr  the  executor  of  the 
deceased  defendant,  and  awardliur  an 
^lias  summons  agrainst  him);  White 
V.  Johnson,  27  Or.  282,  40  P  611,  50 
AmSR  726  and  note.  See  also  Msx- 
Wfll  V.  Lea.  6  Helsk.  (Tenn.)  247 
^holdtnff  that  where  a  summons  is- 
lued  is  not'  served  before  the  term 
/■>  which  it  was  made  returnable, 
and  no  alias  is  Issued  during  the 
term,  th«  action  le  discontinued). 
And  see  Green  v.  McMurtry,  20  Kan. 
1^9  (holdingr  that  where  it  appeared 
that  an  attachment  was  issued  before 
and  served  after  the  death  of  plaln- 
tirr.  and  his  administrator  filed,  as 
such,  a  new  petition,  on  which  was 
indorsed  a  waiver  of  service  of  sum- 
mons by  defendant's  attorney,  this 
was  no  authority  for  a.  revivor,  and 
that  the  attachment  was  irregular 
And  could  be  set  ^ide  on  notice  and 
motion). 

[a]      Bttlta  In  eqntty^There  are 

«ases  which  hold  that  until  defendant 
in  a  suit  in  equity  has  been  served 
with  process  and  appeared  there  Is 
no  cause  in  court  against  him,  and 
iberefore.  If  he  dies  before  service 
of  process  and  appearance,  the  suit 
cannot  be  continued  against  bis  rep- 
resentatives, and  that  In  such  case  an 
orlf^inai  bill  la  necessary.  U.  8.  v. 
Fields.  26  F.  Cas.  No.  16.089,  4 
Blatchf.  326;  Bland  v.  I>avlson,  21 
Beav.  312.  62  Reprint  879;  Foster  v. 
Poster,  16  Sim.  637,  89  KngCh  637, 
en  Reprint  1021;  Hardy  v.  Hull,  14 
Sim.  21.  37  EngCh  21,  80  Reprint  263; 
Crowfoot  T.  Mander,  9  81m.  396,  16 
EngCh  396,  69  Rem^nt  410;  Stewart 
V.  N'fchoIIs.  Taml.  307,  12  EngCh  807, 
4%  Reprint  122;  Oxburgh  v.  Plncham, 
1  Vem.  Ch.  308.  23  Reprint  487:' Wat- 
son V.  Ham,  1  Ch.  Chamb.  (U.  C.) 

[bl  B«vlval  sMlsst  nuetles  on 
destli  of  pzlnol]>a£ — suit  that  has 
abated  by  the  death  of  the  principal 
in  a  slierWs  bond  cannot  be  revived 
ai^inst  the  sureties  when  the  origi- 
nal summons  was  never  served  on 
the  sureties.  Brwin  T.  Lawrence,  TO 
N.  C.  282. 

96.  Logan  v.  Greenwich  Trust  Co., 
m  App.  Dlv.  372,  129  NTS  677. 

97.  Auerbaeh  v.  Maynard,  26 
Minn.  421.  4  NW  816:  Rsllly  v.  Hart, 
no  M.  T.  626,  29  NB  1099,  27  AmSR 
540  and  note. 

lal  aarvloe  hy  mblloatlon, — In 
Auerbaeh  v.  Maynaro,  26  Minn.  421, 
4  NW  816,  it  was  held  that  where 
a  defendant  dies  after  publication 
Of  summons  has  been  commenced 
against  bim,  but  before  the  expira- 
tion of  the  time  during  which  the 
PQbllcatlon  Is  required  to  be  made, 
the  court  acquires  no  Jurisdiction, 
and  the  action  cannot  be  revived  as 
to  sudh  dfifwidBiit.   See  also  ReiUy 


BepiflMntttiva.  It  has  been  held  that  the  usual 
statutory  requirement  that  unless  a  claim  has  been 
exhibited  to  an  exeoutor  or  administrator,  and  has 
been  disallowed,  he  shall  not  be  liable  at  the  suit 
of  a  creditor,  does  not  apply  to  proceedings  to  re-' 
vive  an  action  against  the  personal  representative 
of  a  deceased  party.*  In  some  states,  however, 
the  statute  expressly  requires  that  plaintiff,  in 
order  that  he  may  recover  in  the  action,  shall  pre- 
sent his  claim  to  the  deceased  defendant's  repre- 
sentative.* 

[$  437]  d.  Bevival  by  Consent.  In  some  states 
a  suit  may  be  revived  by  consent  on  the  death  of 
a  party  j*  and  the  voluntary  appearance  of  the  rep- 


V.  Hart,  130  N.  Y.  625,  29  NB  1099, 
27  AmSR  540  and  note  (holding  that 
where  service  of  summons  ts  com- 
menced by  publication,  and  before  the 
expiration  of  the  time  of  publication 
plalntilC  dies,  th;  continuance  of  the 
publication  without  regard  to  his 
death  does  not  complete  the  service 
so  as  to  authorize  a  revival  of  the 
action  by  plalntUTa  personal  repre- 
sentative). But  see  Moore  v. 
Thayer.  6  HowPr  <N.  Y.)  47  (holding 
that  under  Code  I  139,  providing  that, 
from  the  time  of  an  allowance  of  a 
provisional  remedy  in  a  civil  action, 
the  court  should  be  deemed  to  have 
acquired  Jurisdiction,  where.  In  an 
action  in  which  an  attachment  had 
been  obtained  and  an  order  made  for 
service  of  summons  by  publication, 
defendant  died  before  the  period  of 
publication  had  expired,  the  court  had 
Jurisdiction  to  substitute  defendant's 
representatives).  See  also  Logan  v. 
Greenwich  Trust  Co.,  144  App.  Dlv. 
373,  129  NTS  577.  Compare  Barron  v. 
South  Brooklyn  Saw  Mill  Co.,  18 
AbbNCas  (N.  T.)  363. 

9B.  Hyde  V.  Leavltt.  Z.Tyler  (Vt.) 
170. 

99.  Comans  v.  Tapley,  (Miss.)  67 
S  667. 

[a]  Deoree  not  final  bnt  Interloov- 
to^,— A  decree  in  a  suit  to  cancel 
a  sale  by  a  mortgagee  In  possession, 
and  a  sale  by  -him  as  administrator 
of  the  purchaser,  and  for  an  account- 
ing, which  cancels  the  'sale,  orders  an 
accounting,  appoints  a  commissioner 
to  take  an  accounting,  and  reserves 
other  questions  until  the  coming  in 
ot  the  report  of  the  commissioner.  Is 
not  a  final  decree,  from  which  an 
appeal  should  have  been  taken  i^tth- 
in  the  time  limited  by  law,  so  that 
a  failure  to  appeal  would  bar  a  right 
to  revive  the  action  after  the  death 
of  parties  thereto^  but  Is  an  inter- 
locutory decree  only,  a  "fln^  deoree" 
being  one  which  disposes  of  the 
cause,  either  by  sending  it  out  of 
court  before  a  hearing  on  the  merits, 
or  after  a  hearing  on  the  merits,  de- 
creelng"  either  In  favor  of  or  against 
the  prayer  of  the  bill,  and  an  "in- 
terlocutory decree"  being  one  made 
pending  the  cause,  and  before  a  final 
hearing  on  the  merits.  Comans  v. 
Tapley,  (Miss.)  67  8  667. 

1.  (ihatfield  v.  Jarratt,  (Ark.)  158 
SW  146. 

[a1  Beath  of  plalntur  after  rendi- 
tion but  before  entry  of  Judgment. — 

Where  a  successful  plain  tilt  dies 
after  the  'rendition,  but  before  the 
entry  of  the  Judgment,  the  trial  court 
has  no  Jurisdiction  to  revive  the 
cause,  but  those  who  succeed  to  plain- 
tiff's rights  are  entitled  to  move  for 
the  entry  of  the  Judgment  as  of  the 
date  of  Its  rendition.  In  such  case 
the  only  procedure  that  the  losing 
party  can  .take  is  to  appeal  within 
the  time  prescribed  by  statute  for 
the  rendition  of  the  Judgment  and 
move  for  revivor  in  the  supreme 
court.  Chatfield  v.  Jarratt,  (Ark.) 
168  SW  146. 

a.  Musser  v.  Chase,  29  Oh.  St.  577 ; 
Strong  V.  Bldridge,  8  Wash.  696,  36 
P  696.  Where  a  debtor  dies  after  suit 
Js  instituted  against  him,  no  dsmand 


of  the  personal  representative  is  nec- 
essary before  the  order  of  revivor, 
but  the  verifying  affidavit  required  by 
the  statute  and  supporting  evidence, 
if  any  be  necessary,  must  he  made 
and  furnished  before  the  court  can 
render  Judgment.  Stucky  v.  Brown,  11 
KyL.  404;  Taul  v.  Sears,  11  KyL  866. 

3.  Gregory  v.  Clabrough,  129  Cal. 
476,  62  P  72  (holding  that  under  Code 
Civ.  Proa  i  1602,  providing  that, 
upon  the  death  of  a  defendant,  plaln- 
tltC  must  present  his  claim  to  the  ex- 
ecutor or  administrator  for  allow- 
ance, and  no  recovery  shall  be  bad 
in  the  action  unless  proof  be  made  of 
the  presentations  required,  preof  of 
the  simple  presentation  of  plaintiffs 
claim  Is  all  that  is  required  to  entitle 
him  to  have  the  action  revived 
against  the  eitecutor);  U,  S.  v.  Hailey, 
2  Ida.  (Hasb.)  22,  3  P  263  (holding 
that  such  a  statute  applies  to  actions 
in  which  the  United  States  Is  a 
party).  See  also  Anderson  v.  Schloes- 
ser,  163  Cal.  219,  94  P  886. 

[a]  Action  to  foreclose  mortgage 
or  other  Uen. — In  California,  Code 
Civ.  Proc.  fi  1B02,  providing  generally 
that  if  an  action  Is  pending  against 
a  decedent  at  the  time  of  his  death, 
plaintiff  mast  present  his  claim  to 
the  personal  representative  as '  In 
other  cases  for  allowance  or  rejec- 
tion. In  order  to  recover  against  the 
estatei  must  be  construed  m  connec- 
tion with  B  1500,  providing  that  no 
holder  of  a  claim  against  an  estate 
shall  maintain  anv  action  thereon 
unless  the  claim  Is  first  presented 
to  the  executor  or  administrator,  ex- 
cept that  an  action  may  be  brought 
by  any  holder  of  a  mortgage  or  lien 
to  enforce  the  same  against  the  prop- 
erty of  the  estate  subject  thereto, 
where  all  recourse  against  any  other 
property  of  the  estate  Is  expressly 
waived  In  the  complaint;  and  there- 
fore a  suit  to  foreclose  a  mortgage 
pending  at  the  time  of  the  mort- 
gagor's death  may  be  prosecuted  to 
judgment  against  the  representatives 
and  heirs  without  presentation  of  the 
claim  to  them.  If  plaintiff  expressly 
waives  all  recourse  against  other 
property  of  the  estate.  Hlbemia  Sav„ 
etc.,  Soc.  v.  Wackenreuder,  99  Cal. 
508,  34  P  219. 

4.  WilMams  v.  Thompson,  80  Ky. 
325;  Pugh  v.  Bell,  1  J.  J.  Marsh. 
(Ky.)  398;  Durrett  v.  Simpson.  3  T. 
B.  Mon.  (Ky.)  617,  16  AmD  115; 
Nichols  V.  Bradley,  8  KyL  612;  Hay- 
den  V.  Huff,  62  Nebr.  375,  87  NW 
184;  Greenlee  v.  Bailey,  9  Leigh  (38 
Va.)'626;  Teter  v.  Irwin,  69  W.  Va, 
200,  71  8E  115,  AnnCasl918A  707 
and  note.  But  compare  Moss  v.  Scott, 
2  Dana  (Ky.)  271  (heirs  or  devisees 
of  deceased  codefendant  in  ejectment 
must  be  summoned). 

[al  Votloe  of  revival, — In  Pugh 
V.  Bell,  1  J.  J.  Marsh.  (Ky.)  398,  it 
was  held  that  where  a  revivor  la 
made  by  consent,  the  decree  rendered 
Is  not  Irregular 'Where  no  service  of 
notice  upon  those  against  whom  it 
was  revived  is  shown. 

[b]  Matns  of  oanss  on  rtvMl  by 
oonsent. — Upon  the  death  of  a  de- 
fendant In  detinue,  if  his  administra- 
tor consents  that  tks>  cause  shall 
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resentative  of  a  deceased  defendant  ma;  render 
a  formal  revival  or  substitution  unnecessary."  But 
ia  case  of  revival  by  consent  the  agreemeiit  to  re- 
vive must  be  entered  of  record  as  required  by  the 
statute." 

[$  438]  e.  Kevival  as  to  Farts  of  Oatues.  A 
suit  which,  has  entirely  abated  may  be  revived  as  to 
a  part  only  of  the  matter  in  litigation,  or  as  to 
a  part  by  one  bill  and  as  to  the  other  part  by  an- 
other/ Thus,  if  the' rights  or  liabilities  of  a  plain- 
tiff or  defendant  have  become  vested  on  his  death 
partly  in  his  real  and  partly  in  his  personal  repre- 
sentatives, the  suit  may  be  revived  by  or  against 
the  former,  so  far  as  it  concerns  the  title,  and  by 
or  against  the  latter,  so  far  as  the  right  of  action 
or  liability  continues  in  favor  of^  or  against  them." 
And  an  action  may  be  revived  as  to  causes  of  ac- 
tion which  survive,  even  though  some  of  tha  causes 
of  action  declared  on  do  not  survive.*  But  where 
two  causes  of  action  are  joined  in  one  eomplaint, 
only  one  of  which  survives  the  death  of  defendant, 
the  court  has  power  to  order,  as  a  condition  of 
granting  an  order  to  revive,  that  the  cause  of  ac- 

stand  revived  against  him,  such  con- 
sent places  the  cause  in  the.  same 
situation  that  It  would  be  In  after 
the  service  ot  a.  scire  facias  against 
the  administrator  aUesIng  that  the 
prtHwrty  had  come  to  his  possession 
and  was  detained  by  him.  Oreenlee 
v.  Bailey,  9  Leigh  (3«  Va.)  526. 

[o]  walvw  of  objcotiona. — In 
Tompkins  v.  Vlntroux.  8  W.  Va.  148, 
100  AmD  TS5,  It  was  held  that  tres- 
pass quara  dauaum  freglt  cannot  be 
revived  In  tha  name  of  the  personal 
representative  of  one  of  the  Joint 
plaintiffs  who  dies  pending  the  action 
and  before  verdict,  but  that  such 
revival,  if  by  consent  in. the  name 
of  the  sole  devisee  of  the  deoodent. 
Is  not  a  ground  for  reversal. 

5.  Union  Sav.  Bank  v.  Barrett,  132 
Cal.  45S,  64  P  71S.  1071. 

Waiver  of  BOtlee  or  ptaci—  see 
infra  1640. 

6.  wmiams  v.  Thompson,  80  Ky. 
825. 

7.  2  Danlell  Ch.  PI.  &  Pr.  (6th  Am. 
ed)  1541;  and  cases  cited  In  the  fol- 
lowing notes. 

8.  Andrews  v.  Scotton,  t  Bland 
(Md.)  629;  Owlngs'  Case,  1  Bland 
(Md.)  J70,  17  AmD  311;  Ferrers  v. 
Cherry,  1  Eq.  Cas.  Abr.  4,  par  11, 
21  Reprint  830;  2  Danlell  Ch.  PI.  &  Pr. 
(6th  Am.  ed)  1641.  See  also  Martin 
v.  Tyree,  41  Ark.  814;  Grace  v.  Neel, 
41  Ark.  165. 

fa]  Where  a  decree  has  Ibeen  paiMed 
aCWbag  botli  real  and  personal  es- 
tate, and  the  case  abates  by  the  death 
of  either  party,  for  the  purpose  of 
having  the  decree  entirely  executed 
it  may  be  revived  by  or  against  the 
heir  as  well  as  the  personal  repre- 
sentative of  the  deceased;  but  It  may 
be  partially  revived  by  or  against 
either  of  them.  Owlngs'  Case,  1 
Bland  (Md.)  870.  409.  17  AmD  811 
(where  it  Is  said:  "Where  a  decree 
has  been  passed  .  .  .  affecting  aa 
well  the  real  as  the  personal  estate 
of  the  parties,  and  the  suit  abates  by 
the  death  of  either  of  them,  as  the 


realty  pasaes  to  the  heirs,  and  the 
personalty  to  the  administrator  or 
executor  of  the  deceased,  In  order  to 
embrace  the  whole  snbjeet  of  the  de- 
cree. It  should  be  revived  by  or 
against  both  the  heirs  and  personal 
representatives  of  the  deceased  party. 
But  such  a  comprehensive  revival  of 
the  suit  Is  not  In  all  cases  indispen- 
sably necessary,  as  each  class  of  the 
representatives  of  the  deceased  may 
revive  and  prosecute  the  suit  to  the 
extent  of  tnelr  respective  interests, 
and  no  further"). 

[b]  Vo  rerivat  mm  to  part  of  pre- 
nssflfnri  ftlthmigh  a  suit  may  be 
revived  as  to  part  of  the  matter  In 


litigation.  It  cannot  be  revived  as  to 
part  of  the  proceedings,  and  a  re- 
vivor cannot  be  made  to  operate  from 
a  particular  period  of  the  cause  only, 
but  the  whole  proceedings,,  bill,  an- 
swer, and  orders  made  la  the  cause, 
must  stand  revived,  since  the  revivor 
Is  but  a  continuation'  of  the  same 
suit,  and  It  cannot  be  such  a  continu- 
ation ^unless   it  proceeds   from  the 

Sint  where  the  other  left  oft.  2 
.niell  Ch.  PI.  &  Ft.  (flth  Am.  «d) 
1642. 

9.  Wllhlte  V.  Skelton.  149  Fed.  67. 
78  CC;a  63B;  Booth  v.  Northrop.  27 
Conn.  825-  Andrews  v.  Soottmi.  2 
Bland  (Md.$  629  (holding  that  a  suit 
which,  by  the  death  of  a  party,  has 
abated  as  to  real  as  well  as  personal 
estate,  may  be  revived  as  against 
either,  leaving  .  the  abatement  to 
stand  as  to  either).  And  see  Cregln 
V.  Brooklyn  Crosstown  R.  Co.,  83  N. 
T.  595,  3,8  AmR  474  (holding  that 
where  a  right  of  action  for  damages 
which  can  survive  involves,  mingled 
with  but  separable  from  it,  damages 
of  such  a  character  as  die  with  the 
party,  the  revival  of  the  action  does 
not  permit  the  recovery  of  the  latter 
class  of  damages) ;  Poster  v.  Cantonl. 
19  App.  Div.  f06.  46  NTS  118  trev  19 
Misc.  222,  44,  NTS  241.  and  rev  on 
other  grounds  154  N.  T.  229,  48  NB 
534,  39  I.RA  240];  Mulligan  v. 
O'Brien,  63  Misc.  4,  102  xfs  911 
[aff  119  App.  Div.  366,  104  NTS  301]. 

10.  Forster  v.  Cantonl,  19  App.  Div. 
306,  46  NTS  118,  4  KTAnnotCas  376 
[rev  19  Mlsa  222,  44  NTS  241,  and 
rev  on  other  grounds  154  N.  T.  229, 
48  tm  6S4.  39  I.RA  240].  ( 

11.  Johnson  v.  Thomas,  S  Paige 
(N.  T.)  377:  Travis  v.  -frTaters.  1 
Johns.  Ch.  (N.  T.)  86  [aff  12  Johns. 
S001  (where  it  is  held  that  if  the 
party  dies  before  costs  are  decreed 
they  are  lost,  the  general  rule  being 
that  the  costs  die  with  the  person; 
but  If  costs  have  been  decreed  and  the 
party  dies  before  they  are  taxed,  they 
may  be  recovered  by  his  personal  rep- 
resentatives, on  a  bill  of  revivor:  but 
to  obtain  the  costs  the  executors  or 

Sersonal  repreaenutlves  must  be  be- 
ore  the  court  expressly  in  their  char- 
acter as  such,  ft>r  If  the  bill  of  re- 
vivor states  plaintiffs  to  be  the  heirs 
and  devisees  of  the  party  deceased, 
although  some  of  them  in  fact  are 
executors,  they  can  be  known  only 
in  their  former  character,  and  not 
as  executors):  Jenour  v.  Jenour,  10 
Yes.  Jr.  662,  82  Reprint  963;  Dodson 
V.  Juda,  10  Ves.  Jr.  31,  32  Reprint 
764. 

U.  Olenham  v.  Btutwetl,  Dick.  14. 
21  Rem4nt  171;  Johnson  v.  Peek,  2 
Ves.  4T6,  28  Reprint  228;  Moivaa  v. 


tion  which  does  not  survive  shall  be  stricken  from 
the  eomplaint." 

439]  f.  Berival  for  Costs.  It  has  been  held  m 
some  cases  Xhat  where,  upon  abatement  of  a  suit  by 
the  death  of  a  party,  the  cause  of  action  does  not 
survive  the  suit  cannot  be  revived  merely  to  recover 
the  costs  where  they  have  not  been  decreed  or  taxed 
in  the  lifetime  of  the  party .^^  This  rule,  however,  has 
been  looked  on  with  diB&vor/*  and  has  even  been 
expressly  rejected.^' 

440]  2.  Necessity  for  Bevival— a.  In  General 
The  statutes  determining  the  necessity  for  revival  of 
an  action  in  case  of  the  death  of  a  party  vary  in 
the  different  jurisdictions,  but  the  'general  rule  is 
that  where  the  death  of  a  party  takes  place  during 
the  pendency  of  an  acti<n)f  although  the  cause  of 
action  continues  in  &vor  of  or  against  some  one 
else,  nothing  further  can  properly  be  done  in  tbe 
action  until  it  is  revived  and  the  person  in  whose 
favor  or  against  whom  the  cause  of  action  survives 
is  brought  before  the  court  by  some  proper  pro- 
ceeding. *  And  it  has  been  held  that  even  an  admis- 
sion or  agreement  by  the  surviving  parties  to  a  suit 

3  Ves.   Jr.   195,   30  Re- 


Scudamore, 
print  966. 

13.  Owlngs  Case,  1  Bland  (Md.) 
370,  409.  17  AmD  311  (where  the 
court  te.id;  "It  Is  said,  that  in  Bng- 
land  a  suit  cannot  be  revived  merely 
to  recover  costs  not.  taxed:  this  how- 
ever has  been  ^regarded  there  as  a^ 
very  odd  rule.  2  Hont.  Dig.  624.  And 
having  met  with  no  Instance  of  Its 
having  been  acted  upon  by  this  (^>urt, 
I  feel  no  hesitation  in  rejecting  a  rule 
which  has  been  so  often  tnndemned. 
and  which  appears  to  be  now  reluc- 
tantly tolerated  by  the  tribunal  In 
whleh  it  originated^').  AnA  sea  Rldge- 
ty  V.  Bond,  18  Ud.  422.  - 

14.  U.  S.~McNell  V.  McNeil,  17ft 
Fed.  289,  26  CCA  486  [aff  78  Fed. 
884];  Manry  t.  Fitswater,  88  Fed. 
768;  Wright  v.  PhlpM  68  Fed.  6BS; 
Baldwin  v.  Lamar,  2  r.  Cas.  No.  800, 
Chase  482. 

Ala. — Wells  V.  American  Mortg. 
Co.,  109  Ala.  430,  20  S  136;  Meyer  v. 
Hearst,  75  Ala.  290;  Frowner  v.  John- 
son, 20  Ala.  477;  Koger  v.  Weakly,  2 
Port  616;  Kennedr  v.-  Plcdcering, 
Minor  187. 

CaL — McCreery  v.  Everdlng,  44 
Cal.  284;  Judson  v.  L«ve,  86  CtO.  463; 
Bwald  V.  Corbett,  82  Cat.  493. 

Colo. — Denver  First  Nat.  Bank  v. 
Hotchkiss,  49  Colo.  693,  114  F  310 
(holding  that  ah  administrator  Is  not 
required  to  take  notice  of  an  action 
pending  against  his  decedent  at  the 
time  of  his  ^eath  or  defend  it  until 
made  a  party  thereto,  and  that,  al- 
though an  action  does  not  abate  by 
reason  of  a  defendant's  death,  it  can- 
not be  further  prosecuted  against  his 
estate  or  any  liability  on  that  ac- 
count be  established  against  It  until 
the  administrator  is  suratltuted  as  a 
Miriy  defendant  as  provided  by  Civ. 
Code  I  16). 

Conn. — Barton  v.  New  Haven,  74 
Conn.  729,  62  A  403. 

Dei. — Guyer  v.  Onyer,  11  Del.  430; 
Lynch  y.  Tunnell,  *  Dei.  284. 

D.  C—Corbett  v.  Fond,  10  App.  17. 

na.--Nela<Hi  v.  Baisisy,  88  Fla. 
146,  22  8  26S. 

Ga.— Neal  v.  Heard,  126  Qa.  441, 
64  BE  99;  Fulghum  V.  Connor,  89  Ga. 
237,  26  EE  406  (holding  that  where 
a  Joint  claim  to  land  wl^ich  had  been 
levied  upon  was  filed  by  several  per- 
sons, and  one  of  them  subsequently 
died,  it  was  error,  over  objection  of 
plaintiff  in  execution,  to  order  the 
case  to  trial  without  having  a  proper 

Sariy  or  parties  made  in  place  of  the 
eoeased  claimant);  Ollsson  v.  Carter, 
28  Qa.  616. 

111.— Mitchell  v.  King.  187  Ul.  462, 
66  NE  627.  68  NSI  310  Eafl  22  IlL  A. 
CS2];  lilfe  Amq^  ot  Amtftoa  V.  Fas- 
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that  the  interest  of  a  deceased  party  has  been  ex- 
tinguished or  satisfied  will  not  dispense  with  the 
necessity  of  bringing  his  representatives  before 
the  court."*  In  some  jurisdictions  by  statute,  how- 


sett,  102  m.  315:  Bunker  v.  Oresn, 
<S  111.  243:  Bftrbour  v.  White,  27  111. 
164;  Thorpe  v.  Starr,  17  111.  199;  Sin- 
Sleton  V   Wottord.  4  111.  576. 

IntL— Binkley  v.  Forkner,  16  NE 
343. 

Kan. — ^Kager  v.  Vlckery,  61  Kan, 
342.  59  P  628,  78  AmSR  318  and  note, 
49  LRA  163  and  note;  Qreen  v.  Mo 
Munry,  "20  Kan.  189. 

Ky. — Smith  V.  FersuBon.  S  Mete. 
124:  Grlder  v.  Payne,  9  Dana  188; 
Mortmh  v.  Dicker  son,  1  T.  B.  Mon. 
:o;  Morton  v.  L«ne,  3  A.  K.  Marsh. 
414;  Gholson  v.  DeBha,  107  SW  830, 
32  KyLi  996:  Rains  v.  Lee,  36  SW  176, 
IS  KyL  285;  WUliamB  v.  WllllamH,  8 
KyL  962;  Wheatlejr  v.  Hays,  6  KyL 
5!  7. 

La.— Ansley  v.  Stuart,  121  La.  629, 
46  S  675;  Norton  v.  Jamison,  28  La. 
Ann.  102;  Woodman  v.  Richardson, 
15  La.  Axtn.  608:.Nfew  Orleans,  etc., 
R.  Co.  V.  Boflworth,  8  La.  Ann.  80; 
Hirlat  V.  Hildreth,  8  La.  Ann.  64; 
McMtcken  v.  Smith,  6  Mart.  N.  S.  427. 

Me.— Trask  v.  Trask,  T8  M«.  108.  3 
A  37. 

Md.— Reck  V.  Reck.  110  Md.  497,  73 
A  144;  Olenn  t.  Clapp,  11  OIU  &  J. 
1;  Tilly  T.  Tilly,  2  Bland  436. 

MaSB. — Smith  v.  Sherman,  4  Cush. 
40S. 

Mich.— Brand  v.  Smtth,  9S  Mich. 
395.  5S  NW  8<8:  Botsford  V.  Sw«et. 
49  Mich..  120.  18  NW  885. 

Mlw.— Wels  T.  Aaron,  76  Miss.  138. 
21  S  763,  66  AmSR  £u  and  note; 
Tarleton  v.  Cox,  46  Mlaa.  480. 

Mo. — ^Rofers  V.  Tucker,  94  Mo.  S46, 
7  SW  414;  Sarveant  v.  Rowsey,  89 
Mo.  617,  1  SW  823;  Oamble  v.  Daugh- 
erty.  71  Mo.  699:  Murpby  v.  Red- 
mond, 46  Mo.  817;  Harkneas  t. 
Austin,  36  Mo.  47. 

Nebr.— Street  v.  Smith,  76  Nebr. 
434,  106  NW  472;  Hendrbc  t.  Rleman, 
t  Nebr.  616. 

X.  H.— Miles  V.  Miles,  82  N.  H.  147, 
64  AmD  362:  Parker  v.  Badger,  26 
N.  H.   466;  Ela  v.  Rand,  4  N.  H.  64. 

N.  Y.— Rellly  v.  Hart,  130  N.  T.  625, 
29  NE  1099,  27  AmSR  640  and  note; 
Lyon  V.  Park.  Ill  N.  T.  350,  18  NB 
S<3:  Hasbrouck  v.  Bunce,  62  N.  Y. 
475;  Robinson  v.  Thomas,  123  App. 
Dlv.  414,  107  NTS  1109  (holding  that 
where  an  action  has  abated  by  the 
death  of  plaintiff,  no  order  can  be 
entered,  ex  parte  or  otherwise,  until 
the  action  has  been  revived);  Matter 
of  Venable,  111  App.  Div.  608.  97 
NTS  S38:  Matter  of  Venable,  104  App. 
Div.  531.  93  NTS  1074;  Arents  v. 
Lonic  Island  R.  Co.,  36  App.  Dly.  373, 
55  NTS  401:  GuiU  v.  Lenlhan,  6  SUv. 
Sup.  448.  8  NTS  458;  Secor  v.  Clark, 
64  M.  T.  Super.  461  [aff  116  N.  T. 
466.  22  NE  1126];  Jarvls  v.  Felch,  14 
AbbPr  4«;  Reed  v.  Butler,  11  AbbPr 
128:  Holmes  ▼.  Honie,  8  HowPr  383; 
Anderson  v.  Anderson^  20  Wend.  685. 
A  stay  of  proceedings  In  an  ordinary 
action  on  tne  death  of  a  party  there- 
to, although  not  In  terms  prescribed 
by  the  code,  follows  on  the  Inhibi- 
tion In  Code  CiT.  Proe.  S  765,  provid- 
ing that  Judgment  mar  not  be 
rendered  against  a  party  who  dies  be- 
fore verdict,  report,  or  dectalon,  and 
ordinarily  an  action  cannot  proceed 
to  Judlnnent  unless  substitution  l8 
made.  Carolan  v.  O'Donnell,  141  App. 
Dlv.  463,  126  NTS  661. 

N.  C- — Aycock  V.  Harrison.  71  N.  C. 
132  :  Simmons  v.  Ratclltr,  6  N.  C.  118  ; 
Stephenson  v.  Prescot,  3  N.  C.  163. 

Oh- — Mannix  v.  Elder,  1  Oh.  Cir.  Ct. 
SS.  1  Oh.  Clr.  Dec.  86. 

Or. — In  re  Toung,  69  Or.  848,  118 
P  95,  1060;  Stivers  v.  Byrkett,  56  Or. 
H5.  ICS  P  1014,  109  P  386. 

Pa — Finney  v.  Ferguson,  3  "WfiXta 
k  S.  413. 

S.  C. — Pamell  t.  Haner,  16  8.  C. 
348.  '  _ 

Tmn.—'Wheatley  v.  Harvey,  1  Swan 
414:     MorrlsoB  Deaderlok,  10 


Humphr.  342;  Perkins  v.  Norvell,  6 
Humphr.  151 ;  Green  v.  Shaver,  3 
Humplir.  139;  Breedlove  v.  Stump,  3 
Terg.  267;  Memphis  St.  R.  v.  Prince, 
2  Tenn.  Civ.  A.  688.  Where,  after  a 
Judgment  by  default  and  before  the 
execution  of  a  writ  of  Inquiry,  de- 
fendant dies,  a  flnal  judgment  against 
defendant,  without  noticing  his  death 
or  reviving  the  action  against  his  ad- 
ministrators. Is  void.  Carter  v.  Car- 
rlger,  3  Terg.  411,  24  AmD  586. 

Tex. — Clayton  v.  Preston,  54  Tex. 
418;  McCampbell  v.  Henderson,  50 
Tex.  601;  Holllngaworth  v.  Bagley,  86 
Tex.  345. 

Vt.— Dow  V.  Batehelder,  46  Vt  60. 

Va — Paxton  v.  Stuart  SO  Va  873. 

W.  Va^Nlehols  v.  Nichols,  8  W. 
Va  174.  » 

Wis.- La  Polnto  v.  CMalley,  47 
Wis.  332,  2  NW  638;  La  Points  v. 
O'Malley,  46  Wis.  85.  60  NW.621: 
Tarbox  v.  French.  27  Wla  651;  Ste* 
phens  V.  Magor.  25  Wis.  613;  Purbln 
V.  Waldo.  16  wia.  162 :  Harteaux  v. 
Eastman,  6  Wis.  410;  Moore  v.  Rand. 

1  Wia  ais.  ^ 

Engr.— -Smith  v.  Horsfall.  24  Beav. 
331.  58  Beprtnt  386. 
Death  OX  parfcr  before  JnOgnMnt 

see  Judgments  [28  Cya  678  et  seq]. 

[a]  On  the  death  of  one  of  severe 
ylalntifrs  it  is  error  to  proceed  to 
judgment  without  taking  the  statu- 
tory steps  to  brine  in  his  successors 
in  Interest.  Gamble  v.  Daugherty,  71 
Mo.  599. 

[b]  Taking  teatlmony.— Since  the 
death  of  plaintiff  abates  the  suit  and 
no  further  proceedings  can  be  taken 
therein  until  revived,  testimony'  In 
behalf  of  defendant  given  ajfter  the 
death  of  plaintiff  and  before  revival 
must  be  stricken  oiit.  Reck  'Reck, 
110  Md.  497,  73  A  144. 

[c]  Bntry  of  order  stxlUnr  out 
answer.^ — ^Where  plaintiff  moves  to 
strike  out  defendant's  answer,  and 
dies  between  the  hearing  of  the  mo- 
tion and  the  granting  of  the  order 
by  the  court,  the  entry  of  the  order 
striking  out  the  answer,  before  an 
order  has  been  obtained  reviving  the 
suit  in  the  name  of  the  proper  party. 
Is  not  only  unauthorised  but  void. 
Reed  T.  Butler,  11  AbbPr  (N.  T.)  128. 

[d]  Xmort  of  refereci^d)  Un- 
der Code  Civ.  Proc  i  765,  declaring 
that  a  special  proceeding  does  not 
abate  by  any  event,  if  the  right  to 
relief  sought  survives,  and  9  767,  de- 
claring that.  In  case  of  the  death  of 
the  sole  party  to  a  sjieeial  proceeding 
the  court  must,  on  motion,  allow  or 
compel  such  proceeding  to  be  con- 
tinued by  his  representative,  the  re- 
port of  a  referee,  stating  the  account 
of  an  assignee  for  the  benefit  of 
creditors,  cannot  be  filed  after  the  as- 
signee's death,  and  before  his  per- 
sonal representative  Is  made  a  party. 
Matter  of  Venable,  104  App.  Dlv.  631, 
93  NTS  1074.  And  see  Matter  of  Ven- 
able, 111  App.  Dlv.  508,  97  NTS  938. 
(2)  General  Assignment  Act,  t  10 
(Laws  [1877]  p  646  c  466.  as  amended 
by  Laws  [1878]  p  408  c  318).  provid- 
ing that.  In  case  an  assignee  for  the 
benefit  of  creditors  shall  die  during 
pendency  of  any  proceeding,  his  per- 
sonal representative  or  successor  may 
be  brou^t  in  or  substituted,  and  any 
decree  made  thereafter  shall  bind  the 
party  thus  substituted,  as  well  as 
the  property  of  the  deceased  assignee, 
gives  the  referee  tuipolnted  to  state 
the  account  of  an  assignee  no  author- 
ity to  perform  any  act  after  the  death 
of  the  assignee,  and  before  his  per- 
sonal representative  or  successor  in 
Interest  is  substituted.  Matter  of 
Venable,  supra  (8)  And  where  the 
report  of  a  referee  appointed  to  state 
the  account  of  -an  assignee  for  the 
benefit  of  creditors  la  med  after  the 


ever,  suits  may  be  continued  under  certain  circum- 
stances without  any  revivor,  as  in  the  case  of  the 
death  of  one  of  several  plaintiffs  or  defendants,  where 
the  right  of  action  survives  to  or  against  the  others/* 

death  of  the  assignee,  and  before  his 
personal  representative  has  been 
made  a  party,  the  subsequent  ap- 
pointment of  the  representative  of 
the  deceased  assignee's  estate  In 
place  of  the  asstgnea  does  not  vali- 
date the  report.  Matter  of  Venable, 
supra. 

[e]  BendlUon  and  entry  of  Judg- 
ment.^— (1)  But  it  has  been  held  that, 
although  where  a  plaintiff  has  died 
before  the  rendition  of  judgment  ujf- 
on  a  referee's  finding  In  nts  favor, 
the  cause  should  be  properly  revived 
before  Judgment,  yet  if  this  Is  not 
done  the  supreme  court.  In  affirming 
the  judgment,  may  remand  It  for 
such  revivor.  Botsford  v.  Sweet,  49 
Mich.  120.  13  NW  386.  (8)  And  if, 
before  the  party  dies,  the  case  is 
fully  submitted  To  the  court  for  de- 
cision, and  held  undw  advisement, 
the  court  may,  eyen  at  a  future  term, 
catue  its  Judgment  to  be  entered  by 
a  nunc  pro  tunc  order  as  of  the  day 
and  term  when  the  case  was  sub- 
mitted. Mannix  v.  Elder,  1  Oh.  Clr. 
Ct  69,  1  Oh.  Cir.  Dec.  86. 

[f]  Separate  prooeefllng.  ■  As  a 
proceeding  to  recover  back  the  amount 
of  a  fee  bill  Illegally  charged  is  a 
separate  proceeding  from  that  com- 
pelling payment  thereof,  no  revivor 
In  the  name  of  the  administrator  of 
the  deceased  defendant  in  the  latter 
proceeding  Is  necessary,  in  order  to 
maintain  the  former.  England  v. 
Roundtree,  44  SW  961,  10  KyL  2003. 

[g]  In  Qneheo  an  Intervention 
filed  (1)  after  the  expiration  of  tbe 
delay  allowed  by  Code  Civ.  Proc.  art 
273,  for  contesting  a  petition  for  the 
continuance  of  a  suit  after  the  death 
of  plaintiff,  is  not  open  to  an  ex- 
ception to  the  form  on  the  ground 
that  there  were  not  two  parties  to 
the  action  at  the  time  the  interven- 
tion was  filed,  the  filing  of  the  petl- 
tlon  itself  bettig  an  act  of  continu- 
ance which  the  adverse  party  may 
or  may  not  contest.  Breakey  v.  Ber- 
nard. 6  DomLR  812,  18  RevdeJur  818. 
(2)  And  the  filing  of  an  intervention 
while  a  suit  -^fSM  suspended  by  the 
death  of  a  party  Is  not  prejudicial, 
within  the  meaning  of  Code  Civ.  Proc 
art  174,  and  Is  not  open  to  an  objec- 
tion to  the  form  on  that  ground,  but 
It  may  be  proceeded  upon  when  the 
suspension  ceases.  Breakey  v.  Ber- 
nard, 6  DomLR  318,  18  RevdeJur  318. 

16.  Glenn  v.  Clapp,  11  Gill  &  J. 
(Md.)  1.  But  see  Boog  v.  Bayley, 
R.  M.  Charlt.  (Ga.)  190  (holding  that 
the  necessity  of  filing  a  bill  of  re- 
vivor to  make  the  representative  of 
a  deceased  complainant  a  party  to  the 
suit  may  be  waived  by  agreement 
between  such  representative  and 
defendant,  and  under  such  circum- 
stances a  replication  may  be  dis- 
pensed with).  See  also  Spalding  v. 
Wathen,  7  Bush  (Ky.)  659. 

16.  Thomas  v.  Oreen  County,  169 
Fed.  339,  89  CCA  406  (construing 
Ky.  Civ.  Code  Prac.  S  600,  providing 
that,  if  the  right  of  action  survive  to 
or  against  the  remaining  parties 
after  the  death  of  one,  the  action  ma}- 
proceed  without  revivor  after  state- 
ment on  the  record  of  such  death  or 
cesaatlon  of  power,  and  g  607,  declar- 
ing that  an  order  to  revive  an  action  in 
the  name  of  the  representative  or  a 
successor  of  plaintiff  may  be  mado 
forthwith,  but  shall  not  be  made  with- 
out defendant's  consent  After  one  year 
from  the  time  the  order  might  have 
been  made,  and  holding  that  the  last 
section  applied  to  the  death  of  a  sole 
plaintiff,  while  the  former  was  ap- 
plicable to  the  death  of  one  of  several 
coplalntlffs,  being  substantially  Iden- 
tical with  U.  S.  Rev.  St.  [18781  >  966, 
and  hence.  In  the  case  of  the  death 
of  one  of  several  coplalntlffs,  no  re- 
vivor wag  necessary,  a^tatementon 
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and  ia  certain  other  cases.^'  No  revival  is  neces- 
sary where  the  successor  of  the  jdeceased  party 
is  already  before  the  court  as  a  party.^*  And  even 
when  a  revival  is  required,  a  party  may  be  estopped 
to  object  for  want  thereof." 

441]  b.  Suit  in  Eanitr-— (D  In  Oeneral.  In 
equity  a  suit  is  abated  by  the  death  of  a  party 
during,  its  pendency.  Such  abatement,  however, 
merely  suspends'  the  progress  of  the  suit  until  new 
parties  are  brought  before  the  court.***  The  abate- 
ment is  either  as  to  the  suit  or  as  to  the  party.  If 
there  is  no  longer  any  person  before  the  court  by 


or  against  whom  the  suit  can  proceed  it  must  be 
revived  before  any  further  proceedings  can  be  had 
by  which  the  r^fhts  of  the  parties  to  the  suit  are 
finally  determined.'^  But  if,  on  the  death  oE^a 
party,  the  cause  of  action  survives  to  or  against 
some  other  of  the  parties  so  that  a  perfect  decree 
can  be  made  between  the  surviving  parties  the  suit 
does  not  abate  as  to  the  survivors  and  may  proceed 
without  a  revival.** 

[$  442]  (2)  Psoceedlngs  Which  Hay  Be  Taken 
Dtuing  Abatement.  Proceedings  may  be  tajcen  dur- 
ing an  abatement  of  the  ,suit  for  the  purpose  of 


the  record  beine  sufflclent).  See  supra 
99  360  et  sea,  269  et  seq. 

17>  Parker  v.  Simpson,  ISO  Mass. 
334,  62  NB  401  (under  Pub.  St.  c  16o 
9  19,  provldingr  that  If  a  party  to  a 
suit  dies,  and  the  cause  might  be 
revived  against  or  In  favor  of  the 
executor,  administrator  or  heir,  Buch 
representative  may  "appear  in  lieu  of 
proceedings  to  revive  the  cause). 

[a]  ixath  of  a<)tiiliuU  plaintiff. — 
Under  the  Tennessee  statute.  Code 
(1896)  9  4578,  providing  that  where 
&  suit  is  commenced  In -the  name  of 
one  person  for  the  use  of  another,  and 
the  nominal  plaintiff  dies,  the  suit 
may  be  prosecuted  without  a  revivor, 
BB  if  the  death  had  not  happened,  if 
the  nominal  plaintiff  dies  pending  the 
suit,  the  death  must  be  suggested, 
although  there  Is  no  need  of  a  re- 
vivor. Hargla  v.  Ayres,  8  Terg. 
(Tenn.)  467;  Anderson  v.  Bradle,  7 
Terg.  (Tenn.)  297. 
'  fb]  Benderlntf  Jndgnwiit  bstwem 
■nrrlvlng  partto*;  rlgnt  of  aottoa  a* 
to  daOMMd  party  not  warvMjig. — Un- 
der Civ.  Code  9  aOO  subd  2,  providing 
that  upon  the  death  of  a  party,  the 
right  of  action  not  surviving,  the 
court  may  render  Judgment  between 
the  surviving  parties  If  it  will  not 
prejudice  others,  where  a  creditor  at- 
tacked the  payment  In  full  of  certain 
debts  by  his  debtor,  who  subsequent- 
ly made  an  assignment  for  the  bene- 
fit of  creditors:  and  also  In  the  same 
action  attacked  certain  attachments 
sued  out  Just  flubsequently  to  soch 
payment,  and  prior  to  the  assign- 
ment, and  during  an  appeal  those 
creditors  who  had  been  paid  In  full 
died,  and  after  reversal  of  the  Judg- 
ment, and  after  the  time  for  revivor 
had  passed,  plaintiff  took  certain 
depositions  aa  to  the  attachments,  It 
was  held  that  the  depositions  were 
not  subject  to  attack  on  account  of  a 
failure  to  revive  against  the  repre- 
sentatives, of  the  deceased  defend- 
ants, since  the  abatement  of  the 
cause  of  action  as  to  them  operated 
only  as  an  abandonment  of  one 
ground  of  attack  on  the  attachments, 
the  cause  itself  as  to  them  not  sur- 
viving "to  or  against  the  remaining 

Sarties."  Chestnut  v.  Russell,  69  SW 
66,  24  ICylj  704. 

(c]  Smtn  of  asslgnOT  after  as- 
Mgnmmat  of  JudgmeBt. — ^Where,  after 
a  judgment  in  favor  of  several  per- 
sons ia  assigned,  o'ne  of  the  assignors 
dies,  no  proceedings  are  necessary  for 
the  revivor  of  the  Judgment  in  the 
name  of  the  legal  representatives  of 
the  deceased  person,  further  proceed- 
ings In  the  action  being  maintainable 
In  the  name  of  the  assignee  on  an 
order  of  substitution  being  first  made. 
Weaver  v.  Lock,  4  Kan.  A.  3S5,  45  P 
1039. 

[d]  Aotioa  for  sale  of  property,^ 

In  Kentucky  under  the  express  pro- 
vision of  St.  i  G21,  it  is  not  necessary 
for  plaintiffs  .In  an  equitable  action 
for  the  sale  of  property  subject  to 
liens  to  revive  the  action  against  the 
heirs  of  a  party  who  has  died  after 
the  sale  but  before  deed.  CterrlBOn  v. 
Clark,  l&l  Ky.  665,  152  SW  681. 

18.  Idurabee  v.  I«Trabee,  71  8W 
64S,  24  Kyli  1423  (holding  that  where, 
pending  a  suit  for  partition,  one  of 
the  heirs  Interested  In  the  property 
died  leaving  a  will  by  which  aha  de- 


vised her  entire  interest  in  the  prop- 
erty to  her  mother,  who  was  plain- 
tiff in  the  suit,  an  order  of  revivor 
was  not  necessary). 

19.  McNeil  V.  McNeil,  170  Fed.  289, 
95  CCA  485  [aff  78  Fed.  834]  (hold- 
ing that  a  party  who  proceeds  In  a 
suit  and  takes  an  or^er  or  decree 
therein  without  revivor  is  estopped 
to  object  for  want  of  revivor). 

ao,  See  sulira  91  5.  263;  and  the 
oases  dted  In  the  following  notas. 
See  also  Equity  [IS  Cyc  363}. 

SI.  U.  S.— Mandeville  v.  Riggs,  2 
Bet.  482,  7  L.  ed.  493;  Wright  v. 
Phtpps,  68  Fed.  552  (death  of  owner 
of  equity  of  redemption  abates  fore- 
closure suit,  and  representative  of 
legal  title  must  be  made  defendant). 

Ala. — Floyd  v.  Hitter,  65  Ala.  601; 
Frowner  v.  Johnson,  20  Ala.  477 ; 
Eldrldge  v.  Turner,  11  Ala.  1049; 
Koger  V.  Weakly,  2  Port  516. 

Fla. — Likens  Gulf  Cypress  Co.  v. 
Cocbran,  61  S  630;  Worley  v.  Dade 
County  Security  Co.,  62  Fla.  666,  42 
S  527;  Nelson  Halsley,  89  Fla.  145, 
22  S  265;  Mlttdiell  v.  Wamble,  18  Fla. 
169. 

Ga. — Grace  v.  Rowell,  SO  Ga.  764; 
Schley  v.  Dixon,  24  Ga.  273,  71  AmD 
121;  Berry  v.  M&thewes,  7  Ga.  457; 
Howard  v.  Darlen  Bank,  R.  M.  Charlt. 
216. 

Ky. — Croan  v,  Maraman,  148  Ky. 
135,  146  SW  398;  Ultery  v.  Blaokwell. 
3  Dana  SOO;  Morgan  v.  Dlekerson,  1 
T.  B.  Mon.  20;  mieatley  v.  Hays,  6 
KyL  617. 

Md.— Olenn  v.  Clapp,  11  Olll  &  a. 
1;  Brogden  v.  Walker.  2  Harr.  &  J. 
285;  Austin  v.  Cochran,  8  Bland  837. 

Nebr.— Street  v.  Smith,  75  Nebr. 
434,  106  NW  472:  Fox  v.  Abbott,  12 
Nebr.  328,  11  NW  303. 

N.  H.— Miles  v.  Miles.  82  N.  H. 
147,  64  AmD  362. 

N.  J. — Havens  v.  Seashore  Land 
Co.,  57  N.  J..Eq.  142,  41  A  756  (hold- 
ing that,  where  a  suit  abates  or  be- 
comes defective  by  the  death  of  a 
party  and  Is  revived  by  his  heirs, 
they  are  not  bound  by  proceedings 
taken  after  his  death  prior  to  the 
revival). 

N.  Y. — Llvermore  v.  Bainbridge,  49 
N.  Y.  125;  Taylor  v.  Taylor,  43  N.  Y. 
578;  Requa  v.  Holmes,  16  N.  Y.  193; 
Fayerweather  v.  Smith,  3  HowPr  98; 
Pennlman  v.  Norton,  1  Barb.  Ch.  246; 
Quackenbueh  v.  Leonard,  9  Paige 
334;  Reynolds  v.  Reynolds,  6  Paige 
161. 

N.  C— Standll  v.  Spain,  138  N.  C 
76.  45  BE  466. 

Oh. — Carter  v.  Jennings,  24  Oh.  St. 

182. 

Tenn, — Rogers  v,  Breen,  9  Helsk. 
679;  Kelly  v.  Hooper,  3  Yerg.  396. 

Va. — Ayres  v.  Alphin,  88  Va.  416,  13 
SE  899;  Sexton  v.  Crockett,  23  Gratt. 
(64  Va.)  857;  Reld  v.  Stridor,  7  Gratt. 
(48  Va.)  76.  54  AmD  120. 

Wash. — Hawley  v.  Bonania  Qneen 
Mln.  Co.,  61  Wash.  90,  111  P  1073 
(holding  that  In  actions  to  foreolose 
mortgagee  or  other  liens  on  real 

Sroperty.  the  owner  of  the  property 
I  a  necessary  defendant,  and  his 
death  pending  the  action  abates  it, 
unless  his  heirs  or  suoceasom  In  In- 
terest are  brought  In). 
W.  Va.— Book  V.  Bock.  24  W.  Va. 


Eng. — Smith  v,  Horsfall.  24  Beav. 
331,  53  Reprint  886;   Boddy  v.  Kent, 

1  MeHv.  361.  36  Reprint  707;  Wil- 
liams v.  Kinder.  4  Vea.  Jr.  ^87,  31 
Reprint  197. 

See  also  Brand  v.  Smith,  99  Mich. 
395.  58  NW  363. 

[a]  Deatb  of  mortgac**. — ^Where 
the  mortgagee  dies  pending  suit  to 
foreclose  the  mortgage,  his  heirs  at 
law  or  devisees  are,  necessary  parties. 
Stanclll  v.  Spain,  183  N.  C.\6,  45  SB 
466. 

[b]  Veath  of  aomlaal  plalatlfl.— 

The  Tennessee  statute  providing  that 
"where  a  suit  Is  commenced  in  the 
name  of  one  person  for  the  use  of 
another,  and  the  nominal  plaintiff 
dies,  the  suit  may  be  prosecuted  with- 
out a  revivor,  as  If  the  death  had 
not  happened''  (Code  [1896]  9  4578) 
has  no  referAce  to  courts  of  equity, 
and  suits  In  equity,  therefore,  must 
be  revived  In  the  name  of  the  per- 
sonal representative  of  the  nominal' 
plaintiff.  East  Tennessee,  etc..  R.  Co. 
V.  Henderson,  1  Lea  (Tenn.)  1;  Morri- 
son V.  Deaderlck,  10  Humphr.  (Tenn.) 
342 

[c]  Judicial  wMlt. — ^Where,  after  a 
judgment  in  a  proceeding  to  have  a 
sale  of  property  and  a  division  of  the 
proceeds,  one  of  defendants  who  Is 
entitled  to  a  vested  remainder  In  a 
portion  of  the  property  as  a  devisee 
of  a  former  part  owner  dies,  a  sale 
without  a  revivor  against  his  heirs 
will  not  dtvest  them  of  title,  and  an 
order  confliTning  the  sale  Is  void. 
Croan  v.  Maraman,  148  Ky.  135,  146 
SW  398.  See  also  Monta  v.  Schwa- 
bacher.  119  Ky.  256,  83  SW  569.  26 
KyL  1214  (holding  that  where,  after 
a  sale  but  before  confirmation,  de- 
fendant In  the  action  dies,  there  must 
be  a  revivor  against  his  heirs); 
Wheatley  v.  Hays,  6  KyL  517  (hold- 
ing that  where  after  the  death  of 
defendant,  and  before  any  revivor  is 
had,  an  order  Is  made  confirming  a 
commissioner's  report  of  sale  and  di- 
recting a  conveyance  to  be  made  to 
the  purchaser,  the  order  is  void,  and 
no  rights  are  acquired  under  it). 

33.  U.  S. — Fisher  v.  Rutherford,  9 
F.  Cas.  No.  4,823,  Baldw.  188. 

Fla. — Worley  v.  Dade  County  Se- 
curity Co..  62  Fla.  666,  42  S  627. 

111.— Stoetzell  v.  Fullerton,  44  III. 
108. 

Me. — ^Adams  v.  Stevens,  49  Me.  362. 
Nebr. — Fox  v.  Abbott,  12  Nebr.  328, 
11  NW  303. 

N.  Y.— Lachalse  v.  LIbby,  13  AbbPr 

6,  21  HowPr  362;  Leggett  v.  Dubois, 

2  Paige  211. 

Tex. — Broussard  v.  Lawson.  <C1t. 
A.)   124  SW  712. 

Eng. — Williamson  v.  Llanelly  R., 
etc.,  Co..  L.  R.  10  Eq.  401;  Finch  v. 
Winchelsea,  1  Eq.  Cas.  Abr.  2,  par. 

7,  21  Reprint  828. 

[a]  aarlval  acalnst  hsin  sot  nea* 
•Bsary*— Where  one  of  defendants  in 
an  equity  suit  dies  while  the  suit  is 
pending,  and  heirs  cannot  be  prej- 
udiced oy  tha  proceedings,  they  need 
not  be  made  parties.  Aoama  t.  Ste- 
vens. 49  Me.  362. 

Ibi  APfMunuuw  hj  tutta  or  Mpia- 
MoitatlT*  in  Ilea  of  proceedings  to 
revive  oause  allowed  by  statute  see 
Parker  v.  Simpson.  180  Mass.  334,  62 
NB  401. 
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preventing  injury  to  tbe  surviving  parties  where 
those  entitled  omit  to  revive,*'  to  preserve  the  prop- 
erty which  is  the  subject  of  the  suit,**  or  to  punish 
for  a  breach  of  injunction  as  soon  as  any  steps 
have  been  taken  to  revive  the  suit.*'^ 

li  M3]  ja.  OountordaiiiL  On  the  death  of  a  de- 
fendant who  h«s  filed  a  counterclaim  it  is  necessary 
that  hia  representatives,  if  they  wish  to  prosecute 
the  counterclaim  against  plaintiff  in  the  ori^al 
action,  should  obtain  an  order  of  revivor  against 
him" 

444]    d.  Effect  of  Want  of  BeviraL   It  has 

beenlield  that  where  one  of  the  defendants  in  an 
action  on  a  joint  contract  dies  before  judgment,  and 
tbe  judgment  is  taken  against  all  the  defendants 
without  any  sn^estion  of  his  death  or  making  his 
representatives  parties^  such  judgment  is  not  void, 
but  merely  voidable.  And  a  like  decision  has 
been  made  in  the  case  of  a  plaintiff's  death  before 


entry  of  judgment.^  It  is  also  held  generally  that 
a  failure  to  revive  an  action  on  the  death  of  a  party,  ■ 
as  provided  by  the  statute,  is  waived  if  no  objection 
is  taken  to  the  further  proceeding  without  revival.* 
Failure  to  revive  a  suit  which  has  abated  by  the 
death  of  plaintiff  is  not  ground  for  motion  by  de- 
fendant to  dismiss  for  want  of  prosecution,  but  he 
may,  on  proper  notice,  obtain  an  order  requiring  the 
suit  to  be  revived  within  a  time  fixed  or  to  be  dis- 
missed.'** 

[$  445]  3.  Who  Are  Entitled  or  Begnired  to 
Revive  or  Oontinue  Snita — a.  In  General — (1)  Suc- 
cessors in  Interest.  The  general  rule,  both  under  tbe 
statutes  in  the  various  jurisdictions  and  in  equity, 
is  that,  on  the  death  of  a  plaintiff,  the  suit  may 
and  should  be  revived  or  continued,  according  to 
the  subject  matter,  in  the  name  of  the  heir,  per- 
sonal representative,  or  other  person  succeeding  to 
his  interest."'  Wliether  tbe  action  should  be  revived 


tS.  1  Hoffman  Ch.  Pr.  S8».  See 
also  OriBwold  Hill,  11  F.  Cas.  No. 
5,!)34,  1  Paine  4S3. 

84.  Washington  Ins.  Co.  v.  glee,  2 
Palre  (N,  T.)  865. 

as.  Hawtey  v.  Bennett,  4  Paige  (N. 
T.)  163  (holding  that  where  a  suit 
abates  by  the  death  of  complainant, 
those  who  succeed  to  his  rights  may 
apply  to  the  court  to  punish  a  breach 
of  an  injunction  which  has  taken 
place,  either  before  or  after  hie  death, 
as  soon  as  they  have  taken  the  pre> 
llmlnary  steps  to  revive  the  suit, 
either  by  fliing  a  bill  of  revivor  or 
otherwise.  And'  It  is  not  necessary 
for  ttaem  to  wait  until  a  decree  of 
revivor  Is  actually  obtained). 

se.  Andrew  v.  Aitken,  21  Ch.  D. 
175. 

37.  Swasey  v.  Antram.  24  Oh.  St. 
8T. 

Sa.  Smith  V.  Joyce,  14  Daly  73,  74, 
t%  NXSt  660,  11  NTClvProc  2&7.  This 
was  a.n  action  to  foreclose  a  mort- 
gage. All  the  defendants  except  cer- 
uin  infants  defaulted,  and  they 
Interposed  the  usual  general  answer 
by  puardlan  ad  litem.  Plaintiff  died 
after  the  report  of  the  referee  ap- 
pointed "to  compute  the  amount  due 
to  the  plalntlfC  for  the  principal  and 
interest  upon  the  bond  and  mortgage 
s«t  forth  In  the  plalntifTs  complaint, 
and  alao  to  take  [all  the]  facts  and 
circumstances  stated  In  the  plaln- 
tllTB  complaint,  and  to  examine  the 
plalntiflC  or  his  agent  on  oath  as  to 
payments  which  have  been 
made.*'  It  was  held  that  there  should 
have  been  a  revival  of  the  action  be- 
fore entry  of  Judgment  on  the  report, 
bat  tba-t  Jndgmant  entered  In  the  ab- 
wnoe  of  snch  revival  was  simply 
irregular  and  not  void.  See  also 
Smith  V.  Hlngey,  72  App.  Dlv.  103, 
-«  NTS  1»4  [a«  172  N.  T.  150.  65  NB 
1132].  Compare  however  Carpenter 
T.  Layton,  S  KyL  611. 

a*.  MeXetl  V.  McNeil.  170  Fed.  289. 
SS  CCA.  486  tafC  7S  Fed.  834];  Chris- 
tian, etc.  Co.  V.  V,  N.  Dantzler  Lumber 
Co..  78  Miss.  74,  28  S  788;  Smith  v. 
Mirgey,  72  App.  Div.  103,  76  NTS  194 
tafT  17^  N.  T.  650,  65  NE  1122]. 

waiv«r  of  objectioui  to  tims  and 
moOm  ot  xwlral  see  infra  9  6B6. 

3(k  DUlard  v.  Central  Virginia 
Iron  Co..  126  Fed.  167.    See  infra  I 

31.  U.  S. — Barrlbeau  v.  Brant,  17 
How.  43,  16  U  ed.  34;  Barrelle 
V.  Bettman,  199  Fed.  8S8;  Miller  v. 
Ahrens.  150  Fed.  644:  Y-ta-tah-wah 
T.  Rebock.  105  Fed.  257  (action  by 
Tribal  Indian;  substitution  of  succes- 
ror  In  Interest  under  customs  of 
tribe,  there  being  no  court  with 
Jurisdiction  to  appoint  an  adminis- 
trator) . 

Ala- — Jenkins  v.  Bramlett.  131  Ala. 
:S7,  32  S  576. 

Ark. — Tharp  Palg^  71  Ark.  342, 
T4  SW  296  (executor  and  not  devisee) : 
Driver  v.   Hays,  61  Ark.  82,  »  8W 


8SS;  lAiMn  v.  Tyree.  41  Ark.  814; 
Grace  v.  Neel,  41  Ark.  166. 

Cal. — Bllnn  *  Lumber  Co.  v.  Mc- 
Arthur,  ISO  Cal.  610,  89  P  436;  Blakes- 
lee  V.  HalL  94  Cal.  169,  29  P  623. 

Ga. — ^McNalr  v.  Brown,  189  Ga.  71, 
76  8E  576:  Norman  v.  Goods.  113  Ga. 
121,  38  SB  317  (foreign  executor.  In- 
stead of  temporary  administrator 
appointed  In  state). 

111.— Funk  V.  Stubblefleld,  62  111. 
405;  McDonald  v.  Algeo,  96  111.  A.  79 
(public  officer). 

Ind. — Kamman  v.  D'Heur,  eta, 
Lumber  Co.,  43  Ind.  A.  672,  88  NE 
348;  Columbian  Relief  Fund  Assoc.  v. 
Walker,  26  Ind.  A.  25,  69  NE  36. 

Iowa. — In  re  Wiltsey,  122  Iowa  423, 

95  NW  294  (will  contest). 

Kan. — McLain  v.  Parker,  88  Kan. 
717,  129  P  1140. 

Ky.— Duff  V.  Combs,  182  Kv.  710, 
117  8W  269;  Russell  v.  Craig,  8  Bibb 
377. 

La. — Payne  v.  Georgetown  Lumber 
Co.,  117  La.  983,  42  S  476  (holding 
that  where  plaintiff  sued  for  personal 
injuries  and  died  unmarried  and 
without  issue  prior  to  the  Judgment, 
leaving  a  mother  and  brothers  and 
sisters,  the  right  of  action  survived 
in  favor  of  the  mother  alone,  under 
Civ.  Code  art  2816)  ;  Slate  v.  Shreve- 
port.  33  La.  Ann.  1247  (revival  of 
suit  by  tutor  of  minor  heir  of  deceased 
plaintiff);  Bourgulnon  v.  Boudous- 
qule,  8  Lb.  626. 

M4. — Hawkins  v.  Chapman.  36  Md. 
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Mass. — cnaric  v.  Lancy,  178  Mass. 
460,  69  NS  1084  (executor  of  mort- 
gagee).- 

Minn. — Landls  v.  Olds,  9  Minn.  90. 
Miss. — ^Hamilton  v.  Homer,  46  Miss. 
378. 

Mo. — ^Brewlngton  v.  St«>hens,  31  Mo. 
38;  Overall  v.  St.  Louis  Tract.  Co.,  112 
Mo.  A.  224,  90  SW  402. 

Nebr. — Urlau  v.  Rube,  63  Nebr.  883, 
89  NW  427;  Morrow  v.  Jones,  41  Nebr. 
867,  60  NW  369;  Bakes  v.  Brown,  34 
Nebr.  304,  61  NW  848. 

N.  T. — Betts  V.  De  Selding,  81  App. 
Dlv.  161,  80  NYS  799;  McNulta  v. 
Huntington,  62  App.  Div.  257,  70 
NYS  897;  Wilson  v.  Harter,  57  App. 
Div.  484,  68  NYS  116  (ptainUfTs  at- 
torney cannot  without  assent  of  per- 
sonal representative) ;  Van  Brocklln 
v.  Van  Brocklln,  17  App.  Div.  226,  45 
NYS  641;  Northrup  v.  Smith.  58  N. 
Y.  Super.  120,  9  NYS  802;  Duke  v. 
Abel,  57  Misc.  371,  109  NYS  662 
(tenant  by  curtesy);  Cheney  v. 
Rankin,  27  Misc.  609,  58  NYS  263; 
St.  John  V.  Croel,  10  HowPr  253. 

N.  C— Stanclll  v.  Spain,  133  N.  C. 
76.  46  SE  466  (death  of  mortgagee 
in  suit  to  foreclose). 

N.  D.— Frlese  v.  Priess,  12  N.  D.  82, 

96  NW  446. 

Oh. — Greer  v.  Howard.  41  Oh.  St. 
591. 

Or. — Murphy  v.  Tillson,  64  Or.  658, 
180  P  637. 


Pa. — ^Pltsgerald  v.  Edison  Eleotrlo 
Ilium.  Co.7207  Pa.  118,  66  A  860  (ad- 
ministrator of  widow  who  died  pend- 
ing a  suit  brought  by  her,  on  behalf 
of  herself  and  ner  children,  for  the 
death  of  her  husband).  Sea  also 
Black  v.  Ohio  R.  Co.,  224  Pa.  619,  78 
A  903    (personal    representative  of 

Jilalnttff  In  action  for  personal  In- 
urles). 

S.  D. — Bunker  v.  Taylor,  13  8.  D. 

433,  83  NW  555. 

Tex. — Alexander  v.  Barfleld,  6  Tex. 
400;  Western  Union  Tel.  Co.  v.  Kauff- 
man,  (CMv,  A.)  107  SW  ,636;  Yar- 
brough  V.  De  Martin,  28  Tex:  Civ.  A. 
276,  67  SW  177;  St.  Louis,  etc.,  R. 
Co.  v.  Carwlle,  28  Tex,  Civ.  A.  208,  67 
SW  180. 

Va.— Klnzle  v.  Rleley,  100  Va.  709, 
42  SE  872;  Wilson  v.  Smith,  22  Qratt., 
(63  Va.)  493. 

W.  Va. — Gainer  v.  Gainer,  30  W. 
Va.  390,  4  SE  42*';  Held  v.  Stuart,  20 
W.  Va.  382. 

Wis. — Nemecek  v.  Filer,  etc.,  Co., 
126  Wis.  71.  105  NW  226;  State  v. 
German  Exch.  Bank,  114  Wis.  436,  90 
NW  570. 

Ont. — Morlta  v.  Canada  Wood 
Specialty  Co.,  17  Ont.  L.  68,  9  OntWR 
522,  887,  11  OntWR  1048  [diem  'app 
42  Can.  S.  C.  237]. 

[a]  Orsrweers  of  poor  oo  deatb  of 
pa^sT^In  Pennsylvania  the  over- 
seers of  the  poor  have  a  right  to  be 
substituted  as  plaintiffs  for  one  who, 
after  bringing  an  action-  of  eject- 
ment, became  and  died  a  pauper. 
Jester  v.  Jefferson  Tp.  Overseers  of 
Poor,  11  -pm.  640. 

[b]  XaJnxiM  to  wtfib— After  a  hus- 
band's death,  the  wife  may  continu» 
a  suit  brought  by  him  for  personal 
Injuries  to  her.  Mexican  Cent.  R.  Co. 
v.  Goodman,  20  Tex.  Civ.  A.  109,  48 
SW  778.    See  supra  S  266. 

[c]  Ksixs  of  dsvlses. — ^A  husband 
and  daughter  of  a  devisee  who  dies 
after  commencing  an  action  to  set 
aside  for  fraud  a  Judgment  refusing- 
to  admit  tbe  will  to  probate  have 
such  an  Interest,  as  the  heirs  of  such 
platntlfT,  as  make  them  proper  parties 
plaintiff  after  her  death.  Burnett  v. 
Milnes,  1<I8  Ind.  230,  46  NE  464. 

[d]  Injuries  to  daughter. — In  New 
York,  where  an  action  for  damages 
In  causing  the  death  of  a  daughter 
has  been  commenced  by  the  father 
against  defendant,  on  the  death 
of  the  father  the  administratrix  of 
the  deceased  daughter  will  be  sub- 
stituted as  plaintiff,  on  her  petition, 
and  the  action  will  be  revived  In  her 
name.  Meekin  v.  Brooklyn  Heights 
R.  Co.,  51  App.  Dlv.  1,  64  NYS  291 
[aff  164  N.  Y.  145,  68  NE  50.  51  LRA 
236  and  note]. 

[e]  Action  by  widow  for- dsath, 
of  hnsband^Wnere,  In  an  action 
brought  by  a  widow  In  her  own  be- 
half and  on  behalf  of  her  children  for 
the  death  of  her  husband,  the  widow 
dies  pending  suit,  her  administrator 
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or  continued  in  the  name  of  plaintiff's  personal  rep- 
resentatives or  of  his  heirs  or  devisees  depends  upon 
the  provision  of  the'  statute  and  the  nature  of  the 
action."  In  some  states  actions  which  should  ordi- 
narily be  revived  in  the  name  of  the  personal  repre- 
sentatives of  a  deceased  plaintiff  may  be  revived 
by  his  h^irs  if  no  one  can  be  found  who  will  ad- 
minister upon  the  estate."  In  Texa^,  when  plaintiff 
dies  and  the  cause  of  action  survives,  the  executor 
or  administrator,  or  if  there  be  no  administra- 
tion, and  no  necessity  therefor,  then  the  heir  of 
plaintiff,  may,  up(m  suggestion  of  death,  etc.,  be 
made  plaintiff,  and  the  suit  shall  proceed  in  his 
name;  but  the  heir,  to  maintain  the  suit,  must 
plead  and  prove  that  there  is  no  administration  and 
no  necessity  therefor." 

Individual  interest.  Where  a  cause  of  action 
abates  by  the  death  of  plaintiff,  an  executor  or 
administrator  cannot  be  substituted  for  the  purpose 
of  continuing  the  action  in  his  individual  interest 
affected  by  the  same  wrong." 

Effect  of  plea  of  set-off.  Under  a  statute  declar- 
ing that  a  defendant  who  files  a  plea  or  account  of 
set-off  shall  be  deemed  to  have  brought  an  action 
against  plaintiff,  and  that  plaintiff  shall  not,  after 
such  plea  or  account  is  filed,  dismiss  his  cause 
without  defendant's  consent,  the  filing  of  such  plea 
or  account  does  not  make  the  party  filing  the  same 
plainti^  and  the  original  plaintiff  defendant,  so  as 
to  prevent  the  original  plaintiff's  personal  rep- 
resentatives, 'on  his  death  pendente  lite,  from  re- 
viving the  action  by  motion,  as  authorized  by 
^atute.*« 

Foreign  representative.  Where  the  statute  al- 
lows the  foreign  executor  or  administrator  of  a 
nonresident  to  sue  in  the  state  to  enforce  any  right 
of  action  or  recover  any  property  belonging  to  the 
deceased,  the  foreign  representative  of  a  deceased 
nonresident  plaintiff  is  entitled  to  be  snhstitnted 

Is  properly  Bubstltuted  as  plaintiff. 
FltZeerald  v.  Ediaon  Electric  lUum. 
Co.,  207  Pa.  118,  56  A  350. 

[f]  OrautM  Of  halx  of  •ol*  plain- 
tiff.— Cheney  v.  Rukln,  27  Mlao.  609. 
68  NTS  263. 

[ff]  "Ssln  And  leyal  xopmnta- 
tlvM;"  void  nwrrlBC*  with  d«o*d«i-t. 
-^It  has  been  held  In  Texas  that  u 
woman  who  in  ^ood  faith  marries  a 
man  In  ignorance  of  the  fact  that  he 
oas  a  wife  livinir.  and  lives  with 
him  until  his  death  la  i^oranc«  of 
such  fact.  Is  entitled  to  enforce  a 
cause  of  action  for  Injuries  to  him 
which  did  not  result  In  his  death,  un- 
der Sayles  Annot.  Civ.  St.  (1897)  art 
3358a,  providing  that  causes  of  action 
on  which  suit  has  been  or  may  here- 
after be  brought  by  the  injured  party 
for  personal  Injuries  other  than  those 
resulting  In  death  shall  not  abate  by 
his  deatn,  but  shall  survive  In  favor 
of  "the  heirs  and  legal  representatives 
of  such  injured  party."  Ft.  Worth, 
etc.,  H.  Co.  v.  Robertson,  56  Tex.  Civ. 
A.  itO«,  121  8W  202  (Dunklin,  J.. 
dlssentlnK). 

33.    See  Infra  tt  457,  45S  et  seq. 

33.  Campbell  v.  Hubbard,  11  Lea 
(TennJ  6;  Edglngrton  V.  Jamison.  2 
Lea  <Tenn.)  669:  Brown  v.  Rocco,  9 
Helsk.  <Tenn.)  187;  Boyd  v.  Titter,  6 
Coldw.  (Tenn.)  568;  Bandy  v.  Walker, 
3  Head  (Tenn.)  56S. 

34.  Low  V.  Felton,  84  Tex.  378,  19 
SW  693;  Gayle  v.  Hoffman,  29  Tex.  1; 
Grayson  v.  Winnie.  13  Tex.  288;  West- 
ern Union  Tel.  Co.  v.  KautCman,  (Civ. 
A.)  107  SW  630;  Houston,  etc.,  R.  Co. 
V.  Rogers,  16  Tex.  Civ.  A.  680.  39 
SW  1112;  Galveston,  etc.,  R.  Co.  v. 
Ketley,  (Civ,  A.)  26  SW  470.  This 
statute  does  not  prevent  a  widow  from 
proMCUtins  In  her  own  name  an  action 


as  party  plaintiff;  and  he  is  so  entitled  in  prefer- 
ence to  a  temporary  administrator  appointed  on 
the  ground  that  the  deceased'  owned  property  ia 
the  state,^^  But  on  the  death  of  plaintiff,  in  ed 
action  on  a  foreign  judgment,  both  parties  being 
residents  of  the  state  in  which  the  action  is  pending, 
a  revivor  is  properly  had  in  the  name  of  the  execu- 
tor in  that  state,  although  an  administrator  ba3 
been  appointed  in  the  state  where  the  judgment 
was  rendered." 

Death  of  alien  plaintiff.  Under  the  laws  of  the 
United  States,'"  when  an  alien  sues  m  the  federal 
court  and  dies,  the  suit  cannot  be  continued  to 
final  judgment  by  his  executor  or  administrator, 
unless. such  executor  or  administrator  has  taken  out 
letters  testamentary  or  of  administration  on  the 
estate  in  the  state  where  the  suit  is  brought.**' 

Waiver  and  estoppeL  As  a  rule,  if  defendant, 
on  the  death  of  plaintiff,  consents  or  fails  to  object 
to  revival  or  continuance  of  the  action  in  the  name 
of  a  particular  party,  he  waives  objections  to  the 
latter 's  capacity  as  plaintiff,  and  cannot  afterward 
complain  that  the  revivor  or  continuance  was  not 
in  the  name  of  the  proper  party.''^ 

[$  446]  (2)  Assignee — (a)  Assignment  before 
Death  of  PliUutiff.  Where  plaintiff  assigns  bis  in- 
terest in  the  subject  matter  of  an  action  during  its 
pendency,  and  then  dies,  the  action,  if  the  cause 
thereof  survives,  may  be  revived  in  the  name  of 
the  assignee,"  or  in  some  jurisdictions  it  may  be 
continued  in  the  name  of  the  original  plaintiff's  per- 
sonal representative.*' 

[$  447]  (b)  Assignment  after  Death  of  Plaintiff. 
It  has  been  held  in  some  cases  that  one  to  whom  a 
cause  of  action  has  been  ass^ed  by  the  personal 
representative  of  a  plaintiff  who  died  pending 
the  suit  cannot  revive  the  same.'**  Other  decisions, 
however,  are  to  the  e<mtrary.*'^ 

[$  448]  (3)  Defendant  or  His  RepresenUUves— 


!n  trespass  to  try  title  instituted  by 
her  husband,  when  the  widow  Is  the 
sole  devisee  and  legatee  under  the 
husband's  will,  which  cuts  off  his 
children,  and  which  names  no  ex- 
ecutor, and  when  there  la  no  necessity 
for  an  administration  of  the  estate  of 
the  husband.  Tarbrough  v.  De 
Martin,  28  Tex.  Civ.  A.  276,  67  SW 
177. 

35.  Jones  V.  Miller,  86  Wish.  499, 
77  P  811  (action  by  widow  for  muti- 
lation of  deceased  husband's  body ; 
her  son  and  executor  not  entitled  to 
be  substituted  and  continue  the 
action). 

36.  Klnsie  v.  Rleley,  160  Va.  709, 
42  SB  872. 

37.  Norman  v.  Goode,  113  Ga.  121, 
38  SE  817.  See  also  McXulta  t.  Hunt- 
ington. 62  App.  Div.  267,  70  NTS  897. 

38.  McLaln  v.  Parker,  88  Kan.  717, 
129  P  1140. 

39.  U.  S.  RfeV.  St.  (1878)  J  •66. 

40.  Kropff  V.  Potb,  19  EW.  200. 

41.  Ala.— Batre  v.  Ause,  6  Ala.  178. 
Hawaii. — Hagoon  v.  Pioneer  Mill 

Co..  17  Hawaii  169. 

Kan. — McLain  v.  Parker,  88  Kan. 
717,  129  P  1140. 

Mo. — Rogers  t.  Tucker,  04  Mo.  240, 
7  SW  414. 

N.  T.— Dickinson  v.  Oliver,  112  App. 
Dlv.  806.  99  NTS  432. 
See  also  Infra  9  457. 
Walvev  of  objections  to  procssfllngs 
to  revive  see  Infra  S  566. 

43.  Reynolds  v.  Quaely,  18  Kan. 
361;  Schell  v.  Devlin.  82  N.  T.  333; 
.Hale  v.  Shannon,  58  App.  Dlv.  247,  68 
NTS  803;  Moore  v.  North  Carolina  R. 
Co.,  74  N.  C.  628.  Compare  Barribeau 
V.  Brant,  17  How.  (U.  S.)  43,  IE  L. 
ed.  34. 

4S.   BttttB  V.  De  Selding,  81  App. 


Div.  161,  80  NTS  799  (holding  that 
under  Code  Civ.  Proc  9  757,  provid- 
ing that  on  the  death  of  a  sole  plain- 
tiff, if  the  action  survives  the  court 
must  allow  the  action  to  be  continued 
by  his  representative,  and  9  756.  pro- 
viding that  on  a  transfer  of  interest 
the  action  may  be  continued  by  the 
orl^nal  party,  and  the  general  pro- 
vision that  an  action  must  be  brought 
by  the  real  party  In  interest,  where 
the  assignee  of  a  claim  for  work  and 
labor,  after  commencing  an  action 
thereon,  assigned  the  claim  and  sub- 
sequently died,  It  was  proper  to  con- 
tinue the  action  in  the  name  of  the 
administrator  of  the  first  assignee); 
Sheldon  v.  Havens.  7  HowPr  (N.  T.) 
268  (holding  that  In  case  of  a  transfer 
of  plaintiffs  Interest  in  the  subject 
of  the  action  it  is  optional  with  the 
court,  on  plaintiff's  death,  whether  or 
not  to  allow  the  assignee  to  be  sub-* 
stituted  and  the  action  continued  in 
his  name;  and,  on  the  application,  de- 
fendant should  be  heard  and  his  Inter- 
ests taken  Into  account);  McCafTerty 
V.  Pennsylvania  R.  Co.,  193  Pa.  339,  44 
A  436,  74  AmSR  690  and  note  (hold- 
ing that  an  action  for  personal  In- 
juries, commenced  by  the  injured 
person,  although  assigned  by  him.  Is 
properly  continued,  after  his  dMith, 
by  his  administrator,  the  person 
designated  by  Act  April  16,  18S1,  9  IS, 
providing  for  the  survival  of  8u€h 
actions). 

44.  Rogers  v.  Adrlance,  22  HowPr 
(N.  T.)  97.  See  Brown  v.  Fletcher, 
140  Fed.  639. 

45.  McNulta  V.  Huntington,  62  N. 
T.  App.  Div.  267,  70  I^TS  897  (hold- 
ing that  under  Code  Civ.  Proc  S  756, 
providing  that  in  case  of  a  transfer 
of  interest  tlcip  action  mar  b«  <9on- 
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(a)  Death  before  Decree.  It  is  a  general  rale,  in 
tlie  absence  of  a  statute,  that  where  a  suit  abates 
by  the  death  of  a  party  before  &  decree  or  decretal 
order  is  made  by  which  defendant  becomes  entitled 
to  an  interest  in  the  farther  continuance  of  the 
suit,  neither  he  nor  his  representatives  can  have 
it  rerived;  since  no  one  can  be  oompelled  to  com- 
mence, renew,  or  revive  a  suit  against  another.*** 

449]  (h)  Deatii  after  Decree.  The  mle  is  oth- 
erwise, however,  after  a  decree  or  decretal  order, 
since  the  ri^ts  of  the  parties  are  then  aseertoined. 
In  sQch  ease  plaintiff  and  defendant  are  eqaally 
entitlel  to  the  benefit  of  the  decree,  and  either  has 
a  right  to  revive."  Where  the  situation  of  a  suit 
is  soeh  that  defendant  as  well  as  complainant  has 
the  right  to  havcktit  revived,  the  court  will  direct 

tlnued  by  the  original  party,  vnlesa 
the  court  directs  the  person  to  whom 
the  interest  1^  transferred  to  be  sub- 
stituted In  tbe  action,  and  i  767, 
declaring  that  In  eUe  of  the  death  of 
a  sole  plaintiff.  If  the  cause  of  action 
survives,  the  court  must,  on  motion, 
allow  tha  action  to  be  continued  by 
plalnUlTs  representative  or  successor 
in  interest,  an  action  can  be  revived 
and  continued  in  the  name  of  an 
assignee  of  the  foreiern  administrator 
of  a  deceased  party  plaintiff,  since 
the  assignee  Is  a  successor  In  interest, 
■within  the  meaning  of  the  code) ;  Dock 
T.  South  Brooklyn  Saw  Mill  Co..  6 
NTCivProc  144  (holding  that  In  an  ac- 
tion to  foreclose  a  mortgage  where 
plaintiff  died  before  the  cause  was 
(rled.  a.nd  thereafter  one  A  moved  to  be 
substituted  as  plaintiff  on  proof  that 
plaintiff  died  testate,  that  his  will 
was'  probated  in  a  foreign  state,  that 
the  executrix,  who  was  sole  legatee 
under  the  will,  had  qualified  and  had 
assigned  the  mortgage .  to  A,  the 
motion  should  be  granted).  See  also 
Robinson  v.  Brisbane,  7  Hun  (N.  Y.) 
ISO  {a.ff  67  N.  T.  606]  (where  it  ap-' 
pear«d  that  after  Judgment  of  fore- 
closure and  before  sale  plaUitlff  died 
and  his  executor  assigned  the  judg- 
ment,  and  it  was  held  that  the  as- 
signee was  properlT'  allowed  to  file 
a  suppleinental  oomplalht  to  oarry  the 


that  if  complainant  does  not  procure  it  to  be  re- 
vived within  a  specified  time  defendant  sball  be  at 
liberty  to  file  a  bill  of  revivor.*'  Representatives  of 
the  complainant  have  the  first  right  to  revive.^" 

Interest  in  proaecntion  of  auit  essential.  It  ia 
essential,  however,  in  order  that  a  defendant  may 
revive,  (hat  he  shall  have  an  interest  in  the  far- 
ther prosecnticm  of  the  suit."**  He  cannot  revive 
a  suit  where  his  only  object  is  to  dissolve  an  injunc- 
tion,"^ or  to  recover  damages  for  the  procuring  of 
a  temporary  injunction,  which  hu  been  dissolved, 
the  usual .  undertaking  having  becoi  given  to  pro- 
cure the  injunction.*' 

Decree  to  account.  After  a  deeree  to  aocount,  de- 
fendant or  his  representative  has  an  interest  in  the 
further  continuance  of  the  suit,  and  may  aecord- 


]ndnn«nt  Into  afEact). 

e&  U.  B^Brown  v.  Fletcher,  140 
Fed.  S39. 

Ud. — QrllSth  ▼.  Bronan^  1  Bland 
S47. 

N.  J. — Benson  v.  Wolverton,  16  N. 
J.  Eq.  110;  Peer  v.  Cookerow,  13  N. 
J.  Bq.  136. 

X.  T. — Lilvermore  v.  Bainbrldge,  49 
K,  Y.  12B;  Republic  v.  Reeves,  40  N. 
T.  Super.  316;  Keene  v.  La  Farge,  14 
N.  Y.  Super.  471;  KIssam  v.  Hamil- 
ton, 20  HowPr  S69:  Harrington  v. 
Becker.  2  Barb.  Ch.  75;  Soulllard  v. 
DIas.  9  Paige  393;  McDermott  v.  Mo- 
Govn,  4  Eavr.  592. 

Va. — Hove  v.  Pierce,  1  Wash,  212. 

W.  .Vs.— Held  v.  Stuart.  20  W.  Va.  882. 

(a]  BtstenMBt  of  rule. — "The  gen- 
eral rule  Is  strict,  that  before  a  de- 
cree or  a  decretal  order  by  which  a 
defendant  becomes  entitled  to  an  In- 
terest In  the  further  continuance  of 
the  milt,  neither  he  nor  his  repre- 
sentatives oan  sustain  a  bill  of  re- 
TlTor.  And  It  was  formerly  held  that 
he  could  not  do  so  even  after  decree, 
rxcept  in  the  single  case  of  a  decree 
to  account.  (Anon.,  t  Atk.  692.)  It 
Is  now  established,  however,  that 
after  a  decree  the  suit  may  be  revived 
at  the  instance  of  a  defendant,  or 
kls  representatives.  If  the  complain- 
ants, or  those  who  represent  them, 
select  to  revive  It.  CWllllanu  v.  Cooke, 
10  Vea.  407;  Howard  v.  Schwedes.  12 
Idem.  816 ;  Gordon  v.  Bertram;  1 
Utr.  B«0.  154:  Finch  t.  XiOrd  V?ln- 
dielsea.  1  Sq.  Ca.  Abr.  S.)  Tha  re- 
TlMd  statutes  have  given  some  rights 
to  the  defendants,  and  to  the  survivor 
of  several  defendants.  In  the  revival 
o!  suits,  which  they  did  not  before 


possess.  (See  2  R.  S.  185.  i  118  to 
131.)  But  none  of  those  provisions 
appear  to  extend  to  the  case  of  an 
abatement  by  the  death  of  a  sole  de- 
fendant, or  of  all  the  defendants  In 
tbe  suit,  before  he  or  they  .have  ob- 
tained an  interest  In  the  further 
prosecution  of  such  suit,  by  a  decree, 
or  by  a  decretal  order  under  which 
some  right  has  been  acquired."  Soull- 
lard V.  Diss,  9  Paige  (N.  T.>  t9t.  394. 

[bl  On  the  deaOk  ot  ons  of  sereral 
dszimdants  It  devolves  on  plaintiff,  and 
not  on  the  other  defendants,  to  causa 
a  substitution  of  the  proper  repre- 
sentative. Wilkltwon  V.  Vordermark. 
32  Ind.  A.  633,  70  NE  63S. 

47.  Md.— Ridgely  v.  Bond,  18  Md. 
433;  Glenn  v.  Clapp,  11  Gill  A  J.  1. 

N.I  J. — Benson  v.  Wolverton,  16  N. 
J.  Eq.  110;  Peer  v.  Cookerow,  13  N.  J. 
Eq.  136. 

N.  T.— Haletead  v.  Cockcroft,  40  N. 
T.  Super.  519;  Anderson  v.  White.  10 
Paige  676;  Soulllard  v.  Dlas,  9  Paige 
398;  Rogers  v.'Patereon,  4  Paige  409; 
Felt  v.  Billot,  Hopk.  86 ;  McEMrmott  v. 
McGown.  4  Sdw.  592. 

Tenn. — Tipton  v.  Tipton,  118  Tenn. 
691,  104  SW  237;  Thompson  v.  Hill.  6 
Terg.  418. 

■W.  Va.— Brfd  V.  Stuart,  «0  W.  Va. 
882. 

'  Ehig. — Gordon  v.  Bertram,  1  Merlv. 
154,  35  Reprint  682;  Devaynes  v.  Mor- 
ris. 1  Myl.  &  C.  213,  13  EtegCh  213,  40 
Reprint  356;  Horwood  v.  SchmedeV. 
12  Ves.  Jr.  311,  33  Reprint  118;  Wil- 
liams v.  Cooke.  10  Ves.  Jr.  406,  82 
Reprint  903.  See  also  Whitehear  v. 
Hughes,  Dick.  283,  21  Reprint  277 
(holding  that  If  a  plaintiff  flies  a 
bill  to  revive,  and  neglects  to  do  so, 
defendant  may  be  -allowed  to  revive 
and  carry  on  the  decree  under  plain- 
tifTs  bill). 

"After  a  decree,  the  detendants.  as 
well  as  the  plaintiffs,  are  entitled  to 
a  bill  of  revivor;  and  although  origin- 
ally the  right  appears  to  have  been 
restricted  to  those  cases  in  which 
the  defendant  had,  or  was  supposed 
to  have,  a  beneficial  interest  in  the 
decree,  yet  it  Is  now  well  settled  that 
if  the  defendant  or  his  representative 
have  an  Interest  In  the  further  pros- 
ecution of  the  suit,  thto  suit  may  be 
revived  at  hts  Instance.  1  Mltford's 
PI.  by  Jeremy,  79.  and  note  q:  Lord 
Stowell  v.  Cole.  S  Vem.  319  (Ralthby's 
ed.,  note  1) ;  Horwood  v.  SchmedA, 
12  Ves.  311.  *The  good  sense  Is  when 
the  defendant  can  derive  a  benefit 
from  the  further  proceeding,  he  may 
revive,  unless  there  is  a  general  rule 
against  IL'  Williams  v.  Cooke,  10 
Ves.  106.  A  defendant's  right  of  ap- 
peal cannot  be  defeated  by  the  com-, 
plainant's  death  after  the  decree.  He 
has  the  same  Interest  to  revive  after 
the  decree  that  the  complainant  had 
before,  vis.,  the  maint«iance  of  his 
Just  rights.  It  was  at  one  time 
deemed  necessary,  where  the  suit 
abated  after  the  appeal  was  taken,  to 
revive  the  suit  In  the  court  below; 
the  practice  now  is  for  the  appellate 
tribunal  to  make  the  order.  1  Danloll's 


Pr.  1648."  Peer  v.  Cookerow,  13 
N.  J.  Eq.  136,  137.  And  8«e  Ridgely 
V.  Bond.  18  Md.  483;  Anderson  v. 
White,  16  Paige  (N.  Y.)  675;  Pendle- 
ton v.  Fay,  3  PalgeJN.  T.)  205  note; 
Thompson  v.  HLll,  6  Terg.  (Tenn.)  418; 
Reid  V.  Stuart,  20  W.  Va.  882. 

[a]  Objsot  of  revtvov  Oafend- 
aat;  parties. — "The  object  of  revivor 
by  a  defendant  Is  merely  to  substan- 
tiate the  suit,  and  to  bring  before  the 
Court  the  parties  necessary  to  see  to 
the  execution  of  the  decree,  and  to  be 
the  objects  of  Its  operation,  rather 
than  to  litigate  the  claims  made  by 
the  several  parties  In  the  original 
pleadings,  except  bo  far  as  they  re- 
main undecided.  Parties  to  the  orig- 
inal decree,  who  can  neither  execute 
the  decree  nor  be  the  objects  of  Its 
operation,  are  not  necessary  or  prop- 
er parties  to  the  bill  of  revivor." 
Danlell  Ch.  PL  &  Pr.  (6th  Am.  ed> 
1540.  See  also  Peer  v.  Cookerow,  18 
N.  J.  Eq.  136. 

[b]  BlU  of  rsvlvoT  so  oonaUlsroft 
uthonffh  stylsd  a  pstttlon.— -If  a  de- 
fendant In  a  proper  case  flies  what 
he  styles  a  petition,  but  which  has 
in  It  alt-  the  allegations  which  It 
would  be  necessary  to  make  In  a  bill 
of  revivor,  and  prays- that  the  oause 
may  be  revived  in  the  names  of  the 
proper  representatives  of  the  deceased 
pialntlfT,  the  court  will  regard  this  as 
a  bill  of  revivor.  Reid  v.  Sttuirt,  20 
W.  Va.  882. 

48.  Anderson  v.  White,  10  Paige 
(N.  T.)  575;  Quackenbush  v.  Leonard, 
10  Paige  (N.  T.)  131;  Pendleton  v. 
Fay,  8  Paige  (N.  Y.)  205  note;  I^g- 
gett  V.  Dubois,  2  Paige  (N.  T.)  211. 

43.  Pell  V.  Elliot,  Hopk.  (N.  Y.) 
86  (where  the  suit  abated  by  the 
Veath  of  complainant  after  a  decretal 
order  establishing  a  right  In  favor  of 
one  of  the  defendants,  and  defendant 
filed  a  bill  ot  revivor  within  twenty 
days  after  the  abatement,  and  before 
the  executrix  of  the  former  com- 
plainant appeared  to  have  proved  the 
will,  and  It  was  held  that  the  repre- 
sentatives of  the  complainant  had  the 
first  right  to  revive,  and  a  reasonable 
time  for  that  purpose  should  be 
allowed).  _  _ 

50.  Peer  v.  Cookerow,  13  N.  J.  Bq. 
186;  Anderson  v.  White,  10  I^lge  (N. 
■sy  B76;  Thompson  v.  Hilt.  B  Terg. 
(Tenn.)  418;  Horwood  v.  Schmede8,12 
Ves.  Jr.  811,  83  Reprint  118. 

61.  Thompson  v.  Bill,  6  Terg. 
(Tenn.)  418;  Horwood  v.  Schmedes,  IS 
Ves.  Jr.  311,  33  Reprint  118. 

63.  Orissler  v.  Stuyvesant,  1  Hun 
(N.  T.)  116,  3  Thomps,  &  C.  756.  In 
this  case  plaintiffs,  In  February,  1872, 
on  procuring  a  temporary  Injunction, 
gave  the  usual  undertaking.  In  No- 
vember, 1872,  Judgment  was  rendered 
for  defendant  on  demurrer  to  the 
complaint.-  In  March,  1873,  defendant 
died,  and  his  executor  afterward  ap- 
plied for  an  order  to  revive,  and  for 
a  refermoe  to  ascertain  the  damages 
sustained  by  the  injunction.  It  was 
held  that  there  was  no  necessity  for 
an  o^er  reviving  the  action,  as  de- 
Digitized  by  V^OOg  IC 
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ingly  revive  the  suit  in  case  of  its  abatement  by 
the  death  of  a  party." 

Bevivor  for  purpose  of  appeal.  It  has  been  held 
that  a  defendant  having  a  heneficial  interest  may 
exhibit  a  bill  of  revivor  for  the  sole  purpose  of 
appealing  from  a  decree."* 

[$  450]  (c)  By  Statute.  Under  t'he  statutes  of 
Bome  jurisdictions  it  is  held  that  the  privilege  of 
having  an  action,  brought  by  a  sole  plaintiff  against 
a  sole  defendant,  revived  after  the  death  of  either 
is  not  confined  to  plaintiff,  but  the  application  for 
such  revival  may  be  made  by  defendant  or  by  the 
personal  'representatives  of  a  deceased  defendant."* 

451]  (d)  Filing  of  Counterclaim."  Where  a 
defendant  has  become  an  actor  in  the  proceedings 
by  the  presentation  of  a  counterclaim}  he  or  his 
representatives  may  revive  the  suit  on  the  death 
of  a  party." 

452]  (e)  Filing  of  Gross  BiU.  And  the  fiUng 
of  a  cross  bill  by  a  defendant  may  entitle  his  per- 
sonal representatives  to  revive  the  suit '  on  his 
death." 

[$  453]    (f)  OompeUing  Revival  or  Dismissal. 

In  many  jurisdictions  the  rule  obtains  that  on  the 
failure  of  plaintiff  or  his  representatives  to  insti- 


tute proceedings  for  the  revival  or  continuance  of 
an  action  on  the  death  of  a  party,  defendant  or  his 
representatives  may  compel  the  institution  of  such 
proceedings  or  else  have  the  action  abiated  or  dis- 
missed." 

[$  454]  (4)  Special  Administrator.  Under  the 
statute  in  some  jurisdictions,  where  a  plaintiff  dies 
pending  suit,  the  court  before  which  the  cause  is 
pending  may  appoint  'a  special  adftiinistrator  to 
conduct  the  suit. 

455]  (6)  Where  Defendant  Is  a  Personal  Rep- 
resentative of  Plaintiff.  On  the  death  of  plaintiff 
pendfng  suit  and  the  qualification  of  defendant  as 
an  executor  of  his  estate,  the  action  may  be  revived 
and  continued  by  the  coexecutor."  And  where  one 
of  several  defendants  in  a  cbaacery  suit  becomes 
administrator  of  complainant  on  his  death  pending 
suit,  and  voluntarily  suggests  the  death  of  com- 
plainant, the  case  may  be  revived  in  his  name  as 
administrator."  / 

[§  456]  (6)  Oodefendant  The  legal  representa- 
tive of  a  deceased  defendant  cannot  be  substituted 
at  the  instance  of  another  defendant  having  no  in- 
terest in  the  litigation  adverse  to  that  of  the  de- 
cedent." 


fendant'a  executor  coald  obtain  all 
his  rights  by  brlnerlnsr  an  action  on 
the  undertaking. 

53.  Md. — Griffith  V.  Bronaucch,  1 
Bland  547. 

N.  J. — Peer  v.  Cookerow.  13  N.  J. 
Eq.  136. 

N.  T, — Halstead  v.  Cookcroft,  40  N. 

T.  Super.  519. 

Tenn. — Thompson  v.  Hill,  5  Terg. 
418. 

W.  Va.— Held  v.  Stuart,  20  W.  Va. 
382. 

Eng. — Anonymous,  3  Atk.  691,  26 
Beprlnt  1197;  Devaynoa  v.  Morrla,  1 
Myl.  &  C.  213,  13  BngCh  213.  40 
Keprlnt  3K6:  Stowell  V.  cola,  2  Vera. 
<:h.  219>  23  Reprint  742;  Horwood  v. 
Schmedes,  12  V«B.  Jr.  311,  8S  Reprint 
118. 

54.  Peer  v.  Cookerow.  18  N.  J. 
Sq.  136.  Where  there  Is  a  decree 
against  a  defendant,  and  the  suit 
then  abates  by  the  death  of  the  ad- 
verse party,  defendant  cannot  appeal 
from  such  decree  until  the  suit  Is 
revived.  Such  defendant  has  there^ 
fore  a  right  to  revive  the  suit  In  case 
the  adverse  party  neglects  to  revive 
for  the  pQrpose  of  enabling  him  to 
appeal  If  he  has  no  other  remedy, 
and  an  appeal  will  lie.  Anderson  v. 
White.  10  Paige  (N.  T.)  575.  And 
see  Johnson  v.  Bates,  82  Ark.  284, 
101  SW  413  (representative  may  con- 
tinue appeal). 

G5.  Strauss  v.  Merchants'  Loan, 
«ta,  Co.,  119  til.  A  588  (holding, 
under  the  Illinois  statute,  that  defend- 
ant, or  the  executor  -or  administrator 
of  a  deceased  defendant,  In  a  replevin 
ault  may  move  to  compel  the  sub- 
stitution of  the  personal  representative 
of  the  deceased  sole  plaintiff  In  such 
suit,  the  rlRht  to  compel  such  substitu- 
tion not  being  limited  to  the  repre- 
sentatives of  plaintlfE)  ;  Plerson  v. 
Morgan,  44  Hun  (N.  T.)  517  (ex- 
plaining and  distinguishing  Llvermore 
V.  Bainbrldge,  49  N.  Y.  125,  decided 
under  the  former  code  of  procedure, 
and  holding  that  under  the  different 
provision  of  Code  Civ.  Proc.  j  757, 
that  "In  case  of  the  death  of  a  sole 
plaintiff  or  a  sole  defendant.  If  the 
cause  of  action  survives  or  continues, 
the  court  must,  upon  a  motion,  allow 
or  compel  the  action  to  be  continued, 
by  or  against  his  representative  or 
successor  in  interest,"  the  privilege  of 
having  an  action  brought  by  a  sole 
plaintiff  against  a  sole  defendant  re- 
vived after  the  death  of  defendant  Is 
not  confined  to  plaintiff  but  the  mo- 
tion therefor  may  b«  made  by  the  par- 


court  of  equity  defendant  cannot  com- 
pel revival  but  may  have  the  suit  lils- 
.'mlased);   Dlllard  v.  Central  Virginia 
Iron  Co.,   125  Fed.  157. 

Ga. — Anderson  v.  Cary,  89  Ga,  258, 
15  SE  S09. 

Ky.— Hu"ll  V.   Deatly,   7   Bush  687. 


sonal  representatives  of  the  deceased 
defendant).    And  see  Infra  (  463. 

B8.  Ssvivsi  tar  rmsseatatlTe  of 
deoeawd  plalBtUr  not  prsvaatsd  by 
plea  of  set-off  see  supra  |  445  text 
and  note  36. 

67.  Llvermore  V.  BalnbrldgGL  49  N. 
T.  125 :  Plerson  y.  Morgan.  44  Hun 
(N.  T.i  517. 

58.  Woolsey  V.  Livingston,  5  Johns. 
Ch.  (N.  Y.)  265  (holding  that  a  cross 
bill  filed  by  defendant  In  a  suit  to 
foreclose;  In  which  hie  prayed  relief 
against  the  mortgage  anu  also  against 


N.  €. — Coggins  v.  Plythe,  114  N.  C 
274,  19  8E  701. 

S.  C— Pamell  v.  Maner.  16  S.  C 
S48. 

Tex. — McCampbell  v.  Henderson,  50 
Tex.  601 ;  Beck  v.  Avondino,  20  Tex. 
Civ.  A.  380.  60  SW  207  ;  Tucker  Vi 
Bryan.  1  Tex.  A.  Civ.  Cas.  !  1167. 

W.  Va.— Gainer  v.  GalDw,  30  W.  Va. 
390,  4  SE  424. 

Wis. — Plumer  v.  McDonald  Lumber 
Co.,  74  Wis.  137,  42  NW  2B0. 

Eng. — Pearce  v.  Wrlgton,  84  Beav. 
268,    68    Reprint   365;   Chichester  v. 


a  Judgment  and  execution,  was  In  the  Hunter,  8  Beav.  491,  43  EngCh  491, 
nature  of  an  original  bill,  and  on  the  >49  Reprint  193;  Norton  v.  White,  2 
abatment  of  the  suit  by  the  death  of  r  DeG.  M.  &  G.  678,  51  EngCh  631  42 
defendant  his  representatives  were) Reprint  1037;  Hogan  v.  Morgan,  2 
entitled  to  revive  the  suit).  ,,„|Moiloy  417;  Adarason  v.  Ball.  Turn. 

Fletcher    140  &  r.  258,  12  EngCh  258.  37  Reprint 
Fed.  639    (holding  that  in  a  federal  1097. 


Ont.— Watson  v.  Watson,  6  Ont.  Pr. 

229. 

See  Hutchlngs  v,  EJddy,  6  Kan.  A. 
490,  50  P  944  (holding  that  where  a 
case  was  commenced  against  the  re- 
ceivers of  a  railroad,  and  afterward 
the  receivers  died,  and  a  receiver  de 


But  see  Treadway  v.  Pharis,  18  SW  I  bonis  non  was  appointed  as  their  suc- 


225.  18  KyL  787  (holding  that,  in 
proceedings  by  administrators  to  have 
their  decedent  subrogated  to  the  rights 
of  certain  Judgmont  creditors,  a  mo- 
tion to  strike  the  action  in  which  the 
judgment  was  rendered  from  the 
docket  because  no  revivor  has  been 
had  within  a  year  from  the  qualifica- 
tion of  the  administrator,  or  from  the 
time  the  action  could  have  been  re- 
vived, will  be  denied  where  all  the 
parties  to  such  action  are  still  living). 

Miss. — Germanla  F.  Ins.  Co.  v. 
Francis,  52  Miss.   467.   24  AmR  674. 

Kebr.— Hayden  v.  Huff.  62  Nebr. 
375,  87  NW  184  (holding  that  where 
en  action  is  not  revived  within  one 
year  from  the  time  an  order  of  re- 
vivor might  have  first  been  made,  and 
such  fact  is  made  to  appear  by  afH- 
davlt.  the  court,  under  Code  S  468. 
may  strike  the  cause  from  the  docket). 

N.  Y.— Holsman  v.  St.  John.  90  N. 
T.  461;  Llvermore  v.  Bainbrldge.  49 
N.  T.  125;  Johnson  v.  Elwood.  15 
Hun  14  [rev  on  other  grounds  82 
K.  Y.  362];  Banta  v.  Marcellus.  2 
Barb.  373:  Keene  v.  La  Farge,  14  N. 
Y.  Super.  671.  16  HowPr  377;  William- 
son v.  Moore,  7  N.  Y.  Super.  647; 
Jarvis  V.  Pelch,  14  AbbPr  46;  Chap- 
man V.  Foster.  15  HowPr  241:  Craw- 
ford V.  Whitehead,  CodeRepNS  346; 
Harrington  v.  Becker,  2  Barb.  Ch.  76; 
Pells  V.  Coon,  H(VK.  4G0:  Fell  T. 
aniiot,.Hopk.  86. 


cessor,  and  no  attempt  was  made  to 
substitute  or  revive  the  action  in  the 
name  of  the  receiver  de  bonls  non  for 
more  than  a  year  after  his  appoint- 
ment, a  motion  to  abate  the  action  for 
the  reason  that  It  had  not  been  re- 
vived would  be  sustained).  And  see 
New  Hampshire  Banking  Co.  v.  Ball, 
57  Kan.  812,  48  P  137  (holding  that 
if  by  lapse  of  time  the  action  cannot 
be  revived.  It  abates,  and  any  rights 
that  have  been  acquired  by  virtue  of 
the  pendency  of  the  suit  will  be  lost 
to  plaintiff). 

[a]-   Waiver  of  right  to  dismissal. 

—In  McKey  v.  Torry,  28  Miss.  78  It 
was  held  that  failure  to  make  a  mo- 
tion to  have  a  discontinuance  of  the 
cause  entered  because  two  terms  of 
the  court  had  elapsed,  after  a  part)''s 
death  was  suggested,  before  the  ad- 
ministrator became  a  party  to  the 
suit,  and  proceeding  to  trial  on  the 
merits,  waives  the  right  to  have  the 
case  dismissed. 

ea  Mangum  v.  Cooper,  28  'Ark. 
268 ;  Masterson  v.  Brown,  61  Towa 
422.  1  NW  791  (holding  that  a  special 
administrator  of  a  deceased  plaintiff 
in  an  action  for  personal  injuries  may 
be  substituted  to  prosecute  the  action). 

61.  McGregor  v.  Mc(3regor,  3G  N 
T.  218. 

ea.  Smith  v.  PatUson.  46  Miss.  SI  9. 
^J^^  JamMon  v.  BarUett,  68  Nebr. 
6S8,  S8  NW  UQ. 
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457]  b.  In  ActioiiB  Affecting  Fenonal^.  As 
a  general  rule,  if  a  suit  is  in  respect  of  the  person- 
alty of  s-deeeased  plaintiff,  and  the  cause  of  action 
surrives,  the  personal  representatives  of  deceased, 
and  not  the  ban,  next  of  kin,  devisees,  or  l^tees, 
are  the  proper  persons  to  revive  or  continue  the 
suit.** 

WaiTer  and  estoppoL  But  if  defendant  eonsents 
or  fails  to  object  properly  to  a  revival  or  continu- 
ance of  the  action  in  the  name  of  the  heir  or  heirs 
at  law  instead  of  the  personal  representatlTe,  the 
defect  is  waived  and  be  cannot  afterward  eon^dain 
on  this  groond."" 

Tlu  interwt  of  a  creditor  suing  to  settle  an  es- 
tate devolves  upon  his  personal  representative  on 
his  death.*" 


Foraclosnre  of  mortgage.  An  aetion  to  foreclose 
a  mortgage  is,  on  the  death  of  a  sole  plaintiff,  prop- 
erly revived  in  the  name  of  his  executor  or  admin- 
istrator." 

458]  clnActiottBAffectingSealty— (1)  Eject- 
meat  and  Other  Actions  Affecting  TiOe.  Since  the 
title  to  real  estate  vests  in  the  heir  or  devisee,  and 
not  in  the  executor  or  administrator,  the  general 
rule  is  that  an  action  of  ejectment,  trespass  to  try 
title,  or  other  action  affecting  the  title  should  be 
revived  or  continue^  on  the  ^th  of  a  plaintiff,  in 
the  name  of  his  heirs  or  devisees,  and  not  in  the 
name  of  his  personal  representatives.""  "An  ex- 
eontor  or  adnumstrator  cannot  come  in  and  prose- 
cute a  suit  unless  he  w/w  in  a  condition  to 
commence  a  like  suit,  if  it  had  not  been  begun  by 


M.  U.  S.— BarHeUe  v.  Bettmao.  199 
Fed.  8S8 ;  The  Margaret-B.  Roper,  10« 
Fed.  741.  45  CCA  678;  Melius  v. 
Thompson,  1ft  F.  Ca&  N<K  9,405,  1 
aur.  125. 

AJa. — Thompson  v.  Lee.  81  Ala^  S92 ; 
Batre  v.  Atue,  5  Ala.  173. 

Ark. — Tharp  v.  Paige,  71  Ark.  842. 
T4  SW  296  (holding  that,  although 
there  are  exceptions  to  the  general 
rule  that  a  civil  action  should  be  re- 
vived and  prosecuted  In  the  name  of 
the  personal  representatives  of  a  de- 
ceased plalntUI,  the  mere  fact  that  a 
person  Is  the  devisee  under  the  will 
uf  a  deceased  plaintiff  will  not  entitle 
Fuch  person  to  oe  substituted  as  plain- 
tiff, instead  of  the  executor,  over  the 
objections  of  defendants)  ;  Martin  v. 
Tyree,  41  Ark.  814;  Orace  v.  Neel, 
41  Ark.  1«6 ;  Moland  Z<eecb.  10  Ark. 
&04. 

III. — McLean  County  Coal  Co.  v. 
Long,  91  111.  617. 

Ind. — Columbian  Relief  Fund  Assoc 
v.  Walker,  26  Ind.  A.  26,  69  NE  SB. 

Iowa.— In  re  Wiltsey,  122  Iowa  423, 
98  NW  294  (death  of  contestant  of 
will  disposing  of  personal  estate  only). 

Kan. — ^Mcl^n  v.  Parker,  88  Kan. 
717.  129  P  1140  (executor  of-  plaintiff 
In  action  on  foreign  Judgment)  ;  Bex- 
road  V.  Johnaon.  4  Kan.  A.  888,  46 
F  1008. 

Ky. — ^HnU  V.  DeaUy,  7  Bush  687  ; 
HogKina  v.  Toler,  1  Bush  192 :  Meek 
r.  Eaty,  S  J.  J.  Marsh.  829;  Klncart 
r.  Sanders,  2  A.  K.  Hanh.  28 ;  RuBsell 
V.  Craig;.  3  Bibb  877. 

Me.— Valoittne  v.  Norton,  80  Me. 
194. 

Md. — Hawkins  v.  Chapman,  36  Md. 
S3 ;  Glenn  v.  Smith.  17  Md.  260. 

Mass. — Clark  v.  Lancy,  178  Mass. 
460.  69  10S4;  Putnam  v.  Putnam, 

4  Pick.  139. 

Mich.:— I^urned  v.  ^Ilcox,  4  Mich. 

Mo^ — Mualck  v.  Kansas  City,  etc.,  R. 
Co.,  114  Mo.  309,  21  SW  491 ;  Rey- 
bum  V.  Mitchell,  106  Mo.  366,  16  SW 
SS2,  27  AmSR  860 :  Rogers  v.  Tucker, 
»4  Mo.  346,  7  SW  414 ;  Roberts  v. 
Nelson,  86  Mo.  21 ;  Baker  v.  Crandall, 
71  Mo^  684.  47  AmR  126;  Sutter  v. 
Lackmann.  89  Mo.  91 :  Clark  v.  Hanni- 
bal, etc.,  R.  Co.,  36  Mo.  202;  Brewing- 
ton  V.  Stephens,  81  Mo.  38;  Kingsbury 
T  Lane,  21  Mo.  116;  Carltsle  V.  Raw- 
lings,  18  Mo.  166. 

Nebr. — Rakes  v.  Brown,  34  Nebr. 
S94.  51  NW  848 ;  Pox  v.  Abbott,  12 
Xebr.  828.  11  NW  808 ;  Hendrlx  v. 
Rieman.  6  Nebr.  821. 

N.  H.— Miles  V.  HIICB.  82  N,  H.  147, 
'«4  AmD  362. 

K,  Y. — Emerson  v.  Bleakley,  2  Abb. 
t>ec^  22 ;  Robinson  v,  Brisbane,  7  Hun 
189  raff  67  N.  Y.  606J  ;  Peru  v.  Reeves, 
40  N.  T.  Super,  816. 

X.  D- — SYIese  V.  Friese,  12  N.  T>. 
12.  95  NW  446. 

Oh.— Black  V.  HIU,  29  Oh.  St.  86  ; 
Welton  T.  Williams,  26  Oh.  St.  472; 
Iiham  T.  Buckeye  Stave  Co.,  26  Oh. 
Clr.  Ct.  167. 

Or. — Mor^ijr  t.  Tineon,  64  Or,  658. 
11«  P  687. 

Wis. — TarboK  V.  Ftench,  17  Wis. 
161;  Stcirtieia  r.  Hasor.  26  Wis,  683. 

[1  a  J.-16] 


[aj    "PersoBal  npreMntetlTei^  In 

the  statute  providing  for  revival  of 
actions  means,  in  the  case  of  actions 
in  relation  to  personalty,  executors 
and  admlnlstratCH's,  and  does  not  in- 
clude those  who  take  as  sole  residuary 
legatees.  Murphy  v.  Tlllaon.  64  Or. 
568.  130  P  637. 

[b]  A  laase  for  a  tem  of  years, 
being  a  mere  chattel  interest,  goes  to 
the  administrator  upon  the  death  of 
the  Intestate  and  ttot  to  the  heirs,  and 
therefore  a  suit  respecting  It  Is  prop- 
erly revived  In  the  name  of  the  ad- 
ministrator. Sutter  T.  Lackmann,  89 
Mo.  91. 

[c]  Honer  asMsad.  On  the  death 
of  plaintiff  pending  an  action  by  him 
for  a  mere  m«iey  demand,  the  action 
should  be  revived  by  the  administrator 
and  not  by  the  heir.  Martin  ▼.  Tyree, 
41  Ark.  314. 

[d]  BtrVtTlii  Wbrnt  plaintiff  In 
an  action  of  replevin  dies  Intestate, 
the  executor  or  administrator  of  his 
estate,  and  not  the  heir.  Is  the  person 
In  whose  name  the  action  must  De  re- 
vived. Rexroad  v.  Johnson,  4  Kan,  A. 
833,  46  P  1008;  Kingsbury  v.  Lane, 
21  Uo.  116. 

[e]  BeeoTC^  of  eazptas  on  fore- 
«ilomx«  ■aia.^-In  Cope  v.  Wheeler,  41 
N.  Y.  808.  It  was  held  that  an  action 
brought  by  a  mortgage  agslnst  a. 
mortgaged  to  recover  a  surplus  arising 
after  foreclosure  and  sale  may,  on  the 
death  of  plaintiff,  be  continued  In  the 
name  of  nis  administrator. 

[f ]  Beaolaalon  of  eomtraet  fo>  sale 
of  timber^Where  defendant  by  fraud- 
ulent representations  procured  a  con- 
tract to  enter  on  certain  land  and 
remove  the  timber  therefrom,  an  ac- 
tion for  the  rescission  of  the  contract 
and  to  recover  the  timber  removed 
from  the  premises,  on  refunding  the 
money  paid,  survives  to  the  personal 
representatives  of  the  deceased  owner 
of  the  land  with  whom  the  contract 
was  made,  and  not  to  devisees  of  the 
land.  Isham  v.  Buckeye  Stave  Co., 
25  Oh.   Clr.  Ct   167.  ' 

[g]  Action  by  tmstee  of  axpreas 
tmst. — ^An  action  brought  by  the 
trustee  of  an  express  trust  may  be  re- 
vived in  the  name  of  the  administra- 
tor where  no  successor  under  suchr 
trust  has  been  appointed.  Reybum  v. 
Mitchell,  106  Mo.  866,  16  SW  692,  27 
AmSR  860  felt  Mauldin  v.  Armistead. 
14  Ala.  702]. 

[h]  BevlTOT  by  hslrs  when  no 
personal  representative. — In  Tennessee 
It  Is  provided  that  "If  no  person  will 
administer  on  the  estate  of  a  deceased 
plaintiff  or  defendant,  the  suit  may 
be  revived  by  or  against  the  heirs  of 
the  decedent."  Annot.  Code  (1896) 
I  4671  ;  Campbell  v.  Hubbard,  11  Lea 
6 ;  Brown  v.  Rocco,  9  Helsk.  187 ; 
Boyd  V.  Titser,  6  Coldw.  568. 

[1]  Za  admualtr— A  suit  for  col- 
lision, brought  on  twhalf  of  the  owners 
of  vessel  and  cai^o  by  the  master,  is 
one  In  which  the  cause  of  action  sur- 
vives the  death  of  the  libelant;  and 
where  he  has  given  bond  binding  him- 
self and  his  heirs  and  legal  representa- 
tives to  abide  the  judgment  of  (he 
court,   and  pay  the  costs  adjudged 


against  him,  on  his  death  pending  an 
appeal,  his  administrator  may  be  sub- 
stituted in  his  stead.  The  Margaret 
B.  Roper,  106  Fed.  741,  45  CCA  578. 

[J]  Death  of  foraton  plaintiffs 
Under  Oh.  Rev.  St.  (1908)  It  4993, 
5164,  where  an  action  was  brought 
by  a  citizen  of  France  against  a  citi- 
zen of  Ohio,  to  recover  personal  assets, 
and  plaintiff  died  pendegle  lite,  the 
action  was  revivable  only  by  his  ad- 
ministrator, and  not  by  his  helr& 
Barrielle  v.  Bettman,  199  Fed.  888. 

65.  Magoon  v.  Pioneer  Mill  Co.,  17 
Hawaii  169 ;  Rogers  v.  Tucker,  94 
Mo.  346,  7  SW  414  (holding  that, 
where  plaintiff  In  an  action  to  have  a 
deed  of  trust  given  him  declared  a 
prior  Hen  died  pending  suit,  there 
should  have  been  a  revival  in  the 
name  of  his  administrator ;  but  where 
the  amended  petition  set  out  the  death 
of  the  original  plaintiff  and  alleged 
that  plaintiffs '  therein  were  his  only 
heirs  at  law,  and  no  objection  was 
made  by  demurrer  on  the  ground  of 
defect  of  parties  plaintiff,  the  defect 
was  thereby  waived).  See  supra  f  446 
text  and  note  41. 

[a]  affebt  of  Imvtoper  joinder  of 
neraonal  Mpreseatattvea  and  batea^ 
In  Batre  v.  Auze,  6  Ala,  178,  It  was 
held  that  after  the  death  of  a  com- 
plainant. In  a  bill  by  a  vendor  of  land 
to  enforce  his  lien,  his  personal  rep- 
resentatives, and  not  his  heirs,  are  the 

r>per  persons  to  revive  the  bill,  hot 
both  join  Uie  Irrwularity  cannot  be 
first  raised  oa  error. 

66.  Duff  V.  Combs,  132  Ky.  710,  117 
SW  259 

67.  Van  Brocklin  v.  Van  Srocklln. 
17  App.  DIv.  226.  46  NTS  541. 

68.  U.  S.— Miller  v.  Ahrens,  150 
Fed.  644  (holding  that  where,  in  a  suit 
to  quiet  title,  complainant  claimed  as 
residuary  legatee  under  a  will  and 
died  pendente  lite,  whereupon  her 
daughter  filed  a  blU  of  revivor,  alleging 
that  she  was  the  sole  devisee  and  sole 
heir  at  law  of  her  mother.  It  was 
immaterial  to  her  right  of  revivor 
whether  she  took  as  devisee  or  heir 
at  law)  :  Melius  v.  Thompson,  16  F. 
Cas.  No.  9.406.  1  Cliff.  125. 

Ala. — Jenkins  v.  Bramlett,  181  »A.]a. 
697,  82  S  676:  Pearson  v.  King;  99 
Ala.  125,  10  S  019  ;  Rowland  v,  Ladlga, 
21  Ala.  9 ;  Jordan  v.  Abercromble,  IB 
Ala.  580. 

Alaska. — Fox  v.  Mackay,  1  Alaska 
329 

Ark.— Martin  v.  Tyree,  41  Ark.  814; 
Grace  v.  Neel,  41  Ark.  165. 

D.  C. — Webb  v.  Janvey,  9  App.  41. 

Fla. — Gould  V.  Carr,  38  Fla.  623.  15 
S  259,  24  LRA  130.  Compare  Whlt- 
lock  V.  wniard,  18  Fla.  166. 

111.— Mintken  v.  Marlin,  66  III.  13  ; 
Funk  V.  Stubblefleld.  62  III.  406. 

Ky. — Louisville  v.  Hexagon  Tlle- 
Waik  Co.,  103  Ky.  552,  45  SW  667. 
20  KyL  236;  Klncart  v.  Sanders,  2 
A.  K.  MarGh,  26;  Jameson  v.  Smith, 
4  Bibb  307;  Russell  v.  Craig,  3  Bibb 
877. 

Md. — Hawkins  v.  Chapman,  86  Md. 
S3:  Glenn  v.  Smith,  17  Md.  880; 
James  v.  Boyd,  1  Harr.  A'  O.  1. 

Masa.— ^o(diuusen^^  BufMlc  Aiv. 
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his  testator  or  intestate. '  In  some  states,  however, 
by  statute,  the  personal  representatives  are  the 
proper  parties  to  continue  the  action;^**  and  a  will 
may  create  in  the  executor  a  title  to  the  land  which 
will  authorize  him  to  prosecute  the  suit/*  And 
where  it  is  sought  to  recover  damages  for  the  mesne 
|»oflt8  as  well  as  the  labds,  the  personal  repre- 
lentatives,  as  well  as  the  heirs  or  devisees,  are 
proper  and  neceBsary  parties  in  order  to  revive  the 
suit." 

Bevival  by  all  of  betn  not  necessary.  It  has  been 
held  that  where  a  sole  plaintiff  in  an  action  of 
ejectment  dies  it  is  not  necessary  that  the  suit  be 
reyived  in  the  names  of  all  bis  heirs  at  law,  and 
it  is  not  error  to  allo^  the  suit  to  be  revi^d  and 
prosecuted  by  a  part  of  his  heirs," 

Bank.  8  Allen  87 ;  Ferrin  v.  Kenner; 
10  Mete.  294;  Holyoko  v,  Haridns,  9 
nclc  869. 

Mleb.— Cook  V.  Bertram.  88  Uldu 
S68.  48  NW  48. 

Mo.— Brewlngton  v.  Stephana,  31  Mo. 
88;  Fine  v.  Oray,  19  Mo.  83. 

Nebr. — Rakes  v.  Brown,  84  Nebr. 
104.  SI  NW  848. 

N.  J. — I^aanlng  v.  Cole,  8  K.  J.  Eq. 
W. 

N.  T.— More  v.  .Deyoe,  it  Hun  808. 
Oh.— VaU«7  R.  Co.  -V.  Bohm.  29  Ob. 
St.  C83. 

Pa.— Ballantlne  v.  Negler.  lU  Pa> 

476,  27  A  1061.  ^ 
Tenn. — Campbell    v.    Hubbaro,  11 

W.  Va.— Cunntaighazn  v.  Sam,  SI 
"W.  Va.  440. 

Wis.— Jones  Oimhani.  80  Wis.  6. 
49  NW  122. 

See  Kanunan  v.  XyHaur,  etc.,  Lum- 
ber Co.,  48  Ind.  A.  672,  88  HE 
348. 

■wTlTal  of  aotlon  of  «]eottaant  oa 
death  of  plalntIC  see  supra  J  391. 

tal  Writ  of  rlffht. — In  Taylor  v. 
Blghtmire,  8  Leigh  (35  Va.)  468,  It 
was  held  that  a  writ  of  right  should 
be  revived  In  the  names  of  the  devisees 
on  the  death  of  demandant  pending 
the  action. 

[bj  Aotloa  of  nnlairfnl  ontcy  anA 
fletefasr  Whrrr.  pending  an  action 
of  unlawful  entry  and  detainer,  plain- 
tiff dies,  the  action  may  be  revived 
In  the  name  of  his  heirs  at  law  or 
devisees.  Cunningham  t.  Sayre,  21 
W.  Va.  440. 


Tenant  by  curtesy.  Although  a  husband,  on  the 
death  of  his  wife  leaving  children,  becomes  entitled 
to  the  possession  of  her  real  estate  as  tenant  by 
the  curtesy,  he  cannot  properly  be  substituted,  on 
her  death,  as  sole  plaintiff  in  an  action  of  ejectment 
commenced  by  her,  as  his  right  to  the  possession 
does  not  devolve  upon  him  by  her  death,  but  be- 
comes consunamate  thereby,  and  is  created  by  opera- 
tion of  law.'* 

459)  (2)  Becorery  of  Damages.  If  plaintiff 
die  pending  a  suit  for  the  recovery  of  damages  for 
injuries  done  to  his  land,  the  suit  may  and  should 
in  most  jurisdictions  be  revived  by  his'  personal  rep- 

460]  (3)  Partition.  On  the  death  of  plaintiff 
pending  a  suit  for  partition  the  suit  must  as  a 


[c]  A  Stat  oomin«so*A  by  »  tenant 
at  will  under  the  Massachusetts  statute 
against  a  person  holding  premises 
■without  Tight  abates  by  the  death  of 

ElalntlS  and  cannot  be  prosecuted  by 
Is  executor.    Ferrin  v.  Kenney,  10 
Mete.  (Mass.)  294. 

rd}  Sabrtltntloa  of  personal  rep- 
MMtttattve  not  prejudltdal.— In  Cook 
V.  Bertram,  88  Mich.  866.  49  NW  42 
It  was  held  that  the  substitution  of 
an  administrator  to  prosecute  in  eject- 
ment on  the  death  of  plaintiff  was 
not  prejudicial  error.  But  see  Jenkins 
V.  Bramlett,  181  Ala.  697,  S2  S  676 
(holding  that  where,  on  the  death 
of  plaintiff  In  ejectment,  the  action 
was  revived  "In  the  name  of  [L.  W. 
B.],  executor  of  the  estate  of  JEL  A. 
B.J,  deceased,  as  party  plalntUC,"  the 
revivor  was  In  the  name  of  L.  W.  B. 
personally,  and  not  as  executor,  and 
unless  ha  had  an  interest  In  the  lands 
as  heir  or  derlsee  be  could  not  re- 
cover than).    ,  , 

[el  XBfut  ImIbk— ^Vhere  the  lessor 
of  plaintiff  in  ejectment  died  pending 
the  action,  and  his  heirs  at  law  were 
made  parties  in  his  place  without  ob- 
jection, it  was  held  that  It  was  not 
competent  for  defendant  to  defeat  the 
action  by  giving  evidence  that  one  of 
the  heirs  was  an  infant  when  she 
was  made  a  party,  and  that  evidence 
that  she  was  an  Infant  at  the  time 
'  of  the  trial  would  not  entitle  defendant 
to  a  verdict  against  the  other  heirs 
who  were  of  full  age.   James  v,  Boyd, 

garr.  ft  O.  (M<£)  1. 
]  Jolaas*  of  «iaoir^-On  the 


death  of  plalntur  In  an  action  to  re- 
cover real  property  It  Is  not  necessary 
that  the  widow  should  join  In  the 
petition  of  the  heir  for  leave  to  con- 
tinue the  suit  or  be  made  party  to 
the  subsequent  proc«edlnff  until  her 
dower  is  assigned.  Ash  v.  Cook,  8 
AbbPr  (N.  T.)  S89. 

Tg]  Aotlom  to  kaAsiad  against 
wUej  snbstltnttoa  of  ohlUrea  os 
deata  of  hnataatL^^ut  where  a  peti- 
tion for  spedflo  performance  was 
brought  by  a  husband  aminst  his  wife. 
It  tKong  prayed  that  defendant  be  re- 
quired to  execute  and  deliver  a  deed 
conveying  to  plaintiff  certain  described 
land  alleged  to  have  been  formerly 
conveyed  to  defendant  to  secure  the 
payment  of  a  certain  debt  due  to  de- 
fendant from  plaintifT,  which  debt  was 
alleged  to  have  been  fully  paid,  it  was 
held  that,  upon  the  death  of  the  hus- 
band, the  children  of  the  decedent  could 
not  be  made  parties  plalntirt,  so  that 
the  suit  might  proceed  In  their  names 
agalndt  the  widow,  althou^  there  was 
no  administration  and  no  debt  against 
the  estate ;  and  the  court  erred  in  this 
case  in  holding,  over  proper  and  timely 
objections,  that  the  cnlldren  should  be 
made  parties  plalntirr  and  the  suit 
proceed  In  their  names.  The  reason 
given  was  that  the  widow  was  not 
only  a  coheir  with  the  children,  but 
one  having  peculiar  rights  and  inter- 
ests In  the  property  not  shared  by 
them,  such  as  the  right  to  a  year's 
support,  to  have  dower  assigned,  or 
to  claim  a  particular  share  of  the 
property,  which  rights  and  interests 
were  such  that  she  could  not  effec- 
tually assert  them  in  such  a  proceed- 
ing. McNalr  V.  Brown,  189  Oa.  71, 
76  SB  676. 

[h]  Fenoa  "nest  la  laterest-"— 
If  a  tenant  in  tall  institutes  ejectment 
for  land  and  dies  pending  {he  suit, 
the  child  and  next  heir  In  tall  Is  such 
"person  next  In  Interest"  as  may  be 
substituted  as  party  plaintiff.  Schoe- 
maker  v.  Hulniagle,  4  Watts  ft  8. 
(Pa.)  487. 

[11  Pamliaser  at  exeentlen  — lo.  ■ 
In  Hamilton  v.  Homer,  46  Miss.  878, 
It  was  held  that  the  purchaser  at  ex- 
ecution sale  of  the  title  of  plalntlfF 
in  a  pending  action  of  ejectment,  who 
has  died.  Is  not  the  "legal  representa- 
tive" of  plaintiff  within  the  meaning 
of  Miss.  Code  art  26,  which  provides 
that  in  such  actions  the  legal  repre- 
sentative of  the  deceased  plaintiff  may 
be  substituted,  and  the  action  proceed. 

[j1  Snooewors  to  tltle.r--In  James 
v.  Burnett,  10  Wend.  (N.  Y.)  640,  It 
was  held  that  partln  succeeding  to 
the  title  at  a  plaintiff  In  ejectment 
dytng  after  issue  joined  and  before 
verdict  may  be  substituted. 

6>.  Per  Shaw,  C.  J.,  in  Ferrin  v. 
Kenney.  10  Mete.  (Mass.)  294,  296. 

70.  Williams  v.  Savannah,  etc.,  R. 
Co.,  94  Ga.  640,  20  SE  487.  Compare 
Wilson  v.  Kirkland.  172  Ala.  72,  66 
S  174.  See  Elxecutors  and  Adminis- 
trators [IS  Cyo  947  et  seq]. 

[a]  aseot  of  snbrtltntlon  of  belrs. 
—But  In  WlUlanu  v.  Savannah,  etc., 
R.  Ca,  94  Oa.  640.  20  BS  487,  It  was 
held  that,  although  the  personal  rep- 


resenutlves  of  a  plaintiff  in  eject- 
ment who  dies  pending  the  suit,  and 
not  his  heirs,  are  the  proper  persons 
to  succeed  him  in  the  suit.  Where  the 
heirs  have  been  made  parties  by  order 
of  court,  they  may  recover  tC  the  per- 
sonal representatives  could  bad  ttiey 
been  made  parties. 

71.  Webb  v.  Janney,  9  App.  (D.  C.) 
41.  See  Executors  and  AdminlstratorB 
[18   Cyc  947]. 

72.  Wilson  V.  Kirkland.  172  Ala. 
72,  66  S  174  :  Evans  v.  Welch.  6S  Ala. 
260 ;  E!x  p.  Swan,  23  Ala.  192 ;  In  re 
State,  7  Ala.  469.  See  also  Roberts  v. 
Nelson,  86  Mo.  21  (holding  that  where 
the  Widow  dies  pending  an  action  of 
ejectment  by  her  for  the  recovery  of 
possession  of  the  man^dcoi  house  and 
messuages,  the  suit  may  be  revived  in 
the  ntmie  of  her  administrator,  and 
recovery  be  had  for  rents  and  profits, 
by  way  of  damages,  to  the  time  of  her 
death).  But  see  Means  v.  Associate 
Reformed  Presb.  Church,  8  Pa.  93 
(holding  that  on  the  death  of  plaintiff 
In  ejectment  after  recovery,  ah  action 
for  the  recovery  of  mesne  profits  which 
accrued  during  the  pendency  of  the 
action  of  ejectment  should  be  brought 
In  the  name  of  the  heirs). 

T8.    Punk  V.  Stubblefleld,  62  HL  405. 
74.    Welch  V.  Lynch.  30  App.  (D. 
C)  122. 

76.  Ala. — Southern  R.  Co.  Cowan, 
129  Ala.  677,  29  S  986. 

Ind. — Seymour  v.  Cummlna,  119  Ind. 
148.  21  NB  649;. 

Iowa. — Conklln  v.  Keokuk.  78  Iowa 
348,   36   NW  444. 

Mo. — Clark  V.  Hannibal,  etc,  R.  Co., 
36  Mo.  202. 

N.  C. — ^Maat  v.  Sapp,  140  N.  C.  533. 
63  SE  860.  6  LRANS  879,  111  AmSR 
864  f executor  or  administrator  and 
not  heir)  ;  Rowe  v.  Cape  Fear  Lumber 
Co..  138  N.  C.  438,  45  SE  830  (hold- 
ing that  where  one  of  two  plaintiffs 
in  trespass  died  pending  the  action, 
his  devisee  could  not  be  made  a  party 
and  recover  In  his  stead,  but  bis  ad- 
ministrator must  be  joined)  :  Dobbs  v. 
OuUidge,  20  N.  C.  68  ;  McPhereon  v. 
Sequlne,  14  N.  C.  163. 

Oh. — Union  Sav,  Bank,  etc,  Co.  v. 
Western  Union  Tel.  Co.,  79  Oh.  St. 
89.  86  NE  478,  128  AmSR  676  and 
note. 

Va. — Upper  Appomattox  Co.  v.  Hard- 
Ings,  11  Oratt.  (62  Va.)  1. 

[a]  Trespass  ^nare  olannun  trmglt. 
—The  action  of  trespass  quare  elausum 
fregit  is  purely  a  personal  action 
sounding  wholly  in  damages,  and.  if 
permitted  to  survive  the  person  damt 
aged,  survives  to  his  executor  or  ad- 
ministrator. It  cannot  be  revived  by 
the  heir  or  devisee  of  the  persoa 
injured.  Dobbs  v.  Oidlldge,  20  N.  C 
197 ;  McPherson  v.  Sequlne^  14  N.  C: 
153, 

[b]  Intarfensee  with  eaeemrat. 

—In  Matthews  v,  Delaware,  etc.. 
Canal  Co..  29  Hun  (N.  T.)  427,  it 
was  held  that  an  action  to  recover  for 
Interference  with  an  easement  may  be 
revived  and  continued  by  the  personal 
rj^resentatlves  of  the  deceasM  plain- 
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be  revived  or  contiztsed  in  the  name  of  his  heirs 
or  devisees  and  not  in  that  of  his  personal  repre- 
sentatives,^* ezoept  80  far  as  the  suit  is  for  the 
recovery  of  the  rents  and  profits.'^  But  in  a  proper 
cue  the  suit  may  be  revived  in  the  name  of  the 
graatAe  of  the  deceased  plaintiff's  heir  at  law  as 
his  snceessor  in  interest,"  or  in  the  nanw  of  a  sur- 
viving hnaband  entitled  to  an  estate  for  life  as 
tenant  by  the  enrtesy." 

[i  461]  (4)  Enforcemant ofTmdor's UcaL  On 
the  death  of  complainant  in  a  bill  to  enforce  a 
vendor's  lien  on  land  his  personal  representatives 
are  the  proper  persona  to  revive,  and  not  the  heirs.'" 

li  4621  (6)  Redemption  from  Hortgace.  On  the 
death  of  the  mortgagor  an  action  to  redeem  from 
the  mortgage  may  be  continued  by  the  person  who 
succeeded,  by  the  mortgagor's  d^atb,  to  his  inter- 
est in  the  mortgaged  premises.*^ 

[(  463]  (6)  B«d«mption  from  Tax  Sale.  The  ex- 
ecutor of  a  mortgagee  of  real  estate  may  revive 
a  suit  commenced  by  the  mortgagee  to  redeem  the 
property-  from  a  tax  sale  which  occurred  while  tfa'e 
property  was  owned  by  the  mortgagee.'* 

[4  464]  (7>  Action  to  Set  Aside  Deed.  Where, 
pending  an  action  by  the  guardian  of  an  incom- 
petent to  set  aside  a  deed  by  the  incompetent  and 
for  waste  committed  by  the  grantee,  the  incompe- 
tent dies  leaving  no  debts,  the  administrator  should 
Dot.be  substituted  as  plaintiff,  as  the  right  to  sue 
to  set  aside  the  deed  passes  to  the  heir.*" 

[$  465]  (8)  Besdssion  of  Oontract  for  Sale  of 
Land.    If  complainant  dies  pending  a  suit  for  the 


rescission  of  a  contract  for  the  sale  of  lands  the 
suit  should  be  revived  in  the  name  of  the  heirs 
and  not  of  the  personal  representatives,"*  except 
where  personalty  is  also  involved,**  or  where  by 
statute  the  personal  representative  is  given  the 
right  to  possession  of  the  real  as  well  as  the  per- 
sonal estate  of  the  decedent.^ 

[i  466]  (9)  Spadflc  Ferformaiica  of  Oontract  for 
Sale  or  Leua  of  Land.  Whrare  a  suit  for  the  ape- 
eifio  perfonnanee  of  a  oontract  to  convey  land 
abates  by  the  death  of  plaintiff,  his  heirs  at  lav 
or  devisees  are  proper  parties  to  revive  the  suit." 
On  the  other  hand,  however,  it  has  .been  held  that, 
where  a  vendor  of  land,  having  tendered  a  saffieient 
deed,  files  a  biU.for  specific  performance,  and  dies, 
his  executor  may  revive  without  joining  the  heir." 
And  where  plamtifl  dies  pending  suit  to  enforoe 
specific  {wrfonnance  of  a  contract  to  make  a  lease, 
his  adnunistrators  should  be  made  parties  to  a 
bill  of  revivor.** 

[$  467]  d.  la  Actiona  Affecting  Both  Realty  and 
Personalty.  If  a  suit  is  in  respect  of  both  the  per- 
sonalty and  the  realty  of  a  deceased  plaintiff  it 
should  be  revived  in  the  names  of  both  the  heirs 
'or  devisees  and  the  personal  representatives.*** 

[$  468]  e.  On  Deatlt  of  Nominal  Plaintiff.  It  has 
been  held  that  on  the  death  of  the  nominal  plaintiff 
after  the  name  of  the  beneficial  plaintiff  has  been 
stricken  from  the  declaration,  the  suit  is  properly 
continued  by  the  substitution  of  the  nominal  plain- 
tiff 's  personal  representatives.'^  And  a  suit 
commenced  by  an  assignor  for  the  use  of  the  as- 


[c1    Tioettflliiga  vnOar  KHI  Aot^ 

In  Massachusettfl,  on  tlie  death  of  com- 
plainant pending  proceedlnsa  under 
the  Mill  Act.  the  administrator  of  his 
estate  nay  M  admitted  to  proBecute 


the  complaint  and  recover  «uch  dam- 
he  might  have  recovered.  I>ar- 
Blacfcatone  Mfg.  Co.,  16  Gray 


llnr 

18f. 


[dj    Hi  however,  a  cause  of 

actlDzi  for  an  Injury  to  real  estate 
paEses  to  the  owner's  heirs.  Texas, 
elc^  it  Co.  V.  Smith.  «B  Civ.  A.  861, 

7B.  Greeley  t.  Hendrlelra,  St  .Pla. 
3«s,  2  8  B20:  Whltlock  v.  Wlllard,  18 
Fla.  16« :  Richards  v.  Richards,  136 
Mass.  1 26 ;  McCosker  v.  Boady,  1  Barb. 
Ch.  (N.  T.)  329  [aff  1  N.  T.  814, 
HowAppCas  480].  ^ 

[a1  infant  imrlm—. — Where  a  bill 
for  partition  Is  tiled  and  complainant 
fubsequently  dies,  and  hla  devisee 
thereupon  files  a  bill  to  revive  and 
continue  the  proceedings  In  the  original 
sulu  it  Is  no  objection  to  this  last 
mi  tha.t  the  devisee  is  an  infant  and 
therefore  incapable  of  commencing  an 
original  suit  for  the  partition  of  lands. 
VcCosker  v.  Brady,--'  1  Barb.  Ch. 
329  [air  1  N.  T.  814  How.  App.  Caa. 

^^■itrTlval  of  Bnlta  for  partition  see 

*Hofrman  v.  Tredwell.  6  Paige 
fX.  T.)  808.  See  also  Ruffners  v. 
Lewis.  7  Leigh  (84  Va.)  720,  80  AmD 
513  (where  It  appeared  that  after  a 
decree  ascertaining  the  rights  of  plaln- 
ima  In  respect  to  certain  land,  and 
After  partition  made  and  a  conveyance 
directed  to  A  of  the  moiety  sued  for,  A 
iied.  and  it  was  held  that,  as  the  suit 
vas  then  proceeded  In  for  the  lands 
and  profits  only  to  which  the  execu- 
tors of  A  were  entitled,  it  was  proper 
to  revive  It  In  their  names,  and  not  in 
the  names  ot  the  helni  of  A>. 

TB.  Cheney  V.  Baakln,  87  Hlsc.  609. 
SI  XTS  283. 

7».  Dnke  v.  Abel.  57  Misc.  371,  109 
SYS  682  (holding  that  where  a  husband 
as  committee  of  his  wife,  an  incom- 
petent, taoiight  partition,  and  pending 
fiw  actton  the  wife  died,  and  the  hus- 


band was  entitled  to  an  estate  for 
life  in  the  real  property  as  tenant  by 
the  curtesy,  he  was  aitltled  to  an  order 
reviving  the  action  under  Code  Civ. 
Proc.  I  767,  allowing  the  action  to  be 
continued  by  him  as  successor  in  Inter- 
est to  his  wife). 

80.  Batre  v.  Auze.  6  Ala.  178:  Meek 
V.  Ealy.  2  J.  J.  Marsh.  (Ky.)  829. 

81.  Morrow  v.  Jtmei^  41  Nebr.  867, 
60  NW  869. 

la]  meviTal  by  hslrs. — In  Putnam 
V.  Putnam,  4  Pick.  (Mass.)  138,  It 
was  held  that  where  a  bill  in  equity 
to  redeem  mortgaged  premises  is 
abated  by  the  death  of  complainant, 
his  heirs  may  revive  the  suit.  And  in 
Sutherland  v.  Rose,  i7  Barb.  (N.  Y.) 
144,  It  was  held  that  on  the  death  of 
a  mortgagor.  In  a^  action  by  him  for 
the  cancellation  and  satisfaction  of  the 
mortgage,  the  heirs,  and  not  the  per- 
sonal representatives,  are  the  proper 
parUflB  to  continue  Uie  action,  as  the 
heirs  alone  have  an  interest  In  the 
satlsfacUon  of  the  mortgage  and  in  the 
right  to  redeem.  See  also  Smith  v. 
Manning,  9  Mass.  482  (holding  that 
the  executor  of  a  deceased  complain- 
ant In  a  bill  to  redeem  was  not  en- 
titled to  prosecute  the  bill). 

83.  Clark  v.  Lancy,  178  Mass.  4S0, 
E9  NE  1034. 

83.  Kamman  v.  D'Heur,  etc..  Lum- 
ber Co..  43  Ind.  A.  672.  88  NE  848. 

84.  Webb  v.  Janney,  9  App.  (D.  C.) 
41 ;  Huston  v.  Noble,  4  J.  J.  Marsh. 
(Ky.\  130 ;  Klncart  v.  Sanders,  2  A  K, 
Marsh.  (Ky.)  26.  See  also  Scott  v. 
Scott.  8  B.  Mon.  (Ky.)  2  (holding  that 
where  a  father  conveyed  land  to  his 
son  on  condition  that  he  should  main- 
tain his  parents  during  their  life,  and 
the  father  afterward  brought  an  action 
to  cancel  the  deed,  on  hla  death  the  bill 
should  be  revived  In  the  name  of  his 
widow  and  heirs). 

85.  Roberta  v.  Hoskins,  4  SW  36,  9 
KyL  85.    And  see  infra  I  467. 

BesolBsion  of  ooatraot  for  sale  of 
ttmber  see  supra  |  467  note  64  [f1. 

se.  Subera  V.  Jones.  20  S.  D.  628, 
108  NW  26  (holding  that  under  Rev. 
Ciode  Civ.  Proc.  I  81.  deolarliur  that  In 
case  of  ttw  death  of  a  par^  to  an 


action  surviving  the  action  may  be 
continued  by  his  representatives,  an 
action  for  the  cancellation  of  a  deed 
is  properly  continued  on  plalntllTB 
death  by  his  executor,  who  Is  entitled 
to  the  possession  of  decedent's  real 
property  until  the  estate  Is  delivered 
over  by  order  of  court  to  the  devisees). 

87.  Cone  v.  Cone,  118  Iowa  468, 
98  NW  686;  Quackttibush  v.  Leonard. 
9  Paige  (N.  Y.)  384.  See  also  NevlU 
T.  JEtentselL  89  Ark.  389  (holding  that 
to  a  suit  for  the  specific  performance 
of  the  covenants  <a  a  title  bfmd  tha 
helra  of  the  obligee  are.  after  his 
death  pending  the  suit,  necessary  jmuv 
ties  plaintiff). 

88.  Danltis  v.  Brodle^  8  Bdw.  (N. 
Y.)  378. 

88,  Reynolds  v.  Btartc  County,  E  Oh, 
204. 

90.  Grace  v.  Neel,  41  Ark.  165: 
Smith  v.  Uosby,  8  Bibb  (Ky.)  283  ; 
Roberts  v.  Hoskins,  4  BW  86,  9  KyL 
SS;  Owlngs*  Case.  1  Bland  (Md.)  370. 
17  AmD  811 :  Lannlng  V.  Cote,  6  N.  ^ 
Eq.  102. 

XJectmeat  and  reeorery  of  mesne 
profits  see  supra  I  468. 

Partitloa  and  reoOTerr  of  rents  and 
profits  see  supra  j  460. 

[a]  Zand  and  rents. — ^Upon  the 
death  of  a  plaintiff  In  a  suit  In  equity 
for  lands  and  rents,  the  suit  should 
be  revived  In  the  name  of  his  heirs 
and  also  of  his  administrator  in  con- 
sideration of  the  tatter's  right  to  pos- 
session for  the  payment  of  debts.  Qrace 
v.  Neel,  41  Ark.  .166. 

[b]  Besdssloii  of  pnrohase  and 
canosllatlon  of  notes. — in  Roberts  v. 
Hoskins,  4  SW  85,  9  KyL  86.  an  action 
was  brought  to  enforce  notes  given 
for  the  purchase  money  of  land,  and 
the  vendee,  who  had  only  a  title  bond, 
set  up  a  defect  In  the  title  and  by 
cross  petition  claimed  a  rescission  of 
the  purchase  and  a  cancellation  of 
the  notes,  but  died  before  the  trlal.^ 
It  was  held  that  the  action  should 
have  been  revived,  not  only  la  the 
name  of  his  administrator,  but  also  in 
the  names  of  his  heirs. 

81,  Kats  V.  Uoestfnger,  110  111. 
872. 
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signee  may  be  continued,  on  the  death  of  the  as- 
signor, in  the  name  of  his  representative.^"  In 
some  states,  however,  on  the  death  of  the  nomi- 
nal plaintiff,  the  action  need  not-  be  revived  in 
the  name  of  his  representative,  but  may  be  con- 
tinued in  the  name  of  the  real  plaintiff.*^ 

[$  469]  f.  On  Death  of  One  or  More  of  Several 
Pla^tifEs — (1)  In  General.  If  there  be  two  or  more 
plaintiffs  and  one  or  more  of  them  die,  and  the  en- 
tire cause  of  action  survives  to  the  survivor  or  sur- 
vivors, the  action  may  proceed  in  the  name  of  the 
survivor  or  survivors  "without  a  revival  as  to  the 
deceased  plaintiff  or  plaintiffs.**  And  in  snch  ease 
it  has  been  held  to  be  improper  to  join  theirepre- 
sentatives  of  the  deceased  as  coplaintiffs  with  the 
survivor  or  survivors."  Where,  however,  the  cause 
of  action  sun'ives  to  the  representatives  of  the  de- 
ceased, the  action  may  be  revived  or  continued  in 
the  names  of  the  survivors  and  the  representatives 
of  the  deceased.^ 

[$  4701  (2)  Suit  by  Partnership.  In  a  suit  by 
partners  in  favor  of  the  partnerahio  and  relating 
to  partnership  affairs,  if  one  or  more  &f  the  part- 
ners die  it  is  neither  necessary  nor  proper'  to  revive 
the  suit  in  the  name  of  the  personal  representatives 

WllBon,   26   ni.  A. 


of  the  deceased  partner  or  partners,  but  on  sugges- 
tion of  the  death  it  may  and  should  be  continued 
by  the  survivor  or  survivors."' 

471]  g.  On  I>eath  of  Party  Suing  in  Bepre- 
sentative  or  Of&cial  Capacity — <1)  In  OeneraL  As 
a  general  rule,  an  action  prosecuted  by  a  person 
in  a  representative  capacity  should  be  revived  ot 
continued,  on  the  death  of  such  person  pending  the 
action,  in  the  name  of  bis  successor  in  such  capac- 
ity." 

[$  472]  (2)  Suit  by  Officer.  Although  there  are 
some  decisions  to  the  contrary,  the  general  rule  is 
that,  where  a  public  officer  suing  in  bis  official  ca- 
pacity dies  pending  the  suit,  his  successor,  and  not 
his  personal  representative,  should  revive  or  con- 
tinue the  action."  But  it  has  been  held  that  this ' 
rule  does  not  apply  to  actions  by  deputies.^ 

[$  473]  (3)  Suit  by  Gnardian.  Where  a  bond 
<x  note  given  to  one  as  guardian  is  sued  on  in  his 
name,  and  he  dies,  the  suit  should  be  revived  in  the 
name  of  his  administrator  and  not  in  that  of  tlie 
minor  or  of  a  guardian  subsequently  appointed.' 
In  an  action  for  a  ward  by  his  guardian  for  dam- 
ages to  real  estate,  the  wafd  is  the  real  purty  in 
interest;  and  where  the  guardian  ^es  prior  to  its 


9a.  Phillips 
427. 

[al  A  solr*  .faolu  to  mtIt*  a 
Jtidffm*nt,  on  the  death  of  the  nominal 
plaintiff  In  the  Judgmeot,  must  Issue 
fn  the  name  of  such  plaintiff's  per- 
Bonat  representative.  Baker  v.  Ing:er- 
soll.  S7  Ala.  603. 

S3.  Bates  v.  Terrell,  7  Ala.  129 ; 
Smollkowskl  X.  I^lbe,  170  111.  A.  I8l  ; 
Moore  v.  lUce,  61  Tex.  S89;  Clark 
v.  Hopkins,  34  Tex.  138. 

■nrvlTal  of  MUon  see  supra  I  256. 

M.  Loni;  v.  Kansas  City,  etc.,  B. 
Co..  170  Ala.  636.  64  8  62 :  Roaser  v. 
Tlmberlake,  78  Ala.  162;  Hess  v. 
Lowrey,  122  Ind.  226.  23  KS  166.  1? 
AmSR  266.  7  LRA  80 :  Meek  v.  Run- 
ner, 8  Blackf.  (Ind.)  28;  Robinson  v. 
Plkevllle  Bank.  108  Ky.  889,  88  SW 
660.  S3  KyL  48:  Smith  v.  Ttersuson, 
8  Mete.  (Ky.)  484 ;  Barron  v.  BurrlU. 
88  Me.  68,  89  A  919 ;  Haven  v.  Brown, 
7  Me.  421.  22  AmD  208.  And  see 
Amett  V.  Williams,  226  Mo.  109.  126 
SW  1164  (Interest  terminating  at 
death).  See  alfo  supra  S  260  and  the 
cases  there  cited. 

[a]  Deatti  of  tMumt  br  the  ows 
toRT^— Where  the  aiibject  matter  of  an 
action  Is  real  property  and  the  heirs 
of  the  deceasea  owner  are  parties,  a 
formal  revivor  because  of  the  death  of 
the  owner  of  an  estate  by  the  curtesy, 
who  ts  a  coparty.  Is  not  necessary. 
Amett  V.  Wmiama.  226  Mo.  109,  125 
SW  11 64. 

95.  Rupert  v,  'Klaton.  86  Ala.  79  ;- 
Qregff  v.  Bethea,  fi  Port  (Ala.)  9 ; 
Oayle  v.  Avee.  4  Port.  (A!a.)  607; 
Be  bee  v.  Miller,  Minor  (Ala.)  864  ; 
BoBtwlck  T.  Williams.  40  IlL  113 ; 
Halraton  v.  Woode,  9  Leigh  (88  Va.) 
808. 

»6.  Watson  V.  White,  162  IH,  364. 
38  NE  B02  (holdinfT  that  where,  pend- 
ing a  suit  for  specific  performance, 
the  complainant  dies  testate,  and  It 
appears  that  the  Arm  of  which  he  was 
a  member  had  a  beneficial  interest  in 
the  contract,  it  was  proper,  on  reviv- 
al of  the  suit,  to  join  his  executors, 
devisees,  and  aurvivinji:  partner  as 
parties  complainant)  ;  Wilson  v.  Pax- 
ton,  2  A.  K.  Marsh.  (Ky.)  193  fhold- 
InR  that  where  one  of  the  Joint  obligees 
of  a  bond  died  during  the  pendency  of 
the  suit,  the  survivors  should  not  pro- 
ceed to  a  decree  without  rovivlns  the 
fcult  In  the  name  of  the  heirs  of  the 
deceased  complainant) ;  Cope  v. 
Wheeler.  41  N.  Y.  303  (holding:,  In  a 
loint  action  by  mortea^ors  to  recover 
for  surplus  money  arising  upon  a  fore- 
closure, that  on  the  death  of  one  of 
Olalntlfts  the  action  was  properlr  con- 


tinued in  the  name  of  the  surviving 
plaintiff  and  the  representative  of  the 
deceased  plaintiff).  And  see  Powell  v. 
Glenn,  21  Ala.  458  (holding  that 
where  one  of  several  coplaintiffs  in 
an  action  of  trover  dies  pending  the 
suit,  and  his  personal  representative 
Is  not  made  a  party,  the  objection  can 
only  avail  to  reduce  the  amount  of 
the  recovery). 

[a]  Tliw*  vi«mlMni  of  a  T<du- 
tanr  naluoorporatod  aaaocUtlon  sue 
at  law  as  Joint  contractors  and  one 
dies  before  Judgment,  the  cause  cannot 
be  dismissed  as  to  htm  and  revived 
in  the  name  of  the  others  without 
bringing  In  his  legal  representatives. 
O'Rourke  v.  Kelly  The  Printer  Corp., 
166  Mo.  A.  91.  135  SW  1011. 

ST.  Moore  v.  Terhune.  161  HI.  A. 
15B;  Robinson  V.  Plkevllle  Bank.  108 
Ky.  889,  6<  SW  6«0.  22  KyL  42 :  Hath- 
away V.  Stone,  (Mass.)  102  NE  461; 
Sweetser  v.  Fox.  (Utah)  134  P  699. 
And  Bee  BUpm  i  267. 

M.  See  the -cases  cited  in  the  fol- 
lowing sections.   And  see  supra  I  257. 

[a]  AaUoa  hj  aaatvaM  tm  Iwaaflt 
of  eraOlton—^n  executor  of  an  as- 
signee for  the  benefit  of  creditors  Is 
not  entitled  to  be  substituted  as  plain- 
tiff In  an  action  brought  by  the  de- 
cedent as  such  assignee  unless  such 
executor  has  been  substituted  as  as- 
signee. Stelnhouser  v.  Mason,  135  N. 
T.  636.  32  NB  69. 

99.  Gdrington  v.  Mathews,  30  Ark. 
666;  McDonald  v.  Algeo,  96  111.  A.  79 
(holding  that  the  statute  of  this  state, 
providing  that  when  an-  action  Is 
authorized  by  law  to  he  broueht  in 
the  name  of  a  public  officer,  and  such 
ofncer  dies  pending  the  suit,  such  suit 
mav  be  continued  fn  the  name  of  his 
successor,  is  exclusive,  and  no  one 
other  than  the  official  successor  of  the 
deceased  officer  can  be  substituted  as 
plaintiff)  :  Dickinson  v.  Oliver.  195  N. 
T.  238.  88  NE  44  faff  127  App.  Div. 
932.  Ill  NTS  11167 ;  Dickinfion  v. 
Oliver  112  App.  DIv.  806,  99  NTS  432; 
Orser  v.  Glenvllle  Woolen  Co..  60 
Barb.  (N.  Y.)  371,  11  AbbPrNS  85. 
See  supra  I  269. 

ral  Action  by  slierUrv— (1)  !■  New 
York  it  has  been  held  that  where  a 
sheriff  dies  pending  an  action  prose- 
cuted in  his  name  It  Is  not  proper  to 
substitute  his  personal  representatives 
or  the  claimant  for  whose  benefit  the 
action  la  brought,  but  the  successor  in 
office  of  the  sheriff  should  be  substi- 
tuted. Orser  v.  <3lenvllle  Woolen  Co., 
60  Barb.  rN.  Y.)  871,  11  AbbPrWS  86. 
But  in  Virginia  It  has  been  held  ,thBt 
where  a  snft  In  aqnitif  to  brouSht  by  a 


high  sheriff  against  his  deputy  for  a 
settlement  of  accounts  In  several  ad- 
ministrations which  has  been  commit- 
ted to  him,  and  which  had  gone  into 
the  hands  of  his  deputy,  on  the  death 
of  the  sheriff  the  suit  was  pro[«rly 
revived  in  the  name  of  his  personal 
representative  and  not  In  the  names 
of  the  representatives  of  .the  different 
estates  administered.  Tyler  v.  Nelson. 
14  Oratt.  (65  Va.)  214.  (2)  Under 
Code  Civ.  Proc  I  768,  providing  that 
where  an  action  or  eclal  proceeding 
Is  'authorized  or  directed  by  law  U> 
he  brought  by  or  In  the  name  of  a 
public  omcer  appointed  bv  virtue  of 
a  statute,  his  death  shall  not  abate 
the' action  or  proceeding,  but  the  same 
may  be  continued  by  bis  successor, 
1  189,  declaring  that  if,  when  a  new 
sheriff  qualifies,  the  otHce  of  the  former 
sheriff  Is  executed  by  his  under- 
sheriff,  he  must  comply  with  the 
provisions  of  the  title,  and  perform 
the  duties  required  of  the  former 
sheriff,  and  I  13S8,  declaring  that, 
where  the  sheriff  to  whom  an  execu- 
tion Is  delivered  dies  before  the  execu- 
tion Is  returned,  hla  undersherlff  shall 
proceed  on  the  execution  as  the  sheriff 
might  have  done,  where  a  sheriff  dies 
after  commencing  an  action  for  con- 
version of  property  levied  on,  the 
action  should  be  continued  by  his 
undersherlff  "as  undersherlff,"  or  "late 
undersherlff,"  by  substitution  or  other- 
wise, and  not  "as  sherifT' ;  f  766  being 
construed  to  apply  to  actions  brought 
under  statutory  authority,  rather  than 
those  authorized  at  common  law.  Dick- 
inson v.  Oliver,  195  N.  T.  238.  88  NE 
44  [aff  127  App.  Dlv.  932,  111  HYS 
11161. 

rb]    Action  by  tax  ooUeotor. — In 

Vermont,  where  a  tax  collector  dies 
pending  a  suit  commenced  by  him  for 
the  collection  of  taxes,  his  administra- 
tor may  be  substituted  as  plaintiff  and 
prosecute  the  suit  to  Judgment,  as  he 
sues  in  his  individual  and  not  In  ht9 
official  capacity.  Smith  v.  Blair,  67 
Vt.  668,  32  A  604. 

1.  Tucker  v.  Potter.  22  R.  I.  4.  46  A 
741  (holding  that  a  statute  providing 
that  no  action  pending  by  or  against 
any  officer  shall  abate  by  reason  of 
his  death,  but  his  successor  in  office 
shall  come  In  and  defend,  does  not 
preclude  -the  personal  representative 
of  a  deputy  sheriff  from  being  sub- 
stituted as  plaintiff  In  an  action  com- 
menced by  such  ofllcer  before  his 
death  upon  a  delivery  bond  running 
to  him,  since  a  deputy  sheriff  has  no 
successor  In  office). 

a.   Oodbold  v.  MegglBon,  18  Ala.  140. 
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final  determination,  the  action  ahonld  be  continued 
by  substitution  of  -a  next  friend  for  the  ward,  as 
provided  by  statute,  and  not  by  substitution  of  a 
special  administrator  of  the  deceased  guardian.^ 

4741  •  <4)  Suit  by  Next  Friend.  Where,  in  a 
suit  by  an  infant  by  his  next  friend,  the- next  friend 
dies,  the  court  may  continue  the  suit  by  appointing 
a  ^ardian  ad  litem  or  a  new  next,  friend.*  Or  if 
the  former  infant  has  attained  his  majority,  he 
may  himself  appear  and  continue  the  suit.°  A  next 
friend  may  sign  judgment  for  a  deceased  infant 
plaintiff  withont  inteoiYention  of  the  administra- 
tor.* 

[$  4751  (6)  Suit  by  Personal  Bepresentative.  As 
a  mie,  where  an  executor  or  administrator  brings 
an  action  in  his  official  capacity  and  dies  pending 
the  snit,  the  administrator  de  bonis  non  of  the  orig- 
inal decedent  or  other  successor  of  the  deceased 
representative  shoold  continue  the  suit.'  It  has 
been  Jield,  however,  that  the  suit  may  be  revived  or 
eontinu^  either  by  plaintiff's  executor  or  adminis- 
trator or  by  an  administrator  de  bonis  non  of  the 
OTiginal  decedent.^  Where  the  right  of  action  is 
one  aeeroing  to  plaintiff  individually,  the  suit  is 
properiy  revived  in  the  name  of  his  personal  rep- 
resentative^ olthoufji  plaintiff  may  have  deaoribed 


3.  SJIssoorl.  etc.,  R.  Co.  v.  Gentry, 
SI  Okl.  S79.  122  P  637. 

4.  Missouri  Pac  B.  Co.  v.  MofCatt, 
SO  Kan.  113,  SS  P  887,  72  AmSR  348 : 
Jjoae  V.  Behan,  19  Tex.  Civ.  A.  826. 
48  fw  5BS. 

Survival  of  nilt  see  supra  I  267. 

[a]  Proo««ainirH  in  ravlvor  are  not 
secessaiT  in  substltutiuK  a  new  next 
friend  for  one  who  had  previously 
acted  in  behalf  of  an  Infant.  MIsftourl 
Pac.  R.  Co.  V.  Moffatt^  60  Kan.  113,  65 
P  837.  72  AmSR  343. 

5.  Xuclcer  v.  Wilson.  68  Miss.  693, 
9  S  898  (holding  that  where  minora 
■who  have  sued  ny  their  next  friend 
attain  their  majority,  after  the  death 
of  the  next  friend  all  that  is  neces- 
tarj-  Is  for  complainants  t»  appear  as 
adults  and  prosecute  the  suit;  but  a 
Mil  of  revivor,  although  unnecessary, 
is  a  proper  mode  of  giving  notice  to 
the  court  and  adverse  parties). 

6.  Kramer  v.  Waj^mark,  U  R.  1 
Exch.  241. 

7.  Greer  v.  Howard,  41  Oh.-  St. 
S91 :  Bunker  v.  Taylor,  13  S.  D.  433, 
83  NW  665:  Stott  v.  Alexander,  2 
Sneed  fTenn.)  660  :  Jones  v.  Jonea, 
8  Humphr.  (Tenn.)  706  :  Bell  v.  Hum- 
|h^|p-.  8  W.  Va.  1.    And  see  supra 

[a]'  M&wl'nl  of  d«or— ^In  Owep  v. 
Cnraon.  S  Vem.  Ch.  287,  28  Reprint 
'iT.  it  was  held  that  where  an  admln- 
fstratcn-  obtains  a  decree  and  dies  the 
administrator  de  bonis  non  may  revive 
the  decree. 

fb]  aolra  nMlas  or  jndcnMnt;  m- 
vlval  131  aanw  of  atiUllmi^sa.  But 
tn  Crane  v.  Crane,  61  Ark.  287,  11 
5W  1.  It  was  held  that  where  an  ad- 
ministrator obtains  a  judgment  and, 
after  the  estate  has  been  fully  settled 
an<1  the  debts  paid,  dies  pending  scire 
facias  sned  out  by  him  on  the  Judf?- 
Tcent.  the  proceedings  thereto  may  be 
revi\ed  in  the  names  of  the  distribu- 
tees, 

8.  Wood  V.  Towlln,  92  Tenn,  614, 
•2  SW  206  fholdlng  that  where  a  note 
et*.ea  to  one  as  administrator,  for  a 
debt  due  the  estate,  la  aued  by  the 
aiimlnlstrator  In  hla  representative 
caiiacltr.  and  the  administrator  dies 
be-fore  the  suit  la  determined,  revivor 
may  be  had  either  by  his  own  admin- 
istrator or  by  an  administrator  de  bonis 
ana  of  the  original  totestate ;  recovery 
m  either  casa  to  be  suUeot  to  all 
Fioper  accoimta  between  uie  two  es- 
tates). 

t.  Tate  Shackelford.  24  Ala.  610, 
(4  AmD  488  (holding  that  ^upon  the 
death  of  a  plalnUff  who  baa  described 


himself  In  the  caption  of  hla  declara- 
tion aa  administrator  In  right  of  his 
wife,  but  haa  declared  on  a  right  of 
action  accruing  to  him  Individually, 
the  ault  ahould  be  revived  in  the  name 
of  his  personal  representative)  ;  Ar- 
rington  ^.  Hair.  19  Ala.  243  (holding 
that  where  a  plaintifT  styles  himself 
executor  or  administrator  and  declares 
on  a  note  payable  to  himself  In  that 
capacity,  but  the  declaration  does  not 
aver  that  the  note  Is  assets  of  the 
estate,  the  words  "executor  or  admin- 
istrator" are  a  mere  descrlptlo  per- 
sona?, and  on  the  death  of  plalntlfE 
the  suit  fs  properly  revived  In  the 
name  of  his  i>ersonal  representative). 
See  Ehcecutors  and  Administrators  [18 
Cyc  980]. 

10.  Tlttman  v.  Thomtoii,  107  Mo. 
600.  17  SW  979.  16  LRA  410  and  note. 

11.  Means  v.  Associate  Reformed 
Preeb.  Church.  8  Pa.  98.  And  see 
supra  I  2S7. 

Ea]  "VmatM"  as  deHorlptlo  per- 
monaa. — Where.  In  the  original  action, 
the  designation  "trustee"  was  ap- 
pended to  plalntifTs  name  as  a  mere 
descrlptlo  personte,  it  is  not  necessary 
to  continue  the  action  on  the  death  of 
plaintiff  In  the  name  of  his  successor 
aa  "trustee."  People  v.  Donohue,  19- 
NTS  8C. 

12.  Dennis  v.  Green.  8  Oa.  197; 
Hancock  v.  Hancock.  28  N.  T.  6C8 
(holding  that  as  a  prior  mortgagee  is 
not  a  necessary  party  to  a  foreclosure 
suit.  If  he  dies,  or  his  Interest  devolves 
on  another  pending  the  action,  the 
proceedings  may  go  on  without  reviv- 
ing or  continuing  them  against  his 
successor)  ;  Lemon  v.  Smith,  20  App. 
Div.  523.  47  NYS  168  (holding  that 
where  a  defendant,  without  whose 
presence  the  issues  between  plaintiffs 
and  other  defendants  can  be  deter- 
mined and  a  proper  judgment  be  ren- 
dered, dies  before  the  referee  to  whom 
the  controversy  has  been  referred  has 
delivered  his  report,  the  survivors  may 
proceed  without  bringing  In  as  a  party 
the  successor  to  the  rights  and  llablif- 
Ues  of  the  deceased  party). 

13.  U.  S.— Wllhlto  v.  Skelton.  149 
Fed.  67,  78  CCA  636  [rev  6  Ind.  T. 
621,  82  SW  932]  -.'  The  Margaret  B. 
Roper,  106  Fed.  741,  46  CCA  678;  Mel- 
ius v.  Thompson,  16  F.  Cas.  No.  9,406, 
1  Cliff.  125.  And  see  Betts  v.  Dana,- 
3  F.  Cas.  No.  1,368,  2  Sumn.  883. 

Ala. — JenkiuB  v.  Bramlett,  131  Ala. 
697,  32  S  676:  Batre  v.  Ause.  6  Ala. 
178.  And  see  Frowner  v.  Johnaon,  20 
Ala.  477. 


himself  as  executor  or  administrator,  as  these 
words  may  be  rejected  as  mere  deseriptio  per- 
sonffi."  And  on  the  death  of  a  foreign  adminis- 
trator pending  a  suit  on  a  judgment  obtained  by 
him  in  the  state  in  which  he  was  appointed,  the 
suit  may  be  revived  in  the  name  of  his  adminis- 
trator.^* 

[$  476]  (6)  Salt  by  Trostee.  Where  the  statute 
does  not  otherwise  provide,  a  cause  of  action  afTect- 
ing  a  trust  estate  pending  at  the  death  of  the 
trustee  in  his  own  name  should  be  revived  and  prose- 
cuted in  the  name  of  his  executor  or  administrator, 
or  of  his  heir  at  law,  according  to  the  natnre  of 
the  action.^^ 

[$  477]  h.  Ob  Death  of  UnneceBsary  Far^.  On 
the  death,  pending  suit,  of  an  annecessary  or  for- 
mal party  the  suit  may  proceed  without  making 
the  repreeratatives  of  siieh  party  parties  to  the 
snit." 

[$  478]  4.  Against  "Whom  Suits  Hay  or  Utut 
Be  Revived  or  Oontinned — a.  la  Oeneralr— (1)  Soc- 
cessors  in  Interest.  A  snit  should  be  revived  or 
continued,  on  the  death  of  defendant,  in  the  name 
of  his  personal  representatives,  heirs,  or  other  sne- 
eessrar  in  interest,  aeoording  to  the  natnre  and 
subject  matter  of  the  action.^   Where  a  deceased 

Ark. — Oreer  v.  Ferguson,  S6  Ark. 
324,  19  SW  964;  Price  v.  Sanders, 
39  Ark.  306 :  Haley  v.  Taylor,  39  Ark. 
104:  McCauIey  v.  Six,  34  Arlc.  379; 
Dixon  v.  Thatcher,  8  Ark.  134. 

Cal. — Union  Sav.  Bank  v.  BarreU, 
132  Cal.  468.  64  P  718,  1071. 

Colo.— Morgan  v.  King,  87  Oolo.  589, 
63  P  416. 

Ind. — Rich  Grove  Tp.  v.  Emmett, 
168  Ind.  660,  668,  72  NB  643  [dt  Cyc]. 

Iowa, — Walker  v.  Schrelber,  47  Iowa 
629 :  Parshall  v.  Moody,  24  Iowa  314. 

Ky. — Louisville  v.  Hexagon  TUe- 
Walk  Co.,  103  Ky.  662,  46  SW  667,  20 
Kyli  236 :  De  Wolf  v.  Mallet,  2  J.  J. 
Marsh.  401 ;  Shields  v.  Craig,  6  T.  R 
Mod.  873  ;  Archer  v.  Roblnet.  2  B1U> 
70 ;  Merrill  v.  Puckett,  93  SW  918,  89 
KyL  696.  See  also  Frankfort  v.  Hern- 
don,  133  Ky.  683.  118  SW  347. 

Me. — Valentine  v,  Norton.  80  Me. 
194.  ' 

Md.— Shipley  V.  Johtu.  78  Md.  643, 
30  A  180 :  Olenn  v.  Hebb,  IT  lU.  860. 

MlclL— Lamed  v.  "WUcox,  4  Mich. 
333. 

Mo.— Estes  V.  Nen,  140  Mo.  639,  41 
SW  940:  Brewlngton  v.  Stephens,  it 
Mo.  88 ;  Kingsbury  v.  Lane,  21  Mo. 
116;  Belcher  v,  Schaumburg,  18  Mo. 
189. 

Nebr.— Olllette  v.  Morrison.  7  Nebr. 

368. 

Nev. — Twaddle  v.  Winters,  89  Nev. 
88,  86  P  280.  89  P  289- 

N.  T.— Coit  v.  Campbell.  88  N.  T. 
609 ;  Logan  v.  Greenwich  Trust  Ca, 
144  App.  Div.  872,  129  NTS  677 :  Sellg- 
man  v.  Friedlander,  188  App.  Div. 
784.  188  NTS  688  [aff  199  N.  T.  878. 
98  NB  10471  (revival  against  penKmal 
repreeenattve  of  deceased  partner 
sued  alone  on  a  partnership  obli- 
gation which,  under  the  statute,  was 
a  Joint  and  several  obligation)  :  Stolts 
V.  Tusha.  83  App.  Div.  426,  82  NTS  93 : 
Helnmuller  v.  Gray,  36  N.  T.  Super. 
196:  Benedict  v.  Cobb,  7  NTS  916.  11 
NTCIvProc  246;  Green  v.  Martlne.  1 
NTClvProc  329  [aff  27  Hun  2461  ; 
Weyh  V.  Boylan,  62  HowPr  897  [aff 
63  HowPr  721 :  Gordon  v.  Sterling,  13 
HowPr  406 ;  Putnam  v.  Van  Baren, 
7  HowPr  31. 

N.  C— Love  V.  Scott.  26  N.  a  79 ; 
Fellow  V.  Fulgham.  7  N.  C.  26*. 

Oh.— Valley  R.  Co.  v.  Bohm.  29  Oh. 
St  633:  Farrier  v.  Cairns^  6  Oh.  46. 

Or. — Murphy  v.  Tlllson,  64  Or.  568, 
130  P  637. 

Pa. — Davis  V.  Davis,  IS  Pa.  Co.  221. 
Tenn. — Moffltt  v.   Cruise,  7  Coldw. 
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litigant  had  wmmyeA  his  interest  in  an  action,  in 
■whltsh  there  was  no  ooonterelaim,  the  grantee  or 
successor  in  interest  should  be  substituted  as  a 
party  to  the  action,  rather  than  the  representative 
of  decedent." 

Against  heirs  in  absence  of  adninistrstlon.  In 
some  stateB  actions  which  should  ordinarily  be  re- 
vived agtunst  the  personal  representatives  of  a  de- 
ceased defendant  may  be  revived  against  his  heirs 
if  no  personal  representative  qualifies."  In  Texas, 
where,  after  the  death  of  defendant  in  a  pending 
action,  there  is  no  administration  on  his  estate,  and 
especially  if,  from  lapse  of  time,  administration 
cannot  be  granted,  the  action  may  be  revived 
against  the  heirs  in  possession  of  the  property.*" 

[$  479]  (2)  Bzecutor  de  Son  Tort.  It  has  been 
held  that  an  action  may  be  revived  against  an  ex- 
ecutor de  son  tort  as  well  as  against  a  rightful  ex- 
ecutor or  administrator.*' 

[i  480]  (3)  Foreign  Executor  or  Administrator. 
In  the  absence  of  a  permissive  statute,**  the  gen- 
eral rule  is  that  an  action  cannot  be  revived  or 
continued  against  an  executor  or  administrator  ap- 
pointed in  another  state.*'  But  it  has  been  held 
that,  on  the  death  of  a  nonresident  defendant  in 


an  aetion  in  rem  'by  attachment,  the  aetion  may  be 
continued  against  his  foreign  perscmal  representa- 
tive as  his  representative  or  sueaessor  in  interest,- 
on  proper  service  by  publication.'^ 

4811  (4)  Domestie  B^resaatattTe  of  Non- 
resident Defendant  Where  a  nonresident  defend- 
ant dies  after  the  entry  of  judgment,  and  the  suit 
is  revived  in  the  name  of  an  executor  who  is  ap- 
pointed on  the  probate  of  defendant's  will  in  the 
state  of  the  forum  and  removes  the  judgment  by 
writ  of  error  to  the  supreme  court  for -review,  an 
objection  that  the  executor  has  no  standing  in  court, 
on  the  ground  that  it  does  not  appear  that  tes- 
tator had  any  property  in  the  state,  is  untenable.^' 

[$  482]  (6)  Where  Plaintiff  Is  Personal  Bepre- 
santative  of  Deceased  Defendant.  It  has  been 
held  that  the  fact  that  a  plaintiff  in  a  suit  is  ap- 
pointed administrator  of  a  deceased  defendant  does 
not  affect  the  revival  of  the  suit  by  the  substitution 
of  such  administrator  in  the  stead  of  defendant.^ 

[$  483;]  b.  In  Suits  Affecting  Penmnalty.  If  de- 
fendant in  a  suit  in  respect  of  personalty  dies,  the 
suit  should  be  revived  in  the  name  of  his  personal 
representatives.''  But  the  legatees,  dc^visees,  heirs, 
or  next  of  kin  of  a  deceased  defendant  are  properly 


Va. — K»7  V.  Lambert,  1  "Han.  ft  M. 
<11  Va.J  MO. 

8«e  also  Illlnola  Title,  etc.,  Co.  v. 
HcCoy,  Sfr  Kan.  688.  121  P  1090. 

[a]  Onarfllaa  of  minor  imIts.— On 
a  bill  to  be  relieved  from  a  judgment 
fdr  breach  of  contract  by  specific  exe- 
cution defendant,  after  duly  answering, 
died.  Hla  death  was  duly  suggeated 
and  It  wae  shown  that  his  heirs  were 
all  minors.  A  guardian  ad  litem  was 
appointed  for  the  minor  heirs,  and  he 
appeared  and  accepted  the  appoint- 
ment. It  wafi  held  that  the  action 
was  then  properly  revived  against 
them.  Morrow  v.  Mason,  4  J.  J.  Harsh. 
{Ky  )  326 

rb'j  Trrrniidlnrs  to  ZMtraln  llanor 
ii'Blsanoe.— Where,  in  an  action  to  set 
aside  a  decree  granted  to  restrain  a 
liquor  nuisance.  It  appeared  that  de- 
fendant In  the  action,  plaintiff  In  the 
Injunction  suit,  died  pending  an  ap- 
peal. It  was  held  that  either  the  state 
or  any  citizen  quallfled  to  commence 
the  original  action  might  be  substi- 
tuted as  defendant  In  his  stead.  Oeyer 
T.  Douglass,  85  Iowa  98,  62  111. 

[c]  Ssrlval  agalsst  aU  r«pr«s«n- 
tatlvM.— A  failure  to  make  one  of 
several  executors  of  a  deceased  defend- 
ant a  party  on  the  revival  of  a  suit 
will  not  avail  as  error  where  it  ap- 
pefurs  that  such  executor  died  before 
any  objection  was  made  to  the  fact 
that  he  was  not  made  a  party.  Sher- 
rod  V.  Hampton,  26  Ala.  662. 

14.  Twaddle  v.  Winters,  29  Nev. 
88.  86  P  280,  89  P  289. 

[a]  If  deoedmt  has  parted  wltn 
Ids  iatWM%v9nCSag  tbrn  salt,  It  may, 
under  the  Tennessee  statute,  be  re- 
vived against  the  successor  In  Interest 
Instead  of  the  representative  or  heir ; 
and,  therefore.  If  decedent  was  a  bank- 
rupt, the  suit  should  be  revived  against 
the  assignee  in  bankruptcy,  to  whom 
the  decedent's  Interest  has  passed,  and 
not  against  decedent's  administrator 
OF  heir.  Moffltt  v.  Cruise,  7  Coldw. 
(Tenn.)  137. 
IB.  Hagan  v.  Patterson,  10  Bush 
Ky.)  441;  Preston  v.  Oolde,  12  Lea 
tTenn.)  267:  Bandy  v.  Walker,  3 
Head  (Tenn.)  668;  Smith  v.  stump. 
Peck  (Tenn.)  278.  And  see  Anderson 
V.  McRoberts,  1  Tenn.  Ch.  279  (where 
It  was  held  that  the  personal  repre- 
sentative of  a  decedent  cannot  come 
into  a  case  by  petition  to  set  aside  or 
review  proceedings  had  prior  to  his 
appointment  by  revivor  against  the 
heirs  of  decedent).  , 

[a]  OompUano*  with  statnte^The 
heirs  can  be  proceeded  against  alone 
only  by  strict  compliance  with  the 
statute^    There  must  be  a  suggestion 


of  record  that  no  one  can  be  procured 
to  administer,  and  a  motion  for  a  scire 
facias  to  revive  against  the  heira  on 
this  ground.  Preston  v.  Gkilde,  12  Lea 
(Tenn.)  267;  Brltton  v.  Thomi»on,  6 
Terg.  (Tenn.)  S26. 

le.  Low  V.  Felton,  84  Tex.  878.  19 
SW  698 ;  Webster  v.  Willis,  66  Tex. 
468  ;  McCampbell  v.  Henderson,  60  Tex. 
601 :  Heame  v.  Brbard,  38  Tex.  60 ; 
Thomas  v.  Jones,  10  Tex.  62;  Middle- 
ton  V.  Pipkin,  (Tm.  C!v.  A.)  S6  SW 
240 ;  Tucker  v.  Bryan,  1  Tex:  A.  Civ. 
Cas.  I  1167. 

[a]  Action  for  oonvsrsloa^— On  the 
death  of  one  who  has  converted  prop- 
erty, recovery  can  be  had  of  his  execu- 
tors or  administrators,  or  of  his  heira. 
If  his  property  passed  to  them  without 
administration,  and  la  of  such  a 
nature  as  to  be  liable  for  his  debts, 
or  Is  the  property  oonverted.  or  Its 
increase.  Mlddteton  v.  Pipkin,  (Tex. 
Civ.  A.)   66  SW  240. 

[b]  Ksirs  of  a  Joint  tort^sasor  In 
case  of  conversion,  having  received 
the  property  of  their  ancestor,  are 

f>roper  parties  defendant  to  an  action 
or  the  conversion.    Middleton  v.  Pip- 
kin, (Tex.  Civ.  A.)  66  SW  240. 

17.  Norfolk  V.  Gantt,  2  Harr,  &  J. 
(Md.)  436  (holding  that  on  defend- 
ant's death  pending  an  action  of  debt 
an  executor  de  son  tort  may  be  sum- 
moned m,  there  being  no  legal  executor 
or  administrator)  ;  Cobb  v.  Lanier,  4 
Hayw.  (Tennj  296  ;  Keena  v.  O'Hara, 
16  tJ.  C.  C.  P.  435.  Contra  Irwin  v. 
Sterling,  27  Ofa.  663. 

18.  Brown  v.  Brown,  35  Minn.  191. 
192,  28  NW  238  (holding  that  under 
Gen.  St.  [1878]  c  53  j  16,  providing 
that  in  actions  pending  against  a  de- 
ceased person  at  the  time  of  his  death. 
If  the  cause  of  action  survives,  "the 
executor  or  administrator  may  be  ad- 
mitted to  defend  the  same,"  a  foreign 
administrator  may  be  admitted  to  de- 
fend an  action  pending  against  his 
Intestate  at  the  time  of  the  latter's 
decease). 

19.  U.  8. — Vaughan  v.  Northup,  16 
Pet.  1,  10  L.  ed.  639  ;  Melius  v.  Thomp- 
son, 16  F.  Cas.  No.  9,406,  1  Cliff.  126. 

Ala. — Mobile  Branch  Bank  v. 
McDonald,  22  Ala.  474. 

Ark. — Greer  v.  Ferguson.  66  Ark. 
324,  19  SW  966. 

111.— Judy  V.  Kelley,  11  BL  211,  60 
AmO  455. 

Ha — Rentschler  v.  Jamison,  6  Mo. 

N.  y'— Lyon  v.  Park,  111  N.  T.  360, 
18  NE  868:  McQrath  v.  Welller,  98 
App.  Dlv.  291,  90  NTS  420  (holding 
that  under  Code  Civ.  Proc.  |  767,  pro- 


vidliv  that  in  case  of  the  death  of  a 
sole  defendant.  If  the  cause  of  action 
survives,  the  court  must,  on  motion, 
allow  the  action  to  be  continued 
against  his  representative  or  succes- 
sor in  interest,  on  the  death  of  a 
defendant  the  court  has  no  Jurisdic- 
tion to  revive  the  action  against  a 
foreign  executor,  where  none  of  the 
assets  are  within  the  state,  and  no 
ancillary  letters  have  been  Issued 
there)  ;Flandrow  v.  Hammond,  IS  App. 
Dlv.  326.  48  NTS  143  (holding  that 
since  a  foreign  executor  cannot  sue  or 
be  sued  in  his  representatlva  capacity 
In  the  courts  of  New  York,  he  cannot 
have  an  action  therein  against  hla 
testator  revived  and  continued  against 
himself) :  la  re  Webb,  11  Hun  124. 

80u  Lomn  V.  Greenwich  Trust  Co., 
144  App.  IMv.  872,  129  NTS  677  [aft 
208  N.^.  611,  96  NE  1120]  (holding 
that  where  an  action  against  a  non- 
resident was  commenced  by  Issuance 
of  summons  and  attachment  of  his 
property  In  the  state,  and  he  then 
died,  his  administrator,  appointed  by 
a  court  of  the  state  of  his  residence, 
entitled  to  possession  of  the  property 
subject  to  the  Hen  of  attachment.  In 
the  absence  of  administration  In  New 
Tork,  was  his  representative  or  suc- 
cessor in  Interest,  within  Code  Civ. 
Proc.  I  767,  providing  that  an  action 
ag&lnst  a  sole  defendant,  for  a  j:ause 
of  action  surviving,  shall,  on  his  death, 
be  continued  against  his  representative 
or  successor  in  interest). 

ai.  Hubbell  v.  Blandy,  87  Mich.  209. 
49  NW  602,  24  AmSR  154  and  note. 

33.  Rice  V.  Hodge,  26  Kan.  164.  See 
also  Hill  V.  Clay,  26  Tex.  660  (hold- 
ing that  where  an  agent  sold  property 
of  his  principal,  took  a  note  therefor 
in  his  own  name,  and  died  pending  a 
suit  by  the  principal  against  him  and 
the  maker  for  the  proceeds,  and  the 
principal,  administering  upon  his  et" 
tate,  moved  to  be  made  a  party  as 
administrator,  although  plaintiff'  was 
not  a  proper  person  to  represent  the 
Interest  of  the  deceased  defendant,  yet 
the  court  might  make  him  a  party  as 
administrator  and  protect  the  surviv- 
ing defendant  by  its  decree). 

33.  U.  S.-— WllMte  v.  Skelton.  149 
Fed.  67.  78  CCA  635  ;  Melius  v.  Thomi>- 
son.  16  F.  Cas.  No.  9.406,  1  Cliff.  125. 

Colo. — Morgan  v.  King,  27  Colo.  639, 
63  P  416. 

Oa. — Juhan  v.  Juhan.  104  Ga.  253, 
30  SB  779. 

Ind. — Ross  V.  HotMion,  181  Ind.  196, 
26  NB  776  (aetion  to  rescind  contract 
for  fraud)  ;  Iieonard  t.  Blair,  69  Ind. 
610  (action  0i>  account  pa  value  of 
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snlwtitnted  as  defen^mte  vhere  they  have  snc- 
eeeded  to  tbfi  deceased  defendant's  liability.'* 

[(  484]  e.  IiL  Suits  Affseting  Bealty—d)  Affect* 
InC  Title  to  Bealty  in  OenersL  On  the  other  hand, 
as  s  general  rote,  on  the  death  of  defendant  pend- 
ing a  suit  involving  the  title  to  land,  the  snit  ^ould 
be  revived  or  confined  in  the  name  of  his  heirs  or 
devisees,  and  not  of  his  personal  representatives.^ 
There  are  eases,  however,*  in  which  the  exectltor  or 
admixiistrator  of  a  deceased  defendant  may  be  a 
proper  or  necessary  party,  as  for  example  where, 
by  statute,  he  is  entitled  to  poraession  and  control 
of  the  real  as  well  as  personal  estate  of  decedent 
for  the  purpose  of  administration  and  distriba- 
tion,^  or  where  the  will  devises  the  real  estate  to 
the  executor  on  certain  specified  trusts."  If  the 
former  owner  of  land,  who  is  made  a  party  to  a 
suit  to  avoid  a  tax  deed,  but  who  had  parted  with 

chattels  sold  and  delivered)  ;  wflkln- 
son  V.  Vordennarli,  82  Ind.  A.  638,  70 
NB  S38. 

Kr. — Sbields  T.  Craig,  <  T.  B.  Mon. 
3T3> 

He. — ^Valentine  v,  Norton,  SO  He. 
IM. 

Mass. — ^Holmes  v.  Humpbreyo,  181 
Uass.  181.  fS  NB  SSS. 

Mlcb.— Lamed  v.  Wilcox.  4  Mich. 
333. 

Mo. — Brewin^on  v.  Btephens,  31  Mo. 
3S:  IClngabury  v.  Lane,  21  Mo.  115. 

Kebr. — Buck  v.  HoKeboom,  68  Nebr. 
f72.  88  mV  S67  (holding  that  a 
claim  on  a  simple  contract  debt,  for 
which  B,  man's  heirs  as  such  are  not 
liable,  cannot  be  revived  against  them 
oo  hia  deatb) ;  OiUctte  v.  Horrlsoii,  7 
Xebr.  263. 

N.  7.— Helnmaner  v.  Orav.  SK  N. 
T.  8apa>.    196:  Oreen  v.  Martlne,  1 
XTClvPKW  129   [affT?  Hun  246]. 
Oh. — ^Farrier  v.  Calnu,  B  Oh.  46. 
Or. — Mnrphy  v.  TUIson,  64  Or,  S68, 
190  P  6ST. 
Tex. — LJtUefleld  v.  Fry,  S9  Tex.  299. 
[aj     *VwsuiMa  MmaMBtaUva^  In 
Lor^  I*  I  88,  provldliiff  for  aubsti- 
tution  at  partloa  and  contlnuaiice  of 
actions  by  or  against  -pvrwDMl  repre- 
sentatives or  succesBors  in  Interest, 
means   execntCHTs  and  administrators, 
and   does  not  Include  legatees,  and 
therefore  an  action  in  relation  to  per- 
sonalty   cannot  be  continued,  on  de- 
fendant's    death,     against    his  sole 


the  title  before  the  tax  sale,  dies  pending  the  suit, 
it  is  not  necessary  to  revive  the  suit  against  his  . 
heirs." 

Suit  to  charge  separate  realty  of  married  •woman. 

When  a  married  woman  dies  pending  a  snit  to 
chaise  her  separate  realty  with  her  debts,  it  is  not 
proper  to  make  hejr  personal  representative  a  party 
thereto,  but  the  same  should  proceed  thereafter 
against  her  heirs  or  devisees  only.'** 

[$  485]  (2)  Damages  to  Land.  But  wheVe  de- 
fendant in  an  action  to  recover  damages  for  injury 
to  land  dies,  the  action  should  be  revived  against 
hia  personal  representatives  and  not  against  his 
heirs.* 

[$  486]  (3)  Ejectment.  In  jurisdictions  permit- 
ting the  revival  of  an  action  of  ejectment  on  tiie 
death  of  defendant  the  revival  should  be  in  the 
name  of  the  heirs  or  devisees  of  the  deceased."^  But 


restduarr  legatees.  Murphy  v.  TlllBon, 
(4  Or.  6S8.  130  P  637. 

[b]  Aoconatliur- — VFliere  an  action 
which  sought  an  accounting  and  re- 
covery of  a  balance  due  was  revived 
against  the  executors  of  the  testator, 
and  after  such  revivor  plalntUE  moved 
to  brins  in  the  devisees  and  heirs  at 
law  and  to  revive  and  continue  the 
said  action  against  them  on  the  ground 
ihat  the  personalty  would  not  be  suf- 
edent  to  satisfy  the  judgment  If  re- 
covered, it  was  held  that  as  the  action 
did  not  seek  to  charge  the  testator's 
real  estate  it  was  completely  revived 
wtien  the  personal  representatives  of 
the  testator  were  made  parties,  and 
that  the  devisees  and  heirs  at  law 
Fhould  not  be  made  parties.  Green  v, 
MartLne,  1  NTClvProc  129  laJf  27 
Hun  246]. 

[c]  Ssppl«m«ntarr  prooeadlivs, — 
rcder  Bums  Annot  St.  (1901>  |  272, 
providing  that  actions  shall  not  abate 
Ir  death,  but  may  be  continued  by  or 
xzatnst  the  successor  in  Interest  of  the 
'deceased  party,  in  supplementary  pro- 
cwJlngs  to  subject  personal  property 
fraudulently  transferred  to  the  pay- 
aent  of  altmony,  where  one  of  the 
defendants  dies,  her  personal  repre- 
^tatlvea,  and  not  her  heirs  at  law, 
should  tie  substituted.  Wilkinson  v. 
Vgrdennarfc.  S2  Ind.  A.  68S,  70  NE 
S3S. 

[dl  Affesr  Olsstdntlon  of  mechan- 
ics nam  mt  fivlwr  boad^Where  a 
aecliaiilc's  lien  Is  dissolved  before  flnal 
fadsment  by  defendant  giving  Ixmd  to 
oBtidy   Uierewltfa,  as  authorised  by 


Rev.  Laws  c  197  I  28,  and  defendant 
then  sells  the  property  and  dies  be- 
fore Judgment,  the  cause  cannot  he 
revived  against  his  heirs  or  the  pur- 
chaser of  the  property,  btft  only  against 
defendant's  personal  representative  and 
the  sureties  on  the  bond.  Holmes  v. 
Humphreys,  181  Mass.  181,  68  NE  396. 

[e]  JUBdavit  of  UlegaUty  of  exeon- 
tlOB.— Where  an  affidavit  of  Illegality 
Is  filed  to  the  levy  of  a  fieri  facias 
issued  In  favor  of  a  surviving  mem- 
ber of  a  partnership,  who  has  since 
died,  his  administrator,  and  not  his 
heirs.  Is  the  proper  party  to  be  sub- 
stltuted.  Juhan  V;  Jiman,  104  Oa.  268. 
80  SB  779. 

fl4.  Willoa^by  V.  St  Paul  German 
Ins.  Co.,  80  iMinn.  4S3,  88  NW  S77 
(holding  that  where  a  defendant  stock* 
holder  died  pendlns  an  action  to  en- 
force stockholder's  llabiUty,  and  his 
executors  settled  his  estate  and  as- 
signed the  stock  to  certain  l^ntees 
and  devisees  before  the  creditors  prose- 
cuting the  action  learned  of  defendant's 
death,  It  was  proper  for  the  court  to 
substitute  the  legatees  and  devisees 
as  parties,  under  Gen.  St.  [18941 
I  6171,  providing  that  an  action  shall 
not  abate  by  the  death  of  a  party,  but 
may  be  continued  by  or  against  his 
successor  or  representative  in  inter- 
est) ;  McCampbell  v.  Henderson,  60 
Tex.  601. 

20.  IT.  8. — Melius  v.  Thompson,  IS 
F.  Cas.  No.  9,*06,  1  ClIfT.  1267 
Ala. — Batre  v.  Ause,  6  Ala.  178. 
Ark. — Ex  p.  Gilbert,  93  Ark.  $07, 
124  SW  7<'2  (attempted  revival  by 
making  special  administrator  a  party 
Insufficient  to  give  court  Jurisdiction)  ; 
State  Fair  Assoc.  v.  Terry.  74  Ark, 
149,  86  SW  87  (suit  to  redeem  from 
foreclosure  of  deed  of  trust)  ;  Price  v. 
Auze,  39  Ark.  S06:  Haley  v.  Taylor, 
39  Ark.  104;  UcCauley  v.  Six,  S4 
Ark  879 

Fia. — Nelson  v.  Halsley,  89  Fla.  146, 
22  S  266. 

Ind. — Rich  Grove  Tp.  v.  Emmett, 
168  Ind.  690.  662,  72  NB  643  [cit 
Cyc]. 

Iowa. — ^Walker  v.  Schrelber,  47  Iowa 
S29. 

Ky. — Croan  v.  Maraman,  1 48  Ky. 
136,  146  SW  S98  (partition)  ;  Montz 
v.  Schwabacher.  119  Ky.  266,  83  SW 
669,  26  KyL  1214  (action  to  foreclose 
mortgage)  ;  Louisville  v.  Hexagon  Tile- 
Walk  Co.,  103  Ky.  662,  46  SW  667,  20 
KyL  £36 ;  Louisville  v.  Hughes,  97  SW 
1096,  80  KyL  231. 

Md. — Sinclair  v.  Auxiliary  Realty 
Co.,  99  Md.  223,  57  A  664. 

Mo. — State  V.  Edwards,  136  Mo.  S60, 
38  SW  73  ;  Brewington  v.  Stephens,  31 
Mo.  88 ;  Belcher  v.  Schaumburg,  18 
Mo.  189  ;  Clifton  v.  Ander8<m,  40  Mo.  A. 
616. 

Nebr.— Gillette  v.  Morrlwm,  7  Nebr. 

263. 

N.  T.— Coit  V.  Campbell,  82  N.  T. 
609 ;  Stolto  V.  Tuska,  88  App.  Dlv. 
426.  82  NTS  93. 

Oh.— Valley  R  Ca  v.  Bohm.  19  Oh. 

St  ess. 


Tenn. — McCutcben  v.  Plgue,  4 
Helsk.  66S.  See  Oreen  v.  Shaver,  S 
Humphr.  189  (death  of  attachment 
defendant). 

Va— Key  v.  Lambert  1  Hen.  A  M. 
(11  Va.)  MO. 

See  generally  Descent  and  Distri- 
bution [14  Cyc  102,  110] ;  Elxeeutors 
and  Administrators  [18  Cyc  180,  897. 
802,  946]. 

[a]  -  Aotloa  against  lessor  to  loeats 
and  define  right  of  way.  etc — Where, 
in  an  action  against  plalntlfTs  land- 
lord and  his  subsequent  lessees  of 
land  adjoining  a  navigable  river,  to 
locate  and  define  plalntlfTs  right  of 
way  over  land  leased  to  such  snbse- 

Suent  tenants,  and  his  right  to  use  a 
ock  under  his  lease,  no  damagss  are 
demanded  against  the  lessor,  nis  ad- 
ministrators are  not  proper  parties 
to  the  suit  on  his  death  pendente  iitCL 
Stolts  v.  Tuska.  8S  App.  Dlv.  4S«,  8S 
NYS  92. 

se.  See  Descent  and  Dlstributloa 
[14  Cyc  106,  111] ;  Executors  and  Ad- 
ministrators [IS  C^c  181,  299,  302, 
946]. 

[a]   In  absence  of  administration. 

—where  defendant  dies  during  the 
pendency  of  a  suit  to  recover  land, 
and  no  one  will  administer,  plaintiff 
may  make  his  heirs  parties  defendant 
and  proceed  to  Judgment.  Thomas  v. 
Jones,  10  Tex.  62.  See  supra  |  478 
text  and  note  19. 

87.  Ball  V.  Ward,  78  N.  J.  Eq.  440, 
68  A  843  (action  to  eet  aside  deed  for 
duress ;  executors  and  devisees  in  trust 
of  deceased  defendant  must  be  made 
parties  by  bill  in  nature  of  blU  of 
revivor).  See  Executors  and  Adminis- 
trators [18  C^c  899,  S02,  948]. 

88.  James  v.  Piggott,  70  W.  Va. 
486.  74  SB  667. 

39.  Clifton  V.  Anderson,  40  Mo.  A. 
616. 

30.  Fellow  V.  Fulgham,  7  N.  C. 
264. 

[a]    Tmstee     of  defendant^An 

action  was  begun  to  recover  damages 
for  malicious  trespass  and  for  .  an 
Injunction  against  maintaining  brick- 
stacks  on  defendants'  land.  Defendants 
died.  It  was  held  that  a  trustee  of 
the  property  of  one  of  the  defendants 
could  not  be  made  a  party  to  the  suit. 
Equitable  L.  Assur.  Soc.  v.  Schermer- 
hom,  60  HowPr  (N.  Y.)  477. 

31.  Ala. — Jenkins -v.  Bramlett  181 
Ala.  697,  82  S  676. 

Fla. — Flnlayson  v.  Love.  44  Fla.  S51, 
33  S  806. 

Ky. — Moss  V.  Scott  2  Dana  271 
(holding  that  if  one  of  several  de- 
fendants In  ejectment  dies,  the  surviv- 
ing parties  cannot  revive  the  suit  by 
agreement,  but  the  heirs  or  devisees 
of  defendant  must  be  summoned) . 

Hd.^blpley  v.  Johns,  72  Md.  648, 
20  A  ISO. 

Ho.~Este8  V.  Nell,  140  Ma  639,  41 
SW  940.  , 

N.  C— Love  V.  Scott,  26  N.  C.  79. 

Pa. — Davis  v.  Davis.  IS  Pa.  Co.  221. 

Bnrvlval  of  aotloa  of  ejeotmeut  on 
death  of  Oaf eadaat  .see  sutTO  4.  89L 
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ABATEMENT  AND  REVIVAL 


[§§  486-492 


if  damages  for  the  mesne  profits  as  well  as  the 
lands  are  sought  to  be  recovered,  the  revival  should 
be  in  the  name  of  both  the  personal  representatives 
and  th^  heirs  or  devisees.'*' 

487]    (4)  BesciBSion  of  Oontract  for  Saleyof 
Laii4.  Where  defendant  in  a  suit  for  the  rescission 
of  a  contract  for  the  sale  of  lands  dies,. the  suit 
sfaouM  be  revived  in  the  name  of  the  heirs  or 
'  devisees." 

488]  (6)  Suit  to  Set  Aside  Fraudulent  Oon- 
veyance.  And  where  the  purchaser  of  lands  con- 
veyed in  fraud  of  creditors  dies  pending  a  suit  to 
set  the  oonveyanee  aside  and  apply  the  lands  to 
the  payment  of  the  debts  of  the  vendor,  revivor  as 
to  his  personal  representative  is  neither  necessaiy 
nor  proper,  but  the  revival  should  be  against  his 
heirs  or  devisees  only.** 

489]  (6)  Enforcement  of  Uen.  On  the  death 
of  the  owner  of  land  pending  a  suit  to  enforce 
a  lien  thereon,  the  suit  should  as  a  rule  be  revived 


Ta]  Tn  TutBMM*  ft  was  h«ld  that 
Lawa  ri819>  c  16.  authorlzlner  a  plain- 
tiff Id  eJectmeDt  to  proceed  asalnst  the 
heirs  or  deviseee  of  the  deceased  land- 
lord, did  not  compel  plaintiff  to  revive 
the  Buit  against  them,  but  he  might 
proceed  agalnat  the  tenant  In  posses- 
sion alone.  Huff  v.  Lake,  9  Humphr. 
»7. 

[bl    Jolndar  of  p«r»on  ol»linlng  ad- 

T«n«Ir.— In  Rlchter  v.  Beaumont,  71 
Miss.  713,  18  3  293,  It  was  held  that 
where  defendant  In  ejectment  dies 
pending  the  action,  and  an  order  ia 
made  to  revive  asainst  his  heirs.  It 
Is  erroneous  to  make  a  person  defend- 
ant who  Is  in  possession,  asserting  an 
Independent  adverse  title,  and  not 
dalming  as  heir,  and  to  render  judg- 
ment against  him. 

32.  Crutchfleld  v.  Hudson,  23  Ala. 
393;  Ex  p.  Swan,  23  Ala.  192;  Jordan 
V.  AbercrombUL  16  Ala.  BftO:  Caven- 
der  V.  Smith.  8  Iowa.  SCO.  See  Infra 
fi  491. 

33.  Klnaart  v.  Sanders,  2  A.  K. 
Marsh.  (Ky.)  26;  Preston  v.  Qolde,  12 
Lea  (Tenn.)  267.  Compare  however 
Boss  V.  HobsoD,  131  IndT  166,  26  NE 
775  (holding  without  discussion  that 
where  defendant  In  an  action  by  the 
vendor  to  rescind  an  executed  con- 
tract for  the  sale  of  land  on  the 
ground  of  fraud  died.  It  was  not  Im- 
proper to  make  his  administrator 
party  defendant). 

'  34.  Sinclair  v.  Auxiliary  Realty  Co., 
99  Md.  223,  67  A  864 ;  McCutcheon  v. 
Pigue,  4  Helsk.  <TentL)  &65. 

35.  Batre  v.  Auze.  6  Ala.  173  ;  Price 
V.  Sanders,  39  Ark.  306  ;  Louisville  v. 
Hexagon  Tlle-Walk  Co.,  103  Ky.  6S2, 
46  SW  667.  20  KyL  226;  State  v. 
Sdwardfl,  116  Mo.  S60,  S8  SW  73  (Hen 
for  taxes)  ;  B^herv.  SchaumburK  IS 
Ha  189. 

Ca]  Salt  to  «iBforM  U«a  of  »tr«tt 
■Mwaniiwit.  An  action  to  enforce  the 
lien  of  a  street  assessment  should,  on 
the  death  of  defendant,  be  revived 
against  his  heirs  or  devisees  and  not 
■nlnst  his  executor,  Louisville  v. 
Hexagon  Tile-Walk  Co^  108  Ky.  662, 
4E  SW  667,  20  KyL  236. 

tb]  Snlt  to  sBforos  maahaaltfs 
liem.— Where  the  owner  of  real  estate 
dies  pending  a  statutory  proceeding' 
of  scire  fadaa  to  enforce  a  mechanic's 
lien,  the  suit  must  be  revived  against 
his  heirs  and  not  against  his  peraonal 
representatives.  .Belcher  v.  Bchaum- 
burg,  18  Mo.  189.  It  is  otherwise, 
however,  where  the  lien  had  been  dis- 
solved before  final  judgment  on  de- 
fendant  giving  bond  under  the  statute. 
Holmes  t.  Humphreys,  181  Mass.  181, 
68  ^fE>  396  (referred  to  supra  I  483 
note  23  [d}). 

[oj  Salt  to  ttaf ores  Tsador's  lies^ 
In  Price  V.  Sanders,  39  Ar^  306,  it 
appeared  that  a  vendor  of  land  by 
title  bimd  Indorsed  the  purchase  money 
not&  Suit  was  brought  hy  the  Indorsee 
against  the  makers  ana  indorser  to 


enforce  the  vendor's  lien.  The  In- 
dorser and  one  of  the  makers  died 
pending  suit.  It  was  held  that  the 
heirs  of  each  were  necessary  parties. 
See  also  Batre  v.  Ause,  6  Ala.  173, 
where  It  was  held  that  a  bill  against 
a  subpurchaser  to  enforce  the  ven- 
dor's Hen  for  the  purchase  money 
due  from  the  first  purchaser  must  be 
revived,  after  the  death  of  the  sub- 

fturctiaser,  against  his  heirs  at  law  un- 
ess  he  has  parted  with  his  Interest 
by  assignment  or  devise ;  and  If  the 
suit  is  revived  against  his  personal 
representatives  it  Is  error. 

[d]  Snlt  to  foreolose  mortffag* 
revlvable  against  personal  representa- 
tive of  deceased  mortgagor  see  Union 
Sav,  Bank  v.  Barrett.  182  Cal,  463, 
64  P  713,  1071 ;  Hlbernia  Sav.,  etc., 
Soc  V.  wackenreuder,  99  Cal.  603,  34 
P  219.  See  also  Mortgages  [27  Cyc 
1558]. 

3d.  Valley  R  Co.  v.  Bohm,  89  Oh. 
St.  633. 

37.  Ala.— Crutch  field  v.  Hudson,  23 
Ala.  393;  Ex  p.  Swan,  23  Ala.  192; 
Jordan  v.  Abercromble,  IS  Ala.  680. 

Iowa. — Cavender  v.  Smith,  8  Iowa 
360. 

Md,— Owlngs'8  Case,  1  Bland  370,  17 
AmD  811. 

Mo. — Brewlngton  v.  Stephens,  31  Ho. 

38 

N.  T. — De  Agreda  v.  Mantel,  1 
AbbPr  130. 

Tenn. — Preston  v.  Qolde,  12  Lea 
267. 

Eng. — Townsend  V.  Champemowne, 
9  Price  130. 

See  also  Kelso  v.  Story,  7  KyL  167 ; 
Murphy  v.  Fryer,  1  KyL  348. 

Bjeotmsnt  and  reoovery  of  mssne 
proDts  see  supra  I  486. 

[a]  VordMe  entry  and  detainer. 
— In  Brewlngton  v.  Stephens,  31  Mo. 
38,  It  was  held  that  on  the  death  of 
defendant  in  an  action  of  forcible  en- 
try and  detainer  the  suit  should  be 
revived  in  the  names  of  the  heirs 
and  the  administrator,  since  It  ts  an 
action  for  damages  and  also  for  the 
possession  of  the  land. 

|b]  Suit  to  rssolad  aiUI  to  recover 
haOk  paroluuM  moa^.— If  the  vendor 
dies  whUe  a  bill  Is  pending  against 
him  by  the  vendee  for  a  rescission  of 
the  contract  for  the  sale  of  the  land 
and  to  recover  the  amount  paid  as 
purchase  money  the  cause  should  be 
revived  against  his  administrator  as 
well  as  against  his  heirs.  Preston  v. 
Golde,  12  Lea  (Tenn.)  267. 

38.  Ala. — Foster  v.  Chamberlain. 
41  Ala.  158 ;  Rupert  v.  Elston,  36  Ala. 
79;  Mobile,  etc.,  R  Co.  v.  Talman,  15 
Ala.  472;  Gregg  v.  Bethea,  6  Port  9; 
Gayle  v.  Agee,  4  Port  607;  Bebee  v. 
Miller,  Minor  364. 

Del. — Farmers',  etc..  Bank  v.  Polk, 
1  Del.  Ch.  167. 

Qa. — Rogers  v.  Chambers,  112  Oa. 
868,  87  SB  429 ;  Gardner  v.  Grannlss. 
67  Oa.  688 ;  Sanders  v.  Btcherson.  16 


or  continued  against  his  Jieirs  or  devisees,  and  not 
against  bis  personal  representatives.^ . 

[$  490]  (7)  Oondemnation  Proceedings.  Wiiere 
defendant  in  a  proceeding  under  a  statute  to  con- 
demn land  for  public  use  dies  pending  the  proceed- 
ing the  revivor  of  the  proceeding  must  be  bad  in 
the  names  of  the  heira  or  devisees  and  not  in  the 
name  of  the  executor  or  administrator.^ 

[$  491]  d.^n  Suits  Affecting  Both  Realty  and 
Personalty.  On  the  death  of  defendant  pending 
an  action  affecting  both  personalty  and  realty,  the 
suits  should  be  revived  in  the  names  of  both  the 
heirs  and  the  personal  representativea  of  the  de- 
ceased." 

492]  e.  On  Death  of  One  or  More  of  Senral 
Defendants — (1)  In  OeneraL  It  is  a  well  settled 
ininciple  of  law  that  on  the  death  of  one  of  two 
defendants,  jointly  and  severally  liable,  plaintiff 
may  proceed  against  the  survivor  without  bringing 
in  the  representative  of  the  deceased  codefendant.'* 

Henderson  v.  Hackney, 


Ga.  404 ;  Henderson  v.  Hackney,  11 
Ga.  282. 

111. — Baltance  v.  Samuel,  4  111.  380. 

Ky. — White  v.  Turner*  1  B.  Mon. 
130;  Duls  v.  Fisher,  66  SW  387,  23 
KyL  1425  (death  of  one  defendant  la 
action  for  trespass). 

Mass. — Colt  v.  Learned,  133  Mas& 
409 ;  New  Haven,  etc.,  Co.  v.  Hayden, 
119  Mass.  861 ;  Foster  v.  Hooper,  2 
Mass.  672. 

Minn. — Lanier  v.  firlne,  24  Minn. 
116. 

Nebr. — Jameson  v.  Bartlett.  68  Nebr. 
638,  88  NW  860. 

Nev, — Fowler  v.  Houston,  1  Nev. 
469. 

N.  J.— Fisher  v.  Allen.  86  N.  J.  L. 

203. 

N.  T.— Lyon  v/  Park,  111  N.  T.  860, 
18  NE  863';  Davis  v.  Van  Buren,  73 
N.  T.  687  :  Risley  v.  Brown,  67  N.  T. 
IGO:  Wood  V.  Flsk,  63  N.  Y.  246,  20 
AmR  628;  Getty  v.  Blnsse,  49  N.  Y. 
386,  10  AmB  379  ;  Angell  v.  Lawton, 
14  Hun  TO ;  Llvermore  v.  Bushnell,  5 
Hun  286  ;  Parker  v.  Jackson,  16  Barb. 
33 ;  Hlggins  v.  Freeman,  9  N.  Y,  Super. 
650  ;  American  Copper  Co.  v.  Lowther, 
26  Misc.  441.  54  NYS  960  [aff  38  App. 
Dlv.  184.  66  NYS  688];  Halstead  v. 
Cockroft  49  HowPr  848  [rev  on  other 
grounds  40  N.  Y.  Super.  619]  ;  Gard- 
ner V.  Walker.  22  HowPr  405 ;  Gordon 
V.  Sterling,  13  HowPr  406 ;  Mott  v. 
Petrie,  15  Wend.  317  ;  Grant  v.  Shor- 
ter, 1  Wend,  148 ;  Jenkins  v.  De  Qroot, 

1  Cal.  Cas.  122 ;  Leake,  etc..  Orphan 
House  V.  Lawrence,  11  Paige  80  [art 

2  Den.  677].  And  see  Lane  v.  Fenn, 
76  .  Misc.  48,  134  NYS  92. 

Pa.— Githers  v.  Clarke.  158  Pa,  616, 
28  A  282  ;  Ash  v.  Gule,  97  Pa.  493, 
39  AmR  818  ;  DIngman  v.  Amslnk,  77 
Pa.  114 ;  Miller  v.  Reed,  27  Pa.  244, 
67  AmD  469 ;  Mechanics,  etc.,  Ins.  Co. 
V.  Spang,  6  Pa.  113  ;  Walter  v.  Gin* 
rich.  2  Watts  204  ;  Machette  v.  Magee, 
9  Phlla.  24. 

Tenn. — Gilchrist  v.  Cannon,  1  Coldw. 
681 ;  Claiborne  v.  Goodloe,  Cooke  391. 

Tex. — Aldrldge  v.  Mardoft,  32  Tex. 
204. 

Va. — Richardson  v.  Jones,  12  Qratt 
(63  Va.)  63. 

W.  Va. — Hennlng  v.  Fams worth,  41 
W.  Va.  548,  28  SB  663. 

[a]  Kay  bring  in  representatlv*. 
— (1)  But  by  statute  In  some  states, 
on  the  death  of  one  of  two  debtors 
sued  Jointly,  his  executors  or  adminis- 
trators may  be  substituted  and  the 
action  proceed  against  them  and  the 
surviving  defendant  Jointly.  DIngman 
V.  Amsink,  77  Pa.  114;  Strause  v. 
Braunreuter,  14  Pa.  Super.  126.  (2) 
An  action  upon  the  bond  of  a  town 
treasurer  against  the  principal  and 
sureties  does  not  abate  upon  the  death 
of  one  of  the  obligors,  out  should  be 
revived  against  the  personal  represen- 
tatives. Calms  V.  O'Bleness,  40  Wis. 
489. 
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And  when  the  interest  of  a  codefendant  ceases  on 
his  death,  revival  against  his  representative  is  not 
necessary.**  But  the  representative  or  heir  of  a 
deceased  codefendant  should  be  made  a  party  to 
the  action  where  his  presence  is  necessary  to  a 
complete  determination  of  the  controversy.*° 

PtoIm^  of  will.  If  one  of  several  caveators  die 
pending  the  proceeding  to  probate  a  will,  the  pro- 
pounder  may  proceed  and  try  the  case  without 
making  the.  representative  of  the  deceased  a 
party.*  '  i 

[$  493]  (2)  Suit  against  Husband  and  Wife. 
Where  a  husband  is  joined  as  a  defendant  in  a  suit 
against  his  wife  simply  in  compliance  with  a 
statute  or  rule  of  law  requiring  him  to  be  so  joined 
and  not  to  obtain  any  relief  against  him,  the  action 
may  be  continued  against  the  wife  after  the  death 
of  the  husband  without  a  revivor  against  his  ex- 
ecutor or  administrator.^  On  the  other  hand, 
^vbere  an  action  is  brought  against  a  husband  and 
wife  to  try  title  to  property  claimed  by  the  wife 
and  her  husband,  and  the  wife  dies  pending  suit, 
leaving  the  husband  as  her  sole  heir,  the  suit  may 
proceed  against  him,  without  making  her  personal 
representative  a  party  thereto,  and  the  judgment 
wUl  bind  all  his  interest  in  such  property.*'  And 
upon  the  death  of  a  wife  in  an  action  against  her 
and  her  husband  to  enforce  a  lien  on  her  land  for 
taxes  no  revival  against  the  husband  is  necessary 
in  order  to  subject  his  life  estate  as  tenant  by  the 
curte^.** 

494^  (3)  Suit  against  Partners.  As  a  rule,  in  a 
suit  against  partners  on  a  cause  of  action  relating 
to  partnership^  affairs,  if  one  or  more  of  the  part- 


ners die,  it  is  unnecessary  to  revive  the  suit  in  the 
name  of  the  personat  representatives  of  the  de- 
ceased partner  or  partners."  But  ifl  a  suit  against 
partners  for  specific  performance  of  a  contract  for 
the  sale  of  land,  if  one  of  defendants  dies  pending 
the  suit,  his  heirs  are  necessary  parties.**  And  it 
has  been  held  that  in  an  action  by  a  t|iird  person 
against  partners  for  an  account,  if  one  of  defend- 
ants dies  pending  the  suit  his  representatives  must 
be  made  parties  unless  it  is  shown  that  there  are 
no  firm  assets,  or  that  they  are^  insufficient  to  pay 
the  debts  of  the  concern,  so  that  such  representa- 
tives would  have  no  interest  in  the  partnership 
effects.*'  In  an  action  by  one  who  has  assigned 
his  interest  in  a  firm,  against  the  old  and  new  mem- 
bers of  the  firm  to  set  aside  the  assignment  and  for 
an  accounting,  where  one  of  the  new  partners 
dies  pending  the  suit,  revival  against  his'  repre- 
sentatives is  necessary,  as  it  is  essential  to  a  com- 
plete determination  of  the  issnes  that  the  equities 
of  the  former  partners  as  against  the  new  partners 
should  be  adjusted.** 

[$  495]  (4)  Suit  against  Tenants  in  Common. 
Where  a  cotenant  defendant  dies  pending  a  suit 
for  partition,  it  is  necessary  that  the  heir,  de^see, 
or  other  person  authorized  to  represent  the  title 
of  such  cotenant  be  made  a  party  defendant  before 
proceeding  with  the  partition.*"  But  the  death  of 
a  tenant  in  common  pending  an  action  for  parti- 
tion does  not  necessitate  the  revival  of  the  action 
against  bis  administrator,  where  his  share  de^ 
Bcends  to  his  ootenants  and  where  no  effort  is  made 
to  charge  him  with  the  rents  and  profits  of  the 
land.* 


Cbl  X&  XMitnolT  (1)  Where  d  de- 
fendant dies,  the  action  doea  not  stand 
for  trial  aa  to  the  other  defendant* 
until  It  has  been  revived  against  the 
representatives  of  the  deceased  defend- 
ant, or  abated  aa  to  them.  Ewell  v. 
Tto.  7«  SW  875.  25  KyL,  976.  (2> 
I'nder  Civ.  Code  Pr.  I  606,  providing 
that  on  the  death  of  a  defendant  In 
an  action  to  recover  real  property  only 
the  action  may  be  revived  against  hia 
personal  representatives  or  any  of 
ihem,  the  legal  effect  of  the  death  of 
a  defendant  in  an  action  to  recover 
:and  only  Is  to  Immediately  abate  the 
action  a.8  to  him.  but  such  abatement 
does  not  authorize  a  dismissal  within 
time'  it  Is  subject  to  revival.  Bur- 
chett  V.  Clarke.  109  SW  888,  33  KyL  240. 

( c  ]  Xb  CeniMHaai  where  in  an 
action  of  debt  jointly  against  the 
iDaker  and  Indorser  of  a  promissory 
note,  the  maker  dies,  upon  the  sugges- 
uun  of  the  death,  and  before  plea  In 
abatement  or  motion  to  dismiss,  plain- 
tiff may  ask  leave  to  revive  against 
the  administrator  of  the  maker,  al- 
though, under  an  honest  mistake  as 
to  his  right,  he  had  at  an  earlier  stage 
of  the  action  elected  to  proceed  against 
the  Indorser  alone.  Holland  v.  Harris, 
::  f^need  $8. 

39.  Ritchey  v.  Burlcke.  64  SW  173. 
11  KvL  1120  (holding  that  where  a 
life  tenant  dies  pending  an  action  to 
^fiject  the  remainder  mtereat  In  land 
ii  if  not  necessary  to  revive  the  action 
aeainst  her  real  or  personal  repre- 
— ntatlve)  ;  Burleigh  v.  Prentiss,  95 
5Hr.  19t,  49  A  919  r  holding  that  the 
carrion  of  a  plaintiff  In  a  real  action, 
andw  Bev.  St.  c  lOi  i  16,  for  the 
crtart  to  order  notice  to  the  children 
at  one  of  several  defendants,  who  has 
'^)«d  after  the  entry  of  the  action  m 
-■ourt.  cannot  be  granted  If  It  appears 
frtxn  ptalntlfTs.allesationB  and  formal 
a-Iiniraloiw  on  the  hearlnsr  of  the  mo- 
tisn  that  defendants  were  sued  aa  trus- 
tee*^.  and  that  the  deceased  defendant 
i-tA  DO  interest  whatever  In  the  de- 
mtaiif^  prvmlaes,  except  for  her  life). 
See  also  Xtonnor  v.  Quartermaa,  90 


Ala.  164,  8  S  715,  24  AmSR  778  and 
note. 

40.  Slalnger  v.  Ounn,  61  Ark.  414, 
83  SW  9B9  (suit  for  speclftc  perform- 
ance) ;  Pearce  v.  Bruce.  38  Oa.  444 
(suit  against  partners  for  account); 
Victor  V.  Goodman,  26  Misc.  54E,  67 
NTS  599  (holding  that  where,  after 
Judgment  creditors  have  brought  an 
action  to  set  aside  transfers  made  by 
one  defendant,  their  judgment  debtor, 
to  another,  the  transferor  dies  and  his 
transferee  Is  appointed  his  admlnlstra- 
trlx.  she  should  be  made  a  party  de- 
fendant In  her  representative  capacity, 
as  her  presence  In  that  capacity  Is  nec- 
essary to  complete  the  determination 
of  the  controversy)  ;  De  Agreda  v. 
Mantel,  1  AbbPr  (N.  T.)  130. 

41.  Standi  v.  Kenan,  35  Ga.  102. 
43.    Crook  V,  Tull.  Ill  Mo.  283.  20 

SW  82  ;  Parker  v.  Steed.  1  I,ea  (Tenn.) 
206.  See  also  Hagglns  v.  Peck,  10 
B.  Mon.  (Ky.)  210  (holding  that 
where  the  husbands  of  heirs  who  are 
sued  die  pending  suit  in  chancery  to 
subject  lands  descended  to- their  wives, 
no  revivor  Is  necessary  against  their 
personal  representative  unle^i^s  they 
have  received  of,  the  estate  of  deced- 
ents, and  It  Is  designed  to  hold  them 
responsible ) . 

Survival  of  snlt  on  death  of  one 
spoase  see  supra  gf  274,  275. 

[a1  roreolosare  of  mortgmffe  or 
trust  deed  on  wife's  land.^It  has 
been  held  that  where,  pending  a  suit 
against  a  husband  and  wife  to  fore- 
close a  trust  deed  on  her  land  given 
by  them  to  secure  a  joint  note,  the 
husband  dies,  plaintiff  may  proceed 
against  the  wife  alone,  and  obtain  a 
decree  of  sale  without  reviving  the 
cause  against  the  husband's  represen- 
tatives or  heirs.  Lawrence  v.  Arm- 
strong. (Tenn.  Ch.  A.)  4S  SW  403. 
But  see  Thomson  v.  Dudley,  3  Edw. 
(N.  T.)  137  {holding  that  upon  the 
death  of  the  hmband  In  a  suit  against 
him  and  his  wife  to  foreclose  a  mort- 
gage executed  by  them,  after  the  bill 
had  been  taken  pro  confesso  but  t>efore 
decree,  no  decree  oould  be  had  without 


a  revivor  of  the  suit  against  the  rep- 
resentatives of  the  husband). 

43.  Bonner  v.  Ogllvle,  24  Tex.  Civ. 
A.  237,  68  SW  1027. 

44.  Louisville  v.  Wooley,  108  Ky. 
691.  57  SW  499,  22  KyL  406. 

45.  See  cases  cited  supra  |  276. 
And  see  Watts  v.  Langston,  135  Ga. 
161,  68  SB  1115;  Dlneen  v.  Lannlng,- 
92  Nebr.  645.  138  NW  759;  Union  Pac 
R.  Co.  v.  Metcalf.  50  Nebr.  452,  S9 
NW  961 ;  Latz  v.  Blumenthal,  60  Misc. 
407.  lOO  NY8  627  [Rff  116  App.  Dlv. 
914,  101  NTS  11281. 

[a]  AsBhpiment  for  beneflt  of 
oredlton.— Where  one  of  two  assign- 
ors for  the  benefit  of  creditors  who 
were  partners  dies  during  an  account- 
ing by  the  assignee,  before  a  reference 
In  an  action  by  a  creditor  for  the  pay- 
ment of  his  share  of  the  assigned 
estate,  a  motion  by  the  assignee  to 
suspend  the  reference  until  some  repre- 
sentative of  the  deceased  assignor  can 
be  brought  In  will  not  be  granted  where 
It  dbes  not  appear  that  the  deceased 
ever  had  any  Individual  property,  for 
as  to  the  Arm  rlsrhts  and  property  he 
Is  represented  by  the  surviving  partner. 
Pope  V.  Briggs,  21  NYS  718. 

46.  Salinger  v.  Gunn,  61  Ark.  414, 
33  SW  969. 

47.  Pearce  v.  Bruce,  38  Qa.  444. 

48.  Hau  si  I  ng  V.  Rheln  frank,  1  OS 
App.   Div.  517,  93   NTS  121. 

49.  Nelson  v.  Halsley,  39  Ffa,  145, 
22  S  266  ;  Croan  v.  Maraman,  148  Ky. 
135,  146  -SW  898. 

[a]  The  trnstee  of  a  ootsBaBt  de- 
fendant In  partltloB  Is  not  a  proper 
party  to  irepresent  the  title  held  by 
the  trustee  for  the  beneflt  of  his  ces- 
tui que  trust,  after  the  death  of  the 
latter.  In  the  absence  of  a  showing 
that  the  trust  contlnned  after  such 
death,  and  a  further  showing  of  pow- 
ers and  title  In  such  trustee  suHlclent 
to  authorize  him  to  represent  the  prop- 
erty sought  to  be  partitioned  without 
the  presence  of  his  new  cestui  que  trust 
as  a  party  defendant.  Nelson  v,  Hals- 
ley,  89  Fla  146.  22  S  266. 
00.  .v.  .QiutftOTtna8,^9jt^^ 
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496]  (6)  Joinder  of  SorvlTors  and  Ropre- 
gentatiTes  of  Deceased.  The  doctrine  very  gener- 
ally obtains  that  on  the  death  of  one  of  several 
defendants  jointly  and  severally  liable  the  action, 
either  in  contract  or  in  tort,  eannot  be  revived  as 
a  joint  action  against  the  surviving  defendant  and 
the  representatives  of  the  deceased  defendant,'^ 
unless  there  is  a  statute  permittii^  sach  joinder." 
It  has  been  held,  however,  that  if  two  parties  to  a 
contract  whose  liabili^  is  several  are  joined  as  de- 
fendants in  an  action  thereon  under  a  statute  per- 
mitting such  joinder,  and  one  of  them  dies,  his 
personal  representative  may  be  summoned  in  to  de- 
fend the  action  as  against  him."  It  has  also  been 
held  that  in  an  equity  action  against  several  de- 
fendants for  an  accounting,  on  the  death  of  one 
of  them  the  action  survives  and  his  executors  and 
representatives  should  be   made  parties,'^  that 


where,  on  a  bill  for  contribution  by  a  surety  against 
the  heirs  of  his  cosurety,  one  of  the  heirs  sum- 
moned dies  pending  the  suit,  his  administrator 
should  be  summoned  in,  and  that  the  same  decree 
will  be  passed  against  him  that  would  have  beeo 
passed  ^{ainst  his  intestate;"  and  that  in  Buits 
for  specific  performance  it  is  not  only  proper,  but 
necessary,  to  brin^  in  the  representatives  of  a  de- 
ceased defendant."* 

497]  (6)  ReriTal  as  Separate  Actions.  On 
the  death  of  one  of  several  defendants  jointly  and 
severally  liable  the  action  may  be  separated  and 
continued  as  two  actions,  one  against  the  sor- 
vivors  and  the  other  against  the  representatives 

of  tllG  d€C6&S6Cl 

498]  f .  Ctai  Death  of  Person  Sued  in  Bepxe- 
sentative  Capacity— (I)   Suit  against  OfiardiaiL 

Upon  the  death  of  a  guardian  pending  a  suit  against 


1<4.  8  8  715.  24  AmSR  778 ;  Waring  v. 
Warln».  7  AbbPr  (N.  T.)  478. 

SI.  tJ.  8. — Seaman  v.  Slater,  18 
Fed.  488. 

Ala. — Gtlbreath  v.  Jones,  88  Ala. 
Hi :  Jay  V.  Btein,  49  Ala.  S14 ;  Foster 
T.  Chamberlain.  41  Ala.  158;  Oayle 
v.  A^ee,  4  Port.  607. 

Aril. — Bruton  v.  Gregory,  8  Arte  177. 

ni.— Blch  V.  Slevers,  78  HI.  194; 
Ballance  v.  Samuel.  4  III.  880. 

Iowa. — speaker  v.  Cannon,  11  Iowa 
30. 

Ky.— Com.  V.  York,  9  B.  Mon.  40. 

Me.— Treat  v.  Dwlnel,   B9  Me.  341. 

Md. — Biggs  V.  lAnKhammer,  103  Md. 
94.  88  A  198:  Wolfe  v.  Murray,  9ft 
lUd.  727.  64  A  876. 

,  Mass.— Rlcker  v.  Gerrlsh,  124  Mans. 
867:  Cochrane  v.  Cushlng.  124  Mass. 
219;  New  Haven,  etc.,  Co.  v.  Hayden. 
119  Mass.  361;  Foster  v.  Hooper,  2 
Mass.  678. 

N.  3.—TUiber  v.  Allen,  86  M.  J.  L. 
208. 

N.  T.— Hauck  V,  Craighead,  67 
N.  T.  4S2 ;  Union  Bank  v.  Mott,  27 
N.  T.  «S3 ;  Jersey  City  First  Nat.  Bank 
V.  I«Dk.  57  Hun  688,  10  NTS  261  ; 
Marten  v.  -  Biackwell,  8  Hun  313  ; 
Uvermore  v.  Bushnell,  6  Hun  285 ; 
ArthQr  V.  Orlswold,  2  Hun  606  ;  McVean 
V.  Scott.  46  Barb.  379;  Helnmuller  t. 
Gray,  86  N.  T.  Super.  196 :  Wright  v. 
Marshall,  3  Daly  381 ;  Mulligan  v. 
O'Brien,  68  Misc.  4,  103  NTS  911,  119 
App.  Dir.  365  [aff  104  NTS  301]; 
Oardner  v.  Walker,  22  HowPr  405  ; 
Orant  v.  Shurter,  1  Wenil.  148;  Jen- 
kins T.  De  Groot,  I  Cal.  Cas.  122; 
House  T.  Lawrence.  11  Paige  80  [aff 
2  I>en.  677].  _ 

Pa.— OlvMt  v.  Albert,  6  Watts  &  S. 
888 

Tex.— Martin  v.  HarrUon,  8  Tex. 
466. 

Wis.— Calms  V.  O'Eleness,  40  Wis. 
489 ;  Jones  v.  Keep,  23  Wis.  4B. 

[a]  JolBt  tort-xMBon^An  action 
against  joint  tort-feasors,  -upon  the 
death  of  either,  becomes  incapable  of 
being  continued  as  a  lelnt  action 
amtnst  the  aurvlvop  and  the  repre- 
sentatives of  the  deceased.  Helnmuller 
T.  Gray,  86  N.  Y.  Super.  198. 

[b]  AottoB  ■tfallut  baAanA  aad 
wUfc— Under  Code  Pub.  Gen.  Laws 
art  BO  I  4,  requiring  that,  on  the 
death  of  a  defendant  Jointly  sued  with 
another,  a  separate  suit  against  his 
administrator  shall  be  docketed.  It  la 
error  to  revive  an  action  against  hus- 
band and  wife,  after  the  husband's 
death,  against  his  administrator,  so 
as  to  effect  a  Joinder  of  the  wife  and 
admhiistrator.  as  a  Judgment  against 
the  wife  will  be  de  bonis  proprils, 
while  that  against  the  admlnlstraitor 
will  be  de  bonis  testatorls.  Wolfe  v. 
Murray.  96  Md.  727,  64  A  876. 

Bfi.  Smith  V.  Crutcher,  27  Miss.  466  ; 
Woodhouse  v.  Lee,  14  Miss.  IRl ; 
Henderson  v.  Tatbert,  18  Miss.  109; 
Ball  V.  Ward,  73  N.  J.  Eq.  440,  68  A 
343;  Brown  v.  Clary,  2  N.  C.  107; 
Diogmaa  v.  Amsink,  77  Pa.  114 ; 
Straiise  r.  Braunreutar,  14  Fa.  Super. 


12S.  Compare  Bennett  v.  Splllars,  9 
Tex.  619. 

[a]  lto.O«orrla  plaintiff  is  given  the 
option  of  making  the  personal  rep- 
resentative of  the  deceased  defendant 
a  party  or  of  discontinuing  as  to  him 
and,  proceeding  against  the  surviving 
defendants.  Civ.  Code  (1896) 
11  6014,  6041;  Savannah  Bank,  etc., 
Co.  V.  Purvis,  6  Qa.  A.  276,  66  SE 
36. 

[b1  Bleottoa  to  prooead  against 
•nrrlToni^Where  one  of  several  de- 
fendants dies  pending  the  action,  and 
plaintiff  elects  to  proceed  against  the 
survivors  without  Joining  the  represen- 
tative of  tfie  deceased,  such  plaintiff, 
after  Judgment  has  been  rendered 
against  the  survivors,  cannot  main- 
t^n  scire  facias  against  the  repre- 
sentative of  the  deceased  to  have  him 
made  a  party  to  the  suit  Harrell  v. 
Park,  32  Ga.  566. 

[c1  In  Hew  Tork  (1>  Code  Civ. 
Proc.  i  758,  as  amended  by  Laws 
(1877)  0  416,  provides:  "In  case  of 
the  death  of  one  of  two  or  more  plain- 
tiffs, or  one  of  two  or  more  defend- 
ants. If  the  entire  cause  of  action  sur- 
vives to  or  against  the  others,  the 
action  may  proceed  In  favor  of  or 
against  the  survivors.  But  the  estate 
of  a  person  or  party  Jointly  liable 
upon  contract  with  others  shall  not  be 
discharged  by  his  death,  and  the  court 
may  make  an  order  to  bring  in  the 
proper  representatives  of  the  decedent, 
when  It  is  necessary  so  to  do,  for  the 
proper  diaposltlon  of  the  matter;  and, 
where  the  liability  Is  several  as  well  as 
Joint,  may  order  a  severance  of  the 
action  80  that  it  may  proceed  sepa- 
rately against  the  representative  of  the 
decedent*  and  against  the  surviving 
defendant  or  defendants."    Under  this 

Sirovlslon,  when  one  dies  who  has  been 
oined  as  codefendant  with  others  In 
an  ordinary  action  at  law  upon  their 
Joint  contract,  plaintiff  has  several 
courses  open  to  nlm:  "(a)  He  can 
drop  the  matter  as  far  as  the  de- 
cedent's estate  is  concerned  and  pro- 
ceed In  the  action  against  the  surviving 
defendants  as  if  they  were  the  only 
parties  liable,  no  application  to  the 
court  being  necessary  to  enable  him 
so  to  proceed,  (b)  He  can  apply  for 
an  order  upon  proper  notice,  bringing 
in  the  executor  of  the  deceased  de- 
fendant and  contlnulngr  the  suit  against 
the  executor  and  the  remaining  origin- 
al defendants  as  codefendants :  and, 
if  the  llabllitr  of  the  original  defend- 
ants was  Joint  and  several,  the 
plaintiff  may  choose  either  course  a  or 
course  b,  or  employ  a  third  method 
under  which  (c)  the  court  may.  on 
bringing  in  the  executor,  order  a  sev- 
erance so  the  action  shall  proceed  as 
two  actions,  one  against  the  executor 
alone  and  the  other  against  the  re- 
maining original  defendants."  Lane 
v.  Fenn,  76  Misc.  48.  58,  134  NTS  92. 
(2)  And  under  the  said  I  768,  and  De- 
cedent Estate  Law,  I  120  (Consol. 
Laws  ri»09]  o  IS),  giving  a  rtght  to 
bring   actions   against   executors  or 


wrongdoers  in  the  same  manner  and 
with  like  effect  as  actions  founded  an 
contra^  a  plaintiff  In  an  action 
against  Joint  tort-feasors  may,  on  the 
death  of  one,  bring  In  the  executor  of 
the  deceased  defendant  and  proceed 
against  the  executor  and  the  other 
defendants  in  one  action  unless  a  sev- 
erance Is  necessary  In  furtherance  of 
Justice.    Lane  v.  Fenn,  supra. 

[d]  In  West  TlqrlBla  the  common- 
law  rule  abating  an  action  on  the 
death  of  one'  of  two  or  more  Joint  de- 
fendants Is  not  BO  altered  by  Code 
(1906)  c  127  I  2,  as  to  authorise 
revival  of  the  action  against  the  per- 
sonal representative  of  the  deceased 
Joint  defendant,  but  this  section 
merely  prevents  total  abatement  and 
enables  plaintiff  to  keep  the  action 
alive  against  the  surviving  defendants. 
Means  v.  Barnes,  78  SB  666. 

63.   Colt  v.  Learned,  ISS  Masa  409. 

B4.  Hatstead  v.  Cockcroft,  40  N.  T. 
Siper.  519. 

66.  Wood  V.  Leiand,  1  Mete 
(Mass.)  387. 

66.  De  Agreda  v.  Mantel,  1  AbbPr 
(N.  T.)  130  (holding  that  In  an  action 
against  two  purchasers  of  land  to  en- 
force the  contract  a  Judgment  rendered 
after  the  death  of  one  of  defendants 
decreeing  performance,  and,  In  case  of 
noncompliance  therewith,  directing  the 
sale  of  the  property  and  the  entry  of 
a  Judgment  for  a  deficiency  if  there 
should  be  any,  could  not  be  carried 
into  effect  until  the  representatives  of 
the  decea'sefl  were  before  the  court). 
See  also  Madison  v.  Wallace,  2  J.  J. 
Marsh.  (Ky.)  681  (holdtaig  that,  in  a 
suit  for  specific  performance*  against 
heirs,  suggestion  on  the  record  ot  the 
death  of  a  female  heir  who  retained 
her  patronymic  name  to  her  death,  did 
not  dispense  with  the  necessity  or  re- 
vivor against  her  representatives). 

67.  U.  8. — Seaman  v.  Stater,  18 
Fed.  486. 

Md,— Wolfe  v.  Murray,  96  Md.  727, 
64  A  876. 

Mass. — State  Bank  v.  Wolles,  8  Pick. 
16. 

Miss. — Woodhouse  v.  Lee,  14  Miss. 
161. 

N.  Y.— Union  Bank  v.  Mott,  27  N. 
T.  838;  Bond  v.  Smith,  4  Hun  48; 
ArtlVLir  V.  Griswold.  8  Hun  608 ;  Mc- 
Vean. v.  Scott,  46  Barb.  879;  MuUlKan 
V.  CVBrleo,  68  Misc.  4,  103  NTS  911 
Caff  119  App.  Div.  866,  104  NTS  801j  : 
Helnmuller  v.  Gray.  44  HowPr  260; 
Oardner  v.  Walker,  22  HowPr  405  ; 
Rogers  v.  Paterson,  4  Paige  409.  And 
see  Lane  v.  Fenn,  76  Misc.  48,  134  NTS 
92  (supra  I  496  note  62  [c]).  Compare 
Philadelphia  Gas  Works  Constr.  Co. 
V.  Monheimer,  20  NTS  601  ( where 
It  was  held  that  where.  In  an  action 
to  set  aside  certain  transfers  of  a 
patent  to  which  the  deceased  defend- 
ant was  a  party.  It  appeared  that  all 
of  the  parties  defendant  should  be 
before  the  court  in  one  action,  a  con> 
tlnuance  of  the  action  against  the 
administratrix  of  such  deceased  de- 
fendant was  pXQpor). 
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him  for  a  debt  contracted  by  him  for  the  benefit 
of  his  ward,  his  personal  representative  may  be 
made  a  party  in  his  stead."* 

499]  (2)  Suit  against  Officer.  On  the  death 
of  an  offiieer  pending  a  suit  against  him  in  his  offi- 
cial capacity  the  snit  should  be  continae4  in  the 
name  of  his  successor  in  ofRce."* 

[i  500]  (3)  Snit  against  TmuauX  Bepiesanta- 
tins.  On  the  death  of  a  personal  representative 
pending  an  action  against  him  on  a  cause  of  action 
against  bis  decedent,  the  action  should  be  continued 
io  the  name  of  the  administrator  de  bonis  non  of 
the  origuoal  decedent."**  But  where  a  personal  rep- 
resentative dies  pending  a  proeeedii^  i^inst  him 
to  hold  him  accountable  for  maladministoition,  his 
administrator,  and  not  the  administrator  de  bonis 
non  of  his  testator  or  intestate,  is  the  proper  party 
against  whom  to  revive." 

[(  501]  (4)  AasU&M  of  Baoknipt  A  eanse  of 
action  asainst  me  as  assignee  of  a  bankrupt  does 
not  snrvive  against  such  assignee's  pononaf  xep^ 
sentativea.** 

502]  (6)  Offleer  of  Oorporatfon.  Where  an  of- 
ficer of  a  corporation  is  made  a  party  to  a 


WJa. — Cainu  v.  O'Bleneu,  40  "Wis. 
4(9:  Jonea  v.  Keep.  23  Wis.  4S. 

58.  Lewis  V.  Allen,  68  Oft.  S9S. 
Ssrrl'na  <tf  nilt  see  supra  |  268. 

59.  EMrlngton  v.  HatbewB,  30  Ark. 
CGS:  MuKge  T.  Jackson,  60  Fla.  286, 
3S  S  157  ;  In  re  Marvin,  IS  NTS  600. 

Bnxwlvml  at  nit  see  supra  |  259. 

[a]  BIi«rUr. — Where  a  sheriff  has 
levied  on  personalty  under  an  attach- 
ment attacking  a  sale  and  transfer 
of  property  on  the  ground  of  fraiid, 
and  replevin  is  brought  aealnst  the 
EherifC  by  the  vendee,  and  pending 
replevin  the  sheriff  dies,  his  successor 
Id  office  Ifl  the  proper  party  to  con- 
tinue such  litigation,  and  may  be 
«ub?:tituted  as  defendant.  Mugge 
Jackson.  60  Fla.  236,  39  8  167. 

[b]  Oouxtr  tTMURueT'— Where,  in 
a  proceeding  against  a  county  treas- 
urer to  compel  the  application  of 
taxes,  as  directed  by  Laws  (1869)  c 
«07.  defendant  answered  that  such 
Uzes  bad  been  applied  under  the  di- 
rection of  the  board  of  supervisors, 
-mil  afterward  died  pending  an  inquiry 
before  a  referee  as  to  the  facts  of 
each  application.  It  was  held  that  his 
mccessor  In  offlce  was  properly  made 
jJefendant  to  the  prooeedmg  in  his 
ttead.     In    re  Marrta.  16   NTS  600. 

60.  Jones  v.  Jones,  8  Humpbr. 
'Tmul)  706. 

■arvlna  «f  rait  see  supra  i  268. 

la]  wuow'a  support. — An  action 
commenced  by  a  widow  against  the 
administrator  of  her  husband  for  the 
year's  support  and  the  exempt  property 
rannot  be  revived  against  the  repre- 
^'ntatlves  of  the  administrator,  but 
nnlf  against  the  administrator  de  bonis 
D9Q  of  tbe  husband.  Holllday  v.  Hol- 
!isd.  41  Hiss.  628. 

SI.  I^eonard  v.  Cameron,  89  Miss. 
(19.  And  see  Brandon  v.  Mason,  1 
)>a  (Tenn.)  616  (holding  that  where 
u  executor  of  a  will  authorizing  him 
:o  sdl  Ian (7s  comes  Into  court  to  have 
■he  win  fxnwtrued,  becomes  a  com- 
ninkoier  of  tbe  court  to  sell  the  lands, 
ud  dies  before  final  decree,  defend- 
ants or  their  representattves  may 
!Bs!ntaln  a  bill  of  supplement  and 
TniTor  In  the  nature  m  a  ovss  bill 
-0  hold  hl9  sureties  liable  for  the  pro- 
•vt^a.  and  In  such  case  the  court  may, 
10  Us  discretion,  dispense  with  the 
^menee  of  an  administrator  de  bonis 

Is]  Pa-r—taVit^'  In  Clopton  v. 
Htughton.  57  Miss.  787,  It  was  held 
lUt  where  an  executor  dies  pending 
nil  for  devastavit  it  Is  necessary  to 
Tertre  the  suit  against  his  administra- 
te- in  order  to  procure  a  perwrnal 
Secret   But  ^ee  suwa  I  811.,  ^ 

n.  Rlcliaida  T.  Mar^and  Ins.  Co, 


8  Cranch  <U.  S.)  84.  8  L;  ed. 
Hall  T.  Cusfaing,  S  Haaa  621. 

ea.  tiO  Orand  Vi  McKnule,  110  Ala. 
498.  80  S  131. 

64.  Hutchlngs  v.  Eddy,  6  Kan.  A. 
490.  60  P  944. 

60.  Pendleton  v.  Fay,  8  Paige  (N. 
T.)  204.  ^.    ^  ^ 

66.  Ky. — Crook  v.  Turpln,  10  B. 
Mon.  243;  Lyle  v.  Bradford.  7  T,  B. 
Mon.  111. 

Mich.— Webster  v.  Hitchcock,  11 
Mich.  66. 

N.  T. — Hoach  v.  lia  Farfce,  48  Barb. 
616;  Bomsdorff  v.  Lord,  41  Bu-b.  211; 
Stewart  v.  Powers,  88  N.  T.  Super.  66: 
Garvey  v.  Owens,  9  NTSt  227  fait  116 
N.  T.  671,  22  NE  1127];  Pwidleton  V. 
Fay   8  Paige  204. 

Oh. — Carter  v.  Jennings,  24  Oh.  St. 
182 

dkl.— Boyes  v.  Masters.  28  Okl.  409, 
114  P  710,  83  LRANS  676  and  note. 

8.  C— Arthur  v.  Allen,  22  8.  C  482; 
Pamell  v.  Maner,  16  8.  C  848. 

67.  Beach  v.  Reynolds,  6S  N.  T.  1 
[aff  64  Barb.  606]  {holding  that  Code 
Proc.  f  121,  providing  that  no  action 
should  abate  by  the  death  of  a  partv 
where  the  cause  of  acUon  aurvtved. 
and  In  case  of  death  of  a  party  the 
court  on  motion  or  on  a  supplemental 
complaint  might  allow  the  action  to 
be  continued,  abolished  the  practice 
which  had  previously  prevailed  In  re- 
gard to  bills  of  revivor,  and  substitut- 
ed In  the  place  thereof  supplemental 
bills,  and  placed  supplemental  com- 
plaints, complaints  for  revivor  and 
supplement  and  for  mere  revivor  on 
the  same  footing  as  to  practice;  and 
to  file  a  supplemental  complaint  In 
either  case  leave  of  court  was  neces- 
sary). See  also  Chapman  v.  Foster, 
15  HowPr  (N.  T.)  241. 

68;  Ala. — Wells  v.  American 
Mortg.  Co.,  109  Ala.  480,  20  S  136 
(amendment  of  bill  may  serve  as 
suggestion  of  death,  etc.);  Floyd  v. 
Rltter,  65  Ala.  501;  Pope  v.  Irby.  67 
Ala.  106;  Waller  v.  Nelson.  48  Ala. 
531. 

Ark.— McNutt  V.  State,  48  Ark.  80, 

2  SW  254. 

Cal. — Campbell  v.  West,  93  Cal.  653. 
29  P  219;  Taylor  v.  Western  Pac.  R, 
Co.,  46  Cal.  323;  Judson  v.  Liove,  35 
Cal.  463;  Gregory  v.  Haynes,  21  Cah 
443. 

Del. — Johnson  v.  State,  7  Del.  378. 
And  see  Smith  v.  Simmons,  17  Del. 
249,  40  A  69. 

Fla. — ^Parker  v.  ^ndn^  8  Fla.  53. 

Qa.— Dean  v.  Feeley,  66  Ga.  273. 

Ill.>-Ba1e  V.  Bale,  248  111.  519,  00 
NB  SSS:  ThcffM  V.  Starr.  17  lU.  199: 
iUni^ton  v.  Woflord,  4  111.  676;  Ford 


hill  to  discover  corporate  assets  sole^  on 
account  of  the  knowledge  of  the  corporation's  af- 
fairs be  is  supposed  to  possess,  and  to  coeree  a  die- 
closure  of  such  knowledge,  and  he  dies  pending 
the  hearing,  his  personal  representative  cannot  bo 
brought  in  as  a  party  defendant  by  revivor." 

[{  503]  (6)  Beceiver.  Where  a  receiver  dies 
pending  an  action  against  him,  and  a  receiver  de 
bonis  non  is  appointed,  the  aetion  must  be  re- 
vived against  him.** 

[$  504]  6.  Proceedings  to  Revive  or  Oontinne 
Action. — a.  Oonditioiis  Precedent — (1)  IioaTe  of 
Conrt.  Except  in  the  case  of  a  bill  in  the  nature 
of  a  bill  of  revivor  and  supplement,''  leave  of  court 
is  Qot  necessan^  to  the  filing  of  a  bill  of  revivor, 
nor  does  the  right  to  revive  under  the  statutes  de* 
pend  upon  the  discaretion  of  the  court  or  judge,"* 
unless  leave  of  court  is  required  by  statute?' 

[S  505]  (2)  Snggastlon  of  Death.  In  order  to 
revive  or  continue  an  aetion  ter  motion,  scire  faeias, 
or  otherwise  on  the  death  of  a  party,  the  death, 
should  be  suKested  on  the  record,  and  in  many 
cases  this  has  been  held  essential."  la  some  cases, 
however,  it  has  been  held  that  a  formal  su^stion 

499; 


V.  St.  Louis  Loan,  etc.,  Co.,  176  HI. 

A.  668;  Keep  v.  Crawford,  98  UL  A. 
587;  Dlversey  v.  Smith,  9  III.  A.  487 
[aff  103  ill.  878,  4S  AmR  14]. 

Iowa. — Malsh  v.  Crangle,  80  Iowa 
650,  46  NW  578. 

Me.— Treat  v.  Dwlnel,  SO  Me.  841. 

Md. — ^Appold  V.  Prospect  Bldg.  Aj»- 
soa,  87  Md.  457;  Price  v.  Tyson,  2 
OIU  ft  J.  475;  Ball  V.  Hall,  1  Bland 
130. 

Mass. — ^Holyoke  v.  Basklns,  0  Pick. 
269.  And  see  Brighton  Bank  v.  Ru»< 
sell,  18  Allen  281. 

Miss.— Young  V.  Pickens.  46  Hiss. 
658. 

Mo. — Sargeant  v.  Rowsey,  89  Mo. 
617,  1  SW  823;  Baker  v.  CrandaU.  78 
Mo.  684,  47  AmR  126;  Oallagher  v. 
Delargy,  67  Mo.  89. 

Nebr— Fox  v.  Abbott,  12  N«br.  S28. 
11  NW  803.  . 

N.  J. — Herbert  v.  Hendrlc&son,  88 
N.  J.  L.  8»e.  And  see  Ten  By<dE  v. 
Rank.  21  N.  J.  li.  428;  Crane  v.  Ailing, 
14  N.  J.  L.  698. 

N.  T.— Smith  V.  Mingey.  72  App. 
Dlv.  108.- 78  NTS  194  [afC  172  M.  T. 
650,  66  NS  1122];  Taylor  v.  Chnroh, 
9  HowPr  190. 

N.  C— Lynn  v.  Lowe.  88  N.  C.  478; 
Burke  v.  Stokely,  66  N.  C.  669. 

Oh. — Pavey  v.  Pavey,  80  Oh.  SL 
600;  Black  v.  Hill,  29  Oh.  St  86; 
Carter  v.  Jennings,  24  Oh.  St.  182. 

Pa. — Philadelphia  v.  Jenkins,  162 
Pa.  451,  29  A  794. 

Tenn. — Hargls  v.  Ayres,  8  Terg.  467. 

Tex. — Slese  v.  Malsoh,  64  Tex.  856; 
St.  Clair  V.  Hotchklss,  28  Tex.  474; 
Hanley  v.  Lemmon,  28  Tex.  166; 
Alexander  v.  Barfleld,  8  T^  490; 
GU>wlngs  V.  Lmrd.  4  Tex.  488.  Com- 

tare  Blum  v.  Goldman,  88  Tex.  821,  1 
W  899. 

Vt.— Hyde      Leavltt.  t  Tyler  170. 
Va.— Hunt      Martin.  8  Oratt.  (49 
Va.)  578.  . 
Eng. — Bamewall  v.  Sutherland,  9  C 

B.  380,  67  -ECIj  880;  PInkuB  V.  Sturoh, 
6  C.  B.  474,  57  ECL  474. 

Ont. — Mason  v.  Peterborough,  20 
Ont.  A.  683. 

See  Vlckery  v.  Belr,  16  Mich.  60: 
Lamed  v.  Wilcox,  4  Mich.  833. 

[a]  In  equity.— Upon  the  death  of 
a  party  to  a  suit  In  equity  the  court 
snould  be  informed  of  the  fact,  so 
that  new  parties  may  be  made  or 
other  proceedings  hsd.  Apiiold  v. 
Prospect  mag.  Assoc.,  8?  Md.  467. 

[b]  On  the  death  of  a  aomlaaZ 
plalntig  the  death  should  be  sug- 
gested on  the  record  In  order  that  the 
action  may  proceed.  Hargls  v.  Ayres, 
8  Terg.  (Tenn.)  467;  Clark  v.  Oop- 
klsB,  84  Tw.  189. 
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iralsr  jwrwflifflion.^  ud  vitU  the  mode  so  pre- 
r      iwMssazy  that  there  he  a  sabBtantiaJ 


■131.  ••*  V 

a  wtiin.-ii  ^  .>;•.-••. 

ex.tent  ot  ■ 
C^'ustil  d'.a  u,  't  ' 
Tex.  Civ.  V  1  ( 
In  EVlawaio.  uiulvj 


,  -  '^..  .Lif  -y 
■•v    ^  .-;i;t'e-.  Oil 

i3>  And 

Kwv.  t.'vtW  TST  0 


~  --i^   -   --bw   •-■  -'»*  of  one 

-ZM^   y  --ot      c        t&«  tfefcndants 
^..'.-^  clt«  bilnre  to 

— »;s>-*~  1  Aa<i  make  the  rep- 

-i-B*r      -  '  c»  ^t^'.  «d  <loes  not  render 
k    --.4.  I'.ci^c    n          acckvn  void,  but 
-iit!f^iv.  and  such  a  judg- 
■     h    »  «v«tt  Toidable  'by  the 

..Tvf  Mt^eihiucs.  because,  although 
. -va^tfu^is.  :t  oaonot  be  prejudicial  to 
.  :fn*ad«jr  v.  Antrant,  24  Oh.  St. 


105  SS  5.  7.  s!l  ltl.^l  in  iie*.v».-*ftry,  on 
death  of  plamtiit.  tw  subalitullon  of 
the  tecal  ivpiv.s^-i't.aKv  »a  ^^\y 
ulatntiff.  Is  suK««stioi»  i>f  tn«  d«ath  In 
writinK.  flle<l  wli-f»  the  prothonotary. 
Kith  V.  Shnmoii*  n  Wl.  8-19.  it  A 

«*,  Stoetiell  V.  FulUrton.  44  HI. 
log  (holdin*  that  th»  ■UB«e«tlon  of 

iiier*  in»tt»r  of  form  io  pp«v»nt  abate- 

wlrlv  iViil  thut.  If  »ot  n.nde  nt  all. 
Ih.  i  irtKnifnt  I-  not  iie«»i.«iirlly  In- 

Ti  II  Ihut  whiTi*  (hw  TftmrA  khowM  that 
i.  imrtv,  lliroush  lilit  oown^I.  aMumed 

J  Hti.r.  Ih«  rcM-itiirUy  of  hia  aubati- 
I  iHkii  r<iv  liUHnlMlnte  la  aumdentty 
vJnJiMMhi.tl,  gMtM.iiah  thara  waa  no 
IimyxHiloii  nr  anrt  no  aervlce 

..    flin  M-iitil"i"i"''""'      notice  to  ap- 

H  t  -'J'".^*  »  "^'"i 

kuti   Ai.»liMtia  II<mI  wh<ir«  a  married 

a  defandant  In  a 

order  to 


I  .!i.«i.K(it  r  ton'"'-''*  hnr  <l<  ath  or  to 
irJnni"!         '"'ilM.r  III  tlio  proceed- 


II I   VHff"'*"*    oomplUaca  with 

"Jig       (vtiM'i  filio  plRlnllffM 

/iJ  a"  irtiri'.fr  <ii<'i   I'-nillnic  the 
I   I.'  «  motion 


tiiiiiiii   r,"  -   
u  fllaf")"**  ""Vlvor,  the 

iif"Vf'«M  'ir  fhr  t»ft(h  »»f  11)*  rt»«cMiitrfl 

,,Lii„M  ff"*  n  "nfflf-lnnf  (•fiiti(iHnnct> 

wll  .        ' I  I»''"v1<llnif 

iliiil  <>f<'>fi  '('''iiti  or  n  liarlv  In  nil 


II'. r>       (ti"  ut  nfiftoii  aiirvlvB 

iiii<  *.'(.'(/.  Miaf  titui-fm,  wntioiil  in 
vIV'c,  'I'l"'  f Isfffft^fit  ofi  t^i"  rM'iii'il 
y  I'IIm'yIM** 
fl(*ft,  S"  Kvl. 

IC  (.(.  ('l.|lllll', 


t^«i.  ii'  'id  rtfii.HHhilMl 
fiMJl""*  '•1''' 


Saftltli  aftav  TWMllet^Wliere 

'j;».:it<ff  diM  after  a  verdict  in  his 
''s^iM*  i£  an  action  of  treapasa  and 
•jen^:'tit  a  motion  for  a  new  trial,  a 
."iJeC'iKnt  rendered  as  of  the  same 
.«rm  a»  the  verdict  Is  not  void  be- 
Ciiu:**  of  a  failure  to  suggest  the 
Ovath.  as  In  such  a  case  the  error  Is 
ItiiaiaterlaL    Bunker  v.  Green,  48  III. 

TO.  Haish  v.  Crangle,  80  Iowa  S50, 
4S  NW  678  (holding  Uiat  an  entry 
suKgestlng  plalntlCTs  death  and  or- 
dering his  administrator,  leaving  the 
name  blank,  to  be  substituted  as 
plaintiff  could  be  sabsequently  cor- 
rected by  a  nunc  pro  tunc  order 
inserting  the  name  of  the  adminis- 
tratrix). 

71,  Stoetiell  V.  Pullerton,  44  Hi. 
108.  But  the  representative  of  the 
deceased  party  cannot  Intrude  himself 
Into  an  action  merely  for  the  pur- 
pose of  suggesting  defendant's  death, 
without  making  himself  a  party  to 
the  action  for  the  purpose  of  defense, 
or  other  legitimate  object.  Jn  order 
to  suggest  the  death  he  must  be  sub- 
stituted as  defendant  for  all  purposes. 
Life  Assoc.  of  America  v.  F^assett,  102 

HI.  315. 

[a]    Pailnra  to  maka  the  annras- 

tlon  cannot  be  taken  advantage  of 
where  the  surviving  defendant  has 
not  availed  herself  of  this  Irregular- 
ity, but  has  voluntarily  joined^  in  a 
demurrer,  and  herself  Bunrested  the 
death  in  her  joinder.  Cinena  v.  Iiong, 
S  N.  jr.  L.  SSI. 

7&.  Judson  V.  Love,  SS  Cal.  4SS. 
Where  an  action  doea  not  abate  on 
the  death  of  plaintiff,  the  suggestion 
and  proof  of  the  death  may  he  made 
after  the  close  of  the  testimony  at 
the  trial,  and  the  executor  may  then 
be  made  a  party  without  having  the 
testimony  repeated;  the  object  of  the 
law  being  merely  to  have  a  party  to 
the  action  at  the  verdict  and  judg- 
ment. Meade  v.  Kutledge.  11  Tex. 
44. 

79.  See  statutes  of  the  several 
ntates.  And  are  Thomas  v.  Oreen 
County.  169  Fed.  S39.  89  CCA  405: 
Ilurchett  v.  CInrke,  109  SW  888,  33 
KyL  240;  KlfOtrlc  Welding  Co.  v. 
I'rlnoe,  IflB  Ma«»,  242.  81  NE  806  (rep- 
rdifntntlveii  of  deceased  defendant 
itiHv  be  ordpirert  to  defend);  Wtlson  v. 
Marrow,  228  Mo.  620,  lES  SW  1077; 
ntlariiK'  Nut,  Mnnk  v.  Bang.  118  App. 
l>lv.  748,  99  NTS  76;  Callanan  v. 
KrcNovnir.  etc.,  11.  Co..  48  Misc.  476, 
lih  NVH  fllS:  Hoirernon  v.  Leggett,  145 
rJ  (*  7,  r»*  Hia  696:  Marion  v.  Charles- 
Inn,  711  K.  r.  61(1,  R2  SK  418. 

(Ill  la  Vshvaska,  where  a  party 
dlt<H  or  lilM  authority  aa  a  representa- 
t\vp  iitiMNnn,  two  utothoda  of  revivor 
i.iii<«liil  A  conillthmal  order  of  re- 
vival' iiiMV  Ihmiio  «t>d  he  served,  and 
iliM  oiflM  iiimto  Himl,  unleaa  cauae  be 
mIkiwi)  nattiiiMi  It,  or  (he  court  may 
mil'MlilUi*  Itm  li«w  |>any  anil  auppla- 


aioda^    Where  a\ 

Cms  a  sammaxy  or  other  particular 

r  •It-  7  r  ^^~-Js  acd  continning  an  action  aftetj 

-.r  n-^i.j  iti  a  ?(irtT.  it  is  not  constroed  as  making 

sjt :  annat  «xvi:i£zre  of  other  modes  xrkss  sach 

a.  "vmrs  z^i  jave  been  the  intention  of  ihe  legisH 

1£  sneh  an  intention  appeao,  howeverj 

mentary  pleadings  may  filed  and 
summons  served.  Miswnzri  Pac.  rCI 
Co.  v.  Pox,  66  Nebr.  74«.  7T  XW  ISoj 
Rakes  v.  Brown,  34  Nebr.  9M.  si  N'W 
848:  Pox  v.  Abbott,  12  Sebr.  J*S.  11; 
NW  303.  See  also  Haydes  Huff. 
«2  Nebr.  376.  87  NW  184;  Sci^A^rK  v., 
McDonald,  60  Nebr.  493.  81  NW  737.; 
When  a  cauae  has  been  rrriTe^  by 
conditional  order  duly  made  ab«oliite.' 
It  is  not  essential  that  araendMl  orl 
supplemental  pleadings  be  filed  allefc-i 
Ing  the  capacity  of  the  new  partT.  asi 
such  averments  would  not  tw  tra- 
versable, and  the  fact  already  app«-a^rs! 
of  record,  and  for  the  same  reason  it  ia; 
proper  to  refuse  the  adverse  party 
leave,  by  supplemental  pleadings.  tO' 
tender  an  Issue  based  on  the  matter, 
of  revivor.  Missouri  Pac  B.  430.  v. 
Fox.  66  Nebr.  746,  77  NW  ISO. 
jjj'^g^glll— Singleton  v.  Wofford.  4 

oo^^aT'^""*'*'*'  V-  Clarke,  109  ST.V 
888,  33  KyL  240. 

r«5'°,-7:^U2on  V.  Darrow,  22S  Mo. 
620,  122  SW  1077. 

r-.S'-X";:;^^**"-.'^-  ^'"'^    n,  t.  sniper. 

i^'  }L^^^       [aff  111  N.  T.  550.18 

NB  863]. 

*  ^J!."  Tru*>y.  117  Pa.  »20.  11 
A  89,  300.  In  this  case  the  record 
showed  that  the  suit  was  brought 
against  H  and  T  his  surety  on  a 
promissory  note.  T  died  before  trial, 
and  his  administrators  were  erro- 
neously subptttuted  as  codefendants — 
as  they  claimed — without  their  knowl- 
edge or  consent  and  without  notice^ 
The  record  failed  to  show  how  they 
were  brought  In.  It  was  held  that 
the  record  was  fatally  defective, 
wis.— Durbin  v.  Waldo,  15  Wis.  855. 
ta]  nuna:  of  petltloa^That  a  pe- 
tition for  the  revfval  of  a  suit  against 
the  heire  of  the  original  defendant 
was  filed  sufndently  appears  from  a 
recital  of  that  fact  In  the  order  of 

JS^'^'c^i-  ^^V"^^  ^-  Kuril,  98  Mich. 
493,  57  NW  680. 

[b]  BevtTal  agalaat  infaat. — No 

decree  or  order  of  revival  can  be 
made  aanlnst  an  Infant  by  default - 
but  If  the  Infant  neglects  to  appear 
and  procure  the  appointment  of  a 
guardian  the  aame  steps  for  the  ai>- 
polntment  of  a  guardian  ad  litem 
must  be  taken  as  In  other  cases  where 
the  Infant  neglects  to  appear.  Wil-  , 
klnson  v.  Parish,  8  Paige  (N.  T.>  653  I 

[c]  Infant  heirs;  consent. — In  i 
Kentucky,  where  a  defendant  In  a  j 
suit  to  recover  land  only  dies  pen- 
dente lite  leaving  minor  heirs  to  whom  ' 
his  interest  In  the  land  descends,  | 
such  children,  not  being  parties  or 
represented  In  the  suit  by  guardian.  I 
committee,  attorney,  next  friend,  or  i 
otherwise,  cannot  consent  to  an  order 
of  revival  which  is  against  their  In- 
terest, but  the  action  can  only  be 
revived  by  the  Issuance  of  summons 
and  the  appointment  of  a  guardian  to 
make  defense  against  the  order  aa 
required  by  Civ.  Code  Pr.  fS  601,  502. 
Burchett  V.  Clarke,  109  SW  888,  33 
KyL  240. 

78.  Ala.— Floyd  v.  Bitter,  66  Ala. 
501. 

Md. — Sinclair  v.  Auxiliary  Realty 
Co..  99  Md.  223.  57  A  664. 

Nebr. — Hayden  v.  Huff,  62  Nebr. 
375,  87  NW  184:  Rakes  v.  Brown.  34 
Nebr.  304,  51  NW  848;  Fox  v.  Abbott, 
12  Nebr.  328,  11  NW  303. 

N.  T. — Citizens'  Nat.  Bank  v.  Bang, 
112  App.  Div.  748,  99  NTS  76;  Pells 
v.  CooD.  Uopk.  450. 
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ABATEMENT  AND  REVIVAL 
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the  action  eumot  be  revived  or  <sontmiied  in  any 
other  mode  than  that  prescribed.™ 

l\  507]  (2)  By  Amendment  of  Pleadings.  In 
some  states  substitution  may  be  made  on  an  amend- 
ment of  the  complaint  or  petition  showing  the  ap- 
pointment and  qualification  o£  a  personal  rei«e- 
sentative." 

508]  (3>  By  Motion  or  Petition.  In  other 
juhsdietions  the  statutes  provide  that  a  suit  may 
be  revived  summarily  on  motion  or  petition^''  In 
the  code  states  this  is  the  usual  method  of  revival 
There  it  is  sought  within  a  year  from  the  death 
causing  the  abatement " 

In  an  action  in  a  federal  court,  upon  suggestion 
to  the  court  of  the  death  of  plaintiff,  where  the 


eanse  of  action  continues,  the  execotor  or  adminis- 
trator may  upon  v  motion  be  substituted  as  plaintiff 
without  filing  any  supplemental  pleading  showing 
the  transfer  of  the  cause  of  action.^ 

[$  509]  (4)  By  Snpplema&tal  Complaint  or  Peti- 
tion. In  some  jurisdictions  the  statutes  {wovide  for 
the  filing  of  a  supplemental  complaint  or  petition 
to  ef^t  a  revival.^  In  code  states  this  is  the. 
usual  method  where  the  revival  is  sought  after  a 
year  from  the  death  causing  the  abatement."' 

Effect  of  supplemental  complaint.^  The  presenta- 
tion or  filing  of  a  supplemental  complaint  does  not, 
of  itself,  authorize,  adjudge,  or  effect  the  continu- 
ance or  revivor  of  the  action,  but  thia  is  to  be 
done  only  after  a  hearing," 


Oh.— Black  V.  Hill.  Sft  Oh.  St.  86; 
Carter  v.  Jennlnsrs,  24  Oh.  St.  182. 

Okl. — Boyes  v.  Maeters.  28  Okl.  409, 
114  P  710.  33  LRANS  576  and  noti. 

Tenn. — Cobb  v.  Conway,  1  Overt. 
294. 

W.  Va.— Bo<dc  T.  Book,  24  W.  Va. 

ss<. 

Wis. — Tarbox  V.  Prench,  27  Wis. 
«51;  Stephens  v.  MaKor,  25  Wis.  633. 

See  Marlon  v.  Charleston.  72  8. 
C.  57«,  52  SB  418  (holding:  that  where 
tt  is  desired  to  continue  an  action  by 
or  against  a  personal  representative 
of  a  decedent,  the  proper  practice 
if  to  malce  an  ex  parte  application, 
supported  by  affidavit,  for  a  rule  to 
show  cause  why  the  action  should  not 
be  continued ;  but  any  procedure  having 
substantially  the  same  effect  Is  suffi- 
cient). 

BxdnalvwMs  of  statutoir  noOw 
la  sqnltr  see  Infra  B  514. 

78.  Keep  v.  Crawford,  92  111.  A. 
5S7;  Wilson  v.  Darrow,  223  Mo.  B20. 
122  SW  J077;  Lyon  v.  Park.  55  N.  Y. 
Super.  539,  12  NTSt  69  laffl  111  N.  Y. 
3i6,  IS  NE  8631. 

77.  Campbell  v.  West,  93  Cal.  653. 
29  P  219:  i>reston  v.  Grimes,  14  KyL. 
(10.  And  see  Douelasa  v.  Galend,  69 
Kan.  84  6.  76  P  SStE;  Central  Branch, 
etc,  R.  Co.  V.  Andrews,  84  Kan.  663, 
i  P  218.  In  Floyd  v.  Bitter.  66  Ala. 
S91.  It  wa»  held  that  an  amendment 
of  the  bill  la  not  the  re^lar  or  usual 
mode  of  bringing  in  the  personal  rep- 
resentatives or  heirs  of  a  deceased 
defendant,  but  tt  may  serve  the  pur- 
pose at  a  suBgestion  of  the  death  of 
tbe  deoeaaed  and  of  the  names  of  the 
Icfal  representatives;  and  when  they 
are  served  with  notice  requiring  them 
10  appear  and  plead  or  answer,  a  de- 
cree pro  oonfesso  may  be  taken 
against  tbem  and  the  cause  treated 
thereafter  as  revived  agalnat  them. 
To  same  effect  Wells  v.  American 
Mortg.  Co..  109  Ala.  430,  20  S  136. 

78.  U.  S. — Stebblns  v.  Duncan.  108 
U.  S.  32.  27  L..  ed.  641.  Contra  DUlard 
V.  Central  Virginia  Iron  Co..  125  Fed. 
157. 

Ala. — Mardls  v.  Blms.  140  Ala.  388, 
S  24  3:  Phoenix  Ins.  Co.  v.  Moog, 
n  Ala.  33B,  1  S  108:  Ex.  p.  Sayre,  69 
Ala.  184;  Floyd  v.  Ritter,  66  Ala.  501; 
Erans  v.  'Welch.  63  Ala.  250;  Brown 
V.  Tulwiler.  61  Ala.  372;  Pope  v.  Irby, 
ST  Ala.  105;  Ex  p.  Jones.'  64  Ala.  108; 
Oamas  v.  Bobbins,  48  Ala.  646;  Hupert 
T  eiston.  35  Ala.  79. 

Ark. — McNutt  V.  State.  48  Ark.  80, 
;  SW  254;  Haley  v.  Taylor,  S9  Ark. 
K'?;  Nola.nd  V.  Leech,  10  Ark.  504; 
Howell  V.  Mason,  9  Ark.  406, 

Cai.—Campbell  v.  West.  93  Cal.  653, 
!S  P  219:  Taylor  v.  Western  Pac.  R, 
Co..  45  Cal.  323. 

Conn. — Stiles's  App.,  41  Conn.  329; 
P.ussel1  V.  Sosmer,  8  Conn.  229. 

Ga. — Pickett  v.  Crumley,  90  G&.  147, 
'S  SE  910;  Meeka  v.  Johnson,  75  Oa. 
<»;  Dean  v.  Peeley.  66  Oa.  273. 

m.— Bale  V.  Bale.  242  111.  619;  90 
232:  Thorps  v.  Starr.  17  111.  199; 
SiDileton  V-  Wqfford,  4  III.  676;  Dlver- 
KT  V.  Smith.  9  111.  A.  487. 

Iowa, — Union  Mill  Co.  t.  Prenzler. 
no  Iowa  540.  89  NW  87<:  Halsh  v. 
Craogle.  80  Iowa  «60,  4B  NW  E78; 


Maeteraoa  t.  Brown,  61  Iowa  442,  1 
NW  791. 

Kan. — ^Kansas,  etc.,  R.  Co.  v.  Smith, 
40  Kan.  192,  19  P  636. 

Ky. — Thomson  v.  Williams,  86  Ky. 
16,  4  SW  914;  Buford  v.  Outhrle,  14 
Bush  677;  Oreerv.  Powell,  1  Bush  489; 
Amyz  V.  Smith,  1  Mete  d29;  Gray  v. 
Patton,  3  KyL  398. 

Me. — Fulton  v-.  Nason.  66  Me.  446; 
Treat  v.  Dwinel,  59  Me.  841. 

Md. — Barton  Coal  Co.  v.  Cox,  89  Md. 
1,  17  AmR  625;  Labee  t.  Monker.  1 
Bl^nd  130  note. 

Mass. — Cheney  t.  Oleaaon,  125 
Mass.  166;  Brlghtoti  Bank  t.  Russell, 

13  Allen  221. 

Mich.— Vlckery  v.  Belr.  16  Mich.  60; 
Larned  v.  Wilcox,  4  Mich.  338. 

Minn. — ^Wlllouehby  v.  St.  Paul  Ger- 
man Ins.  Co.,  80  Minn.  432,  83  NW  377; 
Lough  V.  Pitman,  26  Minn.  120;  Stock- 
ing V.  Hanson,  22  Minn.  642;  Lee 
V.  O'Shaughnessy,  20  Minn.  173; 
Landls  v.  Olds,  9  Minn.  90. 

Miss. — McKey  v.  Torry,  28  Miss. 
78. 

Mo. — Gallagher  v.  Delargy,  67  Mo. 
29;  Pine  v.  Gray,  19  Mo.  38. 

Nebr.— Howell  v.  Alma  Milling  Co., 
36  Nebr.  80.  64  NW  126,  38  AmSR 
694;  Rakes  v.  Brown.  34  Nebr.  304, 
51  NW  848;  Fox  v.  Abbott.  12  Nebr. 
328,  11  NW  803;  Gillette  V.  Morrison, 
7  Nebr.  268;  Hendrlx  t.  Bieman.  6 
Nebr.  61«. 

Nev. — ^Virgin  y.  Bmbaker,  i  Not. 
31. 

N.  H.— Bla  y.  Ruid,  4  N.  H.  64. 
N.  J.— Crane  t.  Ailing,  14  N.  J.  L. 

693. 

N.  T.— Holsman  y.  St.  John,  90  N. 
T.  461:  Plannen-  v.  Sahagian,  109 
App.  Dlv.  821,  9S  NY8  848;  Jones  v. 
Jones.  68  App.  t»v.  B.  74  NTS  297 
Eafl  171  N.  668,  88  KB  11181;  Falen 
y.  Buahnell,  61  Hun  438,  4  NYS  63; 
In  re  Balnbrldge,  67  Barb.  298;  Boms- 
dorff  V.  Lord,  41  Barb.  211;  Lyon  v. 
Park,  66  N.  Y.  Super,  639.  12  NYSt  69 
[aff  111  N,  Y.  350.  18  NB  863];  Hal- 
stead  V,  Cockcroft,  40  N.  Y.  Super.  519; 
O'Sullivan  v.  New  York  El.  R.  Co.. 

14  Misc.  426.  86  N^S  16,  26  NYCtv- 
Proc  168;  Oarvey  v.  Owens,  9  NYSt 
227  [aff  115  N.  Y.  671,  22  NB  11271; 
Gordon  v.  Sterling,  13  HowPr  405; 
Coon  V.  Knapp.  13  HowPr  176;  White 
y.  Bulold,  2  Paige  476. 

Oh, — Foresman  v.  Haag,  37  Oh.  St. 
143;  Pavey  v.  Pavey,  30  Oh.  St.  600; 
Black  V.  Hill,  29  Oh.  St.  86;  Carter  v. 
Jennings,  24  Oh.  St.  182. 

Or. — Stivers  v.  Byrkett.  66  Or.  665. 
108  P  1014.  109  P  886;  Dick  v,  Kendall. 
6  Or.  168. 

Pa. — ReJst  V.  Hellbrenner.  11  Serg. 
&  R.  131;  Deiser  v.  Sterling.  10  Serg, 
&  R.  119, 

R.  I. — Robinson  y.  Bailey,  17  R.  1. 
546,  23  A  837. 

S.  C. — De  Loach  v.  Sarratt,  55  S,  C. 
264,  38  SB  2.  366,  86  SE  441;  Dunham 
V.  Carson.  42  8.  C.  888.  20  SB  197; 
Lyles  V. 'Haskell,  36  S.  C.  391,  14  SE 
829:  Best  v.  Sanders,  22  S.  C  689; 
Arthur  v.  Allen,  22  S.  C.  432;  Pamell 
V.  Maner,  16  8.  C  848. 

Tenn.— -Campbell  v.  Hubbard,  11 
Lea  6;  Crouch  v.  Happer.  5  I^ea  171; 
Berrlgan  v.  Fleming,  2  Lea  271;  May- 


lleld  V.  Stephenson,  <  Baxt.  397; 
Foster  y.  Bnrem,  1  Helsk.  783; 
Churchwell  v.  East  Tennessee  Bank, 

1  Helsk.,  780;  Bucker  v.  Moore.  1  Hetsk. 
726;  Holland  v.  Harris,  2  Sneed  68; 
Young  V.  Officer,  7  Yerg.  137. 

Vt— Baboock  V.  Culver,  46  Vt.  716; 
Hyde  V.  Leavltt.  2  Tyler  170. 

Va.— WUson  v.  Smith,  28  Oratt  «S 
Va.)  493;  Ruffners  v.  Lewis,  7  Leigh 
(34  Va.)  720,  30  AmD  513. 

Wash, — Strong  v.  Eldrldge,  8  Wash. 
596.  36  P  696. 

W,  Va. — Garrison  v.  MyerSi  12  W. 
Va.  330. 

Wis, — 'Plumer  v.  McDonald  Lumber 
Co.,  74  Wis.  137.  42  NW  250;  La 
Pointe  V.  O'Malley,  47  Wis.  382,  2  NW 
632;  Tarbox  v.  French(27  Wis.  651; 
Stephens  v.  Magor.  25  wis.  633. 

79.  See  cases  in  preceding  note. 

80.  Equitable  L.  Assur.  Soc.  v. 
Trimble.  83  Fed.  86,  27  CCA  404.  And 
see  Stebblns  v.  Duncan,  108  U,  S.  32, 

2  set  818,  27  L.  ed.  641. 

81.  Ind.— Holland  v.  Holland,  131 
Ind.  196,  30  NB  1075. 

Minn. — Stocking  v.  Hanson,  22 
Minn.  642;  Lee  v.  CShaughnessy,  20 
Minn.  178. 

Nebr. — Haydei^  v.  Huff,  62  Nebr. 
375,  87  NW  184;  Missouri  Pac.  R.  Co. 
V.  Fox,  66  Nebr.  746,  77  NW  130: 
Rakes  V.  Brown,  34  Nebr.  304.  61  NW 
848;  Hunter  v.  Le^y,  18  Nebr.  81.  24 
NW  680;  Fox  v.  Abbott,  12  Nebr.  328, 
11  NW  808. 

N.  Y.— Lyon  V.  Park,  66  N.  Y.  Su- 
per. 689,  12  NTSt  69  [aft  111  N.  T. 
860,  18  NB  8681:  Mackey  y.  Duryea, 
«  NYS  678,  12  AbbNCas  284;  Gordon 
V.'  Sterling,  IS  HowPr  405:  Coon  y. 
Knapp,  IS  HowPr  176;  Greene  v. 
Bates,  7  HowPr  296. 

Oh.— BUok  y.  Hill,  29  Oh.  St.  8<; 
Carter  v.  Jennings.  24  Oh.  St.  182. 

Okl.— Boyes  v.Masters.  28  Ohl-  409, 
114  P  710,  33  LRANS  576  arid  note 
(summary  mode  not  exclusive). 

S.  C—^lms  v.  Davis,  70  S.  C,  362, 
49  SE  872;  Arthur  v.  Allen,  22  S.  C 
432;  Pamell  v.  Maner,  16  S.  C.  348. 

Wis. — Plumer  v.  McDonald  Lumber 
Co.,  74  Wis,  137,  42  NW  250. 

83.    See  cases  In  preceding  note. 

[a]  Death  of  one  of  several  de- 
fmOanta. — ^Where,  upon  the  death  of 
one  or  more  of  several  defendants,  tho 
cause  of  action  does  not  survive 
against  the  other  defendants,  but 
does  survive  against  the  representa- 
tives of  the  deceased,  the  proper 
remedy  Is  to  bring  them  In  by  a  sup- 
plementary summons  and  complaint. 
Mackey  V.  Duryea,  6  NYS  673,  22 
AbbN(5a8  284. 

83.  Lee  v.  O'Shaughnessy,  20 
Minn.  173.  In  this  case  the  court 
said;  "Under  our  present  practice, 
the  continuance  which  corresponds  - 
to  the  revivor  Is  to  be  allowed  on 
supplemental  complaint.  This,  like 
any  other  complaint,  Is  the  flrst  plead- 
ing In  an  action,  and  In  this  instance 
In  an  action  collateral  and  subsidiary 
to  the  original  action,  the  object  In 
view  being  to  try  and  determine  the 
question  whether  the  original  action 
shall  be  revived,  or,  as  we  now  say, 
continued.  The  action  Is  not  to  be 
continued  before  or/irt  the  tltqe  of 
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510]  <6)  By  Sdre  Fadu.  There  are  also 
statutes  in  some  jurisdictions  providing  for  the 
issoance  of  a.  seire  facias  to  revive  a  suit  or  bring 
in  the  representatives  of  a  deceased  party." 

[$  511]  (6)  In  Suits  in  Sanity— (a)  la  GenaraL 
In  the'  ordinary  course  of  proceedings  in  equity, 
where  no  statute  or  rule  in  chancery  intervenes, 
the  mode  of  continuing  a  bill  on  the  deatl\_  of  a 
party  is  not  by  motion,  petition,  etc.,  but  by  bill 
of  revivor  or  by  an  original  bill  in  the  nature  of 
a  bill  of  revivor  and  supplement.*" 

[i  512]  (b)*  By  BiU  oif  BevlTor.  According  to 
the  strict-  chancery  practiee,  vheuever  a  suit  abates 


flllngr  thft  supplemental  complaint,  (as 
In  tne  case  at  bar)  but  upon  a  hear- 
ing after  opportunity  haa  been  offered 
to  the  partlea  sousht  to  be  brought 
In  to  appear  and  resist  the  continu- 
ance. The  presentation  or  filing  of 
the  supplemental  complaint,  does  not 
authorise,  adjudge,  or  effect  the  con- 
tinuance lOf  the  action.  Until  after 
proper  notice  to  the  person  sought 
to  i>e  made  parties,  the  Question  of 
continuance  Is  judicially  determined, 
and  the  continuance  allowed,  the 
original  action  is  not  continued,  and 
the  persona  sought  to  be  brought  in 
are  not  made  parties  thereto." 

84.  U.  S.~Allen  v.  Fairbanks.'  40 
Fed,  188  {U.  S.  Rev.  St  [187«)  1  966). 

Ala.-^herrod  v.  Hampton,  26  Ala. 
«62. 

Fla. — ^Parker  v.  Hendry.  8  Fla.  66. 

Oa.— Heath  v.  Bates.  70  Ga.  683: 
Lewta  V.  Allen.  68  Ga.  398;  McArdle 
Y.  Bullock,  46  Qa.  86;  Henderson  v. 
Alexander,  S  Ga.  81. 

IlL — StrauBB  t.  Merdhanta  Ii.  As  T. 
Co.,  119  HI.  A.  .688. 

Ma — Fulton  v.  Naaon,  86  Me.  446; 
Treat  v.  I>w1nel.  66  Me.  841. 

Md.— Norfolk  v.  Oantt,  2  Harr.  A 
J.  486. 

Mass. — Brighton  Bank  v.  Ruasell, 
18  Allen  221. 

Miss. — Morris  Henderson,  37 
MlBa.  492. 

Mo. — HarknesB  v.  Austin,  86  Mo. 
47;  Ferrla  v.  Hunt,  18  Mo.  480;  Poer- 
Ing  V.  Kenamore,  36  Mo.  A  147. 

N.  H.— Shea  v.  Starr,  76  N.  H.  538, 
86  A  788;  EHa  v.  Rand,  4  N.  H.  64. 

Pa.—Phlladelphla  v.  Jenkins,  162 
pa.  451,  29  A  794;  Relet  y.  Hellbren- 
ner,  11  Serg.  &  R.  ISl;  Delser  v. 
Sterling,  10  Serg.  &  R.  119;  Bussing- 
cr  v.  Weemwag,  8  Pa.  Dlst.  268. 

Tenn. — Preston  v.  Golde,  12  Lea  267; 
Campbell  v.  Hubbard,  11  Lea  6; 
O'Connor  v.  Memphfa,  6  Lea  780; 
Rucker  v.  Moore,  1  Helak.  726, 

Tex. — St  Clair  v.  Hotchklas,  28  Tex. 
474;  Hauler  v.  Lemmon,  28  Tex.  166. 

Vt — State  Treasurer  v.  Raymond, 
16  Vt  864;  Wentworth  v,  Went- 
worth,  12  Vt  244;  Hyde  v.  Leavltt,  2 
Tyler  170. 

Va.— Hunt  T.  Martin,  8  Onitt.  (49 
Va.)  678:  Catlett  v.  Rnaaell.  6  Ijeigh 
(83  Va.)  844:  Lovell  Arnold,  2  Leigh 
(29  Va.)  16:  -  • 

_  W.  Va.~Davld80n  v.  KunstLTT  SE 
S48;  Churrison  Myers,  12  W.  Va. 
280. 

[a]  Vatan  off  aoin  faolas  to  auA* 
partMs  or  rsrlr*  aoUoiu—'WhUe  a 
scire  ftMtias  to  make  parties  In  some 
of  Its  features  Is  In  the  nature  of  a 
suit.  It  Is  more  properly  a  continua- 
tion of  the  old  case  than  the  Inception 
of  a  new  one,  and  it  Is  not  such  a 
■nit  or  action,  within  the  meaning 
of  the  code,  as  will  abate  under  a 
plea  setting  out  the  pendency  of  an- 
other scire  facias  between  the  parties 
and  for  the  same  purpose.  Heath  v. 
Bates,  70  Ga.  638. 

[b]  As  to  aatuTS  of  writ  and  pro- 
esdnrs  on  scire  facias  to  revive  an 
action  sigalnst  a  deceased  defendant's 
personal  representative  see  also  Shea 
V.  Starr,  76  N.  H.  538.  85  A  788  (hold- 
ing that  the  issuance  of  a  scire  facias 
to  revive  an  action  against  a  de- 
ceased defendant's  administrator  la 
not  tbe  Institution  of  a  new  aotion. 


but  a  continuation  of  an  existing  one, 
and  hence  is  not  subject  to  the  rule 
of  court  forbidding  the  entry  of  the 
action  on  the  docket  until  the  writ 
or  petition  is  flled;  and  further  that 
even  if  the  rule  of  court  forbidding 
the  entry  of  an  action  on  the  docket 
until  the  writ  or  petition  Is  filed  ap- 
plies to  the  Issuance  of  a  scire  facias 
to  revive  an  action  against  a  party's 
administrator,  the  court  may  suspend 
the  rule,  and  Issue  the  writ  without 
the  flllng  of  a  written  petition). 

[c]  Xow  Sssnsd.— A  scire  fadaa 
to  revive  a  suit,  aotion,  decree,  or 
judgment  can"  only  be  Issued  In  the 
suit  or  action  to  be  revived.  If  the 
suit  was  In  equity,  the  scire  facias 
must  also  be  In  equl^,  and  governed 
by  the  rules  of  that  court,  and  If 
the  action  was  at  law,  the  proceed- 
ing must  conform  to  the  rules  of  that 
court  Garrison  v.  Myers,  12  W.  Va. 
830. 

[d]  A  ratain  is  necessary  in  the 
case  of  a  «eire  facias  to  revive  an 
action  as  in  the  case  of  a  sdre  facias 
for  any  other  purpose.  Malllsen  v. 
Howard.  6  N.  cr  44. 

85.  U.  S.— Dlllard  v.  Central  Vir- 
ginia Iron  Co.,  126  Fed.  167:  Head  v. 
Porter,  70  Fed.  498. 

Ala. — Wells  V.  American  Mortg.  Co., 
109  Ala.  430,  20  S  186;  Ployd  v.  Rltter, 
66  Ala.  601;  Cullum  v.  Batre,  2  Ala. 
416;  Bowie  v.  Mlnter,  2  Ala.  406; 
Guvat  V.  MclKNSkey,  1  Ala.  708. 

111.— Welch  V.  Louis,  81  111.  446. 
And  see  Kronenberger  v.  Helnemann. 
104  111.  A.  166  toverr  however  be- 
cause of  the  statute  in  Prouty  v. 
Moss,  111  111.  A.  686], 
„,Ky-— Peyton  v.  McDowell,  8  Dana 
314;  Smith  v.  Bryant  7  J.  J.  Marsh. 
874;  Hall  v.  Johnston,  fi  J.  J.  Marsh. 
284;  Feemster  v.  Markham,  2  J.  J. 
Marsh.  80S,  19  AmD  181;  Holder  v. 
Mount  2  J.  J.  Marsh.  187;  Nail  v. 
Combs,  1  J.  J.  Marsh.  828;  Lyle  v. 
Bradford,  7  T.  B.  Mon.  Ill:  Shields 
V.  Craig,  6  T.  B.  Mon.  278;  (tetewood 
v.  Rucker  I  T.  B.  Mon.  21;  Huaseirv. 
Craig,  8  Bibb  877. 

Mass.— Plngree  v.  Coffin,  18  Gray 

„Mlch.— Brown  v.  Thompson,  29 
Mich.  72. 

,  N.  J.— Ball  v.' Ward.  78  N.  J.  Eq. 
440.  68  A  348. 

,  N.  T.— Colt  V.  Campbell,  82  N.  T. 
609;  Bomsdorff  v.  Lord,  41  Barb.  211; 
Johnson  v.  Snyder,  7  HowPr  895; 
Pblllps  V.  Drake,  1  CodeRep  62. 
Oh.— Curtis  V.  Hawn,  X4  Oh.  186. 
also  Carter  v.  Jennings.  24  Oh.  St 

Tenn. — ^Foster  v.  Borem,  1  Helsk. 
788;  Carson  v.  Richardson,  8  Hayw. 
281;  Cobb  v.  Conway.  1  Overt.  294; 
Lewis  V.  Outlaw,  1  Overt.  140. 
.  W.  Va.— Bock  V.  Book.  24  W.  Va. 
686:  Reid  v.  Stuart,  20  W.  Va.  882. 

Eng. — Spencer  v.  Wray,  1  Vem.  Ch, 
463.  28  Reprint  588. 

See  equity  [16  Cyo  8631. 

86.  2  Danlell  Ch.  Pr.  (4th  Am.  ed) 
1607:  MItford  E<L  PI.  68;  Story  Eq. 
PI.  I  864.  And  see  the  following 
cases; 

U.  8. — ^Kennedy  v.  Georgia  State 
Bank.  8  How.  686,  12  L.  ed.  1209; 
Miller  V.  Wattler,  l66  Fed.  359;  Mel- 
ius V.  Thompson,  16  F.  Caa.  No. 
»,4M.  1  Clia.  126;  Metal  Stamplnc  Co. 


by  death,  and  the  interest  of  the  person  whose 
death  has  caused  the  abatement  is  transmitted  to  a 
representative  which  the  law  giv«  or  ascertains, 
as  an  heir  at  law  or  an  exeeator  or  administrator, 
the  suit  may  be  continued  by  a  bill  of  renvcur 
merely." 

513]    (c)  By  Bill  in  Nature  of  Bill  of  Revivor 

and  Supplement.    But  when,  by  the  death  of  a 

party,  his  interest  in  the  property  in  controversy  is 

transmitted  by~  a  devise  or  in  any  other  manner 

than  by  operation  of  law,  so  that  the  title  as  well 

as  the  person  entitled  may  be  questioned,  the  suit 

cannot  be  continued  by  a  bill  of  revivor.   In  such 

V.  Crandall,  IT  V.  Cas.  No.  9.402o;  Slack 
V.  Walcott,  22  F,Ca8.  No.  12.222.  2  Ma- 
son 608. 

Ala. — Cullum  V.  Batre,  2  Ala.  41S: 
Bowie  V.  Mlnter,  2  Ala.-  406;  Duval 
V.  McLoskey,  1  Ala.  708. 
Ark.—Orace  v.  Ne^  41  Ark.  166. 
Ind. — Aldrldge  v.  Inuui,  7  BlackfL 
249,  41  AmD  224. 

Ky. — Madison  v,  Wallace,  2  J.  J. 
Marsh.  581;  Meek  v.  Ealy,  2  J.  J. 
Marsh.  329;  Feemster  v.  Markham,  2 
J.  J.  Marsh.  303,  19  AmD  131;  Oate* 
wood  V.  Rucker,  1  T.  B.  Mon.  21. 

Md. — Shiclair  v.  Auxiliary  Realty 
Co.,  99  Md.  223.  67  A  664;  Hawkins 
V.  Chapman,  86  Md.  88;  Olenn  v. 
Smith,  17  Md.  260;  Glenn  v.  CUsm, 
11  Olll  «;  J.  1;  Brogdan  v.  Walker,  1 
Harr.  A  J.  286. 

Bfaas.— Putnam  t,  Putnam,  4  Pick. 
189.1 

Mloh. — Zoellner  t.  Sloelbier,  4C 
Mich.  618,  9  NW  881:  Bamett  v.  Fow- 
era,  40  Mich.  817;  Webetar  t,  Hitch- 
cock. 11  Mich.  66. 

■N.  H. — Boynton  V.  Boynton,  21  N. 
H  246. 

N.  J.— Ball  V.  Ward,  78  N.  J.  Eq. 
440,  68  A  843;  Peer  T.  Cookerow,  14 
N.  J.  Eq.  361;  Ross  T.  Hatlteld,  2  N. 
J.  Eq.  363. 

N.  T. — Randolph  v.  Dickerson,  G 
Paige  /17;  Campbell  v.  Bowne,  6 
Paige  84;  Pendleton  v.  Fay,  8  Paige 
206  note;  Johnson  v.  Thomas,  2  Paige 
377;  Douglass  v.  Sherman,  2  Paige 
368;  Pell  v.  Billot.  Hopk.  86;  NIcoll  v. 
Roosevelt  2  Johns.  Ch.  66. 

N.  C. — Stephenson  Prssoot,  2  N. 
C.  163. 

Oh— Curtis  V.  Hawn.  14  Oh.  18B. 
B.  I. — Manchester  v.  Mathewson,  2 
R.  L  416. 

Tenn. — Anderson  v.  McNeal,  4  X^ea 
808;  Thompson  v.  Hill,  6  Terg.  418; 
Northman  v.  Liverpool,  eto^  Ins.  Co., 
1  Tenn.  Ch.  812. 
See  also  Equity  C16  Cyo  868]. 
Bsqulsltes  of  bUl  of  revtror  see  in- 
fra I  630  et  seq. 

[a]  Deal 
against  partnsrsldp. — On 
a  partner  pending  suit  against  the 
partnership  the  representatives  of  the 
deceased  partner  nuiy  be  made  parties 
by  a  bill  of  revivor.  Wllacm  v.  Sellg- 
man,  80  F.  Cas.  No.  17,882a. 

[b]  A1JU<tf  rerivorlanottteoom- 
m«ao«BBoa1t  of  a  mw  ndt*  but  is  mere- 
ly the  continuance  of  the  old  one. 
Clarke  v.  Mathewson,  12  Pet  (U.  S.) 
164,  9  L.  ed.  1041;  Fltspatric^  v.  Do- 
mingo, 14  Fed.  216,  4  Woods  163:  Mar- 
latt  V.  Warwick,  19  N.  J.  Eq.  489. 

[c1  The  eSeot  of  the  talU  Is  to  sub- 
stitute for  the  Incapacitated  party 
In  the  proceedings  the  person  to  whom 
his  Interest  la  transmitted,  and  the 
latter  Is  then  equally  bound  by  and 
has  advantage  of  those  proceedings. 
Douglass  V.  Sherman.  2  Paige  (N.  T.) 
368. 

[d]    AltamatlTe  Mnwdjr  wltk  oxlf- 

liuu  bUL— According  to  some  decis- 
ions, where  the  cause  of  a  suit 
survives  against  the  representative  of 
defendant  who  dies  before  decree, 
either  a  bill  of  revivor  or  an  original 
bill  may  be  maintained.  Lyle  v. 
Bradford,  7  T.  B.  Mon.  (Ky.)  Ill; 
Anonymous,  8  Atk.  486,  26  Reprint 
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ease  an  original  bill  in  the  natmre  of  a  bill  of  re- 
TiTor  aBd  BUppkment  must  be  filed.^'  The  gronnd 
of  diatinetioii  is  that  bills  of  reviTor  proper  are 
founded  on  mere  inivity  of  blood  or  representation 
by  proof  of  laWf  and  the  original  bilk  in  th«  nature 
o't  bills  <^  revivor  npon  privity  of  estate  or  title 
bv  the  act  of  the  party.*" 

514]  (d)  Statntory  Mode.  Modes  are  some- 
times prescribed  by  statute  for  continuing  a  suit  in 
eqnity  on  the  death  of  a  ptfrty^  and  these  may  of 
course  be  followed.""    Aa  s  role,  however,  snch 

B7,  TJ.  S.— Miller  v.  Wattl«p,  165 
Fed.  asS;  Brown  v.  Fletcher,  140  Fed. 
«39:  Currell  v.  Villars, '72  Fed.  *80: 
Metal  Stamping  Co.  v.  Crfindall.  17 
F.  C&a.  No.  9,498c;  Slack  V.  V7aloott, 
22  P.  Gas.  No.  12,9X2,  S  Blawn  608. 

Ky. — RnsMU  v.  Crals^S  Bibb  877. 

TWai.^-«iigree  v.  Coffln.  IS  Orar 
268. 

Mieb. — ^Bamett  v.  Powera,  40  Hloh. 
317. 

N.  J. — BaU  V.  Ward,  73  N.  J.  Bq. 
440,  68  A.  843:  Lyons  v.  Van  Riper.  26 
N.  J.  Bq.  837;  Peer  v.  Cookerow,  14 
M.  J.  Eq,  8«1;  Robb  t.  Hatfield,  2  N. 
J.  Eq.  3«8;  Pelletreau  v.  Rathbone,  1 
N.  J.  Bq.  881.  _ 
N.  T. — Brady  v.  McCoaker,  1  N.  T. 
314.  How.  App.  Cas.  880;  flplw 
Roblnacn^  9  HowPr  825;  Doaglaaa  v. 
Shemuui.  S  Faigre  868. 

R.  L— llawdkeateE  v.  Hathewson,  1 
S.  t.  41«. 

Tann.^ — Andenon  v.  McNeal.  4  I<ea 
308;  Thompwn  v.  Hill,  5  Y«rr.  418; 
Korthman  v.  Uverpool,  eta,  Xna.  Co., 
1  Tenn.  Ch.  IIS.  _      _  „ 

Earn. — Ryland  v.  GrMti,  6  Bro.  P.  C. 
403.  f  Reprint  769;  Hnet  v.  Bar.  Ctm. 
t.  King  %9,  2S  Reprint  219;  Black- 
house  v.  Mlddleton,  Ch.  Cas.  173,  22 
Reprint  748 ;  Diinn  v.  Allen,  1  Vem. 
Ch.  420,  83  Reprint  6«8. 


modes  do  not  supersede  the  chancery  mode  1^  loill 
of  revivor  or  by  an  original  bill  in  the  nature  of  a 
bill  of  revivor  and  snpidnnflnt,  bat  an  mere^ 

lative.""  _ 

[4  615]  (7)  Voluntary  Appearance  of  Bepre- 
sentative.  The  representative  of  a  deceased  party^ 
either  plaintiff  or  defendant,  may  come  volnntari^ 
into  court  and  make  himself  a  party  to  the  suit.^ 
And  an  appearance  without  questioning  the  mode 
of  revival  of  an  action  is  a  waivor  of  any  objeotum. 
to  tiie  mode  of  revival." 


See  also  Equity  [18  Cyo  863].  

X«aiilsttM  of  bm  In  nature  of  bnx 
cf  rwTtvoT  Mikd  aapplaiBsnt  see  Infra 
4  S30  at  aeq.   

[a]  X>«al!ii  of  all  parUas.— Where 
all  the  parties  to  a  ault  In  chanoery 
have  died,  the  course  Indicated  by 
the  practloa  In  chancery  by  which  to 
bring  the  case  again  before  the  court 
Is  by  a  bUl  In  the  nature  of  a  bill  of 
revivor  by  tha  heirs  at  law  of  one 
party  asunst  tha  heirs  at  law  ox  the 
other  party.   Welch  v.  Ixrals*  SI  HI. 

[b]  Baath  of  Oefeadant  bafors  ap< 
>f  raaaai  If  a  defendant  dies  before 
appearance  the  ault  cannot  be  .con- 
tinued asalnst  his  personal  reprs> 
Mntatlves  by  a  bill  of  revivor,  but  a 
bill  ought  to  be  filed  against  him 
which  will  be  an  original  bill  as  far 
«s  respects  him,  but  a  supplemental 
bill  with  respect  to  the  suit.  Hardy 
T.  Hull.  14  Sim.  SI,  87  Bng.  Ch.  Si, 
60  R^rlnt  268. 

[c]  Bavlseis  clalBrinc  mda*  dlf> 
fanvS  wfUs. — ^Where  a  suit  has  been 
originally  instituted  by  a  devisor, 
and  upon  fals  death  revived  by  a  party 
clalmfair  under  a  first  will,  the  proper 
course  to  be  adopted  by  a  devisee 
onder  a  second  will  la  not  to  file  a 
aupplemental  bill  praying  to  have  the 
b^ellt  of  the  prooeedlnga  In  the  re- 
vived siitt,  but  to  revive  da  novo  the 
suit  aa  abated  on  the  death  of  the  de- 
TlBor.  Rylands  v.  Latouche,  2  Bligh 
S<6,  4  Reprint  449. 

[d]  marvantlOB  of  thlid  penon. 
— ( 1 )  Where  a  ault  abates  by  the  death 
of  one  of  the  original  defendants  and 
a  third  party  subsequently  acquires 
the  Interest  of  the  deceased  party  by 
purchase  from  his  heirs  before  the 
rvvlval  of  the  suit  against  auch  heirs 
the  suit  must  be  revived  by  a  bill 
of  revivor  and  aupplement  antnst  tha 
purchaaer.  I&rrington  v.  Becker,  S 
Barb.  Ch.  <N.  T.)  7B.  (2)  So.  where  the 
complainant  In  a  suit  assigns  all  his 
Interest  therein  to  a  third  person  and 
then  dleSL  his  grantee  cannot  revive 
and  oootlnue  uie  proceedings  by  a 
simple  bill  nt  revivor.  It  can  iMi  done 


In  such  ease  only  by  an  original  bill 
in  the  nature  of  a  bill  of  revivor  and 
supplement.  Anderson  v.  White,  10 
Paige  (N.  T.)  676. 

[e]  Bait  affeottav  dowaa^If  the 
husband  dies  pending  a  partition  suit 
to  which  the  wife  Is  not  made  a  party, 
the  ault  can  be  revived  or  continued 
against  the  widow  as  to  her  right  of 
dower  In  the  premises  only  by  an 
original  bill  in  the  nature  of  a  bill 
of  revivor  and  supplement.  Wilkin* 
son  V.  Pariah,  3  Paige  (N.  X) 

88.  Miller  v.  WatUer,  186  Fed.  869; 
Metal  Stamping  Co.  V.  Crandall,  17 
F.  Cas.  No.  9,498c;  BaU  v.  Ward,  78 
N.  J.  Bq.  440,  88  A  848;  Northman  v. 
Iiiverpool,  eta,  Ins.  Co.,  1  Tenn.  Ch. 
312.    See  Equity  [18  Cyc  8681. 

[a1  A  ma  of  revivor  auf  snpple- 
me&t  Is  a  compound  of  a  supplement- 
al bill  and  bill  of  revivor,  and  not 
only  continues  the  suit  which  has 
abated  by  the  death  of  a  plalntltc, 
but  snppHes  any  defects  In  the  orig- 
inal bin  arising  from  subsequent 
events  so  as  to  entitle  plalntltf  to  re- 
lief on  the  whole  merits  of  his  case. 
Westoott  V.  Cady.  6  Johns;  Ch.  (N. 
T.)  834,  9  AmD  S0«. 

fbl  blstbwlshsd  fkem  oriffiaal 
bm  in  aatnra  of  blU  of  rerivor. — The 
difference  between  an  original  bill  in 
the  nature  of  a  bill  of  revivor  and 
an  original  bill  In  the  nature  of  a 
supplemental  bill  Is  this:  Under  an 
original  bill  In  the  nature  of  a  bill  of 
renvor,  defendant  Is  absolutely  bound 
by  the  former  proceedings  In  the 
cause:  but  under  an  original  bill  In  the 
nature  of  a  supplemental  bill,  he  has 
a  right  to  avail  himself  of  any  new 
equity  or  defense  which  has  arisen 
since  the  original  bill  was  flled.  or 
which  he  may  have  a  right  to  urge 
against  the  new  party  coming  Into 
the  litigation,  but  whl^  did  not  exist 
against  the  original  complainant. 
Fulton  V.  Oreaoen,  44  N.  J.  sq.  443, 
15  A  827. 

89,  Ala. — ^Tn  this  state,  on  motion 
ex  parte,  or  upon  a  verbal  suggestion 
before  a  registrar  In  vacation,  or  to 
the  chancellor  In  term  time,  of  the 
fact  and  cause  of  the  abatement,  an 
order  may  be  made  for  a  summons  to 
Issue  to  the  proper  parties  to  appear 
and  defend;  and  upon  the  expiration 
of  the  period  appointed  for  them  to 
appear,  aervloe  of  summons  havlnK 
been  made.  If  they  Interpose  no  lust 
objection  the  oanse  la  considered  as 
revived.  Wells  v.  American  Mortg. 
Co.  109  Ala  480,  SO  8  186. 

It], — Seiden  v.  Illinois  Trust,  eta. 
Bank,  289  HI.  67,  87  NB  860.  180 
AmSR  180  and  note  (statute  allows 
revival  by  suggestion  of  death  and 
substitution  of  party  on  motion,  and 
without  a  bill  of  revivor,  but  is  limit- 
ed to  cases  where  the  cause  of  action 
survives);  Prouty  v.  Mass,  111  111.  A. 
536  [overr  dictum  Kronenberger  V. 
Helnemann,  104  HI.  A  166];  Keep  V. 
Crawford.  92  III.  A  688. 

Md. — Sinclair  v.  Auxiliary  Realty- 
Co.,  99  Md.  223,  67  A  664  (on  petition). 

Mass. — Parker  v.  Simpson,  180 
Mass.  334,  62  NB  401  (holding  that 
under  Pub.  St.  c  166  I  19,  providing 
that  if  a  party  to  a  suit  dies,  and 
the  cause  might  be  revived  against  or 
In  favor  of  the  executor,  administra- 
tor, or  heir,  such  representative  may 
appear  in  lieu  of  proceedings  to  re- 
vive the  cause,  the  executrix  and 
raaldnary  legatee  of  a  son  suing  to 


rescind  conveyances  of  property  by 
his  mother  Is  entitled  to  continue  the 
action  without  a  bill  of  revivor); 
Cheney  v.  Gleason,  126  Mass.  166. 

Mich. — Haines  v.  Kent  Cir.  Judge, 
166  Mich.  417,  119  NW  439  (holding 
that  the  statutory  suggestion  of  the 
death  of  a  party  answers  the  purpose 
of  a  bin  of  revivor,  and  the  rules 
regiilatlnv  revival  by  bill  or  by  sug- 
gestion are  the  same;  and  neither  by 
statutory  suggestion  of  death  nor  by 
bill  of  revivor  ehn  parties  be  brought 
Into  the  ault  who  do  not  claim  by 
operation  of  law  as  a  consequence  of 
the  death  of  the  original  party). 

Minn. — Landls  v.  Olds,  9  Minn.  90. 

Miss. — ^In  this  state  suits  tn  equity 
may  be  revived  in  the  name  of  the 
representative  of  a  deceased  com- 
plainant before  the  clerk  at  rhles.  A 
bUl  of  revivor  is  not  required.  Mitchell 
V.  Conner,  4S  Miss.  660. 

N.  J.— Ball  V.  Ward.  7S  N.  J.  Bq. 
440,  68  A  84S  (revival  by  order  pro- 
vided for). 

N.  T.— Halstead  v.  CoCkcroft.  40  N. 
T.  Sui>er.  619;  White  >  V.  Bulold,  2 
Paige  476;  Douglass  v.  Sherman,  2 
Paige  868. 

R.  I.— Robinson  v.  BaUey,  17  R  I. 
B40,  SS  'A  8S7. 

TeniL—Foster  v.  Burem,  1  Hefsk. 
788 

Va. — ^Vaughan  v.  Wilson,  4  Hen.  ft 
M.'(14  Va.)  480. 

W.  Va. — Qarrlson  v.  Myers,  12  W. 
Va.  330. 

See  Aldridge  v.  Dunn,  7  Blackf. 
(Ind.)  249,  41  AmD  224  (holding  that 
if  a  defendant  In  chancery  died  be- 
fore answer,  the  suit  could  be  re- 
vived only  by  a  bill  of  revivor;  but 
If  he  died  after  answer  flled  the  suit 
might  be  revived,  by  virtue  of  the 
statute,  on  motion  of  the  complain- 
ant without  sudi  bill). 

90.  Ala^Pioyd  V.  Ritter,  6K  Ala. 
601. 

Md. — Sinclair  v.  Auxiliary  Realty 
Co.,  99  Md.  228,  67  A  664;  Orifflth  v. 
Bronaugh,  1  Bland  647;  HaU  v.  Hall, 
1  Bland  130. 

N.  T.— Pells  V.  Coon,  Hcpk.  460. 

Tenn,— Cobb  v.  Cmway,  1  Overt. 
294.  ' 

W.  Va. — Betik  V.  BoCk,  S4  W.  Ta. 
680. 

See  also  supra  |  SOS. 
Contra  Keep  v.  Crawford,  92  HL 
A  687. 

•1.  n.  8.— Orlawold  v.  HUl,  11 
F.  Cas.  No.  5,884,  1  Paine  483. 

Ark. — Noland  v.  Leech,  10  Ark.  504. 

Ind.— Holland  v.  Holland,  131  Ind. 
196,  30  NB  107S;  Watson  v.  Stttte,  21 
Ind.  109. 

Ky.— Roberts  T.  miiott,  8  T.  R  Mon. 

895. 

1*. — Producera*  Turpentine  Co.  v. 
Pringle.  127  I^a.  860,  £4  S  124. 

Miss. — McKey  v.  Torry,  28  Miss.  78. 

Mo. — ^Harkness  v.  Austin,  86  Mo. 
47;  Ferris  v.  Hunt.  18  Mo.  480. 

Vt.— Baboook  V.  Culver.  46  Vt.  715. 

ea.  Conn. — ^Ashmead  v.  Colby,  26 
Conn.  287. 

Kan. — Read  v.  Sexton,  20  Kan.  196. 

Ky. — Oreer  v.  Powell,  1  Bush  489; 
B^^gs  v.  Mollvaln,  S  A.  Marsh. 

•Miss.— HoKey  v.  Torry,  SS  Hiss.  78. 
N.  C.— Borden  v.  Thorps,  SS  h.  CL 

298. 

Tex. — ^Boone  v.  Roberts,  1  Tex.  147. 
Moot  of  amaatays  JIB  waMmg  ab- 
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ABATEMENT  AND  REVIVAL 


[§§  516-520 


516]  (8)  Bevival  of  Several  Sniti  by  One 
Proceeding.  It  has  been  held  that  a  person  inter- 
ested in  diBtinet  suits  eannot,  on  abatement,  revive 
all  by  one  bill  of  revivor  and  supplement.'"', 

[$  517]  c.  Time  of  Inatitating  Fioceedings— 
(1)  In  QeneraL  The  time  in  which  proceedings  may 
be  inatitnted  to  revive  or  continue  an  action  on  the 
death  of  a  party  varies  in  the  different  states  and 
is  lugely  dependent  upon  statutes."  A  statute 
limiting  the  time  for  bringing  actions  against  ex- 
ecutors or  admi'nistrators  does  not  apply  to  pro- 
ceedings under  statutes  to  revive  or  continue  against 
them  actions  begun  against  their  tertator  or 
intestate  in  his  lifetime." 

[$  518]  (2)  When  Bight  to  Revive  Accriies.  In 
some  states  the  death  of  a  imrty  may  be  suggested' 
and  his  representative  made  a  party  to  the  action 


while  the  trial  is  progressii^,^  or  at  any  time  before 
verdict  and  judgment."  In  other  states  the  statutes 
provide  that  an  order  to  revive  eannot  be  made,  un- 
less by  consent,  until  the  expiration  of  six  months 
or  some  other  specified  time  after  the  qualification 
of  the  personal  representatives.^  In  others  it  may 
be  made  at  any  time  within  a  year  or  other  specified 
time  without  consent  of  the  adverse  party.^ 

[$  5191  (3)  Limitation  of  Time— (a)  In  Oen- 
-  er^  In  the  absence  of  a  statute  presOTibing  a  time 
within  which  an  application  or  other  proceedings  to 
revive  or  continue  an  action  must  be  made  or  com- 
menced lapse  of  time  will  not  of  itself,^  aside  from 
the  question  of  laches,  defeat  such  application  or 
proceedings.* 

[$  520]  (b)  Statutory  LimiUttona— aa.  In 
GeiMraL   In  many  jurisdictions,  howevo:,  the  stat- 


Jtotfoa  to  wmnt  of  notlo*  see  infra 
S40. 

83.  McDermott  V.  McGown,  4  Edw. 
<N.  TO  692. 

94.  See  Statutes  In  the  nveral 
jurisdictions. 

&aclia«  see  Infra  {  525  et  seq. 

[a]  Oonvtmotloii  of  p«rtl(nU»r 
■tatatM  see  Spaeth  v.  Sells,  17S  Fed. 
797  (construing  Ohio  statute) ; 
Thomas  V.  Green  County.  159  Fed. 
839,  89  CCA  406  (holding  that  neither 
Ky.  Code  Civ.  Pr.  E  500,  nor  U.  6.  Rev. 
St.  [1878]  t  966,  providing  for  revival 
of  an  action  after  the  death  of  one  of 
several  coplaintlfCs,  requires  that 
such  revival  takejplaoe  within  a  year 
as  required  by  Ky.  Code.  Civ.  Pr. 

SE07,  relating  to  revival  In  case  of  the 
eath  of  a  sole  plaintiff  only);  State 
ITair  Assoa  v.  Tounsend,  69  Ark.  215, 
<8  SW  fiB;  Ison  v.  Wolfe.  150  Ky.  84. 
1*9  SW  1124:  I.oui8Vllle  v.  Wooley. 
108  K^.  <91.  67  SW  499,  22  KjHi  406; 
Hayden  v.  Huff,  62  Mebr.  876.  87  NW 
184:  Olasler  v.  Heneybuss,  19  Okl.  SIS; 
91  P  872;  Arkansas  City  First  Nat 
Bank  v.  Hazle,  27  R.  1.  190.  «1  A  171, 
8  AnnCas  1128  and  note;  Overlook  v. 
Shlnn,  28  Wash.  205^8  P  436;  Flem- 
ing V.  Ellison,  .124  Wis.  86,  102  NW 
S98   (holding   that   Rev.    St.  [1898] 

S 2803,  providing  that.  In  case  of  the 
eath  or  other  disability  of  a  party, 
the  court  may.  If  the  cause  of  action 
survives,  at  any  time  within  one  year 
thereafter,  or  afterward,  on  a  sup- 
plemental complaint,  allow  or  compel 
the  action  to  be  continued  by  or 
against  his  representatives,  is  per- 
missive, and  not  mandatory,  and  con- 
tains no  limitation  upon  the  time 
within  which  a  revival  may  be  had 
upon  a  supplemental  complaint);  and 
Other  cases  in  following  sections. 

[b]  SclM  fMdas.— In  West  Vir- 
ginia, although  three  terms  of  court 
nave  passed  without  notice  being  tak- 
en on  the  record  of  a  writ  of  solre 
facias  to  revive  a  cause  against  an 
administrator.  It  may  be  entered  at  a 
subsequent  term,  and  the  court  does 
not  lose  jurisdiction  to  proceed  ac- 
cording to  the  writ,  revival  not  being 
limited  to  the  particular  term  to  which 
,the  writ  1b  returnable.*  Davidson  v. 
Kunst,  <yr.  Va.)  77  SE  648:  I^idley 
¥.  Jasper,  49  W.  Ta.  626,  89  SB  169. 

0B>  Gregory  t.  Clabrough,  129  Cal. 
476.  62  P  72;  Sprague  v.  Greene,  20 
R,  X  ISS,  87  A  699. 

H.  Farley  v.  Nelson,  4  Ala.  188; 
Hatch  V.  Cook,  9  Port.  (Ala.)  177. 

97.  Meade  v.  Rutledge,  11  Tex.  44 
(holding  that  the  deatti  of  a  party 
may  be  suggested  after  the  close  of 
the  evidence  and  his  executor  made 
a  party  to  the  suit,  it  being  sufficient 
to  have  a  party  at  the  time  of  the 
verdict  and  Judgment). 

[a]  In  fedezal  oonrt — The  Judi- 
ciary Act  (1789)  g  81,  declares  "that 
where  any  suit  shall  be  depending 
in  any  court  of  the  United  States, 
and  either  of  the  parties  shall  die  be- 
fore final  judgment,  the  executor  or 
administrator  of  suoh  deceased  party. 
If  the  cause  off  action  survived,  shall 


have  full  power  to  prosecute  or  de- 
fend any  such  suit  or  action."  Under 
this  act  It  has  been  held  that  an  ex- 
ecutor or  administrator  may  come  In 
voluntarily  and  Instanter  and  be 
made  a  party  on  motion,  without  a 
scire  facias,  and  may  -proceed  to  trial 
immediately  if  he  pleases  and  the 
cause  is  ready  for  trial ;  but  may  have 
a  continuance  if  he  wishes.  Griswold 
V.  Hill,  11  F.  Cas.  No.  6,884,  1  Palne 
488,  486. 

[b]  In  jvsUoe's  oonrtu— In  Iowa  It 
has  been  held  that  where,  In  an  action 
in  a  Justice's  court,  defendant  dies 
after  service  Is  completed  and  before 
the  return  day,  the  administrator  or 
executor  may  oe  substituted  as  party 
defendant  and  the  cause  may  be  fio- 
joumed  for  more  than  thirty  wjB, 
or.  If  necessary,  more  than  once,  to 
make  such  substitution.  Caughlin  V. 
Blake,  65  Iowa  634,  8  NW  476.  . 

[o]  Snhstltntlon  mast  be  made  In 
tslal  oourt. — ^Under  Bums  Annot.  St. 
(1901)  19  272,  648,  649,  675,  provid' 
Ing  that  actions  do  not  abate  by  the 
death  of  a  party,  and  providing  for 
the  8ubstltutl<Hi  of  the  proper  repre- 
sentatives where  the  death  of  a  itarty 
is  suggested  on  the  record  before  trial 
or  Judgment,  the  substitution  of  the 
proper  representatives  should  be 
made  In  the  trial  court,  and  cannot 
be  made  In  the  supreme  court  on  ap- 
peal. Wilkinson  v.  Yordermark,  82 
Ind.  A.  633,  70  NE  53S. 

98.  Cole  V.  Hall,  85  Ark.  144.  107 
SW  175:  McNutt  V.  State,  48  Ark,  80. 
2  SW  264;  Rexroad  v.  Johnson,  4  Kan. 
A.  833.  45  P  1008;  Louisville  v.  Wool- 
ley,  108  Ky.  691,  B7  SW  499,  22  KyL 
4tfB*  Porst  V.  Davis,  101  Ky.  348,  41 
SW  27,  19  KyL  S58  (holding  that 
where  a  defendant,  whose  land  has 
been  sold  under,  decree,  dies  before 
the  sale  is  confirmed,  an  orrfer  of  con- 
firmation entered  upon  an  order  of  re- 
vivor against  the  widow  and  heirs, 
entered  within  six  months  after  the 
death  of  defendant,  is  void,  and  the 
commissioner's  deed  passes  no  title); 
Thonlson  v.  Williams,  86  Ky.  16,  4  SW 
914,  9  KyL  267;  Buford  v.  Guthrie, 
14  Bush  (Ky.)  «77;  Burchett  V. 
Clarke,  109  SW  888,  32  KyL  240. 

[a]  OonstmotlMi  and  appUoatlon 
of  statute.— (1)  Civ.  Code  Pr.  |  606, 
providing  that  "upon  the  death  of  a 
defendant  In  an  action  for  the  recov- 
ery of  real  property  only,  or  whloh 
concerns  only  his  rights  or  claims  to 
such  property,  the  action  may  be  re- 
vived against  his  real  representatives 
or  any  of  them,  and  an  order  therefor 
may  be  forthwith  made,"  does  not 
apply  to  an  action  to  enforce  a  Hen 
on  land  for  taxes,  but  such  an  action 
is  governed  by  )  607,  which  provides 
that  "an  order  to  revive  an  action 
against  the  personal  representative 
of  a  defendant,  or  against  him  and 
the  real  representatives  of  the  de- 
fendant, can  not  be  made,  unless  by 
consent,  within  six  months  after  the 
qualtflcatlon  of  the  personal  repre- 
sentative": and  the  action  may,  under 
I  608,  be  revived  against  tiie  aomlnls- 


tratoi'  and  heirs  at  any  time  witliln 
one  year  after  the  order  might  have 
been  first  made,  the  administrator  be- 
ing a  proper  party,  and  the  heirs  nec- 
essary parties.  Louisville  v.  Wool- 
ley,  108  Ky.  691,  57  SW  499,  22  KyL. 
406.  (2)  Said  S  5«7,  prohibiting  the  re- 
vival of  an  action  against  a  defend- 
ant's personal  representative  until 
six  months  after  his  qualification,  doed 
not  apply  where  an  heir  dies  pending- 
the  settlement  of  the  ancestor's 
estate,  and  no  personal  Judgment  was 
sought  against  the  heir.  Wood  v. 
Wood.  108  Ky.  299,  46  SW  78.  19  KyL. 
2010. 

tb]  By  oonseBt  of  the  real  repre- 
sentatives of  a  defendant  who  has 
died  the  action  may  be  revived  against 
them  before  the  expiration  of  the 
prescribed  time.  Nichols  v.  Bradley, 
8  KyL  612. 

99.  Haydcn  v.  Hult  «2  Nebr.  S75. 
87  NW  184. 

1.  U.  S. — Thomas  v.  Green  County. 
169  Fed.  339,  89  OCA  106:  TUghman 
V.  Pax  son  Co.,  116  Fed.  906  (holdlns 
that  where  there  has  been  no  undue 
delay  on  the  part  of  a  plaintiff  In  tho 
prosecution  of  a  suit  during  his  life- 
time, upon  suggestion  of  abatement 
by  his  death  his  counsel  will  b«  al- 
lowed a  reasonable  time  to  take  pro> 
ceedlngs  for  a  revival). 

Colo.— Barlow  v.  Hitsler,  40  Colo. 
109,  90  P  90;  Cochrane  v.  Parker,  12 
Colo.  A.  169,  64  P  1027. 

Mass. — Brighton  Bank  v.  Russell, 
18  Allen  221. 

N.  Y. — Prlngle  v.  Long  Island  R. 
Co.,  J57'N.  T.  100,  51  NB  435;  Mason 
V.  Sanford,  137  N.  T.  497,  33  NE  546; 
Holsman  v.  St.  Jtihn,  90  N.  Y.  461; 
Colt  V.  Campbell,  82  N.  Y.  509;  Evans 
V.  Cleveland,  72  N.  T.  486;  Jones  v. 
Jones.  68  App.  Dtv.  6,  74  NYS  297 
faff  171  N.  Y.  6S8,  68  NE  1118]; 
Crowley  v.  Murphy,  33  App.  Dlv.  456, 
54  NYS  54;  Markell  v.  Nester,  29  App. 
Dlv.  56.  51  NYS  852;  Van  Brocklin  v. 
Van  Brocklin,  17  App.  Dlv.  226,  45 
NYS  541:  Greene  v.  Martine,  21  Hun 
136  tafC  84  N.  Y.  648];  Falts  v.  Bem- 
Inpton.  61  Misc.  224,  100  NYS  834  [aff 
115  App.  Dlv.  895,  100  NYS  1116];  Mc- 
TnnlB  V.  Gardiner,  26  Misc.  487.  67  NYS 
471;  Shlpman  v.  Long  Island  R.  Co., 
17  Misc.  102,  89  NYS  498;  Lehman  v. 
Koch,  9  NYS  802,  18  NYCIvProo  801. 

N.  a— Cogglns  V.  Flythe,  114  N.  C. 
274,  19  SB)  701  (holding  that,  as  It  Is 
within  the  itower  of  defendants  at  any 
time  after  the  death  of  plaintiff  to 
apply  to  the  court  to  have  the  action 
abated  aa  to  them  unless  proper  par- 
ties are  brought  in,  where  this  ia 
not  done  It  is  within  the  discretion 
of  the  court  to  allow  platntifTs  rep- 
resentatives to  file  a  supplementary 
complaint  and  prosecute  the  action 
upon  his  motion  to  that  effect,  made 
before  the  flnal  determination  of  the 
cause). 

R.  I. — Sprague  v.  Greene,  20  R.  1. 
168,  37  A  699. 

S.  C. — Pamell  v.  Maver,  16  8.  C. 
148. 

Tenn. — ^Xf  a  penumal  repr— ntatlva 
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3t«s  preseribe  a  time  within  which  applications  to 
eontinae  or  revive  an  aotion  shall  be  made  and  a 
failure  to  apply  for  a  continuance  or  reviv&l  within 
the  time  so  prescribed  is  usnaUy  fatal.'  And  the 
same  rule  has  been  held  to  apply  where  revivor  is 
sought  in  the  name  of  a  saceeedin^  administrator  or 
other  successor  in  the  right  to  sue  or  to  be  sued 
in  the  place  of  the  one  who  has  resigned  or  been 


removed,  as  where  the  revivor  is  made  neeessary  by 
the  death  of  the  original  party.'  In  some  junsdie- 
tions,  under  the  statute,  an  action  may  be  reviv^ 
or  continued  as  a  matter  of  right  within  a  certain 
time  only,  but  after  the  expiration  of  such  time  it 
may  be  revived  or  continued  in  the  discretion  of 
the  court  on  a  showing  of  good  cause  or  excuse  for 
the  delay,*  or  by  consent  or  waiver  of  the  delay* 


■pp««rs  and  askB  to  revive  at  any 
time  1>efor«  th«  suit  Is  actually  abat- 
ed by-  order,  a  fcvItw  will  be  allowed 
notwitlistaiidtns  a  previous  motion  to 
abate.  Brooks  v.  Jones,  5  Lea  244; 
Churcbwell  v.  East  Tennessee  Bank,  1 
Heisk.  7S0;  Holland  v.  Harris,  2 
Sneed  88;  Touuk  v.  Ofllcer,  1  Yerg. 
137.  Compare  Evens  T.  Jackson,  1 
Overt  217. 

Tex- — Beck  v.  Avondino,  20  Tex.  Civ. 
A.  330,  BO  SW  207  (holding  that, 
vhere  plaintiff  dies  leaving  minor 
heirs,  no  administrator  of  hui  estate 
is  appointed,  and  defendant  does  not 
move  to  discontinue  the  suit,  the 
heirs,  on  becoming  of  age  six  years 
after  plalntitTs  death,  may  move  for 

a  revival  of  the  suit).   

Wla.— Fleming  v.  Ellison.  124  Wis. 
36.  102  NW  398. 

a;,  tr.  8.— Spaeth  v.  Sells,  n«  Fed. 
7»7  <under  Ohio  statute);  Barker  v. 
Ladd,  2  F.  Gas.  No.  990,  3  Sawy.  44. 

Ala.— p.  Howell,  118  Ala.  178, 
34  S  BOO;  Beasley  v.  Howell,  117  Ala. 
499,  22  8  989;  Phtenix  Ins.  Co.  v.  Moog. 
81  Ala.  226,  1  S  lOS:  Ex  p.  Sayre,  69 
Ala.  184;  Glenn  v.  Btllingslea.  64  Ala. 
34B:  Evans  v.  Welch,  62  Ala.  2S0; 
Brown  v.  TutwUer,  61  Ala.  272;  Pope 
V.  Irby,  E7  Ala.  105:  Dumas  v.  Rob- 
bins,  48  Ala.  646;  Waller  v.  Nelson, 
48  Ala.  631. 

Ark- — ^Temple  v.  Gulp,  150  SW  867; 
Peay  v.  Pulaalci  County,  148  SW  491; 
Cole  V.  Hall,  86  Ark.  144.  107  SW 
175;  Anglln  V.  Cravens,  76  Ark.  122, 
88  SW  832;  State  Fair  Assoc.  v. 
Townsend,  69  Ark.  215,  63  SW  65; 
State  Bank  v.  Tucker,  16  Ark.  89. 
D.  C — Danenhower  v.  Ball,  8  App. 

liid.  T^B^  EddT,  2  lud.  T.  212, 
61  SW  969. 

Kan. — Stelnbach  v.  Uanthy,  TO  San. 
487,  78  P  822:  Reaves  v.  Long,  62  XCan. 
700.  66  P  1030;  Berkley  v.  Tootle,  62 
Kan.  701,  64  P  620;  New  Hampshire 
Banking  Co.  v.  Ball.  57  Kan.  812,  48 
P  187;  Teirt  v.  Cltlsens*  Bank, 
36  Kan.  457,  13  F  783;  Hutchlngs  v- 
Eddy.  6  Kan.  A.  490,  60  P  944  (delay 
of  oDe  year  after  death  of  receivers 
and  appointment  of  a  receiver  de  bonis 
non):  Houghton  v.  Lannon,  1  Kan.  A. 
510,  40  P  819. 

Ky.— Horsley  v.  Asher,  94  Ky.  814, 
22  SW  434,  15  KyL  105;  Thomson  v. 
Williams.  86  Ky.  16,  4  SW  Si  4,  9  KyL 
267;  Bardstown,  etc..  Turnpike  Road 
Co.  V.  Howell,  17  SW  481,  IS  KyL 
563;  Buckler  v.  Wells,  14  KyL  78; 
Cllnkenbeard  v.  Hendricks,  10  KyL 
196:  Apperson  v.  Frekerson.  7  KyL 
4S2:  Gresham  v.  Oulsham,  t  KyL  690. 

Md.— Shipley  v.  Johns,  72  Hd.  642, 
26  A  180. 

Ho.— Prior  V.  KIso,  96  Mo.  808,  9  SW 
898;  Rutherford  v.  Williams,  62  Ho. 
262:  GallaAer  v.  Delargy,  67  Uo.  29; 
Ranney  v.  BoBtl&16  Mo.  216;  Chicago, 
etc:,  R*  Co.  V.  Woodson.  110  Mo.  A. 
298,  85  SW  19S;  Doerge  v.  Heimens, 
1  Mo.  A.  238.  Compare  Posthlewaite 
T.  Ghlselln,  97  Mo.  426,  10  SW  482. 

Nebr. — ^Hayden  v.  Huff,  62  Nebr, 
275.  87  NW  184. 

N.  C— Lea  v.  Gause,  26  N.  C  9; 
HcLauffhlin  v.  NeUl,  26  N.  C.  294. 

Okl.— 01ast«r  T.  HaneTbnsB,  19  Okt 
316.  91  P  872. 

Or. — Stivers  v.  Byrkatt,  66  Or.  665, 
108  P  1014,  109  P  886;  White  v.  Ladd, 
34  Or.  422,  66  P  615;  Long  v.  Thomp- 
son, 34  Or.  869.  65  P  978;  Mitchell  v. 
Schoonover,  16  Or.  211,  17  P  867,  8 
AmSR  282  and  note;  Dick  T.  Kendall, 

R'^AAannw  City   Flrit  Nat. 


Bank  v.  Hazle,  27  R.  I.  190.  61  A  171. 
S  AnnCas  1223  and  note. 

Tenn.— McDonald  v.  NaabvUle,  114 
Tenn.  640,  86  SW  317. 

Vt. — An  administrator  or  executor 
cannot  be  cited  in  to  maintain  or  de- 
fend  a  suit  in  which  deceased  was  a 
party  if  a  term  of  the  court  has 
elapsed  In  which  he  could  have  been 
cited.  Babcock  v.  Culver,  46  Vt.  71C; 
Wentworth  v.  Wentworth,  12  Vt.  244; 
Tyler  v.  Whitney.  8  Vt.  26.  Com- 
pare State  Treasurer  v.  Raymond,  16 
Vt.  864. 

Wash. — Overlock  v.  Shlnn,  28  Wasli. 
205.  210.  68  P  436  [quot  Cyc]. 

W.  Va.— Gainer  v.  Gafiier,  80  W. 
Va.  390.  4  SE  424. 

See  also  Shea  v.  Starr,  76  N.  H. 
63s,  85  A  788. 

[a]  The  word  "rspresentatlves"  in 
a  statute  prescribing  a  limitation  of 
time  for  revival  or  continuance  of  an 
action  Is  'not  limited  to  personal  rep< 
resentatlves,  but  Includes  a  deceased 
defendant's  heirs.  State  Fair  Assoc. 
V.  Townsend,  69  Ark.,  215,  63  SW  66. 

{b}  rzooesOlaga  In  probate  oonrt. 
n  Alabama  the  statute  which  re- 
quires actions  to  be  revived  within 
eighteen  months  after  the  death  of  a 
party  does  not  apply  to  a  proceeding 
for  the  settlement  of  an  administra- 
tor's accounts  in  the  probate  court 
Glenn  v.  BIllinRslea,  64  Ala.  346. 

[c]  AoUon  tax  name  of  state  on 
bond  not  aottoa  by  ■tata.-^An  action 
by  the  county  on  the  surety  bond  of 
a  contractor  for  convict  labor,  al- 
though the  bond  runs  to  the  state,  is 
not  a  suit  by  the  state  where  the  real 
parties  In  interest  were  the  county 
prosecuting  offloials  whose  fees  for 
convicting  prisoners  had  not  been 
paid  by  the  contractor,  so  that  Kirby 
Dig.  S  6813,  as  to  the  time  for  revival 
of  the  suit  against  the  representa- 
tive of  the  deceased  surety.  Is  ap- 
plicable. Peay  v.  Pulaski  County, 
(Ark.)  148  SW  491. 

3.  Beasley  v.  Howell,  11?  Ala.  499. 
22  S  989:  Waller  v.  Nelson.  48  Ala. 
631.  Under  Code  (1886)  {  2S03,  pro- 
viding that  no  action  abates  by  the 
death  of  plaintiff  if  the  cause  of  ac- 
tion survive,  but  It  must,  within 
eighteen  months  thereafter,  be  re- 
vived In  the  name  of  the  personal 
representative,  and  }  2265,  providing 
that  when  an  action  has  been  com- 
menced by  the  personal  representative 
of  decedent  It  may  be  prosecuted  by 
any  succeeding  executor  or  adminis- 
trator, who  may,  on  motion,  be  made 
a  party,  an  action  revived  within 
eighteen  months  in  the  name  of  an 
administrator  cannot,  on  his  resign- 
ing, be  revived,  after  expiration  of 
such  time.  In  the  name  of  the  admin- 
istrator de  bonis  non.  Ex  p.  Hdwell, 
118  Ala.  178,  24  S  SOO  (Head.  J.,  dis- 
senting). 

4.  McArthur  v.  Williamson,  45 
Fed.  154;  Hatch  v.  Boucher,  77  Conn. 
347,  69  A  422;  Johnson  v.  New  York, 
etc.,  R.  Co.,  66  Conn.  172,  14  A  773; 
Pavey  v.  Pavey,  30  Oh.  St.  600;  Black 
V.  Hill.  29  Oh.  St.  86. 

[a]  .  In  OoaaeoUoat  In  case  of  the 
death  of  plaintiff  during  the  pendency 
of  a  suit  his  executor  or  administra- 
tor may  enter  at  the  next  term  as  a 
matter  of  right,  hut  he  will  not  be 
permitted  to  enter  afterward  with- 
out showing  good  reason  for  his  neg- 
lect. Johnson  v.  New  York,  etc.,  R, 
COy  56  Conn.  172,  14  A  773;  Russfell 
v.  Hosmer,  8  Conn.  229.  Gen  St  (1902) 

ilI31,  providing  that  In  case  of  the 
eath  oi  plaintlffi  "hla  exeoutor  or 
admlnlatnttor  may  «it«r  within  six 


months  and  prosecute  the  suit."  Is 
not  an  absolute  limitation  on  the  dis- 
cretionary power  of  the  court  to  per- 
mit an  entry  to  be  made  after  that 
time  for  good  cause  shown,  but  was 
intended,  like  the  previous  statute. 
Gen.  St  (1SH8)  S  1005,  to  limit  only 
the  time  within  which  he  might  enter 
as  a  matter  of  right.  Hatch  v.  Bouch- 
er, 77  Conn.  347.  59  A  422. 

[b]  In  Mebraska  the  limitatton  as 
to  time  contained  in  the  provisions  of 
Code  i  456  et  seq.  for  summary  pro- 
ceedinas  to  revive  an  action  on  a 
conditional  order,  does  not  apply  to 
proceedings  for  revivor  under  E  46, 
by  which,  where  a  cause  of  action  sur- 
vives, the  court  may  allow  the  action 
to  continue  by  or  against  the  repre- 
sentatives or  successor  In  Interest  by 
the  flllng  of,  supplemental  pleadings 
and  the  service  of  summons  as  in 
the*  commencement  of  an  action. 
Under  the  latter  section  the  right  of 
revivor  rests  In  the  exercise  of  a 
sound  discretion  by  the  trial  court, 
governed  by  equitable  principles, 
which  require  reasonable  diligence 
and  good  faith  on  the  part  of  those 
Invoking  its  action,  the  right  to  re- 
vival being  granted  or  refused  ac- 
cording to  the  circumstances  and 
nature  of  the  case.  Hayden  v.  Huff, 
62  Nebr.'  376,  87  NW  184  (holding 
therefore  that  where  no  action  was 
taken  by  either  party  to  suggest  the 
death  of  a  plaintiff  in  a  pending 
action,  although  the  event  had  trans- 
pired for  more  than  a  year,  but  both 
parties  appeared  to  have  been  con- 
tent to  let  the  cause  proceed  In  his 
name,  the  application  of  an  adminis- 
trator de  bonis  non,  soon  after  hia 
appointment,  to  revive  the  Action 
after  suggestion  of  plalntifTs  death, 
should  be  granted). 

[c]  In  Ohio  the  court  has  au- 
thority, on  application  and  good  cause 
shown,  to  allow  the  representative 
of  a  deceased  party  to  be  made  a 
party  to  the  proceeding  and  to  direct 
the  cause  to  be  carried  on  against 
such  representative,  although  more 
than  a  year  may  have  intervened 
from  the  death  of  such  defendant  to 
the  time  of  making  the  application. 
McArthur  v.  WllilamBon.  45  Fed.  154; 
Pavey  v.  Pavey,  80  Oh.  St.  600;  Black 
v.  Hill,  29  Oh.  St  86;  Carter  v.  Jen- 
nings, 24  Oh.  St  182:  Barr  v.  Chap- 
man, 11  Oh.  Cir.  Ct  196. 

[d]  Excuse  for  delayed)  The  fact 
that  a  district  court,  eight  months 
after  the  time  when  an  order  reviv- 
ing an  action  against  the  representa- 
tives or  sucessors  of  a  deceased 
defendant  first  could  have  been  made, 
erroneously  decided  that  it  had  no 
jurisdiction  will  not  excuse  a  failure 
to  revive  within  one  year,  when  no 
attempt  was  made  to  prosecute  an 
order  of  revivor  before  the  jurisdic- 
tion given  was  determined.  Stein- 
bach  v.  Murphy,  70  Kan.  487,  78  P 
828.  (2)  But  the  fact  that  defendant's 
attorney,  who  was  also  an  executor 
named  as  garnishee,  requested  plaln- 
titTs attorney,  after  the  cause  had 
been  returned  to  court,  to  make  no 
further  expense  to  defendant,  and 
gave  him  to  understand  that  the  bill 
sued  for  would  be  paid  when  the 
estate  was  settled,  was  held  sufflclent 
to  Justify  the  court  in  allowing  plaln- 
tilTs  administrator  to  enter  and  pros- 
ecute the  suit  after  the  six  months 
limitation  of  Gen.  St.  (1902)  {  1131, 
for  doing  so  as  a  matter  of  right,  had 
expired.  Hatch  v.  Boucher,  77  Conn. 
347,  69  A  422. 

5.   Aaglln  v.  Crara^  76  ArlL  122, 
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The  time  when  the  statute  begins  to  run  and  the 
«ompatation  of  time  vary  in  the  different  jurisdic- 
tions according  to  the  terms  of  the  statnte." 

H  521]  bb.  Insfeitation  of  Proceedings.  In 
some  jimsdietions  the  statute  requires  that  the 
order  of  revival  shall  be  within  the  time  pre- 
scribed;^ but  in  other  jurisdictions  it  is  sufficient  if 
proeeediogs  have  been  properly  commenced  within 
such  time,  and  it  is  immaterial  that  the  final  order 
of  revival  is  not  made  or  the  representatives  are 
not  aetnally  made  parties  until  after  expiration  of 
the  statutory  period." 


522]  cc.  Fulnre  to  Hake  All  Representa- 
tives Parties.  A  failure  to  make  all  the  representa- 
tives of 'a  deceased  plaintiff  and  a  deceased  de- 
fendant parties  to  the  suit  within  the  time  required 
by  the  statute  will  cause  the  suit  to  abate  only 
as  to  those  representatives  not  brought  in  and  made 
parties.^ 

[$  523]  (c)  In  Eanity.  Courts  of  equity,  in  the 
matter  of  the  revival  of  suits,  are  governed  by 
their  own  rules  of  limitation.  The  limitation  usually 
is  the  time  required  to  bar  the  cause  of  action/*'  but 
it  is  subject  to  the  discretion  of  the  court  and  may 


tS  SW  813:  State  Fair  Anaoc.  v. 
Towiweiid.  €9  Ark.  216,  63  SW  65:  New 
Uampshtre  Banking  Co.  v.  Ball.  57 
Kan.  812.  48  P  137;  Rexroad  v.  John- 
son. 4  Kan.  A.  333,  46  P  1008 ;  Hough- 
ton T.  lAnnon,  1  Kan.  A.  610.  40  F 
SI*:  .^qtenon  v.  Fulkerson,  7  Kyi* 

la]    WalTCT  of  a«I«r.^Where'  the 

execttton  of  a  deceased  plaintiff  file 
a  motion  to  revive  an  action  more  than 
one  rear  after  the  time  when  the 
order  tnigbt  have  been  made  the  filing 
of  a  brief  In  the  action  by  defendant 
la  not  a  consent  to  a  revivor.  Hough- 
ton T.  Lmnnon,  1  Kan.  A.  610,  40  P 
tl9. 

[b]  AkatsmsBt  In  abssaos  of  oon- 
■wt.  Where  a  party  to  an  action  has 
been  dead  for  a  period  so  long  that 
the  action  cannot  be  revived  without 
the  consent  of  parties,' which  is  not 
siven,  the  action  abates.  New  Hamp- 
shire Banking  Co.  v.  Ball,  S7  Kan. 
812.  48  P  IST: 

6.  See  statutes  of  the  several 
states,  and  cases  infra  this  note. 

[a]  Baolasion  anA  liwlvsloa  of 
dajWi— In  computing  the  time  fixed  by 
the  Btatnts  the  first  day  should  be 
excluded  and  the  last  day  Included. 
Peay  v.'  Pulaski  County,  (Ark.)  148 
SW  491. 

[bl    asolvsloa  of  tsniL— Where  It 

la  required  that  the  suit  nfust  be  re- 
vived on  or  before  the  third  term 
after  the  term  at  which  the  sugges- 
tion of  death  is  made,  in  making  the 
application  the  term  at  which  the 
death  Is  suggested  must  be  excluded. 
Gallagher  v.  Delargy,  6?  Mo.  29. 

[c]  Appointment  of  represents- 
tlT*'— (1)  In  Kansas  under  Gen.  St. 
(1889)  par  4531,  providing  that,  in 
order  to  revive  an  action  in  the  name 
of  the  representatives  or  successor 
of  a  plaintiff,  an  order  may  be  njade 
forthwith,  but  shall  not  be  made 
without  the-  consent  tif  defendant, 
after  the  expiration  of  one  year 
from  the  time  the  order  might  have 
been  first  made,  the  period  of  llml- 
tatlon  does  not  commence  to  run.  In 
a  case  where  an  administrator  Is  the 
proper  party  to  be  substituted,  until 
an  administrator  has  been  appointed. 
Rexroad  v.  Johnson,  4  Kan,  A.  S38. 
4B  P  1008.  (2>  But  In  Oklahoma,  under 
Wilson  Rev.  ft  Annot.  St.  (1903) 
I  4124,  on  the  death  of  plaintiff  an 
order  to  revive  will  not  be  made 
without  the  consent  of  defendant  after 
on*  year  from  the  time  the  order 
misnt  have  been  first  made,  and  the 
statute  Is  not  suspended  until  the 
aopotniment  of  the  legal  representa- 
tlvMk  bu;  begins  to  run  after  the  ex* 
Ptratkm  of  a  reasf>nable  time  In  which 
a  Hgal  repreiientatlve  might  have 
bMn  appoliitfd.  r.lnzirr  v  Ileney- 
buKW.  t'j  Otl.  SIR,  91  P  HT-' 

r  '1 1  Appotntment  of  representa- 
tive on  deetb  of  decedent. — Under 
Kan.  tji-n.  Hi.  j  'i^y,:i,  provid- 

ing thiit        ur'l'-r  to  r-  vlvi;  mi  action 
agaln«t  {)<'■  r<-[u  .■«i-nt;it  Ivi-.h  of  a  de- 
fendant  nli.ill    not    U:   ni;nt«-  without 
tho  CMsent  of  hiu  Ii  n  j/r'-m  niatlves 
SKtSUttLi^  oni:   ycikr   from    llxi  time 
nave   h<-t'i\  flriit   rnii'le,"  an 
a     Ju'lgnient  procured 
decedent    In    hiK  llfntlme 
immenced  within  one  year 
mwlntroent  and  aualinca- 
l,t«9nMmtam»t  hit  It  is 


not  necessary  that  It  be  commenced 
within  one  year  from  the  death  of 
the  decedent.  Arkansas  City  First 
Nat.  Bank  v.  Hazie,  27  R.  I.  190,  61 
A  171,  8  AnnCas  1123  and  note. 

[e]  An  nnauthorlstd  suggestion  of 
tbe  aeatli  of  a  plaintiff  in  a  suit,  by 
his  attorney,  prior  to  the  appointment 
of  a  legal  representative  for  his 
estate,  was  insufilclent  to  start  the 
limitation  jyovlded  by  Rev.  St.  <1899) 
3  761,  requiring  the  representatives 
of  a  deceased  party  to  be  made 
parties  on  or  before  the  third  term 
after  the  suggestion  of  death.  Chi< 
cago,  etc.  R.  Co.  v.  Woodson,  110  Mo. 
A.  208,  85  SW  106. 

7.  Spaeth  v.  Sells,  176  Fed.  797 
(holding  that  under  Oh.  Rev.  St. 
!  5144,  specifying  the  cases  In  which 
a  cause  of  action  survives  the  death 
of  almrty,  S  5150^  providing  that  a 
revivor  may  be  effected  by  a  condi- 
tional order,  if  the  action  be  revived 
in  the  name  of  a  representative  of 
the  party  who  died,  and  9  6157,  pro- 
viding that  an  order  to  revive  an 
action  against  a  representative  of  a 
defendant  shall  not  be  made  without 
his  consent  unless  within  one  jrear 
from  the  time  it  could'  have  becai  first 
made,  the  conditional  order  being 
equivalent  to  a  substitute  for  a  notice 
of  motion  to  show  cause,  the  procur- 
Inr  of  such  order  Is  not  a  sufficient 
compliance  with  t  6157,  and  the  right 
of  revivor  Is  barred  unless  the  final 
ot^er  of  revivor  Is  made  within  the 
time  prescribed) ;  Reaves  v.  Long,  63 
Kan.  700,  66  P  1030;  Berkley  v.  Tootle, 
62  Kan.  701,  64  P  620;  Tefft  v.  Citizens' 
Bank,  86  Kan.  457.  IS  P  783.  See  also 
Stelnbach  v.  Murphy,  70  Kan.  487,  78 
P  823 

_  8.  b.  C— Esyser  v.  Fendall,  1«  D. 

C.  47. 

__Ky. — SallBberry  v.  Sallsberry,  140 
Ky.  731.  131  SW  802  (holding  that 
where  a  petition  for  revivor  on  the 
death  of  plaintiff,  filed  as  authorized 
by  Civ.  Code  Pr.  S  501,  was  filed 
within  a  year  after  plaintiffs  death 
It  was  immaterial  that  an  order  of 
revival  was  not  In  fact  entered  until 
after  the  expiration  of  the  time  for 
revival):  Thomson  v.  Williams,  86  Ky. 
16.  4  SW  914,  9  KyL  267;  Burchett  v. 
Clarke,  109  SW  888,  83  KyL  240  (hold- 
ing, under  Civ.  Code  Pr.  S  5,08,  de- 
claring that  an  order  to  revive  an 
action  against  the  representative  or 
successor  of  a  defendant  shall  not  be 
made  without  his  consent  unless 
within  a  year  after  the  time  when 
It  could  have  been  first  made,  and 
I  607,  providing  that  It  cannot  be 
made  unless  by  consent  within  six 
months  after  the  qualification  of  a 
personal  representative,  that  while 
an  order  to  revive  an  action  must  be 
entered  within  twelve  months  from 
the  time  when  the  order  might  have 
been  first  made.  It  la  not  essential 
that  the  action  be  revived  within  that 
time,  since  If  tbe  motion  or  order  to 
revive  is  made  within  the  time  the 
action  may  be  revived  afterward) ; 
Hall  V.  Snipes,  9  SW  888,  10  KyL 
436.  Compare  Clinkenbeard  v.  Hen- 
dricks, 10  KyL  196  (holding  that 
while  Civ.  Code  fi  509,  does  not  re- 
quire that  the  revivor  of  an  action 
shall  be  actually  made  within  a  year 
from  the  time  it  could  first  have 
beta  mads,  but  that  the  order  tp  re- 


vive shall  be  made  In  that  time,  the 
mere  entry  of  this  order  within  the 
twelve  months  Is  not  sufliclent;  but 
a  copy  must,  within  that  time,  be  Is- 
sued and  placed  In  the  hands  of  some 
one  authorized  to  serve  it,  otherwise 
the  representative  of  the  deceased 
plaintiff  loses  his  right  to  have  the 
action  revived  In  the  summary  mode 
pointed  out  In  the  code). 

N.  C. — Clements  v.  HuBsey.  4  N.  C- 
414  (holding  that  If  a  scire  faclaf 
regularly  issue  from  term  to  term. 
In  order  to  make  a  defendant's  ad- 
ministrator a  party,  which  is  not  ef- 
fected until  after  a  lapse  of  five  or 
more  terms,  the  suit  Is  not  abated). 
Compare  however  Love  v.  Scott,  26 
N.  C.  79  (holding  that  In  an  action 
of  ejectment,  upon  the  death  of  de- 
fendant, a  scire  facias  and  a  copy  of 
the  declaration  must  be  served  on 
the  heira  at  law  within  two  terms 
after  the  decease  of  defendant,  or  the 
suit  will  be  abated,  and  It  is  not  suf- 
ficient to  apply  for  such  process  with- 
in the  two  terms). 

Dr.— Dick  V.  Kendall,  <  Or.  166 
(holding  that  the  representatives  or 
successors  in  Interest  of  a  deceased 
party  have  a  year  after  his  death 
within  which  to  make  application  for 
a  continuance  of  the  action,  and  the 
application,  if  made  within  the  year, 
is  In  time,  although  tbe  order  grant- 
ing the  continuance  be  not  made  until 
the  expiration  of  the  year). 
_W.  Va.— Laldley  v.  Jasper,  49  W. 
Va.  526,  89  8E  169  (holdbig  that  if 
a  scire  facias  to  revive  a  cause  Is 
returnable  to  one  'term  of  court,  re- 
vival Is  not  confined  to  that  term, 
but  may  be  entered  at  a  subsequent 
term). 

raj  nUnr  ImtUn  of  admlalstrs- 
tion. — In  case  of  plaintiffs  death  the 
filing  of  letters  of  administration  by 
his  administrator  Is  such  a  "proceed- 
ing" In  the  case  as  will  justify  the 
court  In  retaining  cognizance  of  the 
case  under  a  statute,  Md.  Act  (1785)  c 
80  9  1,  providing  that  If  there  be  no 
appearance  or  other  proceeding  be- 
fore the  tenth  day  of  the  second  court, 
etc.,  the  action  shall  be  struck  off. 
Wilson  V.  Harbaugh,  30  F.  Cas.  Na 
17,807,  1  Crouch  C.  C.  815. 

9.    Parrell  v.  Brennan,  26  Mo.  88. 
^^10-    Story  Eq.  PI.  {  831.    And  see 
the  following  cases: 

U.  8.— Mason  v.  Hartford,  eta,  R 
Co.,  19  Fed.  53. 

Ala. — Feam  v.  Ward,  80  Ala.  655, 
2  S  114:  Ex  p.  Kirtland,  49  Ala.  401 

2:  C— Toungv.  Kelly,  I  App.  2»8. 

Fla.— Cos  T.Thilayson,  41  FhL  16J. 
26  S  704. 

N.  T.— Colt  V.  Campbell,  82  N.  T. 
509;  Beach  v.  Reynolds,  53  N.  1  [aff 
64  Barb.  5061:  Washington  Trust  Co. 
v.  Baldwin,  118  App.  Dlv.  186,  10!  NYS 
1105  [aff  189  N.  T.  643,  82  NK  1184); 
Jones  V.  Jones,  6S  App.  Dlv.  5,  74 

lilfi  N.  tT  6BS.  es  NB 

Eng. — Murray  v.  East  India  Co..  5 
B.  &  Aid.  204,  7  ECL  118,  106  Reprint 
1167;  Perry  v.  Jenkins,  1  Myl.  ft  C 
118  13  EngCh  118,  40  Reprint  811: 
Holllngshead's  Case,  1  P.  Wma  741. 
24  Reprint  596. 

But  see 'Best  T.  Sanders,  22  S.  C 
689  (holding  that  where  a  case  la  pre- 
maturely marked-  "ended"  on  the 
docket  uie  right  to  proceed  by  bill  of 
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be  diminished  or  extended  when  neeeesary  to  snb- 
6erve  the  purposes  of  jnstiee.^^  On  the  death  of 
eomplainant,  the  statute  of  limitations  does  not 
begin  to  ran  agunst  the  right  to  revive  until  ad- 
ministration is  taken  out  on  complainant's  ^tate." 

[(  524]  (d>  In  Fedoral  Oonrt.  It  has  been  held 
that  the  time  in  which  an  action  must  be  revived  in 
a  federal  eourt  on  the  death  of  a  Pjarty  is  governed 
br  the  pzaetiQe  of  the  state  in  which  the  aetion  is 
broiight> 

[f  5251  (fl)  Laches  in  BaviTing— aa.  Befual  of 
iMwe.   In  jurisdictions  in  which  lapse  of  time  is 


not  of  itself  snf&cient  to  defeat  an  application  to 
revive  or  continue  an  action  the'  court  may  in  its 
discretion  refuse  leave  to  revive  or  continue  where 
the  applicant  has  been  guilty  of  laches  in  the 
institution  of  proceedings  therefor.** 

626]  hb.  Imposition  of  Conditions.  Condi* 
tions  may*  be  imposed  on  granting  leave  to  re- 
vive or  continue  an  aetion  where  there  has  been 
long  delay  in  instituting  {nroeeedings  to  rerive  or 
continue." 

1%  527]  d.  Requisites  and  Snfftcisacy  of  Ap- 
plication—(1)  In  (General  The  form  of  application 


revivor  and  supplement  is  not  affected 
by  ttk«  statuU  of  llmiUtloDS,  al- 
tbouarb  relief  on  the  merits  oi  the 
action  nuiy  be  barred).   

[a]  Dmtm  to  aooovttt^-The  stat- 
ute of  limitations  cannot  be  pleaded 
In  b&r  to  a  bill  of  revivor  after  a  de- 
cree to  account;  but  It  rests  in  the 
discretion  of  the  court  to  be  regu- 
lated by  the  circumstances  of  the 
particular  case  whether  relief  shall 
be  elven.  Bnremont  v.  Hamilton,  1 
Ball  A  B.  61S.  *  '  _  . 

ir.  Simmons  t.  Uorrls,  109  Fed. 
707:  Feam  v.  Ward,  80  Ala.  S&6,  2 
8  114;  Ex  p.  EirtlandL49  Ala.  403; 
L,yle  V.  Bradford,  7  T.  B.  Mon._(Ky.) 
Ill:  Jones  v.  Jones,  68  App.  Div.  6, 
74  NTS  297  [aff  171  N.  T.  6B8,  «3 
KB  11181:  Folts  V.  Remlnftott.  51 
Misc.  224,  100  NTS  834  [afcTlS  App. 
IHv.  89S,  100  NTS  1115];  FeUs  V. 
Coon.  Hopk.  (N.  T.)  4S0. 

Z*AM  see  Infra  I  526.        _  _ 

lA.  Mason  t.  Kutford.  etc..  It.  Co., 
19  Fed.  S3>  Coo  t.  Plnlayson,  41  Fla. 
1<9.  2<  S  704:  Hurray  v.  Blast  India 
Co..  SB.*  JUd.  JSSCh  118,  108 

Reprint  1107;  Perry  JenkinjL  1  Myl. 
&  C.  118,  18  SagCh  118.  40Iteprlnt 

IS.   Barker  v.  Lad&  t  F.  Cas.  Mo. 
990,  3  Sawy.  44.    And  see  Spaetb 
Sells.  176  Fed.  797. 

14.  V.  8. — Simmons  v.  Morris,  109 
Fed.  707:  Ooodyear  Dental  Vulcanite 
Col  v.  White,  46  Fed.  278. 

Qa.— FlidEett  T.  CmmUey,  90  Oa. 
147,  16  SB  910;  Wllcher  v.  Outs.  67 
Ga.  401.  _ 

Md. — Sinclair  Auxiliary  Realty 
Co..  99  Ud.  228,  5?  A  664. 

Mass. — Terry  v.  Brlres,  12  Cush. 
319. 

Mhm. — St.  Paul,  etc,  ~R.  Co.  v. 
Eckel,  82  Minn.  278,  84  NW  1008; 
Stocktnsr  T.  Hanson,  22  Minn.  642. 

Miss. — Comans  v.  Tapley.  67  8  667. 

N.  T. — ^PrinKle  v.  Long  Island  R. 
Co.,  157  N.  T.  100,  672,  61  NB  486, 
1098  [rev.  27  App.  Dlv.  144.  60  NTS 
636,  20  .M>P-  Oiv.  631,  62  NTS  1148]: 
Mason  v.  Sanford,  137  N.  Y.  497,  83 
NE  646:  Dn«y  v.  "Dutty,  117  N.  T. 
647,  23  NE  119;  Lyon  v.  Park,  111  N. 
T.  350,  IS  NK  863;  Beach  v.  Reynolds, 
63  N.  T.  1;  Waahinyton  Trust  Co.  v. 
Baldwin,  118  App.  Dlv.  186.  102  NTS 
1105  taff  189  N.  T.  543,  82  NE  11341; 
Jones  V.  Jones,  68  App.  XMv.  B,  74 
NTS  297  [alt  171  N.  T.  «58.  63  NE 
11181;  Hale  v.  Shannon,  68  App.  Dlv. 
247,  68  NTS  808;  Crowley  v.  Murphy, 
33  App.  Dlv.  456,  54  NTS  54;  Markell 
T.  Nester.  29  AW-  Dlv.  56,  51  NTS 
862;  Wrlfl-ht  v.  Chase,  77  Hun  90,  28 
NTS  310;  Matter  of  Roberts,  63  Hun 
388.  6  NTS  195:  Bishop  v.  Fuller.  34 
Misc.  818.  68  NTS  1131-  Mclnnla  v. 
Gardiner,  26  Misc.  487.  67  NTS  471; 
Shipman  v.  Long'  Island  R.  Co..  IT 
Hisa  102,  89  NTS  498;  Philadelphia 
Gas  Works  Constr.  Co.  v.  Monhelmer, 
20  NTB  501;  In  re  Palmar,  13  NTS 
875. 

Oh. — Carter  v.  Jennings.  24  Oh.  St 
182. 

Tex. — ^Weaver  v.  Shaw,  6  Tex.  286. 
And  see  Alexander  v.  Barfteld,  6  Tex. 
400. 

Ta. — Crawford  t.  Patterson,  11 
Oratt.  (62  Va.)  364. 

Wla— Harris  v.  Welch,  148  Wis. 
141.  134  NW  1041;  Alien  v.  Frawley, 
138  Wis.  S»S,  119  MW  666  (where  It 


Is  said  that  an  application  to  a  court 
of  equity  to  revive  an  action  when 
abated  by  the  death  of  a  party  is 
addressed  to  the  judicial  discretion 
of  the  court,  and  should  seldom  be 
granted  where  unne<ce86ary  to  the  ap- 
plicant, or  where  the  burden  cast  on 
the  otner  party  thereby  will  pre- 
ponderate over  the  benefits  to  the  ap- 
plicant, or  where  delay  has  Inter- 
vened BO  as  to  place  the  other  party 
at  serious  disadvantage,  and  usually 
not  where  such  delay  has  permitted 
limitations  to  run  against  the  orij^i- 
nal  demand) :  Carberry  v.  German 
Ins.  Co..  86  Wis.  323,  66  NW  920; 
Cavanaugh  v.  Scott.  84  Wis.  93,  64 

Eng.— Alsop  V.  Bell.  24  Beav.  451. 

63  Reprint  431. 

See  also  Lemesurler  v.  Macaulay, 
22  Ont  316  [aff  20  Ont.  A.  421]. 

[a]  ZllTunrationB  of  laahas. — (1) 
Thus  In  Wllcher  v.  Outs,  67  Qa.  401. 
It  was  held  that  where,  pending  suit 
by  an  administrator,  he  died  and  the 
parties  in  interrat  failed  for  eight 
years  to  have  a  plalntlfT  substituted, 
although  they  were  all  that  time  sul 
juris.  It  was  then  too  late  to  do  so. 
(2)  And  to  Ooodyear  Dental  Vulcan- 
ite Co.  T.  White.  46  Fed.  278,  It  was 
held  tliat  after  the  lapse  of  nearly 
twelve  years  after  the  death  of  a 
sole  defendant  In  a  suit  In  which 
Issue  has  never  been  Joined,  although 
the  suit  was  begun  four  years  before 
his  death,  the  suit  cannot  be  revived 
against  his  executor.  See  also  Baker 
V.  Baker,  13  B.  Mon.  (Ky.)  406  (hold- 
ing that  where  a  bill  or  revivor  was 
not  brought  until  fifteen  years  after 
the  death  of  complainant  the  right  to 
revive  was  barred  by  lapse  of  time); 
St  Paul,  etc.,  R  Co.  v.  Eckel,  82  Minn. 
278,  84  NW  1008:  Comans  v.  Tapley, 
(Miss.)  67  S  567  (forty  ye^);  Beach 
V.  Reynolds,  63  N.  T.  1  [aff  64  Barb. 
606]  (holding  that  a  delay  of  twenty- 
two  years  in  Instituting  proceedings 
to  revive  a  suit  was  fatal);  Craw- 
ford V.  Patterson,  11  Gratt  (52  Va.) 
384;  Harris  v.  Welch.  148  Wis.  441, 
134  NW  2041  (holding  that  where 
long  delay  had  ensued  In  instituting  a 
second  action  for  deceit,  largely 
chargeable  to  plaintiffs,  and  there 
had  been  a  radical  shifting  of  posi- 
tlcHi  by  plalntlffli  Ions  after  the  com- 
mencement of  the  flrat  action,  putting 
defendants  to  large,  useless  expense, 
and  in  the  meantime  one  of  defend- 
ants had  died,  and  the  Judgment  ren- 
dered In  favor  of  defendants  In  the 
first  action  was  pleaded  as  a  bar  to 
the  second,  so  that  there  was  little 
or  no  ground  to  believe  th^t  plaintiffs 
could  succeed,  a  motion  to  revive  the 
second  action  as  against  the  de- 
ceased defendant's  '  personal  repre- 
sentatives was  properly  denied) ; 
Allen  v.  Frawley,  138  Wis.  295.  119 
NW  665  (holding  that  where  action 
was  brought  In  1697  against  several 
for  defrauding  an  estate,  Including  an 
attorney.  In  1898  issue  was  Joined  by 
him,  and  he  died  in  1902,  and  the  same 
year  a  supplementary  complaint  to 
revive  the  action  was  filed,  but  noth- 
ing was  done  until  1904,  at  which 
time  limitations  had  run.  It  was  an 
an  abuse  of  Judicial  discretion  to  re- 
vive the  action  against  the  attor- 
ney's estate):  Bland  t.  Davison.  21 .  » 
Beav.  312.  62  Reprint  879  (holding  ■  the  note. 


that  a  suit  which  had  been  abated 
for  more  than  twenty  years  could  not 
be  revived). 

[bl   Delay  not  amonntlBir  to  laolies 

see  Simmons  v.  Morals,  109  Fed.  707: 
Sinclair  v.  Auxiliary  Realty  Co.,  99 
Md.  223,  67  A  664;  Jones  v.  Jones,  68 
App.  Div.  6,  74  NTS  297  [aff  171  N. 
T.  663,  63  NE  1118J;  Folts  v.  Rem- 
ington, 61  Misc.  224,  100  NTS  834 
[alt  115  AH).  Div.  896.  100  NTB 
11161  (holding  that  where  an  action 
was  Drought  on  a  note  and  there  was 
great  delay  In  its  prosecution  because 
of  the  acts  of  both  parties,  together 
with  events  which  neither  could  con- 
trol, a  motion  to  permit  the  action  to 
proceed  against  the  representative  of 
one  of  the  defendants.  Who  died, 
should  begranted);  Fleming  v.  Elli- 
son, 124  VriB.  36,  102  NW  398. 

 [c]     Fwohaaar   pendsate  Uts^ 

Where  defendant  dies  pending  suit  to 
subject  an  estate  to  the  satrsfaction 
of  a  debt,  and  complainant  falls  to 
revive  within  a  reasonable  time,  one 
who  purchases  the  estate  between 
the  date  of  the  abatement  and  the 
time  within  which  the  action  ought 
to  have  been  revived  will  be  pro- 
tected, notwithatandlnar  the  lis  pen- 
dens subsequently  revived,  unless 
complainant  can  show  a  good  excuse 
for  the  delay.  Watson  v.  Wilson.  2 
Dana  (Ky.)  loe,  26  AmD  459. 

[d]  Original  Isohss  In  commenc- 
ing the  action  not  considered.  Sim- 
mons V.  Morris,  109  Fed.  707. 

[e]  Dismissal  of  the  sotlon  (1) 
may  be  ordered.  Alexander  v.  Bar- 
fleld.  6  Tex.  400.  And  see  Dlllard  v. 
Central  Virginia  Iron  Co..  125  Fed. 
157.  But  see  Rowe  v.'Cape  Fear  Lum- 
ber Co.,  183  N.  C.  433,  45  8E  830.  (2> 
On  the  other  hand  it  has  been  held 
In  New  Tork  that  under  Code  Civ. 
Proc.  i  767,  providing  that  where  the 
cause  of  action  snrvlTes  the  death  of 
a  sole  plaintiff,  the  court  must  allow 
the  action  to  be  continued  In  the 
name  of  his  executor,  and  I  822, 
authorising  a  dismissal  for  laches  In 
prosecuting,  a  motion  for  substitu- 
tion will  not  be  denied  for  laches, 
where  defendant  has  not  moved  for 
dismissal.  McThnIs  v.  Ovdlnar.  SS 
Misc.  487,  67  NTS  471.  . 

IB.  Van  Home  v.  France,  SS  Hun 
(N.  T.)  504;  Mclnnls  V.  Gardiner,  26 
MIsc  487,  67  NTB  471  (where  It  ap- 
peared that  the  executors  of  a  de- 
ceased plaintiff  delayed  two  years  tn 
moving  to  continue  an  action,  and  In 
the  meantime  some  of  defendant's 
witnesses  died,  and  the  court  granted 
the  motion  on  iiayment  hy  the  execu- 
tors of  all  coats  to  date  as  well  aa 
costs  of  the  motion,  and  also  re- 
quired the  executors  to  stipulate  that 
they  would  try  the  case  when  It  was 
reached).  In  Livingston  v.  Olyphant, 
26  N.  T.  Super.  630,  which  was  an 
action  by  the  receiver  of  an  insur- 
ance company  upon  a  promissory  note 
which  defendants  alleged  to  be  without 
consideration,  plaintiff  died  pending 
the  action  and  after  seven  years  his 
successor  In  office  applied  for  permis- 
sion to  continue  the  action  by  sup- 
plemental complaiht.  It  was  held 
that  as  a  condition  of  granting  such 
application  plaintiff  should  be  re- 
quired to  prove  the  eonalderation  of 
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to  rerive  or  continue  an  action  on'1;iie  death  of  a 
party  depends  upon  the  statute  and  will  vary  in  the 
different  jurisdictions.  As  a  rule  it  must  set  forth 
the  grounds  upon  which  it  is  based  and  the  other 
facts  necessary  to  show  a  right  to  revive  or  con- 
tinue, and  contain  a  prayer  for  the  proper  relief.^' 
And  if  it  is  not  made  within  the  proper  time,  it 
should  set  forth  a  sufficient  excuse  for  the  delay.^^ 
As  a  rule  it  must  be  in  writing.^*  Mere  informalities 
in  the  application  to  revive  may  be  disregarded.^' 
528]  (2)  Name  and  Capacity  of  Person 
Summoned  in.  The  application  should  show  the 
name  and  capacity  of  the  person  or  persons  sought 
to  be  summoned  in  or  snbstituted  as  parties,"  al- 
though defects  in  this  respect  Are  not  necessarily 
fatal." 

[$  529]    (3)  Showing  Title  and  Bight  to  ZteriTe. 


An  application  to  revive  in  whatever  form  it  may 
be  made  must  show  a  title  and  right  in  the  applicant 
to  revive  or  continue  the  snit.^  A  petition  for  the 
revival  of  a  suit  should  as  a  rule  contain  the  sub- 
stance of  what  is  required  to  be  stated  in  a  bill  of 
revivor,  although  such  petition  may  be  very  short.** 

Action  for  phonal  injuries;  cause  of  death. 
Where  the  right  of  the  personal  representative  of  a 
deceased  plaintiff  to  be  substituted  in  an  action  for 
personal  injuries  depends  upon  the  fact  that  plaiD' 
tiff's  death  did  not  result  from  the  injory,  sach 
fact,  it  has  been  held,  must  be  alleged.^* 

[$  530]  (4)  BiU  of  Revivor,  Bill  In  Nature  of 
BiU  of  Revivor,  or  BUI  of  Revivor  and  Supplement 
— (a)  In  General.  One  who  files  a  bill  of  revivor, 
bill  in  the  nature  of  a  bill  of  revivor,  or  bill  of 
revivor  and  supplement,  must  allege  the  facts  show- 


18.  Labea  v.  Monker,  1  Bland  (Md.) 
130  note:  Stocking  t.  Hanson.  22 
Uinn.  64S;  Winter  v.  Shankland,  3 
Tenn.  Ch.  S61.  In  lAnfls  v.  Olds,  9 
Hinn.  90,  It  uipeared  that,  pending 
an  action  to  foreclose  a  mortgage, 
plaintiff  died,  and  his  executor  filed 
a  notice  of  motion  asking  that  the 
foreclosure  sale  be  set  aside  and 
"for  such  further  order  In  the  prem- 
ises as  to  the  court  shall  seem  meet 
and  proper,"  andi  with  such  notice 
were  copies  of  plaintiffs  will  and  of 
letters  testamentary  issued  to  the 
executor.  It  was  held  that  under 
the  prayer  for  further  relief  the  court 
properly  allowed  the  executor  to  be 
substituted  as  plaintiff  in  the  action. 
Compare  GuUl  v.  X^nlhan,  B  SUv. 
Sup.  448.  8  NTS  453. 

BIU  of  rerlTOr,  Mil  in  Bator*  of 
MU  of  revlTor,  hbA  hlu  of  rwvlTor  and 
ntpplnnsBt  see  Infra  S  630  et  seq. 

[a]  DetlBiie. — A  scire  facias  to  re- 
vive an  action  of  detinue  against  the 
administrator  should  suggest  the 
coming  of  the  property  Into  the  hands 
of  the  administrator  since  the  death 
of  the  testator.  Hunt  v.  Martin,  8 
Gratt.  (49  Va.)  67S:  Catlett  v.  Rus- 
Bell.  «  Leigh  (St  VaJ  844:  Allen  v. 
Harlan.  6  Celgh  (31  Va.)  42,  89  AmD 
205. 

[b]  Xm  M«v  Toxfet  under  Code  Civ. 
Proc.  I  757,  providing  that,  on  the 
death  of  the  sole  plaintiff  In  a  cause 
of  action  which  survives,  thje  oourt 
must  on  motion  allow  the  action  to 
he  continued  by  his  repruBentatlve, 
eta,  the  moving  papers  on  a  motion 
to  revive  an  action  on  the  death  of 
plaintiff  should  contain  the  complaint, 
'  or  the  nature  of  the  action  should  be 

shown,  so  as  to  enable  the  court  to 
determine  whether  the  cause  of  action 
survives.  Robinson  v.  Thomas,  123 
App.  Dlv.  411,  107  NTS  1110. 

[c]  In  Sonth  OaroUna,  where  It  Is 
desired  to  continue  an  action  by  or 
against  a  personal  representative  of 
a  deceased  party,  the  proper  practice 
Is  to  make  an  ex  parte  application, 
supported  by  aflldavlt,  for  a  rule  to 
show  cause  why  the  action  should  not 
be  continued,  but  It  Is  held  that  any 
procedure  having  substantially  the 
same  effect  Is  sufficient.  Marlon  v. 
Charleston,  72  S.  C.  576,  62  BE  418. 

17.  Stocking  V.  Hanson,  22  Minn. 
B4Z  (holding  that  a  supplementary 
complaint  to  continue  a  cause  made 
a  year  after  the  decease  of  a  party 
should  set  forth,  not  only  the  grounds 
upon  which  the  application  Is  based, 
but  also  some  sufflcient  excuse  for 
the  delay  In  making  it). 

IB,  Dean  v.  Feeley,  66  Oa.  273 
(holding,  however,  that  objection  to 
an  order  to  make  parties  on  the 
ground  that  the  motion  was  not  In 
writing  should  be  made  at  the  time 
of  the  order,  or  It  will  be  deemed 
waived)  ;  Labes  v.  Monker,  1  Bland 
(Md.)  180  note.  'Contra  Marctls  v. 
Sims,  140  Ala.  888,  37  S  243  (holding 
that  an  oral  motion  is  sufflcient  un- 
der Code  [1896]'!  88,  providing  merely 
that  on  the  4eath  ox  plaintiff  the  ac- 


tion must,  on  motion,  be  revived).^ 

19.  Harris  v.  Weld,  148  Wis.  441. 
184  NW  1041. 

[a]  ZafonnaUtr  in  entltUBg  pro- 
oeMuif. — Thus,  although  a  proceed- 
ing to  revive  an  action  Is  a  special 
proceeding  outside  of  and  Qot  a  part 
of  the  action  to  be  revived,  entitling 
the  proceeding  In  the  original  action 
was  Immaterial.  Harris  v.  Welch,  148 
Wis.  441.  134  NW  1041. 

SO,  Bx  p.  Sayre,  69  Ala.  184  (hold- 
ing that  leave  granted  to  revive 
against  defendant's  personal  repre- 
sentative without  giving  the  repre- 
sentative's name  or  adding  "when 
known"  does  not  amount  to  a  motion 
to  revive) ;  Caller  v.  Malone,  1  Stew. 
&  P.  (Ala.)  305  (holding  that  a  scire 
facias  to  bring  in  the  representatives 
of  a  deceased  party  must  be  directed 
to  them  in  their  representative  ca- 
pacity) ;  Pickering  v.  Walcott,  1  Ind. 
202  (name  of  hefr). 

BIU  of  rnlTOr,  bUl  in  nature  of  bill 
of  revivor,  and  bill  of  revivor  and 
anpplement  see  Infra  fi  632. 

91.  Preston  v.  Dunn,  25  Ala.  607 
(Imperfect  description  of  Infant  de- 
fendant In  bill  of  revivor) ;  McCrack- 
en  V.  Nelson,  16  I«a  (Tenn.)  612 
(holding  that  where  one  Is  actually 
served  In  scire  facias  to  revive,  the 
revivor  Is  valid,  although  the  party 
so  served  was  not  named  In  the  order, 
or  although  the  officer's  return  mis- 
stated the  name).  Compare  Brigham 
V.  Smith.  2  Ch.  Chamb.  (U.  C.)  267. 

99.  Cat.— Campbell  v.  West,  93 
C^al.  653,  29  P  219. 

Kan. — Douglass  T.  Oalend,  69  Kan. 
846.  76  P  895. 

Ky. — Walter  Clark,  6  J.  J.  Marsh. 
629. 

Md. — Labes  v.  Monker,  I  Bland 
130  note. 

Mo. — Showen  v.  Metropolitan  St.  H, 
Co.,  164  Mo.  A.  41,  148  SW  136. 

N.  J. — Grant  v.  Chambers,  7  N.  J. 
Eq.  223. 

N.  T. — ^Robinson  v.  Thomas,  123 
App.  Dlv.  411,  107  NTS  1110;  Hale 
v.  Shannon,  58  App.  Dlv.  247,  68  NTS 
803;  WllBon  v.  Harter,  57  App.  Div. 
484,  68  NTS  116:  Northrup  v.  Smith, 
68  N.  T.  Super.  120,  9  NTS  802;  Phln- 
ney  V.  Phtnney.  17  HowPr  197;  Spier 
V.  Robinson,  9  HowPr  326:  Jaunoey  v. 
Rutherford,  9  Paige  878 ;  Rogers 
V.  Peterson,  4  Paige  409;  Wilkinson 
V.  Parish,  3  Paige  668. 

Tex. — Houston,  etc.  R.  Co.  v,  Rog- 
ers, 16  Tex.  Civ.  A.  680,  39  SW  1112. 

fa]  Applteatlons  of  the  nls. — (1) 
Where  a  person  moving  to  be  substi- 
tuted as  plaintiff  claims  under  asslRn- 
ments  made  by  the  administratrix 
of  the  deceased  plaintiff,  the  as- 
signments should  be  put  in  evidence 
so  that  the  court  may  Judge  if  they 
have  the  efficacy  claimed;  and  a  pe- 
tition which  alleges  that  the  cause  of 
action  was  duly  assigned  by  the  ad- 
ministratrix by  an  Instrument  duly 
executed  to  a  tnird  person,  who  there- 
after transferred  the  same  to  peti- 
tioner, states  mere  opinion  and  Is 
insuffldent.  Northrup  v.  Smith,  68  N. 


T.  Super.  ISO.  9  NTS  802.  (2)  And 
an  allegation  in  a  petition  for  eubsti- 
tutlon  that  petltfoner  Is  a  "legal 
representative*  la  Inaufllclent.  Peti- 
tioner must  allege  a  valid  appoint- 
ment, by  a  court  of  competent 
Jurisdiction,  as  executor  or  adminis- 
trator of  the  decedent's  estate.  Hous- 
ton, etc.,  R.  Co.  V,  Rogers,  15  Tex.  Civ. 
A.  680,  39  SW  1112.  (3)  So,  under 
Code,  fi  757,  declaring  that  on  the 
death  of  one  who  Is  the  sole  plaintiff 
In  an  action  the  personal  represen- 
tative of  the  deceased  may  be  sub- 
stituted on  the  application  of  the 
party  representing  the  decedent, 
where  a  motion  for  substitution  of 
an  administratrix  was  based  on  an 
'affidavit  of  the  attorney  who  had 
appeared  for  deceased,  but  the  affi- 
davit failed  to  state  that  the  motion 
was  made  on  behalf  of  the  adminis- 
tratrix, or  that  she  assented  to  it,  or 
had  any  knowledge  of  it.  It  was  held 
that  the  motion  should  not  be  grant- 
ed. Wilson  V.  Harter,  87  App.  Div. 
484,  68  NTS  116,  9  NTAnnCas  802. 
(4)  But  where  an  amended  complaint 
alleged  that  the  original  plaintiff  died 
testate,  and  that  D  was  "duly  ap- 
pointed and  quallfled  as  executor  of 
the  last  will  and  testament  of  said 
deceased,  and  ever  since  has  been, 
and  now  Is,  the  duly  acting  and  quali- 
fied executor  of  the  estate  of  said 
deceased,"  it  was  held  that,  while  the 
allegation  •«r  representative  capacity 
would  have  been  Insufficient  ff  the 
action  had  been  originally  brought 
by  the  executor,  it  served  the  purpose 
where  the  amended  complaint  was 
filed  by  leave  of  court,  in  connection 
with  a  decree,  for  the  purpose  of 
showing  that  the  action  was  con- 
tinued in  the  name  of  plalntlfC  as 
executor.  Campbell  v.  West,  93  Cal. 
653,  29  P  219.  (6)  And  in  a  supple- 
mental complaint  by  a  devisee  of  an 
original  plaintiff,  an  allegation  that 
the  latter  died  on,  etc.,  and  by  his 
last  will  devised  all  his  interest  In 
the  said  land  to  plaintiff,  his  son,  was 
held  sufflcient  on  demurrer.  Phlnney 
V.  Phlnney,  17  HowFr  (N.  Y.j  197; 
S|>Ier  V.  Robinson,  8  HowPr  (N.  T.) 

93.  Wilkinson  v.  Parish,  8  Paige 
(N.  T.)  663.  The  proper  course  to  be 
adopted  by  the  heirs  or  personal  rep- 
resentatives of  a  deceased  complain- 
ant to  revive  a  suit  under  the  statute 
Is  for  them  to  apply  to  the  court  upon 
a  petition  or  affidavit  stating  the 
death  of  the  complainant,  and  show- 
ing that  they  in  fact  sustain  the  char- 
acter In  which,  they  claim  the  right 
to  revive;  and  If  they  claim  the  right 
to  revive  as  executors  it  should  ap- 
pear that  they  have  taken  probate  of 
the  will.  Douglass  v.  Sherman,  2 
Paige  (N.  T.)  858. 

ma  at  ravlvor,  biU  in  nature  of  bill 
of  revivor,  and  bill  of  revivor  and 
supplement  see  infra  !  530  et  seg. 

94.  Barker  v.  Hannibal,  etc.,  B.  Co . 
91  Mo.  86,  14  SW  280;  Oreer  v.  St. 
Louis,  etc.,  R.  Co.,  (Mo.  A.)  158  SW 
740;  Showen  ^Metropolitan  St.  R. 
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iiig  his  right  to  reviTe,  stating  so  mnch  of  the 
original  bill  as  is  neeessary  to  show  such  right,  and 
also  showing  that  defendants  are  the  proper  persons 
against  whom  the  suit  should  be  revived."  If  the 
bill  contains  the  proper  averments  for  a  bill  of  re- 
vivor it  will  be  so  considered,  although  styled  by 
another  name.^ 

531]  .  (b)  Introduction  of  New  Matfflr.  New 
matter  may  be  introduced  into  a  bill  of  revivor 
and  supplement,  or  bill  in  the  nature  of  a  bill  of 
revivor  and  supplement,  to  the  end  that  defects 
in  the  original  bill  ariai^  from  subsequent  events 
may  bs  supplied."  But  this  eannot  -be  done  where 
there  is  nothing  in  the  or^^u^  bill  by  which  it  may 
be  snstained.  The  origiiuil  bill  must  show  a  ease 
for  complainant,  otherwise  new  matter  wonld  be  a 
new  eause  in  eonrt.*" 

[%  532]  (e)  PartiM  to  Bffl.  In  a  bill  of  revivor, 
or  a  Ull  in  the  nature  of  a  bill  of  revivor,  filed 
by  a  person  who  was  not  a  puty  to  the  original 
suit,  iSX  tile  surviving  parties  to  such  original  suit 
who  have  any  interest  in  the  further  proceedings  to 
be  bad  ther^n  should  be  made  parties,  either  as 
eomplainants  or  defendants.^  But  where  the  abate- 
mmt  of  a  stdt  is  eaused'  by  the  dwth  of  one  of 


several  defendants,  and  the  suit  is  revived  by  com- 
plainant in  the  original'  suit,  it  appears  to  be  only 
necessary,  in  a  simple  bill  of  revivor,  to  bring  the 
representatives  of  the  deceased  before  the  court 
without  making  surviving  defendants  partis  to 
such  bill.'"  The  same  principle  is  applicable  to  a 
supplemental  bill  in  the  nature  of  a  bill  of  revivor 
to  revive  or  continue  the  suit  against  the  devisee  or 
assignee  of  one  of  the  original  defendants.'^  The 
bill  should  state  the  names  of  the  parties  to  be 
bron^t  in,"'  but  defects  in  this  respeet  an  not 
necessarily  fatal.''  Where  there  are  several  plain- 
tiffs a  part  only  may  maintain  a  bill  of  revivor, 
but  all  should  be  made  parties;**  and  if  some  of 
the  plaintiffs  who  are  entitled  to  a  bill  of  revivor 
refuse  to  Join  in  it,  they  may  be  made  parties 
defendant." 

[$  533]  (d)  Demumr  to  BUI.  If  the  bill  is 
not  properly  a  bill  of  revivor,  or  if  supplemental 
matter  is  improperly  inserted  in  it,  defendant  may 
demur.""  And  a  demurrer  will  lie  for  misjoinder  of 
parties."^  But  it  is  held  that  a  bill  of  revivor  can- 
not be  demurred  to  for  want  of  a  party  who  was 
not  before  the  eonrt  at  the  time  of  the  abate- 
ment of  the  suit.''  A  bill  to  xevive  several  suits 


Co.,  1«4  Mo.  A.  41,  148  SW  185:  Dula- 
ney  v.  Missouri  Fac.  R.  Co.,  21  Mo. 
A.  597.    And  B«e  supra  S  868. 

as.  Ark. — Lemon  v.  Rector,  IG  Ark. 
436. 

Kr.— Feemster  v.  Markham,  2  J.  J. 
Itarsh.  S0£  19  Am£>  181.  ^,  _ 

N.  T.— Taylor  v.  Taylor,  48  N.  T. 
fi7S;  Doualaw  v.  Sherman,  2  Paige 
S&8. 

Wla^— OUlatt  V.  Robbing  12  Wis. 

&zir.^-Orlfllth  v.  Blcketta,  S  Hare 
47«rl8  BngCh  476,  67  Reprint  46fl; 
Humphreys  v.  In^edon,  1  P.  Wma 
758.  S4Reprint  699jVl«ors  y.  Audley, 
9  Sim.  72.  1«  BncCh  72,  6?  R«Print 
2S&:  Phelps  T.  &>roiile.  4  81m.  818,  e 
EngCh  318.  68  Reprint  119. 

[a]  jLppUoatUva  of  Ike  rala^d) 
A  statement  in  a  bill  t>f  revivor  that 
complainants  therein  are  the  heisa  at 
law  of  complainant  in  the  original 
bill,  who  has  died  intestate,  Is  a  suf- 
ficient allegation  of  heirship  wlttiout 
a  more  minute  statement  of  the  tacts 
nrhich  show  them  to  be  such  heirs. 
Gillett  V.  Robbins,  12  Wis.  819.  (2) 
In  sue*  a  bill  of  revivor  it  is  only 
necessary  to  state  how  plaintiff  be- 
came entitled  to  revive,  and  to  charge 
that  the  cause  ought  to  be  revived 
and  to  stand  In  the  same  condition 
-with  respect  to  the  parties  to  the 
original  bill  as  it  was  at  the  time 
the  abatement  happened.  Taylor  v. 
Taylor,  48  N.  T.  678.  (8)  But  where 
a  party  brings  hla  bill  In  his  own 
right  as  assignee  he  cannot  be  en- 
titled  to  a  decree  as  administrator 
of  his  assignor  on  simply  stating,  In 
a  supplemental  bill,  that  since  the 
suit  was  commenced  the  assignor  has 
died  and  that  complainant  has  be- 
come his  administrator.  Walter  v. 
Clark.  6  J.  J.  Marsh.  {Ky.)  629.  (4) 
In  Omnt  v.  Chambers.  7  N.  J.  Bq.  223, 
A  eonveved  land  to  B,  and  B  gave 
back  a  deed  of  defeasance  providing 
for  a  reconveyance  on  A's  paying,  etc. 
A  filed  a  bill  to  redeem,  and,  after 
answer,  replication,  and  some  proofs, 
died.  C  filed  a  bill  stating  the  pro- 
ceedings hn  A's  bill,  and  that  A.  In 
bis  lifetime,  conveyed  all  his  interest 
In  the  premises  to  him,  C,  and  pray- 
ing that  the  said  suit  of  A  might 
ataAd  revived,  eta,  without  saying 
la  what  character  C  sought  to  revive. 
B  pleaded  that  D  was  the  true  ad- 
uinistrator  of  the  personal  estate  of 
A.  and  not  B.  It  was  held  that  the 
plea  was  properly  mistalned. 

[b1  —  ox  tnasiBlsBlon  of  la^ 

tmrt^The  bill  should  state  the 
aaaner  in  which  the  decedent's  In- 


terest has  been  transmitted.  S  Dan- 
lell  Ch.  PI.  &  Pr.  (2d  Am.  ed)  1720; 
Pingree  v.  Coffin,  12  Gray  (Mass.) 
288,  319  (Where  the  court  said: 
"When,  upon  the  death  of  the  sole 
plaintiff  in  a  bill  in  equity,  bis  in- 
terest has  been  transmitted  to  another 
as  devisee  of  his  estate,  such  devisee 
must  come  In  by  a  hill  in  the  nature 


of  a  bill  of  revivor.   Such  bill  must-  262  (holding  that  nnder  a  statute  a 


allege  the  newly  acquired  Interest, 
and  this  allentlon  mur  be  litigated. 
The  bill  should  state  uie  manner  In 
which  the  Interest  of  the  party  de- 
ceased has  been  transmitted"). 

[c]  Bate  IB  Tsansssss.  A  bill  of 
revivor  resorted  to  In'place  of  a  scire 
facias  need  state  only  the  matters 
required  by  statute  to  be  stated  In 
a  Bdre  facias  when  that  remedy  is 
used.   Foster  v.  Burem,  1  Helsk.  T88. 

S6.  Shalnwald  v.  Lewis,  69  Fed. 
487:  Reld  v.  Stuart,  20  W.  Va.  888. 

ST.  Ala, — Bowie  V.  Mlnter,  2  Ala. 
406. 

Md.— Olenn  v.  Hebb.  17  Md.  260. 

Mich. — ^Webster  v.  Hitchcock.  11 
Mich.  66. 

N.  H. — ^Elastman  ▼.  Batchelier,  86 
N.  H.  141,  72  AmD  29S. 

N.  Y. — Pendleton  v.  Fay,  S  Paltre 
204;  Westcott  v.  Cady,  &  Johns.  Ch. 
834,  9  AmD  806. 

R.  I. — BfoncOiester  v.  Mathewson,  2 
B.  T.  416. 

Tenn. — ^Brandon  v.  Mason.  1  Lea 
61fi. 

Bng. — Bampton  v.  Birchall,  5  Beav. 
830,  49  Reprint  606. 

[a]  BemsdT  for  latrodaotlOB  of 
Improper  matter. — If  the  matter 
added  be.  irrelevant  or  improper,  de- 
fendant may  avail  himself  of  the  ob- 
jection by  plea,  by  demurrer,  or  by 
exceptions  for  Impertinence.  Bowie 
v.  Mlnter,  2  Ala.  406;  Randolph  v. 
DIckerson,  6  Paige  (N.  T.)  517;  Pen- 
dleton V.  Fay,  8  Paige  (M.  T.)  204. 
See  Infra  %  633. 

as.  Bastman  v.  Batehelder,  86  N. 
H.  141.  72  AmD  296:  Westcott  v. 
Cady,  6  Johns.  Ch.  (N.  T.)  884.  0 
AmD  806;  Bampton  Birchall,  6 
Beav.  380,  49  Reprint  605. 

89.  Peer  v.  Cookerow,  14  N.  J.  Eq. 
S61;  Pennlman  v.  Norton,  1  Barb.  Ch. 
(N.  Y.)  246;  Farmers"  L.  A  T.  Co.  v. 
Seymour,  9  Paige  (N.  Y.)  688. 

30;  Farmers'  L.  ft  T.  Co.  V.  Sey- 
mour, 9  Paige  (N.  Y.)  688.  See'  also 
Randolph  v.  Dlckerson,  6  Paige  (N. 
Y.)  517  (holding  that  where  a  com- 
plainant flies  a  bill  to  set  aside  a 
conveyance  made  by  him  on  the 
nound  of  fraud  In  obtaining  It,  if 
the  suit  abates  by  tlie  death  of  com- 


plainant, and  the  wife  of  defendant 
is  one  of  the  heirs  at  law,  the  other 
heirs  may  file  a  bill  of  revivor  against 
the  wife  and  her  husband  without 
alleging  therein  that  she  refused -to 
join). 

31.  Farmers'  L.  ft  T.  Ca  v.  Sey- 
mour, 9  Paige  (N.  Y.1  638. 

Pickering  v.  Walcott,  1  Ind. 


bill  of  revivor  against  an  administra- 
tor and  minor  heirs  must  state  the 
name  of  at  least  one  of  the  belrs). 

38.  Preston  v.  Dunn,  26  Ala.  607 
(holding  that  where  an  infant  de- 
fendant to  a  bill  of  revivor  is  de- 
scribed as  the  deceased  defendant's 
"only  infant  son.  whose  name  Is  un- 
known," the  decree  rendered -against 
him  is  not  void  for  uncertainty  and 
cannot  be  collaterally  impeaehed,  es- 
pecially when  the  Innint,  by  his  sub- 
sequent bill  to  redeem  lands  sold 
under  the  decree,  shows  that  he  is  the 
person  against  whom  the  blU  of  re- 
vivor was  filed). 

S4.  Buchanan  v.  Mallns,  11  Beav. 
52.  50  Reprint  736. 

88.  XiooU  V.  Roosevelt,  3  Johns. 
Ch.  (N.  Y.).60:  Pinch  v.  WInchelsea, 

1  E^.  Caa.  Abr.  2,  par  7,  21  Reprint 
828;  Fallowes  v.  WlUlamson,  11  Ves. 
Jr.  806,  82  Remint  1106.  Bee  also 
Kandi^^h  V.  Dl<flcerson,  6  Paige  (N. 

36.  Bowie  V.  Mlnter,  2  Ala.  406; 
Bomsdorft  v.  Lord,  41  Barb.  (N.  Y.) 
211;  Randolph  v.  Dlckerson,  6  Falfie 
fN.  Y.")  617;  Nanney  ▼.  Totty.  11 
Price  117;  Codrington  v.  Houldltch, 
5  Sim. '286,  9  Ent^Ch  2S6,  68  Reprint 
344;  Lewis  v.  Brldgman,  2  81m.  465, 

2  EngCh  486,  67  RepHnt  862.  See 
supra  S  681  note  27  fa]. 

[a]  Demurrer  to  snpplemeatal 
matter  only^Where  supplemental 
matter  Is  Improperly  inserted  In  a 
bill  of  revivor  and  supplement  it  does 
not  authorize  defendant  to  demur  to 
the  whole  bill;  he  should  demur  to  the 
supplemental  matter  only.  Randolph 
V.  Dlckerson,  5  Paige  (N.  Y.)  617. 

37.  Cowan  v.  Southern  R.  Co.,  '118 
Ala.  664.  23  S  764. 

38.  Bettes  v.  Dana.  8  F.  Cas.  No. 
1,368,  2  Sumn.  883;  Metcalfe  v.  Met- 
calfe, 1  Keen  74,  16  EhigCh  74,  48  Re- 
print 234.  And  this  rule  holds  good, 
notwithstanding  the  suit  might  nave 
been  imperfect  without  such  party,  as 
It  Is  not  the  office  of  a  demurrer  to  a 
bill  of  revivor  to  correct  such  Imper- 
fection. Metcalfe  v.  Metcalfe,  1  Keen 
74,  16  EngCh  74.  48  Reprint  284.  See 
nlso  Southern  R.  Co.  v.  Cowan,  129 
Ala.  677,  2S  S  985  (ho)d^g  that,  where 
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may  be  demurred  to  for  maltifariomnaiB.'*  As  a 
rule  bbjeetions  in  the  natore  of  a  demurrer  to  the 
original  bill  cannot  be  eonsidered.*" 

[i  534]  (e)  Answer  to  BUL  No  answer  to  a 
bill  of  revivor  is  either  necessary  or  proper  except 
to  pat  in  issue  the  fact  as  to  whether  the  party 
Boagbt  to  be  brought  in  bears  such  a  relation  to  de- 
ceased as  makes  him  a  proper  party;  as,  for  ex- 
ample, whether  he  is  the  heir  at  law  or  admiais- 
trator  or  executor  of  such  deceased  party.*^  New 
defenses, to  the  original  bill  cannot  be  interposed 
in  answer  to  a  bill  of  revivor,''  nor  can  matters 
already  decided  in  the  original  cause  be  reopened." 

5351  (f)  Oiosq  BUL  A  cross  bill  may  be  filed 
to  a  bill  of  revivor  and  supplement,  presentii^ 
matter  germane  to  the  new  matter  <)f  the  bill/* 

H  636]  6.  Notice  of  Application  and  Prooass 
—(1)  Necessity  for  and  Snf&dency  of  Notice  or 
Process — (a)  In  GeneraL  In  some  states  the  prao- 


a  bill  of  revivor  la  amended  bo  ,  as 
to  make  the  administrator  the  only 
party  complainant,  a  demurrer  upon 
the  grouna  that  the  heirs  of  the  orifiri- 
nal  complaint  "are  not  made  parties 
to  the  suit"  is  not  sutHclent  to  raise 
the  question  that  the  said  heirs  were 
prcver  or  neaenary  parties  defendant 
to  said  bill). 

M.  UcDermott  v.  UcOowan«  4 
Edw.  <N.  T.)  69S. 

40.  Stanmoui  v.  ICorrts,  109  Fed. 
707.  - 

{a]  OhJeetion  for  want  of  f«4toral 
farlsdlotlOB. — It  has  been  held,  how- 
ever, that,  while  the  general  doc- 
trine Is  that  objections  taken  to  the 
original  blU.  or  which  might  have 
been  thus  taken,  cannot  again  be 
made  upon  a  bill  of  revivor,  where 
the  orirlnal  suit  has  abated  hy 
the  death  of  plaintiff,  yet  where  the 
original  bill  does  not  contain  ,Bufll- 
dent  facts  to  Klve  jurisdiction  to  a 
federal  court,  a  demurrer  to  the  bill 
of  revivor  will  be  sufficient  to  raise 
such  objections.  Sharon  v.  Terry,  86 
Fed.  887,  18  Sawy.  887,  1  LRA  672 
and  note. 

41.  Fretz  T.  Stover,  22  Wall.  (U. 
8.)  198,  22  L.  ed.  769:  Ounnell  v.  Bird, 
10  Wail.  OT.  S.)  804,  19  L.  ed.  913; 
Sharon  v.  Tenr.  86  Fed.  887,  8  Sawy. 
887,  1  LRA  672;  Feemster  v.  Mark- 
ham.  2  J.  J.  Marsh.  (Ky.)  808,  19 
AmD  181:  Quick  v.  Campbell,  44  B. 
C.  888,  22  SB  479;  Dunham  v.  Car- 
son, 42  8.  C.  888,  20  BE  197;  Story 
E!q.  PI.  II  870,  377.  But  see  pouglass 
vv  Sherman,  2  Paige  (N.  T.)  868 
Oioldlnr  that  It  sometimes  becomes 
neoessarTt  on  a  simple  bill  of  revivor, 
to  call  for  an  answer,  as  in  the  case 
of  an  executor  or  administrator  of 
a  deceased  defendant,  to  ascertain 
whether  he  has  assets  to  pay  oom- 
plalnant's  demand). 

ta]  A«K»dlsarlr  statements  In  an 
answer  to  a  bill  of  revivor  which 
merely  show  Irregularity  and  mis- 
conduct In  the  former  proceedings  In 
the  suit  are  Impertinent.  Wagstafl  v. 
Bryan,  1  Russ.  ft  M.  28,  6  EngCh  28, 
29  Reprint  11. 

[b]  Admission  by  fansM  to  an- 
■wstt— If  a  party  falls  to  answer  a 
bill  of  revivor  against  the  adminis- 
trator of  a  defendant  to  the  original 
bill,  the  fact  that  he  was  such  admin- 
istrator must  be  considered  as  ad- 
mitted by  such  failure.  Sprague  v. 
Sprague,  T  J.  3.  Harsh.  (KyJ  SSI. 

42.  Frets  v.  Stover,  22  WalL  (17. 
S.)  198,  22  Li.  ed.  789;  Simmons  v. 
MorrlsMOS  Fed.  707. 

43.  Winston  v.  McAlphine,  85  Ala. 
'  877;  Arnold  v.  Styles.  2  Blackf.  (Xnd.) 

291.  See  also  infra  9  648.  A  plea 
that  the  original  cause  was  barred 
by  limitations  before  the  suit  was 
brought  and  that  the  bill  of  revivor 
was  barred  by  lapse  of  time  after 
the  abatement  was  held  bad  for  du- 
^l(^t^.  latUeJohn  V.  Williams,  21  N. 


44.  Powers  v.  Hibbard,  114  Mich. 
638,  72  NW  839. 

45.  Ala. — ^Welts  v.  American 
Mortr.  Co.,  109  Ala.  480.  20  S  18«: 
Floyd  T.  Rltter.  85  Ala.  BOl. 

Ark.— McNutt  T,  SUta,  48  Alfc.  20, 
2  8W  264. 

Colo. — Symes  v.  Peo.,  IT  Colo.  A. 
466,  69  P  812:  Symes  v.  Charplot.  17 
Colo.  A.  468,  69  F  211  Oudsment  void 
for  want  of  notice). 

Oa. — ^Ueeks  v.  Johnson,  7B  Oa.  029; 
Dean  v.  Feeley,  66  Oa.  278. 

Iowa. — Masterson  v.  Brown,  SI 
Iowa  442,  1  KW  791  (death  of  de- 
fendant). 

Ky. — Thomson  v.  Williams,  86  Ky. 
16.  4  8W  914,  »  KyL  267;  Amyx  v. 
Smith,  1  Met&  629. 

Minn. — Lee  v.  CShancihnesBy,  20 
Minn.  173. 

Uo.— Oallagher  v.  Delargy,  67  Mo. 
29;  Harkness  v.  Austin,  36  Mo.  47; 
Fine  V.  Gray,  19  Mo.  88;  Ferris  v. 
Hunt,  18  Mo.  480;  Overall  v.  St.  IjouIs 
Tract.  Co..  112  Mo.  A.  224,  90  SW 
402;  Doe  ring  y.  Kenamore,  86  MO.  A. 

Nebr. — ^Missouri  Pao.  B.  Co.  v.  Fox, 
66  Nebr.  746,  77  NW  ISO;  Rakes  v. 
Brown,  84  Nebr.  804,  61  NW  848;  Fox 
V.  Abbott,  12  Nebr.  228,  11  NW 
SOS:  Hendrix  V.  Bleman,  6  Nebr,  516. 

N.  T. — Pierce  v.  Supreme  Tent  K. 
M.  W..  140  Appi  Dlv.  780,  126  NTS 
668;  Northrup  v.  Smith,  68  N.  T. 
Super.  120.  9  NYB  802;  Gordon  v. 
Bterllngr,  IS  HowPr  406;  White  v. 
Bulold,  2  Paige  475;  Douglass  v. 
Sherman,  2  Paige  868. 

Oh. — Foresman  v.  Haaff,  87  Oh.  St. 
148;  Pavey  v.  Pav«r,  80  Oh.  St.  600; 
Black  V.  Hill,  29  Ob.  St.  87;  Carter 
V.  Jennings.  24  Oh-  St.  182;  Bishop  v. 
Stoddard.  4  Oh.  Dea  <R«pr1nt>  176, 
1  ClevLRep  201. 

Or.— White  v.  lAdd.  84  Or.  422,  S6 
P  BIB;  Dick  v.  Kendall.  6  Or.  166. 

6.  C. — ^Dunham  t<  Caiwn,  4S  S.  C 
888,  20  BE  197. 

Tex. — Beck  v.  Avondlno,  .20  Tex. 
Civ.  A.  830.  60  SW  207. 

Wis. — Plumer  v.  McDonald  Lumber 
Co.,  74  Wis.  187,  42  NW  260;  Brooks 
V.  Northey,  48  Wis.  455,  4  NW  589; 
Durbln  v.  Waldo,  16  Wis.  852. 

Ont. — Ooodeve  v.  Manners,  4  Grant 
Ch.  (U.  C.)  101. 

[a]  Oonzt  of  appsanuuM^^A  cita- 
tion li^ued  to  the  executor  of  a  de- 
ceased assignee  to  revive  the  suit 
against  him  must  show  with  cer- 
tainty In  what  court  he  must  appear. 
Waddlll  V.  John,  48  Ala.  232. 

[b}  Order  of  ooort  necessary  be- 
fore issue  of  summons  to  make  heir 
a  party  see  Ford  v.  St.  Louis  Loan, 
etc..  Co.,  176  ni.  A.  668;  infra  9  549. 

[c1      Vaivsv  aotloe»  Where 

filalntiff  dies  whlls  the  cause  Is  pend> 
ng  on  demurrer  to  the  complaint,  and 
the  court  makes  an  order  revlvln^r  the 
action  In  the  name  of  one  who  peti- 
tions therefor  as  executor  of  such 
deceased,  and  defendant  afterward 


tice  requires  that  notice  of  an  appUeation  te  revive 
be  given  to  the  opposite  party,  or  process  be  served 
upon  him,  in  order  that  he  may  liave  an  opportunity 
to  be  heard  as  to  tlie  right  of  the  applicant  to 
revive,  and  each  notice  or  proeesa,  substantially 
in  the  form  required  by  the  statute  is  essential.^ 
And  where  plaintiff  assigns  his  interest  in  the  sub* 
jeet  matter  of  the  action  during  its  pendency  and 
then  dies,  and  a  motion  is  made  to  revive  the  action 
in  the  name  of  the  ass^ee,  notice  of  the  motion 
for  substitution  should  be  given  both  to  defendant 
and  to  the  representatives  of  decedent,**  and  to  the 
assignee.^'  But  where  one  of  the  surviving  parties 
has  no  interest  in  the  question  and  would  have  no 
right  to  resist  the  application,  notice,  it  seems,  is  not 
necessary.^  In  some  jurisdietions,  under  t^  stat- 
utes, notice  or  other  process  is  not  required  when  a 
cause  is  reivived  or  continued  by  the  legal  representa- 
tive of  a  deceased  plainti£f,and  in  certain  other  cases.** 

appears  and  arsnea  the  demurrer 
without  moving  to  set  aside  the 
order  for  want  of  notice  to  him  of 
the  petition,  such  objection  Is  waived. 
Brooks  V.  Northey,  48  Wis.  466,  4 
NW  589. 

4e.  Abadle  v.  Lobero.  26  Cal.  896: 
McLaughlin  t.  New  Tovk,  8  Daly  (N. 
Y.)  474;  Howard  v.  McKensl^  64  Tex. 
171;  Smith  V.  Harrington,  3  Wyo. 
608,  27  P  803.  But  see  Bennett  v. 
Thompson.  76  Hun  (N.  Y.}  126,  27 
NYS  666  (holding  that  where  plain- 
tiff asBlgns  his  cause  of  action  and 
afterward  dies,  the  assignee  may  be 
substituted  as  plaintiff  without  no- 
tice to  the  personal  mMrasentatlve  of 
deoedent). 

47.  Betts  V.  De  Seldlng.  SI  App. 
Dlv.  161,  80  NYS  799. 

48.  Gordon  v.  Sterling,  13  HowPr 
(N.  Y.)  406.  See  also  White  v.  Ladd, 
84  Or.  422,  66  P  616  (holding  that 
If  the  original  defendant  was  not 
served  before  his  death,  and  did  not 
appear,  his  representative  Is  not  en- 
titled to  notice  of  an  application  for 
an  order  of  continuance,  since  on  the 
service  of  summons  he  can  make  all 
objections  that  could  have  been  urged 
on  the  application  for  the  older). 

88r87*^r2T?*^*'  ^ 
Ark.- Noland  v.  Lach,  10  Ark.  604. 
Iowa. — Masterson    v.    Brown,  61 
Iowa  442,  1  NW  791. 

La.— Babcock  v.  Wells,  12  I>a.  431 
(holding  that  on  the  death  of  one  of 
coplalntlffs,  after  Isaae  joined  and 
an  order  made  contradictorily  vlth 
defendants  to  revive  the  suit  In  the 
name  of  the  heirs  and  legal  represen- 
tatives of  the  deoedent  so  tar  as  his 
Interest  was  concerned,  service  of  the 
amended  petition  and  citations,  or  no- 
defendants,  was  unnecessary). 
Mtch.— Vlckery  v.  Belr,  16  Mich. 
60:  Lamed  v._wncox,  4  Mich.  333. 
*«9!:'r"?5  'e  Skinner,  40  Or.  671,  62 
£  B2S.  67  P  961  (holding  that  under 
Hill  Annot  Laws  |  88,  providing  that 
no  action  shall  abate  by  the  death  of 
a  party,  but  the  court  may  substi- 
tute his  personal  representative  on 
motion,  and  S  624,  declaring  that  no- 
tice of  a  motion  Is  not  required  un- 
less there  Is  an  express  provision 
therefor,  or  if  ordered  by  the  court, 
an  executor  may  be  substituted  in 
the  place  of  a  deceased  party  on  the 
same  day  on  which  notice  thereof 
was  served  on  the  opposite  party). 

(sJ^v;iT\fi!  ^ 

^,W.  Va.— straight  V.  Ice,  66  W.  Va. 
60,  48  SE  837  (holding  that  a  suit 
In  equity  In  the  name  of  the  commit- 
tee of  an  insane  person  may,  on  such 
Insane  person's  death,  be  revived  In 
the  name  of  his  administrator  without 
scire  facias  or  notice,  since  Code 
[1899]  c  127  I  4.  Effovldlng  for  re- 
vival of  a  suit  for  or  against  a  party 
before  insane,  the  power  of  whose 
committee  has  ceased,  dispenses  wlUl 
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Inunaterial  and  unprejudicial  defects  in  the  process 
or  notice  will  be  disregarded.^ 

53T[  (b)  Bills  of  BeriTor.  According  to  the 
practice  in  chancery  the  representatives  of  a  de- 
ceased plaintiff,  on  filing -a  bill  of  revivor,  should 
caiue  process  to  issue  on.  the  bill  in  the  absence  of 
the  YDlnntazy  appearance  of  defendant."^  And  as  a 
rule  a  suit  in  equity  cannot  be  revived  by  bill  of 
revivor  against  the  representatives  of  -a  deceased 
defendant,  in  the  absence  of  their  voluntary  appear- 
ance, without  process  executed  upon  them.'"  It  is 
error  to  revive  a  cause  and  proceed  to  a  decree 
where  process  has  not  been  served,  unless  there 
has  been  a  waiver  by  the  defendants  of  objections 
to  the  manner  of  reviving  the  suit."* 

538]    (S)  Serric*  and  Betnrn  of  Notice  or 


scire  facias  and  notice  when  the  party 
whose  powers  cease  la  plaintiff). 

[a3  Za  OaUIontia  the  practice  in 
case  of  the  death  of  a  party  to  an 
action  la  to  allow  the  subatltutlon 
of  his  leaa.1  representative  to  be  made 
upon  suggestion  of  the  death  on  an 
ex  parte  motion  showing  the  appoint- 
ment and  quaJlflcatton  of  the  execu- 
tor or  administrator  of  the  estate  of 
the  deceased  party.  Campbell  v. 
Weat,  91  Cal.  653.  29  P  219;  Taylor  v. 
Western  Pac.  R.  Co„  45  Cal.  S2S. 

GO.  Davidson  v.  Kunst.  (W.  Va.) 
77  SE  54S  (holding  that  where  the 
parties  were  the  same  and  it  did  not 
appear  that  there  was  any  other  suit 
between  them,  and  surprise  or  prej- 
udice was  not  shown,  a  misdescrip- 
tion of  the  action.  In  a  scire  facias  to 
revive  against  an  administrator,  as 
•one  in  debt,  toatead  oC  aBsumpsit,  was 
Immaterial). 

51.  Barnes  v.  Smith,  S  J.  J.  Marsh. 
fKy.)  811:  Hall  v.  Johnston,  B  J.  J. 
Marsh.  (Ky.)  284;  Stout  v.  Higbee, 
4  J.  J.  Harsh.  (Ky.)  682;  Shields  v. 
Craig.  6  T.  B.  MoD.  (Ky.)  873;  Kob- 
«rta  V.  Elliott,  S  T.  B.  Mon.  <Ky.) 
395;  Sweets  v.  Biggs,  S  Litt.  (Ky.S 
17:  Robenaon  v.  Hopkins,  3  A.  K. 
-Marsh.  (Ky.)  664;  Duguld  v.  Patter- 
son. 4  Hen.  A  M.  (14  Va.)  44B:  Yates 
V.  Fayne,  4  Hen.  *  M.  (14  Va.)  412. 

SB.  Chaxahen  v.  Warren,  8  B.  Mon. 
(Ky.)  244;  Mosa  v.  ScotL  2  Dana 
(Ky.)  271;  Klncart  v.  Sanders,  2  A. 
K.  Marsh.  (Ky.)  26;  Lawrence  v. 
Bolton,  8  Paige  <N.  T.)  294;  Xiewls  v. 
Outlaw,  1  Overt.  (Tenn.)  140.  But 
In  MacGregor  v.  Gardner,  14  Iowa 
32S,  it  was  held  that  the  heirs  and 
executors  of  a  deceased  person,  who 
were  all  codefendants  with  him  in  a 
proceeding^  In  chancery,  pending 
which  he  died,  are  to  be  charged  with 
notice  of  his  decease  and  of  their 
-substitution  as  his  legal  representa- 
tives: and  they  ciannot  object  to  the 
-decree,  upon  appeal,  on  the  ground 
that  they  were  not  made  parties,  as 
-deceased's  representatives,  by  service 
of  original  notice. 

S8.  Barnes  v.  Smith,  5  J.  J.  Marsh. 
(TCy.)  Sll;  Shields  v.  Cr&lg,  6  T.  B. 
Mon.  (Ky.)  873;  Sweets  v.  Biggs,  6 
Litt.  (Ky.)  17;  and  other  caaee  cited 
in  the  preoedlng  notes. 

[a]  ftervloe  oa  part  of  d^andants. 
—A  decree  upon  a  bill  of  revivor 
against  a  foreign  executor,  without 
.actual  service  upon  him,  and  against 
resident  heirs  and  devisees  who  are 
served  with  process  within  the  juris- 
diction, although  void  as  to  the  execu- 
tor for  want  of  jurisdiction,  is  not 
void  as  to  the  heirs  and  devisees. 
Warren  v.  Hall,  6  Dana  (Ky.)  450. 

(M.  Hall  V.  Johnston,  6  J.  J.  Marsh. 
(Ky.)  284.    See  infra  fi  640. 

65.  Ala. — ^Wells  V.  American  Mortg. 
Co.,  109  Ala.  480,  20  8  1S«. 

Ind.— Holland  v.  Holland.  121  Xnd. 
196,  20  NB  1076. 

Iowa. — Masterson    v.    Brown,  SI 
Iowa  442,  1  NW  791. 
Me. — Segars  v.  Segars,  76  Me.  96. 
Ma— Harkneas  v.  Austin,  86  Mo. 
47;  Fteris  T.  Bunt,  18  Mo.  480. 


Nebr. — Rakes  v.  Brown,  84  Nebr. 
804.  61  MW  841:  Pes  V.  AUwtt.  18 
Nebr.  828.  11  T4W  80S. 

Oh. — Carttfr  v.  Jennings.  24  Oh.  St. 
182. 

[a]  By  whom  ssrrsd^A  scire 
facias  to  revive  a  suit  which  abates 
by  the  death  of  either  party  must  be 
served  by  the  sheriff  or  other  officer 
to  whom  the  same  is  directed,  and 
service  by  a  private  {terson,  supported 
by  affidavit.  Is  not  sufficient.  Anony- 
mous. 4  Hen.  &  M.  (IB  Va.)  401. 

[b]  Upon  whom  sarvscL — ^Where 
the  hedrs  of  a  deceased  plalntUt  to  a 
bill  in  equity  against  whom  a  re- 
vivor la  sought  are  infants  residing 
^th  their  mother,  the  widow  of  their 
deceased  ancestor,  a  service  of  sum- 
mons to  answer,  made  on  them  per- 
sonally and  not  on  the  mother,  la 
sufficient.  Wella  v.  American  Mortg. 
Co.,  109  Ala.  430,  20  S  136. 

[c]  An  aoknowledgment  of  servloe 
by  an  attozaey  is  not  equivalent  to 
legal  ssrvioe  where  no  sOTearance 
follows.  .  Segars  v.  Segars,  76  Me. 
96. 

[dj  Time  of  ssrvioe. — In  Doering 
V.  Kenamore,  36  Mo.  A.  147,  it  ap- 
peared that  a  scire  facias  to  revive  a 
suit,  defendant  In  which  had  de- 
ceased- Intestate,  was  Issued  before 
the  appointment  of  an  administrator 
and  directed  to  one  K,  Individually, 
who  was  subsequently  appointed  ad- 
ministrator of  the  deceased's  estate. 
It  was  held  that  an  order  made 
thereon,  reviving  the  suit  as  againht 
K  as  administrator,  was  a  nullity. 
In  Segars  v.  Segars,  76  Me.  96,  It  was 
held  that  a  dtatlon  Issued  before  the 
time  allowed  for  the  representative 
to  appear  voluntarily  is  of  no  effect. 

[e]  Xa  Texmont*  on  the  death  of 
a  party,  the  action  la  continued  until 
the  appointment  of  an  executor  or 
adminlatrator,  who  may  thereupon 
appear  voluntarily  to  prosecute  or 
defend  the  action.  If  ne  doea  not 
appear  voluntarily  It  Is  made  the 
duty  of  the  surviving  party  to  cite 
him  In.  nAcock  v.  Culver,  46  Vt. 
716. 

B6.  Shea  V.  Starr.  76  N.  H.  538, 
86  A  788  (holding  that  under  Pub. 
St.  c  191  9  9,  providing  that  actions 
for  personal  injurlea  which  abate 
upon  the  death  of  the  defendant,  un- 
leas  plaintiff  shall  procure  a  scire 
facias  to  be  Issued  to  the  adminis- 
trator before  the  end  of  the  second 
term  after  the  original  grant  of  ad- 
ministration, an  action  does  not 
abate  because  a  writ  of  scire  facias 
duly  issued  and  properly  served  is 
not  returned  and  filed  at  the  term 
to  which  It  was  made  returnable; 
and  that  where  a  writ  of  scire  facias 
issued  to  revive  an  action  against  a 
deceased  party's  adminlatrator  was 
not  returnable,  defendants  could,  if 
necessary  to  enable  them  to  make 
any  defense,  appear  specially,  and 
move  that  It  be  placed  on  fUe  or 
delivered  to  their  counsel). 

S7.  Chambers  v.  Warren,  6  B.  Mon. 
(Ky.)  244;  Moss  v.  Soott,  2  Dana 
(Ky.)  171;  Bam«i  v.  Bmltti,  I  J.  J. 


Froc6H — (a)  In  CkneraL  Notice  or  process  to  re- 
vive or  make  parties  on  the  death  of  a  party  must 
be  served  aa  in  other  casea.*"  When  the  process  is 
duly  issued  and  served,  its  return  and  filing  is  not 
essential  to  the  revival,  unless  it  is  made  so  by 
the  statute." 

539]  (b)  Bills  of  BevlTor.  Pmeeaa  should 
be  executed  on  a  bill  of  revivor  in  the  same  manner 
as  process  on  an  original  bill.'^^ 

[$  5401  (3)  Consent  or  Appauuioe  as  WaAm 
of  Notice  or  Process.  Consent  of  the  ]E»rty  entitled 
to  notice  or  service  of  process,  or  his  appearance 
without  questioning  the  want  of  notiee,  is  a  waiver 
of  such  notice  or  process." 

[$  541]  f.  Hearing  and  Determination— (1)  In 
OMUraL  As  in  the  case  of  other  motions,  a  motion 

Marsh.  (Ky.)  811;  HbXI  v.  Johnston. 
6  J.  J.  Marsh.  (Ibr.)  284:  Stout  v. 
Hlgbee,  4  J.  J.  Marsh.  GS.y.)  633; 
Shields  V.  Cralg^  T.  &  Mon.  (Ky.) 
373;  Roberts  v.  muott,  8  T.  B.  Mon. 
(Ky.)  396:  Sweets  v.  Biggs.  6  Litt. 
(Ky.)  17;  Robenson  v.  Hopkins,  t  A- 
K.  Marsh.  (Ky.)  684;  Klncart  v.  San- 
ders, 2  A,  K.  Marsh.  (Ky.)  26:  Law- 
rence V.  Bolton,  8  Paige  (N.  Tj  294t 
Lewis  V.  Outlaw,  1  Overt.  (Tenn.) 
140;  Duguld  v.  Patterson,  4  Hen.  & 
M.  (14  Va.)  445;  Tates  v.  Payne,  4 
Hen.  A  M.  (14  Va.)  412. 

[a]  Servloe  hy  pnbUeatiOB^d) 
It  has  been  held  that  where  a  suit 
abates  by  the  death  of  an  absent  de- 
fendant it  must  be  revived  against 
his  representatives  by  publication, 
and  an  order  made  In  such  case  when 
his  representatives  are  not  before  the 
court  should  be  set  aside.  Duguld  v. 
Patterson,  4  Hen.  &  M.  (14  Va.)  445. 
<2)  And  in  case  of  the  death  of  plain- 
tiff, where  there  are  absent  and  resi- 
dent defendants,  there  must  be  proc- 
ess of  revival  against  the  absent  as 
well  as  the  realdent  defendants,  and 
publication  of  notice  thereon.  Tates 
V.  Payne,  4  Hen.  &  M.  (14  Va.)  412. 
See  also  Foster  v.  Burem,  1'  Helsk. 
(Tenn.)  783  (holding  that  the  Ten- 
nessee statute  authorlsinK  publication 
in  lieu  of  personal  service  of  proc- 
ess in  certain  cases  was  applicable 
to  billa  of  revivor,  and  the  difficulty 
of  nonresldence  might  be  thereby  ob- 
viated). To  same  effect  Otis  V.  Wells, 
1  Edw.  (N.  T.)  88. 

.Cb]    aervloe  <m  soUoltor. — Service 
of.  a  subpoena  on  the  solicitor  of  the 


party  in  the  original  cause  has  been 
held  Insufflcienf.  Xjee  v.  Warner, 
Dick.  646,  21  Reprint  882;  Brown  v. 
Lee.  Dick.  64S,  21  Reprint  882. 

sa    IT.  S. — Wilson  V.  Codman,  8 
Cranch  193,  2  L.  ed.  408. 
Ala. — Parker  v.  Abrams,  60  Ala.  86. 
Cal. — Union  Sav.  Bank  v  Barrett, 
132  Cal.  453,  64  P  713,  1071. 

Ind.— Watson  v.  State,  21  Ind.  109. 
Ky.— Pugh  V.  Bell,  1  J.  J.  Marsh. 
899;  Bently  v.  Gregory,  7  T.  B.  Mon. 
368;  Roberts  v.  Elliott,  3  T.  B.  Mon. 
395;  Patterson  v.  Patteraon,  13  KyL 
239  (holding  that  the  executor  of  a 
husband  who  has  died  pending  an 
action  by  him  for  divorce,  by  appear- 
ing and  objecting  to  the  revivor, 
waived  ten  days'  notice  of  the  mo- 
tion to  revive,  where  his  objection 
to  the  revivor  was  not  for  want  of 
notice,  but  solely  upon  the  ground 
that  no  revivor  could  be  had  againat 
him). 

Mo. — Crawford  v.  Chicago,  eta,  B. 
<^.,  171  Mo.  68,  66  8W  360. 

Nebr. — Schaberg  v.  McDonald,  60 
Nebr.  498,  83  NW  737. 

N.  C. — Alexander  v.  Patton,  90  N. 
C.  567;  Newland  v.  Tate,  38  N.  C. 
226. 

Tex. — Boone  v.  Roberts,  1  Tex.  147. 

Va. — Greenlee  v.  Bailey,  9  Leigh 
(86  Va.)  526. 

W.  Va.— Teter  v.  Irwin.  69  W.  Va. 
200,  71  SE  116,  AnnCaBl913A  707 
and  note  (holding  that  revival  of  a 
cause  against  bebw,.  of  a  d^peased 
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to  revive  or  eontiniie  an  actum  by  or  against  the 
r^resentatives  or  successors  in  interest  of  a  de- 
ceased party  should  be  brought  to  a  hearing  at  a 
specified  time.'^  If  at  the  hearing  sufficient  cause 
is  not  shown  to  the  contrary,  the  court  may  make 
an  oi^er  reviving  the  action. 

Conditional  order.  In  jniisdictions  where  the 
mode  of  procedure  to  revive  an  action  when  not  by 
consent  is  by  motion  and  cbnditional  order,  there 
must  be  a  hearing  at  which  the  question  of  revivor 
is  finally  determined.  If  sufficient  cause  be  not 
shown  against  the  revivor  the  action  shall  stand  re- 
vived, the  conditional  order  being  made  final.*^ 

Discretion  of  court.  As  a  rule  the  right  to  revive 
an  action  under  statutory  provisions  is  not  de- 
pendent on  the  discretion  of  the  court  or  judge 
making  the  order,  if  the  cause  of  action  Survives, 
but  is  a  matter  of  r^^ht  under  the  conditions  and 
within  the  time  limit^  by  the  statute."  And  even 
when  the  statute  is  permissive  only  in  its  terms,  the 
court  cannot  exercise  an  arbitrary  discretion  in  pass- 
ing on  the  application,  but  should  alwajrs  grant  the 
same  unless  good  cause  is  shown  to  the  contrary." 

[(542]  (2)  Bills  of  BeriTOT,  Et&  The  necessity 
for  bringing  a  bill,  of  revivor  to  a  headng  depend 
upon  whether  the  object  of  the  bill  has  been  ac- 
complished by  the  order  to  revive."  Where  the  bill 
merely  prays  that  the  suit  may  be  revived,  a  hear- 
ing is  unnecessary but  where  answer  has  been 
called  for,  and  defendant  in  his  answer  controverts 


defendant  by  consent  of  such  heirs 
diBpensea  with  process  to  revive  and 
makes  them  parties). 

Bavlval  by  couMnt  see  supra  S  437. 

59.  See  statutes  of  the  several 
states.  And  see  McNutt  v.  State,  48 
Ark.  SO,  2  SW  254;  Qallasher  V.  Dsl- 
arKy,  57  Mo,  29.  _    .  .  .» 

So.  HcNutt  State,  48  Ark.  SO. 
2  SW  254. 

61.  McNutt  V.  State,  48  Ark.  SO, 
2  SW  254;  Missouri  Pac.  R.  Co.  v. 
Fox,  58  Nebr.  7<6,  77  NW  180;  Rakes 
.  V.  Brown,  84  Nebr.  804,  61  NW  848; 
Fox  V.  Ahbott,  12  Nebr.  328,  11  NW 
303;  HenarlK  v.  Kleman,  6  Nebr.  518; 
Carter  v.  Jennings,  24  Oh.  St.  182. 

68.  Gillette  v.  Morrison,  7  Nebr. 
268.  266  (where  the  court  said: 
"Wner^,  under  the  statute,  when  It 
1«  souirnt  to  revive  an  action  upon 
the  STOtind  that  the  cause  has  abated 
by  reason  of  the  death  of  the  defend- 
ant, the  only  questions  at  issue  upon 
the  motion  are,  flrst,  the  death  of  the 
defendant;  second,  the  substitution 
of  the  administrator  and  heirs  ox  the 
estate.  In  that  proceeding.  If  the 
cause  of  action  survive  the  court  has 
no  authority  to  Inquire  Into  the 
merits  of  the  case.  And  where  the 
application  is  in  proper  form,  and 
maUfi  within  the  time  prescribed  by 
statutia,  the  order  must  be  granted 
as  a  matter  of  right");  Carter  v.  Jen- 
nings, 24  Oh.  St.  182,  188  (where  it 
Is  said:  "The  rtght  to  revive  an  ac- 
tion, uhder  title  13.  chapter  1.  of  the 
code,  is  not  dependent  on  the  discre- 
tion of  the  court  or  of  the  Judge  mak- 
ing the  order,  but,  under  the  condi- 
tions and  within  the  time  therein 
limited.  Is  a  matter  of  right").  See 
supra  3  604. 

63.    Landls  v.  Olds,  9  Minn.  90. 

84.    2  Barbour  Ch.  Pr.  56. 

65.  Pruen  v.  Lunn,  6  Rubs.  8,  B 
EngCh  3,  38  Reprint  928  (holding  that 
it  is  not  necessary  to  bring  to  a 
hearing  a  suit  of  revivor  Instituted 
by  the  personal  representatives  of  a 
defendant.  In  order  to  make  the  order 
of  revivor  effectual  against  both 
plaintiffs  and  codefendants). 

66.  Harris  v.  Pollard,  8  P.  Wms. 
348,  24  RepHnt  1095;  8  Daniell  Ch. 
PI.  &  Pr.  (2d  Am.  ed)  1718. 

ev.  t  Daniell  Ch.  fl.  A  Pr.  (2d  Am. 
ed>  ITIS.   Where  a  bUl  of  rwlvor 


prays  for  the  admission  of  assets  by 
the  representative  of  a  dececised 
party  and  assets  are  admitted  by 
defendant,  the  cause  may  proceed 
against  him  merely  upon  the  order 
of  revivor;  yet  where  he  does  not 
make  such  admission  it  Is  necessary 
that  the  cause  be  heard  In  order  to 
obtain  the  necessary  accounts  of  the 
deceased  party's  assets  in  order  to 
answer  the  demands  made  against 
him.  2  Barbour  Ch.  Fr.  67;  Mitford 
Eq.  PI.  76. 

68.  2  Barbour  Ch.  Pr.  84;  3  Dan- 
iell Ch.  PI.  &  Pr.  (2d  Am.  ed)  1721. 

69.  Lake  v.  Austwlck,  4  Jur.  314; 
3  naniell  Ch.  PI.  &  Pr.  (2d  Am.  ed) 
1123. 

70.  Ala. — Copewood  v.  Taylor,  7 
Port.  83. 

L.a. — Hawkins   v.   Dart  est,   8  l>a. 

Ann  647. 

Md. — Labes  v.  Monker,  1  Bland  130 
note. 

Mlsa. — Myrick  v.  McRaven.  64  Miss. 
11:  Clifton  V.  Galbraith.  23  Miss.  292. 

Mo. — Wilson  v.  Darrow,  223  Mo. 
620,  122  SW  1077  (holding  that  the 
trial  court  has  no  power,  under  Rev. 
St.  [1899]  BS  756,  768  [Annot.  St. 
[1906]  739,  741],  to  revive  a  suit  In 
the  name  of  a  stranger  on  the  death 
of  plaintiff  without  a  showing  of  a 
transfer  of  interest  In  the  subject 
matter;  and  defendant's  failure  to 
show  cause  against  the  revivor  with- 
in the  statutory  time  docs  not 
prevent  him  from  contesting  Its 
validity). 

N.  T.— Boynton  v.  Hoyt.  1  Den.  63; 
Day  V.  Potter,  9  Paige  645. 

Tenn. — Anderson  v.  McNeal,  4  Lea 
303;  Settle  v.  Settle,  10  Ilumphr.  474. 
See  also  Daniel  v.  Bast  Tennessee 
Coal  Co.,  105  Tenn.  470,  58  SW  859 
(holding  that  when  an  action  for  per- 
sonal injuries  Is  sought  to  be  con- 
tinued under  the  statute  after  the 
death  of  plaintiff,  without  a  revivor, 
the  burden  of  proof  is  on  the  persons 
seeking  to  have  the  action  proceed 
of  showing  tliat  the  wrongful  In- 
Jury  was  the  cause  of  plaintiff's 
death,  and  that  he  left  a  surviving 
widow  or  next  of  kin). 

And  see  cases  in  following  section. 

[a]  AmiomVIm  Mir*  facte«»— In 
Pumsylvania,  if  the  person  coming 
in  la  denied  to  be  the  legal  represen- 


the  right  of  plaintiff  to  revive,  it  is  necessary  that 
the  revivor  suit  should  be  set  down  for  hearing 
notwithstanding  the  fact  that  the  order  of  revivor 
has  been  obtained.^  So  where  a  bill  of  revivor  con- 
tains supplemental  matter  as  well  as  matter  of  re- 
vivor, the  bill  should  be  set  down  for  hearing  both 
as  against  the-  party  to  the  supplemental  matter 
and  as  against  the  party  to  the  revivor."  An  orig- 
inal bill  in  the  nature  of  a  bill  of  revivor  mnst  be 
brought  on  for  Rearing  in  the  same  manner  as  in 
the  case  of  original  bills,  in  order  that  any  benefit 
may  be  derived  from  it."  And  in  all  cases  of  bills 
of  revivor  and  supplement,  the  case  should  be  set 
down  for  hearing  against  all  the  parties,  even 
though  the  bill  is  only  tt  bill  of  revivor  gainst  one 
and  an  order  to  revive  has  been  obtained.** 

543]  g.  Proof  of  Bight  or  Tifle  to  BeviVe  or 
Oontinne  Action~(l)  In  OeneraL  As  a  role,  an  ap- 
plicant for  the  revival  of  a  suit  mnst  prove  both  the 
death  of  the  party  necessitating  the  revival  and 
his  own  right  or  title  to  revive  or  continue  the 
action.^  But  a  sogy^tion  of  the  death  of  a  party 
on  the  record  and  an  order  reviving  the  action  or 
substituting  his  personal  representative  or  suc- 
cessor settles  prima  facie  the  fact  of  his  death,^^ 

544]  ii)  Berival  by  Bersonal  B^rewnta- 
Uve.  In  ease  of  a  revival  by  a  personal  representa- 
tive there  must  be  proof  of  the  death  of  bis  decedent 
and  of  his  own  appointment  as  personal  repre- 
sentative.^'   It  has  been  held,  however,  that  the 

tatlve  of  plalntlfF.  the  court,  on  rea- 
sonable ground  laid,  will  order  the 
parties  to  appear^to  an  amicable  scire 
facias,  to  which  this  defense  may  be 
made,  and  will  stay  proceedings  In 
the  meantime.  Delser  v.  Sterling, 
10  Serg.  &  R.  119. 

[b]  Proof  of  iKlrshlp^— In  Ten- 
nessee proof  of  heirship  may  be  made 
In  open  court  or  by  the  depositions 
of  witnesses  taken  upon  notice  or 
before  the  clerk  upon  a  reference  to 
him  for  that  purpose.  Campbell  v. 
Hubbard,  11  Lea  6. 

71.  Stebblna  v.  Duncan,  108  U.  S. 
32,  2  set  313,  27  L.  ed.  641  (holding 
that  the  suggestion  of  the  death  of 
the  sole  plaintiff,  and  the  substitu- 
tion of  his  heir,  without  objection, 
settles  prima  facie  the  fact  of  his 
death,  and  defendant  cannot  on  the 
trial  require  further  proof  thereof 
without  notice  of  his  purpose  to 
raise  that  issue);  Isham  v.  Davidson, 
3  Thomps.  &.  C.  (N.  Y.)  74S  (holding, 
in  an  action  originally  brought  by 
plaintiff's  testator  and  continued  In 
the  name  of  plaintiff  as  executrix, 
that  the  fact  that  the  court  had,  on 
suggestion  of  testator's  death,  or- 
dered the  action  to  be  revived  in  the 
name  of  plaintiff  as  executrix  was  an 
answer  to  the  objection  that  there 
was  no  proof  of  the  testator's 
death), 

7a.  Conwell  v.  Watklns.  71  111. 
488;  Lnbes  v.  Monker.  1  Bland  (Md.) 
130  note:  Vlckery  v.  Belr,  16  Mich. 
50:  Douglass  v.  Sherman.  2  Palire  (N. 
T.)  368.  See  also  Moore  v.  Rand,  1 
Wis.  245  (holding  that  If  an  appear- 
ance has  been  entered  by  an  admin- 
istrator on  the  death  of  his  intestat'i 
pending  the  suit,  his  right  to  appear 
must  be  proved  In  the  same  mannor 
as  though  he  had  originally  com- 
menced the  Butt,  but  he  cannot  be 
required  to  prove  It  before  he  be- 
comes a  party).  In  Maryland  it  w.is 
held  that,  under  Acts  (1820)  o  161. 
relating  to  new  parties  on  the  death 
of  a  complainant  and  requiring  the 
court  to  be  satisfied  of  the  death  and 
of  the  applicant  being  the  legal  rep- 
resentative, the  proof  required  must 
be  an  exhibition  of  the  letters,  or  an 
exemplification  thereof,  or  a  certlft- 
eate  of  the  register  under  eeal  of 
their  having  he<m  issued,^  an  affl* 
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•■onrt  may  permit  a  petitioner  to  continue  an  action 
ffithoat  proof  of  his  representative  capacity  where 
such  capacity  is  not  denied  by  the  opposite  party .'^ 

[j  545]  h.  Objectiona  to  Berival— (1)  In  Oen- 
tnL  Whan  persona  claiming  to  be  the  representa- 
tirfls  of  deceased  parties  present  themselves  and 
move  to  zevive,  the  adverse  party  may  resist  the 
reviTor  upon  any  snflELeient  gronnds.'* 

[4  546]  (2)  Manner  of  Baisliig  Objectioiu.  The 
msnner  of  raisii^  objeoliona  to  the  revival  or  con- 
tinoaDee  of  an  action  depends  of  coarse  upon  the 
nature  of  the  objection  and  the  statutes  and  prac- 
tice in  the  particular  jurisdiction.  In  «)me  juris- 
diettons  objections  may,  according  to  their  nature, 
be  raised  by  demurrer  or  by  plea,  answer,  or  af- 
fidavit." And  in  some  jurisdietidns  it  has  been  held 
that  particular  objeetions  may  be  raised  by  motion 
to  dismiss."  On  the  other  band,  however,  it  has 
been  held  that  the  questioa  whether  a  cause  of 
action  survives  to  the  personal  representatives  can- 
not be  raised  by  a  motion  to  dismiss  the  suit  after 


the  administrator  has  been  substituted  in  the  place 
of  the  deceased  plaintiff,  as  a  motion  to  dinnisa 
reaches  only  defects  apparent  upon  the  face  of  the 
record." 

[$  647]  (3)  Time  of  Baislnc  Objections.  If  a 
suit  is  improperly  revived,  or  complainant  has  no 
ri^t  to  revive  it,  the  objection  may  generally  be 
taken  at  the  trial  or  hearii^."  And  this  is  true 
where  revivor  is  sought  by  conditional  order."  But 
provision'of  the  statute  fixing  the  time  witiiin  which 
objeetions  shall  be  raised  must  be  observed.""  As  we 
shall  see  in  another  plaee,  objections  for  want  of  a 
formal  revival,  or  on  the  ground  of  defects  in  the 
proceedings  for  revival,  must  generally  be  raised  in 
limine,  and  will  be  waived  if  not  taken  at  tbe  proper 
,  time,  or  by  an  appearance  or  answer  to  the  merits." 

5481  i.  Qneetioiu  DetennlnaUe  on  Fxoceed- 
ings  to  Bevive.  As  a  rule  the  only  questions  prop- 
erly before  the  eourt  on  proceedings  to  revive  are 
the  competency  of  the  puties  to  revive  and  the 
sufficient  of  the  application  therefor.^ 


davit  of  tlM  death  and  administra- 
tion. Labes  v.  Monker,  1  Bland  130 

note,  ^ 

(a]  nodnsHoa  l«ttMa  tMrta- 
B«taxr.^The  opposite  party  may 
Insist  upon  the  production  ox  the 
letters  teBtamentarr  before  the  ex- 
ecutor will  be  permitted  to  proaecute. 
Wilson  V.  Codman,  3  Crandi  (U.  S.) 
193,  2  Xj.  ed.  408.  But  see  Curry  v. 
I>alne,  3  Ala.  154  (holding  that,  in  a 
proceeding  to  revive  a  suit  In  -  the 
name  of  an  administrator,  defendant, 
after  pleading  the  general  issue,  can- 
not require  the  production  of  the 
letters  of  administration). 

[bj  WalT«T  of  proof,^ — It  has  been 
held  that  where  plalntllT  dies  while 
the  cause  Is  pending  on  demurrer  to 
the  complaint,  and  the  court  makes 
an  order  reviving  the  action  in  I  the 
name  of  one  who  petitions  therefor 
as  executor  of  such  deceased,  and 
defendant  afterward  appears  aiid 
anrues  the  demurrer  without  moving 
lo  set  aside  the  order,  on  the  ground 
that  such  order  was  made  without 
soinicient  evidence  of  the  petitioner's 
representative  character,  this  Is  a 
valver  of  such  objection.  Brooks  v. 
Xorthey,  48  Wis.  455,  4  NW  589.  See 
also  Bond  t.  Bishop,  18  La.  Ann.  549 
(holding  that  the  proper  time  to  re- 
quire  proof  of  the  death  of  a  party 
to  a  salt,  and  of  the  qualification  of 
the  administrator  in  whose  name  the 
suit  Is  revived.  Is  at  the  time  the 
su^estton  of  death  and  the  motion 
to  revive  are  made,  and  proosedlng 
to  trial  on  the  merits  Is  a  waiver  of 
proof). 

[c]   Prananptioit   of  proofs— The 

action  of  the  court  In  ordering  the 
revival  of  a  canae  In  the  name  of  a 
certain  person  claiming  to  be  ad- 
nlnlstratrlx  of  the  deceased  party 
will  be  presnmed  to  have  been  txuied 
on  aufflelent  proof  of  the  appointment 
of  the  adminiatratrix,  where  the  rec- 
ord falls  to  show  that  any  evidence 
was  oflFered  on  that  point.  Hendrlx 
V.  Rleman,  6  Nebr.  618. 

rd]  Bismlma  oa  faUure  of  proof. 
—Where  the  executor  of  a  plaintiff 
who  has  died  after  the  Institution  of 
the  suit  files  his  petition  seeking  to 
have  the  action  revived  In  hla  name, 
but  fails  to  flie  the  order  of  the  coun- 
ty court  showing  his  qualification,  of 
which  he  has  made  proiert  In  his 
pleading,  the  proper  practice  Is  for 
defendant  to  move  the  court  for  a 
mle  against  him  to  file  the  exhibit, 
and  on  his  failure  to  do  so  the  action 
may  be  dismissed,  but  it  Is  error  to 
dismiss  without  first  ruling  the  ex- 
eeutor  to  file  the  exhibit.  '  Allen  v. 
Allen.  15  KyL  496. 

le]  Stay  pemdiay  question  s«  to 
WmloattoB  of  admiBleteatoj. — When 
a  question  Is  r^sed  as  to  the  qnall- 
Mktlon  of  an  administrator,  the  oourt 


will  stay  proceedings  until  a  duly 

Qualified  administrator  be  appointed, 
f  the  proper  court  appoints  a  new 
administrator,  the  suit  will  be  con- 
tinued in  his  name.  If  it  decides  that 
the  party  who  has  been  discharged  is 
still  administrator,  the  stay  of  pro- 
ceedings will  be  vacated.  Cosgrove 
v.  U.  S-,  83  Ct.  CI.  167. 

78.  Warner  v.  Shweitser,  61  App. 
Dlv.  620,  65  NTS  S84. 

74.  Campbell  v.  Hubbard,  11  Lea 
(Tenn.>  6;  Berrlgan  v.  Fleming,  2  Lea 
(Tenn.)  271;  Blayfleld  v.  Stephenson, 
6  Baxt.  (Tenn.)  397.  See  also  New- 
man v.  Pryor,  18  Ala  186  (holding 
that  where  a  suit  abated  by  the  death 
of  plaintiff  la,  without  notice,  after- 
ward revived  on  motion  under  the 
statute  In  the  name  of  a  third  person 
as  his  personal  representative,  de- 
fendant may  deny,  by  plea,  the  rep- 
resentative character  of  the  new 
plaintiff,  and  con  test  his  right  to 
maintain  the  action).  Since  a  motion 
to  revive  an  action  is  a  substitute  for 
the  old  blU  of  revivor  and  original 
bill  In  the  nature  of  a  bill  of  revivor, 
the  person  opposing  such  a  motion 
may  contest  not  only  the  title  to  the 
subject  matter  In  the  controversy, 
but  also  the  question  as  to  who  should 
properly  be  suostltuted.  Landls  v. 
Olds,  9  Minn.  90.  The  same  objection 
might  be  urged  In  opposition  to  a 
petition  to  revive  a  suit  on  the  death 
of  a  party,  as  authorized  by  Code 
!  121,  which  could  formerly  be  raised 
to  a  formal  bill  of  revivor  by  de- 
murrer or  plea.  Beach  v.  Reynolds, 
64  Barb.  (N.  Y.)  606  [aff  63  N.  T.  1]. 

[a]  OpportnaUgr  to  Aow  eanse 
against  revlvaL— Under  Rev.  St. 
(1899>  9  758,  providing  that.  If  con- 
sent Is  not  given  to  the  substltntion 
of  a  party  plaintiff  on  suggestion  of 
plaintiffs  death,  the  order  of  revival 
shall  be  conditioned  that  the  action 
be  revived  In  the  name  of  the  de- 
ceased party's  representative  or 
successor,  unless  good  cause  is  shown 
against  the  revival  at  the  next  term, 
it  is  improper  to  enter  an  uncondition- 
al order  substituting  an  alleged  suc- 
cessor In  Interest  as  plaintiff  in  an 
action  on  the  death  of  plaintiff  being 
suggested,  without  glvfng  defendant, 
who  has  not  consented,  an  opportunity 
to  show  cause  why  the  action  should 
not  be  so  revived.  Overall  v.  St.  Kouls 
Tract.  Co..  112  Mo.  A.  224,  90  SW  402. 

76.  Legate  v.  Moulton,  116  Mass. 
652  (objection  that  cause  of  action 
does  not  survive .  may  be  raised  by 
demurrer  to  declaration);  Pendleton 
v.  Fay.  8  Paige  (N.  T.)  204;  Met- 
calfe V.  Metcalfe,  1  Keen  74, 16  EngCh 
74.  48  Reprint  234;  Langley  v.  Fisher, 
10  Sim.  845.  16  BngCh  846,  69  Reprint 
647. 

Damnnar  to  Mil  of  levtvor  see 
supra  I  6SS. 


answer  to  bill  of  revivor  see  supra 

t  634. 

[a]  Solxe  tMOmm, — A  defendant 
may  plead  or  demur  to  a  scire  facias 
given  by  statute  to  revive  a  suit  In 
the  same  manner  as  he  could  to  a  bill 
of  revivor  under  the  old  chancery 
practice.    Vaughan  v.  Wilson.  4  Hen. 

6  M.  (14  Va.)  480. 

76.  Noyes  v.  Hyde  Park,  73  Vt.  261. 
SO  A  1068  (holding  that  when  an  ad- 
ministrator enters  to  prosecute  a  suit 
brought  by  hla  Intestate  the  question 
of  survival,  being  matter  of  abate- 
ment, may  be  properly  raised  by  a 
moDlon  to  dismiss). 

77.  Holton  V.  Daly,  10«  111.  131. 

78.  Rowland  v.  Ladlga.  21  Ala.  9; 
Mundt  V.  Olokner.  20  Misc.  68.  44 
NTS  430  [rev  on  other  grounds  24 
App.  Dlv.  110,  48  NTS  940f;  Douglass 
v.  Sherman,  2  Paige  (N.  T.)  868.  Com- 
pare Beach  v.  Reynolds,  64  Barb. 
(N.  T.)  606  [aff  53  N.  T.  11. 

Ua]  Sday  la  lalsliig  objeotioa. — 
ere  executors  are  substituted  for 
deceased  plaintiff  July  31,  1872,  a  plea 
of  ne  unques  executor,  filed  Nov.  19, 
1872,  comes  too  late.  Barton  Coal 
Co.  V.  Cox.  39  Md.  1.  17  AmR  525. 

[bJ  Objection  that  aottoa  does  not 
snrvlv*. — An  objeotion  that  a  cause 
of  action  does  not  survive  on  the 
death  of  plaintiff  may  be  taken  at  the 
trial  and  is  not  waived  by  defend- 
ant's consenting  to  the  revival  of  the 
action  in  t&voT  of  one  claiming  the 
right  of  action.  Mundt  v.  Glokner, 
20  Misc.  68,  44  NTS  480  trev  on  other 
grotmds  24  App.  Dlv.  110,  48  NTS 
9401. 

TO,  Missouri  Pae.  R.  Co.  v.  Pox,  66 
Nebr.  746,  77  NW  130.  When  revivor 
Is  sought  by  conditional  order,  the 
hearing  in  pursuance  thereof  is  the 
proper  occasion  to  try  the  rls-ht  of 
the  successor  In  whose  name  the  re- 
vivor is  attempted  (Missouri  Pac.  R. 
Co.  V.  For.  58  Nebr.  746.  77  NW  130), 
the  Issue  being  raised  by  the  answer 
of  the  adverse  party  to  the  motion 
and  conditional  order  (Hendrix  v.  Rle- 
man, 6  Nebr.  S16). 

80;.   Cassldy  v.  Saline  County  Bank, 

7  Ind.  T.  648,  104  SW  829. 
81.   See  Infra  >  556. 

83.  XT.  S. — Frets  v.  Stover,  22 
Wall.  198.  22  L.  ed.  769:  Simmons  v. 
Morris,  109  Fed.  707;  Allen  v.  Fair- 
hanks,  40  Fed.  188;  Sharon  v.  Terry. 
86  Fed.  337,  IS  Sawy.  387,  1  LRA 
672  and  note  [aff  131  U.  S.  40.  9  SCt 
705,  88  li.  ed.  94];  Bettes  v.  Dana,  3 
P.  Cas.  No.  1,868,  t  Bumn.  388. 

Ala-1-Wlnston  v.  McAlptne,  6K  Ala. 
877. 

Oa. — ^MeArdle     Bullock,  46  Ga  89. 
Ind. — ^Arnold  v.  Styles,  S  Blackf. 
Ml. 

Mich. — ^Haines  v.  Kent  Cir.  Judge, 
166  Hlch.  417.  119  NWHt9. 
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[§§  54^-551 


[i  549]  S,  Order  or  Decree  of  SeriTal— (1) 
Neceesity.  As  a  role  both  in  equity  and  under  the 
statutes,  there  should  be  a  formal  order  of  revival 
on  the  substitution  of  a  party.^  In  some  jurisdic- 
tions, however,  a  formal  order  of  revival  has  been 
held  unneeessary  f*  and  proceeding  in  a  cause  with- 
out objection  for  want  of  such  an  order  has  been 
held  to  be  a  waiver  thereof.^  Where  a  bill  of  re- 
vivor has  been  filed  and  no  order  to  revive  has 
been  obtained,  defebdant  may  move  that  plaintiff 
shall  obtain  such  order  within  a  certain  time  or  - 
that  the  bill  may  be  dismissed.^  On  an  original 
bill  in  the  nature  of  a  bill  of  revivor  the  revivor 
can  be  obtained  only  by  decree  and  not  by  an 
order  to  xeTive." 


[$  550]  (2)  Beaniaites.  The  order  of  revival 
must  revive  the  suit  in  the  name  of  the  deceased 
party's  proper  representative  or  suoce^r,  and  in 
his  proper  character,  and  should  state*  the  char- 
acter in.  which  the  substituted  party  is  permitted  to 
revive  or  be  substituted;^  but  it  need  not  show 
that  the  court  was  satisfied  of  the  truth  of  the  facts 
su^ested  as  the  reason  for  revival.™ 

551]  (3)  Oonditional  Order.  In  several  of 
the  states  it  is  provided  by  statute  that  a  revivor 
may  be  effected  by  a  conditional  order  of  the  court 
that  the  action  be  revived  in  the  name  of  the  rep- 
resentative or  successor  of  the  party  who  has  died 
or  whose  powers  have  ceased,  and  that  it  shall  pro- 
ceed in  favor  of  or  ^;ain8t  auch  repreauitative  or 


N«1>r.— Olllette  v.  Morrison,  7  N«br. 
3«S. 

N.  J. — Grant  v.  Chambers,  7  N.  J. 

Bq.  223. 

N.  Y. — Taylor  v.  Taylor,  4»  N.  T. 
678;  Palen  v.  Bushnell,  61  Hun  423.  4 
NY8  63;  Matter  of  Clute,  SO  Hun  604, 
2  NTS  874,  16  NYClvProc  123;  Boyn- 
ton  V.  Hoyt,  1  Den.  53;  McCosker  v. 
Brady.  1  Barb.  Cb.  lift  [i^  1  N.  Y. 
214,  How.  App.  Caa.  >603;  Fell  v. 
BIHot,  Hopk.  86.  . 

N.  C.— Grant  v.  Bell,  91  N.  C.  4»B. 

S.  C. — Dunham  T.  Carson,  42  8.  C. 
181,  20  BE  197. 

Tenn. — Reed  v.  Brewer,  Peck  275. 

Eng. — Wamtaff  v.  Bryan.  1  Rubb. 
A  M.  28,  5  BngCh  28,  3»  Reprint  11. 

ObJeotionB  to  ozlfflBal  Mil  mot  oon- 
Mdwred  on  hill  of  rvrlTor  see  supra 
IB  B83,  634. 

[a]  ninatratioBa. — (l)  Upon  a 
summary  application  to  revive  an 
action  of  ejectment  in  the  name  of 
the  deceased  plaintiffs  representative, 
the  question  as  to  whether  the  deeds 
under  which  plaintiff  claimed  were 
Illegal  and  void  under  a  particular 
statute,  or  aa  to  the  validity  of  her 
claim  for  damages,  cannot  b«  raised. 
Such  questions  are  matters  of  de- 
fense to  the  action  after  it  Is  re- 
vived. Matter  of  Clute,  60  Hun  604, 
2  NTS  874,  1«  NYClvProo  128.  (2) 
And,  after  an  action  to  set  aside  a 
convayanca  aa  -fraudulent  has  been 
referred  it  Is  too  lata,  on  a  motion 
to  revive  against  defendant's  ex- 
ecutor, to  raise  the  objection  that 
plaintiff  Is  a  nonresident  of  the  state, 
that  his  bond  Is  void,  or  that  plain- 
tiffs in  the  supplementary  proceed- 
ings are  dead  ana  have  no  personal 
repreaentatives,  as  all  such  questions 
will  be  assumed  to  have  been  deter- 
mined before  the  reference  was 
ordered.  Palen  v.  Bushnell,  61  Hun 
423,  4  NYS  63.  (8)  So.  where  an 
action  survives  defendant's  death  and 
his  executor  asks  to  be  made  a  party 
defendant,  the  question  of  assets  or 
no  aeseta  cannot  then  be  raised.  Orant 
V.  Bell,  91  X.  C.  40S.  (4)  And  It  is 
not  ground  for  a  motion  to  dismiss  a 
scire  facias  to  revive  a  suit  upon  the 
death  of  a  defendant  that  the  bill 
does  not  state  a  cause  of  action,  or  Is 
not  sustained  by  the  proofs.  Allen 
V.  Fairbanks,  40  Fed.  188. 

tb]  liaolieB,— (1)  While  the  right 
to  revive  a  suit  may  be  defeated  by 
inexcusable  laches  resulting  in  Ir- 
reparable Injury  to  defendant,  where 
It  occurred  after  the  abatement  of 
the  original  suit;  delay  in  the  com- 
mencement of  the  original  suit,  not 
pleaded  as  a  defense  tnereto,  cannot 
be  consldbred  on  a  bill  to  revive. 
Simmons  v.  Horria,  10»  Fed.  707.  (2) 
And  where  a  suit  to  foreclose  a  mort- 
gage abates  on  complainant's  death 
and  is  permitted  to  lie  dormant  for 
several  years,  when  complainant's 
heirs  apply  to  revive,  the  court,  In 
denying  their  application,  cannot 
properly  hold  on  trie  merits  that  the 
•  mortgage  Is  barred.  Haines  v.  Kent 
Cir.  Judge,  166  Mich.  417, 110  NW  439. 

88.  J!^— Pope  v.  Irby,  S7  Ala.  106. 

Ark.~Hodg6«  V.  Taylor.  18  8W  129; 
Hoora  v.  Batea,  »  Ark.  162. 


Ga. — ^McDougal4  v.  Carey,  17  Oa. 
186. 

III. — Ford  V.  St.  Louis  lK>an,  etc., 
Co..  176  Hi.  A.  668  (holding  that 
under  Rev.  St.  c  1  (  12,  torovlding 
that  when  there  are  several  defend- 
ants to  a  proceeding  and  one  of  them 
dies  before  Judgment  or  decree,  the 
suit  shall  not  abate,  if  it  might  origin- 
ally have  been  begun  against  the  heir 
or  representative  of  the  deceased, 
but  upon  the  death  of  defendant  be- 
ing suggested  on  the  record,  sum- 
mons snail,  by  the  order  of  the  court, 
issue  against  such  person  or  legal 
representative,  requiring  him  to  ap- 
pear and  defend,  etc.,  after  which  the 
case  shall  proceed  as  if  it  had  origin- 
ally been  commenced  against  him, 
where,  on  a  bill  to  foreclose  a  mort- 
gage, a  summons  was  Issued  for  an 
heir  of  the  mortgagor  prior  to  a  sug- 
gestion of  the  death  of  the  mortgagor, 
and  without  any  order  of  court  mak- 
ing the  heir  a  party  defendant  the 
service  was  void  and  Jurisdiction  of 
the  person  of  the  heir  was  not 
acquired). 

ind. — Pickering  v.  Walcott.  1  Ind. 
262. 

Ky. — Thomaon  v.  Williams,  86  Ky. 
15,  4  SW  814,  9  KyL  267;  Greer  v. 
Powell,  1  Bush  489;  Hunter  v.  Miller, 
6  B.  Mon.  612. 

Mich. — Ferguson  v.  Wilson,  122 
Mich.  97,  SO  NW  1006,  80  AmSR  643 
and  note. 

Mo— Baker  v.  Crandall.  78  Ha  684, 
47  AmR  126;  Staockley  v.  Fischer,  21 
Ma  A.  661, 

N.  Y.— Bomadorff  v.  Ixnrd.  41  Barb. 
211:  Day  v.  Potter,  9  Paige  645. 

Tenn.— Boyd  v.  Titser,  fColdw.  668, 

Eng.— Troward  v.  Bingham,  4  Sim. 
483,  6  SngCh  488,  68  Reprint  181. 

Ont. — Mason  v.  Peterborough,  20 
Ont.  A.  683;  Matthews  v.  Mears,  21 
Grant.  Ch.  (U.  C.)  99. 

See  De  Loach  v.  Sarratt,  55  S.  C. 
254,  83  SS  2.  865,  35  SE  441. 

See  also  Reay  v.  Heaselton,  128 
Cal.  835,  60  P  977. 

[a]  Action  of  oonrt  must  appear 
of  xeoovd, — It  has  been  held  that  the 
making  of  the  motion  to  revive  with- 
in the  prescribed  period,  and  the  ac- 
tion of  the  court  thereon,  must 
appear  of  record;  ft  cannot  rest  In 
parol.  Pope  v.  Irby,  67  Ala,  106,  107 
(where  the  court  said:  "If  there  is, 
as  In  the  present  case,  no  entry 
made  by  or  under  the  authority  of 
the  court,  that  within  eighteen  months 
the  death  of  the  party  was  suggested, 
and  an  ara>lication  to  revive,  on  which 
the  court  acts,  either  by  granting  or 
refusing  it,  or  by  a  continuance, 
there  can  be  no  revivor  on  parol  evi* 
dence  that  the  suggestion  and  appll* 
cation  was  made"). 

[b1  rtam,  wfeaf  eoortu— Tn  Ontario 
where  at  the  time  of  the  abatement 
an  appeal  to  the  court  of  appeal  is 
pendine  an  order  of  revivor  may 
nevertheless  issue  from  the  high 
court  of  Justice.  C,  v.  D„  10  Ont.  L,, 
641:  Orasett  v.  Carter,  6  Ont.  684,  688. 

St.  Christian,  etc.,  Co.  v.  L,  N. 
Dantzler  Lumber  Ca,  78  Miss.  74,  28 
S  788;  Uoore  v.  Band,  1  Wis.  246 
(holdiiis  that  In  oaae  of  tha  death 


of  a  party  while  the  suit  Is  pending 
the  executor  or  administrator  may 
appear,  the  death  having  been  sug- 

Rsted  on  the  record,  and  take  upon 
mself  the  prosecution  or  defense  of 
the  suit,  and  that  no  order  of  the 
court  for  the  revival  of  the  suit  is 
necessary).  To  same  effect  Tarbox 
V.  French,  27  Wis.  661;  Durbln  v, 
Waldo,  IB  Wis.  S62. 

85.  See  infra  {  66«. 

86.  Troward  v.  Bingham,  4  Sim. 
488,  6  EhigCh  483,  68  Reprint  181; 
Bolton  V.  Bolton,  2  Sim.  ft  St.  S71.  1 
EngCh  371,  57  Reprint  387. 

87.  2  Barbour  Ch,  Pr.  84. 

88.  Jenkins  v.  Bramlett,  131  Ala. 
697,  Z2  S  676  (holding  that  where.  In 
an  action  of  ejectment,  upon  the  death 
of  plaintiff  being  suggested,  the  ac- 
tion was  revlvea  "In  the  name  of  A, 
executor  of  the  estate"  of  the  original 
plaintiff  deceased,  "as  party  plain- 
tiff," such  revivor  was  not  made  In 
the  name  of  the  personal  representa- 
tive of  the  deceased,  but  In  the  name 
of  A  as  an  Individual,  the  words  in 
said  order  of  revivor;  "executor  of 
the  estate,"  etc,  being  merely  de- 
scrtptlo  persons;  and  upon  Its  being 
shown  that  under  the  wilt  of  the 
original  plaintiff  aald  A  had  no  In- 
terest either  as  heir  or  devisee  In  the 
land  sued  for,  defendants  were  en- 
titled to  Judgment);  Ball  v.  Ward.  73 
N.  J.  Bq.  440,  68  A  348;  Douglass  v. 
Sherman,  2  Paige  (N.  Y.)  858  (order 
must  state  particular  Character  in 
which  representative  of  deceased  com- 
plainant is  permitted  to  revive  and 
continue  the  suit,  and  the  subsequent 
proceedings  are  to  be  entitled  ac- 
cordingly): Wilson  T.  Smith,  28  Qratt. 
(63  Va.)  493;  Southalt  v.  McKeand, 
Wythe  <Va.)  96  (revival  idiould  be 
against  heirs  and  representatives 
speolflcally,  and  not  merely  In  their 
general  character  without  naming 
them), 

[a]  Infant  heir, — Where,  In  a  suit 
for  partition,  one  of  the  parties  dies 
before  any  decree  Is  mside,  leaving 
a  widow  and  an  Infant  child.  It  is 
out  of  place  to  revive  the  suit  In  the 
name  of  a  next  friend  for  the  infant; 
an  order  authorizing  some  person  to 

grosecute  the  suit  for  the  infant  may 
e  made  in  a  subsequent  order.  Wil- 
son V.  Smith,  22  Gratt.  (63  Va.)  493. 

[b]  Unneceasary  party. — In  a  suit 
for  partition  of  land,  in  which  one  of 
the  parties  dies  leaving  a  widow  and 
Infant  child,  an  order  of  revival 
directing  that  the  suit  he  continued 
in  the  names  of  the  administrators 
of  the  deceased  and  of  his  infant 
child  and  widow  is  not  InsufBclent 
because  It  thus  unnecessarily  con- 
tinues the  suit  in  the  names  of  the 
administrators,'  who  are  not  neces- 
sary parties,  Wilson  Smith,  22 
Gratt.  <«S  Va.)  481. 

Cc]  Omission  of  the  cOulattan 
names  of  the  infant  child  and  widow 
of  a  deceased  party  does  not  render 
the  order  of  revival  invalid,  where 
they  are  otherwise  sufficiently  de- 
scribed to  be  Identifled.  Wilson  v. 
Smith,  22  Gratt._(<3  Va.)  408. 

88.  Miller  v.  Koger,  8  Humphr. 
(Tenn.)  .881. 
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BDCcesur,  nnlesa  sufficient  eaoBe  is  shown  within 
a  I»resoribed  time  why  such  aedon  should  not  be 
KviTed.*"  A  conditional  order  should  su^^eet  the 
death  of  the  party  or  a  cessation  of  his  powers, 
togethw  with  the  name  and  capacities  of  his  repre- 
sentative or  suceesBor.''-  If  the  order  be  made  by 
consent  oi  the  parties  the  action  forthwith  stands 
rerived."  If  not  made  by  consent,  the  order  is 
served  in  the  same  manner  and  returned  within  the 
game  tune  as  a  summonB  upon  liie  party  adverse  to 
the  one  making  the  motion.**  Where  a  conditional 
order  of  revivor  has  issued  and  been  served 
and  no  cause  has  been  shown  against  it,  the  order 
13  made  flnal.^ 

[$  552]  (4)  Notice.  As. a  rule  notice  of  an  order 
for  the  continuance  of  a  suit  must  be  given  the 
opposite  party,"  unless  he  consents  to  the  substi- 
tution or  voluntarily  appears." 

553]  (6)  Service.  Accordii^  to  the  practice 
in  Borne  states  the  order  of  revival  should  be  served 
on  the  opposite  party  in  the  same  manner  as  a  sum- 
mons is  served  and  statutory  provisions  as  to  the 
time  of  revival  and  service  must  be  observed." 
Service  of  the  order  of  revival  mast  as  a  rule  be 
made  on  the  same  parties  upon  whom  the  subpoena 
woold  have  to  he  served  in  the  case  of  a  bill  of 

90.  Se«  statutes   of  the  nveral 
states;  and  the  following  caaea: 

Ark.— McNutt  T.  Bute,  48  Ark.  20, 

2  SW  264.  _ 

1^. — Thomson  v.  WUllams,  it  Ky. 
IS,  4  SW  »14,  »  i^Ij  267;  Buford  v. 
Gttthrl&  14  Bush  «77;  Grwr  v.  Pow- 
ell, 1  Buah  489;  Amyx  v.  Smith.  1 
Uetc.  529. 

Mo. — Sarnant  t.  Rowsey.  89  Ho. 
<1T,  1  SW  883:  Oallagber  v.  Delamr, 
E7  Mo.  29;  HarkneM  v.  Austin,  88  Mo. 
41;  Fln«  v.  Oray,  19  Mo.  88;  Doering 
V.  Kenamore,  38  Mo.  A.  147;  Shockley 
T.  Fischer,  21  Mo.  A.  561. 

Nebr. — Missouri  Pac  R.  Co.  v.  Fox, 
E8  Nebr.  746.  77  NW  180;  Rakes  v. 
Brown,  84  Nebr.  304,  51  NW  848vPox 
V.  Abbott,  12  Nebr.  S28.  11  NW  203; 
Gillette  V.  Morrison,  7  Nebr.  283; 
Hendrix  v.  Rleman,  6  Nebr.  518.  * 

Oh. — Poresman  y.  Haag,  37  Oh.  St. 
143;  Black  v.  Hill,  29  Oh.  St.  86; 
Carter  v.  Jennlnifs.  24  Oh.  St.  182. 

91.  See  cases  fn  preceding  note. 

92.  See  statutes  of  the  several 
states.  And  see  Thomson  v.  Williams, 
8S  Ky.  15,  4  SW  914,  9  KyL  267; 
Amyx  V.  Smith,  1  Mete.  (Ky.)  529; 
Harkness  v.  Austin,  36  Mo.  47;  Fine 
V  Gray,  19  Mo.  33;  Pox  v.  Abbott.  12 
Nebr.  328,  11  NW  303. 

S3.    See  Infra  SS  662,  663. 

94.  Missouri  Pac.  R  Co.  v.  Pox.  56 
Nebr.  746.  77  NW  130 :  Fox  v.  Abbott, 
12  Nebr.  828.  11  NW  303  ;  Hendrix  v. 
Rfeman,  6  Nebr.  518;  and  other  cases 
cited  supra  this  section. 

95.  Hoges  V.  Taylor,  (Ark.)  13  SW 
129 :  McCreery  v.  Everdlng,  44  Cal. 
284;  Judson  v.  Love,  26  Cal.  488: 
Hunter  Mill  v.  «-B.  Mon.  (Ky.j 
E12:  Hawklm  v.  Marshall,  4  Bibb 
'Ky.)  47S ;  Harkness  v.  Austin.  36 
Ha  47:  t.  Gray,  19  Mo.  88: 
Ferris  v.  Hunt.  18  Mo.  480;  Overall 
T.  St  Louto 'Tract  Co^  112  Ma  A. 
124,  90  SW  402;  and  other  cases 
dted  In  the  following  section.  And 
lee  Doering  v.  Kenamore.  88  Mo.  A. 
H7. 

[a]    XadorManant     on  oTd«r«— In 

Ontario  the  absence  of  the  Indorsement 
fti  the  order  of  revivor  required  by 
Coa  Rule  899,  notifying  the  opposite 
party  of  the  time  wltbln  which  to 
■Dply  to  discharge  the  order,  will  not 
be  regarded  as  a  ground  for  setting 
aside  the  order  upon  a  motion  for 
that  purpose  made  within  the  proper 
time.  C.  V.  D..  10  Ont  L.  641. 
.98.  Farrell  v.  Brennan,  26  Mo.  88: 
y«Tl8  T.  Hunt  20  Mo.  464:  Overall 
V.  St  I.onlli  nact  Co.,  112  Mo.  A. 


224.  90  SW  402. 
Infra  I  556. 

87.  Ark.— McNutt  v.  SUte,  48  Ark. 
SO,  2  SW  264  ;  Evans  v.  Davies,  39 
Ark.  236 ;  Haley  v.  Taylor,  88  Ark. 
104. 

Ky. — Thomson  v.  Williams,  86  Ky. 
16,  4  SW  914,  0  KyL  267  ;  Amyx  v. 
Smith.   1  Mete.   529.  ' 

Nebr. — Missouri  Paa  R-  Co.  v.  Fox, 
B«  Nebr.  718,  77  NW  130. 

N.  T.— Wllklnaon  t.  Parish,  8  Paige 
663.' 

Oh. — Carter  v.  Jemdngs,  24  Oh.  St 

182. 

S.  C. — De  Loach  v.  Sarratt,  65  S. 
C.  264,  33  SE  3.  866,  36  SB  441 ; 
Lyies  V.  Haskell,  36  S.  C.  891,  14  SE 
829  (holding  that  the  service  of  an 
order  of  continuance  containing  sub- 
stantially all  the  elements  of  a  sum- 
mons  is  sufllctent) . 

Wyo. — Wolcott  V.  Fee.  1  Wyo.  255. 
Ont. — Smith  v.  Lines.  1  Ch.  Chamb. 
(U.  C.)  898. 

[a]  Barvloa  on  psrson  ont  of  >tat*. 
— Jt  has  been  held  that  the  service 
of  an  order  on  one  temporarily  living 
without  the  state  requiring  such  per- 
son,  as  successor  In  interest  of  a 
deceased  person,  to  appear  and  defend 
the  Issues  raised  by  the  pleadings.  In 
an  action  to  set  aside  conveyance  of 
real  estate  to  the  deceased  person, 
la  sufficient  to  elve  the  court  Jurisdic- 
tion to  try  the  Issues  raised,  and  It 
Is  not  necessary  that  such  notice 
ithould  be  served  by  publication.  Be 
Loach  V.  Sarratt,  56  S.  C.  264,  83  SE 
2,  386,   86   SE  441. 

98.  See  statutes  of  the  several 
states;  and  supra  I  617  et  seq. 

[a]  Vm»  ox  MTVlos. — In  Kentucky, 
under  Civ.  Code  IS  501-609,  an  order 
to  revive  cannot  be  made  within  six 
months  from  the  quallDcatlon  of  the 
personal  representative  of  defendant ; 
and  If  made  after  six  months  from 
the  qualification  and  entered  of  record, 
if  there  Is  no  service  of  the  order 
for  twelve  months  from  the  time  of 
qualification,  or  from  the  time  the 
order  could  have  been  made.  It  Is  a 
bar  to  the  right  to  revive,  and  plaintiff 
Is  required  to  resort  to  his  action 
against  the  personal  representatives. 
ThOTQSon  v.  WlUIama.  86  Ky.  16,  4 
SW  914,  9  KyL  267. 

99.  Missouri  Pac.  R.  Co.  v.  Fox, 
Sft  Nebr.  748.  77  NW  180;  WUklnson 
v.  Parish.  8  Paige  (N.  Y.)  668. 

1.   Missouri  Ktc,  Jt  Co.  v.  Fox,  66 
Nebr.  746.  77  NW  180. 
a.   PhUlU»  V.  Budy.  146  Ky.  780, 


revivor^  or  upon  whom  a  summons  wonld  have  to 
be  served;"  luid  service  upon  the  attorney  of  reeord 
is  insufficient  unless  a  summons  loay  be  so  served.^ 
A  failure  to  serve  an  order  of  revivor  ^foes.  only 
to  the  jurisdietioa  of  the  person  and  la  waived 
by  eonaent  or  1^  a  voluntary  general  appear- 
ance.' 

[$  554]    (6)  Am«Ddiii«iit»  Vacation,  or  IKschargA 

As  in  the  case  of  other  orders  the  court  may  amend 
or  vacate  an  order  of  revival  during  the  same  term 
at  which  it  is  made,'  or  at  thQ  return  term  in  case  of 
a  conditional  order.^  And  if  the  order  is  void  it  may 
be  vacated,  even  at  a  subsequent  term."  Where  a 
plaintiff  dies  after  trial  and  while  the  cause  is  held 
under  advisement  by  the  trial  courts  and  an  oiier 
of  revival  is  made  in  his  representative's  name, 
subject  to  a  showing  of  good  cause  against  the  re- 
vivor at  the  next  term,  the  court  may  properly  set 
the  order  aside  at  the  following  term  and  give  judg- 
ment nunc  pro  tone  as  of  the  date  when  the  canse 
was  submitted.* 

In  equity.  Where  a  defendant  has  died  pending  a 
suit  in  equity  and  an  order  of  revival  has  been  made, 
the  proper  practice  is  not  to  dischaige  the  order  of 
revival  because  necessary  parties  have  not  been 
brought  in,  but  the  formal  order  should  be  that  the 
See  supra  I  640  ; 


148  SW  297:  Thomson  v.  Williams, 
86  Ky.  16,  4  SW  914,  9  KyL  267; 
Bentley  v,  Gregory,  7  T.  B.  Mon.  ( Ky. ) 
368  ;  Missouri  f>ac  R.  Co.  v.  Fox,  66 
Nebr.  746.  77  NW  180;  Requa  v. 
Holmes.  19  HowPr  (N.  T.)  430  [aflf 
26  N.  Y.  838].  See  also  supra  I  640 ; 
Infra  I  56  b. 

3.  ShuU  V.  Cau^man,  64  B.  C. 
208,  82  SE  801  (holding  that  the 
court  may  during  the  same  term  amend 
9n  order  authomlng  an  action  to  be 
continued  against  the  administrator 
cum  testamento  annexo  of  a  deceased 
defendant  bv  permitting  the  substitu- 
tion of  the  devisee  of  the  deceased  for 
the  said  administrator).  And  see 
I>anenhower  v.  Ball,  S  App.'  (D.  C.) 
137  (holding  that  under  Md.  Acts 
[1785]  c  80  S  1.  In  force  In  the  Dis- 
trict of  Columbia,  providing  that  on 
the  death  of  a  party.  If  no  proceeding 
is  taken  by  either  party  before  the 
tenth  day  of  the  second  court  after 
the  death  Is  suggested,  the  action  shall 
be  struck  off  and  discontinued,  unless 
revived  within  the  time  limited  the 
action  abrftes,  and  an  order  thereafter 
made  substituting  an  executrix  of  a 
deceased  plaintiff  should  be  set  aside 
on  motion  as  Improvldently  made)  ; 
Hlley  V.  Gitterman,  10  NYS  38,  24 
AbbNCas  89  l&tt  126  N.  Y.  727,  26 
NE  7671. 

[a]  Taeation  in  part  only*— Where 
an  order  reviving  an  action  which 
abated  by  the  death  of  plaintiff,  and 
substituting  one  attorney  for  plaintiff 
in  place  of  another,  was  irregular  be- 
cause entered  ex  parte,  the  court,  on 
motion  of  defendant  to  vacate  the 
order,  cannot,  on  vacating  It  so  far. 
as  It  revived  the  action,  refuse  to 
vacate  it  so  far  as  it  substituted  attor- 
neys, since  on  vacating  the  order  of 
revival  the  action  stands  abated  and 
no  motion  can  be  made  therein  until 
properly  revived.  Rohlnstm  v.  Thomas, 
123  App.  Dlv.  414,  107  NYS  1109. 

4.  See  MeNutt  v.  State.  48  Ark.  80, 
2  SW  264  (amendment  of  writ)  ; 
Coulter  v.  Phoenix  Brick,  eta,  Co.,  131 
Mo.  A.  230,  110  SW  666  (vacation). 

6.  Garrison  v.  Burden,  40  Ala.  613 
(holding  that  an  order  reviving  against 
the  personal  representatives  of  a  de- 
ceased defendant  an  action  which  had 
abated  and  by  statute  did  not  survive 
is  void,  and  no  error  Is  committed  by 
the  court  In  vacating  It  at  .a  aubm- 
quent  term). 

e.   Coulter  v.  Pbomix  Brick,  ^etc- 

Co.,  181  Mo.  A.  isOj^o  aw  <U. 

Digitized  by  VjOOglC 


252  [IC.J.] 


ABATEMENT  AND  REVIVAL 


554^57 


eause  stand  over  for  the  purpose  of  making  aneh 

persons  parties.'  i 

555 J  (7)  dondiuilrMiMs  and  Eftect.  It  has 
been  held  that  an  order  of  revivor  is  conclusive  upon 
the  questions  whetlier  the  action  bad  been  properly 
revived  in  the  name  of  the  person  therein  named 
as  plaintiff,  and  whether  a  recovery  could  be  ,had 
in  his  name  ;^  and  that  an  improper  order  of  revival 
cannot  be  collaterally  attacked,  but  can  be  remedied 
only  by  an  application  to  vacate  the  same."  And 
■where  the  death  of  a  sole  plaintiff  is  BUggested,  and 
his  heirs  are  substituted  by  order  of  the  court  on 
proper  notice,  such  substitution  sufHcientiy  adjudi- 
cates the  death  of  the  original  plaintiff  for  the 
purposes  of  the  ease." 

[$  556]  k.  Waiver  of  Objections.  As  a  geperal 
ruie  tbe  -want  of  a  formal  order  of  revival,  defects 
in  the  order,  or  irregularities  in  the  proceedings 
for  revival  ard  waived  by  proceeding  in  the  cause 
or  appearing  generally  to  the  merits  without  ob- 
jection.*^ But  where  a  suit  has  been  irregularly 
revived,  no  presumption  of  a  waiver  of  the  ins- 


ularity can  be  made  against  a  party  not  before  tli« 
court  by  service  or  publication.^^  And  it  has  been 
held  that  there  was  no  waiver  by  reason  of  consent 
to  a  continuance  of  the  motion  to  revive,^'  or  by 
f ailure  of  a  defendant  to  appear  and  plead  in  abate- 
ment after  issue  and  service  of  a  summons  on  him 
after  plaintiff's  death,  without  any  su^:estion  of 
such  death  and  substitution  of  plaintiff's  repre- 
sentative." 

[$  557]  6.  Proceedings  after  Berival  or  Con- 
tinuance— a.  In  OeneraL  As  a  rule  revival  of  a 
suit  is  a  mere  continuation  of  the  original  suit,  the 
cause  being  restored  to  the  condition  in  which  it 
was  when  the  abatement  occurred;  and  therefore 
on  the  revival  or  continuance  of  an  action  the  issues 
and  proceedings  are  taken  up  at  the  point  where  the 
death  of  the  part^  as  to  whom  the  change  is  made 
left  them,  the  new  or  aubstitnted  party  taking^  the 
place  of  the  former  one,  and  the  ease  proceeding  in 
all  respects  as  if  the  new  party  had  been  in  the  case 
from  the  beginning."  "Where  a  soit  abates  or  be- 
comes defective  by  the  death  of  a  party,  and  is 


7.  Ball  v.  Ward,  73  N.  J.  Eq.  440, 
68  A  843  (holding  that  where,  pending 
»  Bult  to  set  aside  a  deed  (or  duress, 
one  ot  defendants  died  testate,  leaving 
all  his  property,  including  the  land  in 
controversy,  to  his  executors  on  spe- 
cific trusts,  and  on  petition  orders  were 
made  that  the  suit  stand  revived 
against  the  trustees  and  devisees.  If 
the  executors  were  necessary  parties, 
the  fomial  order  should  be  that  the 
cause  stand  over  to  make  them  parties, 
and  not  to  discliarge  the  orders  of 
revival). 

[a]    CouHtrnotloii  of  ml*  of  oonrt. 

— In  New  Jersey  Chancery  Rule  210, 
adapted  in  1883,  providing  for  applica- 
tion to  the  chancellor  to  discharge  an 
order  of  revivor,  since  It  does  not 
limit  or  define  the  grounds  for  such 
an  application,  has  been'  held  to 
authorlme  it  on  any  ground  which 
would  be  a  reason  for  objecting  to  a 
decree  of  revivor  if  a  bill  had  been 
filed.  Ball  v.  Ward,  7S  N.  J.  Eq.  440, 
«8  A  34S. 

a.  Missouri  Pac.  R.  Co,  v.  Fox,  S6 
Nebr.  746.  77  NW  130  fabsolute  order 
of  re\'1vor  conclusive  of  the  right  of 
the  successor)  :  Underhill  v.  Craw- 
ford. 29  Barb.  (N.  T.)  664.  18  HowPr 
112. 

9.    Rney  T.  Gitterman,  10  NTS  88. 

24  AbbN-Cas  S»  [all  126  N.-Y.  727.  36 
KK  7571. 

U.  OordoB  T.  Lowe,  (Fla.)  59  S 
S«1. 

11.  V.  8. — Thomas  v.  Green  County, 
159  Fed.  389,  89  CCA  405. 

Ala. — Townsend  v.  Jeffries.  24  Ala. 
329 :  Jones  v.  Acre.  Minor  6. 

Ark.— Moore  v.  Estes.  22  Arh.  1S2. 

Oa. — Dean  v.  Feeley.  6<  Ga.  273 
(waiver  of  objection  that  motion  was 
not  in  writing). 

Ind. — Simons  v.  Busby.  119  Ind.  IS. 
21  4tl  (objection  tbat  complaint 
was  not  amended  to  a\-er  death  of 
defendant  and  appointment  of  ad- 
ministrator). 

Kv.— Phillips  V.  Rudy.  146  Ky.  780, 
143  SW  397:  Thomson  v.  Williams. 
$<  Ky.  15.  4  SW  914.  9  KyL.  267  ; 
Greer  v.  Powell,  1  Bush  489. 

Mich- — Fergunon  v.  Wilson,  122 
Nirh.  97.  SO  XW  1006.  80  AmSR  543. 

>ll.'«s. — CbrisUao.  etc..  Co.  v.  L.  N. 
Psntiler  Lumber  Co..  78  Uisa  74,  28 
S  788:  De  Ford  v.  Fumiss,  -IS  Miss. 
132. 

Mo. — Rogers  v.  Tucker,  94  Mo.  346, 
7  SW  414;  Baker  v.  Crandall.  78  Mo. 
5S4,  47  AmR  126;  FWrell  v.  Brennan. 

25  Mo.  88 ;  Ferris  v.  Hunt.  20  Mo. 
464 :  Judy  v.  St-  Louis  Ice  Mfg.,  etc.. 
Ca.  60  Mo.  A.  114;  Shockley  v.  Fischer, 
31  Mo.  A.  K51. 

N.  T. — Smith  V.  MIngey,  72  App. 
Piv.  102.  7«  NTS  194  [alf  172  N.  T. 
C59.  tt  NB  1122] :  Rcqna  v.  Holnes^ 
If  BowPr  4n  (aS  M  N.  T.  SU]. 


Okl.— Brown  v.  Hlllman.  29  OkL  20S, 
116  P  77B:  Pioneer  TeL,  eta.  Co.  v. 
Davis,  28  OkL  78S.  787,  116  P  432 
[clt  Cyc]. 

Tex. — Yarbrough  v,  De  Martin,  28 
Tex.  Civ.  A.  276.  67  SW  177. 

See  Wilson  v.  Smith,  22  Gratt.  (63 
Va.)  493. 

[a]  lUnstratloas. — (1)  Thus  when 
a  defendant  is  In  court  and  consents 
to  the  revival  of  a  suit  In  the  name 
of  an  administrator  as  plalntifT,  and 
at  a  subseqnent  term  continues  the 
cause,  he  will  be  held  to  have  waived 
all  objections  to  the  order  of  revival. 
Townsend  v.  Jeirrles,  24  Ala.  329.  <2) 
In  Ferguson  v.  Wilson,  122  Mich.  97, 
80  NW  1006,  80  AmSR  643.  It  ap- 
peared that  after  plalntlfTs  death  the 
suit  was  revived  In  the  name  of  his 
administrator,  the  order  of  revival 
being  signed  by  the  attorneys  In  the 
case  but  not  by  the  court.  No  ob- 
jection was  taken  to  the  form  of  It 
when  the  declaration  was  filed,  but  a 
plea  to  the  general  Issue  was  Inter- 
posed. At  the  trial  objection  was 
made  that  the  case  had  not  been 
revived.  It  wai  held  that,  as  It  was 
an  order  which  the  court  would  have 
granted,  the  case  would  be  treated  as 
if  the  court  then  and  there  granted 
the  order.  (S)  In  De  Ford  v.  Fumlsa. 
4S  Miss.  132.  It  appeared  that  plalntlfF 
In  an  action  died  before  the  cause 
was  ready  for  trial.  Hts  death  was 
su^ested  and  the  suit  was  revived 
and  prosecuted  to  judgment  In  the 
name  of  his  administrator,  but  the 
record  did  not  show  any  formal  order 
of  revival.  It  was  held  that  inasmuch 
as  the  record  distinctly  showed  two 
facts,  the  death  of  plaintiff,  and  the 
substitution  of  the  administrator  In 
his  stead  as  a  party,  the  appellate 
court  would  not  disregard  the  facts 
and  reverse  the  judgment  merely  be- 
caose  the  entries  in  the  record  were 
awkwardly  and  Inartiflclally  made. 

WalTsr  of:  T^ilure  to  re\-ive  see 
supra  i  444.  Notice  of  application  see 
supra  I  640.  Notlne  of  order  of  re- 
vival see  supra  9  5S2.  Objections  as 
to  party  see  supra  9S  445  text  and 
note  41,  467  text  and  note  65.  Service 
of  order  or  revival  see  supra  S  553. 

19.    Batre  v.  Ause.  6  Ala,  173. 

13.  State  Fair  Assoc.  v.  Townsend, 
69  Ark.  21B,  68  SW  65  (holding  that 
the  fact  that  a  motion  to  revive  an 
action  against  defendant's  heirs  and 
administrator  was  continued  by  con- 
sent was  not  sufficient  to  show  that 
the  administrator  consented  to  the  re- 
vival, and  therefore  it  did  not  show 
that  he  bad  waived  his  right  to  ob- 
ject that  the  revivor  was  not  taken 


where  idalntlff  died  after  fllin?  of 
declaration  and  Issue  of  siuntnons,  but 
before  service  thereof,  in  a  auit  which 
survived  to  his  executor,  error  In  the 
subsequent  Issue  and  service  ot  an- 
other simimons  without  suggestion  of 
death  and  substitution  of  the  execu- 
tor, as  provided  by  statute,  until  after 
such  service,  was  not  waived  by 
defendant  in  not  appearing  and  plead- 
ing tn  abatement  and  that  a  default 
judgment  should  be  set  aside  on  mo- 
tion). 

16.  V.  8.— Green  v.  Watklns,  6 
niieat.  860.  6  L.  ed.  2S6;  Hatfield  v. 
BuBhnell,  11  F.  Caa  No.  6,211,  1 
Blatchf.  393 ;  Trigg  v.  Conway,  24  F. 
Cas.  No.  14,173,  Hempst.  711. 

Ala. — Dickens  v,  Dickens.  174  Ala. 
305.  313.  66  S  80«  [clt  Cyc]  ;  Jenkln.< 
v.  Bremlett,  181  Ala.  697.  32  S  675  : 
Wells  V.  American  Mortg.  Co.,  109  Ala. 
430,  20  S  1S«;  Evans  v.  Welch,  63 
Ala.  260. 

Colo, — Cochrane  v.  Parker.  12  Colo. 
A.  ,169,  54  P  1027.  And  see  Morgan 
v.  King,  27  Colo.  633,  63  P  416. 

Fla. — Parker  v.  Hendry,  8  Fla.  53. 

Ind. — Champ  v.  Kendrick,  130  Ind. 
549.  30  NE  787. 

Iowa. — Muldowney  v.  Illinois  Cent. 
R.  Co.,  36  Iowa  462. 

Ky. — French  v.  Frasier,  7  J.  J. 
Marsh.  426. 

Mass. — Guild  v.  Richardson.  6  Pick. 
S64. 

Mich. — Mason  v.  Finch,  28  Mich.  28!. 

N.  J. — Havens  v.  Seashore  Land  Co., 
57  N.  J.  Eq.  142.  41  A  755  :  Marlatt 
v.  Warwick.  19  N.  J.  Eq.  439. 

N.  T.— Moore  v.  Hamilton.  44  N. 
Y.  666  ;  Peo.  v.  Donohue,  19  NYS  3S: 
Tindal  v.  Jones.  11  AbbBr  258.  19 
HowPr  469  :  Carpentler  v.  Wllett,  28 
HowPr  376:  Westcott  v.  Cady.  5 
Johns.  Ch.  884,  9  AmD  SOI. 

Or.— White  T.  Ladd.  14  Or.  422.  66 
P  516. 

Tenn. — Berrigan  v.  Fleming.  2  Lea 
371  :  Reed  v.  Brewer.  Peck  27S. 

Tex. — McCampbel]  v.  Henderson,  50 
Tex.  601, 

Eng. — 1  Bacon  Abr.  11. 

OnL — Burke  v.  Pyne,  2  Ch.  Chamb. 
(U.  C.)  193. 

See  also  Smollkowskl  v.  Lalbe,  ITD 

m.  A.  181, 

[a]  B«afh  after  OacrM, — Where 
a  defendant  dies  after  a  decree  and 
a  new  party  Is  substituted,  the  sub- 
stituted party  cannot  litigate  anen 
the  questions  decided  before  he  was 
made  a  party.  Dickens  v.  Dickens; 
174  Ala,  305.  66  S  806 :  Winston  v. 
McAlplne.  65  Ala.  377;  State  v. 
Wetumpka,  2*  Ala.  701. 

[b]  FartlMiwUow   of  AMMsrf 


Within  the  PTOcrtbed  time).  oomylaliisat  —Where  a  complainant  In 

LL  MitdwU  V.  King,  187  XlL  4SS,  partition  dies  In  the  prosrasB  of  the 
SS  X9E  <ST,  M  HE  IIQ  (hOldlBc  that  I  caosa,  and  Ua^^^elra  aeciilB  a  rarlnl, 
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bis  heirs  or  personal  representatives, 
bound  by  proceedings  taken  after  hid 
ior  to  revival.*" 

t).  Title  of  ActiuL  An  action  snbse- 
revival  should  be  entitled  according  to 
r  in  vhieh  the  Bubatituted  party  re- 
id  all  proceedings  thereafter  should  be 
tame.^^  But  where,  upon  the  death  of 
re  is  an  order  of  revivor  in  the  name 
istrator  duly  entered,  the  failare  of  the 
age  the  title  of  the  case  accordingly  is 
the  judgment  snbseqnently  rendered.  It 
that  may  be  mnedied  on  motiw  even 
ent." 

c.  Oontiiiiunce.  It  has  been  held  in 
ctions  that  the  death  of  a  party  and  the 

of  his  representative  do  not  eonsti- 
ient  ground  for  the  eontinuanee  of  the 
kher  deeisionB,  however,  are  to  the  con- 

d.  Publication  d«  Novo.  On  the  eon- 
!  an  action  on  the  death  of  a  plaintiff 


pabhcation  against  defendant  should  commence  de 
novo  and  continue  for  the  requisite  time.'-  And  on 
the  death  of  a  nonresident  defendant  in  attachment 
and  substitution  of  his  personal  representative  the 
latter  is  properly  served  by  publication.^' 

[$  561]  e.  Fleadinci  and  Farttes.  As  a  rule 
on  the  revival  or  continuance  of  an  action  the 
pleadings  remain  the  same  as  before  ana  they 
need  not  be  altered  or  amended  by  the  insertion  of 
the  name  of  the  substituted  party  or  otherwise.'' 
Under  the  practice  in  some  jurisdictions,  however, 
the  complaint  or  petition  must  be  amended,"  wbile 
in  others  the  representatives  of  the  deceased  party, 
after  being  made  parties^  are  given  the  right  either 
to  adopt  tbe  pleadings  of  the  decedent,  or  to  amend 
or  dismiss  the  same."  And  it  has  been  held  that 
where  a  defendant  dies  pending  suit  and  the  suit 
is  properly  revived  against  his  administrator,  the 
eonrt  has  jurisdiction  of  any  cause  of  action  stated 
in  any  amendment  properly  allowed  to  the  com- 
plaint, although  such  amendment  is  allowed  after 
the  substitution  has  taken  place."    On  tbe  other 


lecomes  one  of  the  new 
,  although,  as  a  wife,  she 
:he  OTlgmal  conntlataant^ 
eashore  Land  Co„  57  N. 
II  A  TS5. 

idant  nwoMdlag-  to  In- 
l«fuidant. — Where,  pend- 
able  action,  the  principal 
es  and  the  title  and  In- 
e  subject  matter  of  the 
s  to  hia  codefendants  as 
Lhey  take  his  rights  of 
defense  without  prejudice 
{  their  own  stand  as  de- 
court.    Harper  v.  Drake, 

iT  of  zeferenos  not  affected 
1  or  substitution  of  a  new 
iloore  V.  Hamilton,  44  N. 

ns  v.  Seashore  Land  Co., 
.  H2,  41  A  756. 
3Son  V.  Jud^e  Seventh  Clr. 
1.  3,  2  NW  179 ;  Rogers  v. 

Paige  (N.  Y.)  4B0 ;  Doup- 
man.  2  Paige  (N.  Y.)  358. 
pe  V.  Starr.  17  111.  199.  In 
r  V.  Sawyer,  100  U.  S.  671, 

692.  It  was  held  that  In 
If  a  person  dies  pending 
t  him,  and  the  proceedings 
led  by  his  heirs  becoming 

Judgment  should  be  against 
Ion  or  them.     If.  without 

0  the  revival  of  the  ^ult, 
only  against  the  deceased 

and  be  so  recorded.  It  Is, 
lal  mortgage,  void  against 
ns.  But  In  Clow  v.  Brown,  1 
a.)   324,  It  was  held  that 

declaration  has  been  filed 
's  lifetime,  and  the  suit  has 
med  after  his  death.  It  must 

1  the  name  of  the  original 
t  same  etfect  Hauesman  v. 
Phlla  (Pa.)  196. 

,ndt  V.  Albers,  S  Kebr.  504. 
saa  V.  Codman,  Z  Cranch 
}3,  8  L.  Ml.  408;  Masterson 

51  Iowa  44S,  1  NW  791. 
ne  V.  Grove,  18  SW  466,  18 

(holdlnit  that  where  a  pro- 
)t  a  will  dies  before  term 

a  revivor  l9  necessary,  the 
s  are  entitled  to  a  contln- 

And  see  Minor  v.  Jones,  4 
tf.  (14  Va.)  480  (where  .It 
that  the  party  against  whom 

revived  ie  allowed  one  term 
return  of  process  to  pre- 
trial). But  as  the  rule  Is 
party's  benefit  be  may  waive 
I  V.  Hoe,  4  Hen.  &  M.  rl4 
See  also  8t  Clair  v.  Hotch- 
rex.  474  (holding  that  unless 
•ntatlve  of  a  deceased  party 

In  the  district  court  has  been 
1th  Bdre 'facias  to  revive  five 
ore  the  term,  he  is  not  liable 
>r  at  the  return  term), 
a  WMl  TItgWa  irtiert^  mm 


than  a  year  after  aerrics  of  a  writ  of 
scire  facias,  plaintiff.  In  defendant's 
absmce,  hu  the  case  revived,  a  Jury 
immediately  called,  and  judgment  en- 
teredo  defendant  la  entitled  as  of  right, 
under  Code  (180C)  c  127  |  4,  on  mo- 
tion at  the  same  term,  to  have  the 
verdict  and  lodgment  ■  set  aride,  and 
the  case  contuued.  Davldaon  v.  Kunat. 
77  SB  548. 

S9.  Rellly  v.  Hart,  ISO  N.  Y.  626, 
29  NB  1099.  37  AmSR  540  and  note. 

93.  Logan  v.  Greenwich  Trust  Co., 
144  App.  Dlv.  372.  128  NYS  677  [aft 
208  N.  Y.  Oil,  9«  NS  1120]  (holding 
that  where  an  action  against  a  non- 
resident was  comqienced  by  issuance 
of  summons  and  attachment  of  his 
property  In  the  state,  and  before  com- 
mencement of  the  service  of  summons 
by  publication  he  died,  and  the  court 
substituted,  as  defendant,  his  ad- 
ministrator appointed  In  the  state  of 
his  residence,  the  court  bad  authority 
to  order  the  service  by  publication  to 
he  made  on  the  administrator,  It  being 
commenced  within  thirty  days  after 
the  granting  of  the  warrant  of  attach- 
ment as  required  by  Code  Civ.  Proc. 
i  638). 

24.  Ala — Dickens  v,  Dickens,  174 
Ala  306.  66  S  806  [clt  Cyc]  (holding 
that  where  defendant  in  an  equity  suit 
dies  after  having  answered,  and  the 
suit  Is  revived  against  his  representa- 
tive, such  substituted  party  need  not 
answer  again,  and.  If  me  original  bill 
is  unchanged,  no  decrea  pro  confesso 
can  be  taken  against  tlie  substituted 
party). 

Ark. — Bentley  V.  Dickson,  1  Ark.  165. 

Md.— Mitchell  V.  Williamson,  9  Qill 
71  (holding  that  where  an  executor, 
pending  a  suit  against  him,  dies  after 
narratlo  flled,  and  the  administrator  Is 
made  a  party,  a  new  narratlo  need 
not  be  filed). 

Hiss.— Woodbouse  V.  Lee,  14  Miss. 
161  (holding  that  where  a  defendant 
dies  pending  suit  and  his  administra- 
tors are  brought  In  by  scire  facias,  a 

filea  filed  during  the  lifetime  of  the 
ntestate  will  be  considered  as  the 
plea  of  the  administrators  If  they 
omit  to  file  a  plea  to  the  scire  tadas). 

N.  J.— Marlatt  V.  Warwick,  19  N.  J. 
Eq.  439. 

N.  Y.-r-Moore  v.  Hamilton,  44  N,  T. 
666  ;  Peo.  v.  Donohue,  19  NTS  36 ; 
Doufrlass  V.  Sherman,  Z  Pal«re  358. 

Tex. — St-  Louis  Southwestern  R.  Co, 
v.  Keith,  (CIV.  A.)  124  SW  695  ;  Hous- 
ton, etc,  R.  Co.  v.  Buchanan,  48  Tex. 
Clv.  A  129.  lOT  SW  B9S. 

Utah. — Warren  v.  Robison.  m  TTtan 
205,   70   P  989. 

[a1  Z>«fettdRitt  "not  appearing,*'— 
FVom  this  effect  of  the  death  of  a 
party  defendant  before  submission  of 
the  cause  and  after  answer  flled  by 
him  It  has  been  held  to  reeult  tbat  the 


substituted  defendant,  upon  revivor, 
cannot  be  viewed  as  a  dwendant  "not 
appearing,"  within  the  mewolng  of 
Code  i  Si70  et  seg,  providing  that  a 
decree  made  ai^lnst  a  defendant  with- 
out personal  services  and  not  appear- 
ing u  not  absolute  for  twelve  months, 
etc.-  Dickens  v.  Dlckena,  174  Ala.  806, 
66  S  806. 

[b]  Ameaded  petltlom  omurUtatiac 
ooaUB«ae«n«it  of  new  aottoa  sea 
Frankfort  v.  Heradon.  1S8  Ky.  68S,  IIS 
SW  347. 

as.  Ala.— Jepklns  v.  Bramlett,  131 
Ala.  S97,  82  B  676. 

Qa. — 'Towns  v.  Mathews,  91  Ga.  646, 
17   SB  965. 

III.— Bale  v.  Bale,  242  III.  519,  90 
NB  233  (holding  that  where  a  hus> 
band,  who  was  sole  plaintiff,  died 
pending  an  action  relating  to  land, 
his  widow  might  be  substituted  as 
plaintiff  on  a  mere  suggestion  of  his 
death  and  of  her  interest,  without  any 
amendment  of  the  complaint  showing 
her  interest  in  the  land)  ;  Hoes  v.  Van 
Alstyne,  20  111.  201. 

Mich. — Stimpson  v.  Judge,  41  Mich. 
3 :  Webster ~V.  Hitchcock,  11  Mich.  66. 

Nebr. — Missouri  Paa  R.  Co.  v.  Fox, 
66  Nebr.  746,  77  NW  130, 

N.  Y. — Douglass  v.  Sherman,  2  Paige 
358. 

Utah. — Warren  v.  Robison,  26  Utah 
206,  70  P  989. 

aa.  McLaln  v.  Parker,  88  Kan.  717, 
129  P  1140  (holding  that  where  plain- 
tiff dies,  and  the  action  Is  revived  in 
the  name  of  his  successor,  the  peti- 
tion should  be  amended  so  as  to  allege 
the  interest  of  the  new  party  In  Is- 
suable form)  :  Douglass  v.  Oaiend,  69 
Kan.  846,  76  P  896 ;  Unton  Pac.  R  Co. 
v.  Andrews,  34  Kan.  663,  9  P  218 
(holding  that  where  an  action  Is  re- 
vived In  the  name  of  the  personal 
represmtatlve  of  deceased  plaintiff  tho 
petition  originally  flled  must  be 
amended  so  as  to  alleRe,  In  an  Issuable 
form,  his  representative  capacity  and 
the  appointment  or  authority  under 
which  he  proceeds)  ;  Atchison  v. 
Twine,  9  Kan.  350. 

Bevlval  by  amendment  see  supra 
I  607. 

ra]  TaUnre  to  amend  a  mere  1>- 
regulazlty, — Although  a  complaint,  on 
the  death  of  defendant  and  the  sub- 
stitution of  his  administrator,  is  not 
amended  so.  as  to  aver  his  death  and 
the  appointment  of  the  administrator, 
the  defect  is  merely  an  informality; 
and  where  the  administrator  appears 
and  answera  and  the  cause  appears  to 
have  been  (airly  tried  the  error  Is 
merely  an  imperfection.  Simons  v. 
Busby.  119  Ind.  13,  21  NE  451. 

27.  Scott  v.  Davis,  141  Mo.  213,  48 
8W  714 ;  Davis  v.  Smith,  76  Mo.  219. 

«.  Shirk  V.  Coyle,  8  Ind.  AH).  8S4. 
27  ms  688. 
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hand,  it  has  been  held  that  on  revival  against  the 
representative  of  a  deceased  defendant  such  rep- 
resentative cannot  plead  defenses  which  could  not 
be  set  up  by  the  decedent.^  Whenever  the  presence 
of  certain  new  parties  is  rendered  necessary  by  the 
death  of  a  party  and  revival  of  the  action,  they 
must  be  brought  in  either  by  amendment  or  by  order 
of  the  court.  If  an"  heir  or  devisee  is  joined  by  an 
amended  declaration  in  lieu  of  the  original  defend- 
ant, it  is*  necessary  to  connect  him  with  the  cause 
by  suitable  averments,  which  must  be  as  full  as  if 
such  heir  or  devisee  had  been  the  original  de- 
fendant.*^ 

[$  562]  f.  Evidence.  Evidence  properly  taken 
in  a  cause  before  the  death  of  a  parity  remains  ad- 
missible, and  is  properly  used  on  the  final  hearing 
on  the  revival  of  the  cause.*' 

563]  g.  Amotuit  Eecoverable  and  Judgment. 
As  a  general  rule,  a  personal  representative  suc- 
ceeds to  the  cause  of  action  or  liability  as  it  existed 
at  the  time  of  the  death  'Of  hia  decedent  and  may 

TO 


recover  or  be  held  liable  for  just  such  dami^ 
as  the  decedent  would  have  been  entitled  to  re- 
cover or  been  liable  for  if  he  had  survived."  M 
has  been  seen,  however,  there  are  some  ezceptioos 
to  this  rule."  Where  a  right  of  action  for  damages 
which  can  survive  involves,  mingled  with  but  sep- 
arable from  such  damages,  other  damages  o£  a 
character  that  die  with  the  party,  the  revival  of 
the  action  does  not  draw  the  latter  with  it  and  ner- 
mit  a  recovery  therefor."  And  where  the  heirs, 
devisees,  or  legatees  of  a  deceased  defendant  who 
have,  received  property  of  the  decedent  are  substi- 
tuted in  an  action  they  can  only  be  held  liable  to 
the  extent  of  the  value  of  the  property  received  by 
them.**  Where  an  action  for  damages  for  tort 
survives  against  a  deceased  codef endant 's  repre- 
sentative, and  he  is  made  a  party,  the  judgment  or 
decree  should  charge  him  severally  and  not  jointly 
with  his  codefendant,  and  should  provide  that  tha 
execution  shall  issue  only  against  tiie  goods  and 


chattels  of  the  decedent  as  {Hrovided  by  statute." 

PKESENTATZON  AND  DSTSBUIKATION  OF  OBOUNBS  OF' ABATEKENT  Ain> 

WAIVXB 


564]  A.  In  OeneraL  We  have  already  con- 
sidered the  necessity  and  mode  of  making  objections 
to  jurisdiction  and  the  waiver  of  each  objections,** 
and  in  treating  of  particular  grounds  of  abatement 
other  than  want  of  jurisdiction  we  have  shown  the 
necessity  and  mode  of  presenting  such  grounds  to  the 
court  in  order  that  advantage  may  be  taken  of 
them,  and  what  will  constitute  a  waiver  of  them.** 
It  is  proposed  now  to  state  the  rules  in  relation  to 
the  presentation,  waiver,  and  determination  of 
grounds  of  abatement  as  applicable  generally  to  all 
grounds,  leaving,  however,  the  form,  construction. 


89.  Morgan  v.  Klner,  27  Colo.  589, 
6S  P  416  (holding  that  the  answer  of 
the  administrator  of  a  party  defend- 
ant, tiled  after  judgment  on  the  plead- 
ings, was  properly  excluded  where 
the  deceased  had  Interposed  a  defense, 
and  had  not  lacked  opportunity  to 
amend  It,  since  the  admlnfatrator, 
"being  properly  Bubstltuted  for  the  de- 
ceased, had  no  right  to  make  a  de- 
fense for  the  deceased  which  he  could 
have  made  ahd  did  not)  ;  Clopton  v. 
Clarke,  7  Leigh  (84.  Va.)  SZ8  (holding 
lhat  on  revival  of  a  pending  personal 
action  Rpmlnst  the  personal  representa- 
tive of  defendant,  such  representative 
-could  plead  de  novo  such  pleas  only 
as  his  decedent.  If  living,  might  plead 
m  the  actual  stage  of  the  cause). 

30.  Ball  v.  Ward,  73  N.  J.  Bq.  440, 
«S  A  843. 

81.  ThompMns  v.  Diamond,  140  Ttt. 
A.  90. 

32.  Wells  T.  American  Mortg,  Co., 
109  Ala.  480.  SO  S  136.  See  also 
Russell  V.  Moore,  16  Miss.  700  Chold- 
ing  that  where  an  appeal  Is  taken 
trom  a  Justice  to  the  circuit  court,  and 
plaintiff  dies,  and  the  antt  is  revived 
In  the  name  of  his  administrator  be- 
fore trial  is  had  In  the  circuit  court, 
the  administrator  will  be  permitted  to 
prove,  on  the  trial  In  such  court,  what 
clalnttfT  stated  when  examined  on  oath 
before  the  Justice). 

33.  Til. — Tri-Clty  R.  Co.  v.  Brennan, 
108  ni.  A.  471. 

lowa.-i-Unlon  Mill  Co.  v.  Prenzler, 
100  Iowa  640,  69  NW  876  ;  Muldowney 
T.  Illinois  Cent  R.  Co,,  36  Iowa  462. 

Ky. — Chesapeake,  etc.,  R.  Co.  v. 
Perkins,  127  Ky.  110,  106  SW  148, 
31   KyL  ISSO. 

Miss.— Wagner  v.  Qibbs,  80  Miss.  63, 
SI  S  484.  92  AmSR  698  and  note. 

N.  T.— McPhlliips  V.  Pltigwald.  76 
App.  Dtv.  16,  78  NTS  «U  [afl  177  N, 
T.  643,  69  NE  1126], 

Sm  supra  f  844. 


34.   Xeanm  of  damafM  in: 

Actions  ex  contractu  see  supra  |  338. 
Actions  ex,  delicto  see  supra  |  844. 

8B.  Cregin  v.  Brooklyn  Crosstown 
R.  Co.,  83  N.  T.  596,  88  AniR  474. 
See  supra  1  344. 

38.  Leverett  v.  Meeks,  28'  Tex.  Civ, 
A.  628,  68  SW  302  (holding  that 
where,  pending  an  action  by  a  land- 
lord against  his  tenant  to  recover 
advances  and  rent,  the  tenant  died, 
and  his  widow  and  children  were  made 
defendants,  the  amount  of  the  recov- 
ery against  the  widow  was  properly 
limited  to  the  value  of  the  crop  or  Its 
proceeds  received  by  her  from  her 
husband  or  his  estate).  And  see 
Bllnn  v.  McDonald,  92  Tex.  604,  46 
SW  787,  48  SW  671.  60  SW  951. 

37.  Nelson  Theatre  Co.  v.  Nelson, 
(Mass.)  102  HE  926.  And  see  Von 
Amim  v.  American  Tube  Works,  188 
Mass.  616,  74  NB  680. 

38.  '  Objeotlonfl  to  jwlsSlotiOB  see 
supra  t  26  et  seq. 

39.  Orosa-rcfumuMBi 
Another  action  pending  see  supra  i  160 

et  seq. 

Death  of  partr  see  supra  |  298  et  seq. 
Defects  and  objections  as  to  action  or 

proceeding  and  as  to  parties  see 

supra  I  217  et  seq. 
Transfer  or  devolution  of  title,  risht. 

interest,  or  liability  see  supra  |  286. 

40.  See  Pleading  [81  Cyc  179  et  seqi. 

41.  Kod*  and  tun*  of  jwMientattoa 
see  Infra  If  569  et  seq,  Ei74  et  set). 

43.  U.  S. — Providence  Rubber  Co. 
V.  Goodyear,  9  Wall.  788,  19  L.  ed. 
566 ;  Walker  v.  Flint,  7  Fed,  436,  2 
McCrary  341 ;  Blachly  v.  Davis,  3  F. 
Cas.  No.  1,456,  1  McLean  412;  E^rana 
V.  Davenport.  8  F.  C^s.  No.  4,668, 
4  McLean  574 ;  Fremont  v.  ISeroM 
Mln.  Co.,  9  F.  Cas.  Mo,  8.096,  HcAlL 
267. 

Ala. — Blankensblp  v.  Blackwell.  124 
Ala.  866,  27  8  661,  88  AmBR  176 
and  note ;  Bdl  v.  Allen,  76  Ala.  460 : 
Abraham  v.  Hall.  69  Ala.  >l<;  Lons 


and  sufficiency  of  pleadings  in  abatement  and  cer- 
tain other  questions  of  pleading  to  be  treated  under 
another  title.'*^ 

565 J  B.  Necessity  of  Presentation  in  6en- 
eiaL  It  is  a  well  settled  general  rule,  applicable 
both  at  law  and  in  equity,  that  any  objection  which 
goes  merely  in  abatement  of  an  action,  as  distin- 
guished from  an  objection  to  jurisdiction  of  Hhe 
subject  matter,  to  be  available  at  aU,  must  ba 
pleaded  or  otherwise  presented  to  the  court  in  the 
mode  and  at  the  time  required  by  law,^  or  it  will 
be  waived." 

V.  Bakefleld,  48  Ala.  608;  Blount  v. 
McNeill,  29  Ala.  478. 

Alaska, — Osgood  v.  Donnelly,  1 
Alaska  886. 

Ark.-rNeall  v.  Smith,  61  Ark.  664, 
38  SW  1058 ;  Bailey  v.  Rockafellow, 
57  Ark.  216,  21  BW  227  ;  Plranl  v. 
Barden,  6  Ark.  81;  Hanna  v.  Harter. 
2  Ark.  892. 

Cal. — California  Sav.,  etc,  Soc.  v, 
HaTrl8,_lll  Cal.  138,  48  P  626 ;  Bald- 
win V.  Second  St.  Cable  R  Co.,  77  Cal. 
390,  19  P  644  ;  Small  v.  Qwlnn,  6  Cal. 
447.  See  Fellows  v.  Los  Angeles,  161 
Cal.  62,  90  P  137. 

Colo. — ^Western  Union  Tel.  Co.  v. 
Claymore,   2  Colo.  82. 

Conn. — Ashmead  v,  Colby,  26  Conn. 
287 

D.  C— White  V.  Hilton,   13   D.  C. 

339. 

Fla.— BucW  V.  Cone,  26  Fla.  1,  < 
S  160. 

111.— Davis  V.  Taylor,  41  111,  406 ; 
Camden  v.  Robertson,  8  111.  607  ;  Orand 
Lodge  I.  O.  F.  S.  L  V.  Obnsteln,  110 
111.  A_  312. 

Ind. — Hancock  County  v.  I^esett, 
lis  Ind.  644.  18  NE  68;  BassFoimclr^ 
etc..  Works  v.  Parke  County,  116  Ind. 
234,  17  NE  693:  aildden  v.  Henry,  104 
Ind.  278,  1  NB  869,  64  AmR  316  : 
WUson  V.  Poole,  88  Ind.  443 ;  Ayres  v. 
Foster,  25  Ind.  A.  99,  67  NE  725: 
Norrla  v.  Scott,  «  Ind.  A.  18,  32  NE 
103.  865. 

Jowa, — Bohanan  v.  Bohanan.  IBO 
Iowa  182,  129  NW  819 ;  Allison  v. 
Chicago,  etc.,  R  Co.,  42  Iowa  274. 

Kan. — Burton  v.  Cochran,  6  Kan.  A. 
608.  47  P  669. 

Ky. — Kenton  Ins.  Co,  v.  Downs,  90 
Ky.  236,  18  SW  882,  12  KyL  115; 
Spalding  v.  Wathen,  7  Bush  S6d ; 
Anderson  v.  Irvine,  11  B.  Mon.  341. 

La.— Lavert  v.  Berthelot,  127  La. 
1004,  64  8  889. 

Blalsdell  v.  Pray,  68  Me.  269  : 
Page  T.  Ucailnoh.  «S  Me.  479. 

Md.— WUmi  v.  Whlta,  U  U6,  880. 
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[i  566]    0.  By  Wliott  PnMnted*'— 1.  In  0«n- 

anL  As  a  rule  pleas  and  other  objections  to  the 
jurisdiction  and  in  abatmnent  can  be  presented  by 
the  defendant  only,  either  in  person  or  by  attorney, 
and  not  a  stoanger  to  the  eanse,^  onless  the 
objection  is  one  which  can  be  suggested  by  an 
Amicus  ^nris," 

Ezecite  or  iUbninistrator.  Bnt  where  a  defend- 
ant dies  pending  the  action,  bis  personal  represen- 
tative may  Tirge  a  plea  made  by  defendant  before 
his  death  « 

567]  2.  Pleading  in  Person  or  by  At- 
toraqr.^'  As  a  rule  ordinary  pleas  in  abat^ent 
other  than  pleas  to  the  jurisdiction  may  be  pleaded 
by  defendant  either  in  person  or  1^  attorney."  Bat 
at  common  law  a  plea  in  abatement  to  the  jurisdic- 
tion of  the  person  must  generally  be  leaded  in 
propria  perscma  and  not  by  attorney,  since  appear- 


ance by  attorney  is  deemed  to  be  by  leave  of  court, 
and  hence  constitutes  an  aeknowledgment  of  the 
court's  jurisdiction.'"  In  some  jurisdictions,  bow- 
ever,  this  rule  is  no  longer  reot^nised;"**  and  the 
rule  does  not  apply  to  an  objection  to  the  jurisdietifni 
by  a  corporation,  since  a  corporation  cannot  appeal 
in  person."^  And  it  has  been  held  that  a  plea  re- 
quired to  be  made  by  defendant  in  propria  persona* 
which  ptuports  to  have  been  so  made,  although 
signed  by  counsel  and  verified  by  an  agent,  will  be 
taken  to  have  been  made  by  such  defendant."^ 

568]  3.  Objection  Penonal  to  One  Defend- 
ant." A  plea  in  abatement  or  to  the  jurisdiction 
by  two  defendants  of  a  matter  personal  to  one 
of  them  ia  bad."*  And  the  same  rule  applies  to  a. 
plea  or  other  objection  by  one  defendant  of  matter 
which  affects  his  eodefendaat  alone."  In  some 
states,  however,  it  has  been  held  that,  where  two 


»  AmD  IIS:  Hawkins  v.  Bowie,  9 
Oill  *  J-  428 :  Shivera  v.  Wilson,  6 
Harr.  ft  J.  ISO.  »  AmD  497. 

Mass. — Chamberlayne  v.  Uaaro,  ISt 
Mass.  4S4.  74  NB  S74 ;  Gerrlsh  v. 
Gary.  1  Allen  2iS;  Otla  v.  Warren, 
14  Mass.  239 ;  Barstow  v.  FoMett,  11 
Mass.  260 :  Martin  v.  Woods,  9  Mass. 
ST7:  Sewall  v.  Lee,  9  Mass.  863 ; 
Wliltlng  T.  Holllster,  2  Mass.  102. 

Mlcb. — BreckoQ  v.  Ottawa  CIr. 
JudKe,   109   Mich.   616,   67   NW  906. 

Minn.— McNair  v.  Toler,  21  Minn. 
173. 

Miss. — Commercial  Bank  v.  Thomp- 
son, 15  Miss.  443 ;  liSDler  V.  Trisff. 
U  Hiss.  641.  45  AmD  298. 

Uo.~HIll  V.  Bell,  111  Mo,  SB.  19 
sw  959 :  Montgomery  v.  Tipton,  1  Mo. 
its :  Btanchard  v.  Olds  Oasollne 
En^^  Works,  142  Ma  A.  tl9,  126  8W 

m. 

Nebr. — Forbes  v.  McHaffle,  32  Nebr. 
742.  49  NW  721 ;  Brown  v.  Goodyear 
19  Nebr.  S76,  4S  NW  618 ;  Johnson  v. 
Jones.  2  Nebr.  126. 

K.  H.— Bishop  V.  Silver  lAke  MIn, 
Co..  62  N.  H.  4B5 :  Amoekeag  Mfg.  Co. 
T.  Barnes.  48  N.  H.  26. 

N.  T.— Bumside  v.  Matthews,  64 
X.  T.  78  ;  Traver  v.  EHghtt)  Ave.  R. 
Co..  4  Abb.  Dec  442,  3  Keyes  497,  8 
Transcr.  A.  203,  6  AbbPr  46;  Meln- 
hardt  v.  Excelsior  Brewing  Co.,  82 
App.  tUv.  627.  81  NTS  1042;  Swart- 
itout  V.  Roddls.  6  Hill  118. 

X.  C— Fort  V.  Penny.  122  N.  C. 
!3D.  29  SB  862 ;  Brand)  v.  Houston, 
44  S.  C.  86  ;  Newman  v.  Tabor,  27  N.  C. 
!3] ;  Clark  v.  Cameron,  26  N.  C.  161 ; 
Green  v.  Mangum,  7  N.  C.  S9. 

Oh.— Stahl  V.  State,  11  Ob.  CIr.  Ct 
2S.  5  Oh.  CIr.  Dec.  29. 

OkL — Leader  Printing  Co.  v.  tx>wry, 
9  OkL  89.   69  F  242. 

Or. — Sutberlln  v.  Bloomer.  60  Or. 
m.  93  P  136 ;  Morgan's  Est..  46  Or. 
!31.  77  P  «0«,  78  P  10S9;  Flore  v. 
Udd.  29  Or,  628,  46  F  144:  Elder 
V.  Rouriie,  27  Or.  S6S,  41  P  6 ;  Derkeny 
V.  Bel  (lis.  4  Or.  SBS. 

S.  C. — Drago  Moso,  28  B.  C.  L. 
Hi,  40  AmD  B92;  Edwards  v.  Ford, 
II  S.  C.  461;  State  TreaHurers  v. 
WiKfrins.  IS  S.  C.  Lu  668. 

Tenn, — State  v,  Faust,  7  Coldw,  109  ; 
T5aacks  v.  Bdwards.  7  Humphr.  466, 
<S  AmD  86  ;  Covington  v.  Nellson.  6 
Yenr.  475  ;  Martin  v.  Carter.  1  Yerg. 
»S9;  Reed  Brewer.  Peck  27B  ;  Mark- 
ham  V.  Townsend.  2  Tenn,  Ch.  713. 

Tex, — Hoffman  v.  Cleburne  Bldg., 
etc..  Assoc.  SB  Tex,  409,  22  SW  164 : 
Little  V.  State,  7B  Tex.  616.  12  SW 
:  Piedmont,  etc.,  L.  Ins,  Co.  v. 
Rajr.  SO  Tex.  Ell ;  Aekermann  t. 
Acfcermann  Schuetsen  Tereln.  (CIt. 
A.)  SO  SW  366 :  BevUle  v.  Ruirti,  (Civ. 
A.)  K  SW  1012. 

Vt— Bliss  V.  Conneetlcut.  etc.,  R. 
^1 .  24  Vt  428 :  Ex  p.  KeUogg,  «  Vt 
109. 

Vs.— Mur  V.  North  Carolttta  State 
IJuik,  2  Rob.  (41  Va.)  S«,  40  AmD 

Wk. — Bdoft  V.  Hrinsman,  128  Win. 
»l.  1«7  NW  Uii  ReU  T.  Pal8%  K 


Wis.  496,  13  NW  478,  42  AmR  731; 
Plath  V.  Braunsdorff.  40  Wla  107. 

Orosa  rcfenaoes: 
Another  action  pending  see  supra  |  160 

et  seq. 

Defects  and  objections  as  to  action 

or  proceeding  and  as  to  parties  see 

supra  I  217  et  aeq. 
Devolution  of  title,  right,  interest,  or 

liability  see  supra  I  286. 
Necessity   and   mode    of  auKgesUng 

death  as  ground  of  abatamwit  see 

supra  I  293  et  seq. 
Objections   to   Jurisdiction  «ee  supra 

I  26  et  seq. 

[a]    Vlaa  117  o&a  Aafandant  only. — 

Where  two  partners  are  sued  for  a 
partnership  debt,  and  an  attachment 
la  Issued  against  both,  and  is  levied 
on  partnership  property,  and  one  de- 
fendant pleads  in  abatement  and  the 
finding  thereon  Is  in  his  favor,  and 
the  other  fails  to  plead.  It  Is  error 
to  abate  the  attachment  as  to  both 
defendants — Lt  should  be  abated  only 
as  to  the  partner  pleading.  Hill  v. 
Bell,  111  Mo.  36,  19  SW  9S9. 

48.  Bj  alias  see  Aliens  [2  Cyc 
106]. 

Bj  gantlahaa  or  tnurtaa  aee  Gar- 
nishment [20  Cyo  1073  et  seq]. 

44.  Barton  v.  New  Haven,  74 
Conn.  729,  S2  A  403;  Brlsco  v. 
BrewOT,  8  Ghu  DeoL  106 .  (where  It 
was  held  that  plaa  to  the  Jorls- 
dfctlon"  is  a  personal  right  and 
available  only  by  defendant  him- 
self). 

45.  Objection  by  amicus  curiae  see 

Amicus  Curlse  [2  Cyc  282]. 

46.  Oulld  v.  Richardson,  8  Pick. 
(Mass.)  864,  371  (where  the  court 
said:  "We  see  no  reason  why  we 
may  not  maintain  a  plea  In  abate- 
ment, seasonably  pleaded,  as  well  as 
a  plea  in  bar.  A  plea  In  abatement 
may  be  decisive  of  the  action ;  as 
the  plea  of  non-tenure;  butt  if  It  Is 
not.  It  may  Involve  a  question  of 
costs  of  considerable  amount,  from 
which  the  administrator  may  be 
bound  to  relieve  the  estate  of  the 
intestate,  and  he  has  the  same  legal 
rights  and  duties  whether  he  comes 
in  voluntarily,  or  upon  summons.  He 
comes  In  as  the  representative  of  the 
original  defendant,  and  has  all  his 
legal  rights,  and  may  well  therefore 
follow  up  the  plea  by  him  pleaded"). 

47.  Ploadlnc  iKT  attovBay  see 
Pleading  [81  Cyc  B26}. 

48.  Ala. — PrhQ.  r.  Davla,  2  Ala. 
24. 

Conn. — Colboume  v.  ToUcs,  13 
Conn.  624. 

IlL — Holloway  v.  Freeman,  22  111. 
197;  Grand  L.odge  B.  L.  F.  v.  Cra- 
mer, 60  III.  A-  212  [aff  164  IlL  9, 
45  NE  165]. 

Mass. — Guild  V.  Richardson,  6 
Pick.  864  (except  plea  of  misnomer, 
according  to  English  practice). 

Eng.— De  Normanvllle  v.  Meyer,  1 
Chit  209,  18  ECL  123. 

4e.  U.  8.— Adams  v.  White,  1  F. 
No.  es,  2  Plttsb.  (Pa.)  21;  Teas- 


dale  V.  Rambler,  28  F.  Caa.  No.  12,806, 

Bee  9. 

Ark. — ^Watklns  v.  Brown,  S  Ark. 

197. 

III. — Mineral  Point  R.  Co.  v.  Keep, 
22  IlL  9,  74  AmD  124. 

Mass. — Qulld  v.  Richardson,  6- 
Pick.  364. 

Tenn. — Boon  v.  RahL  1  Helsk,  12; 
Shelby  V.  Johnson,  7  Humphr.  603. 

Vt.— Kenney  v.  Howard,  67  Vt. 
876,  81  A  860. 

Va. — Davidson  v.  Watts,  111  Va. 
394,  396,  89  SB  828  [cit  CycJ;  Hor- 
tons  v.  Townes,  6  Leigh  (88  Va.)  47. 

W.  Va. — Quarrler  v.  Peabody  Ins. 
Co.,  10  W.  Va.  507,  27  AmR  682. 

[a]  JUftsoa  of  nile. — "If  signed 
by  an  attorney,  who  Is  an  officer  of 
the  court,  he  Is  supposed  to  have 
signed  It  by  leave  of  the  court,  and 
the  asking  of  leave  Is  a  tacit  admis- 
sion of  the  jurisdiction:  Bacon  Abr. 
Abatement  A,  Pleas  E,  2."  'Adams  v. 
White,  1  Fed.  Caa  No.  68,  2  Plttsb. 
(Pa,)  21,  28.  To  the  same  effect 
Kenney  v.  Howard,  87  Vt  880,  81  A 
850. 

BO.  Prim  V.  Davis,  2  Ala.  24;  Toe 
v,  Gelston,  37  Md.  233;  Richardson 
V.  Wells,  8  Tex.  223.  Compare  Tyler 
V.  Murray,  57  Ud.  418. 

81.  Nlspel  V.  Western  Union  R. 
Co.,  64  III,  811;  Nixon  v.  Southwest- 
em  Ins.  Co.,  47  Til.  444.  See  gener* 
ally  Corporations. 

58:  State  Bank  v.  Andaraon,  S 
Sneed  (Tenn.)  669. 

88.  Joint  or  aaranil  visas  or  aa^- 
ewars  of  codefendants  see  generally 
Pleading  [81  Cyc  138]. 

64,  Brown  v.  Campbell,  110  CalL 
644.  48  P.  12:  Coubrough  v.  Adams, 
70  C!aL  874,  11  Pac.  634;  De  Foreat 
V.  Jewett,  1  N.  T.  Super.  187;  Shan- 
non v.  Comstock,  21  Wend.  (N.  Y) 
457,  84  AmD  262;  Muiroll  v.  Hetu,. 
82  Vt  139,  72  A  823;  BUaa  v.  Smith, 
42  Vt  198.  See  also  Weaver  V.  Cren- 
shaw, 8  Ala.  878  (where  It  was  held 
that  the  right  of  a  freeholder  to  be 
sued  In  the  county  of  his  residence 
Is  a  personal  privilege,  and  there- 
fore a  Joint  plea  by  two  defendants, 
one  of  whom  Is  liable  to  the  suit,  la 
bad). 

66.  U.  a. — Cooper  v.  Gordon,  6  F. 
Cas.  No.  4L96,  4  McLean  6-,  Craig  v. 
Curamlngs,  6  F.  Caa.  No.  8,331.  Pet. 
C.  C.  431  note.  2-Wa»h.  C.  C.  605  ;  Har- 
rison V.  Urann,  11  F.  Cas.  No.  6,146, 
1  Story  64  (where  It  was  held  that 
in  an  action  In  a  federal  court  a. 
plea  that  the  court  has  no  Jurisdic- 
tion over  a  codefendant  because  he 
is  a  citizen  of  the  same  state  with 
plaintiff,  where  the  bill  alleges  di- 
verse citizenship,  la  personal  to  mxuA 
codefendant). 

Conn. — Hallam  v.  Mumford,  1  Root- 
68. 

Ind. — Boots  V.  Boots,  84  Ind.  171. 

Ky. — Moore  v.  Smith,  2  B.  Mon.  340- 
(where  It' was  held  that  an  objection 
to  the  Jurisdiction  on  a  personal, 
ground,  available  by  one  draendant 
M  not  available  on  beh^  of  anoCbar). 
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or  more  defendants  are  saed  "on  a  joint  cause  of 
action,  they  may  jointly  plead  in  abatement  a  de- 
fect in  service  as  to  one  of  them,  or  one  on  whom 
service  has  been  made  may  plead  in  abatement  the 
want  of  service  upon  the  other." 

r$  569]  D.  Mode  of  Freseutatioii— 1.  Gronnds 
Eristing  at  Oommancement  of  Action — a.  Oommon- 
Law  Bnle.  At  common  law,  and  under  the  statutes 
in  those  states  in  which  the  common-law  has  not 
been  changed,"'  a  ground  of  abatement,  not  goii^ 
to  the  jurisdiction  of  the  court  over  the  subject 
matter,"^  not  only  may  be  set  up  by  a  plea  in  abate- 
ment,*"*  but  as  a  rule  must  be  so  pleaded  or  it  will 
be  deemed  waiTed,"  unless  the  objection  appears  on 
the  face  of  the  record,  in  which  case  it  ma^,  and 


generally  should  be,  taken  advantage  of  by  de- 
mn^rer^  specially  on  that  ground,'"^  or  by  motion.*^ 
But  it  has  been  held  that,  where  a  ground  of  abate- 
ment is  suggested  by  plaintiff  himself,  defendant 
may  take  advantage  of  it,  although  he  has  not 
pleaded  it."  A  plea  in  abatement  which  is  dis- 
proved by  the  record  is  bad."*  • 

[$  570]  b.  Rule  in  Equity.  In  chancery  matter 
which  is  ground  for  abatement  of  the  suit  may  be 
taken  advantage  of  by  demurrer  on  that  ground, 
where  the  objection  .  is  apparent  on  the  face  of 
the  bill."  If  it  is  not  so  apparent  it  must  generally 
be  taken  advantage  of  by  a  plea  in  the  nature  of  a 
plea  in  abatement,  and  not  by  answer,  demurrer, 
or  motion."" 


Me. — Bonzey  v.  Redman,  40  Me.  8S6 
(nrhere  It  was  held  that  a  defendant 
oannot  plead  in  abatement  that  his  co- 
defendant  was  a  deputy  of  the  sheriff 
who  served  the  writ). 

N.  J.— Barker  v.  Brink.  24  N.  J.  I* 
383. 

See  Campbell  v.  Hampton,  11  L«a 
(Tenn.)  440  (where  it  was  held  that 
where  defendants  In  ejectment  plead 
not  guilty,  and  afterward  another  is 
admitted  to  defend  on  his  own  ap- 
plication, he  can  plead  only  to  the 
merits,  and  cannot  plead  In  abatement 
that  the  orl^nal  defendants  were  not 
served). 

[a]    Another     action  pvndlair. — 

where  one  of  several  defendants  has 
successfully  pleaded  pendency  of  a 
former  suit  in  abatement  it  is  not  a 
ground  for  a  motion  to  dismiss  as  to 
all  of  defendants.  Williams  v.  Mc- 
Grade.  18  Minn.  82. 

66.  Butts  V.  Francis,  4  Conn.  424  ; 
Sawtelle  v.  Jewell,  34  Me.  543.  See 
Draper  v.  Moriarty,  45  Conn.  476 
(where  It  was  held  that  a  defendant 
on  whom  service  has  been  made  In  an 
action  founded  on  contract  can  by 
himself  plead  In  abatement  the  want 
of  service  upon  a  codefendant).  To 
same  effect  Curtis  v.  Baldwin,  42 
N.  H.  398.  Contra  Boots  v.  Boots, 
84  Ind.  171  (where  It  was  held  that 
a  return  of  process  not  served  as  to 
Ope  of  two  Joint  obllRon  sued  together 
does  not  abate  the  suit  as  to  him,  nor 
Is  It  a  ground  tor  a  plea  In  abate- 
ment by  the  other  defendant)  ;  Harker 
V.  Brink,  24  N.  J.  L.  88S  (where  it 
was  held  that  In  an  action  on  a  Joint 
contract  a  defendant  cannot  plead  In 
abatement  want  of  service  on  his  co- 
defendants,  such  being  a  matter  which 
In  no  wise  prejudices  his  rights,  but 
Is  personal  and  peculiar  to  the  others). 
See  also  Cooper  v.  Gordon,  ft'  F.  Cas. 
No.  8.196,  4  McLean  6;  Craig  v.  Cum- 
mlners,  6  F.  Cas.  No.  8.S31,  Pet.  C.  C. 
4H  note,  2  Wash.  C.  C.  606  (holding 
that  in  a  suit  fn  the  federal  circuit 
court  on  a  Joint  contract,  where  only 
part  of  defendants  are  found  within 
the  district  and  served  with  process. 
It  Is  not  a  good  plea  In  abatement 
that  the  other  defendant  is  a  citizen 
of  another  district). 

S7.  STUe'RS  obanfTed  bv  oodSa  and 
prFCtlcc  acts  see  Ipfra  I  B71. 

68.  Jnriadlotlon,  of  nbjeot  matter 
see  supra  R  26. 

.  ^9.  Schofleld  v,  Palmeil'  1S4  F"*!. 
75S :  Hurst  V.  Everett.  21  Ffd.  218. 
And  see  cases  In  following  note. 

GO.  V.  8.— WIckllfTe  v.  Owlnea.  17 
How.  47.  15  li.  ed.  44  ;  Barry  v.  Foyles, 
1  "Ppt.  311.  7  L.  ed.  167;  Marshall  v. 
Ottn.  69  Fed.  249 :  Pierce  v.  Feagnns. 
89  F«M1.  687 :  U.  S.  v.  American  Belt 
Telenhone  Co.,  S9  Fed.  17 ;  Hoyt  v. 
WrK^t.  4  Fed.  168,  1  MeCrary  180.  2 
McCran'  222;  Van  Antwerp  v.  Ku!- 
biird.  28  F.  Cas.  No.  18,826,  7  Blatchf. 
426. 

Ala. — Blankenship  t.  Blackwell,  124 
Ala.  866,  27  8  651,  82  AmSR  176  and 
note;  Bell  v.  Allen.  76  Ala.  460  (only 
those  defects  specified  In  the  plea  will 
be  considered) ;  Jordan  v.  Bell,  8  Port. 
S8.  Sea  also  Randolph  v.  Cook,  8  Fort. 
88S. 


Ark. — Melvln  v.  The  General  Shields, 
16  Ark.  207 ;  Borden  v.  Fowler,  14 
Ark.  471 ;  Plranl  v.  Barden,  5  Ark, 
81. 

Conn. — Bishop  v.  Vose,  27  Conn.  1. 
Del. — Mutual  Loan  Assoc.  v.  Tyre, 
81  A  48. 

D.  C. — ^Barbour  v.  Moore.  4  App. 

635. 

Pla.— Bilcki  V.  Cone,  26  Fla.  1,  6 
S  160. 

Ga. — Cooper  v.  RIcketson,  (A.)  80 
SE  217 ;  Gate  City  F.  Ina.  Co.  v. 
Thornton,  6  Ga.  A.  586,  63  SE  638. 

111. — Qreer  v.  Toung,  120  III.  184, 
11  NE  167 ;  Union  Nat.  Bank  v. 
Centrevllle  First  Nat  Bank.  90  111. 
56;  Wallace  v.  Cox.  71  111.  648  ;  Mc- 
Nab  V.  Bennett.  66  111.  167;  Davis  v. 
Taylor,  41  III.  405  ;  HoUoway  v.  Free- 
man. 22  111.  197:  Chicago  v.  Doffy,  117 
111.  A.  261  raJf  218  HI.  242,  75  NE 
9121;  Amberg  v.  Naxditway,  98  HL 
A.  608. 

Ind.— Bally  v.  Schrader,  34  Ind.  260 ; 
Wilson  V.  Poole.  88  Ind.  443;  Ludwick 
V.  Beckamlre.  IB  Ind.  198;  Collins  V. 
Nichols.  7  Ind.  447. 

Iowa. — Punk  v.  Israel,  S  Iowa  438. 

Kan. — Bliss  v.  Bumes,  McC.  91. 

Ky. — Kenton  Ins.  Co.  v.  Downs,  90 
Ky.  236.  13  SW  882.  12  KyL  116; 
Anderson  v.  Irvine,  11  B.  Mon.  341 ; 
Cabell  V.  Payne,  2  J.  J.  Marsh.  184. 

Me. — Stewart  v.  Smith,  98  Me.  104, 
56  A  401 ;  Abbott  v.  Cha.se.  75  Me.  83  ; 
Stephenson  v.  Davis,  56  Me.  73 ;  North 
Bank  v.  Brown,  50  Me.  214,  79  AmD 
609 :  Badger  v.  Towle,  48  Me.  20 ; 
Kellar  v.  Savage,  20  Me.  199;  Vose 
V.  Manly,  19  Me.  331. 

Mass. — Silver  v.  Graves.  210  Mass. 
26,  95  NE  948  :  Johnson  v.  Carr.  210 
Mass.  1.  96  NE  966;  Day  v.  Floyd. 
ISO  Mass.  488  ;  Smith  v.  Carney,  127 
Mass.  179;  Crosby  v.  Harripon.  116 
Mass.  114;  Lincoln  v.  Taunton  Copper 
Mfg.  Co.,  11  Cush.  440;  Amidown  v. 
Peck,  11  Mete.  467;  Simonds  v.  Par- 
ker. 1  Mete  508 ;  Nye  v.  LlBComlje, 
21  Pick.  263 ;  Blood  v.  Harrington.  8 
Pick.  552  ;  Guild  v.  Richardson,  6  Pick. 
364  ;  Sewall  v.  liCe.  9  Mass.  368. 

Mich.— Webb  v.  Mann.  3  Mich.  139. 

Miss.— Moore  v.  Knox.  46  Miss.  602  : 
Commercial  Bank  V.  Thompson.  16 
Mtsa  448 :  Lanier  v.  Trlgff,  14  Miss. 
641.  46  AmD  898.  , 

Mo. — Montgomery  v.  Tipton,  1  Mo. 
446. 

N.  H.— Bishop  V.  Silver  Lake  Mln. 
Co..  62  N.  H.  466  ;  Christian  Educa- 
tional Soc.  V.  Vamey.  64  N.  H.  376 ; 
Kempton  v.  Sullivan  Sav.  Inst.,  58  N. 
H.  581;  Lang  v.  WhldJen,  2  N.  H. 
435. 

N.  J. — Cowell  V.  Orford,  6  N.  J.  L. 
432 

N,  M. — Butterfleld'a  Overland  Dis- 
patch Co.  V.  Wedeles,  1  N.  M.  628. 

N.  C. — McLean  v.  McDugald,  53  N. 
C.  383 ;  Whlcket  v.  Roberts,  32  N.  C. 
486;  Killlan  v.  Fulbrlght,  25  N.  C. 
9 ;  State  Bank  v.  Davenport.  19  N.  C. 
46:  Allison  v.  Hancock,  13  N.  C.  296; 
Sheppard  v.  Briggs,  9  N.  C.  369. 

Or.— Lassas  v.  McCarty.  47  Or.  474, 
84  P  76 ;  McClung  v.  McPherson,  47 
Or.  73,  81  P  667.  8fe  P  18. 

Pa. — Lyons  v.  MlUer,  4  Berg,  ft  R. 


279  :  Immel  v.  Herb,  54  Pa.  Super.  211; 
Machette  v,  Musgrave,  1  Phila.  186. 

R.  I. — Russia  Cement  Co.  v.  Whit- 
marsh,  67  A  450  ;  Wedver  Coal,  etc, 
Co.  v.  Rhode  Island  Co-operative  Coal 
Co.,  27  R  I.   194,  61  A  426. 

S.  C. — ComstocK  V.  Alexander,  29 
S.  C.  L.  274  ;  State  Treasurers  v. 
Wiggins,  12  S.  C.  L  568. 

Tenri. — ^Peters  v.  Neely,  18  Lea  276 ; 
Kendrick  v.  Davis,  3  Coldw.  524 ;  Agee 
V.  Dement,  1  Humphr.  332 ;  Grove  v, 
Campbell.  9  Terg.  7 ;  Posey  v.  McCub- 
blns,  6  Yerg.  285. 

Tex. — Cooke  v.  Thomhlll.  16  Tex. 
177. 

Vt.— Bliss  v.  Smith,  42  Vt.  198; 
Barrows  v.  McGowan,  39  Vt  238 ; 
Connecticut  etc.,  Rivers  R.  Co.  v. 
Bailey.  24  Vt.  465,  68  AmD  181. 

Va.— -Guarantee  Go.  of  North  Amer- 
ica V.  Lynchburg  First  Nat  Bank, 
96  Va.    480,    28    SE  909. 

W.  Va. — Mlddleton  v.  White.  6  W. 
Va.  672  ;  Valley  Bank  v.  Berkeley 
Bank,  8  W.  Va.  386  ;  Valley  Bank 
V.  Gettinger.  3  W.  Vs.  309. 

Wis.—Bandall 'V.  Lonstorf.  126  Wla 
147.  105  NW  663.  3  LRANS  470,  5 
AnnCas  371 ;  Johannes  v.  Toungs,  48 
Wis.  101.  4  NW  32 :  Plath  V.  Brauns- 
dorfr,  40  Wis.  107;  Milwaukee  County 
v.  Hackett  21  ■mB,  618. 

Eng. — Cabell  v.  Vaughaa,  1  Saund. 
291.  86  Reprint  389  :  Addison  v. 
Overend,  6  T.  R.  766.  101  Reprint  816. 

-See  also  supra  |i  28,  161,  218.  286. 

61.  U.  a— Hurst  V.  Everett  21  Fed. 
218. 

Ala.— Watts  v.  Gayle,  20  Ala.  817. 

Ga. — Cooper  v.  Rocketson,  (A.)  80 
SE  217  :  Wallace  v.  Southern  Express 
Co.,  7  Ga.  A.  565.  67  SE  694. 

Ky,— Moore  v.  Sheppard,  l  Mete.  97, 

Me. — Richmond  v.  Toothaker,  69  Me. 
461. 

N.  J.— Smith  V.  Miller,  49  N.  J.  L. 
621.  IS  A  89. 

N.  T. — ^Whltaker  v.  Toung,  8  Cow. 
669. 

Pa. — Pittsburg,  etc.,  R.  Co.  v.  Mt 
Pleasant,  etc.,  R.  Co.,  76  Pa.  481. 

Vt.— Needham  v.  Heath.  17  Vt  223. 

And  see  supra  ||  29,  161.  218.  see 
generally  Pleading  [81  Cyc  871,  288 
et  seq]. 

es.   See  Infra  |  678. 

63.  Adams  v.  Lelud,  7  Pick. 
(Mass.)  62. 

64.  Gillespie  v.  Redmond,  18  Tex. 
9  (holding  that  where  a  cause  was 
Improperly  entitled  on  the  docket,  and 
a  petition  for  a  scire  facias  to  make 
the  administrator  of  the  deceased  de- 
fendant a  party  described  the  cause 
as  it  should  have  been  entitled,  a  plea 
In  abatement  to  the  scire  facias  that 
no  such  suit  as  that  described  was 
pending  In  court  would  not  lie). 

65.  Bettes  v.  Brower,  184  Fed.  342; 
Lewis  Blind  SUtch  Co.  v.  Arbetter 
Felling  Mach.iCa,  181  Fed.  674;  Mu- 
nicipal Inv.  Co.  V,  Gardiner,  62  Fed. 
964;  Kendrick  v.  Whitfleld,  20  Ga. 
879 :  Varlck  v.  Dodge,  9  Paige  (N.  Y.) 
149.  See  also  supra  I  29.  161.  218. 
See  generally  Equity  [16  Cyc  261  et 

M.  U.  S.— Livingston  v.  Story,  11 
Pet  861,  9  L.  ed.  746;  Pierce  v. 
Feagans,  89  Fed.  687;  U.  S.  v.  OH- 
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f$  571]    c  Bnle  Under  Codes  and  Practice 

litts.  In  some  jurisdictions  the  statutes  do  not 
change  tlie  common-law  requirement  of  a  plea  in 
abatement."  In  the  code  states,  however,  as  a 
general  mle,  and  under  the  practice  acts  in  some 
of  tbe  other  states,  pleas  in  abatement  as  such  have 
been  abolished,  and  matter  which  at  common  law 
vas  interposed  by  them  is  allowed  to  be  taken,  ad- 
vanta^  of  by  demurrer  when  it  appears  on  the 
face  of  the  complaint,  and  by  answer  when  it  does 
not  so  ajqpear,  and  it  is  usually  provided  that  if  the 


objection  is  not^taken  either  by  demurrer  or  by 
answer  it  is  waived."*  '    ,  ~ 

[$  572]  d.  When  Presented  by  Motion."*  It  is 
the  common-law  rule  that  when  plaintiff  falsifies 
his  writ  by  his  own  confession,  or  the  matter 
appears  on  the  face  of  the  record,  the  writ  may  be 
abated  without  a  plea  in  abatement;  and  in^most 
states  where  matter  in  abatement  appears  on  the 
face  of  the  record  defendant  may  take  advantage 
of  it  by  motion."  And  in  some  states  certain  de- 
fects and  objeetions  in  abatement  not  apparent  on 


lesple,  fl  Fed.  803 ;  Chapman  v.  School 
Dist.,  5  F.  Cas.  No.  2,607,  Ueady 
108;  Pond  V.  Vennont  Valley  R.  Co., 
19  F.  Cas.  No.  ll,2o5,  12  Blatchf. 
280.  See  also  Bottom  v.  National  R. 
BUig..  etc.,  Assoc.,  123   Fed.  744, 

Ala. — Campbell  v.  Crawford.  CS  Ala. 
392;  .St  Marys  Bank  v.  St  John,  26 
Ala.  S66. 

111. — E^Rierson  v.  Western  Union  R. 
Co.,  75  111.  176 ;  Kimball  v.  Walker, 
30  III.  482  ;  Clarb  v.  Evans,  138  III. 

A.  56. 

.Mich. — Snook  V,  Pearsall,  96  Mich. 
534.  55  NW  469. 
Miss. — Qriffln    v.    Lovell,    42  Miss. 

m. 

Afo. — Ulrlcl  V.  Papin,  11  Mo.  42. 
N.  Y.— Hathaway  v.  Scott,  11  Paige 
ITS  (plea  or  answer) ;  Cummins  v. 
Bennett  8  Pafge  79. 

Tenn.— Shelby  v,  Johnson,  7  Humphr. 
503.  Under  Code  I  4309,  providing- 
that  the  jurisdiction  of  the  court  of 
chancery  in  whlchi  the  suit  la  brought 
ran  be  resisted  only  by  a  plea  In 
abfttement.  demurrer,  or  motion  to  dis- 
miss, objection  to  the  Jurladlctlon 
Is  DOC  available  by  answer.  Boyd 
r.  Uortin.  9  Helek.  882.  Compare 
however  Connell  v,  Fui^ason.  S  Coldw. 
5«1  (to  the  effect  that  a  plea  of  an- 
other suit  pending  may  be  Incorporated 
In  tbe  answer). 

Vt— Hoyt  V.  Hoyt,  68  Vt  538,  S 
A  318:  Battel!  t.  Matot,  68  Vt.  271, 
S  A  479 :  Bellows  Falls  Bank  t.  Rut- 
land, etc.,  R.  Co.,  28  Vt  470. 

W.  Va.— Burlaw  v.  Smith,  68  W.  Va. 
4S8.  6»  SE  909. 

See  also  supra  II  28,  161,  218.  See 
fmierally  Equity  [16  cyc  266  et  seq, 
:ge  et  seq]. 

Pom  nJIIolaaoy  of  ploas  see 

Equity  [Iff  Cyc  288]. 

mubt  maa  tlmo  to  vlMtf  see  Equity 
nrCye  287]. 
67.    See  supra  f  669. 
■k.— 6rld< 

Ark  332 

Cal. — Bemmerly  v.  Woodward.  124 
Cal.  568,  BT  P  561 ;  California  Sav.. 
etc.,  Soc,  V.  Harris,  111  Cal.  133,  43  P 
5!S;  Baldwin  v.  Second  St.  Cable  R. 
Co.,  77  Cal.  890.  19  P  644  ;  Goodhue 
r.  Khjg,  65  Cal.  877;  McCreery  v. 
Everdlng,  54  Cal.  168;  Trenor  v.  Cen- 
tral Pac  R.  Co..  60  Cal.  222 ;  Wals- 
worth  V.  Johnson,  41  Cal.  61 ;  Welah 
V  Kirkpatrlck.  SO  Cal.  202,  89  AmD 
85;  Doll  V.  Fteller,  16  Cal.  482  :  Cali- 
fonila  Steam  Nov.  Co.  v.  Wright,  8 
Cal.  585. 

Colo. — ^Watson  v,  Lemen,  9  Colo.  200, 
11  P  88 :  Davis  v.  Wannamaker.  2 
Colo.  687. 

Conn.~o.  Mr.  WllllamB  Co.  v.  Malrs, 
7!  Conn.  480.   44  A  729. 

Ind.— Pittsburgh,  eta,  R.  Co.  v. 
Schmuck,  103  NE  326 ;  Laporte  v. 
flwtt,  166  Ind.  78,  76  NB  878 ;  Eel 
RlTer  R.  Co.  v.  State,  143  Ind.  231, 
<!  N'E  MT:  Bass  Fdy.,  etc..  Works  v. 
Parke  County,  116  Ind.  234,  17  XE 
in:  Curtis  V.  Qoodlng,  99  Ind.  45; 
'Wlkox  T.  Moudy,  82  Ind.  219;  Toledo, 
etc..  R  Co.  V.  Ullllgan,  62  Ind.  606  ; 
Johnson  v.  Mllleii_47  Ind.  876,  17  AmR 
tM;  Kelser  v.  Tandes,  46  Ind.  174; 
Va4e  7.  State,  87  Ind.  180 :  Keller  v. 
Miller.  17  Ind.  20« ;  Raffan  v.  Haynea. 
10  Ind.  348;  BImel  v.  Boyd.  (A.)  101 
SE  (57  (holding  that  a  demurrer  for 
deTeet  (rf  parties  defendant  can  only 
reach  a  defect  apparent  on  the  com- 
lilatU,  and  t>  tberaore  nroperly  over- 
nded  where  the  oomplamt  U  no  way 

nc.  J-— Ml 


...  supi._  .   

68.  Ark.— ^Irlder  v.   Apperson.  82 


shows  that  the  missing  party  Is  In 
any  way  connected  with  the  cause  of 
action)  ;  Indianapolis  St.  R.  Co.  v. 
Seerley,,36  Ind.  A.  467,  72  NB  169, 
1034. 

Iowa. — M«unch  v.  Breltenbach,  41 
Iowa  527 :  Rawson  v.  Ouiberson,  6 
Iowa  507. 

Kan. — Burton  v.  Cochran,  6  Kan. 
A.  608.  47  P  669  ;  Bliss  v.  Bumes, 
MpC.  91. 

Ky. — Moore  v.  Sheppard,  1  Mete. 
97 ;  Grant  v.  Tams,  7  T.  B.  Mon.  218. 

Mo. — Warder  v.  Henry,  117  Mo.  630, 
23  SW  776 ;  Kansas  City  T.  M.  C.  A. 
v.  Dubach.  82  Mo.  475  ;  Bemecker  v. 
Millar,  44  Mo.  102 ;  Curfman  v.  Mary- 
land Fidelity,  etc.,  Co..  167  Mo.  A. 
507.  152  SW  120;  Michelln  Tire  Co.  v. 
Webb,  143  Mo.  A.  679,  127  SW  948  ; 
Bamett  v.  Colonial  Hotel  BIdg.  Co., 
137  Mo.  A.  686.  UO  SW  471;  Ran- 
dolph V.  Hannibal,  etc,  R.  Co..  18  Mo. 
A.  609. 

Mont — Clark  v.  Oregon  Short  Line 
R  Co.,  29  Mont.  317.  74  P  734;  Wetz- 
stein  V,  Boston,  etc..  Cons.  Copper,  etc., 
Uln.  Co.,  28  Mont  461.  72  P  866. 

Nebr.— -Barry  v.  Wachosky,  fi7  Nebr. 
684.  77  NW  1080;  Kyd  V.  Cortland 
Erch.  Bank,  66  Nebr.  657,  76  NW 
1068;  Burilngton  VolunUry  Reli^ 
Dept.  T.  Moore,  68  Nebr.  719,  78  NW 
15:  Herbert  v.  Wortendyke^  49  Nebr. 
182.  68  NW  860:  Hurlburt  v.  Palmer, 
39  Nebr.  168.  67  NW  1019:  Hall  T. 
Strode.  19  Nebr.  668.  28  NW  812.  _ 

N.  T.— Styles  v.  Fuller,  101  N.  T. 
622,  4  NE  848  ;  Wright  v.  Maseras, 
66  Barb.  521 ;  Blahop  v.  Bishop,  80 
N.  T.  Super.  194 ;  Christy  v.  Llbby. 
2  Daly  418,  5  AbbPrNS  192;  Jackson 
V.  Whedon,  1  E.  D.  Smith  141 :  An- 
sorge  V.  Kaiser.  3  NTS  785,  22 
AbbNCas  305 ;  Peck  v,  Klrtz,  15  NTSt 
598  raff  113  N.  T.  222.  21  NE  1801; 
Hammond  v.  Elarle,  58  HowPr  427  ; 
Homfager  v.  Homfager.  6  HowPr  279  ; 
Krower  v.  Reynolds,  19  NYWklyDIg 
388  [rev  on  other  grounds  99  N.  7. 
2461.  And  see  Draper  v.  Sprlngport, 
16  Fed.  S18  (constminff  the  New  Tork 
code). 

N.  C. — Alexander  V.  Norwood,  118 
N.  C.  881.  24  SE  119 :  Curtis  v.  Pied- 
mont Lumber,  etc..  Co..  109  N.  C.  401, 
13  SE  944 ;  Montague  v.  Brown,  104 
N.  C.  161.  10  SB  186;  Blackwell  v. 
Dlbbrell.  108  N.  C.  270,  9  SB  192; 
Sliver  Valley  Min.  Co.  v.  Baltimore. 
Gold,  etc.»  Mln.,  etc.,  Co.,  99  N.  C' 
446.  6  SE  735  ;  Hawkins  v.  Hutrhes, 
87  N.  C.  115;  Smith  v.  Moore,  79  N. 
C.  82 ;  Flack  v.  Dawson,  69  N.  C.  42 : 
Charlotte  Bank  v.  Brltton.  86  N.  C. 
-866 ;  Harris  v.  Johnson,  66  N.  C.  478. 

Oh.— Allen  V.  Miller,  11  Oh.  St.  874; 
Smith  V.  Smlttu_10  Oh.  Dec  (Reprint) 
494.   II  Cincl&ul  296. 

Okl.— Sweet  v.  Crane,  184  P  1112. 

Or. — In  re  Morgan.  46  Or.  288,  77 
P  60S.  78  P  1029;  Flore  V.  Ladd,  29 
Or.  628,  46  P  144  ;  Crane  v.  Larsen. 
16  Or.  346.  16  P  326. 

S.  C. — Duncan  v.  Duncan,  98  S.  C. 
487.  7*  SE  1099 ;  Duke  v.  Postal  Tel. 
Cable  Co.,  71  S.  C.  96.  50  SB  675  (ob- 
jection cannot  be  taken  by  oral  de- 
murrer at  trial)  ;  Dawklns  v.  Mathts, 
47  S.  C.  64.  24  SE  990. 

Tex. — Bigham  v.  Talbot  61  Tfex. 
450 ;  Johnson  v.  Price,  2  Tex.  A.  Civ. 
Cas.  «  766. 

Utah. — Clayton  v.  Dlnwoodey,  33 
Utah  261.  98  P  728,  14  AnnCas  926. 

Wis.— Vincent  t.  Starks.  4S  wis. 
468 ;  Dutoher  v.  Dntdter.  S9  WU.  661 ; 


Molr  V.  Dodson.  14  Wis.  279  ;  Millett 
v.  Hayford,  1  Wis.  401. 

See  also  Infra  I  577  ;  supra  fif  80, 
161.  218. 

69.  Motion  to  dismiss  see  generally 
Dtsmissal  and  Nonsuit  [14  Cyc  431 
et  seqj. 

70.  U.  S.— Lewis  Blind  Stitch  Co. 
V.  Arbetter  Felling  Mach.  Co..  181  Fed. 
874  ;  U  S.  V.  American  Bell  Tel.  Co., 
89  Fed.  17:  Walker  v.  Flint,  7  Fed. 
486.  2  McC^rary  S41. 

Ala. — Blankenshlp  v.  BlackwelL  124 
Ala.  866,  87  S  B61.  88  AmSR  176  and 
note. 

Colo. — Western  Union  Tel.  Co.  v. 
Claymore,  2  Colo.  32. 

Conn. — Tweedy  v.  Jarvls,  27  Conn. 
47 :  Blahop  v.  Vose,  27  Conn.  1 ;  Case 
V.  Hiuophrey,  6  Conn.  140, 

Fla. — Campbell  v.  Chaffee,  6  Fla.  724. 

Oa. — Central  R.,  etc.,  Co.  v.  Cole- 
man, 88  Oa  294.  14  SE  882. 

111.— Greer  v.  Young.  120  III.  184.  11 
NE  167 ;  Holton  v.  Daly,  106  111.  131 ; 
Holloway  v.  Freeman,  22  111.  197. 

Iowa — "Funk  v.  Israel,  5  Iowa  438. 

Me. — Mansur  v.  Cofltn,  64  Me.  814 ; 
Badger  v.  Towle,  48  Me.  20 :  Cham- 
berlain V.  Lake.  86  Me.  388  ;  Cook 
V.  Lothrop,  18  Me.  260. 

Md.— Olttlngs  V.  State,  -33  Md.  468; 
Hamilton  V.  State,  82  Md.  848. 

Mass. — Crosby  v.  Harrison,  110 
Masa  114;  Haynes  v.  Saunders,  11 
Cush.  687 ;  Brawn  t.  Webber;  6  Cush. 
660;  Amidown  Peck,  11  Mate  467; 
Stanonds  v.  •Parker,  1  Meto.  608 :  Nye 
V.  Llscombe,  21  Pick  268;  Adams  v. 
Leiand.  7  Pick.  62. 

Mloh.— Jewell  v.  Lamweaox,  89 
Mich.  156. 

N.  H. — Christian  Educational  Soc. 
v.  Vamey.  64  N.  H.  876;  Kempton 
V.  Sullivan  Sav.  Inst,  58  N.  H.  681 ; 
Crawford  v.  Crawford.  44  N.  H.  428. 

Oh. — Craig  v.  Toledo,  etc.  R.  Co.,  8 
OhSACP  146.  2  OhNP  64. 

Tenn. — Padgett  v.  Ducktown^  Sul- 
phur, etc.  Co.,  97  Tenn.  690,  37  SW 
698 ;  Wllley  v.  Rolrden,  2  Baxt.  227  ; 
Armstrong  v.  Harrison,  I  Head  379. 

Vt. — Gustin  V.  Carpenter.  61  Vt.  685; 
Bent  V.  Bent  48  Vt  42 ;  Bliss  v.  Smith, 
42  Vt.  198 :  Barrows  v.  McGowan,  39 
Vt  238:  Howard  v.  Walker,  39  Vt 
168;  Bennett  v.  Allen,  30  Vt  684; 
Washburn  v.  Hammond.  35  Vt  648  ; 
Ferris  v,  Ferris.  26  Vt.  100 ;  Connecti- 
cut etc,  R.  Co.  V.  Bailey,  24  Vt.  465. 
68  AmD  181 ;  Bliss  v.  Connecticut, 
etc,  R.  Co..  24  Vt  428 ;  Culver  v. 
Balch.  23  Vt.  618 ;  Waterford  Over- 
seers of  Poor  v.  Brookfleld  Overseers 
of  Poor,  2  Vt  200. 

Va — Hilton  v.  Consumers'  Can  Co., 
103  Va  255.  48  SE  399;  Mantz  v. 
Hendley,  2  Hen.  &  M.  (12  Va)  312. 

See  also  supra   |f   31.  151,  218. 

[a]  Defects  in  attaohment  writ  or 
bond, — ^In  attachment  proceedings,  de- 
fectB  in  the  writ  or  apparent  on  the 
face  of  the  affidavit  or  bond  may  be 
raised  by  motion  to  quash  or  vacate. 
Blankenshlp  t.  Blackwell,  124  Ala 
.356,  27  9  561.  82  AmSR  176  and 
note ;  Melvln  v.  The  General  Shields, 
15  Ark.  207. 

[b1  VaUvM  to  taka  Uma  Im  M- 
ptorm.— An  objection  -io  the  main- 
tenance of  an  actitm  of  replevin  on 
the  ground  that  the  sherUT  serving  the 
writ  of  replevin  did  not  take  a.  bond 
from  plaintiff  may  be  lnterp(»ed  by 
a  motion  to  dismiss,  since  such  fact 
appears  from  the  record.  Bent  v. 
Bent  48  Vt  it. 
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the  face  of  the  record  have  heCn  allowed  to  be 
raised  by  motion  supported'  by  affidavits  and  oral 
evidence/^  According  to  the  great  weight  of  au- 
thority, however,  a  plea  or  answer  in  abatement  is 
necessary  in  such  ease  and  the  objection  cannot  be 
reached  by  motion." 

[$  573]*  2.  Oronnds  Arising  SnbseQuent  to 
Commencement  of  Action.  ,  Matter  constituting  a 
ground  for  the  abatement  of  an  action  arising  sub- 
sequent to  the  interposition  of  a  plea  in  bar  may 
and  generally  must  be  pleaded  by  a  plea  in  abate- 
ment puis  darrein  continuance,  or  a  plea  in  the 


71.  See  Bupra  it  80,  ISl,  218. 

72.  Ga. — Central  R.,  etc.,  Co.  v. 
Culeman,  88  Qa.  2E)4,  14  SE  382. 

Ill, — McNab  V.  Bennett.  66  Hi.  1B7  ; 
Farmers'  etc,  Ins.  Co.  v.  Buckles,  49 
111.  482. 

Ind. — Collins  v.  Nichols,  7  Ind.  447. 

Me.— Badger  v.  Towle,  48  Me.  20. 

Maso.— Johnson  v.  Carr.  210  Mass. 
1.  95  NB  966:  Lincoln  v.  Taunton 
Copper  Mfg.  Co.,  11  Gush,  440  ;  Ami- 
down  V.  Peck,  11  Mete.  467;  Nye  v. 
Uscombe.  21  Pick.  268. 

Vt— Bliss  V.  Smith,  42  Vt  188 ; 
Barrows  v.  McQowan,  S9  VL  288 ; 
Connecticut,  etc..  Kivers  R.  Co.  -v. 
Bailey,  24  Vt.  465.  58  AmD  181. 

Va. — Hilton  V.  Conaumers*  Can  Co., 
103  Va.  266,  48  SB  899. 

And  see  other  cases  supra  I  669. 
See  also  Dismissal  and  Nonsuit  [14 
Cyc  481  et  seq]. 

73.  U.  S.— Thompson  v.  U.  S.,  103 
U.  S.  480,  26  L.  ed.  621;  Beaton  v. 
Lynn,  5  Pet.  224.  8  ii.  ed.  105 ;  Ber- 
liner Gramophone  Co.  v.  Seaman,  Hi 
Fed.  679 :  Good  v.  Davis,  10  F.  Cas. 
No.  B,630a,  HemMt.  IS'. 

Oa.— Mott  V.  Hall.  41  Ga.  117; 
Bowes  V.  Chester.  88  Oa.  88.  ^  ^, 

111.— Straight  V.  Hanchett,  28  ni. 
■A.  684.  ^  „ 

Ind.— Kokomo  City  St  R.  y. 
PittsburKh,  eta,  R.  Co..  26  Ind.  A. 
886.  68  NB  211. 

Ky. — Oalnes  v.  Conn,  2  Dana  231. 

U& — Leavltt  v.  Harpsavell  School 
Dlat.  No.  19.  78  Me.  674,  7  A  600. 

Md. — ^Touiw  V.  Citizens'  Bank,  31 
Md.  6f;  Badtbach  v.  Bayley.  28  Md. 
492 :  IT.  a  Bank  v.  Merchants*  Bank, 
7  Gill  416 ;  Chapman  v.  DavtR  4  Gill 
166 ;  Semmea  v.  Naylor,  12  Olll  ft  J. 
868 ;  Agnew  V.  Geityaburr  Bank,  2 
Harr.  ft  G.  478.  _ 

Mich.— Jennlnita  v.  Dockham,  98 
Mich.  253.  68  NW  66 ;  Orossllght  v, 
Crlsup.  68  Mich.  581,  26  NW  BOB. 

Miss. — Simmons  v.  Thomas,  43  Miss. 
81,  6  AmR  470  :  Planters"  Bank  v. 
Sharp,  12  Mfas.  17. 

N.  T. — Ressequle  v.  Brownaon.  4, 
Barb.  641.  .  „ 

Pa. — Hostetter  v.  Kaufman.  11  Serg. 
ft  R.  146  ;  Wilson  v.  Hamilton,  4  Serg. 
ft  R  238 ;  Logan  v.  Pennaylvanla  Tel. 
Co.,  40  Pa.  Super.  644  ;  Lacroix  v. 
Macquart,  1  Miles  42. 

Tenn. — Tancey  v.  Marriott,  1  Sneed 
28. 

Va. — Bradley  v.  Welch.  1  Munf.  (IB 
Va.)  284 :  Hunt  v.  Wilkinson,  2  Call 
(6  Va.)  49.  1  AmD  BS4. 
'  Vleaa  pw>  Oanraln  eontlnwanoa  see 
generally  Pleading  [81  Cyc  488  et 
seq]. 

[al  ZUnatratloBa^d)  Thus  In  a 
mandamus  proceeding  to  compel  a 
township  clerk  to  perform  an  official 
duty,  where  defendant  pleaded  in  his 
answer  that  he  had  resigned  the  office 
before  process  was  served  on  him,  and 
at  the  trial  offered  evidence  that  a 
successor  to  him  in  the  Office  had  been, 
appointed,  It  was  held  that  the  evi- 
dence was  properly  rejected  because 
such  appointment  had  not  been  set  up 
by  plea  puis  darrein  continuance. 
Thompson  v.  U.  S.,  103  U.  S.  480,  26 
L.  ed.  521.  (2)  And  if  a  disability 
of  plaintiff  to  sue  arises  during  the 
pendency  of  the  action,  it  must  be 
pleaded  by  plea  puis  darrein  con- 
tinuance, and  If  not  so  pleaded  It  is 


waived.    Yeatoa  v.  Lynn,  6  Pet. 
S.)  284.  8  L.  ed.  106. 

[bj    Sabmlsslon  to  arbittatten^A 

plea  in  abatement  puis  darrein  con- 
tinuance is  the  proper  mode  of  taking 
advantage  of  an  agreement  to  submit 
to  arbitration  the  matters  of  contro- 
versy In  a  suit  entered  into  aiter  Issue 
Joined.  Ressequle  v.  Brownaon,  4 
Barb.  (N.  Y.)  541. 

74.  U.  S. — Whittemore  v.  Malcom- 
son,  28  Fed.  606 ;  Adams  v.  White,  1 
P.  Cas.  No.  6«,  2  PIttsb.  <Pa.)  21. 

Ala. — Nabors  v.  Nabors,  2  Port.  162. 

Ark. — Brown  v.  Bickle,  7  Arlc  410 ; 
Clark  v.  Gibson,  2  Ark.  109. 

Colo. — NlchoHs  V.  Barrlck,  27  Colo. 
432,  42  P  202 ;  Atchl&on,  etc,  R.  Co. 
V.   Lnjan,    6   Colo.  338. 

Conn. — Stiles  v.  Homer.  21  Conn. 
507  :  Smith  V.  State.  19  Conn.  493. 

Fla. — Williams  v.  Hoseiey,  2  Fla.  804. 

Ga. — Mays  v.  Taylor.  7  Ga.  238 ; 
LInam  v.  Anderson,  1 2  Oa.  A.  736, 
78  SB  424. 

HI.— Lamb  v.  Chicago.  219  Bl.  229, 
76  NB  S48 :  Mason,  etc..  Special  Drain. 
Dist.  V.  Griffin,  134  III.  330.  26  NB 
996:  Fisher  v.  Cook,  126  111.  280,  17 
NB  768  ;  Greer  v.  Young,  120  111,  184, 
11  NE  167 :  Holloway  v.  Freeman,  22 
111.  197  ;  Bddy  V.  Brady,  1«  ni.  806 ; 
Wilson  V.  Nettleton,  12  111.  61;  Conley 
v.  Good,  1  III.  136;  Grand  Lodge  I. 
O.  P.  a.  I.  V.  Ohnsteln,  110  III.  A. 
312 ;  Hanna  v.  Drovers'  Nat.  Bank, 
92  ni.  A.  611  [aff  194  111.  262,  62  NE 
666] :  Oottschalk  v.  Jarmuth,  69  III. 
A.  628;  Grand  Lodge  B.  L.  F.  v. 
Cramer,  60  HI  A.  212  [aff  164  lit. 
9,  46  NB  185]:  Callander  v.  Gates.  45 
III.  A.  8T4;  mmvr  v.  Bauer.  «  BL 
A.  887. 

Ind. — Pittsburgh,  ate..  R.  Co.  v. 
Schmuck.  108  NB  886;  Collins  v. 
Nichols.  7  Ind.  447. 

Ky.— Wl<*LlIfr6  V.  Carroll.  14  B.  Mon. 
169. 

La. — Kobblns  t.  Martin,  48  La.  Ann. 
488.  9  S  108 :  Mason  v.  Layton.  88 
La.  A,nn.  675  ;  Smith  v.  Braun,  87  La, 
Ann.  225  ;  Chaffe  v.  Ludellng.  84  La. 
Ann.  962;  Saloy  v.  New  Orleans.  38 
La.  Ann.  79 ;  Tupery  v.  Edmondson. 
32  La.  Ann.  1146;  Jennings  v.  Vickers, 
31  La.  Ann.  679;  Phlpps  v.  Bnodgrasa, 
31  La^  Ann.  88 :  Wilson  v.  Benjamin, 
26  La.  Ann.  587 :  Lewis  v.  Homer,  23 
La.  Ann.  264 :  Wells  v.  Wells,  28  La. 
Ann.  224 ;  Silllman  v.  Mills,  23  l,a. 
Ann.  206 ;  Beyrls  v.  Spor.  22  La.  Ann. 
16 :  Taylor  v.  Lttteli.  21  La.  Ann.  666  ; 
Sllvemagle  v.  Pluker.  21  La.  Ann.  188  ; 
Pcnnlston  v.  Jefferson.  18  La.  Ann. 
168;  Dejona  v.  The  Osceola,  17  La. 
Ann.  277;  Pecquet  v.  Pecquet.  17  La. 
Ann.  204  ;  Polar  Star  Lodge  No.  1  v. 
Polar  Star  Lodge  No.  1,  16  La.  Ann. 
53 :  White  v.  Gleason,  16  La.  Ann. 
479  :  McDonogh  v,  Gordon,  10  La.  Ann. 
794  ;  Parker  v,  Moore,  2  La.  Ann. 
1017 ;  Benedict  v.  Williams,  4  Rob. 
392;  t^eds  v.  Debuys.  4  Rob.  257  ; 
Long  V.  LonK.  3  Rob.  108 :  Dwlght  v. 
Linton.  3  Rob.  67 ;  Magee  v.  Dunbar, 
10  La.  646  :  Howard  v.  The  Columbia, 
1  La.  417. 

He.~«tewart  v.  Smith,  98  Me.  104. 
66  A  401 :  Brown  v.  Nourse,  55  Me. 
230,  82  AmD  683  ;  Webb  v.  Goddard, 
4S  Me.  606;  Greely  v.  Currier,  39 -Me. 
516  ;  Newbegin  v.  Langley.  39  Me.  200, 
63  AmD  812 ;  Thayer  v.  Comstock.  39 
Me.  140;  SUte  Bank  v.  Hervey,  21 
Me.  88. 


nature  thereof,  or  a  i^p(demeDtal  answer  unda 
the  codes.^' 

H  574]  E.  Time  and  Order  of  Fresentatioa 
uid  Waivei  in  Oeaenl— 1.  Orounds  Tiyffitine  at 
Oommencement  of  Action— a.  General  Bnle.  It  is 
the  well  settled  general  rule  that  matter  going  merely 
in  abatement  of  an  action  must  be  presented  by  plea 
in  abatement  or  other  jproper  objection  at  the  first 
opportunity  and  in  limme  litis,  and  will  be  waived 
by  laches." 

575]    b.  After  Fleading  to  the  Merits— (1) 
Common-Law  Bnle.  At  common  law,  and  under  stat- 

(U.      Md.— Spencer  t.  Patten,  84  Hd.  414, 

86  A  1097. 


Mass. — Cole  v.  Ackerman,  7  Gray 
40 ;  Joyner  v.  Egremont  School  DIsL 
No.  3.  3  Cush.  667 ;  Robblns  v.  Hay- 
ward,  16  Mass.  624. 

N.  H.— Bedford  v.  Rice,  68  N.  H. 
227 

N.  T. — Zabriskie  v.  Smith,  13  N.  T. 
822,  64  AmD  661. 

N.  C— Hawkins  v.  Hughes,  87  N.  C. 
116. 

Pa. — Boyle's  Lunacy.  20  Pa,  Super. 
1 :  Insurance  Co.  v.  Mlcbener,  4 
WklyNC  462. 

Tenn.— Childress  v.  Nashville,  8 
Sneed  347. 

Tex. — York  v.  Gregg,  9  Tex.  8B; 
Harvey  v.  Provident  Inv.  Co.  (Civ. 
A.)  166  SW  1127;  Gulf,  etc.,  R  Co. 
V.  Weddington.  31  Tex.  Civ.  A.  235,  71 
SW  780  ;  Halbert  v.  San  Saba  SprlnKs 
Land,  etc..  Assoc.,  (Civ.  A.)  34  SW 
636. 

Vt— Holdrldge  V.  Holdridgt  63  Vl 
646;  Wilder  v.  Stafford,  80  Vt  898: 
Wheelock  v.  Sears.  19  Vt  668. 

Wis. — Jones  V.  Foster,  67  Wis.  298, 
30  NW  697. 

And  see  the  other  cases  dted  in  the 
sections  following. 

Time  llmltaa  by  statute  or  rnle  of 
oourt  see  Infra  ij  588,  689. 

[a]  Kaason  m  nisi— This  require- 
ment is  made  as  to  pleas  of  this 
character  in  order  that  plaintiff  may 
not  be  taken  by  surprise  (Winiama  v. 
Moseley,  2  Fla.  304 :  Spencer  v.  Patten, 
84  Md.  414,  86  A  188^)  ;  to  save  the 
time  of  the  courts  from  being  use- 
lessly occupied  and  thereby  to  avoid 
unnecessary  expenditure  of  the  public 
money  In  couK  expenses  (Spencer  v. 
Patten.  84  Md.  414.  35  A  1097);  to 
avoid  imposing  on  the  litigants  them- 
selves the  expenses  of  needless  litiga- 
tion (Beck  v.  Glenn,  69  Ala.  121; 
Stewart  v.  Smith.  98  Me.  104.  66  A 
401 ;  Spencer  v.  Patten,  84  Md.  414. 
36  A  1097  :  Ripley  v.  warren,  2  Pick. 
(Mass.)  594  ;  Hoyt  v.  Hoyt.  58  Vt 
538,  3  A  816)  ;  and  to  guard  against 
the  hazard  of  a  bar  by  the  statute 
of  limitations,  in  the  event  of  an  abate- 
ment of  the  action  on  some  technical 
ground  not  touching  the  merits  (Beck 
v.  Glenn.  69  Ala.  121). 

[b]  In  attaolitaent— -But  It  has 
been  held  that  this  requirement  does 
not  apply  to  attachment  proceedings. 
Wallace  v.  Gallatin  First  Nat  Bank, 
96  Tex.  103,  65  SW  180  Tfoll  Drake  v. 
Brander.  8  Tex.  S53,  and  overr  Hart 
V.  Kanady,  33  Tex.  720].  See  Attach- 
ment 

[c]  In  JasUoes*  conrts. — The  rule 
applies  to  actions  in  justices'  courts. 
Beck  V.  Glenn,  69  Ala.  121;  Noles 
V.  Marable.  60  Ala.  366 :  DodKe  v. 
Peo..  118  III.  491,  1  NE  826:  Conley 
V.  Good.  1  m.  185 :  Otis  V.  Bills.  78 
Me.  78,  8  A  851 ;  West  Tennessee  Asri- 
cultural.  etc..  Assoc.  v.  Madison.  9 
Lea  (Tenn.)  407.  See  generally  Jus- 
tices of  the  Peace  [24  Cyc  661,  &62:|. 

[d]  On  demand  for  Jnxy  trials  — 
But  It  has  been  held  that  where  an 
action  is  brought  tn  an  Inferior  court 
and  a  demand  is  there  made  for  a. 
Jury  trial  for  the  purpose  of  transfer 
of  the  case  to  a  superior  court  for 
trial,  a  plea  In  abatement  may  l>e 
filed  with  such  demand,  and  neither 
is  a  waiver  of  the  other.  Bedford  v. 
XUce^  B8  N.  H.  827. 
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Qtes  vhich  do  not  cbange  the  commoit-law  rule  in 
tiiis  respect,  a  ground  of  abatement  existing  at  the 
commencement  of  the  action  and  not  going  to  the 
jurisdictiou  of  the  court  over  the  subject  matter"* 
jiuist  be  iKresented,  by  plea  or  otherwise,  where  it  is 


not  waived  by  appearance/'  before  pleading  in  bar 
or  otherwise  to  the  merits,  or  it  will  not  be  avail- 
able, pleading  to  the  merits  being  deemed  a  vuver 
thereof." 

After  aflldsTit  of  merits.  The  filing  of  an  affidavit 


75.  ObjMtioa.  to  JnrlaUotlOK  of 
jobjMt  mafetar  see  supra  |  2«. 
n.  WalTW    br    appMnuM*  see 

Infra  I  G7S. 

77.  U.  S. — Baltimore,  etc.,  R.  Co. 
r.  n'ashin^on  Fifth  Baptist  Church, 
137  U.  S.  6«S,  11  set  186,  S4  U  ed. 

Hartog  V.  Memory,  116  U.  S. 
ESS,  S  set  521,  29  L.  ed.  725  ;  Farm- 
liurion  Village  Corp.  v.  PUlsbury,  114 
I*  S.  138,  6  set  807,  29  L.  ed.  114  ; 
Kern  v.  Huldekoper,  103  U.  S.  494,  26 
L.  e<l.  497  ;  Harkness  v.  Hyde,  98  U. 
S.  476,  25  li.  ed.  237;  Baltimore,  etc., 
E.  Co.  V.  Harris,  12  Wall.  65,  20  L.  ed. 
354  ;  Cook  v.  Burnley,  11  Wall.  669, 
2i'  L.  ed,  29  ;  Spencer  v,  Lapsley,  20 
llnw.  264.  15  U  ed.  902  ;  Sheppard  v. 
Graves,  14  How.  506,  14  L.  ed.  518; 
SDiith  V.  Kemochen.  7  How.  198,  12 
L,  ed.  6S6 ;  Society  for  Propagation  of 
Gos-pel  V.  Pawlet,  4  Pet.  480,  7  L.  ed. 
ti;7 ;  U.  S.  V.  Four  Hundred  Twenty- 
lim  Casks  of  Wine,  1  Pet.  547.  7  L. 
eJ.  257;  D'Wolf  v.  Rabaud,  1  Pet.  476. 
T  L.  ed.  227  ;  Minor  v.  Mechanics  Bank, 
I  V^t.  46,  7  L.  ed.  47 ;  Derk  P.  Tonk- 
erman  Co.  v.  Charles  H.  Fuller's  Adv. 
Acencj-,  135  Fed.  614;  Marshall  v. 
Olto.  59  Fed.  249 ;  Hewitt  y.  Story, 
ii  Fed.  IGS ;  Imperial  Refining  Co.  v. 
Wjman.  38  Fed.  674,  3  LHA  603  ; 
Cuthbert  v.  Galloway,  S5  Fed.  466  ; 
Wittemore  v,  Malcomson,  28  Fed.  605  ; 
Oregonian  R.  Co.  v.  Oregon  B.,  etc., 
Co..  23  Fed.  282,  10  Sawy.  464  [rev 
on  other  grounds  130  U.  S.  1,  9  SCt 
109.  32  L.  ed.  8371;  Dlnamore  v. 
Central  R.  Ca.  19  PecL  163 ;  Gause  v. 
Clarknille,  1  Fed.  363,  1  McCrary  78  ; 
Dowell  V.  Card  well,  7  F.  Cas.  No. 
4.«S9,  4  Sawy.  817;  Wytha  v.  Myers, 
30  F.  Cas.  Ko.  18,119.  8  Sawy.  596. 

Ala.— New  Dacatur  v.  Smith.  148 
Ale.  882,  41  S  1028;  Karthaas  v. 
N'ashvIIIe.  etc.,  R.  Co.,  140  Ala.  433, 
37  S  268;  Crawford  v.  State,  112  Ala. 
1.  :i  S  214  ;  Hawkins  v.  Armour  Pack- 
ing: Co.,  105  Ala.  545,  17  S  16;  Haley 
V.  State,  63  Ala.  89 ;  Brown  v.  Powell, 
45  Ala.  149;  Vaughan  v.  Robinson,  22 
Ala.  519;  Rose  v.  Thompson,  17  Ala. 
*;8;  Xabors  v.  Nabors.  2  Port.  162; 
Coalter  v.  Belt.  2  Stew.  &  P.  358  ; 
rieceland  v.  Chandler.  3  Stew.  489  ; 
Wade  V.  Kelly.  2  Stew.  448  ;  Robert- 
son V.  Lea,  1  Stew.  141, 
Ark.— Rodpers  v.  Wise,  153  SW 
;  Reafran  v.  Irvln,  25  Ark.  86 : 
Hicks  V.  Branton.  21  Ark.  186 ;  McNeill 
f.  Arnold.  17  Ark.  154;  Foreman  v. 
Glb5on,  16  Arte.  206;  Taylor  v.  Kelly, 
13  Ark.  101  ;  State  Bank  v.  Whiting, 
I!  Ark,  119  ;  Newton  v.  Cocke,  10  Ark. 
W:  Johnson  v.  Killlan,  6  Ark.  172; 
Brown  v.  Peevey,  6  Ark.  87 ;  Odle  v. 
Hoyd,  B  Ark.  248  :  Klttlewell  v.  Scull, 
I  Ark.  474 ;  Webb  v.  Jones,  2  Ark. 
Sin:  Hellman  v.  Martin.  8  Ark.  158; 
Clark  V.  Gibson.  2  Ark.  108.  Under 
ctHle  see  Infra  |_  577. 

Cnnn. — New  England  Mfg.  Co.  v. 
Piarin.  60  Conn.  369.  22  A  953  ;  Par- 
TDt  V.  Housatonic  R.  Co.,  47  Conn. 
STS:  Jamea  v.  Morgan,  38  Conn.  848; 
Prcipwr  V,  Chapman.  29  Conn.  615. 

Pel. — Mutual  Loan  Assoa  v.  Tyre, 
«1  A  48 ;  Lycoming  F.  Ina  Co.  v.  Bush, 
35  Del.  181.  40  A  947;  Townswid  v. 
gtsward.  4  Del.  94. 

Fla. — Williams  v.  Moaeley,  2  Fla. 
»4;  Stewart  v.  Bennett,  1  Fla.  487. 

Ga.— McOahee  v.  Hilton,  etc..  Lum- 
ber Co.,  lis  Oa.  613.  37  SS  708; 
pQulk  V.  Tanner,  106  Ga,  219.  82  SK 
«:  Earle  v.  Sayre,  99  Ga.  617,  25  SE 
H3:  Bigbee  v.  Hutcheson,  99  Qa.  398. 
"  SE  782  ;  Wheelwright  v,  Dyal,  99 
Oa.  !47.  25  SE  170 ;  Saffold  v.  Foster, 
74  Ga.  751  :  Beall  v.  Rust,  68  Ga.  774  ; 
"ohnson  v,  Shurley,  68  Qa.  417  :  AJex- 
U'ler  V.  State.  66  Ga.  478  ;  Colquitt 
T.Mercer.  44  Ga.  432  ;  Bryan  v.  South- 
western R.  Co.,  41  Ga.  71 ;  Welchel  v. 
Thnnpson,  39  Ga.  669,  99  AmD  470; 
Cooper  V.  RlcketBon.  (A.)  80  SB  217; 


Klrkland  v.  Fenu^,  9  Ga.  A.  38,  70 
SB  367. 

111. — Keokuk,  etc..  Bridge  Co.  V. 
Wetzel,  828  111.  253,  81  NE  864  ;  Lamb 
V.  Chicago,  219  111.  329,  76  NE  343; 
Fisher  v.  Cook,-  126  111.  280,  17  NB 
763  ;  Kreltz  v.  Behrensmeyer,  125  III. 
141,  17  NE  232,  8  AmSK  349;  Bangor 
Furnace  Co.  v.  MagUl.  108  lU.  666 ; 
Culver  V.  Johnson.  90  111.  91;  Toledo, 
etc.,  R.  Co.  V.  Beggs,  85  III.  80,  28 
AmR  613;  Mills  v.  Bland,  76  111.  381; 
Allen  V.  Watt.  69  111.  655  ;  Thomas  v. 
Lowy.  60  111.  512 ;  Lindsay  v.  Stout, 
59  111.  491  ;  Archibald  v.  Argall,  58 
111.  307  ;  Davis  v.  Taylor,  41  III.  405  ; 
Archer  v.  Claflln,  81  111.  817  ;  Gllmore 
V.  Nowland,  26  III.  200 :  Stlllson  v. 
HHI,  18  111.  262  ;  Walker  v.  Welch, 
14  ni.  277  :  MuUlkln  v.  Cleveland,  etc.. 
R  Co.,  164  111.  A.  37  ;  Self  v.  Bull.  149 
III.  A  646  ;  Chicago  v.  Duffy,  117  111. 
A  261  [art  218  111.  242.  75  NE  912]  ; 
Horn  V.  Noble,  96  III.  A.  101 ;  McDavid 
V.  Rork,  92  111.  .a.  482 ;  Greene  v. 
Masten,  66  111.  A.  345  ;  Beck  v.  Inde- 
pendent Brewing  Assoc.,  60  111.  A. 
423  ;  Galveston  City  R.  Co.  v.  Hook, 
40  111.  A.  647  ;  Edwards  v.  School 
Trustees,  30  111.  A.  628  ;  Rlcker  v.  Sco- 
field,  28  111.  A.  32;  White  v.  Gray,  4 
111.  A.  228. 

Ind. — Estep  V.  Larsh,  21  Ind.  190; 
Keller  v.  Miller,  17  Ind.  206  ;  Collins 
V.  Nichols,  7  Ind.  447  ;  Swift  v.  Woods, 
5  Blackf.  97.    See  Infra  %  677. 

Iowa. — Cook  V.  Steuben  County 
Bank.  1  Greene  447. 

Kan. — Green  v.  Dunn,  6  Kan.  254. 

Ky. — Spalding  v.  Wathen,  7  Bush 
659  ;  Oirty  v.  Logan,  6  Bush  8 ;  Baker 
V.  LoulsvfUe,  ate.,  R.  Co.,  4  Bush  619; 
Wicklfffe  V.  Carroll,  14  B.  Mon.  169; 
Anderson  t,  Irvine,  11  B.  Mon,  341 ; 
Hopkins  V.  Chambers,  7  T.  B.  Mon. 
254;  Alexander  v.  Reed,  8  T..  R  Mon. 
246;  Ward  v.  Trimble,  8  A.  K.  Marsh. 
811 ;  Ragland  v.  AHin,  1  A.  K.  Marsh. 
692  :  Daniel  v.  Prather.  1  Bibb  ,484  ; 
Meggs  V.  Shaffer.  Hard.  65 ;  Bennett  v. 
Knott,  112  SW  849;  National  U  Ins. 
Co.  V.  Tweddell,  68  SW  699,  28  KyL 
881 ;  Covington  v.  Limerick,  40  SW 
264,  19  KyL  330  ;  American  Acc.  Co.  v. 
Fidler,  85  SW  905,  18  KyL  161. 

La.^ — Levert  v,  Berthelot,  127  La. 
1004,  54  5  329  :  Gurley  v.  New  Orleans, 
124  La.  390.  60  S  411;  Bernstein  v. 
Dalton  Clark  SUve  Co.,  122  La.  412, 
47  S  753 ;  Raymond  v.  Carrano,  112 
La.  869,  36  S  787  ;  Carroll  v.  Bancker, 
43  La.  Ann.  1078,  1194,  10  S  187; 
Robbins  v.  Martin,  43  La.  Ann.  488, 
9  S  108 :  Mix  V.  HlB  Creditors,  39  La. 
Ann.  624,  2  8  391 :  Montfort;  v. 
Schmidt,  36  La.  Ann.  76u ;  Meaux  v. 
Plttman.  36  La.  Ann.  360;  Boone  v. 
Carfoll,  36  La.  Ann.  281;  Blaffer  v. 
Stale  Nat.  Bank,  36  La.  Ann.  251 ; 
Chaffe  v.  Ludetlng,  84  La.  Ann.  962 ; 
Tupery  v,  Edmondson,  32  La.  Ann. 
1146;  Wilson  v.  Benjamin,  26  La, 
Ann.  587 ;  Cure  v.  Porte,  18  La.  Ann. 
456  :  Dyer  v.  Drew,  14  La.  Ann.  667  ; 
Giraud  v.  Mazier.  13  La.  Ann.  147 ; 
Lotz  V.  Polger,  10  La.  Ann.  20 ;  Win- 
gate  V.  Wheat,  6  La.  Ann.  238  ;  Par- 
ker V,  Moore,  2  La.  Ann.  1017  ;  Cheev- 
era  v.  Burke.  19  La.  429  ;  Parmely  v. 
Bradbury.  13  La.  851 ;  Magee  v.  Dun- 
bar. 10  La.  646:  TuthlU  v.  Eanerson, 
7  La.  693  ;  Noble  v.  Martin,  7  Mart. 
N.  S.  282. 

Me.— Stewart  v.  Smith.  98  Me.  104. 
56  A  401:  McMulIln  v.  McMullIn,  92 
Me.  838.  42  A  499,  69  AmSR  610  and 
note;  Ha^en  v.  might,  86  Me.  814, 
27  A  181 ;  Otta  v.  Ellis,  78  Me.  76,  2 
A  861 :  Brown  v.  Nourse,  66  Me.  230, 
92  AmD  683  ;  Demuth  v.  Cutler,  60 
Me.  298 ;  Plantation  No.  9  v.  Bean, 
40  Me.  218;  Pattee  v.  Lowe.  36  Me. 
121:  Wilson  V.  Nichols,  29.^  Me.  566; 
Kellar  v.  Savage,  20  Me.  199. 

Md. — Carroll  v.  Bowen,  118  Md.  160, 
77  A  128;  Waffgaman  t.  Nutt,  88  Md. 


266,  41  A  164 ;  Spencer  v.  Patten,  84 
Md.  414,  86  A  1097  ;  Cruzen  v.  McKalg, 
57  Md.  464  ;  Webster  v.  Byrnes,  38 
Md.  86;  Toung  v.  Citizens'  Bank,  31 
Md.  66 ;  Eschbach  v.  Bayley,  28  Md. 
492  ;  Chapman  v.  Davis,  4  Gill  166. 

Mass.— -Chamberlayne  v.  Nazro,  188 
Mass.  454.  74  674;   Craig  Silver 

Co.  V.  Smith.  163  Mass.  262,  39  NE 
1116;  Fierce  v.  Equitable  Assur.  Soc, 
145  Mass.  56,  12  NE  868,  1  AmSH 
433  ;  O'Loughlln  v.  Bird,  1^8  Mass. 
600  ;  Boston,  etc..  R.  Co.  iv.  Pearson, 
128  Mass.  445  ;  Smith  v,  Carney.  127 
Mass.  179 ;  Machinists'  Nat.  Bank  v. 
Dean,  124  Mass.  81 ;  Lathrop  v.  Bowen, 
121  Mass.  107:  Breed  v.  Breed.  110 
Mass.  532;  Jaha  v.  Belleg,  106  Mass. 
208 :  Leonard  v.  Speidel.  104  Mass. 
356  ;  Shattuck  v.  Eastman,  12  Allen 
369;  Morton  v.  Sweetaer,  12  Allen 
184;  Walpole  v.  Gray,  11  Allen  149; 
Hastings  V.  Bolton,  1  Allen  629 ;  Cole 
V.  Ackerman,  7  Gray  38 ;  Pratt  v, 
Sanger,  4  Gray  529;  Lane -v.  Roberts, 

3  Gray  514 ;  Bacon  v.  Weston.  11 
Cush.  164 ;  Seagrave  v.  Erickson,  11 
Cush.  89 ;  Trull  v.  Howland,  10  Cush. 
109.  57  AmD  82 ;  Joyner  v.  Egremont 
School  Dlst.  No.  8,  3  Cush.  567 ; 
Simonda  v.  Parker,  1  Me.  608 ; 
Brigham  v.  Clark,  20  Pick.  48 ;  Pattee 
V.  Harrington,  11  Pick.  221 ;  Ripley  v. 
Warren.  2  Pick.  692;  Sewall  v.  Lee, 
9  Maes.  368 :  Bumham  v.  Webster,  5 
Mass.  266  ;  Gilbert  v.  Nantucket  Bank, 
6  Mass.  97  :  Martin  v.  Com.,  1  Mass. 
347. 

Mich,— Griffin  v.  Wattles,  119  Mich. 
846,  78  NW  122;  Peo.  v.  Smith.  66 
Mich.  1,  81  NW  599 ;  Peo.  v.  Smith, 
61  Hlcta.  1,  81  NW  669 ;  Webb  v. 
Mann,  8  BUcIi.  139. 

Misa— Lewis  v.  State,  SB  Miss.  468, 

4  S  429 :  Simmons  v.  Thomas,  43  Miss. 
31,  6  AmR  470;  MoKey  V.  Torry.  28 
Miss.  78 ;  Webster  v.  .Tieman,  6  Miss. 
362. 

N.  H.—Blshop  T.  Silver  Lake  Mln. 
Co.,  62  N.  H.  465;  Bedford  Bice, 
68  N.  H.  227 ;  Ktmball  v.  Wellington; 
20  N.  H.  439. 

N.  J. — De  Campk  v.  Miller,  44  N.  J. 
L.  617 ;  Parks  v.  McClellan,  44  N.  J. 
L.  652  ;  Wittemore  v.  Malcomson.  8 
N.  J.  L.  J.  338  ;  Sherley  v.  Elizabeth, 
4  N.  J.  L.  J.  68. 

M. — Curran  v.  W.  W.  Kendall 
Boot,  etc,  Co.,  8  N.  M.  417,'46  P  1120; 
Butterfleld's  Overland  Dispatch  Co.  v. 
Wedeles,  1  N.  M.  628. 

N.  Y. — Mahaney  v.  Penman,  11  N. 
Y.  Super.  608,  1  AbbPr  34;  Brown  v. 
Jones.  1  Hilt.  204,  3  AbbPr  80  ;  P4l- 
mer  v.  Bvertson,  2  Cow.  417;  Smith 
V.  Elder,  8  Johns,  106;  Crygler  v. 
Long.  1  Johns.  Caa.  898.  See  Infra 
I  577. 

N.  C. — Morgan  V.  Charlotte  First 
Nat.  Bank.  98  N.  C.  852  ;  Burroughs 
V.  McNeill.  22  N.  C.  297 :  Dalzell  v. 
Stanly,  3  N.  C.  40.    See  Infra  I  677. 

Or.— Derkeny  v.  Belflls,  4  Or.  268. 
See  Infra  I  577. 

Pa. — Daley  v.  Izelln,  212  Pa.  279, 
61  A  919 ;  Smith  v.  People's  Mut.  Live 
Stock  Ins.  Co..  178  Pa.  16,  33  A  667  ; 
Larkln  v.  Scranton  City,  162  Pa.  289, 
29  A  910 ;  Adams'  App..  118  Pa.  449, 
6  A  100;  Findlay  v.  Kelm,  62  Pa.  112; 
Green  v.  North  Buffalo  Tp.,  66  Pa. 
110;  Potter  v,  McCoy,  26  Pa,  468  ; 
Good  Intent  Co.  v.  Hartzell.  22  Pa, 
277 :  Beitler  v.  Study,  10  Pa.  418 ; 
Hart*  V,  Com..  1  Grant  869 ;  Cham- 
berlln  v.  Htte,  5  Watts  373  ;  Engle  v. 
Nelson.  1  Penr.  A  W.  442  ;  Lyons  v. 
Miller,  4  SerK.  &  R  279 :  Wilson  v. 
Hamilton,  4  ^rg.  &  R.  238  :  Riddle  v. 
Stevens.  2  Serg.  *  R.  637  ;  Immel  v. 
Herb.  60  Pa.  Super.  241:  Com.  v. 
Crum  Lynne  Iron,  eta,  Co..  27  Pa. 
Super.  608  :  Lacroiz  v.  Macquart,  I 
Miles  42 ;  Myers  v.  Wogan,  6  Pa.  Co. 
266.  See  also  Henry  v.  LlUey.  42  Pa. 
Super.  666:  Hoopea  v.  Pusey,  2  Chest. 
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ABATEMENT  AND  REVIVAL 


[§§  575-577 


of  ments  generally  precludes  the  filing  at  a  sabse- 
quent  period  of  a  plea  in  abatement.'^ 

After  demurrer  or  exception.  As  a  general  de- 
murrer is  considered  as  a  plea  to  the  merits,  it  is 
held  in  most  jurisdictions  tbat  defendant  cannot 
plead  such  matter  in  abatement  after  filing  a  general 
demurrer/*  even  though  the  demurrer  has  been  over- 
ruled,"'' and  even  though  plaintiff  takes  issue  on  the 
plea.^  It  has  also  been  held  too  late  to  plead  in 
abatement  after    demurring  Bpeeially  on  other 


Co.  306 ;  Holtzner  T.  Brme,  10 
WkiyNC  101 ;  Com,  v.  Wilson,  7 
WklyNC  62. 

R.  1. — Russia  Cement  Co.  v.  Whlt- 
marsh,  0,7  A  4S0 ;  Weaver  Coal,  etc., 
Co.  V.  Rhode  island  Co-operative  Coal 
Co..  27  R.  I.  194.  61  A  426  ;  Granite 
Bld^.  Corp.  V.  Oreene,  25  R.  1.  58B. 
67  A  649 ;  Potter  v.  James,  7  R.  1. 
312 ;  Potter  v.  Smith,  7  R.  I.  6B ; 
Gardner  v.  James,  6  R.  I.  236. 

S.  C— State  V.  Cason,  11  S.  C.  892  ; 
State  V.  Farr,  46  S.  C.  U  24 ;  Mltch- 
nm  V.  Droze,  45  S.  C.  L.  196  ;  Blyth- 
wood  V.  Everingham,  37  S.  C.  L.  28E ; 
Dra*ro  V.  Moso,  28  S.  C.  L-  212.  40 
AmD  692:  Newman  v.  Murphy,  19 
&  C.  L.  168;  Edwards  v.  Ford.  18 
S.  C.  L.  461;  Stoney  v.  McNeill,  16 
S.  C.  U  166;  Ferguson  v.  King;  11 

6  C.  U  688.    See  infra  J  677. 

S.  D. — Heegaard  t.  Dakota  Loan, 
etc.,  Ca,  8  8.  D.  669,  54  NW  666. 

Tenn. — Southern  R.  Co.  v.  Brlgman, 
96  Tenn.  624,  82  SW  762;  Simpson  v. 
Bast  Tennessee,  etc.,  R.  Co..  89  Tenn. 
804,  16  SW  786;  Plgue  V.  Young,  85 
Tenn.  268,  1  SW  889 ;  West  Tennessee 
Bank  V.  Marr.  18  Lea  108 ;  West  Ten- 
nessee Agricultural,  etc..  Assoc.  v. 
Madison,  9  I<ea  407  :  Wilson  v.  ScruKRS. 

7  Lea  636  ;  Epperson  v.  State.  5  Lea 
291  ;  Waggoner  v.  St.  John,  10  Helsk. 
503 :  Vincent  v.  Vincent,  1  Helsk. 
833  :  Kendrlck  V.  Davis,  3  Coldw.  624  : 
Gilbert  v.  Tramell,  2  Coldw.  282 ; 
Chlldreea  v.  Nashville.  3  Sneed  347  ; 
Yancey  v.  Marriott,  1  Sneed  28;  Wroe 
V.  Greer,  2  Swan  172;  Settle  v.  Settle, 
10  Humphr.  604.;  Glass  v.  Stovall,  10 
Humphr.  453 ;  Poster  v.  Hall,  4 
Humphr.  846  ;  Morgan  v.  McCarty,  3 
Humphr.  146 ;  Apee  v.  Dement,  1 
Humphr.  832 ;  Grove  v.  Campbell,  9 
Yerg.  7  ;  Douglass  v.  Belcher,  7  Yerg. 
105:  Webber  v.  Houston,  6  Yerg.  314  ; 
Martin  v.  Carter.  1  Yerg.  489 ;  Reed 
V,  Brewer.  Peck  275. 

Vt. — Ljonan  v.  Central  Vermont  R. 
Co..  69  Vt.  167,  10  A  846 ;  Wilder  v. 
Stattord.  80  Vt.  899 ;  Hill  v.  More3^  86 
Vt.  178 :  Stone  v.  Proctor,  3  T>.  Chfpm. 

Va. — Guarantee  Co.  ot  North  Amer- 
ica V.  Lynchburg  First  Nat.  Bank,  95 
Va.  480,  28  SE  909 ;  James  River, 
et«,  Co.  V.  Robinson,  16  Qratt  (67 
Va.)  434  :  Washington,  etc..  Tel.  Co. 
V.  Hobson.  15  Gratt.  (66  Va.)  122: 
May  V.  North  Carolina  State  Bank, 
2  Rob.  <41  Va.)  56,  40  AmD  726; 
Howard  v.  Rawson,  2  Leigh  (29  Va.) 
738:  Pope  v.  Towles,  8  Hen.  ft  U. 
(18  Va.)  47. 

W.  Va. — Bmplre  Coah  etc.,  Co.  v. 
Hull  CoBl.  etc,  Co..  61  W.  Va.  474,  41 
SE  917 ;  Riley  v.  Jarvls,  48  W.  Va.  48, 
26  SB  866 ;  Simpson  v.  Edmlston,  28 
W.  Va.  676 ;  Deiaplain  v.  Armstrong, 
21  W.  Va.  211 :  Val!«ar  Bank  v.  Berke- 
ley Bank,  8  W.  Va.  886. 

Wis, — Goodrich  v.  Compound  School 
DIst.  No.  6,  2  Wis.  102  :  Knowlton  v. 
Culver.  2  PInn.  86.    See  Infra  I  577. 

Eng. — Buddie  v.  wniaon,  6  T.  R. 
869.  101  Reprint  600;  Roberts  v.  Moon, 
6  T.  R.  487,  101  Reprint  274. 

Ont. — EbertB  v.  Lamed,  6  IT.  C.  Q. 
B.  264. 

See  also  supra  f|  86,  162,  219. 

FleadlnflT  hath.  In  abatemmt  HUl  la 
Iwr  fee  Infra  SI  695,  596. 

HxontM  tox  delay  and  wttbdrawal 
of  plea  la  bar  see  Infra  U  592,  693. 

[a]  TlM  reamm  of  this  rule  is  that 
pleas  to  the  lurlsdlctlon  or  In  abate- 
ment are  Inconsistent  with  those  which 
appertain  to  the  merits  of  the  cause, 


because  they  are  tried  on  different 
views  as  to  the  relations  of  the  par- 
ties, and  result  In  different  conclu- 
sions. Sheppard  v.  Graves,  14  How. 
(U.  S.)  505,  14  L.  ed.  618;  Fugate  v. 
Glasscock.  7  Mo.  577.  "To  hold  other- 
wise, would  be  to  aulter  the  well 
settled  rules  and  order  of  pleading  to 
be  violated,  to  the  Injury  and  preju- 
dice of  the  plalntiEf,  by  delaying  the 
trial  of  the  cause  on  Its  merits,  as 
well  as  Inducing  the  plaintiff  to  incur 
unnecessary  trouble  and  expense  In 
preparing  cor  a  trial  that  might  never 
take  place."  Brown  v.  Powell,  46 
Ala.  149,  157. 

n>l  Vh*  appearano*  of  <)oiuuial  for 
the  purpose  of  pleadint;  to  the  Juris- 
diction of  the  court,  and  entry  of  their 
names  on  docket  with  the  word 
"answer,"  Is  not  such  pleading  to  the 
merits  as  admits  Jurisdiction.  Cox  v. 
Potts,  87  Oa.-  621. 

[c]  Demand  for  Ull  of  partionlara 
not  a  waiver  see  Gates  v.  Clendenard, 
8T  Ala,  784,  6>  8^869. 

[d]  After  1^  of  cm  jndleata.— 
And  It  has  been  held  that  a  plea  in 
abatement  on  the  ground  of  another 
suit  pending  made  after  a  plea  of  res 
judicata  has  been  overruled,  and  be- 
fore a  judgment  by  default  has  been 
rendered,  should  be  considered  as  hav- 
ing been  made  In  time.  Byrne  v. 
Prather.  14  La.  Ann.  653. 

78.  Allen  v.  Watt,  69  111.  666: 
Leonard  v.  Speldel,  104  Mass.  856  ; 
Walpole  V.  Gray,  11  Allen  (Mass.) 
160;  Whipple  v.  Eogerson,  12  Gray 
(Mass.)  347  ;  Cole  v.Ackerman,  7  Gray 
(Maes.)  88;  Smith  v.  People's  Mut 
Live  Stock  Ins.  Co..  173  Pa.  15,  33 
A  567. 

Fa]  Zn  Massaohnsetts,  a  defend- 
ant, after  filing  an  affidavit  of  merits 
under  St.  (1852)  c  312  |  10,  providing 
that  a  default  shall  be  entered  against 
a  defendant  unless  within  a  specified 
time  he  shall  have  filed  an  affidavit  de- 
claring that  he  verily  believes  that  he 
has  a  substantial  defense  to  the  action 
on  Its  merits  and  Intends  to  bring  the 
same  to  trial,  cannot  interpose  a  plea 
In  abatement,  since  the  aflfldavtt  la 
equivalent  to  a  plea  In  bar  (Walpole 
v.  Gray,  11  Allen  149;  Cole  v.  Ack-- 
erman,  7  Gray  88)  ;  and  this  rule  is 
not  changed  by  the  fact  that  the 
affidavit  omits  to  state  that  the  de- 
fense alluded  to  ta  "on  the  merits" 
(Whipple  V.  Rogerson,  12  Gray  347) 
or  that  it  is  Interpoeed  with  an  ex- 
press reservation  that  It  shall  be 
without  prejudice  to  a  plea  In  abate- 
ment (Pattee  v.  Harrington,  11  Pick. 
221). 

[b1  Contra. — But  under  the  Rhode 
Island  practice  by  which  defendant 
flies  all  his  pleas  at  the  same  time  It 
is  held  that  the  filing  of  an  affidavit 
of  defense  under  the  rules  of  court 
cannot  be  deemed  a  waiver  of  the  plea 
In  abatement,  as  defendant  Is  required 
to  make  affidavit  under  penalty  of 
suffering  judgment  to  be  entered 
against  him  by  default,  and  his  act 
In  so  doing  Is  rather  In  thfe  nature  of 
an  enforced  act  than  a  voluntary  one. 
Gardner  v.  James,  6  R.  I.  235. 

79.  Ala. — Powers  v.  Bryant.  7  Port. 
9;  Calllson  v.  Lemons,  2  Port.  145. 

Ark.— Rodgers  v.  Wise,  158  SW  268; 
Foreman  v.  Gibson.  15  Arfc.  806;  Butts 
V.  Grayson,  14  Ark.  446  ;  Hellman  v. 
Martin.  2  Ark.  158. 

Ga. — Paulk  V.  Tanner,  106  Ga.  219, 
82  SE  99 

:    lit.— Ferguson  v.  RawUnBS,  28  HL 


grounds."^  And  under  the  Louisiana  practice  the 
question  whether  a  suit  has  or  has  not  abated  is 
waived  by  filing  an  exception  of  no  cause  of  action." 

576]  (2)  Bole  is  Equity.  In  equity  matter  in 
abatement  must  be  presented  as  a  preliminary  ques- 
tion and,  as  at  law,  will  generally  be  waived  by 
answering  to  the  merits  or  by  demurring  to  the  bill, 
either  generally  or  specially  on  other  grounds." 

577]  (S)  Bnle  Under  Obdes  and  Practioe 
Acts.  Under  the  codes  or  practice  acts  in  many  of 

69 :  Randolph  v.  Emerlck,  18  HI.  344  ; 
McDavld  V.  Rork,  92  111.  A.  482;  Sul- 
livan V.  Dee,  8  111.  A.  263. 

Ind. — Slauter  v.  Hollowell,  90  Ind. 
286 ;  Indiana,  etc,  R.  Co.  v.  Scearct 
23  Ind.  223;  Johnson  v.  Statey,  32 
Ind.  A.  628.  70  NB  641. 

Ky. — Thomas  v.  Perry.  6  J.  J.  Marsh. 
556. 

Mass. — Eaton  v.  Whitaker,  6  Pick. 
465  :  Ripley  v.  Warren,  2  Pick.  592. 

Mich. — Thompson  v.  Michigan  Mut 
Ben.  Assoc..  62  Mich.  622.  18  XW 
247. 

Miss. — Simmons  v,  Thomas,  43  Miss. 
31,  6  AmR  470. 

Tenn. — Cooke  v.  Richards,  11  Helsk. 
711. 

Tex.— Graham  v.  McCarty,  69  Tex. 
323.  7  SW  342;  Compton  v.  Western 
Stage  Co.,  26  Tex.  Suppl.  87 ;  Meyer 
v.  Smith.  8  Tex.  Civ.  AT  17.  21  SW 
996. 

Va. — ^Washln?ton,  etc..  Tel.  Co.  v. 
Hobson.  IB  Gratt  (66  Va.)  1^2. 

Wis. — Knowlton  v.  Culver.  2  Plnn. 
93,  1  Cbandl.  26. 

[a1  Kodifled  nle  la  Xndiaaa^A 
modification  of  the  rule  obtains  In 
Indiana,  It  being  held  there  that  a 
demurrer  does  not  cut  off  the  right 
to  plead  tn  abatement  where  the  mat- 
ter m  abatement  contests  plaintiff's 
right  to  maintain  the  action.  Bauer 
V.  Samson  Lodge.  102  Ind.  262.  1 
571  (where  It  was  held  that  the  inter- 
position of  a  demurrer  does  not  pre- 
clude defendant  from  therfeafter  flllng 
a  plea  to  the  jurisdiction,  on  the 
ground  that  the  cause  of  action,  be- 
ing one  against  a  mutual  benefit 
association,  is,  by  the  terms  of  the  con- 
tract under  which  plaintiff  became  a 
member,  to  be  adjusted  by  the  supreme 
lortce  of  the  order  rather  than  In  the 
civil  courts).  But  where  the  plea  ques- 
tions the  jurisdiction  of  the  person, 
the  rule  as  stated  In  the  text  oDtalns, 
and  such  a  plea  will  not  be  entertained 
after  demurrer  to  the  complaint.  Slau- 
ter V.  Hollowell.  90  Ind.  286  ;  Indiana, 
etc.,  R.  Co.  V.  Scearce,  23  Ind.  223  : 
Johnson  v.  Staley.  32  Ind.  A.  628.  70 
NK  541 :  Ft.  Wayne  Ins.  Co.  v.  Irwin. 
28  Ind.  A.  6*.  64  NE  817. 

rbl  By  a  withdrawal  of  a  ffenoraL 
demnnsr  to  the  declaration  on  leave 
of  the  court,  defendant  is  considered  aa 
undertaking  to  plead  to  the  merits, 
and  he  cannot  then  plead  to  the  jurlti- 
diction.  Heilman  v.*  Martin,  S  Ark. 
168. 

80.  Randolph  v.  Bmerlck,  18  111. 
344  :  Knowlton  t.  Culver,  8  Finn. 
(Wis.)  98.  1  Chandl.  26. 

ra]    Contra  as  matter  of  yr— .  . 

Deane  Y-  Echols,  2  App.  (D.  C.)  622 
(where' it  was  held  that  a  plea  tn 
abatement  may  be  interposed  after 
the  overruling  of  a  demurrer  as  a  mat- 
ter of  grace). 

81.  Knowlton  v.  Culver,  2  Pinn. 
(Wis.)  93.  1  Chandl.  26. 

83.  Graham  v,  McCarty,  69  Trx. 
323.  7  SW  342. 

83.  Gurley  v.  New  Orleans,  124  La. 
390.  50  S  411. 

84.  U.  9. — Tennis  Bros.  Co.  v.  Wet- 
zel, etc.,  R.  Co.,  140  Fed.  193  lafT 
145  Fed.  4B8.  76  CCA  266]  (under  ex- 
press statutory  provlHion  In  West  Vir- 
ginia) ;  Bottom  v.  National  R.  BIdg.. 
etc.,  Assoc.,  123  Fed.  744  (demurrer  to 
bin  for  want  of  equity)  ;  Sharon  v. 
Hill.  26  Fed.  722. 

Ala.— Cartrlght  v.  West,  156  Ala. 
619.  622.  47  S  93  felt  Cyc]  ;  New  De- 
catur v.  Smith.  41  S  1028. 
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the  ststes  matters  in  aWtement,  as  we  have  seen, 
are  required  to  be  set  up  in  the  answer  where  they 
do  not  appear  on  the  face  of  the  complaint,  or  by 
demurrer  where  they  do  bo  appear,  and  they  are 
vaired  if  defendant,  without  raising  the  objection 
in  eitber  mode,  answers  to  the  merits  or  demurs  on 
othei*  grounds.*'  .  In  some  states,  however,  the  c6de 
preserves  the  common-law  rule  to  the  extent  of  re- 
quiring an  answer  or  demurrer  in  abatement  to  pre- 
cede or  be  interposed  before  an  answer  or  demurrer 


in  bar,  and  if  this  rule  is  not  observed  tfas  matter 
in  abatement  is  waived.** 

578]  c  After  Imparlance,  Oontinnance,  or 
Appearance.  It  has  also  been  held  in  a  long  line 
of  eases,  both  at  common  law  and  under  the  statutes 
in  some  states,  that  matter  in  abatement  existing 
at  the  time  the  action  was  commenced  cannot  be 
pleaded  after  the  granting  of  a  general  as  distin- 
guished from  a  special  imparlance,"  or  after  de- 
fendant has  taken  or  has  consented  to  a  continu- 


Oa.— Beall  v.  Rust.  M  Qa.  7T4. 

111.— Fischer  v.  Stlefel,  178  111.  59, 
63  NG  407 ;  Clark  v.  Kvans.  138  111. 
A.  66. 

Md.— Busb  V.  Unthlcum,       Md.  344. 

Mich. — Snook  v.  Fearsall,  95  Mich. 
S34.  56  NW  469. 

Miss.— OrlOio  V.  Lovell.  42  Miss.  402. 

N.  Y. — Hertell  v.-'Van  Buren,  8  Eldw. 
10  [all  9  Paige  62  (rev  on  otber 
STounda  4  HUl  492)]. 

Tenit. — Braselton  v.  Brooks,  8  Head 
1S4 ;  Tyler  v.  E.  O.  Bernard  Co., 
(Ch.  A.)   67  SW  179. 

W.  Va. — Burlew  v.  Smith,  68  W.  Va. 
458,  fi9  SB  90S  (express  statutory 
provision)  ;  Anderson  v.  Plercy,  20  W. 
Va.  2S2  (where  It  was  held  that  an 
objection  to  a  milt  In  a  chancery  court 
that  another  chanfcery  suit  was  pend> 
Ins  tn  the  same  court  for  the  same 
cause  of  action,  presented  as  an  Inci- 
dent amoner  other  matters  In  an 
aiuK-er  on  the  merits,  would  not  avail). 

WUhdrawal  of  aanMv  see  Infra 
I  593. 

la]    XMvlMuent   uidav   rale  of 

oonrt^-Tt'Ts  entirely  competent  for  the 
court,  there  helne  no  statute  to  the 
contrary,  to  establish  ft  rule  providing 
that  matters  In  abatement  shall  be 
presented  and  tried  as  a  preliminary 
matter  and  before  going  tnio  the  mer- 
Ita  The  object  of  such  a  rule  Is  to 
provide  that  Jurisdictional  and  other 
questions  of  this  character  shall  be 
am  tried  and  determined,  and  not  to 
admit  of  such  questions  bemg  raised 
toward  the  end  of  a  trial,  after  an 
eitended  examination  or  trial  of  the 
cause  upon  the  merits.  Sharon  v.  Hill, 
26  Fed.  723. 

85.  Ark.— Trigg  V.  Ray,  64  Ark. 
150,  41  SW  56;  Hlckey  v.  Thompson, 
52  Ark.  234.  12  SW  476  ;  Erb  v. 
Perkins.  32  Ark.  428;  Jetton  v.  Smead, 
29  Ark.  372. 

Cal. — Baldwin  v.  Second  St.  Cable 
R.  Ca.  77  Cal.  390,  19  P  644  :  Luco 
T.  Superior  Ct.  71  Cal.  666,  12  P  «77  ; 
California  Steam  Nav.  Co.  v.  WriKht, 
8  Cal.  585 ;  Tooms  v.  Bandall,  8  Cal. 
438. 

Colo. — Nicholls  V.  Barrlck,  27  Colo. 
432.  62  P  202 ;  Smith  v.  Arapahoe 
County    Dtst   Ct.,   4   Colo.  236. 

Ind. — Pittsburg,  etc.,  R.  Co.  v. 
Schmuck,  103  NE  326 ;  Western  union 
Tel.  Co.  V.  State.  166  Ind.  492.  76  NE 
100.  3  LRANS  153;  Chicago,  etc.,  R. 
Co.  V.  anmtham.  166  Ind.  279.  76  NE 
2«5;  Eel  River  R  Co.  v.  State,  156 
Ind.  433,  67  NE  888 ;  Eel  River  R.  Co. 
V.  State.  143  Ind.  231.  42  NE  617; 
Black  V.  Thompson,  136  Ind.  611,  S6 
NE  «4S ;  Watts  v.  Sweeney,  127  Ina. 
116.  2«  NE  680.  22  AmSR  615;  Brink 
T.  Held.  122  Ind.  257,  23  NE  770;  Field 
T.  Malone,  102  Ind.  251.  1  NE  607 ; 
Patterson  v.  Mercer,  23  Ind.  16  ;  Ken- 
Ton  V.  Williams.  19  Ind.  4;  Sowle  v. 
Hnldridge.  17  Ind.  236 ;  New  Albany, 
etc  R.  Co.  V.  "Wilson,  16  Ind.  402  ; 
Smith  V.  Allen.  19  Ind.  316;  l-udwlck 
*.  Beckamlre,  15  Tnd.  198;  Jones  v. 
rtnrinnaU  Type  Fdy.  Co..  14  Ind.  89 ; 
Newell  V.  Oatllng.  7  Tnd.  147;  Enmy 
T.  Bute.  22  Ind.  A.  146.  67  NE  998  ; 
Sanders  Hartge,  17  Tnd.  A.  243,  46 
XE  C94 :  Bstey  t.  Barnes,  14  Ind.  A. 
«6.  42  NE  1118.  _  ^ 

Iowa. — Bohanan  Bohanan.  160 
lova  182.  129  NW  819 ;  Rush  v,  Frost, 
49  Iowa  188.  „ 

Kan.— Reed  V.  Sexton,  20  Kan.  1»S ; 
Giwn  V.  Dunn.  S  Kan.  264 ;  Bliss  v. 
Burneft,  McC.  M.  ^  „. 

Minn. — HcNalr  v.  Toler,  21  Mlnii. 
ITS. 


Mo. — AlcMahan  v.  Hubbard.  217  Mo. 
624.  118  "SW  481 ;  Johnson  v.  Detrick, 
152  Mo.  243,  53  SW  891;  Llndell  Real 
Estate  Co.  v.  Llndell,  133  Mo.  386,  33 
SW  466 ;  Cohn  v.  Lehman,  93  Mo. 
574.  6  SW  267  ;  Bowen  v.  Lazalere,  44 
Mo.  383  ;  Bourgoln  v.  Wheaton,  30  Mo. 
216 :  Pugate  V.  aiasscock,  7  Mo.  578 ; 
Curtman  v.  Maryland  Flddlty,  etc., 
Co..  167  Mo.  A-  507,  162  SW  126; 
Wlnonlller  v.  Peterson.  66  Mo.  A.  694  ; 
Jacobs  V.  Western  Feritllser,  6tc, 
Works,  9  Mo.  A.  575  appendix. 

Mont — Clark  v.  Oregon  Short  Line 
R.  Co.,  29  Mont  317,  74  P  734. 

Nebr.— Grand  Lodge  A,  O.  U.  W.  v. 
Bartes,  64  Nebr.  800,  90  NW  901; 
Smith  V.  Spauldlng,  40  Nebr.  3S».  68 
NW  952. 

N.  Y.— DePuy  v.  Strong,  37  N.  T. 
872 :  Melnbardt  v.  Excelsior  Br«wlng 
Co.,  82  App.  Dlv,  627,  81  NTS  1042; 
Bunker  v.  Langs,  76  Hun  543,  28  NYS 
210t  Briggs  V.  Carroll,  60  Hun  686,  3 
NYS  686  faff  117  N.  Y.  288.  22  NE 
1054];  Holbrook  v.  Baker,  16  Hun 
176;  Gossling  v.  Broach,  1  Hilt  49; 
Freeman  v.  Newton,  3  R  I>.  Smith 
246 ;  Pyro-Gravure  Co.  v.  Btabw,  30 
Misc.  658,  64  NYS  620;  Douglass  v. 
Leonard,  17  NYS  591.  18  NTS  144; 
Selye  v.  Zlmmen  16  NTS  881 ;  Peck 
V.  klrtz.  16  NTSt  698  Caff  118  N.  Y. 
669,  21  NE  1116]:  Oarvey  v.  New 
York  L.  Ins.,  eta,  Co.,  14  NTSt  909 ; 
Gardiner  v.  Clark,  6  HowPr  449:  Kro- 
wer  V.  Reynolds.  19  NTWk^Dlg.  888 
[rev  on  other  grounds  89  vT.  7.  246, 
1  NE  7761. 

N.  C.~Fort  V.  Penny.  122  N.  C.  230, 
89  SE  362;  Hicks  v.  Beam.  112  N.  C. 
642.  17  &E  490,  34  AmSR  621 ;  Mon- 
tague V.  Brown,  104  N.  C.  161,  10  SE 
186:  Blackwell  v.  Dlbbrell,  103  N.  C. 
270,  9  SE  192;  Hawkins  v.  Hughes, 
87  N.  C.  115. 

Okl. — Leader  Printing  Co.  V.  Lowry, 
9  Okl.  89,  59  P  242. 

Or.— Rafferty  v.  Davis,  54  Or.  77. 
102  P  306  :  Flore  v.  Ladd,  29  Or.  628. 
46  P  144 :  Chamberlain  v.  Hlbbard, 
26  Or.  428,  88  P  487 ;  Hopwood  v.  Pat- 
terson, 2  Or.  49 ;  Winter  v.  Norton,  1 
Or.   42.  . 

S.  KIddell  V.  Bristow.  67  S.  C. 
176,  4E  SB  174. 

S.  D.— Drake  v.  Great  Northern  "R. 
Co..  24  S.  D.  19,  123  NW  82. 

Tex. — Schauer  v.  Beitel.  92  Tex.  601. 
60  SW  931  [aff  (Civ.  A.>  49  SW 
145]  ;  Burchard  v.  Record,  17  SW 
241 ;  Corslcana  v.  Kerr,  76  Tex.  207, 
12  SW  982;  Graham  v.  McCarty,  69 
Tex.  323,  7  SW  342 :  Allen  v.  Read.  66 
Tex.  13.  17  SW  116;  Piedmont  etc.. 
L.  Ins.  Co.  V.  Ray.  60  Tex.  611;  Hart 
V.  Kanady,  88  Tex.  720;  Compton  v. 
Western  Stage  Co.,  26  Tex.  Suppl.  67 ; 
Penruson  v.  Wood,  23  Tex.  177;  Moke 
V.  Fellman.  17  Tex.  367,  67  AmD  666  ; 
Drake  v.  Brander.  8  Tex.  352  ;  Keator 
V.  Whlttaker.  (Civ.  A.)  147  SW  606  ; 
Wolfs  V.  Winingham,  48  Tex.  Civ.  A. 
536.  107  SW  60:  O'Nell  v  Murray. 
fClv.  A.)  94  SW  1090;  Wallace  v. 
Gallatin  First  Nat  Bank.  95  Tex-.  103, 
65  SW  180;  Warren  v.  McCutcheon. 
16  Tex.  Civ.  A.  167,  40  SW  826  ;  Eden 
V.  Osborne.  14  Tex.  Civ.  A.  814.  87 
SW  182:  Hartford  P.  Ins.  Co.  v. 
Shook,  (ClT.  A.)  85  SW  787;  Jolly  v. 
Pryor.  12  Tex.  Civ.  A.  149.  38  SW 
889;  Turman  v.  Robertson,  8  Tex.  A. 
Civ.  Cas.  I  216. 

Utah. — Clayton  v.  Dlnwoodey,  33 
Utah  261.  93  P  728.  14  AnnCas  926. 

Wash. — Zelmants  v.  Blaks^  89  W«Bh. 


6,  80  P  822;  Lee  Kee  v.  WiOi  Sing 
Chong,  31  Wash.  678,  72  P  473. 

Wis. — Randall  v.  Lonstorf,  12fr  Wis. 
147.  106.  NW  663,  3  X^RANS  470,  5 
AnnCaa  «71 ;  Ryan  v.  State,  88  Wis, 
486,  53  NW  836  ;  Richards  V.  State, 

82  Wis.  172.  61  NW  662;  Plath  v. 
BraunsdorfT.  40  Wis.  107. 

And  see  supra  I  571.  See  also  supra 
If  30,  35,  Ibl,  162,  218,  n9. 

Pleadlnf  both  In  abatement  and  In 
bar  see  infra  |f  595,  696. 

[a]  Amendment  of  aanrer  or  plea. 
— (1)  The  fact  that  after  filing  an  an- 
swer defendant  files  an  amended  an- 
swer contalnlnB  a  plea  in  abatement 
Intended  In  lieu  of  the  original  answer 
does  not  affect  the  rule  that  the  filing 
of  the  answer  waives  the  matter  In 
abatement  Slaughter  v.  -  Moore.  17 
Tex.  Civ.  A,  233,  42  SW  872.  (2)  But 
the  filing  of  an  amended  plea  of  priv- 
ilege to  be  sued  in  another  -  county 
relates  back  to  the  original  plea,  so 
that  the  fact  that  an  answer  to  the 
merits  was  filed  between  the  filing  of 
the  original  and  amended  plea  la  Im- 
material. Beckwlth  V.  Powers  (Tex. 
Civ.  A.)  167  SW  177. 

86.  See  Infra  i  S96. 

87.  U.  8. — ^Teatman  v.  Henderson, 
80  F.  Cas.  No.  18,182.  1  Pittsb.  20. 

Ala. — ^Vaugban  v.  Robinson.  22  Ala. 
619. 

Ark.— Watklns  v.  Brown,  6  Artt  197. 

D.  C. — Deane  v.  Echols,  2  D.  O.  622. 

III.— Davids  V.  People,  192  III.  176, 
61  NE  637:  Archer  v.  ClaflUi,  81  IIL 
806 :  Roberts  v.  Thomson,  28  lU.  79 ; 
Hollbway  v.  Freeman,  22  HI.  197. 

Ky.— Rives  v.  Rives,  4  J.  J.  Marsh. 
533. 

Me.— Otis  v.  Ellis,  78  Me.  76,  2  A 
851:  Cook  V.  Lothrop,  18  Me.  260; 
Barker  v.  Norton.  17  Me.  41»;  Wyman 
V.  Dorr,  3  Me.  183. 

Md. — Tyler  v.  Murray,  67  Md.  418; 
Webster  v.  Byrnes.  32  Md.  86 ;  Young 
V.  Citizens'  Bank.  31  Md.  66 ;  Esch- 
bach  V.  Bayley,  28  Md.  492;  Chapman 
V.    Davis,    4    am  166. 

Mass. — O'Loughlln  v.  Bird,  128  Mass. 
600:  Cole  V.  Ackerman,  7  Gray  28; 
Pratt  V.  Sanger,  4  Gray  84 ;  Bliss  v. 
Bliss,  12  Mete.  266 ;  Simonds  v.  Parker, 
1  Mete.  60e  :  Bobbins  v.  Hill,  12  Pick. 
569 ;  Cofiln  v.  Jones,  5  Pick.  61 ;  Rath- 
bone  V.  Rathbone,  4  Pick.  89 ;  Walcutt 
V.  Spencer,  14  Mass.  409;  Campbell  v. 
Stiles.  9  Mass.  217;  Martin  v.  Com., 
1  Masa  847. 

Pa. — Ralph  v.  Brown,  8  Watts  &  B. 
595;  Chamberlln  v.  Hite,  6  Watts  373; 
Hinckley  v.  Smith,  4  Watts  433  ;  Wit- 
raer  v.  Schlatter,  15  Serg.  A  R.  150 ; 
Coates  V.  McCamm.  2  Browne  173; 
McCamey  v.  McCsonp,  1  Ashm.  4 : 
Fritz  V.  Thompson,  3  PaLJR  401,  6 
PaLJ  423. 

Tenn. — State  v.  Faust,  7  Coldw. 
109:  Chambers  v.  Haley,  Peck  159; 
Shaw  v.  Bowen,  1  Overt.  249. 

Vt — Jennlson  v.  Hopgood,  2  Alk.  31. 

W.  Va, — Valley  Bank  v.  Berkeley 
Bank,  8  W.  Va.  386. 

Eng. — Neave  v.  Nelson,  1  Lev.  64, 

83  Reprint  293  ;  Wentworth  v.  Squib, 
Lutw,  48,  125  Reprint  28 ;  Lloyd  v. 
Williams.  2  M.  ft  8.  484,  105  Reprint 
461 ;  Baron  v.  Hayne,  2  Rolle  69.  81 
Reprint  669;  Jenkes  v.  Lyon,  2  Show. 
146.  89  Reprint  849 :  Unston  v.  Mliner. 
1  Show.  49,  89  Reprint  440;  Barnes 
V.  Ward,  1  Sid.  29,  82  Reprint  950  : 
Buddie  V.  Wlllson,  6  T.  R.  869,  101 
Reprint  600 ;  Doughty  v.  Lascelles,  4 
T.  R.  520,  100  Reprint  1162;  Evans  v. 
Stevens.  4  T.  R  224,  100  Reprint  980. 

[a]    ape^  tBipMaaiw>— If  defend- 
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ance,"  anless  the  right  to  plead  in  abatement  has 

been  preserved*""  or  there  are  other  circumstances 
rendering  the  general  rule  inapplicable."  It  has  also 
been  held  that  it  is  too  late  to  plead  in  abatement 
after  a  motion  for  a  continuance  has  been '  over- 
ruled.'^ And  at  common  law,  as  a  general  rule,  the 
entry  of  a  general  appearance  or  appearing  to  the 
merits  will  operate  as  a  waiver  of  existing  matter 
of  abatement,'*  unless  the  right  to  plead  after  so 
appearing  is  preserved  by  the  rules  of  court."  A 
special  appearance  for  the  purpose  of  taking  ad- 
vantage of  defects  does  not,  however,  have  the 
effect  of  waiving  the  right  to  plead  in  abatement,"* 
unless  after  making  this  appearance  steps  are  taken 
to  defend  on  the  merits'"  So  too  an  appearance  to 
move  to  set  aside  a  decree  pro  confesso  does  not  con- 
stitute a  waiTCT  of  the  right  to  plead  in  abatement 


after  the  decree  is  set  aside." 

579]    d.  After  Plea  to  Jurisdiction.    By  tbe 

order  of  pleading  a  plea  to  the  jurisdiction  is  the 
first  plea  to  be  interposed  and  must  precede  a  plea 
in  abatement,  as  tbe  latter  impliedly  admits  jaria- 
diction,  and  therefore,  where  defendant  pleads  to 
the  jurisdiction  and  this  plea  is  overroled,  he  may 
thereafter  file  a  plea  in  abatement." 

r$  580]  e.  After  Removal  or  Transfer  of 
Oanse.'^  It  has  been  held  that  a  plea  in  itbatement 
must  be  filed  in  the  first  court  in  which  defendant 
has  an  opportunity  to  file  it."  Defendant,  how- 
ever,  does  not  necessarily  lose  his  right  to  plead  or 
otherwise  make  an  objection  in  abatement  by  re- 
moval JOT  transfer  of  the  cause  under  a  statute  to 
another  court.^  Thus  it  has  been  held  that  he 
may  present  mattor  in  alntement  by  plea  or  otbei- 


ant  wishes  to  preserve  hla  right  to 
plead  In  abatement  after  imparlance 
he  may  and  must  ask  a  special  Im- 
parlance. Chapman  v,  Davis,  4  Gill 
(Md.)  166;  Purple  v.  Clark,  S  Pick. 
(Mass.)  206;  Martin  v.  Com,,  1  Mass. 
347;  Chamberlin  v.  Hite,  6  Watts 
fPa.)  378 ;  Coates  v.  M'Camm,  2 
Browne  (Pa.)  176;  MeCarney  v.  Mc- 
Camp,  1  Ajhm.  (Pa.)  4;  mtz  v. 
Thompson,  8  PaLJR  401.  B  PaL-J  428. 
In  Chamberlin  v.  Hlte,  5  Watts  (Pa.) 
S73,  It  was  held  that  after  a  general 
Imparlance  a  plea  in  abatement  can- 
not be  InterpoBed.  but  the  right  to 
lnterj>ose  sucn  plea  can  be  preserved 
only  by  asking  a  special  imparlance 
ana  having  the  reser\-atlon  entered  on 
the  record.  See  Kobblns  v.  Hill,  12 
Pick.  (Mass.)  569  (where  It  was  held 
that  under  a  statute  providing  that  if 
the  principal  defendant  In  a  trustee 
process  shall  be  absent  from  the  com- 
monwealth when  BUCh  writ  shall  he 
Berved  the  court  Bhall  continue  the 
action  two  terms,  defendant  may  plead 
m  abatement  at  the  third  term,  wince 
such  contlnuahcea  will  be  deemed  In 
the  nature  of  spedal  Imparlance  sav- 
in e:  defendant's  rfghts). 

[b]  Oeneral  cpeolal  luvulanoe. — 
"Although  ft  special  imparlance  was 
Trtth  a  saving  of  all  exceptions  to  the 
■writ,  bill  of  count,  and  allowed  the 
<Iefendant  to  plead  In  abatement,  yet 
it  was  said  he  could  not  plead  to 
the  Jurtedlctlon  of  the  court,  unless 
founded  on  a  peraonal  privilege,  as 
ttiat  of  an  attorney,  etc.  Bacon  Abr. 
Pleas  c  4 :  1  Chltty.  supra  r437,  note 
■qj.  It  required  what  was  termed  'a 
general  special  imparlance,'  which  was 
a  saving  of  all  exceptlone  whatsoever, 
as  well  to  the  writ,  as  to  the  juris- 
diction, to  entitle  ft  defendant  to  the 
latter  pleft  at  a  subsequent  term.  1 
Chltty'B  PI.  438.  The  reason  why  the 
defendant  was  required  to  be  so  prompt 
In  puttmcr  in  such  pleaa,  was.  that 
they  merely  worked  delay,  did  not 
affect  the  merits  of  the  controversy, 
and  were  consequently  required  to  be 
ideaded  as  early  as  practicable,  so 
that  the  plaintiffs  might  bring  a  proper 
Buit,  onreaort  to  the  proper  forum  for 
redreu."  Vaughan  t-  BoMnson,  22 
Ala.  B19.  628. 

88.  Ala. — Koles  T.  Marable,  BO  Ala. 
3S6  ;  Lftmpley  v.  Beavers.  25  Ala.  634  ; 
Vaughan  v.  Robinson,  22  Ala.  319, 

Ark, — Jetton  v.  Smead.  29  Ark.  S72, 

Fla.— Baars  v.  Gordon,  21  Flft.  2B. 

Ill—Davids  V.  People,  192  111.  176. 
61  NE  537;  Roberts  v.  Thomson.  28 
III.  79;  Indiana,  etc.,  R.  Co.  v.  Cohoon, 
95  HI.  A.  94 ;  Beck  v.  Independent 
Brewing  Assoc.,  60  Til,  A.  424. 

Ind. — Collins  v.  Nichols,  7  Ind.  447; 
Johnson  V.  Staley,  32  Ind.  A.  628,  70 
VTS  B41. 

Iowa. — Hotchldss  Thompson,  Morr. 
1B6. 

Me.— Shaw  v.  Usher.  41  Me.  102. 

Tenn. — Union  Countyv.  Knox  Coun- 
ty. 90  Tenn.  B41.  18  BW  264 ;  State  v. 
Myen,  10  Lea  717;  State  v..  Fauvt. 


7  Coldw.  109 ;  Shaw  v.  BoweA,  1  Overt. 
249 ;  Stephens  v.  QUbert,  1  Tenn.  Cas. 
663. 

Tex. — O'TJelU  v.  Murray,  (Civ.  A.) 
94  SW  1090. 

Va, — Lane  v.  Bauserman,  103  Va. 
146.  48  SE  857,  106  AmSR  872  ;  At- 
lantic, etc.,  R.  Co.  v.  Peake,  87  Va, 
130,  12  SE  348  ;  Harvey  v.  Sklpwlth, 
16  Oratt.  (68  Va.)  410. 

Contlnnano*  after  jilaa  Sled  see 
Infra  |  598. 

[a]  A  mle  of  law. — '"nils  Is  not  a 
rule  of  court  but  a  rule  of  law,  acted 
on  generally  by  courts  of  common  law 
jurisdiction,  where  there  Is  no  rule 
of  court  to  the  contrary."  Otis  V. 
Ellis,  78  Me.  75,  2  A  851, 

[b]  Continnanoe  after  Bpeoial  ap- 
pearanoe^»Even  though  defendant  had 
specially  appeared  for  the  purpose  of 
pleading  in  abatement,  his  action  In 
i^e curing  a  continuance  constitutes  a 
waiver  of  his  right  to  plead.  Beck 
V.  Independent  Brewing  Aasoc,  60  111. 
A.  424. 

[c]  Xnle  appUeB  to  Jastloe's  oonrt. 

—Otis  V.  Ellis,  78  Me.  75.  2  A  851. 

[d]  Bnle  applies  to  attaohiiur  cred- 
itor vlvett  leave  to  defend.— Kimball 
V,  Wellington.  20  N.  H.  439. 

[el  An  arreement  to  plead  and  try 
at  tlie  next  term  Is  equal  to  a  general 
Imparlance  or  continuance  within  the 
meaning  of  this  rule.  Shaw  v.  Bowen, 
1  Overt.  (Tenn.)  249. 

89.  Parmelce  v.  Tennessee,  etc.,  R, 
Co.,  18  Left  (Tenn.)  600  (holding  that 
where  a  continuance  is  granted  with 
leave  to  defendant  to  make  defense, 
it  will  be  construed  as  meaning  any 
defense,  and  will  not  operate  as  a 
waiver  of  his  right  to  a  plea  In  abate- 
ment). 

90.  Rftthbone  v.  Rathbone,  4  Pick. 
(Mass.)  89. 

[a]    Contlnnanoe  pnmant  to  vtat- 

ut*. — ^Where  a  continuance  is  had  In 
accordance  with  statutory  require- 
ments, because  of  the  absence  of  de- 
fendant, defendant  may  file  a  plea  In 
abatement  at  the  term  at  which  he  is 
required  by  law  to  appear,  such  a  con- 
tinuance being  deemed  In  the  nature 
of  a  special  Imparlance.  Robblns  v. 
Hill,  12  Pick.  (Masa.)  SB9 ;  Rathbone  v. 
Rathbone,  4  Pick.  (Mass.)  89. 

SI.  Indiana,  etc.,  R.  Co.  v.  Cohoon, 
9B  III.  A.  92. 

93.  Ark. — Reagan  v.  Irvln.  2B  Ark. 
86;  Butts  V.  Grayson.  14  Ark.  445. 

Conn. — Smith  v.  State,  19  Conn.  493. 

Fla, — Baars  v,  Gordon,  21  Fla.  25. 

Ga.— Saffold  v.  Foster,  74  Ga.  751. 

111.— Davids  V.  People,  192  111.  176, 
61  NB  537  ;  Archer  v.  Claflln.  31  111. 
306';  Roberts  v.  Thomson,  28  111.  79. 

Ind. — Eel  River  R.  Co.  v.  State,  155 
Ind,  433.  67  NE  388  ;  Collins  v.  Nichols. 
7  Ind.  447;  Newell  v.  Gatllng.  7  Ind. 
147  ;  Voorhees  v.  Hoagland,  6  Blackf. 
232  ;  Swift  v.  Woods,  6  Blackf,  97. 

Ky. — Thomas  v.  Perry,  6  J.  J. 
Marsh.  £56. 

Me.— Shaw  t.  Usher,  41  Me.  103; 
State  Bank  t.  Herveir,  SI  lla.  ». 


Mass. — Pierce  v.  Equitable  Assur. 
Soc.,  146  Mass.  B6,  12  NE  858,  1  AmSR 
433  ;  Greenwood  v.  Lake  Shore  R.  Co., 
10  Gray  373;  Llvermore  v.  Boswell, 
4  Mass.  437. 

Mo. — Jacobs  V.  Western  Fertilizer, 
etc..  Works,  9  Mo.  A.  676  appendix, 

N.  H.— Bishop  v.  Silver  Lake  Mln. 
Co.,  62  N.  H.  455 ;  Woodbury  v.  Swan, 
68  N.  H.  380;  Roblnsqn  v.  Potter, 
48  N.  H.  188 ;  March  v.  Eastern  R. 
Co.,  40  N,  H.  648.  77  AmD  78t.  Com- 
pare however  Colby  v.  Knapp,  18  N. 
H,  176  (holding  that  an  entiv  of  gen- 
eral  appearance  on  the  docket  Is  not 
an  inn»rlance,  so  as  to  restrict  or 
limit  the  time  or  mode  of  pleading  In 
abatement  or  affect  It  in  any  manner), 

N.  T. — Carpentler  v.  Uintum,  65 
Barb.  293. 

N.  D,— Stockwell  V.  Halgh,  135  NW 
764. 

S.  C. — State  V.  Farr,  46  S.  C.  24. 

Tenn, — Simpson  v.  East  Tennessee, 
etc.,  R,  Co.,  89  Tenn.  304,  15  SW  735  ; 
West  Tennessee  Bank  v.  Marr,  13  Lea 
108 ;  Wilson  v.  Scruggs,  7  Lea  635 ; 
State  V.  Faust,  7  Coldw,  109. 

Vt — Stanton  v.  Haverhill  Bridge,  47 
Vt.  172. 

Va. — ^Atlantic,  etc.;  R,  Co.  v.  Peak4 
87  Va.  180,  12  SE  348  ;  Harvey  v. 
Sklpwlth,  16  Oratt  (67  Va.)  410. 

Hffeet  of  appearSBoe  as  walnr  of 
gxoaade  of  aMteiueBt  see  generally 
Appearances  [2  Cyc  616  et  seq]. 

[a]  After  a  recognlaanee  to  appear 
in.  the  circuit  court  and  answer  to 
the  complaint  in  bastardy  proceedings, 
entered  into  before  the  Justice,  a  plea 
in  abatement  comes  too  late.  Peo.  v. 
Smith,  6S  Mich.  1,  31  NW  699. 

93.  State  Bank  v.  Hervey,  21  Me. 
38. 

94.  Harkness  v.  Hyd^  98  U.  S.  476, 
26  L.  ed.  237 ;  State  Bank  v.  Hervey, 
21  Me.  38;  Blake  v.  Jones,  7  Mass. 
28. 

[a]  irecewltr  tltat  defMUlant  ap* 
pear  for  paxpoae  of  pMadlng  la  ateta- 

ment  see  Wakefield  v.  Marden,  S  Chit. 
8,  18  ECL  231:  Douglas  v.  Qreen,  S 
Clilt.  7.  18  ECL  230. 

95.  Beck  ^.  Independent  Brewing 
Assoc,  60  Hi.  A.  423. 

96.  Mark  Twain  Lumber  Co.  v. 
Lleberman,  106  Tenn.  163,  61  SW  70. 

97.  Sherwood  v.  Stevenson.  26 
Conn.  431. 

98.  Bemoral  after  pleadlnr  In 
abatement  see  infra  |  598. 

99.  Bedford  v.  Rice,  68  N,  H.  227 
(holding  therefore  that  where  an  action 
was  brought  in  an  Inferior  court  and, 
on  demand  of  a  Jury  trial,  transferred 
to  a  superior  court  for  trial,  a  plea. 
In  abatement  filed  for  the  first  time  In 
the  superior  court  was  too  late). 

On  appeal  see  infra  I  68  B. 

1.  Colt  V.  Partridge,  7  Metci 
(Mass.)  B70  (holding  that  after  re- 
moving an  action  to  the  supreme  Ju- 
dicial court  In  Massachusetts  pursuant 
to  the  provisions  of  St  £1840]  c  87 
I  8,  a  defendant  ml^t  plead  in 
abatement). 
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vise  in  a  federal  court  to  which  the  cause  has  been 
removed  from  a  state  court  where  his  only  ap- 
pearance was  for  the  purpose  of  such  removal.^ 
But  if,  by  delay  or  otherwise,  he  had  lost  the  right 
to  plead  the  matter  in  abatement  in  the  state  court, 
be  is  equally  precluded  from  pleading  it  in  the  fed- 
eral court.^ 

581]  f.  After  Joinder  of  Issne.  From  the 
rules  stated  in  the  preceding  sections  it  is  clear 
that  after  joining  issue  it  is  too  late,  as  a  rule,  to 
plead  or  move  in  sbatemeat  matter  existing  at  the 
time  of  such  joinder/ 

n»  zii^t  to  amend  or  alter  the  plea  at  any  time 
before  or  even  during  trial  does  not  change  the  rule 
that  a  plea  in  abatement  is  waived'  by  joining 
issue.* 

li'  582]  g.  At  Trial,  after  Trial,  or  after  Judg- 
ment—(1)  At  TriaL  It  also  follows,  as  a  general 
rule,  that  matter  in  abatement  existing  at  the  com- 
meDcement  of  the  action  cannot  be  pleaded  or  other- 

L  Rdfsnlder  v.  American  Inip. 
Pub.  Co.,  46  Fed.  433 ;  Small  v.  Mont- 
gmtry.  17  Fed.  8«5,  6  McCra^  440  : 
Atcbiaon  v.  Morris,  11  Fed.  682,  11 
BlA  191.  See  generally  Removal  of 
Causes  (S4  Cye  1810  et  seqi. 

a.  Wertheln  v.  Continental  R,  etc., 
Co..  11  Fed.  889.  20  Blatchf.  BOS. 

4.  U.  S. — De  Sobrr  Nicholson,  8 
Wall  480,  18  L.  ed.  888:  Smith  v. 
Keniocben,  7  How.  198.  12  X..  ed.  686; 
McKenna  v..  Plsk,  I'How.  241.  11  I* 
ed.  117:  Columbia  Bank  v.  Scott,  8 
F.  Cas.  No.  880.  1  Cranch  C.  C.  1S4. 

Ark. — ^Foreman  t.  Olbson,  IE  Ark. 
206. 

Colo. — Nlcholla  v.  Barrlck,  27  Colo. 
133.  62  P  202. 

m. — BanKor  Furnace  Co.  v.  MaglU, 
IDS  ni.  666 ;  Toledo,  etc.,  R.  Co.  v. 
BeRKs,  86  111.  80.  28  AmR  818;  Oliver 
V.  Cochran.  19  111.  A.  238. 

Ind. — Sowle  V.  HoldrldRe.  17  Tnd. 
:3G;  Midland  R.  Co.  v.  Stevenson,  « 
In'}.  A.  70S.  88  NS  268. 

Ky. — Alexander  v.  Reed.  8  T.  B. 
Uon.  246 ;  Jones  v.  Overton,  4  Bibb 

j:4. 

La. — Blaffer  v.  Louisiana  Nat  Bank, 
3S  Ann.  251 ;  Legendre  v.  SellB- 
man,  3S  La.  Ann.  113;  Wilson  v.  Ben- 
jamin, 26  La,  Ann.  587 :  Houston  v. 
Chllders.  24  La.  Ann.  472  ;  ^wia  v. 
Homer.  23  La.  Ann.  254  ;  Bejna  v. 
Spor,  22  La.  Ann.  16 ;  Wllta  v.  De  St. 
Rnmes.  18  L*.  Ann.  187;  pwlcht  v. 
Linton.  8  Rob.  67 :  Rothschild  v. 
Bovers,  2  Rob.  280 ;  Lafon  v.  Riviere, 
1  Mart  S.  a.  130. 

Me— Powers  v.  Mitchell.  76  Me.  864  : 
Demuth  V,  Cutler,  60  Me.  298;  Reed 
V.  wnson.  89  Me.  686 ;  Pattee  v.  Lowe, 
15  Me.  121;  Clapp  v.  Balch,  8  Me. 
tit. 

Ud.— Welwter  v.  Byrnes,  8S  Md.  86. 

Masa. — Cole  v.  Ackeman,  7  Gray 
IS:  Bartlett  v.  Robblna,  6  Mete.  184; 
Brigham  v,  ,Clark,  20  Pick.  48 :  Liver- 
more  V.  Bos-well,  4  MasB.  437. 

Miss. — Gully  V.  Dunlap.  24  Miss, 
ua;  Pearce  v.  Young,  1  Miss.  269 
'holding  that  after  .a  cause  was  at 
l!«iie  on  a  plea  of  non  assumpsit  at  a 
previous  term,  defendant  could  not 
plead  In  abatement  even  though  by 
statute  he  was  allowed  to  plead  as 
many  several  pleas  as  he  might  deem 
necessary  for  his  defensej. 

X.  T.— Bridge  v.  Payaon,  7  N.  T. 
Saper.  210 ;  Montfort  v.  Hughes,  3  E. 
D.  Smith  598 :  Palmer  v.  Evertson,  2 
Cow.  417 ;  Anonymous,  3  Cal.  102 ; 
Palmer  v.  Qreen,  1  Johns.  Cas.  101. 

Or.— In  re  Morsan,  46  Or.  283,  77  P 
tM.  78  P  1089;  Murray  v.  Murray, 
(  Or.  26. 

Pi.— Smith  V.  People's  Mat.  Live 
Stock  Ins.  Co.,  173  Pa.  16,  33  A  667  ; 
Gr«en  V.  North  Buffalo  Tp.,  66  Pa. 
lit;  Com.  V.  Crum  Lynne  Iron,  etc., 
Ox,  27  Pa.  Super.  608;  Stimmel  v. 
Miner,  8  Pa.  Co.  128;  Stoekle  v. 
Scoekle.  1  WklyNC  684. 


wise  urged  for  the  first  time  after  the  cause  has 
come  to  a  trial  on  the  merits." 

583]  (2)  After  Trial  or  Mistrial.  And  a 
fortiori  matter  in  abatement  merely  cannot  be 
presented  after  a  trial  on  the  merits  by  the  court  or 
jury  or  before  a  referee  or  auditor." 

On  motion  for  new  triaL  Such  matter  comes  too 
late  when  urged  for  the  first  time  on  the  hearing 
of  a  motion  for  a  new  trial,^ 

After  mistrial.  Where  a  plea  in  abatement  has 
been  stricken 'from  the  files  because  of  being  filed^too 
late,  and  thereafter  a  mistrial  is  had  on  the  issue 
joined  on  the  pleas  in  bar,  defendant  should  not  be 
permitted  to  refile  his  plea  in  abatement." 

584]  (3)  After  Jndsment— (a)  In  General. 
As  a  rule  matter  in  abatement  cannot  be  u^ed  after 
the  cause  has  proceeded  to  a  judgment  or  decree."' 
This  rule  is  regardless  of  the  character  of  the  judg" 
ment  and  applies,  in  the  absence  of  a  statute  to 
the  contrary,  equally  to  ju^ments  by  defauit,**^ 


8.  C. — FBrsason  v.  Sing;  11  8.  C.  L. 
688. 

Tenn. — Southern  R.  Co.  v.  Brigman, 
86  Tenn.  624,  88  SW  788 ;  Epperson  v. 
SUte.  6  Lea  291. 

Tex. — Graham  v.  UcCarty,  89  Tex. 
828,  7  BW  848;  Connor  v.  HawUns, 
64  Tex  644;  Compton  v.  Western 
StBM  Co..  26  Tex.  Suppl.  68. 

Vt— Holdrldge  V.  HOldrldge.  63  Vt 
646 ;  Spaulding  v.  Swift,  18  Vt.  214 ; 
Hill  V,  Morey,  26  Vt.  178.  See  also 
Stone  T.  Proctor.  2  D.  Chlpm.  108. 

Va, — Payne  v.  Orim,  2  Munf.  (18 
Va.)  297. 

Pleadlsff  both  la  abatemant  and  la 
bar  see  infra  ||  696,  696. 

S.  L7ona  v.  Miller,  4  Berg,  ft  R 
(Pa.)  279. 

8.  U.  S. — Orman  v.  Salvo,  117  Fed. 
283.  64  CCA  265. 

Conn. — James  v.  Morgan,  86  Conn. 
348  :  Stiles  V.  Honier,  21  Conn,  507. 

Del. — Mutual  Loan  Assoc.  v.  Tyre, 
81  A  48 ;  Lycoming  F.  Ins.  Co.  v. 
Bush.  16  Del.  181,  40  A  947;  Burton 
v.  Waples.  3  Del.  75. 

Ga. — Welchel  v.  Thompson,  89  Ga. 
559.  99  AmD  470. 

111.— Moss  v.  Flint.  IS  HI.  670;  Con- 
ley  v.  Good,  1  111.  136. 

Ind.— Sowle  v.  Holdrldge,  17  Ind. 
236  :  Voorhees  v.  Hoagland,  8  Blackf. 
292 

La. — Weeks  v.  Flower,  9  La.  379  ; 
Tuthlll  v.  Emerson;  7  La,  593. 

Me.— Kellar  v.  Savage.  20  Me.  199. 
Mass. — Silver  v.  Graves,   210  Mass. 
26.  95  NE  948  :  Chamberlayne  v.  Na2- 
ro.  188  Mass.  454,  74  NE  674. 

Nebr. — Smith  v,  Spaulding,  40  Nebr. 
339.  68  NW  962. 

N.  Y.— Montfort  v.  Hughes,  3  B.  D. 
Smith  691. 

Pa.— Adajns*  App.,  118  Pa.  449,  6 
A  100 ;  Mufphy  v.  Chase.  108  Pa.  260  ; 
Immel  v.  Herb,  60  Pa.  Super.  241 : 
Com.  T.  Crum  Lynne  Iron,  etc.,  Co., 
27  Pa.  Super.  60S ;  Com.  v.  Travis; 
13  WklyNC  353. 

S.  C. — Duke  V.  Postal  Tel.  Cable 
Co.,  71  S.  C.  95,  50  SE  676 ;  Dawklns 
V.  Mattris,  47  S.  C.  64.  24  SE  990. 

Tenn.— Isaacks  v.  Edwards,  7 
Humphr.  466.  46  AmD  86. 

Tex.— Howard  v.  Brltton.  71  Tex. 
286.  9  SW  73. 
Vt,— HlU  V.  Morey.  26  Vt.  178. 
Withdrawal  of  plaa  In  bar  see  infra 
!  593. 

[a]  KarmlMS  error. — But  where  no 
Injury  has  been  done  plaintiff  by  per- 
mlttmg  the  filing  of  the  plea  after 
the  cause  has  come  to  trial,  the  Judg- 
ment of  the  lower  court  will  not  be 
reversed  therefor.  Murphy  v.  Chaae, 
103  Pa,  260. 

7.  Ark. — HIckey  v.  Thompson.  62 
Ark.  234,  12  SW  476. 

III. — Springfield   ConsoL   R.    Co.  V. 
Hoeffner.  176  III.  684.  61  NE  884  Eaff 
71  111.  A.  162]. 
Mass. — Silver  ^.  Qraves,  210  Mass. 


26,  96  NE  948;  Chamberlayne  v.  Nax- 
ro,  188  Masa.  464,  74  NE  674;  Boston, 
etc,  R.  Co.  V.  Pearson,  188  Mass.  446: 
Henshaw  t.  Bellows  Falls  Bank,  10 
Gray  668  (holding  that  the  objection 
that  one  of  plaintifCs  In  an  action 
brought  by  trustees  had  not  accepted 
the  trust  at  the  date  of  the  writ  could 
not  flrst  be  taken  at  the  argument  be- 
fore the  full  court  upon  the  report 
of  one  of  the  judges)  ;  Barry  v.  Page, 
10  Gray  S98. 

Mo. — Bowen  v.  Lazalere.  44  Mo.  888. 

Nebr. — Smith  v.  Spaulding,  40  Nebr, ' 
389.  68  NW  962. 

S.  D. — Heegaard  v.  Dakota  L.  ft  T. 
Co.,  8  8.  D.  569,  54  NW  666. 

Tex. — Maxwell  v.  Cisco  First  Nat 
Bank,  (Civ.  A.)  24  SW  848. 

8.  HIckey  v.  Thompson,  62  Ark.  234. 
12  SW  476  ;  Smith  v.  Allen.  18  Ind. 
316;  Ashbey  v,  Ashbey.  38  La.  Ann. 
902 ;  Lee  Kee  v,  Wah  Sing  Chong,  31 
Wash.  678.  72  P  478. 

9.  Hawkins  V.  Armour  FUcklng  Co., 
106  Ala.  646.  17  8  16. 

10.  Ala.— Torbert  v.  Wilson,  1 
Stew,  ft  P.  200. 

Ga. — English  v.  Grant,  102  Ga.  35. 
29  SE  167. 

III. — Toledo,  etc,  R.  Co.  v.  WllUama^ 
77  III.  354. 

Ind, — Landers  v,  Douglas.  46  Ind. 
522 ;  Wagner  v.  Swing,  44  Ind.  441 ; 
McDanlel  V,  Carver,  40  Ind.  260. 

X<a.— Ashbey  v.  Ashbey.  88  La.  Ann. 
902. 

Md.— Wilms  T.  White,  26  Md.  880. 

90  AmD  113. 

Mo. — Bowen  v,  Lasalere,  44  Mo,  883. 

N.  C. — Montague  v.  Brown,  104  N. 
C.  161,  10  SE  186;  Hawkins  v.  Hughes, 
87  N.  C.  116. 

11.  Boone  v.  Carroll,  86  La.  Ann. 
281 :  ChalTe  v.  Luderling,  34  La.  Ann. 
962;  St.  John  the  Baptist  Pariah  v. 
Shexnaydre,  84  La.  Ann.  860;  Phlpps 
v.  Snodgrass,  31  La.  Ann.  88 ;  Pecquet 
V.  Pecquet.  17  La.  Ann.  804;  Cochrane 
V.  Miller.  10  La.  Ann.  140;  Young  v. 
Patterson,  11  Rob.  (La.)  7:  Welsh  v. 
Shields,  6  Rob.  (La.)  484;  Benedict  v. 
Williams,  4  Rob.  (La.)  882;  Leeds  v. 
Debuys,  4  Roh.  (La.)  867;  Cheevers 
V.  Burke.  19  La.  429;  Reynolds  v. 
Reynolds,  12  La.  617. 

[a]  Bights  of  attaching  oredltor. 
— The  fact  that  after  defendant  has 
been  defaulted  and  the  action  con- 
tinued on  account  of  the  trustee  an 
attaching  creditor  has  obtained  leave 
to  defend  the  action  does  not  entitle 
him  to  a  plea  in  abatement.  Kimball 
V.  Wellington,  20  N.  H.  439. 

[b]  Bat  nnder  £a.  Cods  art  314, 
which  provides  that  defendant  may 
at  any  time  appear  and  file  his  an!<wer 
before  a  deflnlte  judgment  by  default  is 
rendered,  and  that  the  flrat  jurlgment 
taken  shall  be  set  aside,  the  fllintf  of 
an  answer  Is  a  matter  of  right  not 
dependent  on  the  discretion  of  the 
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conditional  judgments,"  decrees  nisi,"  and  also  to 
oflBee  judgments,  except  where  the  matter  in  abate- 
ment arose  after  the  entry  of  the  office  judgment.^* 
Effect  of  setting  aside  judgment.  But  it  is  held 
that  neither  a  decree  pro  conf  esse -nor  an  entry  of 
appearance  to  move  to  set  it  aside  waives  defend- 
ant's right,  after  the  decree  is  set  aside,  to  enter  a 
plea  in  abatement  on  the  ground  of  lack  of  service;" 
and  that  the  court  may  in  its  discretion  permit  de- 
fendant to  file  a  plea  in  abatement  afj«r  a  motion 
has  been  granted  to  set  aside  a  judgment  by  de- 
fault." 

Effect  of  nonsnit.  And  it  has  been  held  that 
where  the  trial  terminates  in  a  nonsuit  on  sufficient 
grounds,  nothing  which  occurred  at  the  trial  can  be 
considered  as  a  waiver,  of  the  right  to  plead  in 
abatement,  as,  if  the  nonsuit  were  taken  off,  de- 
fendant would  be  restored  to  all  his  legal  rights  as 
■  they  existed  before  trial." 

585]  (b)  On  Appeal  It  is  weU  settled  of 
course  that  matters  in  abatement  cannot  be  ni^d 
for  the  first  time  on  apneal,  and  even  in  an  action 
before  a  justice  of  the  peace  or  other  lower  court 
Thich  is  appealable  and  triable  de  novo  in  a  h^her 
court  the  general  rule  is  that  matter  in  abatement 


is  waived  unless  presented  in  the  first  court.  It  can- 
not be  pleaded  or  otherwise  ui^ed  for  the  first  time 
in  the  appellate  court,"  unless  permitted  by  statute 
or  rules  of  practice, or  imless  it  has  arisen  since 
rendition  of  the  judgment  below,  so  that  it  can  be 
urged  by  plea  puis  darrein  continuance  or  otherwise.^ 
But  if  a  plea  or  other  objection  in  abatement  was 
made  in  the  lower  court  and  has  not  been  waived,  it 
may  be  renewed  or  ui^ed  in  the  appellate  court.-* 

[J  586]  (c)  After  Eemand  for  New^  TriaL  Nor 
can  a  plea  in  abatement  be  filed  kfter  the  cause  faaa 
been  remanded  for  a  new  trial,^  unless  the  condi- 
tions were  such  that  the  plea  could  not  be  filed  be- 
fore the  appeal,"  or  the  right  to  plead  is  preser^'ed 
by  the  order  of  the  court.^* 

587]  h.  On  submission  on  Agreed  Tmcta. 
Objections  in  abatement  are  not  open  in  a  ease  sub- 
mitted on  an  agreed  statement  of  facts  unless  spe- 
cially reserved.  Such  submission  waives  all  techni- 
cal objections  and  raises  only  the  question  whether 
plaintiff  can  recoVer  in  any  form  of  action,  although 
the  pleadings  are  referred  to.* 

r$  588]  i.  Within  Time  Limited  by  SUtate  or 
Blue  of  Court — (1)  In  OeneraL  In  some  jurisdic- 
tions the  time  within  which  matter  in  almtement 


court,  and  defendant  is  not  restricted 
In  relation  to  the  exceptions  which  he 
may  plead  In  such  a  case.  Where  the 
jud^ent  by  default  is  set  aside  by 
filing  an  answer  In  accordance  with 
thlB  provision  the  matter  stands  as  if 
the  Judgment  had  never  existed,  as 
far  as  regards  the  right  of  defendant 
to  plead  in  abatement.  Magee  v. 
Dunbar.  10  1^  646. 

la.  Washington,  etc.,  Tel.  Co.  v. 
Hobson,  IS  Gratt  (56  Va.>  122;  Em- 
pire Coal,  etc.,  Co.  v.  Hull  Coal,  etc., 
Co.,  61  W.  Va.  474.  41  SE  917:  Simp- 
son V.  Edmlston,  23  W.  Va.  ^76. 

13.  Washington,  etc.,  Tel.  Co.  v. 
Hobson,  16  Gratt.  (6(h  Va.)  122;  Em- 
pire Coal,  eta,  Co.  v.  Hull  Coal,  etc., 
Co..  61  W.  Va.  474.  41  SB  917;  Simp- 
son V.  Kdmlston.  28  w.  Va.  675. 

14.  Bradley  v.  Welch.  1  Munf.  (IB 
Va.)  284;  Empire  Coal,  etc.,  Co. 
Hull  Coii  etc,  Co..  SI  W.  Va.  474. 
41  SR  917;  DelaplBln  v.  Armstroiw,  21 
W.  Va,  211 ;  Hlnton  v.  Ballard;  8  W. 
Va.  S82. 

15.  Mark  Twain  Lumber  Co,  v. 
Ueberman.  106  Tenn.  163,  61  SW  70. 

16.  Dozler  Lumber  Co.  v.  Smith - 
Tsbursr  Lumber  Ca,  145  Ala.  317,  89 
8  714. 

17.  Adams  v.  Leland,  7  Pick. 
(Mass.)  62. 

IB.  Ala. — Slankenshlp  v.  Blackwell, 
124  Ala.  355,  27  S  561.  82  AmSR  175 
and  note ;  McConnell  v.  Woms,  102  Ala. 
687,  14  B  849;  Noles  v.  Marable,  50 
Ala.  366 ;  Thompson  v.  CHopton,  31 
Aja,  847 ;  Clough  v.  Johnson,  9  Ala. 
426 :  McCutchen  v.  McCutchen,  8  Port. 
161:  Nabors  v.  Nabors,  2  Port.  162. 

Ark. — Burgen  v,  Dwinal,  1 1  Ark. 
S14:  Ball  V.  Kuykendall,  2  Ark.  195. 

Cal. — Preston  v.  Knapp,  85  Cal.  659. 
24  P  811 :  McOeery  v.  Everding,  54 
Cal.  168:  Drake  v.  Poster,  62  Cal. 
S2B:  Stockton  Bank  v.  Howland,  42 
Cal.  129:  Coleman  v.  Woodworth,  28 
Cal.  667;  Hentsch  Porter,  10  Cal. 
666. 

Colo. — AtchlRon,  etc.,  R.  Co.  v.  Lu- 

jan.  6  Colo,  838. 

Conn. — ^Asbmead  v.  Colby,  26  Conn, 

287 :  Smith  V.  State,  19  Conn.  493.  ■ 
Ga. — Adams  v.  Branan,  120  Oa.  630, 

48  SB  128:  McOahee  v.  Hilton,  etc, 

Lumber  Co..  112  Oa.  612.  87  SB  708 ; 

HcHiie  V.  Rodsera.  108  Oa.  649,  80  SB 

S62:  Talfaolt  V.  Collier,  102  Oa.  650. 

f  "'■arry  v.  Cooper,  28  Ga. 

V.  Webb,  27  Oa.  172; 
.  V.  Neal,  26  Oa.  120 ; 
itfteld.  20  Oa.  379. 
f.  SUefeU  17»  111.  69, 
Onvllle  T.  Monroe,  74 
V.  Watt.  69  HI.  H6; 


Wilson  V.  Nettleton,  12  111.  61 ;  Pearce 
V,  Swan,  2  111.  266  :  Prince  v.  Lamb, 

1  111.  378 :  Grand  Lodge  I.  O.  P.  S.  I. 
V.  Obnsteln,  110  111.  A.  312 ;  Gottschalk 
V.  Jarmuth,  69  111.  A.  623  ;  Baltimore, 
etc,  R  Co.  V.  Hlggins,  69  111.  A.  412. 

Ind. — Wallace  v.  Furber,  62  Ind. 
126:  Davis  v.  Brlnker,  60  Ind.  26; 
Collins  V.  Nichols.  7  Ind.  447. 

Ky.~UIn  V.  Noland,  2  B,  Mod.  296. 

Ia, — Smith  V.  Braun,  S7  La.  Ann. 
226. 

Mass. — ^Lane  v.  Roberts,  8  Gray  614 ; 
Joyner  v.  Bgremont  School  Dlst.  No. 
3,  3  Cu9h.  567. 

Mo. — Glraldln  v.  Howard,  108  Mo. 
40,  16  SW  383. 

N.  H.— Bedford  v.  Rice,  68  N.  H. 
227  (holding  therefore  that  where  de- 
fendant demanded  a  Jury  trial  In  an 
action  brought  tn  a  police  court,  and, 
after  It  was  transferred  to  a  court 
wherein  a  Jury  trial  could  be  had,  (or 
the  first  time  pleaded  In  abatement, 
the  plea  was  too  late). 

N.  J. — De  Camp  v.  Miller,  44  N.  J. 
L  617. 

N.  Y.— Brown  v.  Jones,  1  Hilt.  204  : 
Alexander  v.  Fink,  12  Johns.  218. 

Or.— In  re  Morgan,  46  Or.  233,  77  P 
608.  78  P  1029. 

Pa.— Hinckley  v.  Smith,  4  Watts 
433. 

Tenn, — Parmelee  v,  Tennessee,  etc., 
R.  Co.,  13  Lea  600 :  Nashville  v. 
Thompson,  12  Lea  844  ;  West  Tennes- 
see Agricultural,  etc.,  Assoc  v,  Madi- 
son, 9  Lea  407  :  Crozler  v.  Goodwin,  1 
Lea  125;  Wroe  v.  Greer,  2  Swan  172. 

Vt — Hopkins  v.  Elmore,  49  Vt.  176  ; 
State  Unlv.  v,  Joslyn.  21  Vt  52 ;  Put- 
nam V.  Dutton,  8  Vt.  896;  Martin  v. 
Blodget,  1  Alk.  376  ;  Stone  v.  Proctor 

2  D.  Chipm.  108. 

See  also  Appeal  and  Brror  Xt  Cyc 
6661 ;  Justices  of  the  Peace  [24  Cyc 
726,  731], 

ra]  An  axoeption  to  this  nl* 
arises  where  the  matter  which  was  not 
pleaded  in  the  Justice's  court  was  such 
as  could  not  be  waived  by  pleading 
to  the  merits  of  the  action.  Martin  v. 
Blodget,  1  Alk.  (Vt.)  376.  And  Bee 
Heutsch  V.  Porter,  10  Cal.  666. 

IS.  See  statutes  of  the  several 
states. 

ral  la  Oeoqrla  the  statute  of 
1863-1864,  allowlDS  either  party  to 
move  at  any  stage  of  the  proceeding', 
was  not  intended  to  authorise  the  in- 
terposing of  a  plea  In  abatement  on 
appeal  after  the  trial  of  the  merlta 
Berry  v.  Cooper,  28  Ga.  648  ;  Ken- 
drlck  V.  Whitfield.  20  Ga.  379, 

[b]  Xb  lUMonxi  where  an  attach- 
ment suit  has  been  tried  on  the  merits. 


before  a  Justice  of  the  peace  and  an 
appeal  has  been  taken  to  the  circuii 
court,  a  plea  In  abatement  may  be 
flled  for  the  first  -time  there.  Phillips 
V.  Bliss,  32  Mo.  427. 

ao.  See  Infra  |  694.  See  also  Jus- 
tices of  the  Peace  £24  Cyc  737]. 

91.  Wilson  V.  Nettleton,  12  111.  61 
(where  it  was  said  that  If  a  plea 
had  been  made  and  urged  In  the  lower 
court  and  overruled.  It  might  be  re- 
newed In  the  circuit  court)  ;  Robinson 
V.  Taylor,  2  Mo.  A.  Rep.  1180  (hold- 
ing that  an  omission  to  note  a  plea 
in  abat^pient  on  the  Justice's  docket 
will  not  preclude  the  circuit  court  from 
permitting  defendant  to  file  a  formal 
plea  In  that  court)  ;  Dorroh  v.  McKay, 
(Tex.  Civ.  A.)  66  SW  611  (holding 
that  a  plea  of  privilege  of  nonresident 
defendants  filed  In  a  Justice's  court, 
claiming  the  right  to  be  sued  In  the 
counties  of  their  residence,  and  alleg- 
ing fraudulent  Joinder  with  other  de- 
fendants to  obtain  Jurisdiction,  wa.s 
not  waived  by  appearing  Ip  open  court, 
waiving  service  of  citation,  announcing 
ready,  and  going  to  trial,  after  such 
plea  had  been  overruled,  since  defend- 
ants were  already  in  court  and  could 
proceed  to  trial  after  their  plea  had 
been  overruled  without  forfeiting  their 
right  to  have  such  plea  heard  de  novo 
on  appeal )  ;  Mahoney  v.  Cope.  7  Tex. 
Civ.  A.  620.  27  SW  157  (holding  that 
the  fact  that,  after  the  filing  of  a 
plea  to  the  venue  in  a  Justice's  court, 
the  case  was  continued  by  consent 
was  not  ground  for  striking  out  such 
plea  when  again  made  on  appeal)  ; 
Knoff  V.  Puget  Sound  Coiop.  Colony, 
1  Wash.  67.  S4  P  27  (plea  not  waived 
by  pleadhtsr  to  the  merits  aftw  It  was 
overruled). 

"WlTux  after  ixtarpoMtlm  of  ^aa 
or  Oftliw  olijaatloa  see  Infra  I  698 
et  Beq. 

fta.  li.  BucM,  etc.  Lumber  Co.  v. 
Atlantic  Lumber  Co.,  128  Fed.  332.  63 
CCA  62 ;  Rothschild  v.  Bowers,  2  Rob. 
(La.)  380. 

S3.  Decatur  Bank  v.  Berry.  3 
Humphr.  (Tenn.)  690  (reversal  on  ap- 
peal from  Judgment  quashing  at- 
tachment and  remand  for  further 
proceedings,  the  declaration  not  having 
been  placed  on  file  before  the  Judg- 
ment  appealed  from).  See  also  Witt 
V.  Ellis.  S  Coldw.  CTenn.)  S8. 

84.  See  Witt  v.  snih,  S  C61dw. 
(Tenn.)  88. 

as.  Smith  V.  Carney,  127  Haas.  179 
(disability  of  Infant  to  aue).  See 
generally  SnbmlBslon  of  Controversy 
[87  Cyc  863T 
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erposed  ia  expressly  limited  by  statute  or 
jrt,  as  by  requiring  it  to  be  pleaded  at 
rm,  return  term,  or  appearance  term,  or 
ertain  time  after  the  declaration  ia  filed, 
itry  of  the  aetion,  ete^  and  in  aaeh  ease, 
an  objeetioD  which  goes  merely  in  abate- 
t   be  pleaded  or  otherwise  interposed 


within  the  time  limited,  or  it  will  he  waived,^  unless 
the  failure  so  to  do  is  caused  by  the  fault  or  mis- 
conduct of  plaintiff^  or  the  fault  of  the  court,^  and 
i|i  certain  other  exceptional  cases,^  or  unless  the 
tune  to  plead  is  extended  by  the  court,^  or  the 
declaration  or  complaint  is  amended  so  as  to  render 
it  opea  to  such  a  i^ea  for  the  first  time.'^  The  plea 


— Werthein  v.  Continental  1 424 :  Mitchell  v.  Union  L.  Ins.  Co..  46 


11    Fed.  689.  20  Blatchf. 
(  V.  White,  1  F.  Caa.  No. 
<  Pa.)  21 :  Brooklyn  White 
IMer<^.  4  F.  Cu.  No.  1,940, 

.  C.  531. 

Louis,  etc.,  R  Co.  V.  Sut- 


Me.  104,  71  AmD  629 ;  Htetiion  v. 
Corlnna,  44  Me.  29;  Snell  v.  Snell,  40 
Me.  307  ;  Smith  v.  Davia.  88  Me.  469  : 
Carpenter  v.  Sellers,  38  Me.  427.  And 
the  day  of  entry  1b  to  be  reckoned  as 
one  of  the  two  daya.  Bellamy  v,  Oliver, 


§9  :  I'erry  v.  Hurt,  64  Ala.  i  66  Me.  108;  Steward  v.  Walker,  68  Me. 


^larable,  60  Ala.  866 ; 
Robinson,  22  Ale.  B19; 
.  Meek,  7  Ala.  628 ;  Jordan 

*ort.  63. 

Lte    Bank   v.   Whltlns,  12 

untley  v.  Holt,  59  Conn. 
J4,  21  AniSR  71  ;  James  v. 

Conn.  348  ;  Witter  v.  Mott. 
Under  the  practice  In  this 
lea.  must  be  filed  on  or  be- 
•f'nlnR  of  court  on  the  day 
he  return  day  of  the  writ. 
.-.  Continental  R,  etc..  Co., 
89  :    Mitchell   V.    Smith,  74 

49  A  009 ;  Huntley  v.  Holt, 

02.  22  A  84.  21  AraSR  71. 

county  court  rules  In  this 
I  the  plea  must  be  filed 
t  two  dtfys  of  the  term. 
Uott,  2  Cram.  87.  This  rule 
^  was  also  followed  In  the 
ourt  of  errors.  Bulkier  v. 
ay  662, 

ly  V.  Peace.  181  Ga.  837.  62 
Quinian  V.  Johnson,  122  Qb.. 
801 :  Adams  v.  Branan,  120 

i  SE  128 ;  Home  v.  Rodgers, 
.49.  30  SB  5<2 :  Bishop  v. 
.  103  Ga.  281,  29  SE  9<8 : 
Georgia  Home  Ins.  Co.,  101 
!9  SB  286  ;  Banks  v.  Hunt, 
I  ;  Merritt  v.  BaRwell,  70  Ga. 
h  V.  Rawson,  81  Ga.  208 : 
V.  State,  66  Ga.  478 :  Jernl- 
artet.  51  Ga.  232 ;  Mott  v. 
3a.  117;  Long  v.  McDonald, 
S  :  HarfTTOve  v.  Webb,  27  Ga. 


299 ;  Brunswick  First  Nat  Bank  v. 
Lime  Rock  F..  etc.,  Co..  66  Me.  424  ; 
Carpenter  v.  Sellers,  38  Me.  427.  The 
entry  of  a  special  appearance  does 
not  dispense  with  this  requirement 
Mitchell  V,  Union  L.  Ins.  Co.,  46  Me. 
104,  71  AmD  629  ;  Snell  v.  Snell,  40 
Me.  S07.  It  has,  however,  been  held 
under  thto  rule  that  where  no  judge 
was  In  attendance  on  the  first  day  of 
the  term,  such  a  motion  could  t>e 
reasonably  filed  on  the  third  day. 
Brunswick  First  Nat  Bank  v.  Lime 
Rock  F.,  etc..  Ina.  Co.,  66  Me.  484. 
One  who  Volunteers  an  appearance, 
not  having  been  celled  Into  court  by 
any  form  Of  service.  Is  not,  however, 
entitled  to  a  like  Indulgence.  Steward 
V.  Walker.  68  Me.  298. 

Md.— Yoe  V.  Oelston,  37  Ud.  23S; 
State  V.  Olttlngs,  36  Md.  169. 

Mass. — Walpole  v.  Gray,  11  Allen 
149;  Hastings  v.  Bolton.  1  Allen  629: 
Gerrish  v.  Gary.  1  Allen  213 ;  Pratt 
V.  Sanger,  4  Gray  84  ;  Joyner  v.  Ei?re- 
mont  School  Dist  No.  3.  3  Cush.  567  ; 
Slmenda  v.  Parker,  1  Mete  608 ;  Rob- 
bins  V.  Hill,  12  Pick.  669 :  Dewey 
V.  Brown,  6  Pick,  238 ;  Rathhone  v. 
Rathbone,  4  Pick.  89 ;  Thompson  v. 
Hatch.  8  Pick.  512;  Otis  v.  Warren, 
14  Mass.  289:  Campbell  v.  Stiles,  9 
Mass.  '217  :  Cleveland  v.  Welsh,  4 
Maes.  691  ;  Whiting  v.  Holllster,  2 
Mass.  102.  Under  St  (1782)  c  11 
I  6,  all  pleas  In  abatement  In  the 
court  of  common  pleas  were  required 

-  .    ,  „  ■  ~      A    to  be  made,  signed,  and  filed  tiefore 

im  V.  Anderson.   12  Ga.   A.  j^^y.  Impaneled.     Guild  v. 


E  424 :  Kirkland  v.  Penue!, 

38.  70  SE  257  (error  to 
1  filed  at  the  first  term  after 

Gate  City  P.   Ins.    Co.  v. 

5  Ga.  A  686.  68  SE  638  ; 
npr.  Co.  V.  Jones,  4  Qa.  A- 
Z  810 :  Bell  V.  New  Orleans, 
■o..  2  Ga.  A.  812,  69  SB  102. 
Loma5<  V.  Lowy,  60  111.  512; 

aaflin,  91  III.  308.  In  this 
requirement  that  the  plea  be 
the  first  term  Is  conditional 
leclarstion  having  been  filed 
}  before  the  term.  Grand 
.  L.  P.  v.  Cramer,  60  111.  A. 
164  III.  9,  46  NE  1651. 
lalnes  v  Gurley,  6  Blackf. 
pman  v.  Huklll.  4  Blackf.  9. 
33 ;  Miller  v.  Green,  1  Blackf. 

VlfWlffe  V.  (Darroll,  14  B.  Mon. 
ulteton  V.  State  Bank,  1  T.  B. 

Simpson  v.  Shannon,  6  Lltt. 
t  term  at  wiilch  cause  stands 

leleourt  v.  Whitehouse.  92  Me. 
A  394;  Hann  v.  Wright  86 
,  27  A  181 ;  Dresden  School 
I.  6  V.  JBtm  Ins.  Co.,  66  Me. 
:h&rdM>n  v.  Rich.  66  Me.  249; 
V.  I'nion  Li.  Ins.  Co.,  46  Me. 
AmD  529;  Snell  v.  Snell,  40 
;  Nlckerson  v.  NIckerson,  36 
Pattee  v.    Lowe,    35  Me. 


Bonnemort.  166  Mass.  622,  81  NE  646  : 
Otia  V.  Warren.  14  Mass.  239:  Jacobs 
V.  Mellen,  14 '  Mass.  182 ;  Cleveland 
v.  Welsh.   4  Mass.  698. 

Mlrh.— Hake  v.  Orove.  99  HIch.  218, 
68  NW  62. 

N.  H. — Crawford  v.  Crawford,  44 
N.  H.  428 :  MathewFon  v.  Eureka 
Powder  Works.  44  N.  H.  289  :  Parsons 
V.  Swett,  32  N.  H.  87.  64  AmD  352: 
Tappan  v.  Tappan,   31  N.  H.  61. 

N.  C— McFarland  v.  Harrington.  1 
N.  C.  4TB  (first  three  days  of  term)  ; 
Dalzell  V.  Stanly,  1  N.  C.  60. 

Pa. — Daniels  v.  Banderson,  22  Pa. 
443  ;  Stlmmel  v.  Miller,  B  Pa.  Ca  128 
(additional  allowance  of  one  term 
under  Pennsylvania  practice  in  eject- 
ment) :  Harrison  v.  Tllltnghast,  3 
Kulp  270  ;  Williams  v.  Etzell.  4  PaLJR 
38.  6  PaLJ  294  ;  Hill  v.  Mlntzner,  3 
PaLJR  618. 

Tenn. — Trabue  v.  Hlgden.  4  Coldw. 
620 ;  Grove  v.  Campbell.  9  Terg.  7 ; 
Harela  v.  Ayres,  8  Terg.  467. 

Tex. — Atchison,  etc..  R.  Co.  v. 
Adams.    (Civ.  A.)    14    SW  1015. 

Vt— Hltl  v.  Morey.  26  Vt.  178; 
Putnam  v.  Dutton.  8  Vt.  396  ;  Jennl- 
8on  v.  Haperood,  2  Alk,  31, 

W.  Va.— Robrecht  v.  Marling,  29  W. 
Va.  765.  2  SE  827  ;  Carey  v,  Burruss, 
20  W.  Va.  671.  43  AmR  790:  Hlnton 
■[rtridKP    V  "  Pr'^te"'  U    Me        Ballard,  3  W.  Va.  682.    Under  the 
ari^rr^.  Miller,  3T  Me    220  i  Practice  In  this  state  it  ^  required 
Huwey,  82  Me.  679  ;  Wyroan  i  that  the  plea  shall  be  Hed  at  rules. 
3  Mp.  183.'  Under  the  practice  I  Robrecht  v.  Marling.  29  W.  Va.  7«5. 


ttate  pleas  In  abatement  must 
within  the  first  two  days  of 

n  the  writ  Is  entered.  Dresden 

Dls-t.  No.  6'  v.  ..^tna  Ins.  Co., 
370:  Richardson  v.  Rich,  66 

):  Steward  v.  Walker,  68  Me. 

tninswick  First  Nat.  Bank  v. 


2  SE  827  :  Flesher  v.  Hasler,  29  W. 
Va.  404.  1  SE  680;  Abell  v.  Penn. 
Mut  L.  Ins,  Co.,  18  W.  Va.  400. 
Therefore,  if  a  plea  Is  filed  not  at 
rules  but  In  court,  and  Issue  is  taken 
on  It  and  tried  and  the  verdict  Is  set 
aside  and  new  trial  awarded,  plaintiff 


iock  F.,  etc;.  Ins.  Co.,  Bl  Ue.  Itnay  then  ask  the  court  to  set  aside 


the  Issue  and  permit  him  to  withdraw 
his  replication  to  the  plea.  And  this 
the  court  should  permit  him  to  do; 
and  he  may  then  ask  the  court  to 
strike  out  the  plea  as  being  filed  too 
late,  and  this  should  be  done  on  his 
request.  Carey  v.  Burruss,  20  W.  Va. 
671,  43  AmR  790.  An  exception  to 
this  requirement  Is  where  the  cause 
making  the  filing  of  the  plea  necessary 
occurs  after  the  ofRoe  Judgment  Is 
entered  at  rules.  In  which  case  It  may 
be  filed  at  the  first  opportunltjr  there- 
after. HIntOB  v.  BaltamS.  8  W.  Va. 
582. 

See  generally  Pleading  r31  Cyc  162 
et  seq]. 

ra]    BsasftiaMt  coMtraattoB^— ( 1 ) 

The  requirement  that  such  a  plea  shall 
be  filed  within  a  specified  time  after 
the  filing  of  the  declaration  Is  to  be 
reasonably  construed,  and  It  has  been 
held  that  the  time  for  pleading  may 
be  enlarged  by  the  consent  of  the 
parties  (Comstoek  t.  Meek,  7  Ala. 
628):  (2)  and  that  the  requirement 
la  not  binding  on  defendant  where 
his  failure  to  plead  within  the  specified 
time  Is  due  to  the  action  of  plaintiff 
(Stoever  v.  Glonlnger,  8  Berg.  A  R. 
(Pa.)  63). 

[b]  Time  of  Oar  at  wkUA  flM^ 
Where  time  Is  given  to  a  defendant 
to  plead  until  a  certain  day  he  has 
the  whole  of  that  day  in  which  to 
file  his  plea,  without  reference  to 
whether  or  not  the  court  Is  In  session. 
Halnee  v.  Gurley,  B  Blackf.  (Ind.) 
269, 

[c]  flffeet    of    adjonnuneBt  of 

oonrt.— Where  pleas  In  abatement  are 
required  to  be  filed  within  the  first 
four  days  of  the  term  the  court  Is 
open  for  the  filing  of  such  pleas  dur- 
ing the  entire  days  named  without 
reference  to  the  adjournment  of  court 
except  when  the  session  terminates 
within  such  time.  Colby  v.  Knapp, 
18  N.  H.  176.  ^  „ 

87.  State  Bank  v.  Hervey,  21  Me. 
88   (where  it  was  held  that  where 

Slalntift  wrongfully  withholds  a  writ 
-om  the  flies  until  after  the  expira- 
tion of  the  time  within  which,  under 
the  rules  of  court,  defendant  might 
plead  In  abatement,  defendant  may 
thereafter  and  on  the  Inspection  of  the 
writ  move  In  abatement>.  And  see 
Shepard  v.^Ogden.  3  111.  257  (holding 
that  defendant  Is  not  bound  to  plead 
at  the  return  term  unlera  the  declara- 
tion has  been  filed)  :  Clarke  v.  Hlle. 
6  Blackf.  (Ind.)  167 Stoever  v. 
Glonlnger,  6  Serg.  &  R  (Pa.)  63. 

88.  Brunswick  First  Nat.  Bank  v. 
Lime  Rock  F.  ft  M.  Ins.  Co.,  68  Me. 
424  (where  it  was  held  that  a  plea 
In  atAtement  filed  on  the  third  day 
of  the  term,  no  Judge  having  ap- 
peared  on  the  first  day.  Is  In  time). 
See  also  Clarke  v.  Hlte,  6  Blackf. 
(Ind.)  187.  Compare  however  Thomp- 
son V.  Hatch,  8  Pick.  (Maes.)  612 
(holding  that  the  requirement  as  to 
time  would  be  upheld,  although  tho 
delay  In  the  filing  was  due  to  mis- 
information received  from  the  court 
and  the  plea  was  filed  by  leave  of 
such  court ) . 

39.  Colt  V.  Partridge,  7  Mete, 
(Mass.)  670  (holding  that  where  pleas 
In  abatement  are  required  to  t>e  filed 
within  the  first  four  days  after  the 
entry  of  the  action  an  exception  may 
be  allowed  In  cases  where  there  has 
been  no  laches,  as  in  the  cat^e  of  a 
defendant  who  Is  out  of  the  jurisdic- 
tion at  the  time  of  the  service  of  tho 
writ  and  does  not  enter  his  appear^ 
ance  until  the  fotlowlna*  term,  and  in 
other  cases  of  like  C 

90,   See  infra  i  6 

31.   See  Infra  | 
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is  too  late  when  made  after  the  expiration  of  the 
rule  to  plead.**  And  even  though  the  rule  to  plead 
has  not  expired  or  has  not  been  regularly  given,  if 
defendant  plead  in  abatement  after  the  time  al- 
lowed by  the  rules  of  practice  of  the  court,  plaintiff 
may  treat  the  plea  as  a  nullity.*'  Where,  however, 
the  fact  on  which  the  plea  is  founded  occarred  after 
the  day  on  wfaieh  the  rule  to  plead  expired,  defend- 
ant wOl  be  allowed  to  interpose  the  plea.'^  If  the 
plea  is  not  intei^Kwed  until  the  term  at  which  de- 
fendant is  under  a  rule  to  ptead  to  the  action,  it 
should  be  stridEen  &om  the  files."  And  as  a  role 
ignoranee  of  the  gronnd  of  abatement  does  not 
excuse  the  delay."* 

ObjMirUoii  Iqr  motion.  A  motion  to  quash,  abate, 
or  dismiss  on  a  gronnd  which  is  also  appropriate  for 
a  plea  in  abatement  must  generally  be  made  within 
the  time  limited  for  filing  pleas  in  abatemoit.*' 

Entry  of  a  special  appean&ce  does  not  dispense 
with  the  necessity  of  complying  with  a  rule  o'f  court 
providing  that  pleas  in  abatement  must  be  filed 
within  two  days  after  entry  of  the  action." 

AnmJatary  plea.  A  plea  which  is  in  substance, 
amendatory  of  former  pleas  filed  in  time  is  not 
required  to  be  filed  within  the  time  fixed  for  the 
filing  of  original  pleas  in  abatement." 

^eet  of  iJloivtag  amendment  of  plea.  But  the 
foot  that  the  court  has  allowed  defendant  to  amend 
a  plea  in  abatement  filed  after  time  without  objec- 
tion by  plaintiff  does  not  preclude  the  court,  in  the 
exercise  of  discretion,  from  striking  the  plea  on 


plaintiff's  motion  as  filed  too  late,  the  motion  beiu'^ 
made  as  soon  as  the  plea  is  amended." 

Waiver  of.  objection  to  dcAay.  It  has  been  held 
in  some  jurisdictions  that  by  demurring  to  a  plea 
in  abatement  the  objection  that  it  was  filed  too  late 
is  waived.*^  The  contrary,  however,  has  also  been 
held." 

589]  (8)  Discretion  of  Court  and  Extension 
of  Time.  In  some  jurisdictions  the  requirement  as 
to  time  for  pleading  in  abatement  is  strictly  en- 
forced and  the  court  has  no  discretion  to  ^nore  it." 
In  most  jurisdictions,  however,  in  the  absence  of 
statutory  prohibition  and  fen:  good  reason,  the  court 
may,  in  its  discretion  and  on  proper  -  tenns,  waive 
the  requirement  as  to  the  time  for  filing  the  plea 
and  allow  it  to  be  filed  at  a  later  time,*^  if  defendant 
has  done  nothing  indicating  an  intention  to  waive 
the  matter  in  abatement.*"  If  any  reason  eziats  for 
the  delay  in  making  the  plea  such  reason  must  be 
shown  to  the  oourt.*"  According  to  this  rule  it  has 
been  held  that  such  a  plea  may,  by  permission  of  the 
eonrt,  be  filed  at  any  time  before  a  verdict/'  And 
it  has  been  held  that  where,  an  extension  of  time  is 
granted  to  plead,  without  limitation  as  to  the  kind 
of  plea,  a  plea  in  abatanent  may  be  filed  within 
the  time  fixed,  although  the  time  exceeds  that  gen- 
erally allowed.**  The  discretion  of  the  court  in 
granting  or  refusing  this  permission  will  not  b^ 
interfered  with  unless  clearly  abused.^  But  it  must 
be  exercised  consistently  with  the  rules  of  law,  else 
it  will  be  revised  in  the  appellate  court.'**   This  ex- 


sa.  U.  8.— ^?ennls  Bros.  Co,  v. 
Wetsel,  etc.,  R  Co..  140  I^d.  IdS 
(conatrulnar  W.  Vo.  statute)  ;  Brooklyn 
White  Lead  Co.  v.  Pierce,  4  F.  Caa. 
No.  1,940.  4  Cranch  C.  C.  6»1. 

Ala, — Vaughan  v.  Robinson,  2S  Ala. 
B19. 

MlM. — 'Wilkinson  v.  Patterson,  7 
Miss.  1»S. 

Pa. — DaiAls  V.  Sanderson.  S2  Pa. 
44S. 

W.  Va. — Eftnplre  Coal,  etc.,  Co.  v. 
Hull  Coal,  etc..  Co..  51  W.  Va.  474, 
41  SB  917 ;  Simpson  v.  Bdmlston,  23 
"W.  Va.  875 ;  Delaplain  v.  Armatronar, 
21  W.  Va.  211. 

Ehifr.— Long  v.  Hlller,  1  Wtls.  C.  P. 
n.  96  Reprint  471. 

83.  Daniels  v.  Sanderson,.  12  Pa. 
St.  44S. 

34.  WhfttlBfftcni  V.  Somerset,  etc.. 
Fanners'  Bank,  5  Harr.  ft  J.  (Md.) 
489 

as.    Archer  T.  Clafltn,  »  HI.  806. 

36.  Xguoranee  of  ittoubA  of  alwte- 
ment  «ee  Infra  I  592. 

37.  Conn.— -Jaines  v.  Uorgan,  86 
Conn.  349. 

Me. — Nlekerson  v.  NIckerson.  S<  Me. 
417 ;  Shorey  v.  Hussey,  32  Me.  579  : 
Trafton  v.  Rojrera.  18  Me.  815. 

Mass. — Slmonds  v.  Parker,  1  Mete. 
508. 

N.  H. — Mathewoon  v.  Eureka  Pow- 
der Works,  44  N.  H.  289  ;  Parsons  v, 
Swett.  82  N.  H.  87.  64  AmD  352. 

Vt.— Pollard  V.   Wilder.  17  Vt.  48. 

88.  Mitchell  v.  Union  L.  Ins.  Co.. 
46  Me.  104.  71  AmD  529;  Snell  v. 
Snell.  40  Me.  SOT. 

35.  Abraham  v.  Southern  R  Co., 
149  Ala.  647,  48  S  887. 

*0.  St.  Loulfl.  etc.,  R.  Co.  v.  Sut- 
ton. 169  Ala.  389,  56  S  989,  AnnCas- 
1912B  866. 

41.  Calllson  v.  Lemons.  2  Port. 
fAla.)  146:  Northum  v.  KcllORS.  15 
Conn.  569. 

43.  Jennison  v.  Hopf^ood,  2  Alk. 
(Vt.1  31. 

43.    Hasting   v,    Bolton,    1  Allon 
(Mass.)  529  (holding  that  at  a  term 
subsequent   to   the   return   term,  and 
'       an   answer  to  the  merits,  the 
ior  court  had  no  power  to  allow 
tswer  In  abatement  to  bo  flied, 
«h  the  matter  so  pleaded  In 


abatement  was  not  known  to  defend- 
ants when  the  answer  upon  the  merits 
was  filed)  ;  Thompson  v.  Hatch.  8 
Pick.  (Mass.)  612  (holding  that  where 
a  court  has  by  Its  rules  made  under 
authority  of  law  fixed  the  time  within 
which  pleas  in  abatement  shall  be 
filed,  the  rule  so  made  has' the  force 
of  law  and  Is  binding  on  the  court 
as  well  as  on  the  parties  to  the  ac- 
tion, and  cannot  be  dispensed  with  to 
suit  the  circumstances  of  any  partic- 
ular case  until  the  rule  has  been 
altered  by  the  authority  which  made 
It.  where  no  reservation  Is  made  for 
the  exercise  of  discretion  Inpartlcular 
cases).  And  see  Bishop  v.  Woodward,- 
103  Oa.  281,  29  968  (holding  that 
when  a  petition  sets  forth  a  cause  of 
action.  It  Is  error  at  the  trial  term  to 
dismiss  the  same  on  oral  motion  upon 
grounds  which  should  have  been  taken 
advantage  of  by  special  demurrer  or 
plea  In  abatement  at  the  first  term)  ; 
watts  V.  Sweeney,  127  Ind.  116,  26 
NR  680.  22  AmSR  615 :  Brink  v.  Reid. 
122  Ind.  257.  83  NE  770. 

44.  U.  S.— Kern  v.  Huldekoper,  103 
V.  S.  486,  28  L.  ed.  854 :  Eberly  v. 
Moore.  24  How.  147.  16  U  ed.  612: 
Wallace  v.  Clark.  29  F.  Cas.  No, 
17,098,  3  Woodb.  &  M.  359. 

Ala. — Dozler  Lumber  Co.  v.  Smith - 
Tsbunrh  Lumber  Co.,  146  Ala.  317,  39 
8  714:  Karthaua  v.  Nashville,  etc.,  R. 
Co..  140  Ala.  483.  37  S  268  ;  Haw)*lns 
V.  Armour  Paekinp  Co.,  105  Ala.  545, 
17  S  16 :  VauRhan  v.  Robfupon,  22 
Ala.  519:  Ma^sey  v.  Steele,  11  Ala. 
840  (where  there  was  an  attachment 
against  an  Individual  who  had  died 
before  the  writ  was  sued  out,  and 
Dlalntlir,  at  the  second  term  after 
its  return,  Issued  a  scire  facias  to 
make  his  administrator  a  party,  and 
It  appeared  that  no  court  was  held 
at  the  return  term  of  the  scire  tectas, 
and  the  administrator,  coming  In  the 
next  term,  pleaded  the  death  of  the 
Intestate  at  the  time  of  the  issue  of 
the  attachment  In  abatement,  and  the 
plea  was  allowed  on  the  ground  that 
the  court  for  good  cause  might  permit 
the  plea  to  be  filed  after  the  first  term, 
and  that  such  filing  rented  in  the 
sound  discretion  of  the  court}  ;  Cobb 
V.  Hlller,  9  Ala.  499. 


Conn. — (Charter  Oak  Bank  t.  Reed, 
46  Conn.  891. 

Ind.— aarke  t.  Hite,  5  Blackf.  167. 
And  see  Estep  v.  Larsh,  81  Ind.  190. 
Compare  however  Infra  (  593. 

Me. — Warren  v.  Miller,  83  Me.  220. 

Mo.— Beattle  v.  Stocking.  70  Mo, 
196  ;  WInemlller  v.  Peterson,  66  Mo.  A 
594. 

Pa. — Hurst  v.  Fisher,  1  Watts  * 
S.  488  :  Riddle  v.  Stevens,  2  Serg.  A 
R.  537  ;  Myers  v.  Wogan,  6  Pa.  Co. 
266. 

Tenn.— Witt  v.  Ellis.  8  Coldw.  38: 
Decatur  Bank  v.  Berry,  3  Humphr. 
590 ;  Hargls  v.  Ayres,  8  Terg.  467. 

Wis. — Richards  v.  State,  82  Wis 
172.  61  NW  652. 

See  Vonbrough  v.  Adams,  70  Cal.  377, 
11  P  684;  Hoffman  v.  Cleburne  Bldg.. 
etc..  Assoc.,  86  Tex.  409,  22  SW  1S4. 

WltUlrawal  of  pies  In  \%je  to  plMd 
In  abfttament  see  infra  I  693. 

4S.  Hawkins  v.  Armour  Packing 
Co.,  105  Ala.  546.  17  S  19;  Vaughan 
V.  Robinson,  22  Ala.  619. 

48.    Klnn«7      Bauer,  S  III.  A.  272. 

47.  State  v.  Travis,  1  Tenn.  Cas, 
593. 

48.  Horn  V.  Noble,  95  111.  A.  101 
Compare  however  (Srand  Lodge  B. 
R.  T.  V.  Randolph,  186  III.  89.  57  NR 
882  (holding  that  general  leave  to 
plead  did  not  allow  an  amended  pteft 
in  abatement  while  the  first  plea  wa^ 
undisposed  of). 

4ft.  Massey  v.  Steele.  11  Ala.  341; 
Good  Intent  Co.  v.  Hartzell,  22  Pa. 
277;  Myers  v.  Wogan,  5  Pa.  Co.  267: 
Richards  v.  State.  82  Wis.  172.  51 
NW  652.  To  same  effect  Teatman  v. 
Henderson,  1  Pittsb.  (Pa.)  20. 

60.  Karthaus  v.  Nashville,  etc,  R 
Co.,  140  Ala.  433,  37  S  268  (holdlnR 
that  the  exercise  of  the  discretion 
must  be  confined  to  cases  in  which 
defendant  has  not  pleaded  to  the 
merits  and  plaintiff  has  not  acted  up- 
on the  waiver  of  the  matter  In  abate* 
ment);  Hawkins  v.  Armour  Pacltinjf 
Co..  105  Ala.  545,  17  S  16;  Vauglisn 
v.  Robinson,  22  Ala.  619;  Hastinfrs  v. 
Bolton.  1  Allen  (Mass.)  629;  Com.  v. 
Travis,  13  WklyNC  (Pa.)  853:  Ed*" 
V.  Osborne,  14  Tex.  Civ.  A.  314,  37 
SW  182,  188. 
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erase  of  diseretion  will  ^bably  not  be  allowed 
as  to  roles  made  for  an  inferior  tribunal  by  tbe 
higher  eourtf  or  any  made  by  staiutea  for  any 
<ourt."  . 

[i  5901  j.  FlM  after  Amendment  of  Declaration 
or  Com^aint.  Where  an  ^mended  declaration  or 
eompUint  introdne«(  new  matter  or  otherwise  in 
effect  makes  the  action,  dedaration,  or  complaint  a 
new  one,  defendant  has  the  right  to  plead  thereto 
either  in  bar  or  in  abatement,  eren  thoi^h  ha  has 
pleaded  to  the  merits  of  the  or^;inal  dedaration  or 
eomplaist  or  the  time  for  pleading  in  abatement 
thereto  has  expired."  It  has  been  held,  however, 
that  a  plea  cannot  be  allowed  where  the  amended 
declaration  introduces  no  new  matter,"*  nor  on 
gronnds  of  abatement  which  existed  equally  as  to 
the  original  declaration.^  The  same  requirement  as 
to  filing  in  apt  time  I4>plie8  to  a  plea  to  an  amended 
declaration,  as  it  does  to  a  plea  to  the  original  dec- 
laration, utd  where  defendant  fails  to  plead  at  the 
Mrliest  practicable  time  he  wiuves  his  right  to  plead 
in  abat«meDt.'"  Where  the  plea  does  not  appear  to 
have  been  made  in  accordance  with  this  requirement 
as  to  time,  defendant  must  show  that  the  time  in 
vhieh  the  plea  was  filed  was  proper,  in  view  of  the 
time  in  which  the  amendment  was  made.** 

[$  591]  k.  After  Discontinnance  aa.to  One  De* 
fendant.  After  discontinniince  as  to  one  of  two 
joint  defendants,  the  other  defendant  may  plead 
in  abatement  a  ground  which  then  becomes  for  the 
first  time  available,  although  the  plea  ia  filed  at^  a 
time  which  would  be  too  late  had  plaintifF  not  dis- 
rontinued  as  to  the  other  defendant.*"  But  where 
the  discontinuance  takes  place  after  the  verdict,  it 
is  merely  an  amendment  which  does  not  entitle  the 
remaining  defendant  to  plead  as  though  there  were 


a  new  suit,  but  he  can  do  so  on^  by  leave  of  court." 

[$  592]  1.  Ignorance  of  Oronnd  of  Abatemmt. 
There  seems  to  be  some  authority  for  the  proposi- 
tion 'that  defendimt  has  a  right  to  file  a  plea  in 
abatement  after  expiration  of  the  time  for  filing 
the  same  if  he  has  unee  then  first  learned  of  the 
ground  of  abatement  j*"  and  on  the  other  hand  it 
has  been  held  or  said  in  some  eases  that  such  ig- 
norance is  no  excnse  and  does  not  even  authorize 
the  court  to  allow  the  plea  to  be  filed."*  In  .  other 
jurisdicUons  the  rule  seems  to  be  ihai  ignorance 
of  the  ground  of  abatement  is  never  an  excnse  in 
snob  a  sense  as  to  entitle  defoidant  to  file  a  plea 
without  leave  of  court  after  the  time  has  expired, 
but  that  the  court  may  in  its  discretion  allow  him 
to  do  so."  Even  if  the  eonrts  have  this  discration, 
however,  they  do  not  view  such  an  excuse  with 
favor  and  will  not  allow  the  plea  to  be  filed  after 
the  proper  time  unless  defendant  shows  a  ^d 
reason  why  the  facts  n^ere  not  sooner  aseertamed 
and  that  he  exercised,  reasonable  diligence  to  ascer- 
tain them.**  Where  the  lower  court  hu  exercised 
sound  discretion  in  flowing  or  refusing  to  allow  a 
plea  to  be  entered  under  anch  circumstances,  it 
will  not  be  interfered  with." 

593]  BL  Withdrawal  of  Flea  in  Bar  and  In- 
ten^oidtion  of  Flea  In  Abatement.  Since  pleading 
to  the  merits  is  a  waiver  of  matter  in  bar,**  and 
since  pleadings  in  abatement  must  be  filed  within 
the  time  prescribed  by  statute  or  rule  of  court," 
defendant  cannot,  without  leave  of  court,  withdraw 
his  plea  or  answer  to  the  merits  and  plead  in 
abatement."  In  some  jnriadictiona  it  seems  to  have 
been  held  that  the  court  has  no  power  to  allow  a  plea 
or  answer  in  bar  to  be  withdrawn  and  a  plea  or  an- 
swer in  abatement  filed."  In  most  jurisdictions,  how- 


si.  Wallace  v,  Clark.  29  F.  Caa. 
No.  17,098,  3  Woodb.  &  M.  3B9.  And 
EM  mpra  this  section  text  and  note  48. 

53.  Ala. — ^Eacle  Iron  Co.  v.  Ma- 
lone,  149  AlaTleT,  42  S  714:  Ba^le 
Iron  Co.  V.  Bansh.  147  Ala.  «iS,  41  S 
663. 

Ga. — ^Whlte  v.  North  Georgia  Elec- 
tric Co..  136  Qa.  21,  70  SE  639. 

111.— An^er  v.  Claflln.  31  III.  306. 

MaML— BllM  V.  BIlBL  12  Mete  266. 

Miss. — Shaw  V.  Brown,  42  Miss. 
SOS. 

See  eenerally  Pleading  [31  Cyc  459]. 

[a]  Ammammt  In*  giving 
pQima  for  plMU^Althouffh  a  plea  In 
abatement  or  to'  the  jurisdiction  must 
ordinarily  be  filed  at  the  first  term. 
It  may  be  filed  at  a  subsequent  term 
if  plaintiff  then  so  amends  his  pe- 
tition as  to  render  It  open  to  such  a 
plea  for  the  first  time.  White  v. 
Korth  Georgia  Slectrlc  Co.,  186  Ga. 
11.  70  SB  639  [clt  Cyc].  And  see 
Eagle  Iron  Co.  v.  Baugh,  147  Ala.  613, 
41  S  36S  (amendment  discontinuing 
u  to  one  of  two  Joint  defendants 
and  thereby  renderlBS  av^lable  for 
the  first  time  a  plea  that  the  action 
was  not  brought  In  the  county  of  the 
remalnlnsr  defendant's  residence). 

53.  Archer  v.  Clafiln,  31  III.  317. 

54.  Chapman  v.  Davis,  4  GUI  (Md.) 
nS:  Moss  V.  Stipp,  3  Munf.  (IT  Va.) 
159  (both  of  which  were  cases  of 
TArtance  between  the  declaration  and 
the  writ). 

55.  Fisher  V.  Cook,  126  III.  280,  17 
NE  763. 

58.   Sturdevant  v.   Gains.   B  Ala. 

5:5. 

97.  E:ftKle  Iron  Co.  v.  Malone,  149 
Ala.  367,  42  S  734;  Bagle  Iron  Co.  v. 
Baugh,  147  Ala.  613,  41  S  663  (wrong 
Ttnue). 

58.  Chambers  t.  Beahan,  67  111.  A. 
Ita;  Schweyer  v.  Oberkoetter,  26  III. 

N.  Jamlian  v.  Carter,  tl  Oa. 


282;  Drauehn  v.  Wolf,  11  KyL  366 
(abstract). 

60.  Hastings  v.  Bolton,  1  Allen 
(Mass.)  529  (holding  that  the  court 
had  no  power  to  allow  defendant, 
after  the  return  term  and  after 
answering  to  the  merits,  to  plead  In 
abatement  that  the  action  was  not 
brought  in  the  proper  county,  al- 
though the  plea  was  entered  as  soon 
as  he  had  knowledge  of  this  fact); 
Cobum  V.  Palmer,  8  Cush.  (Mass.) 
124  (holding  that  a  release  made  after 
the  commencement  of  a  landlord  and 
tenant  process  under  Mass.  Rer.  Bt. 
c  104,  by  one  of  two  plalntifts  to  the 
other,  of  all  his  Interest  In  the 
premises  sought  to  be  recovered,  was 
no  defense  to  the  action  If  not  plead- 
ed within  the  time  allowed  for  a  plea 
tn  abatement,  although  specified  in 
defense  as  soon  as  It  came  to  the 
knowledge  of  defendant). 

61.  Mitchell  V.  Smith,  74  Conn.  12B, 
49  A  909;  Huntley  v.  Holt,  59  Conn. 
lOS,  22  A  34,  21  AmSR  71;  Charter 
Oak  Bank  v.  Reed,  45  Conn  391;  Jer- 
nlgan  v.  Carter,  61  Oa.  232  (plea  that 
plaintiff  was  dead  at  commencement 
of  action), 

ea.  Mitchell  V.  Smith.  74  Conn.  12B, 
49  A  909;  Huntley  v.  Holt,  59  Conn. 
102,  22  A  84,  21  AmSR  71;  James  v. 
Morgan,  36  Conn.  34  8 :  I>oiigIaBs  v. 
Gardner,  63  Me.  482.  See  also  Moorer 
V.  State,  116  Ala.  119,  22  S  592;  Hast- 
InfTS  V.  Bolton,  1  Allen  (Maf^R.)  529. 

63.  Mitchell  V.  Smith.  74  Conn.  126, 
49  A  909;  Charter  Oak  Bank  v  Reed, 
45  Conn.  391. 

64.  See  supra  81  675,  577. 
68.    See  supra  i  688. 

66.  U.  S. — Betzoldt  v.  American 
Ins.  Co..  47  Fed.  705. 

Del. — Lycoming  P.  Ins.  Co.  v.  Bush, 
15  Del.  181,  40  A  947. 

III. — Springfield  Consol.  R.  Co.  v. 
Hoeffner,  17f  III.  634,  SI  NB  884  [aff 
71  HI.  A.  162]. 


Md.— Bush  T.  Unthicum,  69  Md. 
344. 

Pa.~-HarrU(on    v.    Tlllinghast.  3 

Kulp  270. 

Tex. — Wolfe  v.  Wlllingham,  48  Tex. 
Civ.  A,  536,  107  SW  60. 

And  see  the  other  cases  cited  supra 
II  675-677. 

67.  Lycoming  F.  Ins.  Co-  v.  Bush, 
16  Del.  181,  40  A  947  (holding  that 
Del.  Const,  art  6  I  16,  which  pro- 
vides that  "the  Superior  Court  shall 
have  the  power  before  Judpnent  of 
direoting  upon  mufA  term*  as  they 
shall  deem  reasonable  amendments. 
In  pleadings  and  legal  proceedings,  so 
that  by  error  in  any  of  them  the  de- 
termination  of  causes,  according  to 
their  real  merits,  shall  not  be  hin- 
dered," does  not  authorize  the  with- 
drawal of  all  previous  pleas  and  the 
filing  of  a  plea  in  abatement  In  lieu 
thereof  after  the  case  has  been  called 
for  trial):  Hasting  v.  Bolton,  1  Allen 
(Mass.)  529  (holding  that  after  an 
answer  on  the  merits  was  filed,  the 
court  had  no  power  to  allow  a  -plea 
in  abatement  to  the  effect  that  neither 
party  lived  In  the  county  where  the 
writ  was  returnable,  although  plain- 
tiff was  described  In  the  ^rlt  as  a 
resident  of  that  county,  and  the  fact 
that  he  was  not  such  a  rmildent  was 
not  known  to  defendant  at  the  tlms 
hlB  answer  on  the  merits  was  filed). 

[a]  b  XnOlana,  In  view  of  the  re- 
quirement of  the  statute  that  answers 
In  abatement  must  precede  pleas  In 
bar.  It  is  held  that  when  a  party  first 
files  an  answer  In  bar  he  cannot 
thereafter  file  an  answer  in  abate- 
ment, even  by  leave  of  court.  Watte 
■V.  Sweeney,  127  Ind.  116,  26  NE  680, 
22  AmSR  616:  Brink  v.  Retd,  122  Ind. 
267,  23  NB  770.  Compare  Bstep  v. 
Larsh,  21  Ind.  190  (holding  that  such 

Eleas  might  be  put  In  after  pleas  In 
ar  by  leave  of  oourt  granted  In  t1«w 
of  special  (dreumstanovi). 
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ever,  the  conrt  ma^  in  its  discretion  grant  snch 
leave^^  although  it  should  do  so  only  under  very  ex~ 
eeptional  circumstances.'^  Even  ignorance  of  the 
existence  of  the  ground  of  abatement  before  the 
filing  of  the  plea  in  bar  will  not  gener^Iy  be  ground 
for  granting  leave  to  withdraw  the  same  to  plead 
in  abatement.™  When  such  discretion  is  exercised, 
either  in  granting  or  refusing  leave,  the  action  of 
the  court  will  not  be  interfered  with  in  the  absence 
of  abuse  of  discretion  but  if  there  was  an  abuse 
of  discretion,  the  judgment  may  be  reversed.'*  A 
plea  in  abatement  after  a  plea  in  bar  may  be  struck 
off  by  the  court,  although  the  plea  in  bar  had  been 
withdrawn  by  leave  of  the  court,  and  permission 
had  been  granted  to  file  a  new  plea.^^ 

[$  694;)  2.  Oronnds  Arising  Snbseqnent  to  Com- 
mencement of  Actton.*^  Hatter  in  abatement  arising 
Bnbseqnent  to  the  eommeneement  of  the  action  may 
be  pleaded,  as  we  have  Been,  by 'a  plea  puis  darrein 
continuance  or  supplemental  answer,"  and  this  even 


68.  V.  S.— Mexican  Cent.  R.  Co.  v. 
Pinkney.  149  U.  S.  194,  1»  SCt  868,  87 
L.  ed.  699;  Kern  v.  RuldekOMF,  108 
TJ.  S.  485,  26  L.  ed.  354;  Eberly  v. 
Moore,  24  How.  147,  16  U  ed.  612 
(holding  that  It  was  within  the  dis- 
cretion of  a  federal  court  to  allow  a 
plea  in  bar  to  bo  withdrawn,  and  a 
plea  In  abatement  denylner  Jurisdic- 
tion on  account  of  citizenship  to  be 
filed):  Spencer  v.  Lapsley,  20  How. 
264,  16  Ij.  ed.  902;  Evans  v.  Daven- 
port, 8  F.  Cas.  No.  4,558,  4  McL.ean 
674. 

Ind. — ^Patterson  v.  Maroer,  SS  Ind. 
18.  • 

Ky.— DrauBh  v.  Wolf.  11  &rL_8«6. 

N.  Y.— Tally  v.  Hamilton.  1  K.  T. 
Super.  222.  ,       „  „ 

Pa.— Sandback  v.  Quirley,  8  Watta 
460;  Myers  v.  Wogan.  B  Pa.  Co.  266: 
Harrison  v.  Tillinghast,  3  Kulp  270 
(plea  entered  inadvertently  or  by  mis- 
take). 

Tex. — EMen  v.  Osborne,  14  Tex.  Civ. 
A.  814,  87  BW  182. 

[a]  Wbat  la  withdrawal. — Filing 
a  plea  in  abatement  by  special  leave 
of  court  is  !n  effect  the  withdrawal 
of  a  former  plea  to  the  merits.  Kern 
V.  Huldekoper.  103  U.  S.  485,  26  L.  ed. 
854. 

Wlfbdnwal  of  plMM  g^itmJlj  see 
rieading  131  Cyc  801  et  seq,  603  text 
and  note  79]. 

M.  tJ.  a— Bank  of  Columbia  v. 
Scott.  2  F.  Cas.  No.  880.  1  Cranch  C.  C. 
134;  Geatman  v.  ■  Henderson.  80,  F. 
Cas.  No.  18,132.  1  Plttsb.  <Pa.)  20. 

AUu — ^Hawkins  v.  Armour  Packing; 
Co..  106  Ala.  B4K,  17  8^16;  VauKhan 
V.  Robinson,  23  Ala.  5l9.  ^ 

Fla. — Little  Bros  Fertillier,  etcu 
Co.  V.  Wllmott,  44  Fla^  IM,  82  8 
808. 

N.  T. — Anonymous,  X  Cat.  102. 

Pa.— Beitler  v.  Study.  10  Pa.  418: 
Myers  v.  Wotran,  5  Pa.  Co.  266; 
Harrison  v.  TllllnRhast.  8  Kulp  270. 

fa]  General  Issn*  pleaded  wltboat 
defebdaat'i  knowledge. — So  the  court 
refused  to  permit  the  general  issue  to 
be  withdrawn  to  let  in  a  plea  of  cov- 
erture in  abatement,  pleaded  In  per- 
son, but  delivered  after  service  of 
the  general  issue,  although  defendant 
swore  the  general  issue  was  pleaded 
without  his  knowledge,  by  a  person 
he  never  meant  to  retain  as  attorney, 
and  the  plea  in  abatement  was  de- 
livered In  due  time  and  received  by 
plalntlfTs  attorney.  Anonymous,  3 
Cal.  (N.  T.)  102. 

70.  Hastings  v.  Bolton,  1  Allen 
<Ma8s.)  529.    See  supra  S  692. 

n.  Mexican  Cent.  R.  Co.  v.  Plnk- 
ner.  14S  U.  S.  194, 18  SCt.  859,  87  L.  ed^ 
899  (holdlns  that  where  an  the  trial 
plalntUf  gave  evidence  which  defend- 
ant claimed  tended  to  show  he  was 
not  a  citlien  of  the  district  tn  which 
the  suit  was  brought,  and  the  oonrt 
kvfuMd  to  allow  dsfwdant  to  fll«  s 


plea  In  abatement  on  that  ground, 
and  thus  raise  the  question  of  cltizen- 
shliL  the  matter  was  one  resting  in 
the  discretion  of  the  lower  court,  and 
with  Its  actloif  thereon  the  supreme 
court  would  not  Interfere). 

7a.  Hawkins  v.  Armour  Packing 
Co.,  105  Ala.  545.  17  S  16;  Vaughan 
V.  Robinson,  22  Ala.  619;  Patterson' 
V.  Mercer,  23  Ind.  16;  SMen  v.  Osborne. 
14  Tex.  Clv.  A.  314,  37  SW  182  (hold- 
ing that  it  was  an  abuse  of  discretion 
to  permit  defendant,  after  waiting 
four  years  and  until  the  cause  was 
barred  by  the  statute  of  limitations, 
to  withdraw  an  answer  to  the  merits 
and  interpose  an  objection  that  the 
amount  in  controversy  was  beneath 
the  Jurisdiction  of  the  court).  Bee 
also  Karthaus  v.  Nashville,  etc.,  R. 
Co..  140  Ala.  433,  37  S  268. 

73.  Beitler  v.  Study,  10  Pa.  418. 

74.  Tlma  to  plead  pnla  Aarraln  oon- 
ttnnuoa  and  leave  of  court  In  general 
see  Pleading  131  Cyc  496]. 

75.  See  supra  8  573. 

76.  U.  S.— Wetsel.  etc.,  R.  Co,  v. 
Tennis  Bros.  Co.,  146  Fed.  468.  76  CCA 
266,  7  AnnCas  426. 

Ala.— Bagle  Iron  Co.  v.  Baugh,  147 
Ala.  618,  41  8  668  (amendment  by 
striking  oat  one  of  two  Joint  defend- 
ants, so  as  to  render  the  action  for 
the  first  time  3Ub.1ect  to  abatement 
because  not  brought  in  the  county  of 
the  remaining  defendant's  residence). 

Ark.— Johnson  v.  Ktllan,  6  Ark  172. 

«  Meadowa,  etd, 

Co.,  60  Cal.  240. 

Ga. — Merrltt  v.  Baffwell,  70  Ga.  578 : 
Jemigan  v.  Carter,  51  *Ga.  232. 
„„I11-— Rlcker  v.   Scofleld.   28  III  A. 

Tna.— Kohomo  City  St.  R.  Co.  v. 
PittRhurBTh,  etc.,  R.  Co.,  25  Ind.  A.  836, 
58  NB  211, 

Kv. — Oalnes  v.  Conn,  2  Dana  251. 

■^'^""■"i^n  N«tt  88  Md. 
265.  41  A  164;  flnencer  v.  Patten.  84 
Md.  414,  SB  A  1097:  Cruspn  v.  McKalg, 
57  Md.  454;  Young  v.  Citlsens'  Bank, 
31  Md.  66:  Eschbach  v.  Bayley,  28 
Md.  492;  Chapman  v.  Davis.  4  Gill 
166. 

Pa.— WUson  v.  Hamilton,  4  Serg.  & 
R.  239;  Laeroix  v.  Macquart,  1  Miles 
43. 

R.  I. — Weaver  Coal,  etc.,  Co.  v, 
Rhode  Island  Co-op.  Coal  Co.,  27  R. 
I.  194,  61  A  426. 

Tenn. — Tancey  v.  Marriott.  1  Sneed 
28. 

Va. — James  River,  etc.,  Co.  v. 
Robinson,  16  Gratt.  (57  Va.)  434; 
Howard  v.  Rawson.  2  Leigh  (29  Va.) 
733. 

77.  Conn. — Jamea  v.  Morgan,  86 
Conn.  348. 

Ga.— Merrltt  v.  Bagwell,  70  Oa.  678; 
Mott  V.  Hall,  41  Ga.  117. 

Md.— Crusen  v.  McKalg,  57  Md.  4S4; 
Toung  V.  Cltlaena'  Bank.  81  Md.  66; 


after  lapse  of  the  time  for  pleading  in  abatement 
generally  and  although  defendant  has  pleaded  in 
bar.^*  But  in  such  ease  the  objection  must  be  in- 
terposed by  plea  or  otherwise  at  the  first  opportunity 
after  it  is  known  and,  as  a  rule,  before  a  continu- 
ance and  before  subsequently  pleading  in  bar  or 
otherwise  appearii^  to  the  merits,  or  it  will  be 
deemed  to  have  been  waived.^'  It  may  be  pleaded 
even  at  the  trial  if  not  known  until  then;"  but  not 
after  verdict.™ 

595]  F.  Pleading  Both  in  Abatement  and  in 
Bar — 1.  At  Oommon  Law.  At  common  law,  and  in 
some  states  under  statutes  preserving  the  common- 
law  rule,  matter  in  abatement  cannot,  as  a  rule,  be 
joined  with  matter  in  bar  in  the  same  plea  or 
answer,  nor  can  pleas  in  abatement  and  pleas  in  bar 
be  pleaded  at  the  same  time;  and  if  this  ia  done, 
the  matter  in  abatement  is  deemed  waived.  This 
rule  is  well  settled  and  has  been  strictly  adhered 
to,^  except  in  so  far  as  it  has  been  changed  or 

Eschbach  v.  Bayley,  28  Md.  492;  Chap- 
man V.  Davia,  4  Gill  166. 

Miss. — Southern  R.  Co.  v.  Miller,  39 

5  68  (death  of  aherlft  after  bringing 
action  In  his  official  capacity  and 
qualification  of  his  successor  before 
trial);  Simmons  v.  Thomas,  43  Miss. 
31,  6  AmR  470. 

Pa. — Hostetter  v.  Kaufman,  11 
Serg.  &  R.  146:  Btoever  v.  Oloninger, 

6  Sergt  &  R.  63;  Wilson  v.  Hamilton, 
4  Serg.  &  R.  238  (oontlnuance  suffered 
to  intervene), 

Tenn. — Tancey  v.  Marriott,  1  Sneed 
28. 

Va. — May  v.  North  Carolina  State 
Bank,  2  Rob.  (41  Va.)  56.  40  AmD 
726. 

[a]  Xeasonable  tlme^-Tt  hae  been 
held  that  matter  of  abatement  arising 
after  the  commencement  of  the  ac- 
tion should  be  pleaded  within  a 
reasonable  time  after  the  foots  on 
which  It  is  based  arose.  Jbmea  v. 
Morgan.  36  Conn.  348. 

[b]  Xgmoranoe  of  ground  of  alMte- 
mant'iio  excuse. — It  has  been  held 
that  when  a  cause  of  abatement  a.rlses 
after  the  first  day  of  the  term,  de- 
fendant must  inform  himself  of  It 
and  file  his  plea  within  a  reasonable 
time  or  it  Is  too  late,  and  that  mere 
Ignorance  of  the  cause  of  abatement 
will  not  Justify  the  filing  of  the'plea 
after  the  proper  time.  Jamea 
Morgan,  36  Conn.  348.  Compare  supra 
I  692. 

'  78.  Seehom  v.  Big  Meadows,  etc., 
Ca,  60  Cal.  240  ;  and  other  cases  cited 
supra  this  section  note  76.  See  gen- 
erally Pleading  [31  Cyc  496]. 

79.  Alexander  v.  Fink.  12  Johns. 
(N.  T.)  218.  See  generally  meadlng 
m  Cyc  496]. 

80.  U.  8.— Roberta  v.  Lewis,  144 
U.  S.  668,  12  SCt  781.  86  L.  ed.  BM; 
De  Sobry  v.  Nicholson,  3  WaH.  420, 
IS  Ii.  ed.  263;  Spencer  v.  Lapsley.  20 
How.  264,  15  L.  ed.  902:  Sheppard  v. 
Graves.  14  How.  506,  14  ed.  518; 
Jones  V.  Rowley,  73  Fed.  286;  Mar- 
shall T.  Otto,  59  Fed.  249:  Oregonian 
R.  Co.  V.  Oregon  R.,  etc,  Co.,  27  Fed. 
277;  Adams  V.  White,  1  F.  Cas.  No. 
68,  2  Pittsb.  (Pa.)  21;  Dowell  v.  Card- 
well,  7  F.  Caa.  No.  4.039.  4  Sawy.  217; 
Wythe  V.  Myers.  30  F.  Cas.  No.  18,11 », 
3  Sawy.  595.  Following  contrary  rule 
under  state  practice  see  Infra  i  696 
text  and  note  88. 

Ala. — Sloss-Sheflleld  Steel,  etc.,  Co. 
V.  Milbra,  173  Ala.  658,  55  S  890  fhold- 
Ing  that  a  plea  In  an  administrator's 
action  for  negligently  causing  the 
death  of  his  Intestate,  which  is  called 
a  plea  In  abatement,  but  which  a«ta 
up  facts  which,  if  tm^  would  be 
good  In  bar  as  a  plea  of  ne  unques 
administrator,  and  tn  abatement  as 
a  plea  of  another  action  pending,  is 
bad  for  duplicity);  New  Deoatur  v. 
Smith,  146  Ala.  682,  41  S  1028: 
Strouae  v.  Laipft^  101  Ala.  4U.  14  S 
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abrogated  by  statate  or  rules  of  conrt,^^  and  except 
in  certain  eases  in  vhich  the  matter,  although  in 
fonn  pleaded  in  abatei^t,  goes  to  the  substance 
of  the  action." 

Eitact  of  r«8«rv«tioa  of  beaaftt  of  plea.  It  has 
been  held,  however,  that  even  though  the  two  pleas 
are  filed  at  the  same  time,  if  defendant  exprossly 
reserves  the  benefit  of  the  plea  and  plaintiff  fails  to 
take  prompt  measures  to  have  the  plea  stricken  off, 
there  is  no  waiver  of  the  matter  in,  abatement.^ 

In  attaduunt.  In  some  jurisdictions  the  mle 
does  not  apply  to  the  full  extent  in  attachment 
cases.** 


H  596]  2.  Under  Codes,  Practice  Acts,  and 
Smes^  of  Gonrt.  In  many  of  the  states  the  rule 
stated  in  the  preceding  section  has  berai  changed  .by 
statutory  provisions  or  rules  of  eoort  expressly 
allowing  pleas  in  abatement  and  in  bar  to  be  filed 
the  same  time,  or  by  a  provision,  common  to 
most  of  the  codes,  pramitting  or  requiring  defendant 
to  present  in  his  answer  as  many  defenses  as  he 
may  have,*and  in  these  jurisdictions  matter  in  abate- 
ment is  not  wuved  by  pleading  in  abatement  and 
in  bar  at  the  same  time,  either  by  separate  pleas  or 
by  incorporating  the  several  defenses  separately  in 
the  same  answer  as  allowed  by  the  statute,  as  the 


«(7,  IS  AmSR  122  and  note,  22  LRA 
S22:  HoUey  v.  Tounse,  27  Ala.  203; 
Ban  V.  Turk,  16  Ala.  676;  Cleveland 
T.  Chandler.  3  Stew.  *i9;  WUboq  v. 
OUver,  1  Staw.  46. 

D.  C, — ^Robinson  v.  Parker,  11  App. 
1S2. 

ni. — Grand  liodge  B.  R.  T.  v.  Ran- 
dolph, 18S  111.  89,  67  NB  882:  Nprth- 
•Batam  Coal  Co.  t.  Tyrrell,  1S3  111.  A. 
472;  Gr«en  V.  Shaw.  6<  III.  A.  ?4; 
Lowry  v.  Ktnaey,  M  Bl.  A.  80». 

Ind.~Common-law  mle  preaervad 
by  the  code  In  a  modUled  form  bm 
Infra  I  696.  _        ,^  , 

Iowa.— Rush  V.  Frost,  49  Iowa  18t. 

La.~-Robbln8  v.  Martin,  48  La. 
Ann.  488,  8  S  108:  Mix  vrHlB  Credi- 
tors, 3»  La.  Ann.  624.  2  S  391;  Tupery 
V.  EdmondBon.  32  La.  Ann.  1146; 
Serrest  v.  Hood,  1  Rob.  108;  Mc- 
Gulre  V.  Peck,  14  La.  187. 

Md. — Carroll  v.  Bowen,  113  Md.  150, 
77  A  128;  Qlenn  v.  "Williams,  60  Md. 
93;  Cruxen  v.  McKalff,  67  Md.  464; 
Tyler  v.  Murray.  57  Md.  418;  X*^ 
heaulme  v.  Boisneuf,  4  Harr.  ft  M. 

Mass. — Morton  v.  SweetBer,.12  Al- 
len 134;  Pratt  v.  Sanger.  4  Gray 
84 

Mich.— Griffin  v.  Wattela,  119  Mich. 
346.  78  NW  122.  _ 
Minn. — Oerrlah  V.  Pratt,  6  Minn. 

*'miss.— Rice  V.  Patterson,  92  Miss. 
fi«6,  46  S  265;  £>ean  v.  McKlnst]^,  10 
Miss.  ?13;  Pearce  t.  Young,  1  Miss. 
259 

Mo. — ^Moody  V.  Deutsch.  85  Mo.  237; 
Pordyce  v.  Hathom.  67  Mo.  120; 
Bourgoln  V.  Wheaton,  30  Mo.  215; 
Cannon  v.  McManus,  17  Mo.  346; 
Batrr  v.  Shuman.  13  Mo.  647;  Fugate 
».  Glasscock,  7  Mo.  S7T. 

N.  J.— Kerr  v.  WlUetts,  48  N.  J.  L. 
TS  3  A  782 

SJ.  T. — Sweet  V.  Tuttle.  14  N.  T. 
4<S;  Peck  V.  KirtXjie  NTSt  698  [aff 
113  N.  T.  M9.Z1  NB  111*].  See  alao 
Gardiner  v.  Claill,  6  HowPr  449  [rev 

N.  C. — ^Montague  v.  Brown,  104  N. 
C.  161,  10  SB  186;  Woody  v.  Jordan, 
69  N.  C.  189.  _  „ 

Or. — Dufur  OU  Co.  y.  EnoB,  69  Or. 
528,  117  P  467;  Oregon  Cent.  R.  Co. 
V.  Scoggln,  3  Or.  161;  Hopwood  v. 
Patterson.  2,Or.  49.  Common-law  rule 
retained  In  rfiodlfled  form  by  statute 
see  infra  i  696.  « 

Pa.— Llndsley  Malone,  28  Pa.  24; 
Southern  Bldg.,  etc.,  Assoc.  v.  Penn- 
sylvania F.  Ins.  Co.,  28  Pa.  Super.  88 ; 
Smith  V.  Maryland  Fidelity,  etc.,  21 
LancLRev  821;  Reimer  v.  Philadel- 
phia. T2  Phlla.  408,  5  WklyNC  449; 
Gallagher  V.  Thornley,  10  WklyNC 
189. 

S.  C. — ^Preston  v.  Simons,  30  S.  C.  L. 
262. 

Tenn. — Southern  B.  Co.  v.  Brig- 
msn.  95  Tenn.  624,  82  SW  762;  Wag- 
goner V.  St.  John,  10  Heisk.  603;  Klep- 
per  v.  Powell,  6  Heisk.  BOS;  Grove  v. 
Camptwil,  9  Yerg.  7;  Douglass  v. 
Belcher,  7  Yerg.  105. 

vt. — Lyinan  V.  Central  Vermont  «. 
Co..  59  Vt.  187,  10  A  346. 

Han. — Shore  V.  Green,  6  Man.  322. 

N.  BL — Mercer  v.  Connan,  18  N.  B. 

dnt. — ^Brown  v.  Tork  County,  8  Ont 
Pr  18t. 


See  Johnson  v,  Killlan,  6  Ark.  172. 

And  see  supra  H  37,  162,  219.  See 
also  Pleading  [31  Cyc  155  et  seq]. 

Rule  changed  hy  statute  In  some 
of  these  JurisdlctionB  see  infra  fi  696. 

[a]  BeasoB  foe  ml*.. — "It  has  been 
received  as  a  canon  of  pleading,  that 
matters  which  appertain  solely  to  the 
Jurisdiction  of  a  court,  or  to  the  dis- 
abilities of  a  aultor,  should  never  be 
blended  with  Questions  which  enter 
esBentlally  Into  the  aubject  matter  of 
the  f»ntroTersy;  and  that  all  defenses 
involving  inquiries  into  that  subject 
matter  imply,  nay  admit,  the  com* 
petency  of  the  parties  to  institute 
snch  InQulrles,  and  the  authority  of 
the  court  to  adjudicate  upon  them. 
Hence  it  is,  that  pleas  to  the  juris- 
diction, or  In  abatement,  are  deemed 
inconsistent  with  those  which  apper- 
tain to  the  merits  of  a  cause;  they 
are  tried  upon  different  viewB,  aB  to 
the  relations  of  the  parties,  and  re- 
sult In  different  conclusions."  Adams 
V.  White,  1  F.  Cas.  No.  68,  2  Pittsb; 
<Pa.)  21,  28. 

81.    See  infra  S  696. 

88.  Robinson  v.  Parker,  11  P.  C. 
132;  Stillson  v.  Hill.  18  111.  262;  Parks 
V.  MeClellan,  44  N.  J.  L.  552. 

[a]  QnaUfloatloa  of  role  stated. — 
"With  respect  to  pleas  which  go  to 
the  substance  of  uie  action,  and  are 
pleas  in  abatement  only  In  form,  such 
as  nontenure.  In  real  actions,  and 
death  of  the  demandant  before  suit, 
in  dower,  a  dlfterent  practice  should 
prevail.  Pleas  of  the  latter  class 
present  substantial  grounds  of  de- 
fence upon  the  merits.  They  occasion 
no  delay  or  embarrassment  in  the 
trial.  They  require  the  same  mode 
of  trial  as  other  issues  in  bar.  If 
found  for  the  defendant,  the  finding 
forever  puts  an  end  to  the  plaintiffs 
cause  of  action;  and  If  found  for 
the  plaintiff,  he  will  be  entitled  to 
Judgment  flnal  in  the  cause,  unless 
the  defendant  succeeds  on  some  other 
issue,  embracing  the  whole  merits." 
Parks  V.  McClellan,  44  N.  J.  L.  662, 
667. 

[b]  Dental    of   oavtaMnhip.— (1) 

Thus,  a  person  declared  against  in 
assumpsit  as  a  partner  may  plead 
non  assumpsit  and  at  the  same  time 
plead  in  abatement,  denying  the  al-. 
leged  partnership,  as  the  two  pleas 
put  in  isBUa^  not  only  the  existence 
of  the  partnerahlp,  hut-  the  entire 
cause  of  action.  Should  the  right 
of  so  pleading  be  denied  him  he  might 
be  deprived  of  material  defenses;  for 
If  he  were  to  plead  in  abatement  deny- 
ing the  partnerahlp  upon  the  existence 
of  which  his  Joint  liability  depends, 
and  the  Issue  la  found  a^tnst  him, 
the  Judgment  would  be  final,  but  If 
he  were  to  plead  In  bar  he  would 
thereby  admit  the  partnership  and 
consequent  Joint  liability.  ,StIllaon  v. 
Hill,  18  111.  262.  This  rule  was  fol- 
lowed In  Hawkins  v.  Albright,  70  111. 
87;  Gardner  v.  Northwestern  Mfg.  Co., 
62  111.  367.  (2)  A  special  plea  deny- 
ing the  existence  of  a  partnerahlp  al- 
leged by  the  declaration  to  have  ex- 
isted between  plaintiffs  under  rule  112 
of  the  supreme  court  of  this  District 
of  Columbia,  providing  that  the 
Bpeolal  character  In  which  plaintiff 
sues  shall  not  be  ctmBidnwd  in  issue 


or  necessary  to  be  proved,  unless,  by 
special  plea  under  oath  as  to  the  truth 
thereof,  the  same  be  denied  is  not  a 
technical  plea  in  abatement,  but  & 
special  plea  of  denial,  which  may  be 
accompanied  by  an  ordinary  plea  In 
bar.  Robinson  v.  Parker,  11  App.  (D. 
C.)  132. 

83.  McConkey  v.  Peach  Bottom 
Slate  Co.,  8  Pa.  Dlst  594,  14  Pa.  Co. 
513. 

-  84.  Hawkins  v.  Albright.  70  Bl.  87: 
Plgue  V.  Youngi8&  Tenn.  181,  1  SW 
889.  And  see  Wallace  t.  Gallatin 
First  Nat.  Bank,  95  Tax.  108.  66  SW 

180. 

[a]  Xa  nunolg,  under  the  Attach- 
ment Act  f  8,  Rev.  St.  (1846),  provid- 
ing that  in  case  anyplea  In  abatement 
traversing  the  facts  In  the  affidavit 
should  be  flled  and  a  trial  should 
be  thereon  had,  and  if  the  issue  should 
be  found  for  defendant,  the  attach- 
ment should  be  quashed,  it  was  held 
that  it  was  not  Intended  that  the  1B' 
sue  presented  by  the  plea  traversing 
allegatione  of  the  affidavit  should  be 
waived  by  other  Issues  of  fact  raised 
by  pleas  In  bar  to  the  cause  of  action 
set  forth  in  the  declaration,  but  that 
they  should  all  be  submitted  to  the 
same  Jury.  Hawkins  v.  Albright.  70 
111.  87. 

[b]  In  Vennesse*  (1)  where  there 
is  an  ancillary  attachment  issued  de- 
fendant may  plead  in  abatement  to 
the  attachment  and  at  the  same  time 
to  the  merits  of  the  suit  in  which  It 
Issued.  The  entry  of  defendant's  ap- 
pearance and  filing  of  the  answer 
waive  Jurisdiction  as  to  his  person, 
but  he  is  not  thereby  concluded  aa 
to  attachment  of  his  property.  The 
attachment  serves  a  twofold  purpose. 
It  Is  levied  as  one  of  the  steps  to 
compel  the  personal  appearance  of 
defendant,  and  also  to  secure  property 
for  appropriation  on  the  recovery  In 
case  ne  does  or  does  not  appear.  If 
he  appeara  otherwise^  than  to  plead 
in  abatement,  the  first  object  Is  ac- 
complishedj  and  the  attachment  then 
serves  merely  the  purpose  of  an  ancil- 
lary attachment.  Chattanooga  Third 
Nat.  Bank  v.  Foster,  90  Tenn.  735, 
18  SW  267.  (2)  So  where  complain- 
ant, in  his  bill  for  an  attachment, 
avera  that  defendant  has  fraudulently 
disposed  of,  or  is  about  f^udulently 
to  dispose  of,  his  property,  and  In  ad- 
dition sets  out  former  alleged  fraud- 
ulent devices  and  transfers  in  support 
of  his  charge,  defendant  may  file  a 
plea  In  abatement  traversing  the 
cause  laid  for  the  attachment  and  an 
answer  denying  the  other  facts  stat- 
ed in  the  bill,  and  the  answsr.  In  such 
case,  does  not  overrule  the  plea. 
Plgue  V.  Young,  85  Tenn.  283,  1  SW 
889.  (3)  But  a  plea  in  abatement  to 
an  original  attachment  bill  should 
not  be  accompanied  by  an  answer  in 
support  of  It  where  the  bill  charges, 
as  ground  for  the  attachment,  a  single 
fraudulent  dlBposltlon  of  property, 
without  averring  any  matters  of  evi- 
dence In  support  of  the  charge  of 
fraud,  and  the  plea  simply  denies  the 
fraud,  thereby  covering  the  entire  bill 
"bo  far  as  the  same  makes  any 
<diarges  or  seeks  any  relief  against 
the  particular  defendant  filing  the 
plea.  Tbn  answer,  ta^iA  cas^  mnld 
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v"^*  f  ,v,v*  <i*.»*s  not  per- 
V  K  ^*.vt-A\i  >.'*a  ia  abatement 
.  ,v  w  tlw  latter  plea 


¥V  it'*  'WW"*-  w**i^    Slu*.**  the  enactment  of  the 
,  .  ,  ^  vv'..  -.'juiui^  the  rules  of  pleading 
vwmii.*,  m  tfivU  actions,  as  near  as 
(.uvvailiug  in  the  courts  of  the 


-.nLv.-,,""  il)c  light  of  joining  these  matters 
^u.>wcJL  b*  ycueiftlljt  aoeorded  to  a  defendant 


in  an  action  at  law  in  a  federal  court  when  it  is 
permitted  in  the  courts  of  the  state  in  whicli  the 
federal  court  is  held."^  But  the  equity,  rules  pre- 
scribed by  the  supreme  court  exclude  matters  of 
abatement  from  the  general  answer  to  the  merits. 

Statutes  not  pennitting  joinder.  In  sevezal 
states  the  code  or  practice  act  does  not  ch&nge 
the  common-law  rule  to  such  an  extent  as  to  pemut 
joinder  o^  defenses  in  abatement  and  in  bar.  Thus 
in  Indiana  it  ia  expressly  provided  by  the  code  tliat 


U.    ti>«  Cheatham  v. 

s:t  Xvi.u   titiS.  15  SW  1080. 
ua.   '  vli-     Trias  V.  Ray.  64  Ark. 
I  ,ii    ti  s\V  'ol>:  Union  Guaranty,  etc., 
'v.  n^iUayck.  6»  Ark.^693,  fiS  SW 
i  i     i;ib    V.   Verklna,   32  Ark.  428; 
lliiil.if  V.  Auperaon,  82  Ark.  832. 

t\a.  HuUlwln  V.  Second  St.  Cable 
U.  fo.,  77  Cal.  S»0.  19  P  644;  Swamp, 
xU--,  I.und  Dlst.  No.  110  v.  Feck,  60 
<'.il.  403;  HaBtingB  v.  Stark,  86  Cal. 
in-,  California  Steam  Nav.  Co.  v. 
Wi'lKht,  8  Cal.  685;  Whitney  T.  Stark, 
H  Vi\l.  614,  68  AmD  360;  Tooma  v. 
haiulaU.  5  Cal.  488;  Rowe  v.  Chandler, 

*  p?a'.— Act  in  effect  May  27.  1907.  B. 
O.  I'ainter  FertUlier  Co.  v.  Du  Pont, 
64  Kla.  288  46  S  507. 

Oa. — Parker  v.  Brady,  6«  Oa.  872; 
Jernlcan      Carter,  61  Oa.  232. 

Iowa. — Moffltt  V.  Chicago  Chronicle 
Co..  107  Iowa  407,  78  NW  45. 

Ky.— Stone  v.  Powell,  18  B.  Mon. 
S42.  ^ 

Mass.— Crale  Silver  Co.  v.  Smith. 
163  HasB.  262,19  NE  1116;  Clxyughlln 
V.  Bird.  128  Mass.  600  Coverr  Machin- 
ist Nat.  Bank  v.  Dean,  124  Mass.  81; 
Morton  v.  Sweetser.  IS  Allen  134; 
Pratt  V.  Sanser,  4  Gray  S4]  (where 
It  was  held  that  where  an  answer  m 
abatement  and  one  to  the  merits  are 
filed  In  apt  time  and  In  proper  order, 
the  answer  In  abatement  Is  not 
waived,  although  both  are  filed  on 
the  same  paper);  Fisher  v.  Fraprle, 
125  Mass.  472;  Claflln  v.  Thayer,  13 
Gray  469.  And  see  lAmed  v.  OrtRIn, 
12  Fed.  690  (applying  Massachnaetta 
rule). 

Mich. — National  Fraternity  v. 
Wayne  Clr.  Judge,  127  Mich.  186,  86 
NW  540. 

Minn.— Page  v.  Mitchell,  87  Minn. 
868.  84  NW  896. 

Mo. — Dudley  v.  Wabash  R.  Co.,  238 
Mo.  184,  142  SW  338;  Little  Rock 
Trust  Co.  V.  Southern  Missouri,  etc., 
R.  Co.,  196  Mo.  669,  93  SW  944; 
Meyer  t.  Phcenlx  Ins.  Co.,  184  Mo. 
481,  S3  SW  479  [att  92  Mo.  A.  892,  69 
SW  63S];Johnson  v,  Detrick,  152  Mo. 
243,  68'  SW  891:  State  v.  Vallins.  140 
Mo.  628,  41  SW  887;  Coombs,  etc., 
Commn.  Co.  v.  Block,  180  Mo.  668, 
t2  SW  1139:  Warder  v.  Henry,  117 
Mo.  530,  23  SW  776;  'Chrlntlan  v.  Wil- 
liams. Ill  Mo.  429,  20  SW  96:  Cohn 
V.  Lehman,  93  Mo.  674,  6    SW  267 

ioverr  Moody  v.  Deutach,  85  Mo. 
371;  Kansas  City  T.  M.  C.  A,  v.  Du- 
hSA,  82  Mo.  475;  Byler  v.  Jones,  79 
Mo.  261;  Little  v.  Harrington,  71  Mo. 
390  toverr  Fordyce  v.  Hathom,  57  Mo. 
120;  RIppteIn  t.  St.  Louis  Mut.  !<. 
Ins.  Co.,  57  Mo.  86];  Norvell  v.  Porter, 
62  Mo.  809;  Goetz  v.  Ambs,  27  Mo. 
28;  Curfman  v.  Maryland  Fidelity, 
etc.,  Co.,  167  Mo.  A.  607.  162  SW  126; 
Stegall  T.  American  Piirment,  etc., 
Co.,  ISO  Mo.  A.  251.  130  SW  144;  Bar- 
nett  V.  Colonial  Hotel  Bide.  Co..  187 
Mo.  A.  636.  119  SW  471:  Thomasson 
T.  Mercantile  Town  Mut.  Ins.  Co.,  (A.) 
81  SW  »11;  Jordan  v.  Chicago,  etc^  R. 
Co.,  105  Mo.  A.  446,  79  SW  1155;  HofT* 
man  v.  l«oudon,  96  Mo.  A.  184.  70 
SW  162;  Mclntlre  v.  Calhoun,  27  Mo. 
A.  513;  Roberts  v,  State  Ins.  Co.,  26 
Mo.  A.  92;  Thompson  v.  Bronaon,  17 
Mo.  A.  456. 

Nebr. — Templln  v.  Klmsey,  74  Nebr. 
614.  106  NW  89;  Stull  v.  Powell,  70 
Nebr.  162,  87  NW  249;  Linton  v.  Heye, 
#9  V  "  NW  1040,  111  AmSR 

■Iburt  V.  Palmer,  89 
r  1019;  Maorer  t. 


Mlday.  25  Nebr.  575,  41  NW  396:  Hall 
V.  strode,  18  Nebr.  668.  28  NW  812. 

Nev. — Mandlebaum  v.  Bussell,  4 
Nev:  661. 

N.  T.— Gardner  v.  Clark,  21  N.  Y. 
399  [rev  6  HowPr  4491;  Sweet  v.  Tut- 
tie,  14  N.  T.  465;  Hamburger  t.  Baker, 
36  Hun  467;  Owena  v.  Loomls,  19  Hun 
606;  Dawley  v.  Brown,  9  Hun  461; 
Bridge  V.  Payson,  7  N.  Y.  Super.  210; 
Jackson  t.  Whedon,  1  R  D.  Smith 
141;  Peck  V.  Kirte,  IB  NYSt  598  [aff 
118  N.  Y.  222,  21  NB  HQ};  Mayhew  v. 
Robinson.  10  HowPr  162;  Groshons  v. 
Lyon,  CodeRepNS  348  [afl  16  Barb. 
461].  The  earlier  decisions  to  the  con- 
trary, such  as  Stone  v.  Miller,  7  Barb. 
368;  Andrews  v.  Thorp,  1  E.  D.  Smith 
817;  Montelth  v.  Cash,  1  B.  D.  Smith 
412;  Van  Buskirk  v.  Roberts,  14 
HowPr  61  [aff  27  HowPr  600  note]; 
and  King  v.  Vanderbllt,  7  HowPr  386, 
are  overruled  on  this  point  and  are 
no  longer  of  authoritative  force. 

N.  d— Cook  V.  Cook,  74  SE  639; 
Curtis  V.  Piedmont  Lumber,  eta,  Co., 
109  N.  C.  401.  18  SE  944;  Montague  v. 
Brown,  104  N.  C.  161,  10  SE  186; 
Blackwell  v.  Dlbbrell,  10^  N.  C.  270, 
9  SE  192;  Uary  v.  Suit,  91  N.  C.  406; 
Hawkins  v.  Hughes,  87  N.  C  116. 
Compare  in  this  state  Hurst  v.  Ever* 
ettl  21  Fed.  218. 

Oh.— Allen  v.  Miller,  11  Oh.  St.  374; 
Ott  T.  Stein,  14  OhNP  98. 

R.  I.— Hayden  v.  Stone.  13  R.  1. 106; 
Gardner  v.  James,  B  R.  I.  236  (where 
It  was  held,  under  rules  of  practice 
reuulrlnr  defendant  to  plead  all  hla 
defenses  at  one  time,  whether  in 
abatement  or  In  bar,  that  a  plea  In 
abatement  filed  by  defendant  at  the 
same  time  that  he  filed  a  plea  in  bar 
will  not  be  deemed  waived,  although 
the  plea  in  bar  was  first  In  order). 

Tenn.— Under  Acts  (1897)  c  121. 
Thach  v.  Continental  Travellers'  Mut. 
Acc.  Assoc.,  114  Tenn.  271,  87  SW 
255;  Cincinnati,  etc.,  R.  Co.  v.  McCai- 
lum,  105  Tenn.  623,  59  SW  136.  Corti- 
pare  Tyler  v.  H  Q.  Bernard  Co..  (Ch. 
A.)  67  SW  179,  which,  although  de- 
cided after  the  enactment  of  the 
statute,  adhered  to  the  former  rule 
without  referring  to  the  statute. 

Tex. — Robinson  v.  Schmidt,  48  Tex. 
18;  HagCod  v.  Dial,  48  Tex.  625;  Pyron 
v.-'Qraef,  31  Tex.  Civ.  A.  406,  72  SW 
101.  See  infra  this  section  text  and 
note  93. 

Va. — Reynolds  v.  Cook;  88  Ta-  817, 
8  SB  710,  6' AmSR  317;  James  River, 
etc.,  Co.  V.  Robinson,  16  Oratt.  (67 
Va.)  484  (both  holding  rule  applica- 
ble to  action  of  ejectment  as  well  as 
to  other  actions). 

W.  Va. — Delaplain  v.  Armstrong.  21 
W.  Va.  211. 

 ^Wts. — Raymond  v.  Sheboygan,  70 

Wis.  818,  86  NW  640:  Hooker  v. 
Greene,  50  Wis.  271,  6  NW  816;  Brown. 
County  V.  Van  fitralen,  46  Wis.  676; 
Dutcher  v.  Dutcher,  89  Wis.  651;  Free- 
man V.  Carpenter,  17  Wis.  126. 

See  Drake  v.  Great  Northern  R.  Co.. 
24  S.  D.  19,  128  NW  S3. 
_  See  also  supra  fi  37.  162,  219:  and 
Pleading  [31  Cyc  156]. 

[a]  Applies  only  to  ffood  plsas. — A 
statute.  Code  (1873)  1  2732,  authoriz- 
ing a  plea  In  abatement  to  be  united 
with  one  in  bar,  applies  only  to  pleas 
that  are  good.  Moffltt  v.  Chicago 
Chronicle  Co.,  107  Iowa  407,  78  NW 
45. 

[b]  la  sttaohment  proeeediagv. — 
(1)  By  Rev.  St  (1899)  |  406,  and 
•arUer  sututes  It  has  been  provided 


that  defendant  in  attachment  may 
a  plea  "in  the  nature  of  a  pl«a  t& 
abatement"  putting  in  Issue  the  Crutli 
of  the  facts  allegea  In  the  affldawit  on 
which  the  attachment  was  sued  out. 
Such  pleas  were  formerly  held  to  re- 
tain the  characterlatics  of  common- 
law  pleas  In  abatement,  and  where 
they  combined  matter  in  abatement 
and  matter  In  bar.  the  matter  In  abate- 
nient    was    deemed    to    have  l>eer» 
waived.    Pordyce  v.  Hathom,  6T  Mo. 
120 ;    Cannon    v.    McManus,    1 7  ^o. 
346;  Houghland  v.  Dent,  52  Mo.  A. 
237;  Haseitlne  v.  Ausherman,  29  Mo. 
A.  451;  Sharkey  v.  Williams,  20  Mo. 
A.  681;  Thompson  v.  Bronson,  17  Bdo. 
A.  466.    And  see  dictum  in  Little  v. 
Harrington.  70  Mo.  390.     (2)  Under 
this  provision  It  was  also  held  that 
defendant  in  attachment  waived  tils 
plea  in  abatement  by  pleading  to  the 
merits.    Green  v.  Craig,  47  Mo.  90; 
Hatry  v.  Shuman,  13  Mo.  547;  K&sel- 
tlne  V.  Ausherman.  29  Mo.  A.  451: 
Sharkey  v.  Williams,  20  Mo.  A.  6S1: 
Thompson  v.  Bronson.  17  Mo.  A.  466. 
This  rule  did  not  ai>ply,  however, 
where  the  plea  purporting  to  be  a 
plea  In  abatement  was  no  more  titan 
a  traverse  of  the  allegations  of  the 
affidavit  In  attachment.   Haaeltlne  v. 
Ausherman,  29  Mo.  A.  4B6;  Btiarker 
Williams,  20  Mo.  A.  683.  And  see  Ree« 
V.  Augustine,  24  Mo.  A.  671.    (8)  But 
a  later  decision,  reviewing  the  pre- 
ceding decisions,  holds  that  there  Is 
no  substantial  ground  on  which  to 
maintain  a  distinction  between  a  plea 
to  abate  an  attachment  and  a  plea 
of  matter 'Intended  to  abate  an  ordi- 
nary civil  action  with  respect  to  the 
right  to  plead  It  without  thereby 
waiving  the  right  to  defend  on  the 
merits  also.  Coombs,  etc.,  Comn.  Co. 
v.  Block,  130  Mo.  668.  82  SW  1139. 
_88l    Crowns  v.  Forest  Land  Co.,  99 
Wis,   108,   74   NW  646:   Hooker  v. 
Green.  50  Wis.  271.  6  NW  816. 

87.    U.  S.  Rev.  St.  (1878)  (  914. 

68.  Southern  Pao.  R.  Co.  v.  Den- 
ton, 146  U  S.  202.  13  set  44,  86  L.  ed. 
942;  Roberts  v.  Lewie,  144  U.  S.  65?. 
12  set  781,  36  L.  ed.  679;  Lebnard  v. 
Merchants'  Coal  Co.,  T62  Fed.  885.  89 
CCA  575:  Greeh  v.  Underwood,  86  Fed, 
427,  30  CCA  162;  Jones  v.  Rowley,  78 
Fed.  286;  Kingman  v.  Holthaus,  S» 
Fed.  305;  Greene  v.  Tacoma,  53  Pod. 
562;  Dexter  v.  Sayward,  61  Fed.  729; 
Hurst  V.  Everett,  21  Fed.  218;  Draper 
V.  Sprlngport.  16  Fed.  328. 

[a]  Boles  of  aoiiTt^(l)  In  the 
circuit  court  for  the  so(|them  district 
of  California,  In  which  state  the  code 
system  prevails,  the  common-law  rule 
was  retained  by  a  rule  of  court.  Rule 
9,  the  power  of  the  court  to  adopt 
such  a  rule  was  upheld,  and  the  rule 
was  applied,  without,  however,  ref- 
erence being  made  to  the  provisions 
of  the  Practice  Conformity  Act.  Hew- 
itt V.  Story,  89  Fed.  158;  Sharon  v. 
Hill,  26  Fed.  722,  10  Sawy.  666.  (2) 
In  the  circuit  court  for  the  northern 
district  of  that  state  the  code  system 
allowing  joinder  of  matter  In  bar  and 
matter  In  abatement  was  adopted. 
Rule  20. 

89.  Wiekllffe  V.  Owlngs.  17  How. 
(U.  S.)  47.  16  L.  ed.  44;  Llvinrston  v. 
Story,  11  PeL  (U.  S.)  351,  T  L.  ed. 
748:  Sharon  v.  Hill,  26  Fed.  722,  10 
Sawy.  666;  U.  S.  v.  Gillespie,  6  Fed 
803. 

90.  See  the   following   text  and 
notes. 
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"an  answer  in  abatement  must  precede,  and  cannot 
be  pleaded  with  an  answer  in  bar,"  and  if  it  is 
so  pleaded  the  matter  in  abatement  is  waived."^  In 
other  jurisdietions,  although  the  code  provides  that 
defendant  may  set  forth  in  his  answer  as  many 
defenses  as  he  may  have,  it  is  construed  as  not 
changing  the  common-law  rule  so  far  as  to  authorize 
the  joinder  of  matters  in  abatement  and  in  bar,  but 
answers  in  the  nature  of  a  plea  in  abatement  must 
be  interposed  and  disposed  of  before  answerii^  to 
the  merits,  and  are  waived  if  jt^ned.** 

Ord«i  of  plwading  defenses,  and  Inconsistent 
plus.  In  some  jurisdictions,  although  the  statute 
allows  pleas  in  abatement  and  in  bar  to  be  filed  at 
the  same  time,  or  allows  the  answer  of  a  defendant 
to  contain  both  matters  in  bar  or  on  the  merits  and 
matters  in  abatement,  it  nevertheless  requires,  either 
expressly  or  impliedly,  that  the  due  order  of  plead- 
ing  shall  be  observed,  as  at  rommpn  law,  so  that 
matter  in  abatement  pleaded  out  of  proper  order 
is  waived.**  A  statutory  provision  permitting  a 
defendant  to  plead  as  many  matters  of  law  and  fact 
as  he  may  deem  necessary  for  his  defense  does  not 
change  the  common-law  order  of  plaidin|r,  nor  ia  it 
intended  to  admit  the  introduction  indiscriminately, 
in  the  same  action,  of  inconsistent  pleas,"  even 
thon^   the  statute   also   permits  eontradietory 

n.  PtttsburKh,  etc^  R.  Co.  V. 
Sehranck,  (Ind.)  lOS  3^  325;  Shields 
T.  Pyles,  (iDd.)  9»  ME  742;  Chlcaso, 
cte^  R.  Cti.  V.  Grantham,  165  Ind. 
279,  75  NB  SC6;  Bel  River  R  Co.  v. 
State,  15S  Ind.  4S3,  S7  NE  388;  Car- 
mien  T.  Comelt,  148  Ind.  83.  47  NE 
216;  Smith  v.  Pedlgo,  145  Ind.  361,  33 
NB  777,  44  NE  363,  19  LRA  433,  32 
LRA  SSS^oore  v.  Harmon,  142  Ind. 
555,  41  NE  S99;  Black  v.  Thompson:. 
136  Ind.  611,  36  NE  <4S;  Watta  v. 
Sweeney,  137  Ind.  116,  26  NE  680.  22 
AmSR  615:  Brink  v.  Reld,  122  Ind. 
257,  23  NE  770;  Moore  v.  Sargeant, 
112  Ind.  484.  14  NE  466;  State  v. 
Ruhlman.  Ill  Ind.  17.  11  NE  783;  Glld- 
den  V.  Henry,  104  Ind.  278,  1  NE  369, 
S4  AmR  S16;  Field  v.  Malone,  102 
Ind.  261,  1  NE  507:  Trentman  v. 
Fletchei;  100  Ind.  105  (holding  that 
It  im  not  competent  for  a  pleader  to 
set  Qp  a  contract  by  way  of  confes- 
sion and  avoidance  and  at  the  same 
tlra«  and  In  the  same  parasraph  rely 
on  other  matter  to  make  a  sood  plea 
in  ahatement).  Dwifralas  v.  Clark,  S4 
Ind.  49,  48  AmR  140;  Thompeon  r. 
Oreenmiod,  38  Ind.  827;  Hoore-Hana- 
fleld  Constr.  Co.  v.  Marion,  eta.  Tract. 
Co.,  (A.)  101  NE  15;  Johnson  V.  Sta- 
ley,  32  Ind.  A.  628,  70  NE  641;  Hnnt- 
ington  Mff.  Co.  v.  SchoHeld,  28  Ind. 
A.  95,  62  NB  106;  Sanders  v.  Hartge, 
17  Ind.  A.  243,  46  NE  604:  Belief  De- 
partment V.  Spencer,  17  Ind.  A.  123, 
*6  NE  477;  Shlck  v.  Citizens'  Enter- 
prise Co..  15  Ind.  A,  329,  44  NE  43; 
57  AmSR  230;  Estey  v.  Barnes,  14 
Ind.  A.  446.  42  NE  1118;  Midland  R. 
Co.  T.  Stevenson,  6  Ind.  A.  207,  83  NE 
2^4;  Alexander  v.  Collins,  S  Ind.  A. 
17C.  28  NB  190. 

[a]  Vrlor  to  Htm  asaetnuBt  of  tills 
provision  (1)  it  was  held  that  the 
common-law  rule  was  not  changed  by 
the  code  but  remained  in  force,  and 
that  pleas  In  abatement  could  not  be 
pleaded  with  or  after  pleas  in  bar. 
Kenyon  v.  WIHlams,  19  Ind.  44;  Car- 
penter V.  Mercantile  Bank,  17  Ind. 
233;  Keller  v.  Miller.  17  Ind.  206; 
Jones  V,  Cincinnati  Type  Pdy,  Co.,  14 
Ind.  89.  (2)  Subsequently  it  was  decid- 
ed that  the  provisions  bearing  on  this 
qaestion  did  away  with  the  rule  at 
common  law  and  allowed  the  simul- 
taneoos  pleading  of  matter  in  bar 
and  matter  in  abatement.  Bond  ▼. 
Wagner.  S8  Ind.  482:  Thompson  t. 
Greenwood,  >8  Ind.  SS7.   The  statute 


of,  course  now  sets  this  Question  at 
rest    See  cases  supra  this  note. 

ea.  Oager  v.  Harrison.  9  P.  Gas. 
No.  6.171  (Oregon) ;  Elliott  t.  Kusek,  2 
Alaska  687;  8<^oll  v.  Belcher,  63  Or. 
810.  127  P  968;  Dufur  Oil  Co.  v.  Bnos. 
69  Or.  628.  117  P  467;  Harrison  v. 
Blrrell.  58  Or.  410,  115  P  141;  La 
Grande  v.  Portland  Public  Market,  58 
Or.  126,  113  P  26;  Rafferty  v.  Davis, 
54  Or.  77,  102  P  306;  Lassas  v.  Mc- 
Carty,  47  Or.  474,  84  P  76;  McClung  v. 
McPhersdtt.  4T  Or.  73,  81  P  567,  82 
P  13;  In  re  Morgan,  46  Or.  233,  77  P 
608,  78  P  1029;  Fiore  v.  Ladd,  29  Or. 
628,. 46  P  144;  Elder  v.  Rourke,  27  Or. 
363,  41  P  6;  Chamberlain  v.  Hibbard, 
26  Or.  428,  88  P  437;  Murray  v.  Mur- 
ray, 6  Or.  26;  Oregon  Cascade  R.  Co. 
v.  Bally,  3  Or.  164;  Oregon  Cent.  R. 
Co.  T.  Scoggln,  8  Or.  161;  Hopwood  v. 
Patterson,  8  Or.  49;  Winter  v.  Norton, 
1  Or.  48. 

[a]  n*  naaoB  assigned  In  these 
jurisdictions  is  that  "answers  in  the 
nature  of  pleas  in  ahatunent  are  dila- 
tory, and  create  Issues  which  cannot 
properly  be  tried  with  Issues  on  the 
merits.  Issues  In  dilatory  pleas 
should  always  be  disposed  of  before 
Issues  on  the  merits  are  made;  for 
In  some  cases  the  determination  of 
such  dilatory  issues  may  change  the 
issues  on  the  merits.  A  practice  that 
would  allow  answers  in  the  nature  of 
a  plea  In  abatement  to  be  joined  with 
answers  to  the  merits  would  be  very 
Inconvenient,  and  lead  to  much  con- 
fusion In  Judicial  proceedings,  and 
.  .  .  the  proper  construction  of  the 
statute  is,  that  the  nominal  or  tech- 
nical form  of  pleading  shall  be  by 
answer.  While  those  defenses  shall 
only  be  joined  which  will  create  is- 
sues that  may  be  properly  tried  to- 
gether; and,  that  answers  In  the 
nature  of  pleas  in  abatement  should 
now  as  formerly  be  pleaded  and  de- 
termined before  an  answer  to  the 
merits  Is  interposed."  Hopwood  v, 
Patterson.  2  Or.  49,  51  tquot  in  Elliott 
V.  Kuaek,  2  Alaska  587,  589]. 

9X  Putnam  Lumber  Co.  v.  Ellls- 
Toung  Co.,  BO  Fla.  261,  89  8  193;  Hay- 
den  V.  Stone,  13  R.  I.  106:  Graham  v. 
Mccarty,  69  Tex.  323,  7  SW  842. 

[al  In  Texas  the  statute  provides 
that  defendant  in  his  answer  may 
plead  as  many  several  .matters, 
whether  of  law  or  fact,  as  he  shall 


pleas.""  And  where  the  statute  or  rule  of  practice 
merely  allows  defendant  to  file  all  bis  pleas  at  the 
same  time  or  to  include  them  in  the  same  answer  it 
has  been  held  that  they  must  be  presented  in  the 
regular  order  of  pleadine,  and  the  matter  in  abftte< 
ment  first  insisted  upon."''  Where  this  simultaneous 
'  filing  is  permitted  the  plea  in .  abatement  may  be 
followed  on  the  same  sheet  by  the  answer,**^  but  it 
seems  that  the  matter  in  abatement .  must  precede 
the  defense  to  the  merits  and  a  plea  will  not  be 
considered  as  filed  in  time,  although  filed  ijmne- 
diately  after  thh  answer  to  the  merits."*  It  seems, 
however,  that  the  matter  in  abatement  may  be  so 
referred  to  in  the  plea  in  bar  as  to  save  the  benefit 
of  it.^ 

[{  5971  8.  Oontrorertlng  ABefatton  of  Oom- 
plunt  Axttidpatinff  Defenae.  When  an  allegation 
of  the  complaint,  made  to  anticipate  a  special  de^ 
fense  in  almtenlait,  is  controverted  1^  the  answer, 
the  denial  is  eqnivsdent-to  joining  matters  in  abate- 
ment with  a  plea  in  bar.' 

[4  698]  0.  Waiver  after  Interpoaltloii  of  Pisa 
or  Otbar  ObJecOoB — 1.  In  General.  A  plea  or  other 
objection  in  abatement  may  be  waived,  even  when 
it  nas  been  seasonably  and  properly  filed  or  made. 
Thus,  in  the  absenee  of  a  statute  to  the  contrary, 
a  plea  or  other  objection  in  abatement  is  waived 

think  necessary  for  his  defence  and 
which  may  be  pertinent  to  the  cause, 
provided  that  he  shall  file  them  all 
at  the  same  time  and  in  due  order  of 
pleading.  Rev.  St.  art  1262.  Under 
this  statute,  while  a  .plea,  lu  abate- 
ment Is  not  waived  because  written 
on  the  same  piece  of  paper  as  the 
answer  on  the  merits  and  filed  at  the 
same  time  (Pyron  v.  Oraef,  31  Tex. 
Civ.  A.  406,  72  SW  101)-,  If  a  plea  In 
abatement  Is  presented  out  of  its 
proper  order,  as  after  a  defense  on 
the  merits  or  a  plea  of  prlvUegs, 
whether  In  the  same  answ^  or- on  a 
separate  paper.  It  Is  waived  (Bo&tnan 
V.  Cleburne  Bldg.,  etc..  Assoc.,  8S  Tex. 
409,  22  SW  154;  Graham  v.  McCarty, 
69  Tex.  323,  7  SW  342  [cannot  plead 
In  abatement  after  answering  by  gen- 
eral and  special  demurrer  and  by 
general  denial];  Harvey  v.  Provident 
Inv.  Co.,  (Civ.  A.)  156  SW  1127;  Kea- 
tor  V.  Whittaker,  (Civ.  A.;  147  SW 
606 ;  Brooks  v.  Galveston  City  R.  X2o., 
(Clv.  A.)  74  SW  330;  Texas,  etc.,  R. 
Co.  v.  Lynch,  (Clv.  A.)  73  SW  65; 
Gulf,  etc.  R.  Co.  V.  Weddlngton,  81 ' 
Tex.  Civ.  A.  236,  71  SW  780;  Slaugh- 
ter V.  Moore,  17  Tex.  Civ.  A.  283,  42 
SW  872;  Warren  v.  McCntcheon,  10 
Tex.  Clv.  A.  167,  40  SW  826;  Davis 
V.  Texas,  etc.,  R.  Co.,  12  Tex.  Civ.  A. 
427,  84  SW  144).  Compare  Hagood  v. 
Dial,  43  Tex.  626. 

S4.  Putnam  Lumber  Co.  v.  Ellls- 
ToungCo.,  60  Fla.  251,  39  S  193;  Dean 
v.  M^instry,  10  Miss.  213. 

96.  Putnam  Lumber  Ca  v.  ElUs- 
Toung  Co.,  50  Fla.  251,  39  B  193. 

86.  Hayden  v.  Stone,  13  R.  L  106; 
Gardner  v.  James,  5  R,  I.  235, 

97.  Segrest  v.  Hood,  1  Rob.  (La.) 
108;  McGulre  V.  Peck,  14  I-a.  187; 
O'Loughlln  V.  Bird.  128  Mass.  600 
[dlsappr  dictum  In  Pratt  v.  Sanger,  4 
Gray  (Mass.)  84];  Pyron  v.  Graef,  81 
Tex.  Clv.  A.  406.  72  SW  101. 

9S.  Morton  V.  Sweetser,  12  Allen 
(Mass.)  134  [expl  O'ljoughlln  v.  Bird, 
128  Mass.  600]. 

99.  O'Loughlln  v.  Bird,  128  Mass. 
600;  Machinists'  Nat.  Bank  v.  Dean. 
124  Mass.  81;  Morton  v.  Sweetser,  12 
Allen  (Mass.)  134;  Hayden  v.  Stone, 
13  R.  L  106;  Oardner  v.  James,  6 
R.  L  236. 

1.  Granite  Kdg.  Corp.  v.  Greene, 
26  R.  L  686,  67  A  649. 

a.  Dufor  OH  Co.  T.  EnoB,  B8  Or. 
628,  117  P  467. 
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if  defendant,  without  obtaining  a  ruling  thereon," 
consents  or  goes  to  trial  on  the  merits,*  or  if,  even 
after  joinder  of  issue  on  the  plea  in  abatement,^  he 
files  a  plea  in  bar  or  answer  to  the  merits/  files  a 
demurrer  or  exception,'  or  otherwise  appears  to  the 
merits."    The  plea  may  also  be  waived  by  failure 


to  obtain  a  trial  or  ruling  thereon,  as  by  allowing 
it  to  go  by  default  when  the  case  is  called  for 
trial,"  or  asking  no  trial  or  disposition  thereof 
within  a  reasonable  time,  or  in  the  order  or  within 
the  time,  if  any,  prescribed  by  statute  or  rule  of 
court/°  unless  in  failing  to  do  io  he  is  acting  under 


8.   After  ovwrnllnff  see  Infra  S  B99. 

4.  Ala. — Davis  v.  DlckBon,  2  Stew. 
S70. 

~  in.— Lindsay  v.  Stout,  69  111.  491 ; 
'  Horn  V.  Noble.  95  111.  A.  101;  Norrla 
V.  Merchants  Nat.  Bank;  30  111.  A.  54. 

Iowa. — Cook  >v.  Steuben  County- 
Bank,  1  Greene  447;  Saum  v.  Jones 
County.  1  Greene  165;  Starr  v.  Wll- 
«on,  Morr.  438.   

Kfy.— Foster  v.  Foster,  71  SW  624. 
24  KyL  1396;  Louisville,  etc,  R.  Co. 
T.  Bloyd,  65  SW  694,  21  KyL  1469. 

La. — Carroll  v.  Bancfcer,  43  La. 
Ann.  1078,  1197,  10  S  187;  Bobbins  v. 
Martin,  48  La.  Ann.  488,  9  S  108; 
Boone  v.  Carroll,  S5  La.  Ann.  281; 
Chafle  V.  Ludelbir.  84  La.  Ann.  962. 

Me.— Plantation  No.  9  T.  Bean,  40 
He.  218. 

Mass. — Bumham  v.  Webster,  5 
Mass.  266. 

Htsa.— AlUston  v.  Landser,  20  Miss. 
666. 

Mo.— McHahan  v.  Hubbard,  217  Mo. 
624*  118  SW  481.         „    ^  „ 

N.  C— ZteWklns  V.  Hushes,  87  N. 
C.  11 B. 

Fa.— Potter     MoCor,  26  Pa.  4B8. 

W.  Va.— Mauptn  v.  Scottish  Union, 
eta.  Ins.  Co.,  t>8  W.  Va.  557.  659.  46 
SB  1003"_rclt  Cyc]. 

 [a]  ^  neac  filed  a*  aaiiw  tbne^ 

Where  pleas  In  abatement  and  In  bar 
are  filed  at  the  same  time,  and  the 
party  flllns  them  jfoee  to  trial  on  the 
merits  under  the  pleas  in  bar,  with- 
out asklnir  trial  on  the  plea  In  abate- 
ment, he  waives  such  plea.  Maupln 
V.  Scottish  Union,  etc..  Ins,  Co.,  63 
W.  Va.  557.  45  SE  1003. 

[bl  CHronmstamoM  not  ahowliiff 
waiver  see  Bennett  v.  Stratton,  25 
Tex.  Civ.  A.  510.  61  SW  949. 

5.  Gilpin  v.  Ebert.  2  Colo.  23; 
Crusen  v.  McKalfr.  6?  Md.  464.  Com- 
pare however  Selfreid  v.  People's 
Bank,  2  Tenn.  Ch.  17. 

6.  U.  S. — Baltimore,  etc.,  R.  Ca 
V.  Harris,  12  Wall.  65.  20  L.  ed.  354; 
Sheppard  v.  Graves,  14  How.  506,  14 
L.  ed,  518;  Bailey  v.  Dozler,  6  How. 
23,  12  L.  ed.  328;  Imperial  Reflninff 
Co.  v.  Wymann,  38  Fed.  574,  3  LRA 
503;  Adams  v.  White,  1  F.  Cas.  No. 
C8,  B  Plttsb.  (Pa.)  21;  Fenwlck  v. 
Grimea,  18  V.  Cas.  No.  4,734,  5  Cranch 
C.  C.  668. 

Ala.— Brown  y.  Powell,  45  Ala.  149; 
Robertson  v.  Lea,  1  Stew.  141;  Wil- 
son V.  Oliver.  1  Stew.  46. 

Ark.— Clark  v.  Gibson,  2  Ark.  109. 

Cal. — Tooms  T.  Randall,  9  Cal.  488. 

Colo. — Ollpln  T.  Ebert,  8  Colo.  S3. 

Conn. — Prosser  V.  Chapman,  29 
Conn.  615. 

Fla. — Putnam  Lumber  Co.  v.  KlHs- 
Tounif  Co.,  50  Fla.  251,  89  S  198;  Wil- 
liams V.  Moseley,  2  Fla.  304. 

Ill  — Mitchell  V.  KlnK,  187  111.  4B2, 
56  NE  637,  58  NE  SIO;  Hawkins  v. 
Albright.  70  HI.  87;  Allen  v.  Watt, 
69  111.  655;  Lindsay  v.  Stout.  69  ri. 
491;  Gilmore  v.  Nowland.  26  111.  800; 
FerR-erson  v.  RawlInRs,  28  111.  69; 
Stllleon  V.  Hill.  18  111.  262;  Delahay 
v.  Clement,  8  111.  675;  Horn  v.  Noble, 
95  111.  A.  lot:  Edwards  v.  School 
TrustEes.  SO  HI.  A.  628. 

Ind. — Watts  V.  Sweeney,  127  Ind. 
116,  26  NE  680,  22  AmSR  616:  Wal- 
lace V.  Purber,  62  Ind.  126;  Patter- 
son V.  Mercer.  S3  Ind.  16;  Kenyon  v. 
Williams.  19  Ind.  44:  Jones  v.  Cincin- 
nati Type  Pdy.  Co.,  14  Ind.  99 ;  Teat^e 
V.  Deboy.  8  Blackf.  134. 

Iowa. — Starr  v.  Wilson.  Morr.  438; 
Hotchklss  V.  Thompson,  Morr.  166. 

Kan.— Wells  v.  Patton.  50  Kan.  732, 
33  P  15:  Blise  v.  Bumes,  McC  91. 

^-  Park.  3  B.  Mon.  223. 
iS  A'"^..^*^:  Ward  v.  Trimble.  3  A. 
K  Marsh.  Sll;  Ra^land  v.  Allln.  1  A. 


K.  Marsh.  692;  Foster  v.  FoBtar,  71 
SW  524,  24  KyL  1396. 

La. — Mix  v.  Creditors,  39  La.  Ann. 
624,  2  S  391;  Git-aud  v.  Mazier,  13.  La. 
Ann.  147;  Ph<sb«  v.  Vlenne,  11  La. 
Ann.  68S:  Ooldenbow  v.  Wright,  13 
La,  371;  Knight  v.  Callender,  10  La. 
226. 

Md.— Cruien  v.  McKai^.  B7  Md.  464. 

Mass. — Clark  v.  Montague,  1  Gray 
446;  Carlisle  v.  Weaton,  21  Pick.  586; 
Dana  v.  Staples,  21  Pick.  208;  Pattee 
V.  Harrington,  11  Pick.  221;  Blixnbam 
V,  Webster,  5  Mass.  266. 

Minn. — Oerrlsh  v,  Pratt,  6  Minn. 
53. 

Miss. — Lewis  v.  State,  66  Miss.  468, 
4  S  429;  Duncan  v.  McNeill,  31  Miss. 
704;  Alllston  v.  Lindeey,  20  MLss. 
656;  Webster  v.  TIerman,  5  Miss.  352. 

Mo. — Moody  V.  DeutBCh,  86  Mo.  237; 
Rippstein  V.  St.  Louis  Mut.  L.  Ins. 
Co.,  57  Mo.  86;  Green  v.  Craig,  47  Mo. 
90;  Ellis  V.  Lamme,  42  Mo.  IBS;  Ham- 
ilton T.  Mcaelland,  83  Mo.  816;  Hatry 
V.  Shuman.  IS  Mo.  647;  Fugate  v. 
Olasscock,  7  Mo.  678. 

N.  M.~Roaa  T.  Berry,  124  P  842, 
348  [clt  Cycl. 

N.  T. — Garalner  v.  Clark,  6  JHowPr 
449  [rev  on  other  grounds  21  N.  Y. 
899];  Palmer  v.  Qreen,  1  John^.  Cas. 
101, 

N,  a— Woody  V. .  Jordan,  69  N.  C. 
189. 

Or. — ^Devlin  v.  Moore,  64  Or.  433, 
441,  130  P  35.  38  [cit  Cycl;  Harrison 
V.  Blrrell,  68  Or,  410,  115  P  141; 
Lassas  v..  McCarty,  47  Or.  474,  84  P 
76;  Winter  v.  Norton,  1  Or.  42. 

Pa. — Potter  v.  McCoy,  26  Pa.  458; 
Chamberlln  v.  Hite,  5  Watts  378;  Utx 
V.  Raish,  4  Kulp  375;  Smith  v.  Mary- 
land Fidelity,  etc.,  Co.,  21  LancLRev 
321. 

R.  I. — ^Weaver  Coal,  etc.  Co.  v. 
Rhode  Island  Co-op.  Coal  Co.,  27  R. 
I.  194,  61  A  426;  Oranlte  Bldg-  Corp. 
V.  Greene,  26  R.  I.  586,  57  A  649; 
Gardner  v.  James,  6  R.  I.  236. 

8.  C— Klddell  V.  Bristow,  67  S.  C. 
175,  45  SE  174  (answer  withdrawn). 

Tenn. — Eller  v.  Richardson,  89 
Tenn.  575,  16  SW  650:  Wilson  v. 
Scruggs,  7  Lea  635:  Epperson  t. 
State.  B  Lea  291:  Cooke  t.  Richards, 
11  Helsk.  711;  Waggoner  v.  St.  Johns. 
10  Heisk.  503:  Witt  v.  Bills,  2  Coldw. 
38:  Morgan  v.  McCarty,  3  Humphr. 
146;  Webber  v.  Houston,  6  Terg.  814; 
Chambers  v,  Haley,  Peek  159;  Tyler 
v.  E.  G.  Bernard  Co.,  <Ch.  A.)  67  SW 
179. 

Tex. —  Blum  v.  Strong,  71  Tex.  821, 
6  SW  167:  Howard  v.  Brltton,  71  Tex. 
286,  9  aw  73:  Stevens  v.  Lee,  70  Tex. 
279.  8  SW  40:  Ft  Worth,  etc,  R.  Co. 
v.  Harlan,  (CIt.  A.)  62  SW  971 ;  Meade 
V.  Jones.  18  Tex.  Civ.  A-  820,  85  SW 
310;  Halbert  v.  San  Saba  Springs 
Land,  etc..  Assoc,  (Civ.  A.)  34  SW  636: 
Jolly  V.  Pryor,  12  Tex.  Civ.  A.  149,  33 
SW  889  :  Waco  Ice,  etc.,  Co.  v.  Wig- 
gins. (Civ.  A.)  32  SW  58:  Creswell 
Ranche,  etc,  Co.  v.  Waldatein,  (Civ. 
A.)  28  SW  S60. 

Va. — James  River,  etc.,  Co.  V.  Rob- 
inson, 16  Qratt.  (57  Va.)  434, 

W.  Va. — Maupln  v.  Scottish  Union, 
etc.,  Ins.  Co.,  58  W.  Va.  667,  669,  46 
SE  1003  fcit  Cyc]. 

Wis. — Crowns  v.  Forest  Land  Co., 
99  Wis.  103,  74  NW  546;  Goodrich  v. 
Compound  School  DIst.  No.  5,  2  Wis. 
102. 

[a]    WalTer  In  appellate  oovxt — 

By  pleading  to  the  merits  in  the  ap- 
pellate court  defendant  waives  the 
right  reserved  In  the  common  demur- 
rer of  asking  the  opinion  of  the 
appellate  court  upon  a  plea  in  abate- 
ment previously  filed  by  him  in  the 
lower  court.  Pattee  v,  Harrington,  ll 
Pick.  (Mass.)  221. 


[b]  Attadmunt^Rule  not  ap- 
plicable to  proceedings  In  attachment 
under  the  statute  see  Hawkins  v.  Al- 
bright, 70  111.  87.  It  has  been  held 
that  defendant,  by  pleading  in  bar  in 
an  action  of  attachment  brought  on 
the  ground  that  he  was  a  nonresi- 
dent, does  not  thereby  waive  his  pre- 
viously Interposed  objection,  based 
on  the  ground  that  he  was  not  a  non- 
resident, to  the  further  maintenance 
of  the  attachment.  Chattanooga  Third 
Nat.  Bank  v,  Foster,  90  Tenn.  785.  18 
SW  267.  And  see  Coombs,  etc. 
Commn.  Co.  v.  Block.  130  Mo.  668,  32 
SW  1139  [overr  Green  v.  Craig,  47 
Mo.  90;  Cannon  v.  McManus,  17  Mo. 
345;  Hatry  v.  Shuman,  13  Mo.  547; 
Fugate  v.  Qlaascock,  7  Mo.  577; 
Houghland  v.  Dent,  62  Mo.  A.  237; 
Audenreld  V.  Hull,  46  Mo.  A.  202] 
(where  it  was  held,  under  Rev.  St. 
£1889]  g  661,  providing  that  the  truth 
of  an  attachment  amdavlt  may  be 
denied  by  a  plea  In  the  nature  of  a 
plea  in  abatement,  that  defendant,  by 
pleading  to  the  merits  of  the  main 
action,  did  not  thereby  waive  his 
previously  Interposed  denial  of  the 
truth  of  the  attachment  affidavit). 
See  also  Plgue  v.  Toung,  86  Tenn.  263, 
1  SW  889:  Price  v.  Best^er,  12  Heisk. 
(Tenn.)  872;  Bobb  Parker.  4  Helsk. 
(Tennj  68. 

7.  Haley  v.  State,  63  Ala.  89;  Fer- 
guson V.  Rawllngs,  23  111,  69;  Cobb 
V.  Ingalls,  1  III.  233;  Qtraud  -v.  Ma- 
zier, 13  1a.  Ann.  147;  Union  County 
V.  Knox  County,  90  Tenn.  541,  18  SW 
254;  Cooke  v.  Richards,  11  Heisk. 
(Tenn.)  711. 

8.  Davis  V.  Dickson,  2  Stew.  (Ala.) 
870;  Shuler  v.  American  Benev.  As- 
soc., 132  Mo.'  A.  128,  111  SW  618; 
Daley  v.  Iselin,  212  Pa.  279,  61  A  9J9; 
Simpson  V.  East  Tennessee,  etc,  R. 
Co.,  89  Tenn.  304.  15  SW  735. 

[a]  Kaason  for  mle. — "Pleas  in 
abatement  should  not  be  renirded 
with  favor,^and  when  a  party  by  en- 
tering the  plea  seeks  to  oust  the 
Jurisdiction  of  the  court  an^  thereby 
delay  a  trial  of  the  causfr  on  its 
merits,  he  must  conflne  his  action 
strictly  to  the  enforcement  of  the 
plea.  With  that  plea  upon  the  record, 
no  further  action  can  be  taken  in  the 
cause  without  the  defendant's  consent 
until  It  Is  disposed  of  by  trial  or 
otherwise.  If  the  plea  Is  sustained, 
it  puts  an  end  to  tne  suit  In  Its  in- 
ciplency  and  requires  the  plaintiff  to 
institute  another  action,  possibly  in 
another  form,  if  he  would  have  the 
merits  of  his  claim  adjudicated.  Be 
ing  a  dilatory  plea  and  having  the 
effect  of  preventing  a  trial  on  the 
merits.  It  is  reasonable  and  Just  that 
he  should  interpose  It  and  be  required 
to  act  jpromptly  in  having  It  disposed 
of,  and  falling  to  do  so,  or  if  he  take 
any  steps  looking  to  a  trial  of  the 
cause  on  the  merits,  he  must-be  held 
to  have  waived  the  right  to  Insist 
upon  his  plea,  and  his  conditional  ap- 
pearance will  bet:ome  general."  Daley 
V.  Iselin,  212  Pa.  279.  ?86,  61  A  919. 

[b]  Motion  to  dismiss  for  failure 
of  evidence  waives  plea  in  abate- 
ment.' Hirsch  V.  Manhattan  R.  Co., 
84  App.  Div.  374,  82  NTS  754,  13 
NTAnnCas  158. 

S.  Stevens  v.  Lee,  70  Tex.  279.  8 
SW  40. 

10.  Ala. — Robertson  v.  Lea,  1  Stew 
141. 

111.— Brown  v.  Burnett,  10  III.  A. 
279 

Ind. — Wallace  v.  Furber,  62  Ind.  126. 

Iowa. — Saum  v.  Jones  County,  1 
Greene  165;  Starr  v.  Wilson.  1  Morr. 
438. 

Ky. — Foster  v.  Foster,  71  SW  624, 
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the  direction  or  with  the  consent  of  the  court/^  or 
by  submitting  to  the  hearing  of  another  issue," 
seeking  a  rule  for  costs/'  or  filing  a  motion  to 
dismiss  on  the  same  grounds  as  alleged  in  the  plea/^ 
And  an  express  stat^ent  in  a  plea  to  the  merits  that 
defendant  does  not  vaive  his  prior  plea  in  abate? 
ment  will  not  avail  to  avoid  the  waiver/''  unless  it 
is  otherwise  provided  by  statute.^"  But  the  benefit 
of  a  dilatory  plea  may  be  reserved  by  agreement." 
And  a  party  waives  nothing  by  merely  declaring 
himself  ready  at  the  call  of  the  calendar."  A  plea 
in  abatement  may  also  be  waived  by  obtaining  or 
a^rreeing  to  a  continuance  without  calling  the  &i~ 
tention  of  the  eonrt  to  the  plea,"  particularly  where 
the  continuance  is  far  the  pn^pose  of  trial  on  the 
merits.^  But  as  a  rule  there  is  no  such  waiver 
where  the  eontinuance  is  had  consent  or  without 
prejudice,"  or  ia  for  the  purpose  of  trying  the 
issues  raised  by  the  plea  in  abatement.^ 
Motion  in  arrest  of  jnd^ent.  Where  there  has 


been  a  trial  on  the  merits  and  a  judgment  without 
disposing  of  the  plea  in  abatement  a  motion  in 
arrest  of  the  judgment  constitutes  an  abandonment 
of  the  plea.^ 

Bemoval  to  federal  conrt  Where  the  defendant 
has  pleaded  in  abatement  in  the  state  court  and  has 
forthwith  removed  his  cause  to  the  federal  court  it 
seems  that  he  will  not  for  that  reason  be  considered 
tp  have  waived  the  matter  in  abatement.'* 

599]  2.  After  Orermling  of  Flea  or  Other 
Objection.  In  some  jurisdictions  it  is  held  that 
where  a  plea  or  other  objection  in  abate- 
ment is  overruled,  defendant  must  stand  by 
it  if  he  would  take  advantage  of  the  objec- 
tion, and*  he  waives  it  if  he  pleads  in  bar  or 
otherwise  appears  to  the  merits.^  In  other  juris- 
dictions, however,  this  role  is  not  recognize^  but 
defendant  may  sfive  his  exception  to  the  ruling  and 
plead  over  to  the  merits  without  waiver  of  the  obpee- 
tion.^    Bat  even  in  these  jurisdictions  he  waives 


La. — Carroll  t.  Baneker,  4S  La. 
Ann.  1078.  1194,  lO'S  187:  Robblns  v. 
Uartin,  43  La.  Ann.  488,  9  S  108; 
Boone  T.  Carroll.  36  La.  Ann.  281; 
Chaffe  V.  LndellBC.  S4  La.  Ann.  962; 
Tupery  Bdmondaon,  88  Ia.  Ann. 
1146;  Wdla  V.  Wella,  28  li*.  Ann. 
S24;  SUUman  t.  Mlila.  2S  La.  Ann. 
S06;  Cura  Portk  18  La.  Ann.  4S6; 
Gar  V.  Ardry,  14  La.  S88;  Kempe  v. 
Hunt,  4  La.  477.  _ 

Masa.— 0*LourhU&  v.  Bird,  128 
Mass.  600. 

Pa.— Daler  T.  laelln.  212  Pa.  279, 
61  A  919. 

Tenn. — Eller  v.  Blctiardaon,  89 
Tenn.  675,  15  SW  650;  Morgan  v.  Mc- 
Cartr,  3  Humphr.  146. 

Tex. — ^Aldiidffe  v.  Webb,  92  Tex.  122, 
46  SW  224:  Blum  v.  Strong,  71  Tex. 
S21,  6  SW  167:  Howard  v.  Brltton.  71 
Tex.  286,  9  SW  73;  Stevens  v.  Lee, 
70  Tex.  279.  8  SW  40;  Peveler  v. 
Pereler,  64  Tex.  B3;  Watson  v,  Mirlke, 
25  Tex.  Civ.  A.  527,  61  SW  538;  Weeka 
V.  Sunset  Brick,  etc..  Co.,  22  Tex.  Civ. 
A.  556,  66  SW  243;  Halbert  v.  San 
Baba  Springs  Land,  etc..  Assoc.,  (Civ. 
A)  84  SW  636;  Spencer  v.  James,  10 
Tex.  Civ.  A.  827.  31  SW  540.  43  SW 
556;  Maxwell  v.  Cisco  First  Nat. 
Bank.  (Civ.  A.)  24  SW  848;  Green  v. 
Brown,  (A.)  15  SW  87;  Turman  v. 
Robertson,  3  Tex.  A.  C!v.  Cas.  9  215. 

Va. — James  River,  etc.,  Ca  v.  Rob- 
inson. 16  Oratt.  (57  Va.)  434. 

W.  Va- — Maupin  v.  Scottish  "Union, 
etc..  Ins.  Co..  63  W.  Va.  567,  46  SB 
1003. 

IL  Hartford  F.  Ins.  Co.  v.  Shook. 
(Tex.  CSV.  A.3  86  SW  787.  Thus,  It 
has  been  halo,  under  a  rule  of  court 
reqalrlns  dilatory  plaas  to  be  dis- 
posed of  before  the  Issue  on  the  merits 
la  tried,  that  on  thp  refusal  of  the 
court  to  try  a  plea  In  abatement  until 
the.  whole  .case  Is  ready  for  trial 
defendant  doea  not  waive  his  objec- 
tion bv  failure  to  request  judgment 
thereon  until  after  a  jury  has  been 
Impaneled.  Hartford  Fire  Ins.  Co.  v. 
Shook,  (Tex.  Civ.  A.)  35  SW  737. 
See  also  State  v.  Woodvllle,  IS  Tex. 
Civ.  A.  217,  35  SW  861. 

CovtlBiianoa  br  oobmb*  w  wHthont 
pzvjadloa  see  Infra  'this  section  t«ct 
ana  note  21. 

13.  Wells  V.  Patton,  50  Kan.  732, 
9J  P  15;  Harrison  v.  Murphy,  106  Mo. 
A.  465,  80  SW  724;  Jolly  v.  Pryor,  12 
Tt-x.  Civ.  A.  149,  S3  SW  8S9. 

13.  Brown  v.  Reed,  (Tex.  Civ.  A.) 
s;  SW  73  (plea  of  privilege  to  be  sued 
in  county  of  residence). 

14-  Gromer  v.  Shiner,  4  Colo.  246: 
.«imonda  v.  Parker.  1  Mete.  (Mass.) 
W. 

15.  Sheppard  v.  Graves,  14  How. 
<r.  S.)  SOS.  14  L.  ed.  618. 

16L.  Eahn  V.  Sirathem  Bldr-.  etc., 
AaMie,  115  Oa.  459,  41  SB  648;  Cox 
T.  Potts,  67  Oa.  521. 

IT.   See  infra,  i  6O0. 

[1  C.  J.— 18] 


la  Falst  V.  'Third  Ave.  Co.,  13 
Misc.  240,  34  NYS  57. 

19.  Shuler  v.  American  Benev. 
Assoc..  132  Mo.  A.  123,  111  SW  618; 
Aldrldge  v.  Webb,  92  Tex.  122,  46  SW 
224;  Peveler  v.  Peveler.  54  Tex.  63: 
Weekes  v.  Sunaet  Bri<^  etc.  Co.,  22 
Tex.  (nv.  A.  666,  56  SW  243:  Atchi- 
son, eto.,_R.  Co.  V.  Rellly,  (Tex.  Civ.' 
A.)  80  SW  481. 

SO.  Hotohklss  T.  T^mpson,  Morr. 
(Iowa)  156;  Shuler  v.  American 
Benev.  Assoc.,  132  Mo.  A.  123.  Ill  SW 
618  (holding  that  where  defendant 
appears  In  the  circuit  court  and  flies 
his  answer  presenting  an  objection 
to  the  Jurisdiction  and  a  plea  to  the 
merits  he  waives  the  question  of  Ju- 
risdiction by  taking  depositions  and 
obtaining  a  continuance  on  the  mer- 
its). 

81.  Simpson  v.  B&at  Tennessee, 
etc,  R.  Co.,  89  Tenn.  304,  15  SW  735; 
Behrens  Drug  Co.  v.  Hamilton,  92 
Tex.  284,  48  SW  6  [aCT  (Civ.  A.)  45 
SW  622 J;  Aldrldge  v.  Webb,  92  Tex. 
122,  46  SW  224;  Dorroh  v.  McKay, 
(Tex.  CMv.  A.)  56  SW  611;  State  v. 
Woodvllle,  IS  Tex.  Civ.  A.  217,  85 
SW  861;  Mahoney  v.  Cope,  (Tex.  Civ. 
A.)  27  SW  157  (holding  that  the  fact 
that  after  the  filing  of  a  plea  to  the 
venue  in  a  Justice's  court  the  case 
was  continued  by  consent  was  not 
ground  for  striking  out  such  plea 
when  again  made  on  appeal);  Howeth 
V.  Clark,  4  Tex.  A.  CW.  Cas.  B  314, 
19  SW  433. 

ra]  Under  the  ««xm  statntes  and 
rtue  of  court  a  continuance,  although 
by  consent,  beyond  the  term  at  which 
It  Is  required  that  the  plea  shall  be 
heard  operates' as  a  waiver  when  the 
continuance  is  not  had  with  the 
knowledge  and  consent  of  the  court. 
Aldrldge  v.  Webb,  92  Tex.  122,  46 
SW  224;  Peveler  v.  Peveler,  54  Tex. 
53;  Turman  v.  Robertson,  8  Tex.  A. 
Civ.  C!aB.  I  216.  It  la  otherwise, 
however,  where  the  cause  Is  contin- 
ued with  the  knowledge  and  consent 
of  the  court.  Behrens  Drug  Co.  v. 
Hamilton,  92  Tex.  284.  48  8W  5;  Dor- 
roh V.  McKay,  (Civ.  A.)  66  SW  611. 

rb]  Bnbseiinent  oontlnnaiioas>— 
And  where  a  continuance  Is  granted 
by  the  court  under  such  circum- 
stances, with  the  express  provision 
that  the  continuance  shall  be  with- 
out prejudice  tO'  the  pleas  of  defend- 
ant, the  fact  that  In  granting  subse- 
quent continuances  the  court  does 
not  expressly  make  this  provision  Is 
not  sufUcfent  to  constitute  the  later 
continuance  a  waiver  of  the  plea.  Dor- 
roh V.  McKay.  (Tex.  Civ.  A.)  56  SW 
611. 

.  92.  Behrens  Drug  Co.  v.  Ranrilton, 
92  Tex.  284,  48  SW  5  taff  (Civ.  A.) 
45  SW  622];  Howeth  v.  Clark,  4  Tex. 
A.  Civ.  Cas.  S  314.  19  SW  433. 
Where  the  order  of  continuance  ex- 
pressly provides  that  the  plea  shall 


not  be  prejudiced  a  plea  of  privilege 
is  not  waived  by  continuance  of  the 
case  that  an  issue  raised  by  the  plea 
may  be  tried  by  a  Jury  on  the  trial 
to  the  merita.  Leahy  v.  Ortls,  88  Tex. 
Civ.  A.  314.  86  SW  824. 
>  sa.  DavlB  V.  Dickson.  2  Stew.  (Ala.) 
870;  Hawkins  v.  Hughes,  87  N.  d  115. 

M.  Wertheln  v.  Continental  XL. 
etc..  Co..  11  Fed.  689,  20  Blatchf.  508. 
See  also  Kauffman  v.  Kennedy.  25 
Fed.  786. 

S6.  Conn. — ^ProBser  v:  Chapman, 
29  Conn.  515. 

Iowa.  ~  HotcSiklss  v.  Thompson, 
Morr.  156. 

Mich.  — Frohllch  v.  Independent 
Glass  Co..  144  Mich.  278,  107  NW  889; 
Steel  V.  Clinton  Cir.  Judge,  133  Mich. 
695,  96  NW  993. 

Miss. — Memphis,  etc,  R.  Co.  v. 
Glover,  78  Miss.  467.  29  S.  89. 

N.  M.— Ross  V.  Berry,  124  P  842. 
343  [cit  Cyc];  Curran  v.  W.  W.  Ken- 
dall Boot,  etc,  Co.,  8  N.  M.  417,  45 
P  1120. 

Tenn. — ^Union  County  v.  Knox 
County,  90  Tenn.  641,  18  SW  254; 
Simpson  V.  Bast  Tennessee,  etc.,  R. 
Co.,  89  Tenn.  304,  15  SW  735;  Wilson 
V.  Scruggs.  7  Lea  635.  Contra  under 
present  statute  see  following  note. 

ae.  U.  S. — Harkness  v.  Hyde,  98 
U.  S.  476,  25  L.  ed.  237;  Nazro  v. 
Cragln,  17  P.  Cas.  No.  10,062,  3  Dill. 
474. 

Cal. — Arroyo  Ditch,  eta,  Co.  V.  Loa 
Angeles  County  Super.  Ct.,  92  Cal. 
47.  28  P  54,  27  AmSR  91.. 

III. — Grand  Lodge,  etc.  v.  Cramer, 
164  ni.  9,  46  NB  165  [alT  60  III.  A. 
2121;  Wilson  v.  Nettleton,  12  111.  63; 
Weld  V.  Hubbard.  11  111.  673;  Dela- 
hay  V.  Clement,  4  111.  201  [overr  3  HI. 
5751  ;  Galveston  City  R.  Co.  v.  Hook, 
40  111.  A.  547:  Union  Mut.  Aec.  Assoc 
v.  Kiel,  88  III.  A.  414. 

Ky. — Bmmons  v.  Lexington,  etc.. 
County  Min.  Co.,  112  Ky.  91,  6B  SW 
593,  23  KyL  144$. 

Mass. — Ames  v.  Wlnsor,  19  Pick. 
247;  Rathbone  v.  Rathbone.  4  Pick. 
89;  Cleveland  v.  Welsh,  4  Mass.  591. 

Mo. — Norvell  v.  Porter,  62  Mo.  309; 
Ellis  v.  Lamme,  42  Mo.  153:  Jordan 
v.  Chicago,  etc,  R.  Co.,  105  MO.  A. 
446,  79  SW  11H6. 

Oh. — ^Baltimore^  etc,  R.  Co.  Col- 
llna,  11  Oh.  Cir.  Doc.  884. 

Tenn. — Thach  v.  Continental  Trav- 
elers' Mut.  Aec.  Assoc,  114  Tenn.  271, 
87  SW  2R5  (under  statute). 

Tex. — ^Dorroh  V.  McKay,  (Civ.  A.) 
56  SW  611. 

Wash. — Knotf  v.  Puget  Sound  Co- 
op. Colony,  1  Wash.  St.  57,  24  P  27. 

W,  Va. — Fisher  v.  Crowley,  57  W, 
Va.  812,  50  SB  422;  Quesenberry  v. 
People's  Bldg.,  etc.,  Assoc..  44  W.  Va. 
512,  30  SE  73;  Delaplain  v.  Arm- 
strong, 21  W.  Va.  211. 

[a]  Xa  eQiil^  the  rule  apj>ears  to 
be  otherwise.  Railway  Pp^s-.  etc., 
Mut.  Aid,  etc.,  Assoc^^  Ro'ainson.  38 


Digitized  by 


Google 


274  [IC.J.] 


ABATEMENT  AND  REVIVAL 


[§g  599-601 


all  grounds  of  abatement  other  than  those  on  which 
his  plea  in  abatement  or  motion  was  based,'^  and 
he  waives  the  benefit  of  his  plea  if  he  pleads  over 
in  bar  voluntarily  and  without  saving  an  excep- 
tion" 

[$  600]   H.  Eifect  of  Stipulation  or  Asreement.'^ 

The  parties  may,  by  agreement  between  them,  stip- 
ulate as  to  the  time  and  order  of  pleading  in  abate- 
ment, and  a  reasonable  stipulation  in  this  regard 
will  not  be  interfered  with  by  the  court.*"  And 
effect  will  be  given  to  a  stipulation  or  agreement 
that  defendant,  by  going  to  trial  on  the  merits,  or 
by  obtaining  or  consenting  to  a  continuance,  etc., 
shall  not  waive  a  plea  in  abatement ,  previously 
filed."^  But  such  a  stipulation  of  course  does  not 
apply  to  acts  not  covered  by  it."  On  the  other 
hand,  where  defendant,  in  consideration  of  an  ex- 
tension of  time  within  which  be  may  plead  or 
answer,  stipulates  to  plead  or  answer  to  the  merits, 
be  is  precluded  from  interposing  a  plea  in  abate- 
ment.*" And  a  stipulation  that  defendant  shall 
plead  at  the  present  term  and  the  eause  stand  for 
trial  at  the  succeeding  term,  and  that  all  errors  are 
waived,  constitutes  a  waiver  of  his  right  to  plead  in 


abatement."  A  stipulation  to  abide  the  decision 
.  in  one  of  several  suits  is  a  waiver  of  the  right  to 
plead  the  pendency  of  snoh  prior  suits  in  abate- 
ment." 

601]  I.  Snccessive  Pleas  or  Other  Objec- 
tions.  As  a  rule  successive  pleas  os  other  objections 
to  the  jurisdiction  or  'in  abatement  of  the  same  gen- 
eral character  and  setting  out  matter  existing  at 
the  time  of  filing  the  first  plea  or  other  objection 
will  not  be  entertained,'*  unless  the  matter  in  the 
later  plea  has  arisen  after  the  first,''  oi^  it  seems, 
unless  the  nleas  are  of  difCerent  degree.*'  Bat  the 
court  has  a  discretion  in  the  meLtter;*"  and  an  order 
rejecting  a  plea  is  not  final  in  such  sense  as  to  pre- 
vent the  court  from  allowing  the  same  plea  to  be  filed 
at  a  subsequent  term.**-  So  it  has  been  held  that 
where  a  demurrer  to  a  plea  in  abatement  has  been 
sustained  for  the  reason  that  the  plea  was  not 
pleaded  with  suffloient  formality,  defendant  may 
again  be  permitted  to  plead  the  same  matter  in 
abatement.*^  And  the  fact  that  defendant  has 
once  pleaded  in  abatement  does  not  niecessarily  pre- 
vent him  from  again  pleading  in  abatement  aft«r 
an  amended  declaration  or  complaint  has  been 


111.  A.  Ill  [air  147  HI.  138.  86  NE 

168]. 

[b]  In.  JnsUofi  court. — Defendant 
In  an  action  In  a  Justice's  court,  by 

?>le&ding  to  the  merits  after  his  ob- 
ection  in  abateRi«nt  has  been  over- 
ruled,  does  not  waive  his  right  to 
urge  the  objection  on  appeal  to  the 
county  court.  Dorroh  v.  McKay, 
(Tex.  Civ.  A.)  66  SW  Gil;  Knoll  v. 
Puget  Sound  Co-op,  Colony,  1  Wash. 
67,  24  P  27.  And  see  Wilson  v.'Net- 
tleton,  12  ni.  61. 

[c]  m  attaoluiMnt  aotloii«i  where 
defendant    seasonably    interposes  a 

Elea  In  abatement  and  It  is  overruled 
y  the  trial  court  and  an  exception 
Is  reserved  by  defendant,  he  does 
not,  by  subsequently  pleading  to  the 
meritiL  waive  the  objection  bo  aa  to 
make  It  unavailable  on  appeal.  Nor- 
vell  V.  Porter,  62  Mo.  309;  Ellla  v. 
Iiamme,  42  Mo.  163. 

87.  Rice  V.  Peteet,  S6  Tax.  E«8,  1 
SW  657. 

S8.  Cook  V.  Steuben  County  Bank, 
1  Or«ane  (Iowa)  447-  Ft.  Worth,  etc.. 
R.  Co.  T.  Harlan,  <Tex.  Civ.  A.)  62 
SW  971. 

St.  See  generally  Stlptilations  [36 
Cyo  12SS  et  seq]. 

30.  Comstock  v.  Meek,  7  Ala.  628; 
Cleveland  V.  Chandler,  3  Stew.  (Ala.) 
489;  Rogers  v.  O'Mary,  95  Tenn.  514, 
32  SW  4G2;  Stephens  v.  Gilbert,  1 
Tenn.  Cas.  663:  Trawlck  v.  Martin 
Brown  Co.,  74  Tex.  632,  12  8W  216; 
and  other  caaes  In  followlns  note. 

31.  Ala. — Cleveland  v.  Chandler, 
3  Stew.  489. 

Ky. — Emmona  t.  Lexington,  'etc., 
Mln.  Co.,  113  Ky.  91,  <S  SW  698.  23 
Kyli  1445. 

La. — Murray  v.  Spencer,  46  X^a. 
Ann.  452,  16  S  25;  Macon  v.  Wlllson, 
9  La.  Ann.  178. 

Mich. — Sallee  v.  Ireland,  9  Mich. 
154  (holding  that  where  defendant 
Interposed  a  plea  In  abatement,  and 
the  magistrate  before  whom  the  ac- 
tion was  pending  desired  to  take  time 
for  the  consideration  of  the  motion, 
and  plaintiff  stipulated  to  aubmlt  the 
motion  without  argument  If  defend- 
ant would  plead  to  the  complaint, 
defendant,  by  complying  with  the 
stipulation,  did  not  waive  his  pica 
in  abatement). 

Tex. — Bennett  v.  Stratton,  26  Tex. 
Civ.  A.  510,  61  SW  949. 

[a]  An  agreemeiit  la  Implied  that 
defendant  may  file  a  plea  in  abate- 
ment after  pleading  In  bar,  where 
plaintiff  flies  a  replication  to  a  plea 
In  abatement  so  pleaded.  Cleveland 
V.  Chandler.  3  Stew.  (Ala.)  489. 

aa.  Atchison,  etc.,  K.  Ca  v.  BelllT. 


(Tex.  Civ.  A.)  80  SW  491  (where  it 
was  held  that,  where  a  cause  is  con- 
tinued under  a  stipulation  that  the 
continuance  shall  not  be  prejudicial 
to  plaintffTs  objection  that  the  action 
was  not  brought  In  the  proper  county, 
and  is  subsequently  continued  several 
times  by  consent  out  without  refer- 
ence to  the  stipulation,  defendant 
will  be  deemed  to  have  waived  the 
stipulation  ). 

[a]  Agz«Mn«t  as  to  defenses  in 
bar  0BI7. — An  agreement  between  the 
parties  that  defendant  shall  be  per- 
mitted to  have  all  competent  de- 
fenses under  a  general  denial  does 
not  authorize  him  to  avail  himself 
of  the  matter  in  abatement  which 
has  not  been  pleaded  or  which  has 
been  Joined  with  the  matter  in  bar. 
as  such  agreement  refers  to  such 
defenses  cmly  as  are  competent  in 
bar  of  the  action.  Moore  t.  Harmon, 
148  Ind.  666.  41  Nfi  SB9. 

S8.   Mormn  v.  Corlles,  81  HI.  72. 

94.   Ward  v.  Crenshaw,   4  Terg. 

{Tenn.)  197.  See  also  Shaw  T.  Bowen. 
Overt.  (Tenn.)  249. 
86.     Sutton    First    Nat.    Bank  v: 
GroBshans,  61  Nehr.  676.  86  NW  642. 

86.  Ala. — ^Houck  v.  Scott,  8  Port. 
169. 

Ark.— Denning  v.  Kelly,  9  Ark.  435. 

III. — Martin  v.  Chicago,  etc,  R.  Co., 
220.  111.  97,  77  NB  86:  6rand  Lodge 
B.  L.  P.  V.  Cramer,  164  111.  9,  45  NE 
185  l&rt  60  111.  A.  212J;  Union  Nat, 
Bank  v.  Centerville  First  Nat.  Bank, 
90  111.  66;  Cook  v.  Yarwood,  41  111. 
115;  Holloway  v.  Freeman,  22  111.  197. 

Ky. — (Salnes  v.  Conn,  t  Dana  2Sl. 

La. — ^McAlplne  v.  Jones,  18  La.  Ann. 
409. 

Me. — Cassldy  v.  Holbrook,  81  Me. 
589,  18  A  290. 

Miss.— Jam  es  v.  Dowell,  1 5  Ikllss. 
333:  Pharls  v.  Conner,  11  Miss.  87. 

N.  J.— Coxe  v.  HIgbee,  11  N.  J.  L. 
395. 

Pa. — Wltmer  v.  Schlatter,  IB  Serg. 
ft  R.  150. 

S.  C. — Mltchum  V.  Droae,  45  S.  C.  L. 
196. 

See  Tynberg  v,  Cohen,  76  Tex.  409, 
18  SW  316,  (where  It  was  held  that 
a  plea  in  abatement  tried  before  a 
former  appeal,  althouKh  submitted  with 
the  merits,  Is  not  subject  to  be  again 
tried,  although  on  the  former  appeal 
the  Judgment  was  reversed  on  a  ground 
not  afTectlng  the  decision  on  the  plea 
In  abatement).  And  see  Pt.  Worth, 
etc..  R.  Co.  V.  Harlan,  (Tex.  Clv.  A;) 
62  SW  971. 

[al  Plea  aftsr  BOtloa. — Thus  it 
has  been  held  that  after  a  motion 
to  dismiss  has  been  overruled  a  plea 
in  abatement  or  to  the  jurisdiction 


on  the  same  ground  will  not  be  en- 
tertained. Martin  v.  Chicago,  etc, 
R.  Co..  220  111.  97,  77  NB  86;  Union 
Nat.  Bank  v.  Centerville  Nat.  Bank, 
90  111.  66;  Holloway  v.  Freeman,  22 
III.  197. 

[b]  SnbseqnMit  siotloii^(l)  And 

after  a  plea  In  abatement  has  been 
disposed  of,  a  motion  based  on  8ut>' 
stantially  the  same  grounds  will  not 
be  entertained.  Grand  Lodge  B.  L  F. 
V.  Cramer,  164  111.  9,  45  NK  165  [aff 
60  111.  A.  212];  Cassldy  v.  Holbrook. 
81  Me.  589,  18  A  290.  (2)  But  It  has 
been  held  that  where  defendant  has 
Interposed  a  plea  In  abatement  and 
subsequently  oy  motion  seeks  to  dis- 
miss the  action  on  the  same  grounds 
as  those  alleged  In  his  plea  in  abate- 
ment, he  will  be  deemed  to  have 
waived  his  plea  and  elected '  to  take 
the  objection  to  the  Jurisdiction  by 
motion.  Oomer  Shiner.  4  Colo.  246. 
And  see  Simonda  v.  Parker,  1  Mete. 
(Mass.)  60S.  See  supra  |  696. 

[c]  Plsas  of  nonjoinder  of  parties. 
— Where  defendants  have  once  abated 
the  suit  by  pleading  the  nonjoinder 
of  other  Joint  contractors,  a  similar 
plea  cannot  thereafter  be<  Interposed, 
although  offered  by  defendants  who 
were  not  parties  at  the  time  of  the 
first  abatement  of  the  action.  Wltmer 
V.  Schlatter,  IB  Serg.  A  R.  (Pa.)  ISn. 

fd]  Attaohmeat. — But  It  has  been 
d  that  a  plea  In  abatement  to  an 
attachment  writ  will  not  preclude  de- 
fendant from  afterward  moving  to 
dismiss  the  suit  because  the  declara- 
tion was  not  filed  in  apt  time.  Stod- 
dard T.  Miller,  29  HI.  %iU 

ST.  Mltohnm  v.  Drose,  46  S.  C.  L. 
198. 

38.  Mltchum  V.  Drose,  45  S.  C.  L. 
196  (as  for  example  where  defendant 
pleads  to  the  writ  after  his  plea  to 
the  person  of  plaintiff  has  been  over- 
ruled). 

39.  DoKier  Lumber  Co.  v.  Smlth- 
Isburg  Lumber  Co.,  146  Ala.  817.  30 
S  714  (holding  that  where,  in  an 
action  against  a  foreign  corporation 
on  a  cause  of  action  arising  In  an- 
other state,  the  court  overruled  a 
motion  to  set  aside  the  service  be- 
cause the  person  served  was  not  an 
officer  or  agent  of  the  corporation, 
and  because  the  cause  of  action  arose 
out  of  the  state,  but  thereafter 
granted  a  motion  to  set  aside  a  Judg- 
ment by  default,  it  was  not  an  abune 
of  the  trial  court's  discretion  to  per- 
mit defendant  to  file  a  plea  In  abate- 
moot  based  on  the  same  grounds). 

40.  Ames  V.  Stockert,  47  W.  Va. 
109.  34  SE  821. 

41.  Anderson  v.  Ronntree,  1  Plm. 
(Wis.)  116. 
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filed  in  the  action,^  He  has  the  right  to  plead  in 
abatement  to  the  eame  process  as  often  as  plaiatifi 
amends.^ 

li  602]  J.  Hearing  and  Determination"—!.  Time 
of  Hearing  and  Determination.  Eegularly,  in  some 
states  by  express  statute,  issues  on  pleas  to  the  ju- 
risdiction or  in  abatement  or  other  objections  in 
abatement 'should  be  tried  and  disposed  of  at  the 
first  term  and  before  the  issues  on  the  merits^  even 
when  matters  in  bar  and  matters  in  abatement  may 
be  and  are  interposed  at  the  same  time.*"  Conse- 
queotly  it  is  error  for  the  court  to  fail  to  dispose 
of  the  plea  in  its  proper  order  if  defendant  has  urged 
its  disposition  in  the  proper  time  and  manner.*"  And 
in  some  jurisdictions  the  role  is  that  a  plea  in 
abatem«it  must  be  disposed  of  before  pleading  to, 
the  merits/^  or  before  framing  the  issues  on  the 


merits.*'  In  some  states,  however,  where  matter  in 
abatement  and  in  bar  may  be  pleaded  at  the  same 
time,  it  is  held  that  the  court  has  a  discretion  as  to 
whether  the  issues  shall  be  tried  separately  or  not.** 
This  is  by  express  statutory  provision  in  at'  least 
one  state.^  And  by  consent  or  acquiescence  a  party 
may  waive  his  right  to  have  pleas  in  abatement  and 
in  bar  tried  and  submitted  separately."^  It  has 
also  been  held  that  the  trial  of  issues  on  the  merits, 
first  in  an  attachment  action,  where  defejidant  has 
pleaded  in  abatement  and  in  bar,  is  not  of  itself 
reversible  error." 

[$  603]  2.  Bnrden  of  Proof.  Upon  a  plea  to  the 
jurisdietion  or  in  abatement,  as  in  the  ease  of 
other  affirmative  pleas,  the  burden  of  proof  is,  as  a 
general  rule,  on  defendant,  and  this  even  though  the 
plea  is  verified."^    In   certain  exceptional  cases, 


43:  Donaldson  v.  Hasen,  7  P.  Cas. 
Na  3.984.  Hempst  423  (holding  that 
vb«re  defendant  demurs  to  a  dec- 
laration for  want  of  jurisdiction,  and 
the  demurrer  is  sustained  and  the 
declaration  amended,  he  may  plead  in 
abalement  to  the  amended  declara- 
tion facts  showing  want  of  jurtsdlo- 
tlon  or  may  traverse  the  facts 
alleged  br  plaintiff  to  show  Jurisdic- 
tion); Hills  V.  Bishop,  Kirby  (Conn.) 
4. 

n«a  after  am— dmsnt  of  doolaxa- 
tlon  or  complatnt  see  supra  §  590. 

43.  lUIls  V.  Bishop,  Kifby  (Conn.) 

44,  See  ccnetallr  Pleadlnr  [81  Cyc 
IK]. 

Trial  of  Isvu  lalMd  1v  V>*a  of 
■aottor  nit  pwifltng  see  supra  B  163 
et  seq. 

^Mnun*  or  AMUden  oa  rtoa  ta 
atetanuMt  see  Judnnents  [it  Cyc 
TT3];  Pleadinr  [Sl  Cyo  1871. 

40.  U.  8. — Fremont  v.  Merced  Hin. 
Co..  9  F.  Cas.  NOb  S,09e,  McAll.  267. 
And  see  Wittemoro  v.  Maloomson.  28 
Fed.  SOS. 

Ala. — Robertson  v.  Lea,  1  Stew.  141. 
Alaska.— Mliott  v.  Knsek,  2  Alaska 

587. 

Cal.— Small  v.  Gwinn,  <  Cal.  447. 

Ga. — Padroea  v.  High,  122  Qa.  264, 
50  SB  97:  Parker  v.  Brady.  5C  Oa.  872; 
Jemlgan  v.  Carter,  51  Ga.  282;  Brooks 
V.  Columbus  Water  Lot  Co.,  7  Ga. 
101:  Drake  v.  Lewis,  (A.)  79  SE  167; 
Kirby  v.  Johnson  County  Sav.  Bank, 
12  Ga.  A.  157,  76  986. 

111. — White  v.  Thompson,  1  111.  72. 

Ind. — Cannien  v.  Cornell,  148  Ind. 
83,  17  NE  216;  Smith  v.  Pedigo.  145 
Ind  361,  33  NB  777,  44  NE  368.  19 
LRA  433.  32  LRA  838;  Moore  v.  Har- 
mon. 142  Ind.  5&6.  41  HE  599:  State 
T.  Ruhlman.  Ill  IniJ.  17,  11  NE  793; 
DiFlgglns  V.  Clark.  94  tnd.  49,  48  AmR 
3  40:  Wallace  v.  Furber,  62  Tnd.  126. 

Iowa. — Saum  v.  Jones  County,  1 
Greene  165;   Starr  v.  Wilson,  Morr. 

Kan. — ^Wells  T.  Patton,  60  Kan.  722, 

n  p  15. 

Ky. — Hlgdon  v.  Wayne  County  Se- 
curity Co.,  154  Ky.  337,  157  SW  708. 

La. — Carroll  v.  Bancker,  43  La,  Ann. 
1175.  1194,  10  S  187:  Robblns  V.  Mar- 
tin. 43  La.  Ann.  488,  9  8  108:  Boone 
T.  Carroll.  SS  La.  Ann.  281;  ChafTe  v. 
Ludellng,  34  La.  Ann.  962:  Floumoy 
T.  Floumoy,  29  La.  Ann.  737:  Wells 
T  Wella,  23  La.  Ann.  224;  Sllliman  v. 
Mills,  SS  I4U  Ann.  SOS;  Care  v.  P<nle, 
19  La.  Ann.  456;  Oay  v.  Ardry,  14  La. 
Zii:  Kempe  V.  Hunt,  4  La.  477. 

Md- — Tyler  v.  Murray,  57  Md.  418. 

Hiss. — Calhoun  v.  Grimes,  25  Miss. 
47. 

Mo. — Coombs,  etc.,  Commn.  Co.  v. 
Block,  130  Mo.  668.  32  SW  1139;  Bo- 
land  V.  Ross.  120  Mo.  208,  25  SW  624. 

Pa-— Daley  v.  laelln,  212  Pa.  279, 
n  A  919;  Heatly  v.  Mussi,  2  Browne 
175:  Hummel  v.  Meyers,  26  WklyNC 
1*9.  See  also  Stoever  v.  Qlonlnger.  6 
Berg;  &  R.  63  (where  It  was  held  that 
00  tbe  ramcmu  of  a  isuse  to  a  eoun- 
ty  created  from  portions  of  adjoin- 


ing counties  it  Is  error  for  the  court 
to  which  the  cause  Is  removed  to 
disregard  a  plea  in  abatement  alleg- 
ing the  absence  of  those  facts  which 
alone  could  authorize  a  removal,  and 
to  decide  in  favor  of  Its  own  jurisdic- 
tion without  submitting  the  Issue  of 
fact  raised  by  the  plea  to  the  Jury). 

Porto  Rico. — Agrltfola  v.  Arvelo,  7 
Porto  Rico  651. 

Tenn.— Enier  v.  Richardson,  89 
Tenn.  676,  16  SW  650;  Price  v. 
Bescher,  12  Helsk.  872;  Robb  v. 
Parker,  4  Helsk.  56;  Standard  Candy 
Co.  V.  Com  Products  Refining  Co.,  2 
Tenn.  Civ.  A.  608. 

Tex. — Blum  v.  Strong,  71  Tex.  821, 
6  SW  167:  Howard  v.  Britton,  71  Tex. 
286,  9  SW  73:  Compton  v.  Western 
Stage  Co.,  25  Tex.  Suppl.  67;  Robert- 
son T.  Bphraim,  18  Tex.  IIS:  Dorroh 
V.  McKay,  (Civ.  A.). 66  SW  611;  Max- 
well V.  Cisco  Virst  Nat.  Bank,  (Civ. 
A.)  24  SW  848:  Jolly  v.  Pryor,  12 
Tex.  Civ.  A.  149,  SS  8W  889.  ^ 

W.  Va. — Manpin  v.  Scottish  Union, 
etc.,  Ins.  Co..  69  W.  Va.  557.  46  SE 
IOCS:  Delaplaln  v.  Armstrong,  21  W. 
Va.  ill. 

Wis.— Jones  V.  Foster,  67  Wis.  296. 
30  NW  697:  Brown  CNiiaty  v.  Van 
Stralen.  45  Wis.  675.  ~ 

[a]  Dlstribntlou  of  funds  pandlnff 
determination. — ^Whlle  pleas  in  abate- 
ment In  attachment  suits  are  unde- 
termined, a  distribution  of  the  funds 
among  the  attaching  creditors  should 
not  be  made.  Boland  v.  Ross.  120  Mo. 
208.  25  SW  624. 

[b]  Vveservatton  of  status  aao^— 
The  court  will  direct  an  argument  of 
a  plea  to  the  Jurisdiction  to  be  made 
forthwith,  and  Intermediately  direct 
a  temporary  Injunction  to  Issue  to 
keep  the  parties  In  statu  quo  until 
the  plea  is  disposed  of.  Fremont  v. 
Merced  MIn.  Co.,  9  F.  Cas.  Ko.  5.096. 
McAIl.  267. 

46.  Coates  v.  McCamm,  2  Browne 
(Pa.)  178:  McCaniey  v.  McCamp,  1 
Ashm.  (Pa.)  4;  Jolly  v,  Pryor,  12  Tex. 
Civ.  A.  149,  38  SW  889:  Brown  Coun- 
ty v.  Van  Stralen,  46  Wis.  874,  1  NW 
106. 

47.  U.  8— Hewitt  T.  Story,  29  Fed. 
158. 

Alaska. — Elliott  v.  Kuzek,  2  Alaska 
687. 

HI.— Brown  V.  Burnett,  16  III.  A. 

279. 

L-a. — Tupery  v.  EdmimdsOn,  SS  La. 
Ann.  1146. 

R.  I. — Gardner  v.  James.  S  R.  I.  2SB. 

Tenn.  —  Morgan  v.  MeCarty,  S 
Humphr.  146. 

Tex. — ^Halbert  v.  Ban  Saba  Springs 
Land,  etc.  Assoc.,  (Civ.  A.)  84  SW 
636. 

Va. — James  River,  etc..  Co.  v.  Rob- 
inson. 16  Gratt.  (57  Va.)  434. 

Wis.- Martin  v.  State,  79  Wis.  165, 
48  NW  119. 

48:  Midland  R.  Co.  v.  Stevenson, 
6  Ind.  A.  207,  33  NE  254. 

49.  Draper  V.  Springport,  16  Fed. 
S28.  21  Blatchf.  240  (New  York); 
Oardner  v.  ClariE.  21  K.  T.  S»9;  Daw- 
ley  T.  Brown.  9  Hun  (N.  7.)  461; 


Lite  V.  Overton,  12  Heisk.  (Tenn.) 
675;  Tynburg  v.  Cohen.  67  Tex.  220. 

2  SW  734  (holding  that  it  rested  In 

Judicial  discretion  to  permit  a  plea 
n  abatement,  which  was .  to  be  de- 
termined after  hearing  evidence  in 
support  thereof,  to  be  tried  as  a  sepa- 
rate Issue  and  before  a  trial  upon  the 
merits):  Robertson  v.  Ephralm,  IS 
Tfix.  118  (holding  that  where  the  is- 
sue on  the  plea  In  abatement  does 
not  appear  to  the  court  to  be  Impor- 
tant, all  the  evidence  on  both  Issues 
may  be  given  to  the  Jury,  who  can  find 
separate  verdicts,  If  that  be  deemed 
of  neoesslty  or  importanea).  See  also 
Hobson  V.  Whittemore.  IS  La.  422; 
Hosea  v.  Miles,  IS  La.  107. 

Ca]  Separate  flndlags— Where  It 
Is  auowea  defendant  by  the  practice 
to  plead  several  pleas,  and  hence  the 
rule  that  pleading  to  the  merits 
waives  pleas  in  abatement  does  not 

grevall,  the  Jury,  where  the  case  Is 
rled  before  them,  should  be  In- 
structed to  And  separately  on  the 
Issues  In  abatement  and  in  bar.  Gard- 
ner V.  Clark,  21  N.  Y.  399. 

50.  B.  O.  Painter  Fertilizer  Co.  v. 
DuPont.  54  Fla.  288,  46  S  607. 

61.    Padrosa  v.  High,  122  Ga.  264, 

60  SE  97;  Brown  County  v.  Van 
Stralen,  45  Wis.  675. 

[a]  Where  defendant  dU  not  ask 
that  Us  plea  In  abatement  be  dl»- 
posed  of  by  tlie  lower  oourt,  he  can- 
not take  advantage  of  it  on  appeal. 
Hlgdon  V.  Wayne  County  Security 
Co.,  154  Ky.  337,  157  SW  708. 

S3.  Coombs,  etc.,  Commn.  Co.  V. 
Block,  180  Mo.  668,  32  SW  1139. 

B3.    U.  S. — De  Sobry  v.  Nicholson, 

3  Wall.  420,  18  L.  ed.  263;  Sheppard 
V.  Graves,  14  How.  512.  14  L.  ed.  621; 
Sharon  v.  Hill,  26  Fed.  722,  10  Sawy. 
686;  Gilmer  v.  Grand  Rapids,  16  Fed. 
708;  Fowler  v.  Byrd,  »  Cas.  No.  4 
999a.  Hempst.  2li 

^„Ala-— Howell  v.  Howell.  171  Ala. 
502,  54  S  601. 

Ga^I^ron  V.  Roohs,  120  Ga.  1060, 
48  SB  484;  Oliver  V.  Wilson.  29  Ga. 

642. 

La. — Buckner  v.  Bealrd,  82  La.  Ann. 
226:  Cure  v.  Porte,  18  La.  Ann.  456. 
N.  H.— Jewett  v.  Davis,  6  N.  H. 

K.  Y. — Hirsh  v.  Manhattan  R.  Co., 
84  App.  DlT.  S74.  8S  NYS  754,  IS 
NYAnnC&w  168. 

N.  D.— Stoekwell  v.  Halgh,  186  NW 
764. 

Oh. — Davenport  v.  James,  1  Oh. 
Dea  (Reprint)  18.  1  WestLJ  160 
(holding   that   where   a  defendant 

fileads  in  abatement  a  misnomer,  al- 
eging  that  he  was  baptized  and  had 
always  been  known  by  another  name, 
and  issue  Is  taken  on  the  question  of 
baptism,  proof  that  he  has  always 
been  known  by  another  name  will 
not  sustain  the  plea). 

Okl. — Boyce  v.  Augusta  Camp  No. 
7429,  14  Okl.  842.  78  P  S22. 
Pa.— Daley  v.  Iselln,  212  Pa.  279. 

61  A  919. 

Tex. — Oraves  v.  Bonham  First  Nat. 
Bank,  77  T«x.  666,  1^-BW  163:  Hurt 
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however,   the  burden   has   been  held  'to  be  'on 

plaintiff." 

604]  3.  Issues  Determinable.  The  merits  of 
plaintiff  *s  case  are  not  the  subject  of  inquiry  on  the 
trial  of  a  plea  in  abatement,  the  only  issue  de- 
terminable being  the  matter  of  abatement.'^ 


[$  605]  4.  Province  of  Court  and  Jiuy.  An 
issue  of  law  raised  by  a  plea  or  other  objection  to 
the  jurisdiction  or  in  abatement  is  of  course  triable 
to  the  court."  An  issue  of  fact  raised  by  sacb  a 
plea  may  be  submitted  to  the  jury^  bnt  is  triable  to 
the  court  if  the  parties  so  agree. 


ABATOR.  At  common  law,  the  stranger  who 
■without  right  enters  and  takes  possession  of 
the  freehold  of  a  person  who  dies  seized  cif  an 
inlieritanee,  and  before  the  heir  or  devisee  can  en- 
ter.* 

ABBAYANOE.   See  Abeyance. 
'ABBREVIATIONS.    [$  1]   A.  Defined.  Short 
conventional  expressions  employed  as  substitutes 
for  names,  phrases,  dates,  and  the  like,  fpr  the 

V.  Kanady,  33  Tex.  720;  Robertson  v. 
Ephraim,  18  Tex.  118;  Mangum  v. 
Lrfine  City  KIce  Milling  Co..  (Civ.  A.) 
95  SW  605;  Gulf,  etc..  R.  Co,  v.  Wed- 
dinpton,  31  Tex.  Civ.  A.  236,  71  SW 
780;  Hopson  v,  Caswell,  13  Tex.  Civ. 
A.  452,  3S  SW  313;  Kuteman  v.  Page, 
8  Tex.  A.  ClT.  Cas.  I  164. 

See  HUler  r.  Qeorge,  80  S.  C.  626,  9 
8B  C5». 


saving  of  space,  d:c.,^  including  all  conventional  ex- 
pressions or  arbitrary  s^s  that  have  passed  into 
common  use,  sach,  for  example,  as  punetuation 
marks,  the  Arabic  numerals,  and  other  mathematical 
signs,  and  similar  signs  used  by  merchants." 

1^2]  B.  Kinds— 1.  Contractions  and  Initial  Let- 
ters. The  largest  class  of  abbreviations  is  formed 
by  the  contraction  o£  a  word  or  words,  either  by 
the  omission  of  letters  or  of  syllables/  or  merely  by 


See  grenerally  Evidence  [IS  Cyc 
»S8,  929]. 

"All  dUatory  pleas  must  be  sup- 
ported br  affldavit,  but  yet,  whenever 
one  Is  put  In  which  takes  the  afflrma- 
ttve  oi  an  Issue,  the  pleader  also 
takes  the  burthen  of  proof.  The  plea 
of  a  misnomer  of  the  defendant,  for 
Instance,  must  not  only  deny  the 
name  imputed'  to  him,  but  must  also 
state  the  name  which  belongs  to 
him;  and  having  stated  It,  he  has 
the  burthen  of  proving  It,  although  he 
has  previously  sworn  to  It.  So  the 
plea  of  nonresldence  In  the  county 
where  the  suit  is  brought  must  not 
only  deny  the  defendant's  residence  In 
that  county,  but  also  set  forth  his 
residence  In  another  county.  He  muet 
swear  to  this  plea,  and  yet,  after  hav- 
ing sworn  to  It,  he  must  take  the 
Jjurthen  of  proving  it.  The  oath  is  only 
a  prerequisite  of  presenting  the  issue, 
as  It  Is  In  the  plea  of  non  est  fac- 
tum, hut  the  Issue  being  once  pre- 
sented, the  general  rule  of  proof  must 
prevail  In  all  cases  where  the  stat- 
ute has  made  no  exception,  and  he 
who  holds  the  affirmative  of  the  Issue, 
assumes  also  the  burthen  of  proof." 
Oliver  v.  Wilson,  29  Qa.  642,  646. 

Bnxdsn  of  proof  of  anothsr  suit 
psadlar  see  supra  fi  162. 

[a]  Turlsdiotlos  over  th*  person 
and  venae. — <1)  Where  defendant  is 
alleged  to  be  a  resident  of  the  county 
where  the  suit  is  brought,  and  pleads 
in  abatement  that  he  does  not  reside 
In  that  county,  but  In  another,  the 
burden  of  proof  Is  on  defendant.  Rob- 
ertson v.  Ephraim,  18  Tex.  118.  .(2) 
To  sustain  a  plea  Ifi  abatement  on 
the  ground  of  privilege  to  be  sued  in 
the  county  of  his  residence  defendant 
must  show  that  his  place  of  residence 
was  known  to  plaintiff  when  suit  was 
filed.  Hopson  v.  Caswell,  13  Tex.  Civ. 
A.  492,  36  SW  312. 

[bl  OMmmmaattp. — Where  the  dec- 
laration allecea  such  dtisenship  of 
IMirtles  aa  gives  the  court  jurisdic- 
tion, and  defendant  asserts  want  of 

Jurisdiction  by  plea  In  abatement, 
he  burden  Is  on  him  to  show  that  the 
residence  of  parties  Is  such  as  to 
defeat  the  jurisdiction.  Gilmer  v. 
Orand  Rapids,  16  Fed.  708. 

[c]  ironjomder. —  (1)  On  a  plea 
that  a  joint  promisor  is  not  joined 
with  deiTendant  In  the  writ,  the  bur- 
den of  proof  rests  on  defendant. 
Jewett  V.  Davis.  6  N.  H.  518.  (2) 
Where  an  account,  consisting  of 
various  items,  was  filed  as  a  cause 
of  action  against  A  before  a  justice 
of  the  peace;  and  it  was  pleaded  in 
abatement  that  the  promises,  if  any, 
were  made  jointly  with  B,  proof  that 
one  of  the  articles  was  on  the  Joint 
account  of  defendant  and  B  sustained 


the  plea.  Vanslyke  v.  Gilmore,  6 
Blackf.  (Ind.)  511.  <3)  To  support  a 
plea  in  abatement  for  not  naming  all 
the  Joint  promisors,  it  Is  not  neces- 
sary for  defendant  to  prove  that 
plaintiff  knew  he  was  dealing  with  a 
copartnership.  Norwood  v.  Sutton,  18 
P.  Cas.  No.  10,865,  1  Cranch  C.  C.  327. 

54.  Hawkins  v.  Albright,  70  III. 
87;  Jaycox  y.  Wing,  66  111.  182  (In 
both,  burden  of  proving  grounds  of 
attachmsnt  on  plaintiff  imder  a  plea 
In  abatement  traversing  the  grounds 
alleged) :  Davis  v.  MmUt.  4  Oreene 
(Xowa)  92  (holding  that  ^ere  plaln- 
titrs  right  to  an  office  is  put  in  Issue 
by  a  plea  in  abatement,  plaintiff  must 
prove  himself  such  de  Jure  as  well 
as  de  facto) ;  Rosenthal  v.  Rosenthal, 
161  Mich.  493,  115  NW  729  ^holding 
that  where  Jurisdiction  of  nonresi- 
dent defendants  in  trespass  on  the 
case  is  sought  to  he  acquired  under 
Pub.  Acts  [19011  p  364  No.  225,  by 
suing  them  Jointly  with  a  defendant 
residing  in  the  county  of  the  forum, 
and  jurisdiction  of  the  nonresidents 
is  challenged  by  a  plea  in  abatement, 
it  is  incumbent  on  plaintiff  to  show 
a  joint  liability). 

66.  Qulnn  v.  Monona  County,  140 
Iowa  105iill7  NW  1100;  Tyler  v. 
Murray,  W  Md.  418;  Chouteau  v. 
Broughton,  100  Mo.  406,  13  SW  877; 
Sauerwein  v.  Renard  Champagne  Co., 
68  Mo.  A.  29. 

56.  Harmon  v.  McRae,  91  Ala.  401, 
8  S,548;  Dickinson  v.  Noland.  7  Ark. 
25  (holding  that  issues  to  pleas  In 
abatement  for  variance  between  the 
writ  and  declaration  should  be  de- 
termined by  the  court  upon  an  in- 
spection of  the  record  and  should 
not  be  submitted  to  the  jury);  Gou- 
henant  v.  Anderson,  20  Tex.  469  (hold- 
ing that  the  Issue  whether  or  not 
plaintiff  has  not  sought  Improperly 
to  bring  the  cause  within  the  cog- 
nizance of  the  district  court  is  tri- 
able by  the  court  without  the  Jury). 

[a]  Vher*  nissd  bjr  motlmi  for 
mm  pTOS^— Where  the  question  of 
Jurisdiction  over  the  person  is  pre- 
sented by  a  motion  for  a  non  pros, 
the  Inquiry  is  made  before  the  court 
without  the  Intervention  of  a  iitry. 
Tyler  v.  Murray,  67  Md.  418;  Olttings 
V.  State,  38  Md.  468. 

6T.  Ala.— Harmon  v.  Mcllae,  81 
Ala.  401,  8  8  648. 

Iowa. — HeCormlck  v.  Blossom,  40 
Iowa  266 ;  Bnders  v.  Beck,  18  Iowa  86. 

Md.— Tyler  v.  Murray,  67  Md.  418; 
Anderson  v.  Oarrett,  8  Oil!  120. 

Pa. — Stoever  v.  Olonlnger,  8  Serg. 
&  R.  83. 

Tex. — Robertson  v.  Sphraim,  18 
Tex.  118. 

Another  rait peaOlnr  see  supra  1 166. 
1.    Brown  v.   Burdick,   26   Oh.  St 
260.  268. 

[a]    "trader  onr  statute  he  may 

properly  be  denominated  'an  occupier 
without   color   of   title,' "     Brown  v. 
Burdlck.  26  Oh.  St.  260,  269. 
a.    Abbott  L.  D. 

ra]    A  narrower  deflnltloa  Is :  "A 

shortened  form  of  a  word,  obtained 
by  the  omission  of  one  or  more  letters 
or  syllables  from  the  middle  or  Mid 


6f  the  word."  Bouvler  L.  D.  Thia 
definition,  however,  is  too  narrow  lo 
embrace  figures,  numerals,  and  Ro- 
man letters  (see  infra  |  8)  or  char- 
acters, signs,  and  symbols  (see  ln(r« 

[b]'  "Th*  objoot  of  wxltlav  b 
BMrelr  to  eapxMM  tho  thooffht  w  Ibp 
tentlon  of  the  wrltsri  and  this  may 
be  as  effectually  done  by  abbreviations 
of  words  or  other  conventional  signs, 
If  commonly  used  and  generally  recog- 
nized, as  by  words  fully  written  or 
spoken.  Such  abtweviatlons  form, 
indeed,  part  of  language,  and  do  not 
differ  essentially  in  their  nature  from 
words,  which,  like  them,  are  them- 
selves merely  signs  of  thoughts."  Per 
Smith,  C,  in  In  re  Lakemeyer,  135  CaL 

28,  29,  66  P  961,  87  AmSR  96. 

3.  In  re  Lakemeyer,  136  Cal.  28, 

29.  66  P  961,  87  AmSR  96. 

"Kven  many  of  the  characters, 
figures,  signs,  symbols,  marks,  points, 
and  abbreviations  we  have  mentioned 
are  by  immemorial  usage  Just  as  much 
a  part  of  the  English  language  as 
the  letters  of  the  alphabet  themselves; 
and  Just  as  much  a  part  of  the  Eng- 
lish language  as  the  words  formed 
by  combinations  of  these  letters."  Per 
Valentine,  J.,  In  Hunt  v.  Smith,  9 
Kan.   137.  164.  ' 

[a]  '1*  IB  better  that  in  wrttluR 
instruments  all  words  be  written  in 
full."  Malton  v.  State,  89  Tex.  A. 
627,    629,   16   SW  428. 

4.  nages  V.  Brake,  126  Mich.  64. 
66,  83  NW  1039,  84  AmSR  566  ;  Prowd 
V.  Stlllard,  4  C.  A  P.  61.  19  ECL  402, 

[al  BUlpsts. — "Scarcely  auythlnR 
Is  more  common  In  written  composi- 
tion than  what  is  termed  In  grammar 
an  'ellipsis,'  and  yet  It  Is  seldom  that 
an  ellipsis  would  Invalidate  an  Instru- 
ment. The  language  Is  just  as  good 
English,  and  Just  as  valid  in  law,  as 
a  rule,  with  the  ellipsis  as  with  every 
word  and  phrase  written  out  In  full." 
Per  Valentine,  J.,  in  Hunt  v.  Smith. 
9  Kan.  187,  163. 

[b]  XUnstrmtions. — Acc.  for  accord 
or  accordant  see  1  Cyc  349  text  and 
note  1. 

Acct.  ^for  account  sea  Heaton  v. 
Atnley,  108  Iowa  112.  113,  78  NW 
798  ;  Ogden  v.  Astor,  8  N.  Y.  Super. 
811.  338. 

Ads.  for  ad  sectam  see  Bowen  v. 
Wilcox,  etc..  Sewing  Mach.  Co.,  86 
111.  11,  18. 

Ad«n.  for  ad  sectam  see  1  Cyc  938 
text  and  note  11. 

Alt.  for  alter  see  2  Cyc  186. 

Am.  for  amended,  for  amendment, 
or  for  American  see  1  AABG^c  (2a 
ed)  103. 

An.  or  Ann.  or  Anon,  for  anonymous 

see  Black  L.  D. 

Ann.  for  annual,  or  for  Queen  Anne 
see  1  A&EEnc  (2d  ed)  104. 

Arg.  for  arguendo  see  3  Cyc  811. 

Ats.  for  at  suit  of  see  1  Cyc  888 
text  and  note  11. 

Br.  for  branch  see  Miller  v.  Powers, 
16  Ind.  410,  411. 

Can.   for  canceled   see  Number»rer 

V.  S.,  156  Fed.  721,  727,  84  CCA  377. 

Ca.  resp.  for  capias  ad  respondendum 
Boe  Black  Ii. 
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Ca.  sa.  for  capias  ad  satisfaciendum 
see  •  Cyc  S47. 

Cf.  for  coDferre  compare  see  .6 
Cj-c  846. 

CItz.  for  dtlzena  see  Locke  v.  Mer- 
ctiaats'  Kat.  Bank.  66  Xnd.  353,  364. 

Con.  for  contra,  or  for  conversation 
«ee  8  Cyc  B4S. 

Coiit.  for  contra  see  8  Cyc  1144. 

Cr.  for  chromium,  tor  credit,  for 
criminal,  lor  crown  (mq  11  Cyc  1186), 
or  for  creditor  (see  Jaqua  v.  Shewalter, 
10  Ind.  A.  2S4.  S6.  173.  17  N£: 
1072,  1073). 

Crim.  con.  for  criminal  conversation 
cee  Gibson  v.  Cincinnati  Enquirer,  10 
F.  Cas.  No.  5,392,  2  Fllpp.  121,  125. 

CL  for  cent  or  cents  (see  Llnck  v. 
Utchfleld.  141  III.  469,  481,  81  HE  m; 
Jackson  v.  CummlneB,  15  III.  449,  454 ; 
Hunt  V.  Smltb,  9  Kan.  137.  168),  or 
for  court  (sea  1  AASEIne  (2d  «d) 
117). 

Cxa.  for  cents  see  Unck  v.  Utch-; 
Held,  141  I1L  469,  481,  31  HE  123; 
Jackson  v.  Cummings,  15  III.  449,  454  ; 
Hont  V.  Smith,  9  Kan.  187,  168 ;  Power 
V.  Bowdle,  3  N.  D.  107,  114,  64  NW 
4«4,  44   AmSR  511,   21   LRA  328. 

Dat  for  datimi.  or  for  data  see  13 
Ore  269. 

De  bonis  ntm  for  de  bonis  non  ad- 
ministratis— of  sooda  not  admliUstered 
BM  Oodfrer  Norrta,  Str.  84.  88  Re- 
print 367. 

Dem.  for  demise  see  Black  L.  D. 

DIv.  for  division  see  West  ChlcaBo 
St.  R.  Co.  T.  Pec.,  156  111.  299,  804,  40 
NE  699. 

Dols.  for  dollars  see  Power  v. 
Bowdle.  3  N.  D  107.  114,  64  NW  404, 
44  AmSR  611.  21  LRA  S2S ;  Short  v. 
Elate.  (Tex.  Cr.  A.)  29  SW  1072.  1073. 

Dora,  proc  for  domus  procerum — 
the  house  of  -lords  see  Black  L.  D. 

Dr.  for  debtor  see  Jaqua  v.  Shewal- 
ter. 10  Ind.  A.  284,  86  NE  178,  37  NE 
1672.  1071.  ,  ^ 

Eq.  for  egolty  we  1  AAEIEtac  (Sa  ea) 
121. 

Et  al  for  et  alll.  et  alius,  et  allum, 
or  et  alios — and  another,  or  and  others 
EM  1  AAEEinc  (2d  ed)  121;  16  Cyc 
SIS. 

Etc.  for  et  cetera — and  so  forth  see 
Hunt  Smith.  8  Kan.  137.  188;  16 
Cyc  SI 5. 

Et  seq.  for  et  sequentla^-and  the 
firilDWine  see  It  Cyc  817. 

Et  ux.  for  et  uxor — and  wife  see 
Blad^  L.  D.  , 

Ex.  for  exblblt  see  Dngan  Trialer, 
69  iQd.  66S.  SE5. 

Ex  dcm.  for  ex  demlsslone — on  the 
demise  see  17  Cyv  874. 

Ex.  Rr.  for  exempli  gratia — ^for  the 
parpose  of  example  see  18  Cyc  1368- 

Ex  p.  for  ex  parte— on  behalf  of 
see  18  Cyc  1600. 

Ex  rel.  for  ex  relatione — upon  rela- 
tion or  Information  see  Black  L.  t>. 

FT.  fa.  for  fieri  facias — that  you 
caupe  to  be  made  see  19  C^c  627. 

Frm.  for-from  see  Blakeley  v.  Bestor, 
11  in.  708.  715. 

Hab.  corp.  for  habeas  fK)rpas  see 
I  AAEEmc  (2d  ed)  126.  ^  ' 

Hab.  fa.  poas.  for  habere  facias 
iyt"5essIonem — that  you  cause  to  have 
[o=:<i<>sslon  see  1  AAEBnc  (2d  ed)  126; 
!1  Cvc  364.  .  . 

Hab.  fa,  sela  for  Siabere  focias 
fvlslnam — that  70U  cause  to  have  «l>in 
1  AAEEno  (2d  ed)  126;  21  Cyc 

^4. 

Hand,  for  hundred  see  Qlenn  v. 
Porter.  72  Ind.  626.  627. 

lb.  or  ibd.  for  ibidem — In  the  same 
T^lace  M  Black  U  D. ;  SI  Cyc  17S1. 

Id.  tor  Idem — the  same  see  31  Cyc 
1722.  „  - 

TUB.  cy.  for  mtnois  cnrrsncr  see  Hul- 
Mt  7.  carver.  S7  BaTb.  (N.  Y.)  83. 

In&  for  tnanraDce  see  1  AAEEnc 
m  ed)  1S8.  ^  ^ 

Tat  for  Interest  «ee  Baeirlo  t. 
Pa1mtJ«,  155  C!al.  797,808.  108  P  318; 
Bclford  Beatty,  146  IlL  414,  418, 
14  NE  254.  ^     ^  „  ^ 

L.  FT.  for  law  IVendi  see  Black 
L  D. 


L.   Lat.   for  law  Latin  see  Black 

L.  D. 

Uem.  for  member,  or  for  memoran- 
dum or  memoranda  see  27  Cyc  469. 

Mm.  or  Ms.  or  Mas.  for  manuscripts 
see  1  A&EEnc  (2d  ed)   189,  140. 

Mod.  for  models  see  Ooblet  v. 
Beechey,  2  Rubs.  &  M.  624,  626,  11 
EngCh  62^  39  R«>rlnt  682  [rev  8  81m. 
24,  «  miCh  84,  67  Reprint  910]. 

Narr.  for  narratlo — narrative  see  38 
Cyc  278. 

Nol.  pros,  for  ttoHe  prosequi — ^wiU 
not  prosecute  see  Com.  v.  Casey,  12 
Allen  (Mass.)  214,  218;  S9  Gyo  1052. 

Non  cul.  for  non  culiMtbllls — ^not 
guilty  see  Black  L.  D. 

Non  pros,  for  non  prosequitur — he 
does  not  prosecute  see  Black  L.  D. 

Oleo.  for  oleomargarine,  or  for 
oleostearine  see  N.  K.  Fairbank  Co. 
V.  Central  Lard  Co..  64  Fed.  133,  134, 

Pd.  for  paid  see  Ankeny  v.  Altu-lRht. 
20  Pa.  167,  168. 

Pe.  cen.  for  per  cent  see  Gramer  v. 
Joder.  65  III.  314,  316. 

Pol.  for  polish  see  Pages  v.  Brake, 
126  Mich.  64,  65,  88  NW  1039,  84 
AmSR  656. 

Qa  cl.  fr.  for  quare  clansum  fregit 
-^wherefore  he  broke  the  close  see  1 
AAEBpc  (2d  ed)  147. 

Re.  fa.  lo.  for  recordari  facias 
loquelam— ithat  you  cause  the  plaint  to 
be  recorded  see  Black  It.  D. 

ReL  for  relinquished  see  Nnmherger 
V.  U.  a.  168  Fed.  TSl.  737.  84  CCA 
877. 

Sc.  for  scilicet — that  is  to  Bay,  to- 
wit  see  Black  L.  D. 

Scl.  fa.  for  scire  facias — that  you 
cause  to  know  see  SS  Cyc  1146. 

Sec.  leg.  for  secundum  legem — ac- 
cording to  law  see  Black  L.  D.  (2d 
ed). 

Sec.  reg.  fof  secundum  regulam — 
according  to  rule  se^  Black  V.  D. 
(2d  ed). 

Suff.  for  sufUcient  see  Kimball  v. 
Davis,  19  Me.  810,  813.  , 

Supt.  for  superintoident  see  South 
Missouri  Land  Co.  v.  Jeffries.  40  Uo. 
A.  360,  361. 

Thou,  for  thousand  se^  Klce  v. 
Buchanan,  1  Oh.  Dec.  (R^nlnt)  50. 
1  WestLJ  895.  . 

Tx.  for  tax  see  Jackson  Cum- 
mlDgs,  15  ni.  449.  464 ;  Hunt  v.  Smith, 
9  Kan.  187,  168. 

VI.  for  valuation  see  Jackson  v. 
Cummlnga  16  HI.  449.  464;  Hunt  v. 
Smith.  9  Kan.  187.  163. 

Vs.  for  versus— against  see.  Black 
L.  D. 

5.    ta]  mutraUoBs.— A.  for  ad- 

versus — against  or  for  al. — another 
or  others  (see  ante  p  1  |  2),  for 
anonymous  (see  Black  L.  D.>,  or  for 
at.  (see  Belford  v.  Beatty,  146  111. 
414.  418,  84  NE  264). 

C.  for  cent  or  cents  see  LInck  v. 
Litchfield.  141  111.  469,  481.  81  NE 
123 ;  Jackdon  v,  C^mmings,  16  111. 
449,  464  ;■  Hunt  v.  Smith.  9  Kan.  137, 
153. 

C.  a.  v.  for  curia  advlsarl  vult — 
the  court  will  be  advised  see  Black 
L.  D. 

C  c.  for  cepl  corpus  (see  Black  L, 
D. ;  6  Cyc  727),  for  dvfl  cases,  for 
criminal  cases,  or  for  crown  cases  (see 
Black  L.  D.). 

C.  I.  for  civn  law  or  for  common 
law  see  7  Cyc  180. 

C.  1.  p.  for  common  law  procedure 
see  7  Cyc  267. 

C.  I.  r.  p.  for  car-load  of  rust-proof 
see  Wilson  v.  Coleman,  81  Ga.  297, 
298.  6  S^  693. 

C.  0.  for  care  of  see  7  Cyc  265.  " 

Co.  for  company  see  TCelth  v. 
Sturges,  61  Til.  142,  143. 

C.  O,  D.  for  collect  on  delivery  see 
U.  S.  Express  Co.  v.  Keefer,  69  Tnd. 
268,  267 :  McNlchol  v.  Pacific  Express 
Co..  12  Mo.  A.  401,  407  ;  Collenfler  v. 
DInsmore,  66  N.  Y.  200,  206^  14  AmR 
224:  6  Cyc  476:  7  Cyc  368^ 

Com.  for  company  gee  ZCeltb  v. 
Sturges,  61  HI.  142,  148. 

C.  t.  a.  for  cnm  testamaito  uuexo 
— with  win  annexed  see  Black  L.  D. 


D.  for  deed  (see  Converse  v.  Wead, 
142  III.  182,  187,  31  NE  314),  for 
defendant  (see  Rood  v.  Bloomfield 
School  Dist.  No.  7,  1  Dougl.  (Mich.) 
602,  603),  for  demlsslone — demise,  for 
dialogue,  for  dictum,  for  dlgestum — 
digest,  for  digesta — digests,  for  dis- 
trict, or  for  doctor  (See  12  Cyc  1192). 

I>.  b.  a  for  de  bene  esse — ^pro- 
vlfiibcally  see  18  C:yo  366. 

D.  b.  n.  for  de  bonis  non— of  goods 
not  administered  see  18  Cyc  266. 

D.  a  b.  for  debit  sans  breve,  or 
for  debltum  sine  brevi — debt  without 
writ  see  Black  L.  D. 

E.  for  Easter,  for  eastern,  for 
ecclesiastical,  for  Edward,  for  Eng- 
lish, for  equity,  or  for  exchequer  see 
14  Cyc  1129, 

E.  g.  for  exempU  gratia — for  the 
sake  of  an  example  see  14  Cyc  1231. 

F.  for  farmers  (see  Comstock  v. 
Savage,  27  Conn.  184r-  190),  or  for 
French  (see  19  Cyc  106). 

F,  c  for  final  certificate  see  Num-i 
berger  v.  U.  S..  166  Fed.  721,  727. 
84  CCA  877. 

F.  o.  b.  for  free  on  board  see  Shef- 
field Furnace  Co.  v.  Hull  Coal,  etc., 
Co.,  101  Ala.  446.  481,  14  S  672; 
SUberman  v.  Clark,  96  N.  Y.  622. 
524;  Vosrt  v.  Schlenebeck,  182  Wis. 
491..  499.  100  NW  820,  106  AmSR 
989.  67  LRA  758,  2  AnnCas  814;  18 
Cyc  1082. 

H.  for  house  see  Parker  v.  Elisabeth, 
39  N.  J.  L.  689.  692 :  Alden  Newark;, 
36  N.  J.  L.  288,  389. 

H.  e.  for  homestead  entry  see  Nam- 
berger  v.  U.  a,  168  F^ii  721,  737, 
84  CCA  377. 

I.  e.  for  id  est— that  fti  see  21  Cyc 
1724. 

L.  for  law.  for  liber— book,  or  for 
lord  (see  24  Cyc  808),  or  for  lot  (see 
State  V.  Newark.  38  K.  J.  Z4.  388, 

289) 

L.  C.  for  leading  cases,  or  for  lord 
chancellor  see  1  AftEEnc  (2d  ed)  131. 

L.  S.  for  loco  slgllli — the  place  -.of 
the  seal  see  Barnes  v.  Walker,  116 
Ga.  108,  41  SE  243;  Smith  v.  Butler. 
26  N.  H.  621,  534;  McLaughlin  v. 
Braddy,  88  a  C.  488.  487,  41  8E  683. 
90  AmSR  681. 

M.  for  master,  or  for  middle  (see 
25  Cyc  1660),  for  Michaelmas  (see  26 
Cyc  1660),  for  mill  or  mills,  In  money 
(see  U.  S.  V.  Hardyman,  18  Pet.  (U. 
a)  176,  179,  10  Ij.  ed.  118 :  Jackson 
V.  Cummings,  16  HI.  449.  464;  Hunt 
V.  Smith,  9  Kan.  187,  163)  :  or  for 
minister  (see  Erwtn  v.  English,  61 
Conn.  602,  607,  23  A  763). 

N.  A.  for  non  allocatur— It  is  not 
allowed  see  29  Cyc  269, 

N.  b.  for  nota  bene — mark  wett  (see 
29  Cyc  375).  or  for  nulla  bona — no 
goods   (see  Black  L.  D,). 

N.  D.  for  no  date,  or  for  northern 
district  see  29  Cyc  876. 

N.  e.  L  for  non  est  inventus — he  Is 
not  found  see  29  Cyc  661. 

N.  1.  for  non  liquet— It  IS  not  clear 
see  Black  L,  D. 

N.  P,  for  neither  party  see  Curtis 
V.  Egan,  63  N.  H.  511,  518. 

P.  for  page,  or  for  Paschalls  (Easter 
Term )  ( see  29  C^c  1661 ),  or  for 
plaintiff  (see  Rood  v.  Bloomfield 
School  Dlgt.vNa  7,  1  Dou^  (Mich.) 
502.  508). 

P.  a.  for  per  annum — yearly  pee 
Belford  v.  Beatty.  14B  111.  414,  418.  .34 
NE  264.  The  letters  p.  a.  standing 
Isolated  and  alone  may,  perhaps,  have 
little  slKniflcance.  but  when  used  In 
connection  with  other  characters  its 
meaning  cannot  be  misapprehended. 
For  example  It  means  "per  annum"  In 
"Int.  a  6  %  p.  a."  Belford  v.  Beatty, 
146  HI.  414,  418,  34  NE  864, 

P.  h.  V.  for  pro  hac  vice — ^fbr  this 
turn  see  30  Cyc  1638. 

Q.  c.  f.  for  quare  clausum  fregtt — 
wherefore  he  broke  the  close  see  32 
Cyc  127B. 

Q.  e.  n.  for  quare  executlonem  non — 
wherefore  execution  rfhould]  not  [be 
Issued]  see  82  Cyc  1278. 

Q.  L  for  qui  tarn — who  as  well  see 
32  Cye  1376. 
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or  other  officers,'  abbreviations  for  christian  names 
of  persons/  abbreviations  of  prefixes^  and  suffixes' 
to  surnames  of  persons,  abbreviations  o£  names  of 


.courts,"  abbreviations  of  names  of  law  reports 
and  other  publications.^^  abbreviations  of  names 
of  places  and  localities,"  and  of  direetioiui  and  de- 


Q.  V.  for  quod  vide — whldb  see  S2 
Cyc  1468. 

R.  for  regina— queen,  or  lor  rex — 
kins  Me  SI  Cyc  1468. 

R.  li.  D.  for  retail  llqwB'  dealers 
see  Bute  v.  Nlppert,  7^  JSma.  871, 
S74.  86  P  478. 

8.  for  aectlpn  or  statute  (see  S4 
Cyc  18S4),  or  for  sbltllnv  <Me  Cooper 
v.  &nlth,  16  East  lOS,  104,  104  Re- 
print 788). 

a  C.  for  same  case  (see  Rapalje  A 
Lh  Ij.  D.  XXXII),  or  for  select  cases 
(see  Black  U  D.). 

S.   d.   B.   for  soldier's  declaratory 
statement   see   Numberger   v  U. 
1B6  Fed.  721,  727.  84  CCA  377. 

S.  f.  for  acir«  facias — that  you 
cause  to  know  see  36  Cyc  1450. 

5.  p.  for  same  point,  or  for  same 
principle  see  Black  L.  D. 

T.  for  tempore — in  the  time  of,  for 
term,  for  territory,  for  title,  or  for 
Trinity  see  Black  L.  D. 

U.  for  united  see  Lewis  v.  Few,  6 
Johns.  (N.  T.)  1,  17. 

V.  for  verb,  or  volume,  for  Victoria 
(see  Black  L-  D.).  for  versus — against 
(see  Bowen  v.  Wilcox,  etc..  Sewing 
Mach.  Co.,  Sft  III.  11,  12),  for  vide — 
see,  or  for  voce — ^by  voice  (see  Black 
Jj.    D.).  • 

v.  e.  for  venditioni  exponas — that 
you  expose  to  sate  see  Black  L.  D. 

V.  K.  for  verbl  gratia— for  the  sake 
of  example  see  Black  L.  T). 

W.  for  western,  or  for  Westminster 
see  Black  L.  D. 

6.  [a]  XBiurtrationi. — Adm'r  for 
administrator  see  Moseley  v.  Mastln,  37 
Ala.   216.  221. 

Admx.  for  administratrix  see  1 
A&EEnc  (2d  ed)  103. 

A,  Q.  for  attorney-general  see  1 
A*EEnc    (2d   ed)  102. 

A.  J.  for  associate  judge,  or  for 
associate  justice  «ee  23  Cyc  872. 

Atty.-Oen.  for  attorney-general  see 
1  AftEBoc   (8d  ed)  106. 

B.  B.  for  baron  of  the  court  of 
exchequer  see  Black  L.  D, 

Cash,  for  caKhter  see  Nave  v.  Had- 
ley,  74  Ind.  166,  187.  , 

C.  B.  for  rfilef  baron  see  Black 
Ij.  d. 

C  C  Itor  ehlcf  commlsBloner  (see 
Black  L.  D.>,  or  for  circuit  court  (see 
Buell  V.  State,  72  Ind.  B28,  B24). 

C.  J.  for  chief  judge,  or  for  chief 
justice  see  23  Cyc  872,   ,  ^  , 

■  C.  P.  C.  C  for  clerk  of  Porter  cir- 
cuit court  see  Buell  v.  States  72  Ind. 
623.  624.  . 

D.  J.  for  district  judge  Black 
I*  I>. 

D.  S.  for  deputy  sheriff  see  Black 

Bxr.  for  executor  see  I  AAEEnc 
(2d  ed)  121.  ^ 
F.  J.  for  first  Judge  see  28  Cyc  872. 
J.  for  judge  or  for  justice  see  28 

^  51  for  judge  advocate  see  S8  Cyc 

J.  C.  P.  for  judge  of  tha  common 
pleas  or  for  Justice  of  the  common 
pleas  see  28  Cyc  872. 

JJ.  for  Judges  jor  for  Justices  see  28 

J.^for  Junior  judm  see  28  Cyc  872. 

J.  K  B.  for  Justice  of  the  klnre 
bench  see  28  C^c  872. 

J.  P.  for  Justice  of  the  peace  see 
Livingston  v.  Kettelle.  0  III.  116  119. 
41  Amn  168;  Shattuck  v..  Peo..  B  111. 
447,  481  ;  Hawkins  v.  State,  1S8  Tnd. 
030,  682.  86  NE  419 :  Com.  v.  MelUng, 
14  Gray  (Mass.)  388  :  Scurtder  v. 
Bcudder.  10  N.  .T.  L.  840,  844.  flee 
also  Miller  v.  Miller,  43  8.  C.  806, 
810.  21  SE  264.  ^  ^ 

J.  Q.  B.  for  Justice  of  the  ciueen's 
bench  see  22  Cyc  872.  _ 

J.  V.  B.  for  Justice  of  the  upper 
bench  see  »  Cyc  872. 

L.  C.  for  lord  chancellor  see  Black 
Ifc  D. 

R.  C  for  lord  high  cbancenor 
see  1  AABEno  fSd  ed)  ISl. 


'    L.  J.  for  law  judge  see  23  Cyc  372. 

M.  R.  for  master  of  the  rolls  see 
Black  U  D. 

■  N,  P.  for  notary  public  see  Rowley 
V.  Berrlan.  12  111.  198,  199. 

P.  for  president  see  Orlffln  v,  "En- 
kine,  181  Iowa  444.  448,  109  NW  18, 
9  AnnCas  1198. 

P.  J.  for  president  Judge  or  presi- 
dent Justice,  or  for  presiding  judge 
or  presiding  Justice  see  28  Cye  272; 
80  Cyc  1683. 

P.  M.  for  postmaster  see  81  Cyc  892. 

Pres.  for  president  see  GriOm  v. 
Erakine.  131  Iowa  444,  448,  108  MW 
18.  9  AnnCaa  1198. 

Q.  C.  for  queen's  counsel  see  88  Cyc 
1276. 

SupL  for  superintendent  see  South 
MisHouri  Land  Co,  v.  Jeffries,  40  Mo, 

A.  360.  361. 

v.  C.  for  vice-chancellor  see  Black 
U  C 

7.  Contraotloaa  for  christian  names 
of  persons  see  Names  [29  Cyc  269]. 

Initials  for  christian  names  of  per- 
sons see  Names  [29  Cyc  269]. 

[a]  niatratfOMap— Ben  for  B^- 
Jamm  see  Burton  v.  State.  75  lad. 
477,  478. 

Car.  for  Carolus — Charles  see  Rap- 
alje ft  U  L.  a  XL 

Christy  for  (Christopher  see  Weaver 
V.  McKlhenon,  18  Mo.  89,  90. 

C.  R.  for  Carolina  Reglna — Queen 
Caroline.*  for  Carolus  Rex — King 
Charles,  or  for  Custos  Rotulorura — 
Keeper  of  the  Rolls  see  11  Cyc  1186. 

H.  for  King  Henry  see  1  AftEEnc 
(2d    ed)  124. 

Hen.  for  Henry  (see  Peo.  v.  Fergu- 
son, 8  Cow.  (N.  T.)  102,  1071,  or 
for  King  Henry  (see  1  AftEEnc  (2d 
ed)  127). 

Jac.  for  Jacobus — James  see  Black 
L.  D. 

Jas.  for  James  see  Robblns  v.  Gov- 
ernor. 6  AlSL  889,  841  ;  Stephen  V. 
State.   11  Ga.  226,  241. 

M  for  Mary  (see  26  Cyc  1660),  or 
for  Queen  Mary  (see  1  AAEEUic  (8d 
ed)  136). 

R.  for  King  Richard  see  1  AAS&nc 
(2d'ed)  147. 

Th.   for   Thomas   see  StudstUI 
State,  7  Ga  2,  16 :  Ogden  v.  Gibbons, 
6  N.  J.  L.  612.  626. 

Thos.  for  Thomas  see  atodstlll  v. 
State,  7  Oa.  3,  16 :  Ogden  v,  Qlbbons, 
6  N.  J.  U  612,  626. 

W.  for  William  see  Black  lb  D. 

8.  [a]  niaateatlo—.— Dr.  for 
doctor  see  Black  L.  D. 

Mr.  for  mister  see  Names  [29  Cyc 
2671. 

Mrs.  for  mistress  see  Schmidt  v. 
Thomas,  82  HI.  A.  109,  112;  Kames 
[29  Cyc  267]. 

9.  [a]  xnnatrattoas^D.  C.  X«  for 
doctor  of  civil  law  see  Black  L.  I>. 

Jr.  for  junior  see  Namea  [29  Cyc 
2671. 

LU  B.  for  bachelor  of  laws  see 
Black  L.  D. 

LL.  J>.  for  doctor  of  laws  Bee  Black 
L.  T>. 

LL.  M.  for  master  of  laws  see  Black 
L.  D. 

M.  D.  for  doctor  of  medicine  see 
Townsbend  v.  Gray.  62  Vt.  378,  876, 
19  A  636.  8  LRA  112. 

Sr.  fbr  senior  see  Names  [29  Cyc 

267]. 

10.  [a]  Illustrations. — B.   R.  for 

bencus  regis — king's  bench,  or  for 
bancus  recine — queen's  bench  see 
Black  U  T>. 

B.  S.  for  bancus  superior — uimer 
bench  fee  Black  L.  D. 

C.  B..  C.  C,  C  C  P..  and  C.  P., 
for  common  bench,  for  circuit  court, 
for  city  court  or  for  county  court, 
for  court  of  common  pleas,  and  for 
common  pleaa,  respectively  see  Black 
1a  D. 

C.  R  for  curia  regis — ^king's  court 
see  Black  I*  D. 

D.  C  for  district  court  see  IS  Cye 
26B. 


N.  P.  for  nisi  prius  see  29  Cyc  1141. 

0.  C  for  oriwuks  court  see  Black 

L.  D. 

Q.  B.  for  queen's  bench  see  32  Cya 

1276. 

Q.  B.  D.  for  queen'a  bench  division 
see  32  Cyc  1276. 
Q.  S.  for  quarter  ■eastons  see  12 

Cyc  1276. 

8.  C.  for  supreme  court  see  Black 
I*  D. 

V.  C.  C.  for  vice-chancellor's  court 
see  Black  L.  D. 

11.  [a]  Ulnatrstionar— Abr.  for 
abridgment  see  Black  L.  D. 

B.  C.    for    bankruptcy    cases  see 
Black  L,  D. 

C  for  codex — a  code  see  Black  L.  D. 

C.  C.  for  dvil  code  see  Black  D. 

C.  C.  P.  for  code  of  civil  procedure 
see  Black  L.  D. 

^C^R.  for  chancery  reports  see  Black 

Dig.  for  dlgesta — digests  (Pandects 
of  Justinian)  see  Black  h.  D. 

Ff.  for  fragmenta — the  Pandects  of 
Justinian  (see  Black  L.  D.),  a  corrup- 
tion of  the  letter  J  and  referring  to 
Pandects  of  JusUnian  (see  1  AABEnc 
(2d  ed)  121). 

1.  for  Institutes  of  Justinian  see 
Black  L.  D. 

I*  R.  for  law  reports  see  Black  L.  D. 
,  N.  for  novelise — the  Novels  of  Jus- 
tinian see  Black  L.  I>. 

N.  R.  for  new  reports  see  29  Cyc 
1141. 

N.  S.  for  new  series,  or  for  new 
style  see  29  Cyc  1141. 

P.  C.  for  parliamentary  cases,  for 
patent  cases,  for  penal  code,  for  pleas 
of  the  cron-n.  for  political  code.  Cor 
practice  cases,  or  for  privy  council  see 
80  Cyc  1326. 

P.  L.  for  pamphlet  laws,  or  for  pub- 
lic laws  see  80  Cye  1C8S. 

P.  8.  tor  public  aututes  sea  Black 
U  D. 

Reg.  Gen,  for  reguln  generales — ^the 
general  rules  see  Black  U  D.  (2d  ed) ; 
Rapalje  ft  L.  Ll  D.  XXXL 

Rev.  St  for  Revised  Statutea  see  1 
AftBEno  (2d  ed)  149. 

R  a.  for  regula  generalls — general 
rule,  or  reguls  generales — general 
rules  see  Black  L.  D.  (2d  ed). 

R.  L.  for  revised  laws,  or  for  Ro- 
man Law  see  Black  L.  T>. 

R  S.  for  revised  statutes  see  Black 
L.  D. 

8.  L.  for  session  laws,  or  for  statute 
taws  see  Black  L.  D. 

Y.  B.  for  year  book  see  Black  L.  D. 
(2d  ed). 

Oomplste  lists  of  abbreviattona  of 
reports,  etc  Ree  Black  L.  D.  <2A  ed) 
1239-1314  ;  Grattan  Students'  L.  Gloss. ; 
Lawyers'  Reference  Manual  346-497  : 
Rapaljo  ft  L.  L.  D.  V-XXXVIII;  1 
AftREnc  (2d  ed)  102-161. 

18.  [a]  Zllnstratloas, — B.  C.  for 
British  Columbia  see  Black  L.  D. 

D,  C.  Ind.,  La.,  Mo.,  Pa.,  S.  C. 
Wash.,  U.  S.,  etc.,  for  District  of  Co- 
lumbia {see  13  Cyc  26K),  for  Indiana 
rsee  Burroughs  v.  Wilson,  59  Ind. 
686,  639).  for  Louisiana  (see  Russell 
V.  Martin,  16  Tex.  238).  for  Mlseourl 
(see  Rills  v.  Park,  8  Ilex.  205,  206). 
for  Pennsylvania  f  see  Gllman  v. 
Sheets,  78  Iowa  499,  601,  48  NW  299). 
for  South  Carotin  (see  Black  L.  D.  >, 
for  Washington  (see  Cameron  v.  Fel- 
lows, 109  Iowa  684,  686,  80  NW  5«71. 
for  United  States  (see  Lewis  v.  Few. 

6  Johns.  (N,  T.)  1,  17),  etc.,  respec- 
tively. 

-  E.  B.  for  eastern  branch  see  Barry- 
V.  Coombe,  1  Pet.  (U.  S.)  .640,  642. 

7  L.  ed.  295. 

R  D.,  M.  D.,  N.  D.,  S.  D.,  and  W. 
D.  for  eastern  district,  middle  district, 
northern  district,  southern  district,  and 
western  district,  respectively  see  Black 
L.  D. 

L.  C.  and  U.  C.  for  Lower  Canada, 
and  Upper  Canada,  respectively  B«e 
1  AftBEne  (Sd  ed)  181;  Black  U  T>, 
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seriptions,^'  abbreviations  for  names  of  railroads,^* 
streets,'^  ^^'L*  '^^^  abbreviations  of  time.^' 

3j  2.  NnmenJB,  Soman  Letters,  and  Fno- 
tlons.  Arabic  nnmersl  eharaeters"  and  Roman  let- 
ters" in  legal  and  eommercial  instrnments  have 
loDg  been  adopted  and  hare  become  fully  as  in- 


dicative of  numbers  as  words  themselves  written  out 
could  be. 

[$  4]  S.  Oharacters,  Signs,  and  Symbols.  An- 
other class  of  abbreviations  are  such  conTentional 
characters,  signi,  and  symbols  as  have  passed  into 
common  use,*"  such  as  @,"  c/o,"  O.K.,^ 


S.  t*  CHy  for  Storm  Lake  City  aee 
Watklns  V.  CouiA,  124  Iowa  1,  6,  111 

13.  [a]  XUnstxattoBA— Bk.  for 
Uock  see  Jackson  v.  Cummlnga,  16 
IlL  449.  458;  Hunt  v.  SnUtli.  9  Kan. 

137.  153.  .  , 

Cor.  for  comer  see  Barton  v.  Ander- 
son, 104  Ind.  678.  682,  4  NB  420. 

E.  N,  S,  and  W  for  east,  north, 
south,  and  west,  respectively  see  Tay- 
lor V.  Wright.  121  111.  455,  462,  13  NE 
fi29;  Law  V.  Peo.,  80  IIL  268:  Fraxer 
v.  State.  104  Ind.  471,  478,  7  NB!  308 : 
Burr  V.  Kxwdiray  Ins.  Co.,  16  N.  x. 
8C:.  271. 

Ext  K.  R.  and  Sts.  for  except  rail- 
road right  of  way  and  the  public 
streets  see  National  Bond,  etc.,  Co.  y. 
Homepin  County,  81  Minn.  63,  6S, 
»7  NW  413.  _  . 

Ft.  for  feet  see  Blakdey  r.  Bestor, 
18  IIL  708.  715:  Barton  v.  Anderson. 
104  Ind.  678,  5S8.  4  NE  420. 

U.  for  tot  see  Jackson  v.  Cummtngs, 
15  lU.  449.  468 ;  Hunt  v.  Smith.  9  Kan. 
137.  158.  _ 

NE  NW  for  northeast  quarter  of 
northwest  quarter,  etc  (see  Jenkins 
V.  McTlgue.  22  Fed.  148,  150;  F^nn 
V.  Holman,  119  Iowa  781,  784,  94  NW 
447>. 

NB.  NW,  BE,  and  SW  for  north- 
east, northwest,  southeast,  and  south- 
west (see  Paris  v.  Lewis,  8B  UL  697. 
«0I :  Frazer  v.  State,  106  Ind.  471. 
473,  7  NE  203 ;  Barf  on  v.  Anderson, 
104  Ind.  678.  582,  4  NE  420:  Harring- 
ton V.  Fish,  10  Mich.  416.  416,  419; 
Matteson  v.  Warwick,  etc.  Water  Co., 
23  R.  L  570.  581.  68  A  577 ;  Bandow 
I:wolver20  a  b.  446,  4d2,  107  NW 
204 :    Sexton   v.   Appleyard,    84  Wis. 

^^Newell's  E.  ft  C.  Plat  for  Newell's 
dlarced  and  corrected  map  see  Audl- 
Uff-Gen.  V.  Fleming  142  Mus.  12, 
H.  lUS  NW  71.  .        „  _i  _ 

Oat,  0«  for  out-lot  65  we^Barton  V. 
Anderwm.  104  Ind.  578,  B82,  4  NB 
420.  _ 

Pt  for  part  see  Jackson  v.  Cum- 
nings,  16  111.  449.  4B3;  Blakeley  v. 
Bestor.  18  111.  708,  716 ;  Hunt  v.  Smith, 
9  Kan-  187.  163.        _    ^  _  , 

Or.  for  quarter  see  Bandow  v.  wol- 
vea.  20  a  D.  445,  462,  107  NW  204. 

R.  for  range  see  Taylor  v.  Wright, 
121  III.  455,  468,  18  NE  529  ;  Ottumwa, 
etc.,  R.  Co.  v.  McWlllIams,  71  Iowa 
1S4  167.  88  NW  816;  Hunt  v.  Smith, 
»  Kan.  187,  163;  Havard  v.  D;ay.  62 
Utss.  74*.  752;  Washington  Timber, 
w^Co.  V.  Smith.  84  Wash.  625,  828, 
I*  P  207.  _  „ 

Rng.  for  range  see  Ppwery.  Bowdle 
2  N.  1>.  101,  114.  B4  NW  404,  44 
Am3R  511,   n  LRA  328. 

Se.  for  section  see^Chambers  v.  Wat- 
mn.  60  Iowa  SBO.  842.  14  NW  336,  46 

*sJ/for  section  see  McCh»ney  v. 

Chicago,  178  jn^.^W^^'Tf,**  ^ 
Taylor  V.  Wright,  121  HI.  4B6,  468, 
13  NE  B29 :  Law  v.  Peo.,  80  HI.  *6S ; 
l4«er  V.  State.  108  Ind.  471,  473.  7 
KE  203  :  Hunt  V.  Smith. ^9  Kan.  187, 
15S :  Havard  v.  Day.  62  Mlsa.  748, 
75!:  Power  v.  Bowdle,  S  N.  p.  lOJ. 
114.  54  NW  404.  44  AmSR  511.  21 
LRA  328:  Bandow  v.  WoWen.  20  S. 
Ti  445.  46S.  107  NW  204 ;  Washington 
Timber,  etc..  Co.  v.  Smith,  34  Wash. 
tti.  620.  76  P  267.  ,  _ 

SW  for  Boutheart  quarter  ot 
Kuthwert  quarter  Jl?""  Hol- 
aisn.  119  Iowa  731.  734.  94  4"- 

T  for  township  aee  Taylor  v.  Wrltrht, 
m  Til  4S5.  463.  IS  NE  529;  Paris 
T  Lewis.   SB  ni.  697,  601 ;  Frazer  v. 

106  Ind.  471.  478.  7  NE  203: 
H-.nt  V.  Smtth,  9  Kan.  1|7.  1»»: 
Ettart  V.   Day.  62  Mlas.  748.  7B2. 

Tp.  for  towjunip  sea  Ottnmwa.  etc, 


H.  Ca  V.  McWlUlams,  -71  Iowa  164, 
167.  32  NW  316. 

Tr.  for  tract  sea  Balrd  v.  Monroe, 
150  Cal.  660,  669,  89  P  862. 

Twp.  for  township  see  Power  v. 
Bowdle,  8  N.  D.  107,  114,  54  NW  404. 
44  AmSR  511.  21  LRA  828;  Wash- 
ington Timber,  etc,  Co.  v.  Smith,  84 
Wash.  626.   830,  76  P  287. 

14.  [a]  XUMtTatloss.^B.  ft  O.  for 
Baltimore  ft  Ohio  sea  Ryan  v.  Balti- 
more, etc,  R.  Co..  60  111.  A.  612.  616. 

C.  B.  A  Q.  R.  R.  Co.  for  Ctiicago, 
Burlington  ft  Qulncy  Railroad  Com- 
pany see  Accola  v.  Chicago,  etc..  R. 
Co.,  70  Iowa  186,  187,  30  NW  603. 

1)1.  C.  R  R  Co.  for  Illinois  Central 
Railroad  Company  aee  Converse  v. 
Wead,  142  III.  182.  137,  31  NB  314. 

M.  C.  R  R.  for  Michigan  Central 
Railroad  aee  Ripley  v.  Case,  78  Mich. 
126.  130.  43  NW  1097M8  AmSR  428i. 

15.  Tor  example  wash.  St.  for 
Washington  street  see  Barton  v,  An- 
derson, 104  Ind.  678.  682,  4  NB  420. 

le.  [a]  zilwtnrtlotti^-Bk.  tor' 
bank  see  UUler  t.  Powera.  IB  Ind. 
410.  41 L 

Co.  for  cobalt  In  chemistry  (aee  7 
Cyc  266),  or  for  company  (see  Mont- 
gomery V.  Crossthwalt,  90  Ala.  563, 
672.  8  S  498,  24  AmSR  832,  12  LRA 
140;  Keith  V.  Sturges,  61  111.  142,  143  ; 
7  Cyc  266). 

Com.  for  company  see  Keith  v. 
Sturges,  61  111.  142,  143. 

O.  F.  B.  A.. for  Odd  Fellows  Build- 
ing Association  aee  Odd  Fellows  BIdg. 
Assoc  V.  Hogan,  28  Ark.  261,  264. 

P.  O.  for  post-office  see  Black  L.  D. 

17.  [a]  XUnstrattoaa^— A  D.  for 
anno  domlnl — In  the  year  of  our  Lord 
see  State  v.  Beed.  36  Me.  489.  4S0,  68 
AmD  727  ;  Com.  v.  Clark,  4  Cuah. 
(Mass.)  596  ;  Brown  v.  State,  16  Tex. 
A.  246,  248;  SUte  v.  Hodgeden,  8  Vt 
481,  483. 

A.  M.  and  P.  M.  for  antemeridian — 
signifying  forenoon,  and  postmeridian 
— signifying  afternoon,  respectively  aee 
Hedderlch  v.  State.  101  Ind.  664.  671, 
1  NE  47,  61  AmR  768:  Orvlk  v. 
Caaselman.  15  N.  D.  24,  86.  lOB  NW 
1105;  2  Cyc  268. 

A.  R.  for  anno  regnl — the  year  of 
the  reign  see  Black  L.  D. 

B.  C.  for  before  Christ  aee  Black 
U  D. 

Cr'm  for  crastlnnm — tomorrow  see 
12  Cyc  974. 

Cr"©  for  crastlno — on  the  morrow 
see  12  Cyc  974.  \ 

Dec  for  December  see  Perdue  v. 
Fraley,  92  Ga.  780.  781.  19  SE  40. 

Dies  non  for  dies  non  jurldlcus — a 
day  not  Juridical  see  Black  L.  D. 

Feby,  for  February  see  Cutting  v. 
Conklin.  28  111.  506,  608. 

H11.  T.  for  Hilary  term  see  Rapalje 
ft  L.  L.  D.  XX. 

Ma  for  months  see  Dana  v.  Fiedler, 
12  N.  T.  49.  45.  62  AmD  130. 

M.  T.  for  Michaelmas  term  see 
Black  L.  D. 

Octb.  for  Octolwr  see  Keams  v. 
State,  8  Blaekf.  (Ind.)  334,  336. 

Paa.  for  termhius  paachfe — Easter 
term  see  Black  L.  D. 

T.  R.  BL  for  tempore  regis  Edward! 
— In  the  time  of  King  Edward  see 
Black  L.  D. 

18.  See  Salmon  Falls  Mfg.  Co,  v. 
Goddard.  14  How.  (U.  S.)  446.  466, 
14  L.  ed.  493;  In  re  Lakemeyer,  186 
Cal.  28.  29,  66  P  961,  87  AmSR  96; 
Hunt  V.  Smith.  9  Kan.  137.  168  ;  State 
V.  Reed,  35  Mc  489,  490,  68  AmD  727 ; 
Com.  V.  Hagarman,  10  Allen  (Mass.) 
401,  402:  Johnson  v.  State,  29  N.  J. 
L  453,  467 ;  Dana  v.  Fiedler,  1  E.  D. 
Smith  (N.  T.t  463,  464 ;  State  v. 
Bunnell.  181  Wla  198,  203,  110  NW 
177.  11  AnnCas  660. 

[a]  ZUwtvatloa**— E^  W^  N^  and 


S3  for  east  half,  west  half,  north  half, 
and  south  half,  respectively  see  Power 
y.  Bowdle,  3  N.  D.  107,  114,  54  NW 
404,  44  AmSR  611.  21  LRA  828. 

EH,  NVt.  S%,  and  W^  for  east 
half,  north  half,  south  haif7  and  west 
half,  respectively  see  Converse  v, 
Wead,  142  111.  132,  136,  31  314; 
Paris  V.  Lewis,  86  111.  697,  601 ;  Law 
V.  Peo.,  80  III.  268  ;  Harrington  V. 
Fish,  10  Mich.  416,  416. 

NE  4,  NW  4,  SE  4,  and  SW  4  for 
northeast  quarter,  northwest  quarter, 
southeast  quarter,  and  southwest  quar- 
ter, reapectlvely  aee  Kennedy  v.  Scott, 
72  Kan.  359,  360,  83  F  971  [clt  1 
AAEEnc  161] ;  Waablngton  Timber, 
etc,  Co.  V.  Bmltfa,  S4  Wash.  026,  628. 
T6  P  267. 

NE*,  NW4,  SB*,  and  SW*  for  north- 
east quarter,  northwest  quarter,  south- 
east quarter,  and  southwest  quarter, 
respectively  aee  Nurnberger  v.  U.  S., 
166  Fed.  721,  727,  84  CCA  377  ;  Power 
V.  Bowdle,  8  N.  D.  107,  114,  64  NW 
404,  44  AmSR  611.  21  LRA  388. 

NEK,  NW14.  8B)4.  and  SWU  for 
northeast  quarter,  northwest  quarter, 
aoutheast  quarter,  and  aouthweatquar- 
ter,  respectively  see  Converse  v.  Wead, 
142  III.  182,  186.  81  NB  814 ;  Wlnslow 
V.  Cooper,  104  111.  286,  842:  Fraier  v. 
State,  100  Ind.  471,  478.  7  NB  203; 
Harrington,  v.  Fish,  10  Mich.  415,  416. 

la.  See  IT.  &  v.  Relchert,  82  Fed. 
143.  146,  12  Sawy.  643  ;  Dana  v.  Fied- 
ler, 1  B.  D.  Smith  (N.  T.)  468,  464. 

[a]  lUutmtlonn. — D  for  live  hun- 
dred aee  12  Cyc  1192. 

D  for  five  thousand  see  12  Cye 
1192. 

L  for  fifty  aee  24  Cyc  808. 

M  for  one  thousand  see  26  Cyc  1S60; 

30.  In  re  Lakemeyer,  186  Cal.  28, 
29,  86  P  961,  87  AmSR  96. 

[a]  "This  rtyle  of  abhvevlatioB 
hmm  OOBM  down  to  us  aanotionad  by 
are  and  oomnon  ue  for  perhaps  cen- 
turies, and  is  used  even  at  this  day  in 
wrlttm  instrumenta  In  dally  transac- 
tions, with  such  frequency  that  It  may 
be  said  to  be  a  part  of  our  language 
when  it  is  written."  Brown  v.  State, 
16-  Tex.  A.  246,  248  [quot  Malttm  v. 
State.  29  Tex.  A.  527,  629,  16  SW  428]. 

81.  Belford  v.  Beatty,  146  HI.  414, 
418.    34  NE  254. 

[a]  "WhmA  nead  In  a  note,  O  Is 
known  and  recognized  among  commer- 
cial people  and  business  men  as  stand- 
ing for  the  word  "at."  Belford  v. 
Beatty,  145  111.  414,  418,  84  NE  254. 

98.  Meaning  care  of  see  In  re  Lake- 
meyer, 185  Cal.  28,  29,  66  P  961,  87 
AmSR  96;  7  Cyc  266. 

83.  For  all  right  or  all  correct 
see  Gunnison  County  v.  Hlder,  47  Colo.  ■ 
443.  445,  107  P  1068  ;  Indianapolis, 
etc..  R  Co.  V.  Sands,  133  Ind.  438, 
441,  32  NE  722;  Getchell,  etc.  Lum- 
ber, etc.,  Co.  V.  Peterson,  124  Iowa 
599,  €11,  100  NW  660:  Humphries 
V.  Sorenaon,  SS  Wash.  568,  566,  74  P 
690. 

84.  For  per  cent  see  In  re  Lake- 
meyer, 185  Cal.  28,  29.  «  P  961,  87 
AmSR  96:  Belford  v.  Bratty,  146  III. 
414,  418.  84  NE  864. 

[a]  When  vaeA  Im  a  not*.  %  la  a 
per  cent  mark  and  has  a  recognized 
meaning,  and  la  known  to  stand  for 
"per  cent,"  Belford  v.  Beatty,  14B 
III.  414,  418,  34  NG  254. 

36.  ft  for  and  see  Stewart  v.  State, 
137  Ala  33.  40,  34  S  818;  Pickens  v. 
State,  68  Ala.  364 ;  Hunt  v.  Smith,  9 
Kan.  137,  153;  Com.  v.  Clark,  4  Cush. 
(Mass.)  696.  597;  Malton  v.  State, 
29  Tex.  A.  527,  528,  16  SW  423  ; 
Brown  v.  State.  16  Tex.  A  246.  247. 

[a]  "The  sign  is  held  and  uaed 
to  mean  "and'  by  thousands  who  do 
not  recognise  it  as  the  Middle  Ages 
manuscript  contracttai^r  the  Latin 
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ABBREVIATIONS— ABDICATION 


&c  «  and  the  like  » 

(Cross  reference.'") 

ABBBEVIATIONUM ILLE  NUUEBtTS  ET  BEN- 
sua  A0CIPIENDU8  EST  UT  OONOESSIO  NON 
SIT  ZNAKIS.*^ 

ABDICATE.    Entirely  to  renounce,  throw  off, 

disown,  or  relinquish  any  thing  or  person.'* 


ABDICATION.  The  rennnciati(m,or  giving  up  of 
an  ofBce  by  a  magistrate  or  person  in  office  before 
the  term  of  service  is  expired." 

In  Spanish  law  the  renunciation  of  a  right.  In 
Aragon  it  means  revocation.^  A  special  law  is  nec- 
essary in  order  to  authorize  the  Spanish  monarch  to 
abdicate  the  crown  to  his  immediate  successor.'' 


'et.'  "  Lorah  v,  Nlssley,  1B6  Pa.  829, 
331.  a?  A  242. 

28.  For  and  so  forth  (see  Hunt  v. 
Smith,  9  Kan.  137,  163  ;  Berry  v.  Oa- 
born,  28  N.  H.  279,  288),  for  and  so 
on  (Bee  Jones  v.  Provident  Sav.,  Jj. 
Assur.  .Soc,  147  N.  C.  B40,  543,  61 
SE  388,  389.  25  LHAN8  808),  or  for 
et  cetera  (see  16  Cyc  815 ;  In  re 
Schouler,  134  Mass.  426,  427  ;  Lather^ 
V.  Keogh,  89  Hun  (N.  T.)  576,  57a). 

[a]  fee  Im porta  other  things  of  like 
character  to  those  named.  In  re 
Schouler,  134  Mass.  426,  427.  Lord 
Coke,  In  speaking  of  &c,  as  used  by 
Littleton,  said  that  it  dotb  imply  some 
other  necessary  matter.  Bardstown, 
etc..  R.  Co.  V.  Metcalfe,  4  Mete.  (Ky.) 
199,  211,  81  AmD  541.  Without  ex- 
planation, however,  Ac  may  mean 
sometimes  nothing,  and  may  be  d)s- 
/Tegarded.    Smith  v.  Walker,  98  Pa. 

ISS.  140. 

[b]  UmA  la  a  Motm  reciting  that 
the  case  was  heard  on  tbe  bill,  de- 
murrer, answer,  exhibit,  Ac,  It  refers 
to  the  replication  ae  everythltiig  -else 
In  the  record  Is  spedflcally  referred  to 
In  that  connection.  Coles  t.  Hurt,  76 
Va.  380,  884. 

[c]  VmA  In  a  petition  In  an  action 
for  damages  to  furniture,  Ac,  it  can- 
not be  construed  as  referring  to  coffee, 
sugar,  and  apples.  Whltniore  v.  Bow- 
nian,  4  Oreene  (Iowa)  148,  149. 

[d]  VMd  In  a  plea  of  the  general 
lame,  "and  of  this  he  puts  riimself 
upon  the  country,  Ac,"  according  to 
Lord  Mansfleld,  It  means  every  neces- 
sary matter  that  ought  to  be  ex- 
pressed, which  ts  Its  utmost  office. 
Dickerson  v.  Stoll,  24  N.  J.  L.  550. 
B68;  Everltt  v.  De  Qroff.  1  Cow.  fN. 
T.)  218.  214.  And  in  this  connection 
It  should  not  be  taken  to  mean  "and 
the  plalntUr  for  defenAantl  doth  like- 
wise." Dickerson  v.  Stoll,  84  N.  J.  L. 
650,  663. 

[e]  Used  In  a  reoognliauM  condi- 
tioned for  defendant's  'Appearance,  Ac, 
at  my  office"  on  m  certain  day.  It  has 
been  construed  to  be  used  In  the  sense 
of  Uw  usual  phrase  "and  not  detMUl- 


Ing  without  leave." 
Serg.  A  R.  (Pa.) 


Com.  V.  Ross,  6 
427,  428. 


[f  1  Used  In  a  will  it  has  been  con- 
strued to  import  other  purposes  of  a 
like  character  to  those  already  named, 
in  re  Schouler,  134  Mass.  426,  427. 

37.  For  pound  or  pounds  see  24 
Cyc  808. 

SB.  For  dollar  or  dollars  see '  In 
re  Lakemeyer,  136  Cal.  28,  29,  66  P 
961,  87  AmSR  96;  Jackson  v.  Cum- 
mings,  16  III.  449,  453  ;  Hunt  v.  Smith, 
9  Kan.  137,  153  ;  14  Cyc  826. 

29.  [a]  zunstrationa^/A  or  ^ 
for  account  see  Ogden  v.  Aator,  0  N. 
Y.  Super.  811,  338. 

Cwt.  for  hundred  weight  see  Helm 
V.  Bryant,  11  B.  Mon.   (Ky.)   64,  <5. 

Ditto  marks  ("  or  ")  for  the  saine 
as  above  see  New  England  L.  A  T. 
Co.  T.  Avery,  (Tex.  Civ.  A.)  41  SW 
678,  676.  See  also  Stelnmets  v.  Ver- 
sailles, etc..  Tump.  Co..  67  Ind.  f67, 
480 ;  Miller  v.  Wild  Cat  Gravel  Road 
Ca.  62  Ind.  61,  B9;  State  v.  Bunnell, 
181  Wis.  1B8,  SOS,  110  NW  177,  11 
AnnCas  680. 

I.  O.  v.  for  1  owe  you  see  Kinney 
V.  Flyno,  2  R.  I.  819.  329 ;  22  C^c  363. 

T.  X.  X.  for  £100  In  the  Jewelry  busi- 
ness see  Kell  v.  Charmer,  23  Beav. 
195,  53  Reprint  76. 

LI.  for  leges — laws  see  1  AAEE^c 
(2d  ed>  136. 

L.  S.  for  seal  see  Bucklen  v.  Haa- 
terllk.  155  111.  423.  431,  40  NE  661  ; 
Holbrook  v.  Nlchol.  86  111.  161,  165; 
Smith  V.  Butler,  25  N.  H.  621.  624. 

O/A  for  our  account  see  Ogden  v. 
Aator,  6  N.  T.  Sur^r.  811,  338. 

O.  X.  X.  for  £200,  In  the  Jewelry 
business  see  Kell  v.  Charmer.  23  Beav. 
195.  63  Reprint  76. 

Sign  (•■)  for  desree  or  degrees  see 
State  V.  Jericho.  40  Vt.  121,  124,  94 
AmD  387. 

Sign  (')  for  minute  or  minutes  see 
State  V.  JeHcho,  40  Vt.  121,  124,  94 
AmD  887. 

Ss.  for  scilicetf— that  Is  to  say  see 
Black  L.  D. 

Vis.  for  videlicet— that  Is.  to  say 
see  Black  U  D.  (Id  ed)  1109. 


X  for  by,  as  In  2  X  6,  meaning  two 
by  six  see  Black  L.  D.  See  also 
Jaqua  v.  Witham.  etc.,  Co.,  IQS  Ind. 
546,   647,   7   NE  314. 

[b]  Decimal  ntark  or  line  see  Gutz- 
wilier  v.  Crowe,  82  Minn.  70.  71,  19 
NW  344.  See  also  Avery  v,  Babcock. 
35  III.  176,  177. 

[c]  Vrlstsrs*  marks  see  Johnsoo 
T.  Robertson.  31  Md.  478,  480. 

[d]  Scroll  or  aorawl  for  seal  see 
Relph  v.  Gist,  15  S.  C.  I..  267,  271. 

[e]  ■69  for  1868  see  Converse  t. 
Wead,  142  111.  132,  136,  81  HE!  314. 

30.  AbbrevlatloaM 

In  affidavit  see  Affidavits  12  Cyc  32}. 

In  ballot  see  Elections  [15  Cyc  846]. 

In  certificate  of  record  see  Appeal  and 
Error  [3  Cyc  108  note  921. 

In  deed  see  Deeds  [13  Cyc  645]. 

In  Indictment  or  Information  see  In- 
dictments and  Informations  [22  Cyc 
289]. 

In  Judgment  see  Judgments  [28  Cyc 
790]. 

In  name  see  Names   [29  Cyc  2<8] ; 

Signatures  [36  C^yc  4421. 
In  pleading  see  Pleading  [81  Cyc  77], 
In  tax  proceeding  see  Taxation  [87 

Cyc  1062]. 
Judicial  notice  of  see  Bvldmce  [16 

Cyc  8751. 
Parol  evidence  to  explain  see  Kvidenra 

[17  Cyc  682]. 

31.  A  maxim  meaning  "In  abbre- 
viations that  number  and  that  sense 
Is  to  be  taken  by  which  the  Rrant  is 
not  rendered  void."  Shrewsbury's 
Case,  9  Coke  46b,  48a.  77  Reprint 
798 ;  1  Cyc  138,  Burrtll  L.  D. 

33.,  Peo.  V.  Metropolitan  Police 
Dlst;  26  Barb  (N.  T.)  487,  601  [aff 
19  N.  T.  188]. 

33.    Jacob  L.  T). 

[a]  *««sirnation''  as  syaonTnons 

see  Peo.  v.  Metropolitan  Police  Dlst.,  26 
Barb.  (N.  Y.)  487.  BOl  [aff  19  N.  T. 
188]. 

[b]  •^masivnatiOA"  dlsttayiaiied 

see  Jacob  L.  D. 
84.   Eserlche  Dicdonarlo. 
B8.   Const  (1876)  art  SB  i  S. 
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B.  Instructions  [$  49].  p  300 
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OMOM  JUTSBBIKMBS 

Enticing  away  of: — Continued 

Servant  see  Iburter  aad  ■•miit  [26  Cyc  1580]. 
Detention  of  Troman  with  Intent  to  rape  aee  Bam  '  - 

Cye  1429]. 
Enticing  away  of: 

Apprentice  see  AnpMntloeB  [8  Cyc  5661. 
Child  see  Pamt  and  ahild_f29  Oyo  1679]. 
HuBband  see  HUbanA  toA  W*  [21  Cyo  1617]. 

I.  DEPINITrON 

1]    AbductioQ  in  its  broadest  legid  sense  sig- 

■  th. 


Crlirilnal  law  and_  criminal  procedure  generally  see 

bps  [33 


OKtaolnal  Saw  [12  Cyc  70]. 

wltl  " 


Wife  see  Ra«bMi£;aad_Wlf*  ^21_Cyo,ie70]. 

"  VG 

  91. 

Venue  see  Ortmlnal  bw  [12  Cyc  236]. 


Jurisdiction  see  Orlmlnal  Kaw 
Kidnapping  see  Kldnapplnc*  [24  Cyc 


2  Cyc  1963. 
;yc  796]. 

Seduction  see  ■ednotloa  [ffS  Cyc  1Z89J 


restricted  Bense  it  is  confined  to  the  statutory  crime 
of  taking  or  detaining  a  female  for  the  parposf  uf 
marriage,  sexual  intercourse,  concubinage,  or  pros- 
titution.^ 

n.  NATUEE  AND  ELEBfENTS  OF  THE  OFTENSE 


nifies  the  aet  of  taking  and  carrying  away  a  person, 
such  as  a  child,  a  ward,  or  a  wife,  either  by  fraud, 
by  persuasion,  or  by  open,  violence.    But  in  its  more 


2]  A.  At  Oommon  Law.  At  common  law,  a 
conspiracy  to  procure  an  infant  female  to  have 
carnal  connection  with  a  man,'  or  to  take  a  minor 
female  from  her  parents  for  an  unlawful  purpose,* 
or  to  induce  a  woman  to  become  a  prostitute,*  or  to 
forcibly  carry  away  a  woman  of  fortune,'  or  to 
inveigle  a  young  lady  to  marry  a  man  much  beneath 
her,^  or  to  procure  a  marriage  of  a  daughter,  being 
an  heir  apparent,*  was  a  punishable  offense.  To 
this  extent  the  English  statutes  relating  to  abdue- 

Fope,  122 


tion  have  been  held  not  to  create  any  new  offense, 
but  merely  to  impose  aggravated  punishment  for 
the  conspiracy.'  But  that  the  mere  abduction  of 
a  female  for  the  purposes  usually  designated  in  the 
statutes  was  not  an  offense  at  common  law  unless 
accompanied  with  other  circumstances  which  would 
of  themselves  be  unlawful  or  constitute  an  of- 
fense, such  as  conspiracy,  there  is  direct  an- 
thority,^*^  as  well  as  support  in  other  cases  in  which 
the  question   was  not  directly  involved,*'  not- 


Blfcenbrot, 
601  [quot 


— Carpenter  V.  Peo.,  8  Barb. 


1.   Cal. — Humphrey  v. 
Cal.  25^266,  64  P  847. 

Md. — BaumBartner  r. 
100  Md.  608,  618,  60  A 

608. 

X.  C. — State  T.  George,  98  N.  C. 
667. 

N.  D.— King  v.  Hanson,  13  N.  D. 
86.  99  NW  lOlS. 

[a]  Umilar  dsflnitlons.— "The  tak- 
ing and  carrying  away  of  a  child,  a 
ward,  a  wife,  etc,  either  by  fraud, 
persuasion  or  tnten  violence."  Web- 
ster D.  [auot  State  v.  Burnett,  142 
N.  C.  67T,.  681,  66  BE  72:  State  v. 
Chlaenhall,  106  N.  a  676.  679,  11  SE 
6181. 

,  "Forcibly  taklny  away  a  man's  wife, 
his  ehlld.  or  his  maid."  Bonvler  jj. 
D. 

"The  taking  or  carrying  away  of 
the  child  of  a  parent  or  the  wife  of 
a  husband,  either  by  fraud,  persua- 
sion or,  open  -violence."  3  Btackstone 
Comm.  139,  140  [quot  Peo.  v.  Seeley. 
37  Hun  (N.  T.)  190,  193]. 

[b]  private  or  otvU  law  It  Is 
the  act  of  taking  away  a  man's  wife 
by  violence  or  persuasion."  Per  Chip- 
man,  C,  In  Humphrey  v.  Pope,  122 
Cal.  253.  2B6,  64  P  847  toil  I  Steuben 
Comm.  636], 

[cj  "Thm  word  'abduof  Is  from 
the  Latin  ab-duco,  to  lead  away."  Per 
Chipman,  C,  In  Humphrey  v.  Pope, 
122  Cal.  268,  256.  64  P  847  fqvot  King 
v.  Hanson,  IS  N.  D.  86.  99,  99  NW 
1085], 

a.  Baumeartner  v.  Eigenbrot,  100 
Md.  608,  513,  60  A  601  [quot  dye]: 
Peo,  v.  Crotty,  9  NY3  937;  4  Stephen 
Comm.  84  [cit  Bouvier  L.  D.  (Rawle 
■edJJ. 

a.    Reg.  V.  Mears,  2  Den.  C.  C.  79. 
4.    Anderson  v.  Com..  6  Rand.  (26 
Vft.^  627,  16  AmD  776;  Rex  v.  Delaval, 
1484,  97  Reprint  913;  Rex  v. 
How.  St.  Tr.  127. 


B,  Reg.  V,  Howell,  4  P.  &  P.  160 
(holding  that  the  otEense  was  indict- 
able notwithstanding  the  vocation  of 
prostitution  Itself  was  not  punishable 
at  common  law). 

e.  Rex  V.  Plgot,  12  Mod.  616,  88 
Reprint  1488. 

7.  Rex  V.  Pierson,  Andr.  310,  95 
Reprint  412. 

8.  Rex  V.  Twlsleton,  2  Keb.  482,  84 
Reprint  271.  1  Lev.  267,  83  Reprint 
39  g, 

[a]  So  eoMlitnts  Am  oftease  of 
taUay  away  a  f eaals  haTlnr  sub- 
stance or  who  was  an  heir  apparent, 
it  must  have  appeared  that  the  woman 
was  of  such  a  station  tn  life.  Baker's 
Case,  12  Coke  100,  77  Reprint  1374; 
Fulwood's  Case,  Cro.  Car.  484,  79  Re- 
print 1010;  Wakefield's  Case,  2  Lew. 
C.  C.  279. 

9.  Rex  Twlsleton,  2  Keb.  482,  84 
Reprint  271,  1  Lev.  257,  83  Reprint 
396! 

10.  State  V.  SuUlvan,  86  N.  C.  506; 
Anderson  v.  Com.,  5  Rand.  (26  Va.) 
627,  16  AmD  776, 

.  [a]  Taldug  a  minor  fsuale  away 
from  hMf  pftrettts,  guardians,  etc.. 
wlthont  their  consent  <1>  was  no  of- 
fense at  common  law  (State  v.  Rice, 
76  N.  C.  194),  (2>  although  the  Uk- 
Ing  was  for  the  purpose  of  defilement 
(Anderson  v.  Com.,  5  Rand.  (26  Va.) 
627,  16  AmD  776). 

[b]  Vanlags  proooMd  by  Improp- 
er practices. — At  common  law  if  a 
man  married  a  woman  under  age  with- 
out the  consent  of  her  father  or 
guardian,  this  act  of  itself  was  not 
Indictable,  but  If  he  took  a  child  from 
her  parents  or  guardian,  or  those  in- 
trusted with  her  care,  by  deceit,  vio- 
lence, or  any  corrupt  or  Improper 
practice,  as  by  Intoxication,  for  the 
purpose  of  marrying  her,  such  crimi- 
nal means  would  make  the  act  an 
offense  at  common  law,  notwithstand- 
ing the  XMtrties  themselves  consented 


to  the  marriage.  1  Russell  Crime* 
962  [cit  1  East  P.  C.  p  458  §  9  o  11]. 

IL   State  V.  Sullivan,  85  N.  C. 
In  this  case  the  court  refers  to  a 
statement  in  a  note  in  2  Arehbold  Or. 
Pr.  301.  that  the  .abduction,  entidnfc. 
or  carrying  away  of  any  person  by 
force  or  fraud  Is  an  indictable  offense 
at  common  law,  and  to  1  East  P.  C. 
468,  and  1  Huseell  Crimes  669,  cited 
to  the  statement,  and  points  out  that 
Instead  of  giving  sanction  to  such  a 
position  the  authorities  mentioned  ar? 
rather  to  the  contrary.    In  Bast  It  Is 
only  said  that  by  virtue  of  the  chief 
prohibitory  clause  of  4  &  5  Ph.  & 
M.  o  8,  an  Indictment  for  the  ab- 
duction of  a  child  will  He  by  the  mte 
of  the  oommon  law,  which  rule,  as  ex- 
plained. Is  that  where  a  thing  Is  pro- 
hibited from  being  done  by  a  statute, 
and  a  mnalty  Is  affixed  to  It  by  a 
separate  and  distinct  clause,  the  pros- 
ecutrix Is  not  bound  to  pursue  the 
latter  remedy,  but  may  proceed  under 
the  prior  general  clause  by  Indict- 
ment for  a  misdemeanor;  and  no  suk- 
gestlon  Is  made  that  such  an  Indict- 
ment could  be  maintained  by  force 
of  the  common  law  alone;  that  the 
case  of  Rex  t.  Orey,  9  How.  St.  Tr. 
127,  cited  in  Russell  Crimes  669,  aa 
the  case  of  a  prosecution  at  common 
taw  for  an  abduction,  was  not  a  ea« 
of  indictment  for  abduction,  but  waa 
an  information  lodged  against  that 
lord  and  Ave  others  by  which  they 
were  charged  with  a  conspiracy,  the 
unlawful  purpose  of  which  was  to 
Induce   Lady  Henrietta  Berkeley  to 
quit  her  father's  house  and  custodr 
and  live  in  secret  adultery.    In  Rex 
V.  OsSuIston,  Str.  1107,    93  Reprint 
1063,  an  Information  was  granted  for 
the  taking  of  a  young  woman  from 
her  guardian  and  marrying  her,  al- 
though she  went  volimtarlly,  because 
there  was  a  taking  within  the  mem- 
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withstandtn^r  there   is   some  intimation   to  the 

contrary," 

3]  B.  General  Katnre  under  Statutes — 1.  In 
OoieraL  ;In  England.  At  an  early  day,  statutes 
Tcere  enacted  punishing  the  taking  away  of  females 
from  their  parents,  gnerdians,  etc.,  for  certain  pur- 
poses, generally  the  prostitution,  deflowerment,  or 
marriage  of  the  female.*' 

Ill  United  States.'*  In  the  United  States  4  &  5 
Ph.  &  has  in  some  instances  been  adopted  as  a 
part  of  the  common  law  pf  the  land/*  as  far  as 
not  inconsistent  with  American  institutions,"  and 
where  statutes  of  a  similar  character  have  not  been 
cnai-ted."  In  many  of  the  states  the  statutes  in  ex- 
press terms  look  to  the  punishment  and  suppression 
of  the  yices  which  are  involved  in  the  sexual  acts 


ine  of  4  ft  5  Ph.  A  M.  c  S  S  3,  th« 
«|[ense  belngr  a  conspiracy.    In  this 

ca-<e  it  is  said  that  ttie  Information 
vas  granted,  although  "In  4  Mod.  144, 

it  is  said  not  to  be  an  offense  at  com- 
mon law."  The  case  referred  to  is 
Rex  T.  Marriot,  4  Mod.  144.  87  Reprint 
312,  vhich  waa  an  indictment  tor 
lieepins  an  alehouse  without  a  llcanae, 
and  the  Indictment  waa  quashed  upon 
the  groand  that  where  a  new  offense 
u  created  by  statute  and  a  particular 
mode  of  punishment  is  prescribed, 
that  method  must  be  pursued,  and  not 
the  common-law  method  by  Indict- 
ment. In  this  case  the  chief  Justice, 
in  stating  his  opinion  that  the  indict- 
ment would  lie,  expressly  says,  ar- 
guendo, that  the  taking  of  a  female 
from  her  parent  was  not  an  Indict- 
able offense  at  common  law.  In  like 
manner  may  be  cited,  arguendo,  Reg. 
V.  Miller,  IS  Cox  C.  C.  179;  Reg.  v. 
Mears,  2  Den,  C.  C.  79.  In  the  first 
case  the  girl  In  question  was  a  poor 
orphan  out  of  employment,  and  upon 
applying  to  a  public  house  for  a  bed 
for  th«  night,  one  of  defendants,  who 
was  a  prostitute,  offered  her  a  bed 
and  took  the  girl  to  her  house  with- 
out disclosing  its  character,  and  after- 
ward defendants  attempted  to  per- 
suade her  to  lead  a  life  of  prostitu- 
tion. In  this  case  it  was  held  that 
conspiracy  to  procure  an  Infant  to 
have  illicit  carnal  connection  with 
a  nan  was  an  Indictable  misdemean- 
or at  common  law.  In  the  second  case 
defendant  was  Indicted  In  one  count 
cr.der  24  &  25  Vict,  c  100  |  5B,  for 
ttie  taklnff  of  a  girl  out  of  the  cus- 
lody  of  her  father  In  one  count,  and 
the  taklnir  her  from  the  lawful  care 
of  her  master  in  another  count.  Under 
ihe  particular  facts  It  was  held  that 
there  was  no  sutA  taking  as  the 
statute  Intended,  and  that  therefore 
there  could  be  too  abduction. 

13:  Rex  Delaval,  3  Burr.  1484, 
^7  Reprint  913,  In  whidt  case  It  seems 
that  the  act  of  assigning  a  girl  to 
persons  for  the  purpose  of  prosti- 
tution was  considered  by  T.ord  Mans- 
field as  contra  bonos  mores,  Justlfy- 
ici;  punlshnnent;  but  the  opinion  was 
intimated  upon  the  question  of  the 
:.irlsdictlon  of  the  court  of  king's 
c^nch.  and  the  motion  for  the  Infor- 
n;:i[lon  was  finally  granted  upon  the 
around  that  there  was  a  conspiracy 
t-i  confederation.  And  so  In  Rex  v. 
Moor,  2  Mod.  128,  86  Reprint  881,  it 
na  held  that  an  Information  would 
lie  In  the  king's  bench  under  4  &  5 
Ph.  &  M.  c  8  for  the  taking  of  a  fe- 
nale  as  described  therein,  although 
fte  punlshlnflT  clause  prescribed  such 
Cm,  etc.,  "AB  shall  be  assessed  In  the 
nar  chamber,**  the  court  holding  that 
offense  was  a  common-law  one, 
nt  adding-  further  that  even  If  it 
*as  not  an  offense  at  common  law, 
fie  remedy  by  Information  In  the 
Wirt  of  klngr's  bench  was  proper,  as 
".t^re  were  no  negative  words  In  the 
''■atute  restraining  the  general  jurls- 
i-eOan  of  that  court. 

U:  Wakefield's  Case,  2  Lew.  C.  C. 


Z7%:  Brown's  Case,  1  Vent.  243,  »6  Re- 
print 163. 

[a]    BnglUh  slatates^— 4  &  B  Ph. 

&  M.  prohibited  the  taking  away,  or 
causing  to  be  taken,  of  any  maid  or 
woman  child,  unmarried,  within  a 
designated  age,  out  of  the  possession 
and  against  the  will  of  her  father, 
mother,  or  any  person  In  whose  legal 
custody  she  Is.  and  the  taking  away, 
or  causing  to  be  taken  away,  and  de- 
flowering any  such  maid  or  woman 
child  as  aforesaid,  or  the  marrying  of 
such  maid  or  woman  child  against 
the  will  of  her  parents,  eta  s  Hen. 
VII  prohibited  the  taking  of  women 
having  substances  In  goods  movable 
and  in  lands  and  tenements,  or,  being 
heirs  apparent,  for  the  lucre  of  such 
substances,  contrary  to  their  will,  and 
afterward  marrying  or  defiling  them. 
39  Eliz.  c  9  made  the  offense  defined' 
In  8  Hen.  yil  a  capital  offense  as 
against  principals,  procurers,  and  ac- 
cessories before  the  fact,  and  It  so 
remained  uritil  the  act  of  1  Geo,  IV  o 
116,  by  which  the  capital  penalty  was 
repealed.  Wakefield's  Case,  2  Lew, 
C,  C,  1  note,  9  Geo.  IV  c  31  g  20.  pro- 
hibited the  taking,  etc.  of  any  un- 
married girl,  under  a  designated  age, 
out  of  the  possession  and  against  the 
will  of  her  parents  or  other  lawful 
custodian.  Reg.  v.  Hopkins,  CAM. 
264,  41  BCXj  143.  These  statutes,  how- 
ever, were  repealed  by  24  &  2&  Vict, 
c  100,  under  the  various  sections  of 
which  provision  Is  made  against  the 
taking  away  or  detaining,  from  'mo- 
tives of  lucre,  any  woman  having  any 
Interest,  etc..  In  any  real  or  personal 
property,  or  who  shall  be  a  presump- 
tive heiress  or  coheiress,  or  presump- 
tive next  of  kin,   or   one   of  the 

E resumptive  next  of  kin,  to  any  one 
avlng  such  interest,  with  Intent  to 
marry  or  carnally  know  her,  or  cause 
her  to  be  married  or  carnally  known; 
against  the  fraudulent  luring  or  tak-> 
ing  away  of  such  a  woman,  who  Is 
under  the  age  of  twenty-one  years, 
out  of  the  possession  and  against  the 
will  of  her  father,  moth«i\  or  other 
person  having  the  lawful  care  or 
charge  of  her,  with  the  Intent  above 
mentioned;  against  the  taking  bv 
force,  or  a  detention  against  her  will, 
of  any  woman  with  Intent  to  marry 
or  carnally  know  her,  or  cause  her  to 
be  married  or  carnally  known: 
against  the  takinr  of  an  unmarried 
female,  under  a  designated  age,  out 
of  the  possession  and  against  the  will 
of  ber  parents  or  any  person  having 
the  lawful  care  or  charge  of  her. 

Jb]  Alders  and  absttonk— Under 
3  Hen.  VII  c  2,  where  the  female  was 
under  no  restraint  at  the  time  of  the 
marriage,  those  who  were  present  but 
were  Ignorant  of  the  previous  cir- 
cumstances were  held  not  to  share  In 
the  guilt  of  the  abduction.  Fulwood's 
Case,  Cro.  Car.  488,  79  Reprint  1021, 
14.  [a]  In  the  Philippines  under 
Act  No.  1773  I  1  rapto  ^s  a  public 
crime,  one  which  may  be  prosecuted 
by  the  government  without  the  Inter- 
vention of  the  party  Injured,  his  or 
her  parents,  grandparents,  or  guar- 


usually  contemplated  in  the  unlawftil  taking  or  en- 
ticing of  females.  They  are  variously  directed 
against  the  taking  of  a  woman  against  her  vill  for 
the  purpose'  of  compelling  her  by  force,  menace, 
etc,  to  marry;"  against  the  taking  of  ^  female 
nnder  a  designated  age,  without  the  consent  of  her 
lawful  custodian,  for  the  purpose  of  marriage;" 
against  the  taking  and  detaimng  of  any  woman 
against  her  will,  with  intent  to  have  carnal  knowl- 
edge of  her,  or  that  another  shall  have  such  knowl^ 
edge;^  against  the  inveigling  or  enticing  of  an 
unmarried  female  of  previous  chaste  character  into 
a  house  of  ill  fame,  'assignation,  or  elsewhere,  for 
the  purpose  of  prostitution  or  sexual  intercourse,^' 
or  the  iuveigHng  of  a  woman  child,  under  a  desig- 
nated age,  into  such  a  place  with  a  like  purpose 

U.  S.  V.  Salasar,  19  Philippine 
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16.  State  V.  Tldwell,  34  S.  C  L.  1; 
State  V.  aBannbn,  17  S.  C,  L..  144; 
State  V.  Flndlay,  2  S.  C.  L.  418, 

[a]  JLUen  and  abettors.,— In  South 
Carolina,  under  4  &  E  Vb.  &  M.  o  8  9  4, 
providing  a  punishment  for  any  per- 
son who  shall  take  away  or  cause  to 
be  taken  away  a  maid  or  woman  child 
against  the  will  of  her  lawful 'cus- 
todian, and  marry  her,  it  was  held 
that  one  aiding  In  such  marriage  could 
be  convicted  with  and  to  the  same 
extent  as  the  one  who  actually  mar- 
ried the  woman  child.  State  v.  Tld- 
well. 84  S.  C,  li.  1, 

[b]  The  statute  of  4  fe  B  Ph.  fe  M. 
0  8,  against  the  taking  and  deflower- 
ing of  females,  applied  to  females 
irrespective  of  property  expectations 
or  rights.  State  v,  Flndley,  3  S.  C. 
U  107,  2  S,  C.  Jj.  418. 

16.  State  v,  Tldwell,  34  S.  C.  L.  1, 

17.  Anderson  v.  Com.,  6  Rand.  (26 
Va.)  627, 16  AmD  776.  See  also  State  v. 
Chisenhali,  106  N.  C.  676,  11  BE  518. 

18.  Malone  v.  Com^  91  Ky..  307,  16 
SW  8B6,  12  KyL  895;  laimpton  v. 
State,  (Miss.)  11  S  666;  State  v.  Ma- 
loney,  105  Mo.  10,  16  8W  619. 

IS.  V.  S.— U.  S.  V.  Zes  Cloya.  SS 
Fed.  493. 

Ala. — ^Haygood  v.  State.  98  Ala.  61, 
13  S  326. 

Minn, — State  v.  McCrum,  38  Minn. 
154,  36  NW  192;  State  v,  Jamison,  38 
Minn.  21,  35  NW  712. 

N,  T. — Pea  V.  Parshall,  6  Park.  Cr. 
129, 

Pa, — Com.  V,  Kanlper,  3  Pa.  Co,  276. 

aa  Black  V,  Com.,  164  Ky,  144,  156 
SW  1043-  Huff  V.  Com,,  37  SW  1046, 
18  KyL.  752;  Couch  v.  Com.,  29  SW 
29.  16  KyL  477:  Malone  v.  Com.,  91 
Ky.  307.  16  SW  856,  12  KyL  895; 
Kramblel  v.  Com.,  2  8W  6S6,  8  KyL 
605;  Com.  v.  Llttrell.  4  KyL  261, 

[a]  Sveh  a  provision  Is  lateadett 
to  Teach  that  ^ass  of  eases  whicb  do 
not  embnoe  an  Intent  to  commit  sap% 
or  which  may  not  be  susceptible  ox 
proof  of  such  an  Intent,  and  at  the 
sfime  time  to  punish  every  taking  or 
detention  by  a  man  of  a  woman 
against  her  will  with  Intent  to  have 
carnal  knowledge  with  her  himself, 
or  that  another  shall  have  such 
knowledge,  whether  or  not  accom- 
panied with  an  attempt  to  commit  a 
rape  upon  her  person.  Howell  v.  Com., 
6  KyL  174.  It  Is  Intended  to  punish 
those  who  detain  females  against  their 
will  and  consent  for  the  purpose  of 
having  sexual  intercourse  with  them, 
and  to  create  a  lesser  offense  than  that 
of  rape  or  an  attempt  to  commit  rape. 
Evans  v.  Cora.,  79  Ky.  414.  3  KyL  80. 

ai.  Peo.  V.  Flores.  160  Cal.  766.  118 
P.  246,  AnnCasl9I3A  682  and  note 
"previous  chaste  character"  es- 
sential); Peo.  v.  Newton,  11  Cal.  A, 
762,  106  P  247;  Com.  v.  Israel.  Ill  Ky. 
608,  64  SW  442,  23  KyL  841;  State  v. 
McCrum,  38  Minn.  154,  36  NW  102; 
Beyer  v.  Peo.,  86  N.  T.  869;  Peo.  v. 
Brown,  71  Hun  601.  24  NTS  1111; 
Pea      Crotty,  9  NTS  937. 

flS.   Studer  v.  State,^  CHi.Clr.Ct. 
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against  the  takii^  of  any  female  from  heo:  lawful 
eoBtodian,  without  his  coiLsent,  for  the  purpose  of 
proatitution  or  eoncabinage;"  against  the  enticing 
or  taking  away  of  any  unmarried  female  of  t^aste 
life  and  oonversation  for  the  puipose  of  prostitu- 
tion or  eonoabinage  against  the  taking  of  a  fe- 
male, under  a  designated  age,  for  the  purpose  of 
prostitution  or  sexual  intercourse  against  the 
taking  of  a  female,  under  a  designated  age,  from 
the  custody  of  her  lawful  custodian,  for  the  purpose 
of  prostitution  or  concubinage  f  or  against  the  tak< 
ing  and  seduction  of  a  girl  under  a  designated  age.^^ 
Aiders  or  abettors.  In  like  manner  the  receiv- 
ing, employing,  harboring,  or  causing  or  procuring 
the  taking  for  the  purposes  inhibited  by  the  stat- 
ute,^ or  aiding  or  assisting,  or  concealing,  or  aiding 
or  abetting  in  the  concealment,  for  such  purposes, 
are  made  punishable  as  in  the  case  of  the  principal 
act.^  Where  the  taking  for  a  particular  purpose, 
from  the  custody  of  the  parent,  guardian,  etc.,  is 
prohibited,  it  also  is  sometimes  provided  that  con- 
sent to  the  taking  by  such  person  having  the  legal 
custody,  for  the  purpose  mentioned  in  the  statute, 
shall  be  punishable  as  the  taking  itself.^ 

4]  2.  General  Oonstmction  of  Statntes. 
The  abduction  statutes  -were  intended  for  the  pres- 
ervation of  the  peace  of  the  home  and  the  virtue  of 


inexperienced  fonalM,  and  to  protect  the  family 
against  the  assaults  of  those  who  traffic  in  womeo 
for  houses  of  prostitution,  and  to  save  the  members 
of  the  family  from  sorrow  and  disgrace,  the  courts 
should  be  careful  not  to  construe  the  statutes  so  as 
to  deprive  them  of  any  element  of  effectiveness  in 
this  regard,'^  and  should  not  seek  to  engraft  on  the 
statute  an  exception  whi6h  is  plainly  within  the 
mischief  intended*  to  be  cured  nor  should  the 
statute  be  extended  to  cover  cases  not  within  its 
terms." 

5]   0.  Speciflc  Elements — 1.  In  OeneraL  To 

constitute  the  statutory  offense  of  abduction  the 
act  must  contain  all  the  specific  elements  of  the 
crime  as  defined  by  the  Htatute." 

6]  2.  The  Taking  or  Detention— a.  In  Oea- 
eraL  Where  the  statute  provides  against  the  tak- 
ing away,  etc.,  of  a  female,  the  taking  as  contem- 
plated by  the  statute  is  a  material  element  of  the 
offense,*^  and  the  offense  will  not  be  complete  by 
sexual  intercourse  where  there  has  been  no  taking, 
except  where  the  statute  also  punishes  the  receivin<r, 
harboring,  or  using  of  a  female,  etc.''  The  word 
"take"  or  ^'taking''  in  such  a  statute  means  to 
seize,  lay  hold  of,  or  catch  that  is,  to  get  posses- 
sion or  control  of  the  person  of  the  female,  for 
however  short  a  time,  for  any  of  the  purposes  pro- 


33  [aff  H  Oh.  St.  B19,  78  NE  11S9]; 
Com.  V.  Kanlper,  3  Pa.  Co.  276. 

83.  Peo.  V.  Newton,  11  Cal.  A.  762. 
106  P  247;  South  v.  State,  97  Tenn. 
4»«,  37  8W  210:  Scrugrgs  v.  State,  90 
Tenn.  81.  15  8W  1074:  Jeoklns  v. 
State.  IS  liea  (Tenn.)  674. 

H.  Peo.  V.  Roderlgrafl,  49  Cal.  9; 
Henderson  v.  Peo.,  124^111.  607,  17  NK 
68,  7  AmSH  301  and  note;  Slocum  v. 
Peo..  90  111.  274;  Peo.  V.  Cummons.66 
Mich.  544,  28  KW  216:  Carpenter  v. 
Peo..  8  Barb.  (N.  T.)  608.  See  also 
Peo.  V.  Deckenbrock,  IBT  App.  XHv. 
879,  142  NTS  278. 

S5.  State  v.  Keith,  47  Mlim.  B59. 
60  NW  691;  State  v.  McCrum,  38  Minn. 
154.  36  NW  102:  State  v.  Jamison,  38 
Minn.  21,  86  NW  712;  Com.  v.  Kanl- 
per, 3  Pa.  276.  _ 

[a]  ObJ«ci  of  stetBte^— Cal.  Pen. 
Code  S  267,  making  it  a  crime  to  take 
away  any  female  under  the  age  of 
eighteen  years  from  her  father,  moth- 
er, guardian,  or  other  person  having 
the  legal  charge  of  her  person,  with- 
out their  consent,  for  the  purpose  of 
prostitution,  has  for  Its  object  the 

firotectlon  of  young  glrla  who.  even 
f  not  virtuous,  are  not  abandoned  or 
beyond  the  hope  of  reform.  Peo.  v. 
Plores,  160  Cal.  766,  118  P  246. 
AnnCaal912A  682  and  note. 

[b]  Xn  PomsylTania,  the  takinr 
of  a  female  under  sixteen  years  of 
age  for  the  purposo  of  sexual  Inter- 
course, etc  (AetUR7  28.1886>,andthe 
eamaliT  knowing  a  female  under  six- 
teen yeare  of  age  with  or  without  her 
consent  <Aot  May  19,  1887),  are  dis- 
tinct crimes,  and  the  former  provision 
was  not  repealed  by  the  latter.  Cora. 
V.  Powler.  18  PhlU.  Bt6. 

Se.  IT.  S.  V.  Zes  Cloya.  85  Fed.  493; 
State  V.  Round,  82  Mo.  679:  State  v. 
Veasel.  74  Mo.  524 ;  Pea  V.  Parshall,  9 
Park.  Cr.  <N.  T.)  129. 

37.  State  V.  Gordon,  46  N.  J.  L. 
432. 

38:  Beyer  v.  Peo.,  86  N.  T.  369; 
Peo.  V.  Miller.  70  App.  DIv.  592,  75 
NTS  665;  Peo.  v.  Scott.  4  NTBt  736. 
See  also  Peo.  v.  Drake,  162  Cal.  248, 
121  P  1006;  State  v.  Davis,  14  Del. 
BS8,  33  A  439;  Peo.  v.  Deckenbrock, 
157  App.  Div.  379.  142  NTS  278. 

[a]  *VTOonrex"  and  "mxMomir  dls- 
tlnTBlahed. — In  California  It  was  held 
that  to  "procure  a  female  to  have 
Illicit  carnal  connection  with  any 
man"  was  intended  to  cover  only  the 
offense  of  being  a  procurer  or  pro* 
euresfl,  and  not  to  extend  to  a  mere 


enticing  and  seduction  by  the  entlcer. 
It  refers  to  the  act  of  a  person  who 
procures  the  gratification  of  the  pas- 
sion of  lewdness  for  another.  Peo. 
v.  Roderigas,  49  Cal.  9. 

[b]  It  Is  not  a  orlma  to  eld  in 
placing  In  a  house  of  prostitution  a 
female  under  the  age  of  eighteen 
years,  of  unchaste  character,  and  who 
has  abandoned,  and  Is  not  in  the  legal 
.charge  of  any  one,  but  is  a  wanderer 
on  the  town.  Peo.  v.  Flores,  160  Cal. 
766.  118  P  246,  AnnCaal»18A  582  and 
note. 

n.  State  T.  Terrtll,  7<  Iowa  149. 
40  NW  128;  Carpenter  v.  Peo.,  8  Barb. 
(N.  T.)  603. 

[a]  OommlMloii  by  aame  and  dif- 
ferent persons^The  inveigling  or 
enticing  of  a  female  to  a  house  of  fU 
fame,  and  knowingly  concealing  or 
assisting 'or  abetting  the  concealing 
of  such  female  so  enticed,  are,  under 
the  statute  punlshlnK  such  acts,  two 
separate  offenses.  They  may  be  com- 
mitted by  the  same  person  in  connec- 
tion with  the  same  female  or  by  dif- 
ferent persons  with  concert  of  action. 
State  V.  Terrlll,  76  Iowa  149,  40  NW 
128.  But  see  Carpenter  v.  Peo.,  8 
Barb.  (N.  T.)  603,  $06  (where  Welles, 
P.  X,  said  :  "[It]  muErt  be  understood 
.  .  .  that  the  aid  or  assistance  by 
the  person  charged,  is  rendered  to 
some  other,  who  is  guilty  of  the  same 
offense.  The  very  words,  aid  and  as- 
sist, imply  another  actor  or  agent. 
When  one  person  renders  aid  or  as- 
sistance, it  la  to  some  other.  He  is 
regarded  as  an  auxiliary,  acting  in 
subordination  to  a  principal.  Thus,  if 
one  person  by  inveigling  or  persuad- 
ing, obtains  the  consent  of  the  female 
to  go  away  for  the  purpose  .of  prosti- 
tution, and  she  thereupon  at  the  re- 
quest of.  or  by  uniting  with  her 
seducer,  persuades  another  person  to 
take  her  away  for  the  same  purpose, 
such  other  person  is  guilty  of  aiding 
and  assisting  in  her  abduction.  But 
if  the  female  of  her  own  accord,  de- 
cides to  go  away  for  the  purpose 
mentioned,  and  a  person  at  her  re- 

?ueBt  and  upon  her  persuasion 
umlshes  her  with  the  means  of 

foing,  or  carries  her  away.  It  can  not, 
apprehend,  be  said  that  he  is  rullty 
of  aiding  or  assisting  In  her  abduc- 
tion, for  the  reason  that  in  such 
case  there  would  be  no  abduction 
within  the  meaning  of  the  act)." 

[b]  Then  »  amma.%  at  the  Insti- 
gation of  hia  master,  aaslaU  In  In- 


ducing a  girl  to  leave  her  home  for 
Immoral  purposes,  the  master  Is  the 
iirlncipal  and  the  servant  his  ac- 
complice. U.  S.  V.  Sotto,  9  Philippine 
231 

ao.  state  V.  Jamison,  88  Minn.  21, 
35  NW  712;  State  v.  Feasel,  74  Mo. 
624. 

81.  Peo.  V.  Fowler,  88  Cal.  136,  25 
P  1110;  State  v.  Overstreet,  43  Kan. 
299.  23  P  573;  Peo.  v.  Bristol,  23  Mich. 
118;  Reg.  V.  KIpps,  4  Cox  C  C.  167. 

&]  notMtiom  of  paxants.— State 
ilsenhall,  106  N.  C.  676,  11  SG  618 
[quot  State  v.  Burnett.  142  N.  C.  671. 
fiSl.  66  SB  72];  U.  S.  v.  Reyes,  20 
Philippine  610;  U.  S.  t.  Banila,  1» 
PhlUppine  130:  Re^.  v.  Timmlna,  Bell 
C.  C.  276;  Rex  T.  Yorkma,  1 6 
CanCrCas  189»  21  Ont.  JL.  ISS,  IS 
OntWR  54. 

[b]    Proteotlon  of  pnUlo  in  «n- 
eral — Rex  v.  Pigot,  ll  Mod.  El*.  88 
Reprint  1488. 
&   Slocum  T.  Peo..  90  IlL  274. 
Com.  V.  Cook,  12  Meta  (Bdaas.) 


88. 

93. 

34. 
144. 

85. 

166 


State  v.  O'Bannon.  17  S.  C.  1^. 


IIL— Bradshaw  v.  Pea.  152  IlL 
»,  38  NB  662. 

Md.— Brown  v.  State.  78  Md.  468.  20 

A  186.  • 

Minn.- — State  v.  Jamison,  38  Minn. 
21,  35  NW  712. 

N.  T. — Peo.  V.  Plath.  100  N.  T.  500. 
3  NE  790,  63  AmR  236;  Peo.  v.  Par- 
shall.  6  Park.  Cr.  129. 

Pa. — Com.  V.  Kanlper,  3  Pa.  Co. 
276. 

Eng.— Re«.  OliOer.  10  Cox  C.  C 
402. 

36.  Com.  V.  Kanlper,  8  Fa.  Co.  276. 

37.  Peo.  V.  Smith.  114  App.  I>Iv. 
613.  100  NTS  269,  20  N.  T.  Cr.  307 
(holding  that  under  Pen.  Code  I  283, 
providing  that  a  person  who  takes, 
receives,  ■  employs,  harbors,  or  uses, 
a  female  under  the  age  of  eighteen 
years  for  the  purpose  of  prostitution, 
or,  not  being  her  husband,  for  the 
purpose    of    sexual    Intercourse,  la 

f;uilty  of  abduction,  proof  of  a  "tak- 
ng"  Is  unnecessary;  proof  of  a  "re- 
ceiving" sufHolng) . 

3&  State  v.  Hromadko,  123  Iowa 
666,  99  NW  580:  Couch  v.  Com..  29 
SW  29.  16  KyL  477. 

[a]  "Za  ike  o««BS«  of  taUaff,  tli* 
aotlTe  physioal  araaer  of  tt«  Aafaad- 
snt  is  nsoessary.  (l)  He  may  only 
hold  a  ladder  or  a  rope  for  her  escape 
from  her  parents'  house:  or  he  may- 
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hibited  by  the  statute.*^  To  render  the  accused 
guilty  of  taking  the  female  away  he  mast  have  been 
in  some  way  instrumental  in  causing  her  to  leave,*' 
and  if  the  female  without  any  force  or  inducement 
on  the  part  of  the  accused  voluntarily  leaves  her 
home,  he  is  not  guilty  of  taking  her  therefrom  if 
lie  subsequently  meets  her  and  takes  her  to  some 
place  for  a  prohibited  purpose;*^  and  if  she  comes 
to  the  accused's  house  of  her  own  accord  and  with- 
oat  any  prompting  or  inducement  on  his  part,  the 
fact  that  he  permits  her  to  remain  does  not  render 
titni  guilty  of  taking  her  away  from  her  home.*' 

[i  7]  b.  Force — (1)  Necessity.  Even  under  the 
strictest  definition  of  abduction — the  taking  or 
carrying  away  of  the  child  of  a  parent,  or  the  wife 
of  a  husband,  etc^  either  by  fraud,  persuasion,  or 


open  violence — actual  manual  capture  or  violence 
is  not  necessary,*"  and  under  many  statutes  actual 
force  is  not  required,  the  oommonest  provisions 
being  against  the  taking  of  young  girls,  and  as  in 
such  cases  consent  on  the  girl's  part  is  not  ma- 
terial,** the  taking  contemplated  being  from  the 
parent  or  other  person  having  the  legal  custody  of 
the  girl,  actual  violence  is  unnecessary.*"  There 
must,  however,  be  some  positive  act  on  the  part  of 
accused  to  get  the  female  away  from  the  person 
having  the  1^1  charge  of  her  ;*"  but  it  is  a  sufficient 
taking  if  the  female  is  induced  to  accompany  the 
accuse^  through  solicitations  or  inducements  on  his 
part,*'  regardless  of  the  character  of  the  induce* 
ments  used;*"  or  if  she  is  induced  to^such  course 
by  fraud  or  deception;*^  a&d  it  is  immaterial  that 


only  furnMi  a  eonTasranca  for  h«r 
transportation:  or  h6  may  only  ac- 
company her  somewhere — where  he 
has  persuaded  her  to  go,  yet  each 
Toald  cCHistitute  the  offense."  Per 
Reeder.  J..  In  Com.  V.  Kanlper,  3  Pa. 
Co.  276.  280.  (2)  The  act  must  bo  com- 
mitted by  force  or  violence.  V.  S. 
T.  Banila.  19  Philippine  130. 

39.  Couch  V.  Com.,  2?  SW  29,  16 
KyL  477. 

[  a  ]    Mere    sednotloa     does  not 

amount  to  a  taking.  Peo.  V.  Parshall, 
C  Park.  Or.  (N.  Y.)  129.  See  also 
Lampton  V.  State,  (Mlas.)  11  S  656. 

[b]  IMstlnnlalMa  from  reoolvliiff 
or  allowing'. — ^he  word  "take,"  In  the 
statute  against  the  taking  of  a  fe- 
male, etc.,  for  the  purpose  of  prosti- 
tution, seems  to  be  used  to  distinguish 
the  act  prohibited  from  those  cases 
where  the  female  Is  merely  received 
or  allowed  to  follow  a  life  of  prosti- 
tution without  persuasion  or  Induce- 
ment by  the  accused.  Peo.  v.  Plath, 
100  N.  T.  690,  3  NE  790.  B3  AmR  236, 
4  N.  Y.  Cr.  53  [rev  36  Hun  4541. 

4a  Brown  v.  State,  72  Md.  468,  20 
A  239;  Peo.  v.  Parshall,  6  Park  Cr. 
(X.  Y.)  129  :  Com.  v.  Fowler,  18  Phila. 
iPa.)  516:  Re*  v.  Jarvis.  20  Cox  C.  C. 
U9:  Reg.  V.  Miller,  13  Cox  C.  C.  179; 
Re».  V.  Ollfler,  10  Cox  C.  C.  402;  Reg. 
7.  Robb,  4  F.  *  p.  69 ;  Reg.  v.  Green, 
3  P.  &  P.  274 :  Reg.  V.  Handley,  1  F. 
t  F.  648;  Rex  v.  Kaufman,  68  J.  P. 
1S9:  Reg.  V.  Burrell.  1>.  A  C.  864. 

41.    111. — Slocum  V.  P«o.,  90  111.  S74. 

Mo. — Sts.te  T.  JohnBon»  115  Mou  480. 
Z:  SW  463. 

N.  Y. — Peo.  V.  Parshall,  6  Park.  Cr. 

N.  c. — State  v.  Burnett,  142  N.  C. 
i77,  55  SE  72. 

Enjr. — BoK.  v.  Hlbbert.  L.  R.  1  C.  C. 
iU  (female  met  on  street);  Reg.  v. 
Mnier,  IS  Cox  C.  C.  179;  Reg.  v.  Oll- 
fier.  10  Cox  C.  C.  402;  Reg.  v.  Green, 
1  P.  ft  F.  274  (fetnale  met  on  street) ; 
R«  V.  Kaufman,  68  J.  P.  189. 

R  C— Rer-  V.  Blythe,  4  B.  C.  276. 

Fal  xnsanafelott^Where  a  girl  of 
Itss  than  etstiteen  yearn  of  age,  who 
had  been  committed  to  an  Institution 
for  incorrl^ble  girls,  escaped,  and 
]*arfng  her  home  became  a  street 
nlker.  remaining  upon  the  streets  six 
or  seven  weelcs  without  any  attempt 
Vtriff  made  by  her  parents  to  find  her, 
iccnsed,  wlio  procured  her  entrance 
ato  a  bawdyJiouse,  was  not  guilty  of 
1  violation  of  Pen.  Code  I  267,  mak- 
:rijc  It  a  crime  for  any  person  to  take 
my  any  female  under  the  age  of 
**hteen  years  from  her  father, 
Eotlier  or  giiaxdfan  without  their 
ranwnt,  for  the  purpose  of  prostltu- 
f:BD.  Peo.  V.  Flores,  160  CaL  786, 
::i  P  246,  AnnCasl912A  582  and  note. 

Ri]  WlMra  •  woman  leaves  hsr 
Mu  TolvBteKlXy  for  tlM  pazpose  of 
nil  J  Ins  Kuuiisafl  the  latter  is  not 
nilty  of  abduction.  U.  S.  v.  Rodri- 
rwx.  1  Philippine  107. 

a.  Brown  v.  State,  72  Md.  468,  20 
A  1S<;  Reg.  V.  Ollfler,  10  Cox  C.  C. 
1  '■  ~  Compare  Peo.  t.  PI  att,  1 
HowPrNS  (N.  T.)  402  (holding  that 
Oder  Pen.  Code  I  S82,  providing  that 


a  person  who  "takes"  a  female  under 
the  age  of  sixteen  years  for  the,  pur- 
pose of  prostitution  Is  guilty  of  a 
felony,  accused  was  guilty  where  a 
eirl  went  to  hie  house  voluntarily  and 
he  Invited  her  in  and  allowed  her  to 
remain  there). 

[a]  •TaUag"  ImpUM  Mnne  P«r- 
soMlv*  Indnosamit  on  the  part  of^the 
accused,  an^  not  a  mere  permission 
or  allowance  to  follow  a  life  of  pros- 
titution. Peo.  V.  Plath,  100  N.  Y.  B90. 
3  NB  790,  68  AmR  236,  4  N.  Y.  Cr.  G3 
[rev  36  Huu  454]. 

43.  Jones  v.  Com.,  121  Ky.  166.  89 
SW  174,  28  KyL.  213;  Peo.  v.  Seeley> 
37  Hun  (N.  Y.)  199;  State  ▼.  Chlsen- 
hall,  106  N.  C.  676,  11  SB  618. 

44.  See  infra  I  9. 

46.  Cal. — Peo.  V.  DemoilBaet,  71 
Cal.  611,  12  P  7SS;  Peo.  v.  Marshall, 
59  Cal.  386. 

Kan. — State  t.  Buaaey,  68  Kan.  679, 
50  P  891. 

Minn.— State  v.  Keith,  47  Minn.  559, 
50  XW  691;  State  T.  Jamison,  38  Minn. 
21,  35  NW  712. 

Mo.-J-State  v.  Round,  82  Mo.  679. 

N.  T.— Peo.  V.  Seeley,  37  Hun  190; 
Kauffman  v.  Peo.,  11  Hun  82;  Car- 
penter V.  Peo.,  8  Barb.  60S. 

N.  C— State  v.  Burnett.  142  N.  C. 
577,  55  SB  72;  State  v.  Chlsenhall,  106 
N.  C.  676,  XI  SB  618;  State  V.  George, 
98  N.  C.  667. 

Pa. — Com.  V.  Kaniper,  8  Pa.  Co.  276. 

Philippine.— U.  8.  v.  Banila,  19 
Philippine  130. 

Tenn. — South  v.  State,  97  Tenn.  496, 
37  SW  210;  Scruggs  v.  State,  90  Tenn. 
81,  15  SWa074;  Tucker  v.  SUte,  8 
Iiea  633. 

Eng. — Rex  v.  Plerson,  Andr.  810,  95 
Reprint  412;  Reg.  v  Manktelow,  6  Cox 
C.  C.  143;  Reg.  v.  Klpps,  4  Cox  C.  C. 
167;  Reg.  T.  Handley,  IF.  A  F.  648. 

4«.  Peo.  V.  Marshall.  69  Cal.  886; 
Peo.  V.  Pamhall,  6  Park.  Cr.  (N.  Y.) 
129. 

47.  Mo. — State  T.  Johnson,  116  Mo. 
480,  22  SW  463. 

Pa. — Com.  V.  Walker,  34  Pa.  Super. 
14. 

Philippine. — U.  S.  V.  Mendoxa,  2 
Philippine  429;  U.  8.  v.  Alvarea,  1 
Philippine  361  (holding  that  the  tak- 
ing of  a  woman  from  her  parents 
home  by  wllea  and  persuasion  and  for 
a  lewd  purpose  constitutes  the  crime 
of  abduction  defined  and  penalised  in 
Pen.  Code  art  446,  the  use  of  physical 
force  not  being  an  element  thereof). 

Enir. — Reg.  v.  Hopkins,  C.  &  M.  264, 
41  IBCL  143;  Rex  v.  Jarvis,  20  Cox 
C.  C.  249. 

Can. — Rex  v,  Yorkcma,  16  CanCrCaa 
189,  21  Ont.  L.  193.  16  OntWR  54. 

B.  C— Reg.  v.  Blythe,  4  B.  C.  276. 
See  also  cases  supra  note  45. 

[a]  "It  is  mtfflelent  (1)  If  such 
moral  force  was  used  as  to  create  a 
willingness  on  the  girl's  part  to  leave 
her  father'a  house."  Per  WIghtman, 
J.,  In  Reg.  V.  Handley,  1  F.  ft  F.  648, 
649  [quot  SUte  v.  Burnett.  142  S.  C. 
577,  681,  66  SB  72;  State  T.  Chlsen- 
hati,  106  N.  C.  676.  679,  11  SE  518], 
(2)  "The  taking  may  be  by  artifice, 
cajolery,  craft,  perauaalon  or  prom- 


laaa,  or  by  the  purely  voluntary 
surrender  of  the  person  taken,"  Per 
Beaver,  J.,  in  Com.  v.  Walker,  34  Pa. 
Super.  14,  16.  (3)  It  i»  sumcient  that 
she  leave  of  her  own  volition  through 
cajolery  and  promises  on  the  part  of 
the  abductor.  U.  S.  T.  Reyes.  20  Phll- 
ippliie  610. 

[b]  Thar*  la  a  teklag  where  th» 
accused  persuades  a  female  to  leave 
her  homs;  and  while  under  the  In* 
flnence  of  such  persuasion,  and  as  a 
part  of  a  continuous  design,  she  Joins' 
the  accused.  State  v.  Buasey,  68  Kan. 
679,  60  P  891;  SUte  v.  Jameaon,  38 
Minn.  SI,  26  NW  712:  South  v.  SUte, 
97  Tenn.  496,  37  8W  210;  Reg.  v. 
Prazer,  8  Cox  C.  C.  446;  Reg.  v. 
Mankeltow,  6  Cox  C.  C.  143 ;  Reg,  v. 
Klpps,  4  Cox  C.  C.  167.  But  seo 
Com.  V  Kanlper,  3  Pa.  Co.  276  (where 
this  is  said  to  be  an  enticing  and  not 
a  taking,  a  distinction  being  made  be- 
tween the  two). 

Icl  Am  against  one  who  aUa  or 
aaslsta.>»In  Carpenter  v.  Peo..  A 
Barb.  (N.  Y.)  603,  It  was  held  that 
where  a  person,  by  inveigling  or  per- 
suading, obtains  the  consent  of  a ' 
female  to  go  away  for  the  purpose  of 
prostitution,  and  she  thereupon,  at 
the  request  of  or  by  uniting  with  her 
seducer,  persuades  another  person  to 
take  her  away  for  the  same  purpose, 
tbi  latter  person  may  be  guilty  of 
aiding  or  assisting  In  her  aoductlon. 
But  If  the  female  of  her  own  accord 
decides  to  go  away  for  the  purtKise 
mentioned,  and  thereupon,  at  her  re- 
quest and  upon  her  perauaaion,  snch 
person  furnishes  her  with  the  means 
of  going  or  carries  her  away,  tbla 
would  not  be  such  assisting. 

48.  Slocum  V.  Peo.,  90  111.  274: 
Peo.  V.  Bristol,  23  Mich.  118;  SUte 
V.  Chlsenhall,  106  N.  C.  676,  11  SB 
518. 

[a]    Direct  proposftl  aot  aeoaMarj. 

— One  cannot  evade  the  aUtute  br 
artfully  avoiding  a  direct  proposu 
that  the  female  should  go  away  with 
him,  when  hia  conduct  la  equivalent 
to  auch  a  proposal,  and  not  only  sug- 
ffeats  it,  but  la  calculated  and  de* 
signed  to  Induce  her  to  go.  Peo.  v. 
Carrier,  4«  Mich.  442,  9  NW  487. 

40.  U.  S.  V.  Reyes.  SO  Philippine 
610;  South  V.  State,  97  Tenn.  496,  87 
SW  210 ;  Rex  V.  Plerson,  Andr.  810, 
95  Reprint  412:  Ref?.  v.  Hopkins,  C. 
A  M.  254,  41  ECL  143 ;  Rex  v.  Wing, 
5  OntWN  295. 

[a]  Prand. — Procuring  a  female 
to  accompany  the  accused  through 
fraudulent  representations  may  con- 
stitute an  unlawful  taking  against 
the  female's  will.  Beyer  v.  Peo.,  8S 
N.  Y.  369,  372  (where  Miller,  J.,  said: 
"There  was  sufficient  proof  upon  the 
trial  that  the  prisoner  falsely  repre- 
sented to  the  prosecutrix  that  he  had 
procured  her  a  situation  as  a  servant 
in  a  respectable  family,  and  that  un- 
suspicious  of  the  objeift  he  had  In 
view,  and  relying  upon  nls  statement 
she  was  Induced  to  proceed  with  him 
to  the  disrepuuble  house  where  the 
crime  was  consummated.  It  cannot* 
therefore,  be  said  that  ahe  went  there 
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she  made  the  first  proposal  that  she  diould  go  with 
the  aeeused.'' 

DisapprovaL  If  the  female's  leaving  is  caused 
by  the  inducements  o'fFered  by  the  accused,  he  is 
guilty,  although  at  the  particular  time  the  female 
left  he  disapproved  of  it." 

[$  8]  (2)  Detention  against  WilL  Where  the 
statute  prohibits  the  taking  or  detention  of  a  woman, 
by  force  or  against  her  will,  with  a  particular  in- 
tent, the  offense  is  not  complete  unless  the  accused 
interposes  between  the  woman  and  the  free  exer- 
cise of 'her  will.  The  taking  must  be  with  force  or 
against  the  will,"  and  the  detention  thus  inhibited 
must  be  something  more  than  mere  persuasion  or 
an  exhibition  of  desire  to  gratify  the  animal  pas- 
sion." It  is  not  necessary,  however,  that  actual 
physical  violence  should  be  used;  but  any  applica- 
tion of  physical  force  by  a  man  to  the  person  of  a 
woman,  with  intent  on  bis  part  to  prevent  free  loco- 
motion on  the  part  of  the  woman,  is  a  "detention," 


voluntarily  for  the  purpose  of  being 
defiled,  and  it  is  manifest  that  it 
was  contrary  to  her  will  to  become 
the  Inmate  of  such  a  house^  and  that 
she  neither  expected  nor  contemplated 
any  such  result.  She  was  an  unwill- 
ing victim  of  misrepresentation, 
fraud  and  falsehood,  and  as  the  pris- 
oner Intended  to  accomplish  her  de- 
filement, and  she  did  not  go  willingly 
to  be  deiBIed,  or  In  any  way  assent  to 
the  act,  it  Is  a  logical  and  rational 
inference  that  she  was  taken  unlaw- 
fully against  her  will  within  the 
meaning  of  the  statute").  See  also 
Schnlcker  t.  Peo.,  88  N.  T.  192  [appr 
Beyer  v.  Peo.  86  N.  Y.  869]. 

[b]  yxaad  wt  aw«ptlon  nnntoM- 
MXT^ITnder  the  statute  against  the 
taking',  ualng,  employing,  or  causing 
to  Be  taken,  used,  or  employed,  etc., 
a  girl  under  a  designated  ace,  for 
Immoral  punxMes  mentioned,  the  tak- 
ing Is  sufllcient  If  It  is  upon  the  re- 
quest, advice,  or  persuasion  of  the 
accused,  and  no  deception  of  fraud  Is 
necessary.  Peo.  v.  Seeley,  37  Hun 
(N.  TJ  190;  Reg.  v.  Robins,  1  C.  &  K. 
456.  47  ECL  4B«:  Reg.  v.  KIpps.  4  Cox 
C.  t.  167. 

[c]  rzmnd  OB  par«Bt^In  Ehigland, 
under  the  statute  24  ft  25  Vict,  c  100 
I  5G,  punishing  any  one  who  by  fraud 
entices  away  any  child  under  the  age 
of  fourteen,  etc.,  a  conviction  may  be 
had  where  the  fraud  is  practiced  upon 
the  parents  of  the  child,  and  it  Is  not 
essential  that  the  fraud  be  practiced 
upon  the  child  Itself.  Reg.  v.  Bellis, 
17  Cox  C.  C.  660  rdlsappr  dictum  Reg. 
T.  Barrett,  15  Cox  C.  C.  658], 

60:  Cat. — People  v.  Demotuaet,  71 
Cal.  611,  12  P  788. 

Mich.— Peo.     Bristol.  23  Hleh.  118. 

N.  t. — Carpenter  v.  Peo.,  8  Barb. 
«03. 

Tenn. — Orlflln  v.  State,  109  Tenn. 
ir,  70  SW  61. 

Eng. — Reg.  v.  Bobbins,  1-  C.  &  K. 
456,  47  ISCL  4S6;  Reg.  Biswell,  2 
Cox  C.  C.  279. 

ral  'Vo  deoevtlon  or  forwardiMM 
en  tn«  part  of  the  gixl  .  .  .  can  pre- 
vent the  person  taking  her  away  from 
beinp  guilty."  Per  Erie,  C.  J.,  In  Reg. 
v.  Trmmins,  Bell  C.  C.  276.  278. 

Bl.    Reg.  V.  Ollfler,  10  Cox  C.  C.  402. 

68.  Iowa.— State  v.  Hromadko.  128 
Iowa  665.  99  NW  560  (unlawful  and 
against  the  woman's  will). 

Ky.— Robh  v.  Com.,  101  SW  918,  31 
Kyi*  246;  Jones  v.  Com.,  121  Ky.  266, 
89  aw  174.  28  KyL  213:  Beaven  v. 
Com.,  30  SW  968,  17  KyL  246;  Payner 
T.  Com..  19  SW  927;  Cargill  v.  Com., 
13  SW  916;  Kramblel  v.  Com..  2  SW 
655,  8  Kyli  605;  Wilder  v.  Com.,  81 
Ky.  591. 

Miss. — lampton  v.  State,  11  S  656. 

Mo.— State  v.  Maloney,  lOS  Mo.  10, 
16  SW  519. 

N.  T.— Kauttman  v.  Peo.,  11  Hun 
820. 


if  the  application  of  force  is  sufficient  and  does 
&ct  to  any  extent  present  the  power  of  free  loe 
motion  in  such  womjin,  and  prevent  her  from  ^ii 
or  being  wherever  she  wishes  to  go  or  to  be;" 
it  is  sufficient  if  the  female  is  induced  to  go  < 
detained,  by  false  representations  or  by  fear  induce 
by  threats,*"  or  if  she  is  unconscious  or  incapable  fl 
exercising  her  will,  as  where  she  is  asleep,**  or  o 
unsound  mind." 

If  the  detention  is  effected  against  the  will  of  th 
female,  it  is  immaterial  whether  the  intention  ti 
carry  out  the  purpose  of  the  detention  is  by  ford 
or  persuasion  where  the  latter  is  not  by  statute  i 
material  ingredient."  ! 

9]  c.  Consent.  Of  female.  Under  a  statut] 
prohibiting  the  taking  of  a  female,  under  a  desiei 
nated  age,  from  her  lawful  custodian,  or  from  sucli 
person  without  his  consent,  it  is  immaterial  whetbpi 
the.act  was  done  with  or  without  the  consent  of  tu(| 
female,  as  the  gist  of  the  offense  is  the  taking  fronj 
Bumett.'142  N.  C. 


N.  C— State  v. 
677,  55  SB  72. 

[a]  H«fns»l  after  ooannt, — If  a 

woman  first  consents  ta  her  taking 
away,  but  subsequently  refuses  to 
continue  with  the  offender  and  is 
compelled  to  remain  by  force,  there 
Is  a  Eufhclent  taking  against  her  con- 
sent, and  In  su<A  case  it  Is  not  ma- 
terial whether  she  was  married  or 
defiled  with  her  own  consent  or  not. 
Fulwood's  Case,  Cro.  Car.  488,  493,  79 
Reprint  1021,  1026. 

[b]  •^oman"  Isoludlar  "glri."— 
Under  a  statute  of  the  nature  men- 
tioned In  the  text,  prohibiting  the 
taking  and  detention  of  a  woman,  a 

firl  between  the  age  of  thirteen  and 
ourteen  years  Is  contemplated. 
"Woman"  »  synonymoaa  with  "fe- 
male." Couch  V.  Com.,  29  8W  29,  16 
KyL  477., 

[c]  ConMnt  of  biwbMid. — In  an 
action  for  unlawfully  detaining  a  wo- 
man against  her  will  with  intent  to 
have  carnal  knowledge  of  her.  it  is 
no  defense  that  her  husband  told 
accused  to  go  up  to  the  house  and 
have  intercourse  with  his  wife,  and 
that  it  would  be  all  right  with  her. 
Young  V.  Com..  (Ky.)  124  SW  812. 

63.  Cargill  V.  Com.,  (Ky.)  13  SW  916. 
[al    BMtralnt  of  Ubw^    la  es- 
sential to  constitute  crime  under  Pen. 
Code  I  266d.    Pea  v.  Drake,  162  C:al. 
248,  121  P  1006. 

64.  Jones  v.  Com.,  121  Ey.  266,  89 
SW  174  (holding  that  where  the  ac- 
cused and  the  prosecutrix  were  both 
on  horseback,  and  the  accused  con- 
fronted the  prosecutrix  in  the  road, 
and  when  she  pulled  to  one  side  he 
moved  over  to  that  side,  and  '  when 
she  finally  got  past  him  he  followed 
her  St  a  rapid  gait,  he  was  guilty  of 
detaining  her  within  the  meaning  of 
the  statute);  Robb  v.  Com.,  101  SW 
918,  31  Kyi.  246. 

[a]  To  tak*  th*  ontoh  of  a  ortovls 
gin,  or  to  hold  her  by  the  hand,  while 
pleading  with  her  for  carnal  knowl- 
edge, is  a  "detention"  creating  the 
offense  of  detaining  a  woman  against 
her  will  with  intent  to  have  carnal 
knowledge  with  her.  Paynter  v. 
Com..  66  SW  687.  21  Kyi*  1662. 

[b]  M«z«ly  aocostlsff  »  woman, 
even  in  a  threatening  manner,  doe.s 
not  constitute  a  detention,  where  It 
does  not  Induce  her  to  stop  and  the 
situation  of  the  parties  Is  such  that 
the  accused  could  not  reach  the  place 
where  the  woman  is.  Riley  v.  Com., 
65  SW  547,  21  KyL  1442. 

[c1  TTnder  CaL  P«u.  Code  §  SSSd, 
In  order  to  constitute  the  offense  it  is 
made  Imperative  that  the  female  in 
question  shall  have  been  "placed  In 
custody"  by  the  person  charged.  The 
use  of  the  words  "In  custody"  neces- 
sarily implies  that  she  must  be  placed 
where  she  Is  detained  or  kept  In  the 
charge  or  etmtrol  of  another  In  aome 


sort  of  restraint,  so  that  she  Is  not 
free  to  come  and  go  or  otherwise  act 
as  she  pleases.  Peo.  v.  Drake,  163 
Cal.  248,  121  P  1006. 

66.  Huff  V.  Com.,  87  SW  1046,  IS: 
Kyli  752. 

[a]  ZUnstnitlons, — (1)  Wliere  the 
accused  admittedly  went  to  the  hou^^; 
of  a  woman  and  falsely  represented  to; 
her  that  he  had  been  sent  by  a  rein- 
tlve  of  hers  \Q  notify  her  to  come  lol 
the  house  of  said  relative  on  accounti 
of  sickness  in  his  family,  and  upon' 
her  leaving  with  the  accused  be  mnrt^ 
Insulting  proposals  to  her,  which  she 
rejected,  and,  in  the  language  of  the' 
woman,  "run  against  me  in  front,  and  i 
Jammed  up  against  me,  and  jammed 
up  against  my  side  ana  back,"  there 
was  a  detention  within  the  meaning 
of  the  statute.   Huff  v.  Com..  87  SW 
1016,  18  Kyli  752.     (2>  Where  the 
prosecutrix  was  Induced  by  ta.\m  rep- 
resentations on  th«  part  of  the  ac- 
cused, upon  which  she  relied,  to  wo 
to  a  house  for  the  purpose  of  secor- 
Ing  a  situation,  whlOh  house  was  of 
a  disreputable  character,  where  the 
act  of  defilement  was  accomplished,  it 
was  a  taking  against  her  will  within 
the  meaning  of  the  statute.    Beyer  r. 
Peo..  86  N.  T.  869.     (S)  Where  the 

Srosecutrlx,  who  was  a  foreigner  and 
ad  been  In  the  United  States  but  a 
short  time,  sought  employment  at  a. 
place  which  was  a  house  of  prosti- 
tution, but  of  the  character  of  which 
she  was  Ignorant,  and  was  kept  at 
the  place  by  the  proprietor,  bv  being 
Induced  to  fear  that  she  would  be  ar- 
rested If  she  left,  after  which  she 
was  compelled  to  submit  herself  to  be 
defiled  arainst  her  will,  it  was  a  suf- 
ficient taking  against  her  will  for  (he 
purpose   prohibited   by   the  statute. 
Schnlcker  v.  Peo.,  88  N.  T  192. 
Where  a  confederate  of  the  accuwd 
inveigled  a  girl  of  fourteen  yenrs. 
having  a  portion  of  Ave  thousand 
pounds,  to  go  ■vt^Vn  her  and  a  maid- 
servant In  a  coach  into  a  park,  where 
the  accused  got  Into  the  coach  and 
the   confederate    got    out,    and  the 
accused  detained  the  girl  while  the 
coach  took  them  to  a  lodging  house, 
and  the  next  morning  prevailed  upon 
her  by  threats  to  marry  him.  It  con- 
stituted a  taking,    Swendsen's  Case, 
14  How.  SL  Tr.  659;  Brown's  Cast 
1  Vent.  243,  86  Reprint  163. 

66.  Malone  v.  Com.,  91  Ky.  SOT,  IE 
SW  856,  12  KyL  896:  Couch  v.  (^iin.. 
29  SW  29.  16  Kyli  477. 

[a]  Merelr  luiaf  hands  on  a 
sleeplag  woman  for  the  purpose  ot 
having  sexual  Intercourse  with  htr 
has  been  held  to  be  a  taking.  Wilder 
v.  Com..  81  Ky.  591;  Couch  v.  Qom-, 
29  SW  29,  16  Kyli  477. 

57.    Beaven  v.  Com..  80  SW  96!,  H 
Kyli  246-  Hlgglns  v.  Com.,  94  Ky.  51, 
21  SW  2S1.  14  KyL  729. 
M>   Paynerv.  Com.,Ky.)  19SWtn. 
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the  cQstody  or  without  the  consent  of  the  person 
indicated,  and  consent  of  the  female  therefore  is 
no  defMise."* 

Of  person  hftvinc  chuge  of  female.  On  the  other 
lumd  a  want  of  consent  of  the  person  havioj  chai^ 
of  the  person  of  the  female  is  an  essential  element 
of  the  offense  under  such  a  provision,*^  and  if  such 
eoosent  has  been  given  it  constitutes  a  good  de- 
fense,*^ unless  such  consent  was  induced  by  fraudu- 
lent representations,"  or  unless,  onder  soma  pro- 
Tisitns,  the  taking  was  for  porposes  of  prostitution 
or  eoncnbinage.** 

10]  d.  Taking  to  Place  of  FarticiilaT  Ohar- 
scter.  Under  statutes  prohibiting  the  taking  or  en- 
ticing of  a  female  to  a  house  of  ill  fame,  assignation, 
or  elsewhere,  for  the  purpose  of  prostitution,  the 
Tords  "or  elsewhere"  do  not  neutralize  the  pre- 
ceding words  of  description,  but  mean  any  place  ^ 
vbere  prostitution  of  the  character  eommon  to 
hoases  of  ill  fame  or  assignation  is  practiced,  and 
ODder  such  a  statute  the  offense  is  not  .eonunitted  by 
inveigling  or  enticing  a  female  to  any  place  without 
regard  to  its  cbaracter  and  for  the  mere  purpose 
of  sexual  intercourse.'' 


St.  Cal.— Pflo.     Dolan.  f  •  Cal.  ns, 

31  p  107:  Peo.  V.  DemouHet,  71  Cal. 
611.  12  P  7S8;  Pm.  v.  Cook,  61  Cal. 
4TS. 

Ga.— Thwefttt  v.  BtAte,  74  Ga.  8X1; 
Gravett  T.  SUte,  74  Oa.  IBl:  Barker 
V.  SUt«w  1  Ga.  A.  286.  E7  SB  i89. ' 

Kan. — State  T.'  Bnuey,  S8  Kan.  679, 
5()  P  891. 

Mich.— Peo.   V.  Bristol,  2t  Uloh. 

11?. 

Minn. — State  v.  Bager,  99  Mhin.  64, 
57.  108  NW  812  Jclt  CycJ. 
Mo.— State  v.  Bobbst,  181  Mo.  228, 

32  SW  1149;  State  t.  Stone,  106  Mo.  1. 
18  SW  890. 

X.  J. — State  Gordon,  46  N.  J.  L. 
432. 

N.  T. — ^Peo.  T.  Sceley,  37  Hun  190. 

N.  C. — State  v.  Chisenhall,  108  N. 
C.  «76,  11  SE  S18. 

Philippine-— U.  v.    Reyes,  20 

Philippine  BIO. 

Tenn. — South  v.  State,  97  Tenn.  496, 
J7  SW  210:  ScrussB  v.  State,  90  Tenn. 
(•1.  15  SW  1074;  Tucker  v.  State,  8 
Lea  633. 

Eng. — ^Rex  V.  Plereon,  Anflr.  810,  95 
Reprint  412;  Re^.  v.  TImmlns,  Bell 
C.  C.  276;  Rejr.  v.  Booth,  IJ  Cox  C.  C. 
"I;  Reg.  V.  Mycock,  12  Cox  C.  C.  28; 
Esp.  Barford,  S  Cox  C.  C.  40B;  Reg. 
V.  Manktelow,  «  Cox  C.  C.  143;  Reg. 
V.  Kfpps.  4  Cox  C.  C.  167;  Regr.  v. 
Bisweil.  2  Cox  C.  C.  279;  Rex  v. 
Tn-lsleton,  2  Keb.  432,  84  Reprint  271, 
1  Lev.  257,  83  Reprint  896;  Rex  v. 
Ossulston.  Str.  1107,  93  Reprint  1063. 

Can. — Rex  v.  Torkctna,  16 
<"3iiCrCas  189.  21  OnL  L.  R.  193.  16 
OntWR  54. 

60.  Brown  t.  State,  72  Md.  468,  20 
A  136;  Jones  v.  State,  16  Liea  (Tenn.) 
J'^G.  See  also  Hicks  v.  Gore,  8  Mod. 
U,  87  Reprint  58. 

[a]  Xynomwe  of  the  aoeaeed  that 
the  departure  of  the  female  was  with- 
QQt  the  consent  of  the  person  havlnR 
charge  of  her  seems  to  be  Immaterlar. 
Grayett  v.  State.  74  Oa.  191. 

n.  Brown  v.  State,  72  Md.  468,  20 
A  1S6  Oioldlnff  that  If  the  girl  goes 
vith  the  consent  of  her  parents  there 
rm  be  no  anailt):  Reg.  v;  Prlmelt,  1 
F.  A  P.  SO  OioldlnK  that  where  a 
Kother  had  by  her  conduct  coun- 
'fnanced  the  daughter  In  a  lax  course 
of  life  by  permltttng  her  to  go  out 
-.lone  at  nlgrht  and  to  dance  at  public 
^coRes,  the  case  did  not  come  within 
■'  Geo.  TV  c  SI.  against  the  unlawful 
'iiing  of  an  unmarried  girl,  under  a 
jfsirnated  aere,  out  of  the  possession 
i'A  against  the  will  of  her  parents. 

for  It  could  not  be  said  to  have 
''--ppened  anUnst  the  mother's  will, 
aiihonrii  Wnat  oecnrred  in  this  case 
xia  Unknown  to  her). 


ta] 

afeni 


.    OesMBt  of  sfespfattMr   la  no 

defense  where  the  chlla  Is  taken  from 
the  custody  of  Its  mother.  RatdilTs 
Case,  3  C<rite  87a,  76  Reprint  718. 

[b]  Xlfht  of  oaetody  aa  betwesa 
father  and  mother. — It  is  no  defense 
that  the  father  had  a  better  right  to 
the  custody  of  the  child  ae  between 
the  father  and  the  mother  and  gave 
his  consent  to  the  abduction  where 
the  child  is  taken  from  the  custody  of 
Its  mother,  as  the  latter  Is  legally  In 
charge  of  the  person  of  her  daugh- 
ter In  such  a  case.  Peo.  v.  Fowler, 
88  Cal.  136,  25  P  1110. 

[c]  Haniaffe;  oontlnnea  refnsaL— 
Under  4  &  S  Ph.  &  M.  c  8  I  4,  it  was 
held  that  there  must  have  been  a 
continued  refusal  on  the  part  of  the 
parent  or  guardian  to  consent  to  the 
marriage,  for,  if  he  once  agreed,  al- 
though afterward  he  dissented,  yet 
It  was  an  assent  within  the  statute. 
Catthrop  v.  Axtel.  8  Mod.  168,  87  Re- 
print 110. 

[d]  PnbUo  manlace  wlCheat  «»- 
tloeiaent-  In  Hicks  v.  Gore,  8  Mod. 
84,  87  Reprint  63.  It  was  held  that 

4  &  6  Ph.  ft  H.  was  made  to  prevent 
children  from  being  seduced  from 
their  parents  or  guardians  by  flattery, 
enticement,  promises,  or  gifts,  and 
married  in  a  secret  way,  to  their  dis- 
paragement; that  it  did  not  apply  to 
a  case  where  one  In  whose  charge 
a  parent  had  placed  his  daughter 
married  the  child  to  his  own  son,  the 
marriage  being  solemnized  In  a  parish 
church  at  a  canonical  hour  and  with- 
out any  attempt  at  privacy, 

63.  Reg.  V.  Hopkins,  C.  &  M.  264, 
41  ECL  143.  But  see  Peo.  v.  Ceraml, 
101  App.  Div.  366,  91  NTS  1027;  Reg. 
V.  Barrett,  IB  Cox  C.  C.  658. 

03.  State  v.  Jamison,  38  Minn.  21, 
36  NW  712;  State  v.  Kebler,  228  Mo. 
367,  128  SW  721  (holding  that  where 
the  taking  of  a  female  under  eighteen 
years  of  age  from  her  father  was  for 
purposes  of  prostitution  and  con- 
cubinage It  Is  not  necessary  that  the 
taking  was  without  the  consent  and 
against  the  will  of  the  father): 
Peo.  v.  Stott,  4  N.  T.  Cr.  806  [afT 

5  N.  T.  Cr.  61];  State  t.  Chisenhall, 
106  N.  C.  676,  11  SB  618;  State  V. 
George,  93  N.  C.  667. 

St.  Nichols  T.  Stat^  127  Ind.  406. 
26  839;  Miller  v.  State,  121  Ind. 
294.  23  NE  94;  State  v.  McCrum,  38 
Minn.  154.  36  NW  102;  Peo.  v.  City 
Prison.  207  N.  Y.  854.  101  NB  167; 
Carpenter  v.  Peo..  8  Barb.  {N.  T.)  608. 

[a]  Season  of  rule. — The  principle 
upon  which  this  conclusion  Is  based 
Is  that  where  words  of  a  particular 


[$  11]  e.  TaUac  from  Oustodsr  of  Lawful  Ons- 
todiui — (1)  In  QeMraL  Under  a  statute  merely 
prohibiting  the  taking  of  a  female,  un'der  a  desig- 
nated age,  for  certain  purposes,  it  ia  not  necessary 
that  the  taking  should  be  from  her  parents  or  other 
lawful  eustodum  of  her  person.*^  But  where  the 
gist  of  Uie  offense  a  the  taking  of  a  female  from  the 
custody  or  possession,  of  hsr  parent,  guardian,  or 
other  person  having  the  legal  charge  of  her  person, 
the  rule  already  stated  as  to  the  necessity  of  a 
taking,  where  the  statutes  make  ^sueh  taking  an  ia- 
giredient  of  the  offense,^  is  applicable,  and  in  order 
to  constitute  the  offense  the  accused  must  have 
taken  the  female  away  &om  her  parents  or  other 
lawful  custodian  by  some  positive  act;  "  and  where 
there  has  been  such  a  taking  it  is  immaterial  that 
the  female  was  ill  treated  by  the  person  having 
legal  chai^  of  her,"  or  that  she  was  of  a  legid 
marrying  age,"*  or  that  the  accused  did  not  know 
that  she  was  in  the  charge  or  care  of  the  person 
designated  by  the  statute.'" 

12]  (2)  Sai&cieiicy  of  Custody.  Parents. 
The  &ther  has  by  nature  and  by  law  the  legal 
ehaxfsa  of  the  persons  of  his  children  until  they 

description  In  the  statute  are  fol- 
lowed by  general  words  less  specliio 
and  llmltea,  the  general  words  &re  to 
be  construed  as  applicable  to  persons, 
things,  or  cases  of  like  kind  to  those 
designated  by  the  words,  unless  there 
be  a  clear  manifestation  of  a  contrary 
purpose.  Nichols  V.  State.  127  Ind. 
406,  26  NE  839. 

[b]  Vndst  Fen.  X«w,  g  70  rabd  a, 
providing  that  one  Is  guilty  of  ab- 
duction who  "entices  en  unmarried 
female  .  .  .  Into  a  house  of  111  fame 
or  of  assignation,  or  elsewhere,  for 
the  purpose  of  prostitution  or  sexual 
Intercourse."  the  character  of  .  the 
place  to  whicb  the  woman  is  taken  la 
immaterial,  but  she  must  be  enticed 
into  some  place  for  purposes  of  pi-os- 
tltutlon,  as  generally  understood,  and 
not  for  a  single  act  of  Intercourse. 
Peoi  V.  City  Prison.  207  N.  T.  864,  101 
NB  167  [aff  162  App.  DIT.  912,  187 
NTS  1187^  (aff  137  NTS  268)7. 

[c]  Under  Vhlllppine  praal  oode 
character  of  place  to  which  the  prose- 
cuting witness  was  taken  Is  Imma- 
terial. U.  8.  v.  Reyes,  20  Philippine 
510. 

es.  state  V.  Keith.  47  Minn.  669,  60 
NW  691;  State  v.  Jamison.  88  Minn. 
21.  85  NW  712:  Peo.  v.  Seeley,  87 
Hun  (N.  T.)  190. 
es.  See  supra  |  6. 
67.  Cal. — Peo.  v.  Flores,  160  Cal. 
766,  118  P  246,  AnnCasl»12A  682  and 
note;  Peo.  Dolan,  96  CaL  S16,  81  P 
107:  Ex  p.  Bstrado,  88  Cal.  316.  26  P 
209. 

III.— BradAiaw  V.  Peo.,  168  111.  166, 
38  NE  6Ei2. 

Md.— Brown  v.  State,  72  Md.  468, 
20  A  186. 

Mo. — State  v.  Rlohardson.  117  Mo. 
586.  23  SW  769. 

N,-  T. — Peo.  v.  Farshall,  6  Park.  Cr, 
129. 

Tenn. — South  v.  State,  97  Tenn.  496, 
37  BW  210. 

Eng. — Reg.  v.  Robins,  1  C.    ft  K. 
456,  47  ECL  456;  Rex  T.  Jarvls,  20 
Cox  C.  C.  249;  Reg.  v.  Manktelow,  6 
Cox  C.  C.  143:  Reg.  V.  Klpps,  4  Cox 
C.  C.  167;  Reg.  v.  Robb.  4  F.  ft  F.  59. 
Ooasent  of  owrtodlan  see  supra  S  9. 
ea.    Qravett  v.  State,  74  Oa.  191. 
SS.   SUte  V.  Baser,  99  Minn.  64, 
108  NW  812. 

T«.  Peo.  ▼.  Cook.  <1  CaL  478.  But 
see  Reg.  v.  Hlbbert,  Ii.  R.  1  C.  C.  184 
(holding  that  one  who  met  a  girl  In 
the  street,  not  knowing  who  she  was, 
and  persuaded  her  to  go  away  with 
him,  did  not  take  her  "out  of  the  pos- 
session and  against  the  will  of  her 
father  or  mother").  To  same  effect 
Reg.  T.  Green,  8  F.  ft  K  274. 
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arrive  at  the  age  of  majority  but  where  the  minor 
female  is  in  the  actual  custody  of  her  mother  the 
latter  is  legally  in  charge  of  the  person  of  her  daugh- 
ter, within  the  statutory  provision  against  the  taking 
from  the  father,  mother,  or  other  person  having  the 
legal  custody  of  the  child,  and  it  is  no  defense  that 
the  father  had  the  better  right  to  the  enstody  as 
between  the  father  and  the  mother." 

Other  persons  having  legal  charge.  Where  the 
want  of  consent  of  the  father,  mother,  guardian,  or 
other  person  having  the  legal  care  of  the  person 
of  the  female  child  is  a  necessary  ingredient  of  the 
offense,  it  is  not  contemplated  that  person  in- 
tended to  be  covered  by  the  words  "or  other  person 
having  the  legal  charge  of  her  person"  shall  have 
all  the  power  and  authority  over  the  child  possessed 
byi  a  parent  or  legally  appointed  guardian and 
while  one  with  whom  the  female  is  residing  tempo- 
rarily cannot  be  considered  as  having' the  "legal 
«ha^  of  her  person,""  still,  if  the  female's  par- 
ents are  dead,  one  with  whom  she  makes  her 
permanent  home,  although  not  her  legally  appointed 
gnardiaUf  is  to  be  deemed  to  have  "the  legal  charge 
of  her  person,""  and  the  same  is  true  as  to  one  to 
whom  the  parents  of  the  female  have  intrusted  the 
care,  custody,  charge,  or  control  of  the  female, 


and  with  whom  she  Uvea  as  a  member  of 

family." 

13]    (3)  Sufficiency  of  Taking  from  Costoi 

Whenever  a  man  goes  away  with  a  girl  within  n 
statutory  age  from  the  house  and  possession  of  a 
girl's  father  there  is  a  taking  away  within  q 
meaning  of  the  statute,  whether  the  proposal  firi 
emanated  from  the  man  or  the  girL"  It  is  n 
necessary,  however,  that  the  female  should  be  taU 
from  the  actual  possession,  or  house,  or  premisti 
of  the  person  having  legal  charge  or  her,  ^  if  tli 
leaving  is  the  result  of  a  prior  inducement  on  til 
part  of  the  accused.'*  Whenever  a  girl  is  take 
from  her  fatheif's  roof  and  placed  in  a  situation  u 
consistent  with  the  relation  of  father  and  daughtc 
there  is  a  taking  from  the  father  against  his  will  an 
der  the  statpte ;  as  the  girl  is  in  constructive  posses 
sion  as  long  as  she  has  the  intention  of  returning,' 
although  it  has  been  held  that  there  is  no  obligatio] 
to  restore  the  girl  under  the  statutory  provisioi 
which  inhibits  merely  the  taking  where  there  wsi 
no  prior  inducement  to  the  leaving."- 

The  distance  which  the  female  is  takeu  is  in 
material;  it  is  sufficient  if  she  is  taken  to  some  ploet 
in  the  immediate  neighborhood  of  her  parents'  hooU 
for  a  prohibited  purpose.** 


n.  Pao.  v.  Cook.  61  Cal.  478.  See 
also  Peo.  V.  Flores.  160  Cal.  766.  118 
P  246,  AniiC8Bl912A  Wt  and  note. 

[a]   Prwnunptlon  m  to  owrtodr^ 

tJnder  a  statute  against  the  entlclnsor 
taking  away  of  a  female  of  less  than 
alxteen  years  of  age  from  her  law- 
ful custodian  for  the  purpose  of  pros- 
titution, concubinage,  or  marriage.  It 
was  held  that  all  girls  under  the  age 
mentioned,  and  who  vrere  not  leading 
depraved  lives,  were  presumed  to  be 
In  the  charge  of  some  one.  Peo.  v. 
Carrier,  46  Mich.  442.  9  KW  487. 

[b1  Xepnted  fatbeVi. — An  Informa- 
tion has  been  granted  for  the  takint; 
away  of  a  natural  daughter  who  was 
living  under  the  care  of  her  reputed 
lather.  Rex  v.  Comforth,  Btr.  1162, 
93  Reprint  1101  (under  S  Hen.  VII  o 
t  18). 

Va.  Peo.  V.  Fowler,  88  Cal.  136,  25 
P  1110. 

[a]  After  asoond  suTTlage^Un- 

«ler  such  a  statute  the  mother  retains 
the  guardianship  of  her  child,  not- 
withstanding the  mother's  subsequent 
marriage.  RatcllCrs  Case.  S  Coke  87a. 
76  Reprint  713. 

[b]  A  foreign  AlToros  awardlnr 
Hie  custody  of  a  Child  to  the  mother 
Is  of  such  validity  In  Canada  as  to 
render  the  father  liable,  under  Or. 
Code  i  316.  for  taking  or  enticing 
away  the  child  with  Intent  to  deprive 
the  mother  of  the  possession  of  said 
Ohlld.  Rex.  V.  Hamilton.  22  Ont.  L. 
484,  2  OntWN  894,  17  OntWR  809, 
to  AnnCas  868. 

73.  State  v.  Ruhl.  8  Iowa  447:  Peo. 
V.  Carrier,  46  Mich.  442,  9  NW  487. 

[a]  Wud  In  Qtmaaver- — In  Bex  v. 
Pleraon,  Andr.  310.  9fi  Reprint  413,  the 
court  was  of  the  opinion  that  an  in- 
formation lay  against  persons  con- 
cerned m  Inveigling  a  young  lady, 
nnder  4  ft  E  Ph.  1:  hT  against  the  tak- 
ing of  a  woman  child,  etc.,  out  of  the 
possession  and  against  the  will  of  her 
father,  mother,  or  such  person  or 
persons  as  shall  then  happen  to  have 
by  any  lawful  ways  or  means  the 
order,  keeping,  education,  etc.,  of  such 
woman  child,  where  the  girl  was  a 
ward  of  chancery. 

74.  State  V.  Ruhl.  8  Towa  447. 

75.  Btate  v.  Ruhl,  8  Iowa  447. 

76.  State  v.  Ruhl,  8  Iowa  447; 
Pea  v.  Carrier,  46  Mich.  442,  9  NW 
487  (holding  tKat  Comp.  Laws  S  7533. 

rovlding  for  the  punishment  of  any 
rson  enticing  away  a  female  under 
Kteen  years  of  age  from  her  father, 
3ther,  guardian,  or  other  person  hav- 
g  tho  legal  ohargo  of  her  person. 


applies  to  girls  who  are  not  under 
strict  legal  guardianship,  but  are 
orphans  or  abandoned  by  their  par- 
ents, and  given  a  home  by  charitable 
persons). 

[ai  Olxl  fia  mrriM^Jn  Reg.  v. 
HenKers.  16  Cox  C.  C  2B7,  it  was  neld 
that  where  the  female  was  out  at 
service  with  the  consent  of  her  par- 
ents the  employer  had  the  lawful 
charge  of  her,  and  the  accused  could 
not  be  convicted  of  taking  her  from 
the  possession  of  her  parents.  To 
same  effect  Reg.  v.  Miller,  18  Cox  C 
C.  179. 

77,  State  V.  Sager.  99  Minn.  64,  57, 
108  NW  812  [cit  Cyc] ;  Grlffln  v.  Slate. 
lOB  Tenn.  17,  32.  70  SW  61  [cU  Cyc]; 
Reg.  v.  Blswell,  2  Cox  C.  C.  279.  But 
see  Rex  v.  Jarvls,  20  Cox  C.  C.  249 
(holding  that  if  the  suggestion  that 
she  should  go  away  with  the  accused 
emanated  from  the  female  and  he 
merely  acquiesced,  he  la  eatttlea  to 
be  acquitted). 

[a}  That  the  aoonsed  eloped  wilft 
Ote  girl  at  her  own  reqnost  (1)  and 
without  active  persuasion  on  his  part 
Is  no  defense.  GrlfBn  v.  State.  109 
Tenn.  17,  32.  70  SW  61  [clt  Cyc]. 
(2)  Where  the  accused  went  to  the 
house  of  the  father,  placed  a  ladder 
against  It  for  the  daughter  to 
descend,  whereupon  the  daughter  de- 
scended and  eloped  with  accused,  this 
was  held  to  be  a  taking  out  of  the 
possession  of  the  father  under  9  Oeo. 
IV  c  31  8  20.  although  the  daughter 
had  herself  planned  the  bringing  of 
the  ladder  as  well  as  the  elopement. 
Reg.  V.  Robins,  1  C.  &  K.  456,  47  BCl. 
456. 

78.  Peo.  V.  Lewis,  141  Cal.  B4J,  75 
P  189  (where  the  female  had  been  pot 
by  her  legal  custodian  In  the  chaKe 
of  the  accused  for  a  proper  purpose) ; 
State  V,  Round,  91  Mo.  679  (where 
the  female  was  taken  from  relatives 
whom  she  was  temporarily  vMtlng) ; 
State  V.  Gordon,  46  N.  J.  L.  482;  Reg.  v. 
Mycock.  12  Cox  C.  C.  28. 

[a1  ZUnstnUons^d)  In  State  v. 
Gordon,  46  N.  J.  L.  432,  it  was  held 
that  where  the  female  was  brought  by 
the  accused  from  her  home  in  New 
Tork  to  New  Jersey,  and  there 
persuaded  from  returning  to  her 
home,  she  was  while  In  New 
Jersey  still  in  the  custody  of  her 
guardians,  and  that  the  accused  was 
guilty  in  New  Jersey  of  the  crime  of 
taking  the  female  from  the  custody  of 
her  guardians.  (2)  But  in  Reg.  v. 
Meadows  1  C.  A  K.  899.  47  ECL  S9t, 
under  9  Geo.  rv  e  81  I  80.  It  wu  held 


that  where  a  girl,  who  was  in  service, 
was  asked  by  the  accused,  a»  she  wa^ 
returning  from  an  errand.  If  5i'i« 
would  go  to  London  to  the  accused's 
mother,  who  wanted  a  servant,  upun 
which  the  two  went  away  together 
and  were  apprehended,  this  was  not 
a  taking  or  causing  to  be  taken. 

79.  State  T.  Busaey.  68  Kan.  679, 
5«  P  891. 

80.  Peo.  V.  Cook.  61  Cal.  478;  Stala 
V.  Gordon,,  46  N.  J.  L.  432;  Reg.  v. 
Timmins,  Bell  C.  C.  276;  Keg.  t. 
Manktelow,  6  Cox  C.  C.  143.  Com- 
pare Reg.  V.  BIythe,  4  B.  C.  276. 

[a]  ValeM  aha  ha*  glvoa  np  the 
Intention  of  returning  home  a  girl  is 
Just  as  much  in  the  possession  of  her 
father  when  she  is  walking  in  the 
street,  as  If  she  were  actually  In  brr 
father's  house  when  taken.  Reg.  v. 
Mycock,  12  Cox  C.  C.  28. 

81.  Bradshaw  V.  Peo..  168  HI.  156. 
38  NB  652;  Reg.  V.  Olifler,  10  Cox  C. 
C.  402. 

[a]    SUA  out  Of  ooatody  of  masttr. 

—Under  24  &  25  Vict,  c  100  |  55.  ac- 
cused was  Indicted  In  two  counts,  one 
describing  the  girl  as  havlnfc  Vci 
taken  out  of  the  custody  of  her  father, 
and  the  other  alleging  that  sl)« 
was  under  the  lawful  rare  of  her 
master.  The  facts  were  that  she  was 
a  girl  In  service  and  had  obtained  i>er- 
mission  to  leave  her  master  for  a 
Visit  to  her  father.  Concealing  from 
her  father  the  length  of  time  she  was 
at  liberty  to  remain  with  him,  she 
left  his  house  before  the  expiration  of 
her  leave  of  absence,  met  accuscdbr 
appointment,  and  remained  out  vitli 
him  over  night.  She  could  still  have 
returned  to  tier  master  before  the  ex- 

Slration  of  her  leave  of  absence,  but 
Id  not  do  so,  although  she  spent  no 
piore  time  alone  with  accused.  It 
was  held  that  thla  was  not  such  ft 
easo  as  the  statute  was  intended  to 
mean :  that  there  was  no  evidenca 
that  the  accused  had  taken  the  gin 
out  of  her  father's  or  her  master* 
possession,  and  that  hence  there  mi 
no  abducUon.  Reg.  v.  Miller,  IS  Cn 
C  C  179 

'82^  South  V.  State,  97  Tenn.  4S«, 
37  SW  210.  In  Slocum  v.  Peo..  90  111. 
274,  276,  the  court  said:  "We  think 
It  plain,  both  upon  reason  and  au- 
thority, that  the  taking  or  entlclnir 
is  not  necessarily  to  a  place  distant 
from  the  family  residence,  or  th.n 
any  particular  length  of  distance  is 
required  In  order  to  bring  the  case 
within  this  requirement  of  the^stat- 
ute.    If  any_^ed  dlatanoe  Is  a  prt- 
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The  lengtli  of  time  the  female  is  kept  away  &om 

her  parents '  home  is  immaterial.^ 

14]  f.  Intent  of  Taking— (1)  In  General. 
Where  the  gist  of  the  ofEenae,  under  the  statute,  is  the 
unlawful  taking  of  the  female,  the  intent  or  purpose 
for  which  she  is  taken  is  generally  immaterial.'^  But 
where  the  statute  provides  that  the  taking  pre- 
scribed must  be  for  a  particular  intent,  such  as  an 
intent  to  marry  or  defile,  or  to  reduce  the  female  it) 
a  condition  of  prostitution  or  concubinage,  the  tak- 
ing must  be  for  one  of  such  prohibited  purposes;^ 
and  where  the  statute  prohibits  a  taking  for  sev- 
eral diflferent  purposes  alleged  in  the  ^sjunctive, 
a  taking  for  any  one  of  the  prohibited  purposes  is 
vitbin  the  {nnhibitioB  of  the  atatnte."* 


requisite  to  the  commlsfllon  of  the 
offense  charged,  then  it  1b  difficult  to 
Mrceive  bow  or  by  what  means  we 
are  to  ascertain  wHat  this  required 
distance  is,  and  to  dlstinBulsh  cases 
without  the  statute  from  those  with- 
in, and  determine  where  the  dividing 
line  is," 

83.  South  V.  State,  97  Tenn.  496, 
J7  SW  210;  Reg.  v.  Timmlns,  Bell  C. 
C  276  (where  the  female  stayed  with 
the  accused  three  days);  Reg.  v. 
Fraaer.  8  Cox  C.  C.  446;  Reg.  v.  Ball- 
Ile.  8  Cox  C.  C.  2S8  (where  the  ac- 
cused took  and  secretly  married  the 
female,  who  within  two  hours  re- 
turned to  and  continued  to  live  with 
her  father}.      ^  , 

fa]  A  tmw  Itonzs.— In  Slocum  v. 
Peo.,  90  III.  274,  It  was  held  that  there 
vas  a  sufficient  taking  where  the  fe- 
male was  induced  to  go  to  some  con- 
T«nient  pla(»  away  from  her  parental 
home,  for  the  prohibited  purpose,  al- 
though she  remained  away  only  a 
few  hours  at  a  time,  and  although  she 
continued  to  dwell  with  her  parents. 

State  V.  Sager,  99  Minn.  64,  57, 
108  NW  812  [clt  Cyc];  U.  S.  v.  Reyes, 
20  PliilUn>iii«  610  (holding  that  ab- 
iuctlon  M  consummated  even  when  the 
abducted  person  Is  not  taken  for  Im- 
moral purposes  from  the  home  of  her 
parents  or  guardians) :  Rex  v. 
Torkcma.  16  CanCrC^  189,  21  Ont. 
L.I93, 16  Ont'WB64.  In  Reg.  v.  Booth, 
12  Cox  G.  C.  2S1,  282,  Qualn,  J.,  said: 
The  prisoner  Is  Indicted  under  24  & 
23  Vict,  c  100  s  &5,  which  enacts 
[hat  "whosoever  shall  unlawfully  take 
or  cause  to  be  taken  any  unmarried 
^ri.  belns  under  the  age  of  sixteen 
rears,  out  of  the  possession  and 
against  the  will  of  her  father  or 
mother,  or  of  any  other  person  hav- 
Lie  the  lawful  care  or  charge  of  her, 
fhall  be  guilty  of  a.  misdemeanor.' 
Tlie  taw  la  perfectly  clear,  and  well 
atabllsbed  by  decisions  upon  that 
Mctlon.  Tou  have  nothing  to  do  with 
vhat  was  the  prisoner's  motive  In 
taking  this  g\rl  away.  It  is  utterly 
immaterial  whether  he  thought  her 
eighteen  years  of  age  or  less.  If  he 
a.".d«rtook  the  responsibility  of  tak- 
ing an  unmarrlea  girl  out  of  her 
tather's  house,  though  she  consented 
to  go.  and  he  had  no  bad  motive,  and 
although  ho  did  not  know  her  to  be 
^der  the  aee  of  sixteen,  he  is  respon- 
sible for  his  act.  His  motives,  his 
philanthropy,  and  the  fact  that  she 
W3.S  willing  to-go,  have  nothing  to  do 
%lth  the  question  before  you." 

[a]  In  Voxtb  Oarolliui  the  statute 
Is  in  the  nature  of  a  general  provision 
ai^ainst  the  taking  of  children  wlth- 
«3i  regard  to  the  purpose  of  the  tak- 
ag:  C:ode  SB  973,  974.  But  this 
futute  would  seem  to  embrace  a  proe- 
wTitlon  for  the  taking  of  a  female 
child  under  the  age  designated  In  the 
naiut^  where  the  purpose  of  the 
t><cing  la  one  of  the  Immoral  and  in- 
t:bitM  acts  usually  aimed  at  In  the 
f*3tate8  of  other  states.  Thus  in 
SMi  V.  Sullivan.  86  N.  C.  606,  It  was 
^16  that  an  Indictment  for  the  ab- 
itjctlon  of  a  female  under  the  age  of 
Ifteen  years,  with  intent  to  deflle  her, 
mid  not  be  supported  under  the 
■tunte,  wbl^  haa^  exclusive  refer- 
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ence  to  the  abduction  of  children  un- 
der the  age  of  fourteen  years.  But 
in  State  v.  Chlsenhall,  106  N.  C.  676, 
11  SB  518,  which  was  a  prosecution 
under  this  general  statute,  where  the 
child  appeared  to  have  been  a  female 
thirteen  years  old,  It  was  held  not 
to  be  error  to  [termlt  the  state  to 
prove  the  character  of  the  house  to 
which  the  child  was  taken  as  a  house 
of  prostitution,  as  the  character  of 
the  house  was  only  collaterally  In- 
volved and  was  used  only  for  the  pur- 
pose of  showing  the  intent  with  which 
the  act  was  done,  as  that  accused's 
object  was  to  prostitute  the  child. 

ibi  la  Zriniislana  the  statute  pro- 
ed  generally  against  the  forcible 
seizure  and  carrying  of  any  person 
from  one  part  of  the  state  to  the  oth- 
er, or  Imprisoning  and  secreting  any 
person  without  authority  of  law,  and 
under  It  an  indictment  was  sustained 
for  forcibly  seizing  and  caiirying  a 
woman  to  a  house  of  111  fame,  al- 
though the  intent  with  which  she  was 
seized  and  carried  bad  no  bearing  up- 
on the  case.  The  indictment  charged 
that  the  acts  were  done  with  Intent  to 
abduct,  and  in  this  connection  the 
court  said  that  whether  abduction  was 
or  was  not  an  ofTense  in  that  state, 
the  Indictment  was  sufllcient  because 
It  charged  the  otlenee  created  by 
statute  in  the  terms  thereof.  State 
v.  Backarow,  38  La.  Ann.  316. 
85.  C»il.— Pea  V.  Marshall,  59  CaL  386. 
III.— Bunmi  V.  Peo.,  164  111.  640,  39 
NX]  666;  Isiocum  v.  Peo.,  90  111.  274. 

He.— State  v.  Stoyell,  64  Me.  24,  89 
AmD  71S. 

Md.~Brown  v.  State,  72  Md.  468,  20 
A  186. 

Minn. — State  v.  Jamison,  38  Minn. 
21,  85  NW  712. 

Mo. — State  v.  Gibson,  108  Mo.  575, 
18  SW  1109:  State  v.  Maloney,  106  Mo. 
10.  16  SW  619. 

N.  H.— State  T.  Brow,  64  N.  H.  677, 
15  A  216. 

N.  Y.— Peo.  V.  Plath.  100  N.  T.  690, 
3  NB  690,  63  AmB  236,  *  N.  T.  Cr. 
53;  Carpenter  v.  Peo.,  8  Barb.  603; 
Peo.  V.  Parshall,  6  Paj\L.  Or.  129.  ^ 

Oh.— Mayo  V.  State,  4S  Oh.  St.  667, 
8  NH  712. 

Pa. — Com.  V.  Kanlper,  8  Pa.  Ca  276. 

Tenn. — South  V.  State.  97  Tenn.  496, 
88  SW  210. 

Eng. — Pulwood's  Case,  Cro.  Car. 
484,  79  Reprint  1019. 

[a]  A  mere  taUnff  will  not  com- 
plete the  offense  unless  accompanied 
with  the  specific  Intent  mentioned  in 
the  statute.  Peo.  v.  Lewis,  141  C^l. 
543,  75  P  189;  Peo.  v.  Plath,  100  N.  T. 
590,  3  NE  790,  53  AmR  236,  4  N.  T. 
Cr.  53.  In  Reg.  v.  Tinkler,  1  F.  &  F. 
513,  where  the  prisoner,  who  was  a 
widower,  had  married  the  elder  sister 
of  the  child  alleged  to  have  been  ab- 
ducted, and  the  child,  who  was  an 
orphan,  had  lived  in  the.  prisoner's 
house,  and  upon  the  death  of  his  first 
wife  was  placed  under  the  care  of  a 
guardian.  It  was  held  that  as  it  did 
not  appear  that  the  prisoner  had  any 
improper  motive,  btit  honestly  be- 
lieved that  he  had  a.right  to  the  cus- 
tody of  the  child,  he  would  be  entitled 
to  an  acquittal,  although,  as  a  matter 
ot  law  tinder  9  Geo.  IV  o  S7  ,|  20,  he 


Uarriage,  It  has  been  held  that  the  term  "mar- 
riage ' '  as  used  in  the  statute^s  prohibiting  the  abduc- 
tion of  females  for  the  "purpose  of  marriage" 
refers  to  a  lawful  marriage,  and  therefore  that  an 
abduction  by  a  married  man  could  not  be  for  the 
purpose  of  marriage.^' 

[$15]  (2)  Fox  FroBtitiition '  or  Concnbinage. 
Proatitntion.  Under  statutes  against  the  taking  o£ 
females  for  the  purpose  of  prostitutionf'iibe  term 
"prostitution"  means  the  act  or  practice  of  a 
female  offering  he:^  body  for  indiseiiminate  inter* 
course  with  men,^  and  therefore  one  who  entices 
or  takes  away  a  female  for  the  purpose  of  cohabi- 
tation or  sexual  intercourse  between  himself  alone 
ukd  the  female  is  not  guilty  of  taking  her  away  for 

was  not  Justified  In  the  taking.  Sea 
also  Reg.  v.  Tlmmlns,  Bell  C.  C.  276. 

[b]  Xsre  Mxnal  Interoonxse  or 
other  act  of  this  character  alone,  will 
not  constitute  the  offense,  unless  there 
has  been  a  taking  or  enticing  for  that 
purpose  as  required  by  the  statute. 
Com.  V.  Kaniper,'S  Pa.  Co.  276. 

[c1  Taklii#  for  laore;  real  affeo- 
tlon  Mtwsen  parties. — In  Reg.  v.  Bar- 
ratt,  9  C.  ft  P.  387,  38  ECL  281,  under 
9  Geo.  IV  c  31  g  19,  the  court  dis- 
tinguishes between  a  taking  for  lucre 
and  a  case  where  there  is  a  previous 
intimacy  between  the  persons  and  all 
Inducement  to  the  act  arises  out  of 
real  itasslon  and  affection.  Under  the 
latter  circumstances  there  Is  wanting 
that  sordid  motive  which  would  Justi- 
fy a  conviction. 

[d]  In  the  FhUippines  (1)  It  Is  an 
essential  element  of  the  crime  of  ab- 
duction (rapto)  as  defined  and  penal- 
ized in  Pen.  Code  art  446,  that  It  be 
committed  for  immoral  purposes,  con 
mlras  deshonestas,  or  with  unchaste 
designs.    U.  S.  v.  Banila.  39  Phllip- 

Slne  130;  U.  8.  v.  Padua,  7  Philippine 
99'  U.  S.  V.  Ysip,  «  Philippine  26; 
U.  S.  V.  Caldoi,  4  Philippine  217;  U.  8. 
V.  Mendoza,  2  Phillppbie  429;  U.  S. 
V.  Tagle,  1  Philippine  626;  V.  S.  V. 
Rodriguez,  1  Philippine  107.  (2)  Dis- 
honest or  evil  intent  is  an  essential 
element  of  the  crime  of  abduction, 
committed  with  the  consent  of  the  ab- 
ducted party.  U.  8.  V.  Cadlio,  8 
Philippine  24. 

86.  Boyett  v.  State,  130  Ala.  77,  30 
S  475,  89  AmSR  19  and  note  (hold- 
ing that  where  the  statute  prohibits 
a  taking  for  the  purpose  of  "prosti- 
tution, concubinage,  or  marriage," 
and  the  indictment  Is  in  the  words 
of  the  statute,  an  Instruction  direct- 
ing the  accused's  acquittal  if  the 
taking  was  not  for  the  purpose  of 
prostitution  is  properly  refused). 

87.  U.  S.  V.  Zea  Cloya,  36  Fed.  493 
(holding  that  under  the  Alabama 
statute  against  the  taking  of  a  fe- 
male under  a  designated  age,  etc,  for 
the  purpose  of  prostitution,  con- 
cubinage, or  marriage,  a  lawful  mar- 
riaare  is  contemplated,  and  that  the 
statute  does  not  apply  to  a  case  where 
an  Indian,  a  married  man,  who  has 
been  put  upon  a  United  States  mili- 
tary reservation  under  guard,  escapes, 
carrying  with  him  an  Indian  girl  un- 
der the  age  designated).  But  see  Peo. 
V.  CeramT,  101  App.  Dlv.  366,  91  NTS 
1Q27  raft  181  N.  T.  670,  74  NB  1122] 
(holding  that  on  a  prosecution  tinder 
Pen.  Code  g  282  subd  1,  -for  the  ab- 
duction of  a  female  under  eighteen 
years  of  age  for  the  purpose  of  mar- 
riage without  the  parents'  consent,  it 
Is  inadmissible  to  show  that  the  ac- 
cused was  married  to  another  woman 
at  the  time  of  the  offense,  as  that  fact 
Is  not  an  element  of  the  crime 
charged).  .  , 

[aj  Its  faoto  marriage  as  being 
sufficient  under  the  early  English 
statute  against  the  taking  and  marry- 
ing of  a  female,  etc.  see  Pulwood's 
Case,  Cro.  Car.  488.  498,  79  Reprint 
1021,  1026.  _  , 

B8.  U.  8.  V.  Zes  Cloya,  35  Fed. 
498.   And  Bee  cases  bi^  note  89. 
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the  purpose  of  prostitution,"  and  the  eame  is  true  as 
regards  one  who'takes  away  a  female  in  order  that 
another  person  alone  niay  have  sexual  intercourse 
with  her.  To  render  the  accused  guilty  of  abduc- 
tion for  the  purpose  of  prostitution  it  is  not  neces- 
sary that  he  should  have  or  intend  to  have  sexual 
intercourse  with  her,'^  nor  is  it  necessary  that  the 
female  be  unmarried.*' 

Ooncabiuage  is  distinct  from  prostitution,'*'  and 
if  a  taking  for  the  purpose  of  concubinage  is  pro- 
hibited, the  purpose  must  be  to  cohabit  with  the 
female  in  sexual  relations  as  husband  and  wife 
without  the  authority  of  law  or  a  legal  marriage." 
The  gravamen  of  the  offense  is  tbe  intent  with 
which  the  female  is  taken  to  be  gathered  from  all 
the  facts  and  circumstances  connected  with  the  tak- 


ing,^" and  when  the  taking  is  shown  to  be  for  the 
purpose  of  concubinage,  tbe  offense  is  complete,  and 
it  is  not  necessary  that  the  illidt  intercourse  should 
continue  for  any  indefinite  or  considerable  length  of 
tin^e,"  or  that  there  should  be  subsequent  cohabita^ 
tion  and  sexual  intercourse,"'  and  nothing  that 
may  be  said  or  dime  thereafter  eonatitntes  a 
defense."* 

Where  there  is  no  fixed  purpose  of  a  oonttnued 

cohabitation  a  single  act  of  sexual  intercourse,  or 
sexual  intercourse  for  a  single  n^ht^  will  not  con- 
stitute the  offense." 

Not  limited  to  abductor.  The  "purpose  of  con- 
cubinage ' '  within  the  meaning  of  the  statutes  is  not 
limited  to  concubinage  with  the  person  who  does 
the  taking;  it  is  sufficient  to  constitute  the  offense 


Frortttatlon  fUMrallr  see  Prostitu- 
tion lit  Cyo  7S1]. 

[a!  Broad  nn  wlthont  «dJaaiMt- 
inff  xamatimg, — Th»  word  ■'proatltu- 
tlon"  has  been  used  In  the  broaa  sense 
of  a  submission  by  the  female  to 
sexual  Intercourse  with  the  abduc- 
tor. South  V.  State,  97  Tenn.  496,  S7 
SW  210. 

88.  U.  S.— U.  S.  V.  Zes  Clora,  35 
Fed.  493. 

Ala.— Harrood  v.  State.  98  Ala.  61, 

13  S  325. 

m.—Banllll  V.  Fee.  1B4  111.  640,  39 
NB  685;  Slooum  v..  Peo.,  90  III.  274. 

Ind.— Nichols  V.  State.  127  Ind.  406, 
26  839:  Miller  v.  State,  121  Xnd. 
294,  23  rta  9*1  Oabom  v.  Stata,  52 
Ind.  62S. 

Iowa. — State  v.  Ruhl.  8  Iowa  447. 

Kan. — State  T.  Ooodwln,  38  Kan. 
BS8,  6  P  899. 

Me.^tate  T.  Stoyell,  54  Me.  24.  89 
Arid  716. 

Mass. — Com.  v.  Cook,  12  Meto.  9S. 

Mo.— State  v.  Rorebet^  168  Mo. 
130,  59  SW  67;  State  V.  Olbson,  111  Mo. 
92,  19  SW  980. 

N.  H.~Stato  V.  Brow,  64  N.  H.  677, 
16  A  216. 

N.  T. — Carpenter  v.  Peo..  8  Barb. 
eoS;  Peo.  V.  Marshall,  «  Park.  Cr.  129. 
See  also  Peo.  v.  Prison,  207  N.  T.  854, 
101  NB  187. 

[a]  In  Pen.  Code  (1911)  art  1060, 
prohibiting  abduction  of  a  fftrl  under 
fourteen  for  prostitution,  "prostitu- 
tion" does  not  require  IndlBcrlminate 
sellins;  of  her  person  to  others,  but 
is  fulnlled  by  purpose  of  accused  to 
have  Intercourse  with  her  individual- 
ly. Lopez  V.  S.,  (Tex.  Cr.  A.)  156  SW 
217. 

[b]  Prostltatlon  Included  In  terms 
wsd^Under  the  statute  against  tak- 
ing for  the  purpose  of  prostitution, 
the  court,  in  speaking  to  the  Jury  of 
the  claim  of  the  people,  said  that  they 
claim  that  the  girl  was  taken  for 
the  purpose  of  prostitution,  "and  for 
the  purpose  of  sexual  connection  with 
men  not  her  husband."  It  was  held 
that  "prostitution"  might  include 
more  general  acts  than  would  neces- 
sarily be  within  the  phrase  "sexual 
connection  with  a  man  not  her  hus- 
band," and  that  the  purpose  charged 
in  the  Indictment  being  prostitution, 
which  was  plainly  Included  in  the 
terms  used,  no  harm  was  done  to  ac- 
cused.   Peo.  V.  Brandt,  14  NYSt  419. 

[c]  Matnts  to  prareat  ooonpatloa 
of  pzoeuenh— Under  a  statute  de- 
signed to  prevent  the  occupation  of 
procurers  and  procuresses  for  the 
purpose  of  prostitution,  the  intent  to 
cause  the  female  to  become  a  prosti- 
tute Is  the  predominant  Idea  of  the 
crime;  and  the  mere  fact  of  the  con- 
finement of  a  female  against  her  will, 
and,  under  such  circumstances,  hav- 
ing Improper  relations  with  her,  will 
not  constitute  guilt.  Bunfill  v.  Peo., 
154  111.  640.  39  ME  565. 

90.  Haygood  v.  State,  88  Ala.  61, 
13  S  325. 

91.  U.  S.  V.  Zes  Cloya.  SS  Ped.  493; 
U.  S.     Ta«le.  1  Philippine  <26.  Bee 


also  Lopez  v.  Stata,  (T«c  Cr.  A.)  166 
SW  217. 

92.  Pea  v.  Newton,  11  Cal.  A.  762, 
106  P  247  (holding  that  the  female  ab- 
ducted need  not  have  been  unmarried 
In  order  to  Justify  a  conviction  under 
Pen.  Code  9  267,  punishing  one  who 
takes  away  any  female  under  sixteen 
years  of  age  from,  her  father,  moth- 
er, etc.,  without  their  consent,  for 
tbe  purpose  of  prostitution). 

93.  State  V.  .Adams,  179  Mo.  334, 
78  SW  588;  State  v.  Johnson,  115  Mo. 
480,  22  SW  463;  State  v.  Gibson,  111 
Mo.  92,  19  SW  980  (holding  that  a 
count  In  an  indictment  which  charged 
three  men  with  abducting  a  female 
for  the  purpose  of  concubinage  by 
having  intercourse  with  them  charges 
no  offense,  as  she  could  not  be  the 
concubine  of  all  three). 

[a]  In  Michigan  the  words  "con- 
cubinage" and  "prostitution"  have  no 
common-law  meaning,  but  in  their 
popular  sense  cover  all  cases  of  lewd 
Intercourse.  A  complaint  therefore 
for  enticing  away  girls  that  are  not 
of  the  consenting  age  for  purposes 
of  marriage.  concublnaRe,  or  prosti- 
tution will  be  sustained  where  lewd 
intercourse  was  the  object.  Peo.  v. 
Cummons.  66  Mich.  544,  23  NW  215; 
Peo,  V.  Bristol,  23  Mich.  118. 

94.  U.  S.  V.  Zes  Cloya,  35  Fed.  493 
(Alabama  statute);  State  v.  Tucker, 
72  Kan.  481,  84  P  126;  State. v.  Oood- 
wln, 33  Kan.  538,  6  P  899;  Stata  T. 
Gibson,  111  Mo.  92,  19  SW  980. 

[a]  iratnzal  aa  dlsttaariilfllMA  from 
Isgal  marriaga. — "Concubinage,"  in 
the  statute,  means  for  the  purpose  of 
creating  the  relation  between  the  ac- 
cused and  the  female  which  comes 
from  a  natural  marriage  as  contradis- 
tinguished frotn  a  legal  or  civil  mar- 
riage, that  1b,  for  the  purpose  of  a 
habitual  or  continued  cohabitation. 
U.  S.  v.  Zes  Cloya,  35  Fed.  493. 

95.  Henderson  v.  Peo..  124  III.  607. 
17  NE  68,  7  AmSR  391  and  note;  State 
V.  Adams.  179  Mo.  334,  78  SW  588. 

[a]  One  or  several  acts  of  ssxaal 
Intsroonrse  may  be  oonsidersd  ( 1 ) 
with  other  facts  and  circumstances 
shown  by  the  evidence,  in  determining 
whether  or  not  accused's  purpose 
was  habitual  and  continued  cohabi- 
tation with  the  female.  U.  S.  v.  Zes 
Cloya,  35  Fed.  493;  State  v.  Tucker,  72 
Kan.  481,  84  P  126.  (2)  A  count  for 
enticing  a  female  for  the  purpose  of 
concubinage  Is  supported  by  evidence 
which  shows  that  the  female  was  in- 
duced to  leave  a  parent's  house  and 
go  to  the  house  of  accused,  after 
which  accused  finally  succeeded  In 
overcoming  her  virtue,  and  had  im- 
proper relations  with  her  for  a  num- 
ber of  months,  several  times  during 
each  week,  and  that  accused  solicited 
the  female  to  live  with  him  under 
promise  of  money,  etc,  Slocum  v. 
Peo..  90  111.  274. 

[bl  Cohabitation  wUls  -  oarrylng 
away^-Evldence  that  accused,  a  mar- 
ried man,  secretly  carried  off  the 
daughter  of  the  prosecutor  and  co- 
habited with  her  on  his  way  from 
the  Btata  Is  sufficient  to  eatabllah  the 


Surpose  of  ooncublnage.    Tnt&er  v. 
tate,  8  Lea  (T«nn.)  633. 
98.   U.  a—U.  a  v.  Zes  Cloya,  35 
Fed  493. 

III.— Henderson  v.  Peo..  124  111.  607. 
17  NB  68,  7  AmSR  391  and  note. 

Kan. — State  v.  Tucker,  78  Kan.  481, 
84  Ptl26;  State  t.  Buasey,  Eg  Kan.  979, 
50  p  891:  Stata  V.  Overstreet.' 48  Kan. 
299,  23  P  572. 

Mich.— Peo.  V.  Bristol,  23  Mich.  118. 

Mo. — State  V.  Feasel,  74  Mo.  524. 
See  also  State  v.  Johnson.  115  Mo. 
480,  22  SW  463. 

Tenn. — South  v.  State,  97  Tenn.  496, 
37  SW  210. 

[a]    Whsre  a  slBXls  woman  and  a 


f agree  to  oohabli  with  each  other 
renerally,  as  though  the  marriage  re- 
atlon'  existed  between  them,  without 
fixing  any  limit  as  to  the  duration  of 
the  relation,  becomes  his  con- 
cubine as  soon  as  suc^  cohabitation 
begins.  State  V.  Buasey,  tt  Kan.  679, 
60  P  891. 

97.  State  v.  Tucker,  72  Kan.  4S1,  84 
P  126;  State  v.  Beverly,  201  Mo.  650, 
100  SW  463.   See  also  infra  I  20. 

98.  State  V.  Adams,  179  Mo.  S34, 
78  SW  688. 

[a]  BetnmlBg  the  famala, — On  a 
prosecution  for  taking  a  girl  under 
eighteen  for  concubinage,  the  taking 
being  shown,  the  fact  that  prosecutrix 
soon  sought  her  father's  protection, 
and  that  accused  brought  her  to  the 
neighborhood  of  her  home,  did  not 
palliate  the  crime.  State  V.  Neaaby, 
188  Mo.  467,  87  SW  468. 

[b]  Subsequent  manlag*  no  as- 
fsnss. — The  crime  of  taking  away  a 
female  under  the  age  of  eighteen 
years  from  the  person  having  charge 
of  her  for  the  purpose  of  prostitution 
or  concubinage  is  complete,  where , 
the  criminal  Intent  exists  at  the  time 
of  the  taking  away,  although  accused 
afterward  concludes  to  marry  his  vic- 
tim. State  V.  Adams,  179  Mo.  334,  78 
SW  588.  But  see  U.  S.  v.  Poquis.  14 
Philippine  261  (subsequent  marriage 
to  one  of  several  accused), 

99.  Slocum  v.  Peo.,  90  111.  274; 
State  v.  Bobbst,  131  Mo.  328,  32  SW 
1149;  State  v.  Wilkinson,  121  Mo.  485, 
26  SW  366;  State  v. 'Gibson,  111  Mo. 
92,  19  SW  980;  State  v.  Gibson,  108 
Mo.  675,  18  SW  1109  [dlsappr  State 
V.  Feasel,  74  Mo.  624].  See  also  IJ. 
S.  V.  Javier,  20  Philippine  337.  But  sea 
State  V.  Overstreet,  43  Kan.  299,  2S 
P  672. 

[a]  Abaadonaa  attempt  at  intar- 
001WBS. — ^Where  it  appears  that  the 
accused  was  a  married  man  living 
with  hia  wife,  and  the  girl  was  un- 
der fourteen  years  of  age,  too  young 
and  physically  too  undeveloped,  ac- 
cording to  her  own  evidence,  to  bo 
able  to  atlFord  the  accused  the  grati- 
fication which  the  presumed  motive 
for  such  a  relation  Implies,  and  that 
upon  discovery  of  this  fact  in  an  at- 
tempt at  such  gratification  he  aban- 
doned Its  pursuit,  there  can  be  no 
inference  of  a  purpose  of  concubin- 
age. Peo.  v.  Parshalt  6  Park.  Cr.  (N. 
T.}  1Z9. 
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that  he  took  the  female  for  the  piupoae  of  eoncu- 
binage  with  any  person.^ 

16]  (3)  For  Sexual  Inteiconrse.  Under  the 
provision  prohibiting  the  taking  of  a  female  for  the 
purpose  of  prostitution  or  sexual  intercourse,  the 
two  terms  are  not  synonymouSi  and  the  term  "sex- 
ual intercourse"  means  such  intercourse,  although 
it  is  only  with  one  man  and  does  not  amount  to 
prostitution  or  concubinage and  it  is  not  necessary 
that  the  taking  should  be  for  the  purpose  of  sexual 
intercourse  with  a  person  or  persons  other  than  the 
accused;'  and  on  the  other  hand,  under  a  provision 
against  the  procuring,  etc.,  of  a  female  to  have  sex- 
ual intercourse  with  any  person  other  than  himself, 
it  is  not  necessary  that  the  accused  should  have 
bad  any  particular  person  in  mind.* 

[$  17]  g.  Continued  Force  or  Taking.  Where  a 
giii  is  taken  from  one  jurisdiction  intV>  another,  with 
intent  to  commit  the  offense  designated  in  the  stat- 
ute, and  the  acensed  there  interposes  his  will  be- 
tween the  girl  and  the  control  of  her  guardian,  so 
as  to  overcome  her  intention  to  return  to  her  home, 
the  abduction  is  committed  in  the  jjurisdiction  into 
which  the  girl  is  so  brought  i'  and  it  has  been  held 
that  where  a  girl  is  forced  from  one  eounty  into 


1.  state  V.  Knost,  207  Mo.  18,  106 
SW  61  fl. 

a.  Com.  V.  Kanlper,  8  Pa.  Coi  276. 
[a]    "Vnlawfnl  luiwl  Intaroonm" 

In  &  statute  making  It  a  crime  to  ab- 
duct a  woman  of  previous  chaste 
character  for  the  purpose  of  prostitu- 
tion or  for  any  unlawful  sexual  Inter- 
course means  sexual  Intercourse  out 
of  wedlock,  and  Is  not  restricted  to 
such  sexual  Intercourse  as  Is  made 
unlawful  by  some  express  statute, 
state  T.  Savant,  116  La.  226,  88  B 
S7t 

2.  Com.  T.  Kanlper,  3  Pa.  Co.  276. 
Bat  as  to  a  provision  aialnat  the 
procuring  of  a  female  to  have 
carnal  connection  with  any  man 
■aa  Fee  v.  Roderlgas,  49  CaL  9. 
See  also  Peo.  v.  Deckenbrock,  157 
App.  Dlv.  87S,  142  XYS  278;  Lopez  v. 
State  (Tex.  Cr.  A.)  156  SW  217. 

4.  Stevens  v.  State,  112  Ind.  433, 
14  NE  251. 

5.  State  V.  Gordon,  46  N.  J.  L.  432; 
Peo.  V.  Wah  Lee  Mon,  13  NTS  767. 

[a]  Brill glwy  Into  stats  and  conn- 
tj  of  fatbsr's  residence. — Under  the 
statute  In  Missouri  it  was  held  that 
where  the  female  was  temporarily 
Tlsitins  a  relative  In  another  state, 
and  was  taken  away  by  the  accused 
under  an  arrangement  between  the 
accused  and  the  female,  made  before 
the  latter's  leaving  the  state  of  Mis- 
souri, and  brought  Into  the  state  of 
Missouri  and  the  county  of  her 
father's  residence,  for  the  purpose  of 
prostitution,  the  accused  was  guilty 
of  taking  the  female  from  her  father 
and  might  be  Indicted  In  the  county 
of  the  latter's  residence.  State  v. 
Hound,  82  Mo.  679. 

[b}  TaUnff  txom  on*  conntjr  Into 
•Botber. — In  Com.  v.  Kanlper,  8  Pa. 
Co.  276,  under  a  statute  against  the 
laking  of  a  female  child  under  a  des- 
ignated age  for  the  purpose  of  prosti- 
tution or  sexual  Intercourse,  or  with- 
out the  consent  of  her  parents,  etc., 
for  the  purpose  of  marriage,  or  the 
Inveigling  or  enticing  suoh  child  Into 
a  house  of  HI  fame,  etc.,  for  the  pur- 
Pose  of  prostitution  or  sexual  Inter- 
Morae.  it  was  held  that  where  the 
within  this  statute,  consents  in 
the  county  In  which  the  t^tng  occurs, 
u>«  courts  of  another  county  Into 
which  she  Is  taken  for  the  purpose  of 
uie  intercourse  have  not  Jurlsalction; 
out  It  a  taking  with  the  intent  was 
"one  in  the  first  county,  but  the  girl 
^[•1  not  know  of  the  Intention  until 
«ie  came  Into  another  county  where 
tne  act  was  committed,  th^n  the  tak- 


ing was  continuous  and  the  court  of 
the  county  In  which  the  intercourse 
took  place  would  have  Jurisdiction. 

8.  Fulwood's  Case,  Cro.  Car.  488, 
79  Reprint  1021. 

7.  Del.— State  v.  Powell,  23  Del.  2. 
76  A  601. 

N.  T.— Peo.  V.  Wolf,  107  App.  Dlv. 
449,  95  NTS  264  [rev  on  other  grounds 
183  N.  T.  464,  76  N£  5921.  See  also 
Peo.  V.  City  Prison,  137  NTS  268  (aff 
152  App.  Dlv.  912,  137  NTS  1137]. 

N.  C.— State  v.  Sullivan,  85  N.  C. 
506.  See  also  State  v.  Burnett,  142 
N.  C.  677,  65  SB  72. 

Philippine.— U.  8.  v.  Fldeldla,  22 
Philippine  872.  . 

T«f^Mason  v.  State.  29  Tex.  A.  24. 
14  SW  71. 

Va. — Anderson  v.  Com,,  5  Rand.  (26 
Va.)  627,  16  AmD  776. 

Fa]  The  word  "wovuua**  la  lued 
sfnonrmoiuiy  with  "fsmals,'*  under 
Gen.  St.  c  29  art  4  19,  and  to  con- 
stitute the  offense  described  It  is  not 
required  that  the  person  taken  or  de- 
tained should  be  over  fourteen  years 
of  age.  Howell  v.  Com,,  5  KyL  174. 

8.  Cal. — Peo.  v.  Dolan,  96  Cal.  815, 
SI  P  107:  Peo.  V.  Fowler,  88  Cal.  136, 
26  P  1110. 

111.— Maguire  v.  Peo..  219  III.  16,  76 
NE  67. 

Kan. — State  v,  Johnson,  85  Kan.  54, 
116  P  210 ;  State  v.  Jones,  16  Kan.  608. 

Mlas.— Riley  v.  State,  18  S  117. 

Mo. — State  v.  Johnson,  116  Mo.  480, 
22  SW  463. 

N.  T.— Peo.  V.  Stott,  4  N.  T.  Cr. 
3P6  [aff  5  N.  Y.  Cr.  6i]. 

Oh.— Studer  v.  State,  29  Oh.  Ch".  Ct. 
33  [att  74  Oh.  St.  619.  78  NB  1139]. 

Tex.— Tores  v.  State,  (Cr.  A.)  63 
SW  880  [overr  In  effect  but  without 
citing  the  earlier  case  of  Mason  v. 
State,  29  Tex.  A.  24,  14  SW  71,  in 
which  the  court,  influenced  by  a  stat- 
ute enacting  that  a  person  Is  guilty 
of  no  offense  who,  laboring  under  e 
mistake  of  fact,  commits  an  act  that 
would  otherwise  be  criminal,  held 
that  If  the  girl  was  over  the  statutory 
age  he  could  not  be  convicted,  and 
that  the  trial  Judge  should  have  in- 
structed the  Jury  that  "If  the  defend- 
ant at  the  time  he  took  tha  girl  away 
from  her  home  was  mistaken  as  to 
her  age,  believing  her  to  be  over  17 
years  of  age,  and  if  such  mistake  did 
not  -arise  from  a  want  of  proper  care 
on  his  part,  altd  If  the  girl  went  with 
him  voluntarily,  he  wonld  not  be 
guilty"]. 

[a]  n*  reawm  of  this  nie  is  that 
If  accused  enticed  the  female  away  for 


another,  and  there  married,  and  at  the  time  of  the 
marriage  is  in  such  fear  as  to  be  unconscious  of  her 
actions,  the  ti^dng  in -the  first  county  continun  in 
the  second.' 

[$  IS  J  3.  Age  of  Female.  Under  provisions 
which  relate  only  to  females  under  a  prescribed  age, 
in  order  to  render  the  accused  gnilty  of  taking  a 
female  for  the  prohibited  purposes  she  must  have 
been  under  the  age  prescribed.' 

Knowledge  of  accused.  The  fact  that  the  female 
was  under  the  age  limit  is  the  gist  of  the  offense, 
and  therefore  knowledge  of  her  age  is  not  necessary 
to  the  guilt  of  the  party  committing  the  act,  and 
ignorance  thereof  is  not  a  defense,^  unless  knowledge 
of  the  age  is  made  an  ingredient  bf  the  offense,*  and 
under  statutes  of  this  character  such  knowledge  may 
be  inferred  from  the  immature  appearance  of  the 
female." 

19]   4.  Previous  Chaste  Character  of  Female. 

Where  the  statute  makes  the  previous  chaste  life 
and  conversation  of  the  female  an  ingredient  of 
the  offense,  tiie  mere  taking  or  enticing  of  a  female 
for  a  purpose  mentioned  in  the  statute  is  not  suffi- 
cient to  tconstitnte  the  offense  if  she  was  of  previoitB, 
imcbaste  life  and  conversation.^^  Suoh  a  provision 

the  purpose  prohibited  by  the  statute, 
there  existed  a  criminal  or  wrong  In- 
tent notwithstanding  that  she  might 
have  been 'over  the  age  limit  design 
nated  in  the  statute,  and  therefore 
evidence  In  support  of  such  Justiflca- 
tion  would  tend  merely  to  show  that 
accused  Intended  one  wrong  and  by 
mistake  committed  another;  and  In 
suoh  a  case,  although  the  wrong  In- 
tended Is  not  Indictable.  If  an  Indict- 
able offense  Is  committed,  accused  Is 
guilty.   State  v.  Ruhl.  8  Iowa  447. 

[b]  BsUsf  as  to  aff*.— The  ac- 
cused cannot  avail  himself  of  a  bona 
fide  belief  on  his  part  that  the  girl 
was  older  than  the  age  limit  pre- 
scribed in  the  statute.  State  v.  Huhl, 
8  Iowa  447;  State  v.  Johnson,  115  Mo. 
480,  22  SW  463;  Tores  v.  State,  (Tex. 
Cr.  A.)  63  SW  880;  Reg.  v.  Prince, 
li.  R.  2  C.  C.  1B4. 


[c]   Xspresentaldona  hy  the  fsmals 

whioh  led  the  accused  to  believe  that 
she  was  not  within  the  statutory  age 
have  been  held  to  furnish  no  excuse. 
Brown  v.  State,  28  Del.  159,  74  A  836, 
25  LRANS  661  and  note;  SUte  v. 
Ruhl,  8  Iowa  447;  Reg.  v.  OHfier,  10 
Cox  C.  C.  402. 

9.  Hermann  v.  State,  73  Wis.  248, 
41  NW  171,  9  AmSR  789  and  note; 
Reg.  V.  Packer,  16  Cox  C.  C.  57  (under 
48  &  49  Vict,  c  69  g  7).  It  was  other- 
wise in  England  before  the  enactment 
of  the  Criminal  Law  Amendment  Act 
of  1885.  Reg.  v.  Prince,  L.  R.-2  C.  C. 
154:  Reg.  V.  Robins.  1  C.  &  K.  456. 
47  ECL  456;  Reg.  v,  Mycock,  12  Cox 
C.  C  28;  Reg.  v.  Ollfler,  10  Cox  C.  C 
402. 

10..  Hermann  v.  State,  73  Wis.  248, 
41  NW  171,  9  AmSR  789  and  note. 

11.  Peo.  V.  Roderigas,  49  Cal.  9; 
Bradshaw  v.  Peo.,  153  1)1.  156,  38  NE] 
652;  Slocum  v.  Peo.,  90  111.  274;  Com. 
V.  Whittaker,  131  Mass.  224;  KaufC- 
man  v.  Peo.,"  11  Hun  (N.  T.)  82;  Car- 
penter V.  Peo.,  8  Barb.  (N.  T.)  603. 

[a]  "Conversation"  and  "charac- 
ter."— The  words  "o£  chaste  life  and 
conversation,"  used  In  the  statute, 
are  equivalent  to  **chaste  life  and 
previous  character,"  and  an  Instruc- 
tion upon  the  presumption  of  chas- 
tity and  the  onus  of  overcoming  such 
a  presumption  by  accused,  which  uses 
the  latter  expression  Instead  of  the 
words  employed  in  the  statute,  is  not 
erroneous.  Bradshaw  v.  Peo.,  153  111. 
156,  38  NE  652. 

[b]  The  term  "prsvions"  as  re- 
gards tl^e  character  of  the  female, 
while  not  requiring  chastity  up  to 
the  exact  time  of  the  ajjtual  taxlnf 
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requires  actual  personal  virtue  as  distinguished 
from  good  reputation;^'  and  while  it  has  been  held 
that  a  angle  act  of  illicit  intercourse  would  prevent 
the  female  from  being  of  a  chaste  character,*'  still 
a  female  who  has  previously  fallen  &om  virtue  may, 
by  reformation,  become  chaste  within  the  meaning 
of  the  statute/' 

Chastity  not  an  elemsnt.  But  under  statutes 
prohibiting  the  taking  of  females  under  a  certain 
age  for  designated  purposes,  without  making  the 
previous  character  of  the  female  an  element  .of  the 
offense,  the  accused  may  be  guilty  notwithstanding 
the  previous  nnchastity  of  &e  female/'  althot^h 
there  are  some  decisions  to  the  contrary." 

201   !>•  When  Offense  Comxdete.  Under  stat- 


utes against  the-taking  of  a  female  for  certain  pur- 
poses the  gravamen  of  the  offense  is  the  intention 
or  purpose  for  which  the  female  is  taketf "  and  the 
offense  therefore  is  complete  immediately  upon  the 
taking  awa^  with  the  intention  at  that  time  to  ac- 
complish a  prohibited  purpose,  without  r^rd  to 
whether  the  purpose  of  the  taking  is  accomplished 
or  not;**  and  it  is  immaterial  that  the  purpose  of 
the  takiz^  was  not  disclosed  to  the  female,*'  or  that 
she  was  induced  to  believe  that  she  was  not  being 
taken  away  for  a  purpose  'prohibited  by  the  stat- 
ute.***  But  where  the  statute  provides  not  only 
against  the  taking,  but  as  well  ^amst  the  doing  of 
acts  subsequent  to  tiie  taking,  the  doing  of  the  latter 
acts  becomes  a  material  element  of  the  offense." 


m.   WHO  UAY  COMMIT  THE  OFFENSE 


[$  21]  Under  statutes  pnnuifaing  the  taking 
away  of  a  female  for  the  purpose  of  prostitution, 
etc.,  the  offense  may  be  committed  by  persons  of 


away,  do«8  require  It  up  to  the  com- 
inencement  of  tbe  acta  of  tbe  ac- 
cused done  with  the  purpose  of.  and 
which  result  in,  tbe  taking  awur. 
Carpenter  v.  Peo.,  8  Barb.   (N.  Y.) 

18.  Lyons  V.  State,  52  Ind.  426; 
Carpenter  v.  Pea,  8  Barb.  (N.  T.) 
60S  (holding  that  previous  chaste 
character  Is  not  the  same  as  previous 
chaste  reputation;  that  'reputation 
may  be  good  evidence  of  character, 
hut  is  not  Ihe  character  itself:  and 
that  therefore  an  instruction  that  if 
the  female  was  known  as  a  person  of 
bhaste  character  and  reputation  at 
the  time  of  the  abduction,  and  that 
If  It  should  turn  out  on  the  trial  that 
she  had,  previous'  to  the  alleged  ab- 
duction, been  guilty  of  a  single  act 
of  unchastlty,  it  would  constitute  no 
defense.  Is  erroneous,  because  it 
mlRht  be  a  logical  inference  from 
such  a  rule  that  a  female  perfectly 
pure  In  heart  and  life,  but  who  at 
the  time  of  the  abduction  sustained 
a  bad  reputation,  could  not  be  the 
BUbJeet  of  the  offense).  But  see  State 
V.  Bobbat,  131  Mo.  828,  32  SW  1149. 

13.  Lyons  T.  State.  52  Ind.  426. 
ta]  Bmt  ou  who  taxm  a  flxl  Urtng 

a  Ohaata  and  vlrtvow  Ufa  toward  all 
axoept  himaelf  from  her  father,  with- 
out his  consent,  for  the  purpose  of 

Prostitution  and  Intending  to  prosti- 
ute  her,  is  guilty  of  abduction,  al- 
though he  himself  had  previously 
had  sexual  intercourse  with  her. 
South  V.  State,  97  Tenn.  496,  37  SW 
210. 

14.  Carpenter  v.  Peo.,  8  Barb.  (N. 
T.)  603;  Scruggs  v.  State,  90  Tenn. 
81,  16  SW  1074  (holding  that,  al- 
though the  female  must  have  been 
chaste  and  virtuous,  still  if  she  was 
living  a  chaste  and  virtuOus  life  at 
the  time  of  the  abduction,  the  fact 
that  some  time  previous  thereto  she 
had  fallen  from  virtue  was  no  de- 
fense). 

[a]    Butiolng'  baok  Into  a  HXmAtt 

aiuim*  is  sometimes  expressly  aimed 
at  by  Btatute.  See  State  v.  TerrlU,  76 
Iowa  149,  40  NW  12S. 

16.  Cal. — Peo.  v.  Dolan,  96  Cal. 
SIS,  31  P  107;  Feo.  v.  Demousset,  71 
Cal.  611.  612,  12  P  788  (where  the 
court  said:  "It  will  be  observed  thai 
tbe  section  saya  nothing  about  the 
chastity  of  tbe  female.  The  law  Is 
Intended  to  protect  the  chaste  and 
reclaim  the  erring,  to  protect  parents 
and  guardians  in  their  custody  and 
care  of  minor  females,  without  re- 
gard to  the  oharaoter  of  such  female 
for  chastity,  and  the  family  from  sor- 
row and  disgrace.  We  are  not  dis- 
posed, in  the  construction  of  this  sec- 
tion, to  interpolate  any  phrase  that 
will  detract  from  Its  effoctivflness  In 
this  regard"). 


Ky.— Cargin  v.  Com.,  93  Ky.  678,  20 
SW  782,  14  KyL  517. 

Mo.— SUte  v.  Baldwin,  214  Mo.  290, 
118  SW  112S  (holding  that  the  fact 
that  the  prosecuting  witness,  a  girl 
under  eighteen,  taken  for  concubinage, 
was  of  unchaste  character,  and  had 
previously  had  Intercourse  with  ac- 
cused, was  not  a  defense) ;  State  v. 
Bohbst,  181  Mo.  32»,  32  SW  1149 
[overr  State  v.  Gibson,  111  Mo.  92, 
19  SW  980,  although  citing  it  appar- 
ently with  approval];  State  v.  John- 
son, 115  Mo.  480,  22  SW  4«S. 

N.  T.~Peo.  v.  Stott,  4  N.  T.  Cr. 
306  [aff  5  N.  T.  Cr.  613. 

Pa. — Com.  V.  Powler,  18  Phlla.  518. 

[al  That  the  female  vunr  bav* 
soUdtad  others  to  take  her  on  an- 
other occasion  will  not  excuse  the 
criminal  act  of  the  accused.  State  v. 
Bussey.  68  Kan.  679,  60  P  891. 

16.  State-v.  Tidwell,  34  S.  C.  L.  1; 
Jenkins  v.  State,  16  Ijea  (Tenn.)  674. 

[a]  flhilHitqnent  tmoliastlty. — The 
fact  that  the  female  led  a  dissolute 
life  after  she  was  taken  away  is  of 
course  no  defense.  Scruggs  v.  State, 
90  Tenn.  81,  16  SW  1074. 

17.  Slocum  V.  Peo.,  90  111.  274; 
Payner  v.  Com.,  (Ky.)  19  SW  927: 
Malone  v.  Com.,  91  Ky.  807,  16  SW 
856,  12  KyL.  895;  State  v.  Knost,  207 
Mo.  18.  106  SW  616;  State  v.  Rore- 
beck.  IBS  Mo.  130,  59  SW  67;  State 
v.  OibBon,  111  Mo.  92,  19  SW  980; 
People  V.  Seeley,  37  Hun  (N.  T.)  190. 
See  also  Lopes  v.  State,  (Tex.  Cr.  A.) 
15«  SW  217: 

18.  n.  S.— U.  8.  V.  Zes  Cloya,  33 
Fed.  493. 

Cal.— Peo.  V.  Lewis,  141  Cal.. 643,  76 
P  189. 

111.— Henderson  v.  Peo..  124  111.  607, 
17  NE  68,  7  AmSR  391  and  note;  Slo- 
cum v.  Peo.,  90  111.  274. 

Kan. — State  v.  Tucker,  72  Kan.  481, 
84  F  126;  State  v.  Bussey,  58  Kan. 
679,  60  P  891. 

Mich.— Peo.  v.  Bristol,  23  Mich.  118. 

Minn. — State  v.  Keith.  47  Minn. 
559,  60  NW  691. 

Mo. — State  v.  Knost,  207  Mo.  IS, 
105  SW  616:  State  v.  Beverly,  201  Mo. 
550,  100  SW  463;  State  v.  Bobbst,  131 
Mo.  828,  32  SW  1149;  State  V.  John- 
son. 115  Mo.  480,  22  SW  463;  State  v. 
Gibson,  108  Mo.  676,  18  SW  1109,  111 
Mo.  92.  19  SW  980. 

N.  T. — Kauffman  v.  Peo.,  11  Hun 
82;  Peo.  v.  Stott,  4  N.  T.  Cr.  806  [aff 
5  N.  Y.  Cr.  61]. 

Pa. — Com.  -v.  Kanlper,  8  Pa.  Co,  276. 

See  also  supra  5  15. 

[al  "The  offense.  If  oomanitted  at 
all,  M  ooniplete  the  moment  th«  svb- 
Jeot  of  the  crime  Is  removed  beyond 
the  power  and  control  of  her  parents, 
or  of  others  having  lawful  charge 
of  her,  whether  any  illicit  Intercourse 
ever  takes  place  or  not.  Subsequent 
acts  are  only  Important  as  afflording 
the  moat  reliable  means  of  forming 


either  sez,"  and  may  be  the  act  of  sevraal  parsons 
and  it  has  been  provided  that  the  person  abduct- 
ing the  female  i%ust  be  over  a  certain  age.'^ 

a  correct  conclusion  with  respect  to 
the  original  purpose  and  Intention  of 
the  accused.^'  Per  Mulkey,'  J.,  in 
Henderson  v.  Peo.,  124  111.  607,  614, 
17  NE  68,  7  AmSR  391  and  note. 

[b]  TftUBg  oat  of  JulsdlotloB. — 
Under  the  rule  stated  in  the  text  the 
offense  Is  complete  notwithstanding 
the  consummation  of  the  particular 
Immoral  act  outside  of  the  Jurisdiction 
of  the  court  where  the  indictment  is 
found.  State  v.  Johnson,  116  Mo.  480, 
22  SW  463. 

[c]  Attempted  abdnoUon  within 
Philippine  Pen.  Code  art  446  see  U. 
S.  T.  Navasa..  8  Philippine  410  (hold- 
ing also  that  It  sras  not  the  Intention 
of  the  framers  of  tbe  penal  code  to 
apply  article  11  of  aald  code  to  na- 
tives of  the  Philippine  Islands  who 
have  sufficient  Intelligence  to  he 
selected  as  policemen,  and  especially 
to  those  who  have  been  recognized  as 
having  sufficient  intelligence  to  act 
as  corporals  of  police);  U.  S.  v.  De  la 
CruK,  8  Philippine  176.  The  express 
pardon  under  article  448,  of  a  person 
guilty  of  attempted  abduction  of  a 
minor  granted  by  the  latter's  parents 
is  not  sufficient  to  remove  criminal 
responsibility,  but  must  be  accom- 
panied hy  the  express  pardon  of  the 
girl  herself.  U.  S.  v.  Luna,  1  Philip- 
pine 360. 

19.    Slocum  V.  Peo.,  90  111.  274. 
80.    Henderson  v.  Peo.,  124  III.  607, 
17  NE  68,  7  AmSR  391  and  note. 

91.  Lampton  v.  State.  (Misa.)  11 
S  666;  Baker's  Caae,  12  Coke  100,  77 
Reprint  18T4. 

[a]  Vndar  tlM  easlr  BwlUh  atat- 
nt*  the  purpose  of  the  taking,  mar- 
riage, or  defilement  must  have  been 
accomplished  (Fulwood's  Case,  Cro. 
Car.  493,  79  Reprint  1026;  Wakefield's 
Case,  2  Lew.  C.  C.  279;  Rex  v.  Gordon, 
R.  &  R.  36):  but  If  there  was  a  mar- 
riage de  facto,  it  was  sufficient  (Ful- 
wood's Case,  Cro,  Car.  493.  79  Reprint 
1026);  and  the  fact  that  the  female 
consented  to  the  marriage  did  not 
affect  the,  criminal  liability  of  the 
abductor  (Reg.  v.  Swanson,  7  Mod. 
101.  87  Reprint  112?). 

23.  State  v.  Stoyeil,  54  Me.  24,  89 
AmD  716;  Com.  v.  Cook,  12  Mete 
(Mass.)  93;  State  v.  Rorebeck,  158 
Mo.  130,  59  SW  67;  State  v.  Gibson, 
Hi  Mo.  92,  ,19  BW  980;  Com.  v.  Fow- 
ler, 18  Phila.  (Pa.)  516. 

33.  Com.  V.  Fowler,  18  Phlla.  (Pa.) 
516:  State  v.  Tidwell,  34  S.  C.  L.  1. 

Alders  and  ahetton  see  supra  1  3. 
[a]  The  aocnsed  -Who  zamaln  ont- 
■Ida  of  the  house,  in  a  case  of  ab- 
duction, are  responsible  as  principals, 
the  same  as  those  who  enter  the 
house.  U.  S.  V.  Ramos,  4  FhlUpplue 
655. 

34.  Rex  V.  Plerson,  Andr.  310,  95 
Reprint  412;  Rex  v.  Moor.  2  Mod.  138, 
86  Reprint  881  (under  4  &  6  Ph.  A  M. 
o  8).  ^  T 
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IV.   INDIOTICENT  OB  INTOBIEATION  » 


22]  A.  In  GeneraL  The  indictment  or  in- 
formation in  a  prosecution  for  abduction  must  al- 
lege facts  which  at  least  sabstantially  charge  all  the 
material  elements  of  the  offense  as  preeoribed  by 
the  particular  statute.'* 

Surpliuage  will  not  render  an  indictment  de- 
fective." " 

23]   B.  Charge  in  Language  of  Statute.  It  is 

sufficient  if  the  cbai^  in  the  indictment  or  informa- 
tion pursues  the  language  of  the  statute  creating 
the  offense  apd  prescribing  the  elements  thereof 
bat  it  is  not  essential  that  the  exact  words  of  the 
statute  shall  be  used;  equivalent  words  may  be 
sufficient.*" 

[i  24]  0.  Allegation  of  Taking  or  Detention— 
1.  In  OenenL  Where  the  takii^  of  a  female  for 
certain  purposes  is  prohibited  in  general  terms  it  is 
sufficient  to  allege  the  taking  in  the  terms  of  the 
statute,^  without  specifying  the  means  by  which 


25.  See  ffenerally  Indictments  and 
InromationB  [22  Cyc  157]. 

DspUdty  see  Indictments  and  In- 
fonnatlons  [22  Cyo  376]. 

[a]  In  Um  nu^pplaM  In  order  to 
prosecute  a  person  charged  with  ab- 
duction It  Is  not  neceesary  that  the 
ooended  party  file  a  fonnal  petition, 
it  snRloea  If  she  ratlfles  the  action 
oommenced  in  the  name  ot  the  gov- 
ernment.  U.  S.  v.  De  Vera,  1  Fhillp- 
Irins  ITS. 

ss.  State  T.  Beverly,  201  Ho.  550, 
1»  SW  4«S. 

[al  Tmaam  vt  iBUetamants  or  la- 
fonutbrnaw  In  whole  or  In  part,  may 
be  found  In  Nichols  v.  State.  127  Ind. 
leC.  3C  NB  889:  State  v.  Overstreet, 
43  Ku).  298,  28  P  672;  McKey  v.  Com., 
14S  Ky.  450,  140  SW  658;  State  v. 
Keith.  47  Minn.  569,  60  NW  691:  State 
V.  JamlBon.  38  Minn.  21,  35  NW  712; 
fitate  V.  Beverly,  201  Mo.  550,  100 
SW  463;  State  'V.  Johnson.  115  Mo. 
4SD,  22  SW  463;  Beyer  v.  Peo.,  80  N. 
T.  369:  Peo.  T.  Bheppard,  44  Hun  565; 
Pm).  t.  Seeley.  37  Hun  190;  Peo.  v. 
Betstnger,  21  NTS  136;  Peo.  v.  Brandt. 
14  NT%t  419  taff  110  N.  Y.  657,  18 
NE  480];  Peo.  V.  Powell.  4  N.  T.  Cr. 
&S5;  Peo.  v.  Stott,  4  N.  Y.  Cr.  306  [aff 
B  N.  T.  Cr.  61];  Peo.  v.  Parshall,  6 
ftirk.  Cr.  129;  State  v.  TIdwell,  34  S. 
C.  L.  1;  Resr.  V.  Hopkins,  C.  ft  M. 
!54.  41  ISCL,  148;  Res.  v.  Mears,  2  Den. 
C  C.  79;  Reg.  v.  Howell,  4  P.  &  F. 
160:  Wakefleld's  Case,  2  Lew.  C.  C 
!79. 

4b1  irecaUvlatr  ezoeptlonB;  Bsr- 
I  statute  aandalstared  In  Valted 
BtatM. — In  South  Carolina,  where  4 
£  G  Ph.  ft  M.  was  adopted  and  ad- 
ministered, it  was  held  that  negative 
aTcrments  In  an  Indictment  corre- 
sponding with  the  exemption  from  Ua^ 
bility.  In  the  third  section  of  that 
statote,  of  him  of  whom  the  female 
abducted  slioiild  hold  lands  or  tene- 
mentA  by  knight  service,  and  with  the 
exceptioa  In  the  fourth  section  of  a 
coniract  of  marriage  by  consent  of 
nach  as  by  title  of  wardship  should 
be  entitled  to  have  the  marriage  of 
nch  maid  or  woman  child,  were  un- 
nwpsary,  since  no  such  relation 
arising  out  of  tenure  by  knight  serv- 
ice or  title  of  wardship  existed  In 
that  state.  State  v.  Tldwell,  36  S.  C. 
L  1.  ^ 

^[cl  DBdev  8  Ken.  VIZ,  against 
the  taking  and  defiling  or  marrying 
1  woman  who  had  goods  or  lands  or 
was  aa  heir  ammrent,  an  Indictment 
must  have  alleged  that  the  woman 
was  married  or  defiled,  and  that  she 
bad  goods  or  lands  or  was  an  heir 
apparent,  as  the  enacting  clause  had 
reference  to  the  preamble.  Fulwood's 
Case,  Cro.  Car.  484,  79  Reprint  1019. 

37.  State  v.  Overstreet,  43  Kan. 
W.  IZ  p  572  (holding  that  under 
a  lUtate  punishing  the  taldng  of  a 


female  for  the  purpose  of  concubin- 
age the  addition  of  the  words  "by 
having  sexnal  intercourse"  to  the  al- 
legation of  a  taking  for  the  purpose 
of  concubinage  win  not  render  the 
Indictment  defective).  Bee  also  Peo. 
V.  Parshall.  6  Park.  Cr.  (N.  Y.)  129. 

a&  Cal. — Peo.  t.  Fowler,  88  Cal. 
186.  2S  P  1110. 

Fla — ^Holton  V.  State,  28  Fla.  SOS, 
9  S  71«. 

Ky.— Smith  v.  Com^  127  SW.  790; 
Hlgglns  v.  Com..  94  Ky.  54,  21  SW 
281,  14  B^I<  729:  Fayner  v.  Com^ 
19  SW  827:  Carglll  TTCom.,  IS  SW 

Mlnn.--State  v.  Keith,  47  Minn.  559, 
60  NW  891. 

Mo.— State  v.  Kebler.  228  Mo.  867, 
128  SW  721:  State  v.  Jones,  191  Mo. 
653,  90  SW  466. 

N.  C. — State  T.  George.  83  N.  C. 
5«7. 

Tenn. — GrlfHn  V.  State,  109  Tenn. 
17,  70  SW  61. 

Ont. — Rex  v.  Kam,  20  Ont.  L.  91, 
14  OntWR  1215. 

as.  Nichols  V.  State,  127  Ind.  406, 
26  NE  839;  State  v.  Dickerhoft,  127 
Iowa  404,  103  NW  350. 

30.  Payner  v.  Com.,  (Ky.)  19  SW 
927:  Carglll  v.  Com.,  (Ky.)  13  SW  916;. 
State  V.  Sager,  99  Minn.  64.  67,  108 
NW  812  fcit  Cycl;  State  v.  Keith,  47 
Minn.  559,  50  NW  691.  But  see  Ful- 
wood's Case.  Cro.  Car.  484,  79  Re- 
print 1019.- 

[a]  veiOBlouslyrT-Where  the  stat- 
ute does  not  charaoterise  the  crime 
as  a  felony  It  la  not  necessary.  In 
charging  the  offense,  to  allege  that 
It  was  done  "feloniously."  Hlgglns  v. 
Com.,  94  Ky.  64,  67,  21  SW  231,  14 
Kylj  729. 

[b]  That  tiie  aooased  did  not  no- 
esM  In  having  carnal  knowledge  of 
the  female  need  not  be  alleged  In  an 
Indictment  under  a  statute  for  taking 
and  detaining  a  woman  against  her 
will  with  intent  to  have  carnal  knowl- 
edge of  her.  Smith  T.  Com.,  (Ky.) 
127  SW  790. 

81.  State  v.  Keith.  47-  Minn.  659. 
60  NW  <»1;  State  v.  George,  98  N.  C 
667. 

[al  n*  maimer  of  the  taklnff  ox 
detention  (1)  need  not  be  alleged 
under  a  statute  punishing  the  deten- 
tion of  a  female  for  the  purpose  of 
having  carnal  knowledge  with  her. 
Cargtn  v.  Com.,  (Ky.)  IS  SW  916; 
EJverbeart  v.  Com,  7  KyL  218.  (2>  The 
word  "detain"  Is  descriptive  of  the 
offense,  and  means  that  accused  held 
or  kept  the  woman  In  custody,  and 
with  the  further  allegation  "for  the 
purpose  of  having  carnal  knowledge 
of  her  against  her  consent"  makes 
the  offense  complete.  Everheart  v. 
Com..  7  KyL.  218. 

30.  Kramblel  v.  Com.,  (Ky.)  S  SW 
666;  Porter  v.  Com.,  7  KyU  864  (hold- 


the  abduction  was  accomplished.^  But  where  the 
statutory  inhibition  is  against  the  detention  of  a 
woman  against  ber  will  it  must  be  alleged  that  the 
detention  was  thus  effected.^ 

[$25]  2.  Taking  ttom  Custody.  Where  the  tak- 
ing of  a  female  for  certain  purposes  is  made  pun- 
ishable without  regard  to  the  custody  from  which 
she  is  taken  or  the  consent  of  her  parents  or  other 
custodian,  it  is  not  necessary  to  allege  from  whose 
custody  was  taken  or  that  the  taking  was  with- 
out the  consent  of  her  parents  or  other  custodian,^ 
but  it  is  otherwise  wliere  statute  prohibits  a  taking 
from  a  parent  or  other  custodian  or  without  the 
consent  of  such  persons.'* 

[%  26]  3.  Taking  to  Place  of  Particnlar  Char- 
acter. Under  a  provision  against  the  taking  and 
enticing  of  a  female  to  a  house  of  ill  fame,  assigna- 
tion, or  elsewhere  for  the  purpose  of  prostitution  or 
like  acts,  it  must  be  charged  that  the  taking  was  to  a 

Ing  that  an  Indictment  for  unlaw- 
fully detaining  a  woman  against  her 
will,  etc.,  which  states  that  the  ac- 
cused "unlawfully,  willfully  and  fel- 
oniously detained  a  woman,**  naming 
her,  '^against  her  will,  with  Intent  to 
have  carnal  knowledge  of  f her,"  states 
with  sufflclent  deflnlteness  the  acts 
constituting  the  oflende). 

[a]  *nmlawfBl]7  dstaiaeff*  Is  not 
sumdent  as  an  allegation  that  the 
detention  was  against  the  wUL  Wil- 
der V.  Com.,  81  Ky.  591. 

[b]  That  the  taking  was  unlawful 
and  Malnst  the  woman's  will  must 
be  alleged  under  a  statute  against 


forcible  defllement,  providing  that  any 
person  taking  any  woman  unlawfully 
and  against  tier  wilt  and  compelling 
her  to  marry  him  or  any  other  person, 
or  to  be  defiled,  shall  be  Aned.  State 
V.  Kromadko,  123  Iowa  665,  99  NW 
660. 

[c]  Aa  lastmotlon  to  the  faxj 
perenuptorlly  to  Had  for  the  aoonsed 

shoula  be  given  where  an  Indictment 
under  a  statute  for  unlawfully  tak- 
ing or  detaining  a  woman  against  her 
will  falls  to  allege  that  the  taking 
or  detaining  was  against  the  will  of 
the  woman.  Hoskins  v.  Com.,  7  KyL 
41. 

88.  State  v.  Keith,  47  Minn.  669, 
50  NW  691-  State  v.  Jamison,  38 
Minn.  21.  35  NW  712;  State  v.  Kebler. 
228  Ho.  367,  128  SW  721;  State  T. 
Burnett,  142  N.  C.  677.  66  SB  72. 

[a]  That  the  female^  pueata  ftad 
legal  oha^  of  her  penoa  need  not 
be  alleged  in  an  indictment,  under 
Gen.  St.  (1894)  j  6529,  charging  the 
taking  for  .the  purpose  of  marriage 
of  a  child  of  the  age  of  fifteen  years 
from  the  custody  of  her  parents 
without  their  consent.  State  V.  Sager, 
99  Minn.  64,  108  NW  812. 

[b1  Zt  Is  aot  Improper  to  allege 
In  the  Indictment  from  whose  custody 
the  female  was  taken.  State  v.  Jami- 
son. 38  Minn.  21,  85  NW  712. 

3^  State  V.  Baldwin.  214  Mo.  290, 
113  SW  1123;  State  v.  Johnson,  IIS 
Mo.  480,  486,  22  SW  463  (holding  that 
an  Indictment  alleging  in  this  con- 
nection that  accused  ^id  then  and 
there  t>elng  one  Roaa  Pries,  a  female 
under  the  age  of  eighteen  years,  to- 
wit,  seventeen  years,  unlawfully  and 
feloniously  take  from  one  Lewis 
Price,  her  father,  he  the  said  I,ewls 
Price  then  and  there  having  In  the 
legal  charge  of  the  person  of  the  said 
Rosa  Price  without  the  consent  and 
against  the  will  of  the  said  Lewis 
Price,"  Is  sufflclent);  Jones  v.  State, 
16  Lea  (Tenn.)  466  (holding  that  an 
Indictment  alleging  that  the  accused 
Induced  the  female  "to  leave  the 
house  of  her  parents"  la  defective  for 
not  alleging  the  want  of  consent  of 
her  parents). 

Digitized  by 


It  o^  consent  ol 

Google 


'294  [1C.J.1 


ABDUCTION 


[§§  26-31 


house  of  ill  fame,  assignation,  or  to  a  plaee  of  a 
«faaract«r  similar  to  such  houses  and  whei«  sueh 
acts  are  practiced." 

27]  D.  AUeffatton  of  Inta&t— 1.  In  Oeneral. 
Where  the  gist  of  the  offense  is  the  intent  or  pur- 
pose with  which  the  female  is  taken,  the  particular 
intent  whi^,  under  the  statute,  characterize?  the 
taking  or  detention  as  criminal  must  be  allied;"" 
but  a  cba^e  in  terms  equivalent  to  the  language  of 
the  statute  ia  sufficient,  and  it  need  not  be  in  the 
precise  words  thereof;"  nor  is  it  necessaiy  to 
allege  the  actual  accompliahment  of  the  intent  or 
purpose.* 

28]  2.  Addition  of  Acts  Not  Embraced  Ixl 
Statute.  An  additional  allegation  of  an  intent  to 
commit  further  acts  not  embraced  in  the  terms  of  the 
statute  may  be  rejected  as  superfluous,  and  will  not 
invalidate  an  indictment  where  the  intent  to  commit 
the  acts  which  are  embraced  in  the  terms  of' the 
statute  is  sufficiently  charged.''  But  if  it  is  at- 
tempted to  all^  the  manner  in  which  the  pur- 


pose is  to  be  consummated,  and  the  acts  so  alleged 
could  not,  under  the  law,  operate  as  a  consum- 
mation of  such  purpose,  the  indictment  will  be 

bad« 

29]  £.  AUegatipn  of  Previous  Ohaste  Char- 
acter. Under  statutes  which  make  the  previous 
chastity  of  the  female  an  ingredient  of  the 
offense,  such  previous  chastity '  must  be  alleged 
in  the  indictment  j*'^  but  where  chastity  is  not  ex- 
pressly required  by  statute,  the  indictment  need  not 
contain  an  allegation  as  to  chastity.*' 

30]  F.  Allegation  of  A«e.'  Where  the  stat- 
ute makes  it  an  element  of  the  offense  that  the 
taking  shall  be  by  a  person  over  a  designated  age, 
,or  of  a  female  under  a  designated  age,  the  accused^ 
as  well  as  the  female,"  should  be,  by  proper  allega- 
tions, brought  within  the  terms  of  the  statute.  But 
where  the  accused's  ignorance  of  the  age  of  the 
female  ir  immaterial^''  knowledge  on  his  part  that  the 
female  was  under  the  age  prescribed  need  not  be 
alleged.'" 


V.  EVIDENOE'^ 

31]  A.  Burden  of  Proof.'"  The  burden  of  I  charged**  by  evid«iee,  either  positive  or  eireum- 
proof  is  on  the  prosecution  to  prove  the  offense  |  ^ 


38.  Miller  v.  State.  121  Ind.  294, 
£8  NB  »4;  State  v.  McCrum,  88  Minn. 
164,  36  NW  102;  State  V.  DomaroO,  81 
N.  X  I*.  43,  79  A  418. 

[a]  Vainlaff  on*  boDM  In  the  in- 
dictment to  which  the  woman  was 
taken  la  sufficient  under  a  statute, 
making  It  a  crime  to  abduct  a  woman 
of  prevlons  ohaste  character  for  the 
purpose  of  prostitution  or  for  any 
unlawful  sexual  tntercourae  at  a 
house  of  ill  fame  or  at  any  other 
place  of  like  character  or  elsewhere. 
State  T.  Savant,  115  La.  286,  88  8 

[b]  iBBaflelut  flSaifW^d)  The 

flTlst  of  the  oCTense  is  the  character, 
or  at  least  the  existence  of  the  place 
to  which  the  woman  la  taken,  or  in 
which  she  Is  placed,  and  the  count 
of  an  Indictment  charing  that  ac- 
cused did  take  and  place  a  certain 
woman  by  force,  without  mentioning 
any  such  place  as  that  described  in 
the  statute,  Is  insufficient.  State  v. 
X>emarco,  81  N.  J.  L.  43.  79  A  418. 
(2)  So  a  mere  charge  that  accused 
enticed  and  took  the  female  to  a  cer- 
tain named  city  of  the  state,  with 
the  felonious  intent  then  and  there  of 
rendering  the  said  female  a  prosti- 
tute, was  held  bad  as  falling  to  show 
a  taking  to  a  house  of  111  fame  or 
other  place  where  prostitution  might 
be  accomplished.  If  objected  to  by 
motion  to  quash.  Nichols  v.  State, 
127  Ind.  40e,  26  839. 

[Cl  Aider  br  verdlct^An  Indict- 
ment, however  defective  In  this  re- 
spect, may  be  aided  by  verdict.  Nich- 
ols V.  State.  127  Ind.  40«.  26  839. 

as.  Kramblel  v.  Com.,  (Ky.)  S  BW 
665;  Jones  v.  State,  If  Lea  (Tenn.) 

[a]  Mm  mere  wnal  intoreovzM 
doea  BOt  conatltnte  prostttntton,  an 

allegation  of  an  enticement  for  such 
purpose  '  is  not  sufficient  to  charge 
the  ofFense  of  enticing  for  the  pur- 
pose of  prostitution.  Osbom  v.  State, 
62  Tnd.  626. 

rb]  CluwrtBf  a  taklBff  for  Inors 
maa  a  vtamagw  sufllclentlr  shows 
that  the  talcing  was  with  Intent  to 
marry.  Pulwood's  Case.  Cro.  Car. 
488,  79  Reprint  1021. 
.  ST.  Nichols  V.  SUte,  127  Ind.  406, 
26  NB  839. 

[a]  •■WMi  itttaat  of  ttmAnbut  Imt 
a  pMatttnta*  has  been  held  to  be 
equlvalftnt  to  and  sufllelent  for  the 

f>urpo86  of  charging  the  Intent  to 
ake  '*for  the  purpose  of  prostitution" 
as  prescribed  by  statute.  Nichols  v. 
State,  127  Ind.  406,  26  NB  839.  But 
in  Miller  v.  State,  121  Ind.  294,  23 
NB  «4,  It  was  held  that  the  charge 


In  an  Indictment  that  accused  enticed 
the  female  "for  the  purpose  of  un- 
lawfully and  feloniously  prostituting 
her"  was  not  eauivalent  to  the  words 
used  in  the  statnto  *b  above  Indi- 
cated. . 

fb]  Vov  ooBoaMMMr«^(l)  An  In- 
formation charging  accused  with  tak- 
ing a  certain  female  under  the  age 
or  eighteen  years  from  her  father, 
he  having  charge  of  her  person,  for 
the  purpose  of  concubinage  is  suffi- 
cient. State  V.  Baldwin,  ^4  Mo.  290. 
118  SW  1128:  State  v.  Jones,  191  Mo. 
ess,  90  SW  46S.  <2)  Thus  an  informa- 
tion which  alleges  that  accussd  at  a 
certain  county  and  on  a  certain  day 
took  prosecutrix,  a  female  under  the 
age  of  eighteen  years,  from  her 
father  who  had  legal  charge  of  her 
person,  without  his  consent,  and  for 
the  purpose  of  concubinage.  Is  suffi- 
cient, where  it  is  duly  verified  by  the 

firosecuting  attorney.  State  v.  Bever- 
y,  201  Mo.  650,  100  SW  463.  (8)  It 
Is  not  necessary  In  such  an  Informa- 
tion to  allege  that  the  accused  took 
the  female  away  for  the  purpose  of 
concubinage  with  himself,  since  that 
Is  not  an  element  of  the  oftense. 
Rtate  V.  Knost.  20?  Mo.  IS.  106  SW 
616. 

[c]  Toi  marrlftf*. — An  Indictment, 
charging  the  abduction  of  a  named 
chlla  from  the  custody  of  her  par- 
ents without  thetr  consent  for  the 
purpose  of  marriage,  is  not  Insuffi- 
cient as  not  showing  to  whom  it  was 
Intended  the  child  should  be  married, 
or  for  falling  to  charge  accused's 
Intent  that  the  child  should  be  mar- 
ried before  arriving  at  th«  legal  mar- 
rying age.  State  v.  Sager,  99  Minn. 
54,  108  NW  812. 

38.  State  v.  ICnost,  207  Mo.  IS,  lOB 
SW  616  (holding  that  an  information 
under  Rev.  St.  118991  *  1842  fAnnot. 
St.  [1906]  p.  1273),  making  It  an  of- 
fense to  take  away  a  female  under 
age  from  her  father  or  legal  custo- 
dian for  the  purpose  of  concubinage, 
need  not  charge  actual  concubinage, 
as  the  offense  is  complete  when  the 
minor  female  Is  so  taken  away,  with 
the  unlawful  intent  designated). 

39.  Peo.  V.  Parshall,  6T^rk.  Cr.  (N. 
Y.)  129.  See  also  U.  S.  v.  Meneses,  14 
Philippine  161. 

[a]  Zn  XaauHM  It  was  held  that 
an  Indictment  was  sufiloient  which 
charged  a  taking  for  the  purpose  of 
concubinage,  but  added  'lay  having 
sexual  Intercourse  with  him,"  the  ac- 
cused. State  V.  Overstreet,  48  Kan. 
299,  305,  23  P  672. 

40.  State  v.  Gibson,  111  Mo.  92,  19 
SW  980  (holding  that,  under  a  stat- 


ute against  the  taking  away  of  a 
female  for  the  purpose  of  iwncubln- 
age,  a  count  which  chaises  a  talcing 
for  the  purpose  of  concubinage,  and 
that  a  concubinage  was  to  tM  efCected 
by  illicit  intercourse  with  three  sepa- 
rate persons.  Is  bad,  because  under 
the  deflnitlon  of  "concubinage"  It  is 
plainly  impossible  that  several  men 
could  each  have  the. same  woman  for 
his  concubine  at  the  same  time). 

41.   Peo.  T.  Roderlgaa,  49  Cal.  9. 

Ca]  Oharglsr  IIm  maXLelat  of  **a 
Tlrtnous  famdS^  house  of  HI 

fame  for  Immoral  purposes  rather 
than  In  the  languagje  ot  the  statute, 
"a  female  before  repated  virtuous** 
Is  sufficient.  State  v.  DlckerhofT,  127 
Iowa  404,  103  NW  360. 

43.  Grimn  v.  State.  109  Tenn.  17, 
70  SW  61. 

43.  State  V.  O'Bannon,  17  S.  C.  L, 
144  (where  It  was  held  necessary  In 
an  Indictment  under  4  &  5  Ph.  &.  M. 
c  8  to  allege  that  the  accused  vatf  over 
fourteen  years  of  age,  and  the  female 
a  maid  or  woman  child). 

[a]  SnlKoiency  of  allegation. — Un- 
der 4  &  6  Fh.  &  M.  c  8,  making  it 
punishable  for  anyone  over  the  aee 
of  fourteen  years  to  take  away  an 
heiress  who  Is  within  the  age  of  stX' 
teen  years,  an  Information  sufficiently 
charges  that  the  accused  was  above 
the  age  of  fourteen  years  by  charging 
that  he  "being  above  the  age  of  four- 
teen," etc.,  committed  the  act.  Hex 
V.  Moor,  2  Mod.  128,  86  Reprint  9iit. 

44.  Peo.  V.  Fowler,  88  Cal.  186.  2S 
P  1110. 

45.  Bee  supra  (  18. 

40.  Peo.  V.  Fowler,  88  Cal.  136,  25 
P  1110;  Studer  v.  State,  29  Oh.  Cir. 

1189]' 

47.  Dsolaratloas  see  Criminal  Law 

[12  Cyo  418  et  seql. 

BviAenes  at  prSllBilBatT  •nuBln^ 
tlon  or  at  former  tilal  see  Criminal 
Law  [12  Cyc  424]. 

48.  Burden  of  proof  and  prsanmp- 
tlons  In  orlmiasl  oases  geasrallar  see 
Criminal  Law  [12  Cyo  8791. 

49.  Peo.  v.  Roderigas.  49  Cal.  9; 
Com.  V.  Whittaker,  131  Masa.  224; 
Peo.  V.  Plath,  100  N.  T.  690,  S  NE 
790.  53  AmR  286,  4  ¥J.  Y.  Cr.  6S. 

[a]  DefOBM  iaoonabrtaat  with 
msat  Of  offMiM,>--Where  accused  In 
a  prosecution,  under  the  statute,  for 
taking  a  minor  female  from  the  cus- 
tody of  her  parents  or  guardian,  for 
the  purpose  of  prostitution,  bases 
his  defense  upon  the  ground  that  he 
and  the  alleged  victim  were  engaged 
to  be  married,  and  that  he  took  her 
from  her  motl^r  f t^att^i^ose,  he 
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stantial.'"  Bat  the  prosecation  need  not  prove  mat- 
ters of  defense,"^  the  burden  of  proving  which  is 
on  the  accused." 

[^32]  B.  As  to  Taking.  Under  a  chai^  of 
taking  a  female  under  a  designated  age  from  the 
eostody  of  her  parents,  etc.,  without  their  consent, 
the  evidence  mnst  be  of  aiich  competency and 
weight  and  eufficieney  as  to  show  that  the  female 
was  without  Bach  consent  taken  from  the  charge 
or  eastody  of  the  person  named  in  the  indictment 
or  information;"  but  proof  of  the  legal  chaise  or 
custody  is  reqaired  only  where  the  taking  is  from 
some  person  other  than  the  parents  or  guardian." 
Under  a  charge  of  taking  a  female  against  her  will 
with  intent  to  compel  her  to  be  defiled,  actual  force 
not  being  necessary  to  constitute  the  taking,  prose- 
eutrit  may  give  evidence  as  to  her  reason  for  going 
to  the  bouse  of  the  accused."* 


33]  0.  As  to  Taking  with  ParttcTOar  Intent-r 
1.  In  GeneraL  Where  a  specific  intent  is  required  in 
ordqr  to  make  an  act  an  offense,  the  mere  doing 
of  the  act  will  not  raise  the  presumption  that  it 
was  done  with  the  specific  intent;  and  therefore 
evidence  which  establishes  only  a  taking  is  not  suffi- 
cient;" it  must  also  show  that  the  taking  was 
for  a  prohibited  purpose  as  charged  in  the  indict- 
ment,'^ as  for  the  purpose  of  having  carnal  knowl* 
edge  of  her."*  In  a  prosecution  for  enticing  a 
child  for  purpose  of  prostitution  evidence  as 'to 
the  bad  character  of  the  place  where  the  child  was 
taken  is  admissible  as  tending  to  show  aeeosed's 
intent.** 

[$  34]  2.  Inference  frtnn  Acts  Froreb.   It  is 

not  necessary  to  establish'  the  purpose  of  the  taking 
by  positive  evidence,'^  but  this  may  be  inferred  from 

acts  or  conduct  proved,*"  as  from  the  accused's  prior 


Is  not  under  the  necessity  of  estab- 
lishing- this  defense  by  a  preponder- 
ance of  evidence,  as  such  a  doctrine 
would  deprive  hlia  of  the  benefit  of 
the  rule  relating-  to  reasonable  doubt, 
and  would  change  the  cardinal  rule 
Id  criminal  cases  that  the  burden  of 
proof  rests  on  the  prosecution.  Feo. 
V.  Marshall,  69  Cal.  385. 

50.  Peo.  V.  Plath.  100  N.  T.  690, 
3  NB  790,  53  AmR  236,  4  N.  T.  Cr.  63. 
See  also  Peo.  v.  Masierson,  86  App. 
Div.  610,  88  NTS  747. 

61.  State  V.  Burnett,  142  N.  C.  B77, 
S5  SE  72:  Griffin  v.  State,  109  Tenn. 
IT.  70  Sw  61  (where  by  statute  nn- 
^lastity  was  a  defense). 

Bwdm  of  overoontlBff  pMnmpUon 
of  ohasatT  see  infra  J  S«.  „  ^ 

53.  State  V.  Burnett,  142  K.  C.  677, 
6S  SE  72;  Rex  V.  Plerson,  Andr.  SIO. 
95  Reprint  412. 

[a]  OonMBt  of  iNueat. — A  person 
diarged  with  the  abduction  of  a  child, 
tn  violation  of  a  statute  making  it  an 
offense  to  abduct  any  child  under  the 
age  of  fourteen  years  who  shall  re- 
side with  his  father,  has  the  burden 
of  establishing  the  defense  that  the 
carrying  away  of  the  child  was  with 
the  father's  consent.  State  v.  Bni^ 
nett,  142  N.  C.  677,  65  BTE  12.  , 

S8.  State  V.  Stone,  10<  Mo.  1.  16 
BW  g90_( mother).  , .      ,  , 

[a]  avUenM  aami— Ible. — An  In- 
dictment, under  Ga.  Pen.  Code  (189d) 
I  110,  diarglng  fiundulantiy  leading 
away  certain  minors  from  their  par- 
ent against  hla  will  and  without  his 
consent,  contemplates  taking  either 

force  or  by  putting  in  fear,  so  that 
testimony  that  accused  said  that  the 
minor  must  go  with  him  and  almost 
made  the  minor  meet  him  was  ad- 
missible. Barker  v.  State,  1  Oa.  A. 
:S6.  S7  SB  989. 

[b]  Twtlmony  not  pzsjndielal^ 
(1)  Although  the  consent  of  the  cus- 
todian is  not  a  necessary  element  of 
the  crime,  it  is  not  prejudicial  error 
to  permit  the  custodian  to  testify  that 
the  female  was  taken  without  hla  con- 
sent. State  V.  Stone,  106  Mo.  1,  16 
SW  890.  <2>  So  under  an  Indictment 
far  taking  a  female  under  the  age 
designated  In  the  statute  from  the 
custody  of  tier  father  for  the  pur- 
pose of  concubinage,  testimony  by 
the  father  of  prosecutrix  that  he  sent 
to  the  latter  money  to  enable  her  to 
return  to  her  home  from  'the  place 
to  which  she.  had  been  taken  by  ac- 
cused is  not  material  to  the  chaise 
invtdTed.  but  It  la  not  preJudiclaL 
State  V.  BobbBt,  131  Mo.  328,  82  SW 
1149^ 

[e]  la  a  eounWIiaffe  eas*  testi- 
mony of  the  girl's  father  that  he  did 
not  consent  to  her  going  away  with 
the  accused  is  not  Improper.  State  v. 
Baldwin.  214  Mo.  290,  113  SW  1123. 

[d]  Bvidano*  13uit  tbe  female  was 
pcndtted  br  ncr  pannts  to  lead  a 
dlMolmts  Ufa  Is  admissible  to  show 
consent  on  their  part  to  her  leaving 
to  lead  the  life  of  a  Droatltute.  Brown 


r.  State,  72  Md.  468.  20  A  196;  Jen- 
kins V.  State,  15'  Lea  (Tenn.)  674; 
Reg.  V.  Prazer,  8  Cox  C.  O.  446.  In 
Reg.  V.  Prlmelt,  1  F.  &  F.  50,  61,  the 
facts  showed  that  the  female  ab- 
ducted was  very  attractive;  that  her 
mother  allowed  her  to  go  where  she 
pleased  and  with  whom  she  pleased: 
that  she  stayed  out  late  nights  and 
went  to  dances  at  public  houses;  and 
that  her  mother  left  the  door  un- 
locked to  facilitate  her  entrance  at 
any  time  she  chose  to  come  In.  It 
was  held  that  the  mother  had  so 
encouraged  the  girl  In  a  lax  course 
of  life  as  constructively  to  amount 
to  a  consent.  In  summing  up  the 
court  told^  the  Jury  that  if  "they 
thought  that  the  mother  had  by  her 
conduct  countenanced  the  daughter 
in  a  lax  course  of  life,  by  permitting 
her  to  go  out  alone  at  night  and  to 
dance  at  public  houses,  this  was  not 
a  case  that  came  witbin  the  Intent  of 
the  statute,  but  was  one  where  what 
had  occurred,  though  unknown  to  her, 
could  not  be  said  to  have  happened 
against  her  will." 

54.  Peo.  V.  Powellson,  <Cal.)  7  P 
35. 

[a}  Bvideno*  btfd  nflelmit  to 
snpporta  oonvlotlon^Rex v. Holmes, 
14  OntWR  419.  Under  Cr.  Code  dlv 
1  S  1.  Pea  v.  See,  268  Hi.  152,  101 
NB  267.  Under  Revisal  (1906)  S  3868. 
State  v.  Novell,  166  N.  C.  648,  72  SB 
690. 

[b]  BvidMoa  that  tb«  fmuOs  was 
a  rsaUMit  of  a  house  of  lU  fame  kept 
hy  the  aocnsM  is  not  sufficient  to 
show  that  she  was  taken  by  the  ac- 
cused. Peo.  V.  Plath,  100  N.  Y.  690, 
3  NB  790.  63  AmR  236,  4  N.  T.  Cr. 
53  [rev  36  Hun  454]. 

[c]  Where  there  Is  no  evtOenos 
that  defendant  indiioea  the  woman  to 
leave  her  home  or  that  he  had  any- 
thing to  do  with  vher  departure,  he 
cannot  be  convicted  of  abduction.  U. 
S.  V.  Javate,  4  Philippine  465. 

65.  Ex  p.  Eatrado,  88  Cal.  316,  26 
P  209.  See  also  Pruitt  v.  State,  102 
Qa.  688,  29  SE  437. 

56.    Schnicker  v.  Peo.,  88  N.  Y.  192. 

67.  State  V.  Jamison.  38  Minn.  21. 
35  NW  712;  Peo.  v.  Plath,  100  N.  Y. 
690.  3  NE  790,  63  AmR  236,  4  N.  Y. 
Cr.  53. 

[a]  EvjUtono*  held  sottolent  to 
show  Intcnt^Peo.  v.  See.  268  III.  162, 
101  NH  257. 

SSl   See  Cases  intra  this  note. 

[a]  Concnblaage. — ^Evidence  held 
sufficient  to  support  a  conviction  for 
taking  a  female  under  a  designated 
age  from  her  parents  for  the  purpose 
of  concubinage  see  State  v.  Fleet- 
wood, 223  Mo.  69,  122  SW  696;  State 
v.  Beverly,  201  Mo.  650,  100  SW  463; 
State  V.  Jones,  191  Mo.  653,  90  SW 
466:  State  V.  Neighbors,  179  Mo.  361, 
78  SW  591:  State  v.  Adams,  179  Mo. 
334,  78  SW  588. 

rb]  Prostltntlinu— -Bvidence  held 
sumcleat  to  support  a  conviction  for 
taking  away  a  female  under  a  desig- 


nated age  for  the  purpose  of  prosti- 
tution see  Wlllla  v.  State,  101  Ark. 
1,  140  SW  987:  Peo.  v.  Newton,  11 
Cal,  A.  762,  106  P  247:  Peo.  v.  See, 
258  111.  152,  101  NE  257;  State  v. 
Kebler,  228  Mo.  367,  128  SW  721. 
Evidence  held  Ihsufncient  to  support 
such  a  conviction  see  State  v.  Rore' 
beck.  158  Mo.  130,  59  8W  fiV. 

[c]  Marriage,— In  a.  prosecution 
for  taking  a  female  without  her 
parent's  consent  for  the  purpose  of 
marriage,  which  was  consummated, 
evidence  that  the  accused  had  a  wife 
living  is  Inadmissible.  Peo,  v.  Cer- 
aml,  101  App.  Dlv.  366.  91  NYS  1027 
[aft  181  N.  f .  670,  74  NB  1122]. 

fd]  Vnohasts  desinLB. — ^Where  the 
evidence  in  the  case  does  not  disclose 
that  accused  and  his  companions 
had  unchaste  designs  when  they  took 
the  offended  party  from  her  house, 
they  cannot  be  fotmd  guilty  of  tho 
crime  of  abduction.  U.  S.  v.  Caldo, 
4  Philippine  217. 

89.   See  cases  Infra  this  note. 

[a]  AdmisslblUlar' — Testimony  of 
a  witness  In  an  adjoining  room  that 
she  was  awakened  by  the  screams  of 
prosecutrix  wbo  was  crying  that  itha 
accused  was  In  her  room  and  asking 
to  be  let  in  and  fasten  the  door  is 
competent  evidence  that  aoonsed  was 
in  the  room  and  had  forcibly  detained 
her.  Stewart  v.  Com.,  141  K:y:  -622, 
188  SW  202. 

J;b]  Bvldsnoa  h«UI  rafleisa*  to  aus* 
n  a  conviction  for  detaining  a 
woman  against  her  will  with  Intent 
to  have  carnal  knowledge  of  her  see 
Stewart  v.  Com.,  141  Ky.  622.  133  SW 
202;  Merchant  v.  Com.,  140  Ky.  12, 
130  SW  793;  Norman  v.  Com.,  104 
SW  1024,  31  KyL  1283;  Jones  v.  Com., 
121  Ky.  266,  89  SW  174,  28  KvL  213. 
Where  accused  entered  the  chamber 
of  prosecutrix  and  grasped  her  in  his 
arms  with  intent  to  have  sexual  in- 
tercourse, he  was  guilty  of  unlaw- 
fully taking  and  detaining  her  within 
St.  S  1158,  making  it  a  felony  to 
unlawfully  take  or  detain  a  woman 
against  her  will  to  have  carnal  knowl- 
edge of  her.  Black  v.  Com.,  154  Ky. 
144,  156  SW  1043.  . 

[c]  Evidence  merely  of  immomlity 
between  the  woman  ana  the  accused, 
everything  being  with  her  -  consent, 
is  Insufncient  to  sustain  a  conviction 
under  an  indictment  charging  the  de- 
taining of  a  woman  against  her  will 
with  Intent  to  have  carnal  knowledge. 
Fatten  v.  Com.,  140  Ky.  613,  131  SW 
275. 

m.   Willis  V.  state,  101  Ark.  1,  140 

SW  987. 

61.    Peo.  V.  Marshall,  69  Cal.  386.  . 

63.  Ark.— Willis  V.  State,  101  Ark. 
1,  140  SW  987  (holding  that  In  a  trial 
for  enticing  a  child  to  accused's  bed- 
room for  the  purpose  of  prostitution, 
another  girl  was  properly  permitted 
to  testify  that  she  visited  accused's 
room  several  times  with  the  particu- 
lar child,  that  once  she  went  there 
and  found  the  latter  Itrted  with  «c 
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«Dndaotf"  or  from  the  end  attained.**  Thus,  that 
the  taking  was  for  the  purpose  of  prostitution  may 
be  inferred  from  the  fact  that  the  female  ,-w&a 
taken  to  a  house  of  prostitution;*"  or  that  the  taking 
vas  for  the  purpose  of  concubinage  and  not  for 
the  purpose  of  marriage,  from  the  fact  that  the 
accused  did  not  marry  the  female  but  lived  with 
her  for  several  days  in  a  state  of  concubinage." 
But  the  fact  that  a  certain  end  has  been  attained  is 
only  a  &ct  from  which  the  jury  may  draw  condu- 
mons  as  to  the  purpose  for  which  the  taking  was 
effeeted,*'  and  aaeh  presumptions  may  be  rebutted 
by  showing.  inronmstancM  inconsistent  therewith 


cused,  that  they  induced  her  to  pet 
Into  bed  with  them,  that  accused  took 
liberties  with  wltnesn'  person,  that 
witness  aaw  the  particular  child  sit- 
ting in  accused's  lap  several  times, 
and  that  they  were  caressing  each 
other). 

Cal— Peo.  V.  Marahftll.  59  Cal.  386; 
Pec.  V.  Claudius,  8  Cal.  A.  597,  9? 
P  687. 

111.— Slocum  V.  Peo..  90  111.  274. 

Ky. — Norman  v.  Com.,  104  SW  1024, 
81  KyL  1283. 

Minn.— State  v.  Keith,  47  Minn.  S59, 
SO  NW  891. 

Mo.— State  v.  Beverly,  201  Mo.  650, 
100  SW  463. 

K.  T. — Peo;  V.  Wah  Lee  Mon,  li 
NTS  767;  Peo.  t.  Btott,  5  N.  T.  Cr.  fil. 

Pa. — Com.  V.  Kanlper,  8  Pa.  Co. 
S7S. 

Philippine. — U.  S.  v.  Menesee,  14 
Philippine 'ISl. 

63.  Peo.  V.  Sprlggs,  119  App.  Div. 
236.  104  NTS  539  <holdlnic  that,  on  a 
prosecution  for  taking  and  detaining 
a  female  with  Intent  to  compel  her 
to  be  defiled,  evidence  of  accused's 
conduct  previous  to  the  time  alleged, 
tendincr  to  show  bis  Intention,  is  ad- 
missible). 

[a]  SvtdMUM  that,  Iwfore  aooosed'K 
•oqwlntano*  wltli  th*  girl,  1m  haft 
ttmn  maxiM.  to  and  had  lived  with 
a  prostitute  is  competent  on  the  Ques- 
tion of  the  intent  reasonably  to  be 
inferred  from  his  relation  with  the 
girl  and  his  object  in  placing  her 
under  the  surroundings  shown.  Peo. 
V.  Claudius,  8  Cal.  A.  597.  97  P  687. 

Cb]  Aoonsed'a  admission  that  he 
served  a  penitentiary  sentence  prior 
to  this  trial,  without  stating  for  what 
fvime,  t(^ther  with  court  and  penl- 
tentluir  records  showing  that  one  by 
the  same  name  had  been  convleted 
and  had  served  sentence  for  rape,  is 
sufhclent  to  sustain  a  finding  of  that 
fact  against  accused.  State  v.  Bald- 
win. 214  Ho.  290,  113  SW  112S. 

[c]  Tbmt  Mwiissd  nuUle  an  ai- 
tsmst  agaiast  the  ohartlty  of  the  In- 
tazM  putT  Justices  the  presumption 
that  when  ne  attempted  to  abduct  her 
the  next  morning  he  had  unchaste 
designs  on  her.  U.  S.  v.  Luna,  4  Phil- 
ippine 269. 

e«.    Beyer  v.  Peo.,  86  N.  T.  369. 

ta]   Aa  intant  to  talcs  fat  th*  pnr- 

XOM  of  prostltntloiij  oononbtauure,  ov 
sfllamsat  may  fairly  be  Inferred 
from  the  end  attained,  and  the  acts 
of  sexual  intercourse  or  defilement 
are  adUnlssible  as  evidence  of  the 
original  intention.  State  v.  Bobbst, 
181  Mo.  828,  32  SW  1149;  State  V. 
Johnson,  115  Mo.  480,  22  SW  463; 
Bchnl<dcer  v.  Peo.,  88  N.  T.  192:  Beyer 
V.  Peo.,  86  N.  T.  869;  Peo.  v.  Brown, 
71  Hun  601,  24  NTS  1111;  Peo.  V. 
Powell,  4  N.  T.  Cr.  585. 
-    [b]     Vhat  female  who  was 

pzagBaa*  hw  Um  was  takn  %y  the 
aoom— d  to  us  mellMir  where  she  re- 
mained until  the  child  was  horn.  Is 
not  sufilelent  to  show  that  she  was 
taken  for  the  purpose  of  sexual  in- 
tercourse. State  v.  Jamison.  88  Minn. 
21,  25  NW  712. 

ea.  Peo.  V.  Slater,  119  Cal.  620,  51 
P  957:  Peo.  V.  Marshall,  59  Cal.  386; 
Brown  v.  State,  72  Md.  477.  20  A  140; 
SUte  V.  ansfmhall.  10<  N.  a  <7S,  11 


SE  51S.  See  «lao  State  v.  Ruhl.  8 
Iowa  447.  In  Ex  p.  Estrado,  88  Cal. 
316,  319,  26  P  209,  where  the  female 
was  taken  to  a  house  of  prostitution 
as  a  domestic  servant  without  dis- 
closure as  to  the  character  of  the 
house,  Beatty,  C.  J.,  said:  "If  a  per- 
son Is  to  be  presumed  to  intend  the 
natural  consequences  of  hie  acts.  It 
is  certainly  fair  to  presume  that  when 
a  woman  takes  a  young  girl,  without 
the  knowledge  or  consent  of  her  par- 
ents, and  puts  her  to  work  as  a  do- 
mestic servant  in  a  house  of  prosti- 
tution, she  intends  to  lead  her  to  take 
up  that  sort  of  life;  for  it  Is  very 
certain  tha^  amidst  such  surround- 
ings she  cannot  long  preserve  either 
reputation  or  modesty." 

[a3  Tertlnony  of  pvoseontr^;  res 
gmitm, — ^^Hiere  prosecutrix,  a  German 
girl  not  long  in  the  United  States, 
sought  employment  In  a  house  of 
prostitution,  being  Ignorant  of  the 
character  of  the  place,  and  she  was 
there  kept  by  the  proprietor  by  being 
Induced  to  fear  arrest  if  she  left,  after 
which  she  was  compelled  to  submit 
to  be  defiled  against  her  will,  this  is 
a  sufilelent  talung  against  her  will  for 
the  purpose  prohibited  by  the -stat- 
ute, and  evldenoe  Is  admissible  as  to 
what  occurred  in  the  room  where  the 
prosecutrix  was  compelled  to  submit, 
as  a  part  of  the  res  gestae.  Schnlcker 
v.  Peo..  88  N.  T.  192. 

[b]  The  oostnme  pvorUled  for  the 
gUl  by  the  keeper  of  the  resort  In 
which  the  accused  placed  her.  osten- 
sibly as  a  dancing  girl.  Is  admissible 
as  bearing  on  the  Intent  and  object 
In  recruiting  for  the  place.  Peo.  v. 
Claudius,  8  Cal.  A.  697.  97  P  687. 

[d  Zvideace  to  show  the  oharao- 
ter  of  the  aoonaed's  house  (1)  both 
before  and  after  the  alleged  otTense 
within  reasonable  limits,  and  that  It 
was  kept  by  the  same  proprietor  and 
used  for  the  same  purposes,  Is  admis- 
sible in  a  prosecution  under  N.  T.  Pen. 
Code  S  282.  Peo.  v.  Piatt,  1  HowPrNS 
(N.  T.)  402.  (2)  So  also  In  a  trial 
for  enticing  a  child  to  accused's  bed- 
room for  the  purpose  of  prostitution, 
the  state  was  properly  permitted  to 
show  that  accused's  quarters  had 
been  formerly  used  as  a  negro  gam- 
bling house  and  had  a  bad  reputation, 
and  that  when  policemen  broke  In  the 
room  to  rescue  the  child  they  found 
therein  gambling  paraphernalia  and 
burglar's  tools  as  tending  to  show 
Accused's  purpose  in  having  the  child 
there,  wfills  v.  State,  101  Ark.  1, 
140  SW  987. 

[d]  Taklaff  to  ottter  houes. — ^In  a 
prosecution  under  a  statute  making 
It  a  crime  to  abduct  a  woman  or 
previous  chaste  character  for  the  pur- 
pose of  prostitution  or  for  any  un- 
lawful sexual  Intercourse  at  a  house 
of  111  fame  or  in  any  other  place  of 
like  character,  it  is  proper,  under  an 
indictment  specifying  only  one  house 
to  which  the  woman  was  taken,  to 
admit  evidence  that  she  was  taken  to 
other  houses ;  such  evidence  being 
competent  to  show  the  purpose  of  the 
abduction.  State  v.  Savant,  116  La. 
226,  38  S  974. 

[e]  Evidence  held  snttolent:  (1) 
To  sustain  a  conviction  for  taking 
away  a  female  for  the  .purfKNM  of 


and  consistent  with  faw^  eondnet  on  the  part  of 
the  accused.** 

35]  3.  Evidence  of  Other  Criminal  Acts. 
Prior  acts  of  sexual  intencourse  between  accused 
and  prosecutrix  have  been  held  admissible  in  evi- 
dence as  bearing  upon  the  intention  of  accused  in 
the  particular  taking  involved,"  although  the  prose- 
cution cannot  in  the  first  instance  introduce  evidence 
of  other  criminal  acts  on  the  part  of  the  accused  to 
support  the  j>robability  of  the  evidence  that  he  has 
committed  the  particular  offense.'^" 

[$  36]  D.  As  to  Prerioiu  Chaste  Character  of 
Female — ^1.  In  GoieraL  Whore  the  {n^vious  chaste 

prostitution  on  the  principle  that  one 
is  presumed  to  contemplate  the  prob- 
able consequences  of  his  acts,  al- 
though the  accused  and  the  girl  tes- 
tified that  It  was  understood  between 
them  that  she  should  not  engage  in 
prostitution,  and  there  was  no  direct 
evidence  that  she  did  practice  public 
prostitution.  Peo.  v.  Claudius.  8  Cal. 
A.  697.  97  P  687.  (2)  To  support  a 
conviction  for  enticing  a  virtuous  fe- 
male to  a  house  of  ill  fame.  State  v. 
Dlckerhoff,  127  Iowa  404.  103  NW  350. 

60.  Henderson  v.  Peo.,  124  111.  607. 
17  NB:  68.  7  AmSR  391;  State  v. 
Adams,  179  Mo.  334,  78  SW  S88.  See 
also  State  t.  Bussey,  68  Kan.  87B,  50 
P  891. 

67.  Henderson  v.  Peo.,  124  HI.  807, 
17  NE  68,  7  AmSR  391;  State  v.  John- 
son, 115  Mo.  480,  22  SW  4C8;  Peo.  v. 
Brown.  71  Hon  6pl,  24  NTS  1111.  See 
also  Fatten  v.  Com.,  140  Ky.  613,  131 
SW  275. 

98.    Brown  V.  State,  72  Md.  468. 
20  A  186.  , 
[a]   Behnttlatr  evldenoe. — Where  It 

appeared  that  a  girl  was  taken  by 
a  man  to  a  bawdyhouse  kept  by  ac- 
cused. It  was  held  to  be  competent 
for  accused  to  show  that  prosecutrix 
had  asserted  that  she  was  over  eigh- 
teen years  of  age;  that  accused  per- 
mitted the  girl  to  remain  overnight 
for  the  purpose  of  securing  her  a 
home  In  the  town;  that  accused  did 
actually,  on  the  next  day.  make  an 
efFort  to  secure  such  a  home ;  and 
that  during  the  time  the  girl  remained 
In  the  house  she  had  no  improper 
relations  with  anyone,  for  the  pur- 
pose of  rebutting  the  presumption, 
arising  from  the  character  of  the 
house  and  the  youth  of  the  prosecu- 
trix, that  the  latter  was  enticed  there, 
and  to  rebut  the  presumption  arising 
from  the  character  of  the  house  that 
the  girl  was  permitted  to  remain 
there  for  the  purpose  of  prostitution. 
Brown  v.  State,  72  Md.  468,  20  A  186. 

69.  Peo.  V.  Carrier.  46  Mich.  442, 
9  NW  487;  Peo.  v.  Sprlggs,  119  App. 
Dlv.  236,  104  NTS  639.  In  Peo.  v. 
Wah  Lee  Mon.  13  NTS  767,  769,  Van 
Brunt,  P.  J.,  said:  "The  Intent  with 
which  the  defendant  was  inoucing 
this  girl  to  come  with  him  might 
very  well  be  deduced  from  their  pre- 
vious relations,  or  at  least  the  proof 
of  such  intent  might  be  very  much 
strengthened  by  showing  what  had 
been  their  previous  relations;  and.  al- 
though it  was  not  a  necessary  part  of 
the  proof  on  the  part  or  the  people^ 
it  was  a  circumstance  to  be  consid- 
ered by  the  Jury  in  determining  the 
guilt  or  innocence  of  the  defendant." 

[a]  Zvldsace  of  former  Ulioft  re- 
laUona  Is  significant,  although  net 
oonolnsive,  in  its  bearing  upon  the 
intent  of  one  Who  is  charged  with 
enticing  away  a  female  for  prostitu- 
tion; but  it  may  properly  be  dis- 
pensed with  where  proof  of  their  sub- 
sequent conduct  is  conclusive  as  to 
the  unlawful  Intent.  Peo.  v.  Carrier, 
46  MlOh.  442.  9  NW  487. 

70.  Carglll  v.  Com..  (Ky.)  18  SW 
916;  Peo.  v.  Gibson,  4  NTS  170,  6 
N.  T.  Cr.  890  (holding  that  evidence 
that  the  accused  had  taken  other  girls 
to  his  rooms  Is  inadmissible  for  auch 
a  purpose). 
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rharacter  of  the  female  is  a  material  ingredient  of 
the  off«ise  such  chastity  must  be  established  by 
proof;"  and  while  it  has  been  held  that  such  proof 
«innot  be  allowed  to  rest  merely  upon  the  legal  pre- 
snmption  of  chastity,  but  the  fact  must  be  shown  by 
affinoative  testimony,"  it  is  apprehended  that  from 
the  nature  of  the  subject  the  more  accurate  state- 
ment of  the  ^le  is  that,  although  it  may  be  neces- 
sary to  prove  the  fact,  evidence  directly  upon  the 
point  is  not  necessary,  bnt  the  fact  may  be  shown 
prima  facie  by  presumption  from  other  facts  and 
circumstances,  as  that  the  unmarried  female  was  at 
the  time  residing  with  her  parents  or  guardian  or  in 
some  respectable  household,  or  by  proof  of  other 
hke  circumstances  consistent  with  and  the  usual 
coDcomitanta  of  chaste  female  charficterJ' 

Burden  of  proof,'*  The  burden  of  oveT-coming  a 
presumption  that  the  female  was  chaste,  or  proving 
onebastity,  Is  upon  the  accused;'"'  and  under  some 
statutes  the  burden  is  on  the  accused  to  prove,  as  a 
matter  of  defense,  the  nnehastity  of  the  female," 
which  bnrden  he  may  discharge  by  introdneing 


enough  testimony  to  raise  a  reasonable  doubt  as  to 
her  chastity.'' 

Admiasibiiity.  Evidence  of  the  previously  mi- 
chaste  character  of  the  female  may  be  introduced 
for  the  purpose  of  throwing  light  on  the  question 
of  the  intent  of  the  accused  and  the  consent  of  the 
female  and  as  bearing  upon  her  credibility  aa  a 
witness." 

37]  2.  Specific  Acts.  Under  the  rule  requir- 
ing proof  of  the  woman's  chastity  on  the  part  of 
the  state,  and  permitting  proof  of  her  UDchastity 
on  the  pskrt  of  accused,  mere  proof  of  reputation  to 
impeach  the  character  of  the  female  is  not  admis- 
sible."^ Where  evidence  as  to  unehastity  is  admis- 
sible only  for  the  purpose  of  affecting  the  credibility 
of  the  presecutrix,  evidence  of  individual  acts  of 
this  character  should  not  be  received,'*  So,  where 
evidence  of  this  character  ia  admissible  upon  the 
question  of  the  intent  of  the  accused  or  the  consent 
of  the  female,  facts  tending  to  show  her  character 
are  admissible;"  bnt  it  has  been  held  that  spedfie 
acts  of  nnt^astity  are  inadmissible  in  a  prosecution 


n.  Pec.  V.  Rodertgas,  49  Cal.  9; 
Com.  T.  Whlttaker,  131  Mass.  224. 

7S.  Peo.  V.  Roderisas,  49  Cal.  9. 
In  Com.  V.  WhItUker,  131  Mass.  224, 
the  court  said:  "The  gist  of  the  of- 
fence is  In  fraudulently  enticing  to  a 
bouse  of  ill  fame  for  purposes  of 
prostitution  any  unmarried  woman  of 
cbaste  life  and  conversation.  If  these 
women  werd  of  unchaste  life  and 
conversation,  no  offence  woe  com- 
mitted within  the  meaning  of  the 
statute.  Their  chastity  must  there- 
fore be  established,  as  laid  in  the  In- 
dictment, by  affirmative  proof.  The 
defendant  is  presumed  to  be  Innocent 
until  every  material  allegation  neces- 
sary to  constitute  the  offence  charged 
is  proved  beyond  a  reasonable  doubt. 
To  allow  the  proof  of  such  an  alle- 
gation to  retft  merely  on  the  legal 
presumption  tluit  th«  women  were 
cfaast&  would  be  to  permit  the  pre- 
sumption in  favor  of  the  defendant's 
Innocence  of  the  offence  chaitced  to 
be  overborne  by  another  legal  pre- 
sumption In  favor  of  the  Innocence  of 
other  persons  not  parties  to  this  pro- 
ceeding. We  are  therefore  of  opinion 
that  the  ruling  was  erroneous,  and 
that,  under  this  statute,  the  chastity 
of  the  women  must  be  jproved  by  the 
government  In  the  same  manner  as 
any  other  material  allegation  in  the 
Indictment." 

[a]  srldMio*  in  mpport  of  pr*- 
mmptlonu — On  the  trial  of  an  indict- 
ment for  enticing  an  unmarried  fe- 
male of  chaste  life  and  conversation 
from  her  parents'  house  for  the  pur- 
pose of  prostitution,  etc.,  under  the 
statute,  while  it  Is  not  necessary  for 
the  prosecution  in  the  flrst  instance 
to  offer  evidence  on  the  subject  of  the 
chaste  life  and  conversation  of  the 
female.  It  Is  not  error  to  permit  the 
father  of  the  female  to  testtfy  that 
prior  to  her  association  with  accused 
she  attended  Sunday  school  and 
church,  was  a  member  of  the  church, 
associated  with  the  young  people  ox 
the  neighborhood  generally,  and  was 
received  In  their  society  as  other 
young  ladles  of  the  community,  as 
such  evidence  tends  to^  fortify  the 
presumption  of  law  as  to  the  female's 
chastity.  Bradshaw  v.  Peo.,  IBS  III. 
156.  38  NE  662.  [ 

[b]  BrlAsnoe  of  xepvtatloB^In 
New  York  under  a  statute  against  the 
taking,  enticing,  etc.,  of  a  female  of 
previous  chaste  character,  for  the 
purpose  of  prostitution,  the  female 
must  be  unmarried  and  chaste  at  the 
lime  of  the  commission  of  the  of- 
fense, and  it  la  held  incompetent  to 
prove  sncb  chastity  by  evidence  as 
to  the  general  reputation  of  the  fe- 
male for  chaatity.  KaufEman  v.  Peo., 
11  Hun  82. 


78.  Peo.  v^  Roderigas,  49  Oal.  9; 
U.  S.  V.  Alvarez.  1  Phlilppino  851. 

74.  Bnrden  of  proof  generally  see 
supra  I  31. 

75.  Bradshaw  v.  Pea,  162  HI.  158, 
32  NE  662;  Slocum"  v.  Peo.,  90  111. 
274  (both  of  which  hold  that  in  an 
abduction  case  the  presumption  of 
law  is  that  the  female  was  of  pre- 
vious chaste  character  and  that  the 
onus  of  showing  otherwise  Is  on  the 
accused). 

[a]  Ia  the  rauppines  under  the 
system  of  proof  established  by  the 
new  code  of  civil  procedure  a  pre- 
sumption de  Jure  of  a  woman's  vir- 
ginity arises  whenever  It  is  shown 
that  she  Is  unmarried,  and  continues 
until  overthrown  by  proof  to  the 
contrary.  U.  S.  v.  Alvarea,  1  Philip- 
pine 851. 

[b]  Mdaso*  In  Tainrttal«— Where, 
In  a  prosecutlcm  for  abducting  a  fe- 
male for  the  purpose  of  concubinage, 
witnesses  testify  to  the  Improper  and 
promiscuous  association  of  prosecu- 
trix with  men^  and  to  admissions  by 
her  of  sexual  Intercourse  with  other 
men  than  the  accused,  there  is  a  suf- 
ficient assault  upon  the  character  of 
prosecutrix  to  Justify  the  introduc- 
tion of  rebuttal  evidence  by  the  state 
as  to  the  good  reputation  of  prose- 
cutrix. State  V.  Jones,  191  Mo.  663, 
90  SW  465. 

76.  Griffin  v.  State,  109  Tenn.  17, 
70  SW  61  Cwhere  the  statute  was 
silent  as  to  the  female's  chastity). 

77.  Griffin  v.  State,  109  Tenn.  17, 
70  SW  61. 

[al  IbewA  oharaeter  of  motlier  or 
sister,^ — Evidence  as  to  the  lejrd  char- 
acter of  the  mother  and  sister  of  the 
woman  Is  Inadmissible  to  prove  the 
unchaste  character  of  the  prosecutrix. 
Scruggs  V.  State,  90  Tenn.  81,  15  SW 
10T4. 

78.  Beavan  v.  Com.,  80  SW  888,  17 
KyL  246. 

[al  On  tlw  qnaatlom  wlMtber  the 
fwttUM  was  iBdnoad  by  the  aocnsed 
to  leav*  hm  home,  or  whether  she 
left  of  her  own  accord  to  lead  a  life 
of  shame  at  the  house  of  the  accused, 
evidence  that  the  female  was  not  of 
a  chaste  character  is  admissible. 
Brown  v.  State,  72  Md.  477,  20  A  140. 

79.  Stewart  v.  Com.,  HI  Ky.  522, 
183  SW  202;  State  v.  Bobbst,  131  Mo, 
828.  32  SW  1149;  Peo.  v.  Stott,  4  N. 
Y.  Or.  306  [aff  5  N.  T.  Cr.  61]. 

[a]  Oenenl  snbmisBlon  where  «vi- 
d«no«  Inapplicable, — Where  accused 
was  charged  In  one  count  with  having 
taken  a  woman  unlawfully,  against 
her  will,  and  by  force,  menace,  or 
duress  compelled  her  to  be  defiled, 
which  was  one  offense  under  one 
statute;  and  in  another  count  with 
having  invelglbd  and  enticed  away 


an  unmarried  female  of  previoup 
chaste  character,  etc.,  for  the  purpose 
of  prostitution,  which  was  an  offense 
under  another  and  different  statute — 
the  first  being  a  felony,  and  the  seo- 
ond  a  misdemeanor,  and  the  two  belnv 
entirely  different  and  distinct  o^ 
fenses — it  was  held  that  where  there 
was  a  conviction  under  the  flrst 
count,  upon  the  general  submission  of 
the  cause  to  the  Jury  without  conilninff 
the  evidence  to  the  particular  count 
to  which  it  was  applicable,  the  ad- 
mission  of  evidence  as  to  the  previous 
chaste  character  of  the  femal^  which 
could  only  have  been  admitted  under 
the  second  count,  constituted  a  re- 
versLble  error,  as  upon  the  charge  in 
the  first  count  such  evidence  was  only 
admissible  In  rebuttal  of  character 
evidence.  Kaulfman  v.  Peo.,  11  Hun 
(N.  T.)_82. 

80.  Kauffman  v.  Peo.,  11  Hub  <N. 
T.)  82.  V 

81.  SUte  V.  Bobbst,  131  Ho.  828. 
82  SW  1149  (holding  that  the  better 
form  in  which  to  instruct  the  Jury 
in  such  a  case  is  that,  although  they 
might  believe  from  the  evidence  that 
the  general  reputation  of  the  female 
for  chastity  and  virtue  Is  had,  want 
of  chastity-  constitutes  no  justifica- 
tion to  anyone  to  take  her  from  her 
father's  custody  for  the  purpose  of 
prostitution  or  concubinage,  but 
should  be  considered  by  thd  jury  in 
welghlnor  her  testimony  and  la  ad< 
mitted  for  that  purpose  only). 

88.  Beaven  v.  Com.,  SO  SW  988, 
17  KyL  246.  In  Stewart  v.  Com..  141 
Ky.  522,  524,  18S  SW  202,  O'Rear,  J.. 
Bald:  "The  general  reputation  of  the 
prosecutrix  for  unchastlty  may  be 
shown,  not  alone  for  Impeaching  her 
credibility  as  a  witness,  but  to  estab- 
lish, if  that  fact  may  so  tend,  that 
she  consented  or  Invited  the  act  of 
which  she  subsequently  comnlalns. 
But  a  woman  may  not  have  a  general 
reputation  for  unchastlty,  yet  In  fact 
he  unchaste.  It  Is  the  fact  that  Is 
Important  as  bearing  on  the  proba- 
bilities of  the  case  being  Investi^ted, 
even  more  than  her  general  reputa- 
tion, which  Is  but  an  evidence  of  the 
fact.  Hence,  If  It  be  true  that  she 
has  made  merchandise  of  her  virtue, 
such  fact  will  strongly  militate 
against  the  probability  that  she  did 
not  consent  in  the  case  at  hand.  It 
is  not  that  any '  one  may  detain  a 
prostitute  against  her  will  for  the 
purpose  of  having  carnal  knowledge, 
without  violating  the  statute.  She  Is 
as  much  within  Its  protection  as  any 
woman.  But  it  net  Just,  either,  that 
a  prostitute  should  be  allowed  to  in- 
voke such  a  heavy  penalty  on  the 
man  With  whom  she  has  consented  to, 
and  whether  she  oonseBttd  la  the  fUtt 
ofthecaa^'  ^  '  - 
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for  taking  and  detaining  a  woman  against  her  will 
with  a  particular  intent. 

38]  £.  As  to  XTnchaBtlty  after  Taking.  Evi- 
dence of  acts  of  unchastity  on  the  part  of  the 
woman  after  the  alleged  abdnctiou  is  not  admissible 
for  the  purpose  of  showing  her  previous  unehaste 
character.^  i 

[$  ^9'\  F.  As  to  Age.— 1.  In  General.  Where  the 
offense  in  the  statute  is  against  the  taking  of  a 
girl  under  a  designated  age,  testimony  of  the  parent 
from  whose  custody  she  is  taken  is  the  proper 
testimony  by  which  to  iprove  her  age.*"  And  where 
the  female  was  born  in  the  same  year  that  another 
died  the  inscription  on  tlje  tombstone  of  the  de- 
ceased person  as  to  the  time  of  his  death  is  admis- 
sible in  evidence  to  fix  the  time  of  his  death  and 
.consequently  the  time  of  the  female's  birth.*'  It 
has  been  held,  however,  that  entries  in  the  family 
bible  are  not  admissible  to  prove  the  age  of  the 
female,  as  such  entries  are  admisBible  solely  on  the 
question  of  pedigree."^  ' 

40]  2.  PersonslAppwaaceof  Female.  Where 
evidence  obtained  by  view  is  sanctioned  in  crim- 
inal cases  the  court  may  allow  the  jury  to  deter- 
mine, from  the  female's  personal  appearance  or 
view  only,  whether  she  was  under  the  age  pre- 
scribed at  the  time  of  the  alleged  offense  where  there 
is  other  evidence  that  she  was  under  such  age.^ 

41]  O.  As  to  Character  of  Accused.  In  a  pros- 
ecution under  the  statute  against  the  taking  of  a 
female,  under  the  designated  age,  for  the  purpose  of 
«exttal  intercourse  evidence  of  the  good  character 
of  the  accused  may  be  taken  into  consideration  by 


the  jury  upon  the  question  of  reasonable  doubt 
as  to  the  purpose  for  which  the  taking  was  done."" 

[$42]  H.  Statements  and  LettOTS  by  Accused. 
Kspressions  by  the  accused  which  tend  to  show  his 
motive,"'  or  letters  written  by  him  to  the  prose- 
cutrix tending  to  explain  the  relations  of  the  parties, 
are  admissible  in  evidence  in  a  prosecution  for  the 
taking  of  a  female.*'  , 

[$43]  I.  Statements  by  Conspirators.  Where 
several  are  jointly  indicted  for  abducting  a  female 
for  certain  purposes  prohibited  by  the  statute  upon 
the  theory  that  they  were  acting  in  concert,  it  is 
proper  to  show  the  statements  and  acts  of  some  of 
them  in  the  presence  of  another  in  carrying  forwaixl 
the  plans-in  furtherance  of  the  scheme  to  accomplish 
the  illegal  purpose." 

[$  44}  J.  Statements,  by  Prosecutrix.  Where, 
under  the  statute,  the  offense  consists  in  taking  a 
female  with  a  particular  intent,  it  is  the  intention 
of  the  abductor  rather  than  any  intention  on  the 
part  of  the  female  which  controls,  and  evidence 
of  statements  made  by  prosecutrix  before  the  abduc- 
tion with  reference  to  her  intention  to  leave  the 
custody  of  the  person  in  whose  charge  she  was  liv- 
ing  is  inadmissible  for  any  purpose  except  that  of 
impeaching  her."'  But  letters  written  by  the  fe- 
male to  the  accused,  produced  from  his  custody,  are 
admissible  on  behalif  of  the  prosecution,  as  showing 
the  relations  existing  between  the  parties.'^ 

[$45]  K.  Competency  of  Wife.  It  is  only  where 
there  has  been  a  valid  marriage  that  the  wife  is 
excluded  from  giving  evidence  against  her  husband 
'  by  the  common  law^*"  and  in  a  proseontion  for 


83.  CarsIU  v.  Com^  93  Ky.  678,  20 
SW  782,  40  KvL  BIT.  Sea  also  Stewart 
T.  Com.,  141  Ky.  622,  13S  SW  202. 

[al  n*  MMOB  for  th*  ral«  le  that 
such  evidence  might  be  true  without 
tending  to  show  that  there  had  been 
no  detention  for  the  purpose  men- 
tioned In  the  statute. ,  Carglll  v.  Com., 
98  Ky.  B78,  20  SW  782,  iffKyD  617. 

[bf  On  behalf  of  proMontlOB.— It 
has  been  held  that  evidence  of  form- 
er Illicit  acts  between  prosecutrix 
and  defendant  is  admissible  on  be- 
half of  the  prosecution  as  bearing 
upon  the  intent  of  the  particular  tak- 
ing- Peo.  V.  Carrier,  46  Mich.  442, 
S  NW  487;  Peo.  v.  Wah  Lee  Mon.  18 
NTS  767. 

84.  Scruggs  V.  State,  90  Tenn.  81, 
15  SW  1074  (holding  that  the  defense 
that  the  female  was  unchaste  at  the 
time  of  the  taking  cannot  be  shown 
by  evidence  that  a  certain  man  had 
sexual  Intercourse  with  her,  at  her 
own  solicitation,  soon  after  the  arrest 
of  the  'accused,  the  court  saying  In 
effect  that  evidence  of  the  habits  of 
the  girl  after  the  alleged  abduction, 
however  lewd,  could  not  In  any  ap- 
preciable degree  disclose  her  previous 
character  for  virtue  and  indicate  the 
accused's  Innocence  of  the  crime 
charged,  but  on  the  contrary,  the 
nati^l  tendiency  of  the  aocuaed's  con- 
daot,  if  he  la  guilty  as  charged,  is 
rather  to  lead  the  woman  Into  a  life 
of  shame). 

80.  Peo.  V.  Slater.  119  Cal.  620.  61 
P  957;  Hermann  v.  State,  73  Wis.  248, 
41  NW  171,  9  AmSR  789  and  note. 

[al  iMsfflolant  erldenee  to  show 
age  under  fourteen  years  see  Lopez  v. 
8.,  (Tex.  Cr.  A.)  156  SW  217. 

86.  Boyett  v.  State,  130  Ala.  77, 
30  S  475,  8»  AmSR  19  and  note. 

87.  Peo.  T.  Sheppard,  44  Hun  (K. 
T.)  566  (holding  that  under  an  In- 
dictment for  taking  a  female,  under 
the  age  designated  in  the  statute,  for 
the  purpose  of  sexual  Intercourse, 
where  the  father  of  the  female  Is 
alive.  It  la  Incompetent  to  provtt  her 
age  by  an  entry  in  the  family  bible 
aa  to  her  birth,  as  such  evidence  ia 


hearsay  and  admissible  only  in  mat- 
ters of  pedigree). 

88..  Peo.  T.  Ragone,  64  App.  Dlv. 
498,  67  NTS  23,  If  N.  T.  Cr.  192  (un- 
usual dress  of  female  may  be  con- 
sidered); Peo.  T.  I^att,  1  HowFrNS 
(N.  T.)  402;  Lopes  v.  State,  <Tex.  Cr. 
A.)  166  SW  217;  Hermann  v.  State, 
78  Wis.  248,  41  NW  171,  9  AmSR  789 
and  note  (holding  that  the  Jury  may 
conelder  the  appearance  of  the  fe- 
male as  showing  Icnowledge  on  the 
part  of  the  accused  as  to  the  female's 
age). 

88.    Peo.  V.  Stott.  4  N.  T,  Cr.  306 
[aft  B  N.  T.  Cr.  61]. 
[a]    Character  of  examination. — In 

such  a  prosecution,  upon  the  question 
of  the  reputation  of  the  accused,  the 
evidence  In  chief  can  only  be  that  of 
a  general  character;  and  If  the  state 
wishes  the  foundation  of  such  opinion, 
the  witness  may  be  asked  for  the 
particulars,  but  the  party  proffering 
the  evidence  can  In  no  way  support 
the  opinion  by  showing  the  circum- 
stances upon  which  it  Is  founded.  This 
principle  was  applied  where  the  state 
attempted  to  rebut  the  testimony  of 
the  witness  on  behalf  of  the  accused 
by  asking  the  rebutting  witness  upon 
what  his  opinion  was  founded.  Peo. 
V.  Gibson,  4  NTS  170.  6  N.  T.  Cr.  890. 

•Ow  Reg.  V.  Barratt,  9  C.  &  P.  887, 
88  ECL  231  (holding  that  expreoalonB 
by  the  accused  respecting  the  wo- 
man's property,  as  that  he  had  seen 
a  will  under  which  the  lady  would 
have  a  certain  income^  are  admissible 
upon  the  question  of  motive  in  a  pros- 
ecution for  a  taking  for  motives  of 
lucre). 

81.  South  T.  State,  97  Tenn.  496, 
87  SW  210  (holding  that  letters  writ- 
ten by  the  accused  which  tend  to  ex- 
plain the  feeling  existing  between 
him  and  prosecutrix  are  admissible 
In  evidence  In  a  prosecution  for  tak- 
ing for  the  purpose  of  prostitution 
and  concubinage). 

[a]  better*  written  after  the  al- 
leged oonmlBsion  of  the  oflena*  con- 
taining threats  agalnqt  the  prosecu- 
trix are  not  admissible  In  the  prosecu- 


tion for  a  taking  with  Intent  to  compel 
marriage.  State  v.  Maloney.  105  Mo. 
10,  16  aw  619. 

08.  Peo.  v.  Brown,. 71  Hun  601,  24 
NTS  till. 

[al  Where  it  is  the  theory  of  the 
proseontloa  that  the  aoonsed  and  bis 
wife  were  jointly  oonoemed  In  entic- 
ing the  prosecutrix  into  their  house 
for  immoral  purposes,  evidence  of 
their  acts  and  declarations  In  pro- 
moting the  common-  purpose,  even 
though  both  were  not  present  at  the 
time  and  place  referred  to,  is  admissi- 
ble. State  V.  Dlckerh^  127  Iowa 
404,  104  NW  860. 

98.  State  V,  Ruhl,  8  Iowa  447.  See 
also  State  Bobbat,  181  Ho.  328,  32 
SW  1149. 

[al  To  prove  aheeaoe  of  entioe- 
uent;  hearsay. — Under  a  statute  pro- 
viding against  the  enticing  and  taking 
away  of  any  unmarried  female  or 
chaste  life  and  conversation  from  her 
parents'  house,  for  the  purpose  of 
prostitution  or  concublnace.  If  the 
female  left  her  father's  house  of  her 
own  accord — that  is  to  say,  was  not 
enticed  away  by  the  accused — there 
can  be  no  guilt;  but  that  fhet  cannot  be 
proved  by  evidence  as  to  what  the 
female  had  said  upon  the  subject,  as 
such  evidence  Is  merely  hearsay. 
Bradehaw  v.  Peo.,  153  111.  166,  38  NE 
652. 

[bl  Oonversatlon  between  proee- 
ontrix  and  another. — Under  an  indfct- 
ment  under  N.  T.  Pen.  Code  S  2S2  subs 
1,  the  admission  of  evidence  of  a 
conversation  between  prosecutrix  and 
another  person  who  took  her  to  the 
house  of  accused,  tending  only  to 
show  how  the  prosecutrix  happened 
n>  go  to  that  house,  nothing  appear- 
ing In  the  conversation  which  tends 
to  show  accused's  _guilt,  is  not  er- 
roneous. Peo.  V.  Brandt,  14  NTSt 
419  lafT  110  N.  T.  657,  18  NE  480J. 

84.  South  V.  State,  97  Tenn.  496, 
87  SW  210. 

95.  State  V.  Gordon.  46  N.  J.  L.  432. 
See  generally  Witnesses  [40  Cyc 
2353], 
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forcibly  taking  and  mariTiiig  a  female,  testimony 
of  the  woman  is  admiasible  against  accused  if  not 
□pon  the  theory  that  her  liberty  and  person  are  in- 
Tolred,"  because  she  is  only  a  wife  de  faeto  and 
not  de  jare.*^  In  like  manner  the  wife  may  testify 
for  the  husband  on  the  trial  of  sach  a  charge,  al- 
thoagh  she  eohal^ited  with  him  Irma  the  time  of  the 
marriage.** 

[$46]  !*•  Ooirohoratioii  of  Female— 1.  In  Gen- 
eraL  Whwe  the  statute  requires  the  corroboration 
of  the  female  no  eonvietion  can  be  had  for  abduc- 
tion upon  the  nnaiqyported  testimoi^  of  the  female 


abducted,'"  although  it  is  otheiwise'-wbra-e  the  stat- 
ute doea  not  require  sueh  corroboration.^ 

47]  2.  SnfficLency.  Such  corroborating  te«ti>r 
mony  snonld  tend  to  show  .every  material 
necessary  to  the  establishment  of  the  eommiflsifui  <4 
the  offense  but  any  facts  or  cirenmataneeg  whicb 
Intimately  tend  to  prove  the  ezistenee  of  the  ma- 
terial facts  may  be  admitted  in  eorroboration.* 
f^seeutrix's  testimony  may  be  corroborated  by  the 
testimony  of  an  accomplice  of  the  aeeused,  b.nt 
the  prosecntrix  herself  is  not  suoh  an  aeoomj^cet 
although  the  abduction  «aa  vitii  her  oonMat.*  . 


VL  TRIAL 


[$  48]   A.  Questions  of  Law  and  Fact   On  an 

indictment  for  abduction  for  the  purpose  of  pros- 
titution, the  meaning  of  the  term  prostitution"  is 
a  question,  of  law  for  the  court,  and  not  for  the 


jury;'  but  it  is  for  the  jury  to  deternuthe,  upon, 
the  evMenee  of  the  particular  facts,  whether  ao^ 
cased  was  guilty  or  innocent  of  the  offense  .charged,' 
and  from  the  facts  adduced  on  the  txi^l  it  is  for 


Under  a  statute  for  the  punlBhment  of 
abduction  and  seduction,  the  female 
la  a  competent  witness  ualnst  a 
person  charged  with  this  onme,  and 
vhere  the  accused  objects  to  the  wit- 
ness upon  the  ground  that  she  waa 
sccused's  wife  and  therefore  Incom- 
p«tent  to  testify  asatnst  him,  the 
court  may  direct  that  she  he  examined 
on  her  voir  dire  as  to  the  alle^d  mar- 
riage.  State  V.  Gordon,  48' N.  J.  L.  432. 

96.  In  Wakefield's  Case,  2  Lew. 
C.  C.  279,  the  court  was  strongly  of 
optnton  that  the  evidence  was  ad- 
missible upon  this  jrrounil. 

B7.  Wakelleld's  Case,  2  Lew.  C.  C 
279;  Brown's  Case,  1  Vent.  243,  88 
Reprint  K3. 

[a]  AftST  maztlam  hj  oonMnt^ 
Sucb  evidence  is  said  to  be  admlasi- 
bl^  althoivh  the  actual  marriage 
«as  by  her  consent  after  the  forcible 
abduction;  and  so,  where  the  mar- 
riage was  against  her  will,  but  she 
subsequently  assented,  her  testimony 
Is  admlsslola.  4  Blaekatone  Comm. 
109:  t  East  P.  C.  o  11  I  ft  p  464;  1 
Russell  Crimes  »St. 

SB.  1  Russell  Crimes  949  [dt 
Perry's  Cbm,  Bristol  1794]. 

M.  State  T.  Keith,  47  HInn.  B69, 
50  NW  e«l:  Peo.  T.  Plath,  lOO  N.  T. 
&90,  3  KG  790,  68  AmR  286,  4  K.  Y. 
Or.  68;  Peo.  v.  Smith.  114  App.  Dlv. 
S13.  100  NTS  2B9;  Peo.  v.  Swasey,  77 
App.  Div.  185,  78  NTS  1103;  Peo.  v. 
Brown,  71  Hun  601.  24  NTS  1111; 
PeoL  V.  Brandt,  14  I<nrSt  419  [aa  110 
N.  T.  657.  18  isfe  480];  Pea  v.  Powell, 
4  N.  T.  Or.  B8B:  Peo.  v.  Stott,  4  N.  Y. 
Cr.  806  CaiX  S  N-  Y.  Cr.  611. 

1.  Stats  V.  Stone,  10^  Mo.  1.  16  8W 
190. 

[a]    Thm  testlmoiur  of  the  pcossen- 

tra  slons  may  be  sunlclent  to  sustain 
a  conviction  for  unlawfully  detaining 
a  female  against  her  will  with  intent 
to  have  carnal  knowledge  of  her. 
Stewart  v.  Com^  141  Ky.  522,  133  SW 
202;  Porter  v.  Com.,  7  KyL  864. 

a.  Peo.  V.  Plath,  100  N.  Y.  690.  S 
NE  790,  68  AmR  286.  4  N.  Y.  Or.  53; 
Peo.  V.  Powell.  4  N.  Y.  Cr.  686. 

fa]  lastrnctton  Sa  texms  of  stat- 
ate. — An  instruction.  In  accordance 
with  the  terms  of  the  statute,  that 
there  could  be  no  conviction  upon  the 
testimony  of  the  female  "unsupport- 
ed by  other  evidence"  Is  not  a  correct 
embodiment  of  the  law.  because  the 

tary  ml^t  understand  from  it  that 
t  waa  enough  If  the  prlncliial  wit- 
nesses were  corroborated  in  one  ma- 
terial matter  only.  State  t.  Keith, 
47  Hlnn.  B69.  B<1,  50  NW  691. 

[bt  WaMam%  eoRoboiattoa;  g«a- 
•nllr.^'Under  the  statute  against  the 
receiving,  harboring,  employing,  etc., 
of  a  female  for  the  purpose  of  prosti- 
tution. It  Is  sufflcient  where  the  pros- 
ecutrix is  corroborated.  As  to  the  tak- 
ing, receiving,  employing,  etc„  by 
accused  and  another  witness;  as  to 
her  age,  by  her  parents;  as  to  the 
purpose  of  prostitution,  by  the  testi- 
mony of  a  witness  that  the  house 
*u  a  house  of  this  oharaeter;  by  ac- 


cused's testimony  that  the  house  had 
several  rooms,  and  beds  In  all  of 
them,  occupied  only  by  herself,  pros- 
ecutrix, and  another  woman;  that 
accuAed  allowed  men  and  women  to 

50  up  into  the  parlors,  and  that  she 
Id  not  know  anything  about  them 
after  leaving  the  parlors;  that  there 
was  a  bed  In  the  basement;  and  that 
she  did  not  know  whether  the  pros- 
ecutrix had  had  connection  with  any 
one  in  the  house  or  not.  People  v. 
Brandt.  14  NYSt  419  tafT  11©  Y. 
657,  18  NB  4801. 

[c]  When  the  sg«  of  the  womaa 
la  In  IssiM,  and  the  only  corroborat- 
ing evidence  of  the  testimony  of  the 
woman  as  to  her  age  Is  her  appear- 
ance, and  the  certificate  of  her  birth, 
made  by  authorities  In  Italy,  Ifl  In  the 
keeping  of  a  witness  for  the  prosecu- 
tion, but  is  not  produced,  and  on  the 
trial  the  woman  Is  not  dressed  in  her 
usuat  manner,  it  is  error  to  refuse  to 
instruct  that  the  jury  should  con- 
sider the  absence  of  the  certificate 
and  th«  change  In  the  dress  of  the 
woman  in  determining  the  sufllden- 
cy  of  the  corroboration.  Peo.  v.  Ra- 
|ron^  E^A^^XMv.  498,  67  NYS  28,  ,16 

'[d1  ETldenoe  sniBoiant  to  support 
oonviotion  see  Norman  v.  Com.,  104 
SW  1024.  81  KyL  1283. 

3.  Peo.  V.  Stott,  4  N.  T.  Cr.  806 
fait  6  N.  Y.  Cr.  61];  U.  a  T.  Reyes, 
20  Philippine  610. 

[a]  Testlnony  not  oonoboratl'Vo. 
See.  Peo.  v.  Swasey,  77  App.  Div.  186, 
78  NYS  1103.  17  N.  Y.  Cr.  188;  Peo. 

Miller,  70  App.  Div.  692.  76  NYS 
665,  16  N.  Y.  Cr.  396. 

[b]  As  to  puTpose;  attainment  of 
■no^— While  the  conclusion  that  the 
taking  was  for  the  purpose  of  sexual 
intercourse  does  not  rest  upon 
the  single  fact  that  such  inter- 
course was  permitted,  where  the 
Intercourse  was  the  culminating  fact 
and  the  antecedent  acts  of  the  ac- 
cused with  which  it  could  be  con- 
nected plainly  pointed  to  It,  and 
where  the  facts  of  the  taking  and  of 
the  Intercourse  are  corroborated  by 
several  witnesses,  the  purpose  may  be 
Inferred  from  all  the  transactions  tak- 
en together.  Peo.  v.  Powell,  4  N.  Y. 
Cr.  685.    See  also  supra  |  84. 

[c]  Corroboration  by  aocnsed. — 
Under  an  Indictment  for  taking  a  fe- 
male of  previous  chaste  character  for 
the  purpose  of  prostitution  or  sex- 
ual Intercourse,  accused  himself  may 
corroborate  the  prosecutrix  that  he 
did  actually  have  intercourse  at  the 
time  charged.  But  the  foot  that  the 
Intercourse  was  accomplished  Is  only 
one  from  Which  the  Jury  may  draw 
conclusions  as  to  the  purpose  with 
which  accused  took  the  female.  Peo. 
V.  Brown.  71  Hun  601,  24  NYS  1111. 

[d]  Tssttttony  of  another  female 
abdooted  at  the  same  time  may  be 
sufficient  corroboration  to  warrant  a 
conviction.  Peo.  v.  Fanyko,  71  App. 
Dlv.  324,  7B  NYS  946,  16  N.  Y.  Cr. 
488  tall  171  N.  T.  669,  64  NB  1114]. 


[el   Testimony  of  parsnts;  lieav- 

say. — (1)  Upon  a  trial  ror  the  offense 
of  detaining  a  woman  against  h^r 
will  for  the  purpose  of  having  carnal 
knowledge  of  her.  It  is  error  to  per^ 
mlt  the  commonwealth  to  prove  .by 
the  father  and  motfier  of  the  prose- 
cutlng  witness  that  she  communicat- 
ed the  facts  of  her  alleged  detention 
to  them  soon  after  It  had  occurred. 
Douglas  V:  Com;,  68  8W  1107,  24  KyL 
662.  (2)  But  it  has  been  held  that 
in  a  prosecution  for  the  abduction  Of 
a  gin  under  fourteen  years  of  dge 
evidence  aa  to  what  the  abducted  -girl 
afterward  told  her  mother  is  compe- 
tent as  corroborative  of  her  testi- 
mony. State  V.  Nowell.  166  N.  C. 
648.  72  8E  590. 

[f]  Testtmonr  of  enamlnlng  phy- 
siolan. — (11  Testimony  aa  to  the  con-^ 
dltlon  of  tne  female  who  wad  twelve 
years  old.  Riven  by  a  physician  who, 
eight  months  after  the  filleged  otr 
fense,  made  .a  personal  exarnloatioq 
of  her.  and  who  testified  tliat  such 
condition  might-  have  resulted  from 
sexual  intercourse  or  another  cause, 
should  be  received  as  bearing  upon 
the  puipose  for  •which  accused  took 
the  girl  to  the  place  charged,  al- 
though the  act  of  Intercourse  waS 
not  an  essential  Ingredient  of  the  of- 
fense. Stat«(  T.  Keith,  47  Minn.  669; 
60  NW  691.  (2)  But  under  a  Btat- 
ute  against  the  taking  of  a  female  for 
the  purpose  of  prostitution,  where 
the  female  goes  of  her  own  accord  to 
a  place  of  prostitution  and  signifies 
her  Intention  o^  remaining  there, 
without  any  Inducement  on  the  part 
of  the  keeper  of  the  place,  and  these 
circumstances  are  given  ui  evidence 
with  the  fact  that  a  physical  examina- 
tion showed  that,  while  sexikai  Inter- 
course had  been  attempted,  it  had  not 
been  accomplished,  the'  testimony  of 
the  female  alone  is  not  corroborated. 
Poo.  V.  Plath,  100  N.  Y.  B90, 8  NB  790, 
68  AmR  236,  4  N.  Y.  Cr.  63.  (3)  Bo 
where  the  Indictment  charged  an  ab- 
duction for  the  purpose  of  sexual  In- 
tercourse and  prostitution,  the  testi- 
mony of  a  physician  as  to  a  physical 
examination  of  the  female,  made  by 
him  several  years  after  the  act  had 
been  committed,  upon  which  examina- 
tion he  found  a  broken  hymen.  Is  not 
admlseible.  Peo.  v.  Betsloger,  SI 
NYS  136.  (4>  Evidence  of  an  exami- 
nation made  twelve  days  after  the  of* 
fense  held  not  to  be  corroborative  •«• 
Peo.  V.  Swasey,  77  App.  Dlv.  18B,  78 
NYS  1108.  17  N.  Y.  Cr.  188. 

4.  Peo.  V.  Powell.  4  N.  Y.  Cr.  686. 

5.  Peo.  V.  Powell,  4  N.  T.  Cr.  685: 
Mason  T.  SUte,  29  Tex,  A.  S4,  14  SW 
71. 

8.  Carpenter  v.  Peo.,  8  Barb.  (N. 
Y.)  603. 

7.  Slocum  V.  Peo.,  90  111.  274: 
State  v.  Jonte,  191  Mo.  668,  90  SW 
466;  Peo.  v.  Brown,  71  Hun  601,  <24 
NYS  1111. 

[a]  OUMltr  of  Anutls  of  oon* 
— Btray<— It  Is  for  th^  Jury  to  do- 
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the  jury  to  gay  whether  the  taking  was  with  the 
intent  whidh,  under  the  statute,  is  made  to  ohar- 
aeterize  the  crime.^ 

^]  B.  Instmctions.  The  instructions  in  a 
prosecution  for  abduetion,  as  in  criminal  cases  gen- 
erally," should,  in  precise  and  accurate  language, 
define  the  offense  chained  in  the  indictment  or  in- 
formation,"* and  instruct  as  to  the  law  of  the  case  as 
far  as  it  relates  to  the  facts  proved  or  claimed  to  be 
proved,  and  sustained  by  the  evidenee.^^  The  court 
may,  when  deemed  necessary  to  prevent  a  miscarriage 
of  justice,  draw  the  attention  of  the  jury  to  a  mate- 
rial inquiry;"  but  it  must  not  withdraw  from  the 
eonaidwation  of  the  jury  a  chai^  in  the  indictment." 


50]  0.  Verdict.^*  To  sustain  a  conviction,  a 
verdict  of  guilty  should  embrace  all  the  essential 
elements  of  the  offense  as  described  in  the  statute 
and  if  the  verdiet  is  not  supported  by  snfficieot 
evidence  it  should,  in  a  proper  ease,  be  Terersed  and 
a  new  trial  grant^.^' 

Where  an  accnMd  is  charged  with  oflenaes  em- 
braced in  several  sections  of  the  statute  arising  out 
of  the  same  transaction,  to  meet  the  different 
phases  of  the  evidence  a  verdict  of  guilty  on  one 
count  is  equivalent  to  an  acquittal  on  the  others,  and 
the  fact  that  the  other  counts  are  left  undisposed 
of  is  not  such  an  irregularity  as  to  require  a  re- 
VOTsaL*'   But  where  different  persons  are  involved 


termtne  whsther,  under  the  partlenlar 
facta  proved,  accused  knew,  or  could 
liy  the  exervuM  of  ordinary  judgment 
hkve  known,  that  the  female  waa  in 
such  a  eonuthm  as  rendered  her  In- 
ei^Mble  of  omaentlnc  to  the  acta  of 
the  accused,  which.  It  la  alleged, 
amounted  to  a  detention,  under  the 
statute.  Beaven  v.  Com.,  10  SW  MS, 
17  I&Ii  U9. 

[b]  Whethsv  nanlare  was  with- 
out uottiez^  eowM&i^Peo.  v.  Ce- 
raml,  lOl  App.  Dlv.  SM^l  NTS  1027 
[aff  181  N.  Y.  570,  74  NB  1122]. 

[o]  Vhs  pnvions  obamoter  of  the 
Xouuue  la  for  the  jury  where  the  evi- 
dence Is  oonflictlniT'  Peo.  v.  Brown, 
11  Hun  601,  «4  NTS  1111. 

[d]  BTldanee  anSoient  to  Justify 
submlsalon  to  Jury  on  queatton  of  de- 
tention. HcKey  V.  Com.,  14S  Ky.  160. 
140  SW  8E8.  ,  . 

a  Peo.  V.  Newton,  11  Cal.  A.  762, 
106  F  247;  Blfick  v.  Com..  164  Ky.  144, 
166  SW  1043;  McKey  v.  Com..  145  Ky. 
450,  140  SW  658  (whether  there  was  a 
"detaining"  of  the  prosecutrix  against 
her  will  with  Intent  to  have  carnal 
knowledse  of  her);  Huff  v.  Com.,  37 
8W  1046,  18  KyL  752- Brown  v.  State, 
72  Md.  4^8,  20  A  186;  Peo'.^.  Plath.  100 
N.  T.  590,  S  NH  7»0,  St  AmR  S»,  4 
N.  T.  Cr.  68;  Peo.  Brown,  71  Hun 
601,  24  NTS  1111. 

[a]  niuattattonsy—  (1 )  Where  evi- 
dence Is  Introduced  to  show  that  the 
prosecutrix  asserted  that  she  was  over 
eighteen  years  of  age,  and  that  ac- 
oased  permitted  the  girl  to  remain 
ovemight  for  the  purpose  of  securing 
her  a  lioroe,  and  actually  did  on  the 
next  day  make  an  effort  to  procure 
su<di  home,  and  that  the  girl  had  no 
bnprcnw  relations  with  any  one  dur- 
big  the  time  ahe  remained  in  the 
boose.  In  order  to  rebut  the  presamp- 
tlon  arising  from  the  character  of  the 
houaew  whether  or  not  the  effort  to 
secure  a  ,bome  for  the  prosecutrix 
was  made  in  good  faith  or  for  the 
purpose  of  concealing  the  real  motives 
of  accused  Irv  permitting  the  girl  to 
remain  In  her  house,  are  questions  for 
the  jury.  Brown  v.  State,  72  Md.  468, 
20  A  186.  (2)  In  a  prosecution  under 
the  statute  for  taking  a  female  of 
previous  chaste  character  for  the  pur- 
pose of  prostitution  or  sexual  inter- 
course, against  accused  who  was 
guilty  of  the  sexual  act,  jointly  wltli 
others  who  participated  In  the  alleged 
taking  for  the  purpose  of  aiding  in 
the  consummation  of  the  act,  a  c'liarge 
that  If  the  first  accused  had  Inveigled 
or  enticed  the  girl  for  the  purpose  of 
prostitution  or  sexual  Intercourse  the 
offense  was  made  out  as  to  him  is 
sufficiently  favorable  to  accused,  and 
It  Is  proper  to  refuse  to  charge  that 
the  Jury  would  not  have  the  right  to 
find  from  the  evidence  that  accused 
personally  and  alone  induced  the  girl 
or  enticed  and  Inveigled  the  girl  for 
the  purpose  of  prostitution  or  sexual 
Intercourse,  as  it  is  for  the  Jury  to 
determine  the  question  of  ntot  in- 
volved In  this  request  Peo.  v.  Brown, 
71  Hun  601.  24  NTS  1111.  _ 

[b]  Svldsnoe  sniBoleat  to  take  ths 
oase  to  ttw  Jury  on  the  q«*stl<ms  as 
«o.  ths  act  and  PuzpoM  of  ttia  taking. 
—Peo.  v.  Powell,  4  N.  T.  Cr.  585. 


See  Criminal  Law  [II  6ll 
et  seq]. 

Ilk  Peo.  T.  Lewla,  141  Cal.  643,  75 
P  189  (holding  that,  in  a  prosecution 
for  taking  away  a  female  from  her 
father,  without  his  consent,  for  pur- 
poses of  prostitution,  a  requested  In- 
struction that,  If  accused  abducted 
the  girl  from  ner  home  in  B  county, 
the  Jury  could  not  find  him  guilty  as 
he  had  not  committed  the  offense  with 
which  he  was  charged,  to  wit,  the 
abducting  of  a  girl  for  the  purposes 
of  prostitution  in  A  county,  was  prop- 
erly refused,' since  the  word  "abduct" 
was  not  synonymous  with  the  taking 
for  purposes  of  proatltutlon  within 
Pen.  Code  I  267,  dsflnlng  auCh  of- 
fense). 

11.  State  v.  Burnett.  14S  M.  C  677, 
55  SB  72  (instruction  hold  snSlOluitly 
favorable  to  accused). 

[a]  la  a  prosaootloii  fov  taUitg 
ana  detaining  a  woman  agalaat  lt«i 
will  with  Intent  to  know  her  carnally 
(Da  charge  that  If  the  Jury  believe 
beyond  a  reasonable  doubt  that  ac- 
cused willfully  and  feloniously  took 
and  detained  the  woman,  a  female  not 
his  wife,  against  her  will,  with  in- 
tent to  have  carnal  knowledge  of  her 
they  should  convict  sufllclently 
charged  that,  ff  the  woman  consented 
to  accused's  cohabiting  with  her,  the 
Jury  should  acquit.  Smith  v.  Com.. 
(Ky.)  127  SW  790.  (2>  But  an  In- 
struction that  If  the  jury  betlev<)d 
beyond  a  reasonable  doubt,  etc.,  that 
defendant  did  willfully,  unlawfully, 
and  feloniously  take  and  detain  pros- 
ecutrix, with  the  felonious  purpose 
and  intention  of  having  Intercourse 
with  her  himself,  then  they  should 
And  him  guilty  was  erroneous  for 
failure  to  require  that  such  detention 
must  have  been  "anlnst  hei*  will.** 
HcKey  v.  Com.,  MFKy.  450,  140  8W 
668. 

fb]  Insfcmotloa  that  ths  woxd 
^'ooaoaMaago'*  (1)  means  sexual  co- 
habitation with  an  unmarried  female, 
and  that  if  accused  took  the  girl 
from  her  father  for  the  purpose  of 
cohabiting  with  her  for  any  length  of 
time  more  than  a  single  act  of  sex- 
ual intercourse,  he  is  guilty,  but  If 
he  did  not  take  her  from  her  father 
for  that  purpose,  or  If  ahe  was  eight- 
een years  old  or  over,  he  is  not  guilty, 
is  proper.  State  v.  Baldwin,  214  Mo. 
290,  113  SW  1128.  (2)  But  where  the 
court  charged  that  if  accused's  pur- 
pose in  taking  a  female  away  was 
to  cohabit  with  her  "even  for  a  single 
night,"  the  taking  for  that  purpose 
would  be  for  the  purpose  of  concu- 
binage within  the  meaning  of  the 
statute.  It  was  held  that,  even  If  the 
taking  for  one  act  of  intercourse,  or 
for  one  night,  did  not  come  within 
the  meaning  of  the  statute,  accused 
could  not  complain  where  the  evi- 
dence showed  that  he  did  actually  co- 
habit with  the  female  on  many  oc- 
casions and  lived  with  her  as  his  wife 
for  three  months  at  a  time.  State  v. 
Johnson^  116  Mo.  480,  491,  22  SW  463. 

[c]  Aasaolti— Under  an  Indict- 
ment charging  accused  with  detaining 
a  woman  against  her  will  with  in- 
tent to  have  carnal  knowledge  of  her. 
It  Is  not  error  to  fall  to  instruct  the 


jury  as  to  assault,  where  there  Is  no 
testimony  tending  to  show  an  assault 
committed  with  any  other  Intention 
than  to  have  carnal  knowlege  of  the 
prosecuting  wltneaa.  Paynter  v. 
Com.,  65  SW  687.  II  KyL  IMS. 

[d]  Whsrs  abduetlom  fov  the  ffuv- 
poss  of  prostitntlon  la  the  only  of- 
fense charged  in  an  indictment,  the 
court  is  not  require^l  to  separately  de- 
fine abduction  for  the  purpose  of 
marriage  and  abduction  for  the  pur- 
pose of  prostitution.  Tores  v.  State, 
(Tex.  Cr.  A.)  63  8W  880. 

[e]  Ths  term  "proatltatloii**  t>clng 
a  word  of  peneral  meaning  need  not 
be  defined  in  the  Instructions.  Tores 
v.  State.  (Tex.  Cr.  A)  68  SW  880. 

la.  Peo.  v.  Smith,  114  App.  Dlv. 
513,  100  NTS  269,  20  N.  T.  Cr.  307. 

15.  Boyett  v.  State,  180  Ala.  77, 
80  S  476,  89  AmSR  19  (Instruction 
erroneous  as  withdrawing  whether 
the  taking  was  for  the  purpose  of 
prostitution  or  marriage). 

[a]  ironsBssntial  mattor.— Under 
a  stathte  Imposing  a  punishment  up- 
on ^very  person  who  shall  take  away 
any  female  under  the  age  of  eighteen 
years  from  her  father  or  other  person 
having  the  legal  charge  of  her  per- 
son for  the  purpose  of  prostitution  or 
concubinage,  the  court  need  not,  by 
Its  instruction,  require  a  finding  that 
the  taking  was  without  the  consent 
of  the  father  or  other  person.  State 
v.  Kebler,  228  Mo.  867.  128  SW  721. 

1^  See  generally  Criminal  Law 
tl2  Cyc  686]. 

IB.  Peo.  V.  Morton,  246  III.  630,  92 
NE  218  (holding  that  a  verdict  find- 
ing the  accused  guilty  of  "harboring 
a  minor  In  a  house  of  prostitution  In 
manner  and  form  as  charged  in  the 
indictment"  Is  not  sufBclent  to  sus- 
tain a  conviction  for  so  hartwring  an 
unmarried  female  under  the  age  of 
eighteen). 

16.  Peo.  V.  Plath,  100  N.  T.  690.  S 
HE  790.  63  AmR  £86,  4  N.  T.  Cr.  68: 
Mason  v.  Stats,  89  Tax.  A.  H  14  SW 
71. 

[a]  That  ttasrs  wma  some  swidones 
tendtog  to  ahow  Uie  eilmo  of  xape 

is  not  sufficient  to  cause  a  verdict  of 
guilty  of  abduction  for  purposes  of 
concubinage  to  be  set  aside.  State 
v.  Stone,  106  Mo.  1,  16  SW  890. 

[b]  A  new  trial  in  a  prosecution 
under  Pen.  Code  f  282  (1)  for  ab- 
ducting a  female  under  eighteen 
years  of  age  for  the  purpose  of  Inter- 
course, should  be  granted,  under 
Code  Cr.  Proc  S  527,  authorizing  the 
setting  aside  of  a  verdict  when  It  ap- 
pears that  justice  requires  a  new 
trial,  where  the  testimony  was  that  of 
the  girl  who  for  a  long  time  had  t>een 
abandoned,  vicious,  and  criminal,  and 
who  was  actuated  by  revenge  for 
accused's  arrest  of  her  for  theft  and 
that  of  the  abandoned  woman  to 
whose  place  she  went,  who  stated  that 
she  testified  against  accused  to  pro- 
tect herself,  and  accused's  testimony 
was  that  he  supposed  the  f;lrl  would 
go  to  the  place  as  a  domestic  serv- 
ant. Peo.  V.  Masterson,  96  App.  Dlv. 
610,  88  NTS  747. 

IT.  Peo.  V.  Seeley,  37  Hun  (N.  T.) 
100.  Contra  Peo.  v.  Parshall,  6  Park. 
Cr.  (N.  T.)  189. 
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ID  the  offenses  chained  in  different  counts  which  I  be  sustained  where  th«  record  fails  to  show  upon 
charge  separate  offenses,  a  verdict  of  guilty  cannot  |  what  count  the  joiy  fonnd.^' 

Vn.  SENTENCE  AND  FCTNISHMENt 
[(  51]  The  sentence  and  punishment  of  the  accused  [  should  be  ^sueh  as  fits  his  crime,  and  not  exeessiTe.'" 

vm.  orra.  liability" 


521  A  parent,  or  one  standing  in  loco 
parentis,  of  a  child,  is  entitled  to  recover  the 
Joss  or  damage  sustained  by  reason  of  the 
taking  of  such  child  ^  from  him  by  force,  fraud, 
or  persuasion,^  and  the  parent's  consent  is  no  de- 
fense if  it  has  been  obtained  by  the  fraud  but 
there  is  no  ri^t  of  acti(m  where  no  force,  frand,  or 


persuasion  has  been  nsed,^'  and  where  the  abduc- 
tion has  been  for  the  purpose  of  marriage  there 
can  be  no  recovery  for  loss  of  services  after  the 
marriage,  if  a  l^al  one,  took  place.** 

The  form  of  action  in  such  a  case  is  trespaw 
on  the  case,  and  not  trespass  vi  et  armis.'* 


ABEJAS.,  Bees."  In  Spanish  law  bees  are 
classified  as  wild  animals;^  but  "the  owner  of  a 
swarm  of  bees  shall  have  a  right  to  pursue  them  on 
another's  estate,  indemnifying  the  possessor  of  the 
latter  for  the-  damage  caused.  Should  it  be  inclosed, 
he  shall  require  the  consent  of  the  owner  to  enter  the 
same.  Should  the  owner  not  have  pursued,  or  should 
he  abandon  the  pursuit  of  the  swarm  for  two  con- 
secutive d^s,  the  possessor  of  the  estate  may  take  or 
retain  it.*** 

Beehives  are  real  property,  inmuebles,  when  placed 
or  preserved  for  attachment  to  the  soil  and  forming 


18.  Stat«  V.  Terrill.  76  Iowa  149.  40 
NW  128  (holding  that  the  InveUrllng 
or  enticlnK  of  a  female,  before  re< 
puted  virtuous,  to  a  house  of  ill  fame 
constitutes  a  complete  offense  under 
the  statute:  and  to  knowingly  conceal, 
or  assist  or  abet  In  concealtnK,  such 
female  so  deluded  or  enticed  for  the 
purpose  of  prostitution  or  lewdness 
constitutes  another  offense;  that  the 
two  offenses  could  be  committed  by 
the  same  person  in  connection  with 
the  same  female,  or  by  different  per- 
sons with  concert  of  action;  and  that 
where  an  Indictment  charged  the  com- 
mission of  these  offenses  by  the  same 
person  In  one  count,  their  commission 
by  different  persons  In  another  count, 
uid  by  the  Same  and  different  per- 
sona together  in  another  count,  and 
by  the  same  and  different  persons  to- 
gether in  other  counts,  a  general  ver- 
dict of  "guilty  as  charged  in  the  In- 
dictment could  not  be  sustained 
where  the  record  failed  to  show  upon 
what  count  or  counts  the  jury  found. 
But  see  otherwise  under  4  &  5  Philip  A 
IL  State  V.  Tidwell,  36  S.  C.  L.  1 

19.  See  generally  Criminal  Law 
[12  Cyc  7«9T. 

aa  Oould  V.  state,  71  Nebr.  651, 
ii  NW  541  (holding  that  a  sentence 
for  six  rears  In  the  penitentiary  for 
enticing  a  <Aild  away  from  her  par- 
ents for  an  unlawful  purpose  is  not 
excessive). 

SI.  Bntlolng-  away  or  haxboiing 
cUU  genenUr  see  Parent  and  Child 
(29  Cyc  1679]. 

as.  Baumgartner  v.  Elgenbrot,  100 
Ud.  SOS.  60  A.  601.  . 

[a]  WhsM  ft  Bdsw  Oauhter  la 
eatleea  awar  and  fkavftnlenlr  mav- 
ri«d  the  father  is  entitled  to  recover 
the  loss  and  damages  he  has  suffered 
thereby.  Hills  v.  Hobert,  2  Root 
(Conn.)  48.  But  see  Jones  v.  Tevis,  4 
LiiL  (Ky.)  26,  14  AmD  98  (holding 
(hat  no  action  will  lie  In  behalf  of 
ft  parent  for  procuring  the  marriage 
of  an  Infant  child  without  her  par- 
ent's consent;  but  that  an  action  will 
lie  for  enticing  away  an  infant,  by 
which  the  parent  lost  her  services). 

[b]  Xetentioii  br  foroe  or  per- 
nasloiu — In  an  action  by  a  father 
tor  damages  for  abducting  his  daugh- 
ter for  immoral  purposes,  although 
defendants  did  not  entice  the  daugh- 
ter from  her  home^  if  they  persuaded 
her,  after  she  came  to  their  house,  to 
lead  a  life  of  shame,  and  when  plain- 
tiff came  for  her  hid  h^r  from  hlra, 
he  was  entitled  to  recover.  Dobaon 
T.  Cothran,  34  S.  C.  618,  13  SS  679. 

[c]  Tkat  tha  fMuOa  aMvoM  and 


nialatura  wiwia  famUy  war*  of  a 
loos*  aad  Immoral  tdiaiaotev  is  no 

answer  to  an  action  by  a  father  for 
damages  for  the  abduction  of  his 
daughter  for  immoral  purposes,  al- 
though such  fact  may  be  proved  un- 
der a  general  denial  as  bearing  upon 
the  truth  of  the  charge  and  in  miti- 
gation of  damages.  Dobson  v.  Coth- 
ran, 34  S.  C.  518,  13  SE  679.  ' 

[d]  Blement  of  damagva. — In  an 
action  for  the  abduction  of  a  minor 
the  jury   may  consider  the  mental 

Sain  inflicted  on  the  child  which 
orms  a -legitimate  subject  of  Indem- 
D Ideation;  and  in  doing  so  they  have 
much  discretion,  the  exercise  of  which 
a  court  will  not  disturb  on  light 
grounds,  restricting  Its  control  to  a 
case  of  manifest  excess.  Brown  v. 
Crockett,  8  La.  Ann  80. 

23.  Kreag  v.  Anthui,  S  Znd.  A.  482, 
28  NB  773. 
■  04.  Baumgartner  v.  BIgenbrot,  100 
Md.  608,  60  A  601  (holding  that  where 
no  force,  fraud,  or  persuasion  is  used 
In  taking  the  child,  and  it  is  not  re- 
ceived and  kept  In  a  clandestine  or 
improper  manner,  the  parent  or  per- 
son from  whose  custody  It  Is  tiUien 
Is  not  entitled  to  recover). 

as.  Hervey  v.  Moseley,  7  Gray 
(■Mass.)  479,,  ««  AmD  616  (holding 
that  a  parent  cannot  maintain  an  ac- 
tion for  enticing  away  a  daughter  be- 
tween the  ages  of  twelve  and  eighteen 
from  the  parent's  service,  and 
procuring  her  marriage,  without  plaln- 
tlfTs  consent,  to  a  man  of  bad  char- 
acter, by  fraudulent  representations 
to  the  city  clerk  and  to  the  magis- 
trate): Aldrlch  V.  Bennett,  68  N.  H. 
415,  66  AmR  629. 

[a]  Ttdnntazy  marrlsff**— A  fa- 
ther cannot  recover  for  loss  of  serv- 
ices against  persons  for  procuring 
the  marriage  of  his  daughter,  who  Is 
a  minor,  where  she  has .  voluntarily 
entered  into  the  marriage  without  any 
force  or  Imposition  practiced  on  her 
by  her  husband  or  defendants.  Good- 
win V.  Thompson,  2  Greene  (Iowa)  329. 

S6.  Goodwin  v.  Thompson.  2 
Greene  (Iowa)  329;  Jones  v.  Tevls, 
4  Lltt.  (Ky.)  25,  14  AmD  98.  But  see 
Klrkpatrlck  v.  J-ockhart.  4  S.  C.  L. 
276  (holding  that  trespass  vi  et  armis 
will  lie  by  a  father  for  the  abduction 
of  his  daughter  who  is  under  twenty- 
one,  although  It  is  not  laid  in  the 

fietitlon  that  thereby  he  lost  the  serv- 
ces  of  the   child,   and  there  Is  no 
evidence  of  a  forcible  taking). 
See  Animals  12  Cyc  28«]. 


87. 

as. 


Bscrlcbe  Dlcclonarlo. 


a  permanent  part  thereof.'*' 

ABEBTUKA.  The  juridical  act  of  opening  or 
publishing  a  closed  or.  sealed  wiU."^  In  requiring^ 
where  practicable,*'  an  examination  of  the  subscrib- 
ing witnesses  it  resembles  to  some  extent  the  pro- 
bate proceedings  of  the  Anglo-American  law." 

ABET.  In  common  parlance  a  term  importing 
assistance,  cooperation,  and  eneour^ement.'^ 

Used  vlth  "aid."  The  word  "abet^'  is  generally 
used  with  the  word  ''aid,"  as  in  the  phrase  "to 
aid  and  abet.*'' 

(Cross  references.') 

M.  Spain.— dv.  Code  art  613.  Sea 
also  Fuero  Real,  lib  III  tit  IV  ley  17 ; 
Partldas  III  tit  XXVin  ley  21. 

Argentina.— Civ.  Code  Ub  III  Ut  V 
cap  I  arts  40,  41. 

Chili.— Civ.  Code  arts  619,  620. 
Guatemala. — Civ.  Code  arts  655,  666. 
Uruguay. — Civ.  Code  art  676. 
Venezuela.— Civ.  Code  art  694. 
30.    Spain. — Civ.  Code  art  334  (6). 
Argentina. — Civ.  Code  Ub  III  tU  I 
arts  6,  6. 

ChllL— Civ.  (3pde  art  670. 
Guatemala. — Civ.  Code  art  506  (8>. 
Uruguay. — Civ.  Code  art  417. 
Venezuela. — Civ.  Code  art  446. 
See  Fixtures  [19  Cyc  1033]. 
81.    Escrtche  Dlcclonarlo. 

32.  Partldas  VI  tit  II  leyes  1,  2,  8. 

33.  Compare  Wills  [40  Cyc  12281. 
1.    U.  S.  v.  Gooding.  IJ  Wheat  (U. 

S.)  460.  476,  6  L.  ed.  698. 

[a]  Abet  Is  a  Frenoh  word,  com- 
pounded of  the  two  words  "a"  and 
"beter" — to  bait  or  excite  an  animal. 
State  V.  Tally,  102  Ala.  26,  66,  16  8 
722  [guot  Feo.  v.  Bond,  13  Cal,  A. 
176,  186,  109  P  160]. 
8.    Burrlll  L.  D. 

[a]  The  two  worOa  toffattiar  "com- 
prehend all  assistance  rendered  by 
acts,  words  of  encouragement  or  sup- 
port, or  presence,  actual  or  construc- 
tive." Raiford  v.  State,  69  Ala.  106, 
108  [quot  Loeb  V.  State,  ft  Ga.  A.  28, 
30,  64  SB  388]. 

[b]  "Aid"  sjnoBymow  see  Hal- 
ford  V.  States  69  iua.  106,  108.  In 
Loeb  v.  8tat&  6  Ga.  A.  28,  30,  64  SS 
338,  the  court  said:  "'Aid'  Is  a  plain, 
homely  word,  with  a  meaning  well 
and  aoierauy  understood.  'Abet' 
smacks  more  of  technical  terminology, 
but  It  Is  almost  synonymous  with  aid.'  *' 

[ci  ''Aid"  OlstlBiralstasd  see  Stnte 
V.  Tally.  102  Ala.  25,  65,  15  S  722  ; 
Peo.  V.  Morlne,  138  Cal.  626,  680,  72  p- 
166 :  Peo.  V.  Warren,  130  Cal.  678, 
682.  63  P  87;  Peo.  v.  Dole.  122  Cal. 
486.  492,  5S  P  681,  68  AmSR  50;  Peo. 
V.  Bond,  13  Cal.  A.  175,  185,  109  P 
160 ;  Peo.  v.  Lewis,  9  Cal.  A.  279, 
281.  98  PJ.078;  State  v.  Corcoran,  7 
Ida.  220,  243,  61  P  1034  ;  State  v. 
Empey,  79  Iowa  460.  461,  44  NW  707. 

[dl  "Aid"  and  "mUMf  diatla^ 
giilstaed  see  State  v.  Flynn,  76  N.  J. 
L.  473,  475,  72  A  296. 

Ce]  "Approve  or'  dlstiagulslied  see 
State  V.  Cox,  «6  Mo.  29,  33. 

ft]  "Xoutally  approve"  dlattn- 
gqished  see  Brooks  v.  State,  128  Ga. 
261,  263,  57  SE  483,  12  LRANS  889. 
See  also  State  v.  Douglass,  44  Kan. 
618.  26'  P  476. 
8.   8m  Abetting  post;^4Jd  and  Abet. 
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ABETTINQ—ABIDE 


ABETTING.    (Cross  references.') 

ABETTOB.  A  person  present,  ai^g  and  abetting 
apother.^    (Cross  references.") 

ABETAKCB  or  ABBATANOE.  Expectation,  re- 
membrance and  contemplation  in  law.'  The  expres- 
moa  is  used  of  a  fee  simple;^  of  a  freehold;"  of  a 
capture  until  it  has  heei;  passed  upon  by  a  prize 
court;"  of  the  franchise  of  a  corporation;**  of  a 


grant  of  land  to  charity;*'  of  parsonage  lands;" 
and  of  all  property  rights  of  a  bankrupt  until  final 
adjudication.^'    (Cross  references.") 

ABIDE.  To  stay;  to  continue  in  a  place;  to  re- 
main staple  or  fixed  in  some  state  or  condition;'* 
to  associate;*'  to  await;*"  do  or  perform;**  also  to 
pei^orm,  to  execute, '  to  conform  to,"*  especially 


4.  Abtmugt 

Act   not   criminal  see  Criminal  Law 

[la  Cyc  189]. 
Actual  or  conatructlve  presence  as  see 

Criminal  Law  [12  Cyc  186]. 
Ab  constituting  accessory  or  mdndital 

In  the  second  degree  see  CrlmlDal 
.Law  [12  Cyc  185.] 
By  encoucasement  vea  Criminal  Law 

[12  Cyo  ISTl;  Homicide  [21  Cyc 

«84]. 

By  keeping  watch  see  Criminal  Law 

[12  dye  187]. 
By   participation    la   commlMlon  of 

crime  aee  Criminal  Law   [IS  Cyc 

18«]. 

CoBHpiracy  to  commit  crime  aa  Hce 
Homldde  [21  Cyc  686]. 

Elements  of,  in  homicide  see  Homicide 
[21  Cyc  888]. 

Presence  without  participation  aa  see 
Criminal  Law  [12  Cyc  187];  Homi- 
cide (21  Cyc  688]. 

What  constitutes  see  Homicide  [21 
Cyc  68fi,  887]. 

See  also  Abet  ante ;  Aid  and  Abet. 

5.  Bishop  V.  State.  118  Oa.  799.  802, 
45  SE  614.  See  also  Brown  v.  Perkins, 
1  Allen  (Mass.)  89,  98;  Rhlnehart  v, 
Whitehead,  64  Wis.  42,  45,  24  NW 
401 ;  Hlimes  v,  Stroebel,  59  Wis.  74, 
76.  17  NW  589. 

6.  Abettors 

Criminal    disposition    of  mortgaged 

fropferty  by  see  Chattel  Mortgages 
7  Cyc  63]. 
Criminal    responsibility   see  Criminal 
Law  ri2  Cyc  184,   186,  186]  ;  and 
special    crimes  titles. 
Indictment  of  see  Indictments  and  In- 
formations [22  C^o  868,  860]. 
In  homicide  see  Homicide    [21  Cyc 

687,  688]. 
Bee  also  Abet  ante;  Abetting  ante; 
Aid  and  Abet. 

7.  2  Blackstone  Comm.  107 ;  Coke 
Lltt.  1  646. 

[a]    EqnlTalent    expresalonB    are : 

In  eremlo  legls — In  the  custody  of  the 
law.  Carter  v.  Bamadlston,  1  P. 
Wms.  606.  616,  24  Reprint  492.  In 
nublbus — In  the  clouds.  Carter  v. 
Bamadlston,  1  P.  Wms.  605,  617,  24 
Beprlnt  492  ;  Coke  LItt.  S  646  ;  4  Kent 
Comm.  258.  See  Illinois  Cent.  R.  Co. 
V.  Bosworth,  138  U.  S.  92.  100,  10  SCt 
281,  3S  L.  ed.  550.  In  pendentl — in 
suspension.  Bracton  fol,  19a  [clt  Col- 
thlrst  V.  Bejushin,  Plowd.  21,  29,  76 
Reprint  83]. 

8.  See  Illinois  Cent  R.  Co.  v.  Bos- 
worth, 128  U.  8.  92,  100,  10  SCt  231, 
32  L.  ed.  660. 

[a]  Common  law  aad  oivU  law 
wmtwteft.  In  Illinois  Cent  B.  Co.  v. 
Bosworth,  188  U.  a  92,  100,  10  SCt 
SSI,  88  L.  ed.  BSOi  the  court  said : 
"  'Sometimes  the  fee  may  be  te  "abey- 
ance," that  la  (aa  the  word  slgnines) 
In  expectation,  remembrance  and  con- 
templation of  law;  there  being  no 
person  In  ease  in  whom  it  can  vest 
and  abide;  though  the  law  considers 
It  as  always  potentially  existing,  and 
ready  to  vest  when  a  proper  owner 
appears.  Thus  In  a  grant  to  John  for 
for  life,  and  afterwards  to  the  heirs 
of  Richard,  the  inheritance  is  plainly 
neither  granted  to  John  nor  Richard, 
nor  can  It  vest  In  the  heirs  of  Richard 
tin  his  death,  nam  nemo  est  hteres 
\^ventis;  it  remains,  therefore,  In  wait- 
ing or  abeyance  during  the  life  of 
Richard.'  2  Blackstone  Com.  107.  In 
the  civil  law,  the  legal  conception  is 
a  little  different  Pothler  says:  The 
dominion  of  property  (or  ownership), 
the  same  as  all  other  rights,  as  well 
in  re  as  ad  rem,  necessarily  supposes 
a  person  In  whom  the  rl^t  subsists 
and  to  whom  It  belongs,  it  need  sot 
•e  a  natural  person;  It  may  belonc 


to  corporations  or  communities,  which 
have  only  a  civil  and  intellectual  exis- 
tence or  personality.  When  an  owner 
dies,  and  no  one  will  accept  the  suc- 
cession, this  dormant  succession  (sue* 
cession  Jacente)  is  considered  as  being 
a  civil  person  and  as  the  continuation 
of  that  of  the  deceased;  and  In  this 
fictitious  person  aubalsts  the  dominion 
or  ownership  of  wbatevor  beloiwed  to 
the  deceased,  the  same  aa  all  other 
active  and  passive  rights  of  the 
deceased ;  hnreditas  Jacens  personte  de- 
funct! locum  obtinet'  Droit  de  Do- 
malne  de  Proprl£t6,  Partle  I,  c.  1, 1 16." 

9.  Colthlrst  V.  Bejushin,  Plowd.  21, 
29,  76  Reprint  33  ;  Coke  Lltt  |  647. 

[a]  Absyanoe  of  freehold  at  com- 
mon law  la  never  admitted,  at  least 
by  the  act  of  the  party,  for  two  rea- 
sons ;  first,  that  fit  it  were  allowed 
there  would  be  none  to  render  the 
military  services;  second,  that  there 
would  be  none  to  sue  or  to  be  sued 
for  the  title  during  such  abeyance.  2 
Blackstone  Comm.  107  note  7 ;  8  Th. 
Coke  Lltt.  note  G.  But  by  the  statutes 
of  uses,  wills,  and  grants,  which  dis- 
pense with  actual  livery  of  seizin,  a 
conveyance  of  the  freehold  does  not 
put  the  freehold  In  abeyance,  and  Is 
therefore  freely  allowed.  Coke  Utt 
342b;  2  Minor  Inst.  (3d  ed)  75. 

10.  1  Kent  Comm.  102. 

11.  Dartmouth  College  v.  Wood- 
ward, 4  Wheat  (U.  S.)  618,  691,  4 
L.  ed.  629  (where.  Story,  J.,  said: 
"When  .  .  ,  the  corporation  Is  to 
be  brought  Into  existence,  by  some 
future  acts  of  the  corporators,  the 
franchises  remain  In  abeyarice,  until 
such  acta  are  done"). 

15.  Pawlet  V.  Clark,  9  Cranch  (TJ. 
8.)  292,  332,  8  L.  ed.  736. 

13.  Terrett  v.  Taylor,  9  Cranch  (U. 
ai  48,  3  L.  ed.  «50:  Weston  v.  Hunt 
2  Mass.  600  ;  1  Washburn  Real  Prop.  48. 

14.  Intemaflonal  Bank  v.  Sherman, 
101  U.  S.  403,  406,  26  L.  ed.  866.  . 

16.  AberaSMl 

Of  franchise  see  Corporatlona. 

Of  freehold  as  aftectlng  remainder  see 

Estates  [16  Cyc  6491, 
See  alsoDeeds;  Perpetuities;  Wills. 

16.  Webster  New  Hit.  D. 

[a]   nt*  woxfl  Is  applied 

to  cases  of  Instantaneous  or  transitory 
seisin.  In  Llbbey  v.  TIdden,  192  Mass. 
176.  78  NB  318,  7  AnnCas  817.  the 
court  said :  '^here  Is  much  in  this 
word  'abldea'  A  well  known  English 
writer  seems  to  have  caught  Its  mean- 
ing when  he  says  it  means  when  the 
husband  'has  a  seisin  for  an  Instant 
beneflclally  for  his  own  use."  Preston 
on  Estates,  tit.  Dower,  as  cited  In 
Bac.  Abr.  Dower.   (C)   2,  In  notls." 

17.  Com.  V.  Din,  159  MaM.  61,  62, 
34  NE  84. 

[a]  "Associated'*  synoiiTaons^— In 
an  Indictment  charging  that  defendants 
"did  lewdly  and  lasciviously  abide  and 
cohabit"  together,  the  term  "abide" 
was  held  synonymous  with  the  word 
"associated,"  as  used  in  a  statute  pro- 
hibiting persons  from  lewdly  and  las- 
civiously associating  and  cohabiting 
together.  Com.  v.  DItl,  169  Mass.  61, 
62,  34  NE  84. 

18.  Weeks  v.  Trask.  81  Me.  127, 
132,  133,  16  A  413.  2  LRA  632  (where 
In  discussing  the  meaning  of  the  words 
"to  abide  by"  the  court  adopts  the 
language  of  Rlchardsbn,  C.  J.,  in  Shaw 
V.  Hatch,  6  N.  H.  162:  "The  words 
'abide  by'  did  not  mean  to  acquiesce 
In,  but  simply  to  await  the  award 
without  revoking  the  submission,  add- 
ing 'the  award  Is  conclusive  between 
the  parties,  and  the  defendant  may  be 
liable  in  trespass  for  what  he  bas 
done.'"   A  like  view  waa  adopted  In 


Marshall  v.  Reed.  46  N.  H.  36.  Doubt- 
less a  revocation  of  the  authority  of 
the  arbitrators  before  the  award  is 
made  Is  a  breach  of  such  a  stipula- 
tion. Brown  v.  Leavltt,  26  Me.  251; 
King  V.  Joseph,  5  Taunt  462,  128  Re- 
print 765.  So  is  putting  It  beyond 
the  power  of  the  arbitrators  to  make 
an  award,  as  the  marriage  of  the  fe- 
niale  party.  Chamley  v.  Wlnstaal«r, 
6  East  266,  102  Reprint  1072.  Or 
preventing  one  of  the  arbitrators  from 
taking  part  in  the  award  as  to  costs. 
(3ulmby  v.  Melvln;  S6  N.  H.  198.  So 
Is  refusing  to  pay  money  In  accordanos 
with  the  award.  Thompson  t.  Ultshell 
36  Me.  281:  Plummer  v.  Morrill,  48 
Me.  184.  Also  refusing  to  do  any  act 
other  than  the  payment  of  money 
required  by  the  award,  such  as  trans- 
ferring a  piece  of  a  vessel,  and,  when 
the  submission  is  not  under  seal,  as- 
sumpsit will  tie.  Oerry  v.  Eppes,  62 
Me.  49.  61.  52.  The  debtor's  stipula- 
tion In  his  ball  bonds  to  abide  the 
Judgment  means,  said  Peters,  J.,  "to 
submit  to"  "to  stand  to,"  or  "to  abide." 
HeT\'ins  V.  Currier,  68  Me.  236,  239. 
"While  these  Illustrations  show  that 
these  words  take  some  shade  of  mean- 
ing from  the  subject  matter,  with 
which  they  are  connected,  our  opinion 
la  that  m  cases  of  this  sort,  they 
mean  in  substance  that  the  parties 
will  not  In  anywise  revoke  or  prevent 
the  making  and  publication  of  the 
award ;  that  when  made  and  pub- 
lished it  shall  be  final;  and  that  they 
will  perform  any  act  required  by  the 
award,  which  is  within  the  scope  of 
the  authority  conferred  on  the  arbi* 
trators  by  the  submission").  Compare 
Wilson  V.  State,  7  Tex.  A.  88.  39 
(where  It  was  held  that  a  recoB- 
nisance  conditioned  that  defendant 
should  "await-  the  action  of  the  Court 
of  Appeals"  did  not  substantially  con- 
form to  the  requirements  of  a  statute 
providing  that  defendant  should  give 
recognizance  "to  abide  the  Judgment 
of  the  Court  of  Appeals"), 

18.    Hewlna  v.  (Junrler.  62  Me.  236, 


239. 
80. 

90,  1 
Cuah. 


Jackson  v.  State,  30  Ran.  88, 
P  817;  Hodge  v.  Hodgdon,  S 
(Mass.)  294,  297;  Erickson  v. 
Elder.  34  Minn.  870,  871,  S6  NW  804; 
Washbume  v.  Lufkln,  4  HInn.  486; 
Thompson  v.  Dean%  69  K.  C.  SS,  26; 
Molton  V.  Hooks,  10  N.  C.  842.  850. 

[a]  So  mv  or  aatlsf?. — (1)  It  has 
been  held  that  a  bond  given  In  bas- 
tardy proceedings,  conditioned  that  the 
accused  should  appear  and  abide  the 
order  of  court  obliged  defendant  to 
pay  such  mon«v  as  the  court  should 
order  for  the  tnaintenenco  of  the  child. 
Jackson  v.  State,  30  Kan.  88,  1  P  817; 
Corson  v,  Tuttle,  19  Me.  409  ;  Taylor 
v.  Hughes,  3  Me.  433 ;  Hodge  v.  Hods- 
don,  8  Cush.  (Ma.is.)  294.  And  in 
Molton  v.  Hooks.  10  N.  C.  842.  348, 
Taylor,  C.  J.,  In  construing  the  condi- 
tion of  a  bond  given  upon  obtaining 
a  certiorari,  said :  "One  of  the  senses 
In  which  the  word  'dblde'  la  used  Is, 
'to  bear  or  support  the  consequences 
of  a  thing;'  and  had  It  been  used 
without  the  adverb  "by,"  It  might  be 
construed  that  he  would  bear  the 
consequences  of  the  Judgment  ren- 
dered In  the  Superior  Court  Succeeded 
by  the  adverb.  It  gives  It  something  of 
an  active  signification,  and  imports 
not  merely  that  He  would  suffer  or 
bear  the  consequences  of  the  Judg- 
ment but  that  he  would  llke«'lse  de- 
fend, and  support,  and  matntaln  It : 
all  partaking  of  the  inrlmary  sense  of 
the  word,  'a  firm  and  steady  contin- 
uance.'   A  ptfpsea  wbo  shall  promise 
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when  the  word  is  followed  by  "by";"  to  be  gov- 
erned by.**    (Cross  references.") 

ABIDE  BT.  To  observe,  to  obey,  to  accept  the 
consequence  of.^* 

ASZDma.    Settled  and  fixed." 

ABIDING  CONVICTION.  A  settled  conviction;" 


a  settled  and  fixed  conviction  following  a  careful 
examination  and  comparison  of  the  whole  evidence.*^ 
(Cross  references.^) 

ABIDING  FAITH.  A  belief  or  confidence  in  the 
accused  which  remains  or  continues  in  the  minds  of 
the  jury."    (Cross  references.*") 


to  abide  hy  a.  Judgment,  would  break 
bis  promise  by  refusing  to  jjay  It." 
(2)  But  in  McQarry  v.  State,  37  Kan. 
9.  14  P  491.  It  was  held  that  the 
word  cannot  mean  more  than  a  will- 
bigness  and  readiness  to  have  the 
Judgment  of  the  court  enforced  against 
defendant;  that  is,  that  when  final 
Judgment  Is  rendered  defendant  will 
surrender  himself  to  the  court  to  give 
bond  to  perform  such  Judgment  or  to 
be  committed  to  prison.  In  this  case 
the  court  eald  in  effect  that  In  Jack- 
win  y.  State.  80  Kan.  88.  1  P  817, 
and  Hodge  r.  Hodgdon,  8  Cnah. 
(Hsfla.)  394.  then  was  anqueBtlonabljr 
a  breadi  of  recogolaance.  Defendant 
did  not  wait  lax  court  until  Judgment 
was  rendered  and  then  surrender  him- 
self into  the  custody  of  tbe  court  to 
endure  or  suffer  the  consequences  of 
such  Judgment.  In  each  case  defend- 
ant was  absent  when  his  presence  was 
required.  It  is  true  that  in  both  cases 
language  is  used  which  .would  go  to 
the  extent  of  sasrlng  that  the  recog- 
nizance or  bond  is  not  satisfied  unless 
the  Judgment  is  paid,  but  this  Is  at 
most  only  dicta,  and  tbe  dictum  in 
the  case  of  Hodge  v.  Hodgdon,  8  Cush. 
(UasB. }  294,  was  overruled  by  the 
supreme  court  of  Massachusetts  in 
the  subsequent  case  of  Towns  v.  Hale, 
2  Gray  (Mass.)  199.  (8)  See  also 
In  re  Griswold.  IS  R.  I.  126,  126,  to 
the  effect  that  a  bond  conditioned  to 
"a'blde  and  perform"  differs  from  a 
bond  conditioned  to  "abide." 
SI.  Molton  V.  Hooks,  10  N.  C.  842,  348. 

[a]  *Tli«  words  .  .  .  have  a 
settled  fixed  meaniaff.  Webster's  In- 
ternational Dictionary  says,  '  "abide," 
when  followed  by  "by,"  as  ''abide  by," 
means  to  stand  to ;  to  conform  to,  as 
...  to  "abide  by  a  decision  or  an 
award." '  Soule's  Synonyms  gives  as 
synonymous  for  'abide  by'  the  words 
^act  up  to,  fulfil,  discharge'  .  .  .  . 
Rogeta*  Thesaurus,  in  like  manner. 
Rives  as  synonyms  of  'abide  by, 
ineet,  fuIQl,  carry  out,  carry  Into 
execution,  execute,  iterform,  satisfy, 
discharge.' "  Hence,  where  an  arbi- 
tration bond  was  conditioned  that  the 
parties  should  abide  by  the  award,  the 
obligor  and  sureties  were  liable  for 
the  payment  of  the  award  to  the  ex- 
tent of  the  penalty  of  the  bond.  Pass 
V.  Crltcher,  112  N.  C.  40S.  407,  17  SB  9. 

[b]  n*  obUffatioa  in  a  bond  to 
"abide  by"  a  money  Judgment  cannot, 
in  reason,  mean  that  the  obligors 
Etlpulated  to  acquiesce  in  a  condition 
of  things  which  was  beyond  their 
power  to  change ;  tbat  they  would  not 
oomplaln  of  a  Judgment  after  Its 
affltmance  In  the  appellate  court  when, 
afttf  Its  alllrmaiice,  they  could  have 
no  other  alternative  but  acquiescence. 
Every  Judsment  debtor  muHt  abide  by 
a  flnal  money  Judgment  without  con- 
tracung  to  oo  ao.  It  la  stripped  of 
all  signification  unless  4t  requires  pay- 
ment of  the  Judgment.  Harris  v. 
Kansas  BIL  Co.,  68  Kan.  872,  37B.  71 
P  804. 

89.  See  Hodses  y.  Pfngree,  108 
Uass.  685. 

[a]  AMde  deeliloa.— ^  docket 
entry  under  an  action  at  law  to 
"abide"  decision  in  a  certain  equity 
suit  means  not  that  the  action  at  law 
BfaDUld  be  dependent  on  the  flnal  de- 
termination of  the  suit  In  equity,  but 
tbat  so  much  of  the  issue  as  was 
common  to  both  should  be  decided  in 
the  former  the  same  as  in  the  latter. 
Hodges  V.  Pingree,  108  Mass.  686,  687. 

[b]  AUde  «v«nt  of  anotber  oass. 
-~A  stipulation  that  certain  cases  shall 
'%bide"  the  event  of  another  case,  both 
In  the  trial  court  and  on  appeal,  means 
the  final  outoome  and  the  end  of  tbe 
litigation,  and  that  the  aide  finaUy 
nieeenfid  In  the  flxat  caae  ■honU  be 


successful  In  all.  Commercial  Union 
Assur.  Co.  V.  Scammon,  Sb  HI.  A.  869, 
660. 

[c]  Abide  and  perform. — Where  a 
bond  In  ne  exeat  was  given  conditioned 
"to  abide  and  perform  the  orders  and 
decrees  of  the  court,"  and  the  surety 
on  the  bond,  having  placed  his  prin- 
cipal in  the  oustody  of  the  court,  peti- 
tioned to  be  released  from  the  bond, 
his  attorney  contending  that  the  effect 
of  the  bond  was  to  abide  the  event 
of  the  suit,  the  motion  -was  denied, 
the  court  stating  that  It  could  not 
regard  a  bond  to  abide  and  perform, 
etc..  as  equivalent  to  one  to  abide  the 
event  of  a  suit.  In  re  Griswold,  IS  ft 
I.  126,  126. 

[d]  '  Ablds,  do,  and  perforaL^These 
words  In  a  ball  bond  mean  "to  sub- 
mit to,"  "to  stand  to,"  or  "to  abide." 
They  are  evidently  a  useless  Iteration, 
and  at  most  an  inaccuracy  of  lan- 
guage, employed  to  add  force  and  ex- 
pression to  the  idea  conveyed  by  the 
words  "to  abide,"  and  the  phrase  "to 
abide,  do  and  perform  and  not  avoid" 
Is  no  more  than  to  "abide  and  not 
avoid."  The  contract  of  ball  is  In 
effect  that  the  debtor  shall  pay  the 
judgment  or  surrender  his  body  to  be 
taken,  or  that  the  bail  shall  pay  the 
debt.  If  the  debtor  gives  the  creditor 
the  means  of  taking  his  body  In  ex- 
ecution, he  does  "abide,  do  and  per- 
form the  Judgment  and  not  avoid''  it, 
In  the  meaning  of  those  words  in  the 
condition  of  the  bond.  Hewins  v. 
Currier,  <2  Me.  288,  219. 

,    33.  Abide: 

By  award  see  Arbitration  and  Award 
[8  Cyc  699]. 

Event  of  the  action  see  Costs ,  [11 
Cyc  222,  2611. 

Result  of  another  trial  see  Stipula- 
tions [S«  Cyc  1289]. 

See  also  Ball ;  Deposits  In  Court ; 
Recognlsancea 

M.  Order  of  United  Commercial 
Travelers,  etc.  v.  Smith,  192  Fed.  102, 
104.  112  CCA  442. 

[a]  AUde  by  and  fnlllll  agree- 
ment.  In  a  suit  on  a  bond  conditioned 
that  defendant  would  In  good  faith 
abide  by  and  fulfill  his  agreement  in 
having  and  perfecting  a  reference  it 
was  held  that  evidence  showing  an 
Interference  by  defendant  to  prevent 
one  of  ■  the  referees  from  taking  part 
In  an  award  as  to  the  costs,  which 
were  part  of  the  subject  referred,  was 
admissible  to  show  a  breach  of  the 
bond,  although  the  costs  only  re- 
mained undecided.  Quimby  y.  Melvln, 
8irN.  H.  198.  202. 

[b1  AbUe  by  tlw  award,^In  Shaw 
V.  Hatch.  6  N.  H.  X8J,  188,  the  court 
said :  '"The  meaning  of  the  terms 
'abide  by'  seems  to  nave  been  taken 
by  counsel  to  be  the  same  as  to 
acquiesce  In,  or  not  dispute.  But  this 
is  not  tbe  meaning.  To  'abide  by' 
an  award  Is  the  same  as  to  abide' 
an  award,  to  stand  to  the  determina- 
tion of  the  arbitrators  and  take  the 
consequences  of  the  award.  It  means, 
simply,  to  await  the  award  without 
revoking  the  submission.  It  can  never 
be  construed  to  mean  that  the  de- 
fendant should  not  be  at  liberty  to 
dispute  the  validity  of  any  award  that 
might  be  made.  It  is  said  by  Abbot, 
C.  J.,  In  Marsh  v.  Bulteel,  6  B.  &  Aid. 
507,  7  ECL  278,  106  Reprint  1276, 
that  the  defendant,  'by  countermand- 
ing the  authority  of  the  arbitrators, 
had  broken  the  covenant  "to  abide  by" 
the  award.'  Such  being  the  meaning 
of  the  condition.  In  this  case,  the 
replication  most  clearly  shows  no 
breach."  In  Marshall  v.  Reed,  48 
N.  H.  86,  41,  the  court  said  :  "In  the 
case  before  us.  it  appears  to  us  that 
tbe  proper  meuilng  of  tbe  words  as 
used  by  the  parties  in  their  Indenture 


viz.,  'to  consent  to  and  abide  by  such 
a  line  as  the  arbitrator  should  estab- 
lish for  them,'  is  the  same  in  legal 
effect  as  If  the  language  of  the  parties 
had  been  'to  abide  by,  and  perform 
the  award  of  the  arbitrator.' " 

as.  Hopt  v.  Utah,  120  U.  S.  480. 
439,  7  set  614,  30  I.,  ed.  708. 

[a]  "Abiding  plaoef  and  'ywmm- 
uent  location"  have  been  held  to  be 
equivalent  m  meaning  under  a  statute 
providing  for  the  assessment  of  prop- 
erty permanently  located  In  a  city. 
Hopkins  V.  Baker,  78  Md.  S68,  374,  28 
A  284,  22  LBA  477  ;  Philadelphia,  etc, 
R.  Co.  V.  Baltimore  City  App.  Tax 
Ct,  60  Md.  397.  See  Abode  posL 
Domicile ;  Residence. 

[b]  "AUdlag-  Older  of  oonrt.*' 
.^Taylor  v.  Hughes,  8  Me.  488,  434 
[foil  Corson  v.  ^ttlew  19  Me.  408,  4111. 

S6.  SUte  V.  Sllverto.  79  N.  J.  U 
482,  488',  7«  A  1069. 

2T.  Hopt  V.  UUh.  120  U.  8.  480, 
439,  7  set  614,  30  L.  ed.  708  (where 
Field,  J.,  In  discussing  the  mstruction, 
"but  If,  after  such  impartial  com- 
parison and  consideration  of  all  the 
evidence,  you  can  truthfully  say  that 
you  have  an  abiding  conviction  of  the 
defendant's  guilt,  such  as  you  would 
be  willing  to  act  upon  In  the  more 
weighty  and  Important  matters  relat- 
ing to  your  ami  affairs,  you  have  no 
reasonable  doubt."  said :  "The  word 
'abiding'  here  has  the  slgnlflcatlon  of 
settled  and  fixed,  a  conviction  which 
may  follow  a  careful  examination  and 
comparison  of  the  whole  evidence"). 

[a]  Zn  criminal  oases  "an  abiding 
conviction"  Implies  such  a  degree  of 
certainty  as  would  Justify  a  verdict  of 
guilty.  Griffith  v.  State,  90  Ala.  683, 
688.  8  S  812.  See  also  Battles  v. 
Tallman,  96  Ala.  403,  406,  11  S  247. 
Compare  Williams  v.  State,  73  Miss. 
820,  823.  19  a  826  (where  It  '  was 
held  that  it  was  error  to  Instruct  that 
an  "abiding  conviction  of  the  guUt," 
of  defendant,  or  full  satisfaction  of 
his  guilt.  Is  the  equivalent  of  belief 
beyond  a  reasonable  doubt).  A  defini- 
tion of  the  phrase  as  "a  conviction 
which  shall  rest  with  you  all  the  days 
of  your  Uf^  however  l<mg  you  may 
live"  was  disapproved  In  State  t. 
Sllverto,  79  N.  J.  U  488.  486,  7«  A 
1069. 

[hi  In  dvU  oases,  however,  U  has 
been  held  that  an  Instruction  that  the 
Jury  must  have  an  abiding  conviction 
Implies  such  a  degree  of  certainty 
as  would  Justify  a  verdict  of  guilty 
in  a  criminal  case,  and  Is  therefore 
erroneous  in  a  dvll  one.  Battles  v. 
l^llman,  98  Ala.  408.  11  S  247. 

38.  Abiding  oonviotloni 
Instructions  as  to  see  Criminal  Law 

[;2  Cyo  8261. 
Bee  also  Abiding  Faltb:  Reasonable 
Doubt   (18  Cyc  622]. 

39.  Patswald  V.  U.  S.,  7  OM.  18S, 
236,  54  P  458.  In  this  case  the  court 
said :  "It  Is  certainly  true  that,  before 
a  Jury  can  convict  a  person  charged 
with  a  crime,  they  must  have  an  abid- 
ing faith  of  the  truth  of  the  charge 
ot  his  guilt  But  what  degree  of 
faith?  How  strong  must  that  faith 
be,  before  It  crosses  the  line  which 
separates  the  realm  of  doubt  from 
that  of  moral  Certainty?  Of  this,  the 
court,  when  It  attempted  to  explain 
or  define  these  words,  should  have 
advised  the  Jury.  The  Instruction 
given  by  the  trial  couri  In  this  case 
has  been  given  and  approved  in  other 
states  with  the  words,  'amounting  to  a 
moral  certainty'  Immediately  follow- 
ing the  words,  'abiding  faith.'  But 
nowhere  In  any  of  the  books  have  we 
been  able  to  find  the  instruction  as 
given  utproved  by  any  court." 

80.  See  AbldliMr  Conviction  ante; 
Reasonable  Doubt  [U^Cyc  628]. 
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ABILITY.  In,  its  broadest  eense,  the  state  or  con- 
dition of  being  able,  power  or  capacity  to  do  an  act 
in  any  relation,  or  competence  in  any  occupation  or 
field  of  action,  from  the  possession  of  capacity,  skill, 
means,  or  other  qnalification  but  as  used  in  statutes 
relating  to  abandonment  of  wife,"  or  divorce,"  and 
in  Lord  Tenterden's  Act,**  it  has  come  to  mean  rather 
''pecuniary  ability."    (Cross  references.") 

AB  DTO  ONVENXENTL** 

ABXNBE.   From  thence;  thenceforth." 

ABINTESTATO.   In  Spanish  law,  intestate.*^  ^ 


ABJUBE.   To  renounce,  or  abandon,  by,  or  upon 

oath." 

ABLE.  Fit;  proper;*"  having  sufficient  power, 
strength,  force,  skiU,  nfeans,  or  resources  of  any 
kind  to  accomplish  thc^  object.^ 

ABLE-BODIED.  A  term  that  does  not  imply  an 
absolute  &eedom  Sxom  all  physical  ailments,  but  im- 
ports an  absence  of  those  palpable  and  physical 
defects  which  evidently  incapacitate  a  person  for 
performing  the  ordinary  duties  of  a  soldier.**^ 

ABODE,  One's  fixed  p^ce  of  residence  for  the 
time  being;"  the  place  where  a  person  dwells." 


31.    Century  D. ;  1  Cyc  166. 

[a]    "ADUity  to  oominlt  a  MttcrT" 

means  that  the  person  making  the 
assault  must  be  In  such  a  position 
that,  tC  not  prevented,  he  may  Inflict 
a  battery  upon  the  person  assaulted,- 
and  that  he  must  be  within  such  dis- 
tance of  the  person  assailed  as  to 
make  It  within  his  power  to  comniU 
the  battery  by  the  use  at  the  means 
with  which  he  attempts  It.  Farrar  v. 
State,  2S  Tex.  A.  260,  ZS4,  16  SW  719. 
See  to  the  same  efFect  JamlEan  v- 
State,  «  Tex,  A.  465,  467. 

{b]  "AUUty  to  Wp"  in  the  On- 
tario statute  provldlni:  tor  committal 
upon  default  where  the  judge  is  sat- 
iBfled  that  the  debtor  had  the  means 
and  ability  to  pay  the  installments 
ordered,  covers  the  case  of  a  dis- 
honest debtor  who  Incurs  liabilities, 
has  the  means  by  working  to  pay,  and 
contumaciously  refuses  to  do  anything 
in  order  to  discharge  the  debt.  Kay 
V.  Storry.  8  Ont.  L.  46,  48.  See  also 
36  Cyc  512  text  and  notes  46,  47. 

Sa.  State  V.  Witham,  70  Wis.  478, 
475,    36    NW  934. 

[a]  In  til*  oaM  of  a  manriea 
woman  the  question  of  ability  ts  not 
confined  to  her  own  pecuniary  ability, 
but  embraces  that  of  her  husband 
whenever  he  Is  liable  for  the  support 
rendered  her.  And  the  fact  that  she 
on-ns  a  note  as  her  separate  property 
does  not  constitute  the  "sumcient 
ability"  of  the  statute,  for  she  cannot 
be  sued,  and  so  the  note  cannot  be 
mtfde  available  to  the  town  rendering 
the  support  Danville  v.  Sheffield,  60 
Vt.  243.  246. 

33.  Washburn  v.  Washburn,  9  Cal. 

34.  Lyde  V.  Barnard,  1  M.  ft  W.  101. 
108  (holding  that  the  word  "ability" 
in  Lord  Tenterden's  Act,  9  Geo.  IV  c 
14,  relating  to  actions  brouffht  to 
charge  a  person  by  reason  of  a  rep- 
resentation made  as  to  the  ability  of 
another,  means  pecuniary  ability). 

35.  See  Best  of  Ability;  Pecuniary 
Ability :  Present  Ability ;  Sufficient 
Ability.  ^ 

36.  A  Latin  phrase  meaning  "From 
Inconvenience,  unsuitable,  and  applied 
to  arguments  against  an  act  or  con- 
struction because  of  the  resulting 
hardship."  Park  v.  Candler,  114  Ga. 
466,  603.  40  8E  628  (where  In  a 
dissenting  opinion  It  ts  said ;  "The 
argument  ab  Inconvenlenti,  as  a  gen- 
eral rule,  should  have  little  weight  In 
interpreting  the  provisions  of  a  con- 
stitution"). To  same  efTect  Butler  v. 
Andrus,  35  Mont.  576.  90  P  786. 

87.  Adams  QIobb.  See  also  Bridges 
V.  Bedlngfleld.  2  Mod.  27,  S6  Reprint 
921. 

37M*   Escriche     Dlccionario.  See 
Descent  and  Distribution  [14  Cyc  1]. 
38.    Burrlll  L.  D. 

ra]  AMm  the  atata^In  Mead  v. 
Hughes.  1%  AU.  141,  148,  SO  AmD 
123,  the  court  said:  "The  decision  of 
this  court  in  Arthur  v.  Broadnax,  3 
Ala.  557,  87  AmD  707,  affirms  that  if 
the  husband  has  abjured  the  state, 
and  remains  abroad,  the  wife  mean- 
while trading  as  a  feme  sole,  could 
recover  on  a  note  which  was  given 
to  her  as  such.  We  must  consider 
the  term  abjure,  as  there  used,  as 
Implying  a  total  abandonment  of  the 
state ;  a  departure  from  the  state  with- 


out the  intention  of  returning,  and  not 
a  renunciation  of  one's  country,  upon 
an  oath  of  perpetual  banishment,  aa 
the  term  originally  Implied." 

[b]  "Abjuration  «f  th«  XMUan" 
was  the  taking  an  oath  to  depart  from 
the  kingdom,  and  never  return,  unle^ 
by  permission ;  a  species  of  sworn,  or 
self-banlsbmeat  formerly  allowed  to 
offenders  who  confessed  their  crimes, 
after  fleeing  to  a  sanctuary,  as  the 
means  of  saving  their  lives.  Burrill 
It.  D.  This  privilege  was  abolished 
by  21  Jac.  I  c  28.  Jacob  L.  D. ; 
Mead  V.  Hughes,  16  Ala.  141.  50  AmD 
128 ;  Av6ry  v.  Everett.  110  N.  T.  817, 
327,  18  NE  148,  6  AmSR  868,  1  LRA 
264.    See  also  7  Cyc  154  note  52. 

[c]  Abjuration  of  alleglano*. — A 
declaration  under  oath,  before  a  com* 
petent  authority,  that  the  party  mak- 
ing the  oath  renounces  and  abjures 
all  the  allegiance  -  and  fidelity  which 
he  owes  to  a  particular  sovereign. 
Burrill  L.  D.  See  2  Cyc  113  text  and 
note  29. 

39.  Burrill  L.  D.  (giving  as  an 
example,  from  T.  B.  11  Hen.  VI  18, 
the  expression  ables  e'e  vend' — fit  to 
he  sold). 

40.  Webster  New  Int.  D. 

[a]  The  word  able  as  nsea  In  a 
broker's  contract  fn  respect  to  a  pur- 
chaser "ready,  able,  and  willing  to 
buy,*'  the  word  means  financially  able. 
Shaw  V.  Chiles.  9  Ga.  A.  460,  462,  71 
SE  746. 

tb]  "If  able."— (1)  A  statute  pro- 
viding that  nurses  and  necessaries  to 
an  Infected  person  be  furnished  at  his 
charge  "if  able,"  otherwise  that  of  the 
town  to  which  he  belongs,  means  on 
his  ability  to  pay  the  expenses,  al- 
though they  may  be  a  large  portion 
of  his  means.    Hampden  v.  NewburKh, 

67  Me.  870,  871.  (2)  In  construing 
the  same  statute  It  has  been 
held  that  the  phrase  relates  to  the 
pecuniary  ability  of  the  person  at  the 
time  the  expenses  were  Incurred. 
Greenville  v.  Beauto,  99  Me.  214.  218. 

68  A  1020.  fS)  This  statute  does  not, 
however,  make  the  sick  person  charge- 
able for  such  portions  of  the  expenses 
as  he  was  able  to  pay,  if  not  able 
to  pay  the  whole  amount,  Orono  v. 
Peavey,  66  Me.  60,  01.  In  a  later 
case  the  same  rule  was  held  to  apply 
to  a  statute  allowing  a  town  to  re* 
cover  from  an  insane  person.  If  able, 
the  expenses  of  his  support.  C«pe 
Elfssabeth  v.  Lombard.  72  Me.  492.  493. 

[c]  "Wlisn  able."— (1)  A  promise 
to  pav  a  debt  "when  able"  must  be 
construed  as  relating  to  financial  abil- 
ity. Richardson  v.  Brlcker.  1  Colo. 
58,  60.  1  P  433.  49  AmR  244.  (2) 
Such  expression  la  to  be  reasonably 
interpreted.  On  the  one  hand,  "it 
does  not  Imply  ability  to  pay  without 
embbrassment,  or  even  without  crip- 
pling the  debtor's  resources  or  busi- 
ness, while  on  the  other  hand  ability 
to  pay  cannot  be  fairly  Implied  while 
the  debtor,  although  he  may  be  in 
possession  of  property  sufficient  to  pay 
the  particular  debt.  Is  plainly  Insol- 
vent, or  when  payment.  If  enforced, 
would  strip  him  of  his  means  of  sup- 
port." Tebo  V.  Robinson,  100  N.  Y. 
27,  29.  2  NE  383.  (3)  In  Work  v. 
Beach,  12  NYS  12,  17,  It  was  held 
that  such  a  promise  meant  that  de- 
fendant  should  be  required  to 


only  when  his  circumstances  were 
changed  for  the  better  either  by  an 
accession  of  fortune  or  a  decrease  of 
obligation. 

41.  Darilngv.Bowen,10Vtl48.162. 
[a}    AlilUtj  to  petform  lalior  not 

oritaion.^n  Marlborough  v.  Slsaon, 
26  Conn.  67,  59,  It  was  tiield  that,  in 
determining  whether  one  was  healthy 
and.  able-bodied  within  the  Intent  of 
the  statute,  the  test  is  not  his  ability 
or  inability  during  the  time  to  per- 
form ordinary  labor  and  thereby  to 
support  himself  and  family,  but  that 
a  person  is  to  be  deemed  not  to  have 
been  able-bodied  and  healthy  who  dur- 
ing the  year  received  an  injury  which 
afteru>ard  resulted  in  permanent  dis- 
ability, although  not  incapacitating  him 
during  the  year  for  ordinary  labor. 

[b]  Within  contemplation  oX  poor 
laws  see  Marlborough  v.  Sisson,  2e 
Conn  67  ;  Stark sboro  v.  Hlnesburgh,  IS 
Vt.  200. 

[c]  Within  oontemplatlon  of  tax 

laws  see  Sherrick  v.  Houston.  29  111. 
A.  881 ;  Macomb  v.  Twaddle,  4  III.  A. 
254.  ^ 

42.  vanderpoel  v.  O'Hanlon,  63  Iowa 
246.  249,  6  NW  119.  86  AmR  216. 

ra]  A  permanent  abode  is  neces- 
sary to  constitute  a  residence  within 
the  meaning  of  that  word  In  the  elec- 
tion laws.  Dorsey  v.  Britain,  177 
III.  260,  264,  62  NB  303,  69  AmSR 
228.    42  LRA  809. 

43.  Anderson  L.  D.  [Quot  Dorsey 
v.  Brigham,  177  111.  250,  264,  52  KB 
303,  69  AmSR  228,  42  LRA  809]. 

[a]  Personal  resUtenoe  «Bsaatl»l. 
—How  a  place  could  be  made  a  place 
of  abode  without  nersonal  residence  it 
Is  difficult  to  imagine.  Per  Kennedy, 
J,,  in  Pfoutz  V.  Steel,  2  Watts  (Pa.) 
409,  412.  See  also  Dorsey  v.  Brigham, 
177  III.  250,  264.  62  NE  308,  69  AmSR 
228,  42  LRA  809  ;  Reg.  v.  Hammond, 
17  Q,  B.  772,  781,  79  ECL  772,  117 
Reprint  1477  (holding  that  a  place  of 
business  Is  not  one's  abode  tmlese  ono 
resides  there).  In  Hinkle  v.  Lovelace, 
204,  Mo.  208.  219,  102  8W  lOlB,  11 
AnnCas  794  [cit  Harness  v.  Cravens, 
126  Mo.  283,  247,  28  SW  971 :  Parker 
v.  Burton,  172  Mo.  86.  91,  72  SW  6<3], 
the  court  said :  "The  two  cases  last 
cited  show  that  the  word  "abode'  as 
used  In  said  section  18  means  and  Is 
used  In  the  same  sense  as  the  word 
'residence'  is  used." 

rb]  Compared  with  otbez  terms— 
"The  terms  'residence.'  'abode,'  'domi- 
cile.' and  kindred  terms,  differ  some- 
what In  meaning,  but  when  used  in 
statutes  siiTiilar  to  the  one  In  force 
in  this  State  providing  for  aji  Inheri- 
tance tax,  have  frequently  been  held 
to  be  Bvnonymous,"  Per  Hand,  C, 
J..  In  Peo.  V.  Moir.  207  111.  180,  188, 
69  NE  905.  99  AmSR  205.  But  see 
Dorsey  v.  Brigham,  177  lU.  250.  264. 
52  NE  303,  69  AmSR  228.  42  LRA 
809  (where  It  was  said  that  these 
words  "may,  in  some  cases,  have  the 
same  meaning,  but  frequently  they 
have  other  and  inconsistent  meanings 
and  import  entirely  different  Ideas"). 

[c1  *Voet  notoxlons  place  of 
abode"  see  Water  Lot  Co.  v.  Bruns- 
wick Bank,  80  Ga.  686,  686. 

[d]  "The  last  and  nanal  place  of 
abode  of  a  person  Is  necessarily  his 
present  usual  place  of  abode."  Healer 
r.  Butler,  68  9.  18.  87  NW  881 
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(Cross  refereneea.^) 
ABOOADO.   In  Spanish    law  advocate,  attor- 


ney, 


ABOLISH.  To  annal,  to  make  void,  to  put  an  end 
to,  to  destroy;"  to  do  away  with,  to  demolish, 
destroy  or  annihilate.'"   (Cross  references.") 

ABOLITXON.  A  destroying  or  effacing.  It  also 
means  leave  given  to  a  criminal  accuser  to  desist 
from  further  prosecution."   (Cross  references.^) 
ABOmNATIOn.   Aiwthing  wicked.'^ 
ABONO.   In  Spanish  law  security,  guaranty,  jus- 
tification.*' ^ 

ABOBDAGE.   CoUision  betweoi  vessels."  (Cross 

references.") 

ABOBDAJE.  In  the  civil  law"  the  collision  of 
water  craft."   The  owner  of  a  vessel  which  collides 


with  another  through  the  fault,  negligence,  or  inex- 
perience of  the  folmer's  captain,  master,  or  other 
member  of  the  complement  is  required,  after  an 
expert  appraisal  of  the  loss  and  damage,  to,  make 
indemnity  for  the  same.""  But  sueh  liability  does 
not  extend  to  a  mere  ehaxterer  of  the  vessel  with 
no  direct  control  of  its  officers."  If  both  vessels 
are  at  fault  each  is  liable  for  its  own  damages  and 
both  are  ^intW  responsible  for  loss  of,  and  damage 
to,  cargo!"  The  same  doctrine  aj^lies  where  the 
responsibility  for  the  collision  cannot  be  fixed."  The 
indemnifying  owner  has  a  cause  of  action  against 
the  person  actually  responuble,  who  may  also  be 
criminally  liable."  If  the  collision  occur  through 
accident  or  vis  major  each  vessel  and  cargo  is  liable 
for  its  own  damage."   If  the  collision  is  forced  by 


[e]  Vot  B*0*M&rllT  BlMplllff 
plM*. — In  HoBlope  v.  Thome,  1  M. 
is.  lOS.  104,  105  Reprint  39  [quot 
BlockweU  V.  EAtgland.  8  B.  ft  B.  641, 
S49.  92  GCL  641,  120  Beprint  202] 
Lord  Bllecborough  said :  "The  words 
*plice  oC  abode'  did  not  necessarily 
mean  the  place  where  the  deponent 
sleeps:  that  the  object  of  the  rule  of 
Court  was  to  ascertain  the  place  where 
the  deponent  was  most  usually  to  be 
found,  which  In  the  present  case  was 
the  office  at  which  he  was  employed 
•luring  the  greater  part  of  the  day, 
and  not  the  place  whither  he  retired 
merely  for  the  purposes  of  rest."  See 
Also  Ablett  V.  Basham,  6  E.  &  B.  1019, 
1023.  8S  ECL  1019.  119  Reprint  760. 

[f]  "Aetaal  plao*  <a  aboo*"  see 
Bldboame  v.  Oreieiifleld,  7  C.  B.  N.  S. 
I,  17.  97  ECL  1. 

{s\  *'At  Us  liooM  or  vntal  tfUM 
of  r—ldanoa."— In  State  v.  Tolaod,  S< 
S.  C.  £16.  619,  15  SE  699,  the  COUrt 
said:  "The  8rd  ground  of  appeal  Is 
based  upon  the  fact,  that  the  sheriff 
in  making  his  returns  of  service  under 
schedule  2.  states  that  the  service  of 
the  summons  upon  each  of  the  per- 
sons therein  named  was  made  by 
leaving  the  same  'at  his  house  or 
tuual  place  oC  residence,'  Instead  of 
'at  blfl  place  of  abode.'  These  ex- 
pressions are  so  manifestly  substan- 
Ually  the  same,  that  it  would  be  the 
eitreme  of  technicality  to  hold  that 
one  could  not  be  rabstltuted  for  the 
other.  This  ground  must,  therefore, 
be  overruled." 

M.  Abode: 
Of  corporation   see  Corpontlona  [19 

Cyc  1203  et  seq]. 
Service  of  process  at  see  Process  [32 

Cyc  462]. 
See  also  Domicile  [14  Cyc  831]  ;  Besl- 

dence   [34  Cyc  1647]. 

44H<  Eserlche  Dlcclonarlo.  See  At- 
torney and  Client  [4  Cyc  889]. 

4S.  Latham  D.  {quot  Baldwin  v. 
Kingstooe,  18  Ont  A.  63,  112]. 

[a]  "BniMl"  ■yBOBynoM  see  St 
Louis  V.  Kellman,  286  Mo.  687.  686, 
139  SW  448. 

48.  Murray  Sng.  D.  [quot  Baldwin 
T.  Kingstone,  IS  Ont.  A.  63,  113]. 

«7.    See  Abolition  post. 

48.    Jacob  L.  D. 

[a]  OoTTMponds  to  mtrj  of  nolle 
prnsennl — In  the  latter  sense  of  the 
word  it  corresponds  to  the  entry  of  a 
nolle  prosequi.    Burrill  li.  D. 

i».    AbOUtlOB  of: 
Courts  see  Courts  (11  Cyc  7021. 
Curtesy  see  Curtesy  [12   Cyc  1021]. 
Distinction  between  actions  at  law  and 

suits  in  equity  see  Actions  [1  Cyc 

786]. 

Power  see  Dower  [14  Cyc  888]. 
Estates  liy  entirety  see  Husband  and 

Wife  [21  Cyc  1196,  1197]. 
Estates  Ull  see  Estates  [16  Cyc  610]. 
Fellow  servant  doctrine  see  Master 

and  Servant  [28  Cyc  1283,  13061. 
Forms  of  actlona  see  Actions  [1  Cyc 

78K1. 

Grade  crossings  aee  Railroads  [88  Cyc 

Zn.  2901. 

IniprlF-onment  for  debt  Me  Arreot  [3 
'lyc  899]. 
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Insurance  benefits  see  Mutual  Benefit 

Insurance   [29  Cyc  83]. 
Joint  tenancies  see  Joint  Tenancy  [23 

Cyc  486]. 
Lottery  see  Lotteries   {26   Cyc  1642, 

1643]. 

Municipality   see   Municipal  Corpora- 
tions [28  Cyc  260,  251]. 
Office : 

Generally  see  OfUcers  [29  Cyc  1368]. 

Clerk  of  court  see  Clerks  of  Courts 
[7  Cyc  196]. 

Constable  see  Sheriffs  and  Con- 
stables [36  Cyc  1616]. 

Coroner  see  Coroners  [9  Cyc  980]. 

County  office  see  Counties  [11  Cyc 
416]. 

County  school  office  see  Schools  and 
School  Districts  [36  Cyc  866]. 

Judge  see  Judges  [23  Cyc  607]. 

Justice  of  the  peace  see  Justices  of 
the  Peace  [24  Cyc  408], 

Municipal  officer  see  Municipal  Cor- 
porations [28  Cyc  4011. 

Register  of  deeds  see  Registers  of 
Deeds  [84  Cyc  1017,  1018]. 
Peonage  see  Peonage  [80  Cyc  1384] ; 

Slaves  [86  Cyc  492]. 
PerpetuttieB  see  FerpetultleB  [SO  Cyc 

14641. 

Rule  in  Shelley's  Case  see  Trusts  [89 

Cyc  2301 ;  Wills  [40  Cyc  1602]. 
School  district  see  Schools  and  School 

Districts    [S5    Cyc  857]. 
Slavery  see  Slaves  [36  Cyc  487.  491]. 
Town  or  township  see  Towns  [28  Cyc 

604]. 

Writ  as  affecting  liability  of  sheriff 
for  failure  to  make  return  see 
Sheriffs  and  Constables  [85  Cyc 
1725]. 

See  also  Annulment ;  Repeal. 

so.  Webster  D.  [quot  Peo.  v.  IsaacB, 
1  N.  T.  Cr.  148,  163,  where  it  was  held 
that  an  article  charging  that  at  a  cer- 
tain time  and  place  a  person  met  an- 
other's wife  and  committed  "an 
abomhiatlon  in  the  sight  of  the  Lord" 
was  not  per  se  libelous]. 

BOH-    £!scriche  Dlcclonarto. 

[ai  Abono  da  ^e'stlgos  is  a  pro- 
ceedinir  by  which  the  testimony  of 
witnesses  who  have  been  examined 
without  notice  to  the  adverse  party 
but  who  have  subsequently  died  or 
left  the  Jurisdiction  may,  upon"  mo- 
tion and  showing,  be  ratlned  and 
rendered  competent  by  pi'oduclnp  other 
witnesses  who  depose  to  the  credibility 
of  the  absent  ones.  Escriche  Dlc- 
clonario  and  Supl.  See  also  Royal 
Decrees,  Oct.  9,  1863,  and  Nov.  2,  1879. 

51.    Rapalje  &  L  L.  D.  " 

83.    S«e  Collision  [7  Cyc  299]. 

63.    fYance. — Dalioz  Repertoire. 

Spain. — Ewrlche  Dlcdonarlo  Supl. 

54L    See  CollMons  [7  Cyc  2991. 

55.  Spain. — Bpcrlche  Dlcdonarlo 
(Original  and  Suplemento) ;  Com- 
merce Code  art  826. 

Argentina. — Commerce  Code  art 
1261. 

Chill — Commerce  Code  art  1180. 
Quat^ala. — Commerce    Code  art 
1003. 

Philippine. — Commerce  Code  art  826  : 
Tuentc  Sheng  Bxchange.  etc.,  Co.  v. 
lUrnitla,  12  Philippine  747. 

56.  "The  contract  simply  granted 
1  G.  Urrutla  A  Co.  the  lease  of  the  Cebu 


for  the  voyages  expressed  in  the  sixth 
clause,  namely,  from  Manila  to  cer- 
tain ports,  'and  they  could  not  arrange 
for  the  veseel  to  make  voyages  to 
other  ports  not  mentioned,  without  the 
express  authority  of  Messrs.  Smith, 
Bell  ft  Co.'  Their  possession  was, 
therefore,  the  uncertain  title  of  lesfe, 
not  a  possession  representing  the  tru^ 
and  real  possession  of  the  owner.  8uci| 
as  is  that  of  the  agent,  who  is  fully 
subrogated  to  the  place  of  the  owner 
in  regard  to  the  dominion,  possession, 
free  adm'nlstratlon,  and  navigation  of 
the  vessel.  .  .  .  The  responsibility 
involved  In  the  present  action  is  that 
derived  from  the  management  of  the 
vessel,  which  was  defective  on  account 
of  lack  of  skill,  negligence,  or  fault, 
either  of  the  captain  or  of  the  crew* 
for  which  the  captain  is  responsible 
to  the  agent,  who  in  bis  turn  Is  re- 
sponsible to  the  third  iiarty  prejudiced 
or  damaged  (Art  618,  Code  of  Com- 
merce). The  rule  of  law  laid  down 
by  the  lower  court  Is  the  same  Inter- 
national rule  adopted  by  the  Congress 
of  Antwerp,  and  it  is  a  logical  corol- 
lary of  the  precise  provisions  of  the 
Code  of  Commerce  now  In  force. 
Therefore,  we  affirm  the  Judgment  ap- 
pealed from,  with  the  coats  of  this 
mstance  against  the  appellant  com- 

gany."  Per  Arellano,  C  J.,  In  Tueng 
heng  Exchange,  etc.,  Co.  v.  UrrUtla, 
12  Philippine  747.  762. 
57.  SiMiin. — Commerce  Code  art  827. 
Argentina. — Commerce  Code  art 
1262. 

Guatemala. — Commerce  Code  art 
1004. 

Philippine. — Commerce  Code  art  827. 
In  Rakes  v.  Atlantic,  etc.,  Co.,  7  Philip- 
pine. 359,  373,  Tracey,  J.,  for  the 
majority,  says :  "This  provision  re- 
stricted to  a  single  class  of  maritime 
accidents,  falls  far  short  of  a  recogni- 
tion of  the  principle  of  contributory 
negligence  as  understood  in  American 
law,  with  which.  Indeed,  it  has  little 
In  common.  This  Is  plain  from  other 
articles  of  the  same  code ;  for  In- 
Blance,  article  829,  referring  to  articles 
826,  827,  and  828." 

68.   Spain. — Commerce  Code  art  828. 

Argentina. — Commerce  Code  art 
1263. 

Guatemala. — Commerce  Code  art 
1006. 

Philippine. — Commerce  Code  art  828. 

59.  Spain. — Commerce  Code  art  829. 
Cf.  art  831.  "If  the  vessels  colliding 
should  have  pilots  on  txrard  discharg- 
ing their  duties  at  the  time  of  the 
collision,  their  presence  shall  not 
exempt  the  captain  from  the  liabilities 
they  incur ;  but  the  latter  shall  have 
the  right  to  be  Indemnified  by  the 

fdlots  wiUiout  prejudice  to  the  criminal 
lability  the  latter  may  Incur."  Id.  art 
834.  See  Royal  Order.  March  11,  1887 
(regulatbig  pilotage  service). 

Argentina. — Commerce  Code  art 
1264. 

Guatemala. — Commerce  Code  art 
1006. 

Philippine. — Commerce  Code  art  829  ; 
Rakes  v.  Atlantic,  etc  Ca,  7  Philip- 
pine 359,  373. 

60.  Spain. — Commerce  Code  artl83o. 
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a  third  vessel,  its  owner  is  liable  for  the  indemnity.*^ 
A  vessel  is  considered  lost  when;  immediately  after 
the  collision,  it  sinks  or  is  obliged  to  make  port  for 
repairs  and  is  thereupon  lost  or  stranded."'  A  con- 
dition precedent  to  the  action  for  indemnity  is  the 
presentation  to  competent  authority  within  twenty- 
lonr  hoars  after  the  injury  of  a  sworn  statement  of 
the  same.''  The  reason  for  this  requirement  is  the 
desire  to  discourage  fietitions  claims,'*  and  it  is 


none  the  less  applicable  because  the  injured  vessel 
happens  to  be  operated  by  the  government.'"  But 
parties  not  on  boud  or  incapacitated  are  not  sub- 
ject to  the  requirement.**  The  owner's  liability  is 
limited  to  the  value  of  the  vessel  with  all  her  equip- 
ment and  freight  money  earned  during  the  voyage 
and  when  this  fails  to  eover  all  the  liabilities  pref- 
erence is  given  to  elaims  for  death  or  injury  of 
persons." 


"If,  by  reason  of  a  storm  or  other 
force  majeure,  a  vessel  which  Is  prop- 
erly anchored  and  moored  should  col- 
lide with  those  In  her  immediate 
vicinity,  causing  them  damage,  the 
damage  occasioned  shall  be  looked 
upon  as  particular  average  to  the 
vessel  run  Into."    Id,  art  832. 

Argentina. — Commerce  Code  art 
12«5. 

Ouatemala, — Commerce  Code  art 
1007. 

PhlUpplne. — Commerce  Code  art  830. 
61.  Spain. — Commerce  Code  art  831. 
Ouatemala. — Commerce    Code  art 
1008. 

Philippine. — Commerce  Code  art  831. 
68.   Spain. — Commerea  Code  art  888. 
Argentina. — Commerce     Code  art 
1868. 

Guatemala. — Commerce  Code  art 
1009. 

Philippine. — Commerce  Code  art  838. 

63.  Spain. — Commerce  Code  art  836  ; 
Sentence  Supr.  Trib.  Oct  IS,  1890,  68 
Jur.  Civ.  277.  Compare  Commerce 
Coda  art  SS9. 

Argentina. — Commerce  Code  art 
1872.  ^ 

Ouatemala. — Commerce  Code  art 
1191. 

Philippine, — Commerce  Code  art  836  ; 
IT.  S.  V.  Smith.  6  Philippine  8E  (the 
court  saying  that  tbla  "Is  a  prerecmlslte 
to  the  bringing  of  an  actlim"). 

64.  Sentence  Supr.  Trib.  Oct.  IS, 
1890.  «8  Jur.  av.  S77  (holdlns  also 


that  the  requirement  must  be  reason-   S.  468,  496,  6  SCt  llEO,  SO  L.  ed.  134, 


ably  construed). 

65.  '  The  plaintiff  claimed  that  this 
provision  of  the  Commercial  Code  did 
not  apply  to  It.  We  are  all  of  the 
opinion  that  the  quoted  provision  of 
the  Commercial  Code  applies  to  all 
persons  engaged  in  tramc  upon  the 
waters  of  the  Philippine  Archipelago ; 
that  the  defendant  has  as  much  right 
to  Insist  upon  compliance  with  this 
provision  of  the  code  where  the  dam- 
ages were  done  to  a  boat  operated  by 
the  Government  aa  If  such  boat  had 
been  operated  by  a  private  individual 
or  company."  U.  S.  v.  Smith,  5  Philip- 
pine 86,  86. 

66.  Spain. — Commerce  Code  art  836. 
Argentina. — Commerce     Code  art 

1268. 

Philippine. — Commerce  Code  art  836. 

67.  France. — "On  a  question  like 
the  present  we  naturally  turn  to  the 
French  writers,  who  are  distinguished 
for  their  great  learning  and  acumen 
on  maritime  subjects.  The  principal 
text  law  on  which  th^  rely,  prior 
to  the  Code  of  Commerce  adopted  in 
the  present  century,  is  the  Ordonnance 
de  la  Marine  of  1681.  By  this  ordi- 
nance It  Is  declared  that  the  owners 
of  ships  shall  be  responsible  for  the 
acts  of  the  master :  but  they  fehall  be 
discharged  therefrom  by  abandoning 
their  vessel  and  the  freight.  The 
Code  of  Commerce^  art  216,  has  sub- 
stantially the  same  provision."  Place 
V.  Norwich,  eta,  Transp.  Co..  118  U. 


144. 

Holland. — Orotlus  De  Jure  Belli  ac 
Pacls  lib  II  c  II  i  IS :  Marsden  CoU. 
<3d  ed)  163. 

Spain. — Consolato  del  Mare  cc  S4 
(141),  186,  227  (194),  239  ;  Ordon- 
nance, Pedro  III  of  Aragon  ( The 
Kebecca,  20  F.  Cas.  No.  11,619,  1  Ware 
187 ;  Commerce  Code  art  837.  "This 
section  Is  a  necessary  consequence  of 
the  right  to  abandon  the  vessel  given 
to  the  shipowner  In  article  S87  of  the 
code,  and  it  is  one  of  the  many  su- 

E:rfluitleB  contained  In  the  code." 
enlto  Lecclones  362.  "This  repeals 
the  civil  law  to  such  an  extent  that, 
in  certain  cases,  where  the  mortgaged 

firoperty  is  lost  no  personal  action 
led  against  the  owner  or  agent  of 
the  vessel.  For  instance,  where  the 
vessel  is  lost  the  sailors  and  mem- 
bers of  the  crew  can  not  recover  their 
wages;  in  cose  of  colllston.  the  lia- 
bility of  the  agent  Is  limited  as  afore- 
said, and  in  case  of  shipwreck,  those 
who  loan  their  money  on  the  vwsel 
and  cargo  lose  all  tnelr  rights  and 
can  not  claim  reimbursement  under 
the  law."    Modariaga  68. 

Philippine. — Commerce  Code  .art  8S7; 
PhlUpplne  Shipping  Co.  Vergan.  « 
Philippine  281. 

Sweden. — Maritime  Code  of  1667; 
Emerigon  Contncts  a  la  Orone,  c  4 
9  11. 

68.  Spain. — Commerce  Code  art  8SS. 
Philippine. — Commerce  Code  art  8SS. 
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Abortion : 

Aa  evidence  of  seductlott  Be«  ffadnetlon  [35  Cyc  1317]. 
Conspiracy  to  pnKure  see  Oonmlzft^  fS  Cyc  6361. 
Death  In  consequence  as  affectfioK  Ifablllty  on  poller 

see  Ufs  XnranuM*  [H  Cyc  87S1. 
Homicide  In  attempt  to  commit  nee  SonleUe  [21  Cyc 

717  text  and  note  57.  674  text  and  note  CTI. 
Imputation  of  crime  of  see  UM  aBd  Maaflsr  [26  Cyc 


U7]. 


Abortion : — Continued 

Mailing  letter  relating  to  procuring  see  Voatefloa. 
Revocation  of  phyoiclan's  41cense  for  unlawfully  pro- 
caring  see  rbjwMmam  sM  Ba^raoaa  [30  Cyc  I696]. 
Venue  see  CMmtaal  Aaw  [12  Cyc  231.  240  note  29]. 
Civil  respouBlbititr  for  malpractice  see  y*rt1fflans  and 


L  DEFINITIONS  AND  DIBTINOHONS 


[f  1]  Abortiozi  is  defined  to  be  the  delivery  or 
expul8i(m  of  the  huinab  ftetns  prematurely,  or  before 
it  is  yet  capable  of  anstuning  life.^ 

IGscarriase.  While  the  word  "miscarriage" 
seems  to  have  a  distinctive  significance  in  medical 


L  Ark.— -Davis  v.  SUt^  96  Ark.  7, 
S.  130  £W  647. 

Iowa. — Abrams  T.  Foshee.  S  lowa 
m.  278.  66  AraD  77. 

M&ss.-^oni.  V.  Smith,  213  Mass. 
lit.  B6e,  100  NE  1010    [dt  Cyc], 

llo.— State  V.  Shields,  230  Mo.  91, 
102.  130  SW  296  [quot  Cyc]. 

N.  Y.— Butler  v.  Wood.  10  HowPr 
:2!,  224. 

Pa.— Mills  V.  Com.,  IS  Pa.  631.  63S. 
Ulah. — SUte  v.  Crook.  16  Utah  SlS. 
m.  61  P  1091. 
[a]   other  d«taltloaa^"The  act  of 

biingln?  forth  what  is  yet  Imperfect ; 
uid  particularly  the  delivery  or  ex- 
puli^ion  of  the  human  ftetua  prema- 
lurelr,  or  before  It  Is  yet  capable  of 
'^j'talntn?  life ;  also  the  thfnR  pre- 
mamrely  brought  forth,  or  produced 
■tf  an  untimely  process."  Abbott  L.  D. 
Imot  Ben  V.  Spauldlng,  17  Or.  180. 
H7.  !0  P  8271. 

"The  espuIaioD  of  the  foetus  at  a 
period  of  utero-Kestatlon  so  early  that 
It  has  not  acquired  the  power  ot  sus- 
tilnlnp  an  Independent  life."  Bouvler 
U  D.  [quot  State  v.  Shields,  230  Ma 
It  II,  llO  SW  S9S]. 


[hi  TeobaloaUy  apeaUaff,  abor- 
tion is  the  expulsion  of  the  ovum  or 
embryo  from  a  female  at  any  time 
between  six  weeks  and  six  months 
after  conception.  Smith  t.  State,  33 
Me.  4S,  59,  64  AmD  607  [clt  Chltty 
Med.   Jur.  4101. 

a.  State  V.  Howard,  32  Vt.  380,  402 
(where  the  term  "miscarriage"  is  said 
to  be  strictly  applied  to  the  expulsion 
of  the  embryo  during  the  first  six 
weeks  after  conception). 

[a]  As  used  In  an  Indictment  for 
pricurln?  a  miscarriage,  "miscarriage" 
does  not  necessarily  Include  the  Idea 
of  destroying  the  Ufe  of  the  fcetus 
before  delivery,  nor  exclude  a  case 
where  the  functions  of  life  are  exer- 
cised, brleflv,  after  birth.  Smith  v. 
State,  33  Me.  48.  64  AmD  607 ;  Abbott 
L.  D. 

3.  See  State  v.  Magnell.  19  Del.  307, 
308,  61  A  606 :  Florlen  v.  State.  18 
Oh.  Clr.  Ct.  696,  8  Oh.  Clr.  Dec.  171; 
Wells  V.  New  England  Mut.  L.  Ins. 
Co.,  191  Pa.  207.  ft  A  126,  71  AmSR 
763  and  note,  63  LRA  827  and  note. 
See  also  Weli^tnovel  v.  State,  4fr  Fla. 
1,  S6  S  856   (where  the  court  says 


terminology,'  and  has  been  said  to  differ  in  meaning 
from  "abortion"  as  used  in  the  criminal  taw,',  yet 
in  their  legal  as  veil  as  their  popular  sense  "mis- 
can-iage"  and  "abortion"  are  generally  held  to  be 

synonymous.*  > 

that  there  are  well  defined  differences 
between  abortion  and  miscarriage,  but 
does  not  point  out  the  differences), 

[a]  Tta  sxampl*  In  State  v, 
Belyea,  9  N.  D.  363,  83  NW  1,  It  waa 
held  that  the  terms  "miscarriage"  and 
"abortion"  are  not  Interchangeable 
terms  within  the  meaning  of  the  crim- 
inal code-  of  North  Dakota,  "mis- 
carriage" being  employed  to  denote 
the  bringing  forth  of  the  fcetus  befwa 
It  Is  '  capable  of  living,  which  is 
strictly  accurate  in  a  scientific  sense," 
See  also  Peo.  v.  Alkin,  66  Mich.  460, 
33  NW  821.  11  AmSR  512  and  note. 

4.  Colo. — Marmaduke  v,  Peo..  46 
Colo.   357.    369,    101    P"  337. 

Del. — State  v.  Fleetwood,  22  Del. 
153.  156.  65  A  772  ;  State  V.  Parm, 
21  Del.  556,  657.  60  A  977. 

Ind, — De  Pew  v.  Robinson.-  96  Ind. 
109,  111. 

Iowa. — State  v.  Crofford,  ISS  Iowa 
478,   480,    110   NW  921, 

Nebr. — Munk  v.  Frink,  75  Nebr.  172, 
173,    106  I^W  426. 

Pa. — Wells  V.  New  Elngland  Mut. 
U  Ins.  Co..  191  Fa.  207,  214,  48  A 
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[§§  1-2 


"Foeticide"  is  also  sometimes  used  as  synony- 
mous with  criminal  abortion." 

Abortion  as  crime  at  common  law.  It  seems  that 
abortion  was  an  offense  at  common  law,"  although 
it  has  been  said  that  abortion  as  a  crime  is  to  be 
found  only  in  modem  treatises  and  in  modern  stat- 
utes, no  trace  of  it  being  found  in  the  ancient  com- 


mon-law writers.' 

Imputation  of  crime.  The  terms  "abortion"  aDd 
' '  miscarriage ' '  do  not  of  themselves  import  a  crime  * 
but  such  a  signiflcance  attaches  to  'them  in  some 
states,  by  virtue  of  statutory  provisions  defining  a 
crime  under  the  name  of  "abortion"  or  the  synony- 
mous name  of  "miscarriage."* 


n.  HATUBE  AND  ELEMENTS  OF  THE  OFFENSE 


[$  2]  A.  Intent.  Defendant  'a  intent  to  c^nse  or 
produce  an  abortion  controls  and  oonstitutes  an 
essential  element  of  the  offense.  Intent  to  cause  an 
abortion  without  a  lawful  reason  is  an  essential 
ingredient  of  the  offense;*^  bnt  the  intent  alone  is 
not  sufficient ;  it  must  be  accompanied  by  some  overt 


act.^^  It  is  not  necessary  that  the  intrait  shonld 
exist  in  the  mind  of  any  other  than  l^e  person  per- 
forming the  eriminal  act.^' 

Malice,  as  a  general  rale,  is  not  made  an  dement 
of  tbe  offense,"  bnt  it  is  otherwise  under  some 
statutes." 


12«.  71  AmSR  763,  58  LRA  327; 
Mills  V.  Com..  13  Pa.  631.  633. 

Tex. — Royal  Neighbors  of  America  v. 
Bratcher,  (Civ.  A.)  151  SW  885,  886. 

Utah. — State  v.  Crook,  16  Utah  212. 
216.  61  P  1091. 

Vt.— State  V.  Jloward,  32  Vt  880. 
402. 

[  a  ]    Pramatnr*  partnritloB    Is  a 

definition  of  both  terms.  Koyal  Neigh- 
bors of  America  v.  Bratcher.  (Tex. 
Civ.  A.)  151  SW  885,  886. 

[b]  xptoonxliis'  ft  mUwanlag'* 
within  the  meaning  and  purpose  of 
.  .  .  [the  Delaware]  act,  la  the  un> 
lawful  destruction,  or  the  bringing  or 
causing  to  be  brought  forth  prema- 
turely of  the  fcetus  or  unborn  off- 
spring of  a  pregnant  woman,  at  any 
time  before  birth  according  to  the 
course  of  nature,"    State  v.  Magnell, 

19  Del.  307,  308,  61  A  606.  To  same 
^ect  State  v.  Brown,  (Del.)  86  A 
797. 

5.  See  Sullivan  v.  State,  121  Ga. 
183,  186,  48  SE  949;  Moore  v.  State. 
37  Tex.  Cr.  552,  40  SW  287. 

B.  Marmaduke  v.  Feo.,  46  Colo. 
S67,  S82,  101  P  387  (where  the  court 
Bafd :  "From  time  immemorial  abor- 
tion has  been  a  crime,  and  by  the 
judicial  law  of  Moses,  if  mischief  fol- 
lowed, the  act  was  punishable  with 
death. — Exodus,  chap.  XXI,  vs.  22, 
2S.  Under  the  common  law  and  like- 
wise our  criminal  procedure  and  prac- 
tice, 'abortion'  Is  the  technical  and 
common  name  for  a  particular  crime, 
as  much  so  as  rape  or  seduction  are 
for  others")  :  Bishop  St.  Crimes  (Sd 
ed)  1  744.  In  Mills  v.  Com.,  IS  Fa. 
631,  632  [quot  Marmaduke  v.  Peo.,  45 
Colo.  367,  361,  101  P  837 ;  Wells  v. 
New  England  Mut.  L.  Ins.  Co.,  191  Pa. 
207.  214,  43  A  126,  71  AmSR  763 
and  note,  53  LRA  327  and  note],  it 
was  said :  "It  is  a  flagrant  crime  at 
common  law,  to  attempt  to  procure  the 
miscarriage  or  abortion  of  the  woman ; 
because  it  Interferes  with  and  violates 
the  mysteries  of  nature,  in  that  pro- 
cess by  which  the  human  race  is  prop- 
agated and  continued.  It  Is  a  crime 
against  nature,  which  otwtructs  the 
fountain  of  life,  and  therefore  It  la 
punished." 

7.  State  V.  Cooper,  22  N.  J.  L.  62, 
61  AmD  248. 

8.  Ala.— Smith  V.  Oaffard,  SI  Ala. 
46. 

Iowa. — Hatfleld  v.  Gano,  15  Iowa 
177 :  Abrams  v.  Foshee,  3  Iowa  274. 
66  AmD  77  (holding  that  it  was  not 
actionable  per  se  merely  to  say  that 
a  woman  produced  an  abortion  on 
heraelf,  because  It  Is  not  criminal  un- 
der the  Iowa  law  to  cause  an  abortion 
before  the  child  is  quick). 

Me.— Smith  V.  State.  88  Me.  48,  54 
AmD  607. 

Mich. — Peo.  V.  Aikln,  66  Mich.  460, 
33  NW  821.  11  AmSR  612. 

Mo  — State  V.  Shields,  280  Mo.  91. 
130  SW  298. 

[a]  ■raming'  offauM  la  ball  hond. 
— In  Belt  V.   Spaulding,   17   Or.  180, 

20  P  827,  a  baU  bond  reciting  that  the 
principal  had  been  held  to  answer  on 
a  "charge  of  abortion"  was  declared 
Invalid  because  tt  did  not  describe  any 
crime  under  the  Oregon  statute,  which 


provides  thaH  "if  any  person  shall  ad- 
minister to  any  woman  pregnant  with 
a  child,  any  nledldne,  drug,  or  sub- 
stance whatever,  or  shall  use  or  em- 
ploy any  instrumenta  or  other,  means, 
with  Intent  thereby  to  destroy  such 
child,  unless  the  same  shall  be  neces- 
sary to  preser\'e  the  life  of  such 
mother,  such  person  shall,  tn  case  the 
death  of  such  child  or  mother  be 
thereby  produced,  be  deemed  guilty  of 
manslaughter."  Compare  State  v. 
Davis,  27  Utah  868,  76  P  867  Infra 
note  9  [a]. 

9.  DeFew  v.  Robinson.  96  Ind. 
109  (holding  that  under  a  statute 
which  makes  abortion  a  crime.  It  Is 
actionable  per  ae  to  say  of  a  physician 
that  he  Is  an  "abortionist"). 

[a]  xramliig'  oflettM  In  ball  liosd. 
—In  State  V.  Davis,  27  Utah  368,  75 
P  867,  It  was  held  that  a  recital  in 
a  ball  bond  that  defendant  was 
charged  with  "abortion"  was  aufflcient 
aa  against  an  objection  that  no  such 
crime  was  known  to  the  law  of  Utah, 
tn  .view  of  the  fact  that  while  the 
word  "miscarriage"  Is  used  in  the 
section  of  the  statute  dellning  the 
offense,  Comp.  Laws  (1907)  I  4226, 
the  chapter  containing  such  section 
is  entitled  "Abortion."  Compare  Belt 
V.  Spaulding,  17  Or.  180,  20  P  827 
supra  note  8  [a]. 

10.  Ark.— Davis  V.  State.  96  Ark. 
7.  130  SW  647. 

Cal. — Peo.  V.  Richardson,  ICl  Gal. 
663,  130  P  SO;  Peo.  v.  Josselyn,  89 
Cal.  393. 

Colo. — DouKherty  v,  Peo.,  1  Colo.  614. 

l-'el. — Stile  V.  Massey,  82  A  248 ; 
State  V.  Jones,  20  Del.  109.  63  A  858  ; 
Staio  v,  Magnell,  19  Del.  807.  61  A 
606. 

iJa.— State  T.  Alcorn,  7  Ida,  699, 
64  P  1014.  97  AmSR  262  and  note. 
in.—Clark  T.  Pea,  224  JIU  664,  79 
941. 

Iowa. — State  V.  Fitzgerald,  49  Iowa 
260.  31  AmR  148;  State  v.  Hollen- 
beck,  86  Iowa  112. 

Kan.— State  v.  Miller.  133  P  878. 

Mass, — Com*  V.  Morrison,  16  Gray 
224. 

Minn.— State  v.  Owens,  22  Minn. 
238. 

Mo.— State  v.  Shields,  230  Mo'.  91, 
180  SW  298. 

N.  J.— I'owe  v.  State,  48  N.  J.  I* 
34,  2  A  662 :  State  v.  Gedlcke,  43  N.  J. 
L.  86 :  State  v.  Drake.  30  N.  J.  L. 
422;  State  v.  Murphy,  27  N.  J.  L. 
112. 

N'.   T. — Peo.  V.  Lohman,   8  Barb. 

216. 

N.  C. — State  v.  Crews.  128  N.  C. 
581;  38  SE  293. 

N.  D. — State  v,  Belyea,  9  N.  D. 
353.  83  NW  1. 

Oh.— Wilson  V.  State,  2  Oh.  St.  319. 

Pa, — Com.  V.  Kallor,  29  Pa.  Super. 
271 :  Com.  V.  W  ,  3  Plttab.  462. 

Eng. — Rex  v.  Phillips,  8  Campb.  78  ; 
Reg.  V.  Tltley,  14  Cox  C.  C.  602;  Rex 
V.  Coe,  6  C.  ft  P.  403,  26  ECL  496; 
Reg.  V.  HUlman,  L.  A  C.  848 ;  Reg.  v. 
Isaacs,'  L.  ft  0.  220. 

Contra  U.  S.  v.  Jeftrey,  15  Philip- 
pine 391. 

la]   Oautaur  abortloa  to  iMatlar 

ana  other  suc^  violence,  where  there 


is  no  Intention  to  produce  the  result, 
is  not  a  statutory  offense.  Slattery 
V.  Peo.,  76  III.  217.  Contra  U.  S.  v. 
Jeffrey,  15  Philippine  891. 

[b]  "Tha  czimliua  Intent  oonslsts 
In  the  dsBlgn  to  cause  an  abortion, 
whether  It  shall  result  before  or  after 
the  period  of  quickening.  The  Intent 
becomes  criminal  by  reason  of  the 
unlawful  design  for  which  the  medi- 
cine Is  administered;  and  when  the 
medicine  Is  administered  with  this  un- 
lawful design,  the  act  becomes  crim- 
inal, without  the  necessity  of  any 
other  or  further  Intent."  Per  Frauen- 
thal.  J.,  In  Davis  v.  State,  96  Ark.  7. 
10.  130  SW  547. 

[c]  TlMre  mast  be  «lt]iar  knowl- 
•dg*  or  belief  on  the  part  of  the  ac- 
cused that  the  operation  was  dealgneil 
to  produce  a  miscarriage  In  order  to 
warrant  a  conviction.  Com.  v.  Nallor. 
29  Pa.  Super.,  271.  "For  example,  If 
there  exists  in  the  mind  a  fully-formed 
belief  that  pregnancy  exists,  there  may 
e\'idently  exist  as  fully  formed  an  In- 
tent to  cause  a  miscarriage.  And  it 
there  be  a  mere  suspicion  that  preg- 
nancy exists,  there  may  be  an  intent 
to  cause  a  miscarriage  If  the  suspectPd 
condition  Is  in  existence.  In  either 
case  the  intent  la  formed,  and  that 
without  actual  knowledge  of  preg- 
nancy." Per  Magle.  J„  in  Powe  v. 
State,  48  N.  J.  L.  34,  36,  2  A  663. 

11.  Davis  V.  State,  96  Ark.  7.  130 
SW  547  ;  Peo.  v.  Richardson.  161  Cal. 
662.   120  P  20 ;  Peo.  v.  Conrad.  102 


App.  Dlv.  566,  92  NTS  606  [alf  183 
N.  T.  629.  74  NB  1122];  Reg.  v. 
Isaacs,  L.  ft  C.  220. 


12.  See  cases  infra  this  note, 
[a]  ninstratlons. — (1)  Thus  In  Reg. 

V.  Hlllman,  9  Cox  C.  C.  386,  defend- 
ant was  charged  with  supplying  a 
drug  to  a  woman  with  the  Intent  of 
procuring  an  abortion  thereby,  and  it 
was  held  that  the  fact  that  the  woman 
did  not  intend  to  take  the  drug  was 
immaterial,  if  defendant  Intended  that 
it  should  be  taken.  (2)  And  In  Reg. 
v.  Titley,  14  Cox  C.  C.  602,  de- 
fendant was  convicted  of  th^  offense 
where  he  supplied  the  drugn  to  a  per- 
son who  represented  that  he  wished 
to  use  them  for  the  purpose  of  pro- 
curing an  abortion,  although  he  did 
not  Intend  to  do  s^o.  but  was  a  detec- 
tive and  made  the  Btatement  In  order 
to  entrap  defendant  Into  criminating 
himself. 

13.  Johnson  v.  Peo.,  88  Colo.  224, 
80  P  133,  108  AmSR  86  and  note; 
Dougherty  v.  Peo.,  1  Colo.  614.  In 
State  v.  Belyea.  9  N.  D.  863,  83  NW 
1.  it  Is  said  that  "malice  aforethoutthf 
Is  not  essential  to  the  offense  described 
hy  the  statute,  but  that,  on  the  con- 
trary, the  statutory  crime  may  be 
fully  consummated  without  any  crimi- 
nal purpose  and  by  one  animated  only 
by  kindly  motives.  The  offense  Is 
committed  If  the  designated  means  are 
used  on  a  pregnant  woman  with  the 
Intent  to  procure  the  miscarriage  of 
auch  woman  when  such  miscarriage 
is  not  In  fact  necessary  to  save  her 
life. 

14.  Com.  v.  Morrison,  16  Gray 
(Mass.)     224     (decided    under  the 
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3]   B..  Means  EmploTed^l.  In  Ookeral.  The 

meaos  aimed  at  by  the  statutes  are  the  onlawful 
supplying  or  administering  to,  prescribing  for,  or 
advising  or  causing  to  be  taken  by  a  pregnant 
voman,  any  drug,  poison,  substance,  or  other  thing — 
eome  statutes  say  "noxious"  thing — or  unlaw- 
fully using  or  causing  to  be  used  any  instrument 
or  other  means  whatever,  with  intent  to  eaoae  or 
procure  an  abortion." 

Efficiency  of  means.  According  to  the  weight  of 
authority  it  is  not  necessary  that  the  thing  admin- 
istered should  actually  produce  the  effect  desired,^" 
or  even  that  it  should  have  qualities  efficient  to 
produce  that  result,*'  provided  the  party  administer- 
ing it  believed  it  would  do  so  but  it  has  been  held 
otherwise.** 

[M]  2.  Drugs  and  Nozions  Snhstances — a.  In 
GenieraL  At  common  law,  and  under  some  statute^ 
making  it  an  offense  to  administer  any  noxious  drag 
or  other  thing  to  procure  abortion,  it  is  essential 
that  the  drug,  etc.,  shpuld  be  of  a  noxious  char- 
acter,** by  which  is  meant  that  it  should  possess 
humful  or  injurious  qualities.'*    It  need  not  be 

earlier  statute) ;  State      Murpfay,  tl 
N.  J.  L.  112. 

[a]  Bam  or  irlokad  uotlv*. — Pro- 
curing abortion  la  malicious  If  done 
from  any  i>a«e  or  wicked  motive.  It 
is  not  necessary  that  It  should  be  done 
«itber  out- of  a  spirit  of  wanton  cruelty 
or  wicked  revenge.  Com.  v.  Wood, 
11  Qn.y   (Mass.)  86. 

[b]  TlM  prsMBt  Ma— aohuwtfai 
statnts  omits  the  word  "malldouBly." 
See  Rev.  Laws  (1902)  c  212  i  ^6. 

16.  See  statutes  of  tile  several 
states:  and 

Colo. — Johnson  v.  Peo..  8S  Colo.  224, 
233,  80  P  ISS,  108  AmSIt  8S  and  note 
[cit  Cyc]. 

Fla.— Eggart  v.  State,  40  Fla.  627, 
35  S  144. 

Ind. — Carter  v.  State,  172  Ind.  227, 
«7  NE  1081. 

Mo. — State  v.  Shields.  220  Mo.  91. 
130  SW  298.  ^  „  ^ 

Tex. — Jackson  v.  State,  66  Tex.  Cr. 
79,  116  SW  262,  131  AmSR  792. 

16.  See  Infra  f  13.  _ 

17.  Iowa. — State  v.  Fitzgerald,  49 
Iowa  260.  81  AmR  148. 

Man. — Ctnn.  v.  Morrison,  18  Oray 
X24. 

Mliuu— State  t.   Owuis,   82  Minn. 

238. 

X.  J^-SUte  v.  Oedicke,  48  N.  J.  U 

SB. 

N.  C. — State  T.  Crews.  128  K.  C 
681.  88   SE  283.  _  . 

Pa.— Com.  V.  W  .  8  Plttsb.  482. 

8.  C. — State  v.  Morrow,  40  8.  C. 
321.  18  SE  863. 

Eng.— Bex  V.  Coe,  8  C.  *  P.  408, 
25  ECL  496. 

[a]  Attsmpt. — If  a  woman,  believ- 
ing that  she  Is  taking  a  noxious  thing, 
does,  with  Intent  to  procure  abortion, 
take  a  thing  that  Is  in  fact  harmlesB, 
fhe  Is  guilty  of  an  attempt  to  procure 
abortion.  Reg.  v.  Brown,  68  J.  P. 
790. 

18.  Rex  V.  Phillips,  8  Campb.  73 
f  holding  that  without  such  belief 
there  could  be  no  Intent  to  produce 
a  miscarriage,  without  which  Intent 
the  offense  would  not  be  complete). 

19.  See  cases  Infra  this  not& 
[a]    UnOar  th*  T«xa»  statnts  (I) 

the  means  actually  used  must  be  calcu- 
lated to  produce  an  abortion.  Other- 
wise the  accused  Is  not  guilty,  al- 
though he  may  Intend  to  procure  an 
abortion.  Pretwell  v.  State,  43  Tex. 
Cr.  501,  87  SW  1021 ;  Cave  v.  State, 
31  Tex.  Cr.  S86,  28  SW  603 ;  Wllllng- 
hsm  V.  State,  88  Tex.  Cr.  98,  26  SW 
424;  WlUiams  State,  (A.)  19  SW 
197.  (2)  The  testimony  of  a  physi- 
cian Is  ■ofllctent  to  show  that  the 
means  are  capable  of  produdng  an 
abortion.  Cave  v.  Stat*.  88  Tex.  Cr. 
■»S,  28  SW  608. 


poisonous  in  the  general  acceptation  of  the  term." 

If  the  quantity  of  the  substance  prescribed  is  eapable 
of  producing  a  nuBcarriage,  it  is  a  noxious  thing 
within  the  meaning  of  the  statute." 

5]  b.  Wbat  Oonstitates  Administering.'*  As 
used  in  the  abortion  statutes  the  word  "administer" 
has  been  held  to  mean  giving,  furnishing,  supplying, 
or  providing,  as  well  as  causing  to  be  taken,  but 
neither  a  delivery  of  the  drug  by  the  hand  of  the 
one  alleged  to  have  administered  it,^  'nor  a  taking 
of  the  medicine  in  the  presence  of  defendant,  seems 
to  be  necessary.*^  It  is  generally  held  that  the  means 
administered  or  advised  'to  be  used  need  not  actually 
be  used  to  complete  the  offense,^  although  eome  cases 
hold  that  the  drug  must  be  actually  swallowed  or 
taken  into  the  stomach.^ 

{%  6]  3.  Using  Instenment.  The  statutes  prob- 
ably without  exception  include  the  use  of  any  in- 
strument with  the  intent  thereby  to  cause  or  pro- 
duce an  abortion,  and  some  of  the  statutes  are  suffi- 
ciently comprehensive  to  include  also  the  act  of 
furnishing  an  instnmiwkt  for  saeh  use,  or  advising 
or  directing  it." 


aa  state  V.  Oedlcke,  48  N.  J.  I<. 
86;  State  v.  Crews,  128  N.  C.  681, 
38  SB  298.  See  also  State  t.  Slaele, 
82  N.  C.  653  :  Reg.  v.  Hennah,  18  Oox 
C.  C.  647. 

31.  See  29  Cyc  1141  text  and  note  8. 
39.  Dougherty  v.  Peo.,  1  Colo.  614 
fholdlns  it  to  be  sufficient  if  It  be 
bhown  that  the  substance  be  of  such 
a  character  as  would  disturb  the 
economy  of  the  female  organism.  This 
prosecution  was  under  a  statute  pro- 
hibiting the  administration  of  ''any 
noxious  or  destructive  substance"  with 
intent  to  produce  abortion), 

33.  Reg.  V.  Cramp,  6  Q.  B.  D.  807. 
[al  A  noxloitB  thlnff  within  the 
statute  34  81  35  Vlot.  e  100  S  68  means 
a  thing  that  will  produce  the  effect 
mentioned  In  the  statute,  that  Is,  a 
miscarriage.  Reg.  v.  HoUls,  12  Cox 
C.  C  468.  In  Reg.  v.  Isaacs,  L.  ft  C. 
220,  and  In  Reg.  v.  Perry,  2  Cox  C.  C. 
228,  It  was  held  tbat  a  small  quantity 
of  savin  and  feverfew,  sufficient  only 
to  produce  a  slight  disturbance  in  the 
stomach,  was  not  a  noxlotia  thing. 

[b]  A  tuiaff  vukj  lb*  iBBOonoitB 
when  administered  in  small  Qoantl- 
tlMi  yet  noxious  in  the  qoantlty 
proved  to  have  been  administered  or 
caused  to  be  taken.  Thus  a  half 
ounce  of  oil  of  Juniper  was  held  to  be 
a  "noxious  thing"  within  24  ft  25 
Vict,  c  100  f  68.  Reg.  v.  Craanp,  6 
Q.  B.  D.  807.  And  see  Reg.  v.  Stitt, 
30  U.  C.  C.  P.  SO  (where  supplying 
a  pregnant  woman  with  two  bottles 
of  "Sir  James  Clarke's  Female  Pills," 
with  Instructions  to  take  twenty-flve 
at  a  time,  was  held  to  be  a  supplying 
of  a  noxious  thlnsr).  _ 

[c]  Oanadlau  Or.  Oode  g  308,  pro- 
hibiting the  unlawful  supplying  or  pro- 
curing of  any  drug  or  other  noxious 
thing  with  knowledge  that  It  Is  in- 
tended to  be  'unlawfully  used  or  em- 
ployed with  intent  to  procure  a 
miscarriage,  is  satisfied  if  the  sub- 
stance supplied  be  a  drug,  even 
though  the  quantity  supplied  be  so 
small  as  to  be  incapable  of  doing 
harm;  If  not  a  drug,  the  subsfcince 
miist  be  proved  to  be*  a  noxious  thing, 
and  noxious  In  the  quantity  supplied. 
Rex.  V.  Scott,  18  CanCrCas  870,  4 
DomLR  860.  SOntWN  1187,  22  OntWR 
9, 

Id]    Tallow  Jaamlaa  or  relsamlam 

Is  a  drug  or  noxloas  thing,  the  sup- 
plying of  which  for  illegal  purposes 
mav  constitute  an  offense  under  Cr. 
Code  !  806.  Rex.  v.  Scott,  19 
CanCrCas  870,  4  DomLR  860,  S 
OntWN  1167.  81  OntWR  8. 

24.  "flf— **  dffflMa  see  1  Cyc 
798. 

AdvlidMr  to  oonunlt  alMHtion  see 

Jpfra  S  IB. 


SB.  Burrls  v.  SUte.  78  Ark.  453, 
84  SW  723 ;  State  v.  Stafford,  146 
Iowa  286,  122  NW  167;  Stat*  t.  Pin- 
ley,  193  Mo.  202,  91  SW  942;  Robblna 
V.  State,  8  Oh.  St  181. 

[a]  "TlM  word  'admlalater'  (1) 
.  .  .  does  not  sigidfy  merely  the 
manual  administering  of  the  drug,  med- 
icine or  substance,  but  It  has  a  much 
wider  meaning."  <2)  It  Includes  "to 
give,  furnish,  supply,  provide  with,  or 
cause  to  bs  given,  furnished,  supplied,  or 
provided  wtth,  or  taken  any  such  drug, 
medicine  or  substance,  with  the  Intent 
and  either  result  named  In  said  sec- 
tion. And  said  word  embraced  and 
was  intended  to  embrace  every  mode 
of  giving,  furnishing,  supplying,  pro- 
viding with,  or  causing  to  be  taken 
any  such  drug,  medicine  or  substance." 
Per  Monks,  T.,  In  McCaughey  v.'  State, 
156  Ind.  41.  42,  59  NE  169.  (3)  It  "Is 
not  a  word  having  a  strict  legal  and 
technical  Import.  It  Is  a  word  in 
general  use  with  a  commonly  accepted 
meaning."  State  v.  Jones,  20  DeL 
109,  116,  BS  A  868. 

[b]  TolBBtary  taklnir  by  a  woman 
of  a  drug  furnished  by  another  Is  a 
fact  tendbig  to  show  that  the  drug 
was  administered  by  such  other.  State 
v.  Hyer,  39  N.  J.  L.  598. 

36.  Burrls  v.  State,  73  Ark.  468, 
84  SW  723  ;  Rex  v.  Harley,  4  C.  &  P. 
369.  _ 

[a]  Tlie  — adlny  of  a  dnttf  throntflL 
the  mall  to  a  prefniant  woman  for 
the  purpose  of  producing  a  miscar- 
riage was  held  to  constitute  an  ad- 
ministering. State  V.  Moothart,  109 
Iowa  130.  80  NW  301. 

[b]  Toroe  ox  dnrsn  Is  not  an  ele- 
ment in  the  statutory  offense  of 
procuring  or  attempting  to  procure 
abortion  by  the  administration  of 
drugs,  and  no  allegation  to  that  effect 
Is  necessary.  State  v.  Jones.  80  Del. 
109,  63  A  868 ;  State  v.  Morrow,  40 
S.  C.   221.  18  SE  863. 

37.  See  Infra  |  8.  ™ 

as.  Eggart  V.  State,  40  Fla.  627, 
26  S  144  :  State  v.  Moothart,  109  Iowa 
130.  80  NW  801.  ^  „ 

3S.    Robblns  v.  State.  8  Oh.  St  131. 

[a]  Thv%  m  Robblns  v.  State,  8 
Oh.  St  181,  166,  Hartley,  C  3»  said : 
"The  poison  must  be  takm  Into  the 
stomach  before  the  person  can  bo 
poisoned  .  .  .  It  Is  manifest,  there- 
fore, that  the  criminal  act  of  adminis- 
tering poison  is  not  consummated  by 
simply  prescribing  or  dellverlnfr  the 
poison  :  It  must  be  actually  swallowed, 
or  taken  Into  the  stomach,  pursuant 
to  the  prescription  or  direction  given, 
in  order  to  constitute  the  overt  act  of 
admmisterlns  polspn."   

an.   See    statutes  joi   the  s^eral 
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7]  4.  Other  Means.  The  etatntes  uBoally  for- 
bid the  use  of  any  instrument  "or  other  means 
whatever,"  and  this  language  has  been  bdd  to  in- 
clude a  violent  assault/'-  and  also  proooiing  the 
woman  to  engage  in  immoderate  and  ezeesrave  ex- 
ercise -mih  intent  to  bring  about  a  misearriage.*^ 

1%  8]  0.  Presence  of  Principal.  The  actual 
presence  of  the  principal  when  the  act  is  performed 
is  not  necessary  to  constitute  his  gailt.  The  rule 
applies  to  the  furnishing  of  instruments  to  be  used 
by  the  woman,  as  well  as  to  the  administsration 
of  dn^." 

H  9]  D.  Pregnancy.  Pregnancy  is  defined  with 
reference  to  a  woman  as  the  state  of  being  with 
child,'*  and  is  used  to  designate  the  condition  of 
a  woman  from  the  moment  o£  conception  until  she 
has  been  delivered  of  the  cbild."^ 

Materiality  of  pregnancy.  It  is  obvious  that  the 
pregnancy  of  the  woman  is  essential  to  the  actual 
commission  of  an  abortion,  bat  whether  the  exist- 
ence of  such  condition  is  necessary  to  bring  within 
the  penal  provision  of  the  law  the  use,  for  the  pur- 
pose of  procuring  an  abortion,  of  any  of  the  means 
by  which  that  result  may  be  accomplished  depends 


on  the  language  of  the  statute  in  each  case.  In  some 
of  the  statutes  the  prohibition  is  against  the  ad- 
ministerii^  of  drugs,  etc.,  to  "a  woman"  or  to 
"any  woman"  with  the  intent  to  produce  a  mis- 
carriage or  abortion,  and  when  this  language  is  em- 
ployed the  criminality  of  defendant  consistB  in  doing 
any  of  the  prohibited  acts  with  the  intent  men- 
tioned, and  it  is  entirely  immaterial  whether  the 
woman  is  pregnant  or  not."  The  pr^nani^  of  the 
woman  is  also  immaterial  where  the  statute 
describes  her  as  one  who  is  "pr^piant  or  supposed 
[by  the  accused]  to  be  pregnant,"  althoi^  of 
course  under  statutes  of  this  class  defendant's 
belief  that  the  woman  was  pregnant  is  an  essential 
element  of  the  crime."  On  the  other  band,  the 
statutes  in  some  jurisdictions  are  more  restricted 
in  their  terms  in  that  they  describe  the  subject 
as  any  "pregnant  woman,"  "any  woman  with 
chUd,"  etc.,  and  under  such  restricted  terras  there 
can  be  no  conviction  as  for  the  oompleted  offense 
unless  the  woman  was  pregnant." 

[$10]  E.  Quickening.  At  common-law  it  is  a 
criminal  oliense  to  cause  or  procure  an'  abortion 
upon  a  woman  who  has  become  quick  with  child." 


states.  And  see  Oreenwood  v.  State, 
S  Okl.  Cr.  247,  105  P  371. 

[a]  Vroouliv  an  liwtntmMt  <i) 

ft  catheter,  for  a  pregnant  woman,  and 
directing  her  how  to  use  It  to  produce 
an  abortion  Is  sufllclent  under  th^ 
Indiana  statute.  Selfert  v.  State,  160 
Ind.  4S4,  «7  NE  100,  98  AmSR  340 
and  note.  (2)  But  fumishlns  to  a 
pregnant  woman  an  Instrument  not  de- 
signed or  Intended  for  procuring  abor- 
tlon  Is  not  within  Laws  (1886)  c  177 
I  1,  since  that  statute  <  ntemplates 
only  instruments  designed  by  the  man- 
ufacturer for  that  unlawful  purpose. 
State  V.  Foreythe,  78  Iowa  B96,  43 
NW  648. 

[b]  "Tlw  words  *aM  any  Inatnt-^ 
inoiit  or  otbw  means'   ...   do  not 

mean  that  the  accused  must  have  per- 
formed an  operation  In  person  with 
the  Instrument  or  other  means.  He 
uses  the  Instrument  or  other  means 
when  he  furnishes  them  to  be  ap- 
plied to  the  forbidden  purpose,  and  he 
administers  the  drug  when  he  fur- 
nishes It  for  the  same  purpose.  Any 
other   construction   would   defeat  the 

tilain  intent  of  this  statute,  and  place 
t  in  the  power  of  evil-dlsposed  per- 
sons to  carry  out  their  criminal  intents 
with  Impunity  by  sending  a  drug,  in- 
strument or  other  means  of  producing 
miscarriage  through  the  mail  or  other 
channels  of  conveyance."  Per  Given, 
J.,  In  State  v  Moothart,  109  Iowa 
130,  184,  80  NW  801. 

31.  Com.  V.  Parker.  9  Mete, 
rsfass.)  263,  43  AmD  896  (holding 
that  the  use  of  violence  upon  a  woman- 
wlth  tntent  to  procure  her  mls- 
carriaf^.  without  her  consent.  Is  an 
an^ravated  assault.  Indictable  at  com- 
mon law! ;  Navarro  v.  State,  24  Tex. 
A.  S7S.  9  SW  642. 

aa.  Com.  v.  w  ,  s  Pittsb.  (Pa.) 
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ZS,  Ark.— nurrifl  V.  state,  78  Ark. 
4S3.  84  SW  728. 

Ind.— Selfert  v.  State,  160  Aid.  464, 
67  NG  100,  98  AmSR  340  and  note; 
McCaughey  v.  State,  1B6  Ind.  41,  59 
NR  169. 

Iowa. — State  v.  Moothart.  109  Iowa 
130.  80  NW  301. 

Md,— Jones  v.  State,  70  Md.  326,  17 
A  89,  14  AmSR  362  and  note. 

N.  T.— Peo.  V.  BUven,  112  N.  T.  79, 
19  me:  638.  8  AmSR  701  and  note. 

S.  C— SUte  V.  Morrow.  40  B.  C. 
221,  18  SE  853. 

Tex.— WllUngham  v.  State,  33  Tex. 
Cr.  98,  26  SW  424. 

Eng. — Reg.  v.  Wilson.  7  Cox  C.  C. 
190 ;  Reg.  v.  Qaylor.  Dears.  &  B.  288  ; 
Reg.  V.  Farrow,  Dears.  &  B.  164;  Rex 
V.  Ruaaell,  1  Moody  C  C.  SS6. 

[a]   But  a  taUaff,  ia  the  abMSM 


of  dafandant,  of  a  drug  contrary  to 
his  expressed'  wishes  has  been  held 
not  -  to  constitute  ^n  administering. 
Reg.  V.  Fretwell,  L,  &  C.  161. 

34.  See  31  Cyc  1160  text  and  note 
84. 

[a]    Haanlag  of  term  '^•gnant 

with  eUld."— ?owe  v.  State.  48  N.  J. 
U  34.  2  A  State  v.  Howard.  32 

VL  380. 

3B.    State  v.  Howard,  32  Vt.  380. 

[a]  Pregiuuioy  o«aMB  (1)  on  the 

eviction  of  the  fcetus  from  the  womb, 
although  the  umbilical  cord  be  not 
yet  severed ;  hence  acts  done  there- 
after cannot  be  done  to  a  "pregnant" 
woman  with  Intent  to  produce  a  mis- 
carriage. Com.  v.  Brown,  1 4  Gray 
(Mass.)  419;  Reg.  v.  Trllloe,  C.  &  M. 
660,  41  ECL  852.  iZ)  But  the  whole 
body  of  the  foetus  must  be  expelled, 
and  the  fact  that  the  child  has  re- 
spired does  not  prove  concluRlvety  that 
the  birth  was  completed.  Rex  v.  Sel- 
11a  7  C.  &  P.  850,  32  ECL.  905;  Rex 
V.  Poulton,  5  C.  &  P.  329.  24  ECL 
S90. 

[b]  mcrogrwtatlon  aynonyuou 
with  preg^uuuvr.^ — under  a  statute 
making  It  an  olicnse  to  administer  or 
advise  to  be  administered  to  any  preg- 
nant woman  with  a  vitalized  embryo 
or  foetus,  at  any  stage  of  uterogesta- 
tlon,  any  medicine,  etc.,  it  was  held 
that  the  term  "uterogestatlon"  was 
synonymous  with  "preenaney."  Ed- 
wards V.  State,  79  Nebr.  251,  112  NW 
611. 

[c1  2>«ad  fflrtns.— (1)  Within  this 
dennltlon  of  the  word  the  state  of 

Srqtnancy  Is  not  dependent  on  the 
aetiis  continuing  to  have  life,  and 
therefore  it  Is  no  defense  to  a  charge 
of  abdrtion  that  at  the  time  defend- 
ant's act  was  committed  the  fcetus 
had  ceased  to  have  vitality  so  that  it 
was  then  impossible  for  it  to  mature 
into  a  living  child.  This  has  been 
held  under  a  statute  making  preg- 
nancy an  element  of  the  offense  (State 
V.  Howard,  82  Vt  880)  ;  (2)  and  It  la 
a  fortiori  true'  under  the  statutes 
which  do  not  require  pregnancy  (Com. 
V.  Surles,  166  Mass.  69,  42  NE  502). 
rS)  although  it  would  seem  that  such 
fact  would  be  competent  evidence  as 
bearing  on  defendant's  Intent  (Com. 
V.  Wood,  11  Gray  (Mass.)  86.  See 
also  Honnard  v.  Peo.,  77  III.  481). 

36.  Eggart  v.  State,  49  Fla.  527, 
26  S  144 ;  Com.  v.  Surles.  166  Mass. 
59.  42  NB  602:  Com.  V.  Tlhbetts,  157 
Mass.  619,  32  NE  910;  Com.  v.  Fol- 
lansbee,  166  Masa  274,  29  NE  471 ; 
Com.  V.  Taylor;  132  Mass.  261 ;  Com. 
T.  Orover,  16  Gray  (Mass.)  603;  Reg. 
V.  Goodchild.  3  C.  *  K.  393.  61  Ea(« 


293 ;  Reg.  v.  TItley,  14  Cox  C.  C. 
602 Reg.  V.  Goodall,  2  Cox  C.  C.  41. 

37.  State  v.  Magnell,  19  Del.  807, 
61  A  606  ;  BasBett  v.  State,  41  Ind. 
303  ;  Com.  v.  Nailor,  29  Pa.  Super. 
271. 

38.  ArlE. —  State  T.  Reed,  46  Ark. 
883 

Cal. — Peo.  V.  Richardson,  191  Cal. 

552.  150  P  20. 

Colo. — Dougherty  v.  Peo.,  1  Colo. 
614. 

Iowa. — Stata  v.  Stafford,  -146  Iowa 
286,  123  NW  167 ;  State  v.  Moothart, 
109  Iowa  139,  80  NW  301;  State  v. 
Fitzgerald,  49  Iowa  360.  SI  AmR  148. 

Me.— Smith  v.  Bute,  38  Me.  48,  64 
AmD  697. 

Minn. — State  v.  Owena  23  Minn. 
238. 

Mo. — State  v.  Rogers,  136  Mo.  A. 
695.  116  SW  469. 

Oh.— Wilson  V.  State,  2  Oh.  St.  319. 

S.  C. — State  V.  Morrow,  40  S.  C. 
321.  18  SE  853. 

Tex, — Moore  v.  State.  87  Tex.  Cr. 
562,  40  SW  287. 

[a]  In  llassaoltnsettz  the  rule  was 
■formerly  as  stated  in  the  text.  Com. 
V,  Grover.  16  Gray  602.  As  to  the 
present  rule  see  the  Massachusetts 
cases  cited  supra  note  36, 
'  [b]  In  England  also  the  rule  was 
formerly  as  stated  In  the  text.  Rex 
V.  Scudder,  3  C.  *  P.  605,  14  ECL 
478.  But  It  has  since  been  changed 
by  later  statute.  See  English  cases 
supra  note  36. 

39.  1  Blackstone  Comm.  129 ;  1 
Russell  Crimes  671 ;  and 

Ala.— Smith  V.  Gaffard.  31  Ala.  46. 

Colo. — Marmaduke  v.  Peo.,  46  Colo. 
867,  101  P  387. 

Me.— Smith  V.  State,  38  Me.  48,  64 
AmD  697.  . 

Mass. — Com.  v.  Parker.  9  Mete.  263, 
43  AmD  396. 

N.  J.— State  V.  Hyer.  39  N.  J. 
698:  State  v.  Cooper,  22  N.  J.  L.  52. 
51  AmD  248. 

N.  Y.r-Evans  v.  Peo.,  49  N.  Y.  36. 

N.  C— State  v.  Slagle,  83  N.  C.  653, 
83  N.  C.  630. 

Pa. — Mills  V.  Com..  13  Pa.  631 ; 
Com.  V.  Demain,  3  PaLJR  487,  6 
PaU  29. 

[a]  Terms  daflned^d)  Quicken- 
ing is  the  first  movement  of  the  foetus 
felt  by  a  pregnant  woman,  and  hence  a 
child  Is  "quick"  or  a  woman  Is  "quick 
with  child"  from  the  time  such  move- 
ment is  felt  State  v.  Reed,  46  Ark. 
333;  State  v.  Emerlch,  18  Mo.  A  492 
[aff  87  Mo.  110];  Rex  v.  Phillips,  3 
Canmb.  76.  (3)  Term  "pregnant  with 
qulcK  child"    deSned   see  .Evans  v. 
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or  to  attempt  to  procure  an  abortion;*"  but  as  to 
whether  a  common-law  offense  is  committed  by  caus- 
ing or  procuring,  with  the  consent  of  the  woman, 
aa  abortion  before  such  a  quickening,  there  is  a 
conSiet  of  authority.  In  several  cases  it  has  been 
held  that  at  common  law  it  was  a  crime  to  procure 
an  abortion  on  a  pregnant  woman,  even  with  her 
eoDsent  and  before  the  child  with  which  she  was 
pregnant  had  quickened.*^  But  according  to  the 
^reftt  weight  of  authority,  although  the  interruption 
of  pregnancy  has  always  been  regarded  as  highly 
offensive  to  good  morals  and  injurious  to  society,  it 
never  was  an  indictable  offense  at  common  law  to 
proeore  an  abortion  before  the  woman  had  become 
quick  with  child."  However,  by  statutory  pro- 
visions the  necessity  of  a  quickening  has  generally 
been  done  away  with  so  far  as  making  it  one  of 
the  essential  ingredients  of  the  ofEense,*'  although  a 
Bwre  severe  punishment  is  'Bometimes  inflicted  in 
one  ease  than  in  the  other.** 
[%  11]^  F.  Consent  of  Wonnn.   The  eoifsent  of 


the  woman  is  not  an  element  of  the  modem  statu- 
toiy  offense.*'* 

12]  O.  Death  of  Woman  oi  ObUd.  At  com- 
mon law,  if  the  death  of  a  woman  resulted  from 
the  acts  done  to  procure  an  abortion  on  her,  it  was 
murder;  and  by  statute  in  most  of  the'  states, 
where  death  thus  ensues,  the  offense  has  been  re- 
duced to  murder  in  the  second  d^;ree,  or  man- 
slaughter,*** although  under  some  of  the  statutes 
causing  the  death  of  a  woman  in  an  attempt  to 
procure  an  abortion  is  neither  murder  nor  man- 
slaughter, but  is  an  element  of  the  statutory  crime 
of  abortion.*'  Under  other  statutes  causing  the 
death  of  the  woman  is  merely  matter  in  aggravation 
of  the  offense  affecting  the  punishment.*^ 

13]  H.  Woman's  Miscarriage.  At  common 
law,  as  well  as  under  some  statutes,  an  actual  abor- 
tion must  follow  the  administration  of.  the  noxious 
substance  or  the  use  of  the  instruments,  in  order 
to  complete  the  offense;*'  bat  under  statutes'  pro- 
hibiting the  administration  of  any  drug  or  the  use 


Peo.,  49  N.  T.  8«.  (S>  "Quick  with 
child"  and  "with  <iulck  child"  are 
EvnonTinoua  terma.  State  v.  Cooper, 
!!  N.  J.  -U  S2,  61  AmD  248  \c\t 
Ba>-DtoQ's  Case,  14  How.  St  Tr.  598, 
£34;  4  Blackstone  Comm.  895;  1  Hale 
P.  C.  368].  Contra  Besr.  v.  Wycher- 
ky,  8  C.  &  P.  262,  34  ECL  728,  The 
words  ■  "big"  and  "great"  are  tanta- 
mount to  the  word  "quick."  State  v. 
Cooper,  22  N.  J.  L.  62,  Bl  AmD  248  [clt 
IHale  P.  C.  433;  1  Hawkins  c  31  S  16]. 
(4)  In  E^-ans  v.  Pec,  49  N.  T.  86, 
90,  Allen,  J.,  says :  "  'Quick'  Is  synony- 
mous with  livtias,'  and  both  are  the 
opposite  of  "dead.*  The  woman  is  not 
pregnant  with  a  UvInE  child  until 
the  child  has  become  quick.  If  the 
ofaild  Is  a  living  child  from  the  Instant 
of  conception,  then  all  the  authorities, 
medical  and  legal,  are  sadly  at  fault 
in  their  attempts  to  distinguish  be- 
tween mere  pregnancy  and  pregnancy 
ivlEh  a  quick  child,  and  ie£ialatorB 
have  been  laboring  under  the  same 
balludnatiott  In  legislating  upon  the 
subject,  for  all  the  acts  passed  in  ref- 
erence to  abortion  in  this  country  and 
In  England  recognise  the  fact  that 
the  child  does  'quicken,'  that  la,  be- 
come endowed  with  life,  at  a  certain 
period  longer  or  shorter,  after  con- 
ception, and  that  there  la  .a  i>erlod 
during  gestation  when,  although  there 
may  be  embryo  life  In  the  foetus,  there 
Is  no  living  child."  To  same  effect 
Smith  T.  State,  S'S  Me.  48,  64  AmD 
iOT;  Com.  V.  Parker,  9  Mete.  (Mass.) 
2«3.  48  AmD  S96:  RoE  v.  Phillips^  S 
Campb.  73. 

40.  State  T.  Beed,  45  Ark.  333  ; 
HoUlday  v.  Peo.,  9  III.  Ill ;  Evans  v. 
Peo.,  49  N.  Y.  86.    See  also  infra  I  16. 

41.  SUte  V.  Reed,  46  Ark.  833 ; 
State  T.  Slagle,  83  N.  C.  630;  Mills 
V.  Com,.  13  Pa.  631 :  Com.  v.  Reld, 
8  PhUa.  (Pa.)  386  ;  Com.  v.  Demain, 
3  PaLJR  487.  6  PaU  29. 

42.  Fla. — Ereart  v.  State,  40  Fla. 
627,  25  S  144. 

Ida. — State  v.  Alcorn,  7  Ida.  699, 
<4  P  1014,  97  AmSR  262  and  note. 

lowa^ — ^Hatfield  v.  Oano,  15  ,  Iowa 
177:  Ahrams  v.  Foshee,  S  Iowa  274, 
46  AmD  77. 

Ky.— Mitchell  V.  Com..  78  Ky.  204, 
39  AmR  227. 

Me.— Smith  v.  State.  33  Me.  48,  64 
AmD  607. 

Md.— Lamb  v.  SUte,  67  Md.  624, 
10  A  208,  298. 

Mast. — Com.  v.  Jackson,  IS  Oray 
187 ;  Com.  v.  Wood,  11  Gray  85 ;  Com. 
T.  Pukra;  9  Hetc.  363,  48  AmD  396 ; 
Com.  T.  B»Bm  9  Maas.  387. 

Mich.— -Pto.  V.  McDowell,  63  Mich. 
:29,  30  NW  68 :  Pea  t.  Sessions,  68 
Mich.  594,  26  NW  291. 

Nebr. — Edwards  t.  State,  79  Nebr. 
Ml.  112  NW  «11. 

M.  J.— State  V.  Mttrphy,  S7  N.  J.  L, 


112;  State  v.  Cooper.  22  N.  J.  L.  62, 
61  AmD  248    (the  leading  case). 

N.  Y.— Evans  v.  Peo..  49  N.  Y.  86. 

Wis. — State  V.  Dickinson,  41  Wis. 
299. 

[a]    Vo    oonunon-law  pMoedenta 

for  aoaXtaxv  view.— In  3  Chitty  Cr. 
L.  798,  Is  a  form  of  indictment  for 
abortion  which  has  been  relied  on  as 
a  precedent  to  support  the  view  that 
abortion  before  quickening  is  a  com- 
mon-law crime,  but  on  examination 
it  has  been  found  that  It  le  not  an 
authority  for  that  proposition.  Mitchell 
V.  Com.,  78  Ky.  204,  39  AmR  227  ; 
Com.  V.  Parker.  9  Mete  (Mass.)  263. 
43  AmD  396;  State  v.  Cooper.  22  N. 
J.  L.  62,  61  AmD  248. 

43.  Ark.— Davis  v.  State,  96  Ark.  7, 
130  aw  647. 

Ida. — State  v.  Alcorn,  7  Ida,  699, 
64  P  1014,  97  AmSR  262  and  note. 

Iowa. — State  v.  Stafford,  146  Iowa 
286,  123  NW  167 ;  State  v.  Fitzgerald, 
49  Iowa  260,  31  AmR  148. 

Mass. — Com.  v.  Jackson,  16  Gray 
187:  Com.  v.  Wood,  11  Oray  86. 

Oil.- Wilson  v.  State.  2  Oh.  St  319. 

Wis.- State  v.  Dickinson,  41  Wis. 
299 

[a]  Zn  Conaeotinit  under  an  early 
statute  it  was  essential  that  the  wo- 
man should  be  quick  with  child,  but 
the  present  statute  does  not  contain 
this  requirement.  State  v.  Carey,  76 
Conn.  342,  66  A  632. 

[b]  In  Oeorgla  the  word  "child," 
as  used  In  Pen.  Code  (1895)  1  81, 
relating  to  punishment  tor  committing 
an  abortion,  means  an  unborn  child 
so  far  developed  as  to  move  or  stir 
in  the  mother's  womb.  Barrow  v. 
SUte,  121  Qa.  187,  48  SE  950  ;  Sul- 
livan v.  State,  121  Ga.  183,  48  SE  949  ; 
Taylor  v.  State,  106  Ga.  846,  36  SB 
190. 

[cl  Tta*  Xalae  ctatnte  makes  It 
a  crime  to  admmister  any  drug,  etc., 
to  any  woman  pregnant  with  child, 
with  Intent  to  destroy  the  child, 
"whether  such  child  Is  quick  or  not' 
Smith  V.  State,  23  Me.  48,  64  AmD 
607  ;  Rev.  SL  (1903)  c  125  I  8. 

44.  State  v.  Cooper,  22  N.  J.  Jj. 
62.  61  AmD  248.  And  In  State  v. 
Smith,  32  Me.  369,  64  AmD  578,  It 
was  said  that  In  a  case  of  abortion 
It  was  merely  matter  of  aggravation 
that  the  woman  was  "quick  with 
child." 

[a]  Thu  the  Kansas  statute  makes 
It  a  misdemeanor  to  administer  any 
drug,  etc.,  to  "any  pregnant  woman" 
with  Intent  thereby  to  procure  an  abor- 
tion; but  If  the  woman  is  "pregnant 
with  a  quick  child."  and  the  death  of 
each  child  or  the  mother  thereof  en- 
sues it  to  manslaughter.  State  V. 
Watson,  30  Kan.  28f,  1  P  770. 

45.  Barrow  r.  State.  121  Ga.  187. 
48  SB  960 ;  State  t.  Moore,  26  Iowa 
188,  95  AmD  778;  Com.  r.  Snow,  lit 


Mass.  47 ;  Com.  v.  Wood,  11  Gray 
(Mass.)  86. 

[a]  At  oommou  law,  however  (1) 
the  woman's  consent  to  an  operation 
before  she  Is  quick  with  child  Is 
material.  Without  her  consent  the 
offense  would  be  an  assault.  Com.  v. 
Parker,  9  Mete.  (Mass.)  263,  43  AmD 
896  ;  State  v.  Cooper,  22  N.  J.  L.  62, 
51  AmD  248.  (2)  With  her  consent, 
it  seems,  there  would  be  no  offense  at 
all.  Evans  v.  Peo..  49  N.  Y.  86.  And 
see  aupra  I  10. 

46.  See  Homicide  [2;  Cyc  717  text 
and  note  67,  764  text  and  note  671. 

47.  Hauk  V.  State.  148  Ind.  238, 
46  NE  127,  47  NE  465;  Montgomery 
V.  State,  80  Ind.  338,  41  AmR  815; 
State  V.  Barker,  28  Oh.  St.  683. 

[a]  Either  death  or  a  nlsoamaff* 
mnst  MmUt*  under  each  a  statute.  In 
order  to  constitute  the  crime.  State 
V.  Springer,  4  OhSACP  169,  8  OhNP 
120. 

[b]  In.  VeuuorlTaaia  Cr.  Code 
1  87  takes  the  crime  of  abortion  out 
of  the  class  designated  as  murder,  and 
makes  it  a  felony  of  a  lower  ^^e, 
and  prescribes  the  punishment  there- 
for. Com.  V.  Railing;  llS  Pa.  37,  4  A 
469. 

48.  Com.  T.  Homer,  168  Mass.  843. 
26  NE  872  ;  Com.  v.  Adams,  137  Mass. 
15 ;  SUte  v.  Dean,  85  Mo.  A.  473. 

49.  Com.  V.  Bangs,  9  Mass.  387. 
[a]  ninstratioBa. — (1)    Thus  the 

Indiana  statute  provides  that  "who- 
ever prescribes  or  administers  to  any 
pregnant  woman,  or  to  any  woman 
whom  he  supposes  to  be  pregnant,  any 
drug,  medicine,  or  substance  what- 
ever, with  intent  thereby  to  procure 
the  miscarriage  of  such  woman,  or, 
with  like  Intent,  uses  any  Instrument 
or  means  whatever,  unless  such  mis- 
carriage is  necessary  to  preserve  her 
life,  shall,  if  the  woman  mlscarrle*  or 
dies  in  consequence  thereof,  be  fined 
not  more  than  five  hundred  dollars 
nor  less  than  fifty  dollars,  and  im- 
prisoned in  the  state  prison  not  more 
than  fourteen  years  nor  less  than 
three  years."  Hauk  v.  State,  148  Ind. 
238,  241,  46  NE  127,  47  NB  465.  See 
also  Traylor  v.  SUte,  101  Ind.  65 
(holding  that  the  corpus  delicti  Is  the 
unlawful  procuring  ofa  miscarriage). 

(2)  So  too  the  crime  defined  by  the 
Ohio  statute  consists  of  causing  the 
death  or  miscarriage  of  a  woman  by 
administering  drugs,  etc.,  to  her  with 
Intent  to  procure  a  miscarriage.  State 
V.  Barker,  28  Oh.  Bt.  683  ;  SUte  v. 
Springer,  4  OhS&CP  169,  8  OhNP  120. 

(3)  The  lUmola  statute  provides  that 
"whoever,  by  means  of  any  instru- 
ment, medlcme,  drug,  or  other  means 
whatever,  causes  any  woman,  pregnant 
with  child,  to  abort  or  miscarry,  or 
attempts  to  procure  or  produce  an 
abortion  or  miscarriage,  unless  the 
same  were  done  aa  necessary  for  the 
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ol  ftsy  iostrameiit  to  "&ny  woman"  or  "any  preg- 
cjtni  woman"  with  intent  thereby  to  produce  her 
mucarriage,  a  resolting  miscarriage  is  not,  as  has 
been  pointed  out,  essential  to  the  commission  of 
the  offense.°° 

14]  I.  Knowingly  Distrlbnting  Advertise- 
nunU  Offeiing  to  Frocnfe  Abortion. — The  statutes 
in  some  jurisdictions  make  it  an  oCEense  knowingly 
to  distribute  circnlara  or  advertisements  callmg 


attention  to  places  where  abortion  may  be  pro- 
cured,'"^ or  to  advertise  and  have  for  sale  dn^ 
or  other  articles  described,  intended,  or  represented 
as  a  means  of  preventing  conception  or  causing 
abortion  or  miscarriage."'  Mere  possession  of  such 
a  circular  is  not  a  crime."  The  intention  with 
which  the  advertisement  is  pnt  out  is  the  eontrol- 
ling  element."* 


m.  ADVisnre  to  commit  abortion 


15]   Advising  a  wcnnan  to  take  a  drug  with  - 
intent  to  procure  a  miscarrif^         under  the  pro- 
visions of  some  statntea,  constitute  a  criminal 


offense."*  The  offense  ia  complete  whether  the 
advice  is  followed  or  the  drug  ttkm  or  not.^ 


IV.  ATTEMPTS  TO  COMMIT  ABORTION 


16]  So  far  as  the  act  of  causing  or  pro- 
curing an  abortion  is  a  crime  at  common 
law  or  by  statute,  an  attempt  to  commit  such 
erime  also  is  an  indictable  offense  according 
to  the  general  principles  governing  attempts  to 
commit  crime."'  Under  l£e  statutes,  however, 
by  which  the  subject  is  now  governed  the 
crime  generally  consists  merely  in  an  attempt, 
that  is,  the  doing  of  certain  things  with  the  intent 


to  cause  abortion.   In  other  words,  under  such 
statutes  the  offense  does  not  consist  in  the  actual 
procurement  of  an  abortion  or  an  attempt  to  pro- 
cure an  abortion  as  distinct  criqies,  but  in  admin-  ] 
istering  drugs,  using  mechanical  means,  etc.,  with 
the  intent  mentiomed,""  whether  or  not  the  .intended 
means  are  used  or  taken,""  or  the  miscarriage  is  | 
produced.*"  It  is  not  even  necessary  that  the  means  | 
used  should  be  calculated  to  produce  a  miscar- 1 


e reservation  of  the  mother's  life,  shall 
e  ImprlsoDed,"  eta     Scott  v.  Peo., 
141  IlL  195.  204,  SO  NE  329. 

50.  Ark.— SUte  v.  Reed.  46  Ark. 
3SS. 

Colo.— Pitch  V.  Peo.,  46  Colo.  298, 
100  P  11S2;  Dougherty  v.  Peo.,  1 
Colo.  614. 

DeL— State  v.  iSaaaey.  82  A  243; 
State  V.  HagneU,  19  Del.  SOT,  61  A 
606.  See  also  State  v.  Brown.  86  A 
797. 

Iowa. — State  v.  Moothart,  109  Iowa 
130,  80  NW  301;  State  v.  Fltzs^rald, 
49  Iowa  360,  31  AmR  148. 

Mass. — Com.  v.  Taylor,  132  Mass. 
261 ;  Com.  v.  Morrlsoii,  IS  Gray  224. 

Minn, — State  v.  Owens.  22  Minn. 
238 

Mo.— State  v.  Shields,  230  Mo.  91, 
130  SW  298. 

N.  J.— State  V.  Qedlcke,  43  N.  J.  L. 
86;  State  v.  Murphy,  27  N.  J.  U  112; 
State  V.  Cooper,  22  N.  J.  L.  62.  51 
AmD  248. 

Pa.— Com.  V.  W  ,  3  Plttsb.  463. 

S.  C— State  v.  Morrow,  40  S.  C. 
221,  18  SE  853. 

See  WllllnKham  v.  State,  38  Tex.  Cr. 
88.  25  SW  424  <aa  to  the  necesalty  of 
an  actual  abortion  In  a  prosecution 
under  the  statute). 

[a]  A  person  admlnlstarliiff  medl- 
otne  or  nmng  InstnuneBts  with  Intent 
to  procure  a  mlacarrlase  Is  guilty  of 
abortion,  whether  or  not  he  actually 
causes  the  miscarriage ;  and  It  is 
no  defense  that  the  miscarriage  was 
actually  caused  by  the  woman's  own 
use  of  an  Instrument,  medicine,  or 
other  means.  State  v.  Brown,  (Del.) 
85  A  797. 

61.  Conn. — State  v.  Carey,  76  Conn. 
342,  66  A  632,  , 

Md.— I^mb  V.  SUte,  67  Md.  624, 
10  A  208,  298. 

Mass. — Com.  v.  Hartford,  193  Mass. 
464,  79  NB  784. 

N.  T. — Peo.  V.  Spier,  120  App.  Dlv. 
786,  106  NTS  741. 

Vt.— SUte  V,  Flake.  66  Vt.  434,  29 
A  633. 

59.   Rex  V.  Kam,  E  Ont.  704. 
63.   Com.  V.  Hartford,  193  Mass. 
464,  79  NE  784. 

54.  Com.  T.  Hartford,  193  Mass. 
464.  79  NB  784  (holding  also  that  the 
Intentional  handing  of  a  circular  to  a 
patient  seeking  «uch  treatment,  or  to 
one  Inquiring  as  to  similar  aid  In  be- 
half of  a  proposed  patient,  would 
make  the  offense  complete). 

'  "  QiMsttons  for  court  anA  Jury, — 
■^r  the  court  to  say  whether 
advertisement  will  bear  the 
assigned  to  it,  and  for  the 
lay  whether,  under  the  cir- 


cumstances, it  has  that  meaning.  Rex 
V.  Karn,  6  Ont.  L.  704. 

,66.  SUte  V.  Murphy,  27  N,  J.  U 
112  (under  a  sUtute  providing  that 
any  person  who,  with  mtent  thereby 
to  procure  the  miscarriage  of  a  wom- 
an, advises  her  to^take  any  drug  or 
substance  is  guUty  of  an  abortion) ; 
Greenwood  v.  State,  3  OkL  Cr.  247, 
105  P  871.  And  see  SUte  v.  Farm, 
21  Del.  666,  60  A  977. 

86.  Bggart  v.  State,  40  Fla.  617, 
26  S  144 ;  SUte  V.  Murphy,  37  N.  J.  U< 
112.  See  also  SUte  v.  Hyer.  39  N.  J- 
L.  698.  But  In  Peo.  v.  Phelps,  133 
N.  Y.  267,  80  NB  1012  [ad  61  Hun 
HE,  16  NTS  440],  It  was  held  that 
under  a  sutute  providing  that  "a 
person  who.  with  intent  thereby  to 
procure  the  miscarriage  of  a  woman, 
unless  the  same  la  necessary  to  pre- 
ser\-e  the  life  of  the  woman  .  .  . 
advisee  or  causes  a  woman  to  Uke 
any  medicine,  drug  or  substance 
.  .  .  la  guilty  of  abortion,"  It  must 
be  shown  that  the  advice  given  was 
acted  on;  and  that  merely  advising 
a  woman  to  go  to  a  certain  physician 
and  get  some  medicine  to  produce  an 
abortion  Is  not  sufficient  to  consti- 
tute the  offense.  See  also  Reg,  v. 
Wilson,  7  Cox  C.  C.  190. 

67.  See  Criminal  Law  [12  Cyo  176 
et  seq]. 

[a]  Under    tlw    IlUsols  statute 

which  defines  the  offense  as  where 
any  one  "causes  any  woman,  preg- 
nant with  child,  to  abort  or  miscarry, 
or  attempts  to  procure  or  produce 
an  abortion  or  miscarriage,"  the  at- 
tempt ia  a  distinct  offense.  Scott  v. 
Peo..  141  Til.  195.  30  NE  329;  Marshall 
V.  Karl,  60  III.  208. 

[b]  Undsr  tits  Indiana  atatnte  the. 
crime  Is  complete  only  in  case  the 
woman  miscarries  or  dies.  Therefore 
the  act  of  administering  drugs  or 
using  Instruments,  etc.,  with  the  Intent 
to  cause  an  abortion,  but  which  falls 
of  its  purpose,  may  be  punished  as 
an  attempt  to  commit  the  crime  de- 
fined by  the  statute.  Wllley  v.  State, 
46  Ind.  863  ;  Bassett  v.  SUte,  41  Ind. 
303. 

[c]  In  xrorth  Carolina  before  the 
enactment  of  a  statute  on  the  sub- 
ject, AcU  (1881)  c  351,  It  was  held 
that  a  conviction  of  an  attempt  to 
commit  abortion  might  be  had  where 
defendant  administered  poison  to  a 
pregnant  woman  with  the  Intent  to 
produce  a  miscarriage.  State  v.  Sla- 
gle.  82  N.  C.  653. 

[d]  Orads  of  offMls*.— (1)  Inde- 
pendently of  statute,  an  attempt  to 
c^ommlt  a  crime,  whether  a  felony  or 
a  misdemeanor,  Is  a  misdemeanor.  Se« 


Criminal  Law  [12  Cyc  177  text  and 
noU  94].  (3)  But  the  nihiols  sUtute 
makes  an  attempt  to  ccnnmlt  abortion 
a  felony.    Mar&aU  v.  Karl,  -60  IIL 

208. 

[e]  AttMBVt  ia  one  aiaa  eoBBBm- 
matton  In  another  ooaatj,^— Cr.  Code 
(1860)  fi  87,  88  (P.  U  404).  makJog 
an  attempt  to  produce  an  abortion 
ptmlshable  by  fine  and  In^rlsonmeat, 
do  not  provide  for  an  attempt  to 
procure  an  abortion,  bA  a  substantive 
offense,  in  one  county  helng  a  con- 
tinuing offense  In  another  county 
where  the  actual  abortion  is  consum- 
mated by  the  physical  delivery  of  the 
foetus.  Com.  v.  Bingaman,  61  Fa. 
Sup^r.  SSO'. 

68.  Colo. — ^Dougherty  v.  Peo.,  1 
Colo.  514. 

Fla.— Eggart  V.  SUte,  40  Fla.  637. 
26  S  144. 

Iowa. — State  v.  Moothart,  109  Iowa 
130,  80  NW  801. 

N.  C— SUte  V.  Crews,  128  N.  C 
681.  38  SE  293. 

Ont— Rex  v.  Coolt  19  Out  L.  174, 
18  OntWR  826. 

ta]  Pen.  CoO*  arte  641,  943,  after 
denning  the  offense  as  where  any  per- 
son shall  designedly  administer,  etc.. 
"and  shall  thereby  procure  an  abor- 
tlor,"  provides  that  "if  the  means 
used  shall  fall  to  produce  an  abortion 
the  offender  is  nevertheless  guilty  of 
an  attempt  to  produce  an  abortion ; 
provided  it  be  shown  that  such  means 
were  calculated  to  produce  that  re- 
sult" Jackson  v.  State,  65  Tex.  Cr 
79,  86,  115  SW  262.  131  AmSR  792; 
Moore  v.  State,  37  Tex.  Cr.  552.  40 
SW  287  :  Cave  v.  State,  38  Tex.  Cr 
335,  26  SW  603 ;  WUllngham  v.  .State, 
S3  Tex.  Cr.  98,  26  SW  424  ;  Williams 
v.  State,  (Tex.  A)  19  SW  897. 

[b]  The  design  of  fh»  stotnte  la 
not  so  much  to  prevent  the  procurinir 
of  abortions,  however  offensive  these 
may  be  to  morals  and  decency,  as  to 
guard  the  health  and  life  of  the  female 
against  the  consequences  of  such  at- 
tempts. SUte  V.  Qedlcke,  43  N.  J.  L 
86,  89,' 

66.  SUte  V.  Moothart  109  lows 
130,  80  NW  SOI. 

60,  Dotwherty  v.  Peo.,  1  Colo.  614; 
SUte  T.  Massey,  (Del.)  82  A  243; 
SUte  V.  Moothart,  109  Iowa  130,  SO 
NW  301.    And  see  supra  I  13. 

[a]  PaHnrs  ot  ths  attsmpt  has  no 
bearing.  In  such  cases,  upon  the  guHt 
of  defendant-  Smith  v.  SUte.  33  Me. 
48.  54  AmD  607  ;  Com.  v,  Bangs.  * 
Mass.  38?  :  SUte  v.  OwenA  22  Minn. 
238  ;  State  v.  Murphy,  27  N.  J.  L.  Hi: 
State  V.  Cooper,  22  N.  J.  L.  62,  St 
AmD  348;  JBokson  v,  8Ut«b  66  T«x. 
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ria^,"^  imless  the  statute  so  requires."'  Merely 
soliciting  a  |w<^nant  woman  to  take  a  drug  for 
purpose  of  (vodncii^  an  abortion  does  not, 

V.  FEBS0K8  LIABLE 
17]  A.  Frindpftls— 1.  The  Woman.  A  woman 
The  swallows  a  drug  or  submits  to  a  criminal  opera^ 
tion  for  the  purpose  of  procuring  abortion  is  not 
a  principal^  unless  she  is  made  so  by  statute;  and 
it  is  genersdly  held  that  the  woman  is  not  included 
by  the  terms  of  a  statute  makii^  it  a  crime  for 
"any  person"  to  administer  drugs  to  or  use  an 
instrument  on  a  woman  with  the  intent  to  procure 
an  abortion."  In  some  states,  however,  she  is,  by 
separate  statute,  made  liable  to  punishment,  and 
in  some  cases  to  the  same  punishment  as  a  person 
who  commits  the  abortion  on  her." 

[MS]  2.  Principals  Other  Than  Woman.  Under 
the  statutes  any  person  who  onlawfully  supplies, 
administers  to,  preserihes  for,  or  advises  or  causes 
to  be  taken  by  a  pregnant  woman,  any  drug,  poison, 
substance,  or  other  thing,  or  unlawfully  uses  or 
causes  to  foe  used  any  instrument  or  other  means 
Thatever,  with  intent  to  cause  or  procure  an  abor- 


however,  constitute  an  attempt  to  commit  abor- 
tion."  Some  overt  act  is  necessary." 


tion,  is  a  principal,  either  in  the  commission  of  the 
abortion,  or  in  the  attempt  to  commit  itj**  and 
this  is  true,  although  he  is  absent  at  the  time  the 
drug  is  taken  or  the  instrument  used."  ' 

Harried  woman  acting  without  coercion  by  hus- 
buid.  A  married  woman,  acting  voluntarily,  is 
liable  as  a  principal,  even  if  her  husband  is  present, 
the  prima  facie  presumption  that  she  acted  under 
her  hus*band's  coercion  having  been  rebutted/" 

19]  B.  Accessories  and  Accomplices. — 1.  The 
Woman.  According  to  the  great  weight  of  author- 
ity, in  both  £ngland  and  the  United  States,  the 
woman  who  takes  drugs  or  other  things  or  submits 
to  an  operation  with  the  intent  to  procure  abortion 
is  not  an  accessory  or  accomplice,  even  though  she 
solicits  the  use  of  the  means  employed.  She  is 
looked  upon  rather  as  the,  victim  than  as  a  co- 
offender."  By  statute,  however,  in  some  states,  a 
woman  who  voluntarily  takes  a  drug  administered 


Cr.  78,  116  SW  262,  ISl  AmSR  792; 
'U'UIliisbani  v.  State,  33  Tex.  Cr.  98, 
2S  SW  424  :  WUllama  t.  State,  (Tex. 
A)  19  SW  897. 

61.  State  V.  Stafford,  145  Iowa  285, 
123  NW  167. 

S8.  WUlinj^am  v.  State,  SS  Tex. 
Cr.  98,  25  SW  424  :  Wllllama  v.  State, 
(Tex.  A.)  19  SW  897.  And  flee  cases 
eupra  I  3  note  19. 

S3.  Lunb  V.  State,  67  MdL  624,  10 
A  208,  298.  See  generally  Criminal 
I^w  [12  Cyc  183]. 

«.  See  Peo.  v.  Conrad,  102  App. 
Wv.  666.  92  NTS  606,  19  N.  T.  Cr. 
259  [aff  182  N.  T.  629.  74  NE  1122]. 
See  generaUy  Criminal  Law  [12  Cyc 
ITT.  1781. 

65.  Ala.— Smith  v.  Oafbrd.  81  Ala. 
45.  . 

Del. — State  v.  Farm,  21  Del.  656, 
<0  A  977. 

Iowa. — State  v.  Crofford,  188  Iowa 
478,  110  NW  921 ;  Hatfield  v.  Oano, 
16  Iowa  177 ;  Abrams  v.  Foahee,  S 
Iowa  274.  ««  AmD  77. 

Uasa.— -Com.  v.  Wood,  11  Gray  86. 

N.  J.— State  V.  Hyer.  89  N.  J.  L. 
fiSS ;  State  v.  •  Murphy,  »7  N.  J.  L. 
112. 

Pa.— Com.  T.  Welble,  45  Pa  Super. 

207. 

Tent). — Smartt  v.  State,  112  Tenn. 
S39.  80  SW  686. 

Tex. — Mcx>re  v.  State,  87  Tex.  Cr. 
65;.  40  SW  287. 

See  also  Lundholm  v.  Mystic  Work- 
ers of  the  World,  164  III.  A.  472. 

[a]  AX  oommoa  law. — (1)  The 
woman*8  offense  at  common  lew  Is 
against  the  life  of  the  child.  Smith 
V.  Gaffard.  31  Ala.  45 ;  Solander  v. 
Peo.,  2  Colo.  48;  Com.  v.  Boynton,  116 
Masa,  343 ;  State  v.  Hyer.  39  N.  J.  L. 
ESS ;  State  v.  Murphy,  27  N.  J.  L. 
112.  (2)  It  never  waa  an  Indictable 
olTpnse  at  common  law  for  a  woman  to 
m&ka  an  operation  on  her  own  body, 
even  If  quick  with  child,  with  intent 
to  cause  miscarriage,  or  to  assent  to 
such  treatment  from  another.  State 
V.  Carey,  76  Conn.  342,  56  A  632; 
State  V.  Cooper,  22  N.  J.  L.  52,  51 
AmD  248.  (3)  "A  woman  taking:  a 
drag  to  orocure  abortion  may  be  guilty 
of  aa  offense -at  common  law,  but  not 
10  If  she  were  cot  pregnant  at  the 
time."  R«ff.  V.  Gay  lor.  Dears,  ft  B. 
:(S.  290. 

[b]  A  ctatnte  aiaWaff  it  man- 
dtBCUMr  to  admlnUter  drugs  or  use 
an  lastnunent  on  a  woman  quick  with 
child  does  not  apply  ^ere  the  woman 
herself  takes  the  drags  or  uses  the 
Instrument.  State  v.  Prude,  76  Mlsa. 
341.  24  S  871.  But  see  WelU  v.  New 
Emdaiid  Mut  Ins.  Co.,  191  Pa. 
»T.  814.  41  A  188,  71  AmSR  763  and 


note,  53  LRA  327  (where  the  court 
said :  "We  do  not  think  it  can  be 
questioned  that  the  woman  who  bo- 
liclts  the  commission  of  41id  offense, 
and  submits  her  body  for  its  perpe- 
tration, can  be  regarded  as  other  than 
a  participant  in  Its  commlsston,  and 
Is  therefore  criminally  responsible"). 

ee.  Peo.  V.  McQonegaf  186  N.  T. 
62,  82  NE  616 ;  Frazer  v.  Peo..  64 
Barb.  (N.  Y.)  306:  Peo.  V.  Meyers, 
6  N.  T.  Cr.  120  [aff  107  N.  T.  671, 
14  NE  608]. 

[a]  The  Ooaiiecrtloat  atatnte  pro- 
vides for  the  puDiahment  of  a  woman 
who  attempta  to  procure  unnecessary 
misoaiTiage,  whether  through  the  use 
of  her  own  hands  or  those  of  an 
agent  State  t.  Carey,  76  Conn.  842, 
«  A  632. 

[b]  •  Vndsv  the  Xdafto  atotato  the 
woman  operated  on  is  guilty  of  felony 
If  she  survives.  State  v.  Alcorn,  7 
Ida  699.  64  P  1014,  87  AmSR  262 
and  note. 

67.  Setfert  v.  State,  160  Tnd.  464, 
67  NK  100,  9S  AmSR  340  and  note: 
Hauk  V.  state.  148  Ind.  238,  46  NE 
127,  47  NB  465 ;  State  v.  Wilson,  79 
N.  J.  L.  241,  75  A*  776  ;  State  v.  Mur- 
phy, 27  N.  J.  L.  112;  Moore  v.  State, 
37  Tex.  Cr.  562,  40  SW  287  ;  Watson 
V.  State,  9  Tex.  A.  237. 

"It  la  a  well-settled  rule  at  law 
that  there  can  be  no  accomplice  with- 
out a  principal.  Our  law  does  not 
hold  the  woman,  whether  she  con- 
sents or  not,  a  principal.  She  is  guilty 
of  no  crime  known  to  the  law.  Now, 
to  hold  that  the  party  who  prescribes 
and  furnishes  to  the  woman  the  medi- 
cine with  which  to  effect  the  abortion 
is  an  accomplice,  would  be  to  change 
the  well-settled  rule  of  law.  Who 
would  be  his  principal  in  the  case? 
No  one.  ■  We  cannot  have  an  offense 
that  could  be  committed  by  an  ac- 
complice without  a  principal.  We^ 
therefore  hold  that  where  one  pre- 
scribes the  medicine,  and  furnishes  it 
to  the  woman  for  the  purpose  of  cre- 
ating an  abortion,  he  Is  a  principal." 
Per  Henderson,  J„  in  Moore  v.  State, 
37  Tex.  Cr.  552,  561.  40  SW  287. 

[a]  Presenoa,  aiding  and  ahstting. 
—One  who  is  present  when  the  crime 
Is  committed,  aiding  and  abetting  the 
commission,  although  his  hand  is  not 
the  Instrument  of  its  i»erpetratlon,  is 
a  .principal  at  common  law  and  also 
by  statute  In  some  Jurisdictions.  Com. 
V.  Sinclair,  196  Mass.  100,  80  NE  799, 
II  AnnCas  217  and  note ;  Dixon  v. 
State,  46  Nebr.  298.  64  NW  961. 

68.  Wllllngham  v.  State,  33  Tex. 
Cr.  98,  8S  SW  424  (under  a  sUtute 
providing  that  In  case  no  abortion 


results  the  person  administering  shall 
be  guilty  of  an  attempt), 

68.  Burris  v.  State,  73  Ark.  453. 
84  SW  723  (holding  that  the  fact 
that  medicine  was  sent  by  defendant 
tq-the  prosecutrix  by  another  who 
knew  of  the  prosecutrix's  condition 
and  knew  what  the  medicine  was  for, 
and  that  defendant  was  not  present 
when  the  medicine  was  delivered  or 
taken,  does  not  make  defendant  a 
mere  accessory)  ;  Selfert  v.  State,  160 
Ind.  464,  67  NB  100,  98  AmSR  840 
and  note. 

70.  -Tabler  v.  State,  84  Oh.  St.  127. 

71.  Conn. —  State  v.  Carey,  76  Conn. 
342.  66  A  632. 

Iowa — State  v.  Stafford,  145  Iowa- 
286.  123  NW  1671  State  v.  Crofford, 
188  Iowa  478,  110  NW  921;  State  v. 
Smith,  99  Iowa  26,   68  NW  Mi.  61 
AmSR  219  and  note. 

Ky.— Peoples  v.  Com.^  87  Ky.  487, 
9  SW  609.  810,  10  KyL  617. 

Mass. — Com.  v.  Follansbee,  165 
Mass.  274.  29  NB  471 :  Com.  v.  Draka 
124  Masa  81 ;  Com.  v.  Brown.  121 
Mass.  69 ;  Com.  v.  Boynton,  116  Mass. 
343 :  Cora.  v.  Wood,  11  Gray  86. 

Minn. — State  v.  Pearce,  56  uinn.  226, 
67  NW  652.  1065;  State  v.  Owena, 
28  Minn.  238. 

N.  J.— State  V.  Hyer,  3ft  N.  J.  X.^ 
698. 

N.  Y.,— Peo.  V.  McGonegal,  136  N. 
Y,  62,  32  NE  616;  Peo.  v.  Vedder,  98 
N.  Y.  630  ;  Dunn  v,  Peo..,  29  N.  Y.* 
523,  86  AmD  319;  Peo.  v.  Meyers.  5  N. 
Y.  Cr.  120  [aff  107  N.  Y.  671.  14  NE 
608].  Compare  however  Peo.  v.  Mur- 
phy. 101  N.  Y.  126.  4  NE  326,  64 
AmR  661  (where  the  court  speaks  of 
the  woman  as  an  accomplice  or  co- 
conspirator). 

Pa. — Com.  v.  Bell,  4  Pa.  Super.  187. 

Tenn. — Smartt  v.   State,   112  Tenn. 
539,  549.  SO  SW  686   [cit  Cycl. 

Tex. — Hunter  v.  State,  38  Tex.  Cr. 
61,  41  SW  602;  Miller  v.  State,  37 
Tex.  Cr.  675.  40  SW  313;  Wllllngham 
V.  State,  38  Tex.  Cr.  98,  25  SW  424 ; 
Watson  V.  State,  9  Tex.  A.  237. 

[a]  Woman  gnlltr  of  no  offsuM.— 
"At  common  law  an  operation  on  the 
body  of  a  woman  quick  with  child, 
with  intent  thereby  to  cause  her  mis- 
carriage, was  an  Indictable  offense, 
but  It  was  not  an  offense  In  her  to  so 
treat  her  own  body,  or  to  assent  to  such 
treatment  from  another ;  and  the  aid 
she  might  give  to  the  offender.  In  the 
physical  performance  of  the  operation, 
did  not  make  her  an  accomplice  In 
his  crime.  The  practical  assistance 
she  might  thus  give  to  the  perpetrator, 
did  not  Involve  her  In  the  perpetration 
of  his  crime.  It  was  m  truth  a  crime 
which.  In  the  nature  of  things,, she 


Digitized  by 


Google 


316  [1C.J.] 


ABOBTldN 


[§§  19-22 


by  another  for  the  purpose  of  procuring  an  abortiw 
is  an  accomplice/' 

[f  20]  2.  Others  as  Acceasoiies  and  AccompUces. 
Any  person  vrho  in  any  manner  aids,  abets,  or 
assuts  the  woman  or  any  other -person  to  procure 
an  abortion  is  an  accessory  or  accomplice.  But 
where  it  is  not  shown  that  defendant  advised, 
aided,  on  assisted  in  producing  the  abortion  he  can-^ 


not  be  considered  an  accomplice.'*  The  person 
so  acting  must  know  that  the  purp<»e  with  which 
the  act  is  beii^  done  is  to  procure  an  abortion" 

The  person  administering  the  drag  is  not  an  ac- 
complice of  the  woman/" 

Person  famislung  dmg.  One  who,  knowing  the 
purpose  for  which  a  drug  is  intended,  furnishes  it 
to  one  who  administers  it,  is  an  aceomplice/' 


VL  DEFENSES 


[$21]  A.  In  GeneraL  Since  the  statutes  usu- 
ally declare  that  any  person  who  shall  administer 
any  drug  or  use  any  instrument,  etc.,  with  intent 
to  procure  the  miscarriage  of  a  woman,'  unless 
certain  conditions  exist,  shall  be  punished,  the 
general  rule  is  that  no  fact  or  circumstance  which 
is  not  excepted  by  the  statute  either  in  terms  or  by 
a  fair  implication  is  available  as  a  defense/"  Hence 
it  is  not  a  defense  to  such  a  prosecution  that  de- 
fendant did  the  act  chai^d  with  the  consent  or  at 
the  request  of  the  woman,"  or  that  he  was  actuated 


could  not  commit.  And  so  It  has  been 
held,  under  various  /  statutory  Conns 
of  this  offense,  that  the  victim  of  an 
attempted  abortion  could  not  be  an 
accomplice  In  a  crime  which  consisted 
In  an  operation  on  her  body,  with  or 
without  heP  consent,  by  another  per- 
son with  Intent  to  produce  abortion." 
Per  Hamersley,  J.,  In  State  v.  Carey, 
76  Conn.  S42.  361,  SB  A  632. 

78.  Flxmer  v.  Peo.,  163  111.  123,  «8 
NE  667;  SUte  v.  McCoy,  52  Oh.  St. 
157,  S9  NB  316  (both  of  which  cases 
were  decided  under  general  statutes 
providing  that  "whoever  aids,  abets, 
or  procures  another  to  commit  any 
offense,  may  be  prosecuted  and  pun- 
ished as  if  he  were  the  principal 
offender"). 

[a]  'Oonvlctlou  of  th«  prlnolpal 
offwidw,  however,  seems  to  be  a  pre- 
requisite to  the  conviction  of  the 
woman  as  an  accomplice  In  such  cases. 
PIxmer  v.  Peo.,  1S3  III,  123.  38  NB 
<67. 

73.  Colo. — Solander  v,  Peo.,  2  Colo. 
48. 

Iowa. — Rtate  v,  Baldwin,  79  Iowa 
714.  45  NW  297. 

Mass, — Com.  v.  Sinclair,  195  Mass. 
100.  80  NE  799,  11  AnnCas  217 
and  note  {holding  that  a  statute 
making  the  act  of  aiding  or  assisting 
In  the  use  of  an  instrument  with  In- 
tent to  procure  abortion  a  different 
crime  from  the  act  of  using  such  In- 
strument or  other  means  does  not 
alter  the  common-law  rule  that  one 
who  Is  present,  aiding  and  assisting 
in  the  operation  may  be  convicted, 
even  if  he  does  not  himself  handle 
the  instrument  which  Is  used), 

Minn. — State  v.  Pearce,  66  Minn.  226, 
57  NW  652.  1066. 

Nebr. — Dixon  v.  State,  43  Nebr.  298, 
64  NW  961. 

N.  T.— Peo.  V.  Bitven  112  N.  Y. 
79.  19  NE  688,  8  AmSR  701  and  note. 

Tex. — ^WIIIInKham  v.  State,  88  Tex. 
Cr.  98.  26  SW  424;  Watson  v.  State, 
9  Tex.  A.  237  (holding  that  where  a 
physician  chanml  with  having  pro- 
duced an  abortion  had  informed  the 
woman's  father  of  her  condition,  and 
had  stated  to  the  father  that  he  couUi 
give  her  a  powder  and  make  her  all 
rlcht.  to  which  the  father  replied,  "All 
right :  anything  to  p&vp.  my  child," 
the  father  was  an  accomplice). 

See  State  v.  Wilson,  79  N.  J.  L. 
241.  76  A  776. 

rat  FroRMmtiott  a«  prlnolpal. — The 
accessory  mav  be  nro^pcuted  and  pun- 
Iphed  aa  If  he  were  the  nrlnclnal  of- 
fender, under  Gen.  St.  I  1G83.  State  v. 
Carey,  76  Conn.  342,  fi«  A  632. 

rhj  PTootiTlnff  phjslalan, — ^Where 
the  evidence  tended  to  ehow  that  de- 
fendant, charged  with  being  an  ac- 
ceraorr  before  the  fact  to  the 
commlsMon  of  an  abortion,  received 
the  woman  to  board,  knowing  her  con- 
dition, for  the  purpoH  of  haviny  an 


abortion  performed  upon  her,  and 
afterward  procured  a  phyxlclan  to 
operate  upon  her  and  produce  the 
abortion,  such  defenduit  was  held  to 
be  an  accessory  before  the  fact.  Com. 
V.  Adams.  127  Mass.  16. 

[c]  TnxiMblag  a  domicile  for  a 

Sregvant  i^oman  and  attending  her 
uring  an  illness  following  the  ad- 
ministration to  her  of  a  noxious  sub- 
stance by  another  with  Intent  to  pro- 
cure her  miscarriage  constitutes  one 
an  accessory  before  the  fact.  Iteg.  v, 
Hollla.  12  Cox  C.  C.  463. 

[d]  Otninaelins'  woman  to  submit 
to  abortion. — The  phrase  "counsel  any 
person"  intending  to  procure  a  mis- 
carriage, in  the  Delaware  statute, 
refers  to  a  person  other  than  the  wo- 
man to  l>e  operated  on  for  the  purpose 
of  procuring  an  abortion,  and  there- 
fore an  Indictment  charging  that 
defendant  "did  counsel  her,  the  said 
Kate  M.  Waters,  so  Intending  to  pro- 
cure a  miscarriage  of  her,  the  said 
Kate  M.  Waters."  is  bad.  State  v. 
Farm.  21  Del.  566,  60  A  977. 

74.  Smartt  v.  State.  112  Tenn.  539, 
664.  80  SW  586  [clt  CycJ. 

[a]  Aooompanyljiff  woman  to  place 
of  operation.^The  fact  that  a  woman 
Is  accompanied  by  a  female  friend  to 
the  house  where  an  abortion  is  per- 
formed, the  friend,  not  being  present 
In  the  room  at  the  time,  does  not  make 
the  latter  an  accomplice.  Com.  v. 
Drake,  124  Mass,  21.  To  same  effect 
Peo.  V.  Balkwell.  143  Cal.  259,  76  P 
1017 ;  Peo.  V.  McGonegal,  136  N.  Y. 
62.  82  NE  616. 

75.  See  Com.  v.  Follansbee,  165 
Mass.  274,  29  NE  471  (where  the  court 
refused  to  say,  as  matter  of  law,  that 
a  third  person,  who  procured  ether 
which  defendant  administered,  waa  an 
accomplice,  where  the  exceptions  did 
not  show  that  such  person  knew  the 

Eurpose^for  which  the  ether  was  to 
e  used). 

76.  State  v.  Murphy,  27  N.  J.  L. 
118  (where  the  court  held  that  under 
a  statute  prohibiting  the  administra- 
tion of  any  drug  or  sabstance  to  a 
pregnant  woman  with  Intent  to  pro- 
duce a  miscarriage^  the  person  admin- 
istering the  drug  is  not  an  accomplice 
of  the  woman,  much  less  Is  he  an 
accessory  to  a  crime  In  which  the 
woman  Is  the  principal). 

77.  Moore  v.  State.  87  Tex.  Cr. 
662.  40  SW  287  ;  Wandell  v.  State, 
(Tex.  Cr.  A.)  26  SW  27;  Tex.  Pen. 
Cone  (1895)  art  642. 

78.  See   statutes    of   the  several 

ra]  Aoensedl  relnotanoe  to  per- 
form the  operation  Is  not  a  defense 
to  a  charge  of  abortion,  if  he  subse- 

Suently  committed  the  act  charged. 
tBte  V.  Brown,  (Del.)  86  A  797. 

79.  Conn. — State  v.  Carey.  76  Conn. 
842,  66  A  «8I. 

Del. — State        Brown,  8S  A  797 ; 


solely  by  a  desire  to  screen  the  woman  or  himself 
from  exposure  and  disgrace,^  or  that  he  was  em- 
ployed by  persons  who  had  no  intention  of  having 
an  abortion  procured,  but  whose  sole  purpose  was 
to  entrap  defendant  into  a  violation  of  the  law.'' 

22]  B,  Advice  of  Phjraicians  or  Neoessity  to 
Save  Ziif  A  It  is  always  a  valid  defense  to  a  chaise 
of  abortion  either  that  it  was  necessary  to  procure 
a  miscarriage  of  the  woman  in  order  to  save  her 
life  or  the  life  of  her  unborn  child,"  or  that  the 
act  was  done  on  the  advice  of  one  or  more  physi- 

State  V.  Uassey,  82  A  Ut:  State  v. 
Ma«nell«  19  Del.  807,  61  A  io<:  State 
V.  Lodge,  14  Del.  548,  38  A  812. 

Ga. — Barrow  v.  State,  121  Oa.  .187, 
48  SE  950. 

Iowa. — State  v.  Moore.  26  Iowa  128, 
96  AmD  776., 

Mass. — Com.  v.  Snow,  116  Mass.  47; 
Com,  V.  Wood,  11  Gray  86. 

Mich.— Peo.  V.  Abbott.  116  Mich. 
263,  74  NW  629. 

Tex. — WItltngham  v.  State,  33  Tex. 
Cr.   98,   26   SW  424. 
.  Wis.— Miller  v,  Bayer,  94  wis.  123, 
68  NW  869. 

See  Smith  v.  State,  38  Me.  48.  54 
AmD  607. 

[a]  Solicitation  by  woman  made 
criminal  by  statnte. — Although  by  one 
statute  it  is  made  a  misdemeanor  for 
a  woman  to  "solicit  of  any  person 
any  medicine,  drug,  or  sutwtance,  or 
thing  whatever,"  and  to  "take  the 
same  .  .  ,  -with  Intent  thereby  to 
procure  a  mlBcarrlage,"  the  fact  that 
a  woman  soltclts  the  drug  of  the  ac- 
cused and  takes  it  In  violation  of 
that  statute  does  not  make  him  less 
guilty  for  furnishing  It  to  her  In  viola- 
tion of  another  statute  prohibiting  the 
prescrfbbig  or  furnishing  the  drug  with 
the  intent  to  procure  a  miscarriage. 


MoCaughey  v.  State,  156  Ind.  41,  69 
NK  169.  ' 

80.  Barrow  v.  State,  121  Oa.  187. 
48  SE  950  :  Com.  v.  Wood.  11  Oray 
(Mass.)  86. 

81.  Peo.  v.  Conrad,  102  App.  Div. 
666,  92  NTS  606  [aff  182  N.  T.  E2», 
74  NE  1122];  Reg.  v.  Tltley,  14  Cox 
C.  C.  502. 

89.  III.— Beasloy  v.  Peo..  89  III.  571  ; 
Hennard  v.  Peo.,  77  HI.  481. 

Md.— Worthlngton  v.  State,  92  Md. 
222,  48  A  356,  84  AmSR  508  and  note, 
66  LRA  363  and  note. 

Mo.— State  v.  Fltzporter,  98  Mo.  390, 
6  SW  223. 

Or. — State  V.  Clements,  IS  Or.  217, 
14  P  410. 

Tex. — State  v.  Rune,  41  Tex.  88. 

fa]  As  Oefnae  to  laOiotmnt  tor 
mwdos.— The  defense  that  abortion 
was  necessary  to  save  the  life  of  tho 
mother  Is  equally  a  defense  to  an 
indictment  for  the  murder  or  man- 
slaughter of  the  mother,  and  to  an 
Indictment  under  the  statute  for  an 
abortion.  Worthlngton  v.  State.  92 
Md.  222,  48  A  366.  84  AmSR  606 
and  note,  56  \AtA  353  and  note. 

\h^  To  prevent  sidoiae  of  motbar. 
—That  the  mother  had  threatened  to 
commit  suicide  unless  she  could  be 
relieved  of  the  child  with  which  she 
was  preen  ant  does  not  present  such 
a  necessity  for  the  performance  of  the 
operation  to  save  the  mother's  life 
as  Is  contemplated  by  the  statute.  The 
statute  was  intended  to  apply  only  to 
a  case  where  the  death  of  the  mother 
might  reasonably  be  anticipated  to  re- 
sult from  aatuE^l  causes  unless  the 
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eians  as  neeeaaaiy  bo  to  save  lifd."  This  is  geu- 
enlly  1^  virtue  of  exe^ims  contained  in  the 
statutes,^  bnt  it  "is  true  even  though  the  statute 
makes  no  express  exception  as  to  such  necessity  or 
advice.^  It  is  not  necessary  that  there  should  hare 
been  such  necessity  in  fact  and  also  that  it  should 
have  been  advised  by  one  or  more  physicians,  but 
it  is  snffieient  to  show  either  fact.  If,  however, 
defendant  seeks  to  justify  on  the  ground  that  a 
miscarriage  committed  without  the  advice  of  phy- 
sicians was  necessary  to  save  life,  he  must  prove 
that  such  necessity  did  in  fact  exist.  Although 
he  may  have  believed  that  the  necessity  existed, 
vet  if  in  fact  it  did  not  exist  he  is  not  exoner- 
ated." 

23]  0.  Nonpregnancy  of  Woman.  Whether 
the  fact  that  the  woman  was  not  pregnant  and 
therefore  could  not  possibly  suffer  a  mbearriage 
constitutes  a  defense  to  the  statutory  crime  depends 
on  the  terms  of  the  statute  creating  it.  Under 
those  statutes  which  define  the  offense  as  admin- 
istering drugs,  etc.,  to  "a  woman,"  **any  woman,'* 
or  any  "woman  supposed  to  be  pregnant,"  with 
intent  to  cause  or  procure  a  miscarriage,  the  offense 
consists  in  doing  such  act  with  the  specified  intent, 
and  therefore  it  is  no  defense  to  the  charge  that 
the  woman  was  not  pregnant  at  the  time." 

[i  24]  D.  Nonabortifacient  Character  of  Drug. 
The  language  of  the  statutes  also  governs  in  deter- 
mining whether  a  defense  may  be  made  out  by 
showing  that  the  drug  or  substance  administered 
did  not  possess  effective  quaUtics  for  the  purpose 
of  producing  a  miscarriage.  Where  the  statute 
merely  names  "any"  drug,  medicine,  etc.,  without 
any  words  descriptive  of  the  character  or  properties 
thereof,  it  is  no  defense  that  the  drug  or  medicine 
which  defendant  is  chai^d  with  having  adminis- 


tered with  intent  to  proenre  a  miscarriage  could  not 
produce  that  effect."*  It  would  seem,  on  principle, 
that  the  same  rule  would  a^^ly  where  the  statute 
prescribes  the  means  as  "any  poison",  or  any 
"noxious"  drug  or  substance,  and  it  has  been  so 
held,*"  although  it  has  also  been  held  that  a  "nox- 
ions"  thing  within  the  statute  means  a  thing  that 
will  produce  the  effect  mentioned  in  the  statute, 
that  is,  a  miscarriage.^ 

[$  25]  E.  Dead  Foetus.  It  has  ahready  been 
seen  that  the  word  "pregnant"  is  used  to  desig- 
nate the  condition  of  a  woman  from  the  moment 
that  she  conceives  until  she  has  been  delivered  of 
the  child  either  in  due  course  of  nature  or  other- 
wise, BO  that  a  woman  who  carries  a  foetus  in  her 
womb  is  pregnant,  whether  the  fmtus  is  living 
dr  dead.*'  Consequently,  if  the  act  of  defendant 
was  done  not  on  the  ground  of  removing  a  dead 
fcBtus,  but  merely  for  the  unlawful  purpose  of  pre- 
venting the  natural  result  of  sexual  intercourse,  the 
-fact  that  the  foetus  was  dead/^t  the  time  of  the 
act  charged  in  the  indictment  is  no  defense,  whether 
the  statute  makes  the  pregnancy  of  the  woman  an 
element  of  the  offense  or  not."^  But  where  defend- 
ant claims  that  the  conditions  were  such  as  to  make 
a  miscarriage  necessary  and  thus  to  bring  his  case 
within  the  exception  made  by  the  statute,  he  may 
show  that  the  foetus  was  dead,  for  the  purpose  o£ 
negativing  an  unlawful  intent.** 

26]  F.  Coercion  of  Husband.  It  is  a  good 
defense  for  a  married  woman  charged  with  the  pro- 
duction of  an  abortion  to  show  that  it  was  com- 
mitted by  her  under  the  coercion  of  her  hus- 
band." 

[$  27]    CI.  Former  Acquittal  or  Convictioii.  A 

plea  of  former  acquittal  may  be  a  bar  to  another 
prosecution  for  procuring  abortion.** 


Vn.   INDIOTUENT  OB  INFOBHATIOIT 


A  2S]   A.  In  Oenaral— 1.  Oonfonaity  to  Statnte. 

is  s  general  rule  that  when  a  statnte  creates  an 
offense  and  sets  out  the  facts  which  constitute  it, 
the  offense  may  be  sufficiently  charged  in  the  lad- 
gnai^  of  tile  statute,*^  and  this  general  rule  has 
been  Biany  times  applied  in  abortion  cases.**  But 


while  it  is  nec^sary  to  charge  the  offense  named 
in  the  statute,^  it  is  usually  held  that  it  is  not 
necessary  to  follow  the  exact  Itmguage  of  the  stat- 
ute, but  that  it  is  sufficient  if  the  offense  is  charged 
substantially  in  the  lai^nage  of  the  statute.'  Where 
the  language  of  the  statute  does  not  describe  the 


fcetufl  yrma  destroyed.  Hatchaxd  v. 
State.  79  Wis.  S57,  48  NW  880. 

83.  State  v.  Pltiporter,  93  Mo.  390, 
«  SW  222 :  Hatchard  v.  SUte.  79  Wis. 
357.  48  ZfW  380.    See  also  Infra  I  57. 

fa.1  OpentlOB  pezf onud  IV  auwle 
ykrHeUuL^Under  a  atatute  requlruie 
the  advice  of  two  physicians  as  to 
the  necessity  of  performfngr  the  act 
(o  sa.ve  life,  the  fact  that  one  of  de- 
fendants, a  physician,  believed  the 
operation  to  be  so  necessary  la  no  de- 
fense. If  the  necessltv  did  not  in  fact 
exist.  Hatchard  v.  State,  79  Wis,  357, 
48  yrw  380. 

84.  See  intra  S  S7. 

85.  Bee  Com.  v.  Shotes,  13  Allen 
(Ma^sJ  S64,  558  ( where  the  court 
•ipeahs  of  the  "possibility  that  the  act 
was  done  by  a  surgeon  for  the  purpose 
of  Eavln?  the  life  of  the  woman,  or  un- 
der any  other  circumstances  which 
would  furnish  a  lawful  Justification"). 

as.  State  V.  Pltzporter,  93  Mo.  390, 
G  SW  223. 

87.  Hatchard  v.  State,  79  Wis.  357, 
48  ?CW  380. 

88.  Com.  V.  TIbbetts,  157  Mass. 
519.  32  NE  910;  Com.  v.  Follansbee, 
U5  Mass.  274,  29  NE  471 ;  Com.  S. 
Taylor,  182  Mass.  261 ;  Powe  v.  State, 
48  N.  J.  U  34,  2  A  662  ;  Heg.  v. 
GoodatL  2  Cox  C.  C.  40.  See  also 
nipra  I  9. 

8Sl  State  t.  Fttsgerald,  49  Iowa 
»0.  31  AmR  148:  State  v.  Crews,  128 
N.  C.         38  BE  »8. 


90.  Dougherty  v.  Peo.,  1  Colo.  614. 

91.  Reg.  V.  Hollls,   12  Cox  C.  C. 

463.  See  also  supra  f  4. 

98.  See  supra  I  9. 

93.  Com.  V.  Buries,  X8B  Mass.  69, 
48  NE  602;  State  vTHoward,  8%  Vt. 
880. 

94^  Honnard  v.  Peo..  77  lU.  481; 
Com.  V.  Wood,  11  Gray  (Maes.)  8S. 

96.  Tabler  v.  State,  34  Oh.  St  127. 
90.    State  v.  Crook,   16  UUh  212, 

61  P  1091  (where  It  appears  that  the 
first  Indictment .  charged  defendant 
with  procuring  an  abortion  by  the  ad- 
ministration of  drugs,  and  that  the 
second  Indictment  charged  him  with 
procuring  an  abortion  by  means  of 
a  drug  and  the  use  of  an  instrument). 

97.  See  generally  Indictments  and 
Informations  [22  Cyc  157]. 

9S.  See  Indictments  and  Informa- 
tions [22  Cyc  239  et  seq]. 

99.  Ala. — Thomas  v.  State,  156  Ala. 
•166.  47  S  257. 

Colo. — Johnson  v.  Peo.,  33  Colo.  224, 
80  P  133,  108  AmSR  85  and  note; 
Dougherty  v.   Peo.,   1  Colo.  514, 

D.  C— U.  S.  V.  May,  9  I>.  C.  612. 

Fla. — Eggart  v.  State,  40  Fla.  627, 
25  S  144. 

Hi.— Scott  V,  Pea.  141  Til,  195,  30 
NB  829. 

Ind.— State  v.  Sherwood,  76  Ind.  16. 
Mass. — Com.  v.  Hartford.  193  Mass. 

464,  79  NE  784 ;  Com.  v.  TIbbetts.  167 
Masa  619,  82  NB  910;  Com.  v.  Corkln, 
188  Mass.   429 ;  Com.  v.  Thompson, 


108  Mass.  481 ;  Com.  v.  Jackflon,  IS 
Oray  187;  Com.  v.  Brown,  14  Qrajr 
419. 

N.  T,— Crichton  v.  Peo.,  1  Abb.  Deo. 
467  ;  Peo.  V.  Stbckholm.  1  Park.  Cr. 
424. 

N.  C— State 'V.  Craws.  128  N.  C. 
681,-  88  SB  298. 

Tex. — Cave  v.  State,  38  Tex.  Cr. 
336,  26  SW  608. 

Wis. — Hatchard  v.  State.  79  Wta 
367,  48  NW  380  [appr  State  v.  Dickin- 
son. 41  Wla  299], 

1.  See  State  v.  Parm,  21  Del.  556, 
60  A  977:  State  v.  Crook,  16  Utah 
212.  51  P  1091. 

[a]  Thus  It  has  been  held  that 
where  the  statute  constitutes  the  kill- 
ing of  a  woman  In  an  attempt  to  pro- 
duce an  abortion  a  crime,  an  Indict- 
ment will  not  He  for  manslaughter  in 
an  attempt  to  do  an  unlawful  act 
when  It  was  done  in  an  attempt  to 
produce  an  abortion.  Tlie  prosecution 
must  conform  the  Indictment  to  the 
otlense  described  by  statute.  Mont- 
Romery  v.  State,  80  Ind.  838,  41  AmR 
815. 

3.  See  generally  Indictments  and 
Informations  [22  Cyc  336  et  seq]. 

[a]  ^artratloas. — (1)  An  aver- 
ment that  the  acts  were  done 
"maliciously  and  without  any  lawful 
Justification"  was  held  to  be  sufflclent, 
althouf^h  the  word  used  In  the  statute 
was  "unlawfully,"  the  two  expressions 
betnff  sjmonymous.  y^m.  v.  Tkomp- 
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acts  oonstituting  the  offense,  the  indietment  must 
set  them  forth  speeifically.' 

29]  2.  Surplusage.  It  is  a  familiu  rule  that 
averments  in  pleadings  of  matter  not  necessarily 
relevant  to.  the  case,  being  mere  surplusage,  do  not 
in  any  way  affect  or  impair  the  sufficiency  of  the 
pleading,^but  may  be  disregarded  or  stricken  out/ 
Accordingly  an  indictment  for  abortion  is  not 
vitiated  by  any  averment  which  is  not  descriptive 
of  the  offense  or  of  the  acts  which  constitute  the 
offense,  but  such  averments  may  be  disregarded.' 

30]  3.  Defects  Oared  by  Verdict,  Defects  and 
imperfections  in  an  indictment  for  abortion' he 
eared  by  verdict  as  in  other  cases.* 

[$  31]  4.  Miscellaneons  Matters.  Naming  of- 
fenM.  It  is  not  essential  that  the  indictment  or 
information. should  name  the  offenseJ 

Changing  deatii  of  woman  or  child.  Whether  erf 
not  the  death  of  the  woman  or  child  aa  the  conse- 
quence of  acts  done  with  intent  to  procure  an 
sliortion  most  be  alleged  in  the  indictment  depends 
on  the  statutory  definition  of  the  crime.  If  the 
death  of  the  woman  is  thus  made  an  element  of 
the  crime^^  it  is  obvious  that  the  indictment  must 
allege  that  the  death  of  the  woman  resulted  from 
defendant's  acta.*  Where,  hawevex,  the  statute  de- 
fines the  offense  merely  as  doing  certain  acts  with 


intent  to  cause  an  abortion,  and  then  graduates 
the  punishment  accordingly  as  the  woman  does  or 
does  not  die,  an  allegation  of  the  fact  that  the 
woman  died  in  consequence  of  such  acts  is  not  nec- 
essary to  sustain  a  conviction  for  the  minor 
offense;^**  but  such  allegation  is  necessary  in  order 
to  reach  the  greater  crime  and  punishment.^' 

32]  B.  Particnlar  Allegationa— 1.  Intent— a. 
In  OeneraL  Defendant's  ^vil  intent,  being  the 
gravamen  of  the  offense,  must  be  alleged." 

33]  b.  Intent  to  Prodnce  Hiscaniage.  That 
the  instrument  was  used  or  the  drug  administered 
"with  intent  to  produce  a  miscarriage must  be 
alleged,  where  the  statute  makes  such  intent  an 
ingredient  of  the  offense;^  and  under  a  statute 
making  it  an  offense  to  use  any  means  to  procure  a 
miscarriage  "with  intent  to  cause  and  procure  a 
miscarriage,"  the  intent  to  cause  and  procure  mast 
be  chained  in  the  conjunctive.^* 

34]  c.  Intent  to  Destroy  Child.  An  indict- 
ment tmder  a  statute  making  the  intent  to  destroy 
the  child  an  element  of  the  offense  must  charge  that 
the  drug  was  administered  or  the  instmmoit  used 
with  intent  to  destroy  such  child." 

35]  d.  Malidondy.  As  a  general  rule  it  ia 
not  neoeasary  to  all^  that  the  acts  eoiutitntins 
the  offense  were  done  malicurasly^"  in  the  absence 


son,  108  Masa.  461.  (2)  So  under 
Code  f  976,  denouncing  the  oftenae  of 
"advising  and  procuring"  a  woman 
to  take  any  drug  "with  Intent  to  pro- 
cure her  miscarriage,"  It  1b  not  neces- 
aary  to  charge  or  prove  that  accused 
"procured"  the  dru^.  State  v.  Crews, 
128  H.  C.  Bgl,  582,  38  SE  293  (where 
Clark,  J.,  said :  "The  words  'advise 
and  procure'  the  woman  to  take  the 
<^g  means  that  he  not  merely  'ad- 
vised' her  to  take  It  (which  standing 
atone  Is  not  made  Indictable  in  this 
section,  though  It  Is  In  section  976), 
but  that  he  also  'procured  her,'  i.  e., 
prevailed  upon  her,  induced  her,  to 
act  upon  such  advice,  'with  intent  to 
procure  her  miscarriage'"). 

3.  Cochran  v.  Peo.,  176  III.  28,  61 
NK  845. 

4.  See  Indictments  and  Informa- 
tions [22  Cyc  367  et  seq]. 

5.  Com,  V.  Snow,  116  Mass.  47 ; 
Com.  V.  Brown,  14  Oray  (Mass.)  419: 
Crlchton  v.  Peo.,  6  Park.  Or.  (K  T.) 
set;  Hatchard  v.  State,  79  Wis.  SB7, 
48  NW  380. 

[Bl  ZUnrtratbrns^d)  Thus,  al- 
legations that  the  woman  was  quick 
with  child  and  that  the  child  died  are 
mere  surplusage  where  the  statute  does 
not  include  either  quickening  or  the 
death  of  the  child  as"  an  element  of 
the  oflfense.  Peo.  v.  Lohman,  2  Barb. 
(N.  Y.)  216  [art  1  N.  Y.  379,  49  AmD 
340].  (2)  So  too  if  an  indictment, 
or  a  count  in  an  Indictment,  sufficient- 
ly charges  a  crime  but  charges  it  with 
a  contlnuando,  the  contlnuando  clause 
thereof  may  properly  be  rejected  as 
surplusage,  when  the  offense  charged 
la  not  a  continuing  one,  and  when 
such  rejection  leaves  the  Indictment 
Intact  and  otherwise  unobjectionable. 
Esgart  v.  State,  40  Fla.  527.  25  S 
144.  (3)  And  where  the  indictment 
alleged  that  defendant  assaulted  the 
woman  and  then  committed  the  acts 
constituting  the  abortion,  the  allega- 
tions of  assault  were  considered  sur- 
plusage.   Com.  V.  Snow,  116  Mass.  47. 

e.  See  Indictments  and  Inl^orma- 
tions  [22  Cyc   485  et  seq]. 

[a]  A  ndiJolndnf  of  ooiiata  is  cured 
by  a  verdict  of  acquittal  on  one  of 
such  counts.  Com.  v.  Adams,  127 
Mass.  16 ;  Crlchton  v.  Pea,  C  ^axk.  Cr. 
(N.  T.)  I6S.    See  Infra  1  120. 

jb]  Mffanat  dnotiptloas  of  Mon* 
otfwiM*  An  omission.  In  an  Indict- 
ment containing  two  counts,  of  an 
averment  that  they  are  different  de- 
scriptions of  the  same  ottenM.  Is  cured 


by  a  verdict  of  not  guilty  on  one  of 
the  counts  and  the  entry  of  a  nolle 
prosequi  on  that  count.  Com.  v. 
Holmes,  103  Mass.  440.  'And  see  Infra 
if   62,  120. 

7.  State  V.  Crook,  18  Utah  212.  51 
P  lOBl  (holding  that,  although  the 
indictment  gives  an  erroneous  appella- 
tion or  falls  to  give  any  appellation  to 
the  offense.  If  the  acts  constituting 
the  offense  defined  by  the  statute  are 
sufficiently  stated,  the  requirements  of 
the  statute  are  sufficiently  compiled 
with). 

8.  See  supra  S  12. 

9.  State  V.  Barker.  28  Oh.  St  683. 
[a]    In  Ktanmri  Indictment  must 

show  whether  or  not  either  mother  or 
quick  child  died.  State  v.  Stapp,  246 
Mo.  338.  151  SW  971. 

10.  Com.  V.  Homer,  158  Mass.  343, 
26  NEl  872 ;  Com.  v.  Thompson,  108 
Mass.  461 :  Com.  v.  Wood,  11  Gray 
(Mass.) '86;  State  v.  Dean,  86  Ho.  A. 
478.  . 

[al  Km  anrnvatloa  of  offnuw^ 
An  allegation  that  the  woman  died  In 
consequence  of  the  abortion  Is  merely 
an  aggravation  of  the  offense  charged, 
and  defendant  may  be  convicted  with- 
out proof  of  the  death.  Com.  T.  Ad- 
ams, 127  Mass.  15. 

XI.  SUte  V.  Meyer,  65  N.  J.  L.  287, 
47  A  4«0.  86  AmSR  634  and"note,  52 
LRA  346  :  State  v.  Gedlcke,  43  N.  J. 
L.  86. 

ra]  Saffldsnoy  of  allegation  of 
daatli. — An  averment  that  defendant, 
by  the  several  means  mentioned  in 
the  Indictment,  and  with  the  intents 
and  purposes  therein  set  forth,  "did 
kill  the  said  Webster,"  is  a  sufficient 
allegation  that  she  died  in  conse- 
quence of  the  use  of  such  means  and 
Instruments.  Com.  v.  Brown,  14  Oray 
(Mass.)  419. 

13.  Com.  v.  Kersey,  2  Allen  (Mass. ) 
173.  See  Com.  v.  Adams,  127  Mass. 
15  (sufficient  allegation  of  unlawful 
intent). 

13.  III.— Scott  v.  Peo.,  141  in.  195. 
30  329. 

Me.— Smith  v.  State,  33  Me.  48,  64 
AmD  607. 

Mass. — Com.  v.  Boynton,  116  Mass. 
S4S. 

N.  J.^tate  V.  Drake.  30  N.  J.  L.  422. 

N.  Y.— Peo.  V.  Lohman,  2  Barb.  216 
taff  N.  Y.  379,  49  AmD  840]. 

[a]  Apylloatlona  of  the  rule. — 
Charging  that  defendant  inserted  an 
Instrument  into  the  womb  of  a  certain 
pregnant  woman,  and  thereby  attempt- 


ed to  produce  the  miscarriage  of  such 
woman  (Scott  v.  Peo.,  141  lU.  I9S, 
30  329)  ;  or  that  defendant  did 

thrust  an  instrument  Into  the  womb 
of  a  certain  pregnant  woman,  with 
Intent  then  and  there  to  produce  her 
miscarriage  (Howard  v.  Peo.,  185  141. 
662,  67  NE  441)  ;  or  that  defendant 
thfust  an  instrument  "into  the  IxKiy 
and  womb  of  one  (3eorgtanna  OorT, 
the  said  Qoff  being  then  and  there 
pregnant  with  child,  with  Intent  there- 
by, then  and  there,  to  cais»e  and 
procure  the  miscarriage  of  the  said 
Goff"  (Com.  V.  Boynton,  116  Mass. 
343)  sufficiently  alleges  an  Intent  to 
produce  a  miscarriage. 

[b]  Intent  of  ■ooeworr<— In  Com. 
V.  Adams,  127  Mass.  16,  the  Indictment 
alleged  that  a  person  unknown  had 
used  certain  means  "with  the  Intent 
to  procure  the  miscarriage  of  one 
Anna  F.  Clark."  and  that  defendant 
"did  feloniously  and  mallcloualy  Incite 
.  .  .  the  said  person  as  aforesaid 
unknown  the  said  felony  and  abortion. 
In  manner  and  form  aforesaid,  then 
and  there  to  do  and  commit"  It  was 
held  that  this  was  a  Bulllclent  allega- 
tion of  defendant's  Intent  since  the 
words  "maliciously  and  feloniously  in- 
cited," etc.,  ex  vl  termini  imported  that 
defendant  acted  with  an  unlawful  Intent. 

[c]  For  fozma  of  iBdiotmenta  or 
informations  containing  allwatlons  of 
intent  to  produce  a  miscarriage  se« 
Eggart  V.  State.  40  Fla.  527,  25  S 
144;  State  v.  Sherwood,  75  Ind.  15; 
Com.  v.  Jackson,  15  Gray  (Mat's, ) 
187 :  State  v.  Wood,  68  N.  H.  484  ; 
Peo.  V.  Stockham,  1  Park.  Cr.  (N. 
T.>  424:  Mills  V.  Com.,  13  Pa.  681. 

14.  State -V.  Drake,  SO  N.  J.  U 
422. 

18.  MItchen  V.  Com.,  78  Ky.  2^4, 
39  AmR  227  ;  Lohman  v.  Peo.,  1  N. 
Y.  379.  49  AmD  340  [aff  2  Barb.  21«1. 
In  Smith  V.  State,  38  Me.  «,  64  AmD 
607.  the  Indictment  alleged  that  the 
act  was  done  with  the  Intent  to  cau.se 
and  procure  the  woman  to  miscarry 
and  bring  forth  the  child  of  which  she 
was  then  pregnant  and  quick,  and 
that  by  means  of  that  act  she  brought 
forth  Uie  child  dead.  It  was  held  that 
this  was  not  a  sufficient  allegation  of 
the  Intent  required  by  the  Maine  stat- 
ute, which  defines  the  offense  as  using 
any  Instrument  etc.,  "with  intent  to 
destroy  the  child  of  whldi  a  woman 
may  be  pregnant" 

16.  Johnson  v.  Peo.,  88  Cola  284, 
80  P  1S3,  108  AmSR  8S:  Doofcbert- 
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of  statutory  provisions  malnwg  gneh  intent  an  ingre- 
dient of  the  crime.^' 

36J  6.  Feloniously.  In  aeeordanee  witb  the 
^Deral  rule  that  a  statutory  crime  may  be  suffi- 
ciently charged  in  the  language  of  the  statute," 
it  would  seem  that  the  indictment  in  an  abortion 
case  need  not  all^  that  the  act  was  done  fel- 
oniously, where  the  statute  does  not  use  the  word 
"felonious"  in  describing  the  offense,  even  though 
it  is  made  a  felony  and  is  punishable  as  such,^" 
although  it  is  always  safe  to  charge  that  the  act 
constituting  the  Sieged  crime  was  committed 
"feloniously,"  since  the  use  of  such  word  will  not 
vitiate  an  indictment,  even  though  the^  offense  is 
only  a  misdemeanor.** 

[  i  37]  f .  Unlawfully.  Where  the  statute  de- 
scribes the  offense  as  doing  certain  acts  "unlaw- 
fully" the  indictment  should  charge  that  they 
were  done  unlawfully.'* 

[$  38]  2.  Means — a.  In  Oeneral.  The  means  em- 
ployed to  produce  the  abortion  must  be  stated  in 
the  indictment  witb  as  much  certainty  as  the  evi- 
dence before  the  grand  jury  will  permit.^ 

Charging  Hwang  in  the  UtamatiTe.  In  accord- 
ance with  the  general  rale  governing  indietments 


and  informations,^  an  all^ation  in  the  alternative 
as  to  the  noeans  employed  to  procure  an  abortion  is 
insufficient  "  in  the  absence  of  any  statutory  modi- 
fication of  the  general  rule.^" 

[$  39]  b.  £EtOTnal  Violence.  An  indictment 
may  chai^  the  production  of  an  abortion  by  the 
use  of  external  violence  applied  to  the  person  of 
the  pr^nant  woman.'" 

[$  40]  e.  ITame  or  Description  of  Insfcranuitt. 
It  is  well  settled  that  it  is  not  jneeesBary  to  name 
or  describe  the  instrument  alleged  to  have  been 
used,  if  it  is  uixknown  to  the  grand  jury,  and  that 
an  indictment  is  always  sufficient  if  it  charges  the 
means  as  "a  certain  instrument,  a  more  particular 
description  of  which  is  to  the  grand  jurors  afore- 
said unknown."*'  But  whether  the  indictment 
must  name  or  describe  the  instrument  or  alle^ 
that  the  name  or  description  thereof  is  unknown 
to  the  grand  jurors  does  not  seem  to  have  been 
authoritatively  determined." 

41]  d.  Manner  of  Vsiiig  Instroment.  Id 
charging  the  commission  of  ^  abortion  by  the  use 
of  an  instrument  it  is  necessary  to  ^oge  the  man- 
ner in  which  the  instrument  was  used,"  but  no 
particular  form  of  expression  is  required.*' 


V.  Peo„  1  Colo.  514 ;  Com.  Thorap- 
i^n.  108  Mass.  461;  Com.  v.  fiholes, 
13  AU«n  (Moss.)  664. 

17.  Com.  V.  Morrison.  Iff  Gray 
(Mass.)  224  (decided  under  the  former 
statute)  :  State  Murphy,  27  N.  J. 
L.  113. 

18.  See  supra  |  28. 

1».  Hays  V.  State,  40  Md.  688 
(holding  tbat  an  Indictment  which  did 
not  allege  that  the  act  was  done  "fe- 
loniously" was  suOIclent).  .In  Com.  v. 
Jackson.  16  Gray  (Mass.)  187,  the 
court.  In  suMtaliUng  an  Indictment 
whlcb  omitted  the  word  "feloniously," 
said  tbat  It  was  "quite  Bufflclent  to 
chars«  it  as  a  atatuta  offeiiBe."  It 
to  to  be  obaerved.  however,  that  It 
1b  provided  by  statute  In  Maasachusetts 
that  no  Indictment  shall  be  deemed 
Invalid  by  reason  of  the  omission  of 
the  word  "felonious"  or  "feloniously." 

ao.  See  Indictments  and  Jnforma- 
Uona  [22  Cyc  883  text  and  note  fi6]. 

[a]  gHlBrfeacy  of  aUefatlon  of 
fetonlou  latest. — An  allegation  In  an 
indictment  that  defendant  did  feloni- 
ously, unlawfully,  and  willfully  employ 
and  use  a  certain  Instrument  with  In- 
tent then  and  there  thereby  to  produce 
mtscama^e  BUfflctentty  alleges  the  use 
of  the  Instrument  with  a  felonious  In- 
tent. Charging  that  an  act  was 
done  feloniously  and  unlawfully  Is 
tantamount  to  charging  that  It 
was  done  with  a  felonious  intent. 
Holland  T.  State.  131  Ind.  568,  31  NB 
339.  See  also  State  v.  Thurman, 
«6  Iowa  698,  24  NW  611  (which 
was  a  prosecution  for  murder,  where 
an  Indictment  charging  that  defendant 
willfully,  malldously,  and  feloniously 
administered  a  drug  with  Intent  then 
and  there  to  produce  a  miscarriage 
was  held  sufflciently  to  allege  malice 
aforethought). 

ai.  Com.  T.  Thompson,  108  Alass. 
461  (holding,  however,  that  an*  aver- 
ment that  the  acts  were  done  mali- 
ciously and  "without  any  lawful  Justt- 
ficatloa"  was  sufficient,  although  the 
statute  used  the  word  "unlawfully"). 

aa.  Com.  V.  Nobler  166  Mass,  13, 
42  KE  328. 

ta]  »ea»im  of  nOe.— The  manner 
of  ccanmlttlng  an  offenae  of  this  char- 
acter should  at  least  be  stated  in  the 
Indictment  with  such  reasonable  par- 
ticularity as  will  furnish  the  accused 
with  such  reasonable  information  as 
to  enable  him  to  rebut  or  explain  away, 
if  he  can.  the  acts  or  circumstances 
likely  to  be  adduced  against  him  on 
the  trial  of  the  cause.  State  v.  Rupe, 
41  Tex.  SS.  _  - 

[b]  Att— ipf    There  la  no  differ- 


ence fn  principle  between  the  case  of 
an  attempt  to  procure  an  abortion  and 
one  of  actual  abortion,  as  to  the  al- 
legation of  the  means  used.  Reum 
V.  State.  49  Tex.  Cr.  126.  90  SW  1109. 

S3.  See  Indictments  and  Informa- 
tions [22  Cyc  298]. 

24.    State  V.  Drake,  30  N.  .J.  L.  422. 

85.  See  statutes  of  the  several 
states ;  and  cases  infra  this  note. 

[a]  By  statnta  (1)  in  some  states 
It  is  provided  that  where  an  offense 
may  have  been  committed  by  the  use 
of  different  means  the  Indictment  may 
allege  the  means  of  committing  the 
offense  in  the  alternative,  and  auch 
statutes  have  been  applied  In  abortion 
cases.  State  v.  Owens,  23  Minn.  238 ; 
Smartt  v.  State,  112  Tenn.  689,  80 
SW  686'  ("certain  Instrument  or  in- 
struments suitable  for  purpose  of  wo- 
ducfng  abortion"  sufficient).  (2)  The 
Alabama  statute  prescribes  forms  <  of 
indictments  In  various  cases,  and  pro- 
vides that  "In  other  cases  forms  may 
be  used  as  near  similar  as  the  nature 
of  the  case  and  the  rules  prescribed 
In  this  chapter  will  permit"  (Cr,  Code 
[1907]  9  7132),  The  forms  prescribed 
generally  follow  the  language  of  the 
statute  and  charge  the  offense  In  the 
alternative.  It  was  held  under  this 
statute  that  an  indictment  for  abor- 
tion which  alleged  that  the  defendant 
administered  "a  drug  or  substance, 
or  used  or  employed  an  Instrument" 
was  sufficient  Thomas  V.  State,  166 
Ala.  166,  47  a  257. 

96.  Navarro  v.  State.  24  Tex.  A. 
378,  6  SW  542  (an  indictment  held 
sufficient,  on  motion  In  arrest,  as 
properly  charfflnrr  this  method  of  com- 
mitting the  offense), 

37.  Ala. — Thomas  v.  State,  156  Ala, 
166,  47  S  257, 

Ark.— State  v.   Reed,   45  Ark.  333. 

Ida.— State  v.  Alcorn,  7  Ida.  699, 
64  P  1014,  97  AmSR  262  and  note. 

111.— Baker  v.  Peo.,  106  111.  452. 

Mass. — Com.  v.  Noble,  166  Mass.  13. 
42  NB  328;  Com.  v.  Thompson,  159 
Mass.  66,  33  XE  1111 ;  Com.  v.  Corkln, 
136  Mass.  429;  Com.  v.  Snow.  118 
Mass.  47  ;  Com.  v.  Jackson,  15  Gray  187. 

Minn.— State  v.  Bly,  99  Minn.  74, 
108  NW  833. 

N.  H.— State  v.  Wood.  63  N.  H. 
484. 

N,  T. — Peo.  V.  Stockham,  1  Park. 
Cr.  424, 

N.  D.— State  v.  Longstreth,  19  N. 
D.  268,  121  NW  1114,  AnnCasl912D 
1317  and  note. 

Tenn. — Smartt  v.  State,  112  Tenn. 
639.  80  SW  686. 

[a]    la  a  WaBraota  eaae  the  court 


said :  "That  It  [the  Indictment]  does 
not  sufflciently  notify  the  offender  of 
the  nature  of  the  charge  to  enable 
him  to  prepare  for  trial  has  no  reason- 
able foundation.  That  his  defense 
could  possibly  turn  or  depend  upon 
the  exact  Instrument  or  method  of 
operation  Is  not  within  the  realm  of 
possibility."  State  v.  Bly,  99  Minn. 
74,  77.  108  NW  833  [quot  State  v, 
Longstreth,  19  N,  D.  268,  121  NW 
1114,  1116,  AnnCasI912D  1317  and 
note  J. 

88.  See  Com.  v.  Sinclair,  196  Mass. 
100.  80  NE  799,  11  AnnCas  217  and" 
note:  and  cases  infra  this  note. 

[a]  Thus  (1)  in  Thomas  v^  State. 
166  Ala.  166.  47  S  267.  It  was  held 
to  be  unnecessary  to  allege  that  the 
name  of  the  Instrument  was  unknown 
to  the  grand  Jury.  (2)  In  Reum  v. 
State,  49  Tex,  Cr.  125,  90  SW  1109. 
the  indictment  alleged,  in  one  of  the 
counts,  the  use  of  a  "certain  metallic 
instrument  calculated  to  produce  an 
abortion,"  and  It  waB  held  that  If 
this  was  defective  the  defect  was 
cured  by  a  succeeding  count  allCRlng 
that  defendant  used  an  Instrument  the 
name  and  character  of  which  were  un- 
known to  the  grand  jurors  and  could 
not  be  further  described.  (3)  But  In 
Com,  V.  Sinclair.  195  Mass.  100,  80 
NE  799.  11  AnnCas  217.  it  was  said 
that  the  averment  of  the  name  or  de- 
scription of  the  instrument  is  essen- 
tial at  commfcn  law  to  a  complete 
description  of  the  offense  charged, 
unless  excused  by  an  averment  that 
the  particulars  are  unknown  to  the 
grand  Jury.  In  this  case,  however, 
the  failure  to  describe  the  instrument 
or  to  state  that  It  was  unknown  to  the 
grand  Jurors  was  held  not  to  be  a 
ground  for  quashing  the  Indictment, 
since  under  the  Massachusetts  i>tat- 
ute  defendant  could  demand  a  bill  of 
particulars  covering  the  matter. 

89.  Del.— State  v.  Brown,  85  A  797. 
III.— Cochran  v.  People,  176  111.  28, 

61  NE  845 :  Baker  v.  Pea,  106  III. 
452. 

Ind.— Rhodes  v.  State.  128  Ind.  189, 
27  NE  866.  36  AmSR  429. 

Mass. — Com.  v.  Corkln,  136  Mass. 
429  :  Com.  v.  Brown,  121  Mass.  69. 

MlCh,— Peo.  V.  Olmstead,  30  Mich. 
481. 

N.  D. — State  V.  Longstreth.  19  N. 
D.  268,  121  NW  1114  AnnCaaigi2U 
1317. 

Tenn. — Smartt  v.  State,  112  Tenn. 
539.  649,  80  SW  686  [quot  Cyc]. 

Contra  Thomas  v.  State.  166  Ala. 
166.  47  8  267, 

SCL    Com.  V.  Wood,  11  Gray  (Mass,) 
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[§§  42-45 


[$42]  e.  Name, '  Desdription,  uid  Quditids  of 
Drug.  The  requirements  of  the  indictment  in  re- 
gard to  describing  the  drug  are  dependent  on  the 
provisions  of  the  Btatute.  The  statutes  generally 
/define  the  offense  as  administering  "  any  _  medicine 
or  drug,"  "any  drug,  medicine,  or  other  thing 
whatever,"  "any  drug  or  substance  whatever,"  and 
the  like,  with  ^intent,  ete. ;  and  under  such  statutes 
it  is  ^Leld  that  it  is  not  necessary  in  the  indictment 
to  state  the  name  or  description  of  the  drilg,  medi- 
cine, or  thing  administered,^^  or  to  state  the  quan- 
tity a4ministered,^  or  that  it  was -noxious.*^  But 
under  a  statute  naming  the  means  as  any  "noxious" 
substance,  or  "any  poison  or  other  noxious  sub- 
stance," it  would  seem  that  the  indictment  should 
allege  that  the  drug  or  substance  administered  was 
noxious,"'  or  that  it  was  capable  of  procuxing  a 
miscarriage.'" 


431  f>  Hanner  of  Administering  Drnc.  The 

manner  in  which  the  drug  was  administered  need 
not  be  alleged.^'  Alleging  that  defendant  did  ad- 
vise and  procure  the  woman  to  take  a  certain 
medicine  is  sufficient."'  Where  the  offense  is  the 
administering  or  advising  the  taking  of  a  drug, 
it  is  not  necessary  to  allege  that  it  was  taken  or 
swallowed.*" 

44]  g.  Advertising  Means.  Under  a  statute 
prohibiting  the  advertising  or  making  public  of  infor- 
mation as  to  how  or  where  means  for  the  procm*e- 
ment  of  an  abortion  can  be  obtained,  an  indictment 
should  allege  the  manner  in  which  Uie  information 
was  published."* 

45]  3.  Fbysiological  Oonditiona — a.  Quicken- 
ing.- At  common  law  it  was  necessary  to  charge 
that  the  woman  was  "quick  with  child,""  and  this 
is  the  rule  under  statutes  making  the  quickening  of 


85  (holding  that  the  word  "used"  Is 
not  essential  If  the  fact  that  defend- 
ant used  the  Instrument  Is  otherwise 
clearly  stated ) . 

[a]  Omlauou  of  words  "nwd  vpon 
tli*  1)007." — In  Peo.  v.  Wah  Hln^,  16 
Cal.  A.  195.  202,  114  P  416,  an  In- 
dictment charging  the  use  of  Instru- 
ments, describing  them,  upon  the 
woman  named,  she  being  pregnant, 
with  Intent  to  procure  her  miscarriage, 
the  same  not  being  necessary  to  pre- 
serve her  life,  was  held  sufflclent, 
without  stating  how  the  instruments 
were  used,  the  court  saying,  per  Chip- 
man,  C.  J,  r  "The  Innictment  would 
have  been  Improved  had  It  charged 
that  the  Instruments  were  'used  upon 
the  body.'  Still,  It  seems  to  us  that 
the  omission  of  the  words  the  body 
or  raises  no  doubt  as  to  what  was 
meant,  and  what  defendant  might 
readily  have  understood  to  have  been 
meant,  by  the  language  used.  A' mis- 
carriage cannot  well  oe  produced  ex- 
cept by  some  means  applied  to  the 
body  of  the  pregnant  woman." 

[b]  XUnrtraUou^d)  An  Indict- 
ment charging  that  defendant  Inserted 
an  Instrument  Into  the  "private  parts" 
of  a  certain  pregnant  woman  aumclent- 
ly  alleges  the  manner  of  committing 
the  ofTenae.  Baker  v.  Peo.,  106  HI. 
452.  (2)  An  Indictment  that  charges 
defendant  with  having  feloniously  in- 
troduced an  instrument  Into  the  womh 
of  a  pregnant  woman  with  the  Ullent 
to  produce  a  miscarriage  ia  sufficient, 
although  It  does  not  allese  what  kind 
of  a  wound  It  produced  or  what  dis- 
ease it  caused.  Rhodes  v.  State,  128 
Ind.  189,  27  NE'  866,  26  AmSR  429. 
fS)  An  averment  that  defendant  did 
"use  and  employ  In  and  upon  the 
body  and  person  of  the  said"  woman 
certain  Instruments  and  other  means 
is  sufficient.  State  v.  Biy,  99  Minn. 
74.  108  NW  8S3.  f4)  *An  indictment 
charging  that  defendant  "feloniously, 
maliciously,  and  unlawfully  did  use 
a  certain  Instrument,  the  name  of 
which  instrument  Is  to  the  Jurors  afore- 
said unknown,  which  instrument  Tde- 
fendant]  in  his  hands  then  and  there 
had  and  held,  by  then  and  there  forc- 
ing and  thrusting  the  Instrument  afore- 
said Into  the  body  and  womb  of  a 
certain  woman  .  .  .  with  Intent 
thereby  then  and  there  to  cause  and 
procure  the  miscarriage,"  sufflclently 
alleges  that  defendant  unlawfully  used 
an  Instrument  with  intent  to  procure 
a  miscarriage,  and  it  sufflclently  de- 
scribes the  Instrument  and  the  man- 
ner In  which  defendant  used  It.  Com. 
T.  Corttin,  1S»  Mass.  429.  (6)  But 
where  an  indictment  charged  In  the 
flrst  count  that  defendant  did  adminis- 
ter and  use  on  one  Stella  Roberts  a 
certain  Instrument,  and  In  the  second 
count  that  defendant  did  use  on  and 
administer  to  one  Stella  Roberts  a  cer- 
tain Instrument  with  Intent  to  produce 
her  mtsearrlave.  It  was  held  that  the 
manner  In  which  the  instrument  was 
used    was    not    aufflclently  alleged. 


Cochran  v.  Peo.,  175  III.  28.  32,  51 
NE  845  (where  the  court  said:  "No 
attempt  whatever  is  made.  In  either 
count,  to  state  how  or  in  what  manner 
the  instrument  was  used  'or  adminis- 
tered.* Whether  It  was  done  'by  forc- 
ing, thrusting  and  inserting  said  In- 
strument into  the  private  parts'  .  .  . 
or  in  some  other  manner.  Is  wholly 
left  to  Inference"). 

[c]  Tot  forms  of  ladlotments  suffi- 
ciently alleging  the  manner  of  using 
the  Instrument  see  State  v.  Brown, 
(Del.)  85  A  797  ;  State  v.  Sherwood, 
76  Jnd.  16;  Com.  v.  Jackson,  15  Qray 
(Mass.)  187:  State  v.  Wood,  63  M.  H. 
484  ;  Peo.  v.  Stockbam,  1  Park.  Cr. 
(N.  T.)  424;  Orerawood  t.  SUte,  3 
Okl.  Cr.  247.  106  P  571. 

31.  Ala. — Thomas  v.  State,  156  Ala. 
1S6.  47  S  257. 

Ark.— State  v.  Reed,  45  Ark.  333. 

Colo. — Dougherty  v.  Peo.,  1  Colo. 
614. 

Ind.— Carter  v.  State,  2  Ind.  617 ; 
State  V.  Vawter,  7  Blackf.  592.. 

Iowa. — State  v.  Moothart,  109  Towa 
ISO,  80  NW  201 ;  State  v.  Fitzgerald, 
49  Iowa  260.  31  AmR  148. 

Mass. — Com.  V.  Morrison,  18  Oray 
224. 

Mo. — State  v.  Van  Houten,  37  Mo. 

357. 

N.  T.— Peo.  V.  Stockham,  1  Park. 
Cr.  424. 

N.  P.— State  V.  Longstreth,  12  N.  D. 
268.    121    NW  1114. 

Pa.— Com.  V.  W  ,  3  Pittsb.  462. 

Tex. — Reum  v.  State,  49  Tex.  Cr. 
125.  90  SW  1109;  Cave  v.  State,  33 
Tex.  Cr.  335,  26  SW  503  ;  Watson  v. 
State.  9  Tex.  A.  237. 

Eng. — Rex.  v.  Phillips,  3  Campb.  73. 

Ta]  Wbstlier  tlie  dnig-  was  liquid, 
■olid,  or  gaseona  need  not  be  stated. 
State  V.  Moothart,  109  Iowa  130,  80 
NW  301. 

33.  State  v.  Van  Houton,  57  Mo. 
857:  State  v.  Dean,  85 'Mo.  A.  473; 

Com.  V.  W  ,  8  Pittsb.   (Pa.)  462  ; 

Watson  V.  State,  9  Tex.  A.  237. 

33.  Ind. — State  v.  Vawter,  7  Blackf. 
592. 

Mo. — State  T.  Van  Houten,  37  Mo. 

367. 

N.  C— State  V.  Crews,  128  N.  C. 
581.  38  SE  293. 

Pa.— Com.  V.  W  ,  2  Pittsb.  462. 

Tex. — ^Watson  v.  State,  9  Tex.  A, 
287 

Eng. — Rex  T.  Phillips.  8  Campb.  73. 

[a]  The  wotA  **BOsiiniitf'  la  mr- 
nlnsage,  the  essential  Ingredient  being 
the  "intent"  with  which  the  drug  Is 
used,  and  its  nature  being  material 
only  as  throwing  light  on  the  Intent. 
State  v.  Stafford,  146  Iowa  286,  128 
KW  167:  State  T.  Crews,  128  N.  O. 
681,  38  SE  293. 

34.  See  Dougherty  v.  Peo.,  1  Colo. 
614. 

ral    The  Bngllsli  statute  <43  Geo. 

m  o  58)  in  the  first  section  makes 
it  a  capital  felony  to  administer  "any 
deadly  poison  or  other  noxious  and 
destructive  aubstance  or  thing,"  and 


the  second  section  makes  It  a  felony 
punishable  by  line  and  imprisonment 
to. administer  "any  medicines,  drug,  or 
other  substance  or  thing  whatsoever," 
It  was  held  that  an  indictment  drawn 
under  the  second  section  of  this  statute 
did  not  require  an  allegation  that  the 
thing  administered  was  noxious,  but 
the  court  referred  to  an  indictment 
against  the  same  defendant  under  the 
first  section,  which  contained  an  allega- 
tion that  the  thing  admlnlstere<d  was 
"noxious  and  destructive."  Rex  v. 
Phillips.  3  Campb.  73.  See  also  Reg. 
v.  Furrow,  Dears.  &  B.  164 ;  Rex  v. 
Scudder,  1  Moody  C.  C.  216. 

[b]  Vnder  the  Massaohnsetta  stat- 
ute which  specifies  "any  poison,  drug, 
medicine,  or  noxious  thing,"  It  was 
held  that  an  indictment  alleging  that 
defendant  administered  a  drug  was 
sutHcient  without  further  alleging  that 
such  drug  was  noxious.  Com,  v.  Mor- 
rison, 16  Qray  224. 

as,  state  v.  Gtedlck^  48  N.  J.  I* 
86. 

36.  Thomas  v.  State,  166  Ala.  166, 
47  S  267  ;  State  v.  Moothart.  109  Iowa 
130.  80  NW  301;  State  t.  Owens,  22 
Minn.  238. 

37.  Peo.  v.  Stockham,  1  Park.  Cr. 
(N,  Y.)  424. 

[a]  Vor  fOTBw  of  Indletmaata  con- 
taining sufficient  allegations  as  to  the 
admlnlstertng  of-  the  drug  see  Peo.  v. 
Stockham,  1  Park.  Cr.  (N.  Y.)  424; 
Mills  V.  Com.,  13  Pa.  681. 

38.  State  V.  Owens,  22  Minn.  238; 
State  V.  Murphy.  27  N.  J.  L.  112, 

[a]  "If  takur  ia  Bwoessary  to  ooBk 
■tltote  an  admlidatexiBg-  then  to 
charge  that  It  was  administered  charges 
that  It  was  taken."  Per  Given,  J..  In 
State  V.  Moothart  109  Iowa  180,  133, 
80  NW  301. 

39.  State  V.  Fieke,  66  Vt  434,  29 
A  633  (holding  that  an  indictment 
charging  defendant  with  making  pub- 
lic by  written  words  Information  as 
to  where  advice  and  medicine  might 
be  obtained  for  the  purpose  of  produc- 
ing an  abortion  is  insufnclent,  although 
In  the  words  of  the  statute,  since  It 
should  have  apprised  defendant  of  the 
manner  In  which  It  Is  claimed  it  was 
published). 

[a]  Indlotuent  held  snfllolent  see 
Com.  v.  Hartford,  193  Mass.  464,  79 
NB  784. 

40.  Eggart  v.  State,  40  Fla.  627,  25 
S  144 ;  Mitchell  v.  Com.,  78  Ky.  304,  39 
AmR  227 ;  Com,  v.  X^rker,  9  *Metc. 
(Mass.)  263.  43  AmD  396;  Com.  t. 
Bangs,  S  Mass.  887 ;  State  v.  Emerleh, 
87  Mo.  110  [air  18  Mo.  A.  492].  Con- 
tra Mills  V.  Com.,  13  Pa.  631. 

[a]  In  Hortb  Oarolln*  the  doctrine 
held  in  Pennsylvania  an(l  laid  down  in 
Mills  v.  Com.,  13  Pa.  630,  Is  followed, 
and  it  Is  held  that  It  Is  not  necessary 
In  charging  the  offense  at  common 
taw  to  allege  that  the  woman  was 
quick  with  child.  The  criminal  act. 
it  was  held,  could  be  committed  at  any 
stage  of  pregnancy.  The  fonn  of  In- 
dictment here  f<^owed  was  that  set 
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the  child  an  essential  element  of  the  offense;'^  but 
it  is  not  necessary  under  statutes  which  do  not 
make  quickening  an  essential  element  of  the  of- 
fense." Where  the  statute  makes  the  offense  the 
attempt  to  procure  abortion  or  premature  delivery 
before  the  period  of  quickening,  the  indictment 
must  allege  that  the  act  was  done  before  the  period 
of  quickening." 

[$  46]  b.  Pregnancy.  In  like  manner,  it  is 
aonecessary  to  allege  that  the  woman  was  preg- 
nant, where  her  pregnancy  is  not  an  element  of  the 
offense  as  defined  by  the  statute  under  which  the 
prosecution  is  instituted;**  but  under  a  statute  pro- 
hibiting the  use  of  any  means  to  produce  the  mis- 
carriage of  "any  pregnant  woman''  the  pr^naney 
must  be  alleged." 

[$  47}  c  Miscarriage.  At  common  law  an  indict- 
ment which  alleged  the  administration  of  a  drug 
for  the  purpose  of  producing  an  abortion,  but 
which  failed  to  allege  that  a  miscarriage  followed 
the  administration  of  the  drug,  is  defective.*"  But 
under  the  statutes  generally  miscarriage  ia  not  an 
element  of  the  offense,  and  eonseqaently  such  an 
allegation  is  unnecessary.^^ 

48]  d.  Kind  of  Wonnd  Made  or  Disease 
CansedL  The  indictment  need  not  allege  the  kind 
of  wound  made  by  the  use  of  an  instrument,  nor 
the  disease  it  caused.*" 


[$  49]  4.  Time  and  Place.  The  time  when  and 
the  place  where  the  acts  were  committed  must  be 
alleged  in  accordance  with  the  general  rules  govern- 
ing the  averment  of  time  and  place  in  indictments:*' 
50]  6.  Defendant's  Relation  to  Offense.  i;he 
indictment  should  show  defendant's  relation  to  the 
offense,  whether  as  a  principal  or  as  an  accessory.'" 
One  may  be  charged  aa  an  accessory  of  an  unknown 
principal."' 

51]  6.  Woman.  The  woman  on  whom  the 
crime  was  committed  must  be  specified,  although 
not  necessarily  by  name.  She  may  be  described  as 
one  "to  the  jurors  unknown.""  But  it  ia  not 
necessary  to  allege  that  the  act  charged  was  com- 
mitted on  a  woman,  when  the  language  of  the  .in- 
dictment necessarily  impo.rts  this."' 

[$  52]  0.  Duplicity— 1.  Charging  Different 
Means.  A  connt  in  an  indictment  for  abortio^x  is 
not  duplicitous  because  it  charges  several  means  of 
accomplishing  the  same  result,  nor  is  an  indictment 
bad  because  in  different  counts  it  ehai^es  different 
means  of  procuring  abortion." 

[$  53]  2.  Chargiiig  Miscarriage  and  Death. 
Charging  both  the  miacan;^age  and  death  of  the 
woman  has  been  held  not  to  render  thfi  indictment 
bad  for  duplicity."** 

[$  54}  3.  Chafing  Acceaaory  as  PrincipaL  An 
accessory  before  the  fact  may  be  charged  as  a  prin- 


out  in  Archbold  Cr.  PI.  841.  and  In 
Chitty  Cr.  L.  798,  prepared  a  year 
previous  to  43  Geo.  lU  c  68,  and  taken 
from  the  crown  office  as  stated  in  2 
Kussell  Crimes  522  (533)  note.  State 
r.  Slagle,  83  N.  C.  630.  82  N.  C.  653. 

rbj  **Blf  and  pr«ffiuutt." — An  In- 
'llctment  alleEing  that  the  woman  Is 
big  and  pregnant  sufficiently  alleges 
that  she  to  quick  with  child.  Com.  v. 
Demain,  3  487,  <  PaU  29. 

U.  State  Emerlch.  IS  Ho.  A. 
493  [an  87  Mo.  110]  :  Bvani  v.  Pea, 
49  N.  T.  86.  ^ 

43.  Ssgart  V.  State,  40  Fla.  S27.  26 
S  144  ;  State  v.  SmlOi,  88  Me.  S70, 
S4  AmD  S78:  C<«i.  ▼.  Wood,  11  Qray 
(Uass.)  SB. 

43.  State  t.  Reed,  46  Atk.  838. 
[a.]    A  vQxpoam  to  oaase  a  a*ttT«ry 

of  tbm  fortos  bsfoM  <tiilek«nlitf  peed 
not  be  alleged.  Davis  v.  State,  96  Ark. 
7.  ISO   SW  647. 

44.  Welghtnovel  v.  State,  46  Fla.  1, 
15   S   856 :   Effgart  v.  State,   40  Fla. 

25  S  144. 
[a]  imder  Vara.  Pnb.  St.  (1883) 
c  aOT  9.  It  is  not  necessary  to  aver 
that  the  woman  was  In  fact  pregnant, 
or  that  defendant  knew,  believe^  sup- 
posed, or  suspected  that  she  was  preg- 
nant. Com.  v.  Surles,  165  Masa.  69, 
42  NE  502;  Com.  v.  Tlbbetts,  157 
Mass.  519,  32  NB  910:  Com.  v.  Fol- 
lansbee.  156  Masa  274.  89  NB  471; 
Com.  Corkin,  136  Mass.  429 ;  Com. 
T.  Wood,  11  Gray  85. 

45.  Eckhardt  v.  Peo.,  83  N.  Y.  462, 
38  AmK  462  [aff  22  Hun  625]  (hold- 
InK  that  where  the  statute  provides 
(or  the  punishment  of  every  person 
who  shall  administer  to  any  pregnant 
woman  any  medicine,  etc,  an  Indict- 
ment charging  an  operation  on  "a 
woman  with  child"  sufficiently  de- 
BcHbe»  the  offense). 

[al  Vomui  of  Indletmentfl  suffl- 
ciently  charging  pregnancy  see  Thomas 
T.  State.  S6  Ala.  166.  47  8  26? ;  State 
V.  Sherwood,  76  Ind.  15 ;  Com,  v.  Jack- 
ton.  16  OnCy  (Mass.)  187:  State  v. 
Wood.  6S  N.  H.  484:  Bckhardt  v. 
Peo..  8S  N.  T.  4«S,  88  AmR  46S:  Peo. 
V.  stodduun,  1  Titk.  Cr.  <N.  T.) 
424. 

401   Com,  V.  Bangs,  9  Mass.  387. 

«7.   See  ftupra  I  13. 

4B.  Rhodes  v.  State,  128  Ind.  189. 
ST  NE  Mt.  K  AmSR  429.  _ 

«.  Vmn  V.  States  40  Fla.  627. 
26  a  144:  Howard  v.  Pea,  186  III. 
SBS.  67  NE  441.    See  genwrany  Indict- 

U  C.  J.-aii 


meats  abd  InfonnatioBs  [22  Cyc  307 

et  seqj. 

[a]  Several  OatoR^Where  an  In- 
dictment alleges  the  commission  of  the 
offense  on  a  specified  date  and  the 
subsequent  administration  of  drugs  be- 
tween that  date  and  another  specified 
date,  the  allegations  as  to  the  subse- 
quent administration  of  drugs  may  t>e 
treated'  as  surplusage.  Eggart  v. 
SUte,  40  Fla.  627.  25  S  144. 

[b]  nne  need  not  be  epecWoallr 
allevea.— An  indictment  that  the  as- 
sault wae  made  "on  or  about  the 
twenty-flfBt  day  of  June,  and  before 
the  Imdlnff  of  this  indictment,"  and 
that  the  woman  operated  on  "did  then 
and  there  laneruish  and  continually 
languish  until,  on  or  about  the  twenty- 
third  day  ot  June,  1899,  eke  there 
died,"  was  held  to  warrant  the  In- 
ference that  the  woman  died  three 
days  after  the  assault,  although  the 
date  of  the  assault  was  not  specifically 
given.  State  v.  Alcom,  7  Ida.  699,  64 
P  1014.  97  AmSR  252  and  note. 

Ic]  Impossible  date.  ■ « An  indict- 
ment found  more  than  five  months 
prior  to  the  date  on  which  it  charges 
the  offense  to  have  been  committed 
will  not  sustain  a  conviction.  Com.  v. 
Nallor,  23  Pa  Super.  271. 

[d  J  rorms  of  Indlotmente  suffi- 
ciently alleging  time  and  place  see 
Howard  v.  Peo.,  185  111.  552.  57  NE 
441;  Beastey  v.  Peo.,  89  111.  671: 
Crlchton  v.  Peo.,  6  Park.  Cr.  (N.  T.) 
363. 

60.    Flxmer  v.  Peo.,  163  111.  128,  38 
667  ;  Com.  v.  Adams,  127  Mass. 

15. 

[a]  ninstratloaa^— ( 1 )  In  Flxmer 
V.  Peo..  153  111.  123,  38  MB  667.  an 
indictment,  charging  the  commission 
of  an  offense  by  one  other  than  de- 
fendant, and  alleging  that  defendant 
feloniously  Incltea.  procured,  aided, 
counseled,  and  commanded  such  other 
to  perform  the  operation  for  the  pro- 
duction of  an  abortion,  was  held  to 
charge  defendant  as  an  accessory  be- 
fore the  fact,  and,  where  the  principal 
was  not  convicted,  to  be  insufficient  to 
support  a  conviction  of  defendant.  <2) 
In  Com.  V.  Brown,  14  Gray  (Masa) 
419.  an  Indictment  alleging  that  one 
of  the  defendants  advised,  ordered,  and 
commanded  two  others  to  administer 
ergot  to  a  pregnant  woman  charges 
him  as  a  prlnclpeJ  and  not  ai  an 
acceasory. 

[b]  TnUtor  MOdam  atatatea  one 


may  be  convicted  as  primrlpal  on  proof 
that  he  was  absent  at  the  time  the 
offense  was  committed,  but  aided, '  ad- 
vised, and  procured  its  commission. 
Peo.  V.  Bliven,  112  N.  T.  79,  19  NE 
638.  8  AmSR  701  and  note.  6  N.  T.  Cr. 
365. 

61.  Com.  V.  Adams,  127  Masa  16 
(holding  that  an  indictment  chargins 
that  a  person  to  the  grand  Jury  un- 
known did  on  a  certain  day  use  some 
unlawful  means  to  the  said  Jurors  un- 
known, with  Intent  to  produce  the  mla- 
•carriage  of  a  pregnant  woman,  and 
that  the  woman  died  In  consequence 
thereof,  and  that  "before  the  said 
felony  and  abortion  was  committed" 
defendants  "did  feloniously  and  ma- 
lioloualy  lnclt&  move  [etc.].  and  com- 
mand the  said,  person  as  aforesaid 
unknown  the  said  felony  and  abortion, 
in  manner  and  fotm  aforesaid,  then 
and  there  to  do  and  commit,"  suffi- 
ciently charges  that.defendants  incited 
and  procured  the  doing  of  the  acts 
causing  the  abortion,  with  Intent  to 
cause  ft). 

[a]  rorm  of  Indlotment  chargln? 
defendant  aa  accessory  before  the  fact 
see  Com.  v.  Adams,  127  Mass.  16. 

CS.  Reg.  v.  Tltley,  14  Cox  C.  C. 
602;  Reg.  v.  O'Callaghan.  14  Cox  C. 
C.  4«9. 

63.  Com.  V.  Boynton,  116  Masa  843. 
[a]    Pot  example  It  was  held  not 

necessary  to  allege  that  the  person 
slain  was  a  woman  or  female,  where 
the  name  "Irene,"  the  feminine  pro- 
noun "her."  and  the  word  "womb" 
occurred  In  the  indictment.  Weight- 
novel  V.  State,  46  Fla.  1,  35  S  856. 

64.  State  v.  Baldwin.  79  Iowa  714, 
49  NW  297  ;  Com.  v.  Brown,  14  Gray 
(Mass.)  419;  Peo.  v.  Davis,  66  N.  Y. 
96;  Reum  v.  State,  49  Tex.  Cr.  125, 
90  SW  1109 :  Moore  v.  State,  37  Tex. 
Cr.  552.  40  SW  287.  Contra  State  v. 
Stapp,  24lS  Mo.  338,  161  SW  971. 

[a]  Swrplnaafe^— An  assertion  In  a 
count  of  the  indictment  that  defendant, 
besides  administering  medicines  and 
using  Instruments,  thrust  his  hand  Into 
the  woman's  womb  and  so  caused  her 
death,  was  held  to  be  surplusage  and 
not  to  make  the  indictment  bad  for 
duplicity.  Com.  v.  Brown,  14  Gray 
(Mass.)  419. 

65.  Hauk  V.  SUte,  148  Ind.  238,  46 
N&  127,  47  NB  466 ;  Rhodes  v.  8tat& 
128  Ind.  189.  27  NE  866,  26  AmSR  429 
(both  cases  decided  under  a  statute 
providing   that   whoever  admialstpre 
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cipal  vithont  making  the  indictment  bad  for  do- 
plicity." 

55]  4.  Obarglng  Defendant  as  Principal  and 
Acceuoiy.  It  is  proper  to  charge  d^endaat  both 
as  prineiiud  and  aocessory  in  separate  counts  in  the 
same  incUctment,"  bnt  if  defendant  is  charged  in 
both  aspects  in  the  same  count  the  indictment  is 
bad  for  duplicity." 

56]  6.  Charging  Separate  Offenses.  Charging 
that  the  death  of  the  woman  resulted  from  procur- 
ing or  attempting  to  procure  abortion  does  not  make 
an  indictment  for  either  of  these  offenses  double 
and  a  charge  of  mailing  a  letter  giving  information 
for,  the  prevention  of  conception  and  for  the  pro- 
curing of  abortion  does  not  charge  two  offenses.*" 

57]  D.  Negativing  Exceptions"— 1.  Necessity 
of  Allegation.  The  abortion  statutes  usually  describe 
th^  offense  as  administering  any  drug,  etc.,  with- 
intent  to  cause  a  miscarriage,  unless  it  was  neces- 
sary to  save  the  life  of  th^  woman,  or  was  advised 
by  a  physician  [sometimes  two  physicians]  as 
necessary  to  save  her  life;"  and  under  statutes  in 
this  form  the  decisions  are  practically  unanimous 


in  holding  that  an  indictment  or  information  must 
negative  both  the  exception  of  the  neeessitj  to 
save  life,"  and  also  the  exception  of  the  advice 
of  a  physician  or  physician3  that  a  miscarriage  "was 
necessary  for  that  purpose.'^  Some  of  the  statutes, 
however,  do  not  make  the  exceptions  a  part  of  the 
description  or  definition  of  the  offense  and  therefore 
do  not  require  any  negative  clause  in  the  indict- 
ment or  information.^ 

[(581  2.  Sufficiency  of  Allegation.  The  precise 
wonis  of  the  statute  need  not  be  followed  in  nega- 
tiving the  exceptions.  Any  equivalent  language 
that  excludes  with  the  same  certainty  the  exceptions 
contained  in  the  statute  may  witii^  equal  propriety 
be  employed.** 

Negative  allegation  as  to  means  employed. 
Since  the  exception  in  the  statute  relates  to  the 
necessity  of  a  miscarriage  and  not  to  tUe  necessity 
of  using  the  means  employed  to  produce  it,  an  in- 
dictment is  insufficient  where  the  negative  allega- 
tion merely  states  that  the  means  employed  were 
not  necessary  to  preserve  the  life  of  the  woman.'"' 

Time  and  place  of  advice  by  physicians.  The 


with  Intent,  eta,  shall,  If  the  woman 
miacarrles  qr  dlea  la  conseaueoce 
thereof,  be  punished,  etc.)- 

se.  Rhodes  v.  State,  128  Ind.  189, 
21  NE  $66,  2S  AmSR  429. 

67.  See  Indictments  and  Informa- 
tions [22  Cyc  892  text  and  note 

68.  Wandell  v.  State,  (Tex.  Cr/A.) 
26  SW  27. 

SB.   Hatchard  v.  State,  79  Wis.  357, 

45  NW  S80  [appr  State  Dickinson, 
41  Wis.  299J.  Sea  ceneralty  Indlct- 
tnenu  and  informations  [22  Cyc  S98 
«t  seq]. 

[a]  niiwtratlOBS*— (1)  A  count 
charglnK  the  use  of  unlawful  means 
to  procure  a  mlscarrlase,  which  also 
contains  the  speclflo  averment  that 
the  death  of  the  woman  resulted  from 
the  effort  to  procure  the  mlscarrlaKe, 
Is  not  bad  for  duplicity,  the  averment 
not  belnar  a  charse  of  involuntary 
manslaugnter  within  the  meaning  of 
the  statute.  Traylor  v.  State.  101 
Ind.  65.  (2)  An  Indictment  which 
avers  that  defendant  by  the  several 
means  mentioned  therein  and  with  the 
Intent  to  cause  her  miscarriage  did 
kill  the  woman  operated  on  only  al- 
lesres  In  another  form  of  words  that 
she  died  In  consequence  of  the  use 
of  the  means  and  Is  not  double  as 
allegTlns  two  distinct  crimes  of  at- 
tempting to  procure  abortion  «nd  of 
manslaughter.  Com.  v.  Brown,  14 
Gray  (&foss.)  419. 

60.  Lee  v.  U.  S.,  166  Fed.  948,  84 
CCA  448. 

61.  See  generally  Indictments  and 
Informations  [22  Cye  S44  et  aeq]. 

6S.  See  statutes  of  the  Mveral 
states. 

[a]    Vh«    IKassaohnsstts  vtotnte 

does  not  contain  any  such  exception, 
but  deiSnes  the  offense  as  "unlaw- 
fully"- admin  IsterinK,  etc.  Com.  v. 
Shofes,  13  Allen  564. 

63.  Conn. — State  v.  Lee,  69  Conn. 
186,  37  A  76. 

Del. — State  v.  Qulnn,  18  Del.  SS9, 

46  A  644. 

111. — Beasley  v.  Peo.,  89  111.  671. 

Ind.— Hauk  v.  State,  148  Ind.  238, 
46  NS  127.  47  7^  466;  Willey  v.  State, 
B2  Ind.  24S;  Baasett  v.  Stat^  41  Ind. 
SOS. 

Iowa. — State  v.  Aiken,  109  Iowa  643, 
SO  NW  1078;  State  v.  Leeper,  70  Iowa 
748,  80  NW  501. 

UaiM. — Com.  V.  Sholaa,  18  Allen  664. 

Mo— State  V.  Fltsporter,  92  Ho.  390, 
«  SW  222;  SUte  v.  Meek,  70  Mo.  265, 
26  AmR  427;  State  v.  Bchuerman,  70 
Mo.  A.  618. 

Oh.— Moody  V.  State,  17  Oh.  St.  110. 

Vt. — State  V.  Stevenson,  68  Vt.  629, 
36  A  470;  State  v.  Stokes,  64  Vt.  179. 

Wis.- Hatchard  v.  State,  79  Wis. 
867,  42  NW  380. 


In  State  v.  Mclntyre,  19  Minn.  93, 
the  Indictment  was  held  Insufficient 
where  It  omitted  to  allege  the  neces- 
sity to  save  the  life  of  the  woman, 
although  it  did  allege  that  the  ad- 
ministerlntf  of  the  medicine,  drug,  or 
substance  was  not  advised  by  phy- 
sicians aa  necessary  for  soon  pur- 
pose. 

««.  Hays  V.  State.  40  Md.  (22 ;  State 
V.  Mclntyre.  19  MbuB.  92:  State  v. 
Meek.  70  Mo.  8S6,  86  AmR  427  (where 
the  udictment  negatived  th«  neces- 
sity to  save  the  1  Ire  of  ■  the  woman, 
but  omitted  to  allege  that  the  abor- 
tion was  not  advised  by  physlcianfl, 
and  the  indictment  was  therefore  held 
defective). 

66.  Fitch  V.  Peo..  46  Colo.  298,  100 
P  1132;  Johnson  v.  Peo.,  33  Colo.  224, 
80  P  133,  108  AmSR  86  and  note; 
State  V.  Rupe,  41  Tex.  38. 

66.  Beasley  v.  State,  89  HI.  671; 
Hatchard  v.  State,  79  Wis.  357,  48 
NW  380. 

{a]  ZIlBstrattons. — The  exception 
In  the  statute  Is  sufficiently  negatived 
by  alleging  (1)  "that  defendant  did 
unlawfully  use  an  Instrument  on  tho 
woman,  so  intending  to  procure  the 
miscarriage  of  her,  the  same  not  be- 
ing necessary  to  preserve  the  life  of 
the  said  woman"  (State  v.  Qulnn,  18 
Del.  839,  45  A  644);  (2)  or,  "that  de- 
fendant, by  means  of  a  certain  in- 
strument, produced  an  abortion.  It 
not  being  then  and  there  necessary 
to  cause  such  miscarriage  for  the 
preservation  of  the  mother's  life" 
(Beasley  v.  Peo.,  89  III.  671);  (2)  or 
"neither  the  employment  of  said  in- 
strument nor  the  procurement  of  said 
miscarriage  being  then  and  there 
necessary  to  preserve  the  life  of  the 
said  Mary  L.  Wllley"  <WUley  v. 
State,  52  Ind.  246);  (4)  or  even.  In 
the  language  of  the  statute,  *^hat 
the  production  of  the  abortion  was 
not  necessary  to  preserve  the  life  of 
the  woman"  (State  v.  Schuerman,  70 
Mo.  A  618). 

[b]  ToRBS  Of  ladlotmntsi  (1) 
Negativing  necessity  of  saving  moth- 
er's life  see  State  v.  Qulnn,  18  Del. 
839,  46  A  644;  Rank  v.  State,  148  Ind. 
228,  46  NB  127,  47  NB  406;  State  v. 
Sherwood.  76  Ind.  16:  Hatchard  v. 
State,  79  Wis.  867,  48  NW  280.  (8) 
Negativing  the  fact  that  the  abor- 
tion was  produced  under  advice  of 
physician  see  State  v.  'Jones,  20  Del. 
109,  63  A  868;  Hays  v;  State,  40  Md. 
633:  State  v.  Fltsporter.  92  Mo.  390, 
«  SW  238 :  Hatchard  V.  State,  79  Wis. 
867,  48  NW  380. 

[cl  Obargliig  acts  done  ulaw- 
fnllr.-— (1)  Charging'  that  defendant 
maliciously  and  wluout  legal  justl- 
floatlon   procured    and   caused  the 


abortion  Is  not  sufficient.  State  v. 
Stokes,  54  Vt.  179.  (2)  But  It  has 
been  held  that  charging  that  the  acta 
constituting  the  offense  were  done 
"unlawfully"  and  with  Intent  to 
cause  and  procure  the  miscarriage 
of  the  woman  sufficiently  negatives 
any  Inference  that  the  act  was  done 
for  the  purpose  of  saving  the  wo- 
man's Ute.  Com.  V.  Sholes,  18  Allen 
(Mass.>_664. 

«7.  Wllley  T.  State,  4«  Ind.  882. 
Contra  State  t.  Brown,  (Del.)  8S  A 
797. 

[a]  lUwtxatloaai— Neeeaslty  of 

producing  abortion  Is  not  Bufndently 
negatived  by  charging  (1)  that  de- 
fendant Inserted  an  Instrument  Into 
the  womb  of  a  oertaln  woman  with 
intent  then  and  there  and  thereby  to 
produce  the  miscarriage  Of  the  wo- 
man, the  said  employment  of  the  aa.Ld 
instrument  not  being  then  and  there 
necessary  to  preserve  the  life  of  the 
said  woman  (Bassett  v.  State,  41  Ind. 
303)  ;  (2)  or  that  defendant  adminis- 
tered a  >arug  with  Intent  thereby  to 
procure  an  abortion  and  miscarria-^e, 
the  administering  of  said  medicine 
and  drugs  not  being  then  necessary  to 
preserve  the  life  of  the  woman  (State 
V.  Meek,  70  Mo.  865.  35  AmR  427; 
State  V.  Stevenson.  68  Vt  629,  35  A 
470;  Hatchard  v.  State,  79  Wis.  357, 
48  NW  860).  (8)  But  see  contra 
State  V.  Leeper,  70  Iowa  748.  30  N~W 
601  (where  It  was  held  that  an  In- 
dictment alleging  that  oertaln  acts 
were  done  with  the  design  and  In- 
tention to  produce  a  miBcarriage,  and 
that  the  doing  of  such  acts  was  not 
necessary  to  save  the  life  of  the  wo- 
man, sufficiently  negatived  the  neces- 
sity of  producing  the  miscarriage  for 
the  purpose  of  saving  the  woman's 
life).  (4)  In  SUte  v.  Jones.  20  Del. 
109.  118,  53  A  868,  the  Indictment  al- 
leged that  defendant  "with  the  Intent  to 

Srooure  the  miscarriage  of  one  S.  .  . 
Id  administer  to  her  the  said  S  cer- 
tain medicine  (the  same  not  beins 
necessary  to  preserve  the  life  of  her 
the  said  8).'^  This  was  held  But- 
flclent  to  negative  the  exception  un- 
der the  statute  which  provides  that 
every  person  who,  with  the  intent  to 
procure  the  miscarriage  pf  any  preir- 
nant  woman,  or  woman  suppoaeo  by 
such  person  to  be  pregnant,  "unless 
the  same  be  necessary  to  preserve  her 
life,"  shall  administer  any  drug,  etc; 
the  court  saying  that  'this  clause 
is  indivisible,  includes  and  Joins  to- 
gether the  miscarriage  as  well  as  the 
giving  of  the  medicine,  and  the  nega- 
tive clause,  viz.,  'the  same  not  being 
necesBary  to  preserve  the  life  of  her 
the  said  Sarah  Clancey,'  negatives 
the  miscarriage   In  that  <dause,  as 
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sUtates  do  not  require  that  the  advice  of  physi- 
cuns  shall  be  given  at  the  time  and  place  when 
and  where  the  dmg,  etc.,  was  administered,  and 
therefore  it  is  insufficient  for  the  indictment  to 
deny  that  its  administration  was  "then  and  there" 
advised  by  physicians." 

|;(  59]  E.  Joinder  of  Oonnts^—l.  In  Oeneral. 
It  IS  proper  to  join  in  one  indictment  several  counts 


where  the  offenses  described  in  them  are  similar 
in  their  nature,  mode  of  trial,  and  pomshment;^" 
hence,  the  allegation,  in  different  counts  of  an  in- 
dictment, of  the  use  of,  different  means  of  produc- 
ing an  abortion,  does  not  constithte  a  misjoiader/^ 
[$  60]  2.  Ours  of  Misjoinder.  A  misjoinder  of 
two  counts  would  be  cured  by  the  juzy's  acquitting 
defendant  on  one  of  the  count&^ 


vnL 

61]  A.  HatteiB  to  Be  Proved.  1.  In  OenoraL 

It  is  not  necessary  to  prove  every  fact  alleged  in 
the  indictment  or  information  if  the  facts  i»n>Ten 
embrace  all  the  elements  of  the  offense.^' 

{%  62]  2.  Intent.  Intent,  being  an  essential  in- 
gredient of  the  crime,  must  be  proved.**  Proof  ot 
intent  has  been  held  to  include  proof  of  knowle^e 
of  the  pr^nancy  of  the  woman." 

[4  63]  3.  Pregnancy.  Where  the  statute  makes 
pregnancy  an  essential  element  of  the  offense  it 
must  be  oroVed.'* 

[i  64]  4.  Means,  and  Maimer  of  Using— a. 
Drniga.  The  name  of  the  drug  administered  need 
not  be  proved;''  nor  that  it  was  noxious,  where 
the  statute  does  not  so  provide.'^ 

[f  65]  b.  Instumoits.  It  is  not  necessary  to 
prove  Uie  particular  kind  of  instrument  used.'* 
Where  an  instrument  is  alleged  to  have  been  used 
it  is  not  necessary  to  prove  the  manner  of  its  use.** 

[(66]  6.  SnccasB  of  attempt.  It  is  not  neces- 
sary to  prove  the  success  of  an  attempt  to  procure 


ISSX7ES,  PBOOP,  AKD  VABIANCE 

abortion.^  Therefore  it  is  not  necessary  to  prove 
whether  a  drug  administered  would  produce  the 
effect  intended,^  or  whether  it  was  actually  taken 
by  "the  woman."' 

67]   6.  Time.  It  is  not  necessary  to  prove  the 
exact  time  alleged  in  the  indictment."* 

Statutory  pwlod.  But  proof  that  the  offense- of 
procuring  abortion  was  committed  within  the  period 
limited  by  statute  for  its  prosecution  is  necessury,"* 
or  that  the  running  pf  the  statute  has  bera  sus- 
pended, as  by  a  fleeing  from  justie^  or  by  the 
pending  of  another  indictment  for  the  same  crime." 
[$68]  7.  Venne.  The  venue  must  be  proved." 
[i  69}  B.  Tariance^l.  A»  to  Means  of  Produc- 
ing Abortion.  If  the  means  of  producing  the  abor- 
tion is  named  in  the  indictment  it  is  not  necessary 
that  the  proof  should  correspond;  it  is  suffldent  if 
the  evidence  discloses  that  the  abortion  was  pro- 
duced by  means  of  the  sune  general  nature  as  the 
means  allQired.'" 

70]       Ohargliig  AcceHoiy  before  the  Fact 


ct«arl7  as  It  does  the  giving  of  the 
medicine."  And  as  sustaining  another 
Indictment  In  the  same  form  see 
State  V.  Quinn.  If!  Del.  339,  45  A  544. 

68.  State  v.  Mclntyre.  19  Minn.  93. 

69.  See  generally  Indictments  and 
Informations  [22  Cye  889  et  seq]. 

to.  Com.  V.  Ijeadi,  1B6  Mass.  99, 
30  163. 

[a]  Attempt  to  kin  asd  attempt 
to  proa«o«  alMrtioia. — It  Is  not  a  mis- 
Joinder  of  counts  to  charge  In  one 
count  an  attempt  to  kill  by  adminis- 
tering noxious  and  poisonous  drugs, 
and  in  another  an  attempt  to  produce 
abortion  by  the  same  means,  each 
being  &  misdemeanor  at  common  law 
and  the  grade  of  the  offense  and  the 
punishment  being  the  same.  State 
T.  Slagle,  82  N.  C.  SS3. 

lb]  Aota  ooaunittod  at  dlffamit 
Ubm. — (1)  An  indictment  for  at- 
tempting to  procure  abortion  on  two 
different  women  at  different  times  was 
held  unobjectionable  In  Com.  t. 
Brown.  121  Haas.  «9.  (2)  So  the 
charging  In  different  oounta  of  the 
doing  of  separate  acts  on  different 
days  with  Intent  16  produce  a  mls- 
carriaffe  does  not  eonstitnte  a  mls- 
Joindsr.  Com.  v.  Follansbee,  IBS 
Mass.  an.  29  471 ;  Com.  v.  Adams, 
127  Maas.  IB;  Com.  v.  Brvwn.  ll 
Gray  (Ham.)  419.  (S)  Three  separate 
offenses  on  different  dates  were  held 
properly  charged  by  three  Seiwrate 
counts  In  State  v.  Carey,  76  Conn. 
343,  56  A  632.  See  also  Eggart  v. 
State,   40  TIa.  627,  634,  25  S  144. 

71.    HI. — Beasley  v.  Peo„  89  HI.  B7I. 

Ind. — DIehl  T.  State,  157  Ind.  649, 
«  XE  51. 

Mass. — Com.  v.  Thompson,  169 
Mass.  56,  33  NC!  1111;  Com.  v.  Follans- 
bee,  156  Mass.  274,  29  NB  471;  Com. 
r.  Adams,  127  Mass.  16;  Coin,  v. 
Brown,  121  Haas.  69. 

Mich.— Peo.  V.  Aikln,  66  Mich.  460, 
»  XW  821.  11  AmSR  612  and  note. 

N.  T. — Peo.  V.  Lohman,  2  Barb.  216 
[aff  1  N*.  T.  379.  49  AmD  840];  Peo. 
Coetello,  1  DetL  83. 

W.  Va. — State  v.  Lilly,  47  W.  Va. 
4»<.  IS  SB  887. 

[a]  Bffsot  of  ceasTal  verUot. — 
There  two  fM>untB  charge  advising 
and  proeurinir  abortion  by  the  use  of 
an  instnunent.  and  a  uilrd  by  the 


'HBe  of  drags,  a  general  verdict  find- 
ing the  accused  guilty  on  all  the 
counts  will  be  sustained,  although  the 
third  count  is  defective.  Peo.  v. 
Davis.  56  N.  T.  95. 

72.  Com.  V.  Adams,  127  Mass.  16; 
Peo.  V.  Davis,  66  N.  T.  96. 

[al  Aa  iiUUotmeat  with  two 
oonnts  praoUoally  avenliig  the  same 
offenss,  the  first  with  the  addition  of 
the  averment  that  in  consequence  of 
the  act  the  woman  died,  but  whic^  did 
not  aver  that  they  were  different 
descriptions  of  the  same  offense,  is 
cured  by  a  verdict  of  not  guilty  on 
the  first  count  and  nolle  jnosequi  on 
the  same  count  Com.  t.  Holmes,  108 
Mass.  440. 

TS.  Scott  V.  Peo..  141  HI.  195,  80 
NB  829  (holding  that  where  an  in- 
dictment charges  that  an  attempt  has 
been  made  to  produce  a  miscarriage 
with  several  different  Instruments,  it 
is  not  necessary  to  prove- that  de- 
fendant used  all  of  the  instruments 
described.  The  Indictment  will  be 
sustained  by  proving  that  one  of  the 
instruments  was  used  as  alleged) ; 
State  V.  Stafford,  146  Iowa  286,  128 
KW  167:  State  v.  Lilly,  47  W.  Va.  49«,' 
85\8B  887. 

74.  State  T.  Magneli.  19  Del.  807, 
61  A  606:  SUte  v.  Stewart,  B2  Iowa 
284,  S  NW  99;  Peo.  v.  Seaman,  107 
Mich.  348,  «5  NW  208,  61  AmSR  826. 

75.  Fowe  V.  State,  48  N.  J.  L.  84, 
2  A  862. 

76.  State  v.  Stewart,  62  Iowa  284. 
8  NW  99:  State  v.  Rogers,  136  Mo. 
A.  696,  116  SW  469. 

[a]  Under  the  KassacOinsstts  stat- 
ute of  184S,  It  must  be  proved  that 
the  woman  waa  pregnant:  under  the 
later  statute.  Gen.  St.  c  166  I  9,  such 
proof  Is  not  necessary.  Com.  v. 
Qrover.  16  Gray  602. 

[b]  Mast  be  proved  beyond  rea- 
sonable doubt. — (1)  Where  proof  of 
pregnancy  Is  necessary,  it  must  be 
proved  beyond  a  reasonable  doubt,  but 
not  to  an  absolute  certainty.  State 
V.  Alcorn,  7  Ida.  599,  64  P  1014,  97 
AmSR  252.  (2>  The  Jury  need  not 
be  specially  instructed  that  pregnancy 
must  be  established  beyond  a  reason- 
able doubt,  if  they  are  told  that  the 
whole  case  must  be  established  be- 
yond a  reasonable  doubt;  but  It  Is 


error  to  charge  that  pregnancy  muat 
be  "fully  and  clearly  proven,"  which 
Is  not  Cured  by  the  subsequent  re- 
mark that  the  jgullt  of  defendant  must 
be  established^  beyond  a  reasonable 
doubt.  State  v.  Stewart,  62  Iowa  284, 
8  NW  99. 

77.  Com.  T.  Morr^ion,  16  Gray 
(Mass.)  224;  State  v.  Van  Houten,  37 
Mo.  367;  State  v.  Dean,  86  Mo.  A.  473; 
Rex  r.  Phillips,  3  Campb.  73. 

78.  Com.  V.  Morrison,  16  Gray 
(Mass.)  224  ;  SUte  v.  (Sedlcke,  43  N.  J. 
L.  86: 

ta]  Wlisrs  the  stetnte  oalte  the 
word  "aoxions"  the  use  of  the  word 
In  an  indictment  under  the  statute  Is 
mere  surplusage,  and  it  la  not  neces- 
sary toprove  that  the  drug  was  nox- 
ious. The  nature  of  the  drug  Is  then 
material  only  as  throwing  light  upon 
the  intent.  State  v.  Crews,  128  N.  C. 
681,  38  SB  293. 

7S.  Com.  V.  Snow,  110  Mass.  47; 
State  V.  Bly,  99  Minn.  74,  108  ITW 
83S;  State  v.  Lilly,  47  W.  Va.  496,  26 
SB  887.  > 

[a]  VImm  ocTwcal  lastnuuhte 
are  aamed  conjunctively  In  the  Indict- 
ment, it  is  not  necessary  to  prove  that 
all  the  Instruments  were  used.  Scott 
V.  Peo..  141  ni.  195,  80  NB  889. 

80.  Bute  T.  Bly,  99  Minn.  74,  108 
NW  888. 

81.  SUte  T.  Magneli,  19  Del.  807,  51 
A  60(;  Com.  v.  Morrison,  16  Gray 
(Mass.)  224;  SUte  v.  Gedfcke,  43  N. 
J.  L.  88:  SUte  V.  Murphy,  27  N.  J.  T.. 
11^  ^SUte  1^  Belyea.  9  N.  D.  868,  88 

88.  'o>m.  V.  Morrison,  16  Gray 
(Mass.)  884. 

83.  Com.    V.    Horrison,    16  Cray 

(Mass.)  224. 

84.  State  v.  Magneli,  19  Del.  807. 
61  A  606:  Cook  v.  Peo.,  177  111.  146,  62 
NB  273:  State  v.  Lilly,  47' W.  Va.  496, 
36  SB  837. 

as.  state  V.  Reed,  46  Ark.  333; 
SUte  V.  Schuerman,  70  Mo.  A.  61B. 

86.  State  v.  Reed,  45  Ark.  333. 

87.  State  v.  Hogan,  123  Mo.  A.  319. 
100  SW  528:  Smartt  v.  State,  112 
Tenn.  539,  80  SW  686. 

[al  lasnfflolent  proof  of  venne 
see  SUte  v.  Schuerman.  70  Ho.  A.  618. 

88.  Colo.— Dougherty  v.  Peo.,  1 
Colo.  614. 
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[§§  70-71 


as  PrlnclpaL  It  does  not  eoastitDt«  a  Tarisnce  that 
an  accessory  before  the  t*ti  ia  duu^ied  as  a  princi- 


pal, where  he  is  1^  the  statute  pnuishable  as  a  prin- 
cipal."* 


IX.  EVIDENCE"' 


[i  71]  A.  PWMiptiftM  And  Bndn  of  Proof— 
1.  Fnaimiptioiis— a.  As  to  Woun's  Owueat.  There 
is  no  presnmption  that  an  operatifMi  vas  perfoimed 
with  the  Tomaa's  consent.  '  - 

[f  72]  K  As  to  Nocesait7  of  Saving  Uother's 
Uf<k  According  to  the  rale  in  some  jurisdictions, 
where  the  performance  of  an  abortion  is  shown  it 
vill  be  presmned,  in  the  absence  of  evidence  to  the 
coDtrary,  that  it  was  not  necessary  to  save  the 
Biother's  life.** 

f|  73]  c  As  to  Wife's  Acts  in  Husband's  Pros- 
eacoL  The  presnmption  that  a  criminal  act  per- 
formed by  a  married  woman  in  the  presence  of  her 
husband  was  done  under  his  constraint  and  eoer^ 
cion  is  only  prima  facie  and  may  be  rebutted.*" 

74]  2.  Bnrden  of  Proof— a.  As  to  Advice  of 
Physicians.  The  harden  of  proof  rests  on  defendant 
to  show  that  the  abortion  was  performed  on  the 


advice  of  one  or  more  pfa^eians,  as  the  ease  may 
be.** 

[$  75]  b.  As  to  Necessity  of  Saving  Mother's 
Life.  Where  the  nonnecessity  of  saving  the  life  of 
the  mother  is  part  of  the  statutory  description  of 
the  offense,  it  is  generally  held  that  the^  burdoa 
of  proof  of  such  nonnecessity  is  on  the  Btate."  In 
some  states,  however,  it  is  held  that  the  burden  of 
proof  of  necessity  is  on  defendant."* 

[$  76]  B.  Admissibility— 1.  In  QeneraL  The 
evidence  to  convict  of  the  crime  of  abortion,  with 
the  exception  of.  the  testimony  of  the  victim,  bein? 
almost  always  circumstantial,"'  the  question  as  to 
the  admissibility  of  collateral  facts  in  evidence  is 
often  to  be  determined  by  the  nature  of  eaeb 
case.**  Of  course  the  testimony,  to  be  admissible, 
must  be  relevant."* 

[$  77]   2.  Declarations  of  Accomplices.  Dco- 


Ind.— Carter  v.  State,  172  Tnd.  227, 
S7  NE  1081;  Carter  v.  State,  2  Ind. 
617. 

Me. — State  T.  Smith,  SS  Me.  3«9,  5i 

AmD  578. 

Mich. — Peo.  V.  Abbott.  IIG  Mich. 
263,  74  NW  629. 

N.  T. — Crlchton  v.  Peo.,  1  Abb.  Dec. 
467. 

Tex. — Moore  v.  State,  17  Tex.  Cr. 
B52,  40  SW  287. 

Eng. — Rex  v.  Phillips,  8  Campb.  73. 

See  Thomaa  t.'  State.  166  Ala.  166, 
47  S  257. 

[a]  AppUoMtlona  of  rale. — (1) 
Where  an  indictment  alleges  that  the 
abortion  was  caused  by  the  use  of  a 
BpeclQed  metallic  instrument  it  is  not 
necessary  that  the  proof  should  show 
that  It  was  done  by  that  particular 
Instrument.  It  will  be  sufilclent  it 
proved  to  have '  been  done  by  some 
other  instrument  If  the  nature  of  the 
violence  and  the  kind  of  death  oe- 
caRloned  by  It  be  the  same  as  alleged. 
State  v.  Smith.  32  Me.  369,  »  AmD 
676.  (2)  Where  an  Indictment  charges 
that  certain  acts  for  the  production  of 
an  abortion  were  don*  with  force  and 
violence,  proof  that  they  were  done 
with  the  mother's  consent  does  not 
constitute  a  variance,  since  the  moth- 
er's consent  "was  immaterial.  Peo.  v. 
Abbott,  116  Mich.  263,  74  NW  529.  (3) 
Where  an  indictment  alleges  that  de- 
fendant advised  a  certain  woman,  she 
being  then  and  there  pregnant,  to 
take  certain  pills  known  as  "Dr. 
James  Clark's  Female  Pills,"  and  the 
evidence  Is  that  /he  bought  a  bottle 
of  said  puis  and  told  her  to  take 
them,  there  is  no  variance  between 
the  proof  and  the  allegations.  Chlch- 
ton  v.  Peo.,  1  Abb.  Dec.  <N.  T.)  467. 
(4)  Where  an  Indictment  charged  an 
abortion  to  have  been^  produced  by 
a  certain  Instrument,  evidence  that 
defendant  also  used  another  Instru- 
ment to  open  up  the  part  operated 
on  does  not  constitute  a  variance. 
Moore  V.  State,  37  Tex.  Cr.  552,  40 
SW  287.  (5)  Where  the  indictment 
charges  the  administration  of  a  de- 
coction, proof  of  the  administration 
of  an  Infusion  does  not  constitute  a' 
variance.  Rex  v.  Phillips.  S  Campb. 
73. 

rb]  "Where  tt«  Ozng  admliilstarsd 
was  alleged  to  he  nnlmown    to  the 

grand  ]ury,  failure  to  affirmatively 
prove  that  It  was  unknown  did  not 
constitute  a  variance,  the  evidence 
showing  that  some  compound  having 
a  trade-name,  hut  the  components  of 
which  were  unknown,  and  could  not 
be  known,  was  administered.  Carter 
v.  State,  172  Ind.  227,  87  NB  1081. 

8».   SUte  V.  Baldwin.  7»  Iowa  714, 
"  NW  297:  Dixon  v.  SUte.  46  Nebr. 
'4  NW  961;  State  v.  Wilson.  80 
■  467,  78  A  144  [aff  79  N.  J.  L. 


241,  75  A  776]  :  Peo.  v.  Bliven.  112  N". 
T.  79,  19  NE  638,  8  AmSR  701. 

90.  In  orlmlnal  oases  generally  see 

Criminal  Law  [12  Cyc  379]. 

91.  Com.  v.  Reid,  -S"  Phila.  (Pa.) 
385. 

93.    See  infra  fi  106. 

93.  Tabler  v.  State,  34  Oh.  St.  127. 
[a]    Thus,    where    an  Indictment 

charges  that  an  abortion  was  per- 
formed by  a  husband  and  wife  act- 
ing Jolptly,  evidence  of  offers  made 
by  the  wife,  not  In  the  presence  of 
her  husband,  to  perform  the  opera- 
tion, is  admissible  for  the  purpose 
of  rebutting  the  presumption.  Hatch- 
ard  V.  State,  79  Wis.  357,  48  NW  380. 

94.  Hatchard  v.  State,  79  Wis.  357, 
48  NW  380.  See  also  Moody  v.  State. 
17  Oh.  St.  110.  Contra  It  seems  Dix- 
on v.  State,  46  Xebr.  298,  64  NW  961. 

[a]  BsasoB  for  xnle. — ^Whlle  It  Is 
necessary  for  the  state  to  produce 
some  evidence  th^t  the  abortion  was 
unnecessary  to  save  the  life  of  the 
motheV,  the  burden  of  showing  that  It 
was  advised  by  a  physician  to  be 
necessary  for  that  purpose  is  on  de- 
fendant, since,  from  the  very  nature 
of  the  oase,  knowledge  of  such  fact 
resting  exclusively  with  defend- 
ant could  be  easily  produced  by  him, 
although  Impossible  of  production  by 
the  prosecution.  State  v.  Meek,  70 
Mo.  366,  36  AmR  427. 

08.  Conn. — State  v.  £<ee,  69  Conn. 
186,  37  A  76. 

Del.— State  v.  Magnell,  19  Del.  307, 
61  A  606. 

Iowa. — State  v.  Shoemaker,  138  NW 
381  (to  show  that  physician  did  not 
act  in  good  faiih) ;  State  V.  jQken,  109 
Iowa  648.  80  NW  1078. 

Mo.— State  v.  Meek,  70  Mo.  36S,  95 
AmR  427;  State  T.  Sohuerman,  70  Mo. 
A.  518. 

Nebr.— Dixon  v.  State,  46  Nebr.  29S, 
64  NW  961. 

N.  D.— State  v.  Longstreth,  19  N. 
D.  268.  121  NW  1114,  AnnCasl912D 
1317  and  note. 

Oh.— Moody  v.  State,  17  Oh.  St. 
110. 

Or.— State  v.  Clements,  15  Or.  237, 
14  P  410;  Stote  v.  Glass,  6  Or.  73. 

Utah.— State  v.  Wells.  36  Utah  400. 
100  P  681,  1S6  AmSR  1069.  19  AnnCas 
631. 

[a]  In  Delaware  the  state  must 
prove  that  accused  administered 
medicine  or  used  an  Instrument  as 
alleged  with  Intent  to  procure  the 
miscarriage  of  a  pregnant  woman,  or 
woman  supposed  by  him  to  be  preg- 
nant, and  that  the  miscarriage  was 
not  necessary  to  preserve  her  life. 
State  V.  Brown,  85  A  797. 

[b]  Xa  Iowa  in  a  prosecution  of  a 
physician  for  an  abortlo'n  the  burden 


exercise  of  his  best  skill  and  under- 
standing believed  It  was  necessary  to 
save  the  patient's  life.  State  v.  Shoi:- 
maker,  138  NW  381. 

[c]  DlveNSBOs  of  antihozity. — In 
Peo.  V.  Balkwell,  143  Cal.  259,  76  P 
1017,  It  was  said  that  there  Is  a  wide 
divergence  of  authority  on  the  ques- 
tion as  to  whether  under  a  statute 
such  as  the  California  statute.  Pen. 
Code  i  274,  the  burden  of  establish- 
ing that  the  abortion  was  actually 
necessary  is  an  affirmative  defense,  or 
whether  the  proposition  Is  to  be  nega- 
tived In  the  first  instance  by  the 
prosecution. 

[d]  Am  dspendSBt  oa  thsoxx  of  A»- 
tmnn: — tt  Is  not  necessary  to  show 
the  nonnecessity  of  the  operation  to 
save  the  mother's  life,  where  the 
theory  of  the  defense  is  that  defend- 
ant had  no  agency  In  the  removal  of 
the  foetus.    State  v.  Glass,  6  Or.  73. 

M.  Johnson  v.  Peo.,  S3  Colo.  224, 
80  P  138„  108  AinSR  S6  and  note; 
State  V.  Watson,  30  Kan.  281,  1  P 
770;  Clark  v.  Com.,  Ill  Ky.  443.  63 
SW  740,  23  KyL  1029;  Peo.  v.  Com.. 
87  Ky.  487,  9  SW  509,  910.  10  KyL  517: 
Bradford  v.  Peo.,  20  Hun  (N.  T.)  309; 
Pea  y.  HcGonegal,  17  NTS  147  [atT 
136  N.  T.  62,  32  NE  616].  But  see 
contra  Peo.  v.  Meyers,  7  NTSt  217,  S 
N.  T.  Cr.  120  taff  107  N.  T.  .671,  14 
NH  608]. 

97.  See  infra  S  106. 

98.  Clark  v.  Peo.,  224  111.  554.  79 
NE  941;  Com.  v.  Holmes,  103  Mass. 
440. 

[a]  Parts  of  woman's  body. — In- 
jured parts  of  the  body  of  the  de- 
ceased, preserved  >ln  spirits,  may  be 
exhibited  to  the  Jury  In  connection 
with  the  physloian's  post  mortem 
testimony.  Com.  Brown,  14  Gray 
(Mass.)  419. 

99.  See  Criminal  Law  [12  Cyc  39D; 
16  Cyc  1110]. 

[a]  ninstratioiis. — (1)  Teatlmonr 
to  show  that  the  wife  of  one  of  de- 
fendants was  spiriting  away  the  pn»- 
ecutrlx  was  held  Inadmissible,  tt  not 
being  shown  that  either  of  defend- 
ants had  knowledge  of  the  fact 
fought  to  be  Bhown  or  was  connected 
with  It.  Smartt  v.  State,  112  Tenn. 
b39,  80  SW  586.  (2)  Where  It  was 
sought  by  the  defense  to  be  shown 
that  death  might  have  been  the  re- 
sult of  drugs  taken  by  the  dereascd, 
questions  whether  single  women  when 
pregnant,  or  whether  medical  au- 
thorities did  not  state  that  women  in 
that  condition,  took  drun  and  de- 
coctions for  the  purpose  oi  procurinc 
abortion  were  held  to  have  been  cor- 
rectly refused  as  Irrelevant.  Clark  v. 
Com.,  Ill  Ky.  443,  63  SW  740,  23  Kjh 
1029.  (3)  Evidence  by  the  state  to 


la  on  the  state  to  negative  that  de-  show  that  a  woman  upon  whom  an 
fendant  In  sood  faith   and   In   the  ■  lUtortlon    has    been  proflnoad 
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lantions  of  an  aeeompliee  showing  knowledge  of 
the  woman  '3  pr^^aney,  made  before  the  operation, 
are  admissible  against  defendant;^  but  not  declara- 
tions to  the  effect  that  declarant  was  in  the  habit 
of  producing  abortions;^  nor  should  such  evidence 
be  received  before  the  conspiraey  is  proved  or 
defendant  connected  with  the  eommission  of  the 
offense*  '  ** 

[$  78]  S.  Dedirattou  of  Wonuo— a.  In  General 
(1)  Hade  at  Time  of  Operation.  Statements,  let- 
ters, and  eondnet  of  the  woman  so  elbsely  connected 
with  the  acts  alleged  as^to  be  part  of  the  res  gestie 
are  admissible.^ 

[%  79]  (2)  Made  before  or  after  Operation. 
Statements  made  ^xj  the  woman  either  before  or 
after  the  acts  witb  which  defendant  is  ehai^^ed, 
in  re^^x^  to  his  acts  or  his  connection  with  the 
offense,  are  inadmissible/  since  such  evidence  is 
merely  hearsay,*  and  not  part  of  the  res  gests.*  For 


the  sune  reason  statements  made  to  her  physician, 
by  a  woman  on  whom  an  operation  has  been  per- 
formed, as  to  matters  which  had  occurred  before 
his  being  called  to  attend  her,  are  inadmissible.^ 

1%  80]  <3)  In  Oon8pira(7  to  Procure  Abortion. 
Where  a  woman  conspires  with  others  to  procure 
abortion  on  herself,  on  proof  of  the  conspiracy  \xtx 
acts  uid  declaraticms  in  furtherance  thereof  are 
admissible  in  evidence  against  her  coconspirators.' 
But  statements  *made  by  her  subsequently  to  the 
production  of  the  abortion  are  not  admissible,  since 
not  made  in  fnrtherance  of  the  eommon  object." 

[$  81]  (4)  Ae  to  Prior  Atitempts  of  Woman  to 
Proenre  Abortion  on  Herself.  Deelarations  of  the 
,  woman '  as  to  having  previously  procured  or  at- 
tempted to  procure  ^Ixirtion  on  herself  are  no  part 
of  the  res  gestv  and  are  inadmissible." 

[(  82]  (6)  To  Show  Pregnancy.  The  deelara^ 
tions  of  the  deceased  woman  to  defendant  and  others 


burled  at  the  expense  of  the  county  is 
inadmissible.  Rhodes  v.  State,  128 
Ind.  18»,  27  MB  866,  26  AmSB  429  and 
note. 

1.  Hays  V.  State,  40  Md.  6S3  (where 
It  Is  held  that  evidence  of  declara- 
tions of  a  person  Jointly  indicted  with 
defendant,  made  prior  to  the  opera- 
tlon.  is  admlss'lble  avalnat  defendant 
for  the  purpose  of  lowing  that  the 
declarant  knew  that  the  woman  waa 
pregnant,  when  accompanied  with  an 
offer  to  follow  such  evidence  with 
proof  of  a  conspiracy  to  produce  the 
abortion). 

a.  Peo.  V.  Abbott.  116  Mlclj.  268,  -74 
XW  529  (holdinff  that  on  trial  of  one 
nccused  of  havinir  procured  another 
to  perform  an  operation,  evidence  of 
dt'Claratlons  of  the  person  who  per- 
formed the  operation,  to  the  effect 
that  she  "was  In  the  habit  of  per- 
forming operations  for  the  purpose  of 
producing  abortions,"  ia  Inadmissible 
against  defendant,  as  such  evidence 
is  mere  hearsay). 

3.  Hays  v.  State,  40  Md.  633 
fwhere  it  is  held  that  where  defend- 
ant and  another  were  jointly  indicted, 
a  note  written  by  such  other,  directing 
the  woman  at  what  time  to  leave  home 
and  where  to  meet  such  other  for 
the  apparent  purpose  of  going  to  a 
place  where  the  abortion  was  to  be 
r-erCormed,  is  Inadmissible  against  de- 
fendant where  no  proof  showing  a 
conspiracy  between  the  parties  Joint- 
ly indicted  has  been  given  and  de- 
fendant has  In  no  way  oeen  connect- 
ed with  the  comtulBslon  of  the  of- 
fense). 

4.  Solander  v.  Peo.,  2  Colo.  48; 
State  V.  OUmore,  151  Iowa  618,  1S2 
KW  63.  S6  LRANS  1084  and  note; 
State  V.  Ryder,  80  VL  418,  68  A  662. 

[a}  At  UaM  off  OmrkBra  for  da* 
fanduVa  1u«Mk— Declarations  made 
by  a  woman  at  the  time  of  her  de- 
parture for  defendant's  house  for  the 
purpose  of  having  an  abortion  per- 
formed are  admissible  as  a  part  of 
tlie  res  gestae.  State  v.  Howard,  32 
Vt.  380;  State  v.  Dickinson,  41  Wis. 
299. 

[b]  Oonvevsatloas  Willi  defendant 
ua  vtliexs. — (1)  Evidence  of  a  con- 
rersation  l>etween  defendant  and  the 
woman.  In  which  she  said,  on  his 
chargrins  her  with  not  having  com- 
piled with  the  advice  as  to  attempting 
sbortion  contained  In  his  letters,  that 
she  had  done  so  without  producing 
the  desired  effect,  was  hold  to  be  ad- 
missible. Jones  v.  State,  70  Md.  326, 
17  A  89,  14'AmSR  362  and  note.  (2)  In 
Johnson  v,  Peo.,  83  Colo.  224,  80  P  133, 
lOS  AmSR  86,  the  deceased  woman's 
husband  was  allowed  to  testify  to  a 
conversation  with  her  after  she  had 
visited  defendant,  to  the  effect  that 
•he  had  on  the  same  day  called  at 
defendant's  office  and  he  had  pro- 
d'tced  the  miscarriage  such  declara- 
tions beina  iu  themselves  acta,  and 
sccompanled  bjr  othur  acts.  In  fnrther- 


ance of  the  criminal  design,  and 
closely  attendant  upon  the  same. 

[c]  better.— Where  the  state  of- 
fered in  evidence  a  letter  of  the 
prisoner  to  the  woman,  in  which  he 
said  that  he  had  made  her  a  fair 
proposition,  without  stating  what  the 
proposition  was,  the  question  to  the 

Erosecutlng  witness  what  was  meant 
r  the  proposition  was  admissible. 
Lamb     State,  66  Hd.  286,  7  A  399. 

5.  Fla. — Welghtnovel'  v.  State,  46 
Fla.  1,  35  S  856. 

III.— Howard  v.  Peo.,  18B  HI.  652, 
57  NB  441. 

Ind.— Hauk  v.  State,  148  Ind.  238,  46 
NE  127,  47  NE  465. 

Iowa. — State  v.  Gilmore,  151  Iowa 
618,  132  NW  53,  35  LRANS'1084. 

Kan. — State  v.  Young;  65  Kan.  349, 
40  P  6B9. 

Md.—Hays  v.  State,  40  Md.  688. 
Mass.— -Cfom.  v.  Sinclair,  196  Mass. 
100,  80  NB  799,  11  AnnCas  217-  Com. 
V.  Leach,  156  Mass.  99,  30  NB  163; 
Com.  V.  Felch,  132  Mass.  22. 

Mich. — Peo.  V.  Alkin,  66  Mich.  460, 
33  NW  821,  11  AmSR  612  and  note. 

Minn.— State  T.  Bly,  99  Minn.  74, 
108  NW  888. 

N.  H.— State  v.  Wood,  63  N.  H. 
484. 

N.  T.— Peo.  V.  Murphy,  101  N.  T. 
126,  4  NB  326,  64  AmR  661;  Peo.  v. 
Davis,  56  N.  T.  95;  Maine  v.  Peo.,  9 
Hun  113. 

Or.— State  V.  Clements,  IS  Or. '237, 
14  P  410. 

[a]  '  Ay^Seatloa  of  the  role  la  gen- 
exal. — (1)  Declarations  by  the  iwoman 
on  whom  an  alleged  operation  has 
been  performed,  made  several  days 
before  the  operation  with  which  de- 
fendant is  charged,  purporting  to  re- 
cite that  she  had  attempted  to  oper- 
ate on  herself,  are  inadmissible.  Hauk 
V.  State,  148  Ind.  238,  46  NB  127,.  47 
HE  466.  <2)  And  so  also  her  declara- 
tions, not  made  in  the  presence  of  de- 
fendant, on  her  return  from  the  place 
where  It  is  alleged  the  tmeration  was 
performed,  and  purporting  to  state 
what  was  done  at  such  place,  are  in- 
admissible. State  V.  Wood.  63  N.  H. 
484;  Peo.  V.  Murphy,  101  N.  T.  126, 
4  NE  326,  64  AmR  661;  Peo.  v.  Davis, 
56  N.  T.  95;  Maine  V.  Peo.,  9  Hun  (N. 
T.)  113.  (8)  Statements  made  by  the 
woman  to  physicians  attending  her 
that  she  had  been  operated  upon  to 
get  rid  of  her  pregnancy,  and  that 
this  had  been  followed  by  a  miscar- 
riage, were  Inadmissible  against  de- 
fendant. Com.  V.  Sinclair,  195  Mass. 
100,  80  NE  799,  11  AnnCas  217. 

[b]  As  to  Instmmsnt  used. — 
Statements  of  a  woman  upon  whom 
an  abortion  has  been  performed  to 
the  effect  that  defendant  used  In- 
struments on  her  are  inadmissible. 
State  V.  Clements,  15  Or.  237,  14  P 
410. 

[c1  As  to  medietne  uaed^— State- 
ments made  by  the  woman  after  the 
birth  of  the  cuilld,  regarding  certain 


medicine  which  she  claimed  defend- 
ant had  induced  her  to  take  a  few 
days  previous  to  the  making  of  such 
statements,  are  inadmissible.  Peo.  v. 
Alkin,  66  Mich.  460,  33  NW  821,  11 
AmSR  612. 

[d]  Where  and  br  wlMm  ahorfebm 
^odnoed. — ^Declarations  of  the  de- 
ceased woman  In  favor  of  defendant, 
tending  to  prove  where  and  by  whom 
the  abortion  was  produced,  are  Inad- 
mlBSlble,  being  neither  dying  declara- 
tions nor  part  of  the  res  gestee. 
Howard  v.  Peo.,  186  111.  552,  57  NE  441; 
Com.  V.  Leach,  166  Mass.  99,  30  NB 
163.  . 

&  Howard  V.  Peo..  186  HI.  662.  67 
NE  441:  Com.  v.  Feloh,  188  Mass.  22; 
State  V.  Clements.  16  Or.  287,  14  P 
410. 

7.  Peo.  v.  Murphy,  101  N.  Y.  126, 
4  -NB  386,  64  AmR  661;  Peo.  v.  Davis. 
56  N.  Y.  95;  Maltie  v.  Peo.,  9  Hun  <N. 
y.)  113. 

8.  Hays  v.  Stote,  40  Md.  633. 

9.  Solander  v.  Peo.,  2  Colo.  48; 
State  V.  Crofford,  133  Iowa  478,  110 
NW  921;  State  v.  Davis,  56  N.  Y.  96. 

Ca]  "Bnt  it  is  not  necessary  that 
she  should  appear  to  be  an  aooon- 
plloe  in  order  to  make  her  declarations 
accompanying  acts  done  in  further- 
ance of  the  criminal  purpose  evidence 
against  another,  who  had  Joined  In 
the  unlawful  act.  She  may  be,  and 
usually  is,  a  party  to  the  illegal  com- 
bination to  effect  the  abortion,  and 
as  this  Is  the  ground  upon  which  the 
declarations  are  admitted.  It  can  make 
no  difference  that  she  Is  not  crimmal- 
ly  liable  for  the  act  done.  In  soma 
cases,  probably,  the  woman  is  an  un- 
willing subject,  submitting  to,  but  not 
actively  Joining  in,  the  unlawful  at- 
tempt, and  In  such,  cases  the  commu- 
nity of  purpose  which  alone  can  make 
the  acts  and  declarations  of  one  admis- 
sible as  evidence  against  his  aasodate 
In  crime,  may  be  wanting.  But  where 
It  appears  that  the  woman  not  only 
submits  to  the  unlawful  attempt,  but 
actively  promotes  It.  by  seeking  the 
aid  of  others,  and  eagerly  adopting 
the  means  su^ested  to  accomplish 
the  crime.  It  cannot  be  claimed  that 
she  Is  not  a  party  to  the  criminal  de- 
sign. If  the  woman  is  not  technically 
an  accomplice,  she  may,  nevertheless, 
conspire  with  others  to  produce  the 
abortion,  and  the  conspiracy  being 
shown,  her  acts  and  declarations  In 
furtherance  of  the  common  design  are 
evidence  against  others  engaged  with 
her  In  the  criminal  act."  Per  Hallett, 
C.  J.,  in  Solander  v.  Peo.,  2  Goto.  48, 
62  [quot  Johnson  v.  Peo.,  S3  Colo.  224, 
237.  80  P  138,  108  AmSR  85;  State  v. 
Crofford,  133  Iowa  478,  481,  110  NW 
921]. 

10.  State  v.  Young,  66  Kan.  349,  40 
P  659;  Peo.  v.  Davis,  56  N.  T.  96. 

11.  Clark  V.  Peo.,  224  111.  564,  78 
NB  941:  Hauk  v.  State.  148  Ind.  238, 
46  NE  137.  47  NE  466:  State  V.  Ouni^ 
106  Iowa  120.  76  NW^IO. 
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are  admissible  to  establish  the  faet  that  she  was 

pregnant.^ 

[i  83]  (6)  To  Show  Present  Pain.  Declaratious 
of  a  woman  on  whom  it  is  alleged  an  operation  has 
been  performed,  indicating  present  plain  or  sufEer- 
ii^,  are  admissible  to  prove  her  physical  condition 
at  the  time  of  making  such  statements.^ 

[$  84]  b.  DTing  Declarations— (1)  In  General— 
<a)  At  Common  Law — aa.  Rule  Stated.  At  common 
law  dying  declarations  are  admitted  iu  evidence 
only  when  the  death  of  the  declarant  is  the  sub- 
ject of  the  charge  and  the  cause  of  death  is  the 
subject  of  the  declarations,  and  in  the  application 
of  this  rule  it  is  established  by  the  great  weight  of 
authority  that  they  are  admissible  in  homicide  eases 
only." 

Death  not  an  ingredient  of  offense.  Within  the 
general  rule  just  stated  wliere  the  offense  defined  by 
the  statute  consists  in  procuring  or  attempting  to 
procure  an  abortion,  without  reference  to  whether  or 
not  the  death  of  the  woman  is  caused  thereby,  no 
ground  exists  in  an  abortion  ease  for  the  admis- 
sion of  the  dying  declarations  of  a,  woman  whose 
death  wu  caused  by  the  abortion  charged.  It  is 
therefore  held  in  sneh  eases  that  the  dying  declara- 


tions of  the  woman  are  not  admissible,"  onleaa  the 
rule  of  evidence  is  changed  by  statute." 

Death  made  an  Ingredient  of  offense.  But  where 
the  statutes  make  the  death  of  the  woman  an  in- 
gredient of  the  offense,  the  chaise  in  the  indictment 
is  in  effect  one  of  homicide,  and  the  subject  of  the 
inquiry  is  the  manner  of  the  woman's  death.  On 
this  theory  it  is  uniformly  held  under  such  statutes 
that  the  woman's  dying  declarations  are  admissible 
in  evidence  against  defendant." 

85]  bb.  Application  of  Bnle.  While  the  rule 
stated  above  is  well  settled  as  a  general  proposition 
of  law,  there  has  been  some  uncertainty  in  its  ap- 
plication, due  to  the  difficulty  of  determining 
whether  or  not  particular  statutes  make  the  death 
of  the  woman  an  ingredient  of  the  offense  which 
they  define.  In  the  earlier  eases  the  courts  applied 
with  great  strictness  the  fundamental  rule  of  evi- 
dence that  dying  declarations  are  admissible  only 
when  the  death  of  the  declarant  is  "the  subject  of 
the  charge,"  and  held  that  the  d3ring  declarations 
of  the  woman  in  abortion  eases  could  be  received 
only  when 'her  death  was  an  essential  element  of  the 
crime  defined  by  the  statute."  But  the  later  and 
better  eonsidered  eases,  proceeding  on  broader 


18.  state  T.  Alcom,  7  Ida.  699,  64 
P  1014,  97  AmSR  252;  State  v.  Ge- 
dlcke,  43  N.  J.  L.  86:  State  v.  aiasH, 
6  Or.  73:  State  v.  Ryder,  80  Vt.  422, 
«S  A  652. 

[a]  OrovBd  of  adiala«lUllt7. — On 
a  trial  for  administering  drugs  to  a 
pregnant  woman  to  procure  miscar- 
riage, declarations  made  by  the  wom- 
an to  the  physician  who  was  called 
In  Toy  her  father  to  determine  her 
state  of  health  were  held  admissible 
as  being  statements  of  her  bodily 
feelings  and  the  symptoms  of  her  sup- 
posed pregnancy  which  could  only 
be  obtained  from  the  patient  herself. 
State  V.  Qedlcke,  43  NT  J.  L.  86. 

15.  Rhodes  v.  State,  128  Ind.  189, 
S7  NB  S66,  12S  AmSR  429  and  note; 
Com.  T.  Leach.  IBS  Mass.  99,  30  NB 
IM;  Peo.  V.  Aiken,  66  Mich.  460,  33 
NW  S21,  11  AmSR  SIS  and  note.  In 
Com.  Fcnno.  1S4  Uass.  217,  the 
exclamation  "Oh,  dear,  I  feel  weak!" 
was  held  admissible  as  a  declaration 
of  present  pain. 

14.  Railing  Com.,  110  Pa.  100.  1 
A  S14 ;  Com.  v.  Keene.  7  Pa.  Super. 
293.    See  Homicide  [21  Cyc  982]. 

16.  Ga. — Wooten  v.  WUklns,  39  Oa. 
223,  99  AmD  456. 

Mass. — Com.  v.  Homer,  163  Mass. 
343,  26  NE  872. 

N.  T. — Peo.  V.  Davis,  56  N.  T.  95; 
Wilson  V.  Boerem,  16  Johns.  286. 

Oh.— State  v.  Harper,  85  Oh.  St.  78, 
35  AmR  696. 

Pa, — Railing  v.  Com.,  110  Pa.  100, 
1  A  814;  Com.  v.  Keene,  7  Pa.  Super. 
293. 

Elng. — Rex  v.  Hutchinson,  2  B  ft 
C.  608  note,  9  ECL,  266,  107  Reprint 
610:  Rex  V.  Mead,  2  6.  A  C.  60fi,  8 
TX:L  265,  107  Reprint  609;  Reg.  v. 
Hind,  Bell  C.  C.  253;  Reoc  v.  Uoyd,  4 
C.  &  P.  283,  19  ECL  491. 

le.    See  supra  9  86. 

17.  Colo. — Clarke  v.  Peo.,  16-Colo. 
Bll,  27  P  724  (where  such  evidence 
seems  to  have  been  received  without 
objection). 

Ind. — Selfert  v.  State,  160  Ind.  464, 
67  NE  100.  08  AmSR  840  and  note ; 
Montgomery  v.  State.  SO  Ind.  388,  41 
AmR  816.  See  also  Traylor  v.  State, 
101  Ind.  65. 

Ky.— Peoples  v.  Com.,  87  Ky.  487,  9 
8W  609,  810,  10  KyV  617. 

Minn. — State  v.  Pearce,  56  Minn. 
226.  67  NW  652.  1066. 

Nebr. — Edwards  v.  State,  79  Hebr. 
251.  112  NW  611. 

Or. — State  v.  Fuller,  B2  Or.  42.  96  P 
456.   

Wla. — State  v.  Dickinson,  41  Wis. 
299. 


[a1  niat  declarations  were  siads 
vpen  the  request  or  insisteooe  of  an* 
otber  does  not  render  them  inadmis- 
sible. State  V.  Law.  150  Wis.  813.  186 
NW  808,  137  NW  457. 

18.    See  cases  infra  this  note. 

[a]  Za  Vsw  Tork,  under  a  statute. 
Laws  (1872)  c  181,  which  made  It  a 
crime  for  any  person  to  administer 
any  drugs,  etc.,  to  a  pregnant  woman 
with  Intent  to  procure  an  abortion, 
and  "in  case  the  death  of  such  wom- 
an or  of  such  child  be  thereby  pro- 
duced" increased  the  degree  of  the 
crime  and  the  punl^^ment  therefor,  it 
was  held  that  the  dying  declarations 
of  a  woman  whose  death  was  thus 
caused  were  not  admissible.  The 
court  said;  "The  charge  against  tbe 
prisoner  was  not  homicide  in  any  de- 
gree. The  crime  charged  against  blm 
Is  that  of  persuading  the  deceased  to 
submit  to  the  use  of  an  instrument 
upon  her  person,  and  to  take  drugs 
with  Intent  to  produce  her  miscar- 
riage—In consequence  of  which  the 
death  of  the  child,  and  her  own,  were 
produced.  The  death  of  the  deceased 
was  not  a  necessary  ingredient  of 
the  crime;  that  of  the  child  was  suf- 
flclent  to  make  the  offence  a  felony. 
The  act  alleged  to  have  been  perpe- 
trated by  the  prisoner  was  a  crime 
under  the  third  section  of  the  statute, 
in  the  absence  of  the  death  of  the 
mother  or  child.  Such  death  only  In- 
creased the  degree  of  the  crime  and 
the  punishment  to  be  Inflicted."  Peo. 
v.  Davis.  66  N.  T.  95,  103.  Such 
declarations  are  now  admissible  In 
New  York  by  express  statutory  pro- 
vision.   See  infra  f  86. 

[b]  In  Ohio  the  doctrine  stated  in 
the  text  was  adopted  under  a  statute 
containing  separate  provisions  pre- 
scribing different  punishments  for 
acts  done  with  Intent  to  procure  an 
abortion,  and  doing  such  acts  with 
that  intent  where  the  death  of  the 
woman  resulted.  State  v.  Harper,  35 
Oh.  St.  78,  S5  AmR  696.  The  stat- 
ute now  provides  that  any  person  who 
does  certain  acts  with  Intent  to  pro- 
cure an  abortion  "shall,  if  the  woman, 
either  miscarries  or  dies  in  conse- 
quence thereof,  be  Imprisoned,"  etc. 
Bates  Annot.  St.  1  6816,  but  In  its 
present  form  It  has  not  been  Judicially 
construed  in  relation  to  the  question 
under  consideration. 

[cl  The  Vcnswylraifla  vtatnte  pro- 
vides that,  if  any  person  shall  unlaw- 
fully administer  any  drug  to  a  woman, 
etc..  and  she  or  the  child  shall 
die  In  consequence  of  such  act,  such 
person  "shall  be  guilty  of  felony, 


and  shall  be  sentenced  to  pay  a  fine 
not  exceeding  Ave  hundred  dollars, 
and  to  undergo  an  Imprisonment"  at 
labor  not  to  exceed  seven  years.  The 
next   section   provides   that   if  any 

fierson  with  such  Intent  shall  admin- 
Bter  any  drug.  eta.  no  mentioh  being 
made  of  death  resulting,  he  "shall 
be  guilty  of  felony,  and  ...  be 
aentenced  to  pay  a  line,  not  exceed- 
ing Ave  hundred  dollars,  and  under- 
go an  imprisonment"  at  labor  not  ex- 
ceeding three  years.  The  court  of 
quarter  sessions  held  in  an  elaborate 
opinion  that  the  dying  declarations 
of  the  woman  were  admissible  under 
this  statute  for  the  same  reasons 
as  in  prosecutions  for  murder  or  man* 
slaughter.  Com.  v.  Bruce,  IC  Phlla. 
610.  In  a  later  case  the  question 
was  brought  before  the  supreme  court, 
and  It  was  there  held  that  the  death 
of  the  woman  was  not  an  Ingredient 
of  the  offense,  which  is  complete 
with  the  death  or  wlthont  it:  that 
the  only  consequence  of  death  re- 
sulting was  the  possibility  but  not 
certainty  of  a  more  severe  penalty: 
and  that  therefore  the  dying  declara- 
tions of  the  woman  were  not  admissi- 
ble. "This,"  said  the  court,  "seeins 
to  be  a  precise  expression  of  the  dif- 
ference between  the  cases  provided 
for  In  the  two  sections.  This  being 
so  the  question  recurs.  Is  the  differ- 
ence between  the  two  of  such  a  char- 
acter as  to  change  the  application  of 
the  rule  of  law  relating  to  the  ad- 
missibility of  dying  declarations.  Of 
course  they  are  not  admissible  If 
death  does  not  result  as  a  consequence 
from  the  unlawful  acts.  Therefore  if 
the  woman  should  subsequently  die 
from  some  entirely  different  and 
Independent  cause,  her  dying  declara- 
tions In  relation  to  a  prior  miscar- 
riage would  be  clearly  Incompetent. 
In  case  she  does  die  In  consequence 
of  the  unlawful  acts,  the  crime 
charged  and  tried  Is  not  homicide  in 
any  of  its  forms,  but  the  felony  of 
administering  a  drug,  or  using  an  In- 
strument, with  Intent  to  produce  a 
miscarriage.  In  Its  facts  and  in  Its 
essence  It  Is  the  same  crime  that  is 
charged  and  tried  If  no  death  results. 
The  death,  when  It  occurs,  la  an  In- 
cident the  sole  purpose  of  frhlch  Is  to 
determine  whether  the  imprisonment 
of  the  defendant  may  be  longer  than 
when  death  does  not  occur.  The  facts 
which  constitute  the  crime  may  not 
be  proved  by  any  declarations  of  the 
woman,  when  death  does  not  follow, 
or  when  it  follows  from  some  other 
cause.    Why  then  should  the  verr 
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grounds,  have  given  effect  to  the  nnderlyii^  priu- 
eiple  involved^  and  hold  that  the  dying  declarations 
of  a  woman  whose  death  was  the  result  of  an  abor- 
tion or  an  attempt  to  procure  an  abortion  on  her 
are  admissible  in  evidence  against  the  accused  in 
any  case  where  the  statute  makes  her  death  so  far 
an  element  of  the  offense  as  to  constitute  it  a 
necessary  matter  of  allegation  and  proof,  either  to 
establish  all  the  elements  of  the  crime  or  to  warrant 
the  imposition  of  the  penalty  prescribed  when  death 
results." 

Offense  spedflcally  declared  murder  or  man- 
elan^ter.  If  the  statute  specifically  declares  that 
it  shall  be  murder  or  manslaughter  to  cause  the 
death  of  a  woman  in  procuring  or  attempting  to 
procure  an  abortion,  it  is  well  settled  that  an  in- 
dictment thereunder  is  for  the  homicide,  and  the 
dying^  declarations  of  the  woman  are  admissible  as 
in  other  homicide  cases." 

Failure  to  prove  death  as  conseQnence  of  abcotton. 
It  haa  been  objected  to  any  departure  from  the 
strict  application  of  the  rule  that  dying  declarations 
are  admissible  only  when  the  death  of  the  declarant 
is  "the  subject  of  the  charge,"  that  defendant  may 


be  exposed  to  the  danger  of  having  the  dying 
declarations  of  a  woman  put  in  evidence,  when  her 
death  is  charged  as  a  consequence  of  an  abortion, 
but  is  not  fully  proved  to  have  resulted  therefrom, 
and  thus  they  may  be  used  in  the  jury  room  as 
evidence  to  conviot  him  of  abortion  merely,  without 
resulting  death;  but  the  contention  was  held  to  be 
without  merit."' 

[$86]  b.  Under  Statute.  In  several  states  the 
dying  declarations  of  a  woman  whose  death  resulted 
from  an  abortion  or  an  attempt  to  procure  an 
abortion  on  her  have  been  made  admissible  by 
statute.**  / 

[  $  87]  (2)  Must  Be  Made  In  Extremis:  Dying 
declarations,  to  be  admissible,  in  any  event  must 
have  been  made  by  the  woman  under  a  belief  that 
she  was  about*  to  die;^  and  declarations  of  the 
deceased,  not  made  in  extremis,  contradictory  of 
statements  made  by  her  when  in  ratremis,  are  not 
admissible  for  the  purpose  of  disproving  the  latter 
declarations.'* 

[$  88]  (3)  Subject  Matter  of  the  Declaration. 
When  admissible,  dying  declarations  must  relate  to 
fkcts  and  not  to  mere  matters  of  opinion  or  belief,'' 


same  facta  be  proved  by  such  declara- 
tton,  when  d^th  does  result?  Not 
because  It  la  a  homicide  caae  and  the 
rule  aa  to  Oylng  declarationa  admits 
them  In  such  cases,  hecause  It  Is  not 
a  case  of  homicide  in  any  point  of 
view.  Not  because  the  death  is  the 
subject  of  the  charge,  for  the  charge 
Is  the  attempted  or  accomplished  mis- 
carriage by  means  of  a  drug  or  in- 
strument. That  crime  is  as  fully 
completed  without  the  death  aa  with 
It.  Ttae  death  therefore  ia  not  an  es- 
sential Ingredient  of  It.  Its  function 
under  the  statute,  when  it  occurs  as 
a  conacQuence  Is,  not  to  determine  the 
factum,  or  the  character,  or  the  grade 
of  th«  crime,  but  the  Cbaraeter  oi  the 
penalty  to  be  endured  by  the  cnlmi- 
nal."  Per  Green,  J.,  In  Hailing  v. 
Com.,  110  Pa.  100,  104,  1  A  S14.  But 
now  by  statute  the  djrlng  declarations 
of  tbe  woman  are  admwlble.  Bee  in- 
fra I  80. 

r  d  ]  n  was  at  oae  tbne  heU  In  Www 
Snmrny  that  the  dying  declarations  of 
the  woman  are  not  admissible  under 
a  statute  which  graduates  the  punish- 
ment accordingly  as  the  woman  does 
or  does  not  die.  State  v.  Meyer,  04 
N.  J.  Lb  382,  45  A  779.  But  this  de- 
cision was  afterward  reversed  (OS 
K.  J.  L.  237,  47  A  480,  80  AmSR  0S4, 
s:  L.RA  S4<),  and  the  onmslte  rule 
now  obtains  In  New  Jersey.  See  Infra 
note  19. 

19.  Montgomery  v.  State,  80  Znd. 
S3S.  41  Amk  816  (holding  that  the 
Hying  declarations  of  the  woman  are 
admissible  under  the  Indiana  statute 
which  provides  that  whoever  admlnls- 
tera  to  any  woman,  etc.,  "shall.  It 
the  woman  miscarries  or  dies  in  con- 
sequenra  thereof,"  he  fined  and  Im- 
prisoned In  the  state  prison), 

jal  ViM  Vew  Jersey  statafce  pro- 
es  that  any  person  who  shall  ad- 
minister any  druig  to  a  pregnant  wom- 
an with  Intent  to  procure  a  mis- 
carriage "shall  he  guilty  of  a  high 
misdemeanor,  and  punished  accord- 
ingly [1.  e.,  by  a  fine  not  exceeding 
two  thousand  dollars,  or  by  Imprison- 
ment Aot  exceeding  seven  year&  or 
both]  :  and,  tf  the  woman  or  child  die 
m  conseqtience  thereof,  be  punished  by 
flae  not  exceeding  Ave  thousand  dollars, 
or  Imprisonment  at  hard  labor  not  ex- 
ceeding flfteen  years,  or  both."  It 
was  held  that  this  statute  created 
separate  offenses  accordingly  as  the 
woman  did  or  did  not  die,  and  that 
therefore  under  en  Indictment  charg- 
ing the  death  of  the  woman  by  such 
n>eans  her  dying  declarations  were 
admlsatbi&  State  v.  Heyer,  06  N.  J. 
U  M7,  47  A  4S6,  M  Anffil  »4  and 


note  Frev  14  N.  J.        »2.  884,  45 

A  779], 

[hi    "A  coa>M«>atlOB  of  the  reason 

for  the  nle  admitting  dying  dec- 
larations shows  that  there  is  no  logi- 
cal ground  for  the  distinction  which 
has  been  attempted  to  be  drawn  with 
reference  to  their  admissibility.  The 
two  reasons  upon  which  the  rule 
resta  are:  On  account  of  neeeaaity, 
since  In  many  cases  the  flrat  clue  to 
the  person  guilty  of  the  homicide  Is 
procured  by  the  dying  declaration  of 
the  wounded  person,  and  often,  hut 
for  this  evidence,  Justice  would  mis- 
carry and  guilt  go  unpunished;  and, 
second,  because  In  the  near  approach 
of  death  and  In  the  thought  of  dis- 
solution, all  temptations  to  falsify 
or  motives  to  tell  other  than  the  truth 
are  removed  from  the  mind,  and  the 
solemnity  of  the  occasion  supplies  a 
sanction  equal  to  that  of  an  oath. 
These  being  the  grounds  upon  which 
the  rule  of  admissihlUty  rests,  the 
necessity  is  just  as  urgent  and  the 
solemnity  of  the  occasion  just  aa  great 
In  a  case  where  a  woman  Is  dyinK 
from  the  result  of  an  unlawful  op- 
eration, aa  If  she  were  In  the  same 
condition  as  the  result  of  the  com- 
mission of  any  other  unlawful  act, 
sufh  as'  from  an  assault  made  by  a 
burglar  while  committing  burglary, 
or  by  a  robber  in  the  act  of  robbery." 
Per  lictton,  J.,  In  Edwards  v.  State, 
79  Nebr.  251,  SB7,  112  NW  611.- 

flO.  111. — Peo.  V.  Hagenow,  288  HI. 
514,  86  NB  370. 

Mich. — Peo.  V.  Lonsdale,  122  Mich. 
SS8.  81  NW  277. 

Minn. — State  v,  Pearce,  69  Minn. 
226.  B7  NW  <S2.  1065. 

N.  T.— Maine  v.  Pea,  9  Hun  113. 

Or.— State  V.  Puller,  S2  Or.  42,  96 
P  456. 

Wis.— State  T.  Dickinson,  41  Wis. 
299 

ai.  state  V.  Meyer.  65  N.  J.  L.  287, 
240,  47  A  486,  86  AmSR  634,  B2  LRA 
346  and  note  (where  Dixon,  J.,  aald: 
"Such  a  danger  la  not  peculiar  to 
trlala  of  this  nature.  It  may  alwaya 
exist  when  evidence  is  legally  received 
by  the  court  for  a  purpose  not  ulti- 
mately accomplished.  As,  a  g.,  in 
cases  where  the  declarations  of  one 
charged  as  a  conspirator  are  admit- 
ted against  all  the  defendants,  and 
yet  he  Is  acquitted  by  the  jury;  or 
where  one  charged  with  manslaugh- 
ter Is  convicted  of  assault  and  bat- 
tery only  .  .  .  The  danger  thus  In- 
curred must  be  guarded  against  as 
far  as  possible  by  appropriate  instruc- 
tions from  the  court"). 

tal  Ob  a  trial  oa  two  ladtatBaats. 
oae  Stm  attamvt  to  geoeie  Miaoai^ 


riage  and  the  ottwr  for  pzoonxlag' 
abortloB  eavslBir  the  woman's  death, 

resulting  in  conviction  on  the  first 
indictment  and  acquittal  on  the  sec- 
ond, the  woman's  dying  declaration 
was  admissible,  as,  when  the  evidence 
waa  admitted,  all  the  easentlal  aver- 
ments of  both  indictments  were  In 
Issue,  and  if  properly  admitted  then 
the  verdict  of  the  jury  could  not  ren- 
der It  erroneous.  Com.  v.  Keene,  7 
Pa.  Super.  8SS. 

22.  Com.  V.  Bishop,  165  Maas.  148. 
42  NE  SOO;  Com.  v.  Thompson,  1S9 
Mass.  56.  88  NE  1111 ;  Com.  v.  Homer, 
15S  Mass.  848,  26  NB  872;  Maine  v. 
Peo.,  9  Hun  (N.  T.)  118;  Com.  v. 
Wlnkelman,  12  Pa  Super.  497 ;  Com. 
V.  Keene,  7  Pa.  Super.  893 ;  Mass.  St. 
(1S89)  c  100;  N.  T.  Laws  (1876)  o 
352  ;  Pa.  Act  June  26.  1895  (P.  L.  887). 
Compare  State  Medical  Bixamlners  v. 
Blaen.  61  Or.  492.  123  F  62. 

[a]  •The  statute  wm  passed  for  a 
wise  purpose,  and  because  tt  had  been 
demonstrated  by  experience  that  the 
same  reason  which  lies  at  the  founda- 
tion of  the  rule  under  which  dying 
declarations  are  admitted  in  homicide 
cases  made  It  necessary  to  admit  such 
testimony  in  the  prosecution  of  Indict- 
ments for  criminal  abortion  resulting 
in  death,'.'  Per  Rice,  P.  J.,  In  Com. 
V.  Keene,  7  Pa.  Super.  298.  800. 

[b1    Prospeotlve   or  retrospeotlTS 

3>eratlon  of  statnta^In  Com.  v. 
omer.  168  Masa  S48.  26  NE  873. 
4t  was  held  that,  where  the  statute 
simply  provided  that  the  dying  dec- 
larations of  the  woman  should  be  ad- 
missible in  evidence,  It  would  he 
construed  as  prospective  only,  and 
therefore  not  applicable  to  an  indict- 
ment found  after  Its  passage  for  aja 
offense  previously  committed. 

03.  Maine  v.  Peo.,  9  Hun  (N.  T.) 
118  (holding  also  that  It  Is  no  objec- 
tion to  such  evidence  that  the  declanu 
tlons  were  obtained  by  means  of 
leading  questions  and  under  earnest 
solicitation);  State  v.  Law,  150  Wta. 
81S.  ISO  NW  SOS.  187  NW  467. 

24.  Maine  v.  Peo.,  9  Hun  (N.  T.) 
113. 

86.  State  V.  Baldwin.  79  Iowa  714, 
45  NW  297. 

[a]  ZUnstratioBa^d)  Declara- 
tiona to  the  effect  that  "he  [defend- 
ant] Is  the  cause  of  my  death,  he  Is 
my  murderer.  They  afniaed  me  ter- 
ribly," are  Inadmlsalble,  since  mere 
expressions  Of  opinion.  State  v.  Bald- 
win. 79  Iowa  714.  46  NW  297.  (2)  .So 
a  declaration  of  a  person  in  extremis, 
to  the  efCect  that  the  operation  was 
performed  for  the  purpose  of  produc- 
ing an  abortion,  is  not  admissible. 
MontKonarr  v.  stat^J^o  ind.  S3S.  4i 
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and  must  also  be  confined  to  the  circumstances 
connected  with  the  act  resulting  in  death.^ 

[$  89]  4.  Defendant's  Oood  Character.  In  a 
trial  for  administering  medicine  with  intent  to 
procure  a  miscarriage  it  is  proper  for  defendant  to 
prove  his  general  reputation  for  morality  and  de- 
ceney.^' 

[$  90]  6.  Snbseanent  Oondition  of  the  Woman. 
— a.  Mental  Condition.  In  a  prosecution  for  an  as- 
sault with  intent  to  produce  an  abortion,  evidence 
of  acts  of  the  woman  occurring  after, the  time  of 
the  alleged  assault  and  indicating  fear  of  defendant, 
is  admissible  as  tending  to  prove  that  an  assault 
has  been  committed.^ 

[$  91]  b.  Physical  Condition.  Evidence  of  the 
physical  condition  and  appearance  of  the  woman  at 
a  time  subsequent  to  the  time  when  it  is  alleged  the 
operation  was  performed  is  admissible;"  and  where 
evidence  has  been  given  that  the  injury  to  the 
woman  could  have  .been  caused  only  by  childbirth 
or  by  the  use  of  instruments  in  the  neck  of  the 
womb,  her  previous  condition  may  be  proved,  and 
,tbat  she         never  been  pf^ant  before  or  had 


an  operation  performed  on  her  womb.^ 

92]  6.  Opportujii^  to  (jlommit  Oifenae.  Evi- 
dence tending  to  show  that  defendant  had  an  oppor- 
tunity to  commit  the  offense  is  admissible.^' 

93]  7.  .  Possession  of  Means.  It  is  competent 
to  show  that  defendant  has  in  his'possession  drugs, 
instruments,  or  other  means  by  which  the  act  with 
which  he  is  charged  may  have  been  done.** 

94]  9.  Intent — a.  DedarationB  of  Defendant 
Acts  and  letters  of  defendant  implicating  him  in 
the  intent  to  bring  about  the  woman 's  abortion  may 
be  proved  against  him,"  if  not  too  remote  ;**  as  may 
also  his  failure  to  deny  the  womui's  accusation  that 
he  had  caused  her  to  miscarry.'' 

95]  b.  Holding  Out  by  Accnsed  as  Willing 
and  Able  to  Procure  Abortions.  Evidence  that  the 
accused  has  held  himself  out  as  willing  and  able  to 
perform  abortions  is  admissible  to  show  intent, 
"where  evidence  has  been  introduced  tending  to 
establish  the  commission  of  the  offense,'^  or  where 
the  act  charged  has  been  shown  or  admitted  and  the 
accnsed  has  attempted  to  justify  it  on  the  ground  of 
necessity.*'    Evidence  that  sneh  holding  out  was 


AmR  816.  (3)  But  a  statement  by 
the  wonmiK  that  defendant  had  op- 
erated on  her  ia  a  statement  of  a 
substantive  fact  and  not  an  expression 
of  an  opinion.  Maine  v.  Pec,  9  Hun 
(N.  Y.)  113. 

26.  MoDtKomei?  t.  State,  80  laa. 
83S.  41  AmR  816;  Halne  v.  Peo.,  » 
Hun  (N.  Y.)  113. 

ar.  State  v.  Jonea.  20  Del.  109,  63 
A  8&S:  Holland  v.  SUte,  131  Ind.  668. 
31  NB  35». 

98.  State  v.  Lee.  69  Conn.  186,  37 
A  76. 

89.  -  Mass. — CoHL  v.  Follansbee,  165 
Mass.  274,  29  NK]  471 ;  Com.  v.  Fenno, 
134  Mass.  817 ;  Com.  v.  Wood,  11  Gray 
86. 

Mich. — Peo.  V.  Olmsteed,  SO  Mich. 
431. 

N.  J. — State  V.  Fletcher,  77  N.  J.  L. 
346.  347,  72  A  33  [cit  Cyc]. 

N.  Y.— Peo.  V.  Van  Zlle,  73  Hun  634. 
26  NYS  890 ;  Maine  v.  Peo.,  9  Hun 
113. 

Vt. — State  V.  Howard,  32  Vt,  380. 

[a]  I^enfftlk  of  tlme^d)  Testi- 
mony of  a  physician  as  to  the  condi- 
tion of  the  woman  ten  days  after  the 
alleged  act  was  held  to  be  admissible. 
Com.  V.  Follansbee,  166  Mass.  274, 
29  NE  471 :  State  v.  Fletcher,  77  N. 
J.  U  846,  72  A  33.  (2>  Evidence  of 
the  health  and  spirits  of  the  patient 
and  of  stains  and  marks  upon  her 
bed-clothes  a  month  afterward  was 
held  to  be  admissible  In  Com.  v.  Wood. 
11  Oray  (Mass.)  86,  althouRh  it  was 
aald  that  the  length  of  time  which  had 
elapwd  might  affect  the  weight  of  the 
evidence. 

rb]  8BMMqv*Bt  death  of  th* 
WffthW  Ifl  admissible  as  bearing  upon 
the  effect  and  purpose  of  the  acts 
done  by  defendant.  Peo.  v.  Van  Zile, 
73  Hun  634,  26  NYS  390. 

[c]  WMkMM  Of  til*  womaa,  as 
shown  by  her  declarations  made  shortly 
after  the  time  at  which  it  Is  alleged 
an  operation  for  the  production  of  an 
abortion  was  performed  on  her.  Ia 
admissible.  Such  evidence  is  admissible 
as  tending  to  show  the  performance 
of  the  operation.  Com.  v.  Fenno,  134 
Mass.  217. 

[d]  KnlMMttaeiit  Msval  l&twoonrM. 
— Testimony  of  the  woman  that  de- 
fendant had  sexual  intercourse  with 
her  after  the  alleged  abortion  Is  ad- 
missible to  rebut  the  inference  that 
no  operation  had  been  performed,  aris- 
ing from  testimony  tending  to  show 
that  she  was  enceinte  at  a  time  sub- 
sequent to  the  alleged  abortion.  Com. 
V.  wood,  11  aray  (Mass.)  86. 

30.  Thomas  v.  State,  156  Ala.  166, 
47  S  267. 

81.  Hars  v.  fiute.  40  Md.  CSS; 
Com.  v.  Mitchell,  6  Pa.  Super.  S69. 


[a]  Oharaetar  of  plaM^The  time, 
place,  and  circumstances  under  which 
a  crime  was  committed  are  always 
admlselble.  That  the  house  where  an 
abortion  was  performed  was  a  house 
of  ill  fame  is  admissible  as  bearing 
on  the  question  of  whether  the  crime 
could  be  there  committed  without  fear 
of  detection.  Such  evidence  is  not  In- 
troduced as  an  attack  on  the  char- 
acter of  defendant  Haya  v.  State, 
40  Md.  633. 

[b]  Xa  a  proMontioa  for  distribut- 
ing ndvertlMmMita  aolloltlng  oaMs  of 
abortion,  evidence  describing  the  rooms 
with  their  furnishings,  the  envelopes 
addressed  to  physicians  containing 
similar  cards,  and  the  statements  of 
the  accused  relating  to  the  origin  of 
her  acquaintance  with  the  person  to 
whom  vhe  had  given  the  card,  is 
admissible,  not  only  as  being  descrip- 
tive either  of  her  place  oE  business 
or  of  her  employment,  but  also  as 
Indicative  of  her  guilty  knowledge  of 
Its  contents.  Com.  v.  Hartford,  198 
Mass.  464,  79  NE  784. 

39.  Com.  V.  Blair,  126  Mass.  40; 
Com.  V.  Brown,  121  Mass.  09 ;  Peo. 
V.  Sessions,  68  Mich.  694,  26  NW 
291 ;  State  v.  Barnes,  76  N.  J.  L. 
426,  68  A  145. 

[a]  JkS  aliowlaff  l]iteBt.~-Evldence 
that  defendant  procured  another  to 
make  an  instrument  adapted  to  the 
performance  of  an  operation  about  the 
time  the  operation  was  performed  Is 
admissible  to  show  the  intent  with 
which  he  acted,  although  he  never 
got  the  Instrument.  Moore  v.  State, 
87  Tex.  Cr.  652.  40  8W  287. 

[b1  Wb««  tlM  '•vUmuw  AowaA 
woiwds  and  enta  on  the  womb  of  the 
woman,  evidence  that  the  accused, 
some  months  previous  to  the  alleged 
operation,  had  In  his  possession  an  In- 
strument capable  of  inflicting  such 
wounds  was  held  to  be  admissible  to 
show  that  the  accused  had  the  oppor- 
tunity and  meann  to  make  the  opera- 
tion.   Com.  v.  Blair.  126  Mass.  40. 

rc]  Xnlttlng  needles  and  botU** 
oontBlnlag'  er^ot,  found  In  the  pos- 
session of  the  accused,  are  admissible, 
where  there  is  evidence  that  ergot  and 
knitting  needles  are  sometimes  used  to 
produce  abortion.  State  v.  Barnes,  76 
N.  J.  L.  426,  68  A  145. 

33.  Peo,  V.  Richardson,  161  Cal. 
652.  120  P  20;  SUte  v.  Magnell,  19 
Del.  307,  61  A  600 ;  State  v.  Dean,  86 
Mo.  A.  473. 

[al  For  •■amVla^d)  Where  de- 
fendant refers,  in  a  letter  written  by 
him  to  the  woman,  to  a  certain  prop- 
osition made  by  him  to  her,  it  is  com- 
petent for  her  to  show  by  parol  that 
It  was  a  proposition  that  sne  submit 
to  an  operation.    It  Is  a  declaration 


of  defendant  and  Is  admissible  as  such. 
Lamb  v.  State,  66  Md.  285.  7  A  33'J, 
(2)  So  a  letter  from  defendant  to  the 
prosecutrix  subsequent  in  date  to  the 
act  charged,  asking  her  to  give  an 
Instrument  named  a  fair  test,  is  ad- 
missible to  show  intent,  although  the 
charge  la  administering  a  drug.  State 
v.  Moothart.  109  Iowa  180,  80  NW 
301. 

[b]  Zaowl«dfe    of  pzvgaaaay. — 

Acts  of  defendant,  tending  to  show  his 
knowledge  of  a  woman^s  pregnancy 
and  his  Intention  to  commit '  an  abor- 
tion on  her,  may  be  proved  -whether 
they  were  prior  or  subsequent  to  the 
particular  act  charged  In  the  Indict- 
ment. Scott  V.  Peo.,  141  111.  196,  30 
NE  329. 

[c]  •<&ack  of  kBoirtadM  of  pr*g- 
naaor  may  doubtless  be  given  In  evi- 
dence by  the  defendant  In*  such  an 
Indictment  so  far  as  it  would  tend 
to  show  whether  or  not  there  was  an 
Intent  to  produce  a  miscarriage,  and 
also  whether  or  not  tho  administration 
of  medicines  was  maJiolous  or  without 
lawful  JuaUfication."  Per  Uagle,  J., 
in  Powe  V.  Staf^  48  H.  J.  L.  S4,  80, 
2  A  662. 

34.  Com.  V.  Hersey,  S  Allen  (Masa) 
178  (holding  that  evidence  of  a  con- 
versation between  defendant  and  a 
witness  two  or  three  years  Iwfore  the 
time  of  the  act,  when  defendant 
asked  for  Information  as  to  how 
abortions  might  be  procured,  was  held 
Inadmissible  as  being  too  remote). 

35.  Cora.  V.  Brown,  121  Mass,  69 
(where  It  was  held  that  statements 
by  a  woman  on  whom  an  abortion  has 
been  performed,  made  In  the  presence 
of  defendant,  to  the  effect  that  he, 
defendant,  had  performed  an  opera- 
tion for  the  production  of  an  abortion 
on  her,  and  not  denied  by  him,  are 
admissible  In  evidence,  and  this  not- 
withstanding defendant  is  under  arrest 
at  the  time  and  asked  the  woman  If 
she  had  not  been  previously  operated 
on  by  another  person). 

38.  Clark  v.  Peo.,  234  III.  654,  79 
NE  941 ;  Pea  v.  Sessions,  68  Mich. 
694.  26  NW  291:  Weed  V.  Peo.,  8 
Thomps.  &  C  (N.  T.)  60  [aff  66  N. 
Y.  628].  • 

fa]  Dsfsndaafs  eards  are  admis- 
sible in  evidence,  if  they  tend  to  show 
that  he  holds  himself  out  as  a  person 
whose  business  It  is  to  .procure  abor* 
tions.  Com.  v.  Barrows.  176  Mass. 
17,  56  NE  830,  79  AmSR  296  and 
note. 

37.  Clark  v.  Com.,  Ill  Ky.  448,  OS 
SW  740,  128  KyL.  1029  (holding,  how- 
ever, that  declarations  of  defendant 
tending  to  show  that  he  had  commit- 
ted other  abortions  and  had  held  him- 
self out  as  an  abortionist  yrm  not 
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broaght  to  the  woman's  knowledge  is  also  admis- 
Bible." 

96]  c  Other  AhortioiiB  or  Attempts.  Acts  of 
defendant  tending  to  show  his  knowledge  of  the 
TToman's  pregnancy  and  his  intention  to  commit 
an  abortion  upon  her  may  be  proved  whether  they 
were  prior  or  subsequent  to  tbe  particular  act 
charged  in  the  indictment;^  hence  evidence  of 
other  operations  performed  by  defendant  before  or 
after  the  operation  charged  is  admissible  for  the 
purpose  of  showing  the  intent  with  which  the  act 
charged  was  done/°  But  such  evidence  is  competent 
only  on,  tbe  question  of  intent,  and  therefore  is 
not  admksible  where  the  unlawful  intent  has  been 
proved  and  the  only  question  is  whether  defendant 
was  connected  with  the  crime,*^  or  /where  tbe  ques- 
tion of  intent  is  not  involved.*^  Evidence  of  pre- 
vious attempts  by  the  woman  herself  to'  produce 
a  miscarriage  is  inadmissible.*^  And  the  same  is 
ti-ue  of  evidence  that  one  other  than  the  person 
whom  it  is  alleged  defendant  procured  to  pro- 
duce the  abortion  had  prescribed  for  the  woman, 
where  it  is  not  shown  that  the  prescription  was 
used." 

[$971   d.  Illicit  Interconrse  between  Partiw. 

As  tending  to  show  pregnancy,*'  and  motive  for 
procuring  abortion,**  it  is  competent  to  prove  iHieit 
intercourse  between  defendant  or  a  codefendant  and 


the  woman;  but  not  that  a  third  person  bad  sucli 
intercourse.*' 

98]  e.  Character  and  Effect  of  Drag.  Evi- 
dence that  tbe  substance  administered  is  popularly 
supposed  to  be  an  abortive  is  admissible  for  the  pur- 
pose of  showing  tbe  intent  with  which  it  was 
administered,*^  as  is  also  evidence  respecting  the 
effect  of  the  medicine  prescribed  by  defendant.*" 

{%  99]  9.  Concealment  of  Evidence;  and  Desire 
to  Escape.  It  is  competent,  as  bearing  on  the  ques- 
tion of  defendant 's  guilt,  to  show  that  be  attempted 
to  suppress  evidence,^  or  that  he '  acted  in  sileh  a 
manner  as  to  evince  a  desire  to  escape,"^ 

100]  10.  Animus  against  Defendant.  Proof 
of  an  attempt  by  the  prosecuting  witness  .to  black- 
mail defendant  in  connection  with  the  acts  alleged 
to  have  been  committed  is  admissible  to  show  the 
animus  of  the  witness.*^^  And  where  defendant  has 
introduced  evidence  tending  to  show  that  the  prose- 
cution is  tbe  result  of  conspiracy  or  perjury,  or 
there  is  any  fact  in  the  case  from  which  snch  infer- 
ence may  be  drawn,  tbe  state  may  introdace  evi- 
dence in  rebuttal  thereof." 

[%  101]  11.  Arrangement  between  Parties.  Evi- 
dence as  to  letters,  telegrams,  and  conversations, 
tiding  to  show  an'  arrangement  between  defendant 
and  the  woman  for  the  purpose  of  attempting  to 
proenre  abortion,  is  admissible.'" 


admissible  with '  raternice  to  the  act 
for  which  he  was  beln?  tried.  If  It 
ha>l  been  shown  or  admitted  that  de- 
fendant had  committed  the  abortion, 
but  attempted  to  Justify  It  on  the 
ground  of  necessity,  such  evidence 
would  have  been  competent  to  prove 
his  motive  and  Intent  and  to  rebut 
or  negative  the  Idea  that  he  was  act- 
in?  under  a  necessity  of  saving  the 
mother's  life). 

38.  Com.  V.  Holmes.  103  Mass.  440. 

39.  Scott  V.  Peo..  141  111.  196.  80 
NK  329. 

40.  Sullivan  v.  State.  121  Ga.  183, 
48  SK  949. 

[a]  Othw  »tt«mpt«  on  Maaa» 
woBuui. — Scott  V.  Peo.,  141  III.  195. 
30  NE  329  :  Lamb  v.  State.  «6  Md. 
285.  7  A  399  :  Com.  v.  Corkln,  136 
Mass.  429 :  King  v.  State,  35  Tex.  Cr. 
473.  34  SW  2S2;  Reff.  v.  Perry.  2  Cox 
C.  C.  223;  V.  Calder,  1  Cox  C. 

C.  348. 

[bl  Ahortlou  or  attcupts  to  |»o- 
cum  aborUoB  on  oth*r  womaa^— Peo. 
V.  HodKe,  141  Mich.  312.  104  NW  599, 
113  AmSR  526  and  note  [dtst  Peo.  v. 
Lnnsdale.  122  Mich.  3S8.  81  NW  277]  ; 
Peo.  V.  Abbott,  116  Mich.  263,  74  NW 
629  ;  Rosenwelg  v.  Peo.,  63  Barb.  ( N. 
T.)  634;  Rex  v.  Bond,  [1906]  2  K. 
R  389 :  Res.  v.  Dale,  16  Cox  C.  C. 
703.  Compare  Rex  v.  Pollard,  19  Ont. 
L.   96.  14  OntWR  399. 

[cl  Othw  atMnvts  u  erUwe*  of 
defaBdaara  feaowladM  vi  woman's 
pTsfBaaer,— Com.  v.  Corkln,  136  Maw. 
429. 

[d]  ■•nnl  attuupta  aa  parts  of 
«aa  trasMMticnk — Scott  v.  Peo.,  141 
III.  195.  SO  NB  329  ;  Kln^  v.  SUte, 
35  Tex  Cr.  472.  84  SW  2S2. 

[e]  nadar  an  Indlotmaat  affalaat 
two  >a*ao—>  evidence  of  previous  acts 
of  one  of  them  alone  la  not  admlaslble. 
Baber  v.  Pec  106  III.  462. 

[f1  *'Upon  piliMiite  and  avtliw- 
Itr,  It  Is  clear  that  where  a  felonious 
Intent  Is  an  essential  InKredtent  of  the 
crime  charged,  and  the  act  done  Is 
claimed  to  have  been  Innocently  or 
accidentally  done,  or  by  mlstahe,  or 
Khei^  the  result  Is  claimed  to  have 
followed  an  act  la^'fully  uone  for  a 
iemtlmate  purpose,  or  where  there  Is 
room  for  such  an  Inference,  It  Is  proper 
to  characterize  the  act  by  proof  of 
other  like  acts  producing  the  same 
result,  as  tending  to  show  guilty 
knon-ledge,  and  the  Intent  or  purpose 
vltb  which  the   particular  act  was 


done,  and  to  rebut  the  presumption 
that  might  otherwise  obtain."  Per 
McOrath,  C.  J.,  In  Peo.  v.  Seaman, 
107  Mich.  348.  368,  66  NW  203,  61 
AmSR  826  and  note. 

41.  Peo.  V.  Lonsdale,  122  Mich.  388, 
81  NW  277. 

43.  Peo.  v.  Spier.  UO  App.  Div.  786, 
105  NYS  741  (holding  that,  under  an 
Indictment  for  selling  an  article  pur- 
p'ortlng  to  be  for  causing  unlawful 
abortion,  It  is  not  necessary  to  show 
a  guilty  Intent,  and  therefore  evidence 
of  sales  of  such  article  to.  other  per- 
sona not  <»nnected  with  the  sale  In 
question  la  not  admlaslbleV. 

4S.  State  v.  Carey,  76  Conn.  342, 
66 -A  632. 

[a]  A  lattar  written  by  the  vtottn 
about  eight  days  before  the  alleged 
acts  of  defendant,  tending  to  show 
that  «he  had  attempted  to  produce  the 
miscarriage,  was  not  admissible.  Hauk 
V.  SUte.  148  Ind.  233,  46  NE  127,  47 
NE  465. 

44.  State  v.  Ounn,  106  Iowa  120, 
76  NW  510  (where  It  Is  held  that 
evidence  that  a  woman  presented  to 
a  druggist  a  prescription  for  drugs 
calculated  to  produce  a  miscarriage, 
and  that  such  prescription  was  signed 
by  a  physician  other  than  the  phy- 
sician whom  It  Is  charged  defendant 
procured  to  produce  the  abortion,  is 
Inadmissible  where  It  la  shown  that 
such  prescription  was  not  filled  by  the 
druggist). 

45.  Pea  V.  Josselyn,  39  Cal.  398 
(holding  that,  pregnancy  being  a 
necessary  fact  to  be  shown,  evidence 
of  the  woman's  cohabitation  with  one 
jointly  Indicted  with  defendant  Is  ad- 
missible aa  tending  to  show  that  fact)  : 
Scott  v.  Peo..  141  ni.  196,  30  NB 
329  ;  Com.  v.  Wood,  11  Oray  (Maaa) 
85. 

[a]  Whan  aafenOant  trlaa  to 
ahow  that  another  waa  tha  fathar  of 

th«  child  with  which  the  prosecutrix 
was  pregnant,  the  prosecution  may 
call  that  other  to  prove  that  he  had 
no  intercourse  with  the  prosecutrix. 
Dunn  V,  Peo.,  29  N.  T.  623,  86  AmD 
319. 

46.  Cal.— Peo.  v.  Richardson,  161 
Cal.   652.   120  P  20. 

Conn, — State  v.  Carey,  76  Conn. 
342.  56  A  632. 

Ga. — Barrow  v.  State,  121  Ga.  187, 
48  SE  950. 

Kan.— State  v.  Miller,  138  P  878. 


Nebr.-LlHxon  v.  State,  46  Nabr.  29«, 
64  NW  961.  ^ 

Pa.— Com.  V.  W  ,  3  PIttsb.  462. 

Tex. — Fretwell  v.  State,  43  Tex.  Cr- 
501,  67  8W  1021. 

Compare  Ayery  v.  State,  (Md.)  88  A 
148  (connection  of  defendant  with 
third  person). 

47.  Crichton  v.  Peo.,  1  Abb.  Dec. 
(N.  T-)  467.  Compare  Meno  v.  State, 
117  Md.  436.  83  A  769  (prosecuUon  for 
homicide  by  abortion).  But  see  Fret- 
well  Vi  State,  43  Tex.  Cr.  601,  67  SW 
1021  (holding  that  evidence  to  the 
effect  that  defendant  suggested  to 
others  to  have  carnal  Intercourse  with 
the  prosecutrix  was  admissible). 

48.  Carter  v.  State.  2  Ind.  617. 

4e.  Peo.  V.  Van  Zlle,  73  Hun  634. 
26  NTS  890. 

00.  Welghtnovel  v.  State,  46  Fla,  1, 
36  S  866:  State  v.  Ldlly,  4?  W.  Va. 
496.  35  SE  837. 

61.  Com.  V.  Sinclair,  196  Mass.  100, 
SO  NE  799,  11  AnnCas  217  (holding 
that  evidence  that  defendant  wished 
to  borrow  money  for  the  purpose  of 
going  away  is  admlaslble.  aa  It  might 
have  some  bearing  on  hla  guilt  or 
Innocence). 

[a]  Bat  arldanoa  that  dafanOant 
rafnaad  to  flaa  when  advised,  after 
suspicions  were  aroused  f^alnst  him, 
is  inadmissible  in  defense.  Com.  v. 
Hersey,  2  Allen  (Mass.)  173. 

52.  Com.  v.  Bell,  4  Pa.  Super.  187 ; 
Watson  v.  State.  9  Tex.  A.  237. 

63.  Peo.  v.  Lohman,  2  Barb.  ( N. 
Y.)  216  [an  1  N.  T.  879]  (holding 
that  evidence  by  the  prosecution 
to  rebut  the  presumption  which  might 
arise  from  tbe  lapse  of  time  between 
the  alleged  offense  of  procuring  abor- 
tion and  the  finding  of  the  Indictment, 
and  the  assumption  that  the  complaint 
was  the  offspring  ef  conspiracy  or 
perjury,  is  admissible).  See  also  Fret- 
well  V.  State.  48  Tex.  Cr.  501,  67  SW 
1021  (holding  that  where  the  prosecu- 
trix was  a  witness  and  defendant's 
counsel  asked  her  about  an  agreement 
with  the  state's  counsel  as  to  the  dis- 
missal of  a  case  of  adultery  against 
her  If  she  testified  against  defendant, 
the  state  was  allowed  to  prove  in 
rebuttal  that  the  state's  attorney  had 
then  told  her  to  "only  swear  to  the 
truth"). 

64.  Fla.— Welghtnovel  v.  State,  46 
Fla.  1.  86  S  866. 

111.— Clark  v.  Pea^24  lU.  6E4.  79 
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[$  102]  IS.  Defendant's  Skill  Fhyileiaa. 

Where  on  abortion  has  been  shown  to  have  been  per- 
formed in  a  bungling  manner,  it  is  competent  to 
show  witneraw  personally  acquainted  with  the 
professional  sUU  of  defendant  that  he  was  un- 
■killfnl  in  his  profession."  It  is  also  competent 
in  rebnttal  of  such  evidence  to  prove,  by  witnesses 
in  whose  families  defendant  had  practiced  in  cases 
involving  diseases  of  the  ntems,  that  he  was  ca- 
pable and  proficient ;  but  it  is  not  competent  to  show 
that  his  reputation  as  a  professional  man  in  such 
cases  was  good  or  bad." 

[)  103]  13.  Medical  Woiks.  Medical  books  are 
not  admissible,  and  passages  therefrom  cannot  be 
read  to  the  jury,"  unless  they  have  been  first  read 
to  medical  experts  and  by  them  testified  to  accord 
with  their  observations  in  practice."  But  medical 
books  may  be  read  to  the  jury  to  contradict  the 
testimony  of  an  expert  who  has  testified  that  his 


opinion  was  based  on  the  teaehings  of  such  books, 
and  to  show  that  the  books  do  not  promulgate  the 
theory  advuiced.*' 

li  104]  14.  Oonfessioqs.  Confessions  of  defend- 
ant made  voluntarily  are  admissible." 

105}  0.  Weight  and  Snfilelency^l.  In  Qen- 
eraL  By  reason  of  the  secret  nature  of  the  offense,' 
cireumstantiad  evidence  must  be  relied  upon  to  a 
considerable  extent  to  prove  its  eommission ;  and  in 
faet  such  evidence  alone  may  support  a  conviction.*^ 
Absolute  eertauity  is  not  required ;  proof  beyond  a 
reasonable  doubt  is  snfftcient." 

[$  106]  2.  Absence  of  Necessitr  to  Save 
Mothw's  Life.  The  absence  of  necessity  to  save 
the  woman's  life  may  be  shown  by  cirfeumstautial 
evidence."  Some  courts  hold  that  all  that  is  re- 
quired of  the  prosecution  in  the  first  instance  is  to 
make  out  a  prima  facie  case,"  and  others  that  in 
the  absence  of  evidence  to  the  contrary  the  state 


Iowa. — State  T.  Croflord,  ISS  Iowa 
478.  110  NW  .921 :  State  v.  Moothart, 
108  Iowa  180/gO  NW  »01.  , 

Md.-^ones  v.  State,  79  Ud.  StS,  17 
A  89,  11  AmSR  3«2  and  note. 

Mass. — Com.  v.  Holm&B,  108  Maaa. 
440. 

Mtch.— Feo.  V.  McDowell,  68  Mich. 
229,  SO  NW  S8, 
N.  T.— Peo.  V.  DavlB,  56  N.  T.  96. 
Pa. — Com.  V.  Mltobell,  6  Pa.  Super, 

Tez.—Durham  v.  State,  46  Tex.  Cr. 
476,  70  8W  668. 
Vt.— State  V.  Howard,  22  Vt  SSO. 

State       Dlcklnaon.  41  Wis. 

29). 

[a]    AppUoatlOBS  of  the  mle^a) 

In  a  prosecution  of  a  physician  for 
produ^g  an  abortion,  under  a  claim 
that  It  was  done  at  a  certain  hotel, 
evidence  that  the  woman  had  written 
defendant  a  letter,  and  that  she  had 
also  Bent  him  a  telegram  to  meet  her 
on  a  certain  train.  Is  admissible  as 
tending  to  show  that  the  meeting  was 

£ rearranged  and  f  Or  a  purpose.  Com.  v. 
[Itchell.  6  Pa.  Super.  869.  (3)  A  letter 
written  by  the  deceased  woman  to  a 
third  party,  indicating  her  intention 
to  go  to  defendant's  sanitarium  for 
the  purpose  of  obtalnlns  abortion,  was 
held  admissible  to  snow  her  oonnec- 
tlon  with  the  conspiracy  to  procure 
abortion  on  her,  although  she  only 
JMned  in  It  subsequently.  State  v. 
CraOord,  12S  Iowa  478,  110  NW^921. 

86.  Clant  V.  Com.,  Ill  Ky.  442.' <S 
SW  740,  22  KyL  1028.  _ 

86.  Clark  v.  Com.,  Ill  Ky.  443,  63 
SW  740,  28  Kyi*  1029.  ^ 

57.  Eggart  v.  State..  40  Fla.  B27, 
26  S  144:  Carter  v.  State,  2  Ind.  617; 
Com.  V.  Brown,  121  Mass.  69 ;  Com. 
T.  SturUvant,  117  Mass.  122,  19  AmR 
401 ;  Collier  v.  Simpson,  5  C.  *  P. 
73.  24  BCL  460.  See  generally  Evi- 
dence [17  Cyc  421]. 

SB.  Scott  V.  Peo..  141  111.  196,  30 
NE  329 ;  Carter  v.  State,  2  Ind.  617. 

50.  Eggart  v.  State,  40  Fla.  627. 
26  8  144 :  Scott  V.  Peo.,  141  III.  195, 
30  NB  329 :  Clark  v.  Com.,  Ill  Ky. 
443.  456,  68  SW  740,  28  Kyl<  1029 
[dt  Cycl.  ^ 

60.  Eggart  V.  State.  *0  Fla.  627. 
26  S  144 :  Hauk  v.  State,  148  Ind. 
228,  46  NE  127,  47  NE  465.  See 
generally  Criminal  Law  [12  Cyc  461 

**eir''ni.— Clark  V.  Peo.,  224  III.  654, 
79  NE  941.  ^ 

Ind. — Dlehl  v.  State,  167  Ind.  649. 
672,  62  NE  51  [clt  Cycl. 

Mass. — Com.  v.  Leach,  156  Mass. 
99.  80  NE  163.  ,  „ 

N.  Y. — Peo.  V.  McOonegal,  136  N. 
T.  62,  82  NE  616.    „ 

W.  Va.~State  v.  Lilly.  47  W.  Va. 
496.  36  SE  887. 

See  State  v.  Mlnard,  96  Iowa  267, 
66  NW  147.  ... 

ea.  state  V.  Alcorn.  7  Ida.  699,  64 
P  1014,  97  AmSR  262;  State  v.  Staf- 
ford. 14S  Iowa  28S,   183  KW  167; 


Bute  V.  Stewart,  U  Iowa  tti,  8  KW 
89. 

[a]  BvUmhm  luld  saOotoBt  to 
ooB^At  Of  a1»ortloa.-^owanI  v.  peo., 
136  HI.  663.  67  NB  441;  Carter  v. 
State,  172  Ind.  227,  87  NE  1081 ; 
Seifert  v.  State,  160  Ind.  464,  67  NE 
100,  98  AmSR  340  and  note;  State 
v.  Montgomery.  71  Iowa  630,  33  NW 
143 :  Com.  V.  Drake,  124  Mass.  31 ; 
Com.  V.  Thompson,  108  Mass.  461 : 
State  V.  Ely,  99  Minn.  74,  108  NW 
883  ;  State  v.  Altken,  240  Ho.  254,  144 
SW  499 ;  SUte  v.  McLeod,  136  Mo.  109. 

37  SW  823 ;  Moore  v.  State,  37  Tex. 
Cr.  662.  40  SW  287  ;  SUte  v.  Pryor. 
74  Wash.  121,  183  P  874;  State  v. 
Lilly.  47  W,  Va.  496,  36  SE  837. 

[bj  BrlOoioe  held  laattHioient  to 
stwtaln  oonvlotloiL^Traylor  v.  State, 
101  Ind.  66;  Brlgga  v.  Briggs,  102 
Iowa  318,  71  NW  IsS ;  State  v.  Stapp, 
246  Mo.  338,  161  SW  971  (by  ad- 
mlntetering  drug)  ;  Fretwell  v.  State. 
43  Tex.  Cr.  601,  67  SW  1021, 

[c]  Bvldenoe  bald  anlBolaat  to  ooa- 
Ttot  of  vroonrlBff  aBoUm  to  oomalt 
abortloiii^--Cook  v.  Peo.,  177  111.  146, 
62  NE  273';  ConL  v.  Thompson,  108 
Mass.  461.  . 

[d]  Bvldenoe  held  awJIolent  to  eon- 
Tlot  of  attemptiaf  to  proouze  aoor- 
tlon^-Thomas  r.  State,  166  Ala.  166, 
47  S  267 ;  Peo.  v.  Conrad,  102  App. 
Div.  666.  92  NTS  606  [aft  182  N.  T. 
629,  74  NB  1122] ;  Hunter  T.  State, 

38  Tex.  Cr.  61,  41  SW  602. 

[e]  VtUmum  iMia  •BttdanttocoB- 
vHt  of  aawilalstMiiig  dnv^(i) 
Burrta  v.  State,  73  Ark.  463,^4  SW 
723;  State  v.  Stafford.  146  Iowa  386. 
123  NW  167 :  State  v.  Montgomery,  71 
Iowa  680.  83  NW  143iState  v.  Rogers, 
135  Mo.  A  696,  116  SW  469.  (8)  Evi- 
dence that  defendant  mailed  a  drug 
to  a  pregnant  woman,  to  be  taken  by 
her  to  produce  a  miscarriage.  Is  evi- 
dence of  an  administration  thereof, 
within  the  meaning  of  Code  I  4769, 
punishing  one  who  administers  a  drug 
for  that  purpose.  State  v,  Moothart, 
109  Iowa  130.  80  NW  301.  (3)  Ad- 
ministering of  drugs  contrary  to  a 
statute  prohibiting  such  act  is  shown 
by  evidence  that  defendant  procured 
the  drug  and  mailed  It  to  another, 
who  took  the  drug  In  pursuance  of 
defendant's  advice,  although  the  drug 
was  mailed  In  a  state  other  than 
the  one  in  which  It  was  taken.  State 
V.  Morrow.  40  S.  C.  221,  18  SE  858. 

[fl  ■'vldeaoe  held  aaflloient  to 
show  nonneoesalty  to  save  Ufe  of 
mothar. — Howard  v.  Peo..  185  111.  652, 
57  NE  441. 

[g]  BTldeaoe  held  wUHoient  to  ooa- 
vlot  of  beliur  aooe>sor7.~.Com.  v. 
Adams,  127  Mass.  IS. 

[  h  ]  Vvldenoe  held  snlBcleiit  to 
•how  ooUaslon  to  proonre  ahortloii.-— 
State  v.  Crofford,  121  Iowa  395,  96 
NW  889. 

[1]  VvU«BM  iwia  iBmfletoat  to 
ooaaaet  daftadaat  wta  eriiiiei  iQlate 
T.  Crollord.  121  Iowa  <»S.  »«  NW  889 ; 


Com.  V.  ICnrphy,  109  SW  I6S,  SS  KyL 

[j]  Bvieaao*  held  nUEaolMitteooB- 
vlot  of  iBWder  or  vuuislanjrhtar  while 
attawrtlBff  to  proeua  abortloa^Peo. 

V.  Balkwell,  148  CaL  259,  76  P  lOlT ; 
Clark  V.  Peo.,  224  HI.  664,  79  NE 
941;  Cook  V.  Peo.,  177  IIL  146,  5! 
NE  273 :   State  v.  Mlnard,   96  Iowa 

267,  65  NW  147;  Peoples  v.  Com.,  87 
Ky.  487,  9  SW  609,  810.  10  KyL  617. 

68.  Cal.— Peo.  V.  Balkwell.  143  CaL 
269.  76  P  1017. 

111.— Howard  v.  Peo..  186  UL  fi62,  67 
NE  441. 

Ind.— Dtehl  V.  SUte,  167  Ind.  649, 
672.  62  NE  61   [clt  Cyc]. 

Iowa.- — State  v.  Aiken,  109  Iowa 
643.  80  NW  1073. 

Nebr.— Dixon  v.  SUte.  46  Nebr.  298. 
64   NW  961. 

N.  X— Peo.  V.  McGonegal,  188  N.  Y. 
62.  32  NE  616;  Bradford  v.  Peo.,  20 
Hun  809. 

N.  D. — SUte  V.  Longstretta,  19  N.  D. 

268,  277,  121  NW  1114.  AnnCa8l912D 
1317  [clt  Cyc], 

[a]  Ap^leatUnuf  of  tha  m]«.^(l) 
Evidence  that  the  womai^  was  unmar- 
ried and  apparently  in  good  health; 
that  she  worked  up  to  the  time  the 
oiKration  la  alleged  to  have  been  per- 
formed and  then  went  to  defoidant'it 
bouse  with  articles  Indicating  an  in- 
tention to  stay  there  eome  tune ;  and 
that  she  WM  about  four  and  a  half 
months  advanced  In  pregnancy  Is  suffi- 
cient to  aupporti  a  flndinff  that  the 
productlMi  of  the  abortion  wa«  not 
necessary  to  save  the  woman's  life; 
Howard  V.  Peo.,  186  lU.  688.  S7  NE 
441.  (2)  So,  evidence  that  a  woman, 
being  Ave  or  six  months  advanced  in 
pregnancy,  went  to  the  olBce  of  de- 
fendant, a  physician,  and  that  the 
operation  was  successfully  performed, 
there  being  no  evidence  as  to  whether 
or  not  she  was  married,  and  nothini; 
to  indicate  the  condition  of  her  health 
except  that  she  walked  to  defendant's 
ofllce  two  or  three-  times,  was  held 
not  to  constitute  prima  facie  evidence 
that  the  procurement  of  the  miscar- 
riage was  necessary  to  save  the  life 
of  the  mother.  State  v.  Aiken,  109 
Iowa  643,  80  NW  1073.  <8>  Evidence 
of  an  operation  on  a  healthy  woman, 
at  her  request,  to  procure  an  abor- 
tion, and  that  abortion  was  in  fact 
procured,  and  that  she  died  In  conHe- 
quence  thereof,  raises  the  Irresistible 
Inference  that  the  operation  was  not 
necessary  to  preserve  the  life  of  the 
mother.  Hatchard  v.  SUte,  79  Wis. 
357,  48  NW  380. 

64.  State  V.  Aiken,  109  Iowa  643, 
80  NW  1078. 

[a]  Qn*etlon  for  Jnxr.— Whether 
the  evidence  Is  sufflcivit  to  i>rove  that 
the  operation  was  not  necessary  to 
preserve  the  life  of  the  woman  or 
child  la  a  question  for  the  Jury.  Pen. 
v.  Meyers,  7  NYSt  217.  6  N.  T.  Cr.  120 
[air  107  N.  T.  671.  14  NB  608]. 

[b]  »vtaMnei  held  iiiiinoleiit  to 
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may  in  the  first  instanee  rest  on  the  presnmptioii 
existing  agunst  the  neeesBity." 

li  1071  8.  Intnit  and  Chiilty  Knoirtedgfl.  In- 
tent  an4  gni^ty  knovle^  of  tiie  aeensed  may  be 
shown  iiy  indireet  as  well  as  by  direct  evidenee." 
Thus  intent  may  be  inferred  from  the  eharaeter 
of  the  means  employed,*'  and  m^r  be  presumed 
if  the  statatoxy  ingredients  of  the  crime  Are 
diown."* 

li  108]  4.  Pr«snanc7.  Pr^aney  may  be  shown 
by  deelatstions  and  eircTimstanees.* 

109]  6.  Oorpns  Delictt.  The  corpne  delicti 
may  be  proved  by  circumstantial  evidence.™  Con- 
feesionB,  Tinsupported  by  corroborating  ciroum- 
stances,  are  not  sufficient  to  prove  the  corpus 
delicti."  It  is  questioned  whether  it  ean  be  proved 
by  dying  declarations." 

[$  110]   6.     Testimony     of  Accon^Iices — a. 


ahow  that  operation  performed  by  de- 
fendant was  not  done  in  good  faith 
under  belief  that  It  was  necessary  to 
save  life  of  patient.  8Ute  v.  Shoe- 
maker, (Iowa)  1S8  NW  181. 

as.  SUte  V.  I<eeb  69  Conn.  IM,  37 
A  T5. 

08.  Peo.  V.  Richardson,  161  Cal. 
553.  120  P  20 :  State  v.  Jones,  20  DeL 
109,  S3  A  868;  State  v.  Magnell.  19 
DeL  307.  61  A  606;  Peo.  v.  Seaman, 
lOT  Vlth.  348.  66  NW  808,  61  AmSR 
326. 

[a]  Vnl«M  Indireet  proof  of  nQty 
kaowl*d|r*  Is  admitted.  It  would  be 
Impossible,  In  many  cases,  to  prove  this 
essential  element  In  the  oltense,  Peo. 
V.  Seaman,  107  .Mich.  348,  66  KW  203, 
CI  AmSR  328  and  note. 

[b]  iMnt  to  vroonre  a  ndsoarriafe 
may  be  shown  oy  accused's  express 
confession,  or  by  his  acts  and  other 
circumstances,  from  which  It  Is  natu- 
rally and  reasonably  Inferable.  State 

Brown.  (Del.)  86  A  797. 
er.   Dougherty  v.  Peo.,  1  COla  614; 
Scott  V.  Teo.,  141  IIL  195,  80  NB 
329. 

rai  ^Of  .  .  .  one  TolnntarUr  or 
villi nlly  does  an  act  wMoh  has  a 
dlraet'ttoUtoney  to  destroy  anotber** 

Uf*.  the  natural  and  necessary  con- 
clusion from  the  act  la.  that  he 
Intended  so  to  destroy  such  life. 
.  .  .  So  when  a  lAyslctan  Inserts 
Into  the  womb  of  a  woman  pregnant 
with  child.  Instruments  calculated  to 
produce  irritation  and  serious  derange- 
ment of  the  female  economy,  and 
abortloi  foUowat  the  Intention  to  pro- 
dooe  that  result  Is  a  necessary 
concltislon  from  the  act.  So  where 
drusB  regarded  as  abortives  are  ad- 
mlnlflterea  to  a  pregnant  woman  whose 
general  health  la  good  and  requires  no 
medicine,  and  said  drugs  so  adminis- 
tered are  calculated  to  produce  serious 
disturbance  in  her  system,  and  mis- 
carriage Is  thereby  superinduced.  It 
may  be  presumed  that  the  drugs  bo 
applied  were  designed  and  Intended 
to  produce  that  result.  The  intention 
mav  be  rightly  inferred  froni  the 
character  of  the  means  employed." 
Per  Belford,  J.,  In  Dougherty  v.  Peo, 
1  Colo.  614.  618. 
68.  State  V.  aiass,  6  Or.  78. 
[a]  Svldenoe  raftetaBfe  to  ahow 
totent.  Peo.  v.  Richardson,  161  Cal. 
552,    120  P  20. 

m.  state  V.  Alcorn.  7  Ida.  699.  64 
P  1014.  97  AmSR  262;  State  v.  Staf- 
ford. 146  Iowa  286,  123  NW  167. 

[a]  svidenea  nftolaat  to  eiiow 
premanoTi^Peo.  v.  Richardson,  161 
Cal.  552.  120  P  20. 

TO.  State  V.  Alcorn,  7  Ida.  699,  64 
P  1014.  97  AmSR  262;  Com.  T.  Mur- 
phy, 109  SW  868,  83  KyL  141. 

[a]  '^hm  c«mts  deliotl  was  not 
QMlr  to  be  eetabUshed  by  the  post 
MsileM.  but  also  by  the  fact  of  her 
presmncj,  her  illness,  her  treatment 
■ad  by  whom,  and  her  condition  gen- 
erally up  to  the  time  of  her  death.  A 
liMotT  of  her  Illness  from  the  very 
to  the  aad.  In  detail,  was 


most  proper,  and  perfectly  legitimate 
to  prove  the  corpus  delicti;  and  what 
the  respondent  did  and  said  in  con- 
nection with  such  Illness  while  in  the 
house  attending  upon  the  -sick  girl 
was  properly  a  part  and  parcel  of 
such  history.^'  Per  Morse,  J.,  in  Peo. 
V.  Alkin,  66  Mich.  460,  474.  88  NW 
821.  11  AmSR  612  and  note. 

[b]  The  flndlnr  of  a  fwtna  M- 
oreted  about  the  bnil  fling  Is  a  fact 
tending  strongly  to  show  the  corpus 
delicti.    State  v.  Howard,  82  Vt  380. 

[cl  Bvidenee  held  ■nttoient.^Evi- 
dence  of  two  openings  from  the  uterus 
Into  the  abdominal  cavity,  the  delay 
In  calling  a  physician,  and  the  state- 
ment of  the  deceased,  made  to  the 
prisoner  just  before  her  sickness,  of 
her  intention  to  get  rid  of  the  child, 
were  held  sufflclent  to  prove  the  cor- 
pus delicti.  Seifert  v.  State,  160  Ind. 
464.  67  NE  100,  98  AmSR  340  and 
note,  . 

[d]  Vre«f  beyond  reaeonaUe  doabt 
■eeeeeagy^<l)  The  alleged  unlawful 
procurement  of  the  miscarriage  con- 
stitutes the  corpus  delicti  and  must 
be  proven  beyond  a  reasonable  doubt, 
and  mere  proof  of  premature  birth 
under  suspicious  circumstances  Is  not 
sufficient  (2)  Traylor  v.  State,  101 
Ind.  66.  In  this  case  defendant  was 
shown  to  have  had  Illicit  sexual  rela- 
tions with  the  mother,  an  unmarried 
woman,  for  about  a  year  preceding 
the  alleged  abortion ;  that  on  the 
altemoon  of  the  day  when  the  mis- 
carriage occurred  they  took  a  buggy 
ride  together  and  were  absent  for  about 
two  hours,  returning  about  dark ;  that 
about  Ave  hours  thereafter  the  mother 
was  delivered  of  a  fcetus  indicating 
about  seven  months'  advance  in  preg* 
nancy.  The  physician  who  attended 
her  saw  nothing  to  Indicate  that  Im- 
proper means  had  t^een  used  to  Induce 
the  miscarriage.  The  mother  on  her 
deathbed  denied  that  defendant  had 
done  anything  to  produce  a  miscar- 
riage. It  was  held  Insufficient  to  prove 
that  an  abortion  had  been  committed. 

71.    Dougherty  v.  Peo.,  1  Colo.  614. 

[a]  Bvldeaoe  eorrolMwatlar  eoafes- 
■ton^The  administration  of  drngs  to 
produce  abortion  Is  sufficiently  proved 
by  the  confession  of  the  prisoner, 
coupled  with  evidence  of  his  Inquiry 
of  various  persons  if  they  knew  of 
anything  by  which  an  abortion  could 
be  procured ;  and,  the  fact  of  preg- 
nancy belhg  otherwise  established,  the 
corpus  delicti  is  sufficiently  shown. 
Dougherty  v.  Peo.,  1  Colo.  614. 

73.  Seifert  'v.  SUte,  160  Ind.  494,- 
67  NE  100,  98  AmSR  340  and  note. 

73.  See  generally  Criminal  Law  [12 
Cyc  453,  459]. 

74.  Reg.  v.  Boyes,  1  B.  ft  S.  811. 
101  ECL  811,  121  Reprint  780  (also 
holding  that  it  Is  nevertheless  a  rule 
of  general  and  usual  practice  for  the 
trial  court,  in  Its  discretion,  to  ad- 
vise the  Jury  not  to  convict  upon  the 
testimony  of  an  accomplice  alone). 

75.  mate  v.  ^ey,  78  Conn.  343. 


Nacsfliltr  of  OonotNtntion^^d)  In  Oeneial.  Al- 
though, at  common  law,  it*  does  not  seem  to  be 
necessary,  in  order  to  render  a  conviction  for  abor- 
tion vaUd,  ^at  the  testimony  of  an  accomplice 
should  be  oorroborated  by  o^er  evidence,"  it  is 
generally  held  that  an  aecomi^iee's  testimony  should 
be  corroborated  on  points  material  to  the  convic- 
tion;" and  in  some  statira  it  is  provided  by  statute 
that  a  eonviction  cannot  be  had  on  the  uncorrob- 
orated testimony  of  an  accomplice." 

[$  111]  (2)  Oorroborating  Woman's  Testi- 
mony.'' While  a  woman  on  whom  an  abortion  has 
been  performed  is  not  an  accomplice  so  as  to  require 
corroboration  of  her  testimony,  within  Uie  rule  re- 
quiring evidence  in  corroboration  of  an  accomplice's 
testimony  in  order  to  convict,"  some  statute  pro- 
vide that  a  conviction  shtdl  not  be  had  on  the 
uncorroborated  testimony  of  the  woman."  But^ 

632;  State  v.  Howard,  32  Vt. 


66  A 
880. 

[a]  By  wife. — An  accomplice  may 
be  corroborated  by  his  wife.  State  v. 
Moore,  26  Iowa  128,  95  AmD  776. 

76.  Wandell  v.  State,  (Tex.  Cr.  A.> 
26  SW  27 :  Watson  v.  State,  9  Tex. 
A.  237.  See  also  Peo.  v.  Watson,  <CfU. 
A.)   132  P  836. 

[a]  Xu  Vew  Tork  It  was  held  In 
an  early  case  that  a  conviction  In  an 
abortion  case  might  t>e  reached  on  the 
unsupported  evidence  of  an  accomplice, 
Dunn  V.  Peo..  29  N.  T.  688,  86  AmD 
819,  But  the  rule  has  been  changed 
by  statute,  and  corroboration  of  the 
testimony  'of  accomplices  la  now 
quired.  See  Criminal  Law  [18  Cye 
464  text  and  note  22]. 

77.  See  Criminal  Law  [12  Cyc  4471. 

78.  Iowa — State  v.  Stafford,  146 
Iowa  285.  123  NW  167  ;  State  v.  Smith, 
99  Iowa  26,  68  NW  428.  61  AmSR 
219. 

Ky^— Peoples  v.  Com.,  87  Ky.  487, 
9  SW  509.  810,  10  KyL  517. 

Mass. — Com.  v.  Boynton,  lie  Mass. 
848  ;  Com.  V.  Wood,  11  Gray  86. 

N.  J.— SUte  V.  Hyer,  89  N.  J.  L. 
698. 

N.  T.— Peo.  V.  Vedde&  98  N.  T.  630; 
Dunn  V.  Peo.,  29  N.  TT  628,  86  AmD 
319 ;  Peo.  v.  Costello,  1  Den.  83 : 
Peo.  V.  Meyers,  5  N.  T.  Cr.  120,  7 
NTSt  217  [aff  107  N.  Y.  671,  14  NB 
608]. 

Pa. — Com.  V.  Bell,  4  Pa.  Super.  187. 

Tenn. — Smartt  v.  State,  112  Tenn. 
689,  649.  80  SW  686  [clt  Cyc]. 

Tex.— Miller  v.  State,  37  Tex.  Cr. 
676.  40  SW  818 ;  Wlllln^iam  v.  State, 
33  Tex.  Cr.  98,  26  SW  424  ;  Watson 
v.  State,  0  Tez.  A.  237.  But  see  Infra, 
note  79  Ij)]. 

Eng. — TiDckler's  Case.  1  East  P.  C. 
364. 

Contra  Dixon  v.  State.  48  Nebr. 
298,   64  KW  961. 

[a]  There  is,  however,  ne  d«ty  on 
the  court  to  advise  the  Jnry  to  aoqnlt 

on  her  uncorroborated  testimony.  Com. 
V.  Boynton.  116  Mass.  343  ;  Willing- 
ham  v.  State,  33  Tex.  Cr.  98,  26  SW 
424 ;  Watson  v.  State,  9  Tex.  A.  237. 

79.  Peo.  v.  Josselyn,  39  Cal.  393 
[clt  Crimes  Act  |  46];  Peo.  v.  Wah 
Hing,  16  Cal.  A.  196,  114  P  416 ;  SUte 
V.  Owens,  22  Minn.  2SS  [clt  Laws 
(1875)  p  49];  Com.  v.  Koene,  7  Pa- 
Super.  298  [cit  P.  L.  (1896)  887); 
State  V.  Crook.  16  Utah  212,  61  P  1091. 
See  also  Peo.  v.  Richardson,  161  Cal. 
662,  120  P  20. 

[a]  tmaer  the  Ohio  statnte,  only 
the  person  who  prescribes  or  admin- 
isters medicine,  drugs,  or  other  sub- 
stances, or  uses  any  instrument  or 
means  with  intent  to  procure  a  mis- 
carriage, id  made  a  principal  offender, 
but  a  general  statute  provides  that 
"whoever  aids,  abets  or  procures  an- 
other to-  commit  any  offense,  may 
be  prosecuted  ,and  punished  as  if  he 
was  the  principaF  offender."  Under 
these  statutes  ft  has  beui  held  that 
when  a  woman  voluntarily  partldpates 
with  another  peraon^ho  admliusterp 
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slthongfa  the  woman's  evidwoe  heed  not  be  corrob- 
oratea7  her  moral  impHcation  is  a  proper  question 
for  the  consideration  of  the  jury  in  weighing  h^ 
testimony.™ 

112]  b.  8iifficleiu9  of  Oorrobwation.  The 
eorroborative  evidence  should  relate  to  some  por- 


tion of  the  testimony  whioji  is  material  to  the  issnc, 
but  need  not  extend  to  eveiy  material  fact.^'  It 
should  *  not  merely  tend  to  prove  that  an  of!ctise 
has  been  committed,  bat  should  also  tend  to  .identify 
defendant  as  the  criminal  or  to  show  his  conneetioo 
with  the  oflEense.** 


X.  WOMAK  AS  WITITESS 


[$  113]  A.  In  Oeneral.  The  woman  on  whom  the 
operation  has  been  performed  or  to  whom  the  drugs 
have  been  administered  is  a  competent  witness,  even 
where  she  is  regarded  as  an  accomplice.^ 


114]  B.  Against  Husband.  A  wife  on  whom 
an  abortion  has  been  produced  is  a  competent 
witness  against  her  huabandf  charged  there- 
with.** 


ZI.  TBZAL" 


115]   A.  Open^  Statement  to  Jury.  In 

opening  the  prosecuting  attorney  should  state  the 
charge  against  defendant  and  the  evidence  which 
he  expects  to  present  to  prove  that  the  offense  has 
been  committed  and  that  defendant  committed  it.^ 

medicine  to  or  uses  an  Instrument 
upon  her,  for  the  purpose  of  producinK 
a  criminal  miscarria«:e  upon  herself. 
uh»  falls  within  the  express  provision 
of  the  statutes,  and  Is  therefore  sub- 
ject to  indictment  and  punishment  as 
an  alder,  abettor,  or  procurer  of  the 
principal  offender,  ana  her  evidence, 
when  she  testlfles  in  the  case,  should 
be  regarded  as  that  of  an  accomplice. 
State  T.  UcCoy,   S2  Oh.  St   157,  89 

[bl   In  under  Cr.  St.  (1890 

It  18  now  held  that  a  woman  consent- 
ing to  ad  abortion  on  herself  may  be 
an  aeeomplice  so  far  that  the  principal 
cannot  be  convicted  on  her  uncorrobo- 
rated teatlmony.  Wandell  v.  State, 
<Cr.  A.)  »6  8W  87.  But  see  supra 
precedbiR  note.  ^  j 

80.  Ind.— Seltert  v.  State.  160  Ind. 
464,  474.  67  NB  100,  9S  AmSR  840 
and  note  [cit  Cyc]. 

Mass. — Com.  v.  Boynton,  116  Mass. 
843  ;  Com,  v.  Wood,  XI  Gray  «R. 

N.  T.— Dunn  v.  Peo.,  2d  N.  T.  B28» 
86  AmD  819 ;  Fraser  v.  Peo.,  64  Barb. 
806. 

Tenn. — Smartt  v.  State,  112  Tenn. 
689.   80   BW   586.  _ 

Tex.— Wniinfeham  v.  State,  88  Tex. 
Cr.  9S,  25  SW  424  ;  Wandell  v.  State, 
(Cr.  A.)  85  SW  27 ;  Watson  v.  State, 
«  Tex.  A.  287.  ,   ^  „ 

[al  iBatnutloiu  on  woman's  teatl- 
nmur^d)  It  is  mifflcient  to  instruct 
the  Jury  that  the  fact  of  her  complicity 
may  be  considered  by  the  Jury  as  af- 
fecting her  credibility  as  a  witness  and 
the  force  and  weight  of  her  testimony. 
Com.  V,  Brown,  121  Mass.  69.  See 
also  Com.  V.  Boynton,  116  Mass.  848. 
(2)  It  has  been  held  that  the  Jury 
need  not  be  specifically  told  that  the 
prosecutrix's  testimony  Is  to  some  ex- 
tent discredited  because  she  is  a  wil- 
ling accomplice.  State  v.  Moothart. 
109  Iowa  130,  80  NW  801,  See  also 
Com,  V.  Brown.  121  Mass.  69.  But  see 
Selfert  v.  State,  180  Ind.  464,  67  NB 
100.  98  AmSR  840  and  note;  Com.  v. 
Boynton,  116  Mass.  348.  See  also 
Com.  V.  Wood,  11  Gray  (Mass.)  85. 
(S>  An  instruction  that  In  submitting 
her  person  to  the  operation  of  pro- 
curing abortion  the  witness  committed 
a  distinct  crime,  created  by  another 
statute,  which  provides  for  a  different 
penalty,  and  that  the  Jury  naiRht  con- 
alder  her  confession  of  this  crime  as 
affecting  her  credibility  and  the  weight 
of  her  testimony,  was  held  proper. 
State  Carey,  76  Conn.  842,  56  A 
182. 

81.  Com.  T.  Drake.  124  Mass.  21 ; 
Com.  V.  Keene,  7  Pa.  Super.  298j  Reg. 
V.  Boyes,  1  B.  &  8.  811.  101  ECL  811. 
121  Reprint  780  (also  holding  that  it 
Is  not  necessary  that  there  shonld  be 
corroborative  evidence  as  to  the  very 
act  charged).  ,       .  , 

fa]  Keaas  and  lntaBt^"We  do 
not  Intend  to  be  understood  as  an- 
nouncing that  It  is  essential  the  witness 
should  have  been  corroborated  In  re- 
spect to  the  partloutar  method  to  which 


116]  B.  Election  between  Oonnts."'  Where 
different  means  of  committing  the  offense  are  al- 
lied in  different  counts  it  is  not  necessaiy  for 
the  state  to  elect  on  which  count  it  will  rely ,  nei- 
ther is  it  necessary  when  two  attempts  are  al- 


she  testifies  as  having  been  employed 
to  produce  an  abortion,  but  It  will  be 
suincient  if  she  Is  corroborated  by 
other  testimony  tending  to  show  an 
attempt  by  the  defendant  to  produce 
the  abortion  In  any  method.  The 
crime  consists  In  the  attempt  to  pro- 
duce abortion ;  and  though  the  Indlct- 
meot  in  this  case  charges,  and  the 
witness  testines,  that  the  defendant 
employed  an  Instrument  for  that  pur- 
pose, nevertheless.  If  it  had  been 
shown,  for  example,  by  other  evidence, 
that  the  defendant  had  confessed  to  an 
attempt  to  produce  the  abortion,  not 
by  the  use  of  an  Instrument,  but  by 
administering  a  particular  drug,  this 
testiniony  would  not  only  have  been 
clearly  competent,  as  tending  to  es- 
tablish the  criminal  intent,  but  It 
would  also  have  been  a  sufllclent  cor- 
roboration of  the  witness  to  bring  the 
case  within  the  requirements  of  the 
statute;  for,  although  she  would  not 
have  been  corroborated  In  respect  to 
the  use  of  tue  instrument,  she  would 
have  been  corroborated  as  to  the 
criminal  Intent,  which  Is  of  the  essence 
of  the  crime.  The  statute  does  not 
require  that  she  should  be  corroborated 
In  respect  to  every  material  fac^  but 
only  fn  respect  to  some  of  the  ma- 
terial facts  which  constitute  a  neces- 
sary element  in  the  crime  alleged. 
Per  Crockett,  J„  in  Peo.  v.  Josseiyn, 
39  Cal.  393,  400  [quot  with  approval 
Peo.  v.  Wah  HIng,  16  Cal.  A.  196, 
207.  114  P  4161. 

83.  Com  V.  Keene,  7  Pa.  Super.  293. 
[ai  Ulnstratlons^Cl)  Testimony  of 

a  woman  that  &  physician  used  an 
instrument  on  her  is  not  corroborated 
by  evidence  of  others  showing  the 
fact  of  pregnancy,  that  she  visited  the 
office  of  defendant,  and  that  there 
was  a  miscarrlaffe.  Peo.  v.  Josseiyn, 
39  Cal.  393.  (2)  So  in  a  prosecution 
for  advising  the  procurement  of  an 
abortion  there  was  evidence  tending 
to  show  that  instruments  adapted  to 
the  performance  of  an  operation  were 
found  In  the  office  of  the  person  who 
it  was  alleged  performed  the  operation. 
It  was  held  to  be  error  to  refuse  to 
Instruct  that  such  evidence  was  not 
corroborative  of  the  woman's  testi- 
mony to  the  effect  that  defendant  had 
advised  the  oerformance  of  such  opera- 
tion. Peo.  V.  Vedder,  84  Hun  (N.  Y.) 
280.  (3)  And  the  fact  that  defendant 
employed  a  reputable  physician  to 
attend  a  woman  at  the  time  of  her 
giving  birth  to  the  child  is  not  cor- 
roborative of  testimony  tending  to 
show  that  a  few  months  prior  thereto 
he  had  been  Instrumental  In  attempt- 
ing to  procure  an  abortion.  Frazer 
v.  Peo.,  64  Barb.  (N.  T.)  806. 

88.  Peo.  v.  Josseiyn,  89  Cal.  898; 
State  V.  Uyer,  SO  Me.  SOS;  Peo.  v. 
Lohman.  S  Barb.  <N.  T.)  216  [aff  1 
N.  T.  879] ;  Peo.  v.  Costello,  1  Den. 
(N.  T,)  83;  Com.  v,  Reid,  8  Phiia. 
(Pa.)  386.  See  also  Peo.  v.  Richard- 
son, 161  Cat.  662,  180  P  20. 

84.  SUte  V.   Dyer,   69  Me.  SOS; 


Navarro  v.  State,  24  Tex.  A.  378, 
6  SW  S42.     Compare  40  Cyc  2220. 

[a]  In  a  prossovtloB  against  hus- 
band and  a  third  psrsoa  for  the 

producing  of  a  miscarriage  of  the 
wife  the  latter  Is  a  competent  witness 
as  against  the  person  who  performed 
the  operation  at  the  soUcItatlon  of 
her  husband.  State  v.  Dyer,  69  Me. 
303:  Com.  V.  Reld,  8  Phlla.  (Pa.)  Sbo. 

[b]  Xa.  proseeatlOB  affalast  thlHI 
person — In  State  v.  Brlggo,  0  R  i. 
361,  11  AmR  270,  it  Is  bM  that  a 
wife  on  whom  an  abortion  has  been 
produced  Is  competent  to  testify 
against  a  third  person,  whom  her 
husband  has  procured  to  produce  the 
abortion,  where  no  use  can  there- 
after be  made  of  such  testimony  In 
direct  proceedings  agalnSt  the  nus- 
band.  but  that.  If  the  witness  object, 
such  evidence  cannot  be  compelle<I. 

,  [c]  Wife  not  a  oonuMtent  witness 
in  favor  pf  husband^JThe  wife  of  a 
defendant  is  not  a  competent  witness 
in  behalf  of  her  husband,  but  she  Is 
a  competent  witness  for  his  codefend- 
ant,  and  the  fact  that  It  would  have 
been  alfflcult  to  prevent  the  Jury  from 
applying  her  evidence  also  In  favor 
of  her  husband  should  not  deprive  his 
codefendant  thereof.  It  .should  have 
been  submitted  with  proper  Instruc- 
tions as  to  Its  exclusion  In  the  case  of 
the  husband.  Smartt  v.  State,  112 
Tenn.  639,  80  SW  688. 

Cd]  Oroas-examlnatton  tendtnc  to 
incriminate  huabaad. — Where,  in  an 
alxtrtlon  case,  the  woman  on  whom 
the  operation  Is  alleged  to  have  been 
performed  testlfles  to  the  actu  causing 
the  alK>rtlon  she  cannot  be  compelled 
to  answer;  on  cross-examination,  ques- 
tions, which  tend  to  Incriminate  her 
husband,  merely  because  sustaining 
her  objections  would  be  violative  of 
her  oath  to  tell  the  whole  truth.  Com. 
v.  Held,  8  Phlla.  (Pa.)  885. 

86.  See  generally  Criminal  Law  [12 
Cyc  504  et  seql. 

86.  Peo.  v.  Van  Zlle.  73  Hun  534, 
26  NTS  390  (holding  that  a  statement 
by  the  prosecuting  attorney,  In  his 
epening,  that  defendant  had  been 
Jointly  Indicted  with  another,  and  on 
the  trial  of  such  other  defendant  be- 
came a  witness  tor  the  latter;  that 
the  indictment  on  which  such  other 
had  been  tried  contained  but  one  count 
charging  that  the  atwrtlon  had  been 
committed  by  mechanical  meana,  but 
that  on  the  trial  it  was  disclosed  that 
defendant  had  given  a  prescription 
which  was  to  aid  In  srodudng  the 
abortion ;  that  «it  had  become  neces- 
sary to  reindict  defendant;  uid  that 
now  he  was  charged  In  two  counts 
with  having  brous^t  about  the  abor- 
tion by  means  of  mechanical  ap- 
pliances and  also  for  giving  a 
prescription  for  that  purpose,  and  that 
the  attempt  was  successful.  Is  not 
erroneous). 

87.  See  generally  Indlctmcoits  and 
Informations  [28  Cyc  4041. 

88.  Moore  ^j|tats,  87  "tfat.  Or.  SB2, 
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kgci  to  have  been  made  with  the  same  instra- 

117]  0.  Order  of  Proof.  The  order  in  whieh 
the  matmal  drcomstanees  are  proved  is  imma- 
terial."' But  proof  of  the  corpus  delicti  should 
precede  any  evidence  tending  to  connect  defendant 
with  its  commiBsion  and  evidence  as  to  the  manner 
ia  vhich  an  abortion  was  prodnoed  properly  pre- 
cedes  proof  of  the  eoipns  delicti,  as  it  tends  to 
prove  the  corpus  delicti. 

118]  D.  Questions  for  Jury:  It  is  a  question 
of  fact,  and  therefore  for  the  jury,  whether  the 
Toman  operated  on  was  "pregnant  or  quick  with 
child;""  whether  an  instrument  was  used  to  pro- 
cnre  miscarriage;**  the  character  and  capabilities 
of  a  drag  alleged  to  have  been  administered  to  pro- 
cure abortion;'"  and  whether  a  defendant  was  an 
aeeompliee  or  an  accessory  before  the  fact  to  the 
abortion.'*'  The  credibility  of  the  witnesses  and 
the  weight  and  sufficiency  of  the  evidence  are  also 
questions  for  the  jury." 

[i  119]  E.  Instructions.  Instructions  in  abor- 
tion cases  are  governed  by  the  rules  applicable  in 
eriniinal  trials  generally.^  Thus  instructions  should 
not  assume  controverted  facts,"  ignore  evidence,^ 
withdraw  material  evidence  from  the  consideration 
of  the  jury,'  or  charge  on  a  phase  of  the  case  not 


presented  by  the  evidence.^  Kor  should  an  instme- 
tion  tequire  a  different  d^ee  of  proof  as  to  any 
one  fact,  the  existence  of  which  is  essential  to  the 
commission  of  the  aborti<m.*  It  is  the  duty  of  the 
court  to  submit  every  issue  that  is  favorable  to  the 
accused  and  upon  which  the  jury  could  predicate 
either  an  amelioration  of  punishment  or  an  ac- 
quittal." Instructions  whieh  are  but  repetitions  of 
those  given  may  be  refused.**  The  instructions  should 
be  construed  together  as  a  whole.  Hence,  an  error 
in  one  instruction  may  be  cured  by  other  instruc- 
tions.^ 

[$  120]  r.  Verdict— 1.  In  General.  A  general 
verdict  of  guilty  is  sufficient  where  the  indictment 
contains  some  good  counts  and  some  bad.^  If,  bow- 
ever,  the  verdict  enters  on  a  finding  of  the  facts, 
it  must  identify  the  woman  named  in  the  indict- 
ment;* but  it  is  not  necessary  to  find  that  the 
offense  was  committed  on  the  date  alleged,  provided 
it  is  found  to  have  been  committed  before  the  finding 
of  the  indictment  and  within  the  statutory  period  ;^ 
nor  to  name  the  ingredients,  kinds,  quality,  or 
quantity  of  the  drug  caused  to  be  taken  ;^^  nor  to 
name  the  instrument  used.^'  The  verdict  may  be 
for  a  lesser  offense  than  that  charged  in  the  in- 
dictment, providing  the  facts  constituting  the  lesser 
are  included  in  the  commission  of  the  greats 


40  SW  287.  See  also  Peo.  v.  McDowell, 
(3  Mich.  229,  SO  NW  68.  ^ 

(a]  But  wbuw  Our*  mx%  mtmmI 
dtfaaduita  and  there  la  no  evidence 
ftgalnst  one  of  them  on  one  of  the 
counts,  the  proaetnitlon  must  elect 
Phx  t.  CosteUa  1  Den.  (N.  T.)  8S. 

89l  King  V.  State,  85  Tex.  Cr.  472, 
M  SW  2U  f  holding  that  where  the 
metiu  alleged  to  have  been  lueO,  as 
ft  certain  metallic  liutrument,  the 
fmt  that  the  state  introduced  evidence 
tH  two  meetings  between  defendant 
and  the  prosecutrix,  and  that  metallic 
Initrutnents  were  Introduced  on  both 
occa?tOD9,  does  not  compel  the  state 
to  &l«ct  upon  which  transaction  to 
prowcute), 

M.  State  V.  Alcorn,  7  Ida.  599,  64 
P  ion,  97  AmSR  252. 

91.  Traylor  v.  State.  101  Ind.  66 ; 
Com.  V.  Follansbee,  156  Mass.  274.  29 
SE  471. 

9S.  Hauk  V.  State.  148  Ind.  2SS, 
«  NE  127.  47  NE  466;  Peo.  v.  Alkln. 
«S  Mich.  460,  88  NW  821,  11  AmSR 
Eli  and  note. 

93.  Com.  V.  Wlnkelman,  12  Pa. 
Super.  497. 

94.  Com.  T.  Wlnkelman,  1 2  Pa. 
Super.  497. 

95.  Dougherty  v.  Peo.,  1  Colo.  614. 

[a]  JoXT  i>  not  boaaa  to  accept 
tefttmony  of  experts  as  to  cause  of 
kbortion.  State  v.'  Stapp,  246  Mo. 
!3g.  151  SW  971. 

9&  Com.  V.  Follansbee,  166  Mass. 
Vi.  29  NB  471 ;  Com.  v.  Adams,  127 
ilass.  16. 

97.  Smartt  v.  State,  112  Tenn.  639, 
SO  SW  586. 

Ia]  As  to  allW  I  --WhfTf  defendant 
Id  a  prosecution  proves  that  he  was 
not  at  the  place  where  the  abortion 
Tia  alleged  to  have  been  performed 
at  the  time  testified  to  by  tne  state's 
wltiiesses.  the  effect  of  such  fact  is 
one  for  the  determination  of  the  Jury, 
uid  it  is  not  error  to  refuse  to  In- 
nmct  that  if  the^Jury  are  satisfied 
defendant  did  not  commit  the  act  on 
that  day  they  cannot  convict.  Com. 
V.  Snow,  lie  Mass.  47. 

[b]  Sylmr  dsolaxfttlon^d)  The 
vtight  to  be  given  to  dying  deelara- 
tlona  Is  the  province  of  the  Jtiry.  Peo. 
T  Lonsdale.  12t  Mfch.  388.  81  NW 
I'T ;  State  Pearce,  66  Mfnn.  226, 
El  NW  662,  1066;  Com.  v.  Wlnkel- 
man, 12  Pa.  Super.  497.  (2)  Hence 
it  Is  not  error  to  refuse  to  Instruct 
Ibat  the  declarations  of  the  deceased 
■fe  not  to  bs  ncetved  with  the  suns 


credit  as  though  she  had  testified  to 
the  same  under  oath,  upon  examina- 
tion." State  ,v.  Pearce.  66  Minn.  226. 
67  NW  662,  1066.  (8)  But  It  la  not 
error  for  the  court  to  point  out  the 
weak  points  In  evidence  confined  Jn 
a  dying  declaration,  as  well  as  the 
considerations  which  tend  to  equalize 
it  in  probative  effect  with  evidence 
given  under  oath,  and  thus  leave  it  to 
the  Jury  to  determine  what  weight 
It  is  entitled  to  in  the  particular  case. 
Com.  v.  Kepne.  7  Pa.  Super.  298. 

[c]  Vestlmonr  of  aooomplloe^ 
The  degree  of  credit  to  be  given  to 
the  testimony  of  an  accomplice  Is 
wholly  a  question  for  the  Jury.  Maine 
V.  Peo.,  9  Hun  (N.  T.)  113. 

[d]  Testittony  of  expert  wttneas. 
— ^Where  a  defendant  relied  on  expert 
evidence  to  sustain  hla  defense  that 
death  had  resulted  from  natural 
causes  it  was  held  reversible  error  to 
instruct  the  Jury  that  the  testimony 
of  experts  la  to  be  received  and 
weighed  with  great  caution  and  Is  ex- 
posed to  a  reasonable  degree  of 
suspicion.  The  court  said  It  was  for 
the  jury  and  not  the  court  to  de- 
termine the  weight  to  be  given  to  the 
testimony,  ahd  that  an  expert  witness 
is  to  be  judged  from  the  same  stand- 
point as  any  other  witness.  Peo.  v. 
Seaman.  107^  Mich.  348,  65  NW  208, 
61  AmSR  326  and  note. 

[e]  TMrtlmony  of  woman. — The 
degree  of  credit  to  be  attributed  to 
the  testimony  of  a  woman  who  has 
been  operated  on,  because  of  her  com- 
plicity in  the  unlawful  act.  Is  one  for 
the  determination  of  the  jury  and  not 
property  a  subject  for  direction  by 
the  court.  Com.  v.  Brown,  121  Mass. 
69  ;  Blxon  v.  BUte,  4«  Nebr.  298,  64 
NW  961. 

96.   See  Criminal  Xaw  [12  Cyo  611 

et  seq]. 

99.  Cook  V.  Peo.,  177  m.  146.  52 
NB  273. 

1.  Thomas  v.  State,  166  Ala.  166, 
47  'S  267. 

[a]  mstrnotion  that  to  "aOmlnla- 
ter"  dmg's  meant  to  "give"  them  to  a 
person  held  erroneous,  where  evidence 
showed  delivery  with  directions  to 
take  them  the  next  day.  State  v. 
SUpp.  246  Mo.  338,  151   SW  971. 

2.  Maxey  v.  U.  S.,  30  App.  (D.  C) 
63 ;  Hauk  v.  State.  148  Ind.  238.  46 
NB  127,  47  NB  466  :  Holland  v.  State, 
131  Ind.  568,  81  NB  869. 

3.  Dunn  v.  Peo.,  172  Itl.  682,  60 
NE  1S7 ;  Clark  v.  Com.,  Ill  K7. 


63  SW  740.  28  KyL  1029;  Reum  v. 
State,  49  Teat  Cr.  126,  90  SW  liOft ; 
Hatchford  v.  State,  79  Wis.  SET,  48 
NW  880. 

«.  State  V.  Stewart,  52  Iowa  284> 
S  NW  99  (holding  that  an  instruction 
that  if  the  fact  of  the  pregnancy  of 
the  woman  was  fully  and  clearly 
proven,  and  the  fact  that  defendant 
administered  to  the  woman  some  drug 
or  substance  with  the  intent  to  pro- 
duce the  miscarriage,  or  that  he  used 
some  instrument  with  intent  to  pro- 
cure her  miscarriage.  Is  proven  be- 
yond a  reasonable  doubt,  then  the  Jury 
should  And  defendant  guilty,  is  er- 
roneous In  that  It  does  not  require 
them  to  find  the  fact  of  pregnancy  to 
have  beep  proven  beyond  a  reasonable 
doubt). 

5.  Taylor  v.  State,  105  Ga.  846.  83 
SE  190;  Jackson  v.  State, -66  Tex.  Cr. 
79.  ir*  SW  262,  131  AmSR  792. 

6.  State  v.  McLeod.  136  Mo.  109. 
37  SW  828. 

7.  Peo.  v.  Wah  Hlng,  IE  Cal.  A. 
195,  114  P  416;  Cook  v.  Peo.,  177  111. 
146.  52  NB  278  (where  It  Is  held  that 
an  instruction  defining  the  relation  of 
one  who  advises,  assists,  or  encourages 
the  production  of  an  operation,  which 
assumes  that  an  operation  was  per- 
formed, is  not  erroneous  where  other 
instructions  were  given  to  the  effect 
that  the  Jury  had  no  right  to  assume 
that  an  operation  had  been  performed, 
but  that  such  fact  must  be  proven  be- 
yond all  reasonable  doubt). 

B.  Armstrong  v.  Peo.,  37  111.  46S ; 
Frazer  v.  Peo.,  54  Barb.  (N.  T.)  306: 
Rex.  V.  Cook.  19  Ont.  I*  174,  13 
OntWR  826. 

[a]  Kenoe  fl)  where  one  count  of 
an  hidlctment  chained  Uie  destruction 
of  the  fcetiis  by  means  of  an  instru- 
ment, and  another  count  charged  its 
destruction  by  the  use  of  a  drug,  a 
verdict  .finding  defaidant  guilty  is  not 
bad  for  repugnancy.  Talner  v.  State, 
34  Oh.  St  127.  (2)  So  where  one 
count  charges  procuring  abortion,  and 
the  second  administering  drugs  with 
Intent  to  cause  abortion,  and  the  Jury 
And  defendant  guilty  generally,  error 
In  the  charge  'on  the  second  count  Is 
Immaterial,  State  v.  Morrow,  40  S. 
C.  221,  IS  SB  86S. 

9.  Cobel  v.  Peo.,  6  Park.  Cr.  (K. 
T.)  348. 

10.  State  V.  Magnell,  19  Del.  307. 
61  A  606. 

U.  State  V.  Owens,  28  Minn.  288. 
la.   State  V.  Wood,  6*  K.  H,  414 
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offense."  Bat  a  verdiet  of  guilty  of  procuring 
abortion  is  not  lesponsive  to  an  indictment  t&r  pro- 
dndnfi^  death  in  an.attonpt  to  procure  a  miseaiv 
riage." 


[%  121]   2.  Receptioii  in  Befendant'B  Absence. 

A  verdict  finding  one  guilty  of  an  attempt  to  pro- 
duce an  abortion  m^  be  reoeived  in  the  absenee  of 
defendant." 

Xn.   SENTENCE  AND  FXJNISHMENT 
[(  122]    Where  the  punishment  for  the  crime  I  or  punishment  can  be  inflicted"  except  as  so  pre- 
of  abortion  is  prescribed  by  statute  qo  penalty  |  scribed. 

Zm.  -  CIVIL  LIABILITT 


123]  Defenses.  Consent  of  a  woman  to  the 
performance  of  an  abortion  upon  her  is  no  defense 
to  an  action  for  the  actual  damages  thereby  sus- 
tained by  her."   


Fleadinff.  The  justifiableness  of  the  act  of  abor- 
tion, being  matter  of  defense,  need  not  be  n^;atiTed 
in  the  complaint." 


ABORTIVE  CHUiD.  One  which  by  an  untimely 
birth  either  is  bom  dead  or  is  incapable  of  living."^ 
(Cross  references.*) 

ABOBTIVE  TBIAL.  A  term  descriptive  of  a 
trial  -where  the  case  has  gone  off  and  no  verdict 
has  been  pronounced  without  the  fault,  contrivance, 
or  management  of  the  parties,  but  not  where  there 
has  been  a  verdict,  although  that  has  been  set  aside.' 

ABOBTO.  In  Spanish  law,"  abortion — the  pro- 
voked and  premeditated  expulsion  of  the  product 
of  conception  before  the  terinination  of  the  natural 


period  of  pregnancy.'' 

AB0BTT7S.  The  fruit  of  an  abortion;  a  child 
bom  before  the  proper  time.' 

ABOXJNDINGt.    Bounding  or  bounded  by.« 

ABOUT.  [$  1]  A.  In  GeneraL  Nearly,  approx- 
imately, almost,  more  or  less;"  not  excee^ng;* 
in  close  correspondence  to;  in  the  immediate  neigh- 
borhood of;"  around;"  in'  continuity  or  proximity 
to;"  not  far  foom;"  on  the  outside  of;  without 
the  limitations;  through  or  over,  in  various  direc- 
tions or  in  various  parts  of  the  whole,  promiscu- 


(hoMInr  that  the  Jury  may  find  that 
abortion  was  produced  by  "a  certain 
Inrtrument  to  the  Jurors  unknown"). 

18.  State  V.  Watson,  80  Kan.  881, 
1  F  770;  C«n.  T.  Adams,  .1S7  Mass. 
IB. 

[a]    ApplloatiOB*  ot  tb»  nil«^(l) 

Where  the  statute  makes  the  adminis- 
tration of  any  druif  or  substance  to 
a  pregnant  woman  quick  with  child, 
with  Intent  thereby  to  destroy  such 
child,  ntanslaughter  In  the  second 
degtve,  and  the  administration  of 
any  druff  or  mibstance  to  a  pregnant 
woman,  with  Intent  thereby  to  pro- 
cure the  miscarriage  of  such  woman, 
a  misdemeanor,  a  verdict  flndlng  de- 
fendant guilty  of  the  latter  offense 
under  an  Indictment  charging  the 
former  la  not  erroneous,  since  the 
facte  constituting  the  former  neces- 
sarily Include  the  latter.  State  v. 
Watson,  80  Kan.  281,  1  P  770.  (2) 
So  where  an  Indictment  charges  an 
abortion  and  that  the  woman  died  as 
a  consequence  thereof,  the  court  may, 
on  motion  of  the  prosecuting  attorney 
and  with  defendant's  consent,  nol. 
pros.  80  much  of  the  Indictment  as 
charges  the  death  as  a  consequence, 
where  the  Jury  return  Into  court  and 
state  that  they  have  agreed  that  de- 
fendants are  guilty  as  accessories 
before  the  fact,  but  are  not  agreed 
as  to  whether  or  not  the  death  re- 
sulted from  the  abortion,  and  such 
verdict  may  be  received.  Com.  v. 
Adams,  127  Mass.  16. 

14.  Florlen  v.  State,  18  Oh.  Clr.  Ct. 
59S.  8  Oh.  Clr.  Dec.  171. 

15.  HoUIdur  v.  Peo.,  »  HI.  111.  To 
same  effect  Wilson  State,  2  Ob.  St. 
819. 

[a]  m«woB  for  ibis  rola  Is  that 
the  offense  Is  a  misdemeanor,  and  In 
misdemeanor  cases  defendant's  pres> 
ence  iB  not  essential.  Holllday  v. 
Peo.,  9  HL  111. 

18.  Com.  V.  Railing,  118  pa.  87.  4 
A  469. 

IT.  Miller  v.  Bayer.  94  Wis.  188, 
68  NW  .869. 

18.  Miller  T.  Bayer,  94  Wis.  188, 
68  NW  869. 

1.  Cottln  V.  Cottln.  5  Mart.  (La.) 
398  (holding  that  the  Spanish  law  of 
Recoplladon,  requiring  as  a  legal  pre- 
sumption of  a  child's  capacity  to  lire 
that  he  should  live  twenty-four  hours, 
la  still  in  force). 

8.    See  Abortion  ante  p  807. 

3;  Choker  Orp«n,  Jebb  A  R  4S, 
61. 


4.  Spain. — Bscrlehe  Dlcdonarlo.  See 
also  Pen.  Code  art  426.  Compare  arts 
426-428.  Where  the  victim  is  the 
offender's  own  sister  he  is  more 
chargeable  than  a  stranger  with 
knowledge  of  her  pregnancy,  although 
In  its  early  stages.  Sentence  of 
Spanish  Supr.  Trlb.,  Feb.  S,  1894,  62 
Jur.  Cr.  176. 

Argentina. — Pen.  Code  arts  102-106. 

Chili.— Pen.  Code  arts  842-345. 

Philippine. — Pen.  Code  arts  410- 
413.  Evidence  reviewed  and  found 
sufficient  to  establish  the  oommisslon 
of  aborto.  U.  S.  v.  Jeffrey,  15  Philip- 
pine 391;  U.  S.  V.  Boston,  12  Philip- 
pine 134;  TJ.  S.  V.  Gonzalez,  Court  of 
First  Instance,  Manila  (Loblnger,  jr.). 
No.  6796,  Nov.  7,  1910  [aft  by  the  su- 
preme court,  Na  7095,  Oct.  19.  1912]. 

Uruguay. — Pen.  Code  arts  841-346. 

8.   Century  J>.\  1  Cyc  198. 

[a]  A  ^BOBymeui  tsna  Is  "abor- 
tion," which  la  applied  alike  to  the 
crime  and  to  the  fruit  tber«of.  Ab- 
iMtt  Lu  D.    See  AbortloQ  ante  p  SOT. 

6.  Barney  v.  Dayton,  4  Oh.  Clr. 
Dea  605. 

7.  Peo.  T.  Peltln.  1  Cal.  A.  612.  613, 
82  P  980;  Ryan  v.  Desmond,  118  111. 
A.  186,  190;  Monhaghan  v.  Vanatta, 
144  Iowa  119.  126,  122  NW  610; 
Switser  V.  Davis,  97  Iowa  266,  268,  66 
NW  174;  Feathemuin  v.  Hennessy,  43 
Mont.  310,  314,  116  P  988;  Simpson 
V.  New  York,  etc.,  R.  Co..  16  Misc. 
613,  815,  38  NTS  341;  Sime  v.  Spencer, 
SO  Or.  340,  843,  47  P  91«;  Webster  D. 
[quot  In  Nelms  V.  State,  128  Oa.  676, 

677,  61  SIC  688]. 

8.  Hedges  t.  Roach,  18  Nebr.  678. 

678,  21  NW  404. 

8.  Peo.  V.  Rlveratde,  70  Cal.  461, 
482,  9  P  662,  11  P  759;  Featherman 
v.  Hennessy.  48  Mont.  310,  314,  115 
P  983;  Peo.  v.  I-evy,  16  MlSC.  613,  615, 
40  NYS  743. 

10.  Ryan  v.  Desmond,  118  111.  A. 
186.  190. 

[a]  "About  a  factorr."— What  Is 
employment  "about  a  factory,"  with- 
in the  meaning  of  the  Workmen's 
Compensation  Act  see  -  Owens  v. 
Campbell,  (1904)  2  K.  B.  60.  64;  Fenn 
V.  Miller,  (1900)  1  Q.  B.  788;  Lowth 
v.  Ibbotson,  (1899)  1  Q.  B.  1003; 
Powell  V.  Brown.  (1899)  1  Q>.  B.  167. 

tb]  'Va  or  awmtf'  or  *4b  aad 
about.'*— (1)  "About,"  as  used  In  a  wUl 
devising  to  testator's  sons  all  the 
corn  and  other  articles  which  should 
be  "in  or  about"  his  mill,  or  "in  or 
about"  bis  dwelling  house,  did  not 


Include  a  cargo  of  wheat  consigned 
to  testator,  which  was  in  transitu  at 
the  time  of  his  death,  since  such 
cargo  could  not  be  considered  "In  or 
about."  or  in  the  vicinity  of  the  mill. 
Lane  v.  Sewell.  48  L..  J.  Ch.  878.  (2> 
In  a  will  In  which  testator  left  all 
the  famlture,  household  effects,  etc.. 
"in.  upon,  or  about"  the  premises, 
such  term  Included  articles  which 
had  been  upon  the  property  and  had 
been  temporarily  sent  away  for  re- 
pairs, but  did  not  include  articles 
which  had  been  intended  for.  but 
which  were  never  in  the  house. 
Brooke  v.  Warwick,  12  Jur.  912,  918. 
(8)  In  an  agreement  by  a  street  rail- 
way M)mpany  to  pave  the  streets  In 
and  about  the  rails  In  a  permanent 
manner  and  keep  them  in  repair  these 
words  must  be  regarded  as  tf  writ- 
ten "within  and  about  the  rails."  and 
require  the  company  to  keep  In  re- 
pair, not  only  that  portion  of  the 
streets  Immediately  adjoining  Its 
rails,  but  so  much  as  Is  Included  be- 
tween them,  and,  where  it  has  laid 
double  tracks,  the  space  between  such 
tracks.  In  McMahon  v.  Second  Ave. 
R.  Co.,  75  N.  T.  231,  236,  whet-ti  the 
words  in  question  were  under  consid- 
eration, the  court  said:  "Clearly,  all 
the  space  within  the  defendant's  rails 
feU  within  Its  agreement,"  although 
It  was  subsequently  aald:  "But  wo 
need  not  put  so  wide  a  construction 
as  that  upon  the  agreement.  In  and 
about'  the  rails  means,  at  least,  with- 
in the  two  rails  of  each  track  and 
aome  space  outside  of  each  rail.  Be- 
yond doubt  It  means  so  far  outside  as 
the  street  S'urface  ymB  disturbed  In 
the  act  of  laying  the  track."  New 
^SFKy-  Second  Ave.  R.  Co.,  SI  Hun 
(N.  T.)  241,  245. 

11.  Thompson  v.  Banks.  48  N.  H. 
540,  541;  Rex  v.  Culkin,  6  C.  &  P. 
121,  122,  24  BCL  484  (holding,  of  an 
allegation  In  an  Indictment  ft»-  homi- 
cide, that  "about  the  breast  might 
mean  only  near  the  breast,  but  about  - 
the  neck  means  round  it"). 

18.  Webster  D.  [quot  Dueber  Watch 
Case  Mfg.  Co.  v.  Young,  166  IlL  226, 
228,  40  NE  5821. 

18.  Indianapolis  Cabinet  Co.  v. 
Hemnan,  7  Ind.  A.  468,  84  NB  B79, 
681:  Webster  D.  [quot  Alabama 
Great  aouthem  R,  Co.  v.  Arnold,  84 
Ala.  159,  168.  4  8  359,  5  AmSR.  354; 
Dueber  Watch  Case  Mfg.  Cc.  v. 
Young,  166  111.  286»  828,  40  NS  688]. 
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vith;  engaged  in;  deaUi^f 

with ;  occupied  upon." 

[i  23  B.  BeUtive  Term.  "About"  is  a  relative 
term  -whioh  may  indicate  one  thing  when  applied 
to  one  state  of  facta,  and  another  under  different 
circumstances."  It  is  an  ordinary  word,  however, 
of  no  artificial  meaning  or  technical  signification, 
and  should  receive  the  rendering  which  is  given  to 
it  in  common  parlance." 

[(3]    G.  Idea  of  Approximation  Implied.  It 


conmionly  denotes  nearness  or  prosdmity  in  de- 
gree/' or  that  the  actual  quantity  is  a  near  approx- 
imation to  that  meutibne(^^  and,  when  the  context 
limits  and  restrains  its  meaning,  does  not  mate- 
rially impair  the  certainty  of  a  description.^^  While 
the  use  of  the  word  "about"  gives  a  margin  for 
a  moderate  excess  in,  or  diminution  of,  the  quantity 
mentioned,"  it  cannot  reasonably  indicate  that  such 
margin  may  include  a  very  large  fraction  or  per- 
centage of  the  whole,  touching  which  it  ia  used.^ 


14.     Thompson  v.  Banks,  43  N.  H. 
540,  541.  In  this  case  the  court  said: 
"Though  the  word  'about'  may  fre- 
Quently  have  the  meaning  of  around 
OD  tbe  outside  of,  without  the  limits 
of,   etc,  ret  as  frequently.  In  com- 
mon oonversatlOD,  means  through,  or 
OTer,    in    various   directions,   or,  in 
various  parts  of  the  whole  promiscu- 
ously.   To  travel  about  the  country 
means  to  go  from  place  to  place  In 
th«  country,  and  not  out  of  it.  A 
man  about  town,  is  not  a  man  out 
of  town.   So  if  a  man  should  scatter 
or  lay  his  lumber  all  about  his  mill 
yard,   we  should  expect  to  find  It 
somevhsre  In  the  limits  of  the  yard, 
and  not  that  it  would  all  be  outside 
of  (bam.    To  ascertain  the  meaning 
of  the  word  about,  it  seeme  necessary 
to  consider  the  wofds  used  directly 
in   connection  with  It,  and  also  the 
8ubi«ct  matter  In  relation  to  which 
they  are  used.    It  mi^t  have  a  dif- 
ferent meaning.  In  the  sentence  'all 
the  logs  in  and  about  a  certain  saw- 
mill.* from  what  It  would  in  this, 
"all  ths  logs  on  or  about  a  certain 
min-rard.'   Morse  v.  Pike,  IS  N.  H. 
B*9." 

ISh  Simma  t.  X>leluoii,  3S  F.  Caa. 
No.  12,869.  n^nn.  CoIL  Caa.  W. 
Cooks  <Tenn.>  1S7  [quot  Co-Operative 
Bids.  Bank  Bawldns,  SO  R.  I.  171, 
184.  78  A  817]. 

IS;  Webster  D.  [quot  Dueber 
Watch  Case  Mfg.  Co.  v.  Totmg,  l&B 
111.  228,  228,  40  NE  S821. 

17.  Harten  v.  LOffler,'^212  TI.  S.  897. 
404.  29  set  851,  63  U  ed.  568;  Von 
Lingen  v.  Davidson,  4  Fed.  846,  860, 
5  ^ghes  22ljrev  1  Fed.  178,  186]; 
Freeman  v.  Hedrington,  204  Mass. 
238.  240,  90  619.  17  AnnCas  741 
and  note;  Hocksprlnger  t.  Ballenburg, 
1«  Oh.  804,  812. 

ra]  Oonpavsd  wtth  oUwr  tsnnaf— 
It  nais  a  more  uncertain  meaning  than 
the  words  "almost,"  "nearly,"  "well 
nigh."  Von  Llnren  v.  Davidson,  1 
Fed.  178.  188. 

[b]  Aa  ahstisot  oa  appMl  stating 
that  one  count  In  a  declaration  al- 
leged *^bout"  the  same  facta  as  sev- 
eral preceding  counts  Is  too  indefinite 
in  Its  meaning  to  afford  a  satisfactory 
understanding  of  what  the  paragraph 
contained,  and  insufficient  to  review  a 
ruling  on  such  paragraph.  Birming- 
ham Coleinaii,  111  Ala.  407,  409,  20 
8  88S. 

[c]  Xa  laaasaaoa  sOlielaa  the  rule 
aa  to  the  use' of  the  word  Is  strictly 
applied  and  it  oannot  be  made  to 
cover  what  In  &et  amounts  to  a 
misrepresentation.  Olade  v.  Qermania 
F.  Ins.  Co.,  68  Iowa  400,  408,  9  NW 
S20;  Brown  v.  People's  Mut.  Ins.  Co., 
11  Gush.  (Mass.)  280,  281;  Hayward 
V.  New  £:ngland  Mut.  F.  Ins.  Co.,  10 
CuBh.  (Mass.)  >444,  445. 

la.  Myers  V.  Farrell,  47  Miss.  281. 
283.  See  also  Cunningnam  v.  State, 
76  Ala.  88. 

[a]  "Abotlt  to  ootns  to  the  XTnited 
Itatss**  within  the  meaning  of  the 
Chinese  Exclusion  Act  see  U.  S.  v 
Jamleson,  186  Fed.  166,  168. 

18.  Warren  v.  State,  94  Ala.  79.  80 
10  S  838;  Cunningham  v.  .State,  71 
Ala  88;  Nelms  v.  State,  12^  Oa.  675, 
S77,  61  SB  588;  Freeman  v.  Hedring- 
ton. 204  Haaa.  838,  240,  90  NE  619, 
17  AnnCas  741  and  note;  Hocksprlng- 
er V.  Ballenburg.  16  Oh.  804,  312;  Gar- 
rett V.  State,  (Tex.  Cr.  A.)  25  SW  285. 

m.  Alexander  v.  McNear,  28  Fed. 
403.  40B;  Atlantic^  «ta,  R.  Co.  v.  How- 


ard Supply  Co..  125  Oa  478,  483,  64 
SE  530;  Ryan  v.  X>eamond.  118  III.  A. 
188,  190;  Monaghan  v.  Vanatta,  144 
Iowa  119,  126,  122  NW  810;  Maryland 
Constr.  Co.  v.  Kuper,  90  Md.  529,  548, 
45  A  197:  Baltimore  Permanent  Bldg., 
etc.,  Soc.  v.  Srnlth,  64  Md.  187,  204,  89 
AmR  374 ;  Freeman  v.  Hedrington, 
204  Mass.  888,  240,  90  NE  519,  17 
Ann(^  741  and  note;  Pembroke  Iron 
Co.  V.  Parsons,  5  Oray  (Mass.)  689, 
690;  Sample  v.  Plckard,  74  Mich.  418, 
421,  42  nW  54;  Simpson  v.  New.  York, 
etc..  Co..  16  Miaa  (N.  T.)  8IS,  615, 
88  NTS  841;  Stevens  T.  MoKnlriit,  40 
Oh.  St.  841;  Sime  T.  Spencer,  80  Or. 
840,  S48,  47  P  919. 

51.  Harten  v.  Ulffler,  SIS  U.  S.  897, 
404.  29  set  861,  63  L.  ed.  588:  Adams 
v.  Harrington,  114  Ind.  68,  78,  14  NB 
603;  Corey  T.  Swagger,  74  Ind.  211, 
213;  Jones  T.  Ptummer,  2  LItt.  (Ky.) 
161,  162;  Purlnton  v.  Sedgley,  4  Me. 
283.  286. 

[a]  "About  llTs  feet  wide."'— The 

use  of  the  word  "about,"  In  a  reser- 
vation in  a  deed  of  a  gate  or  passage- 
way five  feet  wide,  "about"  was  held 
to  Indicate  that  the  width  of  the  gate 
was  not  intended  to  be  definitely 
fixed  by  the  Instrument,  and  that  the 
reservation  was  only  ox  the  right  of 
a  suitable  and  convenient  passuc  'or 
the  purposes  Indicated.  Atkins  v. 
Bordman,  2  Mete  (Mass.)  467,  488.  87 
AmD  100. 

[b]  "About  five  chains'*  deep^A 
deed  describing  a  lot  as  "about  five 
chains  and  twenty-five  links  in 
depth,"  where  the  entire  description 
la  intelllKlble  and  the  intention  mani- 
fest,''will  Include  the  entire  lot,  al- 
though it  be  a  few  lengths  greater 
in  depth.  White  v.  Woodruff.  24  N. 
J.  li.  763,  755. 

[c]  "About  thirty  feet  wlds."— 
But  a  deed  of  land  being  about  thirty 
feet  wide,  does  not  fix  'tne  dimensions 
with  sufficient  certainty  to  convey 
theproperty.  Flnellte  v.  Slnnott,  67 
N.  T.  Super.  67.  59,  6  NTS  439. 

52.  Robinson  v.  Noble,  8  Pet.  (U.  S.) 
181,  195,  8  L.  ed.  910;  Salmon  v.  Boy- 
kin,  66  Md.  641,  661,  7  A  701;  Freeman 
V.  Hedrington,  204  Mass.  238,  240, 
90  NE  519,  17 'AnnCas  741  and  note; 
Pembroke  Iron  Co.  v.  Parsons.  5  Gray 
(Mass.)  689.  590;  Renter  v.  Sala,  4 
C.  P.  D.  239,  244;  Alcock  v.  Leeuw, 
Cab.  &  E.  98,  S9;  Bourne  v.'  Seymour, 
16  a  B.  837,  81  ECIi  837,  189  Reprint 
788:  McLay  v.  Perry,  44  I<.  T.  Rep. 
N.  S.  152,  168. 

[a]  "About  slxtr-flvs  BOMa"— In 
Baltimore  Permanent  Bldg.,  etc.,  Soa 
V.  Smith,  54  Md.  187,  204.  39  AmR 
874,  a  contract  containing  the  words 
"about  sixty-flve  acres"  was  con- 
strued to  mean  sixty-five  acres.  With 
a  slight  variation  of  actual  measure- 
ment, and  that  the  qualifying  word 
"^bout"  Imported  the  actual  quanti- 
ty mentioned,  or  perhaps  a  slight  dis- 
crepancy of  perhaps  one  or  two  acres, 
and  that  therefore  the  conveyance 
of  thlrty-slx  acres  did  not  satisfy  the 
contract. 

[b]  "About  one  hundred  and  flf- 

te«n  aores." — Where  a  vendor  agrees 
to  convey  a  farm  in  gross,  amounting 
to  about  one  hundred  and  fifteen  acres 
of  land,  and  the  deed  executed  de- 
scribes the  land  by  boundaries,  and 
adds,  "containing  about  one  hundred 
and  fifteen  acres  of  land,"  a  deficien- 
cy of  six  and  one-half  acres  will  not 
I  entitle  the  purchaser  to  an  abatement 


of  the  purchase  price.  Weart  t.  Bose, 
16  N.  J.  Eq.  290.  292. 

as.  Pine  River  Ixigglng  Co.  v.  U. 
S.,  186  U.  S.  279,  288,  22  SCt  920,  46 
L.  ed.  1164:  Norrlngton  v.  Wright, 
115  U.  S.  188,  .191,  I9  L.  ed.  366; 
Thomas  v.  Perry,  23  F.  Cas.  No.  18,908, 
Pet.  C.  C.  49,  68;  Baltimore  Perma- 
nent Bldg.,  etc.,  Soo.  V.  Smith.  64  Md. 
187,  204,  39  AmR  374;  Freeman  v. 
Hedrington.  204  Masa  288,  240,  90 
NE  619,  17  AnnCas  741  and  note; 
Belknap  v.  Sealey,  14  N.  T.  143.  147, 
87  AmD  120;  Stevens  v.  McKnight, 
40  Oh.  St.  341;  Blgham  v.  Madison, 
103  Tenn.  358,  862,  62  SW  1074,  47 
LRA  267;  Morris  v.  Levlson,  1  C.  P.  D. 
156,  168-  Cross  v.  Eglin.  2  B.  &  Ad. 
106,  22  E.  C.  L.  63,  109  Reprint  1083; 
Bourne  v.  Seymour,  16  C.  B.  837,  81 
ECL  887.  139  Reprint  788. 

[a1  Xn  eon'baots. — (1)  A  contract 
which  called  for  the  delivery  of 
"about  five  hundred  tons  of  nitrate 
of  soda"  was  construed  to  be  a  con- 
tract for  the  sale  of  five  hundred 
tons,  with  such  exception  covered  by 
the  word  "about"  aa  the  variance 
usually  found  to  exist:  In  such  cases, 
arising  from  some  little  difference  In 
the  mode  of  weighing,  might  require: 
and  It  was  held  to  be  not  performed 
by  delivering,  four  htmdred  tons. 
Bourne  t.  Seymour,  10  C.  B.  837.  348. 
81  ECn^  887,  139  Reprint  788.  (2) 
Where  there  was  a  contract  to  furnish 
about  one  thousand  tons  of  iron,  an 
offer  of  four  hundred  tons  was  held 
not  a  sufficient  performance.  Nor- 
rlngton V.  Wright.  115  U.  S.  188,  0 
SCt  12,  29  Lu  ,ed.   366.     (3)  Where 

Jlalntilfs  agreed  to  purchase  of  de- 
endants  "about  800  quarters  (more 
or  less)."  of  >rye.  The  sbip  brought 
three  hundred  and  fifty  quarters,  and 
defendants  refused  to  deliver  any  part 
unless  plaintiffs  would  accept  the 
whole.  It  was  held  that  by  the  words 
"about"  and  "more  or  less"  the  parties 
could  not  be  taken  to  have  contemplat- 
ed so  large  an  excess  as  fifty  over 
three  hundred  quartet-a.  Cross  v.  Bg- 
lln,  2  B.  &  Ad.  106,  107,  22  ECL  63. 
109  Reprint  1088. 

[b]  raise  revMMntaUona.— (1) 
Where  a  vendor  represet^ted  the  tract 
conveyed  to  contain  about  seventeen 
thousand  acree,  when  in  fact  there 
was  but  fifteen  thousand  three  hun- 
dred, it  was  held  that  such  qualifi- 
cation would  not  defeat  the  vendee's 
right  to  recover  damages  for  the 
false  statement.  In  this  case  the 
court  said :  "But  the  introduction 
of  the  words  *more  or  less'  or  'about' 
or  'estimated,'  In  a  conveyance  or  con- 
tract for  conveyance,  does  not  afford 
a  shield  against  liability  for  false 
representations,  and  the  mere  fact 
that  a  deficiency  is  very  large  In  pro- 
portion to  the  supposed  quantity  Is 
often  treated  as  In  itself  evidence  of 
fraud  or  of  mutual  mistake."  Boddy  v. 
Henry,  126  Iowa  81,  44,  101  NW  447. 
(2T  In  Belknap  v.  Sealey.  14  N.  T.  143, 
147,  0?  AmD  120,  the  contract  was  to 
convey  a  parcel  containing  about  nine 
acres  of  land.  Upon  survey  the  par- 
cel contained  but  four  and  a  fraction 
acres.  This  was  held  to  be  a  ma- 
terial misrepresentation.  (8)  Where 
a  deed  purported  to  convey  all  the 
real  estate  owned  by  the  grantor  in 
certain  counties,  and  described  to  be 
about  two  thousand  six  hundred 
"more  or  less,"  the  latter  clause  Is 
to  be  construed  as  a  warranty  of  the 
quantity  of  land,  and  wlU  entitle  the 
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4]   D.  Idea  of  Frfldslon  Negatived.  The  use 

of  the  word  negatives  the  idea  that  exact  precision 
is  intended.^* 

[$  5]  E.  In  Estimating  Distance.  The  use  of 
the  word  in  estimating  distance  is  in  accordance  with 
tl^e  definitions  above  given.^^  In  courses  and  dis- 
tances, however,  the  word  may  be  entirely  disregarded, 
where  there  are  no  other  words  necessitating  its 


retention,  and  the  distance  mentioned  taken  as  posi- 
tive;^" likewise,  the  word  has  no  effect  upon  the 
^question  of  boundaries,  nor  will  it  control  monn- 
ments,  courses,  and  distances  where  the  lansuage 
is  clear  and  obvious," 

6]  F.  In  Estimating  Performance.  When 
used  in  the  sense  of  performance  of  an  act  the  woi:d 
means  near  to,  in  action,  or  in  performance.** 


{rrantee  to  relief  in  equity  If  there 
B  a  material  difference  between  the 
real  and  represented  quantity  of  land, 
as  one  thousand  acres.  Thomas  v. 
Perry,  23  P.  Gas.  No.  13,908,  Pet.  C. 
C.  49  [clt  Sollngrer  v.  Jewett,  25  Ind. 
479,  481,  87  AmD  372], 

[c]  Abftt«i»etit  of  rwt. — A  con- 
tract of  lease,  in  which  a  plantation 
is  desl^ated  by  name,  and  the  number 
of  acres  in  cultivation  Is  stated  as 
about  eleven  or  twelve  hundred,  is  not 
a  lease  per  averslonem,  but  falls  with- 
in the  rule  established  by  Civ.  Code 
arts  2701,  2494;  and,  where  "the  real 
measure  comes  short  of  that  ex- 
pressed In  the  contract  by  one- 
twentieth,"  the  lessee  Is  entitled  to 
a  corresponding  abatement  In  the 
rent.  McVea  v.  Vance,  110  La.  698, 
1001,  35  S  262. 

24.  Atlantic,  etc.,  R.  Co.  v:/Howard 
Supply  Co.,  125  Ga.  478,  54  SB  530; 
Monaehan  v.  Vanatta,  144  Iowa  119, 
122  KW  6L0;  Maine  Red  Granite  Co. 
V.  York,  89  Me.  64,  26  A  1014;  Cutts 
V.  King-,  6  Me.  482.  48«;  Purfnffton  v. 
Sedgley,  4  Me.  283.  286:  Maryland 
Constr.  Co.  v.  Kuper,  90  Md.  '629.  46 
A  197;  Salmon  v.  Boykln,  66  Wt.  B41. 
7  A  701-  Pembroke  Iron  Co.  v.  Par- 
Bons,  6  Orar  (Mass.)  589;  Atkins 'v. 
Bordman,  2  Mete.  (Mass.)  4S7,  486.  37 
AmD  100;  Co-operattve  Bld^.  Bank 
V.  Hawkins,  80  R.  I.  171,  186,  73  A 
617;  Bullion  Beck,  etc.,  Mln.  Co.  v. 
Bureka  Hill  Mln.  Co.,  36  Utah  329,  103 
P  881;  McConnell  v.  Marptiy,  L.  R.  5 
P.  C.  203;  McLay  v.  Perry,  44  U  T. 
Rep.  N.  a.  152. 

[a]  In  TallTOad  ffrant, — "About," 
as  used  In  a  grant  to  a  railroad  com- 
pany of  a  atrip  of  land  "about  fifty 

fierches  In  length,"  bhowB  that  the 
ength  was  estimated  instead  of 
measured.  Mt.  Pleasant  Coal  Co.  v, 
Delaware,  'etc,  R.  Co.,  2t)0  Pa.  484, 
448.  50  A  251. 

[b]  "Say  abont." — In  McConnel  v. 
Murphy.  L.  R.  5  P.  C.  203,  217.  the 
court  said:  "There  Is  not  merely  the 
word  'about,*  which  in  itself  creates 
some  uncertainty,  but  'say  about.' 
These  two  words  used  together  seem 
to  be  employefl  for  the  purpose  of 
shewing  that  nothing  absolute  or  defi- 
nite in  the  way  of  allegation  of 
quantity  was  Intended  on  the  part  of 
the  vendor."  See  also  Infra  I  g 
note  29  [hi. 

.  tc]    In  a  contract  to  lnUU  a  howM 

at  a  coat  of  "about"  three  thousand 
five  hundred  dollars  the  word  la  a 
mere  expression  of  Judgment  and  does 
not  amount  to  a  warranty  or  a  con- 
dition limiting  its  cost  to  that  figure. 
MacKlssock  v.  Black,  3  DomliR  653, 
21  WestLR  424. 

as.  See  Monaghan  v.  Tanatta,  144 
Iowa   119,    122  610;    Jones  v. 

Plummer,  2  Lltt.  (Ky.)  161;  Maryland 
Constr.  Co.  v.  Kuper,  90  Md.  529.  45 
A  197;  Iverson  v.  Swan,  169  Mass. 
682,  48  NE  282;  Atkina  v.  Bordman, 
2  Mete.  (Mass.)  457.  37  AmD  100; 
Featherman  v.  Hennesay,  4  3  Mont. 
310,  115  P  983;  White  v.  WoodrufTr  24 
N.  J.  li.  753;  Finellte  v,  SInnott,  67 
N.  Y.  Super.  57,  5  NTS  439  faff  125  N. 
T.  683,  26  NE  1089] ;  Mt.  Pleasant  Coal 
Co.  v.  Delaware,  eta,  R.  Co.,  200  Pa. 
434,  50  A  251;  Co-operative  BldR. 
Bank  Co.  v.  Hawkins,  30  R.  I.  171, 
186,  78  A  617;  Bullion  Beck,  etc., 
Mln. 'Co.  v.  Eureka  Hill  Mln.  Co.,  86 
Utah  329,  103  P  881. 

[a]  In  an  action  of  •Jectmeat, 
where  the  land  described  by  the  con- 
sent rule  was  a  lot  about  nve  chains 
and  twenty-five  links  In  depth,  It  was 
held  tbat  tbe  description  was  suf- 


ficient to  warrant  the  recovery  of  the 
entire  lot,  although  it  was  in  fact  a 
few  links  more  in  depth.  White  v. 
Woodruff,  24  N.  J.  L.  753. 

[b]  In  establlslunent  of  dxalns  and 
Ugliways. — (1)  In  statutory  proceed- 
ings for  the  opening  of  drains  and 
highways  the  use  of  the  word  "about" 
in  describing  courses  and  distances 
is  uaually  regarded  aa  too  Indefinite. 
Adama  v.  Rulon,  50  N.  J.  L,.  526,  629, 
14  A  881;  Slme  v.  Spencer,  3tl  Or.  340, 
47  P  919.  (2)  Where,  however,  the  use 
of  the  word  does  not  materially  affect 
the  certainty  of  the  description,  which 
is  otherwise  made  to  appear.  Its  use 
will  not  be  fatal.  Adams  v.  Harring- 
ton, 114  Ind.  66,  14  NE  603;  Corey  v. 
Swagger,  74  Ind.  211,  212;  Monaghan 
V.  Vanatta,  144  Iowa  119,  122  NW 
610. 

[c]  Wftness'    sstinuits    of  dls- 

tanoA, — ^Where  a  witness  to  the  fall 
of  a  building  In  attempting  to  locate 
his  position  said  he  was  about  at  a 
certain  point,  the  court  said:  "Grant- 
ing It  to  be  true  that.  If  be  had  been 
exactly  at  that  point,  he  could  not 
have  seen,  we  have  no  right,  In  ex- 
amining his  testimony,  to  bellev«, 
when  he  said  'about.'  that  he  meant 
to  be  exact — particularly  when,  as 
a  result,  it  leads  to  our  discrediting 
his  entire  testimony."  Friedman  Co. 
V.  Atlas  Assur.  Co.,  183  Mich.  212, 
217,  94  NW  757.  To  same  effect  Wolf 
V.  City  R.  Co.,  50  Or.  64,  85  P  620, 
91  P  460,  15  AnnCas  1181  and  note. 

3S.  Shlpp  V.  Miller,  2  Wheat  (U. 
S.)  316,  4  X.  ed.  248  ;  Johnson  v.  Pan- 
nel.  2  Wheat.  (U.  S.)  206.  4  L.  ed.  221 ; 
Bodley  v.  Taylor,  6  Cranch  (U.  S.) 
191,  210,  3  L.  ed.  75;  Slmms  v.  Dick- 
son, 22  P.  Caa.  No.  12,869,  Brunn.  Col. 
Cas.  219,  1  Cooke  (Tenn.)  137;  Wise  v. 
Burton,  78  Cal.  166,  14  P.  678.  681; 
Sandera  v.  Morrison,  2  T.  B.  Mon. 
(Ky.)  109.  15  AmD  140LGrubbs  v. 
Rice,  2  Bibb  (Ky.)'107;  Whltaker  v. 
Hall,  1  Bibb  (Ky  )  72;  Cutts  v.  King. 
5  Me.  482,  486;  Purlnton  v.  Sedgley,  4 
Me.  283;  Roberta  v.  Welsh,  192  Maaa. 
278,  78  NE  408;  Featherman  v.  Hen- 
neasy,  43  Mont.  310,  115  P  983;  Co- 
operative Bldg.  Bank  v.  Hawkins,  30 
R.  I.  171.  186,  73  A  617. 

[a]  The  calls  of  »  grant,  begin- 
ning "on  Duck  River  about  three 
quarters  of  a  mile  below"  the  mouth 
of  a  creek,  "at  a  beech,"  will.  If  no 
beech  can  be  found  at  the  place  In- 
dicated, locate  the  place  of  beginning 
at  the  end  of'three  quarters  of  a  mile, 
meandering  the  river  from  the  mouth 
of  the  creek.  Sirama  v.  Dickson,  22 
Fed.  Cas.  No.  12.869,  Brunn.  Col.  C^s. 
196,  199.  Cooke  (Tenn.)  187. 

[b]  Satty  on  pnUfo  laad^It  has 
been  said  that  where  an  entry  upon 
public  lands  is  to  begin  at  a  desig- 
nated point  about  seven  miles  from 
another  well  known  place,  when  the 
former  cannot  be  found,  about  seven 
miles  may  be  taken  to  mean  seven 
miles.  Bodley  v.  Taylor,  6  Cranch  (U. 
S.)  191,  3  L.  ed.  75. 

av.  Stephens  v.  Hedden,  4  Bibb 
(Ky.)  107,  108;  Whltaker  v.  Hall,  1 
Bibb  (Ky.)  72;  Purinton  v.  Sedgley,  4 
Me.  283.  291:  Wheeler  v.  Randall,  6 
Mete.  (Maaa.)  629,  633. 

[a]  Zlluatrations. — (1)  By  the  uae 
of  the  term  "about,"  in  describing  the 
length  of  line  In  a  deed  of  conveyance, 
It  la  underatood  that  exact  precision 
was  not  Intended;  but  If  the  place 
where  the  monument  stood,  by  which 
the  distance  was  controlled  and  de- 
termined, cannot  be  ascertained,  the 
grantee  must  be  limited  to  the  num- 
ber Of  rods  or  feet  given.   Cutts  t. 


King,  5  Me.  482.     (2)  "About,"    In  a. 
description  describing  the  distance  of 
a  boundary  aa  "about  two  hundred 
and  sixteen  poles,  more  or  less,  to 
Abagadasset    river    aforesaid,"  con- 
strued not  to  restrict  the  distance  to 
two  hundred  and  sixteen  poles,  but 
that  the  line  would  extend   to  t,*ae 
river.    Purinton  v.  Sedgley,  4  Me.  2&3, 
289,  291.     (3)   A  deed  descrlbins^  a, 
boundary  line  aa  running  at  a  ritsVtt 
angle  with  another  line  to  connect 
with  a  third  line  "about  fifty  feet*' 
long  should  be  conatrued  to  render 
the  measurement  approximate,  ao  that 
where  the  third  line  would  be  fifty- 
three  and  one-half  feet  long  the  meas- 
urement was  fiontrolled  by  the  ansle. 
Iverson  v.  Swan,  169  Mass.  S82,  583, 
48  NE  282. 

aa.  Myers  v.  Farrell,  47  Mlsa.  281, 
283;  Hocksprlnger  v.  Ballenburg^  IS 
Oh.  304,  312.  Webster  D.  [quot  Jack- 
son V.  BurkG,  4  Helsk.  (Tenn.)  610, 
614]. 

[a]  "Abont"  before  an  Inflnltl'v*. — 

In  ordinary  grammatical  constnuction, 
"about,"  before  an  infinitive,  means 
"on  the  point  of  or  "in  the  act  of." 
It  aignlnes  'present,  and  not  future, 
action.  Salllea  v.  Johnson,  86  Conn. 
77,  81  A  974,  975,  AnnCaal918A  386 
and  note. 

[b]  Abont  to  bnlUL^Under  a  stat- 
ute authorizing  one  about  to  build 
contiguous  to  the  land  of  his  nelsh- 
bor,  to  erect  a  party  wall  It  was  held 
that  a  statement  that  one  Intended 
to  erect  such  a  wall,  made  more  than 
two  years  after  the  commencement  of 
the  building  thereof,  was  not  within 
the  statute.  Switser  v.  Davis,  97 
Iowa  266,  66  NW  174. 

[c]  "Abont  to  oavln.'^Witbln 
an  act  requiring  the  governor  to  fill 
by  appointment,  with  the  consent  of 
the  senate,  all  ofilces  when  the  term 
is  "about  to  expire,"  requires  the  gov- 
ernor to  make  nis  nominations  to  the 
aenate  at  a  session  Immediately  pre- 
ceding the  expiration  of  the  term. 
That  aatlefles  the  Intent  of  the  words. 
The  idea  is  that.  If  a  term  of  a 
judicial  officer  will  come  to  an  end 
before  tbe  next  regular  session  of  the 
senate,  then  the  nomination  shall  be 
made  to  the  body  In  session  just  be- 
fore or  preceding  such  ending  of  the 
term.  Brady  v.  Howe,  60  Miss.  607, 
617. 

Ld]    Abont  to  slgn^In  a  journal 

entry  that  the  Bpealter  was  "about  to 
sign"  bills,  means  that  he  was  at  that 
time  engaged  In  signing  them.  State 
V.  CahilT,  12  Wyo.  226,  280,  75  P  433. 
[e]    In  attaohm«nt  proceedlngm^ — 

(1)  "The  word  'about,'  In  the  sense  of 
the  attachment  lawa,  must  be  taken 
in  Its  common  acceptation  as  defined 
by  lexlcoRraphers,  'near  to  In  action, 
or  near* '  to  in  the  performance  of 
some  act.  Myers  v.  Farrell,  47  Miss. 
281,  2S3;  Jackson  v.  Burke,  4  Helak. 
(Tenn.)  610,  614  [quot  Wrompelmelr 
V.  Moses,  S  Baxt.  (Tenn.)  467,  472). 

(2)  "About  to  dispose  of  his  property, 
with  Intent  to  defraud  his  creditors," 
means  actually  about  to  dispose  of 
property,  and  not  merely  circum- 
stances leading  the  creditor  to  sup- 
pose or  believe  It.  Hocksprlnger  v. 
Ballenburg,  16  Oh.  304,  307..  S12.  (3) 
A  debtor  is  regarded  aa  "about  fraud- 
ulently to  dispose  of  his  property" 
when  It  appears  that  a  fraudulent  de- 
sign has  been  formed  which  the 
debtor  la  aoon  to  carry  out.  "If  the 
design  had  been  formed  by  the  debtor, 
and  preparation  was  being  made  to 
carry  It  out,  whether  It  was  to  be 
executed  at  once.  In  a  day  or  a  week, 
could  make  no  difference."  Duebar 
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r(  7]  O.  la  Estiauttnc  Quntity.  In  sales  of 
personkl  property  or  merchandise,  especially  in 
lar^  quantities,  where  it  is  impossible  to  ascertain 
rith  precise  aeeuraey  the  quantity  of  the  articles 
intended  fco  be  sold^  it  is  necessary  and  usual  to 
insert  the  word  "about,"  or  other  words  of  like 
import,  to  cover  any  variations  which  are  likely  to 
arise  troim.  differences  in  ve^ht,  errors  in  counting, 


diminutions  by  shrinkage,  or  other  similar  causes.^ 
So  too  in  the  sale  of -real  property  the  word  is 
frequently  inserted  where  the  exact  quantity  of 
the  premises  sold  has  not  been  previously  determined 
with  exact  accuracy."*  Under  such  eireuihstances 
the  word  is  used  in  the  sense  of  approximately, 
more  or  less,  and  is  not  intended  to  be  an  exact 
estimate,"  and  is  more  liberally  construed  than  in 


Watch  Case  tttg.  Co.  v.  Tounff.  ISS 
III.  236.  22d.  40  6S2.  (4)  About 
to  convert  property  for  the  purpose 
of  disposing  of  it  to  defraud  oredltora, 
within  attachment  statutes,  consti- 
tutes the  making  preparation  on  the 
part  of  the  debtor  to  transfer  his 
property  or  convert  the  same  into 
cash  with  the  intent  to  defraud.  Wil- 
liams V.  McDonald,  42  N.  J.  Eq.  392, 
3^5,  7  A.  866.  (5)  The  phrase,  "about 
to  remove."  means  a  debtor  who  la 
eiigaKed  in  the  act,  or  Is  near  to  the 

fi^rformance   of  the  act,  of  remov- 
nfc.     Myers  v.  Farrell,  47  MlsB.  281, 
ZSi.     <6>    In  Elliott  V.  Keith,  32  Mo. 
A  S79.  S8S,  587,  the  trial  court  thus 
instructed  the  Jury  upon  the  mean- 
ing of  th«  term  "about  to  remove": 
"Before    you  can   Snd  that  he  was 
about  to  do  so,  you  must  believe  .  .  . 
defendant  was  preparing  and  intended 
to  make  an  Immediate  removal."  The 
appellate  court  held  the  instruction 
too  narrow,  and  reversed  the  decision, 
saying:      "The  evidence  in,  the  case 
at  bar  undoubtedly  tended  to  show 
that  the  defendant  contemplated  re- 
moving from  this  state  to  Washing- 
ton   Territory.     If  he  had   a  fixed 
purpose   to  do  so.  and  was  making 
preparations  to  that  end  by  disposing 
of  all  of  his  property  and  converting 
It  into  money  at  the  time  suit  was 
instituted,  the  mere  fact  that  he  was 
not  ready  to  step  aboard  the  train,  or 
to  Instantly'  start,  ought  net  to  de- 
feat the  attaphment.    Of  course  he 
must  have  been  about  to  go,  Intend- 
ing to  go,  etc.,  and  it  devolves  upon 
plaintiff  to  establlsll  that  fact  as  con- 
tradistinguished    to    a  reasonable 
belief  upon  plalntlfTs  part  that  the 
defendant  was  about  to  go.    But  we 
are  of  opinion  that  the  Instruction 
under  consideration  limited  and  nar- 
rowed the  meaning  of  the  statute  too 
much.     The  words  of    the  statute, 
adcnted  in  this  clause  of  plaintiff's 
affidavit   for    attachment,    create  a 
right.     They  have  no  technical  slg- 
niflcance  and  should  receive  the  ren- 
dering given  to   them    in  common 
parlance.    It  is  safer  to  adopt  them 
verbatim.  In  Instructions,  and  .trust 
the  average  understanding  of  jurors 
with  a  proper  interpretation  of  them," 
IT)  Where  defendant  contended  that 
the  term  "will  convert,"  Instead  of 
'is  about  to  convert,"  her  property 
Into  money,  was  too  vague  and  in- 
definite to  authorize  the  attachment 
sfninst  her  it  was  held  that  the  alle- 
f^tlons  and  affidavit  In  the  case  eub- 
atantially  compiled  with  the  law  and 
histtfled    the   attachment.    Frere  v. 
Ferret,   25   La.  Ann.   500.  Compare 
Jackson  v.  Burke,  4  Helsk.  (Tenn.) 
610  (where  the  charge  In  the  aflldavlt 
that  defendant   will   dispose  of  his 
property,  etc.,  was  not  equivalent  to 
"about  to  dispose,"  etc.).    See  attach- 
ment  [4  Cyc  411,  505]. 

[f]  "Absoondiag"  distbirulahed 
fom  *SilMmt  to  ahaoond**  see  Ben- 
nett V.  Avant,  2  Bneed  (Tenn.)  152, 
]j3  [quot  Elliott  V.  Keith.  22  Mo.  A. 
S78,  548]. 

S9.  Cabot  V.  Wlnsor,  1  Allen 
fMass.)  54<,  650.  See  also  Pine  River 
Logging,  etc..  Co.  v.  U.  8.,  186  U.  S. 
219.  22  SCt  920,  46  L.  ed.  1164;  Nor- 
Hngton  v.  Wrlght,  115  U.  S.  188.  6  SCt 
1i.  29  Ij.  ed.  366;  Brawley  v.  U.  S., 
S«  U.  S.  168,  24  L.  ed.  622;  Robinson  v. 
Noble,  8  Pet.  (U.  S.)  181,  8  L.  ed.  910; 
Snnta  Paula  Commercial  Co.  v.  Park- 
hurst-Davls  Mercantile  Co.,  86  Kan. 
3!g,  330,  120  P  347:  Salmon  v.  Boykln, 
M  Ud.  541,  7  A  701;  Pembroke,  etc., 
Oo.  T.  Parsons,  B  Gray  <Mask.)  589; 

[1  c.  J.-^l 


Sample  v.  Plckard.  74  Mich.  416,  42 
NW  B4;  Rib  River  Lumber  Co.  v. 
Ogllvle,  1X2  Wis.  482,  89  NW  483; 
McConnel  v.  Murphy,  L.  R.  6  P.  C. 
203:  Cross  v.  Eglln,  2  B.  &  Ad.  106, 
22  ECL  53,  109  Reprint  1083;  Alcock 
V.  Leeuw,  Cab.  &  E.  98;  Bourne  v. 
Seymour,  16  C.  B.  337,  81  EOL  327, 
139  Reprint  788;  McLay  v.  Perry,  44 
L.  T.  Rep.  N.  S.  152. 

[a]  yiie  Bwreme  court  of  the 
United  States  has  laid  down  three 
rules  for  the  construction  of  the  terms 
"about"  or  "more  or  less"  in  executory 
contracts  of  sale  In  Brawley  v.  U.  S.. 
96  U.  8.  168,  171,  24  L.  ed.  622.  (1) 
Where  the  goods  are  identified  by 
reference  to  independent  circum- 
stances, e.  g.,  all  the  goods  deposited 
in  a  certain  warehouse,  or  all  that 
may  be  manufactured  by  the  vendor 
in  a  certain  establishment,  or  to  be 
shipped  In  certain  vessels,  and  the 
quantity  is  named  with  the  qualifica- 
tion of  "about,"  or  "more  or  less,"  or 
words  of  like  import,  the  contract  ap- 
plies to  the  specific  goods,  and  the 
naming  of  the  quantity  is  not  re- 
garded as  in  the  nature  of  a  war- 
ranty, but  only  as  an  estimate  of  the 
probable  amount,  in  reference  to  which 

§ood  fi^ith  Is  all  that  is  required  of 
le  party  making  It.  Robinson  v. 
Noble,  8  Pet.  (U.B.)  181,  195,  8  L.  ed. 
910;  Pollard  v.  Saltonstall,  66  Fed. 
861;  Indianapolis  Cabinet  Co.  v. 
Herrman,  7  Ind.  A  462.  34  NB  579; 
Loeb  v.  Wlnnsboro  Cotton  Oil  Co., 
(Tex.  Civ.  A.)  93  SW  516;  Rib  River 
Lumber  Co.  v.  Ogilvle,  113  Wia  482, 
487,  89  NW  483.  BeflrMcConnell  V.  MUT- 

Ehy.  L.  R.  5  r.  C.  208 ;  Moore  V.  Camp- 
eU.  10  Exch.  323;  McLay  v.  Perry,  44 
L.  T.  Rep.  N.  8. 162.  (2)  Where nosuch 
independent  circumstances  are  re- 
ferred to,  and  the  engagement  Is  to 
furnish  goods  to  a  certain  amount, 
the  quantity  specified  Is  material  and 
governs  the  contract.  The  addition  of 
the  Qualifying  words,  in  such  cases, 
only  provides  against  accidental 
variations  arising  from  slight  and 
unimportant  excesses  or  denclencles 
In  number,  measure,  or  weight.  Pine 
River  Logging,  etc..  Co.  v.  U.  S.,  186 
U.  S.  279,  22  SCt  920,  46  L.  ed.  1164; 
Norrington  v.  Wright,  115  U.  S.  1S8, 
6  SCt  12.  29  L.  ed.  366;  Peterson  v. 
Chalx.  5  Cal.  A.  525,  90  P  948;  Baas 
Dry  Goods  Co.  v.  Granite  City  Mfg. 
Co.,  113  Ga.  1142,  39  SE  471;  Salmon 
v.  Boykln.  66  Md.  541,  7  A  701;  Moses 
V.  Marienthal,  11  OhS&CP  607.  8 
OhNP  404;  Roberts  v.  Andrews.  15 
Pa.  Super,  306.  See  Cross  v.  Eglln,  2 
B.  &  Ad.  106.  22  ECL  53,  109  Reprint 
1083;  Bourne  v.'  Seymour,  16  C.  B. 
337,  81  ECL  337,  139  Reprint  788. 
(3)  But  the  qualifying  words  may  be 
supplemented  by  other  stipulations 
or  conditions,  e.  g.,  "as  much  as  the 
seller  shall  manufacture  or  the  buy- 
er shall  require."  and  they  will  then 

fovem  thecontract.  In  Wolff  V.  Wells, 
15  Fed.  32,  36,  52  CCA  626,  It  was 
held  that  a  contract  to  deliver  such 
an  amount  of  cement  as  might  be  re- 
quired by  a  company  for  use  In  a 
building  then  In  course  of  construc- 
tion, "bbout  6,000  barrels,  more  or 
less."  was  to  be  considered  merely 
as  an  estimate  of  what  the  parties 
supposed  might  be  required  for  use 
in  the  building,  and  that  damages 
were  properly  allowable  for  the  dif- 
ference In  cost  in  the  market  value 
and  the  contract  price  of  certain  ad- 
ditional barrels,  nearly  three  thou- 
sand, which  were  needed  to  complete 
the  work. 

[b]  -Uv  abnt-'^d)  In  Morris  v. 


Levlson,  1  C.  P.  D.  155,  156.  157,' a 
charter  party  provided  that  the  ship 
should  proceed  to  the  port  of  load- 
ing and  there  load  "a  full  and  com- 
plete cargo  of  Iron  ore,  'say  about' 
1100  tons."  The  charter  provided  a 
cargo  of  ten  hundred  and  eighty  tons, 
the  actual  capacity  of  the  ship  being 
twelve  hundred  and  ten  tons.  It  was 
held  that  the  words  "say  about  1100 
tons"  werfe  not  mere  words  of  ex- 
pectation, but  words  of  contract,  and 
that  the  charterer's  undertaking  was 
not  to  load  the  ship  up  to  her  actual 
capacity,  but  that  three  per  cent  was 
a  fair  amount  of  excess  over  eleven 
hundred  tons  to  allow  in  estimating 
what  was  a  full  and  complete  cargo 
,of  about  eleven  hundred  tons,  and 
consequently  the  cargo  actually  pro- 
vided fell  short  of  the  charterer's  ob- 
ligation by  fifty-three  tons.  Compare 
McConnell  v.  Murphy,  L.  R.  5  P.  C, 
203.  (2)  In  construing  a  charter 
party  for  a  full  and  complete  cargo 
of  cast  iron  pipe,  sa)y  about  three 
thousand  four  hundred  gross  tons, 
the  court  said:  "We  do  not  think 
the  words  'about  3,400  tons'  can  be 
construed  as  giving  the  carrier  so 
wide  a  margin,  as  to  the  extent  of  his 
undertaking,  as  nearly  200  tons  would 
be.  But,  in  the  view  we  take  of  the' 
case  presented  by  the  record,  the 
word  'about'  must  be  construed  as  to 
a  margin  beyond  3,400  tons  Instead  of 
leas  than  3,400  tona'*  Sewall  v. 
Wood.  135  Fed.  12,  16,  67  CCA  S80 
[aff  128  Fed.  141].  Bee  also  Supra  I 
4  note  24  Cb]. 

[c]  "About  300  OS  860  tMUk'^ 
Pembroke  Iron  Co.  v.  Parsons,  5  Gray 
(Maiss.)  589,  690. 

30.  See  Harten  v.  Ulffler,  312  tl.  B. 
897.  404,  29  SCt  351,  63  L.  ed.  568; 
Thomas  V.  Perry;  23  Fed.  Cas.  No. 
13,908.  Pet  C.  C.  42;  Ooodyear  v. 
Shanahan,  42  Cmn.  204;  Boddy  v. 
Henry,  126  Iowa  31,  lOi  NW  447; 
McVea  V.  Vance,  110  La.  998,  35  S 
262;  Purlnton  v.  Sedgley,  4  Me:  283. 
286;  Baltimore  Permanent  Bldg.,  etc., 
Soc.  V.  Smith,  64  Md.  187.  39  AmR 
374  [foil  Maryland  Constr.  Co.  v. 
Kuper,  90  Md.  529.  548,  45  A  197]; 
Wheeler  v.  Randall,  6  Mete.  (Mass.) 
529;  Belknap  v.  Sealey,  14  N.  T.  143, 
147,  67  AmD  120;  Stevens  v.  Mc- 
Knight.  40  Oh.  St.  341;  Blgham  v. 
Madison,  103  Tenn.  358,  262,  62  SW 
1074,  47  LRA  867. 

31.  See  Harten  v.  Ldffler,  212  U.  S. 
397,  404,  29  SCt  351,  53  L.  ed.  568; 
Pine  River  Logging,  etc.,  Co.  v.  U.  S., 
186  U.  S.  279,  22  SCt  920,  46  L.  ed. 
1164:  Norrington  v.  Wright,  115  U. 
S.  188,  6  set  12,  29  L.  ed.  366;  Rob- 
inson v.  Noble,  8  Pet  (U.  S.)  181,  8 
L.  ed.  910;  Sewall  v.  Wood,  135  Fed. 
12,  67  CCA  580  [aff  128  Fed.  141]; 
Pollard  V.  Saltonstall,  66  Fed:  861; 
People  V.  Riverside,  70  Cal.  4G1,  9  P 
662,  11  P  759;  Ryan. v.  Desmond,  118 
111.  A.  188;  Indianapolis  Cabinet  Co. 
V.  Herrman,  7  Ind.  A.  462,  34  NB 
579;  State  v.  Jackson,  128  Iowa  543, 
105  NW  51;  Santa  Paula  Commercial 
Co.  V.  Parkhtirst-Davls  Mercantile 
Co..  86  Kan.  328,  230,  120  P  347;  Maine 
Red  Oranite  Co.  v.  York,  89  Me.  54.  35 
A  1014;  Salmon  v.  Boykln.  66  Md.  541, 
551,  7  A  701;  Freeman  v.  Hedrlngton, 
204  Mass.  238,  90  NE  519,  17  AnnCas 
741  and  note;  Pembroke  Iron  Oo.  v. 
Parsons,  5  Gray  (Mass.)  589;  Sample 
v.  Plckard,  74  Mich.  416,  42  NW  54; 
Balrd  V.  Johnson,  14  N.  J.  L.  120; 
Rib  River  Lumber  Co.  v,  Ogllvle,  113 
Wis.  482,  487,  89  NW  483;  Morris  v. 
Levlson,  1  C.  P.  D.  155;  Alcock  v. 
Leeuw,  Cab.  ft  EL  O&f'-Bounie  v.jSey- 
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regfurd  to  time,  the  latitude  or  strictness  of  con- 
struction of  the  word  is  in  a  great  measure  depend- 
ent upon  the  connection  in  which  it  is  nsed.^  The 
word  as  used  in  this  connection  is  a  very  oompre- 
hensive  term  and  may,  in  certain  instances,  cover 
a  considerable  extent  of  time;"*  or  may  refer  to  the 
immediate  time  mentioned."    But  in  these  easas 


»  ■  f  .  quall- 

TCj:i  •  ...i.i'ly  that 

.1.    titllil  thCIll' 

,   ,  ,i  ..luuiy  named, 

,      •         .     u  ui.il  Quantity 
,1       iw  that  men- 
,  ,.  ,       .    \\-  n  Miient  Bide., 
.1   Wd.  187,  89 

>.,  I     \;,L»lin.l  C'DDBtr.  CO, 

.1    .  II,       A  197]. 
\\  h,'i  I'    a  sawing 
.\r,li,t  u.i  III.' of  about 
\\Wk\\  itsMUtt  imniaure  of  saw 
,'VV\*l»  dwilgiiated  ■treaniH,  It 
>i:C  Ihu    iiiennlns  of  the 

.  I   \\mm  ilii  rd  Bnould  be 

'»  (i.ha  i"  n^-ui  lii  the  nelgh- 
i     '  ■  ..I  of  Umt    many    feet  board 
"II   l»  wen  settled  that 
,,.,1   tuu  levin  UMd,  •about*  a  cerUin 

 III.  1h  luit  precise.  It  does  never- 

|V  I.  ..•  Iiullitate  an  approximation  In 
.1..  ii.ilU'*  Hample  v.  Pickard,  74 
lia.il  421,  42  NW  64. 

Ul.  Hut)  Alexander  v.  McNear,  28 
tt'iT  4118,  4011  (where  It  was  held  that 
|(i«  iiHs  of  ttas  word  In  an  award  de- 
ridlefl  an  npprozitnation  merely,  and 

?VMM  therafors  Insufficient  to  fumlah 
IhIS  by  which  the  amount  to  be  al- 
rtjvtrt  could  b«  ascertalnsd  to  a  oer- 

^(m^  Vm  in  fladS^i— The  term 
"about,"  In  a  flndln;  that  one  half  of  a 
carload  of  lumber  Is  about  so  many 
fsst.  means  "not  far  frqm-"  Indian- 
apolis Cabinet  Co.  v.  Herrman,  7  Xnd. 
A.  4<2,  14  NE  679,  681.  ^ 

rhi  Vmm  In  Indictment. — An  Indlct- 
rin'Ut  charging  a  person  with  obtain- 
li^K  l>y  frtlse  representation  "about  180 
htiad  of  cattle"  Is  defective  for  un- 

fc]  tTse  In  verdict. — A  vpnllct  for 
"wood  and  timber  lu  ihe  amount  of 
about  forty  cords"  was  held  to  be 
fatally  defective.  The  court  said ; 
"Abput  forty,  may  be  any  quantity 
between  thirty  and  fifty,  and  the  con- 
stable can  never  tell  which  quantity 
Is  meant,  or  what  kind  Is  intended 
without  another  jury."  Balrd  v. 
Johnson.  14  N.  J.  L.  120,  123. 

S3.  State  v.  McManxis,  89  N.  C.  665, 
668.  See  also  Sutton  v.  State,  12 
Fla.  136,  1S8;  Sutherland  v.  Com., 
109  Va.  834.  836,  66  SB  15,  lU  AmSR 
949,  23  LRANS  172. 

[a]  "Ah<mt  th«  pwsoB.''-«-(l)  A 
weapon  concealed  about  the  person 
Is  "concealed  near,  in  close  proximity 
to  him,  and  within  his  convenient 
control  and  easy  reach."  State  v.  Mc- 
Manus,  89  N.  C.  655.  558.  (2)  Carry- 
ing a  pistol  in  one's  hand  is  carrying 
it  about  the  person.  Woodward  v. 
State,  5  Tex.  A.  296.  (3)  A  person 
who.  being  In  the  room  of  another 
where  thers  are  several  persons,  has 
a  pistol  in  his  vest  pocket,  and  will- 
fully or  knowingly  covers  or  keeps 
it  from  sight,  violates  the  statute. 
Owen  V.  State,  31  Ala.  387.  <4)  Where 
a  weapon  was  concealed  In  a  small 
hand  bag  hung  over  the  shoulder, 
"manifestly  the  weai>on  was  being 
carried  "about*  the  person  In  the  sense 
Of  moving  with  the  person."  Warren 
V.  State.  »4  Ala.  79.  So.  10  S  838.  (5) 
So  too  where  the  pistol  was  In  a 
hand  basket  carried  on  the  arm  or 
at  the  Bide  In  a  street  car  (DIffey  v. 
State,  86  Ala.  66.  5  S  576).  (6)  or  on 
a  wagon  seat  near  defendant  (Garrett 
«   at>*«    (Tex.  Cr.  A.)  26  SW  286j. 

^unnlngham  v.  State,  76 
here  It  was  held  that 
person"  must  mean  that 
meoted  with  the  person. 


as  that  the  locomotion  of  the  ac- 
cused will  carry  the  deadly  weapon 
with  him,  and  that  a  conviction  would 
not  lie  upon  proof  that  the  pistol  was 
carried  In  a  person's  saddlebags, 
while  riding  horseback  on  the  public 
road).  See  also  L,add  v.  State,  92  Ala. 
68,  61,  9  S  401;  Sutherland  v.  Com., 
109  Va.  834,  836.  65  8E  16,  132  AmSR 
949,  23  LRANS  172  and  note. 

[b]  "About  the  pramlMS."— (1) 
Iilquor  purchased  from  a  storekeeper 
and  drank  In  a  public  road  within  nve 
or  six  steps  of  his  store,  and  in  full 
view  thereof,  is  drunk  about  the 
storekeeper's  premises  within  a  stat- 
ute prohibiting  the  sale  without 
license  of  liquor  to  be  drunk  on  or 
about  the  seller'a  premises.  Whaley 
V.  State,  87  Ala.  S3,  84,  6  S  380.  (2)  So 
the  phrase  Includes  a  place  in  a  pub- 
lic highway  within  fifteen  or  twenty 
steps  of  the  seller's  store,  In  front  and 
In  full  view  of  It.  Brown  v.  State,  31 
Ala.3S8,  S66.  (8)  Where  an  Indictment 
charged  that  defendant,  not  having 
procured  a  license  as  a  retail  liquor 
dealer,  did  sell  liquor,  which  was 
drunk  on  or  "about"  hu  premises,  It 
was  held  that  defendant  was  properly 
convicted,  although  the  liquor  was 
sold  from  a  Jug  which  defendant  had 
about  a  mile  from  his  house.  Powell 
T.  SUte,  63  Ala.  177.  (4)  In'Pearce 
V.  Bute,  40  Ala.  720,  724,  it  was  held 
that  defendant's  buggy,  in  which  he 
carried  liqu(»-  for  sale  at  a  public  ad< 
mlnlstr&tor's  sale  In  the  country,  con- 
stituted his  premises  within  the 
meaning  of  the  statute  forbidding  the 
■ale  of  liquors  "about  the  premises." 

[cl  "Zn  or  »bont  the  Insnrsd 
pvemlMa." — ^Where  a  condition  of  an 
Insurance  policy  required  the  Insured 
to  employ  a  watchman,  to  be  "in  or 
about  the  insured  premises"  by  day 
or  night  during  the  time  that  they 
are  Idle,  It  was  held,  that  the  terms 
of  the  statute  are  not  compiled  with, 
where  the  Insured  premises  were  Idle 
for  two  months,  by  employing  one 
watchman,  who  habitually  slept  in 
a  building  three  hundred  feet  away, 
and  "it  1b  too  much  to  say  that  he 
was  a  watchman  employed  to  be  In  or 
about  the  Insured  premises  during 
the  night-time."  Rankin  v.  Amaion 
Ins.  Co.,  (Cal.)  2B  P  260,  262. 

84.  See  Alabama  Great  Southern 
R.  Qo.  V.  Arnold,  84  Ala.  159,  4  S  859. 
5  AmSR  354;  Ryan  v.  Desmond,  118 
III.  A.  186;  Mitchell  v.  Penfield,  8 
Kan.  186:  Cole  v.  Babcock,  78  Me. 
41,  S  A  646;  Piatt  v.  Jones,  59  Me. 
232;  Colter  v.  Oreenbagen,  S  Minn. 
126;  Peatherman  v.  Hennesay,  43 
Mont.  310,  116  P  983;  Knight  v.  Den- 
man,  64  Nebr.  814.  90  NW  863; 
Hedges  V.  Roach,  16  Nebr.  673.  21  NW 
404;  Tunison  v.  Cramer,  6  N.  J.  L. 
498;  Lippencott  v.  Smith,  4  N.  J.  L. 
95;  Territory  v.  Armljo.  7  N.  M.  671, 
37  P  1117;  Hocksprlnger  v.  Ballen- 
burg,  J6  Oh.  304,  312:  James  v.  State, 
40  Tex.  Cr.  190,  49  SW  401. 

[a]  In  ohartar  |wrtiM<— (1) 
"Ahout  to  sail,"  as  used  In  a 
charter  party,  were  held  un- 
der the  circumstances  of  the  case  to 
mean  that  the  vessel  was  "about 
ready"  to  sail  and  therefore,  that  a 
vessel  only  about  three-elevenths 
loaded,  with  the  time  for  sailing  to  a 
great  exteAt  uncertain,  was  not  with- 
in the  meaning  of  the  charter.  Von 
LIngen  v.  Davidson,  4  Fed.  346,  6 
Hughes  221  [rev  1  Fed.  178,  and  aff  113 
r.  S.  40,  5  set  346,  28  L.  ed.  885].  (2) 
Where  a  charter  party  stipulated  for 
a  "vessel  to  sail  about  15th  of  May," 
and  the  ship's  agent  on  May  16  gave 
notice  that  the  vessel  would  be  ready 
to  load  on  May  21,  It  waa  held  that 


the  shipper  was  Justified  In  tre«t'ng 
the  charter  as  canceled  and  in  "-ef  us- 
ing to  load.   Mackill  v.  Morgan,  t  Que. 
Super.  536,  639.    (3)  Where  a  steam- 
er's charter  provided  that  the  vesael 
should  be  delivered  for  the  di&rter- 
er'B  use  "about  April  10th,"    It  was 
held  that  the  word   "about"  would 
not  warrant  any  failure  to  deliver 
on  the  date  named,  except  such  aus, 
occurred   through   accidental    ca.ua e^* 
arising  upon  a  voyage  commenced  in 
due  season  to  arrive  at  the  date  named 
under  the  usual  conditions  of  navi- 
gation, and  did  not  Justify  any  delay- 
in  making  a  seasonable  start.  The 
Alert.    61    Fed.    604,    506.     To  the 
same  effect  Banders  v.  Munson,    7  4 
Fed.  649,  20  CCA  681.     (4)  Where 
about  six  calendar  months  was  the 
term  fixed  in  a  charter  party,  the 
court,  in  construing     this  cha.rter. 
said:     "We  think  the  word   "abou t ' 
applicable  to  the  term  whether  it  be 
over  or  under  six  calendar  months, 
and  that.  If  the  last  voyage  terminate 
so  near  the  end  of  the  »ed  time  as 
to  make  another  voyage  unreasonable, 
the  charterer  may  deliver  and  the 
owner  may  withdraw  the  vessel,  or. 
If  another  voyage  Is  reasonable,  the 
charterer  may  require  It  at  the  char- 
ter rate  of  freight.  .  ,  .  The  E:nB-ll»h 
cases  cited  are  consistent  with  each 
other  and  with  the  foregoing  views. 
In  Bucknall  v.  Murray,  6  Com.  Cas. 
312,  there  was  but  a  single  term  of 
about  six  calendar  months  which  ex- 
pired with  an  overlap  for  the  last 
voyage  ending  at  New  Tork.  Tlie 
charterers  contended  that  they  had 
an  option  to  redeliver  the  vessel  In 
the  United  Kingdom.   The  court  held 
that  If  they  had  such  an  option  it 
could   only  be  declared  before  the 
charter  party  came  to  an  end.  In 
Dene    Steamshlpplng    Co.,    Ltd.  v. 
Bucknall  Bros.,  reported  In  the  same 
volume  at  page  372,  the  charterer  was 
held  to  have  the  right  to  send  the 
vessel  on  another  voyage  before  the 
six  calendar  months  under  the  char- 
ter had  expired,  although  the  voyage 
was  certain   to  overlap.     Upon  the 
same  principle  a  contrary  result  was 
reached  in  The  Istok,  7  Com.  Cas.  190, 
where  It  was  held  that  under  a  charter 
for  12  months  the  charterer  could 
not  send  the  vessel  on  a  return  voy- 
age after  the  fixed  tterlod  has  ex- 

Slred."    The  Rygja,  161  Fed.  106,  108. 
8  CCA  270  [rev  149  Fed.  8B6]. 
36.    James  v.  State,  40  Tex.  O.  190, 
49  SW  401. 

[a]  "About  oonverliig**  conatmed 
to  he  merely  expressive  of  an  in- 
tention on  the  part  of  the  testator  to 
convey  property  at  a  future  time, 
and  not  as  an  implied  devise.  Hurl- 
but  V.  Hutton.  42  N.  J.  Eq.  16.  27. 
28,  6  A  286. 

a*.  See  Selma  St.,  etc.,  R.  Co.  v. 
Owen,  132  Ala.  420,  429,  31  S  59S 
(holding  that  the  expression  "about 
to  collide"  means  that  the  colUaloR 
was  imminent). 

[a]  "About  to  sail"  In  a  charter 
party,  stipulating  that  a  vessel  Is 
"about  to  salt  with  cargo,"  Is  equiva- 
lent to  a  statement  that  she  has  her 
cargo  on  board  and  is  ready  to  sail. 
The  Wickham,  IIS  U.  S.  40,  49,  6  BCt 
346,  360,  28  L.  ed.  885.  See  also  Ton 
Iiingen  v.  Davidson,  4  Fed.  84C.  860, 
5  Hughes  221. 

[b]  WliMW  a  apeolal  TezOlot  recit- 
ed that  "about  the  time"  defendant 
received  certain  money,  etc.,  plain- 
tiff demanded  an  accounting.  It  was 
held  that,  although  the  word  "about" 
had  an  uncertain  meaning.  It  would 
not  oontrol  the  deflnlte  meaning  as 
to  tha  time  oT.^  demai^  Wood- 
Digitized  by  VjOOglC 


ABOVT—ABBEVADEBO 


[10.  J.]  m 


vhere  the  time  is  material,  the  use  of  the  vord  is 
not  approved.*' 

[  $  10]  J.  In  Estimatinc  Vatoe.  When  used  in 
estimatu^  value  the  word  ha^  the  meaning  of 
nearly,  approximately,  almost,'*  substantial and 
the  nae  of  the  word  will  cover  any  slight  variation 
in  the  amonAt  or  value  stated.*" 


(CroBS  references.**) 

ABOVE.   Higher,  saperior;**  ezeess.** 

ABRASION.  A  breaking  of  the  skin.*^  (CrosB 
references.**) 

ABREVABEBO.  In  Spanish  law  the  servitude  ox 
easement  of  watering  animals.*' 


■ward  -v.  X>avls.  127  Ind.  172,  173,  26 
KE  687. 

3T.  S«e  Bettendorf  Patents  Co.  v. 
J.  R.  Utile  Metal  Wheel  Co.,  123  Fed. 
433,  435,  69  CCA  473  (holdlnsT  that 
testimony  that  somethlns  occurred 
"about  a  month"  preceding  a  day  un- 
establlshed.  except  by  the  unsupport- 
ed recollection  of  an  Interested 
wltneaa  twelve  years  after,  was  too 
Izideflxilte  and  uncertain  to  be  accept- 
ed OM  establishing  a  five  days'  antici- 
pation of  a  patent). 

[&!  la  ladlotiiMats. — An  alle^- 
tion  Id  an  Indictment  that  an  ofTense 
waa  ooramltted  "on  or  about"  a  cer- 
tain day  Is  too  Indefinite  to  sustain 
the  indictment,  the  exact  time  in  such 
caMB  being  an  essential  element,  and 
the  expression  "on  or  about"  a  day 
would  not  BufRdently  advise  defend- 
ant which  offenae-  he  was  required^  to 
answer.  In  the  event  that  he  might 
liave  been  ensued  In  an  altercation 
witb  the  same  person  on  two  differ- 
ent, or  even  more,  successive  days, 
but  under  very  different  drcum- 
■taneea.  Territory  v.  ArmUo,  7  N. 
it.  671.  B77,  37  P  1117.  _ 

[b]  In  mechanic^  Uswk — The  use 
of  the  words  "on  or  about,"  in  a  state- 
ment filed  by  the  claimant  of  a  me- 
chanttfs  lien  with  the  clerk  of  a 
district  court  in  order  to  preserve  his 
lien,  that  the  contract  under  which 
he  claims  was  made  on  or  about  a 
certain  day,  does  not  preclude  the 
claim  In  a  contest  with  a  mortaagee 
of  the  property  on  which  the  lien  is 
claimed  from  introducing  evidence 
showing  the  exact  date  of  the  con- 
tract. Mitchell  V.  Penfteld,  8  Kan.  186, 
188.  Compare  National  Fire  Proofing 
Co.  V.  Daly,  76  N.  J.  Bq.  36,  42,  74 
A  152  (where  the  word  was  held  to 
mean  "upon"). 

[c]  Za  pits flingsi — n>  Ordinarily 
the  use  of  the  word  "about"  in  plead- 
ings to  allege  time  is  too  Indefinite 
and  uncertain.  Birmingham  v.  Cole- 
man. Ill  Ala.  407.  409.  20  S  383;  Ala- 
bama Great  Southern  R.  Co.  v.  Arnold, 
84  Ala.  159,  4  S  359,  S  AmSR  354; 
Cole  v.  Babcock,  78  Me.  41,  2  A  645. 
(t)  Where,  in  an  action  on  promis- 
sory notes  prima  facie  barred  by  the 
statute  of  limitations,  the  petition  al- 
leged that  since  the  cause  of  action 
accrued  defendant  had  been  absent  at 
different  times  from  the  state, 
amounting  tn  all  to  a  period  of  about 
two  years.  It  was  held  that  such  pe- 
tition was  demurrable  since  the  word 
"about"  -was  too  indeflnite  In  assert- 
ing the  time.  Hedges  v.  Roach,  16 
N«br.  67S,  21  NW  404.  (3)  An  answer, 
alleBtoff  the  making  of  an  agreement 
'^taont  two  weeks  prior"  to  the  time 
when  a  note  became  due,  to  as  much 
indicative  of  a  llttie  less  as  of  a  little 
greater  period,  and,  in  connection 
with  an  allegation  of  payment  "in 
about  ten  d^s  thereafter,"  (ails  to 
show  with  'sufficient  certainty  pay- 
ment before  maturity.  Colter  v.  Oreen- 
haeen,  3  Minn.  126.  <4)  The  word 
"about,"  used  In  connection  with  an 
alt^atlott  of  time  when  a  traversable 
fact  fKscnrred.  takes  all  certainty 
from  the  allegation,  and  practically 
leaves  the  declaration  without  any 
allegation  as  to  the  time.  Cole  v. 
BabcoclL  78  Me.  41.  2  A  646;  Piatt  v. 
Jones,  69  Me.  232,  341jState  Baker, 
34  Me.  62,  68.  (6)  Where,  however, 
the  exact  time  of  the  fact  alleged  is 
not  material,  the  use  of  the  word*  will 
not  render  the  pleading  bad.  Lippen- 
cott  V.  Smith.  4  N.  J.  I..  95.  (C)  An 
allegation  In  an  answer,  denying  that 
a  certain  person,  on  and  prior  to  the 
Z6th  d«r  of  AprO,  ItU.  was  the  own- 
er of  the  land  In  controversy,  and 


that  she  died  "on  or  about"  said  day, 
is  entirely  consistent  with  owner- 
ship after  April  25  and  before  she 
died,  and  also  with  ownership  before 
and  at  seid  date,  subject  to  a  right  of 
possession  tn  some  one  else  as  ten- 
ant and  licensee.  Knight  v.  Denman, 
64  Nebr.  814,  816,  90  NW  863. 

88.  Simpson  v.  New  York,  etc.,  R. 
Co.,  16  Misc.  613,  61S,  38  NTS  341. 

[a]  Thns  "about,"  as  used  In  a 
letter  in  which  the  writer  stated  that 
a  certain  person  had  been  advised 
that  he  waa  in  need  of  "about"  a  cer- 
tain number  pt  dollars  worth  of  red 
rock  stock,  and  saying  that  the  writer 
would  attend  to  the  iiayment  of  such 
orders  as  the  person  might  give, 
shows  that  entire  accuracy  as  to  the 
amount  was  not  intended.  Maine  Red 
Granite  Co.  v.  York.  89  Me.  64,  68,  36 
A  1014. 

Fb]  Te«timon7  that  a  paxtlenlar 
artiole  is  worth  about  a  parttonlar 
amonnt  stated  Is  not  to  be  regarded 
as  positive  and  unequivocal  proof 
thht  the  article  has  a  value  of  that 
exact  amount  In  the  market,  but  mere- 
ly as  an  expression  of  an  opinion 
which  l8  not  altogether  precise  and 
definite.  Atlantic,  etc..  R.  Co.  v. 
Howard  Supply  Co.,  126  Oa.  478,  54 
SB  680. 

_  88.  Peorlaietc  R.  Co.  v.  Peo^  198 
ni.  318,  «4  1?E  969. 

[a]  Vhere  an  appUoation  for  la- 
stizanoe  contained  a  statement  that 
the  premises  were  mortgaged  for 
"about"  four  thousand  dollars  It  was 
held  that,  where  the  mortgage  In  fact 
amounted  to  a  little  less  than  four 
thousand  seven  hundred  dollars.  It 
amounted  to  a  mlsrepreBentatlon 
which  avoided  the  policy.  Brown  v. 
People's  Mut.  Ins.  Ca,  11  Cush. 
(Mass.)  280,  281.  See  also  Glade  v. 
Germanta  F.  Ins.  Co.,  66  Iowa  400,  9 
NW  320. 

[b]  In  asslfnaMBt  for  beneflt  of 
creditors. — (1)  where  an  assignment 
was  made  "In  trust  to  pay  the  debts 
due  .  .  .  the  following  persons,  re- 
spectively, vix.."  and  then  followed 
the  names  and  debts,  and  a  debt  due 
one  creditor  was  put  down  "about 
11.000  dollars,"  which  was  In  fact  up- 
wards of  thirteen  thousand  dollars. 
It  was  held  that  the  trust  Included 
the  latter  sum.  Browne  v.  Weir,  6 
Serg.  &  R.  (Pa.)  401.  And  the  same 
rule  waa  applied  where  the  amount 
named  in  a  deed  of  trust  was  about 
one  thousand  dollars  and  the  amount 
found  was  nearly  fifteen  hundred  dol- 
lars. Canaday  v.  Paschalt,  38  N.  C 
178,  180.  (2)  So  too  where  tne  amount 
scheduled  was  about  fbrty-flve  hun- 
dred dollars,  and  the  amonnt  proved 
was  five  thousand  eight  hundred  slx- 
ty-aeveo  dollars,  dividends  were  al> 
lowed  on  the  latter  >  sum.  Dedham 
Bank  V.  Richards,  2  Meta  (Mass.) 
lOS.  See  Assignments  for  Benefit  of 
Creditors  [4  Cye  113]. 

[c]  nUUctments^  (1 )  An  Indict- 
ment charging  the  obtaining  by  false 
representations  of  certain  property  of 
the  value  of  "about  »16,000'*  is  in- 
sufndently  certain  In  description. 
State  V.  Jackson,  1S8  Iowa  643,  646, 
105  NW  61.  (2)  But  an  information 
describing  the  value  of  property  stolen 
as  being  "about  eighty  dollars,"  etc., 
waa  held  not  to  be  uncertain  as  to 
the  value  In  Peo.  v.  Peltin,  1  Cal.  A. 
612,  «13,  82  P  960. 

[d]  tn  plesfllng.— Where  In  an  ac- 
tion asratnat  a  railroad  company  for 
loss  of  baggage  the  complaint  Item- 
ized the  loss,  placing  a  separate  value 
on  each  article  of  about  so  much,  it 
was  held  that  the  reccnrery  waa  limit- 
ed to  the  anrecatc  of  aueh  snnw,  to- 


gether with  Interest  Simpson  v.  New 

York,  etc.,  R.  Co.,  16  Mtoa  (N.  Y.) 
613,  38  NYS  341. 

40.  See  Turner  v.  Whldden,  22  Me. 
,121,  124  (holding  that  where  defend- 
ant contracted  to  pay  a  claim  of  about 
one  hundred  and  fifty  dollars,  he  must 
t>ay  the  claim,  although  it  amounted 
to  fifty  dollars  more,  the  claim  being 
Otherwise  identified). 

[a]  Thus  a  contract  calling  for 
the  building  of  a  logging  road  esti- 
mated to  cost  about  one  thousand 
dollars  was  held  to  include  an  excess 
of  ten  per  cent.  Chicago  Veneer  Co. 
V.  Anderson.  106  SW  108,  S2  KyL  7. 

41.  About!    As  used  in: 
Attachment  law  see  Attachments  [4 

Cyc  411,  428,  506]. 
Charter  party  see  Shipping  [36  Cyo 

62  note  91,  78  note  13]. 
Contract  see  txmtraots  [9  Cye  260, 

251]. 

Deed  see  Deeds  [18  Cyo  (28,  839]. 
Sale  of  personal  property  see  Sales 

[35  Cyc  206], 
Sale  of  real  property  see  Vendor  and 

Purchaser  [89  Cyc  1313]. 
Statute  against   carrying  concealed 

weapons  see  Weapons  [40  Cyc  856]. 
Statute  prohibiting  sales  of  liquor  sep 

Intoxicating  Liquors  [23  Cyc  201, 

2021. 

See  a[so  More  or  Less  [1  Cyc  196]. 
48.    Burrlll  Tu  D. 

[a]  "Above  and  baloW  as  used  In 
charter  of  a  corporation  prohibiting 
the  erection  of  any'  bridge  within  a 
certain  distance  of  existing  atruo- 
tures  see  McLeod  v.  Burrougns,  9  Oa. 
213  219 

[b]  ''Above  or  near"  in  a  charter 
authorizing  the  construction  of  a 
railroad  bridge  above  or  near  a  town 
wins  held  to  warrant  the  location  of 
the  bridge  below  the  town.  Pedrlck  v. 
Ralelsh,  etc.,  R.  Co.,  143  N.  C.  485, 
600,  5e  SE  877,  10  LRANS  654. 

[c]  "Above  the  snrfaos"  as  -  ap- 
plied to  occupation  of  municipal  prop- 
erty for  railroad  purposes  see  Prince 
v.  Crocker.  166  Mass.  847,  869,  44  NB 

,446,  32  L.RA  610. 

[d]  "Above  affSMmsaf  as  used  In 
the  condition  of  a  bond  given  to  se- 
cure the  performance  of  a  contract, 
and  reciting  that  the  bond  shall  be 
void  if  gooos  are  delivered  under  the 
"above  agreement,"  was  construed  to 
mean  the  agreement  previously  set 
out  in  the  bond.  Booske  v.  Gulf  Jce 
Co»  24  Fla.  660.  667.  6  S  247. 

[e]  *'Abov*  mmatmV  as  used  in  an 
agreement  that  execution  might  Ihsue 
see  The  Steam  Propeller  Belle,  8  F. 
Cas.  No.  1,270,  5  Ben.  57^9. 

[f]  "Above  aamod."— where  a  pe- 
tition In  insolvency  purportloK  to  be 
made  by  two  assignees  was  signed 
and  sworn  to  by  only  one  person,  and 
the  affidavit  accompanying  the  same 
referred  to  this  person  as  "the  above 
named,"  It  was  held  that  the  words 
In  the  afUdavIt  identified  the  person 
aworn  as  the  one  named  In  the  peti- 
tion. Clement  v.  Bullena,  168  Mass. 
193,  196,  34  NE  173. 

43.  Williams  v.  McKay,  46  N.  J. 
Sq.  26,  18  A  824:  Williams  V.  Mc- 
Donald, 42  N.  J.  Bq.  392,  7  A  866. 

44-46.  Peo.  V.  De  Gazino.  78,App. 
Dlv.  46,  61,  76  NYS  477. 

[a]  "Oontnaloa''  dlstlnmUhed  see 
Peo.  V.  De  Garmo,  78  APP- ulv.  46, 51, 
76  NYS  477. 

46.  See  Bruise  [6  Cyc  1118]:  Cut 
[12  Cyc  1189J;  Wound  [40  Cyo  2866]. 

47.  Escrldhe  Dlocfonario.  See 
Vernon  Irr.  Co.  v.  Los  Angeles,  106 
Cal.  337,  247,  39  P  762  (where  the 
4>lural  of  the  word  to  spelled 
'U>revedaras"). 

[a]   ttd«nmltir<-HCUs  to  owl  of  the 
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abridge—Abscond 


(Cross  references.*") 

ABBIDGE.  To  epitomize;  to  redaee;  to  con- 
tract." 

ABBIDOMEHT.  A  condensauon  of  the  views  of 
an  author.'^  To  constitute  a  true  abri^ment  the 
whole  of  the  original  work  must  be  preserved  in 
sense  yet  it  is  original  in  its  nature,"^  and  in- 
tellectual labor  and  judgment  must  be  bestowed 
thereon,**  so  that  it  may  with  propriety  be  called 
a  new  book."  An  abridgment  is  a  meritorious 
work  in  that  it  renders  the  original  less  expensive 
and  more  eonvenient,*"*  but  abridgments  are  not  to 
be  considered  as  absolute  authorities.''  (Cross 
references.") 

ABROAD.  Beyond  the  bounds  of  a  country;  in 
a  foreign  country."   In  English  chancery  law,  be- 


yond the  seas.*' 

ABBOaAOION.'"  In  Spanish  law,  the  annulment 
or  revocation  of  that  which  is  fixed  by  law  or 
privily.  It  differs  from  derogacion  in  being  total 
while  the  latter  is  partial.  As  applied  to  a  law  it 
is  nsed  in  the  sense  of  "repeal"  and  may  be  either 
express  or  implied.**^ 

ABROGATE.  To  annul  by  an  authoritative  act; 
to  abolish  by  the  authority  of  the  maker;  to  repeaL'' 

ABROOATION.  The  act  of  abrogating;  the  an- 
nulment or  repeal  of  a  law  by  authoruy  of  the 
legislative  power."    (Cross  references.**) 

ABSCOND.  To  go  in  a  clandestine  manner  oat 
of  the  jurisdiction  of  the  courts;"'  to  absent  one's 
self  clandestinely;"  or  to  lie  concealed  in  order  to 
avoid  the  process  of  the  courts." 


easements  which  may  be  Imposed  In 
favor  of  a  town  or  village  for  reasons 
of  public  utility  only  and  after  proper 
Indemnity,  ^aniah  Civ.  Code  art  SB5 ; 
Gautemaian  Civ.  Code  art  1214. 

{b]  TlM  MMtaent  laolndM  the 
right  of  way  for  persons  and  animals 
to  the  paint  of  utilization  and  the  in- 
demnity must  cover  this  rlgrht.  Span- 
ish Civ.  Code  art  558.  "Without 
prejudice  to  rights  legally  acquired, 
a  path  shall  not  exceed  seventy-five 
meters  in  width;  a  trail,  37  meters 
60  centimeters,  and  a  footpath,  20 
meters."  Spanish  Civ.  Code  art  570. 

48.  See  Elaeements  [14  Cyc  1134}. 

49.  Story  v.  Holcomoe,  23  F.  Cas. 
No.  13,497,  4  McLean  309,  810. 

[a]  "ContxaoV  aynonriiioiub — Uni- 
versal Brush  Co.  V.  Sonn,  146  Fed. 
BIT,  520. 

60u  Story  v.  Holcombe,  23  F.  Cas. 
No.  18,497,  4  McLean  306,  314. 

[a]  "AbrUlffnunt  and  "OigtV 
are  used  as  synonyms.  IVAlmaine  v. 
Boosey,  1  T.  A  C.  Exch.  288,  301.  And 
the  term  "digest"  has  now  supplanted 
that  of  "abridgment."  Black  L.  D. 
[olt  Sweet  D.l. 

[h]  "Oomi^tloa''  dlstlnnlslied. 
—In  Story  v.  Holcombe.  23  w.  Cas. 
Mo.  13,497,  4  McLean  306,  314,  the 
court  Bald:  "Between  a  compilation 
and  an  abridgment,  there  is  a  clear 
dlatlnctlon;  and  yet  it  does  not  seem 
to  have  been  drawn  In  any  opinion 
cited.  A.  compilation  consists  of  se- 
lected extracts  from  dWerent  authors: 
an  abridgment  la  a  condensation  of 
the  views  of  the  author.  The  former 
can  not  be  extended  so  as  to  convey 
the  same  knowledge  as  the  original 
work:  the  latter  contains  an  epitome 
of  the  work  abridged  and  conse- 
quently conveys  substantially  the 
sanje  knowledge.  The  former  can  not 
adopt  the  arrangement  of  the  works 
cited;  the  latter  must  adopt  the  ar- 
rangement of  the  work  abridged." 

51.  Story  v.  Holcombe,  21  F.  Cas. 
No.  13.497,  4  McLean  306,  314. 

SS.  D'Almalne  v.  Boosey,  1  T.  & 
C.  Exch.  288,  301. 

[a]  A  fair  abrldraunt,  although 
Injuring  the  sale  of  the  original  work, 
is  not  an  Infringement  of  copyright. 
Folsom  V.  Marsh.  9  F.  Cas.  No.  4,901. 
2  Story  100,  107:  Story  v.  Holcombe, 
28  F.  Cas.  No.  18,497,  4  McLean  306, 
310. 

63.  Folsom  V.  Marsh,  9  F.  Cas.  No. 
4.r01,  2  Story  100,  107:  Lawrence  v. 
Dana.  15  FTCfas.  No.  8.186,  4  Cliff.  1. 

[a]  FaoUe  nas  of  sdsaors  act  sof- 
llointt. — In  Folsom  v.  Marsh,  9  F. 
Cas.  No.  4.901,  2  Story  (U.  S.)  100. 
107,  Story.  J.,  said:  "what  constl- 
tutte  a  fair  and  bona  fide  abridg- 
ment, In  the  sense  of  the  law,  is  one 
of  the  most  dUHcQlt  points,  under 
particular  olreumstaneea,  which  can 
well  arise  for  Judicial  discussion.  It 
Is  clear,  that  a  mere  selection,  or  dif- 
ferent arrangement  of  parts  of  the 
original  work,  so  as  to  bring  the  work 
into  a  smaller  compass,  will  not  be 
held  to  be  such  an  abridgment.  There 
must  be  real,  substantial  condensa- 
tion ot  the  malteiialB^  wd  intalleotwU 


labor  and  Judgment  bestowed  there- 
on; and  not  merely  the  facile  use  of 
the  scissors;  or  extracts  of  the  es- 
sential parts,  constituting  the  chief 
value  of  the  original  work." 

B4.  Oyles  v.  Wilcox,  2  Atk.  141.  145, 
28  Reprint  489;  Newbery's  Case,  Lofft 
775.  98  Reprint  913  ("because  not  only 
the  paper  and  print,  but  the  Invention, 
learning,  anjd  judgment  of  the  author 
Is  shewn  in  them"). 

SS.  Newbery's  Case,  Lofft  776.  98 
Reprint  913.  , 

[a]  ITsefnl  to  praetloal  men. — In 
D'Almalne  v.  Boosey,  1  T.  &  C.  Exch. 
288,  801,  where  "abridgment"  and 
"digest"  are  used  synonymously,  they 
are  said  to  be  "of  great  use  to  prac- 
tical men,  though  not  so,  compara- 
tively speaking,  to  students." 

66.  Fai-  v.  Denn.  1  Burr,  362,  364, 
97  Reprint  352 ;  Palmer's  Case,  6  Coke 
24b.  77  Reprint  87;  Wyndham  v.  Chet- 
wynd,  W.  Bl.  95,  101,  96  Reprint  53; 
Stevens  v.  Tyrell,  2  Wlls.  C.  P.  l."9B 
Reprint' 653. 

67.  Abzldffmeati 

Aa  Infringement   of    copyright  see 

Copyright  [9  Cyc  945]. 
Of  evidence  of  statement  of  facts  see 

A^^eal  and  Error  [3  Cyc  S3  note 

Of  record  and  appeal  see  Appeal  and 
Error  [8  Cyc  77]. 

68.  Webster-  New  Int.  D. 

[a]  Vrasteea  abzoad. — ^Where  im- 
der  a  will  contalnhig  a  aettlement  of 
real  and  personal  estate,  swwer  to 
appoint  new  trustees  became  exercis- 
able In  caae  either  of  the  trustees 
should  be  abroad,  It  was  held  that 
where  one  of  the  trustees  went  to  a 
foreign  country  and  took  a  five  years' 
lease  of  a  house  there,  oomlng  back 
occasionally  to  England  upon  trust 
business,  he  was/  abroad  within  the 
meaning  of  the  power.  In  re  Stam- 
ford, 11896]  1  Ch.  288. 

[b]  "Persona  absoad**  under  a 
statute  authorizing  apprehension  of 
suaplcloua  persons  see  Creeden  v.  Bos- 
ton, etc.,  R.  Co.,  193  Mass.  280,  282,  79 
NE  344,  9  AnnCas  1121  and  note. 

IcI  "TravelUnf  abroad"  as  ap- 
plied to  a  naval  omcer  claiming  mile- 
age see  U.  S.  V.  Hutchins,  151  U.  S. 
Sis.  S46.  14  set  424,  88  L.  ed.  26B. 

[dj  "Tesaela  .  .  .  abtoad"  with- 
in tne  meaning  of  the  tax  laws 
see  Halifax  v.  Kenny,  8  Can.  B.  C. 
497.  504  [foil  The  BAe  Swaet,  IS  N. 
S.  380]. 

66.   Anderaon  ti.  D. 

to.   See  Abrogation,  post. 

61.   Sserldie  Dlcolonarlo. 

68.  Webster  D.  [quot  St  iMlm  v. 
Kellman.  2SS  Ma  til,  6SB,  1S9  BW 
4431. 

63.  Burrill  L.  D.;  1  Cyc  198. 

[a]  AbMwatloB  of  statute  evtlTa- 
lent  to  repeal  thereof.  See  Jessee  v. 
r>e  Shong,  (Tex.  Civ.  A.)  106  SW  1011. 

64.  Abrogmtlen  of: 

Common  law  by  statute  see  Common 
Law  [8  Cyc  377]. 

Distinction  between  actions  ex  con- 
tractu and  ex  delicto  see  Abolish 
ante  p. 

Treaty  see  Treattos  Itt  Cro  978]. 


68.   Bouvler  !>.  t>.  [quot  Malvln  v. 

Chrlstoph,  64  Iowa  662,  563,  7  NW  6; 
McMorran  v.  Moore,  118  Mich.  101, 
104.  71  NW  606;  Smith  v.  Johnson.  43 
Nebr.  764,  760,  62  NW  217;  Norman 
V.  Zleber.  8  Or.  197;  206]. 

66.  Thompson  v.  Newton,  2  La. 
411,  418;  StoufTer  v.  Nlple,  40  Md. 
477,  482;  Smith  v.  Johnson.  43  Nebr. 
754.  760.  62  NW  217;  Gandy  v.  Jolly. 
34  Nebr.  S36,  539,  62  NW  876;  Staf- 
ford v.  Mills,  67  N.  J.  L.  674,  579. 
32  A  7;  Bennett  v.  Avant,  2  Sneed 
(Tenn.)  152,  158. 

[a]  "Abseoadisff^  Is  withdrawing 
or  absenting  one^s  self  privately. 
Klngsland  v.  Worsham,  16  Mo.  657, 
660. 

Absconding:  Of  accused  after  ar- 
raignment and  plea  see  Criminal  Law 
tl2  Cyc  627].    Of  criminal  as  sus- 

F ending  the  running  of  the  statute  of 
imitations  see  Criminal  Law  [12  Cyc 
256].  Of  maker  or  acceptor  of  com- 
mercial paper  as  excusing  omission 
of  or  delay  in  demand  or  notice  see 
Bllla  and  Notes  [7  Cyc  1113].  See 
also 'Absconding  I>ebtor  post  p  341. 

67.  Malvln  v.  Chrlstoph,  64  Iowa 
662.  663,  7  NW  6;  McMorran  v.  Moore, 
113  Mich.  101,  104,  71  NW  606;  Smith 
V.  Johnson,  43  Nebr.  764.  760.  62  NW 
217;  Gandy  v.  Jolly,  84  Nebr.  536, 
639.  62  NW  876;  Stafford  V.  Mills,  67 
N.  J.  lu  674,  678.  32  A  7;  Norman  v. 
Zleber,  8  Or.  197,  206;  Bennett  v. 
Avant.  2  Sneed  (Tenn.)  162,  19S. 

Ea]  Bttnlvalant  to  •'ooBOMa,''—(i) 
Thompson  v.  Newton.  2  La.  411,  413; 
Wallls  V.  Wallace,  7  Miss.  264,  256. 
Concealment  is  but  a  phase  of  ab- 
sconding. Stafford  v.  Mills,  67  N.  J.  L. 
574.  32  A  7.  (2)  The  term  "ab- 
sconding," as  used  in  reference  to 
concealment  or  absconding  of  the 
debtor  as  ground  for  attachment,  is 
not  strictly  synonymous  with  "con- 
cealment"; but  concealment  for  the 
purpose  of  defrauding  creditors  or 
avoiding  service  of  summons  la  al- 
ways "absconding,"  and  both  of  the 
terms  are  used  aeparatdy  and  con- 
junctively. The  one  refers  to  the  ab- 
sconding within  the  state,  and  the 
other  without  the  state,  so  that  an 
affidavit,  using  the  term  "absconds 
or  conceals  himself."  states  but  one 
real  ground  for  attachment,  the 
terma  being  for  that  purpose  equlva> 
lent.  Gkirson  v.  Brumberg,  75  Hun 
336,  339.  26  NTS  1003. 

[b]  <• 'Abaoondlag,'  la  Um  eye  of 
the  law,  means  something  more  than 
a  temporary  absence  for  health.  It 
Involves  a  design  to  withdraw  clan- 
destinely, to  hide  or  conceal  one's 
self,  for  the  purpose  of  avoiding  legal 
proceedings."  McMorran  v.  Moore, 
113  Mich.  101.  104,  71  ZTW  SOS. 

[c]  Departure  (Mna  the  state  va- 
neoaaaarT< — (1>  A  party  may  absctmd, 
and  subject  himself  to  the  operation 
of  the  attachment  laws  against  ab- 
sconding debtors,  and  atlU  not  de- 
part from  the  limits  of  the  state. 
Field  V.  Adreon,.7  Md.  809.  (2)  The 
'wOTd  "abMonded,"  used  In  Oen.  St 

(1827)  e  9S  i  u,  relatbis  to  Umiu* 
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Tbe  word  is  not  BynonymooB  with  "remore,"^ 
tor  one  may  be  about  to  remove  from  the  state  pub- 
licly and  not  in  a  clandestine  manner,  as  is  ^eant 
by  the  word  "abscond.""" 

ASSCOKBINa  DBBTOK  or  ABSENT  BEBTOB. 
One  who  lives  without  the  state,  or  who  has,  inten- 
tionally concealed  himself  from  his  creditors  or 
withdrawn  himself  from  the  reach' of  their  suits, 
"tt-ith  intent  to  frustrate  their  just  demands;"  one 
who  leaves  or  is  about  to  leave  the  jurisdiction,  or 
who  eoneeals  himself  within  the  jurisdiction  for  the 
purpose  of  avoiding  the  process  of  the  courts.'^  One 
who,  with  intent  to  defeat  or  delay  the  demands  of 
creditors,  conceals  or  withdraws  himself  from  his 


usual  place  of  residence  beyoi],d  the  reach  of  proc- 
ess.'^   (Cross  references.")  . 

ABSENCE  or  ABSENT.  Absence  means  want; 
destitution;  withdrawal.^*  In  common  usage,  ab- 
sence is  a  state  of  being  away  from,  or  at  a  distance 
from,  not  in  company  with."  By  absence  is  some- 
times meant  that  a  person  is  not  at  the  place  of  his 
domicile,  yet,  his  place  of  residence  being  known,  or 
news  or  information  having  been  received  from  him, 
his  existence  is  not  uncertain.  But  in  a  more  con- 
fined and  more  technical  sense  absence  signifies  that 
the  residence  of  the  person  who  is  not  at  the  place 
of  his  domicile  is  unknown,  and  that  for  this 
reason  his  existence  is  doubtful.^    Absent  means 


tlon  of  actlonst  refers  to  acts  of  the 

eirty  within  the  state  of  Kansas. 
y«i-a  V.  Center.  47  Kan.  324.  82«,  27 
P  978:  Hoggett  V.  Bmerson,  8  Kan. 
S«2.  2*5. 

08.  In  re  Proctor.  27  Vt.  118  <hold- 
ing  that  a  certificate  that  the  sub- 
scribing authority  Is  not  of  the 
opinion  that  a  debtor  Is  about  to 
•Abscond"  ts  not  sufflclent  to  meet 
an  afUdavlt  that  he  Is  about  to 
•Remove:"). 

69.  Mandel  v.  Peet.  18  Ark.  236, 
243:  Boardman  v.  Blolcford,  2  AUc. 
(Vt.)  346.  348:  Dunlop  v.  Hairls,  6 
Call  (9  Va.)  16,  47. 

[al  Opin  a«p«rtar*^Where  a 
statute  authorized  an  attachment 
afcainst  the  goods  oC  one  about  to 
Abscond  an  affidavit  stating  that  de- 
fendant was  about  to  leave  the  state 
was  Insufltcient,  Inasmuch  as  an  open 
and  undisguised  departure  does  not 
fall  within  the  meaning  of  the  word 
"abscond."  Aiken  v,  Richardson,  IS 
Vt.  500.  502. 

[b]  Xftvlnlnt  to  "rumorm  .  .  . 
prtntai7.''— An  afBdavtt  that  one  Is 
*^bout  to  abscond  himself  and  hie 
property  out  of  the  state"  is  equiva- 
lent to  thfe  assertion  that  he  Is  "about 
to  'remove'  himself  and  pnnwrty  out 
«f  the  State  "privately.' "  Ware  v. 
Todd,  1  Ala.  199,  200. 

m  Fitch  V.  Waits,  6  Conn.  117. 
131:  Burlchter  Cline.  8  Wash.  135, 
136.  28  P  367. 

[a]  Dspsndent  iq^on  elzoiuiutanoes 
of  CSJW^— A  great  many  expressions 
are  used  In  judicial  discussions  of 
what  facts  constitute  one  an  abscond- 
ing debtor,  and  many  illustrations  are 
foond  In  the  books.  But  In  this,  a^ 
many  other  matters,  each  case  must 
depend  upon  Its  own  peculiar  distinc- 
tive facts  and  circumstances,  and  the 
Intent  can  be  drawn  from  the  acts  of 
defendant.  State  v.  Mills.  67  N.  S.  L. 
674.  82  A  f. 

[b]  cnaadMrtlA*  MvoraLr— (1)  One 
who  Is  about  to  leave  the  state,  either 
openly  or  secretly,  with  Intent  to  de- 
lay, hinder  or  defraud  his  creditors 
of  their  just  debts  Is  an  absconding 
debtor.  Clandestine  removal  Is  a  cir- 
cumstance from  which  in  a  doubtful 
case  it  may  be  inferred  that  it  la 
done  with  intent  to  defraud,  but  It  Is 
not  essential  to  make  one  an  abscond- 
ing debtor  within  the  meaning  of  the 
statute.  Norman  v.  Manciette,  18  F. 
Cas.  No.  10,300,  1  Sawy.  484.  (2)  It 
has  been  said  that  one  departing  with- 
out any  attempt  at  concealment  and 
with  the  Intention  to  return  was  not 
an  absccmder.  Thomiwon  v.  Newton, 
2  La.  411.  But  see  Coffey  v.  Scane, 
26  Ont.  22  [afl  22  Ont.  A  2691  (where 
it  was  said  that  whether  the  debtor 
went  away  secretly  or  openly  was  im- 
material if  he  left  the  country  with- 
out paying  his  debts). 

[cf  One  ahat  upYron  Us  oreOiton 
in  his  own  house  Is  an  absconding 
debtor.  Ives  v.  Curtlss,  2  Root 
(Conn.)  133  [clt  Stafford  v.  Mills,  67 
M.  J.  U  674,  670,  82  A  7]. 

71.  Burrichter  Cllne,  S  Wash. 
136,  136,  28  P  367. 

[a]  "AlwooMfllwr  d«bt0fs"  gram- 
niatically  Inidude  oebtora  who  have 


actually  absconded,  as  well  aa  those 
who  Intend  to  do  so.  Norman  v.  Man- 
ciette, 18  F.  Cas.  No.  10.800,  1  Sawy. 
484,  491. 

[b]  "Absent  debtor"  applies  equally 
to  noi^resldents  and  residents.  Coch- 
ran V.  Pitch,  I  Sandf.  Ch/  (N.  T.)  142, 
144. 

[c]  Bepartoxa  from  state. — (1)  It 

Is  not  necessary  that  he  depart  from 
the  limits  of  tne  state  In  which  he 
has  resided.  If  one  eludes  bis  cred- 
itors, he  Intends  to  defraud  or  delay 
them.  If  one  eludes  his  creditors, 
then  he  can  be  held  to  the  Intent  of 
evading  process,  and  all  the  law  re- 
quires in  order  to  constitute  an  "ab- 
sconding debtor"  Is  that  he  shall  put 
himself  in  such  a  position  that  he  can 
and  does  successfully  evade  serv- 
ice of  process.  In  one  case  It  may 
'ba  by  concealment  in  his  own  bouse. 
It  may  consist  In  going  from  place 
to  place  so  quickly  as  to  evade  meet- 
ing with  the  service  of  process  any- 
where. Stafford  V.  Mills,  67  N.  J.  L. 
B74,  576,  32  A  7.  (2)  A  man  may  he 
absent  or  absent  himself  without  ab- 
sconding or  Intending  to  elude  hie  cred- 
Itors.  Conard  v.  Conard,  17  N.  J.  L. 
164,  156:  Branson  v.  Shinn,  13  N.  J.  U 
260,  263.  (3)  A  statute  declaring  that, 
when  a  married  man  shall  have  "ab- 
sconded," or  absented  himself  from 
his  place  of  abode  at  the  time  of 
levy,  his  wife  may  claim  exempt  ar- 
ticles, should  be  construed  to  mean 
a  fleeing  from  his  place  of  abode:  and 
hence  where  a  man  became  apprehen- 
sive of  arrest,  and  fled  from  the- state, 
and  it  did  not  appear  that  he  went 
for  the  purpose  of  changing  his  domi- 
cile, he  had  absconded  within  the 
meaning  of  the  statute  and  the  wife 
was  entitled  to  claim  his  exemption. 
Griffith  V.  Bailey,  79  Mo.  472,  475. 
<4)  Where  the  debtor  has  only  re- 
moved from  his  permanent  home  to 
another  town  In  the  state  in  an  honest 
pursuit  after  property  he  cannot  he 
held  to  be  an  absconding  debtor. 
Pitch  V.  Walte,  6  Conn.  117,  121. 

73.  Stafford  v.  Mills,  67  N.  J.  674, 
675.  32  A  7.  See  also  Bachels  v. 
Stecher  Cooperage  Works,  9S  Ark.  9, 
128  SW  348. 

'  [aj  One  wbo  has  xwooved  himself 
itoju  his  home  to  avoid  process  Is  an 
absent  debtor.  Den  v.  Deaderlck,  1 
Yerg.  (Tenn.)  125.  185.  But  see  Con- 
ard V.  Conard.  17  N.  J.  L.  164,  166 
(to  the  effect  that  a  statute  requiring 
that  an  affidavit  for  attachment 
should  state  that  the  debtor  "ab- 
sconds" from  hlB  creditors  la  not  aat- 
IsAed  by  stating  that  he  'Absents" 
himself  from  them). 

73.  Abscoadlng  debtot  or  Absent 
debtort 

Arrest  of  see  Arrest  and  Ball  [3  Cyc 

9061. 

Attaching   property  of   see  Attach- 
ment [4  Cyc  4101. 

Bankruptcy  proceedings  against  see 
Bankruptcy  [6  Cyc  288]. 

Insolvency   proceedings   against  see 
Insolvency  [22  Cyc  1271J. 

Suspension  of  the  statute  of  llmlta- 
tlone  against  see  Iilmitatlons  of 
Actions  [26  Cyc  1282]. 
,    T4.   Webster  New  Int  I>. 


[a]  Aliseno*  of  psetast. — ^In  ton- 
strufng  a  United  States  statute  mak- 
ing the  settlement  of  customs  duties 
final  after  the  expiration  of  a  year 
from  the  time  of  entry.  In  the  ab- 
sence of  protest  by  the  owner,  the 
court  said:  "By  the  words  'In  the 
absence  of  protest,'  the  statute  means 
the  absence  of  any  existing  protest 
pending  and  in  force  at  the  expira- 
tion of  the  year  or  at  the  date  of  the 
proposed  reflquldation ;  that  is,  a  pro- 
test upon  which  proceedings  are  then 
pending,  or  whicn  may  serve  as  the 
basis  of  some  future  appeal  to  the 
secretary,  or  of  some  suit  in  the 
courts."  tr.  8.  V,  Leng,  18  Fed.  IB,  18. 

[bl  •aUsabUltr"  dlstbuiilahed  see 
Watklns  v.  Hooney.  114Ky.  646.  663. 
71  SW  622.  24  RyL  1469. 

76.  Paine  v.  Drew,  44  N.  H.  306, 
817. 

[a]  ConstructlTS  absence.  —  One 

may  be  cdnstructlvely  absent,  al- 
though actually  present,  as  where  a 
Judge,  although  on  the  bench,  does 
not  sit  In  the  cause  and  Is  taken  as 
absent  In  contemplatloh  of  law.  Bing- 
ham v.  Cslbbot,  3  DalL  (U.  S.)-lfl,  36, 
1  L.  ed.  491;  Byrne  v.  Arnold,  24  N.  B. 
161,  164.  See  Reg.  v.  Perkln,  7  Q.  B. 
166.  53  SCL  166,  115  Reprint  460 
(rule  applied  to  a  coroner).  And  see 
Brown's  ^t.,  80  Cal.  381,  22  P  233. 

[b]  Vofe  Mses— afly  ontaUa  of 
atata-— "We  find  no  reason  lo  inter- 
pret 'absence'  as  meaning  "out  of  the 
state*  only."  James  v.  Townsend,  104 
Mass.  367,  371. 

[c]  "With  no  dedvotioa  tn  oaos 
ofabssBoa"  see  Wilkinson  v..  Da- 
vies,  146  N.  T.  26,  27,  40  NE  501. 

78.  Bowersox  v.  Gltt,  12  Pa.  Co. 
81,  82. 

[a]  "Xemoral"  dlstlagiiished.-*In 

Stone  V.  Granite  State  F.  Ins.  Co.,  69 
N.  H.  438.  441.  45  A  235,  the  court 
said:  "While  we  think  that  to  an 
ordinary  mind  the  terms  'absence' 
and  'removal.'  when  applied  to  the 
occupant  of  a  dwelling  house,  do  not 
convey  the  same  but  a  widely  dif- 
ferent meaning,  and  that  according 
to  the  common  understanding  per- 
sons leaving  their  bouses  on  visits, 
excursions,  or  other  temporary  ^occa- 
sions, do  not  remove  from  or  cease 
to  occupy  them,  it  Is  sufficient  for 
the  present  purpose  to  say  that,  as 
matter  of  law,  in  order  to  avoid  the 
defendants'  policy  by  reason  of  the 
condition  therein  against  vacancy, 
the  Insured  premises  must  not  only 
have  been  vacant  for  more  than  thirty 
days  without  their  assent,  but  the 
vacancy  must  have  been  occasioned 
'by  the  removal  of  the  .  .  .  oc- 
cupant' therefrom." 

[b]  XresnnvtlOB  of  death  eteat- 
'Ahsence,"  as  used  in  reference 

to  the  absence  of  a  person  from  bis 
domicile  unheard  of  for  seven  years 
creating  a  presumption  of  death, 
means  that  the  person  is  not  at  the 
place  of  his  domicile  and  that  his 
actual  residence  is  unknown.  Re- 
moval alone  is  not  enough.  Francis 
V.  Francis,  180  Pa.  644,  646,  37  A  120, 
67  AmSR  668  and  note.  See  also 
Burnett  v.  OoateUo.  16  8.  D.  89,  87 
NW  57fi. 


Digitized  by 


Google 


342 


[1C.J.1 


ABSENCE 


not  present;"  being  away  from  a  place;  vit^drawal 
from  a  place;  not  existing.^ 

The  wnds  have  a  technical  or  peculiar  mtanlng 
in  many  instances,  according  to  the  legal  subject 
matter  to  vMch  the  words  are  applied." 


Prior  presence  imported.  In  general  the  words 
import  a  prior  presence,*"  a  cessation  of,  and  prob- 
ability or  possibility  of  returning  presence,"  al- 
though under  some  circumstances  they  have  been 
held  equivalent  to  iu>nresidenee;  nonresidait,*'  or 


7T.  Paine  v.  Drew,  44  N.  H.  30« 
[quot  Watkins  v.  Mooney,  114  Ky. 
«4S,  6&2,  71  SW  622,  24  KyL  1469. 

[a]  AAttvely  and  oonBtniotlTelT 
abswit^Aa  used  in  a  statute  pro- 
viding that,  where  a  person  "abBcnt 
from  the  state"  Is  named  executor, 
If  there  la  another  executor  who  ac- 
cepts the  trust  and  qualifies,  the  lat- 
ter may  have  letters  testamentary 
and  administer  the  estate  until  the 
return  of  the  absentee,  who  may  then 
be  admitted  as  a  joint  executor,  "ab- 
sent" means  a  person  both  actively 
and  constructively  absent,  th^t  Is,  a 

gerson  who  Is  out  of  the  state  and 
as  made  no  application  for  letters. 
Brown's  Bst.,  80  Cat.  381,  S86.  22  P 

[b]  Without  tbe  Jnzisdlatlon^d) 

Under  the  provisions  of  the  t>y-laws 
of  a  beneficial  society  that  no  sick 
benefits  shall  be  granted  to  resident 
brothers  for  more  than  a  week  prior 
to  application  therefor,  and  an  "ab- 
sent brother"  claiming  benefits  must 
send  a  statement  of  the  case,  attest- 
ed by  the  sachem  of  a  tribe  near  the 
place  where  he  may  be,  one  out  of 
the  jurisdiction  of  the  tribe  or  lodge 
to  which  be  belongs  Is  an  absent 
brother,  without  regard  to  the  place 
of  hi*  residence,  slnce^the  term  "res- 
ident" does  not  nave  reference  to  the 
legal  residence  of  a  party,  but  desig- 
nates one  who  at  the  time  of  clalm- 
inm  benefits  la  within  the  jurisdiction 
ox  the  tribe,  while  an  absent 
brother  le  one  who  happens  at  the 
time  to  be  permanently  or  tempo- 
rarily without  the  Jurisdiction.  Walsh 
V.  Cosumnes  Tribe  No.  14  I.  O.  R. 
M.,  108  Cal.  496,  600.  41  P  41S.  <2) 
In  construing  the  Canadian  statute 
authorizing  one  magistrate  to  act  In 
the  place  of  another  during  absence  it 
was  held  that  the  absence  intended 
was  not  actual  absence  from  the  ju- 
risdiction or  even  from  the  place  of 
trial  but  Included  Inability  to  attend 
to  the  business  of  the  court.  Bx  p. 
Cormier.  17  CanCrCas  179. 

78.  VPebster  D.  [quot  Carman  v. 
Illinois  Cent.  R.  Co.,  92  SW  964,  956, 
29  KyL  2801. 

[a]  To  zemoTS  from  ITiilted 
■tatea. — In  In  re  Davison,  4  Fed. 
607,  609,  it  was  held  that  "absented 
himself,''  as  used  in  U.  S.  Rev.  St. 
(1878)  B  1342,  relating  to  court  mar- 
tial, means  an  absence  from  the  ju- 
risdiction of  the  military  courts,  that 
Is,  from  the  United  States. 

79.  See  Watklns  v.  Mooney,  114 
Ky.  64$,  652,  71  SW  622,  24  KyL.  1469. 
In  this  case  the  court  said:  "Many 
words  of  common  use  In  our  lan- 
guage have  two  or  more  meanings. 
It  Is  not  infrequent  that  a  word  hav- 
ing one  meaning  In  Its  ordinary  em- 
ployment has  a  materially  different 
or  modified  meaning  in  Its  lejral  use. 
This  word  -absence"  i>  a  wr  ex- 
ample." 

(al  Thoa  it  Is  held  that  one  may 
be  absent,  although  actually  pres- 
ent, as  where  a  judge,  although  on 
the  bench,  does  not  sit  In  the  cause. 
Bingham  v.  Cabbot,  3  Dall.  (U.  S.) 
19,  1  L.  ed.  491.  It  has  also  been 
held  to  mean  not  present.  Paine  v. 
I>rcw,  44  N.  H.  306.  It  has  been  held, 
too.  as  not  meaning  out  of  the  state 
only.  "Absence"  and  "disability"  are 
words  which  from  their  use  in  stat- 
utes may  have  two  different  mean- 
ings. They  are  gulte  frequently 
found  In  some  form  m  the  statutes  of 
this  and  other  states,  as  well  as  In 
the  constitutions  of  many  of  the 
states.  The  legislature  has  not  de- 
■  fined  the  sense  in  which  either  of 
them  la  to  be  construed.  "Disability" 
is  a  word  of  scarcely  less  ambiguity 
as  generally  used  In  common  parlance 
than  "absence."   It  is  a  diDleuU  task. 


If  not  an  Impossible  one,  to  lay  down 
a  rule  that  could  apply  to  all  cases, 
defining  the  meaning  of  "absence/' 
as  used  in  the  statute.  The  word 
"absence"  as  used  in  the  statute  pro- 
viding that,  on  the  "absence"  of  the 
mayor  of  a  city,  the  president  of 
the  board  of  aldermen  shall  act  as 
mayor,  means  not  merely  physical 
absence  of  the  mayor  from  the  olty, 
but  such  an  absence  as  renders  him 
Incapable  for  the  time  being  of  per- 
forming the  act  that  may  be  in 
question,  which  act  must  present 
such  a  necessity  for  immediate  at- 
tention as  to  require  it  to  be  then 
executed.  Watklns  v.  Mooney,  114 
Ky.  646,  663,  664,  71  SW  622,  24  KyL 
1469. 

[b1  abaenoe  from  Canada  <1) 

required  by  Code  j  687,  to  be  shown 
regarding  a  witness  before  his  depo- 
sitions on  the  preliminary  inquiry 
can  be  used  as  evidence  for  the  prose- 
cution at  the  trial,  must  be  of  a 
permanent  nature,  and  a  mere  tempo- 
rary absence  Is  InsuRlcient.  Rex 
MoCullough,  8  CanCrCas  278.  (2)  A 
finding  that  a  wltness-ls  "absent  from 
Canada"  within  the  meaning  of  this 
section  of  th^  code  is  justified  if  It 
be  proved  that  he  shipped  as  a  sailor 
on  a  sealing  voyage,  which  would  or- 
dinarily last  six  months,  and  that  be 
was  seen  on  the  vessel  just  before  its 
departure  three  weeks  before  the 
trial.  Rex  v.  Deloe.  11  CanCrCas 
224,  226. 

[e]   Vorsin  oonontlcM.— (1)  A 

statute  providing  tnat  service  on  oor- 
poratlons  may  be  made  on  any  busi- 
ness agent  in  the  county,  in  the  ab- 
sence of  any  of  the  other  represen- 
Utivea  named,  does  not  mean  ab- 
sence from  the  state,  but  merely  from 
the  county.  Florida  Cent.,  etc,  R. 
Co.  T.  Luffman.  46  71a.  282,  33  S  710. 
(2)  In  Turcott  v.  Yazoo,  etc.,  R.  Co., 
101  Tenn.  102,  45  SW  1067,  1069,  70 
AmSR  661  and  note,  40  LRA  768,  It 
was  held  that  absence  from  the  state 
meant  such  absence  as  renders  it 
impracticable  at  all  times  to  obtain 
the  service  of  process,  so  that  while 
a  corporation  may  reside  beyond  the 
state,  and  be  out  of  the  state,  still 
It  may,  through  Its  officers  and 
agents,  subject  itself  to  the  Jurisdic- 
tion of  the  courts  of  the  state  and 
not  be  absent,  within  the  sense  of 
this  provision  of  the  statute.  (8>  The 
term  "absent  from  the  state,"  as  used 
in  a  statute  authorizing  the  verifica- 
tion of  an  answer  to  be  made  by  the 
agent  or  attorney  of  defendant  If  he 
is  absent  from  the  state,  does  not 
describe  a  foreign  Insurance  com- 
pany which  has  appointed  an  agent 
In  the  state  upon  whom  process  may 
be  served.  West  v.  Home  Ins.  Co.. 
18  Fed.  622.  623,  B  Sawy.  412.  , 

[d]  Servants. — Under  a  statute 
making  it  an  offense  for  a  person 
who  has  contracted  to  serve  another 
for  a  certain  term  to  absent  himself 
from  his  service  means  a  .willful  ab- 
sence from  such  service  without  law- 
ful cause.  Matter  of  Turner,  9  Q.  B. 
80,  90,  68  ECL  80,  116  Reprint  1026. 

80.  Hyman  v.  Bayne,  83  111.  256, 
260:  White  V.  Hlght,  2  III.  204,  206; 
Curd  V.  Letcher,  $  J.  J.  Marsh.  (Ky.) 
443,  445:  Milton  v.  Babson,  6  Allen 
(Mass.)  322,  326;  Wash  v.  Heard,  27 
Miss.  400,  406:  Paine  v.  Drew,  44  N. 
H.  306.  317:  Den  v.  Deaderlck,  1  Terg, 
(Tenn.)  125.  186;  Snoddy  v.  Cage,  ^ 
Tex.  106,  lis  (holding  that  the  word 
"absence,"  In  the  statute  of  limita- 
tions, Imports  former  residence). 

[a]  MatBts  exteiided  to  foretga- 
•tm, — "Absent,"  as  used  in  a  statute 
providing  that  all  actions  of  assump- 
sit or  on  the  case  must  be  brought 
within  six  years,  unless  plalntlfT  is 
absent  from  the  United  States,  ex- 


tends to  foreigners  who  never  were 
within  the  United  SUtes.  Von  Hem- 
ert  v.  Porter,  11  Mete.  (Mass.)  210, 
215. 

[b]  "Abw&t  from  the  Island."— In 

Buchanan  v.  Rucker.  9  East  192.  194. 
103  Reprint  546,  Lord  Bllenborough. 
C.  J.,  said:  "By  itersons  'absent  from 
the  Island'  must  necessarily  be  un- 
derstood persons  who  have  been  pres- 
ent and  within  the  jurisdiction,  so  as 
to  have  been  subject  to  the  process 
of  the  Court;  but  It  can  never  be  ap- 
plied to  a  person  who  for  aught 
appears  never  was  present  within  or 
subject  to  the  jurisdiction."  - 

[c]  BUttlnetton  brtween  vecb  and 
adjeotive. — In  Paine  v.  Drew,  44  M. 
H.  306,  S17,  the  court  said:  "The 
word  'absent,'  when  used  as  a  verb, 
as  in  the  sentence  'to  absent  him- 
self.' implies  prior  presence.  .  .  . 
And  the  word  'absent.'  when  used  as 
an  adjective  In  common  and  ordinary 
use.  simply  means,  not  present,  and 
refers  only  to  the  condition  or  situa- 
tion of  the  person  or  thing  rooken  of 
at  the  time  of  speaking,  without  any 
allusion  or  reference  to  any  prior 
situation  or  condition  of  the  same 
person  or  thiiig." 

81.  Wheeler  v.  Wheeler,  85  111.  A. 
123,  124;  Wash  v.  Heard,  27  Mtss. 
400,  406. 

la]  Wl'tti  reference  to  a  verson  in 
a  Btatate  otker  than  that  of  limita- 
tion, absence  means  one  who  has 
been  present,  not  a  nonresident.  The 
word  conveys  the  Idea  of  a  tempo- 
rary condition,  a  cessation  of,  and 
the  probability  or  possibility  of  re- 
turning, presence.  Wheeler  v.  Wheel- 
er, 35  IlL  A.  12S,  124. 

82.  State  v.  Fierce  County  Super. 
Ct.,  6  Wash.  152,  365,  83  P  827. 

[a]  IHatlBgniahed  from  "sonMsl- 
d«no«*>  and  "nonxesldaBt.*' — (1)  They 
are  not  convertible  terms  under  the 
attachment  laws.  Croxall  v.  Hutch- 
Ings,  12  N.  J.  L.  84.  (2)  And  so  un- 
der a  statute  of  limitations  It  has 
been  said  that  absence  and  nonresi- 
dence  are  entirely  different  things. 
Webster  v.  Clttxens'  Bank,  2  Nebr. 
(Unofr.)  868,  96  NW  118.  Where  a 
statute  of  limitation  provides  that  the 
time  of  defendant's  absence  should 
not  be  a  part  of  the  time  limited  for 
the  commencement  of  an  action,  such 
absence  includes  two  different  condi- 
tions, physical  absence  In  the  case 
of  a  resident,  and  residence  without 
the  state  In  the  case  of  a  nonresi- 
dent. It  was  held  in  Fowler  v. 
Hunt.  10  Johns.  (N.  T.)  464,  that 
successive  absences  could  be  cumulated, 
and  the  aggregate  deducted  from  the 
statutory  period.  Burroughs  v.  Bloom- 
er, 6  Den  (N.  T.)  632,  635,  went 
further,  and  held  that  the  expressions, 
"and  reside  out  of  the  state"  and  "the 
time  of  his  absence,"  have  the  same 
meaning,  so  that,  while  defendant  In 
thte  case  resided  out  of  it,  he  was 
absent  from  the  state,  and  accordingly, 
until  he  again  became  a  resident  of 
the  state,  the  suapenslon  of  the  op(>ra- 
tton  of  the  statute  continued,  and 
where  a  defendant  was  a  resident  oC 
another  state,  doing  business  in  New 
York  and  attending  there  on  secular 
days,  it  was  held  that  the  statute  did 
not  run  In  his  favor.  Oinnectfcut 
Trust,  etc  Deposit  Co.  v.  Wend,  172  N, 
Y.  497.  602,  «S  NE  261,  92  AmSR  76t. 
(8)  In  Curd  V.  Letcher,  t  J.  J.  Marsh. 
(Kv.)  442,  445,  thf,  court  said:  "fThel 
difference  In  the.meanlng  of  the  terms 
'absent  defendants,'  .  .  .  and  'non- 
residents,' is  as  striking  as  that  be- 
tween the  meaning  of  the  latter  term 
and  'citizens.'  A  man  may  be  a  citizen 
of  Kentucky,  and  yet  a  nonresident ; 
and  he  may  be  a  resident,  and  yet  be 
an  absent  defeidant"  (4)  But  In 
Wash  V.  Heard,  27  Misa^  40«.  4SI. 
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nonappearance;"  and  they  have  been  api^ied  also 


to  all  eases  of  default  without  service  of  process: 

In  statiiteB  providing  for  absence  of  judicial,^ 
and  other  pablie  officers,'*  service  of  publication 


it  Is  md  that  the  word  ••absent^''  In 
HutctilnMHi  Code  7S<  |  20.  Indudw 
nonresldenta. 

BSU  Strlne  v.  Kaufman.  IS  Nebr. 
423.  424,  11  NW  gSlTPhimpa  v. 
Phillips,  L.  R.  1  P.  *  D.  1€S, 

[a.J  AfeMBO*  of  partliH  to  oawtin 
Under  a  statute  provldtne  that  a  lu&g- 
ment  rendered  In  a  justice's  court  in 
defendant's  absence  might  be  set  aside 
It  was  held  that  absence  meant  that 
defendant  was  not  present  at  the  trial, 
and  did  not  signify  that  he  had  failed 
to  appear  in  the  action  at  any  time. 
The  court,  disapproving  Strlne  v,  Kauf- 
Boan.  IX  Nebr.  42},  4:i4.  11  NW  8«7, 
where  it  waa  held  that  the  words  "In 
hia  absence"  are  not  to  be  taken  lit- 
erally, but  that  absence  used  In  a 
similar  statute  was  equivalent  to  "non- 
appearance to  the  action,"  said:  "We 
prefer  to  give  the  word  'absence'  Its 
ordinary  oeflnltlon,  and  treat  it  aa 
meaning  that  the  defendants  were  not 
actually  present  at  the  time  of  the  trial 
and  the  rendering  of '  the  judgmenL" 
Covart  V.  Hasklns.  S9  Kan.  S71,  674, 

15  P  S22.  To  same  effect  I«ahy  v. 
Wayne  Cir.  Judge.  144  Mich.  S04,  107 
KW  1060,  lis  AmSR  44S. 

8^  James  v.  Townsend,  104  Mass. 
3C7,  371  (discussing  the  use  of  the 
word  In  Gen. 'St.  c  148  S  21.  concern- 
ing' petitltm  for  writs 'of  review). 

[a]  voaappMurane*  after  Mrvtee. 
— ^Wbere  defendant  has  been  served 
with  personal  service,  and  enters  his 
appearance,  but  falls  to  appear  and 
defend,  relying  on  a  promise  of  notice, 
the  Judgment  was  not  rendered  In  his 
"absence,"  within  the  meaning  of  a 
statute,  providing  that  a  judgment  so 
tendered  may  be  reviewed  within  a 
year.  RItey  v.  Hale^  146  Mass.  465, 
4<C.  16  NB  S7<.  See  also  Manning  v. 
Hettleton.  140  Mass.  421,  4  NE  80l 

85.   See  Lynde  v.  Winnebago  County, 

16  WalL  (U.  a)  «.  14.  21  U  ed.  272; 
Blnshani  v.  Cabbot.  S  Dall.  (U.  fl.) 
liTi*.  1  U  ed.  491 :  E^igeman  v.  state, 
S4  N.  J.  U  247,  22  A«Tf ;  Klalse  v. 
Stata  27  Wla  4S2.  4» ;  Byrne  v. 
Arnold.  24  N.  R  Kl,  164. 

{a1  Abesaee  from  ooort. — (i)  "Ab- 
sent, as  used  tn  a  statute  authorizing 
the  chief  Justice  to  hold  court  In  the 
absence  of  a  law  judge,  means  non- 
presence  In  the  courts ;  when  the  law 
Jud^e  Is  temporarily  away,  he  must 
be  presumed  to  be  away  by  reason  of 
some  Inability  to  attend,  and  he  is 
absent  in  the  statutory  sense.  Enge- 
man  v.  State,  S4  K.  J.  L.  247,  261,  23 
A  676.  (2)  In  construing  a  statute 
providing  "for  the  appointment  of  an 
assbtant  justice  by  the  justice  of  a 
District  Court  having  no  clerk,  and 
that  *whenever  such  justice  shall  be 
absent  or  unable  to  serve  by  reason  of 
fickness,  his  duties  shall  be  performed 
by  such  assistant  justice,' "  the  court 
said  :  "Taking  Into  account  the  history 
of  the  legislation  relative  to  Justice 
and  District  Courts,  we  are  satisfied 
that  the  atwence  referred  to  in  sections 

10  and  11  is  the  same,  to  wit,  from 
the  district ;  and  therefore  hold  that 
mere  absence  from  the  court  room  or 
building  In  which  the  trial  was  had, 
or  from  the  town,  or  from  any  portion 
less  than  the  entire  district.  Is  Insuffl- 
dent  to  enable  the  assistant  justice  to 
perform  the  duties  of  the  Justice  of 
the  court  upon  that  ground.''  Opie  v, 
Clancy,  27  R.  I.  42,  44,  46,  60  A  635. 

rb]  Abeeace  from  obambeTS. — ^Un- 
der a  court  rule  providing  that  "a  bill 
of  exceptions  may  he  filed  with  the 
Cleric  In  the  absence  of  the  Judge, 
absence  of  the  Judge  from  his  cham- 
bers dnrtoig  a  part  of  a  day  only,  as 
AariBfC  the  noon  hour,  la  not  sufficient." 

11  Sst  v.  Mele,  14  Hawaii  811. 

[c]  awtiee  of  «hr  p— ae,  (1)  A 
<^ada  statute  provides  tfaat  where  a 
proseCDtlon  for  a  certain  offense  la 
broDeht  before  two  justices,  no  other 
justices  shall  sit  unless  one  or  both 


against  absent  d^fendants,^^  absent  debtors  within, 
the  meaning  of  the  attachment  laws,^  and  absent 
persons  within  the  meaning  of  the  statute  of  limita- 
tions,** the  words  are  used  in  the  ordinary  aceepta- 

of  the  orlgteal  Justices  is  absent  The 
court  said :   "I  think  the  word  absence 


In  tbls  section,  does  not  necessarily 
mean  actual  absence  frcnn  the  place  or 
room  where  the  trial  is  held;  but, 
would  apply  to  a  ease  where  the  Jus- 
tices had,  for  some  cause,  become  la- 
capable  of  sitting  and  taking  part  In 
the  proceedings.  If  such  was  the  case, 
I  thmk  they  would  be  absent  within 
the  meaning  of  the  Act,  though  not 
absent  In  fact."  Byrne  v.  Arnold,  24 
N.  B.  161,  114.  (2)  "Absence,  sickness 
or  other  Inability,"  as  used  In  a  statute 
giving  a  justice  of  the  i>eace  Juris- 
diction In  the  "absence,  sickness  or 
other  Inability"  of  a  muntoipal  Judge 
cannot  be  construed  to  Include  an  ar- 
bitrary refusal  of  the  judge  to  act  in 
a  given  case.  Klalse  v.  State,  27  Wis. 
462.  468. 

se.  See  Skinner  v.  Cowley  County, 
68  Kan.  667,  661,  66  P  686  ;  WaUlns 
v.  Mooney,  114  Kv.  646,  664,  71  BW 
622,  24  KyL  1469;  State  v.  Smith. 
107  La.  12S,  182,  81  SW  698,  1014. 

[a]  "'■ffeotive'  abs«aoa.''_Under 
a  statute  allowing  executive  power  to 
the  president  of  the  municipal  council 
In  the  absence  of  the  mayor,  the  word 
"absence"  was  construed  to  mean 
"  'effective'  absence"  and  not  a  mere 
temporanF  absence  for  a  few  days. 
State  V.  Lahiff.  146  Wla  490,  492,  131 
NW  824,  AnQCasl912C  860  and'note. 

[b1  darks  of  eoart^(  1 )  "Ab- 
sence,"  as  used  In  a  statute,  providing 
that  a  deputy  clerk  Is  empowered  to 
take  the  verdict  of  a  jury  during  the 
"absence"  of  the  clerk,  means  the 
nonpresence  In  the  courts.  Manners  v. 
Ribsam.  61  N.  J.  L.  207.  208,  41  A 
676.  (2)  In  construing  an  act  em- 
powering deputy  clerks  to  act  when- 
ever the  clerk  was  absent  from  his 
office,  the  court  -  said ;  "The  word 
'absent*  is  to  be  undentood  and  con- 
strued according  to  Its  more  restricted 
signification,  and  aa  generally  under- 
stood la  eamutan  parianca  To  con- 
stitute an  absence  from  the  office 
within  the  statute,  the  clerk  must  not 
only  have  gone  out  from  the  office, 
but  he  must  have  withdrawn  from  the 
exercise  of  the  duties  of  his  office — 
must  have  gone  from  the  place  In  which 
his  office  Is  situate,  or  at  least  at  such 
a  distance  from  the  office  as  to  render 
communication  with  him  Impossible, 
without  great  difllculty  and  Inconven- 
ience to  parties."  Lucas  v.  Ensign,  4 
NYLegObs  142,  144. 

[c]  Ooroner. — In  Reg.  v.  Perkln,  7 
Q.  B.  166,  63  EJCL  166,  116  Reprint 
460,  It  was  held  that  a  coroner  was 
absent  from  an  mquest.  within  the 
meaning  of  a  statute  providing  that  his 
deputy  might  act  in  his  absence,  when 
he  was  holding  another  Inquest,  al- 
though he  was  accidentally  prcf-ent  at 
the  conclusion  of  the  Inquest  held  by 
the  deputy. 

[d]  Oovernor^— The  constitution  of 
Louisiana  provides  that  In  case  of 
"absence  from  the  State"  of  the  gover- 
nor, the  powers  and  duties  of  his  office 
shall  devolve  upon  the  Lieutenant- 
Governor.  This  was  held  not  to  refer 
to  mere  temporary  absence ;  and  the 
fact  that  the  governor  was  at  a  place 
out  of  the  state,  but  within  a  few 
hours'  ride  of  the  capital,  for  a  period 
of  twenty-one  days,  did  not  authorize 
the  Lleutenant-Oovemor  to  exercise  the 
functions  of  Governor.  State  v.  Gra- 
ham. 26  La.  Ann.  668,  669.  21  AmR 
561 ;  Peo.  v.  Parker,  3  Nebr.  409,  19 
AmR  634. 

[e]  Zaspector  of  elsatlon,— Under  a 
statute  providing  that  inspectors  of 
election  might  appoint  deputies  to  act 
in  their  absence.  It  was  held  that  the 
absence  meant  by  the  statute  was  an 
actual  absence  from  the  place  where 
the  meetings  of  the  board  were  held, 
and  where  an  Inspector  was  present 
and  In  attendance  at  a  board  meeting 
It  was  a  violation  of  the  term  to  say 


that  he  was  absent.  Rex  v.  Kumuhoa, 
6  HawaU  631.  ^ 
_,[f]  Mayoiw-irnder  a  sUtute  pro- 
viding that  In  the  absence  of  the  mayor 
from  the  city  the  president  of  the  board 
of  aldermen  should  act  as  mayor,  it 
was  held  that  absence  meant  not 
merely  a  physical  absence  of  the  mayor 
from  the  city,  but  such  an  absence  as 
would  render  him  incapable  for  tlie 
time  being  of  performing  the  act  in 
question.  Watkina  V.  Mooney,  114  Ky. 
646.  71   SW  622,  24  KyL  1469. 

[gj  Military  omosr*— "Absent  from 
duty  as  applied  to  military  officers  see 
U.  a  V.  Williamson,  23  WalL  (U.  S.) 
411,  414,  28  L.  ed.  89. 

[h]  gatrolm  SB  I— Absence  of  a  pa- 
trolman from  roll  call  because  of 
serious  Illness,  word  having  been  sent 
giving  Information  of  such  fact,  but 
not  until  an  hour  after  roll  call,  was 
not  "absence  without  leave,"  for  which 
such  patrolman  could  be  legally  re- 
moved from  office.  Peo.  v.  Yonkers 
Police  Bd.,  66  Hun  446,  446,  8  N7S 
640. 

.  [1]  S<adter^"Abaence  without 
leave"  does  not  constitute  the  offense 
of  desertion  under  the  articles  of  war, 
or  willful  desertion.  When  committed 
by  a  soldier.  It  la  a  violation  of  duty ; 
but,  as  It  Is  accompanied  always  with 
an  Intent  tq^  return,  and  to  submit 
himself,  if  necessary,  to  punishment, 
if  It  has  been  Incurred,  it  Is  a  very 
different  offense  to  that  of  abandoning 
the  service  permanently,  or  for  some 
Indefinite  time,  unaccompanied  by  an 
Intent  to  return,  which  constitutes  a 
desertion.  Inhabitants  of  Hanson  v. 
South  Scltuate.  115  Mass.  336,  242. 

87.  See  State  v.  Pierce  County 
Super.  Ct.,  6  Wash.  352,  866,  33  P 
827 :  Bucbanan  v.  Rucker,  9  Bast  192, 
194.  103  Reprint  646. 

[a]  Abseaee  ttom  state.— A  sUtute 
authorising  notice  by  publication 
against  any  "absent"  defendant  is  to 
be  construed  as  meaning  defendants 
having  tjieir  residence  In  the  state,  who 
are  absent  frran  the  state  or  cannot  be 
found  at  their  usual  place  of  residence. 
Wash  V.  Heard,  27  Miss.  400,  406. 

88.  See  Mandel  v.  Peet,  18  Ark.  236, 
243  :  Fitch  V.  Walte,  6  Conn.  117.  121 ; 
Spalding  V.  Simms,  4  Mete.  (Ky.)  286, 
289  :  Chariton  County  v.  Moberly,  69 
Mo.  238.  239 ;  Croxall  v.  Hutchings. 
12  N.  J.  I*  84 ;  Cochran  v.  Fitch.  1 
Sandf.  Ch.  (N.  T.)  142.  144;  Loeph 
V.  Rivers,  6  Phlla,  (Pa.)  83;  Den  v, 
Deaderlck,  1  Yerg.  (Tenn.)  126,  136; 
Bayly  v.  Schofleld,  1  M.  A  S.  838, 
349,  106  Reprint  127. 

[a]  Temporary  absence.  —  Within 
the  meaning  of  an  attachment  law, 
authorizing  an  attachment  If  the 
debtor  Is  absent  or  absconding,  the 
word  "absent"  will  not  be  taken  or 
understood  In  its  literal  senr>e ;  but 
what  Is  understood  by  the  word  Is  that 
the  debtor  should  not  only  be  absent, 
but  that  he  has  absconded  or  Is  a 
nonresident.  Mere  absence  from  the 
State  temporarily  on  business  or  pleas- 
ure certainlv  would  not  fall  within 
the  mischief  of  the  act,  and  conse- 
quently could  not  be  intended  as  hav- 
ing been  meant  by  the  legislature. 
Mandel  v.  Peet,  18  Ark.  236.  243, 

[b1  Absence  in  regolar  coarse  of 
bnslitess.->-The  absence  of  a  debtor 
which  is  ground  for  domestic  attach- 
ment does  not  apply  to  the  absence 
in  the  regular  course  of  his  buglnepn 
of  a  theatrical  manager,  whose  biiff- 
nesH  takes  him  awav  from  the  state. 
Loesh  V.  Rivers.  5  Phlla.  (Pa.)  88. 

89.  Bamev  v.  Oelrlchs,  138  V. 
S.  629,  11  ^Ct  414,  84  L.  ed.  1037: 
Penfleld  v.  Chesapeake,  etc,  R.  Co.,  134 
U.  &  361.  368,  10  set  666.  38  L.  ed. 
940;, Wheeler  v.  Wheeler,  134  HI.  E22, 
626.  ^5  NE  688,  10  LRA  113;  White 
V.  Hlght  2  m.  204.  216:  Hatlet  v. 
Bassett,  100  Mass.  167,  170;  Milton  v. 
Babsni,  C  Allen  XMass.)   82i  826: 
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tion  of  the  term  as  meaning  an  actual  nonpresenee 

as  distinguished  from  a  mere  temporary  or  con- 

Btraetive  absence.*" 

Webster  t.  Citlcens*  Bank,  2  Kebr. 
fUnofl.)  .353,  96  NW  118:  Connecticut 
Trust,  etc.,  Co.  v.  Wead,  172  N.  Y. 
497,  501,  66  NB  261.  »2  AmSR  758  and 
note;  Shoddy  v.  Cage,  6  Tex.  106, 
107. 

[al  Time  of  abieno*. — As  used  In 
a  statute  of  limitations,  which  pro- 
vides that  If,  after  the  cause  of  action 
shall  have  accrued,  defendant  shall 
depart  from  and  reside  out  of  the  state, 
the  time  of  his  absence  shall  not  be 
Included  tn  the  period  of  limitation, 
the  expressions   "reside  out  of  the 

tt^Q^A"    on^     *'tha    flwia  hln  a1\oan/ia" 


One  who  is  dead  is  not  absent.*^ 
(Cross  references.*') 
ABSENTE.  Being  absent." 


have  the  same  meaning.  They  are 
correlative  expressions,  so  that  while 
defendant  resided  out  of  the  state 
he  was  absent  from  the  state,  and 
accordingly  until  he  again  became 
a  resident  of  the  state  the  sub- 
pension  of  the  operation  of  the 
statute  continued.  Penfleld  v.  Chesa- 
peake, etc..  R.  Co.,  134  V.  8.  351, 
858.  10  set  66S,  SS  ed.  940;  Bur- 
roughs V.  Bloomer,  6  Den.  (N.  T.) 
682,  535. 

[b]  OoBtlBUMiM  Of  taalnMw  In 
mta,%m. — ^Where  a  resident  of  a  state 
against  whom  a  cause  of  action  has 
accrued  removes  his  residence  to  an- 
other state,  but  continues  his  business 
in  the  state  where  he  formerly  resided, 
coming  into  the  state  openly,  noto- 
riously, and  regularly  "each  business 
day,  and  remaining  there  during  work- 
ing hours,  he  is  not  absent  from  the 
state  within  the  meaning  of  a  statute 
suspending  the  running  of  the  statute 
of  litnttatlons  as  against  parties  absent 
from  the  state.  Webster  v.  Citizens* 
Bank,  S  Nebr.  (Unott.)  358.  9<  NW 
118. 

,  80.  Bngeman  v.  State,  64  N.  J.  L. 
247,  28  A  676  [quot  Manners  v. 
Rlbsam,  61  N.  J.  L  207,  208,  41  A 
6761. 

•I,  Redfem  v.  Rumner,  20  F.  Cas. 
No.  11,627,  1  Cranch  C.  C.  300;  Rock- 
land V.  Morrill,  71  Me.  455,  467. 

9S.  Abssnoei 

As  part  of  the  period  of  limitations 

see  Criminal  Law  [12  Cyc  266]. 
From: 

Domicile  or  place  of  residence  see 
Exemptions  [18  Cyc  1407];  Pau- 
pers [80  Cyc  1093], 

Legal  settlement  see  Paupers  [30 
Cyc  1107]. 

Of: 

Accused,  effect  of  see  Criminal  Law 
[12  Cyc  256,  626,  527,  545]. 

City  employee,  effect  upon  right  to 
compensation  see  Municipal  Cor- 
porations [28  Cyc  602], 

Clerk  of  court  as  authorizing  his 
deputy  to  act  see  Clerks  of  Courts 
[7  Cyc  260]. 


Of: — Continued 

Cosurety  as  affecting  amount  of  con- 
tribution see  Principal  and  Surety 
[32  Cyc  286], 
Counsel : 

In  general  see  Criminal  Law  [12 
Cyc  633]  ;  New  Trial   [29  Cyc 
811]  ;  Trial  [38  Cyc  1299,  1837, 
1864,  1865,  1866,  1873]. 
As  ground  for: 
Continuance    see  Continuances 

[9  Cyc  98,  188.  1711. 
Judgment  by  default  see  Judg- 
ments [23  Cfc  743]. 
New  trial  see  New  Trial  [29  Cyc 
854]. 

Setting  aside  Judgment  see  Judg- 
ments [23  Cyc  9441. 
Creditor  from  state  as  anecting  pre- 
sumption of  payment  see  Payment 
[30   Cyc  1280]. 
Debtor : 

In  general  see  Payment  [SO  Cyc 
1280):  Sheriffs   and  Constables 
[35  Cyc  1636]. 
As  ground  for: 

Arrest  see  Arrest  [8  Cyc  906]. 
Attachment  see  Attachment  [4 

Cyc  410]. 
Bansruptcy     proceedings  see 

Bankrbptcy  [B  Cyc  376]. 
Insolvency  proceedings  see  In- 
solvency [22  Cyc  1271]. 
Evidence  as  ground  for  new  trial  see 

New  Trial   [29  Cyc  872]. 
Fellow  servant  from  post  of  duty 
see  Master  and  Servant  [26  Cyc 
1293], 

Governor  as  authorizing  other  state 
officer  to  act  see  States  [86  Cyc 

866]. 

Husband  or  wife  as  ground  for 
divorce  see  Dlvorca  -  [14  Cyc 
«U]. 

Jtidge  see  Criminal  Law  [12  Cyc  522, 
623]  ;  Judges  [23  Cyc  636]  ;  New 
Trial  [29  Cyc  771];  Trial  [38 
Cyc  1297]. 

Juror  see  Juries  [24  Cyc  269]. 

Justice  of  the  peace  see  Justices  of 
the  Peace  [24  Cyc  487]. 

Maker  or  acceptor  of  commercial 
paper  as  '  excuse  for  omission  of 
or  delay  In  demand  or  notice  see 
Bills  and  Notes  [7  Cyc  1113]. 

Malice  as  essential  to  crime  of 
voluntary  manslaughter  see  Homi- 
cide [21  Cyc  739], 

Papers  from  flies  see  Continuance 
in  Civil  Cases  [9  Cyc  86]. 

Party : 

In  general  see  Bastards  [5  Cyc 
665] ;  Judgments  [28  Cyc  743] ; 
Trial  [S8  Cyc  1299,  1866,  1866, 
1873]. 

As : 

Discontinuing  action  In  justice's 
court  see  Justices  of  the  Peace 
[24  Cyc  487]. 


Of : — Continued 
Party: — Continued 
As: — Continued 
Excusing  delay  In  bnnging  suit  In 
equity  see  Equity  [16  Cyc  169], 
Ground  for: 

New  trial  see  New  Trial  [29 

Cyc  864,  876]. 
Opening  default  see  Judgments 

[23  Cyc  948]. 
Setting   aside   judgment  see 
Judgments  [23  Cvc  943]. 
Justifying  Judgment  by  default 
see  Judgments  [23  Cyc  743]. 
Plaintiff  as  authorizing  his  agent  or 
attorney    to    make    affidavit  see 
Sequestration  [S5  Cyc  1397]. 
Property    of    debtor   as  mitigating 
damages  for  failure  to  lery  by 
sheriff  see  SherifCs  and  Constahlea 
[36  Cyc  1636]. 
Seaman  without  leave  as  desertion, 
and  as  affecting  right  to  wages 
see  Seamen  [36  <^c  1222]. 
Signature  from  pleaomff  sea  Plead- 
ing [81  Cyc  «Sl). 
Witness : 

As  ground  for: 
AdmitUng: 

Deposition  see  Depositions  [18 

Cyc  9861. 
Former  testimony  see  Criminal 
Law    [12   Cyc   645];  Evi- 
dence [16  Cyc  10961. 
Compelling  attendance  see  Wit- 
nesses [40  Cyc  2166]. 
Continuance  see  Continuances  In 
Civil  Cases   [9  Cyc   93,  104, 
138];  Continuances  In  Crim- 
inal Cases  [9  Cyc  172]. 
New  trial  see  Criminal  Law  [12 
Cyc  747] :  New  Trial  [29  Cyo 
,  861.  872,  886]. 

Setting  aside  Judgment  see  Judg- 
ments [28  Cyc  948  note  221. 
On   military   service,    effect    of  see 
Criminal  Law  [12  Cyc  266  note  85], 
Presumption  of  death  from  see  Death 

[18  Cyc  297]. 
Suspension   of  statute  of  limitations 
during  see  Llmltationa  of  Actions 
■   [25  Cyc  1232]. 

Voluntary  see  Criminal  Law  [12  Cyc 
527]. 

Waiver  of  see  Criminal  Law  [12  Cyc 

622  note  4]. 
Without  change  of  residence  as  pre- 

ventlntr  the  running  of  the  statute  of 

limitations  see  Criminal  Law  [13 

Cyc  256  note  86]. 

98.    BurrillX.  D. 

[a]    Fregnently  used  in  Old  x»orte 

in  such  an  expression  as  "and  the 
three  Justices,  'absente'  North,  'Chief 
Justice,'  were  clear  of  opinion,  that," 
etc.  Williamson  t.  Hancock,  3  Mod. 
14,  88  Reprint  914. 
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17.  PROPEETT  AND  OOKVETANOES       4r-8]  p  347 
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B.  Provisional  Possession  by  Heirs      S]  p  348 
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D.  Subjecting  Property  to  Payment  of  Debts  [$  7]  p  348 

E.  Mortgages      8]  P  348 

V.  CLAIM  OF  RIGHT  THROUGH  ABSENTEE      9]  p  349 
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2.  Who  May  Appoint      11]  p  349 
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'    4.  Oiah  and  Bond  [$  13]  p  349 

6.  Powers,  Duties,  and  LiabiUtiee  [$  14]  p  349 

6.  Termination  of  Curatorship       15]  p  350 

7.  Compensation  [$  16]  p  350 

B.  Bepreaentative  for  Absent  Heir  or  Diatributee  [U  17-18]  p  350  , 

1.  In  General  [$  17]  Pk350 

2.  Compensation  [$  18]  p  350 

C.  Bepresentative  in  Actions  [H  19-40]  p  351 

1.  In  General  [$  19]  p  351 

2.  When  Appointment  Necessary  or  Proper  [H  20-24]  p  351 

a.  In  General  [$  20]  p  351 

b.  In  What  Actions  or  Proceedings  [4 '21]  p  352 

c.  Property  or  Prior  Residence  in  State  [$  22]  p  352 

d.  Necessity  of  Attachment         23-24]  p  353 

(1)  Personal  Actions  [$  23]  p  353 

(2)  Proceedings  in  Nature  of  Proceedings  in  Bern  [5  24]  p  354 

3.  Who  May  Appoint  [$  25]  p  354 

4.  Who  May  Be  Appointed      26]  p  354 

5.  Time  of  Appointment  [$  27]  p354 

6.  Proceedings  for  Appointment  m  28-33]  p  355 

a.  In  General  [$  28]  p  355 

b.  Application  or  Petition  [J  29]  p  355 
.          c.  Affidavit  r$  30]  p  355 

d.  Order  [J  31]  p  355 

e.  Oath       32]  p  355 

f.  iNotification  and  Acceptance  of  Appointment       33]  p  355 

7.  Powers,  Duties,  and  Liabilities        34r-36]  p  355 

a.  In  General  [$  34]  p  355 

b.  Particular  Powers  and  Duties  [$  35]  p  356 
e.  Bight  and  Duty  to  Appeal  [{  36]  p  356 

8.  Presumption  in  Favor  of  Curator's  Acts  [$  37]  p  356 

9.  Udbility  for  Neglect  of  Duty  [$  38]  p  356 

10.  Termination  of  Curatorship  [5  39]  p  356 

11.  Compensation  [$  40]  p  356 

D.  Bepresentative  in  Executory  Process      41]  p  357 

TIL  AOTIONS  m  42-64]  p  357 

A.  How  Prosecuted      42]  p  357 

B.  Jurisdiction       43]  p  368 

C.  Demand      44]  p  358 

D.  Communication  toith  Absmtee  [$  45]  p  358 

E.  Bond  a  46]  p  358  , 

"        ^  ^  340 


Digitized  by 


Google 


346  [1C.J.] 


ABSENTEES 


m  1-2 


F.  Process  [$4  47-49],  p  358 

1.  In  General  [$  47]  p  358 

2.  Service  and  Address  [$  48],  p  358 

3.  Objections  for  Insu^ciency  [$  49]  p  359 

G.  Pleading  [4  50]  p  359 

H.  Evidence  [$  51]  p  359  . 

I.  Trial  [$  62]  p  359 

J.  Judgment      53]  p  359 
K.  Review  [$  54]  p  359 


Absence  as  ground  for  attachm«it  see  Attaohw—t  [4 

Cyc  411,  4S2]. 
Dlspeneins  with  absent  jjarties  In  equity  see  Sgnlty 
[1«  Cyc  192J. 

Presumption  of  cHeatb  from  absence  see  DMth  [13  Cyc 
297]. 


Representation  of  absent  parties  by  other  parties  see 

Baaltr  116  Cyc  191];  Partiea  [30  Cyc 
Service  of  process  on  absent  defendant  see  Prooeas  [S2 

Cyc  4S2,  467]. 
Shares  of  absent  legatees  or  distributees  see  Mmmten 

and  Admlnlatratora  [18  Cyo  «24]. 


1]  An  absentee  may  be  defined  ^nerally  as 
one  who  is  absent  from  his  usual  place  of  residence 
or  domicile.^  As  defined  Iby  statute,  in  Louisiana,' 
an  absoitee  ia  a'  person  -who  has  resided  in  the  state, 
and  has  departed  without  leaving  any  one  to  rep- 
resent htm/  or  a  person  who  never  was  domiciliated 
in  the  state  and  reudes  abroad;'  and  it  ia  also  pro- 
vided tiiat  in  matters  of  snoeession,  the  heir  whose 
residence  is  not  known  is  deemed  an  absentee."  In 
accordance  with  the  statutory  definition  a  person 
may  be  an  absentee,  although  be  has  never  been 
domiciled  in  the  state.*  The  question  as  to  vhen 
a  person  who  has  been  domiciJAd  within  the  state 


DEFINITION  AND  NATT7BE 

may  properly  be  considered  an  absentee  depends 
largely  upon  circumstances  of  the  particular  case/ 
it  being  held  on  the  one  hand  that  it  is  not  neees- 
sary,  in  order  to  make  him  an  absentee,  that  he 
should  abandon  his  domicile  and  leave  the  state 
permanently;'  and  on  the  other  hand  that  it  u 
not  every  casual  or  temporary  absenee  from  the 
state  that  wUl  make  him  an  absentee  in  the  tedmieal 
sense.'  But  one  who  voluntarily  leaves  the  state  and 
remains  absent  for  a  considerable  time,  leaving  no 
representative  in  the  state,  and  -mth  no  known  inten- 
tion of  returning,  is  an  absentee  for  whom  a  onrator 
ad  hoc  may  be  appointed  in  proceedings  against  him." 


XL  POWSB  TO  BEOULATE 

2]    The  right  to  make  appropriate  regula-  I  attribute  which 
tions  concerning  the  property  of  absentees  is  an  |  all  governments. 


1.    Black  L.  D. 

[a]    "Tlie  wcnrd  "absMitM^  has  a 

broad  meaning.  One  of  the  meanlngB 
Is,  according  to  1  Toulllcr,  p.  247,  No. 
381 :  Those  of  whom  little  or  noth- 
ing may  be  known.  They  may  be 
dead.'  "  Tell  v.  Senac,  122  La,  1040, 
1044,  48  B  448. 

a.   Rev.  Civ.  Code  art 

3.  Bartlett  v.  Wheeler,  81  La.  Ann. 
540,  642;  Morris  v.  Blenvenu,  30  La. 
Ann.  878,  880 :  Dreville  v.  Cucullu, 
18  La.  Ann.  C96,  698;  State  v.  New 
Orleans  Second  Dtst  Ct.  Judge,  1 6 
La.  Ann.  S90,  392;  SUte  v.  Parish 
Ct.  Judge,  15  La.  81,  86;  Rev.  Civ. 
Code  art  8650. 

[a]  A  oorporatlOB  Is  subject  to  the 
same  rules  as  an  Individual  in  deter- 
mining whether  It  is  an  absentee. 
Oouner  v.  Missouri  Valley  Bridge, 
etc.  Co..  128  La.  964,  49  8  857. 

^  Morris  v.  Blenvenu,  80  Xia.  Ann. 
878.  880:  Dravllte  v.  Cucullu,  18  La. 
Ann.  60^  698:  State  v.  Parish  CL 
Judge.  Ifi  La.  81.  86 :  Rev.  Civ.  Code 
art  »8«. 

B.   Rev.  Civ.  Code  art  85S8. 

Gulllemln's  Suec,  2  La.  Ann, 
884;  Hill  V.  Bowman,  14  La.  445; 
George  v.  Fitzgerald,  12  La.  884.  See 
also  Dupuy  v.  Hunt,  2  La.  Ann.  682. 
In  State  v.  Parish  Ct  Judge,  15  La. 
81.  85,  the  court,  per  Simon,  J.,  after 
quoting  the  aUtutory  definition,  said  : 
"This  definition  appears  to  be  very 
broad,  and  the  doctrine  which  we  are 
about  establishing  .under  It,  would 
undoubtedly  be  subject  to  be  ver7 
much  controverted  and  even  criticised ; 
for  It  seems  at  first  blush  very  strange, 
and  even  absurd,  that  an  individual 
should  be  said  to  be  absent  from  a 
place  where  he  never  was  present/- 
and  that  the  rest  of  the  world  should 
be  considered  by  us  as  absentees  from 
the  state  of  I<oulslana;  but  such  was 
the  will  Of  the  legislator,  and  our 
duty  Is  to  obey  It,  and  to  give  effect 
to  his  laws  as  they  were  passed  and 
promulgated." 

[a]  One  wlio  la  a  oWsm  of  aa- 
oUmr  Stat*!  and  a  mere  sojoamer  at 
a  dwelling  owned  by  him  In  Loulsi-  < 


ana  during  a  portion  of  the  year.  Is 
an  absentee  who,  when  actually  out 
of  the  state  without  having  appointed 
a  representative  in  It,  may  be  brought 
Into  court  through  a  curator  ad  hoc. 
Morris  y,  Bienvenu,  30  La.  Ann.  878. 

7.  Samory  t.  Montgomery.  19  La, 
Ann.  338.  See  also  oases  Intn.  notes 
8-10. 

[a]    Bepartiu*  aftsr  arrest. — One 

who.  after  having  been  arrested  and 
given  bond  to  remain,  departs  from 
the  state  is  an  absentee,  Lonjrhery 
v.  Crooks.  6  La.  Ann.  484;  UcBIlcken 
v.  Smith,  12  La.  165. 

rb]  Departure  after  servloe  of 
eltanon  and  before  servloe  of  peti- 
tion.— A  person  who  departs  from  the 
state  after  service  of  citation  and  be- 
fore service  of  petition  upon  him  Is  an 
absentee.  Zacharle  v,  Blandln,  4  La. 
154. 

[c]  Bffeot  of  leaTinf  represanta- 

tiT*^— In  State  V.  New  Orleans  Second 
Dlst.  Ct.  Judge,  16  La.  Ann.  390,  It 
was  held  that  one  who  left  at  his 
dwelling  a  person  of  suitable  age  and 
discretion,  upon  whom  service  could 
be  made,  or  one  who  left  a  duly 
authorized  agent  to  represent  him. 
could  not  be  considered  an  absentee. 

[d]  Death  of  th»  aceat  appointed 
to  represent  one  who  has  departed 
from  the  state  conatltntea  the  latter 
an  alwentee,  where  no  other  utent 
has  been  appointed.  DIxey  v.  Irwin, 
23  La.  Ann.  426. 

8.  Lasere  v,  Rochereau,  21  La. 
Ann.  205  [rev  on  other  grounds  84 
U.  8.  487,  21  L.  ed.  694];  Samory  v. 
Montgomery,  10  La.  Ann.  333. 

[a]  A  member  of  oongrees  absent 
at  the  national  capital  on  the  duties 
of  his  oRlce  has  been  held  to  be  an 
absentee  and  suable  as  such  through 
a  curator  ad  hoc  where  he  left  no 
one  to  represent  him.  Ramsay  v.  Liv- 
ingston, 8  Mart.  X.  S.  (La.)  15. 

9.  Lasere  v.  Rochereau,  21  La.  Ann. 
206  [rev  on  other  grounds  84  U.  S. 
437,  21  li.  ed.  694]  ;  Samory  v.  Mont- 
gomery, 19  La.  Ann.  883:  Dreville  v. 
Cucullu.  18  La.  Ann,  696. 

Ca]   A   penoB   wIm   Imvm  fel« 


in  its  very  essence  must  belong  to 
.^^   It  has  been  recognized  by  the 

domioUe  for  a  tsmporary  aoJoarB  la 

another  state  "cannot  be  said  to  be 
an  absentee,  if  there  are  persons  at 
his  dwelling  on  whom  service  can  be 
made  In  conformity  with  article  189 
of  the  Code  of  Practice,  or  It  he 
leaves  a  duly  authorized  mandatory 
to  represent  him,  and  gives  due  pub- 
licity of  the  appointment"  State  v. 
New  Orleans  Second  Dlst  Ct  Judge, 
1«  La.  Ann.  390,  392. 

10.  Walker  v.  Barrel!!,  82  L2.  Ann. 
467  (absence  for  over  t4vo  years)  ; 
Bartlett  v.  Wheeler,  81  La.  Ann.  640 
(absence  for  about  four  years)  ;  DIxey 
V.  Irwin,  23  La.  Ann.  426  (abeence  for 
about  two  years);  Lasere  v.  Roche- 
reau. 21  La.  Ann.  205  [rev  on  other 

Eunds  84  U.  S.  437,  21  U  ed.  694] 
sence    for   nearly    two  years); 
nory  v.  Montgomery,  18  La.  Ann. 
383  (absence  for  two  or  three  years). 

11.  Cunnlua  v.  Reading  School 
Dlst.  198  U.  a  458.  468,  26  SCt  721, 
49  L.  ed.  1126.  8  AnnCas  1121  and 
note  [afr  206  Fa.  469,  66  A  16.  88 
AmSR  790  and  note  (rev  81  Pa.  Super. 
840)]  (where  the  court  said:  "W» 
do  not  pause  to  demonstrate,  by 
original  reasoning,  that  the  right  to 
regulate  concerning  the  estate  or  prop- 
erty of  absentees  Is  an  attribute 
which,  In  Its  very  essence,  must  be- 
long to  all  governments,  to  the  end 
that  they  may  be  able  to  perform  the 
purposea  for  which  government  ex- 
ists") ;  Barton  v.  Klmmerley,  165  Ind 
609,  76  NE  250,  112  AmSR  252  and 
note;  Nelson  v.  Blinn,  197  Mass.  279. 
83  889,  126  AmSR  364,  15  LRANS 
661  and  note.  14  AnnCas  147  and  note 
Faf[  222  U.  8.  1.  82  SCt  1,  66  L.  ed.  66. 
AnnCasl9I3B  666  and  note]. 

[a]  "Three  <fliaraotera  of  Interest 
[according  to  Demolombe]  Invoke  a 
tieceselty  for  legislation  concemlnc 
this  difficult  and  Important  subject. 
First  The  Interest  of  the  person  him- 
self who  has  disappeared.  .  . 
Second.  The  duty  of  the  lawmaker  to 
consider  the  rights  of  third  parties 
against  the  absentee,  especially  those 
who  have  rights  which  would  dniend 
upon  the  death  at  the  abeentMi  Third. 
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Roman,  the  civil,  and  the  common  law,^^  and  except 
in  BO  far  as  restricted  by  constitutional  provisions 
exists  in  this  eoantiy/^  although  here  it  must  of 
course  be  exercised  subject  to  any  limitations  or 
restrictions  imposed  by  the  state  or  federal  con- 
stitutions." Under  this  power  of  regulation  the 
legislature  may  provide  for  the  appointment  of 
representatives  to  care  for  the  estates  of  absentees 
not  otherwise  represented,"'  or  to  represent  and  pro- 
tect the  interests  of  absent  heirs  or  distributees/*  and 
it  may  r^nJate  the  derolation  of  the  property  of  ab- 


sentees,'' and  provide  for  a  special  administration 
of  such  property  by  proceedings  appropriate  to  that 
condition;"  and  the  state  may,  under  some  condi- 
tions, itself  assume  the  custody  and  control  of  the 
property  of  absentees,^*  and  to  that  end  may  pro- 
vide ^or  its  sale  and  assume  the  custody  of  the 
proceeds;"'  and  it  may  also  prescribe  a  reasonable 
period  of  absence  without  being  heard  from,  as  a 
statute  of  limitations,  After  which  the  rights  of 
the  absentee  in  his  property  shall  be  entirely 
barred.*' 


m.   STATUTORY  PR0TI8I0NS 


3]  In  a  number  of  jorisdietions  there  ar^ 
statutory  provisions  relating  specifically  to  ab- 
sentees and  their  property,"  the  most  -important  be- 
ing those  providing  for  an  administration  upon  the 
estate  of  an  absentee,*"  and  for  the  appointment 
of  a  representative  to  take  care  of  an  absentee's 
property  or  to  represent  him  in  actions  brought 
o^inst  him.**  In  Louisiana  the  statutes  seem  to 
have  provided  for  all  cases  in  which  absent  per- 

IV.  PBOFEBTT  AND  OONVETAKOES 


sons  may  be  interested,  or  in  which  rights  are  to 
be  exercised  by  or  against  them.*'  The  several 
statutory  provisions  relating  to  absentees  must  be 
construed  together;**  but  as  statutory  provisions 
empowering  the  courts  to  decide  upon  the  rights  of 
absentees  are  in  derogation  of  the  general  prin- 
ciples of  jurisprudence,  tbe^/  must  be  strictly  con- 
strued and  every  formality  must  be  complied 
with." 


li  4]  A.  Admlnlfltratlon  on  Estate  of  Absen- 
tee. It  is  a  general  mle  that,  although  a  person 
may  have  been  absent  and  not  heard  of  for  a  suffi- 
cient length  of  time  ta  create  a  presumptios  of 
death,  administration  npon  bis  estate  as  if  he  were 
dead,  where  he  is  in  fact  alive,  is  void,"  and  stat- 
utes, in  so  far  as  they  attempt  to  anthoiize  and 
validate  such  administration  of  the  estate  of  an 
absentee,  have  ordinarily  been  held  to  be  nncon- 
stitutlonal."  Bat  un^  the  ^neral  right  of  reg-' 
niation  above  'stated"*  the  legiMature  may  authorize 
an  administration  npon  the  estate  of  an  absentee 


as  sneh,  although  he  may  be  alive,  by  special  and 
appropriate  proceedings  applicable  to  that  condi- 
tion and  dirtinct  from  the  general  power  to  ad- 
minister upon  the  estates  of  deceased  persons.*' 
Sneh  a  statute  ia  not  invalid  if  the  period  of  ab-' 
sence  prescribed  is  reasonable,  and  the  provi- 
sions are  adequate  as  to  the  pxoeednre,  notice,  and 
for  the  protection  of  the  rights  of  the  absentee  in 
ease  he  should  be  alive;"  and,  while  it  has  been 
h^d  that  in  order  to  be  valid  the  statute  must  meet 
all  of  these  requirements,"  it  has  also  been  recently 
decided  that  the  legislature  may  prescribe  a  reason- 


Fln&llr,  the  general  Interest  of  society 
which  nay  require  that  property  doea 
not  remain  abandoned  without  some 
one  repreeentlng  It  and  without  an 
owner. ''^  Cunnlus  v.  Beading  School 
Dist..  198  U.  S.  458,  470,  26  SCt  721, 
49  U  ecL  1125.  S  AnnC5afl  1121  and 
note  Imtt  20<  Pa.  469.  66  A  IS,  98 
AmSR  790  (rev  21  Pa.  Super.  340)]. 

la.  Cunnlus  v.  Readinx  School 
Dlst..  198  V.  a  468,  86  SCt  721.  49 
U  ed.  1126.  8  AimCas  1121  and  note 
raff  20S  Pa.  469,  66  A  16,  98  AmSR 
790  and  note  (rev  21  Pa.  Super.  340)]. 

13.  Cunnlus  v.  Reading  Swool  Diet.. 
198  U.  S.  458.  25  SCt  781,  49  Zi.  ed. 
1135.  3  AnnCas  1121  and  note  [aft 
206  Pa.  469,  66  A  16.  98  AmSR  790 
and  note  (rev  21  Pa.  Super.  840)]; 
Barton  v.  Klmmerley,  165  Ind.  609, 
76  NB  260,  112  AmSR  262  and  note. 

14.  Baltimore  Sav.  Bank  v.  Weeks, 
103  Md.  601,  04  A  296,  0  LKANS  690 
and  note:  Clapp  v.  Houg,  12  N.  D.  600, 
98  NW  710,  103  AmSR  589  and  note, 
15  L,RA  757  and  note:  Selden  v.  Ken- 
nedy, 104  Va.  826,  62  SB  835,  113 
AmSR  1078,  4  LRAN3  944  and  note.  7 
AnnCas  879  and  note. 

15.  Bllnn  V.  Nelson,  222  V.  S.  1, 
32  SCt  1,  66  L.  ed.  65,  AnnCasIOlSO 
S55  raff  197  Mass.  279,  83  NE  889,  125 
AmSR  364  and  note,  16  LRANS  651 
and  note,  14  AnnCas  147  and  note]  ; 
(^nhis  V.  Beading  School  Dlst.,  206 
Pa.  469.  66  A  16.  98  AmSR  790  [rev 
21  Pa.  Super.  340,  and  aff  198  U.  S. 
4S8.  26  SCt  721,  49  L.  ed.  1125,  3 
AnnCas  1121  and  note} :  Blckford  v, 
Stewart.  66  Wash.  27S.  104  P  263, 
106  P  1116,  34  LRANS  623,  628  and 
note. 

18.  Blckford  V.  Stewart.  56  Wash, 
rs.  104  P  263,  106  P  1116,  84  LBANS 
623,  628  and  note. 

17.  Blckford  V.  Stewart,  65  Wash. 
278.  104  P  268,  106  P  1116,  34 
UtANS  «2S.  688. 

la.    See  infra  |  4. 

It.  Atty.-Gen.  v.  Provident  Sav. 
IBSU  Ml  Mass.  28,  86  NB  918. 


ao.  Blckford  V.  Stewart.  BE  Wash. 
278,  104  P  263.  106  P  1116.  84  LRANS 
623,  628  and  note. 

81.  Bllnn  v.  Nelson.  222  XT.  S.  1, 
32  SCt  1,  66  U  ed.  65,  AnnCa8l913D 
566  [aft  197  Mass.  279,  83  NE  889,  126 
AmSR  364  and  note,  15  LRANS  661 
and  note,  14  AnnCas  147  and  note]  : 
Adams  v.  Adams,  311  Mau.  198.  87 
NB  982. 

[a]  fBbm  ^oMtloa  how  long  a 
tlBw  must  be  allowed.  In  the  Interest 
of  the  owner,  and  In  the  interest  of 
those  claiming  under  him,  as  well  aa 
In  that  of  the  general  public.  Is  pri- 
marily for  the  Legislature  to  decide." 
Nelson  v.  Bllnn,  197  Mass.  279,  282, 
83  NE  889,  126  AmSR  864  and  note, 
15  LRANS  661  and  note,  14  AnnC^as 
147  and  note  [aff  222  U.  S.  1,  32  SCt 
1,  66  L.  ed.  66,  AnnCa8l913B  5551. 

32.  See  statutes  of  the  several 
states ;  and  cases  throughout  this  title. 

ra]  In  llazTland  Pub.  Qen.  Laws 
(1904)  art  16  t  123,  provides  that  "In 
cases  where  It  la  unknown  whether  a 
nonresident  be  living  or  dead  the  bill 
may  be  filed  against  him  as  if  IMng." 
Hollander  v.  Central  Metal,  etc..  Co.. 
109  Md.  131,  71  A  442,  23  LRANS 
1136  (holding  that  a  nonresident, 
within  the  application  of  the  statute, 
is  one  who  does  not  reside  in  tbe 
state  as  defined  In  the  law  rating  to 
attachment) . 

83.  See  infra  I  4. 

84.  See  Infra  U  10,  19. 

85.  State  V.  Partsh  Judge,  16 
La.  81,  84  (where  the  court,  per 
Simon,  J.,  said:  "Our  present  Codes 
seem  to  have  provided  for  all  cases  In 
which  absent  persons  may  be  inter- 
ested, or  In  which  rights  are  to  be 
exercised  by  or  against  them ;  whether 
domiciliated  In  or  out  of  the  State, 
and  whether  they  have  property  or  a 
known  agent  therein  or  not.  A  dis- 
tinction, however.  Is  to  be  made  be- 
tween absentees  who  have  property 
In  the  State  with  or  without  an  agent 
to  admlnlBtur  It,  and  absentees  who 


have  neither  property  or  agent  In  our 
country,  but  for  or  against  whom  ac- 
tions are  to  be  brought  before  our 
courts  of  Justice"), 

86.  Drevllle  v.  Cucullu,  18  La.  Ann. 
695  ;  Dupuy  v.  Hunt,  2  La.  Ann.  602. 

37.  E^rrell  v.  Klumpp,  13  La.  Ann. 
811;  Hill  v.  Barlow,  6  Rob.  (La.) 
142;  Stockton  v.  Hasluck,  10  Mart 
(La.)  473. 

SB.  See  Executors  and  Administra- 
tors [18  Cyc  65.  67]. 

88.'  Baltimore  Sav.  Bank  v.  Weeks, 
103  Md.  601,  64  A  295,  6  LRANS  690 
and  note;  Carr  v.  Brown.  20  R.  I. 
216,  38  A  9.  78  AmSR  865  and  note. 
38  LBA  294  and  note :  Selden  v.  Ken- 
nedy, 104  Va.  826,  63  SE  685,  118 
AmSR  1076  uid  note,  4  LRANS 
944  and  note,  7  AnnCas  879  and  note. 
See  also  Constitutional  Law.  But  see 
Bllnn  V.  Nelson,  288  U.  B.  1.  88  SCt 
1,  56  L.  ed.  66,  AnnCaslOlSB  655  latt 

197  Mass.  279,  83  KE  889,  186  AmSR 
364  and  note,  16  LRANS  661,  14 
AnnCas  147  and  note]. 

30.    See  supra  ^  2. 

81.    Cunnlus  v.  Reading  School  DlsL, 

198  IT.  S.  468,  2S  SCt  721,  49  L.  ed. 
1126.  3  AnnCaa  1121  and  note  J  aft  206 
Pa.  469,  66  A  16,  98  AmSR  790  and 
note  (rev  21  Pa,  Super.  840)];  Balti- 
more Sav.  Bank  v.  Weeks.  110  Md. 
78,  72  A  475,  22  LRANS  221 ;  Adams 
V.  Adams,  211  Mass.  198.  97  NE  982. 
See  also  Barton  v.  Klmmerley,  165 
Ind.  609,  76  NE  260,  118  AmSB  262 
and  note;  Bckersley'  v.  Curran,  143 
NTS  663. 

38.  CMinnlus  V.  Reading  School  Dlst, 
198  U.  S.  458,  26  SCt  721,  49  L.  ed. 
1126,  3  AnnCas  1121  and  note  [aff 
206  Fa.  469.  56  A  16,  98  AmSR  790 
(rev  21  Pa.  Super.  340)]-  _    ^ 

33.  Baltimore  Sav.  Bank  v.  Weeks. 
103  Md.  601.  64  A  296.  6  LRANS 
690  and  note  (statute  Invalid  for  In- 
adequacy of  the  procedure  and  absence 
of  provision  for  protection  of  the 
rights  of  the  absentee  In  case  he 
should  be  alive) ;  Clapp  v.  Koug,  18 
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able  period  of  limitation,  after  which  the  rights  of 
the  absentee  will  be  barred,  and  his  estate  may,  by 
appropriate  proceedii^s,  be  finally  administered 
without  requiring  any  security  from  those  to  whom 
it  is  distributed.'*  There  are  now  statutes  in  several 
jurisdictions  providing  for  a  form  of  admi^istra- 
tion  upon  the  estates  of  absentees,^  and  the  stat- 
utes ordinarily  prescribe  in  detail  under  what 
circumstances  and  to  whom  letters  of  administration 
may  be  granted  and  the  procedure  therefor."" 

5]  B.  FroTisional  Possession  by  Heirs.  In 
Louisiana  if  an  absentee  has  not  appeared  at  his 
place  of  residence  or  been  heard  of  for  five  years, 
his  presumptive  heirs  may,  upon  proving  such  fact 
and  giving  security,  cause  themselves  to  be  put 
into  provisional  possession  of  his  estate."  They 
must  make  an  inventory  of  the  absentee's  im- 
movable property  and  credits,"*  and  cannot  alienate 
or  mortgage  his  immovables.^  If  tbe  absentee 
reappears  he  may  recover  his  estate,*"  together 
with  a  certain  proportion  of  its  revenues,  the  pro- 


portion varying  accordihg  to  the  period  of  bis 

absence.*^ 

6]   0.  Onstody  of  Fonda  by  State  or  Oonnty. 

In  some  jurisdictions  the  statutes  provide  that 
after  a  certain  period  money  on  deposit  belonging 
to  an  absentee  shall  be  paid  into  the  state  or  county 
treasury,  or  that  his  property  may  be  ordered  to 
be  sold  and  a  like  disposition  made  of  the  pro- 
ceeds.*^ 

7]  D.  SnbjectinjK  Property  to  Payment  .of 
Debts.  In  a  few  jurisdictions  there'  are  special 
statutory  provisions  for  subjecting  the  property 
of  absentees  in  certain  cases  to  the  payment  of 
their  debts,*'  but  as  such  proceedings  are  in  deroga- 
tion of  the  common  law  the  requirements  of  the 
statute  must  be  strictly  followed.** 

[$  8]  E.  Mortgages.*^  The  property  of  an  ab- 
sentee cannot  be  mortgaged  in  any  form  or  manner 
other  than  that  directed  by  law,*'  or  fay  any  person 
not  duly  authorized  fay  the  owner  or  by  law  to 
do  so.*'   But  a  mortgage  in  favor  of  an  absentee 


N.  D.  600.  98  NW  710.  102  AnlSR 
6S9  and  note,  66  L.RA.  757  and  note 
(statute,  although  providing  for  only 
a  limited'  form  of  administration  of 
the  property  of  an  absentee)  Invalid 
because  It  made  no  provision  for 
notice,  and  the  procedure  did  not  com- 
ply with  the  constitutional  require- 
ments In  regard  to  due  process  of 
law). 

[a]    TIM  eesentiala  retialBite  to  the 

validity  of  such  a  statute  are  that 
the  duration  oC  absence  prescribed 
shall  not  be  unreasonable,  and  that 
adetiuate  provision  shall  be  made  In 
regard  to  notice  and  for  the  protec- 
tion of  Uie  rigli^ts  of  the  absentee 
should  he  be  alive.  Baltimore  Sav. 
BaniL  V.  Weeks,  103  Md.  601,  64  A 
6  LRA.NS  690  and  note. 

34.  Bllnn  v.  Nelson,  222  U.  S.  1, 
7,  32  set  1,  66  U  ed.  66, 
AnnCaelSlSB  666  and  note  [aff  197 
BlasB.  279,  88  689,  126  AmSR  364 
and  note,  IB  LRANS  661  and  note,  14 
AnnCas  147]  (where  the  court.  In  up- 
holding the  validity  of  tbe  Massa- 
chusetts statute  authorising  such  an 
administration  after  an  absence  of 
fourteen  years  without  being  heard 
from,  said :  "Now  and  then  an  ex- 
traordinary case  may  turn  up,  but  con- 
stltutlonai  law.  like  other  mortal 
contrivances,  has  to  take  some  chances, 
and  in  the  great  majority  of  Instances 
no  doubt  jusUce  wlU  be  done")  ; 
Adams  v.  Adams,  211  Mass.  198,  97 
NB  982. 

35.  Ind. — Barton  v.  Klmmerley,  166 
Ind.  609,  76  NE  260,  112  AmSR  252 
and  note;  -Connecttcut  Mut  !<.  Ins. 
Co.  V.  King,  47  Ind.  A.  6S7,  9S  NE 
1046  ;  Komy  v.  State.  82  Ind.  A.  146,  67 
NE  998. 

Iowa. — New  York  L.  Ins.  Co.  v. 
Chittenden,  134  Iowa  613,  112  NW  96, 
M  LUANS  233  and  note,  13  AnnCas 
408  and  note. 

Md. — Baltimore  Sav,  Bank  v.  Weeks, 
110  Md.  78,  72  A  476.  22  LRANS  221 
and  note. 

Mass.— Adams  v.  Adams,  211  Mass. 
198.  97  NE  982  :  Nelson  v.  Blinn,  197 
Mass.  279.  83  NE  889,  126  AmSR 
364  and  note.  16  LRANS  661  and  note, 
14  AnnCas  147  and  note- faff  222  U.  S. 
1.  32  set  1,  56  L.  ed.  6S, 
AnnCasl91SB  666  and  note]. 

Pa. — (Tunnlus  v.  Reading  School 
DlBt.,  206  Pa.  469,  66  A  16,  98  AmSR 
790  and  note  [rev  21  Pa.  super.  340. 
and  an  198  U.  S.  468,  26  8Ct  721,  49 
Lu  ed.  1126,  8  AnnCas  1181  and  note]. 

36.  See  statutes  of  the  several 
states.  And  see  Baltimore  Sav.  Bank 
V.  Weeks,  110  Md.  78.  72  A  476.  22 
LRANS  221  and  note;  Lee  v.  Allen, 
100  Md.  7,  59  A  184  ;  Adams  v.  Adams, 
211  Mass.  198,  97  NE  982;  Cunnlus 
v.  Reading  School  Dlat.,  206  Pa.  469, 
66  A  16.  98  AmSR  790  and  notelrev 
21  Pa.  Super.  840.  and  ait  198  u:  S. 


468,  26  set  721,  49  U  ed.  1125,  3 
AnnCaa  1121  and  note];  In  re  Mor- 
rison, 183  Pa.  166,  38  A  896. 

[a]  Patitlon  iMtd  anfflolent  to 
authorize  granting  of  administration 
see  Baltimore  Sav.  Bank  v.  Weeks, 
110  Md.  78,  72  A  478,  22  LRANS  221 
and  note. 

[b]  When  amdntmamt  autlioiiMa. 
—Under  Bums  Rev.  St.  (1901)  I  2386, 
giving  Jurisdiction  over  the  estate  of 
an  absentee  to  the  court  having  pro- 
bate Jurisdiction  In  the  county  where 
the  absent  person  last  resided,  or 
where  the  property  is  situated.  It  is 
not  necessary  that  the  absentee  should 
at  any  time  have  been  a  resident  of 
the  county.  It  being  sufficient  if  he 
has  been  a  resident  of  the  state  and 
has  left  property  in  the  county.  Romy 
V.  State,  82  Ind.  A.  146,  67  KE  998. 

[c]  UaUU^  of  admiBlattator^ 
Under  the  provtsfona  of  Burns  Rev.  St. 
(1901)  if  2385,  2390.  the  administrator 
of  the  estate  of  an  absentee  Is  sub- 
ject to  tbe  same  liabilities  as  the  ad- 
ministrator of  a  decedent.  Romy  v. 
State,  82  Ind.  A.  146,  67  NE  998. 

37.  Westover  v.  Alme,  11  Mart. 
(La.)  443  ;  Rev.  Civ.  Code  art  67. 

38.  Rev.  Civ.  Code  art  66. 

39.  Rev.  CIv.  Code  art  69. 

40.  Rev.  Civ.  Code  art  73. 

41.  Rev.'  Civ.  Code  art  68. 

49.  See  statutes  of  the  several 
states;  Eckersley  v.  Curran,  148  NTS 
662  ;  and  cases  Infra  this  note. 

[  a  1  In  Ikonlalana  ( 1 )  in  cases 
where  an  absentee  has  not  been  heard 
from  for  the  space  of  ten  years,  and 
has  no  known  heirs  residing  in  the 
state,  the  court  may  order  that  his 
property  be  sold  and  the  funds  paid 
Into  the  state  treasury  in  the  same 
manner  as  In  the  case  of  vacant  suc- 
cessions. Rev.  Civ.  Code  art  53.  (2) 
The  heirs  of  the  absentee  may  after- 
ward claim  the  fund  from  the  state 
on  making  proper  proof  of  heirship. 
WIteoD  v.  Smith.  14  La.  Ann.  368. 

rul  la  Kaasaohaiatta  It  Is  pro- 
vlaed  by  statute  that  money  deposited 
with  a  savings  bank  or  trust  company 
and  remaining  unclaimed  for  more 
than  thirty  years  shall  be  paid  to  the 
treasurer  or  receiver-general  of  the 
state,  to  be  held  and  used  by  him  ac- 
cording to  law,  and  subject  to  be  re- 
paid with  interest  to  the  person 
having  and  establishing  a  lawful  right 
thereto.  Atty.>(3en.  v.  Provident  Sav. 
Inst.,  201  Mfus.  23,  86  NE  912. 

re]  In  Waaldngton,  BalHnger  Code 
!  6873,  provides  that  In  cases  where 
an  agent  for  absent  heirs  or  distribu- 
tees has  been  appointed,  and  the  estate 
shall  have  remained  In  the  hands  of 
the  agent  unclaimed  for  one  year,  it 
shall  be  sold  under  order  of  the  court 
and  the  proceeds,  deducting  the  ex- 
penses of  the  sale,  shall  be  paid  into 
the  county   trsasury.     Section  6876 


provides  for  the  repayment  of  euch 
money  to  any  person  who  may  Fub- 
sequentty  appear  and  establlBh  title 
thereto.  Bl<»ford  v.  Stewart,  66  Wash. 
278,  104  P  26S.  106  P  1116,  84  LRANS 
623,  628  and  note. 

[d]  Bapoalt  of  prooMda  of  Judicial 
■ale  of  property.— Where  a  partition 
sale  is  had  after  a  sulllclent  lapse  ot 
time  to  raise  the  presumption  of  hla 
death,  the  absentee's  share  in  the  pro- 
ceeds will  be  deposited  with  tbe  state 
treasurer  under  the  New  York  statute. 
Eckersley  v.  Curran,  148  NX8  662. 

[e]  MurarfBff     BMMMTT     br  »d- 

mlnlstratw  to  recover  deposit  from 
state  treasurer  see  X^ckersley  v.  Cur- 
ran, 148  NYS  868. 

43.  Qrlgsby  v.  Barr.  14  Bush  (Ky.) 
330 ;  Purdon  v.  BUnn,  102  Mass.  887, 
78  NE  462  (holding  that  the  claim 
of  a  divorced  wUe  unQer  a  decree  for 
alimony  in  gross  Is  a  debt  of  the 
estate  of  her  former  husband,  within 
the  application  of  Rev.  Laws  (1902) 
c  144  I  9,  providing  that  the  court 
may  order  the  .property  of  absentees 
to  be  applied  "to  the  discharge  of  such 
debts  as  may  be  proved  against  said 
absentee")  ;  Commercial  Nat.  Bank  v. 
Motherwell  Iron,  etc,  Co.,  96  Tenn. 
172,  31  SW  1002,  29  LRA  164. 

[a]  In  TnuiessM  (1)  \he  statute 
provides':  "When  a  Judgment  has  been 
recovered  in  any  other  State  against 
a  resident  of  such  State,  and  the 
creditor  has  exhausted  his  legal 
remedy,  the  real  or  personal  property 
of  the  debtor  In  this  State  may  be 
subjected  to  the  satisfaction  of  such 
debt  by  bill  stating  the  facts  under 
oath,  and  filed  In  the  Court  of  the 
district  In  which  the  property  is 
situated."  Commercial  Nat.  Bank  v. 
Motherwell  Iron,  etc.,  Co.,  95  Tenn. 
172,  179,  81  SW  1002,  29  LRA  164. 
Shannon  Code  S  6106.  (2)  The 
remedy  afforded  by  the  statute  Is  not 
restricted  to  citizens  of  the  state  of 
Tennessee,  but  Is  open  to  citizens  of 
other  folates.  Commercial  Nat.  Bank 
v.  Motherwell  Iron,  etc.,  Co.,  96  Tenn. 
172,  31  SW  1002,  29  LRA  164  and 
note.'  (8)  But  this  act  was  Intended 
to  give  a  remedy  only  against  Judg> 
ment  debtors  who  were  nonresidents  at 
the  time  of  the  flllng  of  the  bni  to 
subject  the  property.  Broughton  T. 
Slusher,  2  Tenn.  Cb.  A.  8067 

4ft.  Orlgsby  v.  Barr,  14  Bush  <Ky.> 
880. 

45.  Voww  of  ovrator  to  auwtrar* 

see  tnfra  |  14. 

Power  of  iMln  In  ^orlaUmal  pes* 
session  to  mortgatfe  see  supra  I  6. 

46.  Levasaeur  v.  Martin,  11  La. 
Ann.  684  :  Rev.  Civ.  Code  art  3802. 

47.  Levasseur  v.  Martin,  11  La. 
Ann.  684. 

[al  llortgan  by  Jolat  Qwwur^ 
An  absentee  -who  la  a  joint' owner  of 
property  and  wbpae  title  la  of  racord 
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is  Talid,  although  not  accepted  by  him,*^  and  if  I  be  aeeepted  by  the  absentee  in  order  to  hare 
executed  and  recorded  by  the  mortgagor  need  not  [  priority  over  a  subsequent  mortgage.'' 

V.   CLAIM  OF  BIQHT  THKOUOH  ABSENTEE 

9J  The  civil  code  of  Louisiana  ^ovides  that  prove  that  such  person  existed  at  the  time  when 
whoever  shall  claim  a  right  accruing  to  a  person  the  right  in  question  accrued,  and  until  this  be 
vhose  existence  is  not  Imown  shall  be  bound  to    proved  his  demand  shall  not  be  admitted."" 

YL   BEPKESENTATIVES  OF  ABSENTEES 


[  $  10]  A.  BepresenUtiTe  for  Care  of  Property— 
1.  Zn  OeneraL  In  Louisiana  the  statutes  provide 
for  the  appointment  by  the  court  of  a  curator  for 
the  estate  of  an  absentee  who  has  left  property 
vitbin  the  state,  without  leaving  any  one  to  take 
rare  of  il,  or  where  in  case  the  absentee  has  left 
an  agent  the  latter  dies  or  is  unable  or  unwilling 
to  continue  the  management  of  the  property  j*"-  and 
in  Massachusetts  the  statutes  provide  for  the  ap- 
pointment of  a  receiver  for  the  custody  and  man- 
agement of  the  estate  of  an  absentee  under  sim- 
ilar circumstances.** 

11]  2.  Who  May  Appoint.  The  Louisiana 
code  of  practice  provides  that  the  appointment  of 
curators  of  the  estates  of  absentees  shall  be  made 
by  the  judge  of  probate  of  the  place  where  the 
property  lies,*" 

[4  12]  3.  Who  May  Be  Appointed,"  Under  the 
Louisiana  statutes  the  wife  of  an  absentee  is  to  be 
preferred  to  his  presumptive  heirs,  the  presu^np- 
tive  heirs  to  the  other  relatives,  the  relatives  to 
strangers,  and  creditors  to  those  who  are  not  other- 
wise interested,"*  provided,  however,  that  such  per- 
sons possess  the  necessary  qualifications." 

13]    4.  Oath  and  Bond.    The  curator  is  re-' 
quired  to  take  an  oath  well  and  faithfully  to  fulfill 


Is  not  twund  bj  a  mortgage  given  by 
the  other  joint  owner  without  author- 
ity. McLean  v.  Pargoud,  Hann.  Unrep. 
i^as.    (La.)  264. 

[b]  Thm  power  maat  1m  expxMi 
NBA  Bpeolal.  ID  order  to  encumber  or 
hypothecate.  Levasseur  v.  Martin,  11 
La.  Ann.  M4i  La.  Rar.  Civ.  Code  art 

48.  HiU  T.  Barlow,  e  Rob.  (La.) 
142:  MlUandon  v.  Allwd,  2  La.  S47: 
l..aiiilcin  V.   Maxwell,   Mann.  Utarep. 

CB.S.  (La.)  322. 

49.  Hill  V.  Barlow,  6  Rob.  (La.) 
142:  Hillaudon  v.  Allard.  2  La.  S47 ; 
Lamkln  t.  MaxweU,  Mann.  Unrep. 
Cas.  (La.)  322. 

60l  Dolhonde  v.  Lemolne,  32  La. 
Ann.  251 ;  'Rev.  Civ.  Code  art  78. 

[a]  "Tills  is  a  literal  tnualatloa 
of  art.  136  of  the  Code  Napoleon,  and 
Marx»d£  [1  Elxpllc.  du  Code  Nap.,  p. 
339].  commenting  upon  It  and  those 
which  precede  It  .  .  .  calls  atten- 
tion to  the  difference  between  certain 
and  e\'entual  rights  of  an  absentee. 
The  distinction  Is  palpable  between  the 
rleht  of  which  an  absentee  was  pos- 
se^ied  at  the  time  of  hia  disappearance, 
uid  that  which  accrued  afterwards." 
Itolhcside  V.  Xjemoine,  32  La.  Ann.  261, 
267. 

61.  Wilson  v.  Smith,  14  La.  Ann. 
368;  La.  Rev.  Civ.  Code  art  47;  La. 
Rev.  Code  Pr.  art  963. 

[a1  A  onrator  la  leflnaA  as  "a  per- 
son appointed  to  take  care  of  the  estate 
of  an  absentee."  Black  D.  See 
also  Xa.  Rev.  Civ.  Code  art  47. 

[b]  VvUano*  JnatUirlnff  appoiat- 
mtat. — ^Proof  that  the  person  claimed 
to  be  an  absentee  once  existed  and 
resided  within  the  state,  and  that  he 
expressed  his  intention  of  leaving  the 
Btate  mad  bas  not  been  seen  fpr  a 
number  of  years,  coupled  with  ar  lack 
of  proof  that  he  Is  dead,  authorizes 
the  app<rintment  of  a  curator  ot  his  es- 
tate. 'Vnisoa  V.  Smith,  14  La.  Ann.  868. 

n.  Nelson  V.  Bllnn.  1»7  Mass.  279, 
S3  NT<:  88$,  126  AmSR  S84  and  note, 
15  LitANS  661  and  note,  14  AnnCaa 
Ul  AQd  not«  [aff  229  U.  &  1.  32  SCt 


1,  66  L.  ed.  6S.  AnnCaslSlSD  65B1: 
Furdon  v.  Bllnn,  192  Masa  887,  78 
KE  462;  Mass.  Rev.  Laws  (1902)  c 
144  J  1. 

[af  A  noilYW  Bhomd  not  1w  ap- 
pounad  where  the  evidence  In  support 
of  the  application  fails  to  show  that 
any  part  of  the  property  In  question 
ever  belonrred  to  tne  absentee.  Oeorge 
V.  Clark,  186  Mass.  426.  71  NE  809. 

63.  Bev.  Code  Pr.  art  96S. 

[a]  Bnt  It  is  also  vrovidsd  that 
"parish  courts  have  Jurisdiction  over 
the  several  matters  provided  for  and 
embraced  In  title  No.  three,  book  one, 
of  the  Civil  Code,  in  relation  to  ab- 
serteea."     Rev.   Code   Pr.   art  128. 

64.  Carraby  v.  Carraby,  7  Mart.  N. 
S.  (La.)  466;  Bust  v.  Randolph,  i 
Mart  (La.)  870;  Rev.  Civ.  Code  art  48. 

[a]  "Int«rMt  In  tlie  astate  is  the 
reason  of  the  rule  by  which  the  pref- 
erence is  establlshea.''  Per  Matthews, 
J.,  in  Rust  V.  Randolph,  4  Mart.  (La.) 
370t  374. 

[b1  "Whars  two  parties  are  oon< 
tand^if  for  a  praferanos,  whose  pre- 
tensions are,  in  other  respects,  nearly 
equal,  It  would  be  nothing  more  than 
an  exercise  of  sound  discretion  in  the 
Judge  to  prefer  the  citizen  of  the 
state  who  possesses  property  which  is 
tacttlv  mortgaged  for  the  faithful  per- 
formance of  his  duties  as  curator,  to 
strangers  not  possessing  this  additional 
qualification."  Per  Mathews,  J.,  in 
Rust  V.  Randolph,  4  Mart  (La.)  370, 
378.  . 

rd  ''Whan  a  contest  arises  amontf 
oradltors,  if  their  qualifications  are  In 
all  other  respects  equal  [the  reason 
of  the  rule]  will  extend  the  right  to 
a  preference  to  the  creditor  who  holds 
the  largfest  claim."  Per  Mathews,  J., 
in  Rust  V.  Randolph,  4  Mart  (La.) 
370.  874.  ,  ^, 

[d]  Baoaipt  of  p^maut  of  bis 
oiaim  before  the  appointment  of  a 
curator  will  destroy  the  right  of  one 
to  be  appointed  as  a  creditor  of  the 
estate.  Rust  v.  Randolph.  B  Mart. 
(La.)  89. 


the  duties  of  his  administration  and  to  give  an  ae- 
.count  of  it  to  those  who  have  a  right  to  demand 
it,"  and  to  give  good  and  sufficient  security  to 
the  amount  of  the  inventory  for  his  administra- 
tion." 

[$  14]    5.  Powers.  Duties,  and  Liabilities.  The 

curator  has  no  other  power  than  that  of  adminis- 
tering the  estate  Of  the  "  absentee,'^  and  has  no 
right  to  alienate  or  mortgage  it."'  So  long  as  the 
euratorship  continues,  all  suits  in  which  the  ab- 
sentee is  interested  must  he  prosecuted  by  or 
against  the  curator;*"  but  if  a  suit  is  instituted 
prior  to  the  appointment  of  a  curator,  a  curator 
ad  hoc  may  be  appointed  to  represent  the  absentee 
in  such  suit."  The  curator  must  cause  to  be 
made  a  good  and  faithful  inventory  and  appraise- 
ment of  the  estate  and  must  render  a  final  ac- 
count when  his  administration  ends.^  He  may  also 
file  annual  accounts  of  his  administration  and  cause 
them  to  be  homologated  contradictorily  with  a  cu- 
rator ad  hoc  appointed  to  represent  the  absentee^ 
and  the  judgpient  of  homologation  is  prima  facie 
evidence  of  the  correctness  of  the  accounts."  He 
is  bound  with  .respect  to  his  administration  by  the 
same  obligations,  responsibility,  and  mortgage  as 
a  tutor;"  the  absentee  having  a  mortgage  on  the 

re]  SnsplolOB  of  latantioa  to 
abuss  Us  trust  will  not  exclude  from 
appolntniMit  one  otherwise  qualified. 
Rust  V.  Randolph.  6  Mart  (La.)  89. 

66.  Carraby  v.  Carraby.  7  Mart  N. 
&  (La.)  468;  Rev.  Civ.  Code  art  48. 

ra]  *Tli«  avallfleatioiUt  or  Quali- 
ties, spoken  or  in  the  proviso,  we  take 
to  be.  the  masculine  sex  and  the  age 


of  majority ;  we  can  hardly  think  of 
any  other."  Per  Martin,  J.,  in  Carraby 
V.  (Hrraby,  7  Mart  N.  S.  (La.)  4«6, 
487. 

[b]  A  woman  other  than  the  wife 
of  the  absentee,  although  she  is  a 
presumptive  heir,  (has  not  the  neces- 
sary qualifications  for  appointment. 
Carraby  v,  Carraby,  7  Mart  N.  S. 
(La.)  466. 

66.  La.   Rev.  Civ.   Code  art  49. 
[al    A  disttnotlon  exists,  In  respect 

to  the  requirement  of  an  oath,  between 
a  curator  appointed  to  administer  the 
property  of  an  absentee  and  a  curator 
ad  hoc,  the  latter  officer  not  being 
required  to  be  sworn,  Thayer  v, 
Tudor,  2  La.  Ann.  1010.  And  see  Infra 
I  32. 

67.  La.  Rev.  Civ.  Code  art  49. 

68.  La.  Rev.  Civ.  Code  art  50.  And 
see  Bums  v.  Van  Loan,  29  La,  Ann. 
560. 

[a]    Kay  zaeover  lagaoias,  vto^ 

The  curatrlx  of  an  absentee  has  a 
right  to  accept,  sue  for,  and  recover 
any  legacy,  donatloo,  or  Inheritance 
which  may  have  fallen  to'  him.  Dol- 
honde V.  Lemolne,  32  La.  Ann.  251. 

6ft.  La.  Rev.  Clv.  Code  art  SO.  And 
eee  Burns  v.  Van  Loan,  29  La.  Ann. 
560. 

eo.  La.  Rev.  Clv.  Code  art  .61. 
61.  La.  Rev,  Code  Pr.  art  964. 
Curators  ad  hoc  generally  see  Infra 

I  Id- 
ea.   La.  Rev.  Clv.  Code  art  49. 
63.    La.  Rev,  Clv.  Code  art  S5. 
[a]    Whara  aoconnt  fllad. — The  cur- 
ator Is  required  to  account  In  the  pro- 
,  t»te  <»urt    Soulle  v.  Soulle,  5  La.  26. 

M.    LSL  Rev.  Clv.  Code  art  64 
I    W.   La.  Rot.  Clv,  C^de  arts  60,  337. 
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eurator's  property  aa  seonrity  for  a  invper  admin- 
istration of  uie  estate,"*  the  curator  having  a  'life 
mortgage  upon  the  property  of  the  absentee  as  se- 
curity for  any  advances  which  he  may  have  made." 

15]  0,  Termination  of  Guratorsh^.  The  cura- 
totship  is  terminated  when  the  absentee  appoints 
an  attorney  in  fact  for  the  administration  of  his 
estate,*^  or  when,  after  a  certain  time  without 
hearing  of  the  absentee,  his  heirs  cause  themselves 
to  be  put  into  possession  of  his  estate.""  The 
curator  may  also  be  removed  by  the  court  which ' 
appointed  him,  for  cause  shown.^** 

[$  16]  7.  Compensation.  A  curator  is  entitled 
to  the  same  compensation  as  a  tutor/^  which  is  a 
commission  of  ten  per  cent  on  the  annual  reve- 
nues of  the  property  intrusted  to  his  chai^.'^ 

17]  B.  BepresentatiTe  for  Absent  Heir  or 
Distributee — 1.  In  General  In  some  jurisdictions, 
notably  California  and  Washington,  the  statutes 
provide  for  the  appointment  of  an  agent  for  ab- 
sent heirs  or  distributees,  who  have  no  agent  in 
the  state,  to  take  possession  and  charge  of  their 
estate  and  to  act  for  such  absentees  in  the  parti- 
tion and  distribution.'''  To  authorize  the  appoint- 
ment of  such  an  agent  it  must  appear  to  the  court 
that  a  particular  distributee  is  a  nonresident  hav- 
ing no  agent  in  the  state  but  these  facts  appear- 
ing, it  is  not  essential  to  the  validity  of  the  order 


that  it  should  designate  the  agent  as  ai^inted 
for  the  distributee  by  name/'  nor  is  it  eraenUal 
that  the  appointment  ^onld  be  made  before  the 
distributicm  or  in  the  decree  therefor,'*  The  stat- 
utes require  the  agent  to  give  a  bond"  and  to  render 
an  annual  accounting." 

In  Louisiana  the  statutes  provide  for  the  ap- 
pointment of  an  attorney  for  absent  heirs  in  cer- 
tain cases,'^  but  the  appointment  should  not  be 
made  except  under  the  conditions  specified  by  the 
statutes."  To  justify  the  appointment  it  must  ap- 
pear that  there  are  in  fact  absent  heirs,^^  and  that 
they  are  not  already  otherwise  represented;"^  and 
if  it  subsequently  appears  that  these  conditions 
did  not  exist  the  appointment  will  be  revoked,** 
although  until  revoked  it  is  not  necessarily  void." 
The  attorney's  authority  to  act  b^^s  ^m  the 
date  of  his  appointment,"  and  he  does  not  become 
functus  officio  by  the  discharge  of  the  testamentary 
executor;*'  but  his  functions  will  cease  whenever 
the  heirs  present  themselves  or  send  their  powers 
of  attorney  to .  claim  their  respective  portions  of 
the  estate.*'"  The  attorney  cannot  resign  without 
leave  of  court,*^  but  the  court  may  for  sufficient 
cause  discharge  him  or  revoke  his  appointment.^" 
The  statutes-  provide  an  to  the  nature  and  extent 
of  the  attorney's  powers  and  duties.** 

18]   '2.  Compensation.   The  statutes  provide 


ee.    Brownaon  v.  Baker,  11  La.  409  ;  I  278,  104  P  26S,  106  P  lllK,  «4  LRANS] 


Ia.  Rev.  Civ.  Code  art  3314. 

[a]  Proof  of  tadt  mortgw*. — ^The 
provfslonB  of  the  civil  cocle  for  proof 
of  the  mortgage  on  the  curator's  prop- 
erty  by  recording  a  certificate  from 
the  Judge  appointing  the  curator  are 
not  exclusive.  Proof  may  be  made 
by  the  inscription  of  the  curator's 
bond,  reciting  his  appointment  and  the 
aura  for  which  he  ta  answerable.  See 
Sauvinet  v.  Landreaux,  1  La.  Ann. 
219  (which  was  a  case  of  tutorship, 
and  not  curator  ship  of  an  absentee, 
but  the  court  treated  the  principles 
as  applicable  alike  to  either  relation). 

67.  La.  Rev.  Civ.  Code  art  3314. 

68.  La.  Rev.  Civ.  Code  art  62. 

69.  La.  Rev.  Civ.  Code  art  52. 
TO.   La.  Rev.  Civ.  Code  art  llfiS ; 

La.  Rev.  Code  Pr.  art  lOlS. 
71.   La.  Rev.  Civ.  Code  art  50. 
73.    La,  Rev.  Civ,  Code  art  349. 

73.  BeU  V.  Wilson.  169  Cal.  G7.  112 
P  1100 :  Blckford  v.  Stewart,  66  Wash. 
278,  104  P  26S,  106  P  1116,  84  LRANS 
623,  628  and  note;  Cal,  Code  Civ. 
Proc.  I  K81;  Balllnger  Code  Waah. 
I  6871. 

ta]   *Vba  prtnuuT  pupoM  of  the 

aecthm  aa  far  as  appotntrng  an  agent 
ia  concerned  Is  'to  give  him  poBaesBion 
and  charge  of  the  property  dutrlbuted 
to  hold  It  for  whomsoever  at  any  time 
may  be  entitled  to  It  When  originally 
appointed  It  Is  true  that  he  holda  It 
as  agent  for  the  distributee.  .  .  . 
In  taw  he  holds  It  as  agent  for  any 
one  who  subsequent  to  the  order  of 
appointment  may  show  that  he  la  en- 
titled to  it,  whether  It  be  the  distrib- 
utee or  some  third  person  claiming 
under  him."  Bell  v.  Wllaon,  169  Cal. 
67,  63,  112  P  1100. 

[b]  In  Oallfornla  a  statutory  pro- 
vlalon,  different  from  that  referred  to 
In  the  text,  and  authorizing  the  court 
in  It  a  discretion  to  appoint  an  attorney 
to  represent  absent  heirs,  devisees,  or 
legatees  (see  In  re  Lux,  134  Cal.  3,  66 
P  30)  waa  repealed  by  an  act  of  1903 
(see  Code  Civ.  Proc.  [19061  I  1718). 

74.  Bell  v.  Wilson,  169  Cal.  67,  112 
P  1100. 

76.  Bell  V.  Wilson.  169  Cal.  67,  112 
P  llOO. 

76.  Bell  V.  Wilson,  ICS  Cal.  67,  112 
P  1100  (holding  that  the  appointment 
may  properly  be  made  after  the  decree 
of  distribution  upon  a  Bhowiiv  that  It 
la  necessary). 

TT.   Bldcford  T.  Stewart,  65  m«b. 


623,  628  and  note  [quot  B&llinger  Code 
S  »372].  See  also  CaL  Code  Civ.  Proc. 
t  1692. 

[a]  BrMMh  of  bonl.^^  refusal  by 
an  agent  of  a  nonresident  distributee 
to  comply  with  the  decree  settling  hia 
accounts  and  directing  payment  Is  a 
breach  of  his  bond,  rendering  the 
sureties  liable  thereon.  Bell  v.  Wil- 
son. 169  Cal.  67,  112  P  1100. 

78.  Cal.  Code  Civ,  Proc,  |  1694, 

79.  Welp's  Succ,  120  La.  66,  44  S 
931 ;  De  LWdi's  Succ.,  7  Rob.  (La.) 
167 ;  La.  Rev.  Civ.  Code  arts  121(), 
1661. 

[a]    Wlio  may  he  appoliit«<L— The 

statute  jprovldea  that  the  attorney  for 
abaent  heirs  "must,  if  possible,  be  an 
attorney  admitted  to  practice  In  the 
courts  of  this  State."  La.  Rev.  Civ, 
Code  art  1211, 

Lb]  Wmw  appolatniMit^'lf  the 
counsel  of  absent  heirs  dle8«  absents 
himself  or  Is  discharged,  the  Judge  Is 
bound  to  appoint  another  counsel  of 
absent  heirs  In  bis  stead."  La.  Rev. 
Civ.  Code  art  1218, 

SOl   Harris'  Succ..  29  La.  Ann.  743, 

[a]  n  wlU  1w  pvemaMO,  however, 
that  the  appointment  was  rearular^  un- 
less the  contrary  la  shown.  Michel  v. 
Michel,  H  La.  149.  . 

81.  Hams'  Succ..  S9  La.  Ann.  748 ; 
Lacey  v.  Mewbort,  8  La.  Ann.  t39 ; 
State  v.  New  OrlMAS  Probate  Judge, 
18  La.  670 ;  Addison  v.  New  Orleans 
Sav.  Bank,  16  La.  S27;  Robouam  v. 
Robouam,  12  La.  73. 

[a]  Xutyatees  under  a  particular 
title  are  not  heirs,  and  their  existence 
does  not  Justify  tita  appointment  of  an 
attorney  of  absent  heirs.  Lacey  v, 
Newport.  3  La.  Ann.  226. 

[b]  The  abaanoe  or  lielmi  will  not 
be  presuiiLed  In  all  cases  of  an  In- 
testate succession.  Addlaon  v.  New 
Orleans  Sav.  Bank,  16  I*.  527. 

83.  Rabasses'  Succ.  47  La.  Ann. 
1462,  17  S  867.  49  AmSR  438, 

[a7  XTnler  the  treatr  with  Prauoe, 
a  delegate  appointed  by  the  French 
consul  Is  authorised  to  represent 
French  citizens  who  are  helra  of  a 
succession  opened  In  Louisiana,  and 
the  Court  should  recognize  a  delegate 
so  appointed  and  not  appoint  an  attor> 
ney  for  such  helra.  Rabasses*  Succ, 
47  I*.  Ann.  1452,  17  S  867,  49  AmSR 
483. 

88.   Lacey  v.  Newport.  Z  lA  Ann. 


B4.  Welp's  Succ,  120  La.  66,  44  S 
921  (holding  that  while  an  attorney 
for  absent  helra  should  not  be  ap- 
pointed  If  they  are  already  represented, 
an  appointment  made  by  the  court 
without  knowledge  that  they  were  rep- 
resented Is  not  void  but  is  legal  In 
its  origin  and  will  continue  until  It  la 
recalled  and  the  appointee  discharged), 

85.  Mercler  v.  Sterlin,  6  La.  472. 

86.  Dupre  v. -Reggio,  8  La»  663. 

87.  Morgan's  Succ.,  1  Rob.  ( La. ) 
614. 

88.  McMlcken  v.  Flcklln,  1  La,  45. 

89.  t>acey  t.  Newport  8  La.  Ann. 
226 ;  Seghers  v.  Antheman,  1  Mart. 
N.  S.  (LA.)  84;  La.  Rev.  Civ.  Code 
art  1217. 

[a]  An  appeal  wU  11*  from  an 
order  revoking  the  appointment  of  an 
attorney  of  absent  hdrs.  Seghers  v. 
Antheman,  1  Mart  N.  a  (La.)  84 : 
State  V.  Pitot,  IS  liart  (La.)  48B. 

90.  See  La.  Rev.  <^v.  Code  arts 
1211,  1212,  1213,  1661,  1663;  and  cases 
infra  this  note. 

[a]  Powen  and  dntlM^(l)  The 
object  of  the  appointment  Is  to  guard 
the  Interests  of  the  absent  heirs,  and 
It  la  the  duty  of  the  attorney  to  op- 
pose everything  that  may  tend  to  their 
prejudice.  Percy  v.  Provan,  IE  Z.a. 
69.  (S)  The  statute  provides  that 
If  in  the  interval  between  the  opening 
of  the  Bucceralon  and  the  appointment 
of  the  curator  there  are  any  oonserva- 
tory  acts  to  be  performed  or  suits  to 
be  Instituted,  the  attorney  for  the 
absent  heirs  may  perform  or  Institute 
the  same,  and  under  this  statute  no 
specia!  authorization  to  Institute  par> 
ttcular  suits  need  be  obtained.  Bawls 
v.  Fenneasey,  6  Mart  N.  S,  (La.)  11. 
(3)  Until  an  heir  has  been  recognized 
and  admitted,  a  curator  may  be  called 
to  render  an  account  by  the  attorney 
of  abaent  helra.  Stein  v.  Bowman,  9 
La,  281,  (4)  The  attorney  of  absent 
heirs  may  sue  the  curator  of  the  estate 
for  a  balance  due  by  htm.  without 
suing  him  and  the  sureties  on  the 
bond,  but  as  the  attorney  does  not 
give  security,  the  money  should  not 
be  paid  to  him  but  deposited  in  the 
state  treasury.  Denla  v.  (>>rdevie)1a, 
4  Mart.  (La.)  664.  (6)  The  aittomey 
for  abaent  heirs  has  a  rli^t  to  claim 
for  the  benefit  of  the  heirs  the  twenty 
per  cent  interest  as  a  penalty  fn* 
curred  by  the  curator  for  the  Improper 
withdrawal  of  the  funds  of  the  estate 
from  the  bank  where  they  were  de- 
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that  tfae  court  appoiiitiiig  an  agent  &tr  absent  heirs 
or  distributees  may  allow  a  reasonable  sum  out 
of  the  profits  of  the  estate  for  his  services  and  ex- 
penses. The  Louisiana  statutes  provide  for  com- 
pensation to  tho  attorney  of  absent  heirs,^  whieh 
must  be  graduated  according  to  the  services  ren- 
dered," and  should  be  paid  out  of  the  shares  of 
the  heirs  whom  he  represents,**  except  where  his 
services  have  been  aetoally  beneficial  to  the  suc- 
cession, in  whidi  case  a  reasonable  compensation 
may  be  allowed  oat  of  the  general  funds  of  the 
succession.*" 

[i  19]  0.  BepnsentatlTe  in  Actions— 1.  In 
General.  The  practice  of  appointing  a  reprwenta- 
tive  for  an  absentee  against  whom  an  action  has 
been  instituted  is  based  upon  statutory  provi- 
sions,** and  is  not  authorized  in  the  ateence  of 
statute."  In  Louisiana  the  statutes  provide  for 
the  appointment  of  a  curator  ad  hoc  where  a  suit 
is  institnted  against  an  ahaentee  who  has  no  known 
agent  in  the  state,  or,  for  the  administration  o£ 
whose  property  no  curator  has  been  ap^inted;*^ 
and  there  are  statntes  in  other  jmrisdictions  pro- 
viding for  the  appointment  of  an  attorney  for  an 


absent  defendant  in  like  eases,**  the  object  of  the 
appointment  in  all  cases  being  to  protect  the  inter- 
ests of  the  absent  defendant.'^  Different  terms 
have  been  used  to  desighate  such  a  representative,' 
but  they  all  mean  a  person  named  and  appointed 
by  the  court  to  defend  or  represent  the  absratee  in 
•  the  suit  in  which  the- appointment,  is  made.?  ■ 

20]  2.  When  Appointment  Necessary  or 
Proper— a.  In  General.  The  appointment  of  a 
representative  for  an  absentee  should  be  made  with 
caution  and  only  where  authorized  by  the  statute,^ 
and  in  Louisiana  such  an  appointment  is  author- 
ized only  in  a  suit  whieh  may  lawfully  be  insti- 
tuted against  the  absentee,"  and  of  which  the  court 
has  jurisdiction,*  aod  whieh  is  pending  before  the 
judge  who  is  called  upon  to  make  the  appointment.^ 
To  jnsti^  the  appointment,  tho  peraon  to  be  rep- 
resented must  be  in  fact  an  absentee  within  the 
meaning  of  the  statute;*  and  snch  appointment 
should  not  be  made  where  an  absent  person  has  a 
known  resident  agent,'  unless  such  agent  is  without 
authority  .to  represent  him  in  actions  brought 
against  him.^'  In  Louisiana,  in  cases  where  the 
appointment  of  a  curator  ad  hoc  is  proper,  such 


posited.  Thompaon'e  Sueo.,  ■  IS  I<b. 
Ann.  268.  (t)  An  alleged  attorney 
of  absent  heirs  la  bound  to  show  his 
antborlty  and  the  rlghta  of  those 
claiming  as  heirs.  Sibley  v.  Slocum, 
1  Mart.  N.  S.  (La.)  638.  <T)  An  at- 
torney appointed  by  the  court  of  pro- 
bates, under  the  act  of  1817,  to 
represent  absent  heirs,  has  no  author- 
ity to  represent  them  in  any  other 
court.  Harrod  v.  Korrls,  10  Mart. 
(La.)  16. 

SI.  Cat  Code  Civ.  Proc.  |  1692  ; 
BIclcford  V.  Stewart,  Wash.  2Ti, 
104  P  2CS,  106  P  1116,  U  LRANS 
S23,  62S  and  note  [quot  Ballinger  Code 
I  6372]. 

9S.    Rev.  Civ.  code  art  1219. 
S&    Welp's   Succ.,   120   La.   S6,  44 
S  921 ;  Stehi  V.  Bowman,  9  La.  281 ; 
Rev.  Civ.  Code  art  1219. 

[a]  b  detrmlatog  the  oompensa- 
tlon  to  1M  allowed  the  court  should 
not  be  governed  by  the  opinion  of 
other  attorneys,  but  should  exercise 
Its  own  Judgment  and  make  the  al- 
lowance with  reference  to  the  labor, 
skill,  and  care  required,  and  to  the 
value  of  the  estate.  Maker's  Succ., 
12  Rob.  (La.)  418. 

lb]  The  alltnnuioe  wUl  be  rednoed 
on  appeal  if  It  appears  that  it  le  larger 
than  fa  warranted  by  the  services  ren- 
rl>^red.  Welp'a  Succi,  120  La.  S6,  44 
8  921. 

94.  Florance'a  Succ.,  86  La.  Ann. 
t04 :  Harris'  Succ.  29  La.  Ann.  748  ; 
Hisem  V.  Lemel,  19  La.  426  ;  Aubry 
V.  CaJuB,  8  La.  43. 

95.  Florance's  Succ.,  86  Lai  Ann. 
304 ;  Cox's  Succ.,  88  La.  Ann.  1086. 
Bee  also  Harris'  Succ.,  29  La.  Ann. 
748.  But  see  Rolland's  Succ.,  1  La. 
Ann.  S84 ;  Asbrldges'  Sucq.,  1  La.  Ann. 
206. 

9SL  SamoTT  V.  Monteomery,  19  La. 
Ann.  188:  State  v.  Parish  Ct  Judge, 
IS  La.  81. 

97.  State  T.  Parish  Ct  Judge,  IE 
La.  SI. 

88.  HaBBOll  T.  Hansen.  44  La.  Ann. 
S4S,  10  8  941 ;  Field  v.  New  Orleans 
Delta  Newspaper  Co.,  19  La.  Ann.  86 ; 
Hfll  T.  Bartow,  6  Rob.  (La.)  142;  Rev. 
Ctv.  Code  ait  66 :  Rev.  Code  Fr.  arta 
lie  963 

rai   bonatraaHim  of  w«rd  *'mdt." 

— (1)  Under  the  old  code  a  curator  ad 
hoc  could  not  be  appointed  to  rep- 
noent  an  absentee  In  a  suit  Instituted 
aireetly  against  such  absentee  but 
onlv  In  cases  where  a  suit  which  In- 
volved the  Interests  of  the  absentee 
was  pending.  Holllday  v.  McCultoch, 
3  Mart  N.  R  (La.)  176;  Aator  v. 
■Winter.  8  Mart.  (La.)  171.  (2)  The 
new  code,  however,  provldea  for  the 
apprtntmait  of  a  onrator  ad  hoc  "It 


a  suit  be  Inatttnted  against  an  ab- 
sentee" ;  hence  the  decfalons  In  the 
cases  above  cited  are  obsolete.  Ram- 
say V.  xavlngston,  6  Mart  N.  S.  (La.) 
IB. 

99.  Henry  v.  Blackburn.  82  Ark. 
446  (attorney  for  defendant  construc- 
tively Bununoned  and  who  has  not 
appeared);  Klrby  Dig.  Ark.  I  6264; 
Conn  V.  Kember,  47  (5al.  144 ;  Thomas 
V.  Mtthone,  9  Bush  (Ky.)  Ill  (attor- 
ney for  defendant  constructively  sum- 
moned and  who  has  not  appeared)  ; 
Whitney  v.  Sanford,  4  KyL  248 ;  Bul- 
litt Code  Ky.  (1899)  )  69. 

[a]  In  Texas  (1)  the  practice  of 
appointing  a  curator  ad  hoc  or  at- 
torney ad  litem  to  represent  an  absent 
defendant  was  abolished  by  the  general 
repealing  statute  of  1840  (Thouvenln 
V.  Rodrlgues,  34  Tex.  468 ;  Qrassmeyer 
V.  Beeson,  IS  '^ex.  624),  (2)  but  the 
repeal  did  not  afTect  the  validity  of 
a  Judgment  rendered  through  euch 
representation  prior  to  the  abolition 
of  the  proceeding  (Mills  v.  Alexander, 
31  Tex.  164). 

I.  Henry  v.  Blackburn,  82  Ark.  446  ; 
Thomas  v.  Mahone,  9  Bush  <Ky.)  111. 

S.  Blenvenu  v.  Factors',  eta,  Ins. 
Co.,  38  La.  Ann.  209. 

Ca]  irae  of  tarme. — "In  Louisiana, 
and  in  most  of  the  States,  except 
where  some  special  quality  or  function 
Is  to  be  designated,  the  same  person 
is  called.  Indifferently,  attorney,  coun- 
selor, advocate ;  and  the  words  'attor- 
ney ad  hoc.'  'curator  ad  hoc,'  and 
'advocate,'  when  used  with  respect  to 
an  absent  defendant.  Indicate  the  per- 
son named  and  appointed  by  the  Court 
to  defend  him  In  the  suit  In  which  the 
appointment  is  made."  Blenvenu  v. 
Factors',  etc..  Ine.  Co.,  88  La.  Ann. 
209,  212.  The  Louisiana  statutes  "use 
the  expression  curator  ad  hoc,  (except 
Art.  194,  C.  P.,  which  says  special 
curator,)  to  designate  the  representa- 
tive of  the  absent  defendant  .for  the 
reception  of  citation,  under  the  ap- 
pointment of  the  court  before  which 
the  action  la  Instituted."  McDonald  v. 
Vaughan,  18  La.  Ann.  406.  The 
terms  "curator  ad  hoc"  and  "curator 
ad  litem"  are  also  tised  synotmnously. 
Hooke  V.  Hooke.  6  La.  478.  The 
term  "attorney  ad  litem"  has  been 
used  In  Arkansaa  to  deslRnate  the 
attorney  tor  an  absent  defendant.  See 
BuBh  V.  Vlsant,  40  Ark.  124  ;  Henry 
V.  Blackburn,  88  Ark.  44K. 

3.  Blenvenu  V.  Factors',  etc,  Ins. 
Co.,  88  La.  Ann.  209. 

4.  Holbrook  V.  Bronson,  26  La. 
Ann.  61. 

[a]  WUea  appetatowat  immvpw. 
—(1)  A  curator  ad  hoc  cannot  oe  ap- 
pofaited  merely  to  brlnff  an  absentee 


Into  coaH  on  the  simple  demand  of  a 
creditor.  Dupuy  v.  Hunt,  2  La.  Ann. 
662.  (2)  There  Is  no  warrant  for  a 
summary  mode  of  calling  upon  absent 
legatees,  who  have  never  resided  in 
the  state,  to  show  cause  why  execu- 
tion should  not  Issue  against  them 
on  a  Judgment  rendered  against  their  ' 
testator,  and  they  are  not  properly  in 
court  by  a  curator  ad  hoc  appointed 
In  such  a  proceeding.  Reynolds  \, 
Horn,  4  La.  Ann.  187.  (8)  Proceed- 
ings for  interdiction  must  be  brought 
at  defendant's  actual  domicile,  and 
cannot  be  brought  through  a  curator 
ad  hoc  against  an  absentee  residing 
abroad.  In  re  Dumas,  32  La.  Ann. 
679.  (4)  The  absentee  husband  of  a 
married  woman  who  is  sued  In  a  per- 
sonal action  as  a  sole  trader,  hut  who 
disclaims  In  her  answer  any  authority 
to  represent  her  husband  In  the  con- 
troversy, cannot  be  brought  into  court 
by  the  appointment  of  a  curator  ad 
hoc.  Hedrick  v.  Banister,  10  La.  Ann. 
208.  i 

5.  Hedrick  v.  Banister,  10  La.  Ann. 
208 ;  Dupuy  v.  Hunt,  2  La.  Ann.  662. 
See  also  cases  aiipra  note  4. 

6.  Walker  y.  Sanchez  18  I^a.  Ann. 
606. 

7.  Dupuy  V.  Hunt,  2  La.  Ann.  662. 
See  also  Infra  |  27. 

8.  Elmore  v.  Johnson,  121  La.  277. 
46  S  310;  F^rrell  v.  Klumpp.  13  La. 
Ann.  311 ;  Bryan  v.  Lange,  Mann. 
'TJnrep.  Cas.   (La.)  841. 

Who  are  abeenieea  see  supra  I  1. 

[a]  One  who  is  not  an  abaentee 
cannot  be  represented  by  a  curator 
ad  hoc,  and  any  proceedings  pursuant 
to  such  an  appointment  are  void  and 
of  no  effect.  Elmore  v.  Johnson,  121 
La.  277,  46  S  310 ;  Bryan  v.  Lange. 
Mann.  Unrep.  Cas.  (La.)  HI. 

0.  See  Taylor  v.  Graham,  18  La. 
Ann.  666,  89  AmD  699. 

[a]  If  the  aireat  refuses  to  aot 
he  cannot  appoint  a  substitute  to  act 
In  his  place,  and  the  appointment 
of  a  curator  ad  hoc  is  proper.  Cestia 
V.  Ferrandon,  18  La.  Ann.  780. 

[b]  Bffeot  of  appotatmaat  where 
tlwEe  la  aa  afaat^The  fact  that  a 
curator  ad  hoc  was  appointed  where 
defoidant  bad  a  resident  agent  will 
not  render  the  proceedings  void  If 
plaintiff  had  no  knowledge  that  such 
agent  was  authorised  to  represent  de- 
fendant In  suite.  If  the  agent  has 
such  authority  he  should.  In  case  an 
appointment  ib  made,  cause  himself 
to  be  substituted  for  the  curator  ad 
hoc  during  the  pendency  of  the  action. 
Taylor  v.  Oraham,  18  La.  Ann.  666, 
89  AmD  699. 

10,  Penn  v.  Bvans.  SS  Ijl  Ann. 
BT6;  Taylor  t.  Graham,  18  l4L  Ann. 
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appointment  is  essential  to  the  rendition  of  a  valid 
judgment  against  the  absentee;  "  but  in  Kentucky 
it  has  been  held  that,  -while  a  failure  to  appoint  an 
attorney  for  an  absent  dexendaut  is  reversible 
error,  it  will  not  render  the  judgment  roid.^'  If 
the  person  first  appointed  declines  to  serve,  an- 
other appointment  should  hs  made."  While  the . 
statutes  do  not  expressly  provide  for  the  appoint- 
ment of  a  curator  ad  hoc  for  a  plaintiff/^  it  haB 
been  held  that  such  au  appoiutment  may  be  made 
for  an  absentee  who  has  been  joined  as  a  party 
plaintiff." 

21]   b.  In  What  Actions  or  Proceedings.  The 

statutory  provisious  do  not  limit  the  right  of  ap- 
pointment of  a  curator  ad  hoc  for  an  absentee  to 
any  particular  class  of  actions/"  and  such  appoint- 
ment may  be  made  in  a  petjtory  action,  a^  in  any 
other.*'  A  curator  ad  hoc  is  properly  appointed  in 
a  garnishment  proceeding  to  represent  an  absent 
garnishee;"  in  proceedings  to  revive  a  judgment 
■where  the  judgment  debtor  is  absent;"  in  pro- 
ceedings to  subject  mortgaged  propei;ty  to  the 
payment  of  the  debt  secured  thereby;**  in  a  divorce 
proceeding  ;^^  in  an  action  for  an  accounting  against 
the  administrator  of  an  estate  within  the  state 
who  has  removed  from  the  state,^  or  for  an  ac- 
counting against  the  absent  tutor  of  a  minor  ;^  in 
an  action  to  annul  a  judgment,^*  to  rescind  a  sale,'° 
to  set  aside  a  sale  of  property  by  an  insolvent,^ 
to  enforce  a  right  of  pledge  on  certain  stock,^'  to 

45  La-  Ann.  279, 


establish  titl^  to  land,^  for  partition,'*  to  quiet 
title,^  to  confirm  a  tax  title,'*  to  recover  the  value 
of  improvement,'^  and  generally  in  all  that  class 
of  actions  which  are  not  purely  personal,  but  are 
in  the  nature  of  proceedings  m  rem,''  and  in 
which  a  defendant  may  be  brought  in  by  a  curator 
ad  hoc  without  the  necessity  of  attachment.'* 
Curators  ad  hoc  may  also  properly  be  appointed 
to  represent  absentees  who  are  infants,^  or  insane 
persons,^  or  to  represent  an  absconding  debtor 
where  property  in  which  he  has  an  interest  has  been 
seized." 

22]    c.  Property  oi  Prior  Residence  in  State. 

The  Louisiana  code  provisions  were  for  a  time  the 
subject  of  conflicting  decisions,^^  it  being  held  in 
a  few  early  cases  that  a  curator  ad  hoc  could  be 
appointed  and  a  personal  judgment  rendered 
through  him  against  a  nonresident  defendant  who 
had  no  personal  notice  and  was  possessed  of  no 
property  in  the  state,  the  inutility  of  the  proceed- 
ing because  of  the  impossibility  of  enforcing  the 
judgment  being  regarded  as  immaterial.'"  But  it 
was  finally  settled  that  the  prov.isions  in  question 
presuppose  something  on  whicli  the  jurisdiction  of 
the  court  to  render  a  personal  judgment  can  prop- 
erly rest,*"  and  this  has  been  said  to  be  either  the 
possession  of  property  in  the  state  by  the  absentee 
or  the  pendency  of  a  suit  in  the  state  to  which  the 
absentee  is  a  necessary  party  but  in  regard  ^he 
latter  statement  it  has  been  expressly  held  that  it 


€66,  89  AmD  S99:  Seymour  v.  Cooley, 
9  La.  72. 

[a]    The  ttMi  that  a  person  has 

an  affent  In  the  state  will  not  prevent 
the  appointment  of  a  curator  ad  hoc 
If  such  agent  has  only  a  limited  au- 
thority for  the  performance  of  certain 
acts,  and  has  no  authority  to  represent 
the  party  In  suits  brought  afralnst  him. 
Fenn  v.  Evans,  28  La.  Ann.  576. 

11.    Oates  v.  Qalther.  46  !«.  Ann. 
286,  IE  S  60;  Adier  v.  Wolff,  36  La. 
Ann.   169 ;  HerlU  V.  Marks.  36 
Ann.  740. 

[a]  Where  an  absentee  Is  sued 
thronifh  Ms  resiaent  affent,  who  dies 
pending  the  suit,  a  curator  for  the  ■ 
absentee  must  be  appointed.  Orelg  v. 
MuBBah,  11  ^a.  SSY. 

[bl  »emaad  of  oause^Where  on 
appeal  It  does  not  appear  that  an 
absent  defendant  was  represented  by 
a  curator  ad  hoc  or  otherwise,  the 
case  will  be  remanded  for  the  appoint- 
ment of  a  curator  ad  hoc  and  a  new 
trial.  AdIer  v.  Wolff,  36  La.  Ann, 
169;  Tucker  v.  Agricultural  Bank,  2 
Xa.  Ann.  446. 

18.  Thomas  v.  Mahone,  9  Bunh 
(Ky.)  111.  125  (where  the  court  said 
that  "although  the  failure  to  appoint 
the  attorney  or  to  take  the  bond  re- 
quired by  sec.  440  are  reversible  errors, 
the  jurudlrtlon  being  complete,  the 
Judsment  will  not  be  void"). 

13.  Tucker  v.  Agricultural  Bank,  2 
La.  Ann.>446. 

[a]  It  will  he  prsnuned,  where  a 
second  curator  ad  hoc  has  been  ap- 
pointed, that  the  first  appointment  was 
vacated  by  death  or  otherwise.  Beau- 
mont V.  Covington,  6  Rob.  (La.)  189. 

14.  Bussy  V.  Nelson,  30  La.  Ann.  25, 
27  (where  the  court  said:  "The  Codes 
nowhere  provide  for  the  appointment 
of  a  curator  ad  hoc  to  a  plalntift.  ^A 
plalntlft  comes  into  court  of  his  own 
volition"). 

IB.  Fetrle  v.  WofCord,  i  La.  Ann. 
862. 

le.  Beaumont  v.  Covington,  6  Bob. 
(La.)  ,189. 

[a]  The  reason  given  In  a  number 
of  cases  for  holding  the  appointment 
of  a  curator  ad  hoc  to  be  proper  is 
that  if  such  appointment  could  not  be 
made  plaintiff  would  be  remediless, 
although  possessed  of  a  well-grounded 
«auBe  of  action.  Butler  v.  Waahlngtcm, 


12  S  866,  19  LRA 
814  and  note;  Robblns  v.  Martlh.  43 
I^.  Ann.  488,  9  S  108 ;  Mason  v,  Bene- 
dict, 43  La.  Ann.  397,  8  S  930. 

17.  Beaumont  v.  Covington,  6  Rob. 
(La.)  189. 

18.  Cox  V.  Bradley,  16  La.  Ann. 
529. 

18.    La.  Rev.  Civ.  Code  art  3547. 

20.  Thayer  v.  Tudor,  2  La.  Ann. 
1010 ;  Hfilaudon  v.  Beazley,  2  La.  Ann. 
916. 

ai.  Butler  V.  Washington,  45  La. 
Ann.  279,  12  S  366.  19  LRA  814  and 
note ;  Lachaud  v.  His  Wife.  10  La,  Ann., 
156.  But  see  ^Prlndle  v.  Williams,  9 
La.  Ann.  84. 

aa.  McGehee  v.  McQehee,  41  La, 
Ann.  657,  6  S  263. 

83.    Moore  v.  Nlcholls,  5  La.  488. 
34.    Ferguson  v.  Thomas,  6  La.  Ann, 


218. 

36. 
S  668 

86. 

37. 
209. 

38. 


AdIer  v.  Adler,  126  La.  472.  52 
;  Derepas  v.  Shallua,  15  La.  371. 
Brown  V.  Ferguson,  4  La.  257. 
D.Wight  V.  Bellocq,  18  La.  Ann. 


Beaumont  v.  Covington,  9  Bob. 
(La)  189. 

as.  Tell  V.  Senac,  122  La.  1040,  48 
S  448  :  Han&ell  v.  Hanscll,  44  La.  Ann. 
548,  10  S  941 ;  Morris  v.  Bienvenu,  30 
La.  Ann.  878. 

[a]  In  partition  the  curator  ad  hoc 
has  the  authority  of  a  general  curator 
and  represents  the  absentee  if  alive, 
and  his  Interest  in  the  property  If 
dead.  Tell  v.  Senac,  122  La.  1040.  48 
8  448. 

30.  Bartels  v.  Souchon,  48  La.  Ann. 
788,  19  S  941. 

31.  Clayton  v.  Quaker  Realty  Co.. 
128  La.  108.  64  S  486  (under  Act 
1898  No.  101). 

33.    Seymour  T.  (^Miley,  9  La.  72. 

33.  Bobbins  v.  Martin,  48  La.  Ann. 
488,  9  S  108 ;  Young  v.  Upshur,  42  La. 
Ann.  362,  7  8  557,  21  AmSR  881  and 
note ;  Wunstel  v.  Landry,  39  La.  Ann. 
312,  1  S  893  ;  McKensIe  v.  Bacon,  88 
La.  Ann.  764  ;  Pasley  V.  McConnell, 
38  La.  Ann.  470. 

34.  See  Infra  !  24. 

38.  Crawford  v.  Blnlon,  46  La,  Ann. 
1261,  15  S  698;  Zubefbler  v.  Prud- 
homme.  S4  La.  Ann.  1048. 

ra]  In  an  action  for  a  personal 
debt,  begun  by  attachment  against  a 
nutresldent  minor,  the  minor  Is  prop- 


erly represented  by  a  curator  ad  hoc 
without  the  appointment  of  a  tutor. 
Pool  V.  Brooks,  10  La.  14. 

[b]  In  a  rait  for  partition  of  land 
In  which  absent  Infants  are  interested, 
a  curator  ad  hoc  may  be  appointed. 
Buddecke  v.  Buddecke,  31  La.  Ann. 
572  :  Hooke  v.  Hooke,  6  La.  472. 

[c]  In  prooeedlng's  for  a  sal*,  in 
order  to  effect  partition  of  property  In 
which  absent  Infants  are  Interesteo.  a 
curator  ad  hoc  may  be  appointed. 
Crawford  v.  Blnlon,  48  La.  Ann.  1261, 
15  S  693. 

[d]  When  a  mortgage  was  to  be 
enxoroed,  the  mortgagor  being  dead, 
and  the  exception  was  made  that  the 
heirs,  some  of  whom  were  minors,  had 
not  accepted  the  succession  and  the 
widow  had  not  renounced.  It  wan  held 
that  a  curator  ad  hoc  was  rightfully 
appointed.  Randolph  v.  Chapman,  21 
La.  Ann,  486. 

36.  Hansen  v.  Hansell,  44  La.  Ann. 
548,  10  3  941   fdult  for  partition). 

37.  Adler  v.  Wolff,  36  La.  Ann.  169. 

38.  Champon  v.  Champon,  40  Iia. 
Ann.  28,  3  S  397.  per  Todd,  J,  See  also 
cases  infra  notes  39-44. 

39.  State  V.  Judge  New  Orleans 
Parish  Ct.,  15  La.  81 ;  George  v.  Fitz- 
gerald, 12  La.  604;  McMlcken  v.  Smith, 
12  La.  156. 

40.  Champon  v,  Champon,  40  La, 
Ann.  28,  3  S  397  ;  Prindle  v.  WiUlama 
9  La.  Ann.  34. 

ra]  A  noaresiaent  snrstjr  on  an 
appeal  bond  cannot  be  brought  Into 
court  by  the  appointment  of  a  curator 
ad  hoc  merely,  without  personal  service 
on  defendant  or  on  an  attorney  In  fact 
representing  hlni,  in  a  proceeding  to 
enforce  the  condition  of  his  bond.  Dia- 
mond V.  Petit.  8  La.  Ann.  87. 

41.  Champon  v.  Champon,  40  La. 
Ann.  28,  8  8  897;  Fell  v.  Darden,  17 
La.  Ann.  236. 

[a]  male  in  Bapor  v.  Bunt^In 
the  leading  case  of  Thipuy  v.  Hunt.  2 
La.  Ann.  668,  664,  the  court  said: 
"If  the  absentee  leaves  his  property 
without  an  administrator  or  agent.  If 
it  be  attached  at  the  suit  of  a  creditor, 
or  if  an  absentee  becomes  a  necessttry 
party  to  a  suit  between  other  persons 
lawfully  in  court,  in  the  furtherance 
of  Justice  the  law  authorises  a  curator  ' 
to  be  appointed  to  represent  him. 
There  ts  th«i  something  on  which  the 
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is  only  in  a  very  limited  elass  of  oasM  that  the 
mere  fact  that  an  absentee  is  a  necessary  party  to 
a  suit  is  sufficient,^  and  in  most  cases  it  is  there- 
fore essential  that  he  should  have  property  within 
the  jorisdiction  of  the  court;**  but  it  is  not  essen- 
tial that  he  should  ever  have  been  a  resident  of  the 
Slate." 

23]  d.  Necessity  of  Attachment— (1)  Per- 
sonal Actiona.  The  doctrine  of  a  number  of  early 
decisions  was  that  if  an  absentee  had  property 
within  the  state  subject  to  seizure,  the  code  provi- 
sions, authorized  suit  against  him  through  a  curator 
ad  hoc  and  the  reliditi(m  of  a  money  judgment 
against  him  without  personal  eitation  and  without 
attachment  of  any  ]nx>perty.^  It  was  freqnentl^ 
heldf  however,  even  in  comparatively  eaxlj  cases, 
that  the  appointment  of  a  curator  ad  hoc  without 


personal  service  or  attachment  of  any  property 
within  the  state  belonging  to  defendant  was  not 
sufficient  to  bring  an  absentee  into  court  in  a  per- 
sonal action;'^  and  the  modem  rule,  established 
since  the  decision  in  l^e  ease  of  Pennoyer  v.  Ne£E 
by  the  United  States  supreme  court,*^  is  that,  ex- 
cept in  actions  affecting  personal  status,*^  or  in 
those  partaking  of  the  nature  of  proceedings  in 
rem,  like  salts  to  partition  real  estate,  foreclose 
mortgages,  or  enforce  privil^es  or  liens,  substi- 
tuted service,  as  against  a  nonresident,  can  be  ef- 
fected, as  due  process  of  law,  under  the  fourteenth 
amendment  of  the  constitution  of  the  United  States, 
only  where,  in  connection  therewith,  property  in 
the  state  is  brought  under  the  control  of  the  court, 
and  is  subject  to  its  disposition,  .by  process  adapted 
to  that  purpose.^   Henee,  a  jnd^nent  and  sale  in 


Jurisdiction  of  the  coort  la  based,  and 
the  Judgment  rendered  would  be  within 
the  recognized  and  ordinary  preroga^ 
ttves  of  the  judicial  power/'  Thla 
statement  of  the  rule  has  been  quoted 
vlth  approval  In  Butler  v.  Washington, 
45  La.  Ann.  279,  12  5  350,  1ft  LRA 
81<:  Field  t.  New  Orleans  Delta  News- 
paper Co.,  19  La.  Ann.  36 :  and  Younr 
V.  TJpshur,  42  La.  Ann.  362,  3«6,  7  § 
SST,  21  AmdR  381.  In  which  last  case 
the  court  commented  on  it  as  follows : 
The  principles  stated  In  that  case  were 
mbstantlalljr  followed  In  many  snbse- 
quent  opinions,  and  notably  In  StephenB 
V.  Graves,  9  Lbl  Ann.  239  ;  Prindle  v. 
Wtlllama,  9  Ann.  34 :  Ackley  v. 
L^ona,  C  La.  Ann.  C48:  Ferguson  v. 
ThcHnas.  S  La.  Ann.  218:  Jelks  v. 
Smith.  6  La.  Ann.  674;  Peterson  v. 
McRae.  3  La.  Ann.  101.  But  In  Field 
V.  New  Orleans  Pelta  Newspaper  Co., 
19  La..  Ann.  3S,  a  departure  was  taken, 
the  principles  announced  In  the  quoted 
cafes  being:  recognized,  but  misapplied 
to  a  strictly  personal  action.  In  the 
more  recent  cases  of  Morris  v.  Blen- 
venu,  30  La.  Ann.  878  :  O'Hara  v. 
Booth.  29  La,  Ann.  817 :  and  Fly  v. 
Noble,  37  La.  Ann,  667,  those  earlier 
cases  were  followed,  and  they  are  in 
keeping  with  Pennoyer  v.  Ned,.  96  U. 
B.  714.  24  L.  ed.  665,  to  which  our 
jurisprudence  has  been  conformed. 
Duruty  V.  Musacchla,  42  La.  Ann.  357, 
7  S  SS5 :  McOehee  v.  McOehee,  41  La. 
Ann.  657,  6  S  253 ;  McKenzle  v.  Bacon, 
S8  La.  Ann.  764  :  Laughlin  v.  Louis- 
tana,  etc..  Tee  Co.,  85  La.  Ann.  1184." 

[b]  Jlidlotal  svmmaxy  of  mm. — 
"The  lurlspnidence  of  this  court  thus 
formulated  brings  us  to  the  conclusion 
that  It  consecrates  two  propositions,  of 
law  which  are  applicable  to  this  case 
and  must  control  our  decision  of  it, 
vix. :  first,  that  the  appointment  of  a 
curator  ad  hoc  is  admissible  In  case  an 
absentee  Is  a  necessary  party  to  a 
pending  suit  and  when  such  an  ap- 
pointment Is  a  sine  qua  nan  to  the 
fortberance  of  justice ;  second,  when 
the  action  is  jurlsdlctlonally  .well 
RTounded  otherwise  and  the  appoint- 
ment of  a  curator  ad  hoc  Is  necessary 
In  order  that  such  jurisdiction  may  be 
exercised,  else  the  complainant  would 
be  remediless."  Butler  V.  Washington, 
4S  La.  Ann.  279.  281,  IS  S  866,  19 
LRA  814  and  note. 

[c]  aoOoB  affainst  Joist  oUIffora. 
~It  has  been  held  that  in  an  action 
00  a  Joint  promissory  note,  one  of  the 
signers  of  wbJeh  is  an  absentee,  the 
aEwntee  may  be  properly  brought  In, 
as  a  neoessarv  party,  by  the  appoint- 
nmit  of  a  curator  od  hoc,  although  he 
has  no  property  In  the  Jurisdiction; 
that  he  aabjeeted  hiraatif  to  this  even- 
tually by  slsniBflr  In  the  first  place 
the  note  wfalcfa  fonns  the  subject  of 
tbe  smt;  and  that  a  person^  Judg- 
ment against  htan  Is  not  a  nullity,  re- 
nrdlesB  of  the  question  how  far  It 
can  have  any  extraterritorial  effect. 
Hyde  V.  Marcy,  38  La.  Ann.  888 ;  Jelks 
V.  Smith,  6  La.  Ann.  674.  But  see 
Aekley  v.  I<yoDa  •  Ia.  Ann.  648 
(when  It  waa  hM  that  In  a  rait  «t 


a  Joint  contract,  absentee  obligors  may 
be  -brought  In  by  a  curator  ad  hoc  in 
order  to  comply  wit^i  the  requirement 
that  all  cofibllgora  b«  made  parties, 
but  there  must  be  Judgment  m  non- 
suit against  them,  as  no  i>ersonal 
Judgmoit  can  be.  rendered  against  them 
where  they  cannot  be  brou^t  by  per- 
son or  property  before  the  court). 

rd]  Ooll  In  vomut^.— "It  Is  now 
well  settled  that  no  personal  Judgment, 
In  the  absence  of  a  citation  or  its 
equivalent  can  be  rendered,  so  as  to 
be  obligatory  against  an  absentee.  The 
courts  cannot  be  called  upon  to  do 
the  vain  thins  of  rendering  a  judg- 
ment which  cannot  be  enforced  either 
at  home  or  abroad.  The  only  good 
purpose  which  can  be  attained  by  such 
call  In  warranty,  seems  to  be  the 
giving  of  notice,  as  far  as  practicable, 
to  the  warrantor,  of  the  pendency  of 
the  action.  .  .  .  But  this  does  not 
justify  the  rendition  of  a  final  Judg- 
ment/' Pagett  v.  Curtis,  IB  La,  Ann, 
451,  452.  To  same  effect  Smith  v. 
McWaters.  7  La.  Ann.  14S. 

[e]  Wo  Jnrisdlotton  by  urrMmeut 
to  arbitrate. — Where  plaintiff,  a  resi- 
dent of  Louisiana,  sued  a  resident  of 
Kentucky,  to  rescind  the  sale  of  slaves 
sold  to  blm  by  the  agent  of  defendant, 
on  account  of  redhibitory  defects,  and 
defendant  signed  an  agreement  to  arbi- 
trate the  matters  In  dispute,  but  the 
arbitrators  did  not  act.  It  was  held 
that  the  case  was  not  a  proper  one 
for  the  appointment  of  a  curator  ad 
hoc  to  represent  defendant.  Stephens 
v.  Graves,  9  I^a.  Ann.  289. 

4a.  West  V.  Lehmer,  115  La.  213, 
88  S  969  [diat  Dupuy  v.  Hunt,  2  La. 
Ann.  5621. 

43.  Prindle  V.  Williams,  9  La.  Ann. 
84.   See  also  cases  supra  note  41, 

44.  State  v.  Judge  New  Orleans 
Parish  Ct,,  16  La.  81 ;  HlU  v.  Bowman, 
14  La.  446;  Oeorge  V.  PItsgerald,  12 
La.  604. 

46.  O'Hara  V.  Booth,  89  La.  Ann. 
817  ;  Penn  v.  Evans.  28  La.  Ann.  576  ; 
Field  V.  New  Orleans  Delta  Newspaper 
Co.,  ID  La.  Ann.  36;  Dwlght  v.  Beltocq, 
18  lA.  Ann.  809 ;  Dupuy  v.  Hun^  2  La, 
Ann.  562. 

[a]  Special  moxtgtm. — The  own- 
ership by  an  absentee  of  property  In 
the  state,  specially  mortgaged  to  se- 
cure the  payment  of  the  notes  on 
which  suit  was  brought,  has  been 
held  to  give  jurlsdictton  to  the  court 
to  proceed  on  the  appointment  of  a 
curator  ad  hoc  without  attachment. 
Thayer  v.  Tador,  2  La.  Ann.  1010; 
Mlllaudon  V.  Beazley,  2  La.  Ann.  916. 

[b]  In  a  rait  to  onnnl  a  ooawy- 
asM  9t  land  to  an  absent  defendant 
as  fraudulent,  where  there  was  ap- 
parently no  property  of  defendant 
In  the  Jurisdiction  other  than  that  In 
suit,  the  appointment  of  a  curator  ad 
hoc  was  held  to  be  sufllctent  without 
any  attachment.  Copley  v.  Berry,  12 
Rob.  (La.)  79. 

46.  Woolrldge  V.  Monteuae,  27  La. 
Ann.  79;  Augusta  Ino.,  etc.,  Co.  v. 
Uortini,  t  XjO.  Ann.  4X7;  Fetonon  t. 


McRae;  8  La.  Ann.  101;  Broughton 
v.  King,  2  La.  Ann.  669. 


an' 


[a]  Aotoal   selsnre  is  esaeutial, 

d  a  mere  notice  intended  to  amount 
to  a  constructive  seizure  is  Ineffect- 
ual. ■  Woodworth  v.  Lemmerman,  9 
La.  Ann.  624. 

[b]  Tzit  Of  prOTinional  sainre^- 
In  Derepas  v.  Snallus,  16  La.  371,  it 
was  held  that  a  writ  of  provisional 
selaure  alone  waa  not  sufficient  to 
bring  an  absent  defendant  Into  court, 
but  that  such  a  writ  together  with 
the  appointment  of  a  curator  ad  boo 
and  proper  citation  of  him  was  BUffl- 
clent. 

47.  Pennoyer  V.  Neff,  96  U.  8.  714, 

24  L.  ed.  56^ 

48.  Butler  V.  Washington,  46  La. 
Ann.  279,  12  S  866,  19  LRA  814  and 
note.  See  also  Bracey  v.  Calderwood, 
36  La.  Ann.  796;  Laughltn  t.  Louisi- 
ana, etc..  Ice  Co.,  86  La.  Ann.  1184. 

[a]  A  mlt  for  divoro*  la  one'af- 
fectlng  "the  personal  status"  of  the 
parties,  and  therefore  within  the  ap- 
plication of  this  exception  to  the  gen- 
eral rule.  Butler  v.  Washington,  45 
La.  Ann.  £79,  12  S  356,  19  LRA  814 
and  note. 

49.  West  V.  Lehmer,  115  La,  218, 
38  8  969;  Levy  v.  Collins,  116  La.  204; 
38  S  966;  Hobson  v.  Peake,  44  La.  Ann. 
383,  10  S  762:  McOehee  v.  McOehee, 
41  La.  Ann.  657,  6  S  253;  McKenzle  v. 
Bacon.  38  La.  Ann,  764;  Bracey  v, 
Ca.lderwood,  36  La.  Ann.  796;  Laugh- 
lin  v.  Louisiana,  etc..  Ice  Co.,  36  La. 
Ann.  1184. 

[a]  A  forolffn  corporation  which 
has  permanently  removed  from  the 
state  Is  within  the  application  of 
this  rule.  Oouner  v.  Missouri  Valley 
Bridge,  etc.,  Co.,  123  La.  964.  49  3 
657. 

ib]  "Tbe  aneotiott  beiaff  fedmol 
In  U»  aatnre,  former  jurisprudence  of 
this  Court  must  yield  to  the  author- 
ity of  the  highest  court  in  the  coun- 
try." Bracey  v.  Calderwood,  86  La. 
Ann.  796,  798. 

[c]  The  squire  mmrt  be  node  In 
tlie  rait  Itself,  A  seizure  made  in 
another  suit  will  not  answer.  Levy 
V.  Collins,  116  La.  204,  38  S  966. 

[d]  Aetoal  knowledge  of  tbe  aii- 
pomtmont  of  the  curator  will  not 
render  the  proceedings  valid  where 
the  action  Is  personal  and  there  Is 
no  seizure  of  property  and  no  ap- 
pearance by  the  absentee;  and  evi- 
dence of  such  knowledge  is  Inadmis- 
sible. Hobsbn  V.  Feake,  44  La.  Ann. 
383,  ID  8  762. 

[e]  Debt  MooMd  by  priTllega<— 
The  fact  that  a  debt  is  secured  by 
a  privilege  upon  property  situated 
within  the  Jurisdiction  of  the  court 
does  not  affect  the  an>llcatlon  of  the 
rule,  as  the  suit  upon  aoch  a  debt  Is 
a  suit  In  personam  and  must  be  based 
upon  an  actual  seizure  of  property. 
Levy  V.  Collins,  115  La.  204,  38  8 
966. 

[fl  A  onlt  for  iBterdlotion  is  es- 
sentially a  proceeding  In  personam. 
In  re  Dumao.  82  La.  Ann.  679. 

iKl    Mr  a  mmiMmfimUim  <tf  viav- 
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a  personal  action  against  an  absent  defendant  vEo 
is  not  bconght  in  otherwise  than  by  substitnted' 
service  through  a  curator  ad  hoc,  unaccompanied 
by  any  seizure  (Of  property,  are  absolute  nullities;" 
and  where  the  case  is  one^n  which  no  process  will- 
lie  to  bring  defeu^int's  property  nnder  the  control 
of  the  court,  no  rdief  can  be  afforded  through  a 
curator  ad  hoe.'^ 

[$24]  (2)  Proceedings  in  Nature  of  Proceed- 
ing in  Sem.  The  invalidity  of  substituted  service 
through  a  curator  ad  hoc,  as  a  means  lof  bringing 
an  absentee  into  court  when  not  attended  by  direct 
process  against  his  property  in  the  state,  is  re- 
stricted to  merely  personal  actions,  and  does  not 
extend  to  proceedings  in  rem  or  partaking  of  the 
character  of  proceedings  in  rem,°^  and  the  applica- 
tion of  this  rule  is  not  restricted  to  what  are  pro- 
ceedings in  rem  in  a  strict  and  technical  sense, 
but  extends  to  those  actions  which  relate  to  or 
affect  property  within  tUe  state,  as  distinguished 
from  such  as  are  strictly  in  personam."^  T)ius  it 
has  been  held  that  an  absent  defendant  may  be 
brought  in  by  the  appointment  of  a  curator  ad  hoe 
to  represent  hint,  without  attachment  of  any  prop- 
erty, where  the  object  of  the  suit  waS'  to  obtain 
partition  of  property  within  the  state  to  quiet 
title  to  land;"  to  fix  the  status  of  real  property 
within  the  state;"*  to  determine  the  validity  of  an 
apparent  lien  thereon;'''  to  remove  an  apparent 
encumbrance  on  immovable  property;"*  to  cancel  a 
eonlract  for  the  sale  of  luid;"*  to  have  specific 
performance  of  an  agreement  to  exchange  Iand;*° 
to  dissolve  a  sale  of  immovable  property  within  the 
state,  coupled  with  a  demand  for  possession 
to  declare  the  simulation  of  a  truisfer  of  immov- 
able property  made  by  the  ancestor  to  two  heirs, 
to  bring  the  immovable  into  the  sneeeasion  of  the 
ancestor,  and  to  obtain  a  decree  of  partition  thereof 


mxtj  of  an  absentee,  the  court  ac- 
quires jurisdiction  over  him.  Mc- 
Donald V.  V-aughan,  13  La.  Ann.  406 

tdtst  Dupuy  V.  Hunt,  2  Xa.  Ann. 
621. 

sa  Hobson  V.  Peake,  44  La.  Ann. 
S83,  10  B  7«2. 

51.  Lauehltn  Louisiana,  etc, 
Ico  Co.,  35  L,a.  Ann.  1184. 

[a]  Whan  attoobmaitt  Um,,— Where 
It  Is  ahown  that  defendant  la  an  ab- 
sentee, and  It  does  not  appear  that 
there  Is  any  one  In  the  state  legally 
authorized  to  represent  him,  an  at- 
tachment against  his  property  will 
b«  sustained.  Budd  v.  Stlnson,  20 
La.  Ann.  573. 

BB.  Bartels  v.  Souchon,  4S  La. 
Ann.  783,  19  B  941;  Robblna  v.  Martin, 
43  La.  Ann.  488,  9  8  108;  Young  v. 
Upshur,  42  La.  Ann.  362.  7  8  557,  21 
AmSR  381  and  note;  Wunstel  v.  Lan- 
dry, 3^  La.  Ann.  312,  1  S  898. 

93.  Young  V.  Upshur,  42  La.  Ann. 
362,  7  S  6&7,  21  AmSR  381  and  note; 
Wunstel  T.  Landry,  39  La.  Ann.  812, 
1  S  893. 

64.  Tell  T.  Senac,  122  La.  1040, 
48  S  448;  Hansell  v.  Hansell,  44  La. 
Ann.  648,  10  8,941;  Morris  v.  Bien- 
venu    30  La.  Ann.  873.' 

BB.  Bartels  v.  Souchon,  4S  La. 
Ann.  783,  19  8  94L 

B6.  Bobbins  v.  Martin,  48  La.  Ann. 
488,  9  S  108;  Duruty  v.  Husacchla, 
42  La.  Ann.  357,  7  8  555. 

S7,  Duruty  v.  Musacchla,  42  La. 
Ann.  S67,  7  S  566  Mist  Flowers  v. 
Foreman,  23  How.  <U.  S.)  132.  16  L. 
•d.  406]. 

68.  Fasley  McConnell^  88  La. 
Ann.  470. 

89.  Robblna  v.  Martin,  48  La.  Ann. 
488.  »  8  108. 

88^  Mason  v.  Benedlet,  48  La.  Ann. 
887,  8  S  980. 


61.    McKenzie  v. 

Ann.  764. 

63.  Wunstel  v. 
Ann.  312,  1  8  893. 

68.  Bertron  v.  Stuart,  43  La.  Ann. 
1171.  10  8  295:  Youne  v.  Upshur,  42 
La.  Ann.  362,  7  8  657,  21  AmSR  381 
and  note;  Lalane  v.  Payne,  42  La. 
Ann.  152,  7  S  481;  Patrick's  Snoa,  30 
La.  Ann.  1071. 

[al  In  an  aotfon  to  aniinl  a  JvAg' 
rnant  obtained  In  Louisiana  by  for- 
eign creditors.  It  was  held  that 
attachment  of  the  Judgment  was  not 
necessary  In  order  to  bring  the  cred- 
itors before  the  court  through '  a 
curator  ad  hoc,  the  court  saying  that 
"If  the  absentees  thought  proper  to 
apply  to  our  laws  for  relief  against 
one  of  our  citizens,  it  in  nothing  but 
right  that  the  same  reltef  -should  be 
granted  against  them,"  and  that  at- 
tachment of  the  Judgment  "would 
have  been  a  dangerous  course  to  he 
pursued,  as  it  might  perhaps  h6  con- 
strued as  an  acknowledgment  of  the 
correctness  and  validity  of  the  judg- 
ment. State  V.  Judge  New  Orleans 
Parish  Ct.,  15  La.  81.  85. 

64.  Young  V.  .Upshur,  42  La.  Ann. 
362.  7  S  557,  21  AmSR  3S1  and  note. 

65.  Randolph  V.  Chapman,  21  Ia. 
Ann.  486. 

ee.    Rev.  Clv.  Code  art  56. 

[a]  "Th«  court  wltUa  whos« 
rlsdlotlon  th«  pToperty  of 
absnites  ia  sttnaMd,  alone  has  the 
power  to  appoint  a  curator  ad  hoc  to 
represent  him,  and  the  Judgment  ren- 
dered contradictorily  with  the  cura- 
tor may  be  executed  on  that 
property."  Bartlett  v.  Wheeler,  31 
La.  Ann.  640.  648. 

[b]  In  MM  of  rtbtltntloa  of 
iMm^Whare  a  nonresident  defend- 
ant in  a  suit  beffun  by  attachment 
dial  iwndlnf  the  milt,  the  court  In 


among  all  the  heirs;"  to  revive  a  judgment  the 
situs  of  which  was  within  the  state and  to  estab- 
lish title  to  an  undivided  interest  in  joint  owner- 
ship with  the  absent  defendant  in  a  judgment  the 
domicile  of  which  was  within  the  state.**  So  also 
in  a  proceeding  to  foreclose  a  special  mortgage 
after  the  death  of  the  mortgagor,  nonresident  heirs 
may  be  represented  by  a  curator  ad  hoc  without 
the  opening  of  the  succession  and  the  apptnntment 
of  an  administrator.''' 

[$  25]  3.  Who  May  Appoint.  In  Louisiana  the 
statute  provides;  that  the  judge  before  whom  the 
suit  is  pending  shall  appoint  ^the  curator  ad  hoc.*" 
If  the  judge  is  disquali^ed  to  try  the  case,  he  is 
also  disqualified  to  appoint  a  curator  ad  hoe 
therein ,  but  by  statute,  where  the  judge  is  absent 
or  disqualified,  the  clerk  'Of  the  court  may  make 
the  appointment.*^  In  other  jurisdictions  the  stat- 
utes provide  that  the  attorney  for  an  absent  de- 
fendant  may  be  appointed  by  the  clerk  when  the 
warning  order  ia  made,  or  by  the  court.*" 

[$26]  4.  Who  May  Be  Appointed.  It  seems  to 
"be  the  usual  practice  to  appoint  as  curator  ad  boo 
an  attorney  of  the  court;'*  but  the  statute  does  not 
expressly  so  require,^^  and  a  person  other  than  an 
attorney  may  be  appointed/^  and  he  in  turn  may 
employ  counsel.^'  An  attorney  at  law  who  repre- 
sents an  heir  in  the  settlement  of  a  succession  may 
legally  be  appointed  curator  ad  hoe  to  represent 
another  heir  whp  is  absent  from  the  state,^^  and 
one  curator  ad  hoe  may  represent  several  absent 
heirs  in  proceedings  for  the  sale  of  land '  to 
effect  partition,  although  the  intorests  of  the  h^irs 
may  conflict  bo  as  to  require  the  appointment  of 
several  representatives  for  them  ,in  the  distribu- 
tion of  the  proceeds  of  the  sale." 

S71  0.  Tim*  of  Appoinlaitait.  A  curator  ad 
hoc  should  not  be  appointed  until  after  suit  is  insti- 

^oon,  88  'Ia.  which  the  suit  Is  pending,  and  not  the 
probate  court,  has  authority  to  ap- 
Landry,  88  La.  point  a  curator  ad  hoc  to  represent 
the  heirs  as  substituted  parties  de- 
f endan  t.  Bossy  Nelson.  8  0  La. 
Ann.  26  [dlst  HoManus  T.  West,  18 
La.  411. 

67.  Fellows  V.  Reld,  6  La.  Ann. 
724. 

[al  Bat  where  the  Jndfe  la  not 
aotnally  recused  for  cause,  the  fnct 
that  he  had  been  of  counsel  in  the 
case  does  not  make  the  appointment 
of  a  curator  ad  hoc  by  him  void.  It 
Is  merely  Irregular.  Fly  v.  Noble, 
37  La.  Ann.  667. 

68.  Gates  V.  Oaither,  48  La.  Ann. 
286,   15   S   60;   Acts   (1888)   No.  48 

9S  4.  e. 

[a]     Veoessi^   of  allldaTlt, — The 

Loutslann  statute  of  1882,  authoriz- 
ing the  clerk  of  the  district  court, 
in  case  the  judge  is  absent  or  dis- 
qualified, to  appoint  a  curator  ad 
hoc,  requires  that  an  affidavit  of  such 
absence  or  disqualification  shall  be 
annexed  to  the  petition  or  applica- 
tion, and  an  appointment  made  with- 
out such  afndavlt  Is  invalid.  Gates 
V.  Gaither.  4«  La.  Ann.  286.  16  8  60. 

69.  Kirby  Dig.  Ark.  S  ^264;  Bul- 
litt Code  Ky.  5  59. 

70.  Bee  Beaumont  v.s  Covington,  6 
Rob.  (La.)  189;  Cooley  v.  Seymour. 
9  La.  274. 

71.  See  La.  Rev.  Civ.  Code  art  66. 
73.     Pontalba  v.   Pontalba,   2  La. 

466.  See  also  Thayer  Tudor,  2  La. 
Ann,  1010  (where  a  layman  was  ap- 
pointed and  accepted  and  his  resig- 
nation was  refused,  althonfifa  the 
validity  of  his  appointment  as  a  lay- 
man was  not  discussed). 

73.  Cooley  v.  Beauvals,  9  La.  86. 

74.  Ply  V.  Noble,  37  I*.  Ann.  60;. 
78.    Crawford  v.  Blnlon,  48  La. 

Ann.  1891.  16  S  888. 
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tnted}"  bnt  a  suit  is  instituted  by  the  mere  filii^ 
of  the  petition  and  taking  oat  process,''  and  it 
is  not  necessary  that  service  of  citation  be  r  had 
prior  to  the  appointment.'' 

H  28J  6.  Proceedings  for  Appointment— a.  In 
General.  In  proceedings  for  the  appointment  of  a 
representative  for  an  absent  defendant,  the  re- 
qairements  of  the  statutes  most  be  strictly  com- 
plied with."  The  Lonisiana  statute  provides  that 
if  the  person  intended  to  be  sued  be  absent  and  not 
represented  in  the  state  plaintiff  must  demand  that 
a  eurator  ad  hoe  be  appointed  by  the  court  to  de- 
fend the  snit.^  The  person  asking  for  the  appoint- 
ment must  show  absence  or  other  sufficient  cause,^^ 
bat  need  not  mi^e  oath  of  the  fact  of  such  absence 
or  produce  authentic  proof  thereof}"^  and  if 
^fendant  is  in  fact  an  absentee,  ttie  appointment 
of  a  eurator  ad  hoc  to  represent  him  cannot  be 
invalidated  beeause  made  by  the  judge  on  insnffi- 
eient  proof  or  even  without  proof  of  his  absence." 
That  defendant  hasy  no  known  agent  in  the 
state  need  not  be  proved  by  plaintiff}**  nor  is  it 
neeessazy  that  he  woald  presume  that  the  general 
agent  of  the  absentee  has  power  to  represent  the 
absentee  in  the  suit.*'' 

1%  29]  b.  AppUcation  or  FetitioiL  The  applica- 
tion or  petition  for  appointment  should  generally 
all^  the  existence  in  the  state  of  pi^operty  be- 
longing to  the  absentee  and  subject  to  the  juris- 
diction of  the  court;*  but  where  the  property  has 
already  been  subjebted  to  the  jurisdiction  of  the 
court  proper  proceedings  the  averment  of  ab- 
senee  and  nonresidence  is  snfficient.*'  The  petition 
should  also  allege  the  faet  of  the  al»enee  of  the 
person  to  be  represented,"  and  any  other  fact 
necessary  to  justify  the  appointment  of  a  repre- 

9  La.  72; 


78.    Seymour  v.  Coole' 
Ia.  Rev.  Civ.  Code  art  66. 

[a3  Aa  ftHpolnttiMiit  pcndute  lit* 
will  raise  the  presumption  that  a  va- 
cancy existed  by  death  or  otherwise. 
Beaumont  t.  Covlnffton,  6  Rob.  (IjO.) 
18». 

77.  Ramsay  v.  Livingston,  6  Mart. 
N.  S.  (La.)  15.  !  . 

7a.  Gillla  V.  Cuny,  21  La.  Ann. 
462. 

•79.  Cobn  V.  Kember,  47  Cal.  144; 
Jordan  v.  Oiblln.  12  Cal.  100;  Gates 
V.  Gaither,  46  La.  Ann.  286,  15  S  SO. 

[a]  **»• '  xeaulremsnt  of  the  law 
directing  the  anointment  of  curator 
ad  hoc  to  abBentees  Is  Jurisdictional, 
and  tbe  manner  of  Its  observance  Is 
a  rule  of  property,"  Gates  v.  Gaith- 
er, 18  La.  Ann.  280,  298,  15  S  50. 

Jb]  WlMT*  tlie  waxiunir  order  Is 
II  because  it  directs  an  appearance 
at  a  term  of  the  court  beginning  less 
than  sixty  days  from  the  entry  of 
such  order,  a  subsequent  appearance 
of  absent  defendants  by  an  attorne 
appointed  by  the  court  Is  also  vole 


of  absent  defendants  by  an  attorney 

S pointed  by  the  court  Is  also  void. 
;rd  V.  Cist,  20  SW  1035.  14  KyL 
644. 

80.  Bartlett  t.  Wheeler,  31  La. 
Ann.  540:    Rev.  Code  Pr.  art  116. 

[a]  Tht  asBwnd  Is  to  be  In  plaln- 
tUFs  psttUoB,  in  the  form  of  a  prayer 
to  the  court  to  which  the  petition  la 
addressed.   Code  Fr.  art  964. 

tbjMOal— Icm  to  pxay  fox  aj^^olat- 


-An  omission  In  a  petition  In 
a  partlUon  proceeding  to  pray  for  the 
appointment  of  a  curator  ad  hoc  for 
ateent  heirs  is  cured  by  an  order  ap- 
polntlnr  such  a  curator.  Crawford  v. 
Bluion,  46  La.  Aim.  1261,  IE  B  693. 

n.  Elmore  t.  Johnson,  121  La. 
277.  4<  S  810;  Farrell  v.  KLumpp,  IS 
Ia.  Ann.  311. 

(a)  oath  of  th«  ers^tor  In 

attachment  Is  prima  facie  proof  of 
the  absence  of  the  debtor,  although 
If  the  debtor  was  not  In  tsMt  an 
absentee,  but  a  resident  of  the  state. 


a  judgment  against  him  through  a 
curator  ad  hoc  would  be  null,  not  for 
insulflclenay  of  evidence,  but  for 
want  of  citation  of  the  resident. 
Walker  v.  BarrellL  S2  La.  Ann.  467. 
Frost  V.  HeLeod,  18  La.  Ann. 


sentative  for  him.**  It  is  immatwial  whether  the 
name  of  the  person  to  be  appointed  is  or  is  not 
suggested  in  the  application."**  Where  the  applica- 
tion is  to  the  clerk  of  the  district  court,  tbe  oath 
of  tbe  party  or  his  attorney  that  the  judge  is 
absent  or  recused  must  be  annexed  to  the  petition 
or  application.'^ 

[$30]    c  Ai&davit.  .  The  affidavit  must  show 
facts  justifying  thd  makii^  of  tbe  appointment,*' 
hut  may  be  made  by  the  agent  of  tbe  party  seeking  . 
the  appointment."^  ^ 

[4  31]  d.  Order.  An  order  appointing  a  eurator 
ad  hoc,  made  by  a  judge  who  is  at  the  time  dis- 
qualified to  act  in  the  case,  is  invalid;^*  but  the 
fact  that  the  order  of  appointment  designates  the 
appointee  as  "attorney  ad  hoc"  for  the  absentee, 
instead  of  "curator  ad  hoc,"  does  not  necessarily  ■ 
invalidate  it."*  The  fact  that  the  order  is  invalid 
does  not  require  a  dismissal  of  the  suit,  as  a  new 
and  valid  appointment  may  be  made.** 

3^    e.  uatiu   A  earator  ad  hoe  need  not  be 

SWOTO.*'^ 

[$33]  f.  Notiflcation  and  Acceptance  of  Ap- 
pointment. A  curator  ad  hoc  moat  be  notified  of 
his  appointment  as  such,'*  but  service  of  citation 
and  petition  amounts  to  a  notification  of  iQ>point-  • 
mAitJ''  It  must  also  appear  that  the  appointment 
has  been  aco^ted,^  and  if  the  appointee  detdines 
the  appointment  .  the,  court  should  make  &  new 
one.' 

[i  34]  7.  Powers,  Bntles,  and  IdaUlitlea— a.  In 
QeueraL  The  powers  of  a  eurator  ad  hoc  must  be 
strictly  limited  to  those  conferred  by  law,'  and  are 
confined  to  the  performance  of  earn  acts  as  tend 
to  the  defense  ot  the  rights  and  interests  of  the 
absentee,*  and  until  service  of  process  upon  the 

appointed  appears  In  that  capacity 


80. 

83. 
817. 

84. 

85. 


O'Hara  v.  Booth,  29  La.  Ann. 


Moore  v.  Nlcholls,  6  La.  488. 
Taylor  v.  Graham,  18  Ija.  Ami. 
6S6.  89  AmD  699. 

86.  Rogay  v.  Jullliard,  25  La.  Ann. 
305  [dist  Field  v.  New  Orleans  Delta 
Newspaper  Co.,  19  La.  Ann.  36] 
(holding  that  a  simple  averment  of 
absence  and  nonresioence  without  al- 
leging the  existence  of  property 
wfthlQ  the  state  Is  Insufllctent). 

87.  Hall  V.  Laurence,  21  tA.  Ann. 
692. 

88.  E]Imore  v.  Johnson,  121  La. 
277,  46  S  310. 

88.    Jordan  v.  Glblln,  12  Cal.  100. 

SO.  Ply  V.  Noble,  37  La.  Ann.  667 
(holding  It  to  be  suITlcIent  that  the 
court  actually  made  an  appointment). 

91.  Gates  v.  Gaither,  46  La.  Ann. 
286,  15  S>  50;  La.  Acts  (1882)  No.  43 
S9  4.  6. 

[a]     The   statute   Is  msnAatory, 

and  the  appointment  of  a  curator  ad 
hoc  without  the  required  affidavit  is 
a  nullity.  Gates  v.  Gaither,  46  La. 
Ann.  286,  IB  8  50. 

ea.    Jordan  v.  Oiblln,  12  Cal.  100. 

93.    Seymour  v.  Cooley,  9  La.  72. 

9*.  Fellows  T.  Reld.  6  la..  Ann. 
724. 

88.  Blenvenu  Factors',  etc.,  Ins. 
Co.,  33  La.  Ann.  209  (holding  that  no 
real  distinction  exists  between  the 
terms  "curator  ad  hoc,"  **attomey  ad 
hoc,"  and  "advocate,"  and  that  an 
order  designating  a  certain  person  as 
•"attorney  ad  hoc"  for  an  absentee  is 
sufficient  as  the  appointment  of  a 
curator  ad  hoc,  where  the  prayer  of 
the  petition  is  for  the  appointment 
of  a  "curator  ad  hoc^'  and  the  person 


and  is  treated  throughout  the  pro- 
■In 


ceedlngs  as  so  appearing). 

98.     Cavaroc   v.    Foumet,  28 


La. 


Ann.  587  (holding  that  the  fact  that 

ippolntini_ 
is  Invalid  because  the  person  signing 


an  order  appointing  a  curator  ad  boo 


It  as  Judge  Is  not  the  Judge  Is  not 
cause  for  dismissing  the  suit,  as  a 
new  order  may  be  granted  by  the 


proper  Judge). 
97.    woolverton  v.  Stevenson. 


6S 


La.  Ann.  1147,  27  S  674:  Hansell  v. 
Hansen,  44  La.  Ann.  548,  10  S  941; 
Thayer  v.  Tudor,  2  La.  Ann.  1010. 

98.  Bee  HIU  v.  Barlow,  6  Rob. 
(La.)  142. 

99.  HIU  T.  Barlow,  6  Rob.  (La.)" 
142. 

1.  Tucker  v.  Agricultural  Bank,  2 
La.  Ann.  446.  / 

3.  Tucker  v.  Agricultural  Bank,  2 
La.  Ann.  446. 

3.  Carpenter  v.  Beatty,  12  Rob. 
(La.)  640;  Hill  v.  Barlow,  6  Rob. 
(La.)  142. 

4.  Carpenter  v.  Beatty,  12  Rob. 
(La.)  640;  Hill  v.  Barlow,  6  Rob. 
(La.)  142. 

[a]  Oouttaot  hj  curator  ad  hoo. — 
In  an  action  to  rescind  a  contract  for 
a  sale  of  land  on  the  ground  of  non- 
payment of  purchase  price,  the  cur- 
ator ad  hoc  of  the  vendee  entered 
into  an  agreement  with  the  attorney 
of  the  vendor,  by  which  agreement 
the  vendor  waived  all  claim  for  rents 
and  revenues  which  had  or  might  have 
accrued  during  the  occupancy  of  the 
vendee,  and  the  vendor  waived  all 
right  to  any  claim  for  the  repayment 
ef  any  part  of  the  purchase  price  al- 
ready paid.  It  was  held  that  the 
curator  had  no  authority  to  enter 
Into  such  a  contract.  George  v.  Knox, 
23  La.  Ann.  354. 

1b]  iBjvnotton  lir  euator  ad  lioa. 
n  Cobb  T.  Rloharjdson,  30  La.  Ajin. 
1228,  1231,  the  court  said:  "We  have 
grave  doubts  as  to  the  authority 
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curator  ad  hoo  he  has  ho  authority  to  act  as  such.* 
He  oannot,  by  any  informality  in  his  pleadings, 
invest  the  court  with  jurisdiction  which  the  subject 
matter  of  the  suit  does  not  give  ;*  nor  can  he  waive 
any  of  the  legal  rights  of  his  absentee/  or  any  of 
the  l^al  proceedings  required  for  the  protection 
of  such  rii^hts.*  A  curator  ad  hoc  duly  appointed 
has  the  same  authority  as  a  general  curator,  and 
represents  the  absentee's  interests,  although  the 
absentee  may  be  dead.'  The  Kentucky  statutes  pro- 
vide in  detail  the  duties  of  an  attorney  appointed 
for  an  absent  defendant."  If  the  attorney  appointed 
for  an  absentee  is  subsequently  employed  by  the 
absentee  it  is  his  duty  to  so  state  to  the  eourt.^ 

351  b.  Particalar  Powers  and  Dntias.  A  cura- 
tor ad  hoe  has  no  power  to  waive  service  of  cita- 
'tion;*^  to  dispense  with  the  production  of*  legal 
evidence  or  with  any  of  the  forms  reqtured  by  law 
in  the  taking  thereof;*"  to  surrender  any  lawful 
means  of  defense  to  the  injury  of  the  absentee;*' 
to  acknowledge  a  debt  claimed  against  the  ab- 
sentee,^^  or  consent  to  a  ju^ment  against  him;" 
or  to  submit  a  case  to  the  decision  of  the  court  in 
vacation;*^  but  he  has  powjer  to  acknowledge  in 
writing  service  of  citation  on  him,  and  by  such 
action  bind  the  absentee;**  to  enter  a  demurrer;" 
to  employ  counsel  if  he  is  not  himself  an  attor- 
'ney  f  and  to  sign  an  appeal  bond  for  the  absentee.** 
The  Kentucky  statute  provides  that  if  the  attor- 
ney cannot  inform  defendant  of  the  action,  or  if 
be  finds  that  defendant  is  under  certain  disabilities. 


of  e  curator  ad  hoc,  as  auoh,  to  take 
out  an  Injunction  for  and  in  the  name 
of  an  absentee.  He  is  not  under  bond 
for  his  faithful  administration  of  the 
particular  affair  with  which  he  Is 
charged;  and  to  hold  the  absentee  or 
his  property  bound  for  damages  re- 
sulting from  the  illegal  acts  of  one 
who,  in  reality,  has  no  mission  or 
authority  derived  from  him  whom  he 
represents,  and  who  is  not  under 
bond  to  indemnify  hie  principal, 
would  be,  we  think,  going  further 
than  our  courts  have  ever  gone." 

s.  Carpenter  -  v.  Beatty,  IS  Rob. 
(La.)   540;  Hill  V.  Barlow,  6  Rob. 

Bueh  v.  Vlsant,  40  Ark.  124; 
"Walker  v.  Sanchez.  13  La.  Ann.  505. 

7.  Bush  V.  Vleant,  40  Ark.  124; 
Blenvenu  v.  Factors',  etc.,  Ins.  Co., 
83  La.  Ann.  209;  Carpenter  v.  Beatty, 
12  Rob.  (La.)  640:  Hyde  v.  Craddick, 
10  Rob.  (La.)  wr;  Hill  v.  Barlow,  9 
Bob.  (La.)  142;  Collins  v.  Pease.  17 
La.  116.  ^       M  ^ 

[a]  Waiver  of  x«tim  of  pnrobaM 
money  on  TMolsslon,^ — In  an  action 
to  rescind  a  sale,  a  curator  ad  hoc 
representing  the  purchaser  has  no 
power  to  agree  with  the  vendor's 
attorney  that  the  purchaser  shall 
take  the  rents  and  revenues  of  the 

Firoperty  during  the  time  that  he  had 
t  In  possession  as  an  equivalent  for 
the  part  of  the  purchaae"prlce  which 
he  had  paid.  George  v.  Knox,  23  La. 
Ann.  SS4. 

8.  Carpenter  V.  Beatty,  12  Rob. 
(La.)  640;  Hill  v.  Barlow,  *  Rob. 
TLa.)  142.    See  also  infra  I  35. 

[a]  Waiver  of  proper  partleSi^ — 
Where  a  curator  ad  noc  appointed  by 
the  court  to  represent  an  absent  de- 
fendant in  a  revocatory  action  omits 
to  except  in  the  lower  court  to  the  ac- 
tion on  the  ground  of  want  of  proper 
parties,  the  failure  to  make  such  par- 
ties will  be  noticed  in  the  appeuate 
court  as  if  it  had  been  specially 
pleaded  below.  Hyde  v.  ChaddlOt,  10 
Rob.  (La.)  S87. 

t.  Tell  v.  Senao,  122  La.  1040,  48 
8  448. 

M.  Whitney  v.  Sanford,  4  RyL 
I4S  [ouot  Bullitt  Code  (1899)  |  69 
rabd  6). 


he  "shall  make  an  afBrmative  defense  if  he  can."** 
An  attorney  appointed  to  represent  an  absent  de- 
fendant has  no  authority  to  eonoent  to  a  judgment 
against  such  defendant.'* 

[f  36]  c.  Bight  and  Duty  to  Appeal  The  curator 
ad  hoc  has  a  right  to  take  an  appeal  from  a  judg- 
ment adverse  to  his  client,*^  and  it  has  been  held 
that  it  is  his  duty  to  appeal  if  in  his  judgment  his 
client  can  be  benefited  thereby.'*  On  the  other 
haild  it  has  been,  held  that  he  ib  nbt  bound  to  ap- 
peal," but  that  he  has  no  right  to  abandon  an 
appeal  taken  him.*' 

37]  8.  Presimivtlon  In  Fftvor  of  Onratoi's 
Acta.  It  will  be  presumed,  in  the  absence  of  evi- 
dence to  the  contrary,  that  the  curator  ad  hoc  did 
his  duty  and  complied  with  the  law  'a  requirements," 
and  that  be  corresponded  with  the  absentee  where 
it  was  possible  for  him  to  do  so.** 

[$38]  9.  LiabiUty  for  Neglect  of  Dnty.  A  cura- 
tor ad  hoe  is' responsible  to  his  absentee  for  n^leet 
of  duty.** 

[$  39]    10.  Termination   of   Onratorship.  The 

duties  of  a  curator  ad  hoc  do  not  terminate  until 
the  case  is  finally  disposed  of,'*  including  an  appeal 
where  it  is  proper  that  one  should  be  taken" 
except  where  the  curator  ad  hoc  dies,*"  or  is  dis- 
charged by  tBe  court  for  sufficient  cause."  Having 
accepted  the  appointment  the  curator  ad  hoc  cannot 
resign  the  trust  so  as  to  defeat  the  action.* 

[$  40]  11.  Oompoisatlon.  In  Louisiana  it  was 
formerly  held  tbat  the  liability  for  compensation 


[a]  '•ni*  BOW  Oodo  to  some  ex- 
tent enlarged  the  duties  of  such  at- 
torney." Whitney  v.  Sanford,  4  KyL 
243,  244. 

11.  Christie  v.  Garrlty,  22  SW  IBS, 
14  KyL  910. 

la.  Ticknor  v.  Calhoun,  28  La. 
Ann.  258;  Hill  v.  Barlow,  6  Rob.  (La.) 
142. 

[al    An  aOknowlodfment  of  serv- 

loe  Is  not  a  waiver  but  is  an  ad- 
mission of  actual  service.  Ply  v. 
Noble,  37  La.  Ann.  667. 

13.  Carpenter  v.  Beatty,  12  Rob. 
(La.)  640;  EMmondson  v.  Mississippi, 
eta,  R.  Co.,  13  La.  282. 

[a]  Wut  Of  skill  or  inezonmble 
nogllironoo  on  the  part  of  the  de- 
fensor, by  consenting  to  the  intro- 
duction of  improper  testimony  in 
favor  of  the  adverse  party,  will  au- 
thorise the  court  to  remand  the  cause 
to  be  tried  de  novo  when  in  Its 
opinion  justice  requires  such  a 
measure.  Collins  v.  Pease,  17  La.  116. 

[b]  BvUoso*  of  abMnteo's  slffna- 
titxe. — Where  an  absentee,  represent- 
ed by  a  curator  ad  hoc,  who  has  not 
been  able  to  communicate  with  his 
client,  is  sued  on  an  instrument  al- 
leged to  be  signed  by  him,  plaintiff 
must  prove  the  absentee's  siniature 
as  strtetly  as  thoogh  it 'had  been 
denied.  Tloknor  t.  Calhoun,  29  La. 
Ann.  277. 

1*.  Carpenter  v.  Beatty,  12  Rob. 
^La.)  640;  Hill  Barlow,  «  Rob. 
(La.)  1«. 

,,1B.  Carpenter  v.  Beatty,  12  Bob. 
(La.)  640. 

18.  Carpenter  v.  Beatty,  12  Rob. 
(La.)  540. 

IT.    Clacor  v.  Lane,  6  La.  Ann.  499. 

18.  Bartlett  v.  Wheeler,  81  La. 
Ann.  640;  Mlllaudon  v.  Beazley,  S 
La.  Ann.  916. 

19.  Henry  v.  Blackburn,  82  Ark. 
445. 

30.    Cooley  v.  Beauvais,  9  La.  85. 
ai.    Bach  V.  Ballard,  13  La.  Ann. 
487. 

aa.  Whitney  V.  Sanford,  4  KyL 
243,  245  (holding  that  the  term  "af- 
flrmatlve  defense"  means  such  a 
defense  as  would  extinguish  by  opera- 
tion of  law  plalntilTa  demand,  such 
aa  p«vin«nt,  ^ud,  or  limitationa. 


and  that  the  statute  does  not  author- 
ize the  attorney  to  plead  a  set-oIT). 

83.  Anderson  v.  Sutton,  2  Duv. 
(Ky.)  480. 

34.  Langley  v.  Burrowe,  15  La. 
Ann.  892;  Krreutler  v.  U.  S.  Bank,  12 
Rob.  (La.)  466. 

36.  Bach  v.  Ballard,  18  La.  Ann. 
487. 

36.  Fly  v.  Noble,  87  La.  Ann.  667; 
Walker  v.  Barrelll,  32  La.  Ann.  467. 

37.  Blenvenu  v.  Factors',  etc,  Ins. 
Co.,  33  La.  Ann.  209  (holding  that 
where  a  suspensive  appeal  taken  by 
the  curator  ad  hoc  was  dismissed  for 
failure  to  file  the  transcript  In  time, 
the  absentee  had  nevertheless  the 
right  to  appeal  devolutlvety  in  per- 
son). 

38.  Mason  v.  Benedict,  43  La.  Ann. 
397,  8  S  930;  Beaumont  ,v.  Covington. 
6  Rob.  (La.)  189;  Cooley  v.  Sejrmour, 
9  La.  274. 

39.  Duruty  v.  Musacchla.  42  La. 
Ann.  357,  7  S  666;  Story  v.  Jones,  14 
La.  Ann.  78. 

[a]  yrbMm  mkm  snzatov  ad  boo 
answers  aa  eomMl  for  tlia  absentee 
It  will  be  presumed  that  he  corre- 
sponded with  the  absentee  and  was 
authorized  by  him  so  to  appear. 
Moore  v.  NicholleL  5  La.  468. 

80.  Cooley  V.  Seymour,  9  La.  274. 
'But  see  Cobb  v.  Richardson,  30  La. 
Ann.  1228  (where,  upon  the  dissolu- 
tion of  an  Injunction  Issued  at  the 
Instance  of  the  curator  ad  hoc,  dam- 
ages were  not  allowed  to  be  as- 
sessed against  either  the  absentee  or 
the  curator  ad  hoc.  It  appearing  that 
the  latter,  acting  without  the  scope 
of  his  authority,  had  done  ao  con% 
sclentlously). 

31.  Bach  V.  Ballard,  18  La.  Ann. 
487. 

38.  Bach  V.  Ballard,  13  La.  Ann.  487. 
Sight  and  daty  to  appeal  see  supra 

33l  Grelg  v.  Muggah,  11  La.  857 
(where  It  was  held  that  no  subse- 

auent  proceedings  could  be  had  In 
le  case  until  after  the  appointment 
of  another  curator  aA  hoo). 

34.  Thayer  v.  Tudor,  3  La.  Ann. 
1010. 

SS.  Thayer  v.  Tudw,  2  Ann, 
1010. 
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to  a  enrator  ad  hoe  for  his  services  rested  entirely 
opon  the  absentee  whom  he  was  appointed  to  de- 
fend," and  that  sneh  compensation  could  not  in 
any  ease  be  taxed  as  costs  against  plaintiff,"  or 
allowed  even  against  the  absentee  in  an  ex  parte 
proceeding."  But  by  the  act  of  1857  a  fee  of  ten 
dollars  is  allowed  to  curators  ad  hoc  in  all  cases, 
to  be  taxed  as  costs,*"  and  this  upon  application 
and  proof  may  be  increased  by  the  court  according 
to  the  value  of  the  services  rendered."  This  extra 
compensation  may  foe  proved  upon  the  trial  and 
taxed  as  costs,"  and  payment  thereof  is  not  sus- 
pended by  an  appeal  by  plaintiff;^*  but,  except  as 
to  the  fee  of  ten  dollars  allowed  by  statute,"  the 
court  cannot  by  an  ex  parte  order,  and  without 
notice,  require  the  payment  of  a  specific  sum  to  a 
em-ator  ad  hoe  as  compensation  for  his  services.** 
In  other  jurisdictions  the  statutes  provide  that  the 
attorney  appointed  for  an  absent  defendant  shall 
be  entitled  to  a  reasonable  compensation  for  his 
services  to  be  paid  by  plaintiff  and  to  be  taxed  in 
the  coatB.'** 

[i  41}   D.  Representative  in  Ezecntory  Process. 

The  Louisiana  statute  provides  that  in  executory 
proeessj  if  the  debtor  who  has  granted  the  privilege 


or  mortgage  is  abaebt  and  not  represented  in  the 
state,  the  judge,  at  the  request  of  plaintiff,  shall 
appoint  him  an  ajtom^,  to  whom  notice  of  the 
demand  shall  he  given  in  the  manner  above  directed, 
and  eontrarily  with  whom  the  seizure  and  sale  shall 
be  prosecuted;**  bat  to  justify  the  appointment, 
defendant  in  the  executory  process  must  be  in  fact 
an  absentee.^^  ' 

The  debtor's  absence  need  not  be  proved  b^  the 
oath  of  plaintiff  or  by  other  authentic  evidence 
to  authorize  the  appointment  of  an  attorney  to  rep- 
resent him,  an  averment  in  the  petition  that  de- 
fendant is  a  nonresident  being  sufficient.*^  But  it 
has  been  held  that  plaintiff  should  stand  ready  to 
prove  defendant's  absence  or  other  sufficient  cause 
for  the  appointment.**  ( 

An  attorney  at  law  must  be  appointed,*^  but  the 
designation  of  the  appointee  as  curator  ad  hoe 
instead  of  attorney  will  riot  vitiate  the  proceedings 
if  he  is  actually  a  member  of  the  bar.'^ 

Notice  of  the  demand,  it  would  seem,  iftay  he 
addressed  either  to  the  absentee^  or  to  the  attor- 
ney appointed." 

An  appeal  may  be  taken  by  the  person  appointed 
in  such  proceedings.^ 


th.  aotions 


[$42]  A.  How  Prosecuted.  The  statutes  con- 
template that  where  an  absent  person  has  a  known 
resident  agent  or  attorney  in  fict,  actions  in  which 


he  is  interested  shall  be  prosecuted  through  the 
latter,"*  except  where  such  agent  has  no  authority 
to  represent  and  to  bind  the  absentee  in  such  ae- 


38.  Whitney  v.  O'Bearne,  11  La. 
266;  Pontalba  v.  Pontalba,  2  I.a.  466. 

[al  Plslatur  oonld  noH  b*  t«- 
qiuiwd  to  nAvaao*  the  curator's 
compenaatlon,  with  a  right  of  subro- 
gation to  his  claim  tber«Ior  against 
the  absentee.  Whitney  O'BeanM, 
11  La.  266. 

[b]  max*  a  onzator  aA  Iloo  uc- 
Miarlly  taajfloj^A.  u  attoxney  to 
conserve  the  absentee's  interests  it 
was  beld  that  the  absentee,  and  not 
tbe  curator,  was  liable  for  the  at- 
torney's fee.  Cooley  v.  Beauvals,  9 
La.  85. 

ST.  Hewet  v.  Wilson,  7'  La.  71; 
PonUlba      Pontalba,  I  'lA,  466. 

[al  VWUr  a  formw  ooaMttnttonal 
inmafn  prohibiting  courts  from 
maklniT  any  allowance  by  way  of  fee 
or  compensation,  in  any  suitxor  pro- 
ceedinr,  "exo^t  for  the  payment  of 
inch  fees  to  ministerial  omcera  as 
may  be  established  by  law:"  it  was 
beta  that  a  judgment  allowlngr  a  fee 
to  a  curator  ad  hoc  for  an  absentee 
was  a  nullity.  Galbralth  t.  Bnyder, 
2  La.  Ann.  492. 

[b]  prooMdintfs;  speoial 

stBtnte. — Where  an  attorney  was  ap- 
minted  to  represent  an  absentee  In 

firoceedings  forVthe  construction  of  a 
evee  it  was  held  that  under  the  spe- 
cial statute  providing  for  such  pro- 
teedlngs  his  fee  was  properly  taxed 
18  costs  against  the  unsuccessful 
plaintiff.  Hirlart  v.  Morgan,  6  1m.  48. 

38.  Whitney  t.  O'Bearne,  11  La. 
!S6:  Cooley  t.  Beauvals,  9  La.  85. 

,  [al  Onrator  ad  boo  csffiilaxly 
itlamtL — Where  an  attorney  appoint- 
ed k  curator  ad  hoc  Is  afterward 
retained  by  defendant  as  his  regular 
counsel  an  ex  parte  order  allowing  a 
eertaln  fee  to  him  as  curator,  not 
tssented  to  by  him,  is  not  binding  on 
bim  In  an  action  against  his  client 
for  compensstion  for  his  services  as 
retained  oounsd.  Gilbert  v.  Neal,  2 
La.  Ann.  904. 

39.  Watt  V.  WllllaipB,  lOT  La.  S06, 
it  8  85;  Bowie  v.  I>avls,  3S  La.  Ann. 
345:  Taylor  v.  Simpson,  12  La.  Ann. 
5K7;  Acts  (1857)  No.  108;  Bev.  Laws 
mity  art  108. 

[al  A  ouator  a«  boc  appointed 
to  nvcssant  ssraral  absentees  is 
entitled  to  the  statutory  fee  of  ten  dol- 
lars for  •a<di  of  the  absentees  repre- 


sented by  him.  Bracey  v.  Catderwood, 
36  La.  Ann.  796.  But  see  Alexander 
V.  Alexander,  12  La.  Ann.  588  (where 
the  statute  was  Interpreted  to  mean 
that  a  fee  of  ten  dollars  la  all  that 
the  curator  or  attorney  ad  hoc  is  en- 
titled to,  without  respect  to  the  num- 
ber of  defendants,  unless  he  has  made 
application  and  proof  to  the  court 
to  have  the  amount  Increased  in  pro- 
portion  to  the  services  rendered). 
40.    Watt  V.  Williams,  107  La.  506, 

32  S  86:  McQehee  v.  Mcaehee,  41  La. 
Ann.  657,  6  S  263;  Bowie,  v.  Davis, 

33  La.  Ann.  345;  Acts  (1857)  No.  108; 
Bev.  lAws  (1897)  art  108. 


[al    ■■Btasat  ugmt 

Where  the  existence  of  a  resident 
agent  or  attorney  is  not  made  known 
to  tha  court  the  anointment  of  a 
curator  ad  hoc  is  not  a  nullity,  and 
on  rescission  of  suoh  appointment  on 
motion  of  the  resident  agent  appro- 
priate compensation  to  the  curator 
ad  hoc  will  De  decreed.  Welp's  Suco., 
130  La.  68.  44  8  921. 

41.  Bowie  V.  Davis,  83  La.  Ann. 
346.    See  also  cases  supra  note  40. 

42.  See  State  v.  Judge  Sixth  Slat 
Ct.,  80  La.  Ann.  1026. 

«.  State  v.  Judge  Sixth  DIat.  CL, 
SO  La.  Ann.  1026. 

44.  State  v.  Judge  Sixth  Diet.  Ct., 
30  La.  Ann.  1026. 

[a]  A  suspensive  appeal  in  a  case 
prevents,    pending   the   appeal,  any 

Sroceeding.  contradictorily  taken,  for 
Xing  the  fees  due  to  a  curator  ad 
hoc.  State  V.  Judge  Sixth  Diat.  Ct., 
80  La.  Ann.  1026. 

45.  Cabell  v.  Cabell.  1  Mete.  (Ky.) 
319;  Klrhy  Dig.  Ark.  S  6254;  Bullitt 
Code  Ky.  (1899)  i  38  subd  4,  |  59 
subd  6. 

[a]  Bnt  tUs  provision  is  msrely 
dlreotory  and  is  intended  to  provide 
for  compensation  when  not  provided 
for  by  the  i>arty  In  whose  behalf  the 
appointment  Is  made,  and  not  where 
It  is  made  to  appear  that  the  attor- 
ney, although  appointed  by  the  court. 
Is  really  acting  under  a  contract  for 
pay  from  the  absentee  and  IooHb  to 
him  for  compensation.  Cabell  v. 
Cabell.  1  Mete  (Ky.)  319. 

[b]  Plslntur  oannot  esoape  the 
paymest  of  an  allowance  to  an  at- 
torney whom  he  has  caused  to  be 
appointed  to  defend  for  an  absentee 


by  subsequently  showing  tbat  there 
was  no  necessity  for  the  appoint- 
ment, by  reason  of  the  fact  that  the 
absentee  had  entered  an  appearance. 
Ryland  v.  Sulre,  6  KyL  303. 

46.  State  v.  Judge  New  Orleans 
Second  Diet.  Ct.,  16  La.  Ann.  390; 
Rev.  Code  Pr.  art  737. 

[a]  A  onzstor  ad  hoo  most  b«  ap- 
poxnted  for  a  mortgagor  who  Is  ab- 
sent when  executory  prooess  is  sued 
out  against  the  property  mortgaged. 
State  T.  Judge  New  Orleans  Second 
Dlst.  Ct.,  18  Ia.  Ann.  390. 

47.  Farrell  v.  Klumpp,  18  Ia.  Ann. 
311. 

[a]  Inability  of  a  whmrUC  to  find 
a  person  at  his  usual  place  of  resl- 
dencb  will  not  Justify  the  appoint- 
ment of  a  curator  ad  boo  where  the 
officer  is  informed  that  such  person 
has  not  left  the  state,  and  in  such 
a  case  a  further  effort  should  be 
made  to  And  blm.  Farrell  v.  Klumpp, 
18  La.  Ann.  811. 

[b]  WlMSS  ■  pecsoB  nersUs  Ua- 
sslir  to  STOIA  sarvloe  of  prooess  or 
notice  against  him,  it  has  been  in- 
timated that  a  curator  ad  hoc  might 
be  appointed.  See  Farrell  v,  Klumpp. 
13  La.  Ahn.  311  (yrheee,  however,  \i 
was  not  shown  that  the  par^  had  so 
secreted  himself). 

48.  Huber  v.  Jennings-Haywood 
Oil  Syndicate,  111  La.  747,  36  S  889; 
In  re  Hall,  21  La.  Ann.  692;  Frost  v. 
McLeod,  19  La.  Ann.  80. 

49.  State  V.  Judge  New  Orleans 
Second  Dlst.  Ct.,  16  La.  Ann.  390; 
Farrell  v.  Klumpp.  18  La.  Ann.  811. 

BO.  DIxey  v.  Irwin,  28  La.  Ann. 
<426.    And  see  Rev.  Code  Pr.  art  737. 

ei.  Dlxey  V.  Irwin,  23  La.  Ann. 
426. 

[al  Tho  oonrt  will  notlee  fn- 
dlfdally  who  are  its  attorneys,  and 
when  an  attorney  at  law  was  ap- 
pointed the  phrasQ  "curator  ad  )ioc" 
used  In  the  order  appointing  him  may 
be  dlsrerarded  as  surplusage.  In  re 
Hall,  81  La.  Ann.  691. 

aa.  Dixey  t.  Irwin,  28  La.  Ann. 
426. 

68.   In  re  Hfdl,  SI  La.  Ann.  698. 
64.    Langley       Burrows,  16  La. 

Ann.  392. 

56.  See  Taylor  v.  Graham,  18  La. 
Ann.  656,  89  AmD  699;  Lard  v. 
Strother,  4  Rob.  (L^)  95.;  Bex-TQlv. 


Digitized  by 


La.)  95;  Bev.TCiv 

ytioogle 


858  [1C.J.] 


ABSENTEES 


tions,^  or  where  be  has  refused  to  act/'  or  has  died,^ 
in  which  ease  a  curator  ad  hoc  may  and  should  be 
^tpointed;"  and  «Ten  where  tliere.  is  a  resident 
agent,  proceedings  pursuant  to  the  appointment  of 
a  eurator  ad  hoc  are  not  invalid  where  the  fact  of 
agency  was  not  known  and  the  agent  did  not  apply 
to  be  -enbstituted  for  the  curator  ad  hoc.™  So  also 
if  there  is  a  curator  of  the  absentee 's  estate,  actions 
in  which  the  absentee  is  interested  should  be  prose- 
ented  by  or  against  the  curator.*^^  But  in  all  cases 
where  the  absentee  is  not  otherwise  properly  rep- 
resented, the  court  should  lippoint  a  curator  ad 
hoc.*'  And  if  a  defendant  against  whom  an  action 
has  been  ioutituted,  and  who  has  been  arrested 
and  required  to  give  bond,  absconds  before  service 
has  been  made  upon  him,  the  action  may  proceed 
by  the  appointment  of  and  service  en  a  eurator  ad 
hoc.** 

[$  431  B.  JnrlfldktimL  A  probate  court  has 
no  jnriBdietion  of  a  suit  against  an  absentee  rep- 
resented by  a  curator  ad  hoc.** 

44]  0.  DrauuuL  No  amicable  demand  is  re- 
quired where  the  action  is  against  an  absentee  to 
enforce  a  special  xnoirtgage.^ 

[$45]  D.  Oonunnnicatioii  with  Absentee."  A 
reasonable  time  should  be  allowed  for  the  curator 
ad  hoc  or  like  represratative,  to  communicate  with 
the  absentee,''  and  if  possible  it  is  his  duty  to  do 


so but  the  fact  ttiat  he  does  not  will  not  invaU- 
date  the  proceedings.** 

'  46]  E.  Bond.  In  some  jurisdictions  there  are 
statutory  provisions  requiring  that  in  certain  eases, 
in  actions  against  absentees,  a  bond  shall  be  exe- 
cuted for  the  protection  of  the  absentee.^^ 

[$  47]  F.  Process — 1.  In  QeneraL  While  citation 
is  the  very  foundation  of  the  action,  the  law  allows 
in  the  case  of  absentees  a  fictitious  form  of  cita- 
tion and  unless  the  absentee  has  an  attorney  in 
fact  whose  name  appears  in  the  petition,"  service 
is  properly  made  upon  the  curator  or  curator  ad 
hoc  and  will  be  binding  upon  the  absentee."  It  is 
essential,  however,  to  the  validity  of  such  service 
that  the  requirements  and  formdities  .of  the  stat- 
utes be  ataictly  complied  witb,^*  and  a  tfarator  ad 
hoe  eannot  in  any  manner  waive  citation  or  nullify 
the  effect  of  informalities  therein,'*  although  be 
may  validly  make  an  acknowledgment  of  due  serv- 
iee  upon  him.'"  An  appearance  in  the  cause  by 
defendant,  personally  or  through  his  duly  author- 
ized attorney,  will  make  actusi  citation  unneces- 
sary, or  will  cure  a  defective  fictitious  cita- 
tion." 

48]  8.  Sflorrica  and  Address.  In  Louisiana,  in 
attachment  eases,  citation  must  be  served  by  affix- 
ing copies  on  the  door  of  the  room  where  the  court 
in  which  the  suit  is  pending  is  held;^*  and  in  such 


Code  art  66;  Rev.  Code  Pr.  arts  IIS, 
196. 

[a]  Oomiaal  ot  record. — Where  a 
Bonresident  JudErment  creditor  1b  rep- 
resented In  execution  proceedinifB 
against  his  resident  debtor  by  local 
tiounsel,  the  appointment  of  a  curator 
ad  hoc  for  the  creditor  in  Injunction 
proceedings  be^n  by  the  debtor  to 

ftrevent  the  levy  of  the  execution  Is 
mproper.  The  creditor's  representa- 
tive In  such  case  should  be  the  coun- 
sel of  record.  '  Lard  v.  Strother,  4 
Hob.  (La.)  95. 

se.  Penn  v.  Evans,  28  I^a.  Ann. 
676;  Seymour  v.  Cooley,  9  La.  72. 

57.  Cestia  v.  Ferrandon,  18  La. 
Ann.  7S0. 

68.    Grelg  v.  Muggah,  11  La.  357. 
SB.    See  cases  supra  notes  55-58; 
and  generally  supra  S  20. 

Sa  Taylor  v.  Graham,  IS  La.  Ann. 
<56,  89  AmD  699. 

ei.  I>a.  Rev.  Civ.  Code  art  61;  La. 
Rev.  Code  Pr.  art  109. 

ea.  Adler  v.  Wolff,  36  La.  Ann. 
169;  Merits  v.  Marks,  26  La.  Ann. 
740;  Rowland  v.  Pascal,  10  La.  69S; 
Moore  v.  NlchoIIs,  6  La.  488;  Rev. 
Civ.  Code  art  66;  Rev.  Code  Pr.  arts 
lie,  96S.  ' 

ea.  Loughery  v.  Crooks,  5  Ia.  Ann. 
484  [dlsappr  Slocomb  v.  Bowie,  13  La. 
10:  wall  V.  Wilson.  2  La.  169]:  Mc- 
Hlcken  v.  Smith,  12  La.  155;  Zacharle 
V.  Blandln,  4  La.  154. 

64.  Soulle  V.  Soulle,  5  La.  26. 

65.  Mlllaudon  v.  Beazley,  2  La. 
Ann.  916. 

66.  FMraaiptUm  ibat  ovtator  ooin- 
BMUdoataA  wKb  a' 
f  87. 


abaaatM  bm  supra 


67.  Hill  V.  Bowman,  14  La.  445; 
Wei!  V.  Hillbron,  Mann.  Unrep.  Cas. 
(La.)  218;  La.  Rev.  Code  Pr.  art  260.- 

[a]    A  TSfnaal  to  extend  the  time, 

where  that  allowed  was  InsufUclent 
for  the  curator  ad  hoc  to  communi- 
cate with  defendant,  has  been  held 
to  be  ground  for  reversal  of  the  judg- 
ment. Well  v.  Hillbron,  Mann.  Unrep. 
Cas.  (La.)  218. 

68.  Thomas  v.  Mahone,  9  Bush 
(Ky.)  Ill;  Story  v.  Jones,  14  La. 
Ann.  78. 

68.  Thomas  v.  Mahone,  9  Bush 
(Ky.)  Ill;  Brown  v.  Early,  2  Duv. 
<Ky.j  869. 

[a]  A  tmUxoM  to  communicate 
irlth  the  absentee  will  deprive  the 
attorney  of  the  right  to  compensa- 
tion, but  will  not  affect  the  validity 


of  the  steps  taken  by  the  court. 
Ttu>maB   V.   Mahone,    9   Bush  (Ky.) 

70.  Walker  v.  Mobile  BanK,  6  Ala. 
462  (holding  that  act  1806,  which 
provides  that  before  a  decree  shall 
be  rendered  against  a  nonresident  de- 
fendant, plaintiff  shall  execute  a 
bond  for  hla  indemnity  If  he  should 
appear  and  petition  for  a  rehearing. 
Impliedly  requires  that  the  bond 
shall  be  made  payable  to  aU  defend- 
ants who  are  nonresidents);  Erwin  v. 
Ferguson,  5  Ala.  158  (holding  that 
the  bond  required  by  statute,  In  the 
case  of  actions  against  absent  de- 
fendants, must  be  given  In  all  cases, 
Including  suits  In  chancery);  Thom- 
as V.  Mahone,  9  Bush  (Ky.)  Ill 
(bond  to  protect  an  abseiit  defendant 
who  has  been  constructively  sum- 
moned and  has  not  appeared,  in  caae 
he  should  subsequently  procure  a  va- 
cation or  modification  of  the  Judg- 
ment); Christie  v.  Garrlty,  22  SW 
158.  14  KyL  910. 

[a]  ESeot  of  faunr*  to  taks  bond. 
— The  taking  of  the  bond  required 
by  statute  is  not  essential  to  give  the 
court  Jurisdiction,  and  a  failure  to 
take  the  bond,  while  a  reversible  er- 
ror, will  not  render  the  Judgment 
void.  Thomaa  v.  Uahone,  9  Bush 
(Ky.)  111. 

[b]  wiMB  lioad  not  aceesaary^ 
The  requirement  of  a  bond  applies 
only  where  there  has  been  construc- 
tive service  tand  no  appearance,  and 
not  where  there  has  been  personal 
service  or  an  appearance  and  defense. 
Martin  v.  Gwynn,  90  Ark.  44,  117  8W 
7&4;  Nunn  v.  .Robertson,  SO  Ark.  850, 
97  SW  293.  ' 

71>  Oaloche  v.  Orivot,  18  La.  Ann. 
481;  McDonald  v.  Yaughan,  13  La. 
Ann.  405. 

[a]  Snbstltata  for  cltatton^It 
has  ■  oeen  said  that  the  appointment 
of  a  curator  for  an  absentee  "may 
be  supposed  to  supply  the  place  of 
citation."  Brown  v,  Ferguson,  4  Za.. 
257. 

[b]  Qiwbao  O.  P.  art  86,  which 
provides  that  whenever  one  of  the 
parties  has,  since  the  commencement 
of  Ifie  action,  left  the  province,  or 
hEis  no  domicile  therein,  all  orders, 
rules,  notices,  or  other  proceedings 
may  be  served  upon  him  at  the  ofllce 
of  the  court,  does  not  apply  to  the 
service  of  articulated  facts.  There- 
fore articulated  facta  a«rv«d  upon 


an  absentee  at  the  prothonotary's  of- 
noe  will  not  be  held  as  admitted,  par* 
ticularly  If  such  absentee's  residence 
Is  known.  Kllpsteln  v.  Elagle  Mln. 
Co.,  11  Que.  Pr.  411. 

75.  See  La.  Rev.  Code  Pr.  art  196. 
78.    O'Hara  v.  Booth,  29  La.  Ann. 

817;  Hall  v.  Laurence,  21  La.  Ann. 
692;  Copley  v.  Berry,  12  Rob.  (La.) 
79;  Derepas  v.  Shallus.  16  La.  371; 
Seymour  v.  Cooley,  9  La.  72;  Byrne 
V.  Marshall,  Bbnn.  Unrep.  Cas.  (La.) 
196.  \ 

74.  Connell  v.  Medlock,  24  La. 
Ann.  512;  Galoche  v.  Grivot,  18  La. 
Anni  481;  McDonald  v.  Vaughan,  13 
La.  Ann.  406;  Hill  v.  Barlow,  6  Rob. 
(La.)-  142. 

76.  Tlcknor  v.  Calhoun,  28  La- 
Ann.  258;  Carpenter  v.  Beatty,  12 
Rob.  (La.)  640;  Krautler  v.  U.  S. 
Bank,  12  Rob.  (La.)  461;  Stockton  v. 
Hasluck,  10  Mart.  (La.)  472. 

[a]  Thus  tUs  flUng-  of  an  answer 
to  tli«  msrtts  by  the  curator  ad  hoc 
without  objecting  to  a  defective  cita- 
tion will'  not  conclude  the  absentee. 
State  v.  Reed,  50  L.a.  Ann.  170,  2S 
S  333;  Galoche  v.  Grivot,  18  La. 
Ann.  481;  Kreeutler  v.  U.  S.  Bank. 
12  Rob.  (La.)  461.  But  see  Fly  v. 
Noble,  37  La.  Ann.  6<7  (where  It  was 
held  tbat  an  opposition  filed  by  a 
curator  ad  hoc  to  an  executor's  ac- 
count, after  acknowledivment  of  serv- 
ice of  petition  and  citation  for  the 
homologation  of  the  account,  was  In 
the  nature  of  an  answer  and  cured 
what  Irregularity,  If  any,  existed). 

76.  Fly  V.  Noble,  87  ik.  Ann.  667; 
Bartlett  v.  Wheeler,  31  La.  Ann.  S40; 
Mlllaudon  v.  Beasley.  2  La.  Ann.  916. 

77.  Bartlett  v.  Wheeler,  SI  La. 
Ann.  640:  Penny's  Succ.,  11  La.  Ann. 
197. 

78.  State  v.  Reed,  60  La.  Ann.  170. 
23  S  333;  Wooldrtdge  v.  Monteuse,  27 
La.  Ann.  79;  Kreeutler  v.  U.  S.  Bank, 
12  Rob.  (La.)  461;  Stockton  v.  Has- 
luck. 10  Mart.  <I^)  478  £  Bev.  Code 
Pr.  art  254. 

[a]  It  la  absolutely  easeatlal  to 
the  validity  of  the  proceedings  that 
this  requirement  of  the  statute  be 
complied  with.  Wooldrldge  v.  Mon- 
teuse, 27  La.  Ann.  79;  Stockton  v. 
Hasluck,  10  Mart.  (La.)  472. 

tb]  Ctitatlon  Imt  not  writ  pevted^ 
Where  the  citation  was  posted  at  the 
door  of  the  courthouse,  and  a  copy  of 
the  petition  was  served  on  the  attor- 
ney ad  hoc.  tHrt*^the  shertirs  return 
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eases  service  of  eitation  on  the  curator  ad  hoe  is 
not  necMsary,"*  nor  is  service  upon  him  personally, 
Tithout  postingi  sufficient.^  But  this  requirement 
applies  only  to  suits  by  attachment,"^  and  in  other 
actions  service  is  properly  made  on  the  curator  ad 
hoe  either  in  person  or  fay  leaving  a  copy  at  his 
domicile.'^ 

The  dtatioB  is  proyarlr  addressed  to  the  curator 
ad  hoc  instead  of  to  the  absentee,^  but  if  it  is 
properly  served  on  the  curator  ad  hae  it  is  inuna^ 
terial  whether  it  is  addreraed  to  him  or  to  Ute 
person  wjiom  he  riBpresents."  Where,  however,  it 
is  addressed  to  the  curator  ad  hoc  it  should  be  in 
his  official  capacity,^  and  it  should  be  bo  stated 
in  the  citation.^  Where  the  citation  is  served 
on  a  resident  agent  or  attorney  in  fact  of  an  ab- 
sentee defendant,  it  should  be  directed  to  defend- 
ant, and  not  to  the  ageat  personfldly;"  bat  an 
objection  on  this  ground  must,  to  be  available,  be 
made  in  limine,  hy  way  of  exeeptitm,  and  passed 
on  before  answer  is  flled.^  The  residence  of  the 
absentee  need  not  be  stated  in  the  citation,"* 

491  3.  Obiecttoiu  for  TTunffleienny.  It  has 
been  beid  that  objection  for  insufficiency  of  the 
dtatioD  may  be^nlade  for  the  first  time  on  appeal," 
and  the  ease  may  be  remanded  for  a  new  cita- 
tion.'* 

[$50]  O.  neading.  In  actions  by  or  against 
absentees  the  ordinary  rules  o£  pleading  apply." 


61]  H.  Evidenced  The  general  rules  of  evi- 
denee  are  also  applicable  in  such  actions.*" 

[$  52]  I.  Trial  In  an  action  against  an  ab- 
sentee plaintiff  has  no  right  to  proceed  to  trud 
without  issue  joined,  where  no  answer  is  filed  and 
no  default  is  regularly  taken.** 

[$  63]  J.  Judgment.  A  judgment  rendered 
agunst  an  absentee  who  is  not  personally  eited, 
and  is  represented  only  by  a  curator  ad  hoe,  is  in 
the  nature  of  a  jnc^^ent  in  rem  and  not  in 
personam,''  and  is  therefore  effeotiTO  only  with 
regard  to  the  property  seized  or  proceeded  against,^ 
and  is  neither  a  personal  claim  ai^iinst  the  ab- 
sentee"' nor  a  judicial  mortgage  against  bis  aftet- 
aequired  property  or  bjs  succession.'"  But  ^  fax 
as  the  judnnent  can  be  executed  on  the  iHCop«rty 
specially  affected  it  is  binding  on  the  auentee.". 
A  ju^:ment  affecting  an  interest  of  an  absentee  in' 
property  within  the  state  should  be  explicit  on  its 
face  to  bind  the  absentee.' 

A  jodgmeat  by  default  is  properly  rendered 
against  defendant  where  the  curator  ad  hoe  fails 
to  answer  or  defend.'  But  where  no  answer  is 
filed  by  the  enrator  and  no  judgment  by  de&iult 
is  regularly  taken  plaintiff  has  no  right  to  pro- 
ceed and  try  the  cause,  and  a  judgment'  of  nonsnit 
against  bim  will  not  be  reviewed.' 

H  64]  K.  Beriew.  An  absentee  against  whom' 
judgment  has  been  rendered  has  a  right  of  appeal,^ 


did  not  show  that  he  affixed  a  copy 
of  the  attatdiment  to  the  door  of  the 
court  room,  it  was  held  that  the  stat- 
utory formalities  were  intended  to 
Htand  In  place  of  citation  served  on 
defendant,  and  must  be  strictly  com- 
piled wltli,  and  that  the  Judgment 
must  be  set  aside  and^the  cause  be 
remanded  according  to  law  and  for 
new  triaL  Connell  v.  Medlock,  24  La. 
Ann.  B12. 

[e]  VKoof  of  postluff  In  ^he  statu- 
tory manner  must  appear  by  the 
sherllTs  return.  The  court  can  pre- 
sume nothing  with  regard  to  service 
of  citation.  State  v.  Reed,  60  La.  Ann. 
170,  23  8  3SS;  Wooldrldge  v.  Mon- 
teuse,  27  La.  Ann.  79;  X«blano  v.  Per- 
roux,  21  La.  Ann.  26. 

[dl  sbmUt  mast  keep  the 

copy  of  tlM  petition,  in  order  to  de- 
llTer  the  same  to  such  party  [the 
absentee],  should  he  appear «  or  to 
the  advocate  appointed  to  defend  him, 
In  his  absence."     Code  Pr.  art  265. 

79^  Walker  v.  Barrelll,  32  La.  Ann. 
487. 

[aj  Defndaat  la  constracttTely 
cttM  where  the  citation  and  writ  of 
attachment  are  posted  at  the  door  of 
the  courthooae  as  provided  by  the 
statute.  GUlla  v.-Cuny,  21  La.  Ann. 
462. 

8Q.  Wooldrldge  v.  -Honteuse,  27 
La.  Ann.  79;  Cox  v.  Bradlesr,  IB  La. 
Ann.  B29:  Krnatler  t.  U.  S.  Bank,  12 
Rob.  (La.)  461. 

81.  Morris  v.  Btenvenu,  30  La. 
Ann.  87S. 

83.  Morris  v.  Blenvenu,  30  La. 
Ann.  878;  Rev.  Code  Pr.  arts  194,  195. 

83.  Hall  V.  Laurence,  21  La.  Ann. 
S92. 

8<.  Dlxey  v.  Irwin,  28  La.  Ann. 
426;  Cooper  v.  Polk.  2  La.  Ann.  15S; 
Byrne  v.  Marshall,  Mann.  Unrep.  Cas. 
(La.)  196. 

85.  Galoche  v.  Orivot,  18  La.  Ann. 
4E1  (holding  that  a  citation  ad- 
dressed to  the  curator  ad  hoc  by  his 
name  alone  was  Insufficient);  Mc- 
l>onald  V.  Vaughan,  18  La.  Ann,  405 
(holding  that  defendant  was  not 
bound  by  a  citation  served  on  an 
ofllcer  under  the  title  of  "advocate" 
Instead  of  curator  ad  hoc). 

86L  Galoche  v.  OrlTOt,  18  La.  Ann. 
481, 

>T.  jBCOba  V.  Fterc,  28  La.  Ann. 
S2S. 


88.  Qomlla  T.  MilUken,  41  La.  Ann. 
116,  6  S  648. 

88.  Byrne  v.  Marshall,  Mann. 
Unrep,  Cas.  (La.)  196. 

90.  Kreeutler  v.  U.  S.  Bank,  12 
Rob.  (La.)  461.  But  see  Qomila  v. 
MlUiken,  41  Ija.  Ann.  116.  6  S  648. 

91.  McDonald  t.  Vangnan,  18  La. 
Ann.  406. 

9a.   See  Pleading  [81  Cye  1].  ' 

[a]  Xa  aa  aotton  «r  a  oviatoi  to 
reooTer  tte  amount  of  a  depoalt 
standing  In  the  name  of  an  absentee, 
defendant  can  plead  that  plafntlfTs 
appointment  was  tainted  with  serious 
Irregularities  and  ask  for  its  annul- 
ment, Plourde  v.  Montreal  Bank,  11 
Que.  Pr.  429. 

93.  See  Evidence  [16  Cyc  821]. 
[a]    la  a  suit  on  a  written  lastm- 

meat  against  an  absentee  represented 
only  by  a  curator  ad  hoe  the  signa- 
ture, of  the  absentee  thereto  must  be 
proved  with  the  name  strictness  as 
though  it  had  been  specially  denied 
in  person.  Tloknor  v.  Calhoun,  29 
La.  Ann.  277. 

94.  Schnaufer  v.  Schnaufer.  4  La. 
Ann.  356. 

95.  Berber  v.  Abbott,  39  La.  Ann. 
1112,  3  8  259;  Woodworth  v.  Lem- 
merman,  9  La.  Ann.  624;  Page  v. 
Generes,  6  La.  Ann.  649;  Oeorge  v. 
Le  Grand,  3  Xa.  Ann.  662.  But  see 
Hill  V.  Bowman.  .14  La.  445. 

[a]  Tbe  court  haa  no  anthozlty 
to  render  a  personal  judgment 
against  an  absentee  who  Is  not  per- 
sonalty cited,  and  is  represented  only 
by  a  curator  ad  hoc.  Thayer  v.  Tu- 
dor. 2  La.  Ann.  1010. 

[b]  Oottft  must  look  to  subject 
matter. — "As  the  judgment  cannot, 
In  general,  be  in  personam,  where  the 
service  of  process  has  been  on  a  cura- 
tor ad  hoc  the  court  must  look  to 
the  subject  matter  of  the  controversy 
In  pronouncing  the  decree."  Walker 
V.  Sanchez,  13  La.  Ann.  505,  507. 

98.  Herber  v.  Abbott,  39  La.  Ann. 
1112,  3  S  259:  Durand's  Succ,  24  La. 
Ann.  352;  Samory  v,  Mbntgomery,  19 
La.  Ann,  333;  Woodworth  v.  Lemmer- 
man,  9  La,  Ann.  524;  Page  v.  Oeneres, 
6  La.  Ann.  549:  George  t.  Le  Grand, 
3  La.  Ann.  662;  Thayer  v.  Tudor, 
2  La.  Ann.  1010. 

97.  Durand'e  Succ.,  24  La.  Ann. 
868;  George  T.  Le  Grand,  3  La.  Ann. 


652:  Thayer  y.  Tudor,  8  La.  Ann. 

98.  Herber  v.  Abbott,  89  La.  Ann. 
1112,  8  S  269;  Durand's  Succ,  S4  La. 
Ann.  862;  George  t.  Le  GratM.  8  La. 
Ann,  668. 

99*  Mason  v.  Benedict,  43  La.  Ann. 
397,  8  8  930;  Thayer  v.  Tudor,  2  La. 
Ann.  1010. 

[a]  It  Aefendaitt  Is  not  la  fa«t 
an  absentee,  a  *  judgment  rendered 
against  him  through  a  curator  ad 
hoc  Is  without  jurisdiction  and  null, 
Elmore  v.  Johnson,  121  La.  277,  46 
S  310.  But  see  O'Hara  v.  Booth,  29 
La.  Ann.  817. 

I.  Duruty  v.  Musaochla,  42  La. 
Ann,  397,  7  S  656  (holding,  where  a 
judgment  determlnlug  the  status  of 
a  judicial  mortgage  on  real  property 
within  the  state,  in  favor  or  an  ab- 
sentee, failed  to  show  expressly  how 
the  absentee  was  affected,  that  the 
omission  could  be  supplied  In  the  ap- 
pellate court). 

a.  Story  v.  Jones,  14  La.  Ann.  73. 
See  also  Thayer  v.  Tudor,  2  La.  Ann. 
1010. 

[a]    In  a  dissenting  opinion  one 

of  the  judges  regarded  a  Judgment 
by  default  against  an  absentee  as 
"an     absolute     nullity,"     upon  the 

S round  that  as  according  to  previous 
ecisions  a  curator  ad  hoc  cannot 
waive  any  defense  or  consent  to  any 
judgment  against  the  party  whom  he 
has  been  appointed  to  represent,  "it 
seems  scarcely  necessary  to  assert, 
that  he  cannot  do  indirectly  that 
which  he  Is  not  allbwed  to  do  di- 
rectly." Per  Buchanan,  J.,  In  Story  v. 
Jones,  14  La.  Ann.  73,  77. 

3.  Sctinaufer  v.  Sotanaufer,  4  La. 
Ann.  355. 

4.  See  Krseutler  v.  U.  S.  Bank,  12 
Hob.  <La.)  456;  Cooley  v.  Seymour, 
9  La.  874;  La.  Rev.  Code  Pr.  arts 
267,  614. 

[a]  A  third  person  who  claims 
title  to  property  adjudged  in  an  ht- 
tachment  suit  to  belong  to  defendant, 
and  who  by  reason  of  nonresldence 
was  not  aware  of  the  proceedings 
and  of  the  appointment  of  a  curator 
ad  hoc  to  represent  him,  may  sue 
under  Code  Pr.  arts  267,  268,  614, 
within  two  years  to  have  the  Judg- 
ment set  aside.  Keith  v.  Renard,  18 
La.  Ann.  734. 

n>]   The  remedy  ^^^efmOaa^for 
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and,  in  Louisiana,  is  by  statute  allowed  a  longer 
period  for  appealing  than  is  allowed  to  a  resident.' 
The  period  allowed  to  absentees  is  two  years,"  and 
one  who'  avails  himself  of  the  statutory  extension 
of  time  to  appeal  allowed  to  absentees  cannot  contest 
the  judgment  appealed  from  on  the  ground  that  he 


was  a  resident  and  should  have  been  personally  cited/ 
A  cnratoi  ad  hoc  or  attorney  may  appeal  on  be- 
half of  the  absentee  whom  he  represents,**  and  may 
sign  the  appeal  bond  in  the  absentee's  behalf;"  and 
the  appeal,  although  in  the  name  of  th^  representa- 
tive, will  be  taken  to  be  that  of  the  absentee.*" 


ABSENTEM  AOOIFEBE  DEBBMUB  EUM  QXH 
NON  EST  EO  LOCO  IN  QUO  PETITUR.'  . 

ABSENTIA  EJUS  QUI  BEIPUBUO.S  OAVi/i 
ABEST,  NEQUE  SI,  NEQUE  AUI  DAMNOSA 
ESSE  DEBET.' 

ABSINTHE.  The  common  name  of  a  highly  aro- 
matic liqueur  of  an  opaline-green  color  and  bitter 
taste,  .prepared  by  "steeping  in  alcohol  or  atrong 
spirit  bitter  herbs, ' '  flhiefly  wormwood.^ 
.  ABSOLUOION.  In  Spanish  law,  acquittal,  al- 
tiiougfa  the  term  is  applied  to  both  civil  and  criminal 
causes/    Absolucitin  carries  with  it  efEeets  corre- 

nlMondvot  of  his  cijrator  ad  hoc,  as 
by  negleotin^  to  ask  time  to  consult 
defendant  or  failure  to  take  other 
measures  to  protect  him,  is  by  ap- 
peal, not  by  an  action  to  declare  the 
Judgment  nuU.  Seymour  t.  Cooley,  9 
La.  72. 

S.   Samorr  t.  Montsomenr,  19  Ia. 
Ann.  S3  3. 

[a]   n*  tlBM  ftUowad  to  xMUtonta 

personally  cited  within. which  to  ap- 
peal Is  oD«  year.  I<a.  Rev.  Code 
Pr.  art  693. 

e.  Blum  V.  Wyly,  111  I^a.  1092,  86 
S  202 ;  Bamory  v.  Montromenr.  1 9 
Ia.  Ann.  333:  Kneutler  t.  U.  S.  Bank, 
12  Rob.  (La.)  4S6;  La.  Rev.  Code  Pr. 
art  593. 

[a]  Tit*  two  jmxm  iMgIn  to  zu 

from  the  slernlns,  not  from  the  rendi- 
tion, of  Judgment.  Cooley  v.  Sey- 
mour, 9  La.  274. 

[b]  Aftei^  two  year*  have  elapMd 
the  absentee  cannot  have  the  Judg:- 
ment  opened  for  Want  of  personal 
notice  or  failure  of  the  curator  to  file 
an  answer.  Story  v.  Jones,  14  La. 
Ann.  73. 

7.  Samory  v.  Montgomery,  19  I^a. 
Ann.  333. 

8.  Langley  t.  Burrows,  15  La. 
Ann.  392;  Krteutler  v.  U.  S.  Bank, 
12  Rob.   (La.)  456. 

sigiit  uid  Autr  to  appaai  supra 
I  3S. 

9.  Bach  V.  Ballard,  13  La.  Ann. 
487. 

la  Krffiutler  t.  U.  S.  Bank,  12 
Bob.  (La.)  466.   

1.  A  maxim  mining  "We  must 
consider  him  absent  who  Is  not  In 
that  place  in  which  be  is  sought." 
BotiTler  L.  D. 

a.  A  maxim  meaning  "His  absence, 
who  is  absent  on  account  of  the  State, 
ought  not  to  be  Injurious  to  him,  or 
to  another."     Trayner  L.  Max. 

3.  Century  D.  [quot  Erhart  v. 
Stelnhardt.  163  V.  3.  177,  182,  14  SCt 
776,  33  L.  ed.  678]. 

ta]  "Boonekamp  Mttsra,"  a  pro- 
prietary preparation,  was  not  substan- 
tially similar  to  absinthe  and  could 
not  foe  aatiessed  under  the  clause  of 
the  Customs  Duties  Act  providing  for 
duty  on  absinthe  and  other  like  cor- 
dials. Brhardt  v.  Stelnhardt,  163  U. 
8.  177.  182.  14  SCt  776,  88  L.  ed. 
<78. 

[b]  AMBtiM  iMia  to  ba  a  ISonenr 

see  U.  B.  v.  Luytles,  124  Fed.  977  [aft 
130  Fed.  833,  64  CCA  679]. 

4>  Btscrtche  DIccionarlo.  Some  writ- 
ers formerly  dlettngutshed  two  species  : 
(1)  AbsoluclOn  llbre  or  absoluclOn  de 
la  demanda  or  del  Juicio  which  ia 
complete  and  final.  (2)  Absoluci6n  de 
la  Instancla  which  was  partial  only 
and  occurred  where  the  proof,  although 
Insufllclent  to  support  a  Judgment 
against  defendant,  was  considered  to 
have  some  weight.  But  class  2  Is  no 
iMigsr  reoognlxad  In  the  Spanish  law. 


sponding  to  res  adjndicata  and  autrefois  aequit  in 
the  Anglo- American  law."  As  a  rule  it  also  involves 
an  award  of  costs  against  the  party  who  initiated 
the  proceeding.*    (Cross  references.'^) 

ABSOLUTA  SENTE^TIA  EXFOSITOBE  NON 
INDIOET.8 

ABSOLUTE  or  ABSOLUTELY.  "Absolute"  has 
no  fixed,  unvarying  meaning,^  but  is  most  frequently 
used  in  the  sense  of  certain;  clear complete*,'^  con- 
summate >  faultless;"  exclusive;"  final finished;" 
independent  independent  of  anything  extrane- 
ous;" perfect;^  positiTe;"  total;'"  unoonditumal;" 


III  cap  13  Hum  28 ;  Lopes  Oloss.  on 
Partldas  vll  Ut  1  ley  26. 

6.  Escrlche  DIccionarlo. 
[a]    A  oomplAte  aoovlttal  relieves 

the  accused  from-  civfl  liability  for 
the  offense  charged.  Almeida  v. 
Abaroa,  S  Philippine  173.  And  see 
Pen.  Code  art  17 :  Law  Cr.  Proc.  arts 
112,  114,  116,  742;  Civ.  Code  art  1092  ; 
Oen.  Ord,  68  Sl  26,  107. 
e.    Escriche  Dlcctonario. 

7.  See  Absolution  ;  Acquittal, 
a.   A  maxim  meaning  "An  absolute 

sentence  or  proposition,  [one  that  Is 
plain  without  any  scruple,  or  absolute 
without  any  saving,]  needs  not  an 
expositor."  BurriU  L.  D.  [clt  2  last. 
633]. 

[a]  AnpUM  in:  Reek's  App.,  78 
Pa.  4327  486:  Johnston  v.  Johnston.  7 
Pa.  DIst.  666,  568  ;  Slack  v.  Jacotk  8 
W.  Va.  612,  632  ;  State  v.  Honser,  122 
Wis.  634,  668,  100  NW  964.  And  Bee 
Dame's  App.,  62  Pa.  417,  420.  _ 

9.  Per  Miller,.  J.,  in  Washington  T. 
Ins.  Co.  v.  KeUy,  32  Md.  421,  460,  3 
AmR  149  (who  further  said:  "When 
used  in  connection  with  an  interest  in 
property  It  is  not  always  synonymous 
with  'unqualifled.'  Used  in  connection 
with  'estate'  It  means  an  estate  in 
lands  not  subject  to,  or  defeasible 
upon  any  'condition.'  'Burrlll's  Law 
D.'  14.  It  may  be  quite  as  often  and 
as  pertinently  used  in  contradistinc- 
tion to  'contingent'  or  'conditional,' 
as  to  'qualtfled'  or  'encumbered.'"). 

10.  Peo.  V.  Ferry,  84  Cal.  31,  34,  24 
P  33 

11.  "  Rapalje  &  L.  L.  D.  [quot  Shan- 
ley  V.  Herold,  141  Fed.  423,  428 ;  In 
re  Bedford,  34  Utah  24,  27,  95  P  518, 
16  LRANS  728,  16  AnnCas  118]  ; 
Webster  D.  [quot  Pep.  v.  Ferry,  84 
Cal.  31,  32,  24  P  38 ;  Campbell  v. 
Campbell,  ISO  111.  466,  477,  22  NB 
620,  6  LRA  167;  Wilson  v.  White,  138 
Ind.  614,  623,  S3  NE  361,  19  LRA  5811  ; 
In  re  Reed,  20  P.  Cas.  No.  11.640.  21 
Vt  636,  638;  Johnson  v.  Johnson,  32 
Ala.  637,  640  felt  Webster  D. ;  John- 
son D.];  Fulller  v.  HIssroon.  86  S. 
C.  314,  380,  14  SE  714  felt  RapalJe  & 
L  L  D.l  ;  In  re  Bedford,  34  Utah 
24.  27.  95  P  518,  16  LRANS  728,  16 
AnnCas  118. 

[a]  Vsed  to  dlsttnnlab  Mtates^ 
In  Its  Blgniflcation  of  ^'complete."  "not 
limited,"  it  is  used  to  distinguish  an 
estate  In  fee  from  an  estate  In  re- 
mainder. Johnson  v.  Johnson,  82  Ala. 
637.  640  ;  In  re  Bedford,  34  Utah  24, 
27,  95  P  618,  16  LRANS  728,  16 
AnnCas  118.  It  "Is  not  a  word  used 
legally  to  dlstlngtiish  a  fee  from  a 
life  estate,  but  to  distinguish  a  quail- 
fled  or  conditional  from  a  simple  fee," 
Per  Sharswood,  J..  In  Greenawalt  v. 
Qreenawalt,  71  Pa.  488,  487. 

la.    Webster  D.    [quot  Wilson 
White,  133  Ind.  614,  688,  88  NE  8<1.  19 
LRA  6811. 
13.   Johnson  v.  Mcintosh,  8  Wheat. 


Id.  (Suplemento)  ;'aomei  Tartar,  torn.  I  (U.  S.)  648,  SB8,  G  L.  ed.  681  (whera 


Marshall,  C.  J.,  said:  "An  absolute, 
must  he  an  exclusive  titles  or  at  least 
a  title  which  excludes  all  others  not 
c<nnpatible  with  it").  And  In  .John- 
son V.  Johnson,  2  2  Ala.  637.  641, 
Walker,  J.,  said:  "We  doubt  whether 
the  word  absolute  is  ever  used  In  a 
sense  which  would  Import  an  wdiislon 
of  the  marital  rights." 

14.  Fuller  v.  Mlasroon,  36  S.  C.  314. 
380.  14  SE  714  [clt  Rapalje  A  U  L 
D.];  Rapalje  A  L.  D.  [quot  Shan- 
ley  V.  Herold,  141  Fed.  423,  428 ;  In 
re  Bedford,  34  Utah  24,  27,  96  P  618, 
16  LRANS  728,  16  AnnCas  1181. 

[a]  «Ferpetaal"  and  "for  lUl  ttme" 
dlstiagniabsd  see  Columbia  Water- 
Power  Co.  v.  Columbia  Electric  St.  R., 
etc.,  Co.,  172  IT.  S.  476,  491,  19  SCt  247, 
43  L.  ed.  521. 

16.  Webster  D.  [quot  Peo.  v.  Felry, 
84  Cal.  31,  34,  24  P  88;  Campbell  v. 
Campbell,  130  111.  466,  477,  28  NE 
620,  6  LRA  167]. 

18.  Johnson  v.  Johnson,  82  Ala.  837, 
641  (where  Walker,  J.,  said:  "In  Its 
sense  of  independent  of  any  thing  ex- 
traneous. It  is  used  In  algebra  to 
designate  'any  pure  number  standing 
without  the  conjunction  of  literal  char- 

17.  Johnson  v.  Johnson,  88  Ala.  637, 
604  [quot  In  re  Bedford.  84  I>tah  24, 
27,  96  P  618,  16  LRANS  728,  16 
AnnCas  118];  Rapalje  ft  L.  L.  D. 
[quot  Shanley  v.  Herold,  141  Fed.  423, 
428  ;  In  re  Bedford,  34  Utah  24,  27, 
95  P  618,  16  LRANS  728,  16  AnnCas 
118]. 

18.  Rapalje  A  L.  L.  D.  [quot  Shan- 
ley v.  Herold,  141  Fed.  423,  428  ;  In 
re  Bedford,  34  UUh  24,  27,  95  P  518, 
16  LRANS  728,  16  AnnCas  118]  ; 
Webster  D.  [quot  Peo.  v.  Ferry,  84  Cal. 
31,  34,  24  P  33  ;  Wilson  v.  White,  133 
Ind.  614,  623,  33  NE  S61„  19  LftA 
681];  Matter  of  Reed,  20  F.  Cas.  No. 

II,  640,  21  Vt.  636,  638  ;  Camptwll  v. 
Campbell,  130  III.  466,  477.  22  NE 
620,  6  LRA  167;  WHllams  v.  Lande, 
74  Hun  426,  428.  86  NTS  708- :  Con- 
verse v.  Kellogg,  7  BaA>.  (N.  T.)  890, 
697  [clt  Bouvier  I*  D.] ;  Fuller  v. 
Missroon,  86  S.  C.  814.  380.  14  SB  714 
[cit  Rapalje  A  L.  L.  D.]. 

IB.  Webster  D.  [quot  Peo,  v.  Ferry, 
84  Cal.  31.  34,  24  P  33]. 

80.  Peo.  v.  Ferry,  84  Cal  31,  31, 
24  P  33;  Campbell  V.  Campbell,  130 

III.  466,  477,  22  NB  620,  «  LHA  167. 
ai.  Rapalje  A  L.  L.  D.  [quot  Shan- 
ley v.  Herold,  141  Fed.  423,  428  :  In  re 
Bedford,  34  Utah  24,  27,  95  P  618,  16 
LRANS  728,  16  AnnCas  118] ;  Webster 
D.  [quot  Peo.  v.  Ferry,  84  CaL  31.  34. 
24  P  33 ;  Wilson  v.  White,  183  Ind.  614, 
623,  83  NE  361.  19  LRA  681]  ;  SUte 
v.  Stowell,  148  Ala,  494,  498,  89  S 
246  :  Johnson  v.  Johnson,  88  Ala.  637, 
641 :  Bamett  v.  Bamett,  117  Md.  266, 
288,  83  A  160,  AnnCa8l918E  1284: 
Washington  F.  Ins.  Co.  v.  Kelly.  32 
Hd.  481,  460,  8  AmR  149  [dt  Bnrrai 
Ifc  O.] ;  FbIccoia;  v.  BuOuo,  etc.,  R. 
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nncontroll'ed ;^  unrestricted;**  free  from  any  re- 
strictions not  limited  j^"  unlimited  loosed 
from  any  limitation  or  condition  f  unrelated  ;^ 
not  relative;^  withoat  any  condition  or  encum- 
brance;** and  vested."  The  word  has  various 
significations  which  it  receives  in  popular  use/^ 

Co..  6»  N.  T.  491.  498 ;  Lott  v.  Wykoof, 
i  X.  Y,  SfiB,  367  ;  WiUlams  v.  Lande, 
74  Hun  426.  428.  26  NYS  703 -Con- 
verse V.  Kellogg,  7  Barb.  (N.  Y.)  690, 
697  [cit  Boavter  I*  D.] ;  Greenawalt 
V.  Greenawalt.  71  Pa.  488,  487 ;  Fuller 
V.  MlssrooD,  36  S.  C.  314,  330,  14  SB 
714  [cIt  Rapalje  ft  U  U  D.].  Bee 
tlno  Columbia  Water-Power  Co.  v.  Co- 
lumbia Electric  St.  R.,  etc,  Co..  172 
U.  S.  476,  19  set  247,  43       ed.  521. 

[a]  Vhnm  (1)  In  Its  algiilficatlon  ot 
"unconditional"  it  deacribea  4  bood  or 
conveyance  or  .  estate  without  cmdi- 
ilon.  Jobnson  v.  Johnson,  82  Ala. 
fi3T,  641.  (2>  An  absolute  conveyance, 
an  absolute  right,  an  absolute  estate, 
an  absolute  sale  is  that  wblt^  cannot 
be  d^aated  or  changed  by  any  condi- 
tion, restriction,  or  limitation.  Fal- 
coner V.  Buffalo,  etc.,  B.  Ca,  69  N. 
V.  491.  498. 

sa.  Williams  V.  Vandeavch  T  T.  B. 
Mon.  (Ky.)  388.  393. 

as.  Columbia  Water-Power  Co.  v. 
Columbia  Electric  Bt.  B.,  etc.,  Co.,  172 
V.  S.  475.  491.  19  SCt  247.  43  U  ed. 
531 ;  Rapalje  A  It.  !>.  D.  tauot  Shanley 
V.  Herold,  141  Fed.  423,  428 ;  Fuller 
V.  Missroon.  35  S.  C.  314,  336,  14  SB 
714:  In  re  Bedford.  34  Utah  24,  27, 
95  P  518,  IC  LRANS  728,  16  AnnCas 
118J  ;  Webster  D.  [quot  StaW  v. 
Sowell.  143  Ala.  494,  498,  39  S  246; 
Wilson  V.  White,  133  Ind.  614,  <23,  38 
NE  361.  19  LRA  581]. 

Z*.  Century  D.  [quot  State  v. 
Sowell.   143  Ala.  494,  498,  89  S  346], 

25.  Jobnson  v.  Johnson,  33  Ala.  637, 
(40  [quot  la  re  Bedford,  S4  Utah  24, 
27,  95  P  518,  16  UtANS  728,  16 
AnnCas  118J. 

as.  Johnson  v.  Johnson,  32  Ala. 
C37.  640  [quot  In  re  Bedford,  34  Utah 
2i.  27,  86  P  618,  16  LRAN3  728,  16 
AnnCaa  118]. 

37.  Webster  D.  [quot  State  v. 
Sowell.  143  Ala.  494,  498.  39  S  246: 
Peo.  V.  Ferry.  84  Cal.  31,  34,  24  P 
33;  Wilson  v.  White,  133  Ind.  614, 
C23.  33  NG  361,  19  LRA  681]. 

[a]  X«tln  origin^ — The  word  came 
originally  from  the  Latin  and  means 
"loosed  from."  State  v.  Sowell,  143 
Ala.  494.  498,  39  S  248  :  Peo.  V.  Ferr>-, 
84  Cal.  31.  34,  24  P  33. 

aa,  Webster  D.  [quot  Peo.  v.  Ferry, 
84  CaL  31.  34.  24  P  33]. 

99.  Johnson  v.  Johnson,  82  Ala.  637, 
(40  [quot  In  re  Bedford,  34  Utah  24. 
27.  95  P  618,  16  LRANS  728,  16 
AnnCas  118]. 

[a]  la  ita  aifiilfloattoa  of  '^ot 
nlatlTa"  It  describes  the  rights  of 
man  in  a  state  of  nature,  as  contra- 
dtstinKuished  from  those  which  pertain 
to  htm  In  his  social  relations.  John- 
foti  v.  Johnson,  32  Ala.  637,  641. 

30.  Converse  v.  Kellogg,   7  Barb, 
(N.  T.)   6«0.  K97. 

31.  Loventhal  v.  Home  Ins.  Co.,  112 
Ala.  108,  118.  20  S  419.  67  AmSR 
17  and  note,  88  LRA  2S8;  Hou»rh  v. 
Citv  F.  Ina.  Co.,  29  Conn.  10,  21,  76 
AmT>  681 ;  Commercial  Ins.  Co.  v. 
Rpanknet}]^  S2  III.  53,  4  AmR  682: 
Gennanla  F.  Ins.  Co.  v.  Btewart,  18 
Ind.  A.  627.  42  NE  286.  289 :  Wooddy 

Old  Dominion  Ins.  Co.,  81  Gratt.  (72 
Va.)   362.  376,  81  AmR  782. 

[al  Aa  absolnta  lataraat  In  vrop* 
«rtr  l3  one  which  ts  so  eompietely 
vested  In  the  Individual  that  there 
should  be  no  danger  of  his  being  de- 
prived of  It  without  his  own  consent, 
Columbia  Water-power  Co.  v,  Colum- 
bia Electric  St.  R,  etc.,  Co.,  172  U. 
S.  475,  19  SCt  247,  43  L.  ed.  521. 

[b]  Am  naad  In  Inatirattca  poUoies 
(1>  "absolute"  has  been  held  to  be 
s}-nonymou8  with  ''vested,"  and  used 
in  contradistinction  to  "contingent"  or 
"conditional."  Columbia  Water-Power 
Co,  V.  Columbia  Electric  St  R.,  etc., 
Co..  178  U.  a  476.  401.  19  BCt  247, 


as  applied  to  personal  rights,"  and  liabilities.'* 
So'  also  the  word  is  frequently  applied  to  a 
mental  state  or  condition  and  as  Uius  used  it 
has  the  force  of  an  intensive."  "Absolutely" 
means  in  an  absolute  degree  or  manner ; 
without  limitation;  completely;**  utterly;'^  without 


43  L.  ed.  621 ;  Hough  v.  City  F.  Ins. 
Co.,  29  Conn.  10,  21,  76  AmD  681; 
Germanla  F.  Ins.'  Co.  v.  Stewart,  13 
Ind.  A.  627,  42  NE  286.  289 ;  Wooddy 
T.  Old  Dominion  Ins.  Co.,  81  Gratt. 
<72  Va.)  362.  876,  81.  AinR  732.  (2) 
The  words  "absolute  fee  simple  title" 
In  a  policy  of  fire  insurance  mean  that 
the  assured  did  not  -have  a  limited 
interest  in  the  property,  but  that  he 
claimed  and  held  under  a  detfd  of 
conveyance,  or  other  evidence  of  title, 
purporting  to  Invest  him  with  an 
Mtate  In  fee  simple.  It  can  only  mean 
that  the  aaaured  beld  tinder  a  paper 
title  conferring  upon  him  this  sort 
of  estate  as  contradistinguished  from 
any  limited  and  inferior  one.  Security 
Ins.  Co.  v.  Kuhn,  108  IlL  A.  1,  14  [quot 
Phenlx  Ins.  Co.  v.  Bowdre.  67  Miss. 
620,  7  S  696,  19  AmSR  3261. 

38.  Per  Walker,  J.,  in  Johnson  v. 
Johnson,  32  Ala.  637,  640  [quot  In  re 
Bedford,  34  Utah  24,  27,  96  P  618, 
16  LRAN3  728,  16  AnnCas  118]. 

[a]  AbsolQte  nuUlUM  are  of  two 
kinds — those  resulting  from  stipula- 
tions derogating  from  the  force  of 
laws  made  for  the  preservation  of 
public  order  or  good  morals,  and  those 
established  for  the  Interest  of  Indi- 
viduals. Clay  v.  Clay,  35  Tex.  B09, 
530  ;  Means  v.  Kobinson.  7  Tex.  602, 
616.  See  also  Savole  v.  Ghutonguay, 
10  Quebec  K.  B.  469,  479  (dlBtlnguish- 
ing  "relative  nullity"'). 

[b]  An  abaolnte  petition  as  dle- 
.tlnguished  from  a  conditional  petition 
is  one  which  cannot  be  defeated  or 
changed  by  any  condition,  restriction, 
or  limitation.  Falconer  v.  Buffalo,  etc., 
R.  Co.,  69  N.  Y.  491.  498. 

[c]  Abaolnte  prsdeatliuitloa  means 
that  "C!od  foreknew  and  predestined  all 
things  whatsoever  that  may  come  to 
pass,  whether  with  reference  to  the 
material  universe  or  the  salvation  *of 
soul" — that  is,  God  predestinated  all 
things  which  happen.  Bennett  v.  Mor- 
gan, 112  Ky.  512,  619,  66  SW  287, 
33  KyL  1824. 

td]  "Absolute  xafnaal  to  pay."— 
Great  American  Co-op.  F,  Assoc.  v. 
Jenkins.  11  Ga.  A.  784,  786.  76  SB  159 
(construing  Civ.  Code  (1310)  }  2490). 

33.  See  Pavesich  v.  New  England 
L.  Ins.  Co..  122  Ga.  190.  194.  50  SE 
68,  106  AmSR  104,  69  LRA  101,  2 
AnnCas  561 ;  Atchison,  etc,  R.  Co.  v. 
Baty,  6  Nebr.  87,  40,  29  AmR  866. 

[ai    Abaolnta  A  lien  in  an 

attachment  is  "dependent  for  Its  final 
effect  on  the  nmlt  ot  the  suit,  and 
in  that  sense  the  Hen  Is  conditional 
and  contingent;  but  It  Is  not  on  that 
account  any  leas  an  absolute  and  fixed 
lien.  By  Oie  term  "absolute"  Is  not 
meant  that  the  lien  Is  unconditional, 
but  that  It  is  complete  and  perfect  as 
a  lien  during  1t.s  continuance,  as  much 
so  as  a  lien  by  Judgment  or  any  other 
Hen.  No  lien  whatever  upon  property 
Is  an  alwolute.  indefeasible  Interest  In 
the  property :  but  all  Hens  are  In  their 
nature  defeasible.  In  re  Reed,  20  F. 
Cas.  No.  11.640,  21  Vt  636.  638. 

[b]  Absolute  zefnsal  to  pay  as 
waiver  of  preliminary  proof  of  loss  In 
Insurance  cases  see  Harp  v._  Fire- 
man's Fund  Ins.  Co.,  130  Ga.  726,  61 
SE  704,  14  AnnCas  299. 

[c]  Abaolnte  zlghti  of  Individu- 
als,—  (1)  By  the  absolute  rights  of 
Individuals  we  mean  those  which  are 
so  in  their  primary  and  strictest 
sense,  such  as  would  belong  to  their 
persons  merely  in  a  state  of  nature, 
and  which  every  man  Is  entitled  to 
enjoy  whether  out  of  society  or  in  it. 
Johnson  v.  Johnson,  32  Ala.  637.  641; 
Pavesich  v.  New  England  L.  Ins.  Co., 
122  Ga.  190,  194,  60  SE  68,  106  AmSR 
104,  69  LRA  101,  2  AnnCas  S61; 
Peo.  V.  Berberrlch,  20  Barb.  (N. 
Y.)    224,    229.    11    HowFr    289,  2 


Park.  Cr.  870:  Peo.  v.  Toynbee,  2 
Park  Cr.  (N.  YJ  329;  1  Blackstone 
Comm.  123.  (2}  These  rights  are  "the 
right  of  personal  seourity — the  right 
of  personal  liberty — and  the  right  to 
acquire  and  enjqy  property."  Atchi- 
son, etc,  R.  Co.  v.-Baty,  6  Nebr.  87,  40, 

29  AmR  366;  In  re  Jacobs,  33  Hun 
(N.  Y.>  374,  378;  MoCartee  v.  Or- 
phan Asylum  Soc,  9  Cow  (N.  Y.> 
487,  18  AmD  516;  2  Kent  Comm.  1. 

84.  Sea  Beardsley  v.  Hawes,  71 
Conn.  89.  42.  40  A  1043:  Yager  v.  K«t- 
tucky  Title  Co.,  112  Ky.  982,  936,  61 
SW  1027,  23  I^L  2240;  Murray  v. 
Great  Western  XnB.  Co.,  72  Hun  882, 
287,  26  NYS  414. 

[a]  "Aba«tet«"  UaUU^  as  dis- 
tinguished from  a  continsient  liabil- 
ity see  Redlanda  First  Nat.  Bank  v. 
Consolidated  Lumber  Ca,  16  Cat  A. 
267,  869,  116  P  680.  A  contingent 
claim  does  not  become  absolute 
against  the  estate  of  a  deceased  per- 
son until  It  is  properly  presented  to 
the  court  tor  final  adjudication  as  a 
claim  against  the  estate.  Haslett  v. 
Blakely,  70  Nebr.  618,  619,  97  NW  808. 

[b]  Absolute  aafe^  as  applied  to 
the  doctrine  of  master  and  servant 
see  MoManus  v.  Oregon  Short  Line 
R.  Co.,  118  Mo.  A.  162,  168,  94  SW  748. 

36.  Peo.  V.  Davis,  64  Cal.  440.  1 
P  889.  - 

[a]  Absolut*  drunkanwess  Is  ex- 
citement and  drunkenness  from  the 
use  of  intoxicating  liquors  so  exces- 
sive and  absolute  as  to  suspend  the 
reason  and  create  impotence  of  mind. 
Cavender  v.  Waddlngham,  5  Mo.  A. 
467,  465. 

[b]  Absolut*  ImbeolUty  Implies  a 
total  want  of  reason  and  an  utter 
loss  of  memory,  Campbell  v.  Camp- 
bell, 130  111.  466,  22  NE  620,  6  LRA 
167  and  note. 

[c]  Absolut*  moral  certainty, — ^The 
word  "absolute"  in  the  phrase  "abso- 
lute moral  certainty"  has  been  said 
to  suggest  a  degree  of  certainty 
greater  than  that  moral  certalnty 
whlch  can  be  reached  upon  such  evi- 
dence as  Is  securable  In  courts  of 
Justice,  and  an  Instruction  embody- 
ing the  phrase  "absolute  moral  cer- 
tainty" was  held  properly  refused. 
Peo.  V.  Nelson,  $6  Cal.  421,  430,  24  P 
1006;  Peo.  V.  Davis,  64  Cal.  440,  441, 
1  P  889  [quot  Peo.  v.  Ferry,  84  Cal. 
31,  34,  24  P  33].  But  In  Peo.  v.  Strong, 

30  Cal.  161,  an  Instruction  containing 
the  same  phrase  was  held  proper.  In 
Peo.  V.  Ferry,  84  Cal.  31,  33,  if4<P  38, 
the  trial  court,  after-  defining  rea- 
sonable doubt,  said:  "It  must  be  audi 
doubt  as  nearly  aiq>roaches  convic- 
tion": and  added,  "I  mean,  tbe  opln-> 
ion  of  his  guilt  must  n«uly  approach 
what  la  called  absolute  conviction." 
The  appellate  court  said:  "la  there 
any  difference  between  conviction  and 
'absolute  conviction'?  Do  they  mead 
the  same  thing?  ...  *  We  •  think 
there  1&  a  difference,  and  that  absoi- 
lute  conviction  means  conviction  be- 
yond a  possibility  of  doubt,  which 
tbe  law  does  not  require  a  Jury  to 
attain  to  to  render  a  verdict  against 
a  defendant.  .  .  .  There  was  no 
error,  then,  in  the  direction  to  .  the 
Jury  that  their  opinion  must  approach 
absolute  certainty;  that  Is,  a  convic- 
tion so  perfect,  complete,  and  uncon- 
ditioned as  to  exclude  the  possibility 
of  a  doubt," 

36.  Standard  D.  [quot  Central'  of 
Georgia  R.  Co.  v.  Mote,  131  Ga.  166. 
178,  62  SE  164]. 

[a]  'UnoondltionaUy'*  synou- 
zaoni  see  In  re  Pickworth,  (1899) 
1  Ch.  642,  651. 

[b]  "ATbitrarl^"  aistagnlsliad^ 
Central  of  Georgia  R.  Co,  v.  Mote, 
131  Ga,  166,  178,  62  SB  166. 

■   OT.    Pearson  v.  f  hamilv  At  ^' 
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limitation  qoalification.'"  The  word  "abBolntefy'' 
is  used  in  varions  aenseB,  and  in  eonstming  it  the 
snbjeet,  eontezt,  and  the  intention  of  the  person 
nsing  it  are  all  to  be  taken  into  view.^ 

14  (holding  that  In  the  expression 
"absolutely  void"  the  word  means 
"utterly"  and  Is  not  used  as  con- 
traated  with  "relatively'").  See  also 
ItUtes  V.  Thompson,  5  Pa.  Co.  '451, 

88.  Prltchett  v.  Corder,  105  SW 
SIO,  Ml,  32  KyL  418. 

89.  Per  Marshall.  C.  J.,  in  McCul- 
loch  V.  Maryland,  i  Wheat  (U.  S.) 
S16,  416,  4  ed.  679.  See  also  Mc- 
Duffle  V.  MontKomery.  12S  Fed.  105, 
108. 

[a1  A1wolixt«lT  dispose  offender 
the  Short  Form  Mortgage  Act  giving 
a  mortgagee  with  power  of  sale  the 
right  absolutely  to  dispose  of  the 
property,  it  was  held  that  the  words 
"absolutely  dispose  or'  in  the  power 
were  appropriate  to  an  exchange. 
Smith  V.  Bpears,  22  Ont.  280,  289. 

[b]  Sua  absolutely. — The  phrase 
"due  absolutely  and  not  on  any  con- 
tingency" is  applicable  to  the  past 
-earnings  of  a  party  payable  In  the 
future  on  the  estimate  and  certificate 
of  a  third  person,  ware  T.  Qowen, 
«S  Me.  634.  636. 

[ol  Ateolnte^  forfeit  as  applied 
to  railroads  neglecting  to  obtain  or 
pay  statutory  license  fees  see  State 
V.  Chicago,  eta.  It.  Co.,  128  Wis.  449, 

483.  108  NW  694. 
[a}    Absdntely  inoonvatlUe^An 

instruotion  that,  In  order  to  Justify 
the  infenence  oC  legal  guUt  from  cir- 
cumstantial evidence,  the  existence 
of  the  inculpatory  faots  must  be  "ab- 
solutely incompatible"  with  the  In- 
nocence of  the  accused,  means  that 
the  proof  of  defendant's  guilt  must 
be  established  beyond  the  possibility 
of  ^  doubt.  State  v.  Rover,  13  Nev. 
17,  24. 

[e]  AlMMlntely  necessary, — (1) 

"Necessary"  admits  of  all  degrees  of 
comparison.  A  thing  may  be  necessary, 
very  necessary,  or  absolutely  or  indis- 
pensably necessary;  and  the  prefix- 
ing of  the  word  "absolutely"  to  the 
word  "netieBsary"  must  be  construed 
as  an  intention  to  materially  affect, 
the  ukeanlng  of  the  word.  McCul- 
loch  T.  Maryland,  4  Wheat  (U.  S.) 
216,  414.  4  Lu  ed.  579.  (2)  "While,  In 
a  general  sense,  It  may  be  said  that 
the  word  'necessary,'  like  the  word 
^erfeot,'  implies  the  superlative  de- 
gree, and  that,  therefore,  when  a 
thing  Is  declared  to  be  necessary,  it 
is  essential,  and  ex  vl  termini  Implies 
all  that  would  be  expressed  by  the 
words  'absolutely  necessary,"  atlll,  the 
word  'absolutely'  is  not  unfrequently 
used  to  emphasize  the  degree  of  ne- 
cessity when  it  Is  Intended  to  express 
an  extreme  case.  This  latter  use  Is 
sanctioned  by  custom,  and  it  can  not 
lie  said  to  be  either  Improper  or 
Meaningless."  StAte  n.  Tetrick,  84 
WTVa.  187,  138.  11  SB  1002.  <3)  Un- 
der a  power  of  sale  to  executors  in 
a  will  this  phrase  means  8u<di  a  ne- 
cesslty  as  being  not  conformed  to  will 
result  in  irremediable  Injury  or  loss 
to  the  estate.  It  does  not  mean  that 
a  difference  of  opinion  between  the 
executor  and  his  co5wners  will  en- 
title him  to  substitute  his  will  for 
theirs,  and- Justify  the  sale  as  one  of 
absolute  necessity.  Moale  v.  Cut- 
ting, 69  Md.  6X0,  516.  (4)  The  court 
should  appoint  receivers  only  when 
it  Is  absolutely  necessary  to  preserve 
estates  and  not  as  a  matter  of  course. 
In  re  Oakland  Lumber  Co.,  174  Fed. 

484,  C87.  98  CCA  388. 

[f]  "AbsolnMbr  owtaw"  within  the 
meaning  of  the  United  States  Bank- 
ruptcy Act  see  Phenlx  Nat.  Bank  v. 
Waterbury,  197  N.  T.  1«1,  1«6,  90  NK 

436. 

[g]  Absolvtdy  owB^Under  an 

assignment  of  stock  as  security  for 
a  note  providing  that  if  the  assignor 
4id  not  pay  the  note  at  maturity  and 


Whm  used  in  oonnecfeioii  wiUi  properly  righti 
the  Torda  "absolate"  and  "absolutely"  have  a 
partieolar  meaning  according  to  the  ocmtezt;"  when 

used  in  connection  with  a  gift  or  grant  of  personal 


defendants  did  pay,  they  should  "ab- 
solutely own"  the  stoclc,  It  was  held 
that  the  words  "absolutely  own"  Im- 
ported a  sale  of  the  stock,  and  not  a 
pledge  thereof  as  collateral  security, 
and  that  on  plalntifTs  failure  to  pay 
the  note  and  on  payment  thereof  by 
defendant  the  latter  became  absolute 
owner  of  the  stock.  Mco-genstcm  v. 
Davis,  14  NTS  ^1,  32. 

[h]  Absolutely  pzlvUeged  as  ap- 
plied to  communications  or  publica- 
tions In  cases  of  libel  and  slander 
see  Tanner  v.  Stevenson,  138  Ky.  678, 
584,  128  SW  878,  3D  LRANS  2»0  and 
note;  Sebree  v.  Thompson,  126  Ky. 
223,  227,  108  SW  374,  31  KyL  842, 
11  LRANS  723,  IB  AnnCas  770  and 
note;  PlnJey  v.  Steele,  159  Mo.  299, 
804,  60  SW  108,  52  LRA  852;  Ruohs 
V.  Backer,  6  Helsk.  (Tenn.)  895,  406, 
19  AmR  698;  Allen  v.  Earnest,  (Tex. 
Civ.  A.)  146  SW  1101,  1104;  Knapp 
V.  Campbell,  14  Tex.  Civ.  A.  199,  208, 
86  SW  765;  Noonan  v.  Orton,  32  Wis. 
106,  111;  Libel  and  Slander  £26  Cyc 
376]. 

[1]  "  'AlMKAut^  TOld.'  (1)  as 
characterising  the  prohibited  con- 
tracts of  married  women,  have  been 
declared  to  mean  'voidable'  at  the 
election  of  the  wife  (Jones  vc  Harrell, 
119  Oa.  873  [36  SB  690];  Perkins  V. 
Rowland,  89  Oa.  664),  and  not  'void- 
able' when  they  come  In  conflict  with 
the  rights  and  equities  of  bona  flde 
holders  and  purchasers  fer  value.'" 
Per  Hill,  C.  J.,  in  Farmers',  etc.  Bank 
V.  Eubanks,  2  Ga.  A.  839,  841,  69  SB 
193.  (2)  The  term  is  not  equivalent 
to  voidable  when  applied  to  void  final, 
process.  Peasley  v.  Weaver,  84  III. 
A.  80. 

40.  See  Williams  v.  Buffalo  Ger- 
man Ins.  Co.,  17  Fed.  83,  66;  In  re 
Reed,  20  F.  Caa.  No.  11,640,  21  Vt. 
635,  638;  Wilson  v.  White,  188  Ind, 
614,  623,  33  NE]  361,  19  LRA  681; 
Pritchett  v.  Corder,  105  SW  910,  911, 
82  KyL  418;  Moale  v.  Cutting,  69  Md. 
610,  515;  Steinway  v.  Steinway,  10 
Misa  663,  672,  32  NYS  183;  Morgen- 
stern  v.  Davis,  14  NTS  81,  82;  Grif- 
fith V.  Charlotte,  etc.,  R.  Co.,  23  a  C. 
25,  88,  55  AmR  1;  Whltsett  V.  Carney, 
(Tex.  CIv.  A.)  124  SW  443,  446;  In  re 
Bedford,  34  Utah  24,  27,  95  P  518,  16 
LRANS  728,  16  AnnCaa  118;  Wooddy 
V.  Old  Dominion  Ins.  Co.,  31  Gratt. 
(72  Va.)  362,  876,  31  AmR  732. 

[a]  Absolute  assignment. — An  in- 
strument passing  ^he  whole  right  of 
an  assignor  to  the  assignees  by  way 
of  security  see  Hughes  v.  Pump 
House  Hotel  Co..  (1902)  2  K.  B.  190 
rdlst  Mercantile  Bank  v.  Bvana, 
(1399)  2  Q.  B.  618]. 

[b]  Absolut*  oonttol  of  the  state 
as  applied  to  educational  institutions 
see  State  v.  Sowell,  143  Ala.  494,  89 
S  246. 

[c]  Absoint*  deed  of  trust  see 

Marquam  v.  Boss,  47  Or.  874,  408,  78 
P  698,  83  P  862,  88  P  1. 

[d]  Absoluts  OaUt^nT  Of  a  d«ed  la 
one  which  ts  complete  upon  the  actual 
transfer  of  the  Instrument  from  the 
possession  of  the  nmntor.  Dyer  v. 
Skadan,  1X8  Mich.  l48.  352,  87  NW 
277,  98  AmSR  461.  __ 

[el  "Absoluts  dissestf*  as  used  in 

a  will  was  held  siuBclent  to  carry 
the  fee,  and  give  testator's  wife  the 
entire  estate  left  by  him.  Jackson 
V.  Babooek,  18  Johns.  (N.  T.)  389, 

393. 

[f]  Absolute  sstats  (1)  means  a 
full  and  complete  estate  (Cooper  v. 
Cooper,  56  N.  J.  Eq.  46,  55,  38  A  198); 

(2)  one  which  cannot  be  defeated  or 
Changed  by  any  condition,  restriction, 
or  limitation  (Falconer  v.  Buffalo, 
etc,  R.  Ct>..  «9  N.  T.  491,  498;  Sturm 
V.  Sawyer,  2  Pa.  Super.  264,  257); 

(3)  an  estate  In  fee  simple  (Columbia 
Water-Power  Co.  v.  Columbia  Elec- 
tric St.  R.,  eta.,  Co..  172  U.  8.  476, 


491.  19  set  247,  4S  L.  ed.  521;  John- 
son V.  Johnson,  82  Ala.  687,  640;  My- 
ers V.  Anderson,  20  S.  C.  Eki.  344,  347, 
47  AmD  637  [quot  Fuller  v.  Mies- 
roon,  35  S.  C.  814,  14  SE  714];  In  re 
Bedford,  34  Utah  24,  27,  95  P  618,  IS 
LRANS  728,  16  AnnCas  118). 

[g]  Absoint*  Interest  (1)  In  con- 
nection with  real  estate  means  a 
complete  and  perfect  interest  in  con- 
tradistinction to  a  contingent  or  con- 
ditional one.  WlUiama  v.  Buffalo 
German  Ins.  Co.,  17  Fed.  68,  65;  Hough 
V.  City  F.  Ins.  Co.,  29  Conn.  10,  21,  76 
AmD  581;  Germanla  F.  Ins.'  Co.  v. 
Stewart,  13  Ind.  A.  627,  42  NE  286, 
289;  Davis  v.  Iowa  State  Ins.  Co.,  67 
Iowa  494,  495,  25  NW  745;  Collins  v. 
St.  Paul  F.  &  M.  Ins.  Co.,  44  Minn. 
440,  441,  46  NW  906;  Gaylord  v. 
Lamar  P.  Ins.  Co..  40  Mo.  13,  17,  93 
AmD  289;  Elliott  v.-  Ashland  Mut.  P. 
Ins.  Co.,  117  Pa.  648,  554,  12  A  676, 
2  AmSR  703;  Wooddy  v.  Old  Domin- 
ion Ins.  Co„  31  Graft-  (72  Va.)  362. 
375.  81  AmR  733.  (2)  -The  term  has 
no  fixed,  unvarying  meaning,  when 
used  In  connection  with  an  Interest 
In  property.  It  la  not  always  syn- 
onymoud  with  "unqualified."  tJsed  In 
connection  with  "estate,"  It  means  an 
estftte  in  lands  not  subject  to,  or  de- 
feasible upon  any  "condition."  It 
may  be  quite  as  often  and  as  per- 
tinently used  in  contradistinction  to 
"contingent"  or  "conditional,"  as  to 
"qualified"  or  "encumbered,"  and  in 
a  contract  of  Insurance  requiring  the 
interest.  If  not  a  leasettold  or  not 
absolute,  to  be  noted  In  the  policy, 
it  is  so  used.  It  did  not  require  that 
the  policy  should  express  a  mortgage 
upon  the  property  owned  by  the  In- 
sured in  fee  simple.  Washington  F. 
Ins.  Co.  v.  Kelly,  St  Md.  421,  450, 
8  AmR  149.  <3)  The  owner  of  an 
"absolute  Interest"  la  one  who  "has 
dominion  of  a  thing,  real  or  personal, 
corporeal  Or  lncori>oreal,"  with  the 
right  to  enjoy,  use,  or  destroy  the 
same,  as  fiu*  as  the  law  permits  or 
he  Is  not  prevented  by  covenant  or 
agreement.  "Sole  owner"  must  mean 
that  no  one  else  has  or  owns  an 
Interest  In  the  real  estate,  and  there 
is  no  distinction  between  sole  owner 
and  the  owner  of  an  "absolute  In- 
terest." A  sole  Interest  and  an  abso- 
lute interest  mean  the  same  tMng. 
Carver  v.  Hawkeye  Ins.  Co.,  69  Iowa 
202,  204.  28  NW  555. 

[h]  Absolut*  ownership  (1)  Is  per- 
fect ownership  without  condition  and 
withouj;  restriction,  limitation,  or  en- 
cumbrance. Shanley  v.  Herold,  141 
Fed.  428,  428;  In  re  Howland,  76  App. 
Div.  207,  210.  77  NTS  1025;  Williams 
v.  Lande.  74  Hun  426,  428,  26  NTS 
703;  Converse  v.  Kellogg,  7  Barb.  (N. 
T.)  590,  697;  Steinway  v.  Steinway. 
10  Misc.  663,  572,  32  NTS  183.  See 
Sturm  V.  Sawyer,  8  Pa.  Super.  254, 
267.  The  title  to  personal  property 
cannot  be  said  to  be  perfect,'  or  the 
ownership  "absolute"  while  one  per- 
son la  the  general  owner,  and  another 
has  possession  with  a  right  to  pos- 
session. Converse  v.  Kellogg,  7  Barb. 
(N.  T.)  590,  597.  (2)  Until  the  death 
of  the  husband,  leaving  her  surviv- 
ing, the  wife  has  no  claim  on  realty 
owned  by  him  In  fee  and  conveyed  by 
him  alone  after  the  marriage;  and 
hence  the  husband's  arantee  becomes 
"absolute  owner"  of  the  property, 
within  the  meaning  of  a  questfon  in 
an  explication  for  insurance  thereon, 
the  answer  to  which  was  made  a  war- 
ranty. Ohio  Farmers'-  Ins.  Co.  v. 
Bevis,  18  Ind.  A.  17,  46  NE  928.  (3) 
An  equitable  title,  that  would  be  pro- 
tected by  a  court  of  equity  as  such, 
may  be  an  ownership  as  aosolttte  ss 
the  legal  title.  Gaylord  v.  Iiamar  F. 
Ins.  Co.,  40  Mo.  13,  17,  93  AmD  189. 

M]  Absoluts  power  (tf  aUsnatlon. 
— The  word  "absolute,"  In  a  statute 
prohibiting  suspension  ofittat  "abao' 
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or  real  property  they  have  the  same  meaning  and 
import  as  an  estate  without  condition  or  qualifica- 
tion;** and  they  usually  carry  the  fee,**  but  this  ia 
not  to.  be  construed  as  thdr  fixed  and  unvaried 
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lute  power  of  alienation  for  a  longer 
period  than  the  duration  of  a  life 
or  Uvea  in  being,  has  no  reference 
to  the  time,  but  rather  to  the  power 
or  the  privilege  of  aUenlng.  The 
word  '■absolute'*  could  not  mean  "for 
Blnca  that  would  disagree 
with  the  word  "suspended,"  Implying 
temporary  denial,  and  with  the  de- 
clared right  to  suspend  the  power 
during  the  period  of  cerUtn  lives, 
and,  by  implication  at  least,  not  be- 
yond such  period.  FoWler  v.  Duhme, 
143  Ind.  248^  294, 42  NE  «23.    Bee  also 

^  NW  87  l"*'- 
tJ]  ,  "AlMMlvt*  p«im<  «f  auvoai- 

Uon"  Is  one  by  means  of  which  the 
donee  is  enabled  in  his  lifetime  to 
dispose  of  the  enUre  fee  for  his  own 

[k]  dxmalaU  pMpwtr— PrMerty 
IS  absolute  when  an  external  ooject 
or  thing  fa  objectively  and  lawfully 
appropriated  b_y  one  to  his  own  use 
In  exclusion  of  all  others.  GrlfBth  v. 
Charlotte,  etc.,  R.  Co.,  23  8.  C.  25,  88, 
S5  AmR  1.  "Free,  not  controlled  by 
others."  Williams  v.  Vancleave.  7  T. 
B.  Mon.  (Ky.)  388,  898. 

ri]  Ateolttt*  tttla^As  applied  to 
title  to  land  "absolute"  means  an 
exclusive  title,  or  at  least  a  title 
which  excludes  all  others  not  com- 
patible with  It.  An  absolute  title 
to  land  cannot  exist  at  the  same 
time  In  different  persons  or  in  dif- 
ferent governments.  AH  our  institu- 
tions recognise  the  absolute  title 
of  the  crown,  subject  only  to  the 
Indian  '  right  of  occupancy,  and 
recognise  the  absolute  title  of  the 
crown  to  extinguish  that  right.  This 
Is  incompatible  with  absolute  and 
complete  title  in- the  Indians.  John- 
son V.  Mcintosh,  8  Wheat  (U.  S.)  643, 
688,  5  Xj.  ed.  «81. 

[m]  ■'Absoluts  vested  interests" 
are  not  estates  which,  though  vested, 
are  liable  to  be  subsequently  divested 
by  the  happening  of  a  contingent 
event.  In  re  Alien,  109  Pa.  489,  496, 
1  A  82;  Pennsylvania  Co.'s  App.,  109 
Pa.  489,  492,  1  A  82. 

•'Al>Bolut*l7   ▼wtetf"  means 
Indefeaslbly  vested."  Brown  v.  Kin- 
ney. 128  Fed.  310,  312.    See  Constitu- 
tional Law  [8  Cyc  877], 

41.  Shanley  v.  Herold,  141  Fed. 
423.  428;  Johnson  v.  Johnson,  32  Ala.  i 
«37.  640;  Wilson  v.  White,  133  Ind. 
C14.  «23,  33  NEi  SSI,  19  Lra  GSl; 
Pritchett  v.  Corder,  105  SW  910,  911, 
32  Kyi,  418;  Williams  v.  Vancleave,, 
7  T.  BL  Mon,  (Ky.)  388,  893;  Converse 
V.  Kellogg,  7  Barb.  (N.  T.)  590,  597; 
Sturm  T.  Sawyer,  2  Pa.  Super.  264, 
2&7:  In  re  Bedford,  84  Utah  24,  27, 
tS^P  618,  16  LRAHB  728,  16  AnnCas 

[a]  Thas'  the  most  usual  accepta- 
tion of  the  word,  when  used  In  con- 
nection with  estates,  is  the  opposite 
of  partial  ow~  conditional  (Johnson  v. 
Johnson,  32  Ala.  637;  Converse  v.  Kel- 
logg, 7  Barb.  (N.  Y.)  590);  and  char- 
acterises a  pure  estate,  unmixed  and 
unconnected  with  any  peculiarities  or 

Juailflcatlons:  a  naked  estate,  freed 
rom  any  qualification  and  restriction 
In  the  donee  (Anderson  L.  X>.  [quot 
In  re  Bedford,  34  Utah  24,  27,  95  P 
518  16  LRANS  728,  16  AnnCac  118]). 

[b]  "Absolute  control"  of  estate. 
— Barntftt  v.  Barnett.  117  Md.  265, 
268.  83  A  160,  AnnCaslOlSE  1284 
(construing  provision  In  will), 

lc\  Ab  absolute  oonveyaace  is  one 
which  vests  the  entire  interest  In  the 


meaning.  They  may  be  used  in  connection  with  an 
interest  in  property  and  yet  not  be  regarded  as  the 
equivalent  of  ''unqualified."*" 


property  conveyed,  both  legal  and 
Muitable,  in  the  grantee.  Pmnney  v. 
BroschelT,  80  N.  Y.  544. 

[d]  "Aa  absolttte  gift  (1)  is  one 
where  not  only  the  legal  title,  but  the 
oeneflcial  ownership  as  well,  Is  vested 
m  the  donee."  Watklns  v.  Blgelow, 
«  Minn.  210,  2»4.  100  NW  110?.  (2) 
TTiew  Is  a  dinerenoe  between  an 


absolute  gift  and  one  made  mortis 
causa.  In  the  former  case  the  donee 
P«»<5««i  In  ths«ltfetlme  of  the  donor, 
the  absolute  owner  of  the  thing  given, 
but  donatio  mortis  causa  leaves  thi 
!^-??f  in  the  donor,  unless  the 

SXJS.h'^"!*''®  the  donor) 

which  is  to  divest  him."  Buecker  v 
9^^/'J^J*  N.  J-  Eq.  800.  «0?  47A  M 
jolt  Edwards  vrjonei;  1  iyi.  *  c. 

[e]    Abaolnte  pnzoliM«  of  pew  as 

leasehold  rights 
see  Ridout  y.  Harris,  17  U.  C.  C.  P7  88. 

fh£'^«^^*^?**  <1>       on«  where 

^l«£'^?^**\5*'v*"  personal  chattels 
ti?S?^#^*K  *  t"y«r  upon  the  comple- 
tion of  the  bargain  or  treaty  be- 

nff™  t^^^Pfl"""?^-  0"«  party 

?hf  "'♦1?'*  *  certain  price  ind 

agrees  to  give  it.  there  is 
S™iPJ?l*'^S  bargain  and  sale,  and  the 
?^?£I*^K  P"^*"  ''^"^  fiargalner 
bargainee;  but  although  the 
property  passes,  delivery  caniot  be 
required  until  the  money  is  paid 
where  the  sale  is  for  cash.  T^^ax 
7?^^S"'?'  r-  330,  3367  82  A  227 

ixL^t  l^lf  al'solute  which  has  been 
.perfected  while  a  con- 
*5  takes  ef- 

fh«  ^  Jl'i?  become  complete  upon 
wSifJ'ir'**""^"''*  a  condiOon. 

12^  SW  J',  'l^A""^  Civ.  A  ) 

11I4  HW  443,  445.    See  In  re  Prlnrln 
Paint  Co..  lis  Fed.  586,  588.  ""^^^ 
[g]     Absoluts  transfer.— Under  n 
statute  declafing  that,  where  a  buyer 

Ztf}*l^°^^''}y  to  «»er 

«ii^^"i!^f  contract  for  payment  of 
trlj^IrF^*-  %^  the  price,  "an  absolute 
transfer"    of  such   contract  by  the 

St  L®*"  .T*'^*^  J:**?."*"         the  unpaid 
that  a  transfer  of 
indorsement,  which  ren- 
dered the  vendor  liable  for  the  debt 
T™*"'"^  "ot  an  kbsolute 

iht"?/!"^  statute,  so  that 

the  lien  for  the  payment  of  the  bal- 
filJi?  ?^  the  purchase  price  for  the 
land  for  which  the  note  was  given 
was  not  waived.  Ban'croft  v.  CS.Bby, 
74  Cal.  683,  B85,  16  P  504  '-"""J'. 

S^USf™5,  "Williams,  73  Cal. 
99  14  P  894;  Truax  v.  Gregory  196 
^Jxr"<.ii^,*JUP/"ohett  V  Forder, 
JOS  SW  910,  32  KyL  418;  Watklns  v 
Blgelow,  93  Minn.  210,  100  NW  1104; 
Underwood  v.  Cave,  l76  Mo.  1,  75  SW 
ilV  J^othv.  Rauschenbusch.  173  Mo. 
582  73  SW  664.  61  LRA  45^;  Cooper 
y.  Cooper,  56  N.  J,  Eg.  48,  88  A  198; 
Lott  v.  WykoflC.  2  N.  sSK:  Pei^on  v 
Penton,  36  Misc.  479,  71  NTS  1083- 
^-  ^bcock,  12  Johns.  (N.  T.) 

ll^'-A  T?^""J5''0"'«  ^"t-  Pa.  840, 

3;  S-'^Pin^'IS^^awalt  V.  Oreenawalt, 
Kifi^,*^»^'eP^^^'^  v.^Kopp.  26  Pa 
|1«  [quot  Sturm  v.  Sawyer,  2  Pa. 
Super  254];  Fuller  v.  Mfssroon^  35 
S  C.  314  14  SE  714;  Moseley  v.  rian- 
klnson.  22  S.  C.^323:  MoCIure  v. 
Young,  24  S.  C.  Eq.  559;  Myers  v. 
Anderson,  20  3.  C.  Eq.  344.  47  AmD 
537:  In  re  Bedford,  84  Utah  24,  95 
f.J'^h  16  LRANS'72S,  16  AnnCas 
118  Fackler  v.  Berry,  93  Va.  666  25 
SE  J87,  AT  AmSR  Re  Walker, 


V  5"tv.  "JJi  Forsyth  v.  Gait,  22  u! 

[a]  Thus  Mr.  Blackstone,  in  2 
Comm.  p  104,  in  speaking  of  freehold 
estates  of  inheritance,  uses  "abao- 
lutely*'  as  synonymous  with  "fee 
simple."  Rapalje  ft  L.  L.  D.,  In  speak- 
ing of  the  owner  of  the  estate  In  fee 
simple,  said:  "He  'is  the  absolute 
owner  of  land  or  other  realty.'"  The 
same  dictionary.  In  speaking  of  the 
legal  definition  of  the  term  "abso- 
lute, says  the  meaning  Is  "com- 
plete, final,  perfect,  unconditional, 
yi"'?.**do*£,°-  In  Myers  v.  Anderson, 
20  S.  C.  Eq.  344,  346,  47  AmD  637 
after  the  bequest  for  life,  the  limita- 
tion to  the  issue,  "to  be  their  abso- 
lute property,"  forever.  The  word 
"absolute"  carried  the  fee.  In  Mo- 
Lure  T.  Toung,  24  S.  C.  Eq.  5S9,  676. 


the  court  quoted  approvingly  the  lan- 
guage in  the  foregoing  case,  and  held 
the  words,  after  a  life  estate,  "to 
Une^  descendants  absolutely  and  for- 
ever, to  mean  that  such  descendants 
took  as  purchasers.  Therefore,  where 
a  will  provides  that  an  esUte  In  land 
shall  vest  absolutely,  the  devisee  win 

»ni  K*^*'  M^'^^*  SE  714.  Where  a 
flnL'*,??'l??*^o^,  *  certain  sum  to  d<S 
Sed^'^to  ^?  'dlstrib- 

H?™  *o  him  at  the  expiration  of 
«h™^S^*'  .     .*afl  heia  th«S  the 

cSJtS?.«>**'^'"^*' ^"  should  bS 

construed  as  givW  defendant  a 
yf.«ted  Interest  In  1^  totSrSoi^ 

1nlK:,^l°*.^^'^frt  "'o»"«Jy  as  to  itreS^ 

alwolute  f«*  simple  Is 

mifn  ^i'.  '^J'*  a»  estate  to  a 
^"„'^,?i8  Ijelrs  absolutely  for- 
Y  ?  BiiK^^l  V.  Wyckoff,  1  BarV  (N. 
i.>  06&,  674.    It  is  one  in  whirh  tvia. 

env''wftif"""~*  the  en7i?e  prSi- 
SnJL  TJl'^    unconditional    powe>    ot ' 

during  his  life,  and  de- 
^S^fi^R  "^Irs  and  legaJ  rep- 

"Pon  his  death  i^testat^ 
^p^Jsk''  ^""£?"'  .134  Qa.  49,  50_,  67 
f^^  Phenix  Ins.  Co.  v.  Bow- 

r®^  «20,  7  S  596,  19  AmSR 

intB  /L"-  expression  "abso^ 

l,ti®  J^®'  a»  «»e1  in  an  Ontario  stati 
ute,  does  not  necessarily  mean  clear 
of  all  encumbrances.   Re  Land  ReirU^ 

.  Smith  V.  Bell    6  Pfit    ctt   h  \ 

^lA^b  *f  "aj^l'ruax  v  -Gr?go?y* 
196  111.  83,  87,  63  NE  674*  Krata  v 

Boyd  V.  Strah'an,  3<f  111.  ^65.  38ll  wit: 
"ams  y.  Vancleave,  7  T.  B.  Mon 
(Ky.)  888,  893;  Washington  F.  Im 
wq-^T^.?'^^-  Md.  421.^50.  8  Ama 
16,  75^SW  ^""^         MO.  1. 

Basemwit^By  a  devise  of  a 
tl^J'^J^^,  *>e  his  absolutely-' 

the  devisee  takes  only  an  easement. 

JT^E  ll?'^'^'  "Ht. 
T*  tN-  ••tates*— In   Smith  v 

the  word  "absolutely"  used  with  refer^ 
t  fS}°^^^  ^^Tfte  In  personalty  was 
rif^***.*"  qualified  by  other  words  In 
the  bequest,  and  thereby  explained  to 
absolute  riShts  as  a 
tenant  for  life  could  enjoy.  In  Krats 
y  Kratz  189  III.  276.  280,  59<  NB  BlS, 
the  words  "absolutely  and  uncondl- 
t  onally "  used  In  a  will  in.  connec- 
tion with  an  estate  In  lands,  were  so 
quailfled  In  meaning  as  to  confer  only 
tne  right  to  hold  and  enjoy  an  estate 
i«nant  for  life  or  diiring  the 
widowhood  of  the  devisee.  .  And  see 
f^^l^^"'-  Westcptt,  18  Ves.  Jr.  448. 
451  (where  the  language  of  the  be- 
quest was  "to  be  at  her  full,  free, 
and  absolute,  disposal  and  disposition 
during  her  natural  life"  without  be- 
ing liable  to  any  account,  eta:  and 
■the  master  of  the  rolls  said  that  "as 
the  testator  had-  given  to  her  in  ex- 
press terms  an  interest  for  life.  I 
cannot  under  the  ambiguous  words, 
afterwards  thrown  in,  extend  that  In- 
terest to  the  absolute  property"), 

[c]  U»biut7fort«rtator's^btii^ 
The  word  "absolutely."  In  a  will  giv- 
ing to  testator's  wife  all  hia  personal 
property,  except  as  otherwise  dis- 
posed of,  and  directing  that  she  take 

gpss^slon  thereof  immediately  after 
is  death  without  inventory  or  ap- 
praisement, and  hold  it  as  her  own 
"absolutely,"  does  not  indicate  an 
intention  on  the  part  of  the  testator 
that  his  wife  should  take  the  prop- 
erty free  from  liability  for  debts; 
but  It  was  used  in  contradistinction 
to  the  phrase  *Yor  the  term  of  her 
natural  life."    "Absolutely"  waji  In- 
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ABSORB— ABSTRACTION 


(Cross  references.")' 

ABSORB.  To  suek  up;  to  drink  in,  to  imbibe;*" 
to  draw  in  as  a  constituent  part.*"  >. 

AB80BFTIVE  SUBSTANCE.  In  electrical  art, 
a  term  Bometimes  Bynonymoas  with  ''aetiva  mate- 
rial."" 

ABSQUE  HOC.  LiteiaUy  "Without  this.""  In 
pleading,  technical  words  of  depial  used  in  pleading 
by  way  of  special  traverse.** 

ABSQtTE  JNJTTBIA.  Literally  "Without  in- 
jury.""   '  ' 

ABSQXTE  TALI  CAUSA.  Literally  "Without such 
eause."  In  pleading,  technical  words  used  in  the 
now  obsolete  replication  de  injuria.''* 

ABSTAIN.  In  its  general  sense  to  forbear  or 
refrain  from,  voluntari^,  but  used  chiefly  to.  denote 
a  restraint  upon  the  passiouB  or  appetite.'^  (Cross 
refereneea.'*) 

ABSTBAGT.  As  a  notin,  a  word  denoting  a  less 


quantity  containing  the  virtue  and  force  of  a  greater 
quantity;"^  that  which  comprises  or  concentrates  in 
itself  the  essential  qualities  of  a  larger  thing,  or  of 
several  things;  an  abridgment,  compendium,  epit- 
ome or  synopsis."*  It  ordinarily  means  a  mere  brief, 
And  not  a  copy  of  that  from  which  it  is  taken,"^ 
although  sometimes  used  in  the  sense  of  copy.*'  As 
.  a  verb,  to  take  or  withdraw  from  ^  to  draw  away, 
take  away,  withdraw,  or  remove."  (Cn»s  refer- 
enees.") 

ABSTRACTION.    Within  the  meaning  of  the 

banking  laws,  thcr  act  of  one  <  who,  being  an  officer 
of  a  national  banking  association,  wron^ully  takes 
or  withdraw^  from  it  any  of  its  moneys,  funds,  or 
credits,  with  intent  to  injure  or  defraud  it,  or  some 
other  person  or  company,  and,  without  its  knowl- 
edge and  consent  or  that  of  its  board  of  directors, 
eonverta  them  to  the  use  of  himself  or  of  some 
other  person  or  company'other  than  the  bank.*^ 


tended  to  define  the  duration  and  ex- 
tent of  the  widow's  estate,  and  was 
employed  to  guard  against  the  Idea 
of  a  life  estate  only.  In  re  Thomp- 
son, 182  Pa.  341),  343,  37  A  940. 

[d]  ITot  s*p«rat«  estate. — clause 
In  a  will  bequeathing  property  to  the 
testator's  dkughters,  and  directing 
the  shares  to  "vest  absolutely  In 
them  and  their  respective  ^heirs  of 
their  bodies  forever,"  does  not  create 
a  separate  estate  In  a  daughter  mar- 
ried at  the  date  of  the  will.  Johnson 
V.  Johnson,  32  Ala.  6S7,  6S9. 

44.  AbBolnt*: 
Bill  of  sale  see  Chattel  Mortgagee 

[6  Cyc  990,  994]. 
Conviction  to  a  moral  certainty  see 
.  Criminal  Law  112  Cyo  6243. 
t>eed  aa  mortgage  see  HOrtgagBs  [27 

Cyc  991]. 

Fee  simple  see  BatateB*ri6  Cyc  602]. 

Guaranty  see  Guaranty  [20  Cyc  1398]. 

Interest  in  property  see  Plre  Insur- 
ance [19  Cyc  689,  698,  699 J;  Marine 
Insurance  [26  Cyc  664,  5661. 

Loss  see  Marine  Insurance  [26  Cyc 
686). 

Promise  to  pay '  see- Sales  [S5  Cyc 

664  note  49]. 
Sales  dlstingulehed  from  conditional 

see  Sales  [36  Cyc  653.  654]. 
See  also   Abiding  Conviction  ante 

p  303. 

46.    Webster  New  Int.  D. 

[a]    ta.  m  poller  of  aooMent  lusniv 

MUM  providing  that  the  policy  6oes 
not  cover  Injuries  from  poison  or 
anything  accidentally  or  otherwise 
absorbed  or  inhaled,  the  word  "ab- 
sorbed" ,  manifestly  has  reference 
only  to  the  process  of  absorption  by 
sucking  up  or  imbibing  through  the 
pores  of  the  body,  and  does  not  apply 
to  death  .by  asphyxiation.  Fidelity, 
etc.,  Co.  V.  Waterman.  161  111.  632, 
686.  41  HE  2S3,  32  LRA  664. 

46.  Coopersvllle  Co-op.  Creamery 
Co.  v.  Lemon,  163  Fed.  145,  154,  89 
CCA  696. 

47.  Electrical  Accumulator  Co.  v. 
Brush  Electric  Co.,  62  Fed.  130,  137, 
2  CCA  682.  ^ 

48.  Farmers'  etc..  Tump.  Co. 
McCuIlough,  25  Pa.  303.  30f 

49.  BurHll  L.  D.;  Stephah  PI.  165. 
4  Minor  Inst.  698;  31  Cyo  192. 

[a]  Absqus  hoc,  vnod  fsoftaTlt  In 
forma,  Iko.  is  literally  translated. 
•TPlthout  this,  that  he  enfeofCed  in 
form,  &c."    Tayler  L.  GWss.  _ 

[bj  Pleading  oovananta. — The  ad- 
dition of  absque  hoc  to  the  plea  of 
"covenants  performed"  puts  plaintiff 
to  the  proof  of  performance.  Reiter  v. 
Morton,  96  Pa.  229,  238;  Farmers,  etc., 
Turnp.  Co.  v.  McCullough.  26  Pa.  303. 
304;  Martin  v.  Hammon.  8  Pa.  270, 
272;  Wilkinson  v.  Pittsburgh  Farm- 
ers', etc.,  Turnp.  Co..  6  Pa.  398.  See 
also  Zents  v.  Legnard.  70  Pa.  192, 
194;  Hite  v.  Kier,  38  Pa.  72,  76. 

50.  Tayler  L.  Gloss.  See  Damnum 
Absque  Injuria  [13  Cyc  2551. 

51.  Wharton  L.  Lex.  See  18  Cyc  767. 
62.    Webster  D.  tquot  Jordan  v. 


Dunn,  15  Ont.  A.  744,  746  <where  it 
was  held  that  a  condition  in  a  will  to 
abstain  from  intoxicating  liquors  and 
card  playing  was  valid.  The  court 
said:  "It  happens  that  the  popular 
use  of  the  word  'abstain,'  with  ref- 
erence to  drinking  habits,  is  also  the 
recognized  etymological  meaning  of 
the  word")]. 

68.  Abstaini 
Validity  of  contract  to  see  Contracts 

(9  Cyc  316]. 

64.  Harding  v.  Bedoll,  202  Mo.  626, 
630,  100  SW  638  [cit  Cyci;  McCracken 
v.  Graham.  14  Pa.  209,  -210;  Harrison 
V.  Southern  Porcelain  Mfg.  Co.,  10 
3.  C.  278,  283. 

[a]  Abstraot  power. — In  Latimer 
V.  Bard.  76  Fed.  536,  643,  644,  the 
court  said:    "It  is  held,  and  It  is 

Senerally  so  understood,  that,  If  any 
ay  is  provided  by  law  for  accom- 
plishing a  desired  purpose,  power  In 
the  abstract  may  be  said  to  exist  for 
doing  It.  ...  I  am  constrained 
to  hold  that  the  statutes  of  the 
United  States  confer  the  abstract 
power  upon  national  banking  asso- 
ciations to  Increase  their  capital  to 
such  a  limit  as  might  be  approved 
by  the  comptroller  of  the  currency, 
and  that  this  power,  as  such,  exists 
independently  of  the  separate  steps 
required  to  be  taken  by  the  share- 
holders In  the  exercise  of  the  power; 
and  that  any  irregularities.  Informal- 
ities, or  defects  In  the  exercise  of 
the  general  power,  like  that  set  up 
ad  a  defence  to  this  action,  may  be 
waived  by  the  subscriber."  See  also 
Veeder  v.  Mudgett,  95  N.  Y.  295,  310. 

66.  Hess  V.  Draffen,  99  Mo.  A. 
580,  585,  74  3.  W.  440:  McCracken  v. 
Graham,  14  Pa.  209,  210. 

[a]  Abstract  Instrootlons, — (1> 
Instructions  are  abstract  when  they 
assert  propositions  of  law  not  legiti- 
mately arising  out  of  the  testimony 
Itself,  or  the  inference*  deducible 
therefrom.  Gilliam  v.  State,  60  Ala. 
145,  146.  (2>  A  charge  is  not  ab- 
stract when  there  Is  any  evidence, 
however  weak,  at  all  tending  to  sun- 
port  It  (Gilliam  T.  SUte.  60  Ala.  W. 
147;  Hair  v.  Little,  28  Ala.  2S6).  (Si 
or  if  there  is  any  evidence  from 
which  the  juiy  might  infer  the  exist- 
ence of  the  fact  supposed  (Arkadel- 
phla  Lumber  Co.  v.  Asman,  85  Ark. 
568,  677.  107  SW  1171):  (4)  but  un- 
less there  is  some  evidence  tending 
to  establish  all  the  hypotheses  upon 
which  an  Instruction  Is  ba«ed,  or 
some  evidence  from  which  the  jury 
might  have  Inferred  the  existence  of 
the  facts  stated,  the  Instruction  was 
erroneous  (Dixon  v.  Ahem,  19  Nev. 
422,  435.  14  P  698). 

68.  Dickinson  v.  Chesapeake,  etc, 
R.  Co.,  7  W.  Va.  390,  413. 

[a]  Abstracts  or  rstnns  tuidsr 
•leoUon  laws. — Under  statutes  pro- 
viding for  the  canvass  of  returns 
and  the  making  of  abstracts  of  the 
number  of  ballots  cast,  the  names 
of  the  persons  voted  for,  the  num- 


ber of  votes,  etc..  If  has  been  held 
that  the  word  "abstract"  Implies  an 
antecedent  subject,  which  is  the  re- 
turns as  canvassed  and  received  from 
the  various  precincts.  Clark  v. 
Lake,  146  Iowa  109,  112,  124vNW  866. 

[b]  "TrausctlpV  dlstjaipashsa,— 
A  transcript  Is  generally  defined  as 
a  copy,  and  Is  more  comprehensive 
than  an  abstract.  Harrison  v.  South- 
ern Porcelain  ittg.  0>^  10  B.  C.  278, 
283. 

[c]  OertUtsd  oojnr  of  JudcniMit 

not  an  abstract  see  j&kson  v.  nirker. 
8  Cal.  A.  98,  100,  84  P  487. 
.  67.  See  Wilhfte  v.  Barr,  67  Mo. 
284,  286  (where  it  was  held  that  in 
a  certificate  by  the  register  of  a  land 
office  that  a  certain  plat  was  a  cor- 
rect abstract  of  the  records  of  the 
ofllce,  the  word  "abstract"  was  used 
in  the  sense  of  copy,  within  a  statute 
providing  that  copies  of  entries  cer- 
tified by  a  register  should  be  re- 
ceived in  evidence). 

58.  U.  S.  V.  Northway,  120  V.  S. 
327,  331,  7  set  580,  30  L.  ed.  664; 
U.  S.  V.  Harper,  33  Fed.  471.  479. 

[a]  Kaa  no  tsohnloal  msanlng. — 
The  term  "abstract,"  as  used  In  U.  S. 
Rev.  St.  (1878)  9  6209.  has  no  tech- 
nical meaning  like  "embezzle";  but 
it  is  employed  In  the  statute,  and  Is 
to  be  understood.  In  its  ordlnanr  and 
popular  sense,  as  "taking"  or  'Srlth- 
drawing  from,"  so  that  to  abstract 
the  moneys,  funds,  credits,  and  as- 
sets of  a  bank  is  to  take  or  with- 
draw them.  U.  S.  v.  Northway,  120 
U.  S.  327,  334,  7  SCt  580,  10  L.  ed. 
664;  U.  8.  v.  Harper,  S3  Fed.  471,  479. 

[b]  "BmhenlsmMiV  dlsttawaubsd 
see  U.  S.  v.  Yoatsey,  91  Fed.  8S4, 
867;  U.  S.  V.  Lee,  12  Fed.  816.  S18. 

[c]  "Aaroeay"  aSmOagiiiUbma  see 
U.  S.  V.  Northway,  120  U.  S.  327,  335. 
7  SCt  680.  30  L.  ed.  664. 

[d]  •WiHVVlT"  aiatlBff«dWb«a  nee 
U.  8.  V.  Talnto^S  F.  Cas.  No.  16,428, 
11  Blatchf.  S74,  377. 

SB.  Hose  V.  State,  11  Oh.  Cir.  Ct. 
87,  94,  6  Oh.  Cir.  Deo.  73. 

eou  AbstHMtt 

Court  record,  as  contempt  see  Con- 
tempt [9  Cyc  7]. 

Of: 
Record: 

As  Evidence  see  Evidenoe  [17 

Cyc  823]. 
Of^Jud|Tnent  see  Judgments  [23 

On  appeal  see  Appeal  and  Krror 
[3  Cyc  77];  Criminal  Law  118 
Cyo  857], 
Title  see  Abstracts  of  Title  [1  Cyc 

212]. 

Question,  review  of  see  Appeal  and 
Error  (2  Cyc  533];  Criminal  Law 
[12  Cyc  797]. 
Taxation  of  costs  for,  on  appeal  see 

Costs  [11  Cyc  224]. 
See  also  Moot  Case  [27  Cyc  9111. 
61.   U.  S.  V.  Breese.l31Fed.  916,  921. 
[a]    AhstvMtton  wltUa  Advlteza- 
tloa  of  Vood  Aot  see  Spiers  v.  Ben- 


nett. [1896]  2  a  R  65,,^2. 
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I.  DEFIMrnOir  [M]  P  365 
n.  OBJEOT  [$  2]  p  365 
UL  BT  IV^OM  UADE  [$$         p  366 

A.  In  General  [M}  P  366 

B.  Search  hy  Pvblic  O^cer  [$  4]  p  366 

17.  FOBH  AND  REQUISITES  OF  ABSTRACT     6]  P  366 

T.  RIGBTS.  DUTIES,  AND  LIABILITIES  OF  ABBTBAOTERS 

A.  SeUition  toward  Employer  [$  6}.  p  367 

B.  Sight  to  Compensation      7j  p  367 

C.  Giving  Bond       S]  p  367 

D.  Knowledge,  Care,  and  SkiU  Bequired  [$  9]  p  368 

E.  Nature  and  Performance  of  Dutiea      10]  p  368 

F.  Nature  and  Extent  of  Liability  [H  11-12]  p  368 

1.  In  General  [$  11]  p  368  . 

2.  To  Whom  Liable  [$  12]  p  369 

O..Uability  of  Public  Officer  Making  Searches  [6  13]  p  370 
VL  ACTIONS  [$$  14-19]  p  370 

A.  Nature  and  Form  of  Action  [J  14]  p  370 

B.  When  Right  of  Action  Accrues  [$  15]  p  370 


6-13]  p  367 


C.  Defenses 

D.  Pleading 

E.  Evidence 

F.  Damages 


U  16 

[$  17: 

[«  18, 
[S  19 


p  370 
p  371 
p  371 
p  371 


osom  xanmamns 


Ahstrmct  of  title  aa  evidence : 
Generally  see  Bvldano*. 

In  proceedlBff  to  register  laiAi  title  see  Beoords  [34 

Cyc  e02].. 

Ezamfnation  and  use  of-  records   by   abstracter  see 

BeoocdB  [SI  Cyc  69S]. 
Fonilshliis  of  abstract  and  elEect: 

In  ejectment  see  ajMbnaM  [15  Cyc  111]. 


Furnishing  of  abstract  and  effect: — Continued 

In  trespass  to  try  title  see  Vrnq^MM  to  Try  Vltle  [S8 

Cyc  1209]. 

Liability  or  attorney  for  negligence  In  examining  title 
a^e  Attovney  and  OUent  [4  Cyc  9S6]. 

Rights  and  liabilities  of  vendor  and  purchaser  Me 
Vendor  and  Pozoliaser  [S9  Cyc  1516,  16S7]. 

Statutes  of  ttmttatlon  In  actions  axalnst  abstracter  see 
Ubaitetloui  or  Aottons  [26  Cyo  1117]. 


I.  DEFINITION 


[$  1]  An  abstract  of  title  is  a  short  and  method- 
ic^ siinunary  of  the  documents  and  facts  which 
affect  the  title  to  a  piece  of  land.^    The  terms 


"abstract"  and  "examination"  are  often  used  in- 
terchangeably, and  in  their  ordinary  acceptation  are 
practically  synonymous.^ 


n.  OBJECT 


[$  2]  The  object  of  an  abstract  of  title  is  to 
oiable  a  purchaser  or  his  co'unsel  readily  to  pass 


upon  the  validity  or  condition  of  thi  title  in  ques- 

/tion^  by  showing  the  origin,  course,  and  incidents 


1.  Hollifleia  V.  Landnim,  81  Tex. 
Civ.  A.  187,  193,  71  SW  979  [quot  1 
A&BBnc  (2d  ed)  210]. 

[a]  Otlier  d«flnltioiis^"A  sum- 
mary or  an  epitome  of  the  facts  relied 
on  as  evidence  of  title."  Helnaen  v. 
I^mb.  117  111.  649,  666,  7  NEl  76. 

"A  memorandum  or  conciae  state- 
ment of  the  ccmveyances  and  incum- 
brances which  appear  on  the  public 
records  affecting  the  title  to  real  prop- 
erty." Nfcbolson  V.  Lleber,  <Tex.  Civ. 
A.)  15S  SW  641.  «44  [quot  Cyc]. 

"An  epitome  or  short  statement  of 
the  succesaive  title  deeds  or  other  evi- 
dences of  ownership."  Tasker  v.  Gar- 
rett County.  82  Md.  160,  164.  28  A 
407. 

"A  statement.  In  aubstance,  of  what 
appears  on  the  public  records  affecting 
the  title  to  the  property."  Union  Safe 
IVposit  Co.  V.  Chisholm,  33  111.  A.  «47, 
C49. 

"A  concise  statement  of  the  record 
evidence  of  one's 'title  or  Interest  In 
realty."  Anderson  L-  D.  [quot  Loring 
T.  Oxford,  18  Tex.  Civ.  A.  416,  417.  46 
SW  866.  where  It  la  said  that  this  la 


"perhaps  the  most  accurate  definition 
for  this  country"]. 

"A  brief  account  of  all  the  deeds 
upon  which  the  title  rests.  A  synopsis 
or  the  distinctive  portions  of  the  va- 
rloua  instruments  which  constitute  the 
muniments  of  title."  Dickinson  v. 
Chesapeake,  etc.,  R.  Co.,  7  W.  Va.  390, 
413. 

"A  written  or  printed,  short,  method- 
ical aummary  of  the  documents  and 
facta  of  record  which  affect  the  title 
to  land."  McMillan  v.  Bowie  First 
Nat.  Bank.  66  Tex.  Civ.  A.  46,  47,  119 
SW  709. 

"A  paper  prepared  by  a  skilled 
searcher  of  records,  which  ahould  show 
an  abstract  of  whatever  appeared  on 
the  public  records  of  the  county  affect- 
ing the  title."  Smith  v.  Taylor,  82  Cal. 
533.  545.  23  P  217. 

"In  conveyancing,  an  abstract  or 
summary  of  the  most  Important  part 
of  the  deeds  and  other  Instruments 
composing  the  evidences  of  a  title  to 
real  estate,  arranged  t^ually  in  chro- 
nological order,  and  intended  to  show 
the  origin,  course,  and  incidents,  of 
the  title,  without  the  necessity  of  re- 


ferring to  the  deeds  themselves.  It 
also  contains  a  statement  of  all 
charges,  incumbrances,  liens,  and  lia- 
bilities to  which  the  property  may  be 
subjected,  and  of  which  It  is  In  any 
way  material  for  purchasers  to  be 
apprised."  Burrlll  It.  D.  [quot  Banker 
V.  Caldwell.  8  Minn.  94,  and  said  to 
be  an  "aiit  and  cfear  definition  of  - the 
term"]. 

A  definition  of  an  abstract  of  title 
as  "a  statement,  In  aubstance.  of  what 
appears  on  the  public  records  affect- 
ing the  title ;  and  also  a  statement. 
In  substance,  of  such  facts  aa  do  not 
appear  upon  the  public  records  which 
are  necessary  to  perfect  the  title"  has 
been  said  to  be  "substantially  correct, 
though  not  a  full  and  comprehensive 
definition."  HoIIIfleld  v.  Landrum,  8] 
Tex.  Civ.  A.  187.  193,  71  SW  979, 

[b]  DiSexent  meanluga. — "It  seemfa 
that  'abstract  of  title'  has  a  some- 
what different  meaning  In  different 
countries."  Loring  v.  Oxford,  18  Tex. 
Civ.  A.  415,  417,  46  SW  395  [dt 
Warvelle  Abstr.  ||  4,  6,  <]. 

S.   Warvelle  Abstr.  ||  «,  7. 

3.   Taylor  v.  Wllllama,  8  Colo.  A. 


•Author  of  "Absentees"  1  C.  J.  846,  "Escheat"  18  Cyc  64  8.  "Estates"  1«  Cyc  695,  "Ferries"  19  Cyo  491,  "Juries" 
24  Cyc  82,  "Records"  34  Cyc  677;  and  Joint  author  of  "Easements"  14  Cyc  11S4,  "TorelUe  Entry  and  Detainer"  18 
Cyc  1108.  "Railroads"  83  Cyo  1. 

36S 


Digitized  by 


Google 


366  [IC.J.] 


ABSTRACTS  OF  TITLE 


[§§2-5 


parties  so  desire,  to  facilitate  an  examination  of 
the  records.* 


of  sueh  title,  without  the  necessity  of  referring 
to  the  original  deeds  or  records,*  or,  in  ease  the 

HL  B7  WHOM  HADE 

[}  4]   B.  Search  by  Pnbllc  Ofllcei.'  In  some  ju- 
risdictions it  is  by  statute  the  duty  of  certain  public 


3]  A.  In  CkneraL  Until  recent  years  the 
business  of  searching  titles  and  making  al»traots  'of 
title  was  confined  mainly  to  the  local  officers  charged 
•with  the  duty  of  making  and  keeping  the  records  of 
deeds  and  other  matters  affecting  the  title  to 
realty,*  but  it  is  now  carried  on  as  a  regular  busi- 
ness   by   many    private   individuals   and  com- 


panies. 


officers  having  the  custody  or  care  of  certain  records 
relating  to  or  affecting  the  title  to  realty  to  make 
and  furnish  searches  in  regard  thereta;  but  it  is 
not  the  purpose  of  these  statutes  to  make  sueh 
officers  public  abstracters  with  duties  as  extensive 
as  those  of  the  ordinary  abstracters  of  title.^** 


IV.   FOBH  AND  BEQUISITES  OF  ABSTRACT 


6]  An  abstract  of  title  should  contain  all 
that  is  material  concerning  the  source  and  condition 
of  the  tiUe,"  and  should  be  sufficiently  full  to 
cover  all  material  matters  retatiag  thereto,  but 
tvithout  any  irrelevant  details,  and  should  be  clear 
and  metho&cal  in  its  statements  and  arrai^fement." 
U  should  contain  a  note  of  all  eouveyanees  and 
transfers  or  other  facts  relied  on  as  evidences  of 


the  title,"  t<^ther  with  sneh  facta  appearing  of 
record  as  may  impair,^^  or  in  any  way  affect  it-."  It 
has  been  held  that  the  material  parts  of  all  patoits, 
deeds,  wills,  judicial  proceedings,  and  other  records 
or  doeunwnts  which  touch  the  title,  and  also  liens 
and  enenmbranoes  of  every  nature  should  be  set 
forth.^,'  But,  as  an  abstract  does  not  mean  a  copy 
of  that  from  which  it  is  taken,  but  merely  a  brief 


569,  81  P  604;  Fagan  v.  Hook,  134 
Iowa  S81,  105  NW  165,  111  NW  981 ; 
StevenBon  v.  PqUt,  71  Iowa  278,  32  NW 
249;  Kane  v.  RIpp«y,  22  Or.  296,  23 
P  180;  Bumaby  v.  Equitable  Rever- 
sionary Interest  Soc..  28  Ch.  D.  416. 

[a]  'Ot  Is  a  w«U-kBowu  laot  that 
few  persons  purchase  real  estate  at 
the  present  time  without  first  obtain- 
In;  from  the  vendor  an  abstract  of 
the  records  showing  the  condition  of 
the  vendor's  title,  and  with  the  view 
ot  having  such  title  passed  upon  by 
some  one  learned  In  the  law."  Per 
Klchmond,  P.  J.,  in  Taylor  v.  WlUiama, 
>  Colo.  A.  669,  81  P  604,  60S. 
4.   Banker  v.  Caldwtil.  3  Minn.  04 


[quot  BurrUl  L.  D.]. 

S.  Stevenson  v.  Polk,  71  Iowa  278, 
82  NW  840. 


a.  See  aiawati  v.  People's  Ouaranty 
Search  Co.,  49  App.  Dtv.  4<&,  63  NY8 
•91. 

7.  See  Allen  v.  Hopkins,  <2  Kan. 
175.  61  P  750  ;  Glawatz  v.  People's 
Guaranty  Search  Co.,  49  App.  Div.  465, 
63  NYS  691 ;  Warvelle  Abstr.  S  L 

8.  UaUUty  of  ofioer  see  Infra  1 13. 

8.  Lusk  v.  CarDn,  6  ill.  S95 :  Kim- 
ball v.  Connolly,  8  Keyes  {N.  y.)  57; 
Van  Schalck  v.  Slgel,  68  HowPr  (N. 
Y.)  211  [aff  9  Daly  383];  Philadelphia 
V.  Anderaon„  142  Pa.  357,  21  A  976, 
12  LRA  751  and^note;  Zlegler  v.  Com., 
12  Pa.  227 ;  McCaraher  v.  Com.,  6 
Watts  ft  a  (Pa.)  81,  89  AmD  606; 
Dirks  T.  Collin,  87  Wash.  680,  79  P 
lllS. 

9vt7  of  raclatar  of  daada  to 
Maroh  title  see  Registers  of  Deeds 
(84  Cyc  1020]. 

[a]  Xa  UssUalppl  a  statute  re< 
quires  the  boards  of  county  supervisors 
to  make  abstracts  of  land  titles  for 
their  respective  counties,  and  to  keep 
them  up  to  date  at  all  times,  and 
provides  for  compensation  to  be  paid 
by  the  landowners.  Taatoo.  etc^  Valley 
R.  Co.  V.  Edwards,  78  UUw.  960,  89  S 
770.  _ 

[b1  lafoimatbMt  to  wbioh  olBoer 
U  entitled  bafox*  making  searob^ 
In  Baltlnger  v.  Deacon.  44  N.  J.  L. 
669.  668,  the  court  said:  "The  clerk, 
when  he  is  called  upon  to  make  a 
■earch,  Is  entitled  to  have  such  tn- 
formatloi^-elther  by  the  names  of 
parties  or  by  reference  to  the  records 
In  his  office— as  will  enable  him,  by 
examining  the  Indices  or  Uie  record  to 
which  he  Is  referred,  to  ascertain  the 
premises  In  relation  to  which  he  la 
required  to  make  a  search.  A  party 
desiring  a  search  cannot  carve  out  a 
description  of  lands  at  bts  will,  and 
require  the  services  of  the  clerk  to 
ascertain  the  condition  of  the  title. 
He  must  furnish  the  clerk  with  such 
Information,  as  to  the  state  of  the 
title,  as  will  enable  him  to  ascertain 
the  present  status  of  the  title  by  a 


simple  Inspection  of  the  records.  Nor 
Is  the  clerk  required,  upon  a  call  for 
a  search  by  such  a  description,  to 
certify  that  he  can  And  no  deeds  on 
record  conveying  the  premises  de- 
scribed, for  the  premises  may  be  em- 
braced In  the  general  description  In 
some  deed  on  record,  and  he  Is  under 
no  obligation  to  employ  a  surveyor,  or 
to  make  Inquiries  or  examinations  out- 
side of  his  office,  to  ascertain  facts 
which  do  not  appear  distinctly  by  his 
records.  He  may  decline  to  make  such 
a  search  until  ha  Is  furnished  with  the 
Information  that  will  enable  htm  to 
find  and  identic  the  premises  by  his 
records.  Nor  is  he  under  obll|)»tlon 
to  certify  that  a  description  he  cer- 
tifies from,  the  record'  Includes  part 
only  of  the  premises  described  in  the 
order  for  the  search.  If  he  vlves  the 
description  as  it  is  on  the  record, 
with  all  its  quallflcations  and  recitals, 
it  is  the  province  of  counsel  to  advise 
as  to  whether  the  description  covers 
the  entire  premises." 

[c]  Seaxoh  maat  ba  mathtaurtiw. — 
In  In  re  Registrar,  12-U.  C.  C.  P.  225, 
It  was  held  that  where  the  registrar 
certified  that  the  "above  conveyances 
appear  of  record"  he  did  not  fulfill 
his  duty  of  searching,  and  mandamus 
would  lie  to  compel  the  Issuance  of  a 
certificate  as  to  all  registries  appearing 
of  record. 

IOl  Dirks  T.  Collin.  87  Wash.  620, 
79  P  1112. 

[a]  Vatnre  of  dntles  under  stat- 
nte.— It  has  been  held  that  a  statute 
requiring  a  public  ofllcer  on  applica- 
tion and  payment  or  tender  of  certain 
fees  to  make  search  for  conveyances, 
mortgages,  and  other  Instruments  oi- 
papers  recorded  or  filed  In  his  office, 
and  furnish  a  certificate  thereof.  Is 
not  Intended  to  make  such  officer  a 
public  abstracter  to  the  extent  of  re- 
quiring him  to  make  a  complete  list 
of  all  liens  and  transfers  affecting 
particular  pieces  of  land,  upon  demand 
therefor,  but  rather  was  Intended  to 
require  him  to  search  for  certain  In- 
struments to  which  his  attention  is 
specifically  directed  by  the  applicant, 
and  If  such  Instruments  are  recorded 
or  filed  In  his  office  to  certify  as  pro- 
vided In  the  statute.  Dirks  v.  Collin, 
37  Wash.  620.  79  P  1112. 

11.  Taylor  v.  Williams,  2  Colo.  A. 
669,  81  P  604;  Fagan  v.  Hook,  184 
Iowa  881.  106  NW  166,  111  NW  981 
[cit  Cyc] ;  Kane  v.  RIppey,  22  Or. 
296.  23  P  180. 

[al  Tbe  abatraot  "staonld  contain 
whatever  concerns  the  sources  of  the 
title  and  Its  conditions.  Not  only 
should  the  descent  and  line  of  the 
title  be  clearly  traced  out,  and  all 
encumbrances,  all  chances  of  eviction, 
or  adverse  (dalms  should  be  shown, 


wills.  Judicial  proceedings,  and  other 
records  or  documents  which  touch  the 
title,  and  also  liens  and  incumbrances 
of  every  nature,  should  be  set  forth." 
Per  Richmond,  P.  J.,  in  Taylor  v. 
Williams.  8  Colo.  A.  669,  81  P  604. 
606.  "ThB  Object  of  an  abstract  is  to 
enable  the  vendee  to  pass  upon  the 
validity  of  the  title,  and  to  enable 
him  to  do  BO  It  should  coQtaln  every- 
thing material  concerning  iu  sources 
and  condition."  Fagan  v.  Hook,  134 
Iowa  881,  886,106  NW  155,  111  NW  981. 

IS.  Kane  v.  RIppey,  22  Or.  296,  23 
P  180  [quot  Curwen  Abstr.  Tit  i  86]. 

[a]  Torm  and  •ofloUnoy^It  has 
been  said  that  an  abstract  of  title 
should  be  "bo  full  that  no  reasonable 
Inquiry  shall  remain  unanswered,  sO' 
brief  that  the  mind  of  the  reader  shall 
not  be  distracted  by  Irrelevant  details, 
so  methodical  that  counsel  may  form 
an  opinion  on  each  conveyance  as  he 
proceeds  In  his  reading,  and  so ,  clear 
that  no  new  arrangement  or  dissection, 
of  the  evidence  may  be  inquired," 
Curwen  Abatr.  Tit  {  86  tquot  Fagan 
V.  Hook,  134  Iowa  881,  886,  105  NW 
156,  111  NW  981;  Kane  v.  Ripley,  22: 
Or.  296,  «98,  83  P  180}. 

18.  Attebery  v.  Blair,  244  IlL  388, 
91  476,  136  AmSR  842  and  note; 
Helnsen  v.  Lamb,  117  IU.  649,  7  NE  75. 

14.  Attebery  Blair,  244  HI.  263. 
91  NB  476,  186  AmSR  848  and  not^^ 
Helnsen  v.  Lamb.  117  IlL  649.  7  NU- 
76:  Wac^  V.  FMnk,  61  Hlnn.  882,  63 
NW  683.  88  AmSR  608  and  note, 
[a]  Am  abatnwtar  akonld  not*  all 
iMfol 


donMfol  enoambwosa  on  his  ab- 
stract if  he  desires  to  relieve  himself 
from  liability.  If  he  chooses  to  re- 
solve the  doubt  he  does  so  at  his  own. 
peril.  Stephenson  t.  Cone.  84  S.  D. 
460.  124  NW  489,  86  I.RANS  1807 
and  note. 

15.  Wacek  v.  Frlnk.  61  Minn.  283. 
53  NW  633,  38  AmSR  602  and  Bote; 
Stephenson  v.  Cone.  .24  S.  D.  460. 
124  NW  439,  26  LRANS  1207  and 
note ;  Harriman  Imp.  Co.  v.  McXutt, 
(Tenn.  Ch.  A.)  87  SW  396. 

[a]  "It  should  contain  a  full  «aic- 
mary  of  all  grants,  conveyances,  will:', 
and  all  records  and  Judicial  proceed- 
ings whereby  the  title  la  In  any  way 
affected,  and  all  encumbrances  and 
liens  of  record,  and  show  whether 
they  have  been  released  or  not"  Per- 
Cartwrlght  J.,  in  Attebery  t.  Blair, 
244  111.  863.  369,  91  NE  476,  135  AmSR 
342  and  note. 

le.  Taylor  V.  Williams,  2  Colo.  A. 
B59,  81  P  604 ;  Burnaby  v.  Equitable. 
Reversionary  Interest  Soc,  64  U  J.  Ch. 
466,  52  L.  T.  Rep.  N.  S.  360  (where 
It  was  said  that  the  abstract  ought  to 
set  out  every  part  of  the  documentw 
abstracted  which  may  affect  the  Judfr- 


but  material  parts  of  all  patenta,  deeds,  '  ment  of  tba  purchaier,  and  the  pur- 
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or  synopsis  of  its  material  and  dlBtinetive  por- 
tions," just  bow  full  or  minute  a  description  of  the 
instruments  abstracted  should  be  given  is,  to  a 
certain  extent,  a  matter  for  the  abstracter  himself 
10  decide,'"  although  in  so  far  as  he  assumes  to 
describe  them  he  must  see  that  the  description  is 
accarate."  The  abstract  need  not  state  the  legal 
effect  of  any  instrument  noted  therein,"  nor  is  it 
oecessaiy  to  state  in  the  abstract  that  the  descrip- 
tions of  the  premises  in  the  Tarioua  instrameots 


are  inconsistent.'^  The  nature  and  scope  of  the 
abstipaot  and  the  period  or  records  to  be  covered 
thereby  may  depend  upon  the  terms  of  the  agree- 
ment between  the  abstracter  and  his  employer,'' 
and  when  the  abstract  is  prepared  to  cover  only 
a  limited  period^  or  certain  records'*  it  need  not 
include  anything  of  record  outside  of  such  period 
or  such  records,  but  a  complete  abstract  should  show 
the  origin,  course,  and  condition  of  the  title/"  and 
should  be  certified  up  to  the  date  of  delivery." 


V.  BIGHTS.  DUTIEB,  AND  UABnJTIES  OF  ABSTRAOTEBS " 


'A.  Relation  toward  Employer.  Persona 
engaged  in  the  business  of  making  abstracts  of 
title  occupy  a  relation  of  confidence  toward  those 
employing  them,^  and  cannot  use  for  Iheir  own 
benefit  and  to  the  prejudice  of  their  employers  the 
information  obtained  through  such  employment,^ 
although  it  has  been  held  that  they  are  not  pre- 
cluded from  purchasing  interests  in  lands  adverse 
to  the  titles  for  which  they  have  furnished  correct 
abstracts  to  their  clients."  The  basis  of  the  rela- 
tion, however,  is  purely  contractual,'^  and  the  fact 
that  the  abstracter  is  required  by  statute  to  give  a 
bond  does  not  alter  this  rule."  , 

7]  B.  Right  to  Oompensatioii.  Public  of&cers 
Tho  are  required  by  statute  to  make  searches  are 

cTiaser  Is  entitled  to  consider  that  no 
part  of  the  documents  which  Is  not 
set  out  has  any  bearing' upon  the  title), 

17.  Dicklnscm  v.  Chesapeake,  etc, 
R.  Co..  7  W.  V&.  S90.  See  also  Atte- 
berr  v.  Blair.  244  la  3U.  91  NB  476, 
136  AznSR  34S  and  nota 

18.  Wacek  v.  Frink,  61  Minn.  28S, 
6S  NW  6S3,  «S  AmSR  SOS  and  note. 

19.  Wacek  v.  Frink,  61  BUnn.  SS2, 
fiS  NW  «3S,  38  AmSR  603  and  note: 
Equitable  Bids.,  etc.,  Assoc  v.  Bank 
of  Commerce,  etc.,  Co.,  118  Ttan.  678, 
102  SW  901,  12  LRAJfS  449  aod  note,. 
12  AnnCas  407  and  note. 

20.  Wacek  v.  Frink,  51  Minn.  282. 
63  XW  633,  38  AmSR  602  and  note: 
Stephenson  v.  Cone,  24  8.  D.  460,  124 
XHV  43»,  2«  LRANS  1207  and  note. 

31.  American  Trust  Inv^  Co.  v. 
Nashville  Abstract  Co.,  (Tena.  Ch.  'A.) 
39  SW  877. 

32.  Wakelleld  t.  Chowen,  26  Minn. 
379.  4  NW  618 :  Thomas  v.  Carson. 
46  Nebr.  765,  66  NW  899. 

lal  A  laere  lades  of  the  records 
vould  be  suflScient  If  satisfactory  to 
the  customer,  but  such  a  paper  could 
be  delivered  and  accepted  only  under 
a  mutual  expectation  that  the  cus- 
tomer would  examine  the  records  re- 
ferred to  for  himself.  Equitable  Bldg., 
etc,  Assoc  V.  Bank  oX.  Commerce,  etc., 
Co..  118  Tenn.  678,  102  SW  901,  12 
LRANS  449  and  notfl,  IS  AnnCas  407 
and  note. 

sa.  Wakefield  t.  Chowen,  26  Minn. 
379.  4  NW  618  (where  an  abstracter 
agreed  to  furnish  an  abstract  of  title 
tetween  certain  dates,  and  It  was  held 
that  he  was  under  no  obligation  to 
note  therein  an  unsatisfied  judgment 
against  one  of  the  grantees  of  the  title, 
which  appeared  of  record  only  before 
the  flmt  date,  although  it  did  not  be- 
come a  Itea  until  within  the  period 
covcredV 

M,  Thomas  Carsoo,  46  Nebr. 
76S.  66  NW  899  (holding  that  where 
an  Bbotradw  oerUfled  in  accordance 
with  hla  agreement  that  he  had 
seardied  the  recorda  of  the  oounty 
clerk,  the  derk  of  the  district 
court,  and  the  county  treasurer,  and 
that  there  wera  no  liens  on  the  prop- 
erty except  as  mentioned  In  the  ab- 
vtract.  he  was  not  liable  for  the 
omission  of  a  prior  mortgage  of  record 
In  the  office  of  the  register  of  deeds). 

as.  Taylor  v.  Williams,  2  Colo.  A. 
559.  31  P  604;  Fiuan  v.  Hook,  134 
Iowa  381.  106  NW  166,  111  NW  981 ; 
Banker  t.  Caldwell,  t  HhUL  64.  8M 
^bo  ottMa  Bopi*  notes  il-li. 


se.  Davis  T.  Fant,  (Tex.  Civ.  A.) 
93  SW  193. 

ST.  BMfM  to  exaadae  jmUle  rae- 
orda  see  Records  [34  Cyo  698]. 

fiS.  Vallette  v.  Tedens,  ItS  XIL  607, 
618,  14  NB  62,  8  AmSR  603  and  note 
(where  the  court  said:  "Persona  en- 
gaged in  the  business  of  making  ab- 
stracts of  title  occupy  a  relation  of 
confidence  towards  thpse  employing 
them,  which  is  second  only,  in  the 
sacrednesB  of  its  nature,  to  the  rela- 
tion which  a  lawyer  sustains  to  his 
client  Such  persona  consult  the  evi- 
dences of  ownership  and  become  fa- 
miliar with  the  chams  and  histories  of 
title.  They  handle  private  title  papers 
and  become  aware  of  whatever  weak- 
nesses or  defects  may  exist  In  the  legal 
proceedings,  through  which  the  owner- 
ship of  real  property  is  secured.  They 
should  be  held  to  a  strict  responsibility 
in  the  exercise  of  the  trust  and  con- 
fidence, which  are  necessarily  Deposed 
in  them").  See  also  Olyn  v.  Title 
Guarantee,  etc..  Co.,  132  App.  I>iv. 
869,  117  NTS  424. 

89.  Vallette  v.  Tedens,  122  III.  607, 
14  NB  62.  8  AmSR  602  and  note. 

ta]  Brtoppel  off  abrtraoter^ 
Where  an  abstract  furnished  falls  to 
show  a  deed  of  trust  upon  the  prop- 
erty, the  abstracter  is  estoppeid  to 
purchase  the  property  at  a  sale  imder 
such  deed  of  trust,  and  assert  the 
title  so  acquired  against  his  employer 
who  has  purchased  the  property  upon 
the  faith  of  his  abstract  Marston 
v.  Catterlln.  239  Mo.  890,  144  SW 
476. 

30.  Moore  v.  Smplre  Land  Co., 
(Ala.)   61  S  940. 

[a]  *n  would  be  »  monstroas  es- 
panslott  of  the  rule,  affaixat  amenta 

and  attorneys,  to  hold  that  the  ab- 
stractor of  a  title  was  forever  for- 
bldd«i  from  purchasing  property  from 
the  true  owner  because  at  some  time 
he  furnished  a  correct  abstract  of  the 
title  to  some  claimant  thereto,"  Moore 
V.  Empire  Land  Co.,  (Ala.)  61  8  940, 
941. 

31.  Russell  V.  Polk  County  Abstract 
Co.,  87  Iowa  233.  64  NW  212,  43 
AmSR  881  and  ^ote ;  Thomas  v.  Car- 
son, 46  Nebr.  766,  66  NW  899. 

38.  Thomas  v.  Carson,  46  Nebr. 
766,  66  NW  899. 

S3.  Zlegler  v.  Com.,  IS  Pa.  227; 
Morse  v.  Lambe,  23  Ont  608.  See 
also  supra  I  4. 

M.  HcVefgh  V.  Chicago  Mill,  etc., 
Co..  96  Artt.  480,  182  BW  688 ;  Qrlffln 

V.  Atlt,  96  mrs  less. 


ordinarily  allowed  certain  fees  as  oompensation  for 
their  services."  The  compensation  of  an  ordinary 
abstracter  depends  upon  the  nature  and  terms  of 
his  employment,"  and  be  is  not  entitled  to  com- 
pensation if  he  fails  to  comply  with  his  agreement.'* 
The  amount  of  oompensation,  in  the  absence  of  ex- 
press agreement,  should  be  the  reasonable  value 
of  the  services  rendered." 

[$  8j  0.  Oiving  Bond.  In  some  jurisdictions 
abstracters  are  required  by  statute  to  give  bonds 
with  sureties  as  security  against  injury  to  the  public 
records  or  against  damages  to  their  patrons  from 
a  lack  of  skill  or  care  in  the  performance  of  their 
duties,"^  bnt  this  requirement  does  not  make  the 
business    of    abstracting    a    public    office,  nei- 

[a]  Coastmetion    of  oontraot,— 

Under  a  contract  for  abstracting  pro- 
viding for  payment  at  so  much  per 
transfer"  and  "per  pas&"  It  was  held 
that  the  selection  and  aiwroval  of 
swamp  lands,  the  patent  i  to  the  states 
and  the  Mitry  In  the  land  office  of  the 
patent  to  Individuals,  all  appearins  at 
different  times  and  In  different  record% 
each  constituted  a  separate  transfer 
within  the  meaning  of  the  contract; 
and  also  that  a  contract  to  convey, 
followed  by  a  deed  pursuant  to  the 
contract,  were  each  separate  transfers 
and.  not  merely  successive  steps  In  a 
single  transfer.  It  was  also  held  that 
the  charge  for  transcribing  tax  deeds 
should  be  made  per  transfer  and  not 
per  page,  regardless  of  the  numt>er  of 
pages  required  In  setting  them  forth. 
McVeigh  V.  Chicago  Mill,  etc.,  Co.,  96 
Ark.  480.  1S2  SW  638. 

[b]  Deduetloas  for  oorreotloBa^ 
No  deduction  should  be  made  from  the 
abstracter's  compensation  for  the  cost 
of  having  others  to  correct  unimpor- 
tant Inaccuracies  In  the  abstract  where 
the  abstracter  offered'  to  make  the  cor- 
rections himself.  McVeigh  v.  Chicago 
Mill,  etc.,  Co.,  96  Ark.  480,  132  SW 
638. 

38.  Griffin  v.  Arit  96  NTS  1083 
(holding  that  an  abstracter  is  not  en- 
titled to  compensation  where  the  con- 
tract requires  the  work  to  be  done 
within  a  certain  time,  and  It  Is  neces- 
sary. In  order  to  be  of  any  value  to 
his  employer,  that  It  should  be  done 
within  such  time,  and  the  abstracter 
fails  to  complete  It  within  the  time 
limited). 

36.  Kenyon  v.  Charlevoix  Imp.  Co., 
136  Mich.  103,  97  NW  407. 

[a]    '*ThxM    elaments    of  Tata* 

enter  Into   an   abstractor's  charges: 

(1)  The  UEW  of  the  capital  Invested; 

(2)  the  services  of  the  abstractor  In 


preparing  the  abstract;  (3)  the  lia- 
bility of  the  abstractor  to  the  pur- 
chaser of  the  abstract  for  damages 
resulting  from  defects  In  the  abstract." 
Per  Orant,  J..  In  Kenyon  v.  Chariewix 
Imp.  Co.,  186  Mich.  108,  109,  97  NW 
407. 

[b]  A  eastern  in  resard  to  charges 
for  abstract  work.  In  order  to  be  bind- 
ing upon  the  contraetliv  parties^  must 
be  known  to  them,  or  so  opw  and 
notorious  that  they  most  be  presumed 
to  have  contracted  with  reference  to 
It.  Kenyon  v,  Charlevoix  Imp.  Co., 
136  Mich.  103.  97  NW  407. 

3T.  Allen  T.  Hopkins,  62  Kan.  176, 
11  P  760 ;  Thomas  t.  Carson,  48  Nebr. 
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[§§ 


ther    does   it    make    the   abstracter   a  public 

officer." 

9]   D.  E^owledge,  Oare,  and  Skill  Beanired. 

One  who  engages  in  the  business  of  making  ab- 
stracts of  title  impliedly  undertakes  that  he 
possesses  the  requisite  skill  and  knowledge,''  and 
that  he  will  exercise  dae  care  and  skill  in  the  per- 
formance of  his  duties,*"  and, for  a  failure  to  do  so 
he  will  be  liable  in  damages.^^  The  business  re- 
quires specifil  knowledge  and  qualiScations,*^  and 
while  an  abstracter  is  not  required  to  give  an 
opiqion  as  to  the  legal  effect  of  the  facts  or  in- 
struments noted,*"  he  must  in  order  properly  to 
perform  his  duties  have  an  understanding  of  the 
law  relating  to  conveyances,  descents,  devises,  and 
other  matters  affecting  the  title  to  real  property, 
and  be  able  to  determine  what  constitutes  a  lien 
or  encumbrance  thereon.** 

10]  E.  Nature  and  Performance  of  Duties.** 
The  nature  and  scope  of  an  abstracter's  duties  may 
be  prescribed  and  limited  by  the  terms  of  the  agree- 
ment.*" Generally,  however,  it  is  his  duty  to  make 
a  diligent  seardi  for  all  matters  of  record  which 
relate  to,  or  may  affect,  the  title  in  question,*^  in- 
cluding the  reeoi^  of  courts  of  competent  juris- 
diction, whose  proceedings  might  affect  the  title,*^ 

765.  65  NW  899  ;  Walker  v.  Bowmttn, 
27  Okl.  172,  111  P  319,  30  LRANS 
642  and  note,  AnnCafll912B  839  and 
note ;  Ooldber?  v.  Slsseton  Loan,  etc., 
Co..  24  8.  D.  49.  123  NW  2««,  140 
AmSR  T76^  and  note. 

[a]  TIM  raz«tlM  on  the  bond  of  an 
abstracter  of  title  are  not  liable  for 
damages  from  a  defective  abstract 
Issued  before  they  became  sureties. 
Goldberg  v.  Slsseton  I.oan,  etc.,  Co., 
24  8.  D.  49,  128  SW  866,  140  AmSR 
776  and  note, 

88.  Allen  v.  Hopkhis.  62  Kan.  176, 
«1  P  7B0. 

39.  Hillocflc  V.  Idaho  Title,  etc.,  Co., 
22  Ida.  440,  12«  P  612,  42  LRANS 
178 ;  Chase  v.  Heaner,  70  HI.  268 ; 
Brown  v.  Sims,  22  Ind.  A.  817,  53  tTE 
779,  72  AmSR  308  and  note:  DlcWe 

Nashville  Abstract  Co..  89  Tenn. 
431.  14  SW  896.  24  AmSR  616  and 
note. 

40.  Hillock  V.  Idaho  Title,  etc.,  Co., 
22  Ida.  440,  126  P  612,  42  L.RANS 
178;  Chase  v.  Heaney,  70  111.  268: 
Glyn  V.  Title  Guarantee,  etc.,  Co.,  132 
App.  Dlv.  869,  117  NTS  424;  Stephen- 
son V.  Cone,  24  S.  T).  460,  124  NW 
439,  26  LRANS  1207  and  not?  [clt 
Cycl  ;  Dickie  v.  Nashville  Abstract  Oo.. 
89  Tenn.  431,  14  SW  896.  24  AmSR 
616  and  note. 

[a]  An  Biwbmet  company  In  doln^ 
business  represents  to  the  purchasers 
of  Its  abstracts  that  Its  employees  are 
competent  and  qualified  to  make  ex- 
aminations of  the  records  and  to  fur- 
nish such  abstracts,  and  that  the 
purchaser  may  safely  rely  upon  the 
statements  contained  In  the  abstract 
and  certificate  thereto.  Hillock  v. 
Idaho  Title,  etc..  Co.,  22  Ida.  440,  126 
P  613,  43  LRANS  178. 

41.  See  infra  i  11. 
f.  Caldi 


48.  Banker  v.  Caldwell,  8  Minn.  94  ; 
Warvelle  Abstr.  11. 

43.  Wacek  v.  ^^infc.  51  Mlim.  S82, 
68  NW  638,  38  AmSR  602  and  note : 
Stephenson  v.  Cone,  24  S.  D.  460,  124 
NW  439,  26  I<RANS  1207  and  note 
Icit  CycJ ;  Dickie  v.  Nashville  Ab- 
stract Co.,  89  Tenn.  431,  14  SW  896. 
24  AmSR  616  and  note.  See  also 
Infra  |  10. 

44.  Banker  v.  Caldwell,  3  Minn.  94  ; 
J}odd  v.  Williams,  3  Mo.  A.  278  ; 
Stephenson  v.  Cone,  24  S.  D.  460,  124 
NW  439.  26  LRANS  1207  and  note. 

45.  Xnowladffs,  oan,  and  «klU  re- 
qnlnd  see  supra  t  9. 

SMtnisitM  and  wuMalamar  of  ab- 
mtxmn  see  supra  |  S. 
'43,  Walnfuld  v.  Chowen,  36  Htam. 


V. 


379,  4  NW  618;  Thomas 
46  Nebr.  765,  65  NW  899. 

47.  Dodd  V.  Willlama.  8  Mo.  A. 
278  ;  Warvelle  Abatr.  8  9. 

l&i  K*  la  bound  to  as*  aanoluit 
tSMgmw  to  Und  any  encumbrances 
when  properly  made  matter  of  record 
so  as  to  affect  all  parties  Interested 
with  notice.  Dodd  v.  Williams,  3  Mo. 
A.  278. 

48.  Ekeuthan  v.  St.  Louis  Trust  Co., 
101  Mo.  A.  1.  73  SW  334. 

48.  Waoek  v.  Frink.  61  Minn.  282, 
63  NW  633,  38  AmSR  502  and  note. 

50.  Wacek  v.  Frlnk.  61  Minn.  282. 
63  NW  633,  88  AmSR  602  and  note 
(holding '  that  an  abstracter  who  re- 
lies upon  marginal  notes  and  refer- 
ences, without  examininer  the  record 
Itself  Is  Rultty  of  ne^lgence  as  a 
matter  of  law.  and  that  the  court 
should  so  Instruct  the  Jury). 

U.  Dickie  V.  Nashville  Abstract 
Co..  8»  Tenn.  481,  14  SW  89C,  24 
AmSR  tit  and  note;  American  Trust 
Inv.  Co.  T.  Nashville  Abstract  Co., 
(Tenn.  Ch.  A.)  39  SW  877. 

fal  "YhaM  a»  no  profMSlonal 
optadona  T«4iit»d  of  the  abstractor. 
It  Is  his  duty  to  famish  facts  from 
the  records,  without  concern  for  their 
legal  effect.  Upon  the  facts  furnished 
the  purchaser  must  make  his  own 
examination  and  determine  for  him- 
self on  their  sufflclenry."  Stephenson 
V.  Cone,  24  S.  D.  460,  463.  124  NW 
^39,  26  LRANS  1207  and  note. 

58.  Keuthan  v.  St.  Louis  Tru.'<t  Co., 
101  Mo.  A.  1.  73  SW  334  :  Stpphenpon 
V.  Cone,  24  S.  D.  460.  124  NW  439. 
26  LRANS  1207   and  note. 

53.  Keuthan  v.  St.  Louis  Trust  Co., 
101  Mo.  A.  1,  73  SW  334. 

ra]  Wbava  a  oouvayanc*  of  r*al 
property  mmlta  from  laral  prooeed- 
Inn  and  the  official  deed  Is  only 
pnma  facte  evidence  of  the  recitals 
therein,  as  la  a  tax  deed  la  some 
states,  an  abstracter  should  either  by 
marginal  notes  on  his  abstract  call 
attention  to  the  fact  that  the  deed  la 
the  prima  facie  evidence  of  title,  or 
he  should  examine  the  court's  proceed- 
ings and  ascertain  for  himself  whether 
or  not  the  court  rendering  the  judg- 
ment had  Jurisdiction  of  the  subject 
matter  and  of  the  parties,  and  that 
the  parties  to  the  suit  and  to  the 
title  are  Identical.  Keuthan  v.  St. 
T^uls  Trust  Co..  101  Mo.  A.  1.  78  SW 
334. 

54.  Stephensoa  V.  Cone,  84  S.  t>. 
460.  124  NW  489,  86  LRANS  1307 
and  note. 

55.  Russell  v.  Polk  County  Abstract 


and  he  must  examine  the  actual  records,*"  and  is 
not  justified  in  relying  upon  marginal  notes  and 
references."  An  abstracter  is  not  required  to  give 
any  professional  opinion  as  to  the  legal  effect  of 
the  matters  noted,  but  merely  to  state  the  facts  as 
he  finds  them."^  Ordinarily  an  abstracter  is  not 
required  in  his  investigation  to  go  outside  of  the 
records;*"  but  if  in  such  investigation  he  is  put 
upon  notice  of  anything  outside  of  the  record  which 
might  affect  the  title,  he  should  either  investigate 
the  same  or  call  attention  thereto  in  his  abstract," 
stating  the  facts  so  that  the  person'  for  whose  use 
the  abstract  is  intended  may  himself  make  the 
proper  investigations  as  to  outside  facts." 

[$  11]  P.  Nature  and  Extent  of  Liability— 1.  Tn 
Gcoieral.  An  abstracter's  liability  is  contractual,^ 
and  therefore  its  exact  nature  and  extent  must  be 
measured  by  the  nature  and  terms  of  the  employ- 
ment," and  the  abstracter  will  not  be  liable  for 
failing  to  do  more  than  his  agreement  calls  for.°^ 
But  it  is  well  settled  that  an  abstracter  is  liable 
for  damages  resulting  from  errors  or  defect?  in  an 
abstract  furnished  by  him,  which  are  attributable 
to  a  lack  of  proper  care  or  skill  in  the  performance 
of  his  duties,"  and  he  cannot  limit  his 'liability  by 
an  obscure  clause  in  the  certificate  appended  to  the 
Carson, 


Co.,  87  Iowa  233.  64  NW  212.  43 
AmSR  381  and  note;  Thomas  v.  Car- 
son, 46  Nebr.  766,  66  NW  899:  Equit- 
able BIdg.,  etc.,  Assoc.  v.  Bank  of 
Commerce,  etc. ,  Co.,  118  Tenn.  678. 
102  SW  901,  12  LRANS  449  and  note, 
12  AnnCas  407  and  note;  Bremerton 
Dev.  Co.  V.  Title  Trust  Co.,  67  Wash. 
268,  121  P  69. 

66.  Thomas  v.  Carson,  49  Nebr. 
766,  65  NW  899. 

87.  Thomas  v.  Carson,  46  Nebr. 
766,  66  lyW  899. 

68.  Cal.— Lattln  v.  Oniette*  SS  CaU 
817,  30  P  645,  29  AmSR  116  and  note. 

Ida.— Hillock  v.  Idaho  Title*  etc.. 
Co.,  183  P  118. 

111.— Chase  v.  Heaney,  70  TO.  268. 
Ind. — Brown   v.    Sims,    22   Ind.  A. 
317.  58  NB  779,  72  AmSR  808  and 
note.  ^ 

Iowa. — ^Toung  v.  Lohr,  118  Iowa 
624,  02  NW  684. 

Ky. — ^Humboldt  Bldg.  Assoa  Co.  v. 
Ducker.  88  8W  969,  26  KyL.  981. 

Mich.— Smith  v.  Holmes,  54  Mich. 
104,  19  NW  787. 

Minn. — 'Wacek  ▼.  Frlnlr,  Bl  Minn. 
282.  63  NW  638.  88  AmSR  502  and 
note. 

Mo. — Schade  v.  Gehner,  138  Mo.  262, 
34  SW  676  ;  Renkert  v.  Title  Guaranty 
Trust  Co..  102  Mo.  A.  267,  76  SW 
641;  Rankin  v.  Schaeffer,  4  Mo.  A. 
108  ;  Dodd  v.  Williams.  3  Mo.  A.  278. 

Mont. — Western  Loan,  etc.  Co.  v. 
Silver  Bow  Abstract  Co.,  31  Mont. 
448.  78  P  774,  107  AmSR  48B  and  note. 

Nebr, — Security  Abstract  Title  Co.  v. 
Longacre,  K«  Npbr.  469,  76  NW  1073. 

Nev. — Hershlsier  v.  Ward,  29  Nev. 
228    87  P  171. 

N.  J. — Economy  Bldg.,  etc.,  Assoc 
V.  West  Jersey  Title  Co.,  64  N.  J.  L. 
27.  44  A  864. 

N.  T. — Qlyn  v.  Title  Guarantee,  etc., 
Co.,  132  App.  Dlv.  869.  117  NTS  424  ; 
Bvmes  V.  Palmer.  18  App.  IMv.  1,  46 
NTS  479  Caff  160  N.  T.  699,  66  ITE 
1093]. 

Okl. — ^Walker  v.  Bowman.  27  Okl. 
172.  Ill  P  819,  30  LRANS  642  and 
note.  AnnCaBl912B  839  and  note  [rev 
on  reh   105  P  639]. 

Pa, — Watson  v.  Mulrhead,  67  Pa, 
161.  98  AmD  218;  Bodlne  v.  Wayne 
Title,  etc.,  Co.,  83  Pa.  Super.  68. 

S.  D, — Stephenson  v.  Cone.  84  S.  r>. 
460.  463.  124  NW  489,  86  LRANS 
1207  and  note  felt  Cyc]. 

Tenn. — EXiuitable  Bldg.,  etc..  Assoc. 
V.  Bank  of  Commerce,  etc..  Co..  118 
Tenn.  <78.  102  SW  Ml,  18  LRANS 
449  and  note,  18  AonCas  407  and  not« 
[clt  Cyo];  IMckla       Nartvflls  Ab- 
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abstiaet  vitbont  speeially  calling  attention  thereto 
bat  be  is  not  liable  as  a  goarantor  or  insurer,"  or 
for  ft  mere  error  judgment,'^  bat  only  for  a 
failare  to  ezenase  a  reasonable  degree  of  skill  and 
rare,"  altbon^  he  iriU  be  liable  for  a  want  of 
such  care  and  skill  .vfaetber  be  does  the  work  him- 
self or  employs  another  to  do  it.*"-  There  is  of 
coarse  no  liability  where  there  is  no  injury,**  or 
where  the  injury  sustained  is  not  the  result  of  the 
abstraeter's  negl^nce  or  breach  of  duty^**  and  it 
is  the  dnty  of  the  person  to  whom  a  liabUity  would 
be  inenrred  to  make  reasonable  efforts,  after  knowl- 
edge of  the  facta,  to  lessen  or  avoid  the  injury.** 
[$  12]    2.  To  Whom  Liable.    While  there  is 


atract  Co..  89  Tenn.  431,  14  SW  896, 
34  AmSR  916  and  note. 

Tex. — Puckett  v.  Waco  Abstract, 
etc..  Co,  16  Tex.  Civ.  A.  329,  40  SW 
812. 

Wash. — Bremerton  Dev.  Co.  t.  Title 
Tniat  Co.,  67  Waah.  268,  121  P  69. 

[a]  TlM  murtotasr  la  ]iurtUI«a  In 
mtjng  upon  the  abstract  without 
making  an  original  InveatlKatlon,  If 
there  is  nothing  on  the  face  of  the 
abstract  to  Indicate  a  mistake  or  error. 
Equitable  Bldff.,  etc.,  Assoc  v.  Bank 
of  Commerce,  etc,  Co.,  118  Tenn.  678, 
102  SW  901,  12  L.RANS  449  and  note, 
13  AnnCas  407  and  note. 

[b]  Wbar*  an  abatmitar  doM  not 
ehooM  -to  MWim*  tlM  li»bllltr  of  set- 
iMag  what  is  or  Is  not  an  encum* 
brance,  tie  may  easily  avoid  It  by 
noting:  In  hla  certificate  every  question 
whlidi  arises  upon  the  title  as  to  which 
there  can  be  the  slightest  doubt  In 
the  legal  mind,  or  by  giving  a  list  of 
deeds  and  encinnbrances  and  retrain- 
ing from  expressing  any  opinion  as  to 
their  legal  effect  Dodd  V.  WilUame, 
3  Ma  A.  278. 

rc]  Matala  as  to  quaatltr  of 
land  o«nw«7«a^Where  the  abstracter 
statea  Incorrectly  the  quantity  of  land 
prevlooaly  conveyed,  he  will  be  liable 
to  respond  In  damages.  Clark  t.  Mar- 
shall, 84  Uo.  429. 

td]  Whnm  a  tltla  laaanuioa  eom- 
paay  i^raas,  as  a  conveyancer,  to 
namtne  a  title  and  see  that  It  la  free 
of  encumbrances,  and  by  a  separate 
contract  at  a  different  date  Insures 
the  tltl^  and  It  appears  that  the  com- 
pany negligently  overlooked  an  encum- 
brance, an  scfUon  may  be  brought 
Immediately  by  the  person  injured  for 
the  negligent  performance  of  the  com- 
pany's duty  as  a  conveyancer,  regard- 
le.'is  of  Its  liability  under  Its  title 
policy.  Bodlne  v.  Wayne  Title,  etc, 
Co.,  33  Pa.  Super.  68. 

[el  'Wlwra  an  ahstsaet  oompanT  Is 
vnployad  to  prepare  an  abstract  of 
title  to  certain  real  estate  and  a  mis- 
take la  made  by-  It  In  the  preparation 
of  such  abstract  and  the  person  for 
whom  it  Is  made  is  damaged  thereby, 
the  abstract  company  la  liable  for  all 
damafres  sustained  by  such  per- 
son. Hillock  V.  Idaho  Title,  etc,  Co., 
(Ida.)   133  P  119. 

59.  Chase  v.  Heaney,  70  HI.  268. 

60.  Dundee  Mortg.,  etc,  Co.  v. 
Hughes,  30  Pod.  39  ;  Wacek  v.  Prink, 
SI  Minn.  382.  S3  N~W  633.  38  AmSH 
B93:  Bchade  Oehner,  133  Mo.  252, 
34  SW  67C:  Keuthan  v.  St.  Louis 
Trust  Oa,  101  Ma  A.  73  SW  334; 
Rankin  r.  Schaefler,  4  Mo.  A.  108. 

Ta]  A  owtlfleata  that  In  the 
optofon  of  the  abstracter  the  title  is 
snod  and  free  from  all  .encumbrance 
does  not  amonnt  to  a  warranty  of 
tltla  Rankin  v.  Schaefler,  4  Mo.  A. 
108. 

61.  See  Dodd  v..  Wllllama,  8  Ma  A, 
278:  Watson  v.  Mulrhead,  S7  Pa.  161, 
98  AmD  213 ;  Chapman  t.  Cluapman, 
L.  R.  9  Sq.  276. 

62.  Bchade  v.  Oehner,  138  Mo.  252, 
34  SW  576.  See  also  Wacek  v.  SYink, 
51  Minn.  282,  58  NW  C88,  88  AmSR 
S02  and  note. 

n.  BCoranga  v.  MI&  44  N.  T.  816. 
See  also  HUlot^       Idaho  TttlSr  etc^ 


Ca,  22  Ida.  440,  126  P  612,  42  LRANS 
178. 

64.  wmiams  v.  Hanly;  16  Ind.  A. 
464,  46  NE  622  :  U.  S.  Wind  Ii^Dglne, 
etc.,  Co.  v.  Llnvlile,  47  Kan.  466.  23  P 
697;  Kimball  v.  Connirily,  48  N.  T. 
67,  33  HowPr  247. 

66.  Hillock  V.  Idaho  TiUe,  etc,  Co., 
22  Ida.  440,  126  P  «12.  42  LRANS 
178 ;  Denton  v.  Nashville  Title  Co.,' 
112  Tenn.  320,  79  SW  799-.  Se?  also 
Roberts  v.  Sterling,  4  Mo.  A.  693  ap- 
pendix (holding  that  no  recovery 
could  be  had  against  an  examiner  of 
titles  for  failure  to  report  In  his  cer- 
tificate of  ex&mlnatlon  a  Judgment  lien 
against  the  property,  where  it  was 
ahon-n  that  at  the  time  of  the 
examination  plaintiff  had  already 
bought  and  paid  .for  the  property  and 
advanced  no  money  on  faith  of  the 
examiner's  certificate). 

[a]  Tolnntary  payment  of  jndff- 
mant-  There  can  be  ■  no  recoveiy 
against  an  examiner  of  titles  for  fail' 
ure  to  report  In  his  certlllcate  of  ex- 
amination a  Judgment  Hen  against  the 
property,  where  ,the  Judgment  omitted 
Is  voluntarily  paid  and  satisfied  of 
record  by  the  purchaser.  Roberts  v. 
Sterling,  4  Mo.  A.  693  appendix. 

[b]  Tolnntary  psyment  of  inort- 
gaga^-A  purchaser  of  property  on 
which  there  was  an  outstanding  mort- 
gage not  Included  In  the  abstract  has 
no  right  of  action  against  the  ab- 
stracter in  respect  to  payments  on  the 
mortage  voluntarily  made  by  him 
after  notice  of  the  omission.  Brega 
T.  Dickey,  16  Orant  Ch.  (TJ.  C.)  494. 

66.   Roberts  v.  Leon  I^n,  etc,  Co., 

68  Iowa  tC  18  NW  702. 

OT.  See  Brown  v.  Sims,  89  Ind.  A. 
SIT,  62  NK  770,  72  AmSR  808  and 
note  (where  the  cases  are  reviewed  at 
length)  ;  Anderson  v.  Sprlestersbach, 

69  Wash.   393,  125  P  166.^ 

68.  U.  S.— National  Sav.  Bank  v. 
Ward,  100  U.  S.  195.  26  L.  ed.  621: 
Dundee  Mortg.,  etc,  Co.  v.  Hughes,  20 
Fed.  i89. 

Ark. — Talpey  v.  Wright,  01  Ark. 
275.  32  SW  1072,  64  AmSR  806  and 

note. 

Ind. — Mechanics'  Bldg.  Assoc,  v. 
Whltacre.  92  Ind.  547. 

Kan. — Allen  v.  Hopkins,  62  Kan. 
176,  61  P  750;  Mallory  v.  Ferguson, 
60  Kan.  686,  32  P  410,  22  LRA  99 
and  note :  Symne  v.  Cutter,  9  Kan. 
A.  210,  59  P  671. 

Mich, — Kenyon  v.  Charlevofic  Imp, 
Ca,  135  Mich.  103.  97  NW  407.  ' 

Mo. — Schade  v.  Qehner,  133  Mo.  262, 
84  SW  576  ;  Clark  v.  Marshall,  34  Mo. 
429  ;  ZweigardC  v.  Blrdseye,  67  Mo.  A. 
462, 

Nebr. — Security  Abstract  of  Title  Co. 
V.  Longacre,  56  Nebr.  469,  76  NW 
1073. 

N.  T. — Glawatz  v.  People's  Guaranty 
Search  Ca,  49  App.  Div.  466,  63  NYS 
691 ;  Lockwood  v.  New  York  Title  Ins. 
Co.,  78  Misc.  296.  130  NYS  824. 

Oh. — Thomas  v.  Guarantee  Title, 
etc.  Co.,  81  Oh.  8L  482,  91  NB  183, 
26  LRANS  1210  and  note. 

Tenn. — Equitable  Bidg.,  etc.  Assoc. 
V.  Bank  of  Commerce,  etc.,  Co.,  118 
Tenn.  678,  103  SW  901,  12  LRANS 
449  and  note,  12  Ann(^  407  and  note. 

Wash. — Bremerton  Dev.  Co.  v.  Title 


some  apparent  and  perhaps  actual  conflict  of  auth(ff- 
ity  upon  the  question,*'  uie  general  role  is  that  the 
liability  o£  an  abstraeter  extends  only  to  the  person 
employing  him,  or  to  one  who  is  a  party  or  privy 
to  the  eontraet  of  employment,"  and  this  rule 
seems  to  be  unquestioned  in  cases  There  the  ab- 
stracter has  no  knowledge  that  the  abstract  is  in- 
tended for  the  information  or  use  of  anothto;" 
but  the  general  rule  is  not  entirely  without  excep- 
tions,™ and  there  are  eases  where,  under  certain 
eircumfltanees,  the  liability  has  been  extended  to 
persons  oth^  than  those  directly  employing  the 
abstracter,  who  are  injured  by  reliance  upon  the 
abstract  although  it  seems,  and  has  been  so  stated. 
Trust  Ca,  67  Washr  268,  271,  121  P 


69  [cit  CycJ, 
See  Donaldson      Haldane,  7  CL  4b 

F.  762. 

[a]  That  tiM  abstraotw  Is  a 
ooouty  olark  does  not  constitute  an 
exception  to  the  above  rule.  Day  v. 
Reynolds,  23  Hun   <N.  T.)  181. 

[b]  Ahstraotar  aaplt^sd  by  on* 
parson  and  paid  by  anothsr^If  the 
Investigator  is  employed  by  one  party. 
It  does  not  affect  his  liability  that 
the  expense  of  the  examination  Is 
paid  by  another.  Page  v.  Trutch,  (U. 
S.)  8  Cent.  L.  J.  659. 

[c]  A  gwrantjr  by  an  abstraoter. 
to  the  person  ordering  the  search,  "his 
heirs,  devisees,  and  grantees,"  does  not 
render  the  abstracter  liable  for  dam- 
ages resulting  from  errors  In  the  ab- 
stract to  one  who  Is  not  an  Immediate 
grantee  of  the  promisee,  but  derives 
title  through  a  mesne  convey  an  ca 
Glawatz  v.  People's  Guaranty  Search 
Ca,  49  App.  Dlv.  465.  63  NYS  691. 

[d]  Vadiaoloaad  prlnolpaL — There 
Is  a  contract  between  the  owner  of 
land  and  an  abstracter,  making  the 
latter  liable  for  a  failure  to  exercise 
ordinary  care,  although  the  contract 
was  made  by  the  owner's  agent  who 
did  not  disclose  his  agency.  Toung 
V.  Lohr.  118  Iowa  684,  98  NW  684. 

69*  See  National  Sav.  Bank  v. 
Ward,  100  U.  8.  196.  26  U  ed.  621; 
Brown  v.  Sims,  22  Ind.  A.  817,  68  NB 
779,  72  AmSR  308  and  note:  Bqult- 
able  Bldg.,  etc,  Assoc  v.  Bank  of 
Commerce,  etc,  Co.,  118  Tenn.  678,  102 
SW  901,  12  LRANS  449  and  note,  12 
AnnCas  407  and  note ;  and  cases 
supra  note  68.  In  Zweigardt  v.  Birds- 
eye,  67  Mo.  A.  462,.  it  was  said  that 
the  application  of  the  rule  was  not 
affected  Ijy  the  fact  that  the  abstracter 
had  such  knowledge. 

70.  Anderson  v.  Sprlestersbach,  69 
W^sh.  393.  395,  126  P  166,  42  LRANS 
176  (where  the  court,  after  stating 
the  general  rule,  said :  "But  it  does 
not  follow  that  there  are  no  exceptions 
to  the  rule.  .Indeed,  they  have  been 
recognized,  and  in  our  Judgment  are 
as  securely  established  as  the  rule  it- 
self").   See  also  cases  Infra  note  71. 

71.  Ind. — Brown  v.  Sims.  22  Ind.  A. 
817,  53  NB  779,  72  AmSR  308  ahd 
note  (where  the  abstracter  not  only 
knew  that  the  abstract  was  Intended 
for  plaintiff's  Information  and  use,  but 
also  delivered  it  to  plaintiff  and  cer- 
tified it  to  be  correct). 

Mont. — ^Western  Loan,  etc.,  Co,  v. 
Silver  Bow  Abstract  Co..  31  Mont. 
448,  78  P  774,  107  AmSR  435  and 
note  (where  the  abstracter  knew  that 
the  abstract  was  for  plalntilTs  use 
and  delivered  it  to  plaintifC). 

N.  J. — Economy  Bldg.,  etc.,  Assoc. 
V.  West  Jersey  Title  Co.,  64  N*.  J.  L. 
27,  44  A  854  (where  the  abstracter 
was  Informed  that  the  abstract  was 
for  the  information  of  plaintiff,  who 
would  rely  and  act  thereon  in  making 
a  loan  of  money). 

Tenn. — Denton  v.  Nashville  Title  Co., 
112  Tenn.  820,  79  SW  799  {where  the 
abstracter  knew  that  the  abstract  was 
to  be  used  in  effecting  a  sale  of  prop- 
erty to  plaintiff)  ;  Dickie  v.  Nashville 
Abstract  Co.,  89  Tenn.  481,  14  SW  896. 
24  AxoSR  616  and  note. 


Digitized  by 


Google 


370  *[1C.J.] 


ABSTRACTS  OF  TITLE 


[§§  12-16 


that  these  eases  are  based  npon  peculiar  circnin- 
stanees  and  are  not  in  conflict  with  the  general 
mle.^  Under  some  statutes  the  liability  upon  the 
bond  required  of  abstracters  is  expressly  extended 
to  persons  other  than  those  employing  them.'" 

[f  13]  a.  IiiabUit7  of  Public  Officer  Haking 
Saarches.^*  Where  a  public  officer  is  required  by 
statute  to  make  searches,  he  may  be  held  liable  fgr, 
damages  caused  by  a  defective  or  erroneous  search 
or  certificate;"  but  he  will  not  be  liable  therefor 
where  there  is  no  statute  requiring  him  to  make 
the  search,  or  any  special  agreement  which  would 
create  such  liability,  although  it  may  render  the 
officer  subject  to  removal  for  misconduct  in  office/^ 
But  a  public  officer,  although  not  required  by  statute 
to  make  searches,  may  contract  to  do  so,  and  he 


will  then  be  liable  for  a  breach  of  his  contract.''^  A 
public  officer  is  liable  for  errors  in  a  certifica.te  o^ 
search  made  by  his  clerks  or  deputies;^'  and  the 
fact  that  plaintiff,  in  requesting  a  search  by  a  public 
officer,  requested  that  it  be  made  by  a  particular 
clerk  does  not  constitute  that  clerk  plaintiff's 
agent.^  A  public  officer  is  not  liable  for  damains 
resulting  from  errors  in  his  certificates  o£  seari-ii, 
unless  the  loss  is  the  direct  consequence  of  sucb 
error;"  and  where  a  liability  is  incurred  it  ordi- 
narily extends,  only  to  the  person  for  whom  the 
search  is  made.^  The  liability  incurred  by  a  public 
officer,  who  is  required  to  make  searches  may  be 
enforced  by  an  action  on  hi&  official  boi^d,^  and  tlu- 
sureties  on  the  bond  are  liable  for  all  that  the 
principal  is."^ 


VL  ACTIONS 


[M^l   A.  Nature  and  Form  of  Action.  The 

action  against  an  abstracter  is  based  on  contract, 
and  not  on  tort." 

15]  B.  When  Bight  of  Action' Accrnes.  The 
right  of  action  against  an  abstracter  for  damages 
resulting  from  an  incorrect  abstract  accrues  at  the 
time  the  examination  is  made  and  reported,  and  not 
when  the  error  is  discovered  or  damages  result 
therefrom,^  and  the  statute  of  limitations  will  b^in 


Wash. — Anderson  v.  SprleBterabach, 
M  Wash.  393,  126  P  ICC,  42  LRA.NS 
176  <where  the  abstracter  knew  the 
purpose  of  the  abstract,  and  that  It 
would  be  relied  on,  and  acted  as  the 
aKeht  ot  the  person  ordering  It  In 
delivering  U  to  the  person  for  whose 
Information  It  was  Intended). 

78.  Schade  v.  Oehner.  133  Mo.  262, 
S4  SW  676 ;  Equitable  BIdg.,  etc.. 
Assoc.  V.  Bank  of  Commerce,  etc., 
Co.,  118  Tenn.  C78,  102  SW  901,  12 
LRANS  449  and  note.  It  AnnCaa  407 
and  note.  But  see  Anderson  t,  Sprles- 
terbach.  «9  Wash.  S9S,  12S  P  IW, 
42  LRANS  170. 

[a]  flB  tha  «Koqptloaal  omm  In 
which  courts  have  sought  to  mitigate 
the  rigor  of  the  rule,  that  object  has 
been  accomplished  by  straining  the 
doctrine  of  privity  of  contract." 
Thomas  V.  Guaranty  Title,  etc..  Co.. 
SI  Ob.  8L  4S2,  442.  91  NE  183.  2« 
XiRANS  1210  and  note. 

TS.  Gate  City  Abstract  Col  v.  Post, 
K5  Nebr.  742,  7<  NW  471;  Goldberg 
T.  Stsseton  Loan,  etc.,  Co.,  24  a  D. 
49.  12S  NW  266.  140  AmSR  776  and 
note. 

TC   UaUUty  of  rofflafew  at  *—iM 

see  Registers  of  Deeds  [34  Cyc  1021], 
T5.  Luak  v.  Carlln.  5  IlL  895;  \  m 
Schaick  V.  Sige!,  58  HowPr  (N.  T.) 
211  laff  9  Dalv  3831  :  Ptabodv  Bldg.. 
eta.  As!..>c.  V.  Houseman.  89  Ta.  261. 
33  Ami:  TiT  :  Hnup'-man  v.  Gfrnrd 
Mut.  BlUg.,  etc.,  Asiioc.,  6i.  i'<^  i^S; 
Zleglcr  V.  Com.,  12  Pa.  227 ;  Mc- 
Caraher  v.  Com.,  6  Watts  A  S.  (Pa.) 
21,  39  AmD  606. 

[a]  Aa  oSoar  Is  aot  |utU«d  In 
UBtltUBf  a  nuntcaff*  from  the  report 
of  bis  search  upon  an  assurance  that 
ft  win  be  satisfied,  and  If  he  does  so 
he  will  be  liable  for  resulting  damages. 
PeatK>dr  BIdg.,  etc..  Assoc  v.  House- 
man. 89  Pa.  2fil.  33  AmR  757. 

lb]  T»nmn  to  attMh  Mai  to  o«r- 
tttoata  or  to  nqalz*  t—. — ^The  fact 
that  the  officer  making  a  certificate  of 
Judgment  neglects  to  attach  a  seal 
thereto,  and  that  there  Is  no  proof  of 
payment  of  his  fee,  will  not  exempt  him 
or  his  sureties  from  liability  for  errors 
In  the  certificate.  The  law  will  not 
penult  hUn  to  take  advantage  of  his 
own  negligence  in  omitting  to  attach 
tbe  seal,  and  his  tellore  to  charge 
for  tbe  certificate  b  his  own  affair. 
-  Com,  12  Pa.  227. 

xoqalsltleB^— An 


search  Is  to  be  made. 
2  WklyNC   (Pa.J  200. 

76,  Mechanics  BIdg.  Assoc  v. 
Whitacre.  92  lad.  647  ;  Mallory  v. 
Ferguson.  60  Kan.  686,  32  P  410,  22 
LRA  99  and  note. 

77.  State  v.  I^ch,  60  M&  58,  11 
AmR  172  (where  a  register  of  deeds 
was  removed  for  misconduct  in  office 
when  he  certified  that  he  had  ex- 
amined the  title  to  certain  land  and 
found  no  encumbrances  thereon,  with 
knowledge  that  hla  certificate  was 
false,  altbougli  ft  was  not  his  official 
duty  to  make -such  examination). 

n.    Mechanics'     BIdg.  Assoa 
Whitacre.     92     Ind.    647 ;    Smith  T. 
Holmes,  64  Mich.  104.  19  NW  767. 

[a]  ■••zoli  mada  hf  tUxd  panion. 
—Where  an  official  andertakes  to 
make  a  search  for  assessments,  and 
hands  to  the  person  requiring  such 
search  a  search  made  by  a  third  per- 
son, but  In  such  a  way  as  To  purport 
that  It  is  In  performance  of  his  con- 
tract, he  Is  liable.  Morange  Mix, 
44  N.  T.  816. 

79.  Van  Schaick  v.  Sigel.  68  HowPr 
(N.  T.)  211  [aff  9  Daly  383];  Pea- 
body  BIdg.,  etc..  Assoc.  v.  Houseman, 
89  Pa.  2«1.  S3  AmR  757. 

80.  Van  Schaick  v.  Slgel,  68  HowPr 
(N.  T.)  211  raff  9  Daly  3831. 

81.  U.  S.  Wind  Engine,  eta,  Co.  v. 
Lin^ille.  43  Kan.  465.  23  P  697  ;  Kim- 
ball V.  Connolly,  S  Keyes  <N.  Y.)  67. 
33  HowPr  247;  Van  Schaick  t.  Slgel. 
68  HowPr  (N.  T.)  211  [aff  9  Daly 
3831. 


to  run  from  the  former  date." 

16]  0.  Defenaes.  Defendant  may  avail  bim- 
seU  of  the  fact  that  plaintiff  is  protected  by  cove- 
nant in  his  deed  against  encumbrances,*"  or  that  a 
person  against  whom  an  omitted  judgment  was 
rendered  had  at  the  time  such  judgment  was  paid 
by  plaintiff  other  unencumbered  real  estate  subject 
to  execution  sufficient  to  pay  the  same."  Bnt  he 
cannot  escape  liability  for  damage  caused  "by  his 

Com.  T.  Owen, 


83.  Lusk  T.  Carim.  K  lU.  S9S  :  Zels- 
ler  V.  Com..  12  Pa.  227 ;  McCareher 
V.  Com..  6  Watts  *  a  (Pa.)  21.  39 
AmD  SOS. 

8^  UcCaraher  v.  Com.,  6  Watts  & 
8.  (Pa.)  21,  39  AmD  606. 

[a]  UabUlty  oaaaot  b*  «xtend«d. 
— The  liability  of  sureties  cannot  be 
extended  beyond  the  terms  of  the  con- 
dition of  the  bond,  and  where  the 
bond  of  a  recorder  of  deeds  was  mereiv 
conditioned  to  '"deliver  up  the  recorrfa 
and  other  writings  belonging  to  the 
said  office,  whole,  safe,  and  undefaced 
to  his  successor,"  the  sureties  were 
not  Uahle  for  false  searches.  Com. 
V.  Harnier,  «  Phila.  <Pa,)  90. 

85.  Bussell  v.  Polk  County  Abstract 
Co.,  87  Iowa  233,  64  NW  212,  43  AmSR 
381  and  note;  Thomas  v.  Guarantee 
Title,  etc.,  Ca,  81  Oh.  8t  482,  91 
NE  183,  26  LRAXS  1210  and  note; 
Equitable  BIdg.,  etc..  Assoc.  ▼.  Bank  of 
Commerce,  etc.  Co.,  US'  Tenn.  678, 
102  SW  901,  12  LRANS  449  and  DOtft 
12  AnnCaa  407  and  note;  Knights  v. 
Quarles,  2  R  *  B.  102,  C  BCL  56,  129 
Reprint  896  (holding  that  the  action 
survives  to  the  administrator  of  the 
party  ordering  the  abstract).  Contrs 
Hillock  V.  iSaho  Title,  etc.,  Co..  !! 
Ida.  440,  126  P  <12.  42  LRANS  ITS 
(reviewing  and  criticising  authorltleRl. 

86.  Cal.— Lattin  r.  (Sfllette,  96  CsL 
317.  30  P  646,  29  AmSR  116. 

Iowa, — Russell  v.  Polk  County  Ab- 
stract Co.,  87  Iowa  288,  64  NW  212. 
43  AmSR  381. 

Kan. — Provident  Loan  Trust  Co.  v. 


sai    Mallory  v.  ii*erguson,  60  Kan.   Wolcott.  6  Kan.  A.  478,  47  P  8 


686,  82  P  410,  22  LRA  99  and  note ; 
Morano  T.  Shaw.  28  La.  Ann.  379  : 
Day  V.  Reynolds.  22  Hun  (N.  T.)  181 : 
Houseman  v.  Glrard  MuL  Bldg.,  etc, 
Assoc,  81  Pa.  261 ;  Com.  r.  Harmer,  6 
Phlla.  (Pa.)  90. 

rs]  If  tta  offictal  isyWIrt—  asA 
rMUBrma  a  search  certified  to  A.  at 
the  request  of  and  for  B.  such  re- 
afllrmance  will  bind  the  ofllclal  and 
make  hlra  liable  In  damages  for  om la- 
s'Ions  resulting  In  damage  to  B.  Slew- 
ers  V.  Com,  87  Pa.  15. 

[hi  And  slmHarlr  where  A  seeks 
to  borrow  money  on  mortgage  from 
B,  and  B's  conveyancer  requests  A  to 
get.  and  pay  for,  «n  offl<^l  search, 
which  falls  to  return  prior  mortgages 
given  by  A,  this  does  not  prerent  the 


official's  liability  to  B.  Peabodf  BIdg., 
t  liable  wbim  the  order  etc.  Assoc.  v.  Houseman,  SI  Pa.  SCI, 
:h  gives  liicorreeUr  the  38  AmR  757  :  Houseman  v.  Glrard  Hat 
pcnon  against  whom  tbe  .  BlAg^  «tc,  Assoc:.  SI  Pa.  IC. 


Ho. — Schade  v.  Oehner,  183  Mo.  2E2. 
34  SW  576 :  Rankin  v.  Scbaefler,  4 
Mo.  A.  108. 

Okl.— Walker  v.  Bowman,  27  Okl- 
172,  111  P  319.  80  LRANS  «48  and 
note,  AnnCasl912B  839  and  note. 

Pa. — Owen  v.  Western  Sav.  Fund,  }T 
Pa.  47,  89  AmR  794  ;  Bodtoe  V.  Wayne 
Title,  etc.,  Co..  33  Pa.  Super.  68. 

Contra  Hillock  v.  Idaho  Title,  etc. 
Co..  22  Ida.  440,  126  P  913.  42  LRA>'S 
178. 

87.  Lattin  Oillette,  96  <M.  317, 
30  P  546,  29  AmSR  116  and  note: 
Russell  v.  Polk  County  Abstract  Co.. 
87  lowm,  233,  64  NW  212.  48  AmSR 
381  and  note;  Sdiade  v.  Gehner,  ill 
Mo.  2B2,  34  SW  571.  See  also  cam 
cited  supra  note  S<;  and  8«iiemllr 
Umitatlcma  of  AeUoiw  IW  Cyc  111T1. 

88.  See  Morange  t.  Mix,  44  N.  T. 
31fi. 

88.  Roberta  v.  StoUng;  4  Ha  A 
BIS  mpendlx. 
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»w  the  eodstence  of  a  tax  deed  by 
;he  deed  was  invalid." 
Pleading.  The  complaint  in  an  aetion 
straeter  mnst  state  aufficient  facts  to 
cause  of  action,'^  and  must  allege 
;  coDclusions."  It  sboald  allege  or 
ire  of  the  agreement  or  character  of 
:o  be  famished,"  that  the  abstract 
or  not  such  as  it  was  the  daty  of 
furnish,^  that  plaintiff  relied  and 
ae  abstract  furnished,'*  and  that  he 
iged  thereby."^  It  has  been  held,  how- 
allegation  as  to  defendant's  lack  of 
may  be  general,^  and  that,  as  the 
jn  accrues  when  the.  abstract  is  fur- 
omplaint,  if  it  shows  a  breach  of  duty 
:y  incurred  by  plaintiff  as  a  result 
not  show  that  plaintiff  at  the  time  of 
3  been  actually  subjected  to  pecuniary 
)mplaint  need  not^  anticipate  and  n^a- 
«r8  of  affirmative  defense.* 


tii^ 


18]  E.  Evidsnce.  The  burden  is  upon  plain- 
to  show  that  be  relied  and  acted  upon  the 
abstract,'  but  the  burden  as  to  any  matters  of  af- 
finnative  defense  is  on  the  defendant,'  and  it  will  be 
presumed  that  any  omitted  matter  of  record  which 
should  have  been  recorded  at  the  time  the  abstract 
was  made  was  so  recorded.*  In  an  action  against 
a  recorder  of  deeds  for  furnishing  an  erroneous 
abstract,  entries  in  the  records  of  his  office  of  in- 
struments omitted  from  the  abstract  are  competent 
evidence,  whether  saeh  entries  are  in  hia  own  band- 
writing  or  not.* 

19]  F.  Dam'ages.  Damages  cannot  be  recov- 
ered against  an  abstracter  which  are  not  the  result 
of  his  negligence  or  breach  of  duty,*  or  which  the 
injured  party,  after  knowledge  of  the  facts,  might 
reasonably  have  avoided.^  In  cases  of  liability  the 
measure  of  damages  is  the  actual  loss  directly  re- 
sulting from  the  error,  defect,  or  omission  com- 
plained of,'  and,  if  no  actual  damages  are  shown, 
only  nominal  damages  can  be  reeovered.* 


T.   Not  only  that  which  is  physically  impossible  but  that  which  is  morally  sc.*  (Cross  references.*) 


V-.  Idabo  Tltl^  etc.,  Co., 
H9. 

Tmit.  U  ma.  482; 
ICO  Abstract  etc..  Co., 
.  329.  40  SW  gl2, 
V.  Waco  Abstract,  etc., 
Iv.  A.  329.  40  8W  812. 
plaint  la  not  ol)J«otloB- 
round  because  It  alleKea 
was  ousted  from  the 
due  course  of  law." 
ird.  29  Nev.  228,  87  P  171. 
er  V.  Ward,  29  Nev.  228. 
tiding,  however,  that  a 
iglng  an  agreement  to 
and  complete"  abstract 
Ithout  allegliis  that  the 
to  be  made  from  any 

*r  V.  Ward,  28  Nev.  228, 
•Idins,  however,  that  an 
:  defendant  /umlshed  an 
ing  that  a  certain  per- 
wner  of  the  land,  "wlth- 
ibrances,"  Is  a  sulAcient 
It  the  abstract  showed 
re  no  encumbrances). 
V.    Fout,    64    led.  482 

where  plaintiff  applied 
'or  an  abstract  df  title  to 
which  he  was  about  to 
vas  not  sufflclent,-  In  an 
naees  resulting  from  an 
abstract,  to  ulege  that 

thereon,  but  that  It  must 
it  he  purchased  the  land 

kUons  ImU  snfleleBt^ 

that  plaintiff  In  reliance 
tract  furnished,  and  de- 
y  thereon,  was  Induced 
urchaae  the  land  In  ques- 
lil  therefor.  Is  sufflclent 
general  demurrer,  without 
.n  that  the  purchase 
the  abstract  which  de- 
employed  to  furnish,  or 
y  way  depended  on  what 
mlRht  disclose.  Hershlser 
Nev.  228,  87  P  171. 
I  Is  BO  material  varlaaa* 
allsgation  that  defendant 
abstract  of  title  which 
n  a  Judgment  against  the 
I  on  which  platntifl  relied, 
:li&t  defendant  furnished 
ement,  but  that  plaintiff 
d  It  but  had  defendant 
atenta  which  he  did  cor- 
kert  V.  Title  Guaranty 
)2  Mo.  A  287,  78  SW  641. 
Wind  Engine,  etc.,  Co.  v. 
Kan.  465.  23  P  597. 
t  of  ipMUe  aUeffatloaa^ 
y  allege  generally  that  he 
ully  injured  by  the  acts 
but  tt  the  speclflc  aver- 
that  there  could  have  been 
he  csn  reoorer  ntma,  for 


the  speclflc  averments  will  control  the 
general  allegation.  Wmiams  T.  Hanly, 
18  Ind.  A  464.  4S  NB  tit. 

[b]  AHeflratlon  of  Aamand  for  t»* 
torn  of  pnrohase  money.— An  allega- 
tion that  plaintiff  In  reliance  updn  the 
abstract  bought  certain  property  for 
a  certain  amount  and  lost  the  property 
because  the  vendor  had  no  title,  and 
that  the  vendor  has  refused  and  etlU 
refuses  to  return  to  plaintiff  the  pur- 
chase price  or  any  part  thereof.  Im- 
pliedly shows  a  demand  upon  the 
vendor  for  the  return  of  the  money. 
Hershlser  v.  Ward,  29  Nev.  228,  87  P 
171. 

[c]  A  jndgmaBt  wlU  not  be  >»• 

Ten  Ad  for  sustaining  a  demurrer  to  a 
complaint  which  shows  only  a  right  to 
nominal  damages.    Williams  Hanly. 

18  IndL  A.  484,  46  NB  622. 

87.  Oilman  v.  Hovey.  28  Mo.  280 
(holding  that  a  general  allegation  that 
defendants  "were  guilty  ol  nei^ect  and 
want  of  due  diligence  In  examining 
Into,  and  in  the  mvestlgatlon  of.  the 
situation  of  said  land  and  the  title 
theret<L"  was  sufflclent  to  warrant  the 
court  in  making  a  finding  as  to  the 
negligence  of  defendants  in  falimg  to 
ascertain  whether  there  were  Judg- 
ments which,  were  liens  on  the  land). 

98.  See  supra  }  16. 

99,  Walker  v.  Bowman,  27  Okl.  172, 
111  P  319,  105  P  649,  SO  LRANS  642 
and  note,  AnnCasl912B  and  note  839. 

1.  Hershlser  v.  Ward,  29  Nev.  228, 
87  P  171  (holding  that  the  complaint, 
in  an  action  for  negligently  furnishing 
a  defective  abstract  by  reason  of 
which  plaintiff  lost  the  property  bought 
by  him,  need  not  snow  an  exhaustion 
of  remedy  against  the  grantor,  or  hla  in- 
solvency, as  the  contrary  state  of  facts 
Is  a  matter  of  affirmative  defense). 

5.  Toung  V.  Lohr,  118  Iowa  824,  92 
NW  684. 

3.  Morange  v.  Mix,  44  N.  T.  315 
(holding  that  the  burden  Is  upon  de- 
fendant, where  he  seeks  to  aval!  him- 
self of  the  fact  that  plaintiff  is 
protected  by  covenants  In  his  deed 
against   encumbrances ) . 

4.  Chase  V.  Heaney,  70  111.  268 
(holding  that  where  an  abstracter 
omits  a  Judgment  against  the  prop- 
erty, which  should  have  been  recorded, 
It  will  be  presumed  that  It  was  re- 
corded, and  If  the  abstracter  seeks  to 
rely  upon  the  fact  that  it  was  not 
recorded  at  the  time  the  abstract  was 
made  the  burden  Is  upon  him  to  es- 
tablish this  fact). 

B.    Smith  V.  Holmes,  S4  Mich.  104, 

19  NW  767. 

6.  Roberts  Sterling,  4  Mo.  A. 
698  appendix :  Denton  v.  Nashville 
Title  Co.,  112  Tenn.  830,  79  SW  799. 
See  also  rapra  1  11. 


T.  Roberts  t.  I«on  Loan,  etc.,  Ca, 
8S  Iowa  78,  IS  NW  782.  - 

8.  Kcuthan  t.  St  Louis  Trust  Co.. 
101  Mo.  A  1,  78  SW  834. 

[a]  In  partlonlar  '  casei.~(l) 
Where  an  encumbrance'  Is  overlooked 
the  measure  of  damages  is  ordinarily 
the  cost  of  paying  off  or  removing  the 
encumbrance.  Chase  v.  Heaney,  78 
111.  268  ;  Morange  v.  Mix,  44  N.  Y. 
315.  (2)  An  abstract  company,  fall- 
ing to  show  the  existence  of  a  tax 
sale  certificate  or  tax  deed  on  an  ab- 
stract. Is  liable  to  the  person  ordering 
the  abstract  for  money  expended  In 
obtaining  a  quitclaim  deed  from  the 
tax  title  holder,  which  was  necessary 
to  remove  the  cloud  from  the  title. 
Hillock  V.  Idaho  Title,  etc.,  Co.,  (Ida.) 
133  P  119.  (3)  Where  plaintiff  did 
not  get  all  that  he  paid  for  by  reason 
of  a  defect  in  the  abstract,  the  mea»- 
ure  of  damages  Is  the  difference  be- 
tween what  he  paid  and  the  present 
worth  of  what  no  actually  received. 
Keuthan  SL  Louis  Trust  Co.,  101 
Mo.  A.  1,  7S  SW  884.  (4)  Where  an 
abstracter  overlooked  a  covenant  In  a 
deed,  binding  the  owner  of  the  land 
to  erect  and  perpetually  maintain  a 
fence  along  a  railroad  right  of  way, 
it  was  held  that  the  measure  of  dam- 
ages was  the  actual  coat  of  construct- 
ing the  fence,  together  with  such  gross 
sum  as  would  produce  annually  the 
amount  It  would  cost  annually  to 
maintain  the  fence  and  keep  It  In  re- 
pair. Bodlne  v.  Wayne  Title,  etc., 
Co.,  38  Pa.  Super.  68. 

[b]  Interest, — (1)  In  an  action 
against  an  abstracter  for  damages  sus- 
tained by  a  failure  to  disclose  a  de- 
fect, where  plaintiff  has  not  been 
ejected,  and  has  received  the  rents 
and  profits  of  the  property,  he  Is  not 
entitled  to  recover  Interest  In  addi- 
tion to  damages.  Keuthan  v.  St.  Louis 
Trust  Co.,  101  Mo.  A.  1,  73  SW  834. 
(2)  But  it  plaintiff  was  put  out  of 
possession  and  required  to  account  tor 
mesne  profits  for  the  time  while  In 
possession,  he  Is  entitled  to  recover  In- 
terest In  addition  to  his  other  damages. 
Allen  v.  Clark,  7  .  L.  T.  Rep.  N.  S. 
781. 

9.  Williams  v.  Hanly,  16  Ind.  A. 
464.  45  NB  622. 

1.  Ex  p.  Marmaduke,  91  Mo.  228, 
260.  2  SW  91,  80  AmR  250;  State  v. 
Hayes.  81  Mo..  674,  585  (where  It  la 
further  said:  "And  that  It  Is  to  be 
regarded  as  morally  Impossible, 
which  is  contrary  to  reason,  or  In 
other  words,  which  could  not  be  at- 
tributed to  a  man  In  his  right 
senses"). 

2.  AbsQidltyi 
Construction  against  In  statute 

Statutes  [»  Cyo  11073. 
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AB8UBDUM,  ETC.— ABUSE  OF  DISCRETION 


ABSUSDUH  EST  AFFIKUABE  (BE  JUBI- 
OATA)  OBEDEITDnH  ESSE.  NON  JUDICI.' 

ABUELOS.  Grandparents.* 

ABUNDANS  CAUTELA  NON  NO0ET.» 

AB  UNO  DISOE  OMNES.' 

ABUSE.  1]  A.  luOeneral.  As  a  noon,  in  its 
lai^at  sense,  ill  use  or  improper  treatment  of  an- 
other.^ As  a  verb,  to  use  improperly  or  excessively; 
to  treat  ill,  nse  injuriously,  hurt;'  to  injure,  diminish 
in  value,  or  wear  away,  by  using  improperly;  to 
wrong  in  speech,  reproach  coarsely ;  disparage,  revile, 

8v  A  maxim  meaning  "It  Is  absurd 
to  affirm  that  confidence  la  to  be 
placed  in  the  record  of  a  Judgment 
or  sentence  of  a  court,  and  not  In 
the  Judge."    Morgan  L«K.  Max. 

4.  Eacriche  Dlcclonario. 

[a]  In  ffpanUh  law  (1)  grandpa- 
rents are  entitled  to  support  from 
their  descendants  and,  If  able,  are 
obliged  to  render  It  to  those  of  the 
latter  who  are  needy.  Civ.  Code  art 
143  (2),  (2)  In  the  absence  of  the 
parents  the  consent  of  the  paternal 
and  maternal  grandparents  Is  neces- 
aary  to  a  valla  marriage.  Id.  art  46. 
<3)  OrandparentB  are  the  proper 
guard  Ian  s  of  unenuuicipated  minors 
(Id.  art  aU).  and  of  the  Insane,  and 
deaf  and  dumb,  In  the  absence  of 
parents  and  children  (Id.  art  szvj. 
and  of  prodigals  In  the  absence  of 
parents  (Id:  art  287).  .  W  Grwidpa- 
rents.  are  also  entttied  to  be  desig- 
nated as  representatives  of  an  absent 
person  (ausenola)  In  default  of 
spouse,  parents,  and  cnildren.  Xd- 
art  188.  ,„  , 

5.  A  maxim  meaning  "Extreme 
caution  does  no  harm."  Abbott  I*  p. 

[a]  ApplM  lui  Com.  v.  Haddock, 
1  Kulp  (Pa.)  320,  824;  Docksteader 
V.  Clark,  11  B.  C.  37.  Applied  to 
proceedings  in  practice,  adoifted  In 
cases  of  doubt  in  order  to  make  sure. 
Burrlll  L.  D.  [cit  Heydon'a  Case,  11 
Coke  5a.  6b,  77  Beprint  1151]. 

8.  A  maxim  meaning  "From  one 
part  the  whole  may  be  known." 

[a]  TtaldM  lat  Nicholas's  Est,  8 
Pa.  Dlst.  m,  726. 

7.  Per  Brickell,  C.  J.,  in  Dawklns 
v.  State,  58  Ala.  376,  379,  29  AmR 
754  (who  further  said:  "Its  proper 
signification  must  be  ascertained  by 
reference  to  the  subject  matter  or 
the  context,  and  the  .meaning  of  the 
words  with  which  It  is  asBociated"). 

[a]  Xsolndes  "misuse." — Erie,  etc., 
R.  Co.  V.  Casey,  26  Pa.  287,  319;  Bal- 
timore V.  Connellsville,  etc.,  R.  Co., 
6  Phlla.  (Pa.)  190,  191;  Baltimore  v. 
Pittsburgh,  etc.,  R.  Co.,  3  Plttsb.  (Pa.) 
20,  22. 

[b]  Abua  and  misuse  of  oorpozata 
prlrileges  (1)  is  defined  thus:  "Any 
positive  act  in  violation  of  the  char- 
ter, and  in  derogation  of  public  right, 
wilfully  done  or  caused  to  be  done 
by  those  appointed  to  manage  the 
general  concerns  of  the  corporation." 
Erie,  etc.,  R.  Co.  v.  Casey,  26  Pa.  287, 
S19;  Baltimore  v.  Connellsville,  etc., 
R.  Co.,  6  Phlla.  (Pa.)  190,  191;  Balti- 
more V.  Pittsburgh,  etc.,  R.  Co.,  3 
Plttsb.  (Pa.)  20,  22.  (2)  The  failure 
of  a  railroad  to  run  its  trains  for 
five  days  is  not  an  abuse  of,  but  a 
mere  failure  to  use,  its  corporate 
powers.  Peo.  v.  Atlantic  Ave.  R.  Co., 
125  N.  y.  613,  518,  26  NE  622. 

[c]  "Abuses,"  as  used  in  a  stat- 
ute empowering  the  railroad  commis- 
sion to  correct  abuses,  means  any  Im- 
proper use  of  n  right  or  privilege,  as 
abuse  of  a  franchise.  Within  the 
meaning  of  the  term  as  used  in  this 
statute,  the  railroad  commission  la 
limited  to  abuses  which  have  been 
defined  by  law  and  is  not  authorized 
to  enact  a  law  defining  what  la  an 
abuse  or  a  disregard  of  duty  on  the 
part  of  the  railroad  corporation. 
Railroad  Comm.  v.  Houston,  etc.,  R. 
Co.,  90  Tex.  340,  360.  38  SW  760. 


malign." 

2]  B.  Wben  applied  to  a  woman  the  word  is 
used  with  references  to  sexual  intercourse,^^  and  char- 
acterizes an  illegal  rather  than  an  honorable  and 
proper  relation.'^  As  a  noun,  thus  used,  it 
means  violation;  rape."  As  a  verb,  to  violate;  to 
ravish.^* 

(Cross  references."') 

ABUSE  OF  DISOBBTIOK.  A  discretion  exercised 
to  an  end  or  purpose  not  justified  by,  and  clearly 
against,  reason  and  evidence a  clearly  erroneous 


[d]    Power  to  oorreot  abuses  as 

applied  to  freight  and  passenger 
rates  of  railroads .  see  Missouri,  etc., 
R.  CO.  V.  Richardson,  26  Okl.  040, 
646,  106  P  1108. 

8.  Peters  v.  State,  16«  Ala.  3E,  38, 
61  S  952. 

[a]  Txom  ths  TMAm,  "ab,"  from, 
and  "utor,"  to  use.  Peters  v.  State, 
166  Ala.  35,  38,  61  8  952;  Erie,  etc., 
R.  Co.  V.  Casey,  26  I^  287,  318;  Bal- 
timore V.  Connellsville,  etc.,  R.  Co., 
6  Phila.  (Pa.)  190,  191. 

[b]  Abused  iBoludM  pezsowl  vlo- 
tonoe. — See  aulf,  etc.,  R.  Co.  v.  Bates, 
(Tex.  Civ.  A.)  95  SW  738,  739. 

9.  Erie,  etc..  R.  Co.,  v.  Casey,  29 
Pa.  287,  318;  Baltimore  v.  Connells- 
vUle,  etc.,  R.  Co.,  6  Phlla.  (Pa.)  190;  191. 

[a]  niustratlons. — "Catiline  abused 
the  patience  of  the  Roman  senate.  X 
man  abuses  his  constitution  by  ex- 
cesses which  impair  Its  vigour.  A 
Judge  abuses  his  office  not  only  by 
^klng  bribes,  but  by  any  misconduct 
which  detracts  from  Its  dignity  and 
usefulness.  To  abuse  the  freedom  of 
the  press,  or  the  right  of  debate,  is 
a  phrase  from  which  we  take  a  per- 
fectly definite  Idea.  We  know  very 
well  what  Is  meant  when  It  Is  said 
that  legislative  authority  or  execu- 
tive power  has  been  abused.  Why. 
then,  are  we  expected  'not'  to  know 
that  a  corporate  privilege  has  been 
abused,  when  we  see  it  used  as  a 
colour  and  a  pretext  for  that  which 
the  law  pronounces  a  wrong  and  in- 
Jury  to  the  public?"  Per  Black,  J.,  in 
Brie,  etc.,  R.  Co.  v.  Casey,  26  Pa.  287, 
318. 

[b]  '   BTnonTiB    of    "luJuTe."  — 

"  'Abuse'  is  stated  by  Webster  to  be 
the  synonym  of  'Injure.' "  Brickell, 
C.  X,  in  Dawklns  v.  State,  68  Ala. 

376,  879,  29  AmR  754. 

10.  Peters  v.  State,  166  Ala.  36,  38, 
51  S  962;  Campf  v.  State,  80  Oh.  St. 
321,  328.  88  NE  887.  , 

[al  "Abuse  of  the  CMom  of  «hs 
press  or  of  nesoli." — In  re  Flte,  11 
Ga.  A.  665,  694,  76  SE  397. 

11.  Matter  of  Thompson,  6  H,  & 
N.  193.  200  (where  Pollock.  C.  B., 
Raid:  "i  am  not  aware  that  the  word 
'abuse,'  applied  to  a  woman.  Is  ever 
used  except  with  reference  to  sexual 
intercourse.  Certainly,  in  more  than 
one  act  of  parliament  the  word 
'abuse'  has  had  that  meaning  applied 
to  It,  and  In  my  opinion  It  always  im- 
ports some  offence  of  that  nature"). 

[a]  Injuries  to  genital  organsi — 
(1)  in  a  statute  punishing  "any  per- 
son who  has  carnal  knowledge  of  any 
female  under  the  age  of  ten  years, 
or  abuses  such  female,"  etc.,  the 
word  "abuse"  applies  only  to  Injuries 
to  the  genital  organs  in  an  unsuc- 
cessful attempt  at  rape,  and  does  not 
include  mere  forcible  or  wrongful  lU 
usage.  Dawkins  v.  State,  68  Ala.  376, 

377,  29  AmR  764.  (2)  The  term  means 
carnal  knowledge  and  It  is  not  to  be 
construed  Independently  and  as  com- 
pelling proof  of  Injury  to  the  genital 
organs  in  addition  to  the  carnal 
knowledge.  State  v.  Sebastian,  81 
Conn.  1,  8,  69  A  10G4  [foil  State  v. 
Ferris,  81  Conn.  97,  99,  70  A  587]. 

12.  State  V.  Rollins,  80  Minn.  216, 
219,  83  NW  141. 

13.  SUte  V.  Ferris,  81  Conn.  97,  »», 
70  A  687;  State  v.  Sebastian,  81  Conn. 


1,  8,  69  A  1064;  Webster  D.  [quot 
Palln  V.  SUte,  88  Nebr.  862,  867.  57 
NW  7431. 

[a]  "asm**  ■7BOB7mous^"Abuse.'' 
I  used  In  the  offense  to  carnally 
know  and  abuse  a  female  child  is 
synonymous  with,  "rape."  In  Eng- 
land the  deflnitions  of  "r^ie"  have 
sometimes  included  the  statutory  of- 
fense of  carnal  knowledge  of  a  young 
child.  Thus:  "Rape  Is  felony  by  the 
common  law,  declared  by  Parliament, 
for  the  unlawful  and  carnal  knowl- 
edge and  abuse  of  any  woman  above 
the  age  of  ten  years  against  ber  will, 
or  of  a  woman  child  under  the  age 
of  ten  years  with  or  again  at  her 
will."  1  Hale  P.  C  628,  631.  In  East 
P.  C  436,  it  is  said:  "This  last- 
mentioned  offence,  however  [vis.,  un- 
lawful abuse  of  a  child]  Is  not  prop- 
erly speaking  a  rape,  which  Implies 
a  carnal  knowledge  against  the  will 
of  the  party;  but  a  felony  created 
by  this  statute  [18  Ells.  c.  7,  I  4]. 
under  which  the  consent  or  non- 
consent  of  the  child,  under  the  age  of 
ten  years,  is  immaterial."  Other 
writers  have  directly,  or  by  implica- 
tion, included  the  statutory  offense 
within  the  term  "rape."  See  4  Black- 
stone  Comm.  212;  1  Oabb.  Or.  L.  832; 
Roscoe  Or.  Ev.  <7th  ed)  289,  861. 
But,  however  it  may  have  been  else- 
where. In  Massachusetts  the  offense 
of  unlawfully  and  carnally  knowing 
and  abusing  a  female  chlla  under  the 
age  of  ten  years  Is,  and  for  more 
than  two  hundred  years  has  been, 
known  and  designated  as  rape.  Com. 
V.  Roosnell,  14S  Mass.  32,  38,  8  NE  747. 

14.  Webster  D.  [quot  Pal  in  v. 
State,  38  Nebr.  862,  867,  67  NW  743]. 

[a]  "Bavlsh"  synonymous. — On 
the  trial  of  defendant  accused  of 
carnal  abuse  of  a  female  child  under 
the  age  of  fifteen  years,  the  Judge 
Instructed  the  Jury  that  "carnal 
abuse'  does  not  necessarily  mean 
abuse  by  sexual  Intercourse  or  by 
attempted  sexual  intercourse."  Thiu 
Instruction  was  held  erroneous,  and 
that  the  word  "abuse,"  In  the  sense 
It  is  used  in  the  statute,  Is  synony- 
mous with  "ravish."  Chambers  v. 
State,  46  Nebr.  447,  448, -64  NW  1078. 

15.  Abuse:  Of: 

Animal  see  Animals  [2  Cyc  427]. 
Child  as: 

Aggravated  assault  see  Assault  and 

Battery  [3  Cyc  1026i 
Cruelty  see  Infants  [22  Cyc  6261. 
Rape  see  Rape  [33  Cyo  1424,  1442j. 
Confidence: 
As  alTccting  the  validity  of  wills 

see  Wills  [40  Cyc  1144], 
As  precluding  enforcement  of  con- 
tract see  Contracts  [9  Cyo  406, 
456]. 

Between  guardian  and  ward  see 
Contracts  [9  Cyc  4571;  Guardian 
and  Ward  121  Cyo  101,  104]. 
Discretion  see  Abuse  of  Discretion 

post  [1  Cyc  219]. 
Wife  see  Divorce  [14  Cyc  598]. 
See  also  Abuse  of  Process  post. 

16.  Sharon  v.  Sharon,  75  Cal.  1,  48, 
16  P  345;  Root  v.  Bingham,  26  8.  X). 
118,  119,  128  NW  132;  Murray  v. 
Buell,  74  Wis.  14,  19,  41  NW  1010. 

[a]  AbuBs  JnstUTlnff  Istsifsmto*. 
— The  "abuse  of  discretion,"  to  Justifr 
interference  with  the  exercise  of  dis- 
cretionary power,  implies  not  merely 
error  of  Judgment,  but  pervsrsity  of 
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eonclnsion  and  judgment— one  that  is  dearly  i^ainst 
the  logie  and  effect  of  suefa  facts  as  are  presented 
Id  support  of  the  application,  or  a^inst  t^e  rea- 
sonable and  probable  dednetions  to  be  drawn  from 
the  facts  disclosed  upon  tbe  hearing  an  error  of 
judicial  discretion;"  a  use  of  discretion  contrary 
to  established  usage.^"  (Cross  references.^) 
ABUSE  OF  FKOOESS.   (Cross  references.") 


ABU8IVI!.  Employing  harsh  words,  or  ill  treat* 
ment,  hurtful,  harsh,  vituperative,  scurrilous, 
wrongly  used,  improper."    (Cross  references.") 

ASUSO  DE  OONFIAKZA.  Abuse  of  confidence.** 
In  the  eivil  law  this  phrase  is  one  of  special  import- 
ance. The  Spanish  law  makes  it  an  aggravating  cir- 
cumstance in  the  commission  of  a  crime,''  as  where 
the  offender  avails  himself  of  his  situation  as  a  guest,^ 


irlll,  pfUMlon.  prejudice,  partiality,  or 
moral  delinquency.  CitlEenB'  St.  R. 
Co.  V.  Heath,  29  Ind.  A.  396,  S2  NB  107, 
111 ;  Stewart  v.  Stewart,  28  Ind.  A.  37S, 
(2  NB  1023,  1026;  Peo.  v.  New.Tork 
CenL  R  Co.,  29  N.  T.  ilt.  431.  See 
also  Stroup  v.  Raymond,  183  Pa.  279, 
282,  S8  A  «S6,  M  AmSR  7S8  and  ODte. 

Ibl  Bad  aotlT*  or  wronf  pnziMW* 
set  mmmUbL — In  Murray  t.  Buell, 
74  Wis.  14,  1»,  41  NW  10»  Cquot 
Boot  T.  Blnsham,  26  8.  D.  118.  119, 
128  NW  1S2]  It  Is  aaid:  "The  term 
^buse  of  discretion'  exercised  In  any 
case  by  the  trial  court,  as  used  in 
the  decisions  of  courts  and  In  the 
books,  implying  In  common  parlance 
a  bad  motive  or  wronar  purpose.  Is  not 
the  most  appropriate.  And  in  Sharon 
V.  Sharon,  76  Cal.  1,  48,  16  P  34S,  It 
is  said:  "  'Abuse'  of  discretion  .  .  . 
does  not  necessarily  Imply  a  willful 
abuse,  or  Intentional  wrong."  But  In 
Peo.  V.  New  Tork  Cent.  R.  Co.,  29  N. 
T.  418,  431,  Hoffeboom,  J.,  In  a  dla- 
Mntfnp  opinion,  said:  "The  exercise 
of  an  honest  Judgment,  however  er- 
roneous It  may  appear  to  be,  la  not 
an  abuse  of  discretion.  Abuse  of  dis- 
cretion and  especially,  gross  and  pal- 
pable abuse  of  dtscietion,  which  are 
the  terms  ordinarily  employed  to  Jus- 
tify an  tnterference  with  the  exercise 
of  discretionary  power.  Implies  not 
merely  error  of  judgment,'  out  per- 
versity of  .  will,  passion,  prejudice, 
partiality  or  moral  delinquency."  In 
Norris  v.  Cllnkscales,  47  S.  C.  488. 
4»9.  25  SB  797,  It  was  said:  "Abuse 
of  discretion"  Is  "a  phrase  unhappily 
framed,  because  implying  a  bad  mo- 
tive or  wrong  purpose."  See  also 
Stewart  v.  Stewart,  28  Ind.  A.  378,  62 
KB  1023.  1026. 

XT.  Richardson  v.  Augustine,  6 
Okl.  667,  674.  49  P  980;  Starr  v.  SUte. 
8  OkL  Or.  440,  457,  116  P  366. 

1&  Alexander  Smith,  etc..  Carpet 
Co.  V.  Ball,  13?  App.  Dlv.  100,  102, 
122  NTS  187.  See  also  State  v.  Dwyer, 
Za  Nev.  421,  91  P  805. 

19.    Miller  v.  Lash,  4  Pa,  Super.  292. 

[a]  Aocorate  dsflalUon  lmp<MWi- 
Ue.— In  Root  v.  Bingham,  26  S.  D. 
lis,  119,  128  NW  132.  thi  court  said: 
"An  accurate  exhaustive  definition  of 
the  phrase  'abuse  of  discretion'  would 
be  difficult,  if  not  Impossible.  Each 
ease  must  be  determined  with  refer- 
ence to  Its  own  peculiar  fitcts.  There 
are  different  kinds  of  discretion  that 
may  be  exercised  by  tbe  trial  court. 
There  Is  the  discretion  In  the  sense 
of  the  exclusive  right  to  decide  as 
that  court,  pleases,  which  will  not 
be  reviewed  by  the  appellate  tribunal. 
There  is  ■  a  discretion  In  the  decision 
of  what  is  Just  and  proper  under  the 
circumstances.  The  latter  kind,  the 
kind  of  discretion  involved  in  the 
case  at  bar,  will  not  be  revised  unless 
there  Is  an  abuse  of  It;  that  Is,  un- 
less* It  appears  that  It  was  exercised 
on  grounds  or  for  reasons,  clearly  un- 
tenable, or  to  an  extent  clearly  un- 
reasonable. That  would  be  Its  abuse. 
Murray  v.  Buell,  74  Wis.  14,  41  NW 
1010,  Abuse  of  discretion  in  grant- 
ing a  new  trial  does  not  necessarily 
imply  intentional  wrong.  In  such  a 
case  discretion  is  abused  whenever  In 
its  exercise  a  court  exceeds  the 
boundM  of  reason;  all  circumstances 
iMfore  it  being  considered." 

[bl  MSn«BM  in.  JvSlolal  opinion 
Is  not  synonymous  with  abuse  of  Ju- 
dicial dlscretifm.  Day  Donohue,  «2 
N.  J.  U  8*0.  888.  41  A  984. 


80.   Abase  of  dlMrsfebmi 

In  respect  to: 

Admission  of  attorney  to  bar  see 
Attorney  anfl  Client  [4  Cyo  9021. 
Alimony  see  Divorce  [14  Cyc  749, 
769], 

Amendment  of  pleadings  see  Plead- 
ing [31  Cyo  860,  878]. 

Appointment  of  receiver  see  Re- 
ceivers [34  Cyc  19]. 

Argument  and  conduct  of  counsel 
see  Criminal  Law  [12  Cyc  6681; 
Trial  [38  Cyc  1472]. 

Assuming  Jurisdiction  by  court  see 
CourU  [11  Cyo  888]. 

Bail  In  capital  case  see  Ball  [S  Cyc 
641. 

Certiorari,   granting  writ  of  see 

Certiorari  1:6  Cyc^48]. 
Change  of  venue  see  Criminal  Iaw 

[18  Cyo  2431. 
Conduct  of  trial  see  Trial  [38  Cya 

1296J, 

Consolidation  of  actions  see  Ac- 
tions [8  Cyc  6931. 
Continuance  see  Continuances  [9 

Cyc  81,  187]. 

Costs  see  Costs  [11  Cyc  38,  205, 
8613:  Divorce  rf4  Cyc  788]. 

Counsel  fees  and  expenses  see  Di- 
vorce [14  Cyc  7621. 

Custody  of  child  see  Divorce  [14 
Cyc  808]. 

Decreeing  speciflo  performance  see 
Specific  Performance  [36  Cyc 
548]. 

Decree  pro  confesso  see  Elqulty  [16 

Cyc  613]. 
Deposition    and    admlssIbllUy  in 

evidence  «ee  Depositions  [13  Cyc 

982]. 

Direction  of  verdict  see  Trial  [38 
Cyc  1588]. 

Discovery,  propriety  of  granting 
order  see  Discovery  [14  Cyc  376]. 

Dismissal  of  action  see  Dismissal 
and  Nonsuit  [W  Cyo  458], 

Bxamlnation  of  witness  see  Wit- 
nesses  [40  Cyc  2406,  2473]. 

Bxcusing  Juror  see  Juries  [24  Cyc 
260]. 

Bxperlment  before  Jury  see  Trial 

[38  Cyo  1312].  , 
Bxtent  of  punishment  see  Criminal 

Law  [12  Cyc  9G8]. 
Piling  bill  of  review  see  Bquity  [16 

Cyc  623]. 
.Injunction,   granting   or  refusing 

see  Injunctions  [82  Cyc  746], 
Introduction  of  evidence  see  Crimi- 
nal Law  [12  Cyc  5551;  Trial  [38 

Cyc  1362]. 
Judgment  see  Judgments  [23  Cyc 

739,  859]. 
Mandamus,    issuance   of   writ  see 

Mandamus  [26  Cyc  1431. 
New   trial,   disposition   of  motion 

for  see  Criminal  Law   [12  Cyc 

7027. 

Quo  Warranto  see  Quo  Warranto 

[82   Cyc  1434]. 
Reference   In   eauity  practice  see 

Bquity  [16  Cyc  434]. 
Reopening  case  see  Criminal  Law 
"  "    Cyc    659];    Trial    [38  Cyc 


[12  C 
18621. 


Revival  of  action  see  Abatement 

and  Revival  [1  Cyc  106]. 
Separate  trials  see  Trial  [38  Cyc 

1268]. 

Separation  of  Jury  see  Criminal 
Law  [12  Cyc  671]. 

Stay  of  proceedings  see  Appeal  and 
Error  [2  Cyo  8921. 

Stipulation,  relief  from  see  Stipu- 
lations [36  Cyc  1294]. 

Trial  by  Jury  In  equity  see  Equity 
[16  Cyc  413]. 

Witness,  exclusion  from  court  see 
Criminal  Law  [12  Cyc  1646]. 


ai.   Abiuis  of  prooesai 

Generally  see  Process  [32  Cyc  641]. 

As  contempt  see  Contempt  [9  Cyc  7]. 

As  false  imprisonment  see  False  Im- 
prisonment [19  Cyo  818]. 

As  malicious  proseoutlon  see  Mali- 
cious Prosecution  [26  Cyc  I]. 

Liability  for: 

Of  omcer  see  Sheriffs  and  Consta- 
bles [35  Cyc  1642]. 
Of  sureties  see  SherlCTs  and  Con- 
stables [35  Cyo  1941]. 

Wrongful: 

Arrest  see  Arrest  [3  Cyo  9761. 
Attachment  see  Attachment  [4  Cyo 
976]. 

Bxecutlon  see  Bzecutlons  [IT  Cye 
1670]. 

aa.    Peters  v.  SUte,  186  Ala.  8B. 
88^1  S  968.    See  Abuse  anteu 
09;  Alraatni 

Language: 

By  prosecuting  attorney  see  Crimi- 
nal Law  [18  Cyc  681). 
Btfect  of  inserting  In  brief  see  Ap- 
peal and  Error  [2  Cyo  1017]. 
Bxpnlsion  of  passenger  on  account 

of  see  Carriers  16  Cyo  6fiO]. 
Grimaces  or  facial  expressions  of 
contempt  as  see  Language  [84 
Cyc  14781. 
Liability  01  carrier  for  use  of  by 
servants  see  Carriers  [6  Cyc  602]. 
Use  of  by  attorney  to  Judge  In 
vacation  see  Attorney  and  Client 
[4  Cyc  908]. 
Language  as: 

Breach  of  the  peace  see  Breach  of 

the  Peace  [5  Cyo  1025]. 
Contempt  of  court  see  Contempt  [9 

Cyo  18,  19]. 
Criminal    offense    see  Disorderly 

Conduct  [14  Cyc  469]. 
Disorderly  conduct  see  Disorderly 

Conduct  [14  Cyc  469]. 
Disturbance  of  public  meeting  see 
Disturbance  of  PubUo  Meetings 
[14  Cyc  542].  ^ 
Justification  for: 

Assault  see  Assault  and  Battery 

[3  Cyc  1051]. 
Use  of  weapon  see  Weapons  [40 
Cyo  871]. 
Provocation  for  homicide  see  Homi- 
cide [21  Cyc  743]. 
Treatment  as: 
Ground  for: 

Divorce  see  Divorce  [14  Cyc  598]. 
Separate  maintenance   see.  Hus- 
band and  Wife  [21  Cyc  1600]. 
Justification    for    seamen  leaving 
vessel  see  Seamen  [35  Cyc  12221. 
See   also   Blasphemy         Cvc    610] ; 
Obscenity  [29  Cyc  1814];  Profanity. 
[32  Cyc  678];  VulRar  [40  Cyc  233]. 
S4.    Bscriche  Dlcctonarlo. 
as.    Pen.  Code  art  10  (10).  Com- 
pare art  444.    Held  Inapplicable  In 
U.  S.  V.  Rodrlgues.  19  PhlUpplne  166, 
167. 

86.  Spain. — Sentence  Supr.  Trlb. 
July  2,  1891,  .47  Jur.  Cr.  6  (hurto). 
Compare  Sentence  Supr.  Trib.  April 
16.  1876,  14  Jur.  Cr.  528  (murder; 
holding  the  circumstance  applica- 
ble where  the  accused  had  been  ad- 
mitted as  a  pupil  dally  for  some  time 
to  the  victim's  dwelling,  although 
the  latter  had  reason  to  lose  confi- 
dence in  the  former). 

Philippine.— U.  S.  v.  Barbicho.  13 
Philippine  616,  621  (murder,  where 
the  accused  "went  to  the  house  of  the 
deceased  armed  with  a  dagger  on 
Good  Friday  night,  and  gained  the 
confidence  of  the  latter  through  his 
good  behavior  as  a  relative") ;  TJ.  S.  v. 
Cas,  14  Philippine  21,  22  frobo,  rob- 
bery, "the  defendant,  at  the  time  of 
the  commission  of  tbe  offense,  being 
a  guest  In  the  house  of  the  corn- 
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or  a  domestici''  or  even  as  a  host"  in  the  house 
where  the  crime  is  committed. 

Uutar  ajid  serrant.  So  the  relation  of  master 
and  servant  is  one  of  ooufidenoe,^  vhieh  is  abused 
where  the  former  caoses  the  latter  to  become  a 
prostitute,*'*  or  where  the  latter  commits  an  assault 
upon  the  former,^^  or  takes  advantage  of  opportuni- 
ties afforded  in  the  line  of  ordinary  dul^."*  In 
accordance  with  a  general  rule  of  Spanish  cruninal 
^'arisprudcnee  this  circumstance  is  not  applied  where 
it  constitutes  an  inherent  element  of  the  crime 
itself.'"  But  the  fact  that  an  employee  used  his 
employer's  rubrica  and  imitated  his  signature  in 
foi^ng  a  letted  was  held  applicable  as  an  aggravat- 
ing circumstance  and  not  an  element  of  the  crime."* 


ABtTSO  DE  FODEB.  Abuse  of  power.  In  Span- 
ish law  malfeasance  or  misfeasance  in  01606."^ 
Taking  advantftge  of  one's  public  position  to  commit 
a  crime  is  an  aggravating  eireunutanoe  increasing 
the  penalty."*  The  public  official  who  takes  advan- 
tage of  his  offlee  to  perpetrate  frauds  and  swindles 
is  visited  with  disqualification  besides  the  ordinary 
penalties."^  But  the  mere  fact  that  the  accused  is 
a  public  official  will  not  justify  a  higher  penalty  if 
the  offense  is  outside  the  scope  of  bis  official  duty.** 

ABUSO  D£  SUPEBJOBIDAD.  Abuse  of  superior 
strength  or  means.  In  Spanish  law  it  is  one  of  the 
aggravating  circumstances  which  increases  the  pen- 
alty of  a  crime  that  the  accused  employed  superior 
strength  or  means- to  weaken  the  victim's  defense.** 


plalntngr  witness,  with  free  access  to 
the  sleeping  room  wherein  the  box 
containing  money  was  kept,  as  a 
result  of  the  friendly  and  confiden- 
tial relations  existing  between  the 
^uest  and  his  host").  "There  la  no 
question  that  Valeriana,  while  staying 
together  with  her  mother  in  the 
house'  of  the  injured  party,  took  ad- 
vantage of  the  occasion  when  Andrea 
Arao  left  her  room,  and  for  the  mo- 
ment had  abandoned  her  box  of 
Jewels;  she  abused  the  confidence 
which  In  some  manner  the  owner  of 
the  house'  had  shown  them  both  by 
receiving  them  and  freely  lodging 
them  In  her  own  bedroom."  U.  S.  v. 
Deuda,  -14  Philippine  595,  600.  A 
fortiori  where  the  offender  is  himself 
an  Inmate  of  the  house  and  enables 
malefactors  to  enter,  assault,  and  rob 
other  Inmates.  Sentence  Spanish  Supr. 
Trib.  Jan.  10,  1877,  16  Jur.  Cr.  87 
Crobo). 

27.  Spain. — Sentence  Supr.  Trib. 
Nov.  11,  1880,  23  Jur.  Cr.  284. 

Philippine. — U.  S.  v.  Oonsalez,  4 
Philippine  &S0  (hurto,  larceny).  "It 
appears  that  the  convlot  was  a  do- 
mestto  servant  in  the  house  of  the 
owner  of  the  stolen  property  at  the 
time  when  the  crime  was  committed, 
hence,  under  the  provisions  of  article 
E20  of  the  Penal  Code,  it  was  the 
duty  of  the  court  to  Impose  a  penalty 
immediately  superior  to  that  pre- 
■ortbed  for  the  commission  of  the 
offense  In  the  absence  of  suCh  cir- 
cumstance." U.  8.  T.  Slamslco,  12 
Philippine  BTl  (robo,  robbery).  ' 

88.  U.  S.  V.  Soto,  i4  PbiUppine  S84, 
188  (vlolaoldn,  rape,  whero  the  ac- 
cused "abused  the  conftdenee  that 
Satumino  Ntcanor  had  In  him  when 
he  permitted  his  daughter,  the  ag- 
^eved  girl,  to  sleep  that  night  In 
the  house  of  the  accused  tn  oraer  to 
bear  his  sick  wife  company"). 

89.  Sentence  Suw.  Trib.  Dea  17, 
187S,  18  Jur.  Cr.  478  (robo  y  homl- 

ciaio). 

30.  "It  was  prOven  at  the  trial  that 
the  relation  ox  master  and  servant 
.existed  betwen  the  accused  and  the 
girl  whom  he  la  charged  to  have 
corrupted,  and  In  accordance  with 
the  decision  of  the  supreme  court  of 
Spain  of  December  17,  1883,  the  re- 
lation of  master  and  servant  Is  one 
ot  confidence  (conflanza),  and  there- 
fore the  accused,  having  taken  ad- 
vantage of  his  position  as  master  to 
commit  the  offense,  did  so  with  abuse 
of  confidence  (con  ahuso  de  confl- 
ania).  U.  S.  v.  Chu  Chang,  8  Phil- 
ippine 74,  76  (conatrulng  Pen.  Code 
art  444). 

ai.  Sentence  Supr.  Trib.  June  5, 
1874,  11  Jur.  Cr.  21  (assault);  Sen- 
tence Supr.  Trib.  Dec.  17,  1875,  13 
Jur.  Cr.  478  (robo  y  homtcldio).  See 
also  Sentence  Supr.  Trib.  Sept.  8, 
187B,  13  Jur.  Cr.  79  (aseslnato,  mur- 
der, where  the  ofCender  was  a  nurse 
who  caused  the  death  of  her  charge 
and  this  aKgravatlng  circumstance 
was  applied), 

3S.  ''It  was  the  duty  of  the  de- 
fendant to  superintend  the  loading 
of  cars,  and  he  availed  himself  of 
the  opportunity  which  this  offlco  af- 


forded him  for  abstracting  the 
sugar."  U,  S.  v.  Magslno,  2  Philip- 
pine 710,  717.  But  in  fixing  the  pen- 
alty of  one  who  had  been  found  guilty 
of  purloining  a  check  book  and  forg- 
ing the  owner's  name  to  a  check 
therefrom  'this  aggravating  circum- 
stance was  not  applied.  "Since  it 
does  not  appear  that  the  check  hook 
was  under  the  control  or  Intrusted 
to  the  care  of  the  accused,  the  crime 
"can  not  be  said  to  have  been  com- 
mitted with  'abuse  of  confidence' 
within  the  meaning  of  circumstance 

10  of  article  10  of  the  Penal  Code." 
n.  S.  v.  Castillo,  6  Philippine  453, 
466.  But  where  a  murderer  nad  gone 
to  the  house  of  his  victim  under  the 
guise  of  seeking  employment,  which 
w&K  given  him,  but  for  the  actual 
purpose  of  committing  the.  crime  It 
was  held  that  "the  fact  of  Cabaya 
having  simulated  friendship  and  de- 
sire for  work,  together  with  the  com- 
panions who  went  with  him,  and  the 
fact  that  he  received  food  and  work 
immediately  upon  being  accepted  by 
the  Americans  to  work  In  the  mines, 
is  not,  as  stated  In  the  Judgment,  a 
degree  of  treachery.  According  to 
law,  sufncient  to  constitute  the  ag- 
gravating cdrcnmstance  of  abuse  of 
confidence.  It  may,  however,  be 
argued  as  unworthy  conduct  and  in- 
gratitude, but  not  as  abuse  of  con- 
fidence. It  Im  necessary  first  to  show 
what  has  been  the  confidence  granted 
or  given  in  order  to  determine  wheth- 
er .  there  was  or  was  not  an  abuse 
of  it,  and  in  the  present  case  there 
Is  nothing  to  show  what  the  confi- 
dence given  or  conceded  to  Cabaya 
was,  that  could  facilitate  the  com- 
mission of  the  ,crim6."  Per  Arellano, 
C.  J.,  In  U.  S.  V.  Crus,  4  Philippine 
262,  2S6.  That  the  victim  of  robo 
con  homlcldio.  robbery  with  homi- 
cide, was  an  intimate  friend  of  the 
offender  was  held  not  to  be  an  aggra- 
vating circumstance  where  It  did  not 
appear  that  such  intimacy  afforded 
any  information  which  facilitated  the 
crime.  Sentence  Supr.  Trib.  May  23, 
1885.  86  Jur.  Cr.  122. 

33.  Spain. — Sentence  Supr.  Trtb. 
Dec.  30,  1871,  4  Jur.  Cr.  313  (estafa, 
embezzlement,  where  a  servant  sola 
property  of  hia  master  and  withheld 
part  of  the  price  and  was  not  sub- 
jected to  this  circumstance).  The 
crime  of  estupro,  seduction.  Is  not 
aggravated  by  the  fact  that  the  of- 
fender entered  freely  the  house  of 
his  victim,  since  that  Is  inherent  In 
the  crime.  Sentence  Supr.  Trib.  Dec 
18,  1885.  35  Jur.  Cr.  991. 

Philippine.— U.  S.  V.  Weiss,  4  Phil- 
ippine 627  (Where  the  accuaed  was 
convloted  of  misappropriating  funds 
In  his  custody  as  a  public  official). 

34.  Sentence  Supr.  Trib.  Jan.  16, 
1885,  34  Jur.  Cr.  86. 

36.  Escrlche  Dicclonarlo.  Pen. 
Code  art  399;  Sentences  Supr.  Trib. 
Dec.  IS,  1871,  March  4.  1872. 

36.  Philippine.— Pen.  Code  art  10 
(11);  Applied  In  U.  S.  v.  Torrida,  23 
Philippine  189;  U.  S.  V.  Monteclllo, 

11  Philippine  109,  6  Off.  Qaz.  1837; 
U.  S.  V.  Alexander,  8  Philippine  86; 
U.  6.  V.  Somlto,  4  PhUlppfue  867; 


3  Off.  Gas.  314;  U.  S.  v.  Bti-ueda,  4 
Philippine  229,  3  Off.  Oaz.  262  (un- 
lawful arrest  by  policeman):  U.  S. 
v.  Scarella,  1  Philippine  890,  1  Off. 
Gas:  862.    Thus  a  constabulary  ber- 

freant  who,  while  in  a  private  dwell- 
ng  searching  for  firearms,  commits 
the  crime  of  rape  la  subject  to  the 
aggravating  circumstance  of  taking 
advantage  of  his  poaition.  U.  S.  v. 
Fernandez,  8  Philippine  380,  2  Off. 
Qaz.  846.  Held  Inapplicable  In  U.  S. 
y.  Rodriguez,  19  Philippine  160,  157; 
U.  S.  V.  Tupular,  7  Ininippfne  11; 
y.  S.  V.  Martinez.  2  Philippine  199, 
1  Off.  Gai.  647:  U.  S.  V.  Cardona.  1 
Philippine  881,  1  Off.  Oas.  1.  Where 
it  was  not  necessary  fOr  the  accused, 
a  peace  officer,  to  utilise  his  position 
to  attack  his  victim  the  circumstance 
of  abuse  of  position  Is  Inapplicable, 
y.  8.  V.  Martlnes,  2  niillpplne  199, 
1  OfT.  Gas.  647;  tJ.  S.  v.  Yengco,  i 
Philippine  189,  1  Off.  Gas.  646.  That 
the  accused  was  an  interpreter  of  a 
mlllUry  officer  does  not  subject  him 
to  tha  circumstance  of  taking  advan- 
tage of  a  public  position.  TJ.  S.  v. 
Olaguer,  t  PhUlppbie  488,  1  Off.  Qaa. 

fff.„  Spain.— Pen.  Code  art  414. 

Philippine. — Pen.  Code  art  899.  "It 
is  insisted  that  the  appellant  in  com- 
mitting these  crimes  did  not  take 
advantage  of  his  public  position  or 
office.  In  this  we  cannot  agree  with 
counsel.  The  fact  that  the  appellant 
was  councilman  at  the  time  placed 
him  In  a,  position  to  commit  these 
crimes.  If  he  had  not  been  council- 
man ho  could  not  have  Induced  the 
Injured  partl'es  to  pay  these  allCKfd 
fines."    U.  S.  V.  Torrida,  28  Phlllp- 

Eme  189.  198.  Applied  In  U.  S.  v. 
opez,  10  Philippine  479;  TJ.  S.  v. 
Solis,  7  Philippine  195,  6  Off.  Gaz.  65: 
U.  S.  V.  Jader.  1  Philippine  297.  Heli 
inapplicable  in  U.  S.  v.  Flores,  19 
Philippine  178. 

38.  U.  S.  V.  Daeuycuy,  9  Philip- 
pine 87,  5  Off.  Oaz.  1069. 

[a]  Thos  a  councilman  acting 
outside  scope  of  duty  Is  notpunlsh- 
able  thereunder.  U.  S.  v.  CTasln,  S 
Philippine  689,  6  Off.  Gas.  787.  So  of 
the  president  of  a  municipal  board 
of  health.  U.  8.  v.  Plgueroa,  22  Phil- 
Ipplne  272. 

39.  Spain.— Pen.  Code  art  10  (9), 
Sentence  Supr.  Trib.  Oct.  1.  1884,  SS 
Jur.  Cr.  64.  This  circumstance  re- 
sembles alcvosfa,  but  is  of  a  less 
malicious  character.  Sentence  Supr* 
Trib.  Oct.  21,  1889,  48  Jur.  Cr.  488. 


Brazil. — Pen.  Code  art  16  (6).' 
Philippine. — ^Pen.  Code  art  10  (9). 
Applied  in  U.  B.  v.  Lacuna.  17  Phil- 


ippine 532;  tr.  8.  V.  Plndong,  14  PhlU 
ipplne  88;  U.  8.  v.  Buriaa.  18  Philip- 
pine 118,  7  Off.  Gaz.  728;  U.  S.  v. 
Gonxalex,  7  Philippine  S53,  6  Off.  Gaz. 
177;  U.  S.  V.  Badines,  4  Philippine 
694,  4  Off.  Gaz.  497;  U.  8.  v.  Sornlto, 
4  Philippine  857,  8  Off.  Gaz.  814;  U.  S. 
V.  Odlcta,  4  Philippine  309,  3  Off.  Gaz. 
270;  U.  S.  V.  Goodwin,  4  Philippine 
282,  3  Off.  Gaz.  364;  U.  S.  v.  De  Jesus, 
2  Philippine  527,  1  Off.  Gaz.  814;  V.  S. 
V.  Escobar,  1  Philippine  200,  1  Off. 
Gas.  469.  See  also  U.  8.  v.  Barblcho, 
18  Philippine  616.   Held  Inapplicable 
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This  occurs  vliere  two  or  more  armed  men  attack  an 
unarmed  one  where  an  armed  man  attacks  a 
disabled  and  prostrate  victim,'*^  or  a  sound  and 
robust  man  attacks  an  infirm  one  }*^  where  one  armed 
man  attacks  a  woman,*^  or  a  man  attacks  a  boy;** 
or  where  two  or  riore  attack  one.*''  But  mere  differ- 
ence of  a^  is  insufficient/"  And  in  order  that  this 
circumstance  may  arise  from  the-  fact  of  a  simul- 
taneous attack  by  two  or  more  persons  they  must 
have  acted  pursuant  to  a  previous  concert."  It 
is  not  necessary,  however,  that  the -assailant  should 
iiare  deliberately  sought  the  opportunity  of  em- 
ploying his  superior  strength.*^  This,  like  the  other 
aggravating  circomstanees,  cannot  be  applied  where 
rt  eonstitntes  an  inherent  element  of  the  erime 
itself,*"  or  where  the  facts  constituting  this  eirenm- 
stanee  are  also  included  in  another,  for  example, 
alevosia,"'  or  where  it "  is  incompatible  -  with  the 


in  U.  S.  V.  Ix>renzanB.  12  Philippine 
a,  S  Off.  Gas.  ISSOTU.  8.  t.  Cabe,  1 
Philippine  MS,  1  Oft  Oas.  491. 

PortusaL — ^Pen.  Code  art  19  <fi). 

Mb  Spain. — Sentence  Supr.  rmb. 
Uajr  27,  1878,  18  Jiir.  Cr.  601-  Sen- 
tence Supr.  Trlb.  Oct.  12.  1875,  IS 
Jnr.  Cr.  198  (where  onir  one  of  thrco 
assailants  dlacharffed  a  flrfcarm,  the 
others  ualna  knlvea}.  See  also  sen- 
tence Siipr.  Trih.  re%.  SB,  1876,  14 
Jur.  Cr.  217  (where  three  men  robbed 
and  killed  one). 

Phillppln& — U.  S.  V.  Tampaoan,  19 
FhUipplne  185.  "There  was  attend- 
ant the  aggravatine  circumstance  of 
superiority,  derived  from  the  num- 
ber of  the  assailants  and  the  simulta- 
n«>ousneBS  of  the  attack,  and  while 
this  circumstance  of  course  increases 
the  responsibility  contracted  and  re- 
quires the  Imposition  of  i  a  severer 
penalty.  It  does  not  raise  the  crime 
to  murder."  U.  S.  v.  lAsada,  2i  Phil- 
ippine 287,  291.  "This  circumstance 
depends  upon  the  relative  strength 
of  the  one  attacltlng  and  th^  one  at- 
tacked. It  can  hardly  be  said  that 
mdvantage  Is  taken  of  superior 
strength  or  means  are  employed  to 
weaken  the  defense  when  twenty- 
three  men.  In  the  daytime,  openly  and 
without  stratagem  of  any  kind,  at- 
tack s  town  of  the  size  of  Davao. 
The  results  of  the  attack  clearly 
show  that  the  strength  of  the  at- 
tacking party  was  not  sufficient  to 
accomplish  the  purpose  in  view.  They 
demonstrate,  under  the  circumstances, 
that  no  means  were  employed  to 
weaken  the  defense,  outside  of  such 
as  are  inherent  in  the  situation  when 
one  body  of  men  attacks  f^nother  with 
deadly  weapons.  .  .  .  The  fact 
that  there  were  more  than  three 
armed  persons  in  the  attacking  party 
1b  not  sufficient  to  call  for  the  ap- 
plication of  the  provisions  of  this 
Baragrapb."  17.  S.  v.  Hodrigues,  19 
Fblllpptne  lEO,  IBS.  IB?. 

41.  Sentence  Supr.  Trib.  Feb.  8, 
1881,  24  Jur.  Cr.  99.  See  also  Sen- 
tence Supr.  Trlb.  iLprll  24,  1834.  32 
Jur.  Cr.  75;  Sentence  Supr.  Trlb.  Dec. 
23,  1888.  ST  Jur.  Cr.  822.  Bat  the 
mere  fact  that  the  assailant  Is  armed 
will  not  suffice  unless  he  employs 
means  which  render  resistance  im- 
possible. Sentence  Supr.  Trlb.  Feb. 
18,  1880,  22  Jur.  Cr.  110. 

4a.  Sentence  Supr.  Trlb.  Aug.  7, 
1890.  4S  Jur.  Cr.  236. 

43.  Spain. — Sentence  Supr.  Trib. 
Oct  9,  187B,  13  Jur.  Cr.  172.  Bspe- 
clally  where  he  lies  in  ambush  and 
shoots  from  behind.  Sentence  Supr. 
Trlb.  Nov.  27,  1896,  SB  Jur.  Cr.  822. 
But  see  Sentence  Supr.  Trlb.  April  28. 
1873,  8  Jur.  Cr.  489. 

Philippine. — "It  cannot  be  doubted 
that,  when  the  accused  attacked  his 
wife  with  a  deadly  weapon,  she  was 
unarmed  and  defenseless,  and  he  took 
advantage  of  the  atiperlor  force  that 
his  sex  and  the  weapon  that  he  was 
eanrlng  afforded  him."  17.  S.  v.  Con- 
suelo,  lY  PhUipvine  612,  614. 


44.  Sentence  Supr.  Trib.  Jan.  26, 
1881.  24  Jur.  Cr.  B9. 

4B.  Spain. — Sentence  Supr.  Trib. 
Feb.  25,^876.  14  Jur.  Cr.  £67  (three 
against  one);  Sentence  Supr.  Trlb. 
June  17,  1872.  7  Jur.  Cr.  7  (two 
against  one);  Sentence  Supr.  Trib. 
B%b.  9,  1886,  34  Jur.  Cr.  216.  See 
also'  Sentence  Supr.  Trib.  Feb.  23, 

1887,  VUda  COdigo  Pen.  I.  287. 
Philippine. — That    the  assailants 

outnumbered  those  assailed  does  not 
necessarily  constitute  abuse  of  su- 
periority.  T7.  B.  V.  Devola,  3  PhlUp- 

Blne  628,  2  Off.  Gas.  482.  But  see 
•.  S.  V.  Teodoro.  1  Off.  Gax.  896,  1028; 
U.  S.  V.  Job6,  March  2B.  1908.  unre- 
ported. 

40.  Sentence  Supr.  Trlb.  May  13, 
1884,  82  Jur.  Cr.  247  (wbbre  the  as- 
sailant was  twenty-four  and  the  vic- 
tim seventy). 

*7.  Sentence  Supr.  Trlb.  Nov. 
11.  1898,  61  Jur.  Cr,  802  (reversing  a 
judgment  of  conviction  for  leslones. 
assault,  committed  by  a  brother  and 
sister  on  a  woman  where  the  man 
had  «ome  on  the  scene  and  taken  the 
part  of  his  sister  after  the  two 
women  had  been  quarreling  for  some 
time.  There  being  nothing  to  show 
but  that  his  appearance  was  not  un- 
expected the  supreme  tribunal  held 
that  the  circumstance  of  abuso  de 
superlorldad  should  not  have  been 
applied).  See  also  Sentence  Supr. 
Trlb.  Oct.  10,  1884,  88  Jur.  Cr.  120. 

48.  Sentence  Supr.  Trib.  June  23, 

1888,  29  Jur.  Cr.  110.  See  how- 
ever   Sentence  Supr.  Trlb.  Oct.  21, 

1889,  48  Jur.  Cr.  4S9  (holding  that 
the  mere  fact  of  occupying,  acci- 
dentally, an  advantageous  position 
while  making  an  attack  will  not  give 
rise  to  this  circumstance). 

49.  Spain. — Sentence  Bapr,  Trlb. 
April  28.  1878,  8  Jur.  Cr.  489  (where 
the  accused  w^  convicted  of  the 
crime  of  homiciae  of  a  woman,  and 
It  was  held  that  the  clrcumstanceB 
of  abuse  of  superior  strength  could 
not  be  based  on  the  sex  of  the  vic- 
tim since  that  was  inherent  in  the 
crime).  See  also  Sentence  Supr. 
Trib.  Aug.  10,  1881.  25  Jur.  Cr.  87 
(holding  that  as  force  Is  a  necessary 
Ingredient  of  the  crime  of  robo,  rob- 
bery. It  could  not  also  be  considered 
as  an  aggravating  circumstance). 
Force  Is  a  necessary  element  of  the 
crime  of  robo  con  violencla  en  las 
personas,  robbery  with  violence  to 
the  person,  and  therefore  cannot  be 
applied  as  an  aggravating  circum- 
stance. Sentence  Supr.  Trlb.  May  20, 
1880,  22  Jur.  Or.  390.  See  also  Sen- 
tence Supr.  Trlb,  Feb.  18,  1880,  22 
Jur.  Cr.  11 0 ;  Sentence  Supr.  Trlb. 
May  29,  1879,  20  Jur.  Cr.  612.  In  Sen- 
tence Supr.  Trlb.  March  26,  1872,  6 
Jur.  Cr.  48,  the  supreme  tribunal 
held  that  the  superior  strength  em- 
ployed was  not  inherent  in  the  crime 
but  separate  and  distinct. 

50.  Spain, — Sentence  Supr.  Trib. 
Nov.  11,  1872,  7  Jur.  Cr.  612:  Sentence 
Bupr.  Trib.  Sept  14,  1671,  8  Jur.  Cr. 


erime,"^  or  with  some  other  circumstane^.^'  Where 
two  groups  of  persons  engage  in  combat  at  a  distance 
from  each  other  and  without  personal  contact  the 
conditions  do  not  exist  for  applying  this  circum- 
stance.'" Nor  is  it  applicable  to  a  crime  against 
individual  rights  like  that  of  violacidn  de  domicilio, 
violation  of  the  homo.'* 
ABUSOS  DEL  USUFBTJOTUARIO.'" 
ABUSOS  DESHONESTOS.  In  the  Spanish  crimi- 
nal law  acta  committed  against  the  will  of  a  person 
of  (he  opposite  ^z,  contrary  to  modesty  and  good 
morals  but  without  carnal  connection.™  One  is 
guilty  of  this  crime  who  lewdly  offends  the  person 
of  one  of  either  sex  with  force  or  intimidation,  or 
if  the  victim  is  deprived  of  reason  or  consciousness 
or  is  less  than  twelve  years  old."'  Thus  the  offense 
was  held  to  have  been  committed  where  the  accused 
placed  his  genital  organs  upon  those  of  a  child  ;f 

211:  Sentence  Supr.  Trlb.  Auff.  21, 
1»T3,  9  Jur.  Cr.  188.  But  this 
circumstance  is  not  included  in  that 
of  disrespect  for  age.  Sentence  Supr. 
Trib.  May  IS,  1878,  8  Jur.  Cr.  8B2. 

Philippine.— U.  8.  v.  Oro.  19  Philip- 
pine 648,  666;  V.  S.  v.  Domingo,  18 
Philippine  250;  U.  S.  V.  Vitug.  17  Phil- 
ippine 1.  Held  included  In  alevosla. 
U.  S.  v.  Larlon,  2  Philippine  476.  1 
Off.  Gas.  706:  U.  8.  v.  Rabadlllas,  2 
Philippine  428. 

61.  Sentence  Supr.  Trib.  March  10, 
1880,  22  Jur.  Cr.  178  (holding  the 
circumstance  inapplicable  to  hurto, 
larceny,  since  that  olTense,  if  execut- 
ed with  violence  or  intimidation,  be- 
comes robo,  robbery). 

62.  In  Sentence  Supr.  Trih.  Dec.  9, 
1874,  11  Jur.  Cr.  661,  the  Spanish 
supreme  tribunal  held  that  this  ag- 
gravating circumstance  was  not  in- 
compatible with  the  extenuating  one 
of  Intoxication  [Pen.  Code  art  9  (6)1. 

63.  Sentence  Supr.  Trlb.  Feb.  19, 
1888,  36  Jur.  Or.  807. 

S4.    Sentence  Supr.  Trlb.  Hay  10, 
1886.  36  Jur.  Cr.  738. 
65.    See  Usufructo. 
69.    Sscrlche  Dicclonario.    See  As- 
sault and  Battery  [8  Cyc  1026,  1027]. 
67.    Spain. — Pen.  Code  art  454. 
Philippine. — Pen.  Code  art  489.  "We 
are    of    the    opinion    that    the  de- 
fendant did,  on  ot  about  the  15th  of 
September,  1910.  have  such  relations 
as   above   described    with    the  said 
Oliva  Pacomio,  which  under  the  pro-, 
visions  of  article  489  of  the  Pensl 
Code  makes  him  guilty  of  the  crime  of 
'abusos  deshonestos.' "    U.  S.  v.  Tan 
Teng,  23  Philippine  145,  1S3. 

S8.  Spain, — Sentence  Supr,  Trlb# 
June  17,  1891,  46  Jur.  Cr.  819. 

Philippine. — "After  hearing  the  evi- 
dence the  Honorable  Charles  S,  Lob- 
Ingler.  Judge,  found  the  defendant 
guilty  of  the  ollense  of  abusos  des- 
honestos.  as  defined  and  punished  un- 
der article  439  of  the  Penal  Code,  and 
sentenced  him  to  be  imprisoned  for  a 
period  of  4  years  6  months  and  11  days 


of  prlsl6n  eorreclonal.  and  to  pay  the 
costs.  ...  It  appears  that  the 
oftended  party,  Ollva  Pacomio,  a  girl 
seven  years  of  age,  was,  on  the  ISth 
day  of  September,  1910,  staying  in 
the  house  of  her  sister,  located  on 
llang-IIang  Street,  in  the  city  of 
Manila;  that  on  said  day  a  number 
of  Chinamen  were  gambling  In  or 
near  the  said  house;  that  some  of 
said  Chinamen  had  been  in  the  habit 
of  visiting  the  house  of  the  sister 
of  the  offended  party;  that  Ollva  Pa- 
comio, on  the  day  in  question,  after 
having  taken  a  bath,  returned  to  her 
room ;  that  the  defendant  followed 
her  into  her  room  and  asked  her  for 
some  face  powder,  which  she  gave 
hlmg  that  after  using  some  of  the 
face  powder  upon  his  private  parts, 
he  threw  the  said  Ollva  upon  the  rtoor, 
placing  his  private  parts  upon  hers, 
and  remained  in  that  position  for 
some  little  time."  U.  &  v.  Tan  Teng, 
2>  Philippine  146,  llfc^ 
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one  who  placed  hia  hand  between  her  lower  ex> 
tremities,  and  one  who  seized  her  breast  and 
kissed  her  forcibly."  It  ia  not  essential  that  the 
motive  be  last  alone,'^  nor  that  the  more  serious 
pDTpose  of  actually  violating  the  victim's  person 
be  wanting.*'  In  the  same  category  is  also  some- 
times gronped  the  offense  of  a  public  oflSeial  solicit- 
ing a  woman  who  has  a  matter  before  him  for 
decision,  or  is  in  his  custody." 

ABUT  or  ABUTTING.  To  abut  means  to  termi- 
nate or  border;  to  be  contiguous;  to  meet.**  Abut- 


ting means  joined  to;  adjoining.**  While  the  words 
"abut''  and  ^"abutting"  do  not  imply  that  the 
things  spoken  of  are  necessarily  in  contact,  the  usual 
meaning  conveyed  is  that  of  touching  or  coming 
together.**  In  a  narrow  and  restricted  sense  the 
terms  are  used- in  reference  to  that  which  touches 
a  lot  at  the  end  as  distinguished  from  that  which 
adjoins  it  on  the  aide.*'  In  ordinary  usage,  how- 
ever, they  have  no  such  restricted  sense,  but  refer 
to  that  which  touches  other  premises  whether  at  the 
ends  or  on  the  sides.**  (Cross  references.**} 


i9.  Sentence  Supr.  Trlb.  July  7, 
1892,  49  Jur.  Cr.  134.  See  also  Sen- 
tence Supr.  Trlb.  Oct.  7,  1890,  45  Jur. 
Cr.  296. 

eo.    n.  S.  T.  Basllio,  B  Philippine  16. 

61.  Spain. — Bschriche  Dicclonarlo. 
PhlUlpine.— In  U.  S.  v.  Bailoses.  2 

Philippine  49  (where  the  accused 
compelled  the  victim  to  disrobe  and 
dance  before  him  and  others  I^add, 
J.,  for  the  Court  said:  "It  appears  to 
have  been  assumed  by  the  court  be- 
low In  Its  Judgment  that  the  defend- 
ant's purpose  was  to  take  revenge 
upon  the  prosecuting  witness  Cor  her 
failure  to  pay  him,  and  that  may 
doubtless  have  been  one  motive, 
and  It  may  even  be  admitted 
that  It  was  the  dominating  motive  of 
his  conduct.  Still  we  can  not  believe 
that  there  was  no  admixture  of  lasciv- 
lousness  in  the  thouKhts  and  purposes 
of  a  man  who  could  devise  such  a 
method  as  this  defendant  did  to  exact 
satisfaction  from  a  woman  for  the 
nonpayment  of  a  debt.  And  we  are 
therefore  of  opinion  that,  even  if  the 
facts  are  to  be  viewed  from  a  sub- 
jective as  well  as  an  objective  stand- 
point, the  offense  of  abuses  deshones- 
tos  may  properly  be  predicated  upon 
them"). 

62.  Sentence  Supr.  Trlb.  April  3, 
1871,  2  Jur.  Cr.  130;  Senterice  Supr. 
Trlb.  Oct.  7.  1890.  46  Jur.  Cr.  296.  The 
latter  case  was  distinguished  from 
attempted  rape  by  the  fact  that  the 
accused  voluntarily  desisted. 

63.  Spain. — Pen  Code  arts  394,  895, 
Bsorlche,  in  his  orlfrinal  edition  says 
that  this  offense  is  not  to  be  confused 
with  that  flrst  discussed  but  In  the 
Suplemento  to  his  work  they  are 
treated  together. 

-  Chili.— Pen.  Code  arts  258,  259,  366. 

Philippine. — Pen.  Code  arts  379, 
380. 

64.  Barney  v.  Dayton,  8  Oh.  CIr. 
Ct.  480,  481,  4  Oh.  CIr.  Dec.  EOS. 

65.  Peo.  V.  WilUson,  237  111.  584. 
590,  86  NE  1094. 

[a]    "AOJaooitf'  dlsttnynlshed  see 

gortnem  Fac.  R.  Ca  v.  Douglas 
ounty,  145  Wis.  288,  291,  130  KW 
246.  In  its  primary  meaning  "abut- 
ting" implies  a  closer  proximity  than 
does  the  Jerm  "adjacent,"  and  wheth- 
er the  latter  Is  to  be  interpreted  as 
lying  near  to  or  'actually  adjoining 
depends  largely  on  the  context  in 
which  it  Is  used  and  the  purpose 
which  the  legislature  was  seeking  to 
effect.  Hutchinson  v.  Danley,  88  Kan. 
437,  440,  129  P  163. 

th]  "Trontliiff"  dlstlnrnlsh«d  see 
Havlland  v.  Columbus,  50  Oh.  St.  471, 
473,  34  NB  679;  Emery  v.  Cincinnati, 
6  OhS&CP  411,  414;  Re  Dinnick,  28 
Ont.  L.  52,  65  [rev  26  Ont.  L.  B51,  3 
OntWN  1061,  21  OntWR  897,  3 
OntWN  1463,  22  OntWR  548]. 

[c]  Abnttinff  lot  Is  "a  lot  bounded 
on  the  side  of  a  public  street.  In  the 
bed  or  soil  of  which  the  owner  of 
the  lot  has  no  title,  estate  or  Interest, 
or  private  rights  except  such  as  are 
incident  to  a  lot  so  situated,"  Dantzcr 
V.  Indianapolis  Union  B.  Co.,  141  Ind. 
S04,  611.  89  NB  223,  50  AmSR-343,  34 
LRA  769  [quot  Abies  v.  Southern  R. 
Co..  164  Ak.  866,  863,  61  S  327  (quot 
Hus^s  V.  Metropolitan  El.  R.  Co., 
130^  T.  14,  26,  28  NE  765)]. 

[d]  *'Awttbv  owMK"  denotes 'a 
person  having  land  bounded  on  the 
Bide  of  a  public  street  and  having  no 
title  or  estate  in-  its  bad  or  soil,  and 


no  Interests  or  private  rights  In  the 
street  except  such  as  are  incident  to 
lots  so  situated.  Abendroth  v.  Man- 
hattan R.  Co^  122  N.  T.  1,  IL  26  NB 
496,  19  AmSR  461,  11  LRA  634.  See 
also  Clinton  v.  Turner.  06  Miss.  694, 
699,  62  3  261. 

[e]  "AbntUnf  proMrtar"  (1)  is 
that  between  which  and  the  Improve- 
ment there  Is  no  Intervening  land. 
Mlllan  V.  (Carlton,  145  Iowa  648,  650, 

124  NW  766  [quot  Kneebs  v.  Si6ux 
City,  (Iowa)  187  NW  944,  945].  (2) 
While  an  abutting  owner  may  be  en- 
titled to  damages '  caused  by  closing 
a  street  where  only  a  corner  of  his 
property  touches  the  portion  of  the 
street  closed  and  no  part  of  It .  Is 
Immediately  opposite  his  property, 
yet  It  is  not  "abutting  property"  so 
as  to  entitle  the  owner  to  compensa- 
tion for  the  closing  Of  the  street. 
Abies  v.  Southern  R.  Co.,  164  Ala.  866, 
363,  51  S  327. 

66.  Peo.  V.  Willison.  237  HI.  684, 
591,  86  NE  1094;  Joplin  v.  Freeman, 

125  Mo.  A.  717,  723,  103  SW  130; 
Cohen  v.  Cleveland,  43  Oh.  St.  190, 
196,  1  SB  589.  See  also  Frlscovllle 
Realty  Co.  V.  St.  Bernard  Parish  Po- 
lice Jury.  127  La.  318,  63  S  578. 

[a]  Tbxm  (1)  a  hoarding  for  ad- 
vertisements sixty  feet  long  and 
twelve  feet  above  a  hedge,  no  part 
of  such  hoarding  being  nearer  to  the 
street  than  two  feet,  and  having  the 
hedge  between  it  and  the  street,  does 
not  abut  on  the  street.  Bametf  v. 
Covell,  90  Ij.  T.  Rep.  N.  S.  29,  80.  (2) 
In  Holt  V.  Somervllle,  127  Mass.  408, 
It  was  held  that  certain  estates  were 
not  abutting  estates  because  they  did 
not  touch  the  land  laid  out  by  the 
city.  But  In  Cohen  v.  Cleveland,  43 
Oil.  St.  190,  196,  1  NE  689,  the  court 
i^ld:  "Doubtless  it  Is  true  that  the 
words  bounding  and  abutting  have  no 
such  inflexible  meaning  as  to  require 
the  lots  assessed  or  injured  to  touch 
the  Improvement,  though  the  usual 
meaning  of  the  words  Is  that  the 
thlMS  spoken  of  do  actually  adjoin. 
Without  entering  very  much  Into  the 
origin  of  the  word  abutting,  it  Is  suf- 
ficient to  say  that  according  to  La- 
tham it  does  not  imply  that  the  things 
spoken  of  are  'necessarily  In  contact,' 
and  to  the  same  effect  see  Webster, 
Worcester,  and  Murray.  In  ascertain- 
ing the  meaning  of  such  word,  of 
course  regard  must  be  had  to  the 
intent  of  the  law-maker,  though  it 
will  be  seen  that  the  usual  meaning 
conveyed  is  that  the  things  spoken  of 
touch  or  come  together,"  (3)  Where 
a  strip  of  land  from  one  side  of  a 
street  is  appropriated  for  the  purpose 
of  widening  such  street,  the  lots  and 
lands  fronting  on  the  opposite  side 
oC  the  street  at  the  part  wiuened  will 
be  held  to  "bound  and  abut"  on  the 
improvement,  although  the  street  may 
Intervene  between  the  abutting  lots 
and  lands  and  the  strip  of  ground 
appropriated.  Cincinnati  v.  Bateche, 
52  Oh.  St.  324,  344,  40  NE  21,  27  LRA 
536,  (4)  And  In  Wakefield  Local  B. 
of  Health. V.  Lee,  1  Ex.  D.  336,  343, 
where  a  person's  premises  were  di- 
vided from  a  street  t>y  a  small  stream, 
and  by  two  bndg«)  over  the  stream 
the  premises  were  connected  with  It, 
it  was  held  per  Grove  and  Field,  JJ., 
that  such  premises  abutted  upon  such 
street;  and  per  Cleasby.  B.,  hesitating, 
that  the  premises  adjoined  such 
street  See  also  Peo.  v.  WiUison,  287 


III  584,  591,  86  NE  1094;  Richards 
y,  Cincinnati,  81  Oh.  SL  606,  514. 

67.  Lawrence  v.  Killam,  11  Kan. 
499,  611  [cit  BouvJer  L.  D?]. 

[a]  "To  mpmM  of  property  mm 
ahutttng'  tipou  a  street,  has  a  well 
understood  and  definite  meaning,  as 
well  in  legal  as  In  common  parlance. 
It  means  property  which  lies  adja- 
cent to  and  Is  bounded  by  the  line 
of  the  street,  the  street  line  and  prop- 
erty line  being  coincident.  Bouvier, 
under  the  title  "abut,'  says:  'In  the 
old  law  the  ends  were  said  to  abut, 
the  sides  to  adjoin.  In  the  modern 
law,  to  abut  is  to  bound  upon.'  1 
Bouvier,  L.  D,"  Chicago,  etc.,  R.  Co. 
V.  South  Park  Comrs.,  11  111.  A.  562, 
563.  See  also  Com,  v.  Miller.  47  Pa. 
Super.  193,  195.  ' 

66.  Springfield  v.  Green.  120  III. 
269,  275,  11  NB  261  [clt  Peo.  v.  Wil- 
Uson, 237  111,  584,  590,  86  NB  1094]; 
Lawrence  v.  Killam,  11  Kan.  499,  511. 

[a]  Bight  Of  way  in  street. — (1) 
A  city  charter,  authorising  the  assess- 
ment of  lands  "abutting"  on  a  street 
for  Improvements  thereof,  does  not 
apply  to  a  railroad  right  of  way 
which  lies  wholly  within  the  street. 
Indianapolis,  etc..  R.  Co.  v.  Capitol 
Pav.,  etc.,  Co..  24  Ind.  A.  114,  S4  NE' 
1076,  1079.  (2)  Nothing  but  some  tan- 
gible object  or  thing  can  with  pro- 
priety be  said  to  "abut"  on  a  street.  If 
the  Interests  or  rights  of  the  railroad 
in  the  street  have  any  coiporeal  or 
physical  existence,  they  mast  be  rep- 
resented by  the  street  Itself,  and  &. 
street  cannot  be  contiguous  to  ahd 
abut  on  itself.  South  Park  Comrs.  v. 
Chicago,  etc.,  R.  Co..  107  IH.  106.  108. 

[b]  atii—lg.  -'Streets  crossing:  one 
-on  which  an  improvement  is  made  are 
not  "abutting  property"  within  the 
meaning  of  the  statute  authorizing 
special  assessments  on  abutting  prop- 
erty for  the  payment  of  the  cost  of 
local  Improvements,  and  hence  a  mu- 
nicipality cannot  be  assessed  for  the 
benefit  done  to  cross  streets.  Holt  v. 
Bast  St.  Louis,  160  Ul.  680,  631,  37 
NB  927.  ' 

69.   Abntttagi  Owner: 
Assessment: 

For  public  Improvement  see  Mu- 
nicipal Corporations  [28  Cyc 
1123]. 

Of  damages  for  construction  of 
street  railroad  see  Street  Rail- 
roads [36  Cyc  1425], 
Compensation  for  construction  of  tel- 
egraph or  telephone  line  along 
railroad  right  of  way  see  Tele- 
graphs and  Telephones  [37  Cyc 
1629]. 

Concurrent  liability  of  city  as  affect- 
ing, liability  for  Injury  from  de- 
fect In  sidewalk  see  Municipal 
Corporations  C28  Cyc  1445]. 
Consent  of,  to: 

Alteration  or  vacation  of  street  or 
other  wny  see  Municipal  Corpo- 
rations [28  Cyo  961]. 
Construction '  or; 

Railroad  see  Railroads  [38  Cyo- 
198], 

Street  railroad  see  Street  Rail- 
roads  [36  Cyc  1362,  1382]. 
Use  of  street  railroad  bv  another 

company  see  Street  Railroads  [36 

Cyc  1416]. 
Water  or  gas  plain  see  Municipal 

Corporations  [28  Cyo  960]. 
Duty  as  to  pavement  of  street  see 
Municipal    Corporations    [28  Cyo 
962]. 
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ABVTHENT.  A  part  of  a  bridge/"  consisting  of 
that  mass  of  stone  or  solid  work  at  the  end  of  the 
bridge  by  which  the  extreme  arches  or  timbers  are 
sustained.^'-  The  word  is  sometimes  used  to  desig- 
oate  that  which  unites  one  thing  to  another!^' 

ABUTTALS  or  ABBUTTALS.  The  buttings  and 
boundings  of  lands,  east,  west,  north,  or  sooth,  with 
respect  to  the  places  by  which  they  are  limited  and 
bounded/' 

ABUTTER.   One  whose  property  abuts,  is  con- 
tiguous, or  joins  at  a  border  or  boundary,  as  where 
no  other  land,  road,  or  street  intervenes.  * 
■  ACABEUY.    (Cross  references.") 


Failure  by  city  to  fflve  opportunity 
to  make  Improvement  as  defeating 
iwwBment  for,  wnen '  made  see 
Municipal   Corporations    [28  Cyc 

Zidiinetlon  to  prevent: 
Destruction  of  inheritance  by  erec- 
tion of  spite  fence  or  wall  see 
Injunctions  [22  Cyc  834]. 
Vacation  of  hichway  see  Streets 
and  Hlcfaways  [87  C>c  ,192]." 
liability  few: 
Encroachment    on    highway  see 
Streets  and  HlKbwaysr  [f?  Cyc 
S02]. 
Id  Jury  from: 
Coalhole    or    other  permanent 
opening  In  sidewalk  see  Mu- 
nicipal   Corporations    [28  Cyc 
1439]. 

I>efect  or  obstruction  In  street 
or  highway  see  Municipal  Cor- 
porations [28  Cyc  1434]. 

Failure  to  Iceep  excavation  In 
sidewalk  safely  guarded  see 
Municipal  Corporations  [28  Cyo 

Lack  of  repair  of  sidewalk  see 
Municipal  Corporations  [2S  Cyo 

Object  falling  on  person  on  side- 
walk see  Municipal  Corpora- 
tions [28  Cyc  1441]. 

Obstruction  of  sidewalk  aee  Mu- 
nicipal Corporations  [28  Cyo 
1441]. 

Snow  or  Ice  on  sidewalk  see  Mu- 
nicl^^al  Corporations   [28  Cyc 

Negligence  of,  as  question  for  Jury 
in  action  for  Injury  due  to  condi- 
tion of  sidewalk  see  Municipal 
Corporations  [28  Cyc  1508]. 

Notice  to,  as  condition  precedent  to 
action  for  negUeence  in  respect  to 
street  see  Municipal  Corporations 
[28  Cyc  1452]. 

Observance  fof  building  line  by  see 
Municipal  t:orporation8  [28  Cyc  859]. 

Permit: 

By  municipality  to  construct  pri- 
vate sewer  or  drain  without  con- 
sent of  see  Municipal  Corpora- 
tions [28  Cyc  918]. 
To  repair  street  as  aftectlng  lia- 
bility of  city  for  Injury  see  Mu- 
nicipal Corporations.  [28  Cyo  860]. 
Privilege  or  right  as  to: 
Access  to  roadway  see  Municipal 

Corporations  [28  Cyc  8*8]. 
Erection  or  maintenance  of: 

Structure  over  street  see  Munici- 
pal Corporations  [28  Cyc  8601. 
Vault  Qnder  sidewalk  see  Munici- 
pal Corporations  [28  Cyc  861]. 
Municipal  park  or  square  nee  Mu- 
nicipal Corporations  [28  Cyc  939]. 
Obstruction  of,  or  encroachment  on, 
street   see    Municipal  Corpora^ 
tiona  [28  Cyc  8921. 
Property     dedicated    for  public 
square  or  park  see  Dedication 
[13  Cyc  602]. 
Temporary  use  of  roadway  or  side- 
walk &vm  necessity  see  Munici- 
pal CoiVotKtlons  [28  Cyc  864J. 
Use  of  sidewalk  see  Municipal  Cor- 
porations [28  Cyo  859]. 
Itecovery  from,  by  municipality  of 
damages  paid  person  Injured  from 
snow  or  ice  on  sidewalk  see  In- 
demnity (22  Cyc  97]. 
Remedy  for  obstruction  or  use  of 
street  by  stA  Municipal  Corpora- 
tions [28  Gye  8861. 


Right: 
AS  asainst: 

saectrlo  company  see  Bleetrlcity 

[IS  Cyo  489]. 
Street    railroad    company  see 

St^  Railroads  (88  Cyc  1394]. 

Highway  see  Streets  and  High- 
ways [87  Cyc  266]. 
Street  see  Municipal  Corporations 
[28  Cyo  8&8]. 
On  toll  road  see  Toll  Roads  [38 

Cyo  383]. 
To  compensation  for  taking  or  In- 
juring of  property: 
Adjoining   land   see  Eleotrldty 

[16  Cyo  688]. 
By: 

Railroad  company  see  Rail- 
roads [33  Cyc  293]. 

Street  railroad  company  aee 
Street  Railroads  [36  Cyc 
14261. 

And    see   Adjacent  ,  post;  Adjoining 

Sost ;  Adjoining  Landowners  post, 
ontlguous  [9  Cyc  71]. 

70.  Sussex  County  Bd.  of  Chosen 
Freeholders  v.  Str&der,  18  N.  J.  L.  108. 
112,  35  AmD  630;  Bardwell  v.  Ja- 
maica. 15  Vt.  438,  442  (where  It  was 
said  that  "the  abutment  has  such  an 
immediate  connexion  with  the  other 
parts  of  the  bridge,  that,  in  speaking 
of  a  bridge,  in  connexion  with  the 
use  for  which  bridges  are  erected, 
we  can  no  more  exclude  the  abutment 
from  our  minds  than  the  flooring,  or 
the  frame  work,  of  the  bridge,"  and 
where  it  was  held  that,  where  a  dec- 
laration alleged  an  injury  to  have 
been  occasioned  by  the  insufficiency 
of  the  bridge,  and  the  proof  was  of  a 
defect  In  the  abutment,  there  wfts  no 
such  variance  as  to  be  a  ground  for 
reversing  the  Judgment). 

71.  Sussex  County  Bd.  of  Chosen 
Freeholders  v.  Strader,  18  N.  J.  1^ 
108,  112,  35  AmD  530. 

[a]  BEor*.  general  sens*. — In  Sus- 
sex county  Bd.  of  Chosen  Freehold- 
ers V.  Strader.  18  N.  J.  L.  108,  112, 
35  AmD  630,  the  term  seems  to  have 
been  used  in  Its  more  general  sense, 
for  It  was  admitted  upon  the  argu- 
ment that  the  horse  fell  from  that 
part  of  the  way  which  connects  the 
abutment  (proper)  of  the  bridge  with 
the  land,  ordinarily  called  the  filling 
up. 

79.  Sussex  County  Bd.  of  Chosen 
Freeholders  v.  Strader.  18  N.  J.  L. 
108,  112,  86  AmD  580  [dt  Webster  D.]. 

73.  Jacob  L.  D. 

[a]  "Tlis  word  'abuttal'  means 
the  same  as  'boundary'  unless  there 
are  words  that  limit  Its  meaning." 
McKeniie  v.  Oleason,  184  Mass.  4B2, 
4S6.  69  NE  1078,  108  AmSR  666. 

[b]  la  a  namnr  mwm  the  term 
denotes  the  limits  or  boundary  lines 
of  lands  on  the  ends,  as  distinguished 
from  those  on  the  sides.  Burrill  I.. 
D.  Wdl  expriessed  In  the  phrase  "but- 
tals  and  sidings"  In  Wlnckworth  v. 
Mayo,  Cro.  Jac  188.  79  Reprint  160. 

74.  Bouvler  Z<.  D. 

[a]  Thus  where  one  has  a  private 
right  of  way  connecting  his  premises 
with  a  public  way,  he  may  be  held 
to  be  an  "abutter'^  on  the  street  by 
means  of  the  private  way,  so  that  a 
discontinuance  of  the  public  way 
would  work  him  a  peculiar  Injury, 
Beutel  T.  West  Bay  City  Sugar  Co., 
131  Mich.  687,  S90,  94  NW  26% 


AGO." 

ACOEDAS  AD  CURIAM.  Literally  "You  go^  to 
the  court.'*" 

-  AGCEDA8  AD  VICEOOMITEM.  Literally  You 
go  to  the  sheriff."" 

ACCELERATION.  The  shortening  of  the  time 
for  the  resting  in  possession  of  an  expectant  inter- 
est."   (Cross  references.*') 

ACCELERATOR.  One  who,  or  that  which,  accel- 
erates; a  hastener." 

ACCEPT.  To  admit  and  agree  to;  t5  accede  to 
or  assent  to:^  to  receive  with  approval;  to  adopt; 
to  agree  ta" 

76.  Aoaduayi 

Land  dayoted  to  use  of,  not  public 
{round  see  PubUO  Lands  [32  Cyo 


7561. 

Naval  see  Army  and  Kavy  [8  Cyc 
838]. 

Provision  for  support  of  see  Schools 
and  School  Districts  [35  Cyo  1048]. 

Teachers  in  see  Sohools  and  Sdiool 
Districts  (36  Cyo  817]. 

See  also  Colleges  and  Univeralties  [7 
Cyo  288]:  Schools  and  School  Dis- 
tricts [35  Cyc  818}. 
T«.   See  Accordant  [1  Cyo  849]. 

77.  BurrUl  L.  D. 

[a]  b  Sngllsh  praeUoe,  a  com- 
mon-law writ  to  remove  a  cause  from 
an  Inferior  court  not  of  record,  such 
as  a  hundred  court;  ne  oourt-baron, 
into  one  of  the  superior  courts.  Bur- 
rill' L.  D.;  3  Blackstone  Comm.  84; 
1  Tldd  Pr.  38. 

78.  Burrill  L.  D.;  Jacob  L.  D. 
[a]    In  BngUah  practice,  a  writ 

sent  to  the  coroner,  commanding  him 
to  deliver  a  writ  to  the  sheriff,  where 
the  latter  had  a  writ  called  a  "pone" 
delivered  to  him  but  suppressed  It. 
Jacob  L.  D. 

7».    Wharton  L.  Lex. 

80.  Aooeleratlont 

Of   remainder  see   Elstates   [16  Cyo 
651];  Wills  [40  Cyc  20931. 

81.  Levey  v.  Brooklyn  Union  Pub. 
Co.,  65  Misc.  873,  121  NTS  643  (hold- 
ing that,  while  the  word  in  its  ordi- 
nary meaning  was  harmless,  yet 
where  It  was  used  in  an  acquired 
sense  as  designating  one  as  an  accel- 
erator for  a  trust  and  an  agent  for 
their  Interests  it  was  libelous). 

83.  Kidd  V.  New  Hampshire  Tract. 
Co.,  74  N.  H.  160,  171,  66  A  127; 
State  V.  Columbus  Bd.  of  Public  Ser- 
vice, 81  Oh.  St.  218,  223,  90  NE  389. 

[a]  A  word  of  contract, — The 
terms  "accept"  and  "assent  to"  are 
words  of  contract,  and  it  was  by 
virtue  of  such  and  similar  terms  in 
the  constitution  of  the  United  States 
that  the  federal  government,  when  It 
received  the  sanction  of  the  people 
and  the  requisite  number  of  states, 
became  a  compact  between  the  par- 
ties to  it  and  tne  federal  government 
and  not  a  mere  confederacy  or  league. 
Chesapeake,  etc.  Canal  Co.  v.  Balti- 
more, etc.,  R.  Co.,  4  Gill  &  J.  (Md.) 
1,  130.  See  also  State  v.  Columbus 
Bd.  of  Public  Service,  81  Oh.  St,  218, 
90  NE  389. 

[b]  "Aooept  and  Sgres"  In  s  deed 
of  land  subject  to  mortgage,  which 
deed  contains  a  covenant  against  en- 
cumbrances except  the  mortgages, 
which  mortgages  the  said  second 
party  accepts  and  agrees  to  pay,  do 
not  show  an  assumption  of  the  mort- 
gages by  the  grantee.  In  the  absence 
of  other  evidence  explaining  the  lan- 
guage. Hopper  V.  Calhoun,  52  Kan. 
703,  705.  35  P  816,  39  AmSR  368. 

[c]  Accept  In  ths  sens*  of  act. — 
A  statute  provided  that,  upon  the 
filing  of  a  petition  and  bond  for  the 
removal  of  a  cause,  the  state  court 
must  accept  said  petition  and  bond^ 
and  proceed  no  further  in  the  suit. 
It  was  held  that  the  word  accept  im- 
plies that  the  court  Is  to  act.  Roberts 
V.  Chicago,  etc.,  R.  Co.,  48  Minn.  521, 
631.  51  NW  478. 

83.    In  re  Curtls-Castle,  64  Conn. 
601,  BIO,  80  A  769,  42  AmSR  200. 
>    [a]     "BsestTs"  Mt  avBOBrPMW 
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378  [ICJ.] 


ACCEPT— ACCEPTANCE 


In  the  past  tense  the  word  is  eommonly  used  to 

signify  assent  and  agreement." 
(Cross  references") 

AOCBPTABLB.  Capable,  worthy,  or  sure  of  be- 
in;  accepted  or  received  with  pleasure ;  pleas- 
ing to  ft  receiver ;  gratifying ;  agreeable ;  wel- 
come.** t 


ACOSPTANOE.  The  receipt  of  a  thing  with  tl 
intention  to  retain  it an  engagement  of  one  pai 
acceding  to  the  proposition  of  the  other." 

The  word  may, possess  a  peculiar  meaning  <m 
significance  in  connection  with  the  snbject  m&ti 
ter  with  which  it  is  used.  Thus,  the  acceptano^ 
of  an  award,™  bill  of  exchange,""  check,*'^  eon- 


see  Bacon  V.  Bccles,  43  Wis.  227,  237.  |  or  rate  of  payment,  satisfactory  to 
Compare  Morris  v.  State,  (Ark.)  145   the  vendor,  and  does  not  mean  money 


8W  213,  214  (where  It  was  held  that 
the  terms  "accept"  and  "receive," 
within  a  s&tute  which  makes  It  an 
offense  to  accept  and  receive  deposits 
In  an  insolvent  bank,  are  synony- 
mous). 

84.  State  v.  Newark,  etc..  R.  Co., 
U  N.  J.  Jj.  301,  303  (where  it  was 
held  that  an  averment  that  defend- 
ants accepted  an  act  of  the  legisla- 
ture necessarily  Implied  that  they  ac- 
cepted and  agreed  to  the  provisions 
of  the  lease  embodied  In  the  act,  and 
was  sufflctent,  withont  showing  the 
particular  facts  relied  on,  to  prove 
the  acceptance). 

[a]  A  Jiizor  la  aoovptod  when  he 
has  succesafully  passeo  the-scrutiny 
of  examination,  without  being  chal- 
lenged by  either  side  for  cause  or 
peremptorny,  and  has  taken  his  seat 
in  the  Jury  box.  V.  8.  T.  Davts,  103 
Fed.  4fi7,  459. 

[b]  Aooepted  aa  oOM^An  affi- 
davit that  a  person  has  accepted  an 
ofnoe  does  not '  sufficiently  show  a 
user  to  comply  with  the  statute  6 
and  6  Wm.  iV  o  7C  |  50  and  a  quo 
warranto  cannot  be  granted  against 
him  on  such  affidavit.  Reg.  v.  Blat- 
ter, 11  A.  ft  K  60E,  89  ECL  277,  113 
Reprint  607. 

fc]  Aoeepted  bank  deposits. — "Ac- 
cepted," as  used  In  an  Indictment 
charging  a  bank  officer  with  having 
"accepted"  and  received  deposits 
knowing  that  the  bank  was  insolvent, 
implies  that  the  bank  received, 
and  that  he  agreed  and  assented  to 
the  reception,  so  that  he  could  not 
accept  without  knowing  what  was 
received ;  and  hence  proof  of  such 
fact  is  necessary  to  a  conviction. 
State  V.  Warner,  60  Kan.  94,  101,  55 
P  342.  See  also  Morris  v.  State, 
(Arte.)  145  SW  213,  214. 

[d]  Oonstmotivs  aoosptijir. — ^Un- 
der a  statute  making  sales  of  Intoxi- 
cating liquors  void  unless  a  part  of 
the  goods  has  been  "accepted  and  re- 
ceived" by  the  buyer,  the  acceptance 
and  receipt  contemplated  may  be  con- 
structive, and  it  la  a  question  for 
the  Jury  whether  the  circumstances 
proved  do  or  do  not  amount  to  an 
acceptance  or  'receipt  within  the 
statute,  aarfleld  v.  Paris,  96  U.  S. 
567,  563,  24  L.  ed.  821.  See  Frostburg 
MIn.  Co.  v.  New  England  Glass  Co., 
9  Cush.  (Mass.)  115,  118. 

[e]  Aocepted  and  Moordsd  used  In 
the  sense  of  confirmed.  See  Serry  v. 
Curry,  26  Nebr.  353,  363,  42  NW  97. 

[fl  "SsosiTsA"  distlurulshed,— In 
Hall  V.  Los  Angeles  County,  74  Cal. 
502,  506,  16  P  313,  Hayne,  C,  said: 
"But  the  resolution  does  not  say  "ac- 
cepted.' It  says  'received.'  .  . 
Probably  most  men  have  received 
many  invitations  and  proposals  which 
they  have  not  accepted.  In  popular 
usage  the  words  certainly  differ  In 
meaning.  And  wa  are  not  aware  of 
any  technical  meaning  which  they 
have."  In  this  case  it  was  held  that, 
where  the  board  of  supervisors  of  a 
county  accepted  the  plans  of  an  ar< 
chltect  on  the  condition  that  a  bid 
by  a  reliable  party  was  "received" 
on  the  basis  of  such  plan,  the  word 
"received"  was  not  intended  to  in- 
clude an  acceptance. 

[g]  '•Bdeotsd'*  dlatlBCvlSlisd^ 
Mc&nilan  V.  Heaps,  85  Nebr.  535,  537, 
123  NW  1041. 

[h]  A  refusal  to  pass  a  loan  Is 
— — lent  to  a  refusal  to  "accept" 

shover  v.  Bereer,  135  App- 
■?9,  119  NTS  121. 

e  Acceptance  post. 

ebster  New.  Int.  D. 

oosptaUs  VKiM  means  price. 


actually  paid  In  consummation  of  the 
sale.  Sibbald  v.  Bethlehem  Iron  Co., 
83  N.  T.  378,  381,  38  AmR  441;  Con- 
dict  V.  Cowdrey,  67  N.  T,  Super.  66, 
68,  6  NTS  187.  ' 

87.  Victor  Chemical  Works  v.  H11! 
Clutch  Co.,  152  Fed.  393,  S95,  81  CCA 
519,  10  LRANS  814;  Powder  -River 
Live  Stock  Co.  v.  Lamb,  88  Nebr.  839, 
850,  66  NW  1019:  Will  lams -Hay  ward 
Shoe  Co.  v.  Brooks,  9  Wyo.  424,  433. 
64  P  342. 

[a]  ''Aooeptanee*'  oontpzelienda 
both  lAysIcal  receipt  and  mental  as- 
sent. In  re  Oeo^e  M.  Hill  Co.,  123 
Fed.  866.  8«7,  59  CCA  354.  The  ordi- 
naiT  meaning  of  the  word  embodies 
both  assent  and  agreement.  State  v. 
Columbus  Bd.  of  Public  Service,  81 
Oh.  St.  218,  223.  »0  NB  889.  There 
must  be  an  act  of  the  will.  Every 
receipt  is  not  an  acceptance.  If  the 
party  accepts  the  thing,  although  but 
for  a  moment,  he  cannot  afterward 
by  dissatisfaction,  get  rid  of  the  ef- 
fect of  It  Hardman  v.  Bellhonse.  11 
I*  J.  EJich.  ISE,  136,  A  mental  deter- 
mination, not  indicated  by  speech  or 
put  in  course  of  Indication  by  the 
act  to  the  other  party,  is  not  an  ac- 
ceptance which  woula  bind  the  other, 
nor  does  an  act  which  in  Itself  Is 
no  indication  of  an  acceptance  be- 
come such  because  accompanied  by 
an  unevfnced  mental  determination. 
Trounstlne  v.  Sellers,  35  Kan.  447, 
453,  11  P  441:  White  v.  Corlles,  46 
N.  T.  467,  469;  Mactier  v.  Frith,  6 
Wend.  (N.  T.)  103,  120,  21  AmD  262. 

[b]  ''VmrmmV*  dIstlJinUhed. — 
Clark  v.  Warren  Sav.  Bank,  31  Pa. 
Super,  647.  660. 

[c]  "Deollatng  Ho  pass*"  sjaoar- 
uons  with  •^eolulng  to  'aooept* "  as 
applied  to  refusal  of  a  title  Insur- 
ance company  to  take  a  mortfi^ge  on 
property  see  Kreshover  v.  Berger, 
135  App.  Div.  27,  29,  119  NTS  737. 

88.  Jeune  v.  Ward,  1  B.  &  A-  653, 
659,  106  Reprint  240. 

[a]  Aoomtanee  br  nalL — AverlU 
v.  Hedge,  12  Conn.  424.  433;  Vassar 
v.  Camp,  14  Barb.  (N.  T.)  841,  364. 

[b]  Kodlfled  aooeptanoe. — Minne- 
apolis, etc.,  R.  Co.  v.  Columbus  Roll- 
Ing-Mill  Co.,  119  U.  Sw  149,  161,  7 
set  168,  30  L.  ed.  876:  Qulncy  First 
Nat.  Bank  v.  Hall,  101  U.  S.  43,  50, 
25  L.  ed.  822):  Fox  v.  Turner,  1  111. 
A.  153,  159;  Baker  v.  Johnson  County, 
37  Iowa  186,  189;  Myers  v.  Smith, 
48  Barb.  (N.  T.)  614,  684. 

[c]  Unoonditlonal  aooeptanee^^ 
Burner  v.  Wheaton,  46  Mo.  363.  366  ; 
Kervan  v.  Townsend,  25  App.  Div.  256, 
259,  49  NTS  137;  Washington  v, 
Rosario  Min.-,  etc..  Co.,  28  Tex.  Civ. 
A.  430,  441,  67  SW  459. 

[d]  Aceeptanoe  "of  the  risk"  as 
applied  to  the  doctrine  of  master  and 
servant  see  Jallow  v.  Fore  River  Ship 
Building  Ca,  201  Mass.  464,  467,  87 
NE  906. 

89.  See  In  re  Curtis-Castle,  64 
Conn.  601.  510,  30  A  769,  42  AmSR 
200  (where  it  was  held  that  the  "ac- 
ceptance" of  an  award  by  the  court 
to  which  It  la  returned  in  order  that 
It  may  become  the  ba^is  of  a  Judg- 
ment undoubtedly  requires  an  exercise 
of  the  Judicial  will  of  the  court  in  its 
favor), 

»0.  Cox  V,  New  York  First  Nat. 
Bank.  100  it.  S.  704.  712,  25  L.  ed.  739  ; 
Washington  First  Nat.  Bank  v.  Whit- 
man, 94  U.  8.  348,  345,  24  L.  ed. 
229;  BspVT.  Cincinnati  First  Nat. 
Bank,  18  Wall.  (U.  S.)  604.  605,  21  L. 
ed.  947  ;  Boyce  v.  B^dwards.  4  Pet.  (U. 
S.)  Ill,  121,  7  I«.  ed.  79»:  Miller  v. 
Butler,  17  F.  Cas,  No.  9,666,  1  Cranch 
C.  C.  -470;  Bagsdale  t.  Oreaham,  141 


Ala.  SOS,  313,  3?  S  367;  Whilden  vj 
Merchants',  etc.,  Nat  Bank,  64  Ala.  1, 
29,  38  AmR  1 ;  Kennedy  v.  Oeddes.  S 
Port  (Ala.)  268,  26S.  88  AmD  28»: 
Van  BuAirk  v.  State  Bank.  85  Cot^ 
142,  146,  88  P  778,  117  AmSR  182  aoi 
note;  Cowan  v,  Hallack,  9  Colo.  57S. 
578,  13  P  700:  Ray  v.  Faulkner,  T* 
111.  469,  472  ;  Hatch  v.  Antrim,  61  UL 
106,  108;  Wells  v.  Western  Union  T^ 
Co.,  144  iQwa  606,  620,  128  NW  3T1. 
138  AmSR  817,  24  1.RAN8  1045  :  Tod-I; 
V.  State  Bank.  3  Bush  (Ky.)  626.  628; 
Peterson  v.  Hubbard,  28  Mich.  ivl. 
199;  Woodard  v.  GrifRths-Marshall 
Grain  Comm.  Co.,  43  Minn.  260,  2tt, 
45  NW  433;  Valle  v.  Cerre,  86  Ma 
575,  690,  88  AmD  161:  Lehnbard  v. 
SldWay,  160  Mo.  A.  88,  90,  141  SW 
430-  Stotesburg  v.  Massengale,  13  Mo. 
A.  221,  226;  Barnet  v.  Smith.  30  N.  H. 
256,  266,  64  AmD  290;  Gallagber  v. 
Nichols,  do  N.  T.  438,  445;  Jersey  City 
First  Nat.  Bank  v.  Leach,  62  N.  T. 
350,  352,  11  AmR  708;  Meads  v.  Mer- 
chants' Bank,  26  N.  T.  143.  147,  83 
AmD  831;  Spear  v.  Pratt,  2  Hill  (N. 
Y.)  582,  38  AmD  600;  Short  v.  Blount, 
99  N.  C  49,  52,  5  SE  190;  Cottaee 
Grove  First  Nat.  Bank  -v.  Cottage 
Grove  Bank.  59  Or.  388.  896,  IIT  P 
298;  Swope  v..  Ross,  40  Pa.  186, 
80  AmD  567;  Greene  v.  Duncan,  37 
S.  C.  239,  260,  15  SE  956;  Home  Nat. 
Bank  v.  Abilene  First  .Nat.  Bank, 
(Tex.  Civ.  A.)  133  SW  935;  Wad- 
hams  V.  Portland,  eta,  R-  Co..  37 
Wash.  86,  90,  79  P  597;  Thomas  v. 
Thomas,  7  Wis.  476,  481;  Powell  v. 
Monnier,  1  Atk.  611,  612,  26  Reprini 
384;  Cowie  v.  Halsall,  4  B.  &  Aid.  19T, 
198,  6  ECL  449,  106  Reprint  910; 
Rowe  V.  Toung,  2  B.  &  B.  180,  I  S3. 
6  EX;L  90,  129  Reprint  927:  Wynne 
V.  Ralkes,  5  East  514,  521.  102  Re- 
print 1167;  Clarke  v.  Cock.  4  East 
67,  72,  102  Reprint  761.  SeeBlllB  and 
Notes  [7  Cyo  757]. 

[a]  I*end  an  ■  fmsptsnns  i  Wh  rrr 
defendant  asked  plaintiff  to  "lend 
him  his  acceptance,"  the  Intention 
of  the  parties  to  the  contract  must 
be  taken  to  be  that  defendant  should 
be  considered  as  the  real  acceptor  of 
the  bill  and  take  up  the  bill  when  It 
becomes  due.  "Lending  an  accept- 
ance" Is  a  well  known  phrase  and  is 
always  understood  in  that  sense.  R^"- 
nolds  V.  Doyle,  1  M.  &  Q.  763,  756. 
39  ECL  100Si_133  Reprint  536. 

91.  See  Washington  First  Nat 
Bank  V.  Whitman,  94  U.  S.  343,  345, 
24  L.  ed.  229  (holding  that  payment 
of  a  check  of  the  treasurer  of  the 
United  States  cm  a  natldbal  bank 
duly  designated  as  a  deiKwltor  of  pub- 
lic moneys,  on  an  unauthorised  In- 
dorsement of  the  name  of  the  payee. 
Is  not  an  acceptance  of  the  check, 
so  as  to  authorise  an  acUon  by  the 
real  owner  to  recover  its  amount  u 
on  an  accepted  check,  a  payment  not 
being  an  acceptance  under  any  cir- 
cumstances, the  one  being  a  promise 
to  perform  the  act,  and  the  other  aa 
actual  performance,  for  a  banker 
may  be  ready  to  make  actual  pay- 
ment of  a  check  when  presented, 
while  unwilling  to  make  a  promise 
to  pay  at  a  future  time,  ana  many, 
on  the  other  hand,  are  more  readr 
to  promise  to  pay,  than  to  meet  the 
promise  when  required).  In  Cottaxe 
Grove  First  Nat.  Bank  v.  Cottage 
Grove  Bank,  69  Or.  388,  396,  117  I* 
293,  the  court  said:  "The  paj-ment 
of  a  bill  or  check  by  the  drawee 
amounts  to  more  than  an  acceptance. 
The  rule,  holding  that  such  a  pay- 
ment has  all  the  efHcacy  of  an  ac- 
ceptance, la  founded  upon  the  prin- 
ciple that  the  greafesr  Includes  tbe 
less.  Neal  t.  (^bum.  92  He.  139,  41 
A  848,  68  AmSR  4tB;  Rollm  Nat  Bank 
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tract,"*  corporate  charter,"  dedication,"  deed,*  gift," 
or  property  sold." 


(Cross  references.'*} 


V.  Salem  Pint  Nat  Bank,  141  Mo.  A. 
Tl>.  12B  8W  618.  m  BoUa  Nat.  Bank 
y.  Salon  Tint  Nat.  Bank,  109  Ho. 
A.  US,  8S  8W  637,  Mr.  JuaUca  Broad- 
dus,  anawerinff  th«  argument,  that  ab- 
Mlut*  pvment  was  not  an  aoeept- 
anee,  aata:  'An  acceptanc*  binds  uie 
acceptor  to  pay  the  btll,  and  he  can- 
not be  heard  to  deny  that  he  baa 
funds  in  his  hands  for  the  purjKMe. 
A  payment  of  the  bill  la  more  than 
an  acceptance,  for  the  one  la  an  ob- 
ligation to  pay;  the  other  a  dlacharge 
of  the  Indebtedness  represented  by 
such  bill.  If  the  one  concludes  the 
drawee,  it  Is  inconceivable  why  the 
other  would  not.' " 

92.  Minneapolis,  etc.,  R.  Co.  t.  Co- 
lumbus Rolllnir-Mlll  Co.,  119  U.  S. 
H9,  7  set  168,  50  U  ed.  876:  Qulncy 
Pirat  Nat.  Bank  v.  Hall,  101  U.  8.  4S, 
BO,  26  L.  ed.  822:  Victor  Chemical 
Works  V.  Hill  Clutch  Co.,  162  Fed. 
333,  81  CCA  619,  10  LRANS  814; 
Averlll  T.  Hedge,  12  Conn.  424,  4S3; 
Fox  V,  Turner,  1  HI.  A  153.  158; 
Cleveland,  etc..  R.  Co.  v.  Shea.  174 
Ind.  SOS,  310,  91  NB  1081;  Miller  v. 
Sharp,  (Ind.  A.)  100  NE  108,  110: 
Schmftt  V.  Well,  46  Ind.  A.  264,  92 
NB  178.  180;  Baker  v.  Johnaon  Coun- 
ty. 37  Iowa  186,  189;  Trounatlne  v. 
Sellers.  Sfi  Kan.  447,  463,  11  P  441; 
Hutcheaon  t.  Blakeman,  3  Mete.  (Ky.) 
80,  81:  Bruner  v.  Wheaton,  46  Mo. 
3«3.  367;  White  v.  Corllea,  46  N.  Y. 
467,  469:  Myera  Smith,  48  Barb. 
(N.  Y.)  «14.  634;  Vaaaar  V.  Camp,  14 
Barb.  (N.  Y.)  841,  S54;  Mactler  v. 
Frith,  6  Wend.  tN.  Y.)  103,  120.  21 
AmD  262 ;  Washington  v.  Roaarlo, 
etc..  Co.,  28  Tex.  Civ.  A.  4S0,  432, 
67  3W  469:  Jeuno  v.  Ward.  1  B.  & 
Aid.  663,  659,  106  Reprint  240.  See 
Contracts  [9  Cyo  2540]. 

as.  Bee  Olymont  Imp.,  etc.,  Co.  v. 
Toler.  80  Md.  278,  289,  30  A  651  (hold- 
ing that  the  "acceptance"  of  a  charter 
of  a  corporation  need  not  be  by  for- 
mal vote  of  the  corporators,  but  it 
may  be  Inferred  from  the  exercise  of 
corporate  acts  by  them  under  the 
charter).  See  Corporations  [10  Cyc 
2031. 

94.  Green  v.  Canaan.  29  Conn.  157, 
163:  Clarke  v.  Kvansvllle  Boat  Club. 
44  Ind.  A  426,  88  NS  100,  101;  Balti- 
more V.  Broumel,  86  Md.  153,  157,  37 
A  648:  State  V.  Kent  County,  83  Md. 
377,  383.  36  A  62,  33  LRA  291:  Wright 
V.  Tukey,  3  CuBh.  (Mass.)  290,  295; 
Downend  v.  Kansas,  156  Mo.  60,  68, 
56  SW  902,  61  LRA  170:  Twedell  v. 
Si.  Joseph.  167  Mo.  A.  547,  §51,  152 
SW  432:  Atlantic.  City  v.  Grolt,  64 
K.  J.  L..  627,  528.  45  A  916;  Coast  Co. 
V.  Spring  Lake,  66  N.  J.  Bq.  615,  628, 
36  A  21:  Thompson  v.  Ocean  City 
R.  Co.,  (N.  J.  Ch.)  37  A  129.  181..  See 
Dedication  [13  Cyc  4610]. 

[a]  XmpUed  aooeptaaoe. — An  "im- 
plied acceptance,"  as  the  term  la  used 
in  speaking  of  the  implied  acceptance 
of  a  street  or  highway,  arises  In 
caries  where  the  public  authorities 
have  done  acts  recognising  the  exis- 
tence of  a  public  highway,  and 
treated  It  as  one  of  the  public  ways 
of  a  locality.  When  control  of  a  way 
Is  assumed  by  the  authorities  repre- 
senting a  public  corporation,  the  ac- 
ceptance will  be  Implied.  Stewart  v. 
Oonley.  122  Ala.  179,  186.  27  S  303. 

S5.  Bastham  v.  Powell.  51  Ark. 
530,  633,  11  SW  823;  Kingman  v.  Cor- 
nell-Tebbetts  Mach..  etc..  Co.,  150  Mo. 
2«2.  284,  51  SW  727;  Appieman  v. 
Appleman.  140  Mo.  809,  313,  41  SW 
754.  62  AmSR  782  and  note;  Hall  v. 
Hall,  107  Mo.  101,  108.  17  SW  811; 
Burgess  v.  McComma^  (Tex.  Civ. 
A.)  129  SW  382,  386;  McCartney  v. 
McCartney,  (Tex.  Civ.  A.)  68  BW  888, 
3S9.  391.  See  Deeds  [IS  Cyc  S701.  , 

»e.  Goels  T.  Petmle's  Sav.  Rink. 
31  Ind.  A.  67.  6T  NB  232;  Lawrence 
V.  Jefferson  Parish  Police  Jury.  35 
La.  Ann.  601;  Packwood  v.  Dorsey.  6 
Rob.  (La.)  «2»;  Brink  v.  Gould,  7 
Laos.  (N.  T.)  426:  Hill  T.  Wilson. 
L.  R.  8  Ch.  888.  See  Gifts  [20  Cyo 
1209]. 


•7.  Oarfleld  v.  Parts.  96  U.  8.  667. 
663,  24  L.  ed.  821;  Lancaster  Electric 
Light,  etc.,  Co.  v.  Piatt  Iron  Works 
Co..  172  Fed.  314,  »T  CCA  148;  Max- 
well T.  Brown,  89  Me.  B8,  100,  63 
AmD  806;  Snow  v.  Warner,  10  Mete. 
(Mass.)  188,  137,  48  AmD  417:  West- 
ern Land  Securities  Co.  T.  Daniel- 
Jones  Co..  118  Minn.  SIT.  819.  129 
JSW  587:  Harrison  v.  Scot^  136  App. 
Dlv.  646,  64B,  120  NY8  877-  Vassar 
V.  Camp,  14  Barb.<N.  Y.)  341,  364; 
Maotier  v.  Frith.  6  Wend.  (N.  Y.)  103, 
120.  21  AmD  262;  Patterson  v.  Sar- 

Sent,  etc,  R.  Co.,  83  Vt.  616,  617,  77 
.  338,  138  AmSR  1102';  Ford  v.  Fried- 
man, 40  W.  Va.  177,  186.  20  SB  980  ; 
Schmidt  V.  Thomas,  76  Wis.  529.  632, 
44  NW  771;  Abbott  v.  Wolsey,  [1896] 
2  Q.  B.  97,  103;  Tempest  v.  Fltsger- 
ald,  S  B.  A  Aid.  680.  &--BCL  8B1, 
106  Reprint  809;  Acraman  v.  Mor- 
rice.  8  C.  B.  449,  469,  65  ECL  449,  137 
Reprint  584.  See  Sales  [35  Cyc  256]. 

[a]  "Bmm^"  dlstlogTilshsd. — 
Acceptance  may  be  made  without  a 
receipt  of  the  property  where  the  sale 
Is  ox  a  speclftc  lot  of  goods,  and  the 
bargain  Itself  identlfles  the  goods  as 
those  sold,  and  of  the  quality  which 
the  buyer  agrees  to  purchase.  Simp- 
son v.  Krumdlck,  28  Minn.  362,  $66, 
10  NW  18.  But  it  is  well  settled 
that  the  term  "acceptance"  covers 
more  than  "receipt"  and  that  a  receipt 
without  an  acceptance  is  Insufficient. 
Patterson  v.  Sargeant.  etc.,  Co.,  83  Vt. 
616,  619,  77  A  338,  138  AmSR  1102. 

M.  Aoeeptanost 
Absolute  see  Sales  [36  Cyc  2611. 
Accommodation  see  Bills  and  Notes 

(7  Cyo  780]. 
Acts  constituting  see  Bills  and  Notes 

[7  Cyc  766]:  Sales  [86  Cyo  258]. 
As  waiver  seeXlfe  Insurance  [26  Cyo 

723];  Sales  [36  Cyc  274]. 
Authority  as  to: 

Agents  see  Agency  [31  Cyc  1886]. 
Corporate  ofncars  see  Corporations 
[10  Cyc  767:  929]. 
Burden  of  proof  as  to  see  Bills  and 

Notes  [8  Cyc  221]. 
By: 

Act  see  Contracts  [9  Cyc  2571. 

Architect  or  engineer  see  Archi- 
tects [6  Cyc  13,  35];  Contracts 
[9  Cyc  6461. 

Aaaent  see  Contracts  [9  Cyc  256]. 

Carrier  see  Carriers  [6  Cyc  536], 
.    Cestui  que  trust  see  Chattel  Mort- 
^ges^p  .Cyc  1009];  Trusts  [89 

Creditor  of  change  in  relation  be- 
tween principal  and  surety  see 
Principal  and  Surety  [32  Cyc  SSL 

Post  or  telegraph  see  Contracts  L* 
Cyc  293.  295]. 

Promise  see  Contracts  [9  Cyc  256]. 

Signing  paper  containing  offer  see 
Contracts  {9  Cyc  2601. 

Silence  see  Contracts  [9  Cyo  2581. 

Surety  etee  Principal  and  Btirety 
{32  Cyc  52j. 

Trustee  see  Trusts  [39  Cyc  77], 
Certificate  see   Builders   and  Archi- 
tects [6  Cyc  13,  35];  Contracts  [9 

Cyc  646]. 

Communication  of  see  Contracts  [9 
Cyc  270,  298]. 

Conditltmal  see  Bonds  [5  Cyc  741]: 
Commercial  Paper  [7  Cyc  643]: 
Contracts  [9  Cyc  265,  266]:  Life  In- 
surance [26  Cyc  723];  Salea  [35 
Cyc  260,  261]. 

Discretion  as  to  see  Municipal  Cor- 
porations [28  Cyo  662]. 

Effect  of  see  Life  Insurance  [25  Cyc 
723];  Sales  [35  Cyc  260]. 

Evidence  of  see  Builders  and  Archi- 
tects [6  Cyc  671:  Commercial  Pa- 
per [7  Cyc  221,  251];  Sales  [35  Cyc 
261]. 

Express  or  Implied  see  Bills  and 
Notes  [7  Cyc  763.  766];  Builders 
and  Architects  [6  Cyc  67];  Car- 
riers [6  Cyc  538]. 

For  honor  see  Commercial  Paper  [7 
Cyc  643.  1061]. 

Forms  of  see  Contracts  [9  Cyc  266]. 

General  see  Bills  and  Notes  [7  Cyc 
7761. 


Implied  see  Bills  and  Notes  [7  Cyo 

766]. 

In  blank  see  Bills  and  Nofes  [7  Cyo 

606]. 

Language  from  which  Inferred  see 
Builders  and  ArohitecU  [6  Cyo  681. 

Occupancy  of  building  aa  see  Build- 
ers and  Architects  [6  ^yo  67]. 

Of: 

Abandonment  by  imderwrlter  see 

Marine  Insurance  [26  Cyc  704|. 
Agreement  In  satlsractlon  see  Ac- 
cord  and   Satisfaction    [1  Cyc 

336]. 

Amendment  of  charter  see  Corpo- 
rations [ID  Cyo  208];  Railroads 
[33  Cyc  25]. 
Application  for  Insurance  see  Ac- 
cident Insurance   [1   Cyo  2891; 
Fire    Insurance    [19    Cyc    699  ; 
Life    Insurance    [26    Cyc    713  ; 
Marine  Insurance  [26  Cyc  668  ; 
Mutual    Benefit    Insurance  [28 
Cyc  63]. 
Appointment  as: 
Bxecutor  see  Sxeoutors  and  Ad- 
ministrators [18  Cyo  801. 
Guardian  see  Guardian  ana  Ward 
o  46];  Infanta  [22  Cyc 
insane  Panrans  i2t  Cyc 


Imp?' 

1141). 


Trustee  see  Tmsta  [89  Cyc  77]. 
Assessments  by  mutual  Inpurance 
company  see  Mutual  Benefit  In- 
surance [29  Cyo  194]. 
Assignment    see   Assignments  [4 
Cyc  291:  AsslgnmenU  for  Benefit 
of  Creditors  [4 
Bail  see  No  Exeat  [2*  Cyo  S'^]. 
Benefits:  „  _ 

In  general  see  Contracts  [>  Cyc 

436,  437]. 
As  estoppel:  _ 
In  general  see  Contracts  [9  Cyc 
2?8.  259];  Estoppel  [16  Cyo 
7871;  Waiver  [40  Cyc  256]. 
To     attack     assignment  for 
benefit  of  creditors  aee  As- 
signments    for    Benefit  of 
Creditors  [4  Cyo  12671. 
To  deny  agency  see  Principal 

and  Agent  [31  Cyo  1367]. 
To   deny   corporate   power  to 
make  contract  aee  Corpora- 
tions [10  Cyo  1167]. 
To  deny  validity  of: 

Contract  for  public  improve- 
ments see  Municipal  Cor- 
porations [28  Cyo  1044]. 
Insurance   contract   aee  In- 
surance [22  Cyo  14841. 
Joint  stock  company  contract ' 
aee  Joint  Stock  Companies 
[23  Cyc  4711. 
Mortgage  see  Mortgages  [27 

Cyc-  1131]. 
Municipal  contract  see  Mu- 
nicipal    Corporations  [28 
Cyo  674].  ^  , 

To  Object  to  assessment  for 
public  Improvements  see  Mu- 
nicipal Corporations  [28  Cyc 
1174]. 

As  ratification  of:  , 
Act  of: 

Agent    see    Principal  and 

Agent  [81  Cyc  lS69]. 
Factor     see     Factors  and 

Brokers  [19  Cyc  142]. 
Guardian  see  Guardian  and 
Ward  [21  Cyc  107], 
tTnauthorlxed  contract  see  Con- 
tracts   [9    Cyc    258,    259  J ; 
(        Factors  and  Brokers  [19  Cyc 
2201. 

Voidable  award  see  Arbitration 

and  Award  [3  Cyo  720]. 
Effect  on  right  to: 

Avoid  Judgment  see  Judgments 

[23  Cyc  698]. 
Cancellation  of  instrument  see 

Cancellation  of  Instruments 

[6  Cyc  299]. 
Reformation  of  Instrument  sea 

Reformations  of  Instruments 

[34  Cyc  942]. 
Rescind  contract  see  Contracts 

[9  Cyc  436], 
In    employee'  a   assoc  lat  Ion  see 
Master  and  Servant  [26  Cyo 
1049]'. 
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Of: — Continued 
Benefits: — Continued 

Release  of  liability,  as  affected 
by  see  Master  and  Servant  lii 
Cyo  1096]. 
Under  will  aa  (Mnstltutlnff  elec- 
tion see  Wills  £40  Cyo  19793- 

Bid: 

As  creatine  contract  with: 

Municipal  corporation  see  Mu- 
nicipal CorporaUons  [28  Cyc 
S61L 

School  board  see  Schools  and 
School  DlBtrlcts  [86  Cyc 
964]. 

State  see  States  [t6  Cyc  876]. 

Auction  sale  see  Auctions  and 

AucUoneers  [4  Cyc  1043]. 
Judicial  sale  see  Judicial  Sales 

[24  Cyc  27]. 
Uortgage  sale  see  Mortgages 
(27  Cyc  1486,  1701]. 
Enforcement  of,  by  mandamus 

see  Mandamus  [28  Cyc  291]. 
Restraint  of,  by  injunction  see 
Injunctions  [22  Cyc  S94]. 
Bill  of  exchange: 

In  general  see  Bllla  and  Notes 
[f  Cyc  60«,  «4».  787.  1061]; 
Fraucb,  Statute  of  [SO  Cyc 
169]. 

Authority  as  to  see  Corporationa 
[10  Cyo  767,  929];  Principal 
and  Agoit  [81  Cyc  1886]. 

Burden  of  proof  as  to  see  Com- 
mercial Paper  [8  Cyc  221]. 

Conflict  of  laws  In  determining 
liability  under  see  Commercial 
Paper  [7  Cyc  782]. 

Nature  of  contract  see  Commer- 
cial Paper  [7  Cyc  7571. 

Necessity  for,  to  create  liability 
see  Commercial  Paper  [7  Cyc 
768]. 

Parol,  as  affected  by  statute  of 
frauds  see  Frauds,  Statute  of 
[20  Cyc  1691. 

Payment,  as  affected  by  see  Pay- 
ment [30  Cyc  1195]. 

Presentment  for  see  Commercial 
Paper  [7  Cyc  762]. 

Promise  to  acoept  as  constltntlng 
see  Commercial  Paper  [7  Cyo 
766]. 

Bight  of  stoppage  In  transitu  as 
affected  by  aee  Sales  [SS  Cyc 

604]. 

Waiver  or  release  of  Hen,  as  af- 
fected by  see  Ix>gglng  [26  Cyc 
1691];  Maritime  Liens  [26  Cyo 
7921;  Master  and  Servant  [26 
Cyc  1076]:  Mechanics'  Liens 
[27  Cyc  267];  Vendor  and  Pur- 
chaser [39  Cyc  1833]. 

What  amounts  to,  as  question  for 
Jxiry  see  Commercial  Paper  [8 
Cyc  292]. 
Bond  see  Replevin  [84  Cyc  1449]; 

Sheriffs  and  Constables  [36  Cyc 

1711-1714.   1814];  Taxation  [37 

Cyo  1217]. 
Cargo  by  consignee  see  Shipping 

[36  Cyc  349]. 
Charter  see  Corporations  [10  Cyc 

203];  Municipal  Corporations  [28 

Cyc  166.  1641:  Ballroads  [88  Cyc 

60]. 

Chattel  mortgage  see  Chattel  Mort- 
gages [6  Cyc  1009]. 

Check  by  bank  see  Banks  and 
Banking  [5  Cyc  638]. 

Composition  by  creditors  of  bank- 
rupt see  Bankruptcy  [6  Cyc  857]. 

Condition  tai  railroad  ticket  see 
Carriers  [«  Cyo  6741. 

Dedication  see  Dedication  [18  Cyc 
461]. 

Deed   see   Deeds    [18   Cyc    670] ; 

Vendor  and  Purchaser   [39  Cyc 

1664,  1567], 
Delivery    of    written  Instrument 

creating  obligation  of  suretyship 

see  Principal  and  Surety  [82  Cyc 

62]. 

Depredated  currency  In  satlsfac- 
faction  of  execution  see  Sheriffs 
and  Constables  [86  Cyo  1700]. 
Devise  see  Wills  [40  Cyo  1892], 
Dues  as  waiver  of  forfeiture  of  In- 
surance benefits  see  Mutual  Ben- 
efit Insurance  [28  Cjro  117], 


Of: — Continued 

Sstate  of  succession  see  Estates 
[14  Cyc  187]. 

Exemption  from  taxes  see  Taxa- 
tion [37  Cyo  891]. 

Gift  see  Gifts  [20  Cyc  1209}  ;  Parent 
and  Child  [29  Cyc  1660]. 

Goods  see  Carriers  [6  Cyo  4121; 
Frauds,  Statute  of  [20  Cyo  247 J ; 
Sales  [35  Cyc  91.  186,  221.  236, 
239,  266,  300,  430,  669]. 

Grant  of  public  aid  to  railroad 
see  Railroads  [83  Cyc  96]. 

Insurance  policy  see  Accident  In- 
surance [1  Cyc  246];  Fire  Insur- 
ance [19  Cyc  604]  ;  Life  Insurance 

[26  Cyc  722];  Marine  Insurance 
26  Cyo  722];  Mutual  Benefit  In- 
surance [29  Cyo  70]. 
Zjease  see  Assignments  for  Benefit 
of  Creditors  14  Cyc  286];  Land- 
lord and  Tenant  [24  Cyo  906]; 
Receivers  [34  Cyc  261]. 
legacy  see  Wills  [40  Cyc  18921. 
Message  by  telegraph  or  telephone 
company    see    Telegraphs  and 
Telephones  [87  Cyc  1669]. 
Mortgage  see  Chattel  Mortgases  [6 
Cyc  1009];  Mortgages  187  Cyc 

New: 

Agreement   In   satlBteCtlon  see 
Accord  and  Satisfaction  [1  Cyc 

336}. 

Road  in  place  of  old  see  Streets 
and  Highways  [87  Cyc  199]. 

Offer: 
Of: 

Compromise  see  Compromise 
and  Settlement  [8  Cyc  513]. 

Contract  see  Contracts  [9  Cyc 
247,  264,  269]. 

Guaranty  see  Guaranty  [20  Cyc 
14041. 

Judgment  see  Judgments  [23 

Cyo  780]. 
Reward  see  Rewards  [34  Cyc 
1738]. 

Settlement  see  Compromise  and 
Settlement  [8  Cyc  51S]. 

Suretyship  aee  Principal  and 
Surety  132  t^c  80]. 

Undertaking  of  guaranty  see 
Guaranty  [20  qTo  1404^. 

To: 

Buy  or  sell; 

Goods  see  Sales  [36  Cyc  52]. 
Real   property    see  Vendor 
and    Purchaser    [89  Cyc 
1192]. 

Marry  see  Breach  of  Promise 
to  Marry  [5  Cyc  999]. 
Office  aee  Officers  [29  Cyc  1385].  ' 
Overdue    payment   see    Sales  [36 

Cyc  274,  674]. 
Pardon  see  Pardons  [29  Cyc  1672]. 
Part  of  debt  aee  SherltCs  and  Con- 
stables [36  Cyo  1728], 
Part   payment   see   Builders  and 

Architects  [6  Cyc  69]. 
Passenger  see  Carriers  [6  Cyc  638]. 
Past   due   installments   see  Sales 

[36  Cyc  274], 
Patent  to  public  lands  see  Public 

Lands  [82  Cyc  1031]. 
Payment: 
After  default  as  waiving  delay 

see  Sales  [86  Cyc  274]. 
As  affecting  right  to: 

Avoid    insurance    policy  see 
Fire  Insurance  [19  Cyc  7961; 
Life  Insurance  [26  Cyo  869]: 
Mutual  Benefit  Insurance  [29 
Cyc  194]. 
Foreclose  mortgage  see  Mort- 
gages [27  Cyc  1582]. 
Object  to  award  In  condemna- 
tion proceedings  see  Eminent 
Domain  [15  Cyc  784]. 
Prosecute  appeal  or  writ  of 
error  see  Appeal  and  Error 
[2  Cyc  662]. 
Stoppage  in  transitu  see  Sales 
{U  Cyc  504]. 
Effect  of,  on  rights  under  condi- 
tional sale  of  goods  see  Sales 
[86  Cyc  674]. 
In  depreciated  currency,  as  af- 
fecting liability  of  sheriff  see 
Sheriffs  and  Constables  [86  Cyc 
1700]. 

Otherwise  than  In  cash,  as  aileot- 


Of: — Continued 
Payment :— Continued 

ing  llabUity  of  sheriff  see 
Sheriffs  and  Constables  [86  Cyo 

1700]. 

Ratlfloation  of  voidable  contract 
as  affected  by  see  Vendor  and 
Purchaser  [39  Cyc  1293]. 
Performance  as  waiver  of: 

Conditions: 

In  contract  aee  Contracts  [9 

Cyc  646]. 
In  deed  aee  Deeds  [18  Cyc  70S]. 

Strict  compliance  with  terms  of 
municipal  contract  see  Mu- 
nicipal Corporations  [28  Cyo 
1084]. 

Premiums,  as  affecting  liability 
under  policy  see  Fire  Insurance 
^19  <^^g<=^j79^3:         Insurance  [25 

Principal: 

As  affecting  the  recovery  of  In- 
terest see  Interest  [22  Cyo 
1572]. 

Under  protest  see  Interest  [28 
Cyc  1678]. 

Private  subscription  or  contribu- 
tion in  aid  of  a  railroad  see 
Railroads  [88  Cyo  90]. 

Promise  In  satisfaction  see  Accord 
and  Satisfaction  [1  Cyc  836]. 

Property  by  bailee  Bee  Bailments 
[6  Cyc  165]. 

Purchase  money  as  waiver  of  right 
to  forfeit  contract  of  sale  of 
realty  see  Vendor  and  Purchaser 
[89  Cyc  1610]. 

Rent  as: 
Ratification  or  invalid  lease  aee 
Landlord  and  Tenant  [24  Cyo 
911]. 

Waiver  6t  forfeiture  for  breach 
of  condition  see  Landlord  and 
Tenant  [24  Cyc  1361]. 
Resignation  of  teacher  see  Schools 

and    School    Districts    [36  Cyc 

1094]. 

Return,  as  affecting  liability  of 
constable  see  Sheriffs  and  Con- 
stables [35  Cyc  17281. 

Road  in  place  of  old  one  see 
Streets  and  Highways  [37  Cyc 
199], 

Salvage  services  jroe  Salvage  [35 
Cyo  780]. 

Service  of  process  see  Process  [32 
Cyc  450]. 

Services  see  Accord  and  Satisfac- 
tion [1  Cyc  336]. 

Statute  regulating  munlclpalHy  see 
Municipal  Corporations  [28  Cyo 
314]. 

Subscription  see  Railroads  [38  Cyo 
90];  Subscriptions  [87  Cyc  484]. 
Substituted  deotor  as  constituting 
novation  see  Novation   [29  Cyc 
1132], 
Surrender  of: 

Lease  see  Landlord  and  Tenant 


[24  Cyc  1372]. 
If  I 


Life   Insurance   policy  aee  Life 
Insurance  [25  Cyc  784,  7861. 
Tender  see  Tender  [38  Cyc  164j. 
Title    under    foreclosure   sale  see 

Mortgages  [27  Cyc  1708]. 
Trust  by: 

Assignee  or  trustee  for  benefit 
of  creditors  aee  Assignments 
for  Benefit  of  Creditors  [4  Cyc 
185]. 

Trustee  see  Trusts  [39  Cyc  77, 
262]. 

Work  under  contract  by  architect 
or  others  see  Builders  and  Archi- 
tects [6  Cyc  67]. 
Pleading  of  see  Commercial  Paper 

[8  Cyc  135]. 
Presumption  of  see  Life  Insurance 
[26  Cyc  722];  Sales  r86  Cyc  2611. 
Qualified  see  Commerdal  Paper  [7 
Cyc  776]. 

Revocation  of  see  Contracts  [9  Cyc 

2881. 

Sufficiency  of  see  Contracts  [9  Cyo 
266];  Life  Insnrance  [26  Cvc  72 j]. 

Supra  protest  see  Commercial  Paper 
[7  Cyc  648.  1061]. 

Time  of  see  Contracts  [9  Cyc  286]; 
Sales  [36  Cyc  266]. 

TTnquallfled  see  Munlotoal  Corpora- 
tions [28  Cyc  661]. 

Use  and  occupation  as  see  Builders 
and  Architects   £6  Cyc  68,  C9]; 
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AOOEPTA&E.  To  accept 

AGCEPTOB  OF  BILL  OF  EXOHANOE.  (Ctobb 
references.^) 

ACCESS.  A  way  of  approach,  or  entrance, 
passage,  path,  meaps  of  approach,  way  of  en- 
trance pr  passage  to  anything.'  In  law  the 
tma  is  usually  employed  with  reference  to 
sexual  intercourse,  denoting  either  its  actual  oe- 

Con tracts  [9  Cyo  487]. 
Varylns  see  Contracts  [d  Cyc  2S9]. 
Verbal  M*  Cotninerclal  Paper  [7  Cyc 

7«4]. 

See  also  Accept  ante  p  877 ;  Refusal. 
M.    Burrllf  Jj.  D. 

[a]  Vsed  Is  tlie  pMt  tenM,  ac- 
ceptavit— he  accepted.  In  Greskine  v. 
Murray,  2  Str.  817,  and  non  accep- 
tavit— he  did  not  accept,  in  Blake 
V.  Beaumont,  4  M.  &  O.  7.  48  BCL 
14.  134  Reprint  S.  ^ 

1.   Aooeptor  of  UU  of  «seliaatfei 
In  general   see  Bills  and  Notes  [7 

Cyc  757], 
By  acceptance  In  blank  see  Bills  and 

Notes  [7  Cyc  606]. 
By   parol,    statute    of    frauds  see 

Frauds,  Statute  of  £20  Cyc  l«9]. 
Conditional  see  Bills  and  Notes  [7 

Cyc  843]. 

Supra  protest  see  Bills  and  Notes  [7 
Cyc  643,  1061]. 

a.  Dexter,  etc.,  R.  Co.  v.  Foster, 
«4  Misc.  600,  603,'119  NTS  731  [cit 
Cyc]. 

[a]  AMlfiuiiemt    for    iMoeflt  of 

cxm/UXorm. — The  term  access  in  a  stat- 
ute providing:  that  a  deed  of  assign- 
ment entitles  the  assignee  to  access 
to  the  property  for  the  puri>ose '  Of 
making  the  Inventory  means  liberty 
10  approach  and  Inspect  the  proj>erty. 
Rice  V.  Frayser,  24  Fed.  460,  463; 
Gitkerson-SlOBs  Comm.'  Co.  v.  London, 
53  Ark.  8S.  91,  18  8W  B18.  7  LRA  408 
and  note. 

(b]  "aammma.t  of  aooesa"  <i)  is 
the  right  which  an  abutting  owner 
bas  of  Ingress  and  egress  to  and 
ftom  his  premises.  In  addltloa  to  the 
puUic  easement  In  the  street.  Chicago, 
^  R.  Co.  T.  Milwaukee,  etc.,  Elec- 
iric  JL  Co..  96  Wis.  5617667,  70  NW 
(78.  60  AmSR  186  and  note,  87  L.RA 
S56.  (8>  It  cannot  be  the  mere  right 
»f  going  out  from  his  home  or  place 
ot  Dusuiess  on  the  street  ana  re- 
turning therefrom  on  his  own  land, 
which  he  may  do  by  virtue  of  his 
perwmal  liberty,  but  means  a  certain 


cnrrenee  or  opportunity  therefor.'  (CnMra  refer- 
ences.*) 

ACCnSSSABT.   See  Accessory  post. 
A00ES8IBLE.  Easy  of  access  or  approach;  ap- 
proachable." 

ACWEBSIO.  A  manner  of  acquiring  the  property 
in  a  thing  whidi  becomes  united  with  that  which  a 
person  already  p(»sesaes." 


convenience  In  the  use  of  his  prop- 
erty with  respect  to  the  rest  of  the 
world.  If  the  landowner  is  a  trader, 
a  hotel  keeper,  or  a  manufacturer, 
his  easement  of  access  Is  somewhat 
commensurate  with  the  uses  to  which 
his  property  Is  devoted.  The  right 
of  'access  Includes  the  opportunity 
for  a  man's  customers  to  come  to 
hts  place  of  business  without  un- 
reasonable hindrance  or  interruption. 
Reining  v.  New  York,  etc.,  R  Co.,  13 
NTS  288.  240.  (8)  It  Is  a  property 
right  existing  by  virtue  of  ownership 
of  the  land  abutting  upon  the  street, 
and  cannot  be  impaired  or  taken 
away  without  compensation.  Fergu- 
son V.  Covington,  etc.,  R.,  etc.,  Bridge 
Co.,  108  Ky.  682,  668,  67  8W  460,  22 
Kyi.  871. 

[c]    'VOBsssBlos"  aistiiurnlshea^ 
Rice  V.  Frayser,  24  Fed.  460,  468. 
3.    Abbott  L.  D. 
^  Aeoessi 
By  abutting  owner  to: 

Highway  see  Streets  and  Highways 

rS7  Cyc  206]. 
Navigable    water    see  Kavlgable 

Waters  [29  Cyc  186]. 
Street  see  Municipal  Corporations 
[28  Cyc  868]. 
IMstingulshed  from  possession  see  Pos- 
session [31  Cyc  924]. 
In   Bastardy    proceedings   see  Bas* 

tards  [E  Cyc  660]. 
Obstruction  of,  as  nuisance  see  Nui- 
sances  [29   Cyc  11811. 
Of  light  and  lUr: 
As  easement  see  Basements  [14  Cyc 
12081. 

To  adjoining  landowners  see  Ad- 
joining Ltandowners  [l  Cyc  786]. 
To  child: 

By  parent  to  child    in    care  of 
another  see  Parent  and  Child  [29 
Cyc  1585]. 
Provisions   for.  In  divorce  decree 
see  Divorce  [14  Cyc  809]. 
To  corporate  books  and  records  see 

Corporations  [10  Cyc  954]. 
To  property,  right  to  compensation 
see  Eminent  Domain.  (IS  Cyo  746]. 


To  public  records  see  Records  [34 

Cyc  592]. 
To    schoolhouse    see    Schools  and 

School  Districts  [35  Cyc  9701. 
To  tax  books  see  Taxation  [37  Cyo 

1072].  > 

To  water  by  railroads  see  Railroads 

[33  Cyc  829]. 
To   wife   see  Divorce   [14   Cyc  641, 

696,  697]; /Husband  and  Wife  [21 

Cyc  11481. 
.  6.    Webster  New.  Int.  D. 

[a]  Ooatigitoni  and  rsssonahlr  ao- 
eessWs. — ^An  amendment  to  the  New 
Tork  railroad  law  gave  a  railroad 
the  right  to  condemn,  for  earth  and 
gravel  for  its  embankments,  lands 
reasonably  contiguous  to  such  rail- 
road and  reasonably  accessible  to  the 
place  where  the  same  were  to  be 
used.  In  construing  this  section  the 
court  said:  "These  two  adjectives, 
'contiguous'  and  'accessible,'  clearly 
go  together;  and  the  latter,  with  the 
language  which  qualifies  it.  Implies 
that  the  property  which  is  condemned 
is  to  be  carried  away.  The  phrase 
*r«aaonably  accessible  to  the  place 
where  the  same  are  to  be  used'  Is 
utterly  meaningless,  as  applied  to  a 
piece  of  real  estate  which  is  to  be 
used  as  such.  Therefore  Uie  Inter- 
polation of  1881  stands  by  Itself, 
and  the  requirements  of  contiguity 
and  accessibility  apply  only  to  cases 
where  the  land  Is  taken  for  earth 
and  gravel."  Matter  of  I^ong  Island 
R.  Co^  21  NTS  489,  490. 

6.  Bouvler  L.  D.  [qtiot  Mather  t. 
Chapman,  40  Conn.  382,  8tT,  16  AmR 
46].    See  Accession. 

[a]  n«ta  sayat  "We  acquire  a 
right  to  things,  according  to  the 
law  of  nations,  by'  accession.  That 
which  a  stream  has  added  to  our 
land  by  alluvion  for  instance,  belongs 
to  us  by  virttle  of  the  same  law." 
[quot  St.  Z^uis,  etc.,  R.  Co.  v.  Ram- 
sey, 68  Ark.  814,  828,  13  SW  981.  82 
AmSR  196  and  note,  8  L.RA  669. 
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L  BEFINmON  AND  SCOPE  OF  TITLE  [$  1]  p  382 
IL  HIST0B7      2]  p  383 
m.  NATUEE  AND  EFFEOT       3-12]  p  383 

A.  In  Gmentl  [M]  P  383 

B.  Manufacture  or  Bepaira       4-5]  p  383  .  \ 

1.  Manufacture     4]  p  383 

2.  Repairs  [$  5]  p  384 

C.  Materials  of  Different  Persons  United  [$  6]  p  384 

D.  AddUions  or  Changes  Made  hy  Trespasser       7-12]  p  384 
.   1.  In  General     7]  p  384 

2.  Unintentional  Trespasser  [H  S-U]  p  385 

a.  In  General  [$  8]  p  385 

b.  Test  of  Relative  Values  [$  9]  p  385 
c  Change  of  Species  [MO]  p  385 

d.  Loss  of  Identity      11]  p  386 

3.  Willful  Trespasser  [$  12]  p  387  ' 
IT.  BIGHTS  AND  REMEDIES  m  13-15]  p  387 

A.  In  General  [{  13]  p  387 

B.  Purchaser  from  Trespasser  [$  14]  p  388 

C.  Compensation  for  Labor  or  Materials  [5  15]  p  389  ^ 

omoBS  unBsvoss 

Accession  as  form'  of  International  contract  Bee  T»— H— 
.     [88  Cyo  963]. 

Accession  to  mortgaered  property  see  01u>ttal  KOrtmrM; 

MoitffaffM  [27  Cyc  1143-11451. 
AcoretloD  and  reliction  see  VftTUftM*  W«t«ni  [29  Cyc 

848];  Vftton  [40  Cyo  CSl-eSGJ. 

/ 


Annexation  of  personalty  to  realty  see  glgtmi—  [19  Cyc 

1036]. 

Crops  see  Crops  [12  Cyo  975]. 
Improvements  see  tm-grvrmmtm  XZt  Cyc  11. 
Increase  of  animals  see  a-ifmrip  [2  Cyo  809], 
Intermixture  of  goods  of  aame  kind  see  Oonffulra  tf 
Oooda  £8  Cyo  670]. 


L  DEFJNmON  AND  SOOPE  OF  TITLE 


•  {_%  1]  Accession  is  defined  generally  as  in<u«aBe  by 
sometlung  added ;^  that  which  is  added;'  addition, 
increase,  angmentation.'  As  a  legal  term,  it  is  de- 
fined as  the  right  to  all  that  which  one's  own  prop- 
erty produces,  whether  that  property  be  movable 
or  immovable,  and  the  right;  to  that  which  is  united 
to  it  either  naturally  or  artifidally;*  a  manner  of 
acquiring  the  property  in  a  thing  which  becomes 
united  with  that  which  a  person  already  poBsesses.*^ 


1.  Century  D. 
9.    Century  D. 

3.  Anderson  L.  £>. 

4.  Anderson  L.  D. ;  Black  L.  D. 
[a]    Other  deflnittons. — "A  species 

of  title  by  which  a  person  acquires 
a  right  to,  or  property  in  a  thing, 
in  consequence  of  its  belonging  to 
another  thing;  as  by  growlnar  out 
of  It,  or  being  added  to,  or  combined 
with  It."    Burrill  L.  D. 

"A  principle  derived  from  the  civil 
law,  by  which  the  owner  of  property 
becomes  entitled  to  all  which  It  pro- 
duces, and  to  all  that  is  added  or 
united  to  it.  either  naturally  or 
artificially,  (that  is,  by  the  labor  or 
skill  of  another, )  even  where  such 
addition  extends  to  a  change  of  form 
or  materials ;  and  by  which,  on  the 
other  hand,  the  possessor  of  property 
becomes  entitled  to  it,  as  against 
the  original  owner,  where  the  addi- 
tion made  to  It  by  his  skill  and 
labor.  Is  of  greater  value  than  the 
property  Itself,  or  where  the  change 
effected  In  Its  form  Is  so  great  as  to 
render  It  impossible  to  restore  it  to 
Its  original  shape."    Burrill  L.  D. 

"That  which  Is  united  to,  or  In- 


corporated with,  the  property,'  and  ■ 
under  certain  conditions  belongs  to 
the  owner  of  the  property  to  which 
it  becomes  united.  The  term  Is  gen- 
erally applied  to  what  is  united  to 
the  property  by  artificial  means." 
Zeller  v.  Southern  Yacht  Club,  34 
La.  Ann.  837,  838. 

[b]  In  til*  dvll  law  accession  Is 
one  of  the  several  modes  of  acquir- 
ing ownership;  also  an  incident 
thereof  which  entitles  the  owner  to 
all  that  the  property  produces  or  that 
is  united  therewith  naturally  or 
artificially.  Roman  Law:  Inst.  Just, 
lib.  11  tit  I  19-35.  Argentina:  Civ. 
Code  arts  62-95.  Chill:  Civ.  Code 
arts  643-669.  France:  Civ.  Code  arts 
S46-577.  Guatemala;  Civ.  Code  arts 
580-628.  Mexico:  Civ.  Code  tit  ill 
Peru ;  Civ.  Code  lib  11  f  2.  Spain : 
Civ.  Code  arts  853-383.  Uruguay: 
Civ.  Code  arts  693-719.  Venezuela: 
Civ.  Code  arts  464-494. 

rc}  Wliat  OsflatttoB  Inolndas. — 
"The  fruits  of  the  earth,  produced 
naturally  or  by  human  industry,  the 
increase  of  animals,  new  species  of 
articles  made  by  one  person  out  of 
the  materials  or  another,  and  Incre- 


The  term  "adjutcttoii"  has  sometimes  been  used 
interchangeably  with  the  word  "accession."* 

The  term  "spedficatloii**  is  used  with  reference 
to  that  branch  of  artificial  accession,  where  the  ma- 
terials of  one  person  are  converted  by  another  into 
an  artit^e  of  a  n6w  species  and  of  a  different  nature.' 

Scope  of  title.  While  the  doctrine  of  accession 
embraces  a  variety  of  forms,  both  natural  and  arti- 
ficial,^ this  title  is  restricted  to  that  form  of 

ments  to  land,  are  embraced  within 
the  definition."    Anderson  L.  D. 

S.  Bouvier  L.  D.  [quot  Mather  v. 
Chapman,  40  Conn.  382,  396,  16  AmR 
461. 

8.  See  Mitchell  v.  Stetson,  7  Cush. 
(Mass.)  435,  439;  Pierce  v.  Ooddard, 
22  Pick.  (Mass.)  659,  661.  33  AmD 
764. 

7.  Lampton  v.  Preston,  1  J.  J. 
Marsh.  (Ky.)  454.  462,  19  AmD  104; 
Reader  v.  Moody,  48  N.  C.  372,  878. 

ra]  "Slg-at  to  <Bpeolllo»tloii,'  can 
only  be  acquired  when,  without  the 
accession  of  any  other  material,  that 
of  another  person,  which  has  been 
used  by  the  operator  Innocently,  has 
been  converteid  by  him  Into  some- 
thing specifically  dlfterent  In  the 
inherent  and  characteristic  qualtties. 
which  Identify  it.  Such  Is  the  con- 
version of  com  Into  meal,  of  grapes 
Into  wine,  Sea."   Lampton  v.  Preston, 

1  J.  J.  Marsh.  (Ky.)  464,  482.  19  AmD 
104. 

8.  Eaton  V.  Munroe,  52  Me.  68; 

2  Kent  Comm.  360. 

of  a  mtaUUaoe 


[a]    In  tke    _  _ 

o»  MwasUp  the  fall  of  rook  and  earth 
is  to  be  treated  as  one  brought  abtiut 


•Author  of  ''Absentees"  1  C.  J..  "Abstracts  of  Title"  1  C.  J..  "Accession"  t  C.  J.,  "BsCheat"  1«  CyoJ4t.  "Estkteit" 
18  Cyc  696,  "Terries"  19  Cyc  491,  "Juries"  24  Cyc  82,  "Records"  84  Cyc  677;  and  joint  author  of  "Eaaements"  14 
Cyc  1184.  "Forcible  Bntry  and  Detainer"  IS  Cyc  1108,  "Railroads"  S3  Cyc  1. 
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[1C.J.]  383 


aeeession  arising  fronL  increments  to  personal  pTop>- 
erty  brot^ht  about  by  artifioial  means,  such  as  labor 

n.  HISTORY 


or  the  addition  of  materials,  other  forms  beinf 
treated  elsewhere  in  this  work  under  specifie  titles. 


[j  2]  The  doctrine  of  accession  has  been  recog- 
nized from  a  very  early  date/"  It  was  recognized 
by  the  civil  law,^^  from  which  the  rules  and 
principles   now   reeognized   were   principally  de- 

m.  NATUBE  AKD  EFFEOT 


rived,"  and  was  later  introduced  into  the  common 
law  of  Kngland,^^  and  has  since  become  a  recog- 
nized part  of  the  jurisprudence  of  the  United 
States.^* 


3]  A.  In  OensraL  Accession  is,  as  indicated 
by  the  definition,*"  a  means  by  vbich  a  right  of 
property  may  be  acquired.**  As  a  general  rule  the 
owner  of  property  has  a  right  to  that  which  is 
united  to  it;"  but  one  person  may,  by  the  addition 
of  labor,  or  labor' and  materials,  to  the  property  of 
anotlier,  so  change  its  character  or  increase  its  value 
that  the  original  materials  will  become  merely  ac- 
cessory to  the  resulting  product,^"  and  while  in 
such  cases  there  is  ordinarily  an  addition  of  other 
materials,  as  well  as  of  skill  and  labor,"  the  result 
may  follow  from  the  addition  of  labor  alone.^  The 
rule  is  that  the  accession  goes  with  the  principal 
thing;"  but  to  acquire  title  by  accession  the  ac- 
cessory thing  must  be  united  to  the  principal,  so  as 
to  constitute  part  and  parcel  of  it.*^   While  it  has 


been  said  that  the  general  principles  of  accession 
are  so  ancient  that  they  may  be  assumed  to  be  well 
settled,^  it  has  also  been  pointed  out  that  the  sub- 
ject is  one  which  it  is  dimeult  to  reduce  to  general 
and  precise  rules,'*  and  that  the  general  principles 
which  have  been  laid  down  are  not  only  subject  to 
qualifications  and  ezeeptions,"  but  that  there  is 
some  conflict  and  lack  of  niyformity  in  the  deci- 
sions, not  only  with  r^ard  to  what  these  principles 
are,"  but  also  with  regard  to  their  applications  to  par- 
ticular cases,*'  and  the  tests  which  should  be  applied.'' 
4]  .  B.  Hanuf actnre  or  Bepaiis— 1.  Murafac- 
tore.  Where  property  or  materials  out  of  which  an 
article  is  to  be  made  are  furnished  by  the  person 
for  whom  it  is  to  be  made,  title  to  the  finished  ar- 
ticle is  in  him,^  the  contract  being  construed  as  one 


by  the  laws  of  nature,  and  not  by 
any  wrongful  act  of  the  landowner. 
"This  being  so,  the  rule  Is  that  what 
would  slide  down  from  the  land  of 
the  plalntltr,  on  a  hlg'her  level,  to 
the  land  of  the  defendant,  on  a  lower 
level,  would  become  the  property  of 
the  defendant  by  what  Is  called 
■accession';  arts  408,  113  c.  c."  Bells' 
Asbestos  Mines  v.  Kings'  Asbestos 
Mines.  21  Que.  K.  B.  234,  237.  ' 

S.  See  cross  references  at  the  bead 
of  this  title. 

10.  Isle  Royale  Mln.  Co.  v.  Hertin, 
37  Mich.  332.  836,  26  AmR  G20  (where 
the  court  said:  "The  doctrine  of  title 
by  accession  Is  in  the  commDn  law 
aa  old  as  the  law  Itself,  and  was 
previously  known  In  other  systems"). 

11.  Pelrce  v.  Goddard,  22  Pick. 
(Mass.)  5S9,  83  AmD  764;  2  Black- 
Stone  Comm.  404;  2  Kent  Comm.  360. 

[a]  lit  fioolslaBB  see  Merrick  Rev. 
Civ.  Code  arts  498-632;  McCan's 
Succ.,  48  La.  Ann.  146,  19  S  220; 
Miller  v.  Michoud,  11  Rob.  225. 

la.  Peiree  v.  Goddard,'"22  Piclt 
(Mass.)    S59,    561,    33   AmD  764. 

13.  Lampton  v.  Preston,  1  J.  J. 
Marsh.  (Ky.)  454.  19  AmD  104;  Pul- 
oifer  V.  Page,  82  Me.  404,  54  AmD 
5ii2;  Silsbury  v.  McCoon,  8  N.  T. 
379.  63  AjuD  307;  2  Kent  Comm.  861 
( where  It  Is  said :  "By  means  of 
Bracton  they  [the  4)rlnclple8  of  ac- 
cession] were  Introduced  Into  the 
common  law  of  England");  Batchel- 
.  525: 


lor  V.  Salmon,  2  Campb 


V.  Baker,  Moore  K.  B.  17,  20,  72  Re- 
print 409;  Lupton  v.  White.  16  Ves. 
432,  83  Reprint  817;  T.  B.  Hen.  VIII 

10. 

14.  Xiampton  v.  Preston,  1  J.  J. 
Marsh.  (Ky.)  464,  19  AmD  104;  Eaton 
V.  Moore,  62  Me.  63;  Pulcifer  v.  Page, 
13  Me.  404,  54  AmD  582;  Pelrce  v. 
Goddard,  22  Pick.  (Mass.)  659,  33 
AmD  764;  2  Kent  Comm.  361. 

15,  See  supra  S  1. 

10.  2  Kent  Comm.  360.  See  also 
Pelrce  Goddard,  22  Pick.  (Mass.) 
559.  3S  AmD  764. 

17.  Mitchell  V.  Stetson.  7  Cush. 
fMaas.)  436,  439  (where  the  court 
raid:  "The  general  rule  of  law  is, 
that  the  owner  of  property,  whether 
it  be  movable  or  immovable,  has  the 
rigrht  to  that  which  is  united  to  It 
by  accession  or  adjunction");  2  Kent 
Cimxm.  3<0. 

[al  m  Vortb  Dakota  Rev.  Codes 
(I9«»  1  4762.  provides  that  the 
owotf  of  a  thfaif  owns  all  ltB_prod- 
iKts  and  aeeewfons.    Golden  Valley 


Land,  etc.,  Co.  v.  Johnstone,  21  N> 
D.  101,  128  NW  691. 

18.  Lampton  v.  Preston,  1  J.  J. 
Marsh.  (Ky.)  454,  19  AmD  104; 
Wetherbee  v.  Green,  22  Mich.  311,  7 
AmR  653;  2  Kent  Comm.  862. 

[a]  An  Inoonslstenoy  Is  pointed 
out  by  Chancellor  Kent  In  the  Ro- 
man law  which,  in  the  case  of  a 
picture  painted  by  A  upon  the  canvas 
of  B,  regarded  the  picture  as  the 
principal  and  the  canvas  as  the  ac- 
cessory, so  that  the  latter  would 
go  to  the  painter  by  right  of  acces- 
sion; but  in  the  case  of  a  poem  or 
history  written  by  A  utKm  the  paper 
or  parchment  of  B,  regarded  the 
paper  or  parchment  as  the  principal 
which  would  draw  to  the  owner  or 
It  the  ownership  of  the  poem  or 
history,  however  excellent  the  com- 
position. This  "absurd  decision"  was 
not  followed  by  the  French  law.  2 
Kent  Comm.  862. 

U.  Lampton  v.  Preston,  1  J.  J. 
Marsh.  (Ky.)  464,  462,  19  AmD  104 
(where  the  court  said:  "When  the 
authorities  speak  of  rights  by  'acces- 
sion,' they  generally  mean,  accession 
of  other  materials  as  well  as  skill 
or  labor"). 

Lampton  v.  Preston,  1  J.  J. 
Marsh.  (Ky.)  454.  464,  19  AmD  104 
(where  the  court  said:  "We  would 
venture  to  decide  that  In  such  a  case 
[as  the  one  under  consideration],  the 
accession   of  value  by   labor  alone. 


Austin'  la  such  as  to  vest  the  title  to  the 


brick  in  the  manufacturer"). 

[a]  An  example  stated  by  way  of 
Illustration  of  this  rule  Is,  where  a 
block  of  marble  Is  by  the  skill  and 
labor  of  a  sculptor  converted  Into  a 
valuable  statue.  See  I,ampton  v. 
Preston,  1  J.  J.  Marsh.  (Ky.)  454, 
465,  19  AmD  104. 
31.  Anderson  L.  D. 
S3.  Mather  v.  Chapman,  40  Conn. 
382,  397,  16  AmR  46. 

as.  Isle  Royale  Mln.  Co.  v.  Hertin, 
37  Mich.  832,  336,  26  AmR  520  (where 
the  court,  per  Cooley,  J.,  said:  "The 
doctrine  of  title  by  accession  Is  in 
the  common  law  as  old  as  the  law 
Itself,  and  was  previously  known 
In  other  systema  Its  general  prin- 
ciples may  therefore  be  assumed  to 
be  well  settled"). 

34.  Reader  v.  Moody,  48  N.  C.  872, 
378  (where  the  court,  after  referring 
to  Bouvler  Insts.  said :  "It  l3  difll- 
cult,  says  the  same  writer,  to  reduce 
to  general  and  precike  rules  the  right 
of  accession"). 


as.  Lampton  v.  Preston,  1  J.  J. 
Marsh.  (Ky.)  454,  459,  19  AmD  104 
(where  the  court,  after  stating  two 
of  the  moat  general  rules,  said;  "The 
difncultieB  of  this  case  result  from 
the  various  and  Indefinite  characters 
of  the  cases  which  have  been  ex-' 
cepted  from  this  last  rule");  Pelrce 
V.  Goddard.  22  Pick.  (Mass.)  569,  33 
AmD  764. 

26.  Lampton  v.  Preston,  1  J.  J. 
Marsh.  (Ky.)  464,  469,  19  AmD  104 
(where  the  court  said:  "By  explor- 
ing the  civil  and  common  law,  ad  far 
as  they  bear  on  this  case,  some  con- 
fusion will  be  found  In  their  rules, 
as  well  aa  In  the  application  of  them 
to  particular  cases");  Reader  ,v. 
Moody,  48  N.  C.  372,  373  (where  the 
court  said:  "A  great  contrariety  of 
opinion  exists  in  the  Cngllsh  Courts 
as  well  as  In  those  of  this  country"). 

37.  Lampton  v.  Preston,  1  J.  J. 
Marsh.  (Ky.)  464,  469,  19  AmD  104. 

38.  Lampton  v.  Preston,  1  J.  J. 
Marsh.   (Ky.)  464.  469,  19  AmD  104. 

[a]  Tests  appU«d<— "In  some  au- 
thorities it  Is  said  that  the  proper 
test  of  the  right  of  the  first  owner 
is,  the  Identity  of  the  thing  or  ma- 
terial. In  others,  its  capacity  for 
being  reconverted  Into  the  original 
species;  In  othera,  the  non-accession 
of  adventitious  value  exceeding  that 
of  the  original  material;  and  In 
others,  the  retention,  by  the  material, 
of  Its  specific  character,  or  kind  or 
qualities."  Lampton  v.  Preston.  1  J. 
J.  Marsh.  (Ky.)  454,  459,  19  AmD 
104. 

39.  U.  S. — ^Aborn  v.  Maaon.  1  F. 
Cas.  No.  1»,  14  Blatchf.  405. 

Conn, — Swift  v.  Barnum.  23  Conn^ 
523. 

Me. — Katon  v.  Munroe.  52  Me.  63. 

Mass. — Putnam  v.  Gushing,  10  Gray 
334;  Glover  v.  Austin,  6  Pick. 
£:aton  v.  Lynde,  15  Mass.  242. 

N.  T.— Foster  v.  Pettibone,  7  N.  T. 
433,  57  AmD  530;  Hyde  v.  Cookson, 
21  Barb.  92;  Gregory  v.  Stryker,  2 
Den.  628;  Pierce  v.  Schenck.  3  Hill 
28:  Babcock  v.  GUI,  10  Johna.  287. 

N.  C— Worth  V.  JSJortham,  26  N. 
C.  102. 

Vt. — Gallup  V.  Josselyn,  7  VL  334. 
[a]    "Th«  ownsr  of  matsrlala  wko 
envious  anoakT  to  nmnnfaotnTe  tiim 

into  garments  or  chattels  of  any  de' 
scrlption,  does  not  lose  his  property 
in  the  materials,  nor  is  he  precluded 
by  receiving  the  manufactured  ar-  . 
tides  from  asserting  his  title  theret<^ 
and  at  the  same  time  reslatlns  a 
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of  bailment.*^  Where,  however,  other  property  or 
materials  are  added  by  the  manufaeturer,  the  pro^ 
portion  which  they  bear  to  the  original  property  or 
materials  governs  in  determining  the  title  to  the 
finished  article.**.  If  the  bulk  bf  the  property  or 
materials  is  furnished  by  the  manufacturer,  he  ac- 
quires title  to  the  finished  article;'^  but  if  it  is 
furnished  by  the  person  for  whom  the  article  is  to 
be  njade,  the  title  is  in  such  person,^  subject  to  the 
right  of  the  manufacturer  to  compensation  for  his 
labor  and  for  the  materials  furnished  by  Kim/* 
for  which  he  has  a  lien,  and  a  right  to  retain  pos- 
session until  payment  is  made  or  tendered.^  The 
disposition  of  the  title  to  the  property  in  this  man- 
ner is  based  on  the  theory  that  the  smaller  quantity, 
being  merely  accessory  to  the  larger,  becomes  a 
part  thereof  by  accession." 

5]  2.  Bflpairs.*  A  distinction  is  to  be  observed 
between  the  making  of  a  new  article  and  the  re- 
pairing of  an  old  one."  Ordijiary  repairs  upon  a 
personal  chattel  become  a  part  thereof  by  acces- 
sion," and  this  rule  has  been  held  to  afpply  even 


where  the  value  of  the  repairs  greatly  exceeds  the 
value  of  the  origiqal  article  but  the  rule  is  other- 
wise where  the  repairs  consist  of  parts  which  can  be 
identified  and  severed,  and  it  is  agreed  that  title 
thereto  shall  remain  in  the  person  making  such  re- 
pairs until  they  are  paid  for.*" 

6]  0.  Materials  of  Different  FersonB  United. 
It  is  a  general  rule  that  if  l^he  materials  of  one 
person  are  united  to  the  materials  of  another,  by 
labor,  forming  a  joint  product,  the  owner  of  the 
principal  materials  will  acquire  the  right  of  prop- 
erty in  the  whole  by  right  of  accession;"  and  the 
rule  has  been  held  to  apply  not  only  in  the  ease  of 
contracts  to  manufacture  an  article,  where  each 
party  furnishes  a  part  of  the  materials,*'  but  also 
where  the  materials  of  one  of  the  parties  are  used 
without  his  knowledge  or  consent.*^ 

[$  7]  D.  Additions  or  Changes  Made  by  Tres- 
passer— 1.  In  General.  The  law,  as  regards  the  acquisi- 
tion of  title  by  accession,  makes  a  distinction  between 
a  willful  and  involuntary  or  unintentional  wrong- 
doer.** The  former  cannot  acquire  title  by  accession 


recovery  for  the  value  of  the  work, 
on  the  ground  that  the  workman 
had  not  performed  his  contract." 
Mack  V.  Snell,  140  N.  T.  193,  198, 
35  NE  493,  37  AmSR  534  and  note. 

30.  Foster  v.  Pettibone,  7  N.  T. 
433,  57  AmD  530;  Pierce  V.  Schenck, 
3  Hill  (N.  T.)  28. 

81.  Kan. — Arnott  v.  Kansas  Pac. 
R.  Co.,  18  Kan.  95. 

Me.-/-Katon  v.  Munroe,  52  Me.  63; 
Pulclfer  V.  Page,  32  Me.  404,  54  AmX> 
682. 

Mass.— Hardin?  v.  Cobum,  12  Mete, 
333,  46  AmD  680;  Stevens  v.  Brl£:gB, 
£  Pick.  177. 

N.  T.— Mack  v.  Snell.  140  N.  T. 
193,  36  N£]  493,  37  AmSH  634  and 
note;  Gregory  v.  Stryker,  2  Den.  628: 
MerrKt  v.  Johnson,  7  Johns.  473,  5 
AmD  289. 

Pa. — CoursIn'B  App.,  79  Pa.  220. 

Tenn. — Dunn  v.  0*Neal,  1  Sneed  106, 
«0  AmD  140. 

[a]  It  Is  »  gnetrtlOB  for  tbm  Jory 
as  to  which  party  furnished  the 
■reater  part  or  th«  materials  used. 
Amott  v.  Kansas  Pac.  R.  Co.,  19  Kan. 
96. 

8S.  Amott  V.  Kansas  Pac.  R.  Co., 
19  Kan.  95:  Merrltt  v.  Johnson,.  7 
Johna  (N.  T.)  47S,  6  AmD  289. 

88.  Arnott  t.  Kansas  Pac.  R.  Co., 
19  Kan.  95;  Eaton  v.  Munroe,  62  Me. 
es;   Mack  v.  SnelL  140  N.  T.  193, 

35  NB  498,  87  AmSR  634  and  note; 
Dunn  V.  O'Neal,  1  Sneed  (Tenn.)  106, 
60  AmD  140. 

34.  Dunn  v.  Oneal,  1  Sneed  (Tenn.) 
106,  60  AmD  140. 

35.  Dunn  v.  Oneal,  1  Sneed  (Tenn.) 
106,  60  AmD  140. 

Se.    Mack  V.  Snell.  140  N.  T.  193. 

36  NB  493,  37  AmSR  534;  Merritt  v. 
John8on,*7  Johns.  (N.  T.)  473,  5  AmD 
389 ;  Dunn  v.  Oneal,  1  Sneed  (Tenn.) 
106,  60  AmD  140. 

37.  Or^ry  v.  Stryker,  2  Den.  (N. 
T.)  628. 

38.  Gregory  v.  Stryker,  2  Den.  <N. 
T.)  628;  Clark  v.  Wells,  46  Vt.  4, 
12  AmR  187. 

[a]  Bnle  stated. — "Where  the 
owner  of  a  damaged  or  worn  out 
article  delivers  it  to  another  person 
to  be  repaired  and  renovated  by  the 
labor  and  materials  of  the  latter,  the 
property  In  the  article,- as  thus  re- 
paired and  improved,  is  all  along  In 
the  orlsrlnal  owner,  for  whom  the  re- 
pairs were  made,  and  not  in  the  per- 
son making  them.  The  agreement 
hi  such  case  Is  but  an  every  day 
contract  of  bailment  .  .  .  and  the 
original  owner,  so  far  from  losing 
his  general  property  In  the  thing 
thus  placed  In  the  hands  of  another 
person  to  be  repaired,  acquires  that 
right  to  whatever  accessorial  addi- 
tions are  made  In  bringing  It  to  Its 
new  and  improved  condition."  Greg- 


ory v.  Stryker,  2  Den.  (N.  T.)  828, 

630. 

{b]  ninstnttlOBS^— (1)  Repairs  and 
improvements  made  on  the  rolling 
stock  of  a  railroad  company  are  in 
the  nature  of  accessions  and  become 
a  part  of  the  rolling  stock.  Hamlin 
V.  Jerrard,  72  Me.  62.  (2)  Where  a 
new  wooden  stock  and  an  overactlon 
lock  were  added  to  a  rifle  In  the 
form  of  a  pistol  stock  with  a  metallic 
skeleton  stock  and  an  underaction 
lock,  they  were  considered  as  repairs 
and  held  to  become  a  part  of  the 
rifle.  Com  Ins  v.  Newton,  10  Allen 
(Mass.)  618.  (3)  Where  old  sails 
which  were  worn  out  were  removed 
and  others  put  In  their  places,  it  was 
held  that  the  new  sails  became  a 
part  of  the  vessel  by  accession.  The 
court  said:  "We  can  see  no  differ- 
ence between  this  case  and  that  of 
ordinary  repairs."  Southworth  v. 
Isham.  5  N.  T.  Super.  448,  449.  (4) 
"If  one  repairs  his  vessel  with  an- 
other's materials,  the  property  of  the 
vessel  remains  In  him ;  but  if  he 
builds  the  vessel  from  the  very  keel 
with  the  materials  of  another,  the 
vessel  belongs  to  the  owner  of  the 
materials — the  property  Is  supposed 
to  follow  the  keel.  Coursin's  App., 
79  Pa.  220.  229. 

39.  Gregory  v.  Stryker,  2  Den.  (N. 
T.)  628,  630  (where  the  court  said: 
"Nor  am  I  aware  that  in  this  class 
of  cases  It  is  at  all  Important  what 
the  value  of  the  repairs,  actual  or 
Comparative,'  may  be.  .  .  .  There 
are  a  multitude  of  instances  In  which 
the  entense  of  proper  repairs  greatly 
exceeds  the  value  of  the  article  on 
which  they  are  made"). 

[a]  It  *1»  not  neceiaarr  tor  the 
■eottiAty  of  the  mechauio  oy  whom 
the  repairs  are  made  [that  the  rule 
should  be  otherwise].  He  has  a  lien 
for  his  labor  and  materials,  and  may 
retain  possession  until  his  just  de- 
mands are  satlsfled."  Gregory  v. 
Stryker,  2  Den.  (N.  T.)   628,  631. 

40.  Clark  v.  Wells,  45  Vt.  4,  7. 
12  AmR  187  (where  it  appeared  that 
plaintiff  had  repaired  a  wagon  for 
H  by  substituting  new  wheels  and 
axles  for  the  old;  that  H  had  taken 
the  wagon  thus  repaired  from  plaln- 
tlfTs  shop  without  his  knowledge; 
that  he  had  subsequently  given  bis 
note  to  plaintiff  for  the  repairs,  with 
the  conaftion  that  the  running  parts 
of  the  wagon  should  remain  the  prop- 
erty of  plalntlfF  until  the  note  was 
paid;  ana  that  thereafter  the  wagon 
with  the  repairs  had  been  sold  to 
defendant.  It  was  held  that  plaintiff 
might  maintain  an  action  of  trover 
for  the  conversion  of  the  wheels  and 
axles.  The  court  said;  "We  think 
the  ordinary  repairs  upon  a  personal 
chattel,  such  as  makmg  new  bolts. 


nuts,  thills,  a^d  the  like,  become 
accretions  to,  and  merge  in,  the  prin- 
cipal thing,  and  become  the  property 
of  the  general  owner.  But  In  this 
case,  the  wheels  and  axles  constitute 
the  running  part  of  the  wagon.  They 
could  be  followed,  identified,  severed 
without  detriment  to  the  wagon,  and 
appropriated  to  other  use  without 
loss.  The  plaintiff  was  the  owner, 
and  never  parted  with  the  property. 
He  had  the  right  to  resume  posses- 
sion when  Harrington  failed  to  pay 
the  note.  The  property  remained  In 
him  as  perfectly  as  If,  in  the  exi- 
gency of  a  broken  wheel,  or  axle, 
he  had  loaned  them  for  temporary 
use"). 

41.  Pulclfer  v.  Page,  32  Me.  404, 
64  AmD  682;  Southworth  v,  Inhnm, 
6  N.  T.  Super.  448 ;  Merrltt  v.  John- 
son, 7  Johns.  (N.  T.)  473,  5  AmD 
289- Courslh's  App.,  79  Pa.  220;  Dunn 
V.  Oneal,  1  Sneed  (Teon.)  106,  60 
AmD  140;  2  Kent  Comm.  361. 

[a]  "This  was  a  rule  of  the  Bo- 
man,  and  of  tlM  SagUah  law,  and 
has  been  adopted,  as  it  Is  understood, 
in  the  United  States,  generally."  Pul- 
clfer V.  Page,  32  Me.  404,  40S,  64 
AmD  582. 

43.  Merrltt  v.  Johnson,  7  Johns. 
(N.  T.)  473,  6  AmD  289;  Dunn  v. 
Oneal,  1  Sneed  (Tenn.)  106,  60  AmD 
140.    See  also  supra  |  4. 

48.  Pulclfer  v.  Pan,  22  Me.  404, 
64  AmD  682.  See  also  cases  supra 
note  ii. 

[a]  AppUoatlOB  ot  nU^In  a  case 
where  it  appeared  that  plaintiff  and 
defendant  each  had  a  chain;  that 
each  chain  had  befen  broken  into 
several  pieces;  that  plaintiff  without 
defendant's  knowledge  or  consent  had 
carried  all  the  pieces  to  a  blacksmith 
and  had  them  made  '  up  into  two 
chains:  and  that  defendant  had 
carried  away  one  of  them  into  which 
a  small  part  of  his  own  chain  had 
been  incorporated,  it  was-  held  that 
as  plaintiff  had  furnished  the  prin- 
cipal parr  of  the  materials  the  entire 
chain  belonged  to  him  by  right  of 
accession.  Pulclfer  v.  Page,  22  He. 
404.  54  AmD  682. 

44.  Gray  v.  Parker,  38  Mo.  160; 
Sligo  Furnace  Co.  v.  Hobart-Lee  Tie 
Co.,  163  Mo.  A.  442,  134  SW  585: 
Hyde  v.  Cookson,  21  Barb.  (N.  T.) 
92;  Louis  Werner  Stave  Co.  v.  Pick- 
ering, 55  Tex.  Civ.  A.  682.  119  SW 
833;  Meyers  v.  Oerhart,  64  Wa^hl 
657,   103   P  1114. 

[a]  "In,  aoaalrlnir  title  to  prop* 
•r^  to  aocemlonf  the  law  makes  a 
distinction  between  a  willful  and  an 
Involuntary  wrongdoer.  The  former 
never  can  acquire  the  title,  however 

Seat  the  change  wrought  in  the  orlg- 
il  article  may  be.  while  the  uitter 
may.   .  .  .   This    dlatlaotlMi  b«- 
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as  against  the  original  ownery"  but  the  latter,  nnder 
some  cireomstances,  may/'  And  regardless  of  what 
may  be  the  mle  as  between  the  original  owner  of 
an  article  and  a  trespasser,  the  latter,  by  the 
peaditore  of  labor  npon  the  article,  may  aeqnire- 
titte  thereto  against  all  the  world  except  the  orig- 
inal owner.*' 

8]  2.  Uninte&tioiul  TnqpaswF — a.  In  C^eneraL 
One,  althongfa  technieally  a  trespasser,  may,  if  he 
has  acted  under  a  mistal^e  of  right  and  without 
TTongfnl  intent,  acquire  a  right  of  property  by  ac- 
cession,** It  is  not,  however,  the  policy  of  the  law 
to  offer  any  enoonragement  to  trespassers,*  to  put 
a  premium  npon  ear^essneas  in  regftrd  to  the  rights 
of  others,"**  or  to  make  one  person  suffer  for  the  mis- 
take of  another;'^  and  ordinarily  a  trespasser,  al- 
though acting  under  a  mistake  of  right,  cannot 
acquire  title  to  inroperty  by  accession,  as  against 
the  owner,  where  its  identity  is  not  lost  and  it  has 
not  been  so  increased  in  value  as  to  make  it  obvi- 
ously inequitable^  for  the  original  owner  to  je- 
claim  it." 

[M]  b.  Test  of  BeUtiTe  Valnea.  In  some  cases, 

in  determining  the  question  of  title  by  accession,  the 

test  of  relative  values  has  been  applied,"^  and  it  has 

been  said  that  there  is  no  satisfactory  test  which 

does  not  keep  this  element  in  view."*   The  principle 

is  that  where  one  person  under  a  mistake  of  right 

twe«n  a  wlllfal  and  an  Involuntary 
wronsdoer,  runs  through  the  authort- 
tieii,  and  stands  upon  the  principle 
that  a  party  can  obtain  no  right  by 
his  own  wronr."  Hyde  v.  Cookson, 
31  Barb.  <N.  T.)  92.  184,  106. 

45.   See  Infra  J  12. 

M.    See  Infra  f  8. 

«7.   Reader  v.  Moody,  48  N.  C.  872. 

48.  Wetherbee  v.  Qreen,  22  Mich. 
311,  7  AmR  SSS;  Hyde  V.  Cookeon,  21 
Barb.  (N.  T.)  92.  See  also  Infra 
H  9-11. 

49.  Betta  v.  Lee.  6  Johns.  (N.  T.) 
348,  4  AmD  368. 

50.  Isle  Royale  Mtn.  Co.  t.  Hertln, 
37  Mich.  382,  26  AmR  520. 

51.  Isle  Royale  Mln.  Co.  t.  Hertln, 
37  Mich.  332,  26  AmR  &20. 

5a.  Saton  v.  L.arisrley,  65  Ark.  448, 
47  SW  128.  42  I.RA  474;  lale  Royale 
Uln.  Co.  V.  Hertln,  37  Mich.  832,  26 
AmR  620. 

sa.  tAmpton  V.  Preston.  1  J.  J. 
Uarsh.  <Ky.)  4B4,  1»  AmD  104; 
Wetherbee  v.  Green,  28  Hlch.  811,  7 
AmR  658.  Bee  also  eases  infra  notes 
S3-60. 

5fc  Wetherbee  v.  Qreen,  22  Mich. 
Ill,  320,  7  AmR  6S8  (where  the  court, 
per  Cooler.  J.,  said:  "No  test  which 
satisfies  the  reason  of  the  law  can 
be  applied  In  the  adjustment  of  quea- 
tlons  of  title  to  chattels  by  accession, 
unless  It  keeps  In  view  the  circum- 
stance of  relative  values.  When  we 
b^r  in  mind  the  fact  that  what  the 
law  alms  at  Is  the  accomplishment 
of  substantial  equity^  we  shall  read- 
ily 'perceive  that  the  fact  of  the 
value  of  the  materials  having  been 
increased  a  hundred-fold.  Is  of  more 
Importance  In  the  adjustment  than 
any  chemical  change  or  mechanical 
transformation,  which,  however  rad- 
ical, neither  Is  expensive  to  the  party 
tnatelug  It,  nor  adds  materially  to  the 
value").  See  also  cases  Infra  notes 
&3-C0. 

55.  tr.  a-^*owers  T.  17.  8.,  118 
TtO.  662.  6t  CCA  128. 

Iowa. — I<ewla  v.  Courtrlght,  77 
Iowa  190.  41  NW  616;  Murphy  v. 
Sioux  City,  etc.,  R  Co.,  66  Iowa  473, 
8  NW  820,  89  AmR  17B. 

Ey. — 'Lampton  v.  Preston,  1  J.  J. 
Marsh.  4E4.  19  AmD  104. 

Mich. — ^Wetherbee  v.  Oreen,  22 
HIeh.  811.  7  AmR  668. 

Nebr.  "Carpenter  t.  Llngeufelter, 
42  Nebr.  728;  tO  NW  1082.  82  UtA 


482  and  note;  Baker  t.  Melsch,  29 
Nebr.  ^7,  45  KW  685. 

Tex. — ^liouis  Werner  Stave  Co.  v. 
Pickering.  56  Tex.  ClV.  A.  682,  119 

SW  833. 

[a]    AppUoaflona    of  nXe^-The 

Krmclple  stated  In  the  text  has  been 
eld  to  apply  so  as  to  effect  a  change 
of  title  where  clay  worth  twenty  dol- 
lars, belonging  to  one  person,  was 

converted  by  another  Into  bricks 
worth  five  thousand  dollars  (Lampton 
V.  Preston,  1  J.  J.  Marsh.  (Ky.)  454, 
19  AmD  104) ;  where  grass  worth 
about  ten  cents  per  acre  was  cut  and 
made  Into  hay  worth  from  three  to 
four  dollars  per  acre  (Lewis  v.  Court- 
right  77  Iowa  190,  41  NW  «1B);  and 
where  timber  valued  at  twenty-five 
dollars  was  converted  into  hoops 
worth  seven  hundred  dollars  (Wether- 
bee V.  Green,  22  Mich.  811,  7  AmR 
663). 

66.  Powers  v.  V.  8..  119  Fed.  562. 
56  CCA  128;  Lewis  v.  Courtrlght,  77 
Iowa  190,  41  NW  016;  Carpenter  v. 
Lingenfelter,  42  Nebr.  728.. 60  NW 
1022,  32  LRA  422  and  not^:  Baker 
V.  Melsch.  29  Nebr.  227,-  45  NW  686. 

67.  Lampton  v.  Preston,  1  J.  J. 
Harsh.  (Ky.)  454.  19  AmD  104. 

68.  Saton  V.  Langley.  6S  Ark.  448, 
47  SW  123,  42  LRA  474. 

59.  Lampton  v.  Preston,  1  J.  J. 
Marsh.   (Ky.)  454,  19  AmD  104. 

60.  Eaton  V.  Langley,  65  Ark.  448. 
47  SW  123,  42  LRA  474  and  note; 
Isle  Royale  Mln.  Co.  v.  Hertln,  87 
Mich.  332,  336,  26  AmR  520  (where 
the  court,«per  Cooley,  J.,  said:  "Bat 
where  the  Identity  of  the  original 
article  is  susceptible  of  being  traced, 
the  idea  of  a  change  in  the  property 
Is  never  admitted,  unless  the  value  of 
that  which  has  been  expended  upon 
it  Is  sufficiently  great,  as  compared 
with  the  original  value,  to  render  the 
Injustice  of  permitting  Its  appropria- 
tion by  the  original  owner  so  gross 
and  palpable  as  to  be  apparent  at  the 
first  blush"). 

[a]  Application  of  rale.^Where 
an  unhitenilonal  trespasser  converted 
timber  Into  crosstles  worth  twelve 
and  one-half  cents  per  tie,  the  timber 
being  worth  two  cents  per  tie.  It  was 
held  that  the  difference  in  values  was 
not  so  great  as  to  defeat  the  title 
of  the  owner  of  the  timber.  Baton 
v.- Langley,  66  Ark.  448,  47  SW  128. 
42  LRA  474  and  note, 
n.  Lampton  v.  n^aton,  1  J.  J. 


has  by  his  labor,  or  by  such  labor  and  the  addition 
of  other  materials,  increased  the  value  ofi*  the  prop- 
erty of  another  to  an  amount  entirely  disproportion- 
ate to  its  original  value,  he  will  acquire  title  thereto 
by  accession,"  the  owner  of  the  original  materials 
being  entitled  only  to  compensation  for  their  value.*^ 
The  controlling  consideration  in  such  cases  is  not,  i 
howeve^  the  fact  of  an  increase  in  value,  but  its 
degree,"  or  the  relative  values  of  the  original  ma- 
terials and  the  expenditures  made  thereon,"^  and 
just  'vhat  this  degree  or  proportion  must  be  has  not 
been  3nd  cannot  be  definitely  stated;""  but  it  has 
been  held  that  where  the  identity  of  the  original 
furtiele  can  be  traced,  a  change  of  title  cannot  be 
effected  in  this  manner,  unless  the  disproportion 
of  values  is  so  great  as  to  make  the  injnatice  of  a 
different  rule  clearly  apparent." 

10]  c.  Ohange  of  Bpedw.  In  some  cases  the 
test  applied  is  whether  or  not  jhere  has  been  a 
change  of  species,"^  the  rule  being  that  where  one 
person  by  the  performance  of  labor  or  the  addition 
of  materials  has  converted  the  property  of  another 
into  a  new  species  of  article,  essentially  different 
from  the  original  material,  the  title  to  this  new 
product  will  pass  to  the  person  effecting  the  change,"* 
but  that  such  a  transfer  of  title  will  not  take  place 
where  there  is  a  mere  change  of  form  or  increase  in 
value,  not  amounting  to  a  change  of  species.""  The 

(Ky.)  4S4,  4S9,  19  AmD  194 
It  la  said,  that  this  is  one 


Marsh. 

(where  _  _   _.  . 

of  the  two  "comprehensive  and  funda- 
mental rules  pervading  all  the  au- 
thorities");  Potter  V.  Mardre.  74  N. 
C.  86.  89  (where  the  court  said:  "It 
seems  to  be  generally  agreed  that  If 
the  person  who  bestows  his  labor 
on  the  property  of  another,  thereby 
changes  It  Into  another  species 
of  article  .  .  .  the  property  is 
changed,  and  the  owner  of  the  orig- 
inal material  cannot  recover  the 
article  in  Its  altered  condition,  but 
must  content  himself  with  the  value 
of  the  article  In  the  shape  in  which 
it  was  taken  from  him"). 

[a]  "By  the  Boman  law.  If  any 
given  corporeal  substance  received 
afterwards  an  accession  by  natural 
or  artificial  means  .  .  .  the  orig- 
inal owner  of  the  thing  was  entitled, 
by  his  right  of  possession,  to  the 
property  of  It  under  such  its  state 
of  improvement:  but  if  the  thing 
Itself,  by  such  operation,  was  changed 
Into  a  different  species,  as  by  making 
wine,  oil,  or  bread  out  of  another's 
grapes,  olives,  or  wheat,  It  belonged 
to  the  new  operator,  who  was  only 
to  make  a  satisfaction  to  the  former 

Eroprletor  for  the  materials  which  he 
ad    ^o    converted."    2  Blaekstone 
Comm.  404. 

69.  Lampton  v.  Preston,  1  J.  J. 
Marsh.  (Ky.)  464,  19  AmD  104;  SUs- 
bury  V.  McCoon,  8  N.  T.  379,  53  AmD 
307;  Hyde  v.  Cookson,  21  Barb.  (N. 
T.)  92;  Betts  v.  Lee,  6  Johns.  (N. 
T.)  348,  4  AmD  368:  Gasklns  v. 
Davis,  115  N.  C.  89,  20  SB  188,  44 
AmSR  439  and  note.  25  LRA.  818,  489; 
Potter  V.  Mardre,  74  N.  C.  36. 

[a]  AppUoatloa  to  Tvla. — It  has 
been '  held  that  there  was  a  change 
of  species  within  the  application  of 
the  rule:  (1)  Where  timber  of  one 
person  was  converted  by  another  Into 
a  boat  (Potter  v.  Mardre.  74  N.  C. 
86);  (2)  where  clay  was  converted 
Into  burnt  brick  (Lampton  v.  Preston, 
1  J.  J.  Marsh.  (Ky.)  454.  19  AmD 
104):  and  (8)  where  building  ma- 
terials were  converted  Into  a  house 
(Pelrce  v.  Ooddard.  22  Pick.  (Slass.) 
559.  68  AmD  764).  7^ 

63.  Lampton  V.  Preston,  1  J.  J- 
Marsh.  (Ky.)  464,  19  AmD  104:  Betts 
V.  Lee,  5  jfohns.  (N.  T.)  848,  4  AmD 
868:  Gasklns  V.  Davis.  115  N.  C.  86, 
20  SE  188,  44  AmSR  4»  and  note,  2S 
LRA  818. 
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<liffioiill7  in  applying  this  rule  lies  in  determining 
what  oonstitntes  a  ehange  of  species,**  upon  ThicH 
question  there  is  oonsidarable  difference  of  opinioD 
and  conflict  of  aathori^." 

[  $  11]  d.  Loss  of  Identity.  The  test  periiaps  most 
frequently  applied  in  regard  to  aceessiou  is  whether 
the  original  property  or'  materials  can  be  identi- 
fied,'" the  rule  being  that  a  loss  of  identity  will 
effect  a  change  of  title,"^  but  that,  although  the 
property  of  one  person  has,  by  the'  labor  of  an- 
other, or  the  addition  of  materials,  been  cha]u;ed  id 
form  or  increased  in  value,  he  will  retain  title  roereto 
in  its  altered  form  or  improved  condition,  if  the 
original  property  or  materials  can  be  identified.^ 
There  is,  however,  some  confiiet  as  to  what  eonsti- 


tntea  a  ehange  of  identity  vithin  tlie  applieatim 
of  the  roUy"*  and  it  Trould  seem  that  no  fixed  role 
for  determining  the  question  -whi^  would  a.pply  to 
all  oases  can  be  laid-  down."  It  has  been  bdd  that 
tk&ee  is  no  such  change  of  identity  as  to  effect  a 
change  of  title,  where  timber  has  been  converted 
into  saw  logs,"  boards,"  cord  wood,"  rails  and 
posts/*  croasties,''  staves,'"  shingles,"  or  char- 
coal;" by  the  manufacture  of  sails  out  of  canvas;" 
by  the  making  of  cucumbers  into  pickles;"  or  by 
cutting  grass  and  making  it  into  hay.^  But  the 
fact  that  the  original  materials  may  be  identified  by 
the  senses  is  not  always  controlling,"  and  will  not 
prevent  a  change  of  title  if  there  has  been  an  in- 
crease of  value  disproportionate  to  the  value  of  the 


[a]  "It  ■Mtns  to  har*  Iwan  an 
MtabUslLsd  dootrliks  of  the  common 
law,  as  early  as  the  year  books,  that 
no  change  of  mere  form  could  alvest 
the  rlffht  of  the  owner  of  the  ma- 
terial, as  leather  -made  Into  shoes, 
cloth  Into  a  coat,  timber  Into  plank, 
blocks  or  shingles;  In  all  of  which 
cases  the  material  Is  not  altered  In 
Its  Qualities  or  kind,  and  can  be 
•aaily  Identified."  Iduntiton  v.  Pres- 
ton. 1  J.  J.  Uarsh  (Ky.y  464.  19  AmD 
104. 

0%,  Lanupton  v.  Preaton,  1  J.  J. 
Marsh.  64E.  4K»,  19  AmD  104 

(where  the  court,  after  stating  the 
rule  aa  to  a  change  of  apecisa,  aald: 
"The  diOlculties  of  thla  case  result 
fr<»a  tiie  various  and  indefinite  char> 
acters  of  the  oases  which  have  twen 
excepted  from  this  last  rule.  It  la, 
hence,  very  difficult  to  ascertain  any 
principle  of  imlform  and  universal 
application,  on  which  the  rule  Itself 
1b  founded"):  Potter  v.  Mardre,  74 
N.  C.  36,  89  (where  the  court  aaid: 
"On  the  question  stated,  there  Is  a 
discord  between  the  authorities  that 
cannot  be  recon/:lled"}. 

[a]  lUnsttatiwexaiiqaaa/— (1)  Bx- 
amples  of  a  change  of  species,  fre- 
quently stated  by  way  of  Illustration, 
are  the  conversion  of  grain  Into 
whisky  or  into  meal,  of  grapes  into 
Wine,  olives  into  oiL  and  coin  into  a 
cup.  Lampton  v.  Preston,  1  3,  J. 
Marsh.  (Ky.)  454,  459,  19  AmD  104; 
Potter  V.  Mardre,  74  N.  C.  86,  89.  (2) 
On  the  other  hand,  examples  given 
of  changes  not  amounting  to  a  change 
of  species  are  the  making  of  leather 
Into  shoes,  of  cloth  into  garments,  or 
of  timber  Into  boards  or  shingles. 
Liampton  v.  Preston,  1  3.  J.  Uarsh, 
(Ky.)  454,  460,  19  AmD  104.  (3)  An- 
other Illustration  stated  Is  that  if 
sliver  bullion  be  made  Into  a  cup 
there  la  no  change  of  species,  for  the 
cup  may  readily  be  reduced  to  bul- 
lion. But  that  if  silver  coin  be' made 
into  a  cup  there  is  a  change  of 
species,  for  it  cannot  be  restored  to 
coin  by  any  individual  operation,  but 
only  br  the  sovereign  power.  LAmp- 
ton  V.  Preeton.  1  J.  J.  Marsh.  (Ky.)' 
464.  46S,  19  AmD  104.  (4)  It  has 
also  been  said  that  if  clay  is  molded 
into  the  form  of  soft  brick  there  is 
no  change  of  species,  but  that  if  the 
brick  be  burnt  the  rule  is  otherwise. 
Lampton  v.  Preston,  1  J.  J.  Marsh. 
(Ky.)  464,  464,  19  AmD  104. 

6B.  Eaton  V.  Langley,  66  Ark.  448, 
469,  47  8W  123.  42XRA  474  (where 
the  court,  after  statinff  that  the  au- 
thorities are  generally  agreed  as  to 
the  general  rule,  said:  "But  they 
have  not  agreed  upon  any  rule  by 
which  it  can  in  all  cases  be  ascer- 
tained whether  this  transformation 
has  or  has  not  taken  place"):  Lamp- 
ton  V.  Preston,  1  J.  J.  Marsh.  (Ky.) 
454,  459,  19  MoU  104  (where  the 
court  said:  "In  some  authorities  It 
is  said  that  the  proper  test  of  the 
right  of  the  first  owner  Is,  the  Iden- 
tity of  the  thing  or  material.  In 
others,  its  capacity  for  being  recon- 
verted into  the  original  species;  in 
otheri^  the  non-acfwssion  of  adventi- 
tious value  exceeding  that  of  the 


original  material;  and  In  others,  the 
retention,  by  the  material,  or  Its 
specific  character,  or  kind  or  Quali- 
ties"). 

[a]    DlstlBctlon  bstwssa  dvU  and 

common  law^"In  the  civil  law  it  is 
said  that  the  property  is  changed 
whenever  the  species  Is  so  far 
changed  that  it  cannot  be  reduced 
to  Us  former  rude  materials— ex- 
amples of  which  are  'when  timber 
Is  made  Into  a  bench,  or  chest,  or 
ship.  The  common  law  differed  from 
this,  and  it  was  held  that  so  long  as 
the  owner  of  the  original  materials 
could  identify  them,  he  could  follow 
them  into  the  manufactured  article, 
as  If  leather  be  made  Into  shoes,  or 
cloth  Into  a  coat,  or  a  tree  be  SQuared 
Into  timber."  Potter  v.  Mardre,  74 
N.  C.  86,  S9. 

ae.  Davis  V.  Easley.  18  tlL  192, 
198  (where  the  court  said:  "The 
owner  of  property,  wrongfully  taken, 
may  pursue  It  so  long  as  it  can  be 
Identified.  Whatever  alteration  of 
form  it  may  assume,  the  owner  ihay 
reclaim  It.  In  its  new  shape.  If  he 
can  establish  the  Identity  of  the  orig- 
inal materials.  .  .  .  The  wrong- 
ful taker  can  not  by  any  act  of  his 
own  acquire  title  against  the  owner, 
unless  he  destroys  the  identity  of 
the  thing,  or  annexes  it  to  and  makes 
It  a  i>art  of  some  other  thing,  which 
is  the  principal");  Eaton  v.  Munroe, 
62  Me.  63,  64  (where  the  court  said: 
"It  was  a  principle  settled  as  early 
as  the  time  of  the  Tear  Books,  that, 
whatever  alteration  of  form  any 
property  had  undergone,  the  owner 
might  seize  it  In  its  new  shape,  and 
be  entitled  to  the  ownershln  of  it  In 
its  state  of  Improvement,  Ii  he  could 
prove  the  Identity  of  the  original 
materials").  See  also  cases  infra  notes 
67,  68.  ' 

67.  Lampton  v.  Preston,  1  J.  J. 
Marsh.  (Ky.)  464.  19  AmD  104:  Pot- 
ter V.  Mardre,  74  H.  C.  86;  iJouIs 
Werner  Stave  Co.  v.  Pickering,  56 
Tex.  Civ.  A.  632,  119  BW  833. 

68.  IT.  S. — E.  E.  Bolles  Wooden- 
Ware  Co.  V.  XJ.  S.,  106  U.  B.  432,  1 
set  398.  27  L.  ed.  280. 

Ala.— Riddle  v.  Driver.  12  Ala.  690. 
III.— Davis  V.  Easley,  18  IlL  192. 
Ind. — Rlcketts  v.  Dorrel,  66  Ind. 
470. 

Iowa. — Murphy  v.  Sioux  City,  etc. 
R.  Co.,  66  Iowa  473.  8  NW  320,  89 
AmR  176. 

Ky. — Strubee  v.  Cincinnati  R.  Co., 
78  Ky.  431.  39  AmR  251:  Lampton 
V.  Preston.  1  J.  J.  Uarsh.  464.  19 
AmD  104:  Burrls  v.  Johnson.  1  J.  J. 
Marsh.  196. 

Me.— Eaton  v.  Munroe,  £2  Me.  6S. 

Mass. — Harding  v.  Coburn,  12  Mete 
333,  4S  AmD  680. 

Mich.— Isle  Royale  Mln.  Co.  v. 
Hertin,  37  Mich.  SS2.  26  AmR  620: 
Wetherbee  v.  Green.  32  Mich.  Sll,  7 
AmR  653. 

N.  T.— Silabury  v.  McCoon,  3  N.  T. 
379,  63  AmD  307;  Firmln  v.  Flrmln, 
9  Hun  571;  Barry  v.  Brune,  8  Hun 
395;  Baker  v.  Wheeler,  3  Wend.  605, 
24  AmD  66;  Brown  v.  Sax,  7  Cow. 
95;  Betta  v.  Lee,  5  Johns.  348.  4 
AmD  362. 


Vt.— aallup  V.  Josselyn,  7  Vt.  337. 

[a]  A  trespMser,  howavas  luo* 
osati  will  not  acquire  any  property 
in  logs  out  from  the  land  of  another. 
Busch  V.  Fisher.  89  Mich.  192,  60 
NW  788;  Gates  v.  Rifle  Boom  Co^ 
70  Mich.  809,  88  NW  246. 

6».  Silsbury  v.  McCoon,  S  N.  T. 
279,  886,  62  AmD  307  (where  the 
court  said :  "There  is  great  con- 
fusion In  the  books  upon  the  question 
what  constitutes  cltange  of  identity." 
The  court  then  proceeded  to  review 
at  length  the  various  ruUh  and  illus- 
trations thereof  which  have  been 
suggested  by  difCerent  writerB). 

9S.  Wetherbee  v.  Green,  22  Mich. 
211.  SIS,  7  AmR  6BS  (where  the  court 
said:  "And  as  we  enter  upon  a  dis- 
cussion of  thla  questUm.  it  Is  evident 
at  on<^  that  It  la  difficult.  If  not  Im- 
possible, to  discover  any  invariable 
and  satisfactory  test  which  can  be 
applied  to  all  the  cases  which  arise 
in  such  Infinite  variety") :  Silsbury 
v.  McCoon.  3  N.  Y.  379,  887,  6S  AmD 
307  (where  the  court  said:  "There 
Is  therefore  no  definite  settled  rule 
op  this  question"). 

71.  Gates  v.  Rifle  Boom  Co.,  70 
Mich.  309.  28  NW  246;  Nesbitt  v.  St. 
Paul  Lumber  Co.,  21  Minn.  491 ; 
Firmln  v.  Flnnin,  9  Hun  (N.  Y.) 
671;  Baker  v.  Wheeler,  8  Wend.  (N. 
Y.)  606.  24  AmD  66. 

.7a.  Davis  v.  Easley,  IS  ni.  192; 
Brown  v.  Sax,  7  Cow.  (N.  Y.)  95. 

73.  Brock  V.  Smith.  14  Ark.  481; 
Isle  Boyale  Mln.  Co.  v.  Hertin,  27 
Mich,  tit,  26  AmR  620. 

74.  Snyder  v,  Vaux,  2  Rawle  (Pa.) 
423. 

75.  Stotts  V.  Brookfleld,  66  Ark. 
307,  18  8W  179;  McKlnnls  v.  LItUe 
Rock,  etc.,  R.  Co.,  44  Ark.  210; 
Strubbee  v.  Cincinnati  R.  Co.,  78  Ky. 
481,  39  AmR  251. 

76.  Heard  v.  James,  49  Mias.  236. 
But  see  Iiouis  Werner  Stave  Co.  v. 
PlckeriUK  66  Tex.  Civ.  A.  C22,  118  SW 
383. 

77.  Rice  V.  Hollenbeck,  19  Barb. 
(N.  Y.)  664:  Chandler  v.  Edson,  9 
John&  (N.  Y.)  862;  Betts  v.  Lee.  S 
Johns.  (N.  T.)  348.  4  AmD^  868. 

78.  Curtis  V.  Groat,  6  Johns.  (N. 
Y.)  168.  5  AmD  204. 

79.  Eaton  v.  Munroe,  82  Me.  63. 

80.  Crosby  v.  Baker,  6  Allen 
(Mass.)  296. 

81.  Murphy  v.  Sioux  City,  etc.,  R. 
Co.,  66  Iowa  473,  8  NW  820,  39  AmR 
175 ;  Lindsay  v.  Winona,  eta,  R  Co., 
29  Minn.  411,  IS  NW191,  48  AmR 

ta.  Wetherbee  v.  Green.  22  Mich. 
811,  819,  7  AmR  662  (where  the-court 
said :  "But  this  is  obviously  a  very 
unsatisfactory  test,  and''ln  many  cases 
would  wholly  defeat  the  purpose  which 
the  law  has  in  view  bi  recognizing 
a  change  of  title  In  any  of  these 
cases.  That  purpose  ia  not  to  establish 
any  arbitrary  distinctions,  based  upon 
mere  physical  reasona  but  to  adjust 
the  redress  afforded  to  the  one  party 
and  the  penalty  Inflicted  upon  the 
other,  as  near  as  circumstances  will 

Srmlt,  to  the  rule  of  substantial 
lUcs"). 
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origmal  materials,''  or  where  they  have  been  annexed 
to  or  made  a  part  of  Bomething  which  is  obviouBly 
the  piineipal,  and  to  whieh  they  are  merely  acces- 
sory,** as  where  a  pieee  of  timber  is  incorporated 
into  a  house." 

[4  12]  3.  WiUfnl  TraBpaaaar.  It  is  a  principle 
recf^nized  by  bbth  the  eivil  and  the  common 
law,**  and  based  upon  the  ground  that  a  person 
shoold  not  derive  an  advantage  from  hia  own 


wrong,"  that  a  willful  trespasser  who  know- 
ingly takes  the  property  of  another  cannot  by 
changing  its  form  or  increasing  its  value  ac- 
quire title  thereto  by  accession."  This  rule 
applies  without  regard  ■  to  the  comparative 
value  of  the  labor  performed  or  materials  added,*' 
and  without  regard  to  a  change  of  species 
wronght,  provided  the  original  'materials  can  be 
traeed." 


IV.  BIGHTS  AKD  BEHEBIES 


13]  A.  In  Qeneral  It  is  a  general  rule  that 
&  person  cannot  be  deprived  of  his  property  without 
his  consent,  except  by  operation  of  law  and  where 
one  person  takes  the  property  of  another,  although 
he  may  alter  its  form  or  increase  its  value,  if  the 
circumstances  are  such  that  under  the  rules  above 
stat^  there  is  no  change  of  title,  the  owner  may 
either  retake  and  resume  possession  of  the  prop- 
erty if  it  is  possible  for  him  to  do  so,^  or  he  may, 


according  to  the  circumstances,  maintain  a  variety 
of  actions  to.  recover  the  possession  of  the  fwoperty 
or  damages  for  the  wrong  done."*  If  the  property 
is  still  capable  of  identification  the  own^  may  re- 
cover it  in  its  new  and  improved  condition,"*  or  at 
his  election,  or  in  case  a  recovery  in  specie  is  im- 
possible, he  may  maintain  an  appropriate  action  for 
the  recovery  of  damages."" 
If  there  has  beMi  a  change  of  titla  in  accordance 


83.  Wetherbee  v.  Oreen,  22  Hlch. 
311,  7  AmR  653.    See  also  supra  S  9. 

84.  Sect  Davis  V.  Easley,  18  111.  192. 
B5.    See  Davls-nr.  Kasley,  13  HI.  192; 

Wetherb«d  v.  Oreen,  22  Mich.  311, 
319,  7  AmR  668  (where  the  court 
said :  "It  may  often  happen  that  no 
difficulty  will  be  experienced  In  de- 
termining the  Identity  of  a  piece  of 
timber  which  has  been  taken  and 
built  Into  a  house ;  but  no  one  dis- 
putes that  the  right  of  the  original 
owner  Is  gone  In  such  a  case"). 

88.  Burris  v.  Johnson.  1  J.  J. 
Marsh.  (Ky.)  196;  Sllsbury  v.  McCoon, 
3  N.  T.  379,  63  AmD  807. 

[a]  "The  ackBowlsOMd  pxlnolple 
ot  the  elTlI  l*w  Is  that  a  wilful 
wronEdoer  acquires  no  property  In  the 
goods  of  another,  either  by  the  wrong- 
ful taking  or  by  any  change  wrought 
la  them  by  hta  labor  or  skill,  bow- 
ever  great  that  change  may  be.  The 
new  product.  In  ft>  Improved  state, 
belongs  to  the  owner  of  the  original 
materlBls,  provided  It  be  proved  to 
have  been  made  from  them ;  the  tres- 
passer loses  his  labor,  and  that  change 
vhlch  Is  regarded  as  a  destruction  of 
the  goods,  or  an  alteration  of  their 
Identity  In  favor  of  an  honest  pos- 
sessor. Is  not  so  regarded  as  between 
the  original  owner  and  a  wilful  viola- 
tor of  his  right  of  property."  Sllsbury 
T.  McCoon.  3  N.  Y.  379,  387,  58  AmD 
307  <per  Ruggles,  J.). 

87.  Strubbee  v.  Cincinnati  R.  Co.,  78 
Ey.  481,  39  AmR  251 :  Sllgo  Furnace 
Co.  V.  Hobart-Lee  Tie  Co.,  153  Mo.  A. 
412,  134  8W  685 ;  Hyde  v.  Cookson, 
21  Barb.  (N.  Y.)  92. 

88.  U,  a — R  EL  Bolles  Wooden- 
Ware  Co.     u.  a,  106  u.  a  432.  1 

set  S98,  27  Lu  ed.  280;  Naval  Stores 
T.  U.  a,  202  Fed.  491. 

Ark. — ^Brock  v.  Smith,  14  Ark.  481. 

lud. — ^Rlcketts  v.  Dorrel,  66  Ind.  470. 

Iowa. — llurphy  v.  Sioux  City,  etc., 
R.  Co..  6S  Iowa  473,  8  NW  sio,  39 
AmR  ITS ;  Clemwit  v.  Duffy,  64  Iowa 
est,  7  NW  S6. 

Kt. — Stmlibee  v.  dnolnnaU  R.  Co., 
73  Kt.  481.  SB  AmR  2BI :  Z<ampton  v. 
Preston.  1  J.  J.  mrsh.  4B4,  19  AmD 
104 ;  Burrta  V.  Jobnaon.  1  J.  J.  Marsh. 
lit. 

La. — Kastman  v.  Harris,  4  Za.  Ann. 
193. 

Ulcb. — Isle  Royale  Min.  Co.  v. 
Hmtn.  37  Mich.  832,  26  AmR  620 ; 
WeUiert>ee  v.  Oreen,  22  Mich.  811,  7 
AmR  663. 

Minn. — Lindsay  v.  Winona,  etc.,  R. 
Co..  29  Minn.  411.  IS  NW  181,  4S  AmR 
231;  N'esbltt  v.  Bt.  Paul  Lumbar  Co., 
31  Minn.  491. 

Ml^ — Heard  v.  James.  49  Mlsa  286. 

Mo. — Sllgo  Furnace  Co.  v.  Hobart- 
Lee  Tie  Co.,  168  Mo.  A.  448.  184  SW 
Hi. 

N'ebr.— Baker  v.  UelsCh,  2»  Nebr. 
a7,  4S  NW  886.  _ 

X.  T.—SUabury  v.  McCoon,  8  N.  T. 
l-if,  St  AmD  807  [rev  4  Den.  888,  8 


Hill  426,  41  AmD  768]  ;  Finnln  v. 
Flrmln,  9  Hun  671 ;  Hyde  v.  Cookson, 
21  Barb.  92 ;  Rockwell  v.  Saunders. 
19  Barb.  478 ;  Levy  v.  Bamett,  60  NYS 
991 ;  Baker  v.  Wheeler,  8  W«id.  606, 
24  AmD  66 ;  Brown  v.  Sax,  7  Cow.  96  ; 
Chandler  v.  Edson,  9  Johns.  862  ; 
Curtis  V.  Groat,  6  Johns.  168,  6  AmD 
204 ;  Betts  v.  Lee,  6  Johns.  848,  4  AmD 
368.  ' 

C— Worth  v.  Nortbam.  26  N.  C. 

102. 

Pa. — Snyder  v.  Vaux,  8  Rawle  428, 

21  AmD  466. 

Tex. — Missouri,  eta,  R  Co.  v.  Starr, 

22  Tex  Civ.  A.  868,  66  SW  898. 
Wis. — ^Weymouth  v.  Chicago,  etc.,  R. 

Ca.  17  Wis.  660,  84  AmD  7«S. 

88.  Iowa.— Murphy  v.  Sioux  City, 
etc..  R  Ca,  S6  Iowa  47S,  8  NW  820, 
89  AmR  176. 

Ky. — Strubbee  v.  Cincinnati  R.  Co., 
78  Ky.  481.  89  AmR  261:  Lampton 
v.  Preston,  1  J.  J,  Mw8n.  464,  19 
AmD  104. 

Miss. — Heard  v.  James,  49  Miss. 
286. 

N.  r. — Sllsbury  v.  McCoon,  8  N.  T. 
379,  63  AmD  807 ;  Hyde  v.  Cookson, 
21  Barb.  92 ;  Baker  v.  Wheeler,  8 
Wend.  606,  24  AmD  66 ;  Hart  v.  Ten 
Byck,  2  Johns.  Ch.  62  [rev  on  other 
grounds  1  Cow.  744  note]. 

Pa, — Snyder  v.  Vaux,  2  Bawle  428, 
21  AmD  466. 

Wis. — Single  V.  Schneider,  30  Wis. 
670;  Jenkins  v.  Steanka,  19  Wis.  126, 
88  AmD  875. 

90.  Ala.— -Riddle  v.  Driver.  IS  Ala. 
690. 

Ark.— Brock  v.  Smith,  14  Ark.  481. 

HI.— Davis  V.  Easley,  13  III.  192. 

Iowa. — Murphy  v.  filoux  City,  etc.. 
R.  Ca,  66  Zowa  478,  8  NW  820,  89 
AmR  176. 

Ky. — Burrla  v.  Johnson,  1  J.  J. 
Marsh.  196. 

Mich. — Isle  Royale  Mln.  Co.  v, 
Hertln,  37  Mich.  88S,  26  AmR  620; 
Wetherbee  v.  Qreoi.  88  Mich.  811,  7 
AmR  063. 

Minn. — Nesbltt  v.  St  Paul  Lumber 
Co..  21  Minn.  491. 

N.  Y.— Sllsbury  v.  McCoon,  3  N.  Y. 
879,  68  AmD  807  ;  prown  v.  Sax,  7 
Cow.  95 ;  Chandler  v.  E^son,  9  Johns. 
862 ;  Curtis  v.  Oroat,  6  Johns.  168,  6 
AmD  204  ;  Betts  v.  Lee,  6  Johns.  848, 
4  AmD  368. 

Ba. — Snyder  v,  Vaux,  2  Bawle  4S8. 
21  AmD  466.  « 

[a]  avsn  wlwre  oon  was  mad* 
Into  whisky  by  a  willful  trespasser, 
thus  creating  a  product  of  an  entirely 
different  character.  It  was  held  that 
as  It  could  be  proved  that  the  whisky 
was  made  from  the  com  It  belonged 
to  the  owner  of  the  com.  Sllsbury 
V.  McCoon.  8  N.  Y.  879,  68  AmD  307 
[rev  4  Den.  832]. 

»1.  Eaton  V.  Langley,  66  Ark.  448, 
47  SW  123,  48  LRA  474  :  Sllsburv  v. 
McCoon,  8  N.  T.  879.  B8  AmD  807; 


Lake  Shore,  etc,  R  Co.  v.  Huttiilns, 

87  Oh.  St.  282. 

[a]  Estoppels— In  the  case  of  a 
subsidence  or  landslip  through  natural 
causes  from  a  high  level  land  to  a 
contiguous  lower  one  the  proprietor 
of  the  part  carried  away,  who,  al- 
though notified  to  remove  It,  falls  to 
do  so,  and  wh«&  aware  of  Its  removal 
by  the  owner  of  the  land  on  which 
It  has  fallen,  stands  by  without  ob- 
jection or  protest.  Is  estopped,  after 
the  expiration  of  nearly  two  ye&vB, 
from  suing  to  recover  the  value  of  It 
Bells'  Asbestos  Mines  v.  Kings'  Asbes- 
tos Mines,  21  Que.  K.  B.  284. 

92.  Isle  Royale  Mln.  Co.  v.  Hertln, 
37  Mich.  832,  26  AmR  620  ;  Gasklns 
V,  Davis,  115  N.  C.  85,  20  SE  188, 
44  AmSR  439  and  note,  26  LRA  813. 
See  also  Dartmouth  College  v.  Inter- 
national Paper  Co.,  132  Fed.  92 ;  Slls- 
bury T.  McCoon,  3  N.  Y.  379,  63  AmD 
307. 

•8.  Dartmouth  College  v.  Intema- 
thmal  Paper  Co.,  182  Eed.  02  (where 
the  various  remedies  available  under 
different  circumstances  are  enumer- 
ated) ;  Anderson  v.  Besser,  181  Mich. 
481,  486,  91  NW  787  (where,  in  a 
case  where  defendant  had  cut  and 
removed  timber  from  plaintiffs  land, 
the  court  said :  "Four  actions  were 
open  to  plaintiff:  (1)  Trespass  quare 
clausum  fregit ;  { 2 )  replevin ;  ( 3 ) 
assumpsit  under  section  11,207,  3 
Comp.  lAws;  (4)  trover")  ;  Heard  v. 
James,  49  Miss.  236, .  245  (where.  In 
a  case  where  defendant  had  cut  tim- 
ber belonging  to  plaintiff  and  con- 
verted It  Into  staves,  the  court  said : 
"The  plaintiff  has  three  remedies  t 
first,  trespass ;  second,  trover ;  and 
third,  replevin"). 

Blflit  to  maintain  rMl«vte  see 
Replevin   [84  Cyc  1861]. 

Bight  to  maintain  trover  see 
Tro-/er  and  Conversion  [88  Cyc  2026]. 

M.  Ark. — Baton  v,  Langley,  6b 
Ark.  448,  47  SW,  123,  42  LRA  474. 

111.— Davis  v.  Basley,  18  Ul.  192. 

Me.— Wlngate  v.  Smith.  20  Me,  237. 

Mlas.— Heard  v,  James,  49  Miss.  236. 

Pa. — Snyder  v,  Vaux,  8  Rawle  423, 
21  AmD  466. 

See  also  Replevin   [84  Cyc  1361]. 

86.  Dartmouth  College  v.  Interna- 
tional Paper  Co.,  132  Fed.  92;  Eaton 
v.  Langley,  65  Ark.  448,  47  SW  128, 
42  LRA  474 ;  Mitchell  v.  Stetson.  7 
Custu'  (Mass.)  436;  Sllsbury  v.  Mc- 
Coon. 8  N.  Y.  279,  63  AmD  307.  See 
also  Trover  and  Conversion  [38  Cyo 
2026]. 

[a]  Aofeloa  of  treapan^The  owner 
of  the  property,  who  might  maintain 
an  action  of  replevin,  may  also  main- 
tain an  action  of  trespass,  and  may 
recover  in  such  action  the  full  value 
of  the  property  at  the  time  of  the 
trespass.  Mitchell  v.  Stetson,  7  Cush. 
(Masa)  4Sfi.  See-idso  Trespaw  [88 
Cyo  9SS]. 
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with  the  prineipkB  above  stated  the  OTiginal  ownor 
cannot  recover  the  property  itself,"*  nor  can  be  re- 
cover as  damages  the  increased  valae  dne  to  the 
labor  expended  or  materials  added  by  defendant,  but 
only  the  original  vahie  of  the  prop^y  or  materials 
taken,*'  lUthoagh  he  is  entitled  to  recover  the  latter 
amoupt.'" 

As  to  the  measnre  of  damages  against  a  trespasser 
where  there  is  no  change  of  title  the  authorities  are 
conflicting.^  The  question  frequently  depends  upon 
the  form  of  action  adopted,^  and  is  more  fully 
treated  under  other  titles  in  this  work.^  The  cases 
usually  make  a  distinction  in  regard  to  the  measure 
of  damages  according  to  whether  the  trespass  was 
willful  and  intentional  or  whether  defendant  acted 
in  good  faith  and  the  trespass  was  due  to  inadver- 
tence or  mistake,"  but  the  rule  is  one  which  must 
be  applied  with  caution.*  In  order  to  give  defend- 
ant the  benefit  of  this  rule  he  need  not  entirely  neg- 
ative the  element  of  negligence  as  well  as  that  of 
intention,"  but  there  must  be  some  showing  of  care 
and  good  faith  on  his  part,*  as  proceeding  recklessly 
or  without  any  degree  of  care  or  regard  for  the 
rights  of  others  is  equivalent  to  willfulness.^ 

Presnmptions  and  burden  of  proof.  In  the  appli- 


96.  Wetherbee  v.  Gnen,  22  Mich. 
811,  7  AmR  653  ;  Potter  v.  Mardre, 
74  N.  C  SC. 

ST.  Powers  v.  U.  a.  119  Fed.  662, 
S6  CCA  12S ;  Carpenter  t.  LlnKenfelter, 
42  Nebr.  728,  SO  NW  1022.  32  I^RA 
422  uid  note:  Baker  t.  Melsch,  29 
Nebr,  227,  46  NW  OSS;  Louis  Werner 
Stave  Co.  v.  Flckerlnx,  (6  Tex.  Civ. 
A.  033,  119  8W  388. 

98.  Carpenter  v.  Lingenfelter,  42 
Nebr.  728,  SO  NW  1022,  32  L.RA  422 
and  note ;  Potter  v.  Hardre,  74  N,  C. 
86. 

99.  Dartmouth  Colleee  v.  Interna- 
tional Paper  Co.,  182  Fed.  92;^E:aton 
V.  Lanffley,  66  Ark.  448.  47  SW  128, 
42  LRA  474  ;  Anderson  v.  Beaaer,  181 
Mich.  481.  91  NW  737. 

1.  U.  S. — Dartmouth  College  v.  In- 
ternational Paper  Co.,  132  Fed.  92. 

Colo. — Omaha,  etc.,  Smeltins,  etc., 
Co.  V.  Tabor.  13  Colo.  41,  21  P  926, 
IS  AmSR  186  and  note,  5  LRA  286. 

Mich. — Anderson  v.  Besser,  181  Mich. 
481,  91  NW  737. 

N.  H.— Foote  V.  MerHll,  64  N.  H. 
490,  SO  AmR  161. 

K.  a— Potter  v.  Mardre.  74  N.  C. 
SC. 

Out. — Union  Bank  v.  Rldeau  Lum- 
ber Co.,  4  Ont.  L.  721. 

[a]  •*SoitMtlmM  tlM  dMialon  a« 
to  tso  BLMnxo  of  dunac«a  is  made 
to  turn  on  the  Corm  of  the  action, 
aa  whether  in  trespass  for  entering 
on  plalntUTs  land  and  cutting  and 
carrying  away  timber,  which  defend- 
ant afterwards  manufactured ;  or  In 
trover  for  the  conversion  of  the  manu- 
factured article,  or  In  replevin  for  its 
poRseflflion  In  specie."  Potter  v. 
Slardre,  74  N.  C.  SS,  40. 

[b]  nalntUr  br  tamaUmM  to  bring 
a  particular  action,  where  different 
remedies  are  available,  thereby  waives 
his  other  rAnedles  and  must  be  con- 
tent with  the  rule  ot  damages  ap- 
plicable to  that  form  of  action. 
And  erson  v.  Besser,  181  Mich.  481, 
91  NW  787. 

a.  See  Replevin  (84  Cyc  1669]  ; 
Trespass  [38  Cyc  1141]:  Trover  and 
Conversion  [38  Cyo  2099]. 

3.  U.  S.— U.  S.  V.  Ute  Coal,  etc., 
Co.,  168  Fed.  20,  86  CCA  802  ;  Dart- 
mouth College  V.  International  Paper 
Co.,  182  Fed.  92 :  Powers  v.  U.  8,  119 
Fed.  662,  66  CCA  128. 

Mich. — Anderson  v,  Besser,  181 
Mich.  481.  91  NW  7S7;  Winchester 
V.  Craig,  38  Mich.  206. 

Minn. — HoxBle  v.  E^mplre  Lumber 
Co.,  41  Hlnn.  648,  48  NW  476  ;  Whit- 
ney V.  Huntington,  17  Minn.  197,  83 
NW  511. 


Miss.— Heard 
23S. 

Mo. — Sllgo  Furnace  Co.  v.  Hobart- 
Lee  Tie  Co.,  168  Ma  A.  44S,  184  8W 
686. 

Pa. — Herdlc  v.  Toung,  SB  Pa.  176, 
9S  AmD  789. 

Tex. — Pettlt  V.  Frothingham,  48  Tex. 
C!v.  A.  106,  lOS  SW  907 ;  Young  v. 
Pine  Ridge  Lumber  Co.,  (Civ.  A.)  100 
SW  784. 

Wash. — Chappell  v.  Puget  Sound  Re- 
duction Co..  27  Wash.  S3,  67  P  891, 
91  AmSR  820  and  note. 

See  also  Replevin  [34  Cyc  1669]; 
Trespass  [88  Cyc  1141];  Trover  and 
Conversion  [88  Cyc  3098]. 

But  see  Single  v.  Schneider,  30  Wis. 
570. 

[a]  Maasnr*  of  damafM*— If  de- 
fendant acted  in  good  faith  and  the 
trespass  was  due  to  InadveKence  or 
mistake  the  measure  of  damages  is 
the  value  of  the  property  when  taken. 
But  if  defendant  was  a  willful  tres- 
passer the  measure  of  damages  is  the 
value  of  the  property  In  Its  Improved 
condition,  without  any  deduction  for 
the  labor  bestowed  or  expenses  in- 
curred by  defendant  Sllgo  fSimace  Co. 
V.  Hobart-Lee  Tie  Co.,  158  Mo.  A.  442, 
134  SW  686.  See  also  cases  supra  this 
note. 

[b]  »easo»  for  dJatlBottoa.— In  an 

action  for  damages  for  cutting  timber 
and  converting  Qia  same  into  crosstlea 
the  court  said:  "To  fix  the  measure 
of  damages  at  the  value  of  the  prop- 
erty in  t\fi  Improved  condition  when 
the  party  had  taken  It  by  honest 
mistake  would  be  as  harsh  as  to  fix 
It  at  the  value  in  the  tree  when 
taken  by  a  willful  trespasser  would  be 
unjust.  In  the  former  case  the  owner 
Vvould  be  profiting  by  the  labor  of  an 
honest  man  mistakenly  bestowed  upon 
his  property  and  in  the  latter  case 
a  willful  trespasser  would  be  profiting 
by  his  own  wrong."  Sllgo  Furnace  Co. 
V.  Hobart-Lee  Tie  Co.,  168  Mo.  A.  422, 
44£,  134  SW  686. 

4,  Pettlt  V.  Frothingham.  48  Tex. 
Civ.  A.  106,  106.  106  SW  907  (where 
the  court  said  :  "Of  course,  oars  should 
be  taken  in  the  application  of  this 
rule.  A  premium  to  heedlessness  and 
blunders  and  the  temptation  by  false 
evidence  to  give  an  Intentional  tres- 
pass the  appearance  of  an  innocent 
mlntake,  should  not  he  afforded"). 

6.  Dartmouth  College  v.  Interna- 
tional Paper  Co.,  182  Fed.  82,  98 
(where  the  court  said:  "The  good 
faith  which  will  protect  the  defendant 
Is  not  Inooinpattble  with  some  .degree 


catifHL  of  the  rale  if  a  trespass  is  shown  the  TOesomp- 
tion  is  that  it  was  willf^  and  intentional^  and  in 
order  to  entitle  plaintiff  to  recover  upon  this  theory 
he  need  not  show  this  fact  aflBrmatively}"  but  the 
burden  is  upon  defendant  to  show  the  contrary,  if  he 
seeks  to  mitigate  the  damages  on  the  ground  that 
he  acted  in  good  .faith  and  that  the  trespass  was 
dne  to  inadvertence  or  mistake."* 

Pleading.  As  the  question  of  good  faith  or  will- 
fulness relates  merely  to  the  measure  of  damages,'^ 
it  is  not  necessary  for  plaintiff  to  allege  that  the 
trespass  was  willful,^'  or  for  defendant  to  plead  that 
it  was  not.*' 

Qnestiona  for  jury.  The  issne  as  to  good  faith 
or  willfulness  is  ordinarily  one  for  the  jury.^* 

[$  14]-  B.  Purchaser  from  Trespasser.  Since  a 
trespasser  without  title  "can  convey  none,"*  the  owner 
of  property  which  has  been  taken  by  a  trespasser 
and  sold  to  another  htCs  ordinarily  the  same  rights 
and  remedies  against  the  purchaser  as  against  the 
original  wrongdoer;**  and,  although  the  purchaser 
may  be  an  innocent  purchaser,  the  owner  may  main- 
tain an  action  against  him  to  recover  the  property 
or  damages.*'  If  the  property  can  be  identified  and 
has  not  been  converted  into  a  new  species  by  the 
James,   49  Miss. 


of  negligence.  Almost  any  trespass 
upon  the  rights  of  another  which  Is 
not  willful  arises.  In  whole,  or  in  part, 
from  the  defendant's  ignorance  of 
something  which  he  might  have  dls- 
cpvered  had  he  exercised  a  certain 
degree  of  care").  See  also  Young  v. 
Pine  Ridge  Lumber  Co.,  (T«c  Civ.  A) 
100  SW  784  (hoIdhiR  that  to  enUtle 
defendant  to  the  lesser  measure  of 
damages  it  Is  not  nocessaCT  tbiX  the 
mistake  should  have  bem  Maed  upon 
some  investigation  which  an  ordi- 
narily prudent  person  would  have 
made  and  which  would  not  have  dis- 
closed to  whom  the  property*  belonged). 

6.  Gmplre  Lumber  Co.  v.  League, 
(Tex.  CIV.  A,)  106  SW  1167 ;  Brown 
V.  Boaworth,  68  Wis.  879.  17  NW  241. 

7.  Emporia  Lumber  Co.  v.  League, 
(Tex.  Clv.  ,  A)  105  SW  1167,  1168 
(where  the  court  said:  "There  Is  no 
dlCFerence  in  legal  consequences  be- 
tween a  willful  disregard  of  the  rights 
of  another  and  a  reckless  disregard 
of  the  same"). 

8.  U.  S.  V.  Ute  Coal,  etc.,  Co.,  168 
Fed.  20,  86  CCA  302  ;  U.  S.  v.  Baxter. 
46  Fed.  350;  Mississippi  River  Logging 
Co.  V.  Page,  68  Minn.  269,  71  NW  4  : 
Hoxsie  v.  Empire  Lumber  Co.,  41 
Minn.  648,  43  NW  476. 

9.  Young  V.  Pine  Ridge  Lumber 
Co..  (Tex.  Civ.  A.)  100  SW  784^ 

10.  Dartmouth  College  v.  Interna- 
tional Paper  Co.,  182  Fed.  92;  U.  S. 
V.  Baxter,  46  Fed.  860 ;  Powers  v. 
Tilley,  87  Me.  84,  32. A  714,  47  AmSR 
804 ;  Mississippi  Rlver  Logging  Co.  v. 
Page,  68  Minn.  869,  71  NW  4:  Hoxale 
V.  Empire  Lumber  Co.,  41  Mum.  548, 
43  NW  476. 

11.  Hoxsie  V.  Empire  Lumber  Co.* 
41  Minn.  648,  43  NW  476. 

12.  U.  S.  V.  Baxter,  46  Fed.  350. 

13.  Hoxsie  v.  Empire  Lumber  Co.. 
41  Minn.  548,  43  NW  47S. 

14.  Pettlt  V.  Frothingham,  48  Tex. 
Civ.  A  106.  106  SW  907. 

IB.  McKinnis  v.  Little  Rock,  etc.. 
R.  Co.,  44.  Ark.  210;  Strubbee  v.  Cin- 
cinnati, eta,  R.  Co.,  78  Ky.  481,  39 
AmR  261 ;  Sllsbury  v.  McCoon,  S  N. 
Y.  379,  68  AmD  307. 

16.  E.  E.  Holies  Wooden-Ware  Co. 
V.  U.  S.,'  106  U.  a  432,  1  SCTt  S»S. 
27  L.  ed.  230. 

17.  U.  S. — B.  E.  Bolles  Wooden- 
Ware  Co.  V.  U.  a,  106  U.  S.  432,  1  set 
398.  27  L.  ed.  230 :  Naval  Stores  Co. 
V.  V.  S.,  202  Fed.  491. 

Ark. — McKinnis  v.  Little  Rock,  etc., 
R  Ca,  44  Ark.  210. 

Colo. — Omaha,  etc..  Smelting,  etc.. 
Co.  V.  Tabor.  13  Colo.  41.  21  P  926. 
tt  AmSR  lis  and  not«b  i  LRA  S38. 
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pnrefaaBer,  the  original  owner  may  recover  it,  al- 
though it  has  been  increased  in  value  by  the  tres- 
passer and  the  purchase  was  made  in  good  faith  ;^ 
b^t  if  the  innocent  purchaser  has  converted  the 
property  into  something  entirely  different  and  de- 
stroyed its  identity,  the  original  owner  cannot 
recover  the  property  itself.^'  As  to  the  measure  of 
damages  in  an  action  against  an  innocent  purchaser 
there  is  some  conflict  of  authority.^  It  is  ordinarily 
held  in  such  cases  that  if  the  purchase  is  from  an 
anintentional  trespasser  the  owner  can  recover  only 
the  value  of  the  property  at  the  time  of  the  original 
trespass  but  that  if  the  purchase  is  from  a  willful 
trespasser  the  owner  may  recover  the  value  of  the 
property  at  the  time  of  the  purchase,  without  any 
deduction  for  an  increase  of  value  due  to  labor  ex- 
pended or  materials  added  by  the  trespasser  prior  to 
the  purchase  by  defendant,'^  but  the  recovery  should 
not  include  the  value  of  improvements  made  in  good 
faith  by  the  purchaser  himself  after  the  purchase." 

15]  0.  Oompensatioii  for  Labor  or  Materials. 
A  willful  trespasser  is  not  entitled  to  any  compen- 
sation, allowanee,  or  mitigation  of  dam^^  on  ae- 


count  of  the  labor  expended  or  materials  added  by 
him  in  improving  or  increasing  the  value  of  the 
property;'*  and  even  en  linintentional  or  inadver- 
tent trespasser  cannot  compel  the  owner  of  property 
to  become  a  debtor  to  him  for  the  value  of  such 
labor  or  materials  voluntarily  expended  or  added 
by  him  without  the  owner's  consent."  So  if  the 
owner  has  regained  the  possession  of  his  property 
in  its  improved  condition  such  a  trespasser  cannot 
maintain  an  action  against  him  to  recover  for  such 
labor  or  materials,"  and  if  the  owner  brings  an  ac- 
tion to  recover  the  property  he  is,  if  entitled  to 
recover  at  all,  entitled  to  recover  it  in  the  condition 
in  which  he  finds  it,^  and  defendant  cannot  claim 
any  compensation  or  allowance  for  ^  his  labor  or 
materials.^  If,  however,  the  action  is  for  damages, 
and  defendant  was  an  inadvertent  or  unintentional 
trespasser,  this  fact  will  ordinarily  be  considered 
and  a  less  measure  of  damages  adopted  than  if  the 
trespass  had  been  willful."  T^e  authorities  are  not 
entirely  agreed  as  to  how  the  damt^s  should  on 
thia  account  be  limited  and  measured  j*"  but  the 
general  principle  ia  to  allow  plaintiff  to  recover 


Kt. — Btrabbee  v.  Clncliuiatl  R.  Co.. 
78  Kr.  481.  89  AmR  261. 
He. — Freemui  t  Underwood.  66  Me, 

229. 

X.  T. — Sllsbury  t.  BleCoon,  t  N.  Y. 
:T9.  63  AmD  307. 

Oh. — Lake  Shore,  etc,  R  Co.  v. 
Hutchlns,  37  Oh.  81.  293. 

Mght  to  nialataln  nplevis  see 
Replevin    134   Cyc  13S1]. 

Blffltt  to  maintain  trorer  see 
Tro%-er  and  Conversion  [88  Cyc  2023, 
2024,  2100]. 

18.  Strubt>ee  v.  Cincinnati  K.  Co., 
78  Ky.  481,  39  AmR  251.  See  also 
Replevin  [34  Cyc  13«1]. 

19.  Sllsbury  v,  McCoon,  3  N.  T. 
179.  S3  AmD  807  ;  Meyers  v,  Gerhart, 
S4  W&sh.  667.  108  P  1114.  See  also 
Replevin  [34  Cyc  1863]. 

30.  See  Missouri,  etc.,  R.  Co.  v. 
Starr,  22  Tex.  Civ.  A.  8B3,  66  8W 
393  :  and  cases  Infra  note  32. 

SI.  Hoxsle  V.  Bmplre  Lumber  Co., 
41  Minn.  648,  43  NW  476 ;  Lake  Shore, 
etc.,  R.  Co.  V.  Hutchlns,  37  Oh.  St. 
282.  See  also  Trover  and  Conversion 
[38  Cyc  2100}. 

29.  V.  S. — E.  E.  BoUes  Wooden- 
Ware  Co.  V.  U.  a.  106  U.  8.  4Si,  1 
set  398.  S7  U  ed.  ttO;  U.  &  V.  Ute 
Coal,  etc.,  Co.,  1S8  sid.  SO.  8fi  CCA 
302. 

Ga. — Parker  v.  Wayerous,  etc.,  R 
Co.,  81  QtL  387,  8  SB  871. 

Ind. — Peters  Box,  etc.,  Co.  v.  Lesh, 
119  Ind.  98,  29  NK  291,  12  AmSR. 
367. 

Kr. — Btrnbbee  t.  Cincinnati  R.  Co., 
78  Ky.  481,  89  AmR  8K1. 

La.— Onarantee  Tmst,  etc.,  Co.  v.' 
E.  C.  Drew  Inv.  Co.,  107  La.  SSI,  31 
B  788. 

Me.— Powers  v.  Tlllcw;  87  Me.  84. 
32  A  714.  47  AmSR  SM  and  note. 
Maae.  -GlwMiy  T.  Cabot.  186  BUml 

4  IS,   

Mich.— Tuttle  V.  White,  46  Mich.  486. 
i  NW  688,  41  AmR  176. 

Minn. — Hoxste  v.  Bmplre  Lumber 
Co.,  41  Ulnn.  648,  48  NW  476  :  Nenbttt 
V,  St.  Paul  Lumber  Co.,  21  Minn.  491. 

N.  T.— Sllabury  v.  McCoon,  8  N.  T. 
3T9,  S3  AmD  307. 

Tex. — Hiasourl.  etc.,  R  Co.  v.  Starr, 
23  Tex.  Ctv.  A.  368,  66  SW  398. 

See  also  Trover  and  Conversion  [38 
Cyc  2100]. 

Contra  Lake  Shore,  etc,  R.  Co.  v. 
Hotchina,  37  Oh.  St  282,  284;  Lake 
Shore,  etc.,  R.  Co.  v.  Hutchiiu,  88  Oh. 
Sl  571,  30  AmR  629. 

[a]  aaamm  fo*  xola^d)  "If  the 
wrookdoer  sell  the  chattel  to '  an 
honest  purchaser  having  no  notice  of 
the  fraud  by  which  it  was  acquired, 
the  purchaser  obtains  no  title  from 
ibe  trespasser,  because  the  trespasser 
had  none  to  dve.   The  owner  of  the 


original  material  may  still  retake  i$. 
in  Its  Improved  state,  or  he  may  re- 
cover Its  improved  indue.  The  rl^t 
to  the  Improved  value  in  damages  Is 
a  consequence  of  the  continued  owner- 
ship. It  would  be  absurd  to  say  that 
the  original  owner  may  retake  the 
thing  by  an  action  of  repleyln  in  its 
Improved  state,  and  yet  that  he  may 
not,  If  put  to  his  action  of  trespass 
or  trover,  recover  its  improved  value 
In  damages."  Sllsbury  v.  McCoon,  3 
N.  T.  379,  383,  63  AmD  307.  (2)  A 
purchaser  of  personal  property  runs 
the  risk  as  to  the  title  he  is  acquir- 
ing. If  he  Is  unfortunate  enough  to 
purchase  from  a  trespasser  without 
title,  the  most  that  he  can  claim  Is 
to  be  protected  to  the  extent  of  the 
Increased  value  he  may  have  In  good 
faith  added  to  the  property,  and  he 
cannot  claim  the  benefit  of  any  In- 
crease In  value  added  by  the  tres- 
passer prior  to  the  purchasa  Tuttle 
V.  White.  46  Mich.  486,  9  NW  628,  41 
AmR  178. 

83.  Fisher  v.  Brown,  70  Fed.  670, 
17  CCA  226  ;  Peters  Box,  etc.  Co.  v. 
Lesh,  119  Ind.  98,  20  NE  891,  12 
AmSR  367  and  note. 

[a]  If  the  parebaser  lias  advanced 
money  for  the  very  purpose  of  giving 
the  property  an  added  value  such  In- 
crease, although  actually  effected  by 
the  trespasser,  should  be  treated  as 
the  result  of  the  purchaser's  expendi- 
ture after  the  purchase,  and  not  In- 
cluded as  an  element  of  damages  In 
an  action  aminst  the  pundiaaer.  Ptoher 
T.  Brown,  70  Fed.  670,  17  CCA  886. 

84.  Ellis  v.  Wire,  88  Ind.  127,  5 
AmR  189 ;  Heard  v.  James,  49  Miss. 
886 ;  SllRO  Furnace  Co.  v.  Hobart-Lee 
Tie  Co.,  168  Ma  A.  443,  184  SW  686; 
Finnell  v.  MUllon,  99  Mo.  A.  S62,  74 
SW  419.  See  also  Trespass  [38  Cyc 
1141] ;  Trover  and  Conversion  [38. 
Cyc  2099,  2100].  - 

SO.  Saton  v.  Langley,  66  Ark.  448, 
47  SW  123,  42  LRA  474  :  NIcklase  v. 
Morrison,  66  Ark.  668,  20  SW  414: 
Isle  Royale  MIn.  Co.  v.  Hertln,  3? 
Mich.  832,  26  AmR  620. 

[a]  "ITotblng  oonld  more  enoonx- 
age  carelessness  than  the  acceptance 
of  the  principle  that  one  who  by  mis- 
take performs  labor  upon  the  property 
of  another  should  lose  nothing  by  his 
error,  but  should  have  a  claun  upon 
the  owner  for  remuneration,  why 
should  one  be  vigilant  and  careful  of 
the  rights  of  others  If  such  were  the 
law?  Whether  mistaken  or  not  is  all 
the  same  to  him,  for  In  either  case 
he  has  employment  and  receives  his 
remuneration ;  while  the  Inconven- 
ienced, If  any,  are  left  to  rest  with 
the  Innocent  owner.  Such  a  doctrine 
offers  a  premium  to  heedlessness  ud 


blunders,  and  a  temptation  by  false 
evidence  to  give  an  Intentional  tres- 
pass the  appearance  of  -  ai^  mnocent 
mistake."  isle  Royale  Mln.  Co.  v. 
Herttn.  87  Mich.  888,  887,  88  AmR 
620. 

3e.  OateB  V.  Rifle  Boom  Co.,  70 
Mich.  309,  88  NW  246 :  Isle  Royale 
Mln.  Co.  V.  Hertln,  37  Mich. .  332,  26 
AmR  620 ;  Oasklns  v.  Davis,  116  47. 
C.  85,  20  SE  188,  44  AmSR  489  and 
note,  26  I^RA  818. 

87.  Saton  v.  Langley,  6S  Ark.  448, 
47  SW  128,  42  LRA  474 ;  Single  v. 
Schneider,  24  Wis.  299 ;  Weymouth  v. 
Chicago,  etc.,  K,  Co.,  17  Wis.  560, 
84  AmD  763. 

88.  Baton  v.  Langley,  65  Ark.  '^46, 
47  SW  128,  42  LRA  474  ;  Busch  V. 
PiBher,  89  Mich.  192,  60  NW  788: 
Weymouth  v.  Chicago,  etc,  R.  Co.,  17 
Wis.  560,  84  AmD  763. 

89.  V.   a. — Abom  v.  Mason,  ■  1  F. 
Cas.  No.  19,  14  Blatchf.  406. 

Ark.— Eaton  v.  Langley,  66  Ark.  448, 
47  SW  123,  42  LRA  474. 

Iowa.— Clement  v.  Duffy,  64  Iowa 
632,  7  NW  85. 

Mich. — Anderson  v.  Besser,  131  Mich. 
481,  91  NW  737 ;  Winchester  v.  Craig. 
83  Mich.  205. 

N.  Y.— Hyde  v.  Cookson,  81  Barb.  92. 

Pa. — Herdlo  v.  Youuk  66  Pa.  176, 
93  AmD  789.  ' 

Wis. — Hungerford  v.  Bedford,  29 
Wis,  846 :  Single  t.  Schneider.  84  Wis. 
899 ;  Weymouth  v.  Chleacth  etc,  R. 
Co..  17  Wis.  660.  84  AmD  768. 

See,  also  Replevin  [84  Cyc  1669]: 
Trespass  [38  Cyc  1141);  Trover  and 
Conversion  [38  Cyc  2099,  2100]. 

[a]  There  Is  a  dlstUurtion  in  adjust- 
ing the  rights  of  the  parties,  between 
an  action  to  recover  the  property  Hself 
and  an  action  to  recover  damages.  In 
the  former  case  plaintiff  Is  entitled 
to  recover  the  property  as  he  finds 
It,  although  its  value  has  been  In- 
creased by  the  labor  of  defendant. 
The  question  being  whether  defendant 
shall  lose  his  labor  or  plaintiff  lose 
his  right  to  take  his  property,  the 
law  decides  in  favor  of  the  latter. 
But  In  determming  the  compensation 
which  plaintiff  shall  receive  as  the 
value  of  his  property  this  difficulty 
does  not  arise,  as  the  value  of  the 
property  to  the  owner  may  be  ascer- 
tained and  fixed  without  including 
therein  the  labor  expended  upm  it. 
Hence  the  law  protects  an  uninten- 
tional trespasser  in  Buch  cases  by 
limiting  the  owner's  recovery.  Eaton 
v.  Langley,  65  Ark.  448,  47  SW  183, 
42  ZJtX  474;  Weraiouth  V.  Cblcafi^ 
etc.,  R  Co.,  17  Wla  660,  84  AmD 
768.  See  also  BliiKte  v.  Schneider.  84 
Wis.  299.  ' 

90.  Eaton  V.  Lanetoy,  86  Ark.  448.  v 
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compensation  for  the  loss  of  his  property  without 
allowing  him  to  recover,  as  an  element  of  its  value, 


the  increase  represented  by  the  labor  expended,  ei- 
peases  incurred,  or  materials  added  by  defendant.'^ 


AOOESSORTOH  NON  BUOIT  SEB  SEQUITUB 
BXJXm  FBINCIFALE/ 

AOOESSOBniH  NON  TBAHIT  PBINCIFALE.=' 
AOOESSORIUM  SEQUITtTB  NATUBAH  BEI 

GUI  AOOEDIT." 
ACCESSOBIUM  SEQITITTTB  NATUBAH  BUI 

IBINCIPALIS.* 

ACCESSOBIOM  SEQUITUB  FBINOIFALE." 

ACCESSOBIUS  SEQUITUB  NATUBAH  SUI 
PBINOIPALIS' 

ACCESSOBIUS  SEQUITUB  FBINCIPALEM.' 

ACOESSOBT.  As  an  adjective,  appurtenant,  be- 
longing to,  incident.®  As  a  noun,  the  incident  or 
thing  appurtenant.*    (Cross  references."*) 

ACOn)ENT.'>   [M]   A.  Heaning  Not  Clearly 


47  SW  123.  42  LRA  474  ;  Winchester 
V.  Craig,  S3  Mtch.  205. 

[a]  Tbs  prop*r  rnl*  has  been 
stated  to  be  that  plaintiff  "Ib  entitled 
to  recover  the  value  of  the  property 
In  Its  new  form,  less  the  labor  and 
material  expended  In  transforming  It, 
provided  the  expenditures  do  not  er- 
ceed  the  Increase  In  value  which  was 
added  to  the  transformation.  In  which 
event  he  should  recover  the  value  o{ 
the  property  in  Its  new  form,  lees  the 
lncrea8&"  Baton  r.  Langley,  66  Ark. 
44S,  460,  47  SW  123,  42  LRA  474. 

31.  Ark. — Eaton  v.  Langley,  66  Ark. 
448.  47  SW  123,  42  LaA  474. 

'Mich. — ^Winchester  v.  Craig,  83  Mich. 
306. 

K.  y. — HyAt  V.  Cooksen.  81  Barb. 
98. 

Pa^ — ^Herdlc  v.  Young;  E6  Fa.  178, 
98  AmJ>  789. 

Wis.— Weymouth  v.  Chican>,  eta.  K. 
Co.,  17  Wis.  GEO,  84  AmD  788. 

1.  A  raazlm  meaning:  "The  Incl- 
dent  does  not  draw,  but  follows  Its 
principal."    Burrlll  L.  D. 

[a]  Applied  lai  The  Oeneva,  16 
Fed.  874.  877;  McCormlck  v.  Buehler, 
67  111.  A,  73,  76;  Moore  v.  Ware,  38 
Me.  496,  407;  Smith  v.  People's  Bank, 
24  Me.  ISS,  101;  Van  Wlcklen  v.  Paul- 
son, 14  Barb.  (N.  T.)  654,  666;  Peck 
V.  Granite  State  Provident  Assoc.,  21 
Mlsa  84,  85,  46  NTS  1042;  Cooper  v. 
Newlan4_  11  AbbPr  (N.  T.)  342.  844; 
Hill  V.  West,  4  Teates  (Pa.)  142,  147; 
Doe  V.  White,  9  N.  B.  814,  320;  Cor- 
tlcello  Silk  Co.  V.  Balfour,  6  Terr.  L. 
38S,  386. 

s,  A  maxim  meaninfr  "The  acces- 
sory does  not  draw  the  principal." 
Adams  Gloss. 

[a]  Applied  lai  Battle  v.  Colt,  36 
N.  T.  404;  406. 

9.  A  maxim  meaning  "The  acces- 
sory follows  the  nature  of  that  to 
which  It  relates.*'    Stlmson  I*.  Oloss. 

4.  A  maxim  meaning  "An  acces- 
sory follows  the  nature  of  Its  prin- 
cipal." Marshall  ▼.  Mosdey.  81  N.  T. 
280,  282. 

B.  A  maxim  meaning  "An  acces- 
sory thlTM  follows  tne  principal 
thing."  Adams  Oloss. 

[a]  Applied  Ini  Tumbull  v.  Cowan, 
<  Bell  App.  Cas.  222,  228;  Harding  v. 
Pollock,  «  Bing.  2E,  63.  19  BCL  21, 
180  Reprint  1189. 

6*  A  maxim  meaning  "An  acces- 
sory follows  the  nature  of  his  prln- 
c^l."  BurriU  li.  D.  [dt  8  Coke  Inst. 

[a]  Applied  Ini  TT.  B.  v.  Burr,  25 
F.  Cas.  No.  14,698;  Marshall  v.  Mose- 
ley,  21  N.  Y.  280,  282;  Ouenther  v. 
Jacobs,  44  Wis.  8B4,  8S7;  Bass  v. 
Chicago,  etc.,  R.  Co.,  48  Wis.  6S4,  S78, 
24  AmR  487. 

7.  A  maxim  meaning  "An  acces- 
sory follows  or  depends  upon  the 
principal."  Adams  Gloss,  {clt  Blbl- 
the's  Case,  4  Coke  44,  76  Reprint 
991]. 

Ca]    Vo  pxlactoal,  ae  accsasoTr. 
The  maxim  freely  translated  means 


that  where  there  la  no  principal, 
there  can  be  no  accessory.  Burrlll 
L.  D. 

a    BurriU  L.  D. 

[a]  An  aooessocy  oostntot  Is  made 
for  assuring  the  performance  of  a 
prior  contract,  either  by  the  same 
parties  or  by  others,  such  as  surety- 
ship, mortgage,  and  pledge.  La.  Rev. 
Civ.  Code  (1875)  art  1771. 

[b]  AocesBOry  ohllyatlon  Is  one  In- 
ddent  to  another  or  principal  obliga- 
tion, as  the  obligation  of  a  surety. 
BurriU  L.  T>.  [Clt  Pothler  Obllg.  pt 
2  o  1  t  6:  Bell  D.]. 

9.  Burrill  L.  D. 

10.  Aocessozyi 
Criminal  responsibility  of  see  Crimi- 
nal Law  [12  Cyc  100.  192]. 

Indictment  or  information  against 
see  Indictments  and  Information 
[28  Cyo  360,  863,  376,  454], 

In  specmo  crimes  see  Burglary  [6 
Cyc  243] :  Homicide  [21  Cyo  679]: 
Incest  [22  Cyc  E9]:  Larceny  [26 
Cyc  E8.  E9];  Rape  [88  Cyc  1420, 
I486];  Treason  [38  Cyo  9lf3]. 
XI.   Cross  references  see  infoa  p 

395  note  60. 
12.    Kopper  V.  Dyer.  69  Vt.  477, 

482.  9  A  r  69  AmR  742. 

[a]  "The  poverty  of  language 
compels  the  use  of  words  In  different 
meanings,  and  this  Is  notably  true  of 
the  word  'accident.'  "  Nave  v.  Flack, 
00  Ind.  20S,  210,  46  AmR  206  [quot 
Ullman  v.  Chicago,  etc.,  R.  Co.,  112 
Wis.  150,  166,  88  trw  41,  88  AmSR  040]. 

[b]  Cognisable  la  aotlons  at  law, 
and  distinguished  from  ttose  pecn- 
Uaiily  regarded  In  eanltahle  proceed- 
ings, accidents  resulting  from  law- 
ful acts  differ  In  character,  and  th» 
distinctions  and  the  right  use  of 
terms  to  characterize  them  have  not 
always  been  sufllclently  appreciated 
or  regarded.  Morris  v.  Piatt,  88  Conn. 
76,  86.  Accident  In  equity  see  Equity 
[16  Cyc  66]. 

U.  Fenton  v.  Thorley,  (1903)  A.  C. 
448,  458. 

14.  Felver  v.  Central  Electric  R. 
Co..  216  Mo.  IftE.  209,  116  SW  980. 

IB.  Cames  v.  Iowa  State  Traveling 
Men's  Assoc.,  106  Iowa  281,  285,  76 
NW  688,  68  AmSR  306. 

16.  'Travelers'  Ins.  Co.  V.  Selden, 
78  Fed.  285,  288,  24  CCA  92. 

17.  Chicago,  etc.,  R.  Co.  V.  Pull- 
man Southern  Car  Co.,  139  IT.  S.  IS, 
86,  11  set  490,  35  L.  ed.  97:  Vlterbo 
T.  Frledlander,  120  V.  S.  707,  733,  7 
set  962,  30  L.  ed.  776:  ..Etna  L.  Ins. 
Co.  V.  Tandecar,  86  Fed.  282,  285, 
80  CCA  48:  Ripley  v.  Railway  Pas- 
sengers* Assur.  Co^  20  F,  Cas.  No. 
11,864;  U.  8.  V.  Bitfity-five  Hogs- 
heads of  Sugar,  26  F.  Cas.  Na  1E,037, 
Z'l^lne  64,  66;  Grant  v.  Hoseley.  29 
Ala.  302,  306;  Richards  v.  Travelers' 
Ins,  Co..  89  Cal.  170,  175,  26  P  762, 
23  AmSR  465;  Southern  R.  Co.  v. 
Hill,  126  Oa.  354,  361.  64  SE  113  [ctt 
Cyc];  Atlanta  Acc.  Assoc.  v.  Alexan- 
der, 104  Ga.  709,  711,  30  SB  939,  42 
IjRA  188;  Travelers'  Ina.  Co.  v.  Ayers, 


Defined.  "Accident,"  in  its  legal  signification,  is 
difficult  to  define;"  it  is  not  a  technical  legal  term 
with  a  clearly  defined  meaning,^  and  is  used  in  more 
senses  than  one.^*  Although  the  courts  have  fre- 
quently used  the  term,  it  is  said  that  an  examination 
of  the  anthoritiea  indicates  ^at  little  difEerenee  of 
opinion.'" 

2]   B.  In  an  etymological  sense  anytMng  that 

happens  may  be  said  to  be  an  accident.^ 

3]    0.  In  its  most  commonly  accepted  meaning 

the  word  denotes  an  event  that  takes  place  without 
one 's  foresight  or  expectation ;  an  event  which  pro- 
ceeds from  an  unknown  cause,  or  is  an  unusual  effect 
of  a  known  cause,  and  therefore  not  expected; 
chance,  casualty,  contingency,*'  an  event  happening 

217  III.  390,  392,  76  NB  506,  2  LRANS 
168;  Kellar  v.  Shippel  45  IlL  A.  377, 
381-;  Conner  v.  Citizens'  St.  R.  Co., 
146  Ind.  430,  437,  45  NE  662;  Supreme 
Council  O.  C.  P.  V.  Oarrigus,  104  Ind. 
133,  140,  3  NB  818,  64  AmR  298; 
Phcenix  Acc,  etc.,  Assoc.  v.  Stiver, 
42  Ind.  A.  686,  84  NB  772.  773;  Schmid 
v.  Indiana  Travelers'  Acc,  Assoc.,  42 
Ind.  A.  483.  86  NB  1032,  1037;  New- 
man v.  Railway  Offlclals,  etc.,  Acc 
Assoc,  15  Ind.  A.  29,  42  NE  6M,  661; 
Payne  v.  Fraternal  Acc.  Assoc,  119 
Iowa  342,  344,  93  NW  361;  Osborne  v. 
Van  Dyke,  113  Iowa  557.  560,  85  NW 
784,  64  LRA  367;  Feder  v.  Iowa  State 
Traveling  Men's  Assoc.,  107  Iowa  638, 
640,  78  NW  252,  70  AmSR  212,  43 
LRA  693;  Cames  v.  Iowa  State  Trav- 
eling Men's  Assoc,  106  Iowa  281,  884, 
76  NW  688,  68  AmSR  809;  State  V. 
Hansford,  76  Kan.  678,  686,  92  P  B61; 
Home  Ins.'  Co.  v.  Atchison,  etc,  R. 
Co.,  4  Kan.  A-  46  P  179;  Konrad  v. 
Union  Casualty,  etc,  Co..  49  La.  Ann. 
636,  640,  21   S  721;  Baltimore  City 


Pass.  R.  Co.  V.  Nugent,  86  Hd.  849, 
358,  38  A  779,  89  liRA  161;  Provi- 
dence L.  Ins.,  etc,  Co.  v.  Martin.  82 
Md.  810;  Ludwig  v.  Preferred  Acc.  Ins. 
Co.,  113  Minn.  610,  513,  130  NW  5; 
Fidelity,  etc.,  Co.  v.  Johnson.  72  Miss. 
333,  336,  17  S  2,  30  LRA  206;  Love- 
lace V.  Travelers'  Protective  Assoc., 
126  Mo.  104,  108,  28  SW  877.  47 
AmSR  688,  i(^  LRA  209;  Henry  V. 
Grand  Ave.  R.  Co.,  118  Mo.  525,  ES7. 
21  SW  214;  Troll  v.  St.  Louis  Port- 
land Cement  Co..  160  Mo.  A.  601,  609, 
140  SW  963;  Hunt  v.  Metropolitan 
St.  R.  Co.,  126  Mo.  A.  79,  82,  103  SW 
1088 ;  Harrod  v.  Hammond  Packing 
Co.,  125  Mo.  A.  367,  861,  102  SW  637: 
Rogers  v.  Meyerson  Printing  Co.,  103 
Mo.  A.  683,  691,  78  SW  79;  Western 
Travelers'  Acc  Assoc  v.  Holbrook, 
65  Nebr.  469,  479,  91  NW  276,  94  NW 
816;  Railway  Officials,  etc,  Acc 
Assoc  v.  Drummond,  56  Nebr.  235, 
241,  76  NW  562;  Paul  v.  Travelers' 
Ins.  Co.,  112  N.  T.  472,  478,  20  NE 
347,  8  AmSR  758,  3  LRA  443;  Bacon 
v.  U.  8.  Mutual  Acc  Assoc,  44  Hun 
(N.  TO  699,  606:  Williams  v.  U.  S. 
Mutual  Acc  Assoc,  14  NTS  728,  730; 
Simpson  V.  Southern  R  Co.,  154  N.  C. 
51,  62,  69  SB  683;  Keck  v.  American 
TeL,  etc,  Co.,  131  N.  C.  277,  278,  42 
SB  610;  Ralford  v.  Wilmington,  etc. 
R.  CO.,  ISO  N.  C.  597,  598,  41  SB  806; 
State  V.  Lewis,  107  N.  C.  967,  978,  12 
SB  457,  13  SB  247,  11  LRA  lOB: 
Crutchfleld  V.  Richmond,  etc,  R  C€»., 
76  N.  C.  320,  322;  Hey  v.  Guarantors* 
Liability  Indemn.  Co.,  181  Pa.  220. 
224,  37  A  408,  69  AmSR  644;  Pennsyl- 
vania R  Co.  V.  Ralordon,  119  Pa.  577. 
688.  18  A  824.  4  AmSR  <?0;  Burkhard 
V.  Travelers'  Ina  Ca,  102  Pa.  262, 
268,  48  AmR  205;  North  American  L., 
etc.,  Ins.  Co.  v.  Burroughs,  69  Pa. 
43,  51,  8  AmR  212;  Massuoco  v.  Tom- 
assl,  78  Vt  188,  197,  62  A  67;  Schnei- 
der V.  Provident 'L.  Ins.  Co..  24  Wis. 
28,  SO,  1  AmR  167;  Fenton  v.  Thorley, 
C1908]  A.  C.  448.  448  (rupture  In  mor- 
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withoat  any  faaman  agent^,  or,  if  happening  through 
human  agency,  an  event  which  under  the  circum- 
stances is  ohttsual  and  unexpected  by  the  person 
to  whom  it  happens;"  an  event  which,  under  the 
cireamstancea,  is  unusual  and  unexpected  by  the 

ing  l«rer);  Fenwick  V.  Schmali,  lu  K. 
I  C.  P.  813,  316;  Leame  v.  Bray,  3 
East  593,  102  Reprint  724;  Ocean 
Acc.,  etc»  Corp.  v.  Powll*,  33  Can. 
S.  C.  263.  254;  Gvana  v.  Skelton, 
16  Can.  S.  C.  637,  648:  Fowlle  v.  Ocean 
Acc,  etc,  Corp..  4  Ont.  L.  146,  166, 
1  OntWR  262.  See  Smouae  v.  Iowa 
State  TraTellnK  Men's  Assoc.,  118 
Iowa  436.  43S,  92  NW  63. 

[a]  "In  %h»  moT*  poptilar  and 
oonunoa  sooq^tlon  of  the  word,  (1) 
"accident,'  If  not  In  Ita  precise  mean- 
ing, includes  any  event  which  takes 
place  without  the  foreslsht  or  expec- 
tation of  the  person  acted  upon  or 
affected  by  the  event."  Wlthey,  J., 
In  Blpley  v.  Railway  Passengrers' 
Assur.  Co.,  20  F.  Cas.  No.  11,864.  (2) 
It  is  an  event  which  proceeds  from 
an  unknown  cause,  or  is  an  unusual 
effect  of  «  known  cause,  and,  there- 
fore, not  expected.  Chica^,  eta,  R. 
Co.  V.  Pullman  Southern  Car  Co.,  189 
U.  S.  79,  86.  11  set  490,  35  L.  ed. 
100;  Ripley  V.  Railway  Passengers' 
Asaur.  Co.,  20  F.  Cas.  No.  11,864; 
Phcenbc  Acc,  etc.  Assoc.  v.  Stiver, 
42  Ind.  A.  6««.  84  N£  772.  773;  Bailey 
T.  Interstate  Casualty  Co^  8  App. 
DlT.  127.  1<Il»  40  NTS  613;  Raiford  v. 
vrunilnrton,  etc..  R.  Co.,  130  N.  C. 
5»7,  598,  41  as  80$;  Crutchfleld  v. 
Richmond,  etc,  R.  Co.,  76  N.  C.  S20. 


person  to  vihxm  it  happens;"  something  unexpect- 
edly takii^  plaee,  not  acoOTding  to  the  usual  course 
of  things;^  an  unusual  or  unexpected  result  attend- - 
ing  the  operation  or  performance  of  a  usual  or 


necessary  act  or  event  J*^  something  happening  by 


322  iQuot  Simpaon  v.  Southern  R.  Co., 
154  K.  C.  Bl.  es.  ee  SE  SSSl;  Schnei- 
der v.  Provident  lu  Ine.  Co-  24  Wis. 
2S,  30,  1  AmR  167  [quot  T*Am  v. 
Iowa  State  Traveling  Men's  Assoc., 
107  Iowa  638.  540,  78  NW  252.  70 
AmSR  212,  43  LRA  693] ;  Anderson  L. 
D.  [quot  Hey  v.  Guarantors'  Liability 
Indemn.  Co.,  181.  Pa.  220,  224,  37  A 
402,  59  AmSR  644].  (3)  "Either  may 
be  properly  said  to  occur  by  chance 
and  unexpectedly."  Harlan,  in  Chi- 
cago, etc,  R.  Co.  v.  Pullman  Southern 
Car  Co..  189  U.  S.  79,  86,  11  SCt  490, 
35  L..  ed.  97. 

[b)  Otli*rd«fliiltlo&M.—(l)  "A  casu- 
alty; an  act  of  Providence;  ai^  event 
that  takes  place  without  one's  fore- 
sight or  expectation."  Burrill  L.  D. 
iQuot  Lovelace  v.  Travelers'  Protec- 
tive Assoc,  126  Mo.  104,  112,  28  SW 
S77,  47  AmSR  638,  30  LRA  2091;  Web- 
ster D.  [quot  Troll  v.  St.  Louis  Port- 
land Cement  Co.,  160  Mo.  A.  601,  607, 
HO  SW  963].  (2)  "Anything  occur- 
ring unexi>ect«diy,  or  without  known 
or  assignable  cause."  .^tna  L.  Ins. 
Co.  V.  Vandecar,  86  Fed.  282,  285,  30 
CCA  48 :  Indiana  Union  Tract.  Co.  v. 
Long,  (Ind.)  96  NB  604,  60S.  See  also 
Felver  v.  Central  Electric  R.  Co.. 
216  Mo.  195.  209,  116  SW  980.  (3) 
"Literally,  a  befalling;  an  event  that 
takes  place  without  one's  foresight 
or  expectation;  an  undesigned,  sud- 
den and  unexpected  event."  Webster 
Int.  Z>-  [quot  Phoenix  Acc,  etc,  Assoc 
V.  stiver,  42  Ind.  A.  636.  84  NE  772, 
773;  L.ovelace  v.  Travelers'  Protec- 
tive Assoc.  126  Mo.  104,  112,  28  SW 
877,  47  AmSR  638,  30  LRA  209;  Erlck- 
son  V.  Xiadies  of  MaccabeeB  of  World, 
25  S.  D.  183.  196.  12«  NW  259].  Simi- 
lar deAnltlon  see  Richards  v.  Trav- 
elers' Ins.  Co..  89  Cal.  170,  176,  26  P 
7«2.  23  AmSR  466.  (4)  "Speeiflcally, 
an  undesirable  or  unfortunate  hap- 
pening; an  undesigned  harm  or  In- 
Jury;  a  casualty  or  mishap."  Cen- 
tury D.  [quot  Lovelace  v.  Travelers' 
Protective  Assoc,  126  Mo.  104,  112,  28 
877.  47  AmSR  638,  30  LRA  209; 
Hey  V.  Ouarantors*  Liability  Indemn. 
Co.,  181  Pa.  220,  224,  3?  A  402,  69 
AmSR  fi44}.  (B)  "The  effect  of  an 
snknown  cause."  Black  L.  D.  [quot 
F«)ver  V.  Central  Slectrio  R.  Co..  216 
Uo.  195,  209.  116  SW  980  <foll  Zeis  t. 
St  Lewis  Brewing  Assoc.  206  Mo. 
104  SW  99)]. 
fc]  zilw*HltlMU^(l)  Where  plaitt- 
iiS   was    Injured    while  unloading 


a  carload  of  telephone  poles,  and 
there  was  evidence  that  the  method 
of  unloading  was  tbe  usual  one,  and 
it  did  not  appear  that  there  was  any 
lack  of  the  necessary  hands,  or  that 
the  standards  on  the  cars  which 
broke  were  inferior,  and  everything 
was  in  proper  condition,  and  no  mis- 
hap or  danger  anticipated,  it  was  an 
"accident."  Keck  v.  American  Tel. 
etc,  Co.,  131  N.  C.  277,  278,  42  SE 
610.  (2)  Where  a  piece  of  Iron  was 
fastened  by  a  bolt  and  a  nut,  and 
another  workman  had  removed  the 
nut,  but  had  not  taken  off  the  piece 
ot  Iron,  which  fell  while  plaintiff 
was  working,  and  inlured  him,  such 
injury  was  accidental,  for  while  the 
cause  of  the  Injury  was  known,  th« 
event  was  most  unusual  and  unex- 
pected and  was  an  accident.  Raiford 
V.  Wilmington  etc.,  R.  Co..  130  N.  C. 
597,  41  SET  806. 

[d]  AcoKtsnt  In  tha  saBsa  of  for- 
tuitous eveBt  or  Imalstlbls  f  oroe  see 
Vlterbo  V.  Friedlander,  120  U.  8.  707, 
7  SCt  96?,  30  L.  ed.  776;  Lehman  v. 
Morgan's  Louisiana,  etc,  R.,  etc,  Co., 
116  La.  1.  38  S  873,  112  AmSR  259, 
79  LRA  662,  6  AnnCas  318. 

[e}  imflflanmess  l]iworted^"An  ac- 
cident Is  ail  event  that  takes  place 
without  ona's  foreslgAit  or  expecta- 
tion; an  undesigned,  sudden  and  un- 
expected event;  'often  an  undesigned 
and  unforeseen  occurrence.' "  West- 
em  Travellers*  Acc  Assoc  v.  Hol- 
brook,  66  Nebr.  469,  479,  91  NW  276, 
94  NW  816. 

[f]  The  tsrm  "aoeUsiiV  IsOlades 
not  only  the  injury  resulting  there- 
from, but  the  attendant  circum- 
stances. Grlffen  v.  Manlce,  166  N.  T. 
188,  187,  59  NE  925,  82  AmSR  630, 
52  LRA  922. 

[g]  In  the  Workman's  Oompeasa- 
tloB  Act  of  1897,  the  term  "accident" 
is  used  In  the  popular  and  ordinary 
sense  of  the  word,  as  denoting  an 
unlooked-for  mishap  or  an  untoward 
event  which  is  not  expected  or  de- 
signed. Fenton  .v.  Thorley,  [1903] 
A.  C.  443  fappr  Stewart  v.  Wilsons, 
etc..  Coal  Co.,  6  F.  (Ct.  Seas.)  120. 
and  dlsappr  Hensey  v.  White,  [1900] 
1  Q.  R  481;  Roper  v.  Greenwood,  88 
L.  T.  Rep.  N.  S.  471];  Neville  v. 
Kelly,  13  B.  C.  126. 

[h]  "Oasnalty"  wynonjmonm  see 
Webb  V.  Baldwin,  165  Mo.  A.  240,  251, 
147  SW  849;  McCarty  v.  New  York, 
etc.,  R.  Co.,  30  Pa.  247.  251. 

1&  McQlinchey  v.  Fidelity,  etc, 
Co.,  80  Me.  261,  263,  14  A  13,  6  AmSR 
190  [quot  Carnes  v.  Iowa  State  Trav- 
eling Men's  Assoc..  106  Iowa  281, 
286,  76  NW  683,  68  AmSR  806]. 

19.  ,  Richards  v.  Travelers'  Ins,  Co., 
89  Cal.  170,  175,  26  P  762,  23  AmSR 
466;  Bouvler  L.  D.  [quot  Lovelace  v. 
Travelers'  Protective  Assoc,  126  Mo. 
104,  108.  28  SW  877,  47  AmSR  638, 
30  LRA  209;  Hocker  v.  Carroll,  36 
Okl.  290.  293,  129  P  56;  Hey  v.  Guar- 
antor's Liability  Indemn.  Co.,  181  Pa. 
220.  224.  87  A  402,  69  AmSR  644].. 

[a]  MBllav  dsflnltloiu  see  Chicago 
Sugar-Rellnlng  Co.  v.  American 
Steam-BoUer  Co.,  48  Fed.  19^  200; 
Crandal  v.  Accident  Ina.  Co.,  27  Fed. 
40.  42;  Ripley  Railway  Paaaengers' 
Assur.  Co.,  20  7,  Cas.  No.  11,894; 
American  Aco.  Co.  t.  Carson,  99  Ky. 
441,  446,  26  SW  169.  18  KvL  808,  69 
AmSR  473,  34  LRA  SOI;  Providence 
L.  Ins.  etc.,  Co.  v.  Martin,  32  Md.  810, 
315;  Troll  v.  St.  Louis  Portland 
Cement  Co.,  160  Mo.  A  501,  602,  140 
SW  968;  U.  8.  Mutual  Acc  Assoc  v. 
Hubbell,  56  Oh.  St.  616,  62S,  41  NE 
544,  40  LRA  453. 

ao.  Webster  D.  [quot  Phoenix 
Acc.  etc..  Assoc.  t.  Stiver,  42  Ind.  A. 
636,  84  NE  X72.  773].  See  also  Schmld 
V.  Indiana  Travelers'  Ace.  Asaoo.,  42 
Ind.  A.  463,  86  NB  1032,  10S4. 


[a]  SbnUaz  dsflaitfons^d)  "An 

extraordinary  Incident;  something 
not  expected."  Wharton  L.  I^ex.  [quot 
Lovelace  v.  Travelers'  Protective  As- 
soc, 126  Mo.  104,  112.  28  SW  877,  47 
AmSR  688.  30  LRA  209].  (2)  "An 
unforeseen,  unexpected,  and  un- 
thought  of  occurrence."  Breed  v. 
Glasgow  Inv.  Co..  92  Fed.  760,  764. 
See  also  Chicago  Bugar-Refinlng  Co. 
v.  American  Steem-Boller  Co..  48  Fed. 
r98,  200;  West  Portland  Homestead 
Assoc.  V.  Lownsdale,  17  Fed.  614,  616, 
9  Sawy.  112;  Atlanta  Acc  Assoc.  v. 
Alexander,  104  Ga.  709,  711,  30  SB 
939,  42  LRA  188;  Supreme  Council  O. 
C.  F.  V.  OarriguB,  104  Ind.  133,  140, 
3  NE  818,  54  AmR  298;  Phoenix  Acc, 
etc.,  Assoc  V.  Stiver,  42  Ind.  A.  686, 
84  NE  772t  773;  Hunt  v.  Metropolitan  ' 
St.  R.  Co.,  126  Mo.  A  79,  83,  103  SW 
1088.  '<3>  "An  unusual  or  unexpected 
event."  Fidelity,  etc.,  Co.  v.  Johnson, 
72  Miss.  333,  SS6,  17  S  2,  SO  LRA 
206;  Abbott  L.  D.  [quot  Lovelace 
v.  Travelers'  Protective  Assoc,  126 
Mo.  104,  111,  28  SW  877,  47  AmSR 
638,  SO  LRA  209].  See  also  /Etna  L. 
Ins.  Co.  V.  Vandecar,  86  Fed.  282,  286, 
30  CCA  48;  Chicago  Sugar-Refining 
Co.  V.  American  Steam-Boller  Co.,  48 
Fed.  198,  200:  Richards  v.  Travelers' 
Ins.  Co.,  89  Cal.  170,  17S.  26  P  762, 
23  AmSR  455;  Conner  v.  Citlxens'  R. 
Co.,  146  Ind.  430,  437,  46  NE  662; 
Phcmlx  Acc,  etc,  Assoc  v.  Stiver, 
42  Ind.  A.  636,  84  NE  772,  77S ; 
Chicago  Veneer  Co.  v.  Jones,  148  Ky, 
21,  267  136  SW  430;  Konrad  v.  Union 
Casualty,  etc,  Co^  49  La.  Ann.  6S6, 
640,  21  S  721;  Hwr  v.  Guarantors* 
Liability  Indemn.  Co.,  181  Pa.  220. 
224,  37  A  402.  69  AmSR  644;  Webster 
T>.  [quot  Troll  v.  St.  Louie  Portland 
Cement  Co.,  160  Mo,  A.  601.  602.  140 
SW  9631. 

[b]  *'lBold«nt»  aisangnlshefl^In 
Fenwick  v.  Schmals,  L.  R.  3  C.  P. 
31S,  816  [quot  Lovelace  v.  Travelers' 
Protective  Assoc,  126  Mo.  104,  113,  28 
SW  877,  47  AmSR  638,  30  LRA  209], 
Willes,  J.,  held  that  a  snowstorm  was 
not  an  accldent^because  It  was  one  of 
the  ordinary  operations  of  nature.  He 
said  It  "Is  an  incident,  rather  than 
an  accident." 

[c]  "Ooonmnos"  dlsttngviaiMd. — 
"An  accident  Is  not  the  same  as  an 
occurrence,  but  is  something  that 
happens  .out  of  the  ordinary  course 
of  things."  Fenwick  v.  Schmals,  L. 
R.  3  P.  C.  318.  316  [quot  Lovelace  v. 
Travelers'  Protective  Assoc,  126  Mo. 
104,  111,  28  SW  877,  47  AmSR  638, 
80  LRA  2091. 

SI.  Ludwlg  V.  Preferred  Ace.  Ins. 
Co.,  113  Minn.  510,  516,  180  NW  6; 
Williams  v.  U.  8-  Mutual  Acc  Assoc, 
14  NTS  728,  730;  North  American 
L.,  etc,  Ins.  Co.  v.  Burroughs,  69  Pa. 
43.  51,  8  AmR  212  [quot  Hey  v.  Guar- 
antors' Liability  Indemn.  Co.,  181  Pa. 
220,  224,  87  A  402,  69  AmSR  644]. 

[a]  Thus  (1)  when  something  un- 
usual occurs  which  injures  an  em- 

Rloyee,'  but  such  unusual  occurrence 
I  not  even  Inferentlally  the  result  of 
an  unusual  act,  and  the  employer  has, 
so  far  as  he  Is  concerned,  been  pur- 
suing his  usual  eourse,  which  had 
theretofore  been  done  in  safety,  then 
the  unusual  ocourrence  Is  what  Is 
called  an  "accident."  Wendall  v.  Chi- 
cago, etc,  R.  Co.,  100  Mo.  A.  666,  660, 
76  SW  688.  (2)  But  necessity  for 
additional  light  caused  by  the  sub- 
sequent construction  of  elevated  rail- 
roads, and  the  additional  expense  of 
gas  and  electric  lights  caused  by  a 
combination  of  the  gas  and  electric 
light  companies,  do  not  constitute 
"accidents,"  or  casualties,  so  as  to 
autborisa  a  further  appropriation  by 
the.munlc^Mllty.  Chicago  v.  Nichols. 
177  m.  97,  102,  62  NK  368. 
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ehanee;**  a  "mishap."*' 

[$  4]  D.  Volition.  Intent,  or  Design.  It  has  been 
said  that  the  opposite  of  "accident"  is' "design," 
"volition,"  "intent,"  and  that  in  many  of  the  defi- 
nitions the  idea  of  design  is  excluded,  making  the 
event  wholly  involuntary.^  Thus  an  accident  is 
sometimes  defined  as  sometning  which  takes  place 
without  any  intelligent  or  apparent  cause,  without 
design,  and  of  course;"  something  out  of  the  nsnal 
course  of  events,  and  which  happens  suddenly  and 
unexpectedly,  without  any  design  on  the  part  of 
the  person  injured      the  happening  of  an  event 

S3.  Dozler  v.  Fidelity,  etc.,  Co.,  46 
Fed.  446,  449,  13  LRA  114;  Atlanta 
Acc.  AsBOC  V.  Alexander,  104  Ga.  709, 
30  BE  939.  42  LRA  188;  Phoenix  Acc, 
etc..  Assoc.  V.  Stiver,  42  Ind.  A.  636, 
84  NE  772,  773;  Schmld  V.  Indiana 
Travelers'  Acc.  Assoc.,  42  Ind.  A., 
483,   85  1032,   1034(      See  also 

Crutchfleld  v.  Richmond,  eta,  R.  Co., 
76  N.  C.  320.  322. 

[a]  '^nuuia*"  dlstlnfnUllca. — There 
Is  a  wide  dllTerenc«  between 
chance  and  accident;  the  one  Is  the 
Intervention  of  some  unlooked-for 
circumstance  which  prevents  an  ex- 
pected result,  and  the  other  Is  the 
uncalculated  effect  of  mere  luck.  In 
fact,  pure  chance  consists  In  the  en- 
tire absence  of  all  the  means  of  cat- 
culatini:  results,  and  an  accident  Is 
the  unusual  prevention  of  an  effect 
naturally  resulting  from  the  means 
employed.  That  the  fleetest  horse 
■ometlmes  stumbles  in  the  race 
oourae  and  leaves  the  victory  to  its 
more  fortunate  antaKonist  is  the' re- 
sult of  accident,  but  the  gamblei 
whose  success  depends  on  the  play- 
ing of  the  cards  or  the  throwing  of 
dice  trusts  tile  fortune  to  chance. 
Harless  v.  U.  S.,  Morr.  (Iowa)  169,  173. 

S3.  Webster  Int.  D.  [quot  L.ovelace 
T.  Travelers'  Protective  Assoc.,  126 
Ho.  104.  28  SW  S77;  47  AmSR  638.  SO 
E*  R.  20S;  Brlckson  v.  Ladles  of  Mac- 
cabees of  World.  25  S.  D.  183,  184.  126 
8W  2S»1. 

[a]  •Wlafortime"  anumynuns  see 
HoCarthy  v.  New  YorK,  etc..  R.  Co.. 
30  Pa.  247,  2&1.  But  see  lADgdon  v. 
Bowen.  46  Vt.  512,  518  (when  It  was 
said  that  "accident"  did  not  Include 
usual  misfortunes  In  justness). 

04.  .^tna  Li.  Ins.  Co.  v.  Vandecar, 
86  Fed.  282,  285,  30  CCA  48;  Wil- 
liams V.  U.  S.  Mutual  Acc.  Assoc.,  14 
NTS  728,  720;  McCarthy  v.  New  York, 
etc.,  R.  Co.,  30  Pa.  247.  261. 

86.  Crandal  v.  Accident  Ins.  Co., 
27  Fed.  40,  42:  Mallory  v.  Travelers' 
Ins.  Co.,  47  N.  T.  52,  56,  7  AmR  410. 

{al  WniUr  deflnltloni^d)  "An 
event  procebdlng  from  an  unknown 
cause  or  happening  without  the  design 
of  the  agent.  Worcester  D.  [quot 
Lovelace  v.  Travelers'  Protective  As- 
soc., 126  Mo.  104,  112,  28  SW  877,  47 
AmSR  6S8.  30  LRA  209;  Burkhard  v. 
Travelers:  Ins.  Co..  102  J>a.  262,  268,  48 
AmR  2051.  <2)  "An  event  happening 
without  the  concurrence  of  the  will  of 
the  person  by  whose  agency  It  was 
caused."  .^na  L.  Ins.  Co.  v.  Vande- 
car, 86  Fed.  2SS.  285,  30  CCA  48;  Bou- 
vier  L.  I>.  [quot  Hooker  v.  Carroll,  35 
Okl.  290,  293,  129  P  56;  Hey  v.  Guar- 
antors' Liability  Indemn.  Co.,  181  Pa. 
220,  224,  37  A  402,  59,  AmSR  644].  (3) 
"An  undesigned  and  unforeseen  occur- 
rence of  an  afflictive  or  unfortunate 
character."  Webster  Int.  D.  [quot 
Lovelace  v.  Travelers*  Protective  As- 
soc., 126  Mo.  104,  112,  28  SW  877,  47 
AmSR  638,  30  LRA  209;  Brickson  t. 
Ladles  of  Maccabees  of  World,  26  8. 
T>.  183,  184,  128  NW  2691.  (4)  "Any- 
thing that  happens  or  begins  to  be 
without  design,  or  as  an  unforeseen 
effect."  Century  D.  [quot  Lovelace  v. 
Travelers'  Protective  Assoc.,  126  Mo. 
104,  112.  28  BW  877,  47  AmSR  638, 
SO  LRA  202;  Hey  v.  Guarantors' 
Liability  Indemn.  Co.,  181  Pa.  220, 


without  the  design  and  aid  of  a  person  and  wbirhi 
is  unforeseen;"  that  which  happens  without  onc'Sj 
direct  intention  a  thin^  done  or  disaster  causcrd 
or  produced  without  design  or  intention.^  How- 
ever, it  has  been  held  that  the  term  does  not  abso-! 
lutely  exclude  the  idea  of  design  on  the  part  of  aoyj 
person." 

5]  E.  NsgUgenoe  or  OareleuDeBS.  Strictly 
speaking,  an  accident  is  an  occurrence  to  which 
human  fault  does  not  contribute,'^  and  the  term  liaa 
accordingly  been  variously  defined  as  an  nnasnal  and ' 

unexpected  event  happening  without  negligence;*^  a 


224,  S7  A  402.  _fi»  AmSR  6441.  8«* 
V.  Co., 


«lso  Breed  ▼.  Glasgow  Inv. 
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Fed.  760,  764;  ^tna  L.  Ins.  Co.  v. 
Vandecar,  8«  Fed.  282,  285,  30  CCA 
48 ;  Chicago  Sugar-Reflnlng  Co.  v. 
American  Steam-Boller  Co.,  48  Fed. 
198,  200;  Crandal  v:  Accident  Ins.  Co., 
27  Fed.  40,  42;  E^iuitable  Acc.  Ins.  Co. 
v.  Osbom,  90  Ala.  201,  206,  9  S  869, 
13  LBA  267;  Richards  v.  Travelers' 
Ins.  Co.,  89  Cal.  170,  175,  26  P  762,  23 
AmSR  455;  American  Acc.  Co.  v.  Car- 
son, 99  Ky.  441,  445,  36  SW  169,  18 
KyL  308,  59  AmSR  473,  34  LBA  301; 
Fidelity,  etc.,  Co.  v.  Johnson,  72  Miss. 
333,  337,  17  S  2,  SO  LRA  206;  Lovelace 
V,  Travelers'  Protective  Assoc.,  126 
Mo.  104,  108,  28  SW  877,  47  AmSR  638, 
30  LRA  209;  Troll  v.  St.  Louis  Port- 
land Cement  Co..  160  Mo.  A  501,  509, 
140  SW  963;  Paul  v.  Travelers'  Ins. 
Co.,  112  N.  T.  472,  476,  20  NE  347,  8 
AmSR  758.  3  LRA  443;  Mennelte:^  v. 
Bmployers*  Liability  Assur.  Corp.,  72 
Hun  477,  478,  26  NTS  220;  Williams 
v.  U.  S.  Mutual  Acc.  Assoc,  14  NYS 
728,  730;  Guldenklrch  v.  U.  S.  Mutual 
Acc.  Assoc.,  6  NTS  428,  430. 

36.  Richards  v.  Travelers'  Ins. 
Co„  89  Cal.  170.  17B.  26  P  762.  28  AmSR 
465. 

[a]  Similar  deflalttons  see  Dozler 
V.  Fidelity,  etc.,  Co..  46  Fed.  446,  449, 

13  LRA  114;  Atlanta  Acc.  Assoa  v. 
Alexander,  104  Ga  709,  711,  SO  SB 
939,  42  LRA  188;  Konrad  t.  ITnlon 
Casualty,  etc.  Co..  42  La.  838.  840.  21 
8  721. 

[b1  If  IsTtflnBtaxr  aad  naintu- 
tlimsl  tbe  result'  cannot  be  charac- 
terised otherwise  than  as  an  "acci- 
dent." Payne  v.  Fraternal  Acc.  As- 
soc, 119  lomi  842,  844.  28  NW  361. 

37.  ^tna  L.  Ins.  Co.  v.  Vandecar, 
86  Fed.  282,  285,  SO  CCA  48;  Paul  v. 
Travelers'  Ins.  Co.,  112  N.  T.  472,  478, 
20  NE  347,  8  AmSR  758,  3  LRA  443; 
Williams  v.  U.  S.  Mutual  Acc.  Assoc, 

14  NTS  728,  730;  Guldenklrch  v.  U. 
S.  Mutual  Acc  Assoc.,  5  NTS  428,  430. 

[a]  Wmllsr  definitions  see  Cran- 
dal V.  Accident  Ins.  Co.,  27  Fed.  40. 
42;  Equitable  Acc  Ins.  Co.  v.  Osborn, 
90  Ala.  201,  203,  9  S  869,  18  LRA  267; 
Richards  v.  Travelers'  Ins.  Co..  89  CaL 
170,  176,  26  P  762,  23  AmSR  455; 
American  Acc.  Co.  v.  Caraon,  99  Ky. 
441,  446,  36  SW  169,  18  KvL  308,  69 
AmSR  473,  84  LRA  801;  Erickson  v. 
Ladles  of  Maccabees  of  World,  25  S. 
D.  183,  197,  126  NW  259. 

[b]  "Wlian  used  to  express  a  lesidt 

{prodnoed  by  human  action,  [the  term] 
8  generally,  If  not  universally,  un- 
derstood to  mean  a  thing  done,  or  a 
disaster  caused  or  produced  without 
design  or  unintentionally."  The  Blue 
Wing  V.  Buckner,  12  B.  Mon.  (Ky.) 
246,  260. 

[c]  Customs  dntlss^Under  a  Unit- 
ed States  statute  providing  that  for- 
feiture shall  not  be  Incurred  In  the 
entry  of  goods  In  the  custom-house 
if  the  false  denomination  happen  by 
mistake  or  accident  It  was  held  that 
the  term  "accident"  in  this  connection 
meant  casualty  or  any  unforeseen  or 
unexpected  occurrence  and  did  not  in- 
clude a  ea)se  where  the  folse  denomi- 
nation was  made  deliberately.  U.  8.  V. 
Mghty-flve  Hogsheads  SOgar,  SE  Fed. 
Cas.  No.  15,03'r  2  Paine  S4. 

[d]  A  csBOit  ordSassUr  and  aaAn- 
raUy  flowlsff  fMB  ths  oaBftaat  of  the 
party  injured  cannot  be  said  to  be  ac- 
cidental, even  where  he  may  not  have 
foreseen  the  coasenuenees.  Dosler  T. 


Fidelity,  etc,  Co.,  46  Fed.  446,  449,  13 
LRA  114. 

fe]    Means   volttntatlly  emplorsA. 

— ^'Thua  in  the  following  eases  the  in- 
Jury  sustained,  although  unfores<-«n, 
was  held  not  to  have  been  accidental, 
but  to  have  been  the  result  of  means 
.voluntarily  employed.    In  Schmid  v. 
Indiana    'Travelers'  Acc    Assoc.  43 
Ind.  A.  483,  86  N£  1032,  the  assurt^'d 
did  not  expect  that  the  exertion  in- 
cident to  carrying  his  luggage  from 
the  railway  station  to  -the  hotel,  in 
a  rarlfled  atmosphere,  would  result  in 
paralysis  of  the  heart.    In  Fidelity, 
etc,  Co.  V.  Stacey,  143  Fed.   271,  71 
CCA  409,  5  LRANS  657,  6  AnnCas 
955,  the  assured  did  not  expect  or 
foresee  that  striking  a  man  in  tht- 
face  would  produce  an  injury  to  his 
hand,  developing  Into  blood  poison- 
ing; or  that  in  reaching  over  a  chair 
and  attempting  to  close  the  shutters 
(there  being  no  slip  of  the  foot)  he 
would  rupture  an  artery   (Feder  v. 
Iowa  State  Traveling  Men's  Assoc. 
107  Iowa  538,  78  NW  262,  70  AmSR 
212,  48  LRA  693);  or  that  in  Jump- 
ing from  the  cars,  or  in  running  to 
see  if  they  were  coming,  he  would 
rupture  his  groin  (Southard  v.  Rail- 
way Passengers  Assur.  Co.,  22  F.  Cas. 
No.  13.182,  84  Conn.  674):    or  that 
In  attempting  to  remove  his  night- 
shirt   over    his    head    he  would 
burst    a    blood    vessel    (Smouse  v. 
Iowa  State  Traveling  Hen's  Assoc. 
118  Iowa  426,  92  NW63}:  or  that  in 
putting  a  drunken  man  on  the  prem- 
ises he  would  Injure  his  heart  (In  re 
Scarr,  [1906]  1  K.  B.  887,  1  AnnCas 
787):  or  that,  owing  to  the  exertion 
incident  to  assisting  In  carrying  a 
heavy  door,  he  would  drop  dead  from 
heart  rupture  (Sbanberg  v.  Casualty 
etc.  Co.,  143  Fed.  661)."     Per  Jag- 

f ard,  J.,  in  Lndwlg  v.  Preferred  Acc. 
ns.  Co.,  113  Minn.  510.  514,  130  XW 
6. 

S8  .^tna  L.  Ins.  Co.  v.  Vandecar, 
86  Fed.  282,  286.  30  CCA  48. 

[a]  Wmilat  dsflnlttoaa  see  Duncan 
V.  Preferred  Hut.  Assoc,  IS  NTS  820, 

621. 

[bl  A  thing  which  Is  dona  Inten- 
tionslly  is  not  done  accidentally 
and  is  not  an  accident  Phelan  v. 
Travelers'  Ins.  Co..  38  Mo.  A.  840,  645. 

as.  Stokes  V.  Territory,  (Arlx.)  117 
P.  742,  745;  The  Blue  Wing  v.  Buck- 
ner, 12  B.  Mon.  (Ky.)  246,  250. 

30.  Richards  v.  Travelers'  Ina  Co., 
89  Cal.  170,  176,  26  P  762,  23  AmSR 
466. 

[a]  Tor  Instaaoe,  Injuries  received 
by  the  victim  of  a  highway  robbery, 
although  designed  by  the  robber,  are 
unexpected  and  without  design  on 
the  part  of  the  person  Injured,  and 
are  as  to  him  an  "accident."  Rldi- 
ards  v.  Travelers*  Ins.  Co.  82  Cal.  171. 
175.  23  AmSR  455,  26  P  762. 

81.  See  Nave  v.  Flack,  90  Ind.  S05, 
210,  46  AmR  206  [quot  Ullman  v.  Chi- 
cago, etc,  R.  Co.,  112  Wis.  160,  155,  88 
NW  41,  88  AmSR  949] ;  Li^wig  v.  Pre- 
ferred Acc  Ins.  Co.,  lis  Minn.  510, 
616,  180  NW  5;  Alexander  v.  Bailer, 
2  Lea  (Tenn.)  836,  639. 

38.  Chicago  Veneer  Co.  v.  Jonw, 
148  Ky.  217Z6.  125  SW  480.  See  aluo 
Osborne  v. 'Van  Dyke,  118  Iowa  55T, 
669,  26  NW  784,  64  LRA  887  (quot  In- 
diana tlnion  Tract.  Co.  r.  Long;  liC 
Ind.  63S»  629,  •«  NBI  604]. 
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vhieh  could  not  be  prevented  by  ordinary 
rk.  <3  diligence an  event  happenii^  uuex- 
<^   and  without  fault."*   But  tbia  is  a  restricted 

■  xnore  general  sense  the  term  does  not  exclude 


*  As  mcddrat  la  tit*  law  (1)  Is 

r>       that  occurs  after  the  exer- 

-  k  I  e  care  that  the  law  regulref) 
^  xerclsed   to  prevent   Its  oc- 

U.  a  V.  Boyd,  46  Fed. 
<2)  Where  there  Is  culpa- 

I  i  sence  the  result  cannot  be 
Cvrmed  an  accident.  Fisher 

—  ar  Co.  V.  Seymour.  9  Qa.  A. 
SE  764.     (3)    "Accident,"  In 

i^.lence,  means  not  merely  In- 
casualty,  or  act  of  God,  but 
>?:uch  unforeseen  events,  mls- 
>5^ses.  or  omissions,  as  are  not 
ult  of  any  neglect  of  his  or 
1 1.1  ct  In  tfie  party  who  seeks  re- 
1  exander   v.    Bailey,    2  Lea 
636,  639. 
.An  iMstmotlon  that  an  accl- 
such  an  unavoidable  casualty 
a.  K-8  without  anybody  being  to 
for  It,  that  is,  without  anybody 
(guilty  of  negligence  In  doing 
ii-iittl^g  It  to  be  done,  or  In 
■•t^  to  do  the  particular  things 
;».used   the   casualty,   was  ap- 
in  Briscoe  v.  Metropolitan  St. 
•2,22  Mo.  104,  113,  120  SW  1162 
cia  V.  St.  Louis  Brewing  Assoc, 
::>.    638,  104  SW  99.1 

**Aoeui«Bt  npeia  om  impitte- 
r  faults  coaumttcd,  but  not  of 

omitted."   Grant  v.  Moseley, 
302,  305.    (1)  Thus  an  acci* 
luiTlclent  to  excuse  a  collision 
liighwar  exists  only  where  the 

II  was  unavoidable  and  entirely 
I X.  the  fault  of  defendant  Thus, 

defendant  rode  a  young  and 
'<!  horse  wlthoat  a  curb  chain, 
ulled  the  wrong  rein.  It  was 
I  accident.  Center  v.  Finney,  17 
.  N.  T.)  »4.  98.  <2)  -af  a  railroad 
f>  in  good  order  and  the  engine 
;irs  be  In  good  order,  and  the 
'  er  and  other  attendants  be 
_il  and  careful;  and  yet  a  rail 
the  train  Is  crushed  and  the 
>-eea  and  passengers  are  killed: 
ia  an  unusual  and  unexpected 

from  a  known  cause,  an  ac- 
t.    But  If  the  track  be  out  of 

and  the  engine  worn  and  un- 
enable  and  on  account  thereof 

be  the  like  result  as  above 
I  on  the  good  road,  that  is  not 
I  usual  and  unexpected  event,  but 
al  and  expected  event  from  such 
ise.  It  la  not  accident  but  It  Is 
5ence."  Crutchfleld  v.  Richmond, 
R.  Co.,  7^  N.  C.  820.  S22. 

Wliere  botb  partlM  umA  ot- 
7  car*,  then  a  misfortune  to  one 
nn  accident  without  the  fault 
.her,  and  the  law  must  rest  where 
misfortune  placed  It.  Aurora 
ch  R.  Co.  V.  Grimes,  13  111.  585, 

U.  S.  T.  Boyd,  45  Fed.  851.  855; 
ijo  V.  Abeytla,  5  N.  M.  533,  646, 

777.  In  Pace  v.  Louisville,  etc., 
o.,  166  Ala.  519,  533.  52  S  52,  the 
t  said:  "Charge  'C,'  given  at  the 
eat  of  the  defendant,  asserted 

plalntlft  was  not  entitled  to  re- 
r  If  the  loss  of  his  eye  was  the 
It  of  an  accident.  Abstractly  the 
ge  was  correct,  for  *accldent*  as 
e  used  meant  inevitable  accident, 
.  inevitable  in  the  sense  that  It 
d  not  have  been  prevented  by  the 
else  of  that  degree  of  care  which 

employer  Is  reoulred  to  exercise 

the  safety  of  his  employes;  In 
ir  words,  accident  without  the 
curring  negligence  at  the  defend- 

\1  fff"""  dsflnltioil. — An  occur- 
ce  "Svhlch  human  prescience  and 
(lence  can  neither  foresee  or  fore- 
11."  St  L0UI&  etc.,  R  Co.  v.  Bar- 
t.  $E  Ark.  256,  268,  46  SW  650. 
b]  iB  frelclit  Ji^nioBta. — "Acd- 
it,"  as  used  In  reference  to  an  In- 
y  to  a  shipment  of  freight,  where 


the  bill  of  lading  relieves  the  carrier 
from  liability  for  loss  excwt  for  Us 
own  negligence.  Is  to  be  construed  to 
mean  such  happenings  as  the  ex- 
ercise of  proper  care  oy  the  carrier 
could  have  prevented."  Fennsylvanla 
R.  Co.  V.  Raiordon,  119  Pa.  677,  683, 
13  A  324,  4  AmSR  670. 

34.  Kellar  v.  Shlppee,  46  HI.  A. 
377,  881;  Indiana  Union  Tract.  Co. 
v.  Long,  176  Ind.  532,  539,  9S  604; 
Osborne  v.  Van  Dyke,  113  Iowa  557, 
659,  85  NW  784,  64  LRA  867.  See  also 
Leame  v.  Bray,  3  Bast  593,  599,  102 
Reprint  724. 

[a]  Umllar  deflnltlone  see  Zeis  t. 
St.  Louis  Brewing  Assoc.,  205  Mo. 
638,  651,  104  SW  99  [foil  Briscoe  v. 
Metropolitan  St.  R.  Co.,  222  Mo.  104, 
115,  120  SW  1162]:  Alexander  v.  Bai- 
ley, 2  Lea  (Tenn.)  636,  659.  "Some- 
thing unexpected  and  unavoidable," 
Hunt  V.  Metropolltaa  St.  R.  Co.,  126 
Mo.  A.  79.  83,  103  SW  1088. 

[b]  ninstrattona, — (1)    One  may 

be  injured  in  a  common-law  affray 
and  ytt  be  entitled  to  recover  as  for 
an  Injury  by  accident;  providing  It 
does  not  appear  that  he  Is  in  fault. 
Supreme  Council  O.  C.  F.  v.  Garri- 
gus.  104  Ind.  133,  140.  3  NE  818,  64 
AmR  298.  *  <2)  Where  the  insured 
came  to  his  death  In  an  altercation 
vhlch  be  brought  on  himself,  but 
there  was  nothing  to  indicate  that  at 
such  time  the  Insured  had  any  cause 
to  think  death  would  result,  such 
death  Is  within  the  provisions  of  a 
policy  insuring  against  death  by  ac- 
cident. Lovelace  v.  Travelers'  Pro- 
tective Assoc.,  126  Mo.  104.  X08,  28 
SW  877,  47  AmSK  638.  80  LRA  809, 
(3)  But  a  benefit  certificate  Insuring 
against  "death  by  accident"  does  not 
cover  a  case  where  the  assured  was 
shot  In  a  quarrel  In  which  he  was  the 
aggressor  and  violently  attacked  his 
adversary  with  a  pistoL  accompany- 
ing the  act  with  the  exclamation  that 
he  must  have  revenge,  and  wamlqg 
his  adversary  to  "put  himself  in 
shape."  Taliaferro  v.  Travelers'  Pro- 
tective Assoc.  80  Fed.  388,  870,  2B  CCA 
494. 

35,  Nave  v.  Flack,  90  Ind.  205,  210, 
46  AmR  205  [quot  Ullman  v.  Chicago, 
etc..  R.   Co.,  112. Wis.   160,  155,  88 


Is 


NW  41,  88  jGnSR  940]. 

[a]    The  opposite  of  aooldeut 

safd  not  to  be  negligence,  but  desl^. 
McCarty  v.  New  York,  etc.,  R.  Co.,  80 
Pa.  247,  251. 

30.  Nelson  v.  Richardson.  108  HI. 
A.  121,  126;  Nave  v.  Flack,  90  Ind. 
206,  208,  46  AmR  206;  Hankins  v. 
Relmers,  86  Nebr.  307,  308,  125  NW 
516;  Schneider  v.  Provident  L.  Ins. 
Co.,  24  Wis.  28,  30,  1  AmR  157;  Fenton 
V.  Tborley,  [l503]  A.  C.  443,  446.  In 
Browne  Jud.  Interp.  4.  6,  It  Is  said 
that  It  will  not  do  to  construe  the 
word  "accident  "  as  necessarily  ex- 
cluding negligence,  for  otherwise 
there  could  never  be  an  accident 
where  any  one  is  careless;  and  to  that 
the  author  cites  Schneider  v.  Provi- 
dent L.  Ins.  Co..  24  Wis.  28,  1  AmR 
167,  where  this  court  held  that  "there 
Is  nothing  In  the  definition  of  the 
word  'accident*  which  excludes  negli- 
gence; that  an  accident  may  happen 
from  an  unknown  cause,  but  It  is  not 
essential  that  the  cause  should  be 
unknown;  it  may  be  an  unusual  n- 
sult  of  a  known  cause  and  therefore 
unexpected  to  the  party;-  that  acci- 
dents often  happen  from  such  kinds 
of  negligence."  See  also  Ullman  v. 
Chicago,  etc.,  R.  Co.,  112  Wis.  150, 
154,  88  NW  41,  88  AmSR  949,  56  LRA 
240. 

[al  "An  2bJiu7  uUnff  from  m- 
tlOMwW>  aegUfwioe  Is  often  spoken  of 
In  discourse,  pleadings.  Instructions 
and  law  boOks  as  an'  'accident,*  and 


human  fault  called  negligence^  l^it  is  recognized  as  an 
oeeurrence  arising  from  the  eaieleasness  of  men.** 

"Mere  accident"  or  "pnn  acddant"  are  terms 
often  used  when  it  is  desired  to  repel  the  idea  of 
negligenoe"  and  are  equivalent  to  the  "words  ''not 

such  an  event  comes  technically  with- 
in certain  shades  of  meaning  of  the 
word."  Felver  v.  Central  Electric  R, 
Co.  216  Mo.  195,  209,  1J5  SW  980.  In 
Kortendick  v.  Waterford,  142  Wis. 
413,  419,  126  NW  945  the  court  said: 
"It  is  further  contended  that  the  court 
erred  In  charging  the  Jury  as  follows: 
By  the  term  "accident"  Is  meant  the 
Infliction  of  the  alleged  Injury  to 
plaintiff's  horse  at  the  time  and  plaoe 
in  question.*  The  criticism  to  this 
language  Is  that  the  word  'Infliction' 
denotes  and  implies  actual  wrong.  * 
The  deflnltlon  Is  not  happily  worded, 
but  is  rather  too  lavorable  to  the  ap- 
pellant" 

,,[b]    VegUganoo  dlvtlaraldisd  In 

McCarty  v.  New  York,  etc,  R.  Co.,  80 
Pa.  247,  251.  It  was  contended  that 
the  trial  judge's  use  of  the  word  "ac- 
cident" led  the  jury  to  believe  that  a 
loss  occasioned  by  an  accident  wa« 
something  different  from  a  loss  oc- 
caAloned  l>y  negllMnce,  whereas  the 
two  are  Identical.  The  appellate  court 
said:  "If  accident  and  negligence  be 
not  opposltes,  we  cannot  regard  them 
as  Identical;  without  confounding 
cause  and  effect.  Accident,  and  Its 
synonyms  casualty  'and  nHsfortune. 
may  proceed  or  result  from  negli- 
gence, or  other  cause  known,  or  un- 
known. What  the  court  meant,  and 
In  effect  said  was,  that  the  loss  com- 
plained of  may  have  resulted  from 
Uie  negligence  -of  the  defendants,  or 
from  other  causes  beyond  their  con- 
ir**ir"*^  l^st,  they  would  be 

liable  for  It — if  from  the  last,  they 
would  not — and  the  Jury  ware  left 
to  determine  from  the  evidence,  whe- 
ther It  was  fairly  ascrlbable  to  that 
cause  for  which,  they  were  thus  in- 
structed, the  defendants  would  be  lia- 
ble. It  is  Impossible  for  us  to  see  any 
error  In  such  instructions." 

tc]  "Xnjnry"  s7noiLrtnons,-.In  an 
action  for  personal  Injuries  It'  was 
held  that  the  word  "accident"  In  an 
instruction  that  "If  the  plaintiff  had 
not  been  negligent,  the  accident  would 
not  have  happened"  was  used  synony- 
mously with  the  word  "Injury." 
Smith  V.  Erie  R.  Co.,  67  N.  J.  L.  036. 
845,  62  A  634,  69  LHA  302. 

37.  Groesbeck  v.  Chicago,  etc.,  R. 
Co.,  93  Wis.  505,  509.  67  NW  1120 
rquot  Ullman  v.  Chicago,  etc.,  R.  Co., 
112  Wis.  150,  164,  88  NW  41,  sfi  AmSR 
,949].  In  Sawyer  v.  Hannibal,  etc, 
R.  C,  87  Mo.  240,  262,  90  Amb  3&i 
fquqt  Ullman  v.  Chicago,  etc,  B.  Co., 
112  Wis.  150,  164,  88  NW  41,  88  AmSK 
949],  an  instruction  to  a  jury  was 
held  strictly  accurate  where  the  court 
spoke  of  "mere  accident"  as  not  ac- 
tionable, putting  the  decision  on  the 
groimd  that  the  word  "mere"  differen- 
tiated a  non-actionable  from  an  ac- 
tionable occurrence,  the  former  being 
referred,  for  the  proximate  cause,  to 
mere  chance,  and  the  latter  to  want  of 
legal  care  on  the  part  of  a  responsi- 
ble person.  In  Tallman  v.  Nelson,  141 
Mo.  A.  478.  486,  125  SW  1181,  the  court 
said:  "Defendant  complains  oC  the 
refusal  of  an  Instruction  to  the  effect 
that  If  the  Injury  to  plaintiff  was 
the  result  of  a  mere  accident,  he  could 
not  recover.  It  was  properly  refused. 
Such  instructions  are  given  when 
there  Is  evidence  tending  to  show  that 
the  injury  has  resulted  from  an  un- 
known cause.  But  where  the  cause  fa 
shown  and  the  question  Is  whether  de- 
fendant Is  chargeable  with  negligence 
in  permitting  such  cause  to  exist  or 
continue.  It  Is  not  proper  to  give  such 
Instruction,  since  the  conditions  of  an^ 
accident  are  not  In  the  case.  [Zeis  v. 
St.  Louis  Brewing  Assoc,  205  Mo. 
638,  646,  104  SW  89]." 

[a]    Vm  of  Vhm  '  ao- 
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hy  defendants'  negligence. 

r$  61    F.  Under  the  various  definitioiii  given 

above,"*  the  term  may  be  employed,  as  the  c^se  may 

be,  to  refer  to  or  designate  an  event  happening 

unexpectedly,  from,  the  uneontrollable  operations  of 

nature  alone,  and  without  human  agency,^  or  an 

event  resulting  undesignedly  and  unexpectedly  from 

human  agency  alone/  or  from  the  joint  operation 

the  Idea  of  carelessnesB  or  neffllffence. 
Melville  v.  Missouri  River,  etc.,  R. 
Co.,  48  Fed.  820,  822,  828;  Grant  v. 
Union  Fac.  R.  Co.,  4S  Fed.  e78,  683; 
McBwen  v.  Central  of  Oeorgla  R. 
Co.,  127  Oa.  246,  56  SB  289:  iSee  v. 
Central  R.,  etc.,  Co.,  86  Qa.  Z81,  282, 
12  SE  807:  Flsner  Motor  Car  Co.  v. 
fieymour,  9  Qa.  A.  466,  71  SE  764; 
Bamett,  eta,  Co.  v.  Schlaplca.  110  III. 
A.  672,  682,  688;  Webster  Mfg.  Co.  v. 
Nlsbett,  87  111.  A.  661;  Indiana  Union 
Tract  Co.  v.  IJong,  176  Ind.  632,  S39, 
66  NB  604;  Craven  v.  Mayers,  165 
Mass.  271,  278,  42  NB  1131:  Henry 
V.  Crand  Ave.  R.  Co.,  118  Mo.  625,  537, 
S38,  21  8W  214:  Sawyer  v.  Hannibal, 
etc.,  R.  Co.,  37  Mo.  240,  262,  60  AmD 
882;  Tallman  v.  Nelson,  141  Mo.  A. 
478,  486,  125  SW  1181;  Ralford  v.  Wil- 
mington, etc.,  R.  Co..  180  N.  C.  597, 
598.  609,  41  SB  806;  Crutchlleld  v. 
Rlcuunond,  etc,  R.  Co.,  76  N.  C.  S20. 
822:  Atlantic  Coast  Line  R.  Co.  v. 
Caple,  110  Va.  614,  516,  617.  66  SB  865: 
iniman  t.  Chloagtb  •tc,  R.  Co.,  112 
•WlB.  IBO.  164.  8ff  NW  41.  88  AmSR 
649.  In  Ftaher  Motor  Car  Co.  v.  Sey- 
mour, 9  Oa.  A.  46S.  71  SB  764.  It  was 
held  proper  to  Instruct  the  Jury  that 
a  '^ure  accident  must  be"  unmixed 
with  the  want  of  ordinary  care  by 
either  party. 

[b]  Vm  of  tte  word  "merelT*' 
made  an  Instruction  quite  as  intelllk- 
Ible  and  as  easily  understood  as  If  the 
words  "unavoidable  or  inevitable"  had 
been  used.  Henry  v.  Grand  Ave.  R. 
Co^  113  Mo.  526,  537,  21  SW  214. 

fc]  A  pore  aoddsnt  is  a  thing  en- 
tirely unexpected  and  not  to  be  antic- 
ipated in  the  usual  course  of  events. 
MoEwen  v.  Central  of  Georgia  R.  Co., 
127'  Ga.  246,  56  SB  289:  Freyermuth 
V.  South  Bound,  etc.,  R.  C,  167  Ga. 
81,  88,  82  SB  668.  See  also  I^c  v. 
Central  R.,  etc.,  Co.,  86  Ga.  281,  232, 
12  SB  307. 

fd]  "Ksre  aoeid«t»  dlsUnffvisbed. 
—In  Ullman  v.  Chicago,  etc.,  R.  Co., 
112  Wis.  150,  166,  88  NW  41,  88  AmSR 
640,  the  oourt  said:  "It  does  not 
aeem  necessary  to  pursue  this  subject 
further  to  show  that  the  trial  court 
most  grievously  erred  in  holding  that 
the  terms  'accident'  and  'mere  acci- 
dent' are  synonymous  and  both  ex- 
clude human  fault  called  'neglijfence.' 
On  the  contrary  they  are  weil-nigh 
universally  treated  In  leval  opinions 
as  opposltes,  the  former  helng  refer- 
able, among  other  causes,  to  respon- 
sible human  agency." 

88.    Webb  V.  Baldwin,  166  Mo.  A. 
240,  251,  147  SW  846. 
8>>    See  supra  If  2-6. 
M.    Morris  v.  Piatt,  32  Conn.  75,  86; 
Atlantic  Coast  Line  R.  Co.  v.  Beai- 
64  Pla.  311,  46  S  761:  Kellar  v. 


of  both."  Whatever  may  be  the  difficulties  in 
giving  a  definition  of  universal  application,  it  may 
safely  be  said  that  in  the  legal  contemplation  of  an 
acddent  some  violence,  casualty,  or  vis  major  is 
necessarily  involved;"  and  the  fact  that  the  neg- 
ligence of  the  person  injured  contributed  to  produce 
the  result  will  not  make  it  any  less  an  accident." 
Speaking  generally,  but  with  reference  to  l^al  lia- 


».lppee,  46  111.  A.  377.  381;  Conner 
V.  CftiBens'  St.  R.  Co.,  146  Ind.  480, 
487.  46  NE  662;  Nave  v.  Flack,  90  Ind. 
SOS.  210,  46  AmR  205;  Osborne  v.  Van- 
Dyke,  118  Iowa  667,  569,  86  NW  784, 
64  liRA  867;  Cames  v.  Iowa  State 
Traveling  Men's  Assoc,  106  Iowa  281, 
284.  76  NW  668,  68  AmSR  306;  Crab- 
tree  V.  Dawson,  119  Ky.  148,  167,  83 
8W  657,  26  KyL  1046,  116  AmSR  £43. 
67  IjRA  565;  Hutchcraft  v.  Travelers' 
Ins.  Co.,  87  Ky.  300.  301.  8  SW  670.  10 
KyL  260,  12  AmSR  484;  Anderson  L. 
D.  [quot  Dreyer  v.  Peo.,  188  IlL  40, 
61,  68  NB  620,  59  NB  424,  68  LRA 
8691.  See  also  Neville  v.  Kelly,  13 
B.  C.  125. 

fa]  Znevltabl*  aoold*nt^(l)  In 
this  class  are  Included  all  accidents 
which  are  inevitable,  or  absolutely  un- 
avoidable, because  effected  or  Influ- 
anoed  by  the  unooAtrollable  operation 


of  nature.  Morris  v.  Piatt,  82  Conn. 
75,  85.  (2)  In  the  killing  of  a  person 
by  lightning  the  elementary  proper- 
ties of  lightning  and  its  flash  are  not 
caused  or  controlled  by  human 
agency;  but  the  fact  that  the  person 
was  struck  by  unintentionally  placing 
himself  within  its  range  is,  aa  to  him, 
accident.  Hutchcraft  v.  Travelers* 
Ins.  Co.,  87  Ky.  800,  8  SW  570.  1^0  KyL 
260,  12  AmSR,  484.  (3)  In  Brown  v. 
Kendall,  6  Gush.  (Mass.)  292,  296, 
Shaw,  C.  J.,  said:  "To  make  an  ac- 
cident, or  caaualtr.  or  as  the  law 
sometimes  states  1^  inevitable  acci- 
dent. It  must  be  such  an  accident  as 
the  defendiant  could  not  have  avoid- 
ed by  the  use  of  the  kind  and  degree 
of  care  necessary  to  the  exlsency,  and 
in  the  circumstances  In  which  he  waa 

glaced."  To  same  effect  Dygert  v. 
iradley,  8  Wend.  (N.  T.)  469.  478. 
41,  Morris  v.  Piatt.  82  Conn.  76.  85 
[quot  Crabtree  v.  Dawson.  116  Ky. 
148.  167.  88  SW  667,  26  E^L  1046. 
116  AmSR  248,  67  LRA  566]7Conner  v. 
dtiiens'  St  R.  Co.,  146  Ind.  480.  437. 
4S  NB  662;  American  Act!.  Co.  v.  Car- 
aon.  99  Kr.  441,  446,  86  SW  169.  18 
KyL  808766  AmSR  478,  34  LRA  ^01: 
Hutchcraft  v.  Travelers*  Ins.  Co.,  87 
Ky.  800,  8  SW  670.  10  KyL  260,  12 
AmSR  484;  McGUnchey  v.  Fidelity, 
etc.,  Co..  80  Me.  251,  14  A  13,  6  AmSR 
ISO  [quot  Cames  v.  Iowa  State  Trav- 
ellng  Men's  Assoc,  106  Iowa  281.  284, 
76  NW  683,  68  AmSR  806];  Hey  V. 
Guarantors'  Liability  Indemn.  Co.. 
181  Pa.  220,  224,  37  A  408,  59  AmSR 
644;  Latimer  v.  Sovereign  Camp  W. 
W.,  62  S.  C.  146,  149,  40  SB  156;  An- 
derson L.  D.  [quot  Dreyer  v.  Peo., 
188  111.  40,  51.  68  NB  620,  69  NB  424, 
68  LRA  869]. 

[a]  ITaavoldabU  tuider  otronm* 
■tanc—. — ( 1 )  In  th  is  class  are  In- 
cluded those  accidents  which  result 
from  human  agency  alone,  but  were 
unavoidable  unaer  the  circumstances, 
Morris  v.  Piatt,  32  Conn.  76,  85. 
These  may  be  further  divided  into 
four  classes,  to  wit;    (2)  Accident  to 

fterson  by  own  agency  as  where  one 
B  walking  or  runnliig  and  accidental- 
ly falls  and  hurts  himself.  Here  he 
falls  by  reason  of  his  agency  In  walk- 
ing or  running,  but  he  did  not  intend 
to  fall;  he  did  not  foresee  that  he 
would  fall  in  time  to  avoid  It;  the 
fail  waa  therefore  accidental.  Hutch- 
craft v.  Travelers'  Ins.  Co..  87  Ky. 
800,  8  SW  670.  10  KyL  260,  12  AmSR 
484.  (8>  Accident  through  involun- 
tary agency  of  third  person  aa  where 
one,  standing  on  a  scaffold,  uninten- 
tionally lets  a  brick  fall  from  his 
hand,  and  it  strikes  a  person  below. 
Here  the  dropping  of  the  brick,  as  it 
was  not  Intendea  by  the  former  and 
was  unforeseen  by  the  latter,  iStln  the 
broadest  sense,  an  accident.  Hutch- 
craft V.  Travelers'  Ins.  Co..  87  Kv.  800. 
8  SW  670,  10  KyL  260,  12  AmSR  484. 
See  also  SUte  v.  Lewia,  107  N.  a  967. 
978.  12  SB  467,  18  SB  247.  11  LRA  106. 
<4)  Accident  through  intentional 
agency  of  third  person,  as  where  one 
intentionally  fires  a  gun  in  the  air 
and  accidentally  shoots  another  per- 
son. Here  the  act  of  firing  the  gun 
was  intentional,  but  the  shooting  of 
the  person  was  unintentional.  There- 
fore, on  the  part  of  the  peraon  firing 
the  gun,  the  shooting  of  the  other 
would  be  accidental,  although  not  in 
as  broad  a  sense  as  In  the  former 
case,  because  some  part  of  his  act 
was  intentional,  but  as  to  the  person 
shot.  It  was  by  purely  accidental 
means.  Hutchcraft  v.  Travelers'  Ins. 
Co.,  87  Ky.  800,  8  SW  E70,  10  KyL  260, 


12  AmSR  484.  (6)  Accident  through 
intentional  Injury  by  third  person,  as 
where  one  person  intentionally  in- 
jures another,  which  was  not  the  re- 
sult of  a  (encounter  or  the  miscon- 
duct of  the  latte^  but  was  unforeseen 
by  him.  Such  Injury  as  to  the  latter, 
although  intentionally  inflicted  by  the 
former,  would  be  accidental,  when 
the  injury  is  not  the  result  of  the  mis- 
conduct or  the  partloil>atlon  of  the 
injured  party,  but  is  unforeseen,  it 
la,  aa  to  blm,  accidental,  although  In- 
flicted intentionallr  by  the  other  par- 
ty. Hutchcraft  v.  Travelen*  Ina.  Co., 
87  Ky.  300,  8  SW  670,  16  Kyli  S66, 
12  AmSR  484. 

4a.  Morris  v.  Piatt,  82  Conn.  76,  86 
[quot  Crabtree  v.  Dawson.  119  Ky. 
148,  167,  83  SW  567,  26  Kyi*  1046. 
116  AmSR  243,  67  LRA  6661;  Dreyer 
V.  Peo.,  188  IlL  40.  51,  68  NB  620.  69 
NB  424,  68  LRA  86ft:  Conner  v.  Cltl- 
sens'  St.  R.  Co..  146  Ind.  430,  487.  46 
NB  662;  Hey  v.  Quarantora'  Liability 
Indemn.  Co_  181  220.  824,  27  A 
402,  6ft  AmSR  644. 

[a]  AmUaUa  aootOwfap— In  tbU 
daisa  are  Included  those  accidents 
which  are  avoidable,  because  the  act 
was  not  called  for  by  any  duty  or 
necessity,  and  the  injury  resulted 
from  the  want  of  that  extraordinary 
care  which  tbA  law  reasonably  re- 
quires of  one  doing  such  lawful  act. 
or  because  the  accident  was  the  re- 
sult of  actual  negligence  or  folly,  and 
might  with  reasonable  care  adapted 
to  the  exigency  have  been  avoided. 
Morris  v.  PlattT  32  Conn.  75,  86.  See 
also  Payne  v.  Fraternal  Acc  Assoc, 
119  Iowa  342,  93  NW  361.  . 

48*  Crandal  v.  Accident  Ins.  Co., 
27  Fed.  40,  42;  The  Charlotte.  5  F.  Cas. 
No.  2.621;  Bqultable  Acc  Co.  v.  Os- 
bom,  BO  Ala.  201.  212,  9  8  869,  18  LRA 
267;  Lovelace  v.  Travelers'  Protective 
Assoc.  126  Mo.  104.  Ill,  28  SW  877. 
47  AmSR  638,  80  LRA  209:  Paul  v. 
Travelers'  Ins.  Co.,  112  N.  Y.  472,  20 
NE  347,  8  AmSR  768,  3  LRA  443: 
Burkhard  y.  Travelers'  Ins.  Co.,  102 
Pa.  262,  268,  48  AmR  206;  Maryland 
Casualty  Co.  v.  Hudgins,  (Tex.  Civ. 

A.  )  72  SW  1047, 1049;  Sinclair  v.  Mari-f 
time  Passengers'  Assur.  Cc,  8  B.  ft 

B.  478,  107  BCL  478,  121  Reprint  621 
[dt  Schneider  v.  Provident  L.  Ina. 
Co.,  24  Wis.  28,  1  AmR  167]. 

44.  Payne  v.  Fraternal  Acc  Assoc, 
lift  Iowa  342,  93  NW  861;  McCarty 
v.  New  York.  etc..  R.  Co.,  SO  Pa.  247, 
261.  See  also  Schneider  v.  Provident 
L.  Ins.  Co.,  24  Wis.  28,  8ft,  1  AmR  157. 
where  It  was  said:  "But  the  position 
most  strongly  urged  by  tha  respon- 
dent's counsel  In  this  court  was,  that. 
Inasmuch  as  the  negligence  of  the 
deceased  contributed  to  produce  the 
injury,  therefore  the  death  was  not  oc- 
caaioned  by  an  accident  at  all,  within 
the  meaning  of  the  policy.  I  cannot 
assent  to  this  proposition.  It  would 
establish  a  limitation  to  the  mean- 
ing of  the  word  'accident'  which  has 
never  been  established,  either  in  law 
or  common  understanding.  A  very 
laree  proportion  of  those  events 
which  are  universally  called  acci- 
dents, happen  through  some  careless- 
ness of  the  party  injured,  which  con- 
tributes to  produce  them.  Thus,  men 
are  injured  by  the  careless  use  of  fire- 
arms, of  explosive  substances,  of 
machinery,  the  careless  management 
of  horses,  and  in  a  thousand  ways, 
where  It  can  readily  be  seen  after- 
ward that  a  little  greater  care  on 
their  part  would  have  prevented  it 
Yet  such  Injuries,  having  been  unex- 
pected, and  not  caused  Intentionally 
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bUitiei,  »a  Mridmt  xateanB  aiqr  nnintended  and 
unexpeeted  oeenrrence  whieh  pnmuees  hart  or  loss. 
But  it  is  often  used  to  denote  uiy  unintended  and 
imexpected  loss  or  hurt  apart  from  its  eanse,  and 
if  the  eatue  is  not  known  the  loss  or  hurt  itself 
would  eertainly  be  called  an  accident,*  The  word 
is  also  often  used  to  denote  both  the  cause  and  the 
effect,  no  attempt  being  made  to  disciuninat^  between 
them.*   llie  ereat  maiohty  of  what  are  called  aeei- 


great  majority 

or  by  deslgiit  are  always  called  ao 
ddests.  ana  properly  so.  Notblns  Is 
mora  oommon  than  items  In  the  news- 
papers under  the  heading,  'accidents 
tbrough  carelesaness.' " 

4a.  Pen  ton  v.  Tborley,  [1*08]  A. 
C.  443. 

46.  Fenton  t.  Thorley.  [»0S]  A. 
C.  «»,  46S. 

47.  Fenton'  v.  Thorley,  [1908]  A. 
C  448.  46S.  ' 

48.  Nax  T.  Travelers'  Ins.  Co.,  180 
Fed.  985.  988;  MelTlUe  v.  Ulssourt 
River,  etc^  R.  Co.,  48  Fed.  820,  823; 
Grant  V.  Union  Pae.  R.  Co.,  4&  Fed. 
878.  888;  Ripley  v.  Rallwajr  Passen- 
nrs'  AMur.  Ca.  20  F.  Cas.  No.  11,864: 
Equitable  Aoo.  ins.  Ca  v.  Osbom,  80 
Ala.  101.  M8,  9  B  8<».  18  LRA  267; 
Richards  v.  Travelers'  Ins.  Co.,  89  Cal. 
179.  176^  28  P  782.  28  AmSR  485;  Jen- 
kins V.  Hawkeye  Commercial  Hen's 
Assoc.,  147  Iowa  113,  119,  124  NW 
198.  30  L.RAN&  1181;  American  Acc. 
Co.  V.  Relffart.  94  Ky.  647,  661,  28  SW 
191.  42  AmSR  374.  21  LEA  661;  Sulli- 
van V.  Modem  Brotherhood  of  Ameri- 
ca. 187  Mich.  524,  534,  133  NW  486. 
AnnCasl912A  lllfi:  FideUty,  etc.. 
Co.  V.  Johnson,  72  Miss.  333,  838,  17  8 
2,  30  LRA  206:  Paul  v.  Travelers'  Ins. 
Co.,  112  N.  Y.  472,  477,  20  NH  847, 
8  AmSR  758,  8  LRA  443;  BaUey  v. 
Interstate  Casualty  Co..  8  App.  I>lv. 
127.  1«1,  40  NTS  513;  Pickett  v.  Paci- 
fic Mut.  I..  Ins.  Co..  144  Pa.  79.  83,  22 
A  871,  27  AmSR  618.  18  XiRA  661; 
Maryland  Casualty  Co.  v.  Hudarlns. 
(Tci.  Civ.  A.).  72  BW  1047. 

[a]  AtUzeatlon  or  aflrsy  see  Rob- 
inson V.  U.  S.  Mutual  Ace.  Assoc.,  88 
Fed.  825.  82C;  Supreme  Council  O.  C. 
P.  V.  Garrinifl,  104  Ind.  133,  135,  8 
SIS,  54  AmR  298:  Ixtvelace  v.  Travel- 
«V  ProteeUvs  Assoa.  128  Mo.  104. 
ICS,  28  flW  877,  47  AmSR  688,  SO  LRA 
209. 

[b]  Assault  see  Ripley  v.  Railway 
Passengers'  Assur.  Co^  20  F.  Cas. 
No.  11,854;  Richards  v.  Travelers'  Ina. 
Co.,  89  Cal.  170,  175,  26  P  762.  23 
AmSR  456;  Supreme  Council  O.  C.  P. 
T.  GarriKus.  104  Ind.  133,  135,  8  NB 
81S.  54  AmSR  298. 

[cl  Bodily  iBjary  or  strain  see  XT. 
S.  Mutual  Acc.  Assoc.  v.  Barry,  131 
U.  S.  100,  9  set  756.  88  L.  ed.  60:  Shan- 
berc  V.  Fidelity,  etc..  Co.,  158  Fed.  1, 

85  CCA  845;  Nax  v.  Travelers'  Ins. 
Co.,  130  Fed.  986:  McCarthy  v.  Trav- 
elers' Ins.  Co..  15  F.  Cas.  No.  8,682. 
8  Slss.  882:  Standard  L.,  etc.,  Ins.  Co. 
V.  Schmalts,  66  Ark.  688.  696,  53  BW 
49,  74  AmSR  112;  Atlanta  Acc.  As- 
soc. V.  Alexander,  104  Ga.  709,  718,  80 
SE  939.  42  LRA  188;  Feder  t.  Iowa 
State  Traveling  Hen's  Assoc»  107 
Iowa  538,  78  NW  252.  70  AmSA  212, 
48  LRA  893;  Appel  v.  JEtriA  I*.  InS. 
Co,  86  App.  Dlv.  83,  86.  83  NTS  238: 
Bailey  v.  IntersUte  Casualty  Co..  8 
App.  bJv.  127,  131.  40  NTS  618;  North 
America  1*.,  etc.,  Ins.  Co.  v.  Bur- 
TODKhs,  69  Pa.  43.  51,  8  AmR  212. 

[d]  OoniBlon  see  Strouse  ^.  "Whlt- 
tlesey,  41  Conn.  B59,  561. 

[e]  JHseasa  see  Tennant  v.  Trav- 
elers' Ins.  Co..  31  Fed.  822,  826;  Meyer 
V.  New  Tork  Fidelity,  etc.,  Co.,  96 
Iowa  878,  65  NW  328.  59  AmSR  374; 
Bulllvan  v.  Modem  Brotherhood  of 
America,.  167  Mich.  524,  534.  133  NW 
486.  AnnCaBl913A  1116;  Bacon  v. 
r.  S.  Mutual  Acc  Assoc..  123  N.  T. 
«4,  26  NE  399.  20  AmSR  748,  9  LRA 
617  [rev  8  NTS  237];  Martin  v.  Equi- 
table Acc.  Assoc..  61  Hun  467,  471.  16 
NTS  279:  Appel      JBtna  U  Ins.  Co., 

86  App.  DiT.  88,  88,  88  NTB  238. 

[f]  DMmlar  sm  Manufacturerir 


dents  are  occasioned  by  eareUlssness,  but  for  Ic^ 
purposes  it  is  often  imfwrtant  to  distinguish  careless 
from  othor  unintended  and  unexpected  events," 

[f  7]  O.  QnestioA  of  Fact  The  question  as  to 
what  will  and  will  not  constitute  an  aeddrat  under 
given  eiroumstane^s  is  dependent  upon  the  facts  of 
each  particular  oase,^  and  is  usualfy  a  question  for 
the  jury.* 

(Cross  r^erencee.*") 


Acc  Indemn.  Co.  v.  Dorcan,  58  Fed. 
94S,  964,  7  CCA  681.  22  LRA  620;  Kon- 
rad  V.  Union  Casualty,  etc,  Co.,  49  La. 
Ann.  636,  21  S  721;  Trew  V.  Railway 
Pass.  Assur.  Co.,  5  H.  &  N.  211.  21^ 
Wlnespear  t.  Accident  Ins.  Co.,  42 
L.  T.  Rep.  N.  S.  900.  903;  R^nolds 
V.  Accidental  Ins.  Co.,  22  L.  T.  Rep. 
8.  820,  821, 

[e]  llauloiloa  see  C^icaco  Siwar- 
Rennlnr  Co.  v.  Amsrloan  Bteant-Boll- 
er  Ca,  A%  Fed.  188,  200. 

Jh]  nim  see  Brummlt  v.  Fumess, 
1  rnd.  A.  401.  87  NB  686.  068.  50  AmSR 
216;  Lothrop  V.  l-bayer,  138  Mass.  466, 
470,  62  AmR  286:  Webb  v.  Baldwin. 
165  Mo.  A.  240,-  261,  147  SW  849,  851; 
Dorr  V.  Harknesa,  49  N.  J.  L.  671.  676. 
10  A  400,  60  AmR  656;  Read  v.  Penn- 
sylvania R.  Co..  44  N.  J.  L  280,  282; 
Webb  V.  Rome,  etc.,  R.  Co..  49  N.  T. 
420.  427.  10  AmR  389;  FIlHter  v.  Phtp- 

Kird.  11  Q.  R  847,  867.  63  BCL  116 
eprlnt  506. 

[1]  yiooda  see  Hey  v.  Guarantors* 
Liability  Indemn.  Co..  181  Pa.  820, 
224.  87  A  402,  59  AmSR  644;  H«y  V. 
Guarantors'  Liability  Indemn.  Co.,  40 
WklvNC  (Pa.)  423.  424. 

U\  rhyaloal  and  mental  shook  see 
McGllnchey  v.  Fidelity,  etc,  Co.,  80 
Me.  251.  264,  14  A  13.  6  AmSR  190. 

[k]  Poison  or  sailoeatioit  see  Nax 
V,  Travelers'  Ins.  Co.,  130  Fed.  986, 
986;  Baylesfi  v.  Travelers'  Ins.  Ca.  2 
F.  Cas.  No.  1,138, 14  Blatchf.  148;  Hea- 
ley  v.  Mutual  Acc  Assoc,  133  III.  656, 
661,  26  NB  62,  23  AmSR  637,  9  LRA 
371;  Mutual  Acc  Assoc.  v.  Tuggle,  89 
111.  A.  609;  Jenkins  v.  Hawkeye  Com- 
mercial Men's  Assoc.  147  Iowa  113, 
119,  124  NW  199,  30  LRANS  1181; 
Carnes  v,  Iowa  State  Travellns  Men's 
Assoc.  106  Iowa  281,  285,  76  NW  683, 
68  AmSR  306:  Omber^v.  U.  S.  Mutiial 
Acc  Assoc.,  101  Ky.  303.  80S,  40  SW 
909.  19  KyL  462,  72  AmSR  413;  Amer- 
ican Acc.  Co.  v.  RelfFart,  94  Ky.  647. 
28  SW  191.  15  KyL  469,  42  AmSR  874, 
21  LRA  651:  Dezell  v.  Fidelity,  etc, 
Co.,  176  Mo.  253.  292.  75  SW  1102  tfoll 
Belle  V.  Trnvelers'  Protective  Assoc. 
165  Mo.  A.  629.  645.  135  SW  497];  Paul 
V.  Travelers'  Ins.  Co.,  112  N.  Y.  472.  20 
NB  347,  8  AmSR  758,  3  LRA  443;  Bai- 
ley V,  Interstate  Casualty  Co..  8  App. 
Dlv.  127,  131,  40  NTS  513:  Mennelfey 
V.  Employers'  Llabllltv  Assur.  Corp., 
72  Hun  477.  478,  25  NTS  230;  Hill  v. 
Hartford  Acc  Ins.  Ca,  22  Hun  (N.  T.) 
187,  189;  Pickett  v.  Paelflc' Mut.  L. 
Ins.  Co^  144  Pa.  79,  88,  22  A  871,  27 
AmSR  618.  13  LRA  661;  Pollock  v.  U. 
8.  Mutuar  Acc  Assoc,  102  Pa.  230, 
284,  48  AmR  204:  Maryland  Casualty 
Co.  V.  HudKlns.  jTTes.  Civ.  A.)  72  SW 
1047.  1049;  IT.  8.  Mutual  Acc.  Assoc 
V.  Newman,  84  Va.  52,  61,  3  SE  805 
tquot  Dozler  v.  New  Tork  Fidelity, 
etc..  Co..  46  Fed.  446,  449,  13  LRA  1141. 

[11  Shootinff  by  third  persons  see 
RoDlneon  v.  U.  S.  Mutual  Acc.  Assoc, 

68  Fed.  825,  826;  American  Acc.  Co.  v. 
Carson,  99  Ky.  441,  446,  36  SW  169. 

69  AmSR  473,  34  LRA  801;  Lovelace 
V.  Travelers'  Protective  Assoc,  126 
Ma  104,  108,  28  SW  877.  47  AmSR 
638.  SO  LRA  209. 

Fm]  Snlcide. — Travelers'  Ins.  Co. 
V.  McCpnkey,  127  U.  S.  661,  968,  8  SCt 
4160,  32  L.  ed.  308;  Accident  Ina.  Co. 
V.  Crandal,  120  U.  S.  527,  531.  7  SCt 
686,  80  L.  ed.  740;  Travelers'  Ins.  Co. 
V.  Melick,  65  Fed.  178,  181,  12  CCA 
544.  27  LRA  629;  Crandal  v.  Accident 
Ins.  Co.,  27  Fed.  40.  42;  Couadeau  v. 
American  Acc  Co.,  96  Ky.  880,  286, 
85  SW  «,  16  KyL  667. 
_4ff.  U.  8.  Mutual  Acc  Assoc  v. 
Bairy,  131  V.  B.  100.  0  SCt  766,  8S  L. 


ed.  60  [Quot  Dozler  v.  Fidelity,  etc* 
Co..  46  Fed.  466,  448,  13  LRA  114U 
Bailey  v.  Interstate  Casual^  Co..  8. 
App.  Dlv.  127,  131,  40  NTB  618;  and. 
cases  supra  note  48. 

SO.  AooUtoatt 
Action  for  see  Actiona  [1  Cyo  668] 
iOJ. 


Negligence  [29  Cyo  4 
As: 

Cause  of  personal  injury: 
At  erossinr  of  railroad  see  Rail- 
roads [88  Cyo  9701. 
Explosion    MS    BnpiKHidvss  £1^ 

Cyc  41. 

To  servant  see  Xastar  and  Bsrv^ 
ant  [2«  Cyc  1082]. 
Defense: 
In^^naral  saa  Actions  El  Cyo- 

To: 

Action  for  assault  see  Assault 

and  Battery  [8  Cyc  1D69> 
Indictment   for  riot  see  Riot 

84  Cyo  17841. 
Prosecution  for   homicide  sse- 
Homicide  [21  Cyc  1061], 
Evidence  of  neKilKence: 
At  railroad  crossing  see  Rallroads- 

[83  Cyo  1067], 
Conditions  and  precautions  after 
see  Street  Railroads  [88 
1689]. 

Occurrence    of    see  Ne^llgenos 

[29  Cyc  628]. 
Other  accidents  see  Ne^ll^ence 

129  Cyc  611:  88  Cyo  882,  1076; 

36  Cyo  1588]. 
Proof  of,  as  raisins  presumption 

of  see  Street  Railroads  [36  Cyo 

1582]. 

-  Excusincr  <milssion  of,  or  delay  In 
demand  for  payment,  or  notice 
of    nonpayment    of  commercial 
paper,  see  Bills  and  Notes  [7  Cyo 
11121. 
Ground  for: 
Attacking  release  or  satls&otlon 
of  mortaaffs  sea  Mortgaces  [87 
Cyc  1438]. 
Equitable: 

Jurisdiction      generally  see 

Equity  [16  Cyo  39]. 
Relief  against  Judgment  sea 
Judgments  [28  Cya  10141. 
New  trial  see  New  Trial  [89  Cyo 

956,  062]. 
Relief  from  stlbulatlon  Stipu- 
lations [86  Cyc  1286]. 
Review  see  Review  [34  Cyo  1706], 
Sustaining  motion  for  new  trial 
see  New  Trial  [29  Cyc  9911. 
Preventing  defense  see  New  Trial 

[29  Cyc  860]. 
Preventing  review  of  case  see  New 

Trial  [28  Cyc  8741. 
Proximate  cause  of  Injury  sea  New 
Trial  [29  Cyc  6041. 
Death,  by; 

As  suicide  see  Suicide  [37  Cyc  519]. 
Of  policeman   see  Municipal  Cor- 
porations [28  Cyc  632]. 
Inevitable  accideat:  ' 
As  defense: 

Oenerally  see  Actions  [1  Cyc  662]. 
Against   liability   for   injury  to 
passenger  see  Carriers  [6  Cyc 
604]. 

Causing  collision  see  Collision  [7 

Cyc  3141.  I 
Question  for  Jury  see  Negligence 
[29  Cyo  6401. 

Insurance  against  see  Accident  Insur- 
ance [1  Cyc  2301;  Employers'  Lia- 
bility Insurance  [15  Cyc  1038]. 

Intermixture  of  goods  by  see  Con- 
fusion of  Goods  [8  Cyc  S741. 

Liability  for  negligence  upon  proof 
of  see  Negligence  [29  Cyc  444n. 

I<0BB  of  remedy  by  see  Equity  [16^  Cyo 
89]. 
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396  [IC.J.] 


ACCIDENTAL 


A00IDEM7AL.  Bappening  by  chance  or  unex- 
pectedly; taking  place  not  according  to  the  usaal 


course  of  things;  casual,  fortuitous."    (Cross  rrf- 

erences")  ' 


To  train,  Injury  to  passenger  or  em- 
ployee see  Ratlroaas  [3S  Cyc  734]. 

See  also  Act  of  Ood  [1  Cyc  7&8]; 
Casualty  [6  Cyc  701];  Chance  [6 
Cyc  890  note  1];  Inevitable  AccV 
dent  [22  Cyc  499] ;  Unavoidable  Ac- 
cident [89  Cyc  686];  Via  Mayor 
[40  Cyc  213]. 

61.  U.  S.  Mutual  Acc.  Assoc.  v. 
Barry,  131  U.  S.  100,  121.  9  SCt  755, 
S3  L-  ed.  60;  jEtna  L.  Ins.  Co.  v.  Van- 
decar,-  86  Fed.  282,  286,  30  CCA  48; 
Feder  v.  Iowa  State  Traveling  Men's 
Assoc.,  107  Iowa  538.  540,  78  NW  252, 
70  AmSR  212,  43  LRA  693;  Carnes  v. 
Iowa  State  Traveling  Men's  Assoc. 
Co.,  106  Iowa  281,  286,  76  NW  683, 
68  AmSR  806;  North  American  L., 
etc..  Ids.  Co.  v.  Burroughs,  60  Pa.  43, 
51,  8  AmR  212  [cit  Webster  D.]. 

[a]  "Th»  sAgaUloaiio*  of  thia  word 
<1)  'accidental'  Is  best  perceived  by  a 
consideration  of  the  relation  of  causea 
to  their  effects.  The  word  la  descrip- 
tive of  means  which  produce  effects 
which  are  not  their  natural  and  prob- 
able consequences.  The  natural  con- 
BeQutnce  of  means  used  Is  the  con- 
sequence which  ordinarily  follows 
from  their  use; — the  result  which  may 
be  reasonably  anticipated  from  their 
use.  and  which  onsht  to  be  expected. 
The  probable  consequance  of  the  use 
of  irfven  means  is  the  consequence 
which  is  more  likely  to  follow  from 
their  use  than  It  is  to  fiiil  to  follo^r. 
An  effect  which  1b  the  natural  and 
probable  consequence  of  an  act  or 
course  of  action  Is  not  an  accident, 
nor  Is  It  produced  by  accidental 
means.  It  Is  either  the  result  of  ac- 
tual design,  or  It  falls  under  the  max- 
im that  every  man  must  be  held  to 
intend  the  natural  and  probable  con- 
sequence of  his  deeds.  On  the  other 
hand,  an  effect  which  is  not  the  nat- 
ural or  probable  consequence  of  the 
means  which  produced  it,  an  effect 
which  does  not  ordinarily  follow  and 
cannot  be  reasonably  anticipated 
from  the  use  of  those  means,  an 
effect  which  the  actor  did  not  in- 
tend to  produce  and  which  he  can- 
not be  charged  with  the  design  of 
producing  under  the  maxim  to  which 
we  have  adverted,  is  produced  by 
accidental  means.  It  is  produced 
by  means  which  were  neither  de- 
signed nop  calculated  to  cause  It. 
Such  an  effect  Is  not  the  result  of 
design,  cannot  be  reasonably  antic- 
ipated, is  unexpected,  and  Is  pro- 
duced by  an  unusual  combination  of 
fortuitous  circumstances;  in  other 
words,  it  is  produced  by  accidental 
means."  Western  Commercial  Trav- 
elers' Assoc.  V.  Smith,  85  Fed.  401.  405, 
29  CCA  2SS,  40  LRA  «58;  Dent  v.  Rail- 


way Mall  Assoc.,  183  Fed.  840,  843. 
(2)  Death  from  chloroform  adminis- 
tered by  a  physician  preparatory  to 
a  surgical  operation  resulting  from 
constitutional  defects  Is  "accidental" 
within  the  meaning  of  that  term  In  a 
policy  of  insurance.  Belle  v.  Travel- 
ers' Protective  Assoc.,  155  Mo.  A.  629, 
644,  135  SW  497.  (3)  Since  the  word 
"accidental"  Is  descriptive  of  means 
which  produce  effects  which  are  not 
their  natural  and  probable  conse- 
quences, where  Insured  died  as  the  re- 
sult of  his  hand  coming  In  contact 
with  poison  Ivy  while  he  was  cutting  a 
branch  in  the  woods,  his  death  was 
"accidental"  within  the  policy.  Dent 
V.  Railway  Mail  Assoc,  18S  Fed.  8.40, 
843. 

[b]  Bupenliiff  from  oavse  not  np- 
poveatr— "Wbere  an  event  takes  place, 
the  real  cause  of  which  can  not  be 
traced,  or  Is  at  least  not  apparent.  It 
ordinarily  belongs  to  that  class  of 
Occurrences  which  are  designated  as 
purely  accidental."  Wabash  St.,  etc., 
R.  Co.  V.  Locke.  112  Ind._  404,  411,  14 
NE  S91,  2  AmSR  193.  In  Henry  v. 
Grand  Ave.  R  Co.,  IIS  Uo.  526,  637,  21 
SW  214  [quot  Ullman  v.  Chl<»go,  etc., 
R.  Co.,  112  Wis.  150,  161,  88  NW  41,  88 
AmSR  949]  the  Jury  were  instructed 
that  if  the  injury  to  plaintiff  was 
purely  accidental,  he  could  not  recov- 
er.  It  was  contended  on  the  part  of 

filalntlft  that  such  language  was  mls- 
eading  because  In  the  law  of  negli- 
gence the  word  "negligence"  and  the 
word  "accident"  are  used  synony- 
mously. The  court  coincided  with 
that  view,  yet  held  that  the  Instruc- 
tion was  proper  because  of  the  quali- 
fying word  "purely";  that  without 
such  qualification  "accident,"  refer- 
ring to  an  occurrence  caused  by  hu- 
man agency,  might  suggest  precedent 
negligence;  and  that  the  use  of  such 
qualifying  word  with  the  word  "ac- 
cident" is  well  understood  to  exclude 
negligence  or  carelessness. 

fc]  A  result  ordinarily  and  nata- 
rauy  flowing  from  the  oondnot  of  a 
party  cannot  be  said  to  be  accidental, 
even  wliere  he  may  not  have  fore- 
seen the  consequences.  Dozier  v.  Fi- 
delity, etc.,  Co.,  46  Fed.  446,  448,  13 
LRA  114.  See  also  Schmid  v.  Indiana 
Travelers'  Assoc.,  42  Ind.  A.  483,  85 
N.  B.  1032.  1034. 

[d]  ITot  happening  from  negU- 
g«noe. — "It  Is  true  that.  In  strictness, 
the  word  accidental  may  be  employed 
in  contradistinction  to  wilful,  and  so 
the  same  Are  might  both  begin  acci- 
dentally and  be  the  result  of  negli- 
gence. But  it  may  equally  mean  a 
Are  produced  by  mere  chance,  or  In- 
capable of  being  traced  to  any  cause. 


and  so  would  stand  opposed  to  the 
negligence  of  either  servants  or 
masters."  Fllllter  v.  Phlpperd.  11  Q. 
B.  347,  357,  63  ECL  347,  116  Reprint 
506  [clt  Read  v.  Pennsylvania  R- 
Co.,  44  N.  J.  L.  280]. 

[e]  "Other  oooidentol  o*iw««.**— A 
statute  forbidding  interstate  car- 
riers of  animals  to  confine  tbem  more 
than  a  certain  length  of  time  with- 
out unloading  for  water,  etc,  unless 

Prevented  by  storm  or  "other  acci- 
ental  causes,"  means  other  unavoid- 
able accidental  causes,  so  tba.t  an  ef- 
fect attributable  to  the  negllgreoce  of 
the  carrier  Is  not  an  unavoidlable  ac- 
cident. Newport  News,  etc.,  Co.  v. 
U.  S..  61  Fed.  488,  490,  9  CCA  579. 

[f]  lajnry  by  third  person. — An 
Injury  not  anticipated  and  not  natu< 
rally  to  be  exp«cted,  although  Inten- 
tionally Inflicted  by  another.  Is  an  ac- 
cidental injury.  Richards  v.  Travel- 
ers' Ins.  Co.,  89  Cal.  170.  26  P  762.  23 
AmSR  456;  American  A£c.  Co.  v.  Car- 
son, 99  Ky.  441,  36  SW  169,  18  KyL 
308,  69  AmSR  47S,  34  LRA  301 ; 
Hutchcraft  v.  Travelers'  Ins.  Co.,  87 
Ky.  800,  8  EW  670,  10  KyL  260,  12 
AmSR  484;  CDUins  v.  Fidelity,  etc, 
Co.,  63  Mo.  A.  263,  266;  Accident  Ins. 
Co.  T.  Bennett,  90  Tenn.  266,  16  SW 
723,  25  AmSR  686.  See  also  Camp- 
bell V.  Fidelity,  etc.,  Co.,  109  Ky.  9tU 
60  SW  492,  12  KyL  1296. 

[gl  "AoeUesital  delays.'*  as  used  hi 
a  bill  of  lading  providing  that  a  cor- : 
rler  shall  not  be  liable  for  Injuries  re-  ! 
suiting  from  "accidental  delays,"  con- : 
strued  to  Include  a  delay  caused  by  < 
the  necessity  of  taking  a  vessel  off  its 
usual  ,run  for  the  purpose  of  having  \ 
it  repaired.  Lawrence  v.  New  York, 
etc.,  R.  Co.,  36  Conn.  63,  76. 

[h]  "Aooiaental  or  nsavoiaaUs 
oans*." — In  Chicago,  etc.,  R.  Co.  v. 
U.  S.,  194  Fed..  342,  844,  114  CCA  334, 
the,  court  said:  "An  'accidental  or 
unavoidable  cause'  which  cannot  be 
avoided  by  the  exercise  of  due  dlll- 

frence  and  foresight  within  the  mean- 
ng  of  this  law  is  a  cause  which  rea- 
sonably prudent  and  cautious  men 
under  like  circumstances  do  not  and 
would  not  ordinarily  anticipate  and 
whose  effects  under  similar  circum- 
stances they  do  not  and  would  not 
ordinarily  avoid.  U.  S.  v.  Kansas  Clljr 
Southern  R.  Co..  189  Feb.  471.  477; 
Chicago  Great  Western  It.„Co-„,y- 
Egan,  159  Fed.  40,  45,  86  CCA  230; 
Southern  Pac.  Co.  v.  Hetzer,  135  Fed. 
272.  281,  283,  284.  68  CCA  26,  1  LEANS 
288;  The  Olympia,  61  Fed.  120.  127.  9 
OCA  393  " 

63.  See  Accident  ante  p  390,  and 
cross  references. there  given;  Accident 
Insurance  post  p  897. 
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Bt  Joseph  Walkbe  Magrath* 

E:dltor  of  "Bonch  and  Bar"  ■ 
tKattan  BO*  In  tUa  ma,  tnatad  aiMwtar*  1m  tUm  WoA,  bm  Oioh  aafMwaoM  iattm  p  408] 

L  DEPINITION  AND  NATUEE      1]  p  404^ 
n.  ANALOaY  TO  OTHEB  KINDS  OF  INStTBANOE      2]'p  404 
m.  POWEB  TO  INSUBE  [$(  3-4]  p  405 

A.  7n  General      3]  p  405 

B.  lAmtationa  of  Pow.er     4]  p  405 
IV.  A0EirrS       5-U]  p  405 

A.  How  Authority  Shown      5]  p  405 

B.  lAmitationa  of  Authority      6]  p  405 

C.  Waiver  of  Conditiona  and  Forfeitures  [$  7]  p  406 

D.  Knowledge  of  Agent  as  Knowledge  of  Ijisurer      S]  p  408 

E.  Sale  of  Insurance  Ticket  by  Subagent  [}  9]  p  407 

F.  Policy  Obtained  through  Agent  of  Insured        10-11]  p  407 

1.  Insured  ChargeabU  with  Notice  [$10]  P  407  ' 

2.  Provision  in  Application  as  to  Agency  [j  11]  p  407 
V.  INSn&ABLE  INTEBEST  [$12]  p  407 

YL  BEHETIOIABIES       13-15]  p  407 

A.  In  General  [$  13]  p  407 

B.  Change  of  Beneficiaries  [ft  14]  p  407 

C.  IdentifictOion  of  Beneficiary  by  Parol  Evidence  [5  15]  p  407 
m  aoUHENOEKENT  AND  DUBATION  OF  BISK        16-22]  p  407 

A.  Commencement  [M  16-20]  p  407 

L  Before  Issuance  and  Delivery  of  Policy  [%%  16-17]  p  407 

a.  In  General  [$16]  p  407 

b.  Upon  Acceptance  of  AppUeaiion  [$  17]  p  408 

2.  At  Date  of  Policy  [$  18]  p  408 

3.  XTpim  Issuance  and  Delivery  of  Policy  [$  19]  p  408 

4.  Postponement  of  Liability  for  Death  Indemnity  [$  20]  p  409  . 

B.  Duration  of  Risk  [U  21-22]  p  409 

1.  In  General' [$  21]  p  409 

2.  ' Limitation  as  to  Age  of  Insured  [{  22]  p  409  ^ 
Vm.  PATUENT  OF  PBEMIUMS  OB  ASSESSUBNTS  [$$  23-35]  p  409  . 

A.  Regulation  in  Policy  [$  23]  p  409 

B.  Payment  of  Premium  as  a  Prerequisite  to  Liability  of  Insurer  [$  24]  p  409 

C.  Diligence  Required  of  Insured  [$  25]  p  409 

•  D.  JHodea  of  Payment  [$$  26-29]  p  410  i  .  . 

1.  Payment  to  Agent  [$  26]  p  410 

2.  Remittance  by  Mail  [$  27]  p  410 

3.  Application  of  Indebtedness  of  Insurer  to  Jneured  [$  28]  p  410 

4.  Giving  Order  on  Employer  [$  29]  p  410 

E.  Notice  of  Assessments  [$  30]  p  411 

F.  Effect  of  Nonpayment  [$$  31-32]  p  411 

1.  In  General  [$  31]  p  411 

2.  Reinstatement  [$  32]  p  412  ' 

G.  Waiver  of  Conditions  as  to  Payment  f$  33]  p  412 

H.  Estoppel  to  Deny  Payment  [$  34]  p  413 

I.  Renewals  [$35]  p  413 

DL  THE  POLIOT  [$$  36-60]  p  413 

-   A.  Nature  and  Scope  Generally  [$  36]  p  413 

B.  General  Rules  of  Construction  {$$  37-46]  p  414 
1.  LQieral  Construction  [$  37]  p  414 

.2.  Construction  Most  Favorable  to  Insured  f$  38]  p  414 

3.  Giving  Effect  to  Ail  Language  [$  39]  p  416 
•    4.  Noscitur  a  Sociis  [$  40]  p  416 

5.  Conflicting  Clauses  [$  41]  p  416 

6.  Conflict  between  Blanket  Policy  to  Employer  and  Certificates  to  Employees  t$  42]  p  416 

'Author  of  "Infants"  22  Cyc  503,  "Nulswicea"  29  Cyc  1143,  "Parent  and  Child"  29  Cyc  1576,  "Public  Lands" 
^^^mb  "Sheriffs  and  Constables'*  »  Cyc  114B,  "wftneaBe*"'  40  Cyc  2182^  and  Joftit  author  of  "Evldeace"  IS 
Cyc  821,  "Uechanlcs'  Ueoa"  27         1.  _  _  ^  > 
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7.  Reasonable  Cimatruction  [(  43]  p  417 

8.  Ordinary  Sense  of  Words       44]  pf417 

9.  Efect  of  Judicial  Construction      4fi]  p  418 
10.  What  Law  Governs     46]  p  418 

C  Application  as  Part  of  PoUey  [H  47-61]  p  418 

1.  In  General     47]  p  418 

2.  Statements  in  Application        48-49]  p  418 

au  As  to  Effect  of  Policy  [$  48]  p  418 
b.  Whether  Warranties      49]  p  418 

3.  Estoppel  to  Deny  Correctness  of  Application      50]  p  419 

4.  Variance  betwehi  Application  and  Policy  [$  51]  p  419 

D.  Constitution  and  By-Laws  of  Insurer  as  Part  of  Policy       52-54]  p  419 

1.  In  General     52]  p  419 

2.  Change  after  Issuance  of  PoUey  [(  53]  p  419 

3.  Change  afUr  Accident  H  54]  p  419 

E.  Clauses  in  Blank     55]  p  419 

F.  Substituted PoKeiea      56-^7]  p  420 

1.  In  General     66]  p  420 

2.  Of  New  Company  [$  57]  p  420 

G.  Reformation  of  PoUey  [$  58]  p  420 

H.  Cancellation  or  Forfeiture  of  PoUey  [($  59-60]  p  420 

1.  In  General     59]  p  420 

2.  Waiver  of  Forfeiture  [J  60]  p  420 

X  EFFECT  OF  IQSBEPBESEirrATIONB  IN  APFUOATXON       61-^71]  p  420 

A.  In  General     61]  p  420 

B.  Mistaken  Statements      62]  p  421 

C.  Materiality  of  Statements  [$  63]  p  421 

D.  False  Warranties  [$  64]  p  422 

£.  Interpretation  of  Statements  in  Application      65]  p  422 
V.  False  Statements  Inserted  by  Agent        66-67]  p  423 

1.  In  General      66]  p  423 

2.  Knowledge  or  Bequest  of  Insured  [(  67]  p  424 

G.  Renewal  of  Policy  [$  68]  p  424 

H.  Waiver  by  Insurer  [$$  69-71]  p  424 

1.  In  General  [$  69]  p  424 

2.  Knowledge  of  Insurer      70]  p  424 

3.  Provision  in  Policy  as  to  Change  of  Vocation  [$  71]  p  424 

XL  AOdDENTS  AND  BISKS  INSUBES  AaADTST       72-99]  p  425 

A.  Accidental  Injuries  [H  72-77]  p  425 

1.  Meaning  of  Terms  "Accident"  and  "Accidental"  [j  ra]  p  425 

2.  What  Are  Accidental  Injuries  [$§  73-77]  p  427 

a.  In  General  [}  73]  p  427 

b.  Strain  or  Rupturf  [i  74]  p  429 
c  Disease  [$  75]  p  430 

d.  Blood  Poisoning  [J  76]  p  430 

e.  Intentional  Injuries  Inflicted  by  Third  Persons  H  77]  p  431 
.B-  External,  Violent,  and  Accidental  Means  [%  78]  p  431 

C.  External  and  Visible  Signs  of  Injury  [%%  79-80]  p  433 

1.  7m  General      79]  p  433  ^ 

2.  Nature  of  Mark  or  Sign  [%  80]  p  433 

D.  Risks  of  Occupation  [%%  81-91]  p  434 

1.  In  General  [$  81]  p  434 

2.  What  Risks  Are  Included  [$  82]  p  435 

3.  Classification  of  Risk        83-01]  p  436 

s.  Jn  General  {_%  83]  p  436 

b.  deification  by  Agent  as  Binding  Insurer  [(  84]  p  436 
e.  Change  of  Classification  [$  85]  p  436 

d.  General  Classification  as  Waiver  of  Express  Exception  [$  86]  p  437 

e.  Hazardous  Employments        87-91]  p  437 

(1)  In  General      87]  p  437 

(2)  Change  of  Occupation      88]  p  438 

(3)  Temporary  Exposure  to  Increased  Hazard  \i  SO]  p439 

(4)  Distinction  between  Occupation  and  Act     90]  p  439 

(5)  Injury  Not  in  Course  of  Employment     01]  p  439 

E.  Risks  of  Travel  [H  92-97]  p  430 

1.  In  General  [$  92]  p  439 

2.  Getting  On  or  Off  Conveyance      93]  p  440 

3.  Riding  on  Locomotive  [$  94]  p  440 

4.  Riding  on  Platform  of  Conveyance  [t  95]  p  441 

Digitized  by 


Google 


ACCIDENT  INSURANCE 


[1C.J.]  399 


5.  Walking  [$  96]  P  441 

6.  Requirement  of  Compliance  with  Carrier'a  Bulea      97]  p  441 

F.  Injuries  in  Elevator  [$  98]  p  441 

G.  Injuriee  in  Burmn^  Building      90]  p  441 

Zn.  AOOZDENTS  AND  BISKS  EXOSPTBD       100-160]  p  442 

A.  In  General  [f  100]  p  442 

B.  Particular  Exceptions  [if  101-160]  p  442 

L  Intentional  Injuries       101-107]  p  442 

a.  In  General     101]  p  442 

b.  Intent  of  Person  Inflicting  Injury  as  an  Element  [$t  102-1041  p  442 

(1)  In  General     102]  p  442 

(2)  Injury  by  Insane  Person  [J  103]  p  ^3 

,         (3)  Injury  by  Intoxieaied  Person  [J  104]  p  443 
fl.  Consent  or  Procurement  of  Insured  [$  105]  p  443 

d.  Qualification  as  to  Injuries  InfUeted  by  Burglars,  Etc.  [%  106]  p  443 

e.  Waiver  of  Exception  [$  107]  p  443 

2.  Suicide  or  Self-Inftieted  Injuries  [$|  108-110]  p  443 

a.  Provision  in  Policy       108]  p  443 

b.  Insanity  of  Insured       109]  p  444  . 
c  Intention  of  Insured  [$  110]  p  444 

S.  Voluntary  Exposure  to  Unnecessary  Danger       111-122]  p  444 

a.  Provision  in  Policy  [4  111]  p  444 

b.  What  Constitutes  Such  Exposure  [H  112-120]  p  444 

(1)  Consciotts,  Intentional  Exposure  [$  112]  p  444 

(2)  Reckless  or  Wanton  Conduct  [$  113]  p  446 
rS)  Premeditation  or  Impulse      114]  p  446 

(4)  Distinction  between  Voluntary  Act  and  Voluntary  Exposme  [J  115]  p  446 
<5)  Obviousness  of  Danger  [$  116]  p  446  ^' 

(6)  Reality  of  Danger       117]  p  447 

(7)  Distinction  between  Necessary  and  Unnecessary  Danger      118]  p  447 

(8)  Illustrations  m  119-120]  p  448 


,         (a)  Circumstances  Amounting  to  Voluntary  Exposure  to  Unnecessary  Danger 
[$  119]  p  448 

(b)  Circumstances  Q*iot  Amounting  to  Voluntary  Exposure  to'  Unnecessary 
Danger  [$  120]  p  449 
e.  Custom  of  Insured — Contemplated  Risks      121]  p  450 

d.  Exposure  Must  Be  the  Cause  of  Injury  or  Dedth      122]  p  450 
4.  Negligence  [$  123]  p  450 

6.  Lack  of  Due  Diligence  [$  124]  p  450 

6.  Bodily  Infirmities  or  Disease        125-129]  p  451 

a.  In  General  [$  125]  p  451 

b.  What  Constitutes  Bodily  Infirmity  or  Disease      126]  p  462 

e.  Combined  Effects  of  Acddent  and  Disease      127]  p  452 

d.  Disease  Resulting  from  Accident  [$  128]  p  453 

e.  Special  Provi%  Limiting  General  Proviso  [$  129]  p  454  , 

7.  Irihalation  of  Gas  [$  130]  p  454 

8.  Surgical  or  Medical  Treatvaent  [$  131]  p  454 

9.  Lifting  or  Overexertion      132]  p  455 

10.  Poison       133-138]  p  455 

a.  Provision  in  Policy;  Meaning  of  Tern  [%  133]  p  455 

b.  Accident  or  Design      134]  p  456 

c.  Blood  Poisoning      135]  p  456 

d.  Asphyxiation  [$  136]  p  456 

e.  External  Contact  with  Poisonous  Substance,  [$  137]  P  456 

f.  Eating  Food  [4  138]  p  456 

11.  Hunting  or  Fishing  H  139]  p  456 

12.  BandUng  Firearms  [$  140]  p  456 

13.  Shooting  [$  141]  p456 

14.  Taking  Part  in  Gymnastics     142]  p  456 

15.  Insanity  [f  143]  p  457 
16.. Intoxication     144]  p  45Z 

17.  Violation  of  Law     145]  p  457 

18.  Fighting     146]  p  459 

19.  Assault  Provoked  by  Quarreling  [f  147]  p  459 

20.  Violation  of  Rules  of  Carrier  or  Corporation      148]  p  459 

21.  Entering  or  Leaving  Conveyance       149-150]  p  460 

a.  In  General  [$  149]  p  460 

b.  Qualification  as  to  Railroad  Employees      150]  p  460 

22.  Riding  u>  Conveyance  Not  Provided  for  Passengers  [i  151]  p  461 


Digitized  by 


400  [1C.J.] 


ACCIDENT  INSURANCE 


23.  On  Platform  or  Steps  of  Moving^  Coftveyance     132]  p  461 

24.  WalHng  on  BaUroad       153-158],  p  461 

a.  In  General     153]  p  461 

b.  What  Conatitutea  Roadbed  or  Bight  of  Way  [$  154]  p  461 

c.  What  Is  a  Walking  on  the  Boadhed      155]  p  462 

d.  Intention  of  Insured  {%  156]  p  462 

e.  Injury  by  Moving  Train       157]  p  462 

f.  Exception  of  Railroad  Employees      15S]  jd  462  ■ 

25.  In  Wild  or  Uncivilized  Country  [S  159]  p  462 

26.  Beyond  the  Seas     160]  p  4G2 


Zm.  EXTENT  OF  DTJURT  OE  DISABIUTT  A8  APFEOTIlfa  JHSnBEB'S  UABXLITT   [(f  161 

177]  p  462  '  "  .  ■ 

A.  Total  Disability  [H  161-172]  p  462 

1.  In  General  [$  161]  p  462  . 

2.  Associated  Words  of  Limitation  [H  162-170]  p  463- 

a.  In  General  [$  162]  p  463  . 

b.  To  Fallow  Usual  Occupation  or  Employment      163]  p  403 

C.  To  Transact  Any  and  Every  Kind  of  Business  Pertaining  to  Occupal ion  [$  104J  p  4ft 

d.  To  Follow  Usual  or  Some  Other  Occupation  [J  165]  p  465 

e.  To  Follow  Any  Occupation  [$  166]  p  465 

f.  To  Transact  Any  and  All  Kinds  of  Business  [§  167]  p  4G5 

g.  To  Perform  or  Direct  Any  Kind  of  Labor  or  Business      168]  p  466 

h.  To  Labor  [$  169]  p  466 

.  i.  Confinement  to  House  [$  170]  p  466 

3.  Continuous  or  Recurring  Disability  [$  171]  p  466 

4.  Death  as  Total  Disahility  [§  172]  p  466 

B.  Care  oS^hysician  [-^  173]  p  466 

C.  PermaWnt  Disability  [{  174]  p  466    '  i 

D.  Loss  of  Member  of  Body  [5  175]  p  467 
"E.  Loss  of  Sight  1^176]  p  AGS 

F.  Loss  of  Business  Time  [{  177]  p  468 
XIV.  TIME  OF  DEATH  OB  COMMENCEMENT  OF  DIS ABILITY  AS  AEFEOTINa  INSTJIUSB'S 
LLABnilTT  [U  178-179]  p  468  '  i 

A.  Immediate  Disability  [$  178]  p  468 

B.  Death  or  Disability  within  Specified  Time  [i  179]  p  469 
XV.  PBOXIUATE  CAUSE  [$  180]  p  470 

XVI.  NOTICE  AND  PEOOPS  OP 'INJURY  OB  DEATH  [5$  181-206]  p  471 
A  Necessity  for  [H  181-183]  p  471 

1.  Jn  General      181]  p  471 

2.  In  Case  of  Successive  Injuries  [$  182]  p  473 

3.  Protection  of  Bights  of  Beneficiary  [$  183]  p  473  j 

B.  By  Whom  to  Be  Given  f$  184]  p  474  -  , 

C.  Time  for  Giving  [$$  185-186]  p  474  I  . 

1.  What  Constitutes  Immediate  Notice  [$  185]  p  474     g  j 

2.  Time  from  Which  Period  Allowed  by  Policy  Begins  To  Bun  [$  186]  p  475  i 

D.  Place  at  Which  to  Be  Given  [$  187]  p  476 

E.  Contents  and  Sufficiency  of  Notice  or  Proofs       188-191]  p  476  : 

1.  In  General  U  188]  p  476  I 

2.  Physician's  Certificate  [$  189]  p  477 

3.  Disclosure  of  Facts  Available  as  Defense      190]  p  477  >  i 

4.  Failure  to  Disclose  Subsequent  Injuries      191]  p  477  | 

F.  Additional  Proofs  [$  192]  p  477  '  I 

G.  Effect  of  Misstatements  [H  193-194]  p  477 

1.  In  General  [$  193]  p  477  . 

2.  Conclusiveness  [}  104]  p  477  I 

H.  Waiver  of  Notice  or  Proofs  or  Defects  Therein       195-206]  p  478  ! 

1.  In  General  [$  195]  p  478 

2.  What  Amounts  to  Waiver  [{$  196-206]  p  478  I 


a.  In  General      196]  p  478 

b.  Retention  of  Defective  Notice  or  Proofs      197]  p  479 

e.  Retention  of  Notice  or  Proofs  Furnished  after  Time  Limited  [J  198]  p  479 

d.  Acting  on  Notice  Furnished  [$  199]  p  479 

e.  Requiring  More  Than  Prescribed  Proof      200]  p  479 

f.  Refusal  to  Furnish  Blanks       201]  p  479 

g.  Furnishing  Blank  Proofs  [$  202]  p  480 

h.  Requesting  Proofs  after  Time  Limited  [$  203]  p  480 

i.  Collection  of  Premiums  Subsequently  Falling  Due  [$  204]  p  480 
j.  Admission  in  Pleading      205]  p  480 

k.  Denial  of  Liability  on  Other  Grounds     206]  p  480 
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EtIOHTS  OF  mSUBEB  WITH  SEFEBEKOE  TO -DEAD  BODY  OF  DTSmiED  m  207-  ^ 
208]  p  481 

A.  To  Have  Autopsy  Performed  [$  207]  p  481 

R.  Xo  Notice  of  Autopsy  [$  208]  p  481 
RECEIPT,  BEUSASE,  AND  DISOEABOE  OF  ZNSX7BBB     200]  p  4B1 
J^BITBATION  0£  KEFEBENOE  [(  210]  p  482 
ACTION'S       211-345]  p  483 

A.  Right  of  Action      211]  p  483 

B.  Form  of  Action      212]  p  483 

C.  Conditions  Precedent       213-218]  p  483 

1.  Jn  General      213]  p  483  "  .  > 

2.  Execution  and  Delivery  of  Policy  [$  214]  p  483 

3.  Furnishing  Proof  of  Character  of  Injury      215]  p  484 

4.  Good  Standing  of  Member      216]  p  484 

•5.  Release  of  Claim  against  Raflroad   [$  217]  p  484 
6.  Waiver  of  Condition  Requiring  Written  Demand  before  Suit  [J  218]  p  484 
T>.  Time  to  Sue  and  Limitations  [H  219-224]  p  4S4 
1-  Accrual  of  Right  of  Action  [$  219]  p  484 
2.  Limitation  in  Policy  [$}  220-224]  p  484 

a.  Validity  and  Effect  [$  220]  p  484 

b.  Effect  of  Amendment  of  Complaint  [$  221]  p  485 

c  Time  from  Which  Period  Begins  to  Run  [J  222]  p  485 

d.  What  Constitutes  Commencement  of  Action     223]  p  486 

e.  Waiver  of  Limitation      224]  p  486 

E.  Defenses  [H  225-233]  p  487 

1.  Negligence  of  Insured  [4  225]  p  487 

2.  Refusal  to  Allow  Examination  [$  226]  p  487 

3.  Assignment  by  Beneficiary  [§  227]  p  487 

4.  Fraud  in  Obtaining  Policy      2^]  p  487 

5.  Forfeiture  of  Policy  {%  229]  p  487 

6.  Misconduct  of  Insurer*g  Agent  [f  230]  p  488 

7.  Right  of  Plaintiff's  Husband  to  Her  Services      231]  p  488 

8.  Recovery  by  Insured  from  Person  Causing  Injury      232]  p  488 

9.  Waiver  of  Defenses  [i  233]  p  488 

F.  Venue     234]  p. 488 
O.  Parties  [$  235]  p  488 
H.  Process      236]  p  488 

.  I.  Plea^ng       237-275]  p  489 

L  Declaration,  Petition,  or  GomplaiMt  [}f  237-256]  p  489 

a.  In  General  [$  237]  p  489 

b.  Particular  Averments        238-252]  p  489 

(1)  Right  of  Plaintiff  to  Sue      238]  p  489 

(2)  Injury  and  Disability  [$  239]  p  489 

(3)  '  External,  Violent,  and  Accidental  Means  [§  240]  p  489  . 

(4)  VisibU  Marks  of  Injury  [$  241]  p  490  ' 

(5)  Denial  of  Liability  by  Insurer      242]  p  490 

(6)  Insurable  Interest  [$  243]  p  490 

(7)  Compliance  with  Conditions        244-247]  p  490 
*      (a)  Conditions  Precedent       244-245]  p  490 

aa.  In  General      244]  p  490 

bb.  Service  or  Waiver  of  Notice  and  Proofs  of  Loss  [$  245]  p  490 
'      (b)  Conditions  Subsequent  or  Collateral  f$  246]  p  490 
(c)  Waiver  of  Compliance      247]  p  490 

(8)  Negativing  Exceptions  f?  248]  p  490 

(9)  Occupation  of  Insured  [$  249]  p  49L 

(10)  Demand  and  Refusal  to  Pay  [§  250]  p  491 

(11)  In  Action  against  Assessment  Company  f$  251]  p  491 

(12)  In  Action  against  Substituted  Insurer  [$  252]  p  491 
.   c.  Policy  as  Part  of  Complaint      253]  p  491 

d.  Variance  between  Averments  of  Complaint  and  Policy  [$  254]  p  492 

e.  Amendment  [$  255]  p  492 

f.  Curing  of  Defects  by  Averments  of  Plea,  Answer,  or  Reply  [J  256]  p  492 
2.  Plea  or  Answer  \H  257-273]  p  492 

a.  In  General  [?  257]  p  492 

b.  Jlime  for  Pleading  in  Abatement  [$  258]  p  492 

c.  Averments  as  to  Particular  Matters  of  Defense  [H  259-271]  p  492 
,  (1)  Unautkorieed  Act  of  Agent      259]  p  492 

(2)  Denial  of  Accidental  Means      260]  p  492 

(3)  Denial  of  Existence  of  Marks  on  Body      261]  p  492 
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(4)  Breach  of  Condition       262-263]  p  493 

(a)  In  General  [$  262]  p  493 

(b)  Failure  to  Serve  Notice  and  Proofs     263]  p  403 

(5)  False  Representations  or  Concealment      264]  p  493 
^6)  Excepted  Risk        26&-'263]  p  493 

(a)  In  General  [$  265]  p  493' 

(b)  Voluntary  Exposure  to  Unnecessary  Danger  [%  2Sff]  p^3 
(e)  Flotation  of  Law  H  267]  p  493 

(d)  Negligence  [4  268]  p  494 

(7)  Limitation  [U  269-270]  p  494 

(a)  As  to  Amount  Recoverable  [$  269]  p  494 

(b)  As  to  Time  of  Suing  [$  270]  p  494 

(8)  Violation  of  Rules  or  By-Laws      2n]  p  4S4 
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ACCIDENT  INSURANCE , 


[§§  1-2 


L   DEFIKITION  ASD  KATUBE 


1],  Accident  insaranee  ia  a  contract  where- 
by the  .insurer  agrees  to  pay,  in  ease  the 
insured  receives  any  personal  injury  through  acci- 
dent, a  weekly  amount  for  the  period  of  disa- 
bility resulting  from  each  accident,  or  a  fixed 


in 


ease  of  certain  specified  injuries,  or 
resulting  in  the  death  of  the  in- 


amount 
of  injuries 
Bured/ 

The  contract  ia  not  one  of  indemnity  but  ia  an 

investment  by  the  insured.' 


n.    ANALOGT  TO  OTHEB  KINDS  OF  INSUBANOE 


2]  Insurance.  It  has  been  considered  that 
accident  insurance  is  akin  to  life  insurance;  and 
essentially  the  same  principles  underlie,  and  the 
same  rules  govern  both  kinds  of  insurance,"  and 
indeed,  where  an  accident  policy,  in  addition  to  the 
usual  provision  for  indemnity  against  loss  by  rea- 
son of  bod^y  injury  by  accidental, causes,  stipulates 


for  the  payment  of  a  certain  sum  to  a  person 
named  in  case  of  the  death  of  the  insured  by  acci- 
dent, it  would  seem  clear  that  it  is,  in  that  aspect, 
a  "life  insurance  policy"  or  "policy  of  insurance 
on  life"  as  those  terms  are  used  in  statutes  relat- 
ing to  such  policies.^  The  view  has  also  been 
advanced  that  accident  insurance,  being,  except  in 


1.    [a1    Other  dsnnltloui^d)  "A 

system  which  IndemnlfleB  the  Insured 
person  for  loss  of  business  time  re- 
sulting from  disabling  bodily  injuries 
Inflicted  by  external  and  accidental 
violence,  or  In  case  of  death  therefrom 
vtthln  a  certain  time  pays  the  legal 
heirs  a  sum  stated  In  the  contract." 
Americana  Accident  Insttrance.  (2) 
"A  fiontract  to  pay  a  fixed  sum  on 
death  resultlnv  from  accident,  either 
senerally.  or  limited  to  aecidents  of  a 
particular  kind.    Some  policies  also 

firovide  for  payment  of  a  fixed  week- 
y  sum  durloff  Incapacity  caused  by 
an  accidental  Injury."  Rapalje  &  !<■ 
Li.  D.  tit  Insurance.  See  also  Com.  v. 
Wetherbee,  105  Mass.  149;  Logan  v. 
Fidelity,  etc.,  Co.,  148  Mo.  114.  47  SW 
948;  English  I>.  D. 

[bl  The  term  "oasnalty  Insnr- 
wnoe"  has  been  deflned  as  meaning 
insurance  against  loss,  through  acci- 
dents, or  casualties  resulting  In  bodi- 
ly injury  or  death.  State  v.  Federal 
Inv.  Co.,  48.  Minn.  110,  111,  50  NW 
1028.  But  Ic  is  more  properly  conflned 
to  Insufance  against  the  effects  of 
accidents  resulting  In  the  loss  of  or 
injury  to  property.  Employers'  Lia- 
bility Assur.  Corp.  v.  Merrill,  156 
Mass.  404,  29  NE  529.  See  Casualty 
Insurance. 

[c]  Extension  of  scope  of  aooldent 
Insnranoe, — Originally  this  class  of 
insurance  was  conflned  to  such  ac- 
cidents as  resulted  In  bodily  Injury  to 
or  the  death  of  the  person  taking  out 
the  poUcy,  but  it  Is  not  restricted  by 
the  words  of  any  statute  to  such 
risks,  and  It  has  since  been  extended 
to  the  Issuance  of  policy  to  Indem- 
nify the  assured  against  claims  for  ac- 
cidental Injuries  to  persons  In  whom 
he  has  an  Insurable  interest  by  reason 
of  the  fact  that  he  is  legally  liable 
for  the  results  of  the  accidents  In- 
sured against.  Employers'  Liability 
Assur.  Corp,  v.  Merrill,  155  Mass.  404, 
29  NE  529  (where  it  was  held  that 
under  St.  [1887]  c  214  S  29  cl  5, 
authorizing  the  formation  of  compa- 
nies "to  Insure  against  bodily  injury 
and  death  by  accident,"  it  was  legiti- 
mate accident  Insurance  to  issue  pol- 
icies against  claims  for  accidental 
personal  Injuries  for  which  the  as- 
sured might  become  legally  liable,  as 
follows:  Injuries  to  others  than  em- 
ployees caused  by  any  horses,  teams, 
or  vehicles  owned  by  the  assured,  if 
engaged  in  his  business  and  In  charge 
of  his  employees;  injuries  caused  by 
any  elevator  owned  or  operated  by 
the  assured;  and  Injuries  to  workmen 
employed  by  other  contractors,  or  to 
the  public,  caused  by  the  assured 
and  by  his  own  workmen  but  not 
caused  by  a  subcontractor  or  his 
workmen).  See  generally  Liability 
Insurance  [15  C^o  10S5]. 

3.  Buttles  v.  Railway  Mall  Assoc., 
156  App.  Dtv.  485,  488-440.  141  NTS 
1024  (where  It  le  said:  "We  are  fur- 
ther of  the  opinion  that  an  accident 
insurance  contract  is  not  an  indemni- 
ty contract.  As  was  written  in  Gata- 
weiter  v.  Milwaukee  Electric  R,  etc.. 
Co.,  186  Wis.  84.  116  NW  633.  12S 
AmSR  10S7,  18  LEANS  £11  and  note. 


1$  AnnCas  633,  in  which  case  the  court 
was  concerned  in  determining  the 
quality  of  a  similar  contract  for  ac- 
cident Insurance:  'A  policy  of  casual- 
ty insurance,  ordinarily  has  mucih  the 
same  features  as  one  of  life  Insurance, 
though  it  Is  true  It  more  nearly  than 
one  of  life  Insurance  has  the  in- 
demnity feature.  The  amount  stipu- 
lated to  be  paid  is  a  flxed  sum  as  to 
each  particular  injury  specified  or  la 
computable  without  any  such  definite 
data  as  in  case  of  the  loss  of  prop- 
erty.* The  opinion  a>noludes:  'That 
such  a  policy  Is  an  investment  con- 
tract giving  to  the  owner  or  benefici- 
arj;  an  absolute  right,  Indeijiendent  of 
the  right  against  any  third  party  re- 
sponsiDle  for  the  Injury  covered  by 
ihe  policy;  that  if  such  a  company 
desires  protection  against  loss  caused 
by  the  wrongs  of  third  persbns  who 
would  ordinarily  be  liable,  they  must 
do  so  by  the  contracts  they  make; 
that  in  absence  of  a  feature  express- 
ly making  the  policy  of  Insurance 
an  indemnity  contract  it  should  not 
be  regarded  as  such,  but  held  to  t>e 
an  Investment  contract  In  which  the 
only  parties  concerned  are  the  insurer 
and  the  assured  or  the  beneficiary.' 
In  the  opinion  In  the  foregoing  case, 
^tna  L.  Ins.  Co.  v.  Parker,  96  Tex, 
287,  72  SW  168,  580,  621,  is  cited  and 
followed.  In  the  latter  case  the  Tex- 
as Supreme  Court  adopted  the  opin- 
ion of  the  lower  court  (30  Tex.  Civ. 
A.  521.  70  SW  621),  and  in  addi- 
tion said  upon  this  point:  'That  so 
far  as  the  right  of  subrogation  Is  con- 
cerned accident  Insurance  la  more  an- 
alogous to  life  Insurance  than  It  is 
to  either  marine  or  Are  insurance; 
and  it  has  been  held  that  it  does  not 
apply  in  case  of  life  insuranae,'  citing 
Bradbum  v.  Great  Western  R.  Co.,  L. 
R.  10  Exch.  1.  In  the  case  last  cited, 
as  reported  in  the  Weekly  Reporter, 
It  Is  said:  *If  a  man  is  Injured  on  a 
railway  through  the  company's  negli- 
gence he  is  not  to  have  less  because 
he  has  insured  himself  against  ac- 
cident. He  pays  his  premiums  In 
order  to  get  back  an  equivalent;  and 
if  he  is  liable  to  have  tne  amount  of 
his  insurance  deducted  he  loses  the 
benefit  of  the  premiums  paid.  It  Is 
said  that  he  is  only  actually  dam- 
aged beyond  the  amount  of  the  in- 
surance but  according  to  Dalby  v. 
India,  etc»  Life  Assur.  Co.,  IS  C.  B. 
866,  80  ECL  365,  18S  Reprint  495. 
insurance  is  not  a  contract  of  in- 
demnity. The  plaintiff  Is  entitled 
both  to  the  insurance  money  and 
compensation.  He  gets  his  Insurance 
money  under  a  contract  as  a  quid  pro 
quo,  having  paid  his  premiums  for  It; 
and  he  Is  entitled  besides  tq  compen- 
sation from  the  company  for  the  legal 
injury  they  have  committed.'  The 
application  to  have  the  verdict  re- 
covered against  the  railway  company 
because  of  personal  injuries  through 
the  company's  negligence  reduced  by 
the  amount  theretofore  recovered  by 
plaintiff  on  a  contract  for  accident 
insurance  was  denied.  It  is  true  that 
the  case  last  referred  to  did  not  In- 
volve the  determinatioD  of  the  same 


question  now  before  us;  but  the 
opinion  dearlr  indicates  that  a  con- 
tract for  accident  insurance  was  con- 
sidered by  the  court,  not  as  an 
Indemnity  contract,  but  like  life  insur- 
ance as  ohe  of  investment  only.  The 
case  cited  in  the  opinion  supra  la  the 
case  which  finally  determined  that  a 
policy  of  life  Insurance  Is  an  invest- 
ment and  not  an  Indemnity  contract. 
Other  cases  might  be  cited  containing 
similar  expreasTons  of  opinion  though 
decision  of  the  question  we  are  now 
conslderinr  was  not  directly  Involved.- 
Our  attention  has  not  been  called 
to  any  case  decldlns  that  accident 
insurance  fs  an  indemnity  contract. 
Some  general  statements  to  that  ef- 
fect have  been  made  by  text  writers, 
but  they  do  not  seem  to  be  supported 
by  authority.  Some  expressions 
found  in  the  opinion  In  Traveler's  Ins. 
Co.  V.  Great  Lakes  Engineering 
Works  Co.,  184  Fed.  426,  lof  CCA  20, 
36  LRANS  60  and  note,  are  pointed 
to  by  appellant's  counsel  as  indicat- 
ing that  accident  insurance  is  a  con- 
tract of  that  kind.  But  the  court  in 
that  case  was  consideriM  an  em- 
ployer's liability  policy  an£^hese  ex- 
pressions were  obiter").  See  also 
HalBbury  Laws  Eng.  566.  But  see 
infra  note  7. 

3.  National  Acc.  Soc.  v.  Ralstln, 
101  III.  A.  192;  Logan  v.  Fidelity,  etc., 
Co.,  146  Mo.  114.  47  SW  948.  Compare 
Reg.  v.  Stapleton,'21  Ont.  678. 

''Neither  the  enlarged  provisions, 
covering  death  from  the  usual  aa 
well  as  the  unusual  or  accidental 
causes,  as  In  the  ordinary  life  policy, 
nor  the  restricted  provisions  as  in 
some  accident  policies  covering  lia- 
bility for  death  alone  from  accidental 
causes,  nor  the  Insertion  of  an  In- 
demnity clause.  In  case  of  disability. 
In  an  accident  policy  covering  death 
from  external,  violent  or  accidental 
means,  in  any  wise  affect  the  nature 
or  construction  of  the  provisions 
which  are  common  to  all  the  policies. 
.  .  .  An  examination  of  the  vari- 
ous schemes  of  accident  and  life  in- 
surance must  convince  any  one  that 
although  there  are  differences  in  the 
result  sought  of  accomplishment'  in 
some  particulars,  there  are  many  re- 
quirements and  provisions  in  com- 
mon to  both  and  that  the  only  sub- 
stantial difference  between  the  two 
plans  of  Insurance  on  life  is,  that  In 
the  accident  contract,  death  must  re- 
sult from  a  more  limited  number  of 
causes  than  Is  covered  by  the  other 
and  broader  contract  of  Insurance  on 
life,  called  life  Insurance  contracts." 
Logan  V.  PidelitT,  etc.,  Co..  146  Mo^ 
114,  124,  47  SW  948.  B—  Life  Insur- 
ance. 

[al  Venalty  not  ^ypUoahle  to  ao- 
oUsnt  oompany. — A  statute  author- 
izing a  recovery  of  twelve  per  cent  , 
damages  and  attorney's  fees,  where  a 
"life  or  health  insurance  company" 
fails  to  pay  the  iwlioy,  has  been  held 
not  to  apply  to  accident  Insurance. 
Lane  v.  General  Acc.  Ins.  Co.,  <Tex. 
Civ.  A.)  113  SW  324: 

4.  See  Logan  v.  Plddlty,  etc.,  Co., 
146  Mo.  114,  47^W  948  |wh«rft  the 
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case  of  death,  a  contract  of  indemnit;,'  is  more 
analogous  to  fire  instirance  than  to  any  other  bnneh 
of  insurance;*  but,  inasmuch  as  every  insurance 
oontract  is  one  of  indemnity/  it  is  difficult  to 
accede  to  this  view.   The  truth  of  the  matter  is 


that  accident  insurance  is  analogous  to  all  other 
kinds  of  insurance  and  is  governed  by  the  same 
general  rules,  although  the  character  of  the  risk 
necessitates  particular  applicatitms  thereof  and  cer- 
tain special  rules  peculiar  to  this  class  of  insurance. 


m.  POWES  TO  INSURE 


3J  A.  la  OeneraL  In  the  absence  of  express 
authority  a  corporation  oi^;anized  for  ordmary 
basiness  purposes  eannot  lawfully  issae  accident 
insurance  policies' 

4]  B.  limitotioiia  of  Power.  An  accident 
insunuiM  company  which  is.restrided  by  Jaw  to 
the  issuance  of  certain  classes  of  policies  has  no 
power  to  issue  poIiei»  covering  any  other  kind  of 
insurance;*  but  a  company  whose  charter  author- 
izes it  to  issue  insurance  against  disabilities  by 
sickness  or  disease,  or  other  bodily  infirmities,  may 
issue  policies  covering  disabilities  or  bodily  ii^rmi- 


ties  caused  by  accidental  means.^**  .Under  a  statute 
prohibiting  an  inanranoe  company  from  issuing 
more  than  one  class  of  insurance,  a  company  hav- 
ing authority  to  issue  general  accident  policies 
and  employers'  liability  insurance  may  legally 
issue  horse  or  vehicle,  elevator,  general  lia- 
bility, and  outside  liability  polides,^^  but  a  life 
insurance  company,  authorized  by  stotute  to  issue 
accident  and  health  as'  well  as  life  insurance, 
has'  been  held  not  entitled  to  join  two  or 
more  of  such  classes  of  insurance  in  the  same 
policy.** 


IV.  AGENTS 


[4  5]  A.  How  Authority  Shown.  An  figency  for 
the  insurer  may  be  shown  by  its  having  held, the 
alleged  ^ent  out  as  such,*"  or  by  the  acta  of  the 
person  claimed  to  have  acted  as  agent,  and  by  the 
acquiescence  in  and  acceptance  of  such  acts,  or  the 
benefits  seeming  therefrom,  by  the  insurer.*' 

policy  tn  sutt  contained  a  provision 
Insuring:  against  death  by  accidental 
causes,  and  the  question  was  whether 
It  was  a  "policy  of  insurance  on  life" 
-within  the  Missouri  statute  provid- 
ing- that  in  a  suit  on  such  a  policy 
it  should  be  no  defense  that  the  in- 
sured committed  suicide,  and  that 
any  stipulation  in  the  policy  to  the 
contrary  should  be  void,  and  the 
court  distinguished  between  Insurance 
companies  and  Insurance'  policies  as 
sabjeota  of  classification,  and  held 
that  the  statute  affected  all  policies 
of  insurance  on  life,  from  whatever 
class,  department,  or  line  of  Insur- 
ance the  policy  might  be  Issued  or 
by  whatever  name  or  designation  the 
company  might  be  known,  saying 
that  "insurance  on  life  Includes  all 
policies  of  insurance  in  which  the 
payment  of  the  insurance  money  Is 


6]  B.  Limitations  of  Authority.  It  is  the  duty 
of  the  insurer  to  bring  restrictions  of  its  agent's 
authority  to  the  knowledge  of  those  dealing  with 
him,*'  and  a  limitation  of  the  agent's  authority,  of 
which  insured  has  no  notice,  is  not  binding  upon 
him.**  But  where  the  insured  is  fully  informed  of 


contingent  upon  the  loss  of  life"). 

[a]  Ths  VnasTlTaBla  statnta  <act 
Hay  11,  ISSl,  F.  L.  SO)  which  pro- 
vides that  all  lile  insurance  policies 
which  contain  any  reference  to  the 
application  of  the  insured  shall  con- 
tain or  have  attached  to  said  policies 
correct  copies  of  the  application,  and 
unless  so  attached  and  accompanying 
the  policy  no  such  application  shall 
be  received  In  evidence,  has  been  held 
by  the  state  courts  to  apply  to  acci- 
dent insurance  policies  providing  for 
a  payment  In  case  of  death.  Zlmmer 
V.  Central  Acc.  Ins.  Co.,  207  Pa.  472, 
66  A  lOOS:  Pickett  v.  Pacific  Mut.  L. 
Ins.  Co.,  144  Pa.  79,  22  A  871,  27 
AmSR  618,  13  LRA  661.  But  the 
United  States  circuit  court  of  ap- 
peals has  reachefl  a  different  conclu- 
sion from  that  of  the  supreme  court 
of  the  state,  and  held  that  the  statute 
did  not  apply  to  such  accident  poli- 
cies. National  Acc,  Soc.  v.  Dolph,  94 
Fed.  743,  38  CCA  1:  Standard  L..  etc.. 
Ins.  Co.  V.  Carroll,  8S  Fed.  567.  30 
CCA  2SS,  41  liRA  194  [dist  Pickett 
V.  Pacific  Mut.  L.  Ins.  Co.,  144  Pa. 
19,  22  A  871.  27  AmSR  618.  13  LRA 
661]. 

6.  OontzMt  not  strictly  one  of  In- 
dsnal^  see  supra  S  1. 

6.  7  Am.  L.  Rev,  587.  See  also 
Nlblack  Ben.  Soc.  ft  Acc.  Ins.  t  363. 

7.  See  Insurance  [22  Cyc  lSg4, 
J38S1. 

a.  Com.  V.  Philadelphia  Inauirer, 
8  Pa.  Dlst.  742,  IB  Pa.  Co.  4«3  (where 
a  corporation  organised  for  the  pur- 
pose of  publishing  a  newspaper  in- 
serted an  "Insurance  coupon"  in  its 
paper  by  which  it  agreed  to  pay  live 


hundred  dollars  to  the  legal  heir  of 
any  one  who  should  meet  death  by 
accident,  if  such  coupon  or  a  copy 
of  the  newspaper  containing  it  should 
be  on  his  person  at  the  time  of  the 
accident,  and  It  was  held  in  a  quo 
warranto  proceeding  that  such  cor- 
poration was  exercising  a  franchise 
not  contained  in  Its  charter,  namely, 
the  making  of  contracts  insuring 
against  accidents,  and  that  It  should 
be  ousted  from  such  pretended  fran- 
chise). 

e.  Atty.'Oen.  v.  Berkshire  Health, 
etc..  Assoc.,  171  Mass.  458,  BO  NB 
930;  (both  consti^ulng  St.  [1890]  c  421 
i  1,  and  holding  that  such  a  com- 
pany could  not  Issue  policies  Insur- 
ing against  sickness):  Atty.-Gen.  v. 
Bay  State  SBeneflclary  Assoc.,  171 
Mass.  455.  50  929. 

[a]  Umltatioa  to  aoddents  while 
trsv^Unfi^ — An  accident  Insurance 
company,  organised  under  a  statute 
limiting  its  powers  to  Insurance 
against  Injurisa  while  travellnc.  was 
held  to  have  no  power  to  Insure 
against  Injuries  incurred  In  any  other 
mantier;  and  a  policy  Issued  in  ex- 
cess of  Its  power  was  held  to  be  void, 
although  broad  enough  to  cover  the 
injury  which  it  purported  to  insure 
against.  Miller  v.  American  Mut. 
Acc.  Ins  Co.,  92  Tehn.  167,  21  8W 
39.  20  LRA  765  and  note. 

[b]  Bsmedy  of  Insured. — ^Where 
an  Insurance  company,  which  under 
its  charter  can  insure  only  against 
accidents  to  travelers,  issues  a  gen- 
eral accident  policy,  the  contract  is 
ultra  vires,  and  the  remedy  of  the 
Insured  is  In  disaffirmance  of  the 
contract  and  for  an  accounting.  Mil- 
ler V.  American  Mut.  Acc.  Ins.  Co., 
92  Tenn.  167,  21  SW  39,  20  LRA  765. 

10.  Miller  V.  American  Mut.  Acc. 
Ins.  Co..  92  Tenn.  167,  21  SW  39,  20 
LRA  765. 

11.  Bmplovers'  Liability  Assur. 
Corp.  V.  Merrill,  156  Mass.  404,  29 
NE  529. 

13.  ^tna  L.  Ins.  Co.  v.  Hardlson. 
199  Mass.  181.  85  407. 

[a]  Folloy  held  not  one  of  aool- 
dent  as  well  as  life  Inraranoe. — An 
Industrial  policy  which  provided  that 
one  half  of  the  insurance  should 
be  payable  If  death  .should  occur 
within  six  months  from  the  date  of 
the  policy,  but  that,  In  the  event  of 
the  death  of  the  Insured  from  acci- 
dent within  six  months  from  date, 
the  full  amount  should  be  paid,  did 
not  provide  for  accident  Insurance, 


and  hence  was  not  invalid;  under  St. 
[1907]  c  676  S  34,  whereby  accident 
insurance  must  be  written  tn  a  sepa- 
rate and  distinct  policy.  Metropolitan 
L.  Ins.  Co.  v.  Insurance  Comra.,  208 
Mass.  386,  94  NB  477. 

13.  See  Van  Cleave  v.  Union  Cas- 
ualty, etc..  Co..  82  Mo.  A.  668. 

[a]  A  special  sdliister,  when  oc- 
cupying the  office  and  performing  the 
duties  of  a  chief  adjuster,  comes 
within  the  scope  of  his  apparent  au- 
thority in  contracting  to  pay  the  pol- 
icy on  certain  conditions,  notwith- 
standing secret  limitations  to  the 
contrary.  Van  Cleave  v.  Union  Cas- 
ualty, etc.  Co.,  82  Mo.  A.  668. 

14.  North  American  Acc.  Ins.  Co. 
V.  Bowen.  (Tex.  Civ.  A.)  102  SW  163. 

[a]  OonaspoBdaino*  In  nnme  of 
BUiaaffsK^Where  a  certain  person, 
who  was  In  the  office  of  the  general 
manager  of  the  company  and  had 
charge  of  the  claim  of  Insured,  wrote 
to  the  company  with  reference  to  the 
matter,  signing  the  name  of  the  man- 
ager, but  adding  his  own  initials,  and 
uie  company  replied  to  the  manager, 
and  this  person  received  the  letter 
and  communicated  to  the  insured  the 
contents  thereof,  consisting  of  a 
denial  of  full  liability  under  the 
claim,  the  authority  of  such  person 
to  act  for  the  company  was  suffi- 
ciently established.  Sheanon  v.  Pa- 
cific Mut.  L.  Ins.  Co..  83  Wis.  507, 
53  NW  878. 

[b]  One  who  has  eeased  to  be  the 
TSgnlaT  agent  of  the  Insurer,  but  con- 
tinues to  solicit  and  take  renewals 
from  persons  whom  he  had  previously 
Insured,  taking  a  commission  from 
the  premiums  paid,  the  insurer-ac- 
cepting the  renewals,  will  be  deemed 
the  agent  of  the  Insurer  and  not  of 
the  insured.  Back  v.  Employers'  Lia- 
bility Assur.  Corp.,  93  Fed.  930. 

15.  Kerlln  v.  National  Acc.  Assoc., 
8  Ind.  A.  S28,  35  NE  39.  36  NE  156; 
Howe  V.  Provident  Fund  Soc,  7  Ind. 
A.  586,  34  NE  830;  Travelers'  Ins.  Co. 
V.  Ebert.  47  SW  865,  20  KyL  1008; 
North  American  Acc.  Ins.  Co.  v. 
Bowen,  fTex.  Civ.  A.)  102  SW  163. 

16.  Despaln  v.  Pacific  Mut.  L.  Ins. 
Co.,  81  Kan.  722,  106  P  1027;  Manu- 
facturers' Acc  Ins.  Co.  V.  Pudsey,  27 
C^an.  S.  C.  374. 

[a]  Seotet  Instenctlons  to  an 
agent  will  not  bind  the  Insured  who 
has  no  knowledge  of  such  instruc- 
tions. Van  Cleave  v.  Union  Casualty, 
etc..  Co..  82  Mo.  A.  668.  _ 

[b]  ButnMttov-4o  acmtf  sad 
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the  limited  and  rsBtrieted  authority  of  the  agent, 
he  cannot  rely  on  an  agreemeoit  made  by  the  agent 
beyond  the  scope  of  his  authority." 

[^7]  0.  Waiver  of  Oondittons  aiid  Forfeitures." 
The  acts,  assurances,  and  representations  of  an 
ag:ent  done  and  made  within  the  apparent  scope  of 
his  authority  are  binding  on  the  insurer;"  apd  this 
has  been  held  to  be  trae,  even  though  the  policy 
may  stipalate  to  the  eimtraxy,^  especially  where 
the  waiver  relates  to  eonditions  to  be  performed 
after  a  loss  occurs."  Consequently,  where  the  agent 
makes  misrepresentations  to  the  applicant  for  in- 
surance, as  to  the  scope  of  the  policy,  or  the  risks 
covered  by  it,  it  has  been  held  that  the  eompanv 
will  be  estopped  to  deny  sach  representations." 
So  also  a  representation  that  the  application  has 
been  accosted  and  a  policy  will  be  issued  binds  the 
company,^  and  a  general  agoit's  repre^tatkm 
that  a  premium  is  not  doe  when  in  fact  it  is  binds 


the  company  and  waives  a  forfature  for  non- 
payment of  the  premium.'* 

But  other  authorities  hold  that  a  waiver  by  the 
agent  is  not  binding  where  the  policy  eiqiressly 
stipulates  that  he  .has  no  power  to  waive  its  con- 
ditions,^ or  where  his  representations  are  in  direct 
conflict  with  material  stipulations  and  conditions 
of  the  policy  and  that  a  waiver  by  an  agent  is 
not  available  to  the  insured,  where  the  policy  speci- 
fies the  conditions  under  which  a  waiver  may  be 
made,  and  there  is  no  evidence  of  a  eompliance 
with  those  conditions.^ 

[$  8]  D.  Knowledge  of  Agent  as  Knowledge  of 
Inimnr.  Aetnal  knowledge  of  an  agent  is  eon- 
struetive  knowledge  of  the  insurer,*"  and  hence  the 
latter  caimot  avoid  a  policy  upon  the  ground  that 
ttie  risk  was  taken  in  i^orance  of  material  facts 
not  referred  to  therein,  if  tiwae  faets  were  known 
to  its  agent."  Under  snch  cireumstanees  it  is  hdd 


aolldtors  of  an  accident  Insurance 
company  rendering  the  operation  of 
a  circular  saw  a  prohibited  rlak  are 
not  admissible  to  modify  an  accident 
policy  held  by  one  to  whom  notice 
of  the  prohibition  was  never  elven  in 
any  way.  Denoyer  v.  First  Nat.  Acc. 
Co..  14S  Wis.  450,  130  NW  476. 

XT.  U.  8.  Mutual  Acc.  Assoc.  v. 
KIttenrinsr.  22  Coio.  267,  44  P  695. 
See  generally  Arency  [31  Cyc  1667]. 

18.  Waiver  ofi  Conditions  as  to 
pannent  of  premium  see  Infra  9  38. 
Stipulations  with  regard  to  notice 
and  proofs  of  iojory  or  death  '  see 
Infra  H  195-20*. 

19.  Pacific  Mut.  li.  Ins.  Co.  v. 
Snowden,  58  Fed.  342.  7  CCA  264. 

[a]  Oenexal  afsat^— An  furent 
clothed  with  the  power  of  aollcillng 
insurance,  delivering  policies,  ana 
collecting  premiums  is  a  general 
agent,  and  as  such  has  power  to 
waive  forfeitures  and  conditions  in 
the  policy,  notwithstanding  the  pro- 
vision therein  that  no  agent  has  such 

Sower.  Continental  Casualty  Co.  v. 
ohnson,  119  111.  A.  93. 

tb]  Xepresentatlcm  In  droular. — 
ere  a  circular  issued  by  an  In- 
surance company  represents  without 
qualification  that  the  company  Issues 
policies  providing  for  certain  pay- 
ments-In  the  event  of  special  Injuries, 
the  company  by  the  circular  repre- 
sents that  the  agent  has  authority  to 
Issue  a  policy  as  described  in  the  cir- 
cular, and  cannot,  in  case  of  such  in- 
juries, deny  his  authority  to  do  so. 
Pacific  Hut.  L.  Ins.  Co.  v.  Frank,  44 
Nebr.  320,  62  NW  454. 

[c1  BeUvergr  of  poUoy  wlllkont 
xatUloatloiL  of  horns  oSloe, — Where 
the  insurer  has  placed  the  agent  in 
a  position  to  deliver  a  completed 
policy  to  the  insured,  who  did  not 
know  that  the  company  required  all 
contracts  to  be  referred  to  the  home 
offlce,  the  Insurer  cannot  avoid  the 
policy  on  the  ground  that  the  con- 
tract was  not  submitted  to  the  home 
office  for  ratification.  American  Em- 
ployers' liiablHty  Ins.  Co.  v.  Barr,  68 
Fed.  873,  16  CCA  51. 

[d]  Agent  maj  watra  paynisnt  of 
prunlnm. — North  American  Acc.  Ins 
Co.  V.  Bowen,  (Tex.  Civ.  A.)  102  SW 
163. 

[e]  Waivsr  of  pajnwt  of  pre- 
mium Im  lastaUmanu.— Ordinarily  the 
agent  has  authority  to  waive  pay- 
ment of  the  premium  In  Installments, 
and  to  accept  payment  In  full  In  ad- 
vance. Kerlln  v.  National  Acc.  Assoc, 
8  Ind.  A.  628.  36  NK  39,  86  NB  156. 

[f]  Whara  a  deck  of  a  gaaeral 
■nBi  induces  the  insured  to  oelleve 
that  he  has  paid  the  premium  due 
from  the  Insured,  the  company  Is 
estopped  to  deny  payment.  TJnlon 
Casualty,  etc.,  Co.  v.  Bragg,  S3  Kan. 
281,  65  P  272. 

[g]  MOdifloattoa  of  contvaet  la 
MBowal  Moa^tr— Where  an  agent  of 
an  Insurance  company  has  authority 


to  Issue  receipts  for  it  for  renewal 

Sremiums,  and  the  company  furnishes 
im  with  printed  forms  for  receipts, 
the  agent  has  authority  to  modify 
the  contract  In  the  renewal  receipt. 
National  L..,  etc.,  Ins.  Co.  v.  Lokey, 
166  Ala.  174,  62  S  46. 

20.  Continental  Casualty  Co.  v. 
Johnson,  119  111.  A.  93;  U.  S.  Health, 
etc.,  Ins.  Co.  v.  Clark,  41  Ind.  A.  345, 
83  760. 

[a]  ZUnstratlOB. — Where  an  acci- 
dent Insurance  ticket  was  Issued  to 
a  woman,  pursuant  to  an  oral  con- 
tract with  the  agent  to  Insure  her 
against  loss  of  tune,  the  ticket  be- 
ing paid  for  at  the  rate  of  such  In- 
surance, btit  the  ticket  stipulated  for 
an  indemnity  both  for  loss  of  time 
and  for  death,  but  contained  this 
clause:  "Except  that  this  ticket  In- 
sures females  against  death  only," 
It  was  held  that  the  company  was 
bound  for  the  Indemnity  for  loss  of 
time  by  accident.  Travelers'  Ins.  Co. 
V.  Ebert,  47  SW  866.  20  KyL  1008, 
1009. 

at.    Travelers'  Ins.  Co.  v.  Harvey, 

82  Va.  949,  6  8E  563. 

aa.  U.  S. — New  York  Acc.  Ins.  Co.  v. 
Clayton,  69  Fed.  569,  8  CCA  218;  Pa- 
cific Mut.  L>.  Ins.  Co.  v.  Snowden,  68 
Fed.  342,  7  CCA  264.  Contra  Trav- 
elers' Ins.  Co.  V.  Henderson.  69  Fed. 
762.  16  CCA  390  [rev  65  Fed.  438] 
(holding  that,  where  the  policy  de- 
scribes the  class  of  risks  insured, 
and  the  assured  has  a  fair  opportu- 
nity to  read  the  Instrument,  the  com- 

Kny  Issuing  the  same  will  not  be 
und  by  representations  made  by 
its  agent.  In  good  faith  and  without 
any  Intent  to  deceive  or  defraud, 
that  the  policy  covers  certain  risks 
which  are  not  In  fact  within  Its  pro- 
visions). 

III. — National  Masonic  Acc.  Assoc. 
V.  Tltman,  68  111.  A.  642. 

Ky. — Travelers'  Ins.  Co.  V.  B%ert, 
47  SW  866,  20  KyL.  lOOS. 

Mo, — Brown  v.  Railway  Pass.  As- 
sur.  Co.,  45  Mo.  221. 

Nebr. — Pacific  Mut.  L.  Ins.  Co.  v. 
Frank,  44  Nebr.  820.  62  NW  454. 

S3.  Preferred  Acc,  Ins.  Co.  v. 
Stone,  61  Kan.  48.  68  P  986. 

34.  Continental  Casualty  Co.  v. 
Johnson,  119  111.  A.  93. 

28.  Thornton  v.  Travelers  Ins.  Co., 
118  Oa.  121,  42  SB  287.  94  AmSR  99; 
Ketcham  v.  American  Mut.  Acc.  As- 
sgc,  117  Mich.  621,  76  NW  6. 

[a1  Proviso  In  poUoy  i*™<%|«g 
agent's  antliorltr^Where  the  policy 
stated  that  It  would  not  cover  accl- 
denta  received  while  under  the  Influ- 
ence of  Intoxicating  liquor,  and  also 
stated  that  no  agent  had  power  to 
alter  or  waive  any  of  its  terms  or 
conditions,  and  the  agent  reported  to 
the  Insured  that  the  policy  would 
cover  an  accident  received  while  in- 
toxicated, it  was  held  that  the  ex- 
pressed restriction  In  the  poller  was 
pnver  and  would  be  auppOTted.  Cook 


V.  Standard  L.,  etc.,  Ins.  Co.,  84  Ulch. 
12.  47  NW  668. 

as.  Wheeler  v.  Fidelity,  etc.,  Co., 
129  Qa.  237,  68  8E  709;  Kelsey  v. 
Continental  Casualty  Co.,  131  Iowa 
207.  108  NW  221,  8  LRANS  1014. 

ra]  Xxtenston  bertmd  terns  of 
policy. — Where  the  policy  Insured  the 
holder  while  traveling  on  a  public 
conveyance,  and  the  agent  told  the 
applicant  that  the  policy  covered  all 
risks  during  hla  trip,  whether  upon 
a  conveyanoe  or  not.  It  was  held  that 
there  oould  be  no  recovery  where  the 
Insured  was  Injured  while  stopping 
at  a  town  upon  his  route,  and  that, 
where  the  policy  was  perfectly  plain 
and  unambiguous  In  Its  terms,  and 
where  there  was  no  evidence  of  fraud 
or  oonoealment,  the  representations 
of  the  agent  would  not  afCect  the 
contract.  Fidelity,  etc.,  Co.  v.  Teter, 
136  Ind.  672,  36  NB  288. 

[b]  A  false  reptesentation  that 
the  policy  ©overs  Injorlss  received 
while  mtoxloatea  does  not  bind  the 
company.  Cook  v.  Standard  1...  etc, 
Ins.  Co^84  Mich.  12.  47  NW  568. 

fi7.  Wheeler  v.  U.  S.  C^asualty  Co.. 
71  N.  J.  L.  896,  59  A  847  (where  the 
policy  stipulated  that  a  waiver  could 
be  made  only  by  written  consent  of  an 
ofiicer  of  the  insurer,  and,  there  be- 
ing no  evidence  of  the  consent,  the 
waiver  was  held  inoperative). 

aa.  Back  V.  Employers'  Liability 
Assur.  COTp.,  98  Fed.  930:  New  York 
Acc.  Ins.  Co.  V.  Clayton,  69  Fed.  569, 
8  CCA  213;  Mutual  Ben.  L.  Ins.  Co.  v. 
Roblson,  58  Fed.  723,  7  CCA  444,  22 
LJtA.  326;  Pacific  Mut.  L.  Ins.  Co.  V. 
Snowden,  58  Fed.  842,  7  CCA  264; 
Crawford  v.  Travelers'  Ins.  Co.,  124 
Ky.  783,  99  8W  963,  80  KyL  943,  124 
AmSR  426  and  note;  Follette  v.  IT.  S. 
Mutual  Acc  Assoc.,  110  N.  C.  377,  14 
SE  928.  28  AmSR  «9t  and  not«,  IS 
LRA  668. 

[a]  Otkw  lasmmBce. — ^Where  the 
application  truthfully  states  that  the 
applicant  is  carrying  other  insurance, 
a  policy  issued  by  an  agent  who 
makes  out  the  application  oinds  the 
company,  Herbert  v.  Standard  L., 
etc.,  Ins.  Co.,  23  Oh.  Clr.  Ct.  226. 

89.  111. — North  American  Acc.  Ins. 
Co.  V.  Rehacek,  128  III.  A.  219. 

Kan. — Standard  L.,  etc.,  Ins.  Co.  v. 
Davis,  69  Kan.  621,  63  P  866. 

Ky. — Crawford  v.  Travelers*  Ins. 
Co.,  124  Ky.  733,  99  SW  963,  SO  KyL 
943.  124  AmSR  425  and  note,  106  SW 
280,  32  KyL  617. 

Md. — Dulany  Fidelity,  et&,  Co., 
106  Md.  IT,  86  A  614. 

Mich. — ^Dalley  v.  Preferred  Ifosonlo 
Mut.  Acc.  Assoc.,  102  Mloh.  289,  S7 
NW  184,'  26  LRA  171.  But  see  contra 
Cook  V.  Standard  L.,  etc.,  Ins.  Co.,  84 
Mich.  12,  47  NW  668. 

Mo. — Carr  v.  Pacific  Mut  L.  Ins. 
Co.,  100  Mo.  A.  602,  76  SW  180. 

N.  C— FlshbUte  v.  FIdelltr,  oto, 
Co.,  140  N.  a  &89,  SI  8B  U4. 
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imniateiul  that  the  poUigr  |«0Tide8  that  the  agent 
has  no  anthority  to  waive  its  oonditions,"  or  that 
Botiee  or  knowle^  of  the  agent  shall  not  be  held 
to  ^eet  a  waiver  of  any  part  of  the  eontraet.'^ 

[f  9]  £.  Sab  of  lunxince  Tlckat  by  Snbacent 
Where  accident  tickets  an  made  out  and  signed 
tt  the  home  office  of  the  insorer,  and  'the  only  duty 
of  the  agent  is  to  deliver  them  and  collect  the 
premimn,  the  insurer  is  bound  where  the  tieket  is 
sold  and  delivered  by  a  clerk  of  the  affent.** 

[f  10]  F.  FoUcy  ObUiud  fbnmch  Affaont  of  In- 
lored— 1.  Inmuwd  Ohariaalilc  with  Votica.  When 
the  policy  is  obtained  tiuwuj^  an  i^;ent  of  tiie  in- 


sured to  whom  it  is  delivered,  he  is  chargeable  with 
notice  of  the  terms  thraeof,  and  his  ignorance  is  no 
excuse  for  a  failure  to  comp^  therewith." 

11]  2.  ProvUcn  in  ^plicati«i  aa  to  Agmxsy. 
A  provision  in  the  application,  that  "the  agent 
securing  the  an>lication  shall  be  deemed  the  agent 
of  the  applicant  only'^  will  be  construed  as  refOnii^ 
to  one  who  could  be  the  agent  of  the  ai^lieant,  su^ 
as  an  insurance  broker,  and  not  to  an  agent  of  the 
company  and  it  has  been  held  that  a  lo«al  agent 
cannot  be  eonmdered  the  agent  of  the  insured  in 
receiving  a  poli4^  differing  in  its  terms  from  the 
applicaticm." 


V.  INSUBABLE  UTTEBEST 


[i  12]  In  so  far  as  an  accident  policy  pro- 
vides for  indemnity  for  the  death  of  the  in- 
811  red  it  is  in  effect  a  limited  life  insurance 
policy,  and  as  to  insurable  interest  is  governed 
ay  the  mles  of  life  insurance.**    One  who  is 


liable  to  another  in  the  event  of  an  injury  to  the 
latter  has  such  an  insurable  interest  in  the  wel- 
fare of  the  latteir  as  enables  him  to  take  out 
insurance  to  indemnify  himself  &om  any  loss 
through  such  liability.". 


VI.  BENEFIOIAKIES 


[i  13]  A.  In  GeneraL  A  person  having  an  in- 
surable interest  in  his  own  life,  may  take  out  an 
accident  policy  payable  to  anyone  whom  he  may 
designate  as  beneficiary,^  and  it  is  not  essential  to 
the  validity  of  the  policy  that  the  beneficiary  should 
hare  an  insurable  interest  in  the  life  of  the  in- 
sured." The  general  rale  that  a  beneficiary  in  an 
ordinary  contract  of  insurance  takes  an  immediate 
interest  which  cannot  be  divested  by  any  subsequent 
act  of  the  insured  applies  to  accident  insurance;*" 
and  a  statutory  exemption  of  life  insurance  in  favor 
of  the  widow  and  children  of  the  insured  is  also 
applicable  to  accident  insurance.*^  Where  the  in- 
iored  directs  the  policy  to  be  made  payable  to  his 
vife,  ^e  fact  that  he  is  unmarried  does  not  relieve 
the  insurer  of  liability  and 'if  by  mistake  the 
policy  is  made  payable  to  the  personal  representa- 
tire  instead  of  to  the  beneficiary  named  in  the  ap- 
plication the  latter  is  entitled  to  it  as  against  the 
fonner.^   A  policy  payable  to  the  insured's  estate 

VIL  OOUHENOElIEirr 


in  trust  for  his  legal  heirs  is  payable  to  his  heirs, 
and  is  unaffected  by  a  statute  forbidding  the  making 
of  policies  payable  to  the  estate  of  the  insured,  the 
purpose  of  which  is  to  prevent  the  subjection  of  the 
insurance  money  to  the  debts  of  the  insured.** 

14]  B.  Ohange  of  BenefldaileB.  As  the  bene- 
ficiary in  a  policy  of  accident  insurance  has  only  an 
inchoate  interest  therein,*"  the  injured  may,  with  the 
consent  of  the  insurer,  substitute  a  new  beneficiary 
for  the  one  originally  designated  in  the  policy.*" 
Where  the  insur&d  wrote  to  the  insurer  requesting  a 
change  of  the  beneficiary,  and  the  insurer  wrote  re- 
questing him  to  fill  out  the  blank  on  the  policy  in- 
tended to  be  used  in  making  such  a  change,  but  he 
made  no  further  move  in  the  matter,  it  was  held  that 
there  had  been  no  change.*^ 

■  15]  0.  Identification  of  Beneficiary  by  Parol 
E^dence.  In  the  absence  of  ambiguity  parol  evi- 
dence is  inadmissible  to  show  to  whom  the  benefit 
was  payable.*" 

AND  DtTBATIOK  OF  BISK 

16]   A.  Oommencement*"— 1.  Before  iBsnance  |  and  DeliTcry  of  Policy— a.  In  GeneraL  The  con- 


VL— Ward  V.  Preferred  Aco.  Thb. 
Co.,  80  Vt.  X2I,  m  A  821. 

[a]  MnowMMm  of  4«afti«m.  — 
Where  the  a^ent  Knows  tbe  applicant 
to  be  deaf,  a  statement  that  he  Is 
free  from  physical  Inflrmitjr  will  not 
avoid  the  policy.  FoUette  v,  V.  S. 
Mutual  Acc.  Assoc.,  107  N.  C.  240,  12 
BE  370.  22  AmSR  S7S  and  note,  12 
LRA  31B  CaS  110  N.  C.  S77,  14  8E 
KS.  20  AmSR  «93,  IS  LRA  6SS1. 

lb]  StftcwUdf*  that  IBSWM  liad 
l«rt  em^Where  the  agent  with 
knowledge  Insures  a  one-eyed  man 
against  total  loss  of  the  slrht  of  both 
eyes,  the  company  Is  liable  If  the 
insured  loses  the  sight  of  his  re- 
maining eye.  Humphreys  v.  National 
Ben.  Assoo.  129  Pa.  264.  20  A  1047, 
11  LRA  5C4:  Bawden  v.  Ijondon,  etc., 
Assur.  Co..  [1892]  2  Q.  B.  S34. 

[cl  ZnowleOg^  of  other  laninuuse. 
—where  an  arent  having  authority 
to  Issue  the  policy  makes  out  an  ap- 
plication stating  that  the  Insured  was 
carrying  other  accident  Insurance  and 
then  Issues  the  policy,  the  Insurer 
cannot  avoid  liability  on  the  ground 
of  the  other  insurance.  Herbert  v. 
Standard  L..  eto^  Ina.  Co.,  2S  Oh.  Clr. 
Ct.  225. 

30.  Fotlette  v.  IT.  8.  Mutual  Acc. 
Assoc:,  107  N.  C.  240,  12  SB  870.  22 
AmSR  878,  12  LRA  316. 

[ft]  MM  atatsmsBt  m  to  effeot  of 
ws  BBSde  fewnra  to  amstr— Where 
ue  facu  are  truly  stated  to  the 
Mant,  and.  under  hu  advloe,  the  ap- 


plicant makes  a  false  statement  as 
to  their  effect,  a  provision  that  the 
agent  cannot  waive  conditions  Is  not 
available  to  the  Insurer.  Standard  L., 
etc.,  Ina.  Co.  v.  Fraaer,  78  Fed.  706, 
22  CCA  499. 

31.  FiBhblate  v.  Fidelity,  eto.,  Co., 
140  N.  C.  689,  63  SB  864. 

SS.  Brown  v.  Railway  Pass.  Asaur. 
Co..  46  Mo.  221. 

38.  Johnson  v.  Maryland  Casualty 
Co.,  78  N.  H.  2$9,  CO  A  1009,  111 
AmSR  €09  and  note. 

34.  BuShaw  V.  Women's  Mut.  Ina., 
etc.,  Co^  56  Hun  607.  8  NTS  428. 

85.  Robinson  v.  IT.  B.  Benevolent 
Soc..  1S2  Mich.  <»S,  94  NW  211.  102 
AmSR  436. 

86.  See  Life  Insurance  [26  Cyc 
7031. 

37.  See  Liability  Insurance  [15 
Cyc  1035]. 

38.  Tucker  v.  Mutual  Ben.  L.  Co., 
BO  Hun  50.  4  NTS  505  [aft  121  N.  T. 
718,  24  NE  11021. 

39.  American  Employers'  Liability 
Ins.  Co.  V.  Barr,  68  Fed.  873,  16  CCA 
51;  Robinson  v.  V.  S.  Mutual  Acc. 
Assoc.,  68  Fed.  825  Jaff  74  Fed.  10, 
20  CCA  262];  Provident  L.  lnSa_  etc.. 
Co.  v.  Baum,  29  Ind.  286;  Van  Cleave 
V.  Union  Casualty,  etc.,  Co..  82  Mo. 
A.  66B. 

40.  Kline  v.  National  Ben.  Assoc.. 
Ill  Ind.  462.  11  NE  620.  60  AmSR  703. 

41.  Cornwall  v.  Halifax  Banking 
Co.,  >2  Can.  8.  a  442  [rev  86  N.  B. 
898]. 


48.  Standard  L^  etc.  Ins.  Co.  v. 
Martin,  133  Ind.  376,  33  NE  105. 

48.  Cornwall  v.  Halifax  Banking 
Co.,  82  Can.  S.  C.  442  [rev  36  N.  B. 
398], 

44.  Lewis  V.  Brotherhood  Acc  Co., 
194  Mass.  1.  79  NE  802,  17  LRAXS 
714. 

48.  Robinson  v.  TT.  S.  Mutual  Acc 
Assoc,  68  Fed.  826  [aft  74  Fed.  10, 
20  CCA  262]. 

46.  Robinson  v.  U.  S.  Mutual  Acc 
Assoc,  68  Fed.  826  [aff  74  Fed.  10,  20 
CCA  2621:  Hoffman  v.  Manufactur- 
ers' Acc  indemn.  Co..  66  Mo.  A.  301; 
Urick  y.  Western  Travelers'  Acc 
Assoc.,  81  Nebr.  827,  116  NW  48; 
Stelnhausen  v.  Preferred  Mut.  Acc 
Assoc,  59  Hun  336.  13  NTS  36. 

[a]  OOBMBt  of  Inanrer  nooeMary. 
— Cobbey  Annot.  St.  (1903)  S  6638, 
relative  to  mutual  accident  Insurance 
companies,  providing  that  any  mem- 
ber shall  have  the  right,  with  the 
consent  of  such  corporation,  to  desig- 
nate a  different  beneficiary,  requires 
the  consent  of  such  corporation,  al- 
though the  by-laws  provide  that  a 
benenclary  may  be  changed  on  the 
written  application  of  the  member  to 
the  secretary.  ITrick  v.  Western 
Travelers'  Aoc  Assoc,  81  Nebr.  827, 
116  NW  48. 

47.  Urick  V,  Western  Travelers' 
Acc.  Assoc.,  81  Nebr.  327,  116  NW  49. 

48.  Standard  L.,  etc,  Ins.  Co.  v. 
Taylor,  12  Tex.  Civ.  A.  886,  84  SW  781. 

49m    Vairmoat  of  pm^am  as  bre- 
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tract  of  insurance  having  been  agreed  upon,  the 
execution  and  delivery  of  the  policy  are  not  essen- 
tial to  its  taking  effect,  unless  it  is  expressly  so 
stipulated  in  the  contract.^ 

[  (  17]  b.  Upon  Acceptance  of  Application.  Gen- 
erally the  contract  of  insurance  is  complete  when 
the  application  is  accepted  and  credit  given  for  the 
premium,'^  and  a  policy  executed  in  conformity 
therewith,  and  mailed  to  and  received  by  the  local 
agent  of  the  insurer,  -who  was  designated  in  the 
application  to  receive  it,  is  binding  on  the  insurer, 
although  not  delivered  to  the  insured."^  So  too 
when  the  application  has  been  accepted,  and  the 
policy  mailed  to  the  insured,  the  insurer  is  bound 
thereby,  although  the  insured  dies  before  receiving 
it,  and  the  premium,  on  which  he  has  been  granted 
credit,  has  not  been  paid.***  But  there  must  be  an 
actual,  acceptance  of  the  application,"  and  a  mere 
intention  to  accept,"  or  the  mere  r^eipt  of  the 

requisite  to  commencement  of  risks 
see  Infra  9  24. 

BO.  Preferred  Acc.  Ins.  Co.  v. 
Stone,  61  Kan.  48,  G8  P  986:  Rayburn 
V.  Pennsylvania  Casualty  Co.,  138 
C.  379,'  50  BE  762,  107  AmSR  648  and 
note.  See  also  Dunn  v.  .New  Amster- 
dam Casualty  Co.,  141  App.  DIv.  478, 
126  NTS  229. 

[a]  An  oral  anaratmt  for  prasnt 
Insnnaoe,  madv^iT  an  rngmt  of  the 
Insurer,  has  been  held  to  be  a  blndlngf 
contract  at  ooce,  and  the  insurer  Is 
liable  thereon,  although  the  applica- 
tion contains  a  provision,  unknown 
to  the  applicant,  that  the  insurer  in- 
curs no  liability  prior  to  the  receipt 
and  acceptance  of  the  application 
and  membership '  fee  by  his  desig- 
nated officer,  and  the  policy  subse- 
quently Issued  bears  date  later  than 
tne  oral  agreement,  since  the  appli- 
cant relies  on  the  oral  aereement 
between  himself  and  the  agent,  who, 
under  the  statutory  provision,  was 
presumed  to  have  the  power  to  make 
such  agreement.  Mathers  v.  Union 
Mut.  Acc  Assoc..  78  Wis.  588,  47  NW 
1130,  11  LRA  83  [construing  Rev.  St. 
(1898)  g  1977,  relating  to  general 
agent  of  Insurance  companiesy.  But 
compare  Fowler  v.  Preferred  Acc.  Ins. 
Co.  100  Qa,  330,  28  3E  398.  Infra  I  19. 

[b]  "Inoiaent''  filvtlnffvlahtd.— In 
Fenwlck  v.  Schmalz,  L.  R.  3  C.  P. 
8rS.  316  [quot  Lovelace  v.  Travelers* 
Protective  Assoc.,  126  Mo.  104,  118, 
S8  SW  877,  47  AmSR  638,  30  LRA  209] 
WiUes.  J.,  held  that  a  snowstorm  was 
not  an  accident  becauss  It  was  one  of 
the  ordinary  operations  of  nature. 
He  said  It  "la  an  Incident,  rather 
than  an  accident" 

Bl.  Robinson  U.  8.  Benevolent 
SocL,  132  Mich.  60S.  94  NW  211,  102 
AmSR  436;  Dailey  v.  Preferred  Ma- 
sonic Mut.  Acc  Assoc.,  102  Mich.  289, 
67  NW  184,  26  LRA  171. 

[a]  If  ths  applloation  sxprssslr 
•tlpnlatss  that  the  contract  of  Insur- 
ance shall  be  complete  the  moment 
It  is  received  and  accepted  by  the 
secretary,  the  application  and  its  ac- 
ceptance form  the  contract  until  su- 
perseded by  the  policy.  Robinson  v. 
U.  S.  Benevolent  Soc,  132  Mich.  695, 
94  NW  211,  102  AmSR  436. 

.  [b]  M«t«ntlon  of  prnnlum  hy 
agent. — ^Where  the  application  is 
made  and  the  premium  paid  to  a 
general  agent  who  forwards  the  ap- 

Iillcatlon  to  the  home  office  where  It 
B  held  to  await  the  receipt  of  the 
premium  which  Is  retained  by  the 
agent,  and  there  Is  no  reason  for  not 
accepting  the  application  except  the 
nonpayment  of  the  premium,  the  In- 
surance becomes  eltectlve.  Preferred 
Acc  Ins.  Co.  V.  Stone,  61  Kan.  48, 
58  P  986. 

68.    Bowman  v.  Northern  Acc  Co., 
124  Mo.  A.  477.  101  8W  691. 

53.  Dailey  v.  Preferred  Masonic 
Mut.  Acc.  Assoc,  102  Mich.  289,  67 
MW  184,  26  LRA  171, 


54.  See  Infra  notes  65,  56. 
[a]  DednetloB  of  wuss  without 
oonasBt  of  mmiamt, — A  deduction  by 
an  employer,  from  the  wages  of  an 
employee,  of  dues  to  an  employees' 
relief  association  has  been  held  not 
to  amount  to  an  acceptance  of  the 
employee's  application  to  become  a 
member  of  the  association,  It  not  ap- 
pearing that  the  employer  had  been 
officlany  notified  by  the  association 
that  the  employee  had  been  admitted 
to  membership,  although  the  consti- 
tution and  by-la-^s  of  the  association 
authorized  the  employer  to  deduct 
dues  to  the  association  from  the 
wages  of  his  employees  who  were 
also  members  of  the  association. 
Baltimore,  etc,  Ehnployees'  Rellef- 
Assoc.  v.  Post,  122  Pa.  679,  16  A  885, 
9  AmSR  147,  2  LRA  44. 

50.  Allen  V.  Massachusetts  Mut. 
Acc  Assoc.,  167  Mass.  18.  44  NK  1053. 
See  also  Richmond  v.  Travelers'  Ins. 
Co.,  123  Tenn.  307,  130  SW  790,  80 
LRANS  954. 

[a]  Th*  Mason  of  ths  nils  Is  that 
the  Insurer  has  a  right  to  change  Its 
intention  and  refuse  to  accept  the 
application  or  Issue  a  policy  thereon. 
Allen  V.  Massachusetts  Mut.  Acc 
Assoc,  167  Mass.  18,  44  NE  1053. 

M.  See  Coker  v.  Atlas  Acc  Ins. 
Co..  (Tex.  Civ.  A)  31  SW  103. 

[a]  ^roTlsloa  for  sooaptanoe  hr 
g«nsEal  nanacer. — Where  the  appif- 
catlon,  whl<^  was  expressly  made  a 
part  of  the  policy,  stated  that  the 
Insured  was  not  to  be  liable  until  the 
receipt  and  acceptance  of  the  appli- 
cation and  memberabip  fee  by  the 
general  manager  of  the  insurer,  it 
was  held  that  the  contract  was  not 
complete  until  suteh  acceptance,  and 
the  Insurer  was  not  estopped  to  deny 
Its  liability  for  a  death  occurring 
prior  to  such  acceptance  merely  be- 
cause It  had  received  the  application 
and  retained  the  membersnip  fee. 
Coker  v.  Atlas  Acc  Ins.  Co.,  <Tex. 
Civ.  A.  31  SW  708). 

57.  Preferred  Acc.  Ins.  Co.  v. 
Stone,  61  Kan.  48,  58  P  986. 

[a]  This  mle  was  applied  In  a 
case  where  an  Insurance  company 
received  and  accepted  an  application 
for  Insurance,  although  not  In  the 
usual  and  formal  way,  and  received 
and  retained  the  cash  premium  ac- 
companying the  application,  but  de- 
layed the  issuance  of  the  policy  to 
the  applicant  until  an  accounting 
could  be  had  with  its  agent  In  respect 
to  the  premium;  and  In  the  meantime 
another  agent  of  the  company,  whose 
duty  it  would  have  been  to  receive 
the  policy  If  Issued,  and  deliver  it  to 
the  insured  or  to  receive  back  from 
the  company  the  premium  paid  upon 
the  application  in  case  It  was 
rejected,  and  to  return  to  the  appli- 
cant, informed  him  that  his  appli- 
cation had  been  accepted  and  that  a 
policy  would  presently  be  Issued  to 
him;  and  such  applicant  relied  upon 


application  and  retention  of  the  premium  by  the 
insurer"  are  not  sufficient  to  bind  it;  although  any 
act  on  the  part  of  the  insurer  which  leads  the  appli- 
cant to  believe  that  his  application  has  been  ac- 
cepted, in  consequence  of  which  he  neglects  to  take 
out  other  insurance,  will  be  deemed  sufficient.'*'^ 

[$  18]  2.  At  Date  of  Policy.  In  the  absence  of 
stipulation  to  the  contrary,  an  accident  insurance 
policy  takes  effect  from  its  date,'^  and  a  policy  bear- 
ing a  given  date  and  insuring  for  the  future  only 
will  not  permit  a  Teeovery  for  a  loss  oceurring  prior 
to  such  date.'® 

19}  3.  Upon  iBsnance  and  Delivery  of  Policy. 
Where  fraud  is  not  shown,  delivery  of  the  policy  is 
conclusive  proof  that  the  contract  is  completed  and 
in  effect.**  If  the  application  expressly  provides  tliat 
the  policy  is  to  become  effective  only  from  the  time 
of  its  issuance, 'no  statement  of  an  agent  can  make 
it  operative  prior  to  that  time;*^  bat  trtiere  the 

such  statements,  and,  because  there- 
of, failed  to  tuce  out  other  Insur- 
ance. Preferred  Acc  Ins.  Co.  v.  Stone, 
61  Kan.  48,  S8  P  896. 

68.  Fowler  v.  Preferred  Acc.  Ins, 
Co.,  100  Ga.  330,  28  SE  398;  Rogers 
V.  Kquitable  Mut,  L.,  etc,  Assoc,  103 
Iowa  337,  72  NW  538;  Rayburn  v. 
Pennsylvania  Casualty  Co.,  138  N.  C. 
379,  50  SE  762,  107  AmSR  548. 

[a]  Application  made  part  of  pol- 
icy,— ^Wbere  the  agent  of  a  mutual 
accident  company  had  no  authority 
to  accept  memberships,  and  was  rc- 

Sulred  to  send  all  applications  there- 
or  to  the  company  for  acceptance, 
the  acceptance  of  the  application  and 
the  Issuance  of  a  certlncate  by  the 
company  did  not  make  such  certifi- 
cate relate  back  to  the  time  when 
the  application  was  made  to  the 
agent,  in  the  absence  of  anything  In 
the  application  binding  the  company 
in  the  meantime;  and  In  case  of  an 
injury  to  the  applicant  after  the  ap- 
plication had  been  made,  but  before 
the  issuance  of  the  certificate,  the 
company  was  not  liable  therefor,  al- 
though the  application  was  made  a 
part  of  the  certificate.  Rogers  v. 
Kquitable  Mut  L..  etci,  Aaaoc,  108 
Iowa  337.  72  NW  6S8. 

[b]  VsrfonuBos  of  oonditiona 
aftsr  dsUTerr  of  policy. — Compli- 
ance after  delivery  of  the  policy  -with 
conditions  upon  which,  by  Its  terms, 
the  life  and  ettectlveneas  of  the  pol- 
icy are  made  dependent  makes  the 
policy  effective  from  Its  date.  Ray- 
bum  V.  Pennsylvania  Casualty  co., 
141  N.  C.  426,  64  BE  283;  Rayburn  v. 
Pennsylvania  Casualty  Co.,  138  N.  C. 
379,  60  8E  762,  107  AmSR  648. 
_  59.  Powler  V.  Preferred  Acc  Ins. 
Co.,  100  Ga.  330.  28  SE  398. 

[a]  Znsnzanoe  "from"  a  certain 
date. — Where  the  policy  Insured 
against  accidents  for  twelve  calendar 
months  from  a  certain  date,  the  effect 
of  the  word  "from"  Was  to  exclude 
the  date  of  the  itollcy  from  the  period 
of  Insurance.  South  Staffordshire 
Tramways  Co.  v.  Sickness,  etc.,  Aa- 
sur.  Assoc.  [1891]  1  Q.  R  402. 

BO.  Rayburn  v.  Pennsylvania  Cts- 
nalty  Co.,  141  N.  C.  425,  64  BE  283: 
Rayburn  v.  Pennsylvania  Casualty 
Co.,  138  N.  C  879,  SO  SB  762,  107 
AmSR  548. 

-  [a]  FaOnre  to  Infmrn  acsnt  of 
aooident  before  deUvszy^Fallure  of 

the  insured  to  inform  the  agent  that 
he  has  sustained  an  accident  since 
making  the  application  &Ad  before 
delivery  of  the  policy  will  not  consti- 
tute such  fraud  as  will  vitiate  the 
contract.  Gordon  v.  U.  S.  Casualty 
Co..  (Tenn.  Ch.  A.)  64  SW  98. 

[b]  DeUTsry  4o  an  ofWt  of  the 
company  pursuant  to  the  terms  of 
the  application  Is  a  sufflclent  acoept- 
ance  by  the  insurer.  Bowman  v. 
Northern  Ace.  Co.,  184  Mo.  A.  477. 
101  8W  691. 

n.    Fowler  T.  Preferred  Aco.  Ins. 
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stipnlation  is  that  it  shall  become  effectnal  only 
when  issued  and  deUrered,  on  delivery  i{  becomes 
operative  from  its  date." 

20]  4.  Fostponement  of  Liability  for  Death 
Indewinity*  Where  the  insui<er,  issuing  a  policy  cor- 
eiing  accident  and  life  insurance,  collects  a  premium 
for  a  whole  year  in  advance,  a  stipulation  that  the 
liability  for  the  death  indemnity  shall  not  become 
effective  until  the  policy  has  been  in  force  for  one 
year  is  void." 

[$  21]  B.  Duration  of  Risk— 1.  In  Oeneral.  The 
duration  of  the  risk  is  of  course  such  period  as  is 
fixed  by  the  contract,  and  the  insurer  is  not  liable 
for  an  accident  occurring  after  such  time.** 


22]  2.  Linitatioii  m  to  Ag«  of  Xnsared.  It 
has  been  held  that  where  the  policy  expressly  stqiu- 
lates  that  it  shall  apply  only  to  persons  between 
specified  ages,  no  recovery  can  be  had  for  an  injury 
;to  the  insured  occurring  after  he  has  passed  the 
greater  age,  although  the  term  of  the  policy  has  not 
expired  but  there  is  also  authority  for  the  contrary 
view  as  to  such  a  provision,"*  and  a  provision  in  a 
post  card .  accident  policy,  which  was  issued  to  a 
railway  passenger  for  two  days,  that  the  policy  did 
not  insure  any  person  over  sixty-five  years  old,  was 
held  waived,  where  the  clause  was  not  drawn  to  the 
attention  of  insured  .who  was  sixty-six  years  "old^ 
and  it  did  not  appear  that  he  knew  of  the  clause. 


VBL    PATHENT  OF  FREHIUUS  OB  ASSESSMBHTS 


[$  23]  A.  Regulation,  in  Policy.  The  payment 
of  premiums  may  be  r^^illated  by  express  provision 
in  the  policy,""  which  may  also  give  to  the  insurer 
tlie  option  of  accepting  or  refusing  preOiinms  after 
a  certain  time.*" 

[$  ^1  B.  Payment  of  Proniiim  as  a  Prereonisite 
to  liability  of  Buorer.  It  is  a  very  nsual  provi- 
sion of  a  policy  of  accident  insurance  that  it  shall 
sot  become  effective  unless  the  premium  is  paid'pre- 
Tions  to  an  accident,™  or  cover  an  injury  received 
during  an  insurance  period  for  which  the  premium 


has  not  been  actually  paid."^  Accordingly,  where  it 
is  agreed  that  the  installments  specified  in  an  order 
of  insured  on  his  employer,  payable  at  stated  in- 
tervals, shall  apply  onl^  to  the  payment  of  pre- 
mioms  for  corresponding  insurance  periods,  and  that 
there  shall  be  no  liability  for  personal  injuries  oc- 
curring in  any  period  for  which  the  installment  shall 
not  have  been  paid,  ne  recoveiy  can  be  had  for  an 
injury  happening  in  one  of  the  periods  for  which 
the  installment  remains  unpaid.^' 

25]  0.  Diligence  Beqnired  of  Xnanred.  It  is 


Co..  100  Ga.  330,  28  SE  898;  Allen  v. 
Uaii&achuaetts  Mut.  Aca  Aasoc,  167 
ilnsa.  18,  44  NE  1053. 

la]  A.  u*m  T«rb»l  Msnxmno*  'by 
u  tgtat  of  the  Insurer,  macle  to  the 
applicant,  to  the  effect  that  he  Is 
insured  from  the  date  of  his  appli- 
cation, coupled  with  a  receipt  pur- 
porting to  be  for  the  first  quarterly 
premium,  will  not  constitute  a  con- 
tract of  insurance  on  which  an  action 
can  be  maintained,  where  the  appli- 
cation states  that  the  basis  of  the 
contract  between  the  Insurer  and  the 
applicant  shall  be  the  '  application 
ana  a  premium  paid  by  the  appli- 
cant ;  tnat  no  statements  made  hy 
the  solicitor  of  the  -application  Shall 
bind  the  insurer  unless  written  on 
the  application;  that  the  application 
sha.U  not  be  binding  on  the  in- 
surer unless  accepted  by  its  eecre- 
tar>-;  and  that  the  policy  shall  not 
b«  In  force  until  actually  issued  from 
the  home  office  of  the  Insurer — since 
the  verbal  assurance  made  -  by  the 
agent  becomes  merged  In  the  written 
agreement,  which  In  this  case  Is  the 
application.  Fowler  v.  Preferred  Acc 
Ins.  Co.,  100  Ga.  330,  28  SEl  398.  But 
compare  Mathers  v.  Union  Mut.  Acc. 
Assoc,  78  Wis.  588,  47  NW  1130,  11 
LRA  83,  supra  S  lo- 
ss. Gordon  v.  V.  S.  Casualty  Co., 
fTenn.  Ch.  A)  54  SW  98  (where  an 
indorsement  on  the  back  of  the  policy 
stated  that  the  Insurance  was  to  take 
effect  on  a  certain  date,  and  the  pol- 
icy Itself  contained  a  provision  that 
it  was  to  take  effect  on  the  same 
date,  but  contained  a  further  provl- 
sioD  that  it  was  not  to  take  effect 
tjnttl  issued  and  delivered,  and  It  was 
held  that  the  contract  became  com- 
plete only  upon  Its  Issuance  and  de- 
livery, but  that,  having  once  been 
delivered,  It  would  relate  back  to  the 
particular  date  mentioned  in  the  in- 
dorsement and  policy,  and  where  an 
injury  was  received  subsequent  to 
such  date,  but  before  the  delivery  of 
the  policy,  a  liability  arose). 

63.  Summers  v.  Fidelity  Mut.  Aid 
Assoc..  84  Ho.  A.  605. 

6^  Matthews  v.  Continental  Cas- 
nalty  COl,  78  Ark.  81,  93.  SW  55  (hold- 
ing that,  where  the  policy  provides 
that  It  snail  be  In  force  for  a  period 
of  one  year  from  twelve  o'clock  noon 
«f  the  day  of  its  date,  it  does  not 
indemnify  against  an  accident  occur- 
ring after  noon  of  the  same  day  of 
the  succeeding  year).  _  .  _ 
■S.  Wheeler  v.  U.  8.  Casuidtr  Co., 


71  N.  J.  14.  S»«,  69  A  S47:  Wheeler  v. 
U.  S.  Casualty  Co.,  70  N.  J.  L.  870, 
57  A  124. 

66.  Moest  V.  Continental  Clasualty 
Co.,  55  Misc.  128,  104  NYS  553. 

67.  Hause  v.  Standard  Acc  Ins. 
Co.,  172  Mich.  59,  137  NW  694. 

68.  Palmer  Transfer  Co.  v.  Fidel- 
ity Casualty  Co.,  138  Ky.  647,  IIS 
SW  370;  Oreenwaldt  v.  U.  8.  Health, 
etc..  Ins.  Co.,  62  MIsc  S6S,  102  NYS 
167. 

68.  .  Simpson  V.  Accidental  Death 
Ins.  Co.,  2  C.  B.  N.  S.  257,  89  S.  C.  L. 
257,  ;40  Reprint  41S. 

70.  See:  Kaybum  Pennsylvania 
Casualty  Co..  1S8  N.  C.  879.  60  SB 
762.  107  AmSR  648. 

[a]  VoUm  of  anicsTlstioii  sad 
gnsst  for  pasmsBt  of  ssnsa  wsutUBu 
— Where  a  policy  provided  uiat  there 
should  be  no  liability  thereunder  un- 
less the  premium  was  paid,  and  that 
the  Insurer  was  at  liberty  at  any 
time  to  cancel  the  policy  on  giving 
notice  and  returning  the  unearned 
premium,  and  insurer  notified  de- 
ceased of  Its  Intention  to  cancel  the 
policy,  and  requested  payment  of  a 
portion  of  the  current  premium 
earned  and  unpaid,  defendant's  lia- 
bility on  the  policy  was  at  an  end. 
O'Connell  v.  Fidelity,  etc.,  Co.,  87 
App.  Div.  306.  84  NYS  315. 

ib]  provision  for  paymsnt  on 
Ivmrj  and  forthsr  payment  at 
time  ifot  speolfledw— Where  the  policy 
provides  for  the  payment  of  a  cer- 
tain sum  on  its  delivery,  and  for  the 
payment  of  a  further  sum  without 
specifying  when  It  Is  to  be  paid,  the 
polity  takes  effect  upon  the  payment 
of  the  sum  required  on  its  delivery, 
Bushaw' V.  Women's  Mut.  Ins.,  etc.,  Co., 
65  Hun  607,  8  NTS  423  (holding  that 
the  payment  of  the  further  sum  stip- 
ulated for  Is  not  necessary  to  render 
the  policy  effective);  Rayhum  v. 
Pennsylvania  Casualty  Co.,  138  N.  C. 
379,  50  SE  762,  107  AmSR  548. 

[c1  Extension  of  credit. — The 
provision  of  an  accident  Insurance 
policy  that  It  shall  not  take  effect 
unless  the  premium  Is  paid  prior  to 
an  accident  will  not  defeat  recovery 
when  the  accident  occurs  within  the 
time  durlngr  which  credit  for  the  pre- 
mium has  been  extended.  Cornell  v. 
Travelers'  Ins.  Co..  120  App.  Div.  469, 
104  NTS  999, 

71.  Tennant  v.  Travelers'  Ins.  Co., 
81  Fed.  222;  Roberts  v.  ^^na  L.  Ins. 
Co..  212  111.  282,  72  NHl  883  [aff  101 
m.  A.  218];  Kearaer  v.  JBtna  J*.  Ins. 


Co.,  109  III.  A  609;  Simpson  v.  Acci- 
dental Death  Ins.  Co..  2  C.  B.  N.  S. 
257.  89  ECIj  257,  140  Reprint  413. 

[a]  Vrovlsioas  bSU  nasoaabls^ 
The  provisions  of  a  policy  of  accident 
Insurance  that  premiums  are  to  be 
paid  on  or  before  the  first  day  of 
each  month:  that  the  payment  of  a 
premium  after  the  date  specified  on 
the  receipt  shall  not  continue  Insur- 
ance after  the  date  for  payment  of 
the  next  iponthlyi  premium;  that  the 
acceptance  of  any  past  due  premium 
shall  be  optional  with  the  Insurer  and 
^  shall  not  be  a  waiver  of  forfeiture 
or  of  any  of  the  insurer's  rights,  but 
shall  have  the  same  effect  as  If  a  new 
application  bad  been  made  and  a  new 
policy  Issued  on  the  day  following 
the  acceptance,  are  reasonable  ana 
valid,  u'osby  v.  Vermont  Acc  Ins. 
Co^84  Vt.  610,  80  A  817. 

78.  Xtua  Ins.  Co.  v.  Ricks,  79  Ark. 
38,  94  SW  923:  McMahon  v.  Travel- 
ers' Ins.  Co.,  77  Iowa  229,  42  NW 
179;  Bane  v.  Travelers'  Ins.  Co.,  86 
Ky.  677,  4  SW  787,  9  KyL  211.  See 
also  Roberts  v.  .^tna  L.  Ins.  Co.,  212 
111.  382,  72  KB  363  [afl  101  III.  A 
313]. 

[a]  Application  of  ml; — Where  a 
policy  was  Issued  In  consideration  of 
an  order  on  Insured's  employer,  di- 
recting the  payment  of  a  certain  sum 
for  each  of  four  consecutive  months, 
and  reciting  that  the  first  payment 
made  the  policy  good  tor  two  months, 
the  second  for  four  months,  the  third 
for  seven  months,  and  the  fourth  for 
twelve  months  from  the  date  of  the 
order,  and  the  policy  declared  that 
the  premiums  specified  In  the  order 
were  for  the  consecutive  periods,  of 
two,  three,  and  five  months,  and  that 
each  should  apply  only  to  Its  corre- 
sponding Insurance  period,  ^d  that 
the  insurer  would  not  be  liable  for 
any  Injuries  sustained  by  Insured 
during  any  period  for  which  its  re- 
spective premium  had  not  been  paid, 
it  was  held  that  the  policy  was  not 
a  contract  of  Insurance  for  an  entire 
period  of  a  year,  but  for  separate 
periods;  that,  the  employer  having, 
after  making  two  of  the  payments, 
returned  the  order  to. the  Insurer  .with 
refusal  of  payment,  stating  that  In- 
sured ha0  left  Its  employment  and 
nothing  was  due  him  that  month,  the 
policy  ceased  to  operate  from  the  ex- 
piration of  the  periods  for  which 
premiums  had  been  paid,  and  that  it 
was  immaterial  that  insured  reen- 
tered the  employment^the  emplay- 
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the  duty  of  the  insured  to  exercise  diligence  to  pay 
premiums  when  due." 

26]  B.  Modes  of  Payment— 1.  Payment  to 
Agent.  Payment  of  a  premium  to  a  local  agent  of 
the  insurer,  who  in  turn,  pays  it  over  to  the  gen- 
eral agent,  has  been  held  to  constitute  payment  to 
the  insurer.'* 

[$  27J  2.  Remittance  by  HaiL  In  the  absence 
of  permission  to  the  insured  to  remit  by  mail,  merely 
depositing  in  the  mail  a  letter  containing  a  check  for 
a  premium  is  not  a  payment  but  where  the  insurer 
requested  that  the  premium  be  remitted  by  mail,  the 
payment  has  been'  held  to  be  complete  when  the 
remittance  is  posted.^' 

[$  28]  3.  Application  of  ^debtedness  of  Insurer 
to  Insured.  If,  at  the  time  of  the  maturity  of  a 
pr^ium  note,  the  insurer  is  indebted  to  the  insured 
for  indemnity  for  a  past  accident,  it  is  its  duty  to 
apply  a  sufficient  amount  of  such  indebtedness  to' 
the  payment  of  the  note,  and  it  is  estopped  to  claim 


er,  so  that  wa.gtB  were  due  him  for 
the  next  month.  Employers'  Liability 
AsBur.  Corp.  v.  Rochelle,  13  Tex.  Civ. 
A.  232,  86  SW  869. 

[bl  Ths  fMt  that  wKffM  KM  dm 
th«  liwnTtd  at  the  ttme  of  the  accl< 
dent,  such  wares  having  been  earned 
since  a  default  In  payment  of  the 
premium,  does  not  aftect  the  operation 
of  the  rule.  Bane  v.  Travelers'  Ins. 
Co.,  85  Ky.  677.  4  SW  787,  9  KyL  211. 

73.  Cronkhlte  v.  Accident  Ins.  Co. 
of  North  America,  86  Fed.  26.  See 
also  McArthur  v.  U.  S.  Health,  etc., 
Ins.  Co.,  161  111.  A.  B07. 

[a]  SslMmtlon  of  pwfomuuw*  of 
d«7  to  unothmr. — ^Th«  general  agent, 
upon  Issuing  a  policy  to  the  Insured, 
xav«  him  until  a  certain  time  to  pay 
the  premium.  On  that  day.  In  com- 
pany with  the  solicitlnc  agent  who 
had  conducted  the  negotiations  and 
was  authorised  to  ooIl«c^  the  pre- 
mium, insured  went  to  the  general 
agents  office  to  make  the  payment, 
hut  was  informed  by  the  person  who 
had  acted  as  general  agent  at  the 
time  the  policy  w^  issued  that  he 
was  no  longer  such  agent^nd  that 
his  successor  was  absent.  Thereupon 
Insured  and  the  soliciting  agent  went 
out,  the  latter  promising  Insured  that 
he  would   return   In   tne  afternoon, 

fay  the  premium,  and  look  to  Insured 
or  the  same.  The  soliciting  agent 
did  call  at  the  office  of  the  general 
agent  two  or  three  times  during  that 
afternoon,  but  was  unable  to  And  him. 
and  the  premium  was  not  paid.  It 
was  held  that  insured  had  not  exer- 
cised sufficient  diligence  to  avoid  a 
forfeiture  for  nonpayment,  since  at 
the  time  when  the  premium  became 
due  he  should  have  paid  the  same  to 
the  soliciting  agent  who  was  author- 
ised to  receive  payment,  when  h,e 
found  that  the  general  agent  was 
absent.  Cronkhlte  v.  Accident  Ins. 
Co.  of  North  America,  35  Fed.  2S, 

74.  Preferred  Acc.  Ins.  Co.  v. 
Stone,  61  Kan.  48,  58  F  S86  (so  hold- 
ing In  a  case  where  premium  was 
paid  to  a  local  agent  of  the  Insurer, 
who  forwarded  it,  together  with  the 
application,  to  the  general  agent,  who 
In  nis  turn  forwarded  the  application 
to  the  Insurer,  but  retained  the  pre- 
mium, and  the  insurer  received  and 
retained  the  application,  awaiting  a 
settlement  with  the  general  agent, 
without  notifying  the  applicant  of  its 
reason  for  so  doing). 

[a]  A  deposit  m  buk  suhjsot  to 
the  oKdsr  ox  tb«  Insnm  through  an 
agent,  pursuant  to  an  agreement 
wUh  him,  is  sufficient.  Dentson  v. 
Uason's  Fraternal  Acc.  Assoc.,  59 
App.  Dlv.  294.  69  NTS  291. 
_78.  Travelers'  Protective  Assoc  v. 
Roth,  (Tex.  Civ.  A.)  108  SW  1039 
(holding  that  the  premium  Is  not  paid 
by  such  a  remittance  until  Its  actual 
receipt). 

[al   BatntlOB  of  pvmlwH  aaalZM 


before  and  reoslTsd  after  aootdsnt.^ — 

If  a  failure  to  pay  the  premium  sus- 
pends the  policy  during  the  default, 
and  it  may  be  reinstated  by  payment, 
the  retention  of  a  premium  mailed 
before,  but  received  after,  an  acci- 
dent is  no  evidence  of  a  waiver  of 
the  default.  National  Masonic  Acc 
Assoc  v.  Burr,  44  Nebr.  256.  62  NW 
466. 

76.  Calvin  v.  U.  S.  Mutual  Acc 
Assoc,  66  Hun  643,  21  NTS  734. 

[a]  oliook  on  teansst  of 

iBsnzsr  rsiastates  polloar. — Where  the 
policy  had  lapsed,  and  the  insured 
was  notified  thereof  and  Informed 
that  ha  would  be  reinstated  If  he 
would  remit  his  check  for  a  desig- 
nated sum, 'It  was  held  that  the  pol- 
icy was  revived  from  the  mailing  of 
the  check,  and  the  insurer  was  liable 
for  an  injury  occurring  subsequently 
thereto  and  before  actual  receipt  of 
the  <Aeck.  Calvin  v.  U.  S.  Mutual 
Acc  Assoc,  66  Run  Z4t,  21  NTS  734. 

77. .  North  American  Acc  Ins.  Co. 
V.  Bowen,  (Tex.  Civ.  A.)  102  BW  163. 

78.  Crowder  v.  Continental  Casu- 
alty Co^  115  Mp.  A.  535,  91  SW  1016. 

TO*.    See  cases  Infra  this  note 

[a]  The  employer  la  not  tlM  agvnt 
of  the  Insurer  so  as  to  bind  the  latter 
If  by  mistake  the  order  Is  not  hon- 
ored. Tork  V.  Kallway  Officials',  etc, 
Acc  Assoc,  Bl  W.  Vo.  38,  41  SE  227. 

[b]  Parmsnt  aftar  dsath  of  In- 
sured and  lapA  of  poUcy. — Where 
the  installments  are  not  deducted 
from  the  wages  of  the  Insured,  and 
the  Insurer  notifies  the  insured  that 
the  policy  has  lapsed,  the  employer 
is  without  authority,  after  the  death 
of  the  Insured,  to  receive  the  amount 
of  the  premium  from  the  beneflqiary 
and  bind  the  Insurer.  Continental 
Casualty  Co.  v.  Jasper,  121  Ky.  77, 
88  SW  1078,  28  KyL  53. 

80,  Prltchett  v.  Continental  Casu- 
alty Co..  117  Ky.  923.  936,  80  SW  181, 
25  KvL  2064  [cit  Cycl;  Lyon  v.  Trav- 
elers'^ Ins.  Co.,  55  Mich.  141,  20  NW 
829,  64  AmR  364;  Fidelity:  etc,  Co. 
V.  Johnson.  72  Miss.  383,  17  S  2,  30 
IiHA  206;  Eury  v.  Standard  L.,  etc., 
Ins.  Co.,  89  Tenn.  427,  14  SW  929,  10 
LRA  534  and  note.  See  also  Ollmore 
v.  Continental  Casualty  Co.,  68  Wash. 
203,  108  P  447. 

[a]  Qnlttlaff  sarvlos,— Where  the 
premium  Is  left  with  the  employing 
company  at  the  time  the  Insured  quit 
its  service,  his  rights  are  not  affected 
by  a  failure  to  comply  with  a  pro- 
vision requiring  him.  In  the  event  of 
quitting  the  service  before  the  first 
installment  becomes  due,  to  notify 
the  Insurer  and  remit  the  premium. 
Prltchett  V.  Continental  Casualty  Co., 
117  Ky.  923,  80  SW  181,  26  KyL  2064. 

[b]  OlnnuaataaoM  not  dsfeatlsff 
MoOTHty^Where  the  Insured  made 
an  offer  to  cancel  the  policy,  which 
was  not  accepted,  and  alter  his  death 
hia  widow,  In  Ignorance  of  her  rl^ts, 


n  forfeiture  for  nonpayment  of  the  premium,  al- 
though the  exact  amount  of  the  liability  is  unde- 
termined at  the  time  the  note  is  payable.''  Where 
the  policy  is  renewed  for  a  whole  year,  and  a'  waiver 
of  the  prompt  payment  of  the  premium  is  shown,  the 
full  year's  premium  should  be  deducted  from  the 
amount  collectible  on  the  policy.'* 

[$  29]  4.  QiTing  Order  on  Employer.  It  is  cus- 
tomary with  some  companies  to  accep^t  from  the 
insured  an  order  upon  his  employer  in  lieu  of  a  cash 
premium."'  In  such  case,  the  duty  of  insured  is 
usually  fully  performed  if  he  leaves  a  sufficient 
amount  in  the  hands  of  his  employer  to  meet  the 
installments  as  they  fall  due,""  and  the  insured  is 
under  no  obligation  to  see  that  it  reaches  the  hands 
of  the  insurer.*^  It  devolves  upon  the  insurer  to 
present  the  orders  for  payment  as  the  installments 
fall  due,^  and  also  to  notify  insnred  of  tbeir  non- 
payment as  a  prerequisite  to  the  right  to  insist  on 
a  forfeiture  therefor.**   The  policy  is  forfeited 

withdrew  his  order  and  collected  his 
wages  in  full,  thesfi  facts  constituted 
no  defense  to  an  action  on  the  policy. 
Travelers'  Ins.  Co.  v.  Jonea,  SI  Tex. 
Civ.  A.  146,  73  SW  978. 

81.  .^tna  L.  Ins.  Cc  v.  Ricks,  79 
Ark.  88,  94  SW  923;  Prltchett  v.  Con- 
tinental Casualty  Co.,  117  Ky.  923, 
80  SW  181,  25  KyL  2064;  Fidelity, 
etc,  Co.  v.  Johnson.  72  Hisa.  888.  17 
S  2,  30  LRA  206. 

[a]  Zllnstcatioa. — ^Where  an  in- 
sured gives  an  order  to  a  railroad 
company  to  pay  part  of  his  future 
wages  to  an  Insurance  company  in 
payment  of  an  Installment  of  pre- 
mium on  an  accident  policy,  which 
order  the  Insurance  company  accepts, 
and  the  railroad  company  retains 
funds  In  its  hands  belonging  to  the 
insured  to  pay  said  premiums,  and 
the  Insurance  company  does  not  col- 
lect it.  and  does  not  return  the  order 
or  make  any  effort  to  notify  the  In- 
sured that  It  Is  unpaid,  the  insured, 
on  suffering  loss,  Is  entitled  to  re- 
covery, although  said  premium  Is  not 
paid.  Pacific  Mut.  L.  Ins.  Co.  v. 
Walker.  67  Ark.  147.  53  SW  675. 

[b]  Wages  recoiTsd  in  Ignoranos 
of  nonpayment  of  premlom. — The  In- 
surer cannot  forfeit  the  policy  where 
the  insured  receives  all  of  his  wages 
In  ignorance  of  the  failure  of  his  em- 
ployer to  deduct  the  premium.  John- 
son v.  Standard  etc.  Ins.  Co.,  (Tex. 
Civ.  A.)  97  SW  831. 

as.  Gotten  v.  Fidelity,  etc,  Co.,  41 
Fed.  506;  Pacific  Mut.  I*  Ins.  Co.  T. 
Walker,  67  Ark.  147,  SS  SW  675. 

[a]  Whore  th«  tosnrsr  falls  to 
pressst  the  ordsr  for  payment  within 
a  reasonable  time  and  before  the 
death  of  the  Insured,  it  cannot  rely 
on  nonpayment  of  the  premium  as  a 
defense  to  an  action  on  the  policy. 
Gotten  v.  Fidelity,  etc,  Co.,  41  Fed. 
606. 

83.  Pacific  MuL  li.  Ins.  Co.  v. 
Walker,  67  Ark.  147.  58  SW  676;  Lyon 
V.  Travelers'  Ins.  COj  65  Mich.  141, 
20  NW  829,  54  AmR  364;  Eury  v. 
Standard  L.,  etc,  Ins.  Co.,  89  Tenn. 
427,  14  SW  929,  10  LRA  634. 

Wliete  no  fond  In  hands  of 
ployer  see  Infra  note  86. 

[a]  Payment  of  vrsminms  will  bo 
prssnmod  to  have  been  mads  out  of 
a  fund  provided  and  assigned  for  that' 
purpose  until  notice  of  nonpayment 
Is  given  to  the  insured.  Lyon  v. 
Travelers'  Ins.  Co.,  66  MICh.  141,  20 
NW  829,  54  AmR  364. 

[b]  OlatlnotlOB  batWMn  aota  «na 
otdW'— Where  the  association  ac- 
cepted orders  as  cash,  and  one 
of  the  orders  was  afterward  re- 
turned to  it  by  the  employer  of 
the  insured,  unpaid,  the  association 
could  not  claim  a  forfeiture  of  the 
policy  for  such  nonpayment  without 
notice  to  the  insured.  National  Ben. 
Assoc  V.  Jackson,  114  111.  688,  2  NK 
414  (whsra  the  court  aald  that  there 
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where  the  insured,  dnring  the  period  in  which  the 
premium  is  payable,  earns  no  wages,^  or  his  earn- 
ings are  insnfficient  to  pay  the  premiom The 
same  result  follows  where  he  withdraws  all  of  his 
irages  before  the  order  ia  presented  for  payment," 
or  countermands  the  order  before  its  payment." 
Under  such  circumstances  it  is  of  coarse  not  nec- 
essary that  the  insurer  should  notify  the  insured  of 
nonpayment  of  the  orders,"*  and  it  cannot  be  con- 
tended that  the  order  has  been  paid nor  is  it  in- 
cumbent on  the  insurer  in  such  a  case,  in  order  to 
escape  liability,  to  return  the  order  to  the  insured."" 
It  has  been  held  immaterial  that  the  insurer  received 
the  unpaid  premiums  after,  bat  in  ignorance  of,  the 
death  of  the  insured," 

30]  £.  Notice  of  Arawsments.  Where  asaess- 
ments  are  payable  within  a  specified  time  after  date 
of  notice  thereof,  the  time  begins  to  run  from  the 


receipt  of  the  notiee;"  and  a  policy  cannot  be  for- 
feited for  failure  to  comply  with  the  demands  of  a 
notice  of  assessment  which  requires  payment  before 
the  expiration  of  the  time  fixed  by  the  by-laws,  or 
of  more  than  is  legally  due.'" 

A  fortioTi,  a  policy  cannot  be  avoided  for  nonpay- 
ment of  an  assessment,  notice  of  which  has  not  been 
given  to  the  insured  as  required  by  the  contract  of 
insurance.** 

[$  31]   F.  Effect  of  Nonpayment — 1.  In  Oeneral., 

If  a  contract  of  accident  insnrance  ia  for  a  limited 
or  indefinite  period  and  expires  from  time  to  time, 
subject  to  renewal  at  the  option  of  both  parties,  the 
failure-  to  pay  an  additional  premium  essential  to 
the  renewal  of  the  insurance  causes  a  lapse  of  the 
policy,"  and  a  provision  that  the  benefloiary  shall 
not  receive  anything  should  the  insuived  be  killed 
while  in  default  for  the  premium  precludes  a  recovery 


Is  no  almllarlty  between  such  a  case 
and  a  case  where  a  promlSHory  note 
has  been  slven  for  a  premium  due  at 
a  future  date,  and  the  policy  provides 
that  It  may  be  forfeited  fQf  the  non- 
)».vment  of  the  note  when  due). 

[c]  IDataka  of  •bwIot**. — In  Ka- 
tlonal  Ben.  Assoa  y.  Jackaon,  IK  111. 
513,  2  NK  414.  this  rule  was  held  to 
be  applicable  even  where  the  Install- 
ment had  not  been  paid  through  mis- 
take <m  the  psirt  or  the  employer. 

[d]  XaUlHir  »  maUM  is  asflelrat 
to  create  a  presumption  tbat  it  was 
received.  Tork  v.  Railway  Offlcials', 
etiL,  Aec  Assoc,  61  W.  Ta.  SS,  41 
S£  S27. 

Pacific  Mat.  I*  Ina.  Co.  v. 
Walker.  67  Ark.  147.  6S  SW  675; 
Bane  v.  Travelers'  Ins.  Co.,  86  Ky. 
677,  4  SW  787.  9  KyL  211;  Sewell  v. 
Continental  Casaalty  Co.,  &2  Mlsa. 
SS7,  46  S  714:  Employers*  Liability 
AMur.  Corp.  v.  Rochtlle,  18  Tex.  Civ. 
A.  233,  3S  SW  S69. 

[a]  An  afssfs  detflaratloA  that  a 
credit  wovU  bs  granted  where  the 
insured  Called  to  earn  any  wages  dur- 
Ihk  the  time  where  the  premium  is 
payable  wIU  not  bind  the  Insurer  in 
th«  absence  of  proof  of  authority  to 
make  the  statement.  Paclflo  MuL  L. 
Ins.  Co.  T.  WalkMT,  87  Ark.  147*  68 
SW  675. 

86.    Hagins  v.  ^tna  L.  Ins.  Co., 

a  a  216,  si  se  683. 

[a]  Aooideitt  befots  e^lzatloa  of 
Milod  la  whlah  wafes  micbt  have 
Mta  eamad.-  -  Where  the  policy  pro- 
vided that  the  insurer  would  be  Ha- 
lle for  any  Just  claim  arlsinsr  before 
the  first  premium  was  due,  and  the 
Insured  quit  the  service  of  the  drawee 
0^  the  order,  entered  the  employment 
ot  another  company,  and  was  killed 
before  the  first  premium  was  due,  and 
at  m  time  when  be  might  have  reen- 
tered the  employment  of  the  drawee 
and  earned  waxes  sufficient  to  pay 
the  premlunL  tfie  insurer  was  held 
liable.  Travelers'  L.,  etc..  Ins.  Co.  v. 
Caah.  14  Ind.  A.  8,  42  KB  246  [dlst 
Landis  v.  Standard  L.,  etc.,  Ins.  Co..  6 
lud.  A.  502,  33  NE  9891. 

rb]  OoBttnffenoy  oouteuplated  br 
polleyi.-LWhere  the  policy  recited 
tbat  It  was  Issued  In  consideration  of 
u  order  on  the  employer,  and  pro- 
vided that  In  the  case  of  a  Just  claim 
before  th«  first  premium  should  be 
due.  if  the  sum  due  Insured  should 
be  less  than  the'sum  of  all  the  pay* 
ments  called  for  by  the  order,  it 
ahonld  be  credited  thereon,  but  if 
sreater  tbe  order  should  be  receipted 
m  fall  and  the,  balance  paid  to  In- 
sored,  and  Insured's  wans  were  due 
from  his  employer  on  the  elKhteenth 
ef  the  monHi  after  they  had  been 
earned  and  the  day  before  the  policy 
went  into  effect,  but  after  Its  deliv- 
ery. Insured  left  his  employer,  draw- 
infT  all  the  wages  that  were  then  due 
him.  it  was  held  that,  notwithstand- 
ing the  fact  that  there  was  no  money 
In  the  hands  of  his  former  employer 
«ltb  which  to  pay  the  premhua  when 


due,  insured  was  entitled  to  recover, 
since  the  policy  contemplated  the 
happening  of  a  contingency  whereby 
insured  might  not  be  entitled  to 
enough  money  to  pay  the  premium, 
and  provided  that  In  such  an  event 
it  should  be  carried  over.  Travelers' 
L.,  etc.,  Ins.  Co.  v.  Cash.  14  Ind.  A. 
8.  42  NE  246. 

se.  Lacy  v.  Continental  Casualty 
Co„  170  IlL  A.  627:  Landis  v.  Stand- 
ard L.,  etc..  Ins.  Co.,  <  Ind.  A.  502, 
88  NE  989;  Pride  v.  Continental  Cas- 
ualty Co.,  69  Wash.  428,  126  P  787. 

[a]  Where  tho  taumvsd  qvtta  43m 
ssrvloe  (l>  of  hts  employer,  with- 
drawing all  of  his  wages  and  leaving 
a  premium  unpaid  the  policy  Is  for- 
fened.  (jBtna  L.  Ins.  Ca  v.  Ricks,  79 
Ark.  38,  94  SW  928:  Herbert  V.  Stan- 
dard L.,  etc,  Ins.  Co..  23  Oh.  Clr.  Ct. 
226):  and  (&)  it  is  Imniaterial  that 
the  Insured  returned  to  work  before 
the  accident  and  the  date  when  a 
later  premium  was  pas^ble  <  Em- 
ployers' Liability  Assur.  Ctvp.  v.  Bo- 
chelle.  18  Tex.  Civ.  A.  818,  85  SW 
869). 

[b]  Whers  the  iBsorsd  orders  the 
Insurer  to  caaoel  the  policy  and  with- 
draws all  his  wages,  although  he  re- 
mains in  his  employment,  the  policy 
is  no  longer  effective.  McMahon  v. 
Travelers'  Ins.  Co.,  77  Iowa  229,  42 
NW  179. 

87>  Kline  v.  National  Ben.  Assoc., 
Ill  Ind.  462.  II  NB  620,  60  AmR  703. 

88.  Pacific  Mut.  U  Ins.  Co.  v.  Walk- 
er, 67  Ark.  147,  68  SW  675;  Landis  v. 
Standard  L.,  eta.  Ins.  Co.,  6  Ind.  A. 
602,  83  NE  989;  McMahon  v.  Travel- 
6Te'  Ins.  Co.,  77  Iowa  229.  42  NW  179; 
Bane  v.  Travelers'  Ins.  Co.,  85  Ky.  677, 
4  SW  787,  9  KyL  211;  Haglns  v.  JEtna 
L.  Ins.  Co.,  72  9.  C.  216,  220.  51 
SE  683  [clt  Cyc];  Employers'  Liabil- 
ity Assur.  Corp.  v.  Rochelle,  18  Tex. 
Civ.  A.  232,  36  SW  869. 

88.  McMahon  v.  Travelers'  Ins. 
Co.,  77  Iowa  229,  42  NW  179;  Employ- 
ers' Liability  Assur.  Corp.  v.  Ro- 
chelle, 13  Tex.  Civ.  A.  232,  36  SW  869; 
York  V.  Railway  Offlcials"  etc.,  Acc. 
Assoc.,  51  W.  Va.  88,  41  SE  227. 

90.  Bane  v.  Travelers'  Ins.  Co.. 
86  Ky.  677,  4  SW  787,  9  KyL  211. 

[a]  Br  the  v«ry  tenas  of  the  oon- 
tanwt  the  insurance  Is  to  cease  at  the 
end  of  any  period  If  the  succeeding 
period's  premium  Is  not  paid.  Em- 

Sloyers'    Liability    Assur.    Corp.  v. 
lochelle,  18  Tex.  Civ.  A.  232,  35  SW 
869 

81.  Sewell  v.  Continental  Casual- 
ty Co.,  92  Miss.  867,  46  S  714. 

98.  U.  S.  Mutual  Acc.  Assoc  v. 
Mueller,  161  111.  264.  87  KB  883:  Shel- 
den  V.  National  Masonic  Acc  Assoc, 
122  Mich.  408.  81  NW  886. 

[a1  AppIloatlOB  of  rslo  where 
the  by-laws  of  an  accident  society 
provided  that  assessments  were  to  be 
paid  within  thirty  days  from  the  date 
of  the  notice  thereof,  It  was  held  that 
such  provision  meant  that  assess- 
ments were  to  be  paid  within  thirty 
from  the  date  ot  the  a«rvloe 


of  the  notice,  and  not  from  the  date 
of  the  notice  itself,  and  that  where  in- 
sured received  a  notice  of  an  as- 
sessment on  November  30  requiring 
him  to  pay  the  same  December  28,  he 
was  not  required  to  do  so,  but  was 
entitled  to  thirty  days  from  November 
30.  U«  8.  Mutual  Acc.  Assoc  v.  Muel- 
ler, 151  IlL  264,  37  NE  882. 

93.   U.  S.  Mutual  Acc  Assoc 
Mueller.  151  IlL  254,  87  NE  882;  Shel- 
den  V.  National  Masonic  Acc  Assoc, 
122  Mich.  403,  81  NW  26*. 

84*  Ball  V.  Northwestern  Mut.  Acc 
Assoc.  68  Minn.  414,  67  NW  1063.  See 
also  Knobel  v.  Accident  Ins.  Co.  of 
North  Amertca,  186  Wis.  414,  116  NW 
1094,  20  LBANB  1087  and  note. 

fa]  nXustratlOB^^rhe  ureement 
between  insurer  and  insured  was  to 
the  effect  that  the  Insurance  should 
cease  whenever  insured  should  fall 
to  make  a  payment  of  the  assessment 
levied  upon  him;  that  a  notice  mailed, 
postage  prepaid,  to  his  last  address 
given,  should  be  a  sufflclent  no- 
tification of  the  making  of  the  assess- 
ment; and  that  one  calendar  month 
should  be  allowed  for  the  payment 
of  any  such  assessment.  The  envel- 
ope In  which  insured  received  his 
certificate  contained  a  notice.  Indorsed 
thereon,  that  the  flfst  premium  was 
payable  Feb.  1,  1892.  Assessment  was 
made  upon  insured  on  Jan.  1,  1892, 
notice  of  which  was  mailed  to  his  last 
address  given,  but  was  never  received 
by  him.  Insured  was  Injured  on  Jan. 
30,  1892.  The  association  set  up  the 
defehse  that  the  certificate  had  been 
forfeited  because  of  a  nonpaymitnt  of 
tbe  premium.  It  was  held  that  in- 
sured,- never  having  received  the  no- 
tice of  the  aasessment  of  Jan.  1,  1888, 
was  Justified  In  assuming  Uiat  the 
first  assessment  whleh  could  be  made 
against  blm  would  become  due  on 
Feb.  1,  1892,  and  that  he  wOuld  then 
have  thirty  days  from  that  date  In 
which  to  pay  such  assessment.  Ball 
V.  Northwestern  Mut.  Acc.  Assoc,  56 
Minn.  414,  B7  NW  1068. 

85.  Flumer  v.  Continental  Casual- 
ty Co.,  12  Ga.  A.  594,  77  SE  917;  Mac- 
Arthur  V.  U.  S.  Health,  etc,  Ins.  Co.. 
151  IlL  A.  607;  Popovltz'  v.  U.  S. 
Health,  etc,  Ins.  Co.,  78  Mlsc  148, 
137  NTS  788. 

[a]  A  provision  that  th«  poUoy 
shall  sot  take,*ffect  unless  the  pre- 
mium was  paid  prior  to  any  accident, 
on  account  of  which  a  claim  was 
made,  applied  only  to  the  first  pre- 
mium and  not  to  renewal  premiums^ 
Pudsey  v.  Manufacturers  Acc  Ins. 
Ca.  29  N.  S.  124. 

[bl  Tanlt  of  agents — ^Where  the 
insured  repeatedly  attempted  to  pay 
his  premium,  but  the  agent  "firmly 
believed"  that  the  same  was  not  due, 
the  fact  that  it  was  not  paid  Is  deemed 
the  fault  of  the  agent,  and  a  lapse 
will  not  be  held  to  have  occurred  not- 
withstanding the  premium  was  ac- 
tually due  Continental  Casualty  Co. 
T.  Johnson,  119  HI.  A.  «S. 
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by  the  beneficiary,  where  the  insured  received  in- 
juries while  in  default,  although  th^  did  not  result 
in  death  until  after  his  reinstatement."  Under  a 
policy  stipulating  that  it  shall  not  be  void  for  failure 
to  pay  the  premium  within  a  specified  time  after  it 
becomes  due,  but  the  directors  shall  have  authority 
to  refuse  to  accept  any  premium  when  due  and  to 
terminate  the  risk,  the  risk  may  be  terminated  by 
them  on  the  tender  of  a  premium  after  it  becomes 
due  and  after  an  accident  occurring  within  the  time 
specified  for  payment."'  Where  the  policy  provides 
for  indemnity  if  the  death  of  the  insured  occurs 
within  ninety  days  after  the  accident,  and  from  the 
effects  thereof,  and  de&th  does  so  occur  within  the 
time  limited,  the  circumstance  that  before  the  death 
of  the  insured  his  policy  expired  because  of  default 
in  payment  of  an  assessment  levi^  before  the  acci- 
dent but  not  payable  until  afterward  does  not  re- 
lieve the  company  from  liability,  since  its  liability 
attached  immediately  on  the  occurrence  of  the  in- 
jury." A  failure  to  pay  an  assessment  within  the 
time  stipulated  for  its  payment  does  not  deprive  the 
certificate  holder  of  his  membership  in  the  associa- 


tion, but  does  snapend  his  right  to  indemnity  for 
an  injury  received  after  the  assessment  becomes  due 
and  before  its  payment." 

32]  2.'  Reinstatement.  The  receipt  and  re- 
tention by  the  association  of  an  assessment  remitted 
by  a  member  after  an  accident  does  not  so  reinstate 
the  member  as  to  make  the  certificate  relate  back  to 
the  time  of  the  accident;^  but  where  the  policy  has 
lapsed  and  the  insurer  writes  insured  that  he  will 
be  reinstated  if  he  remits  a  check,  the  reinstatement 
takes  effect  from  the  day  insured  mails  his  check.' 

[i  33]  G.  Waiver  of  Oonditions  aa  to  Payment. 
Although  the  payment  of  the  premium  may  be  made 
a  condition  precedent  to  the  taking  effect  of  the 
policy  or  the  liability  of  the  insurer,'  such  a  stipula- 
tion, being  for  the  benefit  of  the  insurer,  may  be 
waived  by  it,'  and  courts  will  find  &  waiver  on  slight 
evidence  when  the  equity  of  the  claim  made  is, 
under  the  contract,  in  favor  of  the  insured.*^  Such 
a  provision  is  waived  by  extending  credit  for  the 
premium,*  taking  the  promissory  note  of  the  insured 
therefor,*  or  by  a  delivery  of  the  policy  and  receipt 
of  the  premium  by  an  agent  after  an  accident  of 


96.  Travelers'  Protective  Assoc.  v. 
Roth,  (Tex.  Civ.  A.)  108  SW  1039. 

97.  Simpson  v.  Accidental  Death 
Ins.  Co.,  2  C.  B-  N.  S.  257,  89  B.  C.  U 
267,  140  Reprint  413. 

98>  Burkheiser  v.  Mutual  Acc.  As- 
soc., 61  Fed.  816,  10  CCA  94.  26  LRA 
112. 

99.  National  iMasonic  Acc.  Assoc 
■  ,v.  Burr,  44  Nebr.  266,  62  XW  466; 
Brown  v.  Pennsylvania  Casualty  Co., 
207  Pa.  609.  66  A  1126.  See  also  8e- 
well  v.  Continental  Casualty  Co.,  92 
Miss.  867,  46  8  714. 

fa]  Amiioattoa  of  ml*. — A  policy 
of  aoofdent  insurance  provided  for  a 
monthly  payment  to  the  Insured  upon 
total  loss  of  time  from  an  accident 
which  should  wholly,  and  continuous- 
ly- from  its  date,  disable  him  from 
'  any  business  or  occupation,  and  If  in- 
jury therefrom  should  wholly  ana 
continuously,  from  the  date  of  the 
accident,  prevent  him  from  perform- 
ing duties  pertaining  to  his  occupa- 
tion. Premiums  were  required  to  be 
paid  In  advance  on  or  before  the  first 
day  In  each  month  during  the  con- 
tinuance of  the  policy,  and  on  each  of 
such  payments  plaintiff  was  Insured 
from  the  date  of  the  contract  until 
the  first  day  of  the  next  calendar, 
month,  the  acceptance  of  past  due 
premiums  being  made  optional  with 
the  compflity,  and  not  In  any  case  to 
be  a  waiver  of  forfeiture,  but  to  have 
the  same  effect  as  if  a  new  applica- 
tion had  been  made  and  a  new  policy 
Issued  on  the  day  following  such  ac- 
ceptance. Bach  of  the  payments  on 
the  policy  for  the  four  months  from 
February  was  made  after  the  first  day 
of  the  month  and  after  an  accident  on 
June  6,  the  insured  on  June  7  sent  the 
premium  for  that  month  which  was 
accepted  June  8  in  Ignorance  of  the 
accident.  It  was  held.  In  an  action  on 
the  policy,  that,  construing  its  provi- 
sions together.  It  had  lapsed  from 
June  1  until  its  renewal  on  June  8, 
and  that  as  to  the  accident  which  oc- 
curred during  that  time  plaintiff  was 
not  insured.  Crosby  v.  Vermont  Acc. 
Ins.  Co.,  84  Vt.  510,  80  A  817. 

[b]  Paymsnt  aft«T  dMth. — Pre- 
miums on  an  accident  policy  were  to 
be  paid  In  installments  by  orders  on 
insured's  employer,  to  be  paid  out 
of  insured's  wages  for  May,  June,  and 
July,  and  the  orders  provided  that  if 
for  any  reason  payment  of  any  In- 
stallment was  not  made  as  specified 
the  polioy.should  be  void,  and  that  on 
default,  li  the  defaulted  Installment 
was  afterward  paid,  then  such  pay- 
ments should  reinstate  the  policy  only 
from  the  receipt  of  such  payment  at 
the  general  ofilce  of  the  company.  It 
was  mads  a  part  of  tha  fontract  that 


If  any  payment  was  not  made  by  noon 
on  the  day  when  due  the  policy  should 
become  void,  and  should  only  be  re- 
Instated  at  the  option  of  the  com- 
pany and  by  tendering  payment  at  its 
general  ofllces,  the  reinstatement  to 
take  effect  from  receipt  of  payment, 
and  there  should  be  no  claim  for  loss 
arising  between  the  time  of  forfeiture 
and  reinstatement.  Insured  earned 
no  salary  in  May  and  did  not  pay  the 
first  installment  of  premium.  He  ^s 
killed  June  19,  and  subsequently  two 
Installments  of  premiums  were  sent 
to  the  company,  which  upon  learning 
of  the  death,  tendered  them  back.  Zt 
was  held  that  the  policy  was  forfeited 
for  nonpayment  of  the  May  Install- 
.ment,  and  was  not  in  force  at  in- 
sured's death,  and  there  could  be  no 
recovery  thereunder.  Sewell  v.  Con- 
tinental Casualty  Co.,  92  Miss.  8B7,  46 
S  714. 

1.  National  Masonic  Ace.  Assoc. 
v.  Burr,  44  Nebr.  266,  62  NW'4e6.  But 
compare  Sewell  v.  Continental  Casu- 
alty Co.,  92  Miss.  867,  46  S  714. 

9.  Colvin  V.  U.  S.  Mutual  Ace.  As- 
soc., 66  Hun  643,  21  NTS  734  (holding 
that  "remit"  means  to  send  back,  and 
In  the  absence  of  any  specific  direc- 
tion as  to  the  mode  of  sending  the 
check  there  will  be  implied  a  direc- 
tion to  send  it  In  the  usual  way, 
which  Is  by  mall). 

3.  See  supra  !  24. 

4.  Fidelity,  etc.,  Co.  v.  Wllley,  80 
Fed.  497,  26  CCA  598  [afC  77  Fed. 
961].  See  also  Gordon  v.  U.  S. 
Casualty  Co.,  (Tenn.  Ch.  A.)  64  SW 
98. 

la]  Custom  m  walTsr. — ^When  the 
Insurer's  custom  Is  to  charge  the 
agent  with  premiums  and  send  the 
receipts  to  him  for  collection,  and  he 
delivers  a  receipt  without  receiving 
or  requesting  payment,  the  Insurer 
thereby  waives  the  condition  requir- 
ing payment  to  make  the  policy  effec- 
tive. Fidelity,  etc.,  Co.  v.  Wllley,  80 
Fed.  497,  25  CCA  698  [aft  77  Fed. 
961]. 

5.  Lyon  v.  Travelers'  Ins.  CO.,  66 
Mich.  141.  20  NW  829,  54  AmR  354. 

[a]  llisleadlnff  Innrwl^An  In- 
surance company  will  not  be  permit- 
ted to  insist  upon  a  forfeiture  if  by 
any  agreement,  either  express  or  im- 
plied by  the  course  of  Its  conduct.  It 
Induces  the  Insured  honestly  to  be- 
lieve that  the  premiums  will  be  re- 
ceived after  the  appointed  day.  Paint- 
er V.  Industrial  L.  Assoc.,  131  Ind.  68, 
30  NE  876:  Sweetser  v.  Odd  Fellows 
Mut.  Aid.  Assoc.,  117  Ind.  97,  19  KE 
722;  Cornell  v.  Travelers'  Ins.  Co.,  120 
A^p.  Div.  459,  104  NTS  999  [aft  192 
NT  T.  687,  86  NE  1107]. 

[b]  A  z*a«Mrt  Sot  VNOf  of  a  eliia 


does  not  waive  a  failure  to  pay  dues. 
Greenwaldt  v.  XT.  S.  Health,  etc,  Ins. 
Co.,  62  Misc.  858.  102  NTS  157. 

[c]  An  lanmr's  oonrss  of  ooBdvot 
may  afford  a  basis  for  a  reasonable 
excuse  In  defaulting  a  premium  when 
due  and  a  ground  of  the  Insured's  re- 
liance that  forfeiture  will  not  be  as- 
serted, but  a  course  of  action  which 
Is  no  more  than  action  within  the  ex- 

Sress  terms  of  the  policy  will  not 
ave  that  effect.   Crosby  v.  Vermont 
Acc  Ins.  Co.,  84  Vt.  610.  80  A  817. 

6.  Cornell  v.  Travelers'  Ins.  Co„ 
120  App.  Div.  469,  104  NTS  999  [aff 
192  vT  Y.  687,  85  NB  1107]. 

[a]  Vhese  l^e  poXloy  Is  dsllTared 
to  the  Insured  without  requiring  pay- 
ment of  a  premium  It  Is  presumed 
that  credit  was  extended  therefor. 
Washburn  v.  U.  S.  Casualty  Co.,  108 
Me.  429,  81  A  576.  , 

[b3  Seoelpt  of  rsnswml  pmnlnm 
at  expintlon  of  period  of  orsdi't. — 
Where  receipts  for  renewal  premiums 
are  sent  to  the  agent  to  be  delivered 
as  required,  and  the  insurer,  with 
knowledge  of  the  custom  to  grant 
credit  on  the  premiums,  receives  and 
retains  the  premtu/ns  paid  at  the  ex- 
piration of  Buch  credit,  the  policy  Is 
continued  in  force  by  delivery  of  the 
renewal  receipts,  notwithstanding  the 
policy  stipulates  that  the  payment  of 
the  premium  is  a  condftion  precedent 
to  Its  binding  force,  and  the  ag^nt 
shall  have  no  authority  to  waive  any 
condition  unless  authorised  in  writ- 
ing. Tennant  v.  'Travelers'  Ins.  Co., 
31  Fed.  822. 

7.  Roberta  v.  JEtns  1*.  Ins.  Co., 
212  111.  382,  72  NE  368  (holding,  how- 
ever, that  the  retention  «f  a  premium 
note  by  the  Insurance  company  after 
maturity  was  no  evidence  of  an  ex- 
tension of  time  of  payment  or  & 
waiver  of  payment,  where  the  policy 
provided  that  the  possession  of  pre- 
mium notes  by  the  company  should 
be  conclusive  that  they  were  unpaid 
and  that  the  insurance  bad  ceased  to 
be  in  force  at  tha  expiration  of  the 
term  for  which  the  premium  had  been 
paid). 

[a]  Bsetrletloa  ai  to  wxlflBr  aM 
IndorsemsBt  on  poUer^When  the 

policy  stipulates  that  it  shall  not 
take  effect  until  the  premium  Is  ac- 
tually paid,  and  that  no  waiver  shall 
be  binding  unless  Indorsed  on  or  at- 
tached to  the  policy  and  signed  by  a. 
designated  officer,  a  premium  note 
given  to  an  agent  will  not  operate  to 
put  the  policy  in  force.  Pennsylvania- 
Casualty  Co.  V.  Bacon,  188  Fed.  907, 
07  CCA  497. 

tb]  Effsot  of  nonpayment  of  note, 
—where  promissory  notes  are  accept- 
ed In  payment  of  premiums  it  scemK 
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which  lie  has  notice,  and  a  retention  thereof  by  the 
insnrer."  So  also  a  pi^vision  that  the  risk  shall  be 
extinguished  by  default  in  xmjnpent  of  periodical 
premioms  or  assessments  may  be  waived,  and  de- 
manding and  receiving  premiums  or  assessments 
after  forfeiture  for  nonpayment  will  constitute  a 
waiver  of  the  forfeiture,^"  and  a  forfeiture  when 
once  waived  cannot  afterward  be  asserted/^  But 
where  the  policy  prbvides.that  it  shall  be  in  force 
only  for  the  period  for  which  the  premium  is  paid, 
a  waiyer  of  -a  forfeiture  for  nonpayment  of  the  pre- 
mium will  not  be  implied  from  a  failure  to  cancel 
the  policy  and  return  an  order  for  the  premium 
which  the  insured  knows  has  not  been  paid. 

An  a«ent  of  the  insurer  who  has  the  necessary 
authority  may  waive  conditions  as  to  the  ^ime  and 
manner  of  payment.^" 

34]  H.  Estoppel  to  Deny  Payment.  The  in- 
surer may  be  estopped  to  assert,  for  the  purpose  of 
defeating  the  policy,  that  the  premium  has  not  been 
paid  where  the  ik>licy,  which  has  been  duly  eiefiuted 
and  delivered,  contains  a  provision  that  it  shall  be 


incontestable  except  for  fraud,"  or  where  it  recites 
that'  the  premium  has  been  paid.^' 

[$35]  I.  Eenewals.  A  renewal  of  the  policy 
may  be  effected  without  the  actual  payment  of  the 
renewal  premium  where  an  agent,  according  to  the 
usual  course  of  business,  delivers  the  renewal  re- 
ceipt to  the  insured."  Where  an  agent- attached  a 
renewal  receipt  to  the  original  policy^  charged  the 
renewal  premium  to  tbe  insured,  and  credited  the 
insurance  company  with  the  amount,  there  was  a 
valid  renewal."  But  after  the  policy  has  been  for- 
feited by  failure  to  pay  a  premium,  a  mere  soliciting 
agent  of  the  insurer  cannot  continue  the  policy  in 
force  by  issuing  a  renewal  receipt  to  the  insured.'* 
A  proposition  by  an  accident  insurance  company  to 
renew  the  policy  for  which  the  insured  has  not  ap- 
plied, sent  to  insured  in  a  letter  inclosing  a  receipt 
for  the  renewal  premium,  cannot  be  held  to  have 
been  accepted  by  the  insured  because  he  failed  to 
return  the  receipt  or  to  expressly  decline  the  propo- 
sition for  sixteen  days  and  about  two  weeks  after 
the  previous  insurance  had  expired.^' 


IX.  THE  POLIOT 


[i  36]   A.  Natore  and  Scope  Generally.  The 

contract  of  insurance  is  a  voluntary  one,  and  in  the 
absence  of  statutory  restrictions  the  insurers  have 
tbe  right  to  incorporate  in  their  policy  whatever 

that  the  policy  cannot  b«  avoided  for 
nonpayrnent  ox  auoh'  a  note,  even  un- 
der a  provision  to  that  effect,  where 
tbe  noopayinetft  Is  due  to  the  fault  of 
the  Insurer  rather  than  of  the  Insured. 
Equitable  Acc.  Ins.  Co.  v.  Van  Btten, 
40  1)1.  A.  232  (where  It  appeared  that 
It  was  customary  to  collect  the  notes 
tTx>m  Insured  wherever  he  might  be, 
and  that  the  unpaid  note  was  In  the 
bands  of  an  a^ent  for  collection,  hut 
was  not  presented  for  payment,  and 
no  notice  was  given  to  insured,  nor 
was  his  attention  called  to  the  fact 
that  It  was  unpaid).  See  also  Pndsey 
T.  Manufactnrani  Aoe.  Ins.  Co.,  29  N. 
S.  124. 

[c]    Vote  Providian  for  forfaltnre. 

— A  provision  for  forfeiture  for  non- 
payment of  a  premium  Incorporated 
in  the  note  is  sufflctent  to  protect  the 
insurer.  North  American  Acc.  Ins. 
Co.,  V,  Bowen,  (Tex.  Civ.  A.)  102  SW 
163. 

8.  Raybum  v.  Pennsylvania  Caau- 
alty  Co..  188  N.  C.  879,  50  SE  762,  107 
AmSR  548. 

[a]  n«  xeoelpt  of  prior  dellii- 
innit  pAjvMBta  wltlioiit  obJeotloBt 
without  reinstatement,  without  ascer- 
talnlns  whether  the  insured  Is  still  in 
good  health,  and  without  any  action 
by  the  secretary  or  board  of  directors 
exercising  an  option  in  regard  to  his 
reinstatement  as  provided  oy  the  by- 
laws of  the  society,  tends  to  show 
that  the  society  had  waived  the  right 
to  enforce  the  forfeiture.  U.  S.  In- 
demnity SOC  v.  (^rlKgs.  118  111.  A.  577. 

[bj  A  Moelpt  or  a  pmnlnm  wttb- 
om  nowladn  of  the  injury  thereto- 
fore aufFered  by  the  assured  will  not 
waive  compliance  with  the  conditions 
of  his  certillcate.  XS.  S.  Indemnity 
SocL  V.  Grins,  118  111.  A.  &77. 

t.  Ramsey  v.  Travelers'  Protec- 
tive Assoc..  147  Wis.  405,  138  NW  «S4. 

[a]  OoBstmottve  wmlvw. — Provi- 
sion in  an  accldebt  policy  that  In- 
mred's  failure  to  makft  payments 
promptly  shall  extinguish  the  risk 
until  reinstatement  In  the  manner 
provided  therein  is  subject  to  con- 
atructtve  waiver.  Ramsey  v.  Travel- 
ers' Protective  Assoc.,  147  Wis.  405, 
133  NW  SS4. 

10.  Metropolitan  Safety  Fund  Acc. 
Assoc  v.  Wlndover.  187  111.  417,  27  NE 
518;  North  American  Acc.  Ins.  Co.  v. 
Rehacek,  123  HI.  A.  219 ;  Shay  v.  Phce- 
piz  Acc,  etc,  Ben.  Assoc.,  28  Pa.  Su- 
per. SS7;  Contlnsntal  Casualty  Ca  v. 


conditions  it  may  please  them  to  impose,  and  the 
insured  has  the  right  to  accept  or  reject  the  insur- 
ance on  these  terms  and, conditions.^ 
Policy  issued  contrary  to  rules  or  cnstoms.  A 


Jennings,  4B  Tvz.  Civ.  A.  14,  99  SW 

423. 

II.  Metropolitan  Safety  Fund  Acc. 
Assoc.  V.  Wlndover.  137  HI.  417,  27 

NE  538. 

19.  HcMafaon  v.  Travelers'  Ins. 
Co.,  77  Iowa  229,  42  NW  179. 

18.  IT.  8. — Pennsylvania  Casualty 
Co.  V.  Bacon.  133  Fed.  907,  67  CCA 
497;  Cotten  v.  P^delity,  etc,  Co.  41 
Fed.  E06. 

Colo. — Standard  Acc.  Ins,  Co.  v. 
Frledenthal,  1  Colo.  A.  5.  27  P.  88. 

III.  — North  American  Acc.  Ina.  Co. 
V.  WhiteaWes.  134  111.  A.  290. 

Ind. — Kerlln  v.  National  Acc.  As- 
soc., 8  Ind.  A.  628,  85  NK  39,  36  NE 
166. 

Mo, — Crowder  v.  Continental  Casu- 
alty Co..  116  Mo.  A.  63B.  91  SW  1016. 

N.  C. — Raybum  v.  Pennsylvania 
Casualty  Co^  138  N.  C  879,  60  SB  762, 
107  AmSR  648. 

Tenn. — Gordon  v.  U.  S.  Casualty 
Co„  (Ch.  A.)  54  SW  98. 

Tex. — Continental  Casualty  Co.  v. 
Bridges.  (Civ.  A.)  114  SW  170;  North 
American  Acc.  Ins.  Co.  v.  Bowen, 
(Civ.  A.)  102  SW  168. 

Can. — Manufacturers  Acc.  Ins.  Co. 
V.  Pudsey,  27  Can.  S.  C,  374. 

See  also  Davis  v.  National  Casualty 
Co..  116  Minn.  125,  131  NW  1013. 

Ja}  A  waiver  ny  a  aolloitliig  and 
oolleoting  affsnt  has  been  held  Bind- 
ing on  the  insurer.  Kerlln  v.  Nation- 
al Acc.  Assoc.,  8  Ind..  A.  628,  85  NE 
39,  36  NE  156;  Gordon  v.  TJ.  S.  Casu- 
alty Co.,  (Tenn.  Ch.  A.)  64  SW  98.  But 
compare  Cronkhlte  v  Acc.  Ins.  Co.  of 
Nortn  America,  36  Fed.  26  (where  It  is 
said  that  while  authority  to  give 
credit  and  to  change  the  terms  of^the 
policy  belongs  to  the  general  agent 
having  power  to  complete  the  con- 
tract, it  does  not  extend  to  a  mere 
subagent  or  soliciting  agent  who  Is 
charged  merely  with  the  matter  of 
collecting  premiums  or  soliciting  In- 
surance). 

[b]  The  refusal  of  a  general  agent 
to  reeelvs  the  premium  when  offered 
on  the  ground  that  it  Is  not  due 
waives  the  payment  and  prevents  the 
lapse  of  the  policy.  Continental  Casu- 
alty Co.  V.  Johnson,  119  HI.  A  93. 

[c]  Seoeipt  of  prmlnm  after 
dsaUi  of  Insiued. — Where  the  agent 
of  the  insurer  without  any  fraud  or 
misrepresentation  on  the  part  of  the 
benefldary  demanded  and  received 
from  the  benaflolary,  after  the  death 


of  the  insured,  tbe  full  amount  of  the 
premiums  due,  the  Insurer  la  bound 
by  the  waiver  of  forfeiture  for  non- 
payment. Cotten  V.  Fidelity,  etc,  Co., 
41  Fed.  506. . 

14.  Kline  V.  National  Ben.  Assoc., 
Ill  Ind.  462,  11  NE  620,  60  AmR  703. 

16.  Teutonla  Ii.  Ins.  Co.  v.  Ander- 
son, 77  111.  384;  Provident  L.  Ins.  f^o. 
V.  Fennell.  49  111.  180;  Illinois  Cent. 
Ins.  Co.  V.  Wolf,  87  IlL  354,  87  AmD 
261. 

18.  Fidelity,  etc.,  Co.  v.  Wllley.  80 
Fed.  497,  500,  25  CCA  B93  [aff  77  Fed. 
961]  (where  It  was  held  that  where 
the  Insurer  had  forwarded  to  Its  agent 
a  renewal  receipt  and  had  charged 
him  with  the  premium  represented 
thereby,  such  being  the  usual  course 
of  dealing,  and  the  agent  had  coun-' 
terslgned  the  receipt  and  delivered  It 
to  the  policyholder,  such  charge 
against  the  agent  and  delivery  of  the 
policy  or  premium  receipt  to  the  as- 
sured might  be  treated  as  a  transfer 
of  the  assured's  indebtedness  to  the 
agent,  and  consequently  a  payment  as 
between  the  former  and  the  company, 
or  as  an  estoppel  of  the  company 
against  setting  up  the  stipulation  for 
prepayment  oi  the  premium  In  avoid- 
ance of  the  policy,  the  court  adding: 
"We  are  not  called  on  to  consider  the 
reasonableness  of  this  rule;  It  has 
become  a  part  of  the  law  of  Insurance. 
Companies  can  avoid  It  by  avoiding 
the  facts  on  which  It  rests,  hut  in 
no  other  way"). 

[a]  After  tais  hmpening  of  u  ao- 
olaent  the  agent  of^  the  Insurer  can- 
not continue  the  policy  In  force  so 
as  to  bind  the  Insurer  by  accepting 
from  the  insured  a  promissory  note 
for  the  renewal  premium  and  deliver- 
ing to  him  or  to  the  beneficiary  a  re- 
newal receipt  which  had  been  In- 
trusted to  such  agent  by  the  insurer. 
Carpenter  v.  Canadian  R.  Acc.  Ins. 
Co.,  18  Ont.  L.  388,  13  OntWR  821. 

17.  Washburn  v.  U.  S.  Casualty 
Co.,  106  Me.  411,  76  A  902. 

18.  Pacific  Mut.  t..  Ins.  Co.  v.  Car- 
ter, 92  Ark.  378.  123  SW  384,  124  SW 
764. 

19.  Richmond  v.  Travelers'  Ins. 
Co.,  123  Tenn.  807,  130  SW  790,  30 
LRANS  954. 

BO.  Brown  v.  U.  S.  Casualty  Co.,  9G 
Fed.  036  ;  Fidelity,  etc..  Co.  v.  Alpert, 
67  Fed.  462,  14  CCA  474  ;  Standard  L., 
etc..  Ins.  Co.  V.  Ward,  65  Ark.  296. 
46  aW  1096;  Standard  L.,  etc  Ins. 
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policy  issned  on  a  trathfnl  appUeation  binds  the 
insurer,  although  its  rules  or  onsttuns  foxhid  the  is- 
suance of  policies  under  the  taots  stated.'^ 

Parol  contract  In  the  absence  of  a  statutory 
provision  requiring  the  contracts  of  insurance  to  be 
in  writing  they  may  be  parol,^  but  a  parol  agree- 
ment to  insure  is  binding  only  until  the  execution 
and  acceptaAcc  of  a  written  policy.'*  ' 

37]  B.  Qeneral  Bnles  of  Oonstructlon— 1.  Lib- 
eral Oonstmction.  It  is  well  settled  as  a  general 
rule  that  a  policy  of  accident  insnrance  is  to  be 


Co.  V.  Martin,  18»  Ind.  876,  8S  NB  106 : 
Peterson  v.  Modern  Brotherhood  of 
America,  126  Iowa  662,  101  NW  289, 
67  LKA  631 ;  Bh&der  v.  Railway  Pass. 
Aaaur.  Co^  6f  N.  Y.  441.  21  AmR 
66,  6  Thompa.  *  C  t4S  [alE  S  Hun 
4241. 

[a]    TTMsmptlon  from  aoocptano* 

of  polleya— In  the  absence  of  fraud, 
an  Insured,  by  alvnlng  an  application 
accepting  a  policy  and  brlnsinff  suit 
thereon,  will  be  held  to  have  had 
notice  of,  to  haye  understood,  and  to 
have  agreed  to  the  terms,  limitations, 
and  conditions  contained  In  the  ap- 
plication and  In  the  policy.  Crosby  v. 
Vermont  Ace.  Ins.  Co.,  84  Vt.  610,  80 
A  817. 

ai,  Herbert  v.  Standard  etc, 
ms.  Cou.  2t  Ob.  Clr.  Ct  226. 

98.  Ftoars  v.  jGtna  Ins.  Co.,  144 
N.  C.  222,  5«  SE  916,  11  LRANS 
867 ;  Mathers  Union  Mut  Acc. 
Assoc.,  78  Wis.  6SB,  47  NW  1120,  11 
LRX  88. 

[a]  dronnstaaoes  aawvatlBir  to 
oval  eoBteaet^Where  plaintiff  met 
defendant's  agent  In  the  street  and 
rave  him  fifty  cents  premium  for  a 
day's  Insurance,  <  and  the  agent  prom- 
ise to  make  out  the  policy.  It  was 
held  that  plaintiff  could  maintain  an 
action  on  the  contract  after  loss,  and 
that  furnishing  the  agent  with  blank 

fiollcles  to  be  made  out  was  no  llmlta- 
Lon  on  hla  authority  to  make  the 
oral  contract.  Rhodes  v.  Railway 
Pass.  Ins.  Co..  6  I^ns.  (N.  Y.)  71. 

[b}  An  appUoation  and  reoaipt  for 
a  premium  will  not  constitute  a  parol 
contract  of  Insurance.  Fowler  v. 
Preferred  Acc.  Ins.  Co.,  100  Qa.  S80, 
28  SB  398. 

83.  Floars  v.  .SItna  L.  Ins.  Co.,  144 
N.  C.  232,  6*6  SE  916,  11  LRANS 
867. 

84.  Lowensteln  V.  New  York  Fidel- 
ity, etc.,  Co.,  88  Fed.  474  [aff  97  Fed. 
17,  38  CCA  29,  66  LRA  460]:  Hast- 
ings V.  Bankers'  Acc.  Ins.  Co.,  140 
Iowa  S26,  119  NW  79;  Hatch  v.  U. 
S.  Casualty  Co.,  197  Mass.  101,  88  NE 
398,  126  AmSR  332  and  note,  14 
LRANS  608  and  note,  14  AnnCas  SOO 
and  note :  Banta  v.  Continental  Casu- 
alty Co.,  134  Mo.  A.  222,  118  SW 
1140 ;  Hllmer  v;-  Western  Travelers' 
Acc.  Assoc,  86  Nebr.  286,  126  XW 
636,  27  LRANS  810  and  note;  Penn 
V.  Standard  L.  Ins,  Co.,  160  N.  C. 
.899.  76  BE  262,  42  LRANS  687  Idism 
pet  reh  168  N.  C.  89,  7S  SB  09, 
42  LRANS  693]. 

[a]  On  a  avMtloa  aa  to  the  ex- 
tent of  tUWUty  the  rule  of  liberal 
construction  appUes.  Depue  v.  Travel- 
ers' Ins.  Ca.  188  188. 

[b]  ZUutratlon,)—- When  an  acci- 
dent Insurance  contract  provides  for 
the  payment  of  a  loss  for  an  Injury 
received  while  riding  on  a  railway 
passenger  coach,  and  on  the  second 
page  of  the  policy  there  Is  a  provision 
limiting  the  liability  of  the  Insurer 
if  the  disability  Is  due  to  an  accident 
caused  by  or  resulting  from  paralysis 
and  certain  other  diseases.  It  Is  con- 
strued to  mean  that  when  an  accident 
is  the  ultimate  cause  of  paralysis,  or  of 
one  of  the  other  diseases  named,  which 
occurs  at  a  more  or  less  remote  period 
of  time  after  the  Injury  has  been  re- 
ceived, the  liability  of  the  insurer  Is 
limited  try  the  provision,  but  not  when 
the  paralysis,  etc.,  Is  a  direct  incident 
and  a  part  of  the  Injury  effected  through 
the  acddeot  Jnmred  aaalnit  llo<^ 


V.  General  Acc.',  etc.,  Ins.  Corp.,  168 
N.  C.  806.  806,  78  SB  1002  (where 
it  is  said :  "Here  the  paralysis  is  a 
direct  Incident  and  a  part  of  the 
"bodily  Injury  effected  through  exter- 
nal, violent,  or  accidental  means,' 
and  to  hold  that  In  such  oase  the 
Insurance  Is  reduced  to  a  very  small 
part  of  the  sum  stipulated  for  would 
be  in  effect  to  destroy  the  Insurance. 
Tt>  say  that  such  was  the  Intent  of 
the  defendant  company  In  executing 
the  policy  would  be  to  ctmrge  It  with 
fraud.  The  only  reasonable  and  lust 
construction  is  that  when  an  accident 
or  illness  Is  the  ultimate  cause  of. 
paraljrsis  or  of  one  of  the  other 
diaeasee  named,  ^Ich  diseases  accrue 
at  a  more  or  less  remote  period  of 
time  after  the  Injury,  then  the  lia- 
bility of  the  insurance  company  is 
reduced  to  eompensatl<m  for  duabUlty 
not  exeeedbiK  four  weeks  in  any  one 

Sear,  and  the  same  reduction  could 
s  claimed  when  one  of  those  excepted 
diseases  cause  the  Injury"). 

as.  Travelers'  Ins.  Co.  v.  Ayera, 
119  ni.  A.  402  [aff  217  ni.  390]  76 
NE  606,  2  LRANS  168  and  note; 
Utter  V.  -Travelers'  Ins.  Co.,  66  Mich. 
646,  82  NW  812,  8  Am8R  918;  U.  S. 
Mutual  Acc.  Assoc.  T.  Newman,  84  Va. 
62,  S   SB  806. 

■  Se.  Travelers'  Ina  Co.  t.  Ayera, 
119  in.  A.  402  taff  217  III.  890,  75 
NB  606,  2  LRANS  168  and  note]  ; 
Utter  T.  Travelers'  Ina  Co.,  66  Mich. 
546,  82  NW  812,  8  AmBR  918;  U. 
S.  Mutual  Acc  Assoc  v.  Newman,  84 
Va.  62,  8  SB  806. 

[a]  7or  the  porpoee  of  npholdlair 
a  contract  of  Insurance  Its  provisions 
are  strictly  construed  against  the  In- 
surer. Darling  v.  Protective  Assur. 
Soc,  71  Misc.  118,  127  NTS  486. 

87.  IT.  S. — Low«£0steln  v.  New  York 
Fidelity,  etc.  Co.,  88  Fed.  474  faff 
97  Fed.  17.  38  CCA  29,  46  LRA  460]  ; 
Cotten  V.  Fidelity,  etc.,  Co.,  41  Fed.  606. 

Ala. — National  L.,  etc.,  Ins.  Ca  V. 
Lokey,  166  Ala.  174,  52  S  46. 

Ark. — Fidelity,  etc.,  Co.  v.  Meyer, 
162  SW  996  :  bidustrlal  Mut.  Indemn. 
Co.  V.  Hawklna  94  Ark.  417,  127  SW 
457,  29  LRANS  636,  21  AnnCas  1020 
and  note. 

Cal. — Berliner  v.  Travelers*  Zna  Co., 
121  Cal.  468,  63  P  9lL  86  AmSR 
49  and  note. 

Colo. — Jenninga  v.  Brotherhood  Acc. 
Co.,  44  Cola  6irft6  P  982,  180  AmSR 
109  and  note.  18  LRANS  109:  Travel- 
ers' Ins.  Co.  v.  Murray.  16  Colo.  296, 
26  P  774,  25  AmSR  267  ;  Uniim  Casu- 
alty, etc.  Co.  V.  Mondy,  18  Colo,  A. 
Hi,  71  P  677. 

111. — Wilkinson  T.  ^na  L,  Ina  Co., 
240  ni.  206,  88  NB  660,  ISO  AmSR 
269,  26  LRANS  1266  laXt  144  III.  A. 
88]  ;  Spence  v.  Central  Acc  Ins.  Co., 
386  111.  444,  86  NB  104,  19  LRANS 
88  and  note ;  Qlobe  Acc  Ins.  Co.  v. 
Gerfsch,  163  111.  626,  45  NB  663,  64 
AmSR  486  [rev  on  other  grounds  61 
III.  A.  140];  Union  Mut  Acc.  Assoc 
V.  Frohard,  134  111.  228,  25  NB  642, 
25  AmSR  664,  10  LRA  388  and  note; 
Healey  v.  Mutual  Acc.  Assoc.,  183  111. 
566.  26  NB  62,  28  AmSR  637.  9 
LRA  371  and  note;  National  Acc  Soc. 
V.  Ralstln.  101  III.  A.  192;  RaUway 
Offlclals,  etc.,  Acc  Assoc  v.  Coady, 
80  111.  A.  663. 

Ind. — Standard  L.,  etc..  Ins.  Co,  k. 
Martin,  133  Ind.  376,  83  NB  108 ; 
McEIfresh  v.  Odd  FeUows  Acc  Ca, 
21  ind.  A.  ni.  62  NB  819. 


liberally  construed**  as  against  the  insoxed,"  al- 
though strictly  construed  against  the  insurer.'* 

IS  38]  2.  OonatrnoUon  Host  Favoralda  to  In- 
mnd.  In  case  there  is  any  ambiguity  in  the  policy 
the.  rule  is  Uiat  all  provisions,  eonditionSf  or  excep- 
tions which  in  any  way  tend  to  work  a  forfeiture 
of  the  policy  or  limit  or  deftot  liability  thereunder 
should  be  construed  most  strongly  against  those  for 
whose  benefit  they  are  inserted,  and  most  favorably 
toward  those  against  whom  they  are  meant  to  oper- 
ate,'^ and  this  rule  is  applicable  to  purely  benefit 

Iowa. — Layton  V.  Interstate  Business 
Men's  Acc  Assoc.  180  NW  468 ;  Klrk- 

fatrlck  V.  ^Stna.  Ins.  Ca.  141  Iowa  74, 
L?  NW  1111,  22  LRANS  1265  and 
note ;  Binder  v.  National  Masonic  Acc 
Assoc..  127  Iowa  26,  102  NW  190; 
Peterson  v.  Modem  Brotherhood  of 
America,'  126  Iowa  6<2,  101  NW  289, 
67  LRA  681.  See  Slmpkins  v.  Hawk- 
eye  Commercial  Men'a  Assoc,  148 
Iowa  648,  126  NW  192;  Hastings  v. 
Bankers'  Acc  Xne,  Ca,  140  Iowa  626. 
119  NW  79. 

Kan. — Continental  Cuuaifer  Cow  v. 
Colvln,  77  Kan.  661.  668.  »S  P  S66 
felt  Cycl. 

Kr.— New  York  Fidelity,  etc,  Co. 
V.  Hart,  142  Ky.  26,  128  SW  »9S ; 
Mtna.  L.  Ins.  Ca  t.  Bethel,  140  Ky. 
609,  181  SW  628;  FldeUty.  etc.  Co. 
V.  Cooper,  187  Ky.  644.  1»  SW  111 ; 
American  Aca  Ca  v.  Reigart.  84  Ky. 
647.  28  SW  191,  42  AniaR  274  and 
nota 

Me.— Wright  v.  Fratemltlea  Health, 
etc.  Assoc.  107  Me.  418.  78  A  475, 
32  LRANS  461  and  note;  McaUnctaey 
v.  Fidelity,  etc..  Co.,  80  Me.  251,  14 
A  13.  6  AmSR  190;  Young  v.  Travel- 
ers' Ins.  Cc,  80  Me.  244,  IS  A  89«. 

Mich. — Blackstone  v.  Standard  L... 
etc,  Ins.  Co.,  74  Mich.  592,  42  NW 
166,  3  LRA  486  and  note:  Utter  v. 
Travelers'  Ins.  Co..  65  Mich.  546,  32 
NW  812.  8  AmSR  013. 

Minn. — Rudd  v.  Oreat  Bastern  Casu- 
alty, etc.  Co.,  114  Minn.  612,  181  NW 
638,  84  LRANS  1206,  AnnCa8l912C 
606  ;  Cook  v.  Benefit  League,  76  Mtnn. 
882:  79  NW  880.  Bee  Savla  v. 
National  Casualty  Ca.  116  Minn.  125. 
181  NW  1018. 

Mo. — Loescb  V.  Unicm  Casualty,  etc., 
Co.,  176  Mo.  654,  76  SW  621  :  Mc- 
Farland  v.  U.  S.  Mutual  Acc  Assoc, 
124  Ma  204,  27  SW  436  ;  McMlIlen 
V.  Blder,  166  Ma  A.  663.  135  SW 
496  ;  Roseberry  v.  American  Benev. 
Assoc,  142  Mo.  A  562.  121  SW  786  ; 
Banta  v.  Continental  Casualty  Co.,  134 
Mo.  A.  222,  113  SW  1140 :  Rogers  v. 
Modem  Brotherhood  of  America,  131 
Ma  A.  868.  Ill  SW  618;  Hayes  v. 
Continental  Casualty  Ca,  98  Ma  A. 
410,  72  8W  1S6;  Cunnincham  t.  Union 
Casualty,  etc,  Cd«  82  Ma  A.  tOT ; 
Hoffman  t.  Manufactarers^  Aoc  In- 
demn. Co.  66  Ma  A.  201. 

Nebr. — ^woodmen  Acc.  Assoe.  v.  Pratt. 
•2  Nebr.  678.  87  NW  646,  89  AmSR 
777  and  note,  66  LRA  291. 

N.  J. — Harris  v.  American  Casualty 
Co..  83  N.  J.  L.  641.  86  A  194,  44 
LEtA,NS  70  and  note. 

N.  Y.'— Schumacher  v.  Great  Eastern 
Casualty,  etc.  Co.,  197  N.  T.  58,  90 
NB  863,  27  LRANS  480  and  note  : 
Marshall  v.  Commercial  Travelers* 
Mut.  Acc  Assoc.  170  N.  Y.  484,  63 
NE  446  [rev  67  App.  Dlv.  636,  «8  NTS 
1148] ;  Paul  V.  Travelers'  Ina  Co.,  112 
N.  Y.  472,  20  NE  347,  8  AmSR  7GS 
and  note;  Dlneen  v.  General  Acc  Ina. 
Co.,  126  App.  Dlv.  187,  110  NYS 
844  ;  Qarvey  v.  Phoenix -Ins.  Co.,  123 
App.  Dlv.  106,  108  NYS  186;  Coles 
v.  New  York  Casualty  COy  87  App. 
Dlv.  41,  83  NTS  1068;  Thomas  v. 
Masons'  Acc.  Assoc,  64  App.  Dlv.  22. 
71  NTS  692  ;  Sneck  v.  Travelers'  Ins. 
Co.,  88  Hun  94,  34  NYS  646  [aff  ISC 
N.  Y.  669,  60  NE  1122]  ;  Nelll  v.  Ordei- 
of  United  Friends.  78  Hun  255.  2S 
NTS  928  [aff  149  N.  T.  430,  44  XK 
146.  52  AmSR  788  and  notej  ;  Porter 
v.  America  Casualty  Ca,  70  Misc.  24«. 
126  NTS  669;  Moest  v.  ContlnentaJ 
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accident  poUoies  as  well  at  to  the  ordinary  aedident 
policy.''  Aeordin^y  the  eourt  will  adopt  the  eon- 
straetiou  most  &Torable  to  the  insured  when  a  doubt 

Casualty  Co^  BS  Mlac.  128.  104  NTS 
S63 ;  Cole  v.  Preferred  Ace  Ina,  Co., 
40  Mlsa  2S0,  81  NY8  901  [aff  92  App. 
Div.  612,  8<  NY8  1132],  8e«  Jones 
V.  Commercial  Travelenr  Acc.  Assoc, 
114  NTS  689  Intt  134  App.  Dlv.  926, 
118  NY8  1116]. 

N.  C. — Penn  v.  8t&ndanJ  U  ln».  Co., 
KO  N.  C.  829.  76  SB  262,  42  LRANS 
697  raff  168  N.  C.  29,  78  SB  99,  42 
LRAN8  6981. 

Pa. — ^Hugrhefl  v.  Central  Ins.  Co.,  222 
Pa.  462,  71  A  928  ;  Humphreys  t. 
National  Ben.  Assoc.,  189  Pa.  264,  80 
A  1047.  11  LRA  564,  27  WklyNC  867  ; 
Burkhard  t.  TravelerB*  Ins.  Co.,  102 
Pa.  262,  48  AmR.  206 ;  Bploer  v.  Com- 
mercial Hut  Aca  Ca.  -4  Pa,  DlsL 
271,  16  Pa.  Co.  168. 

Tex.— Kennedy  v.  ^tna  Ii.  Int.  Co., 
31  Tex.  CIV.  A.  60S,  72  SW  602.  8e« 
Continental  'Caanalty  Co.  v.  Wade. 
<av.  A.)  99  SW  877;  OriiDea  v. 
FIdelttjr.  etc.,  Co.,  St  Tax.  Civ.  A.  27S, 
78  SW  Sll. 

Vt. — ^Duraa  t.  Standard  L.,  etc.,  Ins. 
Co..  M  VL  4ST,  ti  A  BSO.  26  Am8R 
771  and  note.  18  LRA  fS7.  See  Uel- 
len  V.  17.  sTHealth.  etc.,  Ins.  Co..  88 
Vt.  MS.  76  A  878. 

Va. — Fidelity,  etc.,  Co.  v.  Chambers, 
93  Va.  188,  24  SB  896,  40  LRA  482 
and  not*. 

W.  Va. — ^Beard  v.  Indemnity  Xna.  Co., 
66  W.  Va.  888.  84  SB  119. 

Wis. — Andrewa  v.  TJ.  8.  Casualty  Co., 
142  XW  487 ;  Bakalars  v.  Continental 
Casualty-  Co.,  141  Wis.  48,  122  NW 
721.  2^  l^NS  1241  awl  note,  18 
AnnCas  1123  and  note ;  SVench  v. 
New  Tor*  Fidelity,  etc.,  Co..  186  Wis. 
!S9.  llfi  NW  869,  17  LRAK8  1011. 

Can. — Canadian  R.  Acc.  Ins.  Co.  v. 
McNevln,  S2  Can.  S.  C.  194  (afl  38  Ont. 
284,  2   OnL  It.  621]. 

Ont. — Shera  v.  Ocean  Acc,  eta, 
Corp.,  S2  Ont.  411 ;  Johnson  v.  Do- 
minion Guarantee,  etc.,  Ins.  Co.,  11 
OntWK  868. 

See  Morse  v.  Fraternal  Acc.  Assoc, 
190  Mass.  417.  77  NB  491,  112  AmSR 
3ST :  Anderson  v.  .XHxir  L.  Ins.  Co., 
75  N.  £L  876.  74  A  1061,  28  LJLAMS 
730. 

"It  la  the  duty  of  courts  to  give 
Boch  construction  to  a  policy.  If  the 
lan^uaffe  used  fairly  admits,  as  will 
make  It  of  some  substantial  value  and 
carry  out  the  Intention  expressed 
therein  that  liability  Is  Incurred  where 
death  occurs  from  accidental  Injury." 
Ffdellty,  etc..  Co.  v,  Meyer,  (Ark.) 
152  8W  m.  , 

"It  haa  been  repeatedly  held  that 
a-  contract  of  Insurance  Uke  the  one 
Dpon  whbdL  this  ault  Is  based.  If  tba% 
Is  any  amMgulty  In  the  languare 
used  m  tbe  poll<nr,  as  the  language 
found  in  the  policy  la  that  of  the 
Insurance  company  and  not  of  the 
tnrared,  should  be  favorably  construed 
on  behalf  of  tbe  Insured  and  so  as 
not  to  defeat  a  recovery  Jn  favor  of 
the  Instired."  Per  Hand,  J.,  In  Wllkln- 
eon  V.  .^EBtaa  L.  Ins.  Co.,  240  III.  206, 
313,  88  NB  660,  180  AmSR  269,  25 
LRANS  1266  [alT  144  111.  A.  88]. 

"The  policy  should  be  Interpreted 
BO  as  to  extend  Its' protection  over  as 
wide  a  field  of  accidental  injury  as  Is 
consistent  with  Its  language,  but  its 
natnral  meaning  must  not  be  violated. 
If  the  effect  of  an  Inaurantje  contract 
is  clear.  It  must  be  enforced  as  writ- 
ten, without  adding  an  Increased  lia- 
bility by  construction ;  but  as  Its  terms 
are  prescribed  by  the  company.  If 
tliey  are  of  doubtful  meaning,  they 
will  be  construed  most  strongly 
aealnat  the  oompany."  Per  Ooode,  J., 
In  Banta  v.  Continental  Casualty  Co., 
134  Mo.  A.  222,  326.  113  SW  1140. 

[a]  AOTMoatlona  of  ml«.^<l) 
Where  clause  A  of  a  contract  of  in- 
manoa  provided  it  assured  should 
sustain  bodily  Inlurles  through  accl- 
dent,  wlilcA  AouM,  "directly  and  In- 
depeadantty  of  aJI  other  causes." 
Rsnit  IB  uw  of  iUa,  Umb,  Bight,  or 


firises  in  respect  to  the  ^plication,'*  exceptions  to 
or  limitations  of  liability,*'  or  clauses  creating  a  for- 
feitnre  or  relating  to  matters  snbseqnent  to  the  at- 


time,  the  insured  would  pay  certain 
sums,  and  clause  B  provided  that, 
ir  these  injuries  were  received  while 
riding  as  a  passenger,  the  amounts 
otherwise  payable  under  clause  A 
would  be  aoubled,  and  clause  P  pro- 
vided that,  it  a  person  other  than 
assured  was  named  as  beneficiary,  then 
the  policy  should  also  Insure  such  per- 
son against  disability  or  death  caused 
directly  in  the  manner  set  forth  In 
clause  B,  It  was  held  that,  the  policy 
being  ambiguous,  It  should  be  liberally 
construed  In  favor  of  Insured,  so  as 
not  to  require  for  recovery,  under 
clause  P,  for  death  of  the  beneficiary 
that  her  death  should  be  caused  from 
bodily  Injuries  which.  Independently 
of  all  other  causes,  resulted  In  such 
loss  of  life,  but  that  It  Is  enough  that 
her  Injuries  were  the  direct  and  proxi- 
mate cause  of  hn-  death.  UcAuley  v. 
Casualty  Co.  of  America,  89  Mont 
186.  102  P  686.  (2)  A  proviso  that 
the  policy  shall  not  be  oonatmed  or 
held  to  oover  any  person  under  tbe 
age  of  sixteen  or  over  the  age  of 
sixty  years,  being  equally  susceptible 
of  the  construction  that  it  relates  to 
the  date  of  Issuing  the  policy  and  that 
It  relates  to  the  data  of  the  accident, 
will  be  taken  to  relate  to  the  date  of 
Issuanca  Moeet  v.  Continental  Cas- 
ualty Co.,  66  Misc.  128,  104  NYS  668. 

[b]  Xdmitatlon  of  UaUUty^Where 
an  insurance  policy  contains  a  clatiae, 
the  language  of  which  la  intended  to 
limit  the  liability  of  the  insurers  under 
certain  circumstances  to  a 'fractional 
amount  of  the  sum  payable  In  other 
circumstances,  such  clause  is  to  be 
construed  strongly  against  the  In- 
surers. Wadsworth  v.  Canadian  R. 
Acc  Ins.  Co.,  26  Ont.  L.  66,  8  DomLR 
668,  8  OntWN  828,  21  OntWR  601, 
AnnCasl9}8A   646    and  note. 

[c]  Words  of  exoeptlon  in  an  acci- 
dent Insurance  policy  are  to  be  given 
the  construction  most  fa^vorable  to  the 
insured.  Fidelity,  etc,  Co,  v.  Cham- 
bers, 93  Va.  188,  24  SB  896,  40  LRA 
422  and  nota 

[d]  Tha  xala  Is  enfoxosd,  aran 
thougli  (1)  the  construction  leads  to 
an  absurdity  and  a  conclusion  not 
within  the  contemplation  of  the  parties. 
Commercial  Travelers'  Mut.  Acc.  Assoc. 
V.  Pulton,  fB  Fed.  488,  424,  24  CCA 
664  (where  a  clause  in  the  policy 
provided  that  the  insurance  should  not 
"extend  to  or  cover  accidental  Injuries 
or  death  resulting  from  or  caused 
directly  or  indirectly,  wholly  or  in 
part,  by  hernia,  fits,  vertigo,  aomnam- 
bulism,  or  disease  In  any  form,  or 
while  effected  thereby,"  and  It  was 
held,  following  the  rule  that  where 
an  ambiguity  or  obscurity  exists  it 
should  be  resolved  in  favor  of  the  In- 
sured, that  the  word  "effected,"  which 
throiuih  a  clerical  error  had  been  In- 
serted in  the  clause,  would  be  oon- 
Btruad  to  m«an  "affected."  although 
the  clause  as  it  stood  was  without 
meaning)  ;  Travelers'  Preferred  Acc. 
Assoc.  V.  Stone,  60  ni.  A  222.  (2) 
And  It  has  also  been  considered  ap- 
plicable, although  it'  nullified  the 
policy.  Carr  v.  Pacific  Mut.  L.  Ins. 
Co.,  100  Mo.  A  602.  76  SW  180. 

[e]  A  provision  for  a  radneUoa  of 
tlM  tBdamnlty  for  Injnrlas  of  a 
spoolflsd  natuM,  where  the  insured  is 
protected  by  other  insurance,  does 
not  apply  where  the  Injury  sustained 
Is  not  expressly  within  the  provision. 
Employers'  Liability  Assur.  Corp.  v. 
Morrow,  142  Ped.  760,  74  CCA  640. 

as.  Switchmen's  Union  v.  Cole- 
house.  131  111.  A.  349  Caff  227  III. 
661.  81  NB  696]  ;  Matthea  v.  Imperial 
Acc.  Assoc.,  110  Iowa  222,  81  NW 
484  ;  Porter  v.  Casualty  Co,  70  Misc. 
246,  126  NYS  669. 

as.  U.  8. — Lowensteln  v.  Fidelity, 
etc.,  Co..  88  Ped.  474  [aft  97  Ped. 
17,  38  CCA  29.  46  LRA  460];  JKtna 
Ih  Ins.  Co.  V.  Vandecar,  86  Fed.  282. 
,  80  CCA  48 ;   Commercial  Travelers' 


Mut  Acc.  Assoc  v.  Fulton,  79  Ped. 
428,  24  CCA  664. 

Cal. — Bayley  v.  Bmployers*  Llablll^ 
Assur.  Corp.,  126  Cal   846,  68  P  f. 

Colo. — Lampkln  v.  Travelers'  Ins. 
Co^  11  Colo.  A.  249,  52  P  1040. 

IIL — National  Acc.  8oc.  v.  Katetln, 
101  -Ul.  A  192. 

Ind. — Standard  L...  etc..  Ins.  Co.  v. 
Martin.  138  Ind.  376,  88  NE  106. 

Mich. — Turner  v.  Pldellty,  etc.  Co.. 
118  Mich.  426,  70  NW  898,  67  AmSR 
428  and  note,  38  LRA  629. 

Minn. — Cook  v.  Benefit  iMgao,  76 
Minn.  882,  79  NW  8277 

Mtes. — Stephens  v.  Railway  Offldals, 
etc,  Acc  Assoc.  76  Miss.  84,  21  S 
710. 

Mo. — Brown  V.  Railway  Pass.  Assur. 
Co.,  46  Mo.  221 ;  OOner  v.  Brotherhood 
American  Teinnen,  109  Mo.  A.  72.  82 
SW  67;  Cannlngnam  v.  Union  Cas- 
ualty, etc.  Cc,  88  Mo.  A.  607. 

Nebr. — Beber  v.  Brotherhood  Rail- 
road Tralnmea.  76  Nebr.  188,  106  NW 
168,  121  AmSR  782  and  note. 

N.  J. — Macklnnon  v.  Fidelity,  etc., 
Co..  72  N.  jTl.  29,  «0  A  180. 

N.  T. — ^Mallory  v.  Travelers'  Ina  Co.. 
47  N.  T.  St.  7  AmR  410;  XHneen  v. 
Qeneral  Acc  Ina.  Co..  126  App.  DlV. 
167,  110  NYS  344. 

Utah. — Maynard  v.  Locomotive  Bn- 
gineers'  Mut  L..  etc.  Ina.  Assoc,  16 
Utah  146,  61  P  269,  67  AmSR  602 
and  note. 

Va. — Fidelity,  etc,  Co.  v.  Chambers, 
93  Va.  188,  24  SB  896,  40  I^pJL  482 
and  nota 

[a]  When  a  warranty  la  elalmad 
to  bo  vtblated  the  construction  most 
favorable  to  the  insured  should  be 
adopted.  Cady  v.  -Pldellty,  etc,  Co., 
184  Wis.  822,  112  NW  967,  17  LRAN3 
260  and  note. 

30u  U.  S. — Travelers'  Ins.  Co.  v. 
McConkey,  127  U.  8.  661,  8  SCt  1860, 
82  L.  ed.  308 :  Sudduth  v.  Travelers* 
Ins.  Co.,  106  Fed.  822 ;  Lowensteln  v. 
Fidelity,  etc.,  Co.,  88  Fed.  474  raff 
97  Fed.  17.  88  CCA  29,  46  LRA  460]  ; 
Commercial  Travelers'  Mut.  Acc  Assoc 
v.  Pulton,  79  Fed.  422,  24  CCA  664; 
Burkhelser  v.  Mutual  Acc  Assoc,  61 
Ped.  816.  10  CCA  94,  26  LRA  112; 
Manufacturers'  Acc  Indemn.  Co.  v, 
Dorgan,  68  Fed.  946,  7  CCA  681,  22 
LRA  620  :  Cotten  v.  Fidelity,  etc.,  Co., 
41  Fed.  iot.  ,  ^. 

Ala. — ^Equitable  Acc.  1dm.  Co.  v. 
Oabom,  90  Ala.  201,  »  S  86».  »  LRA. 
267.  t 

Cal. — Berliner  v.  Travelers'  Ina  Co.. 
121  Cal.  468,  68  P  918.  66  AmSR  42 
and  note,  41  LRA  467. 

Colo. — Travelers'  Ins.  Co,  v,  Mtnray, 
16  Colo.  29^  26  P  774,  26  JUnSR  267 
and  note;  union  Casualty,  etc.  Co.  v. 
Mondy,  18  Colo.  A.  896,  71  P  C77. 

Conn.— Frlcke  v.  V.  S.  Indemn.  Soc, 
78  Conn.  188,  61  A  421. 

Qa. — Thornton  v.  Travelers'  bis.  Cc, 
116  Oa:  121,  42  SB  287,  94  AmSR 
99  and  note;  Taney  v.  JBtae^  L.  Ina 
Co^  108  Oa.  S4».  8f  SB  979. 

HI. — Switchmen's  Union  v.  Cole- 
house^  227  III.  661,  81  NB  696  ;  Travel- 
ers' Ins.  Co.  V.  Ayers.  217  111.  390, 
76  NE  506,  2  LRANS  168  (aff  119  111. 
A  402]  :  'Terwllllger  v.  NaUonal  Ma- 
sonic Acc  Assoc.,  197  III.  9,  61  NB 
10S4  [rev  98  111.  A  237]  ;  Qtobe  Acc 
Ins.  Co.  v.  Oerlsch,  168  111.  626,  45 
NE  663,  64  AmSR  486  [rev  61  III.  A 
140]:  Travelers'  Ins.  Co.  v.  Dunlap, 
160  III.  642,  43  NE  766,  62  AmSR  366 
and  note ;  Union  Mut  Acc  Assoc  v. 
Frohard,  134  111.  228,  25  NB  642,  10 
LRA  383  and  note,  23  AmSR  664 
[aff  28  111.  A.  178];  Healey  v.  Mutual 
Acc  Assoc.,  183  111.  666,  26  NB  62. 
9  liRA  371  and  note,  23  AmSR 
68?  and  note;  Railway  OfTlclals,  etc., 
Acc  Assoc  V.  Coady,  80  111.  A.  663 ; 
Travelers'  Preferred  Acc  Ajssoc.  v. 
Kelaey,  46  IIL  A.  871. 

Ind. — Conboy  v.  Railway  Ofllclals, 
etc,  Acc  Assoc,  17  Ind.  A.  eS,  46  NE 
868,  CO  AmSR  164  ud>liote, 
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taehing  of  the  liability,  the  rule  being  specially 
applicable  to  the  latter.^^  Bnt  an  intention  on  the 
part  of  the  insurer  to  deceive  cannot  be  preapmed 
from  the  fact  that  some  portions  of  the  policy  are 
printed  in  smaller  type  than  other  portions,  the 
former  being  referred  to  in  the  latter. 

89]   3.  OiTing  Effect  to  All  Language.  A 
poUey  of  accident  insurance  must  if  possible  be  so 
construed  as  to  give  effect  to  all  the  language  naed.^ 
[$40]   4.  NoBcitar  a  Sodia.  The  maxim,  Nosci- 
toT  a  sociis,  may  be  resorted  to  in  the  interpretation 


Iowa. — Binder  v,  National  Masonic 
Acc.  Aasoa,  127  Iowa  25,  102  NW  190 ; 
Mattlies  V.  Imperial  Acc.  Assoc.,  110 
Iowa  822,  81  NW  484;  Meyer  v. 
Fidelity,  etc.,  Co.,  96  Iowa  378,  6B 
NW  828,  59  AmSR  374  and  note. 

Ky. — Prltchett  v.  Continental  Cas- 
ualty Co.,  117  Ky.  923,  80  SW  181, 
26  Kyi.  2064  :  American  Arc.  Co.  v. 
Rei^art.  94  Ky.  547,  23  SW  191,  21 
LRA  <51,  42  AmSR  374  (where  the 
principles  of  construction  are  dis- 
cussed). 

Me. — McQllnchey  v.  Fidelity,  etc., 
Co.,  80  Me.  261.  14  A  U,  6  AmSR 
190;  Younir  v.  Travelers'  ina.  Co.,  80 
Me.  244,  13  A  896. 

Mass. — Lewis  v.  Brotberhood  Aoc. 
Co.,  194  Mass.  1,  79  NE  802,  17 
LRANS  714  and  note. 

Micti. — Utter  v.  Travelers'  Ins.  Co., 
<5  Micli.  646,  32  NW  812,  8  AmSR 
913. 

Hlnn. — Bader  t.  New  Amsterdam 
Casualty  Ca,  102  Minn.  188,  112  NW 
10S6,  llo  AmSR  611:  Cook  v.  Benefit 
Leanie,  76  Minn.  382.  79  NW  320. 

Mlsa — Stephens  v.  Railway  Officials, 
•tc.  Acts.  Assoc,  76  Miss.  84,  21  S 
710. 

Ma — Loesch  v.  Union  Casualty,  etc., 
Co.,  17<  Mo.  664,  76  SW  «21 ;  McFar- 
land  V.  U.  S.  Mutual  Acc.  Assoc.,  124 
Mo.  204.  27  SW  436  ;  Brown  v.  Rail- 
way Pass.  Assur.  Co.,  46  Mo.  221 ; 
Honman  v.  Manufacturers*  Acc.  In- 
demn.  Co.,   66  Mo.  A.  301. 

Nebr. — Simmons  v.  Western  Travel- 
ers' Acc.  Assoc.,  79  Nebr.  20,  112  NW 
266 ;  Woodmen  Acc.  Assoc.  v.  Pratt, 
62  Nebr.  673,  87  NW  646,  89  AmSR 
777,  66  LRA  291. 

N.  J. — Stone  v.  U.  8.  Casualty  Co., 
34  N.  J.  L.  371. 

N.  T. — Marshall  v.  Commercial 
Travelers'  MuL  Acc.  Assoc.,  170  N. 
T.  484,  63  NE  446  [rev  67  App.  Div. 
636,  68  NYS  1143];  Wehle  v.  U.  8. 
Mutual  Acc.  Assoc.,  163  N.  T.  116,  47 
NE  36,  to  AmSR  598  and  note  [alT 

II  Misc.  36,  31  .NTS  866]  ;  Martin  v. 
Manufacturers'  Acc.  Indemn.  Co.,  161 
N.  Y.  94,  46  NE  377  tafi  71  Hun  614, 
24  NYS  1147J ;  Paul  v.  Travelers'  Ins. 
Co.,  112  N.  Y.  472,  20  NE  347,  8 
AmSR  768  and  note,  3  LRA  443  [aff 
45  Hun  3131  ;  Qarvey  v.  Phcenlx  Pre- 
ferred Acc.  Ins.  Co.,  123  App.  Dlv.  106, 
108  NYS  186 ;  Coles  v.  New  York  Cas- 
ualty Co.,  87  App.  Dlv.  41,  83  NYS 
1063 ;  Brendon  v.  Traders,  etc.,  Acc, 
Co.,  84  App.  Dlv.  530,  82  NYS  860  ; 
Cooper  v,  U.  S.  Mutual  Acc.  Assoc.,  67 
Hun  407,  10  NYS  748  ;  Meehan  v. 
Traders,  etc..  Acc  Co.,  34  Misc.  168, 
68   NYS  821. 

N,  C. — Jones  V.  Pennsylvania  Cas- 
ualty Co.,  140  N.  C.  262,  62  SB  678, 

III  AmSR  843,  '6  IjRANS  932, 

Pa. — Humphreys  v.  National  Ben. 
Assoc.,  139  Pa.  214.  20  A  1047,  11 
LRA  664 ;  Burkhard  v.  Travelers'  Ins. 
Co.,  102  Pa.   262,  48  AmR  206. 

Tex. — ^Maryland  Casualty  Co.  t. 
HudKtais,  07  Tex.  124.  76  BW  746.  104 
Am^  867.  64  LRA  349.  1  AnnCas 
262 ;  JEtna  L.  Ins.  Co.  v.  Hicks,  23 
Tex  Civ.  A  74,  66  SW  87. 

Utah. — Brown  v.  Fraternal  Acc 
Assoc,  18  Utah  266,  66  P  63. 

Vt. — Duran  v.  Standard  It.,  etc,  Ins. 
Co.,  63  Vt.  437,  22  A  630,  26  AmSR 
773.   18  LRA  687. 

va, — Fidelity,  etc,  Co.  v.  Chambers, 
03  Va.  138,  84  8E  896,  40  LRA  432 
and  note;  u.  B.  Mutual  Aco.  Assoc  v. 
Newman,  14  Va.  62,  S  8B  801. 


Wash. — Starr  v.  .^tna  L.  Ins.  Co.,  41 
Wash.  199,  83  P  113,  4  LRANS  636. 

Wis. — Weidner  v.  Standard  L.,  etc., 
Ins.  Co..  130  Wis.  10,  110  NW  246; 
Button  V.  American  Mut.  Acc.  Assoc., 
92  Wis.  83,  66  NW  861,  63  AmSR 
900. 

Man. — North  West  Commercial 
Travelers'  Assoc.  v.  London  Ouarantee, 
etc.,  Co.,  10  Man.  633. 

Ont. — Shera  v.  Ocean  Acc,  etc, 
Corp.,  32  Ont.  411. 

[a]  XUnstrattoa^An  accident  pol- 
icy limiting'  liability  for  hernia  after 
the  policy  has  been  in  force  for  sixty 
days  is  not  a  limitation  with  reference 
to  hernia  occurring  before  the  policy 
had  been  In  force  foi'  that  length 
of  time,  in  which  case  the  Insurer  is 
liable  tor  full  indemnity.  Bates  v. 
Qerman  Commercial  Acc  Co),  (Vt) 
88  A  632. 

[b]  Umttathm  as  to  mgm  of  In- 
ntMd^d)  A  sUpulatlon  that  the 
policy  should  not  cover  perBons  over 
sixty,  years  of  age  has  bera  held  to 
relate  to  age  at  the  date  of  Issuance, 
and  not  the  date  of  the  accident 
Moeat  v.  Continental  Casualty  Co.,  66 
Misc  128,  104  NYS  668.  <2)  But  a 
contrary  view  was  taken  of  a  similar 
provision  In  Wheeler  v.  U.  S.  Casualty 
Co.,  70  N.  J.  L.  370,  57  A  124,  71 
N.   J.   L.   396.   69  A  347. 

[c]  zimltation  as  to  period  for 
whloh  Indemalty  is  rsooverable^A 
limitation  of  the  amount  of  Indemnity 
recoverable  for  an  accident  to  a  certain 
length  of  time  applies  only  to  the 
amount  recoverable  for  any  one  acci- 
dent and  will  not  prevent  a  recovery 
of  indemnity  for  a  second  accident 
occurring  during  the  life  of  the  policy. 
Crenshaw  v.  Pacific  Mut  L.  Ins.  Co., 
68  Mo.  A.  678. 

[d]  ByewitaesstoaooUMit. — ^Where 
the  policy  provides  that  a  certain  sum 
will  be  paid  for  the  less  of  hand,  but 
that,  if  the  injury  should  be  caused 
by  "shooting,  when  the  facts  and  cir- 
cumstances of  the  accident  and  injury 
are  not  established  by  the  testimony 
of  an  actual  eyewitness,"  the  amount 
recoverable  shall  be  less,  insured  may 
recover  the  larger  amount  when  the 
loss  of  his  hand  Is  due  to  the  acci- 
dental discharge  of  his  gun  while  en- 
deavoring to  poke  the  gun  through  a 
wire  fence,  since  Insured  Is  competent 
to  testify  to  the  cause  of  the  accident. 
National  Acc  Soc.  v.  Ralstln,  101  111. 
A  192.    See  also  Infra  H  836,  866. 

31.  Colo. — Preferred  Acc.  Ins.  Co. 
V.  Fielding,  36  Cola  18,  88  P  1013, 
9  AnnCas  916. 

D.  C. — Patterson  v.  Ocean  Acc,  etc.. 
Corp.,  26  App.  46. 

111. — aiobe  Acc  Ins.  Co.  v.  Oerisch, 
163  III.  626,  46  NB  668,  64  AmSR  486. 

Ind. — Peele  v.  Provident  Fund  Soc, 
147  Ind.  643.  44  NE  601,  46  NE  990 ; 
Standard  I*,  etc,  In&  Co.  v.  Martin, 
188  tnd.  870,  38  NE  106 ;  Pacific  Mut. 
L.  Ins.  Co.  V.  Branham.  34  Ind.  A 
243.  70  NE  174. 

Mo.— DaseU  v.  Ii<ldeltty,  etc.,  Co.,  176 
Ma  263,  76  SW  1102. 

Nebr. — Woodmen  Acc  Assoc.  v. 
Pratt  62  Nebr.  673,  87  NW  646,  89 
AmSR  777,  66  LRA  291. 

N.  Y. — Cooper  v.  U.  S.  Mutual  Acc. 
Assoc,  67  Hun  407,  10  NYS  748  [aff 
182  N.  Y.  384.  SO  NE  833,  28  AmSR 
681,  16  LRA  138);  Wehle  v.  U.  S. 
Mutual  Acc  Assoc,  11  Mlsc  36,  31 
NYS  866  [aflC  168  K.  Y.  116,  47  NE 
S6.  60  AmSR  COS]. 


of  a  clause  of  doubtful  meaning  in  an  aecidrat  in- 
surance policy." 

41]  6.  Oouflicting  OlaiueB.  A  general  en^ 
tion  which  renders  nugatory  a  prior  specific  provi- 
sion must  yield  to  such  provision."  Where  a  policy 
contains  repugnant  clauses  as  to  the  period  covered, 
it  is  proper  to  give  effect  to  the  first  only.** 

[$42]  6.  ponllict  between  Blanket  Policy  to  Em- 
ployer and  Oertiflcates  to  Employees.  If  an  open 
or  blanket  policy  is  issued  to  an  employer,  and 
thereafter  certificates  are  issued  to  the  employees 

Tex. — Alllbone  v.  Fidelity,  etc,  Co., 
(Civ.  A)  32  SW  669. 

Ont — Shera  v.  Ocean  Acc,  etc, 
Corp.,   32  Ont  411. 

[a]  A  olanse  limiting'  the  time 
for  glriag  notloe  and  furnishing  proof 
of  an  accident  covered  by  the  policy 
must  be  strictly  construed  against  the 
Insurer.  Breeoen  v.  ^itna.  L.  Ins.  Co..  - 
23  S.  D.  417,  122  NW  848. 

32.  Whltehouse  v.  Travelers'  Ins. 
Co..  29  F.  Caa.  No.  17,666,  7  Ins.  L. 
J.  23. 

33.  Hastings  v..  Bankers'  Acc.  Ins. 
Co.,  140  Iowa  626,  119  NW  79  ;  Crosby 
V.  Vermont  Acc  Ins.  Co.,  84  Vt  SIO, 
80  A  817. 

[a],  Boma  partionlar  operatloii,  ef- 
feot,  ud  meaning-  shoiild  be  giveB 
to  each  sentence,  phrase,  and  word 
used ;  and,  that  this  may  fairly  and 
properly  be  done,  no  part  of  the  lan- 
guage used  should  be  rejected  eis  su- 
perfluous and  unmeaning,  and  hence 
the  rule  that  where  reasonably  intelli- 
gent men  would  honestly  differ  as  to 
the  meaning  of  the  poller,  the  doubt 
should  be  eCsolved  against  tlie  Insurer, 
cannot  be  applied  where  the  doubt 
would  be  raised  by  a  disregard  of  the 
rule  as  first  stated.  Merrill  v.  Travel- 
ers' Ins.  Co.,  91  Wis.  329,  64  NW  1039. 

[hi  The  language  of  a  ^roTialon, 
oondition,  or  exoeption  should  if  pos- 
sible be  given  its  legal  eflTect  Currie 
V,  Continental  Casualty  Co.,  147  Iowa 
281,  126  NW  164.  140  AmSR  300; 
Young  V.  Travelers'  Ins.  Co.,  80  Me. 
244,  13  A -896  ;  Furry  v.  General  Acc. 
Ins.  Co.,  80  Vt  626,  68  A  6BB,  130 
AmSR  1012,  15  LRAN3  206.  13 
AnnCas  516 ;  Johnson  v.  Dominion 
Guarantee,  etc,  Ina  Co.,  17  Ont.  L. 
462,  11  OntWB  363,  12  <tetWR  980. 
See  also  Bmployerr  LlaMllty  Assur. 
Corp.  V.  Morrow,  148  Fed.  750.  74 
CCA  640. 

[c]  UmltatloB  mm  to  s^renl  In- 
Jvzlea  from  one  aooldent.— Where  a 
clause  in  a  policy  of  accident  insur- 
ance requires  the  company  to  pay  for 
any  Injury  named  in  specified  sche<l- 
ules  and  also  provides  for  nonfatal 
injuries  other  than  those  described  In 
the  schedules,  a  further  prbvisloh  that 
indemnity  shall  not  be  paid  for  more 
than  one  such  Injury  resulting  from 
one  accident  to  be  In  lieu  of  any 
other  indemnity  provided  for  In  the 
clause,  has  reference  to  the  entire 
clause  and'  not  merely  to  the  specined 
schedules,  so  that  the  Insured  cannot 
recover  for  fractured  ribs  under  the 
schedules,  and  also  for  a  fractured 
sternum  under  the  other  prcivlE>lons 
of  the  clause.  Hastings  v.  Bankers' 
Acc  Ins.  Co.,  140  Iowa  626,  119  NW 
79  (holding  also  that  a  broken  sternum 
was  not  a  complication  of  the  fraoture 
of  the  ribs,  so  as  to  brit«  the  Injury 
within  the  terms  of  a  proviaion  for 
Indemnity  for  fractured  ribs  with  com- 
plications). 

84.  Bader  v.  New  Amsterdam  Cas- 
ualty Co.,  108.  Minn.  186.  112  NW 
1066,  120  AmSR  618 ;  Stephens  v.  Kail- 
way  Offlclals',  etc.  Acc.  Assoc.,  76  Miss. 
84,  21  S  710;  Crosby  v.  Vermont  Acc. 
Ins.  Co..  84  Vt  610,  80  A  817. 

36.  Employers'  Liability  Asfur. 
Corp.  V.  Morrow.  143  Fed.  760,  74  CCA 
640 ;  Jones  v.  Pennsylvania  Casualty 
Co.,  140  N.  262,  62  SB  678.  Ill 
AmSR   848,   S  LRANS  982. 

3e,  Bean  v.  ^tna  Iiu.  Co,  111  Tenn. 
186,  78  8W  104v 
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paying  the  premiums  reqnired  under  the  policy,  the 
terms  of  the  certificate  control  where  they  are  at 
variance  with  those  of  the  policy." 

[$  43]  7,  Reasonable  Oonstmction.  In  contracts 
of  insurance,  as  in  other  contracts,  the  rights  of  the 
parties  are  determined  by  the  terms  of  the  instru- 
ment 80  far  as  they  are  lawful.*"  Consequently  the 
language  of  the  contract  should  be  construed  as  a 
whole  and  should  reeeive  a  reasonable  interpretatuNo, 


and  not  be  extended  beyond  what  ia  fairly  within  the 
tenps  of  the  policy;"*  and  where  the  language  is 
unambigiious  and  but  one  reasonable  construction 
of  the  contra6t  is  possible,  the  court  must  expound 
it  as  made,  however  hardly  it  may  operate  on  either 
of  the  parties.** 

[$  44]  8.  Ordinary  Sense  of  Words.  The  terms 
used  in  an  accident  insurance  policy  should  be  under- 
stood in  their  plain,  ordinary,  and  popular  asanae*^ 


3T.  Enrlffht  v.  Standard  L.,  etc., 
Ins.  Ca,  »1  Mich.  23S,  fil  NW  Sit. 

38.  Blunt  V.  Fidelity,  etc.,  Co..  14S 
CaL  268,  78  F  729,  101  AmSR  34  and 
not^  67  LRA  798. 

39.  U.  8. — Standard  L.,  etc.,  Ins. 
Co.  V.  McNulty.  157  Fed.  224.  S6  CCA 
22. 

Ark. — Maryland  Casualty  Co.  v. 
Chpw,  92  Ark.  276,  122  SW  642. 

Iowa. — Hastings  v.  Bankers'  Acc.  Ina. 
Co.,  140  Iowa  62S,  119  NW  79;  Kelaey 
v.  Continental  Casualty  Co.,  131  Iowa 
207.  108  NW  221,  8  LRANS  1014. 

Minn. — Bader  v.  New  Amsterdam 
Casualty  Co..  102  Minn.  186,  112  mV 
IOCS. 

Mo. — Baumlster  v.  Continental  Casu- 
alty Co.,  124  Mo.  A.  28,  101  SW  162. 

N.  J. — Wheeler  v.  V.  8.  Casualty  Co., 
70  N.  J.  U  370.  57  A  124. 

N.  C — Penn  v.  Standard  It  Ins.  Co., 
160  N.  C  399,  76  8E  262,  42  LRANS 
697  [aff  168  N.  a  29,  73  SB  99,  42 
LKAXS  693]. 

Tex. — Maryland  Casualty  Co.  v. 
Hudelns.  97  Tex.  J24,  76  SW  746,  104 
AmSR  8S7.  64  LRA  349,  1  AnnCas  252 
(rev  <Clv.  A>  72  SW  1047];  North 
American  Acc.  Ins.  Co.  v.  Bowen,  (Civ. 
A>    102   SW  163. 

Vt. — Duran  v.  Standard  L.,  etc..  Ins, 
Co.,  63  Tt.  437,  22  A  630,  26  AmSR 
;T3  and  note,  18  LRA  637. 

Can. — Accident  Ins.  Co.  of  North 
America  t.  Youn?,  20  Can.  8.  C.  280. 

Ont. — ^Wadsworth  v.  Canadian  R. 
Tss.  Co.,  28  OnL  X^.  537  [rev  28  Ont  L. 
56,  3  DomLR  668,  8  OntWN  828.  21 
OntWR  601,  AnnCa8l918X  Sl«  and 
note]. 

"We  think  the  lansuaga  employed 
Aoold  rccetve  that  reasonable  con- 
struction which  It  will  be  supposed 
business  men  of  tntelllvEaice  would 
Intend.  Batten  v.  Modem  Woodmen  of 
America,  131  Mo.  A.  881.  Ill  SW 
613."  MUler  v.  Missouri  State  L.  Ins. 
Co.,  168  Mo.  A.  830,  832.  163  SW  1080. 

•The  parties  have  the  right  to  make 
contracts  for  themselves,  and  there  is 
no  authority  for  the  court  to  change 
such  contracts.  To  take  away  from 
parties  or  from  persons '  or  corpora- 
tions this  undeniable  rtg'ht  of  contract, 
or  to  make  contracts  for  p^ies,  is 
not  within  the  province  of  courts  of 
justice^  In  the  instant  case,  had  there 
been  no  attempt  at  definition  of  what 
was  meant  by  the  breaking:  of  a  leg, 
there  would  be  no  doubt  that  plain- 
ttlTs  Injury  was  covered  by  his  certi- 
ficate; but  here  there  Is  a  definition 
given  which  ia  clear  end  unambleruous, 
and  there  Is  no  reason  why  the  parties 
B»y  not  define  any  term  they  see  fit 
to  use  in  their  engagements  one  with 
the  other.  The  certificate  plainly  says 
that  the  brealtlng  of  the  shaft  of  both 
bones  between  the  knee  and  ankle  joint 
Is  what  la  meant  by  the  term  'breakInK 
of  a  leg.'  We  nave  no  means  of 
knowing  what  the  Insured  thought 
when  he  re<!elTed  this  oertlflcat^  and 
ft  matters  little  what  his  thoughts 
*ere  In  this  connection,  if  it  be  found 
tfiat  ttae  langnage  used  Is  plain  and 
nwceptlble  of  but  one  eonstructlon." 
Peterson  t.  Modem  Brotherhood  of 
America,  lU  Iowa  S6S,  S64,  101  NW 
2*9.  •?  UUl  6S1  (where  It  was  held 
that  the  breaking  of  one  bone  below 
the  knee,  and  the  dislocation  of  the 
other,  was  not  the  breaking  of  a  leg, 
vlthbi  the  meaning  of  the  policy). 

40.  IT.  8. — Standard  L.,  etc,  Ins. 
Co.  y,  McNulty.  157  Fed.  224,  86  CCA 
23;  Mtna.  L.  Ins.  Co.  v.  Vandecar,  86 
Fed.  38X^80  CCA  48. 

CaL — ^Btant  r.  Fidelity,  eta.  Co.,  14B 
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Cal.  268,  78  P  729,  IGi.  AmSR  S4,  67 
LRA  793. 

Ga. — Yancy  v.  ^tna  L.  Ins.  Co.,  108 
Ga.  349,  33  8E  979. 

Mass. — Hatch  v.  U.  S.  Casualty  Co., 
197  Mass.  101,  83  NB  398,  125  AmSR 
332,  14  LRANS  603,  14  AnnCas  290. 

Minn. — Bader  v.  NeW'  Amsterdam 
Casualty  Co.,  102  Minn.  186,  112  NW 
1065,  120  AmSR  613 ;  White  T.  Stand- 
ard L.,  etc.,  Ins.  Co.,  96  Minn.  77,  108 
NW  7SS,  884,  6  AnnCas  88. 

N.  C — Raybum  v.  Pennsylvania 
Casual^' Co.,  141  N.  C.  426.  64  SE 
288. 

Tex, — Continental  Casualty  Co.  v. 
Wade,  101  Tex.  102,  106  SW  36; 
Grimes  v.  Fidelity,  etc.,  Co.,  88  Tex. 
Civ.  A.  275,  76  SW  811. 

Vt. — Duran  v.  Standard  L.,  etc.,  Ins. 
Co.,  63  Vt.  437,  22  A  630,  26  AmSR 
773,    13    LRA  ?37. 

Wis. — Merrill  v.  Travelers'  Ins.  Co., 
91  Wis.  329.  64  NW  1039. 

"In  a  case  on  the  line,  In  a  case  of 
real  doubt,  the  policy  ought  to  be 
construed  most  strongly  against  the 
Insurers ;  they  frame  the  policy  and 
Insert  the  exceptions.  But  this  prin- 
ciple ought  only  to  be  applied  for  the 
purpose  of  removing  a  doubt,  not  for 
the  purpose  of  creating  a  'doubt,  or 
magnifying  ah  ambiguity,  when  the 
circumstances  of  the  case  raise  no  real 
dltnculty."  Per  Llndley.  L.  J.,  In 
Cornish  v.  Accident  Ins.  Co..  28  Q.  B. 
D.  468,  466. 

"While  we  recognise  the  rule  that 
a  policy  of  tnauranoe  must  be  con- 
strued most  stron^y  a«ainst  the  In- 
surer, stlU  the  words  of  the  policy  must 
be  given  the  meaning  which  they 
ordinarily  bear ;  and  where  it  Is  mani- 
fest that  It  was  the  Intention  of  the 
Insurer  that  liability  should  attach  only 
In  given  circumstances,  the  law  will 
uphold  the  contract  according  to  Its 
true  Intent  and  Import"  Per  Cobb, 
P.  J.,  In  Wheeler  v.  Fidelity,  etc„  Co., 
129  Oa.  237,  239,  240,  58  SB  709 
(where  the  court  said  also:  "If  the 
stipulation  in  the  policy  providing  for 
indemnity  to  the  insured  for  loss  re- 
sulting from  the  death  or  disability  of 
his  wife  is  Interpreted  as  It  stands 
alone,  there  can  be  but  little  question 
that  under  the  terms  of  the  stipulation 
there  was  to  be  no  liability  upon  the 
company  unless  the  death  or  disability 
resulted  from  an  hijury  to  the  wife 
while  she  was  a  passenger  upon  a  car 
or  an  elevator.  The  words  are  clear 
and  unequivocal.  This  clause  In  the 
policy  is  entirely  free  from  ambiguity. 
But  It  Is  said  this  clause  should  be 
Interpreted  In  the  light  of  the  entire 
contract;  and  this  Is  the  correct  rule. 
And  If  there  Is  any  other  clause  or 
stipulation  in  the  policy  ~whlch  would 
enlarge  the  liability  of  the  company 
to  the  plaintiff  growing  out  of  the 
STOldent  to  the  wife,  then  the  company 
would  be  liable  to  the  extent  to  which 
the  terms  of  the  policy  enlarged  the 
liability,  but  no  further"). 

[a]  A  warrantT  as  to  the  ais<do- 
sure  of  lalnxlea  should,  if  clear,  be 
given  -elTect  according  to  Its  tenor. 
North  American  Acc  tun,  Co.  Tren- 
ton. (Tex  Civ.  A.)  98  SW  740. 

[b]  A  ettp«latlon  mm  to  an  should 
be  reasonably  construed.  Perry  v. 
Standard  L.,  etc..  Ins,  Co.,  (Tex.  Civ. 
A)    125  SW  374. 

Cc]  Osnsral  words  not  limited  by 
enomeratioiL. — Where  the  policy  ex- 
cepts Injuries  resulting  from  a  number 
of  enumerated  causes  and  diseases, 
and  adds  "or  any  disease  or  bodily 
mArmlty,"  the  latter  general  wtwds 


are  not  limited  by  the  enumerated 
causes.  Carr  v.  Paclflc  Mut.  L.  Ins. 
Co..  100  Mo.  A,  602,  76  SW  180. 

[d]  The  fact  that  certain  lujnrlM 
are  ezpreesly  excepted  from  a  certain 
provision,  which  otherwise  would  not 
have  been  included  In  It,  will  not 
create  the  presumption  that  other  in* 
Juries  not  expressly  excepted  were 
included.  Employers'  Liability  Assur. 
Corp.  T.  Morrow.  148  Fed.  7S0,  74  CCA 
640. 

[e]  Xf  Indsmalty  is  provided  for 
Injulee   of   vaxylnff   maraoter  the 

separate  provisions  as  to  one  or  more 
Injuries  do  not  apply  to  an  injury 
otherwise  specifically  provided  for  la 
the  policy.  Cook  v.  Minnesota  Ben. 
League,  76  Minn.  382,  79  NW  820; 
Stephens  v.  Railway  Officials,  etc.,  Aoo. 
Assoc.,  75  Miss.  84,  21  8  710. 

[f]  Injnry  not  wlthls  policy.^ 
Where  Indemnity  is  made  payable  only 
on  the  breaking  of  both  bones  of  the 
leg  between  the  knee  and  ankle  there 
can  be  no  recovery  for  the  breaking 
of  one  bone  and  the  dislocation  of  the 
other.  Peterson  v.  Modem  Brother- 
hood of  America,  126  Iowa  668.  101 
NW  289,  67  LRA  631. 

[g]  When  death  act  oovered*-* 
Where  the  Insured  receives  payment 
of  the  weekly  indemnity  and  releases 
the  Insurer  of  liability,  and  within 
ninety  days  from  the  date  of  the  In- 
jury applies  for  and  receives  a  new 
policy  and  dies,  the  death  Indemnity 
Is  not  recoverable  on  either  policy. 
Wood  V.  Massachusetts  Mut  Acc 
Assoc..  174  Mass.  217,  64  NS  64}. 

41.  U.  8. — Standard  L.,  etc»  Ins. 
Co.  V.  McNuI^,  167  Fed.  224.  86  CCA 
82. 

Cal.— 'Laventhal  v.  Fidelity,  etc.,  Co., 
9  Cal:  A.  276.  98  P  1076. 
.  111. — ^McCarthy J  v.   Pacific  Mut  U 
Ina  Co.,  178  III.  A.  608. 

Iowa. — Hill  V.  Travelers'  Ins.  Co., 
146  Iowa  188.  124  NW  898.  88  UlANS 
742. 

Ky.— Palmer  Transfer  Co.  v.  Fidelity 
Casualty  Co.,  183  Ky.  647,  118  SW 

370. 

Minn. — Bader  V.  New  Amsterdam 
Casualty  Co.,  102  Minn.  186,  112  NW 
1065,  120  AmSR  613  and  note. 

Mo.— McMlUen  v.  Elder.  155  Mo.  A. 
662.  136  SW  496. 

N.  T. — Houlihan  v.  Preferred  Aca 
Ina.  Co..  196  N.  T.  337.  89  NB  927, 
25  LRANS  1261. 

Tex. — Continental  Casualty  Co.  v. 
Wade.  101  Tex.  102.  105  SW  36. 

Va. — U.  8.  Mutual  Acc.  Assoc.  v. 
Newman,  84  Va.  62.  3  SB  806. 

Wis. — French  v.  Fidelity,  etc„  Co« 
136  Wis.  269,  116  NW  869,  17  lAANS 
1011. 

Man. — Northwest  Commercial  Trav- 
ellers' Assoc.  V.  London  Guarantee, 
etc.,  Co.,  10  Man.  687. 

[a]  "Itff." — In  Rogers  v.  Modem 
Brotherhood  of  America,  131  Mo.  A. 
363.  366,  111  SW  618,  an  accident  In- 
surance policy  providing  for  indemnity 
should  Insured  accidentally  break  his 
leg  or  arm,  was  held  to  cover  the 
fracture  of  a  heel  bone,  the  court 
saying :  "The  definition  of  the  word 
'leg'  shoutd  not  be  controlled  or  even 
influenced  by  the  meaning  placed  on 
it  by  speclaliBts  since  the  word  has  a 
well-denned  common  meaning.  Terms 
used  exclusively  by  experts  may  re- 
quire expert  deflnlUon,  but  those 
referring  to  matters  of  common 
knowledge  need  not  be  so  defined. 
Parties  In  contracting  are  supposed  to 
use  language  In  Its  oommouy  accepted 
sense  and  oourta  and  juiiM  do  not 
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rather    than    in    a    philoeophieal    or  adoitific 

sense." 

[$  45}  9.  Effect  of  Judicial  Oonstmction.  Where 
the  insurer  continues  to  issue,  without  change,  poli- 
cies, clauses  of  which  have  been  judicially  constilie^ 
unfavorably  to  its  contention,  it  will  be  considered 
as  issuing  them  with  that  constmction  placed  upon 
them,''  even  though  such  construction  violates  the 
literal  sense  of  the  words  used.** 

[4  46]  10.  What  Law  Gtovems.  Where  an  appli- 
isation  for  insurance  is  made  in  one  state,  forwarded 
to  another,  and  the  policy  written  and  mailed  there, 
it  is  a  contract  of  the  latter  state  and  governed  by 
its  laws;*"  but  where  the  policy  is  signed  and  deliv- 
ered, and  the  premiums  paid  in  the  state  where  the 
insured  resides,  the  contract  is  governed  by  the  laws 
of  that  state,  although  the  insurer  is  a  foreign  corpo- 
ration and  the  policy  was  executed  at  its  home 
office.*'  Where  a  policy  is  wsued  in  a  foreign  coun- 
try^ to  a  subject  of  such  country  by  a  corporation 
organized  under  the  laws  of  such  country  the  policy 
must  be  construed  according  to  the  laws  of  that 
country,  although  it  has  been  extended  to  cover  risks 
incurred  on  journeys  to  the  United  States,  and  the 
accident  happened  and  the  suit  on  the  policy  was 
brought  in  the  United  States.*'^ 


-  [$  47]  0.  AppUcation  as  Fart  of  Policy— 1.  In 
GenieraL  The  application  of  the  insured  is  usually 
considered  to  constitute  a  part  of  the  insurance  con- 
tract or  policy,**  especially  where  the  policy  contains 
an  express  provision  to  that  .effect,*"  or  where  it  re- 
cites that  it  is  issued  in  consideration  of  the  war- 
ranties contained  in  f;he  application."  But  in  some 
jurisdictions  it  is  provided  by  statute  that  the  appli- 
cation must  be  attached  to  the  policy  in  order  to 
make  it  a  part  thereof,  and  availaible  as  evidence  or 
for  the  purposes  of  defense."^ 

48]  2.  Statements  in  Application — a.  As  to 
Effect  of  Policy.  Statements  in  the  application  ex- 
pressing the  applicant 's  understanding  of  what  will 
be  the  effect  of  the  insurance  are  statements  of  law 
and  not' of  fact,  and  hence  cannot  control  the  legal 
construction  the  poIi<7  afterward  isaned  and 
accepted." 

[$  49]  b.  Whether  Warranties.  Statements  in 
the  application  will  not  be  construed  as  warranties 
unless  the  application  and  the  policy,  taken  together, 
leave  no  room  for  any  other  construction,"  and  a 
statement  in  the  application  does  not  necessarily  be- 
come a  warranty  merely  by  reason  of  its  being 
so  styled  in  the  contract,"*  or  because  of  a  decla- 
ration in  the  policy  that  it  is  issued  in  consid- 


require  the  aid  of  experts  to  tell  them 
what  aucli  language  means.  The 
learned  trial  Judge  should  not  have 
permitted  either  party  to  introduce 
evidence  to  define  the  word  but  should 
have  ascertained  Its  meaning  from  the 
language  of  the  contract  and  Instructed 
the  Jury  accordingly.  The  agreement 
of  defendant  w&a  to  indemnify  plain- 
tiff In  case  he  should  'accidentally 
break  hla  leg  or  arm.'  Ehridently  the 
parties  Intended  to  use  the  words  leg' 
and  'arm'  In  the  broadest  sense. 
Medical  men  generally  6mploy  the 
word  leg  In  its  etymological  ana  most 
restricted  meaning  of  referring  to 
the  portion  of  the  limb  between  the 
knee  and  ankle  Joint,  and  when  they 
speak  of  the  bones  of  the  leg  they 
refer  to  the  patella  (knee  cap),  the 
tibia  and  fibula.  It  la  too  absurd  for 
aerlouB  consideration  to  think  that  in 
flpeaklQg  generally  of  an  arm  and  leg, 
tna  contracting  parties  intended  to  pro- 
vide Indemnity  for  a  fracture  of  no 
other  bones  in  the  leg  than  those 
comprised  in  the  middle  section. 
Lexicographers  define  'leg'  and  'arm' 
as  follows :  l>eg :  A  limb  or  member 
of  an  animal  used  for  supporting  the 
body  and  In  running,  climbing  and 
swimming ;  especially  that  part  of  the 
limb  between  the  knee  and  foot.  Arm : 
'The  limb  of  the  human  body  which 
extends  from  the  sljoulder  to  the 
hand'  (Webster).  But  when  one  thinks 
tit  arms  and  legs  as  of  limbs,  it  Is 
manifest  that  hands  and  feet  must 
be  Included.  The  human  body  has 
four  Umba,  two  arms  and  two  legs : 
each  divided  Into  three  sections,  and 
It  takes  all  three  to  make  a  complete 
Umb.  The  term  'arm's  length'  refers 
to  the  length  of  the  entire  Ilmh  In- 
cluding the  hand.  'Leg  bail,'  'on  one's 
legs,'  tLB  fast  as  hie  legs  would  carry 
him,'  all  refer  to  the  complete  limb 
and  necessarily  include  the  foot.  Under 
the  rule  which  requires  us  to  interpret 
the  certificate  most  liberally  fn  favor 
of  the  holder,  we  cannot  avoid  the 
conclusion  that  In  providing  Indemnity 
should  the  member  'break  his  leg  or 
arm,'  the  parties  Intended  to  cover 
fractures  of  bones  of  the  limbs, 
whether  such  bones  were  In  the  hands 
or  feet,  or  were  in  the  upper  or  central 
divisions  of  the  limbs.  A  fracture  of 
the  heel  bone  was  covered  by  the  cer- 
tificate and  the  court  should  have  so 
instructed  the  Jury." 

42.  North  west  Commercial  Trav> 
ellers'  Assoc.  v.  London  Guarantee,  etc., 
Co.,  10  Man.  SST. 

4M,   Lowenstela  v.  Fidelity,  otc,  Co., 


88  Fed.  474  [aft  97  Fed.  17.  U  CCA 
29,  46  LRA  460]. 

44.  Comatock  v.  Fraternal  Ace 
Assoc.,  lie  Wis.  882.  98  NW  22. 

45.  Travelers'  Protective  Assoc  V. 
Smith,  (Ind.)  101  NE  817. 

46.  Continental  CaeuaJty  Co.  v. 
Owen,  (Okl.)  ISl  P  lOM. 

47.  Wilson  v.  Central  Ins.  Co.,  156 
App.  Dlv.  649,  119  NTS  9G6. 

«B.  Reynolds  v.  Atlas  Acc  Ins.  Co., 
69  Minn.  98,  Tl  NW  831. 

Cal  An  explanatory  lottoz  aoootn- 
panyuiv  ths  appUoatlOA  Is  to  be  re- 
garded as  pari  of  the  policy,  .fitna 
L.  Ins.  Co.  V,  Frlerson,  114  Fed.  69, 
61  CCA  424. 

[b]  A  statanMnt  of  tbo  oonsiaora- 
tlcn  In  the  application  must  be  sef 
out  In  the  policy  under  a  statute  mak- 
ing the  application  a  part  thereof. 
Contlnortal  Casualty  Ca  t.  Jasper,  131 
Ky.  77,  88  SW  1078.  M  KyL  58. 

[c]  OoatowpoxaaMiaa  SKsentton,,--- 
Wnere  the  application  for  Insurance, 
the  policy  Issued,  and  the  notes  given 
for  the  premiums  to  be  paid  therefor, 
are  executed  contemporaneously,  such 
Instruments  constitute  parts  of  one 
and  the  same  transaction  and  must  be 
considered  together  in  ascertaining  the 
real  terms  of  the  contract.  North 
American  Acc.  Ins.  Co.  v.  Bowei^  (T«x. 
Civ.  A.)   102  eW  168. 

48.  Travelers  Ins.  Co.  v.  Lampkin, 
6  Colo.  A.  177,  38  P  336  ;  Van  Cleave 
V.  Union  Casualty,  etc.,  Co.,  82  Mo.  A. 
668.  See  also  Bowyer  v.  Continental 
Casualty  Co.,  (W.  Va.)  78  SB  1000 
(holding  that  under  common-law  prin- 
ciples, in  the  absence  of  statute,  words 
of  reference  and  adoption  In  an  In- 
surance policy  would  be  sufficient  to 
make  the  application  a  part  of  It). 

so.  Travelers'  Ins.  Co.  v,  Lampkin, 
S  Colo.  A.  177,  S8  P  336  ;  Standard  L., 
etc,  Ins.  Co.  v.  Martin,  133  Ind.  376, 
88  NB  106. 

Bl.  Continental  Casualty  Co.  v. 
Harrod,  100  SW  262,  30  KyL  111? ; 
Bowyer  v.  Continental  Casualty  Co., 
(W.  Va.)   78  SE  1000. 

[a]  Ttas  statnto  applies  to  all 
asSoolatioiis  -  or  corporations  doing 
business  In  the  state.  Corley  v.  Trav- 
elers' Protective  Assoc.,  106  Fed,  864, 
46  CCA  278 

[b]  AppiloatiOB  asBsud  to  or  In- 
dorsod  iq^on  polioy.— Where  the  policy 
contains  a  clause  to  the  effect  that  It 
is  Issued  'in  consideration  of  the 
warranties  and  agreements  contained 
In  the  applloatloD  Indorsed  hereon," 
the  appllcwon  is  "Indorsed"  where  a 
copy  thereof  Is  attached  to  the  back 


of  the  policy  with  mucilage^  Rey- 
nolds V.  Atlas  Acc.Ina  Co.,  69  Minn. 
98.  71  NW  881.  ' 

[c]  Mere  rsfereaoe  to  appUoatloa. 
In  poUoy-^Where  an  application  for 
an  accident  policy  recited  that  the 
applicant  applied  for  a  policy  based 
on  the  following  statements  of  facts, 
all  of  which  he  warranted  to  be  true, 
and  that  he  agreed  that  the  applica- 
tion and  warranty  should  be  the  basis 
of  the  contract,  and  the  policy,  by  way 
of  recital,  stated  that  It  was  issued  la 
consideration  of  the  warranties  and 
agreements  in  the  application  and  of 
a  specified  sum.  It  .was  held  that  tbe 
application  wax  not  made  a  part  oT 
the  policy,  and  a  autement  In  tlie 
application  as  to  the  age  of  the  ap- 
plicant was  a  mere  representaUon. 
Spenoe  v.  Central  Acc.  Ins.  Co.,  28S 
III.  444,  86  NB  104,  19  LRANS  88 
and  note.  See  also  Boimr  Con- 
tinental Casualty  Ca,  (W.  Va.)  78 
SB  1000. 

[d]  Proof  of  a  hraaoh  of  wmdl- 
tlens  In  the  polioy  itself  Is  not  pre- 
cluded by  a  statute  'requiring  the 
application  to  be  indorsed  on  the  pol- 
icy. Klrkpatrlck  v.  London  Guaran- 
tee, etc..  Co.,  189  Iowa  370,  115  NW 
1107,  l6  LRANS  102  and  note. 

BS.  Accident  Ins.  Co.  of  North 
America  v.  Crandal,  120  U.  S.  527,  T 
set  685,  30  L.  ed.  740  [aff  27  Fed. 
40]  (so  holding,,  although  the  appli- 
cation Itself  warranted  the  fects 
therein  stated  to  be  true,  and  the 
policy  was  .  in  terms  expressed  to 
have  been  made  In  cooslderation  of 
the  warranties  made  in  the  applica- 
tion). 

53.  Spence  v.  Central  Acc.  Ins.  Co- 
236  III.  444,  86  NB  104.  19  LRANS  88; 
Modem  Woodmen  Acc.  Assoc  v. 
Shryock,  54  Nebr.  260,  74  NW  607. 
39  LRA  826:  Trenton  v.  North  Amer- 
ican Acc.  Ins.  Co.,  <Tex.  Civ.  A.)  89 
SW  276.  See  also  Travelers'  Ins. 
Co.  T.  Lampkin,  5  Colo.  A.  177,  88  P 
836. 

[a]  mere  tbm  statsments  are  &»- 

blgaoos,  the  insured  will  be  given 
the  benefit  of  the  doubt.  Blneen  v. 
General  Acc  Ins.  Co.,  12<  App.  Dtv. 
167,  110  NTS  844. 

54.  North  American  Acc  Ins.  Co.  v. 
Rehacek,  128  111.  A.  219. 

[a]  Applloatlon  of  ml*. — lender  a 
policy  stipulating  that  the  repre- 
sentations In  the  application  "shall 
be  held  to  be  strict  warranties,"  and. 
the  Insured  further  agreeing  that 
In  the  event  he  concealed,  misrepre- 
sented, or  suppresasd  any  facts  founff 
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«ration   of   the   ' '  warranties   contained   in  the 

application."" 

50]  S.  Estoppel  to  Deny  OorrectneM  of  Appli- 
cation. Accepting  and  retaining  without  objection  a 
policy  and  the  application  attached  thereto  has  been 
held  to  operate  as  an  estoppel,  against  both  insured 
and  his  beneficiary,  from  asserting  that  the. answers 
of  the  insured  were  incorrectly  inserted  in  the  ap- 
plication without  his  knowledge." 

51]  4.  Variance  between  Application  and 
Policy.  In  case  of  a  variance  or  repugnance  between 
the  terms  of  the  application  and  the  policy,  the  latter 
will  prevail,  under  the  rule  that  the  later  expression 
of  the  minds  of  the  parties  fixes  the  contract."  But 
the  rule  does  not  apply  until  the  insured  has  had  an 
opportunity  to  ratify  or  waive  the  inconsistent 
terms ;"  nor  where  the  application  is  made  a  part  of 
tbe  policy,  and  the  terms  ofihe  latter  are  in  conflict 
with  the  main  porpose  of  tbe  insured  in  appfying 
for  it." 

[i  52]  B.  Oonstitntion  and  By-Laws  of  Insurer 
as  Fart  of  Policy— 1.  In  CtoneraL  A  by-law  of  the 
insurer  not  made  a  part  of  the  policy  has  no  effect 
in  determining  the  rights  of  the  parties  j*"*  but  the 
Mmstitnticm  or  by-lawa  of  an  insurance  assoeiatimi 
may  become  a  part  of  the  contract  of  insurance  un- 
der a  stipulation  to  that  effect  in  the  application  or 
the  policy.**  ' 

[$  63}   2.  Ohaage  after  Tssnaiiffe  of  Policy.  Where 


th^  constitution  and  by-laws  of  the  insurer  are  made 
a  part  of  the  contract,  this,  without  more,  refers  to 
the  constitution  and  by-laws  as  they  existed  when 
the  policy  was  issued,  regardless  of  subsequent 
changes."*-  But  where  the  contract  so  stipulates,  the 
insured  is  bound  by  the  constitution  and  by-laws  of 
the  insurer  adopted  after  the  issuance  of  his  policy, 
provided  they  are  reasonable"  and  are  adopted  at  a 
meeting  held  in  strict  accordance  with  the  constitu- 
tion and  laws  governing  the  association."  But  such 
stipulation  does  not  make  binding  on  the  insured  the 
by-laws  of  another  company  or  association  which 
takes  over  the  assets  of  the  insurer  and  assumes  its 
obligations nor  is  the  insured  affected  by  a  by-law 
adopted  by  tbe  directors  for  their  own  government 
in  the  management  of  the  business  of  the  associa- 
tion" or  '^hich  in  any  way  impairs  the  obligation  of 
the  contract  or  imposes  an  additional  burden  on  the 
insured.*^ 

[$54]  8.  Change  after  Accident  In  the  absence 
of  special  provision  therefor  the  insured  cannot  claim, 
the  benefit  of  a  by-law  adopted  after  the  accident;" 
but  where  the  new  by-law  is  merely  an  amendment 
of  an  earlier  one,  and  ostensibly  adopted  for  the  pur- 
pose of  removing  doubt  of  its  meaning,  the  older  law 
will  be  construed  to  include  the  provisions  of  the 
amendment." 

65]  B.  aUwMB  in  BUnk.  A  poii^  containing 
bliuk  causes  for  two  kinds  of  accident  insnranee, 


to  be  essential  In  conslderlnr  bis 
risk,  the  policy  should  b«  voTd,  It 
-was  held  mcumbent  on  the  Insurer 
to  show  the  materialltr  of  a  repre- 
seauition  to  the  risk,  and  the  court 
declined  to  disturb  the  findlnr  of  a 
jtiry  on  this  question.  OfHneer  v. 
Brotherhood  of  American  Teomea, 
109  Mo.  A.  72^8  BW  S7. 

sSw  Modem  woodman  Ace.  Assoc. 
T.  Shryock.  S4  Nebr.  250.  74  NW  607, 
:>  LRA  82<. 

sa.  Rej^olds  V.  Atlas  Acc.  Ins.  Co., 
«9  Minn.  98.  71  NW  831. 

[a]  A  rwuMB  for  Ola  rnla  Is  that 
the  insured  tn  such  case  must  be 
4«emed  to  have  approved  of  the  ap- 
plication and  accepted  It  as  cor- 
rectly statins  his  answers  contained 
therein.  Reynolds  v.  Atlas  Ace  Ins. 
Co^«9  Hlnn.  98,  71  NW  8S1. 

BT.  Standard  L.,  etc.,  Ins.  Co.  v. 
Jonas.  94  Ala.  484,  10  S  630:  Blunt 
V.  P4deUty.  etc,  Co.,  146  .  CaL 
2C8,  78  P  729,  104  AmSR  84,  67  LRA 
798;  Butfiaw  v.  Women's  Mut  Ins., 
etc.,  Co..  S  SIlT.  Sup.  B«l,  8  NTS  428. 

[a]  iMUviBT  of  na  poUor  to  tlis 
leesl  affwrt  of  tiM  fasaxwr  does  not 
constitute  delivery  to  the  Insured 
so  as  to  bind  him  by  terms  thereof 
Inconsistent  with  the  application. 
Robinson  v.  TT.  B.  Benevolent  Soe^ 
188  Mich.  MS,  M  NW  211,  108  AmSR 
436. 

se.  Koblnson  V.  S.  Benevolent 
Soc,  132  Mich.  69B,  »4  NW  211,  102 
AmSR  43«.  _  , 

59.  Dalley  v.  Preferred  Masonic 
aiut.  Ace.  Assoc.,  102  Mich.  299,  60 
NW  694.  26  LRA  171  [overr  reh  102 
Mich.  289,  67  NW  184.  26  LRA  1711. 

BOl  Pennsylvania  Mut.  Ace.  etc, 
Assoc  Kayser,  14  WklyNC  (Pa.) 
86.  But  compare  Monahan  v.  Su- 
preme Lodge  K.  C.,  88  Minn.  224, 
225.  92  NW  972  (where  the  court 
said:  "Every  by-law  of  the  associa- 
tion entered  Into  and  formed  a  part 
of  the  contract  between  It  and  Its 
members,  and  It  was  not  necessary 
to  Incorporate  this  fact  Into  the  oer- 

tMlcate"L 

ta]  ne  immon  of  the  rnls  Is  that 
the  policy  constitutes  the  agreement 
between  tbe  parties.  Pennsylvania 
Hut.  Ace  etc,  Assoc  T.  Kayser.  14 
WklvNC  (Pa.)  81. 

[b]  MataSa  TCOoMaff  fe7:4aw^  efco.. 
to  be  sttacMnEe  ov  BwHslsst  Im 


pOlioy. — By  statute  It  Is  sometimes 
provided  that  the  constitution,  by- 
laws, or  other  ruleii  of  the  Insurance 
corporation  shall  not  constitute  a 
part  of  the  contract  of  Insurance  un- 
less they  are  contained  In  or  attached 
to  the  policy.  Corley  v.  Travelers' 
Protecttve  Assoc,  106  Fed.  864.  46 
CCA  278. 

ei.  Tuttle  V.  Iowa  State  Traveling 
Men's  Assoc..  132  Iowa  652,  104  Nw 
1181.  7  LRANS  228;  Hutchinson  v. 
Supreme  Tent  K.  M.  W.,  68  Hun  866. 
22  NTS  801. 

[a]  Plata  Mfegreno*  or  aotiial  lau 
eorponttlOB  nimssaij. — To  make  the 
"manual"  of  an  accident  Insurance 
company,  defining  tbe  classifications 
of  risks,  occupations,  etc..  a  part  of 
the  contract.  It  should  have  been 
plainly  referred  to  therein  and  made 
a  part  thereof,  or  should  have  been 
actually  written  Into  the  contract. 
Miller  V.  Missouri  State  L.  Ins.  Co., 
168  Mo.  A.  880.  168  SW  1080. 

[bl  nsneforpaTmsatof  bensflta^ 
Where  insurer  in  an  accident  policy 
bad  a  by-law  stipulating  that  weekly 
benefits  did  not  mature  nntll  ninety 
wym  after  the  filing  of  satisfactory 
proofs,  and  it  admitted  the  waiver  of 
proofs  of  Injury,  the  period  for  the 
payment  of  the  benefits  must  be 
computed  from  the  date  of  the  waiv- 
er, McCIure  v.  Great  Western  Acc 
Assoc.,  141  Iowa  350,  118  NW  269. 

es.  Maynard  v.  Locomotive  En- 
gineers' Mut.  L..  etc,  Ins.  Assoc.,  16 
UUh  146,  61  P  269,  67  AmSR  602 
and  note. 

[a]  Appllo»tlon  of  rale.— The  con- 
stitution of  an  Insurance  association, 
at  the  time  the  certificate  was  Issued 
to  Insured,  provided  for  Indemnity 
whenever  the  death  of  a  member  oc- 
curred from  "accidental  cause."  As 
afterward  amended,  the  articles  of 
incorporation  and  by-laws  limited  the 
Indemnity  to  injuries  effected 
"through  or  by  external,  violent,  or 
accidental  means."  The  power  of 
the  association  to  amend  the  laws 
was  limited  to  matters  not  provided 
for  In  the  constitution.  Nothing  In 
the  constitution  authorised  the  asso- 
ciation to  amend,  and  thereby  bind 
a  member  to  any  change  In  the  con- 
tract without  his  assent,  and  the 
amended  articles  did  not  purport  to 
change  existing  oontraota.    It  was 


held  that  the  articles  and  by-laws  as 
amended  could  not  be  given  a  retro- 
active effect,  and  the  certificate  was 
not  afTectea  by  such  amendment. 
Games  T.  Iowa  State  Traveling 
Men's  Assoc.,'  106  Iowa  281,  76  Nw 
683.  68  AmSR  806. 
es.    Theorell    v.    Springfield  Su- 

Ereme  Ct.  of  Honor.  115  111.  A.  313; 
'orton  V.  Catholic  Order  of  Forest- 
ers, 138  Iowa  464.  114  NW  893,  24 
LRANS  1080  and  note;  Ross  v. 
Brotherhood  of  America,  120  Iowa 
692.  96  NW  207;  Hall  T.  Western 
Travelers'  Acc  Assoc.,  69  Nebr.  601, 
96  NW  170;  Chevaliers  v.  Shearer. 
27  Oh.  Clr.  Ct.  609. 

[a]  Vhe  by-laws  must  be  made  a 
PMt  of  the  polioy  In  order  to  have 
sufficient  influence  to  control  or 
change  the  terms  of  the  policy. 
Ooodson  V.  National  Masonic  Acc. 
Assoc.  91  Mo.  A.  839. 

[bl  A  by-law  glvliig  an  ottosr  of 
the  hunan  power  to  d«t«nnliM  tta 
oontraotnal  oulgatloas,  and  making 
bla  decision  in  regard  thereto  con- 
clusive, Is  not  unreasonable.  Fra- 
ternal Aid  Assoc  T.  Hitchcock.  121 
lU.  A.  402. 

_rc3  ABUBdlBMIt  of  eOBStttOtlfltt^ 

Where  the  constitution  Is  made  a 
part  of  the  contract,  the  insured  Is 
bound  by  an  amendment  thereto  reg- 
ularly adopted  after  the  Issuance  of 
his  certificate  Hutchinson  v.  Su- 
preme Tent  K.  H.  W.,  68  Hun  IBS, 
23  NTS  801. 

64.  Metropolitan  Safety  Tund  Acc 
Assoc.  V.  Windover,  187  IlL  417,  27 
NB  638. 

65.  Toung  V.  Railway  Hall  Assoc.. 
126  Mo.  A  826,  108  SW  567. 

[a]  If  nsw  poUolso  are  lasnsd 
without  chargs  by  the  company  ac- 
quiring the  assets  of  another  which 
has  become  Insolvent,  the  conditions 
of  the  new  policy  bind  the  parties. 
Brown  T.  IT.  S.  Casualty  Co.,  88  Fed. 
38. 

ee.  (?ray  v.  National  Ben.  Assoc., 
Ill  Ind.  531.  11  NE  477. 

ST.  Young  V.  Railway  Mall  Assoc., 
126  Mo.  A.  326.  103  SW  557. 

68.    Maynard   v.    Locomotive  Bn- 

Slneers'  Mut.  L.,  etc,  Ins.  Assoc..  14 
tah  4S8,  47  P  i030. 
68.   Maynard   v.   Locomotive  En- 
gineers' Mut.  L.,  etc.,  Ins.  Assoc,  16 
Utah  146,  61  P  269,  67  AmSR  602. 
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one  clause  of  which,  providing  for  the  payment  of  a 
weekly  indemnity  in  ease  of  injury,  is  properly  filled 
out,  and  the  other  clause  of  which,  providing  for  the 
payment  of  a  fixed  sum  in  case  of  death,  is  leftvblank 
and  unfilled,  operates  only  as  to  the  injury  clause; 
not  as  to  the  death  clause/" 

[$56]  F.  Snbstitnted  Policies— 1.  In  General.  A 
mistake  made  in  the  policy  may  be  corrected  by  the 
issuance  of  a  new  policy.^^ 

[  $  57]  2.  Of  New  Company.  Where  a  company 
issues  .its  own  policies  free  of  ehai^  to  the  policy- 
holders of  an  insolvent  company,  stipulations  in  the 
substituted  policies,  and  not  those  in  the  old,  .vill 
control.'^ 

58]  Gt.  Reformation  of  Policy.  The  policy 
may  be  reformed  so.as  to  conform  to  the  nature  of 
the  understanding  between  the  parties  where  it  does 
not  express  the  contract  as  they  understood  it  and 
in  courts  having  law  and  equity  jurisdiction  the 
policy  may  be  reformed  in  an  action  to  recover  un- 
der it.^'  But  the  mistake  must  be  mutual,  and  if  made 
by  an  agent  of  limited  authority,  it  is  not  binding 


on  the  insurer  which  issues  a  policy  in  full  accord 

with  its  intentions." 

[$  69]  H.  Cancellation  or  Forfeitnre  of  Policy— 
1.  in.  CkneraL'"  It  is  very  usual  for  an  accident 
policy  to  contain  provisions  authorizing  the  insurer 
to  cancel  it,  or  forfeiting  all  rights  of  the  insured, 
under  specified  conditions.  Such  rights  must  be  ex- 
pressly reserved  in  the  contract,  for  they  will  not  be 
considered  as  existing  where  the  terms  warrant  an 
inference  to  the  contrary;"  and  a  stipulation  in  the 
policy  that  it  shall  be  void  on  certain  conditions 
is  not  self-operating,  bat  merely  confers  on  the 
insurer  the  r^ht  to  avoid  the  policy  at  its  elec- 
tion.™ 

[$  60]  2.  Waiver  of  Forfeiture."  A  retention  of 
the  premium,  after  knowledge  of  the  facta  for  which 
a  forfeiture  is  sought,  will  constitute  a  waiver  of  the 
f orf eiture  and  where,  after  the  death  of  the  in- 
sured, the  insurer,  with  full  knowledge  of  the  fact 
fthat  the  insured  was  killed  under  conditions  forfeit- 
ing the  policy,  accepts  a  premium  from  the  benefi- 
ciary, the  forfeiture  is  waived.^^ 


X.  EFFECT  OF  HISBEFBESENTATXONS  IN  APPUOATIOK 


[$61]  A.  In  General.  The  application  for  in- 
surance being  considered  as  a  part  of  the  policy," 
it  follows  that  the  policy  will  be  avoided  where  the 

70.'  Hall  T.  American  Emptoyerfl' 
Llabiltty  Ins.  Co.,  96  Ga.  413,  23  SE 

810. 

'[a]  Wli«T«  til*  liuniT«d  mm  klmort 
laLat«Btl7  klllad,  and  his  personal  rep- 
resentative waited  a  certain  number 
of  weeks  and  then  sued  for  the  In- 
demnity on  the  theory  that  Insured, 
having  been  killed,  was  totally  dis- 
abled   within    the    meaning   of  the 


applicant  has  made  in  his  application  false  state- 
ments as  to  matters  material  to  the  risk,"  such  as 
the  mental  or  physical  condition  of  the  applicant " 


policy,  and  as  such  entitled  to  indem- 
nity for  the  number  of  weeks  men- 
tioned therein.  It  was  held  that  the 
action  could  not  be  maintained. 
Dawson  v.  Accident  Ins.  Co.  of  North 
America,  38  Mo.  A.  366. 

[b]  Whan  tlia  InnuM  dl«d  wiVbSn 
tmntf-toiax  lumn  after  the  Injury, 
the  personal  repreaentatlve  was  not 
even  allowed  to  recover  the  entire 
amount  of  weekly  indemnity  to 
which  insured  would  have  been  enti- 
tled had  he  lived  and  biecorae  totally 
disabled.  Rosenberry  v.  Fidelity, 
etc„  Co..  14  Ind.  A.  825.  43  317. 

n.  Ford  V.  XT.  S.  Mutual  Acc.  Re- 
lief Co.,  148  Mass.  153,  19  NB  169,  1 
I.RA  700  (misstatement  of  the  oc- 
cupation of  the  insured). 

ra.  Brown  V.  U.  S.  Casualty  Co.,  88 
Fed.  38. 

73.  Frank  v.  Pacific  Mut.  L.  Ins. 
Co.,  44  Nebr.  320,  62  NW  454. 

[a]  SefoTowtlon  of  poUoy  to  oon- 
form  to  statement  of  atfent. — ^Where 
defendant's  a^ent  issueCT  a  ticket  to 
plaintiff  stating  verbally  that  one 
third  of  the  amount  of  the  policy 
would  be  paid  In  case  of  the  loss  of 
a  foot,  but  the  ticket  did  not  contain 
this  provision,  It  was  held  that  the 
policy  could  be  reformed  to  the 
aiireement  as  mutually  understood. 
Frank  v.  Paciflc  Mut.  !«.  Ins.  Co.,  44 
Kebr.  320.  82  NW  454. 

tb]  P0U07  ooverhv  employMs. — 
A  policy  Insuring  the  employees  of 
plaintiff  against  accident,  required 
the  employees  to  pay  out  of  their 
wages  a  certain  sum  per  week,  and 
plaintiff  was  required  to  pay  a  certain 
amount  in  addition,  and  the  policy 
provided  that  a  list  of  the  employees 
should  be  attached  to  it.  Plaintiffs 
superintendent  testified  that  at  the 
time  the  iwlicy  was  delivered  no  Mat 
of  names  was  attached,  and  that  the 
agent  who  countersigned  the  policy 
told  htm  he  would  procure  a  list, 
and  that  When  the  list  was  procured 
the  superintendent  Informed  the  agent 
that  It  was  not  correct,  when  It  was 
then  ureed  between  the  superinten- 


dent and  the  agent  that  this  list 
should  not  be  Issued',  but  the  list 
shown  by  plaintiffs  pay  roll  should 
be  the  list  covered  by  the  policy.  It 
was  held  that  such  change  was  for 
the  mutual  benefit  of  the  parties, 
and  such  as  would  be  presumed  a 
general  agent  had  authority  to  make, 
considering  the  purpose  of  the  con- 
tract and  the  parties  and  that  de- 
fendant was  a  foreign  company,  and 
that  the  mutual  benefit  arising  from 
the  modification  was  a  sufBclent  con- 
sideration. United  Zinc  Cos.  v.  Oen- 
eral  Acc.  Asaur.  Corp.,  14<  Mo.  A.  SSd, 
128  SW  836. 

[c]   AbSMUM  of  Where  the 

policy  la  required  to  be  under  seal, 
the  absence  of  a  seal  will  be  held  to 
be  a  mutual  mistake,  and  the  policy 
reformed  or  the  Insurer  estopped 
from  pleading  such  defense.  Wright 
V.  Sun  Mut  I..  Uw.  Co..  S9U.CC 
P.  221. 

74.  Floars  V.  MtOA  L.  Ina.  Co.,  144 
N.  C.  232,  66  SB  915,  11  LRANS  367 
and  note. 

76.  Floars  v.  jEtna  L.  Ins.  Co.,  144 
N.  C.  232,  66  SB  915,  11  LRANS  357. 

[a]  Wnete  the  evidence  does  not 
show  untnaUty  of  mistake  reforma- 
tion cannot  be  granted.  Travelers' 
Ins.  Co.  V.  Henderson,  -69  Fed.  762; 
16  CCA  390  [rev  66  Fed.  438.  and 
certiorari  den  163  U.  B.  708,  16  8Ct 
1207,  41  L.  ed.  312].  . 

76.  Bffect  of  nonpayment  of  pre- 
mium Bee  supra  S  81. 

77.  Standard  L.,  etc.,  Ins.  Co.  v. 
Martin,  133  Ind.  876,  83  NE  105; 
Kline  V.  National  Ben.  Asoc,  111 
Ind.  462,  11  NB  820,  60  AmR  70S. 

78.  U.  S.  Health,  etc.,  Ins.  Co.  v. 
Clark,  41  Ind.  A.  345,  83  NB  780, 

71.  Waiver  of  daf anlt  la  payatMit 
of  prsmlnm  see  supra  f  8S. 

80.  .^na  L.  Ins.  Co.  v.  Frlerson, 
114  Fed.  66,  61  CCA  424. 

[a]  The  Mtentlon  of  a  premitun 
for  an  unreasonable  time  waives  a 
prior  cancellation  of  the  policy  and 
constitutes  an  election  by  the  in- 
surer to  regard  it  as  still  in  force. 
North  American  Acc.  Ins.  Co.  v.  Re- 
hacek.  123  111.  A.  219. 

81.  Morris  v.  Travelers'  Ins.  Co., 
(Tex.  Civ.  A)  48  SW  898. 

[a]  Zt  la  for  the  jwy  to  Aetennlas 
whether  the  premium  was  paid  to 
the  Insurer  or  merely  to  the  agent 
to  reimburse  him.  Morris  v.  Trav- 
elers' Ina.  Co.,  (Tex.  Civ.  A.)  4S  BW 
898. 


Sa,  See  supra  9  47. 

83.  111. — Spence  v.  Central  Acc.  Ins. 
Co.,  288  111.  444,  86  NB  104,  19 
LRANS  88. 

Ky.— U.-  S.  Health,  etc.,  Ins.  Co.  v. 
Jolly,  118  BW  281:  JEtna  L.  Ina.  Co. 
v.  CUypool,  128  Ky.  48.  107  SW  826, 
32  KyL  856. 

Miss. — Hoke  v.  National  L.,  etc., 
Ins.  Co..  60  S  218. 

Mo. — Offlneer  v.  American  Teomen 
Brotherhood,  109  Mo.  A.  72.  83  SW 
67;  Van  Cleave  v.  Union  Casualty, 
etc.,  Co.,  82  Mo.  A.  668. 

N.  T. — Gaines  v.  Fidelity,  etc.,  Co., 
93  App.  Dlv.  624,  87  NTS  821. 

Okf. — Owen  v.  U.  8.  Surety  Co.. 
131  P  1091. 

[a]  Where  a  eopy  of  the  api^loa- 
tion  is  set  out  In  the  policy,  it  Is  the 
duty  of  the  insured  to  know  that  the 
r^resentatlons  therein  contained, 
and  which  constitute  the  Inducement 
for  the  issiiance  of  the  policy,  are 
true.  Bonewell  v.  North  American 
Acc.  Ins.  Co..  167  Mich.  274,  132  NW 
1067,  AnnCasl913A  847  [aff  160  Mich. 
137,  125  NW  69]. 

rb1  Bsperesentatitns  are  divUn- 
gnlshahl*  from  waRaatSaa;  th«  lat- 
ter must  he  literally  fulfllled,  where- 
as the  former  need  not  be.  Van 
Cleave  v.  Union  Casualty,  etc,  Co., 
82  Mo,  A.  668. 

84.  IJ,  S,— -Manufacturers'  Acc.  In- 
demn.  Co.  v.  Dorgaii,  58  Fed.  94  5,  7 
CCA  581,  22  LRA  620;  Bernays  v.  U. 
S.  Mutual  Acc.  Assoc.,  45  Fed.  455; 
Gotten  V.  Fidelity,  etc.,  Co.,  41  Fed. 
506.  ' 

Ind. — Standard  li.,  etc.,  Ins.  Co.  ▼. 
Martin,  133  Ind.  876,  33  NB  106. 

Ky. — JBtna  L.  Ins.  Co.  v.  Crabtree, 
146  Ky.  368,  142  SW  690. 

Mich. — ^Ketcham  V.  American  'Mat. 
Acc.  Assoc.,  117  Mich.  6S1,  76  NW  G. 

Nebr. — Modfern  Woodman  Acc. 
Assoc.  V.  Shryock,  54  Nebr.  260,  74 
NW  607.  89  LRA  826. 

N.  T. — Brink  v.  Guaranty  Mut.  Acc 
Assoc,  56  Hun  606,  7  NTS  847. 

Pa. — Stewart  v.  General  Acc.  Ins. 
Co..  35  Pa.  Super.  120. 

See  Dulaney  v.  Fidelity,  etc.,  Co., 
106  Md.  17.  66  A  614. 

[a]  Bodily  defonitlty. — That  In- 
sured was  borp  without  fingers  on 
his  right  hand  was  a  "bodily  defor- 
mity," avoiding  the  policy  for  breach 
of  a  warranty  that  he  hod  no  bodily 
deformity.  I<ynch  v.  Travelers'  Ina. 
Co..  200  Fed.  ISS,  118  OCA  S79. 
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his  state  of  health,*"  his  age,*  occupation,"  salary,"* 
or  earning  eapaeity^""  or  the  existence  vel  non  of 
other  insurance.*'' 

62]  B.  MiMtaWm  SUtaments.  It  has  been'held 
that  a  representation  that  the  insured  had  no  disease 
Till  not  vitiate  the  policy  where  he  was  ignorant  at 
the  time  that  he  was  in  faet  afflicted  witii  disease;" 
but  where  the  insured  makes  an  untrue  warranty  as 
to  his  pl^sieal  condition  it  is  immaterial  whether  or 
not  he  knew  bis  actual  condition.** 

[4  63]  0.  UateiiaUty  of  Statement!.  Unless  the 
Etatement  amounts  to  a  wafruity*"  the  general  role 
^  that  a  policy  of  accident  insurance  is  not  avoided 
by  a  false  or  erroneous  statement  in  the  application 
as  to  a  matter  not  matwial  to  the  lisk."  Accord- 
ingly it  has  been  held  that  a  policy  was  not  avoided 
by  a  false  representation,  that  the  insured  had  never 
been  physie^Iy  injured,  where  in  fact  he  had  re- 
ceived injuries  which  were  long  since  recovered  from 


85.  Ketcham  v.  American  Hut.  Acc. 
Assoc,  117  Mich.  621.  76  NW  5;  Co- 
lanert  v.  General  Acc  Assur.  Co^  126 
App.  DiT.  691,210  MYS  678., 

86.  Central  Ac  Ins.  Co.  v.  Spence, 
12S  IlL  A.  32. 

87.  Ark. — Standard  L.,  etc,  Ins. 
Co.  V.  Ward,  66  Ark.  296,  4S  SW  1065. 

111.— Hlsh  Court  t  O.  P.  V. 
Schweitzer,  70  111.  A.  18»  [aff  171 
IlL  S25.  49  NE  506]C 

N.  T. — Cram  v.  Binshamton  Equi- 
table Acc.  Assoc.  68  Hun  11,  11  NTS 
462:  Wilder  v.  Preferred  Mut  Acc 
Assoc.,  14  NTS  365. 

Wis. — Murphey  v.  American  Mut. 
Acc  Asaoc.  90  Wis.  206,  62  NW  1057. 
See  also  Denoyer  v.  First .  Nat.  Acc. 
Co.,  145  Wis.  450,  180  NW  475. 

Ene. — Perrlns  v.  Marine,  etc,  Ins. 
Soc,  2  E.  &  B.  317,  105  ECL  317,  121 
Reprint  119  [aff  2  R  &  £}.  324,  105 
ECL  324,  121  Reprint  122]. 

[a]  ninxtratlons. — (1)  Statements 
that  one's  occupation  was  that  of 
"an  Ice-dealer  and  proprietor  of  trans- 
portation company,  omce  work  only," 
where  It  appeared  that  he  was  en- 
safi^ed  in  the  cattle  business  (Stand- 
ard L.,  etc.,  Ins.  Co.  v.  Ward,  65  Ark. 
295.  45  SW  1065);  (2)  or  that  one 
was  "an  oil  producer"  and  his  duties 
were  those  of  a  "supervision  only," 
whereas  in  fact  he  was  a  lessee  of 
oil  lands,  operating:  several  wells, 
and  performing  every  part  of  the 
work  himself  (Cram  v.  Binghamton 
Equitable  Acc  Assoc.,  58  Hun  11,  11 
NTS  462),  constituted  misrepresen- 
tations. 

[b]  OmltUar  to  Bteta  th*  ooonpa- 

tloo  of  the  applicant  In  an  applica- 
tion containing  a  provision  requiring 
such  a  statement  to  be  made  was  not 
allowed  to  avoid  the  policy  where 
the  premium  which  insured  paid  was 
the  same  as  would  have  been  pay- 
able by  hlin  had  he  described  his  oc- 
cupation and  been  Insured  as  such, 
notwithstanding  the  fact  that  the 
policy  contained  a  provision  "that  Ifl 
airy  statement  or  allegation  con- 
Uined  in  the  aforesaid  declaration  or 
proposal  be  untrue,  or  if  this  policy 
nan  been  obtained,  or  shall  hereafter 
be  continued,  through  any  misrepre- 
eentatton.  concealment,  or  untrue 
averment  whatsoever  .  .  .  then 
thlB  policy  shall  be  void."  Perrlns 
v.  Marine,  etc.,  Ina.  Soc,  2  E.  &  E. 
SIT.  319,  lOS  ECI>  317,  121  Reprint 
119  [aff  2  B.  ft  B.  824,  lOB  ECl.  324, 
121  Reprint  122].  , 

[cl  Permission  to  engavs  in  other 
bnslneaa. — ^The  nullifying  efFect  of  a 
false  statement  In  the  application 
as  to  the  business  engaged  in  by  the 
a*iured  Is  not  affected  by  a  clause 
m  the  policy  to  the  effect  that,  should 
the  hisiired  eneage  in  other  business, 
and  be  injured,  ne  would  be  Indem- 
nlfled.  Standard  L.,  etc.,  Ins.  Co.  v. 
Ward,  85  Ark.  296.  46  BW  1065. 

88.  Helnti  V.  Continental  Casualty 
Co..  Itl  App.  Dtv.  7S,  106  NTS  S19. 


89.  Claypool  v.  Continental  Casual- 
ty Co.,  12?  Ky.  682,  112  SW  835. 

[a]  A  misstatement  as  to  the  In- 
oome  of  the  applicant,  not  made  in 
bad  faith,  has  been  held  not  to  avoid 
the  policy.  Cornelius  v.  Centt-al  Acc, 
Ins.  Co.,  218  Pa.  582,  67  A  840. 

90.  Union  Casualty,  etc.,  Co.  v.  Bai- 
ley, (Kan.  A->  61  P  462:  Stewart  v. 
General  Acc  Ins.  Co.,  So  Pa.  Super. 
120.  Contra  North  American  Acc. 
Ins.  Co.  V.  Rehacek,  128  111.  A.  219. 

•I.  Modern  Woodmen  Acc  Assoc  v. 
Shryook,  54  Nebr.  260,  74  NW  607.  89 
LRA  826. 

[a]  Keart  disease,  unknown  to  ap- 
llcant,  although  existing  at  the  time 
of  the  application,  will  not  consti- 
tute a  breach  of  representation  that 
applicant  is  free  from  "bodily  or 
mental  Infirmity."  Modern  Wood- 
men Acc.  Assoc.  V.  Shryock,  54  Nebr. 
250,  74  NW  607,  39  LRA  826. 

93.  Manufacturers'  Acc  Indemn. 
Co.  V.  Dorgan,  58  Fed.  945,  7  CCA 
6S1,  22  L.RA  620. 

98.  See  Infra  9  64. 

Statements  in  appUoatlon  oon- 
stmed  as  reprasantstloua  only  in  case 
of  doubt  see  supra  S  49. 

94.  Lampkln  v.  Travelers"  Ins.  Co., 
11  Colo.  A.  249,  52  P  1040;  North 
American  Acc,  Ins.  Co.  v.  Rehacek, 
123  111.  A.  219;  Standard  1.^  etc..  Ins. 
Co.  V.  Martin,  183  Ind.  376,  83  NB 
105:  Offlneer  v.  Brotherhood  of  Amer- 
can  Yeomen,  108  Mo.  A.  72,  83  SW 
90;  Van  Cleave  v.  Union  Casualty, 
eta,  Co.,  82  Mo.  A.  668. 

[a]  A  fair  test  for  determining 
the  materiality  of  a  statement  con- 
tained in  an  application  for  Insur- 
ance is  found  in  the  answer  to  the 

?uestlon  whether  reasonably  care- 
ul  and  Intelligent  men  would  have 
regarded  the  fact  communicated  at 
the  time  of  effecting  the  Insurance  as 
substantially  Increasing  the  chances 
of  the  loss  Insured  against.  U.  S. 
Health,  etc.,  Ins.  Co.  v.  Bennett, 
(Ky.)   105  SW  433. 

[b]  Party  following-  another  oo- 
onpatioa  of  tbe  same  olaie. — (i) 
Where  the  applicant  followed  an- 
other occupation  than  that  named, 
but  which  was  of  the  same  class  as 
to  risk,  it  was  held  that  a  Allure  to 
mention  the  latter  occupation  would 
not  avoid  the  policy.  Perrlns  v.  Ma- 
rine, etc,  Ins.  Soc,  2  E.  ft  R  817^ 
105  ECL.  317.  121  Reprint  119  [aft 
2  E.  &  E.  324,  105  BCL  824,  121 
Reprint  122].  (2)  Where  the  appli- 
cation stated  that  the  insured  was 
a  switchman,  and  he  was  killed  while 
performing  the  duties  of  a  brake- 
man.  It  was  held  that  the  statement 
of  the  application  was  immaterial 
in  the  absence  of  any  provision  of 
the  policy  avoiding  it  for  a  change 
In  business  or  employment  w  the 
insured.  Provident  L.  Ine.  Co.  V. 
FennelL  49  IlL  180.         ,  ^ 

85.  Standard  L.  etc,  Ins.  Co.  v. 
ICartmTlJS  Ind!  176,  »       106;  Ual- 


and  which  contributed  in  no  way  to  his  accidental  in- 
jury that  he  had  never  had  any  disease  or  infirmity, 
where  bis  prior  illness  bad  been  only  slight,**  and 
did  not  tend  to  weaken  his  eonstitntion  at  the  time 
of  making  the  application;**  that  he  had  no  local 
ease,  where  such  disease  bad  not  affected  his  gen- 
eral health;''  that  he  had  no  physical  infirmity, 
where  his  infinnity  was  not  such  as  contributed  to 
the  accident  or  result;"  or  that  the  insured  was  not 
carrying  any  other  aoeident  insnranee,^  especially 
when  the  insurance  being  carried  is  in  the  insnring 
'company.'  It  has. also  been  held  that  a  etatement 
as  to  the  relationship  of  the  beneficiary  to  the  in- 
sured is  not  so  material  that  its  falsity  will  avoid 
the  policy.^  Neither  will  the  policy  be  avoided  by  a 
failure  of  the  applicant  to  give  voluntarily  informa- 
ticm  concerning  a  fact  which,  in  his  mind,  is  not 
material  to  the  risk.^  If  the  policy  insures  against 
tbe  loss  of  time,  or  a  limb,  or  life,  a  reprwentation 

lory  V.  Travelers'  Ina  Co.,  47  N.  T. 
52,  7  AmSB  410;  Trenton  v.  North 
American  Acc.  Ins.  Co.,  (Tex.  Civ. 
A.)   89  SW  276. 

98.  U.  S.  Health,  etc,  Ina.  Co.  v. 
Bennett.  (Ky.)  105  SW  438;  Dulany 
v.  Fidelity,  etc,  Co.,  106  Md.  17,  66 
A   614.  ■< 

97.  Manufacturers'  Ace.  Indemik. 
Co.  V.  Dorgan.  58  F%d.  945,  7  CC^ 
581,  22  LRA  620;  Bemays  v.  U.  S. 
Mutual  Acc.  Assoc.,  46  Fed.  466;  Jones 
v.  Provincial  Ins./  Co..  8  C  B.  N.  S. 
65.  91  ECL  66,  l4o  Reprint  668. 

98.  Cady  V.  Fidelity,  etc,  Co.,  184 
Wis.  322,  113  NW  967,  17  LRANS  260. 

99.  Bemays  v.  U.  S.  Mutual  Acc 
Assoc.,   46   Fed.  455. 

1.  North  American  Acc.  Ins.  Co. 
v.  Rehacek,  128  111,  A.  219.  Contra 
Wyss  Thallman  v.  Maryland  Casu- 
alty Co.,  193  Fed.  53,  55,  113  CCA 
383;  Union  Casualty,  etc,  Cc  v. 
Bailey,  (Kan.  A.)  61  P  462;  Stewut  v. 
General  Acc  Ina  >  Co.,  36  Pa.  Super. 
120. 

[a]  Tannre  to  dlsoldse  all  oHmv 
insnranoe.^ — Where  the  insured  being 
asked,  "Have  you  ever  been  insured* 
with  other  companies?"  answered 
that  he  was  insured  In  the  Railway 
Passenger  Company,  but  concealed  the 
fact  that  he  was  also  insured  with 
the  General  Accident  Corporation, 
and  there  was  no  evidence  that  he 
acted  fraudulently.  It  was  held  that 
the  fact  undisclosed  had  no  bear- 
ing on  the  risk,  and  therefore  did 
not  affect  the  contract.  Craig  v. 
Imperial  Union  Acc  Assoc  Co.,  1 
Scot.  U  T.  Rep.  646. 

3.  Emlaw  v.  Travelers'  Ins.  Co., 
108  Mich.  544.  66  NW  469. 

3.  Idimpkin  v.  Travelers'  Tns.  Co., 
11  Colo.  A.  249,  52  P  1040;  Standard 
L.,  etc.,  Ins.  Co.  v.  Martin,  ^38  Ind. 
376,  33  NB  105 ;  Kern  v.  Supreme 
Council  A,  L.  H.,  167  Mo.  489,  67  SW 
262  [overr  Van  Cleave  v.  Union 
Casualty,  etc.,  Co.,  82  Mo.  A.  668], 

[a]  Bttoh  a  sUtement  is  not  a 
wmrraaty  or  a  material  representa- 
tion but  a  mere  description  of  the 
person  to  whom  the  policy  is  to  be 
paid  In  case  of  the  death  of  insured. 
Lampkln  v.  Travelers'  Ins.  Co.,  11 
Colo.  A.  249,  52  P  1040  [dist  Trav- 
elers' Ins.  Co,  V.  Lampkln.  5  Coio. 
177,  38  P  3351.  Contra  Gaines  v. 
Fidelity,  etc,  Co.,  188  N.  T.  411,  81 
NE  169  [aff  111  App.  Div.  886,  97 
NTS  836]. 

*.  Mallory  v.  Travelers'  Ina  Co., 
47  N.  T.  52,  7  AmR  410. 

[a]  Fainting  fits. — Where  the  ap- 
pllcati6n  stated  that  the  person  to 
be  Insured  was  not  subject  to  "epi- 
leptic or  other  fits,"  and  it  appeared 
that  he  had  fainting  fits,  and,  on  the 
testimony  of  an  expert  that  fahiting 
fits  were  not  deemed  fits,  it  was 
held  that  the  clause  In  the  applica- 
tion did  not  apply.  SWUing  v.  Acci- 
dental Death  Ina  Co.,  1  F.  *  7.  116. 
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material  to  one  phase  of  it  doee  not  preclude  a  re- 
covery  upon  another.* 

Statatory  rule.  In  some  states  statutes  have  been 
adopted  which  provide  that  immaterial  misrepre- 
sentations do  not  affect  the  policy." 

64]  D.  Falsa  Warrantlefl.'  Warranties  on  the 
part  of  the  insured  which  are  made  a  part  of  the 
contract  are  of  course  binding  npon  him,"  and  if 
they  are  false  this  precludes  a  recovery  on  the 
policy/  even  though  the  matters  to  which  they  relate 
are  not  material  to  the  risk.^**  And  it  has  been  held 
that  the  application  of  this  rule  is  not  prevented  by 


S.  JBtaa,  It.  Ins.  Co.  v.  Claypool, 
128  Ky.  it,  107  SW  816,  82  Kyli  866. 

[a]  Bunlnf  OApHtty. — false 
fltatement  In  an  application  for  an 
accident  policy,  Insuriogr  asalnat  the 
loss  of  a  hand  in  a  speclfled  sum, 
and  avalnst  leas  severe  Injury  by 
payment  of  a  weekly  Indemnity,-  as 
to  the  amotint  of  the  applicant's 
weekly  eamingra,  does  not  defeat  a 
recovery  for  the  loss  of  a  hand. 
Claypool  V.  Continental  Casualty  Co., 
189  Ky.  «82,  112  SW  886. 

e.  ^tna  L.  Ins.  Co.  v.  Claypool, 
128  Ky.  48,  107  SW  826,  82  KyL  856; 
U.  S.  Hdaith,  etc.,  Ins.  Co.  V.  Ben- 
nett, 106  SW  483,  82  KyL  285;  Mary- 
land Castialty  Co.  v.  Gebrmann,  96 
Hd.  684,  64  A  678.  See  also  North 
American  Acc.  Ins.  Co.  v.  Sickles. 
28  Oh.  Clr.  Ct.  694. 

[a]  In  BUimssota  misrepresenta- 
tions do  not  affect  the  policy  unless 
they  are  made  with  fraudulent  In- 
tent or  unless  a  fact  Increasing  the 
risk  is  suppressed.  Price  v.  Standard 
L.,  etc.,  Ina.  Co.,  80  Minn.  264,  86 
NW  1118. 

[b]  Za  VfaMonxl  it  Is  required 
that  the  matter  misrepresented  shall 
actually  contrihute  to  the  injury, 
and  this  is  a  question  for  the  Jury. 
Kern  y.  Supreme  Council  A.  1«._H., 
167  Mo.  471,  67  BW  262  [overr  Van 
Cleave  v.  Union  Cafraalty,  etc,  Co., 
82  Mo.  A.  668i.  _  , 

[c]  SwA  statntM  u*  valUL  al- 
thouffh  they  are  limited  In  their 
operation  to  accident  insurance  alone. 
Fidelity,  etc.,  Co.  Freeman.  109 
Fed.  Sii.  48  CCA  682.  64  LRA  680. 

[d]  TlMt  tow  goTMrna^An  acci- 
dent Dolloy  delivered  and  counter- 
slfirned  In  Pennsylvania  was  a 
Pennsylvania  contract  within  act 
June  28,  1888  (P.  L.  184).  making 
untrue  statements  Immaterial,  unless 
material  to  the  risk.  ^MUler  v.  Mary- 
land Casualty  Ca.  181  Fed.  848,  118 
CCA  267 

T.  mutummX  a«  to  o>Dnvatloa  as 

warranty  see  Infra  S  91. 

[al    Warranty  dettaed^-See  Z>rer- 

son  V.  General  Acc.   F..  etc.,  Assur. 
Corp.,  2C2  Haas.  168,  88  65S. 
8,    Central  Acc.  Ins.  Co.  V.  Spence, 
■  128  111.  A.  82;  Stewart  v.  General  Acc. 
Ins.  Co.,  3G  Pa.  Super^  120 

[a]  A  sUtement  that  the  heseflol- 
mrj  la  the  wife  of  the  Insured  has 
been  held  to  he  a  warranty.  Gaines 
v.  Fidelity,  etc  Co.,  188  N.  T.  411,  81 
NT.  169,  11  AnnCaa  471  [afC  111  App. 
Dlv.  386,  97  NTS  836,  93  App.  Div. 
624,  87  NYS  821.  See  also  Conti- 
nental CaBualty  Co.  v.  Lindsay,  111 
Va.  889,  69  SE  344.  Contra  Lamp- 
kin  v.  Travelers'  Ina.  Co.,  11  Colo.  A. 
249,  62  P  1040;  Standard  L..  etc., 
Ins.  Co.  v.  Martin,  138  Ind.  876,  33 
NB  106:  Kern  v.  Supreme  Council 
A-  L.  H..  167  Mo.  471,  «T  SW  262 

[b]  Aamwtn  mm  to  iMalth^The 
answers  made  by  an  applicant  for 
insurance  to  questions  concerning  his 
health,  and  which  are  clearly  within 
his  knowledge,  are  warrantiwfc  -ffltna 
L.  Ins.  Co.  V.  Crabtree,  148  K*.  868, 
142  SW  690.  ^ 

[c]  An  ladonMment  on  the  poUoy 
cannot  be  considered  a  part  of  the 
contract  unless  made  so  by  express 
*erm8.    Stone  v.  U.  S.  Caa\ialty  Co., 

1  N.  J.  L.  871.  ^  „ 

Id]   wamatlM  most  be  literally 


fmtnied<— Van  Cleave  v.  Union  Casu- 
alty, etc,  Co.,  82  Mo.  A.  688. 

9>  U.  S. — >Manufaf:turerB'  Acc 
Indemn.  Co.  t.  Dorsan,  68  Fed.  946, 
7  CCA  681,  28  820. 

Ark. — Standard  L.,  etc.,  Ins.  Co.  v. 
Ward,  66  Ark.  296,  46  SW  1066. 

Colo. — Travelers'  Ins,  Co.  v.  Lamp- 
kin,  6  Colo.  A.  177,  88  P  836. 

IlL — Central  Acc.  Ins.  Co.  V. 
Spence,  126  111.  A.  82. 

Kan. — Union  Casualty,  eta.,  Co.  v. 
Bailey,  (aJ  61  P  468. 

Mich. — Ketcham  v.  American  Mut. 
Aco.  Assoc.,  117  Mich.  621,  76  NW  6. 

Pa. — Stewart  v.  General  Acc.  Ins. 
Co„  36  Pa.  Super.  120. 

Wis. — French  v.  Fidelity,  etc.,  Co., 
135  Wis.  269,  116  NW  869,  17  LRANS 
1011. 

[a]  Znowledtf*  of  applicant  Imma- 
tMrtal.— Manufacturers'  Acc.  Indemn. 
Co.  V.  Dorsran,  68  Fed.  846,  7  CCA 
681,  22  LBA  620. 

10;.  U.  8.— Fidelity,  etc.,  Co.  v.  Al- 
port, 67  Fed.  460,  14  CCA  474. 

Colo. — Lampkln  v.  Travelers'  Ins. 
Co.,  11  Colo.  A.  249,  62  P  1040;  Trav- 
elers' Ins.  Co.  V.  Lampkln,  6  Colo.  A. 
177,  88  P  835. 

III. — Central  Acc.  Ins.  Co.  v. 
Spence.  126  III.  A.  82. 

N.  Y. — Gaines  v.  Fidelity,  etc.,  Co., 
188  N.  Y.  4U,  81  NE  169,  11  AnnCas 
71   ItLtt  111  App.  Dlv.  886,  87  NYS 

886  r. 

N.  C— Flshblate  v.  Fidelity,  etc., 
Co.,  140  N.  C.  689,  68  BE  864. 

[a]  bsnrer  mar  auk*  immaterial 
repre— ntatlono  wunuitlM^An  in- 
surance company  may  make  the 
truthfulness  of  representations  as  to 
whether  the  applicant  has  ever  been 
previously  declined  for  insurance,  and 
whether  he  has  previously  received 
Indemnity,  warranties,  whether  they 
are  material  or  not.  Bone  well  v. 
North  American  Acc  Ins.  Co.,  160 
Mich.  137,  126  NW  69  [afC  reh  1<7 
Mich.  274,  132  NW  1087  AnnCasl918A 
847]. 

[b]  BmtMentBtionn  not  natMdal 

or  ftmUlvuntly  mad*  do  not  consti- 
tute warranties.  North  American 
ACC.  Ins.  Co.  V.  Rehacek.  128  XU.  A. 

219. 

11.  Ketcham  v.  American  Mut. 
Acc.  Assoc.,  117  Mich.  521,  76  NW  6; 
Cook  V.  Standard  L.,  etc.,  Ins.  Co., 
84  Mich.  12,  47  NW  668. 

13.  Continental  Casualty  Co.  v. 
Owen,  (Okl.)  131  P  1084  (holding 
also  that  the  requirement  of  Com  p. 
Laws  [1909]  9  3784,  that  statements 
in  the  application  must  be  so  con- 
strued, cannot  be  evaded  by  indors- 
ing such  statements  upon  the  policy 
which  also  contains  a  provision  to 
the  effect  that  It  la  Issued  in  con- 
sideration of  such  statements,  each 
of  which  the  insured  warrants  to  be 
complete  and  true). 

IS.  French  v.  Fidelity,  etc,  COy 
185  Wis.  259,  115  NW  869,  17  LRANS 
1011. 

[a]  AppUoatloa  of  rale. — An  ap- 
plicant did  not  misrepresent  his 
physical  condition  by  a  statement  to 
the  effect  that  he  had  no  disease 
and  was  not  subject  to  flts,  etc., 
which  would  render  him  liable  to 
accidental  injuries  where  several 
persons  who  had  known  him  for 
years,  having  testified  that  he  was 
strong  and  robust  and  that  they  had 


the  agent's  knowledge  of  the  falsity  of  the  stati 
ment.^^  It  is,  however,  within  the  police  power  ( 
the  state  to  provide  that  statements  in  an  appUe 
tion  for  insarance  shall  be  deemed  representatioi 
and  not  warranties."  , 
[4  65]  E.  Interpretathm  of  Statements  in  Av» 
cation.  Statements  by  the  insnred  in  his  applid 
tion,  whether  regarded  as  warranties  or  merely  i 
representations,  should  be  given  a  reasonable  inte 
pretation,  and  not  stfietly  construed  against  the  i; 
snred  in  order  to  defeat  the  policy.^  Accordingly 
representation  or  warr&nty  of  ph^cal  soundne 
never  known  him  to  have  &n  ailmefl 


notwithstanding  It  was  &kso  sbo« 
that  be  had  Mveral  times  be4 
thrown  from  his  buggy,  receiving  il 
Juries  and  in  some  Instances  tia 
remained  unconscious  for  a.  vhll 
and  upon  one  occasion  bad  fallt 
down  without  apparent  cause  an 
acted  strangely.  Brinki  v.  Ouarani 
Mut.  Acc.  Assoc.,  7  NYS  847  [afl  i: 
N.  T.  676,  29  NB  1036]. 

[b]  AmMtrnons  dsolazatloB  feuM 
hr  tturanc  oowrtraed  ■calnwt  it< 
Where  the  aK>lleanfs  atatemcnl 
which  was  fnuned  by  the  InsureJ 
that  no  application  for  Insurance  b 
him  had  ever  been  declined  c& 
reasonably  be  made  to  apply  solel 
to  accident  Insurance,  the  fact  tha 
he  had  been  declined  life  insuranc 
is  Immaterial.  Dlneen  v.  Oener^ 
Acc.  Ins.  Co.,  128  Apj>.  Dlv.  167,  111 
NYS  844. 

[c]  Where  a  ^UMtloa  la  Awl 
covering  two  Independent  trans&c 
tions,  and  a  negative  reply  .is  tru< 
as  to  one  and  false  as  to  the  other 
the  fault  Is  that  of  the  Insurer,  an(! 
the  fitlse  statement  does  not  connti' 
tute  such  a  warranty  as  will  supporl 
a  forfeiture.  Macklnnon  v.  FldeUty, 
etc.  Co^  72  N.  J.  L.  29.  60  A  180-  , 

[d]  Sronohltla. — A  warranty  In 
an  accident  policy  that  Insured  haa 
not  had  and  was  not  suffering  front 
bronchitis  must  be  given  a  reason- 
able interpretation  in  arriving  at  ttie 
intention  of-  the  parties;  and  al' 
though  bronchitis  as  a  medical  term 
Is  defined  as  Inflammation,  acute  or 
chronic,  of  the  bronchial  tubes,  or 
any  part  of  them.  It  -must  be  uata 
In  Its'  limited  sense  as  meaning  s 
chronic  disease  which  will  not  yield 
readily  to  treatment,  and  which  tends 
to  Impair  the  health  and  strfngth 
of  insured  and  does  not  Include  an 
acute  attack  from  which  he  had  fully 
recovered  at  the  time  the  nollcy  was 
accepted.  French  v.  Fidelity,  etc., 
CO.,  135  Wis.  369,  115  NW  l$9,  17 
LKANS  1011. 

[el  Physloal  Injuries. — A  state- 
ment by  applicant  that  he  had  never 
been  physically  injured  did  not  mean 
that  he  had  never  received  any  ph>-!=i- 
cal  Injury,  but  merely  that  at  tits 
time  of  the  application  he  was  free 
from  serious  physical  Injury,  ana 
■that  any  injuries  which  he  mlfttit 
have  sustained  previously  had  dls- 
anpeared  and  left  no  trace  behind 
which  would  render  him  an  unfit 
subject  for  accident  Insurance. 
Standard  L.,  etc.,  Ina.  Co.  v.  Martin, 
183  Ind.  876.  33  NE  106. 

[f]  A  statemsnt  that  the  issuad 
haft  not  been  suhjeot  to  epUepClo  ot 
other  flts  is  not  falsified  by  proof 
that  he  was  subject  to  faintinK 
spells  or  flts.  Shilling  v.  Accidental 
Death  ins.  Co..  1  P.  *  F.  116. 

[g]  Ooonpatlon. — (1)  When  the 
Insured,  who  was  an  Ironmonger, 
scribed  himself  as  "A.  B.  Esq.,"  « 
was  held  that  this  did  not  avoid  the 
policy  as  the  statement  was  imper- 
fect rather  than  untrue.  Perrlns  v. 
Marine,  etc.,  Ins.  Soc,  8  EL  ft  E.  Jl^. 
106  ECL  317,  121  Reprint  119.  C) 
A  statement  by  ^tpUcant  that  l)« 
was  *^ana«ing  a  restaurant,"  ete^ 
It  appearing  that  he  was  emplor*« 
In  a  restaurant  as  a  barkeeper,  «M 
not    such  .a    nilscepTesentation  » 
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:  be  conBtraed  to  mean  perfect  health/*  nor 
temporary  infirmity  or  weakness  a  breach 
esentation  or  warranty  of  freedotn  from 
meatai  weakness;^  but  in  order  to  avoid  a 
;be  gronnd  of  misrepresentation  as  to  free* 
bodily  infirmity,  there  mast  be  some  in- 
liich  amounts  to  an  actual  inroad  upon 
lealtb  or  condition/'  So  also  the  volun- 
cder  of  a  policy  is  not  a  breach  of  a  war- 
no  other  insnrance  has  been  canceled/' 


[j  66]  F.  FalM  BUtenwnta  Inserted  hy  Agnt— 
1.  In  General  Where  the  agent  of  an  insurance 
company,  authorized  to  procure  applications,  either 
by  his  direction  or  his  direct  act  makes  out  an  appli- 
cation incorrectly,  notwithstanding  all  the  facts  are 
correctly  stated  to  him  by  the  applicant,  the  error  is 
chargeable  to  the  insurer,  and  not  to  the  insured,  and 
the  false  statement  will  not  have  the  effect  of  avoid- 
ing the  policy."  In  such  ease,  a  stipulation  that  tha- 
agent  shall  be  considered  as  the  agent  of  the  insured. 


i  the  policy.  Kigh  Court, 
treltxer,  70  IIL  A.  13».  <S> 
application  stated  that 
mt  was  a  "livery  stable 

not  workioK,"  and  It  ap- 
he  sometimes  hitched  up 
drove  them  for  customers. 
Id  that  the  insurer  was 

apprised  ot  the  character 
Es  of  the  applicant.  Brink 
r  Mut.  Acc.  Assoc.,  7  NTS 
)  N.  Y.  «75.  29  NB  10351. 

the  applicant  represented 
be  a  miller,  and  at,  about, 
e  time  of  maKinff  appU- 
Lhe  policy  he  attached  to 
nil!  a  circular  saw  for 
1  Into  lumber.  It  was  held 
igh  operating:  a  circular 
a  prohibited  occupation 
surance  company,  the  atn 
de  no  false  representa- 

hls  occupation.  Penoyer 
L  Acc.  Co..  14fi  Wis.  460, 
•.  (5)  A  statement  in  an 
^plication  that  his  t>ccu- 

"supervlslnsr  a  dray  line 
I  not  avoid  the  policy, 
as  enffaared  exclusively  in 
isiness,  out  not  solely  in 
le  work  of  subordinates, 
lion"  does  not  nee«saarlly 

manual  labor.  Peterson 
lemn.  Co..  ItZ  Wis.  S62, 

•iaum  apgUoatloa  tot  taaor- 

■e  Insured  spiled  for  in- 

a  "health  and  accident 
'  and  there  was  nothlnr 
Icatlon  calculated  to  <aLfl 
•  life  Insurance,  all  the 
slatlnf  to  the  health  of 

was  neld  that  the  ques- 
h  application,  "Ha«  any 
■clety  or  Association  ever 
ur  application  or  can- 
pollcy,    or   declined  to 

or  refused  compensation 
y?"  should  be  construed 
'evlous  applications  for 
nccident  Insurance  alone, 
I  on  the  policy  so  as  to 
orfelture  on  the  grround 
Eint    had   answered  the 

the  negative,  although 
on  for  life  Insurance  had 
een  rejected  by  a  life 
mpany.  Wright  v.  Tra- 
Llth,  etc.  Assoc.,  107  Me. 

75,  32  LRANS  461  and 
so  Dlneen  v.  General  Acc. 

App.  Dlv.  167,  110  NTS 

Lperate  liaMt. — ^A  state- 
application  that  Insured 
any  "Intemperate  habit" 
I  applied  to  intoxicants, 
itoxlcants  to  excess,  that 
(iderable  frequency  to  an 
free>  bo  that  their  use  Is 
.ry  rather  than  the  ex- 
urse  of  his  conduct,  and 
>ly  any  idea  of  regularity 
between  Indulgences.  An- 
S.  Casualty  Co.,  (Wis.) 

h  V.  Fidelity,  etc.,  Co., 
,  115  NW  869,  17  I.RA.NS 

and  condition  pbrsloallr 

absence  of  bodily  In- 
means  the  same  as  sound 
ti  does  not  mean  perfect 
a  mere  temporary  India- 
aliment  will  not  ordl- 
garded  as  rendering  the 
md.  French  v.  Fidelity, 
>  Wis.  269,  UK  NW  S69, 
1011. 


[b]  A  d«f*ettT«  itg  or  vavsoal 
■MomtlMUtr  to  inflammation  from 
any  future  accident  Is  not  a  breach 
of  a  warranty  of  physical  soundness. 
Maryland  Casualty  Co.  v.  Qehrmann, 
»6  Md.  634,  54  A  678. 

IB.  Manufacturers'  Aco.  Indemn. 
Ca  V.  Dorsan,  68  Fed.  846,  7  CCA  681, 
22  liRA  820. 

Fa]  TreadoM  ftoia  «v«Tr  allttoat 
not  Inteadsd^A  statement  that  ap- 
plicant never  had,  and  has  not  then, 
any  bodily  or  mental  Infirmity,  will 
not  be  construed  to  mean  that  he  has 
always  been,  and  Is  at  the  Clm*  of 
making  such  warranty,  free  from 
every  ailment  that  flesh  la  heir  to. 
Bei"nays  y.  U.  8.  Mutual  Aea  Amoc, 
45  Fed  456.  — -™, 

[bi  An  an— do  uoimnr  In  the 
bewri  aotloik  arising  simply  from 
temiwrary  disability  or  a  weakened 
condition  of  the  body,  and  Indicating 
no  structural  defect  of  the  heart,  is 
not  a  "bodily  op  mental  inflrmttjr." 
Manufacturer*'  Aoo.  Indemn.  Co.  v. 
D«|a^^68  Fed.  946,  7  OCA  S81.  22 

[c]  rormn  lBsanlty_Defendant 
insured  H  against  accidents.  M  bad 
been  a  canvasser  for  defendant,  and 
the  president  had  cautioned  him  not 
to  insure  insane  persona  M  had  been 
Insane,  but  bad  been  pronounced 
cured.  He  did  not  disclose  this  fact 
upon  his  application  for  insurance, 
but  stated  that  there  were  no  cir- 
cumstances rendering  him  peculiarly 
liable  to  accident.  It  was  held  that 
the  conversation  with  the  president 
had  no  bearing  upon  the  application, 
and  that  If  the  deceased  did  not  con- 
ceal any  facts  which  In  hia  own 
mind  were  material  in  making  the 
application  the  policy  was  not  void. 
Mallory  v.  Travelers'  Ins.  Co.,  47  N. 
T.  52,  7  AmR  410. 

18.  Black  V.  Travelers'  Ins.  Co., 
121  Fed.  732.  58  CCA  14,  «1  LRA  60o! 

Ca]  BodU7  tnflrmit7  means  a  set- 
tled disease,  an  ailment  that  will 
probably  result  to  some  degree  in 
the  general  impairment  of  physical 
healtn  and  vigor,  and  the  words 
"bodily  inflrmlty,"  as  used  in  an  ac- 
cident policy  exempting  the  Insurer 
from  liability,  only  Include  an  ail- 
ment of  a  somewhat  established  or 
settled  character,  and  not  merely  a 
temnorary  disorder  arising  from  a 
sudden  and  unexpected  derangement 
of  the  system.  French  v.  Fidelity, 
etc..  Co.,  135  Wis.  259,  116  NW  869, 
17  LRANS  1011. 

[b]  VearslghtednesB  Is  not  a 
bodily  infirmity  within  the  meaning 
of  a  warranty  to  the  effect  that  the 
applicant  was  not  possessed  of  or 
subject  to  any  bodily  Infirmity.  Cot- 
ten  v.  Fidelity,  etc,  Ca,  41  Fed.  60«. 

17.  Smith  T.  Dominion  of  Canada 
Acc.  Ins.  Co.,  36  N.  B.  800. 

18.  U.  S.— Miller  v.  Maryland 
Casualty  Co.,  183  Fed.  343,  IIS  CCA 
267;  Sawyer  v.  Equitable  Aco.  Ins. 
Co..  42  Fed.  30. 

CaL — Bayley  v.  Employers'  Lilablll- 
ty  Assur.  Corp.,  126  CaL  845,  68  P  7. 

111. — Metropolitan  Acc  Absoo.  v. 
Clifton,  63  111.  A.  197. 

Ind. — Gray  v.  National  Ben.  Assoc., 
Ill  Ind,  631,  11  NB  477;  U.  S.  Health, 
etc.,  Ins.  Co.  v.  Clark,  41  Ind.  A.  846, 
83  NB  760;  Howe  v.  Provident  Fund 
Soc.-,  7  Ind.  A.  »8«,  84  NB  880. 

Iowa. — Delaney  v.  Modem  Acc, 
aub,  121  Iowa  S28,  97  NW  81.  62 
LRA  tOi. 


Me. — ^Washburn  v.  U.  6.  Casualtr 
Co..  108  Me.  429,  81  A  876. 

Md. — Dulany  v.  Fidelity,  etc.,  Co., 
10«  Md.  17,  66  A  614. 

Minn. — White  v.  Standard  Lm  etc.,- 
Ina  Co.,  96  Minn.  77,  103  NW  736. 
884,  6  AnnCas  88;  Whitney  v.  Nation- 
al Masonic  Acc  Assoc,  67  Minn.  472, 
59  NW  943. 

N.  T. — Brink  v.  Ouaranty  Mut.  Aco. 
Assoc.  7  NTS  847  [att  110  N.  Y.  676. 
29  NB  1035]:  Wilder  v.  Preferred 
Mut.  Acc  Assoc.,  14  NTSt  S<&. 

Tex. — North  American  Acc  Ina. 
Cc  V.  Trenton,  (C|v.  A.)  99  8W  740. 

Wash. — Turner  v.  American  Casu- 
alty Ca,  69  Wash.  164,  134  p  486. 

fa]  A  oontvaxr  view  (1)  was  a»- 
serted  in  Blggar  v.  Bock  li.  Assur. 
Cc,  [1962]  1  K.  B.  616,  where  It  was 
held  that  the  agent,  in  filling  In  the 
application,  acted  as  the  agent  of 
the  Insured;  that  it  was  the  latler's 
duty  to  read  the  application  before 
signing,  and  falling  therein  he  was 
bound  by  the  statements  of  the 
agent,  and  they  being  false  he  oould 
not  recover.  (2)  So  also  in  Lynch 
V.  Traveler^  Ins.  Co..  200  Fed.  192, 
118  CCA  870,  a  BoU<^tlng  agent  for 
insurance,  who  made  misstatements 
in  the  application,  which  the  policy 
declared  to  he  warranties,  was  held 
to  be  the  agent  of  the  Insured,  and 
not  of  the  Insurer,  so  that  the  latter 
was  not  estopped  to  assert  such  mis- 
statements as  breaches  of  warranty. 

[b]  AppUoations  of  nle^d)  The 
principle  of  the  text  has  been  ap- 

filed  where'the  Insured  stated  trutn- 
ully  the  amount  of  compensation 
which  he  received  from  his  employer, 
and  the  agent  misstated  this  amount 
In  filling  out  the  application  (Howe 
V.  Provident  I^nd  Soc,  7  Ind.  A.  686, 
34  NB  830);  (2)  where  the  applicant 
was  not  asked  as  to  his  Income,  and 
the  agent  wrote  a  false  statement 
relative  thereto  after  the  application 
was  signed  (Sawyer  v.  Equitable  Acc. 
Ina.  Co..  42  Fed.  80);  (3)  where  the 
agent  misstated  the  age  of  the  ap- 
plicant (Brink  v.  Ouaranty  Mut.  Acc 
Assoc.,  7  NYS  847  [aft  130  N.  Y. 
676.  29  NB  1035])  ;  (4)  where  the  agent, 
with  knowledge  of  the  facts,  mis- 
stated the  occupation  of  the  appli- 
cant (New  York  Acc  Ins.  Co.  v. 
Clayton,  69  Fed.  659,  8  CCA  213 ;  Pa- 
cific Mut.  L.  Ina  Co.  v.  Snowden.  58 
Fed.  842.  7  CCA  264;  Bushaw  v. 
Woman's  Mut.  Ins.,  etc.,  Co^  8  Silv. 
Sup.  691,  8  NYS  423)  ;  and  (6)  where 
the  agent,  with  the  knowledge  of  the 
secretary  of  the  insurance  company. 
Inserted  In  the  application  a  false 
statement  that  the  applicant  had  no 
other  Insurance  (Dalfey  v.  Preferred 
Masonic  Mut.  Acc.  Assoc,  102  Mich. 
289,  67  NW  184,  26  LRA  171). 

[c]  .  Aganf  ■  fntenretatlon  of  faeta 
oorreotljr  atateA  to  alnb— Where  the 
applicant.  In  answer  to  a  question, 
states  the  fact  fully,  and  the  agent 
writes  down  the  answer  in  accord- 
ance with  his  interpretation  of  the 
facts  stated,  no  misrepresentation 
such  as  will  avoid  the  policy  can  be 
said  to  have  been  made.  Standard 

etc.,  Ins.  Co.  v.  Fraser,  76  Fed. 
705,  22  CCA  499;  Whitney  v.  Na- 
tional Masonic  Acc  Assoc.,  67  Minn. 
472,  59  NW  943;  Bushaw  v.  Woman's 
Mut.  Ins.,  etc,  Co.,  8  Sllv.  Sup.  691, 
8  NYS  423. 

[d]  lUsstatement  ae  ' 
awM  of  eoadltl<tt  preoeT 
the  application  falsely 
tlie  applicant  was  a  m« 
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in  filling  out  the  application  will  not  relieve  the 
oompany  or  change  the  rule.^° 

67J  2.  EnoTledge  or  Eeqnest  of  Inanred.  A 
false  statement  in  the  applioation  may  defeat  the 
policy,  although  it  was  actually  inserted  by  the 
agent,  if  the  insured  knew  of  the  fact  at  the  time,^" 
and  a  fortiori  an  untrue  statement  inserted  in  the 
application  by  an  agent  at  the  request  of  the  appli- 
cant constitutes  a  misrepresentation  which  will  avoid 
the  policy.** 

68]  G.  Renewal  of  Policy.  Where  a  renewal 
policy  is  issued  containing  copies  of  statements,  made 
as  warranties  at  the  time  of  the  issuance  of  the  origi- 
nal policy,  as  to  the  health,  habits,  etc.,  of  the  in- 
sured, such  statements  af-e  deemed  to  relate  to  the 
time  when  the  original  policy  was  issued,  and 
if  they  were  true  at  that  time  it  is  not  a  de- 
fense that  they  were  not  true  at  the  time  o'f  the 
renewal." 

69]   E.  Waiver  by  Insurer — 1.  In  OeneraL 

The  right  to  avoid  a  policy  for  false  representations 
in  the  application  may  be  waived,^'  and  where  the 
policy  is  kept  in  force  so  as  to  authorize  the  insurer 
to  demand  and  receive  a  past-due  premium,  it  must 
be  deemed  in  force  for  all  other  purposes  so  as  to 
bind  the  insurer.^*  So  also  the  receipt  and  reten- 
tion of  a  premium  at  the  home  office  of  an  accident 
insurance  company  after  knowledge  of  facts  and  cir- 
cumstances which  call  upon  the  company  to  elect 
whether  it  will  recall  the  policy  or  assume  the  risk 
of  an  extra  hazardous  journey  contemplated  by  the 
insured  is  an  election  to  ratify  the  contract  and 
continue  the  poliey.** 
Waiver  nay  be  inferred  from  acts  of  the  insurer 


which  show  either  a  rec<^ition  of  liability  or  a 
denial  of  liability  exclusively  on  other  grounds;" 
but  as  waiver  is  essentially  a  matter  of  intention,  in 
order  to  establish  it  there  must  be  some  declaration 
or  act  from  which  the  insured  might  reasonably  infer 
that  the  insurer  did  not  mean  to  insist  upon  a  right 
which,  because  of  a  change  of  position  induced  l^ere- 
by,  it  would  be  inequitable  to  enforce." 

[$  70]  2.  Enowledse  of  Insurer.  A  policy  is  not 
to  be  avoided  because  of  a  statement  of  the  appU- 
cant  by  which  the  insurer  was  not  misled.^^  Accord- 
ingly where  the  insurer  issues  a  policy  or  continues 
it  in  force  notwithstanding  its  knowledge  of  the 
falsity  of  statements  in  the  application  therefor  this 
is  a  waiver  of  the  right  to  avoid  the  policy  because 
of  such  statements,^  and  in  this  connection  the 
actual  knowledge  of  the  agent  who  took  the  appli- 
cation will  be  imputed  to  the  insurer  as  constructive 
knowledge."* 

Oondittonal  offer  to  pay^daim.  Where  an  agent, 
having  authority  to  adjust  a  claim,  and  full  knowl- 
edge of  false  representations  in  the  application, 
makes  a  conditional  offer  to  pay  the  claim  in  full 
the  insurer  is  bounfl  thereby  on  the  claimant's 
compliance  with  the  condition.*^ 

[$  71]  3.  Provision  in  Policy  as  to^Obaage  of 
Vocation.  A  clause  in  the  policy  to  the  effect  that, 
if  the  insured  engages  in  other  business  or  vocation 
and  is  injured,  he  will  be  indemnified  according  to  a 
schedule  of  prices  fixed  by  the  rules  of  the  insurer 
governing  such  cases,  is  not  a  waiver  of  the  breach 
of  warranty  that  the  callings  named  in  the  applica- 
tion are  the  callings  engaged  in  at  the  time  of  the 
making  thereof.^ 


Btandlnv  of  a  particular  fraternal 
order,  which  was  a  condition  prece- 
dent to  his  being:  Insured,  It  was 
held  that  his  becoming  a  member  of 
the  order  before  the  accidental  Injury 
rendered  the  policy  Incontestable  on 
the  ground  of  the  false  statement. 
Delaney  v.  Modem  Acc.  Club.  121 
Iowa  SZ8,  97  NW  91.  83  LRA  60S. 

[e]  Agmntm  of  mntoal  bMWflt 
a— oolatioa.  The  courts  In  general 
repudiate  any  distinction  as  to  the 
effect  of  misstatements  of  agents  in 
case  of  the  agents  of  mutual  benefit 
societies.  Howe  v.  Provident  Fund 
800.,  7  Ind.  A.  fiSS.  t4  WSl  SSO;  Whit- 
ney V.  National  Masonic  Acc  Assoc., 
E7  Minn.  472,  B9  NW  94S. 

19.  Howe  V.  Provident  Fund  Snc., 
7  Ind.  A.  B86,  34  NB  830;  Bnshaw  v. 
Woman's  Mut.  Ins.,  etc,  Co.,  8  SHv. 
Sup.  591,  8  NTS  423. 

ao.  Bonewell  v.  North  American 
Acc.  Ins.  Co.,  160  Mich.  187,  125  NW  59. 

ai.  wilder  V.  Preferred  Mut.  Acc. 
Asaoc,  14  NT8t  865. 

23.  Fidelity,  etc.,  Co.  v.  Meyer, 
(Ark.)  1&2  3W  995;  Mtna.  L..  Ins.  Co. 
V.  Rustln,  152  Ky.  42,  153  8W  14,  151 
Ky.  108,  161  SW  866. 

23.  Young  V.  Railway  Mall  Assoc., 
126  Mo.  A.  325.  108  SW  557;  Van 
Cleave  v.  Union  Casualty,  etc.,  Co., 
82  Mo.  A.  668. 

94.  LoftiB  V.  PaclRc  Mut.  £>.  Ins. 
Co..  38  ITtah  532,  114  P  124. 

as.  ^tna  L.  Ins.  Co.  v.  Frlerson, 
114  Fed.   56,  61  CCA  424. 

96.  Shay  v.  Phcenix  Acc,  etc.,  Ben. 
Assoc.,  28  Pa.  Super.  527. 

87.  Shay  v.  Phcenix  Acc,  etc,  Ben. 
Assoc.,  2S  Pa.  Super.  527. 

28.  Bayley  v.  Employers'  Liability 
AsBur.  Corp.,  125  Cal.  845,  68  P  7; 
Delaney  v.  Modern  Acc.  Club,  121 
Iowa  628,  97  NW  91,  63  LRA  603; 
Hart  V.  National  Masonic  Acc.  Assoc., 
m  Iowa  717,  76  NW  508. 

99.  Mtn&  L.  Ins.  Co.  v.  Frlerson, 
114  Fed.  66,  51  CCA  424;  Delaney  v. 
Modem  Acc.  Club,  121  Iowa  528.  97  NW 
SI.  63  I.RA  608:  Blmlaw  v.  Travelers' 
In&  Co.,  106  Mich.  664.  66  NW  469; 
Dalley  V.   Frefwred   Masonic  Hut. 


Acc  Assoc,  102  Mich.  289,  67  NW 
184,  26  LRA  171;  French  v.  Fidelity, 
etc.,  Co.,  135  Wis  259,  115  NW  869. 
17  LRANS  1011. 

[al  The  ml*  luui  hetn  ambled  to 
a  misrepresentation  concemfng  other 
Insurance  (Dalley  v.  Preferred  Ma- 
sonic Mut.  Acc.  Assoc.,  102  Mich.  289, 
57  NW  184,  26  LRA  171),  or  con- 
templation of  a  hazardous  Journey 
(.^tna  L.  Ins.  Co.  v.  Frlerson,  114 
Fed.  56.  61  CCA  424). 

[b]  An  omission  of  the  applicant 
to  state  that  he  had  received  com- 
pensation for  prior  Injuries  is  waived 
when  the  insurer  had  knowledge  of 
the  fact.  Bayley  v.  Ehnployers'  Li- 
ability Asaur.  Corp.,  125  Cal.  S46,  68 
P  7    taff  56  P  6381. 

[c]  Oontianed  oolleotlon  of  assesa- 
meitts. — ^Where  an  accident  insurance 
company  has  full  knowledse  through 
its  agents  of  an  alleged  false  war- 
ranty made  by  an  Insured  in  his 
application,  and  after  an  accident  con- 
tinues to  collect  assessments  from 
the  insured  for  several  months,  it 
cannot  In  a  suit  on  the  policy  set 
up  the  alleged  false  warranty  as  a 
defense.  In  such  a  case  the  Jury 
may  find  that  the  company  had 
waived  the  condition  or  limitation  in 
the  policy  as  to  which  the  warranty 
was  made.  Stewart  v.  General  A"cc 
Ins.  Co.,  39  Pa.  Super.  396. 

30.  Cal. — ^Bayley  V.  Kmployers*  Li- 
ability Assur.  Corp..  136  Cal.  846,  68  P  7. 

111.— U.  S.  Health,  etc.  Ins.  Co.  v. 
Krueger,  13B  HI.  A.  482. 

Iowa. — Z>elaney  v.  Modern  Acc. 
Club.  121  Iowa  628,  97  NW  91.  <3 
LRA  603. 

Me. — Thome  v.  Casualty  Ca  of 
America,  106  Me.  274,  76  A  1106 
(under  statute). 

Mo. — Carr  v.  Pacific  Mut.  L.  Ins. 
Co.,  100  Mo.  A.  602,  75  SW  180. 

N.  C— Follette  v.  U.  S.  Mutual 
Acc  Assoc.  110  N.  C.  377,  14  SB  923. 

Oh. — North  American  Acc  Ins.  Co. 
V.  Sickles.  23  Oh.  Clr.  Ct  694;  Her- 
bert T.  Standard  I4.,  etc^  Ins-  Co., 
23  Oh.  Clr.  Ct.  226. 


S.  C. — Carpenter  v.  American  Acc 
Co.,  46  S.  C.  541,  24  SE]  500. 

Tex. — North  American  Acc  Ins.  Co. 
V.  afrenton,  (Civ.  A.)  99  SW  740, 

See  Stewart  v.  General  Ins.  Co., 
39  Pa.  Super.  396. 

[a]  A  oontrarr  view  was  asserted 
in  Ketcham  v.  American  Mut.  Acc. 
Assoc,  117  Mich.  621.  76  NW  6  tappr 
Bonewell  v.  American  Acc.  Ins.  Co., 
167  Mich.  274,  132  {<TW  1067. 
AnnCaslOlSA  847  (aff  on  reh  160 
Mich.  137.  136  NW  69);  Haana  v. 
Metropolitan  li.  Ins.  Co.,  150  Mich. 
467,  114  NW  380,  121  AmSR  627.  16 
LRANS  1165  and  note]  (where  It  was 
held  that  misstatements  in  the  ap- 
plication as  to  the  health  of  the  appli- 
cant would  avoid  the  policy,  even 
though  the  agent  of  the  insurer  hnd 
knowledge  thereof).  See  also  Trav- 
elers' Ins.  Co.  V.  Crawford,  106  SW 
290,  32  KyL  517. 

[b1  Where  the  local  agent  of  an 
bunmuioe  company  has  actual  knowl  ■ 
•Og*  of  the  falsity  of  a  statemen- 
made  by  the  Insured  in  his  appli- 
cation, and  forwards  the  application 
upon  which  the  policy  Is  Issued,  the 
knowledge  of  the  agent  Is  the  knowl- 
edge  of  the  company,  and  the  fal^e 
statements  will  not  avoid  the  con- 
tract. Follette  V.  Mutual  Acc.  Aesor., 
110  N.  C.  377,  14  BE.  923,  28  AmSR 
693  and  note.  15  LRA  668. 

[c]  A  oondltlon  against  the  acemfa 
anthorlty  to  waive  renders  his 
knowledge  of  the  falsity  of  repre- 
sentations made  by  the  applicant  Im- 
material. Thornton  v.  Tiuvelers*  Ins. 
Co.,  116  Qa.  121,  42  SH  287,  94  AinRR 
99 ;  Cook  v.  Standard  L.,  etc.,  Ins.  Co., 
84  Mich.  12,  47  NW  668. 

[  d  ]  Xeoalpt  of  an  nnpaM  pr«- 
maim,  after  death  of  Insured,  by  an 
agent  who  has  knowledge  of  fat^s 
which  might  be  pleaded  In  avoidance 
of  the  policy  has  been  held  to 
amount  to  a  waiver  of  such  defenne. 
Cotten  V.  Fidelity,  etc.,  Co.,  41  Fed.  60€. 

81.  Van  Cleave  v.  Union  Oasualtr, 
etc.  Co..  82  Mo.  A.  668. 

89.  Standard  L.,  etc,  Ins.  Co.  v. 
Ward.  66  Ark^^,  46  ffl7|10<B. 
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XI.   ACCIDENTS  AND  BISKS  INSURED  AGAINST 


[i  72]  A.  Accidfliital  Injuries — 1.  Meaning  of 
Terms  "Accident"  an4  "AcddentaL"  The  terms 
''accident"  and  "accidental,"  as  used  in  insurance 
policies  covering  accidental  death,"  or  injuries  by 
accident  or  accidental  means,**  are  presumed  to  be 

[a]  Bneli  »  olsiuM  oparatM  marclr 
M  a  saBofelon  of  tli«  intoro  pnmilt 

of  callings  other  than  that  named  In 
the  application.  Standard  L.,  etc.,  Ins. 
Cu.  V.  Ward,  65  Ark.  296,  45  SW  1065. 

33.  See  Travelers'  Ins.  Co.  v.  Mc- 
Conkey.  127  U.  S.  6G1,  S  SCt  1360,  32 
U  ed.  SOS;  Travelers'  Ins.  Co.  v.  Me- 
lick,  65  Fed.  178,  12  CCA  644,  87  LRA 
629;  Tennant  T.  Travelers'  Ins  Co.,  81 
Fed.  322;  Crandal  v.  Acc  Ina.  Co.,  27 
Fed.  40  [air  120  U.  S.  527.  7  SCt  685, 
30  L.  ed.  740];  Bayleas  v.  Travelers' 
Ins.  Co^,  2  F.  Cas.  No.  1,133  [rev  on 
other  grounds  113  V.  8.  316,  6  SCt 
28  L.  ed.  989];  Standard  I*,  etc, 
Co.  v.  Schmaltz,  66  Ark.  688,  53  SW 
49.  74  AmSR  112  and  note:  Schmid 
V.  Indiajia  Travelers'  Ac&  Assoc.,  42 
Ind.  A.  483,  85  NE  1032;  Carnes  v. 
Iowa  State  Traveling  Men's  Assoc., 
1>'«  Iowa  281,  76  NW  683,  68  AmSR 
S'i6  and  note:  Couadeau  v.  American 
Acc.  Co..  95  Kr.  280,  25  SW  6,  15  KyL 
617;  Hutchcrait  v.  Travelers'  Ins.  Co., 
i:  Ky.  300,  8  SW  570,  10  KyL  260.  12 
AmSR  484;  Konrad  v.  Union  Casual- 
ty, etc.  Co..  49  La.  Ann.  636,  21  S  721; 
McGlinchey  v.  Fidelity,  etc.  Co.,  80 
ile.  251,  14  A  13,  6  AmSR  190;  Fidel- 
ity, etc,  Co.  V.  Johnson,  72  Miss.  333, 
17  S  2,  30  LRA  206  «nd  note;  Dexell 
V.  Fidelity,  etc.,  Co.,  176  Mo.  253.  75 
SW  1102  [foil  Belle  v.  Travelers'  Pro- 
tective Assoc..  155  Mo.  A.  629,  135 
SW  497]:  Fitter  V.  Fidelity,  etc,  Co.. 
174  Mo.  256,  73  SW  592,  97  AmSR  560 
and  note,  61  LRA  459;  Lovelace  v. 
Travelers'  Protective  Assoc.,  126  Mo. 
104.  28  SW  877,  47  AmSR  638 
and  note,  30  LRA  209;  Bacon 
T.  V.  3.  Mutual  Acc  As80C„  123  N.  Y. 
304,  25  NE  399.  20  AmSR  748,  9  LRA 
617:  Appel  JBtiiK  li.  InS.  Co.,  86 
App.  Dlv.  83,  83  NTS  238  [aff  180 
\.  T.  614,  72  1189];  Pickett  v. 
Pacific  Mut.  X..  Ina.  Co.,  144  Pa.  79. 
22  A  871.  27  AmSR  618,  18  LRA  661: 
Burkhard  v.  Travelers'  Ins.  Co.,  102 
Pa.  262,  48  AmR  205;  Brlckson  v. 
Ladies  of  the  Maccabees  of  World,  25 
&  I>.  183,  126  NW  259,  264. 

[a]  Aooocdijtff  to  lezioorraplMrs 
an  accident  Is  a  sudden,  unforeseen, 
and  unexpected  event.  It  has  been 
held  by  courts  adopting  this  or  any 
similar  definition  that  where  a  man 
la  killed  by  robbers,  this  was  a  case  of 
death  by  afM;ident  In  the  sense  In 
which  that  word  Is  used  in  accident 
insurance  policies.  So  too  It  has  been 
held  that  death  from  a~  blow  struck 
by  one  who  has  attempted  to  black- 
mail the  assured  was  an  accident  cov- 
ered by  an  accident  Insurance  policy. 
In  these  and  In  alt  like  cases  in  which 
d«ath  occurs  by  violent  means,  exter- 
r.al  to  the  man.  and  against  or  with- 
out intention  or  concurrence  of  will 
on  the  part  of  the  man,  death  may 
probably  be  called  an  accident.  A 
l«amed  and  laborious  writer  states 
the  true  rule  for  determining  whether 
injuries  are  accidental.  With  great 
simplicity,  clearness,  and  strength, 
Biddle  says:  "An  Injury  may  be  said 
objectively  to  be  accidental,  though 
subjectively  It  is  not,  and.  If  It  oc- 
<riT  without  the  agency  of  the 
in^iured,  it  may  logically  be  termed  ac- 
rlitental,  though  it  was  brought  about 
'-^slgnedly  by  another  peiion."  Fi- 
delity, etc.,  Co.  V.  Johnson,  72  Miss. 
1:3.  337,  17  S  2,  30  LRA  206  and  note 
'cit  2  BIddle  Ins.  p  780). 

[b]  A  teanlllar  esampla  la  where- 
a  person  Is  iialnK  a  hatchet  In  a  law- 
ful manner,  and  it  flies  off  the  handle 
ind  kills  another.  This  Is  pure  acd- 
(l«nt,  and  not  punishable.  To  justify 
a  verdict  of  not  guilty  on  the  ground 
ft  acoldent.  it  must  appear  to  the  Jury 
trim  the  proof  before  them  that  the 


employed  in  their  ordinary  and  popular  sense"  as 
meaning  happening  by  chance  j  unexpectedly  taking 
place;  not  according  to  the  usual  course  of  things;  or 
not  as  expected  an  event  which  takes  place  with- 
out the  foresight  or  expectation -of  the  person  acted 


act  done  was  the  unfortunate  result 
of  a  perfectly  lawful  act  In  Itself, 
done  with  reasonable  care  and  regard 
for  the  lives  and  persons  of  others. 
If  there  be  any  negligence  or  want  of 
proper  care,  the  loss  of  life  or  Injury 
to  the  person  cannot  be  said  to  be 
purely  accidental,  but  partly  the  con- 
sequence  of  the  default  of  the  Indi- 
vidual killing  the  other,  and  there- 
fore subject  to  indictment  for  the 
casualty.  State  v.  Becker,  14  Del. 
411,  88  A  178. 

[c]  A  presniiq)tio&  of  aooidsstal 
death  will  be  entertained  in  an  action 
on  a  life  policy  where  deceased  Is 
found  dead  under  such  clrcuniBtances 
that  his  death  may  have  been  the  re- 
sult of  either  accident  or  suicide,  as 
suicide  is  contrary  to  the  general  con- 
duct of  mankind,  and  snows  moral 
turpitude  in  a  sane  person.  Travel- 
ers' Ins.  Co.  V.  McConkey,  127  U.  S. 
661,  8  SCt  1360,  32  L.  ed.  308;  Travel- 
ers' Ins.  Co.  V.  Melick,  65  Fed.  ITS, 

12  CCA  544.  27  LRA  629;  Couadeau  v. 
American  Acc  Co..  95  Ky.  280,  25  SW 
6,  15  KyL  667. 

84.  See  Accident  Ina.  Co.  v.  Cran- 
dal, 120  U.  a.  627,  7  SCt  685,  60  ed. 
740;  Western  Commercial  Travelers' 
Assoc  V.  Smith,  85  Fed,  401,  29  CCA 
223,  40  LRA  653;  Robinson  v.  U.  S. 
Mutual  Acc  Assoc.,  68  Fed.  825  [aff 
74  Fed.  10.  20  CCA  262];  Manufactur- 
ers' Acc.  Indemn.  Co.  v.  Dorgan,  58 
Fed.  946,  7  CCA  581,  22  LRA  620:  Doz- 
ler  V.  Fidelity,  etc.,  Co.,  46  Fed.  446, 

13  LRA  114;  Tennant  v.  Travelers' 
Ins.  Co.,  31  Fed.  322;  Richards  v. 
Travelers'  Ins.  CO:,  89  CaL  170,  26  P 
762,  23  AmSR  455;  Meyer  v.  Fidel- 
ity, etc..  Co.,  96  Iowa  378,  65  NW  828, 
59  AmBR  374  and  note;  American  Acc 
Co.  v.  Carson.  99  Ky.  441,  36  SW  169, 
18  KyL  SOSfsa  AmSR  473  and  note, 
34  LRA  801;  Sullivan  v.  Modem 
Brotherhood  of  America,  167  Mich. 
524,  133  NW  486,  42  LRANS  140  and 
note,  AnnCas  1913A  1116  and  note; 
Oardner  v.  tTnlted  Surety  Co.,  110 
Minn.  291, 125  NW  264,  266,  26  LRANS 
1004 ;  Bailey  v.  Interstate  Casualty  Co., 
8  App.  Dlv.  127,  40  NYS  513  [aff  158  N. 
Y.  723.  53  NB  1123];  Pollock  v.  U.  S. 
Mutual  Acc  Assoc,  102  Pa.  230.  48 
AmR  204;  Accident  Ins.  Co.  v.  Ben- 
nett, 90  Tenn.  256.  16  SW  723,i  25 
AmSR  685  and  note;  Maryland  Casu- 
alty Co.  v.  Hudglns,  (Tex.  Civ.  A.)  72 
SW  1047. 

[a]  ntas  where  Insured  knowing- 
ly ate  oysters,  but  did  not  know  that 
he  was  eating  unsound  oysters,  his 
death,  which  was  caused  thereby,  was 
not  the  natural  and  probable  conse- 
quence of  eating  sound  oysters,  and 
the  effect  produced  by  the  eating  of 
the  unsound  oysters  could  not  have 
been  reasonably  anticipated  or  fore- 
seen by  him,  it  was  unexpected,  un- 
foreseen, and  unusual,  and  therefore 
it  cannot  be  said  that  he  voluntarily 
ate  the  unsound  oysters.  This  being 
true,  his  death  was  caused  by  "acci- 
dental means,"  as  that  term  is  used 
in  the  policy  of  insurance.  Maryland 
Casualty  Co.  v.  Hudglns,  (Tex.  Civ. 
A.)  72  SW  1047. 

36.  U.  S.  Mutual  Acc.  Assoc  v. 
Barry,  131  U.  S.  100,  9  SCt  755.  33  L. 
ed.  60;  Dozler  v.  Fidelity,  etc.,  Co..  46 
Fed.  446,  13  LRA  114;  Ripley  v.  Rail- 
way Pass.  Assur.  Co.,  20  F.  Caa.  No. 
11,854  [a«r  16  Wall.  336,  21  L.  ed.  4691; 
Standard  L.,  etc,  Co.  v.  Schmaltz,  66 
Ark.  588,  58  SW  49,  74  AmSR  112 
and  note:  Richards  v.  Travelers'  Ins. 
Co.,  89  Cal.  170.  26  P  762,  23  AmSR 
46S:  Supreme  Council  O.  C.  F,  v.  Oar- 
rigus,  104  Ind.  140,  8  NB  818,  64  AmR 
298:  Feder  v.  Iowa  State  Traveling 
Men's  Assoc.  107  Iowa  SH,  78  NW 


252,  70  AmSR  212  and  note,  43  LRA 
693;  Providence  L.  Ins.,  etc,  Cc  v. 
Martin,  82  Md.  310;  Young  v.  Hall- 
way Mall  Assoc.  126  Mo.  A.  325,  108 
SW  557;  U.  S.  Mutual  Acc.  Assoc 
v.  Newman,  84  Va.  52,  3  SB  80B; 
Schneider  v.  Provident  Lb  Ins.  C!o.,  24 
Wis.  28,  1  AmR  157. 

[a]  CUTtsff  effect  to  iKtaattoa 
partles^In  Lovelace  t.  Traveleri^ 
ProtecUve  ASSOC,  126  Mo.  104,  28  SW 
877,  47  AmSR  638  and  note.  SO  LRA 
209,  it  Was  held  that  the  word  "ac- 
cident" In  a  policy  of  accident  Insur- 
ance was  to  be  Interpreted  so  as  to 
give  effect  to  the  intention  of  the 
parties  as  expressed  by  the  language 
they  had  used,  and  the  term  being  no 
further  limited  than  by  Its  use  in  con- 
tradistinction to  "death  from  natural 
causes."  it  was  to  be  given  Its  usual, 
natural,  and  pwular  meaning. 

36.  U.  S.  Mutual  AOC  ASSOC  T. 
Barry,  131  U.  S.  100,  9  SCt  766.  38  L. 
ed.  60. 

[a]  This  Is  probably  the  host  de- 
flnltion  of  the  terms  as  used  In  Insur- 
ance policies  and  has  been  adopted  In 
the  following  Insurance  cases:  .^Itna 
L.  Ins.  Co.  V.  Vandecar,  86  Fed.  282, 
30  CCA  48;  Western  Commercial 
Travelers'  Assoc.  v.  Smith,  86  Fed. 
401,  29  CCA  223;  Dozler  v.  Fidelity, 
etc,  Co.,  46  Fed.  446,  13  LRA  114; 
Standard  L.,  etc.,  Ins.  Co.  v.  Schmalts, 
66  Ark.  588,  63  SW  49,  74  AmSR  112 
and  note;  Standard  L.,  etc.,  Ins.  Co.  v. 
Langston,  60  Ark.  381,  30  SW  427;  At- 
lanta Acc  Assoc  v.  Alexander,  104 
Ga.  709,  30  SB  939,  42  LRA  188; 
Schmid  V.  Indiana  Travelers'  Acc 
Assoc,  42  Ind.  A.  1032,  86  NB  1032; 
Newman  v.  Railway  Official^  etc., 
Acc  Aasoc.  16  Ind.  A.  29.  42  NB  S&O; 
Carnes  t.  Iowa  Traveling  Men's  As- 
soc, 106  Iowa  881,  76  NW  688,  68 
AmSR  SOS  and  note:  Lovelace  v. 
Trtfvelera'  Protective  Assoc,  126  Ho. 
104,  28  SW  877,  47  AmSR  638;  Young 
v.  Railway  Mall  Assoc,  126  Mo.  A. 
325.  103  SW  567;  Slsaon  v.  Supreme 
Court  of  Honor,  104  Mo.  A.  54,  78  SW 
297;  Bailey  v.  Interstate  Casualty  Co., 
8  App.  Dlv.  127,  40  NYS  513  [aft  168 
N.  Y.  723,  53  NB  1128];  Maryland 
Casualty  Co.  v.  Hudgina.  (Tex.  Civ. 
A.)  72  SW  1047. 

[b1  Varrowar  meaning. — An  "acci- 
dent.'' as  the  term  Is  commonly  un- 
derstood. Is  an  occurrence  which  Is 
net  intended,  and  ther^ore  a  thing 
which  is  done  Intentionally  is  not  done 
accidentally.  But  the  term  in  an  ac- 
cident policy  limiting  the  insurer's 
liability  haa  a  narrower  meaning,  and 
applies  only  to  the  conduct  of  the  in- 
sured. Thus,  a  murderous  assault 
resulting  In  serious  injury  to  in- 
sured is  an  accident,  although  the  In- 
juries were  intended  to  be  Inflicted  by 
assailant.  'Phelan  v.  Travelers'  Ins. 
Co.,  38  Mo.  A.  640.  645. 

[c]  Deflaitions  snhstantiallr  sIibS- 
lar  to  that  of  the  text  have  been 
adopted  In  the  following  accident  in- 
surance cases:  Crandal  Accident 
Ins.  Co.,  27  Fed.  40  [aJC  120  U.  B.  627, 
7  SCt  685,  30  L.  ed.  740];  KMirad  v. 
Union  Casualty,  etc,  Co.,  49  La.  Ann. 
636,  21  S  721;  McQIInchey.  v.  Ptdellty, 
etc.,  Co.,  80  Mc  251,  14  A  IS,  6  AmSR 
190;  Burkhard  v.  Travelers'  Ins,  Co., 
102  Pa.  262,  48  AmR  205;  Alloway  v. 
General  Acc.  Ina.  Co..  35  Fa.  Super. 
371;  Hamlyn  v.  Crown  Acc  Ins,  Co., 
[1893]  1  Q.  B.  750;  Trew  v.  Railway 
Passengers'  Assur.  Co.,  6  H.  ft  N.  839; 
Northwest  Commercial  Travelers'  As- 
soc. v.  London  Guarantee,  etc,  Co., 
10  Man.  537;  Fowlle  v.  Ocean  Acc, 
etc..  Corp.,  4  Ont.  L.  146,  [aff  33  Qan. 
&  C.  258].^  '      -  - 
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[§ 


upon  or  affected  by  the  «Teiit  an  event  happening 
by  chance;  une^teeted^  t^ing  place ;  not  according 
to  the  usual  course  of  things;  or  not  as  expected;*^ 
an  event  happening  without  any  human  agency,  or 
if  happening  through  hnman  agency,  an  event  wmeh, 
under  the  eireomstanees,  is  unusual  and  not  expected 
to  the  person  to  whom  it  happens  the  happening 
of  an  event  without  the  aid  and  design  of  the  per- 


son, and  which  is  unforeseen;^  or  an  event  whii! 
proceeds  from  an  unknown  cause,  or  as  an  nnosai 
effect  of  a  ^own  eause,  and  therefore  unexpected- 
something  casual  and  fortuitous.^  But  if  a  resul 
is  such  as  follows  from  ordinary  means  employe 
voluntarily  and  in  a  not  nnnsnal  or  unexpected  wai 
it  cannot  be  called  a  result  effected  by  accident;! 

43 


means. 


aff.  Ripley  V.  Railway  Pass.  Aa- 
auS  Co.,  20  F.  Cas.  No.  11,854  [aff 
16  Wall.  836,  21  L.  ed.  469];  Supreme 
Council  O.  C.  F.  V.  GarrlgUR,  104  Ind. 
ia3,  3  NE  818,  54  AmR  HbS;  Pha-iili 
Ace,  etc.,  Assoc.  v.  Stiver,  4 a  Ind. 
A.  636,  84  NE  772;  Schinid  v.  Imll- 
ana  Travelers'  Acc.  Assoc.,  42  liid. 
A.  483.  85  NE  1032;  Feeler  v.  Iowa 
State  Traveling  Men's  Assoc.,  107 
Iowa  638,  78  NW  252,  43  LltA  693,  70 
AmSR  212  and  note;  Ludwig  v.  I're- 
ferred  Acc.  Ins.  Co.,  113  Minn.  510.  ISO 
NW  B;  Railway  Offlclals",  etc.,  At^c. 
ASBOC.  V.  Drummond,  56  Nebr.  236, 
76  NW  562;  U.  S.  Mutual  Acc.  A.shoc. 
V.  Hubbell,  56  Oh.  St.  616,  47  NE  544, 
40  L.RA  463. 

[a]  EzerolBliig  with  Indian  clnn. 
—In  McCarthy  v.  Travclcr.^i'  Ins.  Co., 
15  F.  Cas.  No.  8.682,  »  Blss.  362,  it 
was  held  that  where  the  death  of  in- 
sured Is  alleced  to  have  occurred  by 
reason  of  a  rupture  of  a  blood  vessel 
sustained  while  exercising  with  In- 
dian cluhs,  if  while  engaged  In  such 
exercise  there  occurred  any  unforeseen 
accidental  or  Involuntary  movement 
of  the  body  of  Insured  which,  in  con- 
nection with  the  use  of  the  cluba, 
brought  about  the  Injury,  or  if  there 
occurred  any  unforeseen  or  unexpect- 
ed circumstance  which  Interfered 
•with  or  obstructed  the  usual  course 
of  such  exercise,  and  there  was 
thereby  produced  an  involuntary 
movement,  strain,  or  wrenching  by 
means  of  which  the  Injury  was  oc- 
casioned, then  such  injury  was  due 
to  accidental  means. 

38.  U.  S.  Mutual  Acc  Assoc.  v. 
Barry,  131  U.  S.  100,  9  SCt  766.  Zt  I*, 
ed.  66  [aft  2S  Fed.  712]:  ^tna  L.  Ins. 
Co.  V.  Vandecar,  86  Fed.  282,  80  CCA 
48;  Travelers'  Ins.  Co.  v.  Selden,  78 
Fed.  285,  24  CCA  92;  Crandal  v.  Ac- 
cident Ins.  Co.  of  North  Amerlc^,  27 
Fed.  40  [aft  120  U.  S.  627,  7  SCt  6SB, 
10  I>.  ed.  740],  ^,  . 

[a]  Death  from  cdiloxofona,  ad- 
ministered by  physicians  preparatory 
to  a  surgical  operation,  resulting 
from  defects  of  the  heart  and  other 
organs  Is  "accidental"  within 'an  ac- 
cidental benefit  certificate  stipulat- 
ing for  the  payment  of  a  specified  eum 
in  case  of  the  death  of  insured  by  ac- 
cident. Belle^  v.  Trayelar »•  ProUjc- 
tlve  Asaoct  IBB  Ho.  A.  t»,  116  BW 

39.  Fedcr  V.  Towa  State  Traveling 
Men's  As.sor,.  107  Iowa  533,  7S  NW 
252.  70  AinfiR  212  anrt  nnte.  13  LRA 
693:  CariH'S  v.  low.i  'l'r;iv.-|liiK  Men's 
Assoc.,  100  luwa  2S.1,  7fi  NW  fiSS, 
68  AmSK  30fi:  ArncricMn  Acc.  Co.  v. 
Carson,  99  Ky.  441,  36  RW  169,  18 
KyL  368,  69  AmSR  473.  34  LRA  301: 
Hutchcraft  v.  Travelers'  Ins.  Co.,  87 
Ky.  300,  8  SW  570,  10  KyL.  260  12 
AmSn  484;  McGlincliey  v.  Fidelity, 
etc.,  Co.,  80  Me.  251.  14  A  13.  6  AmSR 
190:  Lovelace  v.  Trnv*-lers'  T'rottc- 
tlve  Assoc-.  126  Mo.  104.  28  SW  877, 
47  AmSR  638  !itui  iiotf.  30  LRA  209; 
Hey  V  Guaniritnr.i'  Li;ihillty  ImlfTiin. 
Co.,  181  I'a.  220.  37  A  402,  59  AmSR  644 
and  note:  Accident  Ins.  Co.  of ^ North 
America  v.  Bennett,  90  Tenn.  256,  16 
SW  72S,  26  Am8R  685  and  note.  _ 

[al   ^Aeetdwta  are  of  two  ktaOsi 
First,  those  that  befall  a  person,  with- 
out any  human  agency,  as  the  killing 
->f  a  person  by  lightning, 
cond,    those    that    are    the  re- 
t  of  human  agency.    The  latter  are 
Ided  as  follows:   First,  that  which 
>pens   to   a  person   by   his  own 
incy:  as  If  he  Is  walking  or  running 
I  accidentally  foils  and  hurU  hlm- 
r.    .    .    .    Second,    that  which 


Uls  a'peraon  by  the  agency  ot'lOSS. 


another  person,  without  the  concur- 
rence of  the  latter*B  will;  as  where 
one,  standing  on  a  scaflold,  uninten- 
tionally lets  a  brick  fall  from  his 
hand,  and  it  strikes  a  person  below. 

Third,  that  which  a  person 
Intentionally  dbes,  whereby  another 
Is  unintentionally  Injured;  as  where 
one  Intentionally  fires  a  gun  in  the 
air  and  accidentally  shoots  another 
person.  .    Fourth,'  so,  also,  as 

we  think.  If  one  person  intentionally 
Injures  another,  which  was  not  the 
result  of  a  rencounter,  or  the  miscon- 
duct of  the  latter,  hut  was  unforeseen 
by  him:  such  Injury  as  to  the  latter, 
although  Intentionally  inflicted  by  the 
former,  would  be  accidental."  Hutch- 
craft V.  Travelers'  Ins.  Co.,  87  Ky,  300. 
301,  8  SW  670.  10  KyL  260.  12  AmSR 
484. 

40w  Richards  v.  Travelers'  Ins.  Co., 
89  Cal.  170,  26  P  762.  23  AmSR  455; 
Fidelity,  etc,  Co.  v.  Morrison,  129  111. 
A.  860:  Paul  v.  Travelers'  Ins.  Co.,  112 
N.  Y.  472,  20  NE  347,  8  AmSR  758  and 
note,  3  LRA  443  and  note;  Oulden- 
klrch  V.  U.  8.  Mutual  Acc.  Assoc, 
6  NTS  428;  Pickett  v.  Pacific  Hut. 
L.  Ins.  Co..  144  Pa.  79,  22  A  871,  27 
AmSR  S18,  18  LRA  661. 

[a]  ZUatttcatUnb— Where  one  re- 
covering from  a  sickness  was  lying 
down  asleep,  partly  dressed,  and, 
being  suddenly  awakened  with  the 
direction  to  dress  quickly,  arose,  ap- 
pearing somewhat  dazed  and  con- 
fused, and  hurriedly  attempted  to  re- 
move his  nightshirt  over  his  head, 
and  while  his  arms  were  raised,  be- 
came entangled  therein,  and,  putting 
forth  exerUons,  broke  a  blood  Tessei, 
his  movementa  cannot  be  held  to  have 
been  Involuntary,  as  was  necessary 
to  sustain  the  verdict  for  plaintiff  In 
an  action  for  benefit  under  a  policy 
providing  for  a  benefit  in  the  event 
of  death  from  an  accidental  eause. 
Smouse  T.  Iowa  State  Traveling 
Men's  Assoc.,  118  Iowa  4B6,  9S  NW 
S8. 

41.  Travelers'  Ins.  Co.  V.  Selden, 
78  Fed.  285,  24  CCA  92;  Phoenix  Acc, 
etc.,  Assoc.  V.  Stiver,  42  Ind.  A.  636, 
84  NE  772;  Bacon  v.  U.  S.  Mutual 
Acc.  Assoc,  44  Hun  <N.  Y.)  699; 
Schneider  v.  Provident  L.  Ins.  Ca,  24 
Wis.  28.  1  AmR  15f. 

[a]  deflnltlons. — An  un- 
usual and  unexpected  result  attending 
the  performance  of  a  usual  and  nec- 
essary act;  any  unexpected  event 
which  happens  as  by  chance  or  which 
does  not  take  place  according  to  the 
usual  course  of  things.  Providence  L. 
Ins.,  etc,  Co.  v.  Martin,  32  Md.  SIO; 
North  American  L.,  etc.,  Ins.  Co.  v. 
Burroughs,  69  Pa.  43,  51,  8  AmR  212. 
To  same  effect  Hey  v.  Guarantors' 
Liability  Indemn.  Co.,  181  Pa.  220, 
87  A  402,  59  AmSR  644  and  note 
(which  was  a  case  of  casualty  Insur- 
ance). 

42.  U.  S.—V.  B.  Mutual  Acc.  As- 
soc V.  Barry,  181  U.  S.  100,  9  SCt 
756,  8S  L.  ed.  60  [quot  Dosier  v.  Fidel- 
ity, etc.,  Co..  46  Fed.  446,  IS  LRA 
114];  Shanberg  v.  Fidelity,  etc,  Co., 
143  Fed.  661  faff  158  Fed.  1,  86  CCA 
343];  Westmoreland  v.  Preferred  Acc 
Ins.  Co.,  75  Fed.  244. 

Ark.— -Standard  L.,  etc,  Ins.  Co.  v. 
Schmaltz.  66  Ark.  688,  Sjf  SW  49,  62, 
74  AmSR  112  and  note. 

Qa, — Cobb  v.  Preferred  Mut.  Acc. 
Assoc.  96  aa.  818,  22  SB  976. 

Ind. — .,^tna  L.  Ins.  Co.  v.  Fltsger- 
ald,  165  Ind.  317,  75  NK  262,  112  AmSR 
I  282,  1  LRAN8  422  and  note,  6  AnnCas 
I  561  and  note;  Schmld  v.  Indiana  Trav- 
elen*  Aoc.  Aasoo,  it  Ind.  A.  488,  SB  NB 


Iowa. — Smouse  v.  Iowa  State  Trave 
ing  Men's  Assoc,  118  Iowa  436.  1 
NW  63;  Feder  v.  Iowa  State  Travel 
Ing  Men's  Assoc,  107  Iowa  538,  1 
NW  262,  70  AmSR  212,  43  LRA  61 
[quot  Sullivan  v.  Modem  Brotherhoo 
of  America,  167  Mich.  663,  133 
486];  Carnes  v.  Iowa  State  Travel 
Ing  Men's  Assoc,  106  lovra  281,  7 
NW  663,  68  AmSR  308. 

Pa. — Rose  v.  Commercial  Mut.  Act 
Co^  12  Pa.  Super.  894. 

Tex. — Maryland  Casualty  Co.  i 
Hudglns,  97  Tex.  124,  76  SW  745.  Ifl 
AmSR  857,  64  LRA  849,  1  AnnCs 
262  and  note  Irev  72  SW  1047]. 

Eng. — Scarr  v.   Qeneral   Acc  Ai 
sur.  Con)..   [1906]   1  K.   BL  387. 
AnnCas  787  and  note. 

[a]  The  mesas  as  wall  aa  the  n 
salt  must  be  accIdentaL     Lehman  1 


Oreat  Western 
138  NW  752. 
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[b]  Unforeseen  result  of  ordtasi] 
aoi, — ^Where  It  appeared  that  the  dl» 
eased,  who  had  just  risen  from  t>e<i 
and  was  In  the  act  of  putting  on  hit 
stockings,  died  suddenly,  and  that  th< 
cause  of  death  was  pressure  upon 
the  heart,  resulting  from  the  fact 
that  the  colon  of  the  deceased  had 
fallen  out  of  Us  place  and  become 
folded.  It  was  held  that  the  death  waH 
not  accidental  within  the  meaning  of 
a  policy  insuring  against  "bodily,  In-l 
jury  caused  by  violent,  accidental,  ex-i 
ternal,  and  visible  meana."  CIlden>| 
V.  Scottish  Acc.  Ina  Co.,  29  Sc.  L. 
208,  808.  Lord  Adam,  in  dellverinK 
the  Judgment,  said:  "A  person  mar 
do  certain  acts,  the  result  of  which 
acts  may  produce  unforeseen  con- 
sequences, and  may  induce  what  1> 
commonly  called  accidental  death,  bui 
the  means  are  exactly  what  the  man 
intended  to  use,  and  did  use,  and  wai 
prepared  to  use.  The  means  were 
not  accidental,  but  the  result  tnlrht 
be  accidental.  Now  If  that  Is  so, 
where  does  the  question  of  accident 
come  In  here?    There  Is  no  evidence 

.  .  .  that  anything  unusual  or 
exceptional  occurred  aa  to  the  meam 
or  cause  of  this  death.  The  man  was 
just  doing  what  he  meant  to  do,  and 
apparently  a  most  unfortunate  and 
unexpected  result  happened — the 
man's  death." 

[c]  Overszertlon^(l)  A  policy 
Insuring  against  disability  or  death 
"resulting  directly  and  independently  1 
of  all  other  causes  from  bodily  In- 
juries sustained  through  external  vio- 
lent and  accidental  meana"  does  not 
render  the  Insurer  liable  for  the  death  1 
of  the  Insured  from  rupture  of  the 
heart,  the  walls  of  which  had  been 
weakened  by  what  la  known  as  "fattr 
degeneration,"  the  Immediate  incltlnx 
cause  of  the  rupture  being  either  over- 
exertion in  assisting  to  carry  a  bur- 
den or  deep  breathing  following  such 
exertion,  neither  of  which  was  acci- 
dental. Shanberg  v.  Fidelity,  etc,  Co. 
of  New  York,  158  Fed.  1,  86  CCA  3<J 
[afl  143  Fed.  651].  <2)  Where  insured, 
in  an  accident  policy  indemnlfrlxf 
only  for  Injury  or  death  arising  iroa 
physical  bodily  Injury  through  ex- 
ternal, violent,  and  accidental  meant, 
died  as  a  result  of  physical  exertloni 
In  climbing  steps  at  a  hotel  carrV' 
Ing  heavy  satchels  because  of  the  rari' 
fled  condition  of  the  atmosphere,  he 
died  from  doing  what  he  Intended  fo 
do,  although  the  result  was  not 
ticlpated,  and  his  death  was  not  the 
result  of  accidental  means,  gchmio 
V.  Indiana  Travelan^  Aoe.  Assoc,  o 
Ind.  A.  48SJ««  NB  102^ 
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Kefl^igMice;  iatehtton.  The  definition  does  not  ex- 
elade  an  injury  caused  in  part  by  the  negligence  of 
the  insored;**  nor  an  injury  inflicted  on  the  insured 
intentionally  by  another  where  the  injury  is  not  the 
resnlt  of  misecoidaet  or  partieqwtion  o£  the  insured 
party.** 

[t  73]  S.  Wliat  •»  AcddABtal  ItUnriei— la 
Q«ieraL  Where  the  e£Feet  is  not  the  natural  and 
probable  consequence  of  the  means  which  produce 
it— an  effect  which  does  not  ordinarijy  follow  and 

4a.  U.  S- — Travelenn'  In*.  Ca  v. 
Bandolph.  78  Fed.  764,  24  CCA  806. 

III.— Fidelity,  etc.,  Co.  t.  Morrlaon. 
1S9  111.  A_  SfiO. 

Iowa. — Payne  v.  Fraternal  Acc.  Ab- 
moc.  119  Iowa  342,  93  NW  S6L. 

Md. — Maryland  Casualty  Co.  v. 
Gehrmann.  96  Ud.  <S4.  64  A  678; 
Providence  L.  Ina.,  etc.,  Co.  T.  Uartln, 
12  Ud.  no. 

Mass.— Freeman  V.  Travelers"  Ins. 
Ca.  144  Mass.  672,  12  NB  372. 

Minn. — Wilson  v.  Northwestern 
Mut.  Acc  Assoc.,  6S  Minn.  470,  66 
NW  626. 

Mo. — Lovelace  v.  Travelers'  Pro- 
tective Assoc.,  120  Mo.  104.  28  SW 
S77,  47  AmSR  638,  30  L.RA  209. 

Mont. — Mulvilte  v.  Pacific  Mut.  L. 
Ins.  Co..  19  Mont.  96,  47  P  650. 

Tex. — .^na  L.  Ins.  Co.  v.  Hicks. 
23  Tex.  Civ.  A.  74,  66  SW  «7. 

Wis. — Schneider    v.    Provident  L. 
Ins.  Co.,  24  Wis.  28,  1  AmR  157. 

XXMpUon  In  policy  as  to  ezposoM 
to  iiiiiiansa— rj  daiiurev  see  infra 
fi  111-122. 

44.  U.  S. — Travelera'  Ins.  Ca  v. 
McConfcey,  127  U.  S.  661,  8  SCt 
1360,  82  Ij.  ed.  308;  Robinson  v. 
r.  S.  Mutual  Aco.  Assoc.,  68  Fed.  825 


(aff  74  Fed.  10,  20  CCA  262];  Ripley 
T.  Railway  Pass.  Assur.  Co.,  20  F. 
Cas.  No.  11,864  [aff  16  Wall.  836.  21 
L.  ed.  469]. 

Cal. — Richards  v.  Travelers*  Ins. 
Co.,  19  CaL  170.  26  P  762,  21  AmSR 
455. 

Oa.— Travelers^  Ins.  Co.  v.  WynesB, 
107  Oa.  584,  14  SB  112;  Oresham  v. 
Equitable  Acc  Ina.  Co.,  87  Oa.  4ST, 

18  SB  7S*,  27  AmSR  268,  IS  LRA  888 
and  note. 

Ind. — Supreme  Council  O.  C.  F.  v. 
Garrirus,  104  Ind.  133,  3  NB  818,  64 
AmR  208. 

Iowa. — Jones  r.  U.  8.  Mutual  Acc 
Assoc.,  02  Iowa  662,  61  NW  486. 

Ky. — Campbell  v.  Fidelity,  etc., 
Co.,  109  Ky.  661,  60  SW  492, 
22  KyLi  1295 :  American  Acc.  Co. 
V.  Carson,  99  Ky.  441.  36  SW 
169.  18  KyL  308,  69  AmSR  478  and 
note.  84  URA  801 :  Hutchcraf t  v.  Trav- 
elers' Ins.  Co..  87  Ky.  800,  8  SW  670,  10 
KyL.  260,  12  AmSR  484. 

Mich. — Furbush  v.  Maryland  Casu- 
alty Co..  131  Mich.  284,  81  NW  136, 
lOO  AmSR  605. 

Miss. — ^Fidelity,  etc.,  Co.  v.  John- 
son, 72  Miss.  883,  17  6  2,  80  L.RA  206 
and  note. 

Mo. — Ijovelace  v.  Travelers'  Pro- 
tective Assoc..  126  Mo.  104,  28  SW  877, 
47  AmSR  638,  80  LRA  209;  Hester  v. 
Fidelity,  etc.,  Co.,  69  Mo.  A.  186:  Col- 
lins V.  Fidelity,  etc.,  Co.,  63  Ho.  A. 
253;  Phelan  v.  Traveilers'  Ins.  Ca.  88 
Ho.  A  640. 

Tenn. — Accident  Ins.  Co.  of  North 
America  v.  Bennett,  SO  Tenn.  266,  16 
SW  723,  25  AmSR  686  and  note. 

Wis. — ^Button  T.  American  Mut. 
Acc  Assoc,  92  Wis.  88,  65  NW  861. 
S3  AmSR  900. 

Kawsptlon  In  nbUoj  as  to  mtantioa- 
■1  teftOT  see  Infra  tS  101-106. 

45.  U.  S. — ^U.  S.  Mutual  Acc  As- 
soc V.  Bairr,  181  U.  S.  100,  9  SCt  756, 
13  L.  ed.  60;  Accident  Ins.  Co.  of 
North  America  v.  Crandal,  120  U.  S. 
627,  7  SCt  686,  80  L.  ed.  740  tafC  27 
Fed.  401;  Western  Commercial  Trav- 
denf  Assoc.  ▼.  Smith,  85  Fed.  401, 

19  CCA  22S,  40  UtA  661;  Roblnson  v. 
t'.  S.  Mutual  Ace.  Assoc,  68  Fed.  826 
(air  74  Fed.  10,  SO  CCA  SOS] ;  Manuteo- 
tnrars'  Acc.  Indemn.  Ca  v.  Dorgan. 


58  Fed.  946,  7  CCA  681,  22  LRA  620; 
McCarty  v.  Travelers'  Ins.  Co.,  15  F. 
Cas.  No.  8,682,  3  Bias.  362. 

Ala. — Equitable  Acc  Ins.  Co.  v.  Os- 
born,  90  Ala.  201,  9  S  869.  13  LRA  267. 

Ark. — Standard  L.  etc,  Ins.  Co.  v. 
Schmalts,  66  Ark.  688,  53  8W  49,  74 
AmSR  112  and  note. 

Cal. — Richards  v.  Travelers'  Ins. 
Co.,  8»  Cal.  170,  26  P  792,  23  AmSR  465. 

Ga.~Atlanta  Acc  Assoc  t.  Alex- 
ander, 104  Oa.  70t,  SO  SB  989,  42  LRA 
188. 

111. — ^Healey  v.  Northwest  Mutual 
Acc  Assoc.,  133  111.  556,  26  NB  62, 
23  AmSR  637,  9  LRA  871  [rev  36  111. 
A.  17 J;  Fidelity,  etc,  Co.  v.  Morri- 
son, 129  ni.  A.  860;  Northwest  Mut. 
Acc.  Assoc.  V.  TuK^le,  39  111.  A.  609 
[rev  on  other  grounds  138  IlL  428,  28 
NB  1066]. 

Ind. — ^^Eltna  L.  Ins.  Co.  v.  Fltiger- 
ald,  166  Ind.  817,  75  NB.262,  112  Am 
8R  232  and  note,  1  LRANS  422  and 
note,  6  AnnCas  561  and  note;  Peele  v. 
Provident  Fund  Soc,  147  Ind.  543,  44 
NB  661,  46  NB  990;  Schmid  V.  In- 
diana Travelers'  Acc.  Assoc,  42  Ind. 
A.  488,  85  NE  1032.  1084  [cit  Cyc]. 

Iowa. — Tuttle  v.  Iowa  State  Trav- 
ellna  Men's  Assoc.,  182  Iowa  652,  104 
NW  1131,  7  LRANS  223  and  note; 
Payne  v.  Fraternal  Acc.  Assoc.  of 
America,  119  Iowa  342,  03  NW  861; 
Meyer  v.  Fidelity,  etc.,  Co.,  96  Iowa 
878,  66  NW  828,  59  AmSR  374  and 
note;  Jones  v.  U.  8.  Mutual  Acc. 
Assoc,  92  Iowa  652,  61  NW  486. 

Ky. — Ombers  t.  U.  S.  Mutual  Acc 
Assoc,  101  Ky.  308,  40  SW  909, 19  KyL 
462,  7S  AmSR  418;  American  Acc.  Co. 
r.  Cwraon,  99  Ky.  441.  86  SW  169.  is 
KyL  308,  69  AmSR  473,  34  LRA  801; 
Hutchcnft  V.  Travelers'  Ins.  Co.,  87 
Ky.  800,  8  SW  670,  10  KyXi  260,  12 
AmSR  484. 

Me.— McGllnehey  T.  Fidelity,  etc, 
Co.,  80  Me.  261,  14  A  IS,  8  AmSR  190. 

Mich. — Blackstone  v.  Standard  L., 
etc,  Ins.  Co.,  74  Mich.  69S.  42  NW  166, 
8  LRA  486  and  note. 

Mo. — Lovelace  v.  Travelers'  Protec- 
tive Assoc,  126  Mo.  104,  28  SW  877, 
47  AmSR  638,  80  LRA  209;  B«lle  v. 
Travelers'  Protection  Assoc.,  166  Mo. 
A.  629,  186  SW  497;  Collins  v.  Fidel- 
ity, etc,  Co.,  63  Mo.  A.  263;  Phelan  t. 
Travelers'  Ins.  Co.,  38  Ma  A.  640. 

N.  M. — Rodey  v.  Travelers'  Ins.  Co.. 
8  N.  M.  816,  9  P  348. 

N.  Y. — Wehle  v.  U.  S.  Mutual  Acc. 
Assoc,  163  N.  Y.  116,  47  NB  36,  60 
AmSR  698;  Paul  v.  Travelers'  Ins.  Co., 
112  N.  T.  472.  20  NB  347,  8  AmSR 
768.  3  LRA  448  and  note  [atC  46  Hun 
813.  10  NYSt  306"):  Mallory  v.  Travel- 
ers' Ins.  Co.,  47  N.  Y.  52,  7  AmR  410; 
Bailey  v.  Interstate  Casualty  Co.,  8 
App.  DIv.  127,  40  NYS  513  [aff  158 
N.  Y.  723,  53  NE  11231;  De  Van  v. 
Commercial  Travelers'  Mut.  Acc.  As- 
soc., 92  Hun  266,  36  NYS  931  [aff  167 
N.  Y.  690,  51  NE  1090);  Reynolds  v. 
Bqultable  Acc  Assoc.  59  Hun  13,  1 
NYS  738  [aff  121  N.  Y.  649,  24  NB 
1091];  Tucker  v.  Mutual  Ben.  L.  Co., 
60  Hun  50,  4  NYS  505  [aff  121  N.  T. 
718,  24  NE  1102];  Hill  V.  Hartford 
Acc.  Ins.  Co.,  22  Hun  187. 

Oh. — U.  8.  Mutual  Acc.  Assoc.  v. 
Hubbell,  66  Oh.  St.  516,  47  NB  644, 
40  LRA  458;  Interstate  Casualty  Co. 
V.  Bird,  18  Oh.  Clr.  Ct.  488.  10  Oh,  Cir. 
Dec  211. 

Pa.— Pickett  V.  PaclHc  Mut.  L.  Ins. 
Ca,  144  Pa.  79,  22  A  871,  27  AmSR 
618,  IS  LRA  661  [dlst  Pollock  v.  U.  S. 
Mutual  Ace.  Awoo.,  102  Fa.  280,  48 


cannot  be  reasonably  anticipated  from  the  use  of  the 
means,  or  an  effect  which  the  actor  did  not  intend 
to  produce,  and  which  he  cannot  be  charged  with  a 
design  of  producing — it  is  produced  by  accidental 
means.*"  This  rule  has  been  applied  to  cases  where 
death  or  injuries  have  been  caused  by  or  resulted 
from  accidental  and  unintentional  takii^  of  poison,*" 
administration  of  chloroform  by  physicians  in  prepa-  ~ 
ration  for  a  surgical  operation/*^  a  sudden  attack  of 
disease,  such  as  vertigo  or  fits,"  asphyxiation  by 

AmR  204];  North  American  L.,  etc, 
Ins.- Co.  T.  BurroUKhB,  69  Pa.  48.  S 
AmR  212. 

Tenn. — Union  Casualty,  etc,  Co.  v. 
HarroU,  98  Tenn.  601,  40  SW  ioSO,  60 
AmSR  873:  Miller  v.  American  Hut. 
Acc  Ins.  Co..  92  Tenn.'  167,  21  SW 
39,  20  LRA  766;  Accident  Ins.  Co.  Of 
North  America  v.  Bennett,  90  Tenn. 
266,  16  8W  723,  26  AmSR  685. 

Tex. — Maryland  Casualty  Ca  ▼. 
HDdslns,  (ClT.  A.)  7S  SW  1047,  1049 
[quot  Cyc]. 

va. — u.  S.  Mutual  Acc  Assoc  v. 
Newman.  84  Va.  52.  8  SB  806. 

Ens'. — ^Hamlyn  v.  Crown  Acc  Ins. 
Co.,  [1893]  1  Q.  B.  760;  Lawrence  v. 
Accidental  Ins.  Co.,  7  Q.  B.  t>.  216; 
Wlnspear  v.  Accident  Ins.  Co.,  6  Q. 
B.  42:  Martin  v.  Travelers'  Ins.  Ca, 
1  F.  &  P.  505;  Reynolds  v.  Accidental 
Ins.  Co.,  22  L.  T.  Rep.  N.  S.  820. 

Ont. — Wadsworth        Canadian  R,, 
Acc.  Ins.  Co.,  28  Ont.  L.  537  [rev  2S 
Ont.  L.  65,  8  I>omLR  668,  3  OntWN 
828,    21    OntWR    601,  AnnCasl913A 
646  and  note]. 

46.  Healey  v.  Northwest  Mut. 
Acc.  Assoc.,  133  HI.  666,  25  NB  62, 
23  AmSR  687,  S  LRA  371  and  note 
[rev  35  111.  A.  17];  Northwest  Mut. 
Aco.  Assoc  V.  Tuffgle,  39  111.  A.  509 
[rev  on  other  grounds  188  111.  428, 
28  NE  1066];  Games  v.  Iowa  State 
TravellnK-  Men's  Assoc,  106  Iowa  281, 
76  NW  888,  68  AmSR  806  and  note; 
Decell  V.  Fidelity,  etc,  Co.,  176  Mo. 
253,  76  SW  1102. 

Bxssptlons  la  tbm  polior  see  Infra 
SI  183-188. 

_  [a]    OrsrOosa  of  »late^(l)  In 

Games  v.  Iowa  State  Tfavellng  Men's 
Assoc,  106  Iowa  281.  76  NW  683,  68 
AmSR  806,  It  was  held  that  where  the 
death  of  Insured  was  caused  by  his 
taklnr  more  morphine  than  he  in- 
tended his  death  was  due  to  an  ac- 
cidental cause,  but  that  where  his 
death  was  caused  by  his  taking  mor- 
phine knowing  at  the  time  how  much 
he  was  taking,  but  not  knowing  that 
such  an  amount  would  cause  death, 
his  death  was  not  due  to  an  acciden- 
tal cause.  -  (2)  In  Bayless  v.  Travel- 
ers* Ins.  Co.,  2  P.  Gas.  No.  1,138,  14 
Blatchf.  148,  tt  was  held  that  death 
caused  by  an  overdose  of  an  opiate 
which  had  been  prescribed  for  the 
Insured  by  his  physician  for  the 
purpose  or  allaying  a  nervous  dis- 
order was  not  a  death  efEected  throu A 
"external,  Tl(duit,  and  acoldenuil 
means." 

Fb]  '•Aoddntal"  but  not  "mwtn- 
nal  and  Tlolent." — In  Hill  v.  Hartford 
Acc  Ins.  Co.,  23  Hun  (N.  T.l  187,  It 
was  held  that  death  caused  by  acci- 
dentally taking  poison  was  a  death 
caused  by  "accidental  means,"  but  not 
through  "external  and  violent  means." 

47.  Belle  v.  Travelers'  Protection 
Assoc,  156  Mo.  A.  629,  135  8W  497. 

4B,  Manufacturers*  Acc  Indemn. 
Go.  V.  Dorgan,  68  Fed.  946,  7  CCA  681, 
22  LRA  620:  Tennant  v.  Travelers^ 
Ins.  Co.,  31  Fed.  322;  Interstate  ^LStt- 
H*?,^^™^-  J?'f^'„^8  Oh,  Cir.  Ct.  488, 
10  Oh.  Cir.  Dec  211;  Lawrence  v.  Ao- 
cldenUl  Ins.  Co.,  7  Q.  B.  D.  216;  Wln- 
spear V.'  Accident  Ina.  Co.,  C  Q.  B.  D. 

Reynolds  v.  Accidental  Ins.  Co., 
22  L.  T.  Rep.  N.  8.  820. 

[a]  An  Injur  oansed  by  a  fan  due 
to  temporary  and  unexpected  physi- 
cal disorder  was  eauseo  by  external 
violence  and  accidental  means.  Mey- 

25  3^J?*3Sl"ti.      Co..  96  Iowa  zn, 

«S  NW  S88,  69  AmSR  874;  IntersUte 
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unintentionally  inhaling  gas**  inflammation  re- 
sulting from  the  use  of  a  hypodermic  needle " 
an  inflammation  of  the  eye  caused  by  the 
splashing  of  water  from  a  washtub  which  in- 
sured was  nsing,^^  being  thrown  against  an  article 
of  furniture,"  the  bite  of  a  dog,''^  blows,"  chok- 
ing on  food  while  eating,"  contact  with  a  poi- 

Casualty  Co.  v.  Bird.  18  Oh.  Cir.  Ct. 
488,  10  Oh., Cir.  Dec.  211. 

[b]  rnllntf  ttma  platform  of  sta- 
tion In  lit. — In  Lawrence  v.  Accidental 
Ins.  Co.,  7  Q.  B.  D.  219  [foil  Winspear 
V.  Accidental  Ina.  Co..  6  Q.  B.  D.  .42], 
Insured,  while  standingr  on  the  plat- 
form oi  a  railway  station,  was  sud- 
denly seised  with  a  fit  and  fell  from 
the  platform  across  the  tracks,  where 
he  was  run  over  and  killed  by  a  pass- 
ing train.  It  was  held  that  his  death 
Was  caused  by  accident. 

Sxoaption  as  to  fll— see  Infra 
tt  125-129. 

49.  Paul  V.  Travelers'  Ins.  Co., 
112  N.  Y.  472,  20  NE  847,  8  AmSR 
758,  3  LRA  448  and  note  [afC  45 
Hun  313.  10  NTSt  306,  overr  Hill  v. 
Hartford  Acc.  Ins.  Co.,  22  Hun  187, 
and  discussed  and  dlst  Bacon  v.  U. 
S.  Mutual  Aca  Assoc^  123  N.  Y. 
304,  26  399,  20  AmSR  748,  9  LRA 
ei7J;  Pickett  V,  Pacific  Mut.  L.  Ins. 


sonoua  substance,'^  dischai^  of  a  loaded  gn'n," 
eating  dangerous  food,"  escape  of  steam,"  falls," 
freezii^  or  exposure  to  cold,**  fright"  involun- 
tary drowning,"  jumping  from  movmg  train," 
lifting  Treig^its  or  burdens,**  shooting,"  step- 
ping off  cars,''  Btriking  a  blow,*"  stumbling  and 
faltii^  under  s  train,""  the  sting  of  an  inseet,'" 


Co..  144  Pa-  79.  22  A  871,  27  AmSR 
618  and  note,  18  LRA  661  and  note 
[dlst  Pollock  T.  U.  a.  Mutual  Acc. 
Assoc..  102  Pa.  230,  48  AmR  204}: 
U.  S.  Mutual  Acc  Assoo.  v.  Newman, 
84  Va.  62,  3  SE  806:  Sinclair  v.  Mari- 
time Pass.  Assur.  Co.,  3  B.  ft  E.  478, 
107  ECL  478,  121  Reprint  621. 

Bz9^jtlo&  in  oases  of  death  fXoM 
iTfhfcilug-  gam  see  infra  I  130. 

50.^Btutey  T.  Interstate  Casualty 
Co.,  8  App.  DIv.  127,  40  NYS  513  [aff 
168  N.  Y.  723,  53  NE 

Bl.  Sullivan  v.  Modern  Brother- 
hood of  America,  167  Mich.  624,  133 
NW48e,42  LRANS  140,  AnnCasl»13A 
1116. 

63.  Fetter  V.  Fidelity,  etc.,  Co., 
174  Mo.  256,  78  SW  682,  tTAmSR  660, 
61  LRA  459. 

63.  Farner  V.  Mas8a<AusettB  Mut. 
Acc.  Assoc..  219  Pa.  71.  67  A  827,  123 
AmSR  621. 

64.  Stout  V.  Pacific  Mut.  L.  Ins. 
Co.,  180  CaL  471.  62  P  732;  Richards 
V.  Travelers'  Ins.  Co..  89  Cal.  170.  26 
P  762,  23  AmSR  455;  Atlanta  Acc. 
Assoc.  V.  Alexander,  104  Ga.  709.  30  SE 
939,  42  LRA  188;  Owens  v.  Travelers' 
Ins.  Co.,  (Ind.)  12  Ins.  L.  J.  75;  Rey- 
nolds V.  Equitable  Acc.  Assoc.,  69  Hun 
13, 1  NYS  738  [all  121  N.  Y.  649,  24  NB 
1091]. 

[a}    Blow   by   third  person. — ^In 

Richards  v.  Travelers  Ins.  Co.,  89  Cal. 
170,  26  P  762,  23  AmSR  455.  it  was 
held  that  even  though  it  was  doubt- 
ful whether  the  death  of  insured  was 
caused  by  a  fall  or  a  blow  -given  by 
a  third  person  It  was  nevertheless 
caused  by  accidental  means. 

[b]  When  a  U»w  xesnlted  In 
paatHmaal  lBflamm»tlo&  resuItlnE  In 
death  the  Insurer  was  held  liable. 
North  American  L..  etc.,  Ins.  Co:  v. 
Burroughs,  69  Pa.  43,  8  AmR  212. 

[c]  Palltiv  or  UuKwy  wslffht, — In 
Owens  v.  Travelers'  Ina.  Co.,  (Ind.) 
12  Ina.  L.  J.  75,  Inaured,  while  en- 
gaged In  severe  manual  labor,  was 
tojured  by  a  heavy  weight  falling  on 
a  very  sensitive  portion  of  the  body 
which  resulted  in  his  death,  although 
there  was  no  laceration  of  the  parts 
Injured,  his  clothing  having  protected 
him  at  the  time  of  the  injury,  and  it 
was  held  that  the  injury  was  acci- 
dental. 

66.  American  Acc.  Co.  v.  Reigart, 
94"  Ky.  547,  23  SW  191,  15  KyL  469, 
42  AmSR  Zlt.  21  LRA  661. 

66.  Dent  V.  Railway  Mail  Assoc., 
183  Fed.  840.  But  see  Infra  note  82. 

67.  -Miller  v.  American  Mut.  Acc. 
Ins.  Co.,  92  Tenn.  167,  21  SW  39,  20 
LRA  766  (where  It  appeared  that 
Insured  was  shot  through  the  wrist 
while  cleaning  a  shotgun,  handling 


it  In  the  usual  way,  and  believing 
it  to  be  unloaded). 

Exception  In  polloj  as  to  Injnzy 
from  Tmw^nwg-  firearms  see  Infra 
S  140. 

[a]  ZUnstratlon. — In  an  action  on 
an  accident  policy  providing  an  In- 
demnity against  bodily  injuries,  ef- 
fected directly  and  independently  of 
all  o^her  causes  through  external, 
violent,  and  accidental  means,  a  re- 
covery can  be  had  where  It  appears 
that  insured  was  killed  by  a  shot 
from  a  pistol  In  the  hands  of  a  slster- 
inrlaw.  upon  whom  he  had  made  an 
attack  with  a  revolver  In  his  hand, 
and  which  revolver  was  seized  by  his 
sister-in-law,  and  pending  the  struK- 

f;le  was  discharged  killing  Insurea, 
nsured  having  no  occasion  to  antici- 
pate danger  when  he  began  the  as- 
sault, and  continuing  the  struggle  to 

Erevent  the  use  of  the  pistol  against 
Imself.  and  having  withdrawn  from 
the  conflict  when  he  received  the 
fatal  wound.  Erb  v.  Commonwealth 
Mut.  Acc  Co.,  232  Pa.  216.  81  A  207. 

68.  MiUer  V.  Fidelity,  etc.,  Co.,  97 
Fed.  836  (where  It  appeared  that  in- 
sured sustained  bodily  injuries  by 
swallowing  certain  hard,  pointed, 
and  resistant  aubstances  of  food, 
which  accidentally,  by  reason  of  the 
weakened  condign  of  his  intestinal 
tissues  caused  by  an  illness  from 
which  he  had  afterward  recovered, 
and  which  weakened  condition  was 
unknown  to  him,  so  perforated  and 
wounded  the  Intestinal  canal  as  to 
cause  hia  death )  ;  Maryland  Casual- 
ty Co.  v.  Hudglns,  (Tex.  Civ.  A.)  72 
SW  1047  (unsound  oysters). 

69.  Driskell  v.  V.  B.  Health,  etc., 
Ins.  Co.,  117  Mo.  A.  362,  93  SW  880. 

60.  Ala. — Equitable  Aca  Ins.  Co. 
v.  Osbom,  90  Ala.  201,  9  S  869,  18 
LRA  267. 

CaL — Richards  v.  Travelers'  Ins. 
Co.,  89  Cal.  170,  26  P  762,  23  AmSR 
455. 

Iowa. — Meyer  v.  Fidelity,  etc.,  Co, 
96  Iowa  878,  66  NW  328,  59  AmSR 

374. 

Oh. — ^Interstate  Casualty  Co.  v. 
Bird,  18  Oh.  Cir.  Ct.  488.  10  Oh.  Cir. 
Dec.  211. 

Pa.— Taylor  v.  General  Acc  Assur. 
Corp.,  208  Pa.  439,  57  A  830. 

S.  D. — Richards  v.  Travelers' 'Ins. 
Co..  18  S.  D.  287,  100  NW  428,  67 
LRA  175. 

Eng. — Lawrence  v.  Accidental  Ins. 
Co.,  7  Q.  B.  D.  216. 

Ont. — ^Wadsworth  v.  Ins.  Co.,  28 
Ont.  L.  637  [rev  26  Ont.  L.  55,  3 
DomLR  668.  8  OntWN  828,  21  OntWR 
601,  AnnCasigiSA  546], 

nil  due  to  sudden  lUness  see  supra 
note  48. 

[a]    A.  ten  from  the  top  of  a  oax 

Is  accidental  so  as  to  render  the  in- 
surer  liable.  Richards  t.  Travelers' 
Ins.  Co..  18  S.  D.  287.  100  NW  128, 
67  LRA  175. 

61.  North  West  Commercial  Trav- 
ellers' Assoc  V.  London  Guarantee, 
etc.  Co.,  10  Man.  637  (where  Insurea 
was  exposed  In  conseauenoe  of  the 
accidental  breaking  down  of  a  con- 
veyance). 

62.  McOlInchey  v.  Fidelity,  etc. 
Co.,  80  Me.  261,  14  A  13,  6  AmSR 
190  (where  death  waa  caused  by  the 
fright  incident  to  being  run  away 
with  by  a  horae). 

[a]  A  shook  oansed  by  fright  sus- 
tained by  Insured  in  the  discharge  of 
his  duty.  Incapacitating  him  from 
employment.  Is  an  accident  within 
the  meaning  of  a  policy  which  pro- 
vides for  a  weekly  Indemnity  in  case 
insured  Is  "incapacitated  from  wn- 
ptoyment  by  reason  of  an  accident 


sustained  in  discharge  of  his  dut; 
Pugh  v.  London,  etc,  R.  Co., 
2  Q.  B.  248. 

&.  U.  S. — Manufacturers'  Acc  In- 
demnity Co.  V.  Dorgan,  68  Fed.  946, 
7  CCA  581,  22  LRA  620. 

Ind. — Peele  v.  Provident  Fund  Sec, 
147  Ind.  543,  44  NE  661,  46  990: 
Supreme  Council  C.  B.  L.  v.  Boyle,  10 
Ind.  A.  301,  37  NE  1105. 

Ky. — Couadeau  v.  American  Acc 
Co^  95  Ky.  280,  25  SW  6,  16  KyL 
667. 

La. — Konrad    v.    Union  Casualty, 
etc..  Co.,  49  La.  Ann.  686,  21  S  721. 

N.  Y.— Wehle  v.  U.  S.  Mutual  Acc 
Assoc..  163  N.  Y.  116,  47  NE  35,  60 
AmSR  598  [aff  11  Misc.  36,  31  NTS 
8651;  Mallory  v.  Travelers'  Ins.  Co.. 
47  N.  Y.  52,  7  AmR  410;  De  Van  v. 
Commercial  Travelers'  Mut.  Acc. 
Assoc..  92  Hun  266,  39  NYS  931  [aff 
167  N.  Y.  690.  61  NE  1090];  Tucker 
v.  Hartford  Mut.  Ben.  L.  Ins.  Co.,  50 
Hun  60,  4  NYS  606  [aff  121  N.  T.  718. 
24  NE  1102]. 

Oh.— U.  S.  Mutual  Acc  Assoc  v. 
Hubbell,  66  Oh.  St.  516,  47  NB  644, 
40  LRA  463;  KnickerbooW  Casualty 
Ins.  Co.  V.  Jordan,  8  Oh.  Dec  (Re- 
print) 313,  7  CincLBul  71,  6  Oh.  Dec 
(Reprint)  1146,  10  AmLRec  826: 
Travelers'  Ins.  Co.  T.  Bosch,  2S  Oh. 
Cir.  Ct.  491. 

Eng. — Winspear  v.  Accident  Ins. 
Co.,  6  CJ.  B.  D.  42;  Trew  v.  Railway 
Pass.  Assur.  Co..  6  H.  &  N.  839  [rev 
5  H.  &  N.  211];  Reynolds  v.  Acci- 
dental Ina.  Co.,  22  L.  T.  Rep.  N.  S. 
820;  Macdonald  v.  Refuge  Assur.  Co., 
27  Sc.  L.  Rep.  764. 

Can. — Canadian  R.  Acc  Ins.  Co.  r. 
Haines,  44  Can.  S.  C.  388,  81  AnnCas 
916  [aff  20  Man.  69]. 

[aj  Where  the  aooldent  cansM  tlie 
Insnzed  to  fall  into  water  where  he 
is  drowned,  the  death  Is  caused  by 
the  accident.  Mallory  v.  Travelers' 
Ins.  Co.,  47  N.  Y.  62,  7  AmR  410.  As 
to  proximate  cause  generally  see 
infra  S  ISO. 

64.  U.  S.  Mutual  AcC  Assoc.  v. 
Bairy,  131  U.  S.  100,  9  SCt  755,  33 
L.  ed.  60.  But  see  Infra  note  83. 

66.  Pervangher  v.  Union  Casualty, 
etc..  Co.,  85  Miss.  31,  32,  37  S  461 
[cit  Cyc];  Summers  v.  Fidelity  Mut. 
Aid  Assoc..  64  Mo.  A.  605;  Horsfall 
V.  Pacific  Mut.  L.  Ins.  Co..  32  Wash. 
132,  72  P  1028,  98  AmSR  846  and 
note,  63  LRA  425;  Martin  v.  Trav- 
elers' Ins.  Co.,  1  F.  ft  F.  606  (holding 
that  an  Injury  caused  by  llftlns  a 
heavy  burden  is  occasioned  by  ex- 
ternal causes).  But  see  infra  notes 
80,  81. 

66.  Lovelace  v.  Travelers*  Protec- 
tive Aasoc,  126  Mo.  104,  28  SW  877, 
47  AmSR  638,  30  LRA  209:  Union 
Casualty,  etc,  Co.  v.  Harroll,  98 
Tenn.  591,  40  SW  1080,  60  AmSR  S73: 
Accident  Ins.  Co.  of  North  Ameirica 
V.  Bennett,  90  Tenn.  266,  16  SW  723. 

MwMpOon  im  pellor  t»  vuufbo* 
wooBfia  see  infra  11189-141. 

67.  Burkhard  v.  Travellers'  Ins. 
Co^  102  Pa.  262,  48  AmR  206. 

Bzceptlon  in  poUoy  as  to  gvtUBC 
oS  or  on  oar  see  Infra  IS  149,  150. 

68.  Atlanta  Acc.  Assoc.  v.  A_lex- 
ander,  104  Ga.  709,  30  SE  939.  42 
LRA  188  (where  Insured  was  rup- 
tured by  striking  a  blow  with  a  ham- 
mer and  died  in  consequence,  and 
the  Insurer  was  held  liable). 

66.  Biiultable  Acc  Ins.  Co.  v.  Os- 
bom, 90  Ala.  201,  9  8  869,  IS  LRA. 
267.  _ 

Sxooptlon  as  toi  Exposure  to  -un- 
necessary danger  see  infra  IS  ill, 
122.  Walking  or  being  on  railroad 
track  see  inna  tl  163-168. 

Ombenp^.  U.  8.  Mutual  A.co. 
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stooping,"  strain/'  a  audden  wrench  of  the  body," 
suicide  while  insane/*  sunstl*okef'^  swinging  Indian 
flnbs,™  and  walking  in  sleep/' 

An  effect  wUch  la  the  natural  and  probable  eon- 
saanaice  of  an  act  or  course  of  action  cannot  be  said 
to  be  produced  by  accidental  means."  This  rufe  has 
been  applied  to  death  or  injuries  caased  by  or  re- 


sulting from  ordinary  exertions,"  carrying  heavy 
baggage,^  lifting  heavy  weights/^  contact  with  a 
poisonous  substance/^  jumping  from  railroad  car," 
reaching  out  to  close  window"  reBisting, arrest,* 
riding  a  bicycle,"  stooping/'  or  sunstroke?" 

[i  74]  b.  Strain  or  Knptnre.  A  policy  of  acci- 
dent insurance  will  cover  a  strain  or  similar  injuiy," 


AsBoa.  101  Kr>  SOS,  40  SW  909,  19 
Krt.  4S2.  72  AmSR  413;  Preferred 
Mut.  Aec  Amoo.  t.  Beidelman.  1  Mpn. 
(Pa.)  481. 

Tl.  Hamlyn  ▼.  Crown  Accidental 
Ins.  Go,  [189S]  1  Q.  B.  760  (where 
Insured  sustained  an  injury  to  the 
cartilage  of  his  knee  ty  a  wrench  In 
atooplnff  forward  to  pick  up  an  ob- 
ject from  the  floor).  But  see  Infra 
note  87. 

7a.  McCarthy  v.  Travelers'  Ine. 
Co..  15  F.  Caa.  No.  8,882,  8  Bias.  362- 
Reynolds  v.  Ekiuitable  Aco.  Assoc,  59 
Hun  13,  1  NTS  788;  ^na  L.  Ins.  Co. 
V.  Hicks,  23  Tex.  Civ.  A  74,  56  SW 
87.    But  see  Infra  notes  79-81. 

73.  Standard  L.,  etc,  Ins.  Co.  v. 
Schma1tB,$«  Ark.  588,  53  SW  49  (where 
a  sudden  wrench  oC  the  body  white 
removing  a  heavy  cylinder  head  from 
an  engine  caused  a  rupture  of  a  blood 
vesitel  which  resulted  in  death,  and 
thts  was  held  to  be  death  through  ex- 
ternal, violent,  and  accidental  means). 

74.  Accident  Ins.  Co.  of  North 
America  v.  Crandal,  120  U.  S.  527.  7 
set  685,  30  L.  ed.  740  [aft  27  Fed. 
40 J;  Tattle  v.  Iowa  State  Traveling 
Men's  Assoc.,  132  Iowa  652,  104  NW 
1131,  7  liRANS  223  and  note;  Black- 
stone  V.  Standard  L.,  eta,  Ins.  Co., 
74  Mich.  692,  42  NW  156,  S  LBA 
4S6  and  note. 

Kxoeptlons  In  poUoy  %m  to  ralolde 
or  — tf-lnfllcfd  IsJaxlM  see-  Infra 
iS  108-110. 

75.  See  Hallway  Offlclals,  etc., 
Acc.  Assoc  V.  Johnson,  109  Ky.  261, 
5%  SW  694,  22  KyL.  769,  95  AmSR 
370,  52  -LRA  401  (where  the  policy 
provided  full  Indemnity  In  caaa  of 
accidental  death,  and  a  reduced  in- 
demnity In  case  of  sunstroke  while 
the  Insured  was  not  In  the  line  of  his 
duty:  the  Insurer  contended  that 
death  from  sunstroke  while  In  the 
line  of  duty  was  not  an  accidental 
death,  but  the  court  said  that  the  ex- 

!»re9s  provision  for  a  reduction  of  the 
ndemnity  In  case  of  sunstroke  while 
not  In  th«  line  of  duty  "certainly 
means  if  the  sunstroke  be  received 
while  la  the  discharge  of  his  duty 
th^re  would  be  fuU  nabUity").  But 
see  Infra  note  88. 

fa]  OOMlirmaUoa  of  pzovlsloii  la 
poltojr- — ^Under  a  policy  providing 
ihat  sunstroke  should  be  considered 
an  injury  produced  by  ntemal,  vio- 
lent, and  acfiidental  means  it  was 
held  that  the  term  Included  prostra- 
lion  from  excessive  artlfldal  heat. 
Continental  Casualty  Co.  v.  Johnson, 
71  Kan.  129.  86  P  545,  118  AmSR  808, 
G  LRANS  809,  10  AnnCas  861  and 
note. 

76.  See  McCarthy  v.  Travelers'  Ine, 
Co..  16  F.  Cas.  No.  8,682,  8  Blsa.  362 
r  where  death  was  alleged  to  have 
occurred  by  reason  of  Injury  sus- 
tained from  exercising  with  Indian 
clubs,  and  It  was  held  that  If  the 
deceased  used  the  clubs  for  exercise, 
sod  In  the  ordinary  way  of  taking 
»-jch  exercise,  without  the  occurrence 
of  any  unusual  circumstance  Inter- 
f«rlns  with  such  use.  or  causing  any 
Qnforeseen,  accidental,  or  Involuntary 
movement  of  the  body,  and  in  the  use 
of  the  clubs  in  this  manner  there  oc- 
curred ttie  rupture  of  a  blood  vessel, 
then  the  cause  of  the  Injury  was  not 
arcldental;  on  the  other  hand,  if 
there  occurred  any  unforeseen  acci- 
dent, or  involuntary  movement  of  the 
loiiy  of  the  deceased  which  brought 
about.  In  connection  with  the  use  of 
the  cluba,  the  Injury,  or  If  there  oc- 
rurred  any  unforeseen  or  unexpected 
'  rcumstance  which  Interfered  with 
or  obstructed  the  usual  coarse  of  the 
exercise,   and  thereby  was  produced 


an  involuntary  movement,  strain,  or 
wrenching  of  the  body  by  means  of 
which  the  Injury  was  oimBsd,  than 
the  means  might  be  said  to  be 
accidental). 

VT.  Travelers'  Ina  Co.  v.  Harvey, 
82  Va.  949.  6  SB  SBSMScbelderer  v. 
Travelers'  Ina  Co.,  68  W^.  18,  16  NW 
47M6  AmR  618. 

78.  V.  B. — Shanberg  v.  Fidelity, 
etc.,  Co.,  143  Fla.  651  [aff  158  Fed. 
1,  86  CX:A  343];  Western  Commercial 
Travelers'  Assoc.  v.  Smith,  85  Fed. 
401,  29  CCA  228,  40  LHA  668;  Talia- 
ferro V.  Travelers'  Protective  Assoc, 
80  Fed.  868,  25  CCA  494;  Dosler  v. 
Fidelity,  etc,  Co.,  46  Fed.  446.  13 
LRA  114. 

Conn. — Southard  v.  Railway  Pass. 
Assur.  Co.,  34  Conn.  574. 

Oa, — Cobb  v.  Preferred  Mut.  Acc. 
Assoc.,  96  Oa.  818.  22  SE  976. 

Iowa. — Feder  v.  Iowa  State  Travel- 
ing Men's  Assoc,  107  Iowa  538,  78 
NW  252,  70  AmSR  212. 

Ky. — American  Acc  Co.  v.  Carson, 
30  SW  879. 

Miss. — Fidelity,  etc.,  Co.  v.  John- 
son, 72  Miss.  833,  17  S  2,  30  LRA 
206  and  note. 

Mo. — Belle  v.  Travelers'  Protective 
A8soc„  155  Mo.  A.  629.  135  SW  497. 

N.  T. — Bacon  v.  U.  S.  Mutual  Acc 
Assoc.,  128  N.  Y.  804,  25  NB  399,  20 
AmSR  748  (rev  44  Hun  699]. 

Eng. — Sinclair  v.  Maritime  Pass. 
Assur.  Co.,  3  E.  &  G.  478,  107  ECL 
478,  121  Reprint  521;  Clldero  v.  Scot- 
tish Acc.  Ins.  Co.,  29  Sc.  L.  Rep.  303. 

See  Morse  v.  Fraternal  Acc,  Assoc, 
190  Mass.  417,  77  NE  491,  U2  AmSR 
387. 

[a]  Seatli  tssultlBy  from  TOhni- 
taxy  pbysloal  eaartloiia  ox  fxom  In- 
tennonal  acts  (1)  of  Insured  is  not 
accidental,  nor  Is  disease  or  death 
caused  by  the  vicissitudes  of  clhnate 
or  atmosphere  thp  result  of  an  acci- 
dent; but  where,'in  the  act  which  pre- 
cedes an  injury,  something  unforeseen 
or  unusual  occurs  which  produces  the 
injury,  the  Injury  results  through 
accident.  Schmid  v.  Indiana  Travel- 
erif  Aco.  Aasoo,  42  Ind.  A  483,  85 
NB  1088.  (2)  Where  It  appeared  that 
the  assured,  a  man  flfty-four  years  of 
age,  normal  height  and  weight,  raised 
and  lowered  Inmself  repeatedly  In 
and  from  a  Morris  chair  by  the  use 
of  his  hands  and  arms  alone,  and  that 
such  exertions  caused  his  death  by 
dilation  of  the  heart,  which,  on  post 
mortem  examination,  proved  to  be 
enlarged  and  the  valves  hardened,  it 
was  held  that,  as  -the  exertions  were 
voluntary  and  Intended,  the  only  ele- 
ment of  accident  was  the  result,  for 
which  there  was  no  liability  under  the 
policy  of  insurance.  Hastings  v. 
Travelers'  Ins.  Co..  190  Fed.  258. 

79.  Shamberg  v.  Fidelity,  etc,  Co.. 
158  Fed.  1,  85  CCA  343  (holding  that 
where  an  organic  disease  results  fa- 
tally through  ordinary  exertions  the 
injury  Is  not  caused  by  accidental 
means). 

80.  Cobb  V.  Preferred  Mut,  Acc 
Assoc,  96  Ga.  818,  22  SE  976  (where 
insured,  while  in  an  emaciated  and 
feeble  condition,  after  safely  alight- 
tug  from  a  train,  carried  his  baggage, 
weighing  sixty  or  eighty  pounds,  a 
distance  of  about  fifty  yards,  and  in 
so  doing  received  an  Injury  In  some 
way,  so  that  soon  after  putting  the 
baggage  down  a  defect  in  the  vision 
of  one  of  his  eyes  became  apparent, 
which  finally  resulted  in  a  total  loss 
of  the  sight  of  that  eye,  although  he 
did  not  fall  or  receive  a  blow,  Jar, 
or  shock  of  any  kind,  and  there  was 
nothing  unusual  in  his  manner  of  car- 
rylnff  me  baggage  or  in  Us  nwthod  of 


walking  while  so  doing,  and  the  court 
said  that  even  if  plalntlfTs  Injury 
was  attributable  to  the  carrying  of 
the  baggage,  it  was  not  efCectea  by 
"external,  violent,  or  accidental 
means"  within  the  meaning  of  the 
policy).  See  also  Schmid  v.  Indiana 
Travelers'  Acc  Assoc.,  42  Ind.  A.  483, 
85  NE  1082.  But  see  supra  note  65. 

81.  Nlakern  v.  United  Brotherhood 
C.  J.  A,  98  App.  Div.  864,  87  NYS 
640  (where  a  rupture  of  a  blood  ves- 
sel due  to  lifting  heavy  weight  was 
held  not  accidental.  In  view  of  tbe 
fact  that  Insured  was  suffering  at 
the  time  with  arterial  solerosls).  But 
see  supra  note  66. 

,  88.  Bacon  v.  U.  8.  Mutual  Acc. 
Assoc.,  123  N.  Y.  304,  25  NE  899,  20 
AmSR  748  [rev  44  Hun  599]  (where 
the  death  of  Insured  was  caused  by 
the  Infliction  on  a  portion  of  the  body 
of  a  putrid  animal  substance,  pro- 
ducing a  malignant  pustule).  But 
see  supra  ^ote  56. 

88.  Southard  v.  Railway  Pass. 
Assur.  Co.,  34  Conn.  574  (where  It 
appeared  that  an  Internal  Injury  was 
brought  about  by  hastily  Jumping 
from  a  railroad  car  an*  running  a 
considerable  distance,  such  action 
having  been  voluntarily  undertaken 
and  nothing  unforeseen,  accidental, 
or  Involuntary  having  occurred).  But 
see  supra  note  64, 

84.  Peder  v.  Iowa  State  Traveling 
Men's  Assoc,  107  Iowa  538,  78  NW 
262,  70  AmSR  212,  48  LRA  693 
(where  death  resulting  from  a  rup- 
ture of  an  artery  as  Insured  reached 
out  to  close  a  window  was  held  not 
accidental,  nothing  unforeseen  hav- 
ing occurred  except  the  rupture). 
/T?**!  Co.  V.  Carson, 

(Ky.)  30  SW  879. 

.  88.  Appal  V.  jBtna  L.  Zna  Co.,  8« 
vPP=,P*i:-„l?W*?,N^S  288  [afl  180  N. 
Y  514,  72  Nte  1189]  (where  appendi- 
citis caused  by  bicycle  ride,  durlnff 
which  the  muscles  used  in  operating 
the  machine  rubbed  against  the  ap- 
pendix and  indanled  It,  was  held  not 
to  be  accidental). 

„  87.  Clldero  v.  Scottish  Acc.  Ina 
Co.,  29  Sc.  L.  Rep.  SOS  (holding  that 
where  Insured,  who  had  Just  gotten 
out  of  bed,  while  stooping  over  In 
the  act  of  putting  on  his  stockings, 
was  Injured  by  the  displacement  of 
the  colon  or  large  intestine,  causing 
a  great  distention  and  obstruction  of 
the  Intestines,  which,  with  the  result- 
ant pressure  on  the  heart,  caused  his 
death,  the  Insurer  was  not  liable). 
But  see  supra  note  71. 

88.  Dozier  v.  Fidelity,  etc.,  Co..  46 
Fed.  446.  13  LRA  114;  Bryant  v.  Con- 
tinental Casualty  Co.,  (Tex.  .Civ.  A.) 
145  S.  W.  636:  Sinclair  v.  Maritime 
Pass.  Assur.  Co.,  3  E.  &  E,  478.  107 
ECL  478.  121  Reprint  521.  But  see 
supra  note  75. 

[a]  SunstToks  a  diaease. — Sun- 
stroke occurring  while  the  Insured  is 
engaged  in  the  performance  of  his 
ordinary  duties  Is  not  an  accident, 
but  is  a  case  of  disease.  Dozier  v. 
Fidelity,  etc,  Co.,  46  Fed.  446,  18 
LRA  114;  Sinclair  v.  Maritime  Pass. 
Assur.  Co.,  3  E.  &  E.  478,  107  BCL 
478,  121  Reprint  521. 

89.  T>.  c— Patterson  v.  Ocean  Acc, 
etc.,  Corp.,  25  A^p.  46. 

,„Ind. — Owen  v.  Travelers'  Ins.  Co., 
12  Ins.  L.  J.  75. 

Mo. — Young  V.  Railway  Mail  As- 
soc., 126  Mo.  A.  325,  103  SW  557. 

N.  T.— Gale  v-  Mutual  Aid,  etc. 
Assoc.,  66  Hun  600,  21  NYS  893;  Rey- 
nolds V.  Equitable  Acc  Assoc,  49 
Hun  605.  69  Hun  13.  1  NYS  738  [aff 
181  N.  T.  849,  24  NB  10911. 

Wash, — Horsfall  T.^^niolflc  Muk 
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or  a  ruptore*"  caused  by  lifting,  atooping,  or  other 
set  from  which  injury  would  not  ordinarily  be 
anticipated. 

75]  c.  Disease.  A  disease  contracted  as  the 
result  of  an  injury  such  as  is  contemplated  by  a 
policy  of  accident  insurance  may  be  within  the  pro- 
tection of  the  policy  and  this  nde  has  been  applied 
to  permit  a  recovery  where  the  insured  contracted 
Bright 'b  disease,"  fever,"  kidney  disease,"*  perito- 
nitis,"* jmeumonia,"'  rheumatism,"  or  tetanus,"*  or 
where  a  complication  of  diseases  has  resulted.""  But 
where  nothing  of  an  accidental  nature  has  con- 
tributed to  bringing  on  the  disease  it  is  of  course  not 
within  the  protectitMi  of  ah  accident  policy .'^ 

[$76]  d.  Blood  Poisoning.  Blood  poisoning  re- 
sulting from  an  accidental  wound  or  abrasion  is 


Ina.  Co.,  S2  Wash.  182,  72  P  1028,  H 
AmSR  846  and  note,  63  LRA  425. 

Enff. — Hamlyn  Crown  Acciclen- 
tal  Ins.  Co.,  [ISSSi  1  Q.  B.  7E0;  Mar- 
tin T.  Travellera'  Iiui.  Co.,  1  F.  &  F. 
BOS. 

•0.  XT.  S. — McCarthy  ▼.  Traveler's 
^8.  Co.,  16  7.  Cas.  No.  8,682,  8  Bias. 

Ark. — Standard  U,  etc.,  Ins.  Co.  t. 
S^malts,  60  Ark.  S&8,  B8  8W  49.  74 
AmSR  112  and  note.  . 

Colo. — Travelers'  Ina.  Go.  v.  Hur- 
rar.  16  Colo.  806,  it  P  774,  S6  AmSR 
267. 

Ho.' — Sumntera  v.  PidditT  Hut. 
Aid  Assoc.  81  Mo.  A.  60B. 

Ehie.^Fltton  V.  Accidental  Death 
Ins.  Co.,  17  C.  B.  N.  S.  122,  112  BCL 
122 

[a]  XinrtvM  of  a  Uood  Teaael  due 

to  a  sudden,  unusual,  and  Involun- 
tary movement  Of  the  body  is  an  ac- 
cidental  Injury.    Standard  L.,  etc., 
Ins.  Co.  V.  Schmaltz,  66  Ark.  686, 
SW  49,  74  AmSR  112  and  note. 

[b]  A  raptiiM  of  13m  tjvmanaa. 
of  tne  ear  caused  by  diving  from  a 

Slank  into  water  six  or  seven  feet 
eep  was  an  accidental  injury.  Rodey 
V.  Travelers*  Ins.  Co.,  3  N.  M.  316,  9 
P  348, 

[c]  mvptnre  caused  Itj  atriUifff 
Uow. — ^A  Dlacksmlth,  a  hale  and 
hearty  man.  In  atrtkln^  a  slanting 
"blow  with  a  sledve  hammer,  suddenly 
felt  a  severe  pain  in  the  lower  part 
of  his  abdomen;  the  Injury  proved  to 
be  a  rupture,  producing  hernia,  which 
resulted  in  a  few  days  in  death.  .  It 
waa  held  that  his  death  was  caused 
by  accidental  means.  Atlanta  Aca 
Assoc.  V.  Alexander,  104  Ga.  709,  80 
8E  989,  42  LRA  138. 

[d]  A  Moorerjr  for  ruytar*  baa 
been  denied  (1)  when  It  was  caused 
by  an  attempt  to  close  the  shutters 
of  a  window  (Feder  v.  Iowa  State 
Traveling  Men's  Assoc.  107  Iowa 
688.  78  NW  262.  70  AmSR  212,  43  LRA 
698):  or  (8)  by  endeavoring  to  ret 
clear  of  entangling  garments  (Bmouse 
T.  Iowa  State  TTravellng  Men'a  Aaaoc, 
118  Iowa  436,  98  NW  63). 

fe]  WlMM  Inaaxad  waa  aug^iliif 
wnb  avMacfal  MUroala  and  ruptured 
a  blood  vesael  by  lifting  a  neavy 
weight  the  injury  was  held  not  acci- 
dental. Ntakern  v.  United  Brother- 
hood C.  J.  A.,  98  App.  Div.  864,  87 
NTS  640. 

91.  Caldwell  V.  Iowa  State  Travel- 
ing Men's  Assoc.,  (Iowa)  186  NW  678 
(holding  that  death  from  a  disease 
caused  oy  a  wound  may  be  deemed 
the  proxln^ate  result  of  the  wound, 
within  the  requirements  of  an  acci- 
dent policy  requiring  that  death  re- 
sult solely  by  accidental  means). 

92.  Croaa  v.  Railroad  Aco.  Ina.  Co., 
(N.  P.  1871)  [alt  Bliss  Ufa  Ina.  (1st 
ed)  71]. 

M.  Standard  1,.,  etc,  Ina.  Go.  v. 
Thomas,  (Ky.)  17  SW  276. 

M.    Columbia  Paper  Stock  Co. 
Fidelity,  etc,  Co..  104  Mo.  A.  157.  78 
SW  820  (so  holding  where  the  disease 
was  caused  by   oaadling  Infected 

Barrjr  t.  JJ.  B.  Hntnal  Aeo. 


Assoc,  23  Fed.  712  [aff  131  tT.  S.  100. 
9  set  756,  83  ed.  60];  Freeman  v. 
Mercantile  Mut.  Acc  Assoc.  166 
Mass.  861,  30  NE  1018.  17  LRA  768 
and  note;  North  American  t^,  etc, 
Ins.  Co.  V.  Burroughs,  69  Pa.  43,  8 
AmR  212. 

[a]  Usstmtbnu— Where  Insured, 
who  had  formerly  been  a  farmer, 
while  pitching  hay  In  the  field  pf  a 
relative  whom  he  was  visiting,  re- 
ceived an  Injury  caused  by  the  nan- 
tfle  of  a  pitchfork,  whioh  he  was  ua- 
Iiur,  aUpping  through  hla  hand  and 
strwing  him  In  the  bowels,  produc- 
ing pentonesl  Inflammation  resulting 
in  death,  it  was  held  that  the  death 
resulted  from  an  Injury  occasioned 
by  accident.  North  American  L:,  etc, 
Ina.  Co.  V.  Burroughs.  69  Pa.  43,  8 
AmR  212. 

09.  Peck  V.  Equitable  Acc.  Assoc, 
52  Hun  266,  5  NTS  216;  Armstrong  v. 
West  Coast  L.  Ins.  Co.,  (Utah)  124 
P  518:  Isitt  V.  Railway  Pass.  Assur. 
Co.,  28  Q.  B.  D.  604. 

VT.  Travelers'  Ins.  Co.  v.  Hunter, 
30  Tex.  Civ.  A.  489,  70  SW  798. 

98.  Travelers'  Ins.  Co.  V.  Melick, 
86  Fed.  178.  12  CCA  S44.  27  LRA  629. 

99.  Woodmen  Acc  Assoc  v.  Ham- 
ilton, 70  Nebr.  24,  96  NW  989. 

1.  Appel  V.  Mtna.  L.  Ins.  Co.,  86 
App.  Dlv.  88.  83  NTS  238  Faff  180 
N.  T.  614,  72  NE  1139]  (so  ^oldlnff 
as  to  appendicitis  brbuKht  on  by  rid- 
ing a  bicycle  during  which  the  mus- 
cles usea  in  <^>« rating  ttte  machine 
rubbed  against  the  appendix  and  In- 
flamed It). 

3.  U.  S.— Nax.  V.  Travelera'  Ins. 
Co.,  180  Fed.  986  [rev  142  Fed.  653]; 
Western  Commercial  Travelers'  As- 
soc V.  Smith,  86  Fed.  401.  29  CCA 
223,  40  LRA  668. 

111.— U.  S.  Health,  etc.,  Ins.  Co.  v. 
Harvey,  129  111.  A.  104. 

Iowa. — Jenkins  v.  Hawkeye  Com- 
mercial Men's  Assoe^  147  Iowa  118, 
124  NW  199,  30  LRAN8  1181  and 
note;  I>elaney'  v.  Modem  Acc  Club, 
121  Iowa  688.  97  NW  91,  88  LRA 
60S. 

Ky. — Continental  Caanalty  Co. 
Matthis,  160  Ky.  477.  160  BW  S07; 
Omberg  v.  U.  S.  Mutual  A<H!.  Assoc, 
101  Ky.  303,  40  SW  909,  19  KyL  482, 
72  AmSR  413  and  note. 

N.  T. — Martin  v.  Equitable  Acc. 
Assoc.,  61  Hun  467.  16  NTS  279. 

Wis. — French  v.  Fidelity,  etc,  Co^ 
136  Wis.  869,  lis  MW  889;  1?  LIIaN^ 
1011. 

Can. — Accident  Ins.  Co.  of  North 
America  v.  Toung,  20  Can.  S.  CJ.  280. 

[a]  Abraaloa  caused  by  shoe. — 
Where  an  abrasion  of  the  skin  of  a 
toe,  due  to  wearing  new  shoes,  re- 
sulted in  blood  poisoning  which 
caused  the  death  of  the  insured,  the 
Insurer  was  held  liable.  Western 
Commercial  Travelers'  Assoc  v. 
Smith,  86  Fed.  401.  29  CCA  228,  40 
LRA  663. 

[b]  Where  a  kalfe-ent  wUIe  trlm- 
mur  a  com  resulted  in  blood  poi- 
soning the  insurer  was  held  liable. 
Nax  V,  Travelers'  Ina  Co.,  180  Fed. 
988  rrsT  148  Fed.  863]. 

[ej    Whaia  aa  aailial— »  accM^- 


within  the  protection  of  an  accident  policy;*  but 
it  is  otherwise  where  the  wound  or  abrasion  is  not  an 
accidental  injury  within  the  meaning  of  the  policy.' 

Special  proviidon  in  policy.  Under  a  policy  pro- 
viding indemnity  in  case  of  death  resulting  from 
blood  poison  or  septicaamia,  independently  of  all 
other  causes,  the  insurer  is  liable  where  blood  poison 
is  the  proximate  cause  of  the  death  of  the  insured, 
and  it  is  immaterial  whether  disease  or  a  wound  is 
the  primary  cause  of  the  fatal  blood  poison;'  and  a 
policy  issued  to  a  physician  and  sui^eon,  providing 
indemnity  in  case  of  septic  wounds  caused  by  acci- 
dent while  performing  any  operation  pertaining  to 
his  business,''  does  not  luuit  the  insurer's  liability 
to  cases  where  such  wound  is  received  while  actually 
performing  surreal  operations,  bat  covers  such  in- 

taUy  ptmotoxed  the  palm  of  Us  hua 

with  the  point  or  an  embalming 
needl^  while  embalming  a  dead  body, 
and  blood  poison  set  In,  resulting  In 
death,  the  Inaurw  waa  held  liable^ 
Slmpkina  Hawkeye  Commercial 
Men^a  Assoc,  148  Iowa  548,  1S8  NW 
198.^ 

Cd]   iBdepaadaBt  caw*  of  Oaattu — 

Where  an  accident  policy  Inaured  one 
agalnat  *1l>odlly  Injuries  sustained 
tnrou^  external,  violent,  and  acci- 
dental means,  mdei>endently  of  all 
other  causes,'*  and  Insured  received 
an  acddental  injury  to  his  ler,  cans- 
Ing*  an  abrasion  of  the  ekln,  and  an 
infection  started  at  that  place,  and 
he  died  fifteen  days  later  from  blood 
poisoning.  It  was  held  that  the  death 
was  the  result  of  bodily  Injuries,  In- 
dependently of  all  other  causes. 
French  v.  Fidelity,  etc,  Co.,  186  Wis. 
269,  116  NW  869,  17  LRANS  1011. 

3.  See  Herdic  v.  Maryland  Casu- 
alty Co„  149  Fed.  198,  79  CCA  166. 

[a]  Blood  poison  resnltlag  from  a 
mnxglml  operatloa  on  the  insured  is 
not  an  accident  and  the  insurer  Is  not 
liable,  although  the  policy  provides 
Indemnity  for  blood  poison  from  ac- 
cidental injury.  Herdic  v.  Maryland 
Casualty  Co..  146  Fed.  896  [aff  149 
Fed.  198,  79  CCA  166]. 

[b]  Blood  poison  resnltlar  f^om 
Btnlons  aa  antayoBlat  on  the  teeth 
with  the  fist  in  a  fight  la  not  an  ac- 
cidental Injury.  Fidelity,  etc,  Co.  v. 
Stacey,  14*  Fed.  871,  74  CCA  409.  6 
LRANS  667  and  iiota  [rev  187  Fed. 
1012]. 

4.  n.  S.  Health,  etc.  Ins.  Co.  v. 
Bennett.  106  BW  488,  82  KyL  286. 

[a]  XUnstxatlini^— Where  an  acci- 
dent policy  Inaured  against  the  ef- 
fecta  of  bodily  Injuries  caused  by 
external,  violent,  and  accidental 
means,  which  bodily  injuries  or  their 
effects  shall  not  be  caused  wholly  or 
In  part  by  any  bodily  disease  or  in- 
firmity, for  loss  of  iffe,  loss  of  both 
eyes,  and  other  specified  injuries  or 
losses  stated  separately  Srhen  re- 
sulting from  such  injuries  alone," 
and  following  the  statement  of  apeci- 
fled  Injuries,  *a  separate  paragraph 
was  as  follows:  "For  loss  of  life  only 
resulting  wholly  or  in  part  from  sun- 
stroke, freezing,  septiceemia.  hydro- 
phobia or  the  Involuntary  or  uncon- 
scious Inhalation  of  gas  or  other 
poisonous  vapor,  the  company  will 
pay  one-half  of  the  principal  sum 
provided  In  Schedule  A,"  It  was  held 
that  the  last  paragraph  Insured 
against  loss  of  life  from  scntlccemta. 
although  not  the  effect  of  bodily  .in- 
jury caused  by  external,  violent,  and 
accidental  meana  Schumacher  v. 
Qreat  Eastern  Casualty,  etc,  Co.,  197 
N.  T.  68,  90  NE  863,  27  LRANS  480 
raff  132  App.  Dlv.  989,  117  NTS 
1146]. 

[b]  A  mtaeqwnt  ruffogmma*  artlp- 
alatum  does  not  affect  such  a  pro- 
vision definitely  made  in  the  main 
body  of  the  policy.  Jones  v.  Pennsyl- 
vania Casualty  Co.,  140  N.  C.  SS2,  52 
SB  678,  111  AmSR  841  and  not«,  S 
LRANS  988.   ^  , 
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jury  received  while  preparing  medieal  treatzoenl  for 
a  patient;'  bat  if  the  policy  ig  expressly  limited  to 
blood  poison  resulting  from  iroupds,  it  must  be  so 
applied* 

[$  77]  0.  InteBtioul  Injuries  Inflicted  by  Third 
arsons/   Injuries  inflicted  by  a  third  person  with- 


Persons. 

5.  Central  Acc  Ins.  Co.  R«mbe, 
2S0  III.  151.  77  NE3  128,  110  AmSR 
335.  5  LIIANS  933,  5  AnnCas  IBS 
(where  the  insured  was  cut  by  a  bot- 
tle which  broke  while  he  waa  attempt- 
ing to  open  it  for  the  purpose  of  pre- 
paring treatment  for  a  patient,  and 
mpticuemia  developed,  and  the  insurer 
was  held  liable,  the  court  saying  that 
"  "operation'  means  treatment  per- 
taining to  the  bnslziess  of  the  In- 
mured''). 

6.  Fldelltr,  etc..  Co.  T.  Thompson, 
154  FM.  484.  8S  CCA  tti,  11  XiRANS 
1069. 

[a}  Blood  potaoa  eanaad  by  Mptio 
maXbn  Mar  oeagMI  Into  tlM  er*  of 

a  dentist  while  operating  on  a  Pa- 
tient Is  not  included  in  the  provision 
of  an  accident  policy  for  indemnity 
for  blood  poison  resulting  from  sep- 
tic matter  introduced  into  the  sys- 
tem through  wounds  suffered  In  pro- 
fessional operations,  and  no  recovery 
can  be  had  therefor,  the  court  hold- 
tng  that  there  waa  no  wound  in  the 
meantng  of  the  policy.  Pidellty,  etc., 
Co.  V.  Thompson,  164  Fed.  484,  83 
CCA  824.  11  LRANS  106». 

7.  ■xoeptiOB  In  poUoj  as  to  raeh 
iajmiUs  see  Infra  11  101-107. 

a;  U.  a — Robinson  T.  U.  8.  Mutual 
Acc.  Assoc.,  68  Fed.  82B  [atf  74  Fed. 
10]:  Ripley  v.  Railway  Passengers' 
Assur.  Co.,  29  F.  Cas.  No.  11,864  [att 
18  Wall.  836,  21  L.  ed.  460}. 

Cal. — Richards  v.  Travelers'  Ins.  Co., 
89  Cal.  170,  26  P  762,  23  AmSR  466. 

Ga.— Gaynor  v.  Travelers'  Ins.  Co., 
12  Ga.  A.  601.  77  SB  1078. 

Ind. — Phtsnlx  Acc,  etc.,  Aaaoc.  v. 
Stiver,  48  Ind.  A.  686,  84  NE  772. 

Iowa. — Jones  v.  U.  S.  Mutual  Acc. 
Assoc  92  Iowa  6S2,<1  NW  486. 

Ky. — Campbell  v.  Fidelity,  etc.,  Co., 
109  Ky.  661,  60  SW  482,  22  KyL  1295; 
American  Acc  Co.  v.  Carson,  99  Ky. 
441,  38  SW  169,  18  KyL  808,  69  AmSR 
473  and  note,  34  LRA  801;  Hutch- 
craft  v.  Travelers'  Ins.  Ca,  87  Ky. 
300.  S  SW  670,  10  Kyli  210^  18  AmSR 
484. 

Ulch. — Furbusta  T.  Maryland  Casu- 
alty Co.,  131  MlCb.  814,  01  NW  136, 
100  AmSR  806.  _ 

Mo. — Collins  T.  FldeUtr.  ato,  Co., 
<3  Mo.  A.  868;  Pbelan  v.  Travelers* 
Ins.  Co.,  38  Mo.  A.  640. 

Tenn. — Accident  Ins.  Co.  of  North 
America  V.  Bennett,  90  Teim.  266,  16 
6W  723. 

Wis. — Andrews  T.  V.  8.  Casualty 
Co.,  142  NW  487. 

"According  to  lexicographers,  an 
accident  Is  a  sudden,  unforeseen  and 
unexpected  event.  It  has  been  held 
by  courts  adopting  this  or  any  similar 
deanltlon  that  where  a  man  was 
killed  by  robbers,  that  this  was  a 
cause  of  death  by  accident  in  the 
sense  in  which  that  word  is  used  in 
accident  insurance  policies.  So,  too. 
It  has  been  held  that  death  from  a 
blow  strucit  by  one  who  has  attempted 
to  blackmail  the  assured  was  an  acci- 
dent covered  by  an  accident  insurance 
policy.  In  these  and  all  like  cases 
hi  which  death  occurs  by  violent  means 
external  to  the  man,  and  against  or 
without  Intention  or  concurrence  of 
will  on  tho  part  of  the  man,  death  may 
vrmtriy  be  called  an  accident.  A 
^riied  and  laborious  writer  states  the 
tru©  rule  for  determining  whether  in- 
^Ttes  are  aeddenUL  With  gnat  sim- 
jtflcitr,  deamesB  and  strength,  Biddle 
■ays :  'An  Injury  may  be  said  ob- 
jectively to  be  accidental,  though  sub- 
jectively tt  is  not;  and.  If  It  occur 
wlthoot  the  agency  of  the  Insured,  It 
may  logically  be  termed  accidental, 
though  It  was  brought  about  designed- 
w  by  anotbw  person.'  Bee  Biddle  on 
lasunnca   and   ths  numerous 


out  fault  of  insured  have  been  held  within  acci- 
dent policies;^  and  the  same  rule  has  been  applied 
to  injuries  received  fay  the  inaured  while  quarreling* 
or  flghting,*^  although  there  is  also  authority  for  the 
view  that  the  insurer  is  not  liable  in  such  ease." 

78]   B.  External,   Violent,   and  Accidental 


cited  by '  him  in  his  elaborate  con- 
sideration of  this  sublect  in  his  vol. 
2,  chapter  10,  beginning  at  page  780. 
See,  too,  Bacon's  BeneAt  Societies  and 
Life  Insurance,  vol.  2,  chapter  16,  and 
the  many  cases  there  cited."  Fidelity, 
etc.,  Co.  V.  Johnson.  72  Miss.  833,  886, 
17  S  2,  SO  LRA  206  and  note. 

[a]  Where  oae  was  wasrlald  aad 
assassinated  for  the  purpose  of  rob- 
bery, his  death  was  held  to  have  l>een 
caused  through  accidental,  external, 
and  violent  means.  Butchcraft  v. 
Travelers'  Ina.  Ca,  87  Ky.  <00.  8  SW 
570,  10  KyL  880,  18  AmSR  484. 

[b]  Whezs  insuzad  was  stabbed  1^ 
ma.  Jjisans  persoa  while  Insttred  waa 
on  a  public  highway  on  his  way  from 
a  neifmhor's  premises  to  his  own  home, 
which  stabbing  was  without  provocs^ 
tlon,  wholly  unexpected  and  unforeseen 
by  deceased,  and  resulted  In  bis  death, 
It  constituted  an  accident  within  the 
terms  lOf  a  policy  Insiu'lng  deceased 
against  death  from  injuries  resulting 
solely  and  exclusively  from  external, 
violent,  and  accidental  means,  Phoenix 
Acc,  etc..  Assoc.  v.  Stiver,  42  Ind.  A 
636,  84  NE  772. 

[c]  Saath  bj  hanging  at  Vbm  hands 
of  a  mob  was  an  accident  within  the 
meaning  of  a  policy  against  Injuries 
through  violoiC  external,  and  acci- 
dental meaoa  Fidelity,  etc,  Co.  v. 
Johnson.  78  Miss.  333,  17  S  8,  80  UlA 
206  and  note. 

9.  tJDlon  Casualty,  etc,  Co.  v,  Har- 
roll,  98  Tenn.  G91,  40  SW  1080,  60 
AmSR  872  (holding  that  where  the 
insured  has  no  reason  to  presume  that 
his  adversary  is  armed  or  will  use  a 
deadly  weapon,  and  advances  upon 
him  in  a  threatening  manner,  and  is 
shot  and  killed,  it  cannot  be  said  that 
his  death  Is  not  accidental,  or  that 
he  voluntarily  exposed  himself  to  un- 
necessary danger). 

la  Supreme  Council  O.  C.  F.  v. 
Oarrlgus,  104  Ind.  138,  2  NE  818.  64 
AraR  298  ;  Lovelace  v.  Travelers' 
Protective  Assoc,  126  Mo.  104,  28  SW 
877,  47  AmSR  688.  30  LRA  209:  Col- 
lins V.  Fidelity,  etc,  Co.,  63 -Mo.  A 
262 ;  Accident  Ins.  Co.  of  North  Ameri- 
ca V.  Bennett,  90  Tena.  866.  16  SW 
728.  86  AmSR  686  and  note. 

"The  only  question  that  remains  is 
whether  tho  verdict  should  be'  set 
aside  beoauae  this  undeslned.  unfora* 
seen,  and  ^fortuitous  ocoirrenee  was 
the  result  of  the  breach  of  the  peace. 
There  is  no  special  clause  In  the 

EDlicy  which  vitiates  it  for  that  reason, 
ut  the  contention  Is  that  the  de- 
ceased, having  voluntarily  engaged  in 
a  flght.  must  be  held  reBponsible  for 
the  result  of  it.  If  the  encounter  had 
been  with  deadly  weapons  the  conten- 
tion would  be  sustained,  for  death  or 
disability  would  be  the  natural  and 
not  unexpected  result  of  auch  an  en- 
counter. That  was  the  case  In  Talia- 
ferro V.  Travelers'  Protective  Assoc., 
80  Fed.  368,  26  CCA  494,  where  Talia- 
ferro, the  deceased,  was  the  aggressor 
from  the  Inception  of  the  difficulty,  and 
the  flrst  to  draw  a  deadly  weapon, 
used  exclamations  which  the  court 
said  could  be  'regarded  In  no  other 
light  than  an  invitation  to  a  deadly 
encounter.  In  which  the  deceased  vol- 
untarily put  his  life  at  stak&  and 
deliberately  took  the  chances  of  get- 
ting killed.'  It  cites  the  case  of 
Lovelace  v.  Travelers'  Protective 
Assoc,  126  Mo.  104,  114,  28  SW  877. 
47  AmSR  888,  80  LRA  809,  and  dis- 
ttngulshea  It,  aaying  that,  while  It  ap- 
peared In  that  case  that  the  deceased 
had  engaged  in  a  quarrel  which  he 
might  very  well  have  avoided.  It  did 
not  appear  that  he  had  drawn  a 
weapon  of  any  aor^  or  that  he  Icnew, 
when  he  angacad  la  the  quarrel,  that 


his  opponent  was  armed ;  that  he  had 
no  reason  to  ex[tect  when  he  engaged 
in  the  encounter  that  it  would  result 
in  any  bodily  harm  to  either  party; 
and  for  that  reason  the  court  appears 
to  hav6  held  that  the  nnexpectsd  re- 
sult of  the  affray  was  an  accident,  so 
far  as  the  deceased  was  concerned. 
It  seems  to  me  that  this  case  falls 
within  the  principle  decided  In  Love- 
lace's Case,  and  that  it  does  not  fall 
within  the  principle  of  Taliaferro'* 
Case,  which  is  relied  on  by  the  defend., 
ants,  for  the  principle  decided  In  that 
case  was  this :  "Wnare  a  perMW  thua 
invltea  another  to  a  deadly  enoounter, 
and  does  so  voluntarily,  his  death,  Ic 
h«  suataios  a  mortal  wound,  cannot 
be  r^rarded  as  accidental  iby  any 
definition  of  that  term  which  has  here- 
tofore l>een  adopted.  It  might  as  well 
be  claimed  that  death  Is  accidental 
when  a  man  intentionally  throws  him- 
self across  a  railroad  track  in  front 
of  an  approaching  train,  or  leaps  from 
a  high  precipice,  or  swallows  a  deadly 
poison.'  To  the  contention  by  the  de- 
fendants that  this  cannot  be  called  an 
accident,  because  it  was  the  result  of 
the  voluntary  act  of  the  deceased, 
U.  S.  Mutual  Acc  Assoc.  v.  BSrry, 
131  n.  S.  100,  9  set  766,  38  L.  ed. 
60,  aeems  an  answer.  In  that  case 
death  resulted  from  injjirles  sustained 
by  jumping  off  a  platform,  and  it  was 
contended  in  the  court  below  that,  the 
jumping  being  a  voluntary  act.  It 
could  not  be  called  an  accident ;  that 
he  did  nothing  but  what  he  Intended 
to  do.  But  the  court  below  instructed 
the  jury  that  If,  in  lumping  or  alight- 
ing on  the  ground,  there  occurred 
from  any  cause  any  unforeseen  or  in- 
voluntary movement,  turn,  or  strain 
of  the  body  which  brought  about  the 
Injury,  or  if  there  occurred  any  un- 
foreseen  circumstance  which  Interfered 
with  such  a  downward  movement  as 
he  expected  to  make,  or  as  it  would 
be  natural  to  exi>ect  under  such  cir* 
cumstancea,  which  caused  him  to  alight 
on  the  ground  In  a  different  poaltkm 
or  way  from  that  which  he  Intended 
or  expected,  and  injury  thereby  re- 
sulted, then  the  Injury  would  be  at*, 
trlbutable  to  accidental  means.  The 
Supreme  Court  held  that  there  was  no 
error  in  this  Instruction ;  that  the 
term  'accidental'  was  used  in  this  policy 
in  Its  ordinary  sense,  as  meaning  hap- 
pening by  chance,  unexpectedly  taking 
place,  not  according  to  the  usual 
course  of  things,  or  not  as  expected; 
that  If  the  result  Is  such  as  follows 
from  ordinary  means,  voluntarily  emr 
ployed,  in  a  not  unusual  or  unexpected 
way,  it  cannot  be  called  a  result 
effected  by  accidental  means,  but  that 
if  In  the  act  which  precedes  the  Injury 
something  unforeseen,  unexpected,  un- 
usual occurs  which  produced  the  in- 
jury, then  the  injury  has  resulted 
through  accidental  means."  Per  Braw- 
ley,  X,  In  Carroll  v.  Fidelity,  etc,  Co., 
187  Fed.  1012,  1013  [rev  143  Fed. 
271].   

[a]  niostratloa — Where  the  death 
of  Insured  was  caused  by  being  shot 
while  attempting  to  put  another  per- 
son out  of  the  office  in  a  hotel  at 
which  Insured  was  a  guest  the  Insurer 
was  liable.  Lovelace  v.  Traveler^ 
Protective  Assoc,  126  Mo.  104.  28  SW 
877,  47  AmSR  638,  80  LRA  209. 

11.  Fidelity,  etc,  Co.  v.  Stacey,  149 
Fed.  271,  74  CCA  409,  6  LRANS  667 
and  note  [rev  187  Fed.  1012]  (hold- 
ing  that  the  inaurer  was  not  liable  for 
death  resulUng  fron  blood  poisoning 
due  to  a  wound  eausad  by  striking 
the  antagonist  oa  the  teeth  with  ths 
list). 

[a]   wiMa  ths  inaBfajK  was  Kb* 

~~  and  waa  Injured  in .  o»a^ 
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Means.  It  is  a  very  nsnal  provision  of  an  accident 
policy  that  it  shall  apply  only  to  death  or  injury 
through  ''external,  violent,  and  accidental  means,"" 
in  which  case  the  policy  embraces  only  cases  where 
the  elements  of  force  and  accident  concur  in  effect- 
ing an  injury.^'  But  if  the  cause  of  the  injury  or 
death  can  be  shown  to  be  due  to  accidental  or  un- 
natural means  this  imports  that  such  injury  or  death 


is  due  to  external  and  violent  means,^*  and  the  na- 
ture and  character  of  thfr  injury  may  idso  be  suffi- 
cient to  establish  that  it  was  inflieted  by  eztconal 
and  violent  means.'° 

Tbe  degree  of  violence  is  not  always  a  controlliag 
consideration,  and  slight  violence,  resulting  in  dis- 
ease, may  be  sufficient  upon  which  to  prraicate  a 
recovery  under  the  policy.'* 


sequence  the  Insurer  Is  not  liable. 
Fidelity,  etc.,  Co.  v.  Stacey.  143  Fed. 
271,  74  CCA  409,  6  LRAN8  657  and 
note  [rev  137  Fed.  1012} ;  Taliaferro 
V.  Travelera'  Protective  Asboc,  80 
Fed.  368,  25  CCA  494. 

la.  See  Jenkins  v.  Hawkeye  Com- 
mercial Men's  Assoc.,  147  Iowa  113, 
124  NW  199,  30  LRANS  1181  (where 
It  is  said  that  such  a  provision  is  In- 
tended to  avoid  stability  upon  a  fraud- 
ulent claim  for  bodily  InjurlsB  based 
solely  upon  the  testimony  of  the  In- 
Bured). 

[a]  Sscli  a  proTlalOB  im  not  m- 
UHed  Iv  am  aAdltloul  elavM  in  the 

policy  excluding  certain  modes  of 
violent  injury  or  death.  Southard  v. 
Railway  Passenger  Assur.  Co.,  34 
Conn.  E74.  22  F.  Cbs.  Na  13,182 
(holding  that  the  injury  or  death  must 
still  be  caused  by  "violent  and  acci- 
dental means"). 

18.  Continental  Casualty  Co.  v.  Oe- 
bum,  176  Ala.  857,  57  S  852;  Schmld 
V.  Indiana  Travelere'  Acc,  Assoc.,  42 
Ind.  A.  483.  85  NE  1032;  Sinclair  v. 
Maritime  Pass.  Ins.  Co.,  S  G.  ft  E. 
478.  107  ECL  478,  121  Reprint  G21. 

[a]  "Snob  InJwlaa  aloiM."— Where 
the  policy  provided  for  the  payment 
of  an  Indemnity  for  t)odlly  injury 
effected  during  the  life  of  the  certi- 
ficate through  external,  violent,  and 
accidental   means,   and    also   for  the 

Kyment  of  a  stated  amount  if  the 
a.th  of  Insured  should  result  from 
Buch  Injuries  alone  within  ninety  days 
from  the  date  of  the  accident,  it  was 
held  that  the  words  "such  injuries 
atone"  referred  to  the  kind  of  injury 
which  furnished  the  basis  of  Indemnity, 
namely,  bodily  injury  effected  during 
the  life  of  the  certificate  through 
external,  violent,  and  accidental  means. 
Moore  v.  Wildey  Casualty  Co.,  17C 
Xfasa  418,  67  Nf3  67S. 

[b]  Sferaln,  followeA  hj  appendl- 
oIlMJ-^An  acddent  policy  provided  In- 
demnity for  loss  of  time  from  the  effect 
of  "personal  bodily  injury  caused  solely 
by  external,  violent  and  accidental 
means."  The  insured  while  bowling 
strained  his  side,  and  his  physician 
found  a  tenderness  of  the  muscles  of 
the  front  and  back  of  the  abdomen 
on  the  right  side,  which  could  be  as- 
certained by  the  touch,  and  in  a  few 
days  the  Insured  developed  appendi- 
citis, caused  directly  by  the  irregular 
working  of  the  muscles  and  parts  of 
tbe  body  around  the  abdominal  region, 
which  resulted  from  the  strain,  and 
insured  was  disabled  from  work  for 
four  months.  It  was  hold  In  an  action 
for  disability  benefits  that  there  was 

'no  "personal  bodily.  Injury  caused 
solely  by  external,  violent  and  acci- 
dental means,"  and  that  Insured  could 
not  recover.  Lehman  v.  Great  Western 
Acc.  Assoc.,  165  Iowa  737,  1S3  NW 
752,  42  LRANS  B62  and  note. 

[c]  I  Batoppel  of  lasnzer,— Where 
the  insurer  admits  Its  liability,  only 
denying  liability  for  an  increased 
amount  agreed  to  be  paid  in  case  of 
death  under  certain  conditions,  it  Is 
estopped  to  deny  that  death  was  ac- 
cidental. Fidelity,  etc.,  Co.  v.  Mor- 
rison. 120  TO.  A.  SSO. 

14.  MlUer  v.  Fidelity,  etc.  Co..  07 
Fed.  8S8;  Western  Commercial  Trav- 
elera' Assoc.  V.  Smith,  85  Fed.  401, 
40S,  29  CCA  223,  40  LRA  663 :  Atlan- 
ta Acc.  Assoc.  V.  Alexander,  104  Oa. 
709.  80  SE  939,  42  LRA  188;  Healey 
V.  Northwest  Mut.  Acc.  Assoc.,  133  111. 
656,  26  NE  62,  28  AmSR  637,  9  LRA 
871  and  note;  Bacon  v.  U.  8.  Mutual 
Aca  Aiaoc,  128  N.  T.  804,  26  NE 
S8B.    80    AmSR    748,    »    I^EtA    61?  t 


Maryland  C^ualty  Ca  v.  Hudglns, 
{Tex.  Civ.  A.)  72  SW  1047;  WInspear 
V.  Aca  Ins.  Co.,  42  L.  T.  N.  S.  900 
[aff  6  Q.  B.  D.  42].  See  also  Eggen- 
berger  v.  Guarantee  Mut.  Acc.  Assoa, 
41  Fed.  172;  Pervangher  v.  Union 
Casualty,  etc.,  Co.,  86  Miss.  31,  84,  37 

5  461  [clt  Cyc] :  Summers  v.  Fidelity 
Mut.  Aid  Assoc,  84  Mo.  A.  605 ;  Paul 
V.  Traveler^  Ins.  Co..  112  N.  Y.  472, 
20  NE  347,  8  AmSR  768  and  note ; 
Mallory  v.  Travelers'  Ins.  Co.,  47  N. 
Y.  62,  7  AmR  410;  Tucker  v.  Hart- 
ford Mut  Ben.  L.  Ins.  So..  60  Hun 
60,  4  NTS  606 ;  Wehle  v.  U.  S.  Mutual 
Acc  Assoc.,  11  Misc.  86,  81  NTS  865 ; 
U.  S.  Mutuid  Acc.  Assoc.  v.  Newman, 
84  Va.  58,  8  SE  806;  Horsfall  v. 
Pacific  Mut  L.  Ins.  Co.,  32  Wash. 
18&  136,  72  P  1028.  98  AmSR  846 
and  note.  68  LRA  425  [clt  Cycj.  See 
also  Trew  v.  Railway  Pass.  Assur.  Co., 

6  H.  A  N.  211  [aff  6  H.  A  N.  8891  ; 
Reynolds  v.  Acc  Ins.  Co.,  88  Ij.  T. 
Rep.  N.  S.  820. 

fa]  AppllcatlOB  of  role, — In  Paul 
V.  Travelers'  Ins.  Co.,  112  N.  Y.  472, 
20  NB  347,  8  AmSH  758  and  note.  3 
LRA  443  and  note  [aff  45  Hun  313, 
10  NYSt  306],  it  appeared  that  the 
Insured  was  found  dead  in  his  bed  in 
his  rodm  at  a  hotel.  The  gas  had.  In 
some  way,  been  turned  on ;  the  at- 
mosphere was  filled  with  It  and  death 
was  caused  by  breathing  the  atmos- 
phere. It  was  held  that  death  was  oc- 
casioned by  external  and  violent  means 
within  the  meaning  of  the  policy,  the 
court  saying:  "That  a  death  Is  the 
result  of  accident,  or  Is  unnatural. 
Imports  an  external  and  violent 
agency  as  the  cause."  This  case 
overrules  in  part  Hill  v.  Hartford  Acc. 
Ins.  Co.,  22  Hun  (N.  T.)  187,  where 
It  was  held  that  the  death  of  a  physi- 
cian resulting  from  drinking,  by  mis- 
take, water  from  a  goblet  in  which 
there  was  poison  was  not  effected 
through  external  and  violent  means. 

[b]  Wheve  one  stagto  pvedoulnant 
•ffeiuv  Is  disclosed  directly  producing 
as  a  probable  result  the  Injury,  which 
Is  accidental,  and  which  operates  In- 
dependently of  all  other  like  causes, 
the  effectual  means  required  by  an 
accident  policy  Insuring  against  bodily 
Injuries  effected  directly  and  indepen- 
dently ox  all  other  causes  through 
external,  violent,  and  accidental  means 
exist  Bobaker  v.  Travelers"  Ins.  Co., 
(Masa)  102  NFi  342. 

[cl  XavoInntaTy  death  by  <teown- 
Ing  Is  death  by  external,  violent,  and 
accidental  means,  within  the  fiieaning 
of  an  accident  life  policy.  De  Van  v. 
Commercial  Travelers'  Mut.  Ace. 
Assoc.,  92  Hun  266,  36  NYS  981  [aff 
157  N.  Y.  690,  51  NE  1090}  ;  U.  S. 
Mut.  Acc.  Assoc  V.  Hubbell,  56  Oh.  St. 
516.  47  NE  544.  40  LRA  453. 

[d]  Preeslnff^Where  the  Insured 
froae  to  death  as  a  result  of  the  break- 
ing down  of  a  conveyance  and  his 
consequent  enforced  expQ.?ure  to  a 
sudden  storm  It  was  held  that  his  death 
was  caused  by  external,  violent,  and 
accidental  means.  North  West  Com- 
mercial Travellers'  Assoc.  v.  London 
Guarantee,  etc.,  Co.,  10  Man.  537. 

[e]  Stooping. — In  Hamlyn  v.  Crown 
Accidental  Ins.  Co.,  [1893J  .1  Q.  B. 
750,  764,  plaintiff  effected  an  Insurance 
with  defendants  against  "any  bodily 
Injury  caused  by  violent,  accidental, 
external,  and  nsible  means."  The 
policy  contajned  a  proviso  excepting, 
among  other  things.  Injuries  arising 
from  "natural  disease,  or  weakness, 
or  exhaustion  consequent  upon  dis- 
ease." In  stooping  to  pick  up  a  marble 
dropped  by  a  chUd.  Dlalntur  dislocated 


the  cartilage  of  his  knee.    Before  the 
accident  plaintiff  had  not  suffered  from 
any  weakness  of  the  knee  or  knee  joint 
It  was  held  that  plaintiff  was  entitled 
to  recover.    In  discussing  the  meaning 
of  the  requirement  that  Injury  must 
arise  from  a  violent  accidental,  ex- 
ternal, and  visible  cause.  Lopes,  Jj.  J., 
said :     "In  stoopitw  to  pica  up  the 
marble  the  plaintiff  used  some  extra 
exertion  and  some  extra  physical  force, 
and  I  think  that  the  expression  'vio- 
lent' Is  satisfied  by  the  facts  which 
attended  the  tnjan-.     The  cause  of 
the  injury  was  accidental  in  the  sense 
that  the  Injury  was  a  casualty  and  un- 
foreseen and  unexpected.    Then  comes 
the  word  'external,*  and  In  construing 
that  word  It  Is  Important  to  bear  in 
mind  the  other  part  of  the  policy  which 
deals  with  matters  internal.  Ixxiking 
at  the  contrast  between  matters  ex- 
ternal and  matters  Internal,  It  Is  sur- 
gested  that  the  resistance  of  the  floor 
supplies  the  external  cause.     I  think 
a  more  obvious  cause  is  the  act  of 
reaching  after   the   marble   and  the 
wrench  which  accompanied  that  act 
That  stooping  and  reaching  after  the 
marble  was  certainly  not  an  Internal 
cause,    but  was.   In   my  opinion,  an 
external  cause  within  the  policy.  Once 
admit  that  there  Is  an  external  cause, 
It  is  plain  that  It  was  a  visible  one. 
and  that  condition  also  of  the  policy 
iB  satisfied." 

[f  ]  The  Wte  of  an  Iwwot  renltlnff 
In  blood  polaoning  Is  an  external, 
violent,  and  accidental  means  within 
the  meaning  of  the  policy.  Ombcrg 
V.  U.  S.  Mutual  Acc  Assoc.  101  Ky. 
303,  40  SW  909,  19  Kylj  468.  72 
AmSR  413. 

[g]  An  injnrr  zesaltlBg'  flrom  a 
fall  due  to  temporary  dlsMUW  Is  ex- 
ternal, Violent,  and  accidental.  Meyer 
V.  Fidelity,  etc,  Co.,  96  Iowa  878,  6S 
NW  S28,  69  AmSR  874  and  note; 
Interstate  Casualty  Co.  v.  Bim.  IS 
Oh.  Cir.  Ct  488.  JO  Oh.  cjr.  Dec  Sll. 
,  fh]  Death  eawed  by  an  esoMstT* 
dose  of  medicine  prescribed  by  a  phy- 
sician Is  a  death  from  exterfiah  violent, 
and  accldentar  means  within  the  terms 
of  the  policy.  Dezell  v.  Fidelity,  etc.. 
Co.,  176  Mo.  253,  75  SW  1102.  But 
in  Bayles  v.  Travelers'  Ins.  Co.,  2  F. 
Cas.  No.  1.138.  14  Blatchf.  143.  145 
[rev  118  tl.  S.  816,  6  SCt  494,  28  L.  ed. 
989],  a  case  quite  Identical  In  fact. 
Benedict  J.,  said :  "I  do  not  consider 
that  violence  can  fairly  be  said  to  be 
an  Ingredient  In  the  act  of  taking  a 
dose  of  medicine,  although  the  medi- 
cine be  destructive  In  Its  action  and 
death  the  result,"  and  Judgment  for 
defendant  was  directed. 

[  1  ]  Death  resulting  from  takinc 
poison  by  mistake  is  a  death  from  ex- 
ternal, violent,  and  accidental  means. 
Healey  v.  Northwest  Mut  Acc.  Assoc., 
138  III.  ff56,  25  NE  52,  28  AmSR  637. 
9  LRA  371  and  note;  Northwest  Miit. 
Acc.  Assoc.  V.  Tuggle,  39  III.  A.  609 
[rev  on  another  point  138  HI.  428. 
28  NE  1066]. 

16.  Accident  Ins.  Cc  v.  Cnuidal. 
120  U.  S.  527,  7  SCt  686,  80  L.  ed.  740 
[aff  27  Fed.  40]  ;  Peck  v.  Equitable 
Acc.  Assoc,  62  Hun  255,  6  NYS  215, 

[a]  ZUnatraUon. — ^Where  a  person, 
while  crossing  a  railroad  track.  wa» 
knocked  down  and  killed  by  a  car 
under  circumstances  which  did  not 
indicate  suicide,  the  death  was  acci- 
dental within  the  meaning  of  a  pollcjr 
Insuring  against  death  "through  ex- 
ternal, violent  and  accidental  means." 
Payne  v.  Fraternal  Acc.  Assoc,  ll» 
Iowa  848,  98  NW  861. 

16.   Southard^  v.-  Railvay 
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n«  wozd  *'«zteniil*'  in  sneh  a  daiue  Tefen  to 
the  means  which  cause  the  injury  and  not  to  the 
injury  itself,^'  in  which  respect  this  daose  differs 
iam  one  requiring  external  and  visible  signs  of 
ugniy,""  and  ai^  injury  which  is  caused  by  means 
coming  from  outside  the  body  of  the  insured  is  with- 
in such  a  provision." 

[%  79]  0.  £3ctenul  and  Visible  Signs  of  Injory— 
1.  In.  G«MraL  A  very  usual  i>rovision  in  accident 
insurance  polieies  is  that'  the  insurer  shall  not  be 
liable  unless  there  is  some  external  and  visible  sign 
or  mark  of  ttie  injury,  or  the  injury  shall  leave  a 
visible  mark  on  the  bod^,  or  some  other  language  of 
similu-  import,^  in  which  case  no  recovery  ean  be 
bad  where  the  requirement  is  not  met.*^ '  Such  a  pro- 
vision does  not  require  that  an  external  or  visible 
sign  of  the  injury  shall  become  apparent  immedi- 
ately after  the  happening  of  the  aocidratt    and,  con- 


versely, if  there  were  visible  marks  of  the  injury 
when  the  accident  happened,  a  recovery  for  death  is 
not  precluded  by  the  fact  that  such  marks  became 
obliterated  before  the  death  occurred.^  A  proviso 
to  the  effect  that  the  risk  is  not  to  extend  '*to  any 
bodily  iiijuiy  of  which  there  shall  be  no  external  and 
visible  signs  upon  the  body  of  the  insured,"  will,  it 
seems,  refer  only  to  those  injuries  which  are  non- 
fatal; and  where  the  proviso  is  that  the  poti^  does 
not  insure  against  death  or  disablement  from  acci- 
dents that  shall  bear  "no  external  and  visible 
marks,"  this  does  not  mean  that  thrae  must  be  ex^ 
ternal  and  visible  marks  on  the  body  of  insured,  but 
only  that  there  must  be  some  external  and  visible 
evidence  that  the  death  or  disablement  was  acci- 
dental." 

[$  80]  ft.  Nature  of  Uark  or  Sign.  It  is  not  ne&t 
essary  that  the  mark  or  sign  of  the  injury  should 


Astur.  Col,  S4  Conn.  6T4,  12  F.  Gaa. 
Na  1S,182,-  -Stna  L.  Xna.  Co.  v.  Fltx- 
Kenld,  165  Xnd.  S17.  7S  NE  SS2,  112 
AtnSR  n%,  1  LJIANS  4SS,  6  AimCas 
SS 1. 

17.  MUler  v.  Wdellty,  etc.  Co,  97 
rW.  838 ;  General  Ace,  etc.,  Corp.  v, 
Meredith,  141  Ky.  92,  132  SW  191 ; 
American  Acc.  Co.  v.  Reigart,  94  Ky. 
647.  23  SW  191,  16  KyL  4fl9.  42 
AmSR  374,  21  LRA  661;  Pervangher 
V.  Union  Casualty,  etc.,  Co.,  85  Miss. 
21.  27  8  461 ;  Dezell  v.  fidelity,  etc 
Co..  176  Mo.  263,  7B  SW  1102;  Young 
V.  Railway  Mall  Assoc.,  126  Mo.  A. 
225,  103  SW  557.  See  also  Ocean  Acc, 
etc,  Corp.  V.  FowIIe,  83  Can.  S.  C.  253. 

1&    See  Infra  ||  79-80. 

IS.  Jenkins  v.  Hawkeye  Commercla! 
Men's  Assoc.,  147  Iowa  118,  124  NW 
199.  30  LRANS  1181  and  note. 

ra]  .  ClioklB9  on  food  w^illa  mttaur. 
—In  American  Acc.  Co.  v.  Relgart.  94 
Ky.  B47.  5B0.  23  SW  191,  15  KyL  469, 
At  AmSR  374,  Si  LRA  flSl,  tiie  in- 
sured lost  ills  life  by  eating  a  piece 
of  beefsteak  that  In  the  attempt  to 
swallow  accidentally  passed  into  his 
windpipe,  choking  him  to  death  in  a 
few  minutes.  It  was  held  that  death 
was  caused  by  external,  violent,  and 
accidental  means  within  the  meaning 
of  the  policy.  The  court,  by  Pryor,  J., 
sajd  :  "It  was  not  designed  that  there 
should  be  such  external  violence,  as 
a  Call,  a  kick,  or  a  blow  on  the  person, 
as  would  cause  death  or  an  Injury 
before  the  liability  of  the  company 
could  arise.  This  language  was  in- 
««1ed  In  the  contract  to  protect  the 
company  against  hidden  or  secret  dis- 
eases resulting  In  Injury  where  there 
was  no  manifestation  of  hann  to  the 
external  body.  Th^  were  not  at- 
temptliiB  to  restrict  their  llabUlty  to 
a  particular  kind  of  accidents,  but 
were  guarding  the  contract  by  the  use 
of  such  terms  as  would  prevent  liability 
for  injuries  not  originating  from  ac- 
cidental causes,  and  that  were  liable 
to  occur  at  any  time  from  natural 
causes.  ...  It  Is  plain,  we  think, 
that  the  means  or  that  which  caused 
the  Injury  should  be  external,  and 
not  that  the  Injury  should  have  been 
external." 

[b]  Blood  jpolMBlair^d)  Death 
caused  by  a  fishbone  lodging  in  the 
rectum  was  by  "external,  violent  and 
accidental"  means,  although  death  re- 
sulted directly  from  blood  poisoning, 
which  would  not  have  resulted  except 
for  the  bone,  the  lodging  of  the  bone 
In  the  rectum  being  an  "accident." 
Jenkins  v.  Hawkeye  Commercial  Men's 
Assoc..  147  Iowa  113,  124  NW  199, 
30  LRANS  1181  and  note.  (2)  An 
tnstructlon  that  ff  Insured  was  injured 
by  violent  and  accidental  means  and 
blood  poisoning  resulted  and  contrlb- 
otcd  to  or  hastened  the  death  of  In- 
mred.  It  was  not  such  disease  or 
bodily  Infirmity  as  would  prevent  re- 
covery under  an  accident  Insurance 
policy  is  proper.  Rathjen  v.  Wood- 
men Acc   Anoc..    (Nebr.)   141  NW 

tl  C.  J.— 28] 


Msala  oauMd  by  Ufttatf  a 
bnrda  ia  an  Injury  froni^^*ex- 


bMTV  bnrda  ia  an  Injury  _ 
temaJ  and  material  cause."  Martin 
V.  Travelers'  Ins.  CO.,  1  P.  A  P.  606. 
[d]    Zajnry    to  bow*ls«--lnsured 

died  from  a  bodily  Injury  effected 
through  external,  violent,  and  acci- 
dental means  where  be  died  from  In- 
jury to  the  bowels  caused  by  receiving 
a  sudden  Jolt  In  stepping  off  the  end 
of  a  pavement.  General  Acc.,  etc.. 
Assur.  Corp  v.  Meredttli.    141  Ky.  92, 

182  SW  191. 

[el  Bnioid*  wlill«  liwln*  Is  an  In- 
jury effected  through  external  means. 
Crandal  v.  Accident  Ins.  Co.  of  North 
America.  27  Fed.  40  [afl  120  U.  a 
527,  7  set  086.  30  L.  ed.  740. 

20.  See  Barry  v.  U.  S.  Mutual  Acc. 
Assoc..  23  Fed.  712  raff  131  U.  8. 
100,  9  set  765,  38  L.  ed.  00]. 

[a]  A  pOlloT  may  limit  th*  n- 
oovery  (l>  in  case  of  Injuries  leaving 
no  external  or  visible  sign.  See  .^na 
L.  Ins.  Co.  V.  Bethel,  140  Ky,  «09,  181 
SW  523.  (2)  But  of  course  the  pres- 
ence of  an  external  visible  mark  on 
the  body  renders  such  a  condition  in- 
applicable,  and  the  Insured  is  en- 
titled to  the  full  Indemnity.  Kenny 
V.  Bankers'  Acc.  Ins.  Co.,  186  Iowa 
146,  113  NW  666.  (2>  Where  a 
policy  provided  In  one  place  that  the 
Insurance  was  against  "personal 
bodily  Injury  leaving  upon  the  body 
external  marks  of  ■  contusion  or 
wounds ;"  In  another,  that  It  was 
against  *^dlly  injuries,  such  as  dis- 
locations, fractures  .  .  .  drowning," 
etc.,  and  In  another  place  limited  the 
liability  In  case  of  drowning,  when 
the  facts  of  the  accident  are  not  es- 
tablished by  testimony  of  eyewitneeses, 
and  when  the  body  la  not  recovered 
and  identified,  and  "in  case  of  Injuries, 
whether  fatal  or  disabling,  of  which 
tiiere  Is  no  visible  mark  on  the  ex- 
terior of  the  body,"  it  was  held  that, 
under  the  rule  that  any  doubt  arising 
upon  the  face  of  an  insurance  policy 
as  to  Its  meaning  Is  to  be  resolved 
in  favor  of  the  Insured,  the  provisions 
relating  to  contusions  and  wounds  did 
not  apply  to  a  case  of  drowning  so 
as  to  exempt  liability  where  insured 
was  drowned  and  there  were  no  marks 
on  his  body,  Lewis  v.  Brotherhood 
Acc.  Co.,  194  Mass.  1,  79  NE  802,  17 
LRANS  714  and  note. 

[b]  A  by-law  of  an  Insurance  com- 
pany requiring  the  presence  of  an 
external  mark  of  violence  will  not.  In 
the  absence  of  express  contract,  oper- 
ate as  to  a  policy  issued  before  Its 
adoption,  Voung  v.  Rallwav  Mail 
Assoc..  126  Mo.  A  326,  108  SW  557. 

81.  Goodes  V,  Order  of  United  Com- 
mercial Travelers  of  America.  (Mo,  A) 
166  SW  996. 

aa.    Dent  V.  Railway  Mall  Assoc, 

183  Fed.  840;  Pennington  v.  Pacific 
Mut  L.  Ins.  Co.,  85  Iowa  468,  62  NW 
482,  39- AmSR  806;  Thayer  v.  SUnd- 
ard  L..  etc„  Ins.  Co.,  68  N.  H.  677, 
41  A  182;  Horsfall  v.  Pacific  Mut.  U 
Ins.  Co..  82  Wash.  182.  72  P  1028, 
62  AmSR  846,  St  LRA  426. 


[a]  An  ottsnwl  and  vislU*  mufe 
appanat  ahortlj  after  the  happening 
Of  the  accident  and  in  coaneqtiance 
thereof  la  sufflclenL  Pennington  v. 
Pacific  Mut  'L.  Ins.  Co.,  86  Iowa  468, 
62  NW  482.  29  AmSR  806. 

[b]  Votaea  Ivth— Where  an  accident 
policy  provided  that  no  benefit  or  sum 
whatever  should  be  payable  thereunder 
unless  the  accident  alone  resulted  In 
producing  visible,  external  marks  of 
Injury  or  violence  suffered  by  the  body 
of  the  member,  but  did  nqt  provide 
when  the  visible  marks  must  be  pro- 
duced, it  was  a  sufficient  compliance 
with  the  jpolicy,  in  a  case  where  in- 
sured died  as  the  result  of  his  hand 
coming  In  contact  with  poison  Ivy 
where  claim  was  made  on  the  policy 
for  the  death  that  the  visible  marks 
appeared  before  insured  died.  Dent  v. 
Railway  Mall  Assoc^  183  Fed.  840. 

83.  Bemays  v.  U.  8,  Mutual  Aco. 
Assoc,  46  Fed.  455. 

34.  Eggenberger  v.  Guarantee  Mut 
Acc.  Assoc,  41  Fed.  172;  McGHnchey 
V.  Fidelity,  etc.,  Co.,  80  Me.  251,  14 
A  13,  6  AmSR  190:  Paul  v.  Travelers' 
Ins.  Co,,  112  N.  Y.  472,  20  NB  347, 
8  AmSR  768,  3  LRA  443  [aff  46  Hun 
313.  10  NTSt  306]  ;  Mallory  v.  Trav- 
elers' Ins.  Co.,  47  N.  Y.  62,  7  AmR 
410. 

85.  Union  Casualty,  etc.  Co.  v. 
Monry.  18  Colo.  A  396.  71  P  677  ; 
Freeman  v.  Mercantile  Mut  Acc. 
Assoc.,  156  Mass.  851.  354,  30  NB 
1018,  17  LRA  753  ;  Mennelley  v.  Era- 

Rloyers'  Liability  Assur.  Corp.,  148 
f.  Y.  596.  48  NE  64,  51  AmSR  716 
and  note,  81  LRA  686  [rev  72  Hun 
477.  26  NYS  230J ;  North  West  Com- 
mercial Travelers'  Assoc.  v.  London 
Guarantee,  etc..  Co.,  10  Man.  687. 

 [a]    81|riu  of  dsatli  by  drowttbir.— 

Where,  after  taking  the  body  of  In* 
sured  from  the  water.  It  was  found 
filled  with  water,  which  ran  from  the 
mouth,  It  was  held  that  there  was 
sufficient  visible  and  external  signs 
of  accldoital  death  by  drowning.  Welile 
V.  U.  S.  Mutual  Acc.  Assoc,  11  Misc. 
36.  81  NYS  865  taff  163  N.  Y.  116, 
47  NB  36,  60  AmSR  598]. 

rb]  SWB«  of  dsath  by  labalatioa 
of  ns_where  there  were  no  eMemal 
visible  signs  upon  Insured's  body,  but 
the  room  was  full  of  ga;^,  and,  upon 
resorting  to  artificial  respiration  the 
emanation  of  the  gas  from  the  Iwdy 
could  be  perceived.  It  was  held  that 
there  were  sufficient  external  and  vis- 
ible signs  of  death  by  accidental  mean;:. 
Mennelley  v.  Employers'  Liability 
Assur.  Corp.,  148  N.  Y.  596.  42  NE  64. 
61  AmSR  716,  31  LRA  686  frev  72 
Hun  477.  26  NYS  280], 
'  [c]  TlM  imailoa  of  blood  from 
insured's  ear  and  nostril  after  Ills 
death  was  a  "visible  sign"  of  external 
injury,  under  an  accident  policy. 
Goodes  V.  Order  of  United  Commercial 
Travelers  of  America,  (Mo.  A)  156 
8W  996. 

[d]  A  riflaws  of  the  ttnm  of  Um 
brilm  disclosed  by  an  autopsy  has 
besn  held  sufllelaiL    imion  Casualty* 
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be  in  the  form  of  a  cut,  bruise,  oontasion,  laceration, 
or  broken  limb,'"  for  there  may  be  external'  signs  of 
a  wholly  internal  injury,"  and  a  visible  evidence  of 
an  internal  injury''  or  strain,"  such  as  a  discolora- 
tion of  the  skin,*"  a  ^bleeding  at  the  nose,"  a 
shrinking  of  the  miiscles,  lameness,  and  breaking 
down  of  bones,*^  or  pallor,  emaciation,  and  decline, 
ia  sufficient.  It  has  also  been  held  that  the  sigp  of 
an  injiiry  is  visible  within  the  meaning  of  the  policy 
if  it  is  apparent  to  the  touch,  although  not  percepti- 
ble  to  the  eye," 

"Wouidfi,"  within  the  meaning  of  an  accident 
policy  requiring  injury  to  result  from  external,  etc., 
means  leaving  wounds  visible  to  the  naked  eye, 
means  injuries  of  every  kind  which  affect  the  body, 
including  bruises,  contusions,  fractures,  luxations, 
etc.,  or  any  lesion  of  the  body." 

Dead  body  as  sign  of  injury.  Under  the  earlier 
provision  in  accident  policies  requiring  the  presence 
of  a  visible  sign  of  injury,  the  courts  held  the  dead 
body  itself  to  be  sneh  s^  ;**  bat  in  more  recent  poli- 

S9S, 


etc.,  Co.  V.  Mond7>  18  Colo.  A. 

71  P  fl77. 
se.   Thayer  v.   Standard   !>.,  etc., 

Ins.  Co.,  6S  N.  H.  B77,  41  A  182 ;  Royal 
Casualty  Co.  v.  NelBon,  (Tex.  Ctv.  A.) 
16S  SW  <74:  Horsfall  v.  Pacific  Uut 
Jj.  Ins.  Ca,  S2  WaiA.  132.  18«.  7t  P 
lOSi,  98  AmSR  846,  88  ZAA  4IS  [qnot 
CycJ. 

ar.  Owens  T.  Travelers'  Ins.  Co., 
find.)  12  Ins.  L.  J.  7S ;  Root  v.  Lon- 
don Guarantee,  etc.,  Co.,  93  Apo.  Dlv. 
678,  86  NYS  lOBB  [alf  180  N.  T.  627, 

72  NE  1150] ;  Horsfall  v.  Padflc  Mut 
L.  Ins.  Co.,  82  Wash.  132.  72  P  1028, 
88  AmSB  848,  88  LRA  42K. 

"There  must  be  an  external  and 
visible  sign  ot  the  Injury,  but  it  does 
not  necessarily  follow  from  that  that 
the  Injury  must  be  extemaL  .  .  . 
Visible  slsna  ot  Injury,  within  the 
meanlns  of  this  policy,  are  not  to  be 
confined  to  broken  limbs  or  bruises 
on  the  surface  of  the  body.  There 
may  be  other  eztemat  Indications  or 
evidences  whlah  are  visible  signs  of 
Internal  Injury.  Complaint  or  pain 
Is  not  a  vlstble  sign,  because  pain 
you  cannot  see ;  complaint  of  Internal 
soreness  is  not  such  &  slgu,  for  that 

}rou  cannot  see;  but  If  the  Internal 
njury  produces,  for  example,  a  pale 
and  sickly  look  In  the  face,  If  It 
f»u8es  vomltinE  and  retching,  or 
bloody  or  unnatural  discharges  from 
the  bowels ;  if  in  short,  it  sends  forth, 
to  the  observation  of  the  eye,  In  the 
struggle  of  nature,  any  signs  of  the 
bajuiy, — then  those  are  external  and 
visible  signs,  provided  they  are  the 
direct  results  of  the  injury."  Per 
Dyer,  J.,  In  Barry  v.  U.  S.  Mutual 
Acc.  Assoc,  23  Fed.  712,  716  [aX  131 
U.  8.  100,  9  set  765.  38  L.  ed.  60]. 

[a]'  Operation  of  extsnua  maaiia 
mar  M  wholly  Intsraal,  Miller  v. 
PIdelltr,  etc.,  Co.,  97  Fed.  886. 

88.  Royal  Casualty  Co.  v.  Nelson. 
(Tex.  Civ.  A.)   153  SW  674. 

88.  U.  S.  Mutual  Aco.  Assoc  v. 
Banr.  131  U.  S.  100,  9  UCt  765,  88  L. 
ed.  80 :  Thayer  v.  Standard  L.,  etc., 
Ins.  Co..  68  N.  H.  677,  678,  41  A 
188 :  Oale  v.  Mutual  Aid,  etc.  Assoc., 
68  Hun  800,  81  NTS  893. 

aOi.  Thasrer  v.  Standard  L.,  etc.  Ins. 
Ca,  68  NrH.  577.  41  A  188. 

31.  Wbltehouse  v.  Travelen^  Ins. 
Co..  2»  ^.  Cas.  No.  17,666. 

aa.  U.  a.  casualty  Co.  v.  Hanson. 
80  Colo.  A.  898.   79   P  176. 

33.  Boot  V.  London  Ouarantee,  etc., 
Co.,  »2  App.  Dlv.  678,  86  NTS  1056 
CafC  180  R  T.  627,  72  NB  1160]. 

Mi  Oale  V.  Mutual  Aid,  etc.  Assoc. 
66  Hun  600,  21  NTS  898  (where  the 
pbyslelans  testified  that  they  could 
feel  the  Injury  complained  of  by  ap- 
Idjrlnff  the  hand  externally  to  the 
parts  claimed  to  be  Injured,  although 
ft  WM  Bot  apparent  to  the  lu,  and 


it  was  held  that  the  proviso  was 
sulDciently  compiled  with). 

8B.  Thompson  v.  hoyal  Protective 
Assoc,  167  Mich.  31,  132  NW  654. 

[a]  Severity  of  wound.. — An  acci- 
dent policy  providing  for  recovery  of 
a  less  sum  in  the  event  of  death 
following  bodily  Injuries  of  which  there 
existed  no  external  or  visible  marks 
upon  the  body  of  contusion  or  wound 
sufQclent  to  cause  death  does  not  mean 
that  any  external  and  visible  marks 
of  contusion  or  wounds  upon  the  body 
shall  be  sumclent  to  show  that  death 
resulted  from  the  Injury,  but  the  evi- 
dence must  show  that  the  wound  la 
of  Itself  sufficient  to  cause  death. 
MttiA  L.  Ins.  Co.  v.  Bethel,  140  Ky. 
609,  131  SW  623. 

36.  Bemays  v.  U.  S.  Mutual  Acc. 
Assoc,  46  Kad.  455,  467  ;  BgKenberger 
V.  Guarantee  Mut.  Acc  Assoc.,  41  Fed. 
172 ;  Union  Casualty,  etc.,  Cc  v. 
Mondy.  13  Colo.  A.  396,  71  P  ti77 ; 
McOlinchey  v.  Fidelity,  etc,  Ina  Co., 
80  Me.  261.  14  A  13.  6  AmSB  190; 
Paul  v.  Travelers'  Ins.  Co.,  112  N.  T. 
472,  20  NB  847,  8  AmSR  768,  8  LBA 
448  [afF  45  Hun  313.  10  NTSt  306, 
and  overr  Hill  v.  Hartford  Acc  Ina. 
Co.,  28  Hun  187]  ;  Mailory  v.  Travel- 
ers' Ins.  Ca,  47  N.  T.  62,  7  AmR  410. 

"The  policy  declarea  that  the  insur- 
ance shall  not  extend  to  bodily  In- 
juries unless  the  external  sign  <Ht  the 
Injury  is  visible,  'nor  to  any  death 
caused'  In  certain  ways  named.  There 
are  reasons  for  the  condition  apply- 
ing to  a  surviving  claimant.  He  nas 
unusual  chance  for  feigning  an  Internal 
injury.  Is  disposed  to  defraud  the  In- 
surer, But  no  such  protection  is  re- 
quired where  the  accident  causes  death. 
The  dead  body  Is  external  and  visible 
sign  enough  that  an  Injury  was  re- 
cdved."  Per  Peters,  C.  J.,  in  Mc- 
Olinchey V.  Fidelity,  etc.  Co.,  80  Ue. 
261,  267,  14  A  13.  6  AmSR  190. 

[a]  Drowning.— A  provision  tfiat 
the  Insurance  did  not  apply  to  injuries 
fatal  or  disabling,  of  whifch  there 
was  no  visible  mark  on  the  exterior 
of  the  body,  did  not  apply  to  a  case 
of  drowning.  Iiewla  v.  Brotherhood 
Acc  Co.,  194  Mass.  1,  78  NE  808, 
17  LRANS  714. 

87.  See  Lewis  v.  Brotherhood  Acc 
Co.,  194  Mass.  1.  79  NE  802,  17 
LRANS  714:  Root  v.  LondtHi  Ouar- 
antee, etc*  Co.,  92  App^  Dlv.  678.  86 
NTS  1066  [aff  ISO  N:  T.  587.  78  KB 
1160]. 

33.  See  Standard  I*.,  etc,  Ins.  Cc 
V.  CarroU,  8«  Fed.  S87,  80  CCA  868, 
41  LRA  194. 

[a]  Matwnanta  of  ooenpatlon  gem- 
•raUj  wargantl— ■— The  statements  of 
the  Insured  with  regard  to  his  occupi^ 
tlon  are  generally,  by  the  terms  of 
the  policy,  made  warranties,  so  that 
a  misrepresentation  In  this  regard 
avoids  tho  Uutrument.   Moore  v.  ClU- 


cies  it  i&  expressly  provided  that  the  dead  body  shall 
not  be  deemed  the  visible  sign  or  mark  re- 
quired." 

[i  81]   D.  Bisks  of  Occupation— 1.  In  OenenL 

An  accident  policy  usoally  covers  the  risks  incident 
to  the  occupation  in  which  the  insured  is  engaged, 
and  described  in  the  fipplication  or  the  jMlicy  itself,** 
and  in  this  connection  the  word  "occupation"  refers 
to  the  vocation,  profession,  trade,  or  calling  in  which 
insured  is  engaged  for  hire  or  profit.*"  Such  a  pro- 
vision is  a  competent  limitation  of  the  policy;^  and 
it  is  competent  to  bind  the  insured  by  a  subsequent 
classification  of  risks  which  is  not  unreasonable.*^ 
If  plaintiff's  occupation  is  not  correctly  stated  in 
the  policy  the  insurer  may  issue  a  new  policy  making 
the  proper  correction."  But  where  the  occupation  is 
stated  truly,  but  imperfectly,  and  the  insurer,  or  its 
general  agent  taking  the  application,  iias  notice  or 
knowled^  of  the  usual  duties  and  hazards  of  the 
applicant,  the  poU^  is  binding  on  it.^ 
The  torn  "oocnpftttoa"  rsfets  manly  to  the  piln- 

senc^  Mot  L.  Ins.  Assoc,  76  Hun  262. 

88  NTS  1014:  Richards  v.  Travelers' 
Ins.  Co.,  18  S.  D.  287,  100  NW  428, 
67  LRA  176 :  Perrlns  v.  BCarlne,  etc. 
Ins.  8oc.  2  R  &  B.  817.  106  BCL  817. 
121  Reprint  110  [all  2  B.  *.SI  824, 
106  ECL  884,  121  Reprint  188].  Effect 
of  false  warrantiea  ganvally  see  supra 

[b]  Bvldenoe  aa  8e  the  ordinary 
danea  and  risks  of  a  person  In  the 
class  named  is  competent  PaciDc  Mut. 
L.  Ins.  Co.  v.  Snowden,  68  Fed.  842, 
7  CCA  264.  Admissibility  of  evidence 
generally  see  infra  ||  294-383. 
.  [c]  A  obantfe  In  oooiipatiOB  mmj 
M  made  by  a  aotUoatlon  thereof  to 
the  insuring  company  and  an  accep- 
tance thereof  by  ft,  and  it  is  as  effec- 
tual as  though  the  chs^ge  had  actually 
been  written  In  the  policy.  Wox  v. 
Masons'  Fraternal  Acc  Assoc,  98  Wis. 
390,  71  NW  863. 

[d]  "Or  otharwisa  ennrsd**  con- 
tained in  a  master's  undertaking  to 
a  servant  covers  an  accident  occurring 
to  the  servant  while  not  'engaged  In 
the  master's  service.  UcKenate  v. 
Garth,  9  Que.  Q.  B.  824. 

39.  Cal. — Berliner  v.  Travelen'  Ins. 
Ca.  Ill  Cat  468.  S8  P  918.  88  AmSR 
48  and  note.  41  litA  487. 

HL— Union  Mut.  Acc  Assoc  v.  Fro- 
hard.  184  III.  828.  86  NE  642,  28  AmSR 
684,  10  LRA  888 ;  McCarthy  v.  Pacific 
Mut  Ins.  Ca,  178  111.  A.  602:  Star 
Acc  Co.  v.  Sibley.  67  HI.  A.  816; 
Travelers'  Preferred  Acc  Assoc  v. 
Kelsey,  46  III.  A.  871. 

Iowa. — Kenny  v.  Bankers'  Acc  Inn. 
Co.,  136  Iowa  140,  113  NW  666. 

Me. — Eaton  v.  Atlas  Acc  Idb.  Co.. 

89  Me.  670,  86  A  1048. 
Masa — Everson  v.  General  Acc  F.. 

etc.,  Corp.,  208  Mass.  109,  88  NB 
668. 

Ont — McNevIn  v.  Canadian  Railway 
Acc  Ins.  Co.,  82  Ont  284. 

40.  Standard  L.,  etc,  Ina.  Co.  v. 
Carroll.  8<  Fed.  667,  30  CCA  268,  41 

LRA  194. 

41.  Norton  V.  Cathollo  Order  of 
Foresters.  188  Iowa  464,  114  NW 
808,  84  LRANS  1080  and  note. 

43.  Ford  V.  n.  S.  Mutual  Acc  Re- 
lief Ca.  148  Maaa.  168,  19  NB  169.  i 
LRA  760. 

43.  Padflo  Mut  L.  Ins.  Ca  v.  Snow- 
aen,  68  Fed.  848,  T  CCA  884:  IVard 
v.  Preferred  Acc  Ena  Co.,  80  vt  Stl, 
<7  A  821. 

[a]  Duty  of  Insnver  to  laawbr* 
Into  partloidars. — ^Where  the  state- 
ments of  the  Insured  as  to  his  occupa- 
tion and  the  duties  which  it  requires 
of  him  Bufllciently  apprise  the  Insurer 
of  their  character.  It  Is  enough ;  and 
If  ansrthlng  more  definite  la  required. 
It  la  the  duty  of  the  Insurer  to  asoer- 
taln  UM  facts  by  ^^oper  tnouirl* 
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dpal  Itudneas  or  pnrsnit  of  the  insured/*  and  does 
Dot  exclude  from,  the  protection  of  the  policy  indi- 
Tidual  aets  involving  greater  hazard/"  or  preclude 
the  inaored  from  the  performance  of  acta  and  duties 
which  are  simply  incidents  eonneoted  with  the  daily 
life  of  men  in  any  occupation,"  from  occasionally 
performing  aets  which,  while  connected  with  the 
busineas  in  which  he  is  engaged,  are  not  strictly 
within  the  scope  of  his  particular  occapation,*^  or 
from  enganng  in  mere  aets  of  exercise,  div^icm,  or 
reexeatum?" 

fiS  Him  6M,  7  NTS  S47  [aff  ISO  N. 
T.  S76.  1>  MB  lOSBl. 

JBttiM  I*.  Ins.  Co.  T.  Dunn,  188 
Fed.  629,  71  CCA  79. 

46.  Cal. — Berlin  or  v.  Travelera'  Ins. 
Co..  121  Cat  46S,  63  P  918,  66  AmSR 
49,   41   URA.  467. 

Nebr. — Simmons  v.  Western  Travel- 
en'  Aca  Assoc,  79  Nebr.  20,  112  NW 
S6S. 

N.  T.- — Tucker  t.  Mutual  Ben.  L.  Ins. 
Co.,  GO  Hun  50,  4  NYS  606  [aft  121 
N.  Y.  T18,  24  NB  11021. 

N.  C. — Hoffman  v.  Standard  L.,  etc.. 
Ins.  Co.,  127  N.  C.  237,  27  SE  466. 

Wis. — Pox  V.  Masons'  Fraternal  Acc. 
Assoc.,  9$  Wis.  390,  71  NW  2«8 ;  H&ll 
T.  American  Masonic  Acc.  Assoc.,  86 
Wis.  618,  67  NW  866. 

Can, — Canadian  R.  Acc  Ins.  Co.  v. 
HcNevln.  82  Can.  B.  C.  194  [all  2 
Ont.  L.  621  (afr  32  Ont.  284)]. 

[a]  Xaiutuc*  of  polloy  not  tbMmg- 
IBC  nUs.  It  has  been  said  that  the 
rule  was  not  affected  by  the  following 
language  of  the  policy :  "Policy  hold- 
ers insured  under  the  preferred  class 
will  not  be  entitled  to  recover  {or 
injuries  received  In  any  employment 
or  by  any  exposure  either  more 
hazardous  in  Itself,  or  classlQed  by 
the  company  as  more  hazardous  tlian 
the  occupations  named  In  the  pre- 
ferred class."  Stone  v.  U.  8.  Casualty 
Co.,  34   N.  J.  Ij.  871,  S74. 

[b]  Itallooa  ■■oMiriioiii  Where  one 
insured  as  a  railroad  brakeman  was 
killed  as  tba  result  of  a  balloon  ascen- 
sion the  Insurer  was  held  liable, 
Paclflc  Mitt.  I*  Ins.  Co.  v.  Van  Fleet, 
47  Colo.  401.  107  P  1087. 

M.  U.  S,—MtDB.  L.  Ins.  Co.  V. 
Dunn,  lis  Fed. '  629,  71  CCA  79 ; 
Standard  I4..  etc,  Ins.  Co.  v.  Fraaer, 
;S  11^.  706,  22  CCA  499. 

CaL — Berliner  v.  Travelers'  Ins.  Co., 
121  Cal.  488,  68  P  918,  OS  AmSR  49 
and  note. 

III. — Central  Acc.  Ins.  Co.  v.  Rembe, 
220  III.  ISl.  77  NB  128,  110  AmSR 
235,  5  UlANS  983,  6  AnnCas  165; 
I'nion  Mut.  Acc  Assoc.  v.  Frohard, 
134  IlL  228,  2S  NB  642,  28  AmSR 
<S4  and  note,  10  LRA  388  [aff  88  III. 
A  178]  ;  Star  Acc  Co.  v.  Sibley,  67 
III.  A.  S16 :  Travellers  Preferred  Acc 
Assoc  V.  Kelsey,  46  III  A.  871;  Ma- 
timial  Aoc  8oc  v.  Taylor,  48  IlL  A. 
97. 

lowm. — Kenny  v.  Bankers'  Acc  Ins. 
Co..  136  Iowa  140,  113  NW  666 ;  Holi- 
day V.  American  Mut,  Acc.  Assoc.  103 
Iowa  17S,  72  NW  448,  64  AmSR  170. 

Kan. — ^WUdey  Casualty  Co.  v.  Shep- 
pard.  61  Kan.  851,  69  P  661. 

Ky. — Kentucky  L..  etc.,  Ins.  Co,  v. 
Pranklin.  102  Ky.  612,  48  SW  709, 
19  Kyli  1673.  ' 

Me. — Saton  v.  Atlas  Acc.  Ins.  Co., 
19  Me.  670,  86  A  1048. 

Mlcfa. — Johnson  v.  London  Guar- 
antee, etc.  Co.,  116  Mich.  86,  72  NW 
1116.  69  AmSR  649  and  note,  40  Z,RA 
440;  H«sa  v.  Preferred  Masonic  Mut. 
Acc  Asaoc.  113  Mich.  196,  70  NW 
4C0. 

N«br.— ^bnmona  v.  Western  Travel- 
era'  Aee.  Aswe..  79  Nebr.  10,  112  NW 
3(5. 

X.  J. — Ston«  T.  U.  8.  Casualty  Co., 
14  N.  J.  I*  171. 

Wis. — Comstock  V.  Fraternal  Acc 
Assoc,  116  Wis.  882,  93  NW  22;  Hall 
T.  American  Masonic  Acc  AaioO;,  86 
Wis.  CIS,  67  NW  866. 

[a]  OuuDalluM  la  a  word  that  la 
nae^tlMfl  of  batnc  used, .  and  s«n- 


erally  Is  used.  In  a  mbh  whIA  would 
exclude  an  application  of  It  to  a  mere 
temporary  engagement  in  another  busi- 
ness or  vocation.  Travellers'  Tref erred 
Acc  Assoc  v.  Kelsey,  46  111.  A.  371. 

[b]  J^pUoatloBS  ox  mI«.-~Thl8  rule 
has  been  applied  to  permit  a  recovery 
in  the  follQwtnf  c^es :  (1>  Where 
one  designated  as  a  banker  while  In 
a  sawmill  for  the  purpose  of  having 
some  boards  sawed  with  which  to 
make  a  cabinet,  operated  the  saw 
himself  for  the  purpose  of  eawlng  off 
some  blocks  for  handles,  and  lost  his 
hand.  Hess  v.  Preferred  Masonic  Mut, 
Acc.  Assoc,  118  Mich.  196,  70  NW  460. 
(2>  Where  one  designated  as  a  farmer 
was  Injured  while  rescuing  a  ship- 
wrecked crew.  Tucker  v.  Mutual  Ben. 
L.  Ins.  Co.,  60  Hun  60.  4  NYS  505 
feat  121  N.  T.  718,  24  NE  1102].  (8) 
Where  one  designated  as  secretary 
and  treasurer  of  a  grocery  company 
was  Injured  while  driving  a  bull  from 
his  pasture.  Johnson  v.  London  Ouar- 
antee,  etc.,  Co.,  116  Mich.  86,  72  NW 
1116,  69  AmSR  649,  40  LRA  440. 
(4)  Where  one  designated  as  a  min- 
ing expert  was  Injured  while  riding 
on  a  locomotive.  Berliner  v.  Travelers' 
Ins.  Co..  121  Cal.  468,  63  F  918,  66 
AmSR  49.  41  LRA  467.  (6)  Where 
one  designated  as  a  teacher  was  killed 
by  falling  from  the  second  story  of  a 
bam  which  he  was  having  built.  Stone 
V.  U.  S.  Casualty  Co.,  34  N.  J.  L.  871. 
<6>  Where  one  designated  as  an 
earthenware  manufacturer  was  Injured 
wblle  pitching  hay.  North  American 
L.,  etc..  Ins.  Go.  v.  Burroughs,  69  Fa, 
48.  8  Ai^  213. 

47.  See  National  Acc  Soc  v.  Tay- 
lor, 48  IlL  A.  97  (where  it  was  held 
that  a  supervising  farmer,  within  the 
meaning  of  the  term  as  used  in  an 
accident  policy  dassfylng  Insured  art 
such.  Is  one  who  baa  the  care  and 
oversight  of  a  farm,  and  who  does 
such  things  as  may  be  required  for 
keeping  it  In  order,  and  that  the  term 
does  not  preclude  the  doing  of  any 
work  whatever) . 

[a]  This  niM  Iws  h»pn.  appu«d  to 
(1)  an  "agricultural  superintendent" 
temporarily  acting  as  police  superin- 
tendent of  a  state  fair  (Travellers' 
Preferred  Acc  Assoc  v.  Kelsey,  46 
in.  A  371),  (2)  a  supervising  farmer 
building  a  bridge  (National  Acc.  Soc 
Co,  v.  Taylor,  42  III.  A.  97),  (S)  a 
baggageman  coupling  cars  (Canadian 
R  Acc  Ins.  Co.  v.  McNevln.  32  Can. 
S.  C.  194),  (4)  a  switchman  acting 
as  brakeman  (Provident  L.  Ins.  Co.  v. 
Fennell.  49  III.  180),  (6)  a  person 
described  as  "proprietor  of  a  bar  and 
blUlard-room  not  tending  bar"  who 
occasionally  relieved  his  bartender 
during  meal  hours  (Standard  L.,  etc., 
Ins.  Co.  v.  Fraser.  76  Fed.  706,  22  CCA 
(99),  and  (6)  one  described  as  a 
merchant  who  sometimes,  but  not 
usuallv,  delivered  goods,  and  was  in- 
jured by  falling  from  his  wagon  while 
at  the  depot  engaged  In  receiving 
goods  (Hall  V.  American  Masonic  Acc. 
Assoc,  86  Wis.  618,  67  NW  866). 

48,  See  Holiday  American  Mut. 
Acc  Assoc,  108  Iowa  178,  72  NW  448, 
64  AmSR  170  and  note.  . 

[a]  This  mis  lias  besn  applied  (1) 
to  persons  injured  or  killed  while 
hunting  for  pleasure,  where  It  did 
not  appear  that  the  insured  was  en- 
gaged In  or  following  the  bualneae  of 
hunting  as  an  occupation.  Union  Mut 
Aoa  Anoa  v.  St<Aard.  184  lU.  218, 


82]  2.  What  Bisks  Are  Included.  Undersueh 
a  provision  it  will  be  assumed  that  the  parties  to  the 
contract  contemplate  that  the  insured  will  be  ex- 
posed  to  the  dangers  incident  to  his  occupation,** 
and  all  that  is  necesBary  to  satisfy  a  provision  for 
insurance  against  injuries  sustained  by  insured  while 
in  the  discbarge  of  his  duty  is  that  the  insured  was 
injured  while  "actually  engaged  in  the  disohai^e  of 
his  duties."'*'  So,  where  the  insnred^  a  policeman, 
was  iiguied  while  engaged  in  athletic  exercises,  aa 
required  by  the  police  department  of  a  city,  it  was 

86  NB  641.  n  AmSR  664.  1«  LRA 
188  (Insured  being  1  a  merchant); 
Holiday  V.  American  Mut  Acc  Assoc, 
108  Iowa  178,  72  NW  448,  64  AmSR 
170  (insured  being  a  bookkeeper)  : 
Wlldey  Casualty  Co.  v.  Sheppard,  61 
Kan.  361,  69  P  661  (Insured  being 
a  barber  and  restaurant  keeper)  ;  Ken- 
tucky L.,  etc.,  Ins.  Co,  v.  franklin, 
102  Ky.  512.  48  SW  709,  19  KyL  1B7S 
(Insured  being  A  grocer).  (2)  80 
also  where  a  druggist  was  Injured 
while  cleaning  a  gun  on  his  return 
from  a  hunting  trip  the  Insurer  was 
held  liable.  Union  Casualty,  etc,  Co. 
V.  Ooddard,  76  SW  832,  26  KyL  1036. 
(8)  A  recovery  has  also  been  held 
proper  where  Insured  was  Injured 
while  riding  a  bicycle  for  pleaeure. 
Baldwin  v.  Fraternal  Acc.  Assoc.  21 


Mlsc  124.  46  NYS  1016  [aff  29  App. 
Dlv.  627,  52  NYS  1136  (aff  169  N.  T. 
661,  64  NB  1089)];  Comstock  v.  Fra- 
ternal Acc  Assoc,  116  Wis.  882,  93 
NW  22. 

[b]  Tha  operation  of  a  buss  saw 
1<yr  plMsnre  merely  was  not  Incident 
to  the  occupation  of  a  "retired  gentle- 
man," and  no  recovery  could  be  had 
for  injuries  sustained  thereby.  Knapp 
V.  Preferred  Mut  Acc  Assoc,  68  Hun 
84,  6  NYS  67. 

49.  Thome  V.  Casualty  Co.  of 
America,  106  Me.  874,  76  A  1106; 
Wilson  V.  Northwestern  Mut.  Acc 
Assoc.  68  Minn.  470,  66  NW  626; 
James  v.  U.  S.  Casualty  Co..  118  Mo. 
A.  622,  88  SW  126 ;  Richards  v.  Travel- 
ers' Ina  Co.,  18  8.  D.  287,  100  NW 
i2S,  67  LRA  176. 

00.  See  Pugb  v.  London,  etc.,  R. 
Co»  11896]  2  5.  B.  248, 

[a]  AppUoktiona  of  rnl«^<l)  A 
recovery  was  properly  allowed  in  a 
case  In  which  it  appeared  that  Insured, 
a  railway  employee,  was  killed  on 
his  way  home,  a  few  minutes  after 
having  left  his  work,  while  crossing 
a  track  In  his  employer's  railway 
yards  (Kinney  v,  Baltimore,  etc.,  Fm- 
ployes'  Relief  Assoc.,  86  W.  Va.  8S6, 
14  SB  16,  16  LRA  142),  as  well  aa 
(2)  In  a  case  where  It  appeared  that 
Insured,  a  railway  signalman,  while 
attempting  to  prevent  a  train  accident, 
received  such  a  nervous  shock  as  to 
Incapacitate  him  from  work  (Pugh  v. 
London,  etc,  R  Co.,  [1896]  2  Q.  B. 
248).  So  also  (3)  where  a  train 
was  backed  in  on  a  sidetrack  to  per- 
mit another  to  pass,  and  It  was  a. 
brakeman's  duty  to  close  tbe  switch 
after  his  train  had  backed  in  on  the 
sidetrack,  and  in  remaining  at  the 
switch  until  the  arrival  of  such  other 
train,  a  period  of  thirty  or  forty 
minutes,  he  did  not  disobey  any  In- 
struction or  rule,  although  it  was  his 
duty  to  remain  on  the  engine  when 
not  at  work,  an  Injury  then  sustained, 
resulting  In  his  death,  was  met  with 
while  en^ged  in  the  line  of  his  duty 
as  such  orakeman  within  the  mean- 
ing of  an  accident  policy.  Kepbart  v. 
Continental  Casualty  Co.,  17  N.  D. 
380.  116  NW  849. 

[b]  2»Mtlk  from  sunstroke  re- 
ceived while  in  the  line  of  Insured's 
duty  was  beld  to  be  a  case  warranting 
a  recovery,  notwithstanding  the  policy 
contained  a  clause  reducing  the  lia- 
bility of  the  insurer  in  case  of  death 
by  sunstroke  while  not  suffered  tn 
the  line  of  Insured's  duty.  Railway 
Offldal,  etc,  Acc  Assoc  v,  Johnson,. 
108  Ky.  2«1,  68  BW  694.  96  AmSR. 
170,  62  LBA  401. 
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held  that  he  was  injured  in  the  disohaige  of  duty 
and  was  entitled  to  recover.'^  < 

If  the  occupation  is  a  hazardous  one,  liability  for 
an  injury  occurring  while  the  injured  was  engaged 
in  performing  his  regular  duties  in  the  ordinary  way 
cannot  be  avoided  on  the  ground  that  he  was  violat- 
ing some  other  condition  of  the  policy."* 

Railroad  employees  retnrning  from  work.  The 
question  has  arisen  whether  an  employee  of  a  rail- 
road company  going  horns'  from  his  day 's  work  is 
within  the  terms  of  a  policy  insuring  him  against 
injuries  received  in  the  discharge  of  duty.  Whete 
an  insured  under  such  a  policy  was  injured  while 
leaving  the  yard  of  the  company  after  having  quit 
work  for  the  day,  it  was  held  that  he  was  within 
the  protection  of  its  terms.^  But  where  the  acci- 
dent occurs  on  the  railroad  of  a  company  other  than 
the  employer,  the  exception  of  injuries  occurring 
while  walking  on  the  roadbed  of  a  railroad  applies, 
and  there  can  be  no  recovery.*"  It  has  also  been 
held  that  one  going  home  from  work  on  a  train  of 
the  company  was  not  within  the  benefit  of  an  ex- 
ception in  a  policy  allowing  railroad  employees,  while 
in  the  performance  of  duty,  to  stand  on  the  plat- 
form of  Inoving  ears."" 

[$  83]   3.  (nassification  of  Risk— a.  In  General. 


61.  Outnmerson  v.  Toronto  Police 
Ben.  Fund,  11  Ont.  L.  194. 

Sa.  111. — National  Ben.  Assoc.  v. 
Jackson,  114  111.  633,  2  NE  414. 

Mtain. — Wilson  v.  Northwestern  Mut. 
Acc.  Aasoc.,  53  Minn.  470,  &5  NW 
62B 

Tex. — Standard  U,  etc.,  Ins.  Co.  v. 
Koen,  11  Tex.  av.  A.  STS,  S8  SW  ISS. 

Vt. — ^Ward  V.  preferred  Aca  Ids.  Ca. 
SO  Vt.  S21,  67  A  S21. 

Que. — Accident  Ins.  Co.  of  North 
America  v.  MoFee,  7  Montr.  Q.  B.  2S5. 

[al  ApplloatlOB  of  rnte^Where 
riding  on  a  locomotive  was  a  mode 
of  travel  covered  by  an  accident  policy 
insuring:  one  as  "contractor,  office  and 
traveling,"  a  provision  that  the  policy 
did  not  cover  death  while  riding  on 
a  locomotive  was  an  inconsistency 
and  did  not  preclude  a  recovery,  al- 
though Insured  was  riding  on  a  loco- 
motive at  the  time  when  he  waa  killed. 
Ward  V.  Preferred  Acc.  Ins.  Co.,  80 
Vt.  321,  67  A  821. 

B3.  Kinney  v.  Baltimore,  etc..  Em- 
ployees' Relief  Assoc.,  35  W.  Va.  385, 
14  SE  8.  16  LRA  142  (where  a  mem- 
ber of  an  association  designed  tor  the 
relief  of  those  injured  by  accident 
while  in  the  discharge  of  duty  was 
going  home  a  few  minutes  after  hav- 
ing quit  work  and  was  killed  in  cross- 
ing the  railroad  tracks  before  he  had 
left  the  company's  yards,  and  It  was 
held  that  a  recovery  -could  be  had 
imder  the  policy,  and  that  the  indis- 

Knsable  act  of  going  from  his  work 
fore  he  had  gotten  from  the  tracks 
of  the  cars  and  out  of  the  nr^mlaes 
of  the  company  was  In  diacnarge  of 
his  duties  within  the  Intention  of  the 
organisation). 

[a]  A  railway  •npninteudent,  who 
is  killed  in  attempting  to  board  a 
moving  ear,  Ms  within  the  protection 
of  the  policy,  although  it  excepts  In- 
juries received  in  such  attempts.  Acci- 
dent Ins.  Co.  of  .North  America  v. 
McFee,  7  Montr.  Q.  B.  2BE. 

M.  Pacific  Mut.  li.  Ins.  Co.  v. 
Howell.  13  Ind.  A.  519,  41  NE  968. 

■xo«irtlOB  a«  to  tnJnxlM  while 
waUdnff  oa  railvoad  see  Infra  SS  153- 
158. 

BS.  Hull  v.  Equitable  Acc.  Assoc., 
41  Minn.  231.  42  NW  936. 

66.  See  Wilson  v.  Northwestern 
Mut.  Acc.  Assoc..  58  Minn.  470,  55 
NW  626. 

[a]  Bpsdal  olassifloatloiLr — ^Where 
the  insured,  in  his  application,  stated 
that  he  was  a  "bakery  and  confec- 
tionery proinietor,  supervising,"  and 
that  he  was  working  for  himself,  and 


the  insurer  clasalfled  htm  as  a  "bak- 
ery and  confectionery  proprietor," 
although  there  was  also  another  class- 
Iflcation  of  "baker  working"  for  which 
the  Indemnity  was  less,  It  was  held 
that  the  Insurer  had  a  sufficient  knowl- 
edge of  the  facts  and  had  made  a 
special  dasBiflcatlon  In  regard  to  In- 
auteA,  and  that  it  would  be  liable  for 
the' indemnity  under  such  classiiication. 
Schmidt  v.  American  Mut.  Acc.  Assoa. 
96  Wis.  S04,  71  NW  601. 

[b]  **IosiiiaB'*  Includes  one  who  de- 
livers Ice.  Neafie  v.  Manufacturers' 
Acc.  Indenui.  Co..  55  Hun  111.  8  NTS 
202. 

[c]  An  oooiq^atloa  not  ntestlonea 
In  the  naanal  of  olasstfloatlon  used 
by  the  Insurer  cannot  be  said  to  be 
noninsurable.  Wilson  v.  Northwestern 
Mut.  Acc.  Assoc,  68  Minn.  470,  55 
NW  626. 

[d1  Olasslflcatlon  of  risks  by  ax- 
•oatlve  oonunlttes. — ^Where  the  In- 
surer relies  Upon  a  classification  of 
risks  made  by  Its  executive  committee 
to  defeat  recovery  on  a  policy  Issued 
by  It,  the  burden  Is  upon  it  first  to 
show  the  authority  of  the  executive 
committee  to  make  the  classification. 
Kenny  v.  Bankers'  ^Acc.  Ins.  Co.,  136 
Iowa  140,  113  NW  566. 

67.  See  Hart  v.  National  Masonic 
Acc.  Assoc.,  lOB  Iowa  717,  75  NW 
608  (where  a  policy  was  Issued  to  a 
railroad  conductor,  with  the  under- 
standing that  he  was  to  quit  the  rail- 
road and  become  a  coal  merchant, 
which  waa  given  as  his  occupation  In 
the  application,  and  the  insurer  was 
held  liable  for  an  accident  occurring 
after  the  Insured  had  quit  the  railroad 
but  before  he  actually  entered  upon 
the  butdness  of  a  coal  merchant). 

08.  Knapp  v.  Preferred  Mut.  Acc. 
Assoc.,  63  Hun  84.  6  NYS  57. 

69.  tlalley  v.  Preferred  Btasonlc 
Mut.  Acc.  A.-SOC,.  102  Mich.  289,  57 
NW  184,  26  LRA  171;  Richards  v. 
Travelers'  Ins.  Co.,  18  8.  D.  287,  100 
NW  428,  67  LRA  176 ;  Accident  Ins. 
Co.  of  North  America  v.  McFee,  7 
Montr.  Q.  B.  255. 

[a]  Cattle  dealer  rldlaff  on  freUrlit 
train. — ^Vl'here  the  Insured  was  de- 
scribed as  "a  cattle  dealer  or  broker 
visiting  yards,"  and  It  appeared  that 
his  duties  required  him  to  ride  on 
freight  trains  to  look  after  his  cattle 
In  transit,  it  was  held  that  an  excep- 
tion of  injuriea  happenlni;  while  the 
Insured  was  on  other  cars  than  those 

Srovlded    for    passengers    was  void, 
licbard  s  v.   'n'avelers'   Ins.  Co.,  1 8 
3.  D.  887.  100  NW  428,  S7  LRA  176. 


It  is  usual  for  the  risk  to  be  classified*  according  to 
the  known  or  anticipated  hazard  incident  to  the 
occupation  in  which  the  insured  is  engaged,"*  or  in- 
tends to  engage,"'  and  the  policy  sometimes  provides 
that  the  insurance  shall  not  cover  injuries  received 
in  any  occupation  other  than  that  under  which  the 
policy  is  issued."^  But  exceptions  which  render  the 
insurance  nugatory  and  valueless  to  the  insured 
while  pursuing  his  regular  occupation  are  inopera- 
tive."'  Where  the  duties  of  a  person  insured  in*  a 
particular  class  are  uncertain  or  unknown  to  the 
insurer,  the  duty  is  upon  it  to  ascertain  them,  and 
if  they  include  those  of  persons  employed  in  more 
hazardous  occupations,  and  the  injury  occurs  while 
the  insured  is  engaged  in  discharging  the  latter  da- 
ties,  the  insurer- is  not  exempt  under  the  exception 
of  more  hazardous  oecnpataons."*  But  in  construing 
the  description  of  the  occupation,  the  technical  use 
of  a  word  having  an  ordinary  and  accepted  meaning, 
if  not  known  to  the  insurer,  is  not  binding  on  it." 

[$84]  b.  Olaasification  by  Agent  as  Binding  In- 
surer. Where  the  applicant  makes  a  true  and  full 
statement  of  his  occupation  to  the  insurer's  agent, 
the  company  is  bound,  after  loss,  by  the  classification 
given  him  by  the  agent.^ 

[$85]   c.  Ohange  of  Classification.    Wbere  a 

[b]  A  oontraetor  injured  wUl* 
^aing  on  an  observation  car  built  over 
a  locomotive  is  entitled  to  recover. 
Ward  V.  Preferred  Acc  Ina  Co.,  80 
Vt  821,  S7  A  821;  Standard  L..  etc.. 
Ins.  Co.  V.  Koen,  11  Tex.  Civ.  A.  273, 
38  SW  183. 

60.  Brink  T.  Ouaranbr  Mat.  Acc 
Assoc..  7  NTS  847  [aff  180  N.  T. 
676.  29  NB  10S6]  (so  bolding,  wbere 
the  applicant  stated  bis  occupation  to 
be  that  of  a  "livery-stable  proprietor 
not  working"), 

61.  Aidrlch  v.  Mercantile  Mut.  Acc. 
Assoc.,  149  Mass.  457,  21  NE  873. 
where  Insured  was  described  as  a 
"spare  conductor,"  and  evidence  waa 
offered  that  on  the  road  on  which 
Insured  waa  employed  a  "spare  con- 
ductor" performed  the  -duties  of  all 
the  trainmen  except  the  engineer,  and 
that  the  Insured  was  Injured  while 
employed  as  a  brakeman,  and  it  was 
held  that  the  word  "spare"  having 
an  ordinary  meaning  of  "supermi- 
merary,"  and  not  denoting  that  the 
Insured  performed  any  duties  except 
those  of  a  conductor,  and  the  technical 
use  of  the  word  not  having  been 
communicated  to  the  Insurance  com- 
pany, such  a  technical  use  of  the 
word  could  not  be  shown,  and  that  ■ 
the  company  was  liable  only  for  the 
amount  which  a  brakeman  could  have 
recovered. 

ea.  U.  S.— JEetna  L.  Ins.  Co.  v. 
Dunn,  138  Fed.  629,  71  CCA  79;  Back 
V.  Ehnployers'  Liability  Assur.  Corp.. 
98  Fed.  9S0 ;  New  York  Acc  Ins.  Co. 
V.  Clayton.  69  Fed.  BG9,  8  CCA  213; 
PaclIIc  Mut.  L.  Ins.  Co.  v.  Snowden, 
58  Fed.  342.  7  CCA  264.  But  see 
Employers'  Liability  Assur.  Corp.  v. 
Back,  102  Fed.  229,  42  CCA  286 
(where  insuned,  who  was  classlfled  as 
an  "importer  and  dealer  in  Chinese 
merchandise  and  contractor  for  Chi- 
nese labor,"  was  killed  while  working 
as  foreman  of  a  gang  of  Chinese 
laborers,  and  at  the  time  the  classifica- 
tion was  made  the  insurer's  accent 
knew  that  insured  was  epgaged  in  or 
Intended  to  engage  In  such  employ- 
ment, and  it  was  held  that  tbis  knowl- 
edge by  the  agent  did  not  affect  the 
right  of  the  company  to  limit  the 
amount  recoverable  In  accordance  with 
the  provision  in  the  application  and 
policy). 

Mass. — Eh^erson  v.  Qeneral  Acc  V.. 
etc.,   Corp..    202   Mass,    1S9,   88  I^^EI 

668. 

'  Mich. — Bmlaw  v.  Travelers'  Ins.  Co., 
108  Mich.  664,  6^  NW  468. 
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new  occupation  of  insured  at  tfie  time  of  hia  change 
is  in  the  same  class  as  the  original  business,  a  sab- 
sequent  classification  making  it-more  hazardous  does 
not  aflfect  the  rights  of  the  insured,"  and  where  in- 
sured is  injured  in  an  occupation  other  than  the  one 
in  which  he  was  classed,  the  insurer  cannot,  after  the 
injury,  place  such  occupation  in  any  special  class.** 

86]  d.  Oeneral  Olassification  as  Waiver  of 
Stress  Exception.  By  classifying  an  occupation 
as  one  which  will  be  taken  as  an  increased  hazard, 
the  insurer  does  not  waive  an  express  exception  of 
a  ri^  intiicknt  to  such  an  increased  haza^  in  a 
policy  insuring  a  less  dangerous  occupation but 


where  the  policy  insures  against  accident  in  a  ear- 
tain  occupation  a  recovery  for  an  injury  suffered  in 
doing  an  act  involved  in  the  ordinary  duties  of  such 
occupation  cannot  be  defeated  because  of  another 
clause  in  the  policy  excepting  risk  of  injury  in  do- 
ing such  acts."  If,  however,  the  exception  can  stand 
and  not  defeat  the  general  purpose  of  the  policy,  it 
will  be  upheld." 

87]  e.  Hazardous  Employmenta — (1)  In  Oen- 
eraL  It  is  a  very  usual  provision  of  an  accident 
policy  that  it  shall  not  cover  injuries  received  in  cer- 
tain specified  occupations,*"  or  that,  if  injury  is  re- 
ceived in  an  oeenpatU>n  classed  ss  more  hazardous 


Nebr. — Travelers*  Ins.  Co.  v.  Snow- 
den,  SO  Nebr.  263,  83  NW  66. 

X.  Y. — Thomas  v.  Masons'  Fraternal 
Acc.  Assoc.,  64  App.  Dlv.  22,  71  NTS 
692. 

S.  C — Carpenter  v.  American  Acc. 
Co„  46  S.  C.  541.  24  SB  600. 

Tex. — ^LAne  v.  General  InB,  Co.,  (Civ. 
A)    113    SW  324. 

wash.- — Bothell  v.  National  Casualty 
Co.  69  Wash.  209,  109  P  690. 

Ont. — Standford  v.  Imperial  Guar- 
antee, etc,  Ins.  Co.,  18  Ont.  L.  662, 
12  OntWR  1289.  13  OntWR  1171. 

[a3  Althouffb  wrongly  olaaslflcd, 
the  fact  that  Insured  certified  to  an 
understanding  ot  the  insurer's  class- 
Iflcatlon  of  risks,  and  that  he  belonged 
to  the  class  given.  Is  immaterial,  since 
the  only  means  he  has  of  understand- 
ing such  claaslflcatlon  Is  throiufh  the 
representations.  Pacific  Mut.  Ins. 
Co.  T.  Snowden,  68  Fed.  342,  7  CCA 
264. 

[b]  OlMltaTvad  agant^The  rule 
Includes  an  agent  who,  having  been 
dischai^^,  continues  to  collect  pre- 
miums  and  remit  them,  leas  his  com- 
missions, to  the  Insurer  who  retains 
them.  Back  v.  Employers'  Liability 
A±>sur.  Corp.,  93  Fed.  930. 

63.  Morse  V.  Fratenial  Acc.  Assoc., 
1»0  Mass.  417.  77  NB  491.  112  AmSR 
137  and  note  (holding  that  the  Insurer 
cannot  chanse  the  classlflcaUta  ao  as 
to  deoi-ease  the  amount  payable). 

64.  Bushaw  V.  Women's  Mut.  Ins., 
etc.,  Co..  66  Hun  607,  S  NYS  423 
(where  insured  was  dasslfled  as  a 
"Jobber  and  contractor,"  md  tbe  by- 
laws of  tbe  association  divided  the 
risks  into  five  classes,  the  octnipatlon 
of  a  Jobber  and  contractor  belnsr  placed 
in  the  second  class,  and  Insured  was 
injured  while  working  as  a  farm  hand, 
and  the  insurer  claimed  that  hence 
be  was  entitled  to  indemnity  only  at 
third-class  rates,  by  reason  of  a  clause 
in  the  application  that  rates  and 
classifications  should  conform  to  the 
latest  editions  of  the  manual,  which, 
however,  were  neither  brought  to  plaln- 
tUTs  knowledge  nor  put  in  evidence, 
but  nothing:  was  Introduced  to  show 
that  farm  hands  were  graded  in  the 
third  class,  and  it  was  held  that  the 
Insurer  could  not,  after  the  Injury, 
In  pursuance  of  Its  undivulged  scale 
of  rating',  change  the  class  or  rate  of 
pay). 

66.  Taney  v.  ^na  U  Ins.  Co.,  108 
Ga.  349,  33  SE  979. 

[a]  Application  of  nile. — Where 
the  policy  provided  that,  11  the  insured 
Kas  Injured  In  any  occupation  classed 
by  the  company  as  more  dangerous, 
it-.e  Indemnity  should  be  at  the  rate 
Ssed  for  the  Increased  hazard,  but  by 
special  proviso  the  company  was 
exempt  from  liability  in  case  the  in- 
aared  waa  Injured  while  trying  to  get 
upon  a  moving  train,  and  it  appeared 
tliat  the  insured  was  Injured  while 
fo  doing:.  It  was  contended  that  he 
could  recover  the  amount  which  would 
be  payable  to  one  whose  duty  It  was 
tn  get  on  or  off  moving  trains.  But 
it  was  held  that  the  clause  providing 
for  a  reduction  of  recovery  fn  the  case 
of  more  hazardous  occupations  did  not 
render  the  company  liable  to  pay  the 
insured  the  amount  which  would  have 
been  paid  to  a  man  whose  business 
It  was  to  get  on  or  ofC  moving  trains. 


that  the  Insured  had  not  changed  his 
occupation,  and  that  such  a  construc- 
tion as  that  contended  for  would  ren- 
der of  no  effect  the  clause  exempting 
the  company  from  liability  for  mjuries 
received  while  entering  a  moving  train. 
Miller  V,  Travelers'  Ins.  Co.,  39  Minn. 
648,  40  NW  839. 

66.  Dalley  v.  Preferred  Masonic 
Mut  Acc.  Assoc.,  102  Mich.  289,  312, 
67  NW  184,  60  NW  694,  20  LRA  171. 

[a]  Bourood  eondootor. — Where 
an  accident  policy  was  Issued  to  one 
who  was  described  in  the  application 
as  "a  passenger  conductor,"  and  the 
application  was  expressly  made  a  part 
of  the  contract.  It  was  held  that  the 
Insurer  could  not  resist  a  recovery 
upon  the  ground  that  the  insured  was 
injured  while  leaving  a  moving  train, 
and  that  the  policy  expressly  excepted 
the  hazard  of  "attempting  to  enter  or 
leave  moving  conveyances  using  steam 
.  .  .  as  a  motive  power."  Dalley  v. 
Preferred  Masonic  Mut.  Acc.  Assoc., 
102  Mich.  289,  297,  67  NW  184,  60 
NW  694,  2«  LRA  171.  In  this  case 
the  court  said  :  "We  are  alsq  satisfied 
from  the  application  and  the  Informa- 
tion which  that  gave  to  the  defendant 
company  that  accidents  of  this  kind 
are  of  the  risks  Intended  to  be  in- 
sured against.  The  sole  business  of 
the  deceased  was  In  running  passenger 
trains,  and  this  was  plainly  stated 
In  the  application.  It  Is  common 
knowledge  that  conductors  of  passenger 
trains  on  all  railroads  must.  In  the 
very  nature  of  their  business,  not 
only  enter  their  trains  when  Iii  mo- 
tion, but  leave  them  before  they  come 
to  a  full  stop.  It  is  common  knowl- 
edge that  conductors  of  passenger 
trains  have  full  charge  of  their  trains. 
They  give  the  signal  to  stftrt,  and, 
after  the  train  starts,  they  get  on 
board.  At  stations  when  the  train 
pulls  up,  and  before  It  stops,  the 
conductor  alights  upon  the  platform. 
This  may  be  a  dangerous  practice, 
but  it  is  among  the  risks  which  the 
passenger  conductor  assumes  when  he 
enters  upon  such  employment ;  and 
BO  general  is  this  knowledge  that  the 
defendant  company,  when  It  took  and 
approved  the  application,  must  have 
had  knowledge  of  it." 

[b]  ttallrood  snpezlntendent^A 
proviso  excepting  injuries  while  getting 
on  or  off  moving  trains  does  not 
apply  In  the  case  of  a  railway  super- 
intendent whose  duties  require  him 
to  get  on  and  off  moving  trains,  of 
which  fact  the  Insurer  had  knowledge. 
Accident  Ins.  Co.  of  North  America 
V.  McFee,  7  Montr.  Q.  B.  256. 

67.  See  Travelers'  Ins.  Co,  v.  Snow- 
den, 46  Nebr.  249,  63  NW  392  (hold- 
ing that  where  the  insured  was  de- 
scribed as  a  cattle  dealer  or  broker, 
not  a  tender,  an  exception  against 
injuries  received  while  entering  or 
trying  to  enter  a  movtog  Bteam  vehicle, 
or  while  riding  in  a  conveyance  not 
provided  for  the  transportation  of 
passengers,  was  a  competent  provision 
of  the  policy,  and  that  where  the  evi- 
dence showed  that  the  injuries  were 
sustained  in  this  way  It  was  error  to 
refuse  to  Instruct  that  plaintiff  could 
not  recover,  the  question  being  whether 
the  injuries  were  within  the  contract 
of  the  parties,  and  not  whether  plain- 
tiff was  conducting  himself  In  a  pru- 


dent manner).  But  compare  Pacific 
Mut.  li.  Ins.  Co.  v.  Snowden,  68  Fed. 
342,  7  CCA  264  (where  riding  on 
cattle  cars  was  held  within  the  con- 
templation of  the  parties,  and  the 
insurer  was  liable  for  Injuries  to  the 
insured  sustained  In  attempting  to 
board  a  cattle  car). 
.  [a]  bM>k  of  due  oax^  ltt_perform- 
iag  onstomary  dnUes^Wbere  the 
plea  alleged  that  the  Insured  was 
chargeable  with  want  of  due  care 
and  diligence  for  his  personal  safety, 
and  the  replication  thereto  alleged  that 
"said  Insured  was  a  railroad  switch- 
man, was  insured  as  such,  and  met 
the  accident  which  caused  his  death 
while  In  the  discharge  of  his  customary 
duties  as  such  switchman,"  It  was 
held  that  the  replication  was  de- 
murrable and  Insufilclent  because,  al- 
though the  policy  covered  injuries 
resulting  .from  the  dangers  Incident 
to  the  service,  it  did  not  cover  In- 
juries resulting  from  negligence  or 
want  of  due  care  in  the  performance 
of  customary  duties.  Standard  L., 
etc.,  Ins.  Co.  v.  Jones,  94  Ala.  434, 

10  S  580. 

68.  Norton  V.  Catholic  OMer  of 
Foresters,  138  Iowa  464,  114  NW 
893.  24  LRANS  1030;  Tu^er  v.  Mut- 
ual Ben.  L.  Co.,  60  Mun  60,  4  NYS 
606  raff  121  N.  T.  718,  24  NB  1108]. 

[a]  Oooiq^tlon  mvat  b*  ciassML 
— (1)  H  the  proviso  is  that  no  re- 
covery shall  be  had  for  an  Injury  In 
an  occupation  classed  as  more  hasard- 
ous,  the  occupation  must  be  one  class- 
ified by  the  company  to  except  It  under 
this  clause.  Wilson  v.  Northwestern 
Mut  Aca  Assoc.,  53  Minn.  470,  56 
NW  626  ;  Fox  v.  Masons'  Fraternal 
Acc  Assoc,  9«  Wis.  890,  399,  71  NW 
363.  So  (2)  the  fact  that  defendant 
insurance  company  had  classified  in 
its  manual  laborers  engaged  about  an 

011  cloth  and  linoleum  factory,  and 
also  laborers  about  oil  wells,  under 
an  extra  hazard,  did  not  amoimt  to 
such  classification  of  labor  in  han- 
dling gasoline,  there  btiing'no  speci- 
fication as  to  the  handling  of  gasoline. 
Roseberry  v.  American  Benev.  Assoc., 
142  Mo.  A.  662,  121  SW  786. 

[b]  Kozordons  ooonpatlon  not  pzo- 
vided  against. — An  engineer  killed  on 
a  railroad  locomotive  had  previously 
purchased  a  ticket  Issued  by  the  rail- 
way passenger  assurance  company, 
which,  by  its  terms.  Insured  against 
death  "caused  by  accident  while 
traveling  by  public  or  private  convey- 
ance provided  for  the  transportation 
of  passengers."  Suit  being  brought 
by  his  legal  representatives  upon  the 
policy,  the  proof  showed  that  defend- 
ant was  selling  two  classes  of  tickets, 
one  known  as  "travelers'  risk,"  the 
other  as  the  "general  accident,"  the 
latter  being  sold  for  the  highest  price ; 
that  deceased  purchased  the  fatter, 
and  that  at  the  time  of  the  purchase 
defendant's  agent  knew  him  to  be 
an  engineer  and  had  no  Instructions 
not  to  sell  to  railroad  employees.  It 
was  held  -that  the  deceased  was  in- 
sured against  all  accidents  without 
regard  to  the  capacity  in  which  he 
was  acting,  that  the  ticket  was  in- 
tended to  cover  the  accident  by  which 
he  met  his  death,  and  that  defendant 
was  liable.  Brown  v.  Railway  Pass. 
Assur.  Co.,  46  Uo.  m. 
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than  the  one  under  whieh  it  is  issued,  the  indemztity 
shall  be  proportionally  less."  Bat,  ia  order  to  pro- 
tect the  insurer,  it  most  always  appear  that  the  in- 
sored,  when  injured,  was  actually  engaged  in  an. 
oecupation  classified  as  more  hazardous/''  Where 
the  employments  of  the  insured  include  an  occupa- 
tion classed  as  more  hazardous  than  that  in  which 
he  is  specifically  insured,  and  he  is  injured  while 
aigaged  in  the  occupation  of  greater  hazard,  his 
recovery  is  liipted  to  the  indemnity  provided  in 
cases  of  injuries  received  in  the  more  hazardous 
ocenpation,^^  althou^  f uH  information  is  given  to 
the  agent  of  the  insurer  as  to  occupations  in  which 
the  insured  ia  employed  at  the  time  the  appUcation 
ia  made." 


y  88]  (2)  Chance  of  Occupation.  The  insurer: 
cannot  avoid  the  policy  on  the  ground  that  the  i:.- 
sured  has  chained  his  occupation  from  that  under' 
which  the  insurance  was  granted,  unless  there  is  aa: 
express  proviso  to  that  effect."  But  most  jwlicies 
provide  for  the  contingency  of  such  a  change,'^  and., 
in  such  case,  if  the  injury  to  or  death  of  insnr^ 
occurs  while  he  is  engaged  in  a  more  hazardous  o<s 
cupation  than  that  under  which  he  is  classified,  then 
no  recovery  can  be  had,  or,  if  a  recovery  can  bei 
had,  it  can  be  only  for  the  amount  provided  for 
injuries,  or  death  incurred  while  engaged  in  such 
hazardous  occupation.^^  In  such  case  the  real  ques- 
tion ia  not  80  much  as  to  whether  or  not  the  insured  | 
has  abandoned  the  occupation  stated  in  the  poliQ-,; 


M.  V.  a— Etoiployera'  IitabillQr 
ABsur.  Corp.  v.  Bad^  101  Fed.  tZi, 
42  CCA  286:  Standard  U,  etc.,  Ins. 
Co.  V.  CaiToA.  8«  Fed.  B67,  30  CCA 
263,  41  LRA  194. 

Ind. — Btwdard  'U,  etc,  Ina.  Co.  v. 
MarUD,  18S  ifid.  874,  33  106. 

Mass. — ^Aldrlch  v.  Mercantile  Mut 
Ace  Assoc..  140  Uass.  457.  21  NE 
878. 

MoT — Loeach  v.  Union  CasualtTt  etc., 
CtK,  178  Mo.  664,  76  8W  C21. 

Tex. — Standard  L.,  etc.,  Ins.  Ca  v. 
Taylor,  12  Tex.  Civ.  A.  8S«,  34  SW  781. 

Can. — Canadian  R.  Acc.  Ina.  Co.  v. 
HcNevIn,  32  Can.  8.  C.  194  [alt  2 
Ont.  U  621,  ate  82  Ont.  284]. 

Ont. — Stanford  v.  Imperial  Guar- 
antee Acc.  Ins.  Cc  18  Ont  U  662, 
12  OntWR  1280.  13  OntWB  1171. 

[a]  ffaoli  a  provision  la  self-aet- 
img,  (1)  In  so  far  as  a.  reduction  of 
the  tedemnlty  follows  a  change  of 
occupation  witliout  any  alteration  of 
tbe  policy.  Fox  v.  Masons'  Fraternal 
Acc.  Assoc;.  06  Wis.  390,  71  NW  863. 
But  (2)  if,  after  the  Insured  has 
given  notice  of  enK&^ing  In  a  more 
baaardous  occupation  and  has  been 
reclassified  therein  by  the  insurer,  he 
returns  to  bis  orielnal  occupation,  he 
can  recover  for  an  accident  nappenine 
therein  only  the  Indemnity  provided 
for  the  more  hazardous  one.  Fox  v. 
Masons'  Fraternal  Ac<l  Aaioc.,  96  Wis. 
8»0,  71  NW  868. 

[b]  mwBlk  a  pMvlilon  Oom  baI 
iaaM  to  tbe  baaaft  of  tt*  baaftelarr, 
where  the  Insured  was  Injured  or 
killed  under  drcumstanc—  constituting 
a  complete  defense  under  other  pro- 
vtalons  of  tbe  policy.  Taney  v.  Xtn^ 
U  Ins.  Co.,  108  Oa.  840,  88  SE  979; 
Miller  V.  Travelers'  Ins.  Ca,  29  Minn. 
648,  40  NW  839. 

[c]  Kasardowi  ooenpatloa  part 
of  recnlar  dattea^The  fact  that  the 
insured  was  engaged  In  tbe  more 
hasardous  occupation  as  a  part  of 
his  regular  duties  to  his  employer 
will  not  operate  to  defeat  the  reduc- 
tion of  the  indemnity.  Standard  L., 
etc..  Ins.  Co.  v.  Taylor,  12  Tex.  Civ. 
A.  886.  34  SW  781. 

[d]  Injnzlea  raoetTed  wlille  Imut- 
<1)  Where  a  policy  insuring  a 

person  as  a  lawyer  provided  for  a 
reduction  of  the  Indemnity  in  case 
of  injuries  received  while  engaged  in 
hunting  as  a  recreation,  -and  be  was 
killed  while  so  engaged.  It  was  held 
that  the  recovery  was  limited  to  the 
reduced  Indemnity.  Thomas  v.  Ma- 
sons' Fraternal  Aca  Assoc.,  64  App. 
DIv.  22,  71  NTS  692.  <2)  Where  one 
insured  as  a  sheep  farmer  against 
accident  by  a  policy  classifying  as 
more  hazardous  the  occupation  of  a 
hunter,  and  stipulating  that,  where  an 
Injury  occurred  while  doing  any  act 
pertaining  to  any  occupation  classlfled 
as  more  hazardous,  the  liability  of  in- 
surer should  ba  for  such  part  of  the 
principal  as  the  premium  paid  would 
purchase  at  tiie  rates  fixed  for  such 
mwe  haiwdous  occupatfam.  was  killed 
while  hunting  for  recreation,  insurer 
was  liable  only  to  the  indemnity  pro- 
vided for  the  oecupation  of  a  hunter. 
Lane  t.  General  Acc.  Ina  Co..  (Tex. 
*  )  lit  8W  M4. 


te]  n*  oooapatlom  of  raparvlabur 
fanaw  bas  been  classlfled  as  more 
hasardoua  than  tliat  of  druggist  .Altna 
L.  Ins.  Co.  V.  Dunn.  188  fw.  629,  71 
CCA  79 

[f]  The  ooonpatloa  of  lofver  Is 

more  hazardous  chan  tliat  of  logging 
contractor.  Bothell  v.  National  Cas- 
ualty Co.,  69  Wash.  209.  109  P  590. 

[g]  irot  Boessarr  to  olasaify  every 
act  of  more  taazardons  ooonpatloa. — 
In  order  to  receive  the  benefits  of  the 

Krovlsions  relating  to  injuries  received 
I  more  hazardous  occupations  it  is 
not  necessary  for  the  insurer  to  specl^r 
the  various  acts  incident  thereto.  It 
Is  sufilcient  that  the  act  clearly  ap- 
pears to  be  a  part  of  such  occupation. 
Loesch  V.  Union  Casualty,  etc.,  Co.. 
176  Mo.  664,  76  SW  621. 

70.  Ill — Union  Mut.  Acc.  Assoc  v. 
Prohard,  134  HI.  228,  26  NB  642,  23 
AmSR  664.  10  LRA  883  and  note. 

Minn. — Miller  v.  Travelers'  Ins.  Co., 
89  Minn.  648.  40  NW  839. 

Ma — Brown  v.  Ballway  Pasa  Assor. 
Co..  46  Ma  221. 

N.  J.— ^tone  v.  U.  S.  Casualty  Coy, 
(4  N.  J.  U  371. 

Wis. — Fox  V.  Masons'  Fartemal  Acc; 
Assoc..   96   Wis.  390,   71   NW  862. 

[a]  Thm  OxMag  of  pllaa  by  means 
of  an  ax  or  sledge  does  not  constitute 
the  more  hasardous  occupation  of 
*5)Ue  driver."  New  Tork  Nat  Acc. 
Soc  V.  Taylor,  42  III.  A.  97. 

[b]  Sha  work  of  polaefebVi  cftaaap 
lar,  aafl  rapalzlsr  brfek  wuu  was  a 
part  of  the  trade  or  occupation  of  a 
brick  piason.  and  Insured,  who  was  in- 
jured white  engaged  in  such  work, 
could  reeover  under  the  classification 
of  a  "brick  mason."  Wilson  v.  North- 
western Mut  Acc.  Assoc.,  63  Minn. 
470,  66  NW  626. 

[c]  Aa  attempt  to  reaetw  a  abip- 
wceokad  crew  does  not  constitute  the 
hazardous  occupation  of  being  "en- 
gaged in  wrecking."  Tucker  v.  Mutual 
Ben.  L.  Ins.  Co..  50  Hun  60,  4  NTS 
605  raff  131  N.  T.  718,  24  NE  11021. 

[d]  One  who  is  Injured  whUs  rid- 
ing a  Ueyole  for  pleanu*  is  not  a 
"professional  bicyclist"  Baldwin  v. 
Internal  Aca  Assoc.,  31  Mlsa  124, 
46  NTS  1016  [afl  29  App.  DlV.  627. 
62  NTS  1136]. 

[e]  Ths  bnalnMH  of  "loemaa,  pro- 
prietor," covers  not  merely  a  proprie- 
tor who  conducts  a  xeneral  Ice 
busbiess.  bat  also  an  loeman  who  may 
be  a  deliverer  of  ice  and  at  the  same 
time  the  owner  and  proprietor  of  the 
business.  Neafie  v.  Manufacturers' 
Aca  Indemn.  Ca.  66  Hun  111.  8  NTS 
202.  / 

71.  Employers'  Liability  As^ur. 
Corp.  V.  Baclt,  102  Fed.  229.  42  CCA 
2S6. 

7a.  Employers'  Liability  Assur. 
Corp.  V.  Back.  102  Fed.  229,  42  CCA 
286. 

73.  In  Provident  L.  Ina  Co.  v. 
Fennell,  49  XtL  180  (where  the  In- 
sured was  a  switchman  while  the 
contract  was  made  and  was  a  brake- 
man  when  killed,  and  it  was  held 
that  In  the  absence  of  special  pro- 
vlstan  the  Insurer  conid  not  avoid  the 
policy  <m  this  account).     See  also 


Provident  I<.  Ina..  eta*  Go,  SCaftto. 
82  Md.  210. 

[a]   BatoPBl   liT   aeoagtaaea  of 

prsanlnmsii— -Even  when  such  a  pre- 
vision Is  set  out  in  the  policy,  the 
acceptance  of  premiums  after  full 
knowledge  of  a  change  to  a  more 
hazardous  occupation  will  estop  the 
Insurer  from  declaring  a  forfeiture. 
E3son  V.  North  American  Lt,  Assur. 
Co.,  9  B.  C.  474. 

74.  See  Fraternal  Aid  Assoc  t-. 
Bltchcock.  121  ni.  A.  402  (holding 
that  where,  In  disregard  of  the  con- 
tract, the  Insured  engages  In  one  of 
the  prohibited,  because  more  ha^u^- 
ous,  occupations,  and  is  Injured,  be 
cannot  recover ;  especially  where,  in 
coonpllance  with  the  rules  or  by-laws 
of  the  insurer,  bb  expressly  waives 
any  claim  arising  by  reason  of  acci- 
dental injuries  sustained  in  tbe  more 
tiaxardous  occupation). 

[a]  'n  la  oomMtsat  for  the 
paitlea  to  provUe  in  the  policy  of 
maurance  that  a  forbidden  tiazarl 
shall  make  the  imllcy  void,  or  that  the 
amount  of  the  Insurance  in  case  <^ 
an  increased  hazard  shall  be  dimin- 
ished in  proportion ;  and  in  case  the 
policy  Itself  does  not  name  the  for- 
bidden or  increased  hazards.  It 
be  for  the  Jury  to  determine  whether 
such  a  change  In  the  risk  has  taken 

Slace,  and  in  what  degree  the  risk 
as  Ijeen  Increased."  Per  Howard.  J., 
in  Standard  !<.,  etc.,  Ins.  Co.  v.  Mar- 
tin. 132  Ind.  876,  379,  88  NK  106. 

75.  Eteployera'  t<IahlUty  Assur. 
Corp.  v.  102  FM.  2S».  42  CCA 
286 :  Everson  v.  General  Ace.  F.,  etc, 
Corp.,  208  Mass.  169,  88  NE  658: 
Roseberry  T.  American  Baiev.  Assoc, 
142  Mo.  A.  B62,  121  SW  7SB;  Price 
V.  National  Aca  Boo.  S7  Pa.  Sup. 
299. 

[a]   ma  nla  baa  baas  applM 

<1)   where  insured  was  classified  ss 
a  "dealer"  and  sustained  Injuries  wbfle 
acting  as  a  deputy  sheriff  (Americas 
Aoa  Co.  V.  Carson,  (Ky.)  SO  SW  879). 
f 2)   where    Insured,    classified    as  a 
''conductor,"  was  injured  while  actiits 
as   a   brakeman  on  a   freight  tnla 
(Aldrlch    V.    MercanUle    Mut  Acc 
Assoa.  149  Masa  457.  21   NE  8T3), 
(3)  where  the  extra  hazardous  occu- 
pation was  that  of  a  "yard  conductor" 
or  "yard  master"  (Moore  v.  Citizen^ 
Mut  L.  Ins.  Assoc.,  76  Him  262.  it 
NTS  1014),  (4)  where  insured,  class- 
ified  as  a   "blacksmith,"   was  killed 
white  acting  as  a  "switchman  and  tar 
coupler/'     which     occupations  vere 
classed  as  more  hazardous  than  blsrk- 
smlthlng  (Standard  L.,  eta,  Ins.  Ca 
V.  Taylor,  12  Tex.  Civ.  A  386.  34 
781),  and  (5)  where  insured,  who 
classified  as  "proprietor  of  a  prlft- 
miU — supervision   only,"   was  Injui*! 
while  assisting  in  overseeing  the  wort 
of  the  farm  of  his  father  (E^stabrooU 
v.  Union  Casualty,  etc..  Co..  74  Vt  471. 
62  A  1048,  93  AmSR  916)  :  (6)  asd 
it  has  also  been  held  that  Insurrd. 
while  riding  home  on  hia  bicycle  from 
a  friend's  funeral,  taking  a  more  ^ 
cultous  route  In  going  home  than  vis 
necessary,  was  engaged  In  "amaletf 
btcycllnir"  (Baton  v.  Atlaa  Abc.  bft 
Co.,  8»Va  t7p,  M  A  10tt>. 
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i>at  whether  or  not  at  the  time  of  the  injoiy  he  was 
en^ged  in  another  more  faazardoos  oi»npation;" 
and  it  muat  appear  that  the  new  ooeapatioB  had 
been,  entered  upon  at  the  time  of  the  injtuy  in 
order  to  render  the  proTiaion  available  to  the  in- 
surer." 

[§  893  (3)  TeraponuT  Exposure  to  Increaaed 
Haxard.  A  provision  for  forfeiture  or  reduction  of 
indemnity  in  ease  of  a  change  of  oecupation  refers 
to  the  sabstitntion  of  one  oecupation  for  another  and 
not  merely  a  casual  resort  to  other  activities;^  bat 
a  provision  reducing  the  indemnity  where  the  injury 
is  sustained  while  the  insured  is  temporarily  or 
otherwise  exposed  to  a  hazard  classed  by  the  in- 
sured as  more  hazardous  than  that  given  as  the 
insured's  occupation  has  been  held  to  protect  the 
insurer  'where  the  insured  was  injured  in  doing  a 
single  act,  connected  with  a  more  hazardous 
oecupation." 

[f  9^  (4)  Distinction  b«twaea  Occnpatlon  and 
Act.  Where  the  insurer  classifies  risks  according  to 
the  oecupation  of  the  insured,  and  tfae  policy  eon- 


tains  a  proviso  against  responsibility  for  injury  re< 
eeived  whjle  performing  an  act  pertaining  to  an  oo< 
onpation  classed  as  more  hasardoos  than  that  under 
which  the  policy  is  issued,  the  distinction  between 
aets  and  occupation  is  not  obliterated and  it  must 
appear  that  the  insured  was  injured  while  doing  an 
act  peculiarly  embraced  in  the  less  favored  class  to 
bring  him  within  the  exception."* 

[$  91J  <6)  Injury  Not  in  Course  of  Employnwit. 
Where  msured,  although  engaged  in  an  occupation 
classified  as  hazardous,  is  iqjnreid  when  not  employed 
in  the  duties  of  such  ooeupation,  he  is  entitled  to  the 
benefit  of  the  classification  in  wbieh  he  belongs  at 
the  time  of  the  injury.^ 

92]  E.  Risks  of  TraTet— t  In  GeneraL  Poli- 
cies are  often  issued  which  provide  indemnity  only 
in  case  of  accidents  occurring  while  the  insured  is 
traveUng  as  a  passenger  on  public,  or  public  or  pri- 
vate, conveyances  for  the  transportation  of  passen- 
gers, or  provide  f or^  an  increased  indemnity  in  ease 
of  such  accidents.  Sneh  a  provision  includes  of 
course  only  accidents  received  while  traveling  as  a 


net 


Ibl  OIivaautuMa  bo* 
to  obUM  of  eeonvatloii^-iThe 
that  azk  uuored,  a  omtrMtor,  wboM 
duties  were  described  In  the  scbedale 
of  wamntlea  as  *Hxavellnv  and  su- 
pervising ooly,"  was  Mrsonally  at- 
tempting  to  aqjast  a  tanic  of  a  heatlne 
Tlant  when  UUed  by  an  explosion  did 
not  reduce  him  to  the'  status  of  a 
laborer,  a  more  hasardous  occupation, 
Fo  as  to  reduce  the  company's  11a- 
bmty.  Miller  v.  Missouri  State  U.  Ins. 
Co.,  168  Mo.  A.  tilt,  16S  SW  1080. 

TB^  .XitXiA  Jj.  Ina  Co.  v,  Dunn,  138 
Fed.  S29,  71  CCA  79. 

7T.  .^ttaa,  L.  Ina.  Co.  v.  FrteraoD, 
114  Fed.  58,  SI  CCA  424. 

78.  Taylor  v.  Illinois  Commercial 
Men's  Assoc..  84  Nebr.  799.  122  NW 
41.  24  LRAN3  1174  and  note  (holdhig 
that  an  accident  policy  providing  that. 
If  Insured  should  change  his  business, 
he  must  Immediately  notify  the  com- 
pany, and  that,  unless  Its  Doard  con- 
sented to  the  change,  the  poU(»'  upon 
the  tenth  day  thereafter  ehould  ter- 
minate, means  the  substitution  of  one 
business  for  another  as  the  usual 
business  of  insured,  and  does  not  refer 
to  a  casual  or  Incidental  resort  to 
other  activities  (or  thirty  days,  where 
the  business  named  in  the  policy  was 
not  abandoned,  and  insured  expected 
within  a  few  days  of  the  acddeht  to 
continue  the  same)  ;  McNevln  t. 
Canadian  R.  Acc.  Ins.  Co.,  2  Ont.  L. 
B21  [aff  22  Can.  8.  C.  1»4].  See  also 
supra  I  92. 

la]    AppUoatloou  of  nla^(l)  A 
stipulation  In  an  acddent  poUcy  that, 
if  insured  Is  Injured  while  at,  work 
m  any  occupation  classed  as  more 
hasardous  than  that   stated   In  the 
Miwdule,  tkB  llaUllty  of  the  insurer 
niall  be  only  for  such  proportion  of 
the  Indemnity  as  the  premium  will 
purchase  at  tiie  rate  fixed   by  the 
company   for  the  hazard,    does  not 
contemplate  the   inhibition   of  acts, 
poformance  of  which  Is  necessarily 
ImpUed  from  the  vocation  named  In 
the  policy,  but  applies  to  a  regular 
occupatloii  engaged  In  by  Insured  In 
a  class  other  than  that  named  In 
the  policy;  and  where  insured's  occu- 
pation Is  stated  as  member  of  firm  or 
employed  as  manager  of  a  beef  com- 
pany, and  where  bis  duties  are  de- 
Bcrtbed  as  "ofllce  duties  and  traveling 
mly,"  the  Insurer  is  liable  for  injuries 
received  by  Insured  while  in  the  re- 
trtgerator  of  his  employer's  plant  di- 
recting the  transfer  of  carcasses  from 
one  truck  to  another,  and  Illustrating 
to  the  workmen  how  to  do  the  work. 
Thome  v.   Casualty  Co.  of  America, 
10<  M&  274.  7<  A  ilOC.    (2)  The  rule 
faa*  also  been  applied  to  occasional 
tcti  of  coupling  cam  by  a  "freiiAt 
ugmaiL  not  coupling  or  swlttdilng  by 
Menpttloiir*  (Hofttaan  v.  Standard  IZ. 


etc.  Ins.  Co.,  127  Vt.  C  227,  87  SB 
4W),  and  «)  by  a  bacgagenuui  (Ca- 
nadian R.  Aoe.  Ins.  Co.  v.  HcNevtai% 
82  Can.  &  a  194  [aff  2  Ont  L.  621  (aS 
22  ont  284)1).  and  <4}  to  a  balloon 
ascension  tyy  one  Insured  as  a  railroad 
brakeman  (PaelAc  Mut  L.  loa  Co.  v. 
Van  Fleet,  47  Colo.  401,  107  P  1087). 

7a>  Loesch  v.  Union  Casualty,  etc., 
Co.,  176  Mo.  854.  76  SW  021  (where 
the  occupation  of  the  Insured  was 
given  as  "stock  dealer,  visiting  yards, 
not  working  or  tenj^lng  in  transit, 
which  was  In  the  preferred  class, 
while  "stock  dealer  and  tender  In 
transit"  was  classed  as  extra  basard- 
ous,  and  the  insured  being  Injured  by 
a  bull  while  unloading  cattle  from  a 
car,  the  recovery  was  limited  to  the 
Indemnity  provided  la  case  of  Injury 
while  engaged  In  the  extra  hazardous 
occupation).  But  compare  tJnlon  Mut. 
Acc.  Assoa  V.  Frohard,  124  IIL  £28. 
2E  NB  042,  28  AmSR  604,  10  LRA 
888  (where  the  policy  provided  for 
a  reduction  of  the  Indemnity  where 
the  insured  was  "fatally  injured  or 
otherwise  disabled  while  engaged,  tem- 
porarily or  otherwise,  In  any  act  or 
occupation  classed  as  more  hazardous 
than  the  one  in  which  he  la  [was] 
accepted,  according  to  the  clasBlfica- 
tion  given  by  the  rates  and  by-laws" 
of  the  Insurer,  it  appearing  that  only 
occupations  were  classed,  and  it  was 
held  that  the  words  "in  any  act"  did 
not  enlarge  the  meaning  of  "occupa- 
tlm,"  and  that  the  Insured,  who  was 
Injured  while  engaged  In  banting  as 
a  means  of  recreatton  and  pleasure, 
was  entitled  to  nearer  tiio  full  In-, 
demnlty). 

80.  Oanutodk  v.  Fraternal  Acc 
Assoc.,  lie  Wis.  282,  98  NW  22.  In 
Stone  T.  U.  a  Casualty  Co.,  24  N.  J. 

271,  276,  the  policy  contained  a 
proviso  by  which  injuries  were  ex- 
cluded from  compensation  if  "received 
In  any  employment  or  by  any  ex- 
posure either  more  hazardous  In  Itself, 
or  classed  by  the  company  as  more 
hazardous"  than  that  under  which  the 
policy  was  issued  to  the  Insured.  The 
court,  by  Beasley,  C.  J.,  In  construing 
this  provlsicHi,  said:  "These  terms, 
literally  rendered,  require  that  .the 
assured,  to  come  within  their  effect, 
must,  at  the  time  of  the  Injury,  he 
in  an  employment  more  dangerous  than 
his  own.  The  language  has  respect 
to  employments,  and  not  to  Individual 
acts.  It  is  true  that  a  certain  degree 
of  ambiguity  Is  Introduced  by  the  ex- 
ppesalon  'other  exposure,'  but  looking 
at  the  body  of  the  policy  we  find 
these  terms  used  In  the  sense  of  the 
risks  arising  from  a  business  or  occu- 
pation." 

81.  Schmidt  V.  American  Hut.  Acc 
Assoc.  9f  Wia.  804.  71  NW  801. 

[a]  »agiaisT   ^honiat  wooAf- 


The  insured  was  classed  as  a  sta- 
tionary engineer,  and  was  taijured 
while  chopping  wood,  tiie  latter  oc- 
cupation bung  classed  as  a  less  favw- 
able  risk  than  that  of  a  statlooary 
engineer.  Tbm  certificate  provided  that 
If  the  insured  was  Injured  in  the  per- 
formance of  an  occupation  minre 
hazardous  than  that  under  which  the 
certiflcate  was  issued,  he  could  in  no 
event  recover  more  tban  the  indunnity 
of  the  class  In  which  such  more 
hazardous  occupation  was  dasslfled. 
It  was  held,  under  this  clause,  that 
it  should  have  been  sutanttted  to  the 

Jury  whether  the  Insured  was  fatally 
njured  while  performing  an  act  pe- 
culiarly embraced  In  the  occupation 
of  a  woodchopper,  and  not  In  that  of 
a  stationary  enjglneer.  Bgsenberger  v. 
Guarantee  Hut  Ace,  AsboBh  41  Fbd. 
172. 

[b1  Vropzletor  of  los  bnsliuss  de- 
Uvennr  ioe^The  Insured  was  de- 
scribed as  an  "Iceman  (proprietor)." 
The  proprietor  of  an  Ice  business  could 
be  insured  at  twenty  dollars  a  week; 
a  deliverer  of  Ice  could  be  Insured  at 
only  fifteen  dollars  a  week.  The  in- 
sured received  the  Injuries  while  en- 
gaged in  the  actual  delivery  of  ice  to 
a  customer.  It  was  held  that  ths 
expression  "Iceman  (proprietor)"  cov- 
ered not  merely  a  proprietor  who  con- 
ducted a  general  Ice  business  from  his 
ofifces,  but  alao  the  iceman  or  a  man 
who  mi^t  be  a  deliverer  of  ice,  and 
who  was  at  the  same  time  the  owner 
or  proprietor  oT  such  business.  Neafle 
V.  Manufacturers'  Acc  Indemn.  Co^ 
66  Hun  ill,  8  NTS  202. 

[c]  A  *«si9wlslnr  fanasi*  in- 
cludes one  who  does  such  incidental 
things  as  may  be  required  for  keep- 
ing the  farm  In  order,  and  Is  not 
limited  to  one  who  does  no  physlcat 
labor.  New  York  Nat  Aca  8oa  v. 
Taylor,  42  III.  A  97. 

Id]  *9etaUBg"  laaaded  Is  woik 
of  ■uwoa.^Wllson  v.  Northwestern 
Uut  Acc  Assoc,  68  Minn.  470.  66 
NW  626. 

Sa.  Price  v.  National  Acc  Soc,  37 
I^  Super.  299  (holding  that  where 
the  Insured  in  an  accident  policy,  a 
shifting  patnenger  conductor  on  a  rall> 
road,  was  killed  after  his  day's  work 
was  done,  and  while  riding  as  a  pas- 
senger on  a  train,  the  indemnity 
payable  was  to  be  determined  not 
according  to  his  occupation  but  ac- 
cording to  the  fact  that  he  was  a 
raUroad  passenger,  a  less  dangerous 
position  under  the  classification  of 
risks  set  forth  in  the  policy). 

[a]  Vtaere  on*  was  klllsa  br  a 
oyoOoaa  while  eating  at  a  restaurant. 
It  was  immaterial  whether  at  the 
time  at  his  death  he  was  employed 
In  sn  occupation  more  hasardous  than 
that   In   which  he 
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passenger  in  the  kind  of  conveyance  designated," 
and  does  not  extend  to  accidents  sustained  or  re- 
ceived while  not  a  passenger.**  But  wliere  a  policy 
provides  for  payment  of  double  indemnity  if  inju- 
ries are  sustained  while  riding  as  a  paasei^er  in  any 
railway  passenger  car,  double  indemnity  is  properly 
recovered  where  the  insured,  while  a  passenger,  ac- 
cidentally fell  from  a  moving  car,  although  not  at- 
tempting to  enter  or  leave  the  same,  and  in  eonse- 
quence  met  his  death  on  the  roadbed.^ 

Injury  in  tazicab.  A  clause  giving  double  in- 
demnity if  injuries  are  received  while  riding  as  a 
passenger  in  a  '^public  conveyance"  propelled  by 
gasoline  covers  ii^uries  received  while  riding  in  an 
automobile  faired  &om  a  taximeter  cab  company,  en- 


gaged in  hiring  automobiles  for  public  nse,  and 
driven  by  a  chauffeur  of  the  company." 

[$  93]  S.  Getting  On  or  Off  Conveyance.  Where 
the  policy  covers  injuries  received  whUe  a  passenger^ 
it  extends  to  an  injury  received  while  getting  on  or 
off  a  conveyance  such  as  the  policy  contemplates,  or 
attempting  to  do  so,  as  insured  is  a  passenger  under 
snch  eir^nutances."  But  eadi  an  injuzy  has  been 
held  not  to  be  within  a  provirion  as  to  injuries  while 
riding  as  a  passenger  in  any  passenger  conveyance."*^ 
Of  course  if  the  policy  e3q>ressly  excepts  liability  or 
increased  liability  for  injuries  received  while  getting 
off  or  on  a  eonveyanee,  the  terms  of  the  policy 
govern.** 

[4  94]   3.  Riding om Locomottre.'  Aprovisionfor 


Stacdard  L.,  etc..  Ids.  Co.  v.  Koen,  11 
Tex.  Civ.  A.  273,  33  SW  138. 

83.  Wallace  V.  Employers'  Liability 
Assur.  Corp.,  26  Ont  L>.  10,  2  DomLR 
854,  21  OntWR  246,  AiinCasl913A 
838  [rev  26  Ont.  L.  80,  20  OntWR 
386]  ;  Fowls  v.  Ontario  Acc.  Ins.  Co., 
1  Oat.  L.  54 ;  Transit  Ins.  Co.  v.  Flam- 
ondon,  13  <^e.  K.  B.  263.  See  also 
Travelers'  Ins.  Co.  v.  Austin,  116  Gkt. 
2S4,  42  SB  622,  94  AmSR  186  and 
note,  69  LRA  107. 

[a]  Xall  oink. — ^Where  a  bene- 
flctary  in  an  accident  policy  was  a 
United  States  railway  mall  clerk,  and 
was  killed  while  riding  In  a  mail  car 
In  the  performance  of  his  duties,  he 
was  not  actually  ridlmr  as  a  passenger 
In  or  on  any  regular  passenger  con- 
veyance provided  by  a  conunon 
carrier,"  wttaln  an  accident  policy  In- 
suring the  person  named  as  beneflclary 
under  certain  circumstances  against 
loss  by  accident  while  actually  riding 
as  a  passenger  In  or  an  any  regular 
passenger  conveyance.  Wood  v.  Gen- 
eral Acc.  Ins.  Co.,  ISO  Fed.  928  [afl 
166  Fed.  9821.  To  same  effect  Bonirt 
V.  Standard  L.,  etc.,  Ins.  Co.,  187  Fed. 
861. 

[b]  Btopptav  off  pursuant  to  dntr 

to  pay  employees  precludes  a  claim 
as  passenger.  Travelers'  Ins.  Co.  v. 
Austin,  116  Oa.  264.  42  BE  522,  94 
AmSR  126,  69  LRA  107. 

[c]  01iart*z«d  T«MwL— (1)  Where 
assured  met  death  In  a  steamboat  ac- 
cident while  the  boat  was  chartered 
for  an  excursion  fpr  a  lump  sum, 
the  injuries  were  sustained  hy  assured 
while  actually  riding  as  a  passenger, 
within  an  accident  policy,  tn  a  place 
regularly  provided  for  transportation 
of  passengers  in  a  steamboat  furnished 
by  a  common  carrier  for  passenger 
service  only.  Dunn  v.  New  Amster- 
dam Casualty  Co.,  141  App.  DIv.  478, 
126  NYS  229  [all  67  Misc.  109,  121 
XYS  686].  <2>  So  also  a  prospector 
for  gold,  traveling  In  a  vessel  char- 
tered by  one  who  was  to  share  in 
tTie  profits  of  the  venture  and  fur- 
nished for  use  as  a  base  of  supplies- 
has  been  held  to  be  a  passaiger. 
^tna  L.  Ins.  Co,  v.  Frlorson,  114 
Pe^.  6fi,  61  CCA  424. 

84.  Fidelity,  etc,  Co.  of  New  York 
V.  Teter,  136  Ind.  672,  86  NB  288 
(holding  that  where  insurance  was 
against  accidental  injury,  subject  to 
the  condition  that  the  insured  was 
protected  only  against  the  basard  of 
travel  as  passenger  in  a  public  con- 
veyance provided  by  a  common  carrier 
In  the  United  States,  and  the  Insured 
was  a  drover  who  had  gone  to  San 
Antonio  to  ship  cattle  and  was  in- 
jured by  falling  from  a  hayloft  in 
a  bam,  and  the  agent  of  the  company 
had  represented  that  the  policy  cov- 
ered the  entire  trip,  it  was  held  that 
the  assured  was  not  a  passenger  at 
the  time  of  the  accident,  and  that 
the  Representation  of  the  agent  could 
not  control  the  expressed  contract, 
which  was  exact,  and  that  the  limita- 
tion of  the  Insurance  to  accidents 
while  traveling,  etc,  was  not  Incon- 
sistent with  the  general  contract  and 
did  not  raise  any  ambiguity). 

fa]   VmipomKy    lAtvrn^tlCB  of 


Jooxnsy, — ^Where  insured,  a  passenger 
In  a  public  conveyance  provided  by 
a  common  carrier,  after  having 
alighted  from  the  train  at  a  station 
from  which  lie  intended  to  continue 
his  Journey  by  a  later  train,  attempted 
to  speak  to  the  engineer  of  the  train 
about  a  matter  having  no  connection 
with  the  continuation  of  his  Journey 
or  his  condition  as  a  passenger,  and, 
while  crossing  the  platform  of  the 
car  for  this  purpose,  fell  therefrom 
and  was  injured,  it  was  held  that 
he  could  not  recover  under  the  policy, 
since  he  had  ceased  to  be  a  passenger. 
Hendrick  v.  Employers'  Liability 
Assur.  Corp.,  62  Fed.  893. 

[b]  An  lixjarr  mttut  tbm  tsrmlna- 
tloB  of  th«  SowmiKj  Is  not  covered  by 
such  a  provision.  Hendricks  v.  Em- 
ployers' Liability  Assur.  Co^.,  62  Fed. 
S98;  Tooley  v.  Railway  Pass.  Assur. 
Co.,  24  F.  Cas.  Na  14,098,  8  BlsB.  899. 

85.  Barber  v.'  Travelers'  Ins.  Co., 
166  111  A.  289. 

86.  Primrose  v.  Casualty  Co.,  232 
Pa.  210,  81  A  212,  87  litANB  618 
and  note. 

87.  Tooler  v.  Railway  Pass.  Asaur. 
Co.,  24  F.  Cas.  No.  14,098,  S  Biss.  399 ; 
Qlbson  Casualty  Co.  of  America, 
156  App.  Dlv.  144,  140  NYS  1046  ; 
Theobald  v.  Railway  Pass.  Asaur.  Co., 
10  Exch,  46. 

[a]  AppUoatlon  of  ml«.<— Insur- 
ance against  accidental  injuries  oc- 
curlng  while  the  Insured  is  "riding 
as  a  passenger  in  or  on  a  public 
conveyance"  protects  him  while  at- 
tempting to  board  a  moving  train  in 
the  course  of  his  Journey.  New  York 
Fidelity,  etc,  Co.  v.  Morrison,  129  111. 


3^0. 

[D]  Osttliiir  off  and  on  again  at 
station.— Where  the  policy  insured 
against  Injuries  "received  by  the  in- 
sured while  actually  traveling  In  a 
public  conveyance  provided  by  com- 
mon carriers  for  the  transportation 
of  passengers."  and  the  train  stopped 
at  a  station  and  the  insured  left  the 
train,  which  started  up  while  be  was 
off,  and  in  attempting  to  get  on  again 
he  was  injured.  It  "was  held  that  If  the 
insured  was  traveling  beyond  the  sta- 
tion, he  could  leave  the  train  at  the 
station  and  return  to  It  again.  He  was 
not  bound  within  the  policy  to  remain 
thereon  all  the  tlm^  and  he  might 
recover  tor  an  injury  received  in  at- 
tempting to  get  on  or  off.  Tooley  v. 
Railway  Pass.  Assur.  Co.,  24  F.  Cas. 
Na  14.098,  8  Biss.  899. 

[c]  AUghtliv  tttm  oam  eoBTsy- 
aao*  to  board  Mutthwr.— Where  a 
traveler's  insurance  policy  limited  the 
liability  of  the  insured  to  "railway 
accidents  while  traveling,"  It  was  held 
to  cover  an  Injury  sustained  In  alight- 
ing from  one  conveyance,  on  the  com- 
pletion of  a  part  of  the  Journey,  in 
order  to  continue  It  on  another  con- 
veyance. Theobald  v.  Railway  Pass. 
Assur.  Co.,  10  Exch.  45,  26  E^gUbEq 
482 

[i3]    Boarding  strast  oar.— (1)  A 

policy  Insuring  against  accidents  sus- 
tained while  the  Insured  Is  "riding  as 
a  passengei*  on  a  public  conveyance" 
affords  indemiUty  wh^e  the  injury 
occurred  in  an  attempt  to  board  a 


street  car,  whether  the  car  was  at 
the  time  at  rest  (Powla  v,  Ontario 
Acc  Ins.  Co.,  1  Ont  L.  64)>  or  <2)  In 
motion  {Gordon  v.  U.  S.  Casualty  Co., 
(Tenn.  Ch.  A)  64  SW  98).  See 
also  King  v.  Travelers'  Ins.  Co.,  101 
Oa.  64,  28  SE  661,  66  AmSR  288 
(where  It  was  held  that  a  clause  in 
an  accident  policy  providing  that  It 
did  not  cover  Injurfes  occasioned  by 
"entering,  or  trying  to  enter,  or  leav- 
ing a  moving  conveyance  using  steam 
as  a  motive  power  (except  cable  and 
electric  street- cars)"  had  no  reference 
to  the  amount  to  be  paid,  but  was 
merely  an  enumeration  of  cases  In 
which  there  was  to  be  no  liability,  and 
therefore  had  no  relation  to  a  clause 

grovldtng  that.  If  injuries  are  sus- 
lined  while  riding  as  a  passenger  In 
any  conveyance  using  steam,  cable,  or 
electricity  as  a  motive  power,  the 
amount  payable  shall  be  double  the 
sum  otherwise  specified,  and  that 
hence,  where  insured  was  Injured 
while  attempting  to  alight  from  a 
moving  electric  street  car,  he  could 
recover  the  double  indemnity). 

[e]  Boarding  omnilma— Where 
plamtifl  was  trying  to  Jump  on  an 
onmlbus  while  in  motion.  It  was  held 
that  he  could  recover  under  an  acci- 
dent policy  against  Injuries  while 
traveling  by  private  or  public  con- 
veyance for  the  transportation  of 
passengers.  Champlln  v.  Railway 
Pass.  Assur.  Co..  6  Lans.  (N.  Y.)  71. 

[f]  Attempt  to  get  hook  on  oon- 
veyanoe  after  aUghUiig_A  passenger 
on  a  street  car  who  had  arrived  at 
his  destination  and  descended  to  the 
street,  when  the  car  stopped  for  the 
purpose  on  his  .signal,  but  seeing  an 
approaching  motor  car  likely  to  run 
him  down,  unsuccessfully  attempted  ta 
get  i>ack  on  the  car  then  in  motion 
and  was ,  injured  In  ao  doing  cannot 
claim  under  the  double  indemnity 
clause  of  an  ftccident  Insurance  policy 
limited  to  accidents  while  "riding  as 
a  passenh'er  in  or  upon  a  public  con- 
veyance." Wallace  v.  Employers'  Lla- 
bllJly  Assur,  Corp.,  26  Ont.  L.  10  2 
DomUt  864,  3  OntWR  778,  21  OntWH 
249  [appr  Anable  v.  New  York  Fidel- 
ity, etc,  Co.,  73  N.  J.  L.  320,  63  A 
92  (afr  74  N.  J.  L.  686,  65  A  1117)] 

[g]  Sonble  lndemiiit7.—n)  Under 
a  policy  providing  that  a  double  In- 
demnity shall  be  paid  if  the  Injury 
occurs  while  the  Insured  Is  riding  oa 
a  passenger  In  a  conveyance  using 
steam,  cable,  or  electricity  as  a  mo- 
tive power,  one  who  is  Injured  while- 
attempting  to  ali^t  from  a  street 
car  Is  a  passenger,  and  entitled.  In 
the  event  of  recovery,  to  the  double 
Indemnity.  King  v.  Travelers'  Ins. 
£ft'  ^"A.*^  SE!  661,  66  AmSR 
288.  (2)  So  also.  If  Insured  had  be- 
come a  passenger  at  the  time  of  the 
accident,  double  indemnity  Is  recov- 
erable for  his  death  resulting  from 
seeking  to  Iward  the  train.  Fidelity, 
etc.,  Co.  V,  Morrison,  129  111.  A  360 

88.  Anable  v.  New  York  Fldelitv. 
etc,  Co.,  73  N.  J.  L,  330,  68  A  92 
[afr  74  N.  J.  L.  686,  66  A  1117.  and 
crit  Tooley  v.  Railway  Pass.  Assur. 
Co.,  24  F.  Ca&  No.  14,098,  S  Bias.  S991. 

8».   See  mn.A^U9. 
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the  indemnity ,  of  the  inanred  against  the  conse- 
qnenees  of  any  injury  z^ceived  by  accident  while 
riding  as  a  passenger  in  any  passenger  conT^yance 
has  been  construed  to  extend  protection  to  a  pas- 
senger on  a  railway  train  while  he  is  tein;poTarily 
ridmg  on  the  locomotive;^  bat  a  contrary  view  has 
been  asserted  under  a  policy  covering  injuries  re- 
ceived in  a  eonveyance  provided  for  the  transporta- 
tion of  passengers.^'  Where  riding  on  a  locomotive 
was  a  mode  of  travel  covered  by  an  accident  policy 
insuring  one  as  "contraetor,  ofi^e  and  travelui^,"  a 
jvovision  that  the  ^liey  did  not  cover  death  while 
riding  on  a  locomotive  was  an  inconsistency  and  did 
sot  preclude  a  recovery,  where  insured  was  killed 
while  riding  on  a  locomotive." 

[$95]  4.  Riding  m  Platform  of  Oonveyaiice.  A 
policy  covering  accidents  while  a  passenger  has  been 
held  to  cover  an  injury  received  while  riding  on  the 
platform  of  a  eonveyance  such  as  the  polity  contem- 
plates;" but  an  injury  bo  received  has  been  held  not 
within  a  provisiotf  for  ii^'uries  received  while  riding 
as  a  passenger  in  uiy  passenger  eonveyance,  on  the 
view  that  "in"  meant  ''iiwide.'"' 

[  $  96]  5.  WaUdng.  It  has  been  held  that  a  policy 
insurit^  against  accidents  oceig*ring  while  the  in- 
sured is  traveling  by  pnblie  or  private  eonveyanee" 
protects  him  while  walking  from  one  eonveyance  to 
another  in  the  course  of  the  journey,^  hut  does  not 
include  an  injury  received  after  he  has  left  a  steamer 
and  while  he  is  finishing  his  journey  to  his  home  on 
foot."*  A  platform  at  a  station,  by  the  public 
going  to  and'  &om  trains,  and  used  by  the  public 
without  objection  in  Raveling  from  one  street  to 
another,  and  to  other  parts  of  the  depot  grounds,  is 
a  public  highway,  within  an  accident  policy  insuring 


90.  Berliner  v.  Travelers'  Ids.  Co., 
121  CaL  458,  53  P  918,  66  AmSR  49, 
1  LRA  467  (holding  that  a  paKsenger 
who,  at  the  request  of  an  ofUcial  of 
the  road,  alights  from  the  coach  and 
ridea  in  the  engine,  does  lOot  by  such 
act  cease  to  be  a  passenger,  and  a 
recovery  can  be  had  for  his  death,  as 
the  locomotive  Is  part  of  the  convey- 
ance). 

91.  Brown  v.  KaJlway  Pass.  Assur. 
Co..  4S  Ua  321. 

82.  Ward  V.  Preferred  Aco.  Ins. 
Co..  80  Vt.  S21.  67  A  821. 

93.  Preferred  Acc.  Ins.  Co.  v.  Mulr, 
126  Fed.  926,  61  CCA  466  (bo  hold- 
inj;  where  insured  was  Injured  while 
riding  on  the  platform  of  a  railway 
car  temporarily  and  for  a  necessary 
purpose).  See  also  Marx  v.  Trav- 
elers' Ina.  Co.,  39  Fed.  321,  Infra  3  97. 

M.  JEtn&  ti.  Ins.  Co.  v.  Vandecar. 
86  Fed.  282.  SO  CCA  48  :  Van  Bokke- 
len  v.  Travelers'  Ins.  Co.,  34  App. 
Dir.  399,  54  NTS  307  [aff  167  N.  T. 
690.  60  NE  1121]  ;  Wallace  v.  Em- 
ployers' Liability  Assur  Corp.,  26  Ont. 
L.  10,  2  pomLR  854,  21  OntWR  245, 
AnnCasl9l3A  838  [rev  ^6  Ont.  L. 
86,  20  OntWR  386]. 

[a]  A  contrary  vl«w, — "The  fun- 
damental Idea  intended  to  be  con- 
veyed by  this  clause  of  the  policy  la 
that  a  d*uble  indemnity  will  be  paid 
In  case  of  an  Injury  which  Is  within 
the  terms  of  the  policy,  provided  it 
Is  sustained  by  one  while  traveling 
In,  hy,  or  on  a  certain  class  of  pub- 
lic conveyances.  In  ordinary  con- 
Tersatfon  persons  are  often  heard  to 
say  that  they  came  'by  train,"  or  'on 
a  train,'  or  'In  a  train,'  without  in- 
tending to  indicate  by  either  form  of 
rxpreraion  the  particular  place  in 
that  conveyance  which  they  occypied. 
It  is  hard  to  believe,  therefore,  that 
any  special  stgnitlcance  was  Intended 
to  be  given  by  the  use  of  the  word 
In'  in  the  clause  above  quoted."  Per 
Thayer,  J.,  dissenting  in  JEUtA  U 
Ins.  Ca  V.  Vandecar,  SS  Fed.  282, 
290,  SO  CCA  48. 


95.  Northrup  v.  Railway  Pass. 
Assur.  Co.,  43  N.  T.  616,  8  AmR 
724  [rev  2  Lans.  1661  (where  In- 
sured, in  the  course  of  her  journey, 
had  to  change  from  a  steamboat  to 
a  railway  train,  and  the  railway  sta- 
tion was  some  little  distance  tram  the 
steamboat  landing,  but  it  was  the 
general  custcon  for  passengers  to 
walk  from  the  steamboat  landing  to 
the  railway  station,  although  tnere 
were  hades  at  the  landing  on  the 
nlETht  of  the  accldeuL  which  could 
have  been  hired,  and  insured  started 
to  walk  the  distance,  but  slipped  and 
fell  on  the  sidewalk,  receiving  Injuries 
from  which  she  afterward  died,  and 
it  was  held  that  her  death  was  cov- 
ered by  a  policy  insuring  against  ac- 
cidents while  traveling  oy  public  or 
private  conveyance,  since  she  was 
walking  In  the  actual  prosecution  of 
her  journey,  and  that  the  fact  that 
hacks  could  have  been  hired  for  the 
purpose  of  transporting  her  from  the 
landing  to  the  station  was  imma- 
terial). 

96.  Ripley  v.  Railway  Pass.  Assur. 
Co.,  20  P.  Cas.  No.  11,854  [aft  16 
Wall.  336.  21  L.  e^.  4691  (so  holding 
where  Insured  was  waylaid  and  beaten 
Into  insensibility  by  robbers  while 
walking  from  a  ^-lllage  to  his  home, 
a  distance  of  about  twelve  miles). 

97.  Rudd  Qreat  Eastern  Casu* 
alty,  etc.,  Co.,  114  Minn.  612,  ISl  NW 
633,  84  LKAN3  1206,  AnnCasl912C 
606. 

98.  Bon  T.  Ilallw»  Pass.  Assur. 
Co.,  56  Iowa  664,  liff  MW  226,  41 
AmR  127. 

99.  Tooley  v.  Railway  Pass.  Assur. 
Co.,  24  F.  Cas.  No.  14,098,  8  Biss. 
3S9. 

1.  Marx  v.  Travelers'  Ins.  Co.,  39 
Fed.  S21  (where  It  was  held  that 
where  a  rule  forbidding  passengers  on 
a  railroad  train  to  ride  on  the  plat- 
form of  a  car  was  generally  disre- 
garded by  both  passengers  and  train- 
men. It  could  'not  be  said  that  so  to 
ride  was  a  violation  of  a  rule  of  a 


against  injury,  while  walking  on  a  pablic  hiehway^ 
by  actual  contact  with- a  moving  conveyance." 

97]  6.  Reanirement  of  Compliance  with  Ow> 
liar's  Rules.  Under  a  provision  of  the  policy,  re- 
qniring  insured  to  comply  with  all  rules  and  regula- 
tions of  the  carrier,  a  violation  of  a  known  rule  will 
preclude  a  recovery.^  But  it  is  not  required  of  in- 
sured that  he  shall  make  himself  acquainted  with  all 
the  rules  of  the  carrier,"  and,  in  order  to  protect  the 
insurer,  the  rule  allied  to  have  been  violated  most 
begone  which  is  known  to  insured  and  in  force  at  the 
time  of  the  alleged  violation.^ 

[(  98]  F.  fojiiiles  in  EleT«tor.  Some  poUeieB 
provide  an  increased  indemnity  for  injuries  received 
in  a  passenger  elevator;'  and  it  has  been  held  sufQ- 
cient  to  bring  a  case  within  such  a  provision  that 
at  the  time  of  an  injury  insured  had  so  far  entered 
an  elevator  as  to  be  wi^in  it  in  common  parlance, 
although  some  part  of  his  bo^,  as  his  foot,  may  have 
protruded.' 

99]   G.  Injuifla  in  Boning  BniUlog.  It  has 

been  held  that  under  an  accident  policy  providing 
for  donble  indemnity  for  injuries  caused  by  the 
"burning  of  a  building,"  recovery  may  be  bad  for 
death  resulting  from  injuries  received  in  the  bnm- 
ing  of  the 'contents  of  the  loft  of  a  bam;*  but  an- 
other eoarfe  has  held  that  such  a  provision  requires 
the  burning  of  a  building,  either  in  whole  or  in  part, 
as  a  condition  f>reeedent  to  liability,  and  a  death 
caused  by  the  burning  of  the  contents  of  a  room  of 
a  buildii^,  merely  scorching  the  door  of  the  room, 
is  not  caused  by  the  burning  of  a  building.'  In  a 
case  where  insured  was  injured  by  an  explosion, 
which  preceded  a  fire  in  a  building,  it  "was  held  that 
he  was  not  injured  in  consequence  of  the  burning  of 

corporation  within  the  meaning  of  a 
policy  excluding  Injuries  sustained  In 
a  violation  of  a  rule  of  the  rail- 


road comwny"). 

3.  See  Depue  v.  Travelers'  Ins.  Co., 
166  Fed.  188. 

[a]  fMftftriTii ■fgn oin  abowlsff  aod- 
dsBt  wltUa  provlsioa.  ■An^Mevator 
was  standing  at  the  first  floor  of  a 
building,  with  the  door,  which  extended 
to  the  roof  of  the  elevator,  wide  open, 
the  attendant  being  elsewhere.  The 
car  was  operated  by  a  lever  on  the 
side  wall  to  the  right  of  one  entering 
the  door,  and,  while  the  elevator  was 
stationary,  this  lever  was  in  the  cen- 
ter of  Its  arc  of  operation.  In  order 
to  start  the  elevator  It  was  necessary 
to  push  down  a  button  at  the  center 
of  the  arc,  which  permitted  the  move- 
ment of  the  lever  to  the  right  or  left. 
The  elevator  was  In  perfect  condition, 
both  before  and  after  the  accident, 
which  no  one  saw.  The  building 
superintendent  found  insured-  hanging 
head  downward  Into  the  elevator,  her 
body  caught  between  the  roof  of  the 
elevator  ajid  the  floor  of  the  building. 
One  limb  which  had  been  caught  at 
the  thigh  was  projecting  over  the 
floor.  When  the  elevator  was  re- 
leased, insured  fell  Into  It  on  Its  floor. 
It  was  held  that'  Insured  was  "in" 
the  elevator  when  the  Injuries  were 
Inflicted,  within  a  policy  Insuring 
aganlst  accidental  Injury  while  "In" 
a  passenger  elevator.  Depue  v.  Trav- 
elers' Ins.  Co..  166  Fed.  188. 

3.  j^ltna  L.  Ins.  Co.  v.  DavtS,  191 
Fed.  343,  112  CCA  87. 

4.  Wilkinson  v.  ^tna  L.  Ins.  Co., 
240  III.  205.  88  NE  550,  130  AmSR 
269,  35  LRANS  1266  and  note  [aff 
144  III.  A.  38]. 

6.  Houlihan  v.  Preferred  Acc.  Ins. 
Co..  196  N.  T.  337,  89  NB  927,  25 
LRANS  1261  and  note,  197  N.  Y.  532, 
90  NE  1160  [rev  127  App.  Dlv.  630, 
111  NTS  1048.  and  disappr  Wads- 
worth  V.  Canadian  R.  Acc- Tna  C!o., 
26  Ont  L.  66,  21  Onm^  801]. 
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the  building  while  he  was  therein,  within  the  terms  )  of  a  double  liability  clause  in  on  aeeident  polioy* 

Xn.   AOOIDENTS  ASD  BISKS  EXOEFTBD 
[i  100]   A.  In  OvneraL   It  is  customary  for  in- 
Borera  to  except  from  the  protection  of  the  policy 


eeirtain  classes  of  injuries,  and  this  la  within  their 
power,  the  only  conditions  being  that  the  excepted 
accidents  or  injuries  must  be  definite  and  capable  of 
being  identified  as  in  the  excepted  elass,^  and  in  an 
action  on  the  policy  the  insurer  may  show  that  the 
injuiy  was  one  so  excepted,  although  it  is  not  named 
in  the  petition.* 

101]  B.  Particular  Exceptionfl — 1.  Intentional 
Injuries — In  CtonaraL  A  provision  in  the  policy 
that  it  shall  not  extend  to  injuries  or  death  resulting 
from  "intentional  injuries  inflicted  by  the  insured  or 
any  other  person"  is  valid  and  binding,*  and  no 

e.  Karyland  Camialty  Co.  t.  Edgar, 
SOS  Vt>a.  656,  12S  CCA  51. 

T.  Blunt  V.  Fidelity,  etc.,  Co.,  146 
Cal.  S68,  78  P  729.  104  AmSR  S4,  67 
LiRA  793  :  Metropolitan  Acc.  Assoc.  v. 
TaTlor,  71  111.  A.  183  [alt  172  HI. 
511,  60  NE  115]  ;  Standard  L..  etc.. 
Ins.  Co.  T.  Martin,  13S  Ind.  S7«.  33 
NE  106 ;  Travelers'  Ins.  Co.  v.  Snow- 
den,  46  Nebr.  249,  68  NW  892. 

[a]  It  doM  not  matWr  how  gua^ 
•ral  %bm  dMorlvtim  of  tbe  class  may 
be,  provided  (1 )  the  description  so 
designates  It  as  to  distinguish  it  from 
other  classes  of  injuries,  and  ( 2 ) 
permits  the  identillcaton  of  a  particu- 
lar case  as  falling  or  not  falling  within 
the  exception.  Metropolitan  Assur. 
Assoa  V.  Taylor,  71  ifi.  A.  182  taff 
172  lU  611,  60  NE  IIS].  8e«  also 
^na  Ins.  Co.  v.  Bethel,  140  Ky. 
609,  131  SW  523. 

8.  Romayne  v.  Hawkeye  Commer- 
cial Men's  Assoc.,  (Iowa)  136  NW  736. 

9.  Travelers'  Ins.  Co.  v.  Houston, 
8  Tex.  A.  Civ.  Cas.  429. 

10.  Orr  V.  Travelers'  Ins.  Co.,  120 
Ala  647,  24  S  997  ;  American  Acc. 
Co.  V.  Carson,  (Ky.)  80  BW  879; 
De  Oraw  v.  National  Acc.  See.,  51 
Hun  142,  4  NTS  912;  Weldner  v. 
Standard  L.,  etc.,  Ins.  Co.,  133  Wis. 
624,  lis  NW  50. 

[a]  Vardw  of  the  tnmmtL  has 
bemt  held  to  be  within  the  proviso 
excepting  from  the  risk  Injuries  or 
death  resulting  from  intentional  in- 
juries Inflicted  by  Insured  or  any  other 
person.  Travelers*  Ins.  Co.  v.  Mc- 
Conlcey,  12T  U.  8.  681,  8  SCt  1860. 
S2  L.  ed.  SOS ;  Jamagin  v.  Travelers* 
Protective  Assoc.,  ISS  Fed.  892,  66 
CCA  8SS,  68  LRA  499:  Brown  v. 
U.  S.  Caswilty  Co.,  88  Fed,  S8:  Trav- 
elers' Protective  Assoc.  v.  Ijsjigholz, 
8«  Fed.  60,  29  CCA  628  ;  Railway 
Ofllclals,  etc.,  Acc.  Assoc.  v.  McCabe, 
61  ni.  A.  666 ;  Continental  Casualty- 
Co.  V.  Morris,  46  Tex.  Civ.  A.  394, 
102  SW  773 ;  Johnson  v.  Travelers' 
Ins.  Co.,  16  Tex.  Civ.  A.  814,  89SW972. 

[b]  That  the  SnsnzWI  wmm  klUed 
by  a  mob  whils  Olsanned  and  nader 
arrsvt  does  not  affect  the  insurer's 
exemption  from  liability.  Jamagln 
V.  Travelers'  Protective  Assoc.  of 
America,  138  Fed.  898,  66  CCA  622, 
<S  LRA  499. 

[c]  The  faot  that  th«  Inraxad  waa 
»  policeman,  paid  a  higher  premium 
than  those  engaged  In  a  less  hazard- 
ous occupation,  and  was  killed  while 
attempting  to  arrest  his  assailant, 
will  not  operate  to  avoid  tne  provi- 
sion against  liability  for  Intentional 
Injuries.  Grimes  v.  Fidelity,  etc.,  Co., 
38  Tex,  Civ.  A.  275,  76  SW  811. 

[d]  Where  asnir«d  waa  UUed  liy 
•  parson  whom  he  had  aManltad 
the   case   was   within   the  exception. 


recovery  c^n  be  had  for  iojnriM  or  death  u  in- 
flicted.^* 


External  mark.  Where  the  terms  of  the  poli^ 
warrant  the  conclusion  that  the  exemption  from  or 
reduction  of  liability  depends  upon  the  intentional 
injury  leaving  no  external  mark  thereof,  a  fatal  in- 
jury evidenced  by  an  external  mark  will  authorise  8 
recovery  of  the  full  amount  of  the  policy.**^ 

[i  102]  b.  Intent  of  Pnaon  Inflictfiig  Injury  as 
an  El«m«nt— (1)  Jn  QvasnX.  The  existence  of  an 
intent  on  the  part  of  the  person  inflieting  the  injury 
is  necessary;  and  this  intent  must  be  to  inflict  tbe 
injury  actually  inflicted,^'  and  be  directed  against  the 
insured,  and  not  against  another  or  against  a  class 


Oaines  v.  Fidelity,  etc,  Co.,  Ill  App. 
Dlv.  886,  97  NYS  836  [aft  188  N.  Y. 
411,  81  NB  169,  11  AmD  711. 

[e]  ratal  as  weU  as  Boafatal  la- 
JuiM  are  wlthjn  such  a  provision. 
Continental  Casualty  Co.  v.  Morria, 
46   Tex.   Civ.   A.    894,   102   SW  773. 

[f]  MawytloB  sot  applloaHl*  to 
iaJulM  iwraXttaf  la  d— fli^Where  a 


policy  Insuring,  against  death  or  In- 
jury by  "external,  violent,  and  acci- 
dental means"  further  provides  that 
It  shall  not  "extend  to  or  cover  in- 
tentional Injuries  Inflicted  by  the 
Insured  or  any  other  person,"  a  re- 
covery may  be  had  where  the  Insured 
WBB  kUled  by  a  third  person  without 
any  provocation  on  the  part  of  the 
Insured,  as  In  such  case  the  exception 
In  the  policy  refers  only  to  Injuries 
not  resulting  In  death.  American  A^. 
Co.  V.  Carson,  99  Ky.  441,  36  SW 
169.  69  AmSR  473,  34  LRA  301  tdlst 
Hutchcraft  v.  Travelers'  Ins.  Co.,  87 
Ky.  800,  8  SW  570,  12  AmSR  484]. 

[g]  idmltation  of  lUUUty.—d) 
Where  an  accident  Insurance  policy 
for  four  hundred  dollars  provided  that 
for  injury  Intentionally  inflicted  by 
any  person  other  than  Insured  the 
liability  was  limited  to  one-flfth  of  the 
amount  otherwise  payable  upon  the  as- 
sassination of  assured,  the  oeneflclary 
was  entitled  to  recover  only  eighty  dol- 
lars. Qeneral  Acc,  etc.,  Assur.  Corp., 
V.  Stedman,  (Tex.  Civ,  A.)  16S  SW692. 
(2)  Where  the  policy  provided  that  the 
Insurer's  liability  should  be  one  flfth 
of  tbe  .amount  otherwise  payable  If 
Injury  resulted  from  Intentional  act, 
recovery  was  limited  to  the  one  flfth 
where  Insured  was  intentionally  struck 
a  slight  blow  without  Intent  to  kill, 
and  fell,  striking  his  head  on  the 
pavement  and  fatally  fracturing  his 
skuIL  Ryan  v.  Continental  Casualty 
Co..  (Nebr.)  142  NW  288. 

[n]    Vrovlaloa   aot   oovwliir  In- 

jviiM  taauua  itr  tmxa  pwwm^ 

An  exception  In  a  policy  as  to  "In- 
tentional self'lnfllcted  Injury  and  loss 
or  injury  resulting  from,  or  contrib- 
uted to,  directly  or  Indirectly,  wholly 
or  partially,  by  disease  or  by  any 
means  or  act  which,  if  used  or  done 
by  the  assured  while  In  possession  of 
all  mental  faculties,  would  be  deemed 
intentional  or  self-lnfllcted"  applies 
only  to  Injuries  inflicted  by  the  Insured 
upon  himself,  and  does  not  preclude 
liability  where  the  Insured  was  killed 
by  another.  Andrews  v.  U,  S.  Casu- 
alty Co.,  (Wis.)  142  NW  487,  489 
(where  It  Is  said :  "The  laniruage 
of  it  Is  quite  peculiar  and,  manifestly, 
ambiguous.  'The  words  'intentionally 
Inflicted'  are  plain.  They  were 
clearly  Intended  to  cover  a  case  of 
suicide  while  sane.  Instead  of  the 
term  often  used  to  cover  self-destruc- 
tion under  any  circumstances,  such 
as  'death  by  his  own  hand,  sane  or 
insane,'  so  as  to  cover  all  cases  of 
suicide,  we  And  the  quoted  words  fol- 
lowed by  'or  Injury  resulting  from,' 
etc.,  or  by  any  means  or  act  which 
If  used  or  done  by  the  assured,  while 
In  the  possession  of  all  mental  facul- 
ties would  be  deemed  Intentional  or 
Self-inflicted.  It  may  be  admitted  that 
such  language  might  reasonably  be 
regarded  as  Intended  to  cover  homi- 
cidal death,  and  to  avoid  the  effect 
of  the  rule  that  such  events  are  within 
the  meaning  of  'accidental'  as  used 
In  tbe  policy.  But  It  Is  quite  as 
reasonable  construction  of  the  words 
to  regard  them  as  merely  Intended 


to  cover  cases  of  wlf-lnfllcted  Injuries 
while  Insane,  and  the  whole  together 
but  another  way  of  phrasing  an  ex- 
ception from  liability  in  case  of  self- 
innlcted  Injury  or  suicide,  sane  or 
insane.  It  Is  a  cardinal  rule,  In 
solving  ambiguity  of  the  sort  under 
consideration,  that  the  language  should 
be  construed  somewhat  strictly 
against  the  assurer,  and  that,  of  two 
reasonable  meanings  which  are  fairly 
balanced,  the  one  supporting  rather 
than  the  one  defeating  liabUlty  rtiould 
be  taken.  It  seems  that,  guided  by 
that  rule,  the  clause  In  question  was 
not  intended  to  coVer  homicide,  but  was 
Intended  to  cover  suicide  while  insane"). 

11.  Stephens  v.  Railway  OfUcials, 
etc.,  Acc.  Assoc,  75  Miss.  84,  21  S  710. 

IS.  Ala.— Orr  v.  Travelers'  Ina.  Co., 
120^  Ala.  647,  S4  S  997. 

Cal. — Richards  v.  Travelers  Ins.  Co., 
89  Cal.  170,  26  P  762,  2S  AmSR  466. 

m. — ^Railway  Officials,  etc.,  Aca 
Assoc  V.  McCabe,  61  TiJ.  A-  666. 

Ind. — Northwestern  Benev.  Soc  v. 
Dudley,  27  Ind.  A.  827,  61  NK  207. 

Ky, — Hutchcraft  v.  Travelers'  Ins. 
Co..  87  Ky.  800,  8  SW  670, 12  AmSR  484. 

Mich. — Utter  v.  Travelers'  Ins.  Co., 
65  Mich.  646,  32  NW  812,  8  AmSR  91S. 

Ma — Washington  v.  Union  Casualty, 
etc,  Co.,  116  Mo.  A.  627,  91  SW  988; 
Phelan  v.  Ttavelers*  Ins.  Co.,  88  Mo, 
A.  640. 

Nebr. — ^Railway  Officials,  etc,  Acc 
Assoc.  V.  Drummoud,  56  Nebr.  2S6. 
76  NW  662. 

N.  Y. — De  Graw  v,  Natlonar  Acc. 
Soc,  61  Hun  142,  4  NTS  912. 

wis. — Butero  v.  Travelers'  Aca  !bis. 
COy  96  Wis.  6S«,  71  NW  811. 

M  XUnstratloBa  of  millfdaBt  te- 
tMt  see  Orr  v.  Travelers'  Ins.  Co.,  120 
Ala.  647,  24  8  997  (where  Insured, 
being  unable  to  gain  admittance  to 
his  wife's  room  through  the  door, 
went  Into  the  yard  near  a  window  of 
the  room,  whereupon  a  man  who  was 
in  the  room  flr^d  through  the  window, 
the  bullet  killing  Insured)  ;  Continen- 
tal Casualty  Co.  v.  Fleming,  (Ky.) 
124  SW  331 ;  American  Acc  Co.  v. 
Carson,  (Ky.)  30  SW  879  (where  the 
death  of  Insured  was  caused  by  his 
being  shot  by  a  prisoner  resisting  ar- 
rest) ;  Phelan  v.  Travelers'  Ins.  Co.. 
38  Mo.  A.  640  (where  the  injuries  were 
Inflicted  on  Insured  In  a  preconcerted 
attempt  to  assassinate  him)  ;  Tie 
Graw  v.  National  Acc.  Soc.  51  Hun 
142.  4  NTS  912  (where  the  injuries 
were  Inflicted  upon  Insured  by  a  third 
person  attempting  to  rob  him  I  but 
see  infra  this  note])  ;  New  York  Fi- 
delity, etc.,  Co.  V.  Smith.  31  Tex.  Civ. 
A.  Ill,  71  SW  891  (blow  struck  in 
self-defense,  probably  not  Intended  to 
Inflict  all  injury  effected)  ;  Butero  v. 
Travelers'  Acc.  Ins.  Co.,  96  Wis.  536, 
71  NW  811  (where  It  appeared  that 
Insured  was  shot  by  a  person  un- 
known, the  evidence  shoeing  that  the 
murderer  knew  his  victim  when  ha 
flred,  and  that  he  fired  with  ^tent 
to  kill  him). 

[b]  XUsstvatloas  of  laek  of  waM^ 
dmat  latottt  see  Richards  v.  Travelnv' 
Ins,  Co.,  89  CaL  170,  28  P  782,  I» 
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of  individnala."  It  has  been  held  that  where  death 
ensnoB  from  the  ixgaiy  it  is  necessary  that  the  per- 
son inflicting  the  injury  should  have  had  the  intent 
to  kilL"  Bnt  there  is  also  authority  for  the  view 
that  where  there  was  a  purpose  to  infliet  some  inj'ury 
tbe  ease  is  within  the  exception,  although  the  injury 
inflieted  was  not  precisely  the  one  intended^"  or  al- 
though the  consequences  o:^  the  act  are  more  serious 
than  was  eontenmlated.'' 

[f  1031  (8)  ttjury  by  Iiunne  Fenwn.  It  seems 
that  the  fact  that  the  insured  was  killed  or  injured 
by  an  insane  person  does  not*  avoid  the  poli^,  since 
an  injury  so  inflicted  cannot  be  said  to  be  inten- 
tional.^' But  in  order  to  render  an  injury  uninten- 
tional and  accidental  1^  reason  of  the  insanity  of 
the  person  who  inflicts  it,  whether  permanent  or  the 
result  of  some  temporary  cause,  such  as  intozica* 
tiott,  there  must  be  suoh  a  diseased  and  deranged 
condition  of  the  mind,  as  to  render  the  person  in- 
capable of  distinguishing  between  li^t  and  wrong 
in  ndation  to  the  particular  act  with  whieh  he  is 
charged." 

104]  (3)  Injury  by  Intoxicated  PenoB.  A 
provinon  against  liability  for  an  injury  "intention- 
ally infUeted  upon  the  insured  by  any  other  p«rBon, 
sane  or  insane,"  precludes  a  recovery  for  an  iqjury 
by  an  intoxicated  person,  as  we  words  "sane  or  in- 

AmSS  4EE  (where  the  hlow  was  not 
Intended  to  kill,  but  unfortunately  and 
andeBlgnedb^  caused  death)  ;  Utter  v. 
TraTeler^nbu.  Co..  tS  Mich.  546,  t2 
KW  SIS,  8  AmSR  918  (where  Insured 
was  killed  by  a  deputy  shertfC  In  an 


sane"  cover  the  whole  field  of  mental  condition,  in- 
cludii^  intoxyiation." 

105]  c  Oonsa^t  or  Procurement  of  Insnred. 
An  intentional  injury  inflicted  by  another  person  is 
an  injury  which  such  other  person  intentionally  in^- 
flicts,  whether  the  insnred  intends  to  have  it  in- 
flicted or  draws  it  upon  himself,  and  such  injuries 
are  generally  within  the  exception."  Consequently, 
it  is  not  necessary  that  the  injury  be  inflicted  with 
the  consent  or  knowledge,  or  at  the  instance  or  pro- 
curement, of  the  insnre^'^  unless  it  appears  from  the 
policy  that  only  suoh  injuries  were  intended." 

[i  106]  dC  QuaUfication  aa  to  juries  Inflicted 
by  Buri^ara,  Etc.  Where  the  proviso  excepts  inju- 
ries received  while  in  the  act  of  defending  one 's  per- 
son, family,  or  property  from  the  assamts  c£  bur- 
glars, robbers,  Uiieves,  or  pickpockets,  it  mnst  be 
shown  that  the  injuries  were  so  reeeived;^  but  it  is 
not  necessary  that  the  violoaee  ahonld  precede  the 
taking  of  Ihe  TOoperty.*^ 

107]  «.  Waiver  of  Exception.  The  condition 
excepting  from  insuranee  the  risk  of  death  by  in- 
tentional injury  may  be  waived.'" 

[i  108]  8.  Suicide  or  Self-inflicted  Ininries"^ 
a.  Prorlsuni  in  Fi^cy.  A  proviso  is  usually  inserted 
in  accident  policies  to  the  effect  that  the  insuranee 
shall  not  be  extended  to  a  cue  of  death  caused  by 


attempt  to  arrest 


It  not  being 


shown  that  the  deputy  was  aware 
of  the  IdestUy  of  Insured  when  he 
killed  him)  ;  Railway  Ofllclals,  etc. 
Ace  Assoc.  T.  Drummond.  Kft  Nebr. 
236,  76  KW  562  (where  It  appeared 
that  the  death  of  Insured  resulted 
from  a  Kon-Bhot  wound  Inflicted  by  a 
robber.  It  not  ~  appearing  that  the 
ehootln?  Of  Insured  was  the  robber's 
Intentional  act  [but  see  supra  this 
note]). 

18.  Hntchcrait  v.  Travelers*  Ins. 
Co..  87  Ky.  300,  8  SW  B70,  12  AmSR 
484  (holding  that  the  exception  In- 
cluded only  those  Injuries  which 
were  Intentionally  directed  against 
the  person^  Injured,  and  did  not  In- 
clude Injuries  received  at  the  hands 
of  third  i>ersons  attempting  to  do 
mischief  generally,  or  attempting  to 
Injure  a  particular  individual  other 
than  the  Insured);  Utter  v.  Travel- 
ers' Ins.  Co.,  65  Mich.  645.  32  NW 
SIZ.  8  AmSR  913.> 

14.  Richards  v.  Travelers*  Ins.  Co., 
89  Cal.  170,  26  P  762,  28  AmSB  455; 
Utter  v.  Travelers'  Ins.  Co.,  65  Ulch. 
645,  82  NW  812,  8  AmSR  913;  Ste- 
vens v.  Continental  Casualty  Co.,  12 
N.  D.  4«S,  97  NW  862. 

[aj  PxwswBiption. — ^Where  the  In- 
sured Is  shot  several  times  the  pre- 
sumption arises  of  an  Intent  to  kill 
htm.  Butero  v.  Travelers'  Acc.  Ins. 
Ca,  9*  Wis.  686,  71  NW  811,  65 
AmSR  61. 

18  VatMon  T.  Travel^  Ins.  Co., 
42  M&  4S»,  4E  A  B18,  74  AmSR  S<8. 

16.  TraTclertf  Proteotlve  Assoa  t. 
WelL  40  Tex.  Civ.  A.  629,  91  SW  886. 

fa]  Where  Vbm  Xom  of  am  eye  -f- 
wdtm  tram  a  Umr  iBteatlOBallr  flTeii 
the  exception  applies,  although  the 
assailant  did  not  Intend  to  destroy 
the  eye.  Travelers'  Protective  Assoc. 
T.  Well.  40  Tex.  CIV.  A.  629,  91  SW  886. 

IT.  Corley  v.  Travelers'  Protective 
Assoc.,  105  Fed.  854.  46  CCA  278; 
Berger  v.  Pacific  MuL  I..  Ina.  Co.,  88 
Fed.  241;  Marceau  v.  Travelers'  ins. 
Co..  101  CaL  S38,  SS  P  856,  36  P  813; 
Phcenlx  Acc,  etc.  Assoc.  v.  Stiver, 
42  Ind.  A.  «86.  84  NB  772;  Travelers' 
Ins.  Ca  T.  Houston,  S  Tex.  A.  Civ. 
Cr&  4S». 

M  Vkwe  tbe  iamad  snmikse 
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can  be  no  recovery  for  the  resulting 
injury.  Oresham  t.  Equitable  Acc 
Ins.  Co..  87  Oa.  497.  U  SB  762,  27 
AmSR  263,  1«  LRA  938. 

IB.  Corley  t.  Travelers*  Protective 
Assoc,  lOS  Fed.  854.  46  CCA  278: 
Berger  t.  Pacific  Uut.  L.  Ins.  Co..  88 
Fed  241;  Hareeau  v.  Travelers'  Ins. 
Cc,  101  Cal.  838.  35  P  866,  86  P  813 
Felt  Peo.  V.  Holn,  62  Cal.  120,  46  AmR 
661];  Tcavelers'  Ins.  Co.  v.  Houston, 
3  Tex.  A.  Civ.  Cas.  |  429.  See  also 
Northwestern  Benev.  Soc.  v,  IMidley, 
27  Ind.  A.  327,  61  NE  207. 

[a]  Vest  tlM  sane  as  la  oftnliial 
oase^The  question  of  Insanity  Is  to 
be  determined  by  the  same  rule  as  In 
a  criminal  case  and  an  Irresistible 
Insane  Impulse  Is  not  sufflclent.  Mar- 
ceau V.  Travelers'  Ins,  Co:,  101  Cal. 
838.  35  P  866,  36  P  818. 

19.  Oaynor  v.  Travelers'  Ins.  Co., 
12  Ga.  A.  601,  77  SE  1072. 

20.  U.  S. — Travelers'  Ins.  Co.  v. 
McConkey,  127  U.  9.  661,  8  SCt  1360. 
32  L.  ed.  308;  Jamagtn  v.  Travelers' 
Protective  Assoc.  of  America,  133 
Fed.  892,  66  CCA  622,  68  LRA  499. 

Ala, — Orr  v.  Travelers'  Ins.  Co., 
120  Ala.  647,  24  S  997. 

Cal. — Fischer  v.  Travelers'  Ins,  Co., 
77  Cal.  246,  19  P  425,  1  LRA  572. 

Colo. — Travelers'  Ins.  Co.  v,  Mc- 
Carthy, 15  Colo.  861,  26  P  713,  22 
AmSR  410  and  note,  11  LRA  297. 

111. — Railway  Officials'  etc,  Acc 
Assoc.  V.  McCabe,  61  111.  A.  566. 

Ky. — ^American  Acc.  Co,  v.  Carson. 
99  Ky.  441.  86  SW  169,  59  AmSR  473 
and  note,  84  LRA  801;  Hutchcraft  v. 
Travelers*  Ina.  Co.,  87  Ky.  300,  8  BW 
670.  12  AmSR  484. 

Me. — SfotBon  T.  Traveler)^  Ins.  Co., 
98  Mc  469,  45  A.  618,  74  AmSR  868 
and  note. 

'  Minn.— Olng  v.  Travelers  Ins.  Co., 
74  Minn.  505,  77  NW  291. 

Mo. — ^Washington  v.  Union  Casual- 
ty, etc,  Co.,  116  Mo.  A.  627,  91  SW 
988;  Phelan  V.  Travelers'  Ins.  Co.,  88 
Mo.  A.  640. 

Nebr.— Railway  Ofllolalir,  etc,  Acc 
Assoc.  V.  Drummond.  6S  Nebr.  186, 
76  NW  562. 

N.  Y. — Oalnes  V.  Fidelity,  etc,  Co., 
Ill  App.  Div.  386.  97  NYS  836  [aff 
188  N.  Y.  411.  81  NE  169,  11  AnnCas 
71]:  De-Qraw  v.  National  Acc.  Soc, 
61  Hun  142,  4  NYS  912. 

Tex. — Grimes  v.  Fidelity,  etc,  Co., 
88  Tex.  ClT.  A.  S75.  76  SW  811;  Fl- 
deUtr,  etc,  Co.     Smltti.  81  Tex.  Civ. 


A.  Ill,  71  BW  891:  Travelers*  Ins.  Co. 
V.  Houston.  8  Tex.  A.  Civ.  Cas. 
429 

Wis.— Butero  v.  TravelwiT  Aeo. 
Ins.  Cc.  96  Wis.  Sl«.  71  KW  811.  66 
AmSR  61  [dlBt  Button  v.  American 
Mut  Aec  Assoc.  98  Wis.  8S,  96  NW 
861,  68  AmSR  900]. 

Bl.  U.  S.— Travelerr  Ins.  Oa  v.  Mc- 
Conkey. 127  U.  S.  S»,  8  SCt  1160,  88 
L.  ed.  808. 

Ala, — Orr  v.  Travelers  Ins.  Co., 
120  Ala.  647,  24  S  997.  Compare  Equi- 
table Acc.  Ins.  Co.  V.  Osborn,  90  Ala. 
201,  9  S  869,  13  LRA  267  (where  the 
Injury  was  not  deemed  Intentional 
within  the  exception). 

Cal. — Fischer  v.  Travelers'  Ins.  Co., 
77  Cat.  246.  19  P  423,  1  LRA  572, 

Colo. — Travelers'  Ins.  Co.  v.  McCar- 
thy, 15  Colo.  851,  25  P  713,  22  AmSR 
410,  11  LRA  297. 

Ky. — Hutchcraft  v.  Travelers'  Ins. 
Co.,  87  Ky.  300.  8  SW  570,  12  AmSR 
484. 

Tex. — J'ohnson  v.  Travelers'  Ins. 
Co..  15  Tei.  Civ.  A.  814,  39  SW  972. 

Wis. — Butero  v.  Travelers'  Acc 
Ins.  Co.,  96  Wis.  636,  71  NW  811. 
But  compare  Button  v.  American 
Mut.  Acc.  Assoc.,  92  Wis.  S3,  tfS  NW 
861,  53  AmSR  900  (cited  supra  note 
20). 

S2.  Button  V.  American  Mut.  Acc. 
Assoc.,  92  Wis.  S3.  66  NW  861,  58 
AmSR  900  (holding  that  where 
the  words  "inflicted  by  insured 
or  other  person"  were  omitted 
from  the  provision,  but  the  words 
"Intentional  Injuries"  were  preceded 
and  followed  by  a  long  list  of  In- 
juries imputing  more  or  less  of  in- 
tent, consent,  or  participation  on 
the  part  of  the  insured,  a  recovery 
for  which  was  excluded  because  of 
such  intent,  etc,  the  exception  did 
not  cover  Intentional  Injuries  Inflict- 
ed  by  a  third  person  which  as  to  the 
Insured  were  accidental). 

as.  Glng  v.  Travelers'  Ins.  Co.,  74 
Minn.  506,  77  NW  291. 

84.  Weidner  v.  Standard  L.,  etc, 
Ins.  Co.,  182  Wis.  624,  113  NW  50. 

36.  Henderson  v.  Travelers'  Ins.  Co., 
65  Fed.  438  [rev  69  Fed.  762,  16  CCA 
S90,  on  the  ground  that  an  alleged 
waiver  by  an  agent  did  not  bind  the 
insurer]. 

86.  Za  ZMpeeft  to  gnloide  it  would 
seem  that  accident  insurance  should 
be  governed  by  the  same  rules  as 
apply  in  the  case  of  life  Insurance 
See  Life  Inanranoaiw  Cyo  87e|«81]. 
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"suieide  or  self-inflicted  injuries,"^  and  such  a 
condition  is  broken  if  the  insured  intentionally 
injures  himself  by  the  infliction  of  bodily  wounds 
from  the  effect  of  which  he  dies.^* 

[i  109]  b.  Inaanity  of  Insured.  A  general  pro- 
Tision  against  suicide,  without  more,  has  been  held 
not  to  protect  the  insurer  where  the  insured  killed 
himself  while  insane;^  but  where  the  policy  ex- 
pressly excepts  suicide  "whether  the  insured  is  sane 
or  insane,"  there  can  be  no  recovery  in  case  of  sui- 
cide under  any  circumstances,^  and  the  fact  that  an 
accident  produced  the  insanity  by  reason  of  which 
the  insured  committed  suicide  does  not  render  the 
insurer  liable." 

[$  110]  c.  Intention  of  Insured.  A  provision 
against  liability  in  case  of  self-inflicted  injuries  ap- 
plies only  to  intentional  injuries,  and  does  not  pro- 
tect the  insurer  when  the  injury,  although  inflicted 
upon  himself  by  insurer,  was  the  result  of  careless- 
ness or  negligence,  without  intention.^ 

[9  111]  S.  Votontary  Exposure  to  Unnecessary 
Daagez^-a.  Provision  in  Policy.  The  policy  often 

S7.  See  -Blackstone  t.  Standard  Ii^ 
etc.,  Ins.  Co.,  74  Mich.  592.  42  NW 
156,  3  L.RA  486  and  note. 

[a]  BubfftantlaUy  srnonTmoaa  pro- 
vlsloiia. — Some  policies,  instead  of 
the  phrase  "suicide  or  self-inflicted 
Injuries,"  substitute  the  terms  "shall 
die  by  his  own  hand,"  "shall  commit 
Bulclde,"  or  "shall  dte  by  suicide." 
All  these  phrases,  however,  mean 
substantially  the  same  thin?.  Black- 
stone  V.  Standard  L.,  etc.,  Ins.  Co., 
74  Mich.  592,  42  NW  156.  3  liRA  486. 
See  also  cases  cited  Infra  notes  to 
this  section  and  fi§  109,  110. 

[b]  mneral  lMii«flts^Where  a  pol- 
icy provided  a  funeral  benefit  "if 
death  shall  result  from  any  cause  at 
any  time  while  this  member  Is  In 
food  standing"  and  that  "no  benefits 
will  be  paid  for  self-inflicted  in- 
juries," It  was  held  that  there  could 
be  no  recovery  of  the  funeral  benefit 
where  the  Insured  committed  suicide. 
Weber  v.  Home  Benev.  Soc,  21  Ind. 
A.  345,  62  NF]  462. 

[c]  Wnonri  atatute.— Rev.  St. 
(1899)  S  7896,  providing  that  suicide 
In  cases  of  life  insurance  shall  be  no 
defense,  unless  the  Insured  contem- 
plated Buldde  when  he  took  out  the 
policy,  and  any  stipulation  to  the 
contrary  In  the  policy  Is  irold  applies 
to  accident  policies.  Whltfleld  v. 
.^Btna  I*  Ins.  Co.,  205  U.  8.  489.  2? 
set  678,  51  L.  ed.  895  [rev  144  Fed. 
S56,  75  CCA  358  (aff  125  Fed.  269)]; 
LogaA  V.  Fidelity,  etc,  Co.,  146  Mo. 
114,  47  SW  948;  Applegate  v.  Travel- 
Ins.   Co.,   15S   Mo.    A.    6S,  122 


SW  2;  Kellar  v.  Travelers'  Ins.  Co., 
58  Mo.  A.  567. 

38.  Hutchcraft  V.  Travelers*  ins. 
Co.,  87  Ky.  300,  8  SW  670,  10  KyL 
260,  12  AmSR  484. 

89.  Accident  Ins.  Co.  v.  Crandal, 
120  XT.  S.  527,  7  SCt  685.  30  L.  ed.  740 
lafC  27  Fed.  40];  Blackstone  v.  Stand- 
ard eto.,  Ins.  Co.,  74  Mich.  692, 
42  NW  156,  S  LRA  486  and  note.  See 
also  Berger  v.  Pacific  Mut.  L-  Ins. 
Co..  88  Fed.  241. 

[a]  The  Mun«  oonatmotlon  rovema 
a  dans*  agwlnst  "8«lf-lnflloted  In- 
juries," for  these  can  no  more  be 
predicated  of  an  Insane  person  than 
suicide.  Accident  Ins.  Co.  v.  Cran- 
dal, 120  U.  8.  527,  7  BCt  686,  30  L.. 
ed.  740;  Hutchcraft  v.  Travelers'  Ins. 
Co.,  87  Ky.  300.  8  SW  570,  10  KyL 
260,  12  AmSR  484. 

30.  Travelers'  Ins.  Co.  v.  McConkey, 
127  U.  S.  661,  8  SCt  1360.  32  Ii.  ed. 
208;  Tuttle  t.  Iowa  State  Traveling 
Men's  Asaoc,  132  Iowa  652,  104 
NW  1181.  7  LRANS  228;  Hutchcraft 
T.  Travelers'  Ins.  Co.,  87  I^.  800,  8 
SW  670,  10  Kyli  2S0,  12  AmSR  484. 

Ea]    Vaktaw    oaritolie  ««U^t 


was  held  that  an  accident  certifi- 
cate which  fn  effect  read'  that  If 
the  member  should  "die 
by  any  means  or  act  which,  if  used 
or  done  by  such  member  while  In 
possession  of  all  natural  faculties, 
would  be  deemed  self-destruction," 
then  the  certificate  should  be  void, 
precluded  a  recovery  for  the  death 
of  Insured  caused  by  taking  a  quan- 
tity of  carbolic  acid  sutTlclent  to 
cause  death,  administered  by  In- 
sured's own  hand,  not  by  accident 
but  while  Insane.  Cotter  v.  Royal 
Neighbors  of  America,  76  Ulnn.  S18, 
79  NW  642.  ^ 

31.  Harris  v.  Travelers'  Ins.  Co., 
(111.)  8  Alb.  L.  J.  86;  Streeter  v. 
Western  Union  Mut.  L.,  etc.t  Soc.,  65 
Mich.  199,  31  NW  779,  8  AmSR  882 
and  note. 

[a]  Where  an  aoeUtnttal  wound 
prodttcsa  tetanns,  and  the  insured, 
while  in  a  tetanle  spasm,  cuts  his 
throat,  the  Jury  may  properly  find 
that  the  original  wound  was  Uie  prox- 
imate cause  of  the  act  and  hold  the 
Insurer  liable.  Travelers'  Ins.  Co. 
V.  Mellck,  66  Fed.  17l,  12  CCA  B44, 
27  LHA  629. 

88.  Travelers*  Tns.  Co.  v.  Mellck,  65 
Fed.  178.  12  CCA  644,  27  L.RA  629; 
Cady  v.  New  Tork  Fidelity,  etc.,  Co.. 
134  Wis.  882,  113  NW  967,  17  LRANS 
260  and  note  C'oU  Pierce  v.  Travel- 
ers' L..  Ins.  Co.,  34  Wis.  389. 

fa]  Going  on  platform  of  car. — 
Where  Insured,  who  was  traveling  by 
rail,  walked  on  to  the  platform  of  the 
car,  while  In  a  dazed  and  unconscious 
condition,  and  fell  therefrom  and  was 
Injured,  the  Insurer  was  held  liable. 
Scheiderer  v.  Travelers*  Ins.  Co.,  68 
Wis.  13,  16  NW  47,  46  AmR  618. 

33.  McNevln  v.  Canadian  R.  Acc. 
Ins.  Co.,  32  Ont.  284. 

[a]  The  ns«  of  the  word  "negli- 
gent" in  the  clause  "voluntary  or 
negligent  exposure  to  unnecessary 
danger,"  in  an  accident  policy  ex- 
empting the  Insurer  from  liability 
for  injury  so  caused,  is  cumulative 
or  redundant,  and  the  clause  means 
no  more  than  voluntary  exposure  to 
unnecessary  danger.  Beard  v.  In- 
demnity Ins.  Co.,  65  W.  Va.  283,  64 
SE  119. 

84.  Providence  L.  Ins.,  etc.,  Co.  v. 
Martin,  32  Md.  310;  Schneider  v. 
Provident  Ii.  Ins.  Co.,  24  Wis.  28,  1 
AmR  157. 

80.  Cornish  v.  Accident  Ina  Co.;  28 

8.  R  D.  458:  Ijovell  t.  Accident  Ins. 
o.,  <Eng.)  8  InsLJ  877. 
•0.  Travelers'  Ins.  Co.  v.  Jones,  SO, 
Ga.  641,  7  SB  88,  12  AmSR  270  and 
note;  NelU  v.  Travelers'  Ins.  Co.,  12 
Can.  S.  C.  66. 
sr.  Diddle  T.  Continental  Casualty 


contains  a  proviso  excepting  from  risk  injury  or 
death  caused  by  "voluntary  exposure  to  nnnecessaiy 
danger,""  "willful  and  wanton  exposure,**  "ex- 
posure to  obvious  risk  of  injury,**  or  exposure  to 
"unnecessary  danger,  hazard,  or  perilous  adven- 
ture. '  .  The  rights  of  the  parties  under  such  a 
stipulation  are  fixed  and  determined  by  the  contract 
and  not  by  the  law  of  negligence."  Where  an  acci- 
dent policy  insured  deceased  in  the  maximum  ip- 
demnity  if  death  resulted  from  a  hazard  incident  to 
his  duties  as  a  railroad  bridgeman,  a  subsequent 
clause  limiting  liability  in  case  insured  lost  his  life 
from  unnecessary  exposure  to  danger  or  to  obvious 
risks  did  not  apply  to  a  death  from  a  casualty  to 
wliich  insured  was  exposed  in  the  performance  of 
his  duties  as  a  bridgeman." 

[$  112]  b.  What  Oonstitntw  Such  EiqK»vr»— 
(1)  OonsciotiB,  Intentional  Scposoie.  The  words 
"voluntary  exposure  to  unnecessary  danger"  im- 
ply a  conscious,  intentional  exposure — something  of 
which  one  is  consciously  willing  to  take  the  risk,  the 
danger  being  known  or  a^^arent" — and  involve  gross 

Co.,  66  W.  Ta.  170,  63  SE  962,  22 
LRANS  779  and  note. 

88.  Jamison  v.  Continental  Casual- 
ty Co..  104  Mo.  A,  806,  78  SW  812. 

89.  U.  S. — Aahenfelter  v.  Employ- 
ers' liiablUty  Assur.  Corp.,  87  Fed. 
682,  31  CCA  193;  Travelers'  Ins.  Co. 
V.  Randolph,  78  Fed.  754,  21  CCA  305. 

Ala. — Equitable  Acc.  Ins.  Co.  v.  Os- 
born,  90  Ala.  201,  9  S  869,  13  LRA  267. 

111.— Fidelity,  etc.,  Co.  v.  Sittig, 
181  III.  Ill,  64  908.  48  LRA  S59 
[afr  79  III  A.  245]. 

Ind. — Commercial  Travelers'  Mut 
Acc.  Assoc.  V.  Springsteen,  23  Ind. 
A.  667,  55  NE  973;  Conboy  v.  Railway 
OfRcIals'  Acc.  Assoc.,  17  Ind.  A.  62, 
46  NE  363,  60  AmSR  154  and  note. 

Iowa. — Correll  v.  National  Ace. 
Soc,  139  Iowa  36.  116  NW  1046,  ISO 
AmSR  294  and  note;  Matthes  v.  Im-i 
perlal  Acc  Assoc.,  llO  Iowa  222,  81 
NW  484:  Jones  v.  U.  S.  Mutual  Aco. 
Assoc,  92  Iowa  662,  61  NW  485. 

Kan.— -Employers'  Liability  Assur. 
Co^.^  V.  Anderson.  6  Kan.  A.  is.  47 

Ky.-^-Cempbell  v.  PIdellty.  etc.,  Co., 
109  Ky.  661,  60  SW  492  and  note,  22 
KyL  1295:  Travelers*  Ins.  Co.  v. 
Clark.  109  Ky.  350,  59  SW  7,  22  KyL 
902.  95  AmSR  374  and  note. 

Mass, — Keene  v.  New  England  Mut. 
Acc.  Assoc.,  161  Mass.  \fi,  36  NB 
891;  Tuttle  v.  Travelers'  InSL  Co.,  1S4 
Mass.  175.  45  AmR  316. 

Mich.— Hunt  V.  U.  S.  Accident  Ins. 
Co.,  146  Mich.  521,  109  NW  1042,  117 
AmSR  655  and  note,  7  LRANS  938, 
10  AnnCas  449  and  note;  Johnson  v. 
London  Guarantee,  etc.,  Co.,  115  Mich. 
86.  72  NW  1115.  69  AmSR  549  and 
note.  40  LRit  440. 

Minn. — Price  v.  Standard  L,,  etc, 
Ins.  Co.,  92  Minn.  238,  99  NW  887. 

Mo. — -Dillon  V.  Continental  Casual- 
ty Co.,  130  Mo.  A.  502,  109  SW  89; 
Bateman  v.  Travelers'  Ins.  Co.,  110 
Mo.  A.  443.  85  SW  128;  Jamison  v. 
Continental  Casualty  Co.,  104  Mo.  A. 
806.  78  SW  812;  Collins  v.  Fidelity, 
etc.,  Co.,  63  Mo.  A.  253. 

N.  H. — Whalen  v.  Peerless  Casual- 
ty Co.,  75  N.  H.  297,  73  A  642,  139 
AmSR  695  and  note. 

N.  Y, — Thomas  v.  Masons'  Frater- 
nal Acc.  Assoc.,  64  App.  Dlv.  22,  71 
NYS  692;  Lehman  v.  Great  Bastem 
Casualty,  etc.,  Co.,  7  App.  Div.  424, 

39  NYS  912  [aft  158  N.  Y.  689,  53  NB 
1127]:  Duncan  v.  Preferred  Mut.  'Acc. 
Assoc,  59  N.  T.  Super.  145,  13  NYS 
620  [aff  129  N.  T.  ^2.  29  NE  1029]. 

N.  D. — Comwell  v.  Pratemal  Acc. 
Assoc.,  6  N.  D.  201,  69  NW  191,  66 
AmSR  601,  40  LRA  437. 

Oh. — U.  S.  Mutual  Acc.  Assoc.  v. 
Hubbell,  66  Oh.  Bt  616.  47  NE  544. 

40  LRA  468;  North  American  Aoo. 
In*.  Co.  T.  OuUck.  8S  Oh.  GJr,  Ct  896. 
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Fa.— De  Ix»y  v.  Traveler  Ina.  Co., 
171  Pa.  1.  32  A  1108,  60  AmSR  787 
and  note;  Burkhard  t.  Travelers'  Ins. 
Co..  102  Pa.  262,  48  AmR  206;  Blehl 
V.  Genei-al  Acc  Assur.  Corp..  88  Pa. 
Super,  iro.  See  also  Rebman  v.  Gen- 
eral Acc  Ins.  Co.,  217  Pa.  618,  66 
A  8S9,  10  L.RANS  967  and  note;  Allo- 
way  V.  a*neral  Acc.  Ins.  Co.,  S6  Pa. 
Super.  871. 

S.  C. — Carpenter  v.  American  Acc. 
Co..  46  S.  C.  641,  24  SB  500. 

Tenn. — ^Unlon  Casualty,  etc,  Co.  v. 
Harroll.  98  Tenn.  691,  40  SW  1080.  60 
AmSR  873;  Miller  T.  American  Mut. 
Aca  Ins.  Co.,  98  Tenn.  167.  21  BW  89, 
20  LRA  766. 

Tex. — Continental  Casualty  Co.  t. 
DeeK,  '<Civ.  A)  126  SW  353.  / 

Va. — Fidelity,  etc.,  Co.  v.  Chambers, 
93  Va.  138,  24  SB  896,  40  LRA  432 
and  note. 

W.  Va. — Beard  v.  Indemnity  -  Ins. 
Co,  66  W.  Va.  283,  64  SB  119. 

Wis. — ^Bafcalars  v.  Continental  Cas- 
ualty Cot,  141  Wis.  43.  122  NW  721, 
25  L.RANS  1241,  18  AnnCas  1123  and 
note:  Schelderer  v.  Travelers'  Ins. 
Ca,  58  Wla  IS.  16  NW  47,  46  AmR 
618LPIerce  v.  Travelers'  1^  Ina  Co., 
34  Wis.  889. 

Enff. — Comlsh  v.  Accident  Ins.  Co., 
23  Q.  BL  p.  461;  liOvell  t.  Accident 
Ina  Co.,  8  Ins.  lu  J.  877. 

Can.— Oanadlan  R.  Aca  Ina.  Co.  v. 
HcNevln.  82  Can.  8.  C.  184  [aS  2 
Ont  UUl  (aft  IS  Ont  284)]. 

Man. — North  West  Commaralal 
Travelerif  Assoc.  v.  IjOndon  Ouaraa- 
tee.  etc.,  Co.,  10  Man.  687. 

See  also  Johnson  v.  Dominion  of 
Canada  Ouarantee,  etc,  Ins.  Co..  17 
Ont.  I*.  462,  11  OntWR  368,  12  OntWR 
980;  Neai  v.  Travellers'  Ins.  Co^  7 
Ont.  A.  670  [aff  12  Can.  S.  C.  BBtl. 

The  voluntary  exposure  wlthm 
the  meaninsr  of  the  policy  "is  not 
such  exposure  as  men  usually  are 
going-  to  take ;  such  as  Is  Incident  to 
the  ordinary  habits  and  customs  .of 
life.  Such  an  .exposure  as  that  does 
not  come  within  the  ran^e  of  a  de- 
fense. An  exposure,  In  order  to  have 
been  a  contributing  cause,  and  so 
defeat  the  plaintiff's  rleht  to  recov- 
ery In  this  case,  must  be  something 
beyond  the  ordinary,  or  a  wanton, 
a  piece  of  gross  carelessness,  as  we 
would  term  such  In  our  deslgrnatlon 
of  a  person's  conduct  In  the  usual 
walks  of  life."  Manufacturers'  Acc. 
Indemn.  Co.  t.  Dorran,  58  -Fed.  345, 
952.  7  CCA  681. 

"rThe  meaning-  of  the  clause  'volun- 
tary exposure  to  unnecessary  dan- 
cer.' as  used  In  accident  policies,  has 
freQuently  been  before  the  courts. 
In  Keen  v.  New  Bngland  Mut. 
Assoc..  lei  Mass.  149.  161,  86  KB  891, 
the  laneuare  of  the  exception  was 
"any  Toluntary  exposure  to  unneces- 
sary daniror,  hazard,  or  perilous  ad- 
venture.' and  It  was  held  that  the 
provision  did  not  contemplate  *an 
fnToIuntary  exposure  to  unnecessary 
danBer*;  tliat  'a  merely  Inadvertent 
or  unintentional  exposure  to  a  dan- 
ger of  this  kind  Is  not  voluntary, 
but  Involuntary.  A  voluntary  ex- 
posure .  .  .  Implies  a  conscious. 
Intentional  exposure — something  which 
one  Is  consciously  willing  to  take 
the  risk  of.'  In  Burkhard  v.  Trav- 
elers' Ina.  Co.,  102  Pa.  262,  48 
AmR  205,  It  was  said:  'A  clear  dis- 
tinction exists  between  a  voluntary 
act  and  a  voluntary  exposure  to 
danger.  Hidden  danger  may  exist; 
yet  the  exposure  thereto,  without 
any  Icnotrledse  of  the  danger,  does 
not  constitute  a  Tolnntary  exposure  to 
H.  .  .  .  The  result'Of  the  act  does 
not  necessarily  determine  the  motive 
which  prompted  the  action.  The  act 
may  be  -voluntary,  yet  the  exposure 
involuntary.  The  danger  being  un- 
known, the  Injury  Is  accidental'  In 
Lehman  v.  Qreat  Eastern  Casualty, 
etc..  Co.,  7  App.  Dir.  424,  429,  89  NTS 
>i2,  915  raff  168  N.  T.  689,  68  NB 
1127],  it  was  said  that  'one  cannot 
be  saw  to  be  «uilt7  of  a  voluntary  ax- 
posnre  to  dancer  unlaw  be  Intention- 


:  ally  and  ctnuHMosly  MSiunea  Uie  risk 
of  an  obvious  danger.'  In  numer- 
ous other  casw  the  same  conclusion 
has  been  reached.  It  is  unnecessary 
to  refer  to  them  at  length.  See  Ba- 
denfeld  v.  Massachusetts  Mut.  Acc. 
Assoc,  164  Mass.  77,  27  NB  769,  18 
LfRA  263  and  note;  Anthony  v.  Mer- 
cantile Mut.  Acc.  Assoc.,  162  Mass. 
364,  367,  38  NB  978,  26  LRA  406,  44 
AmSR  367;  Williams  v.  U.  8.  Mutual 
Acc.  Assoc..  133  N.  T.  366,  31  NE 
222;  De  Loy  v.  Travelers'  Ins.  Co., 
171  Pa.  1,  32  A  1108,  50  AmSR  787; 
Equitable  Acc.  Ins.  Co.  v.  Osborn,  90 
Ala.  201,  9  S  S«9,  18  LRA  267;  Miller 
v.  American  Mut.  Acc.  Ins.  Co.,  92 
Tenn.  167,  21  SW  89,  20  LRA  766.  The 
case  of  Comlsh  v.  Acc.  Ins.  Co.,  23  Q. 
B.  J>.  453,  relied  upon  by  the  defendant, 
is  not  In  point.  The  exception  there 
was  of  accidents  happening  'by  ex- 
posure of  the  insurea  to  obvious  risk 
of   injury,'   not   by   "voluntary  ex- 

Sosure.'  See  Lehman  v.  Casualty 
o.,  supra-  It  appears,  therefore, 
that  a  voluntary  exposure  to  unnec- 
essary danger  or  obvious  risk,  within 
the  meaning  of  the  policy,!  is  a  con- 
scious or  intentional  exposure  to  a 
known  risk,  and  not  merely  Inadver- 
tent  or  accidental  one."  whalen  v. 
Peerless  Casualty  Co..  75  N.  H.  297, 
298.  78  A  648,  129  AmSR  696  and 
nota 

"While  the  case  Is  one  of  first  Im- 
pression in  this  state,  the  clause  In 
question  Is,  and  has  been.  In  general 
use  by  Insurance  cfrmpanlea  for  a 
long-  time,  and  its  construction  Is 
thoroughly  settled  bv  numerous  de- 
cisions In  other  Jurtsalctlons.  A  vol- 
untary exposure  to  necessary  danger 
is  not  forbidden  by  it.  Keene  v.  New 
England  Mut.  Acc  Assoc,  161  Mass. 
149,  86  NE  JB91.  A  menuy  inadver- 
tent and  unintentional  exposure  to 
a  known  danger,  under  pecallar  cir- 
cumstances, not  affording  opportunity 
for  deliberate  action,  is  an  involun- 
tary, not  voluntary,  exposure!  Equl- 
tahle  Acc.  Ins.  Co.  v.  Osborn,  90 
Ala.  201.  9  S  869,  13  LRA  267;  Keene 
V.  New  England  Mut.  Acc'  Assoc 
cited;  Fidelity,  etc.,  Co.  v.  Chambers, 
93  Va.  138.  24  SE  896,  40  LRA  432.  Ex- 
posure to  an  unknown  danger,  though 
a  voluntary  act,  is  not  a  voluntary 
exposure.  Johnson  v.  London  Guar- 
antee, etc.,  Co.,  115  Mich.  86,  72  NW 
116,  69  AmSR  649,  40  LRA  440;  De 
Ley  V.  Travelers'  Ins.  Co..  171  Pa.  1, 
32  A  1108,  50  AmSR  787:  Burkhard 
V.  Travelers'  Ins.  Co.,  102  Pa.  262. 
48  AmR  205;  Carpenter  v.  American 
Acc.  Co..  46  S.  C.  641,  24  SE  BOO; 
Miller  V.  American  Mut.  Acc.  Ins.  Co., 
92  Tenn.  167.  21  SW  39,  20  LRA  765. 
Either  reckless  or  deliberate  encoun- 
tering of  kno-wn  danger,  or  danger 
so  obvious  that  a  reasonably  prudent 
person  ought  to  have  known  It  at 
the  time  of  encountering  It,  is  unl- 
versaUy  held  to  be  'voluntary  ex- 
posure within  the  meaning  of  this 
clause.  Travelers'  Ins.  Co.  v.  Jones, 
80  Qa.  541,  7  SE  88,  12  AmSR  270 
and  note;  Conboy  v.  Railway  Offi- 
cials', etc,  Acc  Aasoc,  (Ind.  A)  43 
NE  1017;  Follls  v.  U.  S.  Mutual  Acc. 
Assoc,  94  Iowa  42S.  58  NW  807,  68 
AmSR  408,  28  LRA  78  and  note;  Oar- 
celon  T.  Commercial  Travelers'  East- 
ern Acc  Assoc.,  195  Mass.  631,  81 
NE  201,  10  LRANS  961:  Smith  v. 
>^tna  L.  Ins.  Co.,  185  Mass.  74,  69 
NB  1059.  102  AmSR  326.  64  LRA  117 
and  note;  WUtard  v.  Masonic  Equi- 
table Acc.  Assoc,  169  Mass.  288,  47 
NE  1006,  61  AmSR  285  and  note; 
Tuttle  V.  Travelers'  Ins.  Co.,  134 
Mass.  175,  45  AmR  316;  Alter  v. 
Union  Casualty,  etc.,  Co.,  108  Mo.  A. 
169,  83  SW  276:  Rebman  v.  General 
Acc.  Ins.  Co.,  217  Pa.  518,  86  A  8.'>9, 
10  LRANS  957  and  note;  Cornish  v. 
Accident  Ins.  Co.,  28  Q.  B.  D.  453, 
These  decisions  emphasize  the  duty 
of  exercising  some  degree  of  care 
and  prudence^  In  view  of  obvious 
danger,  eVen  though  the  insured  did 
not  at  the  moment  of  Injury  realise 
it,  or  was  not  actually  conscious  of 
It,  u  well  as  that  of  ayoldlnt  known 


dangw  by  the  exercise  of  prudence 
and  care,  and  deny  to  the  beneficiary 
of  the  policy  the  right  to  take  the 
opinion  of  the  Jury  as  to  whether 
the  Insured  was  actually  conscloua 
of  It.  at  the  moment  of  the  Injury  or 
of  the  action  from  which  It  resulted. 
They  proceed  upon  that  principle  of 
the  law  which  estops  a  man  from 
saying,  he  did  not  see  or  hear  that 
which  he  must  have  seen  or  heard. 
If  he  had  given  his  action  and  the 
surrounding  circumstances  that  de- 
gree of  attention,  which  prudence 
and  a  due  regard  for  his  own  safety 
and  the  rights  of  others  require. 
This  court  has  frequently  applied  It 
in  negligence  cases.  Slaughter  v. 
Huntington,  64  W.  Va,  237,  61  SB 
156;  Reidel  v.  Wheeling  Tract.  Co..  63 
W.  Va.  522,  81  SE  821,  16  LRANS 
1128;  Van  Pelt  v.  Clarksburg,  42  W. 
Va.  218,  24  SE  878;  Hesser  v.  Grafton, 
33  W.  Va.  548,  11  SE  211;  Moore  v. 
Huntington,  31  W.  Va.  842,  8  SB  512: 
Phillips  V.  Ritchie  County  Ct.,  81  W. 
Va.  477,  7  SE  427.  While  the  rights 
of  the  parties  here  are  governed  by 
the  contract  and  not  by  the  legal 
rules  and  principles  of  the  law  of 
negligence,  there  are  certain  general 
principles  common  to  many  brancdtes 
of  the  taw,  and  operative  In  the  de- 
termination of  the  rights  of  parties 
whether  they  arise  ex'  contractu  or 
ex  delicto.  Though,  perchance,  the 
insured  may  recover  on  a  policy  of 
this  kind,  when  the  elrcumstaitces 
would  deny  relief  under  the  law  of 
negligence,  since  this  clause  does  not 
contemplatje  such  exposure  as  is  in- 
cident to  the  ordinary  habits  and 
customs  of  life.  Manufacturers'  Acc. 
Indemn.  Co.  v.  Dorgan,  58  Fed.  945. 
7  CCA  681,  22  LRA  620,  It  is  never- 
theless well  settled  that  he  must 
exercise  at  least  ordinary  care,  and 
failure  to  do  so  le  negligence  In  a 
case  determined  by  the  law  of  negli- 
gence. Many  of  the  decisions  assert 
that  knowledge  of  the  danger  and 
consciousness  of  peril  on  the  part  of 
the  Insured  are  requisites  to  the  ap- 
plication of  this  clause.  But  they  were 
rendered  in  cases  in  which  he  was 
in  fact  ignorant  thereof,  and  the 
danger  was  not  so  obvious  as  to 
Invoke  the  rule  of  duty  to  know  that 
which  was  not  actually  known,  and 
it  was  neither  mentioned  nor  dis- 
cussed. It  Is  believed  that,  in  all 
those  cases  in  which  the  danger  was 
obvious  and  there  was  opportunity 
for  deliberation,  not  Instances  of 
sudden  peril,  precluding  volition  or 
producing  momentary  confusion  of 
thought,  the  courts  have  uniformly 
held  the  insured  bound  to  know  ft 
and  treated  him  as  if  his  knowledge 
thereof  had  been  admitted  or.  un- 
controverted.  There  are  cases,  how- 
ever, which  have  been  excluded  from 
the  operation  of  the  clause,  appar- 
ently upon  another  principle,  rec- 
ognized In  the  law  of  negligence, 
which  excuses  conduct  that  would 
amount  to  negligence  but  for 
the  suddenness  with  which  the 
party  was  confronted  with  danger, 
rendering  It  imcertaln  as  to  whether 
the  act  was  voluntary  or  deliberate. 
They  go  to  the  Jury  for  the  deter- 
mination of  the  disputed  question 
of  fact,  namely,  whether  the  net  was 
voluntary.  We  think  Fidelity,  etc., 
Co.  v.  Chambers,  93  Va.  138,  24  SB 
896,  40  LHA  432  and  note,  relied 
upon.  In  the  brief  for  defendant  in 
error,  as  being  directly  In  point  and 
controlling,  belongs  to  this  class. 
It  is  akin  to  our  negligence  case  of 
Mannon  v.  Camden  Interstate  R.  Co., 
56  W.  Va.  554,  49  SE  450.  There  wa» 
neither  immediate  nor  apparent  dan- 
ger when  Insured  sat  down  upon  the 
railroad,  but  suddenly  a  train  camo 
around  a  curve  at  full  speeij,  and, 
in  his  confusion,  he  attempted  to  se- 
cure the  bag  he  had  laid  on  or  near 
the  track  and  so  subjected  himself 
to  the  injury.  It  was  a  sudden  emer- 
gency, and  the  Immediate  or  proxi- 
mate cause  of  Injury  was  probably 
■a  Involuntary  act.  ^^Another  cmsor 
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or  wanton  Diligence  on  the  part  ot  the  insured." 
There  muat  be  a  design  or  intention  on  the  part  of 
insured  to  expose  himself  to  danger/*  and  the  mere 
fact  that  the  insured  has  been  guilty  of  n^Ugenee 
in  connection  with  the  accident  is  not  necessarily 
sufficient  to  defeat  a  recovery.*^ 

113]  <2)  Beckless  or  Wanton  Oondnct.  Beck- 
less  or  wanton  conduct,  under  certain  circumstances, 
may  be  sufficient  to  constitute  an  exposure  to  unnec- 
essary danger  within  a  proviso  excepting  from  risks 
injuries  or  death  caused  by  exposure.*' 

[$  114]    (3)  Premeditation  or  Impulse.  If  the 


element  of  voluntary  exposure  to  unnecessary  dan- 
ger is  present,  it  is  immaterial  whether  the  act  be 
done  upon  premeditation  or  impulse.** 

[i  115]  (4)  DlBtinction  between  Voluntary  Act 
and  Volnntaiy  Exposure.  There  is  a  elear  distinc- 
tion between  a  voluntary  act  and  a  voluntary  ex- 
posure to  danger;  and,  although  hidden,  unknown,  or 
unexpected  danger  may  exist,  the  exposure  thereto 
without  any  knowledge  thereof  does  not  constitute 
a  voluntary  exposure,  although  the  act  may  be  vol- 
untary.*" 

[$  116]    (6)  Obviousness  of  Danger.  Actual 


ao  invoked.  Is  governed  by  the  same 
general  principle,  but  differs  from 
the  Chambers  Case  In  the  circum- 
stances and  cause  ot  Involuntarr  ac- 
tion. The  insured  ran  toward  a  mov- 
ing train,  wlthont  any  intention  of 
boarding  it  on  coming  into  contact 
-with  it.  By  a  mere  mistake  of  judg- 
mentt  he  ran  closer  than  he  should 
have  done.  In  attempting  to  stop, 
he  stumbled  and  fell  against  the  en- 
gine. His  telling  was  an  accident 
and  purely  an  Involuiitary  act. 
Applyliig  these  principles  to  the  undis- 

Suted  facts,  disclosed  by  the  evi- 
ence,  we  conclude  that,  aa  matter 
of  law,  there  was  a  voluntary  ex- 
posure to  obvious  risk  on  the  mrt  ox 
the -Insured.  He  must  have  Known 
the  location  of  the  stand  pipe  or 
water  column  and  its  proximity  to 
the  railway  track.  Ho  had  passed  It 
frequently,  and  did  so  Just  before  the 
accident.  The  danger  in  his  attempt 
to  climb  on  an  engine,  approaching 
this  structure  at  uie  rate  of  eight 
or  ten  miles  an  hour,  and  at  a  dis- 
tance of  only  sixty  or  seventy-flve 
feet  from  it,  was  so  baldly  apparent 
that  he,  if  living,  could  not  be  ex- 
cused on  tha  ground  that  he  did  not 
see  it  or  was  not  conscious  of  it. 
Nothing  In  his  situation  or  the  cir- 
cumstances precluded  deliberate  ac- 
tion, and  he  was,  therefore,  bound  to 
avail  himself  of  the  reasonable  use 
of  his  faculties  and  such  judgment 
as  an  ordinarily  prudent  man  would 
have  exercised.  The  fact  that  others 
did  the  same  thing  or  similar  acts, 
or  that  he  had  previously  done  it 
without  injury,  does  not  alter  the 
case.  Oarcelon  v.  Commercial  Trav- 
elers' Eastern  Acc.  Assoc.,  195  Mass. 
BSl,  81  NE  201,  10  LRANS  961;  Trav- 
elers' Ins.  Co.  V.  Seaver,  19  Wall.  (U. 
8.)  BSl,  22  ed.  166.  The  beneflclary 
of  the  policy  occupies  no  higher  po- 
sition in  law  than  he  would  hold, 
if  living."  Diddle  V.  Continental  Cas- 
ualty Co.,  66  W.  Va.  170,  174-177.  68 
SE  9<2,  22  LRANS  779  and  note. 

[a1  There  must  he  oonsetoas  knowl- 
edge^ of  the  danger  on  the  part  of 
Insured  and  intentional  or  willful  ex- 
posure to  it  Bakalars  v.  Continental 
Casualty  Co.,  141  Wis.  48,  122  NW 
721,  25  LBAN3  1241,  18  AnnCas  1123 
and  note. 

[b]  An  Ittvolwitaxr  •aposnxe  is  not 
within  the  exception,  national  Ii., 
etc.,  Co.'v.  IJokey,  166  Ala.  174.  62 
S  46. 

[c]  A  wamlag-  to  the  Iwmred  that 
U  was  dangsTons  to  be  on  top  of 

steamboat  boilers  will  not  charge  him 
with  knowledge  of  the  danger  from 
steam  escaping  from  the  safety  valves 
on  the  boilers.  Travelers'  Ins.  Co.  v. 
Clark.  109  Ky.  850,  69  SW  7,  22  KyL 
902,  95  AmSR  374. 

40i  Manufacturers'  Acc.  tndemn.  Co. 
V.  Durgan,  58  Fed.  945,  7  CCA  681, 
22  LBA  620;  De  Greayer  v.  Fidelity, 
etc.,  Cq^  6  CaL  Unrep.  Caa.  385,  58 
P  890;  Walter  v.  People's  Health,  etc., 
Jna.  Co.,  (Mich.)  139  NW  866;  John- 
son v.  London  Ouarantee,  etc.,  Co., 
lis  Mich.  86,  72  NW  1115,  69  AmSR 
649.  40  UEIA  440;  De  Loy  v.  Travel- 
ers' Ins.  Co.,  171  Pa.  1,  82  A  1108,  60 
AmSR  787;  Blehl  v.  General  Acc. 
Assur.  Corp.,  88  Pa.  Super.  110. 

41.  Ala.— National  Jj.  Ina  Co.  v. 
Lofcey,  166  Ala.  174.  H  S  46;  Dqul- 


table  Acc.  Ins.  Co.  v.  Osbom.  90  Ala. 
201,  9  S  869,  13  LRA  267. 

Ind. — Commercial  Traveler^  MuL 
Acc.  Assoc.  V.  Spriugateen,  tt  Ind.  A. 
667,  66  NE  978. 

Iowa. — Payne  v.  Fraternal  Acc. 
Assoc.,  119  Iowa  842,  93  NW  861. 

Ky.— Continental  Casualty  Co.  v. 
Hagerty.  90  SW  661,  28  KyL  925; 
CampbeU  v.  Pidelity,  etc.,  Co..  109  Ky. 
661.  60  SW  492,  22  KyL  1295. 

Mo.— Dillon  V.  Continental  Casual- 
ty Co^  130  Mo.  A.  502,  109  SW  89. 

N.  T. — Coles  V.  New  Tork  Casualty 
Co.,  87  App.  IMv.  41.  83  NTS  1068; 
Thomas  v.  Uasons'  Frat«iial  Acc. 
ASBoe..  64  App.  Div.  28,  71  NTS  692; 
Wllliama  v.  tJ.  8.  Mutual  Acc.  Aaaoc, 
82  Hun  268,  SI  NTS  S4S  C&tt  WJ  N.  T. 
698,  42  NE  7261. 

Tex. — Continental  Casualty  Co.  v. 
Deeg,  (Civ.  A)  126  SW  368;  Conti- 
nental Casualty  Co.  v.  Jennings,  46 
Tex.  Civ.  A.  14,  99  SW  428. 

Va. — ^Fidelity,  etc,  Co.  v.  Chambers. 
98  Va.  188,  24  SB  896,  40  LRA  4S2 
and  note. 

Wis. — ^Bakalars  v.  Casualty  Co^ 
141  Wis.. 43,  122  NW  731.  25  LRANS 
1241. 

Ont. — McNevln  v.  Canadian  R-  Acc. 
Ins.  Co.j  32  Ont.  284. 

43.  JJ.  B. — Preferred  Acc.  Ins.  Co.  V. 
Mulr,  126  Fed.  926.  61  CCA  466. 

Ind. — Commercial  Travelers'  BCut. 
Acc  Assoc.  v.  Sprbigstean.  28  Ind,  A. 
657,  66  NB  973. 

Iowa. — Follis  V.  T7.  S.  Mutual  Acc. 
Assoc,  94  Iowa  435,  62  NW  807,  68 
AmSR  408,  28  LRA  78. 

Md. — Providence  L.  Ins.,  etc,  Co.  v. 
Martin,  32  Md.  810. 

Mo. — Dillon  V.  Continental  Casual- 
ty Co.,  130  Mo.  A.  502,  109  SW  89; 
Jamison  v.  Continental  Casualty  Co., 
104  Mo.  A.  306,  78  SW  812. 

N.  T. — Thomas  v.  Masons'  Frater- 
nal Acc  Assoc,  64  App.  Div.  22,  71 
NTS  692;  Lelunan  v.  Great  Baatern 
Casualty,  etc.  Co^  7  Am-  Div.  424, 

39  NYS  912  Eaft  168  N.  TT  689,  68  NE 
1127]. 

Oh. — v.  8.  Mutual  Aoo.  Assoc  v. 
Hubbell.  66  Oh.  St.  616.  47  NE  644, 

40  LRA  463;  Jforth  American  Acc. 
Ina  Co.  V.  Oullck,  26  Oh.  Clr.  Ct  896. 

Pa. — Blehl  V.  General  Acc  Assoc. 
Corp.,  38  Pa.  Super.  110. 

Va — Fidelity,  etc,  Co.  v.  Cham- 
bers, i98  Va.  188,  24  SE  896,  40  LBA 
482  and  note. 

Wis. — Schneider  v.  Provident  L. 
Ins.  Co..  24  Wis.  28.  1  AmR  157. 

Eng.— Cornish  v.  Accident  Ins.  Co.. 
28  Q.  B.  D.  463. 

[a]  Appliaatlon  of  rtU«. — In  a  case 
where  Insured,  a  car  repairer,  was 
killed  by  being  struck  by  the  brake 
rod  of  one  car  while  riding  on  the 
steps  of  another  car,  the  court  was 
asked  to  Instruct  that  the  recovery 
should  be  for  the  reduced  amount  if 
insured  "knew  [or  might  have  known 
by  the  exercise  of  ordinary  diligence 
and  care]  that  said  car  was  too  close" 
to  permit  his  passing  without  strik- 
ing it,  but  modified  this  instruction 
by  striking  out  the  words  In  brackets, 
and  it  was  held  that  the  inatruotion 
as  given  by  the  court  was  not  erro- 
neoua  as  the  words .  Included  In 
brackets  would  have  introduced  a 
condition  In  tha  policy  which  the  par- 
ties had  not  lnsa>ted.  by  means  of 
which   the  insured  would  be  pre- 


cluded from  obtaining  relief  because 
of  an  Injury  resulting  from  his  own 
negligence.  Dillon  v.  Continental 
Casualty  Co.,  130  Mo.  A.  608,  109  SW 
89. 

[b]  Here  oonlrfbaiurj  Begllgnoe 

Is  not  sufficient  to  defeat  a  recovery. 
Fidelity,  etc,  Co.  v.  Chambers.  98 
Va.  188,  24  SB  896.  40  LRA  482  and 
note. 

[c]  A  mere  tBaATSKteKOe  or  aoot 
dental  exposare  to  danger,  although 
unnecessary.  Is  not  within  the  ex- 
ception. Continental  Casualty  Co.  v. 
Deeg.  (Tex.  Civ.  A.)  126  SW  258. 

[d]  Tolnntarr  expesiue  and  segli- 
feaoe  were  said  to  be  eaalvaleBt 
teraui  in  Sawtelle  v.  Railway  Pasa 
Assur.  Co.,  21  P.  Caa.  No.  12.892,  15 
Blatohf.  Si<.  but  the  aotna!  decision 
went  no  terther  than  to  hold  that  If 
it  was  apparent  that  the  Insured  was 
guilty  of  great  negligence,  so  that 
there  could  be  no  justification  for  his 
act  in  the  mind  of  any  prudent  man, 
he  was  not  entitled  to  recovery. 

48.  U.  S. — ^Manufacturers'  Acc.  In- 
demn.  Co.  v.  Dorgan,  68  Fed.  946,  7 
CCA  681.  22  LRA  620. 

Ga. — Travelers'  Ins.  Co.  v.  Jones, 
80  Oa.  641,  7  SE  83,  18  AmSR  270 
and  note. 

III. — Metropolitan  Acc  Assoc.  v. 
Taylor,  71  111.  A.  182  [aff  172  IlL  511, 
60  NB  116}. 

Iowa. — Correll  v.  National  Ace.  Soc, 
189  Iowa  36,  40,  116  NW  1046,  130 
AmSR  294  and  note  [cit  Cyc];  FV>n>s 
V.  U.  S.  Mutual  Acc.  Assoc,  94  Iowa 
485,  62  NW  807,  58  AmSR  408,  28 
LiRA  78. 

Mass.~Garcelon  v.  Commercial 
Travelers'  Eastern  Aoc  Assoc.,  195 
Mass.  631,  81  NE  201,  10  LRANS  961: 
Willard  V.  Masonic  Eguitable  Acc 
Assoc..  169  Maaa  288,  47  NB  1006.  SI 
AmSR  286  and  note. 

HIch. — Johnson  v.  London  Guaran- 
tee, etc,  Co..  116  Mich.  86.  72  NW 
1118,  69  AmSR  649,  40  LRA  440. 

Minn. — Price  v.  Standard  L.  Ina 
Co.,  92  Minn.  288,  99  NW  887. 

Mo. — ^Bean  v.  Employers'  Liability 
Assur.  Corp.,  SO  Mo.  A.  4B9. 

Pa. — Rebman  v.  General  Ins.  Co., 
217  Pa.  618,  66  A  869. 

S.  C— Carpenter  v.  American  Acc 
Co„  46  S.  C.  641,  24  SE  600. 

WiB.— Sargent  v.  Central  Acc.  Ins. 
Co.,  112  Wis.  29,  87  NW  796.  83 
AmSR  946;  ShevIIn  v.  American  Mut. 
Acc.  Assoc.,  94  Wla  180.  68  NW  866. 
36  LRA  52. 

Eng. — Cornish  v.  Accident  Ins.  Co.. 
28  Q.  B.  D.  458. 

Can. — NelU  v.  Travelers'  Ins.  Co..  12 
Can.  S.  C.  66. 

44.  Rebman  v.  Oeneral  Acc  Ins.  Co., 
217  Pa.  618.  66  A  859,  10  LRANS  957. 

46.  Ala. — Equitable  Acc  Ins.  Co.  v. 
Osbom,  90  Ala.  201,  9  S  869,  18  LRA 
267. 

III.— Pidelity,  etc,  Cc  v.  Sittlg.  181 
HI.  Ill,  84  NB  908.  48  LRA  S69. 

Ind.--Commerclal  Travelers^  Mat. 
Acc.  Assoc  V.  Springsteen.  28  Ind.  A. 
657,  66  NE  978;  Conboy  v.  Railway 
Offlcialtf  Employes'  Acc  Assoc.,  17 
Ind.  A.  62,  46  NE  868,  60  AmSR  164. 

Iowa. — Payne  v.  Fraternal  Acc 
Assoc.,  119  Iowa  842,  98  NW  SSI; 
Collins  V.  Banker^  Acc  Ins.  Co..  96 
Iowa  216,  64  KW  778,  69  AmSR  8ST. 

XCr.— l^velei^  Ins.  Co.  t.  ClArk, 
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knowled^  of  the  danger  is  not  always  essential.** 
If  the  danger  was  one  which  a  reasonably  prudent 
man  should  have  known  and  appreciated,  volnntaiy 
exposure  thereto  wiU  come  within  the  exception;" 
and  the  fact  that  insured  was  nneonsoious  of  the 
danger  at  the  time  of  the  injury  will  not  take  the 
case  out  of  the  exception,  unless  he  was  also  igno- 
rant of  the  danger  and  it  was  not  so  obvious  as  to 
impose  upon  him  the  duty  to  know  of  its  existence.^ 
If,  however,  the  danger  or  hazard  was  not  sych  as 
vould  be  apparent  to  an  ordinarily  prnduit  person, 
then  there  is  no  vohintary  exposure  to  nnnecessazy 
danger  withm  the  meaning  of  the  exception.** 


t$  117]  (6)  B«alit7  of  Danger.  The  exception  as 
to  injuries  resulting  from  voluntary  exposure  to  un- 
necessary danger  refers  only  to  a  danger  of  a  real 
substantial  character,  which  the  insured  recognized 
bat  to  which  he  nevertheless  purposely  and  con- 
sciously exposed  himself,  intending  at  the  time  to 
assume  all  the  risks  of  the  situation."*' 

[$  118]  (7)  Distinction  betwsen  Necessary  and 
Unnecesauy  Danger.  The  term  "voluntary  expos- 
ure to  nnneeessary  danger''  does  not  include  a  vol- 
untary exposure  to  necessary  danger,  as  where  one 
is  injured  in  attempting  to  reseae  others  in  sup- 
posed danger,'^  or  in  the  performanee  of  a  neees- 


109  Ky.  850.  5fl  SW  7,  22  K7L  902, 
»S  AmSR  SU. 

Mo.— Collins  T.  Fidelity,  etc,  Co., 
G3  Mo.  A_  253. 

N.  D. — Cornwell  t.  Fraternal  Acc. 
Assoc.,  6  N.  D.  201,  89  NW  191,  66 
AmSR  601,  40  LRA  487. 

Pa. — De  Loy  v.  Travelers  Ins.  Co., 
171  Pa.  1,  S2  A  1108.  60  AmSH  787; 
Barkhard  t.  Travellers'  Ins  Co..  102 
Pa.  262.  48  AmR  20B. 

Tenn. — Hlller  v.  American  '  Mut 
Acc.  Ins.  Co.,  92«Teim.  167,  SI  BW  S9. 
20  LRA  766. 

"The  term  'voluntary  exposure' 
does  not  mean  slinplr  that  the  act 
of  attempting  to  cet  aboard  ot  the 
moTlnff  train  waa  voluntary  or  was 
consciously  and  intentionally  per- 
formed, but  also  that  the  insured  waa 
conscious  of  the  dancer  to  whtcth  lie 
was  then  wposfnc  himself  And  vol- 
untarily assumed  Tt,  or  that  the  dan- 
ger was  so  apparent  that  a  man  of 
ordinary  latellUrence  would,  under 
the  circumstances,  necessarily  have 
known  It.  One  may  voluntarily  do 
an  act  exposing  himself  to  great  dan- 
ger which  danger  he  does  not  ap- 

Frehend  and  which  Is  not  obvious, 
a  such  a  case  it  could  not  be  said 
that  he  voluntarily  exposed  himself 
to  danger.  If  he  does  not  know  -  of 
the  danger,  how  can  it  be  said  that 
he  voluntarily  assumes  It  or  ex- 
poses himself  to  it?  Mere  failure  to 
observe  ordinary  csre  would  not,  as 
In  an  action  for  negligence,  defeat  a 
recovery  on  the  contract."  Per  Car- 
ter, J.,  in  Fidelity,  ete^  Co.  v.  Slttlg, 
181  HI.  111.  113,  S4  NE  90S.  48  LRA 
3&»  [atf  79  111.  A.  245]. 

46.  Carpenter,  v.  American  Aoe.  CO., 
46  S.  C.  641,  24  SB  SOO. 

47-  Oa. — Travelers'  Protective  As- 
soc V.  Small,  115  Oa.  456,  41  SE  628. 

IIL — Fidelity,  etc.,  Co.  v.  Slttlg,  181 
IIL  111,  54  Nh  90S,  48  LRA  359  [aff 
79  IIU  A  246]. 

Pa- — Rebman  v.  Oeneral  Acc.  Ins. 
Co..  217  Pa.  618,  66  A  859,  10  LRANS 
957;  r>e  Loy  v.  Travelers  Ins.  Co.,  171 
Pa.  1,  82  A  1108.  60  AmSR  787  and 
note :  Burkhard  v.  Travellers'  Ins. 
Co.,  102  Pa.  262,  48  AmR  206. 

S.  C. — Carpenter  v.  American  Acc. 
Co..  46  S.  C.  641,  24  BE  600. 

Vs. — ^Fidelity,  etc.,  Co.  v.  Cham- 
bers. 93  Va.  188.  24  8&  896. 

Eng. — Cornish  t.  Accident  Ins.  Co., 
33  Q.  B.  D.  468-  Lovell  T.  Accident 
Ins.  Co..  S  InsLJ  877. 

■at  Is  to  be  observed  that  the  words 
are  very  generaL  There  Ja  no  such 
word  as  *wllful,*  or  "rRkless,*  or 
'careless*;  and  to  ascertain  the  true 
meanins  of  the  exception  the  whole 
document  must  be  studied  and  the  ob- 
ject of  the  parties  to  It  must  be 
steadilv  borne  In  mind.  The  object 
of  the  contract  Is  to  Insure  against 
xccldental  death  and  Injuries,  and  the 
contrsct  must  not  be  construed  so 
ts  to  defeat  that  object,  nor  so  as 
to    render    it    practically  Illusory. 

Without  attempting  to  para- 
phrase the  language  so  as  to  meet  all 
cases.  It  Is,  we  think,  plain  that  two 
ctuses  of  accidents  are  excluded  from 
the  risks  Insured  against,  viz.,  (1) 
tccidents  which  arise  from  an  ex- 
posure br  the  Insured  to  risk  of  in- 
jury, wlilCb  risk  Is  obvious  to  him  at 
the  tlnM  IM  exposes  himself  to  it; 


(2)  accidents  which  arise  from  an 
exposure  by  the  insured  to  risk  of  In- 
Jury,  wht^  risk  would  be  obvious 
to  him  at  the  time,  if  he  were  paying 
reasonable  attention  to  what  he  was 
doing."  Per  Llndley,  L.  in  Cor- 
nish V.  Accident  Ina  Co.,  28  Q.  B.  D. 
463,  466. 

[a]  Knowledge  Impnted  io  Insozed. 

An  accident  Insurance  policy  for  one 
thousand  dollars  provided  for  a  re- 
duction of  the  amount  to  one  hundred 
dollars  "whwe  the  accidental  Injury 
results  from  voluntary  exposure  to 
unnecessary  danger  or  obvious  risk 
of  injury,  or  the  intentional  act  of 
the  insured."  Insured  was  a  car  re- 
pairer, and  while  riding  through  the 
railroad  yards  by  standing  on-  a  step 
on  the  side  of  a  car  and  holding  on  to 
a  handhold  he  was  struck  by  a  brake 
rod  on  a  ear  standing  on  a  neWibor- 
Ing  track,  which  rod  was  bent  toward 
the  track  on  which  Insured  was  rld- 
inK  and  was  knocked  from  the  ear 
and  killed.  In  an  action  on  the  pol- 
icy, the  court  was  asked  to  Instruct 
that  this  act.  where  there  were  other 
cars  standing  on  another  track  so 
close  as  not  to  permit  the  body  of  a 
person  so  riding  to  clear  said  station- 
ary cars.  Is  a  'Voluntary  exposure  to 
unnecessary  danger  or  obvious  risk 
of  Injury,  which  prevents  a  recovery 
In  this  case"  except  as  to  a  reduced 
amount.  The  court  gave  the  declara- 
tion, with  the  qualification  that  de- 
ceased had  "knowledge  of  these 
facts";  and  this  was  held  to  be  erro- 
neous, as  the  acts  specified  In  the 
policy  which  would  reduce  the  amount 
of  the  insurance  are  affirmative  acts. 
Implying  knowledge  and  excluding 
mere  negligence,  and  the  Insured  win 
be  held  to  nave  known  that  which  an 
■ordinarily  prudent  man  of  ordinary 
Intelligence  in  the  same  situation 
would  have  known.  Dillon  v.  Conti- 
nental Casualty  Co.,  ISO  Ho.  A.  602, 

109  SW  89. 

48.  Diddle  V.  Continental  Casualty 
Co.,  66  W.  Va.  170,  68  SB  882,  22 
LRANS  779  and  note. 

49.  U.  S. — Manufacturers*  Aoo.  In- 
demn.  Co.  v.  Dorgan,  68  Fed.  94E,  7 
CCA  681,  22  LRA  62il. 

Ala. — National  L.,  etc^  Ins.  Co.  v. 
Lokey,  166  Ala.  174,  62  8  45;  Equita- 
ble Acc  Ins.  Co.  V.  Osbom,  90  Ala. 
201,  9  S  869,  18  L.RA  267. 

Ga. — Travelers'  Protective  Assoc 
V.  Small,  116  Oa.  465,  41  SE  628. 

Iowa. — Correll  v.  National  Acc. 
Soc^  139  Iowa  86.  116  NW  1046,  180 
AmSR  294  and  note;  Payne  v.  Frater- 
nal Acc.  Assoc.,  119  Iowa  342,  98  NW 
861;  Matthes  v.  Imperial  Acc.  Assoc., 

110  Iowa  222,  81  NW  484;  Jones  v. 
U.  8.  Mutual  Acc.  Assoc.,  92  Iowa  668, 
61  NW  485. 

Mich. — Putnam  v.  Phoenix  Preferred 
Acc.  Ins.  Co.,  16B  Mich.  134,  118  NW 
922;  Hunt  v.  U.  S.  Accident  Assoc., 
146  Mich.  621.  109  NW  1042,  117 
AmSR  665  and  note,  7  LRANS  938, 
10  AnnCas  448  and  note. 

Mo. — Bean  v.  Employers'  Liability 
Assur.  Com,  50  Mo.  A.  469. 

N.  T. — Duncan  v.  Preferred  Mut. 
Acc.  Aetoc.,  59  N.  T.  Super.  146,  18 
NTS  620  [aff  129  N.  Y.  622,  29  NE 
1029]. 

N.  D. — Cornwell  I>Vatemal  Aeo. 
Assoc.,  <  X.  D.  201.  <9  NW  101,  M 
AmSR  Ml  and  not*. 


Pa.— De  Loy  v.  Travelers  Ins,  Co., 
171  Pa.  1.  82  A  1108,  60  AmSR  787 
and  note;  Burkhard  v.  Travellers'  Ins. 
Co^  102  Pa.  262,  48  AmR  206. 

S.  C. — Carpenter  v.  American  Acc 
Co^  46  8.  C.  641,  24  BE  600. 

Tex. — Continental  Casualty  Co.  v. 
Jennbigs,  46  Tex.  Civ.  A.  14.  89  SW 
428. 

Va. — ^Fidelity,  -  eta,.  .Co.  Cham- 
bers, 93  Va.  138,  24  BE  896,  40  LRA 
432  and  dbte. 

W.  Va. — Beard  v.  Indemnity  Ins. 
Co..  65  W.  Va.  288,  64  SB  119. 

"If  the  unnecessary  danger  be  such 
as  a  reasonable^  prudent  man  ought 
to  have  known  It.  and  he  voluntarily 
goes  into  It.  it  would  be  a  voluntary 
exposure  to  unnecessary  danger." 
Carpenter  v.  American  Aoe,  Co..  46 
8.  C.  641.  647,  24  SE  600. 

[a]  mnstratlon. — Where  a  house 
painter  was  Injured  while  using  a 
rope  sling  thirty  feet  above  his  bam 
floor,  by  the  breaking  of  a  truck  sup- 

fiortlng  It  and  the  evidence  showed 
hat  he  had  used  the  apparatus  be- 
fore, and  on  this  occasion  examined 
It  carefully,  and  was  accustomed  to 
working  at  great  heights  on  church 
spires,  it  was  held  tnat  the  danger 
was  not,  as  to  Mm,  obvious.  Matthes 
V.  Imperial  Acc  Assoc,  110  Iowa 
222,  81  NW  484. 

SO.  Beard  v.  Indemnity  Ina  Co.,  65 
W.  Va.  288.  64  SE  119. 

In  Travelers'  Ins.  Co.  v.  Randolph, 
78  Fed.  764,  24  CCA  305,  It  was  said 
that  the  words  "voluntary  exposure 
to  unnecessary  danger,"  literally  In- 
tupreted.  would  embrace  every 
exposure  of  insured  not  actually  re- 
quired by  the  circumstances  of  his 
situation  or  enforced  by  the  superior 
will  of  others,  as  well  as  every  dan- 
ger attending  such  exposure  that 
might  have  been  avoided  by  the  exer- 
cise of  care  and  diligence  upon  his 
rinsured'fl]  part,  but  that  the  words 
"might  falrW  be  Interpreted"  as  re- 
ferring only  to  dangers  of  a  real,  sub- 
stantial character  which  insured 
recognised,  but  to  which  he  neverthe- 
less purposely  and  consciously  ex- 
pcned  himself.  Intending,  at  the  time, 
to  assume  all  the  risks  thereof. 

(O.  Keene  v.  New  England  Hut.  Acc 
Assoc,  161  Mass.  149786  NE  861;  Da 
Rln  T.  Casualty  Co.  of  America,  41 
Mont.  175,  108  P  649,  1S7  AmSR709. 
27  LRANS  1164:  Tucker  v.  Mutual 
Ben.  L.  Ins.  Co^  60  Hun  60.  4  NTS  BOS 
raff  181  N.  T.  718,  24  NE  1102];  Wil- 
liams V.  U.  8.  Mutual  Aoe  Assoc, 
14  NTS  728. 

"The  general  rule  on  this  subject 
Is  that  the  law  has  so  high  a  regard 
for  human  life  that  It  will  not  im- 
pute negligence  to  one  who  attempts 
to  save  It,  unless  the  attempt  be 
made  under  such  circumstances  as  to 
constitute  it  rashness  In  the  estima- 
tion of  prudent  persons.  1  Labatt 
Mast.  &  Serv.  S  860:  Thompson 
NegL  (2d  ed.)  S  6435.  Thus  stated, 
the  rule  ts  broad  enough  to  cover, 
not  only  an  attempt  to  save  life  un- 
der spontaneous  Impulse,  aroused  by 
sudden  and  unexpected  perception  of 
the  peril,  and  without  thought  or  cal- 
culation of  the  chances  01  Injury  or 
loss  of  life  to  him  who  makes  the 
attempt,  but  also  an  attempt  which 
Is  nuLds  after  such  calculation  as  the 
olrcumstaaoes   permiw  the  rescuer 
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sary  duty,"^  or  where  the  danger  is  ineideat  to  'the 
avocation  of  the  insured." 

[  $  119]  ( 8 )  ninstarationa— ( a)  Oircimistftnces 
Amounting  to  Volnntary  Exposiire  to  Unnecessary 
Danger.  The  following  eircumstanees  have  been  held 
to  amount  to  voluntary  exposure  to  unnecessary  dan- 
ger: Walking  on  a  railroad  track  at  night;"  walk- 
ing on  a  trestle  at  night;"  running  along  a  railroad 
track  at  night  running  along  a  track  in  front  of  a 
train  going  on  the  track  in  front  of  an  approach- 
ing locomotive;™  sitting  on  a  railroad  track vol- 
untarily falling  asleep  on  a  railroad  track  ;^  board- 
ing or  attempting  to  board  a  moving  car  6r  train 
alighting  or  attempting  to  alight  from  a  moving  car 


acting  upon  the  conclusion  that  he 
can  save  the  life  without  the  loss  of 
his  own.  In  the  latter  case  the  ex- 
posure iB  voluntary  In  a  sense,  yet. 
If  under  the  same  circumstances  a 
prudent  man  would  obey  the  impulse 
to  save  a  life,  the  exposure  ought  not 
to  be  held  to  be  voluntary,  within  the 
raeaning  of  the  contract.  At  any 
rate,  the  danger  Is  not,  under  the  cir- 
cumstances unnecessary.  This  rule 
we  think  Is  fairly  deducible  from  the 
adjudicated  cases.  (Manufacturers' 
Acc.  Indemn.  Co.  v.  Dorgan,  58  Fed. 
945,  7  CCA  581,  22  LRA  620;  Fidelity, 
etc.,  Co.  V.  SIttig,  ISl  111.  Ill,  54  NB 
903,  48  LRA  359;  Pennsylvania  Co.  v. 
Roney,  89  Ind.  453,  46  AmR  173;  Smith 
V.  ^tna  If.  Ins.  Co.,  115  Iowa  217,  88 
NW  368.  91  AmSp  153,  EG  LRA  271: 
Providence  L.,  etc.,  Co.  v.  Martin,  82 
Md.  310:  Tucker  v.  Mutual  Ben.  L. 
Co.,  50.  Hun  50,  4  NTS  505  [aft  121 
N.  T.  718,  24  NE  1102];  Williams  v. 
IT.  S.  Mutual  Acc.  Assoc..  14  NTS 
728:  U.  S.  Mutual  Acc.  Assoc.  v.  Hub- 
belL  6<  Oh.  St.  SIS,  47  NB  644.  40 
LRA  453:  I>e  Lor  v.  Travelers  ins. 
Co.,  171  Pa.  1.  32  A  1108.  60  AmSR 
787;  Schwartz  v.  Shull.  46  W.  Va.  405, 
SI  SB  914:  Cottrlll  v.  Chicago,  etc., 
H.  Co.,  47  Wis.  S34,  3  NW  878,  32 
AmR  796;  Schneldn*  v.  Provident  L. 
In&  Co..  24  Wis.  28,  1  AmR  167; 
Thomas  v.  Quartermalne,  18  Q.  B.  T). 
685).  The  rule  which  applies  to  this 
provision  of  the  policy  Is  analogous 
to  that  which  governs  the  defense  of 
contributory    negligence.     The  en- 

Sneer  who  stands  at  his  throttle  in 
e  presence  of  Imminent  danger  of 
collision  or  the  derailment  of  his 
train  by  an  obstruction  on  the  track. 
In  an  effort  to  save  his  passengers, 
and  is  killed  or  Injured,  cannot  be 
said,  as  a  matter  of  law,  to  be  guilty 
of  contributory  negligence.  He  vol- 
untarily exposes  himself  to  the  peril, 
hut  not  unnecessarily  so.  The  circum- 
stances demand  that  he  do  his  duty, 
and  ha  does  so  In  obedience  to  those 
higher  Impulses  which  must  govern 
the  conduct  of  the  average  prudent 
man.  He  may  use  his  best  Judgment 
as  to  whether  he  can  save  his  pas- 
sengers by  assuming  the  risk,  and 
it  is  for  the  Jury  to  say  whether  in 
doing  so  he  is  guilty  of  contributory 
negligence.  So,  also.  In  other  prac- 
tical affairs  of  life.  Bmergencles 
■often  arise  calling  for  Immediate  ac- 
tion. In  all  such  cases,  though  ac- 
tion may  be  accompanied  by  danger, 
yet  while  the  exposure  to  it  is  volun- 
tary, the  danger  cannot  in  any  sense 
of  the  term  oe  said  to  be  unneces- 
sary. On  this  subject  the  court  In 
Fidelity,  etc.,  Co.  v.  SIttig.  supra, 
said:  'For  one  to  leap  into  a  tur- 
bulent stream,  rush  Into  a  burning 
buildlnff,  or  do  any  other  hasardous 
thing  to  save  human  life,  would  be 
a  voluntary  exposure  to  danger,  but 
not  to  unnecessary  danger.  So,  too, 
many  emergencies  in  the  lives  or 
men  occur  where  the  most  urgent  ne- 
cessity requires  their  presence  at 
some  particular  place  at  some 
particular  time,  and  where  to 
miss  a  train  would  involve  serious 
consequences.  In  such  a  case  a  vol- 
uatary  exposure  to  danger  might  not 
be  unnecessary.    The  jiresenoe  of  a 


physician  or  surgeon  at  some  critical 

Eeriod  in  the  illness  or  injury  of  a 
uman  being  might  be  necessary  to 
save  life,  and  It  might  be  necessary 
for  him  to  expose  himself  to  dang^ 
to  reach  bis  patient,  or  in  some  other 
respect  to  perform  his  professional 
duty.  The  necessity  implied  In  the 
provision  of  the  policy  does  not  mean 
only  that  which  Is  unavoidable  or 
Inevitable,  but  also  any  object  or 
purpose  which  men  of  moral  respon- 
sibility and  prudence  would  regard 
as  of  such  serious  Importance  In  the 

ferformance  of  duty  as  to  demand  or 
ustlfy  the  incurring  of  risk  of  dan- 
ger to  accomplish  It.'  "    Per  Brantly, 

C.  J.,  -In  Da  RIn  v.  Casualty  Co.  of 
America,  41  Mont.  176,  188,  108  P  649, 
663,  137  AmSR  709,  27  LRANS  1164. 

[a]  SoUv  to  vewnM  a  aUpwrecked 
orew  l8  not  within  the  exception. 
Tucker  v.  Mutual  Ben.  L.  COy  60  Hun 
SO,  4  NTS  50S  [afC  121  N.  T.  718,  24 
NE  11021. 

62.  National  Ben.  Assoc.  v.  Jack- 
son, 114  111.  533.  2  NE:  414:  Provi- 
dence L.tlns.,  etc..  Co.  v.  Martin.  32 
Md.  310;  Jamison  v.  Continental  Cas- 
ualty Co.,  104  Mo.  A  806,  78  SW  812. 

[a]  On*  iBjnred  while  attemptliig' 
to  ffw  pigeons  tn  the  cupola  of  his 
ham  was  not  guilty  of  unnecessary 
exposure  to  danger  where  they  were 
to  serve  as  food  for  himself  and  fam- 
ily. Hatthes  V.  Xmpertal  Aoo.  Assoa, 
110  Iowa  222,  81  NW  484. 

68.  Bateman  v.  Traveler^  Ins.  Co., 
110  Ho.  A.  443,  86  SW  128. 

54.  Travelers'  Ins.  Co.  v.  Jones,  80 
Qa.  541,  7  SB  88.  12  AmSR  270  and 
note;  Irf»ve11  v.  Accident  Ins.  Co., 
(Bng.)  3  InsLJ  877  fso  holding, 
where  Insured  walked  on  a  railroad 
track  on  a  rainy  night  at  a  time 
when  he  knew  that  trEilns  were  likely 
to  pass). 

65.  Travelers'  Ins.  Co.  V.  Jones.  80 
Oa.  541,  7  SB  83,  12  AmSR  270  and 
note  (where  insured  attempted  to 
walk  across  a  trestle  on  a  dark  and 
rainy  night  with  his  arms  encum- 
bered with  packages):  BV>llis  v.  U.  S. 
Mutual  Acc.  Assoc.,  94  Iowa  435,  62 
NW  807,  58  AmSR  408  and  note.  28 
LRA.i.78  (where  insured  attempted  to 
walk  across  a  railroad  trestle  on 
a  dark  night,  there  being  no  raillnge 
and  nothing  to  walk  on  but  ties  ten 
inches  apart). 

56.  Tuttle  V.  Travellers'  Ins.  Co., 
134  Mass.  175,  46  AmR  316. 

67.  Tuttle  V.  Travellers' Ins.  Co.,  134 
Mass.  175.  45  AmR  816. 

58.  Williams  v.  U.  S.  Mutual  Acc. 
Assoc.,  138  N.  T.  366,  31  NB  222 
[rev  60  Hun  680,  14  NTS  728]  (when 
the  insured  sat  down  upon  a  railroad 
track  when  an  engine  moving  toward 
him  was  only  twenty-ilve  feet  away); 
Cornish  v.  Accident  Ins.  Co.,  23  Q.  B. 

D.  453  (where  insured  attempted  In 
broad  daylight,  to  cross  the  main 
line  of  a  railway  in  front  of  an  ap- 
proaching train,  there  being  nothing 
to  show  that  Insured  was  nearsighted 
or  deaf,  the  place  where  the  acci- 
dent happened  not  being  a  proper 
crossing,  and  there  being  no  obstruc- 
tion preventing  a  person  about  to 
cross  from  seeing  an  approaching 
train). 

69.  HfltropoUtan  Aoe.  Asaoo.  t. 


or  train  stealing  a  ride  on  a  freight  train  climb- 
ing over  stationary  cars;^*  crossing  a  track  between 
the  cars  of  a  freight  train  ;^  crossing  tracks  in  a 
railroad  yard  for  the  purpose  of  taking  a  train;" 
driving  across  a  network  of  tracks  on  a  dark  night 
at  a  place  other  than  a  public  crossing;"  going  on 
the  platform  of  a  car  while  the  train  was  moving  at 
a  high  speed;"*  going  on  the  platform  of  a  ear  ap- 
proaching a  station  before  it  stopped;™  going  from, 
one  c^r  to  another  at  night  on  a  vestibuled  train  ;^^ 
putting  one's  arm  out  of  the  window  of  a  railroad 
car;^*^  letting  oneself  down  from  a  window  by  bed- 
ticking;'^  venturing  out  on  a  lake  in  a  canoe  after 
being  warned  of  the  danger;"  placing  one's  wrist 

Taylor,  71  111.  A  182  [aff  172  111.  611, 
50  NB  115];  Williams  v.  U.  S.  Mutual 
Acc.  Assoc.,  133  NY  866,  31  NB  222 
Crev  60  Hun  680,  14  NTS  728].  But 
see  infra  |  120. 

60.  Standard  L.,  etc.,  Ins.  Co.  v. 
Langston,  60  Ark.  381,  SO  SW  427. 

61,  Small  v.  Travelers'  Protective 
Assoc.,  118  Ga.  900,  45  SB  706,  63 
LRA  510  (train  running  about  eight 
miles  an  hour);  Rebman  v.  General 
Acc.  Ins.  Co.,  117  Fa.  618,  66  A  869, 
10  LRANS  95T  and  note.  But  see 
infra  S  120. 

[a]  mt-^-M^g  ^  morlar  trttglA 
car  is  a  voluntary  exposure  to  un- 
necessary danger.  Qarcelon  v.  Com- 
mercial Travelers'  Baetern  Acc. 
Assoc..  195  Mass.  531,  81  NB  201,  10 
LRANS  961.  This  Is  true,  although 
the  car  Is  moving  slowly.  Alter  v. 
Union  Casualty,  etc.,  Co..  108  Mo.  A 
169.  83  SW  276. 

63.  Smith  V.  Preferred  Mut.  Acc 
Assoc.,  104  Mich.  634,  62  NW  990 
(where  Insured  Jumped  from  a  mov- 
ing train  after  it  had  left  the  sta- 
tion); Alter  V.  Union  Casualty,  etc 
Co.,  108  Mo.  A  169,  83  SW  276;  Shev- 
lin  V.  American  Mut.  Acc.  Assoc..  94 
Wis.  180,  68  NW  866,  36  LRA  63 
(where  Insured  Jumped  on  a  dark 
night  from  a  rapidly  moving  freight 
train  without  any  reasonable  cause 
therefor). 

68.  Otmtlnental  Casualty  Co.  v. 
Brittner,  81  Ark.  668.  99  SW  1100. 

.64.  Bean  v.  Ehnployertf  Llabtllty 
Assur.  Corp.,  60  Mo.  A.  469. 

65.  Wlllard  v.  Masonic  Equitable 
Acc.  Assoc..  169  Mass.  288,  47  NB 
1006,  61  AmSR  286  (where  Insured 
attempted  to- cross  a  railroad  track 
between  the  cars  of  a  freight  train 
at  a  place  where  there  was  no  im- 
plied invitation  by  the  company  to 
cross,  and  when  the  train  was  In 
readiness  to  be  moved,  of  which  fact 
insured  was  aware,  although  he 
thought  be  had  time  to  get  across  In 
safety). 

[a]  Attempting  to  tfUmh  b««w««n 
two  Snight  oars  which  comprised  a 
part  of  a  freight  train  standing  on 
the  crossing  was  a  voluntary  ex- 
posure to  unnecessary  danger  where 
Insured  did  not  attempt  to  ascertain 
whether  the  engine  was  attached  to 
the  train  or  where  be  could  have 
gone  around  it.  Bean  v.  Employers' 
Liability  Assur.  Corp.,  60  Mo.  A.  450. 

66.  aiass  V.  Masons'  Fraternal  Acc. 
Assoc,  112  Fed.  496. 

67.  NeiU  V.  Travelers'  Ins.  Co.,  31 
U.  C.  C.  P.  394  [aff  7  Ont  A.  570  (aff 
12  C:an.  S.  C.  5S)]. 

68.  Sawtelle  v.  Railway  Pass. 
Assur.  Co.,  21  P.  Cas.  No.  n.392,  15 
Blatchf.  216  (where  insured  fell 
off  the  platform  while  attempting 
to  pass  from  one  car  to  another). 
But  see  Infra  §  120. 

69.  Overbeck  v.  Travelers'  Ins.  Co., 
94  Mo.  A.  453,  68  SW  236. 

70.  Robinson  v.  U.  S.  Benevolent 
Soc„  132  Mich.  695,  94  NW  211,  103 
AmSR  436. 

71.  Morel  v.  Mississippi  Vallev  L. 
Ins.  Co.,  4  Bush  OCy.)  636. 

72.  Shaffer  v.  Travelers'  Ins.  Co.. 
(111.)  22  NE  589  [alT  31  lit  A  112]! 

78.  Horse  v.  Commercial  Travelers:' 
SS^It'S^.tA?*^  Assoc,  ill  Mass.  140. 
98  NE  699. 
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D  front  of  the  nozzle  of  a  gun  which  vu  loaded 
ad  eocked;**  drawing  a  loaded  and  eocked  gun 
hrough  a  fence  riding  in  a  steeplechase  as  ui 
inateur;"  driving  in  a  race  so  as  to  bring  about 
eoUision;"  fighting,  where  insured  provoked  the 
ifficulty;*^  and  attempting  to  escape  from  arrest.^ 
120]  (b)  Oircmnstances  Not  Amonnting  to 
roluntary  Exposure  to  Unnecessary  Danger.  .The 
ollowing  eircnmstances  have  been  held  not'  to 
mount  to  voluntary  exposure  to  unnecessary  dan- 
vt:  Crossing  railroad  tracks  running  through  a 
treet  crossing  a  railroad  track  at  a  point  where 
aany  others  crossed  daily  stepping  on  a  railroad 
rack  without  noticing  an  approaching  train walk- 
ug  on  the  sidewalk  on  a  railroad  bridge;^  sitting 
>n  a  railroad  track;"  involuntarily  falling  asleep 
a  railroad  track  j"^  running  beside  a  moving 


tn 

74.  Sareeat  v.  Central  Acc.  Ina.  Co., 
112  Wis.  29,  87  NW  796.  88  AmSR  946. 

75.  Sargent  v.  Central  Acc  Ins.  Co., 
tl2  Wis.  29.  87  NW  796.  88  AntSR 
146  and  note. 

78.  Smith  V.  ^tna  L.  Ins.  Co..  185 
Uasft.  74.  69  NE  1059,  102  AraSR 
J2fi,  64  LRA  117. 

77.  Travelers'  Ins.  Co.  v.  Seaver,  19 
Wall.  531,  22  L.  ed.  155. 

78.  Collins  v.  Fidelity,  etc.,  Co.,  63 
Uo.  A.  253;  Union  Casualty,  etc.,  Co. 
V.  Harroll,  98  Tenn.  691,  40  SW  i080, 
60  AmSR  873.    But  see  infra  i  120. 

79.  Shaffer  t.  Travelers'  Ina.  Co., 
(111.)  22  N.  Ei.  589  [aff  31  HI-  A.  112]. 

80.  Wright  V.  Sun  Mut.  I*.  Ins.  Co., 
29  V.  C.  C.  P.  221. 

81.  Payne  v.  Fraternal  Acc.  Assoc., 
119  Iowa  342,  93  NW  861:  Keens  v. 
Kew  England  Mut  Acc.  Assoc.,  161 
Uass.  149.  86  NB  891;  Lehman  v. 
Great  Elastern  Casualty,  etc.,  Co.,  7 
App.  Dlv.  424,  89  NTS  912  [aC  168  N. 
T.  689,  53  NE  11271;  Duncan  v.  Pre- 
ferred Mut.  Acc.  Assoa,  69  N.  T. 
Super.  145,  18  NTS  620  [alE  129  M.  T. 
«:0.  29  NE  1029]. 

[a]  Bra  thongli  lurarad  was  oar- 
rjimg  am  amtaaua  which  obstructed 
bis  view,  auch  orosBlnff  waa  not 
Tithiit  the  •xceptlon.  Xeme  v.  New 
England  Mut.  Acc.  Assoc,  161  Maaa. 
149.  36  NB  891. 

aa.  L.ehnian  v.  Great  Eaaton  Cas- 
ualty, etc,  Co.,  7  App.  Dlv.  424.  89 
NTS  912  raff  168  N.  T.  689,  63  NE 
II371.  But  see  wmiams  v.  U.  S.  Mu- 
tual Acc  Assoc.  188  N.  T.  366,  31 
KS  222  (where,  under  the  facta.  It 
was  held  that  Insured  had  exposed 
himself  voluntarily  and  unneces- 
sarily). 

83.  Follla  V.  T7.  S.  Mutual  Acc. 
Assoc.  94  Iowa  485,  62  NW  807,  58 
AmSR  408  and  note,  28  L.RA  78. 

84.  Fidelity,  etc.,  Co.  v.  Chambers, 
93  Va.  138,  24  SE  896  (it  appearing 
in  this  case  that  insured,  on  being 
warned  of  the  approach  of  the  train, 
started  up,  and,  on  reaching  for  his 
beg,  was  killed).  But  see  Infra 
S  119. 

BS.  See  cases  cited  infra  thia  note. 

[a]  A  nnroad  amplor**  who  unin- 
tentionally falls  asleep  on  the  track 
vhlie  waiting  to  flag  a  train  to  avoid 
a  collision  cannot  be  said  as  a  mat- 
ter of  law  to  have  voluntarily  ex- 
posed himself  to  unnecessary  danger, 
but  It  is  otherwise  where  he  volun- 
tarily goes  to  sleep  on  the  track. 
Bateman  v.  Travelers'  Ins.  Co.,  110 
Uo.  A  443.  86  SW  128;  Jamison  v. 
Continental  Casualty  Co.,  104  Mo.  A. 
30S,  78  SW  812.    See  supra  I  119. 

86.  Equitable  Acc  Ins,  Co.  v.  Os- 
bom,  90  Ala.  201,  9  8  869,  13  LRA 
267  (holding  that  where  the  Insured 
ran  In  the  direction  of  a  railroad 
track  for  the  purpose  of  receiving 
the  mail  to  be  thrown  from  a  rapidly 
approaching  train,  which  did  not  stop 
at  the  station  and  on  dearing  the 
track  attempted  to  check  his  speed, 
but  stumbled,  and  was  struck  by  the 
train  and  killed,  the  insurer  was  not 
exempt  from  liability  under  the  ex- 
••ptlon  against  volvntary  expoanre). 

[1  c.  j.-a9i 


train;"*  boarding  a  slowly  moving  street  ear;*'  at- 
tempting to  board  a  moving  train;**  stepping  from 
a  moving  train  ;**  stepping  from  a  train  at  night  on 
a  railroad  bridge;^  going  on  the  platform  of  a  rail- 
road car;"*  ndmg  on  the  platform  of  a  street  ear;" 
coupling  cars  by  one  who  was  an  experienced  rail- 
road man;**  bathing  in  deep  water;**  hunting  for 
game  in  the  ordinary  way  ;^  fishing  in  a  boat  on  a 
dark  ni^t;**  riding  in  a  gig;"  accosting  a  woman 
on  the  street  in  the  presence  of  her  escort;**  at- 
tempting to  get  pigeons  in  the  cupola  of  a  barn;" 
traveling  in  extreme  cold  in  the  prosecution  of  one 's 
regular  business;^  crossing  a  slough  in  a  public 
road;'  handling  a  gun  without  knowledge  of  its  be- 
ing loaded;*  cleaning  a  gun  on  return  from  a  bunt- 
ing trip;*  standing  near  a  buzz  saw;*  fighting,  where 
the  -difficulty  was  brought  on  without  the  fault  or 


87.  Johanns  v.  National  Acc  Soc, 
16  App.  Div.  104,  45  NTS  117.  But 
see  supra  f  119. 

88.  Schneider  v.  Provident  L.  Ins. 
Co.,  24  Wis.  28.  1  AmR  157  (where 
the  train  was  moving  at  a  slow  rate 
of  speed).    But  see  supra  S  121. 

[a]  AUamptliv  to  ooard  a  train 
put  •tartlag'  is  not  an  exposure  to 
unnecessary  danger  within  the  pol- 
icy, as  a  matter  of  law.  Fideflty. 
etc,  Co.  v.  Slttlg,  181  IIL  111,  E4  NB 
903,  48  LRA  359, 

89.  National  Ij.,  etc.  Ins.  C^.  v. 
Loksy.  166  Ala.  174.  181.  52  S  4B 
(where  the  court  said:  "The  mean- 
ing, then,  of  the  plea.  Is  that  there  is 
obvious  risk  or  danger  in  stepping, 
or  Jumping,  or  alighting  from  a  mov- 
Ing  car,  without  reference  to  the 
speed  at  which  the  car  may  be  mov- 
ing, anjl  that  In  doing  so  the  in- 
sured waa  guilty  of  negligence.  The 
averment  Is,  not  that  the  car  was 
moving  at  aerate  of  speed  obviously 
dangerous,  but  in  etCect  that  It  was 
obviously  dangerous  to  step  from^  a 
car  moving  at  any  speed  whatever; 
for  this,  at  least.  Is  obvious:  That 
proof  that  the  car  was  moving  at  a 
anall's  pace  would  sustain  the  plea, 
as  well  as  proof  that  it  was  moving 
at  express  speed.  Exceptional  cir- 
cumatjuicea  may  attend  an  attempt  to 
alight  from  a  moving  car,  which  will 

(uacify  the  court  in  declaring  as  mat- 
er 01  law  that  the  attempt  was  ob- 
viously dangerous,  aa,  tor  example. 


the  car  may  be  moving  at  a  great 
rate  of  speed,  or  the  person  aUght- 
ing  may  be  old  or  infirm,  or  Incum- 


bered with  bundles  or  children.  Wat- 
klna  V.  Birmingham  R.,  etc.  Co.,  120 
Ala.  147,  84  S  |92,  41  iLra  297.  But 
no  auch  facta  are  alleged  here.  We 
conclude  that  the  demurrer  to  this 
plea  was  wall  sustained"). 

80.  Burkhard  v.  Travelers'  Ina.  Co., 
102  Pa.  262.  48  AmR  206  (where  in- 
aured  atepped  off  a  railroad '  train 
when  It  came  to  a  stop  on  a  draw- 
bridge at  night,  fell  through  a  con- 
cealed hole  In  the  bridge,  and  was 
killed,  and  it  appeared  that  other  pas- 
sengers were  alighting  at  the  time, 
that  the  bridge  with  the  exception  or 
the  hole  through  which  the  insured 
fell  was  safe,  and  that  the  insured 
stepped  from  the  train  In  the  pres- 
ence of  a  brakeman  with  a  lantern, 
who  gave  no  warning  as  to  danger, 
and  ft  was  held  that,  although  the 
insured,  by  a  voluntary  act  exposed 
himself  to  a  hidden  danger,  there 
was  no  voluntary  exposure_to  danger 
within  the  exception  of  the  poUcyK 

91.  Pratt  V.  Travelera*  ina.  Co., 
(N.  T.)  7  AmLRev  696.  But  Bee 
supra  j  119. 

[a]  Fasaanger  overoome  by  heat 
or  nausea. — (i)  It  was  not  a  volun- 
tary exposure  for  a  passenger  to 
leave  the  Interior  of  a  car  in  order 
to  ride  on  the  platform  because  he 
was  overcome  by  heat  or  sufTerlng 
from  nausea.  Marx  v.  Travelers'  Ins. 
Co..  89  Fed.  821  (where  the  court 
said:  "That  deceased  was  in  a  dan- 
K^rous  poaitkm       the  platffoin,  aa 


distinguished  from  the  body  of  the 
car.  In  which  as  a  passenger,  he  was 
entitled  to  ride,  is  clear  enough;  but 
whether  in  going  on  the  platform 
there  was  voluntary  exposure  to  un- 
necessary danger  cannot  be  ascer- 
tained except  with  knowledge  of  all 
the  circumstances  which  influenced 
his  conduct.  If  he  was  overcome  by 
the  heat  of  the  car,  or  affected  with 
nausea,  which  impelled  him  to  aeek 
the  open  air,  it  cannot  be  said  that  . 
there  was  voluntary  exposure,  or 
that  the  danger  was  unnecessarily 
Incurred").  (2)  So  also  where  a  pas- 
senger on  a  railroad  car  becoming 
nauseated,  and  falling  to  gain  ad- 
mittance to  the  toilet  closet,  went 
upon  the  platform  to  vomit  and  was 
thrown  off  and  killed.  It  waa  held 
that  he  did  not,  as  a  matter  of  law,  v 
expose  himself  to  unnecessary  dan- 
ger. Preferred  A'cc.  Ins.  Co.  v.  Mulr. 
126  Fed.  926,  61  CCA  456. 

[b]  sased  oonOltloa  of  mlTifl  — Tho 
exception  of  Injuries  due  to  volun- 
tary exposure  does  not  apply  where 
the  insured,  while  traveTlng.  fell 
asleep  from  weariness  and  the  mo- 
tion of  the  car,  and  while  In  a  daied 
and  unconscious  condition  of  mind, 
not  luiowing  or  realising  what  he  waa 
doing,  Involuntarily  left  his  aeat  and 
walked  unconsciously  to  tbe  platform 
of  the  car  and  fell  off  and  waa  In- 
jured. Schelderer  v.  Travetera'  Ins. 
Co    58  Wis.  18,  16  NW  47,  46  AmR  618. 

83.  Sutherland  v.  SUndard  L..  etc. 
Ins.  Co.,  87  Iowa  696.  64  NW  468. 

98.  Canadian  R.  Acc  Ina.  Co.  v.  Mc- 
Nevln,  82  C^.  S.  C.  194  [aff  2  Ont. 
U  621  (aff  82  Ont.  384)]. 

84.  Knickerbocker  Casualty  Ina.' Co. 
y.  Jordan,  8  ph.  Dec  (Reprint)  818, 
7  CIncLBul  71. 

88.  Comwell  v.  Fraternal  Acc 
Aaaoc,  6  N.  D.  201.  69  NW  191,  66 
AmSR  BOl.  40  LRA  437  (where  in- 
sured was  Injured  while  climbing  a  hiRh 
bank  with  a  loaded  gun  In  his  hand). 

Bapeptloa  aa  to  injuries  whUe 
hunting  see  infra  I  139. 

86.  CJolllns  v.  Bankers'  Acc.  Ins.  Co.. 
96  Iowa  216.  64  NW  728,  69  AmSR 
367  (where  Insured  did  not  know  of 
the  presence  of  snags  In  the  river). 

Sxosptlon  as  to  injurlea  while  flsh. 
Ing  see  Infra  S  139. 

97.  Schilling  V.  Accidental  Death 
Ins.  Co.,  1  F.  ft  F,  116  (notwithstand- 
ing Insured  was  an  old  and  very 
feeble  man). 

88.  Hair  v.  Railway  Pass.  Asaur. 
Co.,  37  Li.  T.  N.  S.  856. 

89.  Matthes     v.     Imperial  Acc. 
Aasoc,  110  Iowa  222.  81  NW  484. 

1.  Northwest  Commercial  Travel- 
ers' Assoc.  V.  Ix)ndon  Ouaimntee,  etc, 
Co.,  10  Man.  537. 

3.  U.  S.  Mutual  Acc  Assoc  v.  Hub- 
bell.  66  Oh.  St.  516,  47  NE  644  (where 
It  appeared  that  the  Injury  was  a  re- 
sult Incident  to  travel). 

3.  Miller  v.  American  Mut.  Acc. 
Ins.  Co.,  92  Tenn.  167,  21  SW  39,  20 
LiRA  765. 

4.  Union  Casualty,  etc.,  Co.  v.  Ood- 
dard,  76  SW  882,  26  KyL  1035. 

8.  Hmw  V.  Tan  Aulun.  11  Miaa  4SS. 
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expectation  of  insured;*  provoking  a  fight  with  a 
persoQ  not  known  to  be  armed  f  and  sitting  or  lying 
on  a  bench  at  the  side  of  a  building  near  the  top  of 
an  unguarded  wall  on  a  dark  night.* 

121]  c  Onstom  of  Insured — Oontemplated 
Bisks.  It  is  immaterial  .that  the  insured  has  cus- 
tomarily done  the  act  relied  upon  as  exempting  the 
insurer  from  liability  where  it  was  not  chargeable 
with  knowledge  thereof;®  but  a  clause  prohibiting  a 
recovery  in  case  of  voluntarily  assumed  risks  has  no 
application  to  dangers  which,  in  view  of  the  sur- 
rounding circumstances  and  the  situation  bf  the  par- 
ties, would  have  been  naturally  contemplated  by 
them,  as  where  the  occupation  of  the  assured  was  of 
an  extra  hazardous  charaflter,  in  which  accidents 
were  to  be  expected." 

122]  d.  Exposure  Must  Be  the  Oanse  of  In- 
jury or  Death.  In  order  to  bring  a  case  within  an 
exception  of  the  policy  as  to  voluntary  exposure  to 
unnecessary  danger  it  is  of  course  necessary  that  the 
accident  which  caused  the  injury  to  or  the  death  of 

S2  NTS  126  (where  insured,  who  was 
cashier  of  a  bank,  called  at  a  aaw- 
mill  to  have  some  lumber  cut  for 
a  cabinet  to  be  used  In  the  bank,  and, 
while  standing:  near  a  saw,  he  stepped 
on  a  block  which  was  concealed  In 
the  sawdust  on  the  floor  and  in^tinc* 
lively  threw  out  his  arms  to  recover 
himself,  and  his  hand  came  In  con- 
tact with  the  saw  and  was  cut  oft). 

6.    Collins  V.  Fidelity,  etc.,  Co.,  63 
Mo.  A.  258.  .  . 

T.  Jones  v.  U.  S.  Mutual  Acc. 
Assoc.,  92  Iowa  «52,  «1  NW  486; 
Campbell  v.  PldeUty.  etc..  Co.,  109  Ky. 
661,  60  SW  492.  22  KyL  1295.  But 
see  supra  I  119. 

[a]  Wbar*  the  InnixM  aaaatUted 
another  warn  knUd  Tar  him  a  re- 
covery could  be  had  In  the  absence 
of  proof  that  he  knew  of  the  dantrer 
Incident  to  making  the  assault. 
Campbell  v.  Fidelity,  etc.,  Co.,  109 
Ky.  661,  60  8W  492.  22  KyL  1295. 


insured  should  have  been  the  mult  of  such  ez- 

poBure.^^ 

[$  123]  4.  Negligence.  In  the  absence  of  any 
stipulation  in  the  policy  relative  to  the  matter,  the 
negligence  of  the  insured  will  not  affect  the  liability 
of  the  insurer.^^  But  accident  policies  sometimes 
except  injuries  to  which  the  negligence  of  the  in- 
sured shall  have  contributed,  and  under  such  a  pro- 
vision no  recovery  can  be  had  against  the  insurer 
where  it  appears  that  but  for  the  negligence  of  the 
insured  he  would  not  have  been  injured." 

"Unnecessary"  exposure.  A  provision  in  an  ac- 
cident policy  precluding  liability  in  case  of  injuries 
resulting  from  "unnecessary"  exposure  to  danger 
will  preclude  a  recovery  in  ease  of  an  injnry  due  to 
negligence." 

124]  6.  L&ck  of  Dne  Diligence.  A  clause  in 
the  policy  requiring  insured  to  use  due  diligence  far 
his  safety  and  protection  does  not  necessitate  the 
exercise  of  a  higher  degree  of  diligence  or  eare  than 
prudent  persons  are  accustomed  habitually  to  use,*' 


[b]  flvderlnff  as  ofejeoUnwhi*  per- 
SOB  ont  of  a  pUM»  of  ImslnMS,  when 
the  Insured  had  no  reason  to  expect 
an  assault  or  serious  Injury,  Is  not 
exposure  to  unnecessary  danger. 
Coles  V.  New  York  Casualty  Co.,  87 
App.  Dlv.  41,  83  NTS  1063. 

8.  Beard  v.  Indemnity  Ins.  Co.,  64 
"W.  Va.  283,  64  BE  119  (It  not  appear- 
ing that  Insured  had  knowledge  of 
his  surroundings  or  of  the  danger). 

e.  Garcelon  v.  Commercial  Travel- 
ers' Eastern  Acc.  Assoc.,  195  Mass. 
581,  81  NE  201,  10  LRANS  961. 

10.  Wilson  V.  Northwestern  Mut. 
Ace.  Assoc.,  63  Minn.  470,  65  NW  626. 

[a]  Brtok  inaaon  on  swlngliig  scaf- 
fold.— Where  the  Insured  was  a  brick 
mason  It  was  held  that  recovery 
would  not  be  defeated  by  the  fact 
that  he  was  Injured  while  working 
on  an  Insecure  swinging  ladder.  Wil- 
son V.  Northwestern  Mut.  Acc.  As- 
soc., 53  Minn.  470,  56  NW  626. 

[h]  A  railroad  «witfAmaa  injured  In 
the  discharge  of  his  duty  (1)  may  re- 
cover. National  Ben.  Assoc.  v.  Jack- 
son. 114  111.  638,  2  NB  414.  <2)  But 
where  the  Insured,  a  railroad  switch- 
man, was  alleged  to  have  jumped  or 
got  oft  of  a  train  In  motion  with  his 
back  toward  the  direction  the  train 
was  going.  It  was  held  that  the  bene- 
ficiary could  not  recover.  Standard 
L.,  etc.,  Ins.  Co.  v.  Jones,  94  Ala.  434, 
10  S  530. 

[c]  Engl&Mr  pasatsg  from  tender 
to  oar, — Where  a  locomotive  engineer, 
while  backing  his  engine  down  grade 
at  a  speed  of  about  eight  miles  an 
hour,  attempted  to  pass  from  the  ten- 
der to  the  car  attached  In  front,  for 
the  purpose  of  checking  speed,  and  In 
such  attempt,  slipped  between  the 
ear  and  the  tender  and  was  crushed 
to  death.  It  was  held  that  there  was 
no  breach  of  the  clause  prohibiting 
exposure  to  unnecessarr  rfsks.  Prov- 


idence Lu  Ins.,  etc.,  Co.  v.  Martin, 
32  Md.  310. 

[d]  oattl*  dealer  iMardlng-  movlag 
cattle  train — Insured,  a  cattle  dealer 
In  the  business  of  buying  and  ship- 
ping cattle,  had  by  the  terms  of  the 
policy  the  right  to  accompany  his 
cattle  to  market.  While  the  Insured 
was  engaged  In  looking  after  hla 
Cattle  at  a  stop  of  the  train,  it  started 
sooner  than  he  expected,  and  while 
attempting  to  get  aboard  he  fell  and 
was  injured.  It  was  held  that  the 
risks  and  dangers  Incurred  hy  the  in- 
sured In  looking  after  hla  cattle  In 
the  manner  customary  among  rea- 
sonably prudent  and  careful  shippers 
did  not  constitute  any  violation  of 
the  provisions  of  the  poUcy  requiring 
him  to  use  due  diligence  for  his  per- 
sonal safety  and  protection,  and  that 
evidence  as  to  the  practice  of  cattle 
dealers  In  this  respect  was  admis- 
sible. Pacific  Mut.  Xi.  Ins.  Co.  v. 
Snowden,  68  Fed.  S42,  7  CCA  264. 

[e]  Valutsv  nuipnUlad  Ui  cop* 
slui|r< — ^Where  Insured,  a  house- 
painter  accustomed  to  work  at  great 
heights,  was  Injured  while  using  a 
rope  sling  some  thirty  feet  above  nls 
barn  floor  by  the  breaking  of  a  truck 
supporting  It,  and  It  was  shown  that 
before  using  the  sling  he  had  exam- 
ined It  carefully.  It  was  held  that 
he  was  not  guilty  of  a  voluntary  or 
unnecessary  exposure  to  danger  or 
obvious  risk,  uatthes  v.  Imperial 
Acc.  Assoc.,  110  Iowa  222,  81  NW 
484. 

[f  ]  Olsric  In  nnsral  atora  In  mla- 
lair  rwloa  handling  powder. — ^Where 
an  accident  Insurance  policy  cut  down 
the  liability  of  an  insurance  company 
If  Injuries  shall  result  from  an  un- 
necessary exposure  to  obvious  dan- 
ger, and  It  appears  that  the  Insured 
was  described  as  a  "clerk  In  a  store, 
not  doing  porter's  work,"  and  It  also 
appears  that  the  store  was  a  general 
store  In  a  mining  region,  and  that 
one  of  the  clerk's  duties  was  to  go 
to  a  powder  house  about  one  and  one- 
fourth  miles  away  from  the  store, 
and  deliver  the  powder  to  customers, 
the  Insurance  company  has  no  stand- 
ing to  claim  a  reduction  in  liability 
because  the  insured  was  killed  by  an 
explosion  at  the  powder  house  while 
In  the  ordinary  performance  of  his 
duties.  In  such  a  case  the  mere  han- 
dling of  explosives  either  In  the  store 
or  in  the  powder  house  was  not  an 
unnecessary  exposure  to  obvious  dan- 
ger within  the  meaning  of  the  policy. 
Alloway  v.  General  Acc  Ins.  Co.,  S5 
Pa.  Super.  371. 

11.  Iowa. — Jones  v.  V.  8.  Mutual 
Acc.  Assoc.,  92  Iowa  652.  61  NW  485. 

Kan.~Employers'  Liability  Assur. 
Corp.  T.  Anderson,  6  Kan.  A.  18,  47 
P  331. 

Tex. — '^tna  L.  Ina  Co.  v.  Hicks, 
28  Tex.  Civ.  A.  74,  66  SW  87. 


Va. — Fidelity,  etc.,  Co.  v.  Cham- 
bers, 93  Va.  138,' 24  SB  896,  40  LRA 
432. 

Wis. — Schelderer  v.  Travelers'  Ina 
Co.,  58  Wis.  18,  16  NW  47,  46  AmR 
618;  Pierce  v.  Travelers*  Ii.  Ins.  Co., 
34  Wis.  389. 

[a]  Where  Insured  w%m  shot  Imme- 
diately after  leaving  »  hawdyhonse 
It  was  held  that  his  death  was  not 
caused  by  a  voluntary  exposure  to 
unnecessary  danger,  since  it  could 
not  be  said  that  the  shooting  fol- 
lowed as  a  natural  consequence  of, 
or  that  it  was  the  result  of,  going 
Into  the  bawdyhouse.  Jones  v.  U.  S. 
Mutual  Acc.  Assoc.,  92  Iowa  662,  61 
NW  485. 

12.  Oaaaral  rale  as  to  s^llgenoe 
of  Insnrsd  as  defens*  see  infra  I  225. 

Xagllgwnos  not  vidnntaTT  axposnxs 
to  nnneoessary  dmaffar  see  aupra  i 
112. 

18:  Oareelon  v.  Commercial  Travel- 
ers' Eastern  Acc.  Assoc.,  195  Mass. 
631,  81  NE  201,  10  LRJU^B  961. 
 [a]  Ooijur  on  platform  of  oar. — 

Where  the  msured  was  either  riding 
on  the  platform  of  a  railroad  car  or 
passing  from  one  car  to  another.  In 
the  nighttime,  when  he  was  thrown 
off'  ana  killed,  there  can  be  no  recov- 
ery under  a  policy  excepting  Injuries 
due  to  the  negligence  ox  the  insured. 
Sawtelle  v.  Railway  Pass.  Assur.  Co., 
21  P.  Gas.  No.  12.892,  16  Blatchf.  216. 

[b]  Passlag  nrom  one  oar  to  an- 
otoar  iB  a  vestlboled  train  is  not 
negligence,  and  the  rule  Is  not  af- 
fected by  the  fact  that  a  door  of  the 
vestibule  was  open,  it  not  being 
shown  that  the  Insured  had  notice 
of  the  fact.  Robinson  v.  U.  8.  Benev- 
olent Soc,  132  Mich.  695.  94  NW 
211,  102  AmSR  436. 

14.  Paclflc  Mut.  L.  Ina  Co.  v.  Ad- 
ams, 27  Okl.  496,  112  P  1026;  Sargent 
V.  Central  Acc.  Ins.  Co.,  112  WiB.  29, 
87  NW  796,  88  AmSR  946  and  note: 
Shevlln  v.  American  Mut.  Assoc,  94 
Wis.  180,  68  NW  866,  36  LRA  52. 

[a]  The  Isteation  of  snoh  s  pro* 
vision  Is  to  hold  the  Insured  to  the 
exercise  of  ordinary  care  and  exempt 
the  insurer  from  liability  in  all  cases 
for  injury  occurring,  in  whole  or  in 

fart,  through  failure  on  the  part  of 
he  insured  to  exercise  such  care. 
Paclflc  Mut.  L.  Ina  Co.  V.  AdajoiL 
27  Ok!.  496,  112  P  1026. 

16.  Illinois  Commercial  Men's  As- 
soc. v.  Tinsman.  139  111.  A  307  [afT 
2S5  111.  635,  85  NE  9131:  Kentucky  L  , 
etc.,  Ins.  Co.  v.  Pranklln,  102  Ky.  612, 
43  SW  709.  19  KyL  1573. 

"This  phrase  [due  diligence  for 
personal  safety  and  protection  1  is 
very  general,  and  certainly  it  does 
not  mean  that  the  assured  must  guar- 
antee himself  against  accident,  nor 
do  we  think  it  means  that  he  shall 
not  recover  for  any  accident  to  which 
some  want  of  care  on  his  part  naay 
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ind  does  not  negative  a  recovery  for  every  accident 
to  which  want  of  care  ob  the  part  of  the  insured 
may  have  contributed.^*  Bat  where  the  insured  is 
^ilty  of  gross  negligence  which  directly  contributes 
to  Itis  injury  the  exception  protects  the  insurer.*' 

125]  6l  Bodily  Infirmities  or  Disease— a.  In 
GouraL  Accident  policies  usually  contain  a  clause, 
the  wording  of  which  differs  considerably  in  the 
rarions  policies,  the  poxpose  of  which  is  to  relieve 


the  insurer  of  responsibility  in  case  of  disability  or 
death  of  the  insured  resulting  from  bodily  infirmity 
or  disease,  and  in  such  cases  there  can  be  no  re- 
covery  where  the  death  or  injtury  happened  in  con- 
sequence of  the  disease  or  bodi^  inflnnity  and  not 
of  an  accident."  But  if  the  mjnry  or  death  is  due 
to  an  accident,  without  the  intervention  of  any  dis- 
eased condition  of  the  body,  the  case  will  not  of 
course  fall  within  the  exception." 


IiAve  contributed.  He  Is  not  required 
to  uae  all  possible  diligence,  but  only 
slL  due  dilUrence.  Due  diligence  or 
care  is  sometltnea  said  to  be  reason- 
able diligence  or  care,  and  reasonable 
care  is  sometimes  said  to  be  the  or- 
dinary care  of  prudent  persona.  It 
is  not  a  precise  term,  but  a  relative 
one.  In  an  accident  policy,  It  would 
not  be  reasonable  to  hold  that  this 
clause  requires  of  the  assured  a 
higher  degree  of  diligence  than  pru- 
dent persons  are  accustomed  habitu- 
ally to  use.  Under  such  a  construc- 
tion, few  persons  would  care  to  have 
an  accident  policy.  The  due  dili- 
gence required  Is  not  inconsistent 
with  Inadvertence,  nor  with  running' 
such  risks  as  prudent  and  cautious 
persons  habitually  run."  Per  Allen, 
J.. .  In  Keene  v.  New  Kngland  Mut. 
Acc  Assoc..  161  Mass.  149,  162,  36 
891. 

[a]  Wliat«T*r  •  pMwon  In  thm  aamr- 
cIm  of  raMouUe  oar*  mlgbt  do  la 

'VSite  dlllirence"   within  an  accident 

Sollcy  requiring  Insured  to  use  "due 
iligence"  for  his  seW-protectlon. 
Tinsman  v.  Illlnoln  Commercial  Men's 
Assoc.,  235  111.  635,  85  NK  91S  [aft 
139  Ili  A.  307J. 

18,  Payne  v.  Fraternal  Acc  Assoc.-, 
119  Iowa  342.  93  NW  3«1:  Kentucky 
L.,  eta,  Ins.  Co.  v.  Franklin.  102  Ky. 
513.  43  8W  709,  19  KyL  1578. 

[a]  SolBr  OB  aea^olt  on  lunuw  In 
•OBTM  of  wMllen.— Where  the  policy 
required  the  insured  to  use  all  due  dili- 
gence for  hl»  personal  safety,  the 
coort  declined  to  hold  as  a  matter  of 
law  that  the  stipulation  had  been 
violated  because  the  Insured,  who 
was  havins  a  bam  built,  climbed  up 
to  the  second  story  to  Inspect  the 
work,  although  he  was  heavily  clad 
tn  two  overcoats  and  was  said  to  be 
an  awkward  man,  and  there  stepped 
on  ft  Joist  which,  owing  to  a  con- 
cealed defect,  broke,  and  he  fell  to 
the  ground  and  was  killed.  Stone  v. 
tr.  S.  Casualty  Co.,  34  N.  J.  I*.  871. 
See  Hoffman  v.  Travelers*  Ina.  Oo.. 
(X-  Y.)  7  AmI.Rev  694. 

17.  [a]  Sleeping  on  a  nllzoaA  teaok 
win  defeat  a  recovery  on  a  policv 
containing  this  condition.  Standard 
L..  etc..  Ina.  Co.  v.  Langston,  60  Ark. 
381.  30  SW  427. 

[bl  Boardlnr  movbiff  train. — ^In 
Tooley  v.  Railway  Pass.  Assur.  Co., 
24  F*.  Cas.  No.  14.098,  8  BI8S..899.  403, 
where  the  Insured  waa  Injure  In 
attempting  to  reboard  a  train  after 
alfghttng  at  a  station  where  It 
stopper!,  the  court  said:  "If  a  person, 
having'  a  right  to  leave  a  train  at  a 
station,  is  informed  or  notified  In  any 
war  that  the  train  is  going  to  start, 
and  an  opportunity  ila]  given  to 
tiim  to  take  his  place  again  upon  the 
train,  and  he  chooses  to  remain  until 
ttie  tmin  Is  put  in  motion  and  then 
is  Injured  In  getting  on  the  train, 
it  ina,y  be  sala  that  he  Is  negligent 
.  .  -  that  he  takes  the  rlik  of 
E-ettlnir  on  the  train  while  thus  in 
motion." 

[c]     Allghtliir  from  moving  train. — 

Tn  ShevUn  v.  American  Mut,  Acc. 
Assoc..  94  Wis.  180.  136,  68  NW  866, 
IS  LRA  S2,  where  the  insured  aus- 
tafned  Injuries  by  jumping  from  a 
fr^igtit  car  in  a  tram  passmg  a  ata- 
i:r>n  where  he  desired  to  stop,  but 
where  the  train  did  not  stop,  and  the 
btjurfes  resulted  In  deatli.  It  was 
held  that  the  Insurer  was  not  liable, 
the  court  Mytng:  "Under  such  a  pro- 
tiMon  no  recovery  can  be  had  If  the 
Injury-  la  caused  by  reason  of  ex- 
pomre  to  nnneoesBarr  danger,  within 


the  general  principles  of  the  law  of 
negligence." 

[dT  Going  on  a  raJlroad  traok  in 
front  of  a  moving  train. — Where  the 
Insured,  under  a  policy  requiring  due 
d1  ligence  for  personal  safety,  was 
killed  by  an  engine  at  whose  signal 
he  had  first  stepped  off  the  track  and 
then  deliberately  stepped  on  when 
the  locomotive  had  almost  reached 
him.  It  was  held  that  defendant  was 
entitled  to  a  nonsuit.  Hoffman  v. 
Travelers*  Ins.  Co.,  (N.  T.)  7  AmLRev 
694. 

[e]  rallnre  to  observe  Olreotions  of 
physician. — No  Indemnity  should  be 
allowed  an  Insured  under  an  accident 
policy  on  account  of  an  extension 
of  the  Injury  occasioned  by  his  neg- 
ligence to  observe  directions  of  hla 
physicians.  Maryland  Casualty  Co. 
v.  Chew,  92  Ark.  276,  122  SW  642. 

la  U.  S.— Railway  Postal  Clerks' 
Nat.  Assoc.  V.  Scott,  155  Fed.  92,  88 
CCA  652;  Shamburg  v.  Fidelity,  etc., 
Co.,  148  Fed.  651  [aff  158  Fed.  1,  86 
CCA  343];  Western  Commercial  Trav- 
elers' Assoc.  V.  Smith,  85  Fed.  401, 
29  CCA  223.  40  LRA  653;  Traveler? 
Ins.  Co.  V.  Selden,  78  Fed.  286,  24 
CCA  92. 

Qa,— Thornton  v.  Travelers'  Ina. 
Co.,  116  Oa.  121,  42  287,  94  AmSR 
99  and  note. 

Md. — Thomaa  v.  Fidelity,  etc,  Co., 
106  Md.  299,  67  A  259. 

Mo. — Carr  v.  Pacific  Mut.  I*  Ins. 
Co.,  100  Mo.  A.  602,  76  SW  180. 

Mont.-— McAuley  v.  Casualty  Co.  of 
America,  37  Mont  256,  96  F  131. 

N,  T. — Thurber  v.  Commercial  Trav- 
elers' Mut.  Acc.  Assoc.,  82  App.  Dlv. 
636,  62  NTS  1071. 

Va. — Continental  Casualty  Co.  v. 
Peltier,  104  Va.  822,  61  BE  209. 

Eng.— In  re  Scarr,  [19061  1  K.  R 
387,  1  AnnCaa  7S7  ana  note;  Clldaro 
v.  Scottish  Acc.  Ins.  Co.,  29  Scot.  II. 
Rep.  808. 

fa]  It  is  only  lAa  the  fltsssss  ev 
lanrmlty  ooatrilmtea  either  directly 
or  indirectly  to  the  death  that  a  con- 
dition exempting  the  insurer  from 
liability  for  death,  caused  wholly  or 

Sartially  from  disease  or  mental  In- 
rmlty,  can  operate.  Vemoh  v.  Iowa 
State  Traveling  Men's  Assoc,  (Iowa) 
138  NW  696. 

[b]  Apopmy. — ^Where  insured,  a 
stout  and  apparently  healthy  man, 
while  engaged  In  a  piece  of  work 
which  required  him  to  assume  a 
stooping  position,  was  suddenly  taken 
with  violent  palna  In  the  head  and 
died  some  days  thereafter,  hla  at- 
tending physician  testifying  that  he 
died  of  apoplexy,  the  insurer  was 
held  not  liable.  Travelera"  Ins.  Co.  v. 
Selden,  78  Fed.  285,  24  CCA  92. 

[c]  Bpilapsy. — ^Where  the  evidence 
showed  that  the  Insured  was  found 
dead  in  a  plunge  bath.  In  almost  a 
standing  position,  that  there  was  an 
abrasion  between  hla  eyes,  and  a 
bruise  on  one  aide  of  hla  head,  and 
hla  physician  testified  that  he  -waa 
subject  to  epileptic  fits,  and  that  the 
entrance  Into  the  hath  in  the  then 
condition  of  the  Insured  would  be 
likely  to  result  In  an  epileptic  fit,  and 
that  the  blow  that  caused  the  abra- 
sion and  bruise  was  not  sufflcient 
to  have  caused  death.  It  was  held, 
under  the  exception  in  the  policy  that 
Insurance  should  not  extend  to  In- 

!ury  happening  directly  or  indirectly 
n  consequence  of  disease,  or  which 
might  have  been  caused  wholly  or 
Id  part  by  bodily  Infirmities  or  dis- 
ease existing  prior  or  subsequent  to 
the  date  of  the  contract,  that  In  view 


of  all  the  circumstances  of  the  case 
there  was  evidence  that  the  deceased 
came  to  his  death  through  other 
causes  than  external,  violent,  and  ac- 
cidental means,  and  that  there  could 
be  no  recovery.  Tennant  v.  Travel- 
ers' Ins.  Co.,  31  Fed.  322. 

id]  Erysipelas. — Where  insured  ac- 
entally  -  cut  his  foot  against  the 
broken  side  of  an  earthenware  pan 
and  died  shortly  thereafter  from  in- 
tervening erysipelas  the  Insurer  waa 
held  not  liable.  Smith  v.  Accident 
Ins.  COj  I<.  R.  5  Exch.  302. 

[e]  ratty  degaawatlon  of  heart  anA 
bvala.— Where  the  assured,  while  pur- 
suing his  business  as  a  traveling 
salesman,  sustained  a  heavy  fall, 
striking  and  Injuring  his  forehead, 
and  the  evidence  disclosed  no  cauxe 
for  the  fall,  but  the  assured  while 
standing  threw  up  hla  hands  and  fell 
to  the  noor,  and  an  autopsy  revealed 
an  advanced  stage  of  fatty  degenera- 
tion of  the  brain  and  heart,  it  was 
held  that  the  cause  of  death  waa  not 
an  accident  insured  against,  and  that 
there  could  be  no  recovery  under  a 
policy  whereby    Insurance   waa  ex- 

firessly  withheld  from  any  "bodily 
njury  happening  directly  or  Indi- 
rectly in  consequence  of  any  disease." 
etc.  Sharpe  v.  Commercial  Travel- 
era'  Mut.  Acc.  Assoc.,  139  Ind.  92.  98, 
37  NB  353. 

[f  1  Tit^The  insurer  was  held  not 
liable,  under  such  a  clause,  where 
Insured,  while  In  a  fit,  fell  into  the 
water  and  was  drowned.  Manufac- 
turers' Acc.  Indemn.  Co.  v.  I>organ, 
58  Fed.  945.  7  CCA  B81,  22  LRA  620. 
But  compare  WInspear  v.  Accident 
Ina.  Cc.  6  Q.  B.  p.  42. 

fgl  A  fall  from  a  window  while 
dellruma  from  disease  is  within  an 
exception  of  disability  or  death 
caused  directly  or  Indirectly  by  dis- 
ease. Carr  v.  Pacific  Mut.  L.  Ins.  Co., 
lOO  He  A.  602,  76  SW  180. 

19.  New  York  Fldenty,  etc..  Co.  v. 
Cooper.  187  Ky.  644.  126  8W  111; 
Mtna.  1m.  Ins.  Co.  v.  Hicks.  28  Tex. 
Civ.  A.  74,  S«  SW  87  (where  insured 
although  111  at  the  time,  was  killed 
while  unnecessarily  taking  a  trip  by 
rail  against  the  advice  of  hla  phy- 
sician, during  which  he  sustained  an 
accident  entirely  Independent  of  his 
weak  condition,  and  one  which  might 
have  happened  to  a  man  in  good 
health) ;  French  v.  New  York  Fidelity, 
etc.  Co.,  186  Wis.  259,  115  NW  869, 
17  LRANS  1011:  Wadsworth  v.  Ins. 
Co.,  26  Ont.  L.  65,  21  OntWR  601.  3 
OntWN  828,  AnnCasl913A  546.  See 
also  Noyes  v.  Commercial  Travel- 
lers' Eastern  Acc  Assoc,  190  Masa 
171,  76  NE  665. 

[a]  InJniT  wUle  In  fit^(l)  Where 
Insured,  while  standing  on  a  railway 
platform,  waa  seized  with  a  fit  and 
fell  from  the  platform  across  the 
track  and  was  run  over  and  killed  by 
a  passing  train  the  insurer  was  held 
liable.  Lawrence  v.  Accidental  Ins. 
Co.,  7  Q.  B.  D.  216.  (2>  The  Insurer 
was  also  held  liable  where  insured, 
while  fording  a  stream,  was  seized 
with  an  epileptic  fit,  fell  Into  the 
stream,  and  was  drowned.  WInspear 
V.  Accident  Ins.  Co.,  6  Q.  B.  T).  42,  But 
compare  Manufacturers'  Acc.  Indemn. 
Co.  V.  Dorgan,  68  Fed.  946.  7  CCA  B81, 
22  T.RA  620. 

[b]  "Infectton,"  as  used  In  an  ac- 
cident policy,  providing  that,  where 
loss  la  occasioned  or  contributed  to 
In  any  way  by  erysipelas,  blood  poi- 
soning, or  Infection,  then  in  cases 
designated  the  amount  payable  shak* 
be  one  fourth  of  the^tunoimt  whloh 
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[$  126]  b.  What  OonstitatM  Bodily  Infirmity  or 
Disease.  The  word^i  bodily  infirmity  or  disease" 
are  practically  synonymous,  and  refer  only  to  an 
ailment '  or  disease  of  a  settled  character,"*  some 
physical  disturbance  to  which  the  insured  is  sub- 
ject, and  of  which  the  .attack  which  causes  his  injury 
is  in  some  measure  a  recurrence.'^  The  exception 
does  not  include  a  mere  temporary  infirmity  or 
weakness,"  or  a  wound  or  hurt  producing  an  injury 
and  immediate  functional  disturbance,^'  nor  does  it 
include  insanity.'^ 

127]   c  Oombined  Effects  of  Acddenf  and  Dis- 


ease. The  exception  operates  to  relieve  tbe  insorer 
from  liability  where  the  injury  and  an  existing 
bodily  infirmity  cOncur  and  Cooperate  to  produce  the 
diaaMlity  or  death  but  the  tendency  of  the  courts, 
under  the  settled  rules  of  construction  applicable  to 
insurance  contracts,  is  to  interpret  the  clause  in  a 
manner  favorable  to  the  insured,"  and  the  insurer 
is  accordingly  held  liable  where  the  accident;  can  be 
considered  as  the  proximate  cause  of  death,  although 
disease  may  have  been  present  as  a  secondary 
cBuse,^  or  where  the  death  is  the  reasonable  and 
natural  consequence  of  the  injury,  although  disease 


otherwise  would  be  payable,  relates 
to  external  Injuries,  and  <3oes  not  In- 
clude internal  Inflammations,  where 
pus  Is  formed  by  the  presence  of  pus 

germs.    Continental'  Casualty  Co.  v. 
olvin.  77  Kan.  561.  95  P  585. 
20.   Preferred  Acc,  Ins.  Co.  v.  Muir, 
IM  Fed.  926.  61  CCA  466;  Black  v. 
Travellers'  Ins.  Co.,  121  Fed.  732,  58 
CCA  14,  61  LRA  fiOO. 

ta]  Apoplvsr  has  been  held  to  be 
odlly  dtseaae  or  Infirmity.  Trav- 
elers' Ins.  Co.  V.  Sdden,  78  Fed.  285, 
24  CCA  92. 

[bl  Kkliffiuuit  pnstnle^In  Bacon 
V.  U.  S.  Mutual  Acc  Assoc^  128  N.  Y. 
304.  26  NE  899.  20  AmSR  74i  trev 
44  Hun  599.  50  Hun  60G,  S  NTS  237] 
It  was  held  that  the  death  of  insure^ 
resulting  from  a  malltrnant  pustule, 
caused  by  the  Infliction  on  the  body 
of  a  certain  kind  of  animal  aubatance 
or  contact  with  diseased  or  putrid 
animal  matter,  was  th«  effect  of 
."disease." 

[c]  Swurtroke  or  heat  vrostratlojt 
Is  a  disease.  I>ozler  v.  Fidelity,  etc., 
Co.,  46  Fed.  446;  Sinclair  v.  Maritime 
Pass.  Assur.  Co.,  3  E.  &  B.  478. 

SI.  Ueyer  v.  Fidelity,  etc.,  Co.,  96 
Iowa  378,  65  NW  328,  69  AnISR  374. 

3B.  Preferred  Acc  Ins.  Co.  v.  Mulr, 
126  Fed,  926,  61  CCA  466;  Meyer  v. 
Fidelity,  etc..  Co.,  96  Iowa  378,  65  NW 
328,  69  AmSR  374  and  note  (holding: 
that  a  temporary  disorder  arisins 
from  some  sudden  or  unexpected 
disarrangement  of  the  system,  pro- 
ducing unconsciousness,  cannot  be 
considered  a  "disease"  or  "bodily  In- 
flpmlty"). 

[a]  raintliur  spelL— In  Manufac- 
turers' Acc.  Indemnity  Co.  v.  Dorgan, 
58  Fed.  945.  7  CCA  581,  22  LRA  620, 
the  court.  In  considering  whether,  if 
the  insured  fell  Into  a  stream  and  was 
drowned  during  a  fit  of  vertigo  or 
faintnesB,  an  exception  as  to  "dis- 
ease or  bodily  Inflrmitles"  applied, 
said:  "In  a  broad  generic  sense,  any 
temporary  trouble  by  reason  of  which 
a  matt  loses  consciousness  Is  a  dis- 
ease. It  Is  a  condition  of  the  body 
not  normal,  and  produced  by  the  Im- 
perfect working  of  some  function 
but  as  the  Imperfect  working  Is  not 
permanent,  and  the  body  returns  at 
once,  or  In  a  short  period  of  time, 
to  its  normal  condition.  It  does  not 
rise  to  the  dignity  of  a  disease.  A 
fainting  spell  produced  by  Indiges- 
tion or  a  lacik  of  proper  food  for  a 
number  of  hours,  or  from  any  other 
cause  whloh  would  not  indicate  any 
disease  In  the  body,  but  would  show 
a  mere  temporary  disturbance  or  en- 
feeblement.  would  not  come  within 
the  meaning  of  the  words  'disease 
and  bodily  Infirmity,'  as  used  In  this 
policy."  See  also  Interstate  Casualty 
Co.  V.  Bird.  18  Oh.  Clr.  Ct.  488,  10 
Oh.  Clr.  Dec.  Sll. 

[b]  Snangwaeat  of  stomach. — 
Where  an  accident  policy  provided 
that  no  recovery  should  be  had  in 
case  of  death  resulting  wholly  or 
partly,  directly  or  Indirectly,  from 
disease  In  any  form,  either  as  a  cause 
or  effect,  the  term  "disease"  did  not 
apply  to  a  temporary  derangement  of 
the  stomach,  so  as  to  preclude  a 
recovery  for  Insured's  death  by  being 


Acc.  Ins.  Co.  V.  Mulr,  126  Fed.  926, 
61  CCA  456. 

33.  Kenny  v.  Bankers'  Acc.  Ins. 
Co.,  136  Iowa  140,  113  NW  566. 

jn.  Blackstone  v.  Standard  L.,  etc., 
Ins.  Co.,  74  Mich.  592,  42  NW  156,  8 
LRA  486  and  note. 

[a]  "Bodily"  as  erolndlng  ''men- 
tar'  Inflzmlty. — In  Accident  ins.  Co, 
of  North  America  v.  Crandal,  120  U. 
S.  627.  7  set  686,  30  L.  ed.  740  [aff 
27  Fed.  40].  It  was  held  that,  although 
insanity  or  unsoundness  of  mind  often 
is.  If  not  always,  accompanied  by 
or  results  from  disease  of  the  body, 
still.  In  the  common  speech  of  man- 
kind, mental  are  distinguished  from 
bodily  diseases;  that  in  the  phrase 
"bodily  Infirmities  or  disease"  ,the 
word  **bodlly"  grammatically  applies 
to  disease  aa  well  as  to  Inflrmitles, 
and  cannot  but  be  so  applied  without 
disregarding  the  fundamental  rule  of 
Interpretation  that  policies  of  inaur> 
ance  are  to  be  oonstrued  moat  strong- 
ly against  the  Insurers  who  framed 
them;  and  that  the  prefix  of  "bodily" 
hardly  affects  the  meaning  of  Inflrml- 
ties,  and  that  it  would  be  dIRIcnIt  to 
conjecture  any  purpose  in  inserting 
it  In  the  proviso  other  than  to  ex- 
clude mental  disease  from  the  enu- 
meration of  the  causes  of  death  or 
disability  to  which  the  Insurance  does 
not  extend. 

[b1  Jlnidde  wblle  liUMUi*  Is  not 
within  an  exception  of  deaths  caused 
wholly  or  In  part  by  bodily  Infirmity 
or  disease.  Accident  Ins.  Co.  v.  Cran- 
dal, 120  U.  8.  527,  7  SCt  685.  30  L.  ed. 
740   [aff  27  Fed.  40]. 

36.  U.  S. — New  Ameterdam  Casu- 
alty Co.  V.  Shields,  15S  Fed.  54.  67, 
85  CCA  122  £clt  CycT;  Hubbard  v. 
Travelers"  Ins.  Co.,  98  Fed.  932;  Hub- 
bard V.  Mutual  Aoc.  Assoc.,  98  Fed. 
930;  Commercial  Travelers'  Mut.  Acc. 
Assoc.  V.  Fulton,  79  Fed.  423,  24  CCA 
654;  National  Masonic  Acc.  Assoc  V. 
Shryock,  73  Fed.  774,  20  CCA  3. 

Conn. — Stanton  V.  Travelers'  Ins. 
Co.,  83  Conn.  708,  78  A  317.  34  LRANS 
445  and  note. 

Iowa. — Binder  v.  National  Acc. 
Assoc,  127  Iowa  25,  36.  102  NW  190 
[cit  CycT. 

Ky.— .^tna  Ins.  Co.  v.  Bethel,  140 
Ky.  609,  131  8W  623. 

Mass. — Freeman  v.  Mercantile  Mut. 
Acc  Assoc.,  156  Mass.  351,  30  N£ 
1013,  17  L.RA  753  and  note. 

Minn. — ^Whlte  V.  Standard  I..,  etc., 
Ins.  Co.,  95  Minn.  77,  80,  103  NW  735, 
5  AnnCas  83  and  note  [cit  Cyc]. 

Nebr. — Modem  Woodman  Acc  As- 
soc. V.  Shryock,  54  Nebr.  250^74  NW 
607,  39  LRA  826:  See  also  Ward  v. 
^tna  L.  Ins.  Co.,  85  Nebr.  471.  123 
NW  466. 

Oh. — JBttna  L.  Ins.  Co.  v.  Vomvy,  68 
Oh.  Bt.  161.  67  NB  £64. 

Tex. — Maryland  Casualty  Co.  v. 
Glass,  29  Tex..  Civ.  A.  169,  67  8W 
1062. 

Wis. — Gary  v.  Preferred  Acc  ■  Ins. 
Co..  127  Wis.  87.  72.  106  NW  1065, 
115  AmSR  997  and  note.  5  LRANS 
926  and  note  [cit  Cyc]. 

Eng. — Cawley  v.  National  Employ- 
ers' ACC,  etc..  Assur.  Assoc,  Cab.  & 
E.  597:  Anderson  v.  Scottish  Acc  Ins. 
Co^  ii  Sc.  L,.  Rep.  20. 

Ont. — ^Wadsworth   v.   Canadian  R. 


thrown  from  the  platform  of  a  rail-  Acc  Ins.  Cc.  28  Ont.  L.  637  [rev  26 
way  train,  whence  he  had  gone  for  Ont.  L.  SB,  3  OntWN  828,  21  OntWR 
the  purpose  of  vomiting.   Preferred  I  801,  AnnCulftlSA  B46]. 


[a]  Both  ooBonxresM  and  coSp- 
•ratlon  of  Injory  and  disease  are 

nsoessary  to  relieve  the  Insurer,  for 
the  concurrence  of  a  disease  whlcli 
does  not  contribute  to  the  disability 
or  death  will  not  exempt  It.  White  v. 
Standard  L~  etc,  Ins.  Co.,  96  Minn. 
77,  103  NW  735.  884,  5  AnnCas  83 
and  note. 

[b]  Death  from  disease  "aooels^ 
ated  by  aoddsat.'' — (1)   Where  the 

fiolicy  excepted  death  or  Injury  aris- 
ng  from  disease,  "although  acceler- 
ated by  accident,"  and  it  appeared 
that  the  Insured  had  suffered  from 
kidney  disease,  but  had  not  been 
troubled  therewith  for  a  considerable 
time,  and  after  an  accident  the  dis- 
ease returned  and  the  insured  died 
within  three  months.  It  was  hi^d  that 
the  insurer  was  not  liable,  as  the 
death  waa  within  the  exoeption  as  to 
disease  accelerated  by  accident.  Caw- 
ley V.  National  Bmployers*  Assur. 
Assoc.  1  Cab.  &  S3.  697;  Anderson  v. 
Scottish  Acc  Ins.  Co.,  27  Scot.  L. 
Rep.  20,  17  Sess.  Cas.  8.  (2)  Under 
a  policy  excluding  a  recovery  for 
death  resulting  from  disease  or  bodily 
infirmity,  the  Insurer  was  not  liable 
If,  at  the  time  of  the  accident,  in- 
sured was  suffering  from  a  preexist- 
ing disease  or  bodily  Infirmity,  and 
the  accident  would  not  have  caused 
his  death  If  he  had  not  been  so 
affected,  but  he  died  because  the  accr- 
dent  aggravated  the  effect  of  the  dis- 
ease, or  the  disease  aggravated  the 
effect  of  tbe  accident.  National  Ma- 
sonic Acc  Assoc  v.  Shryot^^  73  Fed. 
774,  20  CCA  3;  Thornton  v.  T^velers' 
Ins.  Co.,  lie  Oa.  121,  4S  SB  287.  94 
AmSR  99. 

[c]  Peritonitis.  —  Where  Insured 
died  of  peritonitis  localized  In  the 
region  of  the  liver.  Induced  by  a  fall, 
but  he  had  previously  had  peritonitis 
In  the  same  part,  which  rendered  him 
liable  to  a  recurrence  of  it.  It  w^aa 
held  that  if  at  the  time  of  the  acci- 
dent Insuved  was  suffering  from  the 
disease  there  could  be  no  recovery. 
Freeman  v.  Mercantile  Mut.  Acc 
Assoc,  158  Mass.  361,  SO-NB  lOlS,  17 
LRA  753  and  note. 

30.    See  supra  9  38. 

37.  D.  C— Patterson  v.  Ocean  Acc. 
etc.,  Cwp.,  26  App.  Ca&  48. 

Ga. — Thornton  t.  Travelers'  Ins. 
Co.,  118  Qa.  121,  42  SB  887,  »4  AmSR 
99. 

III. — Railway  Officials,  etc,  Acc 
Assoc  v.  Coaay,  80  111.  A.  563. 

Ind. — Continental  Casualty  Co.  t. 
Uoyd,  186  Ind.  52.  73  NE  824. 

Iowa. — Binder  v.  National  Masonic 
Acc  Assoc,  127  Iowa  26,  108  NW 
190;  Meyer  v.  .Fidelity,  etc.  Co.,  96 
Iowa.  378,  86  NW  888,  169  AmSR  374 
and  note;  Frader  t.  National  Masonic 
Acc  Assoc.  96  Iowa  149,  8S  NW  601. 

Mass. — Freeman  v.  Mercantile  Mut. 
Acc  Assoc.,  166  Mass.   351,  30 
1018,  17  LRA  753  and  note. 

Mich. — Jiroch  v.  Travelers'  Ins.  Co.. 
146  Mich.  375,  108  NW  728. 

Minn.— White  v.  Standard  L.,  etc., 
Ins.  Co..  95  Minn.  77.  103  NW  736, 
884,  6  AnnCas  83  and  note. 

Mo.— Fetter  v.  Fidelity,  etc..  Co., 
174  Mo.  266,  73  8W  592.  97  AmSR  560, 
61  LRA  469;  Drlskell  v.  U.  B.  Kealthl 
etc,  Ins.  Co.,  117  Mo.  A.  882,  93  SW 
880. 

N.  T. — ^Bailey  v.  Interstate  Casu- 
alty Co..  8  App^T.  137,  to  NTS  6lS 
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may  ham  maaemaed,'*  or  where  tlie  aeddent  is  the 
bne  eaiue  of  death  fxr  injury  and  the  disease  but  the 
oeeamon.'"  So  also  if  deatii  results  from  the  aed- 
deDt,  the  faet  that  but  for  weakness  or  infirmities 
produced  fay  former  illness  or  disease  it  would  not 
have  been  &tfd  will  not  prevent  a  reeovery."* 

[(  128]  d.  Disease  Bemttlag  from  Acddent'^ 
The  exception  under  discussion  does  not  preclude  a 
recovery  where  the  injury  produces  a  disease  which 


results  in  disability  or  death."  And  this  is  true, 
although  the  insured  was  susceptible  to  Ihe  disease, 
if  he  was  free  from  it  at  the  time,  and  it  was  pro- 
duced by  the  aceident." 

Hinila.  A  prchrision  in  the  policy  that  the  insnr- 
anee  shall  not  cover  injuries  or  death  reaultinif  from 
or  due  to  hernia  or  rupture  will  not  prevent  a  re- 
covery for  the  death  of  insured  caused  by  rupture  or 
hernia  acddentally  produced.** 


[aff  158  N.  T.  723,  S3  XB  1123]; 
Wehle  v.  U.  8.  Mutual  Ace  Absoc.,  11 
Ulflc  ii,  81  NTS  866  [afl  163  N.  Y. 
116.  47  NE  86,  «0  AjnSR  S98]. 

Pa. — Taylor  v.  Qcneral  Aoo.  Aasur. 
Corp^  208  Fa.  489,  67  A  880. 

Tex. — JEtn&  L.  Ina.  Co.  v.  Hicka, 
23  Tex.  Civ.  A.  74,  56  SW  87. 

Wis. — Hall  V.  American  Maeonlc 
Act  Aasoa,  86  WIb.  618,  57  NW  366. 

Eng. — Hardorf  v.  Accident  Ins.  Co., 
[1903}  1  K.  B.  664;  lAwrenoe  v.  Ac- 
cidental Ins.  Co.,  7  Q.  B.  D.  216. 

■^e  law  will  not  go  farther  back 
In  the  line  of  cauaatlon  than  to  find 
the  active,  efficient.  proctirtnE  cause, 
of  which  the  event  under  consideration 
is  a  mtunU  and  probable  conse- 
Quenee,  In  view  of  the  extotlny  clr- 
cmnatances  and  conditions.  .  .  . 
An  Injury  which  ml^t  naturally  pro- 
duce death  In  a  person  of  a  certain 
temperament  or  state  of  health  Is 
tbetcause  of  bin  death.  If  he  dies  by 
reason  of  it.  even  if  he  would  not 
have  died  If  nls  temperament  or  pre- 
vious health  had  been  different;  and 
.  this  la  so,  as  well  when  death  comes 
through  the  medium  of  a  disease  di- 
rectly induced  by  the  Injury,  as  when 
the  injury  immediately  Interrupts  the 
vital  processes."  Freeman  v.  Mer- 
cantile Mut.  Acc.  Assoc.,  166  Mass. 
351.  353,  30  VrB  1018,  17  LRA  763 
and  note. 

[a]  WlisTe  the  ljurared  was 
drowned  (1)  the  fact  that  some  sud- 
den seizure  may  have  caused  him  to 
fall  Into  the  water,  or  come  upon 
him  while  In  the  water,  does  not  nec- 
essarily Rive  rise  to  the  presumption 
that  death  waa  not  caused  by  drown- 
ing. Manufacturers'  Acc.  Indemn. 
Co.  v.  Dorian,  58  Fed.  946,  7  CCA 
581,  82  LRA  620;  Bumham  v.  Inter- 
state Casualty  Co.,  117  Mich.  142,  75 
NW  446.  (2)  Where  Insured  under  a 
policy  excepting  "Injury  caused  by 
or  arlslnff  from  natural  disease,  or 
weakness  or  exhaustion  consequent 
upon  disease."  was  seized  wltfk  an 
epileptic  flt  while  crossing*  a  stream 
and  fell  into  the  stream  and  was 
drowned  while  sufterlng  from  the  flt. 
It  was  held  that  the  accident  was 
within  the  policy,  and  not  within  the 
exception.  Wlnspear  v.  Accident  Ins. 
Co.,  6  Q.  B.  D.  42,  46.  In  this  case 
Colertdse,  J.,  said:  "I  am  of  opinion 
that  those  words  in  the  proviso  mean 
what  they  say.  and  that  they  point  to 
an  injury  caused  by  natural  disease, 
as  If  for  instance  in  the  present  case, 
epilepsy  had  really  been  the  cause 
at  the  death."  To  same  effect  Korth 
American  Ii..  eta,  Ins.  Co.  v.  Bur- 
rsuAs;      Fa.  48.  8  AmR  fl2. 

aB.  ni. — Oentml  Acc.  Ins.  Co.  v. 
Rembe,  220  111.  ISI.  77  NE  123.  110 
Am8R^286.  6  IMASS  988,  6  AnnCas 
155. 

Ind. — ^Katlonal  Ben.  Assoc.  v.  Grau- 
man,  107  Ind.  288,  7  NB  233;  Owens 
V.  Travelers'  Ins.  Co.,  12  InsliJ  76. 

Iowa. — Delaney  v.  Modem  Acc. 
Clnh^  121  Iowa  S28.  97  NW  91.  <8 
LRA  803  (where  the  rule  la  fully 
discussed). 

Kt. — Continental  Casualty  Co.  v. 
Hant.  90  SW  1066.  28  KyL  1006;  Om- 
berg  U.  S.  Mutual  Acc.  Assoc,  101 
Ky.  301,  40  SW  909,  19  KyL  462.  72 
AntSR  413. 

Mo. — Fetter  v.  Fidelity,  etc.,  Co., 
174  Mo-  266,  78  SW  592.  97  AmSR  600, 
fil  LRA  459;  Johnson  v.  Continental 
Casualty  Co.,  122  Mo.  A.  369,  99  SW 
473. 

S».  Meyer  v.  Fidelity,  eta.  Co..  96 
Iowa  378,  S6  NW  828,  69  AmSR  374; 


Reynolds  v.  Accident. Ins.  Co., .42  L. 
T.  Rep.  N.  8.  889. 

[a]    AooldSBt  oocaslenea  by  fl9s^ 

Where  the  policy  provided  against 
accidental  injuries  the  direct  or  sole 
cause  of  death,  but  excepted  "death 
.  .  .  arising:  from  &ts  ...  or 
any  disease  whatsoever  arising:  be- 
fore or  at  the  time  or  following  such 
accidental  Injury  (whether  conse- 
quent upon  such  accidental  injury  or 
not,  ana  whether  causing  such  death 
.  .  .  directly  or  Jointly  with  such 
accidental  Injury")  and  It  appeared 
that  the  insured  while  at  a  railway 
station  was  seized  with  a  flt  and 
fell  forward  off  the  platform,  across 
the  railway,  when  an  enelne  passed 
over  his  body  and  killed  him,  it  was 
held  that  the  death  of  the  insured 
was  caused  by  an  accident  within  the 
meaning:  of  the  policy,  and  that  the 
insurers  were  liable,  the  only  ques- 
tion being:  whether  death  was  due  to 
the  accident  or  to  the  fit.  Lawrence 
V.  Accidental  Ins.  Co.,  7  Q.  B.  D.  216. 

80.  Miller  V.  Fidelity,  eta.  Co.,  97 
Fed.  836;  Travelers'  Ins.  Co.  v.  Sel- 
den,  78  Fed.  285,  24  CCA  92;  Mc- 
Carthy V.  Travelers'  Ins.  Ca.  16  F. 
Caa.  No.  8.682,  8  BIss.  362;  Freeman 
V.  Mercantile  Mut.  Aco.  Assoc.,  156 
Mass.  861,  80  NB  1018,  17  LRA  763 
and  note.  But  see  National  Masonic 
Acc.  Assoc  v.  Shryock,  78  Fed.  774. 
20  CCA  8;  Thornton  v.  Travelers"  Ins. 
Co.,  116  Oa.  121,  42  SB  287,  94  AmSR 
99. 

n.    As  xlak  lasazed  affalast  see 

supra  i  75. 

Sa.  TT.  S. — ^Western  Commercial 
Travelers'  Assoa  v.  Smith.  86  Fed. 
401,  29  CCA  223,  40  LRA  668;  Mc- 
Carthy V.  Travelers'  Ins.  Co.  IS  F. 
Cas.  No.  8.682.  8  Bias.  362. 

Minn.— White  v.  Standard  L.,  eta, 
Ins.  Co.,  96  Minn.  77,  103  NW  785, 
884,  6  AnnCas  83  and  note. 

Mo. — Summers  v.  Fidelity  Mut. 
Aid  Assoc.,  84  Mo.  A.  606. 

.  N.  T.— Bailey  v.  Interstate  Casu- 
alty Co.,  8  App.  IMv.  127.  40  NTS  513 
[afr  168  N.  T.  783,  53  NB  11231. 

Tex. — Travelers'  Ins.  Co.  v.  Hunter. 
80  Tex.  Civ,  A.  489,  70  SW  798. 

Can. — Accident  Ins.  Co.  of  North 
America  v.  Young.  20  Can.  8.  C.  280, 
12  CanLTOccNotes  217. 

The  Insurer  is  liable  where  death 
is  caused  by  a  disease  which  was  not 
the  result  of  any  bodily  infirmity  or 
disease  In  existence  at  the  time  of 
the  accident,  but  which  was  itself 
caused  by  the  accident;  for,  in  such 
a  case,  the  disease  Is  an  effect  of  the 
accident,  the  incidental  means  pro- 
duced and  used  by  the  original  mov- 
ing cause  to  bring  about  its  fatal 
effects,  a  mere  llnS  In  the  chain  of 
causation  between  the  accident  and 
the  death,  and  the  death  Is  attribut- 
able, not  to  the  disease,  but  to  the 
causa  causans,  the  accident  alone. 
Thornton  v.  Travelers'  Ins.  Co..  116 
Oa.  121.  42  SB  287.  94  AmSR  99. 

[a]  Blood  polsonliiff  resulting  from 
a  wound  Is  not  within  the  exception. 
Nax  V.  Travelers'  Ina.  Co.,  180  Fed. 
985  [rev  on  other  grounds  142  Fed. 
858,  78  CCA  649]:  Martin  v.  Manu- 
facturers' Acc.  Indemn.  Co..  151  N.  Y. 
94.  45  NE  877  [aft  71  Hun  614,  24  NYS 
1147];  Martin  v.  Equitable  Acc.  As- 
soa, 61  Hun  467.  16  NYS  279;  Rheln- 
helmer  v.  Mtna,  L.  Ins.  Co..  77  Oh. 
St.  360.  83  NB  491,  16  LRANS  245 
rdlst  JGtna  L.  Ins.  Co.  v.  Domey,  68 
Oh.  St.  151,  67  NE  254];  Caryv.  Pre- 
ferred Acc.  Ins.  Co..  12?  Wis.  67,  106 


NW  1055,  116  AmSR  997  and  note, 
6  LRANS  828.  7  AnnCas  484. 

lb]  PuofleaHls^lt  has  been  held 
that  duodenitis  produced  by  a  jump 
and  resulting  in  the  death  of  the  In- 
sured entitles  the  beneficiary  to  re- 
cover. Barry  v.  U.  S.  Mutual  Ace- 
Assoa,  23  Fed.  712  [alt  131  V.  S-  100, 
9  set  765.  38  L.  ed.  60]. 

[c]  Brralpelas  caused  by  a  wound 
is  not  wlthm  the  exception.  Acci- 
dent Ins.  Co.  of  North  America  v. 
Young.  20  Can.  S.  C.  280.  12  CanLT 
OccNotes  217  [rev  6  Montr.  Super.  3]. 
But  compare  Smith  v.  Accident  Ina. 
Co..  L.  R.  5  Bxch.  802,  303  (where  It 
was  held  otherwise  under  a  policy 
excepting  "any  other  disease  or  sec- 
ondary cause  or  causes  arising"). 

[d]  Psritoaltls. — In  Freeman  v. 
Mercantile  Mut.  Acc.  Assoc.,  168 
Mass.  861,  862,  858,  30  NB  1013,  17 
LRA  768  and  note,  the  policy  was 
conditioned  not  to  extend  "to  any 
case  In  which  death  or  disability  oc- 
curs in  consequence  of  disease  .  .  . 
nor  to  any  case  except  where  the  In- 
Jury  is  the  proximate  cause  of  the 
disability  or  death."  The  Insured 
died  of  peritonitis  induced  by  a  fall 
and  he  had  previously  had  tne-same 
disease  in  consequence  of  which  he 
was  more  liable  to  a  recurrence 
thereof.  The  court  charged  that  "the 
question  as  to  whether  peritonitis.  If 
that  caused  his  death.  Is  to  be 
deemed  a  disease  within  the  meaning 
of  this  policy,  and  the  proximate 
cause  of  death  within  the  meaning  of 
this  policy,  so  as  to  prevent  a  recov- 
ery, depends  upon  the  question 
whether  or  not  before  the  time  of 
the  fall  ...  he  had  then  the  dis- 
ease.— was  then  suffering  with  the 
disease.  If  he  was,  then  in  the  sense 
of  the  policy,  although  aggravated 
and  made  fata)  by  the  fall,  he  can- 
not recover.  But  If.  owing  to  ex- 
isting lesions  caused  by  the  disease, 
but  not  having  the  disease  at  the 
time  .  .  .  peritonitis,  was  started 
up,  the  company  are  to  be  answer- 
able, although.  If  there  had  been  a 
normal  state  of  things  the  fall  would 
not  have  occasioned  such  a  result." 
It  was  held  that  this  ruling  gave  an 
interpretation  to  the  language  of  the 
policy  which  was  in  accordance  with 
the  apparent  purpose  and  intention  of 
the  parties,  and  which  made  the  con- 
tract a  beneficent  provision  for  the 
beneficiaries  named  In  It. 

[e]  Ssptle  niMBionla  traceable 
through  successive  causes  to  a  wound 
is  not  an  excepted  risk.  Mardorf  v. 
Accident  Ina.  Co.,  C190S]  1  K.  B.  684. 

[f]  Slsassa  mottMcaXtj  yBOwUML 
anlBBlb — Where  the  policy  provided 
that  "no  disability  shall  constitute 
a  claim  for  accident  .  .  .  nor  for 
injury,  sickness,  or  diaablllty  which 
results  from  or  Is  attributable  to 
.  .  .  orchitis."  it  was  held  to  be 
Immaterial  that  the  orchitis  resulted 
originally  from  an  accident,  and  that 
the  insured  could  not  recover. 
Sweeney  v.  National  Relief  Assur. 
Assoa.  52  Mlsa  144,  101  NTS  797. 

38.  New  Amsterdam  Casualty  Co. 
T.  Shields.  155  Fed.  54,  85  CCA  122. 

34.  Colo. — ^Travelers'  Ins.  Co.  v. 
Murray,  16  Colo.  296,  26  P  774,  26 
AmSR  267. 

Qa. — Thornton  v.  Travelers'  Ins. 
Co.,  116  Ga.  121,  126,  42  SB  287.  94 
AmSR  99  Celt  Cyo];  Atlanta  Acc. 
Assoa  T.  Alexander,  104  Qa.  709,  80 
SB  939,  42  LRA  188. 

Mq.— Summers  v.  Fidelity  Mut  Aid 
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[$129]   «,  Special  Proviso  Limiting  General  Fro- 

'Viso.  A  special  provision  enumerating  certain  in- 
firmities which  are  excepted  from  the  risk  will  not 
limit  the  general  provision  that  the  death  must  re- 
sult from  bodily  injuries  effected  through  external, 
violent,  and  accidental  means  independently  of  all 
other  causes.*" 

[i  130]  7.  Inhalation  of  Gas.  Although  the  eases 
are  not  uniform,  the  weight  of  authority  supports 
the  view  that  a  proviso  in  the  policy  exQepting  the 
insurer  from  liability  for  death  by  inhaling  gas,  the 
term  "inhaling  gas"  must  be  taken  .to  contemplate 
a  voluntary  and  intelligent  act  on  the  part  of  in- 
sured, and  not  an  involuntary  and  unconscious  act; 
and  hence  the  death  of  insured,  caused  by  the  acci- 
dental inhalation  of  gas  which  has  escaped  into  his 
room,  does  not  come  within  the  proviso;*"  and  the 
same  has  been  held  true  6ven  where  the  proviso  was 
to  the  effect  that '  the  insurance  should  not  cover 
death  resulting  from  ' '  anything  accidentally  or 

Oh. — Miner  v.  Travelers'  Ins.  Co., 
3  OhS&CP  289,  2  ObKP  103. 

Bn». — Fitton  T.  Ajccldental  Death 
Ins.  Co.  17  G  B.  N.  B.  122.  112  SCIa 
12». 

[a1  BnptuMd  Uood  tmuI  fol- 
lOWM    by    abaoMS^Wh^re    It  av- 


otherwise  taken,  administered,  absorbed,  or  in- 
haled. ' It  is,  however,  competent  for  accident  in- 
surance companies  to  except  death  by  inhalation  of 
gas,  whether  voluntary  or  involimtary,  and  under 
such  provision  there  can  Im  no  recovery  for  death  \iy 
inhalation  of  gas.** 

li  131]  8.  Snrgical  or  Uedical  Treatment.  Poli- 
cies commonly  contain  an  exception  that  the  insur- 
ance shall  not  extend  to  any  death  or  disability  which 
may  have  been  caused  wholly  or  in  part  by  surgical 
operation  or  medical  treatment  for  disease.  This 
exception  has  been  held  not  to  apply  where  the  sur- 
gical operation  was  necessary  as  the  natural  and 
fairly  to  be  expected  consequence  of  the  accidental 
wound  or  injury."  But  where  death  is  caused  by 
an  overdose  of  an  opiate  prescribed  by  a  physician, 
or  by  the  administration  of  chloroform  preliminary 
to  the  performance  of  a  sui^cal  operation,*^  the 
case  is  within  the  exception. 

Where  the  exception  does  not  inclnde  death  from 


peared  that  one  who  was  insured 
under  an  accident  policy  burst  a 
blood  vessel  while  exerciBln^  with 
Indian  clubs,  it  was  held,  under  a 
elaua*  In  the  policy  which  provided 
that  tnaurance  should  not  extend  to 
death  caused  wholly  or  tn  part  by 
dlBaas«L  nor  to  any  case  except  where 
the  Injury  was  the  proximate  and 
sola  cause  of  death,  that  It  the  de- 
ceased auatalned  Injury  by  the  rup- 
ture of  a  blood  vessel  In  his  lungs, 
and  that  neoeBsarlty  produced  Inflam- 
mation, and  that  necessarily  pro- 
duced a  disordered  -condition  of  the 


Injured  orvdn,  which  was  in  conse- 
quence followed  by  the  formation  of 
abscesses  and  the  accumulation  of 


injurious  substances  or  matter  In  the 
lunffs,  and  so  there  resulted  a  dis- 
easerd  state  of  the  lunfrs,  whereby 
they  could  no  longer  perform  their 
functions,  and  In  consequence  the  In- 
sured died;  that  Is,  If  all  these  re- 
sults followed  the  Injury  as  Its  nec- 
essary consequence,  and  would  not 
have  taken  place  If  It  had  not  been 
for  the  Injury,  then  the  Injury  could 
be  said  to  be  the  proximate  cause  of 
death.  But  If  an  independent  dis- 
ease sppervened  upon  the  Injury,  one 
not  necessarily  produced  by  the  In- 
jury, or  If  the  alleged  injury  merely 
brought  Into  activity  a  then  existing, 
although  slumbering  disease,  and  the 
death  of  the  deceased  was  caused 
wholly  or  In  part  by  such  disease, 
then  It  could  not  be  said  that  the 
Injury  was  the  sole  and  proximate 
cause  of  the  death.  McCarthy  v.  Trav- 
elers' Ins.  Co.,  IB  V.  Cam.  No.  8,682, 
8  Bias.  862. 

[bl  ■nzfteal  opsratlOB  to  rsliers. 
— where  by  one  or  the  conditions  of 
a  pollra^  of  Insurance  against  acci- 
dental death  or  Injury  ft  was  pro- 
vided that  the  policy  Insured  against 
cuts,  stabs,  concussions,  etc.,  "when 
accidentally  occurring  from  material 
and  external  cause,  where  such  acci- 
dental Injury  is  the  direct  and  sole 
cause  of  death  to  the  Insured,  or  dis- 
ability to  follow  his  avocations,"  and 
then  followed  this  exception:  "but  It 
does  not  Insure  against  death  or  disa- 
bility arising  from  rheumatism,  gout, 
hernia,  erysipelas,  or  any  other  dis- 
ease or  cause  arising  within  the  sys- 
tem of  the  Insured  before  or  at  the 
time  or  following  such  accidental  in- 
jury (whether  causing  death  or  disa- 
bility directly  or  Jointly  with  such 
accidental  injury") — it  was  held  that 
death  from  hernia  caused  solely  and 
directly  by  external  violence,  fol- 
lowed by  a  surgical  operation  per- 
formed for  the  purpose  of  relieving 


the  patient,  was  not  within  the  ex- 
oeptfon.  Fitton  v.  Accidental  Death 
Ins.  Co.,  17  C.  B.  Nl  S.  122,  126,  112 
ECl.  122. 

8S.  Hubbard  v.  Travelers'  Ins.  Co., 
BS  Fed.  932  (holding  that,  where  the 
policy  insured  against  death  only 
when  "resulting  from  bodily  Injuries 
.  .  .  through  external,  violent,  and 
accidental  means  .  .  .  Independent- 
ly of  all  other  causert,"  and  provided 
that  the  Insurance  should  not  cover 
death  "resulting,  wholly  or  partly, 
directly  or  indirectly,  from  any  or 
the  following  causes  .  .  ,  disease 
or  bodily  Infirmity,  hernia,  fits,  ver- 
tigo, sleep  walking,"  the  phrases  "all 
other  causes  .  .  .  disease  or  bodily 
Inflrralty,"  etc-  were  not  limited  by 
the  subsequent  enumeration  of  spe- 
clflc  diseases  or  Infirmities,  and  that 
the  policy  did  not  cover  a  death  re- 
sulting from  rupture  of  the  heart 
caused  in  part  by  Its  diseased  condi- 
tion and  In  part' by  a  fall  on  a  slip- 
pery pavement):  Carr  v.  Pacific  Mut. 
I*.  Ins.  Co..  100  Mo.  A.  «02,  76  SW  180. 

3e.  U.  S.— Lowensteln  v.  Fidelity, 
etc.  Co.,  «8  Fed.  474  [afl  97  Fed.  17, 
38  CCA  29,  46  LRA  4S0,  and  disappr 
Richardson  v.  Travelers'  Ins.  Co.,  46 
Fed.  8431.  But  see  Blchardson  v. 
Travelers'  Ins.  Co.,  46  Fed,  843  [dis- 
appr Paul  V.  Travelers'  Ins.  Co.,  112 
N.  T.  472,  20  NH  847,  8  AmSR  758 
and  note,  3  LRA  448  and  note]  (where 
It  was  held  that  under  a  poller  which 
exempted  the  Insurer  from  liability 
In  case  of  death  caused  by  Inhaling 
gas  no  recovery  could  be  had  for  the 
death  of  Insured  caused  by  the  in- 
halation of  Illuminating  gas,  where  it 
was  uncertain  whether  the  death  was 
the  result  of  an  accident  or  of  sui- 
cide). 

ni. — Travelers'  Ins.  Co.  v.  Ayers, 
217  111.  880,  76  KB  608.  2  LRANS 
188  and  note  faff  119  III.  A.  4021; 
Fidelity,  etc.,  Co.  v.  Waterman,  161 
111.  63^44  NE  283.  82  LRA  654. 

N.  Y. — Mennelley  v.  Employers' 
Liability  Assur.  Corp.,  148  N.  Y.  596, 
43  NE  64.  61  Am8R  716,  31  LRA  686 
[rev  72  Hun  477,  25  NTS  230];  Paul 
v.  Travelers'  Ins.  Co..  112  N.  T.  472, 
20  NB  847,  8  AmSR  758  and  note. 
8  LRA  443  and  note  [aff  45  Hun  818. 
10  NTSt  806.  and  overr  Hill  v.  Hart- 
ford Acc.  Ins.  Co.,  22  Hun  187]. 

Pa. — Pickett  V.  Pacific  Mut.  L.  Ins. 
Co.,  144  Pa.  79,  22  A  871.  27  AmSR 
618.  IS  LRA  661  and  note  [dist  Pol- 
lock V.  tJ.  S.  Mutual  Aca  Assoc.  102 
Pa.  280,  48  AmR  204], 

Eng. — Cole  v.  Accidental  In&  Co., 
61  L.  T.  Rep.  N.  S.  227. 

[a]  2>eatti  artadar  tMm  anytUar 
aoolde&tally  lahalad  has  reference  to 
cases  where  something  has  been  vol- 
untarily and  intentionally,  although 
mistakenly.  Inhaled,  and  does  not  ap- 
ply to  cases  where  death  results  from 
involuntarily  and  accidentally  breath- 


ing escaped  illuminating  gas.  Men- 
nelley v.  Employers'  Liability  Assur. 
Corp.,  148  R  T.  596.  48  NB  54.  51 
AmSR  716,  81  LRA  686  [rev  72  Hun 
477.  25  NTS  2301. 

37.  Lowensteln  v.  Fidelity,  etc., 
Co.,  88  Fed.  474  [aft  97  Fed.  17,  38 
CCA  29,  46  LRA  450];  Fidelity,  etc., 
Co.  V.  Waterman,  161  111.  632,  636,  44 
NE  283,  32  LRA  654  (holding  that 
such  a  proviso  meant  no  more  than  If 
It  actually  read  "anything  accidental- 
ly or  otherwise,  consciously  and  by 
an  act  of  volition,  drawn  into  the 
system  by  Inspiration") ;  Mennelley 
V,  Employers'  Liability  Assur.  Corp.. 
148  N.  T.  596,  43  NB  54.  61  AmSR  716, 
31  LRA  686  [rev  72  Hun  477,  26  NTS 
280]. 

[a]  Th«  word  'VtMcaAMd"  refers 
omy  to  the  process  of  absorption  by 


sucking  up  or  Imbibing  throuRh  the 
pores  of  the  body.  Fidelity,  etc.,  Co. 
V.  Waterman.  1«1  HI.  689,  44  283. 


88  LRA  664. 

[b]  Tb*  words  "or  othenrtae"  are 

used  merely  in  connection  with  the 
preceding  word  "accidentally"  and 
mean  an  injury  of  a  kindred  charac- 
ter, and  do  not  qualify  the  act  of  In- 
haling. Lowensteln  v.  Fidelity,  etc., 
Co.,  88  Fed.  474  [aff  97  Fed.  17,  38 
CCA  29,  46  LRA  450]. 

[c]  Aiussthetlo. — Under  a  policy 
excepting  death  trpm  anything  acci- 
dentally or  otherwise  taken,  admin- 
istered, absorbed,  or  Inhaled  uiere  can 
be  no  recovery  where  death  results 
from  a  concurrence  of  some  unknown 
bodily  Infirmity  and  the  effects  of  an 
anssthetic  properly  administered  by 
a  physician.  Westmoreland  v.  Pre- 
ferred'Acc.  Ins.  Co.,  76  Fed.  244. 

3ft.  Porter  v.  Preferred  Acc.  Ins. 
Co..  109  App.  Dlv.  103,  95  NTS  682 
[aff  186  N.  T.  599,  79  NE  11141. 

38.  Westmoreland  v.  Preferred 
Acc.  Ins.  Co.,  76  Fed.  244  (dictum): 
Travelers*  Ins,  Co.  v.  Murray,  16  Colo. 
296,  26  P  774,  25  AmSR  267;  Vernon 
V,  Iowa  State  Traveling  Men's*  Assoc., 
(Iowa)  138  NW  696.  See  also  Fitton 
V.  Accidental  Death  Ins.  Co.,  17  C.  B. 
N.  S.  122,  112  ECL  122. 

40.  Bayless  v.  Travelers'  Ins.  Co., 
2  F.  Cas.  No.  1,138,  14  Blatchf.  148 

{rev  on  other  grounds  In  118  TT.  S. 
16]  (holding  ^at  the  fact  that  an 
overdose  waa  taken  waa  Immaterial, 
sines  the  (n>late  was  praacrlbed  for 
the  cure  of  a  disease  and  waa  taken 
for  that  purpose). 

41.  Westmoreland  v,  Prefarrert 
Acc.  Ins.  Co.,  76  Fed.  844:  Flint  v. 
Travelers'  Ina,  Co.,  (Tez.  Civ.  A.)  4S 
SW  1079. 

[a]  On  tt«  other  hand,  In  a  case 
where,  in  an  action  on  an  accident 
benefit  certificate  stipulating  that  in- 
surer should  not  be  liable  for  death 
resulting  from  surgical  treatment, 
the  evidence  showed  that  Insured  died 
while  chloroform  waa  being  adminis- 
tered preparatory  to  an  op«ratl<Hi,  and 
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anesthetics  adminisiered  by  a  physiciati,  and  the  in- 
sured dies  while  under  the  influence  of  an  anesthetic 
so  administered,  and  during  an  operation  performed 
OQ  him,  the  burden  is  on  the  beneficiary  to  show  that 
the  anesthetic  caused  the  death  and  if  it  appears 
that  disease  contributed  to  produce  death  there  can 
be  no  recovery.** 

[i  132]  9.  Lifting  or  OrerexertioiL  Accident  in- 
surance policies  sometimes  contain  a  clause  exempt- 
ing the  insurer  from  liability  for  death  or  injury 
resulting  from  lifting  or  overexertion;**  but  in  order 
to  bring  the  case  within  such  an  exception  the  lift- 
ing or  overexertion  must  have  been  a  voluntary  and 
nntiecesBary  act  upon  the  part  of  insured,*"  from 
which  injury  might  reasonably  have  been  antici- 
pated,*"  and  which  might,  in  the  exercise  of  reason- 
able  care,  have  been  avoided.*^  Accordingly,  an  act 
of  lifting  which  is  apparently  reasonable  and  is  per- 
formed in  the  line  of  duty  is  not  within  the  excep- 
tion,*^ especially  where  the  application  gives  notice 
that  the  ordinary  duties  of  the  insured  require  him 
to  lift  heavy  burdens,*'  nor  is  an  effort  to  lift  pr 
an  overexertion  put  forth  in  an  emergeney  of  dan- 
ger, within  the  exoeption."*' 


Where  an  accident  snpemnes  to  which  death  may 
reasonably  be  attributed,  the  fact  that  the  insured, 
at  the  time,  may  have  been  overexerting  himself  for 
one  in  bis  physical  condition,  will  not  defeat  a  re* 
covery  on  the  policy."^ 

133]  10.  Poison— a.  Provision  in  Policy; 
Meaning  of  Tern.  Accident  insurance  policies  fre- 
.quently  contain  a  provision,  differing  in  wording  in 
different  policies,  the  effect  of  which  is  to  exempt  the 
insurer  from  liability  for  injury  or  death  resultii^ 
from  pcison.  The  word  *' poison,"  as  used  in  this 
connection,  has  been  said  to  mean  a  substance  which, 
when  taken  into  the  body,  is  capable  of  dest^ying 
some  part  or  parts  of  the  body,  so  as  td  leave  them 
permanently  incapable  of  performing  their  fono- 
tions," 

134]  b.  Accident  or  Design.  According  to  the 
weight  of  authority  such  an  exception  includes  a 
ease  where  the  poison  was  taken  by  accident  or 
mistake  as  well  as  where  it  was  taken  bv  design,*** 
although  some  cases  hold  the  contrary."*  The  ex- 
ception has  been  held  not  to  apply  where  the  insured 
dies  from  the  effects  of  a  drug  or  medicine  taken  in 
good  faith  to  alleviate  physical  pain.*"^ 


an  attending  physician  testified  that  i  soc..  69  Hun  13,  1  NTS  738  [aft  121  N. 
the  proximate   cause  of  death  was   Y,  64B,_24  NB  1091J. 
acute  dilatation  of  the  heart  tnimedl- 


ately  caused  by  the  chloroform,  and 
that  insured's  diseased  condition  did 
not  contribute  to  his  death,  it  was 
h«ld  that  the  jury  could  find  that  aur- 
rtcal  treatment  did  not  include  the 
administering  of  chloroform;  "sur- 
gery" belnf  defined  as  the  branch  of 
the  bealins  art  that  relates  to  exter- 
nal InJaries,  deformities,  and  other 
morbid  conditions  to  he  remedied  di- 
rectly by  manual  operations,  "surgi- 
cal" being  defined  as  being  of  or 
perUlninff  to  surgery  "treatment" 
metning  the  act  or  manner  of  treat- 
Inir.  "remedy"  being  defined  as  some- 
thine  used  for  the  cure  or  relief  of 
bodily  disease,  and  "surgical  treat- 
ment* meaning  treating  a  disease  by 
means  of  surgery.  Belle  v.  Travelers' 
Protective  Asaoc..  166  Uo.  A.  62», 
13S  SW  497. 

42.  Maryland    Caaualtr  Co. 
Glass,  29  Tex.  Civ.  A.  169,  61  BW 
1062. 

43.  Maryland     Casualty  Co. 
Glass,  29  Tex.  Civ.  A.  159,  67  SW  1062. 

44.  See  Metropolitan  Acc.  Absoc. 
T.  Bristol,  69  III.  A.  492  (holding  that 
no  recovery  can  be  had  under  a  policy 
excluding  liability  occasioned  by  "lift- 
ing or  over-exertion"  where  It  ap- 
pears that  insured  was  Injured  while 
attempting  to  alter  the  position  of  a 
pumpstock  in  a  wall  bv  lifting  It,  It 
not  beinK  shown  that  the  injury  was 
■ustalned  in  any  other  way). 

[a]  "Tolnntarr  orereaertloiL'*  has 
been  defined  to  be  a  conscious  or  in- 
tentional overexertion,  or  a  reckless 
disregard  of  consequences'  liliely  to 
ensue  from  great  physical  effort.  Rus- 
ttn  V.  Standard  L.,  etc^  Ins.  Co.,  68 
Nebr.  792.  79  KW  712,  78  AmSR  1»6, 
IS  LRA  263.  ,  . 

[b]  siMliIUtr  caaaed  by  hemor- 
Aag*  of  til*  loaga  brought  on  by 
lifting  a  heavy  iron  or  stone  manhole- 
coveiTng  of  a  sewer  Is'  a  case  within 
this  exception.  Rose  v.  Commercial 
Uut-  Acc.  Co.,  12  Pa,  Super.  894. 

tcl  saath  from  apoplexy  due  to, 
or  developed  by,  voluntary  overexer- 
tion ts  within  the  exception.^  Travet- 
erar  Ins.  Co.  T.  Selden,  T«  Fed.  286, 
11  CCA  92. 

48.  Metropolitan  Acc.  Assoc.  v. 
Bristol.  69  111.  A.  492 1  Reynolds  v. 
EqulUble  Acc.  Assoc.,  59  Hun  13,  1 
NTS  738;  Rose  v.  Commercial  Mut. 
Acc  Co.,  12  Pa.  Super.  894;  Toulden 
T.  London  Guamntee,  etc.,  Co.,  28 
Ont  L.  1«1  [aff  26  Ont.  L.  76,  44  Dom 
LR  721,   t  OntWN  832,  21  OntWR 

^it  Reynolds  v.  SlquUable  Acc.  Aa- 


47.  Reynolds  v.  Equitable  Acc.  As- 
soc. 69  Hun  13.  1  NTS  788  lolt  121 
N.  Y.  649,  24  NB  1091]. 

48.  Standard  L.,  etc.,  Ins.  Co.  v. 
Schmaltz,  66  Ark.  S88,  63  SW  49,  74 
AmSR  112:  Rustin  v.  Standard 
etc.,  Ins.  Co.,  58  Nebr.  792,  79  NW 
712,  76  AmSR  136  and  note,  46  LRA 
253  (where  the  overexertion  consist- 
ed of  the  slight  elevation  of  a  three- 
hundred -pound  weight  by  a  strong 
man  accustomed  to  lifting);  Youlden 
v.  London  Guarantee,  etc,  Co.,  28  Ont. 
L.  161  [aff  26  Ont  L.  75.  4  DomLB 
721,  8  OntWN  832,  21  OntWR  674J. 

[a]    Death  from  a  xnptiixe 

oansed  by  a  sadden  wreaob  of  the 
body  while  removing  a  heavy  cylinder 
head  from  an  engine.  It  being  a  part 
of  the  duties  of  Insured,  who  was  a 
machinist,  to  lift  <^ltnder  heads  In 
this  way  when  necessary.  Is  not  with- 
in this  exertion.  Standard  L.,  etc, 
Ins.  Ca  V.  Schmaltz,  66  Ark.  688,  53 
SW  49,  74  AmSR  112. 

49.  Standard  L.,  etc..  Ins.  Co.  ^. 
Sohmalti.  66  Ark.  S8S,  »  BW  49,  ^4 
AmSR  112. 

60.  RustIn  V.  Standard  X^.  etc., 
Ins.  Co..  68  Nebr.  792.  79  NW  712,  It 
AmSR  13«,  46  LRA  268. 

[a]  OvsmsxUon  to  avoid  thraat- 
eaed  Injory' — Overexertion  used  to 
avoid  being  crushed  by  a  descending 
weight  is  not  within  the  exception. 
Reynolds  v.  Equitable  Acc  Assoc, 
59  Hun  13,  1  NYS  788  [aff  121  N.  Y. 
649,  24  NB  1091]  (so  holding,  where 
the  Injury  to  insured,  a  bridge  build- 
er, was  caused  while  he  was  employed 
with  his  men.  In  raising  the  bent 
of  a  bridge,  by  being  struck  on  the 
side  by  a  pike  pole  which  he  was 
using,  or  by  being  subjected  to  a 
strain  of  great  severity  caused  by 
the  sudden  slipping  of  the  bent). 

61.  Railway  Officials,  etc,  Acc.  As- 
soc V.  Coady,  80  111.  A.  663;  JEtaa. 
L.  Ins.  Co.'V.  Hicks,  23  Tex.  CIv.  A. 
74.  56  SW  87. 

68.  U.  S.  Mutual  Acc  Assoc.  v. 
Newman,  84  Va.  52,  61,  3  SB  805. 

[a]  ne  term  does  not  Inolude  coal 
gas,  which,  by  being  Inhaled,  produces 
death  by  asphyxiation,  although  one 
of  its  elements  Is  a  poison.  IT.  S.  Mu- 
tual Acc.  Assoc  V.  Newman,  84  Va. 
52,  3  8E  805  (holding  that  there  was 
no  error  In  refusing  to  Instruct  the 
Jury  in  effeot  that  Inhaling  coal  gas 
was  a  taking  of  poison.  If  they  be- 
lieved coal  gas  to  be  a  poisonous 
substance  which  when  Inhaled  de- 
stroys life). 

[b]  tOag  of  Tsnomowi  fasssts^ 


Whether  an  Injury  resulting  from  the 
■ting  of  a  venomous  insect  Is  an 
Injury  from  poison  has  been  left  to 
the  Jury  under  an  instruction  from  the 
court  distinguishing  venom  from  poi- 
son. Preferred  Mut.  Acc.  Assoc  v. 
Beidelman,  1  Mon.  (Pa.)  481. 

63.  U.  8.— Herdlc  v.  Maryland 
Casualty  Co.,  146  Fed.  «96,  397  lc\t 
Cyc];  UcGlother  v.  Provident  Mut. 
Acc  Co.,  89  Fed.  686,  82  CCA  318. 

Mich. — Early  v.  Standard  li^  etc. 
Ins.  Co..  113  Mich.  68.  71  NW  600,  67 
AmSR  446  and  note. 

>r.  Y.— Hill  v.  Hartford  Aco.  Ins. 
Co.,  22  Hun  187  [overr  on  another 
point  Paul  v.  Travelers'  Ins.  Co.,  112 
N.  Y.  472,  20  NB  847,  8  AmSR  758  and 
note,  8  LRA  443]. 

Pa.— Pollock  V.  U.  8.  Mutual  Aco. 
Assoc,  108  Pa.  230,  48  AmR  204. 

Tex. — Maryland  Casualty  Co.  v. 
Hudglns,  97  Tex.  124.  76  SW  746,  104 
AmSR  867,  64  LRA  849,  1  AnnCas  252 
and  note  [rev  (Civ.  A.)  72  SW  1047]; 
Kennedy  v.  ^tna  L.  Ins,  Co.,  31  Tex. 
CIv.  A.  509,  72  SW  602. 

Eng. — Cole  v.  Accident  Ins.  Co.,  61 
L.  T.  Rep.  N.  S.  227. 

[a]  Poison  taken  by  mistake  of 
Arnnrlst, — In  Early  v.  Standard  L., 
etc,  Ins.  Co.,  118  Mich.  68,  71  NW 
&00,  67  AmSR  446  and  note,  a  drug- 
gist, by  mistake,  gave  the  Insured  a 
poison,  which  resulted  In  his  death, 
and  an  exception  of  death  "resulting 
directly  or  Indirectly"  from  poison 
was  held  applicable. 

[b]  The  phrase  'la  any  way 
taken"  refers  to  the  manner  of  taking 
the  poison,  not  to  the  Intent  with 
which  It  Is  taken.  Metropolitan  Acc. 
Assoc.  T.  Frolland,  161  Iir  80,  48  ND 
766,  52  AmSR  359  and  note. 

B4.  Travelers'  Ins.  Co.  v.  Dunlap, 
160  111.  642,  48  NE  766,  62  AmSR  356 
and  note. 

[a]  Whexe  Insnred  draafe  oUozaX 
by  mistake,  Intending  to  drink  dis- 
tilled water,  and  died  from  Its  effects, 
the  case  was  not  within  an  exception 
of  death  caused  by  "poison  In  any 
way  taken,  administered,  absorbed,  or 
Inhaled."  Metropolitan  Acc.  Assoc 
V.  Frolland.  161  111.  80,  48  NB  766,  52 
AmSR  359  and  note 

[b]  Death  \  oavsad  by  taUag, 
thxongh  mistake,  an  ovezdose  of  a 
narcotic  or  poisonous  drug  Is  not 
within  a  provision  excepting  death 
caused  "by  the  taking  of  poison  in 
any  manner."  Northwest  Mut.  Acc 
Assoc  V.  Tuggle,  39  111.  A.  509  [rev  on 
other  ground  138  111.  428,  28  NE 
1066]. 

55.  Deiell  v.  Fidelity,  etc.  Co., 
176  Mo.  268,  292,  76  SW  1102  (where 
the  policy  provided  that  It  did  not 
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135]  c.  Blood  Poisoning.  The  exception  baa 
been  h^ld  to  protect  tbe  insurer  in  case  of  blood 
poisoning  resulting  from  a  surgical  operation but 
it  is  not  applicable  to  a  case  of  blood  poisoning  re- 
sulting from  an  accidental  voond.^^ 

[$  136]  d.  ABphyziatloii.^  Where  the  accidental 
inhalation  of  gas  results  in  death  by  asphyxiation 
the  exception  of  death  resulting  from  poison  is  not 
applicable^  even  though  the  gas  is  of  a  poisonous 
nature.** 

[$  137]  6.  External  Contact  with  Poisonons  Snb- 
stanee.  That  such  an  exception  protects  the  insurer 
in  the  case  of  injury  or  death  resulting  from  external 
contact  with  a  poisonous  substance  has  been  both 
affirmed  **  and  denied," 

[$  138]  S.  Eating  Food.  An  exception  from  the 
risk  of  injury  6r  death  resulting  **from  poison  or 
anything  accidentally  or  otherwise  taken,  adminis- 
tered, absorbed,  or  inhaled,"  protects  the  insurer 
where  the  death  of  tbe  insured  was  caased  by  eating 
spoiled  or  unfit  food  but  where  the  insured,  whose 
intestines  have  been  weakened  by  disease  from  which 
he  has  recovered,  eats  hard,  pointed,  and  resistant 
substances  of  food  which  wonnd  and  perforate  bis 
intestines  and  cause  bis  death,  he  being  at  the  time 
of  eating  such  food  ignorant  of  his  real  condition, 
the  insurer  is  Hable.*"  « 


cover  "Injurfes,  fatal  or  otherwise 
resulting  from  poison  or  anything 
accidentally  or  otherwise  taken,  ad- 
ministered, absorbed,  or  Inhaled," 
and  insured  died  from  the  effects 
of  morphine  prescribed  by  his  phy- 
sician and  taken  to  alleviate  neu- 
ralgic pains,  and  the  court  said 
In  reference  to  this  exception  in 
the  policy:  "Literally  construed, 
tt  would  cover  everything  known 
to  man  that  would  Injure  or  kill, 
whether  taken  by  the  assured  hlm- 
■elf,  or  administered  to  him  by 
a  phyBician.  or  whether  absorbed  or 
Inhaled  without  and  in  spite  of  blm- 
velf  or  with  the  aid  of  anyone  else, 
or  as  the  result  of  natural  laws.  It 
would  also  cut  off  a  recovery  where 
the  poison  or  anything  was  taken  or 
administered  to  save  life  and  was 
given  for  the  best  and  most  scientific 
reasons,  as  fully  and  completely  as 
If  It  was  taken  with  suicidal  Intent. 
If  this  was  the  true  meaning  and 
Intent  of  the  Insurer,  It  ought  to  have 
been  expressed  In  such  unequivocal 
and  plant  words  that  there  could  be 
no  misunderstanding  its  meaning"); 
Belle  V.  Travelers'  Protective  Assoc., 
155  Mo.  A.  62S,  135  SW  497. 

[a]  DMth  from  ohloroform  ad- 
ministered by  a  physlolaii  was  not 
within  the  exception.  McMiUen  v. 
Elder,  IBS  Mo.  A.  662,  1S6  SW  496. 

58i  Kaaten  v.  Interstate  CasualtT 
Co..  99  Wis.  78.  74  NW  624,  40  LRA 
661  (holding  that  no  recovery  could 
be  had  for  the  death  of  insured  by 
blood  poisoning  from  absorption  of 
septic  poison  evolved  by  germs  in  cot- 
ton Inserted  by  a  dentist  Into  wounds 
caused  by  the  removal  of  teeth,  to 
stop  a  hemorrhage,  under  a  policy 
containing  a  condition  that  the  lia- 
bility of  the  Insurer  should  not  extend 
to  "injuries,  fatal  or  otherwise,  re- 
sulting wholly  or  In  part  from  poison 
or  anything  accidentally  or  otherwise 
taken,  administered,  absorbed,  or  in- 
haled"); Herdlc  v.  Maryland  Casualty 
Co.,  146  Fed.  396  (blood  poisoning  re- 
sulting from  operation  for  appendi- 
citis). 

B7.  Ill, — Central  Acc.  Ins.  Co.  v. 
Rembe,  220  111.  161,  77  NB  12S,  110 
AmSB  235  and  note,  5  LRANS  >SS,  E 
<^nnCas  156. 

Iowa. — Slmpktna  v.  Hawkeye  Com- 

?rotaI  Men's  Assoc.,  148  Iowa  643, 

6  NW  192. 

Ky.— Omberg  v.  TJ.  8.  Mutual  Acc. 


Asaoo,  101  igr.  303,  40  SW  909.  19 
KyL  462,  72  AmSR  413. 

N.  T. — Garvey  v.  Phcanlx  Preferred 
Acc  Ins.  Co.,  133  App.  Dlv.  106,  108 
NYS  186. 

Oh. — Rhelnhelmer  v.  .ffltna  L-  Ins. 
Co.,  77  Oh.  St.  360,  8S  NE  491,  15 
LRANS  245. 

Wis. — Cary  v.  Preferred  Acc.  Ins. 
Co.,  127  Wis.  67,  106  NW  106B,  116 
AmSR  997  and  note,  5  LRANS  S26 
and  note,  7  AnnCas  484. 

[a]  Where  a  augeon  out  his  fln- 
ger  wbile  prepaxlug  xaedidve  for  a 
patient  sufferlnR  from  syphilis,  the 
accident  being  due  to  the  breaking  of 
the  neck  of  a  bottle  from  which  he 
was  attempting  to  remove  the  cork, 
and  syphilitic  virus  entered  the  wound 
causing  the  death  of  the  physician,  It 
was  held  that  the  Insurer  was  liable. 
Central  Acc.  Co.  v.  Rembe,  220  111.  151, 
160,  77  NE  123,  110  AmSR  236,  6 
LBANS  933,  E  AnnCas  155  (where 
the  court  said:  "Even  if  the  germs 
were  a  poisonous  substance  within 
the  meaning  of  the  policy,  those 
germs,  according  to  the  testimony, 
would  have  produced  no  Injurious  ef- 
fect but  for  the  wound  In  the  linger. 
They  only  became  poisonous  when  al- 
lowed to  mingle  with  the  blood"). 

[b]  Where  an  *mi»^i—*»  aoeldsa* 
tally  pnnotiuea  the  palm  of  his  haad 
with  the  point  of  an  embalming  nee- 
dle while  embalming  a  dead  body,  and 
blood  poison  set  In,  resulting  In  death 
a  few  weeks  later,  the  death  was  not 
from  "contact  with  poisonous  sub- 
stances" within  an  accident  policy  ex- 
empting Insurer  fnom  liability  for 
injuries  arising  from  "contact  with 
poisonous  substances."  SImpklns  v. 
Hawkeye  Commercial  Men's  Assoc., 
148  Iowa  543,  12S  NW  192. 

[c]  Death  Aram  blood  poisoning 
oaased  by  the  sting  of  an  Insect  has 
been  hela  not  tdbe  the  result  of  poi- 
son in  any  form  or  manner,  or  of  con- 
tact with  poisonous  substances 
within  the  meaning  of  such  provision 
in  the  policy.  Omberg  v.  U.  S.  Mut- 
ual Acc.  Assoc..  101  Ky.  303,  40  SW 
909,  19  KyL  462,  72  AmSR  413  and 
note. 

68.  Xxeeptltm  as  to  death  thnvngh 
luhalaWoa  wt  rM  see  supra  I  130. 

S8.  Lowenstein  v.  Fidelity,  etc, 
Co.,  88  Fed.  474  [aff  97  Fed.  17,  38 
CCA  29,  46  LRA  450]:  Fidelity,  etc^ 
Co.  V.  Waterman.  161  111.  632.  44  NB 
288.  32  LRA  654  [aff  59  111.  A-  297]; 
U.  B.  Mutual  Acc.  Assoc  New- 


[$  139]  11.  Honting  or  Flahing.  An  ezeeptioa 
as  to  injuries  received  while  bunting  or  fiafaibg  has 
been  held  not  to  apply  to  an  injury  received  while 
helping  to  bring  in  a  log  to  make  a  fire  while  on  a 
hunting  trip." 

[$  140]  12.  Handling  FiiMrma.  A  provision  in 
a  policy  that  it  should  not  cover  incidental  injury 
or  death  happening  while  insured  was  employed  in 
the  manufacture,  sale  or  transportation  of  any  ex- 
plosive compound,  or  handling  firearms,"  faaa  been 
held  to  apply  only  to  handling  firearms  in  connec- 
tion with  his  employment,  and  not  to  preelade  an 
injury  received  in  the  incidental  handling  of  a  gun 
while  hunting  ftr  pleasure  or  recreation  ;**  but 
it  precludes  liability  where  insured  was  injured 
through  carrying  a  gun  from  one  room  to  an- 
other.*' 

[4  141]  13,  Shooting.  Where  the-^policy  stipn- 
lates  for  the  payment  of  a  reduced  indemnity  in 
case  of  loss  by  accident  caased  or  contributed  to  by 
shooting  it  is  not  essential  to  the  reduction  that  the 
insured  should  ha^e  participated  in  tiie  shooting, 
but  it  is  sufficient  that  he  is  kUled  by  another  bent 

'  on  robbery.*' 

142]    14.  Taking  Fart  in  Oymnastics.   A  pro- 
viso against  liabilitjr  for  injuries  caused  by  taking 

^  part  in  any  gymnastics  does  not  exempt  the  insurer 

man,  84  Ta.  E2,  3  SB  SOS.  See  also 
Paul  V.  Travelers'  Ins.  Co..  112  X.  T. 
472,  20  NE  347,  8  AmSR  758  and  note, 
2  LRA  443. 

60l  Preferred  Acc.  Ins.  Co.  v.  Rob- 
inson. 45  Fla.  625,  S3  S  1005,  61  LRA 
145,  3  AnnCas  931;  Meehan  v.  Trad- 
ers', etc.,  Acc  Co.,  34  Misc  158.  6S 
NYS  821  (so  holding,  under  an  ex- 
ception of  injuries  "resulting  directly 
or  indirectly  from  or  In  any  wise 
contributed  to  by  poison  in  any  form 
or  manner"). 

61.  Dent  v.  Railway  Mail  Assoc., 
183  Fed.  840  (holding  that  where  a 
benefit  oertlflcate  provided  that  no 
benefit  should  be  paid  where  death  or 
disability  resulted  from  poison  or 
other  injurious  matter  "taken  or  ad- 
ministered accidentally  or  otherwise," 
the  word  "taken"  should  be  construed. 
In  connection  with  the  word  "admin- 
istered," to  mean  an  Internal  taking; 
and  hence  such  clause  did  not  pre- 
clude a  recovery  for  death  resulting 
fi%>m  insured  coming  In  contact  with 
poison  Ivy  while  cutting  a  branch  in 
the  woods  adjoining  a  city);  Bacon 
v.  U.  S.  Mutual  Acc  Assoc,  44  Hun 
(N.  T.)  599  (where  death  of  insured 
was  caused  by  the  Infliction,  upon  a 
portion  of  his  body,  of  a  putrid  ani- 
mal substance  which  produced  "ma- 
lignant pustule,"  a  alsease  Invariably 
produced  by  the  Infliction  of  animal 
substance  upon  the  body,  and  usual- 
ly communicated  from  the  skins  or 
bodies  of  animals  which  were  sufTer- 
Ing  from  that  disease,  and  It  was  held 
that  the  death  of  Insured  did  not 
come  within  a  provision  of  the  pollcy 
exceptlng  from  the  risk  death  or  dia- 
ability  caused  wholly  or  In  part  by 
poison  in  any  manner  or  form). 

•a.  Maryland  Casualty  Co.  v. 
Hudglns,  97  Tex.  124,  76  SW  745.  104 
AmSR  867,  64  LRA  349,  1  AnnCas 
262  [rev  (Civ.  A.)  72  SW  1047J. 

68.  Miller  v.  Fidelity,  etc,  Ca.  87 
Fed.  836. 

64.  Wilkinson  V.  Travelere^  1^ 
Co.,  (Tex.  Civ.  A.)  72  SW  1016. 

es,  Thomas  v.  Masons'  Fraternal 
Acc  Assoc,  64  App.  Dlv.  22,  71  NTS 
<S2  (where  insured,  while  huntins, 
leaned  fals  gun  against  a  tree  and  Tt 
fell  and  was  discharged  and  killed 
him). 

66.   Doody   T.    National  Masonic 
Acc  Assoc,  66  Nebr.  492,  92  NW  SI3. 
60  LRA  424. 
8T.   Bader  v.  New  Amaterdam  Cas- 
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from  liability  where  insured  was  drowned  while 
bathing." 

143]  15.  Insanity.  An  exception  of  injuries 
received  by  the  insured  while  insane  precludes  lia- 
bility for  injuries  received  under  such  circumstances 
regardless  of  whether  the  injuries  were  inflicted  by 
the  insured  intentionally  or  otherwise  or  were 
received  by  him  from  some  other  cause." 

144]  16.  Intoxicatioii.  A  provision,  such  as 
accident  policies  often  contain,  that^the  insurance 
shall  not  extend  to  injuries  or  death  happening  to 
insured  while  intoxicated,  **or  in  consequence  of 
his  having  been  under  the  influence  of  intoxicating 
drinks,"^**  is  reasonable  and  binding  on  the  in- 
sured," snch  an  exception  relates  to  the  condition  o£ 

tmlty  Co.,  102  Minn.  18^  112  NW  10<6, 

120  AmSR  S13. 

6&    Knickerbocker    Casualty  Ins. 

Co.  v.  Jordan,  7  ClncLBul  71,  6  Oh. 

Dec  (Reprint)  1145,  10  AmLRec  625. 
89.    Blunt    V.    Fidelity,    etc.,  Co., 

145  Cal.  268,  271,  78  P  729.  104  AmSR 

34,  67  LiRA  793  (where  the  court  said: 

"Insurance  during  such  Insanity,  ex< 

cept  to  that  extent,  was  simply  not 

a  part  of  the  contract,  and  the  agree- 
ment In  tliat  contingency  was,  that 

the  company  should  be  liable  only  for 

a  sum  equal  to  the  premium  paid. 

Language  could  not  express  this  Idea 

more  clearly  than  It  is  expressed  In 

the  policy.    The  courts  have  always 

construed  In  favor  of  the  assured 

every  ambiguity  and  uncertainty  in 

contracts  oi  Insurance.  But  where 
the  words  are  clear  and  free  from  un- 
certainty and  the  meaning  plain,  the 
contract  as  made  by  the  parties  Is 
beyond  the  power  of  the  courts  to 
cttanpe  by  a  forced  constniotlon. 
There  was  goo^  reason  for  the  inacr- 
tlon  of  the  datue.  A  sane  man  will 
naturally  and  instinctively  protect 
himself  from  Injury,  while  if  Insane 
he  might  uneonscloualy  expose  him- 
self tberetow  It  Is  to  be  presumed 
that  in  fixing  the  amount  to  be  paid 
as  a  premium  the  company  took  into 
consideration  its  proposed  exemption 
from  full  liability  during  such  In- 
sanity, If  It  should  occur,  and  reduced 
the  premium  accordingly.  The  as- 
sured received  the  benefit  of  this 
clause  in  the  reduced  amount  of  the 
premium,  and  hence  the  contract 
cannot  be  deemed  Inequitable  or  un- 
fali-). 

n.   See  Standard  L.,  etc.,  Ins.  Co. 
V.  Jones,  94'  Ala.  434.  437,  10  S  630. 

[a]  n*  phnm  "under  Ibe  Infln- 
enca  of  Intozlcatbig  drinks,"  ae  used 
In  accident  policies,  has  come  to  mean 
that  "Insured  must  have  drunk  enough 
to  disturb  the  action  of  the  physical 
or  mental  faculties,  so  that  they  are 
no  longer  In  their  natural  or  normal 
condition,"  or.  In  other  words,  that 
the  influence  must  In  reality  amount 
to  intoxication,  and  hence  that  there 
Is  no  material  dlfFerence  between  an 
plication  which  stipulates  that  the 
policy  to  be  issued  "will  not  cover  any 
acddenUl  Injury  which  may  happen 
to  me,  either  while  under  the  Influ- 
ence of  narcotics  or  intoxicating 
drinks,  or  In  consequence  of  having 
been  under  the  Influence  of  either," 
and  the  policy  Issued  thereunder 
which  contained  the  proviso  that  "this 
insurance  does  not  cover 
death  or  disablement  happening  to 
the  Insured  while  intoxicated,  or  In 
consequence  of  his  having  been  under 
the  Influence  of,  any  narcotic,  or  In- 
toxicating drink  whatsoever."  Stand- 
ard U,  etc.,  Ins.  Co.  v.  Jone&  94  Ala. 
4>4,  4S7.  10  8  630.  See  also  Campbell 
Infidelity,  etc.,  Co..  109  Ky.  661,  «0 
8W  492,  22  KyL  1S9S :  Shader  v.  ZUll- 
way  Pass.  Assur.  Co.,  8  Hun  (N.  TJ 
421,  6  Thomps.  &  C.  643  [aff  66  N.  T. 
441,  23  AmR  65]:  Bakalars  v.  Contl- 
nenUI  Casualty  Co..  141  Wis.  43,  122 
KW  721,  26  LRANS  1241  and  note, 
IB  Ann<^  11Z3;  Ualr  v.  Railway 


insured  and  not  to  the  cause  which  produced  the 
injury  or  death,'^  and  covers  all  injuries  received 
by  the  insured  while  intoxicated/^  even  tbot^h 
the  intoxication  did  not  eontxibate  to  the  in- 
jury." 

[4  145]  17.  Violation  of  Law.  Accident  insur- 
ance policies  usually,  contain,  a  provision  whereby 
the  insurance  is  not  to  extend  to  injuries  caused  by, 
or  while,  or  in  consequence  of,  violating  the  law." 
In  order  to  bring  the  injury  or  death  within  the 
terms  of  this  exception  there  must  be  a  clear  viola- 
tion of  some  criminal  law;^°  and  no  protection  is 
afforded  to  the  insurer  by  the  fact  that  when  in- 
jured or  killed  he  was  violating  a  civil  right,"  a  law 
or  ordinance  not  criminal  in  its  nature,^  or  a  rule 

37  L.  T.  Rep.  N.  S.  eighth  of  what  it  otherwise  would  be, 
applies  without  regard  to  whether  the 
intoxication  causes  the  Injury,  al- 
though another  clause  provides  for 
the  same  result  where  the  injury  is 
caused  by  Intoxication.  Uoaeop  T. 
Continental  Casualty  CO.,  137  Mo.  A. 
399,  118  SW  680. 

[o]  TrMtmsat  for  dsUrlnm  trs- 
msBB. — No  recovery  could  be  had  for 
the  death  of  Insured,  who  became  In- 
toxicated and,  when  far  toward 
delirium  tremens,  was  taken  to  a 
sanitarium  for  treatment,  where  sev- 
eral hypodermic  injections  of  mor- 

f thine  were  administered,  from  the 
mmedlate  etCects  of  which  he  died. 
Flint  v.  Travelers'  Ins.  Co.,  (Tex.  Civ. 
A.)  43  SW  1079. 
n.   Lehman  v.  Great  Baatem  Cas- 

NTS  912  tatt  IBS  nT^.  689,  6S  NB 

[a]  MffbtUw^It  was  held  that  no 
recovery  could  be  bad  where  Inaivad 
came  to  his  death  from  a  pistol 
shot  while  mgagvd  in  a  flght  brought 
on  by  himself  and  in  m>en  violation 
Morris  t.  Travelers'  Ins.  Co., 
(Tex.  Civ.  A.y  43  SW  898. 

T8,  Ala.— National  etc,  Ina  Co. 
V.  Lok«7,  1«S  Ala.  174,  62  S  46. 

Iowa. — Matthes  v.  Imperial  Acc.  As- 
soc., 110  Iowa  222,  81  NTW  484;  Col- 

216.  64  NW  778,  59  AmSR  jf67.  - 
V.  Atlas  Acc.  Ins. 
89  Mo.  570.  36  A  1048. 

N,  T. — Johanne  v.  National  Acc. 
Soc.,  16  App.  Div.  104,  46  NTS  117; 
Lehman  v.  Qreat  Elastem  Casualty, 
eta,  Co.,  7  App.  Div.  424.  39  NTS  9li 
l&tt  168  N.  T.  689,  63  NB  11271. 

N.  D.— Cornell  v.  Fraternal  Ace. 
Assoc.,  6  N.  D.  201,  69  NW  191.  66 
AmSR  601,  40  LRA  437. 

Tenn. — Accident  Ins.  Co.  of  North 
America  v.  Benhett,  90  Tenn. '286.  16 
SW  723,  25  AmSR  hs&. 

Tex. — Morris  v.  Travelers'  Ins.  Co., 
(Civ.  A.)  48  SW  898. 

Vt.— I>uran  v.  Standard  L.,  etc.,  Ins. 
Co  63  Vt.  437.  22  A  630,  AmSH 
773  and  note,  13  LRA  637. 

77.  Achident  Ins.  Co.  of  North 
America  v.  Bennett,  90  Tenn.  256,  16 
SW  723,  25  AmSR  685.^ 

78.  Accident  Ins.  Co.  of  North 
America  v.  Bennett,  90  Tenn.  266,  16 
SW  723,  25  AmSR  686. 

[a]  Tlolatlon  of  oltr  mUlnaiint  • 
A  city  ordinance  providing  that  no 
passenger  should  be  allowed  on  the 
front  platform  of  a  street  car  when 
In  operation,  except  that  such  front 
platform  could  be  luwd  for  Ingress  or 
egress  of  passengers  at  atoppages, 
had  no  application  to  the  case  of  an 
Injunr  to  Insured  while  attempting  to 
board  a  slowly  moving  car,  and  did 

3ot  bring  such  Injury  within  a  clause 
f  the  policy  which  provided  that  U 
should  not  cover  or  extend  to  dis- 
ability happening  to  insured  "while 
violating  the  law."  Johanns  v.  Na- 
tional Acc  Soc.,  16  App.  Blv.  104. 
46  NTS.  117. 

tb]    OroMlnr  a  railroad  at  a  place 
other  than  a  tmbUo  oroMlsg  in 
latlon  of  a  statute  does  not  brlr 
case  within  the  ezc 
Digitized  by ' 


Pass.  Assur.  Co. 
366. 

71.  Standard  L.,  etc,  Ins.  Co.  v. 
Jones,  94  Ala.  434,  10  S  630;  Shader 
V.  Railway  Pass.  Assur.  Co.,  66  N.  T. 
441,  23  AmR  65;  Flint  v.  Travelers' 
Ins.  Co^  (Tex.  Civ,  A.)  43  SW  1079. 

78.  Shader  v.  Railway  Pass.  As- 
sur. Co.,  66  N.  T.  441,  23  AmR  66  [aff 
3  Hun  424,  5  Thomps.  &  C.  643]. 

73.  Standard  L.,  etc.,  Ins.  Co.  v. 
Jones,  94  Ala.  434,  10  S  630;  Hester  v. 
Fidelfty,  etc.,  Co.  69  Mo.  A.  186;  Shad- 
er V.  Railway  Pass.  Assur.  Co.,  66 
N.  T.  441,  23  AmR  65  [aff  3  Hun  424, 
5  Thomps.  ft  C.  643];  Canadian  R. 
Acc.  Ins.  Co.  V.  Haines,  44  Can.  S. 
C.  386,  21  AnnCas  916  [aff  20  Man. 
69]. 

[a]  Xt  !•  Inuaatwial  tbat  the  1b- 
•nrsd  was  aolte*  at  Hw  tlinc  of  his 
dwth  from  an  injury  received  while 
intoxicated.  Mair  v.  Railway  Pass. 
Assur.  Co.,  37  L.  T.  Rep.  N.  S.  856. 

lb]  la  ooBseqaenoe  of  havlaff  been 
iBWwUwtsd,  sto. — An  exception  of  In- 
juries received  in  consequence  of  hav- 
inf  been  Intoxicated,  or  under  the 
influence  of  or  affected  by  Intoxicants, 
applies  to  injuries  received  in  conse- 
quence of  the  effeeta  of  Intoxicants 
upon  the  nerves,  mind,  or  disposition, 
and  does  not  imply  a  state  ox  intoxi- 
cation at  the  time  Of  the  injury. 
Campbell  v.  Fidelity,  etc.,  C<k,  109  Ky. 
661,  877,  66  SW  Ui,  22  KyL  1295 
(where  the  court  said:  "It  is  not 
necessary,  in  order  to  come  within 
this  exception  of  the  policy,  that  the 
insured  should  be  so  far  under  the- 
Influence  of  Intoxicants  as  to  be  In 
what  is  ordinarily  termed  a  state  of 
intoxication  or  drunkenness,  but  only 
so  far  under  the  Influence  of  or  af- 
fected by  them  that  the  incapacity, 
nervous  or  mental,  or  the  excitement 
of  passion,  should  be  such  that  the 
injury  results  In  consequence  of  It"). 

|c]  Injuries  rssoltwr  dlreotly  or 
IndUMtly  from  latoxtoaats  refer  sole- 
ly to  the  effects  of  Intoxicants  upon 
the  system,  and  do  not  Include  In- 
juries resulting  from  acts  of  the  In- 
sured done  by  reason  of  Intoxication. 
Campbell  v.  Fidelity,  etc.,  Co.,  109 
Ky.  661,  60  SW  492,  22  KyL  1296. 

74.  Ala. — Standard  L.,  etc.,  Ins. 
Co.  V.  Jones,  94  Ala.  434,  10  S  630. 

Ky. — Campbell  v.  Fidelity,  etc.,  Co.. 
109  Ky.  661,  60  SW  492,  22  KyL  1295. 

Mo. — Moesop  V.  Continental  Casu- 
alty Co..  137  Mo.  A.  399,  118  SW  680. 

N,  T.— Shader  v.  Railway  Pass.  As- 
sur. Co.,  66  N.  T.  441,  23  AmR  65 
[Aff  3  Hun  424,  6  Th(»nM.  &  C.  643]. 

Pa. — Pyne  v.  Mutual  Aec  Co.,  2 
X>auph.  Co.  119. 

Vt. — Furry  v.  aeneral  Acc  Ina.  Co., 
80  Vt.  526,  68  A  665,  130  AmSR  1012, 
15  LRANS  206  and  note,  IS  AnnCas 
515  and  note. 

[a]  III  tlia  abaraes  of  an  sxpress 
stlsalattOB  Intoxication  of  the  insured 
which  In  no  way  contributes  to  the 
injury  la  not  available  as  a  defense. 
Rhodes  v.  Railway  Pass.  Ins.  C^,  5 
Lans.  (N.  T.)  71. 

[b]  OoBrdlaate  olausM-H— A  provi- 
sion of  an  accident  policy  that,  tf  tn- 

Jury  is  sustained  while  insured  Is 
ntoxicated,  his  recovery  shall  be  one- 


COh 


does  not  brlr 
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of  morality."  In  order  to  lelieve  the  insurer  of 
liability  the  insured  must  have  been  actually  en- 
gaged in  a  violation  of  law  at  the  time  of  the  in- 
jury,''* and  the  injury  or  death  must  be  shown  to 
have  resulted  from  tSie  act  which  is  idaimed  to  be 


unlawful,^^  or  at  least  to  have  had  a  causative  con- 
nection therewith  }^  but  it  is  sufficient  that  the  vio- 
lation of  law  is  a  conditional  or  reqiote  cause  of 
the  injury,"  and  it  is  not  necessary  that  the  offense 
wl^ieh  the  insured  was  attempting  to  eonunit  should 


TraTellers'  In&  Co.,  tt  V.  C  C  P. 
394  [aff  7  Ont.  A.  670  (afC  12  Can.  S- 

C.  65)]. 

79.  Accident  Ins.  Co.  of  North 
America  v.  Bennett,  90  Tenn.  266,  16 
fiW  728,  25  AmSR  685  and  note. 

[a]  roralMtlaai^— The  fact  that  at 
the  time  the  Insured  was  killed  by  a 

{>lstol  shot  through  the  heart  he  was 
Ivlnjr  with  a  woman  in  a  state  of 
fomfoatlon.  there  belnr  no  proof  that 
the  fornication  was  of  such  noto- 
riety as  to  constitute  a  violation  of 
the  criminal  laws,  does  not  bring  the 
case  within  the  exception.  Accident 
Ins.  Co.  of  North  America  v.  Bennett, 
90  T«m.  866. 16  8W  728,  26  AmSR  686. 

SOi.  Prud*ntlal  Ins.  Co.  v.  Haley, 
•1  111.  A.  S«  Jan  189  m.  817,  69  NB 
646,  disappr  Grlffln  v.  Western  Mut. 
Assoa,  20  Nebr.  620,  81  NW  122,  67 
AmR  848]:  Comwell  Fraternal  Acc. 
Assoc.,  6  N.  D.  201.  69  NW  191.  66 
AmSR  801  and  note,  40  LRA  48T. 

[a]  Attnspt  to  esoape  after  com- 
miswon  of  orlms. — Where  the  insured. 
In  pursuance  of  a  prearranged  plot  to 
rob  the  state  treasury,  entered  that 
Institution,  drew  a  revolver  on  the 
treasurer,  and  demanded  and  received 
certain  moneys  from  him,  and  was 
shot  by  a  watchman  while  making  his 
escape  from  the  building.  It  was  neld 
that  his  death  did  not  take  place  while 
violating  the  law,  the  act  of  the  in- 
sured in  obtaining  the  money  had  been 
accomplished,  and  he  was  merely 
escaping  from  the  building  when  he 
was  shot,  arlinn  v.  Western  Hut.  As- 
soc., 20  Nebr.  620.  81  NW  122,  6T  AmR 
848. 

fb]    Vwlnglng  upon  oars  in  motion. 

— Insured's  death  did  not  result  while 
.  violating  an  ordinance  prohibiting 
persons  "to  catch  hold  o^  or  swing 
upon  the  cars  of  a  railroad  company, 
while  such  car  is  in  motion,"  where 
death  occurred  from  her  attempting  to 
swing  herself  from  a  car  while  In 
motion.  National  I..,  etc.,  Ins.  Co.  v. 
liOkey,  166  Ala.  174.  62  S  45. 

[c]  TtsUnc^Where  one  section 
of  a  statute  prohibited  the  placing  of 
a  trot-line  across  any  t>ody  of  water 
■o  aa  to  prevent  "the  free  passage  of 
flsh  VP,  down,  or  throusAi"  such  water, 
to  oattui  flsh  other  than  minnows,  un- 
less under  the  supervlalon  of  the  flsh 
oommlssloner,  and  another  section 
made  It  lawful  to  catch  flah  with 
hook  or  line,  the  placing  of  a  trot- 
line  across  a  stream  was  not  an  un- 
lawful act,  unless  It  was  so  placed  as 
to  obstruct  the  free  passage  of  the 
flsh  up  and  down  the  stream.  Collins 
V.  Bankers'  Acc.  Ine.  Co^  90  Iowa 
218,  64  NW  778,  69  AmSR  867. 

[d1  milsr  pndrl*  ohloksBs^— The 
fact  that  Insured,  when  injured,  had 
started  out  with  a  loaded  gun  with 
the  Intention  of  killing  prairie  chick- 
ens at  a  time  when  it  was  unlawful  to 
do  so  did  not  make  him  guilty  either 
of  the  offense  of  killing  prairie  chick- 
ens out  of  season,  or  of  the  attempt 
to  do  so,  since  he  had  done  no  overt 
act  leading  to  the  commission  of  the 
offense.  Comwell  v.  Fraternal  Acc, 
Assoc.,  6  N.  D.  201.  69  NW  191,  66 
AmSR  601,  40  L.RA  437. 

[e]  TloUtloa  of  Snadar  Isw^ 
In  Katon  v.  Atlas  Acc.  Ins.  Co.,  89 
Me.  570,  86  A  1048,  It  was  held  that 
riding  to  and  from  a  friend's  funeral 
on  a  bicycle,  or  riding  a  bicycle  for 
health  and  exercise,  was  not  a  viola- 
tion of  Me.  Rev.  St.  c  124  1  20,  relat- 
ing to  the  observance  of  the  Iiord's 
Day,  and  hence  an  Injury  received 
while  so  engaged  was  not  received 
while  In  violation  of  law.  And  in 
Matthes  V.  Imi>erial  Aca  Assoc.,  110 
Iowa  222.  81  NW  484.  It  was  held  that 
where  Insured  was  Injured  on  Sunday 
in  an  attempt  to  procure  pigeons 
n'om.^is  bam  for  food,  a  claim  that 


he  was  injured  while  violating  the'law 
by  working  on  Sunday  could  not  be 
sustained,  it  not  being  shown  that  the 
work  waS  not  one  of  necessity. 

[f]  Xdoeiuie  to  cross  railroad 
tiaofes. — ^Where  a  railroad  company 
permitted  the  public  to  go  over  Its 
tracks  at  a  ^ace  not  a  street  cross- 
ing for  a  sumclent  length  of  time  to 
create  a  license,  a  person  crossing  the 
track  at  such  place  was  not  guilty  of 
violating  the  law  within  the  clause  of 
an  accident  policy  exempting  the  In- 
surer from  liability  for  injuries 
received  while  violating  the  law,  al- 
though Laws  (1892)  o  076  §  68,  pro- 
vides that  no  person  shall  walk  on  or 
along  a  railroad  track  except  where 
the  same  shall  be  laid  across  or  along 
streets  or  highways.  Lehman  v.  Oreat 
Bastem  Casualty,  etc.,  Co.,  7  App. 
Div.  424.  89  NTS  912  [aff  168  N.  T. 
689,  53  NB  1127].  See  also  Duncan  v. 
Preferred  Mut.  Aeo.  Assoc-  69  N.  T. 
Super.  146.  13  NTS  620.  [Bfl  129  N.  T. 
622,  29  NE  1029], 

81.  Travelers'  Ina  CO.  V.  Seaver. 
19  Wall.  (U.  8.)  531,  22  L.  ed.  155; 
Conboy  v.  Railway  Omclals'jetc.,  Acc 
Assoc.,  17  Ind.  A.  62,  46  NB  363,  60 
AmSR  164  and  note,  (Ind.  A.)  43  NB 
1017:  Accident  Ins.  Co.  of  North 
America  v.  Bennett,  90  Tenn.  266,  16 
SW  723,  25  AmSR  685. 

[a]  The  iBsnrer  was  liable  where 
Insured  was  killed  shortly  after  hav- 
ing engaged  in  a  game  of  dice  with 
the  person  by  whom  he  was  killed, 
such  gaming  being  made  a  mis- 
demeanor by  a  statute  of  the  state. 
It  appearing  that  the  shooting  wa^ 
not  brouffht  on  by  any  quarrel  or  dis- 
pute incident  to  the  game  or  In  any 
way  connected  with  it  (Standard  L., 
etc.,  Ins.  Co.  V.  Frasar,  76  Fed.  705,  22 
CXIA.  499) :  where  insured  was  killed 
while  engaged  in  a  difllculty  soon 
after  leaving  a  bawdyhouse  and  while 
he  was  carrying  concealed  weapons,  it 
not  appearing  that  his  death  was  the 
natural  result  of  either  his  visit  to 
the  house  or  the  act  of  carrying  the 
weapon  (Jones  t.  JJ.  S.  Mutual  Acc 
Assoc.  92  Iowa  868.  <!  NW  485); 
where  Insured  was  killed  by  an  acci- 
dent which  happened  at  a  house  where 
he  had  gone  after  a  hunting  trip  on 
Sunday  m  violation  of  law  (Prader  v. 
National  Masonic  Acc.  Assoc.,  96  Iowa 
149,  68  NW  601);  and  where  Insured, 
who  was  a  deserter  from  the  army, 
was  killed  by  an  ofllcer  who  had  been 
Instructed  to  arrest  him,  it  not  being 
shown  that  he  was  engaged  In  an  un- 
lawful act  at  the  time  ne  was  killed 
(Utter  V.  Travelers'  Ins.  Co.,  €6  Midi. 
645,  82  NW  812,  8  AmSR  918). 

88.  V.  8. — ^mravelers*  Ins.  Co.  v. 
Seaver.  19  Wall.  681,  22  L.  ed.  155; 
Standard  L.,  etc..  Ins.  Co.  v.  Praser. 
76  Fed.  706,  22  CCA  499. 

Ind. — National  Ben.  Assoc.  v.  Bow- 
man, no  Ind.  356.  11  NB  S16;  Con- 
boy  V.  Railway  Oflicials,  etc.,  Acc. 
Assoc,  17  Ind.  A.  62.  46  NB  363,  60 
AmSR  164  and  note.  48  NB  1017. 

Iowa. — Matthes  v.  Imperial  Acc  As- 
soc, 110  Iowa  222,  81  NW  484:  Jones 
V.  U.  S.  Mutual  Acc.  Assoc,  92  Iowa 
652,  61  NW  486. 

Mich. — Utter  v.  Travelers'  Ins.  Co., 
66  Mich.  645,  82  NW  812,  8  AmSR 
918.  1 

N.  D. — Comwell  v.  Fraternal  Acc. 
Assoc,  6  N.  D.  201,  69  NW  191,  66 
AmSR  601,  40  LRA  437. 

Tenn. — Accident  Ins.  Co.  of  North 
America  v.  Bennett,  90  Tenn.  266,  16 
SW  728,  2S  AmSR  686. 

Vt. — Duran  v.  Standard  L.,  eta,  Ins. 
Co..  63  Vt.  487.  22  A  680,  25  AmSR 
778,  13  LRA  637. 

[a]  Whn9  the  polioT  excepts  In- 
Jwlss  "Oftussd  by"  Tlobtlon  of  law 
It  seems  that  the  violation  of  law 
most  be  the  proximate  cause  of  the 


accident  Travelers'  Ins.  Co.  v.  Sea- 
ver. 19  Wall.  (U.  S.)  631,  22  L.  ed. 
155.  In  this  case  it  appeared  that 
while  the  insured  was  driving  in  a 
horse  race,  In  violation  of  a  statute 
making  horse  racing  a  misdemeanor, 
a  collision  occurred  between  the  sulky 
of  the  insured  and  that  of  another 
participant  In  the  race.  When  the 
collision  occurred  the  insured  jumped 
to  the  ground  and  was  clear  from  the 
sulky,  harness,  and  reins,  upright  and 
uninjured,  and  spoke  to  his  horse  to 
stop,  and  then  started  forward  to 

{ret  hold  of  the  lines  to  stop  him.  and 
n  that  attempt  was  kitlea  It  was 
held  that  the  death  of  the  Insured 
was  dye  to  a  violation  of  law,  and 
titers  could  be  no  recovery;  that  the 
leap  from  the  sulky,  and  seeurlna  the 
lines,  and  the  subseQuent  &11  and  in- 
Jury  to  the  Insured  were  so  etose  and 
Immediate  In  relation  to  his  racing, 
and  all  so  manifestly  a  part  of  one 
continuous  transaction,  that  It  could 
not  be  said  'that  there  was  any  new 
influence  subseqiieiit  to  the  violation 
of  law  to  which  the  disaster  should  be 
attributed. 

[b]  Zntozloatlon  la  publio  high- 
way.— The  fact  that  at  the  time  of 
the  accident  through  which  plaintiff 
was  injured  he  was  In  a  public  high- 
way,  in  k  public  place,  In  a  state  of 
intoxication,  contrary  to  the  criminal 
statute,  does  not  show  any  causative 
connection  between  the  act  which  con- 
stituted the  violation  of  law  and 
the  Injury,  and  consequently  an  an- 
swer alleging  such  fact  Is  Ijad.  Na- 
tional Ben.  Assoc  v.  Bowman.  110 
Ind.  855.  11  NB  316. 

[c]  Deserts*  shot  la  attempt  to  ar> 
rest  him,  ■■Where  the  Insured,  a  de- 
serter from  the  United  States  army, 
was  shot  and  killed  by  a  deputy  sher- 
iff at  a  house  where  the  omcer  went 
to  arrest  him,  and  the  evidence  was 
conflicting  as  to  whether  the  ofBcer 
knew  the  insured  and  demanded  his 
surrender  <and  shot  him  in  self-de- 
fense, or  iidiether  the  shooting  was 
reckless  and  the  officer  did  not  know 
the  deeea^d,  it  was  held  that  It  could 
not  be  declared  as  a  matter  of  law 
that  the  Insured  was  engaged  In  an 
unlawful  act.  or  was  shot  In  conse- 
quence thereof,  and  that  this  was  a 
ouestlon  for  the  jury.  Utter  v.  Trav- 
^era'  Ins.  Co..  66  Mich.  646.  82  NW 
812,  8  AmSR  91S. 

[dl  Xnaarod  slut  whm  leavtar 
feawdyhowM^Where  It  appeared,  that 
the  insured  was  shot  after  leaving  a 
house  of  111  fame,  where  he  had  been 
for  an  immoral  purpose,  and  while 
carrying  concealed  weapons  In  viola- 
tion of  law,  the  insurer  is  liable  un- 
less the  shooting  was  In  a  legal  sense 
caused  by  the  visit  to  the  bawdyhouse 
or  by  the  carrying  of  concealed  wea- 
pons. Jones  V.  U.  S.  Mutual  Acc  As- 
soc, 92  Iowa  668,  61  NW  485. 

83.  National  Ben.  Assoc  v.  Bow- 
man. 110  Ind.  355,  11  NB  816;  Acci- 
dent tns.  Co.  of  North  America  v, 
Bennett.  90  Tenn.  256,  16  SW  723.  25 
AmSR  685;  Duran  v.  Standard  I*,  etc. 
Ins.  Co..  63  Vt.  487.  22  A  680.  £6  Am 
SR  778.  13  LRA  637. 

[a]  "While  engaged  la  or  Is  eon- 
seguenoe  of  unlawful  aot." — (1)  In 
Accident  Ins.  Co,  of  North  America  v. 
Bennett,  90  Tenn.  266,  268.  16  SW  723, 
25  AmSR  686,  the  court,  by  Snodgrass, 
J„  said:  "The  provision  of  the  policy 
excluding  liability  for  injury  received 
by  the  insured  while  committing  an 
unlawful  act.  refers  to  such  Injuries 
as  may  happen  aa  the  necessary  or 
natural  consequences  of  the  act — b» 
Its  probable  and  to  be  anticipated  con- 
sequences; and  the  reference  to  in- 
juries received  In  consequence  of  any 
unlawful  act'  la  to  those  Injuries 
which  arise  out-«f  or  flow  naturally 
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be  eonsnminated.** 

146]  18.  Fighting.  Where  the  policy  excepts 
injuries  received  while  fighting  there  can  be  no  re- 
covery against  the  insurer  if  the  insured  willingly 
engaged  in  a  fight  and  was  injured  or  killed  by  his 
antagonist.^  It  is  not  essential  that  insured  should 
be  the  a^ressor;"  nor  is  it  material  that  the  other 
party  to  the  quarrel  or  fight  was  insane,  if  insured 
willingly  engaged  therein."'  But  the  exception  is 
not  available  to  the  insurer  where  the  insured  is 
killed  while  engaging  in  a  mere  altercation  with  an- 
other,**  or  where  his  participation  in  the  fight  is 
prompted  by  a  necessity  of  self-defense."* 

[i  147]  19.  Assavlt  ProToked  by  Quarreling. 
A  provision  of  the  policy  excluding  liability  for 
injury  or  death  from  assault  provoked  hy  quar- 


reling does  not  refer  to  every  trivial  .dispute,  and  the 
injury  or  death  of  the  insured  does  not  fall  within 
the  exception  unless  it  occurred  as  the  result  of  a 
quarrel  provoked  by  himself,  and  of  such  a  serious 
nature  that  he  might  reasonably  have  expected  that 
anger  would  be  aroused  and  violence  inflicted.*^ 

148]  20.  Violation  of  Rules  of  Oarriar  or  Oor- 
poratlon.  A  proviso  in  accident  policies  sometimes 
excepts  injuries  received  when  the  insured  was  vio- 
lating the  rales  and  regulations  of  a  common  car- 
rier or  corporation.  In  order  to  make  such  an  ex- 
ception available  to  the  insurer  it  must  be  shown 
that  the  rule  was  one  which  was  known  to  the  policy- 
holder and  in  force  at  the  time  of  its  alleged  viola- 
tion,'^ unless  insured  is  an  employee  of  the  corpora- 
tion, in  which  case  it  is  bis  duty  to  inform  himself 


from  the  act  committed  aa  Its  effect 
or  resultlntr  consequence."  ( 2 )  In 
Duran  v.  Standard  L„  etc.,  Ins.  Co., 
63  Vt.  437.  441,  22  A  630,  26  AmSR 
77S.  18  LRA  637,  the  court,  by  Thomp- 
son, J.,  said,  in  reference  ,to  this  pro- 
vision to  an  accident  Insurance  poncy: 
'^he  provision  quoted  from  the  policy 
excluded  liability  from  any  Injury  of 
-which  a  violation  of  law  was  the 
cause  or  the  condition  producing  It. 
It  also  expreaaly  provides  AZemptlon 
from  liability  There  violation  of  law 
is  either  the  proxlmata  or  remote 
cauae^  or  condition  producinir  the  In- 

"rSl   Tl^ttoB  of  ■wdar  law^ 

(1)  la  accoroanoe  with  these  princi- 
ples It  has  been  held  that  the  insured 
could  not  recover  for  injury  re- 
ceived by  sllpplnff  upon  a  trowext, 
plowed  fleld,  across  which  he  was 
retumlnff  home  from  a  combined 
hunting  and  visiting  expedition,  for 
he  was  In  violation  of  law,  both  as 
to  hunting  and  traveling  on  Sunday. 
Duran  v.  Standard  1...  etc.,  Ins.  Co., 
«3  Vt.  437,  22  A  630,  26  AmSR  778,  18 
L,RA.  6S7.  See  also  to  same  effect 
the  facta  being  similar  New  York 
Ace  Ins.  Co.  V.  Clayton,  69  Fed.  659, 
8  CCA  218.  (2)  Where,  however,  the 
Insured,  who  had  been  hunting  on 
Sunday,  was  killed  by  an  accident 
which  happened  at  a  house  to  which 
he  had  Kone  some  hours  after  he  had 
stopped  nuntlng,  and  some  miles  from 
the  place  where  he  had  been  enraged 
in  this  occnpatlon.  It  was  held -That 
tho  connection  between  the  violation 
of  I  AW  and  the  accident  was  too  re- 
mote to  prevent  a  recovery.  Prader 
V.  M'atlonal  Masonic  Acc.  Assoc.,  96 
Iowa.  149,  83  NW  601. 

fM.  Flower  v.  Continental  Casual- 
ty Co.,  140  Iowa  510,  118  NW  7S1. 

[ai  Attempt  to  board  railroad  oar 
la  iiiAtlon.^An  accident  Insurance 
policy  provided  for  the  payment  of  a 
mrtaln  sum,  unlesa  Insured's  death 
or  Injury  resulted  from,  or  was  re- 
ceived while  violating  the  law,  and 
Code  I  4811  makes  It  a  mlademeanor 
for  any  one  not  an  officer  of  the  road 
to  nt  ui»on  any.  railroad  car,  etc., 
while  it  Is  in  motion,  or  get  upon,  cling 
to.  or  otherwise  attach  himaelf  to 
■ucb  a  car.  It  was  held  that,  while 
to  oonstltnte  the  crime  within  the 
statutes  an  accused  muat  have  gotten 
on  or  off  the  car,  the  purpose  of  the 
policy  was  to  guard  against  exposure 
to  daii^rs  Incident  to  the  performance 
of  nnlawtal  acts,  although  the  offense 


I  never  oonsummated,  and,  if  an 
Insnrsd  was  injured  while  attempting 
to  gmt  on  a  moving  ear.  he  could  not 
lecover.  Flower  v.  Continental  Casu- 
alty Co^  140  lowa  BlO/118  NW  7«1. 

SB.  Oresham  t.  Bqultable  Acc.  Ins. 
Co.,  87  Ga.  497,  13  SE  762,  27  AmSR 
2«3.  13  URA  838;  Morris  v.  lYavelers' 
Ins-   O0|a.  (Tex.  Civ.  A.)  48  SW  898. 

[a]  Bvea  la  Ibe  abssaoe  of  snoh 
•nsrptiOB  if  the  Insured  invites  the 
asaa.ult,  draws  a  deadly  weapon,  and 
Is  killed,  his  death  cannot  be  said  to 
be  accidental,  and  the  beneflclary  can- 
rot  recover.  S^dellty,  etc..  Co.  v.  8ta- 
cer.   14S  Fed.  371,  74  OCA  409,  6 


liRANS  657  and  note  [rev  137  Fed. 
1012];  Taliaferro  v.  Travelers'  Pro- 
tective Assoc.,  80  Fed.  368,  26  CCA 
494. 

80.  IT.  S.  Mutual  Acc.  Assoc  V. 
Mlllard^S  111.  A.  148. 

Ta]  ne  fact  aat  the  Insured  ea- 
gaged  in  s  tght,  although  be  himself 
was  not  the  assaulting  party,  brings 
his  injury  clearly  within  the  meaning 
of  the  terms  of  the  policy  as  exclud- 
lOB  Injuries  so  received  from  Its  oper- 
ation and  Insurance  as  being  caused 
by  fighting.  U.  a.  Mutual  Acc  As- 
soc V.  Millard,  43  111.  A.  148. 

eT>  Oresham  v.  Equitable  Acc  Ins. 
Co.,  87  Oa.  497.  IS  SB  762,  27  AmSR 
263.  IS  liRA  838. 

8S.  Accident  Ins.  Co.  of  North 
America  v.  Bennett,  90  Tenn.  266,  16 
SW  728.  26  AmSR  686. 

[a]  lUurtrathKb— Insured  was  not 
engaged  in  fighting  or  violating  the 
law,  within  the  meanlnir  of  an  excep- 
tion in  the  policy  where  he  was  in- 
tentionally shot  by  another,  but  at 
the  time  was  unarmed  and  had  made 
no  menacing  gestures  at  the  time  be 
was  shot.  Robinson  v.  U.  8.  Mutual 
Acc.  Assoc,  68  Fed.  826  [afC  74  Fed. 
10,  20  CCA  2621. 

B9.  Gresham  v.  Equitable  Acc  Ins. 
Co.,  87  Oa.  497,  IS  8E  762,  27  AmSR 
263,  13  LRA  838;  Supreme  Council  C. 
F.  V.  OarrlguB,  104  Ind.  133,  3  818, 
54  AmR  298. 

"It  Is  not  every  fight,  however. 
In  or  from  which  a  mortal  injury- 
might  be  received  by  the  insured, 
which  could  be  regarded  as  the  cause 
of  the  injury  or  of  death  resulting 
therefrom.  A  faultless  and  unwilling 
Conflict  by  the.  insured,  one  which  he 
neither  provoked  nor  invited,  one 
which  he  did  not  accept  when  for- 
mally or  Informally  tendered,  one  In 
which  he  was  forced  to  engage  for 
self-defense  alone  and  from  which  he 
withdrew,  or  endeavored  in  good  faith 
to  withdraw,  when  his  defense  was 
accomplished,  ought  not  to,  and  would 
not,  be  treated  as  a  causative  fight 
on  his  part  within  the  meaning  and 
Intent  of  the  policy,  but  would  be  re- 
garded'as  right  and  proper  resistance 
to  aggressive  or  offensive  violence. 
To  protect' his  life  from  destruction 
or  his  person  from  Injury  might  be  as 
much  a  matter  of  duty  to  the  insur- 
ance company  as  of  Interest  to  him- 
self." Per  Bleckley,  C  J.,  in  Oresham 
v.  Equitable  Acc  Ins.  Co.,  87  Oa. 
497.  499,  13  SB  762,  27  AmSR  263, 
13  XRA  838. 

'[aj  AppUoatloB  of  role. — ^In  Coles 
V.  New  York  Casualty  Co.,  87  App. 
Dlv.  41,  44.  88  NTS  106S  [dlst  U.  S. 
Mutual  Acc  Assoc  v.  MHIard,  43  111. 
A.  148),  the  policy  provided  that  the 
insurance  did  not  cover  injuries  re- 
sulting directly  or  indirectly,  wholly 
or  in  part,  from  "fighting,  wrestling, 
scuffling,  altercation,  feud,  quarrel,  or 
assault,"  and  the  Insured,  after  open- 
ing the  door  and  ordering  out  of  his 
saloon  an  objectionable  person,  start- 
ed toward  him  when  the  person  seised 
him  and  In  the  struggle  which  fol- 
lowed the  insured  was  Injured,  and  It 
was  held  that  he  oonld  reoorer.  the 


court  saying;  "The  Interests  of  the  in- 
surance companyaswell  as  his  own  re- 
quire that  he  should  avail  himself  of 
such  reasonable  meana  of  self-protec- 
tlon  from  unjustifiable  Injury  as  may 
be  at  his  command  ...  hi  the 
absence  of  any  contrary  ouallflcatlon 
.  the  provisions  in  question, 
refer  to  altercations  for  which  the  in- 
sured Is  In  some  degree  to  blame  and 
In  which  he  is.  to  some  extent  .at 
least,  a  voluntary  participant" 

90.  Accident  Ins.  Cc  of  North 
America  v.  Bennett,  90  Tenn.  266,  16 
SW  723,  26  AmSR  686. 

[a]  A  Jadfuent  of  aoa,nltlal  of  the 
aasaflaat,  rendered  in  a  prosecution 
for  the  assault,  la  not  competent  evi- 
dence to  show  that  the  aasanlt  waa 
provoked.  Myers  Maryland  Cas- 
ualty Cc,  123  Ma  A.  682,  101  SW 
124. 

ftl.  Travelers*  Tns.  Co.  T.  Ran- 
dolph, 78  Fed.  764,  24  CCA  806.  In 
Tooley  v.  Railway  Pass.  Assur.  Co- 
24  F.  Cas.  No.  14,098,  8  Bias  899,  403, 
where  the  policy  provided  protec- 
tion only  while  the  Insured  was  act- 
ing "In  compliance  with  all  rules  and 
regulations  oV  common  carriers,  the 
court  said :  "We  cannot  say  that 
when  he  went  on  the  train  he  was 
obliged  because  of  this  clause  In  the 
policy  to  examine  the  time  oird  and 
ascertain  all  the  mlnutlee  connected 
with  the  management  and  running 
of  trains,  but  only  such  rules  as  a 
general  traveler  might  be  presumed, 
and  ought  to  know.  Any  other  con- 
struction than  this  would  operate  as 
a  snare  upon  travelers." 

[a}  ireoessity  of  showlag  that  role 
was  «nforoed.~(l)  Where  the  insured 
was  Injured  while  riding  on  the  plat- 
form of  a  car,  in  violation  of  the 
rules  of  a  common  carrier,  It  was 
held  necessary  for  the  Insurer  to  show 
that  the  carrier  and  its  agents  at- 
tempted In  good  faith  to  enforce  the 
rule,  and  did  not  voluntarily  permit 
It  to  be  violated  or  nullified.  Trav- 
elers* Ins.  Cc  Randolph,  78 
764.  24  CCA  306.  (2)  So  also  in 
Marx  T.  Travelen^  laa  Co.,  89  Fed. 
821,  it  was  held  that  where  It  appeared 
that  the  rule  of  a  common  carrier,  a 
violation  of  which  was  alleged,  was 
not  at  all  observed;  that  It  was  vio- 
lated by  all  passengers  on  the  road 
who  were  so  Inclined,  and  often  at 
the  Invitation  of  the  trainmen — it 
could  not  be  said  that  It  was  in  fact 
a  rule  of  the  company  In  force.  The 
court  In  its  opinion  expressed  a  doubt 
whether,  when  under  the  policy  cer- 
tain limitations  were  Imposed  upon 
policyholders  as  to  entering  or  try- 
ing to  enter  or  leave  a  moving  oon- 
vejrance  usln^  steam  as  a  motive 
power,  or  walking  or  being  on  a  rail- 
road bridge  or  roadbed,  another  limi- 
tation could  be  added  under  the 
general  designation  of  a  rule  of  tha 
corporation. 

[b]  aiCeet  of  custom. — ^Where  ths 
insured  was  killed  while  crossing  rail- 
road tracks  at  a  point  other  than  an 
established  public  crossing,  it  is  com- 
pet«nt  to  show  a  public  custom  <tf 
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of  its  rules,  and  it  is  immaterial  whether  in  point 
of  fact  he  knew  of  the  rule  violated  or  not."*  Where 
the  injury  was  received  while  the  insured  was  vio- 
lating a  known  rule  of  a  carrier,  the  insurer  is  not 
liahle." 

[$  149]  21.  Entering  or  Leaving  OonTeyance^ — 
a.  In  General.  A  clause  excepting  liability  for  acci- 
dent or  death  sustained  while  entering  or  trying  to 
enter  or  leave  a  moving  conveyance  is  valid,  and  no 
recovery  can  be  had  for  injuries  or  death  so  in- 
crossing  at  that  point,  on  the  question 
whether  or  not  the  policy  was  for- 
feited for  a  violation  of  the  railroad 
rules.  Duncan  v.  Preferred  Mut.  Acc. 
Aesoo.,  69  N.  T.  Super.  115,  19  NTS 
620;  Neill  v.  Travelers'  Ins.  Co.,  7 
Ont.  A.  670  [an  12  Can.  8.  C.  5S]. 

ea.  Standard  etc,  Ins.  Co.  v. 
Jones,  B4  Ala.  434.  10  S  6S0  (holding, 
however,  that  thu  exception  to  the 
Insurer's  llabllltr  was  a  matter  of  af- 
flrmatlve  defense,  and  where  It  was 
not  pleaded  by  the  Insurer  It  was  not 
error  for  the  court  to  exclude 
evidence  offered  to  establish  the  exist- 
ence of  the  rule  which  It  was  pro- 
posed to  show  had  been  violated  by 
the  Insured  in  such  sort  that  the 
violation  contributed  to  his  death). 

•3.  Bon  v.  Railway  Pass.  Assur. 
Co^  56  Iowa  664,  10  NW  226,  41  AmR 
12T.  See  also  Pratt  v.  Travelers'  Ins. 
Co.,  a  AlbLJ  (N.  T.)  88. 

M.    See  also  Infra  |  162. 

•S.  Travelers'  Ins.  Co.  v.  Brook- 
over,  71  Ark.  123,  71  8W  246;  Miller 
v.  Travelers'  Ins.  Co.,  39  Minn.  548, 
40  NW  889 ;  Banta  v.  Continental 
Casualty  Co.,  134  Mo.  A.  222,  113 
SW  1140;  Travelers'  Ins.  Co.  v. 
Snowden,  46  Nebr.  249,  63  NW  392. 
Compare  King:  t.  Travelers'  Ii)s.  Co., 
101  Qa.  64,  28  SB  <«1.  tB  AmSR 
288,  supra  g  93. 

[a]  TrtrnMUoam  to  board  morlnc' 
train. — ^In  Huston  v.  Travelers'  Ins. 
Co.,  66  ^Oh.  St.  246,  248,  64  NE  123, 
the  insured  was  walking  along  a 
railroad  on  slippery.  Icy  ground,  and 
as  a  freight  train  approached,  going 
slowly  In  the  direction  he  was  walk- 
ing, oe  formed  an  intention  to  step 
ui>on  the  caboose  as  it  passed,  and 
acting  on  that  Intention  changed  from 
walkmg  along  the  track   to  making 

e reparation  to  step  on  the  caboose, 
ut  before  touching  the  car  he  slipped 
and  fell  In  such  position  that  his  foot 
was  Injured  by  the  car  wheels  pass- 
ing over  It,  and  the  court,  holding  that 
ho  could  not  recover,*  said :  "What- 
ever he  did. in  his  preparation  to  so 
step  upon  the  caboose  was  an  act  In 
trying  to  enter  It,  and  was  within  the 
exception,  whether  he  had  then  taken 
hold  of  Uie  car  or  not," 

[b]  Injwlea  zsoetTed  la  Jnmptaw 
on  moving;  car,  not  revolt  of  dengzL. 
—The  poucy  set  out  numerous  ex- 
ceptions to  the  risk,  many  of  them 
being  prefixed  by  "or"  or  "nor."  the 
entire  paragraph  being  punctuated, 
only  by  commas,  the  concluding  part 
being,  "or  jumping  on  or  off  of  mov- 
ing cars,  engines,  or  vehicles,  unless 
the  claimant  under  this  certificate 
■hall  establish  by  positive  proof  that 
the  said  death  or  personal  Injuries 
were  caused  by  external,  violent  and 
accidental  means,  not  the  result  of 
design  of  the  member  or  Euiy  other 
person,"  and  the  insured  being  Injured 
In  lumping  on  a  moving  train.  It  was 
held  that  he  could  recover ;  that  while 
the  Insurer  evidently  Intended  that 
the  word  *^or"  should  be  In  the  tteuse 

Sioted  before  "unless,"  so  as  to  make 
a  new  exceptfon.  It  was  not  there, 
and  the  court  could  not  read  It  Into 
the  clauae.  and  the  condition  "not 
the  result  ot  design"  referred  to 
"means"  or  "injuriesi''  and  proof  that 
neither  was  the  result  of  design  ren- 
dered nugatory  all  that  preceded 
"unless."  Travelers'  Prefert^  Acc 
Assoc  V.  Stone.  60  HL  A.  222. 


curred."  But  it  does  not  protect  the  insurer  where 
insured  attempted  to  get  on  a  car  which  was  not  in 
motion  at  the  time,  although  he  continued  his  effort 
after  it  began  to  move,"  or  where  insured,  attempt- 
ing to  alight  from  a  stationary  car  is  injured  by  a 
sudden  start  of  the  train." 

[  $  150]  b.  Qualiflcation  as  to  Railroad  Employees. 
A  qualification  excepting  railroad  employees  from 
the  operation  of  this  provision  is  valid;  hence  a  re- 
covery may  be  bad  by  such  an  employee  injured 


[c]  when  eeillalon  In- 

■wnsitr  An  accident  policy,  provid- 


ing for  double  indemnity  where  an 
injury  Is  sustained  while  Insured  is 
on  any  car  as  a  passenger,  and  stipu- 
lating that  double  liability  shall  not 
be  payable  for  Injuries  sustained 
while  getting  on  or  off  any  car,  does 
not  Impose  double  liability  for  injuries 
sustained  by  Insured  while  jumping 
from  a  trolley  car  in  Imminent  danger 
of  collision  with  a  vehicle,  Banta  v. 
Continental  Casualty  Co.,  184  Mo.  A. 
222.  118  SW  1140. 

[d]  ratal  as  weU  aa  nonfatal 
Injwrles  «ospted^.^An  accident  jxillcy 
excepted  "injuries"  sustained  while 
entering  or  leaving,  or  trying  to  enter 
or  leave,  any  moving  conveyance,  and 
the  next  paragraph  provided  that  the 
Insurance  should  not  cover  "any  in- 
Jury  fatal  or  otherwise"  due  to  Intoxi- 
cants, anesthetics,  etc  Insured  was 
fatally  injured  while  trying  to  enter 
a  moving  car.  and  In  an  action  on  the 
policy  It  was  contended  that  the  excep- 
tion as  to  injuries  resulting  from  at- 
tempting to  enter  a  moving  conveyance 
applied  only  to  injuries  which  were 
not  fatal,  the  contention  being  that, 
unless  the  provision  was  eo  construed, 
the  words  "fatal  or  otherwise"  in 
the  provision  as  to  Intoxicants,  etc., 
were  given  no  effect  But  it  was  held 
that  the  Insurer  was  not  liable,  the 
court  saying :  "The  argument  seems 
to  be  fallacious.  The  words  fatal 
or  otherwise'  were  not  used  to  qualify 
or  affect  the  Injuries  described  In  the 
former,  but  those  specified  in  the  lat- 
ter sentence.  In  the  sentence  in  which 
they  were  written  only.  They  were 
Inserted  In  this  sentence  to  make  It 
clear  beyond  question  that  all  In- 
juries, whether  fatal  or  otherwise,  re- 
sulting from  Intoxicants,  and  the  other 
causes  there  specified  were  not  cov- 
ered by  the  insurance.    They  accom- 

{illsh  this  purpose,  and  have  their 
ntended  effect  just  as  completely 
whether  the  word  'Injuries'  fn  the 
preceding  sentence  Is  Interpreted  to 
Include  all  Injuries,  or  only  those  that 
are  fatal,  or  those  that  are  not  fatal, 
only.  .  ,  .  The  natural  obvious 
meaning  of  the  provisions  of  a  con- 
tract should  be  preferred  to  any 
curious  hidden  sense  which  nothing 
but  the  exigencies  of  a  hard  case  and 
the  ingenuity  of  a  trained  and  acute 
Intellect  would  dlscovo-.  Delaware 
Ina  Co.  V.  Greer,  120  Fed.  916,  921, 
67  CCA  188,  61  LRA  137.  The  rea- 
sonable and  probable  meaning  of  a 
stipulation  In  an  agreement  should 
be  preferred  to  one  that  Is  Irrational 
and  Improbable.  Pressed  Steel  Car 
Co.  V.  Eastern  R.  Co.,  121  Fed.  609. 
611,  67  CCA  636.  It  Is  certain  that 
the  parties  to  this  contract  excepted 
from  the  Indemnity  it  promised  In- 
juries sustained  while  the  Insured 
was  trying  to  enter  a  moving  car. 
No  reason  occurs  to  us  why  they 
should  except  injuries  thus  sXistalned 
that  were  not  fatal,  and  promise  in- 
demnity for  those  that  were  fatal, 
and  such  a  construction  of  the  con- 
tract would  be  unreasonable  and' 
would  make  an  Improbable  agreement 
The  obvious  and  ordinary  meaning  of 
the  word  'Injuries'  is  all  Injuries, 
whether  fatal  or  not,  and  where  the 
words  of  a  contract  are  dear,  and 
their  common  meaning  la  plain,  there 
Is  no  room  for  construction.  In  the 
light  of  these  established  rules  of 
interpretation  the  fatal  Injury  to  the 
Insured,  which  he  sustained  while  he 
waa  trjing '  to  enter  a  movlnc  >  oar. 


was    excepted    from    the  indemnity 

Sromlsed  by  the  terms  of  his  jrollcy." 
tandard  L..,  etc.,  Ins.  Co.  v.  McNuHy, 
157  Fed.  224.  226,  226,  86  CCA  22. 

[e]  Jvmplag-  from  oonveranoa  to 
escape  danger. — ^Where   an  accident 

[lolicy  provided  for  double  indemnity 
n  case  of  Injury  sustained  while 
riding  as  a  passenger  upon  any  rail- 
way passenger  car,  but  provided  that 
such  double  Indemnity  should  not  be 
payable  for  any  loss  resulting  from 
Injury  sustained  while  getting  on  or 
off,  or  being  on  the  step  or  steps  of 
any  railway  or  street  railway  car,  and 
Insured  was  Injured  as  a  result  of 
his  leaping  from  a  trolley  car  at  a 
time  when  a  collision  appeared  to  be 
imminent  It  waa  held  that  only  the 
single  Indemnity  could  be  recovered. 
The  court  said :  "The  policy  does  not 
undertake  to  state  under  what  circum- 
stances the  party  must  be  off  the  car 
or  In  the  act  of  getting  off,  to  exclude 
double  Indemnity.  If  It  enumerated 
certam  circumstances,  _probably  an 
Injury  received  whUe  off  the  car  or 
getting  off  under  other  circumstances, 
would  lay  the  company  liable  for 
double  Indemnity.  But  it  simply  aald 
double  indemnity  would  be  paid  only 
In  case  the  insured  was  hurt  while 
riding  as  a  passenger  in  or  upon  a 
car.  and  single  Indemnity  ff  he  was 
hurt  while  off  or  getting  off  or  on. 
We  can  see  nothing  ambiguous  in  the 
language  used.  The  argument  Is  put 
forward  that  If  the  car  was  In  flames, 
the  Insured  would  have  to  stay  on  It 
and  be  burnt  to  death  or  lose  the 
riiAit  to  double  Indemnity  if  he  was 
In  some  way  hurt  in  escaping  from 
the  conflagration.  All  msurance  risks 
are  taken  by  companies  on  the  theory 
that  human  nature  will  prompt  a  man 
to  do  all  he  can  In  crises  to  avoid 
Injury,  and  that  the  Insuring  company 
win  get  the  benefit  of  this  Instinct  of 
self-preservation.  The  sum  of  the 
matter  in  the  present  case  Is.  that 
appellant  wa^  willing  to  take  tha 
chance  of  double  liability  from  acci- 
dents occurring  while  respondent  was 
on  a  car;  and  If  he  preferred  to  take 
the  chance  of  Injury  or  death  in 
jumping  off,  he  was  bound  to  do  no 
at  his  own  hazard,  find  not  the  com- 

{•any's.  In  other  words,  the  contract 
9  so  drawn  as  to  exempt  the  com- 
pany from  double  liability  If  the  In- 
sured happens  to  be  off  a  car,  or  get- 
ting off  when  hurt,  no  matter  for 
what  reason,  and  the  company  Is 
entitled  to  the  benefit  of  the  exemp- 
tion." Banta  v.  Cdntlnental  Casualty- 
Co.,  184  Mo.  A.  223,  227.  118  SW 
1140. 

ee.  TerwiUiger  v.  National  Masonic 
Acc  Assoc.,  197  111,  9.  63  NE  1034 
[rev  98  111.  A.  2871  ;  Travelers'  Ins. 
Co.  v.  Snowden.  60  Nebr.  268,  88  NW 
66. 

97.  Klrkpatrlck  v.  Xtxiti  I*  Inn. 
Co..  141  Iowa  74,  117  NW  1111,  22 
LRANS  1266  and  note  (where  tn> 
sured,  while  a  train  which  blocked  & 

?>ubllc  street  was  standing  still,  at- 
empted  to  ->  pass  through  It,  and 
mounted  one  of  the  platfonns  of  a. 
car  of  the  train,  and  went  to  the  Btvpa 
on  the  other  side,  and.  while  he  waa 
In  the  act  of  ailghtlng.  the  train  sud- 
denly started,  fibrowmff  him  to  the 
ground  with  one  arm  across  a  rail, 
where  a  car  wheel  passed  over  It, 
and  It  was  held  that,  since  the  con- 
ditions In  the  policy  referred  to  In- 
sured's conseloiis  act  In  entering  or 
leavlnc  a  movlngaoBvayaiica  ana  Ua 
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while  attempting  to  board  or  leave  a  moving  train;"" 
and  even  vithout  such  qualification  it  has  been  held 
tfaat  an  injured  railroad  employee  will  not  be  pre- 
cluded from  recovering  where  it  is  shown  that  the 
insurer  bad  knowledge  that  he  was  a  railroad  em- 
ployee and  that  it  was  part  of  his  duty  to  get 'on 
and  off  trains  while  in  motion;"  and  this  is  par- 
ticularly true  where  insured's  oecupatidn  is  so  stated 
in  the  application  specifically  made  a  part  of  the 
policy,  as  to  give  this  information  to,  the  insurer.^ 

[i  151]  W.  Siding  in  Conveyance  Not  Provided 
for  Passengeis.  Under  a  i>olicy  excepting  liability 
for  injuries  sustained  while  in  a  conveyance  not  pro- 
vided for  the  transportation  of  passengers,  the  in- 
surer has  been  held  liable  where  insured  was  injured 
while  ridii^  on  an  engine  drawing  a  passenger 
train  ;^  but  such  a  clause  has  been  held  to  preclude 
a  recovery  where  the  insured  attempted  to  board  or 
was  riding  upon  a  cattle  ear.'  An  exception  as  to 
being  in  any  place  in  a  conveyance  not  provided  for 
passengers  during  transit  is  eonatmed  aoeording  to 
its  obvious  intent.* 

152]  23.  On  Platform  or  Steps  of  Moving 
Conveyance.'  A  provision  in  the  policy  excluding 
liability  for  injuries  or  death  from  any  accident  hap- 


belng  on  the  platform  of  a  railway 
coach  when  Injured,  Insured  was  en- 
titled to  a  recovery). 

98.  I>alley  v.  Preferred  Masonic 
Uut  Ace  Assoc.,  102  Mich.  299,  60 
NW  694.  28  UtA  171  [overr  reh  102 
Ulch.  289,  57  NW  184,  28  IjELA  171]  : 
Einpla>-ers'  Uablllty  Amur.  Corp.  v. 
Rocbelle,  13  Tex.  Gv.  A  282.  86  SW 
869:  Accident  Ins.  Ca  of  North 
America  v.  McFee,  7  Montr.  Q.  B. 
265. 

[a1    Baiwaff*  ebeokar^Where  In- 

Enred,  a  bas^ago  checker  of  a  trans- 
fer company,  was  killed  while 
attempting  to  board  a  movinsr  train, 
he  was  considered  a  railroad  employee, 
within  the  meaning  of  such  an  ex- 
ception. Gotten  V.  Fidelity,  etc..  Co.. 
41  Fed.  506. 

[b]  Bvm  after  th*  Innrad  lia* 
left  tha  •mplOT  of  the  railroad  com- 
pany ha  has  been  allowed  to  recover 
for  such  an  injury,  it  appearing  that 
he  had  paid  the  higher  premium  for 
insurance  against  such  risk.  em- 
ployers* Liability  Assur.  Corp.  v. 
Hwhelle,  IS  Tex.  Civ.  A  232,  35  SW 
S69  (where  Insured  at  the  time  of 
bis  Injury  had  ceased  to  be  a  railroad 
employee  and  had  becwne  a  farmer). 

M.  Accident  Ino.  Ca  of  North 
Aiherlca  V.  McFee.  7  Montr.  Q.  B. 
3S5  (where  a  policy  was  Issued  to  a 
lupertntendent  of  a  railway  stlpulat- 
iDfT  against  liability  for  injuries  re- 
sulting from  getting  on  or  off  trains 
while  in  motion.  It  appearing  that  the 
insurer  knew  him  to  oe  a  superintend- 
ent whose  duty  required  him  to  get 
oa  and  off  trains  while  In  motion). 

1.  Dalley  v.  Preferred  Masonic 
Mut  Acc.  Aaaoc.,  102  Mich.  299,  60 
NW  694.  26  LRA  171  [overr  reh  102 
Mich.  '289.  57  NW  184,  26  LRA  171] 
(where  Insured  stated  his  occupation 
as  that  of  conductor  of  a  passenger 
train,  and  the  application  contained 
no  restriction  against  boarding  mov- 
ing convejrances,  but  the  policy  did). 

2.  Berllnger  v.  Travelers'  Ins,  Co., 
121  Cal.  458,  52  P  918,  66  AmSR  49, 
*1  LRA  467  (so  on  the  theory  that 
'nhe  locomotive  la  part  of  the  'con- 
veyance' provided  for  the  transimrta- 
tton  of  passoigers"). 

a.  Travelwa'  Ihs.  Co.  v.  Snowden, 
45  Nebr.  249,  68  NW  892. 

4,  See  Klrkpa trick  v.  JEtnA,  L.  Ins. 
Co..  141  Iowa  74,  117  NW  1111,  22 
LRANS  1255  and  note. 

6.   See  also  supra  ||  149,  150. 

a  Standard  L.,  etc.,  Ins.  Co.  v. 
UeNoIty.  167  Ped.  224,  85  CCA  28; 
Sawtelle  v.  Railway  Pass.  Assur.  Co.. 
n  W.  CUL  Na  11,891.  It  BUtcht 


216 ;  Travelers'  Ins.  Co.  v.  Brook- 
over,  71  Ark.  123,  71  SW  246  ;  Hul! 
V.  Eiqultable  Acc.  Assoc,  41  Minn, 
281.  42  NW  936 ;  Miller  v.  Travelers' 
Ins.  Co.,  89  Mbin.  648,  40  NW  889; 
Travelers'  Ins.  Co.  v.  Snowden,  46 
Nebr.  249.  63  NW  892. 

7,  Preferred  Acc.  Ins.  Co.  v.  Mulr, 
126  Fed.  926,  61  CCA  456;  Standard 
L,.,  eta,  Ins.  Co.  v.  Thornton,  100  Fed. 
582,  40  CCA  664.  49  LRA  116: 

[a]  ninstratlOB.— Where  an  acci- 
dent [K)llcy  exempted'  the  company 
from  liability  in  cSLse  of  injury  while 
Insured  was  attempting  to  enter  or 
leave  any  public  conveyance,  or  while 
riding  in  a  caboose  attached  to  a 
freight  or  mixed  train.  It  did  not,  as 
a  matter  of  law,  preclude  a  recovery 
for  Insured's  death  from  being  thrown 
from  the  platform  of  a  railroad  pas- 
senger car  In  the  daytime  while  the 
train  was  running  between  fifty  and 
sixty  miles  an  hour,  he  having  gone 
to  the  platform  for  the  purpose  of 
vomiting  after  he  had  tried  the  closet 
door  and  found  it  locked.  Preferred 
Acc.  Ins.  Co.  v.  Mulr,  126  Fed.  926, 
61  CCA  466. 

8.  See  Hull  v.  Equitable  Acc. 
Assoc..  41  Minn.  281,  42  NW  936. 

[a]  Xb  aaterml'Blag  lAo  Im  »  rail- 
road •uployee,  regard  must  be  had 
rather  to  the  character  of  the  employ- 
ment than  to  the  person  of  the 
employer.  .  Cotten  v.  Fidelity,  etc.,  Co., 

41  Fed.  606  (vhen  the  Insured,  who 
was  employed  by  a  transfer  company 
to  meet  passenger  trains  for  the  pur- 
pose of  attending  to  the  transfer  of 
baggage  from  such  trains,  was  held 
to  be  a  "railroad  employee"  within 
the  meaning  of  the  exception  in  the 
policy,  although  he  was  not  employed 
by  the  railroad  company. 

[b]  Wben  off  dn^.— The  proviso 
applies  to  a  railroad  employee  who 
Is  not  at  the  time  engaged  In  the 
performance  of  his  duty.  Hull  v. 
Equitable  Acc  Assoc,  41  Minn.  2S1, 

42  NW  936.  But  see  Employers'  Lia- 
bility Aasur.  Corp.  v.  Rochelle,  18 
Tex.  Civ.  A  232,  35  SW  S69  (holding 
that  a  railroad  employee,  insured  as 
such,  did  not  lose  the  benefit  of  the 
exception  In  his  favor  by  becoming  a 
farmer) . 

[cl  Svam  in  th*  abMuoe  of  a 
speolial  «aoeptloa«  the  proviso  does 
not  apply  to  railroad  employes.  Dalley 
V.  Preferred  Masonic  Mut.  Acc.  Assoc., 
102  Mich.  289,  57  NW  184,  26  LRA 
171;  Accident  Ina  Co.  v.  McFee,  7 
Montr.  Q.  B.  256j 

a.  Oa. — Tancey  v.  JBttn^  I*  lam.  Co., 
lOS  Oa.  U9,  U  SB  878. 


pening  while  the  insured  is  standing,  or  riding,  or 
being  on  the  platform  or  steis  of  a  moving  conveyr* 
ance  is  valid  and  protects  the  insurer  in  ease  of  such 
an  accident,*  although  it  has  been  held  not  available 
to  the  insurer  where  the  insured  occupies  the  plat* 
form  of  a  car  temporarily  for  a  necessary  and  proper 
purpose.^ 

SaUroad  employees  are  often  excepted  from  the 
operation  of  such  a  provision.' 

153]  24.  WaUcuig  on  Bailroad— a.  In  Oeneial. 
Accident  policies  often  exclude  or  limit  liability  of 
the  insurer  for  injuries  or  death  resulting  from  any 
accident  to  the  insured  while  walking  on  the  road- 
hedf  right  of  way,  or  bridge  of  any  railroad,  and  no 
recovery  can  be  had  for  an  accident  within  the  scope 
of  such  exception.' 

154]  b.  What  OonrtttutM  Boadbed  or  Bight 
of  W^.  The  term  ''roadbed"  as  used  in  suoh  a 
provision  is  usually  construed  to  mean  only'  that 
part  of  the  right  of  way  whieh  is  occupied  by  the 
ties  and  rails  constituting  the  railroad  track,"*  or 
"all  that  part  of  the  ri^t  of  way  which  may  be 
swept  by  the  moving  rolling-stock,"^'  to  the  exclu- 
sion of  parts  of  either  the  foundation  or  supeiv 
structure   whereon   a   prudent   person   might  b^ 

Ind. — Paclllc  Mut  L.  Ins.  Co.  v. 
Howell.  IS  Ind.  A  519,  41  NB  968. 

Iowa. — McClure  v.  Qreat  Western 
Acc  Assoc,  188  Iowa  824,  110  NW 
486,  119  AmSR  598.  8  LRANS  978 
and  notfli,  18  AnnCaa  41  and  note. 

Mass. — ^Welnschenk  v.  Mtri&  L.  Ins, 
Co.,  188  Mass.  812,  87  NE  242 ;  Keene 
V.  New  England  Mut.  Acc  Assoc,  164 
Mass.  170,  41  NE  208 ;  Piper  v.  Mer- 
cantile Mut  Acc  Assoc,  181  Mass. 
589,  37  NE  759. 

Can. — Nelll  v.  Travellers*  Ins.  Co., 
81  U.  C.  C.  P.  394  raff  7  Ont  A.  670 
(aft  18  Can.  S.  C.  65>1. 

[a]  The  fact  that  the  roadbed  Is 
vsed  by  many  people  as  a  common 
pathway,  without  objection  from'  the 
railroad,  will  not  take  the  case  out 
of  such  an  exception.  Welnschenli  v. 
^tna  L.  Ins.  Co.,  183  Mass.  312,  67 
NE  242;  Piper  v.  Mercantile  Mut. 
Acc  Assoc.,  161  Mass.  689,  37  NE 
759 ;  Osgood  v.  II.  S.  Health,  etc., 
Ina  Co..  76  N.  H.  475,  476,  84  A  50, 
AnnCasl913C  425  (where  It  Is  said: 
"The  question  Is  one  of  contract  be- 
tween Insurer  and  Insured,  and  not 
of  tort  liability  as  between  the  in- 
lured  party  and  those  operating  the 
moving  trains.  Piper  v.  Mercantile 
Mut  Acc  Assoc.  181  Mass.  689,  87 
NB  769"). 

10.  Meadows  v.  Pacific  Mut  I* 
Ins.  Co..  129  Mo.  76,  81  SW  6^8,  60 
AmSR  427. 

[a]  Wide  spaoe  befeweea  traolw*— 
A  space  between  railroad  tracks  of 
the  width  of  ten  feet  and  formed  of 
well  beaten,  levet  and  smoothly  trod- 
den dndera  has  been  held  not  to  be 
a  part  of  the  roadbed  within  the  ex- 
ception. Meadows  V.  Pacific  Mut  L. 
Ins.  Co.,  129  Mo.  76,  31  SW  578,  60 
AmSR  427.  But  compare  JlcClure  v. 
areat  Western  Ace.  Assoc,  133  Iowa 
224,  110  NW  466,  119  AmSR  594. 


[b]  Bntlre  rl^t  of  way  not  la- 
olnded«-^rhe  term  "roadbed''  as  used 
In  such  an  exception,  will  not  be  con- 
strued to  mean  the  entire  right  of  way, 
nor  even  that  part  of  It  which  has 
been  leveled  off  and  constructed  for 
the  purpose  of  putting  a  track  thereon. 
De  Loy  V.  Travelera'  Ins.  Co.,  171 
Pa.  1,  32  A  1106,  60  AmSR  787  and 
note  (where  it  was  held  that  It  is 
evidently  Intended  only  to  exempt  the 
Insurer  from  accidents  to  Insured  In- 
curred while  walking  upon  the  tracks 
or  ties,  or  at  least  while  80  near 
thereto  that  he  would  be  likely  to  be 
hit  by  trains  paasliis  or  repaMbw  on 
the  tracks), 
tl.  OMood  V.  n.  &  Healtb.  eta. 
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withofDt  danger  from  passmg  trains,"  and  praetieally 
the  same  meaning  has  beut  attached  to  the  tenu 
"right  of  way.'"* 

li  155]  c  What  Is  a  Walklnc  on  the  Boadbed. 
Tha  exception  is  not  confined  to  aetnal  walking  on 
the  roadhed,  etc.,  but  includes  its  use  in  any  manner 
as  a  way  or  footpath,  including  running  and  stop- 
ping theretm  in  the  course  of  su^  use."  But  merely 
crossing  a  railroad  track  is  not  within  the  excep- 
tion," especially  where  the  act  is  d<Hie  at  a  well  rec- 
ognized and  long  nsed  place  of  crossiz^.^ 

[$  156]  d.  Intention  of  Insured.  The  exception 
includes  only  eases  where  the  aeeident  happens 
tiirongh  the  insnred  voluntarily  and  intentionally 
being  or  walking  on  the  roadbed  and  not  where  he 
is  there  1^  force  of  accident  or  involuntarily.^' 

[(  167]  e.  Injury  by  Moving  Train.  The  excep- 
tion is  usually  construed  to  apply  only  to  death  or 
injury  caused  by  a  moving  train;"  but  if  it  was  bo 
caused  the  case  is  not  taken  out  of  the  exception  by 
the  fact  that  a  previous  aeeident  prevented  insured 
from  escaping  the  train." 

[(  158]   f.  Exception  of  BaOroad  Employees. 


Railroad  employees  in  the  performance  of  their  da- 
ties  are  usually  excepted  from  the  operation  of  thia 
provision,"*  and  in  such  eases  the  term  "railway 
employee"  refere  to  a  p^wn  employed  to  work  on 
and  about  a  n^lroad,^  but  the  provision  will  apfdy 
to  railroad  employees  mjured  on  railroads  other  than 
that  on  whieh  they  are  employed.*" 

[(159]  Sfi.  In  Wild  or  UadTOiiad  Oonntiy.  An 
exception  as  to  injuries  received  by  izunired  while  ia 
a  wild  and  uncivilized  country  is  not  avulaUe  where 
the  insured  was  injured  while  at  a  sawmill  camp, 
where  several  hundred  people  resided|  although  it 
was  remote  &om  a  railroad.''  Neither  will  the  fact 
that  the  insnred  purposed  a  visit  into  a  wild  coontry, 
and  had  completed  a  part  of  his  journey,  bring  him 
within  the  exception  whrae  he  was  still  in  a  civilized 
country  when  injured.** 

[$  160]  SerS^rond  fhe  Seas.  The  Canal  Zone 
on  the  Isthmus  of  Panama  has  been  held  to  be  "be- 
yond the  seu"  within  the  meaning  of  a  poli^  eov- 
raing  only  injuries  "received  within  the  United 
States  (not  including  its  parts,  beyond  the  seas), 
Mexico  and  Canada.'"' 


XHL   EXTENT  OF  INJUBT  OB  DISABILmT  AS  AFFEOTZNO  INSUBEB'S  LIABILITY 


H  161]  A.  Total  Disability— 1.  In  OanoraL  Ac- 
cident policies  usually  provide  for  the  payment  of  a 
weekfy  indemnity  for  accidents  or  injuries  which 
result  in  "total  disability,"  for  the  period  during 


Ins.  Co.,  76  N.  H.  4TS,  84  A  60, 
AnnCaslSlSC  42S. 

IS.  Standard  L.,  etc,  Iiu.  Co.  t. 
lAngston,  «0  Ark.  S81,  10  8W  427: 
HcClura  T.  Qreat  Weotem  Aca  Asaoc^ 
1S8  Iowa  814.  110  XW  488,  119 
AmSB  898.  8  UtANS  970  and  note, 
18  AnnCas  41  and  note;  FolUs  t. 
U.  a  Mut<ial  Ace.  Assoc.,  94  Iowa 
425,  82  NW  807,  88  AmSR  408,  28 
LRA  78;  Meadows  t.  Padtic  Mut.  L. 
Ins.  Co.,  120  Ho.  78,  81  SW  678,  60 
AmSR  427. 

"The  word  "roadbed,'  when  used  In 
reference  to  rallwaysi  has  a  welt- 
understood  meaning.  It  Is  the  bed  or 
foundation  on  which  the  superstructure 
of  the  railway  rests,  and  the-  super- 
structure ]b  the  sleepers  or  ties,  rails 
and  fastenlUKB.  This,  of  course.  In- 
eludes  the  side  tracks,  which  form  a  part 
of  the  railway.  Santa  Clara  County  v. 
Southern  Pac.  R.  Co.,  118  U.  8.  894, 
6  set  1132.  30  L.  ed.  118 ;  San  Fran- 
cisco V.  Central  Pac.  R.  Co.,  88  CaL 
469,  49  AmR  9S ;  San  Francisco,  etc., 
R.  Co.  V.  State  Bd.  of  Equal.,  60  Cal. 
12 ;  Cass  County  v,  Chicago,  etc^  R. 
Co.,  25  Nebr.  848,  41  NW  246,  2  LRA 
188.  In  this  sense  It  wasi  doubtless, 
used  In  the  policy  sued  on  in  this 
case.  But,  In  using  It  In  this  sense, 
ft  Is  presumed  that  the  parties  had 
reference  to  the  manifer  In  which 
rallrpads  are  usually  constructed,  and 
did  not  include  in  Its  meaning 
the  ends  of  ties  of  unusual  and  ex- 
traordinary length,  and  extending  to 
a  place  where  there  can  be  no  pos- 
sible collision  with   cars,   and  where 

Eersons  standing  or  sitting  would  be 
eyond  the  reach  of  injury  by  passing 
trains."  Per  Battle,  J.,  in  Standard 
L.,  eta,  Ins.  Co.  v.  Langston,  60  Ark. 
881,  88S.  80  SW  427. 

13.  SUIT  V.  .Stna  K  Ins.  Co..  41 
Wash.  199.  208,  88  P  118,  4  LBjLnS 
886  (where  the  court  said:  "We  are 
lacUned  to  construe  the  expreasion 
'right  of  way*  as  meaning  the  war 
that  the  train  has  a  right  to  travel, 
and  can  travel,  viz.,  on  the  track, 
which  designates  the  only  ground 
over  which  the  train  can  travel,  and 
the  only  place  at  which  It  can  do  any 
Injury  to  any  one  trespaaslng  on  its 
right  of  way"). 

14.  Metropolitan  Acc.  Assoc  v. 
Taylor,  71  111.  A.  182  l»n  172  Hi. 
811,  60  NE  116]  :  Correll  v.  National 
Aec.  See.,  189  Iowa  88.  116  NW  1048, 


180  AmSR  294  ;  Ward  v.  Preferred 
Acc  Ins.  Co.,  80  Vt  821,  87  A  821; 
Beard  v.  Indemnity  Ina  Co«  66  W. 
Va.  888,  84  SB  119. 

[a]  ^ValUBT*  OB  the  roadhed 
auvOM  lulng  the  roadbed  aa  and  for 
a  footpath,  and  even  stoppfng  on  It 
In  the  course  of  such  use — as  to  tie 
a  shoe,  to  talk  with  another,  or  to 
rest  for  a  time,  standing  or  sitting, 
but  Intending  to  pursue  the  Journey 
thereon  when  the  occasion  for  such 
suspension  Is  passed.  Metropolitan 
Acc.  Assoc.  V.  Taylor,  71  111.  A.  182 
[as  172  111.  611,  GO  NE  116]. 

18.  TJ,  S. — Traders',  etc.,  Acc.  Co. 
V.  Wagley,  74  Fed.  457,  20  CCA  688. 

Ind. — Phoenix  Acc.,  etc.,  Assoc.  v. 
Lathrop,  41  Ind.  A.  141,  81  NB  227. 

Iowa. — Payne  v.  Fraternal  Acc. 
Assoc.,  119  Iowa  842,  93  NW  861. 

Mass. — ^Keene  v.  New  England  Mut 
Ace.  AsBoc.  164  Mass.  170,  41  NE  208, 

N.  T. — Duncan  v.  Preferred  Mut* 
Acc.  AsBOa,  69  N.  Y.  Super.  145,  13 
NTS  620  [aff  129  N.  T.  622,  29  NE 
1029], 

Pa. — Dougherty  v.  Padflc  Mut  I* 
Ins.  Co.,  164  Pa.  886,  26  A  789.  / 

Ont— Wright  V.  Sun  Mut  L.  Ins. 
Co.,  29  U.  C.  C.  P.  221. 

is.  Payne  v.  Fraternal  Aca  Assoc, 
119  Iowa  342,  93  NW  861 ;  Wilcox 
V.  Central  Acc.  Ins.  Co.,  284  Pa.  68, 
82  A  1093  :  Dougherty  v.  Pacific  Mut 
L.  Ins.  Co.,   164   Pa.   886,   25  A  739. 

[a]  Pnbllo  thorovglifare. — The 

ehrase  '*walklng  or  being  on  the  road- 
ed"  of  a  railroad  ia  not  to  be  con- 
strued with  absolute  llteralneaa,  and 
does  not  obligate  Insured  not  to  cross 
a  railroad  track  at  the  place  pro- 
vided for  the  public  to  cross  it  on 
a  public  thoroughfare.  Traders,  etc., 
Acc.  Co.  V.  Waglcy,  74  Fed.  467,  20 
CCA  688. 

[b]  Bm  oara  Is.  however,  required 
of  Insured  at  such  a  crossing.  Payne 
V.  Fraternal  Acc.  Assoc.  119  Iowa 
842,  98  NW  361. 

XT.  De  Loy  v.  Travelers*  Ins.  Co., 
171  Pa.  1,  32  A  1108,  60  AmSR  787. 

[a]  Stumbling  and  falllog. — Where 
the  Insured  while  running  toward  the 
track  stumbled  and  fell  against  the 
steam  chest  on  the  side  of  the  engine 
of  a  passing  train.  It  was  held  that 
the  exception  did  not  apply.  The  court 
said :  "A  fair  and  reasonable  con- 
struction of  the  phrase  In  question  is. 
voluntarily  and  inwntloBally  bdng  or 


which  snch  disability  continues.  The  coorts  have 
not  ^ven  any  general  definition  of  the  meaning  of 
the  woxds  "total  disability,""  and  what  amounts  to 
a  total  disability  is  a  relative  matter,  and  depends 

walking  on  the  railway  roadbed,  not 
being  there  by  force  <a  accident  and 
Involuntarily,  for  a  mere  cotnparetlt-e 
moment  of  time."  Bqultable  Aca 
Ina  Co.  V.  Oshom,  90  Ala.  801,  207, 
8  S  889,  IS  LRA  287. 

18.  McClure  v.  Qreat  Western 
Acc  Assoc,  188  Iowa  824,  110  NW 
466.  119  AmSR  898.  8  I^NS  970. 
12  AnnCas  41;  De  Loy  v.  Travelers' 
Ina  Co.,  171  Pa.  1,  32  A  1108.  Sft 
AmSR  787 ;  Beard  v.  Indemn.  Ina 
Co.,  66  W.  Va.  283,  64  SE  119. 


[a]    ■tepplag'  off  a  TaUway  trala, 

which  had  stopped  at  a  drawbridge 
at  night,  and  falling  through  a  con- 
cealed hole  In  the  bridge,  is  not  with- 
in the  exception,  since  the  clause 
merely  Implies  that  insured  must  not 
be  on  the  roadbed  or  bridge  for  any 
length  of  time,  and  was  not  for  the 
purpose  of  guarding  against  injuries 
resulting  from  defects,  but  aRainrt 
liability  for  Injury  from  pasiitnft 
trains.  Burkhard  v.  Travelers'  Ina 
Co.,  102  Pa.  262,  48  AmR  206. 

19.  Weinschenk  v.  .iGtna  L.  Ins. 
Co.,  183  Maes.  312,  67  NB  242  (hold- 
ing that  there  could  be  no  recovery 
where  the  Insured,  who  was  volun- 
tarily walking  on  a  railroad  track, 
sprained  his  ankle  and  was  unable 
to  escape  from  a  train  and  was  killed). 

aO.  See  Taney  v.  .^ftna  L.  Ins.  Co, 
108  Ga.  349,  38  SB  979. 

ai.  Taney  v.  ^na  L..  Ina  Cft, 
108  Qa.  849,  88  SE  979  :  Pacific  Mot. 
L.  Ins.  Co.  V.  Howell,  18  Ind.  A  Sl9, 
41  NEl  968. 

[a]  Ome  not  aa  enployee  of  s 
raUroaA  Is  not  entitled  to  the  beneflt 
of  an  exception  of  ralltroad  tmvloytts 
from  the  operation  of  the  provision, 
although  his  duties  require  him  V> 
go  upon  the  roadbed  and  tracks  of 
railroads.  Yancy  v.  ^tna  L.  Uta. 
Co..  108  eta.  349,  88  SE  979. 

32.  Pacific  Mut.  L.  Ins.  Co.  r, 
Howell,  13  Ind.  A  619,  41  NB  9«8. 

83.  U.  S.  Casualty  Co.  v.  Hansen, 
20  Colo.  A.  393,  79  P  176. 

34.  ^tna  L.  Ins.  Co.  v.  Frlersofl. 
114  Fed.  56,  61  CCA  434  (so  holding 
where  insured  was  injured  while  navi- 
gating a  well  known  bay  on  the 
Alaskan  coast  although  an  lalud 
Jou  mey  was  contem  pi^ed  ) . 

36.  Currie  v.  Continental  Casnalt; 
Co..  147  Iowa  281,  126  NW  164,  1» 
AmSR  806. 

M.   I.obdlll  V.  ZAborlDg'  lien's  Bhrt. 
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la^ly  Qpon  the  cireumstaneea  of  each  ease,"^  and 
upon  the  occupation  and  employment  in  which  the 
person  insured  ia  engaged.^  A  policy  desijgnating 
certain  injuries  as  amounting  to  total  disability  does 
not  preclude  a  recovery  for  total  disability  resulting 
from  injuries  other  than  those  specified,  hut  pre- 
cludes a  recovery  as  for  total  disability  when  the 
injoiy  is  of  a  kind  designated  in  the  policy  but  does 
not  reach  the  degree  which  the  policy  contemplates."** 
[i  162]  2.  Associated  Words  of  Limitation — a. 
Jr  QeneraL  The  phrase  ' '  total  disability ' '  is  usually 
found  in  policies  of  insurance  associated  with  limit- 
ing words  of  some  kind  and  the  question  therefore 
bMomea  Iw^ly  one  of  the  construction  of  the  lan- 
guage of  the  policy,  but  even  where  the  language  of 
the  policies  is  substantially  similar,  the  courts  are 


Aid  Anoc.,  69  Minn.  14,  71  NW  698, 
»  AniSR  642  and  uote.  88  LRA  637. 

Mf.  Brothevfaood  of  Xjocamotlve 
Firemen,  etc  v.  Aday,  97  Ark.  426, 
134  SW  92S,  S4  UtANS  IXC:  Swltch- 
nen's  Union  v.  Colvhouse,  ISl  III.  A. 
349  [afT  227  111.  B61,  81  NE  696] ; 
McUahon  v.  Supr«me  Council  O.  C.  F., 
&4  Mo.   A.    468  ;   Hutchinson   v.  Su- 

Jreme  Tent  K.  M.  W.,  68  Hun  SEE, 
S  STYS  801;  Wotcott  V.  United  L-, 
etc.  Ins.  Aasoc.,  B6  Bun  98,  8  NTS 
SC3. 

[a]  That  lasnzwd  was  aliSe  to  ffo 
to  s  doetoz's  olBo*  occasionally  la 
Immaterial  on  the  question  of  total 
disability.  Mutual  Ben.  Aasoc.  v. 
Kancarrow,  18  Colo.  A.  2T4,  71  P 
423. 

[b]  nia1>Uftr  to  psrform  ona's 
ordlBarr  dutlss  la  total  disability. 
Chicago,  etc.,  R.  Co.  v.  Olsen.  70 
Xebr.  669,  B70,  97  NW  881,  99  NW 
347. 

[c]  Aid  ftom  msoluuiloal  tmfl^- 
aaesy — (1)  A  total  disability,  war- 
ranting a  recovery,  does  not  exist 
wbere  the  insured  can  by  the  use  of 
a  mechanical  appliance,  such  as  a 
truss,  continue  to  pursue  hla  ordinary 
business,  .^na  L.  Ina  Co.  v.  Las- 
•eter.  153  Ala.  680,  4E  S  166,  IE 
LRAK8  2B2;  Potter  v.  Columbus 
Acc.  Ins.  Co.,  29  Ind.  210.  (2) 
But  where  the  wearing  of  a  truss  or 
other  appliance  will  not  materially 
lessen  the  disability,  or  will  be  ac- 
companied by  danger  of  serious  Injury 
or  intolerable  discomfort,  the  degree 
of  disability  la  not  affected.  McMahon 
T.  Supreme  Council  O.  C.  F.,  64  Mo. 
A.  468. 

88.  Ark. — Brotherhood  of  Locomo- 
tlve  Firemen,  etc.  v.  Aday,  97  Ark. 
425,  184  8W  988.  84  LRANB  136. 

Utom. — ^LobdiU  V.  Laboring  Hen's 
Hut  AM  AawML,  89  Minn.  14,  71  NW 
«9«.  85  AmSR  64X,  88  LRA  S87. 

Ua — ^Wall  T.  Continental  Casualty 
Co..  Ill  Mo.  A.  804,  86  SW  491 ; 
HcMahon  v.  Supreme  Council  O.  C. 
P..  S4  Mo.  A.  468. 

N.  T. — Hutchinson  v.  Supreme  Tent 
K.  M.  W.,  68  Hun  SEE,  22  NTS  801. 

Eng. — Hooper  v.  Accidental  Death 
Ins.  Co.,  6  H.  ft  N.  E46. 

ra]  •*Votal  dUabUlty^  does  not 
maaa  absolvt*  pbysloal  dlasbUlty 
on  the  part  Of  the  insured  to  trans- 
act any  kind  of  business  pertaining 
to  his  occupation,  and  may  exist,  a1- 
thcnieh  the  Insured  la  able  to  perform 
occasional  acts.  If  he  is  unable  to  do 
any  substantial  portion  of  the  work 
connected  with  his  occuratlon.  Broth- 
erhood of  Locomotive  Firemen,  etc. 
T.  Aday.  97  Ark.  "426,  134  SW  928, 
34  LFtANS  126  :  Continental  Casualty 
Co.  V.  Wynne,  36  Okl.  326.  129  P  16. 
'Total  disability  must,  from  the  ne- 
cessity of  the  case,  be  a  relative  mat- 
ter, and  must  depend  largely  upon 
Uie  occupation  and  employment  In 
vhlch  the  party  insured  Is  engaged. 
One  can  readily  understand  how  a 
pemm  who  labors  with  \hls  hands 
voold  be  totally  disabled  only  when 
tie  cannot  labw  at  all.  But  the  same 
nde  woDld  not  apply  to  the  case  of 
a  proCflgnloiial  man  irtioss  duties  n- 


qutre  the  activity  of  the  brain,  and 
which  Is  not  neoeaaarily  impaired  by 
serious  physical  Injury,  If  a  person 
engaged  ia  the  general  practice  of 
medicine  and  surgery  is  unable  to  go 
about  his  buslnesq,  enter  his  office 
and  make  calls  upon  any  of  his  pa- 
tients, but  is  conflned  to  the '  bed,  as 
In  this  instance,  and  enabled  only  to 
exercise  his  mind  on  occasional  ap- 
plications to  him  for  advice,  he  may 
be  said  to  be  totally  disabled  within 
t^e  meaning  of  the  provision  of  this 
policy."  Wolcott  v.  United  I*,  etc., 
Ins.  Assoc,  6S  Hun  98.  100,  S  KTS 
263. 

39.  Switchmen's  Union  ot  North 
America  V.  Colehouse,  287  111.  561, 
81  NE  696. 

30.  Smith  V.  Supreme,  Lodge  O.  S. 
F.,  62  Kan.  76,  61  P  416  (holding  that 
the  loss  of  one  arm  does  not  consti- 
tute total  disability  where  the  policy 
provides  that  the  loss  of  one  arm  and 
the  permanent  crippling  of  the  other 
shall  be  so  regarded). 

81.  Pacific  M«t.  L.  Ins.  Co.  v. 
Branham,  34  Ind.  A.  248,  70  NE  174  ; 
Commercial  Travelers'  Mut.  Aco. 
Aasoc.  v.  Springsteen,  28  Ind.  A.  6B7, 
66  NE  978  ;  Sawyer  v.  U.  a  Casualty 
Co.,  (Mass.)  8  AmLRerNS  288;  Gor- 
don V.  U.  S.  Casualty  Ca,  (Tenn.  Ch. 
A.)  54  SW  98. 

[a]  XssbUity  to  do  sKtotaBUauy 
all  Uads  of  Mteastomsa  labor  to 
some  extent  Is  essential  to  satisfy 
a  provision  requiring  the  insured  to 
be  totally  disabled  from  followmg  his 
usual  occupation.  Sawyer  v.  U.  S. 
Casualty  Co.,  (Maes.)  8  AmLRegNS 
233  (holding  that  where  Insured,  after 
the  accident.  Is  able  to  do  some  parts 
of  the  work  he  has  been  accustomed 
to  do,  although  only  for  a  short  time 
and  with  great  difficulty,  he  cannot 
recover,  although.  If  he  Is  unable  to 
do  certain  portions  of  his  work  at  all, 
he  can  recover. 

[b]  A  raUvoad  awltoiunan  who 
had  lost  all  the  Angers  of  one  hand 
by  an  accident  was  "[wholly]  unable 
to  direct  or  perform  the  kind  of  busi- 
ness or  labor  which  he  has  always 
followed."  Hutchinson  v.  Supreme 
Tent  K.  M.  W.,  S8  Hun  855,  22  NYS 
801. 

89.  Pacific  Mut.  L.  Ins.  Co.  v. 
Branham,  34  Ind.  A.  243,  70  NB  174  ; 
Commercial  Travelers'  Slut.  Acc. 
Assoc.  v.  Springsteen,  23  Ind.  A.  8S7, 
55  NE  973  ;  Gordon  v.  U.  S.  Caaualtj- 
Co..  (Tenn.  Ch.  A.)  54  SW  98. 

[al  A  drngglst  who  lost  his  am 
through  an  accident  could  not  recover 
as  for  a  total  disability,  under  a  policy 
containing  suc^  a  provision.  Smith 
v.  Supreme  Lodge  O.  S.  F.,  (Kan.)  61 
P  416. 

33.  Colo. — U.  S.  Casualty  Co.  v, 
Hanson,   20  Colo.  A.  393,  79  P  176. 

Ind. — Pacific  Mut.  L.  Ins.  Co.  v. 
Branham,  34  Ind.  A.  243,  70  NE  174; 
Commercial  Travelers'  Mut.  Acc. 
Assoc.  V.  Springsteen,  23  Ind.  A,  6B7, 
65  NE  973. 

Kan. — United  Commercial  Travelers 
v.  Bunes,  72  Ran.  298.  80  P  1080. 
88  P  1099,  7  AnnCas  809  and  not*. 


not  always  in  accord  as  to  ■  what  is  to  be  ineloded 
under  the  term  "total  disability." 

163]  b.  To  Follow  Usual  Occupation  or  Em- 
ployment. Total  disability  to  follow  one 's  usual  oc- 
cupation or  emplojrment  as  used  in  an  accident 
policy  means  wholly  disabled  from  performing  the 
usual  and  customary  duties  of  one's  employment/^ 
and  consequently  the  insurer  is  not  liable  as  for  total 
disability  where  the  accident  has  merely  prevented 
the  insurer  from  accomplishing  as  much  in  a  day '9 
work  as  before.'^  But  where  the  insured  is  inca- 
pacitated from  performing  any  substantial  part  of 
his  ordinary  duties  a  case  of  total  disability  is  pre- 
sented, although  he  is  still  able  to  perform  a  few 
minor  duties,"  and  a  fortiori  mere  attendance  at  the 
insured's  place  of  business  will  not  prevent  a  re- 

Me. — ^Toung  v.  Travelers*  Ina  Co* 
80  Me.  244,  18  A  896. 

Mich. — Hchn  V.  Inter-State  Casualty 
Co.  lie  Mich.  79,  72  NW  1106;  Tur- 
ner V.  Pidellty,  etc.,  Co»_  112 
Mich.  426.  TO  NW  898,  <T  AmSR  428, 
88  LRA  628, 

Minn. — ^LobdUl  v.  Laboring  Men's 
Mut.  Aid  Assoc.,  69  Minn.  14,  71  NW 
696,  66  AmSR  642  and  note,  38  LRA 
E37. 

Mo. — James  v.  U.  S.  Casualty  Co., 
113  Mo.  A.  822,  88  SW  125;  Wall  v. 
Continental  Casualty  Co.,  Ill  Mo.  A, 
504,  86  SW  491. 

N.  H. — Thayer  v.  Standard  L.,  etc.. 
Ins.  Co.,  68  N.  H.  677,  41  A  182. 

N.  T. — Neafie  v.  Manufacturers'  Acc 
Indemn.  Co.,  56  Hun  111,  8  NTS  202; 
Wolcott  V.  United  L.,  etc..  Ins.  Assoc., 
EE  Hun  98,  8  NTS  268;  Baldwin  v. 
Fraternal  Acc.  Assoc.,  21  Miac.  124, 
46  NTS  1016  [arr  29  App.  IMv.  627, 
E2  NTS  1186  (IM  N.  Y.  Toi.  64  NB 
1089)1. 

Tenn. — Gordon  v.  U.  S.  Casualty 
Co..  (Ch.  A.)  54  SW  98. 

[a]  A  farinat  may  recover  as  for 
total  disability  where  he  is  Incapoci-' 
tated  from  doing  the  ordinary  and 
customary  work  on  the  farm,  al- 
though he  can  milk  a  little  and  do 
some  light  work  In  the  bam.  Sawyer 
V.  U.  3.  Casualty  Co.,  ( Mass. )  8 
AmLRegNS  238. 

[b]  losman. — ^Where  insured  was 
described  as  "by  profession,  occupa- 
tion, or  employment,  an  iceman  (pro- 

Srietor),"  ana  at  times  helped  In 
ellvering'  Ice,  and  while  thus  engaged 
received  an  Injury  which  disabled  him 
from  engaging  In  the  delivery  of  Ice, 
although  he  was  able  to  be  about  and 
give  general  directions  to  persona  who 
took  his  place  as  Iceman  during  the 

EBriod  of  disability,  it  was  held  that 
B  was  toUUy  disabled  within  the 
meaning  ot  the  policy.  Neafle  v. 
Manufacturers'  Acc.  Indemn.  Co.,  65 
Hun  in,  8  NTS  202. 

[c]  Fhysleiaaw— Where,  the  Insured, 
a  physician,  in  consequence  of  acci- 
dental Injuries,  was  conflned  to  his 
room  and  bed  for  several  weeks,  and 
was  unable  to  go  on  his  rounds  or  to 
visit  any  patient,  although  he  did, 
during  the  time,  occasionally  permtt  a 
patient  to  come  to  his  bedside,  when 
he  would  make  some  examination, 
and  at  times  reached  for  or  received 
certain  medicines  In  his  room  which 
he  advised  to  be  administered,  but 
never,  so  far  as  the  evidence  showetl, 
did  he  leave  his  bed  during  this 
time,  and  his  attending  physician  was 
very  strenuous  In  enforcing  his  advice 
that  he  should  remain  in  bed.  It  was 
held  that  he  waa  totally  disabled 
within  the  meaning  of  the  policy. 
Wolcott  V.  United  L.,  etc.,  Ins.  Assoa, 
66  Hun  98,  8  NYS  263. 

[d]  0ollol8or  and  registrar  of 
o<mnty  oonxt^— In  Hooper  v.  Acciden- 
tal Death  Ins.  Co.,  6  H.  &  N.  E46,  the 
policy  provided  that  in  case  the  acci- 
dent did  not  cause  the  death  of 
insured  Immediately,  but  caused  any 
bodily  Injury  to  insured  so  serious 
as  wholhr  to  disable  him  from  fol- 
lowing his  usual  busiBMs,  occupation, 
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covery  where  he  is  wholly  anable  to  ^utehu^  a^y 
of  the  duties  of  his  position.*^ 

164]  c.  To  Transact  Any  and  Every  Kind  of 
Basin  ess  Pertaining  to  Occnpation.  There  is  no 
total  disability  to  transact  any  and  every  kind  of 
business  pertaining  to  one's  occupation  where  in- 
sured, although  uAable  to  perform  some  of  his  du- 
ties, remains  able  to  perform  others  and  it  is  not 
saffieient  that  he  eannot  perform  his  duties  as 


or  pursuits,  the  Insurer  would  pay 
compensation  In  money  at  a  certain 
rate  per  week  durins  the  continuance 
of  «uch  disability.  Insured,  a  solicitor 
and  registrar  of  a  county  court, 
sprained  his  ankle  severely  and  was 
unable  'to  get  downstairs  for  soma 
weeks ;  thus  he  was  prevented  from 

f asslng  his  accounts  as  registrar,  and 
rom  attending  various  places  in  the 
interests  of  his  clients,  but  he  was 
able  to  write  letters  and  give  direc- 
tions' to  a  clerk.  It  was  held  that  he 
was  totally  disabled  from  following 
hla  usual  occupation,  business,  or  pur- 
suits, within  the  meaning  of  the 
policy. 

34.  Hohn  V.  Inter-State  Casualty 
Co.,  115  Mich.  79,  72  KW  1105;  Tur- 
ner V.  Fidelity,  etc..  Co.  112  Mich.  425, 
70  NW  898,  67  AmSR  428  and  note, 
38  LRA  629 ;  Baldwin  v.  Fraternal 
Acc.  Assoc.,  21  Misc.  124,  46  NTS 
1016  [afr  29  App.  Dlv.  627.  62  NYS 
1136   (159  N.  T.  561,   G4  NE  1089)]. 

35.  Iowa. — McKlnley  v.  Bankers' 
Acc.  Ins.  Co..  106  Iowa  81,  75  NW 
670. 

Kan. — Smith  v.  Supreme  Ixtdse  of 
O.  S.  F.,  61  P  416. 

Minn. — Lobdlll  v.  Laboring  Men's 
Mut.  Aid  Assoc,  69  Minn.  14,  71  NW 
6««.  «E  AraSR  642  and  note,  88  LRA 
6S7. 

Nebr. — Goad  v.  Travelers'  I&8.  Ca, 
SI  Nebr.  668,  86  NW  668. 

Pa. — Splcer  v.  Commercial  MuL  Ace. 
Co..  4  Pa.  Dlst  S71.  16  Pa.  Co.  168. 

Vt — Bylow  V.  Union  Casualty,  etc., 
Cc^78  Vt  825,  47  A  1066. 

Wis. — Merrill  v.  Travelers'  loa  Co.. 
91  Wis.  329.  64  NW  1039. 

[a]  Wli«r«  the  Insarod  cctonui  to 
Us  Temlar  occupation  and  reoelTes 
the  sane  salary,  he  cannot  recover 
indemnity  from  the  date  of  such  re- 
turn, although  he  Is  stfU  unable  to 
fully  discharge  the  duties  of  hla  em- 
ployment. Raybum  v.  Pennsylvania 
Casualty  Co.,  141  N.  C.  425,  64  SB 
283. 

[b]  Attorney  at  law^Where  In- 
sured, an  attorney,  fell  and  cut  the 
thumb  of  his  right  hand  on  a  chair,  and 
for  about  twenty-six  weeks  was  unable 
to  use  that  hand,  and  the  Injury  to 
the  hand  was  severe,  and  insured 
suffered  much  pain,  but  the  evidence 
was  that  after  the  Injury  and  during 
the  time  that  indemnity  was  claimed 
under  the  policy  plaintiff  was  at  his 
office  durlnR  office  hours  and  attend- 
ing to  professional  buslnesSi  advlslnB 
clients,  accepting  employment  as  at- 
torney, commencing  suits,  and  he  did 
not  remember  to  have  refused  during 
that  time  to  accept  employment  as 
an  attorney  on  account  of  the  Injury, 
and  In  reply  to  the  question  as  to 
what  extent  he  was  disabled,  the 
plaintiff  stated  :  "Simply  to  the  extent 
of  not  being  able  to  use  my  hand ; 
that  Is  all,"  it  was  held  that  insured 
could  not  recover,  the  Injury  being  so 
slight  as  not  to  seriously  Interfere  with 
the  prosecution  of  his  profession.  IT.  S. 
Mutual  Acc.  Assoc.  v.  Millard,  43  111. 
A.  148. 

[c]  lCanufaotiiTer«--In  Oracey  v. 
People's  Mut.  Acc.  Ins.  Assoc.,  21 
PittBbLegJNS  (Pa.)  25,  the  Insured, 
who  was  classed  as  a  manufacturer, 
fell  on  the  Ice,  breaking  his  arm, 
necessitating  the  carrying  of  it  in  a 
sling,  and  the  injury  and  pain  were 
such  as  to  prevent  him  from  lying  In 
bed,  and  the  only  sleep  he  obtained  for 
several  weeks  was  In  a  chair,  and 
he  was  able  to  go  to  his  factory  and 
give  a  few  general  orders,  but  was 


not  able  to  remain  any  length  of 
time,  and  tt  was  held  that  he  was  not 
wholly  "disabled  from  the  prosecution 
of  any  and  every  kind  of  t>U8lneas 
pertaining  to  his  occupation,"  within 
the  meaning  of  the  policy. 

[d]  Merohaiit. — In  Saveland  v.  Fi- 
delity, etc.,  Co.,  67  Wis.  174,  SO  NW 
237,  58  AmR  86S,  the  insured,  a 
merchant,  received  an  injury  to  his 
ankle  which  rendered  It  necessary  for 
him  to  go  about  his  business  in  a 
buggy,  and  in  this  way  even  be  was 
able  to  attend  to  a  small  portion  of 
his  business  only,  and  it  weuB  held 
error  to  Instruct  the  Jury  that  de- 
fendant was  to  pay  the  amount  agreed. 
If  by  the  accident  plaintiff  had  been 
disabled  In  any  way  from  prosecut- 
ing the  business  In  which  he  was 
engaged,  and  that  plaintiff  was  en- 
titled to  recover  for  such  time  as  he 
was  "rendered  wholly  unable  to  do 
his  accustomed  labor;  that  Is,  to  do 
substantially  all  kinds  of  his  accus- 
tomed labor  to  some  extent"  To 
same  effect  see  McKlnley  v.  Bankers' 
Acc.  Ins.  Co.,  106  Iowa  81,  76  NW 
670.  ■ 

[el  m«tlMa  yantUman.— The  In- 
sured was  described  as  "a  retired 
[gentleman]"  and  It  appeared  that 
he  had  no  occupation  except  to  amuse 
hbnseU;  that  his  Income  was  derived 
from  Investmaots :  that  he  had  a  shop 
at  his  house  where  he  worked  for 
amusonent;  that  he  was  a  stock- 
holder and  director  in  a  wagon  fac- 
tory, and  at  times  used  some  of  the 
machinery  of  the  wagon  shops  in 
connection  with  his  amusement ;  and 
that  while  using  such  machinery  he 
received  the  Injury  for  which  he 
claimed  Indemnity  under  his  pQllcy. 
The.  injury  consisted  of  a  bruise' and 
cut  on  the  back  of  his  right  hand 
caused  from  a  blow  from  a  \^tlck 
which  was  thrown  backward  from  a 
buzz  saw  that  he  was  using  in  the 
wagon  shop.  In  consequence  of  which 
ho  was  deprived  of  the  use  of  hla 
hand  to  a  greater  or  lesser  extent 
during  a  period  of  some  months.  It 
was  held  that  he  was  not  wholly  dis- 
abled and  prevented  from  the  prosecu- 
tion of  every  kind  of  Business 
pertaining  to  the  condition  of  a  re- 
tired gentleman,  and  therefore  that 
he  was  not  entitled  to  recover.  Knapp 
v.  Preferred  Mut.  Aca  Assoc.,  68  Hun 
84,  6  NYS  67  [dbun  app  ISO  N.  T. 
686,  29  NE  160].  ■ 

It}  A  nrttokmaiB  leataur  om  ey* 
may  show  that  it  totally  disables  him 
from  discharging  his  duties  and  re- 
cover the  full  Insurance  under  a 
policy  insuring  him  against  total  dis- 
ability to  perform  the  duties  of  a 
switchman.  Switchmen's  Union  of 
North  America  v.  Colehouse,  227  111. 
661,  81  NG  696. 

[g]  Bt«reotrp«r.->The  loss  of  the 
fingers  of  both  hands  constitutes  total 
disability  to  a  stereo^per.  Cook  v. 
Benefit  League,  76  Minn.  888,  79  NW 
320. 

[h]  OonslriuiUon    of   poUoj  by 

parties. — Where  the  policy  stated  that 
the  Insured  was  "by  occupation  a 
proprietor,  wholesale  and  retail  queens- 
ware  (ofnce  duties  and  traveling 
only),"  It  was  held  that  the  Insurance 
extended  only  to  a  disability  which 
prevented  him  from  transacting  office 
duties  or  traveling,  but  that  where 
the  parties,  on  the  trial,  without  ob- 
jection, extended  their  inquiry  to  dis- 
ability to  perform  any  of  the  duties 
of  wholesale  and  retail  proprietor,  they 
construed   the   policy   to   covet  the 


effectively  as  before  the  accident but  when  insured 
is  prevented  by  his  injury  from  doing  all  the  sub- 
stantial acts  required  of  him  in  his  business  be  is 
within  such  a  provision  of  tbe  policy,  notwithstand- 
ing the  fact  that  he  is  able  occasionally  to  perform 
some  single  act  connected  with  some  kind  of  busi- 
ness pertaining  to  his  occupation."'  When  the  evi- 
dence shows,  without  conflict,  that  insured  is  totally 
disabled  from  transacting  any  bnsine'ss  whatever,  an 
whole  line  of  the  Insured's  duties  and 


line  of  the  insured's  dtnles  and 
were  bound  thereby.  James  v.  U.  S. 
Casualty  Co.,  118  Mo.  A.  622,  88  SW 
126. 

3a,  New  York  Fidelity,  etc.,  Co.  v. 
Oetzendanner,  98  Tex.  487,  66  SW 
326  [rev  (Clv;  A.)  66  SW  179  (aft 
reh  22  Tex.  Clv.  A.  76,  63  SW  88B)]. 

37.  Colo. — U.  S.  Casualty  Co.  v. 
Hanson,  20  Colo  A.  393,  79  P  176. 

Ind. — ^Pacific  Mut  Ins.  Ca  v.  Bran- 
ham,  34  Ind.  A.  212,  70  NE  174; 
Commercial  Travelers'  Mut  Acc.  Assoc. 
V.  Springsteen,  28  Ind.  A.  667.  66 
NE  978. 

Me. — Young  v.  -Travelers'  Ins.  Co., 
80  Me.  244,  13  A  896. 

Mich. — Hohn  V.  Inter-State  Casualty 
Co..  115  Mich.  79,  72  NW  1106;  Tur- 
ner V.  Fidelity,  etc.,  Co.,  112  Mich. 
426.  70  NW  S98,  67  AmSR  428  and 
note,  38  LRA  629. 

Minn. — Monahan  v.  Supreme  Lodge 
O.  C.  K.,  88  Minn.  224,  92  NW  972: 
Lobdlll  v.  Laboring  Men's  Mut.  Aid 
Assoc.,  69  Minn.  14.  71  NW  696.  66 
AmSR  542  and  note.  38  LRA  537. 

N.  H. — Thayer  v.  Standard  L..  etc., 
Ins.  Co.,  68  N.  H.  577.  41  A  182. 

N.  Y. — Wolcott  v.  United  U,  etc, 
Ins.  Assoc.,  66  Hun  98,  8  NYS  263; 
Baldwin  v.  Fraternal  Aco.  Assoc.,  21 
Mlac.    124,    46    NYS  1016. 

"^We  would  also  hesitate  to  decide 
that,  although  the  person  was  dis- 
abled wholly,  in  the  opinion  of  med- 
ical experts,  from  transacting  any  part 
of  his  busineBB  by  reason  of  the 
danger  of  life  which  might  result, 
yet,  if  by  a  strenuous  exercise  of  will 

{lower  he  should  overcome  his  physical 
nflrmltles  long  enough  to  do  some- 
thing in  a  spasmodic  way  toward  the 
prosecution  of  his  ordinary  trade, 
business,  or  profession,  he  would  for- 
feit the  Indemnity  contracted  for 
under  an  agreement  like  that  In  the 
present  case.  (Brendon  v.  Traders', 
etc..  Acc.  Co.,  84  App.  Dlv.  630,  82 
NYS  860.)  In  the  case  of  Lobdill 
V.  Laboring  Men's  Mut.  Aid  Assoc.. 
69  Minn.  14,  17,  71  NW  696.  66  AmSR 
642,  88  LRA  537,  It  was  said :  'But 
the  mere  fact  that  he  might  be  able, 
with  due  regard  to  his  health,  to 
occasionally  perform  some  single  and 
trivial  act  connected  with  some  kind 
of  business  pertaining  to  his  occupa- 
tion as  a  merchant  would  not  render 
his  disability  partial  instead  of  total, 
provided  he  was  unable,  substantially 
or  to  some  material  extent,  to  trans- 
act any  kind  of  business  pertalninic 
to  such  occupation.    To  illustrate  this 

§ reposition  by  reference  to  the  evi- 
ence  In  this  case.  It  appears,  as  we 
shall  assume  that  on  one  or  two 
occasions  where  the  plaintiff  went  into 
his  store  when  down  town  for  other 
purposes  he  handed  out  some  small 
article  to  a  customer,  and  took  the 
change  for  It.  This  would  not  neces- 
sarily prove  that  he  was  able  to  at- 
tend to  the  business  of  waiting  on 
customers,  and  that  he  was  not 
"wholly  disabled"  within  the  meaning 
of  the  policy.  He  might  be  able,  on 
temporary  visits  to  the  store,  occa- 
sionally to  perform  a  trimng  act  of 
this  nature,  and  yet  be  substantially 
and  essentially  unable  to  transact  any 
kind  of  bushiess  pertaining  to  his 
occupation  of  merchant.' "  Per  Smith, 
J.,  in  United  Commercial  Travelers  v. 
Barnes,  72  Kan.  293,  302.  80  P  1020, 
82  P  1099,  7  AnnCas  809  and  note, 

[a]  Total  dlMUU^  to  perform 
aaa  part  of  one's  tatsM  means  any 
substantial  part  Jama  v.  IT.  8.  Ca»- 
ualty  Co.,  118  Ma.  A.  682,  88  SW  111. 
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inqoury  into  the  partienlar  duties  pertaining  to  his 
oec^pation  sa  stated  in  the  poliey  is  unneceBsary.'' 

Wiiere  Insnnd  is  dasslfied  as  being  en^ed  in 
two  occttpations,  he  must  show  a  total  Usability 
preventing  him  from  engaging  in  either  in  order  to 
recover  on  the  policy.** 

A  mental  ffiMbilitjr  resulting  from  an  aoeident  is 
subject  to  the  same  rules  as  thou^  the  disability 
were  physical.*" 

Best  necessary  for  recuperation.  A  total  disa- 
bility ^ista  if  insured's  injuries  are  of  such  a  char- 
acter that  common  pmdenee  requires  him  to  desist 
from  his  labors  and  rest  as  long  as  it  is  reasonably 
necessary  to  effect  a  speedy  cure.*"^ 

[$  165]  d.  To  Follow  Usual  or  Some  Other  Oc- 
cupation. A  policy  providing  indemnity  for  total 
disability  of  the  insured  to  follow  "his  usual  or 
some  other  occupation,"  has  been  construed  as  re- 
ferring to  either  the  usual  occupation  of  the  insured, 
or  another  occupation  with  which  he  is  familiar  and 
which  requires  substantially  the  same  physical  and 


mental  ability  as  his  usual  occupation.^ 

166]  e.  To  Follow,  Any/Occnpation.  Where 
the  policy,  while' providing  indemnity  when  the  in- 
sured is  permanently  disabled  from  ftdlowing  his 
usual  or  other  occupation,  at  tiie  same  time  defines 
the  disability  which  shall  entitle  him  to  recover  as 
one  which  shall  permanently  prevent  him  from  fol- 
lowing any  oeenpation  whereby  he  can  obtain  a 
livelihood,  it  has  been  held  that  there  can  be  no  re- 
covery if  the  insured  can  earn  a  living  at  any  other 
occupation,  although  incapacitated  for  his  original 
profession  or  oeenpation."  But  the  question  whether 
the  insured  ia  disabled  from  prosecuting  some  other 
occupation  is  to  be  determined  by  a  consideration  of 
his  education,  experience,  age,  and  natural  ability.^ 
[$  167]  f.  To  Transact  Any  and  All  Kinds  of 
Buriness.  Under  a  provision  for  an  indemnity  where 
the  insured  is  "totally  disabled  and  prevented  from 
the  transaction  of  all  kinds  of  business"  there  can 
be  no  recovery  when  the  insured  is  totally  disabled 
in  his  own  occupation  merely,  provided  he  is  able  to- 


ss. Bean  v.  Travelers'  Ins.  Co.,  94 
Cat  Ml.  29  P  1113  (where  defeodant 
by  Its  policy  insured  plaintiff  "under 
classification  preferred  Cbeing  a  capt- 
tallcrt  by  occupation]  .  .  .  against 
loss  of  time  .  .  .  resulting  from 
bodily  injuries  .  .  .  which  shall, 
Independently  of  all  other  causes,  im- 
medla.tely  and  wholly  disable  him  from 
transacting  any  and  every  kind  of 
business  pertaining  to  hla  occupation 
above  stated,"  and  It  was  held  that 
the  policy  did  not  class  the  plaintiff 
as  a  capitalist,  bat  simply  Insured 
him  In  a  preferred  class,  because  he 
was  a  capitalist  by  occupation ;  that 
the  policy.  In  order  to  entitle  plaintiff 
to  recover,  required  that  he  be  totally 
disabled  from  transacting  any  business 
pertaining  to  the  occupation  of  capi- 
talist, but  that  under  the  circumstances 
of  the  case  It  was  not  necessary  to 
determine  what  kinds  of  business  per- 
tain to  a  capitalist,  since  the  evidence 
showed,  without  conQlct,  that  plaintiff 
was  totaMy  disabled  from  transacting 
any  business  whatever,  and  as  the 
whole  must  Include  the  parts,  that  he 
was  disabled  from  transacting  any 
buslneBa  as  &  capitalist) . 

a«.  Ford  V.  17.  S.  Mutual  Ace.  Be- 
lief Co.,  148  Mass.  ISS,  19  NB  1S9, 
1  LR-A.  700  (where  the  policy  described 
Insured  as  a  "leather-cutter  and  mer- 
chant,'* and  provided  that  he  should 
receive  a  certain  weekly  Indemnity  if 
he  should  be  wholly  disabled  from 
pursuing  bis  occupation  by  an  acci- 
dent :  and  It  also  recited  that  he  was 
insured  under  "classification,  medium," 
and  that  engaging  In  a  more  hasard- 
ooa  occupation  should  increase  the 
indemnity  proportionately,  and  that 
be  should  not  be  entitled  to  indem- 
nity beyond  the  money  value  of  his 
time ;  and  the  back  of  the  policy 
contained  a  "classification  of  risks," 
tbe  preferred  class  Including  "mer- 
diant."  and  the  medium  class  pro- 
viding tor  less  Indemnity,  but  not  in 
termfl  including  a  "leather-cutter,"  and 
It  was  held  that.  In  order  to  recover 
an  Indemnity  under  the  policy,  in- 
sured must  show  a  disability  both  as 
a  lea.thM'-cutter  and  as  a  merchant). 

40l  Fidelity,  etc.,  Co.  v.  Oetzen- 
danner.  98  Tex.  487,  K«  8W  326  [rev 
(Civ,  A.)  55  SW  179  (aff  reh  22  Tex 
Civ.  A-  7«.  BS  SW  888)]. 

41.  Mutual  Ben.  Assoc.  v.  Nan- 
carrovr.  18  Colo.  A.  274,  71  P  428; 
Young  V.  Travelers*  Ins.  Co.,  80  Me. 
244.  18  A  896  ;  Lobdlll  v.  Laboring 
Hen's  Mut.  Aid  Assoc.,  69  Minn.  14, 
n  irW  «»«,  «6  AmSR  642,  U  LRA 
887;  Wolcott  T.  United  U,  etc.,  Ins. 
Assoc    S8   Hun   88,   8  NTS  861. 

40;.  Netll  V.  OT^ee  of  United 
Frlendit  149  N.  T.  480,  44  NE  146, 
(2  AmSR  788  [afC  78  Hun  266,  28 
ITTS  §88]  (where  plaintiff,  a  railroad 

a  c. 


brakeman,  was  Insured  against  In- 
juries permanently  disabling  him  from 
following  "his  usual  or  some  other 
occupation,"  and  having  been  totally 
disabled  by  the  loss  of  a  leg  from 

Sursuing  his  usual  occupation  as 
rakeman,  he  claimed  the  Indemnity, 
which  was  resisted  on  the  ^ound  that 
"some  other"  meant  "any  other"  and 
that  consequently  the  plaintiff  was  not 
entitled  to  recover  because  it  appeared 
that  he  had  since  been  employed  as 
a  watchman  and  therefore  was  not 
disabled  from  following  "some  other 
occupation,"  and  It  was  held  that 
plaintiff  was  entitled  to  the  Indemnity). 

rartlMr  xestrlotlon  as  to  any  oo- 
oupatton  see  Infra  I  166. 

43.  Albert  v.  Order  of  Chosen 
Friends,  84  Fed.  721  (where  the  In- 
sured, a  barber,  received  an  Injury 
which  '  prevented  him  from  following 
his  occupation,  but  he  opened  a  restau- 
rant and  thereby  made  a  living,  and 
the  court  held,  on  demurrer  to  an 
answer  averring  such  facts,  that  the 
circumstance  tiiat  the  Insured  was 
obtaining  a  living  from  his  business 
as  a  restaurant  keeper  was  a  good 
defense  to  the  action,  although  the 

SlalntUt  was  disabled  from  following 
Is  occupation  as  barber.  It  was  con- 
tended In  this  case  that  the  words 
"or  other  occupation"  meant  "or  other 
like  occupation,"  and  that  the  fact 
that  the  Insured  was  earning  a  living 
in  a  totally  dissimilar  occupation  was 
no  bar  to  a  recovery,  but  the  court 
said  that  there  was  no  room  for  the 
application  of  the  rule  of  ejusdem 
generis ) . 

44.  Wall  v.  Continental  Casualty 
Co.,  Ill  Mo.  A.  604.  86  SW  491. 

"It  never  could  have  been  the  un- 
derstanding of  the  parties  that  the 
plaintiff  should  get  nothing  from  the 
company,  if  accidentally  disabled  to 
do  anything  he  knew  how  to  do,  be- 
cause, perchance,  there  were  occupa- 
tions which  he  might  have  worked 
at  if  he  had  imderstood  them.  When 
the  language  of  the  policy  is  the 
broadest,  It  Is  used  with  reference 
to  the  lot  In  Ufa  of  the  insured,  his 
vocation  and  capacity.  If  this  truth 
Is  not  recoKUlzed  In  enforcing  these 
contracts,  absurd  results  will  ensue. 
We  suppose  no  court  would  tolerate 
the  proposition  that.  If  the  plaintiff 
was  totally  unfitted  for  his  accustomed 
emplc^ment,  he  should  be  refused  re- 
dress, because  the  Injury  would  not 
have  hindered  him  from  sewing  as  a 
taltor,  practicing  as  a  lawyer  or 
physician,  serving  as  a  bank  president 
or  dictating  as  an  author.  There  are 
remarks  In  the  opinion  In  Lyon  v. 
Rallwmr  Pass.  Assur.  Co.,  16  Iowa 
681,  Inconsistent  with  these  views; 
but  In  point  of  fact  that  plaintiff  was 
a  carpenter  and  was  able,  after  the 


accident  to  do  any  work  of  his  trade 
except  roofing.  Dedsions  dted  below 
support  what  we  have  said.  Thd  rule 
observed  in  allowing  damages  for 
breach  of  a  contract  suggests  a  prin- 
ciple to  guide  in  affixing  a  meaning 
to  the  words  'total  disability*  In  acci- 
dent policies.  That  rule  Is  that  such 
damages  shall  be  awarded  as  may  be 
supposed  td  have  been  In  the  con- 
templation of  both  parties  when  they 
made  the  contract,  as  the  probable 
result  of  a  breach  of  It.  Hadley  v. 
Baxendate,  9  Exch.  341,  5  EBC  £02. 
The  reasoning  which  supports  that 
doctrine  Is  applicable  here.  We  may 
say  that  If  the  plaintiff  was  disabled 
to  do  such  work  as,  qon  side  ring  his 
ordinary  employment,  qualifications 
for  affairs  and  station  In  life,  could 
have  been  expected  of  him,  he  was 
totally  disabled  within  the  meaning 
of  the  policy.  McMahon  v.  Supreme 
Council  O.  of  C.  P.,  64  Mo.  A.  468  ; 
Hutchinson  v.  Supreme  Tent  K.  of 
M..  68  Hun  366,  22  NTS  801 ;  Wolcot 
V.  United  L.,  etc.,  Acc.  Assoc,  66  Hun 
98,  8  NTS  263  ;  Gordon  v.  U.  8.  Cas- 
ualty Co.,  (Tenn.  Ch.  A.)  64  SW  98. 
Those  decisions  maintain  the  theory 
that  the  capacity,  experience  and 
usual  pursuits  of  the  insured,  are  to 
be  considered  in  order  to  ascertain  the 
degree  of  disability  following  an  acci- 
dental Injury,  for  which  policies  like 
the  one  In  hand  provide  indemnity." 
Per  Goode,  J.,  in  Wall  v.  Continental 
Casualty  Co.,  Ill  Mo.  A.  604,  626,  687, 
86  SW  491. 

[a]  ^htaemtt^-ln  McMahon  v.  Su- 
preme Council  O.  of  C.  F.,  64  Mo.  A. 
468,  474,  plaintiff,  a  laborer  whose 
usual  occupation  was  digging  cellars, 
was  Insured  under  a  policy  of  the  kind 
described  In  the  text,  and  the  court, 
after  determining  that  he  was  so  In- 
jured as  to  t>e  totally  disabled  from 
following  his  usual  Occupation,  pro- 
ceeded  as  follows:  "In  determining 
whether  the  plaintiff  was  disabled  to 
such  an  extent  as  to  prevent  him  from 
pursuing  some  other  avocation  in 
which  he  could  earn  a  livelihood,  his 
former  occupation,  his  education  and 
business  experience,  his  natural  abil- 
ities, and  his  age  must  be  considered. 
The  plaintiff's  evidence  bearing  on  this 
branch  of  the  case  tended  to  show 
that  the  plaintiff  was  fifty-eight  yeara 
old ;  that  he  was  enfeebled  and 
weakened  by  sickness  to  such  an  ex- 
tent that  he  could  walk  ohly  a  few 
blocks  at  a  time ;  that  he  could  neither 
read  nor  write ;  that  he  was  naturally 
weak  minded,  and  exceedingly  Igno- 
rant, all  of  which  had  a  tendency  to 
prove  that  he  was  Incapable  of  earn' 
mg  a  livelihood  In  any  of  the  pursuits 
suggested  by  the  defendant  We, 
therefore,  conclude  that  the  court  com- 
mitted no  error  In  submitting  the  cava 
to  the  Jury." 
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engage  in  some  other  pnrsait;*"  bat  a  recoyery  is 
not  precluded  by  the  fact  that  the  physical  condi- 
tion of  insured  is  such  as  would  permit  his  engaging 
in  certain  occupations  from  which  his  mental  or  edu- 
cational limitations  exeiade  hiin.** 

[(  168]  g.  To  Perform  or  Direct  Any  Kind  of 
Iiabor  or  .Business.  Under  a  provision  for  the  pay- 
ment of  indemnity  where  the  insured  sustains  "a 
total  and  permanent  disability  to  perform  or  direct 
any  kind  of  labor  or  business,"  it  is  necessary  to 
show  that  the  disability  is  total  as  well  as  perma- 
nent." 

169]  h.  To  Labor.  The  phrase  "total  ina- 
bility to  labor"  means  a  total  disability  to  earn  a 
liveUhood  at  any  empli^ment,"  and  if  the  insured, 
although  unable  to  earn  a  livelihood  at  the  particu- 
lax  labor  in  vhieh  he  was  engaged  at  the  time  of 
the  injury^  is  capable  of  making  a  livii^  at  some 
other  employment,  he  may  not  recover." 

[$  170]  L  Oonfinement  to  House.  A  provision 
that  the  indemnity  shall  b^  payable  only  when  the 
insured  is  totally  disabled  and  confined  to  the  house 
makes  such  confinement  necessary  to  a  recovery  un- 
der the  policy  but  it  has  also  been  held  that  such 
a  provision  does  not  require  that  the  disability  shall 
amount  to  absolute  helplessness,  or  prevent  a  re- 
covery in  ease  of  exceptional  and  temporary  ab- 
sences from  the  house." 

[$171]  3.  Oontinnons  or  Bacnrring  Disability. 
It  sometimes  happens  that  a  person  totally  disabled 
by  accident  apparently  recovers  and  resumes  the 
pursoit  of  his  uaiud  occupation  for  a  time,  when  the 


effects  of  the  accident  reappear  and  he  again  be- 
comes totally  disabled.  In  such  a  case  he  is  entitled 
to  the  indemnity  provided  in  case  of  total  disabiUt; 
for  both  periods  if  within  the  number  of  weeks  lim- 
ited by  the  policy."  Even  where  the  policy  limits 
the  right  to  indenmity  to  a  continuous  period  of  dis> 
ability,  the  continuity  of  the  disability  is  not  broken 
by  the  fact  that  the  insured  retnxns  to  his  work  at 
long  intervals,  and  for  only  short  periods,  while  still 
suffering  from  the  injury." 

172]  4.  Death  as  Total  DiwiblUty.  A  provi- 
sion for  the  payment  of  a  weekly  indrannity  during 
the  period  of  total  disability  refen  to  the  condition 
of  a  living  person  and  no  recovery  can  be  had  there- 
under for  the  death  of  the  insured.^ 

[$  173]  B.  Oare  of  Physician.  Under  a  policy 
providing  indemnity  only  while  the  insured  is  under 
the  care  of  a  physician,  he  cannot  recover  for  the 
full  period  of  his  disability,  but  only  for  the  time 
intervening  between  the  first  and  the  last  visit  of  his 
physician."  Where  the  policy  provides  for  the  pay- 
ment of  an  indemnity  for  a  total  permanent  dis- 
ability, and  also  for  a  temporary  disability,  a  fur- 
ther provision  that  the  indemnity  will  be  allowed 
only  for  such  time  as  the  person  injured  is  under 
the  care  of  a  physician  or  surgeon,  or,  in  case  of  an 
amputation,  until  it  is  healed  refers  only  to  eases 
of  temporary  total  disability 

[$  174]  0.  Permanent  Disability.  Where  the 
policy  provides  that  the  ii^jary  must  be  permanent 
as  well  as  total  no  recovery  can  be  had  for  an  injury 
which  is  but  temporary." 


48.  Lron  V.  Xtallway  Pan.  Assur. 
Co.,  49  Iowa  SSI  (so  holding  aa  to 
a  cftrjwnter). 

[a]  On*  is]  cry  anraTatod  by 
«nt»Mn«mt  iBjvrr*— Wnere  tt  appears 
that  after  the  accident  insured  asatn^t. 
the  aeaurett  was  for  a  time  able  to 
labor,  but  become  totally  disabled 
some  days  later  oA  receiving  additional 
injuries  which  aggravated  the  first 
Injury,  the  assured  is  not  totally  dis- 
abled and  prevented  from  all  kinds 
of  business  on  account  of  the  Injury 
Insured  against.  But  If  It  should  ap- 
pear that,  from  the  nature  of  the 
original  Injury,  the  assured  would  at 
some  time  become  totally  Incapable 
of  labor  by  reason  of  It,  It  would 
•eera  that  the  happening  of  the  second 
Injury  would  not  deprive  him  of  the 
right  to  recover.  Rhodes  v.  Railway 
Pass.  Ina.  Co..  6  Lans.  (N.  T.)  71. 

4B.  Industrial  Mut.  Indemn.  Co.  v. 
Hawkins.  94  Ark.  417,  127  SW  457, 
2»  LRANS  ess,  21  AnnCas  1029  (so 
holding  as  to  a  day  labcn«r). 

47.  Supreme  Tent  K,  M.  W.  v. 
King.  79  111.  A,  145. 

[a]  Th«  loH  of  all  the  fingers  oB 
one  hand  do^  not  constitute  total  dis- 
ability under  this  provision.  Supreme 
Tent  K.  M.  W.  V.  King.  78  III.  A. 
145;  Hutchinson  v.  Supreme  Tent  It. 
M.  W..  68  Hun  365,  22  NYS  801. 

4B.  Hutchinson  v.  Supreme  Tent  K. 
M.  W.,  68  Hun  365,  22  NYS  801 ; 
Baltimore,  etc..  Employees'  Belief 
Assoc.  V.  Post,  122  Pa.  679,  15  A  885, 
9  AmSR  147,  2  LRA  44. 

48.  Lyon  v.  Railway  Pass.  Assur. 
Co.,  49  Iowa  SSI. 

'T'hia  was  a  relief  association,  not 
an  accident  Insurance  company,  tta 
object  was  to  rellevft-its  members  dur- 
ing the  time  when  they  were  unable 
to  work  by  reason  of  injury  or  sick- 
ness. Htace,  It  a  member  was  In- 
lured  in  such  a  war  that  he  could  no 
longer  earn  a  livelihood  at  the  par- 
ticular labor  in  which  he  was  employed 
at  the  time  of  the  accident,  yet  waa 
capable  of  earning  aa  much  or  more 
money  In  some  other  employment,  It 
was  certainly  not  the  object  of  the 
association,  as  expressed  by  its  charter 
and  by-Kws,  that  he  should  remain 


Idle  and  draw  benefits  all  his  life." 

Per  Paxfion,  J.,  In  Baltimore,  etc.. 
Employes'  Relief  Assoc.  v.  Post,  122 
Pa.  679,  eOl.  15  A  886,  9  AmSR  147, 
2  LRA  44. 

80.  Dunning  v.  Massachusetts  Mut. 
Acc.  Assoc.,  ?9  Me.  S90,  B9  A  686  i 
Bishop  v.  U.  S.  Casiialty  Co.,  99  App. 
Dlv.  680,  91  NYS  176. 

[a]  Oonflnement  to  maj  part  of 
tlM  noose,  Including  porches.  Is  suffi- 
cient. Dulany  v.  Fidelity,  etc.,  Co., 
106  Md.  17.  66  A  «14. 

[b]  Oonilnsmsnt  for  on*  wsek 
BScessary. — Where  the  weekly  In- 
demnity is  payable  for  the  period  of 
disability  during  which  the  insured 
shall  be  necessarily  confined  to  the 
house,  there  can  be  no  recovery  in 
the  absence  of  proof  showing  such 
confinement  for  at  least  one  week. 
Schnepa  v.  Fidelity,  etc.,  Co.,  101  NYS 
106. 

51.  Mutual  Ben.  Assoc  v.  Kan^ 
carrow,  18  Colo.  A  274,  71  P  423 
(holding  that  where  the  policy  provides 
that  the  Insured  must  be  totally  dis- 
abled and  confined  to  the  house  In 
order  to  recover  on  the  policy,  the 
fact  that  he  is  able  to  go  to  the  office 
of  the  physician  In  a  car  does  not  pre- 
vent a  recovery  on  the  policy  If  he  is 
]ncapacItBte<1  for  work  or  business).. 

53.  Wolcott  V.  United  L.,  etc..  Ins, 
Assoc.,  55  Hun  98,  8  KYB  263  (where 
the  Insured,  a  physician,  met  with  an 
accident  which  totally  disabled  him 
for  a  period  of  two  weeks,  and  at  the 
end  of  that  time  he  resumed  his  prac- 
tice supposing  that  he  was  entirety 
recovered,  and  applied  for  and  re- 
ceived the  Indemnity  for  the  two 
weeks,  but  about  two  months  later 
the  effects  of  the  accident  recurred, 
and  he  became  totally  disabled  for 
another  period  of  four  weeks,  and  tt 
was  held  that  under  his  policy  he 
was  entitled  to  the  indemnity  for  such 
four  weeks  also,  where  he  had  not  in 
any  way  waived  hia  right  thereto 
when'  he  was  paid  for  the  first  two 
weeks  of  disability). 

S8.  Pacific  Mot.  L.  Ins.  Co.  v. 
Branham.  34  Ind.  A.  243.  70  174. 
See  also  Continental  Casual^-  Co.  v. 
Mathift  IBO  Ky.  477,  IBO  SW  607. 


54.  Dawson  v.  AocMemt  Ina.  Co.  of 
North  America.  Zt  Ho.  A.  35S;  Shaw 
V.  Equitable  Mut  Ace.  Assoc.,  6  Nebr. 
(Unoff.)  684,  99  NW  «78:  Bumett  v. 
Railway  Officials,  etc.,  Acc  Assoc., 
107  Tenn.  186,  64  SW  18. 

56.  Hayes  v.  Continental  Casualty 
Co.,  98  Mo.  A.  410,  72  SW  136. 

fa]  The  term  **atrl«t  ears"  of  a 
physioian  has  no  technical  significance 
when  applied  to  the  care  of  the  In- 
sured by  his  physician  or  surgeon. 
Hayes  v.  Continental  Casualty  Co..  98 
Mo.  A.  410.  72  SW  186. 

S6.  Cook  T.  Benefit  League,  76 
Minn,  382,  79  NW  820  (where  the 
policy  provided  for  indemnity  against 
loss  of  time  for  Injuries  which  totally 
and  permanently  disabled  Insured  from 
prosecuting  any  and  every  kind  of 
business  pertaining  to  his  occupation, 
by  the  payment  or  a  certain  sum  per 
week  not  exceeding  fifty-two  weekit. 
and  also  provided  for  Indemnity  at 
the  same  rate  per  week  for  loss  of 
time  caused  by  a  temporary  total  dis- 
ability, or  by  sickness  caused  by  dis- 
ease and  the  application  and  by-laws 

firovlded  that  benefits  would  be  sl- 
owed only  while  Insured  was  under 
the  care  of  &  physician  or  suj^eon, 
or.  In  the  case  of  an  amputation,  until 
It  healed,  and  insured,  by  reason  of 
having  the  fingers  of  both  hands  am- 
putated, was  totally  and  permanently 
disabled  from  prosecuting  any  and 
every  kind  of  business  pertaining  to 
his  occupation,  and  it  was  held  that 
the  provisions  in  the  application  and 
by-laws  did  not  apply  to  such  a  case 
as  this,  but  only  to  cases  of  tem- 
porary total  disability  and  to  cases 
of  sickness  from  disease,  and  that  in- 
sured was  entitled  to  recover  for  the 
whole  fifty-two  weeks,  although  the 
amputation  healed  before  the  end  of 
that  time). 

67*  HoUobaugh  V.  People's  Tns. 
Assoc,  1S8  Pa.  598,  it  A  39  (where 
a  certlflcata  of  membership  in  a  mu- 
tual accident  association  stipulated  for 
the  payment  of  weekly  relief  In  the 
event  <«  accidental  injury  to  the  mem- 
ber pennanently  disabling  hinl  totally 
or  partially,  and  also  contained  an 


Digitized  by 


Google 


175] 


ACCIDENT  INSURANCE 


[1C.J.]  467 


[f  1753   D.  Low  of  Uember  of  Body.  It  is  very 

usaal  for  a  policy  of  accident  iasurance  to  provide 
for  payment  to  the  insured  of  certain  -  Btipulated 
Eums  in  case  of  an  accident  resulting  in  the  Iobs  of 
rartain  members  of  the  body.  In  this  connection  the 
term  "loss"  does  not  mean  an  actual  physical  sev- 
erance of  the  member  from  the  body,  ,but  any  injury 
which  renders  the  member  useless  is  a  loss  within 
the  protection  of  the  policy;*^  but  there  can  be  no 
recovery  for  the  loss  of  a  member  where  the  insured 
is  still  able  to  use  it  constantly  by  means  of  an  arti- 
ficial or  mechanical  device,  although  without  such 
device  it  would  be  useless."*  Under  a  policy  provid- 
ing indemnity  in  case  of  loss  of  an  arm,  the  insured 
may  recover  where  his  arm  has  been  amputated  just 
below  the  elbow  but  where  the  policy  provides  for 
the  payment  of  a  certain  sum  for  the  "loss  of  one 
entire  hand  and  one  entire  foot,  or  two  entire  hands 
or  two  entire  feet,"  it  shows  a  distinct  purpose  to 
stipulate  for  the  loss  of  two  limbs  and  not  one  limb, 
or  part  of  two  limbs,  before  a  liability  can  accrue.** 
Loss  by  severance.  A  provision  for  indemnity  for 
"the  loss  of  feet  or  bands  by  severance"  thereof 


has  been  held  t^  be  intended  to  refer  to  the  manner 
rather  than  to  the  exact  physieal  extent  of  the  in- 
jury and  where  the  policy  provided  indemnity  in 
case  the  insured  suffered,  by  means  of  physical  sep- 
aration, the  loss  of  a  hand  at  or  above  the  wrist 
joint,  it  was  held  that  the  ampntation  of  the  whole 
hand  was  not  necessary  to  a  recovery,  but  it  was 
sufficient  to  show  that  the  injury  resulted  in  a  par- 
tial amputation  and  the  loss  of  the  use  a£  the  hand 
at  and  below  the  wrist."  But  where  an  accident 
results  in  paralysis  there  can  be  no  recovery  under 
a  policy  providing  indemnity  only  in  case  of  sever- 
ance and  the  sam^  is  true  of  an  injury  which  im- 
pairs the  usefulness  of  a  member  but  does  not  call 
for  or  warrant  physieal  severance." 

Injury  causing  ampntation.  Where  the  insurance 
is  f^ainst  an  injury  that  shall  cause  the  amputa- 
tion of  a  limb  (whole  hand  or  foot),  there  can  be  no 
recovery,  although'  the  use  of  the  member  is  com- 
pletely lost,  where  only  a  part  of  a  foot  or  hand  is 
amputated,   or  where  there  is  no  amputation.*^ 

Provision  for  pura^sis  of  eztremitles.  The  "ex- 
trenuties  of  the  body"  are  four  in  number  and 


Inilorsement  to  the  effect  that  a  pay- 
ment ot  weekly  relief  for  periods 
scheduled  ahoutd  be  In  satisfaction  of 
all  clatma  where  the  Injuries  were 
totally  or  partially  dlsabllngr,  and  the 
Kchedule  specified  certain  Injuries  with 
a  period  of  relief  for  each,  and  stated 
that  the  injuries  not  specified  would 
be  adjusted  on  the  merits,  and  it  was 
held  that  no  recovery  could  be  had 
for  an  injury  which  was  but  tem- 
porary, since  the  stipulation  and  the 
indorsement  must  be  construed  as 
applying  to  such  Injuries  only  as  are 
within  the  terms  of  the  contract  found 
In  the  body  of  the  certificate,  which 
Include  only  the  Injuries  which,  while 
they  may  be  total  or  partial,  must  be 
permanent). 

[al  XsMpttm  and  AnzatloB  of 
panl7id«^-An  accident  policy  pro- 
vided that  If  the  assured  should  con- 
tract any  disease  which,  within  a  year, 
Bhould  result  in  permanent  paralysis 
of  one  hand  ^nd  one  foot,  and  on  ac- 
coimt  thereof  assured  should  be 
permanently  unable  to  engage  In  any 
work  or  occupation  for  wages  or 
profit,  insurer  would  pay  two  thousand 
Ave  hundred  dollars  In  lieu  of  other 
indemnity  on  the  flllBg  of  satisfactory 
proofs  of  the  continuance  for  fifty-two 
consecutive  weeks  of  such  paralyais. 
Another  paragraph  required  that 
written  notice  as  early  as  might  be 
reasoaably  possible  be  given  Insurer 
of  the  dlsahlUtv  for  which  any  claim 
was  to  be  made,  with  full  particulars, 
etc..  and  that  affirmative  preliminary 
proof  of  paralysis  must  also  be  fur- 
nished within  fourteen  months  of  the 
beginning  of  total  paralysis.  -It  was 
held  that,  to  entitle  assured  to  a 
benefit  for  paralysis,  it  must  have 
caused  htm  to  entirely  lose  the  use  of 
one  hand  and  one  foot,  and  have 
rendered  him  permanently  unable  to 
engage  in  any  work  or  occupation  for 
wages  or  profit,  and  such  conditions 
must  have  continued  for  at  least 
fifty-two  consecutive  weeks ;  but  that 
there  need  not  have  been  total  par- 
alysis of  the  limbs  mentioned  In  the 
bei^nnlng  so  long  as  within  a  period 
of  firty-two  weeks  from  the  beginning 
it  resulted  In  such  total  paralysis, 
and  that  condition  became  permanent. 
Fidelity,  etc.,  Co.  v.  Hart,  142  Ky. 
25.  13S  SW  998. 

58.  TIL — Theorell  v.  Supreme  Ct. 
of  Honor,  116  III.  A.  S13 ;  Supreme 
rt.  of  Honor  v.  Turner,  99  IlL  A. 
310. 

Mo. — Sisson  v.  Supreme  Ct  of 
Honor.  104  Mo.  A.  64,  78  SW  »7. 

N.  T. — Sneck  v.  Travelers'  Ins.  Co., 
IS  Hun  94,  84  NTS  646  [aft  16«  N.  Y. 
W9.  SO  PTE  1122], 

Pa. — Oabagan  v.  HMTlaey.  •  Pa- 
Dtst.  lU,  lf  Pa.  Co.  SU. 


Tex. — Prffitorlans  V.I  Taylor,  (Civ. 
A.)   127  SW  260. 

wis. — Lord  V.  American  Mut  Acc 
Assoc.,  S9  Wlfl.  19,  61  NW  292,  46 
AmSR  816,  2<  LRA  741;  Sheanon  v. 
Pacific  Mut  U  Ins.  Co.,  77  Wis.  618, 
4«  NW  799.  20  AmSR  161.  9  L.RA  686. 

"To  our  minds,  the  loss  of  the  hands 
and  feet  embraced  In  the  policy  Is 
an  actual  and  entire  loss  of  their  use 
as  members  of  the  body,  and  If  their 
use  Is  actually  destroyed,  so  that  they 
will  perform  no  funetfon  whatever, 
then  they  are  lost  as  hands  and  feet 
In  ordinary  and  popular  parlbnce, 
when  a  person  is  deprived  of  the  use 
of  a  limb,  we  say  he  has  lost  It. 
This  Is  the  ordinary  sense  attached 
to  the  word  when  used  in  such  a  con- 
nection. .  .  .  The  expression  loss 
of  feet*  would  generally  he  understood 
to  mean  a  loss  of  the  use  of  these 
memt>ers;  and  If  the  lower  portions 
of  the  plaintilTs  body  and  his  feet 
are  completely  paralysed,  fnd  he  Is 
permanently  and  forever  deprived  of 
their  use,  he  has  suffered  'a  loss  of 
two  entire  feet,'  within  the  meaning  of 
the  policy.  This  Is  the  proper  con- 
struction of  the  words  <n  the  cMl- 
tract.  It  Is  a  forced  and  '  unnatural 
construction  of  the  language,  as  here 
used,  to  hold  that  It  means  an  actual 
amputation  of  these  limbs,  and  does 
not  embrace  and  Include  an  entire  dep- 
rivation, of  their  use  as  members  of 
the  body."  Sheanon  v.  Pacific  Mut 
L.  Ins.  Co.,  77  Wis.  «18,  620,  46  NW 
799,  20  AmSR  161,  9  LRA  686. 

"The  hand  was  for  use,  and,  If  It 
was  Injured  so  as  to  become  useless 
as  a  hand,  then  the  defendant  be- 
came liable  for  Its  loss  under  the 
contract"  Lord  v.  American  Mut 
Acc.  Assoc.,  89  Wis.  19,  28,  «1  NW 
293,  46  AmSR  816,  26  LRA  741. 

[a]  numljeia  of  the  lower  part 
of  the  body  entirely  destroying  the 
use  of  both  feet  Is  a  "loss  of  two  en- 
tire feet"  Sheanon  v.  Pacific  Mut. 
L.  Ins.  Co.,  77  Wis.  618,  4$  NW  799. 
20  AmSR  161,  9  LRA  686. 

68.  Stevera  v.  People's  Mut  Acc. 
Ina  Assoc.,  160  Pa.  132.  24  A  662,  16 
LRA  446  (where  Insured,  by  reason 
of  an  injury  to  his  spine,  was  unable 
to  use  one  leg  and  foot  without  the 
use  of  a  mechanical  contrivance  called 
a  plaster  Jacket,  although  by  using 
this  Jacket  he  was  able  to  move 
about  nearly  as  well  as  ever,  and  It 
was  held  that  he  was  not  entitled  to 
recover  for  the  loss  of  a  foot). 

60.  Oarcelon  v.  Commercial  Trav- 
elers' Eastern  Acc.  Assoc..  184  Mass. 
8,  67  NB  868,  100  AmSR  640. 

SI.  Oentry  v.  Standard  I*,  etc., 
Ins.  CO.,  •  OhSftCP  114,  6  OhNP  SSI. 


See  also  PblUlpy  v.  Homesteaders, 
140  Iowa  662,  118  NW  880. 

08.  P^iUer  v.  locomotive  Engi- 
neers' Mut  Xj.,  etc.,  Ins.  Assoc.,  122 
Mich.  648,  81  NW  326,  80  AmSR 
698,  48  LRA  86;  Beber  v.  Brother- 
hood of  Railroad  Trainmen,  76  Nebr. 
183,  106  NW  168,  121  AmSR  782 
and  note. 

[a]  Bevarane*  of  hand— Wher^ 
plaintiff  was  insured  under  a  policy 
providing  for  an  indemnity  for  the 
"loss  or  severance  of  one  enUre  hand," 
and  Hhe  evidence  showed  that  the 
fingers  and  heads  of  all  the  metacar- 

Eal  bones  of  one  of  plaintiffs  hands 
ad  been  taken  off  with  a  planer; 
that  of  the  twenty-seven  bones  com- 
posing the  skeleton  of  the  hand  thir- 
teen bones  were  entirely  gone  and 
paris  of  Ave  more:  and  plaintiff  testi- 
fied that  he  had  lost  the  use  of  the 
injured  member  as  a  hand,  it  was 
held  that  plaintiff  was  entitled  to 
recover  under  the  provlslim  of  the 
policy  above  given.  Snedc  v.'  Trav- 
elers' Ins.  Co.,  88  Hun  94,  84  NTS 
546  [rev  81  Hun  SSI,  SO  NTS  881 
(aff  166  N.  Y.  669,  60  NE  1132)], 

68.  BebOT  V.  Brotherhood  of  Rail- 
road Trainmen,  76  Nebr.  188,  106  NW 
168,  121  AmSR  782  atld  note.  But 
compare  Toner  ▼.  Yeomen  of  Ameri- 
ca, 160  ni.  A.  482  (holding  that  where 
partial  Indemnity  Is  provided  for  in 
event  of  "the  loss  of  a  hand  at  or 
above  the  wrist"  a  recovery  will  not 
be  sustained  where  the  Injury  con- 
sisted of  only  the  partial  loss  of  a 
hand  notwithstanding  the  injury  may 
be  severe). 

64.  Theorell  v.  Supreme  Ct  of 
Honor,  116  III.  A.  213. 

65.  Mady  v.  Switchmen's  Union  of 
North  America,  116  Minn.  147,  148, 
133  NW  472  (holding  that  where  a 
benefit  certificate  provided  a  pay- 
ment for  total  disability,  defined  as 
follows :  "Suffering  by  means  ot  a 
physical  separation  of  the  loss  of 
four  fingers  of  one  hand  at  or  above 
the  third  Joint  ,  .  .  provided  the 
above  amputations  occur"  to  one  after 
he  becomes  a  member  of  the  beneficiary 
department,  proof  of  loss  by  separa- 
tion of  three  Angers  of  the  hand  above 
the  third  joint  and  of  an  injury  to 
the  other  finger  which  impaired  to 
the  extent  of  fifty  i>er  cent  its  use- 
fulness, but  did  not  warrant  a  phys- 
ical separation  of  any  part  of  such 
finger,  did  not  entitle  Insured  to  pay- 
ment as  for  a  total  disability). 

66.  Puller  V.  Locomotive  Engi- 
neers' Mut  L.,  etc,  Ins.  Assoc.,  122 
Mich.  648.  81  NW  826,  80  AmSR  698, 
48  LRA  86. 

S7.  Chevaliers  v.  Shearer,  27  Oh. 
Cir.  Ct  S09« 
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"either"  is  one  indifferently,  any  ye  of  them;  and 
hence  the  permanent  paralysis  of  a  hand  resulting 
from  a  cut  on  the  arm  brings  plaintiff  suing  on  the 
policy  within  the  term  permanent  paralysis  of 
either  extremities."? 

Where  there  is  total  disal^^  the  recoveiy  can- 
not, it  has  been  held,  be  limited  by  provisions  as  to 
the  loss  of  limbs  or  members,*" 

[$  176]  E.  Lose  of  Sight.  Where  the  policy  pro- 
vides indemnity  for  the  loss  of  eyesight  or  the  loss 
of  the  sight  of  both  eyes,  there  can  be  no  recovery 
for  the  loss  of  one  eye,  the  ether  remaining  unaf- 
fected;"* but  where  the  insuz«d,  at  the.  time  when 
the  policy  was  issued,  had  but  one  eye,  and  the  in- 
surer knew  or  was  chargeable  with  knowledge  of 
this  fact  such  a  provision  entitles  the  insnred  to  the 
full  indemnity  upon  the  loss  of  such  eye.'^ 


[$  177]  F.  IiOHs  of  Bnatness  Time.  Where  the 
policy  insures  against  the  ''total  loss  of  snch  biui- 
ness  time  as  may  result  from  his  injuries"  it  is  not 
necessary  that  insured  should  be  totally  disabled 
from  performing  airir  and  all  kinds  of  business,  but 
only  that  he  should  be  totally  disabled  from  per- 
forming the  duties  of  his  own  particular  oceups- 
tion;"  and  insured  is  entitled  to  recover  for  the 
period  of  such  loss,  although  the  injury  is  such  that 
under  another  provision  of  the  policy  the  period 
might  be  shorter." 

Pi^rment  of  salary  during  disfkbility.  Under  a 
provision  insnring  "a^icst  the  loss  of  the  money 
value  of  his  ^insured's]  time,"  it  has  been  held  that 
the  insured  is  entitled  to  recover,  altiioog^  his  em- 
ployer continued  to  pay  him  his  salary  in  full  dur- 
ing the  period  of  his  disability." 


XIV. 


TIUE  OF  DEATH  OB  OOMMENCEHENT  OF  DISABILITT  AS  AFFEOTINa  INSUBEB'S 

LIABILITT 


178]  A.  Immediate  Disability.  A  provision 
frequently  found  in  accident  policies  defines  the  in- 
juries for  which  the  insurer  ^all  be  liable  as  those 
which  shall  "immediate^,  wholly,  and  continu- 
ously" disable  the  insured,  and  the  question  has 
been  raised  in  several  cases  as  to  the  meaning  to, be 
given  to  the  word  "immediately."  In  a  majority 
of  Uie  C8se&  the  courts  on  a  consideration  of  the  con- 
text have  found  that  the  word  "immediately"  in 
the  connection  mentioned  is  used  as  an  adverb  of 
.time,^  altiiou^h  in  some  cases  it  has.  been  inter- 
preted as  signi^ng  causation  and  not  time."  The 
principal  difficulty,  however,  in  these  cases  has  not 


es.  Brotherhood  of  Locomotive 
Firemen,  etc.  t.  Aday,  97  Ark.  425,. 184 
SW  928,  84  LRANS  126. 

S9.  Anderson  v.  .^tna  Ij.  Ini.  Co., 
76  N.  H,,  376,  74  A  1051,  28  LBANS 
730  and  note. 

70.  PhilUpy  V.  Homesteaders,  140 
Iowa  562,  118  NW  880. 

[a]  Ohmmg*  of  by-laws  of  liunir«r. 
—Where  a  by-law  of  a  mutual  acci- 
dent insurance  company  providing  In- 
demnHy  for  a  "total  and  permanent 
.  loss  of  eyesight"  was  amended  to 
read  "total  and  permanent  losa  of  one 
or  both  eyes,"  after  an  accident  to 
the  Insured  destroying  the  sight  of 
one  eye.  It  was  held  that  the  amend- 
ment was  included  In  the  original  by- 
law, and  the  insured  could  recover, 
the  loss  of  one  eye  totally  disabling 
him  from  following  hts  usual  employ- 
ment. Maynard  v.  Locomotive  En- 
gineers' Mut.  L.,  etc.,  Ins.  Assoc,  16 
titah  146,  61  P  259,  6?  AmSR  602. 

71,  Humphreys  v.  National  Ben. 
Assoc.,  139  Pa.  214,  20  A  1047,  11 
LRA  564 ;  Bawden  v.  London,  etc., 
Assur.  Co.,  [1892)  2  Q.  B.  634. 

72,  Pennington  v.  Pacfflc  Mut  L, 
Ins.  Co.,  85  Iowa  468.  M  NW  482, 
39  AmSR  306. 

[a]  XTMssaltr  for  proof  of  2om  of 
ttma  —'Where  the  policy  excepts  all 
Injuries  not  resulting  in  sucn  dis- 
ability as  prevenU  the  Insured  from 
performing  Important  daily  duties 
I)ertainlng  to  a  produptlve  occupation, 
he  cannot  recover  in  the  absence  of 

£roof  of  time  lost  from  business,  ^tna 
u  Ina.  Co.  V.  Lasseter,  153  Ala.  630, 
46  3  166.  15  LRANS  262. 

73.  Cook  V,  Beneflt  League,  76 
Ulnn.  882,  7»  NW  820  (where  the 
policy  provided  a  weekly  indemnity 
against  loss  of  tlme^  payable  In  case 
of  total  disability  for  flCty-two  weeks, 
and  in  case  of  amputations  only  until 
the  wounds  healed,  and  the  Insured 
lost  the  Angers  of  both  hands,  and  It 
was  held  that  he  was  totally  disabled 
and  ooald  recover  the  Indemnity  for 
fifty-two  weeks,  although  the  wounds 
healed  befwe  the  expiration  <tf  that 
time), 

n>   Oloba  Aoo.  Tsu.  Co.  v.  Helwift 


13  Ind.  A.  6S9,  41  NB  tU.  K5  AmSR 

247. 

76.  Oa.— Vess  V.  United  Benev. 
Soc.,  120  Ga.  411,  47  SE  942;  Wil- 
liams V.  Preferred  Mut.  Acc,  Assoc., 
91  Oa.  698.  17  SE  982. 

111. — Oenna  v.  Continental  Casualty 
Co.,  167  III.  A.  418;  Preferred  Ma- 
sonic Mut.  Acc.  Assoc  V.  Jones,  60 
111.  A.  106. 

Mich.— Letherer  v.  Phoenix  Acc., 
etc.,  Assoc.,  145  Mich.  318,  108  NW 
492 ;  Letherer  v.  U.  S.  Health,  etc., 
Ins.  Co.,  145  Mich.  310,  108  NW  491. 

Pa, — Ritter  v.  Preferred  Masonic 
Mut.  Acc.  Assoc.,  185  Pa.  90,  39  A 
1117. 

Wis. — Merrill  v.  Travelers'  Ins,  Co., 
91  Wis.  329,  64  NW  1039.  • 

70.  Pacific  Mut.  L  Ins.  Co.  v. 
Brantaam,  34  Ind.  A.  243,  70  NE  174  : 
Shera  v.  Ocean  Acc,  etc,  Corp.,  82 
Oht.  411. 

77.  Genna  v.  Continental "  Casualty 
Co..  167  111.  A.  413;  Preferred  Ma^ 
.sonic  Mut.  Acc  Assoc.  v,  Jones,  60 
III.  A,  106 ;  United  Commercial  Trav- 
elers V.  Barnes,  72  Kan.  293,  80  P 
1020,  82  P  1099,  7  AnnCas  809  ;  Rit- 
ter V.  Preferred  Masonic  Mut.  Acc 
Assoc.,  185 -Pa.  90,  39  A  1117. 

"It  would,  perhaps,  be  going  too 
far  to  say  that,  In  a  policy  like  the 

firesent,    this    word    means  precisely 
he    same    thing   as    'instantly'  or 
'momentarily,'  but  It  necessarily  Im- 

8 lies  that  the  injury  must  be  such 
lat  the  insured  cannot  proceed  regu- 
larly and  in  due  course  with  his  oc- 
cupation ;  that  he  cannot  go  on  with 
his  work  or  business  as  U  he  had 
received  no  injury,  and  then,  upon 
becoming  worse,  cease  the  transaction 
of  his  business  or  labor  and  hold  the 
company  reBponsible  for  the  loss  of 
his  time,"  WUliams  v.  Preferred  Mut 
Acc  Assoc.  »1  Qa.  S»8.  700.  17  SB 
982 

78.  Williams-  v.  Preferred  Mut 
Acc  Assoc.,  91  Ga.  698.  17  SE  982; 
Genna  v.  Continoital  Casualty  Co., 
167  III.  A.  413;  Preferred  Masonic 
Mut  Acc  Assoc  v.  Jones,  80  111.  A. 
106;  United  Commercial  Travelers  v. 
Barnes,  71  Kan.  198,  80  P  lOtO,  U 
P  lOW*  7  108.   But  eompara 


been  to  ascertain  whether  the  word< "  immediately " 
signifies  proximity  of  time,  since  Hi&t  signification 
is  generally  indicated  with  sufficient  eleamess  by  the 
context,  but  rather  to  determine  how  soon  after  the 
inflictiott  of  the  injury  the  disability  mnst  resnlt  in 
order  to  come  within  the  designation.  It  is  gener- 
ally agreed  that  "immediately"  as  so  used  does  not 
mean  instantaneously  or  without  any  interval  of 
time;'^  and  is  not,  on  the  other  lumd,  equivalent  to 
the  phrase  * '  within  a  reasonable  time, '  but  requires 
that  the  disability  shall  result  present^  and  with- 
out any  substantial  interval."  It  has  also  been  said 
that,  in  view  of  the  purpose  of  the  limitation  which 

Rlttcr  V.  Preferred  Masonic  Mut.  Acc 
Assoc,  186  Pa.  90,  88  A  1117  (where 
it  was  said  that  "Immediate"  meant 
within  a  njasonable  time). 

79.  Ala. — Continental  Casualty  Co. 
v.  Ogbum,  176  Ala.  S67,  67  8  852. 

Ga, — Vess  v.  United  Benev.  Soc, 
120  Ga.  411,  47  SB  942;  Williams 
v.  Preferred  Mut.  Acc  Assoc,  91  Oa. 
698,  17  SE  982. 

111. — Genna  v.  Continental  Casualty 
Co.,  167  ni.  A.  413  ;  Wlndle  v.  Empire 
State  Surety  Co.,  151  1H.  A.  275  ;  Pre- 
ferred Masonic  Mut.  Acc.  Assoc.  v. 
Jones.  60  HI.  A.  106. 

Ky. — Pepper  v.  United  Commercial 
Travelers,  113  Ky.  918,  69  SW  956, 
24  KyL  723. 

Mich.— Letherer  v.  U.  S.  Health, 
etc,  Ins.  Co.  145  Mich.  810,  108  NW 
491. 

N.  T. — Brandon  v.  Traders',  etc.. 
Acc  Co.,  84  App.  Dlv.  630,  82  NYS 
860 ;  Hagadom  v.  Masonic  Equitable 
Acc  Assoc.,  59  App.  Dlv.  321,  69  NYS 
831. 

Wis, — Merrill  v.  Travelers'  Ins.  Co., 
91  Wis.  829,  64  NW  1039. 

"  'Immediately'  in  stipulations  re- 
lating to  disability  following  an  acci- 
dent, signifies  presently,  or  on  the 
happening  of  the  accident"  Wall  v. 
Continental  Casualty  Co.,  Ill  Mo.  A. 
504,  629,  86  SW  491. 

[a]  Bole  appUsd  In  ease  at  addl- 
tioaal  injnxies, — This  rule  Is  appli- 
cable to  a  case  where,  after  the 
accident.  Insured  Is  able  to  attend 
to  his  business  for  some  time  and 
then  becomes  totally  disabled  on  re- 
ceiving additional  Injuries  which  as- 
gravate  the  original  Injury,  It  not 
appearing  that  the  original  injury 
would  have  produced  a  total  disability. 
Rhodes  v.  Railway  Pass.  Ins.  Co.,  & 
Lans.  (N.  T.)  71. 

[b]  PlwhtfttWa  hsM  linmefliaf.  

(1)  Where  the  Insured,  a  physician, 
while  standing  In  a  street  car  had 
his  knee  strained  by  a  violent  swing- 
ing of  the  car,  which  caused  him  a 
good  deal  of  pain  and  the  knee  soon 
after  commenced  to  swell,  and  during 
the  evening  of  the  day  of  the  acci- 
dent, he  remained  at  home  and  treated 
his  knee,  aad^^ie  next  <Ur  the  pain 
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is  to  guard  against  the  difficulty  of  detennining 
whether  or  not  the  disability  in  any  case  was  the 
result  of  the  accident  or  of  some  intervening  cause," 
a  disability  is  immediate  when  it  results  within  the 
time  required  by  the  laws  of  nature  for  the  cause  to 
produce  the  effect." 

Separate  provlsioiu  of  policy.  Where  the  policy 
proWdes  separate  indemnities  for  injuries  which  pro- 
duce immediate  total,  and  continuous  disability,  and 
for  death  which  results  from  such  injuries,  the  ques- 
tion of  immediate,  total,  and  continuous  disability  is 
not  involved  in  a  suit  for  the  death  indemnity."^ 
So  also,  where  an  accident  insurance  policy  provided 
in  one  clause  for  payment  of  a  weekly  indemnity  if 
assured 's  injuries  "shall  immediately  and  continu- 
ously prevent  the  assured"  from  performing  any 
kind  of  business,  and  in  another  clause  provided  for 
the  payment  of  a  specified  sum  for  partial  disability, 
it  was  not  necessary  to  liability  for  partial  disa- 
bility that  the  results  of  the  injury  suffered  should 
be  immediate.'' 

Estoppel  to  claim  immediate  disability.  A  claim 
for  indemnity  only  ^rom  the  time  the  insured  takes 
to  his  bed  may  constitute  a  waiver  of  the  claim  for 
indemnity  prior  thereto  and  sueceedii^  the  accident, 
and  constitute  some  evidence  on  the  question  of  im- 


mediate disability,  but  it  does  not  estop  insured  from 
claiming  that  the  disability  was  immediate." 

[$  179]  B.  Death  or  Disability  within  Spedfled 
Time.  The  standard  accideut  policies,  in  addition 
to  the  provisioq  for  indemnifying  the  insured  against 
the  results  of  accidental  injuries,  generally  provide 
for  the  payment  of  a  certain  sum  in  the  event  of 
his  death  being  caused  by  accident,  provided  death 
occurs  within  a  specified  time  (usually  ninety  days) 
after  the  occurrence  of  the  accident and  provi- 
sions 80  limiting  the  time  within  which  death  must 
occur  in  order  to  render  the  insurer  liable  have 
been  held  to  be  valid  and  binding,^  and  there  can 
be  no  recovery  for  the  death  of  the  insured  if  it 
occurs  more  than  the  prescrbed  time  after  the  acci- 
dent, although  within  the  term  of  the  policy."  Such 
policies  are  construed  as  insuring  against  two  classes 
of  injuries,  and  the  evident  intent  is  that  if  an  in- 
jury happens  within  the  meaning  of  the  policy,  it  iS 
insured  against  as  coming  within  one  class  or  the 
other,  and  therefore  the  fact  that  the  insured  dies 
from  the  result  of  his  injuries  more  than  the  speci- 
fied time  after  the'  accident  does  not  affect  the  right 
of  his  administrator  to  recover  the  stipulated  weekly 
indemnity.^  Where  the  policy  limits  the  liability 
of  the  insurer  to  disabilities  whieh  result  from  and 


ud  swelling  contlnned  but  h«  made 
s  necessary  visit  to  a  patient  near 
by,  and  then  returned  home  and  there 
remained    for    two    days,    when  his 
coDdttlon  -became  such   that  he  was 
obliged  to  so  to  bed  for  the  purpose 
of  treatment.    It    was   held   that  he 
was    "immediately"    disabled   by  the 
injury.    Brendon  v.  Traders',  etc,  Acc. 
Co.,  84  App.  Div.  630,    82  NYS  860. 
(3)    The   disability   was  immediate 
vhere  the  insured  was  bitten  on  the 
hand  by  a  dog,  the  hand  bandaged 
at  once,  and  the  use  of  it  interfered 
vitb  from  that  moment,  and  continued 
to  be  more  disabled  with  increasing 
t«in  until  his  death  In  consequence 
two  weeks  later.    Farner  v.  Massa- 
t^usetta   MuL    Acc   Assoc.,    219  Pa. 
71,  «7  A  927,  123  AmSR  621.  (3) 
Where  the  Insured  fell  and  hurt  his 
back,  but  for  two  days  was  able  to 
attend  to  his   business,   and  on  the 
third  day  he  began  to  feel  a  pain 
In    his    oack    which    grew  steadily 
worse  until  he  became  paralyzed  in 
his  legs.  It  was  held  that  he  was  "Im- 
mediately" disabled  within  the  mean- 
ing of  the  policy.    Ritter  v.  Preferred 
JIa?onlc  Mut.  Acc.  Assoc.,  185  Pa.  90.  39 
A  1117.   (4)  Where  a  felon  developed 
on  the  Insured's  linger  the  next  day 
after  being  bruised,   after  which  he 
was  totally  disabled,  recovery  was  not 
precluded  because  the  policy  provided 
that   Injury   must    create    total  dis- 
ability from  the  date  of  the  accident, 
as  the  provision  should  be  construed 
to  mean  total  disability  within  twenty- 
tour  hours  after  the  accident.  Robin- 
eon   V.    Masonic    Protective  Assoc., 
<Vt)  8S  A  B31.    (6)  Where  Insured 
fell  and  struck  the  base  of  his  spine, 
causing  a  serious  Injury,  although  he 
did  not  know  It  at  the  time,  and  for 
ten  days  he'  continued  hts  work  as 
usual,  and  at  the  end  of  that  time 
he  began  to  sulCer  pains  which  gradu- 
ally increased  until  he  became  wholly 
>ilsabted,   it  was  held  that  he  was 
entitled   to  recover.     U.   S.  Casualty 
Co.  T.  Hanatm,  20  Colo.  A.  393,  79  P 
ITS  (hi  this  case,  however,  although 
the  policy  provided  for  Immediate  dis- 
ability,   the    court    did     not  refer 
wrtlettlarlj  to  the  meaning  of  the 
vwd  "inuMdlatek"  the  whue  dlscus- 
Mon  rdattBS  to  whether  the  Insured 

not  Inunedl- 

■•^'llAn  accWent  policy  which  pro- 
Wd  ■,  for  an  Inflt-rtinity  im  total 
liraoilUy  by  reason  of  an  injury  which 


L 


shall  "Immediately"  disable  the  In- 
sured does  not  cover  such  disability 
where  the  injury  did  not  wholly  dis- 
able fhe  Insured  till  twenty-two  days 
after  the  accident.  Laventhal  v.  Fideli- 
ty, etc,  Co..  9  Cal.  A.  276,  98  P  1075. 
(2)  Where  the  Insured,  a  salesman 
In  a  Btore,  hurt  his  hand  but  con- 
tinued to  perform  his  duties  for 
tw^ty-four  days,  when  his  wound 
became  so  painful  that  he  could  not 
work,  the  insurer  was  not  liable.  Yeas 
V.  United  Benev.  Soc,  120  Oa,  411, 
47  SB  942.  (3)  Where  Insured  for 
a  month  after  the  date  of  the  mjury 
waa  able  to  be  in  his  store  every  day, 
giving  more  or  less  attention  to  his 
business  during  that  time,  he  could 
not  recover.  Williams  v.  Preferred 
Mut.  Acc.  Assoc.,  91  Oa.  698,  17  SE 
982.  ( 4  >  Where  insured,  who  was 
Injured  while  passing  through  a  cellar 
door  by  accidentally  and  violently 
striking  hts  head  on  the,  casing  over- 
head, was  able^  after  a  space  of  five 
days,  to  continue  his  business  before 
he  was  wholly  disabled,  no  recovery 
could  be  had.  Preferred  Masonic  Mut. 
Acc.  Assoc  V.  Jones,  60  111.  A.  106. 
(5>  Where  the  Insured  after  receiving 
the  injury  continued  at  his  work  with 
more  or  less  inconvenience  for  a 
week,  he  could  not  recover.  Letherer 
v.  U.  S.  Health,  etc.,  Ins.  Co.,  145 
Mich.  310,  108  NW  491.  (6)  Where 
the  Insured  fell  and  struck  his  back 
but  continued  to  attend  to  his  duties 
for  about  two  months,  when  he  be- 
came paralyzed,  there  was  no  imme- 
diate disability.  Merrill  v.  Travelers' 
Ins.  Co.,  91  Wis.  329,  64  NW  1089. 

80.  Williams  v.  Preferred  Mut. 
Acc.  Assoc.,  91  Oa.  698,  17  SB  982; 
United  Commercial  Travelers  v, 
Barnes.  72  Kan.  293,  80  P  1020,  82 
P  1099,  7  AnnCas  809. 

"The  word  is  Introduced 'to  prevent 
uncertainty  as  to  the  cause  of  the 
disability.  If  an  interval  elapses, 
some  obscure  ailment  may  supervene 
and  produce  physical  or  mental  en- 
feeblement,  which  will  be  attributed 
to  the  accident,  and  an  unjust  liability 
fall  on  the  insurance  'company."  Wall 
V.  Continental  Casualty  Co.,  Ill  Mo. 
A.   504,  629,  86  8W  491. 

81.  United  CommercM  Travders 
V.  Barnes.  72  Kan.  293.  80  P  1020, 
82  P  1099,  7  AnnCas  809. 

82.  U.  S.— Rorlck  v.  Railway  Of- 
ficlal3',  etc.,  Acc,  Assoc.,  110  Fed.  OS, 
66  CCA  S69. 


Kan. — Continental  Casualty  Co.  v. 
Colvln,  77  Kan.  661,  96  P  666. 

Ky. — Oeneral  Acc,  etc,  Corp.  v. 
Meredith,  141  Ky.  92.  182  SW  191; 
JEtna.  L.  Ins.  Co.  v.  Bethel,  140  Ky. 
609,  131  SW  628. 

Mass. — Moore  v.  Wlldey  Casualty 
Co.,  176  Mass.  418,  67  NE  673. 

Mo.— Driskell  V.  U.  S.  Health,  etc.. 
Ins.  Co.,  117  Mo.  A.  862,  93  SW  880. 

Contra  Continental  Casualty  Co.  v. 
Wade,  101  Tex.  102.  106  SW  26  [rev 
(Ctv.  A.)   99  SW  8771. 

88.  Wlndle  v.  E^mplre  State  Surety 
Co..  161  III.  A.  278. 

84.  Brendon  v.  Traders,  etc.,  Acc. 
Co.,  84  App.  DIv.  630.  82  NTS  860: 

86.  Brown  v.  U.  S.  Casualty  Co., 
95  Fed.  935;  Perry  v.  Provident  L.  Ins., 
etc,  Co..  99  Mass.  162;  Palmer  v.  Cora-i 
merctal  Travelers'  Mut.  Acc  Assoc, 
53  Hun  601,  6  NTS  870  [aft  127  N.  T. 
678,  28  NE  266]. 

85.  Brown  v.  U.  S.  Casualty  Co., 
95  Fed.  935;  Continental  Casualty  Co. 
V.  Ogburn,  176  Ala.  357,  67  S  852. 

[a]  Season  of  ntle. — "It  is  to  be 

f presumed  that  Insurance  companies, 
n  formulating  policies,  adopt  the 
terms  beat  suited  to  the  purposes  of 
all  parties;  that  In  fixing  the  pre- 
mium charge  it  la  necessary  to  limit 
the  liability  to  a  stated  period;  that 
from  experience  and  the  statistics  on 
the  subject  90  days  hfls  been  decided 
to  be  a  fair  length  of  time  for  the  final 
result  of  an  accident;  and,  this  being 
so,  its  Incorporation  into  the  contract 
serves  to  protect  *the  interests  of  ' 
both  Insurer  and  Insured.  Such  a  lim- 
itation Is  not  In  violation  of  law.  and. 
though  a  just  law  may  work  Injury 
In  Individual  cases,  it  must  be  re- 
garded In  the  satne  manner  as  the 
fundamental  principles  of  govern- 
ment, seeking  the  greatest  good  to 
the  greatest  number."  Brown  v.  U. 
S.  Casualty  Co.,  95  Fed.  935,  937. 

[b]  Inch  a  provision  is  not  Inoon- 
slstent  with  a  provision  that  the  in- 
surance shall  continue  for  twelve 
months;  nor  can  It  be  construed  to 
refer  only  to  death  occurring  within 
the  prescribed  time  after  the  expira- 
tion oJt  the  policy.  Brown  v.  U.  S. 
Casualty  Co.,  95  Fed.  036;  Perry  v. 
Provident  Ii.  Ins.,  etc,  Co.,  99  Mass. 
162. 

87.  Brown  v.  U.  S.  Casualty  Co., 
95  Fed.  935;  Perry  v.  Provident  L. 
Ins.,  etc.,  Co.,  99  Mass.  162, 

88.  Perry  v.  Provident  X<.  Ins.,  etc. 
Co.,  108  Mass.  242.  ~ 
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within  a  designated  time  after  aii  accident  there 
can  be  no  recovery  if  the  disability  does  not  accrue 
until  after  the  expinition  of  the  time  limited.'* 

TV.  FROXIHATE  CAUSE 


Where  tlie  policy  spedfleB  no  time  within  which 
the  disalulity  moat  supervene,  no  limitation  can  be 
read  into  it.*" 


[$  180]  Even  apart  from  any  express  provision 
of  the  policy  it  is  held  that,  in  order  to  fix  liability 
on  the  insurer,  an  accident  such  as  is  within  the 
contemplation  of  the  policy  must  be  the  proximate 
cause  of  the  injury,  disability,  or  death  for  which 
indemnity  is  claimed  but  it  is  usual  to  insert  an 
express  provision  to  that  effect  in  the'  policy."  In 


this  connection  the  phrase  "proximate  cause"  means 
that  cause  which  directly  produces  the  effect,  as  dis- 
tinguished from  the  remote  cause,^  the  cause  which 
sets  in  motion  a  train  of  events  which  brings  about 
a  result  without  the  intervention  of  any  force  oper- 
ating and  working  actively  from  a  new  and  inde- 
pendent source;"^  bat  this  does  not  necessarily  mean 


88.  Hafiradom  t.  Masonic  Equita- 
ble Aca  Assoa,  K9  App.  Dlv.  321,  69 
NTS  83X. 

90.  Moe6  v.  Socl£t6  de  Bienfalsance 
St.  Jean  Baptlste.  167  Maas.  298.  46 
NB  749,  36  LRA  736  (holding  that  a 
policy  providltii;  a  weekly  Indemnity 
whera  the  insured  la  Incapacitated  to 
work  by  reason  of  sickness  or  acci- 
dent protects  one  who  has  becoTne 
blind  by  reason  of  an  accident 
occurring  many  years  prior  to  the 
total  bUndnessJ.  ~ 

[a]  £osa  or  manbsv  not  wlUiln 
■tipalation  as  to  time. — ^Where  the 
policy  stipulates  that  the  loss  of  two 
bands  or  feet,  or  the  loss  of  one  hand 
and  one  foot,  must  occur  within  a  des- 
ignated time,  but  Is  silent  as  to  the 
time  when  the  loss  of  one  hand  or 
foot  must  occur,  a  loss  of  either,  af- 
ter the  designated  time,  will  be  held 
to  be  within  the  protection  of  the 
policy.  Marshall  v.  Commercial  Trav- 
elers' Mut.  Acc.  Assoc.,  170  N.  T.  434, 
63  NS  446  [rev  67  App.  Dlv.  636,  6S 
NTS  1143]. 

01.  Continental  Casualty  Co.  v. 
Lloyd,  166  Ind.  62,  73  NE  824. 

[a]  Bnlelds  of  person  Inwuts  tntm 
aooldsnt. — (1)  Where  after  an  accident 
the  insured  became  insane,  and  while 
in  that  state  took  hia  own  life.  It  has 
been  held  that  the  accident  and  the 
death  were  too  remotely  connected  to 
allow  of  a  recovery  under  a  polfoy  of 
accident  insurance.  Harris  v.  Travel- 
ers' Ins.  Co.,  (111.)  8  AlbLJ  86.  (2} 
So  under  a  policy  of  life  Insurance  it 
naa  been  held  that  death  taking  place 
under  the  same  circumstances  was 
due  not  to  accident,  but  to  suicide. 
Streeter  v.  Western  Union  Mut.  Life, 
etc.,  Soc,  66  Mich.  199.  31  XW  779, 
8  AmSR  882. 

[b]  Beatli  following  aooMental 
rnnavay. — In  McGllnchey  v.  Fidelity, 
etc,  Co.,  80  Me.  2S1,  262;  14  A  IS,  6 
AmSR  190,  the  circumstances  of  the 
death  of  the  insured  were  these:  The 
insured  was  driving  In  a  carriage 
along  the  principal  thoroughfare  of 
the  place  of  his  residence,  when  his 
horse  became  frightened  at  an  un- 
sightly object  on  the  street  and  sud- 
denly began  tp  run,  first  Jumping  to 
the  side  of  the  way  and  nearly  col- 
liding with  other  teams,  and  ran  a 
considerable  distance  before  he  was 
brought  under  control.  There  was 
no  collision,  nor  was  the  carriage  up- 
set or  atiy  one  thrown  therefrom,  but 
immediately  afterward  the  Insured 
experienced  great  sickness  and  pain, 
and  going  directly  to  his  house,  died 
In  about  an  hour  from  the  moment  of 
the  accident.  He  was  in  good  health 
on  that  morning  before  the  accident, 
and  there  was  no  suggestion  that  he 
was  not  a  person  of  generally  sound 
and  strong  constitution.  The  court, 
by  Peters,  C.  J-,  said:  "We  think,  on 
these  facts,  that  the  common  Judg- 
ment of  men  would  instinctively  de- 
clare, irrespective  of  the  refinements 
that  are  often  Indulged  in  over  pri- 
mary and  secondary  causes,  that  here 
was  a  plain  accident  causing  death, 
and  that  the  company  should  pay  the 
■um  promised  In  the  policy." 

[c]  Disease  reasonable  and  natu- 
m  ooBSMMBoe  of  aeoiasut.^^he  In- 
sured under  a  policy  against  death 
from  the  efEects  of  Injury  caused  by 
accident  fell  and  dislocated  his  shoul- 
der.  He  was  at  onoe  put  to  bed,  and 


died  in  less  than  a  month  from  the  date 
of  the  accident,  having  been  all  the 
time  confined  to  his  bedroom.  In  a 
case  stated  In  a  reference  pursuant 
to  the  Railway  Passengers'  Compa- 
nies' Act.  27  &  28  Vict,  c  126,  tjie  um- 
pire found  that  the  assured  died  from 
pneumonia  caused  by  cold,  but  that  he 
would  not  have  died  when  he  did  had 
It  not  been  for  the  accident,  that 
as  a  consequence  of  the  accident  he 
was  rendered  restless,  unable  to  wear 
his  clothing,  weak,  and  unusually 
susceptible  to  cold,  and  that  his 
catching  cold  and  the  fatal  effects 
thereof  were  due  to  the  condition  of 
health  to  which  he  had  been  reduced 
by  the  accident.  It  was  held  that  the 
death  of  the  assured  was  due  to  the 
effects  of  Injury  caused  by  accident 
within  the  meaning  of  the  policy. 
Isltt  V.  Railway  Pamm,  Asbut.  Co., 
22  Q.  B.  D.  604. 

[d]  AppUoatloa  of  dootrlns  to  nsg- 
Ugeuoe  and  to  aoddent  Insnranoe  con- 
trasted.— As  applied  to  contracts  of 
accident  insurance  the  doctrine  of 
proximate  cause  is  clearly '  distin- 
guished from  its  application  to  a  case 
of  ordinary  negligence,  the  distinc- 
tion being  that  In  accident  Insurance 
contracts  the  liability  is  measured  by 
the  contract,  and  the  doctrine  of  prox- 
imate cause  Is  applicable  only  in  de- 
termining whether  or  not  a  fatal 
result  Is  caused  solely  by  the  act  or 
accident  against  whlui  Indemnity  is 
given,  while  in  ordinary  negligence 
cases  the  proximate  cause  determines 
the  existence  of  the  liability.  Trav- 
elers' Ins.  Co.  V.  Mellck.  65  Fed.  178, 
12  CCA  644,  27  LRA  629;  White  v. 
Standard  L.,  etc.,  Ins.  Co.,  96  Minn. 
77,  80,  108  NW  7»,  884,  6  AnnCaa  88 
[clt  Cyo}. 

92,  Hubbard  Mntoal  Ace.  Aaaoe., 
98  Fed.  830;  Martin  v.  Manufaetur- 
era*  Acc.  Zndemn.  ,Co.,  161  N.  Y.  94, 
46  NE  S77. 

93.  McCarthy  v.  Travelers'  Ins. 
Co..  16  F.  Cas.  No.  8,682,  8  BIss.  362; 
U.  S.  Casualty  Co.  v.  Hanson,  20  Colo. 
A.  393,  79  P  176.  See  also  Hatch  v. 
V.  S.  Casualty  Co.,  197  Mass.  101,  83 
KE  398,  126  AmSR  332.  14  LRANS 
503,  14  AnnCas  290. 

[a]  Where  ths  svldeuoe  fans  to 
show  any  Intsrvealng  oanse  there  can 
be  no  question  of  the  fact  that  the  ac- 
cident was  the  proximate  cause  of 
death.  Meyer  v.  Fidelity,  ietc.,  Co., 
96  Iowa  378,  65  NW  828,  59  AmSR  374; 
Prader  v.  National  Masonic  Acc.  As- 
soc.. 96  Iowa  149,  63  NW  601;  Bailey 
V,  Interstate  Casualty  Co..  8  App.  Dlv. 
127,  40  NYS  513  [afE  158  N.  Y.  723, 
53  NK  1123];  Miner  v.  Travelers'  Ins. 
Co.,  8  OhSACP  389,  S  OhNP  103. 

[b]  An  arvravatlon  of  tlia  Injnry, 
caused  by  not  following  the  advice 
of  Insured's  physician,  cannot  be  in- 
cluded in  the  recovery.  Maryland 
Casualty  Co,  v.  Chew,  92  Ark.  276, 
122  SW  642. 

[cl  Where  death  resvlted  front  the 
aggravation  of  a  Oiaease  by  acciden- 
tal Injury  the  Insurer  was  held  liable, 
although  the  policy  limited  liability 
to  accidental  injuries  resulting  direct- 
ly, independently,  end  exclusively  of 
all  other  causes  In  death.  Fidelity, 
etc.,  Co.  V.  Meyer.  (Ark.)  152  SW  996. 

[d]  Whet*  inanrea  was  drowned 
owlaf  to  Us  bslnf  attaokad  by  a  fit 
the  Insurers  were  held  liable.  Law- 
renca  v.  Accidental  Ins.  Co.,  7  Q.  B.  D. 


218;  Wlnspear  v.  Accidental  Ins.  Co.. 
6  Q.  B.  D.  42.  Compare  Reynolds  v. 
Accidental  Ins.  Co.,  28  L.  T.  Rep. 
N.  S.  820. 

[e]  Vlisra  a  man  la  m  afflicted 
that  ha  will  die  from  sneli  afflletloa 
within  a  short  time,  yet  if  by  eome 
accidental  means,  his  death  Is  caused 
sooner,  it  will  be  a  death  from  acci- 
dent within  the  meaning  of  the 
terms  of  an  accident  insurance 
policy.  Hooper  v.  Standard  L..  etc., 
Ina  Co^  166  Mo.  A  209,  148  SW  IK. 

[f1  Xnjnrr  hastening  maavoMabU 
blindness.    Where  an  accident  policy 

firovlded  a  specified  Insurance  for  the 
OSS  of  sight  caused  directly  and  in- 
dependently of  all  other  causes 
through  external,  accidental,  and  vio- 
lent means,  insured  was  not  entitled 
to  recover  for  loss  of  sight  due  to  an 
injury  to  an  eye  caused  by  his  acci- 
dentally falling  from  a  train,  such  fall 
having  merely  hastened  the  loss  of 
sight  In  the  eye,  which  would  havp 
been  ultimately  lost  independent  of 
the  accident  because  of  a  cataract. 
Penn  v.  Standard  L.,  etc,  Ins.  Co., 
166  N,  C.  29,  73  SE  99,  42  LAANS  593. 
^  94.  Miner  v.  Travelers'  Ins,  Co.,  3 
OhSACP  289,  2  OhNP  108;  Delsenrle- 
ter  V.  Kraus-Merkel  Malting  Co.,  97 
Wis.  279,  72  NW  736.  See  Cary  v.  Pre- 
ferred Acc.  Ins.  Co..  127  Wis.  «7,  106 
NW  10S6.  115  AmSR  997,  S  I^RANS 
92S,  7  AnnCaa  484.  for  an  Interesting 
discussion  of  the  phrase. 

[a]  gredomlnaany  and  afBdant 
oassa. — The  requirement  of  an  acci- 
dent policy  that  death  must  have  re- 
sulted "necessarily  and  solely"  from 
accidental  injury  is  satisfied  where 
the  Injury  was  the  predominating 
and  efficient  cause  of  the  death,  and 
that  other  conditions  were  set  in  mo- 
tion by  the  Injury  which  may  have 
contributed  to  the  death  is  Immate- 
riaL  Continental  Casualty  Co.  v.  Col- 
vln,  77  Kan.  661,  95  P  666.  See  also 
Driskell  V.  U.  S.  Health,  etc,  Ins. 
Co.,  117  Mo.  A.  362,  93  SW  880  (hold- 
ing that  It  is  not  necessary  to  a 
recovery  that  daath  should  hav«  in- 
evitably resulted  from  "accidental 
Injuries"  regardless  of  other  circum- 
stances). 

lb]    Xnjory  and  nsdloal  trsntmsnt. 

—When  an  injury  Is  caused  by  means 
Insured  against,  and  medical  treat- 
ment admlntatered  is  rendered  neces- 
sary by  the  nature  of  the  injury,  the 
death  of  the  insured,  if  caused  by  the 
Injury  and  the  medl<ial  treatment, 
was  accidental,  within  a  policy  in- 
suring against  death  caused  by  "ex- 
ternal, violent,  and  aeeidental  means  " 
Gardner  United  Surety  C0.4  110 
Minn.  291,  126  NW  l«'4,  »  I.^NS 
1004. 

[c]    IMseas*  «dstln|-  at  tlma  of 

aooldaiBt.— <1)  Where,  at  the  time  of 
an  accident,  insured  was  suffering 
from  some  disease  which  had  no 
causal  connection  with  the  Injury  or 
death  resulting  from  the  accident,  the 
accident  was  the  sole  cause  within 
the  accident  policy;  (2)  but  where  nn 
exiHting  disease,  coSperatlng  with  the 
accident,  result  In  injury  or  death,  the 
accident  was  not  the  sole  cause  or  the 
cause  Independent  of  all  other  caufM><t 
within  the  policy.  Penn  v.  Standard 
L.  Ins.  Co.,  160  N.  C.  899,  76  SK  2GS. 
42  LRANS  597  [dism  pet  reh  158  N 
C.  29,  73  8E:/¥9k  42  LAAN8  593]. 
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the  eaase  or  condition  nearest  in  time  or  place  to 
the  resnlt."  Although  each  ease  mast  rest  upon  its 
own  facts,  it  is  deemed  useful  to  refer  in  the  notes 
to  a  number  of  cases  illustrative  of  what  has  been 
held  proximate**  or  remote"  cause. 


Exception  la  polic^.  In  order  to  defeat  recovery 
on  the  ground  that  insured,  when  injured,  was  at 
a  place  where  he  was  not  permitted,  under  the  policy, 
to  be,  the  insurer  must  show  some  causal  relation 
between  that  fact  and  the  injuiy  received."* 


S:VL    KOTIOE  AKD  PBOOFS  OF  INJUBT  OB  PEATH 


li  181]   A.  Necessity  for— 1.  In  OeneraL  A 

stipulation  in  the  policy  that  in  order  to  entitle 
iosured  or  bis  beneficiary  to  recover  thereunder  a 
notice  of  the  accident  or  injury  containing  full  par- 
ticulars thereof  must  be  furnished  the  insurer  imme- 


diately, or  within  a  certain  specified  time,  is  valid  in 
the  absence  of  any  statute  providing  otherwise,***  and 
compliance  therewith  is  generally  r^arded  as  a  Con- 
dition precedent  to  the  enforcement  of  the  policy,^  re- 
gardless of  whether  or  not  the  insurer  was  prejudiced 


•5.  Freeman  v.  Mercantile  Mut. 
Acc.  Assoc.,  1B6  Uasa.  351,  SSS.  SO  NE 
lOlS.  17  LRA  7&S  and  note  (where  It 
Is  said:   "The  law  wUl  not  go  farther 

back  In  the  line  of  causation  than 
to  find  the  active,  efficient,  procuring 
cause,  of  which  the  event  under  con- 
sideration is  a  natural  and  probable 
consequence,  in  view  of  the  existing 
circumstances  and  conditions."  Thus 
injury  which  might  naturally 
produce  death  In  a  person  of  a  cer- 
tain temperament  or  state  of  health 
Is  the  cause  of  his  death.  If  he  dies 
by  reason  of  it,  even  If  he  would  not 
have  died  if  his  temperament  or  pre- 
vious health  had  been  different;  and 
this  Is  so,  as  well  when  death  comes 
through  the  medium  of  a  disease  di- 
rectly induced  by  the  injury,  as  when 
the  Injury  immediately  Interrupts  the 
vital  processes");  Martin  v.  Manufac- 
turers" Acc,  Indemn.  Co.,  lit  N,  T. 
S4.  45  NE  377;  Wadsworth  v.  Cana- 
dian R.  Acc  Ina  Co.,  28  Ont.  L.  &37 
[rev  26  Ont.  L.  5K,  S  DomLR  668, 
I  OntWN  828.  21  OntWR  601.  AnnCas 
191SA  6461.  See  also  Qardner  v. 
United  Surety  Co..  110  Minn.  291,  126 
aw  264,  26  LRAKS  1004. 

[a]  DlsMse  eavsed  fer  laJiuT< — 
Where  death  results  from  disease 
which  follows  -as  a  natural,  although 
not  as  a  necessary,  consequence  of  an 
accidental  physical  injury,  the  death 
is  within  the  terms  of  an  accident  pol- 
icy insuring  one  against  bodily  Inju- 
ries sustained  through  external  means. 
Independently  of  all  other  causes,  the 
death  being  the  proximate  result  of 
the  Injury,  and  not  of  the  disease  as 
an  independent  cause.  French  v.  New 
Tork  fidelity,  etc,  Co.  136  Wis.  269, 
115  irW  S69,  17  LRANS  1011.  Bee 
also  Travelers*  Ins.  Ca  v.  Hunter, 
30  Tex.  Civ.  A.  48S,  70  SW  798  (acci- 
dent <saiislng  rheumatism,  which  pro- 
duced deatli):  Isltt  v.  Railway  Pa^s. 
Aasar.  Co^,  21  Q.  B.  D.  504  (pneumonia 
brought  on  by  accident). 

S8.  U.  8. — Jaroagln  v.  Travelers' 
Protective  Assoc.,  183  Fed.  892,  06 
CCA.  622.  68  LRA  499;  Western  Com- 
mercial Travelers'  Assoc.  v.  Smith,  86 
Fed.  401.  29  CCA  223,  40  LRA  653; 
Travelers'  Ins.  Co.  v.  Melick,  65  Fed. 
178,  12  CCA  544,  27  LRA  629;  Manu- 
facturers' Acc  Indemn.  Co.  v.  Dorgan, 
58  Fed.  945,  7  CCA  681,  22  LRA  620. 

Colo. — Preferred  Acc.  Ins.  Co.  v. 
Fielding.  35  Colo.  19,  88  P  1013,  9  Ann 
Cas  916;  Travelers'  Ins.  Co.  v.  Mur- 
ray. 16  Colo.  296,  26  P  774,.  26  AmSR 
ZS7. 

III. — Central  Acc.  Ins.  Co.  v.  Rembe, 
2:0  III.  15],  77  NB  123.  110  AmSR  235, 
5  LRANS  988,  5  AnnCas  156. 

Ind. — ^ttiR  L.  Ins.  Co.  v.  Fitzger- 
ald. 165  Ind.  317,  76  NE  262,  112  AmSR 
332.  1  LRAN8  422,  «  AnnCas  661:  Con- 
tinental Casualty  Co.  v.  Loyd,  16S  Ind. 
52    73  NE  824. 

Iowa- — Prader  ,v.  National  Masonic 
Acc  Assoc,  95  Iowa  149,  63  NW  601. 

Kan. — Continental  Casualty  Co.  v. 
Colvin,  77  Kan.  561,  95  P  566 

Ky. — Omberg  v.  V.  3.  Mutual  Acc. 
Assoc.,  101  Ky.  308,  40  SW  909,  72 
AmSR  418. 

Ksas. — Hog6  v.  SocIMS  de  Blenfal- 
nnce  St.  Jean  Baptlste,  167  Mass. 

45  NE  749,  85  LRA  736;  Free- 
man v.  Mercantile  Mut.  Acc.  Assoc.. 
IM  Mass.  861,  80  KB  1018,  17  LRA 
7>2  and  note. 

Mo. — Fetter     Fiddlty.  etc.,  Co,  174 


Mo.  256,  73  SW  592,  97  AmSR  660,  (1 
LRA  469;  Johnson  v.  Continental  Cas- 
ualty Co.,  122  Mo.  A.  369,  99  SW 
473;  Carr  v.  Faciflc  Mut.  L.  Ins.  Co., 
100  Mo.  A.  602,  76  SW  180. 

Nebr. — ^Ward  v.  Mtn&  L.  Ins.  Co., 
82  Nebr.  499,  118  NW  70. 

N.  T. — Martin  v.  Manufacturers' 
Acc  Indemn.  Co^  161  N.  T.  94,  46  NE 
377;  Martin  v.  Efqultable  Acc.  Assoc, 
61  Hun  467.  16  NTS  179;  Peck  v. 
Eauitable  Acc  Assoc,  62  Hun  266. 
6  NTS  216. 

Oh. — Miner  v.  Travelers'  Ins.  Co., 
3  OhS&CP  289,  2  OhNP  103. 

Eng. — Isltt  V.  Railway  Pass.  Assur. 
Co^  22  Q.  R  D.  604. 

Que. — -Toung  v.  Accident  Ins.  Co. 
of  North  America,  6  Montr.  Super.  8 

ioverr    on    another    point  Accident 
ns.  Co.  of  North  America  v.  Young,  20 
Can.  S.  C.  280]. 

[a]  Vhysloal  dsbUlty  nsnltiiiff 
from  use  of  Intogicsnts,. — A  provision 
in  an  accident  policy  that  insurer  is 
not  liable  unless  the  accident  results 
In  death  directly.  Independently,  and 
exclusively  of  all  other  causes  does 
not  relieve  the  company  from  liability 
for  death  because  of  the  use  of  in- 
toxicating liquors  by  insured  render- 
ing him  less  able  to  withstand  dis- 
ease, unless  the  proof  -warrants  a 
conclusion  that  the  abnormal  condi- 
tion contributed  to  the  disease,  the 
clause  being  inapplicable  where  'the 
accident  is  the  direct,  natural,  and 

?roxtmate  cause  of  the  death.  New 
ork  Fidelity,  etc.,  Co.  v.  Cooper,  137 
Ky.  644.  126  SW  111. 

[b]  JUl  moiWa  okaiiges  1b  the  ez- 
erolss  of  vital  twBOtlOBs  or  the  tex- 
ture of  bodily  organs  resulting  from 
or  Induced  by  an  accidental  Injury 
should  be  regarded  as  the  effect  there- 
of, and  death  resulting  from  such 
morbid  changes  is  caused  by  such 
accident,  within  an  accident  policy 
insuring  against  death  resulting  sole- 
ly from  accidental  Injury.  Ward  v. 
istna  L.  Ins.  Co..  82  Nebr.  499,  118 
NW  70. 

[c]  Where  an  aecUsnt  caused  a 

diseased  oonditlon,  which  together 
with  the  accident  resulted-  In  injury 
or  death  complained  of.  the  accident 
was  the  sole  cause  within  an  acci- 
dent policy  insuring  against  bodily 
Injuries  effected  directly  and  indepen- 
dently of  all  other  causes.  Penn  v. 
Standard  L.  Ins.  Co-.  160  N.  C.  399, 
76  SE  262,  42  LRANS  697  Tdlsm  pnt 
roh  158  N.  C.  29,  78  SB  99,  42  LRANS 
5931. 

[d]  Second  Injnrr. — If  one  Insured 
in  an  accident  Insurance  company  Is 
Injured,  and  six  months  afterward  Is 
ai^aln  Injured,  and  then  dies  within 
the  ninety  days  after  the  second  In- 
Jury  limited  by  the  policy,  and  he 
would  not  have  died  but  for  the  last 
Injury,  recovery  may  be  had  on  the 
policy,  even  though  the  last  Injury 
would  not  have  been  fatal  hut  for  the 
drst,  Baehr  v.  Union  Casualty,  etc., 
Co..  133  Mo.  A.  541,  113  SW  689. 

97.  Hubbard  v.  Mutual  Acc.  As- 
soc., 98  Fed.  932:  McCarthy  v.  Trav- 
elers' Ins.  Co..  15  F.  Cas.  No.  8,682, 
8  Bias.  362;  Harris  v.  Travelers'  Ins. 
Co..  (111.)  8  AlbLJ  86:  Ward  v.  .^tna 
L.  Ins.  Co.,  82  Nebr.  499.  118  NW  70. 

[a]  Diseass  foUowisff  Injury. — 
Where  Insured,  after  recovery  from 
an  accidental  Injury,  succumbs  to  a 
disease  whl«h  would  not  have  been 


fatal  but  for  his  lowered  vitality 
following  such  Injury,  the  disease, 
and  not  the  lowered  vitality,  is  the 
cause  of  death  within  an  accident  pol- 
icy insuring  against  death  resulting 
from  accidental  Injury,  and  a  recov- 
ery cannot  be  had.  Ward  v.  jCtna  L. 
Ins.  Co.,  62  Nebr.  499,  118  NW  70. 

[b]  Xniary  foUowiag  dissass. — 
Where  insured's  appendix  was  in  an 
abnormal  condition  from  a  prior  at- 
tack of  appendicitis,  his  death  from 
a  subsequent  attack  caused  by  a 
strain  was  caused  partly  by  the  strain 
and  partly  by  the  preexisting  attack 
of  appendicitis,  so  that  the  company 
was  not  liable.  Stanton  v.  Travelers' 
Ins.  Co.,  83  Conn.  708,  78  A  S17,  34 
LRANS  445  and  note. 

98.  Klrkpatrlck  v.  JEtm  L.  Ins. 
Co.,  141  Iowa  74,  117  NW  1111,  22 
LRANS  1256. 

99.  Kimball  v.  Masons'  Fraternal 
Acc  Assoc.,  90  Me.  183,  38  A  102; 
Hatch  v.  U.  S.  Casualty  Co.,  197  Mass. 
101.  83  NE  398.  125  AmSR  332  and 
note,  14  LRANS  503,  14  AnnCas  290; 
Johnson  v.  Maryland  Casualty  Co.,  73 
N.  H.  269,  60  A  1009,  111  AmSR  60y 
and  note. 

[a]  A  Btatate  enlarglnff  the  time 
for  glvlnc  notios  does  not  apply  to  a 

Solicy  executed  before  its  enactment. 
Ilmball  v.   Masons'   Fraternal  Acc 
Assoc,  90  Me.  183,  38  A  102. 

[b1  Vader  Code  (1906)  §  2576,  pro- 
hibiting policy  stipulations  limiting 
the  time  within  which  suit  may  be 
commenced  to  less  than  one  year  af- 
ter I0S&  provision  in  an  accidisnt  pol- 
ler limiting  insurer's  liability  to  one 
ilfth  of  the  amount  of  insurance, 
unless  notice  of  accident  bs  given 
within  ten  days  thereafter,  is  not  en- 
forceable. Oenerai  Aec  F.,  etc,  Assur. 
V.  Walker,  99  Misa  404,  66  8  61. 
[el  A  ■mliUmiiM  pexlod  which  may 
be  limited  by  the  Insurer  Is  pre- 
scribed In  some  statea  Kenny  v. 
Bankers'  Acc  Ins.  Cc,  136  Iowa  140, 
113  NW  666;  Royal  Casualty  Co.  v. 
Nelson.  (Tex.  Civ.  A.)  158  SW  674; 
yEtna  L..  Ins,  Co.  v.  Griffin,  (Tex.  Civ. 
A.)  123  SW  432;  Maryland  Casualty 
Co.  V.  Hudglns,  (Tex.  Civ.  A.)  72  SW 
1047;  Cady  v.  New  York  Fidelity,  etc, 
Co..  134  Wis.  322,  113  NW  967.  17 
LRANS  260.  A  statute  prohibiting  a 
limitation  of  the  time  for  notice  of 
an  accident  by  the  Insured  to  less 
than  twenty  days,  and  a  stipulation 
requiring  such  notice  within  twenty 
days,  do  not  apply  to  a  notice  given 
by  a  beneficiary  In  case  of  death  of 
the  insured.  Cady  v.  New  Tork  Fl- 
dallty,  etc.,  Co.,  134  Wis.  322,  113  NW 
967,  17  LRANS  260. 

1.  Ark. — Pacific  Mut.  L.  Ins.  Co.  v. 
Carter,  92  Ark.  378,  123  SW  384,  124 
SW  764. 

Ga. — United  Benev.  Soc.  v.  Free- 
man, 111  Ga.  355,  36  SE  764. 

Ind. — .^tna  L.  Ins.  Co.  v.  Fitzger- 
ald, 165  Ind.  317,  75  NE  262,  112  AmSR 
232,  1  LRANS  242,  6  AnnCas  551, 

Iowa. — Lyon  v.  Railway  Pass..  As- 
sur. Co.,  46  Iowa  631. 

Ky. — Maryland  Casualty  Co.  v. 
Bums.  149  Ky.  BSO,  149  SW  867;  Xtn& 
L.  Ins.  Co.  V.  Bethel,  140  Ry.  809,  131 
SW  523. 

Me. — Kimball  v.  Mason's  Fraternal 
Acc.  Assoc,  90  Me.  183,  38  a  102; 
Heywood  t.  Maine  Mut  Acc  Assoc, 
86  Me.  889, '3T  A  164. 

Mass. — Hatch  v.  tl>8k  CaaualtjrCa. 
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by  noneomiilianee/  unless  the  terms 
such  as  to  indicate  that  it  vas  not 

197  Maas.  101,  88  NB  S9S.  126  AmSR 
3S2  and  note,  14  LRANS  603  and  note, 
14  AnnCas  290  and  note. 

Mo.— De*en  v.  Fidelity,  etc.,  Co.. 
176  Wo.  2iS,  75  SW  1102;  Crotty  v. 
Continental  Casualty  Co.,  163  Mo.  A. 
628,  146  SW  883;  Mossop  T.  Contl- 
nenUl  Casualty  Co.,  137  Mo.  A.  399. 
118  SW  680. 

Nebr. — Western  Travelers'  Acc.  As- 
soc. V.  Tomson,  72  Nebr.  661,  101  MW 
841,  108  NW  696,  105  NW  293;  Wood- 
men Acc.  Assoc,  v.  Pratt,  62  Nebr. 
673,  87  NW  646,  89  AmSR  777  and 
note,  55  LRA  291. 

N.  H. — Johnson  v.  Maryland  Cas- 
ualty Co.,  73  N.  H.  259,  60  A  1009,  111 
AmSR  609  and  note. 

N.  Y. — Legnard  v.  Standard  L.,  etc., 
Co.,  SI  App.  Dlv.  320,  SI  MYS  616; 
Hagadorn  v.  Masonic  Equitable  Acc. 
Assoc,  69  App.  Div.  821,  69  NYS  8S1; 
Meech  V.  National  Acc.  Soc.,  60  App. 
Dlv.  144.  63  NYS  1008;  Martin  v. 
Equitable  Acc.  Assoc.,  61  Hun  467,  16 
NxS  279. 

Oh. — Coldham  v.  Paclflc  Mut.  L.  Ins. 
Co.,  2  OhS&CP  314. 

Pa. — Dunahee  v.  Travelers'  Ins.  Co., 
25  Pa.  Super.  669;  Spicer  v.  Commer- 
cial Mut.  Acc.  Ins.  Co.,  4  Dauph.  Co. 
283. 

Eng. — Patton  v.  Employers'  Liabil- 
ity Assur.  Co.,  L.  R.  20  Ir.  93;  Caw- 
ley  V.  National  Employers'  Acc.,  etc., 
Assur.  Assoc.,  Cab.  &  E.  597;  Gamble 
V.  Accident  Assur.  Co.,  Ir.  R.  4  C.  L. 
204;  In  re  Williams,  etc.,  Acc.  Ins. 
Co.,  19  T.  L.  R.  82.  See  also  Casael  v. 
Lancashire,  etc.,  Acc.  Ins.  Co.,  1  T.  L. 
R.  495;  Victorian  Stevedoring,  etc., 
Co.  V.  Australian  Acc,  etc.,  Ins.  Co., 
29  Vict.  L.  139. 

Can. — Employers'  Liability  Assur, 
Corp  V.  Taylor,  29  Can.  S.  C.  104; 
Accident  Ins.  Co.  of  North  America 
V.  Young,  20  Can.  S.  C.  280,  12  Can 
LTOccNotes  217;  Evans  v.  Railway 
Pass.  Assur.  Co.,  3  DomLR  61,  3 
OntWN  881.  21  OntWR  442. 

Ont. — Youlden  v.  London  Guaran- 
tee, etc,  Co.,  28  Ont.  L.  161  [afT  26 
Ont.  L.  75,  4  DomLR  721,  3  OntWN 
832,  21  OntWR  674];  Kent  v.  Ocean 
Acc,  etc.,  Corp.,  20  Ont.  L.  226,  13 
OntWR  1072,  15  OntWR  177;  Johns- 
ton v.  Dominion  of  Canada  Guaran- 
tee, etc,  Ins.  Co.,  1?  Ont.  L.  462,  11 
OntWR  863.  12  OntWR  980:  Atkinson 
V.  Dominion  of  Canada  Guarantee, 
etc.  Co.,  16  Ont  Lb  619.  11  OntWR 
449:  Shera  v.  Ocean  Acc,  etc.  Corp., 
82  Ont.  411. 

[al  WlMtlMt  thm  btJxuT  results  In 
dlssMll^  or  deatb  a  reoulrement  for 
immediate  notice  Is  applicable.  Fos- 
ter T.  Fidelity,  etc.  Co^  99  Wis.  447, 
76  NW  69.  40  LRA  888. 

[b]  &OSS  of  tts  pOUer  will  not 
excuse  a  lack  of  notice.  Accident  Ins. 
Co.  of  North  America  T.  Young,  20 
Can.  B.  C.  280. 

[c]  The  fM«  tlw*  fiMrth  was 
esnssd  Insteateneonsly  has  been  held 
not  to  render  such  notice  unnecessary. 
Patton  V.  Employers'  Liability  Assur. 
Co..  L.  R.  20  Ir.  93;  Gamble  v.  Acci- 
dent Assur.  Co.,  Ir.  R.  4  C.  L.  204 
(where  It  was  held  that  the  provision 
was  not  discharged  by  reason  of  the 
fact  that,  owing  to  the  act  of  God, 
the  accident  was  of  so  sudden  and 
fatal  a  character  that  It  was  impossi- 
ble to  have  given  the  required  notice 
within  seven  days  after  the  accident, 
inasmuch  as  the  terms  of  the  policy 
were  such  as  to  negative  any  pre- 
sumption bringing  it  within  the  class 
of  oases  In  which  It  has  been  held 
that,  in  the  nature  and  import  of  the 
contract  itself,  there  was  that  which 
involved  the  Implied  condition  that 
the  destruction  of  the  person  or  thing 
with  which  the  contract  d^alt  should 
have  absolved  from  Its  performance). 

[d]  /  Polloy  proonzed  br  mgwat  ot 
lasKzsd  wlwoat  Us  kwrwlMvo^ 
The  rule  requiring  the  notice  to  be 
slven  is  nnlnfiueneed  by  the  fact 


of  the  policy  are 
the  intention  of 


the  parties  to  make  audi  notice  a  condition  prece- 
dent, or  the  condition  is  impossible  of  performance,* 


that  the  policy  was  procured  by  an- 
other acting  as  agent  of  the  Insured, 
and  the  insured  had  no  knowledge  of 
the  Issuance  of  the  policy  until  after 
the  expiration  of  the  time  limited  for 
the  giving  of  notice.  Johnston  v. 
Maryland  Casualty  Co.,  73  N.  H.  259, 
60  A  1009,  111  AmSR  600  and  note. 

[e]  Additional  notlos. — Where  the 
Insured  in  an  accident  policy  had 
complied  with  the  terms  of  the  policy 
as  to  notice  of  injury,  he  could  not 
be  prejudiced  by  his  gratuitous  act  In 
fllllng  out  and  sending  blanks  fur- 
nished him  by  the  company  marked 

Sirellmlnary  notice."   Mellen  v.  TJ.  S. 
ealth,  etc,  Ins.  Co.,  83  Vt  242,  76 
A  273. 

[f1  Vo  foifsltnr*  rsanlvs  from  a 
failure  to  give  notice  within  the  time 
limited  by  the  policy  where  no  such 
effect  is  expressed  In  the  policy.  Hurt 
V.  Blmployers'  Liability  Assur.  Corp., 
122  Fed.  828. 

[g]  Wotles  Vina  to  wzonf  eom- 
psay. — It  was  no  sxcuse  for  a  delay 
of  several  months  in  giving  notice  of 
an*  elevator  accident  to  an  Insurance 
company  as  required  by  the  policy 
that  the  Insured  by  mistake  gave 
timely  notice  to  the  wrong  company. 
Jefferson  Realty  Co.  v.  Employers' 
Liability  Assur.  Corp.,  149  Ky.  741, 
149  SW  1011. 

3.  Jefferson  Realty  Co.  v.  Employ- 
ers' Liability  Assur.  Corp.,  149  Ky. 
741,  149  SW  1011. 

3.  Roseberry  v.  American  Benev. 
Assoc,  142  Mo.  A.  652.  121  SW  785; 
Stoneham  v.  Ocean,  etc,  Acc.  Ins.  Co., 
19  Q.  B.  D.  237.  See  James  v.  U.  S. 
Casualty  Co.,  118  Mo.  A.  622,  88  SW 
125. 

[a]  Provision  ooiislder«d  sabse- 
qaeitt  see  Woodmen  Acc.  Assoc.  v. 
Pratt,  62  Nebr.  673,  87  NW  546,  89 
AmSR  777,  55  LRA  291;  Brown  v. 
Fraternal  Acc.  Assoc.,  18  Utah  265, 
66  P  63. 

tb]  IB  the  wlbmmB.a%  of  special  pro- 
vlslou  (1)  the  policy  Is  not  forfeited 
for  failure  to  give  the  notice  in  the 
designated  time,  and  notice  given 
thereafter  Is  sufficient.  Preferred 
Acc  Ins.  Co.  T.  Fielding,  35  Colo.  19, 
83  P  1018,  9  AnnCas  916;  Desell  v. 
Fidelity,  etc,  Co.,  176  Mo.  263,  75 
SW  1102;  James  v.  U.  S.  Casualty  Co., 
113  Mo.  A.  622,  88  SW  125;  Stone- 
ham  T.  Ocean,  etc.,  Acc.  Ins.  Co.,  19 
Q.  R  D.  237;  Shera  v.  Ocean  Acc. 
etc.,  Corp.,  82  Ont.  411.  (2)  And  It  is 
Immaterial  that  in  a  separate  clause 
of  the  policy  It  Is  provided  that  It 
shall  not  be  valid  tmless  the  provi- 
sions and  conditions  are  compiled 
with  by  the  Insured.  James  v.  IT.  S. 
Casualty  Co..  118  Mo.  A.  622,  88  SW 
126. 

[o]  VoUoy  not  rsqtdrtnr  prsUmi- 
nary  pro<tfs.-— A  policy  providing  that 
no  claim  should  be  made  in  respect 
to  an  Injury  "unless  the  same  shall 
be  caused  .by  some  outward  or  visible 
means,  of  which  proof  satisfactory 
can  be  furnished"  was  held  not  to 
require  the  Insured  to  furnish  pre- 
liminary proofs  of  the  character  and 
extent  of  his  Injuries.  Railway  Pass. 
Assur.  Ca  v.  Burwell.  44  Ind.  460. 

4,  Ga. — ^United  Benev.  Soc.  v. 
Freeman,  111  Ga.  355,  36  SE  764. 

Ind, — Peele  v.  Provident  Fund  Soc, 
147  Ind.  643,  44  NE  661.  46  NE  990. 

Mass. — Mandell  V.  Fidelity,  etc, 
Co..  170  Mass.  173,  49  NE  110,  64 
AmSR  291. 

Mo. — McFarland  v.  U.  S.  Mutual 
Acc  Assoc,  124  Mo.  204,  27  SW  436; 
Roseberry  v.  American  Benev,  Assoc, 
142  Mo.  A.  652,  121  SW  786;  Hayes  v. 
Continental  Casualty  Co.,  98  Mo.  A. 
410.  72  SW  136. 

Nebr. — Hllmer  v.  Western  Travel- 
ers' Acc  Assoc,  86  Nebr.  286,  125 
NW  536.  27  LRANS  319  and  note; 
Western  Travelers'  Acc  Assoc  v. 
Holbrook,  66  Nebr.  469,  91  NW  276, 
91  NW  816;  Woodmen  Aeo.  Assoc.  t.n 


Pratt.  62  Nebr.  673.  87  NW  546,  S» 
AmSR  777,  66  LRA  291. 

Wis. — Comstock  V.  Fraternal  Acc 
Assoc..  116  Wis.  882.  93  NW  22. 

But  compare  Evans  v.  Railway  Pass. 
Assur.  Co.,  3  DomLR  61,  8  OntWN 
881,  21  OntWR  442. 

"When  because  of  circumstances 
and  conditions  surrounding  the  trans- 
action, obstacles  or  causes  exist  pre- 
venting and  rendering  impossible  the 
performance  of  the  act  within  the 
time  stipulated,  the  act  may  be  per- 
formed thereafter  and  the  beneficiary 
will  be  excused  for  the  failure,  if 
done  within  a  reasonable  time,  or 
within  the  time  stipulated  after  the 
obstacle  or  cause  preventing  prior 
'compliance  oeases  to  exist,  (he  ques- 
tion of  the  sufficiency  of  the  excuse 
ottered  and  the  reasonableness  of  the 
time  In  which  the  act  Is  performed 
to  be  dstsrmlnsd  according  to  the 
nature  and  circumstances  of  aacA  In- 
dividual CBSs,  the  beneficiary  In  all 
cases  lielng  required  to  act  with  doe 
diligence  and  without  laches  on  his 
part."  Woodmen  Acc  Assoc  v. 
Pratt,  62  Nebr.  673.  687.  87  NW  S46, 
89  AmSR  777,  66  LRA  291. 

[a]  Whsn  insnred  was  xsndersd 
nnoonsoions  by  his  lajary  this  will 
excuse  delay.  Hayes  v.  Continental 
Casualty  Co.,  98  Mo.  A.  410,  72  SW 
135;  Comstock  v.  Fraternal  Acc. 
Assoc.,  116  Wis.  882,  93  NW  22  CfoU 
Cadyv.vNew  York  Fidelity,  etc,  Cc, 
134  Wis.  822.  lis  NW  ««7,  17  LRANS 
260]. 

{b]  Whsrs  insozMd  was  Mndsrsd 
dsnuiffsd  by  the  accident,  so  that  he 
could  not  intelligently  give  the  no- 
tice and  required  Information  regard- 
ing the  accident  and  injury  within 
the  time  stipulated,  this  fact  excused 
him  from  compliance  with  the  condi- 
tions of  the  policy  in  that  regard  dur- 
ing the  time  of  the  existence  of  the 
disability.  Reed  v.  Loyal  Protective 
Assoc,  164  Mich.  161.  117  NW  600; 
Woodmen  Acc  Assoc  v.  Pratt,  62 
Nebr.  678,  87  NW  646.  89  AmSR  777. 
66  LRA  291  (quoted  supra  this  note): 
Manufacturers*  Acc.  Indemn.  Co.  v. 
Fletcher.  5  Oh.  Cir.  Ct.  633,  S  Oh.  Clr. 
Dec.  808.  Contra  Whiteside  v.  North 
American  Acc  Ins.  Co.,  200  N.  Y. 
320.  323.  93  NE  948,  35  LRANS  696 
(where  the  court,  per  HlscOCk,  J., 
said:  "Here  the  parties  by  their  free 
and  voluntary  action  have  entered 
into  a  contract  by  which  each  has 
assumed  certain  obligations.  The  in- 
surance company  has  agreed  to  make 
certain  payments  on  account  of  slck> 
ness.  and  the  assured  as  a  condition 
precedent  to  the  enforcement  of  such 
obligation  has  agreed  to  the  payment 
of  certain  premiums  and  to'  the  serv- 
ice of  the  notice  in  question,  which 
might  have  been  prepared  and  served 
by  some  one  else  in  his  behalf  if  he 
was  incapacitated  from  personally 
doing  it.  All  of  these  provisions  and 
engagements  enter  Into  the  substance 
of  the  contract  which  respondent  is 
seeking  to  enforce,  and  under  such 
circumstances  the  courts  will  not  re- 
lieve either  party  under  the  condi- 
tions here  presented  from  fulfillment 
of  the  engagement  which  he  has  vol- 
untarily undertaken.  This  distinc- 
tion between  obligations  Imposed  on 
a  party  by  statute  and  against  his 
will,  and  those  voluntarily  assumed 
by  nlm  as  a  part  of  a  contract,  la 
clearly  recognized  by  the  decisions"). 

[c]  ninssSw— Where  insured  in  an 
accident  policy  stipulating  for  writ- 
ten notice  within  fifteen  days  from 
date  of  accident  was  so  dangerously 
ill  after  the  sixth  day  after  the  ac- 
cident as  to  render  him  unable  to  give 
notice,  failure  to  give  notice  did  not 
defeat  a  recovery,  although  from  the 
third  to  the  sixth  day  after  the  acci- 
dent he  could  have  given  notice. 
Continental  Casualty  Co.  v.  Matthls,. 
160  Ky.  477.  16A.BW  607. 
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or  has  been  waived."  Such  a  condition,  however, 
should  be  strictly  construed  against  the  insurer, 
vhile  receiving  a  liberal  and  reasonable  construc- 
lion  in  favor  of  the  benefieiaiy.'  Accordingly  a 
forfeiture  for  failure  to  furnish  proofs  of  death 
within  the  stipulated  time  will  not  be  upheld  where 
the  beneficiary  was  ignorant  as  to  the  character 
of  proofs  required,  acted  in  good  faith,  and  fur- 
nished the  proofs  promptly  when  informed  as  to 
the  requirement;^  and  where,  without  any  fault  of 
the  insured,  additional  proofs  called  for  by  the  in- 
surer fail  to  reach  it  until  after  the  expiration  of 
the  time  limited,  it  eannot  take  advantage  of  the 
delay  and  forfeit  the  policy.'  So  also  under  a  policy 
providing  one  indemnity  for  disability,  and  another 
for  the  loss  of  a  member  of  the  body,  failure  to  give 
notice  of  the  injury  and  disability  will  not  preclude 
recovery  for  the  loss  of  a  member  of  the  body  of 
which  proper  and  timely  notice  is  given.'"  Where 
the  insurance  extends  only  to  injuries  causing  total 


disability  or  death  a  requirement  of  immediate  no- 
tice in  either  case  does  not  impose  a  duty  to  give 
such  notice  of  an  injury  ^hich  does  not  produce  total 
disability,  although  it  ultimately  results  in  death.*'- 

Actual  knowledge  of  the  insurer  has  been  held  to 
dispense  with  the  requirement  of  notice.^' 

182]  2.  In  Case  of  Successive  Injuries.  Wjiere 
the  policy  provides  for  the  giving  of  an  immediate 
notice  of  injury  a  new  notiee  must  be  given  for  eacK 
snccessive  injury." 

[4  183]  3.  Protection  of  Bights  of  Beneficiary. 
Where,  by  the  terms  of  the  policy,  the  validity  of 
any  claim  thereunder  is  made  dependent  on  the 
giving  of  notice  of  the  accident  or  injury,  the  bene- 
ficiary cannot  recover  the  death  indemnity  in  case  of 
a  failure  to  give  the  required  notice  within  the  pre- 
scribed time;**  and  notice  by  the  beneficiary,  given 
after  the  death  of  insured,  has  been  held  ineffectual 
to  relieve  a  forfeiture  due  to  the  failure  of  insured  to 
give  notiee  of  the  accident  within  the  time  limited." 


[d]  SMth  not  oeonriisff  wltUn 
llim  n  provision  that  a  notice  of 
death  must  be  ^iven  within  t«n  days 
from  the  date  of  an  accident  causing 
death,  bein;  tmposatbte  of  perform- 
ance where  insured  does  not  die  until 
after  ten  days  from  the  date  of  the 
accident,  was  void,  and  a  notice  given 
within  ten  days  after  his  death  was 
Bumoient.  Hoffman  V.  Manufac- 
turers' Acc.  Indemn.  Co.,  56  Mo.  A. 
301. 

[e3  Farsoiial  rapresratatlTe  not 
appolntad  uBtn  after  explxatton  of 

tun: — A  provision  requiring  the 
claimant  to  give  notice  In  a  specified 
time  from  the  occurrence  of  the  ac- 
cident does  not  apply  where  the 
claimant  la  a  personal  representative, 
not  appointed  until  after  the  expira- 
tion of  the  time  limited.  Globe  Acc. 
Ins.  Co.  V  Gerlach,  163  111.  625,  630, 
45  NB  563,  54  AmSR  486  (where 
the  provision  of  the  policy  was  as 
fnllows.  "Unless  claimant  (fives 
home  ofllce  .  .  .  within  seven  days, 
v^ritten  notice  .  .  .  and  within 
thirty  days  from  date  of  death  veri- 
fied written  proof  thereof,  4ill  claims 
therefor  shall  be  forfeited,"  and  the 
policy  was  payable.  In  case  of  death 
of  insured,  to  his  legal  representative, 
snd  Insured  died  on  the  seventh  day 
after  he  was  Injured,  and  within 
thirty  days  after  his  death  plaintiff 
caused  "verified  written  proof  there- 
or*  to  be  sent  to  defendant  at  its 
home  office,  and  it  .was  held  that 
plaintiff  did  not  become  the  "claim- 
ant" until  she  had  taken  out  letters 
of  administration,  and  there  was  con- 
■eouently  no  claimant  within  seven 
days' from  the  date  of  the  Injury,  the 
court  sayingr,  "It  la  dear  that  this 
provision  for  notice  within  seven 
(lays  cannot  apply  to  her.  It  I»  ap- 
plicable to  the  Insured,  only,  and  not 

10  his  legal  representative.  No  other 
construction  of  It  la  reasonable"). 

[fl  Xiom  of  one  eye  and  Injvxy  to 
other  mot  safdoient. — The  fact  that 
the  Insured  lost  the  use  of  one  eye, 
and  the  use  of  the  other  was  rendered 
Imprudent  and  dangerous,  did  not 
render  It  Impossible  for  him  to  give 
the  required  notice.  United  Benev. 
Poc.         Freeman,  111  Oa.  856,  36  SE 

[g]  -Wlieow  tbe  oontiaot  vneqvlvo- 
callT   rettvlsM  perfonaaaoe  In  aay 

«TCBt  of  the  reQUlrement  as  to  no- 
tice It  must  govern,  and  the  excep- 
tion stated  in  the  text  1b  not 
■oplicable.  Patton  v.  Employers" 
Liability  Aasur.  Co.,  L.  R.  20  Ir.  93; 
Gamble  v.  Accident  Assur.  Co.,  Ir.  R. 
4  C.  L.  204.  See  also  Cady  v.  Fidelity, 
etc     Co..  1S4  Vfia.  822,  113  NW  967, 

11  L.RANS  260;  Comatocfc  v.  Fra- 
ternal Acc.  Assoc.,  lis  Wis.  182,  93 
NW  22. 

S.    See  tafia  lll»H«^  « 
a.   Breeden  v.  MtaA  Jj.  Ina.  Co.,  23 
&  D.  417.  Ill  NW  148.  Btp  also  Jen- 


nings V.  Brotherhood  Acc  Co.,  44 
Colo.  68,  96  P  982,  130  AmSR  109 
and  note.  18  LRANS  109  and  note: 
Slmpklns  v.  Hawkeye  Commercial 
Men's  Assoc.,  148  Iowa  543,  126  NW 
192;  MosBop  v.  Continental  Casualty 
Co..  137  Mo.  A.  399,  118  SW  680. 

[a]  Application  of  mle^Where 
the  stipulation  provided  for  written 
notice  of  an  accident  or  Injury  to  be 
given  within  ten  days  from  the  date 
thereof,  and  that  there  should  be  no 
claim  for  disability  unless  such  disa- 
bility occurred  within  thirty  days 
from  the  date  of  the  accident,  of 
which  the  Insurer  shall  have  had  no- 
tice within  ten  days,  and  that  there 
should  be  no  claim  for  the  death  of 
Insured  unless  such  death  results 
within  ninety  days  from  the  date  of 
the  accident,  of  which  the  in- 
surer shall  have  had  notice  within 
ten  days,  a  notice  of  an  accident 
which  does  not  immediately  disable 
insured  from  pursuing  his  occupa- 
tion, and  which  does  not,  within  ten 
days,  give  rise  to  a  claim  for  In- 
demnity or  death,  need  not  be  given 
within  ten  days.  Odd  Fellows'  Fra- 
ternal Acc.  Assoc.  T.  Earl,  70  Fed.  16, 
16  CCA  696. 

7.  , Preferred  Acc  Ins.  Co.  v.  Field- 
ing, 35  Colo.  19,  83  P  1013,  9  AnnCas 
916:  Hughes  v.  Central  Acc.  Ins.  Co., 
222  Pa.  162.  71  A  923;  Brown  v.  Fra- 
ternal Aca  Assoc.,  18  Utah  265.  65 
P  63:  Johnston  T.  Dominion  of  Can- 
ada Ouarantee,  etc.,  Ins.  Co.,  17  Ont. 
L.  468,  12  OntWR  980,  11  OntWR 
363. 

[a]  ApplloattOB  of  nd*.-— Where 
the  policy  provided  that  In  case  of 
"any  accident  or  Injury  for  which 
any  claim  shall  be  made  under  this 
certificate,  or  In  case  of  death  result- 
ing therefrom,  immediate  notice  shall 
be  given  In  writing."  with  full  par- 
ticulars of  the  accident,  and  that  a 
failure  to  give  such  notice  should 
Invalidate  the  claim.  It  was  held  that 
there  were  two  classes  of  notices  In- 
tended— one  an  Imn^tate  notice  of 
the  accident  or  Injury  when  not  re- 
sulting in  death,  and  the  other  an 
Immediate  notice  of  death  resulting 
from  accident  or  Injury,  the  latter 
to  be  given  by  the  beneficiary*  and 
that  a  notice  so  given  in  the  latter 
case  was  sufficient,  although  no 
notice  of  the  Injury  was  given  be- 
fore death.  Western  Commercial 
Travelers'  Assoc.  v.  Smith,  85  Fed. 
401.  29  CCA  223,  40  LRA  653. 

[b]  Case  not  provided  for. — ^Where 
the  policy  provided  for  Immediate 
notice  In  gase  of  Injury  causing  total 
disability,  and.  In  case  such  Injury 
caused  death,  for  notice  to  be  given 
"In  like  manner,"  It  was  held  that 
where  the  Injury  caused  death,  but 
did  not  at  the  time  totally  disable 
insured  from  Working,  It  was  un- 
necessary to  give  notiee  at  the  time 
of  tba  accident,  the  policy  faUlss  to 


provide  for  notice  In  such  case.  Mo> 
Farland  v.  U.  S.>Mutual  Aoc  Assoc.. 
124  Mo.  204,  27  SW  486. 

8.  Simmons  v.  Western  Traveleitf 
Acc.  Assoc..  79  Nebr.  20,  112  NW  365. 

[a]  Vroofs  of  dealSi  merely  eon- 
dltioB  prooedeat  to  right  of  mouom^ 
Continental  Casualty  Co.  v.  Waters, 
97  SW  1103.  SO  KyL.  243. 

9.  Western  Travelers'  Acc.  Assoc. 
V.  Holbrook,  66  Nebr.  469.  91  NW 
276,  94  NW  816. 

10.  People's  Mut.  Acc  Assoc.  v. 
Smith,  126  Pa.  317,  17  A  605,  12  AmSR 
870. 

11.  Rorick  V.  Railway  Offlclals' 
etc.,  Acc.  Assoc.  119  Fed.  63,  65 
CCA  '369:  Odd  Fellows'  Fraternal 
Acc.  Assoc  V.  Earl,  70  Fed.  16,  18 
CCA  696;  McFarlftnd  v.  U.  S.  Mutual 
Acc.  Assoc,  124  Mo.  204,  27  SW  436. 

13.  Western  Travelers  Acc  Assoc 
v.  Tomson.  72  Nebr.  661,  101  NW 
841.  103  NW  695,  105  NW  293. 

13.  Splcer  v.  Commercial  Mut.  Acc 
Co.,  4  Pa.  Dlat.  271.  16  Pa.  Co.  163. 

14.  Travelers'  Ins.  Co.  v.  Nax,  142 
Fed.  653,  657.  73  CCA  649  [rev  130 
Fed.  9851  (where  the  Insured  sur- 
vived the  Injury  seventy-two  days 
and  failed  to  give  the  notice,  although 
the  policy  bound  the  Insurer  to  pay 
the  benendary  the  death  Indemnity 
"provided  immediate  written  notice 
.  .  .  ia  to  be  given  ...  of  any 
accident  and  Injui-y  for  which  claim 
is  made,"  and  the  right  of  recovery 
was  domed.  The  court  said  that  the 
insured  "had  voluntarily  become  a 
Iiarty  to  the  contract,  and  thereby 
made  himself  subjeet  to  Its  condi- 
tions. His  stipulation  In  regard  to 
Immediate  notice,  was  a  condition 
with  which  he  must  comply.  In  order 
to  bring  the  Insurers  under  their 
obligation.  The  wife's  rights,  as 
t>ene(lciary,  flowed  from  his  contract, 
and  she  has  no  independent  contract 
with  the  company.  A  failure  to  com- 
ply with  tbe  condition  as  to  notice, 
was  a  failure  to  complete  the  con- 
tract in  favor  of  his  wife.  The  obli- 
gation of  the  plaintiff  In  error,  to 
pay  15,000  to  the  wife  of  the  Insured, 
was  only  upon  the  contingency  of 
the  death  of  the  Insured,  as  a  direct 
result  of  an  accident,  of  which  imme- 
diate notice  was  to  be  given  to  the 
plaintiff  In  error,  as  stipulated  for 
in  the  policy"). 

15.  Hatch  V.  U.  S.  Casualty  Co., 
197  Mass.  101,  83  NB  398,  125  AmSR 
332  and  note,  14  L.RANS  503,  14 
AnnCas  290  and  note  (where  the  In- 
sured survived  the  Injury  thirty-flve 
days,  and  failed  to  give  the  notice, 
although  the  policy  bound  the  Insurer 
to  pay  indemnity  "provided  written 
notice  of  the  Injury,  whether  fatal  or 
non-fatal  ...  be  given  by  the 
Insured  or  the  beneficiary 

within  ten  days  of  the  event  causing 
such  Injury,"  and  the  right  of  re- 
oovery  was  denied,  the^urt  hol(Ung 
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But  ptrhere  the  policy  rcqnires  notice  in  the  event  of 
any  accident  or  injury  for  which  any  claim  shall  be 
made,  or  in  case  of  death  resulting  therefrom,  the 
clear  intention  is  to  provide  for  two  classes  of 
notices  for  the  two  classes  of  claims,  one  by  the 
insured  in  ease  of  nonfatal  injury,  the  other  by  the 
beneficiary  in  ease  death  occurs,  and  a  failure  to 
give  the  notice  of  injury  will  not  defeat  the  claim 
of  the  beneficiary  who  gives  the  notice  on  the 
occurrence  of  death."  _ 

Beneficiary  ignorant  of  facts.  Where  the  acci- 
dental injury  results  in  the  death  of  the  insured  im- 
mediately, or  without  any  period  of  consciousness 
intervening,  and  the  beneficiary  is  ignorant  of  the 
existence  of  the  policy,  notice  given  promptly  on 
discovery  of  the  policy  is  sufficient  to  avoid  a  for- 
feiture;" and  it  has  also  been  held  that  a  -condition 
for  immediate  notice  is  not  binding  where  the  bene- 


that  the  contraot  required  notice  of 
the  event  causing  the  injury,  and 
within  ten  days  of  the  occurrence 
thereof,  and  the  event  waa  the  means 
of  the  Injury  and  not  the  Injury 
itself). 

18.  See  Odd  Fellows'  Fraternal 
Ago.  Assoc.  v.  Earl,  70  Fed.  16,  16 
CCA  69S. 

[a]  Applloatlona  of  rnle.^ —  ( 1 ) 
Where  the  -insurance  was  against 
total  disability  or  death,  and  no  disa- 
bility immediately  followed  the  in- 
jury, and  the  insured  survived  about 
fifteen  days,  becoming  Insane  six  or 
eight  days  after  the  injury  was  re- 
ceived, and  the  beneficiary  gave  no- 
tice of  death  within  four  days  after 
that  event,  and  within  ten  days  after 
the  total  disability,  it  was  held  that 
she  could  recover  under  a  policy 
stipulating  that  "notice  of  the  acci- 
dent causing  the  disability  or  death 
shall  be  given  .  .  .  within  fifteen 
days  from  the  date  of  the  accident 
causing  the  disability  or  death  .  .  . 
and  fanure  to  give  such  notice  within 
said  time  shall  render  void  all 
claims,"  the  court  saying  that  the 
Insurance  waa  against  injuries  result- 
ing In  disability  or  death,  and  until 
one  of  tho^e  events  resulted  there 
was  nothing  of  which  the  insurer  waa 
required  to  be  notified.  Rorick  v. 
Railway  OfiOclals',  etc,  Acc  Assoc., 
11»  Fed.  83,  66  CCA  S».  (2)  Where 
the  Insured  survived  the  injury 
tfrenty-three  days,  and  foiled  to  give 
notlcs  thereof,  and  the  court  held 
that  the  beneficiary  could  recover 
under  a  oollcy  providing  that  "in  the 
event  or  any  accident  or  Injury  for 
which  any  claim  shall  be  made  .  .  . 
or  In  case  of  death  resulting  there- 
from, immediate  notice  shall  be 
given  .  .  .  and  failure  to  give 
such  notice  shall  Invalidate  all 
claim."  Western  Commercial  Trav- 
elers' Assoc.  V.  Smith,  86  Fed.  401, 
29  CCA  223,  40  LRA  6S3.  (3)  Where 
the  Insurance  was  against  total  dis- 
ability or  death,  and  no  disability 
immediately  followed  the  injury, 
and  the  insured  survived  twenty- 
three  days,  and  failed  to  give  notice 
of  the  injur>%  but  the  oeneficiary 
tendered  proofs  of  loss  within  ten 
days  after  the  death  of  the  Insured, 
it  was  held  that  she  could  recover 
under  a  policy  requiring  that  "notice 
shall  be  given  .  .  .  within  ten 
days  of  the  date  of  the  accident  and 
injury  for  which  claim  of  indemnity 
or  benefit  is  made  .    and  un- 

less such  notice  and  statement  is 
received  as  aforesaid,  all  claim  to  In- 
demnity or  benefit  under  this  certifi- 
cate shall  be  forfeited,"  the  court 
saying  that  until  disability  or  death 
resulted  from  .the  Injury  there  was 
no  necessity  to  give  notice.  Odd  Fel- 
lows' Fraternal  Acc.  Assoc.  v.  E^arl, 
70  Fed.  16,  16  CCA  596.  (4)  Where 
the  Insurance  was  against  total  disa- 
bility and  death,  and  no  disability 
Immediately  followed  the  injury,  and 
the  Insured  survived  the  Injury  about 


two  months,  and  the  beneficiary  gave 
prompt  notice  of  death,  it  wa«  neld 
that  she  could  recover  under  a  policy 
providing  that  "in  the  event  of  any 
accidental  injury  for  which  claim 
may  be  made  .  .  .  immediate  no- 
tice shall  be  given  .  .  .  with  full 
particulars  of  the  accident  and  In- 
Jury;  and  also  in  case  of  death  result- 
ing from  such  injury.  Immediate 
notice  shall  be  given  in  like  manner; 
and  failure  to  give  such  immediate 
written  notices  shall  invalidate  all 
claims."  McFarland  v.  U.  &.  Mutual 
Acc.  Assoc.,  124  Mo.  204,  27  8W  436. 
(5)  Where  the  Insured  survived 
forty  days  and  failed  to  give 
notice  of  the  injury,  and  the  benefi- 
ciary gave  notice  of  the  death  within 
a  reasonable  time,  it  was  held  that 
she  could  recover  under  a  policy 
stipulating  that  "in  the  event  of  an 
accident  or  Injury  for  which  or  from 
which,  directly  or  Indirectly,  any 
claim  may  be  made  .  .  .  either 
for  weekly  indemnity  or  .  .  .  for 
the  deatb  benefit,  immediate  notice 
shall  be  given  in  writing  signed  by 
the  member  or  his  attending  physi- 
cian, or  in  case  of  death  by  the  bene- 
ficiary •  •  •  and  failure  to  give 
Buoh  immediate  notice,  mailed  within 
ten  days  of  the  hapj^enlng  of  such 
accident,  shall  Invalidate  all  claim 
under  this  certlflcats."  KofCman 


Manufacturers'  Ace.  Indemn.  Cd..  .  _ 
Mo.  A.  .201.  (<)  Where  the  insured 
survived  for  twenty-five  days  with- 
out giving  notice  of  the  accident,  and 
the  betwlclary  gave  notice  of 
death  twelve  days  after  that  event, 
it  was  held  that  a  recovery  could 
be  had  on  a  policy  providing  that 
"unless  the  claimant  gives  .  .  . 
Immediate  written  notice  of  any  acci- 
dent ...  all  such  claims  shall 
be  forfeited.  Horsfall  v.  Pacific  Mut. 
L.  Ins.  Co.,  32  Wash.  132,  72  P  1028, 
98  AmSR  846,  63  LRA  425.  (7) 
Where  the  insured  was  Injured  with- 
in six  days  next  preceding  his  death, 
and  failed  to  give  notice  of  his 
injury,  and  the  beneficiary  was 
Informed  of  the  accident  and  cause 
of  death  within  twelve'  days  after  the 
death  of  the  injured,  but  failed  to 
give  the  notice  until  forty-one  days 
after  the  occurrence  of  death,  it  was 
held  that  she  was  not  entitled  to 
recover,  the  court  laying  stress  on 
her  failure  to  give  the  notice  prompt- 
ly on  learning  the  facts.  Foster  v. 
Fidelity,  etc.,  Co..  99  Wis.  447,  76 
NW  69,  40  LRA  833. 

17.  Provident  L.  Ins.,  etc,  Co,  v. 
Baum,  29  Ind.  236;  Maryland  Casu- 
alty Co.  V.  Bums,  149  Ky.  550.  149  SW 
867;  American  Acc.  Co.  v.  Card,  13  Oh. 
Clr.  Ct.  1E4.  7  Oh.  Clr.  Dec.  504;  Cady 
V.  Fidelity,  etc.,  Co..  134  Wis.  322. 
113  NW  967.  17  LRANS  260, 

18.  Trlppe  v.  Provident  Fund  Soc, 
140  N.  Y.  23^  35  NE  316,  37  AmSR  529, 
22  LRA  432  [aft  3  Mlsc  446,  2S  NT^ 
173]. 

18.    Bwlng  V.  Commercial  Travel* 


ficiary  is  ignorant  f>f  the  death  of  the  insnredf^"  or 
that  it  was  accidental." 

[$184]  B.  By  Whom  to  Be  Oiven.  Aa  a  general 
rule  it  is  not  essential  that  the  notice  of  a,eeident  be 
given  by  the  insured  or  his  personal .  representa- 
tives;*" but  there  is  a  sufficient  compliance  with  the 
requirement  of  the  policy  when  the  notice  is  given 
by  a  person  appointed  by  insured  for  that  purpose,** 
some  one  acting  in  the  behalf  of  the  insured^  or 
th^  persons  interested  in  the  policy,"  the  coroner  in- 
quiring into  the  cause  of  death,"  an  agent  of  the 
insurer,^"  or  even  a  stranger,'*  especially  where  the 
insurer  acquiesces  in  the  sufficiency  of  the  notice, 
and  makes  investigation  of  the  loss,"  or  participates 
in  a  post  mortem  examination.^ 

[$  185]  C.  Time  for  Giving— 1.  What  Oonsti- 
tntes  Immediate  Notice.  A  requirement  of  the 
policy  that  immediate  notice  shall  be  given  to  the 

I>lv.  241,  66  NTS  1066  Caff  170  N.  T. 
590,  63  NE  1116]. 

[a]  Where  tiM  olrooinstanosB  point 
to  aooid«ntaI  deatli  It  is  the  duty  of 
the  beneficiary  to  give  proper  notice 
to  the  insurer,  and  falling  therein  the 
right  of  action  Is  lost.  Coldham  v. 
American  Casualty,  etc,  Co.,  8  Oh 
Cir,  Ct  620,  4  Oh.  Clr.  Dec  548:  Cold- 
^S;^  ^^'^'''o  Mut,  L.  Ins.  Co.,  2 
OhS&CP  314.  2  OhNP  358. 

ao.    Wilson  V.  Northwestern  Mut. 
Acc.  Assoc.,  53  Minn,  470,  65  NW  626; 

2^42^ 

K."***  '^^^  <*'  **•  t»»a-t 
the  object  of  the  clause  requlrlns 
immediate  notice  Ab  to  enable  the 
insurer  to  Inquire  into  th«  facta  and 
circumstances  surrounding  the  acci- 
dent while  they  are  fresh  In  the  mem- 
ory of  witnesses.  In  order  to 
determine  whether  or  not  there  Is  a 
liability  under  the  policy,  and  such 
object  can  be  accomplished  as  well 
where  the  notice  Is  sent  by  a  person 
other  than  Insured.  Brown  v.  «-ater- 
nal  Acc.  Assoc.,  18  Utah  265.  66  P 
68. 

SI.   Fatton  V,  Employers'  Liability 
Assur.  Co.,  L,  R.  20  Ir.  93. 

Casualty  Co.  v. 
BuchteU  t*  Nebr.  823,  105  NW  707 
Van  Eman  v.  Fidelity,  etc.  Co.,  201 
Pa.  537.  61  A  177;  Brown  v.  Fraternal 
Acc.  Assoc.,  18  Utah  265,  55  P  63- 
Patton  V.  Employers'  Liability  Assur. 
Co.,  L.  R.  20  Ir.  93. 

Vft»onal  ze^Msatatlvea 
or  the  insured  may  give  the  notice. 
Johnston  v.  Dominion  of  Canada 
Co.,  17  Ont.  L. 
462^12  OntWR  980,  11  OntWR  363. 
^  [b]  ITotloe  by  iBsnxed'i  pnnioian 
is  sufficient.  Mellen  v.  U.  S;  Health 
etc,  Ins.  Co.,  83  Vt.  242,  75  A  273! 

33.    Patton  v.  Employers*  Liability 
Assur.  Co.,  L.  R.  20  Ir.  93. 

a4._    Continental    Casualty   Co.  v 
Buchtel,  74  Nebr.  823,  105  NW  707 

,85.  Crowder  v.  Continental  Caau- 
alty  Co.,  115  Mo.  A.  536.  91  SW  1016; 
Van  Eman  v.  Fidelity,  etc,  Co..  201 
Pa.  537,  51  A  177;  American  Acc  Ins. 
Co.  v.  Norment,  91  Tenn.  1,  18  SW 
395;  Brown  v.  Fraternal  Acc  Aaaoc 
18  Utah  265,  65  P  68;  Mell«  v?U.  S. 

Co.'  8*  Vt.  242,  75 

A  273. 

ae.    Wilson  v.  Northwestern  MuL 

Acc  Assoc,  63  Minn.  470,  55  NW  626- 
Hilmer  v.  Western  Travelers*  Acc 
Assoc.  86  Nebr.  285,  126  NW  685,  a? 
LRANS  319;  Van  Eman  v.  Fidelity, 
etc,  Co..  201  Pa.  537.  51  A  177;  Pat- 
ton V.  Employers'  Liability  Assur. 
Co..  L.  R  20  Ir.  93. 

37.  Crowder  v.  Continental  Cbsu< 
alty  Co.,  115  Mo.  A.  535.  SI  SW  1016: 
American  Acc.  Ins.  Co.  v.  Norment. 
91  Tenn.  1,  18  SW  396.  See  aim  Bu- 
rner V.  Western  Traveleral'  Acc  As- 
soc., 86  Nebr.  286.  126  NW  63S.  27 
LRANS  819  and  note. 
SB.    Van  Eman  v.  fidelity,  etc.. 


in  y. 
66 


ers*    Mut.    Acc    Abboc,    66    App.  I  Co..  201  Fa.  637.  61  A  177. 
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surer  of  any  accident  or  disability  does  not  mean 
at  the  notice  shall  be  instantaneous  but  only  that 
shall  be  given  vithin  sach  time  as  is  reasonable 
view  of  all  the  eireumstanees  of  the  casej"  and 
bere  the  insured  is  uncertain  as  to  the  extent  of 
s  injury,  a  delay  in  giving  notice  until  disability 
Ls  become  certain  is  not  nnxeasonable.*^ 


a».  XJ.  8. — Travelers'  Ins.  Co.  v. 
ix,    142  Fed.  653.  73  CCA  6*9. 

Ill-  Fidelity,  etc,  Co.  v.  Weise,  80 

U  A..   499  [rev  on  other  groundH  182 
L  496.  55  NE  540];  Sun  Acc.  Assoc. 
Olson.  59  111.  A.  217. 

ln<I. — ^tna  L.  Ina.  Co.  v.  Pltzger- 
.<!.  165  Ind.  317,  7u  VtK  262,  6  Ann 
3»  551.  112  AmSR  282  and  note.  1 
UANS  422:  Railway  Pass.  Asaur. 
p.  V.  Burwell,  44  Ind.  460;  Pacific 
:ut.  L.  Ins.  Co.  v.-  Branham.  24  Ind. 
-  2  4  3,  70  NE  174. 

Iowa. — Lyon  v.  Railway  Pass.  Ab- 
ut. Co.,  46  Iowa  621. 

Ky. — ^^tna  I*  Ins.  Co.  v.  Bethel, 
4"  Ky.  609,  131  SW  523. 

l-a. — Konrad  v.  Union  Casualty, 
tc.  Co..  49  La.  Ann.  636,  21  a  721. 

MajiH. — Everson  v.  General  Acc  P., 
tc-.  Corp..  202  Mass.  169,  88  NE  <58; 
^.ooney    v.    Maryland   Casualty  Co., 
Mass.  26.  67  NE  882. 
Mo. — Dezell   v.   Fidelity,  etc..  Co.. 
76  Mo.  258.  75  SW  1102;  McFarland, 
U.  S.  Mutual  Acc.  Asaoc.,  124  Mo. 
W4.   27  SW  436;  TounfiT  V.  Railway 
Mall  Assoc,  126  Mo.  A.  325.  103  SW 
'37;  Myers  v.  Maryland  Casualty  Co., 
i'23  Mo.  A.  682,  101  SW  124. 

Ntbr. — Woodmen  Acc  Assoc. "  v. 
Pratt.  62  Nebr.  673.  87  NW  546,  89 
AmSR  777  and  note,  65  LRA  291. 

N.  Y. — Ewinff  v.  Comnnerclal  Trav- 
elers* Mut.  Acc.  Assoc..  55  App,  Dtv. 
241.  6«  NYS  1066  [aff  170  N.  Y.  590. 
C3  KE  1116].  . 

Oh. — Travelers^  Ins.  Co.  v.  Mvers, 
62  Oh.  St.  629,  S7  NE  468,  49  LRA 
76(1;  American  Aca  Co.  v.  Card,  13'. 
Oh.  Cir.  Ct.  1B4,  7  Oh.  Clr.  Dec  504; 
Manufacturers^  Acc.  Indemn.  Ca  v. 
Fletcher,  6  Oh.  Clr.  Ct.  633,  3  Oh.  Clr. 
Dec  308;  Crane  v.  Standard  L.,  etc., 
Ins.  Co.,  «  OhSACP  lis,  3  OhNP  318; 
Cotdham  V.  Pacific  Hut.  L.  Ins.  Co.. 

2  OhS&CP  814,  2  OhNP  358. 

Fa. — Van   Eman   v.   Fidelity,  etc., 

Co..  201  Pa.  537,  61  A  177;  People's 

Uut.  Acc  Assoc  v.  Smith.  126  Pa. 

317,  17  A  606,  12  AmSR  370. 
Wash. — Horsfall  v.  Pnclflo  Mut.  L. 

Ins.   Co.,  32  Wash.   132,   72   P  1028, 

98  AmSR  846  and  note,  63  LRA  425. 
Wis. — Cady  V.   Fidelity,   etc.,  Co., 

134  Wis.  322,  113  NW  967,  17  LRANS 

S60;  Foster  v.  Fidelity,  etc.,  Co.,  99 

Wis.  447,   e  NW  69,   40  LRA  833; 

Kentiler  v.  American  Hut.  Acc  As- 

Koc,  88  Wis.   589,   60  NW  1002,  43 

AmSR  934  and  note. 
Can. — Accident  Ins.  Co.  of  North 

America      Tounff,  20  Can.  8.  C.  280, 

Ml. 

Ont. — Johnson  v.  Dominion  of  Can- 
ada Guarantee,  etc.,  Ins.  Co.,  17  Ont. 
L.  462,  12  OntWR  980,  11  OntWR  863. 
See  also  Shera  v.  Ocean  Acc,  etc., 
Corp..  32  Ont.  411. 

"If  It  were  an  original  proposition 
it  would  be  difflcult,  if  not  impossi- 
ble, to  BO  change  by  construction  the 
literal  meaning'  of  the  word  'Imme- 
diate' as  used  In  the  policy  so  as  to 
postpone  the  time  for  giving  notice 
till  It  was  possible  under  all  the  cir- 
enmstances  to  do  ^o,  but  in  view  of 
tlie  state  of  the  law  at  the  time  the 
contract  was  made  there  Is  no  serious 
dinculty  In  respect  thereto.  It  was 
then  well  settled  that  in  case  of  the 
person  rcQuired  to  give  notice  not  be- 
ing able  to  do  so  from  any  cause, 
compliance  with  the  requirement  as 
to  notice  Is  sufficient  if  notice  be 
Blien  as  soon  as  practicable  after  the 
dlaabUlty  is  removed,  unless  there  Is 
nme  unmistakable  stipulation  in  the 
poller  to  the  ctmtrary."  Cady  v.  Fi- 
delity, etc,  Co.,  184  Wis.  822,  328, 
lis  KW  967,  17  LRANS  260. 

U]  xrotloe  "ss  soon  as  possible." 
—The  expression  "as  soon  as  possl-  . 


[i  186}  2.  Time  from  WUch  Fei^od  Alloved  by 
Policy  Begins  to  Ron.  The  time  allowed  by  the  policy 
for  giving  notice  begins  to  nm  when  the  partieulon 
or  result  of  an  aeeidest  are  aseertainedi  where  these 
are  not  immediately  apparent.'/  In  case  of  the 
death  of -insured  it  is  sufficient  if  the  notice  is  given 
within  the  time  limited  after  the  death,**  or  knowl- 


ble,"  In  connection  with  giving  no- 
tice, la  not  to  be  taken  literally,  but 
means  with  due  diligence,  or  without 
unnecessary  procrastination  ,  or  de- 
lay, under  all  the  circumstances  of 
the  case.  Provident  L.  Ins.,  etc,  Co. 
V.  Baum,  29  Ind.  236;  Providence  L. 
Ins.,  etc,  Co.  V.  Martin,  82  Md.  810. 

[b]  nme  to  obtain  laformatloB. — 
The  word  "Immediate"  in  a  provision 
of  an  accident  policy,  requiring  im- 
mediate notice  in  writing  of  any  ac- 
cident or  Injury  to  be  given  to  the 
company,  will  not  be  construed  liter- 
ally, but  only  to  require  notice  with- 
in such  time  as  beneficiary  can 
reasonably  obtain  information  upon 
which  to  Base  it.  ..^tna  L.  Ins.  Co.  v. 
Bethel,  140  Ky.  609.  131  SW  S23. 

[c]  Death  of  lustired  wilnowa.— 
Where  Insured,  a  tugboat  engineer, 
disappeared  In  Novemt>er,  and  his  body 
was  not  found  until  the  Ice  broke 
up  the  following  April,  and  his 
beneflclffty  did  not  learn  of  his  deatb 
and  the  finding  of  the  body  until  May, 
when  she  Immediately,  notified  the 
company,  and  In  July  furnished  proofs 
of  death.  It  was  held  that  the  notice 
and  proofs  of  deatb  furnished  were 
sufficient.  Kentzler  v.  American  Mut. 
Acd  Assoc,  88  Wis.  689,  60  NW  1002, 
43  AmSR  934  and  note. 

[d]  ypst-BiorfM  ssamiaation  nso- 
esaary. — (1)  Where  the  physician  at- 
tending insured,  whose  death  was 
caused  by  falling  from  a  lumt>er  pile, 
am}  who  was  also  the  physician  of 
the  insurer,  claimed  that  there  was 
no  liability,  and  thereupon  a  post- 
mortem exsinination  was  held,  and  the 
notice  was  given  eighteen  dajrs  after 
the  death  of  Insured,  It  was  held  that 
It  was  given  within  a  reasonable  time. 
Sun  Acc.  Assoc  v,  Olson,  69  III.  A. 
217.  <2)  Where  the  cause  of  death 
was  unknown  until  after  the  autopsy, 
a  notice  sent  promptly  on  the  day 
after  receipt  of  the  report  of  the 
chemist  who  made  an  analysis  was 
tnifllclent  Ewlng  v.  Commercial  Trav- 
elers' Mut.  Acc  Assoc.,  66  App.  Dtv. 
241,  66  NYS  1066  [aff  170  N.  Y.  690, 
63    NE  1116]. 

[e]  Hotloe  as  soon  as  OKteiit  of 
iajnry  learned. — Where  a  policy  re- 
quired notice  of  injury  to  be  given 
as  soon  as  might  be  reasonably  pos- 
sible, a  notice  given  by  a  physician, 
of  loss  of  sight  due  to  infection  from 
an  operation,  five  months  after  *the 
Injury  was  received,  but  as  soon  as 
he  learned  that  his  sight  was 
destroyed,  was  sufficient  Maryland 
Casualty  Co.  v.  Ohle,  (Md.)  87  A 
768. 

[f]  A  notloe  not  given  utU  sev- 
eral aumtlis  after  an  accident  (1)  was 
not  within  a  reasonable  time,  as  re- 
quired by  the  terms  of  the  Insurance 
policy.  Jefferson  Realty  Co.  v.  Em- 
ployers' Liability  Assur.  Corp.,  149 
Ky.  741,  149  SW  1011.  (2)  Thus 
thirteen  months'  delay  is  too  great, 
even  where  the  insured  fell  upon  an 
icy  sidewalk  and  died  two  days  there- 
after from  tha  etCeot  of  the  Call,  and 
the  beneficiary  made  every  effort  to 
And  the  person  or  persona  who  wit- 
nessed the  accident,  but  without  suc- 
cess until  thirteen  months  thereafter. 
Coldham  v.  Pacific  Mut  L.  Ina  Ca, 
2  OhSftCP  S14,  2  OhNP  S68. 

fg]  Ma  wssks'  delay  ts  unxsason- 
aUe.  Myers  v.  Maryland  Casualty 
Co.,  128  Mo.  A.  682.  101  SW  124. 

[h]  TUrty-«lght  dsys'  delay  fatal. 
— ^Accident  Ins,  Co.  of  North  Amer- 
ica v.  Young,  20  Can.  S.  C.  280  [rev 
6  Montr.  Super.  31  (notice  sent  April 
29  of  an  accident  occurring  March  21 
was  held  too  late). 

(1]   Twtaty-alaa  wuKplalaod 


delay  fataL— Foster  v.  Fidelity,  etc. 
Co.,  99  Wis.  447,  76  NW  69,  40 
LRA  833  (where  the  beneficiary  did 
not  give  notice  until  twenty-nine  days 
after  learning  of  the  accident  which 
caused  the  death  of  insured,  and  It 
was  held  that  It  was  not  given  within 
a  reasonable  time). 

.[j]  Mix  days'  unsxonsed  delay 
fatal  I  Railway  Pass.  Assur.  Co.  v. 
Burwell,  4 4  Ind.  460  < where  there 
was  an  agent  of  the  Insurer  at  the 
place  where  Insured  was  injured). 

30.  Young  V.  Railway  Mall  Assoc.. 
126  Mo.  A.  326,  103  SW  557. 

31.  Rorlck  V.  Railway  Ofiiclals,  etc., 
Acc.  Assoc,  119  Fed.  83,  55  CCA  369  ; 
U.  S.  Casualty  Co.  v.  Hanson,  20  Colo. 
A.  393.  79  P  176 ;  Fidelity,  etc.,  Co. 
V.  Hart,  142  Ky.  25,  133  SW  996; 
Baumfater  v.  Continental  Casualty  Co., 
124  Mo.  A.  S8,  101  SW  152. 

[a]  On  the  other  hand  It  has  been 
held  that  where  the  policy  requires 
the  notice  to  be  given  In  a  specified 
time  after  the  event  causing  the  In- 
Jury,  the  Injury  must  be  taken  to 
mean  every  pain  or  result  traceable 
to  the  accident,  however  remote  in 
time  from  the  occurrence  of  the  acci- 
dent, and  the  ^  failure  of  the  insured 
to  give  the  notice  because  the  injury 
VA8  considered  insignificant  would  de- 
feat the  right  of  the  beneficiary  in 
case  his  death  resulted  from  the  acci- 
dent. Hatch  V.  U.  S.  Casualty  Co..  197 
Masa  101.  88  NE  898,  126  AmSR  882, 
14  LRANS  B08  and  note. 

[bjl  XosB  of  slcht^— A  notice  of  an 
accident  causing  the  loss  of  the  sight 
of  one  eye  need  not  be  given  until 
it  has  become  reastmably  certain  that 
the  sight  of  the  eye  has  been  lost, 
the  claim  being  for  such  loss.  People's 
MuL  Acc.  Assoc  v.  Smith,  12S  Pa. 
317,  17  A  605.  12  AmSR  870. 

33.  Crotty  v.  Continental  Casualty 
Co.,  163  Mo.  A.  628,  146  SW  833. 

"It  must  be  borne  In  mind  that  all 
claims  under  the  policy  for  Injuries 
not  resulting  In  death  accrued  to  the 
Insured  himself.  Plaintiff  had  no  in- 
terest in  them.  She  was  not  a  party 
to  the  contract  and  could  have  no 
claim  under  It  until  the  death  of  the 
insured  gave  her  one.  As  we  said  In 
Hoffman  v.  Manufacturers'  Acc  Co., 
66  Mo.  A.  801,  306  :  -The  beneficiary 
until  the  death  of  the  Insured,  had, 
at  most,  only  an  inchoate  and  con- 
tingent Interest  In  the  policy.  The 
insurer  could  not,  until  that  -event 
occurred,  recognize  her  as  a  party  to 
the  contract  having  a  present  interest 
therein.  She  could  have  no  claim 
under  the  contract  until  the  death  of 
the  insured,  and  therefore  she  could 
give  no  notice  of  the  accident  or  In- 
jury until  that  event  occurred.'  We 
regard  this  case  ss  decisive  of  the 
questions  In  hand.  The  phraseology 
of  tHe  notice  clause  In  that  case 
differs  somewhat,  but  not  materially, 
from  the  stipulation  now  under  con- 
sideration. The  reasoning  in  that 
opinion  applies  with  eqUal  force  to 
the  present  case.  Hers  the  provision 
begins  with  the  words  "written  notice 
of  claim  must  be  given  ...  by  the 
beneficiary.'  Of  what  claim?  Surely 
not  the  claim  for  weekly  indemnity 
for  the  beneficiary  has  no  Interest  in 
thsL  And  it  cannot  mean  the  claim 
for  the  death  benefit  for  no  such  claim 
can  exist  until  the  death  of  the  in- 
sured. If  the  Insurer  meant  to  re' 
quire  notice  to  be  given  by  the 
beneficiary  of  a  possible  fut'  " " 
the  language  employed  failr 
such  meaning  and  If  it  di 
hold  such  stipulation  to  > 
able.  It  Is  true  the  her 
the  wife  of  the  insi 
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edge  thereof,""  or  of  the  fact  that  death  was  caused 
by  an  accident  within  the  protection  of  the  policy." 
So  also  where  the  insured  honestly  believes  his. suf- 
fering and  disability  to  be  due  to  disease,  notice  of 
the  accident  given  within ,  a  reasonable  time  after  he 
discovers  or  learns  that  it  is  caused  by  an  accidental 
injury  will  prevent  a  forfeiture." 
.  Notice  by  beneficiary  of  death.  Under  an  acci- 
dent policy  providing  for  a  weekly  indemnity  to  in- 
sured if  disabled  by  an  accidental  injury  and  a  stip- 
ulaled  indemnity  to  a  beneficiary  named  in  case  of 
the  death  of  insured  from  such  an  injury  and  re- 
quiring written  notice  of  claim  to  be  given  by  in- 
sured or  the  beneficiary  fifteen  days  from  the  date 
•of  the  accident  causing  the  loss  for  which  claim  is 
made,  the  time  within  which  notice  must  be  given 
by  the  beneficiary  does  not  begin  to  run^  untU  the 
death  of  insured.^' 

In  case  the  indemnity  is  payable  only  for  loss 
of  time  resulting  from  the  injury,  notice  of  the' 
accident  within  the  prescribed  period  after  the 
loss  of  time  b^ns  is  suHicient,  although  the  policy 
may  limit  the  period  from  the  date  of  the  acci- 
dent." 

Where  existence  of  policy  nnknown.  Where  the 
existence  of  the  poMey  vaa  unknown  to  the  benefi- 
eiary,  a  notice  forwarded  by  him  as  soon  as  he  dis- 
covered the  existence  thereof  is  sufficient  within  the 
provision  requiring  notice  immediately  or  as  soon  as 
possible  after  the  injury  or  death,""  and  such  notice 
has  also  been  held  sufficient  under  a  policy  reqnir- 


the  existence  of  the  policy.  But  there 
was  nothing  to  prevent  the  insured 
from  designating  his  estate  as  his 
beneficiary  and  If  he  had  done  that 
in  this  case,  what  would  be  thought 
of  the  argument  that  the  admlnlatrator 
of  his  estate  waa  required  by  the 
terms  of  the  contract  to  give  notice 
of  the  Injury  before  the  death  of  the 
Insured  ana,  of  course,  before  the 
appointment  of  the  administrator.  It 
is  no  lesa  unreasonable  and  absurd 
to  require  the  wife  of  the  Insured  who 
is  the  beneficiary  of  the  death  in- 
demnity to  notify  the  company  of  a 
possible  future  death  claim  every  time 
her  husba'nd  receives  an  apparently 
Blight  Injury,  Following  our  rule  In 
the  HofTman  case  with  which  we  are 
well  satisfied,  we  hold  that  plaintiff 
was  not  In  default  for  falling  to  give 
notice  of  the  Injury  and  was  not 
bound  to  give  defendant  any  notice 
until  her  claim  nmtured  by  the  death 
of  the  insured."  Crotty  v.  Continental 
Casualty  Co..  168  Mo.  A.  628.  687.  638, 

146  SW  833. 

33.  Trlppe  v.  Provident  Fund  Soc., 
140  N.  T.  28,  35  XB  318,  37  AmSR 
S2d,  22  LRA  432  [afC  3  Misc.  445,  23 
NYS  178]  ;  Kentzler  v.  American  Mut. 
Acc.  Assoc.,  88  Wis.  689,  60  NW  1002, 
48  AmSR  934  and  note  (supra  I  183). 

[a]  numMd  UUM  bj  fall  oi  bnlid- 
laff^Where  the  policy  contained  a 
provision  that  notice  of  an  accident 
for  which  a  claim  Is  to  be  mad^  must 
be  given  in  writlnfir  wHhln  ten  days 
from  Its  ocourreuce,  stating  the  full 
particulars  of  the  accident,  and  that 
failure  to  give  such  notice  would  In- 
validate all  claim,  and  Insured  was 
killed  by  the  fall  of  a  building,  and 
his  body  was  not  found  until  three 
days  ^fter,  until  which  time  It  was 
not  known  that  he  was  dead,  and 
notice  was  served  on  the  insurer  within 
ten  dajTB  from  the  discovery  of  the 
body,  but  more  than  ten  days  after 
the  accident,  such  notice  was  held 
sufficient.  Trlppe  v.  Provident  Fund 
Soc.,  140  N.  tT  28,  85  NE  316,  37 
AmSR  529,  22  LRA  432  faff  3  Misc. 
(N.  T.)  446,  23  NTS  178]. 

34.  PeeJe  v.  Provident  Fund  Soc, 

147  Ind.  643.  44  NEl  661,  146  NB  990. 

 [a]    Tevdlot  of  oaconair'i  jwr^ 

Wltere  insured  came  to  his  death  by 


drowning  under  circumstances  which 
made  it  impossible  to  determine  the 
cause  of  his  death  until  the  finding 
of  a  coroner's  Jury  had  been  made 
known,  a  notice  or  the  death  given 
five  days  after  such  finding,  but  eleven 
days  after  the  death  of  Insured,  was 
suAlcient,  although  the  policy  required 
a  notice  with  full  particulars  within 
ten  days  after  the  Injury  or  death. 
Peele  v.  Provident  Fund  Soc,  147  Ind. 
543,  44  NE  6S1,  46  NE  990. 

35.  U.  8.  Casualty  Co.  v.  Hanson, 

20  Colo.  A.  893,  79  P  176;  Phillips 
V.  U.  S.  Benevolent  Soc,  120  Mloh. 
142,  79  NW  1. 

36.  Continental  Casualty  Co.  v, 
ColTln,  77 -Kan.  561,  95  P  665. 

37.  Baumister  v.  Continental  Cas- 
ualty Co.,  124  Mo.  A.  38,  101  SW  152. 

38.  Provident  I<.  Ins.,  etc,  Co.  v. 
Baum,  29  Ind.  286;  Konrad  v.  Union 
Casualty,  etc..  Co.,  49  La.  Ann.  636, 

21  S  721;  American  Acc.  Co.  v.  Card, 
13  Oh.  Cir.  Ct  154,  7  Ob.  Cir.  Dec. 
50*;  Cady  V.  Fidelity,  etc.,  Co..  184 
Wis.  822,  113  NW  967,  17  LRANS  260. 

89.  Continental  Casualty  Co.  v. 
Lindsay.  Ill  Va.  889.  69  SB  844. 

40.  Johnson  v.  Mftrylajid  Casualty 
Co..  78  N.  H.  26«,  «0  A  100»,  111  AmSR 
609. 

41.  See  Crenshaw  t.  Paoiflc  Mut. 
L.  Ins.  Co.,  68  Ho.  A.  678;  American 
Acc  Co.  V.  Card,  18  Oh.  Cir.  Ct.  1B<, 
7  Oh.  Cir.  Dec.  604. 

48.  American  Acc.  Co.  v.  Card,  IS 
Oh.  Cir.  Ct.  164,  7  Oh.  Cir.  Dec.  504; 
Moore  V.  National  Acc.  Soc,  38  Wash. 
31,  80  P  1711 

[a]  ■vbnlMloB  of  woofs  of  loss 
to  the  lasnrsr's  looal  onoe  was  not  a 
compliance  with  a  requirement  that 
notice  should  be  sent  to  the  home 
ofHce.  Fisher  v.  Traveleri^  Ins.  Co., 
124  Tenn.  460,  188  SW  IIS,  AnnCas 
1912D  1246. 

48.  Crenshaw  v.  Paclflo  Mut.  L. 
Ins.  Co.,  63  Mo.  A.  678. 

44,  Western  Travelers*  Acc.  As- 
soc. V.  Tomson.  72  Nebr.  661.  674,  101 
NW  341,  108  NW  696,  105  NW  298. 

45.  Pennington  v.  Pacific  Mut.  L. 
Ins.  Co.,  86  Iowa  468,  62  NW  482,  39 
AmSR  806;  Schelderer  v.  Travelers' 
Ins.-  Co..  68  Wis.  18.  16  NW  47,  46 
AmR  618. 

[a]   MavMoB  M  t»  >!»«•  of  par- 


ing notice  within  a  certain  number  of  days."  But 
in  a  case  where  the  policy  was  negotiated  and  ac- 
cepted by  an  a^nt  of  the  insured,  it  was  held  that 
a  delay  in  giving  notice  of  an  injury  was  not  ex- 
cused by  insured's  ignorance  of  the  existence  of  the 
policy.*" 

[$  187]  D.  Place  at  Which  to  Be  GHyen.  A  re- 
quirement of  the  policy  that  notice  and  proofs  of 
loss  shall  be  furnished  at  the  home  office  of  the  in- 
surer is  binding  upon  the  insured  and  the  benefi- 
ciary,*^ and  is  not  fulfilled  by  reason  of, the  fact  that 
notice  of  the  accident  or  injury  is  chargeable  to  the 
local  agent*'  or  physician*'  of  the  insurer.  But 
formal  notice  is  not  absolutely  required  i  and  it  is 
sufficient  if  the  insurer  has  actual. notice  within  the 
stipulated  time.**  If  notice  to  the  home  ofiice  is  not 
specially  prescribed,  notice  to  a  general  agent  pro- 
tects the  beneficiary.*"  Where  the  statute  provides 
that  a  notice  of  claim  for  damages  required  by  con- 
tract may  be  given  to  the  nearest  or  other  con- 
venient local  agent-  of  the  company  requiring  the 
same,  notice  of  injury  given  to  the  local  agent  of  a 
casualty  company  is  sufficient.*' 

[$  188]  £.  Contents  and  Soffidracy  of  Notice 
or  Proofs — 1.  In  General  The  notice  shonld  state 
the  accident  and  its  cause  ;*^  but  no  particular  form 
of  notice  is  necessary,  and  it  is  sufficient  to  furnish 
by  letter  notice  of  the  fact  of  injury  or  death,  and 
the  cause  thereof,  as  far  as  known.*^  It  is  not  nec- 
essaxy  that  the  notice  should  give  every  detail  of 
the  aecident,"  or  the  names  of  those  who  witnessed 

msnt. — A  clause  in  the  policy  which 
provides  that  claims  are  payable 
at  the  home  office  of  the  insurer  does 
not  require  the  notice  an^  proof  of 
loss  to  be  made  there.  PenninKton  v. 
Pacific  Mut.  L.  Ins.  Co.,  86  Iowa 
468,  62  NW  482,  39  AmSR  ^06. 

46.  Royal  Casualty  Co.  v.  Nelson, 
(Tex.  Civ.  A>  168  SW  674. 

47.  Simons  v.  Iowa  State  Travel- 
ing Men's  Assoc..  102  Iowa  267,  71 
NW  254;  Tralser  v.  Commercial  Trav- 
elers' Bastem  Acc.  Assoc.,  202  Mass. 
292,  88  NE  901;  Hatch  v.  U.  S.  Ca-s- 
ualty  Co.,  197  Mass.  101,  83  NB  898, 
126  AmSR  332,  14  LRANS  503. 

[a]  The  notice  must  state  %hm 
cans*  as  well  as  the  nature  of  the  in- 
jury. SlQions  V.  Iowa  State  Travellnr 
Men's  Assoc,  102  Iowa  8S7,  71  NW 
254. 

48.  Correll  v.  National  Acc.  Soc., 
139  Iowa  36,  116  NW  1046,  130  AmSR 
294 :  McFarland  v.  XT.  8.  Mutual 
Acc.  Assoa,  124  Mo.  204,  27  SW  436; 
Brown  v.  Fraternal  Aoo.  AaBoa,*18 
Utah  265,  66  P  68. 

[a]  HmOcs  fnndslMd  by  the  oom- 
paar  need  not  be  used  even  though 
the  policy  provides  that  notice  shall 
be  given  on  such  blanks.  Metropol- 
itan Casualty  Ins.  Co.  McAniey. 
184  Ga.  165,  67  SB  298. 

[b]  Ketter  mm  M^OMt  for  M««lta<— 
A  letter  notifying  an  accident  insurer 
that  insured  had  been  killed,  written 
by  the  beneficiary,  and  urging  an 
early  settlement,  and  asking  insurer 
to  "attend  to  this  as  promptly  as  pos- 
sible," was  a  sufficient  request  for 
blanks  on  which  to  make  proofs. 
Correll  v.  National  Aca  Soc,  1>» 
Iowa  86,  116  NW  1046,  180  AmSR 
294. 

49.  Standard  L.,  etc,  Ins.  Co.  v. 
Strong,  13  Ind.  A.  815,  41  NE  604; 
Correll  v.  National  Acc.  Soc,  1S9 
Iowa  36,  40,  116  NW  1046,  180  AmSR 
294  and  note  [cit  Cyc] ;  American  Acc. 
Co.  V.  Card,  18  Oh.  Cir.  Ct  164,  T 
Oh.  Cir.  Dec.  604;  Brown  v.  Fraternal 
Acc  Assoc.,  18  Utah  265,  65  P  63. 

[a]  Hodee  of  destb  like  biss- 
ner"  m  notice  of  injur. — ^Where  the 
policy  required  immediate  notice  of 
an.  injury.  givInK  the  full  name,  oc- 
oupatlozL  and  address  of  insured,  wim 
full  particulars  ot  the  WKldent.  and 
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it  but  a  notice  which  reasonably  apprises  the  in- 
sorer  of  the  nature  and  basis  of  the  claim  is  suffi- 
oent**  'even  though  the  contract  requires  fall  par- 
ticulars;" and  if,  for  any  purely  technical  reason, 
the  company  deems  the  proof  insufficient,  it  should 
notify  the  insured  or  the  beneficiary  as  the  case  may 
be  "  As  a  general  rule  proofs  establishing  a  prima 
&eie  ease  of  injury  or  death  by  accidental  means 
are  sufficient,"^  and  mere  defects  or  irregularities, 
not  objected  to,  do  not  afiFect  the  force  and  effect  of 
the  proofs  furnished."  A  notice  or  proofs  giving 
the  best  information  available  at  the  time  are  suf- 
ficient."* In  the  absence  of  a  stipulation  requiring  it, 
the  PTOO&  need  not  embrace  proof  that  the  injury  or 
death  was  dne  to  external,  violent,  and  accidental 
means,"  i^r  was  due  to  conditions  covered  by  the 
policy." 

1%  189]  2.  Phyiiciail's  Oertifleata.  Under  a  policy 
requiring  a  eertifieate  as  to  the  disability  from  the 
physician  of  the  insured,  a  claim  cannot  be  defeated 
by  a  &ilQre  to  furnish  sach  certificate  which  is 
directly  attributable  to  the  negligence  of  the  in- 
surer's agent."  Where  the  blank  proofs  furnished 
by  the  insurer  contain  a  blank  certificate  to  be  filled 
out  and  signed  1^  the  attending  physician,  and  the 
proofs  are  returned  with  an  indorsement  to  the 
effect  that  the  attending  physician  refuses  to  sign 
the  blank  certificate,  but  a  copy  of  the  report  of  the 


antopsy  is  furnished  in  its  plaee^  such  proo&  are 

sufficient.** 

190]  3.  Disdosnre  of  Facts  Available  as  De- 
fense. A  disclosure,  in  the  proofs  of  death,  of  facts 
which  might  be  available  as  a  defense  to  an  action 
on  the  policy,  will  not  affect  their  sufflcieney."* 

[$  191]  4.  Failure  to  Disclose  Snbseqnent  In- 
jnries.  Failure  to  disclose  injuries  happening  sub- 
sequent to  the  accident,  by  which  the  original  in- 
jury is  aggravated,  is  not  the  suppression  of  a 
material  fact  within  the  meaning  of  a  stipulation 
requiring  a  notice  of  an  injury  containing  full  par- 
ticulars without  suppression  of  any  material  fact.** 

[$  192]  F.  Additional  Proofs.  The  insurer  can- 
not demand  further  proofo  without  definitely  point- 
ing out  the  deficiencies  of  thrae  ^mished;"  and  a 
fa^nre  to  comply  with  a  demand  for  additional 
proofs  will  not  defeat  the  rights  of  the  elaimantr 
where  it  does  not  appear  that  the  demand  was 
brought  home  to  him.*^ 

U  193]  ^O.  Effect  of  Misstatements— -1.  In  Oen- 
eru.  A  misstatement  in  the  notice  of  the  accident, 
made  without  any  improper  motive  on  the  part  of 
insured,  will  not  affect  its  su£&cien<^.* 

[$  194]  2.  OondttslTeneflS.  While  it  has  been 
held  that  misstatements  in  the  notice  and  proofs  of 
loss  were  conclusive,  upon  insured  and  his  benefi- 
ciary, of  the  facta  therein  contained,"  the  generally 


further  required.  In  case  of  death,  an 
immediate  notice'  "in  like  manner" 
tt  was  held  that  the  words  "tn  like 
manner"  referred  to  the  method  of 
KivlnK  the  notice,  and  not  to  the  in- 
formation to  be  given.  McFarland  v. 
U.  S.  Mutual  Acc  Assoc.,  124  Mo. 
29*,  27  SW  43fi. 

[b]  mm*  Uw  polloy  re^nlrM  iax- 
medlmts  notice  of  thm  Injury,  with. 
OmUM  parttimian,  to  be  given,  and 
declares  that  a  failure  to  srive  such 
immediate  notice  aliall  invalidate  the 
claim,  a  failure  to  frlve  some-  of  the 
required  particulars  will  not  render 
nugatory  a  notice  of  the  Injury  given 
in  time.  McFarland  v.  U.  S.  Mutual 
Acc.  Assoc,  124  Mo.  204,  27  SW 
436 ;  Martin  t.  Manufacturers'  Acc. 
Indemn.  Co..  151  N.  Y.  94,  45  NB  377 
[afr  71  Hun  614,  24  NTS  1147]. 

50.  Correll  v.  National  Acc  fioc, 
1S9  Iowa  Se,  116  NW  1046,  ISO  AmBR 
294. 

51.  Johnston  v.  Dominion  of  Can- 
ada Guarantee,  etc.,  Ins.  Co.,  17  Ont. 
L.  462,  12  OntWR  980,  11  OntWR 
363. 

[a]  A  reauirsBMBt  of  satlifaotory 

proofs  Is  fumlled  If  the  proofs  fur- 
nished are  such  as  would  satisfy  a 
reaBonable  person.  Noyes  v.  Commer- 
cial Travelers'  Bastern  Acc.  Asboc>, 
190  Mass.  171,  76  NB  665. 

[b]  Oontlananoe  of  disability. — 
Where  proofs  first  furnished  by  in- 
sured to  an  accident  insurance  com- 
pany sutHclently  showed  his  Injury 
and  disability,  rendering  the  company 
liable  on  Its  policy,  it  was  only  nec- 
essary for  insured.  In  furnishing 
additional  proof,  to  show  tiie  contin- 
uation of  such  total  disability  during 
the  remaining  life  of  the  policy. 
Woodall  V.  Pacific  Mut.  L.  Ins.  Co., 
(Tet  Civ.  A.)  79  SW  1090. 

[c]  The  aJBdavtts  of  persons  liav- 
lar  peramal  kBowlsdf*  of  thm  elr- 
enautaBOSs  of  the  death  or  the  in- 
juries which  caused  It  cannot  be 
required  fay  an  Insurance  company 
as  the  prelimlnaiT  proof  of  death. 
Preferrea  Aoc  Ins.  Co.  v.  Fielding, 
IS  Colo.  1».  88  P  lOlS.  9  AndCas  916 
and  note. 

as.  Correll  v.  National  Acc.  Soc, 
139  Iowa  36.  116  NW  1046,  130  AmSR 
!94;  American  Acc.  Co.  v.  Card,  13 
Oh.  CIr.  Ct.  154,  7  Oh.  Clr.  Dec.  B04. 

fiS.  Brarmer  v.  Commercial  Mut. 
Acc.  Co.,  199  Pa.  2S»,  48  A  972. 

[a]   VaUsza  to  wm  yveper  f  onn  of 


rs^nwrt  for  TiTanVs.  nrfnrn  EUi  insurer 
can  defeat  liability  unless  requests 
for  blanks  for  proofs  of  loss  are 
couched,  in  a  particular  form  of 
words.  It  must  Incorporate  the  re- 
quirement in  the  policy  and  give 
warning  that  failure  to  observe  it 
will  be  fatal  to  a  claim  under  the 

rollcy.  Correll  v.  National  Acc  Soc, 
39  Iowa  86.  116  NW  1046,  ISO  AmSR 
294. 

54.  JBtna  H  Ins.  Co.  v.  MUward, 
118  Ky.  716,  82  SW  864.  26  KyL.  689, 
68  LRA  28S.  4  AnnCas  1092;  McFar- 
land v.  U.  8.  Mutual  Acc.  Assoc.,  124 
Mo.  204.  27  SW  436;  American  Acc. 
Co.  V,  Card.  13  Oh.  Clr.  Ct.  154,  7 
Oh.  Clr.  Dec.  604;  North  American 
Li.,  etc.,  Ins.  Co.  v.  Burroughs,  89  Pa. 
43,  8  AmR  2^2. 

[a]  Jndgmeut  of  insurer.^ — ^Where 
the  proofs,  as  furnished,  malte  a 
prima  facie  case  of  liability  against 
the  Insurer,  the  fact  that  they  were 
insufficient  in  its  Judgment  is  Imma- 
terial. Preferred  Acc.  Ins.  Co.  v. 
Fielding,  35  Colo.  19.  83  P  1013,  9 
AnnCas  916  and  note. 

6S.  Meech  V.  National  Acc.  Soc,  60 
App.  Div.  144,  63  NTS  1008. 

Oe.  Root  V.  Ijondon  Ouarantee, 
etc.  Co.,  92  App.  Dlv.  578,  86  NTS 
1055  [aft  180  N.  T.  527,  72  NE  1150], 

[a]  Xntemal  Injuries  not  known  at 
the  time  of  giving  the  notice  need 
not  he  reported  therein.  Root  V.  Lon- 
don Guarantee,  etc,  Co-  92  App.  Dlv. 
578,  86  NTS  105S  [aff  180  N.  T.  627, 
72  NE  1150). 

B7.  Konrad  v.  Union  Casualty,  etc., 
Cc,  49  La.  Ann.  636,  21  S  721. 

B8.  Van  Eman  v.  Fidelity,  etc., 
Co.,  201  Pa.  537,  51  A  177. 

69.  Toung  V.  Grand  Council  A.  O. 
A.,  63  Minn.  506,  65  NW  933. 

60.  Sun  Acc.  Assoc.  v.  Olson,  59 
111.  A.  217. 

61.  Employers'  Liability  Assur. 
Corp.  V.  Anderson,  6  Kan.  A.  18,  47 
P  831. 

62.  Rhodes  v.  Railway  Pass:  Ins. 
COy  5  Lans.  (N.  T.)  71. 

99.  Gnau  v.  Masons'  Fraternal 
Acc  Assoc,  109  Mich.  527,  67  NW 
546. 

64.  Id  Braymer  v.  Commercial 
Mut.  Acc  Cc,  199  Pa.  259,  48  A  972 
(where  the  proofs  of  death  were  sent 
in  due  time  to  the  Insurer  by  a  mes- 
senger, and  were  returned  to  the 
messenger  with  notice  to  furnish  ad- 
ditional proofs,  and  the  messenger. 


who  was  not  the  agent  of  the  benefi- 
ciary for  such  purpose,  sent  the 
proofs  again  to  the  insurer,  and  gave 
no  notice  to  the  beneficiary  of  the 
demand  for  additional  proofs,  and 
the  insurer  retained  the  proofs  with- 
out objection,  until  after  the  expira- 
tion of  the  time  allowed  for  furnish- 
ing proofs,  and  it  was  held  that  the 
Insurer  could  not  insist  upon  the 
failure  to  furnish  satisfactory  proofs 
within  the  time  limited). 

•6.  Toung  V.  Travelers'  Ins.  Co.. 
80  Me.  244,  13  A  896;  Wall  v.  Con- 
tinental Casualty  Co.,  Ill  Mo.  A.  604. 
86  SW  491;  ContlneHtal  Casualty  Co. 
V.  Jennlnga  4S  Tex.  ClV.  A.  14,  99 
SW  423. 

[a]  A  misstatement  as  to  the  Oats 

of  the  aocddcux  under  'such  circum- 
stances will  not  invalidate  the  notice. 
Toung  V.  Travelers'  Ins.  Co..  80  Me. 
244,  13  A  896. 

[b]  Wsstatement  as  to  ooonpa- 
tlon. — A  misstatement  of  the  work  in 
which  the  insured  was  engaged  at 
the  time  of  the  accident  will  not 
render  the  proofs  of  death  nugatory 
where  the  insurer  Is  liable  under  the 
true  facta.  Continental  Casualty  Co. 
v.  Jennings,  45  Tex.  Civ.  A.  14,  99 
SW  423. 

_Jc]    Agent  maMny  out  proofs^ 

Where  the  agent  undertakes  to  make 
out  the  proofs  of  injury,  an  error 
in  the  statement  as  to  the  date  or 
the  Injury,  Intentionally  made  by  him, 
and  assented  to  by  the  insured  at  his 
solicitation,  but  without  Improper  mo- 
tive, will  not  render  the  proofs  invalid 
and  Ineffectual.  Toung  v.  Travelers' 
Ins.  Cc,  80  Me.  244,  13  A  896. 

66.  Bmployers'  Liability  Assur. 
Corp.  V.  Anderson,  6  Kan.  A.  18,  47 
P  3^1. 

[a]  ^rnoranos  of  how  Injury  oe- 
ouxrsd. — Where  the  notice  of  Injury 
stated  that  Insured  did  not  know  how 
the  Injury  had  been  Incurred  It  could 
not  afterward  be  shown  that  it  was 
caused  by  being  violently  thrown  to 
the  ground  by  the  sudden  starting  of 
a  cable  car  while  attempting  to  alight 
therefrom.  Northwest  Mut.  Acc  As- 
soc. V.  Simons,  69  IH.  A.  94. 

[b]  OottOlnstve  unless  mistak* 
t/howiL, — ^Where  proofs  of  loss  under 
an  accident  policy  were  filed  by  plaln- 
tlCTs  authority,  the  facts  therein 
sUted  were  to  be   taken   as  true 

Sainst  him,  although  he  had  not  sesn 
em,  unless  he  showeA  mlatate  la 
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accepted  view  is  that  such  misstatements  are  con- 
clusive only  in  cases  where  the  insurer  has  been 
prejudiced  thereby." 

[$  195]  H.  Waiver  of  Notice  or  Proofs  or  De- 
fects Therein — 1.  In  OeneraL  A  failure  to  furnish 
the  notice  or  proofs  of  accident  within  the  required 
time,  or  defects  in  those  furnished,  mi^  be  waived 
by  the  insurer  or  its  general  agent."* 

[4  196]  2.  What  Amounts  to  Waiver— a.  In 
OeneraL  It  has  been  held  that  in  the  absence  of 
express  waiver  some  element  of  estoppel  must  exist, 
and  that  it  must  be  shown  that  the  insured  was  rea- 
sonably misled  to  his  prejudice  by  ^ome  act  or  dec- 
laration of  the  insurer  or  its  duly  authorized  agent."" 
But  a  technical  estoppel  is  not  necessary,  for  it  is 
sufficient  if  the  declarations  or  conduct  of  the  in- 
surer, subsequent  to  the  breach  of  the  condition, 
indicate  an  intention  to  waive  or  not  to  rely  on  the 
condition,  and  the  insured  or  beneficiary  is  thereby 
induced  to  remain  inactive,  or  to  incur  some  trouble 
or  expense     and  very  slight  circumstances  are  suf- 

the  proofs  in  fact.    Hill  v.  .^tna  L. 
Ins.  Co.,  150  N.  C.  1,  63  SE  124. 

67.  Kan. — Wildey  Casualty  Co.  v. 
Sheppard,  61  Kan.  S61.  6»  P  651.  47 
IjRA  6fiO;  Employer^  Z<lablUty  Aasur. 
Corp.  V.  Anderson,  5  Kan.  A.  18,  47  P 
«81. 

Ky. — Prudential  Ins.  Co.  v.  Breus- 
tle.  41  SW  9,  19  Kyli  644. 

Mich. — Phillips  V.  U.  S.  Benevolent 
8oc.  120  Mich.  142,  79  NW  1. 

Pa. — North  American  1..,  etc.,  Ins. 
Co.  V.  Burroughs,  69  Pa.  48,  8  AmR  212. 

Wis. — Jarvis  v.  Northwestern  Mut. 
Relief  Assoc.,  102  Wis.  546.  78  NW 
1089,  72  Am&R  896. 

See  Hill  V.  Xins.  L.  Ins.  Co.,  IGO 
N.  C.  1,  63  8E  124  (proof  made  by 
agent). 

[a]  Effect  as  admlsnona  affalnst 
Interest. — After  the  company  had  re- 
ceived notice  of  the  mistake  and  that 
claimant  would  endeavor  to  show  that 
death  was  the  result  of  a  different 
cause  from  that  stated  In  hts  proofs, 
the  proofs  had  the  probative  force 
of  solemn  admissions  against  Inter- 
est, but  were  not  conclusive.  Trav- 
elers' Ins.  Co.  V.  Mellck,  66  Fed.  178, 
12  CCA  544,  27  LRA  629. 

[h]  Statements  maMag  prima 
fade  ease  agaiast  plalntm. — where 
an  accident  policy  excepted  Injuries 
sustained  while  leaving  a  moving  con- 
veyance using  steam  as  a  motive 
power,  proofs  of  loss,  in  which  plain- 
tiff 'stated  that  deceased  stepped  from 
a  train  after  It  had'  started,  was 
caught  and  thrown  under  the  wheels, 
although  not  conclusive,  established 
a  prima  facie  case  against  him.  Hill 
v.  .^Etna  L.  Ins.  Co.,  150  N.  C.  1.  63 
8E  124. 

as.  U.  a. — ^Hurt  V.  Employers'  Lia- 
bility Assur.  Corp.,  122  Fed.  828. 

Ark. — Pacific  Mut.  t>.  Ins.  Co.  v. 
Carter,  92  Ark.  378.  128  SW  884.  124 
SW  764. 

Ind. — National  Masonic  Acc.  Assoc. 
V.  McBride,  162  Ind.  379,  70  NE  483; 
Owens  v.  Travelers'  Ins.  Co.,  12  Ins. 
L.  J.  75. 

Ky. — Fidelity,  etc.,  Co.  v.  Cooper, 
187  Ky.  544,  126  SW  111;  American 
Acc.  Co.  T.  Fldler,  86  SW  906.  18  KyL. 
161. 

Mo. — Brlx  T.  American  Fidelity  Co., 
171  Mo.  A.  618,  153  SW  789:  Myers  v. 
Maryland  Casualty  Co.,  128  Mo.  A. 
682.  101  SW  124. 

8.  D. — Breeden  v.  JCltna  Xi.  Ins.  Co., 
28  8.  D.  417,  422,  122  NW  848  [clt 
Cyc]. 

Man. — ^Haines  v.  Canadian  R.  Acc. 
Ins.  Co.,  20  Man.  69. 

See  also  McClure  v.  Great  Western 
Acc.  Assoc..  141  Iowa  860,  118  NW 

268. 

[a]  An  agent  wiVk  limited  author- 
ity cannot  waive  conditions  in  vio- 
lation of  a  clause  In  the  policy. 
Legnard  v.  Standard  lb.  etc.,  Ins.  Co.. 
81  App.  Dlv.  820,  81  NTS  616. 


flcient  to  eErtablish  a  waiver  of  the  eonditioo.^^  So 
there  is  a  waiver,  where  the  insurer  requires  insared^ 
or  the  claimant  under  the  policy,  to  do  some  act  or 
incur  some  expense  or  trouble  inconsistent  with  a 
claim  of  f orf eiture  fails  or  refuses  to  accept 
proofs  of  loss;^^  fails,  after  notice  of  injury  or 
death,  to  instruct  the  claimant  as  to  the  character 
of  proofs  required,  the  policy  being  silent  on  this 
point  requests  tb^  insured  to  await  an  investiga- 
tion by  the  insurer's  adjuster;^"  tenders  a  sum 
claimed  to  be  all  that  is  due  under  the  policy;^"  or 
treats  an  agent  as  having  authority  to  receive 
proofs.'^  So  also  a  waiver  of  any  irregularity,  due 
to  the  fact  that  the  proofs  were  furnished  by  a  per- 
son other  than  the  one  entitled  to  sue  on  the  policy, 
is  inferable  where  the  proofs  furnished  are  adopted 
by  the  person  entitled  to  sue,  with  the  implied  as- 
sent of  the  insurer;'^  and  proofs  of  injury  or  death 
are  waived  where  it  appears  that  the  insurer  would 
have  ignored  them  if  furnished.^^  Where  the  in- 
surer assists  in  making  second  proofs  of  loss  or 


[b]  Otnaral  afauVi  wtnt  of  da- 
f«BN  Uada  iBmrvTi^Moore  v.  Na- 
tional Acc.  Soc,  88  Wash.  81.  80  P 
171. 

tcl  A  tHaiamm  In  the  pcdler  d«ay- 
but  wnurM'a  right  to  elum  a  waivex 

oi  forfeiture  by  reason  of  any  acts 
of  any  agent  of  the  insurer,  unless 
such  waiver  was  specially  authorised 
in  writing  by  the  president  or  secre- 
tary of  the  insurer,  was  confined  to 
those  provisions  and  conditions  in  the 
policy  which  entered  Into  and  formed 
a  part  of  the  contract  of  Insurance, 
and  which  were  essential  to  make  it 
a  binding  contract,  and  did  not  ex- 
tend to  those  stipulations  which  were 
to  be  performed  after  the  loss  had 
occurred,  such  as  giving  notice  and 
furnishing  proofs  of  death.  Travel- 
ers' Ins.  Co.  V.  Harvey,  82  Va.  949, 
5  SE  668. 

[d]  PMMrlM  form  for  mdm^ 
An  Insurer  may  waive  any  condition 
Intended  for  Its  protection,  even 
though  it  has  prescribed  that  such 
waiver  must  be  In  a  certain  form  and 
signed  by  a  designated  officer,  for 
the  latter  conditions  may  be  waived 
aa  well  as  any  other.  JBtna  L.  Ins. 
Co.  T.  Frieraon,  114  Fed;  66,  61  CCA 
424. 

[e]  It  is  Improser  to  erant  a  non- 
mm  by  reason  of  a  failure  to  file 
sworn  proof  of  death,  because  plain- 
tiff has  the  right  to  show  a  waiver 
of  such  requirement  if  he  can.  Car- 
penter V.  American  Acc,  Co.,  46  S.  C. 
641,  24  SE  500. 

69.  Rooney  v.  Maryland  Casualty 
Co.,  184  Mass.  26,  67  NE  882:  Meech 
V.  National  Acc.  Soc.  50  Add.  Dlv. 
144.  63  NTS  1008. 

70.  National  Masonic  Acc  Assoc. 
v.  McBrlde,  162  Ind.  379,  70  NE  483; 
Pacific  Mut.  L.  Ins.  Co.  v.  Branham, 
34  Ind.  A.  243,  70  NE  174;  American 
Acc.  Co.  V.  Fldler,  85  SW  905,  18  KyL 
161;  Moore  v.  Wildey  Casualty  Co., 
176  Mass.  418,  57  NE  678;  Trippe  v. 
Provident  Fund  Roc,  140  N.  Y.  28,  3S 
NE  816.  37  AmSR  529,  22  LRA  432; 
Reynolas  V.  Equitable  Acc.  Assoc, 
59  Hun  13,  1  NTS  738  [aff  121  N.  T. 
649,  24  NE  1091]. 

[a]  Temporary  and  rsvooaUe 
waiver. — A  communication  from  the 
insurer  to  claimant's  attorney,  to 
the  effect  that  It  had  received  no 
formal  notice  of  the  claim  beyond  a 
requept  for  a  claim  blank,  but  that 
It  did  not  consider  it  necessary  that 
formal  proofs  be  made,  as  Insurer 
Could  do  this  In  the  course  of  the 
investigation  If  considered  necessary*, 
was  not  a  present  final  waiver  of 
such  proofs,  but  only  a  temporary 
waiver  which  might  subsequently  be 
revoked.  Alllbone  v.  Fidelity,  etc., 
Cov  (Tex.  Civ.  A.)  32  SW  569. 

n.  National  Masonic  Acc.  Assoc 
V,  MtiBrlde,  162  Ind.  879.  70  NB  483; 


Mtne,  L.  Ins.  Co.  v.  Bethel,  140  Ky. 
609,  131  SW  623. 

7a.  Paclflc  Mut.  L.  Ins.  Co.  v.  Car- 
ter, 92  Ark.  878,  128  SW  884.  124  SW 
764;  Trippe  v.  Provident  Fund  Soc.. 
140  N.  T.  28.  86  NE  316,  87  AmSR 
629,  22  LRA  438;  American  Aco.  Ins. 
Co.  V.  Norment,  91  Tenn.  1.  18  SW 
396. 

[a]  BsqnlzlBff  Mvana  phyahMl  ax- 
amlnatlons. — Where,  at  the  request  of 
the  company,  insured  submitted  to 
several  examinations  by  Its  physi- 
cians, and,  after  the  time  for  furnish- 
ing proofs  had  expired,  procured  and 
sent  to  the  company,  at  its  request, 
a  statement  of  nls  family  phvslcfan 
nhiTwlng  his  condition,  it  was  held 
that  there  was  a  waiver  of  the  formal 
proofs  of  loss  entitling  Insured  to 
the  full  sum.  Sheanon  v.  Paclflc 
Mut  L.  Ins.  Co.,  88  Wis.  607,  53  NW 
878. 

fb]  Sspense  In  obtaining  proofs 
not  requested. — The  fact  that  the 
claimant  had  been  put  to  consider- 
able expense  In  obtaining  the  prooft< 
of  loss  would  not  estop  the  insurer 
from  avoiding  the  policy,  where  It 
had  not  requested  such  proofs  and 
had  continually  denied  its  liability. 
Sharpe  v.  Commercial  Travelers'  Mut. 
Acc.  Assoc.,  139  Ind.  92,  37  NE  Sf>3. 

73,  Woodali  v.  Paclflc  Mut.  L.  Ins. 
Co.,  (Tex.  Civ.  A.)  79  SW  1090. 

74,  Railway  Officials'  Acc  Assoc. 
V.  Armstrong,  22  Ind.  A.'  406.  63  NE 
1037. 

75,  Turner  v.  Fidelity,  etc.,  Co., 
112  Mich.  425,  70  NW  898,  67  AmSR 
428.  88  LRA  629. 

.[al    Suoh  waiver  la  not  permanent 

and  may  be  revoked  when  the  Investi- 
gation is  completed.  Alllbone  v.  Fidel- 
ity, etc,  Co.,  (Tex.  Civ.  A.>  32  SW 
569. 

70.  Haines  v.  Canadian  R.  Acc. 
Ins.  Co.,  20  Man.  69.  • 

77.  Travellers'  Ins.  Co.  v.  Edwards, 
122  U.  S.  467,  7  SCt  1249,  SO  L.  ed 
1178  raff  20  Fed.  661].  See  also 
American  Auc.  Ins.  Co.  v.  Norment. 
91  Tenn.  1,  18  SW  896. 

78.  Wilson  V.  Northwestern  Mut. 
Acc.  Assoc..  53  Minn.  470.  55  NW  626. 

79.  Woodali  v.  Pacific  Mut.  L.  Ina 
Co.,  (Tex.  Civ.  A.)  79  SW  1090. 

[3l  Zlluatratlon. — Where  the  in- 
sured, after  meeting  with  an  accident, 
wrote  to  the  association  with  which 
he  was  Insured,  asking  for  the  neces* 
mry  blanks  on  which  to  make  proof 
of  disability,  and  the  asaocIatioD. 
through  Its  proper  ofilcer,  replied  thkt 
it  would  be  useless  for  the  Inaurea 
to  submit  proofs  of  dleablUty  as  nls 
claim  would  be  rejected,  there  w«» 
a  waiver  on  the  part  of  the  associa- 
tion of  the  necessity  of  presenting 
proofs  of  disability.  Hutchinson  y. 
Supreme  Tent  K.  M.  W.,  68  Hun  SS5, 
22  NTS  801. 

[b]  OfejMtlm  to  Mtieo  as  wsirw 
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accepts  them  when  made,  it  thereby  waives  any 
defects  in  the  first  proofs.*  But  mere  silence  on 
the  part  of  the  insurer,  or  a  suggestion  that  the 
liroofa  of  loss  be  furnished,  where  the  insurer  ex- 
pressly reserves  its  right  to  declare  the  forfeiture, 
is  not  sufficient  to  constitute  a  waiver."^ 

197]  b.  Betantion  of  SefectivB  Notice  or 
Proofs.  The  receipt  and  retention  by  the  company 
of  informal  notice  and  proofs,  without  objection,  or 
demand  for  further  or  more  definite  notice  and 
proofs^  eonstitute  a  waiver  of  objections  as  to  their 
regularity.*" 

198]  c  Retention  of  Notice  or  Proofs  Fnr- 
ni^ed  after  Time  Limited.  The  right  to  insist  upon 
a  forfeiture  for  failure  to  give  notice  of  the  acci- 
dental injury  within  the  prescribed  time  is  waived 
by  the  insurer  retaining,  without  objection,  the  no- 
tice and  proofs  of  death  subsequently  furnished,^ 
and  requesting  further  proof."* 


[i  199]  d.  Acting  on  Notice 'Fnmished.  An  ob- 
jection as  to  the  sufficiency  of  the  notice  is  waived 
where  the  insurer  acts  upon  it  and  proceeds  to 
investigate  the  merits  of  the  claim."" 

[$  200]  e.  Seqniring  More  Than  Prescribed 
Proof.  The  insurer  may  waive  the  conditions  of 
the  contract  as  to  proofs  by  a  demand  for  higher  or 
better  proof  than  that  prescribed  by  the  policy,"  or- 
ievidence  of  facts  not  required  by  the  contract  to  be 
established  in  the  proofs.^' 

201]  f.  Refusal  to  Furnish  Blanks.  A  re- 
quirement of  the  contract  that  certain  specified 
blanks  shall  be  used  in  making  proofs  is  waived 
where  the  insurer  refuses  to  furnish  such  blanks 
upon  application  therefor  and  a  limitation-  as  to 
the  time  for  furnishing  proofs  is  waived  where  the 
insurer,  although  timely  application  is  made  to  it, 
fails  to  famish  the  necessary  blanks  until  the  time 
limited  has  expired." 


of  proofs^Where  a  policy  provided 
ih.it  written  notice  of  an  Injury 
should  be  ^Iven  to  the  secretary  of 
the  company  within  ten  days  from 
the  date  of  the  Injury,  and  that  of- 
flr-er.  on  behalf  -of  the  company, 
denied  liability  and  refused  to  treat 
with  the  insured  on  the  frround  of 
want  of  timely  notice,  thta  amounted 
to  a  waiver  of  any  other  objection, 
and  the  company  could  not.  In  an  ac- 
tion on  the  policy,  set  up  in  defense 
that  the  Insured  did  not  furnish 
proofs  of  his  Injury  within  the  period 
limited  after  glviner  notice  that  an 
injury  had  been  received.  Hoore  v. 
National  Aco.  8oc.,  88  Wash.  81.  80 

p  m. 

so.  Peabody  v.  Fraternal  Acc.  As- 
soc.. 89  Me.  98,  35  A  1020. 

81.  Tuttle  V.  Iowa  State  Travel- 
\ng  Hen's  Assoc.,  132  Iowa  652,  104 
KW  1131.  7  LRANS  223;  McCord  v. 
Masonic  Casualty  Co.,  201  Mass.  473, 
88  NB  6 :  Meech  v.  National  Acc.  Soc., 
50  App.  Dlv.  144.  63  NTS  1008.  See 
also  Travelers'  Ins.  Co.  v.  Naz,  142 
Fed.  653,  73  CCA  949. 

B8.  U.  S. — Hurt  V.  Employers'  Lia- 
bility Assur.  Corp.,  122  Fed.  828. 

CaL — Bean  v.  Travelers'  Ins.  Co., 
94  Cal.  681,  29  P  1113. 

111. — ^National  Acc.  Soc.  v.  Taylor, 
42  111.  A.  97. 

Kan. — Wildey  Casualty  Co.  v.  Shep- 
nard,  «1  Kan.  851,  59  P  651,  47  L.RA 
630;  Standard  L...  etc.,  Ins.  Co.  v. 
Davis,  59  Kan.  52i,  63  P  856. 
.  Ky. — ^^Etna  Ins.  Co.  v.  Bethel.  140 
Ky.  609,  131  SW  623;  Railway  Of- 
flcials*.  etc.,  Assoc  v.  Beddow,  112 
Ky.   1S4,  6B  8W  362,  28  Kyl^  1438. 

Me. — Peabody  v.  Fraternal  Acc.  As- 
soc. 89  Me.  «6,  86  A  1020. 

Mus. — Hoore  v.  Wildey  Castialty 
Co..  17<  Mass.  418,  ST  NET  678. 

Mich. — ^Kohn  V.  Inter-State  Casual- 
ty Ca,  HB  Mich.  79,  72  NW  1105. 

M.  T. — Martin  v.  Manufacturers' 
Acc  Xndenm.  Co.,  161  N.  Y.  94,  45 
NE  S7T;  Trlppe  v.  Provident  Fund 
Soc.  140  N.  T.  28,  35  NB  316,  37 
AmSR  529,  22  LRA  482;  De  Van  v. 
Commercial  Travelers'  Mut.  Acc.  As- 
soc.. 92  Hun  256,  36  NTS  931  [aff  157 
N.  T.  690,  61  NE  1090];  Bushaw  v. 
Woman's  Mut.  Ina..  etc.,  Co.,  3  SUv. 
Sup.  591.  8  NTS  423;  Brink  v.  Guar- 
anty Mut.  Acc  Assoc,  7  NYS  847  fatT 
130  N.  Y.  676,  89  NB  1086];  Oulden- 
kirch  v.  IT.  S.  Mutual  Acc  Aesoc,  6 
NTS  428. 

Pa. — Braymer  v.  Commercial  Mut. 
Acc  Co..  199  Pa.  259.  48  A  972. 

S.  D. — Breeden  v.  Mtn&  Ins.  Co.. 
23  S.  D.  417,  422,  122  NW  348  [clt 
CycJ. 

Ont. — Fowlle  V.  Ocean  Acc.  etc., 
Corp..  4  Ont  L.  1*6.  1  OntWR  252 
[air  33  Can.  S.  C.  2S3j.  See  Atkinson 
V.  Dominion  of  Canada  Onarantee, 
etc.,  Co.,  16  Ont.  L.  619,  11  OntWR 
449. 

See  Weatem  Traveler^  Acc.  Assoc 
v.  Holbrook.  65  Nebr.  469.  91  NW 
276.  94  NW  S16. 


Ca]    AmflioiMxm  of  nile^Where 

an  accident  Insurer  failed  to  furnish 
blanks  for  proofs  of  loss,  as  required 
by  a  policy,  and  the  beneficlary^a  at- 
torney prepared  proofs  In  the  form  of 
affidavits,  a  letter  acknowledging 
their  receipts,  criticizing  the  merits 
of  the  claim,  and  offering  to  furnish 
blanks,  did  not  amount  to  an  objec- 
tion to  the  form  of  proof  or  a  demand 
for  further  proof.  Correll  v.  National 
Acc  Soc,  139  Iowa  36,  116  NW  1046, 
130  AmSR  294. 

63.  Moore  v.  Wildey  Casualty  Co., 
176  Mass.  41S,  67  NE  673;  Toung  v. 
Railway  Mall  Assoc.,  126  Mo.  A.  325, 
103  SW  557;  Trlppe.  v.  Provident 
Fund  Soc,  140  N.  Y.  23,  35  NE  316, 
37  AmSR  529,  22  LRA  432  [aff  3 
Misc.  445,  28  NTS  173]. 

S4.  Wildey  Casualty  Co.  v.  Shep- 
pard,  61  Kan.  351,  59  P  651,  47  LRA 
650;  Standard  L.,  etc.,  Ins.  Co.  v. 
Davis,  59  Kan.  521,  53  P  856:  Hohn 
V.  Inter-State  Casualty  Co.,  115  Mich. 
79,  72  NW  1105;  Trlppe  v.  Provident 
Fund  Soc,  140  N.  T.  23,  35  NE  316, 
37  AmSR  529,  22  L.RA  432  [afl  3 
Misc.  445,  23  NTS  1731. 

86.  Van  Eman  v.  Fidelity,  etc, 
Co.,  201  Pa.  537,  51  A  177;  Sheanon 
V.  Pacific  Mut.  L.  Ins.  Co.,  88  Wis. 
507,  53  NW  873. 

[a1  Kedloal  examination  of  In- 
mred. — (1)  The  condition  of  a  policy 
that  immediate  notice  of  the  injury 
should  be  given  to  the  Insurer  in 
writing  Is  waived  where  verbal  no- 
tice or  the  Injtiry  was  communicated 
to  the  insurer's  secretary  five  days 
after  the  injury  was  received,  and  he 
sent  a  medical  director  of  the  insurer 
to  examine  the  Insured.  Martin  v. 
Equitable  Acc.  Assoc.,  61  Hun  467, 
16  NTS  279.  (2)  Within  fifteen  days 
after  insured  In  an  accident  policy 
was  Injured,  and  while  he  was  sick, 
a  relative  and  business  partner  pre- 
pared and  delivered  to  Insurer  a  writ< 
ten  notice  of  the  Injury.  In  response 
thereto  the  medical  examiner  of  In- 
surer visited  Insured,  saw  the  wound, 
and  diagnosed  the  case,  and  reported 
the  conditions  discovered.  After  the 
death  of  Insured  and  proof  thereof 
was  submitted,  the  secretary  of  In- 
surei\  In  charge  of  the  business,  based 
a  refusal  to  pay  on  a  clause  of  the 
by-laws,  which  excepted  from  the 
Insurance  Injuries  arising  from  con- 
tact with  poisonous  substances.  It 
was  held  that  notice  of  the  accident 
causing  death  was  given  within  fif- 
teen days  after  the  accident  as  re- 

Sulred  by  a  by-law,  for,  although  the 
acts  did  not  show  a  waiver  of  notice, 
they  were  sutllclent  to  warrant  an 
Inference  of  the  fact  of  notice.  Slmp- 
klns  V.  Hawkeye  Commercial  Men's 
Assoc,  148  Iowa  543,  126  NW  192. 

[b]  Fartidpation  Is  examlnatioii. 
— The  requirement  of  an  immediate 
notice  of  Injury  was  waived  where  a 
vertutl  notice  was  given  to  the  local 
agent,  who  oommunlcated  the  same 
to  the  home  olllce  In  writlns,  and  the 


company  participated  in  an  examina- 
tion of  tne  case  before  and  '  after 
death.  American  Acc  Ins.  Co.  v. 
Norment,  91  Tenn.  1,  18  SW  395. 

tc]  Examination  by  adjostsr.— 
ere.  after  the  company  was  nbtl- 
fied  of  the  Injury,  It  sent  Its  adjuster 
to  investigate  the  claim,  and  be  rep- 
resented that  he  desired  the  names  of 
the  witnesses  to  the  accident  and 
the  attending  physicians,  and  that, 
as  soon  as  his  investigation  was 
made,  the  company  would  notify 
plaintiff  whether  her  claim  would  be 
paid,  but  she  was  not  so  notified  af- 
ter the  investigation,  or  requested  to 
furnish  further  proof  bt  death,  the 
company  thereby  waived  such  proof. 
^tna  Xi.  Ins.  Co.  v.  Bethel,  140  Ky. 
609.  131  SW  623. 

[d]  A  demand  twt  an  autopsy  Is 
a  waiver.  Fisher  v.  Traveler^  Ins. 
Co.,  124  Tenn.  460.  188  SW  S16,  Ann- 
Casl912D  1246. 

86.  Preferred  Acc.  Ins.  Co.  t. 
Fielding,  36  Colo.  19^  8t  P  1018,  9 
AnnCas  916. 

87.  Lampkln  v.  Travelers'  Ins.  Co., 
11  Colo.  A.  249,  52  P  1040. 

88.  Ark. — Standard  L.,  etc^  Ins. 
Ca  v.  Schmaltx,  66  Ark.  588,  53  SW 
49,  74  AmSR  112  and  note. 

Colo. — Union  Casualty,  etc.  Co.  v. 
Mondy.  18  Colo.  A  395,  71  P  677. 

Ind. — Phwnlx  Acc,  etc,  Assoc  V. 
Stiver,  42  Ind.  A.  636,  84  NE  772. 

Iowa. — Correll  T.  National  Acc 
Spc.  189  Iowa  8«.  116  NW  1046,  130 
AmSR  294. 

Mich. — Shelden  v.  National  Masonic 
Acc  Assoc,  122  Mich.  403,  81  NW  266. 

Mo. — Hoffman  v.  Manufacturers* 
Acc  Indemn.  Co.,  56  Mo.  A.  301. 

Nebr.— Simmons  v.  Western  Trav- 
elers' Acc  Assoc.,  79  Nebr.  20,  112 
NW  865;  Continental  Casualty  Co.  v. 
Buchtel,  74  Nebr.  323.  105  NW  707. 

N.  T. — Cornell  v.  Travelers'  Ins.  Co.,  - 
120  App.  Dly.  469,  104  NTS  999  [aff 
192  N.  Y.  687,  86  NE  1107]. 

Oh. — Coldham  v.  American  Casual- 
ty, etc,  Co..  8  Oh.  Clr.  CL  620,  4  Oh. 
Clr.  Dec  648;  Hanufaoturers*  Acc.  Zn- 
demn.  Co.  v.  Fletcher,  5  Oh.  Clr.  Ct 
688,  3  Oh.  Cir.  Dec  808. 

Tenn. — American  Acc  Ins.  Co.  v. 
Norment,  91  Tenn.  1,  18  SW  895. 

[a]  A  formal  request  for  proof 
UankB  is  not  ueOMsarr;  It  Is  suffi- 
cient that  It  is  clearly  Inferable  from 
the  terms  of  a  letter  written  to  the 
Insurer.  Correll  v.  National  Acc. 
Soc,  139  Iowa  36.  116  NW  1046,  130 
AmSR  294. 

[b]  Befusal  vnlen  claimant 
sined  prejudlolal  stipnlatlon, — ^A 
failure  Co  furnish  the  affirmative 
proofs  of  death  required  was  waived 
where  the  Insurer  refused  to  furnish 
the  necessary  blanks  unless  the 
claimant  signed  a  stipulation  which 
might  have  prejudiced  him  or  pre- 
vented a  recovery.  American  Acc. 
Ins.  Co.  V.  Norment,  91  Tenn.  1,  18 
SW  896. 

M.   Standard  li.,  et^.  Ins,  Co.  v. 
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[(  202]  g.  FnmisUiig  Blank  Proofs.  Merely 
furnishing  blank  proofs  of  loss  will  not  constitute  a 
waiver  of  the  forfeiture  for  failure  to  give  the 
proper  notice  of  the  accident  in  due  time,*"  especially 
where  the  blanks  are  accompanied  by  a  statement 
that  the  furnishing  thereof  is  not  to  be  construed  as 
a  waiver  of  any  defense."^  But  where  the  circum- 
.  stances  are  reasonably  calculated  to  lead  the  claim- 
ant, as  a  reasonable  person,  into  the  belief  th^t  no 
formal  preliminary  notice  was  required,  and  he  in- 
curs the  expense  and  trouble  of  making  proofs,  a 
waiver  of  preliminary  notice  may  be  inferred."  A 
■waiver  of  a  past  failure  to  furnish  the  proofs  of 
injury,  evidenced  by  supplying  to  the  insured  proper 
blanks  for  proofs,  will  not,  however,  be  construed  as 
a  waiver  of  future  unreasonable  delay  in  furnishing 
the  proofs." 

203]   h.  Beqnesting  Proofs  after  Time  Lim- 
ited.   The  insurer  may  waive  the  conditions  of  the 

Schmaltz,  66  Ark.  588,  &3  SW  49,  74 
AmSR  112  (where  the  beneflclary 
notified  the  company  of  the  death  of 
Insured  and  requested  It  to  furnish 
blanks,  and  the  company  sent  a  blank 
notice  of  death.  Informing  the  benefi- 
ciary that  tt  would  furnish  the  other 
blanks  necessary,  and,  by  Its  acts  and 
communications  Induced  him  to  rely 
on  It  to  furnish  the  necessary  blanks 
until  after  the  time  fic»r  furnishing  the 
I>roof8  of  death  had  expired,  and  It 
was  held  that  the  coipipany  could  not 
take  advantasre  of  such  actions  and 
defeat  a  recovery  on  the  grounds  that 
the  proofs  of  death  had  not  been  fur- 
nished within  the  specified  time) ; 
Phoenix  Ace,  etc..  Assoc.  v.  Stiver, 
42  Ind.  A.  636,  84  NB  772.  See  also 
Union  Casualty,  etc.,  Co.  v.  Mondy,  18 
Colo.  A.  895,  71  P  677. 

[a]  Delar  In  furnishing'  blanks. — 
Where  a  brief  delay  In  supplying 
proofs  of  the  death  of  the  Insured 
in  a  policy  of  accident  Insurance 
Is  attributable,  not  to  the  laches  of 
the  beneflclary,  but  to  a  failure  of  the 
Insurance  company  to  furnish  with 
reasonable  promptness  the  blank 
upon  which  the  proof  was  made  out, 
the  beneficiary  will  not  be  held  to  a 
strict  and  literal  compliance  with  the 
policy  stipulation  relative  to  the 
time  within  which  final  proofs  of 
death  should  be  submitted.  Metro- 

folltan  Casualty  Ins.  Co.  v.  McAuley, 
S4  Qa.  165,  67  SB  89S, 
90.  United  Benev.  Soa  t.  Freeman, 
111  Oa.  855.  36  SB  764;  Sharpe  v. 
Commercial  Travelers'  Mut.  Acc.  As- 
soc., 13B  Ind.  92,  87  NB  368;  Tuttle 
V.  Iowa  State  Traveling-  Men's  Assoc., 
182  Iowa  652,  104  NW  1131,  7  LRANS 
223;  Crenshaw  v.  Pacific  Mut.  L.  Ins. 
Co.,  63  Mo.  A.  678. 

[a]    Bending  notioe  of  Msessmsnts 


and  blank  proofs  of  loss,  and  reanest- 
-  ing  permission  to  examine  ths  oody, 

have  been  held  Insufficient  to  show  a 
waiver  of  failure  to  give  notice  of 
the  accident.  Hag: adorn  v.  Masonic 
Equitable  Acc.  Assoc-  69  App,  Div. 
321.  69  NTS  831. 

91.  Loesch  V.  Union  Casualty,  etc, 
Co.,  176  Mo.  654.  75  SW  621;  Haga- 
'dorn  v.  Masonic  Equitable  Acc  Assoc, 
69  App.  Dlv.  321,  69  NTS  831. 

90.  Ind. — Pacific  Mut.  Ins.  Co. 
V.  Branham.  34  Ind.  A,  248,  70  MB  174. 

Mo. — Toun^  V,  Railway  Mail  Assoc, 
126  Mo.  A.  325,  108  SW  667;  Myers 
V.  Maryland  Casualty  Co.,  123  Mo.  A, 
682,  101  SW  124;  Crenshaw  v.  Pacific 
Mut.  L.  Ins.  Co.,  71  Mo.  A.  42;  Cren- 
shaw v.  Pacific  Mut.  Ij.  Ins.  Co.,  63 
Mo.  A.  678. 

N.  T. — Trlppe  V.  Provident  Fund 
Soa.,  140  N.  T.  28,  85  NE  816,  37 
AmSR  529,  22  I^RA  432  [afl  3  MIsc 
445,  23  NTS  173]. 

S.  D. — Breeden  v.  .^tna  L.  Ins.  Co., 
23  S.  D.  417.  422.  122  NW  848  [clt 

■cyc]. 

Va. — Continental  Casualty  Co.  v. 
Tilndsay.  Ill  Va.  889,  69  SB  844. 


Ont — Shera  v.  Ocean  Acc,  etc., 
Corp.,  32  Ont.  411.  See  also  Johnston 
v.  Dominion  of  Canada  Guarantee, 
etc.,  Ins.  Co.,  17  Ont.  L.  462,  11  Ont 
WR  363,  12  OntWR  980. 

93.  Crenshaw  v.  Pacific  Mut.  L. 
Ins.  Co.,  71  Mo.  A.  42;  Crenshaw  v. 
Pacific  Mut.  L.  Ins.  Co..  63  Mo.  A. 
678. 

94.  Standard  L.,  etc,  Ins.  Co.  v. 
Davis,  59  Kan.  621,  63  P  866;  Sheanon 
V.  Pacific  Mut.  U  Ins.  Co.,  88  Wis. 
507,  53  NW  878. 

[a]  Vnggestlon  of  gummM  mgvn.t. — 
An  accident  policy  provided  that  no 
claim  thereunder  should  be  valid  un- 
less affirmative  proof  was  given  to 
the  company  at  Its  home  city  In  an- 
other  state  "within  twenty  days  from 
date  of  actual  total  loss  as  herein  de- 
fined, or  total  blindness  or  paralysis 
as  defined  In  Article  XI  (final  proof 
of  such  blindness  and  paralysis  to 
be  given  twelve  months  thereafter), 
or!  within  twenty  days  from  the  ter- 
mination of  each  thirteen  weeks'  pe- 
riod of  continuous  disability,  and  from 
the  termination  of  such  disability,  if 
the  full  period  Is  more  or  less  than 
thirteen  weeks."  On  Sept.  6,  1907, 
insured  received  an  Injury  which 
made  it  necessary  to  remove  one  of 
his  eyes,  and  in  about  a  month  there- 
after, at  the  suggestion  of  defendant's 

freneral  agent,  made  out  his  proof  of 
088,  which  was  awom  to  on  October 
7,  and  such  agent  mailed  the  same 
to  the  company  after  It  had  been 
signed  and  sworn  to;  It  was  held 
that,  even  If  insured  did  not  sub- 
stantially comply  with  the  policy,  the 
conduct  of  the  general  agent  would  be 
a  Waiver  of  forfeiture  on  that  ac- 
count, Paclflc  Mut.  Ij.  Ins.  Co.  v. 
Carter,  92  Ark.  378.  123  SW  384,  124 
SW  764. 

95.  Meech  v.  National  Acc.  Soc,  50 
App.  Dlv.  144,  63  NTS  1008. 
'  96.    McClure  v.  Great  Western  Acc 
Assoc.  141  Iowa  850.  118  NW  269. 

97.  V.  S. — Unthank  v.  Travelers' 
Ins.  Co^  28  F.  Gas.  No.  16,796,  4 
Blss.  357. 

Colo. — Lampkin  v.  Travelers'  Ins. 
Co.,  11  Colo.  A.  249,  62  P  1040. 

111. — Metropolitan  Acc  Assoc.  v. 
Froiland,  161  III.  30,  43  NE  766,  52 
AmSR  359  [aff  59  IIL  A.  5221;  Metro- 
politan Safety  Fund  Acc.  Assoc.  v. 
Wlndover,  137  IIL  417,  27  NE  688;  U. 
S.  Health,  etc.,  Ins.  Co.  v.  Harvey, 
129  111.  A.  104;  Chicago,  etc,  R.  Co.  v. 
Garner,  83  IIL  A.  118. 

Ind.— U.  S.  Health,  etc,  Ins.  Co.  v. 
Clark,  41  Ind.  A.  846,  83  NE  760; 
Railway  Officials  Acc  Assoc  v.  Arm- 
strong, 22  Ind.  A.  406,  63  NE  1037: 
Owens  V.  Travelers'  Ins.  Co.,  12  tnatj 
76. 

Iowa. — Binder  v.  National  Masonic 
Acc  Assoc.,  127  Iowa  26,  102  NW 
190. 

Ky. — Continental  Casualty  Co.  v. 
Matthls,  160  Ky.  477.  160  SW  507; 
New  York  Fidelity,  etc,  Co.  v.  Bui, 


policy  as  to  the  time  within  which  proofs  must  be 
furnished  by  requesting  proofs  after  the  expiration 
of  su6h  time.** 

[$  204]  i.  Collection  of  Premiums  Snbsegnently 
Falling  Due.  A  waiver  of  conditions  as  to  notice 
and  proofs  of  loss  will  not  result  from  the  collec- 
tion and  retention  of  premiums  subsequently  falling 
due." 

205]  j.  Admission  in  Pleading.  Where  the 
insurer  admitted  in  its  answer  that  it  waived  any 
further  proof  of  injury,  the  waiver  of  additional 
proofs  was  complete,  no  matter  how  inadequate  the 
proofs  given  were." 

206]  k.  Denial  of  Liability  on  Other  Oronnds. 
Where  the  insurer  denies  liability  on  grounds  other 
than  a  failure  to  furnish  notice  or  proofs  within  tlie 
proper  time,  or  defects  in  such  notice  or  proofs, 
there  is  a  waiver  of  such  failure  or  defects."  But 
according  to  some  authorities  the  denial  of  liability, 

142  Ky.  25,  133  SW  996;  Now  Tork 
Fidelity,  etc.,  Co.  v.  Cooper,  137  Kv. 
544,  126  SW  111;  Standard  L.,  etc., 
Ins.  Co.  v.  Thomas,  17  SW  276,  13 
KyL  593. 

Mich.— Phillips  v.  U.  S.  Benev.  Soc, 
120  Mich.  142,  79  NW  1. 

Mo. — Brlx  V.  American  Fidelity  Co., 
171  Mo.  A.  518,  153  SW  789;  Johnson 
V.  Continental  Casualty  Co.,  122  Mo. 
A.  369,  99  SW  473;  Hayes  v.  Conti- 
nental Casualty  Co,  98  Mo.  A.  410,  73 
SW  135;  Crenshaw  v.  Paolflo''Mut.  L. 
Ins.  Co.,  71  Ho.  A,  42. 

Nebr. — Continental  Casualty  Co.  v. 
Buchtel,  74  Nebr.  823,  105  NW  707; 
Western  Travelers'  Acc  Assoc.  v. 
Tomson.  72  Nebr.  661.  674,  101  NW 
341,  103  NW  696,  105  NW  298;  Modern 
Brotherhood  of  America  v.  Cummlngl^ 
68  Nebr.  258,  94  NW  144. 

N.  H. — Apderson  v.  .^Eitna  Jj.  Inn. 
Co.,  76  N.  H.  876.  74  A  1061,  28 
LRANS  730. 

N.  T. — Cornell  V.  Travelers'  In.i. 
Co.,  120  App.  Dlv.  459,  104  NTS  S99 
[alt  192  N.  T.  587,  85  NE  1107]: 
Hutchinson  v.  Supreme  Tent  K,  M. 
W.,  68  Hun  355,  22  NTS  801;  Reynolds 
v.  Equitable  Acc.  Assoc.,  69  Hun  13, 
1  NTS  738  [aff  121  N.  T.  649,  24  NE 
1091];  Darling  v.  Protective  Assur. 
Soc,  71  Mlsc  113,  127  NTS  486; 
Cole  V.  Preferred  Acc  Ins.  Co.,  40 
Misc.  260,  81  NTS  901. 

Oh, — Manufacturers'  Ac4.  Indemn. 
Co.  V.  Fletcher,  5  Oh.  Clr.  Ct.  G33,  S 
Oh.  Clr.  Dec  308. 

Pa. — Hughes  v.  Central  Acc  Ins. 
Co.,  222  Pa.  462.  71  A  923;  Shay  v. 
Phcenlx  Acc,  etc,  Assoc,  28  Pa 
Super.  627. 

Tenn. — Standard  Loan,  etc,  Ins. 
Co.  V.  Thornton,  97  Tenn.  1,  40  SW 
136;  American  Acc.  Ins.  Co.  v.  Nor- 
ment,  91  Tenn.  1,  18  SW  395. 

Tex. — Standard  L,,  etc.,  Ins.  Co.  v. 
Koen,  11  Tex.  Civ.  A-  278,  23  SW  131. 

Vt. — Mellen  v.  U.  S.  Health,  eta, 
Ins.  Co..  83  Vt.  242.  75  A  278. 

Va. — Travelers'  Ins.  Co.  v.  Harvey, 
82  Va.  949,  6  SB  653. 

[a]  nigtit  acts  indicating  a  dental 
of  liability  will  amount  to  a  waiver 
of  proofs,  .^na  li.  Ins.  Co.  Bethel, 
140  Ky.  609,  131  SW  623. 

[b]  Wlisra  tbe  proofs  Aow  a  total 
disabUlty  and  tend  to  establish  that 
it  is  permanent,  a  denial  of  llabllUr 
waives  the  necessity  of  further  proof 
as  to  the  permanency  of  the  disa- 
bility. Binder  v.  National  Masonic 
Acc  Assoc,  127  Iowa  25,  102  NW  190. 

[c]  The  dsfenss  of  failoM  to  far- 
niu  flsal  proofs  of  Injury  is  wslv«A 
by  a  refusal  to  pay  on  the  ground 
that  the  notice  of  the  injury  was 
not  given.  Moore  v.  National  Acc 
Soc,  38  Wash.  31,  SO  P  171. 

[d]  A  dsnisl  of  UabiUt7  bMSW 
of  the  Boapayment  of  the  prtmlmn 
(1)  did  not  estop  the  Insurer  from 
setting  up  any  other  defense  It  misnt 
have.  Lyon  v.  Travelers'  Ina  (>• 
66  Mich.  141.  20  NW  82t,  6i  AmB  »*■ 
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in  order  to  constitute  a  waiver  of  proofs  of  loss, 
tuQst  be  made  before  expiration  of  the'time  limited 
far  famishing  tbe  proon,  and  if  made  afterward  it 


will  not  constitute  a  waiver."  A  refusal  to  pay 
a  claim  for  total  disability  does  not  waive  the 
neeessity  for  proof  of  a  partial  disability.** 


XVn.  BIGHTS  or  INStTBEB  WITH  KEFEBENCE  TO  DEAD  BODY  OF  INSUBED 


207]    A.  To  Have  Autopsy  Performed.  The 

(iroomstance  that  the  policy  does  not  extend  to  ac- 
eidental  injuries  or  death  resulting  from  or  caused 
directly  or  indirectly,  wholly  or  in  part,  by  disease, 
will  not  give  the  company  the  right  to  perform  an 
antopsy  on  the  body  in  the  hope  of  finding  some 
trace  of  disease  which  might,  under  the  provision 
stated,  exempt  it  from  liability.*  ^Vbe^e  the  right 
of  examination  exists  under  the  terms  of  the  policy, 
the  insurer  may  properly  have  it  made  and  an 
autopsy  performed  by  its  own  medical  advise^,  with- 
out calling  in  the  attending  physican.'  A  provision 
in  tbe  policy  that  the  medical  adviser  of  the  com- 
pany shall  be  allowed  to  examine  the  person  or  body 
of  the  insured,  in  respect  to  any  alleged  injury  or 
cause  of  death,  when  and  as  often  as  he  may  require 
on  behalf  of  the  company,  and  in  the  event  of  any 
post-mortem  examination  by  or  on  the  part  of  the 
insured's  representatives  or  beneficiaries  the  com- 
pany shall  be  afforded  opportunity  to  attend  and 

XVHL   BEOEIPT.  BELEA8E. 

[  (  209]  A  release  of  all  claimB  on  account  of  an 
injury  received,  made  by  insured  in  the  belief,  in- 
duced by  honest  representations  of  hia  own  and  the 
insurer's  physician,  that  he  has  fully  recovered  from 
the  injury,  bars  any  recovery  for  a  further  loss  of 
time  or  death  resulting  from  the  same  injozy,  on 
either  the  or^;inal  or  a  substituted  policy.^  But  the 
payment  of  a  weekly  indemnity  to  the  insured  will 
not  defeat  recovery  of  the  death  indemnity  by  tbe 
beneficiary;*  nor  will  a  receipt  given  for  a  disability 
or  weekly  indemnity,  in  which  is  incorporated  a 
release  of  all  claims  on  account  of  the  accident,  for 
which  there  is  no  full  consideration,  or  which  was 
siirned  under  excusable  mistake,  estop  tbe  insured 
from  claiming  indemnity  for  a  continuing  disa- 

(2)  Where  no  injury  results  from  the 
failure  to  assign  the  defects  as  to 

E roofs  as  a  Kroand  for  denial  of  lla- 
illty,  there  is  no  waiver.  Travelers' 
Ins.  Co.  Nax.  142  Fed.  S53.  71  CCA 
649. 

98.  ^tna  L.  Ina  Co.  v.  Fitzgerald, 
165  Ind.  317.  76  NE  262,  112  AmSR 
233,  1  LRANS-422.  6  AnnCas  551: 
Coldhara  V.  Pacific  Mut.  L.  Ina.  Co.,  2 
OhS&CP314.  2  0hNP  358;  EmpIoyerB' 
Liability  Assur.  Corp.  v.  Rochelle,  13 
Tex,  Civ.  A.  282,  35  SW  869;  Accident 
Ins.  Co.  of  North  America  v.  Young, 
20  Can.  8.  C.  280  [rev  6  Montr.  Super. 
S]- 

M.  Thornton  v.  Travelers'  Ins.  Co., 
llfi  Ga.  121.  42  BE  287,  »4  AmSR  99. 

1.  Wehle  V.  U.  S.  Mutual  Acc. 
Assoc,  11  Misc.  S6,  31  NTS  865  [afC 
153  N.  T.  116,  47  NB  35.  60  AmSR 
698]. 

a.  Whltehouae   v.   Travelers'  Ins. 
Co.,  29  F.  Cas.  No.  17,566. 

3.  Sudduth  v.  Travelers'  Ins.  Co., 
106  Fed.  822;  American  Employers' 
Liability  Ins.  Co.  v.  Barr,  6S  Fed^  873, 
16  CCA  61;  Patterson  v.  Ocean  Acc, 
etc,  Corp.,  25  App.  (D.  C.)  46;  Wehle 
V.  U.  S.  Mutual  Acc.  Assoc,  153  N.  T. 
116.  47  SE  85,  60  AmSR  598  [aff  11 
MIsc  S6,  SI  NTS  8661:  Root  v.  Lon- 
don Guarantee,  ctc^  Co.,  92  App.  Dlv. 
S78,  86  NTS  1055  [aff  180  N.  T. 
627,  72  NE  llSOl;  Ehrlng  t.  Commer- 
cial Travelers*  Mut.  Acc.  Assoc.,  55 
App.  X»v.  241,  66  NTS  1066  [alC  170 
N.  T.  590,  68  NB  111«.  See  also  Bal- 
lantlne  v.  Employers'  Ins.  Ca,  SI  Sc. 
L.  Rep.  230. 

M  OlfmuastaBoaa  oondaff  to 
teowlsdc*  of  amn>  aftw  Intar- 

n  c. 


participate,  merely  gives  the  right  to  scrutinize  and 
inspect  tbe  body  "before  burial,  and  does  not  au- 
thorize an  exhumation  of  or  autopsy  on  the  body 
against  the  wishes  of  the  surviving  relatives.' 

[4  208]  B.  To  Notice  of  Antopsy.  A  provision 
that  ' '  if  post-mortem  be  held  without  notifying  the 
company  in  time  to  have  its  medical  adviser  present, 
then  all  claims  under  this  policy  shall  be  forfeited ' ' 
has  been  held  not  to  apply  where  the  beneficiary 
was  ignorant  of  the  post-mortem,*  or  consented 
thereto  in  ignorance  of  the  meanii^  of  the,  term* 
especially  where,  on  being  informed  of  tbe  facts, 
notice  was  given  the  insurer  in  ample  time  to  per- 
mit an  examination  of  the  body  before  interment.* 
So  also  where  an  accident  policy  provided  that  in- 
surer might  perform  an  autopsy  on  the  body,  the 
fact  that  one  was  performed  before  notice  to  the 
company,  and  that  part  of  the  spinal  cord  was 
lost,  was  held  not  a  defense  to  an  action  on  the 
poliey.'^ 

AND  DISOHABOE  OF  IKSXTBEB 

bility,^"  or  for  loss  of  eyesight  resulting  from  the 
suae  accident.'^  A  receipt  for  fall  satisfaction  of 
all  claim,  present  and  fntuns,  for  loss  resulting  from 
ii^nries  received  on  a  designated  day,  eondndii^ 
with  the  words  "under  my  policy  .  .  .  which  is 
hereby  surrendered,"  does  not  operate  to  cancel  an 
unexpired  pplicy  which  in  fact  was  not  surren- 
dered, the  surrender  being  held  to  refer  to  the  claim, 
and  a  recovery  may  be  had  for  a  subsequent  loss 
occurring  within  the  life  of  the  policy.^'  Insured 
does  not  elect  to  claim  under  a  partipular  schedule 
by  retaining  insurer's  "check  for  indemnity  there- 
under so  d/awn  that  it  could  not  be  cashed  Until  he 
signed  a  waiver  of  further  claims,  where  he  has  re- 
fused to  sign  it,  and  notified  insurer  that  be  would 


"If  It  idiould  appear  in  any 
case  that  at  some  subsequent  date, 
after  the  Interment  of  the  body,  cir- 
cumstances or  facts  coming  to  the 
knowledge  of  the  Insurer  warranted 
a  reasonable  belief  that  death  was 
occasioned  by  means  or  causes  ex- 
cepted from  the  contract  of  Insur- 
ance, a  reasonable  construction  of 
this  provision  would  authorize  the 
insurer  to  Insist  upon  an  exhumation 
of  the  body  and  upon  a  dissection 
of  It."  Dictum  in 'Wehle  v.  U.  S. 
Mutual  Acc  Assoc,  163  N.  T.  116, 
128,  47  NB  86,  60  AmSR  598  [aff 
11  Mlsc  36,  31  NTS  865]. 

4.  Loesch  v.  Union  Casualty,  etc., 
Co.,  176  Mo.  654,  76  SW  621. 

5.  Loesch  v.  Union  Casualty,  etc, 
Co..  176  Mo.  664,  75  SW  621. 

6.  Loeach  v.  Union  Casualty,  etc., 
Co.,  176  Mo.  664,  75  SW  621  (there 
being  no  suggestion  that  a  reexam- 
ination would  not  be  sufUclent  for  all 
purposes). 

7i  Crotty  v.  Continental  Casualty 
Co.,  168  Mo.  A.  628,  146  SW  838. 

8.  Wood  V.  Massachusetts  Mut. 
Acc.  Assoc,  174  Mass.  217,  64  NG 
641;  Conroy  v.  Equitable  Acc  Co.,  27 
R.  I.  467.  63  A  356;  Kent  v.  Ocean 
Acc.  etc.  Corp'  20  Ont.  K  226.  13 
OntWR  1078,  If  OntWR  177. 

Tbm  fact  ttat  «w  repre— rtatlons 
were  untziie  is  not  ground  for  avoid- 
ing the  release  where  It  Is  not  shown 
that  they  were  not  honestly  made. 
Wood  V.  Massachusetts  Mut.  Acc. 
Assoc,  174  Mass.  217,  54  NI  641. 

9.  Graham  v.  Union  Casualty,  cto., 
Co..  120  Ho.  A.  <?1,  07  8W  616. 

lo*  Jonas  T.  Oommerolal  Travelera' 


Mut.  Acc  Assoc.  114  NTS  589  [aff 
134  App.  Dlv.  016,  118  NTS  1116]; 
Woodul  T.  Pacific  MuL  I*.  Ins.  Ca, 
(Tex.  Civ.  A.)  79  SW  1090. 

[a]  ZUwrtratlOB,^ — Where  an  agent 
of  the  insurer  procured  the  signature 
of  Insured  to  a  claim  for  weekly  in- 
demnity, which  was  paid  to  him,  and 
a  receipt  taken  from  him  releasing 
the  company  from  all  further  claim, 
although  insured,  by  reason  of  his 
total  disability,  was  entitled  to  a 
much  greater  sum  than  that  which 
he  received,  and  it  was  held  that  he 
was  not  bound  by  the  release  given 
by  him  and  could  recover  a  further 
sum.  Sheanon  v.  Pacific  Mut.  L.  Ins. 
Co..  83  Wis.  507,  53  NW  878. 

[br  Where  the  polloy  nrovUes  that 
the  insnrer  shall  aot  as  Uahle  for 
more  than  one  claim  on  account  of 
any  one  accident,  and  that  the  entire 
amount  of  payment  to  claim  by  the 
insured  shall  be  ascertained  and  ad- 
mitted before  any  part  thereof  Is 

fiald,  a  settlement  with  the  Insured 
or  several  weeks'  disability  result- 
ing from  an  accident  Is  a  perfect  de- 
fense to  a  subsequent  claim  of  the 
Insured  for  permanent  disability  aris- 
ing from  the  same  accident.  Kent  v. 
Ocean  Acc,  etc.  Corp.,  20  Ont.  L.  226, 
13  OntWR  1072,  15  OntWR  177. 

11.  Cunningham  v.  Union  Casualty, 
etc;  Co.,  82  Mo.  A.  607. 

la.  Martin  v.  Manufacturers'  Acc 
Indemn.  Co..  151  N.  T.  94,  46  NE  377 
[aff  71  Hun  614.  24  NTS  1147.  60  Hun 
536,  15  NTS  809];  Wolcott  v.  United 
L.,  etc,  Ins.  Co.,  66  Hun  (N.  T.)  98, 
100,  8  NTS  263.  For  a  general  treat- 
ment of  this  subject  see  Release  CS4 
Cyo.  leu]. 


Digitized  by 


Google 


482  [1C.X] 


ACCIDENT  INSUBAirCS 


[§g  209-210 


not  waive  hia  claim  under  another  proviaion."  The 
mere  fact  that  the  insurer  made  a  bard  bargain  with 
insured  in  procuring  a  release  from  liability  is  not, 
in  the  absence  of  &aud.  a  sufficient  reason  for  set- 
ting aside  sadi  release;"  but  where  the  beneficiary, 
throngfa  the  fraud  of  the  insurer,  and  in  ignorance 
of  his  rights,  accepts  a  reduced  sum  in  payment  of 
his  claim,  and  releases  the  insurer,  he  may,  on  dis- 


covery of  his  true  rights,  recov^  the  full  amount 
which  is  payable  to  him  under  the  terms  of  the 
policy^"  without  tendering  baek  the  sum  which  he 

received.^* 

A  settlement  1^  insured  with  hla  aotfloyer  and  a 

release  of  the  latter  from  liability  on  account  of 
the  injury  cannot  avail  the  insnrer  as  a  defense  on 
the  theory  of  subrt^tion." 


SIX.   ARBITRATION  OB  BEFIiBENOE" 


210]  Provisions  of  accident  insurance  poli- 
cies, however  expressed,  which  require  a  submission 
to  arbitration  of  any  controversy  over  the  rights  of 
the  insured  or  the  liability  of  the  insurer  generally 
as  a  condition  precedent  to  the  bringing  suit  on 
the  policy,"  or  which  make  the  award  of  arbitrators 
final  and  conclusive  on  the  insured,"  are  very  gen- 
erally held  invalid.  But  if  the  promise  is  to  pay, 
not  a  definitely  stated  amount,  but  the  amount  whidi 
may  be  awarded  by  the  arbitrators,  then  the  provision 


15.  Hastlngrs  t.  Bankers*  Acc.  Ins. 
Co.,  140  Iowa  62«.  119  NW  74. 

14.  Jonea  v.  Commercial  Travelers' 
Uut.  Acc.  Assoc..  114  NTS  589  leM 
1S4  App.  IMv.  ni.  118  NTS  1116]. 

16>  Crowder  t.  Continental  Casual- 
ty Co.,  116  Mo.  A.  636,  91  SW  1016; 
Qoodson  National  Masonic  Acc 
Assoc.,  91  Mo.  A.  S89;  Wetdencr  v. 
Standard  L.  etc.,  Ina.  Co.,  130  Wis. 

10.  110  NW  246.   

ta]  nittstntthwu  Where  the  med- 
ical examiner  and  claim  adjuster  of 
as  accident  Insurance  comi>any  knew 
that  insured  had  been  permanently 
disabled,  insured  betievlns:  that  his 
disablement  Traa  only  temporary,  and 
■oiiffht  him  out  and  obtained  a  re- 
lease on  the  basis  of  temporary  dis- 
ability, Insured  is  entitled  to  rescind 
the  release  and  recover  for  perma- 
nent disablement.  Jones  t.  Commer- 
cial Travelers'  Mut.  Acc  Assoc,  114 
NTS  689  [alt  1S4  App.  Div.  »86,  118 
NTS  11161. 

[bl  An  honest  mlsrepreseBtatlon  as 
to  «ie  hnellolary'R  rlfhta  In  law, 
made  by  the  Inaurer'a  agent,  will  not 
destroy  the  validity  of  a  release  given 
by  reason  of  such  representation. 
Mairnuson  v.  Continental  Casualty 
Co.,  125  Mo.  A.  206.  101  SW  112^; 
Lord  V.  American  Mut.  Acc.  Assoc., 
89  Wis.  19,  61  NW  293,  46  AmSR 
S16  and  note,  26  LRA  741;  Sheanon 
V.  Pacific  Mut.  L.  Ins.  Ca,  88  Wis. 
607,  53  NW  878. 

[c1  Trial  pf  Issae  of  fraud  by 
OOTUri. — A  statute  rcQuiring  an  issue 
of  fraud  In  obtaining  a  release  of 
liability  arising  on  the  plea  or  an- 
swer and  replication  to  be  submitted 
to  the  Jury  along  with  the  other  is- 
sues in  the  cause  does  not  apply 
where  the  Issue  Is  made  by  the  com- 

£lalnt  or  petition  and  plea  or  answer, 
ut  such  isaua  should  be  tried  Inde- 
pendently by  the  court  sitting  in 
equity.  Ma«:nuBon  v.  Continental 
Casualty  Oa,  126  Ma  A.  206,  101  SW 
1126. 

16.  Crowder  v.  Continental  Cas- 
ualty Co..  IIB  Mo.  A.  535,  91  SW 
1016;  Goodson  v.  National  Masonic  Aid 
Assoc,  91  Mo.  A.  339;  Jones  v.  Com- 
mercial Travelers'  Mut.  Acc.  Assoc., 
114  NTS  589  [all  134  App.  DIv.  936, 
118  N.  T.  Suppl.  1116];  Sheanon  v. 
Pacific  Mut.  Zi.  Ins.  Co.,  88  Wis.  507, 
63  NW  878. 

[a]  An  asaMrnment  of  thm  balaaoe 
41m  does  not  constitute  splitting  of 
a  cause  of  action.  Qoodson  v.  Na- 
tional Masonic  Acc.  Assoc.,  91  Mo. 
A.  339. 

17.  ^tna  L-'Ins.  Co.  v.  Parker,  96 
Tex.  287,  72  SW  168,  580  [cert  30  Tex. 
Civ.  A.  521,  72  SW  621]. 

15.  See  generally  Arbitration  and 
Award  [S  Cyc  568]. 

10.  U.  S. — Smith  v.  Preferred  Ma- 
sonic Mut.  Acc  Assoc.,  51  Fed.  620. 
But  see  Rood  v.  Railway  Passenger, 
«te..  Mut.  Ben.  Assoc.,  81  Fed.  62. 


Ind. — Voluntary 
Spencer,  17  Ind.  A. 


Belief  Dept.  v. 
123,  46  NE  477. 


Iowa. — Prader  v.  National  Masonic 
Acc  Assoc.,  95  Iowa  149,  68  NW  601. 
But  see  Eighmy  v.  Brotherhood  of 
Railway  Trainmen,  113  Iowa  681,  88 
NW  1051. 

Mass. — Lewis  v.  Brotherhood  Acc 
Co.,  194  BCasa.  1,  79  NS  802,  17 
LRANS  714  (a  well  considered  case); 
ISadenfeld  '  v.  Massachusetts  Mut. 
Acc.  Assoc.,  164  Mass.  77,  37  NS  769, 
18  liRA  26S. 

Minn. — ^Whitn^y  v.  National  Ma- 
sonic Acc  Assoc,  62  Minn.  878,  64 
NW  184. 

Nebr. — National  Masonic  Acc  As- 
soc V.  Burr,  44  Nebr.  266,  62  NW  466. 

N.  T. — ^KeefCe  v.  National  Acc  8oc, 
4  App.  DIv.  892,  88  NTS  854:  Bald- 
win V.  Watemal  Acc  Assoc,  21  Mlsc 
124,  46  NTS  1016  [aff  29  App.  Dlv. 
627,  62  NTS  1136  (afC  159  N.  T.  661, 
54  NE  1089)1.  But  see  Wilson  v. 
"    .  Co., 
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App.  Dlv.  649, 
119  NTS  966  (applying  law  of  Great 
Britain). 

w;  Va. — ^Kinney  v.  Baltimore,  etc. 
Employees'  Relief  Assoc.,  35  W.  Va. 
386,  14  8E  8,  15  LRA  142  fUid  note. 

Wis. — Fox  V,  Masons'  Fraternal 
Acc.  Assoc,  96  Wis.  390,  71  NW  363. 

"The  promise  Is  not  to  pay  the 
award,  but  to  par  the  sum  named, 
and  the  proviso  does  not  make  the 
award  a  condition  precedent  to  the 
promise  to  pay,  but  a  mode  of  en- 
forcing that  promise.  It  is  well  set- 
tled that  such  an  agreement  Is  no 
bar  to  an  action  on  the  promise." 
Badenfeld  v.  Massachusetts  Mut.  Acc. 
Assoc,  164  Mass.  77,  82,  27  KB  769, 
13  LRA  263. 

"It  has  long  been  the  settled  rule 
of  law  that  if.  In  a  contract  creating 
a  definite  legal  obligation  (e.  g.,  to 
pay  a  certain  sum  of  money  on  a 
specified  contingency),  there  is  em- 
bodied an  agreement  that  the  rights 
or  obligations  of  the  parties  shall  be 
determined  by  arbitration,  and  that 
no  action  shall  be  maintained  on  the 
contract,  such  an  sfreement  Is  not 
legally  effectual  to  bar  such  an  ac- 
tion." Whitney  v.  National  Masonic 
Acc  Assoc,  52  Minn.  878.  54  NW  H4. 

[a]  "Ob  groiuds  of  pnbllo  polloy, 
all  agreements  between  parties  to 
submit  the  whole  subject-matter  of 
their  differences  to  arbitration,  wholly 
stipulating  away  ttie  rights  of  each 
or  either  party  to  resort  to  the  tri- 
bunals created  by  the  law  of  the  land 
for  a  determination  of  such  dlCfer- 
encee.  are  void."  Fox  v.  Masons' 
Fraternal  Acc  Assoc.,  96  Wis.  390, 
71  NW  368. 

[b]  Hntnal  benefit  sooletias^ 
The  rule  applies  to  mutual  benefit 
societies.  Fox  v.  Masons'  Fraternal 
Acc  Assoc,  96  Wis.  390,  71  NW  363. 

[c]  When  tlis  provlalou  for  azM- 
tratum  ts,  not  expressly  mad*  a  eon- 
dltiom  prMattsBt  to  the  brinirlng  f»f 
suit  on  tba  policy,  it  cannot  affect  a 


for  arbitration  will  be  a  condition  precedent  to  the 
right  to  bring  an  action  for  an  injury  within  the 
policy,^^  and  it  has  been  held  that  where  a  mutual 
aid  society  requires  the  claim  to  be  submitted  to 
designated  officers,  and  makes  their  decision  con- 
elusiy^  unless  reversed  by  a  supreme  authority  in 
the  association,  this  binds  the  insured  to  exhaust  the 
remedies  of  the  association  before  resorting  to  the 
courts." 

Agreement  for  trial  by  referee.   A  stipulation  in 

suit  brought  In  disregard  of  It,  and 
it  is  Immaterial  that  it  is  susceptible 
to  the  construction  that  it  does  not 
oust  the  Jurisdiction  of  the  courL 
Smith  T.  Preferred  Masonic  Mut.  Acc 
Assoc,  51  Fed.  520. 

[d]  WalTOT  of  arUtratlOB^<l)  In 
any  event,  the  right  to  Insist  upon 
arbitration  as  a  condition  precedent 
to  suit  is  waived  by  a  denial  of  all 
liability.  Baldwin  v.  Fraternal  Acc 
Assoc.  21  Mlsc  (N.  T.)  124,  46  NTS 
1016  faff  29  App.  Dlv.  687.  52  NTS 
1186  fatt  169  N.  T.  661.  64  NE  1089)1. 
(2)  And  the  aaestlon  of  waiver  Is 

Senerally  one  for  the  Jury.    Onau  v. 
[asons*  Fraternal  Acc  Asaoc.,  109 
Mich.  627,  67  NW  646. 

[ei  la  »atflaaa.^(l)  The  statute 
provides  for  arbitration  of  a  dispute 
at  the  instance  of  either  party,  and 
authorises  the  court,  after  suit 
brought  and  on  a  propej-  showing,  to 
stay  the  proceedings  that  arbitration 
may  be  nad,  and  in  such  case  the 
matter  of  staying  the  proceedings  is 
within  the  discretion  of  the  trial 
court.  Fox  V.  Railway  Passenger 
Assur.  Co.,  54  L.  J.  Q.  B.  605.  (2) 
And  a  policy  Issued  to  a  subject  of 
Great  Britain  by  a  company  organ- 
ized under  the  laws  of  that  country- 
must  be  construed  according  to  such 
laws,  although  it  covers  accidents  oc- 
curring in  the  United  States.  Wilson 
V.  Central  Ins.  Co.,  1S5  App.  Dlv.  649, 
119  NTS  995.  (8)  Where  the  dis- 
pute Is  submitted  to  arbitration  the 
arbitrator  may  state  a  special  cane 
for  submission  to  a  proper  court 
Tsitt  v.  Railway  Passenger  Assur. 
Co..  22  Q.  B.  D.  604. 

80.  Prader  v.  National  Masonic  Acc 
Assoc.,  95  Iowa  149,  63  NW  601;  Na- 
tional Masonic  Acc.  Assoc  v.  Burr, 
44  Nebr.  256.  62  NW  466. 

SI.  Braunstein  v.  Accidental  Death 
Ins.  Co..  1  B.  &  S.  782,  101  ECL  782, 
121  Reprint  904  (where  there  was  a 
condition  Indorsed  on  the  policy,  that 
In  the  event  of  differences  of  opinion 
as  to  the  amount  of  compensation 
payable  In  any  case  the  question 
should  be. referred  to  arbitration  In 
the  manner  pointed  out  In  the  con- 
dition, and  the  award  made  on  such 
arbitration  was  to  be  taken  as  a  flnal 
settlement  of  the  question  and  mlfrht 
be  made  a  rule  of  court,  and  it  was 
held  that  a  reference  to  arbitration 
In  the  manner  prescribed  was  ren- 
dered a  condition  precedent  to  bring- 
ing an  action  for  an  Injury  within 
the  policy).  See  also  Whitney  v.  Na- 
tional Masonic  Acc.  Assoc,  58  Minn. 
378.  64  NW  184. 

39.  Eighmy  v.  Brotherhood  of  Rail- 
way Trainmen.  113  Iowa  681,  83  Nw 
1061;  McMahon  v.  Supreme  Council 
O.  C.  F..  etc,  64  Mo.  A.  468;  Oummer- 
son  V.  Toronto  Police  Ben.  Fund,  11 
Out.  L.  194. 

[a]  A  snlioxaiaate  cosnell  of  an  as' 
Boelatlon  cannot,  by  a  provision  of 
this  charaettfr4V«v«nt  lamred  tram 
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8a  ftccident  iusorance  policy  requiring  all  issues 
between  the_partiea^  at  uie  option  o£  the  insurer,  to 
be  submitted  to  a  referee  is  void  as  against  public 
policy.** 

Waiver.   Even  if  a  condition  for  arbitration  be 


not  considered  void,  it  may  be  waived  by  a  denial 
of  any  liability  under  the  policy,**  or  by  a  failure 
on  the  part  of  the  insurer  to  make  request  for  arbi- 
tration and  an  expression  of  its  willingness  to  test 
the  matter  in  the  eonrts.'' 


XX.  ACTIONS 


[$  211]  A.  Bight  of  Action.  The  proper  person 
to  bring  an  action  on  a  policy  of  accident  insurance 
is  the  person  designated  in  the  policy  as  payee;" 
but  the  right  of  the  beneficiary  to  recover  the  death 
indenmity  is  founded  upon  eirenmstanoes  and  con- 
ditions which  would  support  an  action  by  the 
insured  had  death  not  resulted,  and  where  the  cir- 
cumstances of  the  accident  or  the  conditions  of  the 
policy  are-  such  as  to  afford  a'  complete  defense 
to  an  action  by  the  insured,  if  he  had  survived,  the 
beneficiary  cannot  recover."  Where  the  death  indem- 
nity is  payable  to  the  estate  of  the  insured  the  action 
is  properly  brought  in  the  name  of  his  administrator  ;** 
and  it  has  also  been  held  that,  where  the  policy 
makes  no  direct  promise  to  the  beneficiary,  an  action 
for  the  death  indemnity  must  be  brought  in  the 
name  of  the  personal  representative  of  insured, 
especially  where  the  policy  is  under  seal."  . 

Where  no  death  indemnity  provided  for.  Where 
that  portion  of  the  politry  relating  to  death  indem- 
nity and  the  beneficiary  is  left  blank,  no  action  can 
be  maintained  on  the  policy  for  such  indemnity  by 
the  insared's  heir"*  or  personal  representative.'^ 

[f  212]    B.  F«m  9t  ActlffiD.   An  action  at  law 

resorting  to  the  court  to  Mtforce  his 
ctatm.  Albert  v.  Order  of  GhosSD 
Friends.  34  Fed.  721. 

[b]  wnmBMr  tcx  app**!  to  ra- 
prciiM  oonnoU. — (1)  Id  McMahon  v. 
Supreme  Council  O.  C.  F.,  54  Mo.  A. 
4«8,  where  the  by-lawB  of  tiie  society 
provided  that  all  claims  Bhould  be 
proved  by  a  committee,  whose  decl- 
Blon  should  be  final  unless  reversed 
on  appeal  by  the  supreme  council, 
and  that  the  claimant  mleht  appeal 
to  such  council.  It  was  held  that  be- 
fore any  action  could  be  brought  on 
any  claim  the  claimant  must  first 
have  appealed  from  the  decision  of 
the  committee  to  the  supreme  coun- 
cil, although  such  a  requirement  was 
waived  by  the  act  of  the  supreme 
council  in  passing  on  the  decision  of 
ihe  committee  of  its  own  motion.  (2)' 
But  In  Voluntary  Relief  Dept.  v. 
Spencer,  17  Ind.  A.  128,  46  NE  477, 
It  was  held  that  a  rule  of  a  railroad 
relief  association,  requiring  all 
claims  or  controversies  to  be  sub- 
mitted to  the  determination  of  the 
superintendent  of  the  association, 
whose  decision  was  to  be  final  and 
conclusive,  subject  to  the  rl^ht  of 
appeal  to  the  advisory  committee. 
Those  opinion  was  to  be  final  and 
conclusive  upon  all  parties  without 
exception  orrappeal,  aid  not  make  It 
necessary,  as  a  condition  precedent 
to  a  rl^t  of  action,  that  Insured 
should  appeal  from  the  decision  of 
the  superintendent. 

S3.  Sanford  v.  Commercial  Travel- 
ers' Mot  Aco.  AsBoa,  147  N.  T.  S2«, 
41  NB  694  [ate  86  Hun  S80,  81  NTS 
5121. 

94  Baldwin  v.  Fraternal  Acc. 
Amoc..  21  Misc.  124.  46  NTS  1016 
[alt  2i  App.  Div.  627,  52  NTS  1136. 
(aff  159  if.  T.  561.  54  NSl  1089)]. 

[al  A  BMve  nrnsal  of  tiM  Insorer 
to  M*M  inoB  arUtratOTS  named  by 
the  msurea  does  not  waive  the  con- 
dition of  the  policy  or  excuse  the 
insured  from  Instituting  a  compul- 
sory arbitration  by  application  to  the 
court  Wilson  v.  Central  Ina  Co..  135 
App.  t>lv.  649.  119  NTS  956  (apply- 
buc  law  of  Great  Britain). 

as.  Qnau  v.  Masontf  Fraternal  Ace. 
&asec.,  109  Hlch.  527,  67  NW  646. 

W  American  Bmploywa'  Ijiability 


lies  to  recover  the  amount  of  the  insurance,  Although 
such  amount  is  to  be  realized  by  assessment." 
Assumpsit  is  the  proper  form  of  action  where  the 
policy  is  not  under  seal;""  but  in  the  absence  of 
statutory  provisions  authorizing  a^ssumpsit  on  sealed 
instruments,"^  covenant  is  the  proper  form  of  action 
where  the  policy  is  under  seal. 

Joinder  of  causes  of  action.  A  cause  of  action 
in  equity  for  the  specific  performance  of  the  con- 
tract to  issue  the  policy  may  be  joined  with  a  cause 
of  action  on  the  contract  of  insurance  where  the 
execution  and  deliver^  of  the  policy  were  not  nec- 
essary to  the  taking  effect  of  the  contract  of 
insurance." 

213]  0.  €onditions  Precedent— 1.  In  GeneraL" 

Wbere  the  policy  expressly  stipulates  that  it  is  to 
be  subject  to  the  several  provisions  thereinafter  con- 
tained and  the  conditions  and  stipulations  thereon 
indorsed,  which  are  to  be  conditions  precedent  to 
the  right  of  insured  to  recover,  such  conditions  are 
conditions  precedent,  not  only  to  the  right' of  insured 
to  recover,  but  also  to  the  right  of  his  i^al  personal 
representative." 

[i  214]   2.  Ezecntioii  and  Ddivnr  of  Policy. 


Ina  Co.  V.  Barr,  68  Fed.  878.  16  CCA 
61;  Robinson  v.  TJ.  S.  Mutual  Acc. 
Assoc..  68  Fed.  825  [ate  74  Fed.  10, 
20  CCA  262]. 

[al  Wh«r«  ttM  iMnsfloiarr  ia  also 
admmistratrlXv  of  the  estate  of  in- 
sured she  may  waive  her  right  as 
beneficiary  and  sue  as  administra- 
trix, although  the  better  practice  In 
such  a  case  Is  to  amend  the  com- 
plaint by  substituting  the  beneficiary 
Individually  as  plaintiff.  Enright  V. 
Standard  L..  etc..  Ins.  Co.,  91  Mich. 
238,  61  NW  B2S. 

[b]  Xn  an  aoUon  by  the  pwrsooal 
rspveMntattves  of  thm  Iwnsnciary  on 
a  policy  providing  that  the  indemnity 
should  be  paid  to  the  beneficiary 
named  In  the  stub  attached  thereto, 
or  in  the  event  of  her  "prior  death," 
or,  in  the  event  that  no  beneficiary 
was  named  in  the  stub,  then  to  the 
legal  representatives  of  the  assured, 
the  burden  was  on  the  beneficiary's 
representatives  to  show  that  she  sur- 
vived the  assured.  Dunn  v.  New  Am- 
sterdam Casualty  Co.,  141  App.  Dlv. 
478,  126  NTS  229  [aif  67  Misc.  109, 
121  NTS  686]. 

87.  Roberts  v.  JEtna.  I..  Ins.  Co., 
212  IlL  S82,  73  HE  863  [afT  101  III.  A. 
318]. 

as.  Costlkyan  v.  Travelers'  Ins. 
Co..  12  NTS  413. 

39.  Morrill  v.  Catholic  Order  of 
Foresters,  79  Vt.  479,  85  A  B26. 

[a]  Aaslnment  ox  claim  after  suit 
brotwlit. — where  the  suit  Is  by  an 
admTnistrator  having  authority  to 
sue,  an  assignment  by  the  beneficiary 
of  his  Interest  in  the  policy,  made 
after  suit  Is  brought,  will  not  defeat 
a  recovery,  although  the  policy  in  its 
terms  expressly  forbids  the  assign- 
ment thereof.  Knickerbocker  Casual- 
ty Ins.  Co.  T.  Jordan,  7  ClncL.BuI  71, 
6  Oh.  Dec.  (Reprint)  114S,  10  Am 
IiRec  625. 

30.  Hall  v.  American  Employers' 
Liability  Ins.  Co.,  96  Oa.  418,  2S  BE 
310. 

[al  The  heir  oauHrt  reoovar  tk* 
weelajr  Indemnity  which  would  have 
been  payable  to  the  insured  had  he 
survived  the  accident.  Hall  v.  Ameri- 
can i:mployerB*  Liability  Ins.  Co.,  96 
Oa.  413,  23  SE  810. 
n.  Bosenberry  v.  Fidelity,  atOv  Ca, 


14  Ind.  A.  626,  48  NB  817;  Shaw 
Equitable  Mut.  Acc.  Assoc,  S  Ncbr. 
<Uno*rj  B84,  99  NW  672. 

[a]  Bwdi  a  polior  "im.  en  tta  faoe, 
not  a  Aeath  poUoji  but  a  mere  In- 
demnity policy;  and  where  the  as- 
sured fs  Immediately  killed,  there  is 
nothing  upon  which  it  can  operate." 
Dawson  v.  Accident  Ins.  Co.  of  North 
America,  38  Mo.  A.  356,  S5S. 

8S.  Covenant  Mut.  Life  Assoc.  v. 
Kentner,  188  111.  481,  58  NE  9f6; 
Reynolds  v.  Equitable  Ace.  Assoc. 
59  Hun  13,  1  NTS  788  [aff  IM  N.  T. 
649,  24  NE  1091]. 

83.  Garcelon  v.  Commercial  Trav- 
elers' Eastern  Acc.  Assoc.,  184  Mass. 
8.  67  NE  S68,  100  AmSR  640j_  Blck- 
ford  v.  Travelers'  bia  Co.,  67  Vt.  416, 
32  A  230. 

[al  Ths  saistsnM  of  a  vmxa»dj  tn 
•qnlty  does  not  change  the  rule.  Qar- 
celon  V.  Commercial  Travelers'  East- 
ern Acc.  Assoc.,  184  Mass.  8,  67  NE 
868,  100  AmSR  540. 

[b]  Effects  of  av«rmenta  In  tort.— 
Averments  of  bad  faith,  fraudulent 
purpose,  and  unlawful  action  in  a 
declaration  In  assumpsit  will  not 
convert  It  Into  one  In  tort  Oracelon 
V.  Commercial  Traveler^  Eastern 
Acc  Assoc.  184  Masa  8,  67  NE  86S, 
100  AmSR  540. 

S4.   See  AsBumpait  [4  Cyo  823]. 

[a]  Oaneral  oonnta  In  aaannvsH 
ralBoient  see  Morrill  v.  Catholic  Or- 
der of  Foresters,  79  Vt.  479,  65  A  626 
(where  the  court  said:  "The  statute 
does  not  say  that  the  action  of  as* 
sumpsit  may  be  brought  on  all  Insur- 
ance policies  whether  under  seal  or 
not.  ...  It  merely  makes  the 
general  counts  sufficient  in  that  ac- 
tion where  a  special  declaration  was 
before  necessary"). 

36.  Morrill  v^  Catholic  Order  of 
Foresters,  79  Vt.  479,  65  A  526. 

36.  Preferred  Acc  Ins.  Co.  v.  Stone, 
61  Kan.  4S,  58  P  986. 

37.  Snbmlsalon  to  arbitration  see 
supra  I  210. 

Tenderinff  iMok  mun  reoelved  1b 
■sttlemaBt  see  supra  S  209. 

38.  Drum  v.  Philadelphia  Casualty 
Co.,  66' Misc.  143.  121  NTS  882;  Caw- 
ley  T.  National  Employers'  Aoo.,  eto., 
Aasur.  Assoc,  Cab.  &  BL  697. 
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.  Where  tbe  execution  and  delivery  of  the  policy  ia 
not  essential  to  the  taking  effect  of  the  insurance 
contract,  insured  may  bring  an  actioii  upon  the 
policy  before  its  issuance,  a  loss  having  occurred  in 
the  meantime.^" 

215]  3.  rnrnlshing  Proof  of  Character  of  In- 
jury, tinder  a  policy  providing  that  no  claim  shall 
be  made  by  insured  in  respect  to  any  injury  unless 
the  same  shall  be  caused  by  some  outward  or  visible 
means  of  vhich  satisfactory  proof  can  be  furnished, 
the  insured  is  not  required  to  furnish  such  proof 
before  bringing  suit.* 

216]  4.  Good  Standing  of  Member.  Where 
tlie  certificate  provides  that  a  member  must  be  in 
good  standing  in  order  to  enable  him  to  recover  for 
a  disability  it  is  only  necessary  that  the  insured  be 
in  good  standing  at  the  time  of  the  injury.** 

[$  217]  5.  Release  of  Clum  against  Railroad. 
A  release  of  all  claims  for  dAnages  against  a  rail- 
road company,  by  the  person  legally  entitled  to  such 
damages,  is  necessary,  where  the  constitution  of  a 
railroad  relief  association  provides  for  such  release 
before  the  association  will  pay  the  beneficiary  of  a 
member  killed  the  amount  of  benefits  due.** 

218]  6.  Waiver  of  Condition  Eeaniiing  Writ- 
ten Demand  before  Suit.  A  condition  that  no  suit 
is  to  be  brought  until  after' demand  in  writing  is 
waived  by  a  peremptory  refusal  to  pay  on  verbal 
^demand  because  of  fraud  in  tbe  application.*' 

219]   D.  Time  to  Sue  and  Iiimitation»— 1.  Ac- 

39.  Preferred  Acc.  Ins.  Co.  v.  Stone, 
61  Kan.  48,  58  P  988. 

40.  Railway  Pass.  Assur.  Co.  v. 
Burwell,  44  Ind.  460.  See  also  Hatch 
T.  U.  S.  Casualty  Co.,  197  Mass.  101, 
S3  NE  398,  125  AmSR  S32,  14  LRANS 
503,  14  AnnCas  290. 

41.  McMahon  v.  Supreme  Council 
O.  C.  F..  54  Mo.  A.  46S. 

4a.  Fuller  v.  Baltimore,  etc..  Em- 
ployes' Belief  Assoc.,  67  Md.  433,  10 
A  237  (where  the  constitution  of  the 
asaoclation  contained  such  a  provi- 
sion and  insured  had  designated  his 
mother  as  his  beneficiary,  but,  having 
been  killed  while  a  member  of  the 
association  and  an  employee  of  the 
railroad  company,  his  wife  and  minor 
child  sued  the  railroad  company  for 
damanrea  resulting  from  his  deatlx 
and  recovered  therefor,  and  It  was 
held  that  the  provision  In  the  con- 
stitution of  the  association  was  valid 
and  that,  'the  wife  and  child  not  hav- 
ing released  the  railroad,  the  bene- 
flCMry  could  not  recover). 

43.  Metropolitan    Acc    Assoc.  v. 
Clifton.  «S  IIL  A.  IftT. 

44.  Knowlton    v.    Bqultable  Acc. 
Assoc..  (Mfifls.)  55  NK  890. 

4B.  Kentucky,  L..  eta.  Ins.  Co.  v. 
Franklin,  102  Ky.  512,  48  SW  709,  19 
Ryli  1678.  See  also  Binder  v.  Na- 
tional Masonic  Ace.  Assoc.,  127  Iowa 
26,  102  NW  190:  Porter  v.  Casualty 
Co.,  70  Misc.  24fl,  18«  XTS  609. 

'4B.  Baybum  v.  Pennsylvania  Cas- 
ualty Co.,  141  N.  G.  426.  64  SB  288. 

W.  Bilker  V.  National  Masonic 
Acc.  Assoc,  127  Iowa  S6,  102  NW 
190. 

Ths  flUnir  ot  a  nqmlomaatal  oou- 
plalnt  after  the  maturity  of  the  claim 
under  the  terms  of  the  policy  will 
certainly  defeat  any  objection  based 
on  the  ground  that  the  action  was 
prematurely  brought.  Binder  v.  Na- 
tional Masonic  Acc.  Asaoa,  127  Iowa 
25,  102  NW  190. 

48.  Binder  v.  Natlcmal  Masonic 
Acc.  Assoc,  127  Iowa  25,  102  NW 
190. 

40.  U.  8.— Harvey  v.  Fidelity,  etc., 
Co.,  200  Fed.  925.  119  CCA  221. 

Ala. — ^Provident  Fund  Soc.  v.  How- 
ell, 110  Ala.  508,  18  S  311. 

Cat — Tebbets  v.  Fidelity,  etc.,  Co., 
155  Cal.  137.  99  P  501;  Pltzpatflck  v. 
North  American  Acc  Ins.  Co.,  18  CaL 
A.  264,  128  P  209. 


crual  of  Right  of  Action.  Where  the  policy  pm- 
xidea  for  the  payment  of  a  certain  sum  in  case  of 
death,  the  right  of  action  does  not  accrue  until 
^eath;**  but  under  a  policy  providing  for  the  pay- 
ment of  a  weekly  indemnity  not  to  exceed  a  specifi(-d 
sum  for  loss-of  time,  or  for  the  payment  of  tbe 
money  value  of  insured's  time  for  a  period  duriog 
which  he  is  continuously  and  totally  disabled,  not 
to  exceed,  however,  a  certain  number  of  weeks  from 
the  time  of  the  accident,  insured,  after  giving  sat- 
isfactory proof  of  the  injury  received,  is  entitled  lo 
a  weekly  indemnity,  and  need  not  wait  until  his  dis- 
ability has  ceased,  or  untiL  the  end,  of  the  period 
limiting  the  time  for  which  indemnity  can  be  re- 
covered, before  bringing  his  action  for  his  loss  of 
time,*  although  his  recovery  in  an  action  broopLt 
before  that  time  is  limited  to  such  weekly  payments 
as  were  due  when  the  action  was  commenced.**  An 
action  to  recover  indemnity  for  a  permanent  total 
disability  may  be  brought  on  the  refusal  to  pay  the 
claim  after  sufficient  proofs  have  been  furnished.*^ 

Benefit  not  due  nntil  disability  ceases  or  right  to 
benefit  terminated.  'A  proyision  that  "no  benefits 
shall  be  due  until  disability  ceases  or  tbe  right  to 
benefit  ii&s  terminated ' '  does  not  apply  to  a  claim 
for  pfe*nianent  total  disability." 

[$  220]  2.  Limitation  in  Policy— a.  Vallditr  and 
Effect.  A  provision  in  the  policy  limiting  the  time 
within  which  an  action  thereon  can  be  brought  is 
valid  and  binding  on  the  insured  and  the  beneficiaiy," 


Mass. — Paul  v.  Fidelity,  etc.,  Co., 
186  Mass.  413,  71  NB  801,  104  AmSR. 
594. 

Mich. — Iaw  v.  New  England  Mut. 
Acc.  Assoc,  94  Mich.  266^  58  NW 
1104. 

N.  H.— Maynard  v.  U.  S.  Health, 
etc.,  Ins.  Co.,  76  N.  H.  275,  81  A  1077. 

N,  T, — Wilson  V.  Central  Ins.  Co., 
185  App.  Dlv.  649.  119  NTS  955; 
Denlson  v.  Masons'  Fraternal  Acc. 
Assoc.,  59  App.  Div.  294,  69  NTS  291; 
Moest  V.  Continental  Casualty  Co.. 
65  Misc.  128,  104  N7S  553. 

N.  C— HeiliR  V.  Mtna  U  Ina.  Co., 
152  N.  C.  858,  67  SE  927,  20  AnnCas 
1290  and  note;  Lowe  v.  U.  S.  Mutual 
Acc.  Assoc.,  115  N.  C.  18.  20  SE  169. 

Tex. — Sugrgrs  v.  Travelers'  Ins.  Co., 
71  Tex.  579,  9  SW  676.  1  LRA  847 
and  note;  Alllbone  v.  Fidelity,  etc., 
Co..  (Civ.  A.)  32  SW  669. 

VL — Bates  V.  Oerman  Commercial 
Acc.  Co.,  88  A  532. 

Wis.— Orlem  v.  Fidelity,  etc.,  Co., 
99  Wis.  530,  75  NW  67. 

Wyo, — McFarland  v.  Railway  Offi- 
cials, etc.,  Acc.  Assoc.,  5  Wyo.  1S6, 
88  P  347,  677,  68  AmSR  29  and  note, 
27  LRA  48. 

ta]  Application  of  ml*. — In  Law 
V.  New  England  Hut.  Acc.  Assoc..  94 
Mich.  266,  53  NW  1104,  where  the 

Kollcy  provided  that  no  suit  should 
e  brought  or  arbitration  required  to 
recover  any  sum  unless  commenced 
within  one  year  after  the  injury,  and 
more  than  five  months  elapsed  after 
the  Insured  was  fully  advised  that 
the  company  refused  to  pay  or  arbi- 
trate the  claim  before  the  expiration 
of  the  year.  It  was  held  that  a  suit 
thereafter  brought  was  barred  by  the 
limitation,  unless  It  had  been  waived 
by  the  company, 

tb]  'Xeffal  prooeedinirs." — A  re- 
quirement that  le^al  proceedings 
shall  be  begun  within  a  specified  time 
refers  to  the  actual  bringing  of  suit, 
and  not  preliminary  steps  looking  to 
that  end.  Grlem  v.  Fidelity,  etc.,  Co., 
99  Wis.  630.  75  NW  67. 

[c]  This  proTlsloa  Is  not  limited 
to  salts  for  dlsaUUtj  indemnity, 
leaving  suit  for  the  death  Indemnity 
unlimited,  except  by  statute;  and  a 
suit  by  the  beneficiary  Is  barred  If 
not  brought  within  the  period  speci- 
fied In  the  DoUcT  after  the  death  of 
the  tnsnred:    Mout  T.  ConUnental 


Casualty  Ca.  66  Misc.  128,  104  NTS 

553. 

Cd]  Tsilors    to    demand  arUtzA- 

tlon^— Where  the  policy  provides  that 
no  suit  shall  be  brought  or  arbitra- 
tion demanded,  except  within  one 
year  from  the  date  of  the  alleged 
accident,  -If  no  arbitration  Is  de- 
manded within  the  year  a  suit 
brought  after  that  time  la  barred. 
Hitch  V.  Masons'  Fraternal  Acc. 
Assoc.,  99  Ga.  112,  25  SE  191. 

[e]  Ths  limitation  appUM  to  tb» 
oaas  In  wUoh  ths  Jndnunt  was  na- 
dersd  that  la  attacked,  and  no  mat- 
ter how  many  other  suits  were  beeun. 
or  how  many  other  dedaratlonv 
were  flled  in  the  identical  case.  If  tbe 
new  case  Is  begun  or  the  new  count 
or  declaration  setting  out  a  new  causa 
of  action  Is  flied  after  the  Ilifiltatlon 
has  run,  the  right  of,  recovery  is 
barred.  Hartzell  v.  Maryland  Casual- 
ty Ca,  168  111.  A.  221  (holding  that 
the  bringing  of  a  suit  on  a  pollcT 
in  a  court  not  havlnf  Jurisdiction  to 
hear  it  on  its  mwlts,  which  suit  ma 
afterward  dismissed  for  that  reason. 
Is  not  auch  a  compliance  with  th* 
terms  of  a  clause  of  the  policy  which 
provides  for  the  bringing  of  suit 
thereon  within  the  limitation  period 
as  that  thereafter  the  only  llmlta' 
tlon  to  the  bringing  of  an  action  Id 
a  court  having  Jurisdiction  is  that 
provided  statuts). 

[f]  Bffoot  of  iaJaaotioB^It  has 
been  held  that  an  mjunctlon.  Issued 
after  the  cause  of  action  accrued 
pronlbltlng  the  bringing  of  suit,  did 
not  affect  the  running  of  the  con- 
tractual limitation.  Paul  v.  Fidelity, 
etc.,  Co..  186  Masa  418,  71  NE  801. 
104  AmSR  694  and  note. 

[g]  Duration  of  aisaMlltr  as  af- 
feounjT  limitation. — ^If  the  duratien 
of  the  disability  Is  such  that  the 
terms  of  the  contract  strictly  con- 
strued cannot  be  complied  with  in 
respect  to  the  giving  of  notice,  the 
Insured  will  be  allowed  reasonable 
time  in  which  to  give  notice.  Deni- 
Bon  V.  Masons'  Fraternal  Acc.  Assoc.. 
59  App.  Dlv.  294,  297,  69  NTS  291 
(where  the  court  said:  "The  provi- 
sion for  Indemnity  provides  for  twen- 
ty-flve  dollars  a  week  for  fifty-two 
weeks.  Another  clause  in  the  certifi- 
cate provides  that  legal  i>roeeedfw 
to  enforce  payment  thereunder  shall 
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otwithstanding  the  bejteficiary's  ignorance  of  it,** 
r  the  failure  of  the  insurer  to  notify  faim  of  it,"^  or 
!ie  minority  of  the  beneficiary,^  or  the  fact  that  a 
efusal  to  pay  after  the  expiration  of  the  time 
mited  vaa  bued  upon  a  different  ground." 
Kecesai^  of  Btating  limitation  lo  policy.  The 
mitation,  in  order  to  bind  the  insnred,  must  be 
lade  a  pnrt  of  the  polity,  its  mere  presence  in  a 
y-law  of  the  insurer  being  insufficient  for  that 
urpose.** 

Statutory  linitatioii.  In  some  jurisdictions  the 
tatutes  prohibit  the  insurer  &om  adoptimr  a  period 
f  limitation  less  than  a  designated  time."  Such  a 
tatnte  controls  a  contract  made  within  the  jnria* 
iction  by  a  foreign  insurance' company,  and  is  on- 
Ifected  by  a  stipulation  that  the  contract  shall  be 
onsidered  as  made  ii^  the  foreign  jurisdiction, 
E-herein  ^e  eontractoal  limitation  is  binding."* 

A  proTfahm  that  no  action  shall  be  conunmced 
intil  after  a  certain  period  from  the  filing  of  proofs 
>£  loss  is  valid,  and  unless  waived  is  a  complete 
[efense  to  an  action  brought  before  the  expiration 
if  sneh  time."' 

[$  221]  b.  HiTect  of  Amendment  of  Complaint. 
In  amendment  of  the  complaint  by  changing  the 
:haracter  in  which  plaintiff  sues  from  administrator 
'0  administrator  with  the  will  annexed  after  the 
expiration  of  the  time  limited  for  bringing  suit  will 
not  operate  a  discontinuance  of  the  caae.*'  Where 
in  action  on  an  accident,  policy,  stipulating  that  no 
^nit  should  be  maintained  unless  commenced  within 
six  months  next  after  the  disability  terminated  or 


assumed  a  permanent  character,  was  brought  more 
than  six  months  'after  the  Injury,  and  insured,  and 
his  wife  testified  that  he  was  gradually  improving 
in  hefdth  and  a  physician  expreraed  the  opinion  that 
in  time  he  would  recover,  the  jury  could  find  that 
the  injury  had  not  assumed  a  permanent  charac- 
ter, although  the  petition,  prior  to  its  amend- 
ment, asserted  the  permanent'  character  of  the 
injury."  ' 

2^  c.  Time  from  Which  Period  Befias  to 
Bnn.  Where  the  policy  provides  that  no  aetioii  shall 
be  brought  until  a  certain  time 'after  the  date  at 
filing  proofs,  nor  at  all  nnless  broi^t  within  a  eer- 
tain  period,  the  period  of  limitation  baa  been  held 
in  some  eases  to  b^;in  at  the  ezpuation  of  such 
time  after  the  filing  of  proofs,""  while  in  others  it 
has  been  held  to  run  from  the  date  of  the  receipt  of 
prDo&.*^  Under  a  policy  requiring  suit  to  be  brought 
within  a  specified  time  from  the  rejection  of  the 
claim,  the  time  begins  to  ran  oi^  from  the  time  the 
insured  is  notified  of  the  rejeetion."  A  limitation 
of  the  time  for  bringing  snit  to  a  deagnated  period 
after  loss  has  occurred,  in  a  policy  providing  for  the 
payment  of  weekly  indemnity  for  a  specified  num- 
ber of  weeks,  does  not  b^n  to  ran  nntil  the  expi- 
ration of  the  time  for  wMeh  the  weekly  indemnify 
is  payable.* 

In  case  of  death  of  insured.  Where  the  suit  is 
brought  by  the  beneficiary  to  Teeover  the  death  in- 
demnity, on  a  policy  providing  that  no  suit  thereon 
should  be  brought  unless  the  same  is  commenced 
within  a  specified  period  from  the  time  or  date  of 


not  be  broug:ht  until  the  expiration 
of  three  months  after  receipt  by  the 
association  of  acceptable  and  satis- 
factory proofs  of  loss.  Proofs  of  loss 
clearly  cannot  be  furnished  until  the 
disability  baa  ceased  and  until  flfty- 
two  weeks  have  passed.  If, It  shall 
continue  for  that  time.  If  the  dis- 
ability continue  then  for  fifty-two 
weeks  and  the  proofs  are  then  sub- 
mitted, the  action  cannot  be  brought 
within  fifteen  months  from  the  hap- 
pening of  the  accident.  As  this  con- 
tingency is  contemplated  by  the 
contract  of  Insurance,  the  year  limita- 
tion withm  which  the  action  can  be 
commenced  must  refer  only  to  those 
cases  in  which  the  disability  has 
ceased  within  sufliclent  time  so  that 
the  proofs  of  loss  may  be  furnished 
and  a  reasonable  time  remain  after 
the  three  months  have  passed  before 
the  expiration  of  the  year.  If,  how- 
ever, the  disability  shall  continue  so 
loner  that  the  proofs  of  loss  cannot 
be  furnished  and  the  three  months 
expire  before  the  expiration  of  the 
year,  the  law  will  stilt  give  to  the 
plaintiff  a  reasonable  time  after  the 
expiration  of  the  three  months  from 
the  furnishing  of  the  proofs  of  loss 
within  which  to  commence  the  ac- 
tion"). 

[h]  In  Xaatneky  a  stipulation  that 
no  suit  should  be  broueht  upon  the 
policy  after  nine  montns  from  the 
death  of  the  Insured  has  been  held 
Totd  as  against  public  policy.  Conti- 
nental Casualty  Co.  v.  Harrod,  100 
SW  262,  SO  KyL.  1117  [foil  Travel- 
era^  Ins.  Co.  V.  Henderson  Cohton 
Mills,  120  Ky.  218,  85  SW  1090,  2? 
KyL  658,  117  AmSR  685.  0  Anr.Cas 
1S2  and  note;  Union  Cent.  L.  Ina.  Co. 
V.  Splnks,  119  Ky.  261,  88  SVP  615, 
SI  SW  1160,  26  KyL.  1205,  69  LRA 
~U,  7  AnnCas  913  and  note;  Adams 
Eip.  Co.  V.  Walker,  119  Ky  121,  83 
8W  106.  26  KyL  1025,  67  LRA  412]. 

sa  Paul  V.  Fidelity,  etc.,  Co.,  186 
Uasa  413,  71  NB  801,  104  AmSR  594. 

61.  Paul  V.  Fidelity-  etc.,  Co.,  186 
MasB.  413.  71  NB  801,  i04  AmSR  594. 

sa.  Helllg  V.  JBtna  U  Ins.  Co.,  1B2 
V.  a  358,  67  8'E  927,  20  AnnCas  1290 
and  note;  Suggs  v.  Travelers'  Ins. 
Co..  71  Tex.  S7S.  »  SW  676,  1  LRA  S47. 


53.  Paul  V.  FideHty,-  etc.,  Co.,  186 
Mass.  413.  71  NB  801,  104  AmSR  B94. 

64.  Corley  v.  Travelers'  Protective 
Assoo.,  105  Fed.  854,  46  CCA  278; 
Mutual  Ace,  etc.  Assoc.  v.  Kayeer, 
14  WklyNC  (Pa.)  86. 

66.  Phoenix  Ace,  etc.,  Assoc 
V.  Lathrop,  41  Ind.  A.  141,  81  NB  227: 
Kenny  v.  Banlters*  Acc.  Ins.  CO.,  lie 
Iowa  140,  113  NW  566. 

[al  A  general  statute  In  refcrMioe 
to  Inmurauoe  eompanles  applies  to  (1) 
an  accident  insurance  company  (Ken- 
ny V.  Bankers'  Acc  Ins.  Co.,  136  Iowa 
140.  113  XW  566),  or  (2)  a  mutual 
benefit  association  (Connell  v.  Iowa 
State  Traveling  Men's  Assoc.,  189 
Iowa  444,  lie  mv  820). 

[b]  In  Ontario  the  statute  provides 
that,  notwithstanding  any  stipulation 
or  agreement  to  the  contrary,  an  ac- 
tion on  the  policy  may  be  commenced 
within  the  term  of  one  year  next 
after  the  happening  of  the  Invent  in- 
sured against,  or  within  the  further 
term  of  six  months  by  leave  of  .a 
Judge  of  the  high  court  or  the  mas- 
ter in  chancery.  See  Atkinson  v. 
Dominion  of  Canada  Guarantee,  etc, 
Co.,  11  OntWR  449;  Johnson  v.  Do- 
minion of  Canada  Quarantee,  etc, 
Co.,  II  OntWR  863. 

ae.  Summers  v.  Fidelity  Mut.  Aid 
Assoc,  84  Mo.  A.  605. 

[a]  liaw  of  fornm  as  rovenJiv — 
A  defense  that  the  policy  of  Insur- 
ance is  governed  by  the  laws  of  an- 
other state  under  which  a  limitation 
as  to  the  time  for  suing  is  valid  can- 
not avail  where  there  is  no  allega- 
tion In  the  answer  and  no  proof  in 
the  record  as  to  the  existence  of  such 
a  statute  In  the  state  referred  to, 
and  In  the  absence  of  auch  allegation 
and  proof  the  law  of  the  forum  con- 
trols. Kephart  v.  Continental  Cas- 
ualty Co.,  It  N.  D.  880,  116  NW  849. 

67.  Thompson  v.  American  Fidel- 
ity Co.,  215  Mass.  460,  102  NB  699.  ^ 

68.  Fidelity,  etc.,  Co.  v.  Freeman, 
109  Fed.  847,  48  CCA  692,  64  LRA  680. 

65.  McClure  v.  Great  Western  Acc. 
Assoc.,  141  Iowa  350,  118  NW  269. 

60.  Standard  L..  etc.,  Ins.  Co.  v. 
Davis,  59  Kan.  B21,  63  P  866;  AlU- 
bone  V.  Fidelity,  etc,  Co.,  (Tex.  Civ. 
A.)  82  SW  669. 


61.  Provident  Fund  Soc  v.  Howell, 
110  Ala.  S08,  18  S  811:  Bitch  v.  Ha^ 
sons'  Fraternal  Acc  Aaaoc,  99  Oa. 
112.  26  SB  191. 

92.  Switchmen's  Union  of  North 
Anierlca  v.  Coletiouas,  227  lU.  S81.  81 
NB  696. 

63.  Kenny  v.  Bankers'  Acc  Ins.  Co., 
136  Iowa  140.  113  NW  666  (holding 
that  under  a  policy  requiring  suit  to 
be  broueht  within  six  months  next 
"after  disability  for  which  claim  la 
made  either  terminates  or  assumes 
a  fixed  and  permanent  character," 
and  binding  the  insurer  to  pay  a  cer- 
tain sum  per  week  for  flf ty-two  weeks 
r  t 


in  case  o 
the  right 


total  contlrtuouB  disability, 
of  action  does  not  accrue 


until  the  expiration  of  the  fifty-two 
weeks,  and  a  suit  brought  within  six 


months  thereafter  is  In  time), 
[a]  ninstratlon. — ^Where  la 


policy 


of  a  mutual  Insurance  company  cov- 
enanted to  pay  the  assured  In  case  of 
Injury  by  accident  a  stipulated  sum 
for  every  week  he  might  be  disabled 
from  fouowlng  his  usual  occupation, 
not  exceeding  ten  weeks,  and  a  by- 
law of  the  association  provided  that 
if  any  suit  Was  brought  "after  the 
expiration  of  sl±  months  next  after 
the  loss  shall  have  occurred,  the 
lapse  of  time  shall  be  deemed  con- 
clusive against  the.  validity  of  the 
claim,"  and  the  assured  sustained  an 
accident  which  for  more  than  ten 
weeks  disabled  him  from  working, 
and  suit  was  instituted  more  than  six 
months  after  the  date  of  the  accident, 
and  leas  than  six  months  after  the 
expiration  of  ten  weeks  after  the  ac- 
cident, an  instruction  that  the  lim- 
itation of  six  months  named  in  the 
by-law  did  not  begin  to  run  until  the 
cause  of  action  was  complete,  which 
was  not  until  the  expiration  of  t^ 
weeks  after  the  happening  of  the  ac- 
cident, and  that  the  action  therefore 
was  brought  within  six  months  after 
the  loss  oeenrred  within  the  meaning 
of  the  by-law,  was  sustained.  Hutual 
Acc,  etc,  Assoc  v.  KayF 
WklyNC  (Pa.)  86  (where 
held  further  that  the  llmltatl' 
merely  in  a  by-law  and  no 
policy,  was  not  binding). 
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the  happening  of  the  alle|^  injury,  the  weight  of 
authority  favors  the  rule  that  the  time  does  not 
begin  to  run  until  the  death  of  the  insured,  which 
event  constitutes  the  injuiy  suffered  by  the  henefl- 
eiary,**  although  it  has  also  been  held  that  under 
such  a  provision  tiie  time  begins  to  run  against  the 
beneficiary  fr(»n  the  date  of  the  accident  to  the 
insured.*"  / 

Prohibition  of  suit  for  specified  time.  It  has  been 
held  that  where  suit  is  required  to  be  brought  within 
a  specified  period  * '  from  the  time  when  the  right  of 
action  shall  accrue,"  and  suit  is  prohibited  by  the 
policy  during  a  certain  period  ''from  the  date  of 
filing  proof,"  the  limitation  does  nqt  begin  to  run 
until  the  expiration  of  the  period  during  which  the 
bringing  of  suit  ia  prohibited,  because  the  right  of 
action  does  not  accrue  untU  that  time."  So  also 
where  the  policy  requires  suit  to  be  brought  witliin 
a  specified  period  from  the  time  of  the  accident  and 
prohibits  the  bringing  of  suit  for  a  certain  time  after 
the  receipt  of  proofs,  the  time  does  not  begin  to  run 
until  the  expiration  of  the  period  during  which  suit 
is  prohibited."  But  it  has  also  been  held  that  where 
the  policy  requires  suit  to  be  brought  within  a 
specified  time  after  the  receipt  of  proofs  of  death, 
the  time  begins  to  run  from  the  time  of  the  receipt 
of  proofs,  i^tfaoi^  the  benefieiary  is  prolubited  by 


the  terms  of  the  policy  from  sning  during  a  portion 
of  that  time.*" 

223]  d.  What  Oonstttntes  CU>m]nencement  of 
ActtoiL  In  the  absence  of  any  statute  providing 
otherwise  the  action  is  commenced  when  the  sum- 
mons or  writ  is  sued  out  with  the  purpose  of  having 
it  served."  Where  the  statute  provides  that  an 
action  shall  for  all  purposes  be  considered  to  have 
been  commenced  at  the  time  of  the  filing  of  the 
declaration  if  a  summons  shall  be  issued  thereon  for 
defendant,  an  action  is  commenced  on  the  day  when 
the  declaration  is  filed,  although  the  summons  is  not 
issued  and  served  until  after  the  period  of  limita- 
tion has  expired.™  Where  the  petition  was  filed  and 
a  nonresident  notice  served  on  defendant  within  the 
time  prescribed  by  the  policy  for  bringing  suit,  the 
action  was  commenced  in  time,  although  service  of 
citation  upon  an  agent  of  the  company  was  not  had 
imtil  after  the  expiration  of  such  period." 

[$  224]  e.  Waiver  of  Limitation.  A  provision 
as  to  the  time  within  which  suit  may  be  instituted 
on  the  policy  may,  like  other  conditions  inserted. for 
the  benefit  of  the  insurer,  be  waived."  Such  waiver 
may  result  from  acts  of  the  insurer  causing  insured 
or  claimant  under  the  policy  to  delay  bringing  suit 
until  after  the  time  provided  for  in  the  policy,"  a 
denial  of  liability  under  the  policy/*  or  a  refnsal  to 


64.  Tebbets  V.  Fidelity,  etc.,  Co., 
156  Cal.  137,  99  P  BOl;  Cooper  v.  V.  S. 
Mutual  Ben.  A«soc.,  132  N.  Y.  834, 
80  NE  888,  28  AmSR  581  and  note, 
le  LRA.  188  [aff  67  Hun  407,  10  NYB 
7481;  Moest  v.  Continental  Casualty 
Co.,  65  Mlao.  128.  104  NTS  658;  Mc- 
Farland  v.  Railway  Officials,  etc., 
Acc.  Absoc.  5  VVyo.  128.  38  P  347,  677. 
63  AmSR  29  and  note,  27  LRA  48. 

"The  injury  received  by  Cooper  did 
not  Injure  the  plaintiff  or  give  her 
a  rlKhf  of  action  until  death  ensued. 
So  far  as  she  is  concerned  the  In- 
fliction of  the  wound  Is  but  the  be- 
ginning, and  the  death  Is  the  com- 
pletion of  the  Injury.  Her  suit  must 
be  'commenced  within  one  year  from 
the  time  of  the  alleged  accidental 
Injury.'  In  other  words,  within  one 
year  from  the  time  of  the  Injury  to 
her,  which  was  the  death  of  her  hus- 
band, as  the  result  of  the  accident. 
As  to  Cooper,  he  suffered  from  the 
date  of  the  wound.  His  right  to  in- 
demnity dates  from  that  event,  and 
It  is  possible  that  his  right  to  main- 
tain an  action  would  not  continue 
after  the  expiration  of  a  year  from 
that  date.  But  as  to  the  plaintiff.  It 
appears  to  us  that  the  construction 
already  Indicated  was  Intended,  and 
should  be  given  to  the  certincate. 
As  thus  construed  the  various  clauses 
of  the  contract  are  rendered  harmo- 
nious, and  the  different  beneflclarles 
thereunder  are  given  the  same  period 
of  limitation  within  which  to  bring 
actions  to  establish  their  claims." 
Cooper  T.  U.  S.  Mutual  Ben.  Assoc., 
182  N.Y.  834,  837,  30  NB  838.  16  LRA 
138,  28  AmSR  581  [aff  67  Hun  407, 
10  NTS  748]. 

es.  Coldham  V.  Paclfle  Mut.  Ii.  Ins. 
Co.,  2  OhS&SP  314,  2  ObNP  S68  (rec- 
ognising the  general  conflict,  but  fol- 
lowing the  prior  decisions  of  that 
jurlsdiotlon). 

66.  Standard  L.,  etc,  Ins.  Co.  v. 
Davis,  69  Kan.  621.  68  F  866. 

67.  AUibone  V.  Fldelltv,  «tc.,  Co., 
(Tex.  Civ.  A.)  »  SW  66». 

68.  Provident  Fund  Soc  v.  Howell, 
110  Ala.  608,  18  S  811. 

69.  Anderson  v.  ^tna  Ii.  Ins,  Co., 
75  N.  H.  875,  74  A  1051,  28  L.RANS 
730. 

[a]  l>Mrmtj  or  tnussiissio&  of 
t|t«  writ  to  »«  «lt«rUt  for  the  pur- 
pose of  service  Is  an  element  of  suing 
out  a  fcummons  so  as  to  constitute 
the  commmoement  of  an  action. 
Hekla  Xna.  Co.  t.  Bctaroedar,  9  111.  A. 
472. 


-  70.  Fidelity,  etc.,  Co.  v.  Love,  111 
Fed.  773,  49  CCA  602  (so  holding 
whers  there  was  filed  with  the  dec- 
laration a  waiver  of  summons  and 
an  entry  of  appearance  for  defendant, 
signed  by  an  agent  duly  authorieed 
to  accept  and  acknowledge  service 
of  process), 

71.  Standaifd  L.,  etc.,  Ins.  Co.  v. 
Askew.  11  Tex.  Civ.  A.  69,  82  SW  81. 

7a.  North  American  Acc  Ins.  Co. 
V.  WUliamson,  IIS  III.  A.  670;  Bates 
V.  Oerman  Commercial  Acc  Co.,  (Vt.) 
88  A  532. 

73.  Mastenbrook  v.  U.  S.  Accident 
Assoc..  154  Mich.  16,  117  NW  643; 
Dolsen  v,  Phcenlx  Preferred  Acc  Ins, 
Co.,  161  Mich.  328,  116  NW  60;  Tur- 
ner V.  Fidelity,  etc..  Co.,  112  Mich, 
425,  70  NW  898.  67  AmSR  428.  88 
XiRA.  629;  Harold  v.  People's  Hut. 
Acc  Ins.  Assoc,  2  Pa.  Dlst.  603,  12 
Pa.  Co.  464. 

 [a]  AppUcatloas     of  xvH: — (1) 

Where  plaintiff  notified  defendant 
insurance  company  of  his  Injury  im- 
mediately after  his  Injury,  on  July  1. 
1905,  but  no  steps  were  taken  to  ad- 
just or  reject  his  claim,  and  in  Sep- 
tember plaintiff  was  informed  by  the 
company's  general  manager  that  the 
claim  would  be  adjustecT  when  final 
proofs  were  filed,  and  plaintiff  was 
afterward  advised  by  its  general 
agent  to  wait  until  he  got  well  be- 
fore filing  final  proofs,  and  plaintiff 
In  March.  1906,  althougn  not  yet  well, 
applied  for  blanks  to  die  final  proof, 
and  no  objection  was  made  thereto, 
the  company  at  no  time  rejecting 
the  claim  or  denying  Its  liability,  it 
thereby  waived  a  stipulation  in  the 
policy  providing  that  no  suit  should 
be  brought  on  the  policy  unless  begun 
within  six  months  from  the  time  of 
the  Injury.  Mastenbrook  v.  U.  S.  Ac- 
cident Assoc..  164  Mich.  16.  117  NW 
643.  (2)  Where  an  Inaurer,  after 
twice  receiving  notice  of  the  death 
of  Insured,  wrote  the  beneflciarr  that 
the  policy  would  be  paid  and  that 
litigation  would  only  complicate  mat- 
ters, a  condition  in  the  policy  as  to 
bringing  an  action  within  a  limited 
time  was  waived.  Continental  Cas- 
ualty Co,  V,  Hunt,  (Ind.  A.)  101  NB 
519. 

[b]  If  the  insurer  reqneBta  the 
olalmant  to  delay  aoUon,  and  con- 
tinues Its  investigation  and  negotia- 
tions for  a  settlement,  the  running 
of  the  contractual  limitation  Is  sos- 


pay  the  policy  ts  not  barred.  Turner 
V.  Fidelity,  etc,  Co.,  112  Mich.  425. 
70  NW  -898,  67  AmSR  428,  38  LRA 
629;  Norwood  v.  Preferred  Acc  In* 
Co..  66  MIsc  629,  107  NTS  104;iHar- 
old  V.  People's  Mut.  Acc  Ins.  Cc,  2 
Pa.  DisL  603,  12  Pa.  Go.  4M. 

74.  U.  8.— Depue  V.  Travelers'  Ina 
CO;.  166  Fed.  183. 

Colo. — Jennings  v.  Brotherhood 
Acc.  Co.,  44  Cole  68.  96  P  982.  130 
AmSR  109,  18  L.RANS  109;  U.  S.  Cas- 
ualty Co.  T.  Hanson,  20  Colo.  A.  393, 
79  P  176. 

111. — American  Home  Circle  v.  Eg- 
gers,  187  IlL  A.  696. 

Iowa — Binder  v.  National  Masonic 
Acc.  Assoc,  127  Iowa  25,  102  NW 
190. 

Ky. — Continental  Casualty  Co.  v. 
Matthis,  160  Ky.  477,  160  SW  607. 

Mich. — Phillips  T.  U.  S.  Benevolent 
Soc,  120  Mich.  142,  79  NW  1. 

Nebr. — Modem  Brotherhood  of 
America  v.  Cummlngs,  68  Nebr.  256. 
94  NW  144. 

N.  T. — Cole  V.  Preferred  Aoc  Ins. 
Co.,  40  Jdlsc.  260.  81  NTS  901  [aff  92 
App.  Dlv.  612,  86  NTS  1182]. 

Wis. — French  v.  Fidelity,  etc.  Co^ 
185  Wis.  259.  116  NW  869,  i?  LRANS 
1011. 

[a]  Denial  of  llabilitv  bmuM  of 
la«fc  of  notlo*. — A  condition  that  in 
a  certain  event  no  suit  shall  be 
brought  in  two  years  Is  waived  by  a 
denial  of  all  liability  because  of  fail- 
ure to  give  notice  in  the  prescribed 
time.  U.  S.  Casualty  Co,  v.  Hanson, 
20  Colo,  A,  893,  79  P  176. 

[b]  A  provision  ezetnptbv  tlie  In- 
snrer  from  salt  tia  a  delltdte  time 
after  proofs  of  loss  have  been  mnde 
is  waived  where  there  has  been  (l) 
a  waiver  of  such  proofs  and  a  re- 
fusal to  pay  (American  Acc  Ins.  Co. 
V.  Normen£  91  Tenn.  1,  18  SW  595; 
Travelers'  Ins.  Co.  v.  Harvey,  82  Va 
949,  6  SE  6G3),  or  (S>  a  refusal  to 
pay  on  notice  of  the  accident  (Phil- 
lip V.  U.  S.  Benevolent  Soc,  120  Mich. 
142,  79  NW  1),  or  (3>  denial  of  all 
liability  (Dulany  v.  Fidelity,  etc,  Co, 
106  Md.  17,  66  A  614),  or  (4)  where 
the  insurer  captiously,  caprlcloualy. 
or  Improperly  refuses  to  accept  euffl- 
cient  proofs  (Preferred  Acc.  Ins.  Co. 
V.  Fielding,  86  Colo.  19,  83  P  1013,  9 
AnnCas  916).  or  (6)  denies  the  ben- 
eficiary the  right  to  examine  Its  by- 
laws. (6>  especially  where  a  general 
officer  of  the  Insurer  misstates  the 


pended,  and  suit  brought  within  the  j  time  limited  for  suit  (Hetropolltsn 
time  limited  after  flnal  refusal  to  Acc  Aasoe.  t.  I>^land,  lU  lU.  10,  41 
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settle  ereept  npon  ill^^al  and  prejudicial  conditions.^ 
An  VManiTocal  promiM  to  pi^  the  elum  made 
after  the  Iwr  is  oomidete  amoiinta  to  a  waiver  of  the 
limitation.** 

Ite*  iMffotiationi  for  a  wtttemont  will  not  eon- 
rtitnte  a  Taiver." 
i%  226]   E.  KegUcoifie  of  Uuored. 

The  eontxMt  evidenced  by  a  poUc^  of  accident  in- 
Boranee  is  entered  into  by  the  insared  for  the  pur- 
pose of  obtauiing  inroteetion  in  case  of  accidental 
injuries,  whether  not  they  lesolt  from  thon^t- 
lessness,  carelessness,  or  negligence;"  and  it  is  ao- 
eordingly  well  settled  that  it  is  no  defense  to  an 
action  on  sneh  a  policy  that  the  negli^nce  of  the 
insured  eansed  or  contributed  to  the  injury,^  onless 
of  eonrse  the  p^^  e^nraasly  excepts  inm  the  risk 
aeddoita  due  to  insnred's  negligenee.**^ 

[f  2261  2.  Refusal  to  Allow  Ezaiiiiiution.f*  Al- 
though the  policy  provides  that  the  iusnrer  shall 
have  the  right  to  have  the  body  aunined  at  any 
time,  the  insnrer  eannot  set  up  a  refusal  to  allow 
saeh  examination  as  a  defense  in  an  action  on  the 
pohey  nnless  the  request  for  examination  was  made 
before  the  interment  of  insured."  An  application 
to  and  refasal  by  one  not  a  relative  of  the  insured 
who  was  not  appointed  his  administrator  until  after* 
ward  is  no  defense.**  A  defense  that  the  insured 
refused  to  submit  to  an  examination  as  required  by 
the  policy  cannot  be  rendered  unavailable  by  the 


fact  that  aoeused  was  at  the  time  a  fngitiv^  from 
justice." 

227]  3.  AssignnimtbyBeneflclary.  Although 
an  accident  policy  contained  a  clause  forbidding  an 
assignment  of  the  poU<7,  it  is  no  objection  to  a 
recovery  that  an  heir  of  one  of  the  distributees  of 
the  fund  has  sold  his  interest  tfaorein  after  suit 
brought.**  , 
.  [$  228^  4.  Frand  In  Obtalnlnc  FoUqr.  Where 
there  is  wdorsed  on  the  policy  a  provision  that  it 
is  not  to  take  dEset  until  issued  and  delivered,  but 
it  is  held  to  take  effect  fnnn  an  earlier  date  stated 
on  its  face,  the  fact  that  insured,  having  sustsined 
an  injnzy  after  sudi  earlier  date,  but  before  a  de- 
livery of  the  policy,  called  for  ani  scoured  the  samiB 
without  mentioning  his  injury,  but  without  making 
any  misrepresoitauon  to  secure  the  policy,  does  not 
constitute  fraud  so  as  to  ^  available  as  a  defense, 
to  an  action  theretm.*' 

[i  229]  6.  Forf eitnre  of  PoUcy.  A  forfeiture  of 
tile  policy  may  be  set  up  as  a  defense  but  it  must 
rest  upon  a  cleur  and  definite  provision,  particular^ 
when  the  language  relied  on  was  selected  and  em- 
ployed hj  the  insurer.^  A  provision  for  forfeiture 
is  no  deraise  where  the  forfeiture  waived,  as  by  the 
acceptance  of  a  premium  with  knowledge  that  in- 
sured was  killed  while  engaged  in  an  act  prohibited 
by  the  policy,*"  or  by  an  offer  of  a  sum  of  money  in 
settlement  of  the  olaim  under  such  circumstances.*'* 


NE.78S,  S2  AmSR  K9  [afE  59  IlL  A. 
'icetsWBy  on  ablet  eoamltanoe 


to  proofs  of  death  does  not  estop  the 
Insurer  .from  clalinfaifir  the  benefit  of 
a  provision  Umltlne  the  time  within 
vhlch  to  brlns  action.  Fttxpatrick 
V.  North  American  Axic  Ins.  Co.,  18 
CaL  A.  284,  12S  F  209. 

n.  Preferred  Acc.  Ins.  Ca  v.  Field- 
Ins.  15  Colo.  19.  88  F  1012,  9  AnnCas 
916;  Dulany  v.  PldeUty,  etc.,  Co.,  106 
Ud.  17,  24,  89  A  614  [clt  Cyc];  Ameri- 
can Acc  Ins.  Co.  T.  Norment,  91  Tenn. 
1.  18  SW  395. 

79.  Harold  v.  Feople's  Mut.  Aca 
Ins.  Co.,  2  Pa.  Dlst.  SOS,  12  Pa.  Co. 
4S4. 

77.  Metropolitan    Acc.  Assoc. 
Clifton.  63  111.  A  152. 

[a]  niTUrtratlon. — An  accident  In- 
surance policy  provided  that  proof  of 
injuries  must  oe  furnished  the  In- 
surer -within  thirty  days  from  the 
termination  of  disability,  and  that 
no  action  upon  the  policy  should  be 
maintained  after  atx  months  from 
the  date  when  proof  of  Injury  must 
be  filed.  Proof  of  Injury  was  filed 
and  accepted  after  It  was  due,  and 
the  Insurer  admitted  a  partial  lia- 
bility and  continued  a  correspond- 
ence with  the  insured  In  an  attempt 
to  settle  the  claim;  but  no  suit  was 
brouffht  within  the  time  limited  by 
the  policy,  and  It  was  nox  shown  that 
the  Insurer  was  Induced  by  cor  re- 
siwndence  to  believe  that  the  Insurer 
would  not  Insist  on  the  limitation 
for  brlnglne  action.  It  was  held*  that 
there  had  been  no  waiver  as  to  time 
for  brlnglnr  the  action  and  that  the 
Insured  could  not  recover.  Maynard 
V.  U.  S.  Health,  etc.,  Co.,  78  N.  H.  275, 
II  A  1077. 

78.  Btfsot  Of  Moehrt,  mImm,  or 
UsiAarre  s«e  supra  ¥  899. 

79.  in.— Fidelity,  etc.,  Co.  V.  Mor- 
rison. 129  111.  A  860. 

Mass. — Xeene  v.  New  England  Mut. 
Acc.  Amoc.,  181  Mass.  U9,  S6  NE] 

i»i. 

Mo. — Banta  v.  Continental  Casualty 
Co.,  194  Mo.  A  222.  118  SW  1140. 

N.  T. — C%amplaln  v.  Railway  Pass. 
AsBur.  Co..  8  Laps.  71:  Rhodes  t. 
Railway  Pass.  Ins.  Co.,  B  Lisns.  71. 

Pl— Blehl  T.  Oeneral  Acc.  Assoc 
Corp.,  88  Pa.  Sup.  110. 

m.  V.  S.— TravelOT^  Inc  Co.  v. 


RandOLpb.  78  Fed.  754,  24  OCA  806; 
Traveler?  Ina.  Co.  v.  MellckT  «6  Fed. 
178,  IS  CCA  644,  87  LRA  (^9. 

— De  Qreayer  v.  Fidelity,  el*;. 
Co.,  8  Cal.  Unrep.  Cas.  885,  68  P  890. 

Ind. — Commercial  Traveierc^  Mut. 
Acc  Assoc  V.  Sprlnffsteen,  88  Ind. 
A  667.  66  NE  978: 

Iowa. — Payne  v.  PYatemal  Acc 
Assoc,  119  Iowa  342.  93  NW  861. 

Kan. — Continental  Casualty  Co.  v. 
Johnson,  74  Kan.  129,  187,  86  P  646, 
118  AmSR  808,  «  LRANS  809,  10 
AnnCas  861  [cit  Cyc]. 

Md. — Maryland  Casualty  Co.  v. 
Qehrmann,  96  Md.  634,  64  A  678; 
Providence  L.  Ins.,  etc,  Co.  v.  Mar- 
tin, 32  Md.  810. 

Mass. — Keene  v.  New  Ebivland  Mut. 
Acc  Assoc..  161  Mass.  149,  26  NB 
891;  Freeman  v.  Travelers'  Ins.  Co.. 
144  Mass.  572,  18  NS  872. 

Minn. — ^Wilson  v.  Northwestern 
Mut.  Acc  Assoc,  68  Minn.  470,  66 
NW  626. 

Mo. — Banta  v.  Continental  Casualty 
Co..  134  Mo.  A  222,  118  SW  1140. 

N.  Y. — Thomas  v.  Masons'  Frater- 
nal Acc.  Assoc,  64  App.  Dlv.  22,  71 
NTS  692;  Lehman  v.  Great  Eiastern 
Casualty,  etc.,  Co.,  7  App.  Div.  424,  39 
NTS  912  tafl  168  N.  T.  689,  63  NE 
11271;  ChampUn  v.  Railway  Passen- 
erer  Assur.  Co.,  6  l.ans.  71;  Rhodes  v. 
Railway  Pass.  Ins,  Co.,  6  L.ana.  71; 
Hoffman  v.  Traveler^  Ins.  Co.,  7 
AmIiRev  594. 

N.  C— SpnilU  V.  North  Carolina 
Mut.  L.  Ins.  Co.,  46  N.  a  126. 

Pa. — Blehl  v.  General  Acc  Assoc 
Corp.,  38  Pa.  Super.  112. 

Tenn. — Union  Casualty,  etc.  Oo.  V. 
Harroll,  98  Tenn.  691,  4fo  8W  1080, 
60  AmSR  878. 

Tex. — ^tna  L.  Ins.  Co.  v.  Hicks,  28 
Tex.  Civ.  A.  74,  56  SW  87. 

Va. — Fidelity,  etc.,  Co.  v.  Chambers, 
S3  Va.  188,  24  SB  896,  40  LRA  482  and 
note. 

Wis. — Schneider  v.  Provident  L. 
Ins.  Co.,  24  Wis.  28.  1  AmR  157. 

81.  Travelers"  Ins. -Co.  v.  Randolph, 
78  Fed.  764,  24  CCA  806:  Pratt  v. 
Travellers'  Ins.  Co.,  (Pi.  T.)  7 
AmLRev  696. 

■xoeptlon  as  to  Injuries  dvs  to 
BflfUffenos  see  supra  i  128. 

sa.  Migh.%  of  insurer  to  bsT*  mvr 
tojm  jmtvnamA  see  supra  i  207. 

88.  Wehle  V.  17.  S.  Mutual  Aoc 
Abwm.,  XSS  N.  T.  118,  47  NBS  86,  80 


AmSR  698  [aff  11  Misc.  88,  81  NTS 
8661;  Root  v.  London  Ouarantee,  etc, 
Co..  92  App.  DIv.  678,  88  NYS  1066 
leia  180  N.  Y.  627,  72  NB  1160]  ;  Bwlnff 
V,  Commercial  'Travelers'  Mut.  Acc 
Assoc,  66  App.  Div.  241,  66  NY8 
1058  [alf  170  N.  T.  690,  88  NB  1116]. 

[a]  A  dslay  nntn  thro*  days  after 
burial  has  been  held  unreasonable. 
Root  V.  London  Guarantee,  etc.,  Co.,  92 
App.  Piv.  678.  86  NTS  1056  [aft  180 
N.  Y.  627,  72  NB  1160]. 

lb]  A  dsJay  of  ten  Oi^e  Is  unreason- 
able wher^  Immediately  after  the 
death  of  ipsured,  which  was  caused 
by  drowning,  notice  of  his  death  had 
been  forwarded  to  the  insurer,  and 
the  body  was  not  Interred  until  an 
Interval  of  five  days  had  elapsed.  It 
not  betns  shown  that  Insurer  had  any 
reason  to  believe  that  death  was 
caused  by  a  means  excepted  from  the 
rlak.  Wehle  v.  U.  8.  Mutual  Acc 
Assoc,  163  N.  T.  116,  47  NB  85.  80 
AmSR  698. 

[c]  A  delar  of  MUM  weeks  after 
burial  and  then  demanding  examine^ 
tlon  of  widow  instead  of  oeneflclary 
Is  unreasonable.  American  Bmploy- 
ers*  Liability  Ins.  Co.  v.  Barr,  68 
Fed.  878,  18  CCA  61. 

[d]  A  delay  of  iieazlr  a  month 
after  the  burial  Is  unreasonable, 
where,  immediately  after  death,  an 
autopsy  had  been  made  under  direc- 
tion or  the  coroner,  and  the  ortrans 
aftected  were  removed  from  the  body 
and  not  subseauently  replaced.  Bwing 
v.  Commercial  Travelers'  Mut.  Acc 
Assoc.,  55  App.  Dfv.  241,  66  NY8 
1056  [aff  170  NY  590,  68  Nfe  1118]. 

84.  Root  V.  London  Guarantee,  etc. 
Co.,  92  App.  Div.  678.  88  NYS  1066 
[aff  180  N,  Y.  527,  72  NB  11601. 

88.  Pearlstlne  v.  Westchester  P. 
Ins.  Co.,  70  B.  C.  76,  49  SB  4. 

86.  Knickerbocker  Casualty  Ina  Co. 
V.  Jordan,  7  CincLBul  71,  6  Oh.  Dec 
(Reprint)  1146,  10  AmLRec  825. 

87.  Gordon  v.  U.  S.  Casualty  Co., 
(Tenn.  Ch.  A)  64  SW  98. 

88.  Globe  Acc  Ins.  Co.  v.  Gerisch, 
61  III.  A  140  trev  on  other  erounds 
168  111.  825,  4^  NB  563,  54  AmSR 
486];  Johnston  v.  Dominion  of  Can- 
ada Guarantee,  etc.,  Ins.  Co.,  17  Ont. 
L.  462.  11  OntWR  863.  12  OntWR 
980. 

S8>  Morris  v.  Traveler^  Ins.  Co., 
(Tex.  Civ.  A)  48  8W  898. 
ao.  Wilder  Casaalts-Co.  t.  Slup- 
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ii  230]  6.  Miflcondnct  of  Insurer's  Agent.  Mis- 
conduct on  the  part  of  the  insurer's  agent  is  not 
availahle  as  &  defense  in  an  action  of  the  policy.'* 

[$  231]  7.  Bight  of  Plaintiff's  Husband  to  Hex 
flovices.  A  recovery  on  an  accident  insurance  policy 
eannot  be  defeated  upon  the  ground  that  the  in- 
sured is  a  married  woman  having  no  business, 
calling,  or  avocation  other  than  that  of  the  usual 
housewife,  and  therefore  her  serviees  belong  to  her 
husband,  who  alone  is  entitled  to  reeorer  therefor.'' 

[$  232]  8.  Recovery  by  Inmii«d  from  Person 
Oansiiig  Injury.  It  is  not  an  available  defense,  in 
an  action  on  a  policy  of  accident  insurance,  that 
plaintiff  has*  already  received,  in  foil  settiement  of 
an  action  previously  brought  by  him  against  the 
person  or  coixmration  claimed  to  have  n^UgenUy 
caused  the  injury,  an  anunint  in  excess  of  tlw  amount 
claimed  under  the  policy."* 

[(  233]  9.  WalTW  of  Defenses.  No  defense  ex- 
cept that  of  soidde  can  be  made  where  the  policy 
enreesly  waives  all  others.**  Where  the  insurer 
refuses  to  the  voMey  on  the  ground  of  a  failure 
to  give  notice  of  the  injury  it  waives  all  other  de- 
fenses,*"  and  a  defense  of  nnneeessaiy  exposure  to 
danger  is  waived  by  m  offer  to  eonfess  judgment  for 
or  to  pay  an  amount  less  than  that  claimed  by 
reason  of  the  insured  being  injured  in  a  more 
hazardous  occupation  than  that  in  which  he  was 


insured.^  But  a  defense  based  on  a  violation  of  the 
terms  of  the  contract  is  not  waived  by  accepting  a 
premium  or  assessment  after  injnry  or  death  of  the 
insured  in  ignorance  of  such  violation."  Where  the 
insurer,  having  knowledge  of  a  breach  of  feondition 
or  warranty  constituting  a  defense  to  a  claim  on  the 
policy,  without  making  specific  reference  thereto, 
furnishes  blank  proofs  of  loss  to  the  beneficiary, 
it  waives  the  defense,  althongh  the  blanks  contained 
a  notice  that  the  furnishing  thereof  should  not  be 
held  a  waiver  of  any  rights  of  the  insurer;"*  but 
such  a  waiver  in  favor  of  the  insured,  who  abandons 
his  claim,  will  not  operate  to  proteet  the  beneficiaiy 
claiming  the  death  indeUinity."* 

li  234]  F.  -Venna.  As  a  general  rule  an  action 
on  a  poliqr^of  accident  insurance  is  properly  brought 
in  the  county  where  the  accident,  injury,  or  loss 
occnired,^  -evm  though  its  prineipu  place  <d  busi- 
ness is  in  another  county.' 

235]  O.  Parties.  The  general  rule  allowing 
the  joinder  of  parties  pUdntifl  who  have  similar  in- 
terests in  the  subject  of  the  actitm  and  in  the  relief 
sought  applies  in  actions  on  accident  insurance 
policies.' 

'  [(  236]  H.  Froceas.  It  is  within  the  function 
of  the  ici;islature  to  provide  upon  whom  service  of 
process  may  be  made  in  an  action  against  an 
accident  insurance  company.* 


pard,  SI  Kan.  851,  5»  P  651,  47  LRA. 
Ho. 

»1.  Standard  Ace  Ins.  Co.  v.  Frled- 
enthal,  1  Coto.  A.  B,  27  P  88,  89 
(where  the  policy  had  been  delivered 
without  payment  of  the  pretnlum,  and 
the  Insurer  relied  upon  that  fact  to 
defeat  a  reoovery,  but  the  court  said: 
''Anything  impeaching:  the  vaUdlty  of 
the  contract  should  have  been  al- 
iased by  way  of  defense.  This  was 
attempted,  but  the  matters  set  up 
were  not  such  as  Impeached  the  con- 
tract,— not  acts  of  the  insured  by 
which  the  policy  was  defeated  or  Im- 

Cperly  ootalned,  but  the  alleged 
troper  axits  of  appellant's  [Inaur- 
er*s]  a«ent,  which  could  not  amoimt 
to  a  defense"). 

9S.  Brix  V.  American  PIdelitr  Ca, 
171  Mo.  A.  618,  627,  168  SW  789 
(Where  It  Is  aald:  "The  salt  la  on 
defenibnf B  covenant  to  Indemnify 
the  Insured.  Mrs.  lifbbie  Brix.  against 
bodily  Injunr*  and  the  whole  purport 
of  the  policy  reveals  that  dafenoant 
undertook  to  eompensate  plalntitt  for 
disabilities  ethe  mlfrht  suffer  from  ac- 
cidental c»UBe  without  regard  to 
whom  her  services  belonged  at  the 
time.  .Under  our  statute  (Section 
8804,  R.  S.  1909)  It  Is  declared  a  mar- 
ried woman  shall  be  deemed  a  femme 
sole  so  as  to  enable  her  to  contract 
and  be  contracted  with,  to  sue  and  be 
aued  and  to  enforce  such  contracts 
as  she  may  make.  Thsre  Is  nothing 
In  the  statute  suggesting  that  a  mar- 
ried woman  may  not  recover  on  con- 
tracts assuring  a  right  to  her,  even 
though  she  Is  not  engaged  in  some 
business,  and  the  argument  to  that 
effect  Is  entirely  without  merit.  Hubs 
T.  Culver,  70  Ho.  A.  614"). 

sK.  Suttlab  V.  Ballway  Mall 
Assoc.,  16S  App.  Dlv.  486.  141  NYS 
1024. 

94.  Travelers'  Ins.  Co.  v.  Nlcklas, 
88  Hd.  470,  41  A  806. 

M,  Hoore'  v.  National  Acc.  Soc., 
49  Wash.  812,  96  p  268;  Moore  V.  Na- 
tional Ace.  Boa,  18  Wash.  81.  80  P 
171. 

•e.  Kenny  v.  Bankers*  Acc  Ins. 
Co.,  186^  Iowa  140,  118  NW  666;  Holi- 
day V.  American  Mut.  Acc.  Assoc., 
108  Iowa  178,  72  NW  448,  64  AmSB 
170;  Wlldey  Casualty  Co.  v.  Shep- 
pard,  61  Kan.  8S1,  69  P  661.  47  LRA 
•SO. 

•r.   Norton  V.  Catholic  Order  of 


Foresters,  138  Iowa  464.  114  NW  893. 
24  LRANS  1030. 

0S.  Burnham  v.  Interstate  Casual- 
ty  Co.,  117  Mich.  142.  75  NW  445; 
rOravelera'  Protective  Assoc.  v.  Roth, 
(Tex.  Civ.  A.)  108  SW  1039. 

[a]  It  is  immaterial  how  tbm  in- 
surer obtained  Information  of  the 
breach  of  warranty.  Bumham  v.  In- 
terstate Casualty  Co.,  117  Mich.  142, 
75  NW  445. 

S8.  Travelers'  Protective  Assoc.  v. 
Both,  (Tex.  Civ.  A.)  108  SW  1039. 

1.  Prader  v.  National  Masonic 
Acc.  Assoc.,  96  Iowa  149,  63  NW  601. 

[a]  Oonsty  lAera  property  altar 
atad. — ^An  action  on  a  policy  Insur- 
ing against  accident  to  human  beings 
is  not  within  Code  Civ.  Proc.  j  99 
subd  6,  declaring  the  venue  of  an 
action  on  a  policy  of  insurance  to  re- 
cover loss  or  damage  to  property 
insured  to  be  the  county  where  the 
property  was  situated  at  the  time  of 
the  loss  or  damage.  Mullen  v.  North- 
em  Acc  Ins.  Co.,  26  S.  D.  402.  128 
NW  483. 

e.  Prader  v.  National  Masonlo 
Acc  Abboc,  96  Iowa  149,  68  NW  601. 

[a]  A  mutual  banan  aaaoeiatlom 
w  asssasmant  eonqpaay  is  within  the 
rule  stated  on  the  tbxt.  Prader  v. 
National  Masonic  Acc  Assoc,  96  Iowa 
149,  68  NW  601.  See  alao  Ballway 
Pass.,  etc.,  Mut.  Aid,  etc.  Assoc  v. 
Robinson,  147  IlL  188,  S6  NEi  168 
(where  there  was  no  denial  that  de> 
fendant,  a  mutual  benefit  association, 
was  organized  for  profit,  and  It  was 
held  to  be  a  life  Insurance  company 
and  subject  to  the  statute  relating 
to  the  venue  of  suits  against  life  In- 
surance  companies  ). 

[b]  On  the  other  band  (1)  It  has 
been  held  that  an  association  organ- 
ized under  the  Illinois  statutes  for 
the  purpose  of  furnishing  accident 
or  permanent  disability  Indemnity  to 
its  members,  without  allowing  such 
members  to  receive  any  of  the  profits, 
la  not  a  life  Insurance  company 
within  the  meaning  of  a  statute  re- 
lating to  the  venue  of  suits  against 
such  companies,  and  an  action  cannot 
be  begun  against  such  association  in 
any  county  in  the  state  other  than 
that  in  which  the  association  has  its 

Krlnclpal  place  of  business.  Union 
[ut.  Acc.  Assoc.  V.  Rlel.  88  111.  A. 
414.    (2)  And  the  liOulslana  statute 

C Tiding  that  on  policies  of  "life, 
,  and  marina  inaurance"  suit  may 


be  brought  either  at  the  domicile  of 
the  Insurance  company  or  where  the 
loss  occurred  has  t>een  held  not  to 
Include,  an  accident  policy,  so  that 
a  suit  thereon  must  be  brought  at 
the  domicile  of  defendant,  and  not 
where  the  loss  occurred.  Nolan  v. 
New  Orleans  Casualty  Cc,  "132  La, 
315.  61  S  386. 

3.  Continental  C^aaualty  Co.  v. 
Johnson,  119  111.  A.  98  (holding  that 
under  this  rule  the  children  of  the 
Insured  may  Join  In  an  action  to  re- 
cover on  a  policy  making  the  death 
Indemnity  payable  to  them). 

4.  See  Tomson  v.  lowa  State  Trav- 
eUng  Men's  Assoc.,  88  Nebr.  399.  129 
NW  529  (holding  that  a  foreign  fra- 
ternal acoident  company  may  select 
Its  agents  upon  whom  process  may  be 
served  as  prescribed  by  Comp.  .St. 
[1909]  c  16  I  6,  but  if  It  has  failed 
to  do  so,  a  member  of  such  associa- 
tion receiving  a  blank  application  for 
membership  with  a  request  to  obtain 
new  members  and  soliciting  a  person 
to  become  a  member,  collecting  his 
membership  fe«,  and  remitting  it 
with  the  application  to  the  company 
An  another  state  which  accepted  it, 
was  an  airent  of  the  company  upon 
whom  servlcf  of  aummons  could  be 
made  under  aeotlon  8,  providing  thnt 
any  person  in  the  state  receiving 
money  on  account  of  any  contract  of 
Insurance  made  by  him  to  be  trans- 
mitted to  such  company  shall  he 
deemed  an  dgent  thereof,  where  the 
performance  and  fruits  of  such  acts 
are  accepted  by  the  company). 

[a]  rratanial  ■o«l«ty.~-An  action 
to  recover  the  full  amount  of  Indem- 
nity contracted  to  be  paid  by  an  ac- 
cident policy  on  the  death  of  the  In- 
sured by  accidental  means  Is  one 
founded  on  a  contract  of  life  Insur- 
ance within  the  meaning  of  the  stat- 
ute of  Arkansas.  Acts  (1895)  p  ISS, 

firovlding  that  in  any  action  on  a  pol- 
cy  or  certificate  on  the  life  of  a  person 
against  any  fraternal  society  service 
of  process  may  be  made  on  the  chief 
officer,  or,  in  his  absence,  on  the  sec- 
retary, or  any  subordinate  lodge  or 
society  of  such  fraternal  society  in 
the  state:  and  a  subsequent  statute. 
Acts  (1897)  p  31.  authorizing  a  dif- 
ferent mode  of  service  In  actions  on 
insurance  policies  generally,  did  not 
operate  to  repeal  the  former  act,  or 
to  render  service  thereunder  invalid  in 
ease  of  a  pol^X,.  issuod  by  a  aoclety 
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237]  I.  nsftding— 1.  DAcUntton,  Petition,  or 
OompUint— «.  In  Qeneral  The  declaration,  peti- 
tion, or  eomplaint  in  an  action  on  a  policy  of  acci- 
dent insoranee  is  safflelent  where  it  allegee  in  sub- 
stanoe  that  all  the  conditions  and  requirements  of 
the  poli^  have  been  complied  with  by  the  insured,* 
and  contains  a  statement  of  saefa  facts  as  are  essen- 
tial to  make  a  prima  facie  case  in  favor  of  plaintiff* 
Accordingly  plaintiff's  first  pleading  is  sufficient 
where  it  avers  the  issuance  of  the  poUcy  for  a  valu- 
able consideration,  the  relation  of  pUuntiff  to  the 
assured,  the  death  of  the  insured  by  accident  not 
excepted  in  the  policy,  the  furnishing  of  notice  and 
proofs  in  accordance  with  the  requirements  of  the 
policy,  and  that  plaintiff  had  duly  and  legally  per- 
formed all  the  conditions  of  the  policy  on  his  part,^ 
or  sets  out  the  contract^  the  happening  of  the  acci- 
dent on  which  the  liability  is  predicated,  and  the 
amount  of  indemnity  demanded.^ 

Declaration  in  contract  A  declaration  against  a 
benefit  association  by  a  member  thereof  alleging  a 
breach  by  such  assomation  of  its  implied  contract  to 
levy  a  disability  assessment  with  which  to  pay  in-/ 
demnity  to  such  member  is  a  declaration  in  contract, 
aad  allegations  therein  as  to  bad  faith,  fraudulent 
purpose,  and  unlawful  action  on  the  part  of  such 
association  make  it  neither  a  declaration  in  tort  nor 


a  dedaratton  havii^r  one  eonnt  in  contract  and  one 

in  tort.' 

238]  b.  Particular  ATerments— (1)  Bight  of 
Plaintiff  to  Sne^  Where  an  employer  is  insured  as 
trustee  for  the  benefit  of  any  employee  who  may  be 
injured  no  action  can  be  maintained  by  the  employer 
on  such  a  policy  unless  it  is  shown  that  he  sues,  not 
in  his  own  right,  but  as  trustee  for  the  employee 
or  his  legal  representatives,  and  in  such  case  the 
existence  of  legal  representatives  must  be  averred."* 

[$  239]  (2)  Injury  and  Disability.  It  is  of  course 
necessary  to  allege  that  the  insured  was  injured 
and  was  disabled  or  died  in  oousequence  thereof;^^ 
but  the  details  of  the  injury  need  not  be  stated 
fully,"  and  stating  the  disability  of  the  insured  in 
the  language  of  tbe  policy  is  generally  sniBcient.'^ 

[$  240]  (3)  External.  Violent,  and  Accidental 
Means.  The  complaint  must  ^ow  that  the  injury 
was  due  to  accidental  as  well  as  external  and  violent 
means.^^  A  complaint  is  snffieient  where  it  avers 
that'  the  insured  sustained  bodily  injuries  effected 
through  external,  violent,  and  accidental  means,  and 
that  his  injury  or  death  was  occasioned  by  said 
means  alone,^^  without  averring  the  facts  and  cir- 
cumstances attending  the  injury;'^  and  conversely, 
a  complaint  which  sets  forth  tbe  facts  of  the  acci- 
^nt,  thereby  showing  that  it  was  due  to  external 


haTliu:  local  subordinate  lodsM  or 
aocictles  In  the  state.  TravelerBC  Pro- 
tective Assoc.  V.  Qllbert.  101  Fed.  46, 
41  CCA  180. 

B.  C^l. — RidiardB  v.  Travelers'  Ins. 
Co..  89  Cal.  170.  26  P  782.  23  AmSR 
455. 

in. — McCarthy  v.  Pacific  Mut  L. 
Ins.  Co..  17S  Itf.  A.  602. 

Ind. — NaUonal  Ben.  Assoc  V.  Bow- 
man, 110  Ind.  36&,  11  NE  Sl< ;  Fed- 
eral Casualty  Co.  v.  Tayldr,  (A)  102 
NE  146;  Pboenlx  Ace,  etc..  Assoc.  v. 
Lathrop.  41  Ind.  A.  141,  81  NE  227: 
Voluntary  Relief  Dept.  v.  Spencer,  17 
Ind.  A.    123.    46   NE  477. 

Mo. — Hester  v.  fidelity,  etc,  Co., 
69  Mo.  A  186. 

Wis. — Scheiderer  v.  Travelers'  Ina, 
Co.,  S8  Wis.  18,  16  NW  47,  46  AmR 
618  [dlst  Carberry  v.  Oerman  Ins.  Co., 
fil  Wis.  606,  8  NW  406]. 

Man. — North  West  Commercial 
Travellers'  Assoc.  v.  London  Quaran- 
tee,  etc,  Co.,  10  Man.  687,  664. 

[a]  Tomts  of  oomplalats  oi  dec- 
larations on  accident  policies  see 
National  L.,  etc..  Ins,  Co.  v.  Lokey, 
166  Ala.  174,  52  S  46  (form  in  acUon 
on  life  insurance  policy  held  Inap- 
plicable) ;  Oray  v.  National  Ben. 
Assoc.  Ill  Ind.  531,  11  NE  477 ; 
Railway  Pass.  A^ur.  Ca  v.  Burwell, 
44  Ind.  460;  Hurd  v.  Northern  Acc, 
Co..  153  Mich.  474.  116  NW  877  ; 
Costlkyan  v.  Travelers'  Ins.  Co.,  1 2 
XYS  418  (complaint  held  sufflclent 
a^atnst  the  qbjectlon  that  It  stated 
more  than  one  cause  of  action)  ; 
F&rrell  v.  American  Employers'  Li- 
ability Ins.  Co.,  68  Vt.  136,  84  A 
478 :  Blckford  v.  Travelers'  Ins.  Co., 
<T  Vt.  418.  32  A  230. 

[b]  'BtanlTfiiimt  M  to  notlos.— 
Where  the  giving  of  notice  of  the 
tccident  is  not  a  condition  which  is 
necessary-  to  render  the  claim  due 
to  the  Insured  compliance  with  the 
requirement  is  sufUclently  averred  in 
s  j^neral  averment  of  compliance 
with  all  conditions.  Scheiderer  v. 
Travelers'  Ins.  Co.,  68  Wis.  18.  16 
NW  47.  46  AmR  618  [diet.  Carberry 
V.  Oerman  Ins.  Co.,  61  Wis.  606,  8 
.VW  406]. 

[c]  TMta  wbloh  are  iOmuAj  ia- 
fsraU*  from  tbe  facts  set  out  need 
Bot  be  speetOeally  avmred.  Phcsnix 
Acc,  etc,  Abboc  v.  Latbrop,  41  Ind. 
A  141,  81  NB  S27. 

6.  MlM  Ll  Ins.  Co.  V.  Milward, 
118  Ky.  716,  82  SW  364,  26  RyL  589, 
68  LRA  286.    4   AnnCas  1092. 

[a]    ArenuBt  u  to  promta— 


It  is  necessary  to  set  forth  only  those 
promises  of  the  policy  on  which  plain- 
tiff relies,  and  an  averment  of  the 
legal  effect  of  such  promises  is  suf-, 
flcient.  Farrell  v.  American  Em- 
ployers' Liability  Ins.  Co.,  68  Vt.  136. 
34  A  478. 

[b]  The  gvnml  ooonts  la  assump- 
sit have  been  held  sufllcienL  Biekford 
V.  Travelers'  Ins.  Co.,  67  Vt.  418,  82 
A  230.  But  this  rule  does  not  apply 
if  the  policy  Is  under  seal.  Morrill  v. 
Catholic  Order  of  ForesterB,  79  Vt. 
479,  66  A  626. 

7.  Howe  V.  Pacific  Mut.  L.  Ina. 
Co.,  75  Mo.  A  63. 

8.  Standard  Acc  Ins.  Co.  v. 
Prtedenthal.  1  Colo.  A.  6,  27  P  88 ; 
Cilley  V,  Preferred  Acc.  Ins.  Co,,  109 
App.  Div.  394.  96  NTS  282  [aff  187 
n;  Y.  S17  mem..  79  NB  1102]. 

[a]  D«nomlnatliLg'  contract  "poUcy" 
or  "osrtifioate." — It  Is  immaterial 
whether  the  insurance  contract  be 
denominated  In  the  complaint  a 
"policy"  or  a  "certificate."  Summer.? 
V.  Fidelity  Mut  Aid  Assoc,  84  Mo.  A. 
606. 

[b]  Where  the  injury  U  internal 

It  is  unnecessary  to  specify  the  par- 
ticular organ  which  was  hurt  Per- 
vangher  v.  Union  Casualty,  etc,  Co., 
85  Mlsa.  31,  37  S  461. 

9.  Garcelon  v.  Commercial  Trav-- 
elers'  Eastern  Acc  Assoc.,  184  iSaas. 
8.  67  NE  868.  100  AmSR  640. 

10.  American  Elmployera'  Llabfltty 
Ins.  Co.  V.  SIoss  Iron,  etc,  Co.,  100 
Ga.  679.  28  SE  468. 

11.  Pacific  Mut  li.  Ins.  Co.  v. 
Branham.  34  Ind,  A.  243,  70  NE  174. 

ta]  JUlentions  htfd  snflleleBt^ 
That  disability  or  death  resulted  from 
the  injury  Is  sufficiently  set  forth  by 
an  averment  that  (1)  the  thsured  was 
Immediately  disabled  (Pacific  Mut  L. 
Ins.  Co.  V.  Branham,  34  Ind.  A.  243, 
70  NE  174).  or  (2)  died  from  the  ef- 
fects of  the  Injury  (Drlskell  v.  U.  S. 
Health,  etc.,  Ins.  Co.,  117  Mo.  A  362, 
93  SW  880),  or  (3)  that  the  injury  re- 
sulted In  a  named  disease  causing  his 
deatb  (National  Ben.  Assoc  v.  Qrau- 
man,  107  Ind.  288,  7  NE  283). 

[b]  Where  ths  natnre  and  charac- 
ter of  the  Injozr  acs  sat  out  (l) 
the  complaint  is  not  demurrable  for 
failing  to  show  an  Injury  producing 
Immediate  and  total  disability.  McEI- 
fresh  V.  Odd  Fellows  Acc,  Co.,  21  Ind. 
A.  667,  62  NB  819.  (2)  A  complaint 
alleging  that  insured  received  an  in- 
Jury  while  engaged  in  a  lawful  voca- 


tion, which  caueed  a  total  and 
permanent  lose  of  bis  right  eye.  Is 
sufficient  it  not  being  necessary  In 
such  case  to  allege  tbe  existence  of 
a  bodily  injury.  Maynard  v.  Loco- 
motive EnglneerB*  Mut  L^etc,  Ins. 
Assoc,  16  Utah  146,  61P  269.  87 
AmSR  602. 

[c]  Kenl  ooncluaion.— An  allega- 
tion that  Insured  Is  or  will  be  "totally 
disabled"  Is  not  bad  as  a  legal  con- 
clusion. Clark  V.  Brotheriiood  of 
Locomotive  Firemen,  99  Ho.  A.  <8T, 
74  SW  412. 

la.  Railway  OffldaU^,  etc,  Assoc 
V.  Beddow,  112  Ky.  184.  66  6W  862. 
23  KyL  1438. 

18.  McElfresh  v.  Odd  Fellows  Acc 
Co.,  21  Ind,  A.  667,  62  NB  819. 

14.  Newman  v.  Railway  OOlcials, 
etc,  Acc.  Assoc,  15  Ind.  A.  29,  42 
NE  650 ;  Heater  v.  Fidelity,  etc,  Co., 
69  Mo.  A.  186 ;  Cilley  v.  Ins.  Co..  Id* 
App.  Div.  894,  96  NY8  283  [^,187 
N:  Y.  617,   79   NE  1102J. 

[a]  Complaint  bald  saflteiattS  In 
this  respect  see  ,^na  L.  Ins.  Cc  v. 
Griflln.   (Tex.  Civ.  A.>   123  SW  482. 

Cur*  of  Osfsot  to  avanount  of 
l^laa  or  aBswav  see  Infra  t  268. 

18.  Richards  v.  Travelers*  Ins.  Co_ 
89  Cal.  170.  26  P  762,  23  AmSR  466. 

[a]  Xllvstratloau— Where  the  policy 
Insured  against  injury  or  death  only 
where  such  injury  or  death  was  the 
direct  and  immediate  result  of  physi- 
cal bodily  Injury  '  undoubtedly  pro- 
ceeding from  external,  violent  and 
accidental  means,  it  was  held  that  a 
complaint  alleging  that  tbe  death  of 
insured  resulted  solely  from  physical 
bodily  Injuries  proceeding*  from  and 
inflicted  hy  external,  violent,  and  acci- 
dental m^ans,  producing  Immediate 
death,  sufficiently  showed  an  acciden- 
tal death.  Railway  OfflclaJs  Acc 
Assoc  V.  Armstrong,  22  Ind.  A.  406, 
53  NE  1081. 

16.  Richards  v.  Travelers'  Ins.  Co., 
89  Cal.  170.  26  P  768,  23  AmSR  466. 

[a]  Ulanratloa^-An  averment  that 
the  Insured  sustained  injuries  from 
external,  violent  and  accidental 
causes  which  resulted  Id  death,  in 
tiiat  -he  was  struck  by  a  hard  sUb- 
-■^tance  inflicting  a  mortal  wound,  suf- 
ficiently avers  that  the  Injury  was 
accidental,  and  its  sufficiency  Is  not 
affected  by  a  further  averment  that  a 
more  particular  description  of  the 
circumstances  cannot  be  given.  Jami- 
son V.  Continental  Casxuuty  Co.,  194 
Mc  A.  306,  78  SW  812.  ^^^^T^ 
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and  violent  meana  is  suffioient  without  an  express 
avenaent  to  that  effect.^'  An  allegation  that  in- 
mured 's  death  resulted  from  an  "accidental  injury 
independent  of  all  other  causes"  has  been  held  a 
sufficient  averment  that  his  death  was  caused  solely 
by  "external,  violent,  and  accidental  means."'' 

[$241]  (4)  Visible  Harks  of  Injury.  Where  the 
complaint  alleges  that  the  death  of  insured  was 
caused  by  meana  wfaieh  sufficiently  imply  the  exist- 
ence of  physical  marks  on  the  body,  it  is  not  neces- 
sary to  allege  expressly  the  existence  of  physical 
marks,  although  the  policy  provides  that  such  marks 
must  be  visible.'* 

[$  242]  (5)  Denial  of  LiablUty  by  Insurer.  A 
complaint  alleging  that,  from  the  time  of  the  death  of 
insured,  the  insurer  first  denied  and  continued  to 
deny  its  liability,  sufficiently  shows  a  continuous 
denial  of  liability  from  the  time  of  the  death  of 
insured.* 

243]  (6)  Xnsurable  Intenst  Insurable  in- 
terest need  not  be  alleged  and  shown  by  plaintiff 
when  he  is  the  person  designated  as  payee  in  the 
policy."* 

[t  244]  (7)  OonpUanoe  wlfh  OonditionB— (a) 
Ooiidltiou  Pnoedent— u.  In  OeatnL  It  is  incum- 
bent upon  plaintiff  to  .allege  eomplianee  with  condi- 
tions precedent,"  the  performance  of  irhioh  is  es- 

17.  r>rl8kell  v,  tJ.  S.  Health,  etc., 
Tns.  Co.,  117  Mo.  A.  3«2,  98  SW  880 
[overr  Hester  v.  Fidelity,  etc.,  Co., 
«B  Mo.  A.  188] ;  Cilley  v.  Preferre« 
Acc.  Ins.  Co.,  1««  App.  Dlv.  S94,  »6 
KTS  282  [aff  187  N.  T.  fil7»  79  NE 
1102]. 

18.  Pacific   Mut   L.   Ins.  Co.  v. 
Shields,  (Ala.)  62  S  71. 

IS.  Phoenix  Acc^  etc..  Assoc.  t. 
lAthrop,  41  Ind.  A.  141,  81  NB  227: 
StaDdard  L.,  etc.,  Ins.  Co.  v.  Koen,  11 
Tex.  Civ,  A.  273,  SS  SW  188  (hold- 
ing that  where  the  complaint  alleged 
that  Insured  was  killed  by  falllDfir 
houses  and  flytng  timbers  produced  by 
&  cyclone.  It  was  not  necessary  to 
allwca  the  existence  of  physical  marks 
on  the  body). 

flO.  Railway  Officials*  Aca  Assoc 
Azmstrcnv,  II  Ind.  A.  40S,  68  NB 
ieS7. 

•1.  American  Btaployers'  IJablUty 
Ina  Co.  V.  Barr,  68Ped.  878.  1«  CCA 
SI ;  Robinson  v.  U,  S.  Hutnal  Acc. 
Afisoo.,  68  Fed.  82S. 

as.  Jones  T.  U.  8.  Mutual  Acc. 
Assoc..  B2  Iowa  662,  61  NW  48E. 

[a]  "A.  oondltloii  pzMedent,  as  ap- 
plied to  a  contract.  Is  a  condition  which 
must  be  performed  before  the  agree- 
ment of  the  parties  becomes  a  valid 
contract."  Declaring:  exceptions  to  be 
conditions  precedent  will  not  make 
them  such.  Jones  v.  U.  S.  Mutual  Acc. 
Assoc.,  92  Iowa  652,  <K8,  61  NW  485. 

83.  Farrell  v.  American  fhnployers' 
I,tabillty  Ins.  Co..  68  Vt  136,  34  A 
478  (holding  tfiat  where  the  viUUty 
of  the  policy  depends  upon  the  In- 
sured leaving  the  premium  In  the 
hands  of  his  employer  It  Is  necessary 
to  aver  and  prove  compliance  with 
that  condition,  and  mere  proof  that 
he  continued  In  the  employment  Is 
Insufllclent). 

84.  See  Infra  f  24B. 
[a]    Bxonses  zor  faUnve  to  girt 

Botloe  of  the  accident  must  be  spe- 
cincally  pleaded,  as  they  are  not 
available  in  evidence  under  an  Issue 
as  to  waiver.  Railway  Pass.  Aasur. 
Co.  V.  Burwell.  44  Ind.  460  ;  Westem 
Travelers'  Acc.  Assoc.  v.  Tomson,  72 
Nebr.  iei,  101  NW  341,  108  NW  696. 
106  NW  293. 
as.   Bee  suim  I  237. 

r,  JEAna.  L.  Ins.  Co.  T.  Bethel. 
Ky.  609,  131  SW  628  ;  Meech  v. 
National  Acc,  Soc.,  60  App.  Dlv.  144, 
63  NTS  1008 ;  Coldham  v.  American 
Camialtr  Co.,  8  Oh.  Clr.  Ct  820,  4 
Oh.  dr.  Dee.  848. 


sential  to  the  .taking  elfect  or  remaining  in  force  of 
the  policy,"  or  to  the  liability  of  the  insurer  for  the 
particular  injury  upon  which  the  elum  is  based,^* 
although  a  general  averment  of  eomplianee  wiUi 
all  conditions  of  the  poliey  ia  unalfy  ocnuidered 
sufficient." 

[$  245}  bb.  Service  or  Waiver  of  Notice  tad 
Proofs  of  Zioss.  Plaintiff  shoirid  allege  and  prove  a 
compliance  with  a  clause  in  the  poli^  requiring 
notice  and  proofs  of  loss,^  or  allege  and  prove 
facts  showing  a  waiver,  estoppel,  or  excuse  suffi- 
cient to  authorize  a  recovery  notwithstanding  a 
noncompliance  with  such  provision.*^ 

[$  246]  (b)  Oondittons  Snbieqnent  or  OoUAteraL 
A  complaint  or  declaration  is  not  demurrable  for 
failing  to  aver  compliance  with  conditions  subse- 
quent or  collateral  to  plaintiff's  right  of  recovery.* 
247]  (c)  Waiver  of  Oompliwace.  A  waiver  of 
performance  of  the  conditions  of  the  contract  need 
not  he  specially  pleaded  where  the  eomplaint  avers 
compliance  with  all  of  the  oouditiona,"  or  Beta  oat 
the  facts  constituting  the  waiver."** 

[$  248]  (8)  Negativing  Exoeptiona.  It  is  a  rule 
of  gaaend  api^cation  in  aocidoit  insurance  cases 
that  the  eomplaint  need  not  native  the  presence  of 
facts  constituting  an  oception  nnder  the  terms  of 
the  poliey,"'  or  aver  facta  shoving  that  the  injury 


[a]  JUleffatlai    held  snOoleat— 

An  allegation  that  plaintiff,  as  eoon 
as  he  learned  of  Insured's  death  and 
of  defendant's  liability  under  the 
policy,  grave  notice  of  the  Injury,  suf- 
ficiently allesred  notice  as  required  by 
the  policy.  ^tna  L,  Ins.  Co.  v.. 
Bethel,  140  Ky.  609,  ISl  8W  fi2S. 
See  also  Continental  Casualty  Co.  t, 
Wynne,  36  Okl.  825,  129  P  16. 

[b]  ireoessary  Inflnsaoe. — ^Whlle  It 
Is  the  better  rule  specifically  to  aver 
compliance  with  the  conditions  re- 
quiring the  givlnar  of  notice  and  the 
fumlshlns  of  proon  of  Injury  or  death, 
ret  where  the  facts  pleaded  are  sneh 
that  the  Inference  neoessarny  arises 
that  such  conditions  were  complied 
with  the  complaint  Is  not  demunmble. 
Naticoial  Ben.  Assoc  Grauman,  107 
Ind.  888,  7  NB  238. 

87.  Railway  Pass.  Assur.  Co.  v. 
Burwell,  44  Ind.  460 ;  Commercial 
Travelers'  Mut  Acc.  Asaoc.  v.  Sprtnir- 
steen,  23  Ind.  A.  657,  66  NE3  973 ; 
^tna  U  Ins.  Co.  v.  Bethel.  14  Ky. 
609,  181  8W  628;  Meech  v.  National 
Acc.  Soe.,  SO  App.  Dlv.  144.  «S  NTS 
10O8. 

[a]   BnflleieBt  allegation  of  waiver. 

— A  policy  required  satisfactory  proofs 
of  death  within  seven  months,  but 
did  not  Indicate  what  proofs  would  be 
satisfactory.  An  allegation  In  the 
complaint  was  held  sufQcient  which 
showed  that  the  Insurer,  on  being  no- 
tified and'  requested  to  furnish  In- 
formation as  to  the  proofs  neceasary. 
failed  to  furnish  them  or  to  Indicate 
what  further  proofs  would  be  required 
In  time  for  them  to  be  secured  within 
the  period  limited;  and  a  further  al- 
legation that,  upon  the  death  of 
Insured,  an  immediate  satisfactory 
notice  thereof  was  given  to  the  In- 
surer, but  that  further  proofs  of 
death  were  not  given  because 'waived  by 
the  insurer,  and  that  more  than  ninety 
days  had  elapsed  since  such  waiver, 
and  4hat  after  the  expiration  of  the 
ninety  days,  and  before  suit,  demand 
was  made  and  liability  denied,  siif- 
flclently  averred  that  the  waiver  of 
further  proofs  was  made  at  the  time 
the  notfce  of  the  death  was  given, 
and  that  the  denial  of  innurers  li- 
ability occurred  wlthhi  the  seven 
mohths  within  which  tiie  policy  re- 
quired a  satisfactory  proof  of  death. 
Railway  Officials  Acc.  Assoc.  v.  Arm- 
strong. 28  Ind.  A.  406,  S8  NB  1037. 
See  uao  Hurt  v.  Bbnplavers'  LlablUty 
Assur.  Conk.  188  Fed  8t8. 


■vUeaee  of  waiver  luui  been 
aOmlMlUe  wtthont  a  «peaial 
allegatloa  thereof  in  the  complaint 
Owens  V.  Travelers'  Ins.  Co.,  (Ind.) 
12  Ins.  L.  J.  TB:  Foster  v.  Fidelity, 
etc..  Co.,  99  Wis.  447,  76  NW  69. 
40  LRA  888. 

88.  Hester  t.  Fidelity,  eta.  Co.. 
(9  Mo.  A,  186 ;  Farrell  V.  American 
Bmployer^  Liability  Ins.  Co,  68  Vt. 
186.  84  A  478. 

29.  Foster  v.  Fidelity,  etc.,  Ca,  99 
Wis.  447.  76  NW  69,  40  LHA  883. 

30.  Commercial  Travelers' Mut  Aca 
Assoc.  v.  Springsteen,  28  Ind.  A.  6S7, 
66  NSi  973. 

81.    Ala, — Standard  etc,  Ins. 

Co.  V.  Jones,  94  Ala.  484,  lOS  688. 

Cola — ^U.  S.  Casualty  Co.  v.  Hanson. 
20  Colo.  A.  893,  79  P  176. 

Ill — McCarthy  v.  Pacific  Mut.  Ina 
Co.,  178  111.  A.  602. 

Ind. — National  Ben.  Assoc.  v.  Bow- 
man, 110  Ind.  366,  11  NB  316. 

Iowa. — Jones  v.  U.  S.  Mutual  Acc 
Assoc.  92  Iowa  668,  61  NW  486; 
Sutheriand  t.  Standard  L.,  etc,  Ins. 
Co.,  87  Iowa  606,  64  NW  463. 

Ky.~^ana  Ins.  Co.  v.  Bethel.  140 
Ky.  609,  181  SW  623:  .^na  Ins.  Co. 
v.  Mllward,  118  Ky.  716,  82  SW  $<4, 
26  KyL  689,  68  LRA  286,  4  AnnCas 
1092. 

Mass. — Cobum  t.  Travelers'  Ins.  Co- 
146  Mass.  826,  18  NB  604:  Freeman 
V.  Travelers'  nis.  Co..  144  Mass.  B72. 
12  NB  872. 

Ma—Fetter  v.  FidcHitr,  etc.  Co.. 
174  Ma  856,  78  8W  698,  97  AxoSR 
660,  61  LRA  469 :  Cienshaw  v.  Pacific 
Mut  L.  Ins.  Ca,  71  Mo.  A.  42;  Hester 
V.  Fidelity  etc,  Ca.  68  Ma  A.  186. 

Nebr. — Rallwmy  Officials',  etc,  Acc 
Assoc  V.  Drummond,  66  Nebr.  2SS, 
76  NW  668. 

N.  T.— Whltlatdii  v.  Fidelity,  etc, 
Ca,  71  Hun  146,  24  NTS  B27. 

N.  D. — Stevens  v.  Continental  Casu- 
alty Co.,   12  N.  D.  463,  97  NW  862. 

Tex. — Continental  Casualty  Ca  v. 
Jennings,  46  Tex.  Civ.  A.  14,  99  SW 
423  :  Eimpioyers'  Liability  Assur.  Corp. 
V.  Rochelle,  13  Tex.  Civ.  A.  238,  86  SW 
869 ;  Standard  L.,  etc.,  Ing.  Co.  v. 
Koen.  11  Tex.  Civ.  A.  278,  33  SW 
133. 

Wis. — Cronkhlte  v.  Travelers'  Ins. 
Co..  76  Wis.  116,  48  NW  781,  17 
AmSR  184. 

Ont — Nelll  V.  Travellers'  Ins.  Co^ 
7  Ont  A.  670  [aff  18  Can.  &  C.  66] 
(dictum). 

If  an  instmnwat  "contala  In  it  flrat 
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and  its  eonseqoenees  w«re  not  Titbio  any  of  the 
czwptions,*'  tnese  being  mattets  of  defoue,  and 
plaintiff  being  required  only  to  bring  bis  case  within 
the  proTiauuis  of  the  'poli^  upon  which  he  relies  for 
recovery."  Bnt  it  has  bem  hdd  that  the  complaint 
mnst  negative  the  presence  of  facts  constituting  an 
exception  whore  Hie  unount  of  recovery  is  governed 
by  the  presenee  or  absence  of  such  facts,"  and  that 
if  the  liability  of  the  insnrer  is  limited  to  persons 
within  specified  ages,  the  compkiint  should  direct^ 
sver  that  the  insured  was  within  those  ages  at  the 
time  of  the  accident.""  " 

249]  (9)  Occa9atio&  of  Xnnmd.  It  is  not 
necessary  to  set  out  in  the  complaint  the  oconpation 
of  the  insured,'*  unless  it  is  a  matter  bearing  on  the 
amount  recoverable  under  the  paikiy,** 

250]  (10)  Demand  and  Bsfnsal  to  Pay.  Un. 
der  a  statute  making  an  insu^  failing  to  pay  a  loss 
liable  for  damages  and  attorney's  fees,  the  petition 
mast  specifically  allege  a  demand  and  refusal  to  pay 
within  the  statutory  time." 


[(  2511  (11)  In  Aetton  against  Aassaamsnt  Com- 
pany, where  the  amount  recoverable  is  ,re^ated 
by  a  specified  assessment  on  members  of  a  designated 
class,  the  complaint  should  aver  the  number  of  mem- 
bers in  the  class,  or  the  sum  that  would  be  realised 
from  the  assessment,  or  facts  from  which  the  sum 
can  be  ascertained,"  and  a  refusal  or  failure  to 
make  the  assessment.*"  But  it  is  not  neoessary  to 
aver  that  there  are  sufficient  funds  in  the  treasury 
at  that  an  assessment  has  been  levied.*^  Where 
plaintijff  claims  the  benefits  accruing  under  a  eer- 
taih  by-law  of  the  association  it  should  be  specially 
set  out  in  the  complaint.^' 

[$  252]  (12)  In  Action  against  Snbatitatsd  In- 
snrer. All  averment  that  the  policy  was  issued  by 
a  stranger  to  the  suit,  and  that  defendant  company, 
for  a  viduable  consideration,  had  assunwd  liability 
thereon,  is  sufficient  to  snppiurt  a  judgment  against 
defendant.** 

253]  c.  Policy  as  Part  of  Oomplaint. ,  A  copy 
of  the  policy  merely  attadied  to  the  complaint  or 


a  Beti«ml  clause,  and  afterwards  a 
separate  and  distinct  clause  which  has 
the  effect  of  takine  out  of  the  general 
clause  aomethins  that  would  otherwise 
be  included  In  It,  a  party,  relylnj: 
npm  the  seneral  clause.  In  pleao- 
IDB.  raay  set  out  that  clause  only, 
without  notldne  the  separate  and  dla- 
Untft  clause  which  operates  as  an  ex- 
ception." Com,  V.  Hart,  11  Cuah. 
(llasa)  ISO.  It4  [quot  Freemui  v. 
Traveler^  Ins.  Co.,  144  Mass.  672.  12 
NB  372}. 

[a)   Oomplalvt  held  — Sleiwt>— to 

Voluntary  Relief  Dept.  V.  Spencer,  17 
!nd.  A.  123,  46  NE  477,  it  wa?  held 
that  a  complaint  which  set  out  the 
contract  and  rules  of  the  company, 
and  alleged  that  the  Injury  was  re- 
ceived without  any  fault  or  negligence 
on  the  part  of  Insured,  and  that  he 
bad  compiled  with  all  the  terms  of 
(he  policy,  was  sufDdent  to  negative 
the  Idea  that  any  of  the  condttluis 
precedent  contained  In  the  rolea  had 
wen  violated. 

fb]  Tolutary  •xpomue  or 
SacwMBt  la  criminal  aot^— It  Is 
unnecessary  for  the  complaint  to  con- 
tain an  averment  that  the  Insured  was 
not  at  the  time  of  the  injury  exposing 
himself  to  unnecessary  danser  or  en- 
ntged  In  a  criminal  act.  National 
Ben.  Assoc.  v.  Bowman,  110  Ind.  S6B. 
11  NB  S16. 

rc]  Bslelde  need  not  Iw  seyatlTod. 
— Whltlatch  V.  Fidelity,  etc.,  Co..  71 
Hun  146,  24  NYS  637  [rev  on  other 
ground 8  149  N.  T.   46,  43  NE  40K]. 

[d]  ■elf-lnSioted  inJnrr^An  aver- 
ment that  the  Insured  acted  Involun- 
tarily and  unconsclouBly  sufllciently 
negattves  that  the  Injury  was  self- 
Infllcted,  or  happened  by  design  or  by 
reason  of  Involuntary  exposure.  Schel- 
derer  v.  Travelers'  Ins.  Co.,  58  Wis. 
13,  16  NW  47.  46  AmR  618. 

[e]  AoUon  for  Inoraased  Indem- 
nliv.— Where  the  policy  provided  for 
an  Increaaed  Indemnity  U  the  Injury 
was  received  while  rldlns  as  a  pes- 
TCnger  In  a  public  conveyance,  and 
further  provided  that  the  Increase 
should  not  apply  to  any  Injury  which 
might  result  from  an  attempt  to  en- 
ter or  leave  any  such  conveyanoe,  it 
may  be  incumbent  upon  plalntifr.  In 
an  action  for  the  Increasea  indemnity, 
to  expnmly  allege  that  the  Injury 
was  not  a  result  of  attempting  to 
enter  or  leave  the  conveyance.  Lilly 
T,  Preferred  Acc  Ins.  Co.,  41  Misc. 
8.  10.  88  NYS  &85  [aff  92  App.  Div. 
•14,  87  NTS  1189]  (where  the  court 
•aid :  "In  order  to  recover  the  twelve 
thousand  dollars  Instead  of  five  thou- 
sand dollars.  It  was  necessary  for  the 
complahit  to  allege,  as.  It  does,  that 
Ibe  Injury  was  received  by  the  In- 
sured while  rldlDS  as  a  passenger  'in 
or  on  oo%  of  the  public  cimveyancea 
specUlcd  In  tho  poncyi  for  the  foUcy 


makes  that  fact  essentlaL  But  that 
fact  alone  is  not  sulBclent,  for  1^  the 
terms  of  the  policy  a  recovery  can- 
not be  had  for  the  twelve  thousand 
dollars  If  the  Injury  resulted  from 
an  attempt  to  enter  or  leave'  the  con- 
veyance. The  contract  Is  not  enlarged 
so  Uiat  twelve  thousand  dollars  In- 
stead of  Ave  thousand  dollars  can  be 
recovered  for  death  by  all  manner  of 
such  injuries  received  while  riding 
as  a  passenger  In  or  on  such  a  pub- 
lic conveyance,  but  only  by  such 
injuries  provided  they  are  not  received 
as  the  result  of  attempting  to  enter 
or  leave  such  conveyance.  It  was 
therefore  for  the  complaint  to  allege 
an  injury  not  within  the  excluded  or 
excepted  kind.  Every  accidental  In- 
Jury  by  external  violence  received 
while  riding  in  or  on  the  public  con- 
veyances specified  as  a  passenger  was 
not  by  the  contract  insured  against 
to  the  extent  of  twelve  thousand  dol- 
lars. Instead  of  five  thousand  dollars, 
but  only  certain  kinds  of  Injuries. 
Very  much  the  largest  class,  aa  we 
all  know,  viz.,  those  received  aa  a 
result  of  attempting  to  enter  or  leave 
them,  were  not  so  Insured  against, 
but  excluded ;  they  "were  Insured 
against  to  the  extent  of  Ave  thousand 
dollars  only.  It  was  for  the  com- 
plaint to  allege  an  Injury  Insured 
against  to  the  extent  of  twelve  thou- 
sand dollars,  in  order  to  state  a  cause 
of  action  for  that  sum;  otherwise  It 
would  state  a  cause  of  action  for 
Ave  thousand  dollars  only,  it  was 
not  for  the  defendant  to  plead  as  a 
'defence,'  and  thus  assume  the  burden 
of  proving  by  a  preponderance  of  evi- 
dence (which  is  the  law  in  respect  of 
all  'defences')  that  the  Insured  was 
injured  as  the  result  of  attempting 
to  leave  or  enter  the  car.  Nothing 
which  the  plaintiff  has  to  show.  In 
order  to  recover  has  to  be  pleaded 
as  a  'defence' ;  and  It  would  be  a  very 
foolish  defendant  who  would  thus 
plead  It,  and  thereby  acknowledge  that 
the  burden  was  on  him  to  establish 
it  by  a  preponderance  of  evidence. 
The  like  Is  often  done  of  late,  however, 
pleading  being  a  lost  art  in  this  state, 
except  among  a  few.  But  I  think 
the  plahitiR  should  be  allowed  to 
amend  the  complaint  now  to  conform 
to  the  proof,  for  the  whole  question 
of  how  and  where  the  insured  was 
injured  has  been  fully  tried  out"). 

38.  Standard  L.,  etc.,  Ins.  Co.  v. 
Koen.  11  Tex.  Civ.  A,  273,  33  SW 
133  (holding  that  It  Is  unnecessary 
to  aver  In  what  occupation  the  in- 
sured was  engaged  at  the  time  of 
the  injury). 

33.  .<^tna  L..  Ins.  Co.  v.  Bethel. 
140  Ky.  S09,  131  SW  528. 

34.  American  Acc.  Co.  v.  Carson, 
99  Xy.  441,  St  SW  169,  18  KyL  808, 
69  Am6R  478,  S4  LRA  801  (infra 


note  87).  See  alao  Cobura  t.  Travel- 
ers' Ins.  Co..  14B  Uaaa.  826.  13  NB  604. 

35.  Wheeler  v.  U.  S.  Casualty  Co., 
71  N.  J.       896,  S9  A  347. 

8S.  Standard  etc.,  Ina.  Co.  v. 
Koen,  11  Tex.  Civ.  A.  278,  88  SW  138 
( holding  that  if  It  appears  In  the 
policy  attached  to  the  jMtltlon  that 
the  occupation  In  which  insured  was 
engaged  at  the  time  the  policy  was 
Issued  to  him  Is  stated  In  the  applica- 
tion therefor,  and  such  application  Is 
alleged  to  be  in  the  bands  of  the 
insurer,  It  Is  not  necessary  for  the 
petition  to  allege  the  occupation  oC 
Insured  at  such  time). 

87.  American  Acc.  Co.  T.  Carson, 
99  Ky,  441.  86  SW  169.  18  Kyi.  308, 
69  AmSR  473,  34  LRA  801  (holding 
that  under  a  policy  providing  for 
the  payment  of  a  reduced  sum  In  case 
Insured  is  killed  In  an  occupation 
classified  by  the  company  as  more 
hazardous  than  that  of  Insured  at 
the  time  the  policy  la  Issued,  a  bene* 
flclary  who  sues  for  the  full  amount 
of  the  policy  must  allege  and  prove 
that  Insured  was  not  killed  in  a  more 
hasardous  occupation ) , 

38.  Gerieral  Acc.,  etc.,  Assur.  Corp^ 
V.  Lacy.  (Tex.  Civ.  A.)  in  SW  1170. 

89.  Mutual  Acc  Assoc  V.  Toggle, 
188  HI.  428,  28  NB  1066  [rev  89 
III.  A.  6091  ;  Ring  v.  U.  S.  Life,  etc.. 
Assoc.,  33  III.  A.  168:  Martin  v.  Equit- 
able Acc.  Assoc.,  66  Hun  674,  9  NTS 
16. 

[a]  Aa  aTenaoat  that  the  m«m- 
borshlp  Is  snSlcloBk  to  make  the  fnU 
amount  of  the  Insurance  by  the  pay- 
ment of  the  BpeclAed  assessment  Is 
sufficient.  Oossett  v.  Union  Mut.  Acc- 
Assoc.,  27  111.  A.  266. 

[hi  m  Missowi  the  Btatma  re- 
quires the  insurer  to  pay  the  indem- 
nity speclfled,  without  regard  to  th» 
sum  realised,  by  assessment,  and  a 
complaint  claiming  the  full  indemnity 
is  not  demurrable  MoFarland  v.  U. 
a  Mutual  Acc  Assoc.,  124  Mc  204, 
87  SW  486 

40.  Ring  V.  U.  a  Life,  etc.  Assoc. 
83  111. /A.  168. 

41.  Follis  V.  U.  S.  Mutual  Acc 
Aasoci.  94  loWa  485.  «2  NW  807,  58 
AmSR  408,  28  LRA  78  [diet  Bailey 
V.  Mutual  Ben.  Assoc.,  71  Iowa  689, 
27  NW  770]. 

48.  Maynard  v.  Locomotive  En- 
PTlneera'  Mut  U,  eta,  Ins.  Assoc..  14 
Utah  468.  47  P  1030. 

43.  Wall  V.  Continental  Casualty 
Co.,  Ill   Mo.  A.  504,  86  SW  491. 

[a]  If  the  contract  assuming-  tho 
ohUgatioa  Is  Toavlrea  to  be  in  wrlt- 
iniTi  It  will  be  presumed  to  have  b€pn 
written,  although  that  fact  Is  not 
averred  in  the  petition.  Wall  v.  Con- 
tinental casualty  Co.,  Ill  Vc  A.  604, 
8«  8W  491. 
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I>etiti<m  not  become  a  part  thereof,^  although  it 
may  be  considered  in  disposing  of  a  general  de- 
murrer.^ A  policy  not  attached  to  and  made  a  part 
of  the  eomplunt,  but  which  is  only  used  as  evidence, 
and  is  not  brought  into  the  roeord  by  a  bill  of  excep- 
tiona,  will  not  be  considered  on  aiqwal  as  forming  a 
part  of  the  complaint.^ 

254]  d.  Variuice  betweea  Avennents  of  Oom- 
plaint  aAa  Ffdicy.  The  arermentB  of  the  complaint, 
declaration,  or  petition  as  to  any  term  of  the  policy 
should  coRvspond  in  snbstanee  at  least  with  the  ez- 
prraa langaage of  thepolicy, otherwiBe  it  is  inadmis- 
sible as  evidence.'^  But  a  failure  to  a^er  promises 
oontained  in  the  policy  other  than  those  relied  on  for 
a  recovery  wiU  not  constitute  a  variance-;^  and  where 
the  policy  is  attached  to  the  petition  as  an  exhibit, 
recitals  of  description  in  the  policy  become  matters 
of  averment,  and  no  material  variance  arises  because 
such  descriptive  and  additional  recitals  are  not  fully 
averred  in  the  pleading.* 

[$  255]  6.  AmendBUmt.  A  complaint  claiming 
indemnity  for  a  total  disability  cannot  be  amended 
so  as  to  permit  phuntifiE  to  join  in  the  same  action  a 
claim  for  a  partial  disability  which  succeeded  the 
total  disabili^."* 

256]  f.  Ourinc  of  Dftfects  by  Avennents  of 
Flu,  Answer,  or  Beply.  The  failure  of  the  com- 
plaint in  an  action  on  an  accident  insurance  policy 
to  allege  a  fact  material  to  a  recovery  may  be  cured 
by  an  answer  which  either  states  such  fact  or  puts 
it  in  issue  by  denying  it,^^  and  a  reply  taking  issue 
on  a  plea  setting  up  that  the  death  of  the  insured 
did  not  occur  by  external,  violent,  and  accidental 
means  cures  the  defect  of  a  complaint  which  fails  to 
aver  that  it  did  occur  by  such  meauB."* 


[$  267]  2.  Flea  or  Answer — a.  In  OeneraL  Any- 
thing impeaching  the  validity  or  fozve  of  the  eon- 
tract  of  insurance  should  be  alleged  by  way  of 
defense.^  The  plea  or  answer  must  he  definite 
and  certain,"  and  must  aver  &cts  and  not  merely 
conclusions  of  law."* 

A  plea  of  not  gnil^  is  impnH>er  in  an  action  on 
an  accident  insurance  policy  and  presents  no  issne." 

[$  258]  b.  Time  for  FleadJng  la  Abatameat  A 
plea  setting  up  a  provision  in  the  policy  that  no 
action  can  be  maintain'ed  thereon  until  a  certain  time 
after  the  proo&  of  loss  have  been  givou  being  in 
abatement  of  the  action  merely,  is  too  late  when 
filed  after  pleading  to  the  merits." 

250]  e.  ATennents  u  to  FaittoDlar  Mattais 
of  Def  onse— (1)  Unanthorlwd  Act  of  Agent.  Where 
defendant  relies  on  the  fact  that  by  reason  of  an 
unauthorized  act  of  one  of  its  agents  and  its  failure 
to  anent  to  snch  act  the  otmtraet  of  insuranee  has 
not  been  completed,  it  must  alle^  Imowledge  on  the 
part  of  the  insured  of  snch  excess  of  anthwity." 
The  fact  that  tickets  have  been  issued  for  an 
amount  iv  excess  of  that  which  ihe  agents  had  po%er 
to  issue  may  be  spedally  pleaded  or  shown  under  the 
generid  issue."* 

[$  260]  (8)  Denial  of  Accidental  Utens.  An 
answer  denyii^  the  accidental  character  of  an  injury 
must  do  so  directly  and  not  argumentatively,"*  and 
a  plea  averring  merely  that  death  was  not  due  to 
external,  violent,  and  accidental  means  is  demurrable 
as  stating  only  a  conclusion  of  law.*^ 

261]  (3)  Denial  of  Existence  of  Haiks  on 
Body.**  where  the  complaint  alleges  that  the  death 
of  insured  was  caused  by  accidental  injuries,  leaving 
visible  marks  upon  his  body,  it  is  not  necessary  in 


44.  OOssett  V.  Unkm  Uut.  Aca 
Assoc.,  27  III.  A.  266;  Coldliam  V. 
American  Casualty,  etc.,  Co.,  8  Oh. 
CIr.  Ct.  620,  4  Oh.  Ctr.  Dec.  648. 

[a]  m  T—w— ft  a  policy  of  which 
profert  la  made  by  attachlngr  It  to 
the  complaint  will  not  be  considered 
<m  demurrer  in  the  absence  of  de- 
mand for  oyer  by  defendant.  Stand- 
anl  Loan,  etc.,  Ins.  Co.  v<  Thornton. 
97  Tenn.  1.  40  8W  126. 

48.  Coldham  v.  Ameilcan  Casualty, 
etc.  Co.,  8  Oh.  Clr.  Ct.  620.  4  Oh.  CIr, 
Dec.  548  (where  the  poltey  was  re- 
ferred to  In  the  petition,  which  stated 
that  "a  copy  of  the  ppUcy  la  hereto 
annexed  and  marked  'Exhibit  A,'  and 
made  part  of  this  petition,"  and  the 
copy  was  attached,  and  the  court  said  : 
"Though  ordinarily  such  copy  of  the 
policy  does  not  constitute  a  part  of 
the  petition,  yet  the  plaintirF  having 
expressly  made  It  so.  It  may  be  con- 
sidered as  a  part  or  the-  petition  for 
the  purpose  of  dlspcudnK  oi  a  general 
demurrer"  )- 

40.  Travelers'  Protective  Assoa  v. 
Gilbert,  101  Fed.  46,  41.  CCA  180. 

47.  Equitable  Acc  Ins,  Co.  v.  Ob- 
born,  90  Ala.  201.  9  S  86B,  13  UtA. 
367  (holding  that  averRients  as  to 
the  terra  of  the  policy  imuet  correspond 
with  the  statements  In  the  policy). 

48.  Farrell  v.  American  Employers' 
UablUty  Ins.  Co.,  68  Vt.  136,  34  A  478. 

[a]  ratlnze  to  aver  aU  provialoiui 
MlattBC  to  prsmlom. — Where  the 
declaration  ana  the  policy  stated  that 
the  policy  was  Issued  in  consideration 
of  the  warranties  made  In  the  appli- 
cation and  an  order  on  the  Insured's 
employer  for  the  premium,  the  fact 
that  the  policy  subsequenlly  declared 
that  the  sums  In  the  order  must  be 
paid  according  to  tbe  terms  of  the 
order,  to  keep  the  policy  in  force, 
was  held  not  to  constitute  a  variance, 
Farrell  v.  American  Employers'  Li- 
ability Ins,  Co.,  68  Vt.  136,  34  A  478. 

49.  Standard  L.,  etc.,  Ins,  Co.  v. 
Koen.  11  Tex,  Civ.  A  278.  88  SW 
181. 


60.  Thornton  v.  Travelers'  Ins.  Co., 
116  Oa.  121.  42  SE  287,  94  AmSR  99. 

81.  See  Continental  Casualty  Co. 
V.  Hunt,  80  SW  1066,  28  KyL  1006. 

tal-  .^n^leallmui  of  rale.— (1)  In 
Continental  Casualty  Co.  v.  Hunt,  80 
8W  1086.  28  KyL  1006,  the  petition 
was  iDsoimtdent  in  falling  to  state  that 
the  Injuries  of  the  Insured  were  re- 
ceived through  external,  violent,  and 
accidental  cause,  etc.,  but  It  was  held 
that  such  defect  was  cured  by  the 
averment  In  the  answer  that  the  in- 
juries of  the  Insured  were  not  bo 
received,  because  by  such  averment 
the  fact  as  to  the  cause  of  the  Injuries 
was  as  effectually  made  an  issue  In 
the  case  as  If  It  had  beed  alleged  In 
the  petition  and  denied  by  the  answer. 
(2)  In  Railway  Offlclale,  etc..  Ace, 
Assoc.  V.  Drummond,  56  Nebr.  235, 
76  NW  562,  the  petition  contained  no 
direct  averment  that  the  death  of  the 
Insured  resulted  from  accident,  but 
the  answer  alleged  that  he  was  In- 


tentionally shot  and  killed  by  a  footpad 
or  highwayman,  and  it  was  held  tnat 
the  defect  In  the  petition  was  cured 


by  the  answer,  because  the  fact  stated 
in  the  answer  showed  that  the  death 
was  caused  by  accident  within  the 
meaning  of  the  policy, 

rb]  BlU  of  partienlan  mm  part  of 
answer. — Such  a  defect  In  the  com- 

5)Iaint  may  also  be  cured  by  recitals 
n  a  bill  of  particulars  furnished  on 
the  demand  of  defendant,  because  a 
bill  of  particular  so.  furnished  be- 
comes a  part  of  the  answer,  Hurd 
V.  Northern  Acc,  Co,,  163  Mich.-  474, 
116  NW  977. 

G9.  Summers  v.  Fidelity  Mut.  Aid 
ASROC..  84  Mo.  A.  606. 

53.  Standard  Acc.  Ins,  Co,  v.  Pried- 
enthal,  1  Colo.  A  6,  27  P  88.  But 
compare  Popovltz  v.  U.  S.  Health,  etc., 
Ins.  Co.,  78  Misc  148,  187  NTS  788 
(holding  that  the  Insurer  was  en- 
titled to  rely  on  a  provision  concern- 
ing the  time  when  a  renewal  would 
be  effective  without  specially  plead- 
ing it). 


"When  a  defendant  intends  to  rest 
his  defence  upon  a  fact  which  Is  not 
Included  In  the  allegations  necessary 
to  the  support  of  the  plaintiffs  case, 
he  must  set  It  out  In  precise  terms 
in  the  answer."  Cobum  v.  Travelers' 
Ins.  Ca,  14S  Uaas.  226,  288,  18  NE 
804. 

,  B4.  Bquftable  Ace,  Ina  Co.  v.  Os- 
bom,  90  Ala.  201,  9  8  869,  IS  LTtA 
267. 

66.  Equitable  Acc.  Ins.  Co.  v,  Os- 
bom,  90  Ala.  201,  9  S  869,  13  LRA 
267  ;  Voluntary  Relief  Dept.  v.  Spen- 
cer, 17  Ind.  A.  128,  46  NB  477. 

60.  Standard  Loan,  etc..  Ins  On. 
V.  Thornton,  97  Tenn.  1,  40  SW  136. 

67.  American  Acc.  Co.  v.  FIdler, 
36  SW  905,  18  KyL  161. 

68.  American  Employers'  Uabtltty 
Ins,  Co,  V.  Barr,  68  Fed,  878,  16  CCA 
61. 

SO.  Standard  Loan,  etc,  Ins.  Co. 
V.  Thornton,  97  Tenn.  1,  40  SW  136. 

so.  Bemays  v,  U,  S.  Mutual  Act 
Assoc.,  46  Fed,  46B,  466  (where  an 
answer  averring  that  by  Its  terms  the 
policy  was  not  to  "extend  to  or  cover 
death  resulting  from  or  caused  by 
poison  ,  ,  .  or  contact  with  poi- 
sonous substances,"  and  that  "ssid 
alleged  injury  was  caused  by  poison 
and  by  contact  with  poisonous  sub- 
stances," was  held  ^bad,  as  being 
merely  an  argumentative  denial  of  the 
allegation  in  tbe  petition  that  Insured, 
a  physician,  while  examining  a  pa- 
tient, "accidentally  cut  and  lacerated 
one  of  his  fingers  with  forceps  then 
being  used,  and  by  reason  and  mean.* 
of  said  accidental  Injuries  to  his  fin- 
ger .  ,  i  became  thereupon  afflict- 
ed with  the  disease  of  erysipelas,  and 
died  .  ,  ,  within  thirty  days  after 
the  time  of  said  Injury,  and  that  death 
resulted  alone  from  said  injury"). 

61,  Dezell  v,  FIdeHty.*  etc.,  Co.,  17» 
Mo.  258,  76  SW  1162. 

«L  Ineonaletwwy  with  asethar 
plM  s«e  ipfra  >^72. 
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the  answer  speeiallr  to  deny  this  allegation,  since  a 
general  denial  is  suffioient  to  allow  proof  of  falsity 
of  such  allegation.*' 

[$  262}  (4)  Breach  of  Oondition— (a)  In  Oen- 
er&L  A  breach  of  conditions  whereby  the  policy 
is  forfeited  must  be  specially  pleaded  by  defendant,^ 
and  a  general  denial  to  a  complaint  aveixing  com- 
pliance with  all  the  eonditions  of  the  poUey  is 
insufBeient." 

263}  (b)  Foiliire  to  Serve  Notice  and  Proofs. 
If  defendant  deares  to  take  advantage  of  a  failure 
to  serve  the  notice  or  proofs  of  injury  as  required  by 
the  policy,  such  failure  must  be  specially  pleaded,^ 
and  the  terms  of  the  polioy  must  be  set  ont.^^  If  it 
is  denied  that  aflftrmative  proofs  of  injury  were 
served,  facts  showing  such  failure  must  be  alleged."^ 

[$  264}  (6)  False  Sepresentations  or  Conceal- 
ment. False  representations,  concealment  of  mate- 
rial facts,  or  breach  of  warranty  by  the  insured  must 
be  expressly  pleaded  in  order  to  be  available  ;^  and 
a  mere  general  averment  is  not  safficient,^"  but  the 
particulars  must  be  stated.'^ 


[$  265]    (6)  Excepted  Risk— (a)   In  OeneraL 

Where  defendant  relies  on  the  fact  that  insured  came 
to  his  death  through  some  means  which  are  excepted 
from  the  risk,  such  defense  should  be  specially 
pleaded,^^  as  where  defendant  claims  that  the  injury 
was  received  by  insured  while  engaged  in  a  more 
hazardous  class  of  employment  than  that  under 
which  he  was  insured,*'  that  death  was  due  to 
intentional  injuries,^*  or  intoxication,'"  or  suicide.™ 
[4  266}  (b)  Volnntary  Exposnre  to  Unnecessarjr 
Danger.  An  answer  alleging  that  the  ^  death  of  in- 
sured was  caused  by  a  voluntary  exposure  to  unnec- 
essary danger  must  show  that  insured  had  knowl- 
edge of  the  danger  and  volnntaiily  ezpoeed  himself 
thereto." 

[$  267}  (c)  Violation  of  Law.  Where  defend- 
ant relies  on  the  fact  that  insured  met  his  death 
while  engaged  in  an  unlawful  act  if  snch  act  is 
a  statutory  offense  the  answer  must  set  out  all  the 
statutory  elements  thereof,  and  the  omission  of  any 
essential  element  makes  the  answer  bad;"  and  it  is 
further  necessary  for  the  answer  to  allege  a  causa- 


63.  Standard  L.,  etc.,  Ins.  Co.  T. 
Martin,  133  Ind.  376,  33  NE  105. 

64.  Colo. — U.  S.  Casualty  Co.  V. 
Hanson,  20  Colo,  A.  393,  79  P  178. 

Oa. — Travelers'  Ins.  Co.  v.  Wynesfl, 
107  Oa.  BS4,  34  BE  113. 

Iowa. — Hart  v.  National  Masonic 
A«L  A8K>c..  105  Iowa  717,  75  NW 
SOS;  Sutherland  v.  Standard  L.,  etc, 
Ins.  Co..  87  Iowa  £06.  C4  NW  453. 

Mass. — CObum  v.  Urm^lene  Ins. 
Co.,  145  Mass.  S26.  IS  NE  604. 

8.  C. — Carpenter  v.  American  Ace. 
Co.,  46  8L  C.  641,  14  SB  500. 

Tex. — Continental  Caaiialty  Co.  v. 
■Wade.  (Civ.  A.)  99  SW  877  [rev  on 
other  STOnndB  101  Tex.  102,  106  SW 
351. 

[a]  VhSs  fact  im  not  iMilnaea  In 

the  allegations  necessary  to  the  flup- 
pM-t  of  plaintifTs  case,  and  hence 
must  be  set  out  in  precise  terms  In 
the  answer.  Cobum  v.  Travelers'  Ins. 
Co..  145  Mass.  226,  13  NE  604. 

65.  Hester  v.  Fidelity,  etc.,  Co.,  69 
Mo.  A.  188. 

66.  Hart  V.  National  Masonic  Acc. 
Assoc,  lOB  Iowa  717,  75  NW  508 ; 
jEtna  Ins.  Co.  v.  Bethel,  140  Ky.  «09, 
181  SW  623  ;  Cobum  v.  Travelers' 
ins.  Co.,  145  Mass.  226,  13  NG  604 ; 
Pezell  V.  Fidelity,  etc.,  Co.,  176  Mo. 
253,  T5  SW  1102.  See  also  Kepfaart 
v.  Continental  Casualty  Co.,  17  N.  D. 
380,  116  NW  349. 

[al  Petition  aneglnf-  snbstantUl 
eompUanee  or  walvu, — ^where  the  pe- 
tition in  an  action  on  an  accident 
policy  alleges  a  substantial  compliance 
therewith  in  furnishing  proof  of  loss 
or  death,  or  alleges  facta  amounting 
to  a  waiver  of  such  proof,  the  com- 
pany cannot  rely  upon  the  failure  to 
furnish  BUch  proof,  unless  the  answer 
makes  It  an  Issue  by  alleglnK  olain- 
tifTs  Callure  to  do  sa  iBltna  Life  Ins. 
Co.  V.  Bethel.  146  Ky.  609,  181  SW 
623. 

[b]  WbeM  the  poUojr  does  not 
provUe  for  forfettnrs  for  a  failure 
10  give  the  prescribed  notice,  and  the 
answer  shows  that  d^endant  is  fully 
Informed  as  to  the  facts,  the  court 
will  presiune  against  a  defense  based 
oa  a  failure  to  give  notice.  Desell  t. 
Fidelity,  etc.,  &y.,  176  Ma  268,  TS 
8W  1102. 

67.  Continental  Casualty  Co.  t. 
Waters.  97  SW  1108,  80  Kyt,  248. 

68.  Bean  v.  Travelers*  Ins.  Ca,  94 
CaL  681.  29  P  1113  (Where  an  answer 
admlttbig  that  Insured  furnished  what 
purported  to  be  affirmattve  proofs  of 
njury.  but  denying  that  they  amounted 
to  anlrmatlve  proofs  of  the  duration 
of  the  disability,  was  held  bad  as 
stating  a  legal  conclusion). 

69.  French  v.  Fidelity,  etc,  Co., 
13B  Wis.  259,  116  NW  869,  17  LftANS 
1011,  But  compare  Bowyer  v.  Con- 
tinental Casualty   Co.,   78   SE  1000 


(holding  that  fraud  Jn  the  procure- 
ment of  an  Insurance  policy  not  under 
seal  need  not  be  speclaily  pleaded, 
evidence  thereof  being  admissible  un- 
der the  general  issue). 

70.  American  Employers'  Liability 
:^B.  Co.  v.  Barr<  68  Fed.  878,  1«  CCA 
61. 

71.  American  ISxtttilayen'  UablUty 
Ins.  Co.  V.  Barr,  68  Fed.  878.  18  CCA 
61 ;  Alllbone  v.  Fidelity,  ete.(  Co.,  (Tex. 
av.  A.)  32  SW  669. 

[a]  Oonoeslmeat  of  dl—sse^Whare 
the  petition  alleges  that  Insured's 
death  was  caused  by  a  disease  due  to 
the  accidental  laceration  of  a  i>ortlon 
of  the  body,  an  answer  which  avers 
that  Insured  had  warranted  that  he 
nevOT  had,  and  had  not  then,  any- 
bodily  or  mental  Inflrmlty,  and  which 
also  avers  that  insured  had,  on  vari- 
ous oocasions  prior  thereto,  been  af- 
flicted, and  was  then  afflicted  with 
the  disease  mentioned  In  the  petition, 
and  that  said  disease  caused  his  death, 
hut  which  falls  to  show  that  said  dis- 
ease was  an  Inflrmlty  which  would 
increase  the  risk  in  the  event  of  an 
accident,  is  bad.  Bcmays  v.  U.  S. 
Mutual  Acc,  Assoc.,  45  Fed,  45S. 

[b1  A  plea  settliw  up  a  bodily 
Inflrmlty  existing  at  the  time  of  ap- 
plication, which  the  applicant  con- 
cealed, must  aver  that  the  inflrmlty 
increased  the  risk  of  death  in  the 
event  of  an  accident.  Bemays  v. 
U.  8.  Mutual  Acc  Assoc,  46  Fed.  466. 

[ci  Answer  held  lasaletont  to 
•how  Biatariallty  of  concealment  see 
Paclflc  Mut.  Ins,  Co.  T.  Bailey,  78  SW 
119,  26  KyL  145C. 

79.  U.  S. — National  Masonic  Aoc 
Assoc  T.  Shyrock,  73  Fed.  774,  20 
CCA  3. 

Ala. — Standard  L.,  etc.  Ins,  Co.  v. 
Jones.  94  Ala.  434,  10  S  630. 

Colo, — u.  S.  Casualty  Co.  v.  Hanson, 
20  Colo,  A.  398,  79  F  178;  Mutual 
Ben,  Assoc  V,  Nancarrow,  IS  Ciolo. 
A.  274.  71  P  423. 

IlL— McCarthy-  v.  Pacific  Mut.  L. 
Ins,  Co.,  178  111.  A.  502. 

Ind. — Conboy  v.  Railway  Offlclals,' 
etc,  Acc  Assoc.,  17  Ind.  A.  62,  46  NE 
363.  60  AmSR  164;  Globe  Acc.  Ins, 
Co.  T.  Helwlg.  18  md.  A.  688,  41  NE 
976,  6S  AmSR  847. 

Iowa. — Connell  v.  Iowa  State  Trav- 
eling Hen's  Assoc,  189  Iowa  826.  116 
NW  820. 

Mass. — ^Freeman  v.  Travelers'  Ins. 

Co..  144  Mass.  672,  12  NB  372. 

Mo. — Johnson  v.  Continental  Casu- 
alty Co.,  122  Mo.  A.  869,  99  SW  478 ; 
Crenshaw  v.  Paclflo  Mut.  L.  Ins.  Co., 
71  Mo.  A.  42 ;  Hester  v.  Fidelity,  etc, 
Co,,  69  Mo,  A.  186. 

Nebr. — Railway  Officials,  etc,  Acc. 
Assoc.  V.  Drummond,  68  Mebr.  286, 
76  NW  662. 


N.  I>, — Stevens  v.  Continental  Casu- 
alty Ca,  12  N.  D.  468,  97  NW  862. 

Tex. — Continental  Casualty  Co.  v. 
Jenntnge,  45  Tex.  Civ.  A.  14.  99  SW 
428 ;  Employers'  L.  Assur.  Corp.  v. 
Rochelle.  13  Tex.  Glv.  A.  282,  86  SW 
869 ;  Standard  L.,  etc,  Ins.  Co.  v. 
Koen,  11  Tex.  Olv.  A.  273,  88  SW 
188. 

Wash. — Starr  v.  MtsM  L.  Ins.  Co., 
46  Wash.  128,  8?  P  1119. 
Wia — C!TonKhlte  v.  Travelers'  Ins. 

Co..  75  Wis.  lie.  48  NW  731,  17 
AmSR  184. 

[a]  Fdsob— Defendant  may  show 
under  the  general  issue  that  death 
was  due  to  poison  or  contact  with  a 

goisonous  substance  Bemays  v.  U. 
.  Mutual  Acc,  Assoc,  46  Fed.  45S, 

73.  Globe  Acc  Ins.  Co.  v.  Helwlg, 
13  Ind.  A.  689,  41  NE  976,  66  AmSR 
247. 

74.  Cobum  V.  Travelers'  Ins.  Co., 
146  Mass.  226.  13  NE  604. 

[a]  Answer  avwntnf  Intcntlott 
snlllolent. — An  answer  averring  that 
the  death  of  the  insured  resulted  from 
the  Intentional  act  of  a  third  person 
Is  suiflcient.  Travelers'  Ins.  Co,  V, 
McCarthy,  16  Colo,  851,  25  P  718,  22 
AmSR  410.  11   LRA  297. 

Tb]  That  tlie  iajvxj  was  Inten- 
tional on  the  part  ox  tlM  UsnreA 
may  be  shown  under  the  general  Is- 
sue, .^^a  L.  Ins.  Co.  V.  Vandecar, 
86  Fed,   282,  30  CCA  48, 

76.  National  Masonic  Acc  Assoc 
V.  Shryock,  78  Fed.  774,  20  CCA  8. 
See  also  Cllley  v.  Preferred  Acc  Ins. 
Co.,  109  App.  Dlv.  394,  96,  NTS  282 
[aff  187  N.  T.  517,  79  NB' 11021. 

.  7&  National  Masonic  Acc  Asfioc 
T.  Shryock.  73  Fed.  774.  20  CCA  2. 

77.  National  Ben.  Assoc  v.  Bow- 
man. 110  Ind.  S6S,  11  NE  818. 

[aj  ZUBStratlo&r-— An  answer  which 
alleged  that  insured,  who  could  not 
swim,  was  seining,  at  the  time  of  his 
death.  In  a  river  in  which  there  werq 
sink  holes,  and  that  he  stepped  into 
one  of  such  holes  and  was  caught  and 
drowned,  but  which  did  not  allege 
that  Insured  knew  of  the  danger  or 
voluntarily  exposed  himself  thereto 
was  in  su  flic  lent.  Conboy  v.  Railway 
Officials,'  etc,  Acc.  Assoc.,  17  Ind.  A. 
62.  46  NE  363,  60  AmSR  164. 

78.  National  Ben.  Assoc.  v.  Bow- 
man,  110  Ind.   355,  11  NE  316. 

[a]  niostratton. — Where  the  In- 
surer claimed  that  insured  was 
drowned  while  unlawfully  seining  In 
a  river,  an  answer  which  alleged  such 
fact,  but  did  not  state  that  the  waters 
tn  which  insured  was  seining  were 
"above  tide-waters,"  was  bad.  where 
H  was  necessary  to  the  statutory  of- 
fense that  the  seining  should  be 
"above  tide-waters."  Conboy  v.  Rail- 
way Officials,  etc,  Acc  ^Awoc,.  17 
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tive  connection  between  the  offense  and  the  injury 
sustained." 

268]  (d)  Negligence.  An  answer  setting  up 
eont^ibutory  negli^nce  must  allege  the  facts  eon- 
■titutii^  such  neghgenee,  and  not  state  it  as  a  mere 
eonelusion.^ 

[4  269]  (7)  Limitation— (a)  Aa  to  Amount  Be- 
eorenUe.  A  provision  of  the  policy  that  insured 
shall  not  be  entitled  to  indemnity  in  excess  of  his 
salary  or  the  money  value  of  his  time  must  be  spe- 
cially alleged  in  the  answer  in  order  to  be  available 
to  limit  the  recovery." 

[i  270]  (b)  As  to  Time  of  Suing.<»  The  fact 
that  the  action  is  not  brought  within  the  time  limited 
by  the  policy  must  be  specially  pleaded  in  order  to 
be  available  as  a  defense,^  and  defendant  must  aver 
that  plaintiff  had  notice  of  the  rejection  of  his  claim 
for  the  requisite  time  before  suit  was  brought  to  bar 
the  r^ht  of  aetion.** 

8tatatoi7  proUHtlon  'of  limitation  In  policy. 
Where  the  statutes  prohibit  insurance  eompuiies 
from  proeribing.a  shorter  period  of  limitation  than 
that  fixed  by  the  kical  laws,  a  plea  setting  up  a 
diorter  period  provided  by  the  terms  of  the  policy 
is  demnrrable." 

[(  271]  (8)  Violation  of  Bnlei  or  By-Lam. 
Where  defendant  relies  upon  a  violation  of  ita  roles 
or  by-4am  they  must  be  set  out  in  the  answer,  and 
it  is  not  sufBeient,  to  allege  merely  that  they  have 
been  violated."* 

[i  272]  d.  Ooudfltency  of  Fleas.  Pleas  setting 
up  a  &ilure  to  give  notice  of  the  accident  and  deny- 
ing that  an  accident  occurred  are  not  subject  to 
attack  for  inconsistency*'*  nor  ia  the  defense  of  a 
ftulnre  to  give  notice  of  the  accident  within  a 
limited  time  waived  by  another  plba  averring  that 
the  death  was  due  to  causes  not  covered  hy  the 
policy;**  but  if  the  answer  admits  the  death  of 
insured  from  erysipelas,  ensuing  upon  the  accidental 
cutting  and  laceration  of  one  of  his  fingers,  a  sub- 
sequent allegation  that  there  is  no  visible  mark  of 
said  accidental  injury  upon  the  body  of  insured  is 
repliant  to  the  admission.** 


[$  273]  «.  NocMsity  for  Verification.  Where  the 
statutes  require  verification  of  a  plea  of  non  est 
factum,  an  unverified  general  denial  of  the  avermnLts 
of  the  complaint  ia  insufflcient."" 

[$  274]  3.  Beply  or  Beplication— a.  In  GeneraL*^ 
Where  the  insurer  relies  on  a  failure  to  give  the  pre- 
scribed notice  or  proofs  any  excuse  for  such  failure 
sfaotdd  be  specially  pleaded  by  replication;*'  and 
where  plaintiff  seeks  to  controvert  matters  of  de- 
fense set  up  in  the  plea  or  answer,  the  denial  thereof 
in  the  reply  or  repUeatium  shovdd  be  explicit  and 
unequivocaL" 

a  276]  b.  Dcpartnre  fnm  Oomplsint.  Where 
the  complaint  avers  compliance  with  idl  the  condi- 
tions of  the  policy  a  rep^  of  waiver  to  a  plea  of 
forfeitute  for  nouj^ment  of  the  premimn  is  a  de- 
parture therefrom/*  In  an  action  by  a  boiefieiary 
on  a  policy  which  excepted  injuries  to  parsons  with- 
out certain  designated  ages  a  relocation  setting  up 
a  waiver  of  the  stipulation  made  to  the  benefleiazy 
aftw  the  death  of  the  insnred  sets  np  a  new  and 
independent  contract,  and  is  demurrable.** 

[$  276]  J.  IMoea.  Proof,  and  Varlanc»--1.  Is- 
snM  and  Proof.  Kvidmiee  of  a  waiver  of  conditions 
as  to  proofs  of  death  is  eompetept  under  a  com- 
plaint averring  performance  of  the  conditions  of  the 
contract.**  It  has  been  held  that  the  insurer  may 
show  that  the  injury  complained  of  fras  intention- 
ally received  by  the  insured,  althou^  the  defense  is 
not  sjpeci&Uy  pleaded  ;*'  and  the  question  of  waiver 
of  strict  compliance  with  the  provisions  of  the  policy 
as  to  prompt  piQrment  of  preminms  has  been  held 
to  be  in  issue  where  both  parties  introdnced  evidence 
with  respect  thereto  without  objection,  although  not 
made  and  iasned  under  the  pleadings.**  Bat  the 
rules  of  insured's  employer  are  not  admissible  in  the 
absence  of  a  plea  setting  up  an  excepti<m  in  the 
policy  as  to  injuries  reeaved  while  violating'  snch 
rules.** 

[$  277]  S.  Variance.  A  slight  variance  between 
the  pleadings  and  proo&  in  accident  insurance  cases 
will  not  be  considered  material,  whether  it  relates 
to  the  terms  of  the  poU^  or  the  contract  by  -which 


Xnd.  A.  <S,  ««  NB  S88,  60  AmSR  184, 

(A.)  4f  NE  1017. 

TS.  National  Ben.  Assoc.  v.  Bow- 
man, 110  Ind.  S66,  11  NB  816;  Conboy 
V.  RaUway  Offlclals,  etc.,  Acc.  Abboc., 
IT  Ind.  A.  62,  46  NB  868,  60  AmSR  164. 
I  eOi  Voluntary  Relief  Dept.  v. 
Spencer,  17  Ind.  A,  188.  46  NB  477. 

Bl.  Crenshaw  v.  Pacific  Mut  Ih 
Ins.  Co.,  71  Mo.  A.  42. 

-Sa.  Tim*  to  n»  generally  aee 
supra  II  219-224. 

8S.  Harold  y.  People's  Mut.  Acc 
Ins.  Co..  2  Pa.  Dlst  60S.  IS  Fa. 
Co.  4B4.  See  also  Kephart  v.  Con- 
tinental Casualty  Co..  17  N.  D.  S80, 
116  NW  849. 

[a]  Avwnwnta  bald  lanUBoluit 
see  Switchmen's  Union  of  North 
America  v.  Colehouse,  131  111.  A.  349 
[aff  22?  ni.  661,  81  NE  696]. 

[b]  Tarlanos  batwam  aU^T^tlona 
of  answar  and  prorlslOB.  of  poUoj.— 
Where  the  policy  provides  that  there 
can  be  no  recovery  "unless  action  Is 
begun  within  six  months  from  the  date 
when  the  society  shall  have  received 
proofs  of  the  injury,"  an  answer 
merely  setting  up  as  a  defense  that 
the  policy  provides  that  "no  suit  or 

Eroceeding  at  law  or  In  equity  shall 
e  brought  to  recover  any  sum  hereby 
provided  for,  unless  the  same  la  com- 
menced within  one  year  from  the  date 
of  the  accident"  Is  Insudictoit  to  war- 
rant the  Introduction  of  evidence  to 
show  noBcompllance  with  the  pravlalon 
of  tho  polioy.  Keaflto  v.  Natfooal  Aeo. 
aoc.  4  App.  Dlv.  S»l,  S«  NT8  SS4. 


S4.  Switchmen's  Union  of  North 
America  v.'  Colehouse.  227  IIL  801.  SI 
NE  696  [air  181  IlL  A.  848]. 

ss.  Fhcenlx  Acc,  etc,  Assoc.  v. 
Lathrop,  41  Ind.  A.  141.  81  NH  »7. 

se.  Qray  v.  National  Ben.  Aasoo., 
Ill  Ind.  681,  11  NB  477. 

BT.  Western  Travelers'  Aoc.  Assoc. 
V.  Tomson,  72  Nebr.  661,  101  NW 
841,  108  NW  896.  106  NW  298. 

88.  Dezell  v.  Fidelity,  etc.  Co.,  176 
Mo.  S68,  76  SW  1102. 

80.  Bemavs  v.  U.  S.  Mutual  Acc. 
Assoc,  46  Fed.  466. 

sa  Equitable  Acc.  Ins.  Co.  v.  Os- 
bom,  90  Ala.  301,  0  8  869,  18  LRA 
267. 

91.  Bffeot  as  enzlair  dafoet  Sa  com- 
plaint see  supra  I  266. 

S2.  Patton  V.  Employers'  IjlablUty 
Assur.  Co.,  Tj.  R.  20  Ir.  93. 

93.  Standard  Jj.,  etc.,  Ins.  Co.  v. 
Jones,  94  Ala.  484,  10  S  630. 

[a]  SMial  of  waat  of  das  0111- 
goaoa^-Where,  In  an  action  on  a 
policy  covering  Injuries  resulting  from 
dangers  Incident  to  the  occupation  of 
Instired,  but  not  those  resulting  from 
negligence  or  want  of  care  In  the 
performance  of  his  customary  duties, 
the  plea  averred  that  insured  failed 
to  use  due  diligence  for  his  personal 
safety  and  protection,  but  contrib- 
uted directly  and  proximately  to  his 
own  Injury  and  death,  by  getting  off 
an  engine  In  motion  In  the  night- 
time, with  his  back  towards  the  dt- 
roctlon  in  wbltk  said  oiglne  was 
golnar.  irtileh  was  an  unsafe  and  dan- 
gerous war  of  aUgbttnff  <rom  It."  a 


repllcaUon  atteghil;  "that  said  Inauretf 
was  a  railroad  switchman,  was  In- 
sured as  such,  and  met  the  accident 
which  caused  his  dsath  while  in  the 
dlsduuve  of  Ills  customary  duties  as 
such  swltdunan,"  was  held  demurrable 
In  that  It  did  not  sufficiently  deny  the 
allegation  In  the  plea.  Standard  L., 
etc.,  Ins.  Ca  v.  Jones,  94  Ala.  434.  10 
S  680. 

[b]  Denial  of  MleaM  fer  partlea 
•ntltted  to  daaiane.— Where  t&e  plea 
averred  that  certain  parties  entitled 
to  damages  on  account  of  the  accident 
to  Insured  had  brought  suit  against  the 
railroad  company  and  bad  recovered 
damages  and  had  not  released  the 
company,  a  replication  which  alleged 
that  the  accident  was  not  the  result 
of  any  negligence  on  the  part  of  the 
company,  and  that  the  parties  were 
not  entitled  to  damages  unless  there 
was  such  negligence,  did  not  sufficiently 
negative  the  material  parts  of  the 
plea.  Fuller  v,  Baltimore,  etc..  Em- 
ployes' Relief  Assoc,  67  Md.  483.  10 
A  237. 

•e.  Union  Casualty,  etc,  Co.  v. 
Bragg.  68  Kan.  291,  «&  P  278. 

•B.  Wheeler  v.  U.  S.  Casualty  Co.. 
71  N.  J.  L.  396,  69  A  847. 

96.  Owens  v.  Travelers'  Ins.  Co., 
(Ind.)   12  InsLJ  76. 

97.  Mtna.  L.  Ins.  Co.  V.  Vandeear, 
86  Fed.  288,  SO  CCA  48. 

98.  James  v.  Merchants'  L.,  etc. 
Co.,  118  Minn.  14S.  186  NW  688. 

90.   Standard  U,  etc,  Ina  Co.  ▼. 
Jones.  »«  Ala.  484,  10  8  680. 
1.   Famll  %-^An)ierlcan|Emplo3rers* 
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defendant  assumed  or  became  responsible  for  ai^ 
liability  arising  on  the  poliey,'  the  character  of 


injury  sustained '  or  the  facts  and  circumstances  -  an  accident,  within  the  meaning  of  the  policy,  or  to 


under  which  the  injury  vas  received,* 

278]  E.  Eridence — 1.  Fresnmptiont— a.  As  to 
Cause  of  Death  or  Lijnry.  The  fact  of  death  does 
not  of  itself  create  any  presumption  that  it  was 
the  result  of  an  accident;*  and  where,  in  order  to 
make  out  plaintiff's  case,  it  is  necessaiy  to  base  a 
presumption  that  death  resulted  from  an  injury  on 
a  presumption  that  the  insured  sustained  an  acci- 
dental injury,  no  recovery  can  be  had*  Where, 
however,  it  is  apparent  that  the  injury  to  or  death 


of  the  insured  w«a  the  result  of  external  and  violent 
means,  and  the  issue  is  as  to  wheUier  it  was  due  to 


some  cause  excepted  fay  the  policy^  the  presumption 
is  in  favor  of  accident'  and  against  the  existence 
of  facts  bringii^  the  ease  within  any  of  the  excep- 
tions of  the  policy,  such  as  insanity  of  the  insured,* 
intentional  injury  inflicted  by  a  third  person  *  lack 
of  due  care  and  diligence,^**  self-inflicted  injuries/* 
and  suicide.^'  These  presumptions  may,  however, 
be  overcome  by  facts  and  circnmBtances  establishing 
the  contrary. 

279]    b.  As  to  Propriety  of  Treatment.  In 


LlabUltr  Ins.  Co.,  68  Vt  1S6,  34  A 
478. 

5.  Wall  V.  Continental  Casualty  Co., 
Ill  Mo.  A-  604,  88  SW  491. 

a.  JEtna  L.  Ina.  Co.  v.  Hicks,  Z8 
Tex.  Civ.  A.  74,  68  SW  87. 

«.  ContlDental  Casualty  Co-  ^- 
HuDt.  90  SW  10B8,  28  KyL  1008  ; 
North  American  L..  etc.  Ins.  Co.  v. 
BurrousbB,  89  P  43,  8  AmSB  212. 

6.  LAesBle  v.  Travelers'  Protective 
ASSO&,  169  Mo.  272,  89  SW  469. 

[a]  Tha  pnramptiom  anburt  wai- 
eld*  does  not  relieve  the  Iteneflclary 
of  the  neceuUy  of  provliw  that  the 
death  was  accld«nUL  Taylor  v. 
Paclflo  Mvrt.  1*  Ins..  110  Iowa  621, 
S2  NW  2M ;  LAenls  v.  Travelers'  Pro- 
tective Assoc.,  169  Mo.  272,  69  SW 
4C9:  WhltUtch  v.  Bldellty.  etc.,  Co.. 
149  N.  T.  600.  44  NB  11»  [i«v  78 
Bun  262.  28  NTS  9611.  ,  , 

0.  Keefer  v.  Paddc  Mut  L.  Ins. 
Co..  201  Pa.  448,  61  A  286,  88  AmSR 
832. 

7.  Gaynor  Travelflrs*  Ins.  Co..  12 
Oa.  A  601,  77  SE  1072;  Wllklneon  v. 
.£tna  L.  Ins.  Co.,  240  XII.  206,  88  KB 
650.  130  AmSR  269,  26  I.RA.N8  1266; 
Kephart  v.  Continental  Casualty  Co., 
17  N.  r>.  880,  116  NW  849 :  Be^  V. 
Indemnity  Ina.  Ca,  66  W.  Va,  2tS.  64 
SB  119.   

[a1  PfuwMlatf. — fl)  Where  the  in- 
surea  la  found  dead  In  the  water  the 

8 resumption  Is  in  favor  of  death  by 
rownlnff.  Supreme  Council  of  C.  B. 
L  V.  Boyle,  10  Ind.  A-  801,  87  NE 
n06:  Couadeau  v.  American  Acc  Co., 
96  Ky.  280,  26  SW  6 ;  Cornell  V. 
Travelers'  Ins.  Co.,  120  App.  Dlv.  469, 
104  NTS  999  [aff  192  nT  T.  687,  86 
NB  1107];  Macdonald  v.  Refuge 
Assor.  Co.,  27  ScL  L.  Rep.  784.  <2) 
And  the  faUure  of  the  body  to  sink, 
as  Is  usual  In  cases  of  drownln^r.  does 
not  necessarily  raise  a  presumption 
of  death  from  disease.  Bumham  v. 
Interstate  Casualty  Co.,  117  Mich.  142, 
76  NW  446. 

[b]  A  fallvra  of  israred  to  man- 
tlom  tlM  aoeUUat  to  plqndelaa  will 
not  create  a  presumption  that  there 
was  none.  Travelers'  Ins.  Ca  v. 
Hunter.  20  Tex.  Civ.  A.  489,  70  SW 
798. 

8.  Blackatone  v.  Standard  eta. 
Ins.  Co.,  74  Mich.  692,  42  NW  156, 
2  LRA  4S8  and  note;  Starr  v.  .Stna 
U  Ins.  Co.,  41  Wash.  199,  88  P  113, 
114,  4  UlANS  686  and  note  [Quot 
Cyc], 

9.  U.  S. — ^Travelers'  Tna.  Co.  v.  Mc- 
Conker,  127  U.  &  681,  8  SCt  1360, 
22  ed.  80S:  Fidelity,  etc.,  Co.  v. 
EEbert,  84  Fed.  410,  88  CCA  281. 

Colo. — ^Lami^Ia  T.  Travelers'  Ins. 
Co.,  11  Colo.  A.  249,  62  P  1040. 

Iowa. — ^Klnmb  v.  Iowa  State  Travel- 
tar  Hen's -Assoc,  141  Iowa  619,  120 
KW  81 :  Jones  v.  U.  &  Mutual  Acc. 
Assoc.,  12  Iowa  662,  61  NW  486. 

KUib. — ^Buniliam  v.  Interstate  Cas- 
valtr  Ca,  117  Mleh.  148.  76  NW  446. 

H.  T.— PeA  V.  Bqoltalile  Aoc 
Assoc..  62  Htm  266,  B  NTS  116. 

R  t>y — Sterciu  v.  ContlnentiU  Cas- 
ulty  Co..  12  N.  D.  462,  485,  9T  NW 
862  [dt  Cycl. 

Tenn.— AecMflDt  Ina.  Ca  of  North 
America  v.  Bennett,  90  Tenn.  266,  16 
SW  728,  26  AmSR  686. 

Utah.— Waniar  v.  IT.  8.  Mutual  Aoa 
Aasocs.,  8  Vtah  481.  82  P  686.  22  InsLJ 
704. 


W.  Ya. — Beard  v.  Indemnity  Ins. 
Co.,  66  W.  Va.  288,  64  SE  119. 

Wis, — Butero  v.  Travelers'  Acc,  Ins. 
Co.,  96  Wis..  686,  71  NW  811 ;  Cronk- 
hlte  V,  Travelers'  Ina.  Ca,  76  Wis. 
116.  48  NW  781,  17  AmSR  184. 

[a]  Tbm  MMBVvttoa  is  avainat 
awOa*  as  ue  cause  of  decedent's 
death.  Warner  t.  U.  8.  Mutual  Acc. 
Assoa,  8  Utah  431,  32  P  896,  22 
InsLJ  704.  See  also  Travellers'  Ina. 
Co.  V.  McConkey,  127  U.  S.  861,  8 
SCt  1280,  82  I.,  ed.  308  (where  In- 
sured was  found  dead  with  a  pistol 
bullet  wound  through  his  heart,  and 
it  was  held  that  there  would  be  no 

S resumption  from  the  mere  fact  of 
eath  that  he  had  been  murdered). 

[b]  An  Jntmtlmi  to  kUl  is  not  to 
be  presumed  from  the  use  ot  a  deadly 
weapon,  unless  the  evidence  further 
shows  that  It  was  used  In  a  manner 
•to  cause  death.  Travelers'  Ins.  Co.  .v. 
Wyiteas,  107  aa.  684,  34  SB  118. 

10.  Meadows  v.  Paclflo  Mut.  Ina 
Co.,  129  Mo.  76,  81  SW  678.  60  AmSB 
427  and  note. 

[a]  ZUnstratloiL^Where  It  was 
shown  that  Insured,  a  man  flfty-nine 
years  of  age  and  of  business  habits, 
left  a  railroad  depot  for  the  purpose 
of  boarding  a  freight  train  standing 
at  the  station,  and  was  soon,  after- 
ward found  dead  on  the  track,  it  was 
held  that  It  would  be  presumed,  in 
the  absence  of  other  evidence,  that 
his  death  was  due  to  accident  and 
not  to  a  lack  of  due  care  and  dili- 
gence. Meadows  Pacific  Mut  Jj. 
Ins.  Co.,  129  Mo.  76.  81  SW  678,  60 
AmSR  427. 

11.  Wnidnson  v.  JBttaa  I«  Ins.  Co., 
144  111.  A.  88  [att  240  IlL  206.  88 
NB  660,  130  AmSR  268.. 26  lAANS 
1266];  Peck  t.  Equitable  Acc.  Assoc., 
62  Hun  266,  S  NTS  216:  Beard  v. 
Indemnity  Ins.  Co.,  66  W.  Va.  288, 
64  SB  119:  CronfcblM  v.  Travelani' 
Ins.  Ca,  76  Wis.  116,  48  NW  781, 
17  AmSR  184. 

18.  U.  6. — Travelers'  Ina  Ca  v. 
MoGonkey,  127  U.  S.  661,  8  SCt  1880, 
82  L.  ed.  308 :  Fidelity,  etc,  Co.  v. 
Freeman,  109  Fed.  847,  48  CCA  692, 
64  UlA  680;  Standard  L.,  eta,  Ins. 
Ca  V.  Thornton,  100  Fed.  682,  40  CCA 
664,  49  LRA  118:  Travelers'  Ins.  Co. 
V.  Melick,  66  Fed.  178,  12  CCA  644, 
27  LRA  629. 

Ark.— Grand  Lodge  A.  O.  U.  W. 
v.  Banister,  80  Ark.  190,  96  SW  742. 

Cal. — Jenkin  v.  Padflc  Mut  Lh  Ins. 
Co„  181  Cal.  121,  88  P  180.  ■ 

Colo. — Lampkln  v.  Travelers'  Ins- 
Co^  11  Colo.  A.  249,  62  P  1040. 

Oa. — Travelers'  Ins.  Co.  v,  8hep- 
pard,  86  Oa.  761.  12  SE  18. 

IlL — Wilkinson  v.  /Etna  U.  Ins.  Co., 
240  III.  206,  88  NE  660,  180  AmSR 
269,  26  LRANS  1266;  Star  Acc.  Co. 
V.  Sibley.  67  III.  A.  816.  But  com- 
pare Fidelity,  eta,  Co.  v.  Weistt,  182 
m  498,  66  NE  640  [rev  80  111.  A- 
499]. 

Ind. — Travelers'  Ins,  Ca  t.  Nltter- 
hotue,  11  Ind.  A.  16S.  88  NB  1110. 

Iowa. — Caldwell  t.  Iowa  State 
Travrttag  Men's  Assoa,  186  NW  678 ; 
Klumb  T.  Iowa  State  Traveling  Men's 
AsKK!.,  141  Iowa  619,  126  NW  21 ; 
Taylor  v.  Paclfle  Hut  L.  Ins.  Co.,  110 
Iowa  621,  12  NW  226;  Carnea  t. 
Iowa  state.  TtaveUw  Hsn'a  Aasoa, 


106  Iowa  281.  76  NW  683,  68  AmSR 
306  And  note. 

Ky. — American  Benev.  Assoc.  v. 
Stough,  83  SW  126,  26  KyL  1093  : 
.^tna  L.  Ina  Co.  v.  Mllward,  118  Ky. 
716,  82  SW  364,  26  KyL  689,  68  LRA 
286  and  note,  4  AnnCas  1092  ;  Union 
Casualty,  etc.,  Co,  v.  Ooddard,  76 
SW  832,  26  KyL  1036 ;  ..Btna  L.  Ins. 
Ca  v.  Kaiser.  116  Ky.  689,  74  SW  208. 
24  KyL  2464;  Couadeau  v.  American 
Acc  Ca,  86  Ky.  286,  26  SW  6,  16 
KyL  667. 

La. — ^Konrad  r.  Union  Casualty,  etc., 
Co.,  49  La.  Ann.  636,  21  S  721. 

Md. — Travelers'  Ins.  Co.  v.  NIcklaa, 
88  Md.  470,  41  A  906. 

Mass. — Bohaker  v.  Travelers'  Ins. 
Ca  CoDB.,  216  Mass.  32,  102  NE  242» 

46  LRANS  642. 

HMl — Fmtniah  v.  Maryland  Cas- 
ualty Co.,  181  MlfOL  479,  96  NW  661 ; 
Bumham  v.  Interstate  Casualty  Ca* 
117  Mich.  142.  76  NW  446. 

Ma— Laesslg  v.  Travelers'  Protec- 
tive Assoa,  169  Ma  278.  69  SW  469 ; 
Meadows  v.  Padflc  Mut  L.  Ins.  Co.. 
129  Mo.  78,  31  SW  678,  60  AmSR 
427  and  note. 

N.  T. — Mallory  v.  Travelers'  Ins,  Co., 

47  N.  T,  62,  7  AmR,410;  De  Van  v. 
Commercial  Travelers'  Mut  Aca 
Assoc.,  92  Hun  268,  86  NTS  981  [aft 
167  N.  T.  690,  61  NE  10901;  Peck 
V.  Equitable  Acc.  Assoc..  62  Hun  266, 
6  NTS  216;  Washburn  v.  National 
Acc.  Soc,  10  NTS  866.  But  compare 
Whitlatch  V.  Fidelity,  etc.,  Ca,  149* 
N.  T.  46,  48  NB  1129  [rev  71  Hun 
146,   24   NTS  6871. 

Oh. — Travelers'  Ins.  Co.  v.  Rosch. 
28  Oh.  Cir.  at  491 ;  Knickerbocker 
Casualty  Ins.  Co.  v.  Jordan,  8  Oh.  Dec, 
(Reprint)  218,  6  Oh.  Dec  (Reprint) 
1146,  10  AmLRec  626,  7  ChicLBul  7L 

Tenn.— Accident  Ins.  Ca  of  North 
America  v.  Bennett  00  Tenn.  266,  16 
SW  722,  26  AmSR  686. 

Utah.— Warner  v.  U.  S.  Mntual  Aca 
Assoa.  6  Utah  481,  82  P  626,  22  InsLJ 
704. 

Wis. — Johns  V.  Northwestern  Mut. 
Relief  Assoc.,  90  Wis.  832,  82  NW 
276,  41  LRA  687 :  Cronkhlte  v.  Travel- 
ers' Ins.  Ca,  76  Wis.  118,  48  NW  731, 
17  AmSR  184. 

Eng. — ^Macdonald  v.  Refuge  Assor. 
Co.,  27  Sa  L.  Rep.  764. 

Can.— Wright  v.  Sun  Mut  L.  Ins. 
Co.,  29  U.  C.  C.  P.  221. 

[a]  WlMTv  Isanred  was  4Mw««a 
this  should  be  presumed  to  have  re- 
sulted from  accident  rather  than  sui- 
cide. Cornell  v.  Travelers'  Ins.  Co„ 
120  App.  Dlv.  469,  104  NTS  999  (aS 
192  N.  T.  687,  26  NB  1107].  See  also 
Couadeau  v.  Amarlcao  Aca  Co..  26 
Ky.  280.  26  8W  6.  16  KyL  667. 

[bl  lMs>pgiMiTa»ea  fcom  rts—Mp 
Im  MU-ooMa^Whm  the  insured  waa 
last  seen  <m  board  a  steamahlp  In 
mld-oeeui.  and  a  diligent  Hareh  of 
the  ahlpiwfore  reatihuig  port  failed 
to  reveal  hts  body.  It  waa  held  that 
the  presumption  was  that  the  Insured 
was  dead  and  that  his  death  was 
accidental  rather  than  sulctdal.  Travel- 
ers' Ins.  Co.  v.  Bosch,  28  Oh.  Cir.  Ct. 
491. 

18.  WinianriB  t.  U.  8.  Mutual  Aoa 
Assoa.  IBS  N.  T.  886,  81  NE  222  Trev 
60  Hun  680,  I4  NTS  728];  Accident 
Ins.  Ca  of  North  America  v.  Bennett 
90  Tenn.  266,  16  SW  72L  86  AmSR 
681;  StaiT  V.  Ana  U  tu,  Ca^  41 


Digitized  by 


Google 


496  [1C.J.] 


AGCIDSNT  INSURANCE 


[§§  279-287 


the  absence  of  evidence  relating  thereto  the  jury 
cannot  infer  that  the  period  of  disability  would  have 
hekn  shortened  by  different  treatment  of  the 
injury.^* 

280]  c.  As  to  Payment  of  Preminm.  Pos- 
session of  the  policy  by  insured  at  the  time  of  his 
death  has  been  held  to  raise  a  presumption  that 
the  premium  was  paid;"  but  it  has  also  been  held 
that,  where  the  policy  stipulates  that  in  case  of 
accident  to  the  insured  before  the  first  installment 
is  paid,  the  whole  annual  premium  shall  be  deducted 
^rom  the  indemnity  allowed  therefor,  the  payment 
of  the  whole  indemnity,  less  the  first  installment,  to 
the  insured,  will  not  create  a  presumption  of  pay- 
ment of  the  annual  premium  in  support  of  an 
action  for  indemjiity  for  a  subsequent  accident.^" 

[$  281]  d.  As  to  Anthority  of  Agent.  It  is  not 
to  be  presumed  that  an  agent  had  authority  to 
issue  a  receipt  binding  the  insurer  prior  to  the 
issnance  of  the  policy.'^ 

[$  282]  e..  As  to  Enowledge  of  Rules  of  Em- 
ployer. Under  an  ex<jeption  of  injuries  resulting 
from  the  insured  violating  the  rales  of  his  em- 
ployer, it  is  unnecessary  for  the  insurer  to  jirove 
that  the  insured  had  knowledge  of  such  rules,  as 
ihia  is  presumed.^^  • 

[i  283]  f.  As  to  Date  of  Waiver.  On  a  question 
of  limitation,  ^where  the  date  of  the  waiver  ■  is 
material,  an  averment  in  the  complaint  that  notice 

LRANS 


was  given  on  a  specified  day  will  not  justify  a 
presumption  that  a  waiver  of  proofs  was  made 
that  day." 

[$  284]  2.  Borden  of  Proof—a.  As  to  Character 
or  Cause  of  Injury  or  Death.  In  an  action  upon 
a  policy  of  accident  insurance  the  burden  rests  upon 
plaintifif,  in  the  first  instance,  to  make  out  a  prima 
facie  case  in  favor  of  a  recovery  by  showing  that 
the  death  of  or  injury  to  the  insured  was  the  result 
of  external,  violent,  and  accidental  means  as  re- 
quired by  the  policy;™  and  the  introduction  of  the 
defense  of  suicide  does  not  shift  the  burden,  al- 
though the  presumption  in  favor  of  sanity  is,  in 
the  absence  of  countervailing  proof,  sufficient  in 
itself  to  establish  prima  facie,  that  death  oeenrred 
otherwise  than  by  self-destruction.*^ 

[i  285]  b.  As  to  Payment  of  Premiums.  It  has 
been  held  that  plaintiff  is  charged  with  the  burden 
of  showing  compliance  with  the  conditions  requir- 
ing payment  of  the  premium,"  but  there  is  also 
authority  for  the  view  that  the  burden  of  proof 
is  on  the  insurer  to  sho^  forfeiture  for  nonpayment 
of  assessments.'' 

[$  266]  c.  As  to  Misrepresentationfl  in  Applica- 
tlon.  It  has  been  held  that  the  burden  ia  npcm  the 
insqrer  to  show  that  the  insured  misrepresented  as 
to  material  matters  in  the  application  for  insur- 
ance." 

287]   d.  As  to  NoUce  or  Proofs  of  Injiiry  or 


Wash.  199,  204,  83  P  113, 
636  and  not«  [ouot  Cyc].  , 

£a}-  OtnnunnanMB  snfBolazit  to 
oT«room«  pMmmptloB  agiUjuii  nl- 

oldSi—Where  the  insured  retired  as 
usual  at  niiTht,  and  the  next  morning 
his  hody-  was  found  in  a  cistern  which 
was  situated  three  or  four  feet  from 
a  path  and  six  or  eight  feet  from 
the  bous^  and  the  opening  to  which 
was  only  fifteen  by  twenty  Inches,  It 
was  held  that  the  presumption  against 
fcuicide  was  overcome  by  the  circum- 
Btances.  Johns  v.  Northwestern  Mut 
Belief  Assoc.,  90  Wis.  382,  63  NW  276, 
41  IJIA  687. 

14.  Raybum  v.  Pennsylvania  Cas- 
ualty Co.,  141  N.  C.  425,  54  SE  283. 

15.  Cole  V.  Preferred  Acc.  Ins.  Co., 
40  Misc.  260.  81  NYS  901  [art  92  App. 
Dir.  <12.  8S  NYS  1132].  See  also 
Gardner  v.  United  Siire^  Co.,  110 
Minn.  291,  126  NW  264,  26  LRANS 
1004. 

16.  Helln  r.  Acddent  Ira.  Co.  of 
North  America,  TO  Wis.  670,  26  NW  258. 

17.  People's  Mut.  L.,  etc.,  Ins.  Co. 
V.  Powell,   (Ark.)   135  SW  828. 

ISL  Standard  L.,  etc.,  Ins.  Co.  V. 
Jones,  94  Ata.  484.  10  S  530. 

19.  AUlbone  v.  Fidelity,  etc.,  Co., 
<Tex.  Civ,  A.)  32  SW  669. 

30.  U.  S. — Travelers'  Ins.  Co.  v. 
McConkey,  127  U.  S.  fi61,  8  SCt  1360. 
32  X..  ed.  308  ;  Illinois  Commercial  Men's 
Abboc;  v.  Parks,  179  Fed.  794,  103  CCA 
286 :  National  Assoc.  of  R.  Postal 
Clerks  V.  Scott,  155  Fed.  92.  83  CCA 
652;  MittiA  It.  Ins.  Co.  V,  vandecar, 
86  Fed.  282,  80  CCA  48;  Westmore- 
land V.  Preferred  Aoo.  Ins.  Co.,  76 
Fed.  244 :  National  Masonic  Acc. 
Asaoc  V.  Shryock,  73  Fed.  774.  20 
CCA  S :  Travelers'-  Ins.  Co.  v,  Mellck, 
66  Fed.  178,  12  CCA  644.  27  UtA 
639  ;  Manufacturers'  Acc.  Indemn.  Co. 
V.  Dorgan,  58  Fed.  945,  7  CCA  581, 
22  LRA  620;  Tennant  v.  Travelers' 
Ina  Co.,  31  Fed.  322 ;  McCarthy  v. 
Travelers'  Ina.  Co.,  16  F.  Cas.  No. 
8,682,  8  Bisa.  362,  8  InaLJ  208. 

Colo. — Preferred  Acc.  Ins.  Co.  V. 
Fielding,  36  Colo.  19,  83  P  1018,  9 
AnnCas  916  and  note.  i 

ak, — Travelers'  Ins.  Co.  T.  Wyness, 
107  Oa.  584,  34  SB  113. 

III. — Wilkinson  v.  J93tna  L.  Ins.  Co., 
240  111.  205,  88  NB  660,  130  AmSR 
269,  26  LRANS  1288:  Fidelity,  etc.. 
Co.  V.  WelJK,  182  111.  49S,  6S  NB  640 


[rey  80  111.  A.  499];  Moore  v.  Illinois 
Commercial  Men's  Assoc.,  166  111,  A. 
S8 ;  Windle  v.  Empire  State  Surety 
Ca,  151  111.  A.  273  ;  Central  Acc.  Ins. 
Co.  V.  Spence,  126  111.  A.  32. 

Ind. — Continental  Casualty  Co.  v. 
Lloyd,  166  Ind.  62,  73  NE  824 ;  Sharpe 
V.  Commercial  Travelers'  MuL  Acc 
Aaaoc,  139  Ind.  92,  37  NE  353. 

Iowa.- — Vernon  v.  Iowa  State  Travel- 
ing Men's  Assoc.,  138  NW  696  ;  Cald- 
well V.  Iowa  State  Traveling  Men's 
Assoc.,  136  NW  678  ;  Taylor  v.  Pacific 
Mut.  L.  Ins.  Co.,  110  Iowa  621,  82  NW 
326  ;  Cames  v.  Iowa  State  Traveling 
Men's  Assoc.,  106  Iowa  281,'  76  NW 
683,  68  AmSR  806. 

Ky. — Couadeau  v.  American  Aoc. 
Co.,  96  Kjr.  280,  26  SW  6,  15  KyL  667. 

La. — ^Kllng  v.  Mason's  Fraternal 
Acc  Assoc, -104  La.  763,   29  S  332. 

Mass. — Noyes  v.  Commercial  Travel- 
lers' Eastern  Acc  Assoc,  190  Mass. 
171,  76  NB  666. 

MlCh. — ^Furbush  v.  Maryland  Cas- 
ualty Co.,  Its  Mich.  479,  96  NW  661 ; 
Merrett  v.  Preferred  Masonic  Mut.  Acc. 
Assoc.,  98  Mich.  838,  67  NW  169. 

Mo. — ^Laesalg  y.  Travelers'  Protective 
Assoc,  160  Mo.  272.  69  SW  469; 
Meadows  V.  Pacific  Mut.  L.  Ins.  Co., 
129  Mo.  76,  31  SW  678,  60  AmSR 
427  and  note :  Qoodes  v.  Order  of 
United  Commercial  Travelers,  166  SW 
996;  McMillen  v.  Elder,  165  Mo.  A. 
662,  135  SW  496  ;  Belle  v.  Travelers' 
Protective  Assoc,  166  Mo.  A.  629, 
135  SW  497  :  Bowman  v.  Northern 
Acc  Co.,  124  Mo.  A.  477,  101  SW  691. 

N.  y.— Whitlatch  V.  Fidelity,  etc.. 
Co.,  149  N.  Y.  45,  43  NE  405  [rev  78 
Hun  262,  28  NYS  961]  ;  Larkln  v.  In- 
terstate Casualty  Co..  42  App.  Dlv.  365, 
60  NYS  206 ;  Ouldenklrch  v.  U.  S.  Mu- 
tual Acc.  Assoc,  6  NYS  428. 

N.  C— Hill  V.  Jetxta.  L  Ins.  Co.,  150 
N.  C.  1.  63  8E  124. 

Pa. — Keeter  v.  Pacific  Mut  L.  Ins. 
Co..  201  Pa.  448.  61  A  S66,  88  AmSR 
823. 

Tex, — ^Maryland  Casualty  Co.  v. 
Glass,  29  Tex.  Civ.  A.  159.  6T  SW  1062. 

Wis. — Foster  v.  Pldellty.  etc.,  Co.. 
99  Wis.  447,  76  NW  69,  40  LRA  833. 

Eng. — Trew  v.  Railway  Passengers' 
Ins.  Co.,  5  H.  A  N.  211  [rev  6  H.  ft 
N.  839]  ;  Anderson  v.  Scottish  Acc 
Ins.  Co.,  27  Sc  L.  Rep.  20, 

Ont — Fowlle  v.   Ocean  Acc,  etc, 
Corp.,  4  OnL  L.  146,  1  OntWR  252.  . 
I 


[a]  Aeoideat  aa.  Mto  can— ^  The 

burden  la  upon  plaintiff  to  show  that 
an  accident  alone  caused  the  Injury 
or  death.  National  Assoc  of  R.  Postal 
Clerks  V.  Scott,  166  Fed.  92,  83  CCA 
652  ;  NeUl  V.  Travellers'  Ins.  Co.,  7 
Ont.  A.  670  [aft  31  U.  C.  C.  P  894 
(arc  12  Can.  S.  C.  55)]. 

[b]  WJmt*  tlw  eivonBurtuoM  ax* 
ooasistsnt  with  nraral  •Qully  zwa- 
aonaU*  tbtiwtos,  some  pointing  to 
accidental  death,  and  some  pointing  to 
death  from  dealgn  or  natural  causes, 
a  case  is  not  made  out  for  the  Jur;^ 
until  there  is  some  proof  offered  tend- 
ing to  establish  one  of  such  theories. 
Merrett  v.  Preferred  Masonic  Mut.  Acc 
Assoc,  98  Mich.  288,  67  NW  169. 

[c]  Satolda  wMte  laaau.— Where 

filalntlff  contends  that  Insured  took  his 
Ife  while  insane,  thus  bringing  his 
death  within  the  risks  Insured  against, 
the  burden  of  estatdlshlng  such  fact 
Is  on  him.  Blacksttme  v.  Standard 
L.,  etc,  Ina.  Co.,  74  Mich.  692.  42  NW 
156.  S  LRA  486. 

81.  Fidelity,  etc.  Co.  v.  Welse,  182  ■ 
III.  496,  66  NE  640  (rev  80  III.  A. 
499];  -Bemick  v.  Illinois  Commercial 
Men's  Assoc.  176  III.  A.  611 ;  Laesslg 
V.  Travelers'  Protective  Assoc..  169 
Mo.  272,  69  SW  469;  Whitlatch  v. 
Fidelity,  etc,  Co.,  149  N.  Y.  45.  43 
NE  405  [rev  78  Hun  262,  38  NYS  951J. 

rresnmptton  against  snleids  see 
supra  f  283. 

[a]  TaUay  «xoes«iVe  ftnantlty  of 
poison^— Where  the  question  wheth- 
er the  Insured  did  or  did  not  intend 
to  take  the  excessive  quantity  of 
poison,  the  burden  la  on  plalntlfF  to 
show  that  his  act  waa  unintentional. 
Carnes  t.  Iowa  State  Traveling  Men's 
Assoc.,  106  Iowa  281,  76  NW  683, 
68  AmSR  306. 

aa.  Farrell  v.  American  Employers' 
Liability  Ins.  Co.,  68  Vt.  136,  34  A 
478  (Where  It  was  held  that  where 
the  policy  provides  that  It  shall  not 
continue  in  force  unless  the  amount 
of  an  order  on  Insured's  employer,  a, 
railroad  company,  la  left  with  the 
paymaster  of  the  company.  It  Is  in- 
cumbent upon  plaintiff  to  prove  that 
such  amount  has  beien  so  left). 

83.   Ball  V.  Northwestern  Mut.  Aca 
Assoc,   66   Minn.    414,   67  NW  1062 
(so  holding',  on  the  principle  that  for- 
feitures are  not  favored  in  law). 
Mi   CoDtlnontal    Casualty    CO.  v. 
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Death.^  It  is  nsaally  eonsidered  that  the  burden 
is  upon  plaintiff  to  show  notice  or  proofs  of  injuiy 
or  death  have  been  given  as  required  by  the  policy ;  " 
bat  there  is  also  authority  for  the  view  that  for- 
feiture by  failure  to  give  notice  of  the  accident 
is  an  affirmative  defense  which  must  be  proved  by 
defendant." 

288]  e.  As  to  Oonditions  or  Exceptionft^ 
(1)  In  GraeraL  Where  the  insurer  seeks  to  avoid 
liability  by  reason  of  an  alleged  br^h  of  the  con- 


ditions of  the  policy,  the  burden  rests  upon  it  to 
show  such  breach;^  and,  where  it  seek^  to  avoid 
liability  on  the  ground  that  the  accident  or  injury 
is  within  one  of  the  exceptions  in  the  policy,"  the 
burden  rests  upon  it  to  prove  facts  bringing  the 
case  within  the  exception.^  Accordingly  it  rests 
upon  defendant  to  show  that  the  injuries  to  insured 
were  intentionally  inflicted,'*  or  were  the  result  of 
the  intoxication  of  insured,^  or  his  violation  of 
law,"  voluntary  exposure  to  unnecessary  danger," 


Ow«L  (Okl.)  181  P  1084;  TtAer  V. 
Amencan  Casualty  Co.,  6>  Wash.  164, 

as.  Baattizvmoits  Of  poiiar  te  to 

Me  Supra  |i  181-192.  _^ 

86.  Noyes  v.  Commercial  Travellers' 
Eastern  Acc  Assoc.,  190  UasB.  171, 
76  NE  '666 :  Meech  v.  National  Acc. 
SOG.,  50  App.  DiT.  144,  <8  NYS  1008. 

IT.  Huguenln  V.  Continental  Cas- 
ualty Co„  94  a  C.  ISS,  77  SB  761. 

as.  Colo. — Xjampkln  v.  Travelers'* 
IBS.  Co..  11  Colo.  A.  149,  62  P  1040. 

Hd.— Maryland  Casualty  Ca  v.  Oebr- 
msnn.  96  Md.  6S4,  64  A  678. 

Hlnn. — Price  v.  Standard  Lu.  etc., 
Ins.  Co..  90  Minn.  364,  96  NW  1118 ; 
Ball  V.  Xorthwestem  Mut.  Acc  Assoc., 
56  Minn.    414,    67    NW  106S. 

Mo. — Young  V.  Railway  Mail  Assoc, 
126  Mo.  A-    325,    103   SW  657. 

Wash. — Starr  v.  JEtna.  L.  Ins.  Co., 
41  Wash.  199,  204,  83  P  118,  4  UtANS 
636  and  note  [quot  Cycl.  ' 

[a]-  Talso  npTMMttatloBS  and 
wurantUa  in  appUoaUou. — The  bur- 
den iB  on  defendant  to  establish  the 
falsity  of  representations  or  the 
brrach  of  warranties  contained  in  the 
application  relied  on  as  a  defense. 
Manufacturers'  Acc.  Indemn.  Co.  v. 
Dflrgan,  68  Fed.  945,  7  CCA  681,  22 
LRA  620 ;  Lampkin  v.  Travelers'  Ins. 
Co..  11  Colo.  A.  249,  62  P  1040:  Na- 
tional Assoc.  V.  Oraunaan,  107 
Ind.  288,  7  NB  283 ;  Brink  v.  Guar- 
amy  Mut.  Acc  Assoc,  56  Hun  606, 
7  PTYS  847  [aff  130  N.  T.  676,  29  NE 
1035] :  North  American  Acc  Ins.  Co. 
V,  Sickles,  23  Oh.  Clr.  Ct.  694 ;  Gordon 
V.  U.  S.  Caaiialty  Co.,  (Tenn.  Ch.  A.) 
S4  SW  98. 

[bl  WlMff*  a  Ipraaoli  of  warranty 
has  nam  adntftMl  defendant  Is  not 
bound  to  prove  such  breach  bv  the 
preponderance  of  evidence.  Kei^  v. 
U.  &  Health,  etc,  Ins.  Co.,  84  S.  C. 
93,  66  SE  949. 

as.  Injnzlas  and  risks  axom^d 
turn  polloy  see  supra  H  101-162. 

ao.  U.  S. — Employers'  Liability 
Assur.  Corp.  v.  Back,  102  Fed.  229,  42 
CCA  286 ;  Standard  L.,  etc.  Ins.  Co. 
V.  Thomtcm,  100  Fed.  682,  40  CCA 
6(4,  49  i2eA  116;  Travelers'  Ina  Co. 

Mellck.  65  Fed.  178,  12  CCA  544, 
37  LRA  629;  Cotten  v.  FldeUty,  etc, 
Co..  41  Fed.  606. 

Ala. — Standard  t*,,  etc.  Ina.  Oo.  v. 
Jones,  94  Ala.  4S4,  10  S  630. 

Ark. — Continental  Casualty  Co.  v. 
Todd,  82  Ark.  214,  101  SW  168. 

Cal. — De  Greayer  v.  Fidelity,  etc, 
Co.,  68  P  390. 

Colo. — Lampkin  v.  Travelers'  Ins. 
Co.,  11  Colo.  A.  249.  52  P  1040. 

Ga. — ^Thornton  v.  Travelers'  Ins.  Co., 
116  Ga.  121,  42  SE  287,  94  AmSR 
S9 ;  Tra,velerB'  Ins.  Co.  V.  Wyness,  107 
Ga.  584.  34  SE  113. 

IU,~-Bndellty,  etc,  Co.  v.  Sittlg,  181 
HI.  Ill,  64  NE  903,  48  LRA  359  ; 
Bemick  v.  Commercial  Men's  Assoc, 
176  IlL  A.  511. 

Ind. — National  Ben.  Assoc  v.  Bow- 
man, 110  Ind.  366,  11  NE  316;  Rail- 
way Pass.  Assur.  Co.  v.  Burwell,  44 
Ind.  460  ;  Travelers'  Ins.  Co.  v.  Nltter- 
house.  11  Ind.  A.  165,  38  NE  1110. 

lon-s. — Vernon  v.  Iowa  State  Travel- 
InfT  Men's  As^oc,  138  NW  696  :  Klrk- 
patrlck  T.  Xtna.  L.  Ins.  Co.,  141  Iowa 
74,  117  NW  nil,  22  LRAN8  1265; 
Connell  Iowa  State  Traveling  Men's 
Anoe.  1>»  Zowa  444,  116  NW  820; 
Corrdl  V.  National  Acc  8oc,  186  Iowa 
SI,  114  NW  1046.  130  AmSR  294: 
Fajne       Fraternal  Acc.  Aaaoci  116 

a  C.  J.'32] 


Towa  842,  39  NW  361 ;  Games  v. 
Iowa  State  Traveling  Men's  Assoc, 
106  Iowa  281,  76  NW  683,  68  AmSR 
806 ;  Follls  v.  U.  S.  Mutual  Acc. 
Assoc  94  Iowa  436.  62  NW  807,  68 
AmSR  408,  28  LRA  78;  Jones  v.  U. 
S.  Mutual  Acc  Assoc..  92...Jowa  652, 
61  NW  485;  Sutherland  v.  Standard 
L.,  etc,  Ina  Co.,  87  Iowa  505,  64 
NW  453.  See  McCIure  v.  Great  West- 
em  Acc  Assoc,  141  Iowa  350,  118 
NW  269. 

Kan. — ^Bmployers'  LlablUty  Assur. 
Corp.  V.  Anderson,  fi  Kan.  A.  18.  47 
P  881. 

Ky. — Xtng,  L.  Ins.  Co.  v.  Mllward, 
118  Ky.  716.  82  SW  364.  26  KyL 
689  ;  Travelers'  Ins.  Co.  v.  Clark,  109 
Ky.  850.  69  SW  7.  22  KyL  902,  95 
AmSR  374 ;  Couadeau  v.  American 
Acc.  Co.,  96  Ky.  280,  2fi  SW  6,  16 
KyL  667. 

Mass. — Gar  eel  on  v.  Commercial 
Travelers'  Eastern  Acc  Assoc.,  195 
Masa  531,  81  NE  201,  10  LRANS 
961 ;  Noyes  v.  Commercial  Travelers' 
Eastern  Acc.  Assoc.,  190  Masst  171, 
76  NE  665 ;  Welnschenk  v.  .<^na  L. 
Ina  Co..  183  Mass.  312,  67  NE  242; 
Anthony  v.  Mercantile  Mut.  Acc. 
Assoc,  162  Mass.  354,  38  NB  973,  44 
AmSR  367  and  note,  26  LRA  406; 
Keene  v.  New  England  Mut.  Acc. 
Assoc.,  161  Mass.  149,  86  NE  891 ; 
Badenfeld  v.  Massachusetts  Mut.  Acc 
Assoc,  154  Mass.  77,  27  NE  769,  13 
LRA  263  and  note ;  Freeman  v.  Travel- 
ers' Ina  Co.,  144  Mass.  672,  12  NE 
372. 

Mich. — ^Hess  v.  Preferred  Masonic 
Mut.  Acc  Assoc,  112  Mich.  196,  70 
NW  460,  40  LRA  444. 

Minn. — Price  v.  Standard  L.,  etc, 
Ins.  Co.,  90  MlniL  264,  96  NW  1118. 

Mo.— Fetter  v.  Fidelity,  etc,  Co.,  174 
Mo.  256,  78  SW  692,  97  AmSR  560, 
6LXJtA  459;  Meadows  v.  Pacific  Mut 
L.  Ins.  Co.,  129  Mo.  76,  81  SW  678, 
60  AmSR  487  and  note;  McMUIen  v. 
Elder,  166  Mo.  A.  662.  185  SW  496; 
BellO'  V.  Travelen'  Protective  Aasoc, 
155  Mo.  A.  689,  135  8W  497;  Bose- 
berry  v.  American  Benev.  Assoc.  142 
Mo.  A.  652,  121  SW  786;  Jamleson  v. 
Continental  Casualty  Co.,  104  Mo.  A. 
306,  78  SW  812 ;  Crenshaw  v.  Pacific 
Mut  L.  Ins.  Co.,  71  Mo.  A.  42;  Heater 
V.  Fidelity,  etc.  Co.,  69  Mo.  A.  186. 

Mont.— MulvUle  v.  Pacific  Mut  L. 
Ina  Co.,  19  Mont  96.  47  P  660. 

Nebr. — Western  Travelers'  Acc. 
Assoc  v.  Holbrook.  65  Nebr.  469, 
91  NW  276,  94  NW  816;  Railway 
Officials,  etc.,  Acc.  Assoc  v.  Drum- 
mond,  56  Nebr.  236,  76  NW  562. 

N.  T. — Bailey  v.  Interstate  Casualty 
Co.,  8  App.  Dlv.  130,  40  NYS  618  [aft 
168  N.  Y.  723,  68  NE  1123]  ;  WilUams 
v.  U.  S.  Mutual  Acc.  Assoc.,  82  Hun 
368,  31  NYS  343  [atf  147  N.  Y.  693, 
42  NE  726]  ;  Guldenlcirch  v.  U.  S. 
Mutual  Acc  Assoc,  6  NYS  428. 

N.  C. — ^Raybum  t.  Pennsylvania 
Casualty  Co.,  141  N.  C  426,  64  SE 
283 

N.  D. — Stevens  V.  Continental  Cas- 
ualty Co.,  12  N.  D.  463,  97  NW  862. 

Oh. — North  American  Acc  Ins.  Co. 
v.  Qullck.  25  Oh.  Clr.  Ct  896  ;  Inter- 
state Casualty  Co.  v.  Bird,  18  Oh.  Clr. 
Ct  488,  10  Oh.  Clr.  Dec  211. 

Pa. — ^DouKherty  v.  Pacific  Mut  ti. 
Ins.  Co.,  164  Pa.  386,  26  A  729; 
Blehl  v.  General  Ace.  Aaaur.  Corp.,  38 
Pa.  Super.  110 ;  Price  v.  National  Acc 
Soc,  87  Pa.  Sup.  299. 

Tex. — EmfAoyen'  Liability  Aaaur. 
Corp.  V.  Bocheliek  IS  Tex.  Civ.  A.  2S8, 


35  SW  86^;  Standard  Ll,  etc.  Ins. 
Co.  v.  Koen.  11  Tex.  Civ.  A.  278,  38 

SW  133. 

Wash. — Starr  v.  JBUdb.  L.  Ins.  Co., 
41  Wash.  199,  88  P  118.  4  LRANS 
636  and  note. 

Wis. — Denoyer  v.  First  Nat  Acc 
Co..  146  Wis.  460.  180  NW  476 ;  Cronk-» 
hlte  y.  Travelers'  Ins.  Co.,  75  Wis. 
116,  48  NW  731,  17  AmSR  184. 

Can. — Cauadtan  R.  Acc  ina  Co.  v. 
Habies.  44  Can.  S.  C  886,  21  AnnCas 
916  [afC  20  Man.  69]  ;  Canadian,  etc, 
Ins.  Co^  T.  AbtNevln.  32  Can.  8.  C. 
194  raff  2  Chit  Zi.  621  (afl  88  Out 
284  )f. 

Ont—NelU  v.  Travelers'  Ina  Co.,  7 
Ont  A.  670  [aff  31.  U.  &  C.  P..  394, 
and  aff  12  Can.  S.  C.  SB]  ;  Wright  v. 
Sun  Mut  L.  Ins.  Co..  29  a  a  C.  P. 
22  L 

31.  Colo. — Lampkin  ,  v.  Travelers' 
Ins.  Cc,  11  Colo.  A.  ^49.  62  F  1040. 

Ga, — Travelers"  Iiis.  Co.  v.  Wyness, 
107  Ga.  684,  84  SE  IIS ;  Gaynor  v. 
Travelers'  Ins.  Ca,  12  Ga.  A.  601,  77 
SB  1072. 

Iowa. — Jones  v,  U.  S.  Mutual  Acc 
Assoc„  92  Iowa  662.  61  NW  486. 

N.  T.— Guldenklrch  v.  U.  &  Mutual 
Acc  Assoc,  6  NYS  428. 

N.  D. — Stevens  v.  Continental  Cas- 
ualty Co„  12  N.  D.  463,  97  NW  862. 

"ma. — Butero  v.  Travelers'  Acc  Ins. 
Co.,  96  Wis.  636,  71  NW  811. 

[a]  Xnartanoe  ot.insnrad. — ^It'  is  not 
necessary  for  defendant  to  show  that 
the  injuries  were  Inflicted  at  the  In- 
stance of  insured.  Travelers'  Ins.  Co. 
V.  McCarthy,  16  Cole  A.  351,  26  P  712, 
22  AmSR  410,  11  LRA  297. 

32.  McDermott  v.  Hawkeye  Com- 
mercial Men's  Assoc.,  (Iowa)  139  NW 
472;  Sutherland  v.  Standard  L..  etc., 
Ina  Co.,  87  Iowa  505,  54  NW  463; 
Haines  v.  Canadian  R.  Acc  Ins.  Co., 
20  Man.  69. 

[a]  Til*  fnaurar  moat  ahow  a 
oauma  oonaaotifm  between  the  In- 
toxication and  the  iniury.  Standard 
L.,  etc.,  Ins.  Co.  v.  Jones,  94  Ala. 
434,  10  S  630  (dictum)  ;  Hester  v. 
Fidelity,  etc,  Co.,  69  Mo.  A.  186. 

33.  Conboy  v.  Railway  Officials,  etc.. 
Acc.  Assoc.,  17  Ind.  A.  62,  46  NE  363. 
60  AmSR  164  and  note:  Matthes,  v. 
Imperial  Acc  Assoc.,  110  Iowa  222, 
81  NW  484;  Collins  v.  Bankers'  Acc. 
-Ins.  Co.,  96  Iowa  Sit.  «4  NW  778, 
69  AmSR  367. 

34.  Ind. — Conboy  v.  Railway  Offi- 
cials, etc,  Acc  Assoc.  17  Ind.  A.  62, 
46  NB  363,  60  AmSR  164. 

Iowa. — McCIure  v.  Great  Western 
Acc  Assoc,  141  Iowa  350,  118  NW 
269;  Correll  v.  National  Acc  Soc,  139 
Iowa  36,  116  NW  1046,  130  AmSR 
294  ;  Payne  v.  Fraternal  Aoc  Assoc., 
119  Iowa  842,  98  NW  361;  FoUls  v. 
U.  S.  Mutual  Acc  Assoc,  94  Iowa 
436,  62  NW  807.  68  AmSR  408,  28 
LRA  78. 

Mass. — Anthony  v.  Mercantile  Mut 
Acc.  Assoc,  162  Mass.  364,  88  NE 
973,  44  AmSR  367,  36  LRA  406  ; 
Keene  v.  New  England  Mut  Acc 
Assoc,  161  Mass.  149,  36  NB  891; 
Badenfeld  v.  Massachusetts  Mut.  Acc. 
Assoc,  164  Mass.  77,  27  NE  769,  13 
LRA  268  and  note. 

Mo. — ^Meadowa  v.  Pacific  Mut  L. 
Ins.  Ca,  180  Ho.  76,  31  SW  678,  50 
AmSR  487  and  note;  Jamison  v.  Con- 
tinental Casualty  Co.,  104  Mo.  A.  206, 
78  SW  812. 

N.  T.— Wllllama  v.  U.  6.  Mutual 
Acc.  Assoc,  82  Hun  268,  81  NTS  848. 
[as  147  N.  T.  «98,  48  NB  726]. 
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-walking  on  a  railroad  traek,"*^  attemptiur  to  board 
or  alight  ^rom  a  moving  train  or  oaTf  mt  negli- 
gence or  ftulnre  to  use  due  dili^ienee  for  his  per- 
sonal safety  and  protection,"  or  were  self -inflicted,*" 
or  -wetB  received  in  consequence  of  bodily  infirmity," 
or  that,  the  death  of  insured  was  caused  by  du- 
ease***  or  suicide.*^ 

[$  289]  (2)  Shifting  of  Bnrden— (a)  Effect  of 
Prima  Facie  Showing  That  Oase  within  Exception. 
When  defendant  has  introduced  evidence  which  is 
prima  facie  sufficient  to  bring  the  ease  within  one 
of  the  exceptions  of  the  policy,  it  becomes  incum- 
bent upon  plaintiff  to  disprove  such  facts  or  prove 
additional  facts  taking  the  case  out  of  the  excep- 
tion.** 

290]  (b)  Effect  of  Unnecessary  Averments 
of  Oomplatat.  The  fact  that  the  complaint  con- 
tains unnecessary  averments  negativing  conditions 
or  exceptions  will  not  shift  the  burden  of  proof 
in  respect  to  such  matters  from  defendant  to 
plaintiff." 

[$  291]  (c)  Effect  of  Statements  in  Proof  of 
Injury  or  Death.  It  has  been  considered  that  the 
burden  of  proof  will  not  be  shifted  by  the  fact 
that  plaintiff  introduces  in  evidence  proofs  of  death 
containing  statements  tending  to  show  that  insured 
vas  killed  or  injured  in,  the  breach  of  some  con- 


dition or  while  within  a  risk  excepted  in  the  policy,** 
but  thwe  is  also  authority  for  the  view  that  sneh 
statements  in  the  proofs  of  death  or  "injury  may 
impose  upon  plaintiff  the  burden  of  showing  that 
the  case  is  really  not  within  the  exception." 

[$  292]  f .  As  to  Limitations.  The  bnrden  of, 
proof  rests  upon  defendant  where  it  seeks  to  escape 
liability  on  the  ground  that  the  action  was  not; 
brought  within  the  time  required  by  the  policy.*" 

[6  293]  g.  As  to  Snm  Bealised  from  Aueas- 
mant.  Where  the  policy  provides  that  the  insun^ 
shall  not  be  liable  in  an -amount  greater  than  that 
realized  on  an  assessment  of  its  members  the  bur- 
den of  pr«of  is  on  it  to  show  that  the  amount 
realized  from  the  assessment  is  less  than  the 
amount  claimed  where  it  relies  on  that  fact  in 
reduction  of  its  liability.*^ 

'[$  294]  3.  Admissibility— a.  As  to  Oanse  of  In- 
jury or  Death — (1)  Accident  or  Disease.  Bvidenee 
that  a  brick  was  found  near  the  steps  of  insured's 
door  with  blood  on  it  has  been  held  admissible,  in 
connection  with  some  evidence  that  insured^  died 
from  a  fall,  to  show  that  he  fell  from  the  door  upoo 
the  brick.*"  Where  the  question  is  whether  the 
disability  or  death  of  the  insured  was  caused  by 
accident  or  disease,  the  insurer  may  prove  the  prior 
illness,  from  time  to  time,  of  the  mmired  with  a  i 


wis. — Bakalan  v.  Contlnentat  Cas- 
tialty  Co.,  141  WlB.  48.  122  NW  721, 
2i  LRANS  1241,  18  AnnCas  1123. 

SB.  See  McClure  t.  Oreat  Western 
Acc.  Assoc.,  141  Iowa  S60,  118  NW  269. 

[a]  FlM*  oth«r  than  hlfbwaT 
oroBdiV' — In  &n  action  on  an  accident 

Solicy  Btlputatlne  for  a  reduction  of 
le  Indemnity  for  Injuries  received 
-while  on  the  roadbed  of  any  »^  11  road, 
except  while  crossing  at  a  public  high- 
way, insurer  has  the  burden  of  prov- 
ing that  Insured  was  at  the  time  of 
the  accident  on  a  railroad  roadbed, 
and  not  on  a  hl^way  crossing.  Mc- 
Clure v.  Oreat  western  Acc,  Assoc., 
141  Iowa  350,  118  NW  2S9. 

36.  Anthony  v.  Mercantile  Mut 
Acc.  Assoc.,  162  Mass.  36^,  38  NE 
978.    44    AmSR    8«7,    36    LRA  406. 

ST.  Sutherland  t.  Standard  L.,  etc., 
Ins.  Co..  87  Iowa  SOB,  54  NW  453  ; 
Keens  v.  New  England  Mut.  Acc 
Assoc.,  161  Mass.  149,  36  NB  891; 
Badenfeld  v.  Massachusetts  Mut.  Acc. 
Assoc..  154  Mass.  77,  27  NE  769,  13 
UtA  268  and  note ;  Freeman  v.  Travel- 
ers' Ins.  Co..  144  Mass.  672,  18  NE 
372;  Meadows  v.  PaclQc  Mut.  L.  Ins. 
Co.,  129  Mo.  76,  81  SW  578,  60  AmSR 
427  and  note;  Jamison  v.  Continental 
Casualty  Co.,  104  Mo.  A.  806,  78  SW 
812;  Mulvllle  v.  Padflc  Mut.  I*  Ine. 
Co.,  19  Mont.  96,  47  P  660.  See  also 
Sutherland  v.  Standard  L.,  etc.,  Ins. 
Co.,  87  Iowa  605,  64  NW  458. 

[a]  Bodr  fouA  OB  raUxoad  tmwk. 
— Wnere  the  policy  cratains  a  proviso 
to  th«  effect  that  the  Insured  must 
nerciae  due  care  for  his  own  pro- 
tection. It  la  ineumbeDt  on  the  Insurer 
to  prove  the  lack  of  due  care,  and 
the  burdoi  is  not  shifted  by  the  fact 
that  the  body  of  the  insured  is  found 
mangled  upon  a  railroad  track  after 
'the  train  has  passed,  on  a  dark  night, 
where  there  is  no  evidence  as  to  how 
the  accident  occurred.  Anthony  v. 
Mercantile  Mut.  Acc.  Assoc.,  132  Mass. 
864.  38  NE  978,  44  AmSR  837,  2« 
LRA  406 ;  Meadows  v.  Facfflc  Mut  Ij. 
Ins.  Co.,  139  Mo.  76,  31  BW  678,  BO 
AmSR  427  and  note. 

38.  Klrkpatrlcli  v.  JBtna  Ii.  Ins. 
Co..  141  Iowa  74,  117  NW  1111,  22 
LRANS  1356. 

39.  Fidelity.  «t&,  Co.  v.  Chambers, 
98  Va.  188.  24  SE  893,  40  UtA  482 
and  note  (holding  that  such  an  ex- 
ception did  not  apply  where  it  ap- 
TMMd  that  the  insured   was  "quite 

vas  Injured  by  slliving  into 


40.  McCarthy  v.  Travelen*  Sos.  Co, 
16  F.  Cas.  No^  8,382.  8  Biss.  338. 

41.  U.  S. — Travelers'  Ins.  Co.  v. 
McConkey,  127  U.  S.  661,  8  SCt  1860, 
32  U  ed.  808 ;  Fidelity,  etc..  Co.  v. 
Love,  111  Fed.  778,  49  CCA  602 ;  Fi- 
delity, etc.,  Co.  v.  Freeman.  109  Fed. 
847,  48  CCA  692,  54  LRA  680;  Standr 
ard  L.,  etc.,  Ins.  Co.  v.  Thornton,  100 
Fed.  682,  40  CCA  664,  49  LRA  116; 
Supreme  Lodge  K.  P.  v.  Beck,  94  Fed. 
761,  36  CCA  467  [afC  181  tJ.  S.  49. 
21  SCt  632.  46  L.  ed.  741]. 

III. — Contra  Fidelity,  etc,  Co.  V. 
Weiss,  182  111.  496,  66  NE  540  [rev 
80  111.  A.  499]. 

Ind. — Travelers'  Ins.  Co.  v.  Nltter- 
house,  11  Ind.  A.  156,  38  NE  1110. 

Iowa. — Connell  v.  Iowa  State  Travel- 
ing Men's  Assoc  139  Iowa  444,  116 
NW  830. 

Md. — Travelers'  Ins.  Co.  v.  Nlcklos, 
83  Md.  470,  41  A  906. , 

N.  T.— Williams  v. '  U.  S.  Mutual 
Acc.  Assoc.,  32  Hun  268.  31  NTS  843 
[aff  147  N.  T.  69t,  42  NE  726]: 
Traphagen  v.  Fidelity,  etc.,  Cq^  46 
Hun  592,  10  NTSt  71*.  Contra  Whit- 
latch  V.  Fidelity,  etc..  Co..  140  N.  Y. 
46,  48  NE  405  [rev  71  Hun  146,  24 
NYS  6371. 

Wis. — Andrews  v.  V.  S.  Casualty  Co., 
142  NW  487  ;  Cady  v.  Fidelity,  etc, 
Co..  184  Wis.  822,  113  NW  967,  17 
LRANS  360  and  note. 

Ont — Wright  v.  Sun  Mut  L.  Ins. 
Co.,  29  U.  C.  C.  P.  221. 

40.  Anthony  v.  Mercantile  Mut.'Acc 
Aasoc,  163  Mass.  364.  83  NE  978. 
44  AmSR  337,  33  LRA  403:  TraveUera' 
Ins.  Co.  T.  Honaton,  8  Tex.  A.  Civ. 
Cao.  I  4». 

[a]  Seaaoa  fot  wtombm  o>  cau- 
road  teaok^When  Ae  Insurer  has  es- 
tablished that  the  accident  occurred 
while  the  insured  waa  walking  on  a 
railroad  track.  It  then  hecomea  the 
duty  of  the  claimant  to  show  that  the 
Insured  was  there  for  some  excusable 
reason.  Correll  v.  National  Acc  fioc. 
139  Iowa  33,  116  NW  1046,  130  AmSR 
294. 

[b]  WlMva  laaanlty  la  relied  on 

to  take  the  case  out  of  an  exception 
as  to  intentional  Injuries  the  burden 
of  proof  is  on  plaintiff.  Travelers' 
Ins.  Co.  V.  Houston,  8  Tex.  A.  Civ. 
Cas.  I  429. 

[c]  The  bordea  of  sfurwinr  a 
waiver  of  any  condition  of  the  con- 
tract is  upon  the  Insured.  Meech  v. 
National  Acc  8oc,  60  App.  Dlv.  144. 
fS  NTS  1008. 


48;  Jones  v.  U.  S.  Mutual  Acc. 
Assoc.  93  Iowa  363,  31  NW  436; 
Mulvllle  v.  Pacific  Mut  L.  Ins.  Co., 
19  Mont  96,  47  F  660. 

[a]  The  rule  ap^iea,  nltlioaffli 
Isane  la  t^cen  on  sucn  averments,  and 
the  policy  provides  that  the  exceptions 
are  conditions  precedent  Jones  v.  U. 
S.  Mutual  Ac6.  Assoc,  92  Iowa  €52, 
61  NW  485. 

44.  Supi«me  Lodge  K.  p.  v.  Beck, 
94  Fed.  761,  86  CCA  46?  [aff  181  U. 
S.  49,  21  set  632,  46  L.  ed.  741J 
(where  the  fact  that  plaintiff  intro- 
duced in  evidence  proofs  of  death 
containing  statements  that  Insured 
cK>mmlttea  suicide,  and  the  verdict  of 
a  coroner's  jury  to  the  same  effect 
was  held  not  to  shift  the  burden  <a 
proof  80  as  to  require  plaintiff  to 
prove  by  a  preponderance  of  evlden« 
that  the  death  of  insured  resulted 
from  other  causes,  even  though  such 
evidence,  standing  alone,  would  es- 
tablish the  fact  of  suicide  prima  facie). 

45.  HUI  V.  Mtna,  U  fna  Ca.  150 
N.  C.  1,  '63  SE  124  (holding  that 
where  tiie  proofs  of  loss  alleged  that 
decedent  was  injured  while  stepplnf 
from  a  moving  train,  which  was  a 
risk  not  Insured  against  the  burden 
was  on  plaintiff  to  show  that  such 
statement  was  erroneous  in  fact  and 
that  evidence  that  plaintiff  swore  to  the 
proofs  on  reliance  of  hearsay  state- 
ments was  not  sulBclent  to  avoid 
them).  See  also  Prudential  Ins.  Ca 
V.  BreuBtle,  41  SW  9.  19  KyL  614 
(holding  that  where  the  proofs  of 
death  wowed  that  Insured  came  to 
his  death  by  his  o«-n  hand  and  act  no 
recovery  could  be  had  on  a  policy  ex- 
cluding a  recovery  for  death  by  suicide 
unless  some  satisfactory  explanation  of 
such  proof  was  given,  or  until  it  bsi 
been  withdrawn;  and  that  where  it 
was  averred  that  the  woota  were  fur- 
nished merely  as  evMenee  of  death 
and  for  no  other  purpose,  the  burden 
of  proof  was  on  the  claimant  to  es- 
tablish such  fact  where  It  had  been 
denied  by  a  rejoinder). 

46.  AUlboae  v.  Fidelity,  etc.  Ca, 
(Tex.  Civ.  A.)  32  SW  669 ;  Starr  v. 
..Btna  L.  Ins.  Co..  41  Wash.  IBS,  lOi 
83  P  113.  4  LRANS  333  [quot  Cye]. 

47.  Gnau  v.  Masons'  Fraternal  Acc. 
Assoc,  109  Mich.  527,  67  NW  64(  (to 
holding  for  the  reasui  that  such  tut 
is  peculiarly  within  the  knowledge  of 
the  insurer). 

4S.   Fadflo  Mut    L.    Ins.   Cc  r. 
Shields,  (Ala.)  33  S  71. 
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lisease  between  which  and  the  disability  or  death 
-here  is  a  probable  eansal  eonneetion;**  but  evidence 
it  prior  illness  is  not  admissible  where  its  probable 
mmeetioQ  with,  or  relevancy  to,  the,  peculiar  dis- 
ifaility  or  death,  the  cause  of  which  is  the  sabject 
>£  inquiry,  is  not  ^ovn.™  To  rebnt  evidence,  or 
refute  the  supposition  that  disease  was  the  cause 
if  the  disability  or  death,  plaintiff  may  show  the 
^ared's  habit^  health,  vigor,  and  abiUty  to  per- 
form, contiaaons  hard  labor  np  to  the .  time  of  the 
injory;'^  and  evidence  of  the  physical  and  mental 
condition  of  insured  just  prior  to  the  accident  is 
admissible  to  show  that  insured  was  in  fair  con- 
dition at  the  time  of  the  accident,  and  not  a  con- 
firmed invalid.'^  But  evidence  that  insured  appeared 
to  be  in  good  health  is  inadmissible.*" 

Plaintiff  ia  not  limited  to  facts  included  in  the 
proof  of  disability  furnished  by  him  as  a.  prelimi- 
nary- to  the  bringing  of  the  acti<m  in  introdaeing 
evidence  in  the  action  itself.*^ 

[f  2951  (2)  Intentional  Injury  by  Third  Person. 
Any  evidence  which  tendd  to  show  that  the  injury 
to  insured  was  intentionally  inflicted  by  a  third 
person  or  which  constitutes  a  link  in  the  chain  of 
proof  necessary  to  establish  such  faet  is  admissible,'' 
even  though  it  be  in  its  nature  circumBtantiaL"*  But 
the  indictment  of  a  third  person  for  the  murder  of 
insored  is  not  admissible,"  and  as  a  general  rule 
the  reeords  of  eriminal  courts  showing  the  dis- 
position of  prosecution  for  injnries  intentionally 
inflicted  are  not  competent  evidence  to  establish 
any  fact  in  a  suit  on  an  accident  policy."  And  the 
reecHrd  of  a  pardon  for  the  erime  of  killing  the 
insured  is  likewise  inadmissible  to  prove  that  the 
injuries  were  intentionally  inflicted." 

DedAntions  of  a  third  person,  made  on  the  night 
insured  was  killed,  to  the  effect  that  he  intended 


to  kill  insured  if  be  found  him  at  his  house,  are 
admissible  to  show  an  intentional  killing  of  in- 
sured, where  insured  was  found  dead  near  the 
house  of  defendant;^  but  evidence  as  to  what  a 
certain  person  said-  the  day  after  insured's  death 
as  to  his  having  killed  him  is  inadmissible  as  being 
too  remote."^  ; 

296]  (3)  Suicide.  For  the  purpose  of  over- 
coming the  presumption  against  suicide  evidence 
trading  to  show  the  insured's  intemperate  habits, 
liis  embarrassed  financial  circumstances,  and  his 
disposition  to  worry  about  his  affairs  is  competent," 
as  is  also  evidence  of  the  condition  of  his  health.** 
But  evidence  of  acts  not  indicative  of  any  suicidal 
intent  is  not  competent;"  nor  is  evidence  of  the 
insanity  and  suicide  of  members  of  his  family  ad- 
missible where  there  is  an  entire  absence  of  evi- 
dence tendi:^  to  show  that  he  was  insane  or  disposed 
to  suicide."  Evidence  tending  to  show  that  in 
ease  of  instant  death  there  is  an  involuntary  and 
immediate  rigidity  of  muscles  causing  the  band 
of  a  suicide  to  cling  to  the  weapon  need  is  com- 
petent where  a  weapon  was  found  near  by  but  not 
in  the 'hand  of  the  ixmured." 

The  dedarationB  of  insnred.  made  within  a  short 
time  preceding  his  death,  which  tend  to  show  an 
intent  to  eomndt  suicide  are  admissible;"^  but  sneh 
declarations  are  not  admi^ible  when  made  a  Con- 
siderable time  before  death.""  Declarations  of 
insured  as  to  his  intention  to  go  by  boat  to  a 
locality  near  which  his  body  was  found  floating  in 
the  water  are  competent  to  support  the  theonr  that 
his  death  was  due  to  accidental  drowning."^ 

[(  297]  (4)  Self-inflicted  Injury.  Evidence  of 
insured's  need'of  money  has  been  held  competent 
on  an  issue  as  to  whether  the  injuries  were  self- 
inflicted."  ^ 


tf.  Young  V.  Hallway  Mail  Assoc, 
126  Mo.  A.  325.  334,  103'  SW  667 
(where  the  Insured  was  disabled  by 
hemorrbatrea  ot  the  lungs,  and  tbe 
court  EtM:  "Evidence  ot  prior  hemor- 
rhages of  the  lungs,  or  other  lung 
troubles  would  have  been  competent, 
aa  such  evidence  would  have  tended 
to  show  the  hemorrhages  plalntUX  had 
after  tike  Injury  ware  not  necessarily 
auned  I17  a  lesion  of  his  lungs,  but 
resulted  from  tbelr  diseased  condli 
tlon"),  „ 

[a]  VMfttaOBT  pbowlatf  tbe  Itmlth 
ef  insnzed  ttom  lila  l»aaoT  until 
Us  last  slOaeaa  is  admissible  to 
show  irhether  hia  death  was  caused 
by  accident  or  disease.  McCarthy  v. 
Travelers'  Ins.  Co..  16  P.  Cas.  No. 
S.682.  8  BISS.  8«£,  8  InsU  SOS. 

[bl  Vbm  z«oelpt  of  a  penalon  by 
insured  Is  evidence  that  he  was  af- 
fected with  a  bodily  Inflnnlty,-  but  is 
not  conclusive.  Black  v.  Travellers' 
Ins.  Co.,  121  Fed.  78S,  E8  CCA  14, 
tl  LBA  600. 

60.  Toung  T.  Railii^  Mall  Aasoc, 
1»  Mo.  A.  826,  108  8W  «57  (holding 
tbat  the  insurer  cannot  prove  that  the 
biBured,  prior  to  his  Injury,  on  several 
occasions  had  to  procure  leave  of 
absence  or  leave  to  lay  off  work,  on 
account  of  illness). 

51.  Travelers'  Ins.  Co.  v.  Murray, 
16  Colo.  296,  86  P  774,  26  AmSR  267. 

69.  Ten  Broeck  v.  Travelers'  Ins. 
Co.,  6  NYSt  100.  See  also  Wilkinson 
V.  .fitna  U  IBS.  Co.,  840  111.  205,  88 
NB  660,  180  AmSR  269,  26  LRANS 
126C. 

63.  Sharp©  V.  Commercial  Travel- 
ers' Mut  Acc  Assoc.,  130  lod.  92, 
n  NE  358. 

64.  Noyes  V.  Commercial  Travellers' 
Eastern  Acc.  Assoc.,  190  Mass.  171, 
It  NE  6CS. 

65.  .AKna  li.  Ins.  Co,  v.  Vandecar, 
U  Fed.  SS8,  10  CCA  4S. 


[a]    Wlier*  tbe  lurared  was  UUad 

07  a  runs  hot  wound  the  Insurer  may 
prove  a  dispute  or  ill  feeling  between 
the  Insured  and  his  alleged  assailant, 
and  the  confessions  of  the  assailant 
made  at  ,the  time  of  surrendering 
himself  to  an  officer  within  a  half  hour 
after  insured's  death;  but  confessions 
made  after  the  surrender  to  the  officer, 
or  which  are  not  a  part  of  any  res 
gestsB,  are  Incompetent  Masons'  Fra- 
temV  Acc  Assoc.  v.  Blley,  65  Ark. 
261.  45  SW  684. 

.  se.  Standard  L..  etc.,  Ins.  Co.  v. 
Askew,  11  Tex.  Civ.  A.  69,  88  SW  81 
(where  It  was  contended  that  Insured 
was  Intentionally  killed  by  a  tiilrd< 
person,  and  evidence  that  the  sheriff 
made  a  search  for  such  third  person 
after  the  death  of  Insured,  and  could 
not  find  him,  was  held  admissible  as 
tending  to  show  that  such  third  per* 
son  did  the  killing). 

[a]  Threat  as  evidence  of  Inten- 
tion.—The  fact  that  the  person  by 
whom  the  Insured  Is  allege  to  have 
been  killed  armed  himself  a  short  time 
before  the  killing,  and  stated  that  he 
was  going  home,  and  that  If  he  found 
the  Insured  he  was  going  to  kill  him, 
Is  admissible  as  tending  to  show  both 
that  he  killed  the  Insured  and  that  he 
did  It  Intentionally.  Standard  etc., 
Ins.  Co.  v.  Askew,  11  Tex.  CIv.  A. 
69.  32  SW  31. 

B7.  Masons'  Fraternal  Acc.  Assoc. 
V.  Riley,  66  Ark.  261,  46  SW  684; 
Standaro  L.,  etc.,  Ins.  Co.  v.  Askew, 
11  Tex.  Civ.  A.  69,  82  SW  31. 

68.  Robinson  v.  U.  3.  Mutual  Acc 
Assoc,  <8  Fed.  826  [att  74  Fed.  10,  20 
CCA  868]  ;  Harceau  v.  Travelers'  Ins. 
Co.,  101  Cal.  888.  IS  P  86«.  8«  P 
818 

[a]  mebnttlaff  evldeaoe  of  meatia 
inmmonslbUlty  of  assailants — Where 
plaintiff  offers  evidence  tending  to 
show  that  tbe  person  wbo  Is  allesed 


to  have  Inflicted  the  intentional  1n- 

Jurles  was  not  mentally  responsible, 
efendant  cannot,  for  the  purpose  of 
refuting  the  evidence,  introduce  the 
record  of  Qie  criminal  conviction  of 
such  person  for  tbe  assault  upon  the 
insured.  Marcean  v.  Travelers'  Ina. 
Co.,  101  CaJ.  888.  86  P  856,  18  P 
818. 

09.   Masons*  Fraternal  Acc  Assoc 
V.  Riley,  66  Ark.  261,  46  SW  684. 
'  50.    Standard  I>.,  etc.,  Ina.  Co.  v. 
Askew.  11  Tex.  Civ,  A.  59,  32  SW  31. 

61.  Masons'  Fraternal  Acc  Assoc 
V.  Riley,  66  Ark.  261,  46  SW  684. 

69.  Furbuflb  v.  Murland  Casualty- 
Cc,  181  Mich.  884.  81  NW  ISS,  lOO 
AmSR  606. 

as.  Cady  v.  Fidelity,  etc,  Co,  184 
Wla.  822,  118  NW  967,  17  IJtAKS  860. 

64.  Continental  Ins.  Co.  v.  Del- 
peuch,  82  Pa.  226.  ~ 

66.  Union  CJasualty,  etc,  Co.  v. 
Goddard,  76  SW  832,  26  KyL.  1086. 

68.  Washburn  v.  National  Acc  Soc, 
10  NTS  866  (where,  the  body  of  Inw 
sured  having  been  found  lying  on  tile 
ground  with  a  bullet  hole  In  his  head, 
the  right  hand  lying  at  the  right  side 
uncUnched,  and  a  pistol  with  an  empty 
chamber   lying   between   the   legs,  a 

[>hy8l(i1an'8  testimony  to  the  effect  that, 
n  cases  of  instantaneous  death,  there 
Is  an  involuntary  and  Immediate 
rigidity  of  the  muscles  which  would 
cause  the  hand  to  clutch  the  pistol 
and  render  It  impossible  for  insured, 
after  shooting  himself,  to  have  placed 
it  where  found,  was  held  admissible). 

67.  Rens  v.  Northwestern  Mut.  Re- 
lief Assoc,  100  Wis.  266,  76  NW  991. 

88.  Jenkln  v.  Paclilc  Mut  L.  Ir~ 
Co.,  131  Cai,  121,  68  P  180. 

68.  Landon  v.  Preferred  Acc. 
Co^  43  App.  Dlv.  487,  60  NTS  188 
167  N.  T;  577.  60  NE  1114]. 

TO.  Smerson  v.  Casualty  Co 
Aroerlpa,  808  Haas.  814.  94  NB  4i 


Digitized  by 


Google 


500  [1C.J.] 


ACCIDENT  INSURANCE 


[§§  298-304 


[$  298]  (6)  Voluntary  Exposure  to  Unnecessary 
Danger.  The  insurer  cannot,  for  the  purpose  of 
creating  a  presumption  of  voluntary  exposure  to 
nnnecessary  danger,  show  that  the  insured  was  in 
th^  habit  of  voluntarily  exposing  himself  to  a 
known  and  unnecessary  danger.''^  In  an  action  on 
an  accident  insurance  policy,  claimed  to  have  been 
forfeited  by  the  insured's  voluntary  or  unnecessary 
exposure  to  danger  contrary  to  the  policy,  in  which 
it  appeared  that  the  insured  was  killed  by  a  train 
after  he  had  been  put  off  of  another  train  on  which 
he  claimed  to  have  been  riding  as  a  passenger, 
evidence  as  to  the  details  of  the  difficulty  which  took 
place  between  the  insured  and  the  conductor  who 
ejected  him  was  properly  excluded,  on^  evidence 
as  to  his  ejectment  and  the  manner  in  which  he 
fell  to  the  ground  being  admissible  on  the  question 
X)t  his  mental  and  physical  condition  when  struck 
by  the  other  train.  ' 

299]  (6)  OontriVntory  Negligenoe.  A  custom 
of  insured  to  do  acts  of  a  reckless  character  can- 
not be  shown  for  the  purpose  of  supporting  a 
contention  that  his  death  was  the  result  of  his 
own  negligence.^  In  rebuttal  of  evidence  tending 
to  show  contributory  negligence  on  the  part  of 
insured  plaintiff  may  introduce  evidence  tending 
to  establish  the  fact  that  it  was  physically  impos- 
sible'for  the  &ct8  to  have  been  as  contended  by 
defendant." 

li  3001  (7)  Intoxication.  On  the  question  of 
intoxication  at  the  time  of  the  accident  a  witness 
who  had  the  opportunity  to  observe'^  -may.  state 
whether  the  insured  appeared  to  be  intoxicated/' 
but  testimony  of  a  physician  who  attended  the 


insured  at  a  hospital  that  he  smelled  liquor  in  the 
insured's  breath  is  not  admissible,  when  it  is  ud- 
certaih  how  long  a  time  elapsed  between  the  injury 
and  the  time  when  he  reached  the  hospital;" 'and 
evidence  that  the  insured  was  intoxicated  when  last 
seen  alive,  his  body  having  been  found  after  the 
expiration  of  some  weeks,  is  not  evidence  of  in- 
toxication at  the  time  of  the  injury."  Where  in- 
sured was  found  dead  in  front  of  a  house  evidence 
that  he  had. previously,  when  intoxicated,  attempted 
to  jump  from  the  window  was  held  inadmissible;" 
and  it  has  also  been  held  that  evidence  of  the 
drinking  habits  of  insured,  standing  alone,  was 
irrelevant  and  immateriaL"** 

301]  (8)  Violation  of  Bnles  of  Corporation. 
Evidence  of  a  custom  or  usage  of  people  generally 
to  cross  a  railroad  track  at  tiie  point  where  insured 
was  killed  is  admissible  on  an  isaae  aa  to  whether 
insured  was  killed  while  'violating  a  rule  ^;ainst 
crossing  railroad  tracks."^ 

3CK3j  (9)  Opinion  Evldenco.  The  opinions  of 
witnesses  generally  as  to  how  an  accident  occurred 
or  an  injury  was  inflicted  are  inadmissible,^  and 
attendants  and  relatives  who  are  not  experts  eannot 
testify  as  to  the  cause  of  the  death  of  insured.^ 

[$  303]  (10)  Dodarationsofllunirod.**  Declara- 
tions or  statements  of  insured  as  to  the  cause  of 
his  injury  made  at  or  near  the  time  or  place  of 
the  injury  are  admissible  aa  a  part  of  the  res  gests 
but  his  declarations  as  to  the  cause  of  the  injury 
made  some  time  after  the  evratt  and  not  part  of 
the  res  gesta  eannot  be  admitted,"  even  though 
made  to  his  attending  physician." 

[$  804]    (11)  Facts  Developed  at  Autopsy.  Facts 


71.  Mulvllle  V.  Pacific  Mut.  L.  Tna. 
Co.,  19  Mont.  95.  47  P  650  (hoWlng 
that  where  the  insured  was  killed  by 
a  train,  the  circumstances  of  the  ac- 
cident being  unknown,  the  Insurer 
could  not  prove  his  habit  of  jumping 
on  and  off  trains  and  elevators  in 
motion). 

7a.  Powell  V.  Travelers  Protective 
Assoc.,  160  Mo.  A.  671,  HO  SW  939 
(holding  also  that  evidence  that  It 
was  a  common  thing  for  people  to  walk 
on  the  tracks  at  the  place  Insured  was 
walklnK  was  properly  excluded  in  ab- 
sence of  an  offer  to  show  that  Insured 
knew  of  such  use  of  the  tracks).  « 

73.  Mulvllle  v.  Pacific  Mut.  L.  Ins. 
Co.,  19  Mont  95,  47  P  «50  (holding 
that  the  insurer  could  not  show  the 
insured's  custom  of  Jumping  on  and 
off  moving  trains  In  order  to  create 
a  presiunptlon  that  by  such  act  he 
sustained  the  injuries  which  resulted 
dn  his  death). 

74.  Mulvllle  v.  Pacific  Mut  Ins. 
Co..  19  Mont  95,  47  P  650  (where. 
Insured  having  been  killed  by  a  rail- 
road train,  it  was  shown,  on  the 
Issue  of  contributory  negligence,  that 
he  was  found  between  the  rails  of  the 
track,  and  it  was  held  permissible  to 
show  In  rebuttal  the  space  between 
the  cars  and  the  track,  since  It  tended 
to  establish  the  fact  that  It  was  a 
physical  Impossibility  for  Insured  to 
nave  been  between  the  cars  and  the 
track  without  being  more  badly 
crushed).  „ 

76.  Campbell  v.  Fidelity,  etc.,  Co.. 
109  Ky.  661.  60  SW  492,  22  KyL 
1295. 

'  70.  Cook  V.  Standard  Lu.  etc.,  Ina 
Co..  84  Mich.  12,  20.  47  NW  B68 
(where  the  court  B&Id :  "A  witness 
may  Mate  whether  or  not  a  person 
had  the  appearance  of  being  fntoxl- 
cated.  and  such  statonent  of  appear- 
ance would  be  the  statement  of  a 
fact"). 

[a]     Oondnot  and  maBwr  of  «p— ch. 

—And  one  who  has  testified  that  the 
Insured  was  sober  may~-  properly  be 
asked  as  to  his  conduct  and  manner 


□f  speech  at  the  time,  Campbell  v. 
Fidelity,  etc.,  Co.,  109  Ky.  661,  60 
SW  492.  22  KyL  1295. 

77.  Sutherland  v.  Standard  L.,  etc., 
Ins.   Co,  87   Iowa  606,   54  NW  463. 

78.  couadeau  v.  American  Acc.  Co., 
96  Ky.  280,  25  SW  6,  15  KyL  667. 

79.  Travelers'  Ins,  Co,  v.  Harvey, 
82  Va.  949,  5  SB  658. 

80.  James  v.  Merchants'  Life,  etc., 
Co.,  118  Minn..  146.  136  NW  582. 

81.  Duncan  v.  Preferred  Mut.  Acc. 
Aaaoc,  59  N.  T.  Super.  145,  18  NTS 
620  [aff  129  N.  T.  622,  29  NB  1029]. 

82.  Continental  Casualty  Co.  v. 
Todd,  82  Ark.  215,  101  SW  168. 

83.  American  Acc.  Co.  v.  Fldler, 
35  SW  905,  18  KyL  161. 

64.  to  Intention  to  commit  sui- 
cide flee  supra  S  296. 

85.  U.  S. — Travellers*  Ins.  Co.  v. 
Mosley.  8  Wall,  397,  19  L.  ed.  437; 
Travelers'  Protective  Assoc.  v.  West, 
102  Fed.  226,  42  CCA  284  ;  North 
American  Acc.  Assoc.  v.  Woodson,  64 
Fed.  689,  12  CCA  892. 

Colo. — Union  Casualty,  etc,  Co.  v. 
Mondy,  IS^Colo.  A.  395.  71  P  677. 

Ky.' — New  York  Fidelity,  etc.,  C!a 
v.  Cooper,  137  Ky.  644,  126  SW  111. 

N.  Y. — Ten  Broeck  v.  Travelers*  Ins. 
Co.,  e  NYSt  100  [aff  116  N.  T.  668, 
22  NB  1134]. 

Pa. — Van  Eman  v.  Fidelity,  etc., 
201  Pa,  537,  61  A  177. 

Wis. — Hall  V.  American  Masonic 
Acc.  Assoc..  86  Wis.  618,  67  NW  366. 

Ont — Youlden  v.  London  Guarantee, 
etc,  C»>.,  28  Ont.  L.  161  [aff  26  Ont 
L.  76,  4  DomLR  721,  *  OntWN  MS, 
81  OntWB  674].  ^ 

[a]  Vaaally  mob  dMflaratloBS  or 
rtatmiante  mnvt  b»  eentMnponuMona 
(1)  .with  the  accident  or  Injury.  Na- 
tional Masonic  Acc  Assoc  v.  Shryock, 
78  Fed.  774.  20  CCA  3:  Globe  Acc. 
Ins.  Co.  V.  Qerlsch.  183  HI.  626,  46  NB 
663,  54  AmSR  486  and  note;  HaU  v. 
American  Masonic  Acc  Assoc,  86  Wis. 
518.  57  NW  366.  (2)  But  It  has  been 
said  that  under  certain  circumstances 
they  may  form  a  part  of  the  res 
gesue,  althousb  made  some  time  after 


the  occurrence  of  the  accident  or  In- 
Jury.  Travellers'  Ins,  Co.  v.  Mosley, 
8  Wall.   (U.  S.)   397.  19  L.  ed.  437. 

86.  U.  S. — Travelers'  Protective 
Assoc  V.  West  102  Fed.  226,  42  CCA 
284 ;  National  Masonic  Acc.  Assoc  v. 
Shryock,  78  Fed.  774,  20  CCA  3. 

Cal, — Jenkln  v.  Pacific  Mut.  L.  Ins. 
Cc.  131  Cal.  121,  63  P  180. 

Colo. — £kiuitable  Mut  Aca  Assoc.  v. 
McCluskey,  1  Colo.  A.  4TS,  29  P  38S. 

D.  C. — Patterson  v.  Ocean  Acc,  etc, 
Corp..  25  App.  46. 

111. — Globe  Acc.  Ins.  Co.  v.  Oerfach, 
163  III.  625.  46  NB  668,  54  AmSR 
486  and  note  [rev  61  HI.  A.  140]. 

Ky. — Omt>erg  v.  U.  S.  Hutnal  A<*C 
Assoc,  101  Ky.  803,  40  SW  869.  19 
KyL  462,  72  AmSR  413. 

Pa. — Keefer  v.  Pacific  Hut.  L.  Tni. 
Co.,  201  Pa.  448,  61  A  S66,  98  AmSR 
822  and  note. 

Tex. — Travelers'  Protective  Assoc.  v. 
Roth,  (Civ.  A.)  108  SW  1039. 

Wis. — Hall  V.  American  Masonic  Acc, 
Assoc.,  86  Wis.  618,  57  NW  366. 

[a]  Wlier*  the  Inanrw  IntrodvoM 
soon  atatemant*  la  •rtdMo*  it  can- 
not claim  that  the  Introduction  by  the 
claimant  of  the  same  declarations  made 
to  other  parties  is  erroneous.  Modem 
Woodmen  Acc.  Assoc  v.  Shryock.  54 
Nebr.  250,  74  NW  607,  89  LBA  826: 
Van  Bman  v.  Fidelity,  etc.,  C^.,  201 
Pa.  637,  51  A  177. 

87.  Globe  Ace.  Ins.  Co.  v.  Gerlsch, 
168  111.  625,  46  NB  668.  64  AmSR 
486  and  note  [aff  «1  III.  A.  140,  and 
foil  David  T.  Commercial  Uut.  Acc 
Co.,  166  III.  A.  4901.  Coatra  Dabbert 
V.  Travelers'  Ins.  Co.,  8  Ctoc  Super. 
(Oh.)  98  (holding  tliat  the  declarsr 
tions  of  the  insured  made  to  his 
physician,  who  prescribes  for  him,  and 
on  whlcli  the  opinion  of  the  physician 
is  In  part  founded,  are  competent  evi- 
dence). 

[a]  Statuasnt  In  eonneotlon  with 
professional  trsatmsnt^—Bvldence  of 

a  statement  relating  to  an  Injury  made 
by  insured  to  bis  physician  thirty-siz 
hours  after  the  physician  ivaa  called 
was  not  admlssUde  aa  part  of  the  res 
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developed  at  an  autopsy  on  the  body  of  insured 
are  adiniasible  for  the  purpose  of  showing  the  cause 
of  death.«» 

305]  (12)  Vtrdict  of  Ooronflr's  Jury.  That 
the  verdiet  of  a  coroner's  jury  ia  competent  as 
eridesee  of  the  cause  of  death  has  been  both  af- 
firmed" and  denied.** 

306}  b.  As  to  Obanctar  of  Injniy  or  Pbysi- 
dl  Oondltioi^d)  Aeti  Dons  1^  insured.  Evid^oe 
that  insured,  a  physician,  vrote  a  number  of  pre- 
sniptionB  duii^  tiie  time  of  his  alleged  total  dis- 
ability, without  charge,  is  inadmissible  to  rebut 
evidence  in  r^;ard  to  4he  pwmanent  character  of 
his  injury."* 

307]  (3)  Decdantioiis  of  Inmred.  Declara- 
tions by  insured  as  to  his  present  conation,  ills, 
paina,  and  symptoms,  to  whomsoever  made,  are 
competent.** 

[S  308]  (S)  TesUnumy  of  ^bmred.  Insured  may 
testify  as  to  his  ability  to  work  after  the  accident,^ 
and  may  also  give  evidence  of  his  suffering  and 
sleeplessness,  as  tending  to  show  incapacity  to  work, 
although  not  as  an  independent  element  of  damages.*^ 

[i  309]  (4)  Testimony  of  Physieiaii.  A  physi- 
eian  may  testify  as  to  the  physical  condition  of 

gtttm  where  such  statement  did  not 
purport  to  have  been  made  In  connec- 
tion with  the  professional  treatment 
Equitable  Mut.  Acc.  Assoc  v.  Mc- 
Cluskey;  1  Colo.  A.  4J»,  29  P  888. 

88.  Sun  Acc.  Assoc.  v.  Olson,  69 
DL  A.  217. 

[a]  Aatopar  p«rfoniwd  wttbomt 
aoUo*  to  iBsnMT^-r-Svidence  In  favor 
of  the  heneS  clary  acquired  by  an 
autopsy  on  the  body  of  the  Insured. 
iB  not  rendered  Incompetent  by  reason 
of  a  failure  to  notify  the  Insurer  of 
the  time  and  i^ace  of  holding  the 
autopsy  where  there  Is  no  provision 
In  the  policy  requiring  such  notifica- 
tion, but  the  weight  of  such  evidence 
may  be  affected  by  proof  of  secrecy 
or  partisanship  in  the  conduct  of  the 
autopsy.  Sun  Acc.  Assoc.  -  v.  Olson, 
59  III.  A.  217. 

88.  Genna  v.  Continental  Casualty 
Co.,  167  111.  A.  413.  See  also  New 
York  Fidelity,  etc,  Co.  v.  Welse,  80 
III.  A.  499  [rev  on  other  grounds  182- 
III.  496,  B6  NG  K401  (where  the  ad- 
mission of  the  verdict  at  a  coroner's 
Jury,  with  an  Instruction  that  It  was 
not  conclusive,  was  approved ) . 

[a1  roUey  rsqttfxbur  xwoords  of 
eoTonsn*  In^iustB  wlw  proofs  of 
ileatli. — ^Where  the  policy  provides 
that  proof  of  death  should  contain, 
In  case  or  a  coroner's  inquest  upon 
the  body  of  the  deceased,  a  copy  of 
the  verdict  and  all  the  evidence  on 
which  the  verdict  was  based,  plalntllT 
may  trffer  as  evidence  the  verdict  so 
furnished  as  proof  of  the  performance 
of  the  condltlona  of  the  policy.  Mutual 
U  Ins.  Cc  V.  Laurence.  8  111.  A.  492. 

Ml  XtiiA  L.  Ins.  Co.  V.  HIiward, 
lis  Ky.L  716,  $2  BW-  894,  26  Kyi. 
i89.  99.  XrA  28&  and  note.  4  AnnCas 
1098;  r>ouKherty  v.  Pacific  Mut  L. 
Ins.  Co..  164  Pa.  386,  26  A  739. 

91.  Preferred  Acc.  Ins.  Co.  v.  Gray. 
133  Ala.  482,  26  S  617. 

93.  U.  S. — Travellers'  Ins.  Co.  V. 
Uosley.  8  Wall.  397.  19  U  ed.  487. 

D.  C. — Patterson  v.  Ocean  Acc,  etc, 
Corp.,  25  App.  46. 

111. — Olobe  Acc.  Ins.  Co.  v.  Oerlsch, 
163  III.  626,  45  NE  663,  64  AmBR 
486  tair  61  m  A.  140]. 

Ky. — Omberg  v.  U.  S.  Mutual  Acc. 
Amoc.  101  Ky.  303,  40  SW  909,  19 
KyL  462.  72  AmSR  413. 

N.  T, — Ten  Broeck  v.  Travelers*  Ins. 
Co.,  e  NYSt  100  [aff  116  N.  T.  663, 
:S  KE  1184]. 

Wash. — Starr  v.  .Altua  U  Ins.  Co., 
41  Wash.  199,  88  P  118,  4  UlANS 
63«. 

WiM. — ^Hall  American  Masonic 
Acc.  Aseoc,  86  Wis.  618,  67  UW  S«0. 


insured  at  the  date  of  the  trial,  as  bearing  on  the 
question  of  permanent  disability  j""  bat  a  written 
report  of  the  physician  concerning  the  physit^al 
condition  of  insured,  made  for  the  purpose  of  fur- 
nishing the  insurer  with  information  to  aid  it  in 
determining  whether  to  allow  or  reject  the  claim, 
is  not  admissible  to  show  claimant  'a  condition  at 
the  time  of  the  action."* 

[$  310;;^  (6)  Hospital  Besister.  A  hospital  regia- 
tor  showing  the  disease  with  which  a  patient  is 
afflicted'  is  not  competent  evidence  to  prove  the 
fact.*' 

[$  311]  c.  As  to  Notice  or  Pioofs  of  Ii^vrf 
or  DisaUUty— (1)  In  OanaraL  Proofs  of  injury 
or  death  are  admissible  in  evidence  for  the  purpose 
of  showing  their  sufficiency,  or  that  they  have  been 
furnished  as  required ;  but  they  are  not  evidence  of 
any  facta  stated  therein,**  and  it  is  the  duty  of 
the  court  so  to  limit  them.**  The  admission  of 
evidence  as  to  proofs  of  death  famished  after  the 
expiration  of  the  time  limited,  which  is'  not  relied 
on  by  the  jury,  is  not  a  reversible  error.'- 

[$  312]  (2)  Verbal  Notice.  Where  the  com- 
plaint  sufficiently  avers  a  waiver  of  written  notice, 
a  verbal  notice  may  be  proved  by  paroL' 


ra]  Xm  Matai^Where  the  ques- 
tion was  whether  a  fall  from  a  wagon 
was  the  sole  cause  of  death,  Jt  was 
held  that  a  statement,  "It  was  a  hard 
one,"  made  by  Insured  to  a  witness 
when  getting  up  after  having  fallen 
from  the  wagon,  and  meaning  that  he 
was  badly  hurt,  and  also  a  statement 
made  by  Insured  to  a  customer  at  his 
store  the  same  evening,  "I  am  feeling 
badly,"  and  &  statement  to  his  wife, 
made  on  returning  home,  that  "hla 
head  was  terrible,"  were  admissible 
as  part  of  the  res  gestte.  Hall  v. 
American  Masonic  Acc.  A^soc,  86  Wis. 
618,  67  NW  366. 

-  [b]  opinion — ^A  declaration  that 
blood  found  In  discharges  came  from 
the  kidneys  br  bladder  Is  Incompetent, 
although  made  to  a  physician.  Pre- 
ferred Acc.  Ina  Co.  V.  Gray,  128  Ala. 
482,  26  S  617. 

[c]  adml— IWH^  aralBSt  bma- 
flolarr  iofrtag  vested  latarMt, — ^Where 
a  vested  interest  passes  to  the  txme- 
flclary  under  the  policy,  statements  of 
the  Insured  as  to  his  physical  condi- 
tion made  after  the  issue  of  the  policy 
are  not  admissible,  since  he  Is  not  a 
party  In  Interest,  and  he  cannot  dpstmy 
or  affect  the  vested  Interest  of  the 
beneficiary  by  his  unsworn  statements. 
Railway  Officials,  etc;,  Acc.  Assoc.  v. 
Coady,  80  111.  A.  663  :  Swift  v.  Mas.'»- 
chusettB  Mut.  U  Ins.  Co.,  63  N.  T. 
186,  20  AmR  622;  i<awls  v.  American 
Mut.  L  Ins.  Co.,  27  N.  T,  288,  84 
AmD  280. 

[d]  Wlwn  Istanal  of  bMuOelary 
not  TMtea.~Where  the  Insured  has 
the  right  to  change  the  beneficiary  at 
his  win,  hla  declarations  as  to  his 
physical  condition  are  competent 
against  the  beneficiary  suing  for  the 
death  Indemnity.  Steinhausen  v.  Pre- 
ferred Mut.  Acc  Assoc,  69  Hun  336, 
13  NTS  36. 

03.  Lyon  V.  Railway  Pass.  Assur. 
Co.,  46  Iowa  631. 

[a]  CoBolnsion  of  witness. — A 
question  to  Insured,  "What  was  your 
physical  ability  to  perform  labor  or 
business  of  any  kind  for  nine  or  ten 
weeks  after  the  Injury?"  was  not  ob- 
jectlonatle  as  calling  for  a  concliislon. 
Lyon  v.  Railway  Fasa  Assur.  Co.,  46 
Iowa  631. 

M.  Olobe  Acc,  Ins.  Co.  v,  Helwig, 
13  Ind.  A.  539,  41  NE  976,  66  AmSR 
247  ;  Continental  Casualty  Co.  v. 
Wynne,  36  Okl.  325.  129  P  16. 

95.  Preferred  Acc.  Ins.  Co.  v.  Gray, 
123  Ala.  482,  26  S  617  (holding  that 
a  physician  may  testify  as  to  evi- 
dences of  Intemal  injury). 


[a]  OpfiBloaa  of  a  pltyslelaa  based 
upon  facta  not  stated,  as  to  whether 
death  was  occasioned  by  Injuries  re- 
ceived, are  not  admissible.  Foster  v. 
New  York  Fidelity,  etc..  Co.,  99  Wis. 
447,  76  NW  69.  40  LRA  833. 

(b]  FrivUeged  oomannloation^ 
The  Insurer  cannot  introduce  the  tes- 
timony of  the  physician  of  the  Insured 
as  to  bis  condition,  whether  the  physi- 
cian's Information  has  been  gained  by 
observation  or  from  statements  of  the 
Insured,  such  Information  being  gen- 
erally a  privileged  communication. 
Frader  v.  National  Masonic  Acc.  Assoc., 
96  Iowa  149,  68  NW  601. 

86.  McMahon  v.  Supreme  Council 
O.  C.  F.,  64  Mo.  A.  468. 

[a]  A  prellmlaary  report  Is  inad- 
missible to  show  'the  nature  of  the 
disease  which  confined  insured.  Gen- 
eral Acc.  Ins.  Co.  y.  Hayea,  62  Tex. 
Civ.  A.  872,  118  SW  990. 

•7.  Price  V.  Standard  L..  etc.  Ins. 
Co..  99  Minn.  264,  96  NW  1118. 

99.  Ga. — Travelers'  Ins.  Co.  v. 
Sheppard.  86  Oa.  751.  18  SE  IS. 

Kan. — Modem  Woodmen  of  Ameri- 
ca V.  Gerdom,  72  Kan.  391,  395,  82 
P  1100.  2  LRANS  809,  7  AnnCas 
670  [dt  Cyc) ;  United  Commerolal 
Travelers  v,  Barnes,  78  Kan.  893,  809, 
80  P  1020.  82  P  1099,  7  AbnCas  809 
[clt  CycJ. 

Md. — 'Travelers'  Ins.  Co.  v.  NIcklas,' 
88  Md.  470,  41  A  906. 

Mass. — Tralser  v.  Commercial  Trav- 
elers' Eastern  Acc  Assoc.,  202  Mass. 
292,  88  NE  901. 

Mich. — Cook  V.  Standard  L.,  etc., 
Ins.  Co.,  84  Mich.  12,  47  NW  668. 

Mo. — Crenshaw  v.  Pacific  Mut  L. 
Ins.  Co.,  63  Mo.  A.  678. 

Pa.- — People's  Mut.  Assoc  v.  Smith, 
126  Pa.  317,  17  A  606,  12  AmSR  87G. 

Wis.— Foster  v.  New  York  Fidelity, 
etc,  Co.,  99  Wis.  447.  76  NW  69.  40 
LRA  838. 

See  Fisher  v.  Travelers'  Ins.  Co.,  124 
Tenn.  450,  188  SW  316,  AnnCasl918D 
1244. 

[a]  Vhere  thare  la  mo  ooatrovwy 
»■  to  fnmlahlBg  proofa  'of  loss  or 
their  sufflclency  it  Is  error  to  permit 
them  to  be  read  to  the  Jury.  Qx>lc  v. 
Standard  L.,  etc,  Ins.  Co.,  84  Mich. 
12,  47  NW  568. 

99.  Crenshaw  v.  Pacific  Mut.  I* 
Ins.  Co..  63  Mo.  A.  678, 

1.  Railway  Officials'  Acc.  Ai^soc  v. 
Armstrong.  22  Ind.  A.  406,  53  N]S 
1037. 

2.  Commercial  Travelers'  Mut.  Acc 
Assoc  V.  ^rlngsteen.  88  Ind.  A.  667. 
66  NB  978. 
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[$  313]  (3)  Diligence.  Where  the  insorer  re- 
lies for  its  defense  on  a  forfeitnre  for  failure  to 
famish  proofs  of  injury  or  death  within  the  time 
limited,  letters  written  to  it  by  or  in  behalf  of 
plaintiff  are  competent  to  show  a  diligence  excusing 
delay,' 

314]  <4)  AdmiBBion  in  Answer.  Where  the 
answer  admits  due  proof  of  death,  but  denies  that 
such  proofs  establish  that  death  was  caused  by 
accident,  plaintiff  may  read  the  admissions  to  the 
jury  without  reading  the  denial* 

[$  315]  d.  As  to  Fraud,  Ooncealment,  or  Uis- 
take.  An  application  for  insurance  containing  a 
false  statement  is  admissible  to  show  fraud  In  the 
procurement  of  the  policy."  Evidence  of  a  con- 
versation between  insured  and  an  officer  of  the 
insurer,  upon  &  matter  wholly  unconnected  with 
the  contract  of  insurance,  is  inadmissible  to  show 
a  fraudulent  concealment  of  a  material  fact  which 
would  vitiate  the  policy;'  nor  is  a  letter  written 
by  plaintiff's  attorney  to  the  n^nager  of  defendant, 
which  is  offered  merely  to  show  that  a  personal 
interview  was  requested  with  respect  to  adjustment 
of  ft  claim,  admissible;^  but  evidence  that  insured 
was  in  straitened  pecuniary  (dreumstancea  and 
needed  money  at  the  time  when  he  took  oat  the 
policy  has  been  held,  admissible  on  the  question 
whether  the  policy  was  fraudulently  procured." 
Where  it  is  contended  that  insured  has  suppressed 
facts  as  to  his  bodily  condition,  it,  is  competent  to 
show  that  the  agent  who  took  the  application  of 
insured  knew  of  this  defect,  althou^,  in  his  ap- 
plication, insured  stated  that  he  was  free  £rom  any 
bodily  infirmity.' 

Mistake.  Parol  evidence  is  competent  on  the 
question  of  a  mistake  by  the  insurer's  agent  in 
making  out  the  application  for  the  insured.^"  Evi- 
dence of  the  insured's  continued  disability  and  of 
correspondence  with  the  insurer  where  a  larger 
indemnity  was  requested  is  competent  on  the  ques- 
tion of  the  insured's  ezeasable  mistake  in  signing 
the  release.^^ 

[(  316]  6.  As  to  Authority  of  Agent.  Circulars 
'and  other  advertising  matter  issued  and  distributed 
by  the  insurer  containing  no  restrictions  as  to  the 
persons  insurable  under  a  particular  class  of  poli- 


cies, and  of  which  circular  the  insured  had  informa- 
tion before  making  application  for  a  poli^  in  the 
particular  class,  are  competent  evidence  to  show 
that  there  were  no  restrictions  in  the  contract 
binding  the  insured,  and  that  the  agent  of  the 
insurer  had  authority  to  issue  such  unrestricted 
policies.^' 

317]  f .  As  to  OuBtonls  and  Usages— (1)  Of 
Insnrer.'^  Testimony  of  a  witness  that  he  heard 
an  agent  of  an  accident  company  say  that  the 
company  took  orders  on  employers  for  the  payment 
of  premiums  and  held  them  until  the  employee  had 
mon'ey  to  his  credit  is  inadmissible  to  show  a  cus- 
tom of  insurer  to  take  such  orders,  it  not  beit^ 
shown  that  such  agent,  at  the  time  of  making  the 
statement,  was  acting  as  agent  of  the  company  in 
question.** 

318]  (2)  Of  Fartlcnlar  Occapation.  Insured 
may  show  the  common  practice  among  people  of  a 
certain  occupation  whae,  under  the  policy,  he  is 
permitted  to  do  the  acts  (instomaxy  in  such  oeenpa- 

tion." 

319]  ff.  As  to  Membership  In  Belief  Associa- 
tion. On  an  issue  as  to  claimant's  membership  in 
a  relief  associationf  an  agent,  officer,  or  servant  of 
the  association  may  testify  that  claimant  bad  never 
been  accepted  as  a  member;'*  but  declarations  of 
one  not  an  ^ent,  oflleer,  or  servant  of  the  associa- 
tion that  a  part  of  insuied's  wages  had  been  de- 
ducted by  his  employer  for  dues  owing  to  the 
association  are  not  admissible.*^ 

[$  320]  h.  As  to  Payment  of  Premium.  A 
recital  of  the  piolicy  that  the  premium  has  been 
paid  cannot  be  contradicted  by  parol  or  extrinsic 
evidence,*"  except  in  case  of  fraud  in  obtaining 
the  policy.*'  The  fact  that  insured  continued  to 
work  for  his  employer,  a  railroad  company,  is  not 
evidence  tending  to  show  that  he  left  the  amount 
of  an  order  on  his  employer,  accepted  in  lieu  of  a 
cash  premium,  in  the  hands  of  the  paymaster  of  the 
company." 

[$  321]  i.  As  to  Waiver  of  Conditions  or  For- 
feitures— (1)  In  OeneraL  A  waiver  of  conditions 
may  be  shown  by  evidence  of  the  obvious  condition 
and  fkeial  expression  of  the  insured  at  the  time  of 
making  the  application,  as  such  evidence  tends  to 


3.  SimmonB  v.  Western  Travelers' 
Acc.  Assoc.,  79  Nebr.  20.  112  NW  865. 

4.  Jones  v.  U.  8.  Mutual  Acc. 
.Aaaoc..  92  Iowa  662,  61  NW  486. 

B.  Bowyn  v.  Continental  Casualty 
Co..   (W.  Va.)   78  3E  1000. 

6.  Mallory  v:  Travelers  Ins.  Co., 
47  N.  T.  B2,  7  AmR  410  (where  the 
defense  was  that  insured  was  guilty 
of  a  fraudulent  concealment  of  ma- 
terial facta  which  vitiated  the  policy, 
and  it  appeared  that  some  time  pre- 
vious to  the  issuance  of  the  policy 
insured  had  been  a  canvasser  for 
applications  for  insurance  with  Insurer, 
that  Id  a  conversation  with  the  presi- 
dent of  the  Insurer  he  stated  that  he 
could  procure  a  great  number  of  ap- 

fllcations,  that  the  president  then  told 
Im  that  he  must  be  cautious,  as  the 
company  did  not  wish  to  insure  In- 
sane persons,  and  that  some  years 

Rrevlous  insured  had  been  Insane  and 
ad  been  sent  to  an  asylum  for  about 
three  months  and  had  been  discharged 
as  cured,  and  had  been  sane  ever 
since,  and  It  was  held  that  the  con- 
versation was  Inadmissible  as  tending 
to  show  that  there  was  a  fraudulent 
misrepresentation  of  material  facta) . 

7.  Dulany  v.  Fidelity,  etc.,  Co.,  106 
Md.  17,  S6  A  614. 

8.  Bverson  v.  Casualty  Co.  of 
America,  20S  Mass.  214,  94  NE  459. 

t.   Travelers'  Ins.  Co.  v.  Thornton, 


119  Ga.  4BB,  46  BB  678;  FoHette  v. 
U.  S.  Mutual  Act  Aasoc.,  107  N,  C. 
240,  12  SE  m,  22  AmBR  878.  12 
LRA  316. 

10.  Wilder  V,  Preferred  Mut  Acc. 
Assoc.,  14  NYS  865. 

11.  Sheanon  v.  Pacific  Mut.  I..  Ins. 
Co.,  88  Wis.  507,  53  NW  878. 

13.  Pacific  Uut.  L.  Ins.  Co.  v. 
Frank.  44  Nebr.  320,  62  NW  464. 

13.  With  T«apeot  to  dafanlta  In 
payiiMut  of  pmnlnnu  see  Intra  f  827. 

14.  Pacific  Mut.  L.  Ins.  Co.  v. 
Walker,  67  Ark.  147,  68  SW  675. 

18.  Pacific  Mut.  li.  Jns.  Co.  v. 
Snowden,  68  Fed.  342,  7  CCA  264 
(where  insured  was  permitted  by  his 
policy  to  attend  cattle  In  transit  on 
cars  and  to  do  whatever  was  custom- 
ary amonff  reasonably  pnident  cattle 
dealers  under  like  circumstances,  and 
evidence  of  this  character  was  held 
admissible  in  an  action  for  Injuries 
received  while  looking  after  cattle  at 
a  way  station). 

le.  National  L,,  etc.,  Ins.  Co.  v, 
Lokey,  166  Ala.  174,  52  S  45 :  Balti- 
more, eta,  Bmployees*  Relief  Assoc.  v. 
Post,  122  Pa.  679,  IB  A  88B,  9  AmSR 
147,   2   LRA  44. 

[a]  Vestlmony  of  a  m*dloal  ax- 
anilsar  of  the  association  is  admissible 
on  such  an  Issue,  Baltimore,  etc., 
Bmployeu*  Relief  Anoc  v.  Post,  128 


Pa.  679,  16  A  885,  9  AmSR  147.  2 
LRA  44. 

17.  Baltimore,  etc.,  Employees'  Re- 
lief Assoc.  V.  Post.  122  Pa.  579.  IS  A 
SS6,  9  AmSR  147,  2  LRA  44  (so  hold- 
ing aa  to  declarations  of  a  paymaster 
of  a  railroad  by  which  Insured  was 
employed,  such  paymaster  having  no 
express  authority  to  make  such  dec- 
larations or  to  make  the  deduction, 
even  though  the  constitution  and  by- 
laws of  the  association  authorized  the 
company  to  deduct  dues  from  tb« 
wages  of  members). 

18.  Provident  1^  Ins.  Co.  v.  Fuinall, 
49  111.  180. 

19.  Standard  Acc.  Ins.  Co.  v.  Frled- 
enthal.  1  Colo.  A.  5,  27  P  88  (holding 
that  a  policy  signed  and  delivered  to 
Insured  by  an  agent  of  the  company, 
which  read  that  the  policy,  "In  con- 
sideration of  the  representations  la 
the  application  .  .  .  and  of  thirty- 
seven  dollars  and  fifty  hundredths, 
does  hereby  insure,"  etc.,  imputed  the 
payment  of  the  premium  prior  to  its 
delivery  as  the  consideration  therefor, 
and  could  be  Impeached  only  by  show- 
ing that  it  had.  been  obtained  Im- 
properly or  fraudulently  In  such  a 
manner  as  to  negative  the  fact  of  Its 
legal  and  voluntary  delivery  by  the 
conu>any). 

Mi.   Farrell  v.  American  EmpkiyeraT 
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establish  the  agent's  knowledge  of  hie  physical 
defects;'*  and  a  waiver  of  forfeiture  for  nonpay- 
ment of  premiums  may  be  phown  By  proof  that  the 
insurer  did  not  strictly  enforce  the  condition.''.  On 
a  question  of  waiver  of  forfeiture  for  failure  to 
famish  proofs  of  loss  within  the  prescribed  time 
the  proofs  anbseqaaatly  furnished  at  the  request 
of  the  insurer  are  competent." 

3221  <2)  Dedantioiu  of  Ingnrer.  Declarar- 
tima  made  by  the  inaorer  to  a  third  person  denying 
lability  on  the  poliey  are  admissible  to  show  a 
waiver  of  the  notice  required  by  the  policy.'^ 

[S  323]  (3)  OoBTersstioa  between  Insnred  and 
Officer  of  Oranpuy.  Evidence  of  an  alleged  con- 
versation betwe^  insured  and  the  secretary  of  the 
insurer  in  whieh  insured  claimed  to  have  given  a' 
verbal  notice  of  his  injury  is  admissible  under  an 
auction  in  the  complaint  of  a  waiver  of  the  etm- 
dition  requiring  writtra  notice  of  the  injury  to  be 
pven  to  the  seeretaiy  of  the  insurer  at  the  home 
office.* 

[(  324]  (4)  Writttn  Btatoment  of  Family  Fhy- 
lidan.  A  statement  of  insured's  family  physician 
as  to  insured's  physieal  condition,  procured  and 
sent  to  the  insurer  at  its  request,  is  admissible  in 
evidenee  to  show  a  waiver  by  the  insurer  of  the 
formal  proofs  of  loss." 

[f  325]  j.  As  to  Change  of  Occnpation.  Where 
the  question  in  issue  was  whether  insured  had 
changed  his  occupation  to  one  more  hazardous,  or 
at  the  time  of  his  injury  was  engaged  in  doing  an 
aet  pertaining  to  a  more  hazardous  occupation,  the 
court  properly  excluded  testimony  as  to  what  clas- 
nBcation  the  company  would  have  placed  insured 
in  under  the  evidence.'' 

'  U  326]  k.  Ab  to  Oanso  of  Absence  Where  In- 
flnred  Disappears.  The  mere  disappearance  of  the 
insured  does  not  give  rise  to  a  presumption  of  his 
death,  and  it  is  not  competent,  for  the  purpose  of 
proving  his  death  or  creating  a  presumption  thereof, 
to  diow  that  his  fand^  believed  him  to  be  dead,  at 
their  conduct  evidencing  such  belief."  But  the 
domestie  relations  of  the  insnnTd  may  be  shown 
as  throwing  }ight  on  the  cause  of  his  continued 
absence,**  althonj^  a  mere  rumor  that  insured  is 
not  d«^d,  but  has  absconded  for  the  purpose  of 


UablUtr  nn.  Ca.  9t  Vt  lit,  U  A 
478. 

81.  U.  8.  Health,  etc..  Zna.  Co.  v. 
Clark,  41  lad.  A.  US.  U  NB  761). 

as.  Crowder  v.  Continental  Caa- 
oaltr  Co.,  116  Ma  A.  6S6,  tl  SW 

[a]   OooTM  of  ooDttnet  of  Ismttwr. 

— On  the  18SU8  whether  Insurer  iHuIng 
u  accident  policy  stipulating  for  the 
payment  of  premlumB  In  monthly  In- 
stallments from  the  wa-gea  of  Insured 
valved  a  forfeiture  for  nonpayment  of 
nontbly  installments,  evidence  of  in- 
surer's course  of  conduct  In  collecting 
premiums  on  policies  of  coemployees 
of  Insurer  similarly  situated  was  com- 
petent to  show  its  position  with  regard 
to  past  defaults  of  Insured,  and  evi- 
dence of  a  subsequent  payment  by 
the  employer  of  the  past-due  premium 
of  Insured,  made  in  Uie  regular  course 
of  business,  was  also  compete-nt.  Loftis 
V.  Pacific  Mut  li.  Ina.  Co.,  38  Utah 
632,  114  P  1S4. 

33.  Foster  v.  Fidelity,  etc..  Co.,  99 
Wis.  447,  7E  NW  «9,  40  LRA  S33: 
Sheanon  v.  Pacific  Mut.  I«.  Ins.  Co., 
«  Wis.  E07,  SS  NW  878. 

[a]  SiMli  proofs  are  oompetent 
fialy  to  slurw  th»  waiver  and  not  as 
■dlnnatlve  evidence  of  any  fact  stated. 
Foster  v.  Fidelity,  etc-  Co..  99  Wis, 
44T.  7K  NW  S9.  40  LRA  SSI. 


84,  Employers'  Uabllltr  Assur. 
^^^hJS-  Rochelle,  IS  Tex.  Cir.  A.  282, 
36  8W  869. 

[a]   Aflwdeato—  of  aa  agwat  are 

Inadmissible  as  part  of  res  gestn. 
Standard  L.,  etc.,  Ins.  Co.  v.  Hollo- 
way,  73  SW  796,  24  KyL.  1866. 

aft.  Commercial  Travelers'  Mut.  Acc. 
Assoc.  V.  Springsteen,  23  Ind.  A.  657, 
66  NE  978. 

ae.  Sheanon  v.  Padflc  Mut.  Ij.  Ins. 
Co„  83  Wis.  607.  63  NW  878.. 

87.  Soott  v.  Pennsylvania  Casualty 
Co.,  240  Pa.  341.  87  A  963. 

88.  Travelers'  Ina  Co,  v.  Sheppard, 

85  Ga.  761,  12  SE  18. 

89.  Travelers'  Ins.  Co.  v.  Sheppard, 

86  Oa.  761,  12  SE  18. 
[a]    Bvtdeaoe  that  lasnrsd  and  Us 

wife  Uvea  happily  together  up  to  the 
time  of  his  disappearance  Is  admissible 
on  an  Issue  as  to  whether  he  Is  dead 
or  has  disappeared  merely  on  the 
theory  that,  there  being  nothing  un- 
happy in  the  domestic  life  of  Insured, 
he  would  be  more  likely  to  return.  If 
he  had  disappeared,  than  if  his  do- 
mestic life  had  been  unhappy.  Travel- 
ers' Ins.  Ca  V.  Sheppard.  86  Oa.  761, 
12  SE  18. 

80.  Travelers'  Ins.  Co.  v.  Kieppard, 
16  aa,  761,  12  8E  18. 

M.  Travelers*  Ina.  Ca  v.  Sheppard, 
SB  Oa.  T61,  IS  SB  IS  (where  ft  was 


defrauding  the  company,  will  not  justify  a  refusal 
to  pay  the  loss.*" 

Declarations  and  acts  of  third  persons.  Where 
it  is  contended  on  the  one  hand  that  insured  is 
dead,  and  on  the  other  that  he  has  disappeared 
merely,  declarations  and  acts  of  third  persons  who 
were  with  insured  at  the  time  of  his  death  or  dis- 
appearance are  admissible  as  a  part  of  the  res  gests, 
but  statements  made  after  they  have  abandoned 
their  search  for  his  body  are  not  so  admissible.'^ 

[$  327]  L  As  to  Identity  of  Beneficiary.  Where 
the  name  of  the  beneficiary  and  his  relationship  to 
the  insured  is  stated  in  uie  policy,  and  a  person 
bearing  sueh  name  and  claiming  such  relationship 
exists,  parol  evidence  that  a  person  having  the 
same  name,  but  bearing  a  different  relationship  to 
^isured,  was  intended  as  the  benefieiazy,  is  inad- 
missible." 

[4  328}  m.  As  to  Release.  A  letter  written  by 
insured  to  an  agent  of  the  company,  inquiring  as  to 
his  right  to  recover  for  a  total  disabiUfy,  and  the 
agent's  zep^  stating  that  he  thought  the  company 
would  not  allow  the  claim,  but  that  he  would  for- 
ward it,  and  would  be. glad  if  the  company  would 
allow  it,  have  been  held  admissible  in  evidence  on 
the  question  as  to  whether  effect  should  be  given 
to  a  release."  Insured  may  show  by  parol  evidence 
that  he  can  neither  read  nor  write  the  English 
.language,  for  the  purpose  of  avoiding  a  release  of 
claims  signed  by  him  in  ignorance  of  its  contents." 

[$  329] .  n.  By-Laws  of  Insurer.  Whefe  the  loss 
is  payable  by  assessments  the  articles  and  by-laws 
of  the  association  may  be  introduced  in  evidence 
for  the  purpose  of  showing  the  amount  assessable 
against  each  member  ahd  the  method  of  collecting 
such  assessments."  But  -  where  a  statute  requires 
a  copy  of  the  by-laws  to  be  attached  to  the  poliey 
or  application  the  by-laws  cannot  be  put  in  evidence, 
over  plaintiff's  objection,  when  not  so  attached." 

[i  330]  0.  UortaUty  Tables.  Mortality  tables 
are  inadmissible  to  show  the  amount  of  weekly 
benefits  reeoTerable  on  account  of  an  inability  to 
work," 

331]  p.  Policy.  A  policy  attached  to  the 
petition  is'admissible  in  evidence  without  the  appli- 
cation on  which  it  was  issued,  although  the  poUey 

shown  Qiat  Insured  and  two  of  the 
witnesses  were  on  a  hunt;  that  the 
witnessee  left  Insured  to  go  down  the 
river  in  a  boat  while  they  want  by 
land,  and  that  one  witness  shortly 
after  heard  a  irunshot,  and,  on  runnlnir 
to  the  boat,  found  that  insured  had 
disappeared,  wheretipfm  he  called  the 
other  witness  and  they  both  began  to 
search  for  Insured,  and  It  was  held 
that  the  spontaneous  declarations  of 
the  first  witness  to  the  other,  when 
informing  him  of  the  disappearance 
of  Insured,  and  also  while  prosecuting 
the  search,  and  evidence  that  first 
witness  looked  "wild  and  excited," 
were  admissible  as  a  part  of  the  res 
gestse). 

38.  Standard  X^,  etc.,  Ins.  Co.  t. 
Taylor,  12  Tex.  Civ.  A.  886,  84  SW 
781. 

33.  Sheanon  v.  Pacific  Mut.  !>.  Ins. 
Co.,  83  Wis.  607,  68  NW  878. 

34.  Lord  V.  American  Mut.  Ace. 
Assoc..  89  Wis.  19,  41  NW  298,  46 
AmSR  816,  28  LRA  741. 

35.  Columbian  Acc.  Co.  v.  Sanford, 
60  111.  A.  424. 

36.  Pickett  V.  Pacific  Mut.  L  Ina 
Co.,  144  Pa.  79,  22  A  871.  27  AmSR 
618,  13  LRA  661. 

87.  Baltimore,  etc.,  Employees'  Re- 
lief Ajwmx  v.  Post,  122  Pa.  679,  16  A 
SSB.  S  AmSR  147.  2  44. 
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refers  to  Bnch  application  and  makes  it  a  part 
thereof,  and  although  the  application  contains  mfit- 
ters  not  in  the  policy  which  are  declared  therein 
to  be  warranties.^  The  fact  that  th^  beneficiary 
in  the  policy  is  not  designated,  by  the  same  name 
as  plaintiff  does  not  render  the  policy  inadmissible 
where  the  two  names  refer  to  the  same  person."" 

[$  332]  q.  Becflipt  for  Benefits.  The  knowledge 
of  insured  as  to  the  meaning  of  the  phrase  "total 
disability  to  labor"  cannot  be  shown  by  receipts 
formerly  given  by  him  for  benefits/* 

[$  333]  r.  Oonformity  to  Proofs  of  Injury  or 
Death.  In  the  production  of  evidence  on  the  trial, 
plaintiff  is  not  bound  or  limited  by  the  details  of 
fact  or  evidence  contained  in  the  proofs  of  injury 
or  death,**  unless  an  estoppel  arises  by  reason  of 
the  t&et  that  a  misstatement  in  the  proofs  ha^ 
prejudiced  the  insurer  in  its  defense/'  Accordingly 

38.  Travelers'  Ins.  Co.  v.  Sheppard, 
S5  Ga.  751,  12  SE  18. 

39.  Factflc  Mut  Is.  Ins.  Co.  v. 
Shields,  (Ala.)  62  S  71  (holding  that 
the  policy  sued  on  was  admissible  In 
evidence,  although  the  beneficiary  was 
named  therein  as  "Savannah  Mealln," 
while  plalntUTs  name  was  "8a.vamiah 
Shields^*). 

40.  Baltimore,  etc.  Employees'  He- 
llef  Assoc  V.  Post,  122  Pa.  679,  IS 
A  886,  9  AtnSR  147,  2  LRA  «4. 

41.  Kmployers'  Liability  Assur. 
Corp.  V.  Anderson,  5  Kan.  A.  18,  47 
P  331 ;  Noyea  v.  Commercial  Travel- 
lers' Eastern  Acc.  Assoc.,  190  Mass. 
171,  7*  NB  SCE;  American  Acc.  Ins. 
Co.  V.  Nortoent,  91  Tenn.  1,  18  SW 
895. 

[a]  ninatratloii^A  statement  that 
the  Insured  quit  work  on  a  particular 
day,  which  was  some  days  after  the 
occurrence  of  the  accident,  will  not 
bind  him  as  a  declaration  that  he 
was  not  Immediately  disabled,  where 
hla  physicians  state  that  hls>  disability 
was  immediate.  Wall  v.  Continental 
Casualty  Co.,  Ill  Mo.  A.  504,  86  BW 
491. 

[b]  A  mlastatamant  of  tht  at- 
tmOSnt  physician  as  to  the  cause  of 
Injury  or  death,  inadvertently  made, 
is  not  binding  on  the  Insured  or  bene- 
ficiary, but  the  true  fact  may  be  shown 
by  independent  evidence.  Wilder  Cas- 
ualty Co.  V.  Sheppard,  81  Kan.  8S1, 
69  P  651,  47  LRA  6B0. 

[c]  BTotla*  of  Itttantloii  to  ooatro- 
vert^The  ■  better  rule  Is  that  state- 
ments In  the  proofs  of  loss  are  binding 
and  conclusive  only  until  by  pleading 
or  otherwise  the  claimant  gives  the 
insurer  notice  of  a  mistake  and  & 
determination  to  controvert  the  state- 
ments. Travelers'  Ins.  Co.  v.  Melick, 
«6  Fed,  178,  12  CC^A  644.  27  LRA  629. 

43.  Employers'  Liability  Assur. 
Corp.  V.  Anderson,  6  Kan.  A.  IS,  47 
P  331. 

t  43.  Wlldey  Casualty  Co.  v.  Shep- 
pard. 61  Kan.  361,  59  P  651,  47  LRA 
660;  Stevens  v.  Continental  Casualty 
Ca.  12  N.  D.  463.  97  NW  862. 

44.  Stevens  v.  Continental  Casualty 
Co.,  12  N.  D.  463.  97  NW  862. 

48.    Travelers'  Ins.  Co.  v.  Nicklas, 
88   Md.   470.   41  A  906. 

46.  Simpklns  v.  Hawkeye  Com- 
mercial Men's  Assoc.,  148  Iowa  548, 
126  NW  192;  .^Etna  L.  Ins.  Co.  V.  Qrlf- 
fln.  (Tex.  CIv.  A.)  123  SW  482;  Trav- 
elers' Protective  Assoc.  v.  Roth.  (Tex. 
Civ.  A)  108  SW  1039. 

(a1  BvldMiM  onatliir  a  Imw*  ans- 
plolon  that  death  was  due  to'accldent 
Is-lnsufllcient.  National  Assoc.  of  R. 
Postal  Clerks  v.  Scott,  165  Fed.  92, 
83  CCA  662. 

47.  New  York  Acc.  Ins.  Co.  v. 
Clayton,  69  Fed.  659.  8  CCA  21S;  StuU 
V.  U.  S.  Health,  etc.,  Ins.  Co..  (Ky.) 
115  SW  234;  Kephart  v.  Continental 
Casualty  Co.,  17  N.  D.  380,  116  NW 
849;  French  v.  Ftdeltty,  etc.,  Co.,  186 
Wis.  259,  115  NW  869,  17  LRANS 
1011;  Butero  v.  Travelers'  Acc  Ins. 


Co.,  96  Wis.  630,  71  NW  811.  85  AmSR 
61. 

[a]    InJnxlM  while  TtolatiBff  law. — 

Proof  of  the  criminal  act  beyond  a 
reasohable  doubt  is  not  required  In 
order  to  warrant  a  verdict  and  deci- 
sion In  support  of  the  exception  that 
insured  was  injured  while  violating 
the  law  but  a  preponderance  of  evi- 
dence as  in  other  civil  cases.  Is  suf- 
ficient. New  York  Acc.  Ins.  Co.  t. 
CUyton.  69  Fed.  659.  8  CCJl  218; 
Welch  V.  Jugenheimer.  S8  Iowa  11, 
8  NW  678,  41  AmR  77;  .iBtna  Ins.  Co. 
V.  Johnson,  11  Busb  (Ky.)  687,  31 
AmR  223;  Hoffman  T.  Western  <M.  A 
F.  Ins.  Co..  1  La.  Ann.  816;  Ellis  v. 
-Buszell,  60  Me.  S09.  11  AmR  204; 
Knowlefl  V.  Sci*lbner,  57  Me.  495 ; 
Schmidt  V.  New  York  "Union  Mut.  F. 
Ins.  Co.,  1  Gray  (Mass.)  629;  Roth- 
schild V.  American  Cent.  Ins.  Co.,  62 
Mo.  366;  Folsom  v.  Brawn,  25  N.  H. 
114;  Matthews  v.  Huntley,  9  N.  H. 
146;  Kane  v.  Hlbernla  Ins.  Co.,  39 
N.  J.  L.  697,  23  AmR  239;  Young  v. 
Kdwards,  72  Pa.  25-7;  Bradlsh  v.  Bliss, 
85  Tt.  326;  Blaeser  v.  Milwaukee 
Mechanics'  Mut.  Ins,  Co.,  37  Wis,  31, 
19  AmR  747;  Washington  Unlon'Jns. 
Co.  V.  Wilson,  7  Wis.  169. 

48.  [a]  Srldenoe  held  sniBolent 
see  Fiflellty,  etc.,  Co.  v.  Egbert,  84 
Fed.  410.  28  CCA  281  (where  the  In- 
sured, being  in  good  health,  took 
hts  pistol  and  left  the  house  he- 
fore  daylight  In  hla  nightshirt,  tell- 
ing his  wife  that  he  was  going  down 
to  settle  those  dogs,  and  his  dead 
body '  was  found  In  a  lot  near 
the  gate  with  two  plstolshot  or  gun- 
shot wounds,  around  which  his  shirt 
was  burned  with  powder) ;  Fidel- 
ity, etc.,  Co.  V.  Meyer,  (Ark.)  152  SW 
995;  Stout  v.  Pacific  Mut.  L.  Ins.  Co., 
130  Cal.  471,  62  P  732  (where  Insured 
came  to  his  death  in  an  overturned 
boat,  and  his  son,  who  was  with  him 
at  the  time,  testified  that,  as  the  boat 
turned  over,  his  father  was  struck 
a  blow  on  the  head  which  experts 
testified  might  cause  death,  even 
though  the  coroner's  Inquest  resulted 
In  a  verdict  of  death  from  heart  dis- 
ease): Kennedy  v.  .^na  L.  Ins.  Co., 

148  IlL  A.  278  TafC  242  111.  896.  90  NE 
292];  Continental  Casualty  Co.  v. 
Lloyd.  1«S  Ind.  112,  78  NE  824;  Pra- 
der  V.  National  Masonic  Acc.  Assoc., 
95  Iowa  149,  63  NW  «01  (where 
insured  broke  his  leg,  which  turned 
black,  the  discoloration  extending 
finally  to  the  whole  body,  insured  be- 
ing in  great  pain  at  the  time  of  his 
death);  Travelers'  Ins.  Co.  v.  Davles, 
152  Ky.  600,  163  SW  966;  Maryland 
Casualty  Co.  v.  Burns,  149  Ky.  550, 

149  SW  867:  Travelers'  Ins.  Co.  v. 
McTnemey,  (Ky.)  119  SW  171  (loss  of 
eye):  Stull  v.  U.  S.  Health,  etc.,  Ins. 
Co..  (Ky.)  115  SW  234;  Continental 
Casualty  Co.  v.  Hunt,  90  SW  1066,  28 
KyL  1006:  .ffitna  L.  Ins.  Co.  v.  Mil- 
ward.  118  Ky.  71«.  82  SW  864,  26  KyL 
689,  68  LRA  28S  and  note,  4  AnnCas 
1092;  Standard  L..  etc,  Ins.  Co.  v. 
Thomas.  17  8W  375.  IS  KyL  688 


where  the  statements  in  the  proofs  are  made  upon 
hearsay  they  do  not  estop  the  beneficiary  from 
proving  the  true  facts,"  especially  when  they  were 
made  by  a  guardian  who  sues  in  behalf  of  his  ward,** 
or  a  stranger  acting  without  authority.*" 

[$  334]  4.  Weight  and  Soficiency— 4.  Zn  Gen- 
eral. Plaintiff  is  not  required  to  make  oat  his  case 
by  evidence  establishing*  his  right  to  a  recovery 
beyond  a  reasonable  doubt,  but  it  is  sufficient  that 
he  brings  the  case  within  the.,  purview  of  the  policy 
by  a  fair  preponderance  of  evidence,"  and  the  same 
rule  applies  as  to  affirmative  defenses,  which  when 
established  by  a  fair  preponderance  of  evidence,  are 
sufficient  to  defeat  recovery.*^  Reference  is  made  in 
the  notes  to  a  number  of  illustrative  eases  in 
which  the  courts  have  considered  and  passed  upon  the 
sufficiency  of  the  evidence  adduced  to  show  that  the 
death  of,  or  injury  to,  insured  was  due  to  accident,** 

(where  Inshred,  a  well  and  strong 
man.  became  sick  Immediately  after 
his  injury  and  never  recovered  from 
the  sickness  or  the  wound,  although 
the  physicians  attending  him  testiQed 
that  he  died  of  typhoid  fever,  which 
could  not  be  produced  by  a  bruise, 
and  his  nurse,  while  stating  that  he 
did  not  have  typhoid  fever,  admitted 
that  he  had  some  other  fever  which 
It  was  admitted  mlKht  be  produced  by 
a  bruise) ;  CheswelT  v.  Fraternal  Acc. 
Assoc,  199  Mass.  267.  86  NE  96;  Lud- 
wig  V.  Preferred  Acc.  Ins.  Co..  113 
Minn.  510,130  NW&:  Loeaeh  v.  Union 
Casualty,  etc.,  Co.,  176  Mo.  654,  75 
SW  821;  Goodes  v.  O.  U.  C.  T.  A.,  <Mo. 
A.)  166  SW  995;  McMlllen  v.  Elder, 
166  Mo.  A.  662,  185  SW  496;  Belle  v. 
Travelers'  Protective  Assoc..  155  Mo. 
A.  629,  135  SW  497  (holding  that 
where.  In  an  action  on  an  accident 
benefit  certificate  stipulating  for  the 
payment  of  a  specified  sum  on  the 
death  of  Insurea  and  exempting  in- 
surer from  liability  for  death  caused 
wholly  or  In  part  by  bodily  or  mental 
Infirmity  plaintiff  showed  that  insured 
was  in  apparent  good  health,  that 
chloroform  was  administered  to  him 
preparatory  to  a  surgical  operation, 
that  he  died  while  the  chloroform  was 
being  administered,  that  In  the  opin- 
ion of  an  attending  physician  the  di- 
rect and  prolyl  mate  cause  of  death 
was  acute  dilatation  of  the  heart  Im- 
mediately caused  by  the  chloroform, 
and  that  Insured's  diseased  condition 
did  not  contribute  to  his  death,  plain- 
tiff established  a  prima  facie  case  of 
death  by  accident) Young  v.  Railway 
Mail  Assoc,  126  Mo.  A.  326.  103  SW 
557;  Bowman  v.  Northern  Acc.  Co., 
124  Mo.  A.  477,  101  SW  691;  Woodmen 
Acc.  Assoc.  v.  Hamilton,  70  Nebr.  24, 
96  NW  989  roverr  motion  reh  70  Nebr. 
30,  97  NW  1017];  Western  Travelers' 
Acc.  Assoc.  v.  Holbrook,  65  Nebr. 
469,  91  NW  276,  94  NW  816;  Landon 
v.  Preferred  Acc.  Ins.  Co.,  43  Anp. 
Dlv.  487.  60  NTS  188  [aff  167  N.  Y. 
677,  60  NB  1114]  (where  insured,  hav- 
ing started  for  a  certain  place  to  do 
some  collecting,  disappeared  and  was 
never  seen  again  until  his  dead  body 
was  found  floating  In  the  water) : 
Norwood  V.  Preferred  Acc.  Ins.  Co., 
66  Misc.  629,  107  NYS  104;  Lilly  v. 
Preferred  Acc.  Ins.  Co.,  41  Misc.  8. 
83  NYS  686  [afC  92  App.  Dlv.  614.  87 
NTS  1189]:  Hill  T.  .<Etna  L.  Ins.  Co., 
ISO  N.  C.  1.  S8  SB  124;  Price  v.  Na- 
tional Acc.  Soc,  87  Pa.  Super.  299 
(holding  that  under  a  policy  Insuring 
against  death  caused  solely  by  ex- 
ternal, violent,  and  accidental  means 
evidence  that  the  insured  was  found 
dead  between  the  tracks  of  a  railroad 
near  a  station,  with  his  left  foot  sev* 
ered  from  the  body,  establishes  a 
prima  facie  case,  and  casts  the  bur- 
den of  proof  upon  the  Insurer  to  sMiw 
that  death  resulted  from  an  unlaw- 
ful act,  or  from  an  unnecessary  ex- 
posure of  the  deceased);  Huguenin 
Continental  Casualty  Co.,  94  B.  C.  188. 
77  SB  7S1;  Roy^^^iialty  Co.  T.  Nel- 
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disease,*  bodily  infli>mity,°°  the  burning  of  a  bnild- 

ing,'*  suicide,    intoxication,"  voluntary  exposure  to 

son,  (Tex.  Civ.  A.)  158  SW  674;  .Etna 
L.  Ins.  Co.  V.  Hicks.  23  Tex.  Civ.  A. 
74.  56  SW  S7  (where  insured,  having 
bad  symptoms  of  typholcl  fever  ant. 
having  taken  a  railroad  trip  contrarj'' 
to  the  advice  of  hlB  physician  and 
hurt  his  back,  suffered  the  following 
dar  from  Internal  symptoms  and  died 
two  days  afterward,  two  physicians 
testifying  that  there  were  no  symp- 
toms of  typhoid  fever  after  the  acci- 
dent, and  that  death  was  caused  whol- 
ly by  the  injury):  Armstrong  v.  West 
Coast  L.  Ins.  Co..  (Utah)  124  P  518; 
Robinson  v.  Masonic  Protective  As- 
soc, (Vt.)  S8  A^Sl;  Potter  v.  Mina.  L. 
Ins.  Co..  71  Wash.  374,  128  P  647 
(accidental  poisoning);  Beard  v.  In- 
demn.  Ins.  Co.,  65  W.  Va.  288,  «4 
SC  119  (holding  that  evidence  that 
Insured  was  found  lying  at  the  bottom 
of  a  wall  badly  injured,  near  the  un- 
rolled top  of  which  he  had  been  re- 
clining on  a  bench  only  shortly 
l>«fore.  alone,  and  at  night,  made 
a  prima  facie  case  of  Injury  oy  vio- 
lent, external,  and  accidental  means); 
Citry  V.  Preferred  Acc.  Ins.  Co.,  127 
■Wis.  67.  106  NW  1066,  115  AmSR  997. 
5  LRANS  926  and  note,  7  AnnCas  484. 

[b]  anaenoe  lt*ld  awsaelmt  see 
National  Assoc  of  B.  Postal  Clerks 
V.  Scott.  155  Fed.  92,  S3  CCA  652 
(holding,  in  an  action  to  recover  for 
the  death  of  an  Insured  under  an 
accident  pollor  or  certificate  which 
provided  that  the  Insurer  should  be  lia- 
ble f<H-  death  only  In  case  It  resulted 
alone  frortv  bodily  Injuries  received 
through  ttxtamal,  violent,  and  acci- 
dental means,  that  plaintiff  was  not 
entitled  to  recover  where  the  sole  evi- 
dence relating  to  the  receipt  of  any 
a<Tldental  Injury  by  the  deceased  was 
testimony  snowing  that  some  three 
months  prior  to  his  death  there  was 
a  discolored  spot  on  one  of  his  shins, 
several  Inches  In  extent,  which  might 
have  Iteen  caused  by  a  bruise  or  an 
abrasion) ;  JEtna  L.  Ins.  Co.  v.  Bethel, 
140  Ky.  609,  131  SW  623  (evidence  in- 
sufficient to  show  that  disease  causing 
death  resulted  solely  from  fall) ; 
Thomas  v.  Fidelity,  etc.,  Co.,  106  Md. 
299,  67  A  259;  Hunt  v.  tT.  S.  Accident 
Assoc.,  146  Mich.  521.  109  NW  1042. 
117  AmSR  655,  7  LRANS  93S.  10  Ann 
Cas  449;  Jiroch  v.  Travelers'  Ins.  Co., 
145  Ulch.  375,  108  NW  728  (evidence 
Insufficient  to  show  that  a  disease 
was  the  result  of  an  accident) ;  McAu- 
ley  V.  Casualty  Co.  of  America,  37 
Mont.  256.  96  P  131;  Lewis  v.  Conti- 
nental Casualty  Co.,  61  Wash.  164,  112 
P  91. 

[c]  Otenmstantlal  svldsnoe  may 

be  sufficient.  Wilkinson  v.  .^tna  L. 
Ina  Co.,  240  111.  205.  88  NB  550,  130 
AmSR  269.  25  LRANS  1256  [aft  144 
111.  A.  38];  Laesslg  v.  Travelers'  Pro- 
tective Assoc.  169  Mo.  272.  69  SW  469. 

Cd]  Zli«  mare  liTpotbens  of  a  mad- 
leu  Mpart  that  the  death  of  Insured, 
which  occurred  some  time  after  the 
alleged  Injury,  was  4ndlrectly  caused 
thereby.  Is  Insufficient  to  establish  the 
fact  tl^t  death  was  so  caused.  Thur- 
ber  V.  Commercial  Travelers'  Mut. 
Acc  Aaaoc.,  S2  App.  Dlv.  636,  62  NTS 
1671. 

le]  Vroof  of  deatli  hj  nnezplalned 
vmant  external  mMsi  Is  sufficient. 
Preferred  Acc.  Ins.  Co.  v.  Fielding, 
33  Colo.  19.  8S  P  1013,  9  AnnCas  916 
and  note. 

[fl  Vhere  than  is  nfflolsat  mvi- 
ieaes  to  wamurt  a  flnoiaf  (1)  that 
death  was  due  to  accidental  and  not 
to  some  other  cause,  as,  for  Instance, 
disease,  a  verdict  In  favor  of  the  ben- 
eflclary  will  not  of  course  be  dis- 
turbed. So  where  there  was- evidence 
that  the  Insured  died  from  the  effects 
of  a  fall,  although  there  was  testi- 
mony tending  to  show  that  tjrphold 
fever  might  have  occasioned  death. 
Standard  X..  etc.,  Ins.  Co.  v.  Thomas, 
17  SW  275,  18  KyL  598.  (2)  So 
where  the  death  might  have  re- 
■ulted  from  the  effects  of  a  fall,  al- 
though  It  was  contended  that  the 


unnecessary  danger,"  or  walking  on  a  railroad 


cause  of  death  was  softening  of  the 
brain.  Hall  v,  American  Masonic  Acc. 
Assoc.,  86  Wis.  618,  57  NW  366.  (8) 
So  where  death  was  found  by  the 
Jury  to  have  resulted  from  sudden 
strain,  although  there  were  no  exter- 
nal marks  of  the  Injury.  Owens  v. 
Travelers'  Ina  Co.,  <Ind.)  12  InsLJ 
75. 

[g]    la  view  of  the  presumptions 

against  suicide,  aelf-lnBlcted  Injuries, 
violations  of  the  law,  or  Intentional 
homicide  (1)  It  Is  sufficient  to  show 
that  the  Insured  died  from  unexplained 
violent  external  means.  J  en  kin  v. 
Pacific  Mut.  L.  Intf.  Co.,  131  Cal.  121, 
63  P  180;  Preferred  Acc.  Ins.  Co.  v. 
Fielding,  36  Cole.  19,  83  F  1013,  9 
AnnCas  916  and  note:  Jones  v.  U.  8. 
Mutual  Acc.  Assoc,  S2  Iowa  652,  61 
NW  485;  Meadows  v.  Pacific  Mut  L. 
Ins.  Co.,  129  Mo.  76.  81  SW  578,  60 
AmSR  487  and  note;  Cronkhite  v. 
Travelers'  Ins.  Co.,  76  Wis.  116,  48 
NW,  731,  17  AmSR  184;  Wright  v. 
Sun' Mut.  L.  Ins.  Co.,  29  U.  C.  C  P. 
221.  Contra  Fidelity,  etc.,  Co.  v. 
Weise,  182  III.  496,  &5  NS  540  [rev 
80  111.  A.  499],  (2)  And  the  presump- 
tions are  not  necessarily  overcome  or 

Sroof  of  statements  of  the  Insured 
enylng  that  he  had  been  Injured. 
Preferred  Acc  Ins.  Co.  v.  Fielding,  S5 
Cole  19,  88  P  1018,  »  AnnCas  919  and 
note. 

[hi    Bsoonsottoa   ef  nhrsiolaB. — 

The  fact  that  Insured's  physician  did 
not  at  the  time  he  testified  remember 
whether  Insured  had  told  him  that  he 
had  received  an  accidental  Injury  did 
not  as  a  matter  of  law  preclude  the 
court  from  Inferring  from  all  the 
facts  adduced  In  the  case  that  an  ac- 
cidental Injury  had  occurred.  Trav- 
elers' Ins.  Co.  v.  Hunter.  30  Tex.' Civ. 
A.  489,  70  SW  798. 

49.  [a]  Bvldenoe  held  snffident 
see  Tennant  v.  Travelers'  Ins.  Co., 
31  Fed.  322  (holding  that  where  In- 
sured, who  was  subject  to  epileptic 
fits,  was  found  In  a  plunge  bath  in 
an  almost  standing  position,  the  wa- 
ter having  a  temperaturfi  of  about  one 
hundred  degrees,  with  an  abrasion  be- 
tween his  eyes  and  a  bruise  on  one 
side  of  his  head,  testimony  of  his 
physlctan  that  the  entrance  Into  the 
bath  of  one  in  his  then  condition 
would  be  likely  to  result  In  an  epi- 
leptic attack,  and  that  the  fall  or 
blow  which  caused  the  abrasion  or 
bruise  was  not  sufficient  to  have 
caused  death,  was  sufficient  to  show 
that  death  was  not  caused  by  exter- 
nal, violent,  or  accidental  means) ; 
General  Acc,  etc.,  Assur.  Corp.  v. 
Meredith.  141  Ky.  92,  132  SW  191 
(holding  the  evidence  sufficient  to 
sustain  a  finding  that  Insured  died 
of  Intussusception,  or  the  slipping  of 
one  bowel  into  another):  Travelers' 
Ins.  Co.  V.  Mclnemey,  (Ky.)  119  SW 
171;  General  Acc,  etc.,  Assur.  Corp. 
V.  Homely,  109  Md.  93,  71  A  624;  Con- 
tinental Casualty  Co.  v.  Peltier,  104 
Va.  222.  51  8E  209. 

[b]  BvUenoe  held  InsntBdnt  see 
Manufacturers'  Acc  Indemn.  Co.  v. 
Dorgan,  S8  Fed.  946.  7  CCA  581,  82 
LRA  620  (holding  that  the  fact  that 
Insured  was  seised  with  a  sudden 
falntness  before  falling  does  not  es- 
tablish that  his  Injury  was  due  to 
flits  or  vertlvo):  Meyer  v.  Pidelltr, 
etc.  Co.,  96  Iowa  878,  65  NW  328,  69 
AmSR  374  and  note  (holding  that 
evidence  that  Insured  was  seen  to 
stagger  Just  prior  to  a  fall  did  not 
conclusively  show  that  the  fall  was 
due  to  fits  or  vertigo) :  Interstate  Cas~ 
ualty  Co.  v.  Bird,  18  Oh.  Clr.  Ct 
488,  10  Oh.  Clr.  Dec  211  (holding 
that  evidence  of  sudden  deafness  Im- 
mediately preceding  a  fall  did  not 
conclusively  show  that  the  fall  was 
caused  by  fits  or  vertigo). 

50.  [a]  Bvldenoe  held  Insnfflolent 
see  Black  v.  Travellers'  Ins.  Co.,  12^ 
Fed.  732,  58  CCA  14.  61  LRA  500 
(holding  that  the  receipt  of  a  pension 
by  Insured  la  not  conclusive  evidence 


that  he  was  affected  with  a  bodily 
Infirmity);  Travelers'  Ins.  Co.*  v.  Mur- 
ray, 16  Colo.  296,  26  P  774,  26  AmSR 
267  (holding  that  a  defense  that  the 
hernia  which  caused  death  existed 
previous  to  the  accident  w|is  not 
established  by  testimony  of  Insured's 

Rhyslclan  that  the  Insured  stated  to 
ini,  after  the  accident,  that  he  nev- 
er before  to  his  knowledge  had  a 
rupture  or  any  such  trouble,  but 
that  he  had  "noticed  a  little  lump 
there"  at  times  for  about  eight  years . 
back,  where  the  insured's  mother  and 
brother  testify  that  they  had  never 
seen  any  Indication  of  hernia  on 
Insured,  and  the  weight  of  evidence 
was  clearly  against  the  possibility 
of  h!s  having  been  afflicted  with  her- 
nia previous  to  the  Injury). 

51.  [a]  Bvldeao*  held  soSLolsttt 
see  Wllklason  v.  MtnA  L.  Ins  Co., 
240  111.  206,  88  NB  660,  180  AmSR 
269,  25  LRANS  1868  and  note  [aff 
144  la  A.  38]. 

[b]  TIte  manner  In  wbidi  the  ll>e 
bsgran  need  not  be  shown.  Wilkin- 
son V.  .^tna  L.  Ins.  Co.,  144  111.  A. 
38  faff  240  IlL  206,  88  NE  650,  180 
AmSR  269,  26  LRANS  1266]. 

82.  [a]  BTldeno*  held  snflUdsat 
see  WCuEinson  v.  JBttaa.  L.  Ins.  Co.. 
840  111.  206,  88  NB  660.  130  AmSR 
269,  S£  LRANS  1266  and  note:  Ber- 
nlck  ■V.  Illinois  Commercial  Men^s  As- 
soc., 176  IlL  A.  611;  Rens  North- 
western Hut.  Relief  Assoc.,  100  Wis. 
266,  76  NW  991  (evidence  that  In- 
sured frequently  threatened  to  kin 
himself  when  Intoxicated,  that  the 
day  prior  to  his  death,  being  Intox- 
icated, he  attempted  to  cut  his  throat, 
saying  tb  his  mother  "Oood-bye,  for 
the  last  time;"  that  on  the  following 
day  he  attempted  to  borrow  firearms, 
but,  falling,  purchased'  a  revolvep, 
which  he  took  to  his  home,  saying 
that  he  would  never  see  another  sun 
rise;  and  that  he  resisted  an  attempt 
to  take  the  revolver  from  him,  and 
shortly  afterward  was  found  dead), 

[b]  Bvldenoe  held  insnfflolent  see 
.^tna  I*.  Ins,  Co.  v.  Rustln,  151  Ky. 
103,  151  SW  366  [den  reh  152  Ky.  42, 
168  SW  14] ;  Union  Casualty,  etc.,  Co. 
V.  Goddard,  76  SW  832,  25  KyL  1035; 
Travelers'  Ins.  Co.  v.  Nicklas,  88 
Md.  470,  41  A  906  (mere  fact  that 
Insured  was  found  dead  with  a  pis- 
tol shot  wound);  Continental  Ins.  Co. 
V.  Delpeuch,  82  Pa.  225  (where  the 
court  said:  "A  legal  conclusion  of 
suicide  ought  not  to  be  drawn  from 
the  mere  fact  of  a  belief  In  spiritual- 
ism"). 

63.    [a]    Bvldenoe  held  InsnttelMtt 

see  Prader  v.  National  Masonic  Acc 
Assoc.,  95  Iowa  149,\  68  NW  601 
(where  It  appeared  that  Insured  and 
two  companions  started  on  a  hunting 
trip  with  a  quart  bottle  of  whisky; 
that  each  drank  some  of  the  whisky, 
but  that  there  was  some  left  In  the 
bottle  when  they  returned  home  and 
that  Insured  drank  two  glasses  of 
wine  at  the  house  of  a  friend,  but 
that  he  did  not  appear  to  be  Intoxicat- 
ed); Bakalars  v.  Continental  Casu- 
alty Co.,  141  Wla.  48,  122  NW  781, 
26  LRANS  1241.  18  AnnCas  1128. 

tb]  ns  svlAsnes  mnst  show  ao- 
toal  iBtndoatlon  at  the  time  of  the 
accident  In  order  to  adequately  sup- 
port a  defense  based  on  a  condition 
of  the  policy  against  liability  for  In- 
juries received  by  insured  while  In- 
toxicated. Beard  v.  Indemnity  Ins. 
Co..  66  W.  Va.  288,  64  8E  119. 

54.  [a]  Bvldenoe  held  snOolent 
see  Continental  Casualty  Co.  v.  Britt- 
ner,  81  Ark.  568,  99  SW  1100;  Wil- 
liams V.  U.  8.  Mutual  Acc.  Assoc.. 
133  N.  T.  866,  81  NE  222  [rev  60 
Hun  580,  14  NTS  728];  Kephart  v. 
Continental  Casualty  Co.,  17  N,  D. 
380,  116  NW  349'  Rebman  v.  General 
Acc  Ins.  Co.,  217  Pa.  518,  66  A  859, 
10  LRANS  957  and  note;  Nelll  v. 
Travellers'  Ins.  Co.,  12  Can.  S.  C.  56 
[aff  7  Ont.  A.  570]. 

[b]    Bvldenoe  ' 
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track;"  that  the  cause  of  a  wound  was  violent  and 
acternal;''  that  the  injury  was  intentionally  inflicted 
by  another that  the  accident  or  injury  shown  was  the 
proximate  cause  of  death  or  disability;'^  that  loss  of 
the  sight  of  a  surgeon  was  called  1^  infection  re- 
ceived at  the  time  of  an  operation  that  insured  was 
a  passenger  in  a  public  conveyance  at  the  time  of 
the  injury  eontinnoua  disability  of  insured  total 
disability  of  insured  to  prosecute  any  and  every 
kind  of  business  pertainix^  to  his  occupation  f  mis- 

Jresentations  in  obtaining  the  policy  j*"  a  breach 
warranty;**  that  insux^d  was  ez^aged  in  an 
occupation  more  hazardous  than  that  under  which 
he  was  classifled;^  that  the  policy  was  duly  exe- 


Contlnental  Casualty  Co.  v.  Todd,  82 
Ark.  214.  101  BW  168;  De  Greayer  v. 
Nftw  York  Fidelity,  etc,  Co..  (Cal.) 
E8  P  390  (evidence  that  Insured,  on 
b«lns:  overtaken  by  a  policeman 
while  driving,  was  shot  and  killed  In 
a  quarrel  which  ensued;  and  that  af- 
ter being  shot  he  flred  his  pistol  at 
the  policeman.  It  not  being  positive- 
ly shAwn  that  he  took  the  pistol  from 
his  pocket  until  after  he  had  been 
shot,  one  witness  testifying  that  he 
saw  insured  take  something  from  his 
pocket,  and  another  testifying  that 
he  saw  nothing  In  insured's  hand); 
Dillon"-  V.  Continental  Casualty  Co., 
130  Mo.  A.  502,  109  BW  8«  (hbldlng 
that  aA  a'ctlon  on  an  accident 
policy  to  recover  for  death  of  In- 
sured, which  resulted  from  his  being 
knocked  from  the  side  of  a  car  on 
which  he  was  riding  at  night  through 
the  railroad  yards  by  coming  in  con- 
tact with  a  brake  rod  of  a  car  on  a 
neighboring  track,  evidence'  to  show 
that  h«  passed  by  this  car  shortly 
before  In  riding  on  a  lighted  engine 
In  going  to  his  work  is  not  sufHclent 
evlaence  that  be  observed  the  danger 
to  Justify  the  court  in  holding  that 
insured  knew  of  the  dangerous  prox- 
imity of  the  car  to  the  track  on 
whl*Mi  he  was  riding);  Bakalars  v. 
Continental  Casualty  Co..  141  Wla  43, 
IM  NW  721.  26  LRANS  1241,  18  Ann 
Cas  112S  and  note  (evidence  that  in- 
sured, a  locomotive  flreman,-  whose 
duties  took  him  about  the  tracks  In 
railroad  yards,  took  an  entirely  usual 
route  uia  the  shortest  one  from  his 
home  to  his  place  of  employment  at 
the  roundhouse  through  the  railroad 
yard,  and  in  the  vicinity  of  tracks, 
and  that  his  injuries  Indicated '  that 
he  had  been  struck  and  run  over  by 
a  passing  engine). 

S6.  [a]  STldeaoe  held  Insnilloleiit 
see  Ward  v.  Preferred  Ace  Ins.  Co., 
80  Vt.  321,  6?  A  821  (holding  that 
where  the  Insured  was  last  seen  alive 
on  a  railroad  car,  and  a  few  minutes 
later,  his  beheaded  body  was  found 
on  the  track.  It  was  not  to  be  in- 
ferred that  he  was  walking  on  the 
track  at  the  time  of  the  injury). 

50.  [a]  BTtdeaoe  held  snflloleBt 
see  Caldwell  v.  Iowa  State  Traveling 
Men's  Assoc.,  (Iowa)  13<  NW  <78 
(mere  existence  of  slight  wound  on 
cheek). 

B7.    [al    Bvldeuoe  held  mfiolent 

see  Kennedy  v.  .^tna  L.  Ins.  Co..  242 
111.  396,  90  NE  292  (assault  with  in- 
tent to  rob);  Continental  Casualty  Co. 
V.  Fleming,  (Ky.)  124  8W  331;  Oalnes 
v.  New  York  Fidelity,  etc.,  Co..  Ill 
App.  PIT.  386,  97  NTS  836  taff  138  N. 
Y.  411.  81  NE3  169,  11  AnnC^s  71} 
(holding  the  evidence  sufficient  to 
show  that  person  who  shot  and 
killed  Inswred  intended  to  shoot 
him);  Butero  v.  Travelers'  Acc,  Ins. 
Co.,  96  Wis.  586,  71  NW  811,  65 
AmSR  61  (holding  that  where  It  ap- 
peared that  insured  was  shot  from 
behind  and  from  so  near  as  to  bum 
his  clothes  while  working  on  a  dark 
night  with  two  lights  burning  near 
him  the  evidence  was  sufficient  to 
show  that  Insured  was  murdered, 
and  that  the  murderer  knew  his  vic- 
tim when  he  flred). 


[b]    Brldaaes  Wd  lundBole&t  see 

Stevens  v.  Continental  Casualty  Co., 
12  N.  D.  463,  9?  NW  862  (holding 
that  mere  proof  of  the  injury,  al- 
though it  was  inHlcted  with  a  deadly 
weapon,  will  not  raise  a  presumption 
that  it  was  Intentionally  Inflicted). 

68.  [a]  STidenoe  held  nflbls&t 
see  McAuley  vv.  Casualty  Co.  of 
America,  39  Mont.  185,  102  P 
586  Taffi  reh  37  Mont.  266,  96  P  131] 
(holding  that  an  Injury  causing  an 
abrasion  was  sufllclently  shown  to 
be  the  direct  and  proximate  cause  of 
death,  so  as  to  allow  recovery  under 
an  accident  policy,  by  evidence  that 
erysipelas,  from  which  the  person 
died,  manifested  Itself  within  the 
usual  time,  and  that  erysipelas  can 
bo  contracted  only  by  Introduction  of 
the  germ  through  an  abrasion  of  the 
skin,  although  there  was  no  other 
evidence  as  to  how  or  when  the  germ 
was  communicated). 

59.  [a]  Brldmoe  held  niffloleiit 
see  Maryland  Casualty  Co.  v.  Ohle, 
120  Md.  371.  87  A  768. 

60.  [a]  BvldeaM  held  ■nfflolut 
see  McAuley  v.  Casualty  Co.  of 
America,  89  Mont  185.  102  P  586. 

ei.  [a]  BriaeBO*  held  laenflloient 
see  Continental  Casualty  Co.  v.  Wade, 
101  Tex.  102,  106  8W  85. 

sa.  [a]  Bvidcsoe  held  lyrafflaleat 
see  United  Commercial  Travelers  v. 
Barnes.  72  Kan.  283,  80  P  1020,  82 
P  1099,  7  AnnCas  809  and  note. 

•8.  [a]  Bvld«M«  hdd  SammoUat 
aee  Price  v.  Standard  I*.,  etc,  Ins. 
Co^  90  Minn.  284,  95  NW  1118. 

'[b]  'Vnnd  must  be  proven  with 
"some  degree  of  certainty  and  cannot 
be  inferred  or  presumed  from  am- 
biguous evidence."  Denoyer  v.  First 
Nat  Acc.  Co..  146  Wis.  4^0,  462,  130 
NW  476. 

64.  [al  SvldeBoe  held  liunittoient 
see  French  v.  New  York  Fidelity,  etc., 
Co.,  135  Wis.  259,  115  NW  869,  17 
LRANS  1011  (Where  in  an  action  on 
an  accident  policy  containing  a  war- 
ranty that  insured  had  not  had  and 
was  not  sufterlng  from  bronchitis, 
two  witnesses  Intimately  acquainted 
with  insured,  and  who  saw  him  al- 
most dally  for  months  before  and 
after  the  issuance  of  the  policy,  tes- 
tified that  they  had  never  heard  of 
nls  having  bronchitis,  and  stated 
that  he  attended  regularly  to  his 
work,  and  that  hla  general  health 
was  good,  and  the  testimony  of  the 
attending  physician  left  It  uncertain 
whether  the  disease  had  become  so 
pronounced  and  settled  as  to  per- 
manently affect  the  health  of  in- 
sured at  that  time,  and  It  was  held 
that  the  proof  did  not  conclusively 
show  that  Insured  ever  suffered  from 
bronchitis  within  the  meaning  of 
the  warranty). 

65.  [al  BTldenoe  held  Insuffloient 
see  Standard  L.,  etc.,  Ins.  Co.  v. 
Koen,  11  Tex.  Civ.  A.  273,  33  SW  133 
(evidence  showing  merely  that  in- 
sured, classified  as  an  extra  conduc- 
tor, was  performing  work  as  a 
brakeman). 

6B.  [a]  Bridaaoe  held  •nllloleat 
see  Blckford  v.  Travelers*  Ins.  Co., 
67  Vt  418.  »  A  9S0  (holding  that 
under  a  rule  of  oourt  t>rovidlng  that, 
in  an  action  on  an  instrument  pur- 


cuted;"  that  the  application  was  received  by  the 
insurer  and  acted  on  before  insured  was  injured;" 
that  the  premium  was  paid*"  or  credit  extended 
therefor;"' that  insured  left  sufftcient  money  with 
his  employer  to  pay  an  assessment;^**  that  the  notice 
or  proofs  of  loss  required  by  the  policy  were  given 
or  furnished^'^  at  the  proper  time;'^  that  delay  in 
furnishing  notice  or  proofs  of  loss  was  waived;" 
permanent  insanity  of  insured  at  the  time  when 
he  committed  suicide;^'  mental  derangement  suffi- 
cient to  excuse  a  failure  to  give  notice  of  the  acto- 
dent;^^  that  the  action  was  o^nn  within  the  time 
stipulated  in  the  policy;"  eaneellation  of  the 
policy;"  a  waiver  of  the  claim;"  waiver  of  a  for^ 

porting  to  have  been  signed  by  de- 
fendant, no  proof  of  its  execution  is 
necessary  unless  defendant  denies 
such  execution  by  filing  notice,  the 
possession  of  a  policy  was  prima 
facie  proof  of  its  execution  m  the 
absence  of  such  denial). 

67.  [a]  Bvldenos  held  tawaJBelaiBt 
see  Claypool  v.  Continental  Casualty 
Co..  129  Ky.  682,  112  SW  836. 

OS.  [a]  Sridenm  held  mfiolent 
see  Fidelity,  etc.,  Co.  v.  Chambers, 
93  Va.  138,  24  SB  896,  40  LRA  433 
(holding  that  the  possession  of  the 
policy  by  the  Insured  is  prima  facte 
evidence  of  payment  of  the  pre- 
mium). 

68.  [al    Svldenoe  held  snmolest 

see  Cornell  v.  Travelers'  Ina  Co.,  120 
App.  Dlv.  469,  104  NYS  999  [aff  192 
NY  687,  86  NB  1107]. 

70.  [a]  Bvldenoe  hM  IsmfiolsKt 
see  Farrell  v.  American  Bmployers* 
Liability  Ins.  Co.,  68  Vt.  186,  34  A  47S 
(evidence  that  the  Insured  continued 
to  work  for  his  employer  after  the 
period  during  which  the  Installment 
for  which  remained  unpaid). 

71.  [a]  Bvldenoe  held  sngrient 
see  Ltampkln  v.  Travelers'  Ins.  Co., 
11  Colo.  A.  249,  52  P  1040  (holding 
that  the  testimony  of  the  beneficiary 
to  the  effect  that  proofs  of  death 
had  been  made  out  and  forwarded 
to  the  insurer  Is  antnelent,  prima 
facie,  to  establish  the  fact  and  It  is 
Immaterial  that  the  witness  cannot 
recollect  the  oontenta  thereof) ; 
National  Haaonlc  Aoc.  Assoc.  v.  Mc- 
Bride,  16S  Ind.  tT9.  70  mi  488;  Con- 
tinental Casualty  Co.  v.  Wynne.  36 
Okl.  U6.  129  P  K. 

78.  [a]  Bvldnee  held  ndBatoBt 
see  allies  v.  U.  B.  Casualty  Co..  114 
NYS  64. 

.  78.  Breeden  v.  JBttM  "U,  Ina  Co.. 
28  S.  D.  417,  122  NW  348  Otoldlng 
that  where  timely  notice  of  an  ac- 
cident was  given,  and  insurer  had 
reason  to  believe  that  Insured  would 
present  hla  claim,  and  insurer  could 
not  be  prejudiced  by  delay  in  fur- 
nishing proof,  slight  evidence  of 
waiver  of  failure  to  furnish  proof 
within  the  time  fixed  will  be  sufB- 
clcnt). 

74.    [a]    Brldaae*  held  anfioSeBt 

see  liaytott  V.  Interstate  Bueinees 
Men's  Ace.  Assoc.,  (Iowa)  1S9  MW 

4S3. 

7B.    [a]  Bvldeaoe  held  lamttdant 

see  Reed  v.  Loyal  Protective  Assoc., 
164  Mich.  161,  117  NW  600. 

76.  [a]  Bvldenoe  held  nJBoleBt 
aee  McClure  v.  Great  Western  Acc. 
Assoc.,  141  Iowa  360,  118  NW  269. 

77.  [a]'  Bvldenoe  held  lamfleleat 
see  Martin  v.  -Manufacturers*  Acc. 
Indemn.  Co.,  161  N.  Y.  94,  45  NB  877 
[efr  60  Hun  535.  15  NYS  309]  (holding 
that  a  receipt  for  Indemnity  giving 
the  number  of  the  policy  and  stating 
that  it  is  in  full  satisfaction  and 
final  settlement  of  any  and  all  claims 
for  loss  resulting  from  injuries  re- 
ceived on  a  certain  date  under  the 
policy,  "which  Is  hereby  surren- 
dered," Is  not  sufRcIent  to  show  & 
cancellation  thereof). 

78.  [a]  BTUenee  held  ln«nfliclMi8 
see  Hasunn  v.  Bank^s*  Aee.  Ino. 
Co..  140  Iowa  Ufl,  US  zm  19, 
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feitme;^  a  denial  of  liability  by  the  insurer  lack 
of  anthority  of  an  agent  to  waive  a  proTision  of 
the  poliey  that  no  action  should  be  brought  until 
after  three  montlis  from  the  filing  of  proof  of  loss 
by  a  denial  of  liability  on  the  part  of  the  company 
the  receipt  of  a  weekly  indemnity  payment  by  in- 
sured;" or  the  occupation  of  insured.^ 

"Dedantions  of  the  issnnd  made  while  semi- 
conaeious,  and  in  reply  to  repeated  inquiries,  are 
of  little  weight." 

The  weight  of  evidence  acquired  by  an  autopsy 
on  the  body  of  insured  may  he  affected  by  pxoof 
of  secreCT  or  partisanship  in  the  conduct  of  the 
autopsy. 

Winaerity  of  pbjridan's  certlflcate  to  prove  cause 
or  fact  of  diieUli^  or  death.  In  the  absenoe  of 
e^nss  stipulation  requiring  the  cause  of  disabilil? 
or  death  to  be  proved  by  the  certificate  of  the 
attoiding  i^ysioian  such  eanse  may  be  proved  1^ 
any  competent  evidence.^ 

BefniiaT  nareuKmaUy  or  in  bad  fkifh  to  pi^  loss. 
tTnder  statutes  increasing  the  liability  of  the  in- 


surer for  a  refusal,  in  bad  faith,  to  pay  the  loss, 
its  bad  faith  is  not  to  be  determined  by  the  affidavits 
presented  in  proof  of  loss,  but  by  the  evidence 
adduced  at  the  trial,*^  and  proof  of  probable  cause 
for  refusing  payment  will  vindicate  the  good  faith 
of  the  insurer,^  but  its  refusal  cannot  be  justified 
by  the  fact  that  a  rumor  was  current  in  the  vicinity 
that  the  insured  had  absconded  for  the  purpose  of 
defrauding  it.*"  . 

[$  335]  b.  BevnlremMits  of  Policy  as  to  Proof. 
In  some  policies  it  is  provided  that  the  policy  will 
not  extend  to  a  ease  of  personal  injury  unless  by 
direct  and  positive  proof  it  is  established  that  the 
injury  or  death  was,  caused  by  external  violence 
and  accidental  means,  and  under  such  a  policy  it  is 
-  incumbent  on  plaintifE  to  show  that  the  injury  or 
death  was  so  eaused."*  Such  a  provision  does  not. 
however,  duunge  the  ordinazy  rules  of  evidence,'' 
or,  where  the  insured  has  been  found  dead,  require 
the  fiwts  and  circumstances  of  his-  death  to  be 
proved  by  eyewitnesses,  to  the  exclusion  of  eix^ 
cnmatantial  and  presumptive  evidence."'   It  is  not 


n. 


Brldno*   h*Ul  nUBoiuit 


fa] 

North  American  Ace  Ina.  Co.  v. 
Bowen,  (Tex.  Civ.  A.)  102  SW  163 
(holding  that  where  the  policy  atlpu- 
lated  tor  the  payment  of  premiums 
In  four  equal  matallmenta  and  notes 
were  ffiven  for  the  premiums  pay- 
able in  one,  two,  three,  and  four 
months,  and  Insured  testified  that 
when  the  note  for  the  first  InetalU 
ment  became  due  the  agent  granted 
an  extension  of  time  for  the  pay- 
ment thereof,  and  that  later  the  agent 
crave  an  extension  of  time  for  the 
payment  of  the  notes  by  other  in- 
stallments, this  was  Bufflcient  to  au- 
thorise a  finding  that  the  insurer 
elected  to  waive  a  forfeiture  of  the 
IK>llcy  by  reason  of  the  nonpayment 
of  the  notes,  providing  the  act  of  the 
agent  was  binding  .  on  It):  Loftus 
V.  Pacific  Uut.  L.  Ins.  Co.,  38  Utah 
£32.  11-4  P  134  (holding  the  evidence 
ffufflcient  to  support  a  finding  that 
insurer  waived  forfeiture  of  the  pol- 
icy for  nonpayment  of  installments 
durlnar  months  Insured  did  not  work 
or  did  not  earn  enough  to  pay  the 
Installment). 

[b]  An  offer  to  pay  »  part  of  the 
ttaaovnt  with  knowledge  of  the  facts 
constitutes  some  evidence  of  waiver 
as  to  ft  defense  going  to  liability  for 
that  amount ;  but  it  Is  not  applicable 
to  a  defense  based  upon  the  invalid- 
ity of  the  entire  policy  by  reason  of 
false  warranties,  in  the  absence  of 
any  showing  that  defendant  knew  of 
the  falsity  of  such  warranties  when 
the  offer  was  made.  Kelly  v.  U.  8. 
Healtb,  etc,  Ins.  Co.,  84  S.  C.  95.  65 
SB  949. 

[c3    BviaaBM  halA  u«iUBai«nt  see 

Plumer  ▼.  Continental  Casualty  Co., 
12  Oa.  A.  S94,  77  SB  917. 
aOh    [a]   SvUeaoe  held  ndBolrat 

aee  Continental  Casualty  Co.  v. 
Uathls,  150  Ky.  477,  150  SW  (07. 

81.  [a]   XrldeBoe  held  anAtfamt 

see  Thomson  v.  American  Sidelity 
Co..  216  Mass.  4«0,  102  NE  <»9. 

82.  C3ieswell  v.  Fraternal  Acc. 
Assoc,  199  Mass.  2S7,  85  NB  96 
(holding  that  a  finding  that  Insured 
had  not  received  payment  of  a 
weekly  Indemnity,  to  which  he  made 
claim  under  an  accident  policy,  which 
payment,  if  received,  would  release 
the  Insurer  from  liability  for  pay- 
ment on  Insured's  death  from  the 
accident,  was  authorized,  although 
the  insurer  testified  to  mailing  a 
check  for  It  to  insured  a  few  days 
before  his  death,  and  that  It  had 
never  been  returned  to  It.  by  admis- 
sion of  the  insurer  that  the  check 
had  never  been  used  by  insured,  and 
by  the  testimony  of  Insured's  wife 
that  she  had.  never  seen  it,  although 
after  lita  death  she  had  examined  hla 
elottiM  and  etCecta). 


S3,  Murphey  v,  American  Mut. 
Acc  Assoc.,  90  Wis.  20«.  92  NW 
1057  (where  Insured  testified  that 
at  the  time  he  was  "cutting  cord- 
wood,"  and  that  afterward  he  was 
"framing  timbers — framing  sets  and 
caps,"  and  other  witnesses  testified 
that  he  was  not  a  carpenter,  and  the 
evidence  was  held  tnsufflclent  to  sus- 
tain a  finding  that  such  was  his  oc- 
cupation). 

84.  Jamison  V.  Continental  Cas- 
ualty Co..  104  Mo.  A.  806,  78  SW  812. 

86.  Sun  Acc  Assoc.  v.  Olson.  59 
III.  A.  217. 

86.  Sun  Acc  Assoc  V.  Olson,  59 
111.  A.  217  (where  the  attending  Phy- 
sician refused  to  sign  a  certificate 
of  death  from  accidental  causes  set 
out  in  the  forms  for  proofs  of  death, 
because  he  was  of  opinion  that  the 
death  was  due  to  disease,  and  it  was 
held  that  the  accidental  cause  could 
be  shown  aliunde,  the  policy  not  pro- 
viding for  proof  by  tne  physician's 
certincate). 

87.  Travelers'  Ins.  Co.  BheiH 
pard,  85  Ga.  761,  12  SB  18. 

88.  Travelers'  Ins.  Co.  v.  Shep- 
pard,  85  Ga.  751,  12  SE  18. 

89.  Travelers'  Ins.  Co.  v.  Shep- 
pard,  85  Oa.  751,  12  SB  18. 

90.  Travelers'  Ins.  Co.  v.  McCon- 
key,  127  U.  S.  «61,  8  SCt  1360,  32  U 
ed.  308. 

91.  Utter  v.  Travelers'  Ins.  Co., 
eS  Mich.  645,  32  NW  812,  S  AmSR 
918  and  note:  Reynolds  v.  Bqultable 
Acc  Assoc.  S9  Hun  18.  1  NTS  738 
[aff  121  N.  T.  649.  24  NB  1091]. 

[a]  XMmoI  and  positive  proof  of 
AMdvn. — ^A  clause  In  an  accident  pol- 
icy requiring  direct  and  positive 
proof  that  death  or  injury  was  not 
the  result  of  design,  either  on  the 
part  ot  the  insured  or  any  other  per- 
son, cannot  he  allowed  to  govern  the 
courts,  which  will  not  permit  the 
course  of  justice  upon  trial  before 
^hem  to  be  stipulated  or  contracted 
in  such  manner  as  to  defeat  the  ends 
to  be  subserved  by  such  trials.  Par- 
ties may  contract  in  relation  to  a 
condition  precedent  before  bringing 
suit,  or  in  relation  to  anything  going 
to  the  remedy,  but  not  to  the  right 
of  recovery  itself.  Utter  v.  Travel- 
ers' Ins.  Co.,  66  Mich.  545,  82  NW 
812,  8  AmSR  918. 

98.  U.  S. — Travelers*  Ins.  Co,  v. 
HcConkey,  127  U.  S.  661,  8  SCt  1360, 
82  L.  ed.  808;  Preferred  Acc.  Ins.  Co. 
V.  Barker,  98  Fed.  158,  35  CCA  260. 

Cal. — Jenkin  v.  Pacific  Mut.  L.*  Ins. 
Co.,  131  Cal.  121,  63  P  180. 

Ga. — ^Travelers'  Ins.  Co.  v.  Shep- 
pard,  85  Ga.  761,  12  SB  18. 

Mo. — ^Laessig  v.  Travelers'  Protec- 
tive Assoc,  1T9  Ma  272.  69  SW  469: 
Bowxaam  v.  Northern  Aec  Co.,  124 
Uo.  A.  477,  101  SW  691. 


Nebr. — Western  "fravelerB'  Acc 
Assoc  V.  Holbrook,  65  Nebr.  469,.  91 
NW  276,  94  NW  816. 

N.  T. — Larkin  v.  Interstate  Casual- 
ty Co..  43  App.  Dlv.  365,  60  NTS  205; 
Reynolds  v.  Bquitable  Acc.  Assoc, 
59  Hun  18,  1  NTS  738  [alt  121  N.  Y. 
649,  24  NB  1091];  Peck  v.  Bquitable 
Acc  Assoc,  52  Hun  266,  5  NTS  216. 

Pa. — Taylor  v.  General  Acc.  Assur. 
Corp.,  208  Pa.  489,  67  A  830. 

Tenn. — ^Accident  Ins.  Co.  of  North 
America  v.  Bennett,  90.-Tenn.  266,  16 
SW  723,  26  AmSR  685. 

In  Travelers'  Ins.  Co.  v.  Sheppard, 
85  Ga.  761,  802,  12  SB  18,  the  court, 
in  construing  this  provision  of  an 
accident  policy,  said:  "In  one  sense 
all  oral  evidence  Is  direct.  . 
If  we  take  the  policy  as  meaning,  by 
the  use  of  the  terms  'direct  and 
positive*,  this  much  and  no  more,  it 
can  be  easily  reconciled  with  the 
rules  of  law  on  the  subject  of  evi- 
dence. But  the  more  general,  and 
with  UB  the  establlshea  use  of  the 
terms  'direct  evidence'  gives  to  them  a 
different  and  more  restricted  mean- 
ing." The  court  then  gave  the  ac- 
cepted definitions  of  direct  and  cir- 
cumstantial evidence,- citing  1  Starkle 
Bv.  16,  and  the  Code  of  Oeorgla, 
I  3748,  and  proceeded:  "It  Is  manifest 
that,  if  It  was  the  purpose'  of  the 
insurance  company  to  exact  by  con- 
tract direct  evidence  of  death  and 
accident.  In  the  sense  contemplated 
by  Starkle  and  our  code,  as  above 
quoted,  then  the  rule  of  evidence  laid 
aown  by  the  policy  is  in  conflict  with 
that  established  by  law.  a  conflict 
which  must  be  reconciled  by  adher- 
ence to  the  law  and  repudiation  of 
this  article  in  the  poUor." 

[a]  VnftBowa  oanss  laoapaUs  of 
direct  aad  soidtlvs  proof  ^^ne  court. 
In  construing  a  provision  of  a  policy 
of  insurance  preventing  a  recovery 
where  the  cause  or  manner  of  the 
accident  "is  unknown,  or  incapable 
of  direct  and  positive  proof."  said: 
"The  true  meaning  of  this  clause  ap- 

fiears  from  the  context  .  .  .  "The 
nsurance  shall  not  be  held  to  extend 
to  mysterious  disappearances,  nor  to 
any  case  of  death  or  disability,  the 
nature,  cause,  or  manner  of  which 
is  unknown  or  Incapable  of  direct 
and  positive  proof.'  We  think  It 
wouM  be  a  perversion  of  the  true 
meaning  of  this  clause  to  hold  that 
where  the  Immediate  cause  of  death 
is  Indisputable  and  evidenced  by  out- 
ward violence  caused  by  a  train  run- 
nltlg  over  the  body,  and  an  accident 

{irlma  facie  within  the  direct  mean- 
Dg  of  the  Insurance,  it  can  be  any 
oblection  that  no  human  eye  wit- 
nessed Uie  precise  manner  In  which 
the  deceased  fell  Into  or  got  into  the 
cattle  ffuard.   A  lus?  proportion  of 
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i^idispensablc^  that  the  facts  proved  should  establish 
a  specific  one  of  a  number  of  accidental  causes 
equally  reasonably  suggested  by  the  evidence;  but 
it  is  sufficient  if  they  e:celude  design  or  disease  as 
a  cause  inferable  consistently  with  the  evidence,"' 
and  satisfy  the  jury  that  the  accident  or  death 
resulted  from  one  of  the  causes  titat  were  insured 
against."  • 

AQmiative  proof.  The  use  of  the  words  ''affirm- 
ative proof"  does  not  mean  that  there  niust  be 
direct  and  positive  proof  of  the  accident  or  deatb."" 

Proof  satisfactory  to  directors.  Where  an  acci- 
dent policy  required  the  beneficiary  to  furnish  proof 
of  loss  satisfactory  to  the  insurer's  board  of  di- 
rectors, the  beneficiary  was  only  required  to  furnish 
such  proofs  as  ought  to  be  satisfactory  to  reason- ' 
able  men,  acting  reasonably."* 

Boanirement  of  actual  eyowitaiess.  A  provision 
that  the  facts  and  circumstances  of  an  accident  or 
injury  must  be  established  by  the  testimony  of  an 
actual  eyewitness,  in  order  to  warrant  a  recovery  of 
the  whole  indemniCy  provided  for  by  the  policy,  does 
not  require  the  testimony  of  a  person  other  than  the 
insured,  in  case  of  a  nonfatal  accident,''  or  require, 
in  the  ease  of  an  accident  by  shooting,  that  any  per- 
son shonld  have  aetnally  seen  the  load  leave  the 
disdiazged  gim;*"  nor,  in  case  of  drowning,  does  it 


accidental  deaths  occur  under  such 
circumstances  that  evidence  Is  want- 
ir\g  as  to  the  precise  manner  In  which 
tije  deceased  met  his  fate.  Where 
the  visible  Injuries  plainly  account 
for  death,  if  can  hardly  be  neces- 
sary to  explain  step  by  step  how  It 
happened.  Wrleht  v.  Sun  Mut.  It. 
Ins.  Co.,  29  II.  C.  C.  P.  221,  233.  ^ 

[b]  An  Instmetioii  that  the  Jury- 
might  find  any  fact  proven  which 
mlsht  rlgrhtfully  and  reasonably  be 
Infeired  from  the  evidence  was 
proper,  since  the  nature,  cause,  or 
manner  of  the  death  of  Insured  was 
directly  and  positively  established 
where  It  was  shown  that  he  was 
found  dead  with  a  pistol  shot  wound 
throuiiih  the  heart.  Travelers'  Ins. 
Co.  V.  Sheppard.  86  Ga.  7K1, 12  SE  IS: 
Accident  Ins.  Co.  of  North  America 
V.  Bennett,  90  Tenn.  266,  16  SW  728. 
25  AmSR  686.  .  , 

M.  ManufaetureriT  Acc.  inaemn. 
Co.  V.  Dorgran,  68  Fed.  94K,  7  CCA 
681,  22  liRA  620;  Taylor  v.  General 
Acc.  Assur.  Corp.,  208  Pa.  439,  67  A 
830. 

94.  Preferred  Acc.  Ins,  Co.  V. 
Barker,  93  Fed.  158,  35  CCA  250: 
Travelers'  Ins.  Co.  v.  Sheppard,  86 
Ga.  751,  12  SB  18;  Larkln  v.  Inter- 
state Casualty  Co.,  48  App.  Dlv.  866, 
60  NTS  205. 

86.  Preferred  Acc.  Ins.  Co.  v. 
Barker,  93  Fed.  158,  36  CCA  260:  Kon- 
rad  v.  Union  Casualty,  eto,  Co..  49 
La.  Ann.  636,  21  S  721. 

96.  Tralaer  v.  Commercial  Trav- 
elers' Elastern  Acc.  Assoc.,  202  Mass. 
292,  88  NE  901;  Braunsteln  v.  Acci- 
dental Death  Ins.  Co.,  1  B.  &  S.  782, 
101  ECL  782.  121  Reprint  904. 

87.  National  Acc.  Soc.  v.  Ralstln, 
101  III.  A.  192  (supra  fi  88). 

.  88.  National  Acc.  Soc.  v.  Ralstln, 
101  111.  A.  192. 

98.  Lewis  v.  Brotherhood  Acc. 
Co.,  194  Mass.  1,  12,  79  NE  802,  17 
LRANS  714  (where  U  Is  said:  "The 
jury  mirht  have  found  on  the  evi- 
dence of  actual  eye  witnesses  that 
shortly  before  the  time  when  the 
accident  happened  Lewis  and  Miss 
Hurley  were  upon  the  river  in  what 
-mlfiht  be  called  a  'cranky'  canoe,  lia- 
ble to  overturn  at  any  rpoment 
unless  unusual  care  was  exercised  by 
both  Lewis  and  bis  companion;  that 
within  five  (perhapB  fewer)  minutes 
of  the  time  at  which  they  were  last 
seen -alive  the  oanoe  was  ovartumed 
and.  *h<^  bodies  w*ra  imde*  watw. 


Here  then  is  shown  upon  the  testi- 
mony of  eye  witnesses  an  operating 
cause, — namely,  the  imminent  liabil- 
ity of  the  capsizing  of  the  boat  by 
reason  of  Its  cranky  nature,  taken  in 
connection  with  the  fact  that  It  had 
two  occupants  of  whom  one  was  a 
young  woman  not  shown  to  have 
been  experienced  in  aiding  to  keep 
the  canoe  In  balance.  It  is  not  the 
case  of  a  boat  which  is  of  such  size 
and  construction  as  to  be  not  liable 
to  be  upset  by  the  movements  of 
persons  In  It,  b\it  it  Is  the  case  of 
a  cranky  canoe  having  two  persons 
In  it  where  a  not  unusual  movement, 
even  of  one  of  them,  may  result  In 
the  capsizing  of  It.  An  operating 
cause  for  disaster  Is  ever  present 
under  such  circumstances,  knd  that 
cause  is  disclosed  by  the  testimony 
of  eye  witnesses.  Moreover,  upon 
the  evidence  the  Jury  might  have 
found  that  the  movements  of  the 
canoe  and  its  occupants  were  shown 
by  eye  witnesses  up  to  a  time  within 
three  or  four  minutes  of  the  acci- 
dent, and  that  every  operating  cause 
of  the  accident  except  the  on«  above 
shown  to  have  been  present  was 
fairly  excluded  by  the  testimony  of 
these  same  eye  witnesses.  It  must 
be  held  that  In  the  case  before  us 
the  facts  and  circumstances  of  the 
accident  and  Injury  were  established 
by  eye  witnesses  within  the  mean- 
ing of  the  policy"). 

1.  .ffitna  L.  Ins.  Co.  v.  Duan.  188 
Fed.  629,  71  CCA  79;  Andrus  v.  Cas- 
ualty Co..  91  Minn.  858,  98  NW  200. 

3.  Hoffman  v.  Travelers'  Ins.  Co., 
(N.  T.)  7  AmLRev  694;  Cornish  v.  Ac- 
cident Ins.  Co.,  28  Q.  B.  D.  453. 

3.  Rose  v.  Commercial  Mut.  Acc. 
Co.,  12  Pa.  Super.  -894. 

4.  Zearfoss  v.  Switchmen's  Union 
of  North  America,  102  Minn.  56,  112 
NW  1044  (holding  that  where  the 
facts  tend  to  establish  that  the  sui- 
cide was  deliberate  it  Is  error  to  re- 
fuse to  set  aside  a  verdict  against 
the  Insurer). 

6.  Smith  V.  Stipreme  Lodge  O.  8. 
P.,  62  Kan.  75,  Gl  P  416. 

5.  Travelers'  Ins.  Co.  v.  Melick, 
65  Fed.  178,  12  CCA  644,  27  LRA  629; 
Ward  V.  ^tna  L.  Ins.  Co.,  82  Nebr. 
499,  118  NW  70. 

[a]  Whsr*  there  Is  olearlr  ao 
aaasal  eonaeoUoa  the  court  should 
dismiss  the  suit  or  direct  a  verdict 
for  the  Insurer.  Travelers'  Ins.  Co. 
V.  Balden,  78  Fed.  28S,  24  CCA  92; 


require  that  an  eyewitness  should  have  actually  seen 
the  insured  fall  into  the  water.** 

[$  336]  L,  Trial— 1.  Questions  of  Law  and 
F»ct— a.  Questions  for  Oonrt  Where  the  facts  are 
uncontroverted  and  the  inferences  therefrom  are 
olear,  it  is  for  the  court  to  decide  whether  plaintiff 
is  entitled  to  recover,'  andj  as  incident  thereto,  to 
pass  upon  such  questions  as  whether  the  injury  was 
the  result  of  voluntary  exposure  to  unnecessary 
danger^  or  voluntary  overexertion,*  whether  death 
resulted  from  suioide/  whether  there  is  a  total  dis- 
ability within  the  meaning  of  the  policy,"  whether 
the  accident  or  injury  was  the  proximate  cause  of 
the  death  or  disability,*  whether  notice  of  injury  or 
death  was  given  within  a  reasonable  time/  and 
whether  a  failure  to  give  notice  within  the  time 
specified  therefor  has  been  waived.*  The  construe-' 
tion  of  the  contract  is  a  question  for  the  court,* 
which  is  also  to  determine  whether  or  not  the  proofo 
comply  with  the  requirements  of  the  policy."* 

[$  337]  b.  Qnestiow  for  Jnry^d)  In  G«iieraL 
It  is  for  the  jury  to  pass  upon  all  questions  of 
&et  as  to  which  there  is  oonflictii^  evidence,  such 
as  whether  or  not  the  insured  was  injured 
whether  the  injury,  disability,  or  death  was  caused 
by  ^  external,  violent,  and  accidental  or  other 
means;''  whether  an  accident  snch  as  the  policy 

Thurber  v.  Commercial  Traveler*" 
Mut^^cc.^  Assoc.,  S2  App.  Dlv.  636. 

7.  Foster  V.  Fidelity,  etc.,  Co.,  99 
Wis.  447j75  NW  69,  40  LRA  833. 

[a]  Wltan  tli»  OtAmy  baa  iMaa 
*o  VBSat  that  as  a  matter  of  law  it 
can  be  said  to  be  unreasonable.  It 
Is  ^  question  of  law  for  the  court. 
People's  Mut.  Acc  Assoc  v.  Smith, 
126  Pa.  317,  17  A  605,  12  AmSR  870. 

[b]  Where  iimwIt  three  moatbs 
•lapsed  between  the  time  of  the  ac- 
cident and  the  giving  of  notice  by 
letter,  whether  or  not  It  was  done  in 
a  reasonable  time  was  a  question 
for  the  court,  the  facts  being  un- 
controverted. McFarland  v.  TJ.  S. 
Mutual  Acc.  Amoc,  124  Uo.  204,  37 
SW  436. 

__8.  Traveleri^  Ins.  Co.  Nax,  142 
Fed.  66S,  72  CCA  649  [rev  130  Fed. 
985];  Myers  v.  Maryland  Casualty 
Co.,  123,  Mo.  A.  682,  101  SW  124. 

8.  RMrers  v.  Modem  Brotherhood 
of  America,  131  Mo.  A.  863,  111  SW 
518. 

10.  Travelers'  Ins.  Co.  v.  Shep- 
pard, 85  Ga.  751,  12  SE  IS;  Cook  v. 
Standard  L.,  etc,  Ins.  Co.,  84  Mich. 
12,  47  NW  568. 

[a]  Where  uo  obJeoUon  la  made 
to  th»  proofs  furnished  they  will  be 
held  to  be  of  the  character  required, 
and  the  Insurer's  failure  to  admit 
liability  floes  not  affect  their  suffl- 
clency.  New  Tork  Nat,  Acc  Soc  T. 
Taylor.  42  111.  A.  97. 

11.  Pennington  v.  Padflc  Mut.  U 
Ins.  Co.,  86  Iowa  468,  62  NW  482,  39 
AmSR  306. 

12.  V.  3. — Illinois  Commercial 
Men's  Assoc.  v.  Parks,  179  Fed.  79i. 
103  CCA  286;  McCormack  v.  lUlnols 
Commercial  Men's  Assoc,  159  Fed. 
114,  86  CCA  304;  New  Amsterdam 
Casualty  Co.  v.  Shields,  155  Fed.  51, 
85  CCA  122:  Standard  L.,  etc.,  Ins. 
Co.  v.  Thornton,  100  Fed.  682,  40  CCA 
564,  49  LRA  116;  National  Acc.  Soc 
V.  Dolph,  94  Fed.  743,  38  CCA  1; 
Commercial  Travelers'  Mut.  Acc 
Assoc.  V.  Fulton,  93  Fed.  621.  35  CCA 
493;  Travelers'  Ins.  Co.  v.  Melick.  65 
Fed.  178,  12  CCA  544.  27  LRA  629: 
Manufacturers'  Acc.  Indemn.  Co.  v. 
Dorgan,  58  Fed.  945,  7  CCA  581.  22 
LRA  620;  Whitehouse  v.  Travelers' 
Ins.  Co.,  29  F.  Cas.  No.  17.666. 

Cal. — Stout  V.  Pacific  Mut.  L.  Ins. 
Co.,  130  Cal.  471,  62  P  782:  McEwen 
V.  Occidental  L.  Ins.  Co-  20  CaL  A. 
477,  129  P  6^8. 
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MQtemplatea  was  the  proximate  cause  of  the  injiuy, 
disability,  or  death  of  the  insured;^'  whether  the 
insured  was  at  the  time  of  the  injury  engaged  in 
doing  an  act  withiil  the  occupation  in  which  he  was 
inured  whether  insured  had  changed  his  occupa- 
tion;^ whether  the  infirmity  causing  the  accident 
was  of  a  temporary  character  or  a  disease;" 
whether  the  insured  was  a  passenger  at  the  time 
of  the  accident;"  or  whether  his  journey  had 
ended;'*  whether  insured  came  to  his  death  from 
injuries  caused  by  the  burning  of  a  building  while 
he  was  therein ;"  whether  the  trouble  arising  from 
an  injury  was  a  disease  such  as  the  policy  con- 
templated;'" whether  there  has  been  a  violation  of  a 


provision  for  an  examination  of  the  insured  by 
the  insurer;'^  whether  the  agebt  of  the  insurer 
knew  the  facts  ;^^  whether  the  insured  knew  that 
the  agent  exceeded  his  authority  whether  an 
assessment,  claimed  to  have  been  remitted  to  the, 
company  by  post,  was  in  fact  received  by  it 
prior  to  the  injury  of  the  insured  f*  and 
whether  there  has  been  a  vexatious  refusal  or 
delay  on  the  part  of  the  msorer  in  the  payment  of 
a  loss.'" 

[$  338]    (2)  Aa  to  Statements  in  Application. 

The  materiality  and  truth  of  the  statements  in  the 
application  is  usually  a  question  for  the  jury  to 
determine,^- as  is  also  the  question  whether  a  state- 


Colo. — ^Preferred  Acc.  Ina.  Co.  v. 
Fleldlnir.  S5  Colo.  19,  8S  P  1013,  9 
AnnCas  916. 

D.  C — Patterson  v.  Ocean  Acc.,  etc., 
Corp.,  2S  App.  48. 

Ga. — Metropolitan  Casualty  Ins. 
Co.  v.  McAuley,  134  Oa.  ICS,  67  SB 
391:  Atlanta  Acc.  Assoc.  v.  Alexan- 
der, 104  Ga.  709,  SO  8E  939.  42  L.RA 
188. 

iIl— Railway  OfQcfals,  etc..  Acc. 
Assoc  V.  Coady.  80  IIL  A.  663. 

Ind. — Continental  Casualty  Co.  v. 
Lloyd,  1«&  Ind.  62,  78  NE  824. 

Iowa- — Klumb  t.  Iowa  State  Trav- 
eling Men's  Assoc.,  141  Iowa  519,  120 
NW  81;  Kenny  v.  Bankers'  Acc.  Ins. 
Cow.  136  Iowa  140,  113  NW  &66: 
Morrow  v.  National  Masonic  Acc.  As- 
soc- 126  Iowa  633,  101  NW  468.  See 
Binder  v.  National  Masonic  Acc  As- 
soc 127  Iowa  26,  10>  NW  190. 

Ky.^ — JBttxiB  Lb  Ins.  Ca  v.  Ctabtree, 
146  Ky.  86S.  14Z  SW  690:  ConUnental 
Casualty  Co.  v.  Semple,  112  SW  11X2: 
Travelers'  Ins.  Co.  v.  Binaham,  106 
SW  894,  82  KyL  238;  Continental 
Casualty  Co.  v.  Hunt,  99-  SW  1066. 
28  KyL  1006;  American  Benev. 
Assoc.  Btough.  88  BW  126.  26  KyL 
1093:  Omberff  v.  IT.  8.  Hutiutl  Acc. 
Assoc.,  101  Ky.  803,  40  SW  909,  19 
Kyi,  462,  72  AmSR  413;  Standard  L., 
etc..  Ins.  Co.  v.  Thomas,  17  SW  275, 
13  KyL  593. 

La. — Konrad  v.  Union  Casualty, 
etc..  Co.,  49  La.  Ann.  638,  21  S  721. 

Md.— Standard  Acc,  etc.,  Ins.  Co. 
T.  Wood.  116  Md.  675,  82  A  702;  Gen- 
eral Acc.,  Vetc.,  Assur.  X^orp,  v. 
Homely,  109  Md.  98,  71  A  624. 

Mass. — Bohaker  v.  Travelers'  Ins. 
Co.,  215  Mass.  32,  102  NE  342.  46 
LRANS  543.  See  Tralser  v.  Com- 
mercial '  Travelers'  Eastern  Acc. 
Assoc..  202  Mass.  292,  88  NE  901. 

Mich. — Burnham  v.  Interstate  Cas- 
ualty Co.,  117>Mlch.  142,  75  NW  445; 
Turner  v.  Fidelity,  etc.,  Co.,  112  Mich. 
425.  70  NW  898.  07  AmSR  428,  38 
LRA  629. 

Minn. — Ludwie  v.  Preferred  Acc 
Ins.  Co.,  113  Minn.  510,  130  NW  5. 

Mo. — Loesch  V.  Union  Casualty, 
etc,  Co.,  176  Mo.  654,  75  SW  621; 
Fetter  v.  Fidelity,  etc.,  Co^  174  Mo. 
256.  73  SW  592,  97  AmSR  660.  61 
LRA  459;  Baumlster  v.  Continental 
Casualty  Co..  124  Mo.  A.  38.  101  SW 
152;  Johnson  v.  Continental  Casualty 
Co.,  122  Mo.  A.  369,  99  SW  473:  Drls- 
kell  V.  U.  S.  Health,  etc.  Ins.  Co.. 
117  Mo.  A.  362,  93  SW  880;  Summers 
V.  Fidelity  Mut.  Aid  Assoc,  84  Mo. 
A.  605:  Hester  v.  FIdSlty,  etc.,  Co., 
«9  Mo.  A.  ISfi. 

Nebr. — Ward  v.  .<^tna  L.  Ins.  Co., 
82  Nebr.  499,  118  NW  70:  Modern 
Woodmen  Acc.  Assoc.  v.  Shryock,  54 
Nebr.  2S0,  74  NW  607,  39  LRA  826. 

N.  U. — ^Rodey  v.  Travelers'  Ins. 
Co..  8  N.  M.  818.  9  P  348. 

N.  T. — Ijandon  v.  Preferred  Acc. 
Ins.  Co..  48  ApD.  Div.  487,  60  NTS 
188  fair  167  N.  T.  677,  60  NE  1114]: 
lArkln  T.  Interstate  Casualty  Co.,  is 
App.  Dlv.  865,  60  NY8  206;  Thurber 
v.  Commercial  Travelers'  Mut.  Acc. 
Assoc.,  88  App.  Div.  686,  SS  NTS 
1671;  Bailey  v.  Interstate  Casualty 
Co  ,  S  App.  Dlv.  127,  40  NTS  E18 
[aff  168  tl.  Y.  728.  68  NE  11881: 
Martin  T.  Equitable  Ace.  Assoc,  61 


Hun  467,  16  NTS  279;  Williams  v.  U. 
S.  Mutual  Acc.  Assoc.,  60  Uun  580. 
14  NTS  728;  Stelnhausen  v.  Pre- 
ferred Mut.  Acc.  Assoc.,  69  Hun  336, 
18  NTS  86;  Washburn  v.  National 
Acc  Soc,  57  Hun  686,  10  NTS  366; 
Brink  v.  Guaranty  Mut.  Acc.  Assoc., 
7  NTS  847;  Peck  v..  Equitable  Acc 
Assoc,  52  Hun  256,  6  NTS  215;  Dun- 
can v.  Preferred  Mut.  Acc.  Assoc., 
59  N.  T.  Super.  146.  18  NTSt620  (aff 
129  N.  T.  622.  29  NE  1029];  aiUden- 
klrch  V.  tT.  6.  Mutual  Aoo.  Assoc.,  5 
NTS  428. 

N.  D.-^tevens  v.  Continental  Cas- 
ualty Co..  12  N.  D.  463,  97  NW  862. 

Pa. — McCuUouKh  v.  Bailway  Malt 
Assoc..  286  Pa.  118,  78  A  1007;  Hill 
V.  Central  Aca  Ins.  Co..  809  Pa.  688, 
59  A  262. 

Tenn. — American  Acc.  Ins.  Co.  v. 
Normeut.  91  Tenn.  1.  18  SW  895. 

Tex. — Travelers'  Ins.  Ca  v.  Hunter. 
80  Tax.  Civ.  A.  488.  70  SW  798;  JBtaa. 
L.  Ins.  Co.  V.  Hicks,  28  Tex.  Civ. 
A.  74.  66  SW  87. 

Wis. — ^Hall  V.  American  Masonic 
Acc  Assoc,  86  Wis.  518,  67  NW  366. 

Eng. — Trew  v.  Rallwav  Passenffers' 
Assur.  Ca.  6  H.  &  N.  889  (tevS  H. 
&  N.  21lJ  * 

Can. — Ocean  Acc,  etc,  Corp.  v. 
Fowlle,  33  Can.  S.  C.  253. 

[a]  Bvldenoe  safllolent  to  take 
case    to  Jnry. — The    testimony  of 

?laintlff,  Bulner  on  an  accident  policy 
or  the  loss  of  an  eye,  that  water 
was  accidentally  splsished  Into  her 
eye  from  a  wash  tub,  that  her  eye 
became  inflamed  immediately,  and 
that,  as  a  result  thereof,  she  lost  the 
sight  of  the  eye,  and  the  testimony 
of  an  attending  physician  that  the 
eleht  of  the  eye  was  destroyed  by 
Inflammation  due  to  gonorrhea, 
which  could  not  be  contracted  un- 
less gonorrheal  germs  were  brought 
In  contact  with  the  eye,  require  the 
BUbtjiisBlon  of  the  case  to  the  Jury, 
the  splashing  of  the  water,  as  testi- 
fied to,  being  the  only  explanation 
given.  Sullivan  v.  Modern  Brother- 
hood of  America,  167  Mich.  624.  133 
NW  486,  42  LRANS  140,  AnnCas 
1913A  1116  and  note. 

13.  U.  S. — Illinois  Commercial 
Men's  Assoc  v.  Parks.  179  Fed.  794. 
103  CCA  286;  McCormack  v.  lUlnola 
Commercial  Men's  Assoc,  159  Fed. 
114.  S6  CCA  304:  New  Amsterdam 
Casualty  Co.  v.  Shields,  166  Fed.  64, 
85  CCA  122;  Traveler^  In&  Co.  v. 
Mellck.  65  Fed.  178,  12  CCA  644,  27 
LRA  629. 

Colo. — Preferred  Acc  Ins.  Co.  v. 
Fielding,  35  Colo.  19.  S3  P  1018.  9 
AnnCas  916  and  note. 

Ga. — Columbian  Nat.  L.  Ins.  Co.  v. 
Miller,  140  Oa.  346.  78  SE  1079;  Trav- 
elers' Ins.  Co.  v.  Thornton,  119  Oa. 
455,  46  SE  678. 

Ind. — Continental  Casualty  Co.  v. 
Lloyd,  165  Ind.  52.  73  NE  824. 

I^. — Continental  Casualty  Co,  v. 
Semple,  112  SW  1122. 

Md. — General  Acc,  etc.,  Assur. 
corp.  v.  Homely,  109  Md.  98,  71  A  624. 

Mich. — Jlroch  v.  Travelers'  Ins.  Co., 
1*6  Mfch.  375.  108  NW  728. 

Minn. — Ludwlg  V.  Preferred  Aca 
Ins.  Co..  118  Minn.  510,  180  NW  6. 

Ma— Driscoll  v.  U.  8.  Healtb.  etc.. 
Ins.  Co..  117  Ma  A.  862,  88  SW  (89. 


Nebr. — Ward  v.  .ffitna  L,  Ins.  Co., 
82  Nebr.  499.  118  NW  70;  Modern 
Woodmen  Acc.  Assoc  v.  Shryock,  64 
Nebr.  250,  74  NW  607,  89  LRA  826. 

N.  T. — Martin  v.  Manufacturers* 
Acc.  Indemn.  Co..  151  N.  T.  94,  4& 
NE  877  [aff  71  Hun  614.  24  NTS' 
1147];  Miartln  v.  Equitable  Acc 
Assoc,  61  Hun  467,  16  NTS  279. 

Pa. — Taylor  v.  Oeneral  Acc  Assur. 
Corp.,  ^08  Pa.  439,  57  A.  830. 

Tex. — Travelers'  Ins.  Co.  v.  Hunter, 
30  Tex.  Civ.  A.  489,  70  SW  798. 

Wis. — ^Hall  V.  American  Masonic 
Acc  Assoc.  86  Wis.  618.  57  NW  866. 

14.  Kmlaw  V.  Travelers'  Ins.  Co.» 
108  Mich.  654,  66  NW  469. 

16.  Johnson  v.  Ixindon  Ouamntee, 
etc.  Co.,  116  Mich.  86,  72  NW  1116. 
68  AmSR  649.  40  LRA  440. 

IB.  Manufacturers'  Acc  Indemn. 
Ca  V.  Dorgan.  58  Fed.  945,  7  CCA  681^ 
28  LRA  620;  Meyer  v.  EHdelity,  etc, 
Ca,  96  Iowa  878,  65  NW  388.  69 
AmSR  874:  Noyea  V.  Commercial 
Travelers'  Eastern  Acc  Assoc,  190 
Mass.  171,  76  NE  666. 

17.  James  V.  U.  S.  Casualty  Co., 
113  Ma  A.  622,  88  SW  125. 

18.  Tooley  v.  Railway  Pass. 
Assur.  Co.,  24  F.  Cas.  Nc  14.098.  8 
Blss.  399,  Z  InsLJ  275. 

19.  Ktel«  V.  Travelers'  Ins.  Co., 
118  Minn.  422,  186  NW  1101. 

SO.  Kenny  v.  Bankers'  Acc.  Ins. 
Co..  136  Iowa  140,  113  NW  566  (eo 
holding  under  a  policy  providing  less 
liability  In  case  of  disease  resulting' 
from  accidental  injury  than  for  & 
disability  resulting  solely  there- 
from). 

31.  Stelnhausen  v.  Preferred  Mut, 
Acc  AsSoc,  59  Hun  336,  13  NTS  36. 

SOt  Travelers'  In».  Co.  v.  Craw- 
ford, 106  SW  290.  82  KyL  517;  Craw- 
ford V,  Travelers'  Ins.  Co..  124  Ky. 
733,  99  SW  963.  30  KyL  943,  124  AmSR 
425;  Standard  L..  etc..  Ins.  Co.  v.  Hol- 
loway,  72  SW  796,  24  KyL  1856. 

[a]  Even  in  the  absence  of  plead- 
ings directly  raising  the  Issue  the 
question  of  the  agent's  knowledge  Is 
properly  Rubmltted  to  the  Jury.  iTIsh- 
blate  V.  Fidelity,  etc.,  Co.,  140  N.  C 
589,  53  SE  354. 

S3.  Travelers'  Ins.  Co.  V.  Craw- 
ford, 106  SW  290,  32  KyL  517:  Craw- 
ford V.  Travelers'  Ins.  Co.,  124  Ky, 
733.  99  SW  963,  30  KyL  943.  24  AmSR 
425. 

84.  National  Masonic  Act;.  Assoc 
v.  Burr,  44  Nebr.  256,  68  NW  466. 

as.  Brown  v.  Railway  Pass.  Assur. 
Co.,  45  Mo.  221. 

ae.  U.  S.— Miller  v..  Maryland 
Casualty  Co.,  193  Fed.  343.  113  CCA 
267;  Wilder  v.  Continental  Casualty 
Co.,  150  Fed.  92.  80  CCA  46;  Standard 
I»,  etc,  Ins.  Co.  v.  Fraser,  76  Fed. 
706,  22  CCA  499;  Fidelity,  etc..  Co.  v. 
Alpert.  67  Fed.  460,  14  CCA  474; 
Manufacturers'  Acc  Indemn.  Co.  v. 
Dorgan.  68  Fed.  946,  7  CCA  531,  22 
LRA  620. 

Cal. — Bayley  v.  Employers*  Liabil- 
ity Assur.  Corp.,  126  CaL  346,  68  P  7. 

III. — Spence  v.  Central  Acc.  i  Ins.- 
Co.,  236  III.  444.  86  NE  104,  19 
LRANS  88. 

Ky. — Crawford  v.  Travelers'  Ins. 
Co.,  124  Ky,  733,  99  SW  963,  30  Kyl. 
948,  124  AmSR  426. 

Md.— Dulany.  v.  Fidelity,  eta.  Ca, 
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ment  was  made  with  intent  to  defraad;'*  or  whether 
a  former  injury,  not  mentioned,  is  within  the  con- 
templation of  the  parties,^  or  increased  the  risk;™ 
or  what  the  statement  really  is,  where  by  reason 
lOf  indifferent  writing,  or  other  oanse,  the  words  or 
figures  are  rendered  uncertain.*" 


106  Md.  17,  ti  A  614;  M&ryland  Cas- 
uaUy  Co.  V.  Oehrmann,  96  Md.  634, 
M  A.  678. 

Mass. — BverBon  v.  General  Ace, 
«tc.,  Assur.  Corp.,  202  Mass.  169,  88 
NB  658. 

Minn. — Price  v.  Standard  L.,  etc., 
InS:  Co..  90  Minn.  264.  96  NW  1118. 

Mo. — Offlneer  v.  Brotherhood  of 
American  Yeomen,  109  Mo.  A.  72,  83 
BW  67.  I 

N.  Y. — Bclnk  T.  Ouaranty  MuL  Acc. 
Assoc..  7  NTS  847  [afE  190  N.  T.  676. 
29  NB  10851. 

OkL — Continental  Casiialtr  Co.  T. 
Owen,  131  P  1084. 

Tex. — North  American  Acc.  Ins. 
Co.  V.  Trenton,  (Civ.  A.)  99  SW  740. 

Wis. — French  v.  Fidelity,  etc.,  COy 
185  Wis,  269,  115  NW  869,  17  LRANS 
1011. 

Bng'. — ^Wheelton  v.  HardlBty,  8  B. 
A  b7282,  92  ECL  282,  120  Bepslnt  86. 

N.  B.— Smith  T.  Dominion  of  Can- 
ada Acc.  Ins.  Co..  86  N.  B.  800. 

Ont. — Thomson  v.  Maryland  Cas- 
ualty Co.,  8  OntWR  698. 

[al  WokbA  pliysloal  ooBdttiOB^-— 
Whether  Insurealn  aST  accident  pol- 
icy was  In  a  sound  condition  ptayst- 
caily  at  the  time  of  the  appltoatloif 
for  the  Insurance  depends  on  the  cir- 
cumstances of  each  case,  and  is  a 

auestlon  for  the  Jury.   French  v.  Fl- 
ellty,  etc.,  Co..  186  Wis.   269,  116 
NW  869,  17  LRANS  1011. 

[b1  OpsratioB  as  Ulnsss. — Whether 
a  prior  operation  for  chronic  appen- 
dicitis constituted  an  illness  within 
an  answer  to  a  question  in  an  appli- 
cation for  an  accident  and  alck  oen- 
eflt  policy  Is  for  the  Jury.  Miller  v. 
Maryland  Casualty  Ca.  198  Fed.  843, 
118  CCA  267. 

ar.  Price  V.  Standard  L,.,'etc.,  Ins. 
Co,  90  Minn.  264.  96  NW  1118. 

n.  Trenton  v.  North  American 
Acc  Ins.  Co.,  (Tex.  Civ.  A.)  89  8W 
376. 

99.  Price  V.  Standard  L...  etc.,  Ins. 
Co.,  90  Minn.  264,  95  NW  1118;  North 
American  Acc.  Ins.  Co.  v.  Trenton, 
(Tex.  ClT.  A.)  99  SW  740. 

80.  U.  8.  Health,  etc.,  Ins.  Co.  v. 
■Clark,  41  Ind.  A.  346,  83  NE  760.. 

[a]  Check  marks. — ^Where  an  ac- 
cident policy  contained  a  schedule 
of  warranties  -consistlnff  of  separate 
statements  followed  by  a  blank  line. 
In  which  a  V-shaped  check  mark  was 
placed,  there  was  an  amhtgulty  with 
respect  to  the  conclualcu  to  be 
drawn  from  the  warranties;  and  It 
was  for  the  Jury  to  determine 
whether  the  check  marks  were  to  he 
treated  as  a  denial  of  any  exception 
or  as  a  waiver  of  the  statement  In 
any  answer  thereto.  French  v.  New 
York  Fidelity,  etc.,  Co..  135  Wis.  259, 
115  NW  869.  17  LRANS  1011. 

[h]  Beta  filing  clear  copy. — Where 
the  answer  written  on  the  original 
application  Is  indistinct,  and  for  that 
reason  uncertain,  but  the  Insured 
retains  without  oWectlon,  for  an  un- 
reasonable time,  an  alleged  copy 
thereof  where  the  answer  Is  dis- 
tinctly written,  he  Is  bound  by  the 
latter  answer  as  a  matter  of  law. 
Reynolds  v.  Atlas  Acc.  Ins.  Co.,  69 
Minn.  93,  71  NW  831. 

31.  U.  S. — Illinois  Commercial 
Men's  Assoc.  v.  Parks,  179  Fed.  794, 
105  CCA  286;  Myler  v.  Standard  L., 
etc.,  Ins.  Co.,  92  Fed.  861,  85  CCA  55. 

111. — ^Wilkinson  v.  ^tna  L.  Ins.  Co., 
240  IlL  205,  88  NE  550,  130  AmSR- 
269,  26  LRANS  1256. 

Iowa. — Kenny  v.  Bankers'  Acc  Ins. 
Co.,  126  Iowa  140,  113  NW  666. 

Mo. — Summers  v.  Fidelity  Mut. 
Aid  Assoc..  84  Mo.  A.  60S. 

Wis. — ^Weidner  v.  Standard  L.,  etc, 
Ins.  Co.,  110  Wis.  10,  110  NW  246. 


Ont. — ^Atkinson  v.  Dominion  -of 
Canada  Guarantee,  etc,  Co.,  IX  Ont 
WR  449.  ^ 

3a.  U.  S. — Travelera'  Ins.  Co.  v. 
Seaver,  19  WalL  631,  644,  22  U  ed. 
156:  Preferred  Acc  Ins.  Co.  v.  Mulr, 
126  Fed.  928,  61  CCA  466;  Ashen- 
felter  v.  Employers'  Liability  Assur. 
Corp.,  87  Fed;  682,  81  CCA  193;  Trav- 
elers' Ins.  Co.  V.  Randolph,  78  Fed. 
764,  21  CCA  805:  Traders'  etc.,  Acc 
Co.  V.  Wagley,  74  Fed.  467,  20  CCA 
688;  Pactftc  Mut  L.  Ins.  Co.  v.  Snow- 
den,  68  Fed.  842,  7  CCA  264;  Cotten 
V.  Fidelity,  etc.,  Co.,  41  Fed.  606 ; 
Tooley  V.  Railway  Pass.  Assur.  Co., 
24  F.  Cas.  Nc  14.098,  8  Blss.  399. 

Cal.-~De  Qreayer  t.  Fidelity,  etc, 
Co^  68  P  390. 

111.— Fidelity,  etc,  Co.  v.  Slttlg, 
181  IlL  111,  64  NE  903.  4S  LRA  869; 
Continental  Casualty  Co.  v.  Johnson, 
119  IlL  A.  98:  Columbian  Acc  Co.  t. 
Sanford,  60  lU.  A.  424  :  Travelers' 
Preferred  Aoc  Amoc  v.  Stone,  60  IlL 
A.  222 

IndL-^-Conboy  Hallway  OfflclaU' 
etc.,  Acc  Asaoc,  17  Ind.  A.  62,  41 
NE  1017,  60  AmSR  164. 

Iowa. — "Ptgmt  v.  Fraternal  Aec 
Assoc  119  Iowa  842.  98  NW  861;  Fol- 
lls  V.  U.  S.  Mutual  Acc  Assoc,  94 
Iowa  436,  «2  NW  »07,  68  AmSR  408. 
28  liRA  78;  Jones  v.  U.  8.  Mutual 
Acc  Assoc.,  92  Iowa  662.  61  NW  486; 
Sutherland  v.  Standard  L.,  etc,  Ins. 
Co.,  87  Iowa  505,  54  NW  459. 

Ky. — ^^tna  L..  Ins.  Co.  v.  ClaypooL 
128  Ky.  43,  107  SW  826,  32  KyL  866; 
Continental  Casualty  Co.  v.  Hagerty, 
90  SW  561,  25  Kyi.  926:  Union  Cas- 
ualty, etc,  Co.  V.  Goddard,  76  SW 
832,  26  KyL  1036 ;  Travelera  Ins.  Co. 
V.  Clark,  109  Ky.  860,  69  SW  7,  22 
KyL  902,  96  AmSR  S'r4, 

Md. — Providence  Zj.  Ins.,  etc.,  Co.  v. 
Martin,  82  Md.  310. 

Mass. — Anthony  v.  Mercantile  Mut. 
Acc.  Assoc.,  162  Mass.  864,  S8  NE 
973,  44  AmSR  367,  26  LRA  406; 
Keene  v.  New  England  Mut.  Acc. 
Assoc,  161  Mass.  149,  86  NB  891; 
Badenfeld  v.  Massachusetts  Mut.  Acc. 
Assoc,  164  Mass.  77,  27  NB  769,  IS 
LRA  263';  Freeman  v.  Travelers'  Ins. 
Co.,  144  Mass.  672,  12  NB  872. 

Mich. — Putnam  v.  Phcenlx  Pre- 
ferred Acc  Ins.  Co.,  156  Mich.  184, 
118  NW  922;  Hunt  v.  U.  S.  Accident 
Assoc.,  146  Mich.  621,  109  NW  1042, 
117  AmSR  655.  7  LRANS  938,  10 
AnnCas  449  and  note;  Johnson  v. 
London  Guarantee,  etc..  Co.,  116 
Mich.  86,  72  NW  lllS,  69  AmSR  649, 
40  LRA  440;  Hesa  v.  Preferred  Ma- 
sonic Mut.  Acc.  Assoc..  112  Mi<Ai. 
196,  70  NW  460,  40  LRA  444. 

Mo. — Powell  V.  Traveler^  Protee- 
tlve  Assoc,  ISO  Mo.  A.  671,  140  SW 
939;  Dillon  v.  Continental  Casualty 
Co.,  130  Mo.  A.  602,  109  SW  89;  Bate- 
man  V.  Travelers'  Ins.  Co.,  110  Mo.  A. 
443.  86  SW  128;  Jamison  v.  Conti- 
nental Casualty  Co.,  104  Mo.  A.  806, 
78  SW  812;  Hester  v.  Fidelity,  etc., 
Co.,  69  Mo:  A.  186;  Collins  v.  Fidel- 
ity, etc.,  Co.,  63  Mo.  A.  253. 

Nebr. — Rustin  v.  Standard  L.,  etc., 
Ins.  Co.,  68  Nebr.  792,  79  NW  712, 
76  AmSR  186.  46  LRA  268:  Travelers' 
Ina  Co.  v.  Snowden,  45  Nebr.  249,  63 
NW  392. 

N.  H. — Whalen  v.  Casualty  Co.,  7S 
N.  H.  297,  78  A  642.  139  AmSR  696 
and  note. 

N:  J. — Stone  v.  U.  S.  Casualty  Co., 
84    N.  J.   L.  871. 

N.  T. — Johanna  v.  National  Acc. 
Soc,  16  App.  Dlv,  104,  45  NYS  117; 
Keeffe  v.  National  Acc.  Soc,  4  App, 
Dlv.  392,  38  NYS  854;  Williams  v.  U. 
S.  Mutual  Acc  Assoc.,  82  Hun  268, 
81  NTS  843  [afC  147  N.  Y.  698,  42  NB 
726];  Duncan  v.  Preferred  Mut.  Acc 


[$  339]    (3)  Ab  to  Excapt«d  Bisks.    It  is  a 

question  of  fact  for  the  jury  to  decide  whether  the 
injury  resulted  from  some  cause  excepted  in  the 
policy,'^  such  as  voluntary  exposure  to  unnecessary 
danger,^  the  failure  of  insured  to  exercise  due 
diligence  for  bis  personal  safety  and  protection," 

Assoc,  69  N.  T.  Super.  146,  13  NY3 
620  [afC  129  N.  Y.  622,  29  NB  1029] ; 
Norwood  v.  Preferred  Acc  Ins.  Co., 
66  Misc.  529.  107  NYS  104;  Hess  v. 
Van  Auken,  11  Jdlsc  422,  82  NYS  12S; 
Guldenklrch  v.  U.  S.  Mutual  Aca 
Assoc.,  6  NTS  428. 

Oh. — North  American  Acc  Ina.  Co. 
v.  Gullck,  25  Oh.  Clr.  Ct.  395. 

Okl.— Pacific  Mut  I*  Ins.  Co.  v. 
Adams,  27  OkL  496.  112  P  1026. 

Tenn. — Union  Casualty,  etc,  Cc  v. 
Harroll,  98  TttBm.  6*1,  40  8W  1080. 
60  AmSR  878. 

Tex. — Continental  Casualty  Co.  v. 
Deeg,  <Clv.  A.)  126  SW  868;  Con- 
tinental Casualty  Co.  v.  Jennings,  (Civ. 
A.)   99  SW  428. 

va. — Fidelity,  etc.,  Cc  v.  Chambers, 
98  Va.  138,  24  SB  896(40  LRA  482. 

[a]  BUUav  hw... ■■Where.  In  an 
action  on  an  accident  policy,  which 
limited  the  liability  of  Insurer  for 
injuries  from  voluntary  enKMure  to 
obvious  danger.  Insurer  clauned  that 
insured  came  to  his  death  by  volun- 
tarily exposing  himself  to  obvunw  dan- 

Eer  by  undertaking  to  ride  a  vicious 
orse,  and  the  evidence  showed  that 
the  lunrse  was  kind  and  easy  to  handle 
and  even  tonpered  and  had  been  ridden 
quietly,  etc,  the  question  whether  in- 
sured voluntarily  exposed  himself  to 
obvious  danger  was  for  the  Jury.  Put- 
nam V,  Phoenix  Preferred  Acc  Ins.  Co., 
166  Mich.  134,  118  NW  922. 

[b]  Meppiaff  from  a  mowUtg  traia. 
Irrespective  of  the  speed  at  which  It 
was  moving.  Is  not,  as  a  matter  of 


law,  an  "obvious  danger,"  witl^in  an 
accident  Insurance  compaiiy's  policy 
relieving  the  .company  from  liability 
for  death  resulting  from  exposure  to 
an  obvious  risk.  National  L,  etc.  Ina 
Co.  V.  Lokey,  166  Ala.  174,  62  S  46. 

[c]  There  the  qnesOon  atlaes  on 
a  demnzrer  to  the  avldenos  it  is  for 
the  trial  Judge  to  determine.  Fidelity, 
etc.,  Co.  V.  Chambers,  93  Va.  188.  24 
8E  896,  40  LRA  432  and  note 

33.  U.  S. — Traders',  etc,  Ax!C  Cc 
V.  Waglet,  74  Fed.  467,  20  CCA  588. 

111. — Tinsman  v.  Illinois  Commercial 
Men's  Assoc.,  286  IlL  686.  86  NE  913 
[arc  139  111.  A.  S071:  Columbian  Acc 
Cc  v.  Sanford.  60  m  A.  424. 

Iowa. — Payne  v.  Fraternal  Acc 
Amqc.  119  Iowa  842,  98  NW  861. 

Ky. — Kentucky  L.,  etc,  Ins.  Co.  v. 
Franklin,  102  Ky.  612.'  48  SW  709, 
119  KyL  1673. 

N.  J.— Stone  v.  U.  a  Casualty  Co., 
84  N.  J.  L.  371. 

N.  T.— Duncan  v.  Preferred  Mut. 
Acc.  Assoc.,  59  N.  Y.  Super.  145,  13 
NYS  620  [aft  129  N.  Y.  622,  29  NE 
1029]  :  Pratt  v.  Travelers'  Ins.  Cc, 
8  AlbLJ  88,  7  AmLRev  596. 

Pa. — Burkhardt  v.  Columbia  Relief 
Fund  Assoc.,  85  Pa.  Super.  284. 

[a]  Boarding  moving  trsln 
Where  one  who  was  Insured  under  a 
policy  requiring  "due  diligence  for 
self-protection"  attempted  to  get  on 
board  of  a  train  which  was  moving 
slowly,  either  on  the  forward  platform 
of  the  rear  car  or  between  two  cars, 
and  was  crushed  between  the  wheels, 
it  was  left  to  the  Jury  to  say  whether 
the  Insured  had  used  that  degree  of 
caution  and  diligence  which  a  prudent 
man  would  use  under  the  clrcum- 
Btances.  Tooley  v.  Railway  Pass. 
Assur.  Co.,  24  F.  Cas.  No.  14,098,  3 
Blss.  899. 

[b]  Oroasliig  railroad  trooko.— 
Where  the  Insured,  while  crossing  rail- 
road tracks,  was  called  to  from  sev- 
eral directions  to  look  out  for  the 
train,  and  hastened  to  seek  a  place 
of  safety,  but  was  Struck  by  tlia  tnln 
and  killed,  it  was  held  that  the  ques- 
tion of  (Hligence  was  properb'  aab- 
mltted    to    the    jury.     Duocan  v. 
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suicide,**  negligeiite  "  conseions  and  intentional  over- 
exertion,'*  violation  of  the  rules  of  insured's  em- 
ployer, standi]^  on  the  platform  of  a  ear,"  or 
attempt!^  to  board  or  alight  from  a  moving  eon- 
veyanee;^  whether  the  injimes  were  self-inflicted,*" 
or  inffieted  intentionally,  by  a  third  person;*^  and 
whether  insured  was  injured  while  violating  the  law/' 
while  intoxieated,*"  while  on  tiie  roadbed  of  a  rui- 
nwd,**  or  while  engaged  ia  an  oeenpatito  other  or 
more  haxardoos  than  that  in  whieh  he  was  engaged 
when  insnred.*" 

340]    (4)  As  to  Extent  of  InjTiry  or  Disability. 


It  is  for  the  jury  to  determine  whether  insured  has , 
suffered  a  to^  or  partial  disability,**  and  whether 
the  disability  is  permanent;*^  whether  the  injury 
resulted  in  the  loss  of  the  member;**  whether  there 
has  been  a  loss  of  time  within  the  twms  of  the 
policy;*^  and  whether  insured  is  disabled  from  fol- 
lowing afiy  occupation."* 

[i341]  (6)  As  to  Notice  and  Froofk  of  Ininry 
or  IMsabUi^.  Whether  or  not  the  notice  of  injuiy 
or  death  has  been  furnished  within  the  time  pre- 
scribed by  the  policy  is  a  question  for  the  juiy,"- 
as  is  also,  where  the  policy  requires  immediato 


Preferred  Mut.  Acc.  Assoc..  S9  N.  Y. 
Super.  146.  IS  NTS  620  [afl  129  N. 
Y.  622,  29  NE  1029]. 

[c]  Orosslas'  ztvar  1>r  troU«7  mill* 
f«rrr^— In  an  action  on  an  accident 
policy  for  death  by  drowning  while 
insured  was  attempting  to  cross  a 
river  on  a  trolley  cable  ferry,  the 
cables  of  which  sagged  so  that  the 
car  was  struck  by  the  rapidly  moving 
current  and  broken  and  insured  swept 
Into  the  river,  whether  insured  was 
tn  the  exercise  of  due  diligence  for 
his  self-protection,  as  required  by  the 
policy,  was  for  the  jury.  Illinois  Com- 
mercial Hen's  Assoc.  v.  Tlnsman,  139 
m.  A.  207  [afr  226  111.  636,  86  NB 
»13]. 

M.  U,  3. — Travelers'  Ins.  Co.  v. 
McConkey,  1S7  XJ.  &  661,  8  8Ct  1S60. 
22  lb  ed.  208;  Fidelity,  eta,  Co.  v. 
Loveu  111  Fed.  778,  49  CCA  602: 
Ffdellbr,  etc.,  Co.  v.  Fremiaii.  lOS  Fed. 
847,  48  CCA  <»2.  64  JJBXISO  ;  Stand- 
ard I*,  etc.,  Ins.  Co.  v.  Thornton,  100 
Ffed.  583,  40  CCA  664.  49  LRA  116  ; 
FIdelltr,  etc.,  Co.  v.  Egbert,  84  Fed. 
410.  28  CCA  881. 

Iowa. — ConneU  t.  Iowa  Traveling 
Men'a  Assoc,  188  Iowa  444,  118  NW 
820. 

Ky. — Stn&  1m.  Ins.  Co.  r.  Mflmml. 
118  Ky.  716,  82  SW  3<4,  68  LRA 
285.  4  AnnCas  1082;  Union  Casualty 
Co.  T.  Ooddard,  78  SW  832,  86  KyL 
1036. 

Mich. — Furbush  T.  Maryland  Cas- 
ualty Co.,  133  Mich.  479,  9B  NW  651 ; 
FuTDUsIi  V.  Maryland  Casualty  Co., 
131  Mich.  234,  91  NW  186,  100  AmSR 
60S. 

N.  Y. — De  Van  v.  Commercial  Trav- 
elers" Mut  Acc.  Assoc,  92  Hun  266, 
36  NTS  931  [aff  167  N.  Y.  890,  61 
NE  1090]  ;  WllllamB  v.  U.  S.  Mutual 
Acc.  Assoc..  82  Hun  868,  81  NTS  S43 
[aff  147  N.  Y.  693  mem.,  42  NE  7261  ; 
Washburn  v.  National  Acc.  Boa,  67 
Hun  685.  10  NYS  386;  Traphagen  v. 
Fidelity,  etc.,  Co.,  48  Hun  £82.  10 
XYSt  716. 

Pa. — Hill  v.  C«»tral  Acc.  Ins.  Co., 
209  Pa.  632,  59  A  362. 

Utah.— Warner  v.  XJ.  8.  Mtitual  Acc. 
Assoc..  8  Utah  421,  33  P  696. 

E^g. — Hacdonald  v.  Refuge  Assur. 
Co.,  27  C.  L.  Rep.  764. 

[a]  Balddal  Intent  is  a  question 
for  the  Jury,  Cady  v.  Fidelity,  etc, 
Co.,  134  Wis.  333,  113  NW  967,  17 
L.RANS  260. 

35.  V.  S. — ^Traders',  etc,  Acc  Co.  v. 
Wader,  74  Fed.  467,  20  CCA  588. 

Ark. — Standard  K,  etc.,  Ins.  Co.  v. 
lAngston.  60  Ark.  381,  30  SW  427. 

111. — Columbian  Acc  Co.  v.  Sanford, 
50  XIL  A.  424. 

Iowa. — Payne  v.  Fraternal  Acc 
Assoc  of  America,  119  Iowa  342,  93 
NW  361. 

Mass. — Noyea  v.  Commercial  Travel- 
lers' Eastern  Acc  Assoc,  190  Mass. 
171.  76  666. 

Minn. — Price  v.  Standard  L.,  etc, 
Ins.  Co.,  98  Minn.  238,  99  NW  8S7. 

[a]  Vsffllffeno*  1b  not  adopting  a 
eoaxw  of  traatnuat  prescribed  for  in- 
sored  by  hu  phjvlclan  Is  a  question 
for  the  Jury.  U.  8,  Casualty  Co.  v. 
Hanson.  20  Colo.  A.  892,  79  P  174. 

36.  Rustin  v.- Standard  !>.,  etc,  Ins. 
Co..  68  Nebr.  792.  79  NW  7li.  76 
AmSR  138,  48  LRA  868;  KeeTTe  v. 
Katfoftal  Aea  Soc,  4  App.  Dir.  898. 
38  KYB  tS4. 


37.  Burkhardt  v.  Columbia  Relief 
Fund  Assoc.,  35  Pa.  Super.  284. 

38.  Anthony  v.  Mercantile  Acc 
Assoc.,  162  Mass.  364,  38  NE  978,  44 
AmSR   367,    26    LRA  406. 

39.  Myler  v.  Standard  L,  etc,  Ins, 
Co.,  92  Fed.-861,  36  CCA  55 ;  Travelers- 
Ins.  Co,  v.  Snowden,  60  Nebr.  268,  83 
NW  66. 

40.  Wilkinson  v.  .^Itna  I,.  Ins.  Co., 
240  ni.  806,  88  NB  660.  180  AmSR 
269,  26  LRANS  1266  [aff  14«  III.  A 

88]. 

41.  U.  a — Travelers'  Ais.  Co.  v. 
McConkey,  127  U.  S.  661,  8  SCt  1360, 
32  L.  ed.  808. 

Mich. — ^Dtter  t.  Travelers'  Ins.  Co., 
66  Mich.  646,  IS  NW  818,  6  AmSR 
913. 

N,  Y. — Ouldenklrch  v.  U.  8.  Mutual 
Acc  Assoo^  6  NTS  428, 

N.  D. — Stevens  v.  Continental  Cas- 
ualty Co..  13  N.  D.  463.  97  NW  863. 

Pa.— Hill  V.  Central  Acc  Ins.  Co., 
209  Pa.  632,  69  A  262. 

[a]  wiiether  lainzlas  .were  1^ 
fllot«d  tot  the  pMpo—  of  tatfglarr 
or  robbery  Is  a  questlMi  for  the  Jury. 
Weldner  v.  Standard,  L.,  etc,  Ins.  Co., 
180  Wla  10,  110  NW  246. 

4B.  Standard  L.,  etc,  Ins.  Co.  v. 
Phraser,  76  Fed.  706,  22  CCA  499; 
Utter  V.  Travelers'  Ins.  Cc,  86  Mich. 
646,  32  NW  812,  8  AmSR  918  :  Whalen 
v.  Peerless  Casualty  Co.,  76  N.  H.  297, 

78  A  642,  139  AmSR  696. 

43.  McDermott  v,  Hawkeye  Com- 
mercial Men's  Assoc,  (Iowa)  139  NW 
472  ;  Fenton  v.  Iowa  State  Traveling 
Men's  Assoc.,  139  Iowa  166.  117  NW 
251 :  Follls  V.  U.  S.  Mutual  Acc  Assoc, 
94  Iowa  436,  62  NW  807,  68  AmSR 
408,  2S  LRA  78 ;  Jones  v.  U.  8.  Mutual 
Acc.  Assoc,  92  Iowa  662,  61  NW  485 ; 
Sutherland  v.  Standard  L.,  etc.,  Ins. 
Co,,  87  Iowa  606,  54  NW  453  ; 
Couadeau  v.  American  Acc  Co,,  96  Ky. 
280,  26  SW  6.  15  KyL  667 ;  Cllley  v. 
Preferred  Acc  Ins.  Co.,  109  App.  Dlv. 
394,  96  NYS  282  [aff  187  N.  T.  617, 

79  NE  1102]  ;  Johanns  v.  National  Acc 
Soc,  16  App.  Dlv.  104,  46  NYS  117; 
De  Van  v.  Commercial  Travelers'  Mut. 
Acc.  Assoc.,  92  Hun  266,  36  NTS  931 
[aff  157  N.  T.  690,  51  NE  1090]. 

M.  Standard  L.,  etc.  Ins.  Co.  v. 
Langston,  60  Ark.  381,  30  SW  427; 
McClure  v.  Great  Western  Acc.  Assoc., 
138  Iowa  224.  110  NW  466,  119  AmSR 
698,  8  LRANS  970,  12  AonCas  41. 

45.  V.  S.— Standard  L.,  etc,  Ins. 
Co.  V.  Fraeer,  76  Fed.  705,  22  CCA 
499  ;  Pacific  Mut  L.  Ins.  Co.  v.  Snow- 
den, 68  Fed.  342,  7  CCA  264. 

Ind, — Standard  L.,  etc.,  Ins.  Co,  v. 
Martin,  133   Ind.   376,   33  NE  106. 

Iowa. — McKlnley  v.  Bankers'  Acc 
Ins.   Co.,   106  Iowa  81,  75  NW  670. 

Mass. — Everson  v.  Oeneral  Acc.  etc. 
Assur.  Corp.,  808  Mass.  169,  88  NB 
668. 

Mich. — Johnson  v,  London  Ouarantee, 
etc.,  Co.,  116  Mich.  86,  72  NW  1115, 
69  AmSR  649,  40  LRA  440, 

Mo. — Howe  V.  Padflc  Mut,  L,"  Ins. 
Co.,  75  Mo.  A.  63. 

Nebr. — Simmons  v.  Western  Travel- 
ers' Acc  Assoc,  79  Nebr.  20.  112  NW 
366. 

Pa. — Scott  V.  Pennsylvania  Casualty 
Co..  240  Pa.  841,  87  A  968. 

Wis, — Fox  V.  Masons'  Fraternal  Acc. 
Assoc,  9«  Wla  390,  71  NW  863 ;  Hall 
V.  American  Masonic  Aoo.  Assoc.,  88 
Wis.  S18,  57  KW  886. 


{a1  Whsre  the  oocnpatlon  Is  not 
olaisnflsd,  whether  or  not  it  was  sub- 
stantially the  same  as  that  mentioned 
in  the  application  is  for  the  jury. 
Wilder  V.  Continental  Casualty  Co., 
160  Fed.  92,  80  CCA  46. 

[b]  Change  of  ooonatlon. — ^The 
question  whether  the  insured  has 
changed  his  occupation  within  the 
provision  of  the  policy  Is  properly  left 
to  the  Jury  under  Instructions.  Na- 
tional Acc  Soc  V.  Dolph,  94  Fed.  743> 
38  CCA  1 ;  Johnson  v.  London  Ouar- 
antee, etc,  Co.,  115  Mich.  86,  72  NW 
1116,  69  AmSR  549,  40  LRA  440  ;  Fox 
V.  Masons'  Fratem^  Acc  Assoc,  9S 
WU.  390,  71  NW  868;  Hall  v.  Ameri- 
can Masonic  Acc  Assoc.  86  Wis.  618, 
67  NW  366. 

[c]  Where  th*  polloy  provides  for 
•  dlminstion  of  the  amount  of  Insui^ 
ance  In  case  of  increased  hazard  with- 
out designating  what  constitutes  such 
hazard,  the  questions  whether  or  not 
the  hazard  is  Increased,  and  the  degree 
thereof,  are  for  the  jary.  Standard 
Li.,  etc..  Ins.  Cc  Martin,  1S8  Ind: 
370,  83  NE  105. 

46.  U.  a— Black  T.  Travellera'  Ins. 
Co.,  Ill  Fed.  781,  68  CCA  14,  f  1  LRA 
600. 

111. — Oroh  >T.  .Great  Baetem  Cas- 
ualty, etc,  Co„  166  HI.  A.  18;  Orand 
Lodge  a  L.  F.  V.  Orreil.  108  TO.  A. 
422  [aff  806  IIL  808,  89  NE3  881. 

Ind.— MeElft«sh  V.  Odd  Fellows  Aco. 
Co.,  21  Ind.  A.  657.  62  NE  819. 

Kan. — Smith  v.  Supreme  Lodge  O.  SI- 
F.,  62  Kan.  75,  81  P  418. 

Minn. — Lobdill  v.  Laboring  Men*» 
Mut.  Aid  Assoc,  69  Minn.  14,  71  NW 
696,  66  AmSR  542,  38  LRA  637. 

N.  Y. — Sneck  v.  Travelers"  Ins.  Co.. 
88  Hun  94,  34  NTS  646  [aff  156  N. 
T.  669.  60  NE  1122]  :  Hutchinson  v. 
Supreme  Tent  K.  M.  W.,  68  Hun  366, 
22  NYS  801. 

47.  U.  S.  Casualty  Co.  V.  Hanson,. 
20  Colo.  A.  893.  79  P  17«. 

48.  Sneck  v.  Travelers'  Ins.  Co.,  8ff 
Hun  94,  34  NTS  646  [rev  81  Hun 
331,  30  NTS  881,  and  atC  156  N.  Y. 
«69,  60  NE  1122];  Lord  v.  American 
Mut  Acc  Assoc,  89  Wia  19,  61  NW 
298,  46  AmSR  816,  26  LRA  741. 

49.  Crenshaw  v.  Pacific  Mqt  It. 
Ins.  Co.,  71  Mo.  A  42. 

60,  Supreme  Tent  K.  M.  W.  v. 
King,  79  111.  A  146;  McMahon  v. 
Supreme  Council  O.  C.  F.,  54  Mo.  A. 
468. 

61.  Md. — Providence  L.  Ins.,  etc., 
Co.  V.  Martin,  82  Md.  310. 

Mass. — Moore  v.  Wlldey  Casualty 
Co..  176  Mass.  418.  57  NE  678. 

Mo. — McFarland  v,  U.  S.  Mutual  Acc^ 
Assoc.,  124  Mo,  204,  27  SW  436. 

Utah. — Brown  v.  Fraternal  Acc 
Assoc,  18  Utah  266,  56  P  63. 

Vt— Mellen  v.  U.  S.  Health,  etc, 
Ins.  Co.,  S3  Vt.  242,  75  A  273. 

[a]  "As  soon  as  posslbU."— Where^ 
in  an  action  on  an  accident  policy, 
there  was  evidence  that  plalntlfty  was 
sick  and  nervous  after  the  dea/h  of 
her  husband,  the  insured,  the  question 
whether  a  notice  not  given  by  her- 
for  eighteen  days  after  the  death  was 
given  "as  soon  as  may  be  reasonably 
possible,"  as  required  by  the  policy, 
was  for  the  Jury.  Columbian  Nat  L. 
Ins.  Co.  inller,  140  Ga.  846,  78  8St 
1079. 

[b]  WbetHwr  a  letter  fMag  notloe 
was  written  and  mall*d  as  claimed 
by  plaintiff  is  for  the  "Jury  when  de- 
Digitized  by  V^OOg  IC 
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,  notice,  the  qaestion  whether  or  not  snch  a  notice 
has  been  given  within  a  reasonable  .time."  It  is 
a  question  for  the  jury  whether  the  insured  aup- 
pressed  material  facts  in  his  proof  of'  accident  or 
injury;"  and  where  the  policy  requires  proofs  satis- 
factfloy  to  the  board, of  directors  of  the  insurer, 
the  sufficieney  is  a  question  for  the  jnry,'^  for  such 
provision  must  be  understood  to  mean  such  evi- 
dence or  proofs  as  the  direotors  might  reasonably 
require." 


WhetiMT  or  not  fh«0  has  been  a  waiver  of  a 

clause  requiring  notice  and  proofs  of  accident  with- 
in a  certain  time  is  a  question  for  the  jury,*^  as  is 
also  the  question  whether  defects  in  the  proofs  have 
been  waived."^ 

342]  2.  Instructions.  It  is  the  duty  of  the 
court  to  explain  to  the  jury  the  issues  involved  in 
the  case  and  presented  for  their  determination," 
the  matters  proper  to  be  considered  by  them,"  and 
the  legal  principles  by  which  the  rights  o£  the 


fendant  denies  having  received  It  Mc- 
Farland  v.  U.  8.  Mutual  Acc  Assoc., 
124  Mo.  204,  27  SW  4S6. 

[cl    Bsodbt  of  BoHoA^t  18  for 

the  jury  to  aetermlne,  where  there  la 
a  fionflfct  of  evidence,  whether  or  not 
the  notice  of  the  Injury  was  received. 
Brown  V.  Fratwnal  Acc.  Assoa,  18 
Utah  266.  66  P  t9. 

SS.  U.  S. — Nax.  V.  Travelers'  Ins. 
Co.,  130  Fed.  98S  [rev  on  other 
grounds  142  Fed.  653.  73  CCA  fi49]. 

111.— New  York  Fidelity,  etc..  Co.  v. 
Welse.  80  Dl.  A.  498  [rev  on  other 
grounds  182  III.  496,  55  NE3  540]. 

Ind. — ^tna  L.  Ins.  Co.  v.  Fitzgerald, 
165  Ind.  817,  76  NE  262,  112  AmSR 
232,   1   LRAnS  422,   6   AnnCas  651. 

Iowa. — Lyon  v.  Railway  Pass.  Assur. 
Co.,  46  Iowa  631. 

Ky. — JEtoa.  U  Ins.  Co.  v.  Bethel.. 
140  Ky.  609,  131  SW  523. 

Md. — Providence   Ij.   Ins.,   etc,  Co. 
V.  Martin.  82  Md.  810. 
,  Mass. — Bverson  v.  General  Acc,  etc., 
JLasur.  Corp.,  202  Mass.  169,  S8  NB 
658. 

Nebr. — Simmons  v.  Western  Travel- 
ers' Acc.  Assoc..  79  Nebr.  20,  112  NW 
366;  Woodmen  Acc,  Assoc.  v.  Pratt, 
62  Nebr.  673.  87  NW  646,  89  AmSB 
777,  66  LRA  291. 

Oh. — American  Acc  Co.  v.  Card,  13 
Oh.  Cir.  Ct.  154,  7  Oh.  Cir.  Dec  504  ; 
Manufacturere'  Acc.  Indemn.  Co.  v. 
Fletcher,  5  Oh.  Cir.  Ct.  633,  3  Oh.  Cir, 
Dec  308 ;  Crane  v.'  Standard  L.,  etc, 
Ins.  Co.,  6  OhS&CP  118,, 3  OhNP  318; 
Coldham  v.  Paclllc  Mut  L.  Ina  Co.. 
2  OhSftCP  314,  2  OhNP  358. 

Pa. — Hughes  V.  Central  Acc  Ins. 
Co.,  222  Pa.  462,  71  A  923  ;  People's 
Mut.  Acc  Assoc  v.  Smith.  126  Pa. 
317,  17  A  606,  12  AmSR  870. 

"Tenn. — American  Acc  Ins.  Co.  v. 
Norment,  91  Tenn.  1,  18  SW  S96. 

Wash. — HorsfaLl  v.  Pacific  Mut  L, 
Ina  Co.,  32  Wash.  132,  72  P  1028,  98 
AmSR  846,  63  LRA  425. 

Wis. — Foster  v.  Fidelity,  etc,  Co., 
99  Wis.  447,  76  NW  69,  40  LRA  833. 

[a]  Where  an  aocldent  tasnze*  luM 
hrokes  an  aneemmt  to  foznlah  Uanka 
for  proofs  of  loss,  what  is  a  reasonable 
time  in  which  the  beneficiary  may 
make  proofs  in  his  own  way  Is  a 
jury  Question.  Correll  v.  National  Acc. 
Soc.,  139  Iowa  36,  116  NW  1046,  120 
AmSR  294. 

63.  '  Norwood'  v.  Preferred  Acc  Ina 
Co.,  6«  Misc.  629,  107  NTS  104.  . 

B4.  Noyes  V.  Commercial  Travellers' 
Bastem  Acc.  Aasoc.,  190  Masa  171, 
76  KB  066. 

[a]  OonUotlnff  aflUavlta.— Where 
the  affidavits  of  physicians  submitted 
as  a  part  of  a -beneficiary's  preliminary 
proof  of.  death  were  conflicting  as  to 
whether  Insured  died  as  the  result  of 
an  Injury  caused  wholly  and  entirely 
by  external,  violent,  and  accidental 
means  within  the  terms  of  his  policy, 
whether  the  Insurer's  directors,  acting 
as  reasonable  men,  should  have  so 
found  on  such  proofa  was  for  the 
Juiy.  Tralser  v.  Commercial  Travel- 
ers' Eastern  Acc.  Assoc.,  208  U&ss. 
292,  88  KE  901. 

55.  Braunatein  v.  Accidental  Death 
Ins.  Co.,  1  B.  &  S.  78S,  101  ECL  782, 
121  Reprint  904. 

56.  U.  S. — Nai  V.  Travelers'  Ina. 
Co..  130  Fed.  986  [rev  on  other  grounds 
142  Fed.   653,   73  CCA  949}. 

Iowa. — Correll  v.  National  Acc  Soc, 

139  Iowa  86,  116  NW  1046,  180  AmSR 
294, 

Ky. — .^na  L.  Ina  Co.  v.  Bfethel, 

140  Ky.  609,  181  SW  623;  American 


Acc  Co.  V.  Fldler,  86  BW  906,  18  EyL 
161. 

Masa— Moore  v.  Wltdey  Casualty 
Ca.  176  Hasa  418,  67  NET  073. 

Mich. — Sbelden  v.  National  Masonic 
Aca  Absocl.  122  Mich.  408,  ■  81  NW 
266. 

Mo. — ^Hoftman  v.  Manufacturers'  Acc. 
lodemn.  Co..  68  Mo.  A  301. 

N.  Y. — Rejmolds  v.  Ekiuitable  Acc 
Assoc,  69  Hun  18,  1  NTS  788  [a(C 
121  N.  Y.  649,  24  NE  10911. 

67.  Continental  Casualty  Co.  v. 
Ogbum,  176  Ala.  357,  67  S  852. 

58.  See  Bean  v.  Travelers'  Ins.  Co., 
94  Cal.  681,  29  P  1113. 

[a]  A  formal  •tatemant  of  tha 
Issiws  la  not  necessary  to  a  proper 
submission  of  a  case.  "It  Is  enough 
If  the  court  directs  the  Juiy  as  to  the 
facts  necessary  to  be  found  to  Juatify 
a  recovery  and  states  what  will  de- 
feat a  recovery  on  the  policy."  Kenny 
v.  -  Bankers'  Acc  Ins,  Co.,  188  Iowa 
140,  146,  lis  NW  666. 

[b]  Cans*  of  dsatli. — In  an  action 
on  an  Insurance  policy  for  death  by 
accidental  injury,  an  instruction  that 
if  Insured  was  Injured  by  being  struck 
by  a  bale-of  hay,  and  on  the  next 
day  there  was  a  welt  on  his  back, 
and  an  examination  on  the  fourth 
day  thereafter  showed  a  tension  of  the 
muscles  of  the  back,  and  three  days 
thereafter  insured  died  of  acute 
nephritis  caused  by  the  accident,  and 
was  free  from  all  disease  until  bis 
death  except  that  caused  by  the  acci- 
dent, ptaintlfl  could  recover,  while  not 
afilrmatlvely  requiring  a  finding  that 
his  death  was  caused  by  the  accident 
Independent  of  all  other  causes,  did 
so  in  effect.  General  Acc.  etc..  Assur. 
Corp.  v.  Homely,  109  Md.  98.  71  A 
524. 

[c]  InmatSTlal  omlaslon. — Where 
the  evidence  shows  that  the  Insured 
was  disabled  from  transacting  any 
business.  It  Is  Immaterial  that  the 
court  refused  to  charge  as  to  a  dis- 
ability to  transact  a  business  usually 
pursued  by  one  of  his  class.  Bean 
V.  Travelers'  Ins,  Co.,  94  Cal.  681,  29 
P  1113. 

[d]  BepartiiM  from  langmar*  of 

poUer^The  submission  to  the  Jury 
of  the  question  of  compliance  with 
the  "agreements  and  conditions"  of 
the  policy  Is  not  objectionable  on  the 
ground  that  the  policy  requires  com- 
pliant with  the  ''agreements  as  con- 
ditions." Woodall  V.  Pacific  Mut.  L. 
lOB.  Cflk,  (Tex.  Civ.  A)  79  SW  1090. 

69.  Bee.Fiaher  v.  Travelers'  'Ins. 
Co.,  124  Tenn.  460.  188  SW  $16, 
AnnCasl912D  1246. 

[a]  Zuatrahtlon  iMld  i^oper^ 
Where  the  court,  in  an  action  on  an 
accident  policy  growing  out  of  the 
death  of  plaintiff's  wife,  instructed  the 
Jury  that  they  should  consider  evidence 
of  discord  between  plaintiff  and  his 
wife,  bad  treatment  by  plaintiff  of  his 
wife,  immoral  conduct  on  his  part, 
and  the  fact  that  he  had  forged  a  will 
purporting  to  be  hers,  or  was  guilty 
of  other  wrongful  conduct  as  a  part 
of  the  circumstances  surrounding  and 
preceding  her  death,  in  determining 
the  cause  of  death,  but  that  if  the 
Jury  concluded  from  the  preponderance 
of  the  evidence  that  the  Injury  received 
on  a  street  car,  directly  and  inde- 
pendently of  all  other  causes,  through 
external,  violent,  and  accidental  means, 
caused  decedent's  death,  then  the  Jury 
should  not  allow  any  prejudice  agatiost 

Slaintllf  by  reason  of  the  evidence  re- 
ecting  on  his  character  to  aftoet  the 


verdict  and,  although  they  might  con- 
sider his  bad  character  as  bearing  on 
the  probability  or  improbability  of  bad 
conduct  on  his  part  and  bearing  on 
the  question  whether  he  was  Impelled 
by  good  or  bad  motives.  If  he  had 
made  out  his  case  by  a  i»eponderance 
of  the  proof,  he  was  entltl«d  to  re- 
cover no  matter  how  bad  his  character 
might  be.  It  was  held  that  such  in- 
struction merely  meant  that  the  Jury 
should  consider  all  the  facts  proven  in 
determining  where  the  preponderance 
of  the  evidence  lay  as  to  the  cause 
of  death,  and  was  not  objectionable  as 
segregating  the  testimony  Introduced 
by  defendant  as  to  the  probable  cause 
of  decedent's  death  from  that  part 
which  immediately  concerned  the  al- 
leged accident  In  the  car,  and  author- 
ized the  Jury  to  consider  the  latter 
evidence  apart  from  the  former  in 
arriving  at  their  conclusion  as  to  the 
cause  of  death.  Fisher  v.  Travelers' ' 
Ins.  Co.,  124  Tenn.  450,  188  SW  316, 
AnnCaBl912D  1246. 

£b]  Katailautr  of  avUlaiice^ 
where.  In  an  action  on  an  accident 
policy  on  the  life  of  plaintiff's  wife, 
evidence  was  Introduced  which  raised 
an  Inference  that  plalntlft  had  been 
the  cause  of  his  wife's  death,  and  also 
that  plaintiff  had  forged  a  will  of  his 
wife's  property,  an  Instruction  that 
evidence  with  reference  to  the  will 
was  material  only  as  a  part  of  the 
circumstances  surrounding  and  ante- 
dating  decedent's  death,  and  that  It 
could  be  considered  only  In  that  con- 
nection, was  proper.  Fisher  v.  Travel- 
ers' Ins.  Co.,  124  Tenn.  450,  188  SW 
316,  AnnCasldl2D  1246. 

[c]  Kadloal  treatmast:  atttopar.^ 
In  an  action  on  an  accident  policy, 
arising  out  of  the  d^tb  of  plaintiff's 
wife,  defendant  claimed  that  she  died 
as  the  result  of  drugs  administered  to 
her  in  the  course  of  medical  treat- 
ment and  not  as  a  result  of  an  In- 
jury, as  claimed  by  plaintiff.  The 
court  charged  that  -  the  evidence 
showed,  after  It  was  claimed  decedent 
was  Injured,  morphine  and  other  poi- 
sonous drugs  were  given  her  In  the 
course  of  medical  treatment:  that  It 
was  immaterial  whether  such  treatment 
was  proper  or  Improper,  or  whether 
It  was  the  Intention  of  saving  or  pro- 
longing her  life,  but  If  the  Jury  found 
from  the  evidence  that  such  medical 
treatment  caused  or  In  any  wise  con- 
tributed to  or  acted  In  conjunction  with 
the  Injuries  to  bring  about  her  death, 
or  hastened  her  death,  there  could  be 
no  recovery;  and  that  "you  may. 
however,  consider  whether  or  not  the 
said  medical  treatment  was  in  accord 
with  the  practice  of  reputable  physi- 
cians, ana,  if  you  find  it  was,  you 
may  look  to  this  in  determining 
whether  or  not  said  medical  treatment 
contributed  to  or  hastened  her  death." 
The  court  also  charged  that  an  autopsy 
was  to  ascertain  the  exact  cause  of 
death,  and  that  a  chemical  analysis 
of  decedent's  stomach  was  to  ascertain 
whether  there  was  any  poisonous  sub- 
stance therein,  so  that  If  the  Jury 
found  that  an  autopsy  was  made  on 
decedent  and  a  chemical  analysis  made 
of  the  contenta  of  her  stomach,  and 
no  morphine  was  found,  then  they 
might  consider  such  facts  In  deter- 
mining whether  she  came  to  her  death 
by  morphine  poisoning,  accidental  or 
otherwise,  or  as  the  result  solely  of 
the  accident  It  was  held  that  the 
Instruction  on  autopsy  and  the  quoted 
imrtlon  of  the  ot^er  instruptlon  were 
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parties  are  governed.*'  It  is  proper  for  the  court 
to  define  terms,  words,  ^d  phrases  used  in  the 
policy,  where  there  is  obseority  or  doubt,  and  in 


so  doin^  it  may  cite  instances  illustrating  their 
meaning."^  The  instructions  should  not  assume  the 
existence  of  any  material  fact  in  issue*'  or  go 


not  erroneous  as  eliminating  other  evi- 
dence that  decedent's  stomach,  from 
the  tliAe  of  her  alleged  Injury  to  her 
death,  was  torpid  and  UDreaponalve, 
and  that  iinder  such  clrcumstancea 
morphine,  even  In  small  doses  by 
hypodennic  Injections,  would  probably 
be  fatal,  although  It  might  not  be 
disclosed  by  a  post  mortem  examina- 
tion and  analysis  of  the  contents  of 
the  atomq^h.  In  the  absence  of  a 
specific  request  presenting  Buch  phase 
of  the  testimony.  Fisher  v.  Travelers' 
Ins.  Co.,  124  Tenn.  4S0,  138  BW  816, 
AiinCasl912D  1246. 

[d]  Prwnnptlon  from  VM  of 
w—ipoiu— Where  the  Issue  was  as  to 
whether  or  not  Insured  had  been  in- 
tentlonally  killed  by  a  third  person,  an 
Instruction  ~  to  the  offect  that  the  use 
of  a  weapon  likely  to  produce  death 
raised  a  presumption  that  he  who 
used  It  upon  another  Intended  to  kill, 
was  properly  refused,  since  In  order 
to  create  such  a  bresumittlon  the 
weaptMi  most  have  oeen  used  In  a 
manner  calculated  to  cause  death. 
Travelers'  Ins.  Co.  v.  Wyneaa.  107  Ga. 
SS4,  34  SB  113. 

GO.  See  Correll  v.  National  Acc. 
Soc,  139  Iowa  36,  116  NW  1046,  130 
AmSR  294. 

[al    Canss  of   dsatli^(l)  Where 
the   policy   sued   on,    la   addition  to 
EtipufatinK  for  a  certain  amount  In 
case  of  death  from  purely  accidental 
causes,  also  provided  for  payment  of 
one  fifth  of  that  sum  If  the  injury, 
fatal  or  otherwise,  was  due  wholly  or 
In  part  to  disease  or  bodily  Infirmity, 
instructions  which  barred  any  recovery 
at  all  unless  death  was  due  wholly  to 
aecltlental    causes   were   properly  re- 
fused.    General  Acc,  etc.,  Asaur,  Co, 
V.    Homely,    109    Md.    93,    71    A  524. 
f3)  In  an  action  on  an  accident  policy 
providing  that  insurer  shall  be  liable 
for    death    of    Insured    from  Injuries 
through  external,  violent,  or  accidental 
means,  tt  is  error  to  charge  that  there 
may  be  a  recovery  If  the  death  re- 
sulted proximately  from  the  accident, 
where  there  were  other  causes  "that 
accelerated  or,  even  being  added,  re- 
sulted In  death."    Ward  v.  .^tna  Lt. 
Ins.  Co.,  86  Nebr.  471,  123  NW  4B6. 
(3)  Where,  In  an  action  on  an  acci- 
dent Insurance  policy  tor  death  claimed 
to  have  been  caused  by  pancreatitis, 
resulting  from  a  street  car  accident, 
two  physicians  testified  that  a  fall, 
or  any  kind  of  violence,  might  cause 
the  condition,  the  court  properly,  in- 
structed that  U.  when  the  car  broke 
down,  decedent  sustained  a  wrench  or 
blow,  which  alone  caused  his  death, 
the   jury   should   find   for  plaintiff. 
Travelers'  Ins.  Co.  v.  Davles,  162  Ky. 
COO,  153  SW  968.    (4)  An  InstrucUon 
that,  before  the  Jury  could  find  for 
plaintiff,  they  must  And  that  the  direct 
cause  of  Insured's  death  was  bodily 
Injury  efCected  throus^  external,  vio- 
lent, and  accidental  means  alone.  In- 
dependent of  all  other  causes,  and  that 
such  death  did  not  happen  directly 
or  Indirectly  In  consequence  of  disease, 
and  was  not  caused  wholly  or  In  part 
by  bodily  Infirmity  or  disease,  and  that 
there   were   external   or  visible  evi- 
dence or  marks  of  such  circumstances 
OD  his  tXMly,  and  further  required  them 
to  And  that  Insured  accidentally  slipped 
and  fell  from  a  stool,  which  was  the 
direct  cause  of  the  bursting  of  a  blood 
vessel,  then  the  fall  was  the  direct 
cause  of  his  death,  notwithstanding 
the  Jury  might  find  that  be  was  suf^ 
ferlng  from  diseased  arteries,'  hmrt, 
ud  kidneys,  sufllclently  charged  that 
the  accident  must  have  been  the  direct 
cause  of  death.  In  order  to  authorize 
a  recovery,  especially  In  view  of  a 
further  instruction  that.  If  the  fall  was 
caused  by  apoplexy  or  a  hemorrhage 
Iroug^t  on  by  a  diseased  condition  of 
the  arterlea  plaintiff  could  not  re- 
Mver.    Ooodes  v.    Order   of  United 
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[h]    Proximate  osuss  of  lajiur.— ■ 

(1)  An  instruction  that  If  the  Jury 
believed  that  defendant  was  negligent 
as  charged,  fjid  that  plalntifTs  Injuries 
complained  of  were  the  "natural  con- 
sequence" of  such  negligence,  and  such 
as  might  have  been  foreseen  and  rea- 
sonably anticipated  as  the  result  of 
such  negligence,  then  the  negligence 
would  be  regarded  as  the  proximate 
cause  of  the  Injury,  was  not  objec- 
tionable as  eliminating  the  factor  of 
probability ;  that  element  being  suffi- 
ciently embodied  In  the  word  "natural," 
in  connection  with  the  qualifying 
clause,  requiring  that  the  consequence 
of  the  alleged  n^llgence  must  have 
been  foreseen  and  reasonably  antici- 
pated. Indiana  Union  Tract.  Co.  v. 
Pring,  60   Ind.  A.   566,   96   NB  180. 

(2)  In  an  action  on  a  policy  Insur- 
ing against  loss  of  sight,  an  Instruction 
that,  if  the  loss  of  sight  was  caused 
directly  and  Indepmdently  of  all  other 
causes,  through  external,  accidental, 
and  violent  means,  there  could  be  a  re- 
covery, but  otherwise  not,  was  suffl- 
clently  favorable  to  insured.  Penn  v. 
Standard  Jj.  Ins.  Co.,  160  N.  C.  899, 
76  SE  363.  42  LRANS  697  [dlsm  pet 
reh  158  N.  C  39.  78  SB  99,  48  LRAN8 
593]. 

[c]   AoddMrtal  or  iBtsttttonsl  In- 

Jnry^Whether  the  wound  causing 
death  was  Inflicted  accidentally  or  In- 
tentionally being  a  matter  of  inference 
from  equivocal  circumstances,  it  Is 
proper  to  instruct  that  a  recovery  can 
be  had  unless  the  kllliog  of  Insured 
was  the  Intentional  act  of  another. 
Railway  Ofllclals,  etc.,  Acc.  Assoc.  v. 
Dnimmond.  56  Nebr.  236,  76  NW  662. 

rd]  As  to  TOlnntary  sxposu*  to 
nnnsosssary  daivsr. — (1)  An  instruc- 
tion that  the  question  of  whether  the 
circumstances  of  a  particular  accident 
bring  It  within  one  of  the  exceptions 
by  which  tne  company  has  guarded 
Itself  against  an  accident  resulting 
from  voluntary  exposure  to  unneces- 
sary danger  Is  not  a  question  whether 
the  person  insured  has  exercised  rea- 
sonable care  and  caution,  or  whether 
he  has  been  guilty  of  negligence  or 
of  unlawful  acts,  but  Is  a  question 
whether  or  not  the  Insurance  company 
has  shown  that  Insured  voluntarily 
exposed  himself  to  unnecessary  danger, 
and  that  the  death  resulted  In  conse- 
quence thereof,  is  proper.  De  Qreayer 
V.  New  York  Fidelity,  etc.,  Co.,  6  Cal. 
Unrep.  Cas.  386,  5,8  P  390.  (3)  An 
instruction  as  to  such  exposure  snould 
point  out  the  necessity  of  knowledge 
of,  and  reasonable  cause  to  apprehend, 
danger  on  the  part  of  Insureo.  Car- 
penter T.  Amerfcan  Acc.  Co.,  46  S.  C. 
641,  24  SB  600 ;  Union  Casualty,  etc., 
Co.  V.  Harroll,  98  Tenn.  591,  40  SW 
1080.  60  AmSR  873  (holding  that 
where  the  defense  was  that  Insured 
came  to  his  death  by  a  voluntary  ex- 
posure to  unnecessary  danger,  an  In- 
struction that  If  Insured  approached 
the  person  w^io  shot  him,  cursing  him, 
and  that  such  person  retreated,  but 
that  insured  continued,  to  advance  with 
threatening  demonstrations,  although 
warned  not  to  approach,  and  that 
then  such  person  shot  Insured,  hta 
death  was  not  covered  by  the  policy, 
was  erroneous,  since  it  Ignored  the 
hypothesis  presenting  the  element 
of  knowledge  or  reasonable  apprehen- 
sion by  Insured  oC  the  fact  that  such 
person  was  armed  and  on  his  con- 
tinued approach  would  shoot  to  kill). 

[e]  Ssversl  •xooptloBS  as  slnffls 
flsfsnss.  In  an  action  on  a  Dollcy 
exempting  an  Insurer  from  liability  for 
an  accident  caused  by  voluntary  or 
unnecessary  exposure  to  apparent  dan- 
ger, "or"  by  walking  or  being  on  the 
roadbed  of  a  railway,  an  Instruction 
that  Insurer  must  show  that  Insured 
Intentionally  exposed  himself  to  dan- 
ger  by  being  or  walUas  on  •  roadbed. 


and  that  voluntarily  being  or  walking 
on  the  roadbed  does  not  of  Itself  show 
that  he  voluntarily  or  unnecessarily 
exposed  himself  to  danger,  was  er- 
roneous, as  recognizing  the  several 
exceptions  In  the  policy  as  presenting 
a  single  defense,  and  as  applying  to 
It  rules  respecting  proof  separately  ap- 
plicable to  each,  and  not  In  all  re- 
spects applicable  to  both.  Correll  v. 
National  Acc.  Soc.,  139  Iowa  36,  116 
NW  1046,  130  AmSR  294. 

[f]  Bxolnsion  of  matter  of  de- 
fsass.— Where,  In  an  actldn  on  an 
accident  policy  indemnifying  Insured 
against  loss  of  sight  of  one  or  both 
eyes  resulting  through  external,  vio- 
lent, and  accidental  means  Inde- 
pendently of  all  other  causes,  and 
providing  that  the  policy  did  not  cover 
anything  of  which  the  sole  op  second- 
ary or  ccmtrlbutoiy  cause  was,  or 
which  occurred  while  Insured  was  af- 
fected by,  or  under  the  Influence  of. 
bodily  inflrmlty,  the  defense  was  made, 
among  others*  chat  an  Injury  received 
prior  to  the  Issuance  <n  tiie  policy 
contributed  to,  If  it  did  not  wholly 
cause,  the  loss  of  sight  by  insured, 
and  the  court  charged  that  the  total 
destruction  of  the  sight  of  the  right 
eye  before  the  Issuance  of  the  policy, 
and  loss  of  the  sight  of  the  left  eye 
by  reason  of  that  Injury,  would  bar 
a  recovery,  but  that,  if  the  Injury 
prior  to  the  Issuance  of  the  policy 
was  not  of  sufficient  force  and  severity 
to  destroy  the  sight  of  the  right  eye. 
It  would  not  weigh  as  a  consideration 
In  the  case,  it  was  held  that  the  In- 
structions were  erroneous  as  exclud- 
ing the  defense  that  an  Injury  received 
prior  to  the  Issuance  of  the  policy 
contributed  to.  If  it  did  not  wholly 
cause,  the  loss  of  sight,  as  under  them 
nothing  short  of  the  total  destruction- 
of  sight  by  the  prior  injury  was  avail- 
able as  a  defense.  Pacific  Mut  L. 
Ins.  Co.  V.  Despain,  77  Kan.  654,*  95  P 
680  (holding  also  that  a  charge  which 
ignored  the  defense  that  warranties 
on  which  the  policy  was  Issued  were 
false  and  authorized  a  verdict  against 
insurer  If  the  Jury  should  decide  other 
Issues  in  favor  of  insured  was  error). 

[g]  Slllgenoe  In  arttA&iag  danger. 
^An  Instruction,  In  an  action  on  an 
accident  policy  for  death  by  drowning, 
requiring  due  diligence  by,  insured  for 
his  self-protection,  cannot  he  regarded 
as  applying  only  to  the  time  he  was 
In  the  river,  but  covers  the  whole 
period  of  the  events  leading  up  to 
and  attending  the  drowning,  nilnola 
Commercial  Men's  Assoc.  v.  Tlnsman. 
139  III.  A.  807  [aft  836  10.  «S6,  86 
NB  918]. 

[h]  DmartaM  firom  laagafe  of 
pelle7^(l)  An  instruction  that  the 
burden  Is  on  plaintiff  to' prove  the 
contract  and  the  death  of  the  Inmred 
according  to  the  contract  Is  not  ob- 

Iactlonaole  for  falling  to  charge  that 
t  must  be  shown  that  death  occurred 
from  "external,  violent,  and  accidental 
means."  Travelers'  Ina  Co,  v.  Wyness, 
107  Ga.  684,  34  SB  113.  (2)  Where 
the  policy  insured  against  accident  and 
death  arising  from  external,  violent, 
and  accidental  means  "Independently 
of  all  other  causes,"  It  la  not  necessary 
to  negative  the  language  used  In  the 
policy  In  Instructing  as  to  Its  legal 
effect.  Central  Acc.  Ins.  Co.  v,  Rembe, 
230  ni.  161,  162,  77  NB  123,  110 
AmSR  836,  6  LRANS  988,  6  AnnCas 
166. 

61.  New  York  Fidelity,  etc,  Co.  v. 
Egbert,  84  Fed.  410,  28  CCA  381 
(holding  that  where  the  issue  is 
whether  death  was  caused  by  accident, 
suicide,  or  murder,  the  court  may  prop- 
erly cite  Instances  of  accidental  death 
to  Illustrate  the  meaning  of  the  term). 

Sa.  Fein  V.  Covenant  Mut.  Ben. 
Assoc.,  60  111.  A  274.  ... 

Ca]  A  flndlaff  In  barmoar  wKh 
Uia  ■■■iiiiwIImii  does   not   cure  the 
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beyond  the  israes  presented  by  the  pleadings  and 
evidence,*"  and  an  instruction  which  is  ai^men- 
tative,  conf  usii^,  or  misleading  is  bad,**  as  is  also 
an  instruction  which  is  too  sweepii^  in  its  terms." 
Where  the  jury  has  been  charged  that  the  burden 
of  proof  is  on  plaintiff  to  satisfy  them,  by  a  fair 
preponderance  of  evidence,  that  insured's  death 
was  accidental,  and  that  if  the  evidence  did  not 
fairly  and  reasonably  satisfy  them  of  that  fact 
their  verdict  should  be  for  the  insurer,  it  is  not 
error  to  refuse  an  instruction  that  if,  upon  the 
whole  case,  they  find  the  evidence  evenly  balanced, 
tbey  mflst  find  for  the  insnrer," 

343]  3.  Verdict  and  FindixLgs.  A  general 
verdict  for  plaintiff,  with  a  special  finding  that 
death  was  caused  by  a  bullet  penetrating  the  heart, 

Mut.  Ben, 


is  conclusive  that  death  was  due  to  violent  and 
accidental  means."  A.  finding  of  the  jury  that 
there  were  false  statements  in  the  application,  hxf 
the  applicant  made  true  answers  to  the  questions, 
is  not  in  confiict  wit^  a  verdict  in  favor  of  thi 
claimant,"  and  their  finding  that  the  insured  might 
have  discovered  the  danger  by  dUigenee  or  due 
caution  does  not  affect  a  verdict  in  his  favor"  A 
special  finding  that  there  was  no  fatty  degenera- 
tion of  the  si^een  as  the  result  of  a  bruise  over  the 
heart,  as  all^d,  is  not  inconsistent  with,  a  genera', 
verdict  for  plaintiff.^  Where  the  policy  stipulates 
for  a  reduction  of  the  indenmity  for  injuries  re- 
ceived while  on  the  roadbed  of  any  railroad,  ex- 
cept while  crossing  at  a  public  hi^way,  statement 
in  the  petition  and  the  notice  of  injury  that  insured 


error.     Fein  t.  Covenant 
Assoc..  60  III.  A.  274. 

63.  Travelers'  Ins.  Co.  v.  Blngliani, 
10&  SW  894,  it  KyL  233  ;  General  Ace, 
etc.,  Aasur.  Corp.  v.  Homely,  109  Md. 
98,  Tl  A  fi24:  Woodall  V.  Paclflc-Mut. 
U  Ins.  Co.,  (Tex.  Civ.  A.)  79  8W 
1090. 

[a]  Am  to  M«ifs  KBOwleOfe  of 
iavnrad's  oooivkIou^— Where  insur^ 
Is  killed  while  enKaeed  in  a  different 
calling:  from  that  followed  at  the  time 
of  insurance,  an  Inatniction  that  If  the 
agent  knew  that  Insured  did  other 
thlnirSi  and  the  proof  fails  to  ahow 
any  willful  Intention  on  the  part  of 
Insured  to  conceal  the  same  from  him, 
the    amount    recoverable    under  the 

S alley  will  not  be  reduced,  Is  erroneous, 
tandard  L..,  etc.,  Ins.  Co.  v.  Taylbr,  12 
Tex.  Civ.  A.  888.  34  SW  781. 

[b]  Am  to  oostTllmtoiT  UASUgwo* 
of  iBsnxed^— An  instruction  as  to  the 
contributory  negligence  of  insured  la 
properly  refused  where  there  Is  no 
evidence  of  the  cause  of  insured's  fall 
or  of  his  acts  proximate  to  hla  death, 
Badenfeld  v.  Massachusetts  Mut.  Acc. 
Assoc..  164  Mass.  77,  27  NE  709,  13 
LRA  263. 

[c]  Am  to  violation  of  rnlM  of 
oompany.— "the  rule  of  the  company 
whicn  it  la  claimed  has  been  violated 
not  being  In  evidence,  an  inatructlon 
which  states  that  if  insured  received 
Injuries  which  caused  his  death  while 
In  the  act  or  attempt  to  violate  the 
rules  of  any  company  or  corporation 
knowingly,  then  defendant  Is  not 
liable,  Is  improper.  Mulville  v.  Pacific 
Mut.  L.  Ins.  Co..  19  Mont.  96,  47  P  6B0. 

[d1  An  liurtntotlon  as  to  voluntary 
•xpovoM  to  muwoMSary  dantfw  is 
not  necessary  where  such  defense  is 
not  pleaded.  Starr  v.  .^tna  L.  Ins. 
Co.,  45  Wash.  128,  87  P  1118. 

[e]  Aa  to  (Mmr  In  Vlvlur  nolloa 
at  iiijnrr^Where  no  excuse  fs  shown 
for  a  delay  in  giving  the  notice  of 
injury  required  by  the  policy,  an  In- 
struction that  the  Jury  may  consider 
circumstances  excusinr  such  delay  is 
improper.  Railway  Pass.  Assur.  Co. 
v.  Burwell,  44  Ind.  460. 

[f]  AS  to  ameut  of  iwoovenr*— 
In  an  action  on  a  certificate  providing 
that  the  association  would  pay  to  the 
heirs  of  Insured  "the  principal  sum, 
not  exceeding  four  thousand^  dollars, 
realised  upon  an  assessment,"  In  ac- 
cordance with  the  t>rovlsions  ox  the 
by-laws  as  printed  on  ths  back  Of  the 
certificate,  an  Instruction  to  find  In 
favor  of  plaintiff  for  the  full  amount 
was  erroneous  In  the  absence  of  evi- 
dence showing  what  amount  would 
have  resulted  from  the  making  of  an 
assessment  In  accordance  with  the  by- 
laws. Cram  v.  Equitable  Acc.  Assoc., 
BS  Hun  11,  11  NTS  482. 

64.  Ind. — Pacific  MuL  L.  Ins,  Co. 
V.  Branham,  34  Ind.  A.  248,  70  NE  174. 

Iowa. — Correll  v.  National  Acc.  Soc, 
139  Iowa  86.  118  NW  1046,  130  AmSR 
294. 

8.  C.~KeIly  V.  U.  S.  Health,  etc.. 
Ins.  Co.,  84  S.  C.  96,  66  SB  949. 

Tenn. — Fisher  v.  Travelers'  Ins.  Co., 
124  Tenn.  4S0.  188  SW  816,  AnnCas 
1918D  1S4«. 


Va. — Continental 
Peltier,  104  Va. 


Casualty  Ca 
61  SE  208. 


V. 


[aj  Inatrnotloiis  liaU  lmi^op«r.r— 

(1)  Where  Insured,  while  In  the  dis- 
charge of.  his  duties,  was  killed  while 
attempting  to  descend  from  a  moving 
engine  In  the  nl^ttlme,  an  Instruction 
that  It  was  the  duty  of  Insured  to 
exercise  a  greater  degree  of  care  in 
getting  off  a  moving  engine  at  night 
than  Is  necessary  by  day  was  bad 
as  being  argumentative,  confusing,  and 
misleading.  Standard  L..  etc,  Ins.  Co. 
V.  Jones,  94  Ala.  434,  10  8  680.  <2> 
An  Instruction  tliat  "It  Is  necessary  for 
the  plaintiff  to  prove  by  a  preponder- 
ance of  the  evidence,  or  It  must  ap- 
pear from  ttie  e\'ldence,  that  the  death 
of  the  Insured  was  the  result  of  acci- 
dental means,  otherwl.se  plaintiff  can- 
not recover.  The  Jury  have  no  right 
to  indulge  In  conjectures  or  specula- 
tions not  supported  by  the  evidence; 
and.  In  determining  whether  the  In- 
juries to  the  deceased  were  or  were 
not  effected  through  accidental  means, 
the  Jury  must  confine  themselves  to  the 
evidence  and  such  Inferences  as  they 
believe  may  be  rightfully  and  reason- 
ably Inferred  from  the  evidence  given 
In  the  case.  The  Jury  have  no  right 
to  assume  the  existence  of  any  fact 
not  shown  by  the  evidence  to  exist, 
and,  if  they  cannot  find  for  the  plain- 
tiff without  assimilng  the  existence  of 
such  fact  or  facts  not  so  shown  to 
exist,  their  verdict  must  be  for  the 
defendant,"  was  calculated  to  mislead 
the  Jury  into  a  confusion  between  mere 
conjectures  and  speculations  on  the 
one  hand  and  legitimate  Inferences 
from  facts  In  proof  on  the  other. 
Wilkinson  v.  JEtna  L.  Ins.  Co.,  144  111. 
A.  38,  62  [aff  240  111.  206,  88  NE  660, 
130  AroSR  269,  25  LRANS  1266].  (3) 
Where,  In  an  action  on  an  accident 

Sotlcy  on  the  life  of  plalntlfTs  wife, 
efendant  claimed  that  plaintiff  had 
been  the  cause  of  his  wife's  death, 
and  had  forged  a  will  In  his  own 
favor  covering  certain  of  her  land  In 
Mississippi,  but  there  was  no  evidence 
that  plaintiff  knew  the  law  oC  Mis- 
sissippi with  reference  to  the  descent 
of  real  property  at  the  time  the  will 
was  alleged  to  have  been  forged,  In- 
structlcme  that  under  the  law  of  Ten- 
nessee a  win  must  be  proved  and  re- 
corded, and  letters  granted  in  the  court 
of  the  county  where  testatrix  had  her 
residence  at  her  death,  and  that  If 
decedent's  will  was  proved  and  re- 
corded in  8  county,  where  she  died, 
that  would  be  the  legal  place  of  prov- 
ing the  will,  and  that  no  inference 
derogatory  to  plaintiff  could  be  drawn 
from  his  proving  It  there,  although 
she  may  have  had  lands  In  Mississippi, 
and  that  under  the  laws  of  Mis- 
sissippi, where  a  wife  died  leaving  no 
children,  the  husband.  Independent  of 
will.  Inherited  her  real  estate,  so  that 
It  was  Immaterial  whether  the  will 
was  proved  in  Mississippi  or  not,  in 
so  far  as  his  Inheritance  of  the  real 
estate  was  concerned,  were  immaterial, 
and  calculated  to  mislead.  Plsher  v. 
Travelers'  Ins.  Ca,  184  Tenn.  480,  188 
BW  tit,  AsnCaalilfD  I24«.' 


[b]  XBSfcraetlowi  held  not  mldead  ■ 

Mif  In  an  action  on  an  accident  in 
surance  policy  a  charge  to  find  fo:- 
plaintiff  If  he  had  compiled  with  all 
the  "agreements  and  conditions"  of  thi' 
policy,  whereas  the  policy  stipulate!' 
for  Uie  payment  of  the  Insurance  oi 
compliance  by  the  Insured  with  tht 
"agreements  as  conditions,"  was  not 
misleading,  where  all  the  agreements 
expressed  in  the  policy  were  made 
conditions  precedent  to  the  Insured's 
right  at  Indemnity.  Woodall  v.  Pa- 
cific Mut  I*  Ins.  Co.,  (Tex.  Civ.  A.)  - 
79  SW  1090. 

[c]  Znstmotlons  IWIA  not  oonfllet- 
Ing. — In  an  action  on  an  accident 
policy,  defendant  alleged  that  Insured 
died  of  disease.  The  court  Instructed 
In  effect  that  If  by  reason  of  extraor- 
dinary exertion  to  control  bla  hor?e, 
or  by  the  movements  of  the  horse  and 
Independent  of  all  other  causes,  a 
blood  vessel  in  inspred's  braJn  was 
ruptured,  and  that  the  Injury  neces- 
sarily and  solely  caused  his  death, 
they  should  find  for  plaintiff,  although 
the  blood  vessel  had  been  weakened 
or  hardened  by  prior  disease,  and 
called  the  Jury's  attention  to  the  fact 
that  If  the  disease,  if  any  he  had,  had 
no  part  in  causing  the  rupture,  and 
the  death  of  insured,  it  was  not  a 
defense.  By  another  Instruotion  the 
court  called  attention  to  the  fact 
that  If  Insured  was  suffering  from 
disease  which  tended  to  weaken  or 
harden  the  blood  vessels  In  the  brain, 
and  that  such  disease  caused  or  ac- 
tively cooperated  with  any  accidental 
Injury  to  Insured's  brain,  and  that  his 
death  resulted  from  such  cooperating, 
the  law  was  for  defendant  It  was 
held  that  the  Instructions  were  not 
conflicting.  Continental  Casualty  Co. 
v.  Semple,  (Ky.)  112  SW  1122. 

es.  ward  V.  .s:tna  L.  Ins.  Co..  85 
Nebr.  471,   128  NW  4B4. 

[a]  niitstratloB^-An  Instruction 
that  there  can  be  no  recovery  if  in- 
sured, by  any  act  of  negligence,  con- 
tributed to  his  death,  Is  erroneous  as 
being  too  sweeping  In  its  terms.  Mul- 
ville V.  Pacific  Mut  tl.  Ina  Co.,  19 
Mont  96,  47  P  660. 

66.  Fidelity,  etc.,  Co.  v.  Egbert.  84 
Fed.  410,  28  CCA  281. 

67.  Warner  v.  U.  8.  Mutual  Acc 
Assoa,  8  Utah  481,  8t  P  69S. 

[a]  A  flpeeial  taUag  that  whether 
Insuied  was  killed  tqr  a  shot  llred  by 
himself  or  by  an  assassin  was  un- 
known must  be  construed  to  refer  to 
an  aoeldental  and  not  a  suicidal  shot 
by  Insured.  Warner  v.  IT.  S.  Mutual 
Aoc.  Assoc.,  8  Utah  481,  88  P  €96. 

68.  U.  S.  Health,  etc,  Ins.  Co.  v. 
Clark,  41  Ind.  A.  846,  88  NB  780. 

68,  Commercial  Travelers'  Mut 
Acc.  Assoc.  V.  Springsteen,  28  Ind.  A. 
667,  66  NE  978. 

ra]  Wbethsr  the  iaeued  mlgltt 
nave  dlseovered  the  Oancer  by  dili- 
gence Is  generally  a  qu^tlon  outside 
of  the  provisions  of  the  policy  and 
should  not  be  submitted  to  the  Jury. 
Dillon  V.  Continental  Casualty  Co.,  130 
Mo.  A.  602.  109  SW  89. 

70.  Merder  v.  Travelers'  Ins.  Co.,  14 
Wash.  147,  64  P  168. 
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rhile  on  his  way  to  a  depot,  was  overtaken  and 
truck  by  a  train  are  not  inconsistent  with  a  finding 
hat  he  was  crossing  at  a  public  highway  and  en- 
itled  to  the  full  indemnity/^  A  finding  that  the 
tisured  came  to  his  death  throng^  external  injuries 
Lnknown  to  the  jnry  is  too  vagiie  to  be  construed 
s  a  finding  of  accidental  death?'  Where  the  legal 
ffect  of  the  evidence  is  to  the  contruy,  a  finding 
bat  the  death  of  the  insured  was  not  aeeidental 
rill  warrant  k  reversal." 

Direction  of  verdict.  Where  the  evidence  is  not 
wnfiicting  and  shows  clearly  that  the  injury  or 
leath  was  due  solely  to  causes  not  within  the  pro- 
L'evtion  of  the  policy  the  court  should  direct  a 
irerdict  for  the  insurer.''* 

Judgment  nou  obstante  veredicto.  Where,  in  an 
letion  on  a  policy  providing  that  there  should  be 


no  liability,  unless  there  were  visible  mark^  of 
injury,  the  jury  found  special^  that  there  wore 
no  such  marks,  the  court  properly  gave  judgment 
for  defendant,  notwithstanding  a  gener&d  verdict 
for  plaintiff^" 

[$  344}  M.  Judgment  or  Pecree.  A  decree  re- 
quiring the  officers  of  an  accident  association,  who 
have  not  been  made  parties  to  the  action,  to  collect 
and  pay  an  assessment  adjudged  to  be  due  is  not 
improper,  since  it  is  merely  directory  as  to  the 
manner  in  which  the  amount  found  due.  shall  be 
raised." 

34&]  N.  AppeaL  In  determining,  on  appeal, 
the  sufficiency  of  the  complaint,  the  policy  cannot 
be  considered  as  a  part  thereof,  when  it  is  not  filed 
therewith  and  is  used  only  as  evidence  on  the  trial, 
and  the  evidence  is  not  made  a  part  of  the  record." 


XXI.  AHOUKT  OF  BEOOVIiBY 


346]  A.  In  OeneraL  The  amount  to  be  re- 
covered is  that  fixed  by  the  policy  or  the  charter 
or  by-laws  of  the  association,^^  and  it  is  not  for 
the  jury  to  assess  such  amount  as  they  may  deem 
just  and  proper.'"  Where  the  policy  lunits  the  re- 
covery to  the  sum  named  in  a  rate  book,  not  naming 
the  amount,  the  insured  must  prove  the  nonexistence 
of  such  book  before  he  can  o£fer  proof  as  to  an 
amount  orally  agreed  to  be  paid.^  Where  the 
insurer  has  rejected  the  claim  it  cannot  complain 
that  the  court  has  permitted  a  recovery  in  the 
maximum  amount  allowed  by  the  policy,  although, 
under  the  policy,  the  amount  to  which  the  insured, 
was  entitled  was  a  matter  for  the  insnrer  to  de- 
termine." 

[$  347]  B.  Oonfonnity  to  Pleadings.  Where 
the  policy  provides  indemnity  for  partial  and  total 


disability,  if  the  insured  sues  for  the  indemnity 
payable  for  a  total  disability  he  cannot,  in  the 
same  action,  recover  indemnity  for  a  partial  dis- 
ability which  succeeded  bis  total  disability.^*  Where 
the  policy  provides  for  the  payment  of  a  double 
indemnity  for  injuries  sustained  under  specified 
conditions  the  double  indemnity  cannot  be  recov- 
ered unless  specially  claimed  in  the  complaint." 

348]  0.  Weekly  Benefits— -1.  In  GeneraL  In 
an  action  to  recover  weekly  benefits  for  inability  to 
labor  no  recovery  can  be  had  for  benefits  accruing 
after  the  commencement  of  the  action,^  and  the 
recovery  is  limited  to  such  number  of  weeks  as  the 
policy  stipulates.^  But  the  liability  of  the  insurer 
for  the  stipulated  indemnity  for  seventy-eight 
weeks'  disability  is  not  defeated  by  a  provision 
limiting  liability  to  fotp:  weeks'  indemnity  in  case 


71.  McClure  v.  Oreat  Western  Ace 
Assoc.,  141  Iowa  360,  118  NW  289. 

72.  Fowlle  V.  Ocean  Acc„  etc.,  Corp., 
4  Ont.       146  [aff  33  Can.  S.  C.  253]. 

73.  Jenkln  v.  Pacific  JIuX.  L.  Ins. 
Ca,  131  Cal.  121,  S3  F  180. 

7^  U.  S. — National  Assoc  R.  P.  C. 
T.  Scott,  165  Fea.  92,  83  CCA  652; 
Sbanbers  v.  fidelity,  etc.,  Co.,  143 
T%d.  651  [aff  16&  Fed.  1,  86  CCA  343j. 

Ga. — Thornton  v.  Travelers'  Ins.  Co., 
116  Ga.  136,  42  SB  287,  94  AmSR  B9. 

Hh — ^Bemlck  v.  lUlnoIs  Commercial 
Men's  Aaaoc.,  176  UL  A.  611. 

Ud.— Thomas  v.  Fidelity,  etc.,  Co., 
106  Ud.  299,  67  A  269. 

Uo. — Carr  v.  Paciflc  Mut.  1a  ■  Ins. 
Co.,  lOO  Mo.  A.  102.  75  SW  180.  _ 

Ene.— In  re  Scarr,  [1906J_1  K.  B. 
387,  1  Ann.  Cas.  787.  2  BRC  S68: 
Clldero  v.  Scottish  Ace.  Ins.  Ca.  20 
C  U  Rep.  808. 

[a]  n«  r«MMm  of  the  ml*  Is  that 
"a  case  of  this  kind  can  have  but  one 
result  If  left  to  a  Jury,  moved,  as  it 
miut  be.  by  the  natural  and  credit- 
able Instincts  of  human  nature,  to 
si-mpathize  with  the  afflicted."  Trav- 
elers' Ins.  Co.  V.  Selden.  78  Fed.  286, 
ISO,  24  CCA  92. 

75.  Uutual  Trust  etc,  Ca  v.  Trav- 
eler!' Protective  Assoc.  (Ind.  A.)  100 
KB  461. 

78.  Prader  v.  National  Masonic  Acc 
A«soc,  96  Iowa  149,  «8  NW  601. 

77.  Travelers'  Protective  Assoc.  v. 
Gnbert,  101  Fed.  46,  41  CCA  180. 

78.  Baltimore,  etc..  Employees'  Re- 
llel  Assoc  V.  Post,  122  Pa.  679,  16  A 
MS,  9  AmSR  147,  2  LRA  44. 

[al  SmUi  fixes  liability  for  the 
rath  Indenmity  regardless  of  the 
character  of  the  injur?,  a  schedule  of 
Injuries  applying  only  where  insured 
■urvives.  Chatterton  v.  Central  Acc. 
las.  Co.,  68  N.  J.  L.  79,  6«  A  212. 

[bl  Chaurtniatloii  of  poUoyi^ — Where 
the  poller  provided  for  the  payment 
«t  a  certain  sum  for  Injuries  or  death 
ttuiMd  by  external,  violent,  and  acci- 


dental means,  leaving  a  visible  mark 
upon  the  body,  and  an  Independent 
paragraph  provided  that  the  -insurer 
would  pay  one  tenth  of  the  face  of 
the  policy  If  the  Insured  should  "suf- 
fer an  injury  of  which  there  shall  be 
no  visible,  external  mark  on  his  body, 
sulSclent  to  cause  death,  and  It  shall 
appear  by  an  autopsy  that  such  in- 
jury contributed  to  his  death,  or  If 
such  injuries  or  death  shall  be  caused 
by  rupture,  or  hernia,  or  contact  with 
poisonous  substances,  overexertion,  ex- 
cessive lifting  gymnastic  sports,  han- 
dling or  uame  dynamite  or  other 
exi>IoBlve8.  or  If  such  injuries  or  death 
shall  restut  from  the  Intentional  acts 
•f  any  person  other  thui  the  Insured, 
except  as  the  result  of  quarreling  or 
flghtmg.  irtiether  such  other  person 
be  sane  or  lnsan&"  it  was  held  that 
the  full  amount  of  the  policy  was  re- 
coverable where  the  death  of  the  in- 
sured was  caused  by  an  injury  Inflicted 
by  the  Intentional  act  of  a  third  person, 
leaving  its  visible  mark  upon  his  body. 
The  court  said :    "It  thus  clearly  ap- 

rrs  that  all  the  cases  provided  for 
this  second  category  are  cases  In 
which  there  shall  not  be  upon  the 
body  any  visible,  external  mark.  And 
the  words,  'such  Injuries  or  death,* 
preceding  the  words,  'resulting  from 
the  intentional  act  of  another,'  etc, 
of  course — under  the  maxim,  noscltur 
a  socUs,  etc — mean  injuries  or  death 
of  like  kind  with  those  Just  before, 
in  the  same  sentence  specified — 'euch 
injuries  or  death'  as  those — that  Is, 
Injuries  or  death  where  no  visible, 
external  mark  is  left  on  the  body.  In 
this  case  the  insured  came  to  his  death 
by  the  Intentional  act  of  another, 
which  act  left  Its  visible,  external  mark 
upon  the  body,  his  head  having  been 
split  open.  "The  case  falls  manifestly, 
therefore.  In  the  flrst  category,  and 
the  plaintiff  was  entitled  to  recover 
the  whole  amount  ol  the  policy.  It 
was  easy  for  the  appellee  to  have  put 


in  the  flrst  category  <an  exception 
against  liability  in  case  the  insured 
suffered  dedth  where  a  visible  external 
mark  on  the  body  was  left  as  a  result 
of  the  Intentional  act  of  another.  This 
It  did  not  do.  and  the  rule  Is  funda- 
mental that  the  provlstona  of  Insurance 
policies,  usually  prepared  by  the  in- 
surers, are  to  be  construed  most 
strongly  In  favor  of  the  Insured," 
Stephens  v.  Railway  Officials',  etc. 
Assoc..  7S  Miss.  84,  87,  88,  21  S  710. 

[c]  Ajnoutt  pToporUoned  on  doatn 
or  laJnry^-Under  a  policy  providing 
for  the  payment  of  a  certain  sum  In 
the  event  of  death,  and  of  a  proportion- 
ate part  of  the  whole  In  case  of  Injury, 
Insured  Is  entitled  to  recover  for  the 
expense  and  suffering  occasioned  by 
the  Injury,  but  not  for  his  loss  or 
time  or  proflt.  Theobald  v.  Railway 
Pass.  AsBur.  Co,  10  Exch.  46. 

[di  A  pnruloB  for  Inaraaslag 
iMsmta  In  case  of  the  death  of  Insund 
does  not  apply  to  the  amount  recov- 
erable for  the  death  of  another  per- 
son who,  by  a  rider  attached  to  the 

Jiollcy,  Is  Insured  "as  specified  In  the 
otlowlng  schedule."    Depue  v.  Trav- 
elers' Ins.  Co.,  166  Fed.  183. 

79.  Baltimore,  etc.,  Emptoyeea'  Re- 
lief AflBOC.  v.  Post.  122  Pa.  579,  16 
A  886,  9  AmSR  147.  2  LRA  44. 

80.  National  Benev.  Soc.  v.  Oldham, 
70  Kan.  79,  78  P  163. 

81.  Brix  v.  American  Fidelity  Co., 
171  Mo.  A.  618,  163  SW  789. 

88.  Rayburn  v.  Pennsylvania  Casu- 
alty Co.,  141  N.  C.  426,  64  SE  283. 

83.  Crowder  v.  Continental  Casualty 
Co..  116  Mo.  A.  636.  91  SW  1016. 

84.  American  Home  Circle  v.  Eg- 
gers,  137  III.  A.  595  ;  Rayburn  v.  Penn- 
sylvania Casualty  Co.,  141  N.  C.  426, 
64  SE  283  ;  Baltimore,  etc..  Employees' 
Relief  Assoc.  v.  Post,  122  Pa.  ^79,  16 
A  886.  9  AmSR  147.  2  LRA  44. 

86.  Hastings  v.  Bankers'  Acc  los. 
Ca,  140  Iowa  628.  118  NW  78, 
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of  accident  or  illnees  caoBed  by  Blight's  diBease, 
where  it  does  not  appear  that  insared  had  Bright 's 
disease  for  mora  than  four  -weeks  prior  to  his 
death.** 

[$  349]  2.  Money  Value  of  Time.  Under  a 
policy  providing  for  the  payment  of  a  weekly  in- 
demnity for  loss  of  time,  not  to  exceed  the  money 
value  of  insured's  time,  it  ia  not  essential  that 
insured  prove  the  money  value  of  his  time  in  the 
occupation  named  in  the  policy,  but  he  may  re- 
cover the  money  value  of  his  time,  not  to  exceed 
the  stipulated  sum,  in  the  occupation  in  which  he 
was  engaged  at  the  time  of  the  accident,  provided 
snch  occupation  is  not  more  hazardous  than  the  one 
he  was  insured  in,"  and,  in  the  absence  of  proof, 
the  sum  named  is  to  be  taken  as  the  value  of 
his  time.^  But  if,  by  mistake  of  the  insurer's 
agent,  the  insured  is  indemnified  in  a  greater  sum 
than  was  permissible  under  the  true  facts,  he  can- 
not avail  himself  of  the  error,  but  must  accept  the 
indemnity  to  which  he  was  really  entitled.*" 

One  who  is  insnred  wifhont  occnpatioii  in  the 
preferred  dass  is  not  subject  to  a  provision  limit- 
ing the  recovery  of  the  weekly  salary  received 
by  insured." 

[$  350]  3.  Income  Ooverning  Recorary.  Where 
the  amount  of  indemnity  is  regulated  by  the  income 
of  the  insured  he  is  bound  by  the  income  actually 
received,*''  altbongh,/by  mistake  of  the  agent,  his 
income  is  erroneously  stated  in  the  application,  and 
he  i^  insured  in  a  lai^ier  sum  and  pays  a  h^er 
premium  than  his  income  warrants."" 


351]    D.  DisabUity  FoUowed  by  Death."  Ths 

fact  that  the  death  indemnity  is  not  collectible  be- 
caose  death  did  not  occur  within  the  time  limited 
in  the  policy,  usually  ninety  days  after  the  acci- 
dent, will  not  preclude  recovery  of  the  weekly 
indemnity  for  the  time  the  insured  survived." 

[$  352]  E.  Disability  and  Loss  of  Member.  &. 
policy  providing  for  the  payment  of  a  specified 
sum  weekly  for  loss  of  time  and  a  fixed  sum  for 
the  loss  of  a  member  of  the  body  has  been  held  to 
confer  upon  the  insured,  who  by  reason  of  an 
accident  loses  time  and  a  member,  the  right  of 
election  between  the  weekly  benefits  and  the  in- 
demnity for  the  loss  of  snch  member;^  but  it  has 
also  been  held  that  under  such  a  provision  insured 
is  entitled -to  recover  both  the  weekly  indemnity 
for  disability,  and  the  sum  fixed  for  the  loss  of 
the  member,  not  exceeding  in  the  aggregate  the 
death  indemnity.** 

353]  F.  Specified  Amount  for  Operation. 
Where  an  accident  policy  provided  that,  if  the  in- 
juries resulted  in  a  surgical  operation  within  a 
certain  date,  insured  should  be  paid  in  addition  to 
the  indemnity  pjrovided  the  sum  indicated  for  such 
operation  in  the  schedule,  provided  that  not  more 
than  one  amount  should  be  payable  for  one  or 
more  operations  performed  as  the  result  of  one 
accident,  the  proviso  was  held  to  refer  to  a  repeti- 
tion of  the  same  operation,  and  not  to  preclude 
a  recovery  for  several  different  (merations  which 
were  necessitated  by  the  same  accident.^ 

354]    O.  Amount  of  Assessment.  Where  the 


88.    National  etc.,   Ins.   Co.  v. 

O'Brien,  166  Ky.  498,  159  SW  1134. 

87.  Bean  v.  Travelers'  Ins.  Co.,  94 
CaL  681,  29  P  1118. 

88.  Crenshaw  t.  Padflc  MuL 
Ins.  Coi.  71  Mo.  A.  it: 

89.  Howe  V.  Provident  Fund  Soc, 
7  Ind.  A.  686,  S4  KE  8S0.  . 

M;  Denlson  v.  Masons'  Fraternal 
Aec  Absoc..  S9  App.  Dlv.  294.  298.  69 
NTS  291  (where  the  court  said :  "The 
defendant's  second  objection  Is  based 
upon  the  clause  In  the  certificate  which 
provides  that  Mn  no  case  shall  the 
weekly  indemnity  exceed  the  weekly 
salary  of  the  insared.'  There  Is  an- 
other provision  In  the  policy,  however, 
which  reads ;  'This  certificate  does 
not  cover  accidents  or  Injuries  to 
persons  who  have  ceased  to  follow  any 
regular  occupation,  except  such  per- 
sons as  are  Insured  as  preferred.*  'This 
plalntlfF  was  insured  In  the  preferred 
class  as  a  retired  farmer.  'That  was 
stated  to  ,be  his  only  occupation.  It 
Is  true  that  he  afterwards  stated  In 
his  application  that  the  weekly  In- 
demnity named  did  not  exceed  his 
salary.  That  was  clearly  an  Inad- 
vertence, however,  and  In  no  way 
misled  the  defendant.  The  nature  of 
the  contract  contemplatee  the  Insurance 
of  those  who  do  not  receive  a  weekly 
salary.  That  provision  in  the  con- 
tract which  limits  the  recovery  to  the 
amount  of  the  weekly  salary  must 
then  be  d^med  to  refer  only  to  those 
persons  Insured  who  are  receiving  a 
weekly  salary  and  does  not  limit  the 
right  of  recovery  of  one  who  Is  in- 
sured without  occupation  In  the  pre- 
ferred class"). 

81.  Howe  V,  Provident  Fund  Soc, 
7  IndL  A.  686,  695.  34  NB  830  (so 
holding  under  a  policy  stipulating  that 
the  amount  of  Indemnity  to  which 
Insured  shall  be  entitled  "shall  be 
governed  and  paid  In  the  same  ratio 
that  my  weekly  Income  bears  to  the 
amount  of  weekly  Indemnity  insured 
for"). 

[a]   WlMM   tlM   laooBW  TarlAs, 

sometimes  exceeding  and  again  falling 
below  the  sum  stipulated  as  weekly 
Indemnity,  the  Insured  may  recover 
the  stipulated  ram  provided  he  acted 


In  good  faith.  Cornelius  v.  Central 
ACC.  ins.  Co.,  218  Pa.  632.  «7  A  840. 

9a.  Howe  V.  Provident  Fund  Boo., 
7  Ind.  A.  686.  84  NE  830. 

as.  Badnetlon  of  vMUj  Heseflts 
from  death  Iwdwiiirifar  see  Infra  i  366. 

M,  Ferry  v.  Provident  h.  Ins.,  etc, 
Co.,  108  Mass.  248. 

98.  lYIcke  v.  XT.  8,  Indenmlty  Soe^ 
78  Conn.  188.  61  A  481. 

[a]  Applloatlini  of  na«^--A  policy 
Insured  against  loss  of  life,  limbs, 
sight,  or  time  In  the  sum  of  Ave  thou- 
sand  dollars,  and  par.  1  prescribed 
the  conditions  under  which-  the  policy 
was  to  become  a  claim.  Par.  2  pro- 
vided for  payment  of  the  full  prlnd- 

§al  in  case  of  death  within  ninety 
ays  after  Injury.  Par.  3  made  the 
full  principal  sum  payable  In  lieu  of 
weekly  indemnity  ft  the  Injuries  re- 
sulted in  loss  ot  sight  of  both  eyes, 
loss  of  both  hands  above  the  wrist, 
of  both  feet  above  the  ankles,  or  of 
one  hand  and  one -foot.  ,  Par.  4  made 
one  half  of  the  principal  sum  payftble 
III  lieu  of  weekly  Indemnity  for  loss 
of  the  right  hand  or  of  either  leg 
abovti  the  knee.  Par.  5  provided  that 
If  the  Injuries  resulted  in  the  Iobs  of 
the  left  hand  at  or  above  the  wrist  or 
of  either  foot  above  the  ankle,  one 
fifth  of  the  principal  sum  should  be 
payable  In  lieu  of  weekly  indemnity. 
Par.  6  required  payment  of  one  eighth 
of  the  principal  sum  for  loss  of  the 
eight  or  one  eye,  or  (par.  7)  if  such 
injuries  resulted  in  total  disability, 
which  was  defined  as  tnmiedlate,  con- 
tinuous, and  entire  disablement  from 
prosecuting  any  kind  of  business  pe'r- 
talning  to  Insured's  occupation  for 
two  hundred  weeks,  an  indemnity  of 
twenty-five  dollars  per  week  should 
be  payable  for  two  hundred  weeks  if 
the  total  disability  existed  during  that 

[>erIod,  and  also  provided  for  weekly 
ndemnity  of  ten  dollars  for  a  partial 
disability  of  twenty-six  weeks.  Par. 
21  provided  that  In  no  event  would 
a  claim  for  weekly  indemnity  be  valid 
if  a  valid  claim  for  any  of  the  amounts 
provided  for  epecifled  Injuries  based 
upon  the  same  accident  and  resulting 
Injuries.  Insured's  Injuries  caused  the 
loss  of  his  left  arm  at  the  middle 


third,  the  thumb  and  two  fingers  of 
his  ri^t  band,  fracture  of  the  nose 
and  two  ribs,  mlurieB  to  the  head,  and 
scalding  of  the  back,  totally  disabling 
him  for  the  full  period  of  two  hundred 
weeks.  It  was  held,  construlnK  the 
policy  In  view  of  the  principle  that 
an  Insurance  contract  U  one  of  in- 
demnity and  of  the  general  purposes 
of  the  policy,  that  plaintiff  could  re- 
cover the  full  weekly  Indemnity  of 
twenty-five  dollars  provided  for  total 
disability,  and  was  not  limited  to  the 
sum  fixed  for  the  loss  of  the  left 
hand,  the  total  disability  proTtded  in 
par.  7  being  a  distinct  loss  from  that 
of  the  left  hand  provided  for  In  par. 
6,  although  the  loss  of  the  hand  was 
one  of  the  injuries  contributing  t» 
total  disability,  and  par.  21  only  lim- 
ited recovery  to  the  amounts  provided 
by  pars.  3-6,  where  the  loss  was 
covered  by  those  paragraphs.  Ander- 
son v.  .^tna  L.  Ins.  Co.,  fs  N.  H.  S7S, 
74  A  1051,  28  LRANS  730. 

96.  Hart  v.  National  Masonic  Ace 
Assoc.,  106  Iowa  717,  76  NW  508. 

[a1  Payment  for  a  temporary  dis- 
ability at  a  time  when  the  loss  of  a 
member  was  not  in  contemplation  will 
not  preclude  recovery  for  the  latter 
happening,  within  the  prescribed  time, 
as  a  result  of  the  same  accident.  Cun- 
ningham V.  Union  Casualty,  etc,  Co., 
82  Mo.  A.  807. 

97.  Anderson  v.  .i^na  L.  Ins.  Co.. 
76  N.  H.'  375,  382,  74  A  1051,  28 
LRANS  730  (where  plaintiff  was  held 
to  recovei;  for  the  amputation  of  a 
hand,  the  reduction  of  a  fracture  of  the 
nose,  the  reduction  of  a  fracture  of 
the  ribs,  and  the  amputation  of  fingers, 
the  court  saying:  "If  payment  for 
only  one  operation  was  Intended  to  be 

{iromised  when  several  were  necessary, 
t  is  probable  some  method  would  bave 
been  provided  by  which  to  determine 
which  one  of  the  different  amounts 
should  be  paid.  If  the  defendants  ar« 
liable  for  only  one,  the  policy  contains 
nothing  which  makes  them  liable  to 
pay  for  the  'amputation  of  the  arm 
rather  than  for  the  reduction  of  the 
fracture  of  the  noae  or  ribs.  Which 
operation  Rhould  be  paid  for  could 
be  determined  only        limdclnit  an 
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sum  payable  is  measured  by  a  specified  assessment 
on  all  of  the  members  of  a  mutual  or  fraternal  or- 
ganization, not  to  exceed  a  designated  som,  the 
benefieiary  is  entitled  only  to  the  net  sum  realized 
from  the  assessment,  if  less  than  the  designated 
sum,""  and  it  is  immaterial  that  the  association  has 
other  funds  in  its  treasury."  The  amount  of  the 
assessment  is  based  on  the  membership  as  it  existed 
at  the  time  of  the  death  of  the  insured;^  and  if  the 
officers  of  the  association  fail  or  refase  to  make  the 
assessment  until,  by  reason  of  the  loss  of  members, 
it  becomes  inadequate  to  pay  the  indemnity  to  which 
the  claimant  is  entitled,  they  may  be  required 
personally  to  pay  the  deficiency." 

Prima  facie  liability  of  insurer.  Where  the  right 
to  recover  has  been  shown,  the  insurer  is  prima  facie 
bound  to  pay  the  maximum  amount  of  its  liability 
as  specified  by  the  policy,  and  has  the  burden  of 
showing  that  a  less  amount  would  be  realized  by  an 
assessment  if  it  seeks  to  reduce  its  liability  on  that 
ground.' 

It  is  not  necessary  to  resort  to  eqni^  to  compel 
an  assessment  to  be  made  before  bringii^  an  action 
at  biw  to  recover  the  indemnity.* 

355]  H.  Double  Indemnity ."^  It  is  frequently 
provided  that  double  indemnity  shall  be  paid  if  the 
injury  is  received  under  certain  cireumstanees,  in 
which  case  it  must  appeu:  that  it  was  received 
under  such  circumstances  in  order  to  warrant  a 
double  recovery.* 

[$  356]  L  Limitation  Where  No  Eyewitness  to 
Acddent.  A  clause  of  somewhat  recent  origin^  in 
some  policies  of  accident  insurance  limits  the  liability 
of  the  insurer  to  a  comparatively  small  unount  in  c|Uie 
the  facts  and  eireumstanees  of  the  accident  or  injury 


srbitrary  rule  against  one  of  the  par- 
ties. But  It  la  common  knowledge  that 
a  Bur^cal  operation  la  not  always  suc- 
cessful In  the  first  Instance  and  may 
hav-e  to  be  repeated.  In  this  case  there 
ia  reference  to  reamputatlon  ^f 
crushed  limbs.  For  amputation  of  the 
arm  the  defendants  promised  to  pay 
|5Q.  They  protected  themselves  by 
paragraph  10  from  the  payment  of 
a  second  amount  for  reamputatlon. 
Similarly,  they  are  liable  to  pay  only 
once  for  the  reduction  of  the  fracture 
of  the  nose  and  ribs  and  for  the 
amputation  of  the  Angers.  That  is  all 
that  has  been  found  against  them"). 

SB;,  Mutual  Acc  Assoc.  t.  Tuggle, 
138  HL  428,  28  NK  1066  [rev  89  III. 
A.  609] ;  Hetropolltaa  Safety  Fund 
Accl  Assoc.  v.  Wlndover,  137  111.  41T, 
27  NB  5S8;  HeslnRer  v.  Home  Ben. 
Assoc.,  41  Hhin.  616.  48  NW  481. 

[8]  m  KlMOBzl  atatrt*  the  In- 
curer  la  required  to  par  the  full  in- 
demirfty  without  resard  to  the  sum 
realliea  en  am  assenmenL  McFarland 
IT.  8.  Mutual  Aca  ABSOa,  124  Mo. 
»8.  27  SW  48«. 

SS.  Hesfnrer  v.  Home  Ben.  ABeoc, 
4i  Ulnn.  SI?,  48  NW  481. 

1.  Collins  V.  Bankers'  Acc.  Ins.  Co., 
96  Iowa.  210,  64  NW  778,  69  AmSR 
3(7. 

S.  Union  Mnt  Acc.  Assoc  v.  Fro- 
hard.  184  m.  228,  26  NES  642,  28 
AtnSR  664.  10  LRA  883  [aflC  83  111. 
A  1781. 

3.  U.  a— U.  8.  Mutual  Acc.  Assoc. 
V.  Barry,  131  U.  S.  100,  8  SCt  766,  88 
L.  ed.  SO. 

Ark. — Masons'  Fraternal  Acc.  Assoc. 
V.  Riley,  66  Ark.  261,  45  BW  684. 

111.— Metropolitan  Safety  Fund  Acc. 
Assoc.  V.  wlndover,  13?  111.  417,  27 
NB  638 ;  Union  Mut  Acc.  Aaaoo,  v. 
Frohard,  184  111.  228.  25  642,  23 
AmSR  664,  10  LRA  883  [aff  83  III. 
A.  178] :  Columbian  Acc.  Co.  V. 
Sanfon],  60  lU.  A.  424 ;  National  Acc 
8oa  V.  Taylor.  42  m.  A.  97. 

Xowa^MattiMa   t.   TmjferlMl  Aoa 


Assoc..  110  Iowa  222,  81  NW  484; 
Hart  V,  National  Masonic  Acc.  Assoc., 
106  Iowa  717,  7S  NW  608;  FoUU  v. 
U.  S.  Mutual  Acc.  AaBOc„  04  Iowa 
436,  63  NW  807,  B8  AmSR  408.  28 
LRA  78. 

Mich. — Qnau  v.  Masons'  Fraternal 
Acc.  Assoc..  109  Mich.  627,  67  ^fW  646, 

Mo. — McFarland  v.  U.  S.  Mutual 
Aca  Assoc.,  124  Mo.  204,  27  SW  436. 

Nebr. — Modem  Woodmen  Acc.  Assoc. 
V.  Shryock.  64  Nebr.  260,  T4  NW  607, 
89  LRA  826. 

[a]  In  Vsw  Tozfe  the  courts  take 
the  view  that  It  rests  upon  plaintiff 
to  show  what  amount  would  be  realised 
by  an  aasessmenL  Cronn  v.  Gguitable 
Acc.  Assoc.,  68  Hun  11,  11  NTS  462: 
Martin  v.  Equitable  Acc.  Assoc.,  6o 
Hun  674,  9  NTS  16. 

4.  Metropolitan  Safety  Fund  Acc. 
Assoc.  V.  Wlndover,  187  111.  417,  27 
NB  6SS :  Covenant  Mut.  Ben.  Assoc. 
V.  Sears,  114  111.  108,  29  NB  480  [both 
dist  Ring  V.  U.  S.  Life,  etc..  Assoc.,  88 
111.  A.  168] ;  Hart  v.  National  Masonic 
Aca  Absoc,  106  Iowa  717.  76  NW  608. 

[a]  This  no*  la  parHeulaAr  ap- 
momm  where  the  insurer  Is  forbid- 
den by  statute  to  Issue  a  policy  for 
the  sum  clalmea  unless  Its  membership 
Is  sufllclent  to  raise  a  greater  sum  by 
the  assessment.  Modem  Woodmen  Acc 
Assoc.  V.  Shryock,  64  Nebr.  860,  74 
NW  607,  39  LRA  826. 

6.  ITsMsalty  for  olaim  1b  plMdlBff 
see  supra  |  346. 

e.    See  supra  ||  92-90. 

7.  See  Lewis  v.  Brotherhood  Acc 
Co.,  194  Mass,  1,  78  NE  802,  17 
LRANS  714. 

8.  See  National  Acc.  Soc.  v.  Rals- 
tto,  101  111.  A.  192;  Lewis  V.  Brother- 
hood Acc  Co.,  194  Mass.  1,  79  NB 
802,  17  LRANS  714. 

As  to  anffldsnaj  of  MVlAaiKM  nadsr 
Rusli  a  pr6vialon  see  supra  i  S85. 

9.  Atty.-Gen.  v.  Bay  Statef  Bene- 
flciary  Assoc.,  171  Mass.  465,  60  NB  929. 

10.  VettlBc  oS  vapau  VMBlom 
see  supra  IH, 


are  not  established  by  the  tortimony  of  an  actual 

eyewitness.* 

357]  J,  OpUon  of  Insurer.  A  provision  in 
the  policy  for  the  payment  of  half  of  the  total 
amount  of  the  policy  in  case  of  a  total  and  perma- 
nent disability  at  the  option  of  the  insurer  is  not 
binding  where  the  insurer  has  not  exercised  its 
option? 

358]  K.  Deductions  and  Oifsets*^— 1.  Benefits 
Paid  Prior  to  Death.  Under  a  certificate  providing 
that  sums  paid  on  account  of  disability  resulting 
from  an  accident  shall  be  deducted  from  the  prin- 
cipal sum  payable  in  case  of  death  all  allowances 
made  to  insured  for  an  iigury  sustained  should  be 
deducted  from  the  amount  recoverable  in  case  of. 
death." 

359]  2.  Indemnity'  for  Previous  Accident. 
Payments  made  as  indemnity  for  a^  accident  are 
not  to  be  credited  upon  the  amount  recoverable  for 
a  succeeding  accident  occurring  within  the  life  of 
the  policy,  and  rendering  the  insured  disabled  for 
the  full  period  for  which  indemnity  is  collectible." 

[$  360]  3.  Wages  BeceiTed  by  Insured.  Where 
insured  has  sustained  an  injury  he  is  entitled  to 
recover  the  money  value  of  his  loss  of  time  without 
any  deduction  for  wages  paid  him  by  his  employer 
during  his  disability.^' 

[$  361]  If.  Effect  of  Filing  Final  Proof  of  Olaim. 
Where  the  final  proof  of  claim  is  filed  before  the 
expiration  of  the  time  for  which  indemnity  can  be 
recovered  under  the  policy  insured  cannot  usually 
recover  for  any  loss  of  time  after  the  claim  is  filed." 

362]  M.  Effect  of  Unreasonable  or  Vezatioiu 
Beftisal  to  Fay  Claim.  In  some  jurisdictions  stat- 
utes have  been  adopted  whereby,  in  the  event  the 

Bsoovery  of  botb  wsdflj  *HlT^nl*r 
and  purunt  for  lOH  of  mimbar  see 

supra  1  361. 

11.  Prader  v.  National  Masonic 
Acc  Assoc.,  96  lova.  149,  63  NW  601. 

18.  Crenshaw  v.  Pacific  Mut.  L. 
Ins.  Co^  63  Mo.  A.  678. 

13.  Qlobe  Acc  Ins.  Co.  v.  Helwlg, 
13  Ind.  A.  S89,  41  NE  976,  66  AmSR 
247. 

H,  Travelers'  Ina.  Co.  v.  Thornton, 
119  aa.  466,  46  SB  678;  Clanton  v. 
Travelers'  Protective  Abboc,  101  Mo. 
A.  812,  74  SW  610;  Blckford  v. 
Travelers'  Ins.  Co.,  67  Vt  418,  SS  A 
280;  Kent  v.  Ocean  Aee.,  etc,  Corp., 
20  Ont.  L.  226.  IS  OntWR  1078,  16 
OntWR  177. 

Ia]  Av^lealSou  of  nUe^Where 
the  policy  required  proof  of  Insured's 
claim  to  be  filed  within  seven  months 
after  the  Injury,  and  the  limited  time 
for  which  insured  could  recover  was 
fixed  at  twenty-six  consecutive  weeks, 
it  was  held  that  where  the  final  proof 
of  claim  was  made  before  the  expira- 
tion of  the  twenty-six  weeks,  no  re- 
covery could  be  had  for  any  time 
after  the  claim  was  filed.  Blckford  v. 
Travelers'  Ins.  Co.,  67  Vt  418.  32  A 
230. 

[bj  Seliasoe  on  phystelaB.— If  in- 
sured, Induced  by  the  assurances  of 
his  physician  of  his  early  recovery, 
makes  proofs  of  loss,  -  he  Is  not  con- 
cluded thereby,  but  may  recover  for 
an  additional  period  of  disability  not 
exceedlnir  the  time  limited  In  the 
policy.  Pacific  Mut  L.  Ins.  Co.  v. 
Branham,  34  Ind.  A.  243.  70  NK  174. 

tcl  tmreaaonalile  refusal  to  pmj 
Indenudtr.. — ^Where  the  Insurer,  for  an 
Insufficient  or  unfounded  reason,  re- 
fuses to  pay  any  indemnity,  the  Insured 
Is  not  limited  In  his  recovery  to  a 
sum  claimed  before  his  disability 
ceased,  but  is  entitled  to  recover  for 
the  full  period  of  disability,  not  ex- 
ceeding' the  time  limited  In  the  policy, 
where  the  additional  proofs  were  swt 
within  the  time  within  which  proofs 
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'BIS   [ICJ.]  ACCIDENT  INSUBANCE-'ACCOMMODATION  [§§  362-364 


uunrer  refuses  unreasonably,  vexationsly,  or  in  bad 
faith  to  pay  the  losses  occurring  on  its  policies,  its 
liability  is  increased  by  the  impoution  of  penalties, 
attorney's  fees,  or  damages.^ 

[$  363]   N.  Isfeenit.  It  beii^.the  duty  of  the 


insurer,  when  a  liability  has  acorued,  to  pay  the 
same  upon  receiving  the  proper  notification  thereof, 
interest  is  recoverable  from  the  time  when  a 
payment  was  due,  in  ease  of  refusal  of  the  insurer 
to  pay." 


Xm   SUBBOGATION  OF  IKSUBEB 


[$  364]  In  the  absence  of  any  stipulation  to  that 
efFect  in  the  policy,  an  accident  insurance  company 
which  pays  the  stipulated  indemnity  for  an  injury 


sustained  by  insured  is  not  ther^y  subrc^ted  to 
the  rights  of  the  insured  against  a  third  person 
whose  negligence  caused  the  injuiy." 


AOCIDEBE.   To  come  to  hand.^ 

AOOION.  In  the  Spanish  law  of  property,  the  right 
to  demand  anything;  and  the  method  of  judicial  pro- 
cedure which  we  have  for,  the  recovery  of  that  which 
is  ours,  or  which  another  owes  us.^ 

AOOIFESE  QUID  UT  JUSTITIAK  FACIAS, 


NON  £ST  TAU  AOCIFEBE  QITAU  EXTO&- 
QUEBE." 

AOOOHMODATION.  The  act  of  fitting  or  adapt- 
ing, or  the  ^tate  of  being  fitted  or  adapted;  what- 
ever supplies  a  want  or  affords  ease,  refresh- 
ment,* or  convenience.''  It  also  signifies  a  friendly 
agreement  or  composition  of  differences." 


could  be  fumtflhed.  Hohn  v.  Inter- 
State  Ca£ualty  Co.,  115  Mich.  79,  72 
NW  1105. 

15.  New  Amsterdam  Casualty  Co. 
T.  Shields,  165  Fed.  54,  85  CCA  122; 
Industrial  Mut  Indemn.  Co.  v.  Arm- 
BtronK,  BS  Ark.  84,  124  SW  238  ;  Pa- 
clflo  Mut  1*  Ins.  Co.  V.  Carter,  92 
Ark.  378,  12$  SW  384,  124  SW  764  ; 
Brown  V,  Railway  Pass.  AjMur.  Co., 
45  Mo.  221. 

[a]  V«OMalt7  for  dmanfl^Where 
the  Imposition  of  the  penalty  Is  de- 
pendent on  the  fact  that  a  demand  for 
payment  was  made,  there  can  be  no 
recovety  In  the  absence  of  proof  of 
such  demand.  Employers'  Liability 
Aasur.  Corp.  v.  Rochelle.  18  Tex.  Civ. 
A.  232.  S6  SW  869.' 

[b]  The  quMtlon  of  the  reason- 
aUoBMS  or  bad  faiUi  of  tlM  refusal 
to  pay  ts  one  for  the  jury.  Brown  v. 
RaUway  Pass.  Assur.  Co.,  46  Mo.  221. 

[c1  Tlie  amonnt  of  tbm  penalty, 
within  certain  UmltRtlonB  Is,  under 
Tenn.  St  (1901)  c  141  p  248,  left  to 
the  discretion  of  the  Jury,  and  the  court 
will  not  ordinarily  disturb  the  Jury's 
assessment  of  a  penalty  which  doea 
not  exceed  the  statutory  limit.  New 
Amsterdam   Casualty   Co.   v.  Shields, 

165  Fed.  64,  86  CCA  122. 

[d]  Btatttto  not  uipUoablo  to  ao- 
ola*Bt  InsnraaoOi-  -i^Etna  L.  Ins.  Co. 
V.  Parker,  96  Tex.  287,  72  SW  168, 
680  ;  Continental  Casualty  Co.  v.  Wade, 
(Tex.  Civ.  A.)  99  SW  877  [rev  on 
other  grounds  101  Tex.  102,  105  SW 
86]. 

16.  Metropolitan  Safety  Pund  Acc. 
Assoc  v.  Wlndover,  137  Ttt.  417.  27 
NB  638;  Brown  v.  Railway  Pass. 
Assur.  Co.,  46  Mo.  221. 

IT.    Suttles  V.  Railway  Mail  Assoc., 

166  App.  Dlv.  436,  141  NYS  1024  ; 
.^Itaa  It,  Ins.  Co.  v.  Parker,  SO  Tex. 
Ctv.  A.  621,  72  SW  621  [mod  96  Tex. 
S87.  72  SW  168,  680]  ;  OaUweiler  v. 
Milwaukee  Electric  R,,  etc.,  Co.,  186 
Wis.  14,  116  NW  638.  1X8  AmSR  1057, 
18  LRANS  811,  16  AnnCas  633.  See 
also  17  Halsbnry  Laws  Eae.  p  666. 

"The  theory  and  basis  or  the  rlqlit 
of  the  Insurer  to  subroKatton  Is  that 
the  Insured  has  a  claun  against  a 
third  person  which  he  could  enforce 
for  the  loss  Insured  against  But  al- 
thou^  the  assured  may  be  able  to 
recoup  his  Ifws,  partially  or  In  full,  bv 
enforcing  some  contract,  or  other  rlKht, 
he  may  have,  which  Is  not  dependent 
upon  the  direct  responsibility  of  such 
person  for  the  loss  Insured  against, 
that  fact  doea  not  clothe  the  Insurer 
with  the  right  of  subrogation  thereto, 
at  least  In  the  absence  of  an  agree- 
ment in  the  policy  to  that  effect.  Even 
In  Are  Insurance  contracts,  recognized, 
as  they  are,  to  be  Indemnity  contracts, 
It  does  not  follow  In  all  cases  where 
there  has  been  a  loss  that  the  Insurer 
is  entitled  to  be  subrogated  to  every 
means  available  to  the  Insured  for 
recouping  his  loss.  Examples  of  such 
cases  are  Michael  v.  Prussian  Nat. 
Ins.  Co.,  171  N.  T.  86,  63  NE  810; 
Foley  V.  Uanufiwtursrr,  etc.,  F.  Ins. 


Co.,  152  N.  T.  131,  46  NE  818,  43 
LRA  664.  These  cases  Illustrate  and 
apply  the  principle  as  to  the  rl^t  of 
subrogation,  which  I  have  sought  to 
state  above.  Xt  follows  that,  treating 
defendant's  contract  liability  as  that 
of  an  Indemnitor,  If  the  loss  Insured 
against  is  not  the  same  loss  for  which 
plalntllt  had  a  right  of  action  against 
the  wrongdoer,  defendant  had  no  right 
of  subrogation  to  such  claim.  Refer- 
ring again  to  the  certificate  of  in- 
surance Issued  to  plaintiff  It  wilt  be 
seen  that  defendant  in  terms  insured 
him  for  total  disability  due  tO'  bodily 
Injuries  caused  by  external,  violent 
and  accidental  means,  by  reason  of 
which  he  might  be  prevented  from  per- 
forming his  duties  as  mail  clerk.  Under 
the  express  terms  of  his  contract  plain- 
tifC  was  entitled  to  recover,  at  the 
rate  fixed,  for  the  disability  resulting 
in  loss  of  time,  regardless  of  the  pecu- 
niary loss  he  might  sustain.  It  was 
not  the  toss  of  earning  capacity,  loss 
of  wages,  nor  the  pain  or  personal 
disfigurement  resulting  from  the  In- 
Jury,  nor  necessary  expenses  for  medi- 
cal or  hospital  attendance,  that  were 
to  be  covered  by  the  insurance.  Though 
his  wages  might  continue,  as  they  did 
In  this  case,  to  be  paid  by  his  em- 
ployer during  the  period  of  his  dls- 
abllity,  though  the  pain  or  personal 
disfigurement  might  nave  been  much 
or  little,  though  the  bills  for  hospital 
and  medical  service  might  have  been 
large,  or,  on  the  other  hand,  merely 
nominal,  yet  If  such  disability  resulted 
In  continuous  loss  of  time,  the  con- 
tract required  payment  of  the  stipu- 
lated weekly  sum.  But  It  is  these  very 
matters  that  are  not  within  the  con- 
tract of  Insurance,  which  are  the 
basis  of  an  award  of  damages  against 
the  negligent  author  ot  the  injury.  For 
that  reason  It  would  seem  that  de- 
fendant had  no  right  of  subrogation 
to  plaintiff's  claim  against  the  wrong,- 
doec."  Suttles  v.  Railway  Mall  Assoc.. 
16«  App.  X>lv.  436,  437,  488,  141  NTS 
1024  (Quoted  further  supra  |  1). 

"Where  a  person  has  received  i>er- 
sonal  Injuries  '  caused  by  the  negli- 
gence oi  another,  several  elements 
enter  Into  the  estimate  of  damages 
Iwsldes  the  mere  stipulated  Indemnity 
for  loss  of  time  contracted  for  in  the 
accident  policy,  and  the  loss  is  by  no 
means  identical.  In  the'  one  there  may 
be  Included  full  compensation  for  men- 
tal and  physical  suffering,  loss  of 
time,  diminished  capacity  to  earn 
money,  etc.,  and  in  some  Instances 
punitory  damages,  while  the  other  is 
a  stipulated  sum  for  loss  of  time  only, 
which  may  or  may  not  be  full  indem- 
nity even  for  that.  The  accident 
policy  undertakes  to  indemnify  the 
insured  whether  his  Injuries  are  the  re- 
sult of  negligence  or  not  while  the  per- 
son or  corporation  inflicting  the 
Injuries  can  be  held  liable  only  for 
negligence,  and  since  so  many  elements 
enter  into  the  estimate  of  the  loss  in 
the  ease  of  one  that  do  not  enter  into 
or  form  any  part  of  the  other,  there 


Is  wanting  that  Identity  of  damage  or 
loss  that  would  entitle  the  Insurer  to 
subrogation  on  payment  of  the  claim 
against  him."  ^tna  L.  Ins.  Co,  v. 
Parker.  SO  Tex.  Civ.  A.  621.  S23,  78 
SW  681  [mod  »e  Tex.  887,  TS  SW  168, 
680]. 

1.   Anderson  L.  D. 

[a]  Vasd  in  the  eaprassloiia  quando 
acclderent  (Wilson  v.  Hurst,  30  P. 
Cas.  No.  17,809,  Pet  C.  C.  441,  442  note) 
and  quando  acclderlnt  (Oreer  v.  Willis. 
67  Ga.  43,  49 ;  Trimmler  v.  Thomson, 
19  S.  C.  247,  251)— when  they  come 
to  hand. 

a.  Welder  v.  X>ambert  91  Tex.  610, 
621,  44  SW  281  (where  it  was  held 
that  all  choses  In  action  owned  by 
either  of  the  consorts  before  marriage 
remain  the  separate  property  of  such 
consort). 

3.  A  maxim  meaning  "To  accept 
anything  as  a  reward  for  doing  Justice, 
is  rather  extortingr  than  aoeeptlns." 
Bouvier  L.  D. 

4.  Webster  New  Int.  D. 

[a]  Place  of  pnhllo  aoeoaunodi^ 
Uoa^— A  soda  water  fountain  where 
soft  drinks  are  sold  at  a  single  Btanil 
and  by  the  glass  is  not  a  place  of 

f ubllc  accommodation  within  the-mean- 
ng  of  that  term  as  used  In  a  Civil 
Rights  Act  The  court  said :  "Referring 
to  Webster  we  find  that  'accommoda- 
tion' is  "whatever  supplies  a  want  or 
affords  ease,  refreshment  or  con- 
venience ;  anything  furnished  for  use.' 
This  would  Include  every  article  of 
property  that  Is  a  legitimate  subject 
of  sale;  and  every  saloon,  shop,  store 
or  place  where  any  are  kept  for  sale 
to  such  as  seek  to  buy.  b  as  open 
to  the  'public'  as  was  appellee's.  But 
we  do  not  understand  that  places 
where  dry  goods,  groceries,  hardware 
■or  other  like  articles  of  accommoda- 
tion, whether  of  necessity,  luxury  or 
fancy,  such  as  endure  or  perish  In  the 
using,  are  so  kept,  are  places  of 
'public  accommodation'  under  the  Civil 
Rights  Act"  Cecil  v.  Green,  60  III. 
A.  61,  64  Jaff  161  111.  266,  48  NE  1106. 
32  LRA  666]. 

5.  Beeser  v.  Philadelphia,  etc.,  R. 
Co.,  215  Pa.  136.  13S,  64  A  376. 

[a]  vae  of  roa<U-^  recital  la  a 
deed  that  a  road  mentioned  was  laid 
out  for  the  accommodation  of  the  lot 
owners  clearly  Implies  that  the  use 
only  of  the  road  was  to  be  accorded 
by  way  of -accommodation  and  that  the 
roadbed  was  not  conveyed.  Peabody 
Heights  Co.  V.  Sadtler.  63  Md.  683,  641, 
62  AmR  619. 

[b]  •'Aooommodatioa  and  •apporf 
as  used  in  a  statute  providing  for  tho 
accommodation  and  support  of  high 
schools  embrace  the  procuring  of  sites, 
building,  repairing,  furnishing,  warm- 
ing, and  keeping  the  high  school 
houses  and  their  appurtenances  In 
order.  Matter  of  Niagara  High  School 
Bd.,  etc..  39  U.  C.  Q.  B.  362. 

8.    Abbott  L.  D. 

[a]    "Xmna  aoooaunoOatlaff.**— By 

the  use  ot  the  expression  "terms 
commodatlng,"  lB»  a  eontraft  for 
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Li  mercuitile  language  "acocnnmodation"  ia  naed 

for  a  loan  of  money.' 
(Cross  references.^}  « 
ACOOHHOBATXON  TRAIN.  A  train  ninning  at 

moderate  speed,  and  stopping  at  all  or  nearly  all 

stations." 

ACOOICUODATION  WORKS.  Works  which  a 
railway  company  is  required  to  make  and  maintain 
for  the  aeeonunodation  of  the  owners  or  occupiers 
of  land  adjoining  the  railway,  such  as  gates, 
culverts,  etc" 


ACCOHMODATUU.  A  loan  for  ase  without 
pay,  the  thing  to  be  restored  in  specie.*^  (Cross 
references.^') 

ACOOHPANT.  To  go  with  or  attend  as  a  com- 
panion or  associate;  to  keep  company  with;  to  go 
along  with.^' 

AOOOUPLIOE.    (Cross  references.") 

AOCOHFLISH.  To  complete;  to  bring  to  an  issne 
of  full  success ;  to  execute  fully.  In  the  past  tense, 
completed;  effected;  established." 

ACCORD.    (Cross  references.") 


Mb  of  an  artlcl*.  it  Is  to  be  under- 
rtood  that  the  purchue  money,  or 
some  part  of  it,  should  be  x>ermltted 
to  remain  In  the  purchaser's  bands, 
fts  If  a  loan,  for  his  convenience.  Bice 
V.  McLarren,  42  Me.  167,  16S. 

7.  Rice  V.  McLarren,  42  Me.  1K7, 
183  [clt  Webster  D.]. 

[a]  As  "Mwommodatad  party,"  tn 
the  law  of  negotiable  paper,  is  the 
person  to  whom  the  credit  of  an  ac- 
commodating party  is  loaned,  not  a 
third  person  who  may  receive  an  ad- 
vantage by  the  loan  of  the  credit. 
Thorn  V.  Klbbee,  62  N.  J.  U  764. 
42  JL   729  ' 

[b]  An  "aoeonuaodatloa  party."  is 
one  who  has  signed  the  instrument 
as  maker,  drawer,  acceptor,  or  In- 
dorser,  without  receiving  any  value 
therefor,  or  for  the  purpose  of  lending 
bis  name  to  some  other  person.  Weant 
v.  Southern  Trust,  etc..  Co.,  112  Md. 
463,  471,  77  A  289.  See  also  Morris 
County  Brick  Co.  v.  AuStln,  79  N.  J. 
L.  273.  76  A  6^0 :  Cellers  v.  Meachem, 
49  Or.  186,  1S9,  89  P  42«,  10  LRANS 
138.  13  AnnCae  997. 

8.  Aooonuaodatloai 
At: 

Ballroad  station  see  Railroads  [S3 

Cyc  «S8). 
Theater  or  show  see  Theaters  and 

Shows  [38  Cyo  364]. 
Warehous*  Me  Railroads  [S3  Cyc 

664]. 

Drawer  see  Bills  and  Notes  [7  Cyo  724]. 
Indorsement  see  Bills  and  Notes  [? 

Cyc    724J ;    Corporations    [10  Cyc 

1115]  :  Partnership  [30  Cyc  617]. 
Indorser    see    Corporations    [  ID  Cyc' 

1116];  Subrogauon  [37  Cyc  400]. 
Uaker  sea  BiUa  and  Notes   [7  Cyc 

723]. 
Oo: 

Shipboard  see  Shipping  [88  Cyc  3331. 
Train  see  RallrraSs  [83.  Cyc  <39]. 

^^''raieral  see  Bills  and  Notai^  [7 
C^c  733];  Partnership   [80  Cyc 

607]. 

By  corporation  see  Bills  and  Notes 
[7   C^c  724] ;   Corporations  [lU 

By  married  woman  see  Bills  and 

Motes  [7  Cyc  724]. 
By  partner  see  Bills  and  Notes  [7 
734];  Partnership   [30  Cyc 


SOT]. 

a.  Webster  D.  tquot  Orav  v.  Chi- 
cago, etc.,  R  Co.,  139  ZU.  400,  401,  69 
NE  9601. 

10.  Wharton  L.  Lex.  [clt  4  Vict  c 
30  I  68].  , 

fa]  midar  tlM  Bnffllsli  Sailwan 
Aat  <  1 )  the  accommodation  works 
which  the  company  may  be  required 
to  make  are  such  accommodation 
works  as  are  reaufred  at  the  time  the 
land  Is  taken,  having  regard  to  Its 
then  tise,  and  not  accommodation 
works  which  may  be  required  when  the 
character  of  the  land,  and  perhaps 
the  nature  of  the  neigtiborhood.  Is 
entirely  altered  years  afterward.  Reg. 
v.  Brown,  L.  R.  2  Q.  B.  630 ;  Great 
Western  R.  Co.  v.  Talbot,  [1902J  2 
Ch.  759  ;  Rhondda.  etc.,  B.  Co.  v.  Tal- 
bot. [1897]  2  Ch.  131  [foil  Reg.  v. 
Fisher,  8  B.  A  S.  191,  113  E.  C.  L. 
191,  122  Reprint  72].  (2)  The  land- 
owner is  entitled  to  a  convenient 
DMaage  over  the  railway  sufficient  to 


make  good,  so  far  as  jKMBslble,  any  In- 
terraption  which  the  eonstmction  of 
the  railway  causes  by  severance  In 
the  working  or  use  tn  his  land,  in- 
cluding any  adteratlon  or  extension 
of  that  working  or  use  which  could 
or  ought  to  have  been  contemplated 
by  the  parties  when  the  accobmioda- 
tion  works  were  made  and  accepted. 
Great  Northern  R.  Co.  v.  McAllster, 
[1897]  1  Ir.  687  [appr  and  adopted 
Great  Western  R.  Ca  v.  Talbot,  [1902] 
2  Ch.  759]. 

11.   Anderson  L.  D. 

18.    See  Bailments   [6  Cyc  167]. 

13.  Webster  New  InL  D. 

[a]  Thns  under  a  statute  prorld- 
lag  that  a  bond  mnat  aooompany  a 
petition,  where  the  bond  flled  with  a 
petition  was  defective  and  the  hearing 
was  adjourned  In  order  to  allow  a 
proper  bond  to  be  filed.  It  was  held 
that  the  new  tx>nd  accompanied  the 
petition  within  the  statute.  Central 
irr.  DIst.  V.  De  Lappe,  79  Cal.  861,  358, 
21  P  B26. 

[b]  "Annas"  dlatingnlAad_In 
Kingsbury's  Case,  106  Mass.  223,  226, 
It  was  held  that  a  statute  relating 
to  the  extradition  of  fugitives  from  jus- 
tice, which  provides  that  sworn  evi- 
dence should  accompany  the  demand  of 
a  governor  of  another  state,  does  not 
require  that  the  proof  should  be 
annexed  to  the  requisition. 

[c]  "AooompUsb"  aisttngnlshed^ 
State  V.  Johnson.  26  Mont.  A.  10-  66 
P  290. 

14.  Aoooapliosi 

Accessory  before  the  fact  as  see 
Criminal  Law  [12  Cyc  446], 

Admissibility  of  testimony  of,  for  the 
state  see  Criminal  Law  [12  Cyc  449]. 

Association  by  accused  with  see  Crim- 
inal Lew  [12  Cyo  457]. 

As  witness  for  codefendant  see  Crimi- 
nal Law   [12  Cyc  452]. 

Caution  as  to  evidence  of  see  Criminal 
Law  [18  Cyc  627]. 

Coercion  see  Criminal  Law  [12  Cyc 
448]. 

Compelling  testimony  of  see  Criminal 

Law  [1^  Cyc  449]. 
Concealment  of  crime  by  see  Criminal 

Law  [13  Cyc  446].  ' 
Corroboration  of  see  Criminal  Iaw  [13 

Cyc  446,  462]. 
Credibility  of  see  Criminal  Law  [12 
■  Cyc  468]. 

Cross-examination  of  see  Witnesses  [40 

Crc  2611]. 
Declaration  of  nnlndlcted  see  Criminal 

Law  [12  Cyc  43?]. 
Detective  and  informer  as  see  Crimi- 
nal Law  [13  Cyc  447). 
DlnmlBsal    of    indictment    as    to  see 

Criminal  Law  [12  Cyc  449]. 
Evidence   of   see   Criminal   Law    f  1 8 

Cyc  449]  ;  Witnesses  [40  Cyc  2611]. 
Innocent  agent  as  see  Criminal  'Law 

[12  Cyc  4461. 
In  specific  crimes : 

Abortion  see  Criminal  Law  (12  Cyc 
447];  Homicide  [21  Cyo  690]; 
Seduction  [86  Cyc  1827]. 

Adultery  see  Criminal  Law  [18  Cyc 
447]. 

Arson  see  Arson  [8  Cyc  1005]. 
Assault  see  Homicide  [21  Cyc  690]. 
Breach  of  the  peace  see  Homicide 

[21  Cyc  6901. 
Bribery  see  Bribery  [5  Cyc  1046]; 

Criminal  Law  [2  Cyc  448]. 


Burglary  see  Burglary  [6  Cyc  233]  ; 

Homicide  [31  Cyc  690]. 
Bscape  and  rescue  of  prisoners  see 

Criminal    Law    [12    Cyc    448] : 

Homicide  [21  Cyc  690]. 
Forgery  and  uttering  see  Criminal 

Law  [12  Cyc  448]. 
Fornication  see  Criminal  Law  [IS 

Cyc  4471. 
Gaming  see  Criminal  Law  [13  Cyc 

4481. 

Grand   laroeny   see  Homicide  [31 

Cyc  690]. 
Homicide  see  H<nnlcide  [31  Cyc  688. 

687]. 

Incest  see  Criminal  Law  [12  Cyo 
4471. 

Obtaining  money  under  false  pre- 
tenses see  False- Pretenses  [19  Cyo 
417], 

Perjury  and  subornation  see  Crimi- 
nal Law  [12  Cyc  448]. 
Receiving  stolen  goods  aee  Criminal 

Law  [12  Cyc  447], 
Resisting  arrest  see  Hnntclde  [31 

Cyo  «50]. 
Robbery  see  Homicide  [31  Cyc  6301, 
Sale  ot   Intoxicating    liquors  see 

Criminal  Law  [12  Cyc  447]. 
Bale  of  lottery  tickets  see  Criminal 

Law   [12  Cyc  448]. 
Seduction   see   Seduction    [  35  Cyc 
1327,  1361]. 
Instruction  as  to  see  Criminal  Law 
[12  Cyc    627];    larceny    [26  Cyc 
164]:  Seduction  [36  Cyc  1327]. 
Interest  as  ground  of  Impeachment  see 

Witnesses  [40  Cyc  2666]. 
Joint  Indictment  against  see  Criminal 

Law  [12  Cyc  450,  461,  1631. 
Knowledge  of  crime  see  Criminal  Law 

[12  Cyc  446J. 
Leniency  or  Immunity  to  see  Witnesses 

[40  Cyc  2511]. 
Motive  of,  as  admieslbla  against  ac- 
cused see  Criminal  Law  [12  Cyc 
4451. 

Opinion  Of  see  Criminal  Law  [12  Cyc 
4491. 

Promise  of  Immunity  to  see  Criminal 
Law  [12  Cyc  460]. 

Punishment  of  see  Criminal  Law  lit. 
Cyo  194]. 

Separate  trial  of  see  Criminal  Iaw 
[12  Cyc  460.  463]. 

Statutory  requirements  as  to  corrobora- 
tion of  see  Criminal  Law  [IS  Cyc 
6271. 

Sufflcfency  of  corroboration  of  see 
Criminal  Law  [12  Cyc  466,  627]. 

Who  Is  see  Criminal  Law  [12  Cyc 
4/461. 

See  also  Accessory  ante  P  890 ;  Alder 
and  Abettor;  Conspiracy  [8  Cyc  641], 
18.  Webster  New  Int.  D. 
[a]  "Aooompanied"  dlstlagoished. 
—"Accompanied"  Is  not  equivalent  to 
"accomplished."  Thus  thunder  often 
accompanies  lightning,  but  Is  not  the 
agency  or  means  by  which  the  results 
of  Ugbtning  are  accemptlshed.  The 
means  of  accomplishing  an  act  may 
have  accompanied  the  doing  of  It  with- 
out being  the  efficient  means  or  agency 
— that  Is,  wlt&out  accomplishing  It. 
State  T.  Johnson,  26  Mont.  9,  10,  66 
P  290. 

18.  Aooord: 
And  satisfaction  see  Accord  and  Sat- 
isfaction [1  Cyc  806]. 
See  also  Accordant. 
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Accord  and  aatlafiustlon: 
As  defense  In  action: 

Asalnst  snrety  see  Maolpia  aaA  •orvlr  It*  Oyo 
171]. 

For  tort  sea  Vorta  [38  Cyc  636]. 
For  trespass  see  T»sspass  [S8  Cyo  104S]« 
Compared  -with  and  dlstlngulsned  from: 

Composition  agreement  see  CompoaMoBS  wtOi 

Oredttora  [8  Cyc  413], 
Compromise  and  settlement  see  OoBtpreatlM  aaft 

SatUeouvt  [8  Cyc  49»]. 
Release  aee  Bdaus  [34  Cyc  1042]. 

eye  28]. 


Sale  see  Mm  [S6 


Arbitration  and  award  aea  AdMratlam  amd  AwaxA  [8 

Cyc  B6S]. 

Composition  affreemeitt  see  OonAoalHoaa  wllk  Otadlr 

tors  (8  Cyo  409]. 
Compromias  and  settlement  see  Oomprotolaa  ami  Saw 

tfanninrt  C8  Cyc  189]. 
Payment  see^Varaaat^po,  Cyo, 1178]. 


Release  see  Belease  [84  Cyc  1089]. 
Substitution  of  new  contract  see  Voratlom  [29  Cyo 
118S]. 

Tender  see  Vaadar  [88  Cyc  iCl], 


L  aSNEBAL  NATUSE  AHD  EFFECT 


[$  1]  A.  DsfinftioiL  An  aecord  is  an  agrecauent 
vh««b7  <nie  of  the  parties  undertakes  to  give  or 
perform,  and  the  other  to  aeeept  in  satisfaction  of 
a  elaim,  liquidated  or  in  dispnte,  and  arising  rather 
from  eontntct  or  from  tort,  something  other  than  or 
different  from  what  -he  is  or  considers  himself  en- 
titled to;  and  a  satisfaction  is  the  execution  of  such 
agreement.^   Soipe  definitions  found  in  the  books 

1  Cyc.   807   [quot  Laughead  V. 


are  too  narrov,  in  that  th^  exolnde  aeeord  and 
satisfaction  as  a  defense  to  a  cause  of  aotifm  arising 
in  tort,'  whereas  such  a  cause  of  action  may  consti- 
tute the  subject  matter  of  an  accord  and  satisfac- 
tion as  well  as  a  eause  of  action  arising  in  euntract.* 
[(  2]  B.  Ban  Action  on  Original  Olabn.*  When 
an  ftecord  has  been  executed  it  operates  as  a  com- 
plete bar  to  an  action  on  the  original  claim,'',  or  to 


1. 

Prick  Coke  Co..  28  Pa.  Co.  971. 

[a]   other     deOnltloas^way  v. 

Ruasell,  33  Fed.  6 ;  CrelKhton  v.  Greg- 
ory, 142  Cal.  84,  75  P  6«9;  Miner  v. 
Electrical  Supply,  etc,  Co.>   46  Colo. 
221,  103  P  290:   Boston  Newmarket 
Gold  Mln.  Co.  v.  Orme.  18  Colo.  A. 
359,  7i  P  S86 ;  BiHI  v.  Bull,  48  Conn. 
465:  MtuB.   Ins.   Ca   v.    Stevens,  48 
111.  81 ;  Canton  Union  Coal  Co.  v.  Par- 
lln,  etc.,  Co.,  117  lU.  A.  622,  «23  [aff 
215  III.  844,  74  NE  148,  106  AmSR 
1821 :  WalBton  v.  F.  D.  Calkins  Co., 
119  Iowa  6S0,  98  NW  49  [clt  CycJ ; 
Hall  V.  Smith,  10  Iowa  46 ;  Harrison 
V.  Henderson,  67  Kan.  194,  72  P  876, 
100  AmSR  886,  62  UtA  760 ;  Puller 
V.  Smitit,   107  Ue.   161.   77   A  706; 
Jodd     Arnold.  81  Hlnn.  480,  18  NW 
151;  Barrett       Kern.  141  Mo.  A.  6, 
121  SW  774;  Carter  v.  Clilaavo.  etc., 
IL  Co.,  1S6  Ma  A.  719,  119SW  86; 
Swofford  Broa.  Dry  Goods  Co.  v.  Ooss, 
65  Ha    A.    is ;    Bankers'   Union  of 
World  V.  Favalora.  78  Nebr.  427,  102 
Kff  1018:  Kromer  v.  Helm.  75  N.  T. 
GT4.  81  AniR  491;  Foersch  t.  Black- 
well.   14    Barb.    (N,    T.)    607 ;  City 
Bav.  Bank  v,  Stevena,  59  N.  T.  Super. 
M.  IB  NTS  189;  CochMour  v.  Rleser. 
58  Misc.  681,  109  NTS  807  ;  Nathan 
V,  Smim.  24  Misc.  374.  53  NTS  266  : 
Elkan  v.  Hitchcock,  15  Misc.  218,  36 
NTS  788;  Mitchell- v.  Hawley.  4  t>en. 
(N.  T.)  414,  47  AmD  260;  Amett  v. 
Smith,  11   N.   D.   66.   88   NW  1037; 
Honatoa  v.  Wagner,  28  Okl.  867,  114 
P  1106;  Hosier  v.  Hursh,  161  Pa.  416, 
26  A  52;  Rorer  Iron  Co.  v.  Trout.  83 
V».  397,   2   SB   713.   6   AmSR    285  ; 
frtttwhouse  v.  Ashland,  106  Wis.  696, 
U  NW  S»;  Continental  Nat  Bank  v. 


McOeoch,  92  Wis.  286,  66  NW  606 ; 
Glaacott  v.  Cameron,  10  Ont.  L.  899. 
And  see  3  Blackstone  Comm.  16  :  Black 
L.  D. ;  Rapalje  &  L.  L.  D.  In  Hen- 
nesay  v.  St.  Paul  City  R.  Co.,  65  Minn. 
13,  67  NW  636,  It  ia  held  that  an 
accord  and  satiafactlon  Is  the  dis- 
charge of  a  contract  or  cause  of  action 
or  a  disputed  claim  arising  either 
from  a  contract  or  from  a  tort  by 
the  substitution  of  an  agreement  be- 
tween the  parties  in  satisfaction  of 
such  contract,  cause  of  action,  or  dis- 
puted claim,  and  the  execution  of  that 
agreement. 

[b]  Payment  or  perfogmanoe  dis- 
ttngiiislied. — (1)  Payment  Implies  the 
delivery  of  value  and  that  it  is  the 
value  called  for  by  the  engagement 
to  be  discharged.  Abbott  L.  D.  (2) 
Payment  means  properly  the  full  sat- 
isfaction of  B  debt  by  money.  City 
8av,  Bank  v.  Stevens,  69  N.  T.  Super. 
649,  16  NTS  139  :  Manlce  v.  Hu^n 
River  R.  Co.,  10  N.  T.  Super.  426. 
Sfe  also  Morley  v.  Cutverwell,  7  M.  ft 
W.  174  (where  th  e  a  istlnctton  Is 
iUuBtrated).  (3)  And  herein  it  dif- 
fers from  accord  and  satisfaction,  for 
the  latter  transaction  is  a  discharge 
of  the  obligation  by  the  giving  and< 
acceptance  of  tiomethlng  else  than  that 
which  the  crerlitor  or  claimant  Is  en- 
titled to.  For  cases  Illustrating  this 
rtlfference  see  City  Sav.  Bank  v. 
Stevens  supra ;  Carter  v.  Sheriff,  8  N. 

J.  483.  (4)  Accord  and  satisfaction 
Iffera  from  performance  In  the  same 
particulars.  The  latter  Implies  a  dis- 
charge of  the  obligation  by  an  exact 
fulfillment  thereof.  Franklin  F.  Ins. 
Ca  V.  Hamin.  6  Md.  170. 
S.   Pulliam  r.  taylor,  60  Miss.  2S7 ; 


Swoflford  Bros.  Dry-Goods  Co.  v.  Goaa, 
66  Mo.  A.  66;  2  Parsons  Contr.  (8th 
ed)  799. 

[a]  "Vh*  Ug*l  notion  of  accord 
Is  a  new  agreement  on  a  new  consid- 
eration to  discharge  the  debtor." 
Heam  v.  Klehl,  38  Pa.  149,  80  AmD 
472 ;  EMe  Forge  Co.  v,  Pennsylvania 
Iron  Works  Co.,  22  Pa.  Super.  660. 

-S.  Hennessy  r.  St.  Paul  City  R.  Ca. 
66  Minn.  18,  67  NW  686.  And  see 
infra  (!  7-9.  73. 

4.  Effaot  Of  aoeaptaaoe  of  pnoilsa 
In  satisfaction  see  Infra  |  98. 

B.  ■  U.  S. — Hemmlngway  v.  Stansell, 
106  U.  S.  399.  1  set  473.  27  U  ed, 
246;  Morris'  Case,  14  Ct.  CI.  854. 

Colo. — Guldager  v.  Rockwell,  14 
Colo.  459,  24  P  566 ;  Boston  New- 
market Gold  Mln.  Co.  v<  .  Onne^  IS 
Colo.  A.  359,  71  P  885.  ' 

Ga. — Byrd  Printing  Co.  v.  WhlUker 
Paper  Co.,  136  Ga.  865,  70  SK  798,  Ann 
Casl912A  182;  Smith  v.  Mechanics' 
Nat.  Bank,  108  Ga.  211.  S3  SB  867; 
GIa«e  V.  Western,  etc.,  B.  Co.,  67  Ga. 
761;  Byrd  v.  Byrd,  44  Ga.  258. 

111.— Melton  V.  Rittenhouae,  111  ni. 
A.  30. 

Kan.>— Howell  v.  Brooks  Tire  Mach. 
Co.,  86  Kan.  687,  181  P  866;  Kansas 
City,  etc,  R  Ca  v.  Hicks,  SO  Kan. 
288,  1  P  396. 

Mass. — Atty.-Oen.  Supreme  Coun- 
cil, etc.,  196  Mass.  161,  81  NB  966; 
Alden  T.  Tharber,  149  Mass.  871,  » 
NHl  318;  Cuney  v.  Harris,  11  Allen 
112. 

Mich.— Allison  V.  Connor,  88  Mich. 
283. 

Minn. — ^Heavenrich  v. 
Hlnn.  »1,  68  NW  982. 
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a  petition  for  the  allowance  of  such  claim  in  pro- 
ceedings to  wind  up  the  affairs  of  the  debtor  who  is 
insolvent'  in  the  absence  of  fraud,  mistake/  or 
duress,^  or  an  express  agreement  to  leave  some  portion 
of  the  controversy  outside  the  settlement,'  or  unless 
the  settlement  is  subsequently  rescinded."*  If 
parties  accept  something  different  from  what 
they  are  entitled  to  they  are  bound  by  the  accept- 
ance;^^ and  the  matters  involved  in  the  settle- 
ment are  not  subject  to  be  reopened  by  either 
party." 


So  a  subsequent  promise  by  the  debtor  to  perform 
or  give  anything  further  in  satisfaction  of  the  claim 
is  without  consideration  and  void." 

Subsequent  payments  by  debtor.  And  so  after 
accord  and  satisfaction  has  been  made  subsequent 
payments  are  voluntary  and  in  no  way  affect  the 
prior  settlement." 

Hatters  not  contemplated  by  agreement.  An  ac- 
cord and  satisfaction  does  not,  however,  operate  as 
a  bar  in  regard  to  matters  not  contemplated  by  the 
agreemoit." 


IL  SUBJECT  MATTEB 


[$  3]  A.  Actions  Arising  ex  Oontracta— 1.  In 
General  An  accord  and  satisfaction  is  a  good  plea 
in  actions  upon  simple  contracts/^  or  in  debt  for 
rent  npon  a  lease  for  years.^^ 

[$  4]  2.  Judgments.  The  authorities  are  con- 
flicting as  to  whether  accord  and  satisfaction  is  a 


Ho. — ^Worden  v.  Houeton.  92  Mo.  A. 
S71. 

N.  H.— Grant  v.  Porter,  62  N.  H. 
139:  Browne  v.  Stackpole,  9  N.  H. 
478. 

N.  J.— Oliver  T.  Phelps.  30  N.  J.  L. 
1|0;  Onderdonk  v.  Qrar,  19  N.  J.  Bq. 

N.  T.— Allison  V.  Abendroth.  108  N. 
T.  470,  IS  NB  606 ;  Brooklyn  Heights 
K.  Co.  V.  Brooklyn  City  R.  Co.,  161 
App.  Dtv.  466,  13S  NYS  990:  Brock- 
V.  Utlca.  146  App.  Dlv.  170.  180 
NTS  1013 ;  Harrison  v.  Close,  2  Jobne, 
448,  8  AmD  444. 

FB. — ^Laughead  v.  Prick  Coke  Co., 
309  Pa.  368,  B8  A  •  686,  lOS  AmSR 
1014;  Hosier  v.  Hursh.  161  Pa.  415, 
25  A  62:  Currier  v.  Bilger,  149  Pa. 
109,  24  A  16S ;  Miller  v.  Second  Jef- 
ferson Bids.  Assoc.,  60  Pa.  83 ;  Hisa 
V.  Lucaa,  li  Serg.  ft  R.  309. 

Vt— Babcock  v.  Hawkins,  38  Vt 
661. 

sing. — Nicklin  v.  Williams.  10  Bxch. 
269 ;  Rideal  v.  Oreat  WeBtem  R.  Co., 
1  F.  ft  F.  706  :  Lane  v.  Applegate,  1 
Stark.  97,  2  BCL  46. 

N.  S.— Magulre  v.  Carr.  28  N.  S. 
481. 

I  [a]  BQnlnlaat  to  perfomutsoe  of 
preoedent  eovnant^  -  Accord  and  sat- 
isfaction is  equivalent  to  a  perform- 
on  CO  of  a  precedent  covenant.  Richards 
V.  Carl,  1  Blackf.   (Ind.)  313. 

[b]  A  ooimtorolaim  accruing  be- 
fore an  accounting  and  settlement  be- 
tween parties,  when  a  bond  was  Riven 
In  final  settlement  could  not.  It  has 
been  held,  be  set  up  in  defense  In  an 
action  on  the  bond.  Mount  v.  Eltlng- 
wood,  2  Thomps.  ft  C.  (N.  T.)  627. 

e>  Atty.-Qen.  v.  Supreme  Council 
A.  L.  H.,  ISe  Mass.  161,  81  NE  966. 

T.  Colo. — Ouldager  v.  Rockwell,  14 
Colo.  469,  24  P  666. 

Ga. — Byrd  v.  Byrd,  44  Qa.  258. 

Kan. — Kansas  City,  etc.,  R.  Co.  v. 
Hicks,  30  Kan.  288.  1  P  396. 

Ma«e. — Atty.-(3en.  v.  Supreme  Coun- 
cil A.  U  H.,  196  Mass.  161,  81 
366;  Curley  v.  Harris,  11  Allen  113. 

Pa.— Currier  v.  raiger,  148  Pa.  109, 
34  A  168. 

And  see  Infra  ||  104,  108. 
'8.   Hurrle  Olaas  Co.  v.  Hooker  Co., 
130  ni.  A.  488.    And  see  Infra  I  106. 

9*    Allison  T.  Connor,  86  Mich.  S8S. 

la  Heavimrteh  v.  Steele,  67  Ulnn. 
231,  68  NW  982.   And  see  Infra  I  102. 

11.  Onderdook  t.  Gray,  19  N.  J. 
Eq.  66. 

IB.  Hurrle  Glass  Co.  t.  Hooker  Co., 
120  III.  A-  423. 

13.  Phelps  V.  Dennett,  57  Me.  491 ; 
Mason  v.  Campbell,  27  Minn.  64,  6 
NW  406:  Stafford  v.  Bacon,  1  Hill 
(N.  Y.)  682,  3?  AmD  366  [aff  2  Htll 
36S1. 

[a]  Xllnrtnttoak— ri)  Thus,  where 
there  has  been  an  accord  and  satisfac- 
tion by  the  payment  and  acceptance 
of  a  smaller  sum  <compo9)tion  with  an 
Insolvoit  debtor),  a  note  given  by  the 
debtor  to  one  of  the  creditors  Is  void 
for  want  of  consUieration.    Grant  v. 


Porter,  68  N.  H.  229.  (2)  And  where 
there  has  been  accord  and  satisfaction 
of  a  debt  by  giving  additional  security 
for  a  smaller  amount,  the  debt  Is  ei- 
tinsuished,  and  a  note  subseauently 
given  by  the  debtor,  the  only  consid- 
eration of  which  Is  the  remainder  of 
the  original  debt.  Is  without  legal  con- 
sideration. Mason  v.  Campbell,  37 
Minn.  54,  6  NW  406. 

[b]  TlMT«  nmalBS  ao  Bnoli  mozal 
ouigmtloii  to  par  the  iwdaaoe  ma  will 
support  a  subsequent  promise  to  that 
efTect;  but  it  Is  otherwise  where  the 
discharge  is  not  the  mere  act  of  the 

{lartv,  but  by  operation  of  laws,  as  an 
naoivent  diacbarge.  Stafford  v.  Bacon, 
1  Hin  (N.  y.)  5Sl,  87  AmD  366,  3  Hill 
368. 

1^    Winter  V,  Meier,  151  111.  A.  672. 

15.  V.  a. — Scully  v.  Delamater,  38 
Fed.  114. 

Cal. — Rued  v.  Cooper,  119  Cal.  468, 
61  p  704.  And  see  Wlthera  t.  Moore, 
140  Cal.  591.  74  P  169.  i 

Oa. — Armour  T.  Rosa,  110  Qa.  403, 
38  SB  787. 

111.— St  Louis,  etc,  R.  Co.  V.  Hurst 
25  III.  A.  98. 

Ind.— Markel  v.  Spttler.  28  Ind.  488. 

Iowa. — Walston  v.  P.  D.  Calkins  Co., 
119  Iowa  ISO,  9S  NW  49. 

Ky.— Stengel  v.  Preston,  89  Ky.  616, 
13  SW  839,  11  Kyi.  976. 

Mass. — Lee  ▼.  larplln,  188  isass.  63, 
66  NB  431. 

N.  T. — Beattie  v.  New  York,  etc, 
Constr.  Co.,  196  N.  Y.  346,  89  NE  831, 
197  N.  Y.  568,  91  NE  1110;  Eames 
Vacuum  Brake  Co.  v.  Prosser,  157  N. 
Y.  289.  51  NB  986  [aft  88  Hun  343, 
34  NYS  398];  Atkinson  v.  Heine,  134 
App.  Dlv.  406,  119  NYS  122;  Bates 
V.  Cobb,  6  Bosw.  39 ;  Uttell  v.  ESllson, 
17  NYS  294. 

N.  C— Oydlett  v.  Brown,  163  N.  C. 
334,    69    SE  243. 

Vt— Rowell  V.  Marcy,  47  Vt  827. 

Wash. — Spokane  v.  Costello,  42 
Wash.  182,  84  P  662. 

Eng. — Roberts  v.  Eastern  Counties 
R.  Co.,  1  F.  ft  F.  460  ;  Nathan  v. 
Ogdens,  93  L.  T.  Rep.  N.  S.  553 
[aff  94  U  T.  Rep.  N.  S.  127J. 
See  also  Bllen  V.  Oreat  Northern  R. 
Co..  17  T.  li.  R.  338  [aff  17  T.  L.  R. 
463]. 

Cfnt — 'Keat  T.  Ocean  Aoc.  et&.  Corp^ 
20  Ont  326.  13  OntWR  1072,  16 
OntWR  177  [cit  CycJ. 

ta]  XUiutrattoiw.r— <1)  Full  pay- 
ment by  a  city  to  a  contractor  for  a 
public  Improvement  was  not  an  accord 
and  satisfaction  precluding  the  city 
from  maintaining  an  action  against 
the  contractor  because  of  his  negll- 
frence  In  failing  to  Kuard  an  excava- 
tion whereby  a  Judgment  had  been 
recovered  against  the  city  for  Injurtee 
to  a  pedestrian,  where  It  did  not  ap- 
pear that  the  liability  In  question  was 
In  contemplation  of  the  parties  at  the 
time,  or  that  there  was  any  intent 
in  making  the  payment  to  settle  all 
mutual  differences.  Spokane  v.  Cos- 
tello,  48  Wash.  181,  U  P  868.  (3) 


good  plea  to  an  action  on  a  judgment.  At  common 
law  actual  payment  of  a  debt  of  record  could  not 
be  pleaded  in  bar  of  an  action  for  the  recovery  of 
the  debt;'^  and  a  fortiori  a  parol  accord  and  satis- 
faction would  not  be  a  good  plea.  This  has  been 
either  held  or  said  in  a  number  of  decisions."  But 

Wbere  a  person  who  has  sustained 
Injuries  in  a  railroad  accident  accepts 
a  sum  of  money  for  Injury  to  his 
clothes,  not  knowing  that  he  has  sus* 
talned  severe  physical  injuries,  he  Is 
not  precluded  from  recovering  tbe^for. 
Roberts  v.  E^astem  Counties  R.  Co,  1 
F.  ft  P.  480. 

[bi  Katters  bsu  not  to  be  oobp 
tMqoated  la  etfiMaMatp-A.  ecmtimct 
of  services  between  plaintiff  and  de- 
cedent provided  that  If  plalntUC  and 
his  wife  did  certain  work  and  spent  a 
certain  amount  of  money  In  improving 
decedent's  farm  he  would  deed  or  will 
the  farm  to  plaintiff.  Six  months  be- 
fore decedent's  death  the  parties  ex- 
changed  receipts  "In  full  of  all  claims, 
debts,  and  demands  of  every  name  and 
nature  up  to  this  date,"  and  \p  which 

[tlaintlff  acceptea  a  lease  of  tnb  dwell- 
ng  house  on  the  farm  for  four  months 
from  that  date.  It  was  held  that  this 
transaction  did  not  include  plaintlfTs 
claim,  to  have  the  farm  on  the  testator's 
death,  because  the  time  had  not 
elapsed  during  which  that  agreement 
was  by  Its  terms  to  be  performed  on 
the  part  of  deceased,  and  no  claim  for 
damages  for  Its  nonperformance  had 
arisen.    LltteU  v.  Ellison,  17  NYS  294. 

[c]  Kattws  liAd  to  be  cout«m. 
plated  la  agrMmeut. — Where  a  set- 
tlement was  reached  between  a 
busbcuid  and  wife,  pending  her  suit 
for  divorce  against  bim,  only  after 
protracted  delit>eratlon.  with  the  aid 
of  professional  advisers  and  after  a 
pacific  settlement  appeared  destined  to 
fall,  the  fact  that  two  of  their  children 
were  not  mentioned  in  her  bill  for 
divorce  nor  In  the  negotiations,  al- 
thou^  the  custody  of  others  and  a 
sum  for  their  support  was  demanded, 
does  not  prevent  the  settlement  from 
being  an  accord  and  satisfaction, 
barrtng  her  right  to  recover  thereafter 
for  maintenance  for  the  children  not 
mentioned.  Dixon  v.  Dixon,  107  Mo. 
A.  682,  82  SW  647. 

le.  Page  T.  PrenUoe,  T  Blaekf. 
and.)  888;  Comyna  Dig.  tit  Accord 
201. 

[a]  Bntlre  eontraot  givlaf  rlM  to 
separate  demands. — Although  the  par- 
ties may  have  made  what  appears  to 
be  an  entire  contract  resting  on 
mutual  obligations,  stltl  If  It  give  rise 
to  separate  and  distinct  demands,  or 
create  a  number  of  separate  obliga- 
tions and  cross  obligations,  and  a, 
number  of  distinct  brMChes  occur,  the 
parties  may  ma3n  an  accord  and  sat- 
isfaction as  to  one  or  more  of  these 
demands  without  affecting  the  others. 
National  Duck  Mills  V.  OitUn,  10  O*. 
A.  240,  73  SB  418. 

17.  Oliver- V.  Phelps.  SO  N.  J.  I*. 
180 ;  Pevtoe's  Case,  9  Coke  77b,  77 
Reprint  847;  Comyns  Dig.  tit  Ac- 
cord 196. 

18.  See  Bofflnger  v.  Tuyea,  120  17. 
a.  198,  7  set  629,  Ml  U  ed.  649. 

le.  Ala.— Hardwl^  v.  Unft  1  Btev. 
811. 
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by  statute^  the  common-law  rule  was  changed.  Un- 
der the  statate  payment  of  a  debt  of  record  might 
be  pleaded  in  bar  of  on  action  thereon,  and  it  is  said 
that  accord  and  satisfaction  also  might  be  so 
pleaded,  since  no  reason  can  be  assigned  why  it 
should  not  have  the  same  efFect.^^  In  a  number  of 
states  it  is  now  held  that  a  parol  accord  and  satis- 
faction of  a  judgment  is  good.  In  most  of  these 
decisions  no  special  statutory  authorization  is  men- 
tioned;^ but  in  one  state  the  court  seems  to  have 
adopted  the  English  statute  as  a  part  of  the  com- 
mon law  of  the  state.^'  So  it  has  been  said  in  a 
comparatively  recent  decision,  "This  rule  has  been 
much  broken  in  upon  by  statutes,  and  by  decisions 
upon  equitable  grounds,  in  modem  times.  Where 
the  rule  exists  that  a  {nrol  accord  and  satisfaction 


is  a  good  plea,  il  has  been  held  that  damages  are 
recoverable  against  the  creditor  for  Eolation  of  a 
contract  of  accord  and  satisfaction  of  a  judgment 
by  enf^n-cing  payment  of  the  debt  by  levy  of 
execution." 

5]'  3.  Awards.  Where  an  award  has  been 
made,  it  is  competent  for  the  parties  to  enter  into 
an  agreement  respecting  matters  outside  of  the  sub- 
mission, whereby  a  less  sum  than  the  amount  of  the 
award  is  to  be  received  in  full  payment, thereof. 

6]  4.  Obligatioiu  under  Seal  At  common  law 
an  obl^ation  under  seal,  where  such  obligation  is 
required  to  be  under  seal,  can  be  dissolved  only  by 
an  instrument  of  equal  dignity ;  hence  a  parol  accord 
and  satisfaction  of  such  obligation  is  bad.'^  But 
after  a  breach  of  the  covenant  has  occaned,  an 


Mass. — 'Weher  v.  Couch,  134  Mass. 
Sfi,  45  AmR  274. 

N.  J.— Itlley  V.  Riley,  20  N.  J.  L. 
114. 

N.  T. — Garvey  r,  JarvlB,  64  Barb. 
179  ;  Mitchell  v.  Hawley,  4  Pen.  414, 
47  AmD  SfiO^i- 

Eng. — Lutterford  v.  Le .  ilayre,  Cro. 
Jacr579,  79  Reprint  49E:  Peploe  t. 
GalllOT%  4  Moore  C.  P.  165,  16  BCL 
372. 

See  Delond  v.  Hlett,  27  'Cat.  611, 
87  AmD  102. 

[a]  Th«  fohnloal  objeetloa  »t 
oommon  law  to  the  plea  was  founded 
apoD  the  rule  that  no  epeclalty  can  be 
avoided  but  by  an  Instrument  of  as 
high  a  nature;  and  a  Judgment  which 
Is  sued,  being  a  security  of  the  highest 
character,  cannot  by  the  common  law 
be  avoided  by  a  writing  not  under 
seal.     Sewall  v.  Sparrow,  16  Mass.  24. 

[b]  A  limitation  of  tUs  ml*  rec- 
ognised In  at  least  one  Jurtadlc.tlon  is 
that  accord  and  satisfaction  is  a  good 
plea  to  an  action  of  debt  on  a  Judg- 
ment recovered  in  a  Bister  state.  "By 
the  common  law,  these  matters  of 
defence  were  disallowed  In  case  of 
domestic  Judgments,  but  in  actions  on 
foreign  judgments,  a  different  principle 
prevailed.  The  Judgment  Was  only 
prima  facie  evidence  of  the  debt,  on 
which  either  debt  or  assumpsit  would 
lie ;  and  where  the  former  was  brought, 
the  defendant  was  permitted  to  con- 
test the  original  merits  on  the  plea 
of  nil  debet."  Hardwlck  v.  King,  1 
Stew.   (Ala.)  312.  314^ 

ao.    St.  4  Anne  c  16^  S  IS. 

31.  Boflnger  v,  Tuyes,  120  U.  S. 
198.  7  set  B29,  SO  L.  ed.  849. 

23.  U.  S. — Farmers'  Bank  v. 
Groves,  12  How.  51,  IS  I.,  ed.  889 : 
In  re  Freeman,  117  Fed.  680,  9 
AmBankrR  680. 

Colo. — Tucker  v.  Edwards,  7  Colo. 
209,  3  P  233 :  Hanson  v.  McCann,  20 
Colo.  A.  43,  76  P  983. 

Oa. — Tarver  v.  Rankin,  3  Oa.  210. 

Tnd. — Jones  v.  Ransom,  3  Ind,  327  ; 
Little  V.  Koemer,  28  Ind.  A.  625,  63 
XE  766. 

Iowa. — Marshall  v.  Bullard.  114  Iowa 
462.  87  NW  427,  B4  LRA  862.  And 
see  Seegmlller  v.  Kelley,  99  NW  1131. 

Md. — McCullough  V.  Franklin  Coal 
Co..  21  Md.  2G6 ;  Booth  v.  Campbell, 
I&  Md.  669. 

Mass. — Savage  v.  Blanchard,  148 
Mass.  348,  19  NB  396  (holding  that  a 
satisfaction  before  the  Judgment  In  the 
original  suit  proved  by  parol  is  as 
good  a  bar  as  satisfaction  afterward)  ; 
Howe  V.  Mackay.  6  Pick.  44. 

Mfnn. — Rice  v.  London,  etc.,  Mortg. 
Co.,  70  Minn.  77.  T2  NW  826. 

N.  J.— Fred  v.  Fred.  50  A  776. 

K  T. — Meeker  v.  Requa,  94  App. 
mr.  SOO,  87  NTS  »6» :  La  Fsrge  v. 
Herter,  11  Barb.  169  [att  »  N.  T.  f41J  ; 
Partrldstt  v.  Hoynlhan,  69  Misc.  2X4, 
110  619;  Wltherbr  V.  Mann,  11 

Johns.  618. 

Pb. — Savage  v.  Everman,  70  Pa.  816, 
10  AmR  676.  See  Hason  v.  Wlcker- 
sham,  4  Watts  *  S.  100. 

a  C. — six  p.  Zelgler,  88  &  C  78. 
64  SB  Sll.  916.  21  LSAN8  1006  and 

BOt«L 


Tex. — Ward  v.  Toung,  40  Tex.  Civ. 
A.  294,  89  SW  456. 

Vt— Cobb  V.  Cowdery,  40  Vt.  25,  94 
AmD  370. 

Wis.— Reid  v.  Hlbbard.  6  Wis.  176. 

N.  S. — Mftgulre  v.  Carr,  28  N.  S. 
431. 

[a]  Satlsfaotlon  of  JaOgmsat 
where  xlglit  of  appsal  mists. — ^There 
may  be  accord  and  satisfaction  of 
a  judgment  from  which  a  right  of 
appeal  exists.  Thus  It  has  been  held 
that  a  creditor  with  a  Judgment  from 
which  defendant  has  the  right  and 
power  to  appeal,  the  validity  and 
Justice  of  Which  defendant  duputea 
may  compromise  on  any  terms  he  sees 
flt,  and  accept  part  of  his  claim  In 
full  satisfaction,  and  be  bound  thereby. 
In  re  Freeman,  117  Fed.  680,  9 
AmBankrR  680  ;  Clay  v.  Hoysradt.  8 
Kan.  74  t'oU  Atchison,  etc..  R  Co. 
v.  Johnson,  29  Kan.  218 ;  Walrath  v. 
Walrath.  27  Kan.  395J  (holding  that 
where  the  right  of  appeal  from  a 
judgment  has  not  lapsed  and  the 
debtor  is  in  a  condition  and  about  to 
take  such  appeal,  there  may  be  accord 
and  satisfaction  of  the  Judgment) ; 
Williams  v.  Blumentbal,  tf  Wash.  24, 
67  P  392. 

[bj  Disputed  matters  oollateral  to 
Judgment. — "An  unquestioned  judg- 
ment may  be  satisfied  by  a  payment 
of  less  than  Its  amount.  In  the  set- 
tlement of  a  disputed  matter  collat- 
eral to  the  juagment"  Mann  v. 
Haley,  79  Vt  «6.  «9,  64  A  449. 

[c]  Bevlval  of  Judgment. — A  judg- 
ment which  has  been  satisfied  by  the 
delivery  of  negotiable  notes  and  their 
acceptance  upon  the  express  agree- 
ment that  they  were  to  operate  as  a 
satisfaction  of  the  Judgment  cannot 
be  revived  by  a  mere  surrender  of  the 
notes.  To  have  such  an  effect  an  ex- 
press agreement  Is  essential.  Ma- 
gulre  V.  Carr,  28  N.  S.  431. 

33.  Savage  v.  Everman,  70  Pa.  316, 
10  AmR  676. 

34.  Savage  v.  Blanchard,  148  Mass. 
348,  360,  19  NB  396.  In  this  case  It 
appeared  that  an  oral  agreement  was 
made  In  open  court  between  counsel 
that  if  plalntlCTs  attorney,  who  had 
indorses  the  writ,  would  allow  an  In- 
dorser  for  costs  to  be  ordered,  he 
should  be  relieved  when  the  order 
was  passed.  The  order  was  subse- 
quently made  with  a  nonsuit  as  an 
alternative,  but  the  attorney  was  not 
released  of  record  or  his  name  strick- 
en from  the  writ,  and  a  new  suit  was 
afterward  granted.  It  was  held,  in 
an  action  where  the  original  defend- 
ant, the  attorney,  recovered  costs, 
that  plaintiff  could  not  rely  on  the 
nonsuit  and  repudiate  the  agreement; 
that  the  agreement  formed  a  good  de- 
fense to  the  action  by  way  of  accord 
and  satisfaction,  although  by  parol. 

as.    Colbum  V.  Gould,  1  N.  H.  279. 
To  same  effect  Brown/  v.  Feeter,  7 
Wend.  (N.  T.)  301. 
1  M.   Wood  V.  Bangs.  18  Del.  436, 
48  A  189. 

n.  Ark.— l#evy  v.  Very,  18  Ark. 
148;  MUler  v.  Hemphill,  9  ^k.  488. 

Ind.! — ^Kilnea  t.  Tanhom,  8  Blaokf. 


198;  Woodruff  V.  Dobbins,  7  Blackf. 
682. 

Ky. — McWaters  v.  Draper,  5  T,  B. 
Mon.  494;  Payne  v.  Bamet,  2  A.  K. 
Marsh.  812.  But  compare  Savage  v. 
Carter,  2  B.  Mon.  512. 

Md. — Herzog  v.  Sawyer,  61  Md.  344; 
Harper  v.  Hampton,  1  Harr.  ft  J,  623. 

Mass. — Batchelder  v.  Sturgls,  3 
Cush.  201. 

N.  C. — Cabe  v.  Jameson,  82  N.  C 
193,  61  AmD  386;  State  v.  Cordon,  80 
N.  C.  179;  Ligon  v.  Dunn,  28  N.  C. 
133;  State  Bank  v.  LItUeJohn.  18  N.  C 
663;  Smith  v.  Brown,  10  N.  C  680i 

Va. — Rorer  Iron  Co.  v.  Trout,  88  Va. 
897,  2  8E!  713,  6  AmSR  286. 

Eng. — Parker  v.  Ramsbottom,  8  B. 

6  C.  267.  10  ECL  69,  107  Reprint  729; 
Worthington  v.  Wlgley,  3  Blng.  N. 
Cas.  454.  32  ECL  201,  132  Reprint 
485;  Oliver  v.  Lease,  Cro.  Car.  86,  79 
Reprint  676;  Noyes  v.  Hopgood,  Cro. 
Jac  649.  79  R^>rint  661;  Neal  v. 
Sheaffleld,  Cro.  Jac.  264,  79  Reprint 
217;  Alden  v.  Blague,  Cro.  Jac.  99, 
79  Reprint  86;  .Berwick  v.  Oswald,  1 
E.  &  6.  296.  72  ECL  296.  16  EngL&- 
Eq  236,  118  Reprint  447;  Spence  v. 
Healey,  8  Ezoh.  668,  SO  BngL&Ea 
476;  Snow  v.  Franklin,  Lutw.  868,  126 
Reprint  188;  West  v.  Blakeway,  2 
M.  ft  a.  720,  40  ECL  698,  133  Reprint 
940;  Lowe  v.  Eginton,  7  Price  604; 
Covlll  V.  Oeffery,  3  Rolle  96,  81  Re- 
print 682 ;  Cordwent  v.  Hunt,  8 
Taunt  696,  4  ECL  216,  129  Reprint 
516;  Kaye  v.  Waghom,  1  Taunt.  428, 
127  Reprint  900:  Rogers  v.  Payne.l  2 
Wlls.  CT  P.  376;  96  Reprint  871;  Pres- 
ton V.  Christmas,  2  wTls.  C.  P.  86,  96 
Reprint  700,  , 

Ont.— McGlvertn  v.  Turnbull,  32  U. 
C.  Q.  B.  407;  Robinson  v.  Flanlgaa, 

22  U.  C.  Q.  B.  417;  Prlndle  v.  McCann, 
4  U.  C.  Q.  B.  228. 

Compare  Barelli  v.  O'Connor,  6  Ala. 
617. 

See  also  Release  [34  Cyc  10461. 

[a?  A  deed  onlv  can  be  pleaded  In 
accord  and  satisfaction  to  a  bond. 
Levy  V.  Very,  12  Ark.  148;  Llgon  v. 
Dunn,  28  N.  C.  133. 

[b]  irote  under  seaL— If  aji  In- 
testate at  his  death  is  Indebted  on  a 
note  under  seal,  and  the  administra- 
tor renews  the  note,  signing  his  name 
"A,  B.,  Administrator  of  C.  D.,  Dec'd.." 
the  renewed  note  Is  an  accord  and 
satisfaction  of  the  old  note,  and  the 
debt  becomes  the  debt  of  the  adminis- 
trator. The  latter  note,  being  under 
seal,  is  of  as  high  dignity  as  the  for- 
mer. Brwln  V.  OwTOll,  1  Yerg, 
(Tenn.)  146. 

[c]  In  Mmw  Totfe  the  rule  stated 
In  the  text  does  not  seem  to  obtain. 
It  Is  there  held  that  an  executed 
parol  agreement  upon  a  sufflclent  con- 
sideration may  operate  to  discharge 
the  stipulations  of  a  contract  under 
seal.    McCreery  v.  Day,  119  N.  T.  1, 

23  NE  198,  16  AmSR  798,  6  LRA  608; 
Townsend  v.  Empire  Stone  Dressing 
Co.,  13  N.  T.  Super.  208:  Lawrence  v. 
Barker,  9  Daly  140:  Dearborn  v.  Cross, 

7  Cow.  48.  Se«  also  Fleming  v.  Gil- 
bert, 8  Johns.  628.  But  see  Mitchell 
T.<Hawley,  4  Den.  414,  47  AmD  860. 

[d]  So  in  WasUsgtom  wh«r«  tha 
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ACCORD  AND  SATISFACTION 
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aeeord  rented  is  a  good  plea  in  diachai^  of  the 
damages  accruing  by  reason  of  the  breach."  So 
where  money  is  due  by  the  condition  of  the  instru- 
ment, and  defendant  has  by  statute  a  right  to  be 
discharged  by  bringing  the  principal  and  interest 
into  court,  an  accord  and  satisfaction  by  parol  is 
good.^  And  a  parol  accord  and  satisfaction  has 
been  held  good  where  plaintiff  has  induced  the  breach 
for  which  he  seeks  to  recover.  He  will  not  be  per- 
mitted to, recover  on  a  technical  breach  thus  in- 
duced." It  has  also  been  held  that,  although  such 
an  agreement  is  not  operative  at  law,  it  would  never- 
theless be  enforceable  in  equity*^  on  the  ground  that 
in  a  court  of  equity  the  agreements  of  parties  are 
respected  without  regard  to  their  being  under  seal 
or  not,''  and  that  it  will  constitute  a  good  defense 
in  an  action  at  law,  in  jurisdictions  where,  by  virtue 
of  statutory  authorization,  equitable  defenses  may 
be  pleaded  in  actions  iat  law."* 

H  71  B.  Actions  Arinng  a  Delicto — 1.  In  Oen- 
•ru.  An  accord  and  satis^ction  is  a  good  plea  in 
all  actions  founded  upon  torts — actions  in  which 


damages  only  are  sought  to  be  recovered."  Thus  it 
is  a  good  plea  to  an  action  to  recover  damages  for 
trespass,'*  assault,"  mayhem,'^  false  imprisonment,** 
conspiracy,"  maintenance,**  libel,"  detinue,^  ravi^- 
ment  of  ward,"  or  waste.** 

[(8]  2.  Damages  for  Feisonallnjinies.  Accord 
and  satisfaction  is  a  ^ood  defense  in  actions  for  dam- 
ages for  personal  injuries.*"  And  this  is  so  if  the 
terms  are  understood  fully,  notwithstanding  the  in- 
juries are  serious  and  permanent,  and  latent  and 
undiscovered  when  the  settlement  is  made.*'  And 
where,  by  statute,  the  personal  representatives  of  a 
person  whose  death  was  due  to  injuries  received  by 
the  wrongful  acts  of  another  are  given  a  right  of 
action  to  recover  damages  for  such  wrongful  acts,  it 
has  been  held  that  an  accord  and  satisfaction  between 
the  wrongdoer  and  the  deceased,  in  the  lifetime  of 
the  latter,  bars  an  action  by  the  representatives/^ 

[$  9]  3.  Injuries  to  Property.  Payment  made 
and  received  in  full  satisfaction  for  injury  done  to 
property  is  valid  and  bindii^  as  an  accord  and 
satiafMtion.*^ 


allegation  was  that  a  grantor  and 
grantee,  aubaequent  to  the  convey^ 
ance.  agraed  that  the  former  ahould 
place  In  the  hands  of  a  third  party  a 
Bum  of  money  to  be  forfeited  to  the 
arantee  In  full  aatlafactlon  <rf  any 
oamagea  the  latter  might  sustain 
through,  the  fallure  of  a  tenant  to  de- 
liver up  the  premises  conveyed  on 
demand,  with  the  further  allegation 
that  the  agreement  was  carried  out 
or  executed  by  the  payment  to  aald 
third  person  of  the  said  sum.  It  was 
held  a  good  plea  of  accord  and  satis- 
faction, no  subsequent  action  by 
either  party  remaining  to  be  done  tq 
perfect  the  agreement.  Relchel  v. 
Jeffrey,  9  Wa^.  2B0,  S7  P  29$. 

38.  U.  S. — BofBnger  v.  Tuyes,  120 
U.  S.  198,  7  set  529.  80  L.  ed.  649. 

Ark.— Levy  v.  Very,  12  Ark.  148. 

III. — Capital  City  Mut.  F.  Ins.  Co. 
V.  Detwller,  28  III.  A.  6BS. 

Ind.— Cutler  V.  Cox,  S  Blackf.  178, 
18  AmD  152. 

Ky. — Payne  v.  Bamet,  2  A.  K. 
Marsh.  312. 

Md. — Pranklin  F.  Ins.  Co.  v.  Hamlll, 
S  Md.  170;  Harper  v.  Hampton,  1  Harr. 
A  J.  622. 

Mass. — ^Alden  v.  Thurber,  149  Mass. 
271,  21  NE  812;  Jenkins  v.  Hopkins, 
9  Pick.  643. 

N.  H.— Moody  V.  Leavltt.  2  N.  H. 
171.  . 

N.  J.— Neldon  v.  Smith.  29  17.  J.  L. 
148. 

N.  T.— Mitchell  V.  Hawley,  4  Den. 
414,  47  AraD  2S0. 

N.  C. — Cabe  v.  Jameson,  82  N.  C. 
198,  5rAmD  286;  State  v.  Cordon.  80 
N.  C.  179:  Smith  v.  Brown,  10  N.  C. 
Ego. 

Eng. — Alden  v.  Blague,  Cro.  Jac.  99, 
79  Reprint  85:  Smith  v.  Trowsdale,  3 
E.  &  B.  83.  77  ECL.  83.  118  Reprint 
1072;  Snow  v.  Franklin,  Lutw.  368,  125 
Reprint  188:  Kaye  v.  Waghorn,  1 
Taunt.  428,  127  Reprint  900. 

N.  B. — Greene  v.  Harris,  24  N.  B. 
496. 

Ont. — Boyard  v.  Partridge.  Taylor 
<V.  C.)  406.  Compare  Mclntyre  v. 
Kingston.  4  U.  C.  Q.  B.  471. 

[a]  Aottoaa  amlnat  anntiM  on 
bond.  ■(!)  Accora  and  aatlafactlon 
may  be  pleaded  to  the  damages  In  an 
action  against  the  surety  on  an  em- 
ployee's bond  for  faithful  perform- 
uice  of  duty  (Morris  Canal,  etc., 
Co.  V.  Van  Vorst.  21  PJ.  J.  L.  100), 
(2)  or  in  an  action  against  the  surety 
on  an  appeal  bond  (Boftlnger  v.  Tuyes, 
120  U.  S.  198,  7  8Ct  629,  30  U  ed. 
649). 

tfa]  AffMUBMrt  vader  aeal  to  per- 
fom  awa>a<— To  an  action  for  non- 
performance of  an  agreement  under 
aeal  to  perform  an  award,  a  parol 
agreement  made  after  the  brea<d),  for 
pas'inent  of  a  amallar  aum  mX  an  ear- 


lier date  than  that  prescribed  by  the 
award  may  be  pleaoiad  by  way  of  ac- 
cord and  satisfaction;  the  agreement 
being  merely  inducement  and  the  ac- 
tion being  on  the  award.  Smith  v. 
Trowsdale,  2  E.  *  B.  83,  77  EX:ii  88. 
118  Reprint  1072. 

89.  Keeler  v.  Salisbury.  8S  N.  T. 
648  [aft  27  Barb.  486];  Strang  v. 
Holmes.  7  Cow.  (N.  T.)  224  (where 
it  was  said  that  the  distinction  taken 
In  those  cases  between  a  plea  in  satis- 
faction of  the  obligation  and  one  in 
discharge  of  the  condition,  or  money 
due,  did  not  apply  where  defendant. 
Instead  of  pleading  accord  and  satis- 
faction, specially  set  It  up  by  notice 
under  the  general  Issue  non  est  fac- 
tum. And  it  was  also  held  that  under 
a  statute  similar  to  that  of  4  & 
6  Anne  c  16,'  limiting  the  recovery 
upon  a  bond  with  a  condition  to  the 

Srinclpal  and  interest,  it  makes  no 
Ifference  whether  the  accord  and 
satisfaction  take  place  before  or  after 
the  bond  becomes  due,  because  the 
condition  of  the  bond,  as  well  after 
as  before  forfeiture.  Is  the  amount 
due  upon  It). 

30.  Leavitt  v.  Savage,  16  Me.  72; 
Herzog  v.  Sawyer,  61  Md.  344. 

31.  Smitherman  v.  Kldd,  36  N.  C. 
86;  Steeds  v.  Steeds,-  22  Q.  B.  Tf. 
537,  539  (where  It  was  said,  per  Wills, 
J.:  "It  Is  clear  that  at  law  accord 
and  satisfaction  of  a  debt  due  upon 
a  bond  Is  no  bar  to  the  action.  This 
1b,  however,  purely  the  result  of  a 
technicality  aosolutely  devoid  of  any 
particle  of  merits  or  Justice,  viz..  that 
a  contract  under  seal  cannot  be  got 
rid  of  except  by  performance  or  by  a 
contract  also  under  seal"). 

32.  Smitherman  v.  Kldd.  26  N.  C.  86. 

33.  Steeds  v.  Steeds,  22  Q.  B.  D. 
537 

34.  Peytoe's  Case,  9  Coke  77b.  77 
Reprint  847;  Blake's  Case,  6  Coke  4Sb, 
77  Reprint  318:  Andrew  v.  Boughey. 
Dyer  76b,  73  Reprint  160. 

35.  Oliver  v.  Phelps,  20  N.  J.  L. 
186;  Peytoe's  Case,  9  Coke  77b,  77  Re- 
print 847;  Andrew  v.  Boughey,  Dyer 
75b,  73  Reprint  160. 

[al  SjeotmeBt. — Accord  and  aatls- 
faction  Is  a  good  plea  In  ejectment. 
"The  trespass  and  ejectment  are  so 
woven  and  mixt  together,  that  they 
cannot  be  served."  Peytoe's  Case,  9 
Coke  77b,  78b,  77  Reprint  847. 

36.  Phillips  v.  Kelly,  29  Ala.  628; 
Peace  v.  Stennet,  4  J.  J.  Marsh.  (Ky.) 
449:  Carter  v.  Wormald,  1  Elxch.  86. 

37.  Peytoe's  Case,  9  Coke  77b,  77 
Reprint  847;  Blake's  Caae,  6  Coke  42b, 
77  Reprint  318. 

38.  Foster  v.  Trull,  12  Johns.  (N. 
Y.)  456. 

39.  Peytoe's  Case,  9  Coke  77b,  77 
Reprint  847:  Andrew  v.  Boughey, 
I>yer  75b,  72  Rwrlnt  160. 


40,  Peytoe's  Caae,  9  Coke  77b,  77 
Reprint  847;  Andrew  v.  Boughey, 
Dyer  76b,  78  Reprint  160.- 

41.  Booeey  v.  Wood,  8  H.  &  C.  484; 
Lane  v.  Applegate,  1  Stark.  97,  2  BCL 

48.    Peytoe's  Case,  9  Coke  77b,  77 
Reprint  847. 
48.   Peytoe's  Case.  •  Coka  77b,  77 

Reprint  847. 

44.  Peytoe's  Case,  9  Coke  77b,  77 
Reprint  847. 

46.  Stockton  v.  Frey,  4  aui  (Md.) 
406,  46  AmD  138;  Curiey  v,  Harris,  It 
Allen  (Mass.)  112;  Ludlngton  v.  Mil- 
ler, 28  N.  T.  Super.  478. 

46.  Hayes  v.  Bast  Tennessee,  etc, 
R.  Co.,  89  Oa.  264,  15  SE  261;  Dorman 
V.  Allan,  3  F.  (Ct.  SesB.)  112;  Rideat 
v.  Great  Western  R.  Co.,  1  F.  &  F.  706. 

[a]  Bat  where  plalntiS  after  b«lnr 
Injnred  by  a  zaluoad  aooldent,  not 
supposing  that  he  had  received  any 
serious  Injuries,  accepted  from  the 
railroad  a  trifling  sum  in  compenBa- 
tlon  for  damage  to  his  clothes.  It 
was  held  that  the  receipt  of  this  sum 
could  not  be  set  up  as  an  accord  and 
Batisfactlon  for  a  patent  and  severe 
Injury  to  the  brain  or  spine.  Roberta 
V.  Eastern  Counties  R.  Co.,  1  F.  &  K. 
460. 

[b]  A  volnntaqr  paymeat  of  wrngmm 
to  an  emvployee  injured  by  the  employ- 
er's negligence,  during  the  period  of 
his  disability,  does  not  operate  as  a 
satisfaction  of  his  claim  for  damag-es. 
Sobleskl  V.  St.  Paul,  etc^  R-  Co.,  41 
Minn.  169,  42  NW  863  Jdist  Hlnkle 
V.  Minneapolis,  etc.,  R.  Co..  21  Minn. 
434,  18  NW  2751.  To  same  etfect 
Hewitt  V.  Flint,  etc.,  R.  Co.,  67  Mich. 
61,  34  NW  669. 

47.  Dibble  V.  New  York,  etc.,  R. 
Co.,  26  Barb.  (N.  Y.)  183;  Uttlewood 
V.  New  York,  47  N.  Y.  Super.  647  [alt 
89  N.  Y.  24,  42  AniR  271]  ;  Fowlke^  v. 
Nashville,  etc.,  R.  Co.,  6  Baxt  (Tenn.) 
663;  Read  v.  Great  Eastern  R.  Co.,  I>. 
R.  3  Q.  B.  556.  See  also  South,  etc., 
Alabama  R.  Co.  v.  Sullivan,  69  Ala. 
272. 

48.  Kansas  City,  etc.,  R.  Co,  v 
HtckK,  SO  Kan.  389,  1  P  396  ;  Neibles 
v.  Minneapolis,  etc,  R  Co.,  87  Minn. 
161.  88  NW  882. 

[a]  ■nbseq.nent  damare  xeanltlac- 
from  same  aets.— Plaintiff  owned 
property  over  the  coal  mine  of  de- 
fendant. By  reason  of  defendant's 
working  the  ihine  plaintiff  was  dam- 
aged, and  he  commenced  suit  against 
defendant.  An  agreement  was  reached 
between  them  by  which  the  ac- 
tion was  stayed  by  defendant  paying- 
for  all  damages  done,  repairing  tho 
same  to  the  satisfaction  of  a  sur- 
veyor, and  paying  all  costs.  PlalntltC 
claimed  that  after  this  agreement  hta 
property  becamejueless  by  the  sink- 
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10]  0.  Bui  Acttons.  Aceord  and  satisfac- 
tion is  no  plea  in  a  real  action  where  the  inheritance 
or  freehold  is  to  be  recovered,  although  the  satis- 
faction  is  of  as  high  a  nature  as  the  right  of  free- 
hold." A  ric^t  or  title  to  a  f^hold  cannot  be 


barred  by  any  collateral  satisfaetion."" 

[$11]  D.  Writs  of -Error.  An  aceord  and  sat- 
isfaction has  been  held  to  be  a  good  plea  in  bar  of 
a  writ  of  error,''^  and  the  fact  that  payment  was 
made  under  protest  has  been  held  to  be  immaterial." 


m.  ELEMENTS  AND  REQUISITES 


12]  A.  ETirtlng  OontroTttrsy  between  the  Far- 
ties.  An  essential  element  to  sustain  an  accord  and 
satisfaction  of  an  nnliquidated  or  disputed  claim  by 
the  giving  and  acceptance  of  a  less  som  of  money 
tban  that  claimed,  and  nothii^  more,  is  a  bona  fide 
dispute  or  controversy."  Here  the  consideration  con- 
sists in  the  mutual  concessions  of  the  parties,^  and 
it  may  be  added  that  it  is  the  only  consideration. 
However,  it  is  obvious  that  a  dispute  or  controversy 
is  not  an  essential  element  of  some  forms  of  accord 
and  satisfaction,  as  for  instance  an  accord  and  satis- 
faction of  a  liquidated  claim  by  the  giving  and 
acceptance  of  a  smaller  sum  and  some  additional 


consideration,  sueh  as  new  security,""  pa}anent  before 
due,"  payment  by  a  third  person,"'  payment  of  a 
less  sum  and  costs,"  etc.,  or  where  property,"  or 
personal  services,"  are  accepted  in  satisfaction. 

[$  13]  B.  The  Agreement.  As  is  the  case  with 
other  contracts'^  an  accord  and  satisfaction  requires 
an  agreement,  an  aggregatio  mentiom,"  and  it  must 
finally  and  definitely  close  the  matter  covered  by  it. 
Nothi^  of  or  pertaining  to  that  matter  must  be  left 
unsett^d  or  open  to  further  question  or  arrange- 
ment." If  the  obligation  sought  to  be  eztingnished 
arises  from  contract  it  requires  the  substitution  of 
a  new  agreement  in  place  of  the  old  one,"  and  if 


In;  of  th«  land,  which  resulted  from 
the  same  acts  that  caused  the  original 
damage.  It  was  held  that  no  new 
cause  of  action  arose  from  the  sub- 
sequent damage,  and  that  the  agree- 
ment and  its  perform  an  oe  created  a 
bar  to  the  action.  Nioklln  t.  WUllams, 
10  Ezch.  2$9. 

[b]  VfoB  a  disputed  olalm  for 
duBBfM  for  Injunes  to  property, 
where  the  parties  met  and  one  of  the 
parties  lAld  and  the  other  party  ac- 
cepted a  certain  sum.  saying  that  all 
his  claim  was  then  settled,  ^  was  held 
to  be  a  good  accord  and  satisfaction. 
Nearr  v.  Bostwlck,  2  Hilt.  (N.  T.)  B14. 

1».  Peytoe's  Case,  9  Coke  77b,  77 
Reprint  S47;  Vernon's  Case,  4  Coke  la, 

76  Reprint  84S.  See  also  Keller  v. 
Strong.  104  Iowa  68S,  73  NW  1071. 

[a]  WlMB  p«TM«altr  la  nixad 
wtOi  raaltjrt  the  plea  of  accord  and 
satisfoctlpn  is  no  bar  for  the  per- 
sonalty.   Blake's  Case,  <  Coke  4Sb, 

77  Reprint  S18. 

50.  Bacon  Abr.  Acoord  and  Satis- 
faction. 

61.  Salmon  v.  Plzlee,  S  Day 
(Conn.)  24S  (four  Judges  dissenting); 
Atlanta,  eta.  R.  Co.  v.  Blanton,  80  Qa. 
563,  8  6K  584.  Compare  Potter  v. 
Smith,  14  Johns.  (nTt.)  444,  445 
(where  It  Is  said:  "It  is  doubtful,  at 
least  whether  an  accord  and  satis- 
faction can  be  pleaded  In  bar  of  a 
writ  of  error,  notwithstanding  the 
case  of  Salmon  V.  Plxlee.  supra"); 
Clowes  V.  Dickenson,  8  Cow.  (n.  T.) 
3ii  (which  Contains  a  similar  state- 
ment). 

6S.   Atlanta,  etc..  R.  Co.  v.  Blanton, 
80  Qa.  563,  6  BE  584. 
S3.    See  Infra  IS  74,  76. 

72. 
S  68-64. 
48. 


54. 
55. 

sa. 

57. 
68. 
59. 
60. 
61. 


See  Infra 
See  infra 
See  fnfra 
See  Infra 
See  infra 
See  Infra 
See  infra 


61. 
64. 
95. 
97. 


See  Contracts  [9  Cyc  2461. 
U.  S. — Plre  Ins.  Assoc.  v.  Wick- 
ham.  141  U.  8.  564,  12  set  84,  86  L.  ed. 
S6fl:  Scully  V.  Delamater,  28  Fed.  114. 

Cal. — Withers-  v.   Moore,   140  Cal. 
S91.  74  P  159. 
Ga. — McL«ndon  r.  Wilson,  25  Ga.  41. 
Ida.— rHeath   v.   Potlatch  Lumber 
Co.,  18  Ida.   48,  59,  108  P  843,  27 
LRANS  707  Celt  Cyc]. 

Iowa- — Jacobs  V.  Jacobs,  180  Iowa 
Id,  104  NW  489.  114  AmSR  402;  Mc- 
Donald V.  Nugen.  118  Iowa  512,  92  NW 
675,  96  AmSR  407  [clt  Cyc]. 

Kan. — Mathenly  v.  'El  Dorado,  82 
Ran.  720,  109  P  166,  28  LBANS  980; 
Harrison  v.  Henderson,  67  Kan.  194, 
~2  P  875,  100  AmSR  886.  62  L.RA  760. 

Ky. — Sanders  v.  Standard  Wheel 
Co.,  151  Ky.  26T,  161  SW  674. 

Mass. — Lee  v.  Tarplin.  183  Mass.  62, 
U  HE  431;  Folsom  V.  Ballou  Banking 
Co- 160  Mas*.  661.  86  NB  469;  Rlndge 
TTcolaralne,  11  Oray  167. 


Mich.— Detlaff  v.  Ideal  Mfg.  Co..  144 
Mich.  342,  108  NW  76;  Hewitt  v. 
Flint,  etc.,  R.  Co.,  67  Mich.  61,  34  NW 
669. 

Minn. — Hennessy  v.  St.  I^ul  City 
R  Co.,  65  Minn.  18,  67  NW  686. 

Mo.— Seattle  Mfg.  Co.  v.  Helns,  120 
Mo.  A.  466,  97  SW  188. 

N.  T. — Eames  Vacuum  Brake  Co.  v. 
Prosser,  167  N.  T.  289,  61  NE  986; 
Fuller  V.  Kemp,  138  N.  Y.  231,  33  NE 
1034,  20  LRA  786  and  note;  Bowery 
Bay  Bldg.,  etc.,  Co.  v.  Rosslter,  113 
App.  Div.  652,  99  NYS  922;  Shaver 
V.  Armstrong,  52  Misc.  626,  103  NYS 
926;  Jacobs  v.  Day,  5  Misc.  410,  26 
NYS  965;  Mitchell  v.  Hawley,  4  Den. 
414,  47  AraD  260:  Brooklyn  Bank  v. 
De  Orauw.  88  Wend.  142,  25  AmD 
569. 

N.  C. — Colvard  t.  Carolina,  ato,  R. 
Co..  161  N.  C  522,  66  SB  674. 

N.  D. — Paulson  v.  Ward  County,  28 
N.  D,  601,  137  NW  486,  42  LBANS  111 
and  note  (dictum). 

Oh. — Detroit  F-  &  M.  Ins.  Co.  v. 
Commercial  Mut.  Ins.  Co.,  4  Oh.  Deo. 
(Reprint)  158,  1  ClevLRep  81  [aff  88 
Oh.  St.  11.  43  AmR  412]. 

Pa. — Olrard  F.  &  M  Ins.  Co.  v. 
Conau.  196  Pa.  669,  46  A  116. 

Vt.— Miller  V.  Holden,  18  Vt  837. 

[a]  "Ths  debtor  and  orsdltor  must 
mutoally  ag»es  as  to  the  allowance 
or  disallowance  of  their  respective 
claims  and  as  to  the  balance  struck 
upon  the  final  adjustment  of  their  ac- 
counts and  demands  on  both  sides." 
Komp  V.  Raymond,  176  N.  Y.  102,  113, 
67  NE  113. 

[b]  ninstratlons. — (1)  The  accep- 
tance of  a  check  of  the  debtor  for  a 
smaller  sum  than  that  claimed,  con- 
taining the  words  "payment  In  full." 
and  its  cashing  by  the  creditor,  who 
Immediately  notified  the  debtor  that 
suit  would  be  brought  to  recover  the 
balance,  to  which  letter  the  debtor 
remained  silent,  was  held  not  to  be  an 
accord  and  satisfaction,  there  being 
no  mutual  agreement  of  the  parties 
to  that  effect.  Eames  Vacuum  Brake 
Co.  V.  Prosser,  157  N.  Y.  289,  51  NB 
986:  Harby  v.  Henes,  45  Misc.  866, 
90  NYS  461.  (2)  Where  there  Is  no 
prior  dispute  over  a  contract  for  work 
and  service,  the  mere  retention  under 
protest  of  a  check  sent  as  "a  very 
liberal  amount  on  account  of  your 
very  unsatisfactory  work"  constitutes 
no  accord  and  satisfaction,  there  being 
no  assent,  express  or  Implied,  on  the 
creditor's  part.  I.evenson  v.  Gillen 
Pub.  Co.,  SO  Misc.  454,  62  NYS  472. 

63.  Barrett  v.  Kern.  141  Mo.  A.  5. 
121  SW  744;  Brooklyn  Heights  R.  Co. 
V.  Bro«Alyn  City  R.  Co.,  151  App.  Div. 
465,  115  NTS  990:  Terry,  etc.,  (Sonstr. 
Co.  T.  Iieeeon,  84  NYS  267;  Daugherty 
V.  Hemdon,  27  Tex.  Civ.  A.  175,  65 
SW  891, 

(a]  nXiurtnttoas.— (1)  Where  the 
business  of  a  partnership  was  the 
eultlvatlon  of  noa,  and  one  of  Uie 


partners  died  before  the  maturity  of 
the  crop,  and  after  the  crop  was  har- 
vested, on  demand  of  his  executors, 
there  was  an  equal  division  of  the 
rice,  but  no  final  settlement,  such 
transaction  did  not  amount  to  an  ac- 
cord and  satisfaction  which  would 
estop  the  executors  from  denying 
that  the  survivor  was  entitled  to  one 
half  of  the  crop.  Huger  v,  Cunning- 
ham, 126  Qa.  684,  56  SB  64.  (2)  De- 
fendants, having  collected  money  as 
the  proceeds  of  llttgatlon  for  plaintiff, 
paid  over  all  of  the  amount  collected 
except  two  thousand  five  hundred  dol- 
lars, which  they  claimed  to  retain 
as  fees.  Plaintiff  insisting  that  de- 
fendants were  only  entitled  to  one 
thousand  dollars  for  fees.  It  waa 
sjgreed  that  defendants  should  retain 
the  two  thousand  Ave  hundred  dollars 
until  the  reasonableness  of  their 
charge  waa  determined.  It  was  hdd 
that.  In  the  absence  of  a  settlement 
in  fact,  there  was  no  accord  and  sat- 
isfaction, and  defendants  were  not 
preoluded  from  .thereafter  claiming 
more  thaji  the  amount  retained,  but 
the  whole  question  of  the  reasonable- 
ness of  the  fee  was  open  for  adjudi- 
cation on  defendants'  plea  of  set-ofT. 
Chllds  T.  Littlefleld.  206  Mass.  118,  91 
NE  1017.  (3)  In  an  action  to  recover 
for  cattle  sold  defendant  pleaded  ac- 
cord and  satisfaction.  The  evidence 
showed  that,  when  the  last  delivery 
was  made,  defendant's  agent  claimed 
certain  damages  for  freight  charges 
and  failure  to  deliver  all  the  cattle 
called  for  by  the  contract,  and  ten- 
dered the  price  of  the  cattle  delivered, 
less  the  damages  so  claimed.  Plain- 
tiff accepted  the  money  thus  tendered 
but  protesting  against  it  being  a  final 
settlement.  'There  was  evidence  that, 
when  the  payment  was  made  defend- 
ant's agent  consented  to  receive  more 
cattle  under  the  contract,  and  then 
pay  the  balance  due.  It  was  held 
that  the  jury  were  justified  In  finding 
that  the  payment  was  not  an  accord 
and  satisfaction.  Daugherty  v.  Hem- 
don, 27  Tex.  Civ.  A.  175,  65  SW  891. 

64.  KIskadden  v.  U.  S..  44  Ct.  CI. 
(U.  S.)  205:  Childs  Littlefleld,  206 
Mass.  113.  91  NE  1017;  McKinnon  v. 
Holden.  85  Nebr.  406,  123  NW  439; 
Nassoiy  v.  Tomllnson,  148  N.  Y.  826, 
42  NB  716,  61  AmSR  695;  Jaffray  v. 
Davis.  124  N.  Y.  164,  26  NE  351,  11 
LRA  710  and  note;  Darnall  v.  More- 
house. 86  HowPr  (N.  Y.)  511  [rev  on 
other  grounds  45  N.  Y.  641.  See  Bidder 
V.  Bridges,  87  Ch.  D.  406,  1  ERC  393. 

[a]  Tor  Instance  the  payment  of 
an  express  amount  due  under  a  con- 
tract, about  which  there  Is  no  dispute, 
although  receipted  for  In  full,  does 
not  estop  the  aaaertlon  of  a  (aaim  for 
damages  arising  independent  of  the 
sameT  "It  can  not  be  considered  an 
accord  and  «»tiB*»ctlon:  for  no  new 
contract  waa  substituted  for  the  old 
^■tha  rtd  CM  wa*  awcutad  and 
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the  obligation  ariseB  in  tort,  the  substitution  of  an 
original  agreement  in  its  place.  The  agreement  need 
not  be  espress,"  but  may  be  implied  from  the  con- 
duct and  from  the  circumstances  of  the  parties." 

Acrofiment' need  not  be  a  compromise.  It  is  not 
necessary  that  the  agreement  be  in  terms  or  essence 
what  is  technically  regarded  as  a  compromise;  it  is 
sufficient  if  the  act  of  the  parties.be  in  legal  sub- 
stance a  settlement  and  a  consequent  payment  of  an 
amount  which  by  reasonable  intendment  is  to  be 


regarded  as  a  payment  of  the  demand.*' 

[$14]  0.  Oonsideration—l.  Necessity.*^  A  con- 
sideration is  necessary  to  render  the  accord  and  satis- 
faction valid.  Without  consideration  it  is  nudum 
pactum."'  The  consideration  may  present  itself  in 
many  different  shapes,  but  in  some  form  or  other  it 
must  be  found.  There  must  be  some  advantage,  or 
presumed  or  assomed  advantage,  accroing  to  the 
party  who  yields  his  elabn,  or  some  detriment  to  the 
other  party.'" 


nothing  remained  except  to  pay  the 
consideration  agreecl  upon."  KlBkad- 
den  V.  U.  S.,  41  Ct.  CI.  206  219. 

es.  Griffin  v.  Petty.  101  N.  C.  S80, 
T  BE  729;  Gulf,  etc^R.  Co.  v.  Gordon, 
70  Tex.-  80,  86.  7  SW  695  (where  the 
court  aatd:  "That  an  accord  may  he 
baaed  qn  an  Implied  contract  we  do 
not  doubt,  but  before  a  right  will  be 
deemed  to  have  been  so  surrendered, 
the  implication  must  be  one  neces- 
sarily arising"). 

ee.  Puller  V.  Smith.  107  Me.  Ml. 
77  A  706. 

67.  Goodrich  v.  Sanderson,  35  App. 
Wv.  M,  65  NTS  881;  Brlce  v.  U.  8., 
32  Ct.  CI.  23.  See  also  Compromise 
and  Settlement  [8  Cyc  601]. 

[a]  Tot  iBataao*  In  Nasaoty  v.  Tom- 
llnson,  148  N.  T.  826.  42  NB  716,  61 
AmSR  696,  the  court  held  In  accord- 
ance with  well  settled  principles  that 
there  was  a  complete  accord  and  sat- 
isfaction on  the  following  facts.  The 
only  dispute  was  as  to  whether  de- 
fendant owed  three  hundred  dollars 
or  one  thousand  five  hundred  dollars. 
Defendant  sent  a  check  for  three 
Hundred  dollars  with  request  for  a 
receipt  in  full.  Plaintiff  collected  the 
check,  sent  a  receipt  on  account  and 
brought  suit  for  one  thousand  two 
hundred  dollars.  Here  as  defendant 
had  paid  the  exact  amount  admitted 
by  .him  to  be  due.  It  Is  obvious  that 
✓  there  was  no  compromlae. 

68.  See  also  Infra  gs  40,  71.  72. 
68.    U.  S.— Chicago,  etc.,  R.  Co.  V. 

Clark,  92  Fed.  968;  German  Sav.,  etc., 
Soc.  T.  De  I*shmutt,  8S  Fed.  38. 

Ala. — Scott  V.  Rawls,  169  Ala.  399, 
48  S  710 ;  Logan  v.  Austin,  1  Stew.  476. 

Ark.— Levy  v.  Very,  12  Ark.  148.^ 

Conn. — Goodrich  v.  Stanley,  24 
Conn.  613. 

Fla. — Sanford  v.  Abrams,  24  Pla.  181, 
i  S  373 ;  May  v.  Gamble,  14  Fla,  467. 

Ga. — Richmond,  etc„  R.  Co.  v.  "Wal- 
ker. 92  Ga.  486,  17  SB  604. 

Ind. — Ritenour  v.  Mathews,  42  Ind. 
7;  Stone  v.  Lewman,  28  Ind.  97;  Bright 
V.  CofCman,  IB  Ind.  371,  77  Aml>  96. 

Iowa. — ^Watson  v.  F,  D.  Calkins  Co., 
119  Iowa  150,  98  NW  49. 

Kan.— Harrison  V.  Henderson,  67 
Kan.  194,  72  P  875,  100  AmSR  S86, 
62  LRA  760.  .  „     ,  , 

Ky. — ^Wrlston  v.  Lacy,  7  J.  J. 
Marsh.  219;  Davis  v.  Noaks,  3  J.  J. 
Marsh.  494;  Commonwealth  Bank  v. 
Letcher,  3  J.  J.  Marsh.  195. 

Me. — Pomeroy  v.  Prescott.  106  Me. 
401,  76  A  898,  138  AmSR  847,  21 
AnnCas  574  (under  statute). 

Mass. — Brags'  v.  Danlelson,  141 
Mass.  196,  4  NB  622;  Stevens  v.  Hat< 
home,  12  Allen  402;  Brooks  V.  White, 
S  Hetc.  283,  87  AmD  96. 

Mich.— Hewitt  V.  Flint,  etc.,  R.  Co., 
67  Mich.  61.  84  NW  659. 

Minn. — Demeulea  v.  Jewel  Tea 'Co., 
103  Minn.  160,  152,  114  NW  783.  123 
AmSR  316,  14  LRANS  954  [clt  Cyc]. 

Mo. — Scott  V.  Parkview  Realty,  etc., 
Co..  241  Mo.  112,  145  SW  48;  Rogers 
V.  Union  Iron,  etc,  Co.,  167  MO.  A. 
228,  150  SW  100;  Vinson  v.  Jordan 
Lumber  Co.,  187  Mo.  A.  201, 161  SW  199. 

N.  T. — Mance  v.  Hossington,  205  N. 
T.  33,  98  NE  203;  Naasoiy  v.  Tomlln- 
son,  148  N.  Y.  326,  42  NE  715.  61 
AmSR  696;  Puller  v.  Kemp,  138  N.  Y. 
231,  33  NE  1034,  20  LRA  786  and  note; 
Brooklyn  Heights  R.  Co.  v.  Brooklyn 
City  R.  Co„  151  App.  Dlv.  466.  135 
KYS  990-  Foersch  v,  Bhickwell,  14 
Barb.  607;  I<evenson  t.  GUlen  Pub. 


Co.,  80  Misc.  464,  62  NYS  472;  Amer 
V.  Polk.  28  Misc.  608.  59  NYS  632. 

N.  D, — ^Webster  v.  McLaren.  19  N. 
D.  7B1,  123  NW  895. 

Or. — H.  Marks  Co.  v.  Bloomer,  60 
Or.  559,  93  P  140;  Sutherlln  v.  Bloom- 
er, 60  Or.  398,  93  P  136. 

Pa.— Martin  v.  Prants,  127  Pa.  889. 
18  A  20,^  14  AmSR  869;  DiUer  v. 
Brubalcer,  62  Pa.  498.  91  AmD  177; 
Mt.  Holly  Water  Co.  v.  Mt.  Holly 
Springs,  10  Pa.  Super.  162. 

R.  I. — Rose  v.  Daniels,  8  R.  L  381. 

S.  C— Smith  v.  Keela.  49  S.  C.  L. 
818. 

S.  D. — Hagen  v.  Townoend.  27  8.  D. 
457,  181  NW  512. 

vt. — French  v.  Raymond,  39  Vt  628. 

Eng. — Pitch  v.  Sutton,  5  E:a8t  230, 
102  Reprin.t  1058;  Richard's  Case,  1 
Leon.  19,  74  Reprint  17,  1  ERC  398; 
White  v.  Bluett.  23  L.  J.  Exch.  86; 
Nathan  v.  Ogdens,  94  L.  T.  Rep.  N.  S. 
126  [aff  98  L.  T.  Rep.  N.  S.  6631;  Case 
V.  Barber,  T.  Raym.  460,  88  Reprint 
28^  1  ERC  403. 

Ont— McGlverln  v.  Tumhull,  82  U. 
C.  Q.  B.  407. 

■[a]  Thiia  (1)  If  one  wrongfully 
dispossesses  another  of  his  chattels 
and  land,  and  then  restores  them  on  a 
promise  from  the  other  that  he  will 
not  bring  action,  the  promise  will  not 
be  binding,  as  It  is  without  consider- 
ation. Foersch  V.  Blaokwell,  14  Barb. 
(N.  Y.)  607.  To  same  effect  Keeler  v 
Neal,  2  Watts  (Pa.)  424;  Smith  v. 
McCall,  48  Vt  422.  (8)  Partners  of 
an  Insolvent  firm  drew  monthly  sal- 
aries. A  firm  creditor  agreed  to  re- 
lease a  partner  in  consideration  of  his 
withdrawing.  The  partner  In  retir- 
ing gave  no  property  to  the  copartner. 
It  was  held  that  the  agreement  was 
without  consideration,  and  was  not 
an  accord  and  satisfaction.  .Miller 
V.  Electrical  Supply,  etc.,  Co.,  46  Colo. 
221.  103  P  290. 

70.  U.  S. — Clark  v.  Bowen,  22  How. 
270,  16  L.  ed.  337;  Chicago,  etc.,  R.  Co. 
V.  Clark,  92  Fed.  968;  Baldwin's  Case, 
IB  Ct.  CI.  297. 

Ala. — Logan  v.  Austin,  1  Stew.  476. 

Ark. — Levy  v.  Levy,  12  Ark.  148. 

Conn. — Warren  v.  Skinner,  20  Conn. 
669. 

Dak. — Jones  v.  MaUtieaofi,  S  Dak. 
S23,  11  NW  109. 

Del. — ^Wood  T.  Bangs,  a  Fenn.  435. 
48  A  189. 

Fla. — Sanford  v.  Abrams,  24  PIel  181, 
2  S  373  :  May  v.  Gamble,  14  Pla.  167. 

Ga.— Carlton  v.  Western,  etc.,  R. 
Co.,  81  Ga,  631,  7  SE  623;  Stovall  v. 
Halraton,  66  Ga.  9 ;  Whelan  v.  Ed- 
wards, 29  Ga.  316 ;  Molyneaux  V.  Col- 
lier, 13  Ga.  406. 

III.— Martin  v.  White,  40  III.  A.  281. 
See  also  Hayes  v.  Massachusetts  Mut. 
L.  Ins.  Co.,  125  III.  626,  18  NB  322. 
1  LRA  303. 

Ind. — Rusk  V.  Gray,  88  Ind.  689; 
Bright  V.  Coffman,  16  Ind.  371,  77 
AmD  96;  Jennings  v.  Durfllnger.  23 
Ind.  A.  678.  65  NB  979;  Meyer  v. 
Green,  21  Ind.  A.  188,  61  NB  942,  69 
AmR  344  ;  Hodges  v.  Truax,  19  Ind.  A. 
651,  49  NB  1079. 

Iowa. — Walaton  v.  P.  D.  Calkins 
Co.,  119  Iowa  150,  98  NW  49;  Greenlee 
V.  Mosnat,  116  Iowa  636,  90  NW  338; 
Keller  v.  Strong,  104  Iowa  586.  78  NW 
1071;  Merry  v.  Allen,  30  Iowa  235; 
Rea  V.  Owens,  37  Iowa  262;  Works  v. 
Hershey,  36  Iowa  340;  Pass  v.  Ham- 
bel.  tl  Iowa  14S.  S9  AinD^l.„ 

Ky. — ^Robert  #.  Baronm.  80  JSy^  18; 


Bullen  V.  McGlIlIcuddy,  2  Dana  90; 
Davis  V.  Noaks,  3  J.  J.  Marsh.  494; 
Commonwealth  Banks  v.  Letcher,  3  J. 
J.  Marsh.  196;  Mannakee  v.  McClos- 
key,  63  SW  482,  28  KvL  51S;  RusseU 
V.  Meek,  58  SW  378/22  KyL  498.^ 

Me. — Mehan  v.  Tompson,  71  Me. 
492;  White  v.  Jordan,  27  Me.  370; 
Hinckley  v.  Arey,  27  Me.  362;  Bailey 
V.  Day,  26  Me.  88. 

Md. — Chlcaro  Fertiliser  Co,  v,  Dun- 
an,  91  Md.  144,  46  A  347,  50  LRA  401; 
Rohr  V.  Anderson,  51  Md.  205;  Mad- 
dux V.  Bevan,  39  Md.  486;  Hardey  V. 
Coe,  5  Gill  189. 

Mass. — Gllson  v.  Nesson,  198  Mtasa. 
698,  84  NE  854,  17  LRANS  1208; 
Saunders  t.  Whiteomb,  177  Haas.  457, 
69  NE  192;  Curran  v.  Bunnell.  118 
Mass.  482;  Stevens  v.  Hathome,  12 
Allen  402;  Smith  v.  Bartholomew,  1 
Meto.  276,  26  AmD  866;  Tuckerman 
Newhall,  17  Mass.  583. 

Minn. — Demeules  v.  Jewel  Tea  Co.. 
103  Minn.  160,  114  NW  738,  123  AmSR 
816,  14  LRANS  964  and  note;  Ness 
T.  Minnesota,  etc.,  Co.,  87  Minn.  413, 
92  NW  333;  Marlon  v.  Helmbach,  62 
Minn.  214»  64  KW  386;  Sage  v.  Val- 
entine, 23  Minn.  102. 

Mo. — New  Amsterdam  Casualty  Co. 
V.  Mesker,  128  Mo.  A.  183,  lOS  SW 
661;  Brown  Banking  Co.  T.  Baker, 
99  Mo.  A.  660.  74  SW  454. 

Nebr. — ^Mcintosh  v.  Johnson,  51 
Nebr.  33,  70  NW  622;  Treat  ▼.  Price, 
47  Nebr.  875.  66  NW  834. 

N.  H.— Watson  v.  Elliott,  67  N.  TL 
Ell. 

N.  J.— Daniels  v.  Hatch,  21  N.  J.  L. 
391,  47  AmD  169. 

N.  M.— ArmUo  T.  Abeytla.  6  N.  M. 
638.  26  P  777. 

N.  Y. — Shanley  v.  Koehler.  80  App. 
Dlv.  666,  80  NYS  679  [aft  178  N.  T". 
556,  70  NB  11091:  Bloomlngton  Mln. 
Co.  V.  Brooklyn  Hygienic  Ice  Co.,  58 
App.  Dlv.  66.  68  NYS  699  [afC  171 
n.  Y.  673,  64  NB  1118];  Foersch  v. 
Btackwell,  14  Barb,  607;  Mlntzner  -v. 
Supreme  Council,  etc  41  Misc.  612,  SB 
NYS  23;  licvenson  v,  OlUen  Pub.  Co., 
80  Misc.  454.  62  NYS  4T2;  Forest  v. 
Davis.  20  Misc.  1,  44  NTS  907;  Wein- 
berg v.  Novlck,  88  NYS  168;  Denkel 
V.  Wehle,  63  HowPr  298. 

Oh. — Conard  v.  Bare,  29  Oh.  Cir.  Ct. 
163. 

Pa. — Diller  v.  Brubaker.  52  Pa.  49S, 
91  AmD  177;  Keeler  v.  Neal,  2  Watts 
424. 

S.  C. — Eve  V.  Mosely,  S3  S.  C.  L.  203. 

Tel. — Roton  Grocery  Co.  v.  Noble. 
36  Tex.  Civ.  A.  226,  81  SW  586. 

Vt. — Manley  v.  Vermont  Mut.  V. 
Ina  Co.,  78  Vt  381,  62  A  1020;  Cobb 
V.  Cowdery,  40  Vt  26,  94  AmD  870; 
French  v,  Raymond,  39  Vt.  628. 

Wis. — Prairie  Grove  Cheese  Hffr. 
Ca  V.  liude^  115  Wis.  20,  89  NW  138, 
90  NW  1086. 

Bng. — Poakes  v.  Beer,  9  App.  Cas. 
605,  1  ERC  870;  Bidder  v.  Bridges.  37 
Ch.  D.  406.  1  ERC  393:  Plnnel's  Case, 
6  Coke  117.  77  Reprint  237,  1  ERC  368; 
Andrew  v.  Boughey,  Dyer  75a,  73  Re- 
print 160;  Curlewls  v.  Clark,  3  Bxch. 
376;  White  v.  Bluett.  23  L.  J,  Exch. 
36;  Greenwood  v.  Ledbetter,  12  Pric« 
183;  Covin  V.  Geffery.  2  Rolle  96.  81 
Reprint  682;  Cumber  v.  Wane,  Str. 
426.  98  Reprint  613. 

Can. — ^Weldon  v.  Vaiigiian,  6  Can. 
S.  C.  35.  , 

[a]  ir*w  eomriMzattoB  ra& 
floiaatf— (1)  Where  a  deed  made  In 
oonsideratioD  of  an  debt  la 


Digitized  by 


Google 


15-16] 


ACCOBD  AND  SATISFACTION 


[10.  J.]  529 


15]  2.  Adequacy."  While  a  total  absence  of 
eoDsidenition  is  of  course  a  proper  subject  for  in- 
quiry 1^  the  courts/'  yet  if  there  is  a  new  conaid- 
oation,  the  court  will  in  no  case  inquire  into  its 
reasonableness^'  or  undertake  to  interfere  with  the 
estimate  of  the  value  placed  on  the  consideration  by 
the  parties  themselves."  Here  inadequacy  of  con- 
sideration constitutes  no  ground  of  impeachment 
more  thui  in  other  classes  of  contracts.  It  is  enough 
if  it  appears  that  the  creditor  receives  any  distinct 
benefit  from  the  substituted  contract  which  other- 
vise  he  would  not  have  had,"  or  that  there  should 
be  some  detriment,  however  dight,  to  the  debtor.^ 


[i  16]   D.  QMng  and  Acceptance  in  SatiBfai!- 

tion.^'  To  constitute  a  valid  accord  and  satisfaetion 
it  is  also  essential  that  what  is  given  or  agreed  to  be 
performed  shall  be  offered  as  a  satisfaction  and 
extinction  of  the  original  demand;  that  the  debtor 
shall  intend  it  as  a  satisfaction  of  such  obligation.'" 
and  that  such  intention  shall  be  made  known  to  the 
creditor  in  some  unmistakable  manner."  It  is  equally 
essential  that  the  creditor  shall  have  accepted  it  with 
the  intention  that  it  should  operate  as  a  satisfac- 
tion.^ Both  tiie  giving  and  the  acceptance  in 
satisfaction  are  essential  elements,  and  if  they  be 
lacking  there  ean  be  no  accord  and  satisfac- 


vofd  for  undue  Influence,  such  debt 
and  further  advances  are  a  sufficient 
consideration  to  support  an  ifgree- 
ment  of  accord  and  satisfaction  made 
between  the  grantfe  and  the  grantor's 
lielrs  after  her  d<^th.  Qerman  Bav., 
ttc^  Soc  V.  De  Lashmutt.  88  Fed. 
33.  (2)  So  an  agreement  by  a  debtor, 
at  a  creditor's  rtqufest  and  for  his 
accommodation,  to  give  new  notes  for 
■mailer  stims  so  as  to  enable  the 
creditor  to  sue  before  a  Justice  of  the 
peace.  Operates  as  an  accord  and  aat- 
bfaction  of  tb»  original  note  far 
which  they  were  exchanged  and  Is 
snnKUted  or  Bufllelent  consideration. 
In  re  Dlxoi^  18  Fed.  109,  S  McCrary 
55$.  Specific  Instances  of  sufflclent 
ncT  consideration  see  Infra  IS  47—70. 

71.  VaxUenlav  ooasldentloits  held 
sufflclent  or  Insufficient  see  Infra 
li  25,  47-70,  9fr-98. 

78.  Creuta  v.  Hell,  89  Ky.  429,  12 
SW  926,  11  KyL  658. 

73.  aUl— fimgleton  t.  Thoraaa,  73 
Ala.  206. 

Conn.— Bull  v.  Bull,  43  Conn.  466. 

Iowa. — Marshall  v.  BuUard,  114 
Iowa  4€2,  87  NW  427,  64  LRA  SS2. 

Md.— Stockton  v.  Frey,  4  QIU  406, 
45  AmD  138. 

Pa. — Savage  v.  Sverman,  70  Pa.  S15, 
10  AmR  676:  Tucker  v.  Uurray,  2  Fa. 
Dlst.  497. 

Wis. — Palmer  v.  Tager,  20  Wis.  91; 
Williams  V.  Phelps,  U  Wis.  80. 

Eng. — Plnnel'B  Case,  5  Coke  I17b, 
77  Reprint  237,  1  BRC  368;  Curlewls 
T.  Clark,  2  Kxch.  87S.  Contra  Cum- 
ber V.  Wane,  Str.  426,  98  Reprint  813. 

N.  B.— Weldon  v.  Vaughan,  18  N.  B. 
70. 

OnL — OIsBlng  v.  Baton,  26  Ont  1*.  60. 

[a]  Ba«ltabl«Taln«_(l)  Although 
It  has  been  held  that  the  thing 
given  In  satisfaction  must  have 
a  distinct  value  at  law,  and  therefore 
that  the  release  of  equities  of  redemp- 
tion could  not  be  a  satisfaction  for 
want  of  such  value  (Preston  v,  Christ- 
mas, 2  Wlls.  C.  P.  86,  96  Reprint  700). 
<2)  yet  It  cannot  be  doubted  that  If 
the  satisfaction  be  actual  and  for  a 
real  value  in  fact,  either  at  law  or  in 
equity  it  will  be<  sufflclent  (i  Per- 
soas  Contr.  <8th  ed)  806).  See  also 
Bailey  v.  Cowles,  86  111.  3S3  ;  Thrall 
V.  ^^ler.  13  Vt.  284,  87  AmD  692. 
Singleton  v.  Thomas,  78  Ala.  206. 

75.  TJ.  8. — ^Unlon  Bank  v.  Geary,  5 
PeL  114";  Chicago,  etc.,  R.  Co.  v.  Clark, 
92  Fed.  9S8,  86  CCA  120  [rev  on  other 

rits  178  TJ.  8.  858,  20  8Ct  924,  44 
ed.  1099]. 
Ala.— BrasseU  v.  WlUlama,  61  Ala. 
149. 

Arte— Pope  y.  Tunstall,  2  Ark.  209. 

Conn,^ — Bull  v.  Bull,  4s  Conn.  4BS; 
Harrtn  v.  Treat,  87  Conn.  96,  9  AmB 
307. 

Ky.— Fisher  v.  May,  2  Bibb  449.  6 
AmD  628. 

Hd.— Stockton  v.  Frey,  4  GUI  406, 
45  AmD  138. 

Mass. — Curler  v.  Harris,  11  Allen 
lit;  Brooks  v.  White.  2  Mete.  288.  37 
AmD  96  ;  Reed  V.  Bartlett.  19  Pick.  272. 

Ho. — -Winter  v.  Kansas  City  Cable 
R.  Co..  73  Mo.  A.  173. 

Nebr. — Johnson  County  v.  Chamber- 
lain  Banking  Hoose.  80  Nebr.  96,  118 
KW  1066. 

H.  H^nrs  T.  Hubbell,  74  N.  H. 
168.  IS  A  Sn.  17  LRANS  1197. 

a  C.  J.-S4] 


N.  J.— Grandln  v.  Qrandln.  49  N.  J. 
L.  508,  9  A  756:  Day  v.  Gardner,  42 
N.  J.  Bq.  199,  7  A  366. 

Pa, — Melroy  v.  Kemmerer.  218  Pa. 
381,  67  A  699,  120  AmSB  888,  11 
LRAN8  1018;  Fowler  v.  Smith,  168 
Pa.  689,  26  A744;  Hendrlok  v.  Thomas, 
106  Pa.  227. 

Tex. — Rotan  GriHwry  Co.  v.  Noble, 
36  Tex.  Civ.  A.  226,  81  BW  686. 

Wis. — ^Herman  v.  Sohleslnger,  114 
Wis.  382,  80  NW  4«0,  91  AmSR  922; 
Palmer  v.  Tager,  80  Wis.  91. 

SJng. — Curlewls  v.  Clark,  8  XbcOh. 
876.  See  also  Covlll  v.  GetCery.  2 
Ztolle  96,  81  Reprint  682. 

N.  B.— Weldon  v.  Vaughan,  18  N. 
B.  70. 

See  Hinckly  v.  Arey,  27  Me.  262. 

"A .  very  slight  advantage  to  one 
party  or  a  trifling  inconvenience  to 
the  other  Is  sufflclent  consideration 
to  support  a  contract  when  made  by 
a  man  of  good  capacity  who  Is  not  at 
the  time  under  the  Influence  of  any 
fraud.  Imposition  or  mistake."  Brie 
Forge  Co.  v.  Pennsylvania  Iron  Works 
Co.,  22  Pa.  Super.  550,  665. 

76.  Harlan  v.  Harlan.  20  Pa.  302. 
And  see  cases  supra  I  14  note  70.  and 
infra  I  47. 

77.  See  also  infra  If  32,  68,  80-90, 
96.  98. 

78.  U.  S.— Maxe  v.  Miller,  16  F. 
Cas.  No.  9,862,  1  Wash.  228. 

Cal. — Hogan  v.  Bums,  S3  P  621. 

Ida. — Heath  v.  Potlatch  Lumber 
Co.,  18  Ida.  42,  68,  108  F  843,  27 
LRANS  707  [clt  Cyc]. 

111.— Monroe  v.  Orr.  171  HI.  A  666. 

Ind. — Hancock  v.  Taden,  121  Ind. 
366,  23  NE  253,  16  AmSR  396,  6  LRA 
670;  Dupay  v.  Robblns,  1  Blackf.  473. 

Iowa. — Jacobs  v.  Jacobs,  130  Iowa 
10,  104  NW  489.  114  AmSR  402.  See 
Harrison  County  v.  Ogden,  188  Iowa 
677.  681.  108  ttW  461  felt  Cyc]. 

Ky.--Com.  v.  Miller,  5  T.  B.  Mon. 
206. 

Me.— Fuller  v.  Smith,  107  Me.  161, 
77  A  706;  Cushlng  v.  Wyman,  44  Me. 
121. 

Mass. — ^Rlndge  v.  Coleralne,  11  Gray 
167;  Howe  v.  Mackay,  6  Pick.  44. 

Mo. — Vinson  v.  Jordan  Lumber 
Co..  167  Mo.  A  201,  161  SW  199.  . 

N.  T.— MaoDonald  v.  Potter,  57 
Misc.  206,  107  NTS  916  [aS  126  App. 
Div.  »21,  110  NTS  1188}. 

N.  C. — Thomas  V.  Owyn»  18J  N.  C. 
480,  42  SB  904. 

Oh.— Detroit  F.  ft  M.  Ins.  Co.  v. 
Commercial  Ins.  Co.,  1  ClevLRee  81. 

OkL — Demlfl  Inv.  Co.  v.  McLaugh- 
lin. 80  Okl  20.  118  P  880. 

R.  I.— Heath  v.  Hofl;  18  R.  I.  262, 
27  A  228. 

8.  C. — Watson  v.  Owens,  80  8.  C.  !>. 
111. 

VL— Preston  v.  Grant,  84  VL  201. 

Ehig. — Graham  v.  Olbson,  4  Eixoh. 
768;  Paine  v.  Haaters,  Str7B78,  »S  Re- 
print 708. 

Can. — ^Weldon  v.  Vaughan,  6  Can. 
S.  C.  35. 

Ont. — Halst  v.  Grand  Trunk  R.  Co., 
26'Ont  19  [rev  on  other  grounds  22 
Ont.  A  5041. 

7».  Matheney  v.  El  Dorado,  82  Kan. 
720,  109  P  166,  28  LRANS  980;  Puller 
V.  Smith,  107  Me.  161,  77  A  706;  Well- 
ington v.  Monroe  Trotting  Park  Co., 
80  Ha.  496,  28  A  MS.  And  sea  Infra 
i  80. 


80.  U.  S.— Arkansas  City  First 
Nat.  Bank  v.  Leech,  94  Fed.  310;  Mo- 
Keen  V.  Morse,  49  Fed.  263,  1  CCA 
237;  Maze  v.  Miller,  16  F.  Cas.  No. 
9,362,  1  Wash.  328. 

Ala.— Karter  v.  Fields,  140  Ala.  362, 
37  S  206. 

Ark.- Blunt  v.  Williams,  27  Ark. 
374;  Ballard  v.  Noaks,  2  Ark.  46. 

Cal. — Hogan  V.  Bums,  88  F  681. 
See  also  Wlthera  v.  Hoore.  140  CaL 
691,  74  P  159. 

Colo. — Boston  Nowmarket  Gold  Mln. 
Co.  V.  Orme,  18  Colo.  A.  859,  71 
P  885*  Bamum  v.  Green,  IS  Cf>lo.  A. 
264,  67  P  767. 

Ga. — Georgia  R.  Co.  v.  Olds,  77  Ga. 
672;  BdwardSi  Bottling  Works  y.  jar- 
nagln,  11  Ga.  A.  162,  74  SB  1004. 

111.— American  v.  Rimpert,  76  HL 
228;  Allen.  V.  Breuslng,  82  111.  606; 
Fowley  v.  Thompson,  173  111.  A.  832; 
Tumbull  Joice  Lumber  Co.  v.  Chica- 
go Lumber,  eta,  Co.,  162  111.  A  347. 
.  Ind.— Frick  v.  Algeler,  87  Ind.  266; 
Western  Union  Tel.  Co.  v.  Buchanan, 
36  Ind.  429,  9  AmR  744;  Jones  v.  Mills, 
14  Ind.  436. 

Iowa. — Jacobs  v.  Jacobs,  180  Iowa 
10,  104  NW  489,  114  AmSR  402;  Jones 
v.  Fennlmore,  1  Greene  184. 

Ky.— Myers  v.  Korb,  60  SW  1108, 
21  KyL  163;  Reed  v.  Hippie.  40  SW 
251,  19  KyL  838;  Donnelly  v.  Pepper, 
91  Ky.  363,  IB  SW  879,  13  KyL  82; 
Peace  v.  Stennet,  4  J.  J.  Marsh.  449; 
Com.  V.  Miller,  6  T.  B.  Mon.  205;  Hag- 

fln  V.  Williamson,  6  T.  B.  Mon.  8; 
ayne  v.  Barnet,  2  A  K.  Marsh.  312; 
McDonald  T.  Fatten,  Ky.  Dec.  296. 

Me.— Fuller  v.  Smith,  107  Me.  161, 
77  A  706:  Wellington  v.  Monroe  Trot- 
ting Park  Co.,  90  Me.  496,  38  A  518; 
Toung  v.  Jones,  64  Me.  663,  18  AmR 
279;  Cuahlng  v.  Wyman,  44  Ue.  121; 
Bird  V.  Smith,  34  Me.  63,  66  AmD  635. 

Mass. — Borden  v.  Fine,  212  Mass. 
425,  98  NE  1073;  Worcester  Color  Co. 
V.  Henry  Wood's  Sons  Co.,  209  Mass. 
106,  96  NE  292;  Folsom  v.  Ballou 
Banking  Co.,  160  Mass.  661,  86  NB 
469;  Weddlgen  v.  Boston  Elastic  Fab< 
rlo  Co.,  100  Mass.  422;  Rlnge  v.  Cole- 
ralne,  11  Gray  157:  Howe  v.  Mackey, 
6  Pick.  44. 

Mich. — Wilkinson  v.  Long  Rapids 
Tp..  74  BUch.  68,  tl  NW  861. 

Minn. — Marlon  v.  Helmbadi,  68 
Minn.  214,  64  NW  886;  Duluth  Cham- 
ber of  Commerce  v.  Knowlton,  42 
Minn.  229,  44  NW  2;  Sobleskt  v.  St. 
Paul,  etc.,  R.  Co.,  41  Minn.  169.  42  NW 
862;  Washburn  v.  Winslow,  IS  Minn. 
32. 

Miss. — Burrus  v.  Gordon,  67  Miss. 
93. 

Mo. — Shaw  V.  Burton,  6  Mo.  478; 
Vinson  V.  Jordan  Lumber  Co.,  167  Mo. 
"A  201,  161  SW  199;  Taussig  v.  South- 
em  Hill,  etc.,  Co.,  124  Mo.  A.  209,  101 
SW  602;  Hensler  v.  Stlx.  113  Mo.  A 
162,  88  SW  108;  Frelermuth  v.  McKee, 
86  Mo.  A.  64;  Wllkeraon  v.  Bruce,  37 
Mo.  A  156. 

Nebr. — Sampaon  v.  Northwestern 
Nat.  L.  Ins.  Co.,  85  Nebr.  819,  122  NW 
302;  Van  Housen  v.  Broehl,  68  Nebr. 
348,  78  NW  628. 

Nov.— Wolf  V.  Humboldt  County, 
131  P  964.  ^  _  „ 

N.  H — Gowlng  V.  Thomas,  67  N.  H. 
299,  40  A  184;  Brown  v.  Spaulding, 
.  68  N.  H.  622,  i  A  MM-^VTaXatn  v.  m- 
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tion.'^  The  intention  of  the  parties,  which  is  of 
conno  oonto>Uin^,  nrast  be  determined  from  all  the 
eircamstaneeB  attendini;  the  tTanaaetion." 


17]  E.  Ezeention  of  the  Accord^L  Keoei- 
■ity."  Toconfltitateabartoanaetitmontheoriginal 
eldm  or  demand  the  accord  most  be  folly  ezecntedf** 


llott.  57  N.  H.  511 ;  Clark  v.  Dlnamore, 
6  N.  H.  126. 

N.  J. — Morris  Canal,  etc.,  Co.  v. 
Van  VofBt,  21  N.  J.  L.  100;  Oliver 
V.  PhalpB,  20  N.  J.-L.  180. 

N.  Y.---l]«y  T.  Roth.  18  N.  T.  448: 
HcKnlKht  V.  Dunlop,  6  N.  T.  537,  55 
AmD  370;  Van  Aiken  v.  New  York,  18 
App.  Dlv.  89,  45  NYS  467;  Tllton  v. 
Alcott.  16  Barb.  598;  Geary  v.  Page, 
22  N.  Y.  Super.  290;  Levenaon  v.  Gil- 
len  Pub)  Co.,  30  Miso.  464,  62  NYS 
472:  Elkan  v.  Hltchcodk,  15  Ulac.  218, 
86  NYS  788;  Platts  v.  Walrath,  Lalor 
£9;  Hawley  v.  Poote,  19  We&d.  51S. 

N.  C. — Thomas  v.  Qvyn,  111  N.  C 
460,  42  SE  904;  sute  Bank  LltUe- 
john,  18  N.  C.  568. 

Oh. — Detroit  F.  ft  M.  Inm.  Co.  v. 
Commercial  Ine.  Co.,  1  ClevUlec  81. 

OkL — Demlng  Inv,  Co.  v.  MclJaugh- 
im,  80  Okl.  20,  118  P  308. 

Pa. — Gtrard  F.  &  M.  Ins.  Co.  v. 
Canan.  195  Pa.  689,  46  A  115;  Kraueer 
V.  MoCnrdy,  174  Pa.  174,  84  A  618; 
Stone  V.  Miller,  16  Pa.  450;  Sprune- 
bercer  Dentler,  4  Watts  126;  Tuck- 
er T.  Murray,  8  Pa.  Dint.  497. 

'XL  L— HoaUi  T.  Doyle,  18  R.  L  262. 
S7  ASU. 

B.  C.— Smith  T.  KmUl  4»  S.  C  L. 
S18;  Watson  v.  Owens^  8.  C.  U  111. 

8.  D. — Carpenter  v.  Chicarq,  etCt  R. 
CO:,  7  &  D.  684.  64  NW  1120. 

Tex. — Gul^  etc.,  R.  Co.  v.  Gordon, 
70  Tex.  80,  7  SW  69B;  Ermth  County 
V.  Robinson,  30  Tex.  436. 

Vt.— Brlgrham  v.  Dana,  29  Vt.  1; 
Ulller  V.  Holden,  18  Vt.  337. 

Wash. — Seattle,  etc,  R.  Co.  Seat- 
tle-Tacoma  Power  Co.,  68  Wash.  639, 

116  P  289;  Rogers  t.  Siwkane,  9 
Wash.  168,  37  P  800. 

W.  Va. — ^Wellsburs  First  Nat.  Bank 
T.  Klmberlands,  16  W.  Va.  555. 

Eng. — Hall  v.  Flookton,  16  Q.  B. 
1089,  71  ECL  1089,  4  EngL&Eq  185, 

117  Reprint  1179;  Ernes  v.  Wlodow- 
son.  4  C.  &  P.  151,  19  ECL.  461;  Drake 
V.  Mitchell,  3  East  251,  102  Reprint 
594;  Hardman  v.  Belthouse,  9  M.  & 
W.  696;  Paine  v.  Masters.  Str.  678,  93 
Reprint  708;  Heathcote  v.  Crook- 
jihankf,  2  T.  R.  24,  100  Reprint  14. 

B.  Ci — Oumey  Braden,  1  B.  C. 
474. 

N.  R— Crockett  v.  Macfarlane,  33 

N.  B.  29. 

Oht. — Olascott  V.  Cameron,  10  Ont. 
L.  899;  Mason  t.  Johnston,  20  Ont. 
A.  412;  Blackley  v.  McCabe,  16  Ont.  A. 
295;  Haist  T.  Grand  Trunk  R.  Co,  28 
Ont.  19  [rev  on  other  grounds  28  Ont. 

A.  604];  Thomas  t.  Molloryr  6  U.  C  Q. 

B.  S21. 

[a]  Aoosptane*  deflaed  m  nUs- 
flwtlmi  tar  soue  statutes^— "Accept- 
ance, by  the  creditor,  of  the  considera- 
tion of  an  accord  extinguishes  the 
obligation  and  Is  called  satisfaction." 
Cal.  Civ.  Code  (1857)  §  1523;  Crelgh- 
ton  V.  Gregory,  142  Cal.  84,  41,  75  P 
669;  N.  D.  Rev  Codes  (1S95)  <  8826. 

[b]  An  act  of  the  will  in  addi- 
tloa  to  tho  aotoal  rsoe^iit  of  the  thing 
glTsn  Is  essential  to  constitute  ac- 
ceptance, Hardman  v.  Bellhouse,  9 
M.  &  W.  696.  And  see  Jacobs  v.  Day, 
6  Misc.  410,  25  NYS  763;  Weldon  v. 
Vaufchan,  5  Can.  S.  C.  35. 

[cj  Applloatlons  of  wvdm. — (1) 
Where  pialntlfF  was  injured  by  the 
operation  of  an  elevator  In  which  she 
was  being  transported  from  one  floor 
to  another  In  defendants'  store,  her 
failure  to  reply  to  a  letter  proposing 
that  defendants  would  continue  to  pay 
for  her  board  end  attention  at  a  hos- 
pital, if  she  assured  them  that  she 
would  make  no  additional  demand  on 
account  of  her  injury,  did  not  con- 
stitute an  accord  and  satisfaction. 
Hensler  v.  Stix,  113  Mo.  A.  16S,  88 
8W  108.  (2)  Defendant  was  indebted 
to  plaintiff  In  the  sum  of  one  hundred 
■and  sixty-three  dollars,  and  executed 

S.  lease  to  plalntlft  of  mining  property 
or  three  months,  wherein  It  was  pro- 


vided that  the  royalties  should  be 
credited  on  plalntllTs  claim.  During 
the  three  months  there  was  thus 
credited  about  sixty-six  dollars,  when 

{ilaintlff  surrendered  the  lease,  and 
ater  brought  suit  for  the  balance.  Xt 
was  held  that  the  execution  and  ac- 
ceptance of  the  lease  did  not  consti- 
tute an  accord  and  satisfaction.  Bos- 
ton Newmarket  Gold  Mln.  Co.  v. 
Orme,  18  Colo.  A.  359,  71  P  886.  (8) 
The  refunding  of  the  amount  paid 
for  sending  a  telegram  and  the  accep- 
tance  of  the  same  do  not  prevent 
the  recovery  of  the  full  penalty  fixed 
by  a  penal  statute  for  failure  to  com- 

tily  with  its  requirements,  unless  it 
s  agreed  to  be  accepted  in  full  of  all 
the  party  has  a  right  to  recover  by 
vlrtne  of  the  provisions  of  the  statute. 
Western  Union  Tel.  Co.  v.  Brlghtwell, 
94  Oa.  4S4,  21  SB  618;  Western  Union 
TeL  Co.  T.  Moss,  98  Oa.  494,  21  8E 
68;  WoBtem  Union  Tel.  Co.  v.  Taylor, 

84  Ga.  408,  11  SB  888,  8  LRA  188; 
Western  Union  Td.  Co.  t.  Budhanan, 

85  Ind.  428,  8  AmR  744. 

[d]  OMag  eondltloaal  Moslpt^ 
If  the  creditor  merely  gives  a  receipt 
conditioned  to  be  in  full  payment  ^f 
a  claim  for  credit  by  the  debtor  be 
Just,  there  is  no  accord  and  satisfac- 
tion. Marshall -Wells  Hardware  Co. 
T.  Moody,  92  Minn.  66,  99  NW  366. 

[el  FresoittpUon  M  to  aootn^anoe 
in  satlafsotlon^d)  The  security  for 
the  debt,  given  by  different  parties 
for  a  different  sum,  will,  In  the  ab- 
sence of  proof  of  intention  of  the 
parties,  be  presumed  to  be  accepted 
only  as  collateral  security  and  not  In 
satisfaction  of  the  debt.  Jones  v. 
Johnson,  8  Watts  &  S.  <Pa.)  276.  88 
AmD  760.  (2)  But  where  the  maker 
of  a  note,  the  liability  on  which  was 
in  dispute,  made  a  cash  payment 
and  a  promise  of  a  further  payment 
within  a  certain  time,  this  was  suf- 
flclent  to  justify  the  Inference  of  an 
acceptance,  and  action  by  the  holder 
of  the  note  must  be.  not  on  the  note, 
but  on  the  new  promise.  Worden  v. 
Houston,  92  Mo.  A.  871.  _ 

81.  U.  S. — Maze  v.  Miller,  18  F. 
Cas.  No.  9,362,  1  Wash.  828. 

Ala. — Montgomery  v.  Shirley,  169 
Ala.    289,  242.  48  S  679  [clt  Cycl-  , 

Ida. — ^Heath  v.  Potlatch  Lumber 
Co..  18  Ha.  "42,  63,  108  P  843,  27 
LRAN8  707  [clt  Cyc]. 

Ind, — ^Wlpperman  v.  Hardy,  17  Ind. 
A.  142,  46  NE  687.  And  see  Renlhan 
V.  Wright,  125  Ind.  636,  26  NB  822, 
21  AmSR  249,  9  LRA  614. 

Iowa. — Rustler  Realty  Co.  v.  Sweck- 
er,  134  Iowa  679.  112  NW  169;  Jacobs 
V,  Jacobs.  130  Iowa  10.  104  NW  489, 
114  AmSR  402:  Perln  v.  Cathcart,  116 
Iowa  653,  89  NW  12;  Jones  T.  Fenni- 
more,  1  Greene  146. 

Me. — Pomeroy  v.  Prescott,  106  Me. 
401,  76  A  898,  138  AmSR  347,  21  Ann 
Cas  674  (under  statute);  Mayo  v. 
Lelghtpn,  101  Me.  68.  63  A  298. 

Md. — ^Baker  T.  Safe  Deposit,  etc.. 
Co..  90  Md.  744,  46  A  1028,  78  AmSR 
468. 

Mich.— Goldsmith  v.  Llchtenberg, 
139  Mich.  168,  102  NW  827. 

N.  Y.— Elkan  v.  Hltchcook,  IB  Miso. 
218.  36  NTS  788;  Mitchell  v.  Hawley, 
4  Den.  414,  4?  AmD  260. 

N.  C. — Colvard  v.  Carolina,  etc.,  R. 
Co.,  151  N.  C.  522,  66  SE  570;  State 
Bank  v.  Littlejohn,  18  N.  C.  566. 

Pa.— Heam  v.  Klehl,  88  Pa.  147,  80 
AmD  472;  Stone  v.  Miller.  16  Pa.  450; 
Brenner  v.  Herr,  S  Pa.  106;  Laughead 
v.  Prick  Coke  Co.,  28  Pa.  Co.  97  [aff 
209  Pa.  368,  58  A  685,  103  AmSR 
1014]. 

See  Paulson  v.  Ward  County,  23  N. 
D.  601,  137  NW  488,  42  UtANS  111 
(dictum). 

And  see  oases  cited  supra  notes 
78-80.  L 

[a]  num  •mm  BsHher  fflvtav  tm 
mte&gkKoam  la  MtlafaotUm  under  ths 


following  clrcumstancea:  Plaintiff 
assignee  an  endowment  policy  as  se- 
curity for  a  loan.  On  maturity  of 
the  policy  defendant  collected  it,  send- 
ing plaintiff  a  statement  of  the  bal- 
ance he  claimed  to  be  due  the  latter, 
together  with  a  check  for  such 
amount.  A  dispute  arising  as  to  the 
amount  due,  plaintiff  said  be  would 
keep  the  check  and  sue  for  the  bal- 
ance, whereupon  defendant  told  him 
to  sue.  Jacoby  v.  Black.  118  NTS 
1067. 

[b]  Wo  soooxd  and  MttitMllMi  Of 
partBanh^  UaMUUes  as  betwem  sur- 
Tlvlng  partners  and  personal  repre- 
sentatlTes  of  deceased  partner  see 
Baker  v.  Safe  Deposit,  etc.,  Co..  90 
Md.  744,  46  A  1028,  78  AmSR  463. 

88.  Creighton  v.  Gregory.  142  CaL 
34.  76  P  59%. 

88.    See  also  Infra  |  48  note  22. 

84.  U.  S. — Memphis  v.  Brown.  20 
WaU.  289,  22  L.  ed.  264  ;  Crow  v.  Kim- 
ball Lumber  Co.,  69  Fed.  61,  16  CCA 
127;  Way  v.  Russell,  83  Fed.  6;  LaU- 
pee  V.  Pecholler,  14  F.  Cas.  No.  8,101, 
2)  Wash.  180;  Mase  v.  Miller,  16  F. 
Cas.  No.  9,362,  1  Wash.  328;  U.  S. 
y  Clarke,  24  P.  Cas.  No.  14.812. 
Hempst.  816. 

Ala.— Montgomery  v.  Shirley,  169 
Ala.  289,  242,  48  S  679  [clt  Cyc]; 
Smith  T.  EU-od,  122  Ala.  269,  24  S  994; 
Cobb  v.  Malone,  86  Ala.  671.  8  8  6. 

Arlx. — Howard  v.  Norton-Monan 
Commercial  Co..  11  Aris.-168,  89  P  841. 

Ark. — North  State  F.  Ins.  Co.  v. 
Dlllard,  88  Ark.  478,  115  SW  154; 
Grimmett  v.  Ousley,  78  Ark.  804,  306. 
94  SW  694  fquot  Cyc];  Martin-Alex- 
ander Lumber  Co.  v.  Johnson,  70  Ark. 
215.  66  SW  924;  Reynolds  v.  Iley- 
nolds,  65  Ark.  869,  18  SW  377;  Heas- 
let  V.  Spratlin,  64  Ark.  185,  15  SW 
461;  Crary  v.  Ashley,  4  Ark.  203;  Pope 
V.  Tunstall,  2  Ark.  209;  Mallard  v. 
Noaks,  2  Ark.  45. 

Cal.— Hogan  v.  Bums,  33  P  631; 
Holton  V.  Noble.  83  Cal.  7,  23  P  58: 
Simmons  v.  Oullahan,  75  Cal.  508,  17 
P  543;  Simmons  v.  Hamilton,  £6  Cal. 
498. 

Colo.— Tabor  Mines,  etc.  Co.  v. 
Newell,  18  Colo.  A.  620,  72  P  804. 

lA^^SP-^^tSS****  ^-  ^rnlns.  M  Conn. 
108,  21  A  1008;  Scutt's  App.,  48  Conn. 

Dak. — Jones  v.  Matthleson,  2  Dak. 
523.  11  NW  109. 

,o?'^-^^?5'/o'A  Abranis.  24  Fla. 
181,  2  S  278;  May  v.  (3anibfe,  14  Pla. 

467. 

Oa.— Long  V.  Scanlan,  105  Ga.  424. 
81  SE  486;  Chamblee  v.  Davie,  88  Ga. 
205,  14  SE  195-  Brunswick,  etc.,  R. 
Co.  V.  Clem.  80  Ga.  634,  7  SK  84- 
Engllsh  V.  Held,  66  Qa.  240;  Lowry 
V.  Sloan.  61  Ga.  638;  Molyneaux  v. 
Collier,  13  Ga.  406. 

Hawaii.— Hackfeld  v,  BaL  4  Ha- 
w&ll  478 

III.— Jacobs  V.  Marks,  182  HI.  B33. 
56  NE  154;  Harding  v.  Commercial 
Loan  Co.,  84  111.  251;  Simmons  v 
Clark,  56  III.  96;  Braunlnger  v.  Na- 
tional Light,  etc.,  Co.,  147  111.  A.  4; 
Spire  V.  Lovell,  17  111.  A.  669;  Irwin 
V.  Atkins,  7  111.  A.  17. 

Ind. — ^Anderson  v.  Scholey,  114  Ind. 
563,  17  NB  126:  Elchholtz  v.  Taylor. 
88  Ind.  88;  Jackson  t.  Olhistead.  87 
Ind.  92;  Deweese  v.  Cheek,  35  Ind- 
514;  Coqulllnrd  v.  French,  19  Ind.  274- 
Harbor  v.  Morgan,  4  Ind.  158;  Wood- 
ruff v.  Dobbins.  7  Blackf.  582. 

Iowa. — Bradley  v.  Palen,  78  Iowa. 
126,  42  NW  623;  Ogilvle  v.  Hallam. 
58  Iowa  715.  12  NW  730;  Bryan  v. 
Braxll,  62  Iowa  350,  3  NW  117;  Merrv 
V.  Allen.  39  Iowa  286;  Woodward  v. 
Wlllard,  33  Iowa  542;  Hall  V.  Smith. 
10  Iowa  45;  Prentress  v.  Markle,  z 
Greene  553;  Jones  v. '  Fennlmora,  X 
Greene  134. 

:  Ky.— Elliott  T.  Dasey,  8  T.  &  Hon. 
I  268;  McKeen  v^^^leed,  LltL  SeL  Cam. 
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^eas  the  agreemeat  or  promiie,  instead  of  the  |  performanee  thereof,  is   aeeepted  in  8atisftu>- 


12  AmD  318;  Qroshon  v.  Orant, 
r>ec  268. 

Me.  May  V.  Ij«lshton,  101  Me. 

'3  A  298;  White  v.  Gray,  «8  He.  57»; 
loim^  V.  Jones,  64  Me.  &68.  18  AnoR 
•  9:  DufUer  v.  Kennedy.  63  Me.  465; 
^eed  -V.  PlBh.  69  Me.  868;  Webb  v. 
^tuar^  69  Me.  866;  Brtigg  v.  Pierce, 
>3  Me.  <5:  Mansur  v.  Keaton,  48  Me. 
146;   Oushlne  V.  Wyman,  44  Me.  121. 

Md.  Flack  T.  Oarland,  8  Md.  188. 

Aila.ss. — Prest  v.  Cole,  188  Mass.  283, 
S7  me:  264;  Field  v.  Aldrich,  162  Mass. 
j87.  39  KE  288;  Herrmann  v.  Oreutt, 
152  Mua.  406.  26  NE  736:  Dooley  v. 
E'otter,  148  Mass.  148,  IS  NK  4*9; 
Stults  -v.  Newhall.  118  Mass.  88;  Clif- 
ton V.  UtchOelcL  106  Mass.  84:  Cos- 
tello  V.  Cady,  102  Mass.  240;  Dehon 
V.  Stetaon.  9  Mete.  341;  Cary  v.  Ban- 
croft,  14  Pick.  816.  26  AmD  SB8. 

Mich. — Henderson  v.  McRae,  148 
Mich.  324,  827,  111  NW  10B7  [cit  Cyc] ; 
Burr's  Damascus  Tool  Works  v.  Pen- 
Inaular  Tool  Mfff.  Co.,  143  HlCh.  417, 
105  858;  Browning  t.  Crouse.  48 

Mich.  489.  5  NW  «<4. 

Mtim. — -Marlon  v.  Heimbacb.  62 
Minn.  214,  64  NW  S8K;  Cannon  KlT«r 
Mtra.  Ateoa  t.  Rogers,  46  Minn.  ST6, 
49  MW  128:  Ifossie  t.  Empire  Iium- 
ber  Cc,  41  Minn.  648.  43  NW  476. 

Miss.— Starling  v.  Wyatt,  27  S  628; 
Taxoo.  etc.,  R  Co.,  v.  Fulton,  71  Miss. 
385.  14  S  271:  Bibrus  v.  Gordon.  67 
MlsB.  93;  Whitney  v.  Cook,  63  Miss. 
551;  Guion  T.  DohM-ty,  43  Miss.  638; 
Helm  V.  Carron.  19  Miss.  881,  49  AmD 
65;  Barnes  v.  Lloyd.  2  Miss.  684. 

Mo. — GotC  V.  Mulholland,  28  Mo. 
397;  Slover  t.  Rock,  96  Mo.  A.  336,  70 
SW  268;  Gerhart  Realty  Co.  v.  North- 
ern Assur.  Ca,  94  Mo.  A.  356,  68  SW 
86;  Vlnlng  v.  Franklin  F.  Ins.  Co., 
89  Mo.  A.  311;  Barton  t.  Hunter.  69 
Mo.  A.  610;  Gtboney  v.  German  Ins. 
Co.,  4S  Mo.  A.  186. 

Nebr. — Frederick  v.  Moran,  90  Nebr. 
88,  89,  132  NW  935  [clt  Cycj:  Omaha 
P.  Ins.  Co.  V.  Thompson.  60  Nebr. 
MO   70  NW  80. 

N.  H. — Oowlng  V.  Thomas,  67  N.  H. 
399.  40  A  184;lCidder  v.  Kidder.  63 
N.  H.  661 ;  Kenniston  v.  Bartiett, 
46  N.  H.  617;  Woodward  v.  Miles,  24 
X.  H.  289;  Banlett  v.  Moore,  21  N.  H. 
336:  Clark  v.  DlnHmore.  6  N.  H.  186. 

N.  J. — Oliver  V.  Phelps.  20  N.  J.  L. 
180;  Longstreet  V.  Ketcnam,  1  N.  J.  L. 
170;  WatU  T.  Freuche,  19  N.  J.  Bq. 
407. 

N.  M.— ArmUo  v.  Abeytla,  B  N.  M. 
B33,  25  P  777;  Frlok  v.  Joseph,  2  N. 
U.  138. 

N.  T. — Mance  Hossington,  205  N. 
T.  33,  98  HF.  203;  Bandman  v.  Finn, 
185  N.  T.  508,  78  NE  175,  12  LRANS 
1134  and  note:  Nassoiy  v.  Tomlinson, 

118  N.  T.  326,  42  NE  716,  51  AmSR 
«9S  and  note;  Kromer  v.  Helm.  75  N. 
T.  674,  31  AmR  491;  Noe  v.  Christie. 
SI  N.  Y.  270;  Day  t.  Roth.  18 
N.  T.  448;  Brooklyn  Heights  R.  Co. 
T.  Brooklyn  City  R.  Co.,  151  App.  Div. 

.  46S,  13S  KYB  990;  Goffe  t.  Jones,  183 
App.  DiT.  864.  117  NTS  407  {foil 
Silver  Y.  Rebhun,  136  App.  DlT.  923, 

119  NTS  1146];  Schramm  v.  Brook- 
lyn Heights  R.  Co.,  36  App.  Dlv.  834. 
S4  NTS  945;  Smith  v.  Cranford, 
SI  Hun  318,  82  NTS  376  [aff  166  N. 
T.  840.  49  NE  1104J:  Campbell  v. 
Hurd,  74  Hun  235,  28  NTS  468;  Pan- 
aerbciterv.  Waydell,  21  Hun  181;  Ob- 
born  V.  Robblns,  37  Barb.  481  [rev  on 
other  fcrounds  86  N.  T.  365,  2  Transcr. 
A.  319,  4  AbbPrNS  16]:  Brennan 
T.  Ostrander.  50  N.  T.  Super.  426; 
Cloagh  V.  Murray,  26  N.  T.  Super. 
I:  Colt  v.  O'Connor,  69  Misc.  83,  109 
SYS  689;  Dolsen  v.  Arnold,  10  HowPr 
E!8;  Mitchell  v.  Hawley,  4  Den.  414,  47 
AmD  260;  Clark  v.  Rowling,  LAlor 
14S:  Rump  V.  Phcenlx,  6  Bill  810; 
Brooklyn  Bank  DeOrauw.  28  Wend. 
tit,  86  AmD  669 ;  Evans  v.  Wells,  22 
Vend.  834  ;  Hawley  v.  Foote,  19  Wend. 
m :  Daniels  v.  Hallenbeck,  19  Wend. 
401 ;  RusmU  V.  L.ytle,  6  Wend.  3>e,  23 
AnD  S3T:  Vatkbison  v.  lagleabjr.  B 
Mna  '* 


T.  Atfantld  Coast  LIbs 


R.  Co..  167  N.  C.  44,  72  SE*801;  A  D. 
Puffer,  etc.,  Mfg.  Co.  v.  Lucas,  112  N. 
a  377,  17  SE  174,  19  L.RA  682. 

N.  D.— Webster  v.  McLaran,  19  N. 
D.  751,  128  NW  395:  Amett  V.  Smith, 
11  N.  D.  55,  88  NW  1037. 

Oh. — Frost  V.  Johnson,  8  Oh.  393; 
Ellis  V.  Bitier,  2  Oh.  89,  16  AmD  634; 
Conrad  v.  Barr,  29  Oh.  Clr.  Ct.  168. 

Okl. — Houston  t.  Wagner,  28  Okl. 
867,  114  P  1106. 

Or- — Smith  T.  Poster,  6  Or.  44. 
Pa.— Hosier  v.  Hursh,  161  Pa.  416, 
26  A  62;  Braunn  v.  Keally,  146  Pa. 
519,  23  A  28  AmSR  811:  Savage 
V.  Everman,  70  Pa.  31.6,  10  AmR  676; 
Kerr  v.  O'Connor,  63  Pa.  341 ;  Keen  v. 
Vaughan,  48  Fa.  477;  Schilling  v. 
Durst.  42  Pa.  126;  Blackburn  v.  Orms- 
by,  41  Fa.  97;  Hearn  v.  Klehl,  38  Pa. 
147,  80  AmD  472;  Reed  v.  Martin,  29 
Pa.  179;  Brenner  v.  Herr.  8  Pa.  106; 
Spruneberger  v.  Dentler,  4  Watts  126; 
Erie  Forge  Co.  V.  Pennsylvania  Iron 
Works  Co.,  22  Pa.  Super.  550;  Shoe- 


63:  HleskeU  T.  CDonndl,  13  Fhlla. 
306:  lADce  v.  Ashton,  2  WklvNC  306; 
Philadelphia  -v.  Devlne,  1  WlcfyNC  368. 

R.  L— Pettis  V.  Ray.  12  B.  L  344; 
Clarke  t.  Hawkins,  6  R  I.  219. 

S.  C— Smith  V.  KeeL  49  8.  C.  U 
81S;  Hyams  v.  L/evy,  28  8.  0.  H  868. 

S.  D. — Carpenter  v.  Chicago,  etc., 
R.  Co.,  7  S.  D.  684,  64  NW  1120. 

Tex. — -Miller  v.  Dallas  Consol.  Elec- 
tric SL  R.  Co.,  133  SW  866,  868 
[clt  Cyc]  :  Gulf,  etc^  R  Co,  v.  Har- 
riett. 80  Tex.  78,  15  SW  566;  Oulf, 
eta,  R  Co.  V,  Gordon,  70  Tex.  80,  7  SW 
695;  Overton  v.  Connor.  50  Tex.  113; 
McOehee  v.  Shafer.  16  Tex.  198;  Ant- 
rey  v.  Cannon,  11  Tex.  110;  Soathem 
Nat.  Bank  v.  Curtis,  {Civ.  A.)  36  SW 
911. 

"Utah. — ^Whitney  v.  Rlchapds,  17 
Utah  226,  63  P  1112. 

VL — Boston,  etc,  R  Co.  v.  Union 
Mut  F.  Ins.  Co..  83  Vt  664,  77  A 
874:  Manley 'T.  Vermont  Mut.  F,  Ina 
Co.,  78  Vt  331,  62  A  1020,  6  AnnCas 
662  and  note;  Piper  v.  Kingsbury,  48 
Vt  480;  Rising  v.  Cummings,  47  Vt 
346  ;  Oleason  v.  Allen,  27  Vt  364. 

Va. — Rorer  Iron  Co.  v.  Trout,  83 
Va.  397,  2  SE  718,  6  AmSR  286. 

Wash. — Rogers  v.  gpokane,  9  Wash. 
168.  87  P  800. 

Wis.— Ball  V.  McQeoch,  81  Wis.  160, 
47  NW  610 ;  Sleber  v.  Amunson,  78 
Wis.  679,  47  NW  1126;  Schllt*  v. 
Meyer,  61  Wis.  418,  21  NW  243  ;  Otto 
V.  Klauber,  23  Wis.  471 ;  Palmer  v. 
Yager.  20  wis.  91. 

Eng.— Hall  v.  Flockton,  16  Q.  B. 
1039,  71  ECL.  1089,  4  EngL&Eg  185, 
117  Reprint  1179 ;  Parker  v.  Rams- 
bottom,  3  B.  A  C.  267,  10  ECL  69, 
107  Reprint  729 ;  Stracy  v.  Bank  of 
England,  6  Blng.  764,  19  ECL  837. 
180  Reprint  1471 ;  Peytoe's  Case,  9 
Coke  77b,  77  Reprint  84?  :  Bolston  v. 
Baxter.  Cro.  Ells.  304,  78  Reprint  666; 
Andrew  v.  Boughey,  t^er  75a,  78  Re- 
print 160;  Evans  v.  Fowls,  1  Bxch. 
601 ;  -Lynn  v.  Bruce,  S  H.  bL  317,  126 
Reprint  671 ;  Cock  T.  Hunny  Church, 
2  Keb.  690.  84  Remint  434  ;  Bree  v. 
Sayfcr,  8  Keb.  tiC  S*  Reprint  207: 
Allen  V.  Harris,  >1  Ld.  Raym.  122,  91 
Reprint  978 ;  Richard  v.  Bartiett,  1 
Leon.  19,  74  Reprint  17.  1  ERC  398; 
Toung  V.  Rudd,  6  Mod.  86,  87  Reprint 
586 ;  Reeves  v.  Heame,  1  M.  &  W. 
828  ;  Cumber  v.  Wane,  Str.  426,  93 
Reprint  613 ;  Heathcote  V.  Crook- 
Khanks,  3  T.  R  24,  100  Reprint  14 ; 
Case  V.  Barber,  T.  Raym.  460.  83  Re- 
print 235.  1  ERC  403;  7  Halsbury  J* 
Eng.  p  443. 

Ont — Stewart  v.  Hawson,  7  U.  C. 
C.  P.  168:  Macfarlane  v.  Ryan.  24 
U.  C.  Q.  B.  474. 

Alta. — Rumely  Co.  v.  Oorham,  2 
DomLR  836,  882,  20  WestLR  327 
[quot  Cyc]. 

See  infra  I  98. 

fa]  AaaiaatiOM  of  rnle^d)  The 
Jtfense  m  accord  and  satisfaction  is 
M<  mad*  ovt  by  showing  that  plain- 


tiff promised  to  aocept.  for  labor  per- 
formed by  him,  a  deed  of  land  from 
a  third  person  in  satisfaction,  the 
deed  being  executed  but  not  deliv- 
ered. Burgess  V.  Denlson  Paper 
Mfg.  Co.,  79  Me.  266.  9  A  726.  (2) 
Where,  pending  an  action  of  replevin. 
It  was  agreed  between  the  parties 
that  plaintiff  should  dismiss  the  suit 
and  defendant  should  deliver  to  plain- 
tiff certain  property  In  controversy 
therein.  It  was  held  that  the  agree- 
ment did  not  amount  to  an  accord 
and  satisfaction  which  would  bar  the 
action  until  delivery  was  actually 
made.  Ogllvle  v.  Hallman,  S8  Iowa 
714.  12  NW  730.  (3)  An  agreement 
to  submit  a  matter  In  dispute  to  ar- 
bitration, which  is  not  followed  by 
Its  submission.  Is  an  accord  without 
satis^tlon.  Welch  v.  Miller,  70  Vt 
108,  39  A  749.  (4)  A  contract  by  which 
a  Judgment  creditor  is  given  the  priv- 
ilege of  satisfying  the  judgment 
within  a  prescribed  time  In  a  certain 
manner  and  In  a  certain  amount  and 
whereby  the  parties,  in  default  of 
this  being  done^  are  relegated  to  their 
original  rights  under  Uie  Judgment, 
and  payments  made  under  the  con- 
tract to  be  credited  upon  the  Judg- 
ment, and  not  to  be  recoverable  m 
any  event.  Is  not  In  Itself  an  accord 
and  satisfaction.  Performance  la 
necessary.  Tabor  Mines,  etc.,  Ca  v. 
Newell.  18  Colo.  A.  620.  72  P  8041 
(6)  Where  plalntitC  had  agreed  to 
purchase  certain  land  of  defendant, 
who  had  agreed  to  convey  the  same, 
and  the  title  tendered  by  defendant 
was  claimed  to  be  Insufflcient  by 
plaintiff,  and  defendant  had  offered  to 
return  to  plaintiff  four  hundred  and 
seventy-flve  dollars  of  the  five  hun- 
dred dollars  paid  by  plaintiff  under 
the  contract  at  some  future  time, 
and  thereafter  defendant  declined  to 
pay  that  sum,  the  agreement  did  not 
amount  to  an  accord  and  satisfaction, 
and  did  not  affect  the  rights  of  the 
tiartles  as  evidenced  by  the  written 
contract  of  sale.  Amett  v.  Smith, 
11  N.  D.  66,  88  NW  1037.  (6)  De- 
fendant was  in  default  in  an  agree- 
ment to  purchase  stock  from  plain- 
tiff, and,  after -suit  brought,  entered 
into  an  agreement  under  seal  with 
plaintiff  for  the  release  by  the  latter 
of  all  claims  In  the  action,  provided 
defendant  should  pay  a  certain  aura 
on  or  before  June  1.  On  May  31, 
and  again  on  June  1,  defendant  went 
to  plaintiffs  office  to  settle  according 
to  agreement,  but  was  told  on  both 
days  that  plaintiff  was  out  of  town. 
On  June  8,  and  again  In  October,  he 
saw  plaintiff  ana  offered  to  settle, 
but  pmlntlff  refused.  It  was  held  that 
the  agreement  never  having  been  ex- 
ecuted, was  Ineffectual  as  an  accord 
and  satisfaction.  Prest  v.  Cole,  183 
Mass.  288.  67  NE  246.  (7)  Where  a 
suit  to  enforce  a  mechanic's  Hen  la 
settled  for  less  than  the  sum  In  con- 
troversy, on  the  oral  promise  of  one 
of  defendants  to  pay  the  balance,  and 
a  release  is  executed,  it  is  not  an  ac- . 
cord  and  satisfaction  which  will  pre- 
vent plaintiff  trom  maintaining  suit 
against  such  defendant  on  his  prom- 
ise to  pay  the  balance,  alnee  the 
agreement  of  settlement  was  not 
fully  executed.  Wens  v.  Meyersohn, 
59  App.  DIv.  180,  68  NTS  1091. 

[b]  The  assumption  of  obliga- 
tions to  third  persons  for  a  por- 
tion of  the  amount  agreed  upon,  with- 
out the  payment  of  such  obligations, 
is  not  a  satisfaction.  Omaha  F.  Ins. 
Co.  V.  Thompson,  SO  Nebr.  680,  70 
NW  30. 

[c]  An  agreement  to  take  up  an 
old  note  by  a  new  note  for  a 
smoUar  enm  is  not  an  accord  and 
satisfaction  unless  the  new  note  la 
executed  and  accepted.  Slover  v. 
Rock,  96  Mo.  A.  336,  70  8W  268. 

[d]  Oonditloaa]  accord. — If  an  ac- 
cord Is  expressed  to  be  conditional  on 
the  occurrence  of  any  uncertain 
even^  the  condition  must  be  fulfilled, 
otherwiae  there  is  no  js^mpleted  oo- 
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tidn.*"  An  accord  without  satisfaetion  is  no  bar, 
because  there  is  no  eodisideration  and  no  mutuality 
to  support  it;  the  creditor  has  no  means  of  obtain- 
ing satisfaction  by  enforcing  it,  and  of  course  de- 
rives no  satisfaction  directly  or  indirectly  from  it.^ 
PrttTsntaon  by  act  of  third  party.  The  operation 
of  the  rule  is  not  affected  by  the  fact  that  satisfac- 
tion was  prevented  by  the  act  of  a  third  party. 
The  promise  is  to  satisfy,  and  until  that 
promise  is  fulfilled  the  agreement  does  not  become 
binding." 

[$  18]  2.  Suflciency^— a.  In  OeneraL  An  ac- 
cord is  (ixecutory,  so  long  as  something  remains  "to 
be  done  in  the  future.*"  It  is  sufficiently  executed 
only  when  all  is  done  which  the  party  agrees  to 
accept  in  satisfaction  of  the  preexisting  obligation.^ 
All  that  is  reqmred,  however,  is  that  the  debtor 
should  have  executed  the  new  contract  to  that  point 
where  it  was  to  operate  as  a  satisfaction  of  the 
preexUting  liability. 

The  predm  tiling  agreed  to  be  accepted  in  satis- 


faction most  be  performed.  Performance  of  some- 
thing not  contemplated  by  the  agreement  will  not 
suffice." 

19]  b.  Time  and  Place  of  Performance.  If 
no  time  is  fixed  for  performance,  performance  within 
a  reasonable  time  will  be  sufficient.'"  If  time  of  per- 
formance is  fixed  by  the  agreement  it  must  be  per- 
formed at  that  time."  If  the  agreement  is  not  per- 
formed within  the  time  fixed,  suit  may  be  brought  on 
the  original  demand"  unless  the  time  of  performance 
be  enlarged  by  consent  of  the  creditor,**  or  unless 
performance  at  the  designated  time  is  waived^" 
and  even  then,  to  constitute  an  effectual  waiver, 
there  must  be  an  element  of  estoppel  or  a  valid 
consideration  in  what  is  relied  on.*" 

Where  no  place  is  named  for  payment  in  an 
accord,  it  is  the  duty  of  the  obligor  to  ascertain 
where  payment  was  to  be  made,  or  to  seek  the  obligee 
and  make  payment  to  him.** 

[$  20]  c.  Readiness  to  Perfozin  or  Tender  of 
Pttf omiaace.   Mere  readiness  to  perform  is  insufiB- 


Cord  and  satisfaction,  but  merely  an 
executory  asreement.  Thus  where 
notes  were  lost  after  a  number  of 
partial  payments  had  been  made 
thereon,  and  a  dispute  arose  as  to 
'the  amount  remaining  due,  a  written 
agreement  -  stipulating  that  If  the 
notes  were  found  the  debtor  was  to 
pay  all  over  a  stated  sum  shown  by 
the  notes  to  be  due,  but  if  a  less 
sum  than  that  was  shown  to  be  due 
the  creditor  should  refund  the  ex- 
cess, was  held  not  to  be  an  accord 
and  satisfaction  of  the  original  notes, 
when  these  were  afterward  found. 
Reese  v.  Hood.  99  Ga.  132,  24  SB  843. 

[e]  Sanity  wUl  not  ordinarUy 
eoinp«l  exeontlon  of  an  unexecuted 
accord.  McKean  v.  Read,  Lltt.  Sel. 
Cas.  <Ky.)  895,  12  AmD  818. 

85.  Grlmmett  v.  Ousley.  78  Arlt. 
804.  306,  94  SW  694  [quot  Cyc] ; 
Shoemaker  v.  Fegley,  14  Pa.  Dlst. 
850,  851  [quot  Cyc];  Rumely  Co.  v. 
Gorham,  1  DomLR  825,  832  [quot 
Cyc];  7  Halabury  L..Enfr.  p  443. 

[a]  Ttukt  the  promlve  Itself  may 
be  accepted  in  satisfaction  see  infra 
I  98.  See  also  White  v.  Gray,  €8  Me. 
679:  Coit  V.  Houston,  3  Johns.  Cas. 
<N.  Y.)  24S:  Hosier  v.  Hursh.  161  Fa. 
41B,  25  A  62  (all  to  the  effect  that 
where  a  new  promise  or  agreement 
has  been  accepted  In  satisfaction  of 
the  orlgrinal  claim,  a  tender  of  per- 
formance ot  such  new  promise  or 
agreement  is  a  aufllcienf  execution 
at  the  accord  to  oonetltute  satisfac- 
tion in  euch  a  case). 

86.  Bell  T.  Pitman,  143  Ky.  S21, 
126  SW  1026;  Gtlson  V.  Neason.  198 
Hasa.  6»S.  84  NB  864,  IT  LRANS 
1208;  Bmnt  v.  Oale,  6  Vt.  41 6j 
Rumely  Co.  v.  Qorham,  1  DomLR 
825.  882  [quot  Cyc). 

jal  Ama  an  an-eement  that  plaln- 
tlfl;  In  consideration  of  the  payment 
of  a  specifled  sum  In  a  few  days  by 
defendant  would  settle  his  suit, 
wherein  a  specified  sum  was  de- 
manded for  negligent  death,  doea  not 
bar  a  further  prosecution  of  the  suit, 
unless  followed  by  payment.  Carter 
V.  Chlcagro,  etc.,  R,  Co.,  186  Mo.  A. 
719.  119  SW  35. 

ST.  North  State  F.  Ins.  Co.  v.  Dll- 
lard,  88  Ark.  473,  116  SW  154  (as 
where  the  debtor  was  prevented  from 
making  payment  by  reason  of  a  writ 
of  garnishment  being  served  on  him 
at  the  suit  of  a  third  party  against 
the  creditor). 

sa.  See  also  infra  9  36  text  and 
notes  67,  68. 

Se.  Bragg  Pierce,  63  Me.  66; 
Arnett  v.  Smith,  11  N.  D.  65,  88  NW 
1037. 

90.  ElchholtB  V.  Taylor,  88  Tnd. 
38:  TherasBon  v.  Peterson,  S  Keyes 
(N.  T.)  686:  Sehwarttfager  v.  Pitts- 
burgh, etc.,  R  Co,  238  Pa.  168,  86  A 
lllS;  Pettis  T.  Ray,  IS  R  I.  844; 
'Babootik-T.  Bawfclna,  SS  Vt.  ^11.  See 


also  EMwards  v.  Bryan,  88  Oa.  248, 
14  SB  595. 

[a]    Bepndlatlon  hr  other  nuty.^ — 

Neither  the  repudiation  of  tne  con- 
tract nor  the  refusal  of  the  creditor 
to  accept  satisfaction  will  relieve  the 
other  party,  if  he  Insist  upon  enforc- 
ing the  contract,  from  performance 
on  his  part.  Bichholtz  v.  Taylor,  88 
Ind.  88,  46  (where  it  was  said;  "Such 
refusal  does  not  prevent  i>erformance. 
The  party  may  tender  the  thing 
agreed  to  be  accepted  In  payment, 
and,  if  it  should  be  refused,  he  may 
set  It  apart  for  the  other  party  and 
have  it  at  his  perlL  In  such  case, 
the  title  to  the  thing  Rendered  vesta 
In  the  i>arty  to  whom  the  tender  4s 
made"). 

91.  Dalrymple  v.  Oaig,  70  Mo.  A. 
149;  Laughead  v.  Frick  Coke  Co.,  209 
Pa.  368,  68  A  685,  103  AmSR  1014; 
Christie  v.  Cralge,  20  Pa.  430;  Hard 
V.  Burton,  62  Vt.  314,  20  A  269;  Bab- 
cock  v.  Hawkins,  23  Vt.  561. 

[a]  "This  Is  ordiaailty  a  matter 
of  latratloa*  and  should  be  evidenced 
by  some  express  agreement  to  that 
effect,  or  by  some  unequivocal  act 
evidencing  such>  a  purpose."  Babcock 
V.  Hawkins,  23  Vt  661,  563. 

[b]  Zxeontlon  held  mUSolenU— If, 
in  an  action  to  recover  for  work  and 
labor,  plaintiff  agrees  that,  If  defend- 
ant will  pay  the  attorney's  fees  and 
disbursements,  and  will  give  notes 
for  a  certain  sum,  he  will  accept  the 
arrangement  as  a  settlement  of  the 
matters  In  dispute,  and  will  discon- 
tinue the  action,  and  the  money  ia 
paid  and  the  notes  given  and  ac- 
cepted accordingly,  there  Is  a  auffl- 
dent  execution  and  the  fact  that  me 
of  the  notes  is  not  paid  does^ot  au- 
thorize a  rescission  and  a  recovery 
on  the  original  contracL  Nathan  T. 
Smith,  24  Misc.  374,  63  NTS  266. 

[c]  Whevf  aa  Inaolvant  deMo> 
pmpe— d  iMalrtny  a  oompromla*  with 
his  creditors  by  giving  a  note  signed 
by  one  8,  as  surety,  for  a  given  per- 
centage on  his  demands.  In  full  dis- 
charge of  the  same,  which  arrange- 
ment was  agreed  to  by  plaintiffs, 
provided  the  other  creditors  of  de- 
fendant acceded  thereto,  and  such 
assent  was  obtained  and  security  was 
made  them,  and  due  notice  given  to 
plalntltTa,  with  the  offer  to  fulfill  the 
contract  as  to  his  claim.  It  was  held 
that  the  contract  was  so  far  exe- 
cuted that  It  could  not  then  be  re- 
scinded by  plalntirrs.  Browne  v, 
Stackpole,  9  N.  H.  478. 

[d]  After  the  miag  by  a  corpo- 
ration of  a  petition  fii  bankmptoy, 
but  before  the  adjudication  the  cor- 
poration gave  Its  check  to  a  creditor 
for  part  of  the  debt,  and  also  a  cer- 
tificate reciting  that  there  was  due 
the  creditor  in  bonds  of  the  corpora- 
tion a  certain  face  value  whloh,  when 
delivered,  was  with  the  tlbanik.  to  oon- 


stltute  payment  In  full  of  the  ac- 
count. It  was  held  that  the  receipt 
by  the  creditor  of  the  checlt.  which 
was  later  paid,  and  the  tender  of  the 
bonds  by  the  corporation,  gave  rise 
to  a  new  obligation,  which  sattsfled 
the  original  Indebtedness.  The  court 
said:  *We  regard  the  situation  as 
being  the  same  that  it  would  have 
been  If  the  bonds  had  been  delivered 
and  accepted,  together  with  the 
check."  In  re  Black  Diamond  Copper 
MIn.  Co.,  11  Ari2.  415,  419,  96  P  117. 

92.  Memphis  v.  Brown,  16  F.  Cas. 
No.  9,415,  1  Flipp.  188;  Makepeace 
V.  Harvard  College,  10  Pick.  298; 
Clark  V.  Bowling,  Lialor  105;  Mc- 
Qiverin  v.  TumbuJl,  32  U.  C.  Q.  B. 
407.  See  Rising  v.  Cummings.  47  Vt. 
345. 

[a]    AppUeatton  of  rnle.^If  the 

sum  of  money  paid  to  plaintUC  by  de- 
fendant to  satisfy  an  alleged  accord 
was  not  the  amount  agreed  upon  In 
the  accord,  the  retention  of  the 
money,  even  though  there  waa  no 
fraud  on  defendant's  part,  would  not 
estop  plaintiff  to  deny  that  the  ac- 
cord had  been  executed.  Kinney  v. 
Brotherhood  of  American  Teomen.  15 
.  N.  D.  21,  106  NW  44. 

93.  Jones  v.  Peet,  1  Swan  (Tenn.) 
293. 

94.  Harding  v.  Commercial  Loan 
Co.,  84  III.  251;  Makepeace  v.  Har- 
vard College,  10  Pick.  (Mass.) '  298: 
Piper  V.  Kingsbury,  48  Vt.  480;  Rob- 
ertson v.  Campbell,  2  Call  (6  Va.)  421. 

95.  Jones  v.  Peet,  1  Swan  (Tenn.) 
293:  Piper  v.  Kingwbury,  48  Vt.  480. 

90.  Robertson  v.  Csunpbell,  2  Call 
(6  Va.)  421. 

•7.  Prest  V.  Cole,  188  Vaxa.  283, 
67  NE  248. 

[a]  What  la  a  walTer^The  giv- 
ing of  notes  by  a  husband,  under  an 
agreement  that  If  paid  at  maturity 
they  shall  satisfy  his  wife's  note,  is 
a  good  accord  and  satisfaction,  al- 
though they  are  not  paid  at  ma- 
turity, where,  after  default,  the 
payee  accepts  payment  of  some  of 
the  husband's  notes,  and  sues  on  the 
others.  Watson  v.  Tanner,  (R.  I.)  36 
A  715. 

.  tb]    What    la    not    a  walvar. — 

Where  defendant  went  to  plaintitTs 
office  two  days  after  the  w.te  fixed 
by  an  accord  for  the  settlement  of 
plalntlfTs  cause  of  action,  and  offered 
to  settle  In  accordance  therewith,  and 
plaintiff  Informed  defendant  that  ho 
was  not  ready  at  that  time  and  would 
Inform  him  when  he  was,  •axich  con- 
duct on  plalntlfTs  part  dld^  not  con- 
stitute a  waiver  of  the  condition  of 
the  accord  as  to  the  time  of  per- 
formance. Prest  T.  Cote,  183  Mass. 
288.  67  NB  246. 

98.  Prest  V.  Cole,  188  Mass.  X83, 
67  NB  246. 
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ACCORD  AND  SATISFACTION 


[10.  J.]  533 


«ieiit;^  and  while  there  are  a  few  decisions  which 
seemingly  hold  that  an  accord  with  tender  of  per- 
formanee  and  refusal  to  accept  is  equivalent  to  satis- 
faction, and  may  be  so  pleaded  in  bar  of  the  action 
oD  the  original  claim,'  the  great  weight  of  authority 
is  directly  to  the  contrary.  "(The  majority  of  deci- 
siooa  are  to  the  effect  that  tender  of  performance  is 
in  no  case  equivalent  to  performance,  and  therefore 
Dot  a  satisfaction  of  the  original  obligation.'  .  Noth- 
ing short  of  actual  performance,  meaning  thereby 
performance  accepted,  will  sufiice;^  but  this  rule,  as 
is  elsewhere  shown,  would  not  apply  in  a  case  where 
the  new  ^reement  or  promise,  instead  of  the  per- 
formanee  thereof,  is  aco^>ted  in  satisfaction." 


[(21]  d.  Part  Ferformauce."  Accord  and  part 
performance  do  not  constitute  a  satisfaction.'  It  is 
merely  executory  so  long  as  by  its  terms  something 
remains  to  be  done  in  the  future.^  If  performed  in 
part  only,  the  original  right  of  action  remains  and 
the  party  to  be  charged  is  allowed  what  he  has  paid 
in  diminution  of  the  amount  claimed.^ 

[$22]  e.  Part  Performance,  Readiness  tg  Per- 
fonn,  or  Tender  of  Performance  of  Baluice.  Per- 
formance of  part  and  readiness  to  perform  tie  bal- 
ance,*" or  performance  in  part  and  tender  ol  per- 
formance of  the  balance,  are  likewise  insufficimt  to 
constitute  a  satisfaction.^^ 

[}  23]   3.  Effect  of  Unexecuted  Accord;  Until 


1.  Dudley  T.  Kennedr.  98  Me.  485; 
Blackburn  v.  Orrasby,  41  Pa.  97; 
Hearn  v.  Klehl.  38  Pa.  147,  80  AmD 
4T2:  Thomas  v.  Mallory,  6  U.  C.  Q.  B. 
S21. 

S.  U.  S. — In  re  Freeman.  117  Fed. 
«gO,  9  AmBankrR  681  (where  It  waa 
said  that  It  was  not  all  clear  that  a 
tender  of  performance  was  not  all 
sufncient  and  equivalent  to  payment 
and  performance). 

Colo. — Whitsett  V.  Clayton,  5  Colo. 
4T6.-  And  see  Tucker  v.  Edwards,  7 
Colo.  209,  S  P  233  (where  It  does  not 
appear  from  the  facts  set  out  In  the 
report  of  the  case  whether  the  a^ee- 
ment  referred  to  was  Itself  accepted 
In  satisfaction,  or  whether  the  per- 
formance of  the  asreement  was  to  be 
accepted  in  satisfaction). 

Me. — Jenness  v,  Lane,  26  Me.  475. 
But  see  contra  Maine  oases  Infra 
note  8. 

Miss. — ^Helrn  t.  Carron,  19  Mln. 
361.  49  AmD  65. 

N.  T. — Colt  V.  Houston,  8  Johns. 
Caa  243  (dictum).  But  see  Kew 
fork  decisions  cited  infra  note  3. 

Paj — Christie  v.  Craive,  20  Pa.  430. 
But  see  contra  Pennsylvania  cases 
infra  note  3. 

Tex. — Bradahaw  v.  Davis,  12  Tex. 
336.    But  see  Texas  cases  infra  note  3. 

[a]  Wliars  del>tor  uses  property 
after  taiidsr. — ^Where  a  creditor  offers 
to  receive  payment  In  cotton  at  a 
certain  price,  and  the  debtor  tenders 
it  accordingly,  and  the  tender  Is  re- 
fused by  the  creditor,  and  the  debtor 
retains  it  and  disposes  of  it  as  his 
own,  there  is  no  satisfaction.  May- 
fleld  V.  Cotton.  21  Tex.  1, 

3.  IlL—Spire  v.  Lovell,  17  IlL  A. 
539. 

Ind. — Harbor  v.  Morgran,  4  Ind.  158. 

Ky. — McKean  v.  Reed,  Lltt.  Sel. 
Caw.  395.  12  AmD  318. 

Me. — Mavo  v.  I^lghton,  101  Me.  63, 
l!3  A  298;  White  v.  Gray,  68  Me.  579; 
Toun?  V.  Jones,  64  Me.  563,  18  AmR 
279. 

Mas  a. — ^Preat  v.  Cole,  183  Mass. 
2)13,  67  NE  246;  Clifton  v.  LitchQeld, 
106  Masa.  M. 

Hinn. — Cannon  Blvers  Mfrs.  Assoc. 
T.  ILogera.  46  Minn.  S7«,  49  NW  128. 

3to. — Oiboney  v.  Oerman  Ins.  Co., 
48  Mo.  A,  185.  _ 

N.  T.— Noe  V.  Christie,  Bl  N.  T. 
270:  Day  v.  Rotti.  18  N.  T.  448;  Smith 
V.  Cranford,  84  Hun  818.  82  NTS  375 
(air  155  N.  r.  640,  49  NB  1104];  Til- 
ton  V.  Alcott,  16  Bart).  598  [disappr 
dictum  Iti  Colt  v.  Houston.  3  Johns. 
Cas.  243]  ;  Hammond  v.  (^riatie,  6  Rob. 
ISO;  Brooklyn  Bank  v.  De  Orauw,  23 
Wend.  342,  35  AmD  669 ;  Russell  v. 
Lytle,  6  Wend.  390.  22  AmD  687. 

X.  C. — State  Bank  v.  Littlejohn,  18 
X.  C.  568. 

Pa.^ — Hosier  v.  Hursh,  161  Pa.  415, 
23  A  52;  Hearn  v.  Klehl.  38  Pa.  147. 
SO  AmD  472;  Klett  t.  Claridgre,  81 
Pa.  106. 

R.  I. — Clarke  V.  Hawkina,  5  R.  I.  219. 

S.  D. — Carpenter  v.  Chicago,  etc, 
H.  Co..  7  S.  D.  584.  64  NW  1120. 

Tex. — Southern  Nat.  Bank  v.  Cur- 
tis. (Civ.  A.)  36  SW  911.  _ 

Vt. — Oleason  v.  Allen.  27  Vt  864; 
Brytmt  T.  Oal^  6  Vt.  416. 

Va. — ^Rorar  Iron  Co.  v.  Trout,  U 
Tv  897,  t  SB  71S,  S  Am8R  286. 


Ont, — Stewart  v.  Hawson,  7  XT.  C 

C.  P.  168. 

[a]  AppUoatioiui  of  ttm  nla^d) 

Where  the  creditor  agreea  with  the 
debtor  to  accept  a  horse  in  satisfac- 
tion of  his  claim,  'but  refuses  to  ac- 
cept the  horse  when  tendered  by  the 
deotor,  this  does  not  amount  to  an 
accord  and  satisfaction.  Harbor  v. 
Morgran,  4  Ind.  158.  (2)  So  an  agree- 
ment by  a  creditor  to  accept  stone 
in  satisfaction  of  his  claim  is  only 
an  accord  without  satisfaction  where 
he  refuses  to  accept  the  stone  ten- 
dered.   Oleason  v.  Allen,  27  Vt.  364. 

[b]  Speolflo  perfprmanoe  not  de- 
or«*d. — ^Wliere  a  tender  Is  made  under 
the  terms  of  an  accord,  but  the  cred- 
itor refuses  acceptance,  equity  will 
not  decree  specific  performance.  Mc- 
Kean V.  Reed,  LltL  Sel.  Cas.  (Ky.) 
S95,  12  AmD  818.  But  as  to  the 
rights  of  the  parties  as  under  a  con- 
tract generally  see  Contracts  [9  Cyc 
213]. 

4c]  "The  remedy  of  tlie  defend- 
is  npoB  his  oontraot,  if  the  plain* 
ttfE  has  failed  to  perform  it."  Toung 
V.  Jones,  64  Me.  563,  18  AmR  279.  An 
action  will  lie  to  recover  the  dam- 
ages resulting  from  failure  to  per- 
form the  contract.  Schwalder  v. 
Lang,  29  Minn.  364,  IS  NW  88,  43 
AmR  202. 

4.    Mayo  V.  Lelghton,  101  Me.  68, 
63  A  298;  White  v.  Gray,  68  Me.  679. 
fi.    See  infra  !  98. 
e.    See  also  Infra  S  22. 
7.    V.   S. — Memphis  v.   Brown,  20 
Wall.  289,  22  L.  ed.  264  [rev  16  F. 
Cas.  No.  9,415,  1  Flipp.  188]. 

Ala. — Stephenson  v.  Allison,  165 
Ala.  238,  61  S  622,  138  AmSR  26; 
Smith  V.  Elrod,  122  Ala.  269,  24  S 
994;  Campbell  v.  May,  31  Ala.  567. 

Qa. — Long  V.  Scanian,  105  Oa.  424, 
31  SB  436:  Brunawick,  eta,  R.  Ca  v. 
Clem,  80  Oa.  534,  7  SB  84;  Troutman 
V.  Lucas,  68  Oa.  466. 

Ky.— Patteaon  V.  Garret,  7  J.  J- 
Marsh.  112.  ' 

Me. — Bragg  v.  Pierce,  68  Me.  65. 
Mich. — Henderson    v.   McRae,  148 
Mich.  824,  111  NW  1057. 

N.  Y.— Kromer  v.  Helm,  75  N.  T. 
574,  31  AmR  491;  Brennan  v.  Oa- 
trander,  50  N.  T.  Super.  426;  Van  Al- 
len V.  Jones,  23  N.  Y.  Super.  869; 
Ollwell  V.  Verdenhalven,  15  NYS  94. 
And  see  Segal  v.  Heuer,  33  Misc.  601, 
67  NYS  924. 

N.  C. — King  V.  Atlantic  Coast  Line 
R.  Co.,  157  N.  C.  44,  55.  72  SE  801 
[clt  Cyc].  ^  „  «. , 

Okl. — Houston  V.  Wagner,  28  Okl. 
367,  114  P  1106. 

Pa, — Schwartzfager  V.  Pittsburgh, 
etc..  R.  Co..  238  Pa.  158,  164,  86  A 
1115  iQuot  Cyc]. 

Vt. — Bryant  v.  Oale.  6  Vt.  416. 
Eng. — Rayne  v.   Orton,   Cro.  Elia. 
305,  78  Reprint  556;  Lynne  v.  Bruce, 
2  H.  BL  317,  126  Reprint  571. 

Alta.— Rumely  Co.  v.  Oorham,  1 
DomLR  825,  833  [cit  Cyc], 

[a]  "Bvery  aooord  oiiifb*  to  be 
full,  j^erfaot  and  eom^stet  For  if 
dtvera  things  are  to  be  performed  by 
the  accord,  the  performance  of  part 
is  not  aufncient,  but  all  ought  to  be 

Performed."    Peytoe's  Case,  9  Coke 
n.  79b,  77^B«iWint  847  fpiKPt  Vaam 
r.  Bcanlan,  106  Oa.  4X4,  81  SB  486]. 


And  see  Jones  v.  Pennimore,  if  Qreene 
(Iowa)  146;  Clark  V.  DInsmore,  6  N. 
H.  136;  Fisk  v.  Spain,  1  (vert. 
(Tenn.)  391. 

[b]  Oonplet*  uctlBtfnlahneB  of 
debt  BMMasary. — To  constitute  an 
accord  and  satisfaction  there  nust 
be  a  satisfaction  of  the  entire  lebt 
so  as  to  completely  eztinguisl  It. 
Line  v.  Nelson,  88  N.  J.  L.  358. 

[c]  Wliere  plalntUT  agreed  toao- 
oevt  a  ooaveyanoe  of  certain  knf 
and  a  vdease  of  a  trust  deed  tberoat 
and  a  mortgage  on  other  land,  aaai 
accord  and  satisfaction  of  a  n>ie 
held  against  defendants,  the  con^ty- 
ance  and  the  mortgage  without  a  re- 
lease oj  the  trust  deed  did  not  amoint 
to  such  accord  and  satlsfactUn. 
Whitney  v.  Richards,  17  Utah  226, 
63  P  1122. 

[d]  Kffeot  of  reoelTliir  and  pact 
performance. — (1)  Receiving  part  of 
the  articles  agreed  to  be  delivered  In 
satlsfaotlon  of  a  claim  is  not  a 
waiver  per  ae  of  a  right  to  such  as 
were  never  offered.  Patterson  v. 
Garret,  7  J.  J.  Harsh,  (Ky.)  112.  (2) 
If  the  sum  paid  to  plaintiff  by  de- 
fendant to  satisfy  an  alleged  accord 
was  not  sufficient  for  that  purpose, 
plaintiff  was  entitled  to  disregard  the 
accord  and  either  return  the  payment 
and  sue  for  the  amount  of  the  orig- 
inal claim  or  treat  the  sum  received 
as  a  partial  payment  and  sue  for  the 
balance.  Kinney  v.  Brotherhood  of 
American  Yeomen,  16  N.  T>.  21,  106 
NW  44. 

8.  , Bragg  v.  Pierce,  53  Me.  65; 
Schwartzfager  v.  Pittsburgh,  etc.,  R- 
Co..  238  Pa.  168,  164,  »6  A  1115  [quot 

Cyc]. 

[a]    AppllmtloB    Of   -Hie  ml*. — 

Where,  under  an  agreement  to  dis- 
continue a  suit  and  release  a  cause 
of  action  in  consideration  of  defend- 
ant's paying  costs  and  the  fees  of 
plaintiffs  counsel.  If  such  fees  are 
paid  and  a  tender  of  costs  made,  this 
Is  a  simple  unexecuted  accord  and 
satisfaction.  Noe  v.  Christie,  61  N. 
Y.  270. 

9.  Per  Allen,  J..  In  King  v.  At- 
lantic Coast  Line  R.  Co.,  157  N.  C. 
44,  64,  72  SB  801  [clt  Cyc].  To 
same  efEect  Brunswick,  etc,  R.  Co. 
V.  Clem.  80  Ga.  634.  639,  7  SB  84 
(where  Blackley,  C.  J.,  states  the  rule 
in  similar  language). 

10.  Hearn  vrKlehl,  38  Pa.  147.  80 
AmD  4-72;  Brown  v.  Wade,  2  Keb. 
851,  S4  Reprint  639;  Thomas  v.  Mal- 
lory, 6  U.  C.  Q.  B.  521. 

11.  U.  S.— Arkansas  City  First 
Nat.  Bank  v.  Leech,  94  Fed.  810,  36 
CCA  262. 

Ark. — Grlmmett  v.  Ousley,  78  Ark. 
304,  94  SW  694;  Coblentz  V.  Wheeler, 
etc.,  Mfg.  Co.,  40  Ark.  180. 

Ga. — Molyneux  v.  Collier,  17  Ga.  46. 
'  III.— Simmons  v.  Clark,  66  111.  96; 
JBtna  Ins.  Co.  v.  Stevens,  48  HI.  31. 

La. — Schultz  V.  Morgan,  M  La. 
Ann.  616. 

Me. — Mayo  v.  Lelghton,  101  Me.  63, 
S3  A  298;  White  v.  Gray,  68  Me.  579; 
Cushing  V.  Wyman,  44  Me.  121. 

Md. — Flack  V.  Garland,  8  Md.  101. 

Mass. — Prest  v.  Cole,  183  Mass.  288. 
«7  NE  846;  Clifton  v.  Litchfield,  106 
Ifua  84. 
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satisfaction  an  accord  is  revocable  at  the  pleasure  of 
either  party An  unexecuted  accord  is  not  enforce- 
able hy  action;^'  andj  inaamnch  as  there  is  no  sat- 
is^Msti«n  of  the  original  obligation,  it  remains  in 
force  $nd  the  ereditor  has  his  remedy  by  action  to 
enforce  it." 

[4  24]  F.  Legality  of  Subject  Hattez^l.  State- 
ment of  Bole.  While  an  accord  and  satisfaction 
may  be  founded  on  an  untenable  claim  if  demanded 
in  gtod  &uth  and  with  color  of  right"  it  cannot  be 
fouided  upon  an  illegal  agreement  or  elaim^*  or  one 
in  e»ntravention  of  public  policy.*' 

[<  25]  2.  Applieatioiu  and  Umitatknu  of  Bvle. 

M>. — Klausmann  Brewery  Co.  t. 
SchfenUu.  32  Mo.  A.  357.        »    '  „ 

N  H. — Clark  v.  Dlnsmore,  B  N.  H. 
136 

r.  Y.— Noe  T.  Christie,  61  N.  Y. 
27(1  Day  v.  Roth.  18  N.  Y.  448;  Smith 
iranford,  84  Hun  318.  32  NYS  376 
fa;  165  N.  T.  640,  49  NE  1104];  Os- 
bon  V.  Robblns,  37  Barb.  483;  Tll- 
ta  V.  Alcott,  16  Barb.  698;  Kromer 
v.Helm,  44  N.  Y.  Super.  237  faff  75 
N  T.  674,  31  AmR  491];  Elkan  v. 
Htchcock,  16  Misc.  218,  86  NYS  783; 
I>l8eii  V.  Arnold,  10  HowPr  6S0;  Fel- 
1<WB  V.  Stevens,  24  Wend.  294;  Brook- 
In  Bank  V.  De  Grauw.  23  Wend.  342, 
S  AmD  669  ;  Hawley  v.  Foote,  19 
Vend.  517 ;  Daniels  v.  Hallenbeck, 
9  Wend.  408  ;  Crane  v.  Maynard,  12 
Vend.  408 ;  Ruasell  v.  Lytle,  6  Wend. 
190,  22  AmD  587 ;  Booth  v.  Smith.  S 
TfTend.  66 :  Anderson  v,  Hli^land  Tp. 
Co.,  1 6  Johns.  86 ;  Watkfnson  v.  In- 
Klesby,  6  Johns.  886. 

N.  C— State  Bank  v.  litttlejohn,  18 
N.  C.  662. 

Oh.— Front  V.  Johnson,  8  Oh.  398. 
Pa.— Hosier  v.  Hurach,  161  Pa.  422, 
26  A  52;  Blackburn  v.  Ormaby,  41  Pa. 
97;  Hearn  v.  Kiehl,  88  Pa.  149.  80 
AmD  472. 

R  I.— Pettis  V.  Ray.  12  R  I.  344: 
.CUrke  v.  Hawkins.  5  R  L  219. 
B.  C— Smith  v.  Keels,  49  8.  C  !<. 

lis. 

8.  P. — Carpenter  v.  Chloaso,  etc., 
R  Co.,  7  a  D.  684.  64  NW  1120. 

Tex.— Southern  Nat.  Bank  T.  Cnr- 
tim.  (Civ.  A.)  36  SW  911. 

Btng. — Peytoe'B  .Case,  9  Coke  77b, 
77  Reprint  847:  Rayne  v.  Orton,  Cro. 
EllK.  806,  78  Reprint  666;  Brown  v. 
Wade,  2  Keb.  861,  84  Reprint  639; 
Hall  V.  Seabrig'ht,  2  Keb.  634.  84  Re- 

Srlnt  335:  Shepherd  v.  Lewis,  T. 
ones  6,  84  Reprint  1119;  Heatheota 
V.  CrookshankB,  2  T.  R  24,  100  Re- 
print 14.. 

[a]  Applloatloas  of  rBl«.~(l) 
Where,  In  an  action  on  notes,  de- 
fendant pleaded  accord  and  satisfac- 
tion, in  that  pending  the  action,  it 
was  a^eed  between  the  parties  that 
plaintiff  would  accept  of  defendant 
certain  lots  In  satisfaction  of  the 
notes,  whereupon  defendant  placed 
him  In  posseRsion  and  tendered  a 
deed  therefor  which  was  refused,  a 

tudrment  was  contrary  to  law. 
louston  V.  Wasmer,  28  Okl.  367,  114 
P  1106.  (2)  An  averment  of  an 
agreement  to  accept  three  hundred 
dollars  in  full  satisfaction  of  a  Judg- 
ment for  a  larK'er  amount,  and  an 
actual  receipt  by  the  Judgment  cred- 
itor of  two  hundred  and  elghty-flve 
dollars  in  pursuance  of  the  agree- 
ment, together  with  a  tender  of  the 
remaining  fifteen  dollars  which  was 
not  accepted,  was  held  to  be  merely 
an  executory  accord.  Keen  v. 
Vaughan.  48  Fa.  477. 

U.  Kinney  v.  Brotherhood  of 
American  Yeomen,  16  N.  D.  21,  106 
NW  44. 

13.  Brennan  v.  Ostrander,  SO  N.  T. 
Super.  426;  Bloomer  v.  Cist,  7  OhS&CP 
447;  Reeves  v.  Heame,  1  M.  &  W.  323. 
Contra  Marsh  v.  Frlcke,  1  Ala.  A. 
649,  56  a  110  (holding  that  an  un- 
executed accord,  by  which  one  party 
agrees  to  give,  and  the  other  to  ac- 
cept, a  certain  amount  In  satisfaction 
et  unliquidated  damages  arising  out 


The  doctrine  stated  in  the  preceding  section  has  been 
applied  to  cases  varying  widely  on  the  facts. 

Illegal  sale  or  ezch^Ilge  of  lianor.  The  sale"  or 
exchange  for  goods"  of  intoxicating  liquors  in  viola- 
tion of  the  statute  cannot  be  set  up  as  a  valid  defense 
by  way  of  accord  and  satisfaction. 

HaCTiage  brokage  bonda.  An  accord  and  satis* 
faction  cannot  be  based  npon  a  marriage  brokage 
contract.** 

UfOrions  ctmtractB.  A  usurious  contract  cannot 
be  coEfipromised  as  to  the  nsuiy  unless  there  is  a 
bona  fide  dispute  as  to  whether  it  is  or  is  not  tainted 
with  usury." 


of  the  inability  of  the  former  to  carry 
out  the  terms  of  a  contract  between 
them,  is  enforceable  by  action,  and 
the  fact  that  subseQuent  to  the  ac- 
cord the  former,  by  a  change  In  the 
circumstances,  is  placed  in  a  position 
where  he  is  able  to  carry  out  the 
original  agreement,  does  not  In  any 
way  affect  the  validity  of  the  accord). 

That  aooeptano*  ox  agT««in«iit  or 
promlso  Itseu  is  an  executed  accord, 
taking  the  case  out  of  the  operation 
of  the  rule  of  the  text  see  inn-a  I  98. 

14.  U.  8.— Clark  v.  Bowen,  22  How. 
270,  16  L.  ed.  337;  Crow  v.  Kimball 
Lumber  Co.,  69  Fed.  61,  16  CCA  127. 

N.  Y. — Business  Men's  Realty  Co. 
V.  Comet  Co.,  162  App.  Dlv.  941,  187 
NYS  8  22. 

Oh. — Conard  Bara,  29  Oh.  Clr.  Gt 
153. 

Pa. — Schwartzfoger  v.  Pittsburgh, 
etc.,  R  Co.,  238  Pa.  158,  86  A  1116. 

Vt.— Welch  V.  Miller,  70  Vt.  108, 
?9  A  749;  Piper  v.  Kingsbury,  48  Vt 
480. 

Bng. — Reeves  v.  Heame,  1  M.  A  W. 
828. 

'  Contra  Marsh  Frlcke,  1  Ala.  A. 
649,  66  S  110. 

Compare  infra  I  98  for  rule  where 
the  promise  Itself  and  not  the  per- 
formance of  the  iH^omlae  la  accepted 
in  satisfaction. 

-Ja]  AppllMtldu  of  nde.^(l) 
Where  there  is  an  agreement  to  give 
and  accept  a  smaller  sum  in  satisfac- 
tion of  a  note,  provided  the  claimant 
would  perform  certain  conditions  pre- 
cedent, and  the  claimant  performs 
the  conditions  precedent  and  the  deb- 
tor repudiates  the  agreement,  the 
claimants  have  the  right  to  treat 
the  agreement  as  rescinded  and  sue 
on  the  note.  Wilson  v.  Wilson,  30 
Oh.  St.  366.  (2)  Where  a  mortgagee 
conditionally  agrees  to  accept  a 
smaller  sum  in  satisfaction  of  his 
Judgment  of  foreclosure,  on  a  non- 
compliance with  the  condition,  he 
may  assert  his  rights  under  the 
judgment.  Elar«Ie  v.  Lorlck,  66  S.  C. 
431,  $3  8E  490.  (3)  Where  a  contro- 
versy existed  between  a  mortgagor 
and  a  mortgagee  as  to  the  amount  due, 
and  it  was  agreed  that  if  plaintiff 
would  execute  a  new  note  and  mort- 
gage In  place  of  the  originals,  for  a 
sum  less  than  the  amount  claimed  by 
the  'mortgagee,  such  new  note  and 
mortgage  would  be  accepted  In  lieu  of 
the  securities  held,  but  the  mortgagor 
never  executed  such  fiew  note  and 
mortgage,  there  was  no  accord  and 
satisfaction  binding  on  the  parties, 
and  the  mortgagee  was  entitled  to 
enforce  his  mortgage  for  the  full 
amount  claimed.  Slover  v.  Rock,  96 
Mo.  A.  236,  70  SW  268.  (4>  It  was 
agreed  between  a  portion  of  the  mem- 
bers of  a  partnership  and  their  credi- 
tors that  the  former  should  assign  to 
a  trustee  and  should  confess  Judgment 
for  the  creditors,  who  would  there- 
upon give  a  receipt  in  full  and  cancel 
the  Arm's  notes.  All  this  was  done 
except  the  canceling  of  the  notes. 
Subsequently  a  solvent  partner,  who 
was  absent  and  Joined  In  neither  the 
assignment  nor  confession,  had  the 
Judgment  vacated  as  to  himself  for 
want  of  authority  In  the  copartners 
to  bind  him  by  tha  oonfesston.  After- 
ward the  Judvment  was  vacated  as 


to  all,  and  the  property  was  taken 
from  the  atTelgnee  by  a  prior  claim.  It 
was  held  that,  the  whole  arrangement 
having  been  annulled,  the  creditor 
might  sue  on  the  notes.  Clark  v. 
Bowen.  22  How.  (IT.  8.)  270,  16  L. 
ed.  337. 

IB.  Fisher  V.  May,  2  Bibb  (Ky.) 
448,  6  AmD  626;  PitWn  v.  Noyes,  48 
N.  H.  294,  97  AmD  616,  2  AmH  218; 
Goodrich  v.  Sanderson,  35  App.  Dlv. 
646,  66  NYS  881;  Wilder  v.  St.  Johns- 
bury,  etc.,  R  Co..  65  Vt.  43,  26  A  896. 
And  see  Infra  t  76. 

IS.  Oa. — P^itentiary  Co.  No.  2  v. 
Gordon,  86  Ga.  169,  11  SE  584;  Gor- 
don V.  Mitchell,  68  Qa.  11. 

Ind. — ^Emery  v.  Royal,  117  Ind.  299, 
20  NE  160. 

Iowa. — Smith  T.  Orable,  14  Iowa 
429. 

Ky.— Martin  v.  U.  S.,  4  T.  B.  Mon. 
487. 

Mass. — ^Walan  v.  Kerby, .  99  Maah. 

'  N.  H.~Kldd«r  v.  Blake,  46  If.  H. 

530. 

N.  Y. — Goodrich  V.  Sanderaon,  36 
App.  Dlv.  646.  66  NYS  881. 

Wis. — Rettlnchouse  v.  Ashland.  106 
Wla  696,  82  NW  666.  But  eee  Con- 
tinental Bank  V.  McGeoeh,  82  Wis. 
286,  66  NW  606.  . 

See  Edgecombe  v.  Rodd,  B  East 
294,  102  Reprint  1082. 

iV.    Barber  v.  State,  24  Md.  383. 

18.  See  cases  infra  this  note. 

[a]  If  a  jpnxtihasw  of  la  toxica ttoy 
liquors,  sold  in  violation  of  law,  in 
settling  mutual  accounts  with  the 
seller  credits  him  with  the  price  of 
the  same,  and  receiving  from  him  the 
balance  found  due  after  the  allow- 
ance gives  him  a  receipt  in  full  set- 
tlement, such  payment  and  receipt 
will  not  have  the  effect  of  an  accord 
and  satisfaction  to  bar  an  action  to 
recover  the  sum  so  credited.  Walan 
V.  Kerby,  99  Mass.  1. 

[b]  na  pave*  of  a  aot^  part  of 
the  ooasldaration  of  which  was  the 
sale  of  Intoxicating  liQuor  In  viola- 
tion of  the  law  of  the  state,  having 
accepted  the  note  with  notice,  cannot 
recover  upon  it  against  the  maker. 
Kidder  v.  Blake,  46  N.  H.  630.  See 
also  BIck  V.  Seal,  45  Mo.  A.  476. 

19.  Smith  V.  Grable,  14  Iowa  429. 

30.    Johnson  v.  Hunt,  81  Ky.  321. 

[a]  lUvstamttom^An  Illegal  ac- 
cord and  satisfaction,  based  upon  an 
alleged  marriage  brokage  contract, 
will  not  extinguish  the  claim  on  a 
note  In  satisfaction  of  which  the  serv- 
ices are  alleged  to  have  t>een  ren- 
dered, Johnson  V.  Hunt,  81  Ky.  821.  See 
also  Drury  v.  Hooke,  1  Vem.  Ch.  412. 
28  Reprint  668;  Cole  v.  Gibson,  1  VesL 
603,  27  Reprint  1169  <ln  both  of  which 
cases  marriage  brokage  bonda  were 
ordered  to  be  delivered  up}. 

21.  Parker  v.  Fulton  Xx>an,  etc. 
Assoc.,  46  Ga.  166:  Rowell  v.  Marcy, 
47  Vt.  627. 

[a]  Semlsalon  «dC  yazt  of  anzlow 
Intarssb— (1)  An  attempted  accord 
and  satiaftustlon  of  a  usurious  debt 
which  remits  only  a  part  of  the  usury 
by  a  deduction  at  the  time  of  settle- 
ment Is  bad,  as  It  still  leaves  tha 
debtor  In  vlncuUs.  Green  v.  prank. 
13  Ga.  78.  (2)  And  this  Is  true  even 
though  It  M,.4^»ed  by,  the  parttos 
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Oontnet  to  hir*  ont  couvicta.  Where  it  is  for- 
bidden by  law  to  sublet,  sublease,  or  hire  ont  con- 
victs held  tmder  lease  from  the  state,  a  eontraet  to 
snblet,  etc.,  eannot  be  the  basis  of  an  accord  and 
Batisfaetion." 

Otiier  Instimcea  in  which  the  rale  has  been  applied 
were  where  the  subject  matter  of  the  aeeord  was  a 
eontraet  to  fnmUh  money  to  aid  a  candidate  in 
seeirring  his  election,"  an  agreement  to  stifle  a  prose- 
eation  fbr  a  public  misdemeanor,"  and  a  contract 


by  a  public  officer  to  accept  less  salarjothan  that 
fixed  by  law."  ' 

UniUtlonfl  of  mto.  It  has  been  held  that  the  fact 
that  a  deed  made  in  consideration  of  an  existing  debt 
and  farther  advances  is  void  because  of  confidential 
relations  and  undue  influence  does  not  affect  the 
validity  of  a  subsequent  accord  and  satisfaction  be- 
tween the  grantor  and  the  grantor's  heir  after  h^ 
death,  as  the  debt  and  advances  are  a  sufficient  eon- 
aideration  to  support  such  agreement." 


IV.  FERBONS  BETWXIEN  WHOU  HADE 


26]  A.  In  OeneraL  As  regards  the  power  to 
enter  into  contracts  of  accord  and  satisfaction  it  is 
apprehended  that  there  is  nothii^  in  the  nature  of 
this  class  of  contracts  which  differentiates  them  ttom 
any  oliier  kind  of  contracts.  In  other  words,  any 
person  possessing  contractual  capacity  may  enter 
mto  a  contract  of  this  character,^  while  those  under 
legal  disability  to  contract  are  not  bound  thereby.** 
[f  27]  B.  Satisfaction  by  Strange^— 1.  In  Gen- 
eral A  number  of  the  earUer  decisions,  both  Eng- 
lish and  American,  lay  down  the  rule  without  quali- 
fication that  satisfaction  moving  from  a  stranger 
eannot  be  pleaded  in  bar  of  the  debtor's  obligation." 


At  the  present  time  this  is  not  the  law,  either  in 
England  or  in  those  states  where  the  decisions  were 
made.  It  eannot  be  doubted  that  if  what  is  given 
by  the  stranger  is  accepted  in  satisfaction  by  the 
creditor  and  his  act  is  authorized  or  subsequently 
ratified  by  the  debtor  there  will  be  a  complete  accord 
and  satisfaction  of  the  debt  or  demand." 

[$  28]  8.  Ratification  of  Stranger's  Act  But  in 
order  that  the  act  of  the  stranger  shall  operate  as  a 
satisfaction  of  the  debt  or  demand  it  must  have  been 
authorised  by  the  debtor  or  subsequently  ratified  by 
him."  As  regards  the  sufficiency  of  the  ratiflcation 
it  has  been  hdd  that  ratification,  even  subsequent  to 


that  the  deduction  is  to  be  in  satis- 
faction of  the  borrower'B  rights, 
founded  on  the  usury.  Rogers  v. 
Ball.  54  Oa.  15. 

[b]  datm  for  nmaxj  aotaaUj  palA. 
— But  there  may  be  accord  ana  satis- 
faction of  a  clatm  by  one  person 
against  another  for  usury  paid  by 
the  former  to  the  latter.  Borers  v. 
Ball.  54  Oa.  16. 

28.    Gordon  v.  MltchelL  68  Oa.  11. 

S3.    Martin  v.  Wade,  37  Cal.  168. 

34.  EdKeconibe  v.  Rodd,  fi  East 
294.  102  Reprint  1082. 

as,  Bodenhofer  v.  Hogan,  142  Iowa 
321.  120  NW  659,  1S4  AmSR  418.  19 
AnnCas'lOTS;  Rettlnghouse  v.  Ash- 
land. 106  Wis.  &96,  82  NW  656  (hold- 
ing that  such  contract  is  against  pub- 
lic policy,  and  an  acceptance  of  such 
sum  in  full  satUfaction  In  accordance 
with  the  contract  is  not  a  valid  ac- 
cord and  satisfaction,  so  as  to  bar  a 
recovery  of  the  balance  of  the  com- 
pensation fixed  by  law).  And  see 
Abbott  T.  Hayes  County,  78  Nebr. 
739.  Ill  NW  789:  Gallah«r  v.  Lincoln, 
<3  Nebr.  339.  88  NW  S06. 

[a]  Svt  where  -Um  saiuy  of  a  vnb- 
Ue  flXiiar  Buv  tm  lawfaSlj  iammmA 
or  OtaalBiahM  dutav  Us  Unn  of  of- 
flM,  bis  acceptance  of  payments  at  a 
reduced  rate,  which  nis  employer 
claims  to  be  in  full  payment,  will 
be  held  to  be  a  settlement  of  the  dis- 
puted claim.  Wilson  v.  New  York.  SI 
UlBC  693,  65  NY8  828. 

38.  German  Sav..  etc.,  Soc.  v.  De 
Lashmutt,  83  Fed.  33  <where  It  was 
Kitd  that  if  the  grantee  was  not  en- 
titled to  the  advantage  of  the  deed  it 
did  not  follow  that  he  had  forfeited 
the  debt  due  talm  and  the  money 
paid). 

07.    See  Contracts  [9  Cvc  872]. 

[a  ]  AoooTd  operative  only  between 
pnUes.  Where  the  grantor  and 
grantee  In  a  conveyance  of  land  agree 
that  a  deduction  shall  be  made  from 
the  purchase  price  If  paid  within  a 
certain  time,  and  the  grantee  conveys 
the  land  subject  to  '  the  debt,  the 
agreement  relating  to  the  deduction 
does  not  inure  to  the  benefit  of  his 
grantee.  Harding  v.  Commercial  Loan 
Co..  84  111.  251. 

rb]  S«ttl«msttt  b«twMB  owner  and 
MIm  for  Injnztes  to  a  tUrd  person.^ — 
The  right  of  action  by  the  owner  of 
a  chattel  for  Injuries  done  to  It  while 
In  the  bailee's  possession  la  not 
terred  by  a  settlement  between  the 
owner  and  bailee  accompanied  by  an 
agre«meDt  that  the  bailee  may  bring 
a  suit  tn  tile  owner's  name,  but  at 
bis  own  risk  and  expense  and  for  his 


own  benefit.  Rlndge  v.  Coleralne,  11 
Gray  (Mass.)  167. 

8&  Hensler  v.  Stlz,  118  Mo.  A. 
162,  88  SW  108. 

39.    See  also  Infra  |  61. 

80.  Owsley  t.  Thurman,  S  J.  J. 
Marsh.  127:  Stark  v.  Thompson,  8  T. 
B.  Mon.  296;  Oroshon  v.  Grant,  2  Ky. 
Dec  268;  Blum  v.  Hartman,  3  Daly 
47;  Daniels  v.  Hallenbeck,  19  Wend. 
408-  Russell  v.  Lytle,  6  Wend.  390,  22 
AmD  537;  Clow  v.  Borst,  6  Johns.  37; 
Bleakley  v.  White,  4  Paige  664: 
Grymes  v.  Blofleld,  Cro.  KIlz.  641,  78 
Reprint  788;  Edgecombe  v.  Rodd,  6 
East  294,  102  Reprint  1082.  See  Brown 
v.  ChestervlUe,  €i  Me.  241 ;  Armstrong 
V.  School  Dlst.  No.  3,  28  Mo.  A.  169. 

[a]  lajuotlva  reUef^— An  accord 
and  satisfaction  moving  from  a 
stranger  Is  not  pleadable  at  law,  but 
m^y  constitute  ground  for  injunction 
and  relief  In  equity.  Stark  v.  Thomp- 
son, 8  T.  B.  Mon.  (Ky.)  29S. 

fb]  Klgbt  of  «teaaffe>  tAo  !»■ 
paid  dabt^A  voluntary  payment  of 
another's  debt  byA  stranger  will  give 
no  right  of  action  In  .the  name  ox  the 
stranger  against  the  debtor.  Brown 
V.  Chestervllle,  6S  Me.  841. 

81.  U.  S. — Snyder  %.  Pharo,  2B  Fed. 
898. 

Ala.— Webster  v.  Wyser,  1  Stew. 
184. 

Ind. — Rltenoor  v.  Mathews,  42  Ind. 

7. 

Iowa. — Harvey  v.  Tama  County,  58 
Iowa  228,  5  NW  130. 

Ky. — Woolfolk  v.  McDowell,  9  Dana 
268. 

Minn. — Clark  v.  Abbott.  53  Minn. 
88,  55  NW  542,  39  AmSR  577;  Schmidt 
V.  Ludwig,  26  Minn.  S5.  1  NW  803. 

Nebr. — Chicago,  etc.,  R.  Co.  v. 
Brown,  70  Nebr.  696,  97  NW  10.^8. 

N.  J. — Jackson  v.  Pennsylvania  R. 
Co.,  66  N.  J.  L.  319,  49  A  730,  55  LRA 
87. 

N.  T. — Atlantic  Dock  Co.  v.  New 
York,  53  N.  T.  64;  Rusk  v.  Soutter,  67 
Barb.  371;  Fowler  v.  Moller,  10  Boaw. 
374;  Van  Allen  v.  Shulenburgh,  58 
Misc.  136,  110  NTS  464.  Compare 
Wellington  v.  Kelly,  84  N.  T.  543. 
547. 

Oh. — Leavitt  v.  Morrow,  6  Oh.  St. 
71,   67  AmD  334. 

R.  I.— Bennett  v.  Hill.  14  B.  I.  322. 

S.  C— Ex  p.  Zelgler,  83  S.  C.  78,  64 
SE  613,  916,  21  LRANS  1005. 

W.  Va. — Crumllsh  v.  Central  Imp. 
Co.,  38  W.  Va.  390,  18  SB  46«,  46 
AmSR  872,  23  LRA  120  and  note. 

Wis. — Gray  v.  Herman,  76  Wis.  458, 
44  NW  248.  6  LRA  691. 

EnK.-~Belshaw  v.  Bush,  11  C.  B. 
181.  78  XCIj  191,  lU  Reprint  444; 


Jones  V.  Broadhurst,  9  C.  B.  178,  67 
ECL  173,  137  Reprint  868;  Welby  v. 
Drake,  1  C.  &  P.  657,  12  ECL  319; 
Simpson  V.  Egglngton,  10  Exch.  845. 

Ont.— Cuthbert  v.  Sheet,  9  U.  C.  C. 
P.  115;  Lynch  v.  Wilson,  22  U.  a  Q. 

B.  226! 

Supporting  this  doctrine  see  also 
Infra  SI  61,  68-64. 

[a]  "Vhe  reason  of  the  mis  la  sim- 
ple. On  the  one  hand,  no  party  can 
be  deprived  of  a  right  by  mere  pay- 
ment by  a  volunteer.  On  the  other 
band  since  a  party  Is  entitled  to  only 
one  satisfaction,  his  acknowledgment 
that  he  has  received  it,  and  his  re- 
tention of  It,  operate  to  extinguish  his 
right."  Jackson  v.  Pennsylvania  R. 
Co.,  66  N.  J.  L.  319,  326.  49  A  730,  55 
LRA  87. 

[h]    In  a«vport  of  t&e  modem  nO* 

It  Is  said:  "It  may  be  laid  down 
as  incontestlble,  as  a  general  thing, 
that  where  one  man  Is  Indebted  to  an- 
other and  a  third  person  steps  in  and 
pays  the  debt,  in  the  absence  of  all 
circumstances  tending  to  show  the 
contrary,  the  rational  Inference  would 
be  that  the  act  done,  being  for  the 
debtor's  benefit,  was  done  with  his 
oonaent,  or,  if  without  his  knowledge 
at  the  tune,  that  It  would,  as  a  matter 
of  course,  be  ratified  by  him  after- 
ward. If  In  such  a- case  the  creditor 
should  subsequently  bring  suit 
against  the  debtor,  and  the  debtor 
should  appear  in  the  action  and  plead 
the  satisfaction  In  discharge  of  his 
liability,  I  cannot  conceive  upon  what 
Just  and  rational  ground  the  creditor 
could  he  allowed  to  reply  that  his 
debt  was  not  discharged  because  the 
satisfaction  which  he  had  accepted  In 
discharge  of  It  was  without  the  con- 
sent of  the  defendant."    Per  Bartley, 

C.  J.,  In  Leavitt  v.  Morrow,  6  Oh.  St. 
71,  76,  67  AmD  334. 

3a.  U.  S. — Snyder  v.  Pharo,  2B 
Ped  398 

n'.  T.— King  V.  Barnes,  109  N.  T. 
267.  16  NE  332:  Atlantic  Dock  Co.  v. 
New  York,  63  N.  Y.  64. 

Oh. — Leavitt  v.  Morrow,  6  Oh.  St. 
71,  67  AmD  334. 

W.  Va. — Crumllsh  v.  Central  Imp. 
Co.,  38  W.  Va.  390,  18  SE  466.  45 
AmSR  872,  23  LRA  120  and  note. 

Eng. — Goodwin  v.  Cremer,  18  Q.  B. 
767,  83  ECL  757,  118  Reprint  286; 
James  v.  Isaacs,  12  C  B.  791,  74 
ECL  791,  188  Reprint  1116;  Belshaw 
v.  Bush,  11  C.  B.  191,  73  ECL  191, 
138  Reprint  444;  Jones  v.  Broadhurst, 
9  GB.  178,  67  ECL  178.  187  Reprint 
868;  Simpson  v.  Bsgington,  10  Exch. 
84S :  Kemp  BaU,  10  lUch.  607.  But 
see  Oook  v.  Uater,  U^C  a  H.  a 
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the  commencement  of  the  SQit,",or  at  the  time  of 
the  trial," 'is  suflacient.  Any  act  by  which  a  debtor 
evinces  an  intention  to  ratify  will  be  sufficient.  A 
forgml  aidoption  of  the  third  person 's  act  is  not  neees- 
aaiy.  The  mere  act  of  setting  np  by  plea  a  stranger  'a 
act  as  a  satisfaction  is  of  itself  a  ratification.'' 

[$  29]  0.  Satiafaction  by  One  of  Several  Joint 
Wrongdoers — 1.  Statement  of  Bnle.  As  a  person 
who  has  received  an  injury  ffom  the  wrongful  act 
of  others  is  entitled  to  receive  but  one  satisfaction 
therefor,"  it  'necessarily  follows  that  an  accord  ajid 


satisfaction  from  one  of  several  joint  wrongdoers  is 
a  satisfaction  as  to  all.'' 

[i  30]  2.  Extent  and  Umits  of  Bnle.  In  the 
application  of  the  foregoing  doctrine  it  makes  no 
difference  that  the  parties  to  the  accord  and  satis- 
faction did  not  intend  that  the  other  joint  tort- 
feasors shourd  be  released  thereby,"  or  that  it  was 
agreed  between  the  parties  thereto  that  the  discharge 
should  be  operative  only  aa  to  the  party  from  whom 
the  satisfaction  moved,"  as  the  person  injnred  and 
one  of  the  joint  wrongdoers  cannot  make  ai^  agree- 


548,  594,  10<  ECL  643,  4  SRC  S62 
(where  Wllles,  J.,  expressed  an  opinion 
that  the  assent  of  the  debtor  ought 
ncft  to  be  considered  necessary). 

Ont. — Claacott  Cameron,  10  Ont. 
L.  899. 

But  see  Harrison  v.  Hlcka,  1  Port. 
(Ala.)  42S.  27  AmD  6S8  (where  It 
was  held  that  the  assent  of  the 
debtor  was  unnecessary  as  regmrds 
the  extinguishment  of  the  debt,  al- 
though a  question  might  arise,  as 
between  the  person  who  paid  It  and 
him  for  whose  benefit  It  was  intend- 
ed, whether  the  payment  was  purely 
Voluntary  or  not). 

"The  law  is  clear,  that  where  one 
makes  a  payment  in  the  name  and 
on  behalf  of  another  without  author- 
ity. It  Is  competent  for  the  debtor  to 
ratify  the  payment,"  and  where  one 
whose  authority  as  agent  of  the 
debtor  was  previously  withdrawn 
paid  the  creditor  a  less  sum  In  dis- 
charge of  the  disputed  claim,  and 
the  btter  afterward  repaid  him  the 
amount  and  sued  the  debtor  on  the 
claim.  It  was  held  competent  for  the 
creditor  and  the  axent  to  cancel  what 
had  been  done  oefore  ratiflcatlon. 
Walter  t.  Jamea,  I<.  R.  6  Bxoh.  124, 
127. 

8*.  Belshaw  v.  Bush,  11  C'B. 
191,  73  BCIi  191,  138  Reprint  444. 

84.  Simpson,  v.  Cgglngton,  10 
Bxch.  846.  ' 

8B.  V.  B. — Snyder  -v.  Pharo^  26 
Fed.  398. 

Nebr. — Chicago,  etc,  R.  Co.  V. 
Brown,  70  Nebr.  896,  97  NW  10S8. 

Oh. — Leavltt  v.  Morrow,  6  Oh.  St 
71,  67  AraD  334. 

k  I.— Bennett  v.  Hill,  14  R  I.  822. 

Vt. — Robinson  v.  St.  Johnsbury, 
etc..  R  Co.,  go  Vt.  129,  66  A  814,  9 
LRANS  1249. 

Sng. — Waiter  v.  James,  R.  6 
^ch.  124:  Belshaw  v.  Bush,  11  C.  B. 
191,  73  ECL  191,  138  Reprint  444. 

36.  Stevens  v.  Hathome.  1 2  Al- 
len (Mass.)  402;  Arnett  v.  Missouri 
Pac.  R.  Co.,  64  Mo.  A.  868:  Barrett 
V.  Third  Ave.  R  Co..  45  N.  T.  828. 
And  see  Kropldlowski  v.  Pflster,  eta, 
Leather  Co..  149  Wis.  421,  428,  185 
KW  839,  89  LRANS  509  (where  it 
Tas  said  by  Barnes,  J.,  that  most 
courts  base  the  rule  "on  the  as- 
sumption that  the  injured  party  has 
received  full  satisfaction,  or  what 
is  in  Ikw  equivalent  to  full  satisfac- 
tion, for  the  damages  sustained,  and 
that  recovery  should  not  go  beyond 
this"). 

ST.  Ala. — Cobb  T.  Malone,  86  Ala. 
571.  6  S  6;  Smith  v.  Qayle,  58  Ala.  600. 

Ark. — Jones  v.  Chtsm,  72  Ark.  14. 
88  SVr  816. 

Cal, — Chetwood  v.  California  Nat. 
Bank,  118  Cal.  414,  45  P  704;  Urton 
V.  Price-  57  Cal.  270;  Ransom  v. 
Parish,  i  Cal.  886. 

Conn. — Ayer  v.  Ashmead,  SI  Conn. 
447,  83  AmD  154. 

Oa. — Donaldson  T.  CarmiehaeL  102 
Oa.  40,  29  SE  135. 

III. — ^Weat  Chicago  St.  R.  Co.  v. 
Piper,  185  111.  325,  46  NE  186;  Chi- 
cago V.  Babcock,  143  111.  858,  32  NB 
271;  Gore  v.  Henrvtin,  165  111.  A. 
222;  Wagner  v.  Union  Stock  Tarda, 
etc.,  Co.,  41  111.  A.  408. 

Iowa. — Snyder  v.  Mutual  TeL  Co„ 
136  Iowa  215,  112  NW  776.  14  LRAN8 
>21;  Miller  v.  Beck,  108  Iowa  575.  79 
NW  844;  Jmb  LOOK.  67  Iowa  497, 
10  NW  876;  UeU  v.  Boule,  40  low* 


288;  Turner  v.  Hitchcock,  20  Iowa 
310. 

Me. — Lunt  v.  Stevens,  24  Me.  534: 
Oilpatrlck  v.  Hunter,  24  Me.  18,  41 
AmD  870.  , 

Mass. — Brewer  v.  Casey,  196  Mass, 
3S4,  82  NE  45;  Gobb  v.  Ellison,  13S 
Mass.  508 ;  Stevens  v.  Hathome,  12 
Allen  402;  Brown  v.  Cambridge,  3 
Allen  474. 

Mich.— McBride  v.  Scott,  132  Mich. 
176,  93  NW  248,  102  AmSR  416,  61 
^RA  446,  1  AnnCas  61  and  note. 

Minn. — Hartigan  v.  Dickson,  81 
Minn.  284,  83  ,NW  1091. 

Miss. — Bailey  t.  Delta  IClectric 
Light,  etc.,  Mfg.  Co.,  88  Miss.  634. 
38  8  864. 

Mo. — Chicago  Herald  Co.  v.  Bryan, 
195  Mo.  674,  .92  SW  902;  Amett  v. 
Missouri  Pac.  R.  Co.,.  64  Mo.  A.  368. 

Mont. — Tanner  v.  Bowen,  84  Mont. 
121,  124,  85  P  876,  115  AmSR  529.  7 
LRANS  534  and  note,  9  AnnCas  617 
and  note  (cit  Cyc]. 

Nebr.~Wardell  v.  McConnell,  25 
Nebr.  558,  41  NW  548.  ^ 

N.  J. — Rogers  v.  Cox,  66  N.  J.  Xi. 
482,  60  A  143;  Spurr  v.  North  Hudson 
County  R  Co.,  66  N.  J.  L.  846,  28  A 
682. 

N.  T.— Barrett  v.  Third  Ave.  R 
Co.,  45  N.  T.  628:  Walsh  v.  New  York 
Cent.,  etc.,  R  Co.,  140  App.  Dlv.  1, 
124  NTS  312;  CBrien  t.  Brooklyn 
Heights  R  <^.,  80  App.  Div.  474.  81 
NTS  127 ;  Schramm  v.  Brooklyn 
Heights  R  Co.,  86  App.  Div.  884.  B4 
NTS  845;  Comatock  v.  Hopkins.  61 
Htm  189.  16  NTS  908;  Merchants' 
Bank  v.  Curtis,  87  Barb.  817;  Sistare 
v.  Olcott  15  NT8t  848 :  Knlckerbacker 
v.  Colver,  8  Cow.  ill ;  Strang  v. 
Holmes.  7  Cow.  284. 

Oh.— Ellis  V.  Bitser,  t  Oh.  89,  16 
AmD  684. 

Tenn. — Snyder  T.  Witt,  99  Tenn. 
618,  48  SW  441 ;  Brfscm  v.  Doui^erty, 
8  Baxt.  98;  Foster  v.  Collins,  6 
Helsk.  1 ;  Brown  t.  Kencheloe,  8 
Coldw.  192;  Knott  v.  Cunningham,  2 
Sneed  205. 

Tex. — El  Paso,  etc.,  R.  Co.  v.  Darr, 
(Civ.  A.)  98  SW  166;  Robertson  v. 
Trammell,  37  Tex.  Civ.  A.  53,  83  SW 
258  [aft  98  Tex.  364,  83  SW  10981. 

Vt. — Eastman  v.  Grant,  34  Vt.  387; 
Brown  v.  Marsh,  7  Vt.  320. 

Va. — Ruble  v.  Turner,  2  Hen.  & 
M.  (12  Va.)  38. 

Wis. — Kropldlowski  v.  Pflster,  etc., 
leather  Co.,  149  Wis.  421,  136  NW 
889,  89  LRANS  609. 

Eng. — Thurman  v.  Wild.  11  A.  & 
E.  463,  39  ECL  145,  113  Reprint  487; 
Dufresne  v.  Hutchinson,  3  Taunt. 
117.  128  Reprint  48. 

See  also  Release  [34  Cyc  1086]; 
Torts  [38  Cyc  491]. 

[a]  Jb3iotlL«r  statement  of  mle.^ — 
"Whenever  the  person  injttred  by  the 
wrong  of  several  Joint  tctrt-feasors 
has  settled  bis  claim  for  damages 
and  received  satisfaction  from  one 
of  them,  the  cause  of  action  is  dis- 
charged as  to  alL"  1  Jaggard  Torts 
p  844  g  117. 

[b}  AppUoatloM  of  ml*. — (1)  Pay- 
ment of  a  sum  of  money  "in  full 
payment  and  satisfaction  for  all 
claims  for  damages  and  costs,"  In  a 
suit  against  a  corporation  for  an  in- 
Jury  sustained  by  plaintiff  by  reason 
of  falling  into  a  trench  alleged  to 
have  been  dug  by  Its  servant  In  the 
public  bi^way,  bars  a  subseauent 
action  for  tb«  sama  lajory  a^iinat 


the  town  which  was  bound  to  keep 
the  highway  In  r^>air.  Brown  v. 
Cambridge.  8  Allen  (Masa)  474.  (2) 
Plaintiff  brought  suit  in  a  state  court 
against  the  president  of  a  wholesale 
grocers'  association  to  recover  dam- 
ages for  an  allsKed  wrongful  inter- 
ference with  his  business.    He  subae- 

Juently  commenced  an  action  In  a 
ederal  court  against  the  association 
to  recover  damages  for  the  same  in- 
Jury,  alleged  to  have  been  caused 
by  a  conspiracy  in  restraint  of  trade, 
in  violation  of  the'  Sherman  Anti- 
Trust  Act  July  2,  1890,  o  647  (26  V.  S. 
St.  at  L.  209).  Pending  such  action  ha 
settled  the  suit  in  the  state  cour^ 
and  received  payment  of  the  agreed 
sum  from  defendant  therein.  It  was 
held  that  such  settlement  was  an  ac- 
cord and  satisfaction  of  his  entir« 
claim,  and  a  bar  to  the  second  suit, 
and  that,  not  being  entitled  to  re- 
cover actual  damages  in  such  suit, 
he  was  not  entitled  to  recover  the 
threefold  damages  or  attorney's  fees 
provided  for  by  §  7  of  tfie  act. 
Clabaugh  V.  Southern  Wholesala 
Grocers'  Assoc.,  181  Fed.  109. 

[o]  WksM  two  bnokatan  at  a 
market  bouse  place  two  pushcarts  on 
a  narrow  pavement  fn  front  of  their 
stands  so  that  they  protrude  ovsr 
the  paving,  and  an  Ice  wagon  is  neg- 
ligently driven  against  the  pushcarts 
and  injures  a  bystander,  the  huck- 
sters and  the  driver  of  th*  wagon 
are  Joint  tort-feasors,  and  an  accord 
and  satisfaction  by  the  driver  of  the 
ice  wagon  operated  to  discharge  the 
hucksters.  Snyder  v.  Witt,  99  Tenn. 
618.  42  SW  441. 

[d]  Vlalatlfl,  haTlnff  snsd  two 
oorporatloas  Jointly  for  injuries  al- 
leged to  have  occurred  in  a  collision 
between  a  street  car  of  defendant 
traction  company  and  a  train  belong- 
ing to  defendant  railroad  company, 
received  from  the  railroad  company 
one  thousand  dollars  "on  accbunt  or' 
his  Injury,  and  dismissed  the  suit  as 
to  it.  testifying  that  he  had  no  fur- 
ther claims  against  the  railroad  com- 
pany. It  was  held  that  the  words 
"on  account  or*  should  be  construed 
to  mean  "because  of  the  accident," 
and  did  not  indicate  a  partial  pay- 
ment rather  than  a  full  settlement, 
and  that  the  proof  therefore  showed 
a  full  payment  and  release  of  one 
of  two  joint  tort-feasors  which  oper- 
ated as  a  discharge  of  both.  Wail- 
ner  v.  Chicago  Cons.  Tract  Co.,  24S 
111.  148,  91  NE  1058. 

[e]  Betsaxlt  of  oanse  of  aottos  la 
favor  of  one  ZSlsases  all. — Where 
several  Joint  tort-feasors  have  been 
sued  in  a  single  action,  a  retraxit  of 
the  cause  of  action  In  favor  of  one 
of  them  operates  to  release  them  all, 
and  It  matters  not  whether  the  pay- 
ment made  by  such  one  was  in  a 
large  or  small  amount.  Chetwood  v. 
California  Nat  Bank.  118  CaL  414, 
45  P  704. 

38.  Snyder  v.  Mutual  Tel.  Co..  115 
Iowa  215.  112  NW  776,  14  LRANS 
321;  Snyder  v.  Witt,  91  Tenn.  618. 
42  SW  441;  Brown  v.  Kenehelosw  i 
Coldw.  (Tenn.)  192. 

St.  (Jonn. — ^Ayer  v.  Ashmead.  31 
Conn.  447,  83  AmD  .164. 

Mo. — Amett  T.  Missouri  Pac  R. 
Co^  64  Mo.  A.  t«8. 

Oh.— Ellis  T.  Bitser,  S  Ofa.  S9,  IB 
AmD  584. 

Tenn.— Brown  Kamflieloa,  1 

Ooldw.  192. 
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ment  impairing  the  legal  rights  of  the  others.^  It 
has  also  been  held  that  the  rule  is  not  confined  to 
those  who  are  strictly  joiqt  wroi^doere  but  em- 
braces all  persons  who  might  be  sued  jointly  or 
severally  for  the  wrong  complained  of.*^  In  order 
to  discharge  all  the  wrongdoers,  however,  the  con- 
sideration accepted  from  one  must  be  accepted  in  full 
satisfaction  of  the  injury,  so  far  as  he  is  eonceriied." 
AeceptAnee  of  a  partial  satisfaction  from  one,  and  a 
receipt  or  release  to  that  extent,  while  available  to 
the.  other  wrongdoers  as  partial  satisfaction,**  is 
srailable  only  as  such."  And  in  some  iurisdictions 
it  is  held  that  the  rule  that  satisfaction  by  one  of 
tvo  or  more  joint  wrongdoers  dischaTges  all  has  no 
application  where  the  person  from  whom  the  satis- 
faction as  a  joint  wrongdoer  moves  is  not  in  fact 


Va. — Rub1«  T.  Turner,  2  Hen.  &  U. 
(12  Va.)  38. 

«k  Ellis  Y.  Bltser,  2  Oh.  89,  15 
AmD  534. 

41.  Breeden  t.  Frankford  Mar. 
Ace,  etc..  Ins.  Co.,  220  Mo.  327,  119 
SW  576  (holding  that  where  an  em- 
ployee accepts  from  his  employer  a 
UsB  sum  in  full  satisfaction  of  a 
judnnent  for  jwrsonal  Injuries,  such 
Mttlement  bars  an  action  by  the 
employee  for  maintenance  afr&inat  a 
compajiy  which  had  indemnlfled  the 
employer  against  loss  for  Injuries 
to  employees,  and-  which  had  partlcl- 
pKted'ln  defending  the  action).  And 
fl«e  Chicago  Herald  Co.  v.  Bryan,  195 
Mo.  574.  92  SW  902. 

48.  Ala- — Smith  v.  Oayle.  <2  Ala. 
446,  58  Ala.  600. 

IlL— Chicago  T.  Babcock,  148  111. 
HS,  32  NB  271:  Parmelee  v.  Iaw- 
rence,  44  111.  406:  Brennan  v.  Elec- 
trical Installation  Co..  120  111.  A.  461; 
Wagner  v.  UBion  Stock  Tardi,  ate., 
Co.,  41  111.  A.  408. 

Iowa. — Snyder  v.  Mutual  Tel.  Co., 
1)5  Iowa  216,  112  NW  776,  14  LRANS 
321;  McDonald  v.  Nu^en,  118  Iowa 
512,  92  NW  675,  96  AmSR  407. 

Mich.— Stoney  Creek  Woolen  Co.  v. 
Stnalley,  111  Mleh.  S21.  «0  NW  722. 

Uisi. — ^Bailey  v.  DelU  Electric 
Llcht,  etc,  Mfg.  Co.,  86  Miss.  634,  88 
8  164. 

Ha — Amett  v.  Ulssouri  Pac.  R.  Co., 
64  Mo.  A.  S«8.  _ 

N.  H.— Snow  T.  Chandler,  10  N.  H. 
92,  24  AmD  140. 

Y^Kaam       Roche.  94  K.  T. 

129. 

Vt^-Sloan  T.  Herrlck.  49  Vt  327; 
Chamberlain  Murphy,  41  Vt.  110; 
Brown  v.  Marsh,  T  VL  220. 

W.  Va. — BloBS  T.  Plynala,  S  W.  Va. 
898,  10  AmD  762.  _ 

Wis.— Pogel  v.  Melike,  60  Wis.  248, 
18  NW  927:  Ellis  v.  Esson,  60  Wis. 
138,  6  NW  618.  36  AmR  830. 

[a]  BeMon  for  trOm. — The  satis- 
faction which  the  law  says  shall 
bar  further  recovery  must  be  such 
as  shall  be  voluntarily  accepted 
by  plaintiff.  Otherwise,  one  Joint 
wrongdoer,  or  all  of  them  acting  in 
concert  through  the  one,  might  in 
fact  exercise  the  election  which  the 
law  says  plaintiff  has  the  right  to 
make,  and  thus  defeat  the  very  ob- 
ject of  the  rule  giving  plaintiff  the 
rlFTht  to  maintain  separate  actions, 
and  to  prosecute  them  to  final  Judg> 
ments.  McDonald  V.  Nugen,  118 
Iowa  512.  92  NW  «76,  96  AmSR  407. 

[b]  AppUoattona  of  ral: — (1) 
Thus,  where  a  person  who  is  Injured 
by  the  negligence  of  two  or  more 
persons  accepts  a  sum  in  considera- 
tion of  his  agreement  not  to  sue  the 
party  paying,  not  in  satisfaction  of 
the  damages,  but  only  lii  part  pay- 
ment thereof,  the  transaction  Is  not 
an  accord  and  satisfaction  and  does 
not  bar  a  suit  against  the  other  par- 
ties. Chicago  V.  Babcock,  143  III. 
8S8.  82  NB271.  (2)  And  payment  to 
the  clerk  of  the  court  of  a  Judgment 
■gainst  one  of  two  joint  tort-feasors, 
sued  separately,  which  Is  not  ac- 
cepted by  plaintiff,  Is  not  a  bar  to 


the  prosecution  of  the  action  against 
the  other.  McDonald  v.  Nugen,  118 
Iowa  612.  92  NW  675,  96  AmSR  407. 
(3)  So,  where  Judgment  by  default 
had  been  obtained  against  one  tort- 
feasor and  action  ^gainst  the  other 
was  subsequently  withdrawn  upon 
receipt  from  him  of  partial  satisfac- 
tion for  the  wrong,  this  payment 
only  operated  in  discharge  pro  tanto 
of  the  defaulting  tort-feasor.  Heyer 
V.  Carr,  6  R.  I.  46.  See  also  Sloan  v. 
Herrlck,  49  Vt.  327.  (4)  Likewise 
a  settlement  with  one  of  two  Joint 
trespassers  for  one  half  of  the  prop- 
erty takeil  does  not  bar  an  action 
against  the  other  for  the  balance. 
McCrilllB  y.  Hawes,  88  Ma.  666. 

43.  Ata.^Bovles  T.  Knight.  128 
Ala.  289,  26  S  939. 

Colo. — Bowman  v.  Davis,  18  Colo. 
297.  22  P  507. 

111. — Chicago,  etc,  R.  Co.  v.  Hlnes, 
82  111.  A.  488  [aft  188  III.  482,  56  NE 
177]. 

Iowa. — Turner  v.  Hitchcock,  20 
Iowa  310. 

N.  T.— Knapp  v.  Roche,  94  N.  Y. 
884;  Walsh  v.  N.  Y.  Cent,  etc,  R. 
Co..  140  App.  DlV.  1,  124  NYS  812; 
MerehanU^  Bank  v.  Curtiss;  87  Barb. 
817. 

See  Dufresne  v.  Hutchinson,  8 
Taunt.' 117.  128  Reprint  48. 

44.  Smith  V.  Oayle,  68  Ala.  600; 
Kropldlowakl  v.  Pflater,  etc.,  I^eather 
Co.,  149  Wis.  421.  135  NW  829,  89 
LRANS  609;  EUls  v.  Esson,  60  Wis. 
188.  6  NW  618,  86  AmR  830. 

M.  Western  Tube  Co.  v.  Zang,  86 
IlL  A.  63;  Wagner  v.  TTnlon  Stock 
Yards,  etc.,  Co.,  41  XIL  A.  408:  Ken- 
tucky, etc„  Bridge  Co.  v.  Hall,  126 
Ind.  220.  26  NE  219;  Turner  v.  Hitch- 
cock, 20  Iowa  310;  Missouri,  etc.,  R 
Co.  V.  McWherter.  59  Kan.  345.  53 
P  136;  Warden  v.  McConnell.  26  Nebr. 
658.  41  NW  548;  Atlantic  Dock  Co.  v. 
New  York,  "68  N.  Y.  64;  Thomas  v. 
Central  R.  Co.,  194  Pa.  511.  46  A  344, 
See  also  Sleber  v.  Amunson,  78  Wis. 
679,  47  NW  1126.  In  this  case  It  was 
held  that  where,  through  the  fault  of 
the  owner  of  a  team  and  not  that  of 
the  driver,  a  collision  occurs,  and  the 
owner  gives  the  attorney  of  the  per- 
son Injured  five  dollars,  and  agrees 
to  give  fifty  dollars  which  he  owes 
the  driver,  but  never  does  so,  there 
Is  no  accord  and  satisfaction  so  as 
to  bar  an  action  for  the  injury.  It 
Was  said  ftat  even  If  the  fifty  dol- 
lars had  been  paid  It  would  have  been 
a  mere  gratuity,  since  the  driver  was 
not  a  Joint  wrongdoer. 

[a]  Contra. — Snyder  v.  Mutual 
Tel.  Co.,  135  Iowa  215.  112  NW  776, 
14  LRANS  331 ;  Miller  v.  Beck.  .108 
Iowa  57S,  79  NW  344;  Brown  v.  Cam- 
brldgCL  8  Allen  (Mass.)  474;  Hartigan 
v.  Dldcaon,  81  Minn.  284,  83  NW  1091. 

Balsase  of  Joint  tort4«Mor  see  Re- 
lease [84  Cyc  lOeS]. 

[b]  Zn  equity  part  satisfaction  by 
one  Joint  debtor  (tort)  and  a  cove- 
nant by  the  creditor  not  to  enforce 
the  collection  of  the  residue  against 
such  debtor's  individual  property 
will  not  discharge  the  other  debtor, 
unless  the  party  in  whose  favor  the 


liable."  Nor  does  the  rule  apply  where  it  clearly 
appears  that  the  tort  committ&d  was  not  joint  in  its 
nature,^  or  where  the  person  injured  is  an  infant.^^ 
[i  31]  X).  Satisfaction  by  One  of  Several  Joint 
Obligors.  An  accord  and  satisfaction  by  one  of  sev- 
eral joint  obligors  is  good;*"  and  this  principle  ap- 
plies to  judgment  debts  as  well  as  other  obligations." 
But  a  release  of  one  joint  obligor  must  be  a  technical 
release  and  be  under  seal,  where  such  releases  are' 
required  to  be  sealed,  in  order  to  effect  a  discharge  of 
the  others.** 

[$  32]  B.  Satisfactloa  of  One  of  Several  Joint 
OreditOTS — 1.  In  QeneraL  Accord  and  satisfaction 
with  one  of  several  plaintiffs  or  joint  creditors  is  a 
complete  extinction  of  the  claim,"^  and  is  a  good 
accord  and  satisfaction  without  showing  that  the  one 

covenant  la  made  ia  primarily  or  In- 
dividually liable  for  the  whole  debt. 
Miller  V.  Fenton.  11  Paige  (N.  Y.)  18. 

4e.    Sexton  Rica,  etc.,  Co.  v.  Sex- 
ton, 48  Tex.  Civ.  A,  190,  106  SW  728. 

4T.    Bakar  v.  Lovett,  6  Mass.  78,  4 
AmD  88. 

48.  Ely  T.  Ely,  70  N.  J.  U  31,  66 

A  246;  Strang  v.  Holmes,  7  Cow.  (N. 
Y.)  224;  Rawstorn  v.  Gandell,  16  M. 
&  W.  804;  2  Chltty  Contr.  (11th  Am. 
ed)  113. 

Salaasa  Joint  obligor  see  Release 
[34  Cyc  lOll  et  seq].    See  infra  |  63. 

49.  In  re  B.  W.  A.,  [1901]  2  K.  B. 
642. 

80.    See  Release  [34  Cyc  1086]. 
61.  III.— I.eafgreen  v.  Telford,  169 
III.  A.  682,  687  [quot  Cyc]. 

Ky. — Morrow   V.  Starka,  4   J.  J. 
Marsh.  '867. 

Mass. — Myrlok  V.  Dame.  >  Cush. 
24s 

Miss.— state  V.  Story.  67  Miss.  738. 
N.  J.— Ely  V.  Bay,  70  N,  J.  Ij.  81, 
66  A  246. 

N.   Y. — ^Decker  t.  lilvlngston.  15 
John&  479:  Austin  T.  HaU,  13  Johns. 
286,  7  Amb  876. 
Pa. — Salmon  t.  Davis,  4  Blnn.  876. 
Tenn. — Brwln    v.    Rutherford.  1 
Yerg.  169.  ' 


Eng. — Husband  v.  Davis,  10  C.  B. 
646.  70  ECL.  646,  138  Reprint  266: 
Wallace  v.  Kelsall.  7  M.  A  W.  264. 

[a1  BaasoB  for  nila^"Tbe  rea- 
son why  the  defence  is  a  good  ona 
at  law  IS  that  the  two  creditors  ara 
treated  as  having  a  Joint  Intarast  In 
the  debt,  with  Its  incident  of  survi- 
vorship, and  the  satisfaction  to  ona 
of  tba  pvtias  of  a  Joint  dwnand  due 
to  himself  and  others  puts  an  end  to 
tha  Joint  demand,  and  he  cannot  aft- 
erwu'd,  by  Joining  the  other  parties 
with  him  as  plaintiffs,  recover  tha 
debt;  nor  can  a  right  of  action  be 
supposed  to  exist  which,  if  It  existed, 
might  survive  to  the  very  person 
who  had  already  received  full  value." 
Steeds  v.  Steeds,  22  Q.  B.  D.  537.  541. 

[bl  Kffaot  of  motlva  of  creditor. — 
(1)  The  fact  that  in  making  the  ar- 
rangements the  creditor  is  Influenced 
by  kindness  toward  the  debtor  is  not 
of  itself  evidence  of  fraud  to  defeat 
the  transaction  (Ely  v.  Ely,  70  N.  J. 
li.  31,  33.  56  A  246);  (2)  but  it  has 
been  said  that  "an  attempt  to  exer- 
cise the  power  fraudulently  may  be 
defeated,  as  in  case  where  th^  acting 
party  is  a  creditor  in  name  only  ana 
the  debtor  knows  be  has  no  substan- 
tial interest  In  the  debt,  or  where  tha 
creditor,  being  himself  irresponsible, 
seeks.  In  collusion  with  the  debtor, 
to  discharge  the  debt  without  pay- 
ment"  (Ely  V.  Ely,  supra). 

[c1  Effect  of  death  of  oradltov 
mablng  agraamant.^ — ^Where  one  of 
four  partners  in  trade  accepts  a  sur- 
render of  land  by  the  debtor  to  tha 
partnership  in  satisfaction  of  a  debt 
due  the  partnership,  and  he  dies,  the 
other  partners  cannot  maintain  an 
action  for  the  recovery  of  such  debt, 
it  not  being  alleged  on  the  part  01 
defendant  tnat  the  deceased  partner 
had  authority  to  do  what  be  aid,  and 
on  the  other  band  there  being  ao 
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vfao  made  the  settlement  bad  authority  from  the 
others  to  do  so."'  Nevertheless,  to  render  the  |;ran8- 
aetion  a  bar  to  any  further  action  on  the  demand, 
vhat  was  given  must  have  been  accepted  as  satisfac-, 
tion  of  the  whole  demand;  a  settlement  with  one 
plaintiff  or  Joint  creditor  for  his  share  <^\y  will  not 
suffice and  it  has  been  held  that  there  must  be  such 
a  unity  of  interest  among  the  joint  creditors  that  all 
must  be  joined  as  parties  in  a  atrietly  personal 
action  for  recovery  of  the  claim.** 

[$33]  2.  Partners.  Accord  and  satisfaction  with 
one  partner  of  a  debt  due  to  the  firm  is  good  against 
all  the  partners,  and  a  release  by  one  partner  is  a 
release  by  all,'"'  and  the  knowledge  and  assent  of  the 
other  partners  is  not  necessary.  But  a  settlement 
made  by  one  partner  in  fraud  of  the  firm  or  of  one 
of  the  partners  of  the  firm  will  not,  it  has  been  held, 
defeat  the  action  of  the  firm  for  the  balance  unpaid."' 

[$34]  F.  Minors  and  Huried  Women.  Minors 
are  not  bound  by  contracts  of  accord  and  satisfac- 
tion entered  into  by  them.*^  Where  the  husband 
signs  a  contract  of  accord  and  satisfaction  made  by 
his  wife,  and  indorses  his  approval  of  it,  she  is  bound 
thereby,  so  far  as  her  coverture  is  coneemed.'" 

[$  35]   0.  Perwnu  Acting  In  a  Bepresentattn 


Oapad^ — 1.  Parsonal  RapresentatiTes.  When  a  per-- 
son  assumes  to  collect  the  assets  or  credits  belonging 
to  the  estate  of  a  deceased  person,  and  sabsequeotly 
is  appointed  administrator  of  the  estate,  and  in  that 
capacity  brings  an  action  upon  the  claim  so  col- 
lected, the  prior  payment  made  to  him  before  his 
appointment  is  a  defense  to  the  party  against  whom 
the  claim  existed  and  who  made  the  payment."**  But 
payment  of  a  sum  to  a  person  before  his  appoint- 
ment as  administrator,  in  satisfaction  of  a  claim  for 
damages  for  the  wroi^ful  death  of  his  intestate,  and 
his  release  of  such  claim,  cannot  be  pleaded  as  an 
accord  and  satisfaction  in  an  action  brought  under 
a  special  statute  by  the  next  of  kin  to  enforce  such 
claim."^ 

U  36]  2.  Agent.  An  accord  and  satisfaction  with 
a  duly  authorized  agent  will  bind  his  principal  but 
only  when  he  is  so  authorized,"  or  where  the  prin- 
cipal .subsequently  ratifies  bis  action.**  A  fortiori 
is  the  principal  not  bound  by  the  act  of  the  agent 
when  he  has  expressly  instructed  the  agent  not  to 
enter  into  any  agreement  in  respect  of  the  claim 
whieh  the  latter  assumed  to  settle.*  There  is  a 
itetiflcatio^  of  the  act  of  the  agent  binding  the  prin- 
cipal when  the  prineipal  with  fall  knowledge  of  all 


allegation  on  the  part  of  plaintiffs 
that  there  was  any  fraud  In  the 
transaction.  Crowe  v.  Lysacht,  12 
Ir.  C.  L.  481. 

[d}  UmltatlOB  of  rule  Is  •Qaltar. — 
Some  courts  seem  to  adopt  a  differ- 
ont  rule  so  far  as  suits  In  equity  are 
concerned.  In  Bteeds  v.  Steeds,  22 
Q.  B.  D.  687,  641,  It  was  said:  "In 
equity,  however,  it  would  appear  as 
If  the  general  rule  with  regard  to 
money  lent  by  two  persons  to  a  third 
was  that  they  will  prima  facie  be 
regarded  as  tenants  fn  common,  and 
not  as  Joint  tenants,  both  of  the  debt 
and  of  any  security  held  for  It,"  and 
the  court  accordingly  held  that  the 
defense  was  good  only  as  concerned 
the  claim  of  plaintiff  who  was  party 
to  the  accord  and  satisfaction.  So  In 
Upjohn  V.  Ewlng,  2  Oh.  St.  13,  18,  It 
was  said;  "But  we  are  not  prepared 
to  say  that  one  or  more  of  several 
joint  creditors,  between  whom  no 
partnership  exists,  can  release  the 
common  debtor  so  as  to  conclude 
their  co-creditors  who  do  not  assent 
to  such  release.  It  Is  true,  they  may 
defeat  an  action  at  law,  bat  It  does 
not  follow  that  a  recovery  in  equity 
cannot  be  had.  At  law,  joint  credi- 
tors mvtat  Join  In  the  action;  and  all 
must  recover,  or  none  can.  Hence, 
If  part  of  them  are  barred,  all  are. 
But  the  forms  of  equity  procedure 
require  no  such  Joinder  when  Justice 
would  be  defeated  by  it.  It  may  be 
admitted,    that,   as   a   g-eneral  rule, 

Joint  creditors  cannot,  by  a  division 
etween  themselves,  acquire  a  sepa- 
rate right  of  action  against  the 
debtor,  either  at  Taw  or  in  equity; 
but  where  the  debtor  himself  pro- 
cures the  release  of  a  part  of  them, 
w«  do  not  see  how  he  can  object  to 
the  others  proceeding  against  nlm  In 
equity." 

B8.  State  Story,  67  Miss.  738; 
Eh^ln  V.  Rutherford,  1  Terg.  (TennJ 
Wallace  t.  Kelsall,  7  M.  ft  W. 
2S4.  See  also  Husband  y.  Davis,  10 
C.  B.  M,  70  ECIi  645,  1S8  Reprint 
266. 

Bft.  Clark  v.  Dlnamore,  6  N.  H. 
1S6. 

B4.  Hathaway  v.  Orient  Ins,  Co., 
134  N.  Y.  409,  32  NB  40,  17  LRA  514 
(holding  that  in  case  a  claim  arises 
in  favor  of  A  and  B  against  C  out  of 
a  contract  entered  Into  by  the  three, 
to  which  claim  by  the  contract  A  has 
the  prior  and  B  the  subsequent  right, 
C  and  B  cannot  without  tne  consent 
of  A  effect  an  accord  and  satisfaction 
which  will  cut  off  the  right  of  A). 

SS.  Conn. — ^Hoyes  T.  Mew  Haven, 
mtc,  R.  Co.,  10  Conn.  1. 


II1.-~aregg  v.  James,  1  111.  14S,  12 
AmD  161. 

Ind. — ^Yandes  v.  Lefavour,  2  Blaokf. 
871. 

La. — White  v.  JoUes,  14  La.  Ann. 

692. 

Md. — Doremus    v.    McCormlck,  7 

am  49. 

Mass. — Emerson  v.  Knower,  8  Pick. 
63. 

N.  Y.— Sweet  v.  Morrison,  103  N. 
Y.  2SB,  8  NE  396;  Cunningham  v. 
Littlefleld,  1  Edw.  104. 

Pa. — Salmon  V.  DaTls,  4  Blnn.  S7B, 
6  AmD  410. 

Tenn. — Allen  v.  Parrington,  2  Sneed 
526. 

Va. — Scott  V.  Trent.  1  Wash.  77. 
See  Crowe  v.  Lysaght.  12  Ir.  C.  L. 
481. 

66.  Cunningham  V.  Littlefleld,  1 
Edw.  (N.  T.)  104.  See  also  cases 
supra  note  &6. 

67.  Blewett  v.  Gaynor,  77  Wis. 
878,  48  NW  647. 

[a]  But  In  an  aetlon  hj  a  pactner 
to  an  tuM*  »  Mttlemeat  of  a  part- 
nership debt  made  by  other  members 
of  the  Arm,  on  the  ground  of  collu- 
sion and  fra.ud  on  tne  part  of  such 
members  and  the  debtors,  It  was 
held  that  plaintiff  was  not  entitled 
to  have  the  settlement  set  aside  on 

firoof  of  fraud,  but  only  to  be  placed 
□  the  position  he  would  have  been 
in  If  the  full  debt  had  been  paid  to 
his  copartners.  Sweet  v.  Morrison, 
103  N.  T.  236,  8  NB  296. 

08.  See  Baker  v.  Lovett,  6  Mass. 
78,  4  AmD  88  (holding  that  where 
one  of  full  age  and  an  infant  bad 
Jointly  assaulted  and  beaten  another 
Infant,  and  the  infant  only  was 
sued  for  the  trespass,  and  he  pleaded 
an  accord  and  satisfaction  between 
plaintiff  and  the  other  trespasser  of 
full  age,  plaintiff  was  not  bound  by 
the  aeeord  and  aatlsfactton) ;  Hens- 
ler  T.  Stix.  lis  Mo.  A.  162,  88  BW 
108. 

69.  Brundlge  v.  Nashville,  etc., 
R.  Co.,  112  Tenn.  626,  81  8W  1248. 

eo.  Priest  V.  Watklns.  2  Hill  (N. 
Y.),  226.  38  AmD  584;  Rattoon  v. 
Ov4racker,  S  Johns.  (N.  Y.)  126; 
Vroom  V.  Van  Home,  10  Paige  (N. 
Y.)  649,  42  AmD  94.  And  see  Stober 
T.  McEhtee.  142  N.  t.  200,  204,  36 
KE  87S  (where  it  was  said :  "For  the 
purpose  of  protecting  parties  making 
payment  in  good  faith  to  the  widow 
or  other  person  without  authority 
to  collect  the  assets  at  the  time,  the 
letters  when  subsequently  issued  to 
them,  are  deemed  to  relate  back  so 
as  to  legalize  such  payments"). 


ei.  Stuber  V.  McEntee.  142  N.  T. 
200.  26  NE  878. 

ra.  Chouteau  v.  U.  S..  95  XT.  S.  61. 
24  L.  ed.  371;  Anderson  v.  Highland 
Tp.,  16  Johns.  (N.  Y.)  86. 

[a]  Avtliorliatlon  held  voSelent. 
•—■where  a  general  agent  of  a  cor- 
poration authorized  another  agent  to 
use  his  own  Judgment  as  to  a  con- 
templated settlement  with  a  debtor 
of  the  corporation,  the  latter  agent 
had  authority  to  accept  as  full  set- 
tlement a  cash  payment  less  than 
the  full  amount  of  the  debt.  Russell 
v.  Stevenson,  34  Wash.  166,  76  P  627. 

es.  Oobb  v.  Malone,  91  Ala.  SB8. 
8  8  693;  Cobb  v.  Malone  Sfi  Ala.  671, 
6  S  6;  Saunders  v.  Whitcomb,  177 
Mass.  457,  59  NH  192:  Colvard  v.  Car- 
olina, etc„  R.  Co.,  161  N.  C.  622,  66 
SE  670;  Donnelly  v.  Hoopes.  62  Pa, 
Super.  280;  CltiiMiB'  Nat.  Bank  v. 
Marks,  84  Pa.  Super.  810. 

[a]  A  ahlpnuMter  in  a  foreign 
port  nas  no  authority  to  settle  an  un- 
disputed claim  for  demurrage  by  the 
acceptance  of  payment  of  a  smaller 
sum.  Randall  v.  Brodhead,  60  App. 
Dlv.  667.  70  NYS  48. 

[b]  OOlleoton  of  rerenne  have  no 
authority  to  compromise  government 
claims  and  put  In  the  mouths  of  the 
debtors  the  plea  of  accord  and  satis- 
faction.   Martin   v.    U.   S.,   4   T.  B. 


Mon.  (Ky.)  487. 

Jc]    To  acoei   
Mtlon  of  an  emplojer*!  tight  of 


acoept  a  mortgage  1&  aat- 


aotlon  and  to  agree  to  dismiss  his 
suit  Is  not  within  the  authority  of 
a  clerk,  aa  such.  Cobb  v.  Malone, 
86  Ala.  571.  6  S  6. 

[d]  Written  antkorltr  from  a 
oreditor  to  an  agent  to  "aooept,  re- 
ceive, and  xwoelpt  for**  tite  amount 
"dne  him"  from  his  debtor,  and  to 
do  all  things  requlalte  and  necesaary 
to  be  done  In  the  premises,  does  not 
authorise  the  agmt  to  give  away  a 
portion  of  the  aebt,  or  to  acMMpi  a 
part  as  payment  In  fulL  Murphy  v. 
^tner.  60  N.  J.  Eq.  214,  24  A  664. 

64.  Saunders  v.  Whitcomb,  177 
Mass.  467,  69  192;  Caahmar-King 
Supply  Co.  V.  Dowd,  14<  N.  C.  191, 
59  SE  686,  14  AnnCas  211;  and  Infra 
note  66. 

es.  Matheny  v.  Bl  Dorado,  82  Kan. 
720,  109  P  1«.  28  LRAN8  980  and 

note. 

[a]  Thus  where  a  creditor  noti- 
fies a  bank  acting  as  his  agent  and 
the  debtor  that  he  will  not  accept  a 
certain  amount  In  satisfaction  of  bis 
claim,  he  Is  not  bound  by  the  act 
of  the  bank  In  accepting  such 
amount  Colvard  v.  Carolina,  etc, 
R  Co.  161  VyCf  622,  68  SB  670. 
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the  facts '  receives  and  appropriates  to  his  nse  the 
proceeds  of  the  settlement  made  by  the  agent."* 

Snffldeiicr  of  ezecation.  Accord  i^d  satisfaction 
is  snflSeiently  executed  by  delivery  of  the  thing 
agreed  upon  to  the  duly  authorized'  agent  of  the 
creditor,  and  the  debtor  cannot  snbseqaently  with- 
draw h^  authority  to  the  agent  to  deliver  it  to  the 
creditor." 

[$37]  3.  Attorney.  An  attorney  at  law,  as  such, 
has  no  authority  to  settle  his  client's  claim  by  an 
accord  and  satisfactioQ.*"  Express  authorization  or 
nibseqnent  ratification  by  the  client  after  a  fall 
biowle^e  of  the  facts  is  necessary  to  render  the 


transaction  binding.^  In  accordance  with  the  gen- 
eral rule  of  law  governing  ratification,  such  ratifica- 
tion may  be  by  accepting  the  benefit  of  the  trans- 
action with  full  knowledge  of  the  facts,  and  when 
once  made  cannot  be  revoked  " 

38}  4.  Next  Friend.  An  infant  is  not  bound 
by  a^  accord  and  satisfaction  of  his  claim  accepted 
by  his  next  friend.'* 

39]  6.  Board  of  Directors  of  Oorporation. 
The  board  of  directors  of  a  corporation  may  enter 
into  a  contract  of  accord  and  satisfaction  with  a 
member  of  the  board  who  is  also  the  treasnreTf  the 
latter  acting  in  his  capacity  as  treasurer." 


V.   METHODS  OF  AOOOBD  AND  SATISFAOTIOK 


[$40]  A.  Part  Payment— 1.  Of  Liquidated 
Debt— a.  Necessity  of  New  Consideration — <1)  State- 
ment of  General  Bule.  Where  the  debt  or  demand 
is  liquidated  or  certain  and  is  due,  payment  by  the 


debtor  and  receipt  by  the  creditor  of  a  leas  sum  is 
not  a  satisfaction  thereof,  although  the  creditor 
agrees  to  accept  it  as  such,  if  there  be  no  release 
under  seal  or  no  new  consideration  given."  Pay- 


ee. BtfcI  Printing  Co.  v.  Whltaker 
Paper  Co.,  135  Oa.  805,  70  SB  798,  Ann 
Casl912A  182  (brlnglnK  suit  on  check 
xiven  in  settlement);  Cashmar-Klne 
Supply  Co.  V.  Dowd.146  N.  C.  191,59  SE 
<85.  14  AnnCaj  Sll ;  Mayfleld  Woolen 
Uills  Co.  v.  Ixtnr,  (Tex.  Civ.  A)  119 
SW  908;  Stetaon-PrsBton  Co.  v.  Dod- 
wo,  (Tex.  Civ.  A.)  103  SW  686  (ac- 
ceptance and  appropriation  of  roods 
and  money  received  by  affent  on  set- 
tlement); Reid  v.  Hlbbai^O.  S  Wis. 
175. 

67.  Anderson  v.  Hishland  Turn- 
pike Co..  18  Johns.  (N.  T.)  86; 

ea    Creamer  v.  Link,  7  Hd.  259. 

80.  Jones  v.  Ransom,  8  Ind.  S3T; 
Jennines  v.  South  Whitley  Hoop  Co., 
I  Ind.  A.)  98  NE  194;  Rohr  v.  Ander- 
son, 51  Md.  205;  Maddux  v.  Sevan, 
39  Md.  485;  Barrett  v.  Third  Ave.  R. 
Co..  45  N.  T.  628. 

[^1  The  aooeptuoe  "by  plulstUTs 
attorney  of  eosts  of  »n  action  against 
two  corporations  for  injuries  from 
one  of  the  corporations,  and  his  c<m- 
Mnt  to  its  discontinuance,  do  not 
operate  as  a  satisfaction  to  plalntitT. 
Barrett  T.  Third  Ave.  XL  Co.,  45  N.  T. 
62S. 

TO.  Del. — Wood  V.  Ban^,  18  DeL 
43S.  48  A  189. 

Ga. — Brantley  Co.  v.  -tee,  106  Qa. 
313,  32  SE  101. 

Ind. — Jones  v.  Ransom,  3  Ind.  327. 

Md. — Rohr  V.  Anderson,  61  Md.  206; 
Maddux  V.  Bevah,  89  Md.  485. 

Mass. — Small  Sunmer,  6  OrsT 
139. 

N.  T. — Barrett  v.-  Third  Ave.  R. 
Co.,  45  N.  T.  628. 

Pa. — Brockley  v.  Brockley,  122  Pa. 
1,  15  A  646. 

Wash. — Williams  v.  Blumenthal, 
27  Wash.  24,  67  P  893;  Hish  v.  Emer- 
son, 23  Wash.  103,  62  P  455. 

Wis. — Fosha  V.  O'Doifnell,  120  Wis. 
336,  97  NW  924. 

[a]  SxprM«  avUunliatloB  rnnSL' 
titai. — ^An  accord  and  satisfaction 
entered  Into  by  an  expressly  author- 
ized attorney  is  good.  Small  v,  Sum- 
ner, 6  Gray  (Mass.)  289. 

n.  Wood  V.  Bangs,  18  DeL  436, 
48  A  189. 

[a1    Tor  faota  held  sot  to  «how 
nUfloatfam  of  aet  of  attomer 
Dorman       Arkln,  120  NTS  757. 

72.  Burt  V.  HcBaln.  29  Mich.  260. 

73.  Troy  Min.  Co.  V.  White,  10  8. 
D.  476,  74  NW  2S6.  42  LRA  649. 

74.  U.  8. — PIre  Ins.  Assoc.  v.  Wlek- 
ham.  141  U.  8.  664, 12  SCt  84,  35  U  ed. 
HQ;  V-  8.  V.  Bost-wick,  94  U.  S.  63,  24 
L.  ed.  65;  Missouri- American  Electric 
Co.  V.  Hamllt'on-Brown  Shoe  Co.,  165 
Fed.  283,  91  CCA  251;  Latapee  v.  Pec- 
holler,  14  F.  Cas.  No.  8,101,  2  Wash. 
180;  Finney  v.  U.  S.,  32  Ct.  CI.  546; 
Murdoch  V.  District  of  Columbia, 
12  Ct.  CI.  464;  Baldwin's  Case,  15  Ct. 
CI  297;  Wilcox's  Case,  7  CL  CI.  586. 

Ala. — Scott  V.  Rawla,  159  Ala.  399. 
48  S  710:  Holloway  V.  Talbot,  70  Ala. 
M9:  Ooodman  V.  Walker.  80  Ala.  482. 
U  AmD  124;  Pearson  v.  Thonmson,  IS 


Ala.  700,  60  AmD  159.  Partial  abroga- 
tion of  rule  by  statute  see  infra  I  43. 

Ark. — Reynolds  v.  Reynold^  65 
Ark.  369,  18  SW  877;  (Sordon  v.  Moore, 
44  Ark.  349,  61  AmR  606;  Cavoness 
V.  Ross,  33  Ark.  572;  Pope  v.  Tunstall. 
2  Ark.  209. 

Cal. — Peachy  v.  Witter,  ISl  CaL 
316,  63  P  468;  Rued  v.  Cooper,  lift 
CaL  468,  61  P  704:  Deland  v.  Hlett,  27 
CaL  611,  87  AmD  102.  Modification  of 
rule  by  statute  see  Infra  B 

Colo. — 8chle88lnKer  v.  Schlesainger, 
89  Colo.  60,  S8  P  972;  Schlesslnirer  v. 
SchlesslnBer,  39  Colo.  44,  47,  88  P 
970,  8  L.RANS  868  tcit  CyoJ:  Bamum 
V.  Green.  18  Colo.  A.  254,  67  P  767. 
Compare  Hanson  v.  MoCann,  20  Colo. 
A.  43,  76  P  988. 

Conn. — Mitchell  v.  Wheaton,  46 
Conn.  315,  33  AmR  24;  Scutt's  App., 
43  Conn.  108-  WaiTen  v.  Skinner,  20 
Conn.  559;  Williams  Stanton,  1 
Root  426. 

DeL — ^Wood  V.  Bantrs,  18  DeL  436, 
48  A  ISO 

D.  C. — ^Andrews  v.  Haller  Wall  Pa- 
per Co..  32  App.  392,  16  AnnC^  192 
and  note. 

Fla. — Jordy  v.  Maxwell,  62  Pla. 
236,  56  8  946;  Dlckerson  v.  Campbell, 
47  Fla.  147,  36  S  986.  110  AmSR  116. 
See  Spann  v.  Baltzeli,  1  Fla.  801,  46 
AmD  346. 

Ga. — Stovall  v.  Halrston,  66  Oa.  9; 
Molyneaux  v.  Collier.  13  Oa.  406. 
Modidcatlon  of  rule  by  statute  see 
Infra  I  43. 

I1L-— Snow  V.  Grleshrflmer,  220  IlL 
106,  77  NE  110:  Hayes  v.  Massachu- 
setts Mut.  L.  Ins.  Co.,  125  111.  626, 
18  NE  222,  1- I.BA  308;  Tltsworth  v. 
Hyde,  64  III.  386;  Curtlss  v.  Martin,  20 
111.  557;  Winter  v.  Meier,  151  lU.  A. 
572;  Coey  v.  Coey,  150  IlL  A.  296.  300 
[ctt  Cycl;  Bostrom  v.  Gibson,  111  IlL 
A.  457;  Pusheck  v.  Willard  Nat.  Tem- 
perance Hospital  Assoc.,  94  IlL  A. 
192;  Flanlngham  v.  Hogue,  59  IlL  A. 
315;  Heintz  v.  Pratt,  64  HI.  A.  616; 
Martin  v.  White,  40  III.  A.  281. 

Ind.— MtUer  v.  Eldrldge,  126  Ind. 
461,  27  NE  132;  Fletcher  v.  Wurgler, 
97  Ind.  223:  Iiongworth  v.  Hlsbam,  89 
Ind.  352;  Smith  v.  Tyler.  61  Ind.  512; 
Markel  v.  Spltler,  28  Ind.  488;  Stone 
v.  Lewman,  28  Ind.  97;  Jennings  v. 
Durfllnger,  23  Ind.  A.  673,  65  NE979; 
Meyers  v.  Green,  21  Ind.  A.  138,  61 
NE  942,  69  AmSR  344  and  note; 
Hodges  V.  Truax,  19  Ind.  A.  651.  49 
NE  1079;  Sheets  v.  Russell,  12  Ind. 
A.  677,  40  NE  80;  Swope  T.  Bier,  10 
Ind.  A.  613.  38  NB  840. 

Iowa. — Rauen  Prudential  Ine.  Co., 
129  Iowa  726,  106  NW  198;  Marshall 
V.  Bullard,  114  Iowa  462,  87  NW  427, 
54  LRA  862;  Keller  v.  Strong,  104 
Iowa  585,  73  NW  1071;  Bryan  v. 
Brazil,  52  Iowa  350;  Rea  v.  Owens, 
37  Iowa  262;  Works  v.  Hershey,  35 
Iowa  340;  Myers  v.  Bylngton,  34  Iowa 
205;  Sullivan  v.  Finn,  4  Greene  644. 

Kan. — St.  Louis,  etc..  R.  Co.  v. 
Davfs,  35  Kan.  464,  11  F  421:  Free- 
man T.  Duncan,  27  Kan.  784;  Fanson 


v.  Harris,  21  Kan.  734 ;  American 
Bridge  Co.  V.  Mur^y,  13  Kan.  35. 

Ky. — Flenor  v.  Plenor,  99  SW  258. 
30  Kyli  543;  HutC  v.  Logan,  60  SW 
483,  22  Kylj  1314:  Cox  v.  Adelsdorf. 
61  SW  616,  21  KyL  421;  Robert  v. 
Bamum,  80  Ky.  28;  Fenwlck  v.  Phil- 
lips. 3  Meta  87;  Williams  v.  Liang- 
ford,  16  B.  Mon.  566;  Bryant  v.  Proc- 
tor, 14  B.  Mon.  461:  Vance  v.  Luken- 
blll,  9  B.  Mon.  249;  Cutter  v.  Rey- 
nolds, 8  B.  Hon.  696;  Tomlin  V. 
McChord,  6  J.  J.  Marsh.  1;  Jones  v. 
Bullitt,  2  Lltt.  49:  Akers  v.  Central 
Kentucky  L.  Asylum,  10  KyL  817; 
Rackers  v.  National  Bank,  9  400; 
Newman  y.-  ESvans,  6  KyL  603;  De 
Coursey  v.  Dlcken,  1  KyL  260. 

Me. — Lee  v.  Oppenhelmer,  83  Me. 
263;  White  v.  Jordan,  27  Me.  870; 
Bailey  v.  Day,  26  Me.  88.  Abrogation 
of  rule  by  statute  see  Infra  {  43. 

Md. — Prudential  Ins.  Co.  v.  Cottlng- 
ham,  103  Md.  319,  63  A  359;  Commer- 
cial, etc.,  Nat.  Bank  v.  McCormlck, 
97  Md.  703,  66  A  439;  Chlcora  Fer- 
tilizer Co.  v.  Dunan,  91  Md.  144,  46  A 
347.  60  LRA  401;  Emmltsburg  R.  Co. 
v.  Donoghue,  67  Md.  383,  10  A  233,  1 
AmSR  396;  Rohr  v.  Anderson,  61  Md. 
206;  Maddux  v.  Bevan,  39  ^d.  485; 
Obemdorft  v.  Union  Bank,  31  Md.  126, 
1  AmR  31;jBooth  v.  Campbell,  li,Md. 
569;  Campbell  v.  Booth,  8  Md.  107; 
Jones  V.  Rlcketts,  7  Md.  108;  Hardey 
V.  Coe,  5  Gill  189;  Gelser  v.  Kershner, 
4  Gill  &  J.  306,  23  AmD  566. 

Mass. — Oilman  v.  Gary,  198  Mass. 
818,   84   NE  312;  Atty.-Gen.   v.  Su- 

?reme  Council  A.  L.  H.,  196  Mass.  151, 
1  NE  966 ;  Lathrop  v.  Page,  129  Mass. 
19"  Curran  v.  RummeH,  118  Mass. 
482;  Perkins  v.  Lockwood,  100 
Mass.  249,  1  AmR  103;  Twltchell  v. 
Shaw,  10  Cush.  16,  67  AmD  SO;  Jack- 
man  V.  Bowker,  4  Metc.  236;  Smith  v. 
Bartholomew,  1  Mete.  276.  36  AmD 
366. 

Mich.— Detlaff  v.  Ideal  Mfg.  Co., 
144  Mich.  342,  108  NW  76:  Goldsmith 
v.  Lichtenberg.  139  Mich.  163,  102 
NW  627:  Upton  v.  Dennis,  133  Mich. 
238,  94  NW  728;  Pease  v.  Saginaw, 
126  Mich.  436,  8S  NW  1082;  Leeson 
V.  Anderson,  99  Mich.  247,  68  NW  72. 
41  AmSR  597. 

Minn. — Foster  County  State  Bank 
V.  Lammers,  117  Minn.  94.  134  NW 
601;  Wherley  v.  Rowe,  106  Minn.  494, 
496.  119  NW  222   [dt  Cyc];  Mont- 

fomerr  First  State  Bank  v.  Schati, 
04  Mbin.  426,  116  NW  917;  Demeulea 
V.  Jewel  Tea  Co.,  108  Minn.  160,  114 
NW  733,  123  AmSR  316,  14  LRANS 
954;  Holdale  v.  Wood,  93  Minn.  190, 
100  NW  1100;  Byrnes  v.  Byrnes,  92 
Minn.  73,  99  NW  426;  Johnson  v. 
Simmons,  76  Minn.  34,  78  NW  863; 
Marlon  v.  Helnbach,  62  Minn.  214,  64 
NW  386;  Clark  v  Abbott,  63  Minn.  88, 
55  NW  642.  39  AmSR  677;  Sage  Y. 
Valentine,  23  Minn.  102. 

Mo. — McCormlck  v.  St.  Louis.  166 
Mo.  316,  66  SW  1038;  Winter  v.  Kan- 
sas City  Cahle  R.  Co..  160  Mo.  159. 
61  SW  606;  Wetmore  v.  Crouch,  IH 
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ment  of  a  less  amotint  than  is  due  operates  only  as 
a  dischai^e  of  the  amount  paid,  leaving  the  balance 

Mo.  671,  &1  SW  738;  Pollman.  etc.. 
Coal,  eta.  Co.  v.  St.  LouIb,  146  Mo. 
«61,  47  SW  663;  Vinson  v.  Leo  Jor- 
dan Lumber  Co.,  167  Mo.  A.  201,  161 
SW  199:  Barrett  v.  Kem,  141  Mo.  A. 
5,  121  SW  774;  Hanson  v.  Crawford, 
ISO  Mo.  A.  232,  100  SW  98;  New  Am- 
sterdam Casualty  Co.  v.  Mesker,  128 
Mo.  A.  183,  106  SW  561;  Chamber- 
lain V.  Smith,  110  Mo.  A.  657,  85  SW 
64B.  Tucker  v.  Dolan,  109  Mo.  A.  442. 
84  SW  1126;  C.  H.  Brown  BankinK 
Co.  V.  Baker,  99  Mo.  A.  660.  74  SW 
464;  Swofford  Bros.  Dry  Godds  Co.  v. 
GosS(  66  Mo.  A.  65-  Helling  v.  United 
Order  of  Honor,  29  Mo.  A.  309. 

Nebr. — McKennon  v.  Holden,  86 
Nebr.  406,  123  NW  439;  Canadian 
Pish.  Co.  ^v.  McShane,  80  Nebr.  651, 
114  PfW  594.  127  AmSR  791,  14 
LRANS  448  and  note;  Shlebley  v. 
Dixon  County,  61  Nebr.  409,  86  NW 
399;  Mclntosb  v.  Johnson.  61  Nebr. 
33,  70  NW  522;  Freemont  Fdy.,  etc., 
CO.-V.  Norton,  8  Nebr.  (UnofE.)  804, 
92  NW  1058. 

N.  J.— Castelli  V.  Jerelasatl,  80  N. 
J.  L.  295,  78  A  227;  Roberts  T.  Banse, 

78  N.  J.  L.  57,  59,  72  A  452  tclt  Cycf; 
Gussow  V.  Belneson,  76  N.  J.  L.  209, 
68  A  907;  Eckert  v.  Wallace,  75  N. 
J.  L.  171,  67  A  76;  Chambers  v.  Niag- 
ara P.  Ins.  Co.,  58  N.  J.  L.  216,  33  A 
288;  Line  V.  Nelson.  88  N.  J.  L.  368; 
T>anlela  v.  Hatch.  21  N.  J.  I,.  391,  47 
AmD  1(9:  Murphy  t.  Kastner.  60  N. 
J.  Eo-  214,  24  A  564;  Day  v.  Gardner, 
42  N.  J.  Hi.  7  A  SCE;  Watts  t. 
Frenche,  19  N.  J.  Eq.  407. 

V.  M.— Armljo  T.  Obeytia,  B  N.  M. 
ES8.  25  P  777. 

N.  T. — Nassoly  v.  Tomllnson,  148 
N.  T.  S26,  42  NB  716,  61  AmSR  <95: 
Jaftray  v.  Davis,  124  N.  T.  164,  26 
NE  351,  11  LRA  710  and  note:  Alli- 
son V.  Abendroth,  108  N.  T.  470,  15 
NE  606;  Gray  v.  Barton,  6B  N.  Y.  68. 
14  AmR  181;  Ryan  v.  Ward,  48  N.  T. 
204,  8  AmR  639;  Keeler  v.  Salisbury, 
33  N.  T.  648;  Schuller  v.  Roblson, 
139  App.  Div.  97,  123  NTS  881;  Si- 
mons V.  Supreme  Council,  82  App. 
Dlv.  617,  81  NTS  1014  [rev  on  other 
grounds  178  N.  T.  263;  70  NE  776]; 
Kelley  v.  Lawrence.  78  App.  Div.  484. 

79  NTS  914;  Brooks  v.  Moore,  67 
Barb.  893 ;  Howard  v.  Norton,  66 
Barb.  161;  Garvey  v.  Jarvis,  54  Barb. 
179  [aff  46  N.  T.  8101;  Beardsley 
T.  Davis,  52  Barb.  159;  Bunge  v. 
Koop,  6  Rob.  1  [aff  48  N.  Y.  226, 
8  AmR  646];  Blum  v.  Hartman, 
8  Daly  47;  Wllliame  v.  Carrlngton, 

I  Hilt.  615;  Hoffert  v.  Dutton,  74 
Hlac.  433,  132  NYS  360;  Mlntser 
V.  Supreme  Council  A-  tt.  H.,  41  Misc. 
612,  86  NYS  23;  Dean  v.  Gllmore,  30 
Misc.  783,  62  NTS  757;  Elkan  V. 
Hitchcock,  16  Misc.  218,  36  NYS  788; 
Klelnfelter  v.  Granger,  136  NTS  485 

taff  162  App.  Dlv.  896.  136  NTS  362]; 
torman  v.  Arkln,  120  NTS  767;  Wein- 
berg Novick,  88  NYS  168;  AbeUon 
T.  ONDrtlon,  74  NTS  863;  Bradt  v.  Scott, 
18  NTS  807:  Irvine  v.  Milbank,  16 
AbbPrNS  S78;  Von  Gerhard  y.  Llgbte, 

12  AbbPr  101:  WUlIams  v.  Irving,  47 
HowPr  440;  Soott  v.  Hunt,  2  HowPr 
68;  Albrecht  v.  Johnson.  2  NTCityCt 
350:  Boyd  v.  Hitchcock.  20  Johns.  76, 

II  AmD  247^  Seymour  v.  Mlntum,  17 
Johns.  169,  8  AmD  380;  Harrison  v. 
Close.  2  Johns.  448,  3  AmD  444;  Acker 
V.  Phoenix.  4  Paige  805. 

N.  C— Mitchell  V.  Sawyer.  71  N.  C. 
70;'Haye8  v.  Davidson,  70  N.  C.  B7S; 
Bryan  v.  Foy.  69  N.  C.  45;  McKenzle 
v.  Culbreath,  66  N.  C.  634:  Gunn  v. 
McAden,  37  N.  C.  79;  Reld  v.  Reid. 

13  N.  C.  247,  18  AmD  570.  Abrogation 
of  rule  by  statute  see  Infra  t  42. 

N.  D. — Webster  v.  Mclartn,  Id  N. 
D.  761,  128  NW  39B. 

Oh. — Toledo  v.  Sanwald,  13  Oh.  Clr. 
Ct.  496,  7  Oh.  Clr.  Dec.  116. 

Pa. — Laughead  v.  H.  C.  Frlck  Coke 
Co.,  ?09  Pa.  368,  58  A  68B,  103  AmSR 
1014;  Com.  v.  Cummins,  166  Pa.  30, 
SS  A  996;  Martin  v.  Frants.  127  Pa. 
U».  18  A  20,  14  AmSR  869;  Brooklvr 


still  due,  and  the  creditor  may  sue  therefor  notwith- 
standing the  agreement.^"  And  a  court  of  equity 


V.  Brpcklev  122  Pa.  1,  16  A  64«;  Laird 
V.  Campbell,  92  Pa.  470:  Diller  v.  Bru- 
baker,  ^2  Pa.  498,  91  AmD  177;  Rice 
V.  Morris,  4  Whart.  249;  Alfred  M. 
Slocum  Co.  V.  St  Clair,  52  Pa.  Super. 
98;  Philadelphia,  etc.,  R.  Co.  v.  Walk- 
er, 46  Pa.  Super.  524 ;  Evesson  v.  Zleg- 
feid.  22  Pa.  Super.  79;  Mt.  Holly  Wa- 
ter Co.  v.  Mt.  Holly  Springs,  10  Pa, 
Super.  162;  Tucker  v.  Murray,  2  Pa. 
DIst.  497;  Mechanics'  Bank  v.  Hus- 
ton, 11  WklyNC  389. 

R.  I. — Rose  v.  Daniels,  8  R.  I.  881. 
S.  C. — Parker  v.  Mayes.  86  S.  C 
419,  67  SE  569,  137  AmSR  912;  Ex  p. 
Zeigler,  83  S.  C.  78,  80,  64  SE  513, 
916,  21  LRANS  10^5  and  note  [clt 
Cyc];  McElwee  v.  Hutchinson,  10  8. 
C.  436;  Hope  v.  Johnston,  46  S.  C.  L. 
135;  Eve  v.  Mosely,  33  S.  C.  L.  203. 

S.  D. — ^Hagen  v.  Townsend,  27  S.  D. 
457,  131  NW  612.  See  Eggland  v. 
South,  22  S.  D.  467.  118  NW  719. 
Modification  of  rule  by  statute  see 
infra  !  43. 

Tex. — Bergman  Produce  Co.  v. 
Brown.  (Civ.  A.)  156  SW  1102;  Shan- 
non V.  Hay,  (Civ.  A.)  153  SW  360; 
Simmons  Hardware  Co.  v.  Adams. 
<Clv.  A.)  147  SW  1196;  Rotan  Gro- 
cery Co.  V.  Noble.  36  Tex.  Civ.  A. 
226,  81  SW  686;  Bowdon  v.  Robinson, 
4  Tex.  Civ.  A.  626,  23  SW  816;  Clif- 
ton v.  Foster,  (Civ.  A.)  20  SW  1005. 

Utah, — Smoot  v.  Checketts.  125  P 
412. 

Vt.— Bowker  v.  Harris,  80  Vt.  424; 
Wheeler  v.  Wheeler,  11  Vt.  60:  Shaw 
v.  Clark.  6  Vt.  607,  87  AmD  678. 

Va.— Smith  v.  Chilton.  84  Va.  840, 
6  SE  142;  Seymour  t.  Goodrich,  SO 
Va.  803;  Smith  V.  PhlUipfl,  77  Va. 
648:  Lee  v.  Harlow,  76  Va.  22.  Abro- 

P.tlon  ot  rule  by  statute  see  Infra 
48. 

W.  Va.— Nixon  v.  Kiddy,  66  W.  Va. 
855,  SS7,  66  SE  600  [quot  CycJ. 

Wis. — ^Weldner  v.  Standard  _L^  etc., 
Ins.  Co.,  130  Wis.  10,  110  NW  246; 
Prairie  Grove  Cheese  Mfg.  Co.  v. 
Luder,  116  Wis.  20,  89  NW  138,  90 
NW  1086;  Herman  v.  Schlestnger,  114 
Wlfl.  882,  90  NW  460,  91  AmSR  922; 
Otto  V.  Klauber,  23  Wis.  471;  Palmer 
V.  Tager.  20  Wis.  91. 

Bn^. — ^Foakes  v.  Beer,  9  App.  Cas. 
605,  1  BRC  870;  Thomas  v.  Heathom, 
2  B.  &  C.  477,  9  ECL  211,  107  Reprint 
461;  Pinnel's  Case.  5  Coke  117a,  77 
Reprint  237,  1  ERC  368;  Stelnman  v. 
Magnus,  11  East  390,  103  Reprint 
1056;  Fitch  v.  Sutton,  6  East  280,  102 
Reprint  1058 ;  Adame  v,  Tapling,  4 
Hod.  88.  87  Reprint  278,  1  ERC  400; 
Cumber  v.  Wane,  Str.-  426.  98  Reprint 
613. 

B.  C. — Soder  v.  Tork<.  6  R  O,  188. 
Ont. — Holmes  v.  McDonnell,  18  U. 
C.  Q.  B.  469;  Ritchey  v.  Montreal 
Bank,  4  TT.  C.  Q.  B.  222. 

[a]  ^plloaUoBS  of  ml*.— (1>  A 
naked  promise  to  accept  a  less  sum 
than  the  amount  of  an  award  In  full 
payment  thereof.  If  made  gratuitously. 
Is  void  for  want  of  consideration. 
Wood  V.  Bangs,  18  Del.  435.  48  A 
189.  (2)  Where  a  vendor  agreed  to 
sell  hla  land  for  seven  hundred  and 
seventy-tlve  dollars,  on  condition  that 
the  purchaser  could  sell  the  same  and 
other  lands  to  a  third  person,  and  the 
purchaser  sold  the  land  for  a  greater 
sum,  and  then  by  -fraudulent  repre- 
sentations induced  the  vendor  to  ac- 
cept less  than  seven  hundred  and  sev- 
enty-five dollars  In  full  payment,  the 
vendor,  could  recover  the  balance, 
there  being  no  consideration  for  the 
acceptance  in  full.  Forrester  v.  Llne- 
baugh,  (Ark.)  128  SW  856.  (3)  Ac- 
ceptance by  a  deputy  sheriff  of  an 
amount  agreed  upon  with  the,  sheriff 
as  his  salary;  which  was  less  than  the 
amount  fixed  by  law,  will  not  bar  an 
action  for  the  balance,  there  being  no 
consideration  for  the  acceptance  of 
the  reduced  amount.  Bodenhofer  v. 
Hogan,  142  Iowa  321.  120  NW  659, 
184  AmSR  418.  19  AnnCas  1078.-  (4) 
A  street  railway  being  bound  to  pay 


a  city  an  annual  fee  for  each  car  op- 
erated, there  was  no  accord  and  sat- 
isfactlon  of  the  city's  right  to  such 
payment  through  payment  by  tbe 
company  of  part  of  the  fees  in  a 
year  according  to  Its  own  estimate  of 
the  number  of  cars  it  was  to  run  that 

Sear.    New  Tork  v.  New  Tork  City 
,  Co.,  126  App.  Dlv.  36,  110  NTS  720 
[aff  193  N.  t:  680.  87  NB  1117]. 

[b]  Paymeat  Vf  oae  of  ssveisl 
debtoTS  or  obllffozs,^ — The  rule  ap- 

Elies  In  the  case  of  a  part  paynnent 
y  one  of  several  debtors  or  obligors 
Including  payment  by  a  principal 
debtor.  Such  a  payment.  It  is  held, 
does  not  discharge  either  the  party 
making  It  or  the  other  debtor,  obli- 
gor, surety,  or  Indorser,  as  the  case 
may  be.  Obemdorff  v.  Union  Bank, 
31  Md.  126,  1  AmR  21;  Smith  v.  Bar- 
tholomew, 1  Mete.  (Mass.)  276,  35 
AmD  365;  Martin  v.  Frants,  127  Fa. 
389,  18  A  20,  14  AmSR  869;  Parker 
V.  Mayes,  86  S.  C.  419,  67  SE  559, 
137  AmSR  912.  Compare  Principal 
and  Surety  [32  Cyc  168,  173]. 

[c]  Vayment  of  part  of  a  Jndg- 
ment  (1)  by  one  of  several  Joint 
Judgment  debtors  on  the  agreement 
of  the  Judgment  creditor  to  hold  him 
harmless  as  against  the  judgment  Is 
without  consideration  and  does  not 
relieve  him  from  liability  for  the  bal- 
ance of  the  Judgment.  Fletcher  v. 
Wurgler,  97  Ind.  S28;  Smith  v.  Tyler. 
51  Ind.  612.  (2)  An  agreement  by 
plaintiffs  in  a  Judgment  to  apply  to 
the  satisfaction  thereof  certain  cer- 
tificates of  Indebtedness  which  they 
had  Issued  to  defendant  was  void  for 
want  of  consideration,  the  amount  of 
such  certificates  being  much  less 
than  the  amount  of  the  JudgmenL 
Russell  T.  Ueek,  68  SW  878,  22  KyL 
498. 

[d]  An  acMment,  nbseqnMit  to 
til*  ezeoatlOB  of  a  note  secured-  by 
mortgage,  in  the  event  of  the  failure 
of  the  net  proceeds  of  the  sale  of  the 
mortgaged  premises  to  equal  the 
debt,  to  take  less  than  the  debt  in 
full  discharge,  is  void  if  without  a 
new  consideration.  Gilson  v.  Nesson. 
198  Mass.  698,  84  NE  854,  17  LRANS 
1208. 

[e]  Aoosstaaoe  to  luand  of  less 
than  one  third  of  the  cash  value  of 
his  policy  during  bis  life,  both  the 
cash  value  and  extended  insurance 
value  being  fixed  by  the  policy,  did 
not  constitute  an  accord  and  satisfac- 
tion. New  York  L.  Ins.  Co.  v.  Van 
Met«^  127  K7..4,  121  SW  488.  13« 
AmSR  282. 

»8,  IIL — ^Farmers',  etc..  Life  As- 
soc. V.  Calne,  224  HI.  S9».  79  NG  966; 
Hayes  v.  MassaChuAetts  Hut.  L.  Ins. 
Co..  125  ni.  826,  18  NE  222,  1  LRA 
303, 

Ind.— HUler  v.  Bldrtdsa.  ISS  Ind. 
461.  27  NB  182. 

Ky.— Vance  v.  Lukenblll,  9  B  Mon. 
249 

Md. — ^Prudential  Ins.  Co.  v.  Cottlng- 
ham,  108  Md.  319,  63  A  869. 

Mass. — Curan  v.  Rummell,  118 
Bfass.  482;  Smith  Bartholomew,  1 
Mete  276,  35  AmD  865. 

Mich. — Leeson  v.  Anderson.  99 
Mich.  247.  58  NW  72.  41  AmSR  ^97. 

8.  C. — Parker  v.  Mayes,  85  S.  C. 
419,  67  SB  669,  137  AmSR  912;  Kx  p. 
Zeigler,  83  S.  C.  78,  80,  64  SE  613. 
916,  21  LRANS  1006  and  note  felt 
Cyc]. 

vt. — Goodwin  V.  Pollett,  SS  VC 
886;  Wheeler  v.  Wheeler,  II  Vt.  60. 

W.  Va.— Nixon  v.  Kiddy.  66  W.  Va. 
355,  357.  66  SE  500  [quot  Cyc]. 

And  see  o^her  cases  In  preceding 
note. 

[a]    IMtim  of  amooBk  xmatTvO.^ 

A  creditor  who  has  received  a  portion 
of  his  debt,  under  an  agreement  with- 
out consideration  to  discharge  tho 
debtor  from  liability  for  the  residue, 
need  not,  before  bringing  suit  for  the 
portion  of  the  debt  remaining  unpaid, 
lender  back  the  amount  rcoelved  and 
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has  no  powOT  to  enjoin  eoUeetion  of  the 
balance.^ 

41]    (2)  Beason  for  and  Critieism  of  Bnle. 

The  reason  for  the  rule  is  that  the  agreement  is  with- 
out consideration  and  void/^  as  the  debtor  is  under  an 
obligation  to  pay  the  whole  debt  at  the  time  and  the 
creditor  is  entitled  to  receive  the  whole.'^  And, 
-nhile  the  rule  has  been  freely  criticized  in  most  of 
the  courts  which  have  had  occasion  to  consider  it/' 
the  courts  have,  except  in  two  states,^  adhered  to 
it^  unless,  as  is  the  case  in  some  jurisdictions,  it 
has  been  abrogated  by  express  statutory  provi- 
sions.*^ 

42]    (3)  Extent  and  Limits  of  Bnle.  The 

operation  of  the  general  rule  is  not  affected  by  the 
fact  that  the  debtor  has  a  surety  and  that  the  debt 
is  due  by  bond,^'  or  that  payment  of  a  less  sum  is 
made  by  depositing  it  in  the  bank  and  giving  a  check 

thus  repudiate  the  settlement.  The 
rule  as  to  rescission  for  fraud  does 
not  applr  to  such  a  case.  L^eeson  v. 
Anderson.  99  Mich.  247.  68  NW  72,  41 
AmSR  597  [dlst  PangDom  V.  Conti- 
nental Ins.  Co.,  67  Mich.  683,  36  NW 
814]. 

7S.  Vance  v.  Lukenblll.  9  B.  Mon. 
(Ky.)  248. 

rr.  v.  S. — Fire  Ins.  Assoc  v.  Wlck- 
faam,  141  U.  a  664,  12  SCt  84,  36  L. 
ed.  860;  Ranudetl's  Case,  2  Ct.  Cl. 
608. 

Cal.— Peachy  v.  Witter.  131  Cal.  816, 
68  P  468. 

Oa. — Stovall  t.  Halnton,  56  Qa.  9 ; 
Uolrneaux  v.  Collier,  IS  Oa.  406. 

Kir. — Cunningham  v.  Standard 
Coustr.  Ca,  134  Ky.  198,  119  SW 
76S;  Jones  v.  BulIuL  2  UtL  49. 

Uasa. — Gtlman  v.  Gary,  198  Mass. 
818,  84  NB  812;  Curran  v.  Kummell, 
118  Masa  482:  Smith  v.  Bartholomew, 

1  Mete  276,  85  AmD  366. 
Mfnn. — Sonnenberg   v.    RIedel,  16 

Ulnn.  SS. 

HIn — ^Pnlllam  v.  Taylor,  60  Miss. 

861. 

N.  T.— Puller  V.  Kemp,  138  N.  T. 
231,  33  NE  1034,  20  LRA  786  and 
note ;  Schuller  v.  Roblaon,  1 89  App. 
Div.  97,  123  NTS  881;  Pennell  v. 
Buckl,  84  Hun  482,  32  NYS  407  ; 
Foersch  v.  Blackwell,  14  Barb.  607  : 
Klelnfeltes  v.  Granger,  186  NTS  485 
[sfT  163  App.  Dlv.  896,  136  NYS  362}. 

Pa. — Uelroy  v,  Kemmerer.  218  Pa. 
381.  67  A  699,  11  LRANS  1018 :  Fow- 
ler V.  Smith.  163  Pa.  639,  26  A  744. 

Tex. — Simmon's  Hardware  Co.  v. 
Adams,   (Civ.  A.)  147  8W  1186. 

Wash. — Brown  v.  Kem,  81  Wash. 
211,  67  P  798. 

Eng. — Fitch  V.  Sutton.  6  East  230, 
m  Reprint  1068. 

See  Jordy  v.  Maxwell,  62  Fla.  236, 
56  3  946. 

And  see  other  cases  smira  |  40. 

'TTbe  debtor  gives  nothing  he  was 
not  already  bound  to  give,  and  the 
creditor  receives  nothing  he  Is  not 
already  entitled  to  receive,  and  there 
Is  therefore  no  consideration."  Per 
Orlady,  J.,  in  Penn  F*umlture  Co.  v. 
Lumbermen's  Mut  F.  Ins.  Co.,  47  Pa. 
Super.  77.  83. 

78.  Mannafcee  v.  McCloskey,  88  SW 
482,  28  KyL.  616:  Jones  r.  BuUltt. 
!  LItt.  <Ky.>  49. 

"The  penormanoe  of  an  act  which 
a  party  is  under  a  previous  legal 
obligation  to  do  Is  not  a  sufficient 
consideration  for  a  new  contract" 
Sexal  V.  Heuer.  88  MIk  (N.  T.)  601, 
W2,  67  NTS  824. 

79.  Dreyfus  v.  Roberts,  76  Ark. 
»4,  861.  87  SW  641,  69  LRA  828,  112 
AmSR  87,  6  AnnCas  S81  and  note 
EQuot  Cyc].  And  see  the  following 
cases,  all  of  which  contain  more  or 
1ms  elaborate  criticisms  of  the  rule. 
Ultchell  V.  Wheaton,  46  'Conn.  316, 
33  AbiR  24 :  EhiKbretson  v.  Selberllng. 
m  Iowa  522,  99  NW  819,  101  AmSR 
279.  64  LRA  76;  lAngdon  v.  Langdon, 
4  Gray  (Mass.)  186;  Brooks  v.  wnlte, 

2  Meta  (Hasa.)  28S,  IT  AmX>  86;  Xel^ 


thereon,  ai^this  does  not  change  the  character  of  the 
payment  or  give  it  an  effect  other  than  if  the  money 
had  been  paid  directly;"  that  payment  was  made 
through  the  form  of  a  cashier's  check;®*  that  the 
d6bt  is  a  judgment  debt,"  or  that  the  debtor  bor- 
rowed the  money  to  make  the  settlement^  at  the 
creditor's  request,^  and  a  fortiori  is  the  operation 
of  the  rule  not  affected  by  the  fact  that  the  debtor 
borrows  the  money  to  make  the  settlement  when  this 
is  not  done  at  the  creditor's  request,"  or  is  not 
brought  to  his  attention."  The  rule  applies  aa 
strictly  to  the  surety  of  a  debtor  as  to  the  debtor 
himself."  So  the  rule,  it  has  been  held,  is  especially 
applicable  where  the  acceptance  of  the  smaller  sum 
arises  from  a  mutual  mistake.'*'  And  a  fortiori  there 
is  no  satisfaction  of  a  liquidated  debt  by  payment 
of  a  smaller  sum,  when  there  is  no  agreement  that 
it  shall  be  accepted  in  full  payment  of  the  debt," 


logg  V.  Richards,  14  Wend,  (N.  T.) 
116;  Johnson  v.  Brannan,  5  Johns. 
(N.  T.)  268;  Melroy  v.  Kemmerer, 
218  Pa.  381,  67  A  699,  11  LRANS 
1018;  Bolt  V.  Dawklns,  16  S.  C.  198; 
Shelton  v.  Jackson,  20  Tex.  Civ.  A. 
443,  49  SW  416;  Qoddard  v.  O'Brien, 
9  Q.  B.  D.  37.  Other  crlUclsms  of 
rule  see  Infra  |  44. 

[a]  "ma  logio  ts  mdmpsaotaabls, 
but  It  falls  to  taks  Into  oonsldna- 
tion  the  practical  Importance  of  the 
difference  oetween  the  right  to  a  thing 
and  the  actual  possession  of  it."  Mel- 
roy  V.  Kemmerer.  218  Pa.  381,  388, 
67  A  899,  11  LRANS  1018. 

[b1  -n  was  a  dsdnetloa.of  sMot 
■obolastlo  lojgle  in  the  days  when 
money  was  rwarded  as  having  a  fixed 
and  uncliangeable  value.'  Hence  a  part 
payment  of  money  due  could  never 
logically  be  treated  even  by  agree- 
ment as  equivalent  to  a  payment  of 
the  whole.  In  the  business  methods 
of  the  present  It  has  come  to  be 
recognised  that  money  like  other  com- 
modities has  fluctuations  of  value 
not  only  In  the  general  market,  but 
also  and  more  especially  to  the  In- 
dividual. To  a  merchant  with  a  note 
coming  due  $5,000  before  3  o'clock 
today,  which  will  save  his  commercial 
credit,  may  well  be  wtkrth  more  than 
820.000  tomorrow  after  his  note  has 
gone  to  protest."  Ebert  v.  Johns,  206 
Fa.  BO'S,  398.  56  A  1064. 
80.  See  Infra  I  44. 
See  Infra;  f  43. 
Bryan  v.  Foy,  69  if.  C.  46. 
Tucker  v.  Murray,  2  Fa.  Dlst. 

Jordy  V.  Maxwell,  62  Fla.  236, 
238,  '56  S  946  (where  it  was  said  by 
Cockrell,  J. :  "This  Is  but  one  of  the 
numerous  agencies  through  which  moat 
of  our  pajrments  between  persons  liv- 
ing In  duferent  localities  are  made, 
and  Is  m  a  sense  but  a  medium  of 
exchange,  and  when  accepted  of  no 
higher  dignity  than  the  payment  In 
specie"). 

85.  Coblentz  v.  Wheeler,  etc.,  Mfg. 
Co.,  40  Ark.  180:  Deland  v.  HIett,  27 
Cal.  611,  87  AmD  102;  Fletcher  v. 
Wurgler,  97  Ind.  223.  See  also  Tucker 
v.  Murray,  2  Pa.  IMst.  497.  Contra 
Reynolds  v.  FInhowe,  Cro.  Ells.  429, 
78  Reprint  669.  And  compare  Clay 
V.  Hoysradt.  8  Kan.  74  (where  it  was 
held  [Judge  3rewer  delivering  the 
opinion]  that  where  the  right  to  ap- 
peal from  a  Judgment  has  not  lapsed, 
and  the  debtor  w  in  a  condition  and 
about  to  take  such  appeal,  but  at 
the  Instance  of  the  creditor,  and  with 
money  borrowed  from  third  parties, 
with  the  knowledge  and  at  the  request 
of  the  creditor,  pays  him  a  portion 
of  the  amount  of  the  Judgment  under 
an  agreement  that  It  shall  be  In  full, 
the  entire  Judgment  la  satisfied). 

[a]  AgTMBunt  as  aSeotmc  rlglit 
to  oolleot  intsrest  on  judgment. — 
An  agreement  between  a  Judgment 
debtor  and  creditor,  ttiat  in  consid- 
eration of  the  demor  paying  down 
lelbt  ana 


81. 
88. 
83. 

497. 
84. 


part  of  the  Judgment  dc 


costs, 


and  on  condition  of  his  paying  to  the 
creditor  the  residue  by  Installments 
the  creditor  will  not  take  any  pro- 
ceedings on  the  Judgment,  is  without 
consideration  and  does  not  prevent 
the  creditor,  after  payment  of  the 
whole  debt  and  costs,  from  proceeding 
to  enforce  pajrment  of  the  Interest 
from  the  Judgment.  Foakes  v.  Beer. 
9  App.  C^s.  606. 

86.  Bunge  v.  Koop,  6  Rob.  1  [afC  48 
N.  T.  226,  8  AmR  646]  ;  Albrecht  v. 
Johnson,  2  NYCltyCt  850.  Compare 
Dalrampla  v.  Craig,  149  Ha  846,  60 
SW  884  (vfhen  It  was  held  that  where, 
by  a  new  agreement,  a  creditor 
was  paid  a  norSon  of  his  debt  out  of 
a  fund  otherwise  unattainable — an 
amount  borrowed  for  the  express  pur- 
pose of  paying  the  cdalm — the  s.gree- 
ment  is  supported  by  a  sufRclent 
consideration). 

[a]  Beason  for  rule.— "In  all 
cases,  an  embarrassed  debtor  must 
make  some  effort  to  procure  the 
money  to  make  a  compromise,  but  no 
case  can  be  found  holding  that  the 
fact  that  he  had  agreed  to  make  such 
effort,  furnishes  any  consideration  to 
uphold  the  compromise.  The  debtor 
is  legally  bound  to  pay,  and  It  Is 
utterly  IndifTerent  to  the  creditor  whera 
he  gets  the  means  to  do  it;  that  is, 
the  matter  of  the  debtor,  and  all  his 
efforts,  are  expended  In  simply  en- 
deavoring to  discharge  a  legal  obliga- 
tion. Hence  the  fact  that  the 
defendants  agreed  to  induce  their 
friends  to  loan  them  the  money,  and 
that  they  did  induce  them  to  loan  It, 
furnishes  no  new  consideration  to  up- 
hold the  compromise."  Per  Earl,  c,  m. 
^^^v^  Koop,  48  N.  T.  225,  229,  8 

87.  Harrtman  v.  Harrtman.  12  Gray 
(Mass.)  841. 

88.  Schlessinger  v.  Schleeslnger,  39 
Colo.  50,  88  P  972;  Schlessinger  v. 
Schlessinger,  39  Colo.  44,  88  P  970, 
8  LRANS  863.  And  see  Specialty 
Class  Co.  V.  Paley.  172  Mass.  460,  68 
NE  633. 

89.  HuCf  V.  IfOgan,  60  SW  488,  22 

KyL  1314. 

90.  Bloomlngton  Mln.  Co.  v.  Brook- 
lyn Hygletilc  Ice  Co.,  68  App.  Dlv.  66, 
68  NYS  699  [afC  171  N.  T.  678,  6^ 
NB  1118]. 

91.  New  Tork  v.  New  Tork  City  R. 
Co.,  126  App.  Dlv.  36,  110  NYS  720 
[af£  198  N.  T.  680,  87  NE  1117]  :  Peo. 
v.  Hamilton  County,  66  Hun  469,  10 
NTS  88  [aff  127  N.  Y.  664,  87  NB 
857], 

Wsoesaltjr  of  agzeeiuBt  see  supra 

I  13. 

[a]  Slnstratioa^Where  a  debtor 
owing  a  liquidated  sum  sent  to  the 
creditor  his  check  for  a  part  of  the 
demand,  reciting  in  the  check  tluit  it 
was  In  full  of  all  obligations  to  dat& 
for  which  the  creditor  gave  credit,  ana 
acknowledged  retelpt  as  "on  account," 
it  was  held  that  such  acceptance  did 
not  discharge  the  entire  debt.  Hodges 
V.  Truax,  18  Ind.  A.  ^.48  NBl  1078. 
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or  where  sneh  agreement  is  merely  executory." 
Nevertheless  the  rule  is  considered  so  far  with  dis- 
favor as  to  be  confined  strictly  to  cases  within  it," 
and  the  coarts  have  resorted  to  very  technical  d^ 
tinctions  to  escape  its  application,'^  so  far  as  this 
could  be  done  without  sacrifice  of  the  maxim  of  stare 
decisis.^  This  will  be  shown  in  detail  in  subsequent 
sections  of  this  chapter  relating  to  new  consider- 


ation,"" and  it  may  be  observed  in  this  conneetioa 
that  some  of  these  "very  technical  distinctions" 
have  little  or  no  foundation  in  reason." 

43]  (4)  Statutory  Exceptions  to  Bole.  In  a 
number  of  jurisdictions  the  rule  discussed  in  the 
preceding  sections'^  has  been  either  entirely  abro- 
gated or  materially  modified  by  statute.** 

44]    (5)  Decisions  Abrogating  Bole  in  Ab- 


Ib]  Aooaptmnoa  of  a  oliMifc  a«- 
olM«d  to  M  In  fvll  iw7m*a.t  of  % 
ll<|iild»t«d  d«fet  does  not  constitute 
an  accord  and  satisfaction,  and  this  Is 
true  whether  or  not  the  acceptance  of 
the  check  may  be  construed  as  an  ac- 
ceptance of  the  condition  on  which  It 
was  given.  Specialty  Olass  Co.  v. 
Daley,  172  Mass.  460,  52  NB  633.  To 
same  effect  Jennings  v.  Durfllnger,  23 
Ind.  A.  e73,  56  NB  979  ;  Meyer  v. 
areen,  21  Ind.  A.  138,  51  NB  942, 
69  AmSR  344 ;  Cunningham  v.  Stand- 
ard Constr.  Co.,  184  Ky.  198,  119  SW 
765. 

99.  Arkansas  City  Flrqt  Xat  Bank 
V.  Xieech,  94  Fed.  810 ;  Makepeace  v. 
Harvard  College,  10  Pick.  (Mass.) 
298  :  PetUs  V.  Ray,  12  R.  L  Hi.  And 
see  supra  S  17. 

/  93.  U,  S. — Chicago,  etc.,  R  Co.  v. 
Clark,  178  U.  S.  863,  20  SCt  924,  44 
L.  ed.  1099  [rev  92  Fed.  968,  86  CCA 
180]. 

Ga. — Dawson  v.  Beall,  88  Oa.  8X8. 

Me.— Hinckley  v.  Arey,  27  Me.  882. 

Mass. — Hastings  v.  Lovejoy,  140 
Mass.  261,  2  NE  776,  54  Amk  462  ; 
Harriman  v.  Harrlman,  12  Qray  341; 
Brooks  V.  White,  3  Mete  283,  87  AmD 
95. 

N.  T. — Jattray  v,  Davis,  124  N.  T. 
164,  26  NB  861,  11  L.RA  710  and 
note;  Ryan  v.  Ward,  48  N.  T.  204, 
208,  8  AmR  639 ;  Jackson  v.  VoJken- 
Inft  81  App.  Dlv.  36,  80  NTS  1102 
tafr  178  n:  T.  562.  70  NE  1101]. 

Tex. — Rotan  Orocery  Co.  v.  Noble, 
86  Tex.  Civ.  A.  226,  81  8W  686. 

Wash. — Williams  v.  Blumenthal,  2? 
Wash.  24,  67  P  393 ;  Price  v.  Mitchell. 
28  Wash.  742,  63  P  614;  Brown  v. 
Kern.  21  Wash.  211,  67  P  798. 

94.  E:ngbret8on  v.  Selberllnj^  122 
Iowa  622,  98  NW  319,  101  AmSR  279, 
64  LRA  75:  Ex  p.  Zelgler.  88  a  C. 
78.  64  SB  S18,  918.  21  LRAN8  1006 
and  note;  Herman  v.  Schlealnger,  114 
Wla.  882^0  NW  460,  91  AmSR  922. 

fa]  "ynnmnee-tbm  toobiOoal  r*a- 
Mm  fo«  Its  upUoattoa  dOM  not  nlvt. 
the  rule  itself  Is  not  to  be  applied.'' 
Per  Dewey.  J.,  in  Brooks  v.  White, 
S  Mete.  (Haas.)  283.  286,  37  AmD  96 
l^uot  Harper  v.  Graham,  20  Oh.  106. 

96.  Melroy  v.  Kemmerer,  218  Pa. 
381,  67  A  699,  11  LRANS  lOtS  and 
note. 

96.  See  Infra  |  47  et  seq. 

97.  See  particularly  on  this  head 
criticisms  of  Pareons,  C.  J.,  of  the 
rulen  laid  down  In  ||  68,  60. 

98.  See  supra  fit  40-42. 

99.  [a]  Ala.  Code  (1876)  8  3039 
provides  that  "all  receipts,  releases, 
and  discharges  in  writing,  whether  of 
a  debt  of  record,  or  a  contract  under 
seal,  or  otherwise,  must  have  effect 
according  to  the  Intention  of  the 
parties  to  the  fame."  (1)  Under  this 
statute  accpptance  of  less  than  the 
full  amount  of  a  debt  liquidated  and 
due  may  amount  to  a  full  satisfaction. 
Cowan  V.  Sapp,  74  Ala,  44.  (2)  But 
it  does  not  have  this  effect  where  a 
receipt  In  full  was  executed  under 
mlntake  or  misapprehension.  Mc- 
Arthur  v.  Dane.  61  Ala.  639.  It  re- 
lates "to  executed  transactions,  and 
not  to  mere  executory  promises,  de- 
pendent upon  the  doing  or  happening 
of  some  thing  In  the  future"  (Crass  v. 
Scruggs,  116  Ala.  268.  22  S  81),  (3) 
and  by  Ita  provisions  the  settlement 
muBt  be  In  writing  (McArthur  v.  Dane, 
61  Ala.  689 ;  Hart  v.  Freeman,  42 
Ala.  B67>.  (4)  It  cannot  operate  to 
eonvert  the  indorsement  of  a  creditor 
of  a  check  given  him  by  the  debtor 
into  a  receipt  In  fall  by  implication, 
mad  Blvfl  it  ettect  as  suCb,  wtwre  the 


indorsement  was  made  only  for  the 
purpose  of  collecting  the  check  as  a 
partial  payment  and  without  any  In- 
tention that  It  should  operate  as  a 
receipt  in  full.  Hodges  v.  Tennessee 
Imp.   Co..  123  Ala.    672,   26  S  490. 

[b]  OaL  OlT.  Code  (1899)  8  1684 
provides  that  part  performance  of  an 
obligation,  either  before  or  after  a 
breach  thereof,  and  expressly  accepted 
by  the  creditor  in  writing  In  satisfac- 
tion, or  rendered  in  pursuance  of  an 
agreement  In  writing  to  that  purpose, 
although  without  any  new  conslaera- 
tlon,  extinguishes  the  obligation.  Un- 
der this  statute  an  obligation  cannot 
be  extinguished  by  part  payment  un- 
less accepted  In  writing  in  satisfac- 
tion. Doblnson  v.  McDonald.  92  Cal. 
38,  27  P  1098. 

[c]  Oa.  coda  (189B>  «  8735  (8881), 
providing  that  an  agreement  for  less 
than  the  amount  of  the  debt  cannot  be 
pleaded  as  an  accord  and  satisfaction, 
unless  it  be  actually  executed  by  pay- 
ment of  the  money,  (1)  an  executed 
agreement  to  receive  less  than  the 
amount  of  the  debt  due,  by  actual 
payment  of  the  money  agreed,  can  be 
pleaded  as  an  accord  and  satisfaction. 
Phinlzy  V.  Bush.  129  Ga.  479,  69  SE 
259  ;  Tyler  Cotton  Press  Co.  v.  Chev- 
alier, 66  Ga.  494;  Rogers  v.  Ball,  64 
Ga.  IB ;  Bowen  v.  Waxelbaum,  2  Oa. 
A.  621,  68  SE  784.  (2)  But  the 
agreement  must  be  executed  In  order 
to  be  binding.    Negotiations  for  that 

fiurpose  are  Inadmissible  to  show  sat- 
sfactlon.  EnfTlleh  v.  Reld,  66  Oa.  240. 
(8)  Part  performance  Ts  likewise  In- 
sufflcient.  Troutman  v.  Lucas,  68  Oa. 
466.  (4)  The  Georgia  statute  Is  ap- 
parently a  declaration  of  the  rule  on 
this  subject  laid  down  in  the  early 
decision  of  Ihrans  v.  Pollock,  Ga.  Dec, 
38. 

Cdl    Ma.  BOT.        <18V1)  O  M  8  88 

provides  that  no  action  shaU  be  main- 
tained on  a  demand  settled  by  a  cred- 
itor or  his  attorney  Intrusted  to  collect 
It,  in  full -discharge  of  It,  by  the  re- 
ceipt of  money  or  other  valuable  con- 
sideration, however  small.  (1)  Under 
this  atatute.  an  accord  and  satisfac- 
tion is  an  executed  agreement,  wherry 
one  party  gives  and  the  other  re- 
ceives. In  satisfaction  of  a  demand, 
liquidated  or  unllQuldated,  some  money 
or  other  valuable  consideration,  how- 
ever small.  Fuller  v.  Smith,  107  Me. 
161,  77  A  706;  Knowlton  v.  Black, 
102  Me.  503.  67  A  663  ;  Anderson  v. 
Standard  Grarilte  Co.,  92  Me.  429.  43 
A  21,  69  AmSR  522.  (2)  The  agree- 
ment constituting  an  accord  and  sat- 
isfaction need  not  be  express,  but  may 
be  Implied  from  the  circumstances  and 
the  conduct  of  the  parties.  Fuller  v. 
Smith,  107  Me.  161,  77  A  706.  (3)  The 
settlement  or  discharge  of  a  demand 
or  claim  by  the  payment  of  any  sum 
less  than  the  amount  due  thereon  Is 
binding  unless  vltlatpd  by  fraud. 
Phelps  v.  Dennett,  57  Me.  491 ;  Fogg 
v.  Sanborn.  48  Me.  432 ;  Blsbee  v. 
Ham,  47  Me.  543  ;  Weymouth  v.  Bal>- 
cock,  42  Me.  42.  (4)  But,  In  order  to 
render  payment  of  part  an  extinguish- 
ment of  the  whole  debt  under  this  stat- 
ute, both  j^rties  must  concur  In  the 
understanding  that  the  amount  paid  Is 

Said  and  received  as  and  for  the  whole 
ebt  Part  payment  of  a  debt  with  an 
agreement  that  the  debtor  shall  have 
his  own  time  to  pay  the  balance  la  not 
within  the  statute.  Mayo  v.  Stevens. 
61  Me  662;  Austin  v.  ^ith,  89  Me. 
208.  (S)  The  statute  does  not  apply 
to  a  waiver  or  release  by  a  crenitOT 
or  his  attorney  of  certain  itema  (rf  an 
account,  where  there  is  no  settlement 
of   the  demand  "in  full  discharge 


thereof,"  or  where  it  does  not  appear 
that  there  was  any  valuable  consid- 
eration for  the  waiver  or  release. 
Pomeroy  v.  Prescott,  106  Me.  401.  76 
A  898,  188  AmSR  847.  21  AnnCas 
674. 

is]  IT.  O.  Cods  (1888)  9  B74  pro- 
vides that  acceptance  of  a  less  amount 
than  that  claimed  in  satisfaction 
thereof  Is  a  complete  discharge  of  the 
same.  ( 1 )  Thia  atatute  completely 
abrogatea  the  common-law  rule.  Wltt- 
kowsky  v.  Baruch,  127  N.  C.  813,  37 
SE  449  ;  Petit  v.  WoodUef,  116  N.  C. 
120,  20  SE  208;  Tlddy  V.  Harris.  101 
N.  C.  689,  8  SE  227  ;  Flckey  v.  Merrl- 
mon,  79  N.  C.  685.  (2)  Under  the 
construction  placed  upon  it.  the  offer 
of  a  leas  sum  than  Is  due,  when  the 
amount  of  the  debt  is  certain,  Is  In 
effect  the  same  as  an  offer  of  a  given 
sum  in  satisfaction  of  a  contingent 
or  unliquidated  claim.  Petit  v.  Wood- 
lief,  116  N.  C.  120,  20  SE  208.  <3) 
Payment  and  acceptance  of  a  less 
sum  than  Is  actually  due  when  re- 
ceived In  compromise  of  an  entire  debt 
Is  a  'complete  discharge  of  the  debt. 
Ramsey  v.  Browder.  186  N.  C.  251, 
48  SE  651 ;  Wlttkowsky  v.  Bargch,  127 
N.  C.  313,  37  SE  449.  (4)  The  Statute 
applies  where  a  person  has  accepted 
a  check  marked  In  full  for  services,  al- 
though he  attempted  to  qualify  the  ae- 
ceptance  by  writing  over  his  signature 
on  the  back  thereof,  "Accepted  for  one 
month'a  services."  Kerr  v.  Sand  ere, 
122  N.  C.  636,  29  SE  948.  See  also 
Armstrong  v.  Lonon,  149  N.  C.  434,  63 
SE  101. 

[f]  m.  D.  OlT.  OoOa  I  liao  pro- 
vides that  the  "part  performance  of 
an  obligation,  either  before  or  after  a 
breach  thereof,  when  expressly  ac- 
cepted by  the  creditor  In  writing  In 
satisfaction,  or  rendered  In  pursuance 
of  an  agreement  In  writing  for  that 
purpose,  though  without  any  new  con- 
sideration, extinguishes  the  obligation." 
Under  this  statute,  the  mere  acceptance 
of  an  amount  to  which  a  party  is 
clearlv  entitled  does  not  constitute  an 
accord  and  satisfaction  unless  the  facts 
shown  bring  the  case  clearly  within 
Its  provisions.  Chrystal  v.  Gerlach, 
26  S.  D.  128,  126  NW  688. 

[g]  Vran.  Cods  H  8789,  3790,  pro- 
viding that  all  compositions  with 
creditors  and  releases  of  all  contracts 
shall  operate  according  to  the  Inten- 
tion of  the  parties,  it  has  been  held 
at  circuit,  abolishes  the  oommon-law 
rule.  Memphis  v.  Brown,  If  P.  Gas. 
No.  9,416,  1  FIIpp.  188. 

[h]  -Wm.  Code  (1887)  S  >85S  pro- 
vides that  part  performance  of  an  ob- 
ligation or  undertaking,  either  before 
or  after  breach,  when  expressly  ac- 
cepted by  the  creditor  In  satisfaction 
and  rendered  In  pursuance  of  an  agree- 
ment for  that  purpose,  although 
without  any  new  consideration,  will 
extinguish  such  obligation,  promise,  or 
undertaking.  Under  this  statute  the 
burden  of  proof  Is  upon  the  debtor  to 
show  that  the  sum  of  money  which  he 
paid  in  part  performance  of  his  obliga- 
tion was  "expressly  accepted  by  his 
creditor  In  satisfaction,  and  rendered 
in  pursuance  of  an  agreement  for  that 
puroose."  Standard  Sewing  Msch.  Co. 
V.  Gunter,  102  Va.  668,  674,  46  SE  690. 

[1]  In  Ontario,  Rev.  St.  c  44  |  6S 
(?)  provides  that  part  performance  of 
an  obligation  either  before  or  aftor  a 
breach  thereof,  when  expreBatar  ac- 
cepted by  the  creditor  in  satlsnctlon 
or  rendered  In  pursuance  of  an  agree- 
ment for  tbat  purpose,  although  with- 
out any  new  consideration,  shall  be 
held  to  extinguish  the  obligation. 
Undw  this  statute  part  navment  of  a 
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mice  of  Statntor;  Anthorication.  In  Mississippi* 
and  New  Hampshire'  the  courts  have  squarely  over- 
ruled their  previous  decisions,  adhering  to  the  com- 
moQ-law  rule,  and  hold  that  payment  of  a  less  sum 
of  money  for  a  liquidated  debt,  and  acceptance  as 
satisfaction  of  the  whole;  operates  to  extinguish  the 
Thole  debt. 

45]    (6)  Rule,  How  Affected  by  Oiviiic  Re- 
ceipt in  FnU.   In  the  absence  of  statute  providing 
otherwise'  the  rule  is  settled,  except  in.  two  states, 
that  the  giving  of  a  receipt  in  full  does  not  in  any 
ray  affect  the  rule  that  payment  of  a  less  sum  in 


discharge  of  a  greater  sum  presently  due  is  not  a 
satisfaction  thereof,  although  accepted  as  such,''  as 
the  element  of  consideration  is  lackmg,'  and  it  is  im- 
material that  the  receipt  was  given  with  knowledge 
of  the  facts  and  that  there  was  no  error  or  fraud/ 

46]  (7)  Rule,  How  Affected  by  Release  under 
SeaL  A  less  sum  may  constitute  a  satisfaction  of  a 
greater  sum  presently  due  if  the  balance  is  released 
by  a  formal  instrument  which  must  be  und^  seal, 
except  of  course  in  those  jurisdictions  where  the 
distinction  between  sealed  and  unsealed  instruments 
has  been  abolished    but  the  terms  of  the  instrument 


llquldatAd  demand,  such  u  a  Judgntent, 
must  b«  expressly  accepted  in  aatls- 
factlon  to  constitute  an  accord  and 
ntisfactlon.  Mason  t.  JohnstOD*  80 
Ont.  A.  412. 

1.  Clayton  v.  Clark,  74  Miss.  499, 
SIO,  21  S  BSE,  28  S  1S9,  60  AmSR 
sn,  37  UtA  771  [expressly  overr 
Bumis  V.  Gordon,  67  .Mi'ss.  98,  and 
dlsappr  the  dicta  in  Pulllam  v.  Tay- 
lor, EO  Miss.  251 :  Jones  v.  Perkins, 
29  Miss.  139,  <4  AmD  186]  <where 
the  koldlns  as  applied  to  the  precise 
facta  of  the  case  was  that  the  ac- 
ceptance from  the  maker,  by  the  payee 
<a  a  note,  of  a  sum  less  than  the 
amount  due,  with  an  agreement  that 
It  be  received  as  full  satisfaction,  ac- 
companied by  the  surrender  of  the 
note,  extlnsulBhes  the  whole  debt). 
In  this  case  Woods,  C.  J.,  said:  "A 
rule  of  law  which  declares  that  under 
no  drcumst&nces,  however  favorable 
and  beneficial  to  the  creditor,  or  how- 
evn  hard  and  full  of  aacriflce  to  the 
debtor,  can  the  payment  of  a  less 
mm  of  money  at  the  time  and  place 
stipulated  In  the  orisinal  oblisati<m, 
or  afterwards,  for  a  greater  sum. 
tbongh  accepted  by  tbe  creditcn-  In 
full  satisfaction  of  the  .whole  debt, 
ever  amount  in  law  to  satisfaction 
of  the  orlEinal  debt,  is  absurd,  irra- 
tlenal,  unsupported  by  reason  and  not 
founded  In  ftutb<wit3%  as  has  been  de- 
dared  courts  at  the  hixheat  re- 
rpKtablltty,  and  of  last  resort,  even 
when  yielding  reluctant  assent  to  It. 
We  decline  to  adopt  or  to  follow  It." 
This  languafre  was  quoted  with  ap- 
raoval  In  Vry«  v.  Hubbell.  74  N. 
H.  I6S,  6S  A  MS,  SS4,  17  LRANS 
1197. 

a.  PVye  V.  Hubbell,  74  N.  H.  858, 
ITT.  68  A  826,  834,  17  LRA.NS  119? 
[overr  Page  v.  Brewster,  64  N.  H. 
ISl;  Hathewson  v.  StrafTord  Bank,  45 
N.  H.  104 :  Blanchard  v.  Noyes,  S  N. 
H.  S18,  and  dlsappr  Bartlett  v.  Wood- 
wortta-HBs(m  Co.,  <9  N.  H.  316,  41  A 
!«:  Grant  v.  Porter,  68  N.  H.  229  ; 
Hllllard  v.  Noyes,  68  N.  H.  812; 
Brovne  v.  Stackpolc^  9  N.  H.  4781 
(where  Parsons,  C.  J.,  said :  "The 
rule  ...  Is  contrary  to  the  fact  at 
ihe  present  time,  whatever  the  fact 
vas  when  the  rule  originated,  is  based 
upon  misconception.  Is  not  founded 
In  reason,  and  cannot  be  followed 
without  almndoning  the  greater  prin- 
ciple that  reason  is  the  life  of  the 
law"). 

3.  SisousUm  of  Alabama  statates 
Nlatiar  to  TMoaipta  In  full  see  supra 
f  it  note  99  [alT 

i.  [a]  Xm  AitaBMW  it  is  held  that 
when  an  agreement  Is  fully  executed  to 
Charge  a  debt  by  the  payment  of  a 
RDKller  sum,  and  such  discharge  Is  evi- 
denced by  a  written  receipt  for  the 
lesser  sum  in  full  satisfaction  of  the 
peater,  there  is  a  valid  apd  Irrevocable 
•Itecharffe  of  the  debt.  Dreyfus  v. 
Roberts.  75  Ark.  364,  87  SW  641,  112 
AmSR  67,  69  L.RA  828,  6  AnnCas  621 
ud  note.  And  see  Oordon  v.  Moore, 
M  Ark.  61  AmB  606. 

(b]  IB  Coueotlont  a  receipt  tn 
(on,  given  upon  a  part  payment  of  a 
debt  in  the  absence  of  any  tmpeach- 
■n«it  of  It  for  fraud  or  mistake,  Is 
valid  In  discharge  of  the  whole  debt 
In  this  case  the  court  said :  "The 
IBMnl  principle  laid  down  with  re- 


gard to  receipts  in  full  has  long  been 
the  settled  law  In  this  state,  whatever 
It  may  be  elsewhere."  Abom  v.  Rath- 
bone,  64  Conn.  444,  446,  8  A  677.  To 
same  eCTect  Johnson  v.  Cooke,  85  Conn. 
679,  84  A  97,  AnnCasl918C  275;  Ford 
v.  Hubinger,  64  Conn.  129,  29  A  129  ; 
Tucker  v.  Baldwin,  IS  Conn.  143,  83 
AmD  884. 

6.  U.  B. — Chicago,  etc.,  R.  Co.  v. 
Clark,  92  Fed.  968,  35  CCA  120;  Law- 
rence v.  Schuylkill  Nav.  Co.,  15  F.  Gas. 
No.  8,143,  4  Wash.  C.  C.  662  ;  Thotnp- 
son  V.  Faussat.  23  F.  Caa.  No.  18,964. 
Pet  C.  a  Plckl^  T.  U.  &,  46 

Ct  CL  77 ;  Baldwin's  GaMe,  16  Ct  CI. 
297. 

Colo. — Schlesslnger  v.  Schleaslnger, 

59  Colo.  44,  88  P  970,  8  LRANS  863. 
And  see  Chicago,  etc.,  R.  Co.  v.  Hills, 
18  Colo.  A  S,  69  P  117  (dictum). 

Del.— Wood  T,  Bangs,  18  Del.  4SS, 
48  A  189. 

TO. — Blnriiam  Browning,  97  111. 
A  442.  ^ 

Kan. — St  Iiouls.  eta.  It  Co.  v.  Davis. 
SS  Kan.  464,  IIP  421. 

Ud.— Prudential  Ina  Ca  v.  Cotting- 
ham.  108  Md.  319,  68  A  269 ;  Jones  v. 
Rlcketts,  7  Md.  108. 

Mass.— Orlnnell  v.  Spink,  128  Mass. 
26 :  Walan  v.  Kerby,  99  Mass.  1 ; 
Harrlman  v.  Harrlman,  12  Oray  841 ; 
Twltchell  v.  Shaw,  10  Cush.  46,  57 
AmD  80 ;  Brooks  v.  White,  2  Mete. 
283.-37  AmD  96. 

Minn. — Johnson  V.  Simmons,  76 
Minn.  34,  78  NW  863.  And  see 
Demeules  v.  Jewel  Tea  Co..  103  Minn. 
160.  114  NW  738,  123  AmSR  316,  14 
LRANS   964  (dictum). 

Mo.— Tucker  v.  Bartle,  8fi  Mo.  114 ; 
Willis  V.  Oammlll,  67  Mo.  780;  Riley  v. 
Kershaw,  62  Ho.  224:  Ooodson  v.  Na- 
tional HasoBte  Aoo.  Assoc,  91  Ho.  A 
339. 

N.  J. — Oussow  V.  Belneson,  76  N.  J. 
L.  209,  «8  A  907  ;  Murphy  v.  Kastner, 

60  N.  J.  Eg.  314,  24  A  664. 

N.  T. — Komp  v.  Raymond,  176  N.  T. 
102,  67  NE  113  [rev  71  App.  Div.  612, 
76  NTS  1018];  Fuller  v.  Kemp,  138 
N.  Y.  231.  S3  NK  1034,  SO  LRA  786 
and  note ;  Miller  v,  Coates,  96  N.  Y. 
609  ;  Bunge  v.  Koop,  48  N.  Y.  226,  8 
AmR  546 ;  Ryan  v.  Ward.  48  N.  Y. 
204,  8  AmR  639  ;  Randall  v.  Brod- 
head,  60  App.  Dlv.  667,  70  NTS  48: 
Bloomington  Mln.  Co.  v.  Brooklyn 
Hygienic  Ice  Co.,  58  App.  Div.  66,  68 
NTS  699  [aft  171  N.  tT  678.  64  NE 
1113] ;  Van  Aiken  v.  New  York,  18 
App.  Div.  89,  46  NYS  467 ;  Serat  v. 
Smith,  61  Hun  38,  16  NYS  830 ; 
Foersch  v.  Blackwell,  14  Barb.  607 : 
Even  V.  Osthelmer,  87  Misc.  163,  74 
NYS  872;  Forest  v.  Davis,  20  Misc. 
1,  44  NYS  907 ;  Jones  v.  Rice.  19  Misc. 
367,  43  NYS  491 ;  Howe  v.  Robinson. 
13  Misc.  266,  34  NYS  85;  Ahrens  v. 
United  Growers'  Co.,  11  Misc.  108,  81 
NYS  997  :  Bradt  v.  Bcott,  18  NYS  607 ; 
Aibrecht  v.  Johnson,  2  NYCItyCt  350 ; 
Williams  V.  Irving,  47  HowPr  440. 

N.  a— Grant  v.  Hughes,  96  N.  C. 
177.  2  SE  <39, 

Pa. — Olrard  F.  *  M.  Ins.  Co.  v. 
Canan.  196  Pa.  689,  46  A  116;  In  re 
Watson,  189  Pa.  160,  42  A  6. 

Utah.— Smoot  v.  Checketts,  126  P 
412. 

W.  Va.— Nixon  v.  Kiddy,  66  W.  Va. 
266,  S68.  66  SB  600  Iquot  Cye]. 
ta]   WlMTC  one  or  sereru  ecad- 


Itors  aooepts  a  less  ram  than  la  dne 
him  and  gives  a  receipt  "for  full 
settlement  .  .  provided  other 
creditors  do  the  same,"  there  is  no  re- 
lease as  to  the  balance,  as  there  is  no 
consideration  for  the  release  and  no 
agreement  among  creditors  to  accept 
less  than,  the  amoimt  due  them.  Segal 
v.  Heuer,  8S  Misc.  601,  67  KYS  924. 

[b]  A  reoalpt  in  fnU  given  upon 
payment  of  a  lignldated  salary  con- 
cededly  due  and  owing,  and  before 
any  dispute  as  to  arrears  of  salary 
has  arisen,  is  not  an  accord  and  satis- 
faction of  such  arrears,  being  without 
consideration.  Howe  V.  Robinson.  13 
MlBC  2G6,  34  NYS  86.  To  same  effect 
Miller  V.  Coates,  66  N.  Y.  609. 

[c]  aift  by  -ceeslpt^Dlstlngulsh- 
Ing  the  cases  which  nold  that  liqui- 
dated debt  cannot  be  discharged  by 
a  payment  of  part,  the  New  York 
courts  have  held  that  a  valid  gift  can 
be  made  of  the  balance  of  a  debt 
by  delivering  a  receipt  for  a  part 
which  states  that  It  is  In  full.  Gray 
V.  Barton,  66  N.  Y.  68,  14  AmR  181 
FfoH  F^iT. V.  Stephens,  66  N.  Y.  326]; 
Boyd  V.  Hitchcock,  20  Johns.  76,  11 
AmD  247. 

6.  Bingham  v.  Browntnc:  97  IlL  A 
442  [att T97  XU.  122.  64  8171. 

7.  ^ran  v.  Ward,  48  N.  Y.  204,  S 
AmR  689. 

8.  Ark. — Gordon  v.  Moore,  44  Ark. 
849,  51  AmR  606. 

Del.—Wood  v.  Bangs,  IS  Del.  486, 
48  A  189 ;  Maclary  v.  Reznor,  8  Del. 
Ch.  446. 

Md. — Commercial,  etc,  Nat  Bank  v. 
McCormIck,  97  Md.  703,  66  A  439. 

Mass. — Oilman  v.  Cary,  198  Mass. 
318,  84  NE  812;  Specialty  Glass  Co. 
V.  Daley,  172  Mass.  460,  62  NE  CSS; 
Blake  v.  Blake,  110  Mass.  202 ;  Jack- 
man  V.  Bowker,  4  Mete  236. 

Mo. — ^Winter  v.  Kansas  City  Cable 
R.  Co.,  160  Mo.  169,  61  SW  608; 
Winter  v.  Kansas  City  R.  Co.,  78  Mo. 
A  173. 

N.  J.— Braden      Ward,  41  M.  J.  I- 

618. 

N.  Y.— Ryan  v.  Ward.  48  N.  Y.  204. 
8  AjnR  639  ;  Williams  v.  Carrlngton, 
1  Hilt  616 ;  Von  Gerhard  v.  Ughte, 
13  AhbPr  101 ;  Inman  v.  Grlswold,  1 
Cow.  199  ;  Mechanics'  Bank  v.  Hazard, 
13  Johns.  363  ;  Harrison  v.  Close,  8 
Johns.  448,  3  AmD  444  ;  Acker  v. 
Phoenix.  4  Paige  305. 

Fa.— Hosier  v.  Hursb,  151  Pa.  416. 
26  A  62. 

Wash. — Williams  v.  Blumenthal,  27 
Wash.  24,   28,  67  P  393   [quot  CycJ. 

Eng. — Plnnel's  Case,  6  Coke  117a,  77 
Reprint  237,  1  ERC  368 ;  Adams  v. 
Tapllng,  4  Mod.  88,  87  Reprint  278, 
1  ERC  400;  Coke  Lltt  2l2b. 

[a]  Beason  for  mle.^ — A  release 
tmder  seal  Implies  consideration.  Mac- 
lay  v.  Reznor,  8  Del.  Ch.  446  ;  Rodgers 
V.  Cox,  66  N.  J.  L.  482,  60  A  143. 

[b]  The  oaaeeUatlOB  of  a  mor^ 
rare  and  the  nwrante  of  the  note 
In  consideration  of  a  new  agreement, 
even  though  that  agreement  was  to 
pay  a  smaller  amount  of  money,  by 
which  the  mortgagor  assumed  an  un- 
certain obligation  to  support  the  mort- 
gagee during  the  remainder  of  his  life, 
constituted  euch  accord  and  satisfac- 
tion as  released  the  mortgagor  from 
any  obligation  to  the  mortgagee's 
estate.  McOIverln  t.  Keefe^  ISO  Iowa 
97,  104  NW  2«». 
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mast  90  provide."  So  it  has  been  held  that  payment 
and  acceptance  of  less  than  the  face  value  of  a  aote 
in  full  satisfaction  thereof,  and  anrrendei-  of  the 
note  to  the  debtor  for  cancellation,  amount  to  an 
accord  and  satisfaction,  as  a  surrender  is  eqniv^ent 
to  a  release  under  seal. 

[$  47]  b.  Sufficiency  of  New  Consideration— <1) 
In  OeneraL  While,  as  already  shown  in  the  pre- 
ceding sections,  payment  of  part  of  a  debt  presently 
due  does  not  extinguish  the  debt,  although  it  is 
agreed  that  the  payment  shall  so  operate,  any  new 
consideration  moving  from  the  debtor  toward  the 
creditor  will  take  the  agreement  out  of  the  operation 
of  this  rule.  In  other  words,  if  the  debtor,  in  addi- 
tion to  payment  of  a  p^rt  of  the  debt,  gives  the 
creditor  anything  which  in  judgment  of  law  may  be 
considered  a  benefit  to  him,  there  will  be  a  sufficient 
consideration  to  support  the  agreement  to  accept  the 


lesser  snm  in  full  payment,  and  the  transaction  will 
constitute  a  valid  accord  and  satisfaction.^*^  It  ia 
enough  to  take  the  case  out  of  the  rule  that  some- 
thing substantial  which  one  party  is  not  bound  by 
law  to  do  has  been  done  by  him,  or  that  something 
which  he, has  the  right  to  do  he  abstains  &om  doing 
at  the  request  of  the  other  party."  Any  additional 
consideration,  however  small,  will  support  a  promise 
to  accept  payment  of  a  less  sum  for  a  greater  sum 
already  due,^'  provided  it  be  such  as  in  law  is  suffi- 
cient to  support  a  contract.^^  Such  additional  con- 
sideration may  consist  of  anything  which  might 
be  a  burden  to  the  one  party  or  a  benefit  to  the 
other." 

48]  (2)  Payment  before  Dne.  Payment  and 
acceptance  in  satisfaction  of  a  lesser  sum  for  a 
greater  liquidated  sum  not  yet  due  constitute  an  ac- 
cord and  satisfaction,^"  and  this  is  so  no  matter  how 


[c]  WlMM  a  not*  la  a«Btro7«d  on 

the  payment  of  a  lesser  sum  than  Ita 
face,  that  Is  tantamount  at  least  to  a 
technical  release,  and  in  practical 
operation  1b  certainly  a  safer  and 
better  discharge.  Reynolds  v.  Silvers, 
17  N.  J.  L.  275. 

[d]  TaUnr*  to  ^ay  at  amlffiwt*a 
-Urn*.— ^n  agreement  under  seal  that 
on  payment,  by  a  given  day,  of  a  less 
sum  than  the  real  debt  mentioned  In 
the  condition  of  a  bond  and  warrant 
of  attorney  to  confess  Judgment  the 
bond  shall  be  void  does  not  operate  as 
a  discharge  of  the  debt  where  the  less 
sum  Is  not  paid  on  the  stipulated  day. 
Inman  v.  Grlswold,  1  Cow.  (N.  T.) 
199  I 

9^  Wood  T.  Bangs,  18  Del.  435,  48 
A  189;  Blake  V.  Blake,  110  l&as. 
202. 

IOl  Iowa. — ^Hurray  Snow,  87 
[owa  410. 

Mtnn. — Stewart  v.  Hidden,  13  Minn. 
13  (where  the  court  reached  the  same 
•onclusloa  but  assigned  another  rea- 
<on). 

N.  J.— Beyndda  v.  Silvers,  17  N.  J. 

L.  275. 

N.  Y.— Babcock  v.  Bonnell.  44  N.  T. 
Super.  66S  [aff  80  N.  Y.  244]  :  Kent 
T.  Reynolds,  8  Hun  5S9.  And  see 
Jaffray  v.  Davis,  124  N.  Y.  170,  26 
NE  361,  11  LRA  710  and  note;  Larkln 
T.  Hardenbrook,  90  N.  T.  833,  48  AmR 
176. 

Vt.— Draper  v.  Hltt,  43  VL  439,  5 
AmR  292;  BUsworth  v.  Fogg,  35  Vt 
965. 

See  also  Clayton  v.  Clark.  74  MIbb. 
199,  21  B  666,  22  S  189,  60  AmSR 
Ml,  37  LRA  771. 

And  see  'Williams  v.  Blumenthal,  27 
Vrtsh.  24,  28.  87  P  898  [quot  Cyc], 

II.  Conn. — ^Mitchell  v.  wheaton.  46 
Conn.  816,  88  AmR  24;  Rose  V.  Hall, 
28  Conn.  892,  68  AmD  402. 

Del.— Wood  V.  BBmKs,  IS  Del.  485, 
48  A  189.  , 

III.  — Fltsworth  V.  Hyde,  54  111.'  886  ; 
Curtiss  V.  Martin,  20  III.  657  ;  Donahue 
V.  Brooks,  143  111.  A.  188. 

Ind. — Fletcher  v.  Wurgler,  97  lod. 
223. 

Mo. — Hanson  v.  Crawford,  130  Mo. 
A.  m  109  SW  98. 

N.  T.— Jaflfray  v.  Davis,  124  N.  T. 
164,  2«  NE  351,  11  LRA  710  :  Allison 
V.  Abendroth,  108  N.  Y.  470,  15  NE 
606 ;  Lee  v.  Tlmpken,  23  App.  DIv. 
349,  48  NYS  251 ;  Douglass  v.  White. 
a  Barb.  Ch.  621. 

Pa. — Melroy  v.  Kemmerer,  218  Pa, 
281,  67  A  699.  120  AmSR  888,  11 
LRANS  1018  and  note;  Philadelphia, 
etc.,  R.  Co.  V.  Walker,  45  Pa.  Super. 
524. 

S.  C— Ex  p.  Zetglu-,  8S  a  C.  78, 
64  SF  618,  91C,  81  LRANS  1006  and 

note. 

Vt.— Bowker  v.  Harris,  30  Vt  424. 

Wash.— Williams  v.  Blumenttial,  27 
Wash.  24,  27,  67  P  893  [clt  C^c]. 

Eng. — Bidder  v.  Bridges,  S7_Ch.  D. 
406,  1  ERC  39S ;  Curlewis  v.  Clark,  3 
Exch.  87  S. 

[a]   Aeoeptaaoe  of  MUa  of  «ai- 


oliaBSe  and  roods. — An  agreement  to 
accept  payment  of  a  smaller  sum  in 

Slace  of  a  largei^  one,  payable  partly 
1  billB  of  exchange,  partly  In  gooHda 
on  hand,  and  partlv  In  goods  to  be 
manufactured  by  defendant  for  that 
purpose,  is  supported  by  a  eufflclent 
consideration.  Rose  v,  HaU,  26  Conn. 
S92,  68  AmD  402. 

[b]  Acceptauoe  of  note  payable 
nnoondltloiuuly  in  place  of  a  note  for 
a  larger  sum  payable  only  on  a  cer- 
tain contingency  constitutes  a  good 
accord  and  satisfaction.  Winslow  v, 
Hardin,  3  Dana  (Ky.)  543. 

la.  Watson  V.  Elliott,  67  N.  H.  611: 
Jaffray  v.  Davis,  124  N.  T.  164,  26 
NE  351.  11  LRA  710  and  note;  Bowker 
V.  Harris,  30  Vt  424.  And  see  Mar- 
shall V.  Bullard,  114  Iowa  462.  87 
NW  427,  64  LRA  862. 

13.  Fletcher  v.  Wurgler,  97  Ind.  228  ; 
Pollman,  etc.  Coal,  etc.,  Ca  v.  St 
Louis,  145  Mo.  651,  47  SW  668  ;  Tucker 
V.  Doian,  109  Mo.  A  442,  84  SW  1126 ; 
Henson  v.  Stever,  69  Mo.  A  136 ; 
Rotan  Grocery  Co.  v.  Noble,  86*  Tex. 
Civ.  A.  226;  81  SW  586. 

ja]  Any  additional  oonsldsratloa. 
n  case  of  a  liquidated  claim  an 
acceptance  of  part  of  the  amount  In 
satisfaction  of  the  whole  will  bar  a 
recovery  of  the  remainder  tf  the  settle- 
ment is  supported  by  some  considera- 
tion additional  or  collateral  to  the 
partial  payment  Scheffenacker  v. 
Hoopes,  118  Md.  Ill,  115,  77  A  130, 
29  LRANS  205  and  note  [clt  Cyc]  ; 
Prudential  Ins.  Co.  v.  Cotting^am,  108 
Md.  319,  63  A  359  ;  Commercial,  etc., 
Nat.  Bank  v.  McCormlck,  97  Md.  703, 
66  A  439 :  Booth  v.  Campbell,  15  Md. 
569. 

Ibl  A  Might  T»xto«oB  In  the  way 
ox  Md«d  oonaUaratlOB  will  remove  a 
case  from  the  strict  operation  of  the 
common-law  rule.  Winter  v.  Meier, 
161  111.  A.  672. 

fc]  AAeQuoy  of  tlM  ooBsldenUon 
will  not  be  Inquired  Into.  HasUoKs 
V.  lioveloy.  140  Masa  261,  S  NB  tTo, 
64  AmR  462. 

r*.    Maddux  V.  Bevan,  39  Md.  485. 

16.  Iowa, — Marshall  v.  Bullard,  114 
Iowa  462.  87  NW  427,  54  LRA  862. 

Md. — Scheffenacker  v.  Hoopes,  113 
Md.  111.  77  A  130,  29  LRANS  205 
and  note ;  Cbicora  Fertiliser  Co.  v. 
Dunan,  91  Md.  144,  46  A  347,  50  LRA 
401 ;  Maddux  v.  Bevan.  39  Md.  485. 

Mo,— Henson  T.  Stever,  69  Mo.  A. 
136. 

N.  J.— Roberts  T.  Banse,  7S  H.  J.  L. 
67,  72  A  452. 

Ter. — Ward  v.  Young,  40  Tex.  Civ. 
A.  294,  89  SW  466. 

le.  U.  S. — Flre.ins.  Assoc.  v.  Wick- 
ham,  141  U.  S.  664,  12  set  84,  36  L. 
ed.  860.  ' 

Ark.— Martin-Alexander  Lumber  Co. 
v.  Johnson,  70  Ark.  216,  220,  66  SW 
924  [clt  Cyc]  ;  Cavaness  v.  Ross,  83 
Ark.  672  (dictum)  ;  tiCvy  v.  Very,  12 
Ark.  148;  Poi>e  v.  Tunstall,  2  Ark. 
209. 


Fla. — Spann  T.  Baltiell.  1  Fla.  101, 

46  AmD  346. 

Ind.— Hutton  v.  Stoddart,  88  Ind. 
689.  See  also  Hodges  v.  Truax,  19  Ind. 
A.  651,  49  NE  1079. 
\Iowa. — Marshall  v.' Bullard,  114  Iowa 
462,  87  NW  427,  64  LRA  862 :  Boyd 
v.  Moats,  75  Iowa  161,  39  NW  237. 
See  also  Hamilton  Nat  Bank  v.  NlchoU 
son,  153  Iowa  369,  188  NW  736. 

Kan. — St  Louis,  eta,  R  Co.  v.  Davis, 
36  Kan.  464,  11  F  421  (dictum). 

Ky. — Arnold  v.  Park,  8  Bush  8  (dic- 
tum) ;  Ricketts  V.  Hall.  2  Bush  249; 
Fenwlck  v.  Phillips,  8  Mete.  87  (dic- 
tum) ;  Williams  v.  Langford,  IS  B. 
Mon.  666 ;  Bryant  v.  Proctor,  14  B. 
Mon.  451 ;  Jones  v.  Bullitt  2  Litt.  49 ; 
Flenor  v.  Flenor.  99  SW  258,  30  KyL 
648  ;  Waller  v.  Martin,  7  KyL  587  ; 
De  Courcy  v.  Dioken,  1  KyL  260. 

Md. — Chlcora  Fertilizer  Co,  v. 
Dunan,  91  Md.  144,  46  A  347,  60  LRA 
401. 

Mass. — Barry  v.  Goodrich.  98  Mass. 
335;  Bowker  v.  Childs,  8  Allen  434; 
Brooks  V.  Whiter  S  Mete.  188,  S7  AmD 
95;  Goodnow  v.  Smith.  18  Pick.  414, 
29  AmD  600. 

Minn.— Scbweider  v.  Langr,  29  Minn. 
264,  IS  NW  83,  43  AmR  202;  Son- 
nenberg  v.  Rledel,  16  Minn.  88. 

Miss. — Jones  v.  Perkins,  29  Miss. 
139.  64  AmD  136. 

Mo. — I>a]rymple  T.  Craig.  149  Mo. 
346,  50  SW  884  (dictum). 

N.  Y.— Bandman  v.  Finn.  186  N.  T. 
608.  78  NB  176,  12  LRANS  1134. 

N.  a— McKensle  v.  Culbreth,  66  N. 
C.  648  (dictum)  ;  Smith  v.  Brown,  10 
N.  C.  680  (dictum). 

Pa--  -Wetes  V.  Marica,-^  206  Pa.  513, 

66  A  69  ;  Hendrick  v.  Thomas,  106  Pa. 
327 ;  Savage  v.  Everman,  70  Pa.  216, 
10  AmR  676 ;  MlUer  v.  Second  JefTer- 
SOR  Bldg.  Assoc.,  60  Ptk  82.  And 
see  Melroy  v.  Kemmerer,  218  Pm.  SSI, 

67  A  699.  120  AmSR  828,  11  UlANS 
1018  and  note. 

Tenn.— Nashville  First  Nat  Bank 
V.  Shook,  100  Tenn.  486,  46  SW  338 
(payment  before  demand  of  his  aliquot 
part  of  the  debt  by  one  of  several 
joint  makers  of  a  note  payable  ca 
demand). 

Tex. — Kirch  off  v.  Voss,  67  Tex.  320, 
8  SW  54S. 

Vt. — Wheeler  v.  Wheeler,  11  Vt  60 
(dictum). 

Va, — Seymour  v,  Goodrich,  SO  Va. 
308  (dictum)  ;  Robertson  v.  Campbell, 
2  Call  (6  Va.)  421. 

Wash. — Baldwin  v,  Daly,  41  Wash. 
416,  83  F  724 ;  Russell  v.  Stevenson. 
84  Wash.  166,  76  P  627. 

Wis. — Palmer  v.  Yager,  30  Wla.  91. 
Eng. — Pinnel's  Caeers  Coke  117a,  77 
Reprint  287,  1  ECR  368:  Smith  v. 
Trowsdale.  8  K  &  R  83,  77  ECL 
83,  118  Reprint  1072;  Adams  v.  Tap- 
ling.  4  Mod.  88,  87  Reprint  27S,  1 
ERC  400. 

[a]  AppUoatlon  of  nla^^An  offer 
of  a  company  to  settle  In  full  with  Its 
agents  by  paying  them  at  once  fifty 


Conn. — Mitchell  t.  Wheaton.  46  Conn,  per  cent  of  all  commlsskHU  accrued  or 
316,  83  AmR  24.  |to  accrue  on  aooount  of  sales  thereto- 


Digitized  by 


Google 


§§  48-52] 


ACCQBD  AND  SATISFACTION 


[1C.J.]  545 


short  the  time.^'  The  payment  df  a  debt  oi*  any  part 
of  a  debt  before  it  is  doe  is  what  the  debtor  is  not 
under  l^al  obligation  to  do,  and  therefore  is  a  legal 
considerati<m  for  a  contract  by  the  creditor,  which 
contract  may  be  to  release  or  cancel  bis  debt  as  well 
as  any  other  cbntract.^^  The  creditor  has  his  ad  van-  ' 
tage  in  the  earlier  payment  of  the  money Never- 
tbelesa  in  accordance  with  the  general  rules  goyeming 
accord  and  satisfaction^  it  must  be  underBtood  be- 
tween the  parties  that  the  prepayment  is  made  as  a 
consideration  for  the  accord  and  satisfaction,'^  and 
it  must  be  duly  executed  in  order  to  be  binding.^^ 

49]  (8)  PaTuant  at  Another  Flac«.  Pay- 
ment of  a  1^  sum  for  a  greater  liquidated  sum 
already  dne  may  comtittite  an  accord  and  satisfac- 
tion when  the  payment  is  made  at  a  place  other  than 
that  at  which  the  debtor  was  legally  bonn4  to  make 
payment.™  However,  it  has  been  held  that  this  role 
must  be  taken  with  the  limitation  that  to  constitute 
aa  accord  and  satisfaction  it  must  appear  that  some 
benefit  was  conferred  on  the  creditor  or  some  burden 
imposed  on  the  debtor.'* 

[i  50]  (4)  Payment  in  Different  Honey  Ue- 
dinm.  An  agreement  that  payment  in  one  medium 
shall  extinguish  a  lai^er  amount  due  under  a  eon- 


fore  nutde  and  an  acceptance  thereof 
In  full  Is  a  good  accord  and  satisfac- 
tion.  SinRer  Sewing  Macb.  Co.  v.  Lee, 

105  ud.  ««s.  c<  A  ess. 

17.  Welaa  Harks,  SM  Pa.  BIS, 
5«  A  69. 

18.  Bryant  v.  Proctor,  14  B.  Mon. 
(Ky.>  451 ;  Wheeler  v.  Wheeler,  11  Vt. 
(0 ;  Fire  Ins.  Assoc.  v.  Wickham,  141 
V.  S.  664.  12  set  84,  36  L.  ed.  860. 

19.  Palmer  v.  Yager,  20  Wis.  91- 
[a]    'Ot  may  M  mnoh  more  adTaa- 

tveona  to  the  creditor  to  obtain  the 
money  before  It  Is  due."  Per  Cul- 
len.  C.  J.,  in  Bandman  V.  Finn,  186 
N.  T.  608,  609,  78  NB  176,  IX  LRANS 
1134. 

80.    See  aqpra  t  16. 
SI,   Fire  ina.  Assoc.  v.  Wlckbam, 
141  U.  a  6U,  IS  set  84.  86  U  ed. 

m. 

t2m  HardfoK  V.  Commerolal  L>oan 
Co.,  84  XIL  861  (holding  that  where 
a  party  havlner  a  debt  payable  to  him 
hi  three  years  gives  a  debtor  a  written 
an^ement  to  accept  a  leas  sum  in 
satisfaction  iC  paid  within  sixty  days, 
this  will  be  a  mere  option  or  privilege 
to  the  debtor  which,  to  be  availed  of, 
must  be  promptly  complied  with). 

23.  Ark. — (javaneas  v.  Ross,  S3  Ark. 
(72:  Pope  T.  Tunatall.  8  Ark.  209. 

Iowa. — ^Marshall  v.  Bullard,  114 
Iowa'  468.  87  NW  427.  54  LRA  862. 

Ky.— Feawltft  v.  Phillips,  8  Mete. 
87;  Flenor  v.  Flenor,  99  SW  268,  39 
KyL  648.  See  also  Arnold  r.  Park,  8 
Bush  8  (dictum). 

Hiss. — Jones  v.  PerUns,  88  lOaa. 
119.  64  AmD  186. 

N.  C— -UcKMiste  V.  Culbreth.  66  N. 
O.  S34;  Onlth  T.  Brown,  10  N.  C 
GSO. 

Oh. — ^Harper  v.  Graluun,  SO  Ob.  106 ; 
Jones  V.  Jones,  IS  Ob.  CIT.  Ct  618,  8 
Oh.  Clr.  Dec.  628. 

Wis.— Reld  V.  HIbbard,  <  WU.  192. 

Eng. — Ptnnel's  Case.  6  Coke  117a. 
77  Reprint  237.  1  ERC  868. 

See  Seymour  v.  Ooodrich,  80  Va. 
303   f dictum). 

Contra  Foster  County  State  Bank  v. 
Lanunets.  117  Minn.  94,  97,  134  NW 
Mt  (where  it  was  said  by  Bunn,  J.: 
It  is  true  that  an  acreem«it  by  the 
debtor,  made  before  the  maturity  of 
the  mke,  to  pay  at  a  piaro  other  than 
the  place  specified  In  the  note,  or  at 
mother  time.  Is  deemed  a  aufltclent 
emsideratlon  for  an  agreement  by  the 
mdltor  to  accept  a  sum  less  than  the 
whole  In  full  payment.  But  clearly 
this  consideration  Is  latftlng  when  the 
Dote  is  past  due.  Before  maturity 
tbe  creditor  cannot  compel  paymeot 
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at  any  other  time  or  place  than  those 
named  In  the  note,  but  after  maturity 
.  he  Is  legally  entitled  to  collect  his 
debt  wherever  and  w,henever  the  debtor 
Is  found.  The  agrtement  to  nuUie  the 
payment  at  Stillwater  was,  therefore, 
no  more  than  defendants  were  legally 
bound  to  do,  and  was  In  fact  a  con- 
venience ^o  defendants,  rather  than  a 
burden,  and  a  loss  to  plaintiff,  rather 
than  an  advantage"). 

[a]  Applioatloa  of  role. — In  Jones 
V.  Perkins,  29  Miss.  139,  64  AmD  186, 
defendants,  residents  of  Jackson,  Miss., 
owing  plaintiffs,  who  were  or  New 
York,  a  note  payable  at  Jackson,  not 
being  obliged  to  go  out  of  MLBsteeippi 
to  make  payment,  and  upon  plalntlfrs 
agreement  to  receive  iMsa  than  the 
whole  amount  of  the  note  In  Batlsfac- 
tion  If  paid  In  New  York,  having  been 
at  the  expense  of  sending  an  agent 
to  New  York  with  funds  to  make  the 
payment.  It  was  held  a  good  satlsfac- 
tidn,  because  of  the  expense  Incurred 
In  sending  the  agent  with  funds  to 
New  York. 

84.  Saundera  t.  Whltoomb,  177 
Uass.  467.  69  NBt  198  (holding  that 
where  a  bill  la  accepted  payable  In 
London,  the  acceptance  of  a  less 
amount  In  Massachusetts  In  full  pay- 
ment thereof  is  not  a  sufflcient  con- 
sideration to  constitute  an  accord  and 
satisfaction.  It  not  appearing  that  the 
debtor  had  made  any  arrangements 
or  been  put  to  any  expense  to  place 
funds  for  its  payment  in  London). 

tB.  San  Juan  v.  St.  John's  Gas.  Co., 
196  V:  S.  610,  26  set  108,  49  L.  ed. 
899,  1  AnnCas  796.  (Compare  Saunders 
Whiteomb,  177  Mass.  467,  463.  69 
NB  198  (holding  that  where  a  bill  is 
payable  In  London  In  pounds  sterling, 
the  acceptance  In  Massachusetts  of  a 
sum  less  than  the  amount  due  thereon 
in  dollars,  in  full  payment  thereof.  Is 
not  a  sufflcient  consideration  to  con- 
etltute  an  accord  and  satisfaction. 
"Assuming-  that  the  owner  of  the  draft 
was  entitled  to  be  paid  a  certain 
amount  of  sterling  money,  his  ac- 
ceptance of  Its  equivalent  In  dollars 
rather  than  In  sterling  money  was 
not  an  advantage  to  himself  nor  was 
the  payment  of  the  equivalent  in  dol- 
lars rather  than  tn  sterling  a  detriment 
to  the  defendant."   Per  Barker,  J.). 

Be.    And  see  supra  I  27. 

ST.  Ark.— Wilks  v.  Slaughter,  49 
Ark.  236.  4  SW  766  ;  Pettlgrew  Mach. 
Co.  V.  Harmon,  45  Ark.  290  ;  Gordon 
V.  Moore,  44  Ark.  349,  61  AmR.  606 : 
Pope  V.  Tunstall,  3  Ark.  209. 

Iowa.— ManhaU  r.  Bullard,  114  Iowa 


tract  estimated  ib  another  medium  is  a  valid  accord 
and  satisfaction,  where  there  was  a  bona  fide  dis- 
pate  between  tiie  parties  as  to  the  medium  of 

payment." 

61]  (6)  Payment  by  Third  Person.^  Pay- 
ment by  a  third  person  of  a  sum  less  than  the  amount 
due,  with  the  understanding  tlut  it  shall  be  in  fnll 
satisfaction  thereof,  is  a  valid  accord  and  satisfac- 
tion," and  no  action  will  lie  against  the  debtor  to 
recover  the  balance."  In  snc^  ease  there  is  a  new 
consideration  from  a  new  party,  and  the  general  rule 
that  the  receipt  of  a  smaller  sum  is  not  a  good 
accord  and  satisfaction  of  a  la^;er  one  does  not 
apply However,  the  principle  under  consideration 
^es  not  apply  where  the  debtor  employs  a  third 
person  to  obtain  a  settlement  for  less  than  the  full 
amount,  and  furnishes  the  money  to  make  the  set- 
tlement. Payment  by  agent  is  the  same  as  payment 
by  himself.^  And  payment  of  a  less  amonnt  with 
borrowed  money  is  not  eonsidered  a  payment  by  the 
lendOT  within  the  rule  mftHtig  payment  by  a  third 
person  of  a  less  snm  an  accord  and  satisfaetion 
of  a  larger  liquidated  snm  when<  aeeepted  in  full 
satisfaetion  by  the  ereditor.*^ 
[%  62]   (6)  AlwiidoBanat  of  Defense  or  Wainr 

463.  _466c  87  NW  427,   64  LRA  868 


C  7L 
06  and 


[cit  CycJ. 
Ky.— RIcketts  v.  Hall.  2  Bush  249. 
Bflnn. — Clark   v.   Abbott.    58  Minn. 
88,   66   NW  642.    39   AmSR  677. 

N.  H. — Grant  v.  Porter,  63  N.  H. 
229;  Blanchard  v.  Noyes,  8  N.  H. 
618. 

N.  J. — Jackson  v.  Pennsylvania  R. 
Co..  66  N.  J.  L.  319,  49  A  730,  66 
LRA  87. 

N.  T. — Partridge  v.  Moynihan,  69 
Misc.  234,  236,  110  NYS  639  [guot 
Cyc], 

Pa.— Fowler  v.  Smith,  168  Pa.  689. 
26  A  744.  And  see  Melroy  v.  Kem- 
merer,  218  Pa.  881,  6?  A  699,  180 
AmSR  888.  11  LRANS  1018  and  note. 

S.  C— Bz  p.  Zeigler,  88  & 
64  BE  61^  916,  sFXRAI^  10O6 
note. 

Va. — Seymour  v.  (Goodrich,  80  VOi 
803. 

Eag. — Hirachand  Punamchand  v. 
Tem^e.  [1911]  2  K.  B.  380. 

[al  ABpUoatfoaa  of  nla,— (1) 
Where  the  assignee  of  a  Judgment 
against  two  debtors  tesiied  execution 
against  one  of  them,  whom  he  knew 
could  not  satisfy  it.  but  before  levying 
thereon  agreed  with  a  third  party  that. 
If  one  half  of  the  Judgment  was  paid, 
it  would  be  deemed  a  satisfaction  of 
the  whole,  and  the  money  was  paid 
by  such  third  party,  the  agreement  will 
be  upheld.  Marshall  v.  Bullard,  114 
Iowa  462,  87  NW  427,  64  LRA  868. 
(2)  Payment  of  part  In  satisfaction 
of  the  whole  by  an  assignee  to  whom 
the  debtor  has  assigned  bis  assets  for 
payment  of  his  debts,  and  who  is 
acting  as  his  agent  to  procure  his  dis- 
charge from  them,  Is  payment  by  a 
third  person  within  the  rule.  Pettl- 
grew  Macb.  Co,  v.  Harmon,  46  Ark. 
290. 

88.  Clark  V.  Abbott,  68  Hlnn.  88, 
66  NW  642,  89  AmSR  677 ;  Partridge 
V.  Moynihan,  68  MIsa  234,  836,  110 
NYS  639   [quot  Cyc]. 

ae.  Dlckerson  v.  Campbell,  47  Fla. 
147,  86  S  986,  110  AmSR  116;  Part- 
ridge V.  Moynihan,  69  Misc.  234.  286, 
110  NYS  689  [quot  Cyc] ;  Fowler  V. 
Smith,  163  Pa.  639,  26  A  744. 

[a]  oalj  aa  between  debtor  and 
oredJtfnr  does  the  rule  that  payment 
of  a  smaller  sum  Is  not  a  good  accord 
and  satisfaction  of  a  larger  Itauldated 
sum  presently  due  apply.  Kbert  V. 
Johns,  206  Pa.  896,  66  A  1064. 

30.  Shaw  V.  Clark,  «  V\  UT,  ST 
AmD  678.  ^ 

n.  \vy  Court  Realty  Co.  v.  Knaph 
ii  Misc.  MO,  189  NYS  811. 
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of  Bisht  of  AppeaL  Payment  of  a  smaller  Bum 
with  an  agreement  to  abandon  a  defense  and  pay 
costs  may  be  pleaded  in  satisfaction  of  a  larger 
demand,  whether  liquidated  or  unliquid^ed."^  So 
the  waiver  of  the  right  to  appeal  from  a  judgment 
and  the  payment  of  a  less  sum  is  sufficient  consider- 
ation for  an  agreement  to  accept  saeh  sum  in  full 
payment." 

[$  53]  (7)  FaTOieiit  of  Principal  without  In- 
terest. Where  there  is  no  express  contract  or  obli- 
gation to  pay  interest  as  well  as  principal,  and  the 
interest  is  recoverable  only  as  damages  for  nonpay- 
ment of  the  principal  when  it  is  due,  the  receipt  of 
the  principal,  as  such,  in  full,  is  a  bar  to  any  claim 
for  interest,"  because  it  is  considered  no  part  of  the 
debt,  but  as  a  mere  incident  to  the  debt ,  and  it  is 
immaterial  whether  the  debt  be  past  due  or  running 
to  maturity."  It  is  likewise  immaterial  that  the 
OTcditor  received  payment  of  the  principal  without 
interest  under  protest.  This  does  not  change  the 
legal  effect  of  his  act."  If,  however,  the  interest  is 
payable  by  the  terms  of  a  contract,  it  is  as  much  a 
part  of  the  debt  as  the  principal  itself,  and  in  con- 
sequence acceptance  of  the  principal  in  full  pay- 
ment of  principal  and  interest  is  no  bar  to  a  recovery 
.of  the  interest."   Very  many  of  the  cases,  iiow- 


ever,  in  which  this  question  has  arisen,  did  not  turn 
upon  the  doctrine  of  accord  and  satisfaction  but  - 
were  decided  in  the  application  of  a  broader  rale,'* 
and  will  be  treated  elsewhere  in  this  work.*** 

54]  (8),  Payment  of  Costs  or  of  Less  &m. 
and  OoBts.  Where  suit  is  brought  upon  a  liquidated 
debt  an  agreement  to  accept  a  less  sum  and  payment 
of  costs  in  satisfaction  and  the  performance  thereof 
is  a  valid  accord  and  satisfaction.  There  is  under 
the  circumstances  a  sufficient  additional  considera- 
tion for  the  agreement.'^  So  also  it  /has  been  held 
that  payment  and  acceptance  of  costs  alone  in  sat- 
isfaction of  the  claim  will  eonatitnte  a  good  aeoord 
and  satisfaction.** 

[$  65]  (9)  Compositioii  of  Creditors  with  In- 
solvent Debtor — (a)  Statemmt  of  Rule.  The  rule 
that  payment  of  ft  less  sum  in  satisfaction  of  a 
greater  liquidated  sum  is  no  satisfaction  thereof, 
although  accepted  as  such,  has  no  application  in  the 
case  of  composition  agreements  between  the  debtor 
and  his  ereditors.  Where  a  composition  deed  is 
entered  into  between  a  debtor  and  his  creditors, 
whereby  they  agree  to  receive,  and  do  receive,  in 
money  or  effects  or  in  securities  from  third  persons, 
a  part  of  the  whole  debt,  there  is  a  valid  accord  and 
satisfaction  of  such  debt.*" 


aa.  Connecticut  River  Lumber  Co.  v. 
Brown,  68  Vt  239,i  35  A  66;  Cooper 
T.  PBrker,  IB  C.  B.  822,  80  BCL 
822,  1X9  Reprint  650.  And  se«  Mc- 
Blwee  V.  Hutchison.  10  8.  C.  486. 

[a]  Ttans  withdrawal  by  defendant 
the  plea  of  tnfancjr,  whether  true 
or  telse.  Is  a  sufUclent  consideration 
on  the  part  of  plaintiff  to  accept  a 
smaller  sum  In   oonilderatlon   of  a 

rtter  sum.  Cooper  v.  Failcer,  14  C. 
118.  78  ECL  118.  189  Reprint  49 
[aft  16  C.  B.  882,  80  BCL  189 
Reprint  SEO]. 

&.  Roberts  v.  Banse,  78  17.  J.  U 
S7,  78  A  4BS ;  Williams  v.  Blumenthal. 
S7  Washj  24,   67   P  393. 

[a]  AppUoatlon  of  rale. — A  com- 
promise between  Judgment  creditors  of 
a  bankrupt  'and  the  trustee.  In  con- 
sideration of  the  trustee's  failure  to 
appeal,  held  not  nudum  pactum  but 
enforceable  as  a  valid  accord  and 
satisfaction  against  the  creditors,  on 
the  expiration  of  the  time  within 
which  an  appeal  tiOght  be  taken.  In 
re  Freeman,  117  Fed.  680,  9  AmBankrR 
680. 

iM.  U.  S.— Stewart  v.  Barnes,  163 
V.  6.  466.  14  set  849,  38  L.  ed.  781; 
Pacific  R.  Co.  V.  U,  S.,  168  U.  S.  118, 
15  set  766,  39  L.  ed.  918. 

Ala. — Wescott  v.  Waller,  47  Ala.  492. 

Md.— Stelger  v.  Hiller,  S  Oill  &  J. 
121. 

Mass.— Tuttle  v.  Tuttle,  12  Mete. 
651.  48  AmD  701. 

N.  T.— Tenth  Nat.  Bank  v.  New 
Toilc,  4  Hun  429;  Fake  v.  Bddy,  16 
Wend.  76 ;  Stevens  v.  Baninger,  13 
Wend.  089 ;  Johnston  v.  Brannan,  6 
Johns.  SOS :  Tlllotson  v.  Preston,  3 
Johns.  329 ;  Jacot  v.  Bmmett,  11  Paige 
148;  Gillespie  V.  New  York,  8  Edw. 
612. 

Oh. — Qraveson  v.  Odd  Fellows  Tem- 
ple Co..  6  OhSACP  287,  4  OhNP  112. 

W,  Va. — Bennett  v.  Federal  Coal, 
etc.,  Co.,  70  W.  Va.  460,  74  SB  418, 
40  LRAN3  688  and  note.  AnnCaslOlSB 
678  and  note.  ' 

See  Basslck  Gold  Mme  Ca  v.  Beards- 
ley,  48  Colo.  276,  118  P  770.  88  LRAM6 
862. 

"If  the  creditor  comes  to  a  settle- 
ment of  accounts  with  bis  debtor,  and 
accepts  the  principal,  leaving  the 
whole,  or  a  part  of  the  interest  un- 

Eald,  he  cannot  recover  it ;  because  by 
Is  own  accord  and  accepted  satisfac- 
tion It  has-  been  relinquished."  Steiger 
V.  HiUen,  6  GUI  &  J.  <Md.)  121,  128. 

as.  Wescott  V.  Waller,  47  Ala.  492; 
Johnston  v.  Brsimanr>S  JOhm.  (N.  T.) 


268 :  Bennett  v.  Federal  Coal,  etc.,  Co-, 
70  W.  Va.  456,  74  BE  418,  40  LRAN8 
688  and  note,  AiinCa8l91SE  678  and 
note.  And  see  cases  supra  note  84, 
38.    Wescott  V.  Waller,  47  Ala.  492. 

37.  Bennett  v.  Federal  Coal,  etc., 
Co.,  70  W.  Va.  466,  74  SE  418.  40 
LAANS  S88  and  note,  AnnCaslOUB 
678  and  note. 

38.  Emmlttsburg  R  Co.  v.  Don- 
oghue,  07  Md.  383,  10  A  233,  1  AmSR 
396  ;  Graveson  v.  Odd  Fellows  Temple 
Co..  6  OhS&CP  287,  4  OhNP  112; 
Bennett  v.  Federal  Coal,  etc.,  Co.,  70 
W.  Va.  456,  70  SE  418,  40  LRANS 
688  and  note,  AjinCasl913E  578  and 
note;  Foakes  v.  Beer,  9  App.  C&a. 
606,  1  ECL  870. 

[al  Wliere  a  atn^  Ull  provlAM 
for  payment  of  interest,  the  Interest 
is  as  much  a  part  of  the  debt  as 
the  principal,  and  an  agreement  by 
the  creditor  to  relinquish  all  claim  to 
the  interest  which  had  accrued,  and  to 
accept  the  payment  of  the  principal 
whicn  was  made,  in  full  satisfaction  of 
the  debt.  Is  without  consideration,  and 
the  debt  la  not  discharged.  Bmmltts- 
burg  R.  Co.  V.  Donoghue,  6?  Md.  883, 
10  A  238,  1  AmSR  896. 

39.  Stewart  v.  Barnes,  168  U.  S. 
460,  14  set  849,  88  Lu  ed.  781. 

40.  See  Interefltr22  Cyo  1672}. 

41.  Mitchell  V.  wheaton,  46  Comi. 
S15,  88  AmR  84 :  River  v.  Campbell, 
61  Tex.  Civ.  A.  108.  Ill  SW  190. 

[a]  ParnMnt'of  part  of  debt  and 
mttoau/fm  feea.,— Where  a  party  re- 
covered a  judgment  against  another 
who  was  Insolvent,  and  plaintiff  after- 
ward agreed  to  receive  from  him  the 
sum  of  five  hundred  and  fifty  dollars 
on  the  judgment,  and  the  payment  of 
one  hundred  dollars  for  attorney's  fees, 
which  sums  were  paid  accordins^,  and 
a  receipt  In  full  given  for  the  Judg^ 
ment,  although  both  sums  amounted 
to  much  less  than  the  judgment.  It 
was  held  that  a  satisfaction  of  such 
judgment  would  from  this  state  of 
facts  be  ordered  to  be.  entered.  Harper 
V.  Graham,  20  Oh.  106. 

[b]  Payment  of  anm  as  oosta  and 
fflTlng-  notes.— Settlement  of  a  pending 
action  and  right  of  action  by  pay- 
ment of  a  sum  as  costs  and  giving 
defendant's  two  notes,  amounting  to  a 
lesser  sum  than  that  claimed.  Is  a 
good  accord  and  satisfaction,  and  Is 
not  impaired  by  the  failure  of  the 
debtor  to  pay  the  note  When  It  became 
dua  Natban  r.  Smith,  14  Misc.  874, 
OS  NTS  S«4. 


43.    Baum  V.  Buntyn,  62  Miss.  110. 
43.   Ga. — Stewart  v.  Lansston,  103 
Ga.  290,  80  SB  36. 
in.--<iinflllan  V.  Farrtngton.  II  HL 

A  101. 

Ind. — Pontlous  v.  Durfllnger.  B9  Ind. 
27:  Devon  v.  Ham.  17  Ind.  478. 

Iowa. — Murray  v.  Snow,  87  Iowa 
410. 

Ky. — ^Robert  v.  Bamum,  80  Ky.  28 ; 
Cutter  V.  Reynolds,  8  B.  Hon.  696. 

Mass. — Perkins   v.   Xxtckwood.  100 
Mas&  249,  1  AmR  108:  Bigelow  v. 
Baldwin.  1  Gray  246 ;  Tuckerman 
NewhatL  17  Haas.  681.    See  also  Car- 
ran  V.  Rummell.  118  Mass.  482. 

Mlnn.~-Sage  v.  Valentine,  23  Mina 
102. 

Mo. — Hill  V.  Wertheimer-Swarts  Shoe 
Co.,  15D  Mo.  483,  61  SW  702;  Mullin 
V.  Martin,  23  Mo.  A.  637. 

N.  H. — Bartlett  v.  Wood  worth -Mason 
Co.,  69  N.  H.  316.  41  A  204 ;  Oage  v. 
De  Courcey.  68  N.  H.  579,  41  A  183 ; 
Allen  V.  Cheever,  61  N.  H,  82 ;  Browne 
V.  Stackpole,  9  N.  H.  478. 

N.  J.— Daniels  v.  Hatch,  21  N.  J.  L. 
391,  47  AmD  169 ;  Morris  "Canal,  etc., 
Co.  V.  Van  Vorst,  21  N.  J.  U  100. 

N.  Y.— White  V.  Kunt*.  107  N.  T. 
518,  14  NB  428,  1  AmSR  886  and  note. 

N.  C. — Hayes  v.  Davidson,  70  N.  C 
673;  McKensIe  v.  Culbreth,  V8  N.  C. 
634. 

Oh.— Way  v.  Langley,  16  Oh.  St. 

Pa.— LAlrd  V.  Campbell,  B2  Pa.  470. 

S,  C— Pierce  v.  Jones.  8  a  C.  278. 
28  AmR  288. 

Vt. — Paddleford  v.  Thacher,  48  Vt. 
574 ;  Wheeler  v.  Wheeler,  11  Vt.  60. 

Eng. — Boothbey  v.  Sowden,  3  Campb. 
174 ;  Bradley  v,  Gregory,  2  Campb. 
383  ;  Steinman  v.  Magnus,  11  East  390, 
103  Reprint  1066  ;  Norman  -r.  Thomp- 
son, 4  Exch,  76S.  ^ 

See  also  Compositions  with  Creditors 
[8  Cyc  409]. 

[a]  Aooq^tasoa,  by  a  creditor,  of 
a  lOwWaaA  niUUv  »  vohtntary  aasica- 
mwt  made  by  the  debtor  without  the 
concurrence  of  the  creditor,  and  with- 
out an  agreement  by  him  to  accept 
the  assignment  in  satisfaction  of  his 
debt.  Is  no  bar  to  an  action  for  the 
balance  of  the  debt  It  Is  a  mere 
agreement  to  pay  the  debts  of  the  in- 
solvent as  far  as  his  property  will  eo^ 
taking  out  the  expenses  of  convertinc 
it  into  money.  Allen  v.  Roosevelt,  14 
Wend.   (N.  T.)  100. 

[hi  nw  daUTsrr  ot  a  d*Mo>^ 
promissory  wita  for  a  parcMtaie  of 
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AgrMment  under  seal  nnnocesMry.  It  is  not  es- 
sential that  the  agreement  between  the  debtor  and 
his  creditors,  whereby  the  latter  agree  to  thus  re- 
ceive'a  part  of  the  whole  debt,  be  under  seal."  A 
verbal  promise  if)  accept  such  composition  with  the 
other  creditors,  and  execute  a  deed,  will  prevent  the 
ercditor,  if  he  refuses  to  perform  these  acts,  from, 
suing  for  the  original  cause  of  action.' 

[j^56]  (b)  Beasona  for  Bnle.  The  considera- 
tion'which  supports  the  agreement  of  each  creditor 
is  the  undertaking  of  the  creditors  to  release  their 
common  debtor  from  a  portion  of  their  respective 
claima.  The  agreement  of  each  creditor  with  the 
other  creditors  of  the  common  debtor  constitutes  a 
good  and  valid  consideration.*"  After  a  creditor  has 
thus  agreed  to  relinqnish  part  of  his  claim  and  in- 
duced others  to  become  parties  to  the  composition  it 
Tould  be  a  fraud  on  them  to  annul  the  agreement 
and  collect  the  full  amount  of  his  claim." 

[i  57]  (c)  Extent  and  Limits  of  Bulb.  So  where 
a  debtor  assigns  and  delivers  his  property  to  trustees 
for  the  nse  of  his  creditors,  under  an  agreement 
signed  by  the  creditor^  whereby  they  accept  the 
property  in  fnll  satisfaction  and  discharge  of  their 
several  demands,  there  is  a  valid  accord  and  satis- 
faction,^ and  the  creditors  Who  joins  in  the  composi- 
tion will  be  barred,  although  he  refuses  to  accept  his 
dividend  from  the  assignee.*"  Mutuality  between  the 
ereditoTB  as  respects  the  consideration  is  esaeniial 
to  the  validity  of  the  agreement  of  composition. 
The  creditors  must  join  together,"*  but  it  is  not  nec- 
essary to  the  valicUty  of  the  composition  that  all 


the  creditors  should  have  joined  in  it,  unless  it  was 
so  stipulated  in  the  composition.  Not  even  a  ma- 
jority, or  any  particular  number  more  than  two,  need 
sign  it  to  make  it  binding  en  all  who  sign  it."^  Prior 
payment  in  full  of  some  of  the  creditors  will  not 
affect  the  validity  of  the  composition  if  made  with 
knowledge  of  aU  the  creditors."'  A  composition 
agreement  between  debtor  and  creditor  does  not, 
unless  it  is  performed,  discharge  the  debtor  from 
the  residue  of  the  debt.""  A  creditor  is  not  bound 
by  an  agreement  made  with  bis  debtor  that  he  will, 
accept  the  same  per  cent  from  the  proceeds  of  the 
settlement  of  en  outstanding  claim  as  is  paid  to 
other  creditors  where  the  agreement  is  not  carried 
out  by  the  debtor,  and  no  part  of  the  proceeds  of 
the  settlement  is  paid  the  creditor;*^  and  if  the 
debtor  has  procured  creditors  to  accept  the  compo- 
sition by  fraudulent  representation  as  to  his  situa- 
tion it  is  not  binding.""  If  a  creditor  who  signs  a 
composition  agreement,  and  thereby  induces  others 
to  sign  it,  makes  any  private  bargain,  the  effect  of 
which  is  to  place  himself  in  a  better  situation  than 
the  other  creditoris,  he  eommits  a  fraud  nptm  them 
and  the  private  bargain  is  void." 

[$  58]  (10)  Giving  New  Secniity— (a)  In  Gw- 
•ru.  Acceptance  of  a  less  snm  secured  in  satisfac- 
tion of  the  whole  debt  is  a  good  accord  and  satis- 
faction. The  reason  given  is  that  where  the  creditor 
is  given  security  for  part  of  an  unsecured  debt,  or 
new  and  better  security  for  part  of  a  secured  debt, 
there  is  a  sufficient  consideration  on  which  to  base  a 
release  of  the  balance.*^   Nevertheless  the  accept- 


hb  indebtednefls,  upon  an  agreement 
irith  creditors  that  their  claims  should 
bt  K>  paid,  exUngulBhefl  the  original 
debt.  £a  euch  case  the  debtor's  failure 
to  pBT  blm  note  vhen  due.  In  accord- 
ance with  bis  representation  at  the 
time  It  waa  given,  does  not  Invalidate 
tbe  agretmeat,  unless  the  debtor  bad 
s  cmoealea  Intention  not  to  pur  the 
note  at  the  time  the  representation 
was  made.  Bartlett  Woodworth- 
Uuou  Co..  69  N.  H.  SIC.  41  A  864. 

4ft.  Faddleford  v.  Thacher,  48  VL 
671;  Stelnman  v.  Magnus,  11  East 

390.  103  Reprint  tOK5. 

45.  Browne  v.  Stackpole,  9  N.  H. 
478;  Bradley  v.  Oregory,  2  Campb. 
3S3:  Butler  v.  Rhodes.  1  Esp.  336. 

46.  Cat.— Plerson  v.  McCahlU,  31 
Cal.  128. 

Ky. — Robert  v.  Bamum,  80  Ky.  28. 
Mass. — Blgelow  v.  Baldwin,  1  Gray 
246. 

HUn. — Sage  v.  Valsntlae,  it  Minn. 

108: 

N.  H. — Oage  v.  De  Courcey,  68  N. 
H:  579,  41  A  183. 
N.  J. — Daniels  v.  Hatch,  21  N.  J.  L. 

391.  47  AmD  169. 

N.  Y.— "White  V.  Kuntz,  107  N.  T. 
S18.  14  NB  433,  1  AmSB  886. 

Pa.— Laird  v.  Campbell.  92  Pa.  470. 

TL— Paddleford  v.  Thacher.  48  Tt 
874. 

Wis. — Continental  Nat.  Bank  v.  Mc- 
Geoch,  92  Wis.  286,  66  NW  606. 

Eng. — Good  V.  Cheesman,  2  B.  A  Ad. 
328.  22  ECX.  142,  109  Reprint  1166; 
Norman  v.  ThompBon,  4  Excti.  765. 

47.  HI. — Qiuniuui  V.  Harrington,  12 
DL  A.  301. 

Ky. — Cutter  Reynolds,  8  R  Mon. 
SIC. 

N.  H. — Allen  v.  Cheever.  61  N.  H.  St. 

X.  J.— DanleTs  v.  Hatch,  SI  N.  J.  U 
391,  47  AmD  160. 

N.  C. — Bayes  v.  DavldBon,  70  N.  C. 
178. 

Pa.— lAlrd  V.  Ca^bell,  92  Pa.  470. 

Vt. — Wheeler  v.  'Wheeler,  11  Vt  60. 

Eng. — Stelnman  v.  Magnus,  11  East 
39D.  103  Reprint  I06B. 

4B.  Bartlett  V.  Rogers,  2  F.  Caa. 
Ko.  1,079,  3  Sawy.  62;  Blgelow  v. 
BaMwln,  1  Gray  (Hasa.)  24S;  Elaton 
Lincoln,  IS  Mbm.  414:  Daniels  v. 
Hatch.  SI  N.  3.  U  Ul,  47  AmD  169 ; 


Therasson  v.  Peterson,  t  Keye*  (N.  T.) 
686.  See  Oood  v.  Cheesman,  SB.* 
Ad.  SSS.  Sa  BCL  14S,  109  Reprint 
11 6S. 

49.  Daniels  v.  Hatch.  21  N.  J.  L. 
891.  47  AmD  169. 

[a]  AHlgnmeat  not  la  aooordaaoe 
with  agreeaaant. — Where  the  assign- 
ment differs  from  that  provided  tor 
by  the  composition,  as  by  reserving 
to  the  debtor  the  surplus  of  the  es- 
tate after  payment  of  creditors  Instead 
of  conveying  it  upcondltlonally  to  the 
trustees.  It  does  not  operate  as  a 
satisfaction.  Clark  v.  Rowling;  Lalor 
(N.  Y.y  lOB, 

60.  Cutter  v.  Reynolds,  8  B.  Mon, 
(Ky.)  696;  Perkins  v.  Lockwood.  100 
Mass.  249,  1  AmR  103 ;  Sage  v.  Valen- 
tine, 28  Minn.  103. 

[a]  Thns  an  agreement  of  a  cred- 
itor with  his  debtor  to  accept  a  certain 
percentage  of  the  debt  in  full  satis- 
faction thereof,  provided  no  other 
creditor  shall  receive  more  than  the 
same  percentage  of  his  claim,  is  void 
for  want  of  consideration.  To  support 
such  agreement  there  shonld  be  a  mu- 
tual agreement  between  the  creditors. 
Perkins  v.  Lockwood,  100  MOsb.  349,  1 
AmR  lOS. 

61.  ni. — GHlfltlan  v.  Farrlngton,  12 
111.  A.  101. 

Ind, — Devon  v.  Ham,  17  Ind.  472. 
Mass. — Eaton  v,  Lincoln,  18  Mass. 
4  24. 

Pa.— Laird  V.  Campbell,  9S  Pa.  470. 

Wis. — Continental  Nat  Bank  v.  Mc- 
Oeocb,  93  Wla.  286,  66  NW  606. 

Eng. — Lewis  v.  Jones,  4  B.  ft  C.  B06, 
10  ECL  679,  107  Re^nt  1148;  Con- 
stanteln  v.  Blache.  1  Cox  Ch.  287,  29 
Reprint  1169 ;  Norman  v.  Thompson, 
4  ^ch.  76S. 

Sa.  Oage  V.  De  Courcey,  68  N.  H. 
579,  41  A  ISS. 

63.  ni. — McMannomy  v.  Chicago, 
etc.,  R.  Co.,  167  111.  497,  47  NB  713 
[rev  68  RI.  A  269]. 

Mich.— Harrison  v.  Oamble,  69  Mich. 
96.  86  NW  681 

Mo. — Mulllnv.  Martin,  28    Mo.  A  687. 

N.  T. — Clark  v.  Rowling.  Lalor  106. 

Vt— Wheeler  v.  Wheeler.  11  Vt  60. 

BnCi— Heathcote  v.  Crooksbanks.  3 
T.  R.  S4,  100  Kmprtnt  14. 


tal   AppUoation   of  nla^'Where 

credftors  oi  an  Insolvent  debtor  agree 
to  accept  a  composition  of  three  shil- 
lings in  the  pound,  pasrable  by  Install- 
ments at  three,  six,  and  twelve  months, 
and  that  the  security  of  a  third  per- 
son should  be  accepted  for  the  whole 
composition,  and  Joint  and  several 
notes  of  the  debtor  and  the  third 
person  were  given  the  creditors,  and 
receipts  signed  expressed  to  be  "In 
discharge  of  their  debts,"  It  was  held 
that  the  mere  giving  of  the  notes 
without  payment  was  not  satisfaction 
within  the  terms  of  the  resolution  or 
the  receipt,  and  that  the  notes  having 
been  preaented  at  niaturlty  and  dis- 
honored, the  creditors  were  remitted  to 
their  right  to  sue  for  the  original 
debt.  Edwards  v.  Hancber,  1  C.  P.  D. 
111. 

64.  McMaooomy  v.  Chicago,  eta,  R. 
Co.,  167  la  497,  47  NE  712  [rev  68 
ni.  A  269]. 

[a]  Oonfllttonal  axeoatlon  of  oom- 
poaltton. — Where  an  insolvent  debtor 
assigns  his  property  to  a  trustee  for 
the  benellt  of  creditors  who  shall  ex- 
ecute the  assignment  and  therelqr  re- 
lease their  demands,  a  creditor  may 
execute  It  upon  a  condltltm  precedent 
which.  If  not  performed,  will  render  tbe 
execution  Inoperative.  Thus,  where  a 
creditor  executed  a  deed  of  assignment 
on  condition  that  the  property  assigned 
had  not  been  attached  oy  any  valid 
trustee  process,  ,it  was  held  that  the 
trustee  process  served  upon  the  as- 
signee aa  trustee.  In  which  there  was 
a  misnomer  as  to  his  christian  name, 
was  nevertheless  a  valid  trustee  proc- 
ess, and  that  consequeatly  the  signa- 
ture of  the  creditw  was  not  operative. 
American  Bank  v.  Doollttle.  14  PI  ok. 
(Mass.)  123. 

68.  Richards  v.  Hunt.  6  Vt  361,  ST 
AmD  545  ;  Cooling  v.  Noyei,  6  T.  R. 
263,  101  Reprint  644. 

56.  Lewis  V.  Jones,  4  B.  A  C.  606, 
10  ECL  679,  107  Reprint  1148.  See 
also  Bank  oi  Commerce  v.  Hoeber,  11 
Mo.  A  475  Caff  88  Mo.  371  <where 
such  a  composition,  in  Its  entirety,  was 
held  to  be  Invalid  as  to  the  other  cred- 
itors) ;  In  re  McRa^  1  Ont  A.  387. 

V7.   U.  B. — ^London  j*^.Tazli«  DIst, 
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ance  of  a  new  eecurity  for  an  existing  debi  does  not 
operate  as  a  disebai^e  unless  bo  intended  by  the 
partieB.*** 

Oritidsm  of  rnlA.  The  doctrine  stated  in  the  first 
paragraph  of  text  of  this  section  was  severely  criti- 
cized in  a  recent  decision,  in  which  it  was  said: 
*  *  The  only  purpose  of  security  of  this  sort  is  to  pro- 
duce money  for  payment  on  the  debt,  and  the  only 
benefit  to  the  creditor  is  that  such  may  be  the  result. 
If  it  is  not  beneficial  to  a  creditor  to  receive  one- 
half  his  debt  in  cash,  it  is  not  beneficial  to  have 
Bueh  ^  payment  secured.  -  A  promise  canxiot  be 
benefit  unless  the  thing  promised  it.*'"* 


104  n.  8.  771.  26  L.  ed,  928;  Mase 
UUler,  1«  J*.  Caa.  No.  9,Sfi2,  1  Wash. 
C.  C  32S. 

Arisi. — In  re  BlaCk  Diamond  Copper 
Mln.  Co.,  11  Arts.  416,  419.  96  P  117 
(cU  Cycl. 

Aril.— Pope  V.  Tunstall.  2  Ark.  209. 

Cola — Whltaett  v.  Cl^rton,  6  Cofo. 
476. 

Conn. — Rose  v.  Hall,  20  Conn.  S92, 
6S   AmD  402. 

Ill, — Post  V.  Springfleld  First  Nat 
Bank.  138  HI.  B65,  22  KE  978  ;  Kem- 
merer  v.  Kokendlier,  85  III.  A.  31. 

Ky. — Bullen  v.  McOlllicuddy,  2  Dana 
90 ;  Hanson  v.  Cowan,  7  T.  B.  Mon. 
674. 

Md. — Booth  V.  Campbell.  16  Md.  669; 
Olenn  v.  Smith,  2  QUI  A  J.  494,  20 
AmD  462. 

Mass.— Brooks  v.  White,  2  Mete  288, 
37  AmD  96 ;  Qoodnow  v.  Smith,  18 
Pick.  414,  29  AmD  «00. 

Minn. — -Mason  v.  Campbell,  27  Minn. 
B4,  6  NW  405  ;  Schmidt  v.  Ludwlg,  26 
Minn.  86,  1  NW  SOS. 

Miss. — PuUlam  v.  Taylor,  50  Miss. 
261. 

N.  H.— Ccribum  v.  Oould,  1  N.  H. 
279. 

N.  J. — Daniels  v.  Hatch,  21  N.  J.  U 
391,  47  AmD  169 ;  Day  v.  Gardner,  42 
N.  J.  Eq.  199,  7  A  865. 

N.  T — Jaffray  v.  Davis,  124  N.  T. 
164,  26  NE  351,  11  LRA  710  and  note 
irev  48  Hun  500,  1  NTS  814]  (giving 
chattel  mortBage)  ;  Pardee  v.  Wood,  8 
Hun  584  ;  Howard  v.  Norton,  65  Barb: 
161 ;  Strong  v.  Dean,  66  Barb.  837  : 
Keeler  v.  Salisbury,  27  Barb,  486  [aft 
83  N.  Y.  648]  ;  Nevins  v.  Deplerrles,  1 
Edm.  Sel.  Cas.  196  ;  Dolsen  v.  Arnold, 
10  HowPr  529;  Kellogg  V.  Richards. 
14  Wend.  116;  Booth  v.  Smith,  3 
Wend.  66;  liO  Page  v.  McCrea.  1 
Wend.  164,  19  AmD  469;  Boyd  v. 
Hitchcock,  20  Johns.  76,  11  AmD 
247 ;  Seaman  v.  Basking  2  Johns.  Cas. 
196 ;  Douglaa  v.  White,  8  Barb.  Cb.  621. 

N.  C— Gunn  v.  McAden,  87  N.  C. 
79 ;  Gordon  v.  Price,  22  N.  C.  886. 

Pa.— Mclntyre  v.  Kennedy.  29  Pa, 
464. 

S.  C. — aibbes  V.  Greenville,  etc.,  R. 
Co..  16  S.  C.  224. 

Wash. — Brown  v.  Kem,  31  Wash. 
211,  67  P  798. 

Eng.— Wei  by  v.  Drake,  1  C.  &  P. 
657,  11  ECt,  467  ;  Stelnman  v.  Mag- 
nus, 11  East  890,  103  Reprint  1066; 
Henderson  v.  Stobart,  6  Exch.  99 ; 
aibree  v.  Tripp,  15  M.  &  W.  28. 

And  see  cases  Infra  B|  69-64. 

la.1  Exoontion  An  faror  of  debtor 
affitnat  third  parson. — ^The  delivery 
and  acceptance  of  an  execution  In 
favor  of  the  debtor  against  a  third 
person  In  satljifactlon  of  a  draft  ac- 
cepted by  the  debtor  operates  as  an 
accord  and  satisfaction.  Thatcher  v. 
Dudley.  2  Root  (Conn.)  169. 

[b]  Pletfc*  of  dower  tlfflit.— if  a 
debtor's  wife  joins  with  her  husband 
In  a  mortgaite  to  secure  a  less  sum 
than  the  amount  due,  thus  pledging 
her  Inchoate  right  of  dower,  and  the 
faredltor  agrees  to  accept  this  amount, 
this  constitutes  a  good  accord  and 
satlsfactlcnL  Keeler  v.  Salisbury,  28 
N.  Y.  648. 

rc]  Paymnt  wltlumt  reeorfc  to  the 
MOBTltr^The  fact  that  the  smaller 
sum  li  paid  by  the  debtor,  bo  that 
there  ii  no  necessity  to  resort  to  the 


new  or  additional  security,  does  not. 
render  the  accord  without  considera- 
tion so  as  to  prevent  It  from  being 
a  binding  accord  and  satisfactltm. 
Jattru-  T.  Davis,  124  N.  Y.  164,  36 
NB  861.  11  LRA  710.  4  Sllv.  A.  216 
[rev  48  Hun  600,  1  NY8  814]. 

68.  West  V.  Carolina  L.  Ins.  Co.,  81 
Ark.  476 ;  Jones  v.  Pennlmoret  1 
Greene  (Iowa)  184;  Kanmerer's  App., 
102  Fa.  668  i  Stone  v.  Miller,  16  1%. 
460. 

[a]   ApvUeatloae    of  mle^(l) 

Thus  the  acceptance,  by  the  holder  of 
a  protested  note,  from  the  maker,  of 
a  note  with  a  new  mdoraer,  on  the 
express  agreement  that  It  shall  be 
additional  security  only  and  shall  not 
release  the  parties  liable  on  the  orig- 
inal note,  does  not  operate  to  release 
the  indorser  on  the  original  note,  Kem- 
merer's  App.,  102  Pa.  658.  (2)  Where 
from  the  evidence  it  appears  that  an 
absolute  deed  of  land  Is  given  as  col- 
lateral security  for  a  debt,  the  law 
does  not  consider  It  as  payment  of  the 
debt,  in  direct  opposition  to  the  agree- 
ment of  the  parties,  and  no  bar  Is 
created  to  the  recovery  of  the  debt, 
Whitney  v.  Batchelder,  82  Me.  813. 

69.  Frye  v.  Hubbell;  74  N.  H.  868. 
68  A  32^  361,  1?  LRANS  1197. 

60.  Ala. — Brassell  v.  Williams,  51 
Ala.  849 ;  Pearson  v.  Thomason,  16 
Ala.  700,  50  AmD  159;  Sandes  v.  De- 
catur Branch  Bank,  13  Ala.  268; 
Ahercroroble  v.  Mosely,  9  Port.  146. 

Ark. — Pettlgrew  Mach.  Co.  v.  Har- 
mon, 46  Ark.  290. 

111.— Ollimian  V.  Farrlngton.  12  111 
A.  101. 

Ind. — ^Labojrteaux  v,  Swigart,  102 
Ind.  696,  3  NB  878 ;  Smith  v.  Bettger, 
68  Ind.  264,  34  AmR  256;  Jones  v. 
Ransom,  8  Ind.  127;  Wlpperman  v. 
Hardy.  17  Ind.  A,  142,  46  NE  687. 
See  also  Maxwell  v.  Day,  46  Ind.  609. 

Iowa. — Marshall  v.  BuUara,  114 
Iowa  462.  87  NW  427,  64  LRA  862  ; 
Bower  v.  Mets,  54  Iowa  394,  6  NW 
561. 

Ky. — Woolfopc  V.  McDowell,  9  Dana 
268 ;  Bullen  v.  McGilUcuddy,  2  Dana 
90 ;  Letcher  v.  Com.  Bank,  1  Dana  82 ; 
Hardesty  v.  Graham,  8  SW  909,  8  KyL 
964.  See  also  Bruce  v.  Bruce,  4  Dana 
630. 

Ma— Vamey  v.  Conery,  77  Me.  627, 
1  A  683 ;  Lee  v.  Ogpenhelnier,  32  Me. 

Mass. — Guild  v.  Butler,  127  Mass. 
386  ;  Brooks  v.  White,  2  Mete.  288,  37 
AmD  96 ;  Goodnow  V.  Smith,  18  Pick. 
414,  29  AmD  600. 

N.  H. — Wright  V.  First  Crockery 
Ware  Co.,  1  N.  H.  281,  8  AmD  68. 
And  see  Grant  t.  Porter.  68  N.  H. 
229. 

N.  Y.— Babcock  v.  Bonrtell,  SO  N.  Y. 
244;  Bunge  v.  Koop,  48  N.  Y.  226.  8 
AmR  646  ;  Roberts  v.-  Brandies,  44  Hun 
468  ;  Howard  v.  Norton,  66  Barb.  161 ; 
Stagg  v.  Alexander,  56  Barb.  70 ; 
Conkling  v.  King,  10  Barb.  872  ;  Webb 
V.  Goldsmith,  2  Duer  413;  Stafford  v. 
Bacon,  1  Hill  532.  37  AmD  366; 
fVlsbie  V.  Lamed,  21  Wend.  460  ; 
Kellogs;  V.  Richards.  14  Wend.  116 ; 
Booth  V.  Smith,  8  Wend.  66 ;  Le  Page 
V.  McCraa,  1  Wend.  164,  19  AmD  46^. 
Compare  Bliss  v.  Scbwarts,  66  N.  T, 
444  [rev  61  Barb.  216]. 

N.  C.— Currle  v.  Kennedy,  78  N.  C 
91 ;  Gum  v.  UcAden.  32  N.  C  79. 


59]  (b)  Note  of  Tblrd  Person.  The  accept- 
ance, by  a  creditor,  of  the  note  of  a  third  person, 
in  full  satisfaction  of  an  existing  debt,  is  an  extin- 
guishment of  the  original  indebtedness,  althongli  the 
note  so  taken  is  for  a  less  sum  than  the  whole  debt,*° 
and  although  such  third  person  is  insolvent,  if  this 
fact  was  not  known  at  the  time  of  settlement.*^  The 
mere  acceptance  of  such  note,  however,  will  not  have 
this  effect  unless  there  is  an  express  agreement  that 
it  shall  so  operate.*^  And  in  conformity  with  the 
general  rule  relating  to  execution**  the  agre^ent 
must  be  fully  executed.** 

[i  60]    (c)  Bills  of  Exchange,  Drafts,  Ohecks, 

R.  L — ^Watson  v.  Tanner,  26  A  716; 
Smith  T.  Ballou,  1  R  L  496, 

Xex. — Ralstoo  v.  Aultman.  26  SW  746. 
Vt— Bowker  v.  Hanis,  Si  Vt  424. 
W.  Va. — Drydm  v.   Stqibens,  19 
W.  Va.  1. 

Bag. — Bidder  t.  Bridges,  27  Ch.  D. 
406.  1  ERG  898:  Lewis  v.  Jones.  4 
B.  ft  C.  606,  10  BCL  679,  107  Re]»1nt 
1148;  Stelnman  v.  Magnus,  11  Ernst 
890.  103  Reprint  1066;  Curlawfa  t. 
Clark.  3  Exch.  375. 

Ont — Hanscombe  v.  Macdonald,  4 
U.  C.  C.  P.  190. 

See  Lincoln  Sav.  Bank,  etc..  Co. 
V.  Allen.  82  Fed.  148,  27  CCA  87. 

[4]  irote  of  tblrft  person  In  satls- 
faetion  of  SnOgmmas. — ^A  judgment 
may  be  discharged  by  the  receipt  of  a 
third  person's  notes  for  a  less  amount 
than  the  Judgment  In  satisfaction 
thereof.  Ssinders  v.  Branch  Bank,  13 
Ala.  863;  Jones  v.  Ransom.  3  Ind.  327  ; 
State  Bank  v.  Fletcher,  6  Wend.  (N. 
Y.)  85. 

[b]  ITotes  of  tblrd  person  and 
paynumt  In  monsr—- An  agreement  by 
a  creditor,  holding  notes  as  collateral, 
to  acMpt  In  payment  of  the  debt  a 
speclfled  sum  of  money  and  certain  of 
the  collateral  notes,  and  to  surrender 
the  remaming  collateral.  Is  valid  and 
enforceable,  although  the  face  value 
of  the  notes  agreed  to  be  taken,  to- 
gethes  with  the  cash  payment,  doe.s  not 
equal  the  debt  Lincoln  Sav.  Bant^ 
etc..  Co.  v.  Allen,  83  Fed.  148,  27  CCA 
87. 

[c]  Vote  of  third  penon  feir  latveE 
amonnt^Where  the  note  of  a  third 
person  for  a  larger  amount  tAan  the 
account  sued  on  is  accepted  in  eatis- 
faction  thereof,  It  will  operate  as  a. 
valid  accord  and  satisfaction  If  no 
false  representations  were  made  con- 
cerning It,  and  it  Is  Immaterial  that 
the  note  turned  out  to  be  worthless. 
Carrlere  v.  TIcknor,  26  Ala.  671. 

[d]  Invalid  note. — A  being  indebted 
to  B,  the  latter  agreed  to  receive  and 
did  receive  the  note  of  a  third  person, 
an  Infant,  in  satisfaction  of  the  debt. 
It  was  held  that,  the  note  received 
being  of  no  value,  the  agreement  to 
receive  it  In  satisfaction  was  void. 
Wentworth  v.  Wentworth,  6  N.  H.  410. 

ei.  Cadens  V.  Teasdale,  68  Vt.  469, 
88  AmR  697. 

69h  Damall  v.  Morehouse,  36 
HowFr  611  [rev  on  other  grounds  In 
46  N.  Y.  64]  ;  Hunter  v.  Moul,  98  Pa. 
18,  42  AmR-010.  And  see  supra^J  16. 
But  see  Ralston  v.  Aultman,  (Tex,) 
26  SW  746  (holding  that  an  express 
agreement  that  such  note  of  a  third 
party  should  be  In  full  satisfaction  Is 
not  necessary  If  it  Is  understood  by 
the  parties  to  be  so  received). 

[a]  TUrd  parson's  note  In  part 
payment  of  sum  agreed  to  bo  paid 
07  tbe  Mttlemant^— Where  the  note 
of  a  third  person  was  not  Intended  as 
a  discharge  of  the  indebtedness  under 
the  contract,  but  In  part  payment  of 
the  sum  "agreed  to  be  paid  by  the 
settlement,"  tbe  case  "does  not  come 
within  the  rule  which  makes  the  ac- 
ceptance of  the  note  of  a  third  person 
for  a  lesq  amount  than  is  due  a  grood 
accord  and  satisfaction  for  the  pay- 
ment of  the  whole  debt."  Mannakee  v. 
McCloskey,  63  SW  482.  28  KyL  616. 
es.  See  supra  J  17  et  seg. 
0^  Arkaniaa  City  Ftrst  Nat  Bank 
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and  Ordan  on  Third  Person.  The  acceptance  of 
bills  of  ezchange"  or  cheeks  of  a  third  person^  for 
a  less  amount  than  that  due,  in  satisfaction  thereof, 
operates  as  an  accord  and  satisfaction.  So  the  giv- 
ing and  acceptance  of  an  order  on  a  third  person  for 
less  than  the  amount  due,  which  order  is  duly  paid, 
operates  as  an  accord  and  satisfaction.*'  Otherwise, 
There  such  third  person  refuses  to  honor  the  order,*" 
or  where  it  is  not  accepted  in  full  payment  of  the 
debt."'  So  also  it  has  been  held  that  the  acceptance 
of  a  draft  of  a  third  person  for  less  than  the  amoUnt 
of  the  debt  may  be  good  as  an  accord  and  satisfac- 
tioD  thereof.*"  But  the  acceptance  of  a  draft  from 
the  agent  of  the  debtor  in  satisfaction  of  the  claim 
does  not  render  the  transaction  a  good  accord  and 
satisfaction  on  the  ground  that  the  consideration  was 
paid  by  a  third  person.'* 

[i  61]  <d>  Koto  of  Debtor  Indorsed  by  Third 
Fflnon.  If  a  debtor  gives  his  note,  indorsed  by  a 
third  person,  as  security  for  a  part  of  the  debt, 
Thieh  is  accepted  by  the  creditor  in  full  satisfaction, 
it  is  a  valid  dischfurge  of  the  whole  of  the  original 
^bt."  The  b-aneaetion,  it  has  been  said; ' '  may  be 
assimilated,  {wrbaps,  to  the  ease  of  a  payment  in  the 
notes  of  a  tnird  person,  whi^h,  though  for  a  smaller 
■moont,  may  be  held  to  operate  as  an  accord  and 
satisfaction  of  the  whole,  if  such  be '  the  agree- 
ment."" Nevertheless  mere  delivAry  of  the  note  is 
not  sufficient,  if  the  agreement  is  that  it  is  to  be  in 
full  dischfurge  of  the  debt  if  paid  at  maturity.'* 

[f  62]   (e)  Note  of  Debtor  Secured  by  Mort«a«e. 

T.  Leech.  94  Fed.  810;  Blehbolti 
Taylor,  88  Xnd.  38. 
[a]    ACTMmmit  to  Mwpt  If  paU  a* 

Buitailtr. — If  a  creditor  r^eives  the 
note  of  a  third  person  upon  an  agree- 
ment that  It  shall  be  a  full  satlsfactron 
of  a  larger  debt  If  paid  at  maturity, 
but  not  otherwise,  and  he  accepta  pay- 
ment of  It  when  overdue,  It  Is  a  dis- 
charge of  the  original  debt  Conkling 
V.  Klnsr.  10  N.  Y.  440  [all  10  Barb. 
ST!]. 

65.  Thompson  v.  Perclval,  6  B.  & 
Ad.  925.  27  SCL  S89,  110  Reprint  1038, 
IS  ERC  728. 

66.  Guild  V,  Butler.  127  Mass.  38fi ; 
Bidder  v.  Bridges,  37  Ch.  D.  406.  1 
ERC  393. 

[a]  OlMofc  parable  to  btarw. — A 
check  of  a  third  penian  upon  a  bank, 

Kyable  to  bearer,  has  been  held  to 
such  a  negotiable  security  as,  given 
and  accepted  In  satisfaction  of  a  debt 
larKer  than  the  amount  of  the  check, 
will  amount  to  an  accord  and  satis- 
faction.   Wells  V.  Morrison,  91  Ind,  61. 

87.    Nevlns  v.   Deplerrles,    1  Edm. 
Sel.  Cas.  (N.  T.)  19«. 

[a]  Ozttlola&  of  dootrina. — "Scho- 
lastic or  any  other  variety  of  logic 
which  eatabluhes  the  sign  to  be  more 
valuable  than  the  thing  «lgnlfled,  the 
shadow  superior  to  the  substance,  the 
possession  of  an  order  tor  money  more 
beneficial  than  the  cash  that  can  be  ob- 
tained upon  It,  li  the  It^c  of  un- 
reason. When  It  la  held  that  some- 
thine  whoae  <mly  purpose  and  value 
lies  In  its  capacity  to  secure  the  pay- 
m^at  of  money  is  a  sufficient  consider- 
ation for  an  oral  discharge,  the  rule 
of  Pinners  Case  that  the  money  Itself 
is  not  such  a  discharge  is  logically 
overturned.  The  two  cannot  stand 
toEether."  Per  Parsons,  C.  J.,  In  Frye 
V.  Habbell,  7*  N.  HTsSg.  68  A  326. 
131,  17  LRAXS  1197. 

SB.  Gelser  v.  Kershner,  4  Oiil  &  J. 
(Md.)  306.  28  AmD  666;  Schlitz  v. 
Moyer,  61  Wis.  418,  81  NW  248.  See 
ali>o  Hawley  v.  Foote,  18  Wend.  (N. 
•Y.)  51 «. 

69.  Reed  V.  Hippie,  40  SW  261,  19 
KyL  338. 

70.  Retd  T.  Hlbbard.  6  Wis.  176. 
And  see  Btagg  v.  Alexander,  6S  Barb. 
(S.  T.)  79r 


Where  a  debtor  givea  his  creditor  notes  for  part  of 
the  debt,  sectired  by  mortgage  on  his  property,  on  an 
agreement  that  the  creditor  will  accept  the  same  in 
full  satisfaction,  there  is  a  sufficient  eonsideration 
to  support  this  agreement  and  .it  erastitutes  an 
accord  and  satisfaction.'" 

63]  <f)  IndiTidnal  Note  of  One  of  Several 
Joint  Debtors.  The  acceptance  in  satisfaction,  by 
a  creditor,  of  an  individual  note  of  one  of  sever^ 
joint  debtors,  for  a  less  amoimt  than  the  whole  debt, 
operates  as  a  valid  accord  and  satisfaction,^*  because 
the  sole  liability  of  one  of  several  joint  debtors  may 
be  more  beneficial  than  the  general  liability  of  all, 
either  in  respect  to  the  solvency  of  the  parties  or  the 
convenience  of  the  remedy,"  or  in  various  other 
ways ;  and  whether  it  was  actually  more  boiefiei&l  in 
each  particular  oaee  cannot  be  made  the  snbjeet  of 
"inquiry." 

[$  64]  (g)  Secured  Bonds.  Acceptance  by  a 
creditor  of  secured  bonds  for  a  less  amount  than  the 
debt  in  satisfaction  thweof  is  based  on  a  st^cimt 
consideration  and  operates  as  a  satisfaetion  of  the 

debt.™ 

\i  65]  (11)  Ihuscored  Note  or  Ohecto  of 
Debtor.  According  to  the  weight  of  anthority  the 
aoeeptanbe  by  the  creditor  of  the  debtcnr's  unseenred 
n^tiable  note  for  a  less  spm  than  dne  does  not 
operate  as  a  satisfaction  of  the  debt,  although  ac- 
cepted as  sneh;  and  this  doctrine  is  based  on  the 
ground  that  there  ia  no  eonsideration  to  support  it."^ 
The  doctrine,  it  has  been  held,  is  especially  appli- 


71.  Bliss  v.  Sehwarts,  «B  N.  T.  444 
[rev  T  Lana.  188.  «4  Barb.  216]. 

78.  Ala. — Bingleton  v.  Thomaai  78 
Ala.  206. 

Conn. — >Argall  v.  Cook,  48  Conn.  160. 
■  Ma — Varaey  v.  Conery,  77  Me.  527, 
I  A  688 ;  Jenness  v.  Lane,  26  Me.  476. 

Minn. — Mason  v.  Campbell,  27  Minn. 
54,  S  NW  406. 

N.  T.— Allison  V.  Abendroth,  108 
N.  T.  470,  16  NB  606;  Van  Etten  v. 
Troudden,  1  Hun  432 ;  Dolsen  v. 
Arnold.  10  HowPr  628 ;  Boyd  v.  Hitch- 
cock, 20  Johns.  76,  11  AmD  247;  Doug- 
lass V.  White,  8  Barb.  Ch.  621. 

OnL — Watts  V.  Robinson,  82  U.  C. 
Q.  B.  362. 

See  Hanson  v.  Cowan,  7  T.  R  Mon. 
574. 

[al    VIM  Btatat*  of  frands  has  no 

application  to  a  transaction  of  this 
character.  Singleton  V.  Thomas,  73 
Ala.  206. 

73.  Singleton  V.  Thomas,  73  Ala. 
206.  208. 

[a]  An  af'aaBMnt  for  the  satls- 
faotoB  of  a  decree  for  alimony  by 

the  execution  of  notes  for  a  smaller 
sum,  the  notes  to  be  Indorsed  by  a 
third  person,  Is  baaed  on  a  valid  con- 
sideration. Fred  V.  IVed,  (N.  J.  Ch.) 
60  A  776. 

74.  Dolsen  V.  Arnold,  10  HowPr 
(N.  T.)  628. 

75.  Jaffray  v.  Davis,  124  N.  T. 
164.  26  NE  361,  11  LRA  710  [rev  48 
Hun  600,  I  NTS  814].  See  also  Allen 
v.  Alexander.  11  U.  C.  C.  P.  641. 

[a]  AppUoatlom  of  nUe^Where 
P  was  indebted  to  T  in  the  sum  of 
three  thousand  four  hundred  dollars, 
and  it  was  agreed  that  In  satisfaction 
6t  the  debt  P  should  execute  his  notes 
for  one  thousand  Ave  hundred  dollars, 
to  be  paid  In  three  annual  Install- 
ments of  five  hundred  dollars  eat^, 
which  should  be  secured  by  mortf^ge, 
the  notes  and  mortgage  were  executed, 
P  paid  one  of  the  notes,  and  T  brought 
suit  on  the  original  debt,  disregarding 
the  agreement,  It  was  held  that  the 
mortgage  as  security  was  a  sufilclent 
consideration  to  uphold  the  agreement, 
and  that  the  accord  and  satisfaction 
were  complete.  PuUiam  v.  Taylor.  60 
Hiss.  261. 
[bj  ITew  aota  aad  mostvaco  eer- 


_  man 

a  note  secured  py  mortgage  executed 
a  new  note  for  the  amount  of  the 
principal  and  tntereat'to  date  due  upcm 
the  first  note,  and  to  secure  Its  pay- 
ment executed  u  second  mortgage, 
which  embraced  all  the  lands  except 
one  tract  Included  In  the  first  mort- 
gage and  included  three  additional 
tracts.  It  was  held  that  there  was 
an  accord  and  satisfaction  of  the  first 
note  and  mortgage.  Richards  v.  Davis. 
7  KyL  368. 

7e.  Allison  V.  Abendroth.  108  N,  T. 
470.  16  NE  606  ;  Ludlngton  v.  Bell,  77 
N.  T.  188,  S3  AmR  601 ;  La  Farge  v. 
Harter.  11  Barb.  159  faff  9  N.  T.  2411 ; 
Waydell  v.  Luer,  3  Den.  (N.  Y.)  4lfl ; 
Maslin  V.  Hiett,  87  W.  Va.  15,  16  SB 
437;  Thompson  v.  Perclval.  6  B.  &  Ad. 
925,  27  ECL  889.  110  Reprint  1088,  19 
ERC  728  [orlt  Lodge  v.  Dlcas,  3  B.  ft 
Aid.  611,  6  ECL  362.  106  Reprint  784. 
19  ERC  724  :  David  v,  Ellice,  6  B.  A  C. 
196,  11  ECL  426.  108  Reprint  731; 
Lyth  V.  Ault,  7  Exch.  669,  11 
BngL&Eq  680.  See  also  Carruthers 
V.  Ordagh.  20  Grant  Ch.  (U.  C.)  679. 
But  see  Waydell  v.  Lufer,  6  Hill  (N. 
T.)  448. 

77.  Allison  V.  Abendroth,  108  N.  T. 
470.  15  NE  606. 

78.  Thompson  v.  Pereival,  B  B.  ft 
Ad.  926.  27  ECL  889,  110  Reprint 
1038.  19  ERC  728. 

[a]  ftcxMBMBt  -to  aeaapt  neoes 
sary. — A  note  tor  a  debt  of  a  firm. 

gven  by  one  partner  after  dissolution, 
not  an  extinguishment  or  satisfac- 
tion of  the  original  debt  so  as  to  die- 
charge  the  other  partner,  unless  such 
was  the  agreement  when  the  note  was 
given,  ana  this  is  a  fact  for  the  de- 
termination of  a  Jury.  Mason  v.  Wlcli- 
ersham,  4  Watts  ft  a  (Pa.)  100. 

79.  In  re  Black  Diamond  Copper 
MIn.  Co.,  11  AriS.  415,  96  P  117;  La. 
Farge  v.  Hester,  9  N.  T.  241  [alE  11 
Barb.  169]. 

80.  Jenness  v.  Lane,  26  Me.  476; 
Parrott  v.  Colby,  6  Hun  65  [aff  71  N. 
Y.  597];  Conkling  v.  King,  10  Barb. 
(N.  Y.)  872:  Moss  v.  Shannon,  1  Hilt. 
(N.  Y.)  175;  Person  v.  Civer,  2> 
HowPr  (N.  t!)  482;  Waydell  v.  L.uer, 
6  Hitl  T.)  448  [rev  on  other 
srounda  8  Den.  410];  CSi^le  v.  Saekett, 
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cable  where  the  debt  has  been  reduced  to  juij^ment."^ 
There  are,  however,  deoisiocs  which  maintain  the 
eontnuy  view,  and  bold  that  acceptance  of  the 
debtor's  note  in  full  payment  of  a  larger  liquidated 
sum  will  operate  as  an  accord  and  satisfaction.^ 
The  decisions  are  also  conflicting  as  to  whether  the 
^ving  and  acceptance  of  the  debtor's  check  in  sat- 
isfaction of  a  larger  liquidated  sum  will  operate  as 
An  accord  and  satisfaction.'' 

66]  (12)  Uncertainty  aa  to  Party  Liable  foi 
Debt.  That  it  is  uncertain  which  of  two  parties, 
both  of  whom  deny  liability,  is  liable  for  a  debt  of 
a  fixed  and  certain  amount,  is  a  sufficient  considera- 
tion  to  support  a  settlement  between  one  of  such 
pwties  and  the  ereditor,  whereby  the  creditor  accepts 
A  part  of  the  amount  due  in  diseha^  of  the  debt."* 
[i  67]  (18)  Insolvency  or  Embarrassed  Oircnm- 
stances  of  Debtor.  In  a  few  jurisdictions  it  has 
been  aqnarely  held  that  the  payment  by  a  debtor  of 
a  part  of  a  liquidated  debt  ia  not  a  sufficient  eon- 
aidcvation  to  support  a  promise  by  the  creditor  to 
cancel  the  whole  liabili^,  althongfa  the  debtor  be 

1  Hill  (N.  TJ  516:  Booth  v.  Smith, 
8  Wend.  (N.  T.)  6$;  Tobey  v.  Barber, 
S  Johns.  (N.  T.)  68,  4  AmD  826;  Prank 
V.  Oump,  104  Vr.  806,  51  SB  3B8: 
Hooker  t.  Hyde.  61  Wis.  204.  21  NW 
S2.  And  see  Brown  v.  Kern,  21 
Wash.  211,  57  P  798  (where,  although 
this  preolse  question  was  not  in- 
volvea.  It  was  said  that  It  la  difficult 
to  understand  why  a  check  or  note  of 
the  debtor  for  a  portion  of  the  debt 
would  be  any  more  valuable  than 
money  In  the  amount  for  which -the 
note  was  drawn). 

[a]  Part  paymant  of  a  note  In 
cash  and  the  ffmxtg  of  a  new  note  by 
the  aaiBe  parnes  who  were  liable  on 
the  orlfflnal  note,  for  the  remainder, 
was  no  accwd  and  satisfaction  of 
the  oriclnal  note.  Commonwealth 
Bank  V.  lecher,  8  J.  J.  Marsh.  (Ky.) 
198. 

[bl  Slvlng'  ordar^— In  Campbell  v. 
Hurd,  74  Hun  236,  28  NY8  458,  It  was 
held  that  the  elvln^  of  an  order  upon 
a  debtor  by  hla  a^ent,  acce!!)ted  by 
the  creditor,  was  not  a  satisfaction 
of  the  debt  until  the  order  was  paid 
in  full,  beingr  equivalent  to  the  debtor 
Slvlne  his  own  note. 

81.  Shanley  v.  Koehler,  80  App. 
Div.  S66,  671,  80  NTS  679  latt  178  N. 
T.  Ses,  70  NE  1109]  (where  It  was 
said:  possible  advantam  bould 

accrue  to  him  upon  the  receipt  of  this 
note  which  he  did  not  have  at  the 
time  the  note  was  riven.  He  had  a 
JudBment  which  he  could  enforce  by 
execution.  If  the  note  was  not  paid 
he  could  enforce  it  In  no  other  way 
than  by  a  new  action  a^lnst  the 
plaintiff  which  would  result  in  a  new 
judgment  which  would  be  no  better 
security  for  the  defendant  than  the 
Judgment  he  had  already  obtained. 
Nor  was  the  giving  of  this  note  In 
any  sense  an  Injury  to  the  plaintiff"). 

88.  Tucker  v.  Murray.  2  Pa.  Diet. 
497:  Mechanics'  Bank  T.  Huston.  11 
WklyNC  (Pa.)  389;  Stbree  t.  Tripp, 
,  IB  M.  &  W.  28. 

[a]  Bsasona  In  rapport  of  t1«w. — 
In  support  of  this  holding  It  was  said 
by  Sharswood,  J.:  "The  acceptance 
of  a  collateral  thing,  without  regard 
to  its  value,  is  a  good  accord  and  sat- 
isfaction. .  The  promissory 
note  of  the  debtor  Is  such  a  collat- 
eral thing.  It  is  a  decided  advantage 
In  the  creditor  In  two  ways.  First, 
the  greater  facility  of  a  recovery 
upon  It.  It  requires  no  evidence  of 
consideration  in  the  first  instance. 
It  imports  prima  facie  a  sufnclent 
consideration.  Second,  It  may  be  dis- 
posed of  In  the  market  at  once  before 
It  falls  due  and  the  bona  flde  pur- 
chaser of  it  takes  It  elear  of  all 
Muitiea  between  the  original  partle*. 
'Tnns  the  creditor  may  often  find  that 


insolvent;"  bat  expressions  fonnd  in  a  later  deci- 
sion in  one  of  these  jurisdictions  makes  it  doubtful 
whether  this  rule  would  be  reaffirmed  by  its  court." 
And  in  all  other  states  where  the  question  has  arisen, 
it  has  oniformly  been  held  that  acceptance  from  a 
debtor  who  is  insolvent  or  in  embarrassed  circum- 
stances of  part  payment  in  full  satisfaction  of  a 
liquidated  debt  is  founded  on  stich  eonsideration  that 
the  entire  debt  is  thereby  satisfied,"  provided  there 
has  b^en  no  fraud  or  unfair  conceiument  on  the  part 
of  the  debtor."  This  doctrine  has  even  been  ex- 
tended to  a  case  where,  it  being  supposed  that  the 
estate  of  the  intestate  was  insolvent,  a  creditor, 
whose  claim  was  reduced  to  judgment,  accepted  an 
amount  less  than  his  claim  in  full  satis&ction  there- 
of, although  it  afterward  turned  oat  that  the  estate 
was  not  insolvent.** 

bisolvency  in  eonneetion  iri^k  otbn  drcnmstuLces. 
So  there  ia  of  course  sufBoient  eonsideration  for  the 
aeceptanee  of  a  less  ampnnt  than  a  liquidated  debt 
in  satiafoetioQ  thereof  when,  in  additnm  to  the 
insolreney  or  embarrassed  eirenmstancea  of  the 


such  a  note  for  part  of  his  debt  [Is] 
of  great  and  immediate  advantage 
to  him  by  raising  the  money  upon 
it."  Mechanics"  Bank  v.  Huston,  11 
WklyNC  (Pa.)  889,  890.  In  SIbree 
v.  Trfpp,  16  M.  4  W.  28,  the  court 
rested  its  decision  on  two  grounds: 

(1)  That  the  part  payment  by  the 
debtor's  negotiable  note  was  In  dis- 
charge of  a  debt  then  under  litiga- 
tion and  took  away  the  litigation;  and 

(2)  that  the  note  was  In  the  nature 
of  a  chattel,  was  a  different  thing 
given  Instead  of  money,  and  waa  of 
uncertain  value. 

88.   See  cases  Intra,  this  note, 
[al   That  UisM  ta  an  aoooffl  anA 
MtlmotlOB  see  Ooddard  v.  O'Brien, 
9  Q.  R  D.  87  [foil  the  reasoning  In 
SIbree  v.  Tripp,  16  M.  &  W.  28]. 

[b]  That  there  Is  not  an  acoord 
and  Mtlsfaotlon  see  Meyer  v.  Green, 
21  Ind.  A.  138,  51  NE  942,  69  AmSR 
344;  Fuller  v.  Kemp,  138  N.  Y.  281.  S3 
NE  1034,  20  LRA  785;  Forest  v. 
Davis,  20  Misc.  1,  44  NTS  907. 

84.  Chicago,  etc..  R.  Co.  v.  Brown, 
70  Nebr.  696,  97  NW  1038. 

85.  Pearson  v.  Thomason,  15  Ala. 
700.  60  AmD  159  (where  It  waa  said 
that  whether  the  debtor  was  Insol- 
vent or  not  the  obligation  to  pay  was 
not  Impaired,  and  the  moral  duty  to 
make  payment  remained  In  full 
force);  Beaver  v.  Pulp,  186  Ind.  596, 
36  NE  418  (where  It  was  said  that 
the  Insolvency  of  the  debtor  of  Itself 
does  not  establish  any  loss  or  Incon- 
venience to  the  debtor,  or  any  benefit 
to  the  appellee);  Harrlman  v.  Harrl- 
man,  12  Qray  (Mass.)  341  (holding 
that  this  is  so,  although  the  debtor, 
on  the  strength  of  the  agreement, 
borrows  the  money  to  make  the  pay- 
ment). 

86.  Wescott  V.  Waller.  47  Ala.  492 
(where  it  was  held  that  the  accept- 
ance from  an  Insolvent  creditor  of 
the  principal  of  a  debt  past  due  or 
running  to  maturity,  wHhovt  Inter- 
est, In  full  satisfaction.  Is  a  valid  ac- 
cord and  satisfaction.  This  decision 
seems  to  be  based  mainly  on  the  rea- 
son that  Interest  Is  not  a  part  of  the 
debt  but  a  mere  Incident  thereof;  but 
the  court  farther  says  that  the  fact 
that  the  debtor  was  on  the  verge  of 
Insolvency  and  had  but  little  prop- 
erty "were  Buftlclent  to  have  Induced 
a  prudent  creditor  to  compromise  his 
debt"). 

87.  III.— Curtiss  V.  Martin,  20  111. 
567;  Winter  v.  Meier,  151  111.  A  672. 

Iowa. — Seegmlller  v.  Kelley,  99  NW 
1131;  Engbretson  v.  Belberllng,  122 
Iowa  622,  524,  98  NW  319,  101  AmSR 
279,  64  LRA  75  (which  cites  as  tend- 
ing to  support  this  view  Stoutenberg 
v.^utsnan.  88  Iowa  818,  «1  NW  817; 


Lamed  v.  Dnbuqua.  8t  Iowa  166.  58 
NW  106;  Ruddleedin  v.  Smith,  36 
Iowa  669).  In  commenting  on  these 
cases  McClain,  J.,  said:  "It  cannot 
be  claimed  that  these  cases  are  by 
any  means  conclusive  upon  us  In  the 
determination  of  the  question  now 
for  the  first  time  squarely  and 
clearly  presented,  but  they  certainly 
Indicate  a  predisposition  to  regard 
the  Insolvency  of  the  debtor  as  a 
matter  which  might  be  considered  in 
determining  the  validity  of  an  agree- 
ment to  accept  part  payment  In  full 
discharge." 

Ky.— Rlcketts  V.  Hall.  2  Bnsh  249. 

Nebr. — McKlnnon  v.  Holden,  SS 
Nebr.  406.'  123  NW  4S9  (dictum). 

Tex. — Shelton  v.  Jackson,  20  Tex. 
Civ.  A.  44S.  49  8W  416. 

Bee  also  Molyneaux  v.  Collier,  18 
Oa.  406  (dictum). 

[a]  TlM  rMsm  is  elear. — ^The  cred- 
itor obtains  money  that  he  would  not 
otherwise  receive,  and  the  debtor 
pays  money  for  the  discharge  which 
he  could  not  be  compelled  to  pay. 
It  la  dlfTlcult  to  see  why  money  so 
paid  and  received  Is  not  a  benefit. 
See  Frye  V.  Hubbell,  74  N.  H.  3S8.  6S 
A  326.  17  LRANS  1197. 

[b]  A.  Umltatlm  of  the  rnla  (1) 
Is  that  an  agreement  to  accept  one- 
third  of  a  Judgment  against  three 
from  one  of  them  who  la  solvent.  In 
the  yearly  proceeds  of  his  personal 
labor,  la  invalid  for  want  of  consid- 
eration, the  other  two  defendants 
being  solvent,  there  being  no  benefit 
to  the  creditor  or  detriment  to  the  In- 
solvent debtor.  Molyneaux  v.  Col- 
lier, 13  Oa.  406.  (2)  It  has  simi- 
larly been  held  that  an  agreement 
by  certain  joint  makers  of  a  note  to 
procure  one  of  their  number,  al- 
though Insolvent,  to  contribute  his 
appropriate  ahare  of  the  note,  and  to 
furnish  him  money  to  make  the  pay- 
ment. Is  not  a  consideration  for  an 
agreement  by  the  payee  to  accept  a 
less  sum  In  satisfaction  of  the  w^hole 
amount  due  on  the  note.  Poster 
County  State  Bank  v.  Lammars.  117 
Minn.  94.  134  NW  501. 

88.  lilcketts  v.  Hall.  2  Bush  (Ky.> 
249.  And  see  Murphy  v.  Halleran,  50 
111.  A.  594,  595  (where  Waterman,  J., 
said :  "It  Is  urged  that  when  the 
debtor  is  poor  and  In  falling  circum- 
stances, a  payment  of  a  part  may  be 
a  satisfaction,  if  so  agreed,  of  the 
whole.  It  Is  sufficient  to  say  that 
In  the  present  case  appellant  did  not 
show  that  he  was  poor  or  In  falling 
circumstances  when  he  took  this  re- 
lease, but  merely  that  he  told  ap- 
pellee something  to  that  effect"). 

88.  Rice  T.  London,  etc.,  UortK 
Co.,  70  Mlifn.       72  NWisA. 
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debtor,  a  part  of  the  debt  is  not  due,"  or  is  paid 
by  the  debtor  ont  a  fund  loaned  to  him  for  that 
express  pnipose;*^  or  where  he  gives  secarity  for 
the  lesser  smn  accepted  in  satisfaction,"  pays  a  por- 
tion of  BUeh  sum  and  gives  security  for  the  balance," 
sells  exempt  property  in  order  to  enable  him  to  make 
the  settlementf"*  or  agrees  to  make  payment  ont  of 
exempt  property." 

68]  (14)  Agreement  Not  to  Take  Benefit  of 
BaokzTtpt  Act  and  Discharge  in  Bankruptcy,  It  is 
very  generally  held  that  an  agreement  by  a  debtor 
not  to  go  into  bankruptcy,  and  thereby  be  discharged 
from  the  payment  of  a  Liquidated  claim,  furnishes  a 
sufQcient  consideration  to  support  a  contract  by  the 
creditor  to  take  less  than  the  full  amount  thereof."' 
And  a  fortiori  where  judgments  are  rendered  against 
a  hnsband  and  wife,  and  the  husband  is  afterward 
disehai^d  in  bankruptcy,  his  payment  of  a  part  of 
the  judgment  debt  on  the  creditor's  agreement  that 
the  payment  should  be  accepted  in  full  satisfaction 
is  a  complete  satisfaction  of  the  debt.^ 

a  69]  (16)  Promise  to  Secnre  New  Bnsinvs  for 
CzMitor.  A  promise  by  a  debtor  to  secure  new 
business  for  his  creditor  is  a  snflSeient  consideration 
for  an  accord  and  satisfaction  of  his  debts  to  the 
creditor  to  whom  the  promise  is  made,  where  the 
promise  to  secure  the  new  business  is  of  a  very 
definite  character  and  refers  to  a  certain  specified 
bo^ess,  that  the  promisor  at  the  time  of  makiug 
the  jnomise  controls." 
Ml   Dalrymple  v.  Cral«.  14ft  Mo. 


70]  (16)  Other  Instances  of  Consideration 
Hdd  Snf&cient  or  Insufficient.  In  addition  tp  the 
foregoing  instances  of  consideration  held  sufficient 
to  make  the  acceptance  of  a  less  sum  in  ^tisfaction 
of  a  greater  liquidated  sum  a  valid  accord  and  satis- 
factiouj  the  following  may  be  given:  The  assign- 
ment to  the  creditor  of  securines  held  by  him  as 
collateral  for  the  debt;^  the  surrender  by  a  tenant 
of  an  unexpired  lease  ;^  an  agreement  by  the  debtor 
at  the  creditor's  request,  and  for  his  aeeommodation^ 
to  give  new  notes  for  small  sums  so  as  to  enable  the 
creditor  to  sue  before  a  justice  of  the  peace;'  the 
payment  of  taxes  by  the  mortgagor  which  he  was 
under  no  personal  liability  to  pay;'  consent  to  & 
sale  of,  and  an  immediate  surrender  of  pMsession 
of,  mortgaged  premises,  which  the  mortgagor  was 
entitled  to  retain  for  over  a  year  and  harvest 
growing  crops  ;*  and  an  agreement  whereby  the  mort- 
gagee collected  rents  prior  to  entry  to  foreclose.^ 
On  the  other  hand,  the  desire  of  the  [wrties  to  avoid 
trouble  and  contention  is  not  recognized  as  consti- 
tuting B  l^al  consideration  for  such  agreement.1* 
And  the  givu^  of  a  eheek  by  |i  debtor  to  a  creditor 
for  the  exact  amount  due  under  an  undisputed  and 
liquidated  claim  is  no  oonsideration  to  suppcnt  an 
accord  and  satis^ti^m  of  a  >olaim  not  eonneeted 
therewith.^ 

li  71]  S.  Of  Uii]iq:iiidated  or  Disputed  Claims— 
a.  Statement  of  Bule.  Where  a  claim  is  unliqui- 
dated or  in  dispute,  payment  and  acceptance  of  & 


I4S,  so  SW  VS'I;  Mayfl&  Woolen 
Hills  Co.  T.  iMinff,  (Tex.  Civ.  A.)  lis 
8W  S08. 

SI.  DalTTmple  v.  Cralsr,  lit  Mo. 
345,  50  SW  SSiT 

9a.  Rlcketts  T.  Ball,  2  Bush  (Ky.) 
219. 

93.  Brown  ▼.  Kani,  21  Wash.  211. 
57  P  798. 

94.  ■Ward  V.  Toung,  40  Tex.  Civ. 
A.  2»4,  89  SW  456. 

95.  Meeker  v.  Requa,  94  App.  DIt. 
100.  87  NTS  959  (holding  that  where 
aupplementary  proceedings  revealed 
that  the  Judgment  debtor  had  no 
property  subject  to  execution,  but 
the  creditor  agreed  to  accept  In  satis- 
faction of  the  Judgment  a  sum  less 
than  the  judgment,  to  be  paid  by  the 
debtor  In  monthly  installments  out 
of  a  salary  exempt  from  execution, 
uid  such  sum  was  paid  and  a  satis- 
faction piece  delivered  to  the  debtpr, 
the  creditor  could  not  thereafter  re- 
cover the  balance  of  the  Judgment). 

96.  Colo. — Hanson  v.  McC&nn,  20 
Colo.  A.  4S.  7S  P  98S. 

Ga. — Dawson  v.  Beall,  68  Qa.  828. 

111. — ^Kuhn  V.  Kuhn,  171  111.  A.  298. 

Me. — Hinckley  v.  Arey,  27  Me.  3«2. 

Pa, — Melroy  v.  Kemmerer,  818  Pa. 
IHl,  67  A.  699,  120  AmSR  888,  11 
LRANS  1018  and  note. 

See  Kotan  Grocery  Co.  v.  Noble,  86 
Tex.  civ.  A.  228,  81  SW  686  (as  tend- 
ing to  sustain  this  view). 

[al  »wo»  for  nl*.— By  a  trans- 
arflon  of  this  character  the  creditors 
get  a  sum  certain,  instead  of  the 
chances  of  an  uncertain  dividend  in 
trankruptcy.  On  the  other  hand,  the 
debtor  accepts  the  responsibility  of 
paying  a  sum  Certain,  whether  his 
assets  are  sufllclent  or  not,  and  gives 
np  his  right  to  a  release  of  his  future 
assets,  and  to  a  discharge  from  his 
whole  debt,  without  regard  to  the 
snfilciency  of  his  present  assets.  Mel- 
roy V.  Kemmerer,  218  Pa.  S81,  67  A 
699.  120  AmSR  888.  11  LRANS  1018. 

[b]  Thm  mla,  howwver,  la  nb- 
Jeet  to  a  ▼•ry  Important  limltatloa. — 
Such  an  agreement  le  not  supported 
bj  a  sufQclent  consideration,  where 
the  claim  is  one  that  would  not  be 
discharged  by  a  discharge  in  bank- 
ruptcy, and  Oi«  creditor  may  reoov- 
w  the  balance  due.    SohleBsinger  v. 


Schleselnger,  89  Colo.  44,  48.  88  P  970. 
8  LRANS  863  < which  reviews  the 
cases  cited  in  the  preceding  note  and 
says:  "These  cases,  however,  all  pro- 
ceed upon  the  theory  that  debts  of 
the  character  then  under  considera- 
tion would  be  wiped  out  by  a  proceed- 
ing in  bankruptcy.  These  authori- 
ties, however,  are  not  applicable  to 
the  case  at  bar,  because  the  debt 
which  the  defendant  owed  to  the 
plaintiff  was  not  a  debt  of  an  ordi- 
nary character,  or  a  debt  such  as 
could  not  be  barred  by  the  discharge 
of  the  debtor  in  a  bankruptcy  pro< 
ceeding."    Per  Campbell,  J.). 

[c]  WaiTsr  of  the  right  to  take 
advantage  of  th*  hankrupftoy  law  tak- 
en in  oonneotlon  with  other  elzorun- 
•tancea,  such  as  giving  to  the  credi- 
tor absolute  title  to  property  held  by 
the  creditor  as  collateral,  constitutes 
a  sufHclent  consideration  for  the  ac- 
ceptance of  part  of  a  liquidated  debt 
in  satisfaction  of  the  whole.  Her- 
man V.  Sehlesinger,  114  Wis.  382,  90 
NW  460. 

[d]  Am  agxeemait  aa  InsolTsnt 
debtor  not  to  assign  for  the  benefit 
of  creditors  taken  In  connection  with 
the  further  circumstances  that  he 
agrees  to  borrow  money  to  pay  part 
of  a  debt  agreed  to  be  accepted  in 
full  satisfaction  thereof,  and  give  his 
note  bearing  Interest  therefor,  and 
devote  hie  tmie  to  the  selling  out  of 
his  stock  of  goods  for  the  purpose  of 
paying  off  the  note  with  the  proceeds 
arising  therefrom,  and  that  part  of 
the  debt  was  not  due  at  the  time  of 
settlement  furnishes  ample  conslder- 
atlon^or  the  agreement.  Rotan  Groc- 
ery Co.  V.  Noble,  36  Tex.  Civ.  A. 
226,  81  SW  686. 

97.  Ex  p.  Zeigler,  88  S.  C.  78."  64 
SB  513,  916,  21  LRANS  1005. 

98.  New  York  Evening  Journal 
Pub.  Co.  v.  Simpson  Adv.  Co.,  110 
NTS  391  [aff  56  Misc  347,  106  NTS 
858]. 

99.  Iilncoln  Sav.  Bank  v.  Allen,  82 
Fed.  148,  27  CCA  87. 

1.  Lewis  V.  Donohue,  27  Mtsc  514, 
58  NTS  319. 

a.  In  re  Dixon,  13  Fed.  109,  2  Mc- 
Crary  556. 

8.  Day  v.  Gardner,  42  N.  J.  Bq. 
199,  7  A  36B. 

[a]   na  payment  19  a  mMrtfafor 


of  taxes  which  were  a  lien  on  mort- 
gaged premises  and  which  he  was 
under  no  personal  liability  to  pay 
was  held  a  good  consideration  for  a 
promise  by  a  mortgagee  holding  a 
mortgage  which  stood  subsequent  to 
the  taxes,  to  relinquish  part  of  his 
mortgage  debt,  he  thus  acquirlng_an 
additional  or  better  security.  Day 
v.  Gardner,  42  N.  J.  Eq,  199.  7  A 
865. 

4.   King  V.  Brewer,  121  Mich.  339. 

80  NW  238. 

6.  Gllson  T.  Nesson,  198  Mass.  598. 
84  NE  854.  17  LRANS  1208  (holding 
that  this  was  a  sufhcient  considera- 
tion to  support  an  agreement  by  the 
mortgagee.  In  the  event  of  the  failure 
of  the  net  proceeds  of  the  sale  of  the 
mortgaged  premises  to  equal  the  debt, 
to  take  less  than  the  debt  in  full  dis- 
charge, since  the  rents  belonged  to 
mortgagor  until  entry  by  mort- 
gagee). ^ 

6,  Fletcher  v.  Wurgler,  97  Ind. 
223;  Philadelphia,  etc..  R.  Co.  v.  Wal- 
ker, 45  Pa.  Super.  624;  Nixon  y. 
Kiddy,  66  W.  Va.  366,  357,  66  SE  500 
[quot  Cyc].  See  also  cases  Infra  this 
note.  But  see  Moon  v.  Martin,  122 
Ind.  211,  23  NE  66^  (holding  that  the 
consideration  of  a  note  given  In  order 
to  have  a  prosecution  for  bastardy 
dropped  is  good,  although  the  maker 
be  Innocent  of  the  charge) ;  Jonaa  v. 
Jones,  15  Oh.  Cir.  Ct.  618,  626.  8  Ob. 
Cir.  Dec.  628  (holding  that  where  a 
Judgment  creditor  of  an  Insolvent 
debtor,  after  having  brought  an  ac- 
tion to  revive  the  Judgment,  which 
had  become  dormant,  accepted  in  set- 
tlement a  less  sum  than  was  due 
thereunder,  executing  a  release,  the 
release  was  effective  as  a  satisfac- 
tion in  full  or  as  a  compromise 
pending  litigation.  In  this  case  the 
court  said:  "We  may  put  our  de- 
cision upon  the  ground  of  settling  a 
pending  litigation"). 

[a]  The  threat  or  fear  of  a  law- 
tmit  on  a  gTonnOless  pretense  will 
not,  It  has  been  held,  constitute  a 
consideration  suRlclent  to  uphold  a 
compromise.  Creutz  v.  Hell,  89  Ky. 
429,  12  SW  926  ;  Springfield  F.  &  M. 
Tns.  Co.  V.  Hull,  61  Oh.  St.  270,  37 
NE  1116,  46  AmSR  671.  25  LBA  87. 

T.  Rogers  v.  Union  Iron,  etc.,  Co, 
187  Mo.  A.  228,  169  100. 
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less  sum  than  claimed,  in  satisfaction,  operates  as  an 
accord  and  satisfaction,"  in  the  absence  of  fraud, 
artifice,  mistake,  or  imposition,'  as  the  rule  that  the 


8.  U.  S. — San  Juan  v.  John's  Oaa 
Co.,  195  U.  S.  >510,  25  SCt  108,  49  L.. 
ed.  299.  1  AnnCas  796  and  note;  Mur- 
phy V.  U.  S.,  104  U.  8.  464.  26  L.  ed. 
833;  Balrd  v.  U.  96  U.  S.  430,  24 
L,  ed.  703;  Sims  v.  Three  Stated  Lum- 
loer  Co.,  135  Fed.  1019,  68  CCA  418~, 
Oliver  V.  Vernon,  18  F.  Caa,  No. 
10,501,  4  Mason  275;  Brlce  v.  U.  S., 
32  Ct.  CI.  23. 

Ala. — Western  R.  Co.  v.  Foshee,  62 
8  500-  Smith  v.  Miller.  152  Ala.  485, 
44  S  399:  Hand  Lumber  Co.  v.  Hall, 
147  Ala.  661,  564,  41  S  78  [quot  Cjrc]: 
Borden  v.  Vinegar  Bend  Hutnber  Co., 
t  Ala.  A-  354,  S«  S  776. 

Ark. — Reynolds  v.  Rernolds,  BB 
Ark.  369,  18  8W  877. 

Cal. — Crelgrhton  v.  Gregory.  142 
Cal.  34,  75  P  569;  Pacific  Coast  Cas- 
ualty Co.  V.  Home  Tel.,  etc.,  Co.,  11 
CaL  A.  712,  716,  106  P  262  [clt  Cyc]. 

Colo. — Union  Pac.  B.  Co.  v.  Ander- 
■on.  11  Ctdo.  291,  18  F  24;  Chicago, 
etc.^  R.  Co.  T.  Hills.  18  Colo.  A.  8, 
IB  P  S17. 

Conn. — Gates  v.  Steele,  68  Conn. 
31«,  20  A  474,  IS  AniSB  268;  Potter 
T.  Douglass.  44  Conn.  641;  Bull  v. 
Bull.  43  Conn.  45B:  Marvin  v.  Treat, 
37  Conn.  96,  9  AmR  807. 

D.  C. — Andrews  v.  Haller  Wall  Pa- 
per Co..  32  App.  398.  16  AnnCas  192 
and  note,  .  

Fla. — Sanford  v.  Abrams,  24  Fla. 
181,  2  8  878;  Fuller  v.  Fuller,  28  Fla. 
236,  2  S  426. 

Qa. — Redmond  t.  Atlanta,  etc.,  R. 
Co.,  129  Ga.  188,  68  SB  874;  Tyler 
Cotton  Press  Co.  v.  Chevalier,  56  Qa. 
494;  Molyneaui  V.  Collier^  13  Oa.  406 
(dictum). 

in.— Wallner  v.  Chicago  Consol. 
Tract.  Co.,  246  111.  148,  91  NB  1058; 
Jackson  V.  Security  Mut.  Tj.  Ins.  Co., 
238  III.  161.  84  NB  198  [afC  135  IlL 
A.  86];  Snow  v.  Grlesheimer,  220 
111.  106,  77  NB  110;  Canton  union 
Coal  Co.  V.  Parlln,  etc.,  Co..  215 
III.  244.  248.  74  NB  143.  106  AmSR 
162  [aff  117  HI.  A.  622, and  clt  Cyc]; 
Bingham  v.  Browning,  197  111.  122. 
64  NE  817;  Eckman  v.  Chicago, 
etc.,  R.  Co.,  169  111.  312,  48  NB  496,  38 
LRA  760  (acceptance  of  benefits  in 
relief  department  of  railroad):  Ennis 
V.  Pullman  Palace-Car  Co..  166  111. 
161,  46  NB  439:  Rosenmueller  V. 
LAmpe,  89  IlL  212,  21  AmR  74;  Nich- 
ols V.  Bradsby.  78  111.  44;  Day-Luell- 
wlt«  Lumber  Co.  v.  Serrell,  177  111.  A. 
SO;  McCUntock  v.  Hall  Signal  Co., 
176  in.  A.  694;  t-eafgreen  v.  Telford, 
1(9  III.  A-  582.  587  [quot  Cyc];  Kunx 
V.  Qtnocchlo,  166  lU.  A.  631-  Anson 
V.  New  York  L.  Ins.  Co..  162  III.  A. 
605  [afC  252  IlL  869;  96  NB  846.  87 

kRAJfS  666]:  Kelly  T.  Protected 
ome  Circle.  162  IlL  A.  183;  Coey  v. 
Coey,  150  IlL  A.  296.  200  [clt  Cyc]: 
Hurrle  Glass  Co.  vl»H.  M.  Hooker  Co.. 
120  in.  A.  482;  Mlll«r-T.  Mutual  Re- 
serve Fund  I..  Assoc,  lis  IlL  A.  481; 
Martin  v.  White.  40  IlL  A.  281;  Capi- 
tal City  Mut.  F.  Ins.  Co.  t.  Detweller, 
22  in.  A.  656. 

Ind. — KIstler  v.  Indianapolis,  etc.. 
R  Co.,  88  Ind.  460:  Ogbom  v.  Hoff- 
man. 62  Ind.  439;  Bateman  v.  Dan- 
iels. 6  Blackf.  71;  Wilson  v.  Wilson, 
(A.)  96  NE  791:  Little  V.  Koemer, 
28  Ind.  A.  825,  63  NB  766. 

Iowa. — Sparks  v.  Spauldlng  Mfg. 
Co.,  139  NW  1083;  Kinney  v.  New- 
bold,  lis  Iowa  145.  148.  88  NW  328 

Icit  Cyc] ;  Keck  v.  Hotel  Owners' 
rut.  F.  Ins.  Co..  89  Iowa  200.  56  NW 
488;  Shaw  v.  Cl^lcago.  etc..  R.  Co.. 
82  Iowa  199.  47  NW  1004:  Potts  v. 
Polk  Couaty,  80  Iowa  401.  45  NW  776; 
Bvarts  v.  Rose  Grove  Dlst.  Tp.,  77 
Iowa  37,  41  NW  478.  14  AmSR  264; 
Cool  V.  Stone,  4  Iowa  219;  Wapello 
County  V.  SInnaman,  1  Greene  418. 

Kan. — ^Howell  t.  Brook's  Tire  Mach. 
Co.,  86  Kan.  627,  121  P  86C;  Minor  v. 
Flke,  77  Kan.  806,  92  P  264;  Fredonla 
Oaa  Co.  T.  Elwood  Supply  Co.,  71 


Kan.  464,  80  P  969;  Storch  v.  Dewey, 

57  Kan.  370;  46  P  698. 
Ky. — Cunningham  v.  Standard  Con- 

str.  Co.,  134  Ky.  198.  119  SW  765; 
Pepper  v.  Aiken,  2  Bush  251. 

Me. — Fuller  v.  Smith.  107  Me.  161, 
77  A  706;  Anderson  v.  Standard  Gran- 
ite Co.,  92  Me.  429,  43  A  21,  69  AmSR 
622  and  note;  Mayo  v.  Stevens,  61 
Me.  662. 

Md. — Scheftenacker  v.  Hoopes,  118 
Md.  Ill,  77  A  130,  29  LRANS  206; 
Stockton  V.  Frey,  4  Gill  406.  46  AmD 
138.  ' 

Mass. — Stimpson  v.  Poole,  141 
Mass.  502.  6  NB  706;  Simmons  v. 
Almy.  103  Mass.  33;  Barry  v.  Good- 
rich, 9B  Mass.  336;  Donohue  v.  Wood- 
bury. 6  Cush.  148;  Tuttle  v.  Tuttle,  12 
Mete.  561,  46  AmD  701;  Barlow  v. 
Ocean  Ins.  Co.,  4  Mete.  270. 

Mich. — Golden  v.  Barttett  lUum. 
Co.,  114  Mich.  625,  72  NW  622:  Tan- 
ner  v./Merrin,  108  Mich.  68.  65  NW 
664.  62  AmSR  687.  81  LRA  171;  Nash 
v.  Manistee  Lumber  Co.,  76  Mich.  346, 
42  NW  840;  Perry  v.  Cheboygan,  56 
Mich.  250,  21  NW  333. 
.  Minn.— Wherley  v.  Rowe.  106  Minn. 
494.  119  NW  222;  Kelly  v.  Hopkins, 
106  Minn.  155,  117  NW  396;  Hlllestad 
v.  Lee,-  91  Minn.  336.  97  NW  1056. 
1066;  Truax  v.  Miller,  48  Minn.  62,  50 
NW  935;  Neibles  v.  Minneapolis,  etc., 
R.  Co.,  87  Minn.  151.  33  NW  332. 

Miss. — Vlcksburg  Waterworks  C!o. 
v.  Yazoo,  etc,  R.  Co.,  102  Miss.  B04, 
69  8  826;  State  v.  Story,  57  Miss.  788; 
McCaU  V.  Nave.  62  Miss.  494. 

Mo. — ^PollQian,  etc..  Coal,  etc..  Co. 
v.  St.  Louis.  146  Mo.  661,  47  BW 
563;  Center  Creek  Min.  Co.  v.  Coyne, 
164  Mo.  A.  492,  147  BW  148;  OgUvle 
V.  Lee,  168  Mo.  A.  492,  188  SW  926: 
Carter  v.  Carter,  129  Mo.  A.  467,  107 
SW  467;  Bahrenbura  v.  Ccnirad 
Schopp  Fruit  Co..  128  MO.  A.  B26,  107 
SW  440:  Missouri,  etc.  Coal  Co.  T. 
Consolidated  Coal  Co..  127  Mo.  A. 
320.  106  8W  682;  Llghtfoot  v.  Kurd, 
113  Mo.  A.  612,  88  SW  128;  Cham- 
berlain T.  Smith,  110  Mo.  A.  657,  85 
SW  646;  St.  Joseph's  School  v.  HulL 
72  Mo;  A.  403;  Brink  v.  Garland,  68 
Mo.  A.  856;  Maack  v.  Schneider,  51 
Mo.  A.  92;  Deutmann  v.  KUpatrlck, 
46  Mo.  A.  624;  Hening  v.  United 
Order  of  Honor,  29  Mo.  A.  309. 

Nebr. — T.  M.  Partridge  Lumber  Co. 
v.  Phelps-Rurruss  Lumber,  etc.,  Co., 
91  Nebr.  896.  138  NW  65;  Treat  v. 
Price,  47  Nebr.  875,  66  NW  834;  Slade 
V.  Swedeburg  BL  Co.,  39  Nebr.  600, 

58  NW  191. 
N.  H.— Hiniard  V.  Noyes,  68  N.  H. 

312:  Watson  v.  Elliott.  57  N.  H.  511. 

N,  J. — Rose  V.  American  Paper  Co., 
83  N.  J.  L.  707,  709,  86  A  854  [cit 
C;yc]:  CasteUl  v.  Jerelssati,  80  N.  J. 
L.  295,  297.  78  A  227  [cit  Cyc]. 

N.  Y. — Nassoly  v.  Tomllnson,  148 
N.  Y.  326,  42  NB  715.  51  AmSR  696 
[rev  28  NTS  1129] ;  FuWer  v.  Kemp, 
138  N.  Y.  231,  23  NE  1034.  20  LRA 
786;  Brockway  v.  Utlca,  146  App.  Dlv. 
170.  ISO  NYS  1013;  Freeman  v.  Tif- 
fany Studios,  128  App  Div.  868,  118 
NYS  64;  Auerbach  t.  Curie,  126  App. 
DlT.  836.  Ill  NYS  327;  Kelley  v. 
Lawrence,  78  App.  Dlv.  484,  79  NYS 
914;  Komp  v.  Raymond,  42  App.  Dlv. 
32,  58  NTS  909;  Wisner  v.  Schopp, 
34  A9P.  Dlv.  199.  64  NYS  648; 
O'Conor  v.  PhUlpsen,  74  Hun  68. 
26  NYS  869  [aff  152  N.  Y.  624,  46 
NB  11491;  Howard  V.  Norton,  66 
Barb.  161;  Brett  v.  First  Unlver- 
satlst  Soc„  63  Barb.  610;  Powell  t. 
Jones,  44  Barb.  621;  Pierce  v.  Pierce, 
25  Barb.  243;  Neary  v.  Bostwlck,  2 
Hilt.  614:  Harris  v.  Story,  2  B.  D. 
Smith  363;  Wilson  V.  New  York,  31 
Misc.  693,  66  NYS  328;  Lessen  v. 
Massachusetts  Ben.  Asaoo^  3  Misc. 
415.  23  NYS  294;  Saks  v.  Drake,  138 
NYS  631;  Levi  Cotton  Mills  v.  Pried, 
102  NYS  802;  KeUy  v.  Bullock,  94 
KYS  517. 

N.  C-^ayes  v.  Atlanta,  eta.  Air 


receiving  of  a  part  of  the  debt  due,  under  an  agree- 
ment that  the  same  shall  be  in  full  satisfaction,  a 
no  bar  to  an  action  to  recover  the  balance,  does  not 

Line  H.  Co..  148  N.  C.  125,  65  8E  437. 
10  AnnCas  787;  Msthis  v.  Bryson,  4J 
N.  C.  608. 

■N.  D. — Paulson  v.  Ward  County. 
23  N.  D.  601,  137  NW  486,  42  LRANS 
111  and  note. 

Oh. — Seeds  Grain,  etc.  CJo.  v.  Con- 
ger, 88  Oh.  St.  169,  98  NS  892,  82 
LRANS  380. 

Pa. — Laughead  v.  H.  C.  Frick  Coke 
Co.,  209  Pa.  368,  68  A  685,  103  AmSR 
1014;  Harlow  v.  Wilklnsbure.  189  Pa. 
443,  42  A  136;  Brockley  v.  Brockley, 
122  Pa.  1,  15  A  646. 

S.  C. — Rlggs  V.  Home  Mut  F.  Pro- 
tection Assoc.,  61  S.  C.  448.  467,  39 
SE  614  [quot  Cyc};  McSawee  v. 
Hutchinson,  10  S.  C.  436. 

Tenn. — State  v.  Cnitchfleld.  S  Head 
113:  Hussey  v.  Crass,  (Ch.  aI)  62  SW 
986. 

Tex. — Bergman  Produce  Co.  v. 
Brown,  (Civ.  A.)  166  SW  1102;  Mc- 
Afee v.  Hen^3^  (Civ.  A.)  110  SW 
143;  Powers  v.  Harris,  42  Tex.  Civ.  A. 
250,  94  SW  186;  Jennings  v.  Ft. 
Worth.  7  Tex.  Civ.  A.  829,  26  SW 
927. 

Utah. — Bowman  v.  Ogden  City,  83 
Utah  196.  93  P  681;  Roach  v.  Oilmer, 
8  Utah  389,  4  P  221. 

Vt. — Wilder- v.  St.  Johnsbury.  etc, 
R.  Co..  65  vt.  43,  26  A  896;  McDanlels 
v.  Rutland  Bank,  29  Vt.  220,  70  AmD 
406. 

Va. — ^American  Maunuese  Co.  v. 
Virginia  Manganese  Co.,  91  Va.  272, 
21  SB  466. 

Wash.— Peterson  v.  Smith.  72 
Wash.  284.  ISO  P  838. 

Wis.^ — Woodford  V.  Marshall.  72 
Wia  129,  39  NW  87f;  Harris  v.  Ken- 
nedy, 48  Wis.  606.  4  NW  661:  Turner 
V.  Burnell.  48  Wis.  221,  4  NW  30; 
Massins  v.  State,  14  Wis.  602;  Pulling 
v.*  Columbia  County.  S  Wis.  387. 

Wyo. — Rawlins  v.  Jungguist.  16 
Wyo.  403,  412.  94  P  464,  96  P  144  [cK 
CycJ.  _ 

Ehig. — ^Wilkinson  T.  Brers,  1  A.  t: 
R  106,  28  BCL  72,  110  Reprint  1141t: 
Waiters  v.  Smith,  2  B.  &  Ad.  889,  22 
ECL  372,  109  Reprint  1373;  Long- 
rldge  V.  borvUle,  6  B.  &  Aid.  117,  7 
ECL  74.  106  Reprint  1136;  Adams  v. 
Tapting,  4  Mod.  88,  87  Reprint  278, 
1  BRC  400  and  note. 

Ont. — Gissing  v.  Eaton  Co.,  26  Ont. 
L.  50;  Haist  v.  R  Co.,  22  Ont.  A.  504; 
Lane  v.  KlngmllL  6  U.  C.  Q.  B.  579. 

[a]  "TlM  law  favors  ths  »aj«st- 
mm£  of  snob  ooDtroTsrslMi  without 
Judicial  Intervention,  and  will  not 
permit  the  creditor  to  accept  and  re- 
tain money  which  has  been  tendered 
by  way  of  compromise,  and  then  suc- 
cessfully litigate  with  his  debtor  for 
the  recovery  of  a  greater  sum."  Per 
Maynard.  J.,  in  Fuller  v.  Kemp,  138 
N.  Y.  281.  237.  33  NB  1034.  20  LRA 
785  and  note;  Hull  v.  Johnson,  22  R. 
I.  66,  46  A  182. 

[b]  OlTlav  Ohsok  for  smallsr  sum 
la  paynwnt  ox  notss.— The  giving  and 
acceptance  of  a  check  for  a  less  sum 
than  the  face  value  of  notes  of  third 
persons  held  by  the  seller  is  a  good 
accord  and  satisfaction.  The  notes 
were  not  necessarily  w'orth  the  pre- 
cise amount  Indicated  on  their  face, 
and  therefore  there  is  no  prevailing 
Inference  that  the  larger  sum  was  at- 


tempted to  be  satisfied  by  the  pay- 
ment of  a  snuiller.  Rockwell  T&y 
lor,  41  Conn.  SB. 

[c]  VaynMst  to  a  penraa  to  whom 
Um  OMdltor  owsB  noBer  will  opoats 
as  a  satisfaetloB.  within  the  rule 
stated  In  the  text.  Mitchell  v.  Knight. 
7  Oh.  Clr.  Ct.  204.  3  Oh.  Clr.  Dec.  729. 

[d]  TlM  ml*  appilss  la  •qnl^  as 
well  as  at  law.  McDanlels  v.  Rut- 
land Bank,  29  Vt.  230.  70  AmD  401; 
and  other  cases  supra  this  note. 

9.  Scott  v.  Parkview  Realty,  etc., 
Co.,  241  Mo.  112.  146  SW  48  (holding 
that  a  part  paymmt  does  not  opwate 
as  an  accord  and  aatlsfaotton.  when 
accepted,  beoaua^  of  ths  MtM^s  mis- 
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apply,  where  plaintiff's  claim  is  disputed  or  unliqui- 
dated.'** Under  these  circumstances  there  is  a  suffi- 
eient  consideration  for  the  settlement."  The  fact 
that  the  creditor  was  not  legally  bound  to  make 
any  abatement  of  his  elaim,^  or  that  the  amount 
accepted  was  much  less  than  the  creditor  was  en- 
titled to  receive  and  would  have  recovered  had  he 
brought  action/'  or  that  he  was  induced  to  accept 
a  part  of  his  claim,  by  fear  that  he  would  lose  the 
whole  of  it,^*  does  not  in  any  way  affect  the  oper- 
ation of  the  rule,  and  it  is  of  no  importance  which 
of  the  parties  was  right  in  his  contention,"*  or  that 
in  fact  they  were  both  wrong.** 

[(72]  b.  Origin  of  and  Reason  for  Bole.  The 
rale,  it  has  been  said,  had  its  origin  in  cases  of  un- 
liquidated claims  where  the  settlement  was  in  the 
nature  of  a  conqpromise ;  but  it  has  been  extended 


to  all  cases  of  dispute  where  an  offer  of  settlement 
has  been  made  and  an  acceptance  signified  by  taking 
the  money  so  offered."  Where  a  claim  is  unliqui- 
dated and  in  dispute,  and  less  than  the  amount 
claimed  is  given  and  accepted  in  full  satisfaiAion 
thereof,  the  concession  made  by  one  of  the  parties 
is  a  good  consideration  for  the  concession  made  by 
the  other,'"  or,  as  otherwise  expressed,  the  fact  of 
the  uncertainty  of  the  claim,  or  an  honest  difference 
as  to  what  is  due  on  an  niUiqaidated  demand,  fw^ 
nishes  the  consideration.'* 

73]  c.  Particalar  Oanaes  of  Action  to  Which 
Rule  Applied.  The  general  rule  has  been  applied 
to  the  following  causes  of  action  among  others: 
Claims  against  municipalities,  including  villages,** 
counties,"  and  cities claims  against  states  ;**  claims 
against  the  federal  government  j'*  claims  for  pei^ 


representations  that  his  financial  con- 
dition Is  such  that  an  action  at  law 
would  be  InefTeGtaal) ;  Flynn  v.  Hur- 
lock,  194  fa.  462,  45  A  S12:  Harlow 
V.  WllklnsburK,   189  Pa.  42  A 

135. 

10.  U.  B.— Balrd  t.  U.  8.,  9<  U.  & 
430,  24  U  ed.  703. 

Ala. — Hand  Lumber  Co.  v.  Hall, 
147  Ala.  fi61,  584,  41  8  7S  [quot  Cyc]. 

Iowa. — Shaw  t.  Chicago,  etc.,  R. 
Co..  82  Iowa  IM,  47  NW  1004;  Cool 
T.  Stone,  4  Iowa  219. 

N.  Y. — Mance  v.  Hosainston,  205  N. 
T.  33,  98  20S;  People  v.  Buffalo 
State  Asylum,  96  N.  T.  640;  Brew- 
«ter  V.  SllveratAln.  78  Misc.  123,  137 
NTS  912;  Palmerton  t.  Huxtord,  4 
Den.  166. 

S.  C. — Rlgps  V.  Home  Mut.  P.  Pro- 
tection Assoc.,  61  S.  C.  «4S,  467,  Sft 
SE  614    [quot  Cvc]. 

Vt — McDanlela  v.  Lapham,  21  Vt. 
222. 

11.  T.  M.  Partridge  Lumber  Co.  v. 
Phelpa-Burruss  Lumber,  etc.,  Co.,  91 
Nebr.  394,  136  NW  65. 

Bff«ct  of  pttymnt  of  admitted,  U»- 
UUtT  on,  dlsOnot  and  Independent  11a- 
WUtr  see  Infra  {  77  text  and  note  45. 

18.  Hand  Lumber  Co.  v.  Hall.  147 
Ala.  661,  564,  41  S  78  [quot  Cycl; 
Taylor  v.  NuMbaum,  2  Duer  (N.  T.) 
302. 

13.  Smith  v.  MUler,  162  Ala.  485, 
44  S  S99:  Hand  Lumber  Co.  v.  Hall, 
147  Ala.  561,  564,  *i  S  78  [quot  Cyc]; 
Leafgreen  v.  Telford,  169  111.  A.  582, 
5!i7  [quot  Cyc];  Roach  v.  Ollmer,  3 
Utah  389.  4  P  221. 

14.  McAfee  V.  Henry,  (Tex.  Civ. 
A)  110  SW  143. 

15.  Ravenswood  Paper  Milt  Co.  v. 
Dix.  61  Misc.  235,  113  NY6  721. 

[a]  It  la  not  adjutsalble  to  go  be- 
Uad  tb«  Battlement  with  a  view  to 
determine  which  of  the  parties  was 
right.  Bingham  v.  Browning,  197 
IIL  122,  64  NK  S17;  Farmer^  BanlE 
T.  Blair.  44  Barb.  (N.  T.)  641. 

16.  Fuller  v.  Fuller,  23  Fla.  236, 
i  S  426  (holding  that  where  two  per- 
sons, tieing  doubtful  as  to  facts, 
compromise  their  rights,  the  mere 
fact  that  they  were  in  error  as  to 
th«  facts  does  not  entitle  the  party 
whose  duty  it  was  to  have  known 
and  furnished  the  other  with  the  ex- 
act facta  to  alter  the  compromise 
agreement). 

IT.  Hull  V.  Jobnaon,  22  B.  L  66, 
16  A  182. 

18.  Ala. — Western  R.  Co.  v.  Foshee. 
6!  S  500 :  Hand  Lmntwr  Co.  v.  Hall, 
HT  Ala.  B61,  41  8  ?S  [quot  Cyc]. 

D.  Andrews  v.    Haller  Wall 

Paper  Ca.  82  ApiK.  392,  16  AnnCw 
192  and  note^ 

,  ni.— Harland  v.  Staples,  79  XIL  A. 

Minn.— Truax  v.  Miller,  48  Minn.  62, 
»  NW  936. 

Nebr — McKlnnon  v.  Holden,  86 
Sebr.  406,  128  NW  439 ;  Chicago,  etc.. 
a  Co.  V.  Buckstaff,  65  Nehr.  334,  91 
W  426. 


N.  T.— NasBOly  v.  Tomllnson,  148 
N.  T.  826,  42  NE  716,  61  AmSR  695 
[rev  38  NTS  1129]  Lestlenne  v.  Ernst, 
5  App.  Dlv.  373,  39  NTS  199. 

Vt— Babcock  T.  Bawkino,  28  Vt 
661. 

See  McEUwee  v.  HutchlnaoD,  10  S. 
C.  436. 

[a]  Tlie  rifU  of  etthar  party  to 
refnaa  to  adjnst  and  Anally  settle  an 
account  until  his  estimate  of  Its  cor- 
rectness Is  accepted  by  the  other  Is 
itself  a  consideration  for  any  settle- 
ment effected.  McCormlclc  v.  St.  Louis, 
166  Mo.  315,  65  SW  1038. 

[b]  AToldano*  of  dalar,  axpanaa, 
and  labor  of  an  aooonntliiff,  and  ox 
tbraatanad  Utlfation  is  a  sufllclent 
consideration.  Treat  v.  Price,  47  Nebr. 
S76,  66  NW  834. 

19.  St.  Joseph  School  Bd.  v.  Hull, 
72  Uo.  A.  408 ;  Maack  v.  Schneider,  61 
Mo.  A.  92. 

M.  Perry  v,  Cheboygan,  66  Mich. 
260,  21  NW  333. 

31.  Iowa. — Brick  v,  Plymouth  Coun- 
ty, 63  Iowa  462.  19  NW  304  ;  Wapel- 
lo County  v.  Slnnaman,  1  Greene  418. 
And  It  has  been  held  that  where  a 
claim  against  a  county  consists  of 
several  items,  some  of  which  are  al- 
lowed In  full  by  the  board  of  super- 
visors, *nd  others  wholly  rejected,  and 
the  claimant,  with  full  Icnowledge  of 
these  facta,  accepts  the  sum  allowed, 
he  is  not  thereby  precluded  from  main- 
taining an  action  against  the  county 
for  the  residue  of  his  claim,  the  gen- 
eral principle  being  that,  "unless  the 
l>arty  has  accepted  the  amount  allowed 
on  his  claim,  under  such  circumstances 
as  tliat  a  settlement  or  compromise 
of  matters  In  dispute  between  the 
parties  can  l>e  Inferred  therefrom,  he 
Is  not  precluded  thereby  from  main- 
taining his  action  for  the  portion  dis- 
allowed," Wilson  V.  Palo  Alto  County, 
66  Iowa  18,  23,  21  NW  176  [dist  Brick 
V.  Plymouth  County,  63  Iowa  462,  19 
NW  304 ;  Wapello  County  v.  Slnna- 
man, 1  Oreene  413], 

Nebr. — Crawford  v.  Darow,  87  Nebr. 
494,  127  NW  891. 

N.  T. — Peo.>-v.  Hamilton  County,  66 
Hun  459,  10  NTS  88  [aft  127  N.  T. 
654,  27  NE  857]  ;  Peo.  v.  Cayuga 
County.  17  NTS  314  [aff  16  NTS  264]. 

N.  D. — Paulson  v.  Ward  County.  23 
N.  D.  601,  137  NW  486.  42  LRANS 
111  and  note. 

Wis. — Pulling  v.  Columbia  County, 
3  Wla  337  (the  rule  of  course  not 
ap[)1ying  where  there  has  been  no  ac- 
ceptance in  satisfaction).  , 

[a]  Olalm  affalaat  octuntyi^d) 
Where  unliquidated  claims  against  a 
county  are  duly  presented  to  Its  board 
of  county  commissioners  for  allow- 
ance, and  the  claims  are  considered 
together  and  allowed  at  a  lump  sum 
leas  than  the  amount  claimed,  and  a 
warrant  is  drawn  for  the  amount  so 
allowed,  which  warrant  Is  accepted 
by  tt^e  claimant,  such  acceptance  Is 
presumed  to  be  In  full  payment  <of  ^e 


claims  presented,  so  u  to  constitute 
an  accord  and  satisfaction.  Claimant 
cannot  accept  said  warrant  and  credit 
the  amount  thereof  upon  the  total  of 
the  claims  presented  and  then  sue  for 
the  balance  rejected.  He  must  repudi- 
ate the  allowance  and  submit  his  claim 
as  a  whole  to  the  courts  or  accept  the 
warrant  In  full  payment.  Paulson  v. 
Ward  County,  23  N.  D.  601,  187  NW 
486.  42  LRANS  111.  (2)  But  where 
a  claim  against  a  county  is  allowed 
in  part,  a  mere  acceptance  of  the  part 
allowed  creates  no  presumption  of  an 
acceptance  in  full  satisfaction,  where 
the  claimant  had  no  knowledga  that 
the  balance  of  his  claim  had  been 
rejected.  Fulton  v.  Monona  County, 
47  Iowa  622. 

M.  Seybel  v.  Metx,  120  App.  Dlv. 
291,  106  NTS  14B  [att  194  N.  T.  68». 
88  NE  1182]  (claims  for  damages  for 
land  taken  under  exercise  of  power 
of  eminent  domain)  :  Callahan  v.  New 
York,  6  Daly  (N  T.)  230  [aff  66 
N.  T.  666] ;  Evans  v.  Olmstead,  81 
MIsc  692,  66  NTS  63;  Harlow  v. 
Wllklnsburg,  189  Pa.  443,  42  A  186; 
Rawlins  v.  Jungquist,  16  Wyo.  403, 
94  P  464,  96  P  144. 

as.  Hemingway  v.  Stanacll,  106  U. 
a  399,  1  set  473.  27  L.  ed.  245; 
Massing  v.  State,  14  Wis.  602 ;  Calkins 
V.  SUte,  18  Wis.  389 ;  Sholes  v.  Stata, 
2  Plnn.  (Wis.)  499,  2  CHiandl.  182. 

[a]  mins  where  an  act  of  the  le^s- 
lature  makes  an  approprlaUon  as  In 
full  payment  of  a  demand  some  por- 
tion of  which  was  controverted  or  jdia- 
allowed,  the  acceptance  of  the  money 
bars  further  claim  on  account  of  the 
payment  except  where  there  was 
fraud,  accident,  or  mistake.  Massing 
V.  State,  14  Wis.  602. 

34.  Merrick  V.  Glddings,  115  JJ.  a. 
300,  6  set  66,  29  L.  ed.  403  ;  Murphy 
V.  U.  S.,  104  U.  S.  464,  26  U  ed.  833  ; 
Balrd  v.  tJ.  S.,  96  U.  S.  430.  24  L  ed. 
703  ;  Chouteau  v.  U.  S.,  96  U.  &  61,  24 
L.  ed.  371 :  U.  S.  v.  Martin,  94  U.  S. 
400,  24  L.  ed.  128  [rev  10  Ct  -CI. 
276];  Sweeny  v.  V.  a,  17  Wall.  (IT. 
S.)  76,  21  L^  ed.  676 ;  Mason  v.  V.  3^ 
17  Wall,  (U.  S.)  67.  21  L.  ed.  664; 
U.  S.  V.  Justice,  14  Wall.  (U.  S.) 
636,  20  L.  ed.  768  ;  U.  S.  v.  Clyde. 
IS  Wall.  ■  (U.  S.)  86,  20  L.  ed! 
479  ;  U.  S.  v.  Child,  12  Wall. 
(U.  S.)  282,  20  L.  ed.  380;  U.  S.  v. 
Adams,  7  Wall.  (U.  S.)  463,  19  I*  ed. 
249  ;  MclAughlln  v.  U.  S.,  Si  CL  Cl. 
150;  Brlce  v.  U.  S.,  32  Ct.  CI.  ,  23  : 
Norris  v.  U.  S.,  14  Ct.  Cl.  354  ;  Cruger 
V.  U.  a.  11  Ct  Cl.  766  ;  Case  v.  U.  S., 
n  Ct  CI.  712;  Oilman  v.  U.  S..  8  Ct 
Cl.  620 ;  Johnson  v.  U.  S.,  2  Ct  Cl. 
167. 

The  law  governing  this  class  of 
cases  Is  well  expressed  as  followB  in 
a  federal  decision  :  There  "is  a  group 
of  decisions  of  the  united  States 
supreme  court  where  daimanu  for 
supplies  furnished  to  the  government 
were  held  foreclosed  by  receipt  In 
full  and  acceptance  of  part  -of  their 
original  claims.    It  should  he>H 
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Bonal  iignries:"  elaiins  for  tke  destrnUion  of  prop- 
extjf  claims  based  on  policies  of  iosnrance;''  claims 
against  mntnal  benefit  associations  for  death  bene- 
fits;*" claims  arising  oat  of  sales  of  goods claims 
for  services  ^ndered^"*  claims  for  salary  or  other 
compensation  by  a  public  officer  or  enq>loyee  claims 
for  board  claims  founded  upon  statutory  proeeed- 
iz^^  assessing  a  tax  in  aid  of  a  railroad  corpora- 
tion and  claims  based  on  promissory  notes.*^ 
■  74]  d.  Elements  of  Role  Separately  Oonsid- 
ered— <1)  Disputed  or  Unliquidated  Olaim^(a)  In- 


hered that  the  TTnited  States  treasury 
pays  only '  out  of  appropriations  and 
upon  auditr  There  being  many  claims 
tor  military  stores  fumlahea  during 
the  dvU  war,  congress  created  a 
mmdal  board  to  pass  upon  their  va- 
Ifdlty  and  amount  No  one  was  re- 
QUired  to  bring  his  claim  before  such 
board,  but,  if  he  did,  payment  was  at 
once  secured  to  him  of  whatever 
amount  the  board  mlsht  find  due,  out 
of  a  special  appropriation  made  for 
the  purpose.  Payment  on  all  these 
claims,  out  of  the  ordinary  appropria- 
tions had  beeii  suspended  by  order  of 
the  treasury  department.  'From  the 
time  the  secretary  Issued  bis  order, 
suspending  the  payment  .  .  .  they 
must  be  regarded  as  claims  disputed 
(that  la,  the  whole  claim)   by  the 

EDvemment,  and,  unless  the  board  had 
Ben  constituted,  could  have  been  ad- 
Justed  only  by  congress  or  the  court 
of  claims.'  U.  S.  v.  Adams,  7  Wall. 
<U.  S.)  46S,  19  L.  ed.  249.  In  all 
these  cases  the  amounts  paid  In  set- 
tlement were  unliquidated,  since,  but 
for  the  finding  of  the  board,  the  gov- 
ernment could  have  liquidated  tiiem 
all  In  good  faith ;  and  in  giving  up 
resort  to  the  court,  at  the  same  time 
^Ing  to  the  expense  of  constituting 
a  special  tribunal  to  adjust  the  claims, 
and  securing  the  more  expeditious  pay- 
ment of  what  might  be  found  due, 
there  was  certainly  abundant  consider- 
ation to  sustain  the  settlements."  Per 
Lacombe.  J.,  In  Chicago,  etc.,  R.  Oo. 
V.  Clark,  92  Fed.  968,  977. 

as>  Chicago,  etc..  Coal  Co.  t.  Peter- 
son, 39  Hi.  A.  114;  Hinkle  v.  Minne- 
apolis, etc.,  R.  Ca,  31  Minn.  4S4,  18 
NW  275;  Jennings  v.  PL  Worth.  7 
Ter.  Civ.  A.  32»,^<  SW  827. 

tS.  Mellor  v.  HIttenhouse,  111  ni. 
A.  SO;  Nelbles  v.  Minnea_polis,  etc.,  R. 
Co^87  Minn.  161,  S3  NW  3S2. 

BT.  Pacific  Coast  Casualty  Co.  v. 
Borne  Tel.,  etc..  Co.,  11  Cal.  A.  712, 
10*  P  262 ;  Simons  v.  Supreme  Coun- 
cil A.  L.  H.,  178  N.  T.  268,  70  NE 
77«;  RlggB  V.  Home  Mut  F.  Protec- 
tion Assoc.,  61  S.  C.  448.  S9  SK  614 
<clalms  for  unliquidated  loss  under  an 
open  policy).  See  also  Jackson  v. 
Security  Mut  Ll  Ina  Co.,  233  III. 
161,  84  NB  198  [aft  186  111.  A.  861. 
But  compare  Prudential  Ins.  Co.  v. 
Cottltigham,  103  Md.  319,  68  A  369. 

B8.  Miller  v.  Mutual  Reserve  Fund 
Ufa  Assoa,  118  ni.  A.  481. 

BS.  Cunnln^am  v.  Standard  Constr. 
Co.,  184  Ky.  198,  119  SW  786 ;  Sutton 
V.  Oornlng,  69  App.  DIv.  689,  69  NTS 
•70:  Cleveland  v.  Toby.  86  Misc.  819, 
78  NTS  644 ;  Laughman  v.  Sun  Pipe 
Line  Co.,  52  Tex.  Civ.  A-  485.  114  SW 
4S1.  See  also  Hurrle  Glass  Co.  v. 
H.  M.  Hoker  Co..  120  III.  A.  483  ; 
Missouri,  etc..  Coal  Co.  v.  Consolidated 
Coal  Co.,  127  Mo.  A.  S30,  105  SW 
682;  Llghtfoot  v.  nurd,  118  Mo.  A. 
812,   88  SW  128. 

30.  Kan. — Howell  v.  Brooks  Tire 
Mach.  Co.,  86  Kan.  637,  121  P  866: 
Minor  r.  Flke,  77  Kan.  806,  98  P 
S64. 

Minn.— Kelly  v.  HopktaB,  lOS  Minn. 
166.  117  NW  396. 

Mo. — Chamberlain  v.  Smith,  HO  Mo. 
A.  667,  86  SW  646. 

N.  T.— Freeman  v.  Tlttany  Studios, 
128  App.  Div.  86S,  118  NTS  84;  Auer- 
baeh  T.  Curie,  188  App.  Div.  886,  111 
NTS  887-  Dean  v.  onmote,  88  Misc. 
«8,  H  N^S  m. 


Pa, — Harlow  v. 
Pa.  448,  42  A  186. 

[a]  By  atton*jr--If  an  attorney 
asserts  that  there  was  no  express  con- 
tract fixing  his  compensation  tor  serv- 
ices rendered  to  defendant  for  several 
years,  but  executes  vouchers  acknowl- 
edging payment  in  full  of  all  claims 
to  date,  the  vouchers  may  be  regarded 
as  agreements  of  accord  and  satisfac- 
tion.- Einnia  T.  Pullman's  Palace  Car 
Co.,  60  111.  A.  898  [aft  166  IlL  161. 
46  NE  439]. 

[b]  Btatutsa  providing  for  tbm 
weel^  payinMt  of  wages  by  cor- 
pora tlons  and  a  penalty  for  fallurs 
do  not  prevent  a  laborer  from  making 
a  settlemeut  with  his  corporate  em- 
ployer for  a  sum  less  than  Is  due  as 
wages,  and  such  settlement,  when 
made  with  knowledge  of  the  facts.  Is 
a  bar  to  subsequent  suits.  Howell  v. 
Brooks  Tire  Mach.  Co.,  86  Kan.  6S7, 
121  P  366. 

31.  U.  S.  V.  Garlineer,  169  U.  S. 
816,  18  set  364,  42  L.  ed.  762  ;  U.  S. 
v.  Martin.  94  U.  S.  400.  24  U  ed.  128 ; 
Riley  V.  New  Tork,  96  N.  Y.  881; 
Callahan  v.  New  Tork,  6  Daly  230 
fare  66  N.  T.  6661 :  Wilson  v.  New 
Tork,  31  Misc.  693.  65  NTS  828  ;  Du 
Moulin  V.  New  Tork  Bd.  of  Education, 
124  NTS  901. 

[a]  But  when  tha  salary  or  ofther 
oompeasatioii  la  flx«d  by  law,  and 
not  subject  to  change.  It  Is  liquidated, 
and  as  a  rule  acceptance  of  part, 
although  a  receipt  Is  given  In  full, 
will  not  operate  as  an  accord  and 
satisfaction  or  as  an  estoppel  to  claim 
the  residue.  Bostwlck  v.  U.  S.,  94  IT. 
S.  63.  34  L.  ed.  66 :  Whiting  v.  U.  S., 
85  Ct  CI.  291;  Adams  v.  U.,  S..  20 
Ct  CI.  115 ;  Fisher  v.  V.  S.,  IB  Ct  CI. 
323 ;  Peo.  v.  Wayne  County.  41  Mich. 
4,  2  NW  180;  Clark  v.  State,  142  N. 
T.  101.  86  NB  817;  Kehn  v.  State, 
98  N.  y  291. 

39.  Simmons  v.  Almy,  108  Mass.  IS 
(holding  that  in  an  action  on  a  quan- 
tum meruit  for  board,  the  paynamt,  "in 
settlement  of  the  actlon,v  of  more  than 
the  whole  amount  alleged  In  the  deo- 
laratlon  to  be  due  Is  good  as  an 
accord  and  ■atlsfactlon,  and  the  action 
cannot  afterward  be  maintained  for 
the  recovery  of  a  balance  of  the  In- 
terest since  the  date  of  the  writ). 

aa.  Huntington  County  v.  State, 
108  Ind.  696.  10  NE  626. 

84.  Powers  v.  Harris,  42  Tex.  Civ. 
A.  260.  94  SW  136. 

[a]  JHspnta  aa  to  anumnt  of  In- 
terset^Where  there  is  a  bona  fide 
dispute  between  the  niaker  and  the 
payee  of  notes  as  to  the  date  from 
which  Interest  Is  payable  under  the 
terras  of  the  notes,  which  are  ambigu- 
ous, and  the  maker  i»Lys  the  amount 
he  admits  to  be  due,  on  the  express 
condition  that  the  notes,  and  the 
mortgages  securing  the  same,  shall  be 
canceled  and  surrendered,  and  the 
payee  accordingly  receives  the  money 
and  cancels  and  surrenders  the  -  se- 
curities. It  Is  an  accord  and  satisfac- 
tion. Storch  V.  Dewey,  67  Kan.  S70, 
46  P  698. 

86.  Cal.— Rued  V.  Cooper,  119  Cal. 
463.  61  P  704. 

ni. — White  Walnut  Coal  Co.  v.  Cres- 
cent Coal,  etc.,  Min.  Ca,  162  Ttt.  A. 
868  [an  264  III.  S«S,  98  NE  «8»1 : 
Ryan  v.  Brown,  68  IlL  A.  894. 

Kan.— Harrison  v.  Henderson,  87 
Kaa  194,  78  P  876.  100  AmSR  SS8 
and  note.  <t  LRA.  780. 


trodnetoxy  Statomeiit  The  payment  of  an  amooat 
less  than  that  for  which  the  debtmr  is  liable  does 
not  constitota  a  valid  aeeord  and  satiafaction  anless 
there  ia  a  bona  fide  dispute  or  oontroversy  as  to 
the  debtor's  liability,  or  as  to  the  amount  due  &om 
him,"  or  unless  the  damages  are  nnliquidated."* 

[i  75]  (b)  Dispute  or  Oontroveny^—Mu  Qood 
Faith  Necemarr.  Whila  it  is  not  necessary  that  tbe 
dispute  or  controversy  should  be  well  founded"  it  is 
necessary  that  it  should  be  in  good  faith."  Without 
an  honest  depute,  an  agreement  to  take  a  lesser 
Wllklnsburg,  189 


Mass.— McKay  v.  Myers,  168  Mas*. 
812.  47  NB  98. 

Nebr. — Canadian  Fish  Co.  v.  Uc- 
Bhane.  80  Nebr.  BBl,  114  NW  B94, 

127  AmSR  791,  14  LRANS  443  and 
nota 

N.  T. — 'Laroe  v.  Stigar  Irf>af  Dairy 
Co..  180  N.  T.  887.  78  IfK  61 ;  Komp 
V.  Raymond,  176  N.  T.  102,  67  NE 
113 :  Bunge  V.  Kocw,  48  N.  T.  226,  8 
AmR'  546 :  MuU  v.  Ingalls,  80  Wsc. 
80,  62  NTS  880  [aiC  62  Appu  DlV.  «31, 
71  NTS  1142}.  I 

Wla— Hicks  Printing  Co.  v.  Wis- 
consin Cent  R.  Co.,  138  Wis.  584, 
120  NW  512:  Prairie  Qrova  Cheese 
Mfg.-  Co.  V.  Luder,  115  Wis.  20,  88 
NW  138,  90  NW  1085. 

And  see  cases  lofra  f  76. 

[a]  Xt  Is  only  ia  oases  whets  a 
Olspnte  haa  aiisan  hstween  tbe  pai^ 
ties  as  to  the  amount  due  and  a 
check  is  tendered  on  one  side  in  full 
satisfaction  of  the  matter  in  contro- 
versy that  the  other  party  wilt  be, 
deemed  to  have  acquiesced  in  the 
amount  crffered  by  an  acceptance  and 
a  retention  of  the  check.  Eamea 
Vacuum  Brake  Co.  v. '  Prosser,  157 
N.  T.  289.  61  NE  986. 

86.  Mance  v.  Hosslngton,  206  N.  T. 
33,  98  NE  203 ;  L^roe  v.  Sugar  Loaf 
Dairy  Co.,  180- N.  T.  387,  78  NE  SI. 
And  see  cases  Infra  {  77. 

87.  Simons  v.  Supreme  Council  A. 
L.  H.,  178  N.  T.  268,  70  NE  778: 
Saybel  v.  Metz,  120  App.  DIv.  291,  105 
NTS  146:  Metropolitan  Shirt  Waist 
Co.  V.  Kamloner,  138  NTS  1067  : 
Laughman  v.  Sun  Pipe  Line  Co.,  58 
Tex.  Civ.  A.  485,  114  SW  461, 

88.  U.  S. — San  Juan  v.  St.  John's 
Gas  Co.,  196  U.  8.  610,  26  SCt  108, 
49  L.  ed,  299.  1  AnnCas  796  and  note. 

m. — Jackson  v.  Securtty  MuL  L. 
Ins.  Co.,  233  ni.  161,  84  KB  198  [aft 
136  111.  A.  861];  Papers',  etc..  Life 
Assoc.  V.  Calne,  183  III.  A.  418  [alt 
224  III.  599,  78  NB  968] ;  Harland  v. 
Staples,  79  HI.  A.  78. 

Iowa. — Beaver  v.  Porter,  189  Iowa 
41,  106  NW  846. 

Kan.— Bau^  v.  list,  84  Kan.  740, 
116  P  651. 

HInn. — Kelly  v.  Hopkins,  105  Minn. 
165.  117  NW  398 ;  Johnson  v.  Sim- 
mons, 76  Minn.  84,  78  NW  863. 

Mo. — Polman,  etc.,  Coal,  etc.  Co.  v. 
St  Louis,  146  Mo.  661,  47  SW  663: 
Bahrenburg  v.  Conrad  Schopp  Fruit 
Co...  128  Mo.  A,  626,  107  SW  440  ;  New 
Amsterdam   Casualty  Co.  v.  Mesker. 

128  Mo.  A.  183,  106  SW  561  :  Mis- 
souri, etc..  Coal  Co.  v.  Consolidated 
Coal  Co.,  127  Mo.  A.  320,  106  SW  688; 
U.  S.  Water,  etc.,  Co.  v.  Dreyfus,  104 
Mo.  A.   434,   79  SW  184. 

N.  J.— Schmidt  T.  Perkins,  74  N.  3. 
L.  785,  67  A  77.  ISt  AmSR  417.  11 
LRANS  1007. 

N.  T. — Mance  v.  Hosslngton,  206  N. 
T.  33,  98  KE  803;  Laroe  v.  Sugar 
Loaf  Dairy  Co.,  180  N.  T.  367,  78 
NE  61 ;  Simons  v.  Supreme  Counch  A. 
L.  H..  178  N.  T.  263,  70  NB  776 ;  Komp 
v.  RaynJond,  176  N.  T.  108,  67  NE 
113;  Bunge  v.  Koop,  48  N.  T.  285, 
8  AmR  646  ;  Dunn  v.  Whalen.  120  App. 
Dlv.  729,  106  NTS  588;  Jackson  v 
Tolkening,  81  App.  Dlv.  86,  80  N7S 
1102  [aft  178  N.  T.  662,  70  NB  1101]  ; 
Taylor  v.  Nussbaum.  8  Duer  808 : 
Cars  via  v.  Levy,  119  NTS  160. 

Vt — Connecticut  River  Lumber  Co. 
V.  Brown,  68  Vt  289,  86  A  56. 
_,[a]    "Thm  test  Is  svoh  ea—  Is: 
Was  the  dlspt^e^^^^^  ^ndulentr 
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imoant  in  pavmeut  of  a  liquidated  claim  is  witiiout 
emnderatioa  and  void.""  A  dispute  cannot  be 
nised  for  the  mere  purpose  of  extorting  money/" 
And  an  arbitrary  refusal  to  pay,  baaed  on  the  mere 
pretense  of  the  debtor,  made  for  the  obvioas  pur- 
pose of  exacting  terms  which  are  inequitable  and 
oppressive,  is  not  such  a  dispute  as  will  satisfy  the 
reqairraneoits  of  the  role.*^ 

f(  76]  bb.  Hay  Balate  to  Question  of  Fact  or 
of  Lav.  It  is  immat^al  whethef  the  dispute  arose 
over  a  question  of  fact  or  of  law." 

[$  77]  (c)  What  Gottstltntes  Unliquidated  Claim 
—as.  In  ChmeraL  Much  diiBcnlty  is  frequently  en- 
countered in  determining  what  is  an  unliquidated 
elaim  within  the  meaning  of  the  rule  under  eonsider- 
ation^  and  the  decisions  are  not  in  entire  accord  on' 
the  question.  In  l^al  technology  the  word  "liqui- 
dated" means  that  the  amount  due  has  been  ascer- 
tained and  agreed  upon  by  the  parties  or  is  fixed  by 


operation  of  law."  A  claim,  any  part  of  which  is  in 
dispute,  cannot  be  said  to  be  lu^uidated  within  the 
rules  governing  an  accord  and  satisfaetion  }**  and,  ao- 
cordmg  to  the  weight  of  authority,  where  it  is  amnit- 
ted  that  one  of  two  specific  sums  is  due,  but  there  is  a 
dispute  as  to  what  is  the  proper  amount,  the  demand 
is  regar^d  as  unliquidated  within  Uie  meaning  of  that 
term  as  applied  to  the  subject  of  accord  and  satis- 
faotion.**  Or  stating  this  proposition  m  the  lan- 
guage of  the  supreme  court  of  the  United  States 
(which  perhaps  more  clearly  expresses  the  idea 
intended  to  be  conveyed),  "Where  an  aggregate 
amount  is  in  dispute,  the  payment  of  a  specified  sum 
conceded  to  be  due,  that  i^  by  including  certain 
items  but  excluding  disputed  items,  on  condition  that 
the  sum  so  paid  shall  be  received  in  full  satisfaction, 
will  be  sustained  as  an  extinguishment  of  the 
whole. ' It  has  ft-eqijently  been  hold,  however,  that 
the  principle  enunciated  in  the  two  preceding  state- 


If  honest.  It  aOords  the  basis  of  an 
accord  between  the  parties,  which  the 
law  favors,  the  execution  of  which  is 
the  Bstisfaction."  Simons  v.  Supreme 
Council  A.  L.  H.,  178  N.  T.  263,  70 
KE  776  ;  Seybel  v.  Meta,  120  App.  Dlv. 
291,  lOB  NTS  145  [art  194  N.  T.  589. 
9S  NE  1132] ;  X^roe  v.  Sugar  Loaf 
Dairy  Co.,  87  App.  IMv.  685,  84  NTS 
(09  [rev  on  other  grotmdi  ISO  N.  x. 
K7.  73  NE  611. 

[b]  Applloatton  of  nOm. — Where 
there  Is  no  valid  dispute  as  to  the 
amount  of  demurratre  due  under  a 
charter  party  for  delay  in  a  foreign 

Krt,  the  acceptance  of  a  less  sum  by 
e  master,  and  the  execution  of  a 
receipt  in  fun,  which  la  not  under  seal, 
ii  not  an  accord  and  Batlafactlon, 
vhlch  will  prevent  the  owner  of  the 
vessel  from  recovering  the  balance  due. 
liandall  v.  Broadhead,  60  App.  Dlv. 
SS7,  70  NTS  48. 

[c]  wbat  la  a  bcna  flo*  atapnto 
mutnted^d)  On  the  first  of  the 
month,  the  landlord  demanded  rent, 
and  his  attention  was  called  to  a  claim 
of  the  tenants  for  credits,  as  a  ground 
for  refusal  to  pay  until  adjustment. 
On  the  eighteenth  he  wrote,  reminding 
the  tenants  that  the  month  was  more 
than  half  gone,  and  that  the  amount 
of  deduction  had  been  agreed  on.  In 
the  meanwhile  he  had  threatened  to 
Kue  It  was  held  that  there  was  a 
dispute  supporting  an  accord  and  satis- 
faction. Goodrich  v.  Sanderson,  35 
App.  Dlv.  546,  55  NTS  881.  (2)  De- 
femlants  purchased  goods  from  plain- 
tiffs by  sample,  delivery  to  be  made 
la  three  allotments.  The  first  allot- 
ment was  received  and  used ;  but  de- 
fendant^ claiming  that  the  goods 
were  detective,  refused  to  receive  the 
other  allotments,  and  sent  a  check  for 
the  amount  due  on  the  first  allotment, 
which  was  to  be  In  full  satisfaction 
and  Eettlement  of  all  claims  by  them 
and  of  all  disputes  and  matters  be- 
tween plaiotlffs  and  defendants,  and 
r>^tumed  the  rest  of  the  goods  that 
had  been  delivered.  Plaintiffs  accepted 
the  check  and  credited  the  amount  on 
defendants*  account  as  part  payment 
It  was  held  that  there  was  a  genuine 
uid  unquestioned  dispute  between  the 
parties.  Schwartz  v.  HIrsch.  56  Misc. 
SIS.  107  NTS  796.  (3)  Where  plain- 
til?  held  defendant's  note  and  mort- 
rape  fn  evidence  of  the  amount  of 
a  debt,  hla  acceptance  of  &  less  sum 
than  such  amount,  when  be  knew  that 
defendant  claimed  that  he  did  not  owe 
that  much,  and  that  he  had  a  defense 
to  the  note,  that  is,  that  It  was  exe- 
nited  under  duress,  was  held  to  be  a 
food  accord  and  satisfaction  of  the 
^ebt,  although  It  aiq>eared  from  the 
evidence  that  defendant  coidd  not  have 
malBtalned  such  defense.  It  nev«the- 
>»  being  a  defensive  Issue  and  sub- 
>et  to  judicial  determination.  Powers 
V.  Harris.  42  Tex.  Civ.  A.  260,  94  SW 
lit.  (4)  A  disagreement  as  to  the 
Birtaat  interests  of  the  respective  par- 


ties entitled  to  the  profits  of  a  contract 
with  the  United  States  has  been  held 
sufficient  basis  for  a  settlement  by  the 
receipt  by  one  of  them  of  a  less  sum 
than  that  claimed,  although  the 
amount  of  the  profits  was  ascertained. 
Pepper  v.  Aiken,  2  Bush  (Ky.)  251. 
(5)  Where  goods  are  not  delivered 
as  ordered.  In  absence  of  amicable  ad- 
justment, there  Is  a  question  of  bona 
fide  dispute,  upon  which  an  accord 
and  satisfaction  may  be  based.  Cohn 
V.  Arkin,  178  111.  A.  806. 

[d]  A  dlapnte  as  to  «b*  moxal 
oUlyatioa  to  par  cannot  be  made  a 
basis  for  an  accord  and  satisfaction. 
Cornell  v.  Taylor,  187  App.  Dlv.  496. 
183  NTS  1S7. 

39.  Fuller  v.  Kenm,  ISS  N.  T.  281, 
88  NB  1084,  20  LRA  78S ;  GomeU  v. 
Taylor,  187  App.  Dlv.  490,  122  NTS 
167;  Bergman  Produce  Co.  v.  Brown, 
(Tex.  Civ.  A)  166  SW  1108;  Thayer 
v.  Harblcan.  70  Wash.  278,  128  P 
626:  Nathan  v.  Ogdens,  94  L.  T.  Rep. 
N.  k  126  [all  93  L.  T.  Rep.  N.  S. 
6631.  See  also  Prudential  Ins.  Co.  v. 
Cottlngham,  1«8  Md.  819,  68  A  3^'- 

40.  Oreenlee  v.  Mosnat,  116  Iowa 
686,  90  NW  338  ;  Ness  v.  Minnesota, 
eta,  Co.,  87  Minn.  413,  92  NW  333  ; 
Demars  v.  Musser-Sauntry  Land,  etc.. 
Co..  87  Minn.  418,  85  NW  1. 

41.  San  Juan  v.  St.  John's  Oas  Co., 
196  U.  S.  510,  25  set  108.  49  L.  ed. 
299,  1  AnnCas  79fl ;  Fitzgerald  v.  Fitz- 
gerald, etc.,  Constr.  Co.,  44  Nebr.  463. 
62  NW  899.  An4  see  Stein  v.  Auto- 
matic Electric  Co.,  152  111.  A.  392 
(holding  that  an  offeh  to  compound  a 
claim  by  the  payment  of  a  lesser  sum 
resulting  from  the  financial  stress  of 
the  debtor  does  not  Inject  the  element 
of  dispute,  where  none  before  existed). 

fa]  Mers  refusal  to  pay  uOls- 
pnted  claim— (1)  A  person  ct^lnot 
create  a  dispute  aufflcient  as  a  con- 
sideration for  a  compromise  by  a  mere 
refusal  to  pay  an  undisputed  claim. 
That  would  oe  extortion,  and  not  com- 
promise. There  must  in  fact  be  a 
dispute  or  doubt  as  to  the  i1>;hts  of 
the  parties  honestly  entertained."  Per 
Mitchell,  J.,  in  Demars  v,  Museer- 
Sauntry  Land,  etc.,  Co.,  37  Minn.  418, 
419,  35  NW  1  [quot  Ness  v.  Minnesota, 
etc.,  Co..  87  Minn.  413,  414.  92  NW 
333],  (2)  So  It  has  been  held  that  a 
dispute  as  to  the  amount  due  with 
the  creditor's  agent  does  not  satisfy 
the  requirements  of  the  rule,  where  the 
debtor  sends  a  check  for  a  less 
amount  than  claimed  to  the  creditor 
without  any  Imputation  of  notice  of 
such  dispute,  under  fhese  circum- 
stances, ft  Is  said  that  the  debtor  i^ 
"met  with  the  plain  principle  merely 
of  tendering  a  less  sum  for  a  greater 
debt"  Bergman  Produce  Co.  v. 
Brown,  (Tex.  Civ.  A.)  166  SW  1102. 

4a.  South  Side  Coal  Ca  v.  Gross, 
167  111.  A.  218;  Dunn  v.  Whalen,  120 
App.  Div.  729,  105  NTS  588 :  Jackson 
v.  Volkenlnsr,  81  App.  Dlv.  36,  80  NTS 
1102  [atr  178  N.  T.         70  NB  llOU  ; 


HUls  V.  Sommer,  B8  Hnn  tit,  6-  NTS 
469. 

[a]   Whan  tba  laatttv  la  Olmata 

la  the  right  of  the  oxwdltor  to  bold  a 
trustee,  and  this  claim  can  be  honestly 

questioned,  and  the  circumstances  are 
such  that  the  disposition  of  it  affords 
a  consideration  for  the  settlement 
made,  the  Judgment  may  be  satisfied 
for  less  than  its  amount  Mann  v.' 
Haley,  97  Vt  66,  64  A  449. 

43.  Colo. — Chicago,  etc.,  R  Co.  v. 
Mills.  18  Colo.  A  8.  89  P  817. 

Oa. — Redmond  v.  Atlanta,  eto;,  Air- 
Line  R.  Co.,  129  Oa.  133,  58  SB  874; 
Hargroves  v.  Cooke,  16  Qa.  821. 

Iowa. — Oreentee  v.  Mosnat,  116  lows. 

535,  538.  90  NW  338  [dt  Cyc]. 
Mo.— St.  Joseph  School  Bd.  v.  HulU 

72 -Mo.  A.  403. 

Nebr. — Treat  v.  Price,  47  Nebr.  875, 
66  NW  884. 

[a]  The  word.  'ai^Qiaatad"  as  ap- 
pUcaUs  to  the  law  of  accord  and 
satlsfaotloa  means  made  certain  as 
to  what  and  how  much  is  due.  Chicago, 
etc,  R.  Co.  v.  Clark,  178  U.  S.  863. 
20  set  924,  44  U  ed.  1099. 

[b]  Unless  it  appears  how  mwA. 
is  do*  a  demand  is  not  liquidated, 
even  if  it  appears  that  something  is 
due.  Nassoly  v.  Tomllnson,  148  N.  T. 
326,  42  HE  715,  51  AmSR  898  [quot 
with  approval  Oreenlee  v.  Mosnat  IIS 
Iowa  53B.  638,  90  NW  338. 

[c]  wan*  tlMM  is  a  bona  Mm 
dlspnts  as  to  the  amount  due  from 
one  party  to  another,  the  matter  is  to 
be  considered  as  an  unliquidated  de- 
mand. Bingham  v.  Browning,  97  111. 
A.  442  [ail  197  IlL  122,  64  NE  817]. 

[d]  Amount  asocrtalnea  hy  artth- 
mstloal  oalcolstioii,— If  the  amount 
due  can  be  ascertained  by  arithmetical 
calculation  It  cannot  be  said  to  be  un- 
liquidated. Cincinnati  v.  Cincinnati 
St  R.  Co.,  8  OhNP  140. 

[e]  A  loss  nnder  an  "open".  In- 
snraaos  poUoy  is  an  unliquidated 
debt.  Rlggs  V.  Home  Mut.  P.  Protec- 
tion Assoc.,  61  S.  C.  448,  39  SB  614. 

44.  Ostrander  v.  Scott,  161  III,  839, 
48  NE  1089  ;  Tanner  v.  Merrill,  IBS 
Mich.  58,  66  NV7  664,  62  AmSR  687,  31 
LRA  171 ;  Nassoly  v,  Tomllnson,  148 
N.  T.  326,  42  NE  716,  51  AmSR  695 
[rev  28  NYS  1129]. 

45.  Greenlee  v,  Mosnat,  116  Iowa 

536,  90  NW  338  ;  Treat  v.  Price.  4T 
Nebr.  875,  66  NW  834  ;  Nassoly  v. 
Tomllnson,  148  N.  Y.  326,  42  NB  715, 
51  AmSR  696  [rev  2S  NTS  1129]; 
Lestlenne  v.  Ernst.  6  App.  Dlv.  878,  89 
NTS  199. 

46.  Chicago,  etc,  S.  Co.  v.  Clark. 
178  U.  S.  868,  20  SCt  984,  44  L.  ed. 
1099  [rev  92  Fed.  968,  36  CCA  120, 
and  quot  with  approval  Redmond  v. 
Atlanta,  etc.,  Alr-Llne  R.  Co., -129  Ga. 
133,  140,  58  SE  874]  ;  Garbutt  Lumber 
Co.  V.  Wlloox.  6  Ga.  A.  52,  64  SB  291 : 
Bass  Dry  Goods  Co.  v.  Roberts  Coal , 
Co.,  4  Oa.  A.  520,  6]  SE  1134  [dist 
Robinson  v.  Leatherbee  Tie,  etc.,  Co., 
120  Oa.  901,  48  SB  ^80 ;  Mmon 
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ACCORD  AND  SATISFACTION 


[§§  77-78 


ments  of  text  has  do  application  in  respect  of  two 
claimB  which  are  entirely  distinct  and  dependent  on 
different  states  of  facts.  Here,  when  one  claim  is 
disputed  and  the  other  is  not,  payment  and  accept- 
ance of  the  amount  due  on  the  undisputed  claim  in 
full,  satisfaction  of  both  claims  does  not  bar  an 
action  on  the  disputed  claim'  as  there  is  no  snfBoient 
consideration  for  the  agreement.*' 

78]  bb.  Question  as  Affected  by  Offset  Olaimed 
by  Debtor.  By  the  weight  of  authority,  where  the 
debtor  has  an  ofhet  or  elaim  for  damages  against 


the  creditor  which  the  latter  does  not  concede,  bis 
elaim  against  the  debtor,  although  not  disputed, 
except  in  respect  of  the  offset  or  damages  claimed, 
will  nevertheless  be  considered  unliquidated,^  the 
view  being  token  that  there  is  no  material  difference 
between  a  dispute  directly  involving  the  claim  itsel£ 
and  a  dispute  involving  an  offset  against  the  claim; 
that  whatever  may  be  the  ground  of  the  dispute  the 
fact  remains  that  there  is  one.**  There  is,  however, ' 
respectable  authority  which  is  squarely  in  conflict 
with  this  rule;"  and  its  application  is  denied  when 


Hoas,  110  Ga.  403,  36  SE  787;  Carl- 
ton V.  "Western,  etc.,  R.  Co.,  81  Oa. 
631.  7  SB  623]  ;  Neely  v.  Thompson, 
68  Kan.  193,  75  P  117 ;  Fuller  v. 
Kemp,  138  N.  Y.  231,  33  NE  1034, 
20  L.RA  786  and  note;  Komp  v.  Ray- 
mond, 42  App.  Dlv.  32,  68  NYS  909 
[foil  Komp  V.  Raymond,  71  App.  Dlv. 
612,  76  NTS  1018  (rev  on  other 
grounds  176  N.  T.  102,  67  NE  113)1; 
Ravenswood  Paper  Mill  Co.  v.  Dlx,  61 
Misc.  236,  113  NYS  721.  And  Bee 
as  siutainlng  this  doctrine  Infra  f  78. 
But  see  Seattle,  etc.,  R.  Co.  v.  Seattle- 
Tacoma  Power  Co.,  64  Wash.  639, 
116  P  289  (which  contains  expreaslons 
apparently  not  In  harmony  with  the  rule 
stated  in  the  text)  :  Weldner  v.  Stand- 
ard I*.,  eta,  Ins.  Co.,  130  Wla  10,  110 
NW  246  (which  apparently  holds  the 
contrary).  This  decision  proceeds 
upon  the  theory  that  part  payment  of 
a  debt  not  disputed  furnishes  tao  coif>- 
slderation  for  a  release  of  the  whole. 

[a]  ZUnstratlOB. — in  Nassoly  v. 
Tomltnson,  143  N.  T.  326,  42  NE  71S, 
61  AmSR  695.  plajntlft  claimed  a  com- 
mission of  Ave  per  cent  for  selling  de- 
fendant's farm.  Defendant  did  not 
dispute  the  employment  or  the  rendi- 
tion of  the  services,  but  controverted 
the  rate  of  commissions ,  he  conceding 
his  Ilahlllty  for  one  per  cent.  De- 
fendant inclosed  a  check  for  three 
hundred  dollars  to  plaintiff,  that 
being  the  amount  of  the  commissions 
figured  at  the  rate  of  one  per  cent, 
with  a  blank  receipt  reciting  that  It 
was  In  full,  which  he  requested  plaln- 
tlft  to  sign  and  return.  Plaintiff  used 
the  check  and  did  not  sign  or  return 
the  receipt  The  court  held  that  this 
was  an  unliquidated  demand  within 
the  rule,  and  that  it  did  not  become 
a  liquidated  demand,  even  as  to  the 
an^ount  for  which  defendant  conceded 
his  liability;  and,  althowrh  defendant 
received  no  benefit,  having  paid  only 
the  amount  which  he  did  not  dispute, 
yet  it  was  held  that  constituted  an 
accord  and  satisfaction. 

.47.  Ga. — Armour  v.  Ross,  110  Oa. 
403.  36  SB  787  ;  Carlton  v.  "Western, 
etc.,  R.  Co..  81  Ga  531.  7  SE  623.  And 
see  Robinson  v.  L«atherbee  Tie,  etc., 
Co..  120  Ga,  SOI,  48  SE  380. 

III.— Bostrom  T.  Gibson,  111  in.  A. 
467. 

Iowa. — ^Walston  v.  Calkins  Co.,  119 
Iowa  150,  93  NW  49. 

Ky, — Ijouisvllle.  etc.,  R,  Co.  v.  Helm, 
lOff  Ky.  388,  69  SW  323,  22  KyL  964. 

N.  T. — Mance  v.  Hosslngton,  206 
N.  T.  33,  98  NE  206  frev  140  App. 
Dlv.  917.  126  NYS  1130]  ;  Rvan  V. 
"Ward,  48  N.  T.  204.  8  AmR  539  ;  Ivy 
Court  Realty  Co.  v.  Krapp,  79  Mtsc, 
260,  139  NTS  918;  MlntxpV  v.  Su- 
preme Council  A.  L.  H.,  41  Misc.  512, 
85  NYS  23.  And  see  Amer  v.  Folk, 
28  Mine.  508.  69  NYS  532. 

Wash. — Seattle,  etc.,  R.  Co.  v. 
Seattle-Tacoma  Power  Ca,  63  Wash. 
639,  116  P  289. 

See  Sprange  v.  Lee.  [1908]  1  Ch. 
424. 

"The  payment  of  an  admitted  lia- 
bility Is  not  a  payment  of  or  a 
consideration  for  an  alleged  accord  and 
satisfaction  of  another  and  indepen- 
dent alleged  liability."  Mance  v.  Hos- 
slngton,  205  N.  Y.  33,  98  NE  203. 

[a]  Apvlleatlous  of  mla, — (1) 
•"Where  a  servant  is  discharged  before 
the  expiration  of  his  terra  of  service 
and  an  a  condition  of  payment  of  an 
amount   for   services   rendered  con- 


ceded to  be  due  Is  required  to  give  a 
receipt  In  full  of  all  claims  af^nst 
the  employer,  Including  a  claim  for 
damages  for  wrongful  discharge  there 
Is  no  accord  and  satisfaction.  Walston 
v.  F.  D.  Calkins  Co..  119  Iowa  160. 
93  NW  49 ;  Ness  v.  Minnesota,  etc.  Co., 
87  Minn.  413,  92  NW  333.  (2)  Pay- 
ment of  a  rebate  on  cars  absolutely 
due,  evidenced  by  a  receipt  therefor, 
"and  In  full  payment  of  all  claims  to 
date  of  whatever  nature,"  could  Dot 
sustain  a  plea  of  accord  and  satisfac- 
tion of  damages  claimed  arising  from 
delay  in  furnishing  cars  for  the  ship- 
ment of  fruit,  there  \te\nK  no  men- 
tion in  the  receipt  of  the  latter  claim, 
and  there  having  been  no  attempt  to 
settle  or  adjust  it  Armour  v.  Ross, 
110  Ga.  403,  86  SB  787.  (3)  Where 
defendant  was  indebted  to  plaintiff  for 
services  performed  under  an  agree- 
ment for  compensation  la  cash,  pay- 
ment of  the  compensation  due  there- 
under was  not  a  payment  of  .  other 
services  performed  under  a  profit-shar- 
ing agreement,  even  though  plaintiff 
gave  a  receipt  in  full  of  all  demands. 
Mance  v,  Hoasington.  205  N.  T.  33, 
98  NE  403  trev  Judgment  140  App. 
Dlv.  917.   125  NTS  11301. 

48.  III.— Ostrander  v.  Scott,  161  111. 
339,  43  NE  1089.  See  also  Bingham 
v.  Browning.  197  111.  122,  64  NE  317. 

Mich,— Tanner  v.  Merrill.  108  Miah. 
58.  66  NW  664,  62  AmSR  687.  81  LRA 
171. 

Mo. — PoHman,  etc..  Coal,  etc.,  Co.  v. 
St.  Louis,  145  Mo.  651,  47  SW  663  ; 
Missouri,  etc..  Coal  Co.  v*.  Consolidated 
Coal  Co.,  127  Mo.  A.  320,  105  SW 
682;  Andrews  v.  R  W.  Stubbs  Con- 
tracUng  Co.,  100  Mo.  A.  699,  76  SW 
178. 

N.  T.— Uvaldo  Asphalt  Pav.  Co.  v. 
New  Yoric,  99  App.  DlV.  827,  91  NTS 
131. 

R.  1. — Hull  V.  Johnson,  22  R  I.  66, 
46  A  182. 

Vt, — Connecticut  {Itver  Lumber  Co, 
V.  Brown,  68  Vt.  239,  36  A  66. 

See  Fremont  Fdy„  etc.,  Co.  v.  Nor- 
ton, 3  Nebr.  ( Unoff. )  864,  92  NW 
1058  (as  sustaining  this  view). 

[a]  As  oUmtwIm  soEprsMed.  al- 
though the  amount  of  the  creditor's 
claim  Is  not  disputed,  the  fact  that 
the  debtor  claims  to  Iwyentitled  to  an 
offset  renders  the  whole  claim  un- 
liquidated, and  as  bu<^  the  subject  of 
an  accord  and  satisfaction.  Brewster 
V.  Silverstein,  78  Misc.  123,  137  NTS 
912. 

[b]  A  "oousidsration  mdsts  when 
there  is  a  meritorious  controversy  be- 
tween the  parties  as  to  the  amount 
due  in  consequence  of  the  defendant's 
claiming  a  setoff  or  a  maintainable 
counterclaim,"  against  a  debt  the 
amount  of  which  la  conceded.  Per 
Goode,  J.,  In  Missouri,  etc..  Coal  Co. 
V.  Consolidated  Coal  Co.,  127  Ho.  A. 
320,  325,   105  SW  682. 

[c]  Applioatloa  of  mis  ffensrally. 
— Defendant  had  been  selling  agent 
for  plaintiff  who  had  an  uhdisputed 
account  against  defendant  for  receipts 
from  sales  of  goods  by  him.  There 
was,  however,  a  controversy  as  to 
whether  defendant  was  entitled  to  be 
allowed  a  certain  amount  as  commis- 
sions. Defendant  Sent  plaintiff  a  check 
for  the  amount  of  the  account  less 
the  amount  of  the  commissions  claimed 
In  full  satisfaction  of  the  account. 
The  check  was  accepted  and  the  court 
lield  that  there  was  a  valid  accord 


and  satlsfactiotL-  Ostrander  v.  Scott. 
161  IlT  339,  43  NE  1089. 

[d]  J>ediiotioB  from  parcliaae  prio* 
for  infarior  ftoallty  of  goods  sold. — 

(1)  "Where  coal  of  a  certain  grade  Is 
sold  and  delivered  to  a  purchaser,  and  a 
liquidated  Indebtedness  arises  for  the 
contract  price,  a  settlement  between 
the  parties  whereby  a  portion  of  the 
purchase  price  Is  discharged  by  reason 
of  the  Inferior  quality  of  the  coal  is 
a  valid  accord  and  satisfaction  and 
Is  supported  by  a  sufllclent  considera- 
tion. Missouri,  etc..  Coal  Co.  v.  Con- 
solidated Coal  Co.,  12?  Mo.  A.  320, 
106  SW  682.  (2)  And  where  to  a 
claim  for  a  balance  due  for  goods  acAA 
the  vendee  in  good  faith  asserts  an 
offset  because  of  the  inferior  quality 
of  other  goods  already  paid  for,  the 
claim  is  unliquidated.  Jackson  v. 
Volkening,  81  App.  Dlv.  36,  80  NTS 
1102  [afC  178  N.  T,  662,  70  NE  11011. 

[e]  Olailxa  for  damagvs  for  in- 
fatior  qnallty  of  gooAm  sold  and  fov 
dalar  In  d^vary  makes  the  seller's 
claim  unliquidated,  although  the 
amount  of  the  claim  Itself  is  not  dis- 
puted. Connecticut  River  LAimber  Ca 
v.  Brown,  68  YL  289,  SB  A  66. 

[f]  DedttotlOB  of  rallwar  fare 
from  MrvMlf «  wag—."  Where  de- 
fendant deducted  from  plaintliTB  wages 
the  amount  paid  by  him'  as  railway 
fare  due  plaintiff,  which  sum  was 
claimed  by  plaintiff,  but  payment  there- 
of denied  by  defendant  and  plalntlfl 
accepted  the  amount  so  paid  and  re- 
ceipted In  full  therefor,  ne  was  pre- 
cluded from  maintaining  an  action  for 
the  amount  so  deducted.  Tanner  v. 
Merrill,  108  Mich.  58,  66  NW  664,  62 
AmSR  687,  81  LRA  171. 

[g]  A  ololm  for  damages  for  la- 
Inry  to  the  property  of  the  «mploy«r 
by  the  employee,  in  the  performance 
of  the  services  rendered  under  the 
contract  of  employment,  renders  the 
claim  for  services  unliquidated,  al- 
though there  Is  no  dispute  as  to  Its 
amount,  aside  from  the  offset  claimed. 
Pollman,  etc..  Coal,  etc.,  Co.  v,  St. 
Loula,  145  Mo.  651,   47  SW  663. 

[  h  ]  Deduction  under  llgnldatAd 
damagre  olause_Where  plaintiff  ac- 
cepted a  final  payment  for  street 
cleaning  which  Involved  a  deduction 
under  a  liquidated  damage  clause  In 
the  contract,  and  executed  a  release 
to  defendant,  such  payment  consti- 
tuted an  accord  and  satisfaction. '  al- 
though the  city  conceded  plalntlfTs 
right  to  recover  the  amount  a.etually 
paid,  regardless  of  the  validity  of  the 
liquidated  damage  clause,  until  the 
release  was  Impeached,     uvalde  As- 

Ehalt  Pav.  Co.  v.  New  Tork,  99  App. 
'Iv.   327,   91  NT»  131. 

49.  Hull  v.  Johnson,  22  R.  I.  66,  46 
A  182. 

50.  Demeules  v.  Jewel  Tea  Co.,  103 
Minn,  150,  162.  114  NW  738.  128  AmSR 
315.  14  LRANS  964  ;  Klelnfelter  v. 
Granger,  136  "NTS  485  [aff  136  NTS 
3521. 

In  Demeules  v.  Jewel  Tea  Co.. 
supra,  an  employee  deposited  with  his 
employer  one  hundred  and  fifty  dol- 
lars to  secure  the  faithful  performance 
of  his  duties,  and.  on  the  termination 
of  his  employment,  demanded  Its  re- 
turn, but  the  employer  claimed  a.  miii- 
appropriation  of  eighty-three  dollars 
and  sixty-six  cents,  and  paid  slxty-slx 
dollars  and  thirty-four  cents  by  check, 
reciting  that  It  was  in  full,  leea  the 
money  misappropriated.  The  check 
was  retained  and^sult  brought  for  tho 
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the  offset  relates  to  damages  arising  oat  of  a  different 
transaction  than  the  one  on  whiefa  the  claim  was 

based." 

[$79]  cc  Question  as  Affected  Fact  That 
Contract  on  Which  Claim  la  Founded  Is  in  Writing, 

The  fact  that  a  contract  for  the  payment  of  money 
is  in  'writing  does  not  make  the  claim  a  liquidated 
demand,  so  as  to  render  inoperatiTe  a  settlement  of 
the  claim  for  a  less  amonnt.^ 

80]  (2)  Offer  or  Tender  by  Debtor— (a)  Ne- 
cttsity  for  Imposing  Condition  That  Acceptance  Be 
in  Full  Satisfaction.  The  nature  of  the  offer  or 
tender  by  the  debtor  is  an  important  consideration 
in  determining  whether  there  has  been  an  acceptance 
and  satisfaotion.  It  is  not  absolutely  necessary,  in 
order  that  an  aeeord  and  satisfaetion  may  arise,  for 


the  debtor  to  declare  expressly,  in  connection  with 
his  tender,  that  it  is  meant  to  be  in  full  payment,  for 
circumstauces  may  show  as  conclusively  as  language 
that  this  was  meant  and  that  the  parties  so  under- 
stood the  mattep."  As  otherwise  expressed,  there 
is  no  specified  manner  in  which  the  debtor  must  go 
about  informing  the  creditor  of  the  condition  at- 
tached to  his  offer  of  payment."  Nevertheless,  in 
order  to  constitute  an  accord  and  satisfaction,  it  is 
necessary  that  the  money  should  be  offered  in  full 
satisfaction  of  the  demand,  and  be  accompanied  by 
such,  acts  and  declarations  as  amount  to  a  condition 
that  the  money,  if  accepted,  is  accepted  in  satisfac- 
tion; and  it  must  be  such  that  the  party  to  whom 
it  is  offered  is  bound  to  understand  therefrom  that., 
if  he  takes  it,  he  takes  it  aubject  to  such  conditions." 


difference  It  wma  hdd  that  the  re- 
tntion  of  the  ehedc  did  not  conatl- 
tute  u  accord  anu  satiaf action,  aa  the 
emplojrer  yielded  no  port  ot  his  claim 
ADO  Buffered  no  detriment  by  poyhiB 
(Utly  what  he  admitted  to  be  due.  In 
this  case  the  court  aald:  "The  claim 
was  not  unliquidated  Uk  the  ordinary 
icceptation  ot  the  term.  The  company 
paid,  and  D  accepted  and  applied,  only 
wbat  the  company  conceded  that  It 
owed.  It  therefore  suffered  no  detri- 
ment by  paying  that  amount.  .  .  . 
If  It.  while  conceding  that  It  owed 
tCS.34  only,  had  paid  any  greater  sum 
whatever.  It  would  have  suffered  a 
detriment  by  to  that  extent  yielding  its 
claim.  There  would  have  been  a  con- 
glderatlon  for  the  respondent's  agree* 
ment  to  accept  less  than  he  claimed 
was  due  him." 

In  Klelnfelter  v.  Oranger,  supra,  a 
buyer  accepted  goods  delivered  after 
the  time  flxed  for  delivery  and  sent 
to  the  seller  a  check  for  the  contract 

firice,  less  the  sum  claimed  by  damages 
or  the  delay,  and  notified  the  sefler 
that  the  acceptance  of  the  check 
should  be  deemed  a  settlement  In  full 
of  the  mutual  demands  of  the  parties. 
The  seller  acc^ted  the  check.  Oa 
these  facts  the  court  held  that  there 
was  no  accord  and  satisfaction,  ap- 
parently on  the  theory  that  the  offset 
claimed  did  not  render  the  claim  an 
unliquidated  one.  This  decision.  It 
may  be  noted,  is  squarely  in  confllcb 
with  Jackson  v.  Volkenlng,  81  App. 
riv.  S6,  80  NTS  1102  [aff  in  178  N.  T. 
5S2,  70  NE  1101]  for  facts  of  which 
tee  supra  note  46  [dl.  And  see  Wind- 
rculer  v.  Goodyear  Tire,  etc.,  Co.,  123 
App.  DIv.  424,  110  NTS  1095  (where 
the  same  conclusion  as  that  in  Kleln^i 
filter  V.  Oranger,  supra,  seems  to  have 
been  reached). 

51.  Cartan  Taok^wrry  Co.,  139 
Iowa  588,  117  KW  95S.  And  see  as 
snf>talnfaig  this  view  cases  supra  last 
note  of  X  77. 

so.  Bingham  v.  Browning,  197  HI. 
133.  lis.  84  S17  (where  Ricks.  J., 
raid:  "Practically  all  written  obU- 
eatlons  for  the  payment  of  money  are 
for  a  specific  sum  or  a  sum  that  can 
he  made  specific  by  mere  calculation. 
hut  when  it  comes  to  a  demand  of 
payment  or  adjustment  of  the  debt,  the 
otilliTor  or  payor  may  insist  that  he  has 
palil  more  upon  the  debt  than  the 
hil-ier  has  given  him  credit  for,  or  ts 
entitled  to  offset  or  counter-riemands. 
In  any  of  which  cases  it  could  not  be 
contended  that  because  a  speclflc  sum 
va.*;  stated  In  the  writing  of  one  of 
the  parties  the  claim  was  a  liquidated 
nne,  and  that  any  settlement  between 
th*»  parties,  however  fairly  and  un- 
'•or^ndlngly  made,  by  which  a  leas 
turn  was  paid  by  the  obligor  In  the 
•Tiling  than  it  called  for,  would  not 
he  a  bar  to  the  action  to  the  holder 
of  the  writing,  on  the  ground  that 
tho  whole  sum  called  for  had  not  been 
paid"), 

53.  Borden  v.  Vinegar  Bend  l.um- 
t»r  Co..  7  Ala.  A.  385.  849,  «2  3  24S 
Ht  CycJ  ;  Sanders  v.  Standard  Wheel 
Co..  rtl  Ky.  257,  259,  161  SW  874 
iQOQt  Cyc]  ;   Bahrenburg  v.  Conrad 


S^opp  Fruit  Co.,  lit  Mo.  A.  616..  107 
SW  440;  Perkins  t.  Headley,  49.'Ma 
A.  056. 

[a]  Vov  laatance  a  check  which 
does  not  contain  a  notation  that  it  is 
In  full  may,  upon  being  cashed,  con- 
stitute an  accord  and  satisfaction  If 
it  appears  from  the  evidence  that  the 
conduct  of  the  parties  shows  that  it 
was  tendered  and  reoeived  In  full. 
Stan  V.  Regelln.  147  111.  A.  660. 

64.  Wilson  V.  Wilson,  (Ind.  A.)  96 
NB  791  (where  it  was  further  said, 
that  it  is  sufficient  that  the  debtor  In 
some  tnanner  by  his  acts  and  declara- 
tions should  bring  such  condition  to 
the  creditors'  knowledge.  In  this  case 
it  was  held  that.  If  the  creditor  knew 
that  the  debtor  believed,  when  he 
tendered  a  certain  sum  in  settlement 
of  all  of  his  debts,  that  It  Included 
a  certain  note,  the  creditor's  accept- 
ance of  the  sum  tendered,  with  such 
knowledge,  operated  as  an  a^ord  and 
satlstectlon  of  the  note,  although  that 
fact  was  not  expressly  agreed  between 
the  parties). 

55.  U.  a— McKeeu  v.  Horse,  49 
Fed.  258.  1  CCA  237. 

Ala. — Borden  v.  Vinegar  Bend  Lum- 
ber Co.,  7  Ala.  A.  836,  849,  68  S  245 
tcit  Cyc]. 

Cal. — Lapp-QIfford  Co.  v.  Muecoy 
Water  Co.,  134  P  989  ;  Meyer  v. 
Henry  Cowall  Lime,  etc  Co.,  (A.)  132 
P  611,  612  [Quot  Cyc] ;  Weller  v. 
Stevens,  12  Cal.  A.  779,  782,  108  F 
632  [quot  Cyc]. 

Colo. — Rio  Grande  County  v.  Hob- 
klrk,  13  Colo.  A.  180,  5fl  P  993. 

Qa. — Stewart  v.  Stephens,  7  Ga.  A. 
453.  67  SK  199,  See  also  McLendon 
V.  Wilson,  52  Qa.  41. 

111. — Steldtmann  v.  Joseph  Lang  Co., 
2S4  III.  84,  84  NE  646;  Reid  v.  Mc- 
Millan, 189  111.  411,  69  NE  94S  [aft 
90  111.  A.  431];  Sargent  Lumber  Co. 
V.  Wells  Lumber  Co.,  168  111.  A.  681 ; 
Anson  v.  New  York  L.  Ins.  Co.,  162 
IIL  A.  605  [aff  252  111.  369,  96  NE 
846,  87  LRANS  566]  ;  Johnson  v. 
Mulholand,  159  111.  A.  621;  American 
Forwarding,  etc.,  Co.  v.  Lindsay  Chair 
Ca,  129  111.  A.  548 ;  Horwich  v.  West- 
ern Brewery  Co..  96  111.  A.  162;  Klngs- 
vUle  Preserving  Co,  v.  Frank,  87  III. 
A.  686 :  Lang  v.  Lane.  88  111.  A.  543  ; 
De  Kalb  Imp.  Works  v.  White,  69  III- 
A,  171 

Ind.— Talbotr  v.  Eftiglish,  166  Ind. 
299,  59  NK  857  ;  Pottlltzer  v.  Wesson, 
8  Ind.  A.  472,  85  NB  1080. 

Iowa. — Fulton  v.  Monona  County,  47 
Iowa  682. 

Kan. — Matheney  v.  Gt  Dorado.  82 
Kan.  720,  109  P  lfi«,  28  LRANS  980; 
Neely  v,  Thompson,  68  Kan.  193.  196, 
76  P  117  [quot  Cycl  ;  Asher  v.  Green- 
leaf,  68  Kan.  29,  74  P  633  ;  Harrison 
V.  Henderson,  67  Kan,  194,  200,  72 
P  875.  100  AmSR  386  and  note,  62 
LRA    760    [Clt  Cyc]. 

Ky.— Sanders  v.  Standard  Wheel  Co., 
151  Ky.  -257,  259,  151  SW  674  [quot 
Cyc]. 

Mass. — Tompkins  v.  Hill,  145  Mass. 
879,  14  NE  177. 

'  Mich. — Proctor  v.  Hobart  M.  Cable 
Co.,    146    Mich.    503,    108    NW  992; 


Cooley  V.  Kinney,  119  Mich.  877,  78 
NW  i88. 

Minn.— Hlllsstad  T.  Lee,  91  Minn. 
885,  SS8.  97  NW  1056  [dt  Cycl.  See 
Hameasy  v.  St.  Paul  City  B.  Co., 
65  Minn.  18.  67  NW  686.  ■ 

Mo. — Potlman,  eta.  Coal,  etc.,  Co,  t. 
St.  Louis,  146  Mo.  661.  47  SW  688; 
Bahrenburg  v.  Conrad  Schopp  KVult 
Co.,  128  Mo.  A.  626,  107  SW  440; 
Perkins  V.  Headley,  49  Mo.  A.  666. 

Nebr, — Canadian  Fish  Co.  v.  Mc- 
Shane,  80  Nebr.  561,  114  NW  694,427 
AmSR  791,  14  LRANS  443  :  Beckman 
V.  Birchard,  48  Nebr.  805,  67  NW  784: 
Treat  v.  Price,  47  Nebr.  834,  66  NW 
834 ;  Tompkins  v.  Batu,  11  Nebr.  147, 
7  NW  747.  88  AmR  861 ;  Fremont  Fdv., 
etc.,  Co,  v,  Norton,  8  Nebr,  (Unoft.) 
804,  92  NW  1068. 

K.  J. — Rose  v.  American  Paper  Co., 
88  N.  J.  L.  707,  709,  86  A  864  [clt 
Cyc]. 

N,  T. — Barnes  Vacuum  Brake  Co.  v. 
Prosser,  157  N.  Y.  289,  61  NE  986; 
Fuller  V.  Kemp,  188  N.  Y.  231,  38  NB 
1034,  20  LRA  785  and  note;  Wlnd- 
miiller  v.  Ooodyeer  Tire,  etc.,  Co.,  128 
App.  Dlv.  424.  107  NYS  1096  :  Bowery 
Bay  BIdg.,  etc.,  Co.  v.  Rosslter,  118 
App.  Div.  662,  99  NYS  922;  Bloom- 
Ington  Mtn.  Co.  v.  Brooklyn  Hygienic 
Ice  Co.,  68  App.  J>lv.  66,  68  NTS  699 
[aff  171  N.  Y.  673,  64  NE  1118]; 
Freiberg  v.  Moffett,  91  Hun  17,  88 
NYS  96 ;  Federal  Printing  Co.  v.  Gar- 
rick  Press,  61  Misc.  66.  99  NYS  809: 
Kruger  v.  Geer,  26  Mlsa  772,  66  NTS 
1015 :  Strock  v.  Brigantine  Transp. 
Co.,  23  Misc.  868,  61  NYS  827  ;  Show 
V.  Reichman,  Z8  Misc.   234,   41  NYS 

f87  :  Wllkesbarra  Realty  Co.  v.  Atkins, 
42  NYS  824:  Ramapo  Fdy.,  e|c., 
Works  V.  Carey.  118  NTS  10;  West 
Side  Laundry  Co.  v.  Calumet  Hotel 
Co.,  103  NTS  820;  Levi  Cotton. Mills 
Co.  V.  Fried,  102  NTS  802 ;  Stratton 
v.  Hunt  Sullivan  Co.,  100  NTS  848, 
847  [quot  Cyc], 

N.  C. — ^Thomas  v.  Owim,  131  N.  C. 
480,  42  SB  904;  Petit  V.  Woodlief,  116 
N.  C.  120.  SO  SB  208. 

Pa. — Socleta  Anonyme,  etc.,  v.  Loeb, 
239  'Pa.  264.  88  A  798;  Amsler  v. 
McClure,  238  Pa.  409.  86  A  294  : 
Zlegler  v.  McFarland.  147  Pa.  607,  28 
A  1045  :  Polln  v.  Welsbrot,  62  Pa. 
Super.  312 :  Alfred  M.  Slocum  Co,  v. 
St.  Clair,  52  Pa.  Super.  98;  Bernstein 
V.  Hirsoh,  33  Pa.  Super.  87 ;  West 
Point  Cotton  Mills  v.  Blythe,  29  Pa. 
Super.  642. 

Vt.— Van  Dvke  v.  Wilder,  66  Vt. 
579,  29  A  1016;  Boston  Rubber  Co. 
V.  Peerless  Wringer  Co..  68  Vt.  561, 
5  A  407 ;  Towsle©  v,  Healey,  S9  Vt. 
522 :  Prestoe  v.  Grant,  84  Vt.  201 ; 
Brigham  v.  Dana,  29  Vt.  1 ;  Gassett 
tf.  A'ndover,  21  Vt.  342. 

Wash. — Seattle,  etc.,  R.  Co.  v. 
Seattle-Tacoma  Power  Co.,  63  Wash. 
639,  116  P  289. 

"The  tender  of  a  sum  less  than  the 
contract  price.  In  settlement  of  a  dl.i. 
puted  claim,  must  be  accompanied 
with  a  statement,  not  which  may  be 
understood  by  the  creditor  at*  intended 
to  be  in  full  settlement  and  satis- 
faction of  the  claim,  but  which  must 
be  so  undemo^^b^^h^^^.Jge 
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[f  82]  (c)  W^Ter  1)y  Debtor  of  Condition  on 
'WUch  Offer  Is  Hade.  Although  the  debtor  has 
made  his  tender  conditional  on  acceptance  in  full 
satisfaction  of  a  larger  disputed  claim,  he  may 
nevertheless  waive  the  condition  and  consent  to  the 
creditor  receiving  it  on  his  own  terms/^  and  when 
he  does  so  acceptance  of  the  amount  tendered  does 
not  operate  as  a  satisfaction  of  the  claim.^  Never- 
theless when  a  tender  of  the  character .  under  con- 
sideration has  been  made,  and  the  amount  tendered 
or  retained,  the  intent  to  waive  the  condition  must 
clearly  appear  in  order  to  avoid  the  operation  of 
the  rule  relating  to  acceptance  o^  a  conditional 
tender." 


Idea  to  tbie  party  to  whom  the  tender 
was  made  that  It  waa  offered  upon  the 
condition  that  If  he  took  It  he  did 
so  in  satlafaction  of  the  note.  Preston 
V,  Grant,  34  Vt  201.  (2)  Where  an 
employer  discharged  an  employee  hired 
for  a  fixed  term  before  the  terminal 
tion  thereof,  a  letter  authorizing  the 
employee  to  draw  for  salary  ,up  to 
the  time  -of  discharge  and  stating, 
"We  herewith  consider  our  contract 
with  you  diacbarged,"  does  not  put 
the  employee  on  notice  that  he  could 
only  accept  payment  of  the  money 
due  him  on  condition  that  he  agreed 
with  the  statement  that  the  contract 
was  In  fact  canceled.  Stewart  v. 
Stephens.  7  Oa.  A.  4^3.  67  SE  199. 
(S)  Payment  of  part  of  the  face  of 
an  unaccepted  draft  by  the  drawee, 
accompanied  by  a  statement  that  be 
owes  no  more  than  the  amount  paid 
and  'Will  pay  nothing  further,  will 
not  suivort  a  plea  of  accord  and  sat- 
isfaction, althouKb  the  drawer  bas  ac- 
cepted the  payment.  CrlDy  v.  'Ruyle, 
87^  Nebr.  587,  127  NW  261. 

n.  ni. — ^Haxwell-BrlBcoe  .Chicago 
Co.  V.  McVoy,  168  111.  A.  8M;  White 
Walnut  Coal  Co.  v.  Crescent  Coal, 
eta,  Mln.  Co.,  163  HI.  A.  353  [aft 
264  111.   868.   98  609];  Lang  v. 

Lane,   83   I1L  A.  648. 

Iowa. — Perm  V.  Cathcart,  115  Iowa 
653,  89  NW  12. 

N.  T. — Nassoly  v.  Tomlinson,  148 
N.  T.  326,  42  NE  715,  61  AmSK  895. 

N.  C. — torewry-Hughes  Co.  v.  Davis, 
161  N.  C.  295,  66  SB  189. 

Vt.— Gassett  v.  Andover,  21  Vt.  842. 

[a]  Tims  "If  the  party  who  ten- 
dered the  payment.  In  whatever  form, 
shows  by  his  subsequent  behavior  that 
h9  does  not  Insist  on  the  condition 
originally  attached,  to  wit:  that  It 
be  received  in  full  satisfaction,  and 
by  still  later  conduct,  after  he  knows 
the  payment  has  been  applied  by  the 
creditor,  shows  that  he  regards  the 
matter  as  still  awaiting  adjustment, 
•no  accord  and  satisfaction  ought  to 
be  presumed  in  his  favor."  Per  Ooode, 
J.,  In  Beattle  Mfg.  Co.  v.  Heinz,  120 
Mo.  A.  465,  478.  97  SW  188, 

73.  Beattle  Mfg.  Co.  v.  Heinz,  129 
-Mo.  A.  466.  97  SW  188;  Drewry- 
Hughes  Co.  V.  Davis,  151  N.  C.  296. 
66  SE  139.  And  see  Amer  v.  Folk,  28 
Misc.  508,   69  NYS  632. 

73.   See  cases  infra  this  note. 

[a1  Vaots  held  not  to  ooturtttnta 
inlv«r^<l)  The  fact  that  a  debtor 
who  has  tendered  a  check  In  full  sat-. 
Isfactlon  makes  no  formal  objection  to 
a  statement  of  the  creditor  that  there 
Is  still  a  balance  due  him,  beyond 
saying  that  he  did  not  owe  more  than 
the  amount  of  the  check,  does  not 
constitute  a  waiver  of  the  condition 
so  as  to  prevent  the  retention  of  the 
check  from  constituting  an  accord  and 
satisfaction.  Canton  Union  Coal  Co. 
V.  Parlln.  etc,  Co..  215  III.  244,  74  NE 
244,  106  AmSR  162.  (2)  So  failure 
of  the  debtor  to  reply  to  a  letter  of 
the  creditor  stating  that  he  has  cred- 
ited him  with  the  amount  remitted, 
but  would  not  accept  it  In  full  pay- 
ment, Is  not  a  waiver  of  the  condi- 
tion rCunnlngham  Comm.  Co.  v. 
Rauch-Darragh  Oraln  Co.,  98  Ark. 
2(9.  186  sir  8Slj  Seeds,  etc.,  Co.  v. 
Conger.  81  Oh.  St  IH,  98  NE  892, 


32  LRAN8  880),  (8)  as  such  letter 
Indicates  that  the  amount  paid  would 
not  be  returned  in  any  event  (Cunning- 
ham Comm.  Co.  v.  Rauch-Darragh 
Grain  Co.,  98  Ark.  269,  136  SW  831). 
(4)  It  has  also  been  held  that  the 
fact  that  the  debtor  may  have,  upon 
the  demand  of  the  creditor,  after  re- 
ceipt by  the  latter  of  a  check  offered 
as  payment  In  full,  agreed  to  furnish 
a  further  Itemized  statement  of  ac- 
count, does  not  have  the  effect  of 
withdrawing  the  offer  made  by  the 
debtor  of  tl^  check  aa  a  full  settle- 
ment Johnston  v.  Burnett,  17  Cat 
A.  497,  120  P  436. 

[b]  racts  ImU  to  ooaatltnta 
vrtAvmr. — On  the  other  hand.  If  the 
creditor  writes  that  he  would  not  ac- 
cept the  check  In  full  payment  but 
would  return  it  if  intendea  as  such, 
and  that  he  would  hold  It  until  a  cer- 
tain date^  to  enable  the  debtor  to  reply, 
the  latter  by  remaining  silent  after 
receipt  of  the  letter  waives  the  con- 
dition. Bauh  V.  Wolf,  69  Hlac.  419, 
110  NTS  988. 

7^  TJ.  S.— UcKmu  v.  Morse,  49 
Fed.  268,  1  CCA  287. 

Ala. — Borden  v.  Vinegar  Bend  Lum- 
ber Co.,  S  Ala.  A.  364,  66  8  776. 

Aria. — Simms  v.  Hampson,  2  Ariz. 
238,    12    P  686. 

Cat — Welter  v.  Stevens,  12  Cal.  A. 
779,  108  P  532. 

Colo. — Beach  V.  Schroeder,  47  Colo. 
312.  107  P  271 :  IJi  «>lata  County  v. 
Dumell,  17  Colo.  A.  85.  66  P  l573: 
Rio  Grande  County  v.  Hobklrk,  l3 
Colo.  "A-  180,  66  P  993. 

Ga. — Rhodes,  etc.,  Co.  v.  Outcault 
Adv.  Co.,  136  Ga.  616,  69  SE  705; 
McLendoh  v.  Wilson.  52  Ga.  41. 

IlL— Richelieu  Hotel  Co.  v.  Inter- 
national Military  Encampment  Co.,  140 
III.  248,  29  NE  1044.  33  AmSR  234 
raff  41  111.  A.  268]';  HlRglns  v.  Halll- 
ean,  46  III.  173  ;  Economy  Coal,  etc., 
Co.  v.  Bracewell,  78  111.  A.  335. 

Ind. — Klstler  V.  Indianapolis,  etc,  R. 
Co.,  88  Ind.  480  ;  Western  Union  Tel. 
Co.  V.  Buchanan,  35  Ind.  429,  9  AmR 
744  ;  Kepler  v.  Jessup,  11  Ind.  A.  241, 
37  NE  656,  88  NE  826. 

Iowa. — Fulton  v.  Monona  County,  47 
Iowa  622. 

Ky, — Sanders  v.  Standard  Wheel  Co., 
151  Ky.  257.  259,  161  SW  674  Iquot 
Cyc]. 

Me. — Wellington  v,  Monroe  Trotting 
Park  Co.,  90  Me.  496,  38  A  543. 

Mass. — Atty.-Gen.  v.  Supreme  Coun- 
cil A.  L  H.,  196  Mass.  161,  81  NE 
966  ;  Folsom  v.  Ballou  Banking  Co., 
160  Mass.  561.  36  NE  469  ;  Grlnnelf 
V.  Spink,  138  Mass.  25 ;  Harrlman  v, 
Harriman,  12  Gray  841 ;  Donohue 
V.  Woodbury,  e  Cush.  148 ;  Tuttle  v. 
Tuttle,  12  Mete.  861,  46  AmD  701. 

Mich. — Pease  v.  Saginaw,  126  Mich. 
436,  85  NW  1082 ;  ^Iklnson  V.  Long 
Rapids  Tp.,  74  Mich.  68,  41  NW  861. 

Minn. — Marion  v.  Helmbach,  62 
Minn.  214,  64  NW  886. 

Mo. — Hensley  v.  Stlx,  113  Mo.  A. 
162,  88  SW  108. 

N.  T. — Eames  Vacuum  Brake  Co.  v. 
Prosser.  167  N.  T.  289,  51  NE  986; 
Serat  v.  Smith,  61  Hun  36,  16  NTS 
330  ;  Peo.  v.  Hamilton  County,  66  Hun 
469,  10  NYS  88  [aff  127  N.  Y.  664, 
27  NE  867] :  Peo.  v.  CorUand  County. 
68  Barb.  ISII ;  Geary  v.  Page.  9  Btntw. 


[$  S3]  (S)  Acceptance  in  Saticfaetioii  by  Cred- 
itor— (a)  Necessity.  In  order  that  the  payment  of 
a  smaller  sum  than  demanded  shall  operate  as  a  sat- 
isfaction of  the  claim  it  must  be  accepted  as  such." 
Where  a  person  accepts  a  tender,  but  not  in  full  of 
all  demands,  this  acc^tanee  will  not  conclude  him 
from  claiming  more.'°  This  is  so  even  thongh  a 
receipt  in  full  be  given,  unless  there  is  a  positive 
agreement  to  receive  the  amount  paid  in  full  dis- 
charge of  the  debt,'*  and  a  fortiori  where  such  re- 
ceipt is  given  upon  the  express  agreement  that  the 
creditor's  right  to  recover  any  balance  due  shall  not 
be  affected  by  the  receipt  but  shall  surrive  its 
delivery.'* 

290:  Hacby  v.  Henes,  46  Misc.  866,  90 
NTS  461 :  Levenson  v.  Glllen  Pub.  Co., 
30  Misc.  464,  68  NYS  472  ;  Wllkes- 
barre  Realty  Co.  v.  Atkins,  142  NYS 
324 :  Ramapo  Fdy.,  etc,  v.  Carey,  113 
NYS  10  -  Pea  v.  Cortland  County,  40 
HowPr  68. 

N.  C. — Colvard  V.  Carolhia.  etc.  B. 
Co..  161  N.  C.  522,  66  SE  670. 

Vt— Preston  v.  Grant,  84  Vt  201; 
Wllley  v.  Warden,  27  VL  666. 

Wash. — Seattle,  etc  R.  Co.  v. 
Seattle-Tacoma  Power  CO..  68  Wash. 
639,  116  P  289. 

N.  B. — Crockett  v.  Macfarlane,  33 
N.  B.  29. 

See  Albert  v.  Citizens*  Bank,  6  La. 
Ann.  720. 

[a]  TIM  «x«o«tpt,  la  part,  to  ■ 
bailor,  of  damaMs  sutalnad  »om 
th»  segllgMuw  of  a  iMdlae  will  not 
preclude  a  recovery  of  the  balance, 
in  the  absence  of  an  agreement  to  the 
contrary.  Motley  Ca  v.  Southern 
Finishing,  etc.,  Co..  12<  N.  C.  339, 
86  SB  «01.. 

J:b]  Xttadar  tetiK  of  amonnt  m- 
yd^Where  the  board  of  super- 
visors of  a  county  allows  a  claimant 
so  much  In  full  of  bis  claim,  which 
Is  tendered  to  him,  and  he  takes  it, 
but  refuses  to  take  it  in  full,  and 
tenders  it  back  and  the  board  refuses 
to  receive  it,  there  Is  no  accord  and 
satisfaction.  Peo.  v.  Cortland  Coun- 
ty. 40  HowPr  (N.  Y.)  63. 

75.  Higglns  v.  Halllga^  46  IlL 
173;  Sanders  v.  Standard  Wheel  Co., 
^1  ^Ky.  267,  289,  Ifil  SW  674  Cauot 

[a]  When  a  psraon  assarts,  mt 
the  time  a  payment  Is  mads  to  hlzn, 
that  it  Is  not  in  fnll  satlsfaotlonUf 

what  Is  due  blm,  he  will  not  bo 
estopped  from  afterward  recovering 
the  balance.  -  Economy  CoaL  etc,  Co. 
v.  Bracewell,  78  IlL  A.  336. 

[b]  Xeavlng  balanos  with  orsdl- 
tOT. — If  a  person,  on  being  discharged 
by  hla  employer  before  the  expira- 
tion of  the  period  for  which  he  had 
contracted  to  serve,  asks  for  a  state- 
ment of  hla  account,  which  being 
furnished  to  him  be  draws  out  the 
amount  due  to  faim  up  to  that  time, 
except  a  small  balance  which,  under 
legal  advice,  he  allows  to  remciln, 
"saying  nothing  to  defendant  at  the 
time  about  said  settlement  or  his 
reason  for  leaving  said  balance,  and 
keeps  said  account  in  his  possession, 
this  Is  not  a  waiver  of  nis  rights 
under  the  contract;  it  Is  nbt  a  re- 
lease, nor  an  accord  and  satisfaction." 
Burkham  v.  Daniel,  6fi  Ala.  604,  605. 

76.  Kepler  v.  Jessup,  11  Ind.  A. 
241,  87  NE  665.  88  NB  826.  Aiid  see 
Mltterwallner  v.  Supreme  Lodge  K. 
&  L.  G.  S.,  108  App.  Div.  70.  sfNTS 
1090. 

77.  Komp  V.  Raymond.  175  N.  Y. 
102,  67  NB  118  rdlst  Nasaoty  v.  Tom- 
linson, 148  N.  T.  836,  42  NE  716,  51 
AmSB  696:  Fuller  v.  Kemp,  138  N.  Y. 
231,  88  NB  1084,  20  LRA  785,  and 
quot  with  approval  the  statement  In 
Bames  Vacuum  Brake  Co.  v.  Prosser. 
167  N.  Y.  2S9,  299,  61  NB  886,  that 
"in  the  Fijller  and  Nassoly'  cases  th« 
doctrine  of  accord  end  satisfaction 
was  carried  to  the  extreme  limit,  and 
it  Is  not  our  purpose  to  Curther  •x." 
tend  the  rule"f. 
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ACCORD  AND  SATISFACTION 


[1C.J.]  561 


84]    Oil  Whftt  Oonstitntes— aa.  In  OmoraL 

The  mere  fact  that  the  creditor  receivefl  less  than 
the  amom^  of  his  claim,  with  knowledge  that  the 
debtor  claims  to  be  indebted  to  him  only  to  the 
extent  of  the  pigment  made,  does  not  necessarily 
establish  an  accprd  and  satisfaction.^^  Neverthe- 
less it  is  elementary  law  that  a  debtor  has  the  right 
to  attaeh  to  a  tender  sueh  lawful  condition  as  he 
pleases.*"   And  therefOTe  where  a  sum  of  money  is 


tendered  in  satisfaction  of  the  claim,  and  the  tender 
is  accompanied  with  such  acts  and  declarations  as 
amount  to  a  condition  that  if  the  money  is  accepted 
it  is  accepted  in  satisfaction,  and  ^nch  that  the  party 
to  whom  it  is  offered  is  bound  to  understand  there- 
from that  if  he  takes  it  he  takes  it  subject  to  such 
condition,  an  acceptance  of  the  money  offered  con- 
stitutes an  accord  and  satisfaction,"*  in  the  absence 
of  firand,  impoution,  or  mistake.*^  And  this  is  so 


78.  Cal. — Mayer  Henry  Co  wall 
Lime,  etc.,  Co,  (A.)  1S2  F  811,  612 

(quot  Cycj. 

Kan. — Neely  t.  Thotntisoa,  68  Kan. 
191,  19&,  75  P  117  [quot  Cyc]. 

Ho. — Perklna  v.  ueadley,  4it  Mo. 

X  see. 

N.  T. — Str&tton  v.  Hunt-SuUivan 
Co,  100  NTS  846,  847  [quot  Cyc]. 

Fa. — Soclete  Anonyme,  etc.  v.  Loeb, 
239  Pa.  264,  86  A  798;  Amsler  v. 
UcClur^238  Pa.  40S,  86  A  294. 

[a]  nu  where  a  master  placed 
In  a  servant's  pay  envelope  a  less 
sum  tban  was  due,  claiming  a  right 
to  a  d«ductlc»i  tor  materials  broken 
by  the  servant,  and  on  the  servant's 
request  for  the  balance  It  was  ro- 
fused,  and  he  stated  that  he  would 
have  some  other  p^son  get  it  for 
htm.  and  the  master  said,  "Go  ahead 
and  do  to,"  and  the  servant  took  the 
envelope  and  money  and  left,  there 
was  no  accord  and  satisfaction. 
Stratton  v.  Hunt-SulUvan  Co.,  100 
NVS  846. 

79.  Cunningham  v.  Standard  Constr. 
Co.,  184  Ky.  1«8.  119  SW  765; 
Cooper  V.  Taxoo,  etc,  K.  t  Co.,  82 
Uiss.  684,  SS  S  .162;  Bernstein  v. 
Hirsh,  B3  Pa.  Super.  87.  And  see 
Waahifigton  Natural  Gas  Co.  v.  John- 
son, 12S  Pa.  B76,  16  A  799.  10  AmSR 
fi53;  and  oases  In  following  note. 

80.  U.  8. — Chicago,  etc..  R.  Co. 
V.  Clark.  178  U.  STSSS.  20  SCt  924. 
44  L..  ed.  1099. 

Ala. — ^Hand  Lumber  Co.  r.  HalL  147 
Ala-  561.  564,  41  8  78  [oil  Cyc}.  Com- 
pare  Rxiach  v.  WArren-Xteefey.  IBl 
Ala-  392,  44  8  103.. 

Ark. — Barham  v.  Klzzia,  100  Ark. 
251,  140  SW  6:  Cunningham  Coram. 
Co.  V.  Rauch-Darragh  Grain  Co.,  98 
Ark.  269.  135  SW  831;  Barham  v.  De- 
light Bank,  94  Ark.  lbs,  126  BW  394, 
27  L.HAXS  439  ;  Springfield,  etc,  B. 
Co.  V.  Allen,  46  Ark.  217. 

Colo. — Berdell  v.  Blssell,  6  Colo. 
162. 

Conn. — Pogll  v.  Boody,  76  Conn. 
194,  196,  56  A  626  [cit  Cyc];  Potter 
V.  Douglass,  44  Conn.  641;  Bull  v. 
Bull,  43  Conn.  455. 

D.  C. — Andrews  v.  Haller  Wall  Pa- 
per Co.,  32  App.  892.  16  AnnCas  192 
and  note. 

Fla. — Sanford  V.  Abrams.  24  Fla. 
181,  2  S  373.  , 

Ga. — Redmond  v.  Atlanta,  etc.,  Alr- 
Line  R.  Co.,  129  Ga.  133,  68  SB  874; 
Wilcox  V.  Rogers,  (A.)  79  SE  219. 

111. — Snow  V.  Grleshelmer,  220 
IlL  106,  77  NE  110  [cit  Cyc] ;  Canton 
Union  Coal  Ca  v.  Parlln,  etc.,  Co., 
215  IlL   244,  74  143,   106  AmSR 

162;  Bingham  v.  Browning,  197  111. 
122,  64  NE  817;  Lapp  V.  Smith,  183 
IIL  17»,  56  NB  717;  Ostrander  v. 
Scott.  161  IlL  889,  43  NB  1089;  La- 
frentx  v.  Gavanagh.  166  IlL  A.  306; 
Anson  v.  New  York  L.  Ins  Co»  162 
IIL  A.  506  [aff  262  IlL  869,  96  NE 
316,  87  LJ1AN8  ESS];  Black-Claw- 
5on  Oo.  T.  Carlyle  Paper  Co.,  ISS  III. 
A,  61-;  Northwestern  TraTeling  Men's 
Assoc  T.  Crawford.  126  111.  A.  468 
[aff  226  IIL  ST^O  NE!  736,  10  LRANS 
264]:  George  W.  Linn  Co.  v.  Harris, 
lis  111.  A.  S;  Lang  v.  Lang,  88  IIL  A. 
543;  Rumsey  v.  Barber,  78  111.  A. 
88:  Off  V.  Inderrleden  Co.,  74  111.  A. 
105. 

Ind.— Talbott  V.  English,  156  Ind. 
299,  59  NE  867;  Hutton  v.  Stoddart, 
83  Ind.  539;  Wilson  v.  WUson,  (A.) 
96  NE  791. 

Iowa. — Sparks  v.  Spauldlng  Mfg. 
Co,.  139  NW  1088,  Iftfi  Cdt  CycJ: 
Beaver  v.  Porter,  189  Iowa  il,  48, 105 
[1  C.  J.— 36] 


NW  846  [cit  Cycl;  ^Ck  Hotel 
Owners'  Mut.  F.  Ins.  Co.,  89  Iowa 
200,  66  NW  488. 

Kan. — Neely  v.  Thompson,  68  Kan. 
193,  19B,  76  P  117  [quot  Cyc]. 

Ky. — Cunningham  v.  Standard 
Constr.  Co.,  lU  Ky.  198,  119  SW  765. 

Me. — Chapin  v.  Little  Blue  School, 
110  Me.  416.  86  A  838:  Richardson  v. 
Taylor,  100  Me.  175,  60  A  796;  Ander- 
son V.  Standard  Granite  Co..  82  Me^ 
429,  43  A  21,  69  AmSR  522. 

Mass. — ^Donohue  v,  Woodbury,  6 
Cush.  148,  52  AmD  777. 

Minn. — Weber  v.  Ramsey  County, 
93  Minn.  320,  101  NW  296;  HiUestad 
v.  Lee,  91  Minn.  836,  97  NW  1065; 
Marion  v.  Heimbach,  62  Minn.  214,  64 
NW  886;  Truax  v.  Miller,  48  M.W 
62,  50  NW  935. 

Miss. — Cooper  v.  Tacoo,  etc..  R. 
Co.,  82  Miss.  684.  836,  35  8  162  [auot 
Cyc};  Darrlll  v.  Bodda,  78  Miss.  912, 
30  S  4. 

Mo. — McGregor  v.  Ware  Constr. 
Co.,  188  Ma  611,  87  8W  981;  Poll- 
man,  etc..  Coal,  eta,  Co.  V.  St.  Louis, 
146  Mo.  661,  47  SW  668;  Adams  v. 
Helm,  66  Mo.  471;  Arnold  t.  Railway 
Steel  Soring  Co..  147  Mo.  A.  461,  128 
SW  796:  Balirenbur«  v.  Conrad 
Schopp  Fruit  Co.,  128  Mo.  A.  526, 
107  SW  440;  LIghtfoot  v.  Hurd,  113 
Mo.  A.  612,  88  SW  128;  Cornelius  v. 
Rosen,  111  Mo.  A.  619.  86  SW  600; 
St.  Joseph  School  Bd.  v.  Hall,  72  Mo. 
A.  403;-/  Maack  v.  Schneider,  61 
Mo.  A.  92;  Perkins  v.  Headley,  49 
Mo.  A.  556:  Deutmann  v.  Kllpatrlck, 

46  Mo.  A.  624. 

Nebr. — T.  M.  Partridge  Lumber  Co. 
v.  Phelps-Burruss  Lumber,  etc.,  Co., 
91  Nebr.  396,  136  NW  65;  CrlUy  v. 
Ruyle,  87  Nebr.  367,  127  NW  251: 
Chicago,  etc.,  R  Co.  v.  Buckstaff,  65 
Nebr.  834,  91  NW  426;  Treat  v.  Price, 

47  Nebr.  875,  66  NW  834. 

N.  T. — Nassoly*  v.  Tomllnson,  148 
N.  Y.  326.  42  NE  716,  51  AmSR  695 
[rev  28  NTS  1129]:  Fuller  v.  Kemp, 
138  N.  Y.  231,  38  NB  1084,  20  LRA 
785  and  note;  Kauh  v.  Wolf,  69  Misc. 
419,  110  NYS  923;  Dunn  v.  Whalen, 
120  App.  Dlv.  729,  106  NYS  688;  Lo- 
gan V.  Davidson,  18  App.  Dlv.  363, 
45  NYS  961  [aff  162  N.  T.  624,  67  NB 
1115]:  Freiberg  v.  Moffett,  91  Hun 
17,  36  NTS  95;  Reynolds  v.  Empire 
Lumber  Co.,  86  Hun  470,  83  NYS  111; 
Hills  V.  Sommer,  53  Hun  392,  6  NTS 
4  69 :  John  J.  Daly  Iron,  etc.,  Co.  v.  U.  S. 
Metal,  etc.,  Co.,  76  Misc.  578,  137  NTS 
150;  Auerbnch  v.  Curie,  126  App,  Div. 
836.  Ill  NYS  827;  Schwarts  v.  Hlrsh. 
66  Misc.  618,  107  NYS  796.  But  see 
Brown  v.  Symes,  88  Hun  159,  81  NYS 
629;  Geary  v.  Page.  9  Bosw.  2t0; 
Vorhls  V.  Bllas,  66  NYS  184. 

N.  G.-^4ydlett  v.  Brown,  158  N.  C. 
884,  69  8E  243. 

Oh. — Seeds  Grain,  etc.,  Co.  Con- 
ger, 88  Oh.  St.  169,  98  NE  892,  82 
LRAN8  880. 

Pa.— Smith  v.  Cohn,  170  Pa.  182, 
88  A  666;  Washington  Natural  Gas 
Co.  v.  Johnaoh,  123  Pa  676,  16  A 
799,  10  AmSR  663;  Bernstein  v. 
Hirsch,  33  Pa.  Super.  87! 

Tex.— Crlstler  v.  Williams.  (Civ. 
A.)  130  SW  608. 

Utah.— Roach  v.  Ollmer,  8  Utah 
389,  4  P  221. 

Vt.— Vermont  State  Baptist  Con- 
vention V.  Ladd,  68  Vt.  96,  ,4  A  634; 
Ohilds  T.  Mlllvme  Mut.  M.  ft  F.  Ins. 
Co.,  66  Vt.  609;  Bromley  V.  School 
Dlst.  No.  6,  47  Vt.  381;  Towslee  v. 
Healey,  89  Vt.  522;  Preston  v.  Grant, 
84  Vt.  201:  McDanlels  v.  Rutland 
Bank,  89  Vt.  880,  70  AmD  409;  Cole 


V.  Champlain  Transp.  Co.,  26  Tt  87; 
McDanlels  v.   Lapham,  21   Vt.  222; 
McOlynn  v.  Billings,  16  VL  329. 
N.  B. — Nash  V.  Dever,  11  N.  B.  104. 

[a]  Indorsing-  draft  toz  oolleotlon. 
—•where  a  claim  is  In  dlniute  and 
the  debtor  'tenders  a  draft  to  the 
creditor  to  be  taken  by  him  on  sign- 
ing a  receipt  that  such  amount  was 
"in  full  payment  and  compromise 
settlement  of  all  claims  and  de- 
mands," the  creditor's  Indorsement  of 
the  draft  on  leaving  It  with  the  bank 
for  collection  is  in  effect  an  accep- 
tance thereof  upon  the  condition  un- 
der which  it  was  tendered,  although 
the  receipt  was  not  signed.  Kleck  v. 
Hotel  Owners'  Mut.  F.  Ins.  Co.,  89 
Iowa  200,  56  NW  438. 

[b]  Beierratlon  of  right  to  apply 
for  reoonsldexation  of  claim. — Where 
a  claim  Is  In  dispute  and  the  debtor 
tenders  a  less  amoimt,  which  la  ac- 
cepted and  a  receipt  in  full  given, 
this  constitutes  an  accord  and  satis- 
faction, although  at  the  time  of  such 
transaction  the  eredlter  asked  If  he 
might  apply  to  the  full  board  of  the 
debtor's  directors  for  a  further  al- 
lowance.  and  was  told  that  he  ml^t. 
Green  v.  Rochester  Iron  ISlg.  Co.. 
1  Thomps.  &  C.  (N.  T.)  6. 

[c]  Aoomtanoe  of  part  of  oogutfO- 
enrtlom  tendneO^Where  the  debtor 
offers  a  check  and  notea  in  satis- 
faction of  a  disputed  claim  acceptance 
by  the  creditor  of  the  check  carries 
with  It  the  acceptance  of  the  notes. 
The  creditor  cannot  retain  the  check 
and  return  the  notes,  and  sue  for  the 
balance  of  hia  claim.  Lapp  v.  Smith, 
183  IIL  179,  66  NB  717  |^ev  88  IIL 
A.  203]. 

[d]  Bxoaption  to  rule;  attomer 
and  oUent. — It  has  been  held  that 
where  an  attorney,  after  collecting 
money  for  his  client,  sent  part  with 
the  condition  that  Its  acceptance 
should  constitute  a  payment  in  full, 
an  acceptance  by  the  client  did  not 
create  an  accord  and  satisfaction,  as 
the  attorney  and  his  client  did  not 
occupy  such  contractual  relations 
that  he  could  pay  part  of  the  fund  on 
condition  that  all  claims  to  the  rest 
were  waived.  General  Fireproof 
Constr,  Co.  v.  Butterfleld,  143  App. 
Div.  708,  709,  128  NYS  407.  To  same 
effect  Wolfe  v.  Mack.  81  Misc.  185, 
142  NYS  433.  Zh  General  Fireproof 
Constr.  Co.  v.  Butterfleld,  supra.  It 
was  said:  "The  money  collected  by 
the  defendant  belonged  to  the  plain- ' 
tiff.  The  defendant  at  most  had  a 
Hen  upon  It  for  his  services,  and 
could  retain  what  he  was  legally  en- 
titled to  for  sucdi  services.  When  the 
defendant  sent  the  check  .tor  a  part, 
of  the  money,  he  limited  his  right  to 
compensation  to  the  amount  retained 
by  him  and  conceded  that  the  amount 
sent  belonged  to  the  plaintiff.  Under 
these  circumstances  the  plaintiff  was 
not  bound -to  return  his  own  money 
to  defendant,  under  penalty  of  ac- 
knowledging defendant's  right  to  the 
balance  retained.  Plaintiff  had  a 
right  to  retain  the  money  paid  to 
it  and  sue  for  and  recover  any  por- 
tion of  the  balance  to  which  It  was 
entitled.  It  was  not  a  case  for  the 
application  of  the  rule  of  accord  and 
satisfaction.  It  would  not  be  quite  fair 
for  the  defendant  to  say  I  send  you 
an  amoilnt  which  I  concede  is  yours; 
but  if  you  take  it  you  must  acknowl- 
edge you  are  not  entitled  to  any  part 
of  the  moneys  I  have  retained." 

81.  Davis  Sulphur  Ore  Co.  v.  Pow- 
ers, ISO  N.  C.  162,  41  Jl9  -«. 
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irholly  irrespeetiTe  of  the  grounds  upon  which  de- 
fendant deelineB  to  pay,  and  proposes  to  deny  his 
liability  for,  the  balance.''  The  acceptance  ia  an 
assent  de  facto  and  the  creditor  is  bound  by  it.** 
Nor  is  it  necessary  that  there  be  express  words  of 
assent  to  the  proposition.**  On  the  contrary  the 
rule  applies  with  full  force  and  effect,  although  the 
creditor  protests  at  the  time  that  the  amount  paid  is 
not  all  that  is  due,  or  that  he  does  not  accept  it  in 
full  satisfaction  of  his  claim.*"  Where  the  tender  or 
offer  is  thus  made  the  party  to  whom  it  is  made  has 
no  alternative  but  to  ref  ase  it  or  accept  it  upon  such 
condition."    If  he  accepts  it,  he  accepts  the  condi- 


tion alsof  notwithstandit^  any  jffoteat  he  may  make 
to  the  contrary.*' 

ii  85]  bb.  Am  Bagards  Ohecka  or  Drafts— (aa) 
la  GenaraL  The  forc^ing  principles  relating  to 
acceptance  in  satisfaction  find  very  frequent  appli- 
cation in  the  case  of  checks  and  drafts.  When  a 
claim  is  disputed  or^unliquidated  and  the  tender  of 
a  check  or  draft  in  settlement  thereof  is  of  such 
character  as  to  give  the  creditor  notice  that  it  must 
be  accepted  in  full  satisfaction  of  the  claim  or  not 
at  all,  the  retention  and  use  thereof  by  the  creditor 
constitutes  an  accord  and  satisfaction.**  And  it  is 
immaterial  that  the  creditor  does  not  return  a  receipt 


83.  Gardner  v.  Black.  98  Ala.  638. 
12  S  813. 

S3.  Anderson  v.  Standard  Granite 
Co.,  92  Me.  429,  43  A  21,  69  AmSK 
£22. 

84.  Anderson  v.  Standard  Granite 
Co.,  92  Me.  429,  43  A  21,  69  AmSR 
6ti;  Donohue  v.  Woodbury,  6  Cush. 
(Mass.)  148,  52  AmD  777;  Reed  V. 
Boardman,  20  Pick.  (Mass.)  441.  And 
M«  Levenson  v.  Gllten  Fub.  Co..  SO 
Misc.  4E4,  62  NTS  472. 

"Where  a  receipt  Is  yiven  'In  full 
of  all  demands'  because  the  debtor 
refused  to  pay  any  more  money  with- 
out It,  the  creditor  must  be  assumed 
to  have  received  the  money  upon 
the  express  condition  that  it<was  in 
full  of  all  demands,  and  he  Is  con- 
cluded by  It,  notwithstanding  his  as- 
sertion at  the  time,  that  he  'waived 
no  rixhta.' "  Lauyhead  v.  H.  C.  Prick 
Coka  Co..  209  Pa.  t«8,  ST2,  68  A  685, 
IDS  AmSR  1014.  And  sea  Basslck 
Oold  Mine  Co.  v.  Beardsley,  49  Coltk 
276,  112  P  770.  S8  LRAMS  862. 

85.  Ark. — Cunningham  Comm.  Co. 
V.  Rauch-Darrash  GFraln  Co.,  98  Ark. 
260,  186  BW  831;  Barham  v.  Delight 
Bank,  94  Ark.  168,  126  8W  S94,  27 
liRANS  439  and  note;  Springfield, 
«tc.,  R  Co.  T.  Allen,  46  Ark.  217. 

Colo. — Chicago,  etc.,  R.  Co.  v.  Mills, 
18  Colo.  A.  8,  69  P  317. 

Conn. — FogU  v.  Boody,  76  Conn. 
194,  196,  56  A  526  [dt  GjrcJ;  Potter 
V.  Douglass,  44  Conn.  641. 

111. — Snow  V.  Grieshelmer,  220  IIL 
108,  77  NE3  110:  Canton  Union  Coal 
Co.  V.  Parlln,  etc.,  Co.,  216  IIL  244, 
74  NB  148.  i06  AmSR  162  [aflf  117 
lit  A.  622]:  l4afrents  v.  Cavanagh, 
166  III.  A.  806;  Hyatt  v.  Alexandtfr. 
156  la  A.  207;  Coey  v.  Coey,  160 
111.  A.  296,  300  [cit  Cyc]. 

Kan. — Neely  v.  Thompson,  68  Ran. 
193,  196,  75  P  117  [quot  Cyc]. 

Me. — Chapln  v.  Little  Blue  School, 
110  Me.  415,  86  A  838. 

Md. — Scheffenacker  v.  Hoopes,  113 
Md.  111.  116,  77  A  ISO,  29  XRANS 
206  tclt  Cyc]. 

Minn.— Truax  v.  Hlller.  «8  Minn. 
«2,  60  NW  986. 

Miss. — Cooper  v.  Yazoo,  etc.,  R.  Co., 
82  Miss.  6S4,  36  B  162. 

Mo. — McCormick  v.  St.  Louis,  166 
Mo.  815,  65  8W  1088;  Polbnan,  etc.. 
Coal,  etc..  Co.  v.  St.  Louis,  146  Mo. 
661,  47  8W  69S;  Knapp  v.  Pepsin 
Syrup  Co..  1S7  Mo.  A.  472. 119  SW  S8; 
Batarenburv  v.  Cbnrad  Schopp  VniH 
Co..  128  Mo.  A.  B26,  107  SW  440; 
Lightfoot  V.  Hurd,  IIS  Mo.  A.  812, 
88  SW  128. 

Nehr. — Treat  v.  Price,  47  Nebr. 
875,  66  NW  884. 

N.  T. — Barron  v.  Brooklyn  Heights 
R.  Co.,  180  App.  Dlv.  845,  135  NTS 
228;  Lewinson  v.  Montauk  Theatre 
Co.,  60  App.  Div.  572.  69  NTS  1060; 
Freiberg  v.  Moflett,  91  Hun  17,  86 
NTS  96;  Looby  v.  West  Troy,  24  Hun 
78;  Callahan  V.  New  Tork,  6  Daly 
230  latf  66  N.  T.  6661.  Compun  Har- 
b^^  V.  Henes.  46  MUc  ZM,  90  NTS 

Pa.— Laughead  v.  H.  C.  PVlCk  Coke 
COj,^2e9  Pa.  268.  S8  A  88S,  lOS  AmSR 

^^R^  I.— Hull  V.  Johnson,  22  R.  I.  68, 

*J^^~T^"**^  y- Le«  Gin,  etc,  Co., 
M  Tmm,  Wi,  41  8W  67,  88  LRA  649! 


Utah.— Roach  v.  Ollmar,  8  Utah 
389,  4  P  221. 

Vt. — Bromley  v.  School  Dist.  No. 
5,  47  Vt.  381. 

But  see  Slegele  v.  Des  Moines  Mut. 
Hail  Ins.  Assoc.,  28  S.  D.  142,  132 
NW  697  (the  facta  and  conclusions 
of  wbieh  are  set  out  in  {  85  note  88 

tl>J)L 

[a]    As  ortSierwlM  ezprssMd. — No 

subsequent  words  of  protest,  nega- 
tion, or  exception  can  affect  the  legal 
quality  of  the  act,  or  enable  plalntifla 
to  impose  their  conditions  or  alter 
those  of  defendant.  Laroe  v.  Sugar 
Loaf  Dairy  Co^  180  N.  T.  867,  78  NB 
61;  Fuller  v.  Kemp.  188  N.  T.  2S1,  88 
NB  1034,  20  LRA  786:  Dunn  T.  Whal- 
en,  120  App.  Div.  729,  106  NTS  688; 
McKanty  v.  Oceanua  Mfg.  Co.,  128 
NTS  988;  Cohen  v.  Ijevlna,  114  NTS 
840. 

,  [b]  nat  the  pvotMfe  was  1b  writ- 
uw  aoas  not  afCeot  the  operation  of 
the  rule.  PoUman.  ate,  CoaL  etc., 
Co.  T.  St.  LoulB,  146  Mo.  861717  SW 
663. 

[c]   VmtIou  protaat  of  no  avatL— 

The  fact  that  an  employee  has  re- 
fused a-  proposition  to  take  a  smaller 
sura  than  he  claims  In  full  for  his 
services  Is  no  evidence  that  he  did 
not  intend  to  waive  any  rights  he  had 
by  accepting,  a  few  days  later,  a 
check  for  the  same  amount  ezpresBed 
to  be  in  full  satlsfactlOTi,  coUactlng 
the  same  and  using  the  money.  Kerr 
v^^  Bandars, -128  N.  C.  886,  29  SB 

86.  Ark. — Barham  v.  Kizzla,  100 
Ark.  251,  140  SW  6;  Barham  v.  De- 
light Bank.  94  Ark.  1^8,  126  SW  394, 

27  LRANS  439  and'nota. 

Cal. — Johnston  v.  Bnmatt,  17  Cal. 
A.  497,  120  P  436. 

Conn.— Bull  v.  Bull,  48  Conn.  466. 

111. — Bingham  v.  Browning,  97  111. 
A.  442  [aff  197  111.  122,  64  NB  817]. 

Iowa. — Greenlee  v.  Mosnat,  116 
Iowa  636,  90  NW  838;  Keck  v.  Hotel 
Owners'  Mut.  F.  Ins.  Co.,  89  Iowa 
200.  66  NW  4S8. 

Kan.---Neely  v.  Thompson,  68  Kan. 
198,  195,  75  P  117  [quot  Cyc]. 

Ky. — Cunningham  v.  Standard 
Constr.  Co.,  184  Ky.  198,  119  SW  765. 

Me. — Richardson  v.  Taylor,  100  Me. 
176,  60  A  796. 

— Cooper  V.  Tazoo.  eta,  R.  Co., 
82  Ml8&  634,  36  S  162. 

Mo.— Univeraal  Talking  Mach.  Co. 
V.  RosenHeld.  141  Mo.  A.  621,  125  SW 
S24:  St.  Joseph  School  Bd.  v.  Hull, 
72  Mo.  A.  403;  Deutmann  V.  Kilpat- 
rlck,  46  Mo.  A.  624. 

Nebr, — T.  M.  Partridge  Lumber  Co. 
V.  Fhelps-BurruBS  Lumber,  etc.,  Co., 
91  Nebr.  S96,  136  NW  65;  Treat  V. 
Price,  46  Nebr.  876,  66  NW  884. 
„.N.  T.— duller  v.  Kemp,  188  N.  T. 
281,  88  NB  1084.  20  LRA  786  and 
note;  Brewster  v.  Silvwsteln,  78  Misc. 
123,  137  NTS  912. 

„K.  C.--Aydlett  V.  Browii,  168  N.  C. 
884,  69  SB  248. 

„N.  D. — Paulson  v.   Ward  County, 

28  N.  D.  601.  187  NW  486.  42  LRAN^ 
111  and  note. 

Oh. — Seeds  Grain,  etc.,  Co.  v.  Con- 

£er,  83  Oh.  St.  168,  93  NB  892.  22 
BANS  880. 
_  Pa.— PoUn  V.  Welsbrodt,  62  Pa. 
Super.  812;  Bernstein  v.  Hlrsoh,  SS 
Pa.  Super.  87:  Chrlstman  v.  BCartln, 
7  Pa.  Bupar.  kC8,  42  WkiyNC  S7I. 


[a]  AmflioaMon.  of  rala. — ^An  au- 
thor entitled  under  her  contract  with 
her  publishers  to  a  royalty  based  on 
the  wholesale  price  of  the  books,  who 
accepted  without  objection,  as  full 
payment  of  royalties,  checks  based  on 
a  price  twenty  per  cent  below  the 
publishert^  list  price,  must  be  held 
to  have  acquiesced  lii  the  construc- 
tion BO  placed  on  the  contract  by  the 
publishers,  and  the  payments  operat- 
ed as  an  accord  and  satisfaction  be- 
tween the  parties.  In  re  McBrtde, 
132  Fad.  286. 

(bl  AeeaptaoM  of  ohaok  aad  n- 
tnni  of  motaaf— Where  a  cAkeek  and 
certain  notes  are  tendered  in  settla- 
mant  of  an  unliquidated  disputed 
claim  the  accaptanca  of  the  cback 
carries  with  It  the  acceptance  of  the 
notes  as  a  settlement.  Lapp  v.  Smith. 
188  IlL  179,  66  NB  717  [rav  88  IIL 
A.  2081. 

89.  Ark.— Barham  v.  Klssla,  100 
Ark.  251,  140  SW  6. 

CaL — Johnston  v.  Burnett,  17  Cat. 
A.  497,  601,  120  F  436  (where 
It  was  said  by  James,  J.:  "He  can- 
not afterward  be  heard  to  say  that 
he  did  so  upon  any  terms  other  than 
those  which  the  person  making  the 
offer  imposed  upon  blm"). 

Kan. — Neely  v.  Thompson,  68  Kan. 
193,  196,  76  P  117  (which  quotes  this 
entire  section  except  the  first  para- 
graph and  says:  "These  statements 
are  supported  by  abundant  authority, 
as  shown  by  the  accompanying  cita- 
tions. They  have  been  referred  to 
with  approval  by  this  court  in  Hmt- 
riaon  v.  Henderson.  67  Kan.  194,  73 
P  875,  100  AmSR  286,  62  LRA  760 
and  note.  They  are  now  accepted  as 
a  correct  exposition  of  the  law"). 

Mo.— McCormick  v.  St.  Louis.  166 
Mo.  315,  66  SW  1038:  Ogllvle  v.  Lrf«, 
168  Mo.  A.  493,  188  SW  926;  Babren- 
burg  V.  Conrad  Schopp  Fruit  Co.,  128 
Mo.  A.  626,  107  SW  440;  Cornelius  v 
Rosen,  111  Mo.  A.  619,  81  SW  BOO. 

Nebr.— T.  M.  Partridjga  Lumbar  Co. 
v.  Phelpa-Burrusa  Lumber,  ato^  Co.. 
91  Nebr.  396,  186  NW  66:  Treat  ▼ 
Price.  47  Nebr.  875.  66  NW  884. 

N.  T.— Schwarta  v.  Hlrsoh,  68  Misc. 
618.  107  NTS  796, 

Pa.— Polin  V.  Weisbrot,  S2  Pa. 
Super.  312. 

88.  U.  S.— U.  S.  Bobbin,  etc,  Cck. 
V.  ThlBsell,  187  Fed.  1,  69  CCA  661. 

Ala. — Hand  Lumber  Oo.  v.  BalL  147 
Ala.  661,  41  S  78. 

Ark. — Barham  v.  Bank  oC  Dallstat, 
94  Ark.  168,  126  SW  894.  87  I^RANS 
439  and  note;  St  Louis  EknithweMam 
R.  Co.  V.  Selman,  62  Ark.  842,  S6  SW 
631. 

CaL— lApp-Glftord  Co.  v.  Musooy 
Water  Co.,  184  P  »89:  Cralchtoii 
Gregory.  142  CaL  S4.  7^  P  itk 

Colo— Basslok  Gold  Mine  Co.  w. 
Baardstay.  48  Colo.  875,  111  P  770,  *S 
LRANS  868. 

D.  C. — Andrews  v.  Hallar  Wall  Pa- 
per Co.,  82  App.  892,  16  AnnCas  19S 
and  note. 

Ga- — Redmond  v.  Atlanta,  ate,  R. 
Co.,  129  Ga.  188,  68  SB  874;  Walker 
V.  O'Neill  Mfg.  Co..  128  (3a.  881,  5S 
SB  476;  Jenkins  v.  National  Mat. 
Bldg.,  etc.,  Assoc,  111  Ga.  712.  26  SS 
946;  Hamilton  v.  Stewart.  106  Oa^ 
800,  SI  SB  184,  108  Oa.  478.  84  SB 
128:  Xarod  T.  Kla«^  (A.)  79.BB  <7i; 
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in  full,"  or  that  he  sends  receipt  "on  account,"^ 
or  protests  that  he  does  not  accept  the  tender  in  full 
satisfaction  of  the  daim.'^  If  he  is  not  willing  to 
accept  the  check  in  full  payment  it  is  his  duty  to 
return  it  without  using  it.*^ 

[t  86]  (bb)  Oartification  of  Check.  Where  the 
ereditvr  eertifles  a  cheek  tendered  on  condition  that 
it  be  accepted  in  full  payment  of  a  disputed  or 
nnliqiudated  claim  there  is  such  acceptance  as  will 


constitute  an  accord  and  satisfaction,"  in  the  ab- 
sence of  fraud  or  other  misconduct  on  the  part  of 
the  debtor.** 

87]  (cc)  DfUxj  in  Batnm  of  Check.  Where 
a  check  is  sent  in  full  settlement  of  a  disputed  or 
unliquidated  demand,  delay  for  an  unreasonable 
length  of  time  to  return  the  check  will  amount  to 
an  eleetion  to  treat  the  payment  as  a  full  settle- 
meut.*"  It  is  the  duty  of  the  creditor,  within  a  rea- 


BasB  Dry  Goods  Co.  v.  Roberts  Coal 
Ca,  4  Ga.  A.  i20,  61  SK  1134. 

IlL— Snow  V.  Grelshelmer,  220  111. 
106,  n  NB  110;  Canton  Union  Coal 
Ca  V.  Parlln,  etc,  Co.,  21B  lU.  244. 
74  NE  148.  106  AmSR  170;  Binsham 
T.  BrowniDff,  187  IlL  122,  64  NK  217; 
Lapp  v.  Smltb,  183  IlL  179.  65 
717;  Ostrander  v.  Scott,  161  111.  839, 
43  NB  1D88  [rev  <0  111.  A.  122];  Cohn 
V.  Arkln.  178  IlL  A.  306;  Day-Luell- 
witx  Z<iunber  Co.  v.  SerrelL  177  IlL 


C.  SS4»  Sft  SE  248;  I>rewry-Huffhes 
Co.  V.  DavlR,  151  N.  C.  295,  66  SE 
139;  Armstrong  v.  Lonon,  149  N.  C. 
434,  63  8E  101;  Davis  Sulphur  Or« 
Co.  V.  Pffwers.  180  N.  C.  162,  41  SE  6. 

Oh. — Sceda  Grain,  etc.,  Co.  v.  Con- 
ger, 83  Oh.  St  169,  93  NE  892,  33 
LRANS  880. 

Pa. — ^Washington  Natural  Gas  Co. 
V.  Johnson,  128  Pa.  676,  16  A  79«,  10 
AmSR  653. 

   R.  I.— Hull  v.  Johnson,  22  R,  I. 

A  30;  Bennett  v.  Hudson,  174_I1L  A.yf  66.  46  A  182. 

Tex. — Olson  V.  Burton,  (Civ.  A.) 
141  SW  649;  Hunt  v.  Ogden,  (Civ. 


!29,  281  [cit  Cyc];  Worth  Huskey 
Coal  Co.  V.  Parker-Washington  Co., 
167  IlL  A.  199;  Probst  v.  EOirat.  140 
IlL  A.  809;  Linn  Co.  v.  Harris,  118 
m  A., 6:  Michigan  Leather  Co.  v. 
Foy«r,  104  IlL  A.  2S8;  Bumsor  v.  Bar- 
ber, 78  IlL  A.  88. 

Ind.— Talbot  v.  Snglish,  166  Ind. 
199,  69  NEl  867;  Button  v.  Stoddart, 
S3  tad.  639. 

Iowa. — Beaver  v.  Porter.  129  Iowa 
41,  105  NW  346:  Greenlee  T.  Mosnat, 
116  Iowa  535,  90  NW  838. 

Kan. — Neely  v.  Thompson,  68  Ran. 
193.  76  P  117. 

Ky. — Cunningham  v.  Standard 
Constr.  Co.,  134  Ky.  198.  119  SW  765. 

Me. — ^Richardson  v.  Taylor.  100  Me. 
175,  60  A  796;  Anderson  v.  Standard 
Granite  Co.,  92  Me.  429.  48  A  21,  69 
AmSR  522  and  note. 

Mass. — Worcester  Color  Co,  v.  Hen- 
ry Wood's  Sons  Co.,  209  Mass.  105, 
95  NB  U2. 

Hich^— OoUlon  V.  Bartlett  lUum. 
Coi.  114  Mich.  826,  TZ  NW  «22. 

H& — ^HcQrecor  t.  Ware  Constr. 
Co-188  Mo.  611,  87  SW  981;  Goodloe 
T.  BmpBon  Paefclng'  Co..  145  Mo.  A. 
174,  IBSW  771:  ComoBus  v.  Rosen, 
111  Vo.  A.  619,  86  SW  600:  Andrews 
T.  Stubbs  Contracting  Co.,  100  Mo.  A. 
539,  75  SW  178. 

N.  T, — Simons  v.  Supreme  Council 
A  L.  H.,  178  N.  T.  263.  70  NE  776; 
Eamea  "Vacuum  Brake  Co.  v.  Prosser, 
157  K.  T.  289,  61  NE  986;  Nassoiy 
v.  Torallnson,  148  N.  T.  326,  42  NB 
715. 51  AmSR  696  [rev  28  NTS  1129]; 
Fuller  V.  Kemp,  188  N.  T.  231.  33  NB 
1»4,  20  LRA  785;  Gribble  v.  Ray- 
mond Van  Praag  Supply  Co.,  124 
App.  Wv,  829.  109  NTS  242:  Dunn 
T.  Whalen.  120  App.  Dlv.  729,  106 
NTS  588;  Le  Page  v.  LAlance,  etc^ 
lifg,  Co.,  98  App.  Dlv.  179,  90  NTS 
(76;  Jackson  v.  Volkenlng,  81  App. 
Dtv.  36,  80  NTS  1102  [afl  178  N.  T. 
B62,  70  NE  1101];  Genung  v.  Waver- 
ly,  75  App.  Dlv.  610,  7T  NTS  681; 
Whltaker  v.  Ellenberg, .  70  App.  Dlv. 
489.  75  NTS  106;  Vorbls  v.  Ellas.  64 
App.  Dlv.  412,  66  NTS  184,  67  NTS 
1U9;  Logan  v.  Davidson,  IS  App. 
Dtv.  863,  4B  NTS  961  [aff  162  N.  T. 
624,  57  NB  lllBI;  Lestlenne  v.  Ernst, 
6  App.  Dlv.  873,  89  NTS  199;  Rey- 
nolds V.  Empire  Lumber  Co.,  85  Hun 
470,  33  NTS  111;  Brown  v.  Byrnes, 
SI  Hun  169.  81  NTS  629;  PoUcastro 
V.  Pltske.  66  Misc.  624,  120  NTS  743; 
Ravenswood  Paper  Mill  Co.  v.  Dlx, 
tl  HIsc  23S,  113  NTS  721:  Rauh  V. 
Wolf,  69  mIbo.  419,  110  NTS  923^; 
Schwartz  t.  HlrB<fh,  66  Misc.  618,  107 
NTS  796:  Williams  v.  Blenensucht,  64 
Misc.  209,  104  NTS  438:  Jones  v.  Keel- 
er,  40  Misc.  221,  81  NTS  648;  King  v. 
Dorman,  26  Misc.  138,  56  NTS  876; 
Bernard  V.  Werner  Co..  19  Misc.  173, 
4!  NTS  220;  Waterbury  Co.  v.  Mary- 
land Casualty  Co..  134  NTS  564; 
Ugga  V.  Foster,  131  NTS  582;  Kelly 
V.  BuUock.  94  NTS  617:  Goss  v. 
Klshel.  86  NTS  1046;  De  Lorenzo  v. 
ByASt,  84  NTS  867. 
N.  C^Aydlett  v.  Brown,  15S  IT. 
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vt. — Connecticut  River  Lumber  Co. 
V.  Brown,  68  VL  239,  36  A  56;  Mc- 
Daniels  v.  Lapham.  21  Vt  222. 

Wis. — Thomas  v.  Columbia  Phono- 
graph Co.,  144  Wis.  470,  129  NW  622. 

If.  B.— Nash  V.  Dever,  11  N.  B. 
404. 

[a]  Aoetptlnr  draft  la  MtUement 

of  lasazaaoe. — ^Beneficiaries  In  a  cer- 
tificate of  life  insurance  Issued  by 
a  fraternal  benefit  society  disagreed 
with  it  as  to  the  amount  due  under 
the  certificate,  the  Sf>clety  insisting 
that  the  amount  named  in  the  policy 
was  reduced  to  a  certain  sum  by  an 
amendment  of  the  by-laws  passed 
after  the  Issuance  of  the  certificate, 
and  refused  to  pay  that  sum  until  the 
beneficiaries  signed  a  certificate  ac- 
knowledlng  payment  of  the  policy 
and  surrendered  It  for  cancellation. 
It  was  held  that  the  acceptance  by 
the  beneficiaries  of  a  draft  for  the 
amount  tendered  by  the  society  and 
the  signing  and  delivery  of  the  certifi- 
cate required  were  evidence  of  a  set- 
tlement by  the  beneficiaries  with  full 
knowledge  of  all  the  facts,  and  suf- 
ficient to  establish  an  accord  and 
satisfaction.  Simons  v.  Supreme 
Council  X  L.  H.,  178  N.  T.  268,  70 
NE  776. 

[b]  Vadcr  a  statute  of  Soatli  Sa- 
Icotai  providing  thkt  part  performance 
of  an  obligation,  when  expressly  ac- 
cepted by  the  creditor  In  writing  and 
as  satisfaction  thereof,  without  any 
new  consideration,  extinguishes  the 
obligation.  It  has  been  held  that, 
where  a  dispute  arose  as  to  the 
amount  due  under  a  policy,  the  re- 
tention and  cashing  of  a  check  recit- 
ing that  it  was  In  fuU  payment  of 
alt  claims  does  not  amount  to  an  ac- 
cord and  satisfaction  where  the  In- 
sured in  cashing  the  check  wrote  his 
name  under  an  indorsement  "accepted 
In  part  payment  of  loss  by  payee." 
Slegele  V.  Des  Moines  Mut  Hall  Ins. 
Assoc.,  28  8.  D.  142.  132  NW  697. 
To  same  effect  Hagen  v.  Townsend, 
27  S.  D.  467,  131  NW  612. 

80.  U.  S.  Bobbin,  etc.,  Co.  v.  Thls- 
sell,  187  Fed.  1,  69  CCA  651;  Richard- 
son V.  Taylor.  100  Me.  175.  60  A  796. 

90.  Simons  v.  Supreme  Council  A. 
L.  H.,  178  N.  T.  263.  70  NE  776  [rev 
82  App.  Dlv.  617,  81  NTS  1014];  Nas- 
soiy V.  Tomllnson,  148  N.  Y.  826.  42 
NE  715,  61  AmSR  695. 

91.  Ark. — Barham  v.  Klzzla,  100 
Ark.  261,  140  SW  6. 

D.  C. — ^Andrews  v.  Haller  Wall  Pa- 
per Co.,  32  App.  392,  16  AnnCas  192. 

IlL— Bennett  v.  Hudson,  174  XIL 
Aw  229,  231  [cIt  Cych 

Kan. — Neely  v.  Thompson.  68  Kan. 
193,  76  P  117. 

Mass. — ^Worcester  Color  Co.  v.  Hen- 
ry Wood's  Sons  Co.,  209  Mass.  106,  95 
NE  392. 

N.  T. — Logan  v.  Davidson,  19  App. 
Dlv.  S&SM6  NTS  961  [aff  1S2  NTY. 
624,  67  NB  1116];  John  J.  Daly  Iron, 


etc.,  Co.  V.  U.  S.  MeUl,  etc.  Co.,  76 
Misc.  674,  137  NTS  160;  King  v.  i>or- 
man.  26  Misc.  133,  66  NTS  876:  Goss 
V.  RIshel,  85  NTS  1045;  De  I^ovenxo 
V.  Hughes,  84  NTS  867. 

Oh. — Seeds  Grain,  etc.,  Co.  v.  Conger. 
83  Oh.  St  169.  93  NB892.32LRANS380. 

And  see  cases  supra  this  section. 

[a]  ZUostratlon, — Where  one  has 
an  unllduldated  demand  and  the  debtor 
sends  a  check  to  his  attorney  with 
a  receipt  to  be  signed  by  the  creditor, 
and  the  latter  receives  the  check,  al- 
though protesting  that  a  much  larger 
sum  is  due  him.  and  signs  a  rec^pt 
under  seal  containing  the  stipulation 
that  In  consideration  of  the  amount 
of  the  check  he  releases  the  creditor 
from  all  claims  and  demands  what- 
soever, the  receiving  and  retaining  of 
the  sum  offered  and  the  signing  of 
the  receipt  constitute  a  good  accord 
and  satisfaction  binding  on  the  ored- 
^i*''?"*^  ho  entered  on  the  re- 
ceipt the  letters  "B.  &  o.  B."  meaning 
errors  and  omissions  excepted." 
Redmond  v.  Atlanta.  «ta,  Air-Lbie  R 
Co..  129  Oa.  138,  5?  SE  874. 

o  "•„^?iK:^VJ"ll**'«  Lumber  Co.  v. 
Serrell,  177  IIL  A.  SO. 

xr5*;i?*^^'5^^*''  Hoopes.  113 
Md.  Ill,  77  A  189,  29  LRANS  20&  and 
Whalen.  120  App.  Dlv. 
729,  106  tnrS  688;  s£.  Regis  Paper 
Co  V.  ToDawEuida  Board,  etc.,  Co., 
107  App  Dlv.  90,  94  NTS  ^46Jaff  18* 
N.  T.  6«,  79  NE  1115]-  l^rewry- 
fj"|5f"gCo.  V.  Davlsi  161  >J.  C.  295. 

.  [a]    Btiwoae  for  nUe*— (i)  The 

drawer  loses  control  of  his  funds 
through  the  transaction  as  absolutely 
as  If  he  had  paid  to  the  bank  for 
the  use  of  the  holder  of  the  check  a 
corresponding  sum  in  cash,  or  as  if 
the  check  had  actually  been  collect- 
ed. Scheffenacker  v.  Hoopes,  118  Md. 
111.  77  A  ISO.  29  LRANS  (2)  The 

certification  of  the  check  operated  as 
a,  P*y2!«"'  between  him  and 

plalntlfC.  The  certification  of  a  cheek 
at  the  Instance  of  the  owner  and 
holder  operates  to  discharge  the 
drawer  firom  liability  and  to  render- 
the  bank  liable  to  the  owner  and 
Ttunn  V.  Whalen.  120  App. 
Dlv.  729,  1j05  NTS  688. 

•4.  Drewry-Hughes  Co.  t.  Davis. 
161  N.  C.  29<  66  SB  139^  ^ 

86.  Jenkins  v.  National  Mut.  Bldg_ 
etc..  Assoc.,  Ill  Oa.  732,  86  SE  946: 
Hamilton  v.  Stewart,  108  Oa.  472.  34 
SE  123;  Hamilton  Stewart,  106  Oa. 
300,  31  SB  184:  Day-Luellwlts  Lum- 
ber Co.  v.  Serrell.  177  IlL  A.  30.  Com- 
pare Groh  V.  Great  Eastern  Casualty, 
etc,  Co..  166  IlL  A.  18  (where  It  was 
held  that  the  retention  of  a  voucher 
check  does  not  constitute  an  accord 
and  satisfaction  if  the  check  is  npt 
Indorsed.  It  did  not  appear  in  this 
case  for  what  length  of  time  the 
check  had  been  retained,  probably  be- 
cause the  court  thought  It  of  no  Im- 
portance one  way  or  the  other). 

[a]  AppUoatioa  of  nle^Where 
plalntlfCt  who  had  borrowed  a  sum  of 
money  from  defendant  company, 
made  a  calculation  of  the  amount 
necessary  .to  pay  the  balance  due 
thereon  after  several  partial  pay- 
ments, and  remitted  such  amount  to 
defendant's  agent,  stating  that  It  was 
to  be  received  In  full  discharge  of 
his  liability  to  defendant,  and  the 
latter  retained  the  money  an  unrea- 
sonable time,  there  Is  an  acceptance 
of  the  money  with  the  condition  Im 
poMd.     Jenkins  v.^-tfatlonal  dfut. 
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sonable  time  a£ter  being  informed  0$.  the  condition 
oh  which  the  payment  was  made,  to  notify  the  debtor 
whether  or  not  his  offer  of  settlement  is  accepted, 
and  if  not  to  return  to  him  the  money  received.** 
What  in  a  given  case  would  be  a  reasonable  time 
depends  upon  all  the  facts  and  circumstances 
thereof." 

[$  88]    (dd)  Alteration  of  Check  by  Oreditdr. 

The  erasure  or  alteration  of  the  condition  expressed 
in  a  check  by  the  creditor  without  notice  to  and 
assent  by  the  debtor  will  not  prevent  its  aeoeptanoe 
from  constituting  an  accord  and  satis&Uition,'^  since, 
if  the  creditor  were  allowed  to  accept  it  for  a  dif- 
ferent purpose  than  that  allowed,  it  vonld  be  to 
allow  him  to  make  a  contract  with  defendants 
without  their  knowle^^  and  consient.**' 

89}  (c)  Effect  of  FaUnre  of  Ondltor  to  Axh 
anaint  Himself  vitta  Oondition  of  Tender.  If, 
through  lack  of  attention  or  carelessness,  the  creditor 
fails  to  understand  the  debtor's  declaration  that  the 
acceptance  of  the  tender  must  be  in  full  discharge 
of  the  claim,  his  acceptance  will  neverthdiess  die- 
chei^  the  claim  in  full, 'if  the  words  were  so  spoken 
that  they  m^ht  have  been  heard  by  him.^  So  the 
fact  that  the  creditor  neglects  to  i^ad  the  condition, 
as  stated  in  a  letter  from  the  debtor,^  or  in  a  receipt 
given  him  to  sign,"  or  even  that  he  could  not  read  or 
write,  and  did'  not  know  of  the  condition  indorsed 
on  a  check  tendered  in  full  payment,*  does  not  affect 
the  operation  of  the  rule. 

[$  90]  <d)  Conditional  Acceptance.  An  accept- 
ance upon  a  condition  which  is  not  fulfilled  is  not 
an  acceptance  in  satisfaction.®  This  is  no  more  than 
a  statement  in  another  form  of  the  well  settled  prin- 
ciple that  an  accord  must  be  fully  executed  in  order 


to  operate  as  a  satisfaction.  And  where  parties  to 
a  contract  differed  as  to  the  amount  due  and  the 
meaning  of  the  contract,  and  the  creditor  accepted 
the'  amount  the  debtor  conceded  to  be  due  and  re- 
ceipted for  it,  but  on  the  nnderstandii^  that  if  he 
could  prove  that  the  debtor  was  wrong  the  debtor 
would  pay  the  balance,  and  at  the  time  of  the  set- 
tlement told  the  deb;tor  that  if  he  did  n^t  pay  the 
balance  the  matter  would  be  put  in  suit,  there  was 
no  accord  and  satisfaction.*  But  where  a  debtor 
offers  a  certain  sum  in  fnll  satis&ction,  which  is 
taken  by  one  of  t^e  creditors  to  be  accepted  as  full 
payment  if  his  partner  approves,  otherwise  to  be 
returned,  and  the  creditor  retuns  the  money,  only 
crediting  it  as  part  payment,  there  is  nevertheless 
an  accord  and  satisfaction  aiid  an  eztingnishment 
of  the  elum.'  ^ 

[$  91]  (4)  Oonddmtion.  While,  as  already 
shown,  a  consideration  is  necessary  to  render  any 
accord  and  satisfaction  valid,"  it  has  been  said  that 
the  mutual  concessions  of  the  parties  to  this  par- 
ticular method  of  accord  and  satisfaction  constitute 
a  sufficient  consideration  therefor.*  An^  snm,  how- 
ever small,  given  and  accepted  in  satisfaction  of 
a  lai^r  unliquidated  demand,  will  operate  as  a 
satisfaction  thereof,"*  unless  it  is  no  more  than 
nominal." 

92]  <5)  Bxecntion.  To  constitute  a  bar  to  the 
original  claim  the  accord  must  be  fully  executed." 

93]  B.  Payment  of  Lianidated  Debt  by  In- 
sbdlments.  The  mere  agreement  to  pay  a  debt 
immediately  due  by  installments,*'  or  payment 
thereof  in  part  accompanied  by  a  promise  to  pay 
the  balance  in  installments,'*  does  not,  even  though 
accepted  by  the  creditor  in  satisfaction  of  the 


mag.,  etc.,  Aaaoc.,  Ill  Oa.  7S2,  M  8E 
945. 

ge.  Jenkins  v.  National  Mut.  Bide., 
etc.,  Assoc..  Ill  Ga-  7S2,  36  BE  94&: 
Patten  v.  Lynett,  183  App.  Div.  748. 
118  NTS  186. 

97.  Jenkins  v.  National  Mut.  Bide., 
etc..  Assoc.,  Ill  Ga.  782,  36  SB  945. 

[a]  Betentlon  of  a  oh*ok  over 
three  moathe  without  notifying  the 
debtor  of  refusal  to  accept  Is  an  un- 
reasonable retention  thereof  as  a 
matter  of  law.  "A  check  or  draft  of 
this  sort  fs  not  Intended  for  Indefi- 
nite circulation  or  hoarding.  It  is  sup- 
posed to  be  negotiated  promptly  or 
presented  promptly.  If  held  but  a 
short  time  even,  the  holder  Incurs 
the  risk  of  the  intermediately  accru- 
ing insolvency  of  the  drawee  and 
drawer.  The  neglect  of  the  defend- 
ant tn  error  to  return  or  act  In 
any  wav  on  the  draft  was  equivalent 
In  its  effect  on  the  plaintiff  In  error 
to  cashing  it,  holding  the  money  for 
three  months  or  more  and  then  of- 
fering to  return  ft."  Day-IiiiaUwlts 
Lumber  Co.  v.  Berrell.  177.111.  A.  80, 
Z9. 

88.  Mass. — ^Worcester  Color  Co.  v. 
Henry  Wood's  Sons  Co.,  209  Mass. 
105,  96  NB  392. 

N.  T.— Smith  V.  Bronstein,  107  NTS 

765. 

N.  C. — Kerr  v.  Sanders,  122  N.  C. 
fl35,  29  SK  94S. 

R.  I.— Hull  T.  Johnson,  82  R.  T. 
«S,  46  A  182. 

Tenn. — Hussey  v.  Crass,  (Ch.  A.) 
53  SW  986. 

[a]  AppUoatloa  of  rale. — There  Is 
acoord  and  satisfaction  where  plaln- 
tift  asserted  that  under  his  contract 
of  employment  he  was  entitled  to 
commissions  not  only  on  orders  taken 
by  him  personally,  but  on  those  sent 
In  by  his  customers,  and  defendant 
asserted  the  contrary,  and  on  that 
basis  drew  and  delivered  a  check,  re- 
citing that  It  was  In  full  for  com- 
missions, and  plaintiff  having  resi- 
son  to  believe  that  It  was  not  the 


full  amount  to  which  he  was  entitled 
on  the  contract  as  claimed  by  him. 
but  knowing  that  defendant  claimed 
it  was  In  full,  Accepted  and  used  it, 
striking  out,  unknown  to  defendant, 
the  recital  that  It  was  In  full. '  Grlb- 
ble  V.  Raymond  Van  Praag  Supply 
Co.,  124  App.  Div.  829.  109  NTS  242. 

99.  Kerr  v.  Sanders,  122  N.  C.  685, 
29  BE  943. 

1.  Donohue  v.  Woodbury,  6  Cush. 
(Mass.)   148,  52  AmD  777. 

B.  Michigan  Leather  Co<  v.  Foyer, 
104  IlL  A.  288,  269  (where  it  was  said: 
"The  fact,  if  It  be  a  fact,  that  he 
read  the  letter  hurriedly  and  did  not 
notice  that  the  check  sent  In  full  of 
the  account.  Is  immaterial.  His  rights 
and  obligations  remained  the  same. 
He  could  read,  and  he  will  not  be 
heard  to  say  that  he  neglected  to 
learn  the  entire  contents  of  that  let- 
ter. The  law  charges  him  wjth  knowl- 
edge of  all  the  letter  contained"). 

3.  Dean  v.  GUmore,  30  Misc.  783, 
62  NTS  757;  Kent  v.  Ocean  Ace, 
etc.,  Corp.,  20  Ont.  L.  2S8,  IS  OntWB 
1072,  15  OntWB  177. 

4.  Linn  Co.  v.  Harris,  118  IlL  A 
5.  See  also  Anderson  v.  Standard 
Granite  Co.,  92  Me.  429,  48  A  21,  69 
AmSR  522.  But  see  Rapp  v.  Gld- 
dlnga,  4  S.  D.  492,  57  NW  237  (where 
It  was  held  that  the  acceptance  of  a 
check  reciting  on  Its  face  "In  full  of 
all  demands"  did  not  constitute  a  re- 
ceipt In  full  as  against  the  payee, 
where  he  testified  that  he  did  not 
read  the  check,  that  be  did  not  no- 
tice the  words  "la  full  of  all  de- 
mands;" that  ha  merely  observed  Its 
amount  and  got  the  money  on  it,  at 
the  same  time  notifying  the  debtor 
that  he  should  hold  him  for  the  bal- 
ance, and  that  the  debtor  replied  that 
if  he  sued  him  and  got  Judgment  it 
would  be  good). 

5.  Cobb  v.  Malone.  86  Ala.  671, 
6  S  0;  Kingan  v.  Gibson,  83  Ind.  53; 
Pa^e  V.  Bamat,  2  A.  K.  Marsh.  (Ky.) 


[a]  Zllvatratloa. — An  agreement 
by  plaintiff  to  dismiss  the  suit  only 
In  case  the  mortgagor  should  pay  the 
entire  debt  owing  by  him  to  plalntld 
within  a  certain  time  was  not  avail- 
able to  defendant,  if  the  debt  waa 
never  paid.  Cobb  v.  Malone,  86  Ala. 
571,  6  S  6. 

6.  Komp  V.  Raymond,  175  N.  Y. 
102.  67  NE  113. 

[a]  niutratlon. — Under  the  New 
York  law  there  was  no  accord  and 
satisfaction  of  a  flve-thousand-dollar 
claim  under  a  beneficiary  certificate, 
where  claimant's  attorney,  in  accept- 
ing nineteen  hundred  dollars,  said  in 
substance,  "We  accept  the  draft  as 
payment  on  account  only  and  do  not 
waive  our  rights  to  the  full  amount," 
and  he  signed  a  receipt  that  the 
amount  was  "two-flfths  of  the  amount 
herein  agreed  to  be  paid,  less  5 
per  cent,"  and  the  words  "for  can- 
cellation" were  stricken  through  at 
the  end  of  the  receipt,  that  "this  cer- 
tificate Is  hereby  surrendered  ;  .  . 
for  cancellation."  Atty-Gen.  v.  Su- 
preme Council  A.  L.  H.,  196  Mass. 
151,  81  NE  966  [foil  Komp  v.  Ray- 
mond. 175  N.  T.  102,  67  NE  113]. 

7.  Bernard  v.  Wernw  Co.,  19  Misc. 
173.  43  NTS  220. 

8.  See  supra  !  14. 

9.  See  supra  fi  72. 

10.  Bull  V.  Bull,  48  Conn.  455; 
Spann  v.  Balzell,  1  Fla.  801.  6  AmD 
346;  Roach  v.  Gilmer,  3  Utah  389,  4 
P  221;  Weldon  v.  Vaughan,  18  N.  B. 
70. 

11.  Spann  v.  Balxell,  1  Fla.  321, 
6  AmD  346. 

[a]  Th«  oonatderatloa  of  oa*  did- 
lar  being  merely  nominal  was  held 
not  to  operate  as  an  accord  and  aatls- 
factlon.  Seymour  t.  MInturn,  17 
Johns.  <N.  T.)  169,  8  AUD  880. 

IS.   Bee  supra  S  17. 
_13.   McManus  v.   Bark,  L.   R.  fi 
Bxch.  65.  • 

14.  Hookham  v.  Mayle,  22  T.  L.  R. 
241  (holding  that,  wherela  JiuLgment 
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debt,  operate  as  an  accord  and  satisfaction  and 
affords  no  defense  to  a  suit  for  recovery  of  the 
debt.  Sueh  an  agreement  is  sopportod  by  no 
consideration  whatever. 

[$94]  0.  Payment  of  Money  into  Oonrt  Where 
a  plea  of  tender  accompanied  by  payment  of  money 
into  court  expressly  states  that  the  sum  so  tendered 
is  in  fall  of  all  demands,  an  acceptance  of  the 
smount  tendered  is  a  valid  accord  and  satisfaction 
of  the  entire  claim,  or  claims  in  suit.'*  Plaintiff 
fannot  inject  other  terms  into  the  contract  without 
defendant's  consent/"  and  has  no  right  to  accept 
the  money  pro  tanto,  and  continue  the  litigation  for 
the  balance/'  So,  according  to  the  veight  of  au- 
thority, bringing  money  into  court  on  a  plea  of 


tender  has  the  effect  of  a  t^der  on  condition  that 
plaintiff  receive  the  amount  in  full  satisfaction  of 
his  claim,  although  the  plea  does  not  expressly  so 
state,  and  an  acceptance  of  the  amount  so  paid  into 
court  operates  as  an  extinguishment  of  the  entire 
cause  of  aetion^'^  This  is  so  irrespective  of  the 
grounds  on  which  defendant  declines  to  pay,  and 
proposes  to  deny  his  liability  for  the  balance." 

[$  95]  D.  Acceptance  of  Property  in  Batisfac- 
tioDr— 1.  Statement  of  Bnle.  Aaasoiu  on  Which  It 
Is  Based,  and  Its  Application.  The  principle  that 
a  liability  cannot  be  dlsehai^^  by  payment  and 
acceptance  of  a  less  sum  applies  only  to  a  payment  in 
money.  A  valid  accord  and  satisfaction  takes  place 
where  some  specific  article  of  personal  propwty,^ 


creflitor  puts  In  an  execution  upon 
the  ffoods  of  the  Judgment  debtor, 
an  a^eement  by  the  debtor  to  pay 
part  of  the  debt  at  once  and  the  bal- 
ance by  monthly  Installments  af- 
fords no  consideration  for  a  promise 
bv  the  execution  debtor  to  withdraw 
the  sheriff). 

15.  Haeussler  v.  Duross,  14  Mo. 
A.  105;  CUne  v.  Rudlslll,  12«  N.  C. 
B23.  36  SB  36. 

[a]  AppUoftUoti  'Of  rnl*^— In 
Haeussler  v.  Durosa,  14  Mo,  A.  108, 
the  suit  related  to  tne  accounting  of 
I  trustee  to  whom  real  estate  bad 
been  conveyed  for  the  benefit  of 
creditors.  The  assignee  of  four  cred- 
itors sued  liecause  the  trustee  had 
not  paid  him  what  he  rlalmed  was 
dae  out  of  the  proceeds  of  sale.  The 
trustee  tendered  plaintiff,  before  suit, 
Hie  amount  he  Insisted  was  due,  de- 
posited the  same  In  court  with  his 
answer  which  alleced  that  the  amount 
deposited  was  In  full  of  all  demands, 
ana  plaintiff  withdrew  the  money.  It 
vss  held  that  there  was  a  valid  ac- 
cord and  satisfaction. 

16.  Cilne  v  Rudlslll,  126  N.  C.  633, 

16  SB  as. 

IT.   Haeussler       Buross,  14  Mo. 

A.  103. 

IB.  Gardner  v.  Black,  98  Ala.  638, 
12  S  813;  Hanson  v.  Todd,  95  Ala. 
328,  10  S  354;  Turner  v.  Lee  Otn,  etc., 
Co..  Sg  Tenn.  604,  41  SW  57,  38  LRA 
549.  But  ftee  Cooley  v.  Kinney,  119 
HIch.  377,  7S  NW  332  (holding  that  If 
money  paid  into  court  is  not  ac- 
companied with  the  condition  that  it 
must  be  accepted  in  full  settlement 
of  the  claim  in  suit  the  acceptance 
of  it  does  not  bar  the  right  to  pros- 
ecute a  suit  for  the  balance). 

[a]  BqnlTalent  of  aooeptanoe  of 
tandsr  before  snlt  brougltt. — The 
withdrawal  by  plaintiff  of  money  paid 
into  court  on  a  plea  of  tender  stands 
upon  the  same  footing,  and  involves 
the  same  consequences,  as  the  accep- 
tance of  a  tender,  made  before  suit 
brought,  tn  full  satisfaction  of  the 
demand.  Gardner  v.  Black,  98  Ala. 
«38.  12  8  813. 

[b]  n«  voluatanr  reoaption  of 
the  mtnier  1v  plalBtuT  Is  tantunoiuit 
to  •  e^nnion  or  admission  of  the 
tntk  of  «!•  plMt  equivalent  to  an  ac- 
ceptance of  the  money  in  satisfaction 
of  the  entire  demand.  Hanson  v. 
Todd,  95  Ala.  10  8  S54. 

[c]  Xdrnttatkm  of  nte.p—'When  de- 
fendant. In  an  action  on  a  policy  of 
insurance,  under  a  rule  of  court,  paid 
the  premium  Into  court  under  a  count 
to  recover  the  premium,  plaintiff,  ^y 
taking  this  money  out  of  Court,  was 
not  precluded  from  proceeding  for  a 
total  loss  under  the  other  counts  of 
bis  petition,  where  there  was  an  evi- 
dent understanding  between  counsel 
at  the  time,  although  not  reduced  to 
writing,  that  this  was  done  without 
prejudice  to  the  right  of  plaintiff  to 
proceed  on  hia  other  counts.  Sleght 
V.  Rhinelander.  1  Johns.  (N.  T.)  192 
(rev  on  other  grounds  2  Johns.  531]. 

[d]  Tbe  statutory  fovtn  of  plM  la 
AlalMMMa  Is:  "Defendant,  for  answer 
to  the  complaint,  said  that  he  ten- 
dered to  the  plalntm  the  amount  due 


to  him  to  wit: 


dollars,  bo- 


fore  the  action  was  commenced,  and 
now  brine's  the  money  into  court." 
Ala.  Civ.  Code  S  5383  subd  36. 

[e]  The  statutory  form  of  piM  In 
Tennessee  Is:  "The  defendant  for 
plea  says  that  before  action  was  com- 
menced, he  tendered  to  the  plaintiff 
the  amount  due  him,  to  wit  . 
dollars,  and  now  brtncrs  the  money 
into  court."  Shannon  Code  Tenn. 
I  4661  subs  9. 

19.  Gardner  v.  Black,  98  Ala.  638, 
12  8  813. 

[a]  Thus  the  fact  that  the  bal- 
ance of  the  claim,  not  tendered.  Is 
by  way  of  recoupment  cannot  affect 
the  operation  of  the  rule.  Gardner 
V.  Black,  98  Ala.  638,  13  S  813. 

ao.  U.  8. — Musgrove  v.  Gibbs,  1 
Dall  216,  1  L.  ed.  107;  Hiasourl- 
Amerlcan  Electric  Co.  v.  Hamilton- 
Brown  Shoe  Co.,  165  Fed.  283,  91 
CCA  251;  Schagun  v.  Scott  Mfg.  Co., 
162  Fed.  209,  89  CCA  189. 

Ala. — Brassell  v.  Williams,  51  Ala, 
349;  Pearson  v.  Thomason,  IB  Ala. 
700,  50  AmD  159  (dictum). 

Ark. — Levy  v.  Very,  12  Ark.  148. 

Cal. — Gavin  v.  Annan,  2  Cal.  494. 

Conn. — Bull  v.  Bull,  43  Conn.  455. 

111. — Kaufman  v.  Sorrels,  164  111. 
A  324,  827  fquot  Cycji  Olbson  v. 
Reiselt.  128  111.  A.  6i;  Martin  V. 
White,  40  UL  A.  281. 

Ind. — ^Bateman  v.  Daniels,  6  Blackf. 
71. 

'  Iowa. — ^Hasted  t.  Dodge.  S5  NW 
462.  And  see  Marshall  v.  Bullard, 
114  Iowa  462,  87  NW  427,  64  LBA  862 

(dictum). 

Ky.— Price  v.  Price,  111  Ky.  771, 
64  SW  746,  66  SW  529,  23  KyL  1086, 
1911,  1947;  Arnold  v.  PArk.  8  Bush 
3;  Tomltn  v.  McChord,  6  J.  J.  Marsh. 
1;  Peace  v.  Stennet,  4  J.  J.  Marsh. 
449;  Waller  v.  Martin,  7  KyL.  587. 

Md. — McCreary  v.  McCreary,  5  Gill 
&  J.  147. 

Mass. — Brooks  v.  White,  2  Mete. 
283,  37  AmD  95;  Howe  v.  Mackay, 
a  Pick.  44. 

Mo. — Griffith  V.  Crelghton,  61  Mo. 

N.'  J.— State  Bank  v.  Chetwood,  8 

N.  J.  L.  1. 

N.  T. — Howard  v.  Norton,  65  Barb. 
161;  Gaffney  v.  Chapman,  4  Rob.  275; 
Weeks  v.  Zimmerman,  15  Daly  226, 
4  NTS  609;  Brown  v.  Feeter,  7  Wend. 
SOI;  Strang  v.  Holmes,  7  Cow.  224. 

OkL — Tlshomlnao  First  Nat  Bank 
V.  Latham.  87  OkL  28«,  287,  132  P 
891  Iclt  Cyc]. 

Pa. — Savage  v.  Everman,  70  Pa. 
315,  10  AmR  676;  Christie  v.  Cralge, 
20  Pa.  430;  Tucker  v.  Murray,  2  J*a. 
Dlst.  497. 

Tenn. — Jones  v.  Peet,  1  Swan  293. 

Tex. — Overton  v.  Conner,  50  Tex. 
113. 

Vt. — Rldlon  V.  Davis,  51  Vt.  467. 

WlK.— Palmer  v.  Yager,  20  Wis.  91; 
Williams  V.  Phelps,  16  Wis.  80. 

Eng. — Jones  v.  Sawkins,  6  C.  B. 
142.    67  ECL   142,    136   Reprint  828. 

Man. — Boyce  v.  Soames,  16  Man.  109, 

N.    S. — Morton  v.  Judge,  40  N.  8.  457. 

[a]  m  naart's  Otm*,  6  Coke  117a. 
77  Rewlnt  287,  1  BBC  S68,  It  was  re- 
solved that  the  gUt  of  a  horse,  hawk, 


robe,  etc.,  In  satisfaction,  is  good. 
For  it  shall  be  intended  that  a  horse, 
hawk,  robe,  etc.,  might  be  more  ben- 
eficial to  plaintiff  than  the  money,  in 
respect  of  some  circumstances,  or 
otherwise  plaintiff  would  not  have  ac- 
cepted of  It  in  satisfaction.  In  a  re- 
cent decision  (Shelton  v.  Jackson, 
20  Tex.  Civ.  A.  443,  447,  49  SW  416) 
Is  tlie  following  comment  on  the 
above  case:  "This  decision  of  this 
grave  body  of  lords  and  Justices  of 
England  If  it  falls  to  enlighten  us 
on  anything  eWe,  probably  throws  a 
glimmering  ray  on  the  value  of 
horses,  hawks,  and  robes  back  In 
that  olden  time,  and  makes  It  very 
clear  why.  a  little  earlier,  as  the  Im- 
mortal Shakespeare  relates  in  his 
tragedy  of  Richard  III,  that  bloody 
son  of  York  offered  on  Boaworth 
Field,  at  public  outcry,  hia  kingdom 
of  England  for  a  hosse  and  found  no' 
taker." 

[b]  AppUcatloBs  of  role  genaral- 

Ij- — <1)  The  principle  that  personal 
property,  although  of  less  valub  than 
the  claim,  may  be  accepted  In  full 
.wtlefaction  thereof,  has  been  uiplled 
in  the  case  of  merchandise  (l&rt  v. 
Crawford,  41  Ind.  197;  Bateman  v. 
Daniels,  5  Blackf.  (Ind.)  71;  Gaffney 
v.  Chapman,  4  Rob.  (N.  Y.)  275;  Wat- 
klnson  v.  Inglesby,  6  Johns. -(N.  Y.) 
S86),  (2)  cows  (In  re  Freeman,  117 
Fed.  680,  9  AmBankrR  680),  (3) 
horses  (Musgrove  v.  Gibbs,  1  Dall. 
(U.  S.)  216,  1  L.  ed.  107;  Arnold  v. 
Park,  S  Bush  (Ky.)  8),  and  (4)  other 
chattels  (see  cases  cited  above  in  this 
note);  and  (5)  the  rule  applies  to 
Judgment  debts,  as  well  as  other 
liquidated  claims  (Dimmick  v.  Sex- 
ton, 125  Pa.  334,  17  A  345). 

[c]  Satisfaction  partly  In  mon^ 
wd  partly  la  property.. — (1)  A  liqui- 
dated claim  may  be  satisQed  by  the 
giving  and  acceptance  of  a'*  sum  of 
money  for  part  and  property  for  the 
balance.  Neal  v.  Handley,  116  111. 
418,  6  NE  45.  66  AmR  784;  Stearns 
V.  Johnson,  1?  Minn.  142.  (2)  Thus, 
where  a  party  pays  one  hundred  dol- 
lars and  gives  an  ox  In  satisfac- 
tion of  a  debt  of  two  hundred  dol- 
lars, which  is  accepted  as  such, 
this  constitutes  a  good  accord  and 
satisfaction.    Neal  v.  Handley,  supra. 

[d]  BsUsfaetloa.  partly  In  proper- 
ty and  partlr  In  serrloes. — The  ac- 
ceptance in  satisfaction  of  a  claim 
for  repairs  of  labor  and  material  con- 
stitutes a  valid  accord  and  satisfac- 
tion. Carmlchael  v.  Arms,  (Ind.  A.) 
100  NB  302. 

[e]  An  agresmeat  to  pay  the  debta 
of  another  and  a  delivery  by  that 
other  to  the  person  ao  agreeing  of 
personal  property  in  consideration 
thereof  constitute  an  accord  and  sat- 
isfaction. McCreary  v.  McOeary,  5 
Gill  &  J.  (Md.)  147. 

[f]  Property  taken  opon  faith  of 
debtor's  repressntatlons. — Where  a 
creditor  agrees  to  take  certain  prop- 
erty of  his  debtor  in  satisfaction  of 
his  debt,  upon  the  faith  of  repre- 
sentations of  the  debtor  as  to  Its 
condition,  and  takes  It  under  such 
agreement  after  he  has  an  opportu- 
nity to  test  the  truth^of  the  rwre- 
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or  a  conveyance  of  real  property,'^  is  accepted 
in  satisfaction  of  the  demand.  The  delivery  of 
something  other  than  money  is  what  the  debtor  is 
under  no  legal  obligation  to  make,  and  therefore  may 
be  a  legal  consideration  for  a  contract  of  discharge 
by  the  creditor  as  well  as'for  any  other  promise  he 
might  make.'^  And  furthermore  it  is  said  that  a 
presumption  exists  under  the  circumstances  that  the 
property  bad  a  special  value  to  the  recipient.^'  The 
rule  applies  irrespective  of  the  intrinsic  value  of  th^ 
property.^*  The  fact  that  the  property  was  of  less 
value  than  the  demand,  or  that  it  is  of  very  small 
value  as  compared  with  the  claim  for  which  it  was 
accepted^  is  immaterial.'"  Where  other  articles  than , 
money  are  received  and  agreed  to  be  accepted  in 
full  satisfaction  of  a  demand,  the  court  will  not 
estimate  their  value  in  money's  worth,^"  or  under- 
take to  interfere  with  the  parties'  estimate  of 
value,"  hike  any  other  species  of  accord,  however, 
full  ezecntion  is  necessary  to  constitute  an  accord 
and  satts&etion.^ 

96]   2.  Limitationg  of  Jtnle.    According  to 


Bcntatlons,  there  Is  a  good  accord  and 
witisfaetion.  Williams  v.  Phelps,  16 
Wis.  80,  .       .  ^ 

[gj  VropMtr  affalA  ■  oomintf  Into 
MnoaCw  po— wteBi— The  fact  that 
after  the  property  has  been  received 
and  accepted  in  satisfaction  ft  again 
comes  Into  the  debtor's  possession 
under  some  other  contract  with  which 
the  debtor  has  not  complied,  and  that 
by  reason  thereof  the  creditor  has  de- 
rived no  benefit,  does  not  make  the 
transaction  any  the  less  orte  of  ac- 
cord and  satisfaction.  Overton  v. 
Conner,  BO  Tex.  113. 

?rh]  <If  til*  creditor  UwfoUy  ao- 
iTdres  the  debtor's  propertji  and  It 
s  ai^reed  that  he  may  retain  it  In 
jsatlsfactlon  of  the  debt,  this  will  bs 
an  accord  and  satisfaction.  Jones  v. 
Sawklns,  B  C.  B.  142,  67  KCL  142, 
186  Beprlnt  828. 

91.  Mass. — Howe  v.  Mackay.  B 
Pick.  44. 

Mich. — Ijoud  V.  Winchester,  52 
Mich.  174.  17  NW  784. 

N.  T. — Eckford  v.  De  Kay.  26 
Wend.  20;  Strang  v.  Holmes,  7  Cow. 
S24. 

N.  C— Smitherman  v.  Smith,  20  K. 
C  89. 

Pa. — Savage  t.  Bverman,  70  Pa. 
816,  10  AmS  676.   _    ,     „  „  „ 

B.  a— Plther  v.  Manly.  9  R  C.  267 
[ad  82  Can.  S.  C.  6611. 

[a]  OonT»aao«  ox  eanity  of  xe- 
demptlos.— The  release  of  an  equity 
of  redemption  In  land  may  be  ac- 
cepted In  satisfaction  of  the  demand 
and  may  be  pleaded '  as  an  accord 
and  satisfaction.  Bailey  v.  Cowles, 
86  III.  383.  But  see  Preston  v.  Christ- 
mas, 2  Wlls.  C.  P.  86,  95  Reprint  700 
(which  holds  the  contrary  doctrine 
on  the  singular  theory  that  an  equity 
of  redemption  is  of  no  value  in  the 
eye  of  the  law). 

[b]  Conveyano*  of  expectant  in- 
terest*  On  appeal  from  a  decree  of 
the  probate  court  distributing  one 
seventh  of  an  estate  t:>  plaintUZs,  who 
claimed  as  children  vna  heirs  at  Jaw 
of  C,  a  deceased  datighter  of  the  In- 
testate, It  appeared  that,  while  the 
Intestate  and  C  were  both  living,  C 
and  her  husband  executed  to  the  In- 
testate a  writing  without  seal  pur- 
porting in  consideration  of  a  deed 
then  executed  to  her  and  her  hus- 
band by  the  Intestate  to  release  her 
and  her  heirs'  claim  to  her  share  In 
the  intestate's  estate.  It  was  held 
that  the  writing  could  not  operate 
as  an  accord  and  satisfaction,  as, 
when  given,  C  had  an  expectancy 
only.    Buck  v.  Kittle,  40  Vt.  288. 

Cc]  A  mmetgrngm  given  and  accm>t- 
«d  in  settlement  of  a  claim  on  which 
an  action  Is  jwndlng  Is  a  good  ao- 


cord  and  satisfaction, 
lone.  86  Ala.  571.  6  8  6. 

[d]  Part  paynent  axui  sxchaan 
of  deeds  for  various  laads  held  by 
husband  and  wife  separaCely,  In  set- 
tlement of  a  divorce  suit,  la  a  good 
accord  and  satisfaction,  although  the 
agreement  has  not  been  reduced  to 
writing,  and  bars  the  wife's  right  to 
recover  for  the  maintenance  of  young- 
er children,  although  they  were  not 
speclalU^  mentioned  In  the  settlement. 
Dixon  v.  Dixon,  107  Mo.  A.  682,  82 
SW  647. 

^e]    Effect  of  Invalidity  of  tltl«,P— 

Where,  under  ari  agreement  between 
a  debtor  and  his  creditor,  the  debtor 
procured  a  conveyance  to  the  credi- 
tor, from  a  third  person,  of  all  his 
title  to  lands  speclQed  in  the  deed, 
and  the  creditor  accepted  the  same 
as  payment  in  full,  but  It  subse- 
quently appeared  that  the  debtor  had 
no  title  to  any  such  land,  it  was  held 
that  in  the  absence  of  fraud  on  the 
part  of  the  debtor  the  claim  of  the 
creditor  was  discharged.  Reed  v, 
Bartlett,  10  Pick.  (Mass.)  278. 

92.  Wheeler  v.  Wheeler,  11  Tt 
60.  See  also  Jones  v.  Bullitt.  I  Lltt. 
iKy.)  49. 

33.  MlBsouri-Amerlcan  Electric  Co. 
v.  Hamilton-Brown  Shoe  Co..  166 
Fed.  288,  91  CCA  261. 

84.  Grimth  V.  Creighton,  61  Mo.  A. 
1;  Savage  v.  Bverman,  70  Pa.  816.  10 
AmR  676.  And  see  Marshall  v.  Bul- 
lard.  114  Iowa  468,  87  NW  427/  64 
LRA  862  (dictum). 

96.  U^. — Missouri-American  Elec- 
tric Co.  V.  Ham  11  ton -Brown  Shoo 
Co.,  165  Fed.  283,  91  CCA  261. 

Ala.— Brassell  v.  Williams.  61  Ala. 
S49. 

Conn. — Bull  v.  Bull,  48  Conn.  455. 

III. — Kaufman  v.  Sorrels,  164  IlL 
A.  324.  327  [quot  Cyo]. 

Ky.— Price  v.  Price,  111  Ky.  771,  64 
SW  746.  66  SW  629.  28  l&L  1086. 
1911,  1947;  Jones  v.  Bullitt.  2  Lltt! 
49. 

Mass.— Brooks  v.  White,  2  Mete. 
283,  37  AmD  95;  Howe  v.  Macfeay,  6 

Pick.  44. 

Mo.— Grltnth  V.  Creighton,  61  Mo. 
A.  1.  -  . 

N;  Y. — Strang  v.  Holmes,  7  Cow. 
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Fa. — Tucker  v.  Hurray.  2  Pa.  DlsL 

497. 

Wis. — Palmer  v.  Tager,  20  Wis.  91; 
Williams  V.  Phelps,  16  VVla.  80. 

See  McKenxie  v.  Culberth,  66  N. 
C.  634  (dictum). 

96.  Brooks  V.  White,  2  Mete. 
(Mass.)  288,  87  AmD  96. 

vr.  singleton  V.  Thomas,  78  Ala. 
206. 

98.  Orlnunett  v.  Onaley,  78  Ark. 
804,  94  SW  694  (holding  that  where 


some  decisions  the  rule  stated  has  no  application 
where  the  parties  have  fixed  a  price  on  the  property 
given  in  satisfaction  as  such,  the  view  being  taken 
that  under  the  circumstances  delivery  is  in  law 
equivalent  to  a  payment  of  so  much  money,™  al- 
though other  decisions  do  not  concur  in.  this  view^ 
and  bold  that  there  is  a  good  accord  and  satisfac- 
tion." The  return  to  the  creditor  of  his  own  lawful 
property  constitutes  no  accord  and  satisfaction," 
still  less  is  the  mere  order  on  another  for  the  return 
of  the  property.'^  So  the  giving  by  a  debtor  of  an 
order  on  another  for  merchandise,^^  or  the  deposit 
of  money  in  a  bank  and  the  giving  of  a  check 
thereon,'*  is  not  within  the  rule  permitting  a  valid 
accord  and  satisfaction  by  delivery  of  property  j  and 
the  rule  of  coarse  has  no  application  where  the  party 
to  whom  the  delivery  is  made  has  no  authority  to 
accept  property  in  satisfaction.?* 

97]  E.  Acceptance  of  Services  in  Satisfaction. 
The  rule  that  payment  and  acceptance  of  a  smaller 
sum  do  not  extinguish  a  claim  for  a  larger  has  no 
application  to  an  executed  agreement  vhereby  the 
Oobb  V.  Ma- 


a  debtor  offered  his  creditor  certain 
real  estate  in  bettlement  of  the  bal- 
ance of  a  debt,  and  the  creditor  ac- 
cepted a  portion  of  such  real  estata 
In  satisfaction,  but  there  was  no  evi- 
dence that  the  agreement  was  ever 
executed  by  a  conveyance  of  the 
property,  a  release  of  the  mortgage 
securing  the  debt,  or  a  surrender  of 
the  note  evidencing  the  same,  there 
was  no  accord  and  sattsfaetton) ;  Krf>- 
mer  v.  Helm.  76  N.  Y.  &74,  81  AmR 
491. 

99.  Morrill  v.  Baggott.  1B7  IlL 
240,  41  NE  639;  Grifflth  v.  Creighton, 
61  Mo.  A.  1:  Howard  v.  Norton.  65 
Barb.  <N.  Y.)  161;  Mitchell  v.  Cragg. 
10  M.  &  W.  367.  See  In  re  Freeman, 
117  Fed.  680,  9  AmBankrR  680  (which 
contains  lajiguage  which  supports 
this  view). 

30.  Conn. — Rose  v.  Hall,  26  Conn. 
392,  68  AmD  402. 

in.— Neal  V.  Handley,  116  IlL  418. 
6  NE  45,  56  AmR  784. 

Iowa. — Hasted  v.  Dodge,  36  NW 
462. 

Ky.— Jones  v.  Bullitt,  2  Litt.  49. 
N.  Y. — OaSney  v.  Chapman,  4  Rob. 
276  (in  each  of  which  cases  It  ap- 

S eared  that  the  parties  had  fixed  a 
eflnlte  cash  value  for  the  property, 
and  In  which  the  transaction  was 
nevertheless  held  a  good  accord  and 
satisfaction). 

N.  S. — Morton  v.  Judge.  40  N.  S. 
467. 

'  See  also  Bateman  v.  Daniels.  6 
Blackl  (Ind.)  71;  Muir  v.  Kalamazoo 
Corset  Co.,  155  Mich.  4.41.  119  NW  589. 

81.  Com.  V.  Muller,  6  T.  B.  Mon. 
(Ky.)  205;  Keeler  v.  Neal,  2  Watta 
(Pa.)  424. 

[a]  The  faot  that  dsfendant  might 
have  f oroed  plalutUt  to  a  dva  aoflon. 
to  recover  the  possession  of  the  prop- 
erty, and  that  the  delivery  of  the 
property  to  plaintiff  saved  him  that 
trouble  and  expense,  does  not  change 
the  case.  Swaggard  v.  Hancock,  26- 
Mo.  A.  596  (holding  that  the  return 
to  plaintiff  of  horses  to  the  possession 
of  which  he  was  legally  entitled 
was  not  a  suIBcient  consideration  to 
support  an  agreement  of  compro- 
mise). But  see  CovIU  v.  OeflCery,  2 
RoUe  96,  81  -Reprint  682  (where  It 
was  said  that  the  agreement  by  de- 
fendant In  an  action  of  trespass  to- 
pay  the  cost  of  the  transport  of  th* 
prop^ty  to  a  different  place  might 
omstltute  a  good  consideraUon) . 

89.  Grlfflths  v.  Owen.  18  M.  &  W. 
68. 

,„88.  Flenpr  v.  Flenor,  99  SW  268, 
80  Kyli  648. 

^^84.   Tucker  v.  Uurray,  2  Pa.  DIst 

Jf^ri'n  8..  4  T.  B.  MOp< 

(Xr.)  487  (revraiM  colleotion). 
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ACCORD  AND  SATISFACTION 


[IC.J.]  567 


creditor  accepts  tbe  personal  labor  of  the  debtor  in 
satisfaction  of  his  claim."'  Such  an  agreement  is 
based  on  a  new  consideration  and  is  valid.^^  How- 
ever, it  has  been  held  that  if  a  fixed  value  be  put 
upon  tbe  work,  showing  it  to  amount  to  less  than 
the  whole  debt,  there  will  not  be  a  good  accord  and 
satisfaction.*' 

08]  F.  Acceptance  of  Promise  in  Satisfac- 
tion. It  has  been  shown  in  another  section  that  s 
mere  accord  which  is  not  followed  by  execution  or 
satisfaction  ia  a^a  general  rule  no  bar  to  an  action 
on  the  original  obl^tion.'^   This  rule,  however, 

36.  Goodrich  t.  Stanley,  24  Conn. 
613;  Blinn  v.  Chester.  5  tConn.) 
359;  Molyneaux  v.  Collier,  13  Ga.  406; 
Merchants'  Bank  v.  Davis,  3  Ga.  112: 
Wheeler  v,  Essex  County  Public  Road 
Bd.,  40  N.  J.  I*  138;  Palmer  v.  Yager, 
20  Wis.  91.  See  also  TraphaBen  v. 
Voorhees,  14  N.  J.  Eq.  21.  12  A  885. 

[a]  Aoo«s*a»oe  of  mppozt  la  wfX- 
iKtteOou. — A  father  made,  as  trustee 
Tor  his  minor  son,  a  deposit  in  a 
savtaffs  bank.  Aftw  co™>"^.9'- 
the  son  demanded  the  deposit  of  his 
father,  who  said:  "I  never  want  to 
hear  of  this  matter  again.  1  made 
the  chanse  of  investment  supposing 
that  It  was  for  the  best,  but  it  was 
noL  If  you  are  not  satisfied  and 
want  the  |500.  take  It  and  go;  but  if 
you  remain  here  I  do  not  want  to 
bear  of  It  again."  The  son.  after 
this,  remained  at  home  and  was  sup- 
ported by  his  father.  In  an  action 
for  the  Ave  hundred  dollars,  brought 
by  the  son  against  the  father's  execu- 
tors, it  was  held  that  the  facts 
showed  a  complete  accord  and  satis- 
faction.   Thurber  T.  Sprague^  17  R.  I. 

*%"lfcirtlB«  »«r  torn  Inplw.  of 
ow  iertwred^Where.  in  construct- 
ing a  road,  a  dam  has  been  taken 
«own  by  the  board  of  public  roads, 
the  erection  of  a  new  dam  by  tne 
board,  and  the  acceptance  thereof  by 
the  party  injured  in  satisfaction  of 
the  injury,  operates  as  an  accord  ana 
■atiBfactlon.  Wheeler  v.  Essex  Pub- 
lic Road  Board.  42  N.  J.  L.  188 

[c]  Aooepttnr  promlM  In  satlsfao- 
tloa. — An  agreement  to  accept  the 
personal  labor  of  an  insolvent  debtor. 
In  value  less  than  tbe  whole  debt, 
li  a  valid  satisfaction,  where  it  Is 
clear  that  the  promise  and  not  the 
perfomiance  Iji  agreed  to  be  the 
sstlsteAtlon.  Molyneaux  v.  Collier,  13 
Oa.  408.   See  also  Infra  |  98. 

S7.  Holyneaux  v.  Collier,  IS  <te. 
401. 

n.  UorrU!  t.  Baggott  1(7  HI.  240. 
41  NE  <S».  And  see  supra  |  SS;  and 
cases  ^otea  2ft,  30. 

IS.   See  supra  I  1?  et  seq.  ^ 

40.  Bchwartsfager  v.  Pittsburgh, 
etc.  R.  Co.,  2S8  Pa.  158,  164,  8S  A 
111&  [quot  Cyc  ] ;  Bennett  v.  Hill.  14 
R.  I.  822;  Gulf,  etc.,  R.  Co.  v.  Har- 
riett, 89  Tex.  78,  15  SW  556. 

U.  U.  S. — ^Very  v.  Levy,  13  How. 
145,  14  Li.  ed.  173. 

Ala.— Smith  V.  Blrod.  123  Ala.  26», 
34  8  994. 

Aril. — In  re  Black  Diamond  Copper 
Hln.  Co.,  11  Arls.  41fi.  >6  P  117. 

Ark.— Pope  V.  Tunstall,  2  Ark.  209. 

CaL— Treadweil  V.  Hlmmelmann,  60 
CaL  9. 

Colo^ — Ouldager  v.  Rockwell,  14 
Cola  469,  24  P  666;  Tucker  v.  Ed- 
wards, 7  Colo.  209.  8  P  233;  Cary 
v.  Hclntjrre,  T  Colo.  173.  2  P  916; 
Whltsett  T.  Clayton,  B  Colo.  476. 

Conn. — Beach  t.  Whittleaey,  73 
Conn.  630,  48  A  850;  Goodrich  v. 
Stanley,  24  Conn.  613. 

Fla. — ^Hay  v.  Gamble,  14  Fla.  467 
[quot  8  Parsons  Contr.  (Bth  ed)  681 
C^hov  the  new  promise  Itself  is,  by 
the  accord  or  agreement,  the  satlsfac- 
Oon  for  tbe  debt  or  broken  contract")  1. 

Oa — VjTd  Prlntfaig  Ca  v.  Whitak- 
•r  Paper  Co^  126  Oa.  266.  70  SE  70S, 
AnnCaslSlSA  122;  AnuBwlok,  etc..  R 


presupposes  that  the  agreement  of  the  creditor  is  to 
accept  the  performance  of  the  debtor's  promise  or 
agreement,  and  not  the  promise  or  agreement  itself. 
There  is  a  well  defined  and  easily  recognized  dis- 
tinction between  these  two  classes  of  agreements.*" 
It  is  too  well  settled  to  admit  of  doubt  that,  if  the 
promise  or  agreement  itself,  and  not  the  perform- 
ance thereof,  is  accepted  in  satisfaction  of  the  de- 
mand, and  the  agreement  to  accept  is  based  on  a 
sufficient  consideration,  the  demand  is  extinguished 
and  cannot  he  the  foundation  of  an  action,*^  and  it 
makes  no  difference  whether  the  original  demand 


Co.  V.  Clem. -80  Oa.  634,  7  SB  84j 
Molyneaux  v.  Collier.  IS  Oa.  406. 

Ill— Knowles  v.  Knowles,  128  111. 
110,  21  NE  196;  Simmons  Clark. 
56  IlL  96;  Kemmerer  v.  Kokendlfer, 
66  I1L  A.  81;  PhfSnlx  Tub.  Co.  v.  Van 
Allen.  29  IlL  A.  149. 

Ind.— Woon  V.  Martin,  122  Ind,  211, 
23  NB  668. 

Iowa. — Sioux  City  Stock  Yard  Co. 
V.  Sioux  City  Packing  Co.,  110  Iowa 
896,  81  NW  7ia;  Potts  v.  Folk  Coun- 
ty, 80  Iowa  401.  46  NW  776;  Merry 
v.  Allen.  89  Iowa  236;  Hall  t.  Smith, 
16  Iowa  684;  Hall*  Smith,  10  Iowa 
46. 

Ky.— Bell  v.  Pitman,  148  Ky.  621, 
ia«  aw  1026;  Price  v.  Price.  Ill  Ky. 
771,  64  SW  746,  28  KyL.  1086.  66  SW 
529,  23  KyL.  1911,  1947;  BuUen  v. 
McGilllcuddy,  2  Dana  90;  Tomlin  v. 
McChord,  6  J.  J.  Marsh.  1;  Peace 
V.  Stennet,  4  J.  J.  Marsh.  460. 

Me.— White  v.  Gray,  68  Me.  679; 
Doyle  T.  Donnelly,  66  He.  26. 

Mass.— Field  v.  Aldrlcli.  162  Mass. 
587,  39  NE  288;  Stults  v.  NewhalL 
118  Mass.'  98;  Blgelow  v.  Baldwin,  i 
Gray  245;  Apthorp  v.  Shepard,  Quln- 
cy  398,  1  AmD  8. 

Mich. — Henderson  T.  McRae,  148 
Mich.  324,  827.  Ill  NW  1057  [clt 
Cyc];  Averlll  t.  Wood,  78  Hich.  242. 
44  NW  381. 

Minn.— Schwelder  t.  I<ang,  29 
Minn.  254.  13  NW  8S,  42  AroR  202. 

Miss. — Yazoo,  etc.,  R.  Co.  v.  Pul- 
ton. 71  Miss.  385,  14  S.  271;  Whitney 
V.  Cook,  63  Miss.  661. 

Mo. — Worden  v.  Houston,  92  Mo.  A. 
371;  Curtis  v.  Browne.  63  Mo.  A. 
431;  Relsenleiter  v.  Bvan^ellsche.  etc.. 
Kirche,  29  Mo.  A.  291;  Todd  v.  Terry, 
26  Mo.  A.  598. 

N.  H.— Woodward  V.  Miles.  24  N.  H«, 
289;  Ranlett  v.  Moore.  21  N.  H.  336. 

N.  M.— FMck  V.  Joseph,  2  N.  M. 
138. 

N,  Y.~Bandman  v.  Finn,  185  "N.  Y. 
608,  78  NE  175.  12  LRANS  1134;  Ore- 
gon PaC.  R.  Co.  V.  Forrest,  128  N.  T. 
88,  28  NE  137;  Zolblsch  v.  Von  Mln- 
den,  120  N.  T.  406,  24  NB  795;  Mc- 
Creery  v.  Bay,  119  N.  T.  1,  28  NB  198, 
16  AmSR  798,  6  LRA  60S:  Wahl  v. 
Bamum,  116  N.  Y.  87,  22  NB  280,  6 
LRA  623:  Allison  t.  Abendroth.  108 
N.  Y.  470.  16  NB  606;  Dunham  v. 
Grlswold,  100  N.  Y.  824.  8  NB  7<; 
Morehouse  v.  Oswego  Second  Nat. 
Bank,  98  N,  Y.  608  [rev  30  Hun  628]: 
Kromer  v.  Helm,  76  N.  Y.  674.  si 
AmR  491;  Wehrum  v.  Kuhn^l  N.  Y. 
623;  Davis  v.  Spencer,  24  Hun  386; 
Van  Etten  v.  Troudden.  1  Hun  432  [aff 
76  N.  Y.  679,  81  AmR  4941;  Billings 
V.  Vanderbeck,  28  Barb.  646;  BIcknell 
V.  Spier.  7  Misc.  108.  27  NYS  886; 
Kellogg  V.  Richards.  IS  Wend.  116; 
Anderson  v.  Highland  Turnpike  Co., 
16  Johns.  86. 

•  N.  C. — Hayes  V.  Atlantio,  ato,  Air 
Line  R.  Co..  148  N.  a  186,  56  SB  437, 
10  AnnCas  737. 

Or. — ^Douglass  County  Bank  v. 
Bloomer,  60  Or.  661,  93  P  141*  Chan 
Hi  V.  Bloomer,  60  Or.  660,  98  F  141; 
Marks  Co.  v.  BloomM\  60  Or.  669.  93 
P  140:  Sutherlln  T.  Bloomu',  60  Or. 
398,  93  P  135. 

Pa. — Laughead  v.  Frlck  Coke  Co., 
209  Pa.  868,  68  A  686,  108  AmSR  1014 
[aff  28  Pa.  Co.  97};  Christie  t.  Cralge, 
20  Pa.  480:  Hart  t.  BolUr,  16  Bsr*.  & 
R.  188,  16  AmD  686. 


R.  I, — Thurber  v.  Sprague,  17  R. 
I.  634.  24  A  48;  Bennett  v.  Hill,  14 
R.  I.  822. 

S.  C.-— Kinaler  v.  Pope,  86  &  C.  U 
128. 

Tenn.' — ^Foster  v.  Colllna,  6  Helsk.  1. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Harriett, 
80  Tex.  73,  16  SW  666;  Gulf,  etc^ 
R.  Co.  V.  Gordon,  70  Tex.  80.  7  SW 
696;  Bradshaw  v.  Davis.  12  Tex.  886; 
Jennings  v.  Ft.  Worth,  7  Tex.  Civ.  A. 
329,  26  SW  927.  See  also  Fort  v. 
Bamett,  23  Tex.  460. 

Utah.— Whitney  v.  Richards,  17 
Utah  226,  63  P  1122. 

Vt.— Draper  v.  HItt,  48  VL  439,  6 
AmR  292;  Buchanan  v.  PaddJeforcL 
43  Vt  64:  Babcock  v.  Hawkins,  23 
Vt.  661;  Bryant  v.  Gale,  6  Vt.  416. 
And  see  Manley  v.  Vermont  Uut.  P. 
Ins.  Co.,  78  Vt.  831,  68  A  1020,  8 
AnnCas  662  and  note. 

Wis. — ^Palmer  v.  Yager,  20  Wis.  91. 

Enp. — Crowther  v.  sWrer,  15  Q.  3. 
677,  69  ECL  677.  11?  Reprint  616; 
Edwards  v.  Hancher,  1  C  P.  D.  119; 
Cartwright  v.  Cooke.  3  B.  &  Ad.  701, 
23  ECL  308,  110  Reprint  256;  Good 
V.  Cheesman,  2  B.  &  Ad.  328,  22  EX7Ij 
142,  109  Reprint  1165;  Wentworth  V. 
Bullen,  9  B.  A  C.  840.  17  ECI.  872. 
109  Reprint  313:  Page  v.  Meek.  3  B. 
ft  8.  869,  113  ECL.  869,  122  Reprint 
98;  Bradley  v.  Gregory,  2  Campb. 
383 ;  Buttigleg  v.  Booker,  9  C.  B.  689, 
67  ECL.  689,  187  Reprint  1063;  Lewis 
v.  Lyster,  2  C.  M.  &  R.  704:  Taylor 
;v.  Mitchell,  3  East  261,  102  Re- 
print 694s  Lyth  V.  Ault,  7  Exch. 
669;  Evans  v.  Powis,  1  Exch.  601; 
Reevtos  v.  Heame,  1  M.  ft  W.  826; 
Sard  V.  Rhodes.  1  M.  ft  W.  153;  Case 
V.  Barber,  T.  Raym.  460,  83  Reprint 
235,  1  ERC  408;  Comyns  Dig.  tit.  Ac- 
cord (B  4). 

N.  S.— Morton  v.  Judge,  40  N.  S.  467. 

Ont.— McHugh  V.  Grear.  18  U.  C. 
C.  P.  488;  Stewart  v.  Hawson,  7  tl. 
C.  C.  P.  168;  Brunsklll  v.  Metcalf,  2 
U.  C.  C.  P.  431;  Brown  v.  Erie,  etc., 
Ins.  Co.,  21  U.  C.  Q.  B.  425;  Clark 
V.  Ring,  13  U.  C.  Q.  B.  186;  Thomas 
V.  MalTory.  6  U.  C.  Q.  B.  631. 

[a]  AppUeatins  of  nie  gwunl- 
ly«-— The  following  decisions  will 
serve  to  show  some  of  the  varlouB 
applications  made  of  the  rule.  (1)  In 
Peace  T.  Stennet,  4  J.  J.  Uarah.  (Ky.) 
449,  Pea<»  pleaded  that  he  had  ex- 
ecuted a  note  to  Stennet.  which  Sten- 
net had  accepted  in  satisfaction  of 
the  claim.  It  was  held  that  the  plea 
was  sufflclent,  although  the  note  nad 
not  been  paid.  (2>  In  Tomlin  v. 
McChord,  6  J.  J.  Marsh.  (Ky.)  1,  He- 
Chord  sold  a  tract  of  land  to  Tomlin 
and  he  executed  to  McChord  a  note 
for  two  hundred  dollars,  to  be  paid 
on  certain  conditions.  When  sued  on 
this  note  Tomlin  pleaded  that  subse- 
quently they  had  made  an  agreement 
by  which  he  had  executed  a  note  to 
McChord.  payable  on  other  conditions. 
In  compromise  of  the  note  sued  on.  It 
-was  held  that  the  plea  was  good.  (3) 
In  Price  v.  Price,  111  Ky.  771,  64 
SW  746,  23  KyL.  1086.  66  SW  629,  23 
KyL  1911,  1947,  plaintiff  held  a  note 
on  defendant  for  four  thousand  dol- 
lars, and,  when  sued  on  the  note,  he 
pleaded  that  it  had  been  agreed  be- 
tween them  In  writing  that  he  should 
pay  the  ptaintlfC  sixty-two  dollars 
and  fifty  omtm  «v«!T  three  months 
during  his  natural  life,  and  that  thla 
BhooSif  be  la  fuU  of  Uw^onr-tbobMnd- 
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was  in  tort  or  contract.^  Under  these  eircnm- 
stances  there  is  a  valid  accord  and  satisfaction,  even 
though  the  promise  or  agreement  is  not  performed.^ 
The  sole  remedy  of  either  party  in  case  of  nonper- 
formance is  by  action  for  breach  of  .the  new  agree- 
ment/* the  r^ht  to  insist  on  the  original  indebt- 
edness being  extinguished.'"  The  promise  or  agree- 
ment will  not  operate  as  a  satisfaction  of  the  debt 
or  demand  unless  the  claimant  intended  to  accept  it 
as  such,**  and  such  intention  must  be  clearly  shown.'' 

dollar  note.  The  defense  was  aus- 
talned.  (4)  In  BlUInefl  v.  Vander- 
beck,  23  Barb.  <N.  T.)  616.  It  was 
held  that  an  agreement  by  which  A 
promiMS  to  deliver  to  B  certain  prop- 
erty mentioned  therein  at  a  specified 
time  and  place,  and  B  agrees  to  ac- 
cept the  property  .at  the  time  and  place 
specified  and  to  deliver  a  certain 

SromlBsory  note  ot  A  to  him,  la  valid, 
fie  mutual  stipulations  constituting 
a  sufficient  consideration.  And  If  A 
tenders  performance  on  his  part  on 
the  day  and  at  the  place,  and  B  falls 
to  accept  or  perform  on  his  part,  a 
cause  of  action  arises -In  favor  of  A 
for  such  damaees  as  are  caused  by 
the  breach  of  the  agreement. 

[b]  AOMVtaBce  of  proMrty  ud 
ll^omlse  in  saUsfaotlon. — A  creditor 
agreed  to  accept  certain  property,  and 
the  promise  of  the  debtor  to  do  a 
certain  act  in  the  future,  in  satisfac- 
tion of  the  debt,  and  the  promise  was 
made,  and  the  property  delivered  to 
the  creditor,  and  he  told  the  debtor 
that  he  would  instruct  his  wife  to 
deliver  the  notes  evidencing  the  debt 
to  the  debtor  whenever  he  should 
call,  and  the  wife  delivered  only  one 
of  the  notes,  the  others  having  been 
pledged  by  the  creditor,  it  was  held 
that  the  accord  was  executed  and  the 
notes  were  satisfied.  Smith  v.  Elrod, 
122  Ala.  269.  24  S  994. 

[c]  Part  paynieiit  and  promise^ 
Where  a  person  h&ving  a  claim  for 
unliquidated  damages  upon  a  disput- 
ed cbim  agree  to  settle  the  claim  for 
a  smaller  sum  and  the  promise  of  a 

Eosltlon,  the  accord  and  satisfaction 
ecame  complete  upon  i>ayment  of  the 
money  and  the  giving  of  his  receipt 
In  full,  and  he  could  not  recover  upon 
his  original  contract,  although  the 
contingency  upon  the  occurrence  of 
which  he  was  to  obtain  the  position 
had  not  happened.  Laughead  v.  Frlck 
Coke  Co.,  209  Pa.  368,  ^8  A  686,  103 
AmSR  1014.  ^       ,  _ 

[d]  Wots  In  wtisfa«tlon  of  tort^ 
The  acceptance  of  a  note  payable  at 
a  future  day  In  satisfaction  of  a  tort 
Is  a  good  accord  and  ^tlsfactlon 
where  the  agreement  was  to  receive 
the  note  In  satisfaction.  Ellis  v.  Bit- 
Mr,  2  Oh.  89,  15  AmD  684. 

re]  Bow  satlBlled  liy  Indtfuant^ 
A  }udgment  may  be  a  satisfaction  of 
a  bond  If  accepted  as  such.  Seaman 
V.  Haaklns,  2  Johns.  Cas.  (N.  T.)  195. 
See  Prlsble  v.  Lamed,  21  Wend.  (N. 
Y.)  450  (where  It  was  held  that  a 
judgment  confessed  by  one  of  the 
partners  of  a  firm  for  the  debt  of 
a  firm  was  a  satisfaction). 

[f]  AgreeaMit  held  no*  within 
mle, — One  who  gives  a  railway  com- 
pany a  general  release  on  its  prom- 
ise to  pay  a  sum  of  money,  hospital 
and  doctor  bills,  and  wages,  is  en- 
titled on  refusal  to  pay  the  wages, 
to  rescind  the  release  and  sue  on  the 
original  cause  of  action.  In  this  case 
it  was  said:  "The  agreement  in  the 
present  case  cannot  be  fairly  con- 
strued to  be  an  acceptance  of  the 
defendant's  promise  to  pay  wages  in 
li^u  of  the  then  existing  obligation  of 
the  company  to  make  good  the  dam- 
ages caused  by  Its  negligence,  but 
it  must,  we  think,  be  regarded  as 
contemplating  the  payment  of  wages 
for  the  specified  time,  that  Is.  until 
plalntlfC  should  recover  his  ability 
to  work  at  his  trade."  Schwartsfanr 
v.  Pittsburgh,  etc.,  R.  Co.,  2SS  Pa. 
158.  1C5.  85  A  1115. 

iKl   vew  note  far  Um  amoab— 


It  has  been  held  that  where  t&e  hold- 
er of  a  promissory  note  surrenders 
It  to  the  maker  and  takes  one  of 
less  amount  in  satisfaction,  it  Is  a 
full  discharge,  and  no  action  can  be 
maintained  for  the  unpaid  iiortion. 
tibe  surrender  of  the  original  note 
being  equivalent  to  a  release  under- 
seal.  Draper  v.  Hltt.  43  Vt  43», 
5  AmR  292  [cit  ElLsworth  v.  Fogg. 
36  Vt.  355]. 

43.  Shoemaker  v.  Fegley,  14  Pa. 
Diet.  860.  ' 

43.  Ala.— Smith  t.  Elrod,  122  Ala. 
269,  24  S  994. 

Conn. — Goodrich  v.  Stanley,  24 
Conn.  613. 

Miss. — Whitney  V.  Cook.  62  Hiss. 
651. 

N.  H.-M^owlng  V.  Thomas,  67  N.  H. 
399,  40  A  184:  Woodward  v.  Miles, 
24  N.  H.  289:  Ranlett  v.  .Moore,  21 
N.  H.  836. 

N.  Y.— Allison  V.  Abuidroth.  108 
N.  Y.  470,  16  NB  606. 

Pa. — lAughead  v.  Frick  Coke  Co.. 
28  Pa.  Co.  97  [aff  209  Pa.  868,  S8  A 
685,  103  AmSR  1014].  _ 

Tex. — Gulf,  etc.,  R.  Co.  V.  Harriett, 
80  Tex.  73,  15  SW  5B6;  Bradshaw  v. 
Davis,  12  Tex.  336. 

Wis. — Palmer  v.  Yager.  20  Wis.  91. 
Eng. — Cartwrlght  v.  Cooke.  3  B.  & 
Ad.  701.  23  ECIj  308,  110  Reprint  256. 
Contra  Frost  v.  Johnson,  S  Oh.  393. 

44.  Ark. — Pope  v.  Tun  stall.  2  Ark. 
209. 

Iowa. — Merry  v.  Allen,  89  Iowa  226. 
Me.— White  v.  Gray,  68  Me.  579.  ■ 
Mo. — Worden  v.  Houston,  92  Mo.  A. 
271. 

N.  H.~Oowlng  v.  Thomas.  67  N.  H. 
399,  40  A  184;  Ranlett  v.  Moore,  21 
N.  H.  336. 

N.  Y.— Billings  V.  Vanderbeck,  23 
Barb.  646. 

Pa.~Iiaughead  v.  Frlck  Coke  Co., 
209  Pa.  368,  58  A  685,  102  AmSR 
1014. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Harriett. 
80  Tex.  78,  15  SW  556:  Jennings  v. 
Ft.  Worth,  7  Tex.  Civ.  A.  329,  26  SW 
927 

Vt— ^bcock  V.  Hawkins,  28  Vt. 
681. 

Eng.— Bard  v.  Rhodes,  1  M.  &  W.  158. 
See  also  Good  v.  Cheesman,  2  B.  & 
Ad.  228.  22  BCI.  142. 109  Reprint  1165. 

46.  Northern  Cent.  R.  Co.  v,  Her- 
ing,  93  Md.  164,  48  A  481. 

46.  Conn.— Ooodrtch  v.  Stanley,  24 
Conn.  613. 

Ga. — Brunswick,  etc.,  R.  Co.  v. 
Clem,  80  Ga.  684,  7  84;  Molyneaux 
V.  Collier,  13  Ga.  406. 

111. — Simmons  v.  Clark,  56  111.  96. 
Kan. — St.   Louis,      etc.,   R   Co.  v. 
Davis,  86  Kan.  464,  11  P  421. 

Ky. — Bell  v.  Pitman,  143  Ky.  621, 
136  SW  1026. 

Me.— White  V.  Gray,  68  Me.  579. 
Mass. — Field  v.  Aldrlch.  162  Mass. 
687,  39  NB  288;  Stults  v.  NewhalU  118 
Mass.  98. 

Mich. — Henderson  v.  HcRae,  148 
Mich.  824,  111  N.  W.  1067. 

Miss. — Yaxoo,  etc.,  R.  Co.  v.  Fulton. 
71  Miss.  385.  14  S  271;  Burrus  v. 
Gordon,  67  Miss.  98;  Whitney  v.  Cook, 
63  MlBS.  551. 

Mo. — Briscoe  v.  Callahan,  77  Mo. 
134;  Gerhart  Realty  Co.  v.  Northern 
Assur.  Co.,  94  Mo.  A.  856,  68  SW  86; 
Frelermuth  v.  McKee,  86  Mo.  A.  64; 
Curtis  v.  Browne.  88  ICo.  A.  481.  See 
also  Hensler  v.  Stix,  118  Uo.  A.  162, 
88  8W  108. 

N.  H.— Woodward  v.  Ulles,  24  N. 
H.  289. 


In  some  decisions  it  has  been  said  that  an  express 
agreement  that  the  promise  shall  operate  as  satis- 
faction is  necessary.^  In  others  it  has  been  said 
that  it  will  be  sufficient  if  the  intention  of  the  cred- 
itor to  accept  the  promise  in  satisfaction  appears 
either  expressly  or  by  implication,  aiid  this  is  prob- 
ably a  more  correct  statement  of  the  rule.*'  Whether 
the  promise  has  been  accepted  in  satisfaction  must 
be  determined  from  the  eircnmstandes  of  each  case.** 
So  to  have  the  effect  of  extinguishing  the  debt  a 

K.  a^Frlcik  v.  Joseph,  2  N.  M.  188. 
N.  Y.— Kromer  v.  Hebn,  76  N.  Y. 
574L  81  AmR  491. 

Or. — Suthwlin  v.  Bloomer.  5  Or. 
898,  98  P  186. 

Pa.— Hart  v.  BqUvt.  IB  Bwg.  A  R. 
16^  18  AmD  686. 
8.  C— 8mlth  V.  Keels.  15  Rich.  318. 
Tex. — Oulf,  etc.,  R  Co.  v.  Gordon. 
70  Tex.  80.  7  SW  696;  Overton  v. 
Conner,  60  Tex.  113. 

Utah. — ^Whitney  v.  Richardson,  17 
Utah  226,  63  P  1122. 

Vt. — Manley  v.  Vermont  Mut.  F. 
Ins.  COy  78  Vt.  331,  62  A  1020,  6  Ann 
Cas.  662  and  note;  Hard  v.  Burton,  62 
Vt.  314,  20  A  269. 

Wis. — Palmer  v.  Yager,  20  Wis.  91; 
Eastman  v.  Porter.  14  Wis.  89. 

Eng. — Hall  v.  Flockton,  16  Q.  R 
1039,  71  ECL  1039,  4  EngL&Eq  185, 
117  Reprint  1179. 

Can. — Weldon  v.  Vaughan,  5  Can. 
S.  C,  35. 

[a]  Whether  an  agreement  for  the 
settlement  of  a  snlt  or  the  perform- 
ance thereof  shall  oonstltnte  »  sat- 

Isfaofeion  depends  upon  the  intention 
of  the  parties  thereto;  the  rule  ap- 
plying to  oral  contracts,  if  executed, 
as  well  as  written  ones.  H.  Marks 
Co.  v.  Bloomer.  50  Or.  659.  88  P  140; 
Sutherlln  v.  Bloomer,  50  Or.  898,  405, 
93  P  135  [cIt  Cyc]. 

[b]  When  it  Is  manifest  that  per- 
formance was  oontemplated  by  the 
parties,  the  mere  promise  to  perform 
Is  not  satisfaction.  Yazoo,  etc.,  R. 
Co.  V.  Fulton,  71  Miss.  386.  14  S  271. 

[cl  What  Is  not  u  agreement  to 
aoospt  promise  Ulnstrated. — ^A  Judg- 
ment creditor  and  his  debtor  entered 
Into  a  written  agreement  by  which 
the  latter  was  to  nay  the  former  five 
hundred  , dollars  "in  six  months,  and 
give  his  note  for  three  thousand  five 
hundred  dollars  payable  in  two  years, 
and  the  note  was  given  accordingly. 
The  contract  provided  that  when  the 
debtor  should  have  paid  the  said  sums 
of  money  with  Interest,  the  same 
were  to  be  paid  in  full  settlement  of 
the  Judgment,  which  was  for  eight 
thousand  dollars;  and  the  creditor 
further  agreed  and  bound  himself  to 
release  said  Judgment  upon  payment 
of  the  sum  mentioned  in  said  promis- 
sory note  by  the  maker  thereof.  It  was 
held  that  the  payment  of  four  thou- 
sand dollars  was  to  oi>erate  as  a  sat- 
isfaction of  the  Judgment  and  not 
that  the  mere  promise  of  payment 
was  to  have  that  cSect.  Shnmons  v. 
Clark.  66  III.  96. 

47.  Henderson  v.  HcRae,  148  Mich. 
324,  111  NW  1057;  Curtis  vt  Browne, 
63  Mo.  A  431;  Gulf,  etc.,  R.  Co.  v. 
Gordon,  70  Tex.  80.  7  SW  695;  Over- 
ton V.  Conner.  50  Tex.  113. 

48.  Brunswick,  etc..  R,  Co.  v. 
Clem,  80  Ga.  534,  7  SB  84:  Eastman 
V.  Porter,  14  Wis.  39.  And  see  Pul- 
nam  V.  Taylor.  50  Miss.  251.  257 
<where  it  was  said:  "An  agreement  or 
promise  of  the  same  grade  will  not 
be  held  to  be  In  satisfaction  of  a  prior 
one,  unless  It  has  been  expressly  ac- 
cepted as  such"). 

49.  Hall  V.  Smith,  15  Iowa  584, 
S89  (where  it  was  said:  "We  suppose 
that  ordinarily  no  rule  is  violated  in 
holding  that  it  Is  sufUcient,  if  this 
Intention  or  purpose  is  evidenced  by 
any  unequivocal  act,  or  In  any  clear 
manner");  Morehouse  v.  Oswego  Sec- 
ond Nat.  Bank,  98  N.  Y.  603. 

60.  Hall  V.  Smith.  15  Iowa  684; 
Shoemaker  Fegley,  14  Pa.  Diet.  850,. 
851  [duot  Cyc]. 
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new  promise  must  be  one  legally  binding,  operating 
to  extinguish  the  clainf,  which  can  be  enforced  in 
substitution  therefor.  An  essential  element  of  such 
sn  agreement — like  any  other  contract — is  a  legally 
sufficient  consideration.^^ 

U  99]  a.  Release  of  Hntnal  Claims.  A  release 
of  mntoal  claims  or  discontinuance  of  mutual  ae- 
titma  constitutes  a  mutual  accord  and  satisfaction 
and  bars  any  further  recourse  to  such  claims  or  the 
further  proseention  of  such  actions.''^  It  has  been 
said  thougfa  that  in  vrder  to  make  this  transaction 
effectual  as  'to  mutual  actions  the  release  must  be 
under  seal;"  but  of  course  this  cannot  be  the  law 


in  those  states  where  seals  have  been  dispensed  with 
by  statute. 

[$  100]  H.  Mutnal  AcQniescence  in  Entry  of 
Judgment.  Where  litigation  presented  a  claim  by 
plaintiff  for  the  contract  price  for  work  done  and 
a  claim  by  defendants  for  damages  for  defective 
work,  acquiescence  by  defendants  in  a  decision  of 
the  court  by  their  affirmative  entry  of  the  order 
of  the  court  which  praotioally  ended  the  litigation 
wholly  in  favor  of  plaintiff,  such  entry  being 
with  idaintiff's  consent,  constitutes  an  accord,  and 
satisfaction  of  the  claim  for  dami^s  for  defective 
work." 


VI.    WAIVER  OF  STIPXTLATIONS  OF  ACCORD 


[i  101]  As  in  the  case  of  other  contracts,  either 
party  to  a,  contract  of  accord  and  satisfaction  may 
-waive  stipulations  in  his  favor."    But,  in  order  to 


constitute  an  effectual  wiuver,  there  must  be  an  ele- 
ment of  estoppel  or  a  valid  consideration  in  what  is 

relied  on." 


Vn.   IftODIFICATION  OR  RESCISSION  BY  UUTUAL  CONSEITT 


102]  As  in  the  case  of  any  other  contract,  it 
is  competent  for  the  parties,  by  subsequent  agree- 
ment, to  modify  a  contraet  of  accord  and  satisfac- 


tion," and  the  parties  to  such  a  contract  may  by  a 
subsequent  agreement  rescind  the  same  and  restore 
the  d^t  to  its  original  status.*" 


Vm.    mPEAOHING  AND  SETTINO  ASIDE 


[^03]  A.  Cronnd^l.  In  OeneraL  Where  per- 
sons have  voluntarily  settled  their  existing  differ- 
ences by  accord  and  satisfaction  the  courts  will  not 
reopen  the  controversy  without  a  sufficient  showing 
to  invalidate  the  accord,  such  for  instance  as  fraud, 
mistake,  or  duress." 

[}  104]    2.  Fraud.   If  the  accord  and  satisfac- 


tion is  procured  by  fraud  on  the  debtor's  part^as, 
for  instance,  by  false  representations  or  by  the  sup- 
pression of  material  facts — it  is  not  binding,  since 
fraud  vitiates  all  contracts;  and  hence,  in  an  action 
on  the  orig^al  obligation,  the  effect  of  the  accord 
and  satisfaction  may  be  avoided  by  showing  these 
facts  f  and  it  has  been  held  that  this  is  so  whether 


51.  lAtapee  V.  Pecholler,  14  F.  Cas. 
No.  8.101,  2  Wash.  C.  C;  Goodrich 
V.  Stanley,  24  Conn.  618;  Manley  v. 
Vermont  Mut  F.  Ina.  Co.,  78  Vt.  831, 
E2  A  1020,  6  AnnCas  562;  Wheeler  v. 
Wheeler,  11  Vt.  6Q.  See  also  Cobb 
T.  Cowdery,  40  Vt.  26.  94  AmD  370, 

[a]  Whftt  oonaMtBtM  aaw  eoaaM- 
mUxm. — If  by  a  subsequent  exec- 
utory simple  contract,  made  and 
accepted  In  satlafactlon  of  a  simple 
contract  debt  or  cause  of  action.  In- 
creased liabilities  are  undertaken  by 
defendant,  if  an  additional  Bum  of 
money  Is  agreed  to  be  paid  or  addi- 
tional acts  and  duties,  to  be  i>erf ormed, 
for  the  nonperformance  of  which 
an  action  will  lie  against  defendant, 
er  If  a  surrender  or  exchange  of  se- 
cnrtles  has  been  agreed  upon,  or  an 
apnortionment  of  property  and  debts, 
this  new  contract,  with  the  remedies 
thereupon,  will  constitute  a  good  ac- 
cord and  satisfaction.  Creager  v. 
Link,  7  Md.  269;  Comyns  Dig.  tit.  Ac- 
cord (B  4). 

62.  Vedder  v.  Vedder,  1  Den.  (N. 
T.)  257;  Foster  v.  Trull.  12  Johns. 
(N.  T.)  456  [appr  Davis  v.  Spencer, 
H  N.  Y.  386].  See  also  as  sustaining 
this  doctrine  Williams  v,  London 
Commercial  Bxch,  Co.,  10  Exch.  569; 
Boosey  v.  Wood,  3  H.  &  C.  484.  But 
compare  Dlghton  v.  Whttlng,  L>utw. 
SI;  Davis  V.  Ockham,  Style  245,  82 
Reprint  681  (which  are  apparently  In 
direct  conflict  therewltb). 

fa]  Vhnm  "where  a  controversy 
has  been  adjusted  .by  the  parties  to 
tt  by  an  offset  mutually  agreed  upon 
of  the  claims  which  each  sets  up 
against  the  other,  and  there  Is  a  recip- 
rocal agreement  not  to  sue  on  either 
side,  courts  should  give  effect  to 
the  agreenientt  unless  the  case  shows 
bad  Bilth  in  the  assertion  of  any 
claim  at  all  on  the  part  of  one  of  the 
parties,  or  that  the  claim  Is  so  des- 
titute of  foundation  as  to  savor  of 
imposition  and  extortion."  Doyle  v. 
Donnelly,  56  Me.-  26,  29. 

lb]  OoBflldaratlon. — ^An  agreement 
or  the  terms  of  which  one  party 
arrees  to  pay  the  other  a  sum  of 
money  and  each  agrees  to  release  the 
«tlier  from  all  obligations  on  a  breach 


of  contract  of  marriage  Is  not  en- 
forceable as  an  accord  and  satisfac- 
tion against  the  party  promising  to 
pay,  when  plaintiff  shows  no  right 
or  advantage  yielded  up  by  reason 
of  the  agreement  Conard  v.  Bare, 
29  Oh.  Clr.  Ct.  163. 

63.  2  Parsons  Contr.  (8  th  ed ) 
«85,  686. 

54.  O'Shea  v.  Uorlts,  126  App.  Div. 
412,  110  NTS  8S5. 

66.  Gary  v.  Mclntyre,  7  Colo.  173, 
2  P  916  (where  It  was  held  that 
where  a  contract  to  deliver  lumber 
has  been  broken,  and  a  new  agree- 
ment is  entered  into  founded  upon 
sufficient  consideration,  the  party 
who  Is  to  deliver  the  lumber  may 
waive  performance,  on  the  part  of 
the  party  who  is  to  accept  it,  of 
some  of  the  conditions  of  the  new 
agreement):  Prest  v.  Cole,  183  Mass. 
283,  67  NB  246;  Watson  v.  Tanner, 
(R.  I.)  36  A  716.  And  see  supra  IS 
19  82 

'se.  'Preat  v.  Cole,  183  Mass.  283, 
67  NE  246. 

67.  Prest  v.  Cole,  183  Mass.  283, 
67  NIB  246. 

88.  Heavenrlch  v.  Steele,  57  Minn. 
221,  58  NW  982;  Feder  v.  Ervln. 
(Tenn.  Ch.  A.)  88  SW  446,  36  LRA 
336  and  note. 

[a]  Wliat  oonstitates  rMoiasion.-^ 
Where  by  mutual  agreement  a  note 
which  has  been  the  subject  of  ac- 
cord and  satisfaction  Is  restored  to 
the  holder  and  notes  and  accounts 
received  by  him  In  satisfaction  are 
returned  to  the  other  party,  there  is 
a  rescission  of  the  accord  and  satis- 
faction, and  each  i>arty  Is  restored 
to  his  original  status.  Feder  v.  Er- 
vln, (Tenn.  Ch.  A.)  SS  SW  446,  36 
LRA  835. 

09.  111. — Chicago,  etc,  Coal  Co.  v. 
Peterson,  S9  lllTX  114.  _ 

Ky.— Bell  T.  Henshaw.  91  Ky.  430. 
16  SW  8,  12  KyL  674. 

Mass. — Atty-Oen.  Supreme  Coun- 
cil A.  L.  H.,  196  Mass.  151,  81  NE 
96«. 

Mich. — ^Nash  v.  Manistee  Lumber 
Co.,  75  Mich.  846,  42  NW  840;  Hart 
V.  Gould.  62  Mich.  »St,  28  NW  881. 

Mlnn.>--Copley  v.  Hjrland,  46  Minn. 
205,  48  NW  777. 


Miss. — ^Taylor  t.  Blackman,  12  S 
458. 

Mo, — Rawlins  v.  Rawlins,  102  Mo. 
563,  15  SW  78;  Helling  v.  United  Or- 
der of  Honor,  29  Mo.  A.  309.  See 
also  Mateer  v.  Missouri  Pac  R.  Co., 
105  Mo.  820,  16  SW  839. 

N.  Y.— Stond  V.  Weillor,  128  N.  T. 
666,  28  NB  668. 

N.  C. — ^White  T.  Richmond,  etc  R- 
Co.,  110  N.  C.  466,  16  SB  197. 

Or.— PoweU  T.  Hetsler.  16  Or.  412, 
19  P  109. 

Tex. — MayfieH  Woolen  Mills  v. 
Long,  (Civ.  A.)  119  SW  906. 

Vt. — McDaniel  v.  Rutland  Banit,  29' 
Vt.  230,  70  AmD  402. 

Wis. — Continental  Nat.  Bank  v.  Mc- 
Geoch,  92  Wis.  286,  66  NW  606. 

See  Jenkins  v.  Clyde  Coal  Co.,  82 
Iowa  618,  48  NW  970;  Wolfe  v.  Partt- 
ersburg  Second  Nat.  Bank,  54  W.  Va. 
689,  47  SE  243. 

[a]  The  season  is  that  the  law 
favors  settlements  of  disputed  mat- 
ters  by  the  parties  without  recourse 
to  litigation,  and  presumes  that  in 
such  settlements  the  parties  con- 
sulted their  own  interests.  Relohel  T. 
Jeffrey,  9  Wash.  250,  37  P  296. 

[b]  The  oompromlse  of  a  donbt- 
fni  dalm  is  a  good  consideration  for 
the  payment  of  money,  and  In  the 
absence  of  fraud  or  mistake  the  set- 
tlement cannot  be  subsequently  ques- 
tioned on  the  ground  that  the  claim 
could  not  be  enforced.  Jackson  v. 
Volkening,  81  App.  Dlv.  36,  8  NTS 
1102  [aff  178  N.  Y.  662,  70  NE  1101]. 
To  same  effect  Bingham  v.  Browning, 
197  111.  122,  64  NB  817;  Farmer's 
Bank  v.  Blair,  44  Barb.  (N.  YJ  652; 
Calllsher  y.  Blschoffsheim,  R.  S  Q. 
6.  449;  Miles  v.  New  Zealand  Alforo 
Estate  Co.,  32  Ch.  D.  267. 

60.  Ark. — ^Forrester  v.  Linebaugh, 
128  SW  855. 

CaL — ^Dobins<ai  v.  McDonald.  92  CaL 
38.  27  P  1098. 

lU.— Reed  v.  Bngel.  287  lit  628,- 
632,  86  NB  UIO  [aff  142  111.  A.  413. 
and  dt  Cye] ;  Hefter  v.  Cahn,  72  III. 
296:  Natidnal  Symp  Co.  v.  Carlson, 
47  ill.  A.  178.  _  _     .  ,  , 

Iowa. — Rauen  v.  Prudential  Ins.. 
Co.,  129  Iowa  726,  U**NW  19S.T 
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the  fraud  or  misrepreseatation  complained  of  arose 
in  the  execution  of  the  contract  or  in  the  induce* 
ment  to  the  execution."^  Likewise  a  suit  may  in 
general  be  brought  in  equity  to  rescind  the  agree- 
ment," or,  it  seems,  to  modify  it  by  reforming  the 
instrument,  bo  that  it  will  conform  to  the  agreement, 
as  plaintiff  alleges  it  to  be."  It  has  been  held,  bow- 
ever,  that  where  a  release  under  seal  has  been  exe- 
cuted and  the  fraud  complained  of  is  not  in  the 
execution  of  the  instrument,  but  merely  fraud  in  the 
representations  used  to  induce  a  settlement,  the  only 
remedy  of  plaintiff  is  to  go  into  equity  to  obtain  a 
rescission  thereof,  and  that  he  cannot  attack  it  for 
fraud  in  an  aetion  at  law  on  the  original  agreement." 

Effect  of  knowledge  of  fraud.  Fraud  is  not  a 
ground  for  setting  aside  a  settlement,  where  such 
settlement  was  made  with  full  knowledge  thereof." 


105]  3.  Hlatake.  An  accord  and  satisfaction 
entered  into  and  executed  (hrough  mutual  mistake 
of  fact  is  not  binding  and^may  be  rescinded.'*  The 
general  rule  that  a  contract  made  upon  an  aasnmed 
state  of  faets  as  to  which  there  was  a  mutual  mis- 
take may  be  rescinded  applies  to  every  jform  of  con- 
tract including  accord  and  satisfaction.  However, 
where  actu'al  ^owledge  of  the  facts  could  have  been 
obtained  by  the  exercise  of  due  diligence  and  in- 
quiry, the  accord  and  satisfaction  will  not  be  set 
aside.^  Nor  is  an  aoeord  and  satisfaction  inoper- 
ative merely  because  a  party  m^ing  the  same  does 
not  understand  the  effect  thereof,  provided  thrae  is 
no  issue  of  fraud." 

Blist  of  law.  It  has  been  held  that  either  party 
is  entitled  to  rescind  in  case  of  a  mutual  mistake  ot 
law  as  to  their  respective  rights."  But  the  cx«d- 


Kr.— Stratton  v.  McMakln,  8  KyL 
766. 

Maas. — Bliss  t.  New  Tork  Cent., 
etc.,  R.  Co.,  160  Mass.  447,  86  NS  66, 
39  AmSR  504;  O'Donnell  v.  Cltnton, 
146  Mass.  461,  14  NE  747. 

Mo.— Helling  v.  United  Order  of 
Honor.  29  Mo.  A,  809. 

N.  H. — ^Browne  v.  Stackpole,  9  N. 
H.  478:  Wrlsrht  v.  First  Crockery 
Ware  Co.,  1  N.  H.  281. 

N.  T.— Brooklyn  Heikhts  R.  Co.  v. 
Brooklrn  City  R.  Co.,  161  App.  Dtv. 
466,  185  NTS  890:  OllwlU  v.  Virden- 
halven,  16  NTB  94;  Dolsen  t.  Arnold, 
10  HowPr  628;  Stafford  v.  Bacon,  1 
Hill  612.  87  AmD  368;  Pierce  v. 
Drake,  16  Johns.  475;  WlUson  v. 
Foree,  8  Johns.  110. 

N.  C. — Hayes  v.  Atlanta,  etc^  Air 
Une  R.  Co.,  143  N.  C.  126766  SB  437, 
10  AnnCas  737  and  note. 

Pa. — Staub  v.  Wolf©,  4  Pennyp.  280. 

Tenn. — Byers  v.  Nashville,  etc,  R. 
Co.,  94  Tenn.  846,  29  SW  128;  Flak 
V.  Spain,  1  Overt.  891. 

Vt.— Reynolds  v.  French,  8  Vt.  85, 
30  AmD  456. 

W.  Va. — Norwell  v.  JCanawha,  etc., 
R  Co..  87  W.  Va.  467,  68  BE  28S,  29 
L.RAN3  325. 

Wis.— Ball  V.  McOeoch,  81  Wis.  160. 
47  NW  610;  Leslie  v.  Keepers,  88 
Wis.  128,  31  NW  486. 

[a]  ApplloatlOBS  of  nle  fsnerally. 
—(1)  If  a  debtor,  by -false  and  fraud- 
ulent representations  as  to  his  con- 
dltlon.  Induces  his  creditor  to  deliver 
to  him  promissory  notes  uiKin  pay- 
ment of  part  only  of  what  is  due, 
the  creditor  may,  upon  proof  of  the 
fraud,  recover  the  balance  of  what  1b 
due  In  an  action  on  the  note.  Rey- 
nolds V.  French,  8  Vt.  85,  30  AmD 
468.  (2)  So  if  a  debtor,  through  will- 
ful misrepresentations  or  suppression 
of  material  facts  In  respect  to  the 
state  of  his  atCalrs,  Induces  his  cred- 
itor to  accept  a  note  from  a  third 
person  for  part  of  the  demand,  In 
full  payment  and  discharge  'of  the 
whole,  the  accord  and  satisfaction  is 
void.  Stafford  v.  Bacon,  1  Hill  (N. 
T.)  SS2,  37  AmD  368.  <3)  PlalntlfC, 
who  was  Illiterate,  was  induced  to 
settle  a  cause  of  action  against 
defendant  railroad  company  for  Inju- 
ries for  cash  and  defendant's  obliga- 
tion to  give  him  employment  for  life. 
Defendant's  agent,  however,  produced 
a  release,  which  contained  no  refer- 
ence to  such  employment,  which  plain- 
tllE  was  Induced  to  algn  on  the  mis- 
representation and  t>ellevlng  that  It 
contained  the  contract  of  employment 
agreed  on,  after  which  defendant  re- 
fused to  give  plaintiff  employment. 
It  was  held  that  the  release  was  void 
fen*  fraud,  and  constituted  no  defense 
to  plaintiffs  cause  of  action  for  his 
injuries.  Hayes  v.  Atlanta,  etc.  Air 
Line  R.  Co.,  143  N.  C.  126,  66  SB  437. 
10  AnnCas  737. 

fb}  Claim  ac»lBst  two  parUea. — 
Where  a  person  holding  a  claim 
against  a  married  couple,  for  which 
both  are  liable,  Is  Induced  to  satisfy 
hla  claim  by  the  falM  rapreaentatlonB 


of  the  husband,  the  wife,  when  suit 
Is  brought  against  both  on  such 
claim,  cannot  take  advantage  or  de- 
rive any  benefit  from  a  satisfaction 
so  obtained.  Wolsey  v.  Price,  98  IlL 
A.  603. 

[c]  BettlemMit  oorreeted  to  par- 
tionlar  wrong. — Where  it  Is  found 
that  a  settlement  was,  as  to  particu- 
lar Items,  obtained  by  fraud  and  mis- 
representation, it  may  be  corrected  as 
to  the  particular  wrong  and  otherwise 
left  undisturbed.  Reid  v.  Beyle,  89 
Kan.  569.  18  P  814. 

[d]  la  rapport  ot  the  jntladlelloa 
of  oowta  ot  law  It  haa  been  said:  "We 
are  gltiA  to  come  to  this  conclusion, 
because  it  avoids  circuity  of  action, 
and  thus  facilitates  the  administra- 
tion of  Justice.  .  .  .  Where  the 
issue  is  simply  one  of  fraudulent 
mlsrepresentatim,  it  may  as  well  be 
tried  by  a  Jury  as  In  a  court  of  equity, 
for  firaud  Is  an  Issue  of  which  courts 
of  law  and  e^alty  from  time  imme^ 
morlal  have  had  concurrent  Jurlsdio- 
tlon."  Wagner  v.  National  L.  Ins. 
Co.,  90  Fed.  895,  404,  33  CCA  121 
[quot  with  approval  Brundige  v. 
Nashville,  etc..  R.  Co.,  112  Tenn.  626, 
530,  81  SW  1248]. 

re]  Bow  qassnoB  of  frand  raiasO. 
—In  an  action  to  recover  a  debt  which 
was  released  on  an  agreement  to  pay 
a  certain  annuity  for  life,  whether 
the  consideration  Is  so  inadequate  as 
to  suggest  fraud  cannot  be  considered 
on  a  demurrer,  but  only  on  a  plea 
of  fraud.  Price  v.  Pric^  111  Ky.  171. 
64  SW  740,  23  KyL  1088,  68  SW  529, 
23  KyL  1911,  1947. 

61.  Brundige  V.  Nashville,  etc,  R. 
Co.,  112  Tenn.  626,  81  SW  1248;  Nor- 
vell  V.  Kanawha,  etc.,  R.  Co.,  67  W. 
Va.  467,  68  SB  288,  29  LRANS  326. 

63.  Vandervelden  v.  Chicago,  etc, 
R.  Co.,  61  Fed.  64;  Llewelyn  v.  Levi, 
157  Cal..31,  106  P  219. 

[a]  Ooupoaitlon  with  creditors. — 
If  a  debtor  In  embarrassed  circum- 
stances fraudulently  conveyed  his 
property  to  others,  and  by  falsely  rep- 
resenting his  situation  to  his  creditors 
Induces  them  to  accept  a  com- 
position and  discharge  their  debts, 
such  discharge  will  be  set  aside  in 
equity  as  fraudulent,  and  the  pay- 
ment of  the  debts  decreed.  Kichards 
V.  Hunt.  6  Vt  261,  27  AmD  645. 

68.  Hayes  v.  Atlanta,  etc..  Air 
Line  R.  Co.,  143  K.  C  126,  66  SB  487, 
10  AnnCas  737. 

at.  Vandervelden  v.  Chicago,  etc., 
R.  Co.,  61  Fed.  64;  Jackson  v.  Secur- 
ity Mut.  L.  Ins.  Co..  233  III.  161,  84 
NB  198;  Papke  v.  O.  H.  Hammond  Co., 
192  111.  831,  61  NB  910. 

65.  Redmond  v.  Atlanta,  etc..  Air 
Line  R.  Co.,  129  Qa.  133,  58  SB  874; 
King  v.  Williams,  71  Iowa  74,  82  NW 
178;  Woodford  v.  Marshall,  72  Wis. 
129,  39  NW  S7B. 

[a]  ninstration. — Where  a  person 
has  released  a  claim  for  personal  In- 
juries he  cannot  avoid  the  effect  of 
the  release  by  showing  that  he  was 
Induced  to  execute  It  through  the 
fraudulent  act  of  Its  superintendent 


and  physician  in  causing  him  to  be- 
lieve that  his  injury  would  not  be 
permanent;  no  artmce  or  trick  having 
been  used  to  prevent  him  from  ascer- 
taining the  true  nature  of  the  Injuries 
and  their  probable  duration,  and  these 
matters  lying  as  much  within  his 
knowledge  or  means  of  knowledge  as 
within  the  knowledge  of  defendant. 
Its  officers  or  agents.  Hayee  v.  Kast 
Tennessee,  etc.,  R.  Co.,  89  Oa.  264,  16 
SB  861.  See  also  King  v.  Williams, 
71  Iowa  74,  82  NW  178. 

•6.  Ky. — Stengel  v.  Preston,  89  Xy. 
616.  13  SW  889.  11  KyL  976. 

Mich. — State  Sav.  IBank  v.  Buhl, 
129  Mich.  198. 88  NW  471,  56  LRA  944. 

Minn. — Byrnes  v.  Byrnes,  92  Minn. 
78.  99  NW  426. 

Mo.*-K}ood8on  V.  Natlohal  Masonic 
Acc  Assoc^  91  Mo.  A.  339. 

N.  H— WlswaU  V.  Harriman.  62  N. 
H.  671. 

M.  T.-~Belt  T.  American  CenL  Ins. 
Co.,  148  N.  T.  634.  43  NB  64:  Brook- 
lyn Heights  R.  Co.  V.  Brooklyn  City 
R  Co..  151  App.  Dlv.  466.  136  NTS 
990;  Bloomlngton  MIn.  Co.  t.  Brook- 
lyn Hygienic  Ice  Co.,  68  App.  Dlv. 
66.  68  NTS  699  taff  171  N.  TT  673.  64 
NE  1118];  Benson  v.  Perry,  17  Hun 
16;  Calkfns  v.  Oriswold.  11  Hun  208 
[aff  77  N.  T.  625];  Oaloupean  v.  Ket- 
chum,  8  B.  D.  Smith  176;  Wheadon 
V.  Olds,  20  Wend.  174;  Burr  v.  Veeder, 
8  Wend.  412;  Mowatt  v.  Wright,  1 
Wend.  380,  19  AmD  608.  See  also  Al- 
lison V.  Abendroth,  108  N.  Y.  470,  16 
NB  606. 

N.  D.— Amett  v.  Smith,  11  N.  D.  65, 

8B  NW  1037. 

Pa.— Reed  v.  Horn,  143  Pa.  323,  23 
A  877. 

W.  Va. — ^Wolfe  V.  Parkersburg  Sec- 
ond Nat  Bank,  64  W.  Va.  689,  47  SE 
243. 

See  McKay  v.  Myers,  16S  Mass. 
312,  47  NB  98;  Sheibley  v.  Dixon 
County,  61  Nebr.  409,  85  NW  399;  Mc- 
Danlels  V.  Rutland  Banks,  29  Vt.  230, 
70  AmD  408. 

[a]  Vhns  where  a  creditor  has  re- 
cefved  in  payment  several  note»  held 
by  hie  debtoi\  against  third  persons, 
and  one  of  them,  although  worthless, 
was  represented  by  the  debtor  and 
believed  by  both  parties  to  be  secured 
by  mortgage,  the  creditor  may  rescind 
his  acceptance  on  the  ground  of  mis- 
take. WlBwall  V.  Harriman.  62  N.  H. 
671.  ^ 

_rb]    Xlataks   of   third  pwson. — 

Where  the  accord  was  made  upon  the 
advice  of  a  third  party,  who  was 
mistaken  as  to  some  facts,  the  con- 
sequent satisfaction  formed  a  bar  to 
further  action  If  the  principals  In  the 
transaction  were  not  mistaken  about 
the  facts.  Thompson  v.  Bennett,  34 
Mo.  477. 

67.  Calkins  v.  Qrlswold.  11  Hun 
(N.  T.)  208. 

68.  McDanlels  v.  Rutland  Bank. 
29  Vt.  230.  70  AmD*  406. 

69.  Bamett  v.  Noble,  166  IlL  A.  129. 

70.  Arnett  V  Smith,  11  N.  D.  55. 
88  NW  10S7.  And  see  Bamett  v. 
Noble,  166  Hi.  A^l>  (holdto«  that  an 
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itor's  mistake  of  law  in  supposing  that  bis  accept- 
anee  of  an  offer  would  not  operate  as  a  satisfaction 
19  ordinarily  no  ground  for  relief  in  equity/^ 

[i  106]  4.  DnresB.  It  is  a  sufficient  ground  to 
set  aside  an  accord  and  satisfaction  that  it  has  been 
procured  by  durera,^'  provided  that  the  acts  amount- 
ing to  dnress  were  committed  by  the  party  benefited 
thereby  or  by  some  one  with  his  knowledge  and 
approval."  Relief  against  an  accord  and  satisfac- 
tioQ  iHwcured'by  dnresB  may  be  obtained  ^ither  in  a 
court  of  law"  or  a  court  of  equity.^' 

107]  B.  FlMing  Party  in  Statu  Quo  u  a  Oon- 
4ition  of  Belief— 1.  Ezecnted  Accord— a.  The  Oen- 
«nl  Bide.  Where  an  accord  and  satisfaction  is  folly 
executed  the  general  rule  is  that  ibexB  can  be  no 


rescission  on  the  ground  of  fraud  without  restoring 
or  offering  to  restore  what  has  been  accepted  in 
daiisfaction.^"  By  failing  to  do  so,  the  party  who 
has  received  the  fruits  of  the  contract  wUl  be  held 
to  have  waived  the  tort  and  affirmed  the  contract;^' 
and  it  makes  no  difference  whether  the  claim  which 
was  the  subject  of  the  agreement  was  ex  eontractu 
or  ex  delicto.''  So  also  a  party  seeking  to  set  aside 
an  accord  and  satisfaction  on  the  ground  of  mistake 
must  retnm  or  offer  to  return  the  consideration 
reeeiTod.'* 

[i  108]  b.  Exceptions  .to  Bide.  The  rule,  how- 
ever,  is  snbjeet  to  some  limitations  and  exceptions. 
It  does  not  apply  where  the  agreement  is  for  any 
reason  absolutely  Toid,"*  where  d^endant  admits 


accord  and  satisfactton  does  not 
cease  to  b«  effective  as  auch  merely 
because  a  party  making  the  same 
does  not  understand  Its  effect,  pro- 
vided there  Is  no  lesue  of  fraud). 

[a]  Xfaotaaos  of  on*  of  Uie  par- 
Um  of  a  statiitarT  provlBion  that 
damagrea  received  In  an  action  for 
personal  Injuries  to  an  intestate 
should  draw  Interest  from  the  time 
of  death  will  not  affect  a  settlement 
after  verdict  for  a  less  sum  than 
tbat  awarded.  IiUdlnetOn  v.  Miller, 
38  N.  T.  Super.  478. 

n.  HoDanlela  v.  Rutland  Bank. 
29  Vt.  2S0»  70  AmD  406. 

TS.  Green  v.  Frank,  68  Oa.  78; 
Rogers  V.  Ball.  B4  Oa.  IB;  Orayaon 
V.  Ully.  7  T.  B.  iSm,  6;  Mc- 

CormiclE  T.  St.  Loui(  166Ma  816,  6S 
SW  1088;  Conway  v.  Barber,  6  Misc. 
6!7.  27  KYS  116;  Jacobs  Day,  B 
Mbc.  410.  86  NTS  768:  Thomas  V. 
McDanlel,  14  Johns.  (N.  T.)  18S. 

[a]  AmiUoatlon  of  role  ffeaerallj. 
— Thus,  where  some  of  a  quantity  of 
goods  purchased  by  sample  did  not 
correspond  with  the  sample,  and  the 
seller  refuses  the  buyer's  offer  to  re- 
turn tbem,  and  the  buyer  accepts  the 
return  of  a  part  of  the  purchase 
money,  this  does  not  conetitute  an 
accord  and  satisfaction,  as  the  buyer 
had  no  alternative  but  to  keep  the 
goods,  Jacobs  v.  Day,  6  Misc.  410,  25 
NTS  763. 

[b]  Vsnrr.— (1)  So  the  mere  de- 
duction by  a  creditor,  at  the  time  a 
debt  is  settled,  of  a  part  of  the 
usury  Included  In  the  debt,  does  not 
amount  to  an  accord  and  satisfaction, 
althougrh  it  be  a^eed  by  the  parties 
that  the  deduction  Is  in  satisfaction 
of  the  borrower's  rights  founded  on 
the  usury.  The  borrower  is  atlll,  in 
the  eye  of  the  law,  in  duress  when 
such  aareement  is  made.  Rogers  v. 
BalL  54  Qa.  15.  (2)  In  order  for  a 
settlement  of  admitted  usury  to  be 
conclusive  by  way  of  accord  and  sat- 
isfaction it  must  leave  the  debtor  In 
duress  to  the  creditor.  Oreen  v. 
Frank,  68  Oa.  78. 

t  c]  mat  Is  not  dWMSv— ( 1  > 
Where  a  creditor,  without  force  or 
Intimidation,  and  with  a  full  knowl- 
edge of  all  the  facts,  accepts  In  sat- 
Isnction  of  his  claim,  which  Is  un- 
liquidated, a  leas  sum  than  he  claims 
is  due,  he  cannot  rescind  the  agree- 
ment on  the  ground  that  this  consti- 
tutes duress.  Mason  v.  U.  3.,  17  Wall, 
(f.  S.)  67,  21  L.  ed.  664  ;  V.  S.  v. 
Child,  12  Wall.  (U.  S.)  232,  20  L.  ad. 
160.  (2)  And  the  fact  that  plaintiff 
accepted  payment  on  a  contract  and 
receipted  for  "payment  In  full  only 
because  "he  needed  the  money"  to 
avert  financial  ruin  did  not  amount  to 
duress  or  affect  the  conclusiveness  of 
the  settlement.  McCormlck  v.  St. 
Louis.  166  Mo.  315,  66  SW  1038.  (S) 
Plaintiff  advanced  to  defendant  a  sum 
for  the  purchase  of  cattle,  the  latter 
Riving  bond  for  the  payment  of  a 
ipecinc  sum  on  failure  to  deliver. 
Plaintiff,  in  an  action  on  the  bond,  to 
avoid  an  Indorsement  thereon  recit- 
ing the  receipt  of  an  amount  In  full 


duress.  In  that  defendant  and  his 
surety  had  become  Insolvent,  and  de- 
fendant had  refused  to  return  the 
amount  so  advanced,  unless  plaintiff 
accepted  It  In  full  settlement  of  all 
liability,  and  that,  to  get  the 
amount,  he  was  compelled  to  accept 
it  in  full  settlement.  It  was  held 
Insufllclent  to  show  inicb  duress, 
Shelton  V.  Jackson,  20  Tax.  Civ.  A. 
448,  49  SW  415. 

nu  HcOormlck  v.  St.  Louis,  166 
Mo.  81B.  66  SW  1088. 

Tf.  Oreen  v.  Frank,  68  Oa.  78 : 
Rovers  t.  Ball,  B4  Oa.  16;  Thomas 
vTTJcDanlel.  14  Johns.  (N.  T.)  185. 

76.  Orayson  v.  Lilly,  7  T.  B.  Mon. 
(Ky.)  6. 

76.  u.  S. — Vandervelden  t.  Chica- 
go, etc.,  R.  Co..  61  Fed.  B4. 

Ala. — ^Herts  v.  Montgomvy  Journal 
Pub.  Co..  (A.)  62  S  664. 

Cal.— Doblnson  V.  McDonald,  92  CaL 
38,  27  P  1098. 

Qa. — Redmond  v.  Atlanta,  etc.,  Alr- 
Llne  R.  Co.,  129  Ga.  133,  68  SB  874 
[expl  Robinson  v.  Leatherbee  Tie,  etc.. 
Co.,  120  Ga.  901,  48  SE  8801;  Strodder 
v.  Southern  Granite  Co.,  99  Ga.  696, 
27  SE  174,  94  Ga.  626,  19  SE  1022; 
Hayes  v.  East  Tennessee,  etc.,  R.  Co., 
89  Ga.  264,  15  SE  361;  East  Tennes- 
see, etc.,  R.  Co.  V.  Hayes,  83  Oa.  568, 
10  SE  350. 

Me. — Potter  V.  Monmouth  Mut.  P. 
Ins.  Co.,  63  Me.  440;  Blsbee  v.  Ham, 
47  Me.  643. 

Mich.— Galvln  v.  O'Brien,  96  Mich. 
483,  56  N.  W.  86:  Pangbum  v.  Conti- 
nental Ins.  Co.,  67  Mich.  683.  35  NW 
814;  Jewett  v.  Petit.  4  Mich.  608. 

Mo.— Jarrett  v.  Morton.  44  Mo.  275: 
Alexander  v.  Orand  Ave.  R.  Co.,  64 
Mo.  A.  66. 

N.  T. — Gould  V.  Cayuga  County  Nat. 
Bank,  86  N.  Y.  75. 

S.  C. — Rlgga  V.  Home  Mut.  P.  Pro- 
tection Assoc.,  61  S.  C,  448,  89  SE  614. 

Tenn. — Memphis  St.  R.  Co.  v.  Glar- 
dino,  116  Tenn.  368,  92  SW  856,  8  Ann 
Cas  176. 

Vt.— Bralnard  v.  Van  Dyke,  71  Vt. 
360,  45  A  7B8. 

[al  Che  reason  for  the  nls  Is  that 
to  attack  the  contract  on  the  ground 
of  fraud  involves  an  admission  that 
such  a  contract  was  made  and  also 
the  Intent  to  rescind  It;  and  the  rule 
of  rescission  Is  that  the  opposite  party 
must  be  placed  In  statu  quo.  Butler 
v.  Richmond,  etc,  R  Co.,  88  t3a.  694, 
15  SB  668. 

_rb]   Ap^tlaatlona     of    nla<— (i) 

Where  a  creditor  has  an  unliquidated 
demand  against  another  for  work 
done,  and  the  amount  tendwed  and 
accepted  by  the  creditor  was  the 
amount  fixed  by  the  estimate  of  the 
debtor's  engineer,  and  such  estimate 
was  incorrect  and  the  result  of  mis- 
take or  fraud,  the  creditor  would  not 
be  entitled  to  retain  the  proceeds  of 
the  checjt  sent  by  the  debtor  In  pay- 
ment of  the  claim  where  the  creditor 
signa  a  receipt  stipulating  that  in 
consideration  of  the  check  he  re- 
leased the  debtor  from  all  claims 
and  demands  whatsoever,  but  be- 
fore he  could  maintain  an  action 


ing  the  receipt  ox  an  amount  in  luu  lore  ne  couia  nuunwin  an  uuhuh 
settlement,  averred  that  the  settle-  for  the  remainder  of  his  unllqul- 
ae&t  was  obtained  by  ft-aud  and  I  dated  demand  It  would  be  necessary 


to  tender  back  the  amount  re- 
ceived. Redmond  v.  Atlanta,  etc^ 
Alr-Iilne  R.  Co.,  129  Oa.  133,  58  SE 
874.  (2)  Where  assured  accepts  from 
an  tnsarance  company  leas  than  the 
amount  called  for  by  the  policy  In 
satisfaction  of  a  loss,  he  cannot 
thereafter  aue  the  comj>any  for  the 
balance  under  the  policy  without  re- 
paying or  ofCerlng  to  the  company  the 
amount  so  paid,  although  he  alleges 
the  amount  was  accepted  by  reason 
of  the  fraud  and  false  representations 
of  defendant's  agent  B.\gs»  Home 
Hut.  Fire  Protection  Assoc.,  61  S.  C. 
448,  19  SE  614,  <S>  Where  It  la 
sought  to  avoid  the  effect  of  an  ac- 
cord and  satisfactton  of  certain  bills 
and  notes  by  delivery  to  the  holder  of 
a  mortgage,  on  the  ground  of  firaud, 
and  to  recover  on  the  original  cause 
of  action,  there  must  be  a  tender  of 
a  reconveyance.  Adams  v.  Nelson. 
22  U.  C.  Q.  B.  199. 

[c]  The  ml*  does  not  apply  where 
a  creditor  who  has  received  a  part  of 
his  debt  in  aatlsfactlon  of  the  whole 
afterward  sues  to  recover  the  portion 
remaining  unpaid  on  the  ground  that 
there  was  no  consideration  for  his 
agreement  to  discharge  such  residue. 
Leeson  v.  Anderson,  99  Mich.  247,  6S 
NW  72,  41  AmSR  697. 

77.  Rlgga  V.  Home  Mut.  Fire  Pro- 
tection Assoc,  61  S.  C.  448,  39  SE  614. 

78.  Rlgga  V.  Home  Mut,  Fire  Pro- 
tection Assoc.,  61  S.  C.  448,  39  SE  614. 

79.  Bensen  v.  Perry,  17  Hun  (N, 
I.)  16.   

[a]  Worthless  note. — Where  notes 
of  third  persons  given  In  payment  of 
a  debt  were  erroneously  represented, 
and  believed  by  both  parties,  to  be 
secured  by  mortgage,  whereas  one  of 
them  was  unsecured  and  worthless, 
plaintiff  may  rescind  his  acceptance 
of  the  latter  on  the  ground  of  mis- 
take, retain  the  good  notes,  and  re- 
cover the  balance  of  the  debt,  return- 
ing the  worthless  note  at  the  trial. 
It  appearing  that  defendant  had  suf- 
fered no  injury  from  the  neglect  to 
return  it  aooner.  Wlswall  v.  Harrl- 
man,  62  N.  H.  671. 

m  Reed  V.  EngeL  237  III.  628,  86 
NE  1110;  Springfield  F.  &  M.  Ins.  Co. 
V.  Hull,  61  Oh.  SL  270,  S7  NE  1116. 
26  LRA  37.  See  also  Alexander  v. 
Grand  Ave.  R.  Co.,  54  Mo.  A.  66. 

[a]  Void  composition  sgrssnient. 
— ^wnere  a  composition  agreement  Is 
void  becauae  the  debtor  has  a  secret 
agreement  with  one  of  the  creditors, 
which  gives  him  an  undue  advantage, 
the  creditors  may  sue  for  and  re- 
cover the  amount  of  their  original 
Indebtedness,  less  the  amount  milch 
they  obtained  by  the  composition. 
They  need  not  offer  to  restore  the 
amount  so  received.  Heftor  v.  Cahn, 
78  IlL  296. 

[b]  AfMemsnt  toM  for  want  of 
oonsUeranoB.— (1)  where  the  accord 
and  satisfaction  la  void  as  being  the 
acceptance  of  a  lesa  aum  in  satisfac- 
tion of  a  greater  undisputed  and 
liquidated  sum  without  any  new  con- 
alderatlon,  suit  may  be  brought  on 
the  original  liability  without  return- 
ing or  ottsring  to  return  the  consid- 
eration rftcelved.    Th^  la  payment 
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ACCORD  AND. SATISFACTION 


[§§  108-110 


that  what  was  paid  was  justly  due  under  the  con- 
tract sued  on,^^  or  where  the  money  is  alleged  to 
have  been  paid  and  received  not  on  the  subject  mat- 
ter of  plaintiff's  suit,^  and  where,  instead  of  at- 
tacking the  contract  for  fraud,  the  party  merely 
attacks  a  writing  which  purports  to  embody  the  con- 
tract, on  the  ground  that  it  is  not  his  act  and  deed, 
as  where  his  signature  was  appended  thereto  with- 
out knowledge  of  its  contents  and  under  the  belief 
that  he  was  signing  anotlier  instrument,  he  neither 
admits  that  the  contract  was  made  nor  seeks  to 
rescind  it  and  need  not  restore  the  consideration 
received.**  So,  where  the  claimant  executes  a  re- 
lease for  two  distinct  claims,  on  the  understanding, 
superinduced  by  the  other  party's  fraud,  that  it 
applies  only  to  one  of  them>  he  need  not  tender 
back  the  consideration  receivcNi  before  suing  on  the 
otiier."  It  has  also  been  nrged  that  another  excep- 


tion should  be  made  in  ease  of  the  party's  mental 
incapacity  or  financial  inability  to  meet  this  require- 
ment ;  but  it  was  held  that,  eren  if  the  rule  admitted 
of  any  such  exception,  the  exception  cannot  obtain 
unless  the  fraud  remained  undiscovered  or  Uke 
mental  incapacity  conHnued  until  after  the  con- 
sideration for  the  ^reement  had  been  expended 
or  otherwise  had  been  put  beyond  plaintiff's  con- 
trol» 

[  $  109]  2.  EzecDtory  Accord.  No  restoration  or 
offer  to  restore  what  has  been  received  is  necessary 
when  the  agrewnent  has  not  been  fully  ezecntedL 
because  the  original  eanse  of  action  is  not  extin- 
guished by  part  performance  which  operates  as  sat- 
isfaction pro  tanto  only,^  The  remedy  of  the  party 
who  has  only  partly  exeented  the  agreement  is  to 
plead  his  part  perfbrmance  as  satisfaetion  pro 
tanto." 


IX.  FLEABINO 


[$  110]  A.  Nature  and  Effect  of  Flea.  Accord 
and  satisfaction  generally  is  a  good  plea  in  all 
actions  where  damages  only  are  to  be  recovered.** 
Pleas  of  accord  and  satisfaetion  are  pleas  in  confes- 
sion and  avoidance,  and  bdong  to  Uiat  division  of 


only  pro  tanto,  for  which  the  debtor 
win  be  allowed  credit.  I^eeson  v. 
Anderson,  99  Mich.  247,  58  NW  72, 
41  AmSR  697;  Goodson  v.  National 
Masonic  Acc.  Assoc.,  91  Mo.  A.  339. 
(2)  Thus  a  beneficiary  in  a  mutual 
benefit  certificate  who  ^Ives  a  re- 
lease not  under  seal  in  consideration 
of  receiving  less  than  the  amount 
called  for  In  the  certificate  need  not, 
before  bringing:  suit  thereon,  rescind 
the  settlement  and  return  the  money 
received,  the  society  being  entitled 
only  to  credit  for  the  sum  paid. 
Farmers',  etc.,  Life  Assoc.  v.  Calne, 
224  111.  599,  79  NE  956. 

[c]  OontTftots  void  as  based  os 
Ul*g«l  oonsiaeratloii. — The  rule  that 
a  party  who  would  rescind  a  contract 
must  restore  what  he  has  received 
under  It  does  not  apply  to*  contracts 
founded  on  an  Illegal  consideration 
and  void  for  that  reason.  Hence, 
where  a  person  Is  induced  by  threats 
of  a  groundless  prosecution  to  ac- 
cept a  less  sum  than  Is  Justly  owing 
to  him  on  'a  policy  of  fire  Insurance 
bi  satisfaction  of  his  claim,  and  to 
surrender  the  same,  he  may  maintain 
an  action  on  the  policy  for  the  bal- 
ance due,  without  returning  or  ten- 
dering back  the  money  so  received. 
Springfield  F.  ft  M.  Ins.  Co.  v.  Hull, 
61  Oh.  St.  270,  ST        1116.  26  LRA  37. 

rd3  Oontnot  Told  for  want  of 
avtlioiur  fif  attonar  to  maks.— 
Where  the  payee  of  several  notes 
grlven  In  the  same  transaction  shed 
on  one,  and  the  suit  was  dismissed 
on  payment  to  her  attorney  of  a  cer- 
tain sum,  and  In  a  suit  by  her  on  all 
the  other  notes  It  was  found  that 
such  payment  did  not  amount  to  an 
accord  and  satisfaction,  because  her 
attorney  had  had  no  authority  to 
make 'the  settlement,  defendant  was 
not  entitled  to  a  restitution  of  the 
amount  paid  in  the  settlement,  but 

f'lalntlfC  was  entitled  to  have  it  cred- 
ted  on  the  amount  due  her  on  all 
the  notes.  Fosha  v.  O'DonnelL  120 
Wis.  336.  97  NW  924. 

81.  Leslie  v.  Keepers,  63  Wis.  123, 
SI  NW  486. 

as.  Shaw  v.  Webber,  79  Hun  307, 
29  NTS  487  taff  151  N.  T.  655,  4$  NE 
1151]  (where  the  money  was  alleged 
to  have  been  received  from  defend- 
ant's wife  and  not  from  defendant 
in  settlement  of  her  cause  of  action 
or  for  any  purpose) ;  Cleary  v.  Mu- 
nicipal Electric  Light  Co.,  19  NTS 
951  (where  the  money  was  alleged 
to  have  been  received  as  wages). 

83.  Butler  v.  Richmond,  etc.,  R- 
Co.,  88  Qa.  694,  688. 15  BB  668  (where 
It  was  said:  ^ts  grievance  u,  not 


that  he  was  Induced  by  fraud  to  enter 
Into  a  contract,  but  that  a  fraudulent 
advantage  was  taken  of  him  by  pro- 
curing his  signature  to  a  writing 
which  purports  to  set  forth  a  eon- 
tract  Into  which  he  never  entered. 
On  his  theory,  the  money  he  received 
was  no  fruit  of  such  a  contract,  and 
could  not  have  been,  because  none 
such  was  ever  made.  The  money, 
as  be  contends,  was  paid  him  as 
wages  which  he  claimed  then  and 
still  claims  as  due  htm  under  a  pre- 
vious and  wholly  different  contract. 
Taking  all  he  says  as  true,  he  has  re- 
ceived nothing  which  he  ought  not 
to  have  had  Independently  of  any 
agreement,  fraudulent  or  not  fraudu- 
lent, touching  his  claim  for  damages 
on  account  of  the  personal  Injury 
sued  for.  and  he  denies  distinctly 
that  the  contract  set  forth  in  the 
writing  was  ever  made").  To  same 
effect  Hayes  v.  Atlanta,  etc.,  Air-Line 
R.  Co..  143  N.  C.  125,  65  SB  437.  10 
AnnCas  737. 

84.  Bliss  V.  New  York  Cent.,  etc.. 
R.  Co.,  160  Mass.  447,  86  NE  85,  39 
AmSR  504. 

8B.  Strodder  v.  Southern  Granite 
Co..  99  Ga.  596,  27  SE  174,  »4  Oa.  626, 
19  SE  1022. 

80.  Long  V.  Scanlan,  lOfi  Ga.  424, 
31  SE  436:  Brunswick  etc,  'R.  Co.  V. 
Clem.  80  Ga.  534,  7  SE  84. 

[a]  AppUoaUon  of  nUe^Plalntiff. 
a  land  looker,  directed  the  attention 
of  defendant,  who  was  tn  the  lumber 
business,  to  certain  timber  land,  and 
they  contracted  that,  if  defendant 
should  purchase  It,  he  should  share 
the  profits  with  plaintiff.  After  pur- 
chasing defendant  denied  that  plaln- 
tlfr  haa  any  Interest,  and  It  was  then 
agreed  that  the  dispute  should  be 
settled  by  the  payment  of  a  certain 
sum  to  plaintitt  by  defendant.  A 
portion  oi  it  was  paid,  and  defendant 
then  refused  to-  pay  the  balance.  It 
was  held  that  plamtifC  might  repu- 
diate the  settlement  agreement  and 
sue  to  enforce  the  original  contract, 
although  he  had  retained  the  pay- 
ment made.  Henderson  v.  McRae, 
148  Mich.  324.  Ill  NW  1057. 

[b]  AltematlTS  remedy.. — Id  such 
a  case  plaintiff  can  retain  the  money 
as  a  partial  payment  and  sue  for  the 
balance  of  the  original  claim,  disre- 
garding the  accord,  or  return  the 
amount  paid  and  sue  for  the  entire 
amount  of  his  original  claim.  Kin- 
ney T.  Brotherhood  of  American  Yeo- 
men. 15  N.  D.  21,  106  NW  44. 

^87.   Long  T.  Scanlan,  106  Ga.  424, 
81  BB  486. 
88.   Carpenter  r.  Chicago,  ato.,  B. 


the  last-named  plea  known  as  pleas  in  discharge. 
The  effoct  of  a  plea  of  accord  and  satisfaction  is  to 
show  that,  although  plaintiff  once  had  a  cause  of 
action,  it  has  been  disehai^d  by  some  sabseqnent 
act  or  matter."   Herein  it  differs  from  the  other 

Co..  7  S.  D.  684,  «4  NW  1120;  Wilkin- 
son V.  Byers.  1  A.  i  E.  106,  28  ECL 
48,  110  Reprint  1148:  Watters  v. 
Smith,  2  B.  &  Ad.  889,  22  ECL  205. 
109  Reprint  187% 

fsQ  Prooeedinff  to  wlBd  im  laaoiv- 
mni  bensllt  sootetr.— Atty-Gen.  v.  Su- 
preme Council,  etcn  196  Mass.  151, 
81  NE  966. 

89.  General  Renting,  etc.,  Co.  v. 
Bernardon,  164  Mo.  A.  384,  144  SW 
1105:  Covell  v.  Carpenter.  24  R.  I.  1. 
2,  51  A  425  [cit  Cyc];  Martin  Civ. 
Proc.  6  J98. 

[a1  The  plea  Is  the  t*i>hii1mal 
pleading-  which  sets  up  that  defend- 
ant has  extinguished  the  demand  of 

flaintlff  by  an  accord  and  satlsfac- 
lon.    Chitty  Pi.  924. 
[b]    rorm  of  a  plea  of  accord  and 
satisfaction  with  one  of  several  plain- 
tiffs see  Wallace  v.  Kelsall,  7  M.  & 
W.  264. 

tc]  ronUs  of  this  plea  la  pairtlo- 
nlar  aotlons  may  be  found  in  the  fol- 
lowing cases:  (1)  Account  stated. 
Lyth  V.  Ault,  7  Bxch.  669,  11 
EngL&Eq  580.  (2)  Action  for  serv- 
ices rendered.  Wilson  v.  IF^orthwest- 
«rn  Nat.  L.^Inv.  Co..  103  Minn.  35. 
114  NW  261.  (S)  Assumpsit  for 
goods  »oi<J-„Boyd  v.  Hitchcock,  20 
Johns.  (N.  T.)  79,  11  AmD  247.  (4) 
Breach  of  covenant.  2  Chitty  PI. 
(3d  Am.  ed  from  2d  Lond.  ed)  645*. 
(6)  Libel.  Boosey  v.  Wood,  3  H  & 
C.  481.  (6)  Trespass.  Helm  v.  Cnr- 
ron,  X9  Miss.  361,  49  AmD  65;  Baln- 
&rl^K«  7-  9  Q.  B.  819,  68  ECL 

819,  116  Reprint. 1490. 

Id]  Forms  of  tltls  plea  In  wUdli  par- 
ttoolar  kinds  of  saUsfaoUon  were 
pleaded  may  be  found  in  the  follow- 
ing cases:  (1)  Satisfaction  by  ac- 
ceptance of  a  less  sum  than  claimed 
where  the  claim  Is  unliquidated.  Wil- 
son V.  Northwestern  Nat.  L.  Ins.  Co.. 
103  Minn.  35,  114  NW  251;  Page  v 
Meek,  3  B.  &  S.  259,  113  ECL  259,  122 
Reprint  98.  (2)  Satisfaction  by  ac- 
ceptance of  judgment  in  satisfaction 
of  bond.  Seaman  v^  Hasklns,  2 
Johns.  C&8.  (N.  Y.)  196.  (3)  Satis- 
faction by  acceptance  of  part  pay- 
ment and  of  the  separate  liability  of 
one  of  several  Joint  debtors.  Leavitt 
V.  Morrow,  S  Oh.  St.  71,  67  AmD 
334.  (4)  Satisfaction  by  agreement' 
to  abide  by  an  award  to  be  made  on 
a  submission  to  arbitration  of  the 
matters  in  dispute-  Williams  v.  Zjon- 
don  Commercial  Exch.  Co.,  29 
EngL&Eq  429.  (S)  Satisfaction  by 
conveyance  of  a  property  by  stran- 
ger. Lyth  V.  Ault,  7  Bhcoh.  669,  11 
£^gZ<&B(i  S80.  (6)  Satisfaction  by 
delivery  of  clnitels.   8  Otltty  pL 
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branch  of  pleas  in  coufession  and  avoidance,  that  is/ 
pleas  in  justification  or  excuse,  for  this  latter  plea 
sets  up  new  matter  showing  that  hy  reason  thereof 
plaintiff  never  had  a  cause  of  action." 

111]  B.^  Necessity  of  Pleading  Specially— 1. 
AdmiBBildlity  under  General  Issne.  At  conuuon  law, 
in  actions  of  assumpsit,^^  ease,^  and  debt  on  simple 
contract,*^  accord  and  satisfaction  may  be  shown 
under  the  general  issue.  In  actions  of  debt  on  spe- 
cialties,^ judgments  or  recognizances,"''  and  in  ac- 
tions of  covenant,**  and  trespass  vi  et  armis,"  it 
must  be  specially  pleaded  unless  it  is  waived  or 
brought  into  the  case  by  plaintiff.""  So  a  consider- 
ation of  the  general  nature  of  pleas  in  aetiona  of 
account  render,  detinue,  and  replevin,  will,  it  is  eon- 


115th  Am.  ed)  X89.  280.  (7)  Satisfac- 
tion by  delivery  of  deed  of  land.  Pon- 
tloua  V.  Durflinger,  59  Ind.  27;  Deut. 
V.  Coleman.  18  Miss.  83;  Baldwin  v. 
Massflon  Bank.  1  Oh.  St.  141.  (S) 
Satisfaction  by  glvingr  and  accept- 
ance In  satisfaction,  of  note  of  third 
person.  Booth  v.  Smith,  3  Wend.  <N. 
y.)  G8.  (9)  Satisfaction  by  giving  and 
acceptance  of  labor  and  materials. 
Bnllen  A  L.  Precedents  414.  (10) 
Satl^action  by  giving  and  accept- 
aace  of  services.  2  Chltty  PL  (16th 
Am.  ed)  290.  (11)  Satisfaction  by 
giving  bill  of  exchange  accepted  by 
third  person.  Curlewis  v.  Clark,  it 
Exch.  375;  2  Chltty  PI.  (16th  Am.  ed) 
°93.  (12)  Satisfaction  by  giving 
guaranty  of  third  person.  Pope  v. 
Andrews,  9  C.  A  P.  564,  38  ECL  831; 
2  Chltty  PL  (16th  Am.  ed)  291.  (13) 
Satisfaction  by  giving  note  Indorsed 
by  third  person.  Boyd  v.  Hitchcock, 
20  Johns.  (N.  T.)  76,  11  AmD  247. 
1 14)  Satisfaction  by  payment  of 
smaller  sum  and  abandonment  of  de- 
fense. Cooper  V,  Parker,  15  C.  B. 
StZ,  so  ECX  822,  1Z6  Reprint  650. 
(15)  Satisfaction  by  payment  of 
Kmaller  sum-  by  third  person.  2 
Chltty  PL  (16th  Am.  ed)  298. 

90.    Martin  Civ.  Proc  J  293. 

•1.  Ind. — Burge  v.  Dlshman,  5 
Blackf.  272. 

Me. — Lee  v.  Oppenhelmer,  32  Me.  253. 

Md. — Scheitemaoker  v.  Hoopes,  113 
Md.  111.  77  A  130,  29  LRANS  205. 

Mass. — Baylies  v.  Fettyplace,  7 
Mass.  325. 

N.H. — Curtis  V.  Egan,  58  N.  H.  611. 

N.  T, — Hughes  v.  Wheeler.  8  Cow. 
77;  Bird  v.  Caritat,  2  Johns.  842,  3 
AmD  433.  See  also  Toung  v.  Rum- 
mell.  2  HIU  478,  38  AmD  694  (dic- 
tum). 

Oh. — Stewart  v.  Saybrook  Tp., 
Wright  874;  Chappell  v.  Phillips, 
Wright  S73.  8«e  also  Sapp  v.  Laug- 
hs «  Oh.  St.  174. 

Tenn.— Sublett  v.  UcLln.  10 
Humphr.  181. 

W.Va.— WellsburgFlrat  Nat.  Bank 
V.  Kimberlands,  IC  w.  Va.  655. 

Eng. — Bird  V.  RandalL  8  Burr. 
1J45,  97  Reprint  866;  Martin  v.  Thorn- 
ton, 4  Esp.  180;  Paramour  v.  John- 
Bon,  12  Mod.  370.  88  Reprint  1890  ; 
Kearslake  v.  Morgan,  5  T.  R.  613,  101 
Reprint  289. 

See  Dibble  v.  Duncan,  7  F.  Cas.  No. 
3.S80,  2  Mcl>an  553:  Bamum  v. 
Green,  13  Colo.  A.  254,  57  P  767  (dic- 
tum); Heick  V.  Shener,  4  Serg.  &  R. 
(Pa.)  249,  8  AmD  700  (dictum). 

92.  D.  C. — Metropolitan  R.  Co.  V. 
SnashalL  8  App.  420  (in  which  It  is 
iafd.  however,  that  it  is  unquestion- 
ably the  better  practice  to  piead  this 
defense  specially). 

Ill— Chicago  V.  Babcock.  143  III. 
3S8.  33  NBl(71. 

Ind. — ^Pttge  V.  Prentice,  7  Blackf., 
«2. 

Mi— Stockton  V.  Frey,  4  Gill  406. 
m.  45  AmD  188. 

Eng. — Bird  v.  Randall,  8  Burr.  1845, 
97  Reprint  866;  Martin  v.  Thornton, 
t  Esp.  180;  Lane  v.  Applegate,  1 
Stark.  »7.  3  SOL  46. 

<^mtrm  aUman  v.  Nojrsa,  67  N.  H. 
«7. 


[al  Trorar  is  a  species  of  action 
on  the  case,  and  accord  and  satisfac- 
tion would  be  admissible  under  the 
general  issue  in  that  form  of  action. 
See  Martin  Civ.  Proc.  S  266. 

8?.  Bailey  v.  Cowles.  86  lU.  833 
(dictum);  Page  v.  Prentice,  7  Blackf. 
(Ind.)  822. 

[at  Baason  for  mle^At  com- 
mon law  accord  and  satisfaction  may 
be  ehown  under  the  general  issue  In 
actions  of  contract,  because,  as  it 
sets  up  payment,  and  thereby  that 
defendant  Is  not  in  default  under  the 
contract  in  suit,  evidence  to  that  ef- 
fect is  responsive  to  the  declaration. 
Covell  v.  (Jarpenter,  24  R.  I.  1,  51  A 
426. 

94.  Bailey  v.  Cowles,  86  IIL  333; 
Martin  Civ.  Proc.  |  260";  Saunders  PL 
A  Ev.  23. 

9fi.    Martin  Civ.  Proc.  S  260. 

96.  Martin  Civ.  Proc.  9  261;  Saun- 
ders PL  A  Ev.  23. 

97.  Ala.— Phillips  V.  Kelly,  Z»  Ala. 
628. 

111.— Kenyon  v.  Sutherland,  8  IIL  99. 

Miss. — Heirn  v.  Carron,  19  Miss. 
361,  49  AmD  66  (holding  that  In  an 
action  of  trespass  «uare  elausum 
freglt  a  plea  of  accord  and  saflsfac- 
tton  puis  darrein  continuance  was 
prtfber). 

N.  J.-*— Longstreet  v,  Ketcham,  1  N. 
J.  L.  170. 

Eng. — Bird  v.  Randall,  3  Burr. 
1346,  97  Reprint  866;  Doe  v.  L.eo,  4 
Taunt.  469,  128  Reprint  407. 

[a]  Bsaioa  for  nds. — Such  a  rule 
is  not  a  mere  technicality.  The  de- 
fense brings  Into  the  case,  by  way  of 
settlement  of  an  acknowledged 
wrong,  an  Independent  consideration 
or  cause  of  action  which  may  be  the 
subject  of  a  separate  suit.  It  should 
therefore  appear  upon  the  record  for 
the  mutual  protection  of  the  parties. 
Covell  v.  Cajrpenter,  S4  R.  I.  1,  61  A 
426. 

98.  Covell  V.  Carpenter,  24  R.  I.  1, 

61  A  425. 

99.  See  Martin  Civ.  Proc.  SS  263, 
267,  268. 

1.    Saunders  PL  A  Ev.  23. 

a.    See  infra  U  127,  128. 

3.  Ark. — Williams  v.  Uuell.  156 
SW  848,  844  [clt  Cyc]. 

C^aL — Sweet  v.  Burdett,  40  CaL  97; 
Coles  V,  Soulsby,  21  Cal.  47  [overr 
Qavin  V.  Annan,  2  Cal.  494}. 

Colo. — Harvey  V.  Denver,  etc.,  R. 
Co.,  44  Colo.  268,  99  P  31,  130  AmSR 
120;  aibbs  v.  WalL  10  Colo.  163,  14 
P  216;  Berdell  V.  ^eseU.  6  Colo.  i62: 
Bamum  V.  Ore  en,  13  Colo.  A.  854,  57 
P  767. 

Ind. — ^Poer  V.  Johnson,  48  Ind.  A. 
696,  96  NE  189. 

Mo. — Combs  V.  Smith,  78  Mo.  32. 

Nebr. — Crilly  v.  Ruyle,  87  Nebr. 
367,  371,  127  NW  251  [clt^  Cyc]; 
Sheibley  v.  Dixon  County,  61  Nebr. 
409,  85  NW  899;  Barber  v.  Wheeler, 
60  ^ebr.  470,  83  NW  678,  88  AmSR 
541. 

N.  T.— Dibble  V,  Dimick,  143  N.  T. 
549,  38  NE  724;  McKyrlng  v.  BuU,  16 
N.  T.  297,  69  AmD  696  (dictum)^ 
RaadaU       Brodhead,  60  App.  Dlv. 


ceived,  demonstrate  clearly  the  necessity  of  pleading 
accord  and  satisfaction  specially  in  these  classes  of 
actions." 

Plea  aftw  suit  brought.  It  has  been  said  that 
accord  and  satisfaction  must  be  pleaded  in  all 
cases  wlien  made  after  suit  brought,  and  this,  it  is 
apprehended,  is,  as  a  general  rule,  correct.^ 

In  those  states  Thich  have  adopted  tbe  code  as- 
tern of  pleading  accord  and  satis&ietion  must  in  all 
eases  be  pleaded  specially." 

And  under  statutes  and  rules  of  conit  found  in 
many  jurisdictions  it  is  uniformly  held  that  accord 
and  satisfaction  must  be  specially  pleaded.*  '~  . 

WaiTW  of  reauirement  of  apodal  ploa.  Notwith- 
standii^  tfads  requirement,  however,  the  we^ht  of 

567,  70  NTS  48;  Habrlch  v.  Donohue, 
51  App.  Dtv.  375,  64  NYS  604;  NiggU 
V.  Foehry,  83  Hun  269,  31  NYS  931; 
Jacobs  V.  Day,  6  Misc.  410.  25  NTS 
763 ;  L^csyckl  v.  JCucxynskL  138 
NYS  316;  Wimpfhelmer  v.  Ludwig, 
1  NYS  432.  ^ 
See  Taylor  v.  Frink,  2  Iowa  84 
(where  It  was  held  that  since  by  the 
code  pleading  there  was  no  general 
issue  properly  so  called  the  more 
regular  and  safe  practice  was  to 
plead  accord  and  satisfaction  spe- 
cially). 

[a]  "Hew  matter"  or  "alBrmatlTS 
defmsa."— ^Accord  and  satisfaction  is 
(1)  "new  matter"  (Coles  v.  Sousby, 
21  Cal.  47)  (2)  or  an  "afflrmatlve  de- 
fense" (Jacobs  V.  Day,  5  Misc.  410, 
26  NTS  763)   within  provisions  re- 

Sulrlng  "new  matter"  or  "afllrmative 
efenses"  to  be  pleaded. 
4.    See  statutes  and  rules  of  court 
In  the  several   states  and  jurisdic- 
tions. 


[a]  ITndsr  the  "Hilary  mlM'*  en- 
acted in  1834  it  became  necessary  to 
plead  accord  and  satisfaction  spe- 
cially, no  matter  what  the  form  of 
the  action  was.  See  Martin  Civ. 
Proc.  8  292:  Alexander  t.  Strong,  9 
M.  A  w.  788  (where  the  form  of  an 
action  was  assumpsit). 

[h]  Heat  of  mum  of  eourt  and 
etatnteai-— (1)  In  Connecticut  rules 
of  court  require  accord  and  aatlsfac- 
tion  to  be  specially  pleaded.  Con- 
necticut Orand  Liodge  A.  O.  XT.  W.  v. 
Massachusetts  Grand  Lodge  A.  O.  U. 
W.,  83  Conn.  241,  76  A  533;  FogU  v. 
Boody,  76  Conn.  194,  56  A  526;  Atchi- 
son V.  Atchison,  67  COnn.  35,  34  A 
761,  (2)  In  Vermont  it  Is  by  stat- 
ute made  special  matter  of  defense, 
not  available  unless  specially  plead- 
ed, or  unless,  when  pleading  the  gen- 
eral issue,  defendant  gives  notice  in 
writing  that  he  Will  give  It  In  evi- 
dence under  the  general  Issue  and 
rely  on  It  as  a  defense.  Seaver  v. 
Wilder,  68  VL  428,  35  A  861.  (3)  In 
Massachusetts,  under  Gen.  St.  c  129 
S  20,  accord  and  satisfaction  Is  not 
available  in  an  action  on  an  account 
annexed,  under  an  answer  containing 
a  general  denial  and  alleging  pay- 
ment. Borden  v.  Fine,  212  Mass.  -425. 
98  NB  1073;  Grlnnell  v.  Spink,  128 
Mass.  26.  (4)  In  Georgia  Code  9 
6061  abolishes  the  general  Issue  and 
requires  that  each  paragraph  of  com- 
plaint be  distinctly  answered.  Un- 
der this  statute  accord  and  satisfac- 
tion must  be  pleaded.  Ingram  v. 
Hilton,  etc..  Lumber  Co.,  108  Ga.  194, 
33  SE  961.  See  also  Dickson  v. 
Walnwrlgh^  137  Ga.  299,  73  SE  515. 
(5)  In  Delaware  the  statutes  ex- 
pressly require  that  accord  and  sat- 
isfaction be  specially  pleaded.  Klalr 
V.  Philadelphia,  etc.,  R.  Co.,  26  DeL 
274,  78  A  1085.  (6)  Under  the  stat- 
utes of  Tennessee  the  defense  of  ac- 
cord and  satisfaction  should  be  spe- 
cially pleaded,  or  notice  thereof  given 
when  a  general  plea  is  died.  Se« 
Qossett  v.  Southern  R.  Co.,  116  Tenn. 
376.  89  SW  737,  112  AmSR  846,  1 
LRANS  97;  Shannon  Code  (1909)  H 
4634,  4616,  46S6. 
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authority  is  that  any  objection  to  the  failure  of 
defendant  to  plead  it  specially  is  waived  by  not 
objecting  to  evidence  of  it  beoanse  of  snoh  faUore.* 
Plaintiff's  eridaiice  supplying  place  of  plea. 
Where  plaintifE,  as  a  part  of  his  own  case,  shows 
&ots  amounting  to  an  accord  and  aatisfaetion,  de- 
fendant may  rely  on  these  facts  as  constituting  an 
aecord  and  satisfaction,  although  be  has  not  pleaded 
them  as  snoh.* 

112]  2.  Admissibility  nnder  Hea  of  Payment 
or  Set-Off.  While  it  has  been  held  in  -some  cases 
that  evidence  of  an  aecord  and  satisfaction  is  ad- 
missible under  a  plea  of  payment,'  and  said  in 
another  that  evidraice  of  this  character  would  prop- 
ably  be  admissible  if  a  bill  of  partictdars  showing 
the  character  of  the  payment  were  filed  with  such  a 
plea,'  the  wei^t  of  authority,  and  of  reason  too, 
it  is  believed,  is  to  the  contrary.'  However,  after 
the  admission  of  evidence  of  accord  and  satisfaction 
nnder  a  plea  of  payment  without  objection,  and  after 
the  close  of  the  evidence,  an  objection  by  plaintiff  to 
an  instruction  baaed  on  such  evidence  will  not  be 
sustained/" 

Set-off.  Evidence  of  accord  and  satisfaction  is 
not  admissible  nnder  a  plea  of  set-off.^^ 

[(  113]  8.  Demurrer  to  Oomplalnt  The  rule  of 
the  eode  that  the  defense  of  accord  and  satisfaction 
must  be  speeiaUy  pleaded  by  answer  to  be  available 
does  not  apply  where  an  aecord  and  satisfaction  is 
alleged  or  shown  in  the  oomplaint.  In  sneh  ease 
advantage  may  be  talen  of  the  defense  by  a 
dfemurrer." 


114]  0.  Admissibility  nnder  General  Issue  u 
Affecting  Bight  to  Plead  SpeciaUy.  Even  in  those 
classes  of  aetiona  in  which  accord  and  satisfaction 
may  be  shown  under  the  general  issue  it  may  never- 
theless be  pleaded  E^ci^y.^'  Sneh  a  plea  is  not 
bad  as  aipounting  to  the  general  issue  because  it  con- 
fesses the  cause  of  action  and  avoids  it  by  setting 
up  new  matter.^'  And  it  has  been  held  that,  although 
the  plea  is  not  sufficiently  full  and  explicit,  if  it 
does  not  appear  that  plaintiff  has  been  prejudiced 
by  the  ovenuling  of  his  demurrer  thereto  the  ae- 
tion  of  the  court  below  in  that  re^fard  involves  no 
reversible  error.^" 

[$  115}  D.  Pleading  in  Oonnection  with  Other 
Fleaa.^*  So  the  plea  may  be  pleaded  with  the  gen- 
eral issne^'  or  together  with  the  pleas  of  payment  and 
nul  tiel  record."  As  the  plea  of  accord  and  satift< 
faction  and  nul  tiel  record  present  entirely  diasimi- 
lu-  issues,  defendant,  by  going  to  trial  on  one, 
does  not  waive  his  objection  to  a  ruling  on  demurrer 
to  the  other.*' 

[$  116]  E.  Allegations  and  Beanisites  of  Plea^ 
L  As  Regards  Fullness.  According  to  rules  govern- 
ing pleas  in  general,  a  plea  of  accord  and  satisfac- 
tion, whieh  iwofesses  to  be  an  answer  to  tlie  whole 
declaration,  but  which  in  fact  is  an  answer  to  a  part 
only,  is  had.  The  plea  must  be  so  framed  as  to 
afford  a  complete  answer  to  the  whole  of  the  demand 
it  professes  to  answer.* 

Bona  fid*  dispute  or  ooatrorerqr.  If  the  aecord 
and  satisfaction  relied  on  is  the  settlement  of  a  dis- 
puted or  unliquidated  claim  by  the  payment  of  a 


8.  Berdall  v.  BIsmII,  6  Colo.  162: 
Poer  V.  Johnson,  48  Ind.  A.  696.  9« 
NE  189,  180  [cU  Cyc];  Nigrgll  v. 
Foehry,  83  Hun  269,  81  NTS  981; 
Looby  v.  West  Troy,  24  Hun  (N.  T.) 
78:  Brett  v.  First  Universallst  Soc, 
«S  Barb.  <N.  Y.)  610;  Van  All«n  v. 
Shulenburffh.  68  Mlso.  1S«.  110  KTS 
464.  Contra  Smith  v.  Owens,  SI  Cat 
11. 

[a]  Tli*  nil*  appUsa  where  such 
evfdence  has  been  Introduced  under 
a  plea  of  payment.  Frelermuth  v. 
McKee,  8fi  Mo.  A.  64. 

[b]  Offer  at  eTUanoe  not  objaoted 
to^(l)  Although  accord  and  satis- 
faction is  not  pleaded,  but  an  offer 
of  evidence  to  show  such  defense 
is  not  objected  to,  and  the  court 
rules  that  the  plea  cannot  be  so 
amended  as  to  set  up  this  defense, 
it  la  error  to  reject  such  evidence, 
Donaldson  v.  Carmichael,  102  Qa.  40, 
29  8E  136.  (2)  Where  no  objection 
la  made  the  court  is  not  called  t^pon 
to  consider  the  variance  between  a 
plea  of  payment  and  an  attempt  to 

yrove   an   accord   and  satisfaction, 
ones  V.  Matthleson,  2  Dak.  &28,  11 
NW  109. 

[c]  A  z«f«rM  who  bM  aviaaBoa 
iMfora  Um  of  aa  aoooid  aad  aatu- 
f aoUoBt  altlumcli  thm  Oaf  mm*  la  mot 
Mt  up  Sb  tlie  awnrar,  la  bound  to 
decide  the  case  accordingly.  Brett 
v.  Brooklyn  First  Universallst  Soc., 
63  Barb.  (N.  T.)  610. 

8.  Looby  V.  West  Troy,  24  Hun 
(N.  TO  78. 

7.  Howe  V.  Mackay,  5  Pick. 
(Mass.)  44:  Fred  v.  Fred,  (N.  3.  Ch.) 

tal  VnOar  a  ffaaual  ]^aa  of  paj- 
ment  proof  may  1>«  slven  of  the  pay- 
ment of  whatever  the  creditor  has  ac- 
cepted as  payment.  Johnston  v.  Nie- 
meyer,  10  Ind.  350.  And  see  Hen- 
derson v.  Hoore,  5  Cranch  (U.  S.)  11, 
S  L.  ed,  22  (where  upon  the  plea  of 
payment  of  a  debt  evidence  of  the 
payment  of  a  smaller  sum  with  an 
achnowledirment  by  the  creditor  that 
It  was  in  full  of  all  demands  was 
held  admissible  for  the  reason  that 
a  part  of  th)e  money  mlirht  have  been 
pa^d  before). 


[b]  In  FennsylTanla  evidence  of 
accord  and  satisfaction  is  admissible 
under  a  plea  of  payment  with  leave 
to  BTlve  the  special  matter  In  evi- 
dence, due  notice  beln^  given  or 
waived,  which  will  be  presumed  If 
no  objection  was  made.  Savaee  v. 
Everman,  70  Pa.  815,  10  AmR  676.. 

8.  WelUburs  First  Nat.  Bank  v. 
Kimherlands,  16  W.  Va.  ESS. 

9.  Ala.—amlth  V.  EIrod,  122  Ala. 
269,  24  S  994. 

Ark. — Owens  v.  Chandler,  16  Ark. 
661. 

Colo. — Bamum  v.  Qreen,  13  COlo. 
A  264,  67  P  757. 

Conn. — Church  v.  Rhodes,  1  Root 
141;  Klsham  v.  Nichols,  1  Root  75. 

Ky. — ^Hamilton  v.  Cooni^  S  Dana 
317. 

Mass.— Ulsch  v.  Huller,  143  Masa. 
879,  »  NB  788:  Orlnnell  v.  Spink.  128 
Ifosa.  26;  Whaaton  v.  Nelson,  11  Qray 
16. 

Mo. — Frelermuth  v.  McKee,  86  Mo. 
A.  64. 

Nobr.— Crllly  v.  Ruyle,  87  Nebr. 
367,  127  NW  251. 

N.  T. — Habrtch  v.  Donohoe,  61  App. 
Dlv.  875,  64  NY8  604. 

Okl. — Tishominiro  First  Nat.  Bank 
V.  Latham,  37  OkL  286,  294,  183  P 


891  [clt  Cyc]. 

BuK. — Morley  v.  Culverwell,  7 


M. 


A  W.  174. 

10.  Frelermuth  v.  McKee,  86  Mo. 
A.  64. 

IL  McCreary  v.  McCreary.  6  QUI 
ft  J.  (Md.)  147;  Wheaton  v.  Nelson, 
11  Gray  (Mass.)  15. 

18.  Paulson  v.  Ward  County,  23  N. 
D.  601,  187  NW  486,  42  LRANS  111. 

18.  U.  S.— Dibble  V.  Duncan,  7  F. 
Cas.  No.  8.880.  2  McLean  554. 

Ala. — Dunham  v.  Rldgel,  2  Stew.  & 
P.  402. 

111.— Stltsel  V.  Franks.  126  III.  A. 
260;  aillflllan  v.  Farrln^ton,  12  XIL 
A.  101. 

Ind. — Paire  v.  Prentice,  7  Blackf. 

322 

N.  Y.— Bird  V.  CarlUt,  2  Johns. 
342.  3  AmD  433. 

T«nn.— Sublett  ▼.  HcLtn,  10 
Humphr.  181. 


W.  Va. — ^Wellsbiu-g  First  Nat.  Bank 
V.  Kimberlands,  16  W.  Va.  655. 

Eng. — Hayselden  v.  Staff,  6  A;  &  E. 
163,  81  ECL,  582,  111  Re^tnt  1124; 
Norman  v.  Thompsoo,  4  Exch.  7fi&; 
Paramour  V.  Johnson,  12  Mod.  S76, 
88  Reprint  1390;  Kearslake  v.  Mor< 
van,  6  T.  R.  513.  101  Reprint  2B9. 

[a]  Where  aooord  and  satlsfaotloa 
oonld  liava  been  glTan  In  «vUenM 
nndar  the  ffsneral  Issna,  it  was  held 
that  special  pleas  of  accord  and  sat- 
isfaction were  superfluous;  and  it  did 
not  become  essential  that  the  Jury 
should  pass  upon  them.  Sapp  v. 
Laughead,  6  Oh.  St.  174. 

14.  Page  V.  Prentice,  7  Blackf. 
<Ind.>  322;  Paramour  v.  Johnson,  12 
Mod.  376.  88  Reprint  1890. 

[a]  Flea  amoantlns  to  tha  ffanaral 
Issoe  defined.— >'A  plea  amounting  to 
the  general  issue  Is  a  plea  alleging 
matter  which  is  in  effect  a  denial  of 
the  whole  or  the  principal  part  of  the 
allegations  In  the  declaration."  PnRe 
V.  ^entice,  7  Blackf.  (Ind.)  322,  323. 

16k  Scheffenacker  v.  Hoopes,  113 
Md.  Ill,  77  A  130,  29  LRANS  206. 

18.  BSsot  of  piaa  M  aa  aflmiMlon 
when  general  Issua  also  pleaded  see 
Infra  f  132. 

17.  Stltzel  v.  Franks,  126  lit  A. 
260;  Wellsburg  First  Nat  Bank  v. 
Kimherlands.  16  W.  Va.  666;  Saun- 
ders Pi.  &  Ev.  28. 

18.  Kershaw  v.  Robinson.  8  S.  C. 
L.  380  (where  tt  was  said,  however, 
that  defendant  should  perhaps  be 
required  to  show  by  affidavit  that 
the  additional  pleas  were  neeessary 
to  his  defense). 

[al  Ratntaa  auHunrialaf  Mvanl 
dsxanaeai-— Under  a  statute  authoris- 
ing defendant  to  plead  as  many  mat- 
ters of  fact  In  several  pleas  as  he 
may  deem  necessary  to  his  defense, 
be  may  (lie  nul  tiel  record  together 
with  a  plea  of  accord  and  satisfac- 
tion. Tucker  v.  Edwards,  7  Colo.  209. 
3  P  233 

19.  Tucker  v.  GIdwards,  7  Colo. 
209,  3  P  283. 

ao.  Thomas  v.  Heathom,  2  R  &  C. 
477,  9  ECL  211,  107  Reprint  461;  Hop- 
kinson  v.  Tahourdln,  2  Chit.  308,  18 
ECL  343  (where  the  ple^  professed 
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?sser  sum,  the  pleading  must  show  that  there  was 
bona  fide  dispate  or  controversy." 

1173  2.  The  Nacassary  Allegations — a.  Difl- 
late  or  OontroTersy  as  to  Amonnt  Due.^^  Where  an 
tceord  and  satisfaction  of  an  unliquidated  demand 
s  relied  on  it  mast  be  alleged  that  then  was  a  sub- 
itantial  difference  between  the  parses  as  to  the 
unoimt  due.** 

II83  b.  Tbs  Agreement.  According  to  the 
iartier  authorities  the  best  way  of  pleading  this 
lefense  is  to  omit  a  statement  of  the  agreement  or 
accord  and  plead  it  by  way  of  satisfaction  only,'* 
for  if  it  is  pleaded  by  way  of  aeeord  a  precise  exe- 
eDtion  thereof  in  every  part  must  be  pleaded,  and  if 
there  be  a  failure  in  any  part  the  plea  will  be  insuf- 
ficient ;  bnt  if  it  is  pleaded  by  way  of  satisfaction  it 
will  be  sufficient  to  allege  that  defendant  gave  and 
plaintiff  accepted  a  certain  thing  in  satisfaction  of 
the  cause  of  action  alleged.*"  While  in  the  absence 
of  statutes  requiring  a  more  spedfio  form  of  pleading 
this  may  be  tme  in  r^ard  to  an  scoord  and  satis- 


faction by  the  delivery  of  chattels,  and  perhaps  in 
a  few  other  cases,^  it  is  obvious  that  some  kinds  of 
accord  and  satisfaction  cannot  be  pleaded  without 
alleging  the  agreement  and  its  terma"  and  a  num- 
ber of  the  American  decisions  state  without  qualifi- 
cation that  a  dear  agreement  or  accord  must  be 
alleged''  and  the  material  provisions  thereof  set  out 
with  precision^  in  order  to  put  plaintiff  upon  notice 
of  what  defendant  expects  to  prove,  and  exactly 
upon  what  he  relies  in  his  defense.*"  And  it  has 
al^  been  held  that  it  must  appear  from  the  plea 
that  the  agreement  was  made  in  respect  of  the  mat- 
ters and  things  complained  of  in  the  complaint.'^ 
An  examination  of  the  decisions  in  which  this  de- 
fense was  made  will  show  that  in  the  majority  of 
cases  the  agreement  or  aeeord  was  set  forth,  and, 
inasnfueh  as  it  is  never  erroneous  to  plead  it,  it 
seems  that  in  order  to  be  on  the  safe  side  it  would 
be  better  to  do  so. 

.  [$  119]  c  Oonsidention.  The  plea  must  show 
some  consideration  moving  toward  plaintiff,''  or,  in 


to  anawer  the  whole  declaration, 
which  contained  several  counts,  and 
stated  that  the  goods  were  delivered 
and  accepted  in  satisfaction  "of  the 
cause  of  actton,"  and  was  held  de- 
murrable). 

21.  Foster  County  State  Bank  v. 
Lammers,  117  Minn.  &4,  1S4  NW  601 
(where  it  was  held  that  an  answer 
alleg-lng  "a  dispute  and  a  counter- 
claim to  the  demand  against  him"  Is 
a  wholly  Insufficient  pleadine  of  such 
a  bona  llde  dispute  as  would  bring  the 
case  within  the  rule  that  an  aareement 
to  accept  a  sum  less  than  tne  entire 
claim  In  full  payment  of  an  unliqui- 
dated demand,  or  one  In  regard  to 
whlett  there  is  a  hona  ftde  dlivute,  la 
valid). 

93.  niaeisHy  for  diffpoik*  or  oon- 
see  supra  |  12. 

n.  Wilder  T.  UUlard,  91  Melir.  Ob; 
141  NW  1B«. 

ai.  Z>anlels  v.  Hallenheck,  19 
Wend.  (N.  T.)  408;  Peytoe's  Case.  9 
Coke  ?7b,  77  Reprint  84T;  Bacon  Abr. 
Accord  and  Satisfaction  C:  Saun- 
ders PL  A  ttv.  24;  Comyns  Dig.  tlL 
Accord. 

as.  Peytoe's  Case,  9  Coke  77b,  77 
Reprint  847;  Bacon  Abr.  Accord  and 
Satisfaction  C. 

Ca]  l>tteatioBs  for  pleading. — 
"Where  a  thing  is  pleaded  by  way  of 
concord  It  Is  Issuable;  but  If  the  con- 
cord be  not  executed  by  giving  and 
receiving  it  cannot  be  pleaded  m  bar 
to  the  action:  therefore  the  best  way 
of  pleading  it.  Is  by  setting  forth, 
that  the  thing  was  given  and  received 
the  full  satisfaction.  &c,  accord- 
ing to  the  resolution  In  Plnnel's  Case, 
S  Coke  117a,  77  Reprint  237,  1  ERC 
368.  But  both  are  traversable-  as, 
for  Instance;  the  condition  of  a  bond 
T&s,  that  If  the  defendant  compound- 
ed with  one  Eiarle  for  his  lands,  then 
he  should  pay  the  plaintiff  thirty 
pounds:  In  an  action  of  debt  brought 
on  this  bond,  the  defendant  pleaded 
that  he  had  not  made  any  composition 
with  Earle,  Ac;  the  plaintiff  replied, 
that  Earle  did  grant  a  rent-charge 
In  fee  to  the  defendant  In  satisfac- 
tion of  his  title,  and  so  he  made  a 
composition:  the  defendant  protes- 
tando  that  sarle  non  conoesBlt,  pro 
placito  dicit  that  he  did  not  accept  it 
in  aattsCactlCMi:  and  It  was  adjudged 
a  good  niea  without  traversing  the 

rant."  Per  curiam  in  Yonng  v.  Rudd, 
Mod.  86.  87,  87  Reprint  635. 
98.  It  la  to  be  noted  that  In  several 
of  the  "United  States  there  are  statu- 
tory forms  of  pleading  an  accord  and 
latisfactlon  by  the  delivery  and  ao- 
Kptance  of  chattels,  by  way  of  satis- 
faction, without  pleading  the  accord. 

97.  Take,  for  instance,  an  accord 
ud  satlafaotion  arising  out  of  a 
composition  by  creditors  with  an  In- 
solvent debtor,  or  satlafaotion  of  a 


liquidated  or  certain  demand  by  the 
giving  of  a  less  sum  and  some  new 
consideration. 

[a1  Oaaes  must  arise  where  i%  la 
abaomtely  necessary  to  specdfy  In  de- 
tail the  tenna  of  nte  accord 
so  that  the  court  may  be  enabled 
to  judge  whether  Its  execution  will 
constitute  a  satisfaction.  Smith 
V.  Mechanics'  Nat.  Bank,  lOS  Oa.  211, 
33  SB  867;  Bumsldes  v.  8mith«  S  T. 
B.  Mon.  <Ky.>  4«4. 

98.  Qa. — Smith  v.  Mechanics'  NaL 
Bank,  108  Ga.  211,  83  SB  857. 

Ky. — Bumsldes  v.  Smith,  6  T.  B. 
Mon.  464. 

Me. — Young  t.  Jones,  64  Me.  668, 
18  AmR  279.  ^ 

Mias. — Burrua  r.  Gordon,  B7  Mlas.  98. 

Pa.— Heam  v.  Klehl,  88  Pa.  147, 
80  AmD  472.  . 

Eng. — Down  v.  Hatcher,  10  A.  &  SL 
1217*7  BCIi  69,  118  Reprint  47. 

[a]  VWUr  ih«  oodo  of  CMosade 
the  parties  are  bound  to  plead  the 
facts  by  which  the  accord  may  be 
established.  Barnum  v.  Green,  IS 
Colo.  A.  264,  57  P  767.  And  this  Is 
probably  true  under  all  or  most  of 
the  codes. 

39.  Smith  V.  Mechanics'  Nat.  Bank, 
108  Ga.  211,  33  SE  857:  Burnsldes  v. 
Smith,  6  T.  B.  Mon.  (Ky.)  464.  See 
also  Simon  v.  Kendig,  4  Kulp  (Pa.) 
498  (where  It  was  held  that  where  an 
accord  and  satisfaction  Is  evidenced 
by  a  written  agreement  til  defend- 
ant's hands,  the  material  provi- 
sions of  the  Instrument,  and  not 
merely  his  construction  of  them, 
ought  to  be  set  forth). 

[a]  An  aooord  and  aatlsfaetlon 
oaanot  be  pleaded  as  a  mere  legal 
oonolusion. — The  facts  must  be  set 
out  warranting  the  conclusion.  Kar- 
ter  V.  Fields,  140  Ala.  862.  37  S  206: 
Renlhan  v.  Wright,  126  Ind.  636,  26 
N£  822,  21j\.mSR  249,  9  LRA  614. 

[b]  Thus  (1)  the  allegation  that 
the  claim  of  plaintiff  has  been  "sat- 
isfied and  discharged"  Is  not  the 
statement  of  an  accord  and  satisfac- 
tion. Hogan  V.  Bums,  (Cal.)  33  P 
631.  And  a  plea  alleging  .that  the 
debt  "has  been,  paid  and  satisfied  is 
sufQclent."  Karter  v.  Fields,  140  Ala. 
352,  87  S  804.  (2)  So  an  allenitlon, 
in  an  answw  pleading  accord  and 
satisfaction,  that  the  rights  and 
causes  of  action  which  plaintiff  had 
against  defendant  were,  by  the  agree- 
ment set  forth,  compromised  and  set- 
tled, is  a  mere  concluaion  of  law.  and 
adds  nothing  to  the  defense:  Goffe 
V.  Jones,  182  App.  Div.  864.  117  NTS 
407. 

80.  Smith  V.  Mechanics'  NaL  Bank, 
108  Ga.  211,  88  SB  857. 

81.  Armour  v.  Bdlson  Eilectric  il- 
ium. Co..  116  App.  Div.  67,  100  NTS 
609  (holding  that  In  an  action  by  a 
oonaumar  of  alecteidtr  aninst  the 


electric  company  to  recover  sums 
paid  by  plaintiff  In  excess  of  the 
charges  made  by  defendant  to  others 
for  similar  service  an  allegation  of 
the  answer  that  prior  t&  the  action 
plaintiff  settled  and  adjusted  all  ac^ 
counts  of  defendant  against  pialn- 
tUC  was  insufficient). 

88.  Torrey  v.  V.  S.,  42  Fed.  207; 
Fbster  County  State  Bank  v.  Lam- 
mers, 117  Minn.  94,  134  NW  601: 
Frank  V.  Gump,  104  Va:  806,  808,  51 
SB  8S8  tquot  cyc];  Down  v.  Hatcher, 
10  A.  &  B.  121,  87  BCL  69,  1^3  Re- 

Srlnt  47:  Bayley  v.  Homan,  .8  Bing. 
r.  Cas.  916,  32  BCL  379,  182  Reprint 
668;  Brans  v.  Powis.  1  Bxch.  641.  See 
alao  casetr  infra  this  note. 

ta]  ViM  <tf  parmant  of  leas  saaa 
1b  ffatlafactten  of  greater^ProbaUly 
one  of  the  beat  Illustrations  of  the 
rule  stated  In  the  text  occurs  where 
defendant  pleads  payment  and  ac- 
ceptance of  a  smaller  anm  In  aatlsfac- 
tlon  of  a  larger  liquidated  W  undis- 
puted aum.  As  this  does  not  constitute 
an  accord  and  satisfaction  without 
some  new  consideration  it  la  of  course 
necessary  to  allege  such  eonsldergi- 
tlon.  Torrey  v.  U.  S.,  48  Fed.  207: 
Scott  V.  Rawls,  169  Ala.  899,  48  S 
710;  Williams  v.  Langford,  IB  B.'Mon. 
(Ky.)  666;  Akers  v.  Central  Kentucky 
Lunatic  Asylum,  10  Kyt,  817;  Toung 
v.  Neal,  10  KyL  404;  Commercial, 
etc.,  Nat  Bank  v.  McCormlck,  97  Md. 
703:  65  A  439:  Bmmittsburg  R.  Co. 
V.  Donoghue,  6?  Md.  383.  10  A  233, 
1  AmBR  896;  Down  v.  Hatcher,  10 
A.  &  K.  121.  87  BCL  69,  113  Reprint 
47:  Thomas  v.  Heathom.  2  B.  &  C. 
477,  9  BCL  211,  107  Reprint  461; 
Bvans  v.  Fowfs,  1  Bxch.  601. 

[b]  ahowlng  that  aaUsfaotlon  waa 
of  some  value. — A  plea  of  accord  and 
satisfaction  must  show  that  whkt 
was  received  in  satisfaction  was  of 
some  value.  Davis  v.  Noaks,  3  J.  J. 
Marsh.  (Ky.)  494;  Commonwealth 
Bank  V.  Letcher,  3  J.  J.  Marsh  (Ky.) 
196;  Com.  v.  Miller,  6  T.  B.  Mon.  (Ky.) 
206.  And  see  Spencer  v.  Harford.  4 
Wend.  (N.  T.)  881. 

[c]  AUanttDn  of  adstaka'— Where 
ft  waa  alleged  that  a  certain  sum 
had  been  received  in  full  satisfaction 
and  discharge  of  all  claims  under  a 
contract  It  was  held  that,  treating 
the  plea  as  one  of  accord  and  satis- 
faction, the  allegation  that  there  was 
a  mistake  in  drafting  the  contract 
from  which  a  controversy  might  arise 
was  a  proper  one,  as  otherwise  It 
might  not  appear  that  there  was  any 
consideration  for  accepting,  by  way 
of  satisfaction  and  discharge  of  all 
claims  under  the  contract,  a  less  sum 
than  appeared  to  be  due  according  to 
its  provisions,  as  the  contract  had 
been  erroneouslr  written.  Torrey  v. 
U.  &,  48  Fed.  SOT. 


Digitized  by 


Google 


576  [IC.J.] 


ACCOBD  AND  SATISFACTION 


[8§  11&-120 


other  TCords,  that  plaintiff  obtained  something  of 
value  by  the  new  agreement,**  although  the  money 
value  of  the  thing  given  need  not  be  stated."  A 
plea  which  on  its  face  shows  want  of  consideration 
is  bad  after  verdict,  and  plaintiff  is  entitled  to 
judgment  non  obstante  veredicto." 

120]  d.  Oiving  and  Acceptance  in  Satisfac- 
tion. Tlie  plea  must  allege  that  what  was  done  or 
given  was"  in  satisfactioh  of  the  cause  of  action,*" 
and  also  that  what  was  done  or  given  was  accepted 


in  satisfaction."  A  mere  allegation  of  payment  of 
a  less  sum  in  satisfaction  without  an  averment  that 
it  was  accepted  in  satisfaction  would  give  rise  to  the 
presumption  that  the  amount  received  was  received 
on  account.** 

Waiver  of  failure  to  allege  accepUnce.  How- 
ever, it  has  ibeen  held  that  where  the  plaintiff 
does  not  demur  for  the  defendant's  failure  to 
allege  acceptance  in  eatisfaetion  the  objection  is 
waived.** 


33.,  Frank  v.  aump,  104  Va.  S06, 
308.  51  SE  358  [Quot  Cyc];  Bayley  v. 
HoRian,  3  mag.  N.  Cas.  916,  32  ECL 
379,  132  Reprint  668. 

34.  3  Chltty  PI.  926  note.  See 
form  in  Stephen  PL  SS5,  where  the 
allegation  of  value  la  omitted. 

[a]  Amount  staM  uOw  TlOaUott 
— dat*  of  not*. — Wher«  a  note  IB 
given  as  an  accord  and  satisfaction, 
Ita  amount  may  be  stated  under  a 
videlicet;  nor  need  the  date  of  the 
note  be  set  out.  Dunham  v.  RldKel, 
2  Stew.  &  P.  (Ala.)  402. 

[b]  Money  paid  In  ffooda,  etc — 
To  a  complaint  by  an  executor  upon  a 
due  bill,  defendant  answered  that  he 
had  paid  the  deceased  the  full  amount 
of  the  principal  and  interest  due, 
"and  the  sum  of  moniy  was  paid  in 
roods,  wares,  and  merchandise,  and 
waa  paid  In  full  satisfaction  of  said 
note,  and  was  so  received  by  the  dece- 
dent In  his  lifetime."  It  was  held 
that  this  was  substantially  a  good 
plea  of  accord  and  satisfaction,  al- 
though it  did  not  sUte  either  the  Kind 
or  quantity  of  goods  given  or  re- 
cleved.    Hart  v.  Crawford,  41  Ind.  197. 

ZS.  Frank  v.  Gump,  104  Va.  306, 
308.  51  SE  358  [quot  Cyc];  Down  v. 
Hatcher.  10  A.  A  IQ.  121,  S7  ECL.  69, 
113  Reprint  47. 

36.  Ala.— Cahoba  Coal  Co.  v.  Han- 
by,  7  Ala.  aJ  282,  61  S  33. 

Cal.— Hogan  v.  Burns.  33  P  631 
Ind. — Hancock  v.  Yaden,  121  Ind. 

366,  23  NE  253,  16  AmSR  896,  6  LRA 

S76:  Slnard  V.  Patterson,  3  Blackf. 

aS8;  Dupay  v.  Bobbins  1  Blackf.  473; 

Sheets  v.  Rnsssll,  12  Ind.  A.  677,  40 

NB  80. 

Masa— Howe  v.  «aekay,^B  PTcIl  44. 

Nebr. — ^Wilder  v.  Millard,  98  Nebr. 
«9K,  141  NW  166. 

Oh.— Detroit  F.  &  M.  Ins.  Co.  v. 
Commercial  Ins.  Co„  4  Oh.  Dec.  (Re- 
print) 158,  1  ClevLRep  81. 

Okl.— Demlng  Inv.  Co.  v.  McLaugh- 
lln.  30  Okl.  20,  118  P  880. 

ft.  I.— Heath  v.  Doyle,  18  R.  I.  252. 
27  A  333. 

Wyo. — Rawlins  v.  Jungqulst.  16 
Wyo.  403,  94  P  464,  96  P  144. 

Eng. — PInnel's  Case,  5  Coke  117a, 
77  Reprint  237,  1  ERG  868;  Graham  v. 
■Ofbson,  4  Exch.  768;  Paine  v.  Masters. 
Str.  673,  93  Reprint  708;  Hawkshaw 
V.  Rawlings,  Str.  23.  93  Reprint  860. 
,  Contra  Watkinson  v.  Inglesby,  6 
Johns  (N.  Y.)  386. 

[a]  Tom  ot  vim  sufllolently  iBbow- 
Ing  delivery  in  satisfaction  see 
Hooker  v.  Hyde,  61  Wis.  204,  21  NW 
52. 

[b]  JUIeg»tlon  of  MioeptMU*  la 
Mtlsfaotion  by  Itself  is  Insufficient 

PInnel's  Case,  5  Coke  117a,  77  Reprint 
237.  1  ERC  368. 

37.  U.  S. — Arkansas  City  First 
Nat.  Bank  v.  Leech,  94  Fed.  810.  86 
CCA  262;  Way  v.  Russell,  88  Fed.  5; 
Maxe  v.  Miller,  IS  F.  Cas.  No.  9.262, 
1  Wash.  S28. 

Ala. — Montgomery  v,  Shirley,  1E9 
Ala.  239,  48  S  679;  Karter  v.  Fields, 
140  Ala.  352,  37  B  204;  Cahoba  Coal 
Co.  v.  Hanby,  7  Ala.  A.  282.  61  8  33. 

Ark. — ^West  Carolina  L.  Ins.  Co., 
81  Ark.  476. 

Cal. — Hogan  v.  Bums,  88  P  681. 

Colo. — Bamum  v.  Oreen,  18  Colo.  A. 
264,  67  P  757. 

da. — Nanoe  ▼.  Wlnshlp  Mach.  Co., 
«4  Oa.  649,  81  SK  901. 

IlL— Allen  v.  Freuslnv,  83  111.  606  r 
Jknsua  V.  Chicago  Trust,  etc..  Bank, 


68  111.  A.  426'tafC  170  111.  298,  48  NE 

946]. 

Ind.— Renihan  v.  Wright,  125  Ind. 
536.  25  NE  822,  21  AmSR  249.  9  LRA 
514;  Hancock  v.  Taden,  1^21  Znd.  366, 
23  NE  253,  16  AmSR  396,  6  LRA  676; 
Deweese  v.  Cheek,  35  Ind.  614;  Lou- 
den T.  Birt.  4  Ind.  666;  Harbor  v.  Mor- 
gan, 4  Ind:  158:  Slnard  v.  Patterson,  3 
Blackf.  363 :  Dupay  v.  Robbins,  1 
BUckf.  473;  Sheets  v.  Russell,  12  Ind. 

A.  677,  40  NE  SO. 

Iowa. — Jones  v.  Fennlmore,  1 
Greene  134. 

Ky  — Hale  V.  Grogan,  99  Ky.  170. 
35  SW  282;  Johnson  v.  Hunt.  81  Ky. 
321;  Peace  V.  Stennet.  4  J.  J.  Marsh. 
450;  Haggln  v.  Williamson.  5  T.  B. 
Mon.  8:  McKean  v.  Read.  LItt.  Set. 
Cas.  359,  12  AmD  818;  Payne  v.  Bar- 
net,  2  A.  K.  Marsh.  312;  McDonald  V. 
Patton,  Ky.  Dec  295. 

Me. — Young  v.  Jones,  64  Me.  663, 
18  AmR  279. 

Mass. — Clifton  v.  Litchfield,  106 
Mass.  34;  Howe  v.  Mackay.  5  Pick,  44. 

Minn.-— Cannon  River  Mfg.  Co.  v. 
Rogers,  46  Minn.  376.  49  NW  128; 
Washburn  v.  Winslow,  16  Minn.  33. 

Miss. — Burrus  v.  Gordon,  57  Miss. 
93;  Gulon  v.  Doherty,  43  MiS^s.  538; 
Barnes  v.  Lloyd,  2  Miss.  584. 

Mo. — Shaw  v.  Burton,  5  Mo.  478; 
Wilkeraon  v.  Bruce,  37  Mo.  A.  156; 
German  Bank  v.  Mulhall,  8  Mo.  A. 
558. 

Nebr. — Van  Housen  v.  Broehl.  58 
Nebr.  348,  78  NW  624. 

N.  H.— Watson  v.  BUlott,  57  N.  H. 
611:  Green  v.  Davis,  44  N.  H.  71. 

N.  J. — Morris  Canal,  etc.,  Co.  v. 
Van  Vorst,  21  N.  J.  L.  lOO. 

N.  Y. — Tilton  v.  Alcott,  16  Barb. 
598;  Bird  v.  Caritat,  2  Johns.  342.  3 
AmD  433. 

N.  C. — State  Bank  v.  Ltttlejohn.  18 
N.  C.  563. 

Oh. — Detroit  F.  &  M.  Ins.  Co.  v. 
Commercial  Ins.  Co.,  4  Oh.  Dec.  (Re- 
print) 158,  1  ClevLRep  81. 

Okl. — Demlng  Inv.  Co.  v.  Mc- 
Laughlin. 30  Okl.  20,  118  P  380. 

Or. — Smith  v.  Foster,  5  Or.  44. 

Pa. — DiUer  v.  Brubaker,  52  Pa. 
498,  91  AmD  177;  Hearn  v.  Klehl,  38 
Pa.  147,  80  AmD  472;  Spruneberger  V. 
Dentler,  4  Watta  126;  Ellison  v. 
Jones,  1  Kulp  273. 

R.  I.— Heath  v.  Doyle,  18  R.  I.  252. 
27  A  333. 

S.  D. — Carpenter  v.  Chicago,  etc.. 
R.  Co.,  7  S.  D.  684,  64  NW  1120. 

W.  Va. — ^Wellaburg  First  Nat. 
Bank  v.  Kimberlands,  16  W.  Va.  566 
(dictum). 

Wyo. — ^Rawlins  v.  Jungaulst,  16 
Wyo.  403,  94  P  464.  96  P  lA. 

Eng. — Barclay  v.  New  South  Wales 
Bank,  6  App.  Cas.  874;  Hall  v.  Flock- 
ton,  16  Q.  B.  1039,  71  ECL  1039,  4 
EngL&Eq  185,  117  Reprint  1179;  Ga- 
briel v.  Dresser,  15  C.  B.  622.  80  ECL 
622.  139  Reprint  668;  Peytoe's  Oase, 
9  Coke  77b,  80b,  77  Reprint  847; 
Drake  v.  Mitchell,  3  East  251,  102 
Reprint  594 :  Graham  v.  Gibson,  4 
Exch.  768;  Evans  v.  Fowls,  1  Exch. 
601;  Paine  v.  Masters,  Str.  673;  98 
Reprint  708. 

Ont. — Macfarlane  v.  Ryan,  24  U.  C. 
Q.  B.  474;  Brown  V.  Jones,  17  U.  C.  Q. 

B.  50:  Frallck  v.  Lafferty,  2  U.  C. 
a  R  169.  But  see  Halst  t.  Grand 
Trunk  B.  Co.,  22  Ont  A.  604  (whieh 
seems  to  maintain  the  contrary 
View). 

Contra  MoCuUoimAi  t.  Franklin 
Coal  Co.,  21  Ud.  tU  (where  It  was 


held  that  a  plea  which  alleges  an 
agreement  to  compromise  a  pending 
suit  for  valuable  consideration  upon 
performance  of  certain  conditions, 
and  which  avers  the  payment  of  the 
consideration  and  the  pwformauce  of 
the  conditions,  is  good;  that  the 
omission  of  the  averment  that  the 
acts  done  were  received  and  accepted 
in  satisfaction  la  immaterial ;  and 
that  this  is  necessarily  Implied  in 
the  other- averments  of  the  plea). 

[a]  niwrtvathn—^An  averment  that 

f>rop«rty  was  delivered  to  the  cred- 
tor  in  pursuance  of  an  agreement 
between  them  that  it  was  to  be  ac- 
cepted by  the  creditor  In  full  satis- 
faction of  the  debt  owing  him  Is  In- 
sufficient, for  failure  to  state  that 
the  creditor  actually  accepted  such 
property  In  satisfaction  of  the  debt. 
VanHousen  v.  Broehl,  58  Nebr.  348. 
78  NW  624  [reh  atT  69  Nebr.  48,  80 
NW  260]. 

[b]  An  aeoonnt  stated  as  to  the 
amount  to  be  paid,  and  then  an  agree- 
ment as  to  the  time  of  payment,  do 
not  constitute  a  plea  of  accord  and 
satisfaction.  Cool  v.  Stone,  4  Iowa 
219. 

[c]  After  writ  sned  ontr— Where 
the  accord  and  satisfaction  takes 
place  after  the  writ  Is  sued  out  the 
plea  should  allege  that  plaintiCt  ac- 
cepted the  thing  In  satisfaction  of 
the  costs  and  damages  8uata.ined  by 
the  nonperformance  of  the  promises. 
•Francis  v.  Crywell.  6  B.  4  Aid.  886. 
7  ECL  481,  106  Reprint  1416. 

[d]  Kew  Tork  rule  In  ease  of 
nnUonldated  claim. — In  New  York  it 
has  Deen  held  that  in  an  action  on 
an  unliquidated  claim  a  plea  alleging 
that  defendant  paid  plaintiff  a  cer- 
tain sum  of  money  ''as  a  full  and 
final  settlement"  thereof,  and  that 
plaintiff  accepted  and  retained  It  with 
knowledge  that  it  was  paid  in  full 
of  the  claim,  is  sufficient  without  al- 
leging that  he  accepted  it  in  satis- 
faction of  the  claim.  The  court  said 
that  the  facts  stated  constitute  all 
the  elements  necessary  to  the  de- 
fense of  accord  and  satisfaction  as 
applied  to  an  unliciuidated  claim,  and 
that  It  was  sufficient  under  Code  Civ. 
Proc.  i  619,  providing  that  the  alle- 
gations of  a  pleading  must  be  liber- 
ally construed  with  a  view  to  sub* 
stantlal  justice  between  the  parties. 
Lindsay  v.  Gager,  11  App.  Dlw.  93,  42 
NY8  851  (Bartlett,  J.,  dissenting). 
To  same  effect  Van  Allen  v.  Shulen- 
burgh,  68  Misc.  136,  110  NTS  464 
[clt  Lindsay  V.  Gager,  supral. 

[e]  rorm  of  plea  sufficiently  al- 
leging acceptance  in  satisfaction  see 
Hunnlcutt  Lumber  Co.  v.  Mobile,  etc., 
R.  Co..  2  Ala.  A.  iise,  67  8  73:  Hart 
v.  Crawford,  41  Ind.  198:  Troy  MIn. 
Co.  V.  White,  10  S.  D.  475,  74  NW 
236:  Hooker  v.  Hyde.  61  Wis.  204,  21 
NW  52.  And  see  Chicago,  etc.,  R. 
Co.  V.  Brown.  70  NebrTSSS,  .97  NW 
1088. 

38.  Detroit  F.  &  M.  Ins.  Co.  v. 
Commercial  Mut.  Ins.  Co.;  4  Oil.  Dec. 
(Reprint)  158.  1  ClevLRep  81  (where 
an  averment  in  defense  to  an  action 
on  a  reinsurance  policy  that  the  orig- 
inal insurer  had  compromised  the 
claim  of  the  Insured  at  sixty  cents 
on  the  dollar,  and  thereupon  the  rc^ 
insurer  had  paid  to  the  Insurer  a 
speclfled  sum  In  full  satisfaction  and 
•discharge  of  all  claim*,  was  hsid  de- 
murrable). 

SB.  Oil  Well  Supply  Co.  v.  Wolfe, 
127  Mo.         20  8W  14S. 
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ACCORD  'AND  SATISFACTION 
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Acceptanoa  of  agreement  or  promise  to  perform. 
7  if  the  agreement  itself,  and  not  the  performance, 

relied  on  as  satisfaction  the  plea  must  allege  that 
le  ^:reement  was'aecepted  in  satisfaction.^ 

121]  e.  Execatton— (1)  In  General.  The  plea 
mst  show  that  the  accord  or  ^reement  has  been 
My  executed.**  Thus  it  will  be  insufficient  to 
Ll«g:e  an  agreement  to  accept  in  satisfaction  without 
llepring  actual  performasce,**  unless  the  promise 
:sel£  and  not  th^  performance  thereof  is  relied  on." 
io  a  mere  all^tion  of  readiness  to  perform,"  or 
ender  of  performance,"  or  part  performance  and 


tender  of  performance  as  to  the  rest,  is  inBuffloient";** 
and  a  plea  which  shows  on  its^  face  that  the  accord 
has  not  been  executed  is  fatally  defective.*^ 

122]  (2)  Time  of  Execution.  The  decisions 
are  not  harmonious  as  to  the  necessity  for  alleging 
time  of  performance,  but  it  is  apprehended  that  the 
question  must  depend  to  soma  extent  at  least  on  the 
particular  facts  and  circumstances  of  the  agreement 
or  accord.** 

[$  123]  (3)  Sbowing  PeiBcn  to  Whom  Batiflfac- 
tlen  ISsMb.  A  plea  of  accord  and  satisfaction  most 
show  to  whom  satisfaction  was  made.*' 


40.  Srunswlck,  etc.,  R.  Co.  v.  Clem, 
0  Gel.  634/7  SB  84;  Clouffh  v.  Mur- 
ay.  26  K.  T.  Super.  7;  Hall  V.  Fldok- 
on.  16  Q.  B.  1039.  71  ECL  1039,  4 
H:n};l-AE:q  186,  117  Reprint  1179. 

[a]  Mn  amnnt  tlwt  tf  AmSwtA- 
mt  sbotild  perform  Us  promlM 
ptlfctetlg-  wovld  dlaoluwff*  bis  olmlm 
is  not  a.  good  plea  of  accord  and  sat- 
is^raction.  There  must  be  an  aver- 
ment that  at  the  time  of  makine  the 
new  contract  plaintiff  accepted  de- 
fendfint's  promise  In  satisfaction  of 
tii»  claim  or  the  new  contract,  when 
executed.  In  satisfaction  of  It.  Qow- 
luE  V.  Thomas,  67  N.  H.  399,  40  A 
184. 

41.  Ala. — Stephenson  v.  Allison, 
16S  Ala.  238.  61  S  822,  138  AmSR  2Q. 
And  see  Montgomery  v.  Shirley,  169 
Ala.  239,  48  S  «79. 

Aria — West  V.  Carolina  L.  Ins.  Co., 
31  Ark.  478. 

CaL — Holton  v.  Noble,  SS  Cal.  7, 
S3  P  68;  Simmons  v.  Oullahan,  75 
Cal.  508,  17  P  643. 

Qa. — Pattersoh  v.  Green,'  Bl  Oa. 
808,  10  SE  390. 

111.— Pitch  V.  Halght.  5  IlL  Bl, 
Ind. — ElchholtK  V.  Taylor.  88  Ind. 
li;  Jackson  v.  Olmstead,  87  Ind.  92; 
Peweese  v.  Cheek,  85  Ind.  614;  Co- 
nuillard  t.  French,  19  Ind.  274. 

Ky. — Hale  v.  Orogan.  99  Ky.  170, 
35  SW  282.  18  KyL.  48;  Payne  v.  Bar- 
net,  2  A.  K.  Marsh.  312;  Qroshon  v. 
Grant,  Ky.  Dec.  268. 

Me. — ^Touns-  v.  Jones,  44  He.  662, 
18  AmR  279. 

Uiss.— Gulon  T.  Doherty,  43  Miss. 
638. 

Nebr. — inrederick  v.  Moran,  90 
Nebr.  86.  89.  132  NW  936  [cit  Cyc]; 
Perdew  v.  Tillman,  62  Nebr.  865,  88 
NW  123;  Goble  v.  American  Nat. 
Bank,  48  Nebr.  891.  86  NW  1062. 

N.  M. — Armljo  T.  Abeytla,  6  N.  M. 
B33,  25  P  777. 

N.  T.— Kromer  v.  Helm,  75  N.  T. 
S74.  31  AmR  491 ;  Brooklyn  Bank  v. 
DeGrauw,  23  Wend.  842,  86  AmD  669; 
Russell  V.  Lytle,  6  Wend.  390,  22 
AmD  537. 

N.  C— State  Bank  v.  Llttlejohn,  18 
N.  C.  B6S. 

Pa.— Hearn  t.  Klehl.  88  Pa.  147.  80 
AmD  472:  PhlladelphJa  T.  Devlne.  1 
WklyNC  358. 

Wash. — Rovers  t.  Spokane,  9  Wash. 
168,  87  P  800. 

Eng. — Gabriel  v.  Dresser,  IS  C.  B. 
622.  80  ECL  622,  189.  Reprint  668; 
Evans  Powls.  1  Exoh.  801;  Allen 
T.  Harris,  1  lA.  Ravm.  122,  91  Re- 

Srint   978'    Shephard    v.   Lewis.  T. 
ones  C,  84  Reprint  1119.    And  see 
Graham  t.  Gibson,  4  Bxch.  768. 

Ta]  BMag  ttiaft  of  tbSrd  person. 
~A  plea  of  accord  end  satisfaction 
allwmv  the  gMitg  and  acceptance 
In  satis&ctlon  of  a  third  person's 
draft  la  snjnelent  wlthont  allealnff 
that  such  draft  was  negotiable,  since 
the  plea  In  the  absence  of  such  al- 
Icfafion  Is  Buffldent  to  admit  proof 
of  a  negotiable  Instmment.  Salo- 
mon V.  Pioneer  Co-operative  Co.,  21 
Fla.  J74.  58  AmR  867. 

[b]  Qnaatttr  of  srtlflles  deUvorsd 
Is  nUnaotlon.— It  was  a^eed  be- 
tween A  and  B  that  the  former  should 
ftuniah  the  latter  with  a  specifled 
qouittty  of  various  enumerated  ar- 
tleles.  and  that  the  latter  should  pay 
Ili4  ionnar  two  hnndrsd  dollars  for 

[1  a  J.-*«7] 


them  at  a  future  day.  A  brought  ac- 
tion for  the  money,  alleging  delivery 
of  the  kinds  of  articles  agreed  on  to 
the  value  of  two  hundred  dollars  and 
thefr  receipt  by  B  In  full  satisfaction 
of  the  agreement.  It  was  held  that 
the  plea  was  suRlcient  without  stat- 
ing the  particular  Quantity  fur- 
nished; that  the  uncertainty  as  to  the 
Quantity  was  rendered  immaterial  by 
the  averment  of  their  value.  Rlch- 
rfrdsv.  Carl.  1  Blackf.  (Ind.)  818. 

[c]  That  iMnds  given  tn  satlsfao- 
tlon  of  AeM  wers  assigned. — Where 
it  Is  alleged  that  bonds  were  given 
in  satisfaction  of  a  debt  the  plea 
must  show  that  the  bonds  were  as- 
signed so  as  to  give  plaintiff  a  cause 
of  action  in  his  own  name.  Nave  v. 
Fletcher,  4  Lltt.  (Ky.)  242. 

42.  Johnson  v.  Hunt,  81  Ky.  S21; 
Ouion  V.  Doherty.  43  Misa  538;  Busi- 
ness Men'B  Realty  Co.  v.  Comet  Co.. 
152  App.  Dlv.  941,  137  NTS  828:  Ooffe 
V.  Jones,  132  App.  Dlv.  864,  117  NYS 
407  (holding  that  an  allegation  that 
it  was  agreed  that  in  compromI.se  of 
plaintiff's  claim  defendant  should 
pay  certain  sums  In  the  future  is  not 
an  allegation  of  an  accord  and  satis- 
faction, but  an  accord  without  satls- 
factlofi). 

43.  Smith  V.  Foster.  6  Or.  44. 

44.  Ouion  v.  Doherty,  43  Miss. 
638;  Perdew  v.  TlUma,  62  Nebr. 
866.  88  NW  128;  Russell  v.  Lytle.  8 
Wend.  (N.  T.)  390,  22  AmD  »7; 
Heam  v.  Klehl  38  Fa.  147,  SO  AmD 
472;  Allies  v.  Probyn.  2  C.  M.  ft  R. 
408;  Carter  v.  Wormald,  1  Eizch.  81. 
Contra  Tucker  v.  EMIwards,  7  Colo. 
209.  3  P  288. 

46.  U.  8.— Arkansas  City  First 
Nat.  Bank  v.  Leech,  94  Fed.  110,  86 
CCA  262. 

Me. — ^Toung  v.  Jones,  64  Me.  668, 
18  AmR  27B. 

N.  Y.— Kromer  v.  Helm.  76  N.  Y. 
674,  81  AmR  491;  Russell  v.  Lytle,  8 
Wend.  390,  22  AmD  537. 

N.  a— State  Bank  v.  Llttlejohn,  18 
N.  C.  563. 

Pa.— Hears  v.  Klebl,  S8  Fa.  147,  80 
AmD  472. 

Eng. — (Sabrlel  v.  Dresser,  16  C.  B. 
622,  80  ECU  622,  189  Reprint  568. 

Ont. — Stewart  v.  Hawson,  7  U.  C. 
C  P.  168. 

See  also  supra  {  20. 

Contra  Tucker  v.  Edwards,  7  Colo. 
209,  3  P  283;  Heirn  v.  Carron,  19 
Mies.  861,  49  AmD  85.  These  two 
cases  seem  to  hold  that  accord  and 
tender  of  performance  and  refusal 
of  acceptance  is  equivalent  to  satis- 
faction, and  this  being  so,  a  plea  al- 
leging tender  of  performance  would 
be  sufficient.  The  great  weight  of 
authority,  however,  is  to  the  effect 
that  tender  of  performance,  so  far 
as  accOTd  and  satisfaction  is  con- 
cerned. Is  not  equlvalwit  to  perform- 
ance, and  It  Is  believed  that  the  rule 
stated  In  the  text  Is  the  correct  one. 

[a1  Form  of  visa  In  which  tender 
was  held  sufficient  see  Helm  t.  Car- 
ron, 19  Mies.  381.  49  AmD  86. 

46.  Kromer  v.  Helm,  76  N.  T.  674, 
81  AmR  491;  Russell  v.  Lytle,  6 
Wend.  (N.  Y.)  390,  22  AmD  637; 
Shephard  v.  Lewis,  T  Jones  8,  84  Re- 

£rlnt    1119.      See    also    Heam  v. 
:iehl,  38  Pa.  147,  80  AmD  472. 
[a]    BaitlafaeUn  vro  tanto-— The 
part  exocutton  of  an  aooord  and  sat- 


isfaction may  be  pleaded  aa  satisfac- 
tion pro  tanto.  Long  v.  ScAnlon,  105 
Ga.  424,  31  SE  436;  Brunswick,  etc., 
R.  Co.  V.  Clem,  80  Ga.  534,  7  SB  84. 

47.  Fitch  V.  Halght.  5  111.  51;  Rog- 
ers V.  Spokane,  9  Wash.  168,  87  P  300. 

48.  See  cases  infra  this  note. 

[a]  Thns  (1)  In  Strang  v.  Holmes, 
7  Cow.  (N.  Y.)  224,  It  was  held  that 
time  of  accord  and  satisfaction  Is 
not  material  and  may  be  departed 
from  In  evidence.  (2)  In  Pence  v. 
Bmock,  2  Blackf.  (Ind.)  316,  it  was 
held  that  failure  to  allege  time  of 
performance  renders  the  plea  bad  on 
special  demurrer.  (3)  In  Evans  v. 
Powis,  1  Exch.  601,  it  was  held  that 
if  by  the  terms  of  a  new  agreement 
performance  is  to  ■  consist  of  pay- 
ment In  designated  sums  on  desig- 
nated days,  the  plea  will  be  bad  if 
It  falls  to  allege  that  the  payments 
were  made  at  the  precise  days  agreed 
on.  ( 4 )  In  Sonnenberg  v.  Riedel, 
16  Minn.  83,  It  was  held  that  upon 
a  plea  of  accord  and  satisfaction  by 
payment  and  acceptance  of  a  sum 
less  than  the  debt,  testimony  to  a 
payment  of  such  sum  at  a  date  sub- 
seQuent  to  the  date  of  the  accord  is 
an  Immaterial  variance.  (6)  In  Bird 
V,  Carltat,  2  Johns.  (N.  T.)  842,  8 
AmD  433,  it  was  held  that  an  aver- 
ment that,  prior  to  the  suing  out  of 
the  writ,  the  debt  was  discharged 
la  sufficient  as  to  time. 

tb]  AmUnunu  plsa^^o  a  count 
by  A  am.lnst  B  for  goods  qpld  and 
delivered,  B  pleaded  as  to  four 
pounds  parcel,  etc.,  that  on  a  certain 
,day,  at  the  request  of  A.  he  deliv- 
ered to  C,  for  A,  certain  goods;  that 
it  was  "then,"  to  wit,  on  the  day  and 
year  aforesaid,  in  consideration 
thereof,  agreed  between  A  and  B  that 
A  should  accept  such  delivery  to  C 
in  full  satisfaction  and  discharge  of 
the  premises  aa  to  the  four  pounds, 
etc.,  and  that  A  did  "then"  accept 
such  delivery  In  full  satisfaction  and 
discharge.  It  was  ruled  on  special 
demurrer  for  ambiguity  that  the  plea 
was  bad,  inasmuch  as  It  might  mean 
either  that  the  agreement  to  accept 
the  delivery  of  the  good^  to  C  In 
satisfaction  took  place  at  the  same 
time  as  the  delivery  or  at  a  subse- 
quent period.  Stead  v.  Poyer,  1  C  B. 
782,  60  ECL  782,  136  Reprint  761. 

49.  -Smith  V.  Me^anlos*  Nat. 
Bank.  108  Oa.  211,  88  SB  867;  NllI  v. 
Comparet,  15  Ind.  843. 

[a]  Pisa  held  innfllolsat.— In  an 
action  by  the  indorsee  of  a  note 
against  the  maker  and  a  surety  there- 
on an  answer  by  the  surety  merely 
alleging  that  the  maker  "had  fully 
discharged  and  satisfied  the  same" 
Is  Insufficient  for  failure  to  show  to 
whom  the  payment  or  satisfaction 
was  made;  and  if  to  the  payee,  the 
plea  should  have  averred  that  the 
payment  of  satisfaction  was  made 
before  notice  of  the  InAprsement  of 
the  note  to  platntUC.  Ntll  T.  Com- 
paret, 15  Ind.  248. 

[b]  BsUwr  to  ttliA  panoa  for 
platntur^^If  the  plea  alleys  the  de- 
livery of  a  note  of  a  third  person  for 
and  on  behalf  of  plaintiff  It  should 
show  that  such  person  was  plalntUTB 
agent.  Bird  v.  Carltat.  2  Jqhas.  (N. 
Y.)  842,  >  AmD  488. 


Digitized  by 


Google 


578  [1C.J.] 


ACCOTtD  AND  SATISFACTION 


[§§  124^132 


124]  f.  Other  AUeffations  Bendered  Neces- 
sary 1)7  Character  of  Satisfaction.  If  the  action  is^ 
on  an  agreement  under  seal  a  plea  of  accord  and 
satisfaction  must  allege  an  acquittance  under  seal."" 
A  plea  of  accord  and  satisfaction  by  a  stranger  need 
not  allege  that  it  was  made  by  authority  of  the 
debtor  or  subsequently  ratified  by  him.  The  mere 
fact  of  pleading  it  will  of  itself  sbow  sufficient 
ratification.^^  In  an  action  by  the  indorsees  against 
the  acceptor  of  a  bill  a  plea  stating  that  after  the 
indorsement,  and  before  suit  brought,  plaintiffs  ac- 
cepted certain  goods  from  the  drawer  in  full  satis- 
faction of  the  bill,  and  of  all  damages  and  causes  of 
action  in  respect  thereof,  is  bad,  since  satisfaction  of 
a  bill,  as  between  a  drawer  and  an  indorser,  does  not 
'  necessarily  inure  as  a  satisfaction  on  b'ehalf  of  the 
acceptor  or  operate  to  discharge  him  from  liability 
to  the  indorsee."'  A  plea  alleging  satisfaction  by 
the  giving  and  acceptance  of  a  bond  must  allege  that 
the  bond  was  assigned."  A  plea  of  part  payment 
must  show  that  the  sum  claimed  was  in  dispute  where 
there  has  been  no  other  consideration  for  the  alleged 
accord  and  satiBfaction.*" 

125]  g.  Spedflc  OonfessioiL  of  Wrong  Unnec- 
essary. Although  as  already  shown  a  plea  of  accord 
and  satisfaction  is  a  plea  in  confession  and  avoid- 
ance," such  a  plea  is  not  defective  because  it  does 
not  specifically  confess  the  wrong  complained  of."" 

126]  3.  Effect  of  Bepnffnancy  to  Bill  of  Par- 
ticulars. Where  a  bill  of  particulars  filed  with  and 
as  a  part  of  a  plea  is  inconsisteat  "with  and  repugnant 
to  it  the  plea  must  fail."' 

127]   F,  Fleas  Fnls  Darrein  Oontiniuace— 1. 


80.  Iilgron  v.  Dunn,  28  N.  C  ISS; 
Preston  v.  Christmas,  2  Wlls.  C.  P. 
86,  95  Reprint  700.  Bee  also  Neal 
V.  Bheaflleld,  Cro.  Jac.  254.  79  Re- 
print 217.  Compare  Bailey  v.  Cowles, 
S6  111.  233  (where  It  was  held  that 
where  a  defendant  pleads  a  release 
and  quitclaim  of  hfs  equity  of  re- 
demption In  real  estate  to  plaintiff, 
and  the  acceptance  thereof  by  plain- 
tiff as  an  accord  and  satisfaction.  It 
Is  not  necessary  that  the  plea  should 
allege  that  such  release  and  quit- 
claim were  under  seal;  and  the  court 
said  that  In  pleading  a  release  it  Is 
not  necessary  that  It  should  be  al- 
leged fo  be  under  seal,  because  a  re- 
lease Imports  a  seal). 

SI.    Snyder  v.  Pharo,  25  Fed.  398. 

6S.  Jones  v.  Broadhurst,  9  C.  B. 
178.  87  ECL  ITS.  137  Reprint  858. 

53.  Nave  v.  Fletiher,  4  Lltt.  (Ky.) 
S42. 

[a]  AoooKdlaglr  a  plea  alleplns 
that  defendant  gave  to  plalntilt  bonds 
which  were  received  by  plaintiff  in 
satisfaction  of  a  debt  Is  Insufnclent 
for  falling  to  allege  that  the  bonds 
were  assigned.  Nave  v.  Fletcher,  4 
Lltt.   (KyT)  242. 

[b]  The  reasoa  of  this  Is  that  .If 
they  were  not  ptalnttrr  could  not 
maintain  an  action  In  his  own  name. 
Nave  V.  Fletcher,  4  Lltt.  (Ky.)  242. 

64.  Williams  v.  Langford,  IS  B. 
Mon.  (Ky.)  566. 

B5.    See  supra  |  110. 

56.  Snyder  v.  Witt,  99  Tenn.  618, 
620,  42  SW  441  (where  It  was  said: 
"Such  a  plea  may  not,  and  generally 
does  not,  expressly  confess  what  the 
declaration  alleges,  but  there  is  al- 
ways an  Implied  confession.  It  Is 
a  rule  of  practice  In  courts  of  law 
that  whatever  Is  not  denied  Is  con- 
fessed"). 

57.  Snyder  v.  Pharo,  26  Fed.  398. 

58.  Taylor  v.  Frlnk,  2  Iowa  84; 
Helm  v.  Carron,  19  Miss.  881,  49 
AmD  66;  Watklnson  v.  Xnglesby,  6 
Johns,  m.  T.)  886.  . 

[a]  Vonu  ofplMW  pnla  danala 
•OBtutBaaM  sea  'Abater  v.  Wyser,  1 
Btew.  <AU.)  184:  SviAia  t.  ColUtr,  79 


Ga.  819,  4  SB!  266;  Helm  v.^Carron, 
361,  49  AmD  65;  Watklnson  v.  In- 
glesby,  B  Johns.  (N.  Y.)  886;  John- 
son V.  Brannon,  5  Johns.  (N.  T.)  268. 

69.  Good  V.  Davis,  10  F.  Cas.  No. 
6,S30a,  Hempst.  16;  Evans  v.  Cincin- 
nati, etc.,  R.  Co..  78  Ala.  341;  Chi- 
cago V.  Babcock,  143  JH  858,  32  NB 
271;  Washington  v.  Louisville,  etc., 
R.  Co.,  136  111.  49,  26  NE  653. 

[a]  Bzoaptians  to  role. — (I)  Ac- 
tions on  the  ca^ie,  it  has  been  held, 
constitute  an  exception  to  the  rule 
stated  in  the  text.  In  such  actions 
It  has  been  held  that  defendant  Is 
permitted  under  the  general  issue  to 
give  In  evidence  satisfaction  or  any 
other  matter  ex  post  facto  which 
shows  that  the  cause  of  action  has 
been  discharged.  Chicago  v.  Bab- 
cock, 148  lit  858,  82  NE  271.  (2)  Bo 
tt  haa  been  held  that  another  Axcep- 
tion  arises  where  the  parties  seek 
not  only  to  adjust  the  amount  of  the 
claim  but  also  to  have  judgment  en- 
tered for  such  amounL  In  this  case 
it  was  said  that  on  motion  of  de- 
fendants based  on  the  agreement  the 
court  could  properly  inquire  whether 
the  agreement  had  been  executed; 
and  If  It  was  claimed  that  the  agree- 
ment was  obtained  by  fraud  It  was 
the  duty  of  the  court  to  determine 
that  question,  and  If  the  court  should 
find  that  the  agreement  had  been 
properly  executed  It  should  enter 
Judgment  according  to  its  terms. 
Washington  v.  Louisville,  etc.,  R. 
Co.,  186  111.  49,  26  NE  653. 

60.  Kenyon  v.  Sutherland,  8  111. 
99;  Tillotson  v.  Preston.  8  Johns.  (N. 
T.)  229. 

61.  '  Ash  V.  Pouppevitle,  L.  R,  8  Q. 
B.  86:  Goodwin  v.  Oemer,  IS  Q.  B. 
757,  83  ECL  757,  118  Reprint  286; 
Francis  v.  Crsfwell.  6  B.  &  Aid.  886. 
7  ECL  481,  106  Reprint  416. 

[a]  "PlwrttTtiniraTlawTfii — \  plfia 
of  pas^ent  In  aatlsfaetion  made  wxttr 
an  Imparlance,  not  being  a  plea  puis 
darrein  continuance,  need  not  allege 
the  payment  oC  tnterest  and  costs  ac- 
crued prior  to  tha  time  of  payment.  Til- 
lotson V.  Praatcm.  8  J^fbaa.  (N.  T.)  889. 


Matters  Pleaded.  It  is  well  settled  that  njatters 
constituting  an  accord  and  satisfaction  arising  after 
the  last  continuance  may  be  pleaded  puis  darrein 
continuance*;"  and  as  a  general  jule,  to  render  such 
matters  available,  they  must  be  so  pleaded."  A  plea 
setting  up  matters  of  defense  which  arose  before  the 
last  continuance  before  plea  pleaded  is  objectionable 
as  a  plea  puis  darrein  continuance.**  If  the  accord 
and  satisfaction  takes  place  aXter  suit  brought,  the 
plea  must  allege,  and  it  must  be  proved,  that  it  was 
a  satisfaction  of  the  costs  and  damages  sustained  by 
the  breach  of  contract."^ 

128]  2.  When  Pleaded,  This  plea  must  be 
pleaded  before  the  next  continuance  after  the  facts 
or  events  have  occurred  and  become  known  to  the 
party,  and  it  is  within  the  discretion  of  the  court  to 
allow  or  refuse  snob  plea  if  no(  pleaded.-at  sneh 
time."* 

129]  S.  Amendment  of  Plea.  These  pleas  are 
amendable  at  any  time  before  trial,  and  the  amended 
plea  may  be  entitled  as  of  the  term  when  the  original 
plea  was  filed." 

[$  130]  4.  Verification.  Unless  required  by  stat- 
ute" the  plea  need  not  be  accompanied  by  an  affidavit 
of  its  truth." 

131]  5.  ElTeet  of  Plea*"— a.  In  OeneraL  The 
plea  is  a  pica  in  bar  to  plaintiff's  declaration,^^  and 
waives  all  previous  defenses." 

[$  132]  b.  Matters  Admitted  by  Flea.  A  plea 
of  accord  admits  the  allegations  of  the  declaration.** 
But  a  plea  of  accord  and  satisfaction  is  not  an  ad- 
mission of  the  cause  of  action  when  the  general  issue 
is  also  pleaded.*" 

as.  Tilton  V.  Morgarldge,  12  Oh. 
St.  98.  See  also  Webster  v.  Wyser. 
1  Stew.  (Ala.)  184  (dictum).  Com- 
pare Robinson  v.  Burkell.  S  111.  278 
(where  It  was  held  that  a  plea  oT 
matters  happening  since  the  last  con- 
tinuance may  be  filed  at  any  time 
before  trial). 

[a]  VlMM  Sled  after  *uli4pnMa.t  fa 
Jnatloe'a  oonrt. — ^While  the  proceed- 
ing by  appeal  from  a  justice's  court 
is  in  the  nature  of  a  new  trial  to 
which  defendant  may  plead  matter 
arising  since  the  Utst  continuance, 

Jet  wnere,  after  a  Judgment  In  the 
ustice's  court  and  i^evious  to  an 
appeal,  the  suit  between  the  parties 
is  settled,  and  defendant,  notwith- 
standing, prosecutes  an  appeal,  vlaln- 
tlfC  cannot  allege  the  aocora  and 
satisfaction  by  way  of  plea  puis  dar- 
rein continuance.  His  proper  course 
Is  to  apply  by  motion  to  dismiss  the 
appeaL  On  a  new  trial  plaintiff  is  not 
entitled  to  Interpose  a  plea  In  bar  of 
the  defense.  Schenck  Lincoln,  17 
Wend.  (N.  T.)  606.  ^  ^ 

es.  Webster  v.  Wyaar,  1  Stew. 
(Ala.)  184. 

[a]    The  amended  plea  may  be  en- 
tltlea  as  of  the  term  when  the  orig- 
inal was  filed.   Webster  v.  Wyser,  1 
Stew.  (Ala.)  184.  ' 
64,   Evans  v.  Cincinnati,  ata,  R 

Co.,  78  Ala.  341. 

66.  Robertson  v.  Burpell,  8  IlL 
878  (the  court  saying:  "It  is  a  plea 
In  bar,  and  certainly  required  no  veri- 
fication")- 

ee.  Bffeot  of  pleaa  puis  darrals 
continuance  see  supra  fil  127.  128. 

67.  Robertson  v.  BurkelL  S  111.  278. 
e&    Taylor  v.  Hogan,  SS  F.  Caa 

No.  13,794a,  Hempst  16. 

6».  Dickinson  v.  Burr,  7  Ark.  34 
(holding  that  In  an  action  on  bonds 
alleged  to  have  been  executed  to 

elaintUC  defendant  admits  that  the 
onds  wwe  so  executed  by  a  plea  of 
accord  and  satisfaction,  and  cannot 
be  permitted  to.  show  that  they  were 
executed  to  plaintiff  and  another  per- 
son). 

70.   Prince  v.  Puckett,  12  Ala.  832. 
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133]  Q.  Shun  Pleas.  The  court  will  not  per- 
mit a  plea  of  accord  and  satisfaction  to  be  pleaded 
as  a  sham  plea  for  the  purpose  of  delay." 

[4  134]  H.  Oonstmction  of  Flea.  The  courts 
are  liber^  in  their  construction  of  the  plea  of  accord 
and  satis^ction,  and  will  often  hold  a  plea  good, 
althongh  informfd.'^  Nevertheless  the  courts  insist 
that  all  the  necessary  l^gal  elements  requisite  to  this 
defense  should  be  embodied  in  the  plea.  A  failure 
in  this  respect  makes  the  plea  a  nullity.'* 

[i  135]  L  Amendment  of  Plea.''  A  defense  may 
be  changed  to  one  of  accord  and  satisfaction,  where 
it  is  mandatory  to  permit  a  pleading  to  be  amended 
on  a  trial''  or  by  agreement  made  between  the  par- 
ties at  the  trial."  Unnecessary  amendments,  which 
do  not  prejudicially  attack  the  rights  of  the  other 
party,  do  not  constitute  a  ground  for  reTeraal." 

[4  136]  J.  Pannzier  to  Flea.  Inasmuch  as  an 
accord  moat  be  f  olhr  ezeeated  to  constitute  a  bar  to 
the  original  eloim,^  a  demurrer  will  lie  to  a  plea  of 
accord  tendered"  or  to  a  plea  which  merely  sets  np 
an  accord.""  Defects  of  form  in  a  plea  of  accord 
and  aat^aetion  mast  be  taken  advantage  of  by  spe- 
eial  demurrer;"  otherwise  they  will  be  waived."  Al- 
though a  plea  that  does  not  aU^  acceptance  in  sat- 
isfaction is  bad  on  demurrer  it  is  good  after  verdict 
snstainii^  it."*  If  the  demurrer  is  not  filed  within 

71.  Richley  v.  Proome.  1  B.  &  C 
3S«,  8  ECL  128,  107  Reprint  107. 

•A.  Sea  Dunham  v.  Rldgel,  2  Stew, 
ft  P.  (Ala.)  402. 

[a.]  Tot  1b«Ubm,  a  plea  In  a  suit 
ihowlnff  that  before  the  assignment 
of  a.  note  the  payee  was  Indebted  to 
each  of  defendants  In  certain  sums 
of  money,  and  that  the  payee  and  an- 
otber  person  were  Indebted  In  a  cer- 
tain other  sum  to  defendants,  which 
debts  amounted  to  [ninety]  dollars, 
and  Btatlnff  that  such  Indebtedness 
vas  made  so  many  payments  on  the 
note,  described  In  the  declaration, 
and  was  received  and  accepted  by  the 
payee  as  a  payment  on  the  note  be- 
fore Us  assisnment,  although  In- 
formal, Is  good.  Woods  V.  Harris,  E 
Blaekf.    (Ind.)    685.  ^ 

[bl  Where  tto  «ab}ect  Matter  .of 
the  plea  Is  Vhm  Mlease  9t  an  savltr 
of  redamptloii  the  plea  will  receive  a 
liberal  construction  and  be  upheld  if 
possible.  Bailey  v.  Cowles.  86  111.  883. 

78.    See  cases  Infra  this  note. 

[a]  Wliere  It  appears  upon  the 
face  of  tbe  plea  taat  performaaoe, 
aad  not  naareilr  the  arreement  to  per- 
form. Is  to  be  received  in  satisfac- 
tion, the  plea  Is  bad  when  the  per-- 
formanco  necessary  to  conatltute  the 
satisfaction  Is  not  alleged.  Perdew 
T.  Tlllma,  62  Nebr.  86G,  88  NW  12S: 
Goble  V.  American  Nat.  Bank.  46 
Nebr.  891,  6B  NW  1062;  Rogers  v. 
Spokane.  9  Wash.  167,  37  P  800. 

[b]  VsitlMr  aeeord  nor  satlsfao- 
tloiL — A  plea  to  an  indebitatus  count 
states  that  plaintiff  was  to  pay  hlm- 
wlf  out  of  some  of  defendant's 
moneys  which  he  was  to  receive,  and 
tlu-ough  his  own  default  he  received 
nothing.  Is  bad  as  being  neither  an 
accord  nor  a  satisfaction,  Gilford 
v.  Whltta-ker.  <  Q.  &  849,  61  BCI^ 
!4»,  116  Reprint  96.         _  . 

[c]  VxMvUom  UvMU— To  debt  on 
a  Judgment  defendant  pleaded  that 
It  was  confessed  on  a  stipulation  that 
It  should  be  levied  only  on  particular 
roods,  and  that  the  sooda  were  levied 
upon  and  sold,  and  yielded  an  amount 
more  than  suflllcient  to  pay  the  debt. 
This  was  held  to  be  a  plea  not  of  ac- 
cord and  satisfaction,  but  that  the 
debt  had  been  levied,  and  so  the 
mount  of  the  levy  was  not  Issuable. 
Welch  V.  liynob,  7  Barb.  (N.  T.)  880. 

7^  Amsadmsata  of  plsaa  pals  dar- 
nla  eeatUrawMs  see  supra  8  129. 

76.  King  V.  Dorman,  tS  Hlse.  188, 
S3  NTS  878. 


V. 


id  I 
plalnUtr 
murrlng. 
60  EC£ 


78.  Washburn 
Minn.  88. 

77.  Long  V.  Scanlan,  105  Qa.  424, 
81  SH  436. 

78.  See  supra  1  17. 

79.  Houston  v.  Wagner,  28  OkL 
867.  114  P  1106. 

80.  Bump  V.  Phoenix,  6  Hill  <N. 
T.)  808. 

SI.    Bafley  T.  Cowles.  88  HI.  838: 
Woods  V.  Harris,  B  Blaekf.  (Ind.)  685. 
[a]    AmMgwnui  plM«— Where  the 

glea  Is  ambiguous,  but  Is  capable  of 
elng  BO  construed  as  to  make  It  a 
good  answer.  It  will  be  held  good  If 
pleads   over  Instead   of  de- 
Stead  V.  Poyer,  ICR  782, 
788,  135  Reprint  751. 
83.    Oil  Well  Supply  Co.  v.  Wolf, 
(Mo.)  28  SW  167  [act  reh  127  ^Mo. 
«1<,  SO  SW  146). 

83.  Wllkerson  v.  Bmee,  87  Ma  A. 
166. 

84.  Brantley  Co.  v.  Lee,  106  Oa. 
813,  32'  SE  101. 

86.  Capital  City  Mut.  F.  Ins.  Co.  v. 
Detwiler,  28  HI.  A.  666  ;  Relchel  v. 
Jeffrey,  9  Wash.  260,  87  P  296  ;  Jones 
V.  Sawklns.  6  C.  B.  148,  67  BCL  142, 
138  Reprint  828.  See  also  Turner  v. 
Browne,  8  C.  B.  157.  64  ECL  167  note 
a,  186  Retirint  63.  ^ 

[a]  A  plea  of  aooord  and  aatls- 
faotion  la  new  matter,  and  requires 
a  reply.  Robinson  v.  Suter,  la  Mo. 
A.  599. 

[b]  Form  of  repUoation  to  plea 
setting  up  an  accord  and  satisfaction 
by  deed  see  Turner  v.  Browne,  8  C.  B. 
167,  64  ECL  157,  136  Reprint  63. 

88.  State  Bank  V.  Littlejohn,  18  N. 
G.  663 ;  Young  v.  Rudd.  5  Mod.  86,  87 
Reprint  636;  1  Chltty  PI.  {l«th  Am. 
ed>  608;  Saunders  PL,  ft  Bv.  24. 

ST.  Colo. — Berdell  v.  Blasell,  6 
Colo.  162. 

N.  C— State  Bank  v.  Uttlejohn.  18 
at.  C  668. 

Or.— O'Rlley  v.  Wilson.  4  Or.  96. 
Eng. — ^Toung  v.  Rudd,  6  Mod.  86, 
87  Reprint  636.  Compare  Hawkshaw 
V.  Rawlln^  Str.  23,  98  Reprint  360 
(where  It  was  held  that,  where  de- 
fendant pleads  payment  and  acceptance 
In  satisfaction,  a  replication  that  plain- 
tiff did  not  accept  euch  payment  in 
satisfaction,  although  an  argumenta- 
tive denial  of  payment.  Is  good  after 
verdict).  1  Chltty  PI.  (16th  Am.  ed) 
608;  Saunders  PI.  A  Kv,  214. 

N.  B.— Crulkshank  v.  McAvity,  20 
N.  B.  858. 

[a]   Fona  of  plaa  Oaa^tag  ae- 


the  time  required  by  law  it  may  properly  be 
overruled,  notwithstanding  it  is  based  on  good 
grounds.** 

[$137]    E.  BeplicationB — 1.  Trarendng  Flea.  In 

accordance  with  the  well  settled  rules  of  pleading  all 
traversable  matters  of  the  plea  not  traversed  by  the 
replication  are  admitted  unless  a  replication  is  dis- 
pensed with  by  statute.**  The  replication  deny 
the  delivery  or  performance  in  satisfaction,^  or  it 
may  deny  acceptance,"  or  it  may  deny  both  the 
delivery  or  performance  and  the  acceptance  in  sat- 
isfaction.** Although,  by  virtue  of  statute,  plaintiff 
may  show  under  a  general  denial  that  there  was  no 
acceptance  in  satisfaction,  this  does  not  prevent  him 
from  pleading  such  fact  specially.*'  If  the  replica- 
tion denies  that  plaintiff  received  in  satisfaction  it 
must  condude  to  the  wantry.^  WBere  the  plea 
states  the  agreement  or  accord  instead  of  pleading 
it  by  W8^  of  satis&etion,  it  will  be  sufficient  to 
traverse  ui'e  agreement  without  noticing  the  allega- 
tions of  performance  or  aec^tance  in  satisfaction.'^ 
138]  8.  By  Wiqr  of  Oonfession  and  Anid- 
sausb.  The  replication  may  also  allege  new  matter 
in,  eonfession  and  aroidanee.  Thus  it  is  a  sufficient 
answer  to  the  plea  that  the  thing  given  and  accepted 
in  satisfaction  (a  deed)  wtis  rendered  worthless  by 
defendant's  own  act,*"  or  that  the  aceeptanee  was 
Winslow,  16 


oaptanoe  see  CRIleyv.  Wilson,  4  Or. 
96:  Saunders  Pi.  &  mv.  26. 

lb\    Travsralmg  Immaterial  allsga- 

tfOBS."'  A  replication  which  traverses 
Immaterial  allegations  and  leaves  un- 
answered the  acceptance  In  satisfac- 
tion Is  bad.  Jones  v.  Sawkins,  6  C  R 
142,  67  ECL  142.  136  Reprint  828. 

88.  Deut  V.  Coleman,  18  Miss.  88 ; 
Baldwin  v.  Maacllon  Bank,  1  Oh.  81^ 
141 ;  1  Chltty  PL  (18th  Am.  ed)  608. 

[a]  Worm  of  wnah.  vaidloatbrn  see 
Deut  V.  Coleman,  18  Mlas.  88. 

 [b]  ftgplasags.^— In      Webb  v. 

Weatherby.  1  Bbg.  N.  Cas.  602,  87 
ECL  788,  holding  such  a  replication 
good.  It  was  said  that  even  If  a 
denial  of  acceptance  In  satisfaction 
implies  a  denial  of  payment  In  satis- 
faction. It  la  at  all  events  no  more 
than  surplusage  to  say  that  the  money 
was  neither  paid  In  satisfaction  nor 
received  in  satisfaction. 

f cl  mmiUeatlon  •  not  bad  for  dn- 
pllolt7iP~> ,A  plea  which  denies  both  the 
giving  and  acceptance  in  satisfaction 
is  neither  double  nor  uncertain.  Deut 
V.  Coleman,  18  Miss.  83. 

88.  Pottlitser  v.  Wesson,  8  Ind.  A. 
472,  86  N&  1030.  And  see  Burns 
Annot.  Rev.  St.  (1894)  9  880. 

so.  Hayman  v.  Oerrard,  1  Saund. 
102.  85  Reprint  109. 

SI.  Balnbrldpe  v.  Lax,  9  Q.  R  819, 
58  EKL  819,  115  Reprint  1490. 

[al  ronn  of  attOh  rspUoatloB  see' 
Balnbrli?ire  v.  Lax,  9  Q.  B.  D.  819, 
58  ECL  819.  115  Reprint  1490. 

[b]  Beasoa  for  rule. — ^Where  the 
satisfaction  Is  pleaded  as  made  in 
pursuance  of  an  agreement,  the  agree- 
ment Is  material  and  traverslble. 
Balnbridge  v.  Lax,  9  Q.  R  819,  68 
ECL  819,  115  Reprint  1490. 

[c]  Visa  settuw  np  acoount  stat- 
ed.— ^Whero  the  plea  seta  up  an  ac- 
count stated  between  plaintiff  and 
defendant,  and  an  acceptance  by  plain< 
tWf  of  defendant's  agreement  to  pay 
the  sum  found  due,  plaintiff  may 
traverse  both  the  accounting  and  the 
acceptance.  Light  v.  Woodstock, 
etc.,  R.,  etc..  Co.,  13  U.  C.  Q.  B.  201. 

[d]  seaylnr  exlsteno*  of  snbjsot 
matter  of  agrssmsat. — A  denial  of 
the  existence  of  the  subject  matter 
of  the  agreement  set  forth  In  the 
plea  Is  a  sufficient  denial  of  the 
agreement,  since  no  agreement  could 
be  made  with  respect  to  something 
that  did  not  exist,  Liearmonth  v. 
Orandtne,  4  BC  ft  W.  688. 

01>  Turner  t.  Browne.  8  C.  R  167, 
64  ECL  157.  186  Reprbrt^8. 
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proeured  fraad  on  defendant's  part.** 
fraud,  however,  must  ordinarily  be  pleaded,  to  be 
available,*^  and  the  facts  relied  on  as  c<mstitnting 
fraud  set  out.**  The  replication  should  also  allege 
the  return  or  tender  back  of  the  consideration  ;**  but 
it  has  been  held  that  tender  is  waived  by  joining 
issue,  and  that  even  in  case  of  a  formal  objection 
for  want  of  tender  the  replication  may  be  amended 
so  as  to  make  a  formal  tender.*'  Where  the  accord 
and  satisfaction  is  the  result  of  mistake,  this  fact 
may  be  set.up  in  reply  to  the  plea.**  A  replication 
alleging  that  an  attorney's  Hen  existed  when  an 
agreement  of  compromise  was  made  would  not  be  an 
answer  to  a  plea  of  accord  and  satisfaction  by 
reason  of  the  compromise  agreement.** 

139]   3.  Deputare.   A  plea  which  avers  an 

Z.  ISSUES,  PROOF,  AND  VABIANOE 


accord  and  satisfaction  by  the  ^ving  and  a«eept- 
ance  of  a  note  is  not  answwed  by  a  replication  which 
sets  up  that  the  money  sued  for  was  not  paid,  as 
this  is  4  d^arture  from  the  plea  and  presents  an 
immaterial  issue.^  ^ 

[$  140}  4.  Waiver  of  Defects  in  Beply.  An  ob- 
jection that  evidence  to  show  a  resci88i<m  of  an  ac- 
cord for  fraud  was  inadmissible  by  reuon  of  lack  of 
fdlegation  in  the  reply  cannot  be  first  raised  after 
the  close  of  the  evidence,  or  on  motion  for  a  directed 
verdict." 

[$  141]    6.  Setting  up  Accord  and  Satisfaction. 

If  an  accord  and  satisfaction  is  set  up  by  the 
replication  it  must,  like  a  plea  setting  up  ibis 
defense,  allege  a  giving  and  acceptance  in  satu- 
faction.* 


[$  1^1  The  auctions  and  proof  must  corre- 
spond.* jiSence,  evidence  to  establish  an  aeoord  and 
satisfaction  of  a  different  dharaeter  from  that 
pleaded  is  inadmissible,*  and  so  is  evidence  of  an 
a.ecord  with  a  person  other  than  the  one  mentioned 
in  the  plea.*  Where,  in  an  aetion  for  services  ren- 
dered, the  general  issne  and  accord  and  satisfaction 

XI.  EVIDENCE 


is  pleaded,  evidence  that  the  services  were  performed 
gratuitously  is  not  admissible.'  Bnt  a  variui«e  as 
to  an  immaterial  matter  where  the  other  party  is 
not  misled  will  be  disregarded.*  Where  a  plea  of 
accord  and  satisfaetion  is  sufBcient,  the  exclusion 
of  evidenee  whieb  would  taoA  to  support  it  is 
reversible  error.* 


143]  A.  Frwnmptions  and  Burden  of  Proof. 
There  is  no  presumption  that  a  new  contract  is 
agreed  to  be  accepted  in  satisfaetion  of  an  older  debt 


[a]    Vom  of  mOh  Mpllntloa  bm 

Turner  v.  Browne,  3  C  B.  167,  64  DJCL 
1B7,  136  Reprint  6a. 

93.  Memphis  St.  R.  Co.  v.  Oiar- 
dino,  116  Tenn.  368.  92  SW  855,  8 
AnnCaa  176;  Stears  v.  South  Essex 
Gas-Llght,  etc.,  Co.,  9  C.  B.  N.  S.  180, 
99  ECL  180. 

94.  CaplUl  City  Mut.  F.  Ins.  Co. 
V.  Detwller,  2S  IlL  A.  656;  Bralnard 
V.  Van  Dyke.  71  Vt.  SB9,  45  A  758: 
Currey  v.  Lawler,  29  W.  Va.  Ill,  11 
SE  897.  ^ 

[a]  Xuiufioimt  plMk — Where  ac- 
cord and  satisfaction  1b  pleaded  as  a 
defense  to  an  action  for  damasres, 
the  question  of  fraud  In  procuring 
the  settlement  Is  n*t  raised  by  a  re- 
ply alleging  that  the  settlement  was' 
for  other  and  different  damages. 
Rowland  V.  St.  Louis,  etc.,  R.  Co., 
124  Mo.  A.  605.  112  SW  19. 

Ibt   In  XtUSx  under  the  statute 

?lalntlff  may  Introduce  evidence  of 
raud  In  avoidance  of  an  accord  and 
satisfaction,  although  fraud  was  not 
alleged  In  the  complaint  or  In  a  rep- 
lication. Whitney  v.  Richards,  17 
Utah  226,  53  P  1122. 

tc]  In  WUwoulii  by  statute  a 
settlement  as  accord  and  satisfaction 
alleged  by  way  of  defense,  not  being 
»  counterclaim,  nor  pleaded  as  a  part 
of  a  countercblm.  is  to  be  deemed 
controverted  by  plaintiff  as  upon  a 
direct  denial  or  avoidance  as  the  case 
may  require,  and  upon  the  Issue  thus 
raised  plaintiff  may  prove  fraud  In 
the  procurement  of  the  alleged  ac- 
cord  and  satisfaction.  Ball  v.  Hc- 
Oeoch.  81  Wis.  160,  51  NW  44S:  Les- 
lie v.  Keepers,  <8  Wis.  lU,  SI  NW  486. 

[d]  Zb  V«w  Tork  it  has  been  held 
that  where  a  defendant  presents  an 
accord  and  satisfaction  as  a  defense, 
under  circumstances  in  which  plain- 
tiff could  not  be  assumed  to  know 
that  a  defense  would  be  Interposed, 
plaintiff  may  be  permitted  to  show 
fraud,  vitiating  the  settlement,  with- 
out any  allegation  thereof  in  a  plead- 
ing. Whitehead  v.  Trussed  Concrete 
Steel  Co.,  51  Misc.  664,  101  NYS  250. 

SB.  Bralnard  v.  Van  Dyke.  71  Vt. 
859,  45  A  758. 

96.  Knoxvllle,  etc.,  R.  Co.  v.  Acuff, 
92  Tenn.  26,  20  SW  848;  Bralnard  v. 
Van  Dyke,  71  Vt.  359,  45  A  758. 

97.  KnoxvUI^  etc.,  R.  Co.  t.  Acuff, 
M  Tens.  M,  20  SW  148. 


•8.  Peary  v.  Atwood.  6  E.  &  B. 
691,  88  ECL.  691,  ll^  Reprint  1021. 

99.  Western  R.  Co.  v.  Foshee, 
(Ala.)  62  8  500,  504  (where  It  was 
said:  "As  against  the  plaintlfCt  the 
plea  la  good,  though  the  attorney  be 
not  provided  for.  If  the  rights  of 
the  attorney  have  been  invaded,  he 
must  make  the  fact  known  to  the 
court  in  a  separate  though  subsidiary 
and  dependent  proceeding"). 

1.    Stitzel  v.  Ftanks,  126  III.  A.  260. 

6.  Kinney  v.  Brotherhood  of  Amer- 
ican Yeomen,  15  N.  D.  21,  106  NW44. 

3.  Heath  v.  Doyle,  18  R.  I.  252,  27 
A  833. 

4.  Smith  V.  Elrod,  122  Ala.  269, 
24  8  994;  BarelH- v.  (VConnor,  6  Ala. 
617;  Walker  v.  Reese,  110  Oa.  582,  35 
SE  771. 

[a]  Tarlaiioe  Ulnatrated^A  plea 
which  averred  only  that  defendant 
delivered  to  plaintiff,  and  the  latter 
accepted  In  satisfaction  and  dis- 
charge of  his  claim,  certain  machin- 
ery, out  omitted  to  aver  the  promise 
of  defendant  to  perform  other  stipu- 
lated acts  in  the  future,  was  held  bod 
from  variance  where  the  proof 
showed  that  the  acceptance  of  the 
machinery,  together  with  plaintiff's 
promises,  was  to  be  the  satisfaction 
of  the  debt  Smith  v.  Elrod.  122  Ala. 
2<9,  24  8  »94.  ' 

[bl  Mo  Toriasoe  UmstxateO,— 
Where,  upon  the  Indorsement  of  a 
note,  It  was  agreed  by  parol  between 
the  Indorser  and  Indorsee  that.  If  the 
former  would  execute  to  the  latter  a 
deed  for  a  tract  of  land,  the  latter 
would  strike  out  the  Indorsement 
and  release  the  Indorser  from  liabil- 
ity thereon,  and  the  Indorser  had 
afterward  executed  a  deed  for  the 
land  which  was  accepted  by  the  In- 
dorsee, it  was  held  that  proof  of 
these  facts  was  not  evidence  tending 
to  show  a  contract  variant  from  that 
contained  In  the  written  Indorsement 
and  was  competent  to  show  an  accord 
and  satisfaction.  Smitherman  v. 
Smith.  20  N.  C.  89. 

B.  Walker  v.  Reese,  110  Oa.  582, 
35  SE  771. 

e.  Chappell  V.  Phillips,  Wright 
(Oh.)  372. 

7.  Purdy  V.  VanKeuren,  60  Or. 
268,  119  P  149. 

9.  Sonnenberg  v.  Rledel,  16  Minn. 
88. 


or  obligation,*"  and  where  an  accord  and  satisfaction 
is  relied  on  as  a  defense^  the  burden  of  proving  it  is 
on  defendant."  And  this  is  so,  altbongh  a  reply 
McNamara  v.  Babcock,  8  NT'S 


Woodward  v.  Miles,  24  M.  H. 


9. 

700. 
10. 

239. 

[a]  A.  pojment  mode  after  oa  offer 
of  compromise  by  a  transfer  of  notes 
of  a  third  person  has  been  rejected 
raises  no  presumption  of  an  accord 
and  satisfaction.  Calloway  v.  McBl- 
roy,  8  Ala.  406. 

[b]  Wliere  a  nun  Is  dmoaded. 
and  reeelTed  mm  damages  on  aooonnt 
of  personal  injuries,  there  belns  no 
express  agreement  to  receive  it  in 
full  satisfaction  of  the  cause  of  ac- 
tion. It  will  be  presumed  that  it  was 
Intended  to  operate  as  an  accord  and 
satisfaction,  barring  a  subsequent 
action  to  recover  dam»es  for  the 
same  Injury.  Hlnkle  v.  Minneapolis, 
etc.,  R.  Co.,  81  Minn.  484,  18  HV(r  275; 
Bowman  v.  Ogden  City,  88  Utah  196, 
93  P  561. 

II.  Ala. — Johiunm  v.  Collins,  20 
Ala.  435. 

Ark. — Dickinson  T.  Burr,  7  Ark.  34. 

Cal. — Simmons  v.  OuUahan,  75  CaL 
508,  17  P  643. 

Colo. — La  Plata  County  v.  Dumell, 
17  Colo.  A.  85,  66  P  1073;  Rio  Grande 
County  v.  Hobklrk,  13  Colo.  A.  180, 
56  P  993. 

III.  — ^American  v.  Rlmpert,  75  111. 
228;  Kelley  v.  Martin,  !€»  111.  A.  »2: 
McDavltt  V.  McNay,  78  lit  A.  8ft«. 

Ind. — Jennings  t.  South  Whltley- 
Hoop  Co»  (A.r  98  NB  194:  Wlpp«r- 
man  T.  Bkrdy,  17  Ind.  A.  148.  4« 
587. 

Iowa.— Bray  t.  Bray,  128  Iowa  2S4, 
108  NW  477;  Barber  v.  Moden,  12S 
Iowa  402,  102  NW  128.  • 

Mich. — Browning    v.    Grouse.  4S 

Mich.  489.  6  NW  SS4. 

Mo. — Oil  Well  Supply  Co.  V.  Wolfe» 
127  Mo.  616,  30  SW  145-  General  Rent- 
ing, etc.,  Co.  V.  Bernardon,  164  Ho.  A- 
884,  144  SW  1105;  Barrett  v.  Kern, 
141  Mo.  A.  5,  121  SW  774;  Bahren- 
burg  V.  Conrad  Schopp  Fruit  Co.,  12S 
Mo.  A.  526.  107  SW  440. 

Kebr.— McKinnon  v.  Holden,  St 
Nebr.  406,  123  NW  439. 

Nev. — Wolf  V.  Humboldt  County. 
131  P  964. 

N.  H.— Woodward  v.  Miles,  24  N.  H. 
289 

N.  Y.-— Noe  V.  Christie,  fil  N.  T. 
270;  Mltterwallner  v.  Supreme  Ijodse 
K.  *  Lu  G.  B.,  109  App.  Dlv.  70,  »K 
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denies  that  the  terms  of  the  accord  were  as  stated 
in  the  answer  and  that  it  was  executed."  He  must 
sastain  his  plea  by  showing  by  competent  evidence 
every  element  necessary  to  constitute  it."  But 
where  plaintiff,  in  making  out  his  own  case,  is  com- 
pelled to  establish  an  accord,  he  must  produce  at 
least  prima  fade  evidence  that  there  has  been  no 
satisfaction.**  So,  if  plaintiff  wishes  to  avoid  ,the 
effects  of  an  accoM  and  satisfaction  on  the  ground 
of  fraud,  the  burden  is  on  him  to  show  fraud.'" 

144]  B.  Admijudbrnty— 1.  In  OeneraL  The 
roles  governing  admissibility  of  evidence  generally'* 
apply  to  that  offered  in  support  or  rebuttal  of  a  plea 
of  accord. 

[}  145]  2.  In  Support  of  Flea— a.  Parol  Evi- 
dence. A  plea  of  accord  and  satisfaction  may  be 
supported  by  parol  evidence  that  promissory  notes 
were  delivered  and  accepted  in  settlement,  without 
producing  sach  notes  or  accounting  for  their  non- 
production."  And  that  a  debtor  -tendered  to  his 
creditor  a  check  in  fnll  settlement  of  the  claim  of 
the  creditor  may  be  established  by  parol,  as  well  as 
by  writing,  both  constituting  original  evidence  of  the 
fkct.'"  So,  where  the  amount  of  a  claim  is  disputed, 
evidence  of  the  retention  by  plaintiff  of  a  check 
expressed  to  be  in  full  of  the  claim  is  admissible  to 
show  an  accord  and  satisfaction,  although  indorsed 
by  plaintiff  as  received  on  account.'*  And  where  the 
alleged  accord  and  satisfaction  consists  in  part  pay- 
ment of  a  disputed  claim,  parol  evidence  is  compe- 
tent to  show  the  fact  of  the  dispute^and  that  it  was 
a  bona  fide  dispute.**  Where  the  terms  of  a  written 
agreement  leave  it  in  doubt  whether  the  claim  as- 
signed was  intended  to  operate  as  full  satisfaction 
or  only  on  account  of  the  claim  in  suit,  parol  evi- 
dence is  admissible  to  remove  this  doubt."  Where 
an  agreement  of  release  from  ft  judgment  recites  as 

NTS  1090;  Wernbepy  v.  Kovlch,  88 
NTS  168;  KOsenfeW  v.  New,  10  NTS 
232:  Dolsen  v.  Arnold,  10  HowPr  B28. 

Va. — Standard  Sewing  Mach.  Co.  v. 
Gunter,  102  Va.  568,  46  SB  690. 

Wash. — National  Cash  Register  Co. 
T.  Petsas,  43  Wash.  StO,  86  P  663. 

Wis. — Palmer  v.  Yager,  20  Wis.  91. 

Wyo. — Rawlins  V.  Junraulst,  IS 
Wya  403.  94  P  4«4,  99  P  144.  ,  ^ 

Can.— weldon  T.  Vauffhan,  S  Can. 
S.  Ct.  S5. 

N.  B. — Crockett  v.  McFarlane,  tt 
N.  B.  29. 

[a]    Til*  plsa  is  mn  aflbrmatlTs  ds- 

feassk  and  plaintiff  is  entitled  to  a 
verdict  unless  It  Is  established.  Mlt- 
tennUIner  v.  Supreme  I>odire  K.  L. 
G.  S.J  109  App.  Dlv.  70.  9B  NTS  1090. 

[bj  Aeoord  and  satlsfaoUon  Iqr 
■tconMjTtf— Where  defendant  relies  on 
an  allesed  accord  and  satisfaction  en- 
tered Into  on  behalf  of  plaintiff  by 
her  attorney.  It  Is  incumbent  on  de- 
fendant to  show  that  the  attorney 
had  express  authority  to  make  the 
settlement,  or  that  it  was  subse- 
quently ratified.  Fosha  v.  <^Donnell, 
120  Wis.  3S6,  97  NW  924. 
[ci    AocmA   aad   nUsfaottra  %y 

pBlt» 


■fut^Wben  a  debtor  sets  up  an 
a^ement  that  would  extinguish  one 
half  of  a  debt  In  consideration  of  a 
second  promise  to  pay  the  other  half, 
and  alleKes  that  such  an  agreement 
was  made  by  an  agent,  there  ought 
to  be  at  least  some  proof  tending  to 
establish  the  authority  of  the  agent 
before  the  principal  could  be  bound. 
Citizens'  Nat.  Bank  t.  Harks,  S4  Pa. 
Super.  SIO. 

fd]  BatUtfaetloa  of  not*  by  as- 
rifsmsnt  of  vropsrty. — The  burden  of 
proving  that  a  note  is  satisfied  by 
an  assignment  of  property  Is  on  de- 
fendant alleging  the  satisfaction. 
Oil  Well  Supply  Co.  V.  Wolfe,  127  Ho. 
UC.  SO  8W  146  taff  2S  SW  167].  To 


same  effect  Howe  t.  Uackay,  6  Pick. 
(Mass.)  44. 

[el  Fayuent  ot  on*  of  ssraral 
InstellsnsBts  of  Osbt.^ — ^Where  a  debtor 
seeks  to  Imply  an  accord  and  satisfac- 
tion of  a  debt  due  by  installments, 
some  of  which  are  not  due,  from  the 
acceptance  of  a  check  for  the  Install- 
ment admitted  to  be  due,  he  must 
^ow  that  the  sum  paid  was  accepted 
on  condition  that  it  was  in  full  dis- 
charge of  all  Installments,  both  those 
due  and  those  to  become  due.  Rhodes, 
•to.,  Co.  T.  OntcauK  Adv.  Co..  1S6  Oa. 
616,  «9  SB!  706. 

19.  Kinney  v.  Brotha>hood  of 
American  Teomen,  16  N.  D.  21,  106 
NW  44. 

13.  La  Plata  County  t.  Dumell.  17 
Colo.  A.  86,  66  P  107S;  Rto  Grande 
County  V.  Hobkirk,  18  Colo.  A.  180, 
56  P  998;  Deming  Inv.  Co.  v.  Ho 
Laughlln,  SO  Okl.  20,  118  P  380. 

[a]  Dispute  or  oontrorsrsy  tm  to 
amount  dtMw— If  an  accord  and  sat- 
isfaction of  an  unliquidated  or  dls- 

Kuted  demand  is  relied  on.  It  must 
e  shown  that- there  was  a  substan- 
tial difference  between  the  parties  as 
to  the  amount  due.  Wilder  v.  Hlllard, 
93  Nebr.  696,  141  NW  166;  Bergman 
Produce  Co.  v.  Brown,  (Tex.  Civ.  A.) 
166  SW  1102. 

[b1  A  msetlnr  of  tlie  ulnds  of  the 
paxtM  must  be  proved.  Wilder  v. 
Millard,  98  Nebr.  595,  141  NW  156; 
Wolf  V.  Humboldt  County,  (Nev.)  131 
P  864. 

[c]    Satlsfaotion  must  1m  proved 

as  well  as  the  accord,  arlmmett  v. 
Owsley,  78  Ark.  304.  94  SW  694;  Sim- 
mons V.  Oullahan.  76  Cal.  608,  17  P 
643;  Hermann  v.  Orcutt,  158  Mass. 
405,  26  NK  736;  Dolsen  v.  Arnold,  10 
HowPr  (N.  T.)  528. 

Cd]  AooeptaiUM  in  satiafaatloa 
must  be  proved.   Washburn  v.  Wins- 


a  consideration  the  payment  of  a  sum  less  than  the 
judgment,  the  judgment  debtor  may  show  that 
waiver  of  the  right  of  appeal  was  also  a  part  of  the 
consideration.'^  Parol  ^dence  is  also  admissible  to 
prove  an  accord  and  satisfaction  with  a  county  board 
in  the  absence  of  any  written  records  of  the  board.^' 
Where  the  defense  was  an  accord  and  satisfaction 
between  the  attorneys  in  a  prior  action,  it  was 
proper  to  exclude  the  testimony  of  defendant's  at- 
torney as  to  interviews  between  himself  and  plain- 
tifE's  attorney  respecting  the  settlement,  it  appearing 
that  the  interviews  were  in  the  absence  of  plaintiff 
and  her  agents,  and  there  being  nothing  to  show  that 
the  inquiry  related  to  matters  within  the  authority 
of  the  attorney.^* 

[$  146]  b.  Documentary  Evidence.  On  the  issue 
whether  a  check  in  part  payment  constituted  an 
accord  and  satisfaction,  previous  letters  from  the 
creditor  to  the  debtor  referring  to  the  account  in 
litigation,  tending  to  show  that  there  was  a  dispute 
relative  thereto  iMtween  the  parties,  are  admissible," 
and  a  receipt  containing  an  acknowledgment  that 
plaintiff  had  been  paid  by  one  of  the  persona  charged 
in  the  original  petition  as  a  joint  tort-feasor  a  sum 
of  money,  which  was  accepted  in  full  settlement  for 
all  damages  suffered  or  sustained  by  plaintiff  by 
reason  of  her  fall  into  an  excavation,  is  admissible 
to  show  satisfaction  by  tine  of  several  joipt  tort- 
feasors and  not  merely  in  the  nature  of  an  admis- 
sion as  to  the  extent  of  the  injury.^  Althoi^fa  an 
accord  and  satisfaction  is  pleaded,  an  order  given  by 
defendant  to  plaintiff  is  not  admissible  in  evidence 
unless  other  evidence  is  offered  to  show  that  it  was 
intended  and  accepted  as  satisfaction  of  the  claim, 
or  that  it  had  been  paid." 

147]  3.  In  Bebattal  of  Flw.  Parol  evidence 
of  statements  of  defendant  at  times  other  than  when 

low,  16  Minn.  S8;  Olasscot  v.  Cam- 
eron, 10  Ont.  L>,  S99. 

[e]  A.  sugfttent  eonsUteratlon  must 
be  proved.  Wolf  v.  Humboldt  Coun- 
ty, (Nev.)  181  P  964. 

1*.  Browning  v.  Grouse,  48  Mich. 
489,  5  NW  664. 

IB.  Helling  v.  United  Order  of 
Honor,  29  Mo.  A.  809;  Currey  v.  lAW- 
ler,  29  W.  Va.  Ill,  11  SB  897:  XUiwe 
V.  Grand  Trunk  R.  Co.,  16  U.  C  G  P. 
500. 

16.  See  Evidence  [1«  Cyc  821]. 

17.  Brantley  Co.  v.  X^ee,  106  Oa. 
81S,  82  BK  101  (holding,  however,  that 
It  is  erroneous  to  allow  the  witness 
in  such  case  to  go  Into  the  contents 
of  the  notes  by  testlfjring  to  the 
amount  for  which  they  were  glvM). 

18.  Crlstler  v.  William^  (Tex.  Civ. 
A.)  180  SW  608. 

19.  King  V.  Dorman,  26  Misc.  13S, 
66  NY8  876. 

80.  Hunt  V.  Ogden,  (Tex.  Civ.  A.) 
126  SW  386. 

81.  Selser's  Est.,  7  Pa.  Co.  417. 

88.  Williams  V.  Blumenthal.  27 
Wash.  S4,  67  P  S9S. 

89.  Green  v.  Lancaster  County,  61 
Nebr.  478,  86  NW  489. 

84.  Fosha  V.  (yiXmnell,  120  Wla 
8S6,  97  NW  924. 

85.  Barham  v.  Delight  Bank,  94 
Ark.  168,  126  SW  S94,  27  LRANS  4S9. 

86.  Donaldson  T.  Carmlchael.  lOS 
Qa.  40,  29  SE  135. 

[a]  A  release  grlTen  by  the  ored- 
Itor's  agent,  but  not  purporting  to 
have  been  made  by  the  creditor,  al- 
though Invalid  as  a  release.  Is  compe- 
tent as  evidence  of  an  agreement 
which,  ratified  by  the  subsequent  con- 
duct of  the  creditor  in  accepting  with 
knowledge  Its  fruits  in  whole  or  in 
part,  may  amount  to  an  accord  and 
satisfaction.  Evans  v.  Wells,  22 
Wend.  (N.  T.)  824. 
ar.   Hogan  V,  Bums.  (CaL)  SS  P  6S1. 
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pigment  on  a  note  in  suit  was  made  was  proper  to 
rebut  defendant's  testimony  that  there  was  an  agree- 
ment that  the  payment  shjjuld  be  in  fall  satisfac- 
tion,** and  where  a  cheek  is  sent  on  condition  that 
it  should  be  accepted  in  full  paymetit  it  may  be 
shown  that  this  condition  was  withdrawn  before  ac- 
•eeptanee  of  the  check,"  and  where  non  assumpsit  is 
pleaded  along  with  a  special  plea  of  accord  and 
satisfaction  a  verdict  on  the  general  issue  is  suffi- 
cient. So  on  the  issue  whether  a  creditor,  accepting 
and  using  a  cheek  sent  by  the  debtor  in  full  set- 
tlement of  account  to  date,  assented  to  th&  debtor's 
proposition^  evidence  that  during  three  months  pre- 
ceding the  creditor  had  received  from  the  debtor 
.  several  cheeks,  accompanied  by  letters  stating  that 
the  check  was  in  full  settlement  of  the  account  to 
date,  and  that,  although  the  creditor  had  used  such 
checks,  the  debtor  never  contended  that  they  consti- 
tuted anything  more  than  payments  on  account,  was 
admissible.^  Mistake  or  fraud  may  be  proved  in 
rebuttal  of  an  accord  and  satisfaction  alleged  by 
defendant,  the  defense  being  deemed  controverted 
by  plaintiff  as  upon  a  direct  denial  or  avoidance  as 
the  case  may  require." 

[4  148]  0.  Sufficiency— 1.  Degree  of  Proof.  To 
establish  a  plea  of  accord  and  satisfaction  the  proof 
should  be  clear  and  satisfactory."  However,  in 
order  to  establish  a  plea  of  accord  and  satisfaction 
no  clearer  or  stronger  degree  of  proof  than  in  ordi- 


nary civil  cases  is  necessary.  A  mere  preponder- 
ance of  evidence  will  be  sufQcient,"  but  at  least  this 
amount  of  proof  is  necessary.'* 

149]  2.  Documents  and  B«cord  Entries.  A 
receipt  expressed  to  be  in  satisfaction  of  all  claims 
and  demands  is  evidence  of  an  accord  and  satisfac- 
tion," but  not  so  if  not  expressed  tp  be  id  full.**  So 
discontinuance  of  a  suit  and  an  agreement  not  ^ain 
to  assert  the  claim  in  ecmsideration  of  defendant  'a 
paying  costs  sufficiently  shows  an  accord  and  satis- 
faetion.'^  On  the  other  band  an  entry  of  payment 
of  costs  by  defendant  on  dismissal  of  a  suit  is  not 
prima  f^eie  evidence  of  an  accord  and  satisfaction 
neither  is  an  entry  that  costs  are  to  be  paid  by  de- 
fendant." So,  where  defendant  pleaded  that  plain- 
tiff has  agreed  to  acc^t  and  did  accept  the  covenant 
of  a  third  party  in  full  satisfaction  of  the  note  in 
suit,  and  the  only  evidence  to  support  the  plea  was 
an  indorsement  signed  by  the  third  party  in  these 
words,  "I  am  to  pay  the  within  note  May  13th, 
1822,"  and  a  credit  on  the  same  date  still  l^ble, 
although  lines  bad  been  drawn  through  it,  for  a  suA 
paid  by  the  third  party,  it  was  held  that  this  was 
no  evidence  of  an  accord  and  satisfaction  of  the 
note." 

150]  3.  Lapse  of  Time.  Lapse  of  time  after 
the  breach  of  the  contract  may  tend  to  support  a 
plea  of  accord  and  satisfaction  to  an  action  for 
damages  sustained  by  reason  of  such  breach.^^ 


S8.   Brudi      Trentman,  IS  Ind.  A. 

B12.  44  NE  932.  _  , 

as.  Drewry-HugheB  Co.  v.  Davis, 
IBl  N.  C.  296,  66  SE  189. 

aO^  Pike  V.  Buwell,  76  N.  H.  120, 
79  A  992. 

81.  Ollwlll  V.  Verdenhalven,  15 
NTS  94;  Pierce  v.  Drake,  15  Johns. 
(N.  T.>  475;  Leslie  v.  KeeperB,  68  Wis 
12«,  SI  NW  486;  Haar  v.  Henler,  18 
U  0  Q  B  494 

'[ai  Tor  esamiile,  where  plaintiff 
alwgred  that  he  was  Induced  to  make 
a  compromise  agreement  with  defend- 
ant whereby  plaintiff  received  only 
forty  per  cent  of  bis  cMilm  by  the 
false  and  fraudulent  representations 
of  defendant  that  he  was  In  financial 
difficulty  and  was  unable  to  pay  any 
more,  letters  written  by  defendant's 
attorney  to  other  creditors  inclosing 
checks  for  seventy-five  per  cent  of 
the  amount  of  their  claims  with  the 
proposition  to  settle  for  that  amount, 
and  stating  that  he  was  writing  slm- 
llar  letters  to  other  creditors,  were 
properly  admitted  In  evidence.  Storms 
r.  Horton,  77  Conn.  8S4,  59  A  421. 

ta.  Wolf  v:  Humboldt  County, 
<Nev.)  131  P  9ft4,  966  (where  it  was 
said:  *^e  conclusion  of  accord  and 
satisfaction  should  not  be  supported 
by  mythical  or  theoretical  reason- 
ing; nor  should  a  matter  so  Important 
rest  upon*  any  finespun  argument. 
Proof  of  accord  and  satisfaction 
should  not  depend  upon  the  construc- 
tion that  might  be  placed  upon  a 
statute;  nor  should  it  be  maintained 
as  a  pitfall  Into  which  the  unwary 
may  «ill  by  some  act  wholly  unin- 
tended to  express  his  acquiescence  In 
a  transaction,  wherein  his  lack  of 
experience  or  lack  of  knowledse  of 
technical  law  might  debar  him  from 
a  right  of  action— might  deprive  him 
of  ma  'duty  in  court""). 

83.  Cheeves  v.  Danlelly,  74  Oa. 
712;  Bruce  v.  Bruce,  4  Dana  <Ky.) 
530:  National  Cash  Register  Co.  v. 
Petsas.  43  Wash.  376,  86  P  662.  But 
see  Weldon  v.  Vaughan,  6  Can.  S.  C. 
85,  42  (where  it  was  said;  "As  the 
burthen  is  on  the  defendant  of  es- 
tablishing an  allegation  of  kccord 
and  satisfaction,  he  Is  bound  to  es- 
tablish it  beyond  all  reasonable 
doubt"   No  reason  Is  stated  for  this 


view).  To  same  effect  Crockett  v. 
Macfarlane,  33  N.  B.  29. 

[ai]  STldenoe  beld  nittoleBt  to 
rastaln  a  flndlag  of  aooord  and  sat- 
Isfacrtlon  see  Balch  v.  Orove,  98  Minn. 
259,  108  NW  807;  Missouri,  etc..  Coal 
Co.  V.  St.  Louis  Cons.  Coal  Co.,  127 
Mo.  A.  330,  105  SW  682;  Walsh  v. 
Lunney,  75  Nebr.  S37,  106  NW  447. 
Qreen  v.  lAncaster  County,  61  Nebr. 
478,  85  NW  439. 

[b3  BvUmuw  litfA  inmflelant  to 
show  aoeoTd  ana  Mrtisfactlon  see 
Cooke  Brewing  Co.  v.  Wolf,  178  111. 
A.  80;  Anson  v.  New  York  L.  Ins. 
Co.,  162  IlL  A.  505  [aft  252  III.  369, 
96  NB  846,  37  LRANS  556];  Uax- 
well-Briscoe  Chicago  Co.  v,  McVoy, 
162  111.  A.  392;  Bogglano  v.  NavlgatO, 
160  III.  A.  48;  Rustler  Realty  Co.  v. 
Swecker,  134  Iowa  679,  112  NW  169; 
Ijoke  Superior  Produce,  etc.,  Co.  t. 
Concordia  F.  Ins.  Co.,  96  Minn.  498. 
104  NW  560;  Johnson  -Simmons, 
76  Minn.  84,  78  NW  868:  General 
Renting,  etc.,  Co.  v.  Bernardon,  164 
Mo.  A.  384,  144  SW  1105;  Frederick 
V.  Moran,  90  Nebr.  86,  89,  132  NW  935 
[clt  Cycl. 

tcl  Bvldeiue  held  snAoiaiit  to 
Aow  that  thare  was  not  an  aooord 
and  satlsfaotlon  see  Weber  v.  Ram- 
sey County,  93  Minn.  320.  101  NW 
296. 

[d]  Bvldsnoe  held  luSolent  to 
Jnvtuy  a  flndlnr  of  aoosptanoe  in 
■atlsf action  see  Stan  v.  Regelin.  147 
III.  A.  560:  Bloomqulst  v.  Johnson. 
107  III.  A.  154;  Worden  v.  Houston. 
92  Mo.  A.  371;  Mautner  v.  Flhe.  SS 
MlBO.  600,  66  NTS  387;  Aydlett  V. 
Brown.  153  N.  C.  334.  69  SB  248; 
Knickerbocker  Trust  Co.  v.  Ryan.  827 
Pa.  245.  75  A  1073. 

[el  Bvldsnes  held  Insnflolant  to 
■how  aeoeptanoe  In  satlsfaotion  see 
Oraham  v.  Howell,  50  <3a.  208;  Ed- 
wards Bottllngs  Works  v.  Jarnagin, 
11  Ga.  A.  162,  74  SE  1004;  Wllkerson 
V.  Bruce,  87  Mo.  A.  166;  Babeock  v. 
Huntoon,  86  R  I.  828,  86  A  909;  Na- 
tional C^sh  Register  Co.  v.  Petsas, 
43  Wash.  376.  86  P  662. 

[f]  Bvideaee  innSelent  to  show 
that  there  was  not  an  aoosptaaoe  la 
Mtlsfaotloa  see  Kerr  v.  Sanders,  122 
N.  C.  686,  29  SE  943. 


[g]  Bvldene*  held  nfBolsnt  to 
support  a  finding  that  a  olabn  was 
nnllanldated  see  Hand  Lumber  Co.  "v. 
Hall,  147  Ala.  661,  41  S  78. 

[h]  BvUsnoe  lisld  InsoflMsnt  to 
show  that  aooOTd  wtm  ohtaiMd  1»y- 
frand  cv  dorsH  see  Kocbman  v.  Karp, 
180  NTS  175;  Du  Moulin  v.  New 
Tork  Bd.  of  Education,  124  NTS  901. 

[I]  Bvldenoe  held  InsnlBelsnt  to 
show  authority  of  alleged  sg«nt  to 
make  pontraot  of  aooord  and  satl*- 
faotlon  see  A.  P.  Brantley  Ca  r.  I-.ee, 
106  Ga.  313.  32  SE  101. 

[J]  Brldenoe  held  to  show  ssiat- 
•no*  of  a  bona  Mm  dlspnts  madar  » 
elalm  for  goods  aiflA  see  Kochman  v. 
Karp,  130  NTS  175. 

84.  Cochenour  t.  RIeser,  58  Misc. 
521,  109  NTS  807;  National  Cash 
Register  Co.  v.  Petsas,  43  Wash.  J37(|. 
86  P  662. 

35.    Grumley  V.  Webb,  48  Mo.  562; 
McNamara  v.  Babeock,  3  NTS  700: 
McCuIlen  v.  Hood,  14  N.  C.  219. 
86.    McCullen  V.  Hood,  14  N.  C.  219. 
37.  '  Dana  v.  Taylor,  160  Hsas.  25, 
22  NB  «6. 

Carter  t.  Wilson,  1»  N.  a  27ft. 
Bond  T.  UcNIder.  26  N.  C  440. 
Bruce  T.  Bruce,  4  Dana  (Ky.) 


89. 


680. 
41. 

fal 


See  cases  Infra  this  note. 
Thus  in  Jenkins  v.  Hopkins. 
9  Pick.  (Mass.)  543,  It  was  held  that 
the  lapse  of  twenty  years  after  da.m- 
ages  sustained  by  breach  of  a  cove- 
nant against  encumbrances  .on  land 
is  prima  facie  sufllelent  to  support  a 
plea  of  accord  and  satisfaction  to  an 
action  on  the  covenant.  But  the 
lapse  of  eleven  years  after  brea^  of 
contract  without  calling  for  payment 
is  not,  sufficient  evidence  of  accord 
and  satisfaction.  Austin  v.  Moore, 
7  Mete.  (Mass.)  116.  See  also  Slbonl 
V.  Klrkman,  1  M.  &  W.  418  (where 
It  was  held  that  the  lapse  of  twenty 
years  from  the  time  of  making  a 
contract  to  be  performed  In  the  fu- 
ture  Is  not  of  Itself  evidence  of  a 
new  contract  alleged  to  have  been 
performed  and  pleaded  as  an  accord 
and  satisfaction  of  the  original  con- 
tract; that  such  new  contract  must 
be  proved  specU^lly). 
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Xn.  TBIAL 


H  151]  A.  Questions  of  Law  and  Fact — 1.  In 
OouraL  Whether  there  is  or  is  not  evidence  of 
aeeord  and  satisfaction  legally  sufficient  for  submis- 
sion to  the  jury  is  a  question  for  the  court,*''  and 
where  the  facts  in  respect  to  an  accord  and  satisfac- 
tion have  been  ascertained  or  are  not  in  dispute,  their 
effect  is  purely  a  question  of  law  and  is  not  to  be 
submitted  to  the  jury."  But  if  the  evidence  be  such 
as  to  give  rise  to  doubt,  the  case  should  of  course  be 
Eubmitted  to  the  jury/*  The  weight  of  evidence  of 
satisfaction  is  a  question  for  the  jury/" 

[$  152]  2.  Intention  of  Parties.  If  on  the  evi- 
dence adduced  the  intention  of  the  parties  ia  in 
doubt,  the  qa^tion  should  be  sabmitted  to  the  jury.** 


li  153]  3.  Giving  and  Acceptance  in  Satlaf ac- 
tion. II  the  evidence  is  conflicting'  or  of  such  inde- 
terminate character  as  to  give  rise  to  doubt  whether 
what  was  given  was  given  in  satisfaction*^  and  so 
accepted*^  the  question  should  be  submitted  to  the 
jury,  and  it  is  error  to  .instruct  the  jury  that  there 
was  an  acceptance."  Furthermore  it  is  usually  a 
question  for  the  jury  wiiether  a  promise  instead 
of  the  performance  thereof  has  been  accepted  in 
satisfaction.*"* 

154]    4.  Bona  Fide  Dispnte.   Whether  or  not 
there  was  a  bona  fide  dispute  between  the  parties  is 
ordinarily  a  question  for  the  jury.*^ 
« [i  155]  5.  Antliority  of  Attonwy  to  Make 


42.  QuMuer  BoeIcwelL14  Colo. 
159,  24  P  656;  Washburn  v.  Wlnalow. 

Ifi  Minn.  33. 

48.  Colo.— Qlbbs  V.  Wall,  10  Colo. 
153,  14  P  216. 

Fta. — Sanford  v.  Abrams,  24  Fla. 
181,  2  S  373. 

IlL — Eonis  v.  Pullman  Palace^Oar 
Co.,  165  111.  161,  46  KB  489  [all  60 
111.  A.  398]. 

Mtnn. — Hlnkle  v.  Minneapolis,  etc., 
R.  Co.,  31  Minn.  434,  18  NW  276; 
Washburn  v.  Winslow,  16  Minn.  SS. 

Mo.— Helling  V.  United  Order  of 
Honor,  29  Mo.  A.  809. 

N.  T. — Liogan  v.  Davidson,  18  App. 
Div.  S53,  45  NTS  961  t aft  162  N.  f. 
624,  57  Nil  11151;  HlUs  v.  Sommer. 
53  Hun  392,  6  NTS  469. 

[a]  OTMslMf^  BtatemMit  of  ral«. 
— "Tne  facts  In  respect  to  the  ar- 
rangement of  accord  between  parties 
beiiie  ascertained,  their  effect  la 
purely  a  Question  of  law,  and  la  not 
to  be  BUDmltted  to  the  Jury."  2 
Greenleaf  Ev.  fi'  28a. 

[b]  Wlisrs  the  lol*  evldMio*  Is 
docnnMBtary,  m  to  wMoli  there  Is  no 
dispute  In  fact  (1)  the  question 
whether  that  constitutes  an  accord 
and  satl  a  faction  is  usually  for  the 
court.  Sanford  v.  Abrams,  24  Pla. 
ISl,  2  S  373;  Logan  v.  Davidson,  18 
App.  Div.  353.  45  NTS  961  [aft  162 
N.  T.  624.  57  NE  1115];  HUla  V.  Som- 
mer, 63  Hun  392,  6  NTS  469;  Weldon 
T.  VauKhan,  6  Can.  S.  C.  36;  Black- 
ley  T.  McCabe,  16  Ont.  A.  296.  (2) 
But  the  circumstances  may  be  such 
that  the  question  whether  a  tender 
made  was  In  full  Is  for  the  jury, 
even  though  all  the  evidence  is 
.wholly  documentary.  Bahrenburg  t. 
Conrad  Schopp  Fruit  Co.,  128  Mo.  A. 
526.  107  SW  440. 

44.  Rogers  T.  Ball,  54  Ob.  IB: 
Rustler  Realty  Co.  v.  Swecker.  184 
Iowa  679,  112  NW  169. 

46.  WlpTwrman  v.  Hardy,  IT  Ind. 
A  142,  4^NE  587:  Whitney  V.  Cook. 
53  Ulss.  651;  HcOirmlck  v.  Shea,  47 
HIsc.  618,  94  NTS  486. 

46.  Ala. — Johnson  T.  Collins,  20 
Ala.  486. 

III. — ^Fowley  v.  Thompson.  178  HI. 
A.  838. 

He.— Maro  T.  lielghton,  101  Me.  99. 
€3  A  tfT 

Md. — Sfncer  Sewing  Mach.  Oo. 
Lee,  106  Md.  668.  66  A  488. 

Mo. — Bahrenburg  v.  Conrad  Schopp 
Fruit  Co.,  128  Mo.  A.  526,  107  SW  440. 

Nebr. — Walsh  v.  Llnney,  75  Nebr. 
337,  106  NW  447. 

N.  J. — Rose  V.  American  Paper  Co., 
83  N.  J.  L.  707.  85  A  354. 

Pa. — Jones  v.  Johnson  3  Watts  Se 
S.  276,  38  AmD  760;  ijiughead  v. 
Prick  Coke  Co..  28  Pa.  Co.  97, 

Eng. — Nathan  v.  Ogdens,  93  L.  T. 
Hep.  N.  8.  553;  Kllen  v.  Great  North- 
em  R.  Co.,  17  T.  L.  R.  838  [aff  17  T. 
L.  R.  453]. 

Ta]  VaTment  made  and  aooepted 
for  the  asfrninant  of  a  morfffaye 
l9  not  a  settlement  of  a  claim  for 
the  breach  of  another  and  different 
contract,  unless  so  Intended,  and 
whether  It  Is  bo  intended  ia  a  ques- 
tion or  fact  for  the  Jury.  Mayo  v. 
Ulgfaton.  101  Me.  SS,  68  A  2»8. 


[b]  Aooeptaaoe  and  eoUeetioa  of 
a  cheek  for  a  less«r  sum  than  that 
olalmeA  for  wages,  sent  with  a  let- 
ter stating  It  to  be  "In  full  settle- 
ment of  account  from  date  of  eon- 
tract"  to  date  of  letter,  where,  an 
employee  was  discharged  during  his 
terra  of  contract,  was  held  not  to 
warrant  the  direction  of  a  verdict 
that  it  was  the  dlscliarge  of  all  In- 
debtedness, the  Intention  as  to  this 
being  a  question  for  the  Jury.  Mort- 
lock  V.  Williams.  76  Mioh.  668.  43 
NW  1.  But  see  Button  v.  Stoddart. 
83  Ind.  639. 

47.  Iowa. — ^Rustler  Realty  Co.  v. 
Swecker,  134  Iowa  679,  112  NW  169; 
Perin  v.  Cathcart.  116  Iowa  668,  89 
NW  12. 

Me.— Fuller  v.  Smith,  107  Me.  161, 

77  A  706. 

Mass. — Worcester  Color  Co.  v. 
Henry  Wood's  Sons  Ca,  209  Mass. 
105,  95  NE  392. 

N.  J. — Rose  V.  American  Paper  Co., 
83  N.  J.  L.  707,  85  A  354. 

N.  T. — Laroe  v.  Sugar  Lioaf  Dairy' 
Co^  180  N.  T.  367,  78  NE  61. 

3.  D.— Rapp  V.  Olddlngs,  4  S.  0. 
492,  57  NW  237. 


[a]  ZUnrtratlons. — (1)  Where  the 
intention  to  offer  In  full  payment  Is 
not  expressed  In  clear  words,  and 
the  facts  do  not  point  unmistakably 
to  such  an  Intention,  the  question  of 
what  the  debtor  Intended  and  of  how 
the  creditor  was  bound  to  underatand 
him  Is  for  the  Jury,  Bahrenburg  v. 
Conrad  Schopp  Fruit  Co„  128  Mo.  A. 
.526,  107  SW  440.  (2)  In  an  action 
to  recover  a  balance,  plaintiff  testi- 
fied that  he  disputed  the  balance 
shown  in  a  statement  furnished  by 
defendants,  for  which  they  handed 
him  a  check,  and  said:  "That  Is  what 
you  are  'going  to  get.  Tou  can  take 
it  or  leave  it.  If  you  want  any  more, 
you  can  sue  me,"  to  which  plaintiff 
replied:  "I  will  sue  you.  I  accept 
this  thing  as  a  part  payment  of 
what  you  owe  me."  It  also  appeared 
that  plaintiff  was  asked  for,  and  re- 
fused to  give,  a  receipt  In  fulL  It 
was  held  that  the  question  whether 
the  check  was  delivered  on  condi- 
tion that  its  acceptance  and  use  were 
pajrment  In  full  was  properly  sub- 
mitted to  the  Jury.  RothBchild  v. 
Mosbacher,  26  App.  Div.  167,  49  NTS 
698. 

48.  Cal. — Iiapp-Olfford  Co.  v.  Mus- 
coy  Water  Co.,  184  P  981. 

111.— Reed  V.  Engel,  287  III.  628. 
86  NE  1110  [aff  142  111. 'A.  413]; 
American  v.  RImpert,  76  111.  228: 
Jenks  V.  Burr.  66  m  450. 

Ind.— Prick  V.  Algeir,  87  Ind.  265; 
Wlpperman  v.  Hardy,  17  Ind.  A.  142, 
46  NE  687. 

Iowa. — PerIn  v.  Cathcart,  116  Iowa 
563.  89  NW  12, 

Mass. — Worcester  Color  Co.  v,  Hen- 
ry Wood's  Sons  Co.,  209  Mass.  105, 
96  NE  892. 

Mich. — Robinson  v.  Detroit,  etc., 
R.  Co.,  84  Mich.  658,  48  NW  205. 

Mo. — Scott  v.  Parkview  Realty, 
etc,  Co.,  241  Mo.  112,  145  SW  48; 
on  Well  Supply  Co.  v.  Wolfe,  127  Mo. 
61«.  30  SW  146. 


N.  J. — State  Bank  v.  Chetwood,  8 
N.  J.  L.  1. 

N.  T. — Schuller  v.  Robinson.  139 
App.  Div.  91,  123  NTS  881;  Brewster 
V.  Silverstetn,  78  Misc.  128.  137  NTS 
912;  Porter  v.  Talcott,  1  Cow.  369; 
Schermerhom  V.  Lolnes,  7  Johns.  Sll. 

Pa. — Krauser  v.  McCurdy,  174  Pa. 
174.  34  A  518;  Stone  v.  Miller.  10-I*a. 
450;  Brenner  v.  Herr,  8  Pa.  106; 
Jones  V.  Shawhan,  4  Watts  &  8.  267; 
Mason  v.  Wlckersham,  4  Watts  &  S. 
100;  Hart  v.  Boiler,  15  Serg.  &  R.  162, 
16  AmD  636.  See  also  Shewell  v. 
Meredith,  3  Penr.  &  W.  13. 

8.  C. — Kinaler  v.  Pope,  6  Strobh.  126. 

Vt.— Willey  V.  Warden.  27  Vt.  655. 

Ont. — Greenwood  v.  Foley,  22  U.  C. 
C.  P.  862. 

[a1  Application  of  rule  generallr. 
—Where,  in  an  action  for  the  bal- 
ance due  on  account  to  which  a  set- 
tlement Is  pleaded.  It  appears  that 
plaintiff  accepted  without  objection 
a  draft  for  the  amount  which  de- 
fendant's agent  said  was  due;  that 
he  bad  not  then  claimed  more  be- 
caxise  he  was  afraid  defendant's 
agent  would  hold  all  the  money  until 
he  signed  a  receipt  In  full;  ana  that, 
some  hours  after,  the  agent  did  ask 
for  a  receipt  In  fuIL  which  was  re- 
fused. It  Was  held  that  a  settlement 
was  not  conclusively  shown  and  that 
It  was  a  question  for  the  Jury.  BU 
cotte  V.  Barber.  83  Wis.  481,  48  NW 
^697.  See  also  Mortlock  v.  WilUuns, 
76  Misc.  568,  43  NW  692. 

[b]  Whether  a  new-  note  or  other 
obU^itlon  was  received  as  an  addlF- 
ttoaal  seonrltT,  or  In  substitution, 
or  la  full  saUsfaetloB  of  the  dsMf 
is  ordinarily  a  question  for  the  Jury 
and  not  for  the  court.  Wlpperman 
V.  Hardy.  17  Ind.  A.  142,  46  NE  586; 
Bullen  V.  McOUUcuddy,  2  Dana  (Ky.) 
80:  Woodward  v.  Mites,  24  N.  H.  289; 
Castelll  V.  Jerelssati.  80  N.  J.  L.  295, 
78  A  227;  Stone  v.  Mlller^6  Pa.  St. 
450;  Jones  v.  Johnson,  8  wattfl  &  S. 
(Pa.)  276,  88  AmD  760;  Hart  v.  Boi- 
ler, 16  Serg.  &  R.  (Pa.)  162,  16  AmD 
636. 

[c]  The  effeot  of  aoceptanoe  of  a 
cAeck  nnder  protest  may  be  a  <tues- 
tion  for  the  Jury,  Robinson  v.  De- 
troit, etc.,  R.  Co.,  84  Mich.  658.  48 
NW  205;  Sicotte  v.  Barber,  88  Wis. 
431,  53  NW  697.  See  also  Rohr  v. 
Anderson,  61  Md.  206, 

[d]  Histelnlng  ehe«k  for  nnrea- 
sonable  time. — Where  a  check  was 
sent  to  a  creditor,  with  Instructions 
to  return  It  unless  he  would  accept 
it  In  full  satisfaction  of  a  disputed 
account.  It  was  a  question  for  the 
Jury  whether  the  creditor  retained 
the  check  for  an  unreasonable  time 
before  returning  it,  and  should  be 
held  to  have  accepted  It  In  payment 
of  the  debt.  Predonia  Gas  Co.  v.  EI- 
wood  Supply  Co.,  71  Kan.  464,  89  P 
969. 

49.  Oil  Well  Supply  Co.  v.  Wolfe, 
127  Mo.  616,  80  SW  145. 

60.  Rumely  Co.  v.  Qorham,  1  Do- 
minion LiR  185:  Stewart  v.  Hawson, 
7  U.  C.  C.  P.  i68, 

Bl.   Carlton  v.  Western,  etc..  n. 
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ACCORD  AND  SATISFACTION— ACCORDING 


155-159 


Agraemoit.  Where  defendant  claimed  an  accord 
and  satisfaction  between  him  and  plaintiff's  attor- 
ney, and  plaintiff  and  her  agents  denied  that  the 
attorney  had  any  authority  to  effect  a  settlement, 
but  the  attorney  testified  that  he  had  conferred  with 
the  agents  as  to  the  settlement  before  it  was  exe- 
cnted,  it  w«is  pxoper  to  submit  to  the  jury  in  a  special 
verdict  the  question  as  to  the  attorney's  authority.*' 

[$  156]  6.  letters  Indnded  in  Settlement.  So, 
where  the  evidence  is  conflicting  as  to  whether  an 
account  sued  on  was  included  in  the  award  out  of 
which  the  accord  and  satisfaction  grew,  the  question 
is  properly  left  to  the  jury." 

[$157]  B.  Directing  Verdict.  If  defendant  fails 
to  establish  all  of  the  facts  necessary  to  constitute 
the  defense  of  accord  and  satisfaction,  it  is  proper 
for  the  court  to  direct  the  jury  to  return  a  verdiet 
for  plaintiff." 

[$  158]  0.  lUBtTQCtlona.  The  rules  relating  to 
instructions  in  civil  abtions  generally""  apply  in  re- 
spect of  instructions  on  the  defense  of  accord  an4 
satisfaction.  If  th^  is  any  evidence  tending  to 
support  a  plea  of  accord  and  satisfaction  defendant 
Is  entitled  to  have  that  defense' presented  to  the  jury 


by  an  instruction  embodying  a  hypothetical  state- 
ment of  the  facts  upon  which  it  is  founded."  But 
it  is  erroneous  to  give  an  instruction  based  on  the 
theory  of  an  accord  and  satisfaction,  where  such 
defense  was  not  pleaded  and  no  evidence  offered  to 
prove  it."  So  the  coort  should  refuse  an  instruction 
based  on  the  theory  of  an  accord  and  satisfaction  by 
agent  where  the  evidence  shows  that  the  agent  had 
no  authority  to  enter  into  a  contract  of  ^is  char- 
ficter."  If  there  is  evidence  tending  to  prove  that 
an  accord  and  satis&ction  was  procured  by  defend- 
ant's fraud,  an  instruction  on.  this  defense  vhich 
ignores  the  evidence  of  fraud  is  erroneous  and  should 
be  refused.*"  It  is  of  course  improper  for  the  court 
to  assume  as  proved  matten  which  are  in  dis- 
pute.*" In  respect  of  matters  of  form  instmetions 
given  on  the  defense  of  accord  and  satisfaction 
should  be  sulUciently  definite  and  certain  in  order 
to  guide  the  jury  in  passing  on  the  issue  presented 
to  them,*" 

[$  159]  D.  Verdict  A  verdict  which  finds  facts 
amounting  to  accord  and  satisfaction  need  not  find 
expressly  that  the  transaction  was  "by  way  of 
accord  and  sati8fiteti(m."'' 


ACCORDANT.  Literally '  *  Agreeing ;  concurring. ' ' 
The  word  is  abbreviated  "Ace."  and  "Accord."^ 

AOOOKDEB.  A  French  word  meaning  to  grant; 
to  acknowledge  or  declare  any  proposition  to  be  true.* 


ACCORDING'.  Agreeing;  in  agreement  or  har- 
mony; harmonious.^  This  is  the  meaning  of  the 
word  when  used  in  such  expressions  as,  accord- 
ing to  equity,*  according  to  law,"  according  to 


Co.,  81  Ga.  531,  7  SE  623:  Beaver  v. 
Porter,  129  Iowa  41.  105  NW  546; 
Greenlee  v.  Mosnat,  116  Iowa  535, 
90  NW  338 ;  Laroe  v.  Su^ar  Loaf 
Dairy  Co.,  180  N.  T.  867,  73  NE  61; 
Cornel!  v.  Taylor,  137  App.  Dlv.  496, 
12»  NYS  157;  Brewster  v.  Silversteln, 
78  HlBC.  123,  137  NTS  912;  McCor- 
mlck  V.  Shea,  47  Misc.  613,  94  NYS 
485. 

[a]  Tbu  where  the  <uiestlon  as 
to  whether  there  was  an  accord  and 
satisfaction  depends  on  whether  or 
not  the  claim  was  liquidated, .  and 
there  Is  some  evidence  of  dispute 
and  difference  as  to  the  respective 
obligations  of  the  parties,  it  should 
be  submitted  to  the  Jury  and  the  de- 
termination of  the  question  by  the 
court  Is  error.  McCormlck  v.  Shea, 
4?  Misc.  613,  94  NYS  486. 

Sa.  Foaha  v.  O'Donnell,  120  Wis. 
336.  97  NW  924. 

68.  Hunnlcutt  Lumber  Co.  v.  Mo- 
bile, etc..  R  Co.,  2  Ala.  A.  436,  57  5 
73;  Madden  v.  Blain,  66  Ga.  49. 

54.  McKinnon  v.  Ilolden,  85  Nebr. 
40«.  123  NW  439. 

B5.    See  Trial  [38  Cyc  l&g41. 

56.  Ford  v.  Hublnger,  64  Conn.  129, 
%9  A  129;  American  v.  Rlmpert,  76 
III.  228:  Stnffer  Sewing  Mach.  Co.  v. 
Lee.  lOS  Md.  6«3,  66  A  628. 

6T.  Otbbs  v.  Wall,  10  Colo.  IBS, 
14  P  216. 

[a]  XastmotloB  m  to  MsolMloa 
for  nOBpsrfoniiaao*.— Where  there  la 
no  plea  that  a  promise  by  a  wrong- 
doer was  made  and  accepted  in  satis- 
faction of  the  tort,  any  charge  of 
the  court  as  to  rescission  for  non- 
performance of  the  promise  is  irrel- 
evant, the  tort  being  the  subject  mat- 
ter of  the  action.  Brunswick,  etc.,  R. 
Co.  V.  Clem,  80  Ga.  534,  7  SE  84. 

[h]  Wliere  a  check  is  giToii  for  «i 
amonnt  oonocded  to  be  Sum  without 
an7  agreement  to  rsoalTe  it  In  foil 
•ettlmuent,  an  Instruction  submitting 
the  issue  of  accord  and  satisfaction 
Is  erroneous  and  necessitates  the  set- 
ting aside  of  a  verdict  for  defendant. 
Hagen  v.  Townsend.  27  S.  D.  457, 
131  NW  612. 

6B.  Saunders  t.  Whltcomb,  177 
Mass.  457,  S9  NB  192  (holding  fur- 
ther that  where  an  agent  accepts  part 
of  the  sum  due  on  a  bill  In  full  pay- 
ment thereof,  but  there  1b  no  evidence 
that  the  agent  was  more  than  a  mere 


collection  agent,  or  that  the  principal 
knew  of  such'  agreement  when  he  ac- 
cepted the  money  from  the  agent.  It 
is  not  error,  in  an  action  on  a  bill 
In  which  an  accord  and  satisfaction 
is  pleaded,  to  instruct  that  there  was 
no  evidence  that  the  payment  was 
accepted  or  made  with  the  assent  of 
the  principal). 

59.  Reed  v.  Engel.  237  111.  628,  86 
NE  1110;  Olson  v.  Burton,  (Tex.  Civ. 
A.)  141  SW  549. 

BO.  Baugh  v.  Fist,  84  Kan.  740, 
115  P  551  (where  tt  was  held,  how- 
ever, that  the  expression  "the  claim 
In -dispute,"  taken  In  connection  with 
the  other  clear  and  proper  instruc- 
tions, does  not,  when  used  by  the 
court  In  one  Instruction,  amount  to  a 
charge  that  the  claim  in  litigation 
is  actually  In  dispute,  and  thereby  to 
an  Invasion  of  the  province  of  the 
jury).    See  Trial  [38  Cyc  1657]. 

61.  Curley  v.  Harris,  11  Allen 
(Mass.)  112  (holding  that  an  instruc- 
tion that  If  the  Jury  were  satisfied 
that  the  parties  "fairly  settled  the 
claim"  It  would  be  sufficient  to  bar 
the  action  was  held  to  be  too  vague 
and  uncertain,  since  it  left  the  Jury 
to  suppose  that  they  might  disregard 
the  settlement  if  they  thought  -the 
compensation  received  by  plaintiff  In- 
adequate, even  In  the  absence  of  fraud 
or  mistake). 

ea.  Worden  V.  Houston,  92  Mo.  A. 
371;  Sapp  v.  Laughead,  6  Oh.  St.  174. 

1.    Burrtll  L  D. 

[a]  TrrnqjumOj  used  In  the  re- 
ports to  denote  the  accordance  or 
agreement  between  one  adjudged  case 
and  another  in  establishing  or  con- 
firming the  same  doctrine  (BurriU  L. 
D.),  and  sometimes  the  accordance  of 
opinion  of  Judges  In  'the  same  case,  as 
in  the  expressions  "Holt,  Chief  Jus- 
tice, accordant,"  "Powys,  Juatlc^e,  ac- 
cord" (Clerk  v.  Withers.  6  Mod.  290, 
298,  87  Reprint  1030). 

3.  Strother  v.  Lucas.  12  Pet.  (U. 
8.)  410.  428  note  (b>,  9  L.  ed.  1137. 

3.  Webster  New  Int.  t>. 

4.  See  O'Donohue  v.  Fraser.  4  Man. 
469. 

[a]  "AooorOlBf  to  e«iitt7  and  good 
oonsoieiiae."— "The  doc^ne  of  decid- 
ing according  to  equity  and  good  con- 
science Is  a  very  proper  and  a  very 
sufnclent  one  to  be  applied  bi  a  court 
of  limited  jurisdiction  tor  the  recovery 


of  small  claims.  And  I  think  It  should 
be  given  a  very  wide  and  extended 
interpretation,  as  against  any  tech- 
nicalities in  form  or  strictly  legal 
maxima  But  that  doctrine  cannot  go 
so  far  as  to  allow  a  man  to  entirely 
disregard  his  contract,  and  then  claim 
all  sorts  of  things.  Including  damage 
for  loss  sustained  through  his  own 
carelessness  or  want  of  proper  dili- 
gence. It  should  be  supplied  in  ac- 
cordance with  the  well  established 
rules  recognized  In  Courts  of  Equity. 
As  stated  by  Mr.  O'Brien  In  his  wort 
on  the  Division  Courts  Act  of  On- 
tario p  46,  'There  is  nothing  In  the 
term,  "according  to  equity  and  good 
conscience,"  that  would  warrant  a 
Judge  in  violating  any  positive  enact- 
ment, and  the  more  closely  he  adheres 
to  the  principle  of  equity  as  adminis- 
tered In  the  Couft  of  chancery,  the 
more  likely  Is  he  to  be  correct,  and 
certainly,  as  a  consequence,  judgments 
will  be  more  uniform,  and  therefore 
more  generally  satisfactory  and  bene- 
ficial.' "  Per  Dubuc.  J.,  In  O'Donohue 
V.  Eraser,  4  >Ian.  469,  472. 

[b]  "AoooKUng  to  eqiiltr  maA  fam- 
tlos."— Where  a  statute  provides  that 
appeals  from  Justices  must  be  tried 
according  to  equity  and  justice  without 
regard  to  any  defect  In  the  summons, 
or  other  process  before  the  justice,  a 
defect  in  a  notice  cannot  be  ctmsldered 
on  appeaL  Abrams  V.  Johnson,  66  Ala. 
466,  470.  . 

[c1  "AooovdlBf  to  the  presan't 
prMtilse  of  tte  Convt  of  Ohanoen,** 
In  a  chancery  rule,  is  only  Intended 
to  determine  that  the  entry  of  the 
suit  for  trial  Is  to  be  made  with  the 

[> roper  officer  of  the  chancery  division, 
eaving  the  time  of  entry  to  be  deter- 
mined by  the  preceding  rules.  Baiter 
V,  F\irze,  9  Ont.  Pr.  83,  84. 

[d]  AooOTdlng-  to  the  very  rlflit 
and  Jnetloe  of  the  case.,— In  an  On- 
tario case  It  has  been  said :  "This 
court  is  allowed  and  required  by  law 
to  give  Judgment  'according  to  tho 
very  right  and  Justice  of  the  case.* 
and  up  to  the  last  moment  we  have 
the  right  to  make  any  amendment 
proper  for  the  attainment  of  that 
very  desirable  end."  Peterkln  v.  Mc- 
Farlane,  9  Ont  A.  429.  444. 

5.  See  International  Bldg.,  etc.. 
Assoc.  V.  Hardy,  86  Tex.  810,  612.-  26 
SW  497.  40  AmHL  870,  24  |Lra  284 
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statate/  and  sirailar  phnaes  where  the  word  is  aaed 


in  connection  with  other  teims  to  express  the  idea 

of  agreement  or  haxmony.'  - 


<holdiiiK  tfa«  expreaslon .  to  mean  In 
compliance  with  the  law  In  force  when 
the  act  Ifi  done). 

[a]  TlLW  the  Insertion  In  an  act 
of  the  phrase  "accordlne  to  law"  does 
not  indicate  an  Intention  to  alter  the 
law.  It  rather.  Indicates  a  contrary 
IntenUon.  Matter  oC,  Okkots.  9  Hd^all 
402,  404. 

[b]  Appeal  TatumaUe^In  State 
-  V.  Fowler,  42  La.  Ann.  144,  7  S  180, 

tt  was  held,  where  a  Judge  made  an 
appeal  returnable  to  the  supreme  court 
according  to  law,  that  thus  indicated 
that  the  Judge  had  considered  and 
construed  uie  law,  and  even  if  be  had 
committed  an  error  It  could  not  be 
visited  uDon  the  appellant  under  the 
authority^of  State  V.  Dellwood,  S8  La. 
Ann.  1229. 

[C]  DlMbUCB  of  dvtiM  of  ofllo*. 
—An  offlcial  bond  conditioned  for  the 
faithful  discharge  of  the  duties  of  an 
office  according  to  law  embraces  duties 
required  by  laws  In  force  during  the 
term  of  the  ,oaicer,  whether  enacted 
before  or  after  the  execution  of  the 
bond.  King  v.  Nichols,  16  Oh.  Bt  80 
[appr  Dawson  v.  State,  88  Oh.  St.  1,  8]. 

[d]  9vxf  awonir— If  the  docket 
entry  shows  that  the  jury  were  '^iwom 
•according  to  law,' "  and  no  objection' 
Is  made  at  the  time.  It  will  be  pre- 
sumed that  they  were  regularly  sworn. 
Williamson  r.  Fox,  88  Pa.  214,  217. 

[e]  Bsmoral  of  officer. — The  Colo- 
rado constitution  provides  that  "every 
person  holding  any  civil  offlce  under 
the  state,  or  any  municipality  therein, 
shall,  unless  removed  according  To  law, 
exercise  the  duties  of  such  office."  The 
court  said :  "The  words  'according  to 
law'  In  this  section  can  have  no  other 
construction  than  that  such  officers 
shall  be  removed  as  provided  by  the 
constitution,  or  statute  law,"  See 
Trimble  v,  Peo„  19  Colo,  187,  194,  34 
P  981.  41  AmSR  236. 

[f  ]  KamaDd  of  oanse  to  lower 
conrti— The  Judgment  of  a  trial  court 
was  reversed,  and  the  cause  was  "re- 
manded for  further  proceedings  accord- 
ing to  law."  The  appellate  court  said  : 
"The  words  'according  to  law'  mani- 
festly meant  according  to  the  opinion 
of  the  court  filed  upon  that  appeal ; 
for,  without  regard  to  the  merit  or 
demerit  of  that  opinion.  It  necessarily 
became  the  law  of  the  case.  This 
being  so,  tt  would  seem  to  follow  that, 
upon  the  cause  being  remanded,  the 
plaintiff  was  entitled  to  Judgment 
against  the  garnishee  iii  accordance 
with  the  determinations  of  this  court 
in  the  opinion  filed."  Winner  v.  Hoyt, 
«8  Wis.  278,  284.  S3  NW  128. 

[g]  xa  adjaoloatlon  of  claims.— 
A  statute,  referring  claims  to  the 
court  of  claims  'Yor  adjudication  ac- 
cording to  law,"  means  a  formal,  reg- 
ular, and  final  Judgment  of  the  Judicial 
tribune  to  which  the  matter  la  sub- 
mitted, acting  on  the  acknowledged 
principles  of  law  applicable  to  the 
rlrcumatances  of  the  case.  TT.  S,  v. 
Irwin,  127  tJ.  8.  186,  129,  8  SCt  1033, 
S2  L.  ed.  99. 

[hi  zm  aomiBlatEaUon  ef  Mtatea. 
—To  administer  according  to  law  Is 
to  fulfill  the  functions  of  an  adminis- 
trator; In  other  Words,  to  perform  all 
his  duties.  Batch  v.  Hooper,  82  Minn. 
158.  16B.  20  NW  124. 

[11  IB  aOnlalstnktloB  of  pabUo 
oMce.  In  a  bond  of  a  county  treasurer 
providing  that  he  will  faithfully  dis- 
charge the  duties  of  his  office  and  pay 
over  the  mraiey  which  shall  come  Into 
his  hands  "according  to  law,"  the 
phrase  "according  to  law"  embraces 
statute  law  in  force  during  the  term 
of  office,  whether  enacted  before  or 
after  the  execution  of  the  bond.  Daw- 
son V.  State,  28  Oh.  St.  1,  3. 

[J1  Zn  asMMonent  of  proportr  for 
tazatloM— "According  to  law,^'  as  used 
in  a  statute  declaring  that  a  tax  title 
executed  before  a  notary  shall  be  con- 
clusive evidence  that  the  property  was 
assessed  "according  to  law.^'  and  of 
other  facts,  necessarily  Implies  merely 


that  all  the  essentials  have  been  ful- 
fliled,  and  that  the  tax  title  Is  con- 
clusive evidence  that  If  they  are  per- 
formed they  are  performed  ^'according 
to  law,"  but  does  not  preclude  an  In- 
quiry as  to  the  fact  of  performance' 
of  such  tictual  essentials  at  all,  the 
act  and  phrase  being  only  to  conclude 
inquiry  Into  the  nonessential  retiuiBltes 
to  the  exercise  of  the  taxing  power. 
In  re  Lake.  40  La.  Ann.  142,  147,  8 
S  479. 

[k]    In  coUeetion  of  taxes  the 

Shrase  means  by  legal  process.  Con- 
on  V.  Maynard,  71  MdT  €01,  SOS,  18 
A  957. 

[1]    m  eonstmotloB  of  wills.— (1) 

The  words  "according  to  law"  are  not 
to  be  rejected  In  the  construction'  of 
a  will.  In  such  cases  the  Intention 
of  the  testator  in  their  use  should  be 
arrived  at  where  possible  and  the 
words  so  construed  as  to  effect  that 
Intention.  Mclntyre  V.  Ramsey,  2S  Pa. 
317,  320.  In  this  ease,  after  giving  a 
life  estate,  a  testator  devised  his 
plantation  to  the  next  male  heir  ac- 
cording to  law.  The  court  said :  "The 
words  'according  to  JaW  are  not  to 
be  rejected  in  the  construction  of  this 
will.  It  la  true  that  the  testator  may 
have  meant  that  the  law  Is  -to  t>e  re- 
garded In  ascertaining  who  Is  his 
next  male  heir  nearest  In  kindred  and 
relation  to  him ;  but  he  may  also  have 
meant  that  the  estate  shall  come  to 
him.  In  the  same  manner  that  the  law 
would  have  given  it  to  the  heirs  of 
the  testator.  We  adopt  this  as  the 
true  meaning."  (2>  In  Stark  v.  Hun- 
ton,  1  N.  J.  Eq.  216,  It  was  held,  where 
a  testator  devised  certain  property  to 
his  wife  during  her  life,  provided  she 
remain  a  widow,  but  In  case  she  mar- 
ried, then  the  property  to  be  disposed 
of  according  to  law,  that  the  manifest 
intent  of  the  testator  was  that  the 
devise  should  be  In  lieu  of  dower, 
at  least  In  the  premises  so  devised. 
( 3 )  And  where  a  testator  provided 
that  his  surviving  children  should, 
after  the  expiration  of  a  life  estate, 
take  the  property  according  to  law. 
It  was  held  that  they  took  ttccordlng 
to  the  law  at  the  death  of  the  life 
tenant,  and  not  according  to  the  law 
at  the  execution  of  the  will  or  at  the 
death  of  the  deceased.  Van  Tllburgh 
V.  Hoillnshead,  14  N.  J.  Eg.  32,  S6 
[foil  Buzby  V,  Roberts,  68  N.  J.  Eq. 
see,  672,  3^  A  91.  (4>  Where  a  tes- 
tator gave   to  his  widow  "one-third 

{lart  of  my  whole  estate  according  to 
aw,"  it  was  held  that  by  the  words 
"according  to  law"  the  testator  meant 
the  Intestate  law,  that  Is  the  statute 
of  distributions.  Morris  v.  Morris,  9 
r>el.  414,  441. 

[ml  In  sill  sfllHiiii  in  imseillins 
A  certificate  of  a  royal  Prussian  Judge, 
In  proceedings  to  extradite  a  forger, 
that  t}ie  proceeding  against  the  fot'ger 
which  he  certifies  to  is  "valid  evidence 
according  to  the  laws  existing  in 
Prussia,"  is  to  be  Construed  as  mean- 
ing that  the  certificate  la  valid  evi- 
dence of  the  crime  In  Prussia.  In  re 
Behrend^  22  Fed.  699,  700,  28  Blatehf. 
40. 

[n1  Zn  pleading*— (i)  An  aver- 
ment  in  a  complaint  that  an  affidavit 
was  made  according  to  law  will  be 
held,  ^er  verdict  and  judgment,  to 
mean  that  It  was  made  within  the 
time  prescribed  by  law.  McEShaney 
V.  aineland.  80  Ala.  183.  (2)  An 
averment  In  a  declaration  that  de- 
fendants subscribed  for  certain  shares 
of  the  capital  stock  of  plaintiff  com- 
pany, "according  to  the  statute"  In- 
corporating the  company,  will  be  held 
on  demurrer  to  mean  that  he  had  done 
everything  required  by  the  charter  In 
order  to  bectmie  a  subscriber.  Flser 
V.  Mississippi,  etc..  It.  Co.,  82  Mlee. 
859.  370. 

[o]    m    rsTooatlon   ef  wills.— A 

statute,  prohibiting  any  revocation  of 
any  will  unless  proved  by  some  other 
will  or  codicil  executed  with  the  like 
fMmalltles,  or  by  some  other  writing 


declaring  the  same,  or  by  eancdlng, 
tearing,  obliterating,  or  otherwlM  de- 
stroying such  will,  but  that  nothing 
In  the  section  shall  be  construefl  to 
control  or  affect  any  revocation  of  a 
will  to  be  Implied  "according  to  law" 
from  any  change  In  the  circumstances 
of  the  testator,  hla  family,  devisees, 
legatees,  or  estate,  occurring  between 
the  time  of  the  making  of  the  wlU 
and  the  death  of  the  testator,  will  be 
construed  as  only  Intended  to  except 
such  revocations  as  are  approved  by 
English  decisions  on  an  Implication  not 
consistent  with  the  Emgllsh  statute  Of 
frauds.  Morey  v.  Sohier,  03  N.  H.  807, 
610,  8  A  636,  56  AmR  538. 

[pi  In  sales. — ^A  sale  made  "ac-. 
cording  to  law"  means  a  sale  made 
In  compliance  with  the  law  in  foree 
at  the  time  the  sale  became  necessary. 
James  v.  Stull,  9  Barb.  (N.  T.)  482, 
483  :  International  Bldg„  eta,  Assoc 
V.  Hardy,  86  Tex.  610,  61S,  26  8W 
497.  40  AmSR  870,  24  LRA  884. 

[01  '*AooozdlBff  to  Via  oowm 
the  ooBunoa  law?'— (1)  The  various 
Interpretations  in  eflect  determine' that 
the  phrase  "judicial  proceedings  ac- 
cording to  the  course  of  the  common 
law"  means  that  the  right  <rf  a  per- 
son to  his  life,  IHwriy,  or  property 
shall  not  be  divested  except  by  a 
Judicial  determination,  after  due  notice, 
In  pursuance  of  a  general  law.  Mason 
V.  Messenger,  17  Iowa  261,  267.  (2> 
"Judicial  determination  of  a  contro- 
-versr  fifter  due  notice  to  the  Interested 

Hrtles  and  an  opportunity  given  to 
heard."    State  v.  Weber,  90  Minn. 
2,  428,  105  NW  490,  113  AmSR  080. 
e.    See  Flser  v.  MisslssliffiL  dtC,  B. 
Co^  32  Miss.  369,  370. 

[a]  "AcooTdinff  to  the  form  of  tha 
statnts,"  at  the  head  of  proclamations. 
Indorsed  on  a  ■  fine.  Import  that  the 
fine  was  proclaimed  as  required  by 
statute.  Doe  v.  Harrison,  3  B.  ft  Ad. 
764,  766,  2?  ECL,  836,  110  Reprint  280. 

[b]  "Aooordlng'  to  Act  of  AsMia- 
bly."— Where  the  docket  entries  fairly 
showed  that  bail  for  an  appeal  was 
entered  In  a  fixed  sum,  "according  to 
Act  of  Assembly,"  the  recognizance 
was  deemed  sufnclent,  and  in  a  suit 
thereon  the  plea  of  nul  tiel  record 
was  held  properly  overruled.  Harvey 
V.  Beach,  38  Pa.  600.  602. 

7.  See  Burke  v.  Kansas  City,  84 
Mo.  A.  670,  680  (holding  that  "accord- 
ing to  such  directions,  therefore,  as 
the  city  engineer  may  from  time  to 
time  give  In  superintending  the  con- 
struction of  the  work"  should  be  con- 
strued to  mean  such  directions  as  he 
may  give  looking  to  a  completion  of 
the  work  according  to  the  plans  and 
spedflcatlons,  and  not  to  mean  that 
the  engineer  may  give  directions  for 
an  Improvement  In  manner  different 
from  that  provided  in  the  plans  and 
specifications). 

[a]  Aooordlng  to  conJltlonii^The 
Insertion  of  a  dause  In  a  bond  en- 
larging it  80  as  to  Include  a  subse- 
qnent  advance,  the  accompanying 
mortgage  remaining  unchanged,  does 
not  affect  the  operation  of  the  mort- 
gage, or  enlarge  the  meaning  of  the 
words  "according  to  the  conditions  of 
said  bond"  in  said  mortgage  so  as  to 
Include  the  advance.  Stoddard  t. 
Hari.  28  N.  T.  556,  862. 

[bj  "AoeoMlar  to  dlaoMMon"  In 
exercising  tha  power  to  ^rant  Injunc- 
tions means  according  to  the  rules  of 
reason  and  Justice.  Bradley  v.  Barber, 
80  Ont  448,  464. 

[c]  Aoewdlnf  to  estahUshed  grade. 
— (1)  The  Iowa  statute  provides  that 
a  person  who  has  made  any  improve- 
ment on  a  street  according  to  ttie 
established  grade  Is  entitled  to  ^com- 
pensation where  the  grade  Is  altered. 
The  fourt  in  construing  this  statute 
said  :  "We  think  property  Is  Improved 
according  to  the  established  grade  of 
the  street,  within  the  meaning  of  the 
statute,  whenever  it  Is  so  Improved 
that  It  can  be  comfortably  and  con- 
veniently used  for  theiwrpose  to  which 
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ACCOBDINOLT— ACCOUNTABLE  RECEIPT 


AOOORDnroLT.  Agreeably;  correspondingly;  in 
natural  sequenee.* 

AO0OX7NT.  A  statement  of  facts  or  oeonrrences; 
recital  of  transaetions;  a  reUtion  or  narrative;  a 
report;  a  description*  ' 

"AoBonnt  for/'  a  phrase  in  which  the  verb  is 

It  Ifl  devoted,  while  the  street  upon 
which  It  abuts  Is  maintained  at  that 
nrade."  Conklln  v.  Keokuk,  78  Iowa 
<4S.  SKO,  85  KW  444,  (2}  In  a  later 
case  upon  the  aame  statute  the  court 
aald:  "We  think  It  quite  clear  that 
the  Improvement  of  a  lot  'according: 
to  the  grade'  of  the  adjacent  street 
does  not  require  that  the  foundations 
of  buildings  erected  thereon  shall  be- 
exactlT  at  grade,  or  at  any  invariable 
elevation  above  or  below  It"  Stevens 
V.  Cedar  Rapids,  12«  Iowa  227,  228. 
102  NW  868. 

[d]  "AoeorUBff  to  Ita  valve"  as 
applied  to  the  rate  of  taxation  of 
property  means  that  i>roperty  of  every 
character  and  description  must  be 
taxed  upon  Its  true  value,  and  Upon 
that  basis  must  contribute  to  the 
revenue  of  the  state,  and  that  no  por- 
tion of  any  distinct  genus  or  species 
of  property  upon  which  such  tax  is 
ImpioMd  can  ever  be  exempt  there- 
from.  Pike  V.  State,  S  Ark.  204.  206. 

[e]  AoBOTfltng  to  pltelu— Where  a 
layout  of  land  fbr  a  burjing  place 
is  made  "according  to  pitch,"  the  ex- 
pression In  this  connection  means  ac- 
cording to  a  prevloue  selection.  Baston 
V.  Mtt6.  182  Mass.  282,  286,  66  NB 
322. 

(tl    "Aooordlnr     to  popnlatloa** 

means  as  near  as  reasonably  pr&c- 
ticahle,  in  view  of  the  other  require- 
ments. State  V.  Cunningham,  83  Wis. 
SO,  leS,  52  NW.26.  36  AmSR  27,  17 
UUl  146. 

[g]  AooordlBg'  to  and  la  pnnmanee 
of  a  eoMqplxaor^A  charge  that  an 
overt  act  was  done  according  to  and 
in  pursuance  of  a  conspiracy  which 
had  been  previously  recited  is  equiva- 
lent to  charging  that  It  was  done  to 
eff6ct  the  oDject  of  the  conspiracy. 
Dealy  v.  V.  S.,  162  U.  S.  689,  546.  14 
set  680,  28  L.  ed.  646  (where  the  court 
said :  "Something  more  Is  Intended  by 
the  use  of  the  words  'according  to 
and  in  pursuance  or  than  that  the 
overt  act  yns  done  after  the  forma- 
tion of  the  conspiracy,  or  even  that 
It  was  simply  a  result  of  tha  con- 
spiracy. It  implies  that  the  act  was 
one  contemplated  by  the  conspiracy, 
'according  to,'  and  was  done  In  carry- 
ing It  out.  'In  pursuance  of.'  something' 
which  the  conspiracy  provided  should 
be  done,  something  which  when  done 
should  tend  to  accomplish  the  purpose 
of  the  conspiracy.  Again,  it  Is  ob- 
jected that  the  time  at  which  the  overt 
act  was  done  is  not  spectflcaliy  stated, 
but  the  date  of  the  conspiracy  Is  al- 
leged, and  that  the  overt  act  was 
'according  to  and  In  pursuance  of.' 
Necessarily,  therefore.  It  was  subse- 
quent to  the  conspiracy"). 

[h]  Aeoozdlnf  to  tenor  and  affeot. 
—In  an  agreement  for  the  release'  of 
a  purchase  on  a  condition  precedent 
that  they  should  pay  a  certain  per- 
centage of  their  original  Indebtedness 
"according  to  their  tenor  and  effect" 
of  certain  notes  they  were  to  give,  the 

ghraae  Is  equivalent  to  "at  matiu^ty." 
InclnnaH  Third  Nat  Bank  v.  Hum- 
phreys, 66, Fed.  872,  876. 

tIJ  Aooordlnir  to  tbe  araal  eouM 
of  tmslneM'— Under  a  statute  pro- 
viding that  a  person  may  testify  for 
himself  as  to  the  correctness  of  orig- 
inal entries  made  by  him  In  an  ac- 
count book  according  to  the  usual 
course  of  business,  although  the  per- 
son against  whom  they  were  made 
may  have  died  or  have  become  of 
unsound  mind.  It  was  held  that  a 
Anal  entry  closing  the  account  as 
settled  by  note  was  not  an  entry  in 
the  account  book  according  to  the 
usual  course  of  business.  Bstes  v. 
Jacksra,  68  8W  271,  21  KyL  8B9. 
8.  Webster  New  Int  D. 
La]    Tlw  wwd  •Nweotdlafly"  In  an 


frequently  .  employ  ed,  has  received  jadieial  inters 
pTotation^"    (CroB«  references.**) 

AOOOITNTABLE.  Sabjeet  to  pay;  responsible; 
liable  for."   

AOOOtJNTABLB  BEOEIPT.  A  written  acknowl- 
edgment of  the  receipt,  by  the  maker  thereof, 


attestation  reading,  "Signed  in  the 
presence  of  me,  Arthur  John  Cursham, 
and  I  declare  myself  to  be  the  attor- 
ney of  the  said  Richard  Qlrdler,  ex- 
pressly named  by  him,  and  attending 
at  his  request,  and  subscribed  myself 
accordmgly,  Arthur  John  Cursham," 
means  that  be  subscribes  In  the  ca- 
pacity In  which  he  attests,  as  an 
attorney,  Llndley  v.  Olrdler,  1  D.  A 
U  699. 

8.  Webster  New  Int  D. 
[a]  The  'wovda  "aooonnt  of  thair 
loaa  or  Aammgm,  and  of  the  valne, 
ac,"  In  a  policy  of  fire  Insurance  re- 
quiring notice  of  loss  by  the  Insured, 
mean  an  account  containing  the  Items 
of  the  property  destroyed  or  damaged, 
and  the  valye  of  each  immediately 
before  the  fire.  Nixon  v.  Queen'  Ins. 
Co.,  26  N.  8.  817,  221. 

[bl  Aocooat  of  meeting. — ^Where 
two  sets  of  persons  severally  claimed 
to  have  been  duly  chosen  overseers  of 
a  monthly  meeting  of  Quakers,  and 
the  meetings  whtcm  chose  them  each 
sent  representatives  and  accounts  to 
the  quarterly  meeting  to  which  the 
montnly  meetlngtwaa  subordinate,  the 
court  In  construing  the  term  "ac- 
counts"  Mid:  "The  ,term  'accounts' 
Is  used  technically,  and  Is  understood 
to  be  a  written  return  of  the  monthly 
meeting,  authenticated  by  its  clerk, 
to  the  quarterly,  stating  answers  to 
certain  standing  queries,  respecting  Its 
condition,  notice  of  any  business  to 
which  the  attention  of  the  superior 
Is  asked  by  the  inferior,  and  also  the 
names  of  the  representatives  chosen 
to  attend  and  form  the  quarterly  meet- 
ing." Earle  v.  Wood,  g  Cush.  (Mass.) 
'4110,  466. 

[c]    Aooooat  of  lottery  o>  ganu^ 

In  construing  the  New  York  statute 
providing  that  "no  person  shall,  by 
printiaft  writing  or  In  any  other  way, 

[>ubUsh  an  account  of  any  such  Illegal 
ottery,  game  or  device,  stating  when 
and  where  the  same  is  to  be  drawn,  or 
the  prizes  therein  or  any  of  them,  or 
the  price  of  a  ticket  or  share  therein, 
or  where  any  ticket  may  be  obtained 
therein,  or  In  any  way  aiding  or  assist- 
ing is  the  same,''  the  court  said  :  'The 
words  'an  account'  are  clearly  modified 
and  controlled  in  their  slgnlncatlon  by 
the  language  which  follows  them,  and 
the  manifest  purpose  of  the  statute  Is 
to  prevent  publications  to  aid  and  assist 
lotteries  by  publishing  accounts  to 
operate  as  advertisements  or  notices 
of  Illegal  lotteries,  and  to  point  out  in 
some  form  when  the  same  are  to  be 
dra'wn,  or  the  prizes  therein,  or  the 
price  of  tickets  or  shares,  or  where 
tickets  may  be  obtained,  or  In  some 
other  way  to  aid  and  assl!>t  them." 
Hart  V.  Peo.,  26  Hun  396,  399. 

10.  Hentz  V.  The  Idaho.  93  U.  8. 
676.  679,  28  L..  ed.  978  (bailee's  duty  to 
"account  for")  ;  Cushman  v,  Richards, 
100  Mass.  2S2,  233  (as  implying  ob- 
ligation to  pay)  :  McQueen  v.  New,  45 
App.  Dlv.  679,  682,  61  NTS  464  (hold- 
ing that  "account,"  in  Laws  [1892] 
o  688,  requiring  every  person  receiving 
any  property  of  a  corporation  by 
means  of  prohibited  acts  or  deeds  to 
"account  therefor,  merely  means  that 
such  person  shall  be  required  to  ac- 
count In  a  proper  action,  and  does  not 
limit  the  remedy  to  a  eult  in  equity 
for  an  "accounting"). 

[a]  A  gnardlan'a  bond  requiring 
the  icuardian  to  "account  for"  certain 
money  means  that  he  must  pay  over 
such  money  to  the  person  entitled 
thereto,  and  Is  not  satisfied  by  the 
act  of  the  guardian  in  charging  him- 
self with  such  money  In  his  annual 
settlements.  State  v.  Williams,  77  Mo. 
168,  471. 

[b]  *'Aooeut  for  and  par  ovw" 
In  an  officer's  bond  rendering  him 


liable  to  account  for  and  pay  over 
moneys  do  not  create  two  distinct 
grounds  of  liability,  one  to  account 
and  the  other  to  pay  over,  the  account- , 
Ing  being  merely  preliminary  to  the 
payment  Franklin  T,  Klrby,  S6  WIb. 
498,  602. 

[c]  "Moldan  to  aooonnt  for»  means 
not  only  to  'Yender  an  account  of," 
but  "to  DC  responsible  for,"  and  stands 
In  opposition  to  the  right  of  appropria- 
tion for  one's  own  use  and  benefit 
Thomas  v.  Mahan,  4  Me.  618,  620. 

Ed]  "Aooonntod  for,"  in  Rev.  St. 
e  8  I  70,  permitting  a  creditor  not 
presenting  his  claim  within  two  years 
to  subject  property  not  "accounted 
for"  to  the  payment  thereof,  means 
that  the  property  In  question  has  been 
devoted  by  the  executors  to  the  pur- 
poses of  the  proper  and  due  admin- 
istration of  the  estate  In  pursuance  of 
the  will  of  the  deceased,  where  a 
decedent's  property  Is  disposed  of  by 
will,  and  hence,  where  certain  execu- 
tors affixed  an  appraised  value  to  an 
Insufficient  description  which  they  In- 
tended to  represent  certain  land  'which 
testator  haa  owned,  and  aubsequently 
they  conveyed  the  land  to  the  peuties 
entitled  to  take  under  the  will  and 
reported  to  the  court,  they  had  'Ac- 
counted for"  the  land  within  the  mean- 
ing of  the  statute.  Auburn  State 
Bank  v.  Brown.  ITS  Bl.  Ui,  286.  BO 
NE]  144. 

11.  Aeoonati  Oenerally  see  Ac* 
counts  and  Accounting  S  1. 

Action  on  see  Accounts  and  Account- 
ing II  142-211. 

Agency  to  prosecute  and  settle  aee 
Agency  [31  Cyo  1392]. 

Allowance  of,  as  Judlciat  act  see  Judi- 
cial Act  [23  Cyc  1614]. 

Book  account : 
Oenerally  see  Accounts  and  Account- 
ing ii  S,  211-248. 

As: 

Evidence  on  question  of  partner- 
shU>  see  Partnership  -  [80  Cyc 

Included  In  sale  of  going  concern 
see  Sales  [36  Cyc  101]. 

Common-law  action  of  account  nee 
Accounts  and  Accounting  If  11-5S. 

Failure  of  obligee  to  examine,  as  re- 
llevlug  surety  of  liability  see  Prin- 
cipal and  Surety  [82  Cyc  811. 

False  verlHcetlon  of,  as  perjury  eee 
Perjury  [JO  Cyo  1407]. 

Leave  to  file  supplemental,  as  groun^l 
for  continuance  see  Continuances  19 
Cyc  182]. 

Of: 

Charges  or  expenses  by  sheriff  fee 
Sheriffs  and  Constables  [36  Cyc 
1602]. 

Wages  of  seaman,  necessity  of  fur- 
nuhlng  see  Seamen  [36  Cyc  1217]. 
Partnership  see  Partnership  [30  Cyo 
650]. 

Render  see  Accounts  and  Accounting 

M  11-66. 

Rendered  see  Accounts  and  Account- 
ing S  2. 

Stated  see  Accounts  and  Accounting 
9  249  et  seq;  Account  Stated  pen:. 

12.  Furber  v.  Caverlv,  42  N.  if.  74. 
76 ;  Breton  v.  Mockett,  9  Cfa.  X>.  85. 

[a]  guardian  — Where  a  statute 
required  that  guardians  appointed  by- 
will,  before  proceeding  to  act.  should 
give  bond  with  sufficient  sureties,  an^l 
be  "accountable  In  the  same  manner 
is  if  .  .  .  appointed  by  the  Court." 
it  was  held  that  the  word  "account- 
able" as  there  used,  making  testamen- 
tary guardians  subject  to  the  Jurisdic- 
tion of  the  probate  court,  gave  ample 
Jurisdiction  to  such  court  to  remo\-e 
such  officers  from  their  offices  to  the 
same  extent  as  guardians  appointed 
by  the  court  McPhllUps  v.  McPhll- 
llps,  9  R.  I.  636.  689. 

[b]  wiiea  mtUa^ooL-tlM^taok  of 
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o2  money  or  other  personal  property,  coupled 
vith  a  promise  or  obUgation  to  aceioant  for  or 
pay  to  some  person  we  whole  m  some  part 

thereof." 

AOOOTnrTANT.  One  whose  vocation  or  function 
it  is  to  keep  or  adjust  accounts;^*  also  a  person  who 
renders  an  aeeotmt  in  a  particular  ease.**  (Cross 
references.") 

AOOOmrr  book,  a  book  kept  by  a  merchant, 
trader,  meehanie,  or  other  person,  in  which  &om  time 
to  time  are  entravd  the  transactions  of  his  trade  or 


bnsiness.^'    (Cross  references.") 

Aooouirr  oubbent." 

AGOOUKT  IN  BANK.*** 
AOOOUNTIKG.** 

AOOOUirriNa  OFFIOEB.  An  ofBeer  who  may 
lawfiilly  pass  upon  and  allow  a  claim  against  a  ma- 
nioipal  corporation,  opon  the  authority  of  which 
idh)wance  the  comptroller  may  issue  bis  warrant 
upon  the  treasurer." 

AOOOUNT  KENDBB.'* 

AOOOUNT  BENDBBED." 


•  BoU  aftor  u  ladotaMfs  aaai*  It 

Indicates  that  the  indorser  wtll  make 
good  the  amount  of  the  note-  when  It 
becomes  due  and  payable,  without  sub- 
jecting the  payee  to  a  previous  de- 
mand on  the  maker.  Furber  v.  Caverly, 
41  N.  H.  74,  76. 

[c]  Srentaallr  aeeontitable  see 
Dnnkln  v.  lAwrenoe.  1  Barb.  <N.  T.) 
447.  449. 

[d1  ■Vok  MeonataMa  for  ooateBV 

see  Russell  v.  Erte  R.  Co..  70  N.  J.  L. 
SOS,  814.  69  A  ISO,  67  LRA  4S8,  1 
AnnCas  672. 

lej  'nnthatrt  MOOwtaWUtr."— As 
used  In  a  contract  wherein  one  party 
was  to  act  as  the  bustneas .  represen- 
tative o{  another  It  only  covered  louea 
Irom  errors  of  judgment  made  In 
good  faith.  Gelsse  v.  Franklin.  66 
Conn.  83,  S6,  18  A  14S. 

13:  Bute  V.  Rlebe.  27  Minn.  SIS, 
7  NW  S62 ;  Clark  v.  Newsam,  1  Exch. 
ISl.  -1S8.  See  Com.  v.  Lawless,  101 
Han.  23  (where  the  Instrument  which 
drfoidant  was  chartoed  with  forging 
was  not  an  accountable  receipt,  since 
It  did  not  acknowledge  that  aivthlns 
bad  been  received  which  was  to  be 
accounted  for). 

fa]  Swdk  MO^it  may  1m  In  Xefal 
•nM)  altlunwh  not  In  form,  a  promis- 
sory note.    State  v.  Rleb^  ST  Minn. 

ti€.  217.  7  Nw  ses.  I 

[b1  »sn>r<— Under  atatotes  mak- 
Iw  acconncable  recelptv  the  subject 
of  twwTTt  the  toUowinv  Instntnunts 
have  been  held  to  be  accountable  re- 
ceipts: (1)  A  bank  pasv-book.  Reff. 
V.  Moody,  S  Cox  €•  C.  166 ;  Reg.  v. 
Boaltb,  »  Cca  C.  C.  162.    (2>  A  pawn- 


broker's ticket  Reg.  v.  Pltchle.  7  Cox 
C.  C.  257.  (2)  A  document,  in  sub- 
Btance  a  receipt,  and  purporting  to 
transfer  grain  In  a  warehous&  Reg. 
V.  Pries,  6  Cox  C.  C.  166.  (4)  De- 
livery note  entitling  one  to  goods  In 
hands  of  carrier  on  payment  of 
charges.  Reg.  v.  Melgh,  7  Cox  C.  C 
401.  ( S )  A  statement  of  account, 
such  as  Is  received  by  a  bank  from 
other  banks  having  business  connec- 
tions with  It,  and  containing  an  ac- 
knowledgment of  the  receipt  of  money 
to  be  accounted  for.  Ex  p.  Debaun. 
4  Montr.  Q.  a  146. 

The  following  Instruments  have  been 
held  not  to  be  accountable  receipts : 
(6)  Receipt  in  full  of  all  donands. 
Com.  T.  Talbot.  2  Allen  (Mass.)  161, 
169.  (7)  A  clearance  certincate  from 
one  branch  of  a  friendly  socle^  to 
another.  Reg.  v.  French,  X>.  B.  1 
C.  C.  217.  (8)  A  railway  scrip  certifi- 
cate. Reg.  v.  West,  2  C.  &  K.  486, 
61  ECL  496.  (9)  An  Instrument  read- 
ing "Boston,  August  16th,  1868.  Rec'd 
of  Wm,  J.  Dale,  surgeon  general  of 
Mass..  my  discharge  and  check  No. 
6979  for  |106.  George  P.  GUI.  Wit- 
ness, Fred.  P.  Cnttlng,"  since  this  did 
not  acknowledge  that  aivthlns  had 
been  received  to  ■t>e  accountw  for. 
Com.  T.  Lawless,  101  Masa.  88. 

14.    Abbott  L.  D. 

fa]    BavUtfi  BllSa  of  SaM  Aot— 

(1)  The  grantor  of  a  bill  of  sale  was 
described  In  the  affidavit  filed  mider 
the  Bills  of  Sale  Act,  as  an  account- 
ant, when  he  was  In  fact  a  clerk  In 
the  accountant's  department  of  a  rail- 
road, but  In  his  leisure  times  was 


oecaslonally    employed    to  balance 
tradesmen's  books;  It  was  held' that 
this  was  an  insufllclent  description. 
Larchin    v.    North    Western  Deposit 
Bank,  X«  R.  10  Bxch.  64.     (2)  But 
such  a  description  of  a  clerk  of  an 
accountant  who  sometimes  did  busi- 
ness on  his  own  account  was  held 
sufficient.    BrigEB  v.  Boss,  !<,  R.  I  Q. 
B.  268. 
15.   Burrin  L.  D. 
is.  Aoooimtantt 
Appointment  of  board  to  apportion  In- 
debtedness  on   division  of  oonntjr 
see  Counties  [11  Cyo  US]. 
Fees  taxable  as  costs  see  Costa  [11 
Cyc  1041. 
IT.    Bouvler  L.  D. 
IB.   Aooonnt  book: 
Admissibility  In  evidence  ae«  EMdence 

[17  Cyc  368.  372]. 
As  subject  of  larceny  see  Larceny  Xt% 
Cyc  16]. 

Bntrles  In,  as  evidence  see  Bvlaeno» 

[17  Cyc  366], 
Forgery  of  see  Forgery  [19  Cyo  1386]. 
Production  and  inspection  of  see  Di». 

coverr  [14  Cyc  369], 

19.  See  Accounts  and  Acoonnttng 
14. 

ao.   See  Bank  Aooount  [S  Cye  tl6]. 

ai.  See  Accounts  and  Aoconntlng 
I  11  et  seq ;  66  et  swi. 

SB.  Hanek  v.  State.  46  Oh.  BL  489. 
443.  14  NB  02  (construing  Rev.  St 

! 7075).   See  also  Brunaugh  v.  State. 
72  Ind.  483,  491,  90  NB  1019. 
99.   See  Accounts  and  Accounting 
If  11-66.  ' 

24.  Sea  Accounts  and  Accotmting 
I  2. 
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a.  Necessity  for  Assent  [H  262-264]  p  684 

(1)  Meeting  of  Minds  in  General  [$  262]  p  684 

(2)  Striking  Balance  and  Admission  of  Correctness  [4  263]  p  685 

(3)  KnowUdge  of  Facts  [5  264]  p  686 

b.  Admission  of  Uability  [U  265-267]  p  686 

(1)  In  General  [$  265]  p  686 

(2)  Involuntary  Admissions;  Duress;  Fraud  [J  266]  p  686 

(3)  Certainty  as  to  Amount  [$  267]  p  687 
C.  Su$ciency_  of  Assent  [$  268]  p  687 

d.  Particular  Circumstances  Showing  Assent  [5$  269-300]  p  688 

(1)  Actual  Striking  or  Admission  of  Balance  [$  269]  p  688 

(2)  Payment  and  Acceptance       270-271]  p  689 

(a)  Payment  of  Balance  [$  270]  p  689 

(b)  Part  Payment      271]  p  689 

(3)  Claiming  Balance  [$  272]  p  689,  ' 

(4)  Promising  to  Pay  Account  Received  [§  273]  p  690 

(5)  Objection  to  One  Item  Only  [$  274]  p  690 

(6)  Giving  Evidence  of  Indebtedness  [$  275]  p  690 

(7)  Retention  of  Rendered  Account  without  Objection        276-300]  p  691 

(a)  Presumption  of  Assent  to  Correctness        276-277]  p  691 

aa.  In  General  [(  276]  p  691 

bb.  Rebuttal  of  Preeumpiion      277]  p  602 

(b)  Rendition  of  Account  [H  278-281]  p  693 

aa.  Necessity  for  Rendition  [$  278]  p  ^3 
bb.  To  Whom  Account  Must  Be  Rendered      279]  p  693 
'     cc.  Manner  of  Rendition  [$  280]  p  693 
dd.  Purpose  of  Rendition      281]  p  693 
(e)  Form  of  Account  Rendered  [H  282-283]  p  693 
aa.  In  General      282]  p  693 
bb.  Pass  Boohs  [$  283]  p  694 

(d)  Aequieseenee  in  Aecount  Rendered        284-287]  p  604 

aa.  Necessity  for  Acquiescence  [$  284]  p  694 

bb.  Sufficiency  of   Acquiescence  [$$  285-287]  p  694 

(aa)  In  General  [$  285]  p  694 
.  (bb)  Time  of  Retention  of  Account       286]  p  695 

(cc)   Sufficiency  of  Objections  to  Account  Rendered  [5  287]  p  695 

(e)  Basis  of  Account  Stated  [H  288-291]  p  695 

aa.  Past  Transactions  and  Subsisting  Liability       288]  p  695 

bb.  Claim  Subject  to  Special  Contract  [$  289]  p  696 

cc.  Claim  for  Damages  [$  290]  p  696 

dd.  Claim  on  Quantum  Meruit       291]  p  696 

(f)  Against  and  between  Whom  Aecount  May  Become  Stated  by  Acquiescence 

m  292-300]  p  696 
aa.  General  Rule  as  to  Merchants      292]  p  696 
bb.  As  against  Assignor  for  Creditors       293]  p  696 
cc.  4*  against  Corporations  [$  294]  p  696 
dd.  As  between  Attorney  and  Client  [$  295]  p  696 
'  ee.  As  between  Executor  or  Administrator  and  Creditor  or  Distributes 

[5  296]  p  696 
ff.  As  between  Husband  and  Wife  [$  297>  p  697 
-  eg.  As  between  Partners  [$  298]  p  697  . 
hh.  As  between  Principal  or  Customer  and  Agent  or  Factor  or  Broker 
[$  299]  p  697 
ii.  As  between  Tenants  in  Common      300]  p  697 
d.  Promise  to  Pay  Account  \_H  301-304]  p  697 
y  &.  In  General  [$  301]  p  697 

b.  Conditional  Promise  [$  302]  p  698 
C.  Promise  to  Pay  in  Future      303]  p  698 

d.  Consideration  [$  304]  p  698 

7.  Basis  of  Account  Stated  [U  305-313]  p  699 

a.  Necessity  for  Subsisting  Debt  [i  305]  p  699 

b.  Nature  of  Debt  [H  306-309]  p  700 

(1)  In  General  [$  306]  p700 

(2)  Contingent  Claims  [$  307]  p  700 

(3)  Unliquidated  Damages  [$  308]  p  700 

(4)  Balance  Struck  on  Specialty     309]  p  700 

e.  Necessity  for  Mutwa  or  Cross  Demands  [$  310]  p  700 
d.  Illegal  Demands  [f  311]  p  701 
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e.  Unenforceable  Demands  [H  312-313]  p  701 

(1)  In  General  [$  312]  p  701 

(2)  Demands  within  Statute  of  Frauds  [$  313]  p  701 

8.  By,  against,  and  between  Whom  Account  May  Be  Stated  m  314-327]  p  702 

a.  In  General     314]  p  702 

b.  Joint  Debtor  or  Creditor      315]  p  702 

c  Agents  or  Third  Persons  [M  316-319]  p  702 

(1)  Jrt  General  [4  316]  p  702 

(2)  Arbitrators     317]  p  702 

(3)  Persons  Selected  to  Prepare  a  Statement  of  Accounts  [$  313]  p  7€3 

(4)  Admissions  to  Third  Persons  [4  319]  p  703 

d.  Attorrwy  and  Client  [$  320]  p  703 

e.  Corporations  [4  321]  p  703 

f.  Executors  and  Administrators  [f  322]  p  703 

g.  Factor  or  Broker  and  Principal  or  Customer  [(  323]  p  704 

h.  Husband  and  Wife  [%  324]  p*  704 
i  Partners  [4$  325-326]  p  704 

(1)  Account  Stated  as  between  Partners  [4  325]  p  704 

(2)  Account  Stated  as  between  Firm  and  Others  [4  326]  p  704 
j.  Public  OfJiceTs  [4  327]  p  704 

0.  Time  of  Stating  Account  [$  328]  p  704 

B.  Operation  and  Efect  [4$  329-334]  p  705 

L  In  General  [4  320]  p  706 

2.  As  Prima  Facie  Evidence  of  Correctness  [4  330]  p  705 

3.  Aa  New  Promise  Altering  Charaeter  of  Original  Debt  [4f  331-^]  p  705 

a.  In  General  [4  331]  p  705  i 

b.  Right  to  Sue  on  Original  Debt  [4  332]  p  707 

4.  Scope  of  Account;  Matters  Included     333]  p  708 

5.  Waiver  of  Account  Stated  [4  334]  p  709 

C.  Impeachment  [44  335-376]  p  709 

1.  General  Rules  [4  335]  p  709 

2.  Character  of  Account  [$  336]  p  711 

3.  Character  of  Mistake  [44  337-341]  p  711 

a.  In  General  [4  337]  p  711 

b.  Accident  or  Design  [4  338]  p  712 
e.  Mutuality  of  Mistake  [4  339]  p  712 

d.  Materiality  of  Mistake  [4  340]  p  712 

e.  Mistake  of  Law  [4  341]  p  712 

4.  Matters  Precluding  Impeachment  [4$  34:^^}  p  712 

a.  Estoppel  [4  342]  p  712 

b.  Obligatory  Agreement;  Compromise  and  Settlement  [i  ^43]  p  712 
e.  Settlement  and  Payment  [4  344]  p  712^ 

A  Surrender  of  Vouchers  [4  345]  p  713 

e.  Destruction  of  Account  Books  [4  346]  p  713 

f.  Death  of  Party  [4  347]  p  713  • 

e.  Taking  Securities  on  Settlement  [$  348]  p  713 
b.  Release      349]  p  713 

i.  Lapse  of  Time;  Laches  [44  350-353]  p  713 

(1)  General  Rules  [4  350]  p  713 

(2)  Effect  on  Right  to  Open  Account  [4  351]  p  714 

(3)  Effect  on  Right  to  Surcharge  or  Falsify  Account  [4  352]  p  714 

(4)  Knowledge  of  Fraud  or  Mistake;  Negligence  [J  353]  p  714 

5.  Who  May  Impeach  [4  364]  p  715 

6.  Remedy  [44  355-357]  p  715 

a.  At  Law  [44  355-356]  p  715 

(1)  Direct  Attack  [}  355]  p  715 

(2)  Collateral  Attack  [4  356]  p715 

b.  In  Equity  [4  357]  p  716 

7.  Pleading  [44  358-366]  p  716 

a.  Bill  OT  Complaint  [44  358-363]  p  716 

(1)  Allegation  of  Fraud  or  Mistake  [44  358-360]  p  716 

(a)  General  RuU  [4  358]  p  716 

(b)  Application  of  Rule  to  Answer  or  Cross  Complaint  [4  359]  p  717 

(c)  Necessity  of  Direct  Averment  of  Fraud  or  Mistake  [4  360]  p  717 

(2)  Allegation  Excusing  Apparent  Laches  [4  361]  p  717 

(3)  Offer  to  Do  Equity  [4  362]  p  717 

(4)  Prayer  [4  363]  p  717 

b.  Plea  or  Answer  [(  364]  p  717  1 
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e.  Reply  [(365]  p  718 

d.  Amendment      366]  p  718 

8.  Issues,  Proof,  and  Variance  [$$  367-368]  p  718 

a.  In  General  [$  367]  J>  718 

b.  Impeachment  of  Account  under  Geiural  Issue  or  General  Denial  [i  368]  p  718 

9.  Evidence       369-371]  p  719 

a.  In  General     369]  p  719 

b.  Burdm  of  Proof  U  370]  p  719 

&  Su$eUney  [$  371]  p  720  , 
10.  Opening,  Surdiarging,  and  Falsifying  [%%  372^376]  p  721 

a.  Terms  Distinguished  [$  372]  p  721 

b.  Opening  Account  [$  373]  p  721 

e.  Surcharging  and  Falsifying  Account  [$$  374-376]  p  721 

(1)  In  General  [i  374].  p  721 

(2)  Agreement  as  to  Correction  U  375]  p  721 

(3)  Correction  on  Both  Sides  H  376]  p  722 
D.  Action  on  Account  Stated  [H  377-406]  p  722 

1.  Form  of  Action  [$  377]  P  722 

2.  Conditions  Precedent     378]  p  722 

3.  Time  to  Sue  \i  379]  p  722 

4.  Parties  [$  380]  p  722 

5.  Pleading  [H  381-396]  p  722 

a.  Declaration  or  Complaint  [H  381-390]  p  722 

(1)  In  General  [$  381]  p  722  . 

(2)  Particular  AUegations  [H  382-389]  p  723  - 

(a)  Assent        382-383]  p  723 

as.  In  General  [$  382]  p  723 

bb.  Retention  of  Account  without  Objection  H  383]  p  723 

(b)  Promise  to  Pay        384-385]  p  723 

aa.  In  General  [5  384]  p  723 

bb.  Express  Promise  Different  from  That  Implied  by  Law  [$  386]  p  723 

(c)  Time  of  Accounting  [$  386]  p  724 

(d)  Subject  Matter  of  Original  Debt  [$  387]  p  724 

(e)  Parties  [$  388]  p  724 

(f)  Breach  of  Promise  to  Pay  [$  389]  p  724 

(3)  Joinder  of  Counts  [$  390]  p  724  ^ 

b.  Plea  or  Answer  [H  391-393]  p  725 

(1)  In  General  [J  301]  p  725 

(2)  Inconsistent  Defenses  [$  392]  p  725 

(3)  Duplicity  [(  393]  p  725 

e.  Replication  or  Reply      394]  p  725 

d.  Amendment  [5  395]  p  725 

e.  Bill  of  Particulars;  Copy  of  Account  [J  396]  p  725 

6.  Issues,  Proof,  and  Variance      397]  p  726 

7.  Evidencfi  [$$  398-402]  p  727 

a.  Burden  of  Proof;  Presumptions  [$  398]  p  727 

b.  Admissibility  [H  399-400]  p  727 

(1)  In  General  [$  399]  p  727 

(2)  Evidence  Opposed  to  Stated  Account  [\  400]  p  728 
e.  Weight  and  Sufficiency  f$$  401-402]  p  728 

(1)  In  General  [$  401]  p  728 

(2)  Evidence  of  Original  Itenta  of  Account  [$  402]  p  729 

8.  Trial  [H  403-405]  p  729 

a.  Questions  of  Law  and  of  Fact  [$J  403-404]  p  729 

(lyin  General  [5  403]  p  729 

(2)  Implied  Assent  to  Correctness  of  Account  Rendered;  Time  for  Objection  [)404]  p  729 

b.  Instructions  [$  405]  p  730 

9.  Judgment  [$  406]  p  730 

Abfttemsnt  aitd  nrtval  n*  AlMtRBMit  aafl  Bvvtm  [l 

Cye  10]. 
Account: 

Assignment  of  see  A— igwmMif  J4  Cyc  16]. 
Inspection  of  «ee  Dlrcomr  [14  Cyc  3S9J. 
Mortgage  of  see  OlMttal  ICortyMM  [6  Cyc  980], 
Overpayment  of  see   V«7in«it  [30  Cyc  1320]. 
Payment  on,  application  of  see  VannMit  [30  Cyc 
1244]. 

Production  of  see  DlsooT«rT*n4  Cyc  3691. 
Account  book  as  evidence  see  BrUnws  [1?  Cyc  365, 
.  4801. 

Aeootintlnr  by: 

Administrator  see  ■zsomton  aad  AOadBSMratois  [18 

Cyo  2104]. 
Afmt  BM  Ac«M7  [SI  Cro  1470], 


Accounting  by: — Continued 
Assignee: 

In  bankruptcy  see  Baaknptey. 

In  Insolvency  proceedings  see  baolVMor  tM  Cye 

1804]. 

Under  voluntary  assignment  for  creditors  see  As- 
signments for  Bsnsfit  of  Cteedltocs  [4  Cyc  tii'i. 
Attorney  see  Atti»»«r  and  Olleat  [4  Cyo  989], 
Broker  see  Br^ssa. 

Committee  of  Insane  person  see  Ihmbs  VarsoBS  I2X 

Cye  11491. 

Corporate  officer  see  Oorposattosa  [10  Cyc  736,  903] 

and  cross  references  thereunder. 
Elxecutor  see  Sneston  aad  AdadBtatraten  [18  Cyc 

1104]. 

Factor  see  Tastors  [19  Cyo  214,  144]^ 
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Accounting  by : — Contloued 

Ouardlan :  / 

Oenerally  see  ChurdlAtt  and  w»rd  [21  Cyc  1501. 

Of  Insane  person  see  Xnaane  Persoiis  [22  Cyc  114S]. 
Insurance  agent  see  IBnuKUOs  U2  Cyc  14371. 
Jolat  adventurer  see  Joint  AdT«ntar«s  [23  Cyc  461]. 
Licensee  of  patent  see  Vatants  [30  Cyc  965]. 
Master  of  vessel  to  owner  «ee  Bhlpptiiff  [S6  Cyc  123]. 
JAaster  to  servant  see  Master  aiu  fenvant. 
Mortgagee: 

Of  personalty  see  OhatM  XortffatM  [7  Cyc  90], 
Of  realty  see  MortmrM  [27  Cyc  1886]. 

INirtner  see  VartMnnq^  [30  Cyc  334]. 

Personal  representative  see  KMonton  anA  AOndBla- 
tratora  [18  Cyc  1104]. 

Pledgee  see  Fleogss  [31  Cyc  826]. 

Principal  see  Agemoy  [31  Cyo  IfiSl].  ^ 

Public  officer  see  Oflloen  [29  Cyc  1437]  and  oross 
references  thereunder. 

Receiver  see  Keoalvers  [34  Cyc  450]  and  cross  refer- 
ences thereunder. 

Surety  see  Prlnolpal  a«A  Surety  [32  Cyc  2431. 

Tenant  in  common  see  Toumer  in  ikmmom  [38  Cyc 
75]. 

Trustee: 

GeneraUr  see  Tnurta  [89  Cyc  464]. 


Accounting  by: — Continued  ^ 
Trustee : — Continued 

In  bankrupcoy  see  Bankroptqr* 

In  Insolvency  proceedings  see  baolTMm  [2S  C^c 

1304]. 

Under  voluntary  assignment  for  creditors  see 
AasUpunents  for  BsmM  of  OMUton  [4  Cyc 

2461. 

Accounting  for  infringement  of: 

Copyright  see  Oopyright  [9  Cyc  968]. 

Patent  see  Fatsnis  -{30  Cyc  1048]. 

Trade-mark   or  trade-name  see  Tzada-MUn  aad 
Trade-VaUM  [38  Cyc  908]. 
Bill  of  particulars  of  account  see  awaafling  [31  Cye  5CB]. 
Book  of  uecount  as  evidence  see  XvUaBM  |17  Cye  865, 

480]. 

Deposit  In  court  see  S«poBits  1b  Oouzt. 

Interest  on  account  see  ZatOTsst. 

Jurisdiction  of  particular  courts  see  Ooarta  [11  Cyo  76S, 

771]-  JwtlDsa  of  tka  P«aoa  [24  Cyo  4401. 
Limitation  of  action  see  Einltathns  of  Aeuoau  [25  Cyc 

963]. 

Reference  in  action  involving  account  see  Befacraoss 

[34  Cyc  780,  789,  846J. 
Res  Judicata  see  JttdgaMBts  [23  Cyc  1106.  1215]. 
Right  to  trial  by  ivuey  see  JdxIm  [24  Cyc  114], 


I.  TERMINOLOOT 


[$  1]  A.  Account^ — 1.  Oenerally.  Theterm^ac- 
count"  is  a  word  of  wide  and  varied  signification.^ 
While  it  has  been  said  that  the  term  has  no  very 
clearly,  defined  legal  meaning/  it  is  commonly 
used  in  a  commercial  sense  in  two  ways,  namely: 
(1)  To  indicate  the  demand  or  claim  or  r^ht  of 
action  for  the  balance  which  appears  to  be  due  upon 
the  statement  of  the  items/  in  which  sense  an  ac- 
count is  a  mere  incorporeal  right  to  a  certain  sum 
Or  to  the  collection  of  a  debt;"  and  (2)  to  indicate  a 
detailed  statement  of  the  items  of  such  claim  or 
demand  i^owing  debits  and  credits,  and  the  balance 
due.  In  this  latter  aaiafi  therefore  an  account  may 


be  defined  as  a  detailed  statement  of  items  of  debit 
and  credit  arising  out  of  contract  or  some  fidueiaiy 
relation.*  To  constitute  an  account,  there  must  be 
a  detailed  statement  of  the  various  items,^  and  there 
must  be  something  which  will  furnish  to  the  person 
having  a  right  thereto  information  which  will  enable 
him  to  make  some  reasonable  test  of  its  accuracy 
and  honesty."  It  is  accordingly  insufficient  merely  to 
state  a  general  balance."  The  particular  mode  of 
keeping  the  account,  whether  on  books  or  loo  so 
scraps  of  paper,  or  without  any  written  chaises,  or 
whether  it  is  all  kept  in  one  shape  or  in  different 
f«nnS|  is,  unimportant.*'   The  primary  ides  of  ae* 


1.  OoBtlnnou  aooout  see  Limita- 
tions of  Actions  [26  Cyc  1118]. 

Jast  and  teas  aooonnt  see  Me- 
chanics' Liens.  , 

l^ong  wfiooumt-  see  Btferences  [34 
Cyc  780], 

Meroliants'  aoconnts  see  Limita- 
tions of  Actions  [25  Cyc  1045]. 

a.  Southern  Kan.  R.  Co.  v.  Qould, 
44  Kan.  68,  24  P  362:  Moran  v. 
Bbey,  39  Mont.  517,  618.  104  P  622 

tclt  Cyc]  ;  Dowdney  v.  Volkenlng,  87 
J.  T.  Super.  313.  318 ;  Van  Orden  v. 
Tllden,  IS  Daly  (N.  T.)  396. 

[a]  Derivatian. — Lexicographers  de- 
fine the  word  as  coming  from  the 
Latin  "computare,"  which  In  the  pri- 
mary sense  means  "to  cleanse,"  "to 
prune,"  and  figuratively  "to  adjust." 
"settle,"  etc.  Madison  County  v.  Col- 
lier, (Mlsa.)  30  S  610,  611. 

3.  Morrisette  v.  Wood.  128  Ala.  505. 
30  S  630  :  Watson  v.  Penn,  108  Ind. 
21,  8  NR  636,  68  AnfR  26:  Nelson  v. 
Posey  County,  106  Ind.  287,  4  NE 
703.  But  see  Bruce  v.  Burdet,  1  J. 
J.  Marsh.  <Ky.>  80,  82  <where  the 
court  said,  with  reference  to  a  sale 
of  goodB  consigned,  that  an  "account" 
Is  a  mercantile  term  having  an  ap- 
propriate technical  Import). 

[a]  It  baa  no  Inflexibw  taoluilcal 
leaning.— Preston  Nat.  Bank  v. 
George  T.  Smith  Middlings  Purifier 
Co.,   102  Mich.    462,  60  NW  981. 

[b]  "In  Its  most  gsasral  meanlitf 
(an  account]  Is  a  reckoning  or  state- 
ment of  items  or  details."  Van  Orden 
v.  Tllden,  13  Daly  (N.  T.)  396.  397. 

4.  Southern  Kansaa  R  Co.  v. 
Gould,  44  Kan.  68,  24  P  863:  Abbott 
L.  D. 

B.  Preston  Nat  Bank  v.  GMrge  T. 
Smith  Middlings  Purifier  Ca,  84  Mloh. 
864,  47  NW  602.  r 

g[a]  la  tiila  aaaaa  it  liaa  no  taa- 
bla  aAtl^,  and  neither  the  thing 
lelf  nor  any  evidence  of  4t  Is  capa- 
ble of  delhrwy.  It  exists  only  In 
contemplation  of  law,  and  Is  trans- 
ferred only  by  assignment  Preston 
Nat.  Bank  v.  George  T.  Smith  Mid- 
dlings Purifier  Co.,  84  Mich.  364,  47 
NW  602. 

6.  Morrisette  v.  Wood,  128  Ala.  506^ 
607,  SO  S  630;  TbUlman  v.  Shadrick. 


69  Md.  628.  631,  16  A  188:  McWlI- 
llams  V.  Allan,  46  Mo.  678,  674.  See 
also  Furgeon  v;  Cote,  88  Me.  108,  33 
A  787. 

[a]  Other  deflnltioiis^d)  "A  de- 
tailed statement  of  the  mutual  de- 
mands In  the  nature  of  debt  and  credit 
between  parties,  arising  out  of  contract 
or  some  fiduciary  relation."  Bouvler 
L.  D.  [quot  Preston  Nat.  Bank  v. 
George  T.  Smith  Middlings  Purifier  Co., 
102  Mich.  462,  467,  60  NW  981,  and 
cit  Ittner  v.  St.  Louis  Exposition,  etc.. 
Assoc..  97  Mo.  661,  667,  11  SW  68  : 
McWIlllams  V.  Allan,  45  Mo.  673  :  Gale 
v.  Drake,  61  N.  H.  78].  <2)  "A  reg- 
istry of  pecuniary  transactions ;  a 
written  or  printed  statement  of  busi- 
ness dealings,  of  debts  and  credits,  and 
also  of  other  things  subjected  to  a 
reckoning  or  review."  Webster  D. 
[quot  Preston  Nat.  Bank  v.  George  T. 
Smith  MlddlUigs  Purifier  Co.,  102  Mich. 
462,  467,  60  NW  981].  (3)  "An  entry 
In  a  book  or  on  paper,  of  things 
bought  or  sold,  of  payments,  eervlces, 
Ac,  including  the  names  of  the  parties 
to  the  transaction,  date,  and  price  or 
value  of  the  thing."  Webster  D.  [quot 
FItler  V.  Com.,  31  Pa.  406,  408J.  And 
see  Dowdney  v.  Volkenlng,  37  N.  T. 
Super.  313.  (4)  "A  list  or  catalogue 
of  Items,  whether  of  debts  or  credits." 
Rensselaer  Glass  Factory  Co.  v.  Reld, 
5  Cow.  (N.  T.)  687,  693  [quot  Nelson 
V.  Posey  County,  106  Ind.  287,  288, 
4  NE  708 ;  Theobald  v.  Stinson,  38 
Me.  149,  152].  (6)  "A  computation 
or  statement  of  debts  and  credits  aris- 
ing out  of  personal  property  bought 
or  B0I4,  services  rendered,  material 
furnished,  and  the  use  of  property 
hired  and  returned."  McMaster  v. 
Booth.  4  HowPr  (N.  T.)  427,  428,  3 
CodeRep  11.  (6)  "A  sum  stated  on 
paper :  a  registry  of  a  debt  or  credit ; 
an  entry  In  a  book  of  things  bought 
or  sold,  of  payments,  services,  ftc." 
Theobald  v.  Stinson,  38  Me.  149,  153. 
(7)  "A  formal  statement  in"  detail  of 
the  transactions  between  two  named 
parties,  made  contemporaneously  with 
the  transactions  themselves."  Richard- 
son V.  Wlngate,  1  Oh.  Dec  (Reprint) 
47B,  479.  10  WestLJ  145.  (8)  'A.  list 
or  statement  of  "(mnTT  transactions. 


such  as  payments,  purchases,  sales, 
debts,  credits,  etc..  In  most  cases  show- 
ing a  balance  or  result  of  comparlBon 
between  items  of  an  opposite  nature, 
e.  g.,  receilpts  and  payments,"  Purvis 
V.  Kroner,  18  Or.  414,  416,  23  P  260, 
261.  (9)  "In  the  ordinary  and  popular 
understanding  .  .  ,  that  statement 
.of  mutual  demands,  In  the  nature  of 
debt  and  credit  which  arise  out  of 
contracts  and  dealings  between  parties, 
and  the  Items  of  which  are  entered 
from  time  to  time  In  the  tmoks  com- 
monly known  as  account  books."  Gale 
V.  Drake.  61  N.  H.  78.  84.  (10)  As 
resards  fiduciaries,  "a  statement  of  the 
receipts  and  payments  of  an  executor, 
administrator .  or  otiier  trustee  of  thv 
estate  confided  to  him."  Meraereau  v. 
Bennet,  62  Misc.  866,  869,  116  NTS 
20. 

7.  Moyes  v.  Hosenbaum.  98  IlL  A. 
7 ;  Fred  W.  Wolfe  Co.  v.  Salem,  33 
III.  A.  614. 

[a]  An  Ittnrirrfl  aoooont  Is  one 
which  states  the  Items  making  up  the 
aggregate.  State  v.  Smith,  89  Mo. 
408.  14  SW  667. 

8.  Moyes  v.  Rosenbaum,  98  111.  A. 
7 :  Fred  W.  Wolfe  Co.  v,  Salem.  33 
111.  A  614. 

9.  ThUlman  v.  Shadrick,  69  Md. 
528,  16  A  138  ;  Oraves/v.  Pierce,  63  Mo. 
423 ;  McWmiams  v.  Allan,  45  Mo.  S73. 

[a]  Aooonnt  and  halawoe  dlsttn- 
gmuMd. — "There  Is  a  broad  distinc- 
tion'between  an  account  and  the  mere 
balance  of  an  account — resembling  the 
distinction  In  logic  between  the  prem- 
ises of  an  argument  and  the  con- 
clusions drawn  therefrom.  A  balance 
Is  but  the  conclusion  or  result  of  the 
debit  and  credit  sides  of  an  account 
It  implies  mutual  dealings,  and  the 
existence  of  debt  and  credit  without 
which  there  could  be  no  balance."  Mc- 
WIlllams v.  Allan,  45  Mo.  673,  674. 
And  see  Morrisette  v.  Wood,  128  Ala. 
606,  30  S  630. 

la  Millet  V.  Bradbury,  109  Cal. 
170,  41  P  866. 

[a]  Any  note  or  written  memo- 
randum, even  on  a  looBO  sheet  of 
paper,  if  made  at  the  time  the  articles 
are  furnished  by  a  landlord  to  his 
tenan^  Is  a  ^Mmcient^'?iM:(»»jnt"  to 
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count,  eompatatio,  is  some  matter  of  debit  and  eredit, 
and  it  implies  that  one  is  responsible  to  another  on 
the  score  either  of  contract  or  of  some  fiduciary 
relation  of  a  public  or  private  nature,  created  by 
hv  or  otherwise,"  and  accordingly  the  term  "ac- 
count" does  not  include  a  claim  sounding  in  tort.^" 
An  account  is  not  necessarily  restricted,  however,  to 
several  distinct  items  ;^  nor  is  it  the  less  an  account 
that  all  the  items  of  charge  are  by  one  person  against 
another,  instead  of  being  a  staten^bnt  ^f  mutual 
demand  of  debit -ai^  credit,  provided  the  charges 
anse  out  of  contract,  express  or  implied,  or  from 
Bome  duty  imposed  by  law.^* 

2]  2.  Accon^t  Bandered."  An  account  ren- 
dered is  one  vhich  is  drawn  up  in  form  and  delivered 
by  the  creditor  to  the  debtor  as  an  exhibition  of  the 


former 's  demand."  An  account  is ' '  rendered ' '  wlien 
it  is  presented  to  the  debtor and  it  is  none  the 
less  an  account  because  it  starts  with  a  balance 
claimed,  and  does  not  consist  of  distinct  items."  An 
account  rendered  becomes  an  account  stated  when 
it  is  assented  to  by  the  debtor,  either  expressly  or 
by  impHcation."  Until  that  time  it  is  binding  on 
neither  party,^  although  it  may  constitute  strong 
evidence  of  the  correctness  of  the  account  as  against 
the  party  rendering  it.** 

3]  S.  Book  Aeconnt.  In  law  the  term  "book 
account"  has  a  well  settled  meaning."  It  is  a  de- 
tailed statement,  kept  in  a  book,  in  the  nature  of 
debit  and  credit,  arising  out  of  contract  or  some 
fiduciary  relation."  To  eofistitnte  a  book  account 
the  account  must:    (1)  Be  kept  in  a  book;"  (2) 


entitle  the  landlord  to  a  lien.  Irwin 
T.  Jordan,  7  Humphr.  (Teon.)  167. 

II.  Ala.— Morrlsette  v.  Wood,  128 
Ala.  505.  80  S  C80. 

Cal.— Millet  v.  Bradbury.  109  Cal. 
ITO.  41  P  665. 

Colo. — DoDlejr  T.  Bailey,  48  Colo. 
)T3,  110  P  66. 

III.  — State  V.  nilnolB  Cent.  R.  Co., 
tii  ni.  188,  92  NB  814. 

Ind. — ^Watson  v.  Penn,  108  Ind.  21, 
t  NE  686,  68  AmR  26;  Nelson  v. 
POMjr  County,   106   Ind.    287.   4  NE 

loa. 

Ey. — ^Bmoe  v.  Burdet,  1  J.  J.  Marah. 

80. 

Blass.— Whitwell  v.  Wlllard,  1  Mete. 
2K. 

Miss. — Madison  County  v.  Collier,  79 
Uba.  820.  80  S  610. 

Ho. — Ittner  v.  St.  Louis  Exposition, 
etc..  Assoc..  97  Mo.  661,  11  SW  68; 
McWIIliams  V.  Allan.  46  Mo.  67S ; 
Kneisley  Lumber  Co.  v.  Edward  B. 
Stoddard  Ca,  118  Mo.  A.  806,  88  SW 
774  [cit  iSrcl. 

H.  T.— Calvin  v.  Broo^m,  119  N. 
T.  «80,  IS  NE  741  [aff  6  NYS  768  (all 

8  NTS  2U  ]  ;  Hantaan  v.  Brooklyn, 
119  N.  T.  1S6.  28  XB741  [alt  62  Hun 
CIS,  6  KYS  6781 ;  PulItMT  v.  New 
York,  48  App.  Div.  6.  62  KT8  S87 ; 
People  v.  Peck,  67  HowPr  SIB  [aff  77 
N.  T.  680].  See  however  Barclay  v. 
Rensselaer,  etc.,  R.  Ca,  27  Hun  616 : 
Badger  v.  Gllroy,  21  Misc.  466,  47  NTS 
(S9  (Where  it  Is  said  that  the  term 
"account"  applies  to  almost  every 
claim  which  consists  ot  several  Items)  ; 
Rensselaer  Glass  Factory  v.  Reld,  5 
Cow.  687,  593  (where  It  la  said  that 
'Anything  may  enter  loto  an  ac- 
count" > , 

S.  D. — Ewart  v.  KaaB,  17  S.  D.  220, 
95  NW  915 ;  Betcher  v.  Grant  County, 

9  S.  D.  82,  68  NW  168. 

Wis. — Strlngham  v.  Winnebago 
County,  24  Wis.  594. 

[a]  Bank  aooonnt— (1)  A  contract 
of  dissolution  of  a  partnership  by 
vhlch  one  partner  sold  to  the  other 
all  his  Interest  in  the  store,  with  all 
the  "accounts  due,"  has  heen  con- 
strued to  include  the  balance  standing 
to  the  credit  of  the  firm  in  the  firm's 
bank  account.  Burress  v.  Blair,  61 
Mo.  183.  (2)  On  the  other  hand,  it 
has  been  held  that  a  bequest  of  ''all 
my  accounts"  cannot  be  construed  to 
pass  a  deposit  In  a  savings  bank. 
Gale  V.  Drake,  51  N.  H.  78.  (8) 
And  a  bequest  of  a  store,  and  its 
buabiess,  together  with  all  accounts, 
ciairaa,  and  debts  due  to  testator  and 
growing  out  at  the  business,  does  not 
embrace  deposits  In  bank.  Wyatt  v. 
Harris,  66  W.  Va.  667,  66  SB  1016. 

[b]  Br— oh  of  oontraot^— A  claim 
for  damages  for  breach  of  contract 
Is  not  regarded  as  an  account  Blue 
Grass   Canning  Co.  v.   Illinois  Cent 


HW  812.  88  liRANS  861. 
[el  OcntnwtlmdaMMBWNh— (1)  It 

bas  been  said  that  the  word  "account" 
applies  to  almost  every  claim  or  con- 
tract which  consists  of  several  items 
(Barclay  v.  Bensselaer,  etc,  B.  Co., 


27  Hun  (N.  T.)  616 ;  Badger  v.  Gll- 
roy, 2  Misc.  466,  47  NYS  669)  ;  (2) 
indeed,  that  It  covers  any  Items  of 
Indebtedness  by  contract  expreas  or 
implied.  (Dees  v.  Self,  166  Ala.  226, 
228,  61  8  786  [cIt  Cyc]>. 

[d}  Oooda  BoU  and  flgiiTwtd- 
An  account  may  include  a  claim  for 
goods  sold  and  delivered.  Horrlaette 
v.  Wood.  128  Ala.  506,  SO  8  680;  Peo. 
v.  Peck,  67  HowPr  <N.  T.)  816  [aff 
77  N.  T.  680]. 

[e]  Beats  accruing  frota  real  estate 
are  in  the  nature  of  chattels  real, 
and  cannot  be  described  as  acconnts 
until  they  have  accrued  and  become 
due  (Watson  v.  Penn,  108  Ind.  21,  8 
NE  686,  58  AmR  26;  Nedvidek  v. 
Meyw,  46  Ho.  600)  ;  but;  where  parties 
have  mutual  dealings,  rent  owing  from 
one  to  the  other  mu  become  a  sub- 
ject of  account  (Neavldelc  v.  Uej^er. 
supra). 

[f]  Work  and  matarlal.— An  ac- 
count may  include  a  claim  for  work 
done  and  materials  furnished.  Mor- 
rlsette V.  Wood,  128  Ala.  506,  80  S 
630;  Jensen  v.  Dorr,  159  Cat  742, 
116  P  553.  And  see  Southern  Kansas 
R.  Co.  V.  'Oduld,  44  San.  68,  24  P  352. 

19.  Hawaii. — McKlbbln  v.  Spencer, 
3  Hawaii  574. 

Mass.— Whitwell  v.  Wlllard,  1  Mete. 
216. 

Mich.— Hunter  v.  Ithaca,  185  Mich. 
281,  97  NW  712;  Grlawold  v.  Ludlng- 
ton,  116  Mich.  401,  74  NW  663;  Lay 
V.  AdHan.  76  Mich.  488.  42  NW  969. 

N.  T. — Dewey  v.  Field,  18  HowPr 
437  ;  HcMaBter  V.  Booth,  4  HowPr 
427. 

Tex. — Galveston,  etc.,  R,'  Co.  v. 
Qlldea,  2  Tex.  A.  Civ.  Caa.  i  271; 
Galveston,  etc.,  R.  Co.  v.  Morris,  1 
Tex-  A.  Civ.  Cas.  fi  777 ;  Houston, 
etc.,  R.  Co.  v.  Hays,  1  Tex.  A.  Civ. 
Cas.  I  769  ;  Texas,  etc,  R.  Co.  v. 
Looby,  1  Tex.  A.  Civ.  Cas.  I  677 ; 
Houston,  etc.,  R.  Co.  v.  White,  1.  Tex. 
A.  Civ.  Cas.  f  164. 

Wis. — Hill  V.  Fond  du  Lac,  66  Wis. 
242,  14  NW  25. 

13..  Cave  v.  Bums.  6  Ala.  780  r 
Dowdney  v.  Volkening,  87  N.  Y.  Super. 
313 ;  Hunter  v.  Anderaon,  1  Heisk. 
(Tenn.)  1. 

{a]  Tha  ml*  la  atbarwlM  so  far 
as  concerns  the  Jurisdiction  of  equity 
over  accounts  (see  infra  S  68),  and 
the  right  to  have  an  account  referred 
to  a  referee  (see  Refereacefl  E84  Cyc 
78011. 

[bj  One  or  more  isolated  tnuwao- 
tlona.  "■The  word  "account,"  as  used 
in  Tex.  Rev.  St  (1895)  art  2823.  mak- 
ing an  account  supported  by  amdavlt 
prima  facie  evidence  of  its  correct- 
ness, has  its  iwpular  rather  than 
technical  signification,  and  applies  to 
transactions  betweoi  persons,  In  which, 
by  aale  on  the  one  side  and  purchase 
on  the  other,  the  relation  ot  debtor 
and  creditor  la  created  by  general 
course  of  dealing,  and  does  not  apply 
to  one  or  more  Isolated  transactions 
resting  upon  special  contract  He- 
Camant  v.  Batsell,  59  Tex.  863 ;  Oal- 
vesttHi.  etc..  R.  Co.  v.  Schwarts,  8 
Ta&  X  OtT.  Cas.  I  768;  Tezai^  etc. 


R  Co.  V.  Smith,  2  Tex.  A.  Civ.  Cas. 
g  61.    See  Infra'  }  194. 

1^  U.  S. — McMullen  Lumber  Co.  v. 
Strother,  186  Fed.  295,  802,  69  CCA 
438  Celt  Cyc]. 

Ala.— Morrisatte  V.  Wood,  128  Ala. 
606,  SO  S  680. 

.  Ind. — Nelson  v.  Posey  County,  106 
Ind.  287,  4  NE  708.  And  see  Hilde- 
brand  v.  Kinney,  172  Ind.  447,  87  NB 
882. 

Mo. — Newman  v.  Newman,  29  Mo. 
A.  649. 

N.  T. — Camp  v.  IngeraoU,  86  N.  T. 
483;  Hossack  v.  Heyerdahl,  38  N.  Y. 
Super.  891 ;  Van  Orden  v.  Tilden,  13 
Daly  396  ;  Peo.  v.  Peck,  67  HowPr 
816  [aff  77  N.  Y.  630]. 

IS.  "Aooonat  zaader"  as  form  of 
action  see  infra  i  11  et  seq. 

le.  Little  V.  McClaln,  134  App. 
Div.  197,  199.  118  NYS  916  [dt  Cyc] ; 
Abbott  1.  D. 

17.  Bntler  v.  U.  a,  87  Fed.  666, 
668. 

[a]  Bndar  and  prove  Olstla- 
nuiA«d«— Rendering  an  accotmt  and 
proving  an  account  are  separate  •  and 
distinct  transactions  under  the  act  of 
Febr.  22,  1875,  c  96  (18  U.  S.  St  at  U 
833),  requiring  a  marshal  to  "render" 
his  accounts  to  the  court,  and  to 
"prove"  them  by  his  own  affidavit. 
'The  former  does  not  Include  the  latter. 
Butler  v.  U.  S.,  87  Fed.  666,  668. 

18.  Little  V.  McClaln,  184  App.  Dtv. 
197.    118   NTS  916. 

19.  Stebblns  v.  NUes.  26  Mis&  267 ; 
Carlisle  v.  Norrf&  144  App.  Div.  690, 
129  NTS  686;  Uttle  v.  UcClaln,  184 
App.  Div.  197,  118  NYS  916.  And  see 
Infra  |  276. 

20.  See  infra  i  261  et  aeq, 
31.   See  infra  f  S6S. 

sa.  Taylor  v.  Horst.  62  Ulnn.  800, 
54  NW  784.  See  however  State  v. 
Dalton,  6  N.  C.  879  (holding  that  the 
term  "book  account"  is  unknown  In 
the  law,  but  that  In  common  parlance 
it  may  mean  money,  goods,  labor,  a,nd 
whatever  may  be  brought  into  ac- 
count). 

23.  Taylor  v.  Horst,  62  HbuL  300. 
808,  54  NW  784. 

[a]  Other  deflaltloiim. — "An  ac- 
count or  record  of  debit  or  credit, 
kept  In  a  book."  Webster  L,  ^  [quot 
Taylor  v.  Horst.  52  Minn.  800,  304, 
64  NW  734]. 

[b]  It  may  comprehend  a  alffned 
aooonat  as  well  as  an  open  one. 
Turner  v.  Edwards,  19  N.  C.  639. 

24.  Stieglitz  V.  Lewis  Mercantile 
Co.,  76  Mo.  A.  276;  Richardson  v. 
Wlngate,  1  Oh.  Dec.  (Reprint)  478. 
10  WestLJ  145. 

[a]  A  tally  on  a  Iward  is  not  a 
book  account  Stieglitz  v.  I^ewls  Mer- 
cantile Co.,  76  Mo.  A.  276;  Richard- 
son V.  Wlngate.  1  Oh.  Dec.  (Reprint) 
478,  10  WestLJ  145. 

[b]  A,  tally  on  a  aiata  is  not  a 
book  account  Richardson  v.  Wlngate, 
1  Oh.  Dec  (Reprint)  478.  10  WestLJ 
146. 

[c]  A  tally  OB  loose   abeeta  of 

paper  is  not  a  book  account  Stleg- 
Tlts  V.  Lewis  Mercantile  Co..  76  Mo. 
A.  276;  i^nnedy  v.  Anltrfm,  Tapp. 
(Ob.)   s:  Slchardaoo^  Wingat^  1 
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there  must  be  a  formal  statment  in  detail  of  the 
transactions  between  two  parties  made  contempo- 
raneously with  the  transaction?  themselves  or  im- 
mediately thereafter."  The  entries  in  the  book 
must  be  original,'"  and  it  must  appear  from  the 
boolf  a^inst  whom  and  in  whose  favor  th((  charges 
are  made." 

4]  1.  Current  Acconnf  A  current  account 
is  an  open  or  running  account,  that  is,  one  that  is 
not  closed  or  stated.  It  must  consist  of  different 
items  of  different  dates,***  and  it  has  been  said  that 
to  constitute,  a  current  account  there  must  be  items 
on  both  sides,  that  is,  the  account  must  be  mutual.** 
A  balance  of  a  stated  account  m^  become  an  item 
of  a  succeeding  current  account. 

(Reprint)    478,   10  WestLJ 


H  5]  6.  Llguldated  AcGonnt."*  A  liquidated  ac- 
count is  one  the  amount  of  which  is  agreed  opon  by 
the  parties,  or  is  fixed  by  operation  of  law."  The 
term  does  not  necessarily  refer  to  a  writing.*"  An 
account  becomes  liquidated  where  the  creditor  renders 
it  to  the  debtor,  who  retains  it  for  an  unreasonable 
length  of  time  without  objecting  thereto.** 

6]  6.  Mutual  Account.*'  A  mutual  account 
is  one  based  on  a  course  of  dealing,  wherein  each 
party  has  given  credit  to  the  other  in  reliance  on 
the  undei^tanding  that  upon  settlement  each  side  of 
the  account  will  be  allowed,  so  that  one  will  reduce 
the  other.*"  In  such  cases  every  item  of  account  on 
either  side  ending  in  a  debt  is  to  be  deemed  a  credit 
in  favor  of  the  party  pro  tanto  t^on  the  final  ad- 


Oh,  Dec. 

145. 

[d]  Bond     sad  iiLortffag«>— The 

term  "book  account,"  as  used  In  a 
win  bequeathing  all  testator's  notes 
of  hand  and  book  accounta,  could  not 
be '  construed  to  embrace  a  debt  due 
from  a  devisee  to  testator,  et-ldenced 
by  a  bond  and  mortgage.  Hopkins 
V.  Holt.  9  Wis.  228. 

[e]  Btab*  of  olieolE  book^The 
stubs  of  a  check  book  from  which  the 
checks  have  been  cut,  leaving  the 
stub  containing  a  memorandum  of  the 
amount,  date,  .etc.,  of  each  check.  Is 
not  a  book  account.  Wilson  v.  Qoodin, 
Wright  (Oh.)  219. 

as.  Stleglltz  V.  O.  J.  I«wi8  Mer- 
cantile Co.,  76  Mo.  A.  27S;  Rl^ard- 
son  V.  Wlngate,  1  Oh.  Dec.  (Reprint) 
478.  10  WestLJ  145. 

ae.  Richardson  v.  Wlngate.  1  Oh. 
Dec.  (Reprint)  478,  10  WestLJ  145. 

07,  Bichardson  v.  Wlngate,  1  Oh. 
Dec.   (Reprint)    478,  10  WestLJ  145. 

28.  Meaning  of  i«rm  wltuin  stat- 
ttto  of  Umitatton*  see  Umltatlona  of 
Actions. 

29.  U.  S. — EdwardB  V.  HoefflnebofT, 

38  ^ed.  636,  645. 

Iowa. — Morse  v.  Minton,  101  Iowa 
60S,  606,  70  NW  691  (holding  that 
an  account  which  has  been  closed  by 
giving  a  note  for  the  amount  due  is 
not  a  current  account)  ;  Hammond  v. 
Hale,  61  Iowa  38,  S9,  60  NW  585 
(holding  tliat  where  one,  on  purchas- 
ing a  business,  agreed  with  his  vendor 
to  pay  the  balance  which  the  latter 
owed  OD  an  open  account.  It  thereby 
ceased  to  be  a  current  account)  ; 
Tucker  v.  Quimby,   S7   Iowa  17,  19. 

Me. — Lancey  v,  Maine  Cent  R.  Co., 
72  Me.  S4  (holding  that  there  ia  no 
current  account  tr  the  itenu  have 
been  drawn  up  and  raid). 

Minn. — Tayior  v.  Parker,  17  Mtnn. 
469,  473. 

N.  J.— Franklin  v.  Camp,  1  N.  J.  L. 
227,  228. 

Tex. — Dwight  V.  Matthews.  94  Tex, 
688,  S36,  62  SW  1062. 

[a]  Other  a*flnltlona^"An  ac- 
count which  contains  Items  of  debit 
and  credit  between  the  parties,  from 
which  the  balance  due  to  the  on«  or 
the  other  Is,  or  can  be  ascertained." 
Wilson  V.  Calvert,  18  Ala.  274,  276. 

[hi  It  InTolTM  a  coiia*ot«d  Mrisa 
of  trwsactloQs.  Tucker  v.  Quimby, 
27  Iowa  17. 

sa  Norton  t.  Larco,  SO  Cat.  126, 
89  AmD  70. 

31.  Cousins  V.  St.  Paul,  etc.,  R.  C^., 
48  Minn.  219,  46  NW  429  (holding 
that  an  account  showing  on  one  side 
Items  for  goods  sold  and  delivered  at 
different  dates,  and  only  payments 
made  by  the  purchaser  on  the  other 
side.  Is  not  a  current  account)  ;  Tay- 
lor V.  Parker,  17  Minn.  469  (holding 
that  there  must  be  reciprocal  demands 
between  the  parties,  that  Is  cross  de- 
mands— something  on  which  either 
party  could  sustain  an  action)  :  Fen- 
nel! V.  Black,  24  HlBC.  (if.  T.)  728, 
68  NTS  797. 

33.  Brown,  etc,  Co.  V.  OulB^  14 
N.  M.  282,  91  P  716. 

38.    Rat*d  aeoonnt  see  infra  I  249 

MT'Cooper  v.  C^Mitc  21  Wall.  (U. 


S.)  108.  Ill,  22  L.  ed.  481;  State  v. 
Staub,  61  Conn.  563,  568,  28  A  924; 
Bull  V.  Bull,  43  Conn.  456.  469  ;  War- 
ren V.  Skinner,  20  Conn,  669.  662  ; 
Hargroves  v,  Cooke,  16  Oa.  321,  832  : 
Anderson  t.  State,  2  Oa,  870,  374 : 
Niebet  V.  Lawson,  1  Ga.  276.  287; 
Treat  v.  Plrce,  47  Xebr.  87S,  888.  68 
NW  834. 

3S.  Anderson  v.  State.  2  Ga.  370, 
874:  NiBbet  v;  Larson,  1  Qa.  276,  287. 

86.  Cooper  v.  Coates,  21  Wall.  (U. 
S.)  106,  22  !>.  ed.  481;  Anderson  v. 
State,  2  Ga.  870  ;  Henderson  Cotton 
Mfg.  Co.  V.  Lowell  Mach.  Shops,  86 
Ky.  668.  7  SW  142,  9  KyL.  881.  And 
see  Infra  ||  276. 

37.  As  anthorlslnff  refaiUio*  see 
References  [84  Cyc  782]. 

As  groTuid  for  •qiatahla  aoocnurt- 
ing  see  infra  J  63  et  seq. 

KMUdiu  ox  tacm  mttaia  statnts 
of  llaltamma  see  Zilmltatlons  of  Ac- 
tions. 

38.  Ala. — Wilson  V.  Calvert,  IS  Ala. 
274,  276. 

Cal.— Rocco  V.  Klein,  74  Cal.  626, 
628,  16  P  828 ;  Norton  v.  Larco.  80 
Cal.  127,  151,  89  AmD  70. 

'Ga. — wagener  v.  Steele.  117  Qa.  146, 
147,  48  SB  403 ;  Reld  v.  Wilson,  108 
Ga.  424,  427,  88  SE  608;  Schall  V. 
SUner,  68  Ga.  190,  193. 

111.— Miller  V.  Cinnamon,  168  III.  447, 
457,  48  NE  46 ;  Crum  v.  Higold,  82 
111.  A.  282,  286. 

Mass. — Eldrldge  v.  Smith,  144  Mass. 
86.  36,  10  NE  717  ;  Safford  v.  Barney, 
121«  Mass.  300,  301 ;  Dickinson  v.  Wil- 
liams, 11  Cush.  258,  59  AmD  142; 
Penniman  v.  Rotch,  S  Mete.  216.  223. 

Mich. — Lester  v.  Thompson,  91  Mich. 
245,  860,  61  NW  898  ;  In  re  Htscock, 
79  Mich.  636,  538,  44  NW  947. 

Miss.— Fox  v.  Fisk.  7  Miss.  828, 
347. 

N.  T. — Huebner  v.  Roosevelt,  8  Daly 
337,  342  ;  Fennell  v.  Black.  24  Misc. 
728,  730,  63  NTS  797. 

Or. — Pengra  v.  Wheeler.  24  Or.  882. 
536,  84  P  864,  21  LRA  728, 

Pa.— Mattem  v.  McDlvitt.  118  Pa. 
402,  410,  6  A  83. 

3.  C. — Cunningham  v.  Gulgnar,  23 
S.  C.  L.  851. 

[a]  OtlMT  d«flnltlons_(l>  "A 
reoproclty  of  dealing,  charges  and 
credits  on  both  sides — each  party  bav< 
ing  a  cause  of  action  against  the 
other."  Lapham  v.  Kansas,  etc.,  Oil, 
etc.,  Co.,  87  Kan.  65,  68,  123  P  868, 
AnnCaBl913D  813  and  note  [clt  Cyc]. 
<2)  A  mutual  account  arises  "where 
each  party  makes  charges  against  the 
other  In  his  books,  for  property  sdld, 
services  rendered,  or  money  advanced, 
&c"  ( Edmonatone  v.  Thomson,  IB 
Wend.  (N.  Y.)  664.  666  Iquot  Dyer 
V.  Walker.  61  Me.  104,  107,  and  clt 
Ross  V.  Rosa,  «  Hun  (N.  T.)  80,  81; 
Lockwood  V.  Hansen,  16  Or.  102,  103, 
17  P  675]),  or  (3)  "where  there  are 


allowed  to  run,  with  a  view  of  an 
ultimate  adjustment  by  a  settlement 
and  payment  of  the  balance"  (Chad- 
wick  V.  (niadwlck,  116  Mo.  681.  586. 
88  SW  478).  (4)  "A  mutual  account 
implies  a  reciprocity  of  dealing  be- 
tween the  parties  to  the  account,  and 
Is  made  up  of  matters  of  setoff  wherein 


each  party  has  a  right  of  action 
against  the  other,"  Flynn  v.  Seale,  2 
Cal.  A.  665,  670,  84  P  268.  (6)  "A 
mutual  account  is  one  based  on  a 
course  of  dealing,  wherein  each  party 
has  given  credit  to  the  other,  on  the 
faith  of  indebtedness  to  him. '  Ounn 
V.  Gunn;  74  Oa.  665,  68  AmR  447 
[quot  Wagener  v.  Steele,  117  Ga.  146, 
147,  43  SE  4031.  (6)  Mutual  accounts 
are  "those  having  original  charges  by 
persons  against  each  other,  accounts 
kept  between  merchants."  Anderson 
L.  D.  [clt  Purvis  V.  KroiMr,  18  Or. 
414,  416,  23  P  260]. 

[b]  nlnstratlons  of  matual  ao- 
oouts^— (1)  If  parties  have  mutual 
dealings  consisting  of  sales  made  or 
services  performed  by  each  to  or  for 
the  other,  creating  'mutual  debts, 
which  by  mutual  agreement  are  to  be 
set  otC  against  one  another,  the  ac- 
count Is  mutual.  Safford  v.  Barney, 
121  Masa  300.  (2)  An  -account  con- 
sisting of  Items  ot  debit  and  credit 
in  favor  of  and  against  ttie  parties, 
extending  thnuch  a  oonslda^ble 
period  of  time,  and  never  agroed  on 
so  as  to  become  a  stated  account,  con- 
Mtutas  a  mutual  account.  Dwlglit 
Matthews,  94  Tex.  888.  62.  SW  1052. 
(8)  Where  a  person  bought  a  horse 
for  a  certain  sum,  and  by  agreement 
the  price  was  to  be  charged  to  his 
account  with  the  seller,  and  applied 
thereon.  It  constituted  a  mutual  ac- 
count Kingsley  v.  Delano,  168  Mass. 
286,  47  NE  1013.  (4)  An  account 
made  up  on  one  side  of  sundry  small 
charges  extending  over  a  period  of 
three  years,  with  two  items  of  credit, 
one  being  for  cash  for  a  specific  item 
constituting  one  of  the  charges,  and 
the  other  for  an  article  of  merchan- 
dise, delivered  by  the  debtor  in  the 
ordinary  course  of  business,  constitutes 
an  open  and  mutual  account  between 
the  parties.  Penniman  v.  Rotch,  3 
Mete.  (Mass.)  218.  (6)  If  a  person 
owes  for  rent,  and  furnishes  goods 
and  makes  repairs  against  his  rent 
account,  there  Is  a  case  of  mutual 
accounts.  Pengra  v.  Wheeler,  24  Or. 
632.  34  P  354,  21  LRA  726.  (6)  Ac- 
counts between  partners  who,  after  the 
dissolution,  participate  In  closing  the 
partnership  business,  consisting  of 
debits  and  credits,  are  mutual  ac- 
counts. Bradford  v.  Spyker.  82  Ala. 
134. 

rc]  niastratlona  of  aeeowita  not 
mntuaL — (1)  An  account  of  loans  be- 
tween the  lender  and  the  borrowing 
Arm.  kept  on  the  Arm's  books  or  on 
slips  of  paper,  does  not  constitute  a 
mutual  account  In  re  Olrvin.  160 
Taa.  197,  20  AmBankrR  490.  (8)  An 
account  covering  a  period  of  nearly 
fifteen  years,  presented  against  the 
estate  of  a  decedent.  In  which  the 
only  evidence  of  any  account  claim 
decedent  ever  had  against  tbe  claim- 


mutual  dealings,  and  the  aeoount  Is'  ant  is  a  small  credit  for  wood  made 


later  than  the  date  of  any  Kem 
charged  against  decedent,  and  two 
unexplained  credits  of  cadi  made  more 
than  six  years  before  the  death  of 
decedent  is  not  a  mutual  account.  In 
re  Hlscock.  79  Mich.  887,  44  NW  947. 
And  see  Gold  v.  Whltoomb,  14  Pick. 
(MMs.)  188. 
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ptment,*'  and  the  several  items  of  credit  become 
iiyerted  eo  instanti  into  payment  as  to  items  of 
•bit,  and  only  the  balance  is  reeoverable." 
Paxtiee  to  account.   To  constitute  a  mutual  ae- 
'Hiit,  the  dealings  must  be  between  the  accounting 
irties,  and  the  whole  transaction  must  be  of  such 
character  as  to  raise  a  presumption  that  the  ac- 
>uzit«  are  intended  to  apply  to  the  payment  or 
stinguiahment  of  each  other. *^   Furthermore,  the 
ccoimt  is  not  mutual  unless  the  parties  have  dealt 
itfa.  each  other  in  the  same  relation,  so  that  the 
:eixis  on  the  different  sides  of  the  account  are  capa- 
le  of  being  set  oft  against  each  other."  To  render 
n  aceonnt  mutual  it  need  not  be  between  merchant 
nd  merchant.*" 

IteBU  OIL  one  iidfl  only.  Where  the  items  in  an 
iceonnt  are  all  charges  against  one  party  and  in 


favor  of  the  other,  it  is  not  a  mutual  account,  since 
it  does  not  show  a  system  of  mutual. dealings  and  of 
reciprocal  demands  between  the  parties;**  and  the 
account  is  not  mutnial  where  the  items  are  on  one 
side  only,  even  though  made  up  of  debits  and 
credits.*"  However,  in  order  to  '  make  accounts 
mutual,  it  is  not  essential  that  they  be  kept  by  only 
one  of  the  parties  and  in  form  of  debit  and  credit, 
so  long  as  the  'parties  expect  that  the  two  accounts 
are  to  be  adjusted  t(^ether,  the  balance  making  up 
the  indebtedness.** 

Payments  alone  on  one  aide.  In  a  mutual  account 
each  party  has  a  demand  or  right  of  action  against 
the  other.*'  Accordingly,  an  account  consisting  of 
items  on  one  side  and  payments  merely  on  the  other 
is  not  a  mutual  account.*"  So,  if  personal  property 
ia  delivered  at  a  fixed  value  and  intended  as  a  pay- 


M.  OUB  T.  Stlnaon,  10  T.  Cas.  No. 
^293;  S   Suinn.  98. 

40.  Arte — ^Rogers  v.  Tarnell,  61  Ark. 
i»S.  10  SW  «3S:.Hlggs  V.  Warner.  14 
a.rlc. 

Cal. — MUIet  v.  Braabury.  lOt  Cal. 
LTO.  41  P  8«S. 

Hawaii— De*  v.  Horsan.  10  Hawaii 
151. 

Alass. — Kings  U*y  v.  Delano,  189 
Ua.89.    28S,    47    NE  lOlS. 

Ifl".  y,— ^reen  v,  Dlsbrow,  79  N.  T. 
1,    35  AmR  494. 

vt.— HodKs  V.  Manler.  M  VL  210, 
«0  AmD  258. 

[al  As  wu  said  In  Hodge  v.  Man- 
ley,  25  Vt  210,  213,  60  AmD  2S3 : 
"It  has  onlCormly  been  held,  that  dis- 
tinct, asd  different  Items  ot  charge,  in 
an  open  and  mutual  account,  do  not 
constitute  separate  claims ;  but  that 
the  claim  or  debt  is  found  in  the 
balance  of  the  account ;  and  that  It  Is 
the  balance  only,  that  constitutes  the 
claim  of  the  parlgr  to  whom  It  is  due." 

41.   Eldrldge  v.  Smith,  144  Mass. 
36.  10  NE  717;  Green  v.  Ames,  14  N.- 
T.  226 ;  Stewart's  Araeal,  106  Pa.  807  ■ 
Hay  T.  Kramer,  2  Watts  *  a  (Pa.) 
127. 

40,  Minet  v.  Bradbury,  109  Cal. 
170,  41  P  8S6. 

[a]    TraasaetiOBS  wlUi  eMoiitor.— 

"Where  the  original  account  consisted 
only  of  Items  on  one  side,  subsequent 
Items  on  the  other  side,  arising  out 
of  transactions  with  the  ejcecutor  of 
one  of  the  i>artles>  but  not  In  his 
ofDclal  capacity,  cannot  make  the  ac- 
count mutual.  Sullenberga''s  Batate, 
72  CaJ.  549,  14  P  618. 

43.  Seltslnger  v.  Alspach,  2  Fa. 
Cftf.  859.  4  A  203. 

44.  U.  S. — Toland  t.  Sprague,  12 
Pet  800,  9  L.  ed.  1098 ;  Spring  v. 
Gray,  6  Pet  161,  8  L.  ed.  852. 

Ala. — ^Ware  v.  Manning,  86  Ala. 
238,  5  8  682 :  McCuIlough  V.  Judd, 
10  Ala.  70S;  Mims  v.  Sturtevant,  18 
Ala.  869  ;  Wilson  Calvert.  18  Ala. 
274:  Todd  V.  Todd,  16  Ala.  748. 

Arte— HeNell  v.  Garland,  87  Ark. 
143. 

Cal, — BYaylor  v,  Sonora  Mln.  Co.,  17 
CbI.  694. 

in.— Thompson  V.  Reed,  48  111.  118. 

Ind. — Prenatt  v.  Kunyon,  12  Ind. 
174:  Buntln  v.  Lagow,  I  Blackf.  878. 

He.— Baker  v.  Mitchell.  69  Me.  223. 

Mass. — SUckney  v.  Eiaton,  4  Allen 
198;  Gold  V.  Whltcomb.  14  Pick.  188. 

Mich  — In  re  HIscock.  79  Mich.  637. 
44  NW  947;  Campbell  v.  White.  22 
Ulch.  178;  Kimball  t.  Kimball,  16 
Mkh.  211. 

Miss. — Abbey  v.  Owens,  57  Miss. 
810;  Bfllnger  v.  Henderson,  83  Miss. 
449:  Pox  V.  Flsk,  7  Hiss.  828. 

Uo. — Chadwlck  v.  Chadwiek,  116  Mo. 
611,  22  SW  419;  Thompson  v.  Brown, 
10  Ho.  A  814. 

Nev. — Warren  r.  Sweeney,  4  Nev. 
181. 

N.  J. — ^PrtecetoiL  etc  Tunmlke  Co. 
T.  Onllck,  14  NTJ.  Ij.  646 ;  Belles  v. 
BtUca  18  N.  J.  ii.  129. 

7. — Cuck  V.  Quackenbnsh,  IS 
Hon  167 ;  Peck  v.  New  Tork,  ato,  U. 


S.  MaU  Steam^lp  Co.,  18  N.  T.  Super. 
226 ;  Palmer  v.  New  York,  4  N.  T. 
Super.  818 ;  Hallock  v.  Loses,  2  N.  T. 
Super.  220 ;  Eidmonstone  v.  Thomson, 

16  Wend.  654  ;  Chamberlln  v.  Cuyler, 
9  Wend.  126:  Kimball  v.  Brown,  7 
Wend.  322 ;  Coster  v.  Murray,  6  Johns. 
Ch.  522  [afl  20  Johns.  576,  11  AmD 
838]  ;  Atwater  v.  Fowler,  1  Edw.  417. 

Pa.— Mattern  v.  McDlvltt,  118  Pa. 
402,  6  A  88:  Adams  v.  Carroll,  86 
Pa.  209 ;  I«wber  v.  Smltb,  7  Pa.  281 ; 
Ingram  v.  Sherrard.  17  Berg.  A  R> 
347 ;  Allison  v.  Pennington,  7  Watte 
ft  S.  180 ;  Hay  y.  Kramer,  2  Watta  ft 
S.  187. 

S.  C— TumbuU  v.  Strohecker,  16 

S.  C.  L.  210. 

Tex. — Richardson  v.  Vaughan,  86 
Tex.  98,  23  SW  640 ;  Judd  v.  Samp- 
son, 13  Tex.  19 ;  Leavltt  v.  Oooch,  12 
Tex.  96;  Oulcbard  v.  SuperveUe,  11 
Tex.  622  :  Cohen  v.  Shwans,  (Civ.  A.) 
32  SW  i20. 

Vt— Hodge  v.  Manley.  S6  Vt  210, 
60  AmD  253  ;  Munaon  v.  Rlc&  18  Vt. 
63  ;  Abbott  V.  Keith,  11  VL  626  ;  Chip- 
man  V.  Bates,  6  Vt  148. 

Wis.— Dunn  V.  Fleming,  78  Wis.  646, 
41  NW  707;  Fltgpatrlck  v.  Phelan, 
68  Wis.  260,  16  NW  606;  Butler  v. 
Klrby,  58  Wis.  188.  10  NW  878. 

Eng. — Cotes  v.  Harris,  BuIIer  N.  P. 
149:  Smith  v.  Forty,  4  C.  ft  P.  126, 
19  FCL  488;  Robarts  v.  Robarts,  1 
M.  ft  P.  487.  17  BCL  814;  Ashby  v. 
James,  11  M  ft  W.  642. 

46.  Ala. — ^Wilson  v.  Calvert,  18 
Ala.  274  ;  Todd  v.  Todd,  16  Ala.  743. 

Ark.— McNeil  V.  Garland,  27  Ark. 
843. 

Cal. — Adams  v.  Patterson,  86  Cal. 
122 ;  Norton  v.  Larco,  30  Cal.  126,  89 
AtpR  70 ;  Fraylor  v.  Sonora  Mln.  Co., 

17  Cal.  694  ;  Weatherwax  v.  Co- 
sumnee  Valley  Mill  Co.,  17  Cal.  844. 

Ga. — Wegener  v,  Steele,  117  Ga.  146, 
43  SE  403 ;  Gunn  v.  Qunn,  74  Ga.  665, 
68  AmR  447. 

III.— Miller  V.  Cinnamon,  168  IlL  447. 
48  NE  46. 

Ind.— Prenatt  v.  Runyon,  12  Ind. 
174. 

Kan. — Lapham  v.  Kansas,  etc..  Oil, 
etc.',  Co..  87  Kan.  66,  68.  122  P  863, 
AnnCasl918D  818  and  note  [clt  Cyc]. 

Me. — Dyer  v.  Walker,  61  Me.  104 ; 
Theobald  v.  SUnson,  38  Me.  149. 

Mass. — Pennlman  v.  Rotch,  8  Mete. 
216 :  Union  Bank  v.  Knapp,  8  Pick. 
96,  16  AmD  181.  And  see  Gold  v. 
Whltcomb,  14  Pick.  188. 

Mich.— Nash  v.  Burchard,  87  Mich. 
85,  49  NW  492. 

Minn. — Taylor  v.  Parker,  17  Minn. 
469. 

Nev. — ^Warren  v.  Sweeney,  4  Nev. 
101. 

N.  T. — Green  v.  Dlsbrow,  79  N.  Y. 
1,  85  AmR  496  ;  Ross  v.  Ross,  6  Hun 
80 :  Peck  V.  New  York,  etc.,  U.  S. 
Mall  Steamship  Co.,  18  N.  T.  Super. 
226. 

Or.— PurvJa  v.  Kroner,  18  Or.  414, 
28  P  260. 

Pa.— Lowber  v.  Smith,  7  Pa.  381 ; 
Ingram  v.  Shcrard,  17  Serg.  ft  R.  847. 
^  C— TumbuU  V.  Stroheckar,  1» 
S.  a  I<.  210. 


Vt— Hodm  V.  Manley,  26  Vt  210, 
60  AmD  2». 

Wis.— Fltipatrtck  V.  PheUut,  68  Wis. 
260,  16  NW  606^ 

Bdet— Cotes  T.  Harris,  BuIIer  N.  P. 
149 :  IPhllllps  V.  Phillips.  9  Hare  471, 
41  KngCh  471,  68  Reprint  596 ;  Cot- 
tam  V.  Partridge,  4  M.  ft  G.  271,  42 
ECL  146,  184  Reprint  111,  16  ERC 
179 ;  Catling  v.  Skouldlng.  «  T.  R.  189, 
101  Reprint  604.  ' 

46.  See  Infra  p  600. 

47.  Lapham  v.  Kansas,  etc..  Line 
Co.,  87  Kan.  66,  123  P  863,  Ann- 
CaslfllSD  818  and  note:  Warren  v. 
Sweeney,  4  Nev,  101 ;  Lowoer  v.  Smith, 
7  Pa.  381. 

48.  Ala. — Dickinson  v.  X^wM,  84 
Ala.  638  :  MoCuHough  v.  Judd,  20  Ala. 
703  ;  Todd  v.  Todd,  16  Ala.  743. 

Ark.— McNeil  v.  Garland,  27  Ark. 
248. 

Cal. — Rocca  v.  Klein,  74  Cal.  626,  16 
P  323  ;  Adams  v.  Patterson,  36  Cat 
122:  Norton  v.  Larco,  30  Cal.  126,  89 
AmD  70 ;  Fraylor  v.  Sonora  Mia.  Co., 
17  Cal.  594 :  Weatherwax  v.  Co- 
sumnes  Valley  Mill  Co.,  17  Cal.  844. 

Ga. — Liseur  v.  Hltson,  96  Ga.  527, 
20  SE  498 ;  Lark  Cheatham,  80  Oa. 
1,  6  SE  290  ;  Gunn  v.  Gunn,  74  Ga. 
555,  58  AmR  447. 

III.— Miller  V.  Cinnamon,  168  111. 
447,  48  NE  46 ;  Crum  v.  Hlgold,  82 
III.  A  282 ;  Harris  v.  Jackson  County 
Agricultural  Bd.,  9  111.  A  272. 

Ind. — Prenatt  v.  Runyon,  12  Ind. 
174. 

La. — Looney  v.  Levy,  35  La.  Ami. 
1012 :  Dlzon  V,  Lyons,   IS  La.  Ann. 

160. 

Me.— Dyer  v.  Walker,  61  Me.  104. 

Md. — ^Webster  v.  Byrnes,  82  Md.  86. 

Maea — Parker  v.  Schwartz.  136 
Mass.  80 ;  Pennlman  v.  Rotch,  8  Mete 
216:  Gold  v.  Whltcomb,  14  Pick.  188. 

Minn. — Cousins  v.  St.  Paul,  etc.,  R. 
Co.,  43  Mhin.  219,  45  NW  429. 

MlBS. — Barnard  v.  Sykes,  72  Miss. 
297,  18  8,  466;  Abbey  v.  Owens,  57 
Miss.  810. 

Mo. — Regan  v.  WHUams,  88  Mo.  A 
677;  Harrison  v.  Hall,  8  Mo.  A.  167. 

Nebr. — Mlzer  v.  Bmlgh,  68  Nebr. 
245,  88  NW  472. 

Nev. — ^Warren  v.  Sweeney,  4  Nev. 
101. 

N.  J. — Belles  V.  Belles,  12  N.  J. 
339 

N.  T.— Raux  V.  Brand,  90  N.  T. 
309 ;  MacDonald  v.  Jaffa.  58  App.  Dlv. 
484,  66  NTS  1069  ;  Bodell  v.  Gibson. 
28  Hun  40;  Peck  v.  New  York,  etc.,  U. 
8.  Mall  Steamship  Co.,  18  N.  Y.  Super. 
226  ;  Compton  v.  Bowns,  6  Misc.  216, 
23  NYCivProe  225,  25  NYS  465.  See 
also  Green  v.  Dlsbrow,  79  N.  T.  1, 
35  AmR  496. 

N.  C. — Green  r.  Caldcleu^,  18  Vt.  C. 
820.  28  AmD  667. 

Or. — Lockwood  v.  Hansen,  It  Or. 
102,  17  P  575. 

Pa. — Matteht  v.  McDlvItt,  118  Fa, 
402,  6  A  88 ;  Adams  v.  Carroll,  86 
Pa.  209 ;  Lowber  v.  Smith,  7  Pa.  381 ; 
Hay  V.  Kramer,  2  Watts  ft  S.  187 ; 
Ingram  v.  Sherard,  17  Serg.  ft  R.  247. 

Tex. — Judd  V.  Sampson,  II  T^  19 : 
Qoiobard  T.  Snpervelle,  11  Tex.  ttt. 
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ment,  such  itein  of  credit  on  one  side  is  not  anfficient 
'to  render  the  account  mutnal  but  if  personal  prop- 
erty  is  delivered  at  a  fixed  price  to  be  credited  on 
account,  mtbout  the  intention  that  it  shall  operate 
as  a  payment  pro  tanto,  this  will  render  the  account 
a  mutnal  one.  Money  in  the  form  of  a  loan  may 
be  a  proper  charge  on  one  side  so  as  to  render  the 
account  mutual."  "Where  money  is  delivered  by  one 
party  to  the  other  and  credited  on  account  by  him 
who  received  it^  it  will  be  treated  as  intended  as  a 
payment,  unless  it  is  shown  to  have  been  delivered 
as  a  loan;*^  but  the,  rule  is  otherwise  as  to  personal 
property,  even  though  the  value  is  affixed  thereto  by 
the  person  making  the  entry  as  a  credit  on  the 
account."* 

Bight  of  set-off.  Mutual  accounts  are  made  up  of 
matters  of  set-off."  To  constitute  a  mutual  account 
therefore  there  must  be  either  a  mutual  credit, 
founded  on  a  subsisting  debt  on  the  other  side,"  or 
'an  agreoQient,  express  or  implied,  that  the  items  of 
the  account  on  one  side  are  to  be  set  off  against  the 


items  on  the  other."  Accordingly,  there  can  be  » 
mutual  account  when  the  one  party  denies  liability 
upon  the  claim  of  the  other,  and  credit  is  given  to 
the  former  with  full  knowledge  of  the  fact  tiizt  it  is 
clearly  against  his  intention  that,  the  account  vifl 
be  so  applied."  The  mere  existence  of  disconneetetl 
opposing  demands  of  a  different  nature  between  t^o 
parties  will  not  create  a  mutual  account,**  especially 
where  the  different  transactions  are  remote  in  poist 
of  time.""  In  addition  to  mutnal  debts,  the  debts 
must  by  agreement  of  the  parties  be  parts  of  one 
account  upon  which  they  would  apply  to  and  satis:"; 
each  other  pro  tanto  and  this  is  so  even  though  t 
legal  right  of  set-off  exists.^^ 

Blanner  of  keeping.  To  render  the  accoumsi 
mutual  they  need  not  be  entered  in  a  book,  or  even 
written  a^  all,  so  long  as  the  parties  expect  theni 
to  be  adjusted  together,  the  balance  making  np  tb« 
indebtedness.**^  And  it  matters  not  whether  each 
party  keeps  the  account  in  his  own  favor  or  one 
keeps  the  account  on  both  sides,  since  it  is  not  the 


Vt. — Plimpton  V.  Gleanon.  57  Vt 
604 ;  Harris  v.  Howard,  56  Vt.  695  ; 
Hodere  V.  Manley,  26  Vt.  210,  60  AmD 
253:  Abbott  V.  Keith.  11  Vt.  525. 

Wis.— Fltzpatrlck  v.  Phelan,  68  Wis. 
S60.  16  NW  606. 

WVo. — Hay  v.  Peterson,  6  Wyo.  419, 
46  P  1073,  84  L.RA  681. 

Contra  Payne  v.  Walker,  26  Mich.  60. 

tal  A  aota  «M«ra.toa  1^  aafenaant 
to  plalntlir  cannot  be  considered  an 
item  <on  the  adverse  side  of  plaintiff's 
account  so  as  to  render  the  account 
nintual.    Thompson  v.  Brown,  SO  Mo. 

A.  an. 

49.  Cal. — Rocca  v.  Klein,  74  Cal. 
626,  16  P  323 ;  Norton  v.  Larco,  30 
Oa  126,  89  AmD  70. 

Nev.— Wanren  v.  Sweeney,  1  Nev. 
101. 

N.  T.— Matter  of  Oladk^  46  App. 
Dtv.  C26,  60  NTS  869. 

Or. — Lockwood  v.  Hansen,  16  Or. 
102.  IT  P  676. 

Pa. — Lowber  t.  Smith,  7  Pa.  281 ; 
Ingram  v.  Sher&rd,  17  Serg.  ft  R.  S47. 

60.  .  Cal.— ^Norton  V.  Larco^  80  Cal. 
126.  89  AmD  70. 

Mass. — Klzmley  r.  Delano.  169 
Blass.  285,  47  NJS  1012;  Pennlman 
V.  Rotcb.  i  Mete.  216. 

Miss.— Abbey  v.  Owens,  57  Miss.  810. 

NaT. — ^Warren  Sweeney,  4  Nev. 
101. 

N.  T.— Green  v.  Dlabrow,  TO  N.  Y. 
1.  26  AmR  496. 

51.  Rjnipe  v.  Knlp&  2  Blackf. 
(ma.)  240:  Parker  v.  Schwarta.  136 
Mass.  20;  Bauz  v.  Brand,  90  N.  T. 
809 ;  Plimpton  v.  Qleason,  67  Vt.  604, 
See  Hayden  v.  Waymire,  10  Or.  367 
(holding  that,  where  one  performs 
services  for  another  at  his  request  and 
c-harges  him  with  the  reasonable  worth 
of  the  same,  and  the  latter  expends 
money  for,  and  loans  money  to,  the 
former  at  his  request,  and  charges 
him  therewlt)),  the  accotmt  is  mutual ) . 

63.  Norton  v.  Larco,  80  Cal.  12S, 
89   AmD  70. 

83.  Norton  V.  Larco,  80  Cal.  126, 
89  AmD  70. 

B4.  Norton  V.  Larco,  80  Cal.  126, 
89  AmD  70 ;  Culver  v.  Newhart,  18 
Cal.  A.  614,  123  P  976. 

55.  Norton  v.  Larco,  80  Cal.  128, 
89  AmD  70 ;  Culver  v,  Newhart,  18 
Cal.  A.  614,  123  P  975  ;  Wagener  v. 
Steele,  117  Qa.  145.  43  SE  403  ;  Ounn 
T.  Ounn,  74  6a.  656.  68  AmR  447; 

[a]  in  otliw  wonls  it  ia  essential. 
In  order  to  brlngr  a  case  within  the 
doctrine  of  mutual  accounts,  that  there 
appear,  not  only  that  there  was  an 
Indebtedness  on  both  sides,  but  that 
each  party  relied  on  the  Indebtedness 
of  the  other  as  a  basis  of  credit. 
Wafrener  t.  Steele,  117  Ga.  146,  48 
SB  403. 

SB.  V.  S. — Gass  V.  Stlnson,  10  P. 
Caa.  No.  6,262,  8  Sumn.  98 ;  Gordon  T. 
Iiewls,  10  F.  Cas.  No.  6,612.  2  Snmn^ 


143 ;  Howe  v.  Sheppard;  12  F.  Cas. 
No.  6,778,  2  Sumn.  409.  ^ 

Ark.— Hlggs  v.  Warner,  14  Ark.  192. 

Cal.— Kutz  V.  Fletsher,  67  CaL  93, 
7  P  196 ;  Adams  v.  Patterson,  35  Cal. 
122:  Norton  v.  Larco,  30  CaL  126,  89 
AmD  70;  Culver  v.  Newhart,  18  Cal. 
A.  614,  123  P  975. 

Ga. — Gunn  v.  Gunn,  74  Ga.  666,  68 
AmR  447  ;  Ford  v.  Clark,  72  Qa.  760. 

III.— Miller  v.  Cinnamon.  168  HI. 
447.  48  NE  46. 

Me. — Sawyer  v.  Lufkln,  68  Me.  429  ; 
Dyer  t.  Walker,  61  Me.  104. 

Md. — ^Webster  v.  Byrnes.  22  Md.  86. 

Mass. — Eldridga  v.  Smith,  144  Maas. 
86.  10  NB  717:  Parker  v.  Schwartz 
136  Mass.  80;  BafEord  v.  Barney,  121 
Mass.  200 ;  Dickinson  T.  Williams,  11 
CuBh.  268,  69  AmD  142;  Pennlman  v. 
Rotdh,  8  Mete.  218. 

Mich. — ^Hollywood  v.  Reed,  65  Mich. 
308.  21  NW  213 ;  lUmball  Kimball, 
16  Mich.  211. 

Miss.— Abbay  v.  Hill.  84  Miss,  240, 
1  S  484:  POX  T.  nsk,  T  Mlsa.  846. 

Mo. — ^Regan  V.  Williams.  88  Mo.  A. 
677. 

Nebr.— Mlaer  r.  Emieii,  68  Nebr. 
245,  88  NW  479. 

N.  J. — ^Woolley  v.  Osborne,  39  N.  J. 
Eq.  64. 

N.  T. — ^Huebner  v.  Roosevelt,  6  Daly 
887. 

N.  C. — Green  v.  Caldcleugh.  18  N.  C 
321,  28  AmD  567. 

Pa. — Mattem  v.  McDivltt,  113  Pa. 
402,  6  A  83 ;  Stewart's  Apt.,  106  Pa. 
307;  Adams  v.  Carroll,  88>Pa.  209  ; 
Ingram  v.  Sherard,  17  Serg.  &  R.  347. 

Vt.i — Chapman  v,  Goodrich,  66  Vt. 
364  :  Hodge  v.  Manley,  25  Vt  210.  60 
AmD  253. 

W.  Vs. — Roots  V.  Mason  City  Salt, 
etc..  Co.,  27  W.  Va.  488. 

Wis. — Dunn  v.  Fleming,  78  Wis.  545, 
41  NW  707. 

Eng. — Spong  v.  Wright.  9  M.  &  W. 
629, 

In  Higgs  V.  Warner,  14  Ark.  192, 
196.  the  court  said;  "It  Is  one  con- 
solidated transaction  linked  together, 
however  numerous  the  items,  by  an 
alternative  or  correlative  subsisting 
debt  on  the  one  side  inducing  the 
credit  on  the  other.  Agreement  either 
express  or  Implied,  Is  of  the  very  es- 
sence of  such  a  mutual  account  cur- 
rent ;  because  it  is  the  act  of  the 
parties,  and  not  the  act  of  the  law. 
The  law  but  recognizes  their  act  and 
carries  out  their  intention  as  mani- 
fested by  their  act.  It  does  not  of 
Its  own  force,  convert  cross  dealings 
Into  one  Indivisible  mutual  account, 
but  encourages  parties  to  do  so,  as 
it  does  to  use  their  cross  demands 
as  set-off  rather  than  institute  an  in- 
dependent cross  action  upon  them." 

67.  Bay  City  Iron  Co.  v.  Emery. 
128  Mich.  506,  87  NW  668. 

fiS.  Stickney  v.  Eaton,  4  Allen 
(Matt.)  108;  Stokea  r.  Taylor,  104  N. 


C.  394,  10  SB  666 ;  Green  v.  CalJ- 
cleugh,  18  N.  C.  821,  28  AmD  667. 

[  a  ]    XUnatratlOBa^  <  1  >     In  MOlit 
V.   Bradbury,    109   Cal.   170.    175,  41 
P  865,  the  court  said :    'The  right  t> 
demand  an  article   of  properly  that 
has  been  deposited  with  another,  aaJ 
the  right  to  demand  a  debt  due  freiB 
the  depositor,  are  not  reclprocaL  If  tta 
depositor  has    the    right    to  demand 
the  property  itself,  the  other  Is  mf*reJj- 
a  bailee  or  depositary,  and  the  foun'la- 
tlon  of  an  account  Is  wantins.  Tb^n 
can  be  no  debt  unless  the  considera- 
tion Cor  which  the  debt  Is  claimed  to 
exist  has  ceased  to  be  the  propeny 
of  the  claimant,  and  has  become  thai 
of  the  other.     Unless  the   one  vrita 
whom  property  has  been  deposited  has 
thereby  be4»me  Its  proprtetor,  there  is 
no  debt  for  the  property  so  deposit^, 
whether  4he  same  be  money  or  mer* 
chandlse. '  One  cannot  be  a  creditor  for 
money  which  la  his  own,  and  of  whMt 
he  still  retains  the  right  of  dispoeal" 

(2)  In  Green  v.  Ames,  14  N.  Y.  2S 
223,  It  was  said :  "They  [mutual  ac- 
counts] may  therefore  Include  charKes 
for  goods  sold.  ser\'ices  rendereJ. 
money  advanced,  as  in  the  way  c( 
trade  or  business,  for  these  all  entw 
into  the  accounts  of  business  men,  as 
parts  of  their  business,  trade  or  mer- 
chandizing. But  they  would  not  In- 
clude matters  out  of  the  trade  or 
profession  of  either  party,  as  money, 
lent  on  bond  or  mortgage,  or  due  oa 
the  purchase  of  real  estate,  unless  tbe 
debtor  by  some  aqt  of  his  adopted 
them  as  part  of  such  an  accounL" 

(3)  In  Mattwn  r.  HcDlvltt,  U8  Ft, 
402,  6  A  88.  It  was  held  that  It  wu 
never  meant  thaL  where  there  was  sa 
account  on  one  side,  a  demand  on  tba 
other,  founded  on  note,  bond,  record, 
or  the  like,  constituted  a  mutual  ac- 
count between  the  parties  within  ths 
exception.  (4)  A  sale  of  goods  to  ons 
holding  a  duebill  of  the  seller  does  nnC 
make  it  a  case  of  mutual  accounts, 
since  there  are  no  mutual  dealinss 
between  the  parties.  Clark  t.  Magulnv 
35  Pa.  259. 

59.  Loeffel  v.  Hoss,  11  Mo.  A  133: 
Belles  T.  Belles.  12  N.  J.  L.  339. 

60.  Bldridge  v.   Smith.   144  Uast 

35.  10  NE  717. 

61.  Eldridge  v.   Smith.   144  Hu& 

36,  10  NB  717. 

63.  Miller  v.  Longshore  147  App. 
Div.  214,  131  NTS  1041. 

[a]  Tlw  particular  moOm  of  kwp- 
tng  the  aoeount,  whether  on  book  or 
loose  scraps  of  paper,  or  without  tnT 
written  charges,  or  whether  It  ta  ill 
kept  in  one  shape  or  In  different  fona", 
is  unimportant.  If  all  the  Items  in 
the  expectation  of  the  parties  htn 
reference  to,  and  are  to  be  adjusted  IL 
one  accounting,  It  may  be  conslderm 
as  one  transaction.  Abbott  v.  Kdtb 
11  Vt  526. 
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fona  of  entries,  but  the  fact  of  the  mutual  crediting, 
that  is  to  be  considered  in  determining  the  question 
of  mutuality 

7]  7.  Open  Account.  An  open  account  is  one 
vhieh  consists  of  a  series  of  transactions  and  is  con- 
tinuous or  current,  and  not  closed  or  stated.'*  How- 
ever, all  accounts  which  are  not  stated  or  reduced 
to  writing  are  not  necessarily  open  accounts."  Thus, 
<ases  of  bailment,  or  express  contract  defining  the 
duties  and  liabilities  of  the  parties,  whether  evi- 
denced by  writings  or  not,  are  not  as  a  general  rule 
open  accounts  nor  is  an  admission  of  indebtedness 
in  a  precise  ascertained  sum,"  or  a  claim  for  money 
paid  on  the  request  of  another."  Generally  speak- 
in?,  if  some  term  of  a  contract  arising  from  a  com- 


mercial transaction  ia  left  open  and  undetermined 
by  the  parties,  the  'account  is  regarded  as  open." 
The  most  common  species  of  open  account  is  where 
there  ar^  running  or  concurrent  dealings  between  the 
parties  which  are  kept  unclosed  with  the  expectation 
of  further  transactions;^**  and  this  is  true,  although 
all  of  the  terms  of  any  item  in  the  account  were 
agreed  upon  and  an  account  of  this  character  piay 
be  deemed  an  open  account,  although  it  in  fact  con- 
sisted of  but  a  single  item,^^  or  although  a  long 
interval  may  intervene  between  the  items?' 

i[$  8]  8.  Running  Account.  A  running  account 
has  been  defined  as  an  account  consisting  of  mutual 
jmd  reciprocal  demands  between  th6  parties  which 
remain  open  and  unsettled,^*  and  necessarily  contem- 


63.  Ark. — State  v.  Churchill,  48 
Ark.  426,  3  SW  352,  SSO. 

Cal.— MiUet  V.  Bradbury,  109  Cal. 
17.  41  P  8ff5. 

Ga. — aunn  v.  Qunn,  74  Qa.  S56,  68 
AmR  447. 

&(ass. — Robinson  v.  Robinson,  17S 
SlBsa  233,   53  NE  864. 

Mich.— Kimball  v.  Kimball.  16  Mich. 
211. 

N.  Y. — Qreen  v.  Dlabrow,  79  N.  T. 
1.  35  AmR  496  ;  Miller  v.  Longshore, 
H7  App.  Dlv.  214,  131  NYS  1041 
thoMtng:  that  an  account  of  a  miller 
for  goppllea  furnished  to  a  phj^lclan, 
and  an  account  of  the  physician  for 
Mrvlces  rendered  the  miller  during  the 
period  of  the  futnlahliw  of  the  sup- 
I^les,  constitute  a  mutual  account,  al- 
though thus  kept  separatBly  by  each 
party  without  formal  debit  and  credit 
entries). 

Pa. — Chambers  v.  Marks,  25  Pa.  296. 

[a)  In  ICalne  the  rule  was  formerly 
otherwise  ( Dyer  v.  Walker.  51  Me. 
104:  Theobald  v.  Stlnson,  88  Me.  149), 
but  a  statute  has  since  been  passed 
which  makes  the  rule  In  accordance 
with  the  text  (Lancey  v.  Maine  Cent 
R.  Co.,  72  Me.  84).  . 

64.  Ala. — Hatrston  v.  Sumner,  106 
Ala.  381.  382,  17  S  709;  Battle  v. 
Reld,  68  Ala.  149,  168. 

Ga. — Harsroves  v.  Cooke,  IS  Ga. 
sn,  332;  Anderson  t.  State.  3  Oa. 
370,  374  ;  Ntebet  T.  Lawsoo.  1  Oa. 
27E,  287. 

Iowa. — Morse  v.  Mlnton,  101  Iowa 
608.  606,  70  NW  691 ;  Htgley  v.  Bur- 
linrton,  etc.,  R.  Co^  99  Iowa  503,  68 
N-W  829.  61  AmaR  260;  Tucker  v. 
Qnlmby.  87  Iowa  17,  19. 

La. — Dolhonde  v.  I,aurans,  21  Ia. 
Ann.  406 :  Dixon  v.  Lyons,  18  La.  Ann. 
160. 

Mfnn. — Kramer  v,  Oardner.  104 
Minn.  370,  378,  IIC  NW  92S,  '22 
LRANS  498  ;  Taylor  T.  Parker,  11 
Minn.  469,  473. 

Or. — Purvis  v.  Kroner,  18  Or,  414, 
416.  23  P  260. 

Tex. — Dwlght  V.  Matthews,  94  Tex. 
633,  62  SW  1062;  Whittlesey  v.  Spof- 
Iwd,  47  Tex.  18,  17. 

[a1  It  baa  Men  aald  that  It  will 
at  aU  times  be  "found  easier  to  de- 
termine the  cases  which  are  not  such 
fopen  accounts]  than  to  define  with 
accuracy  and  precision  all  those  ac- 
counts which  may  be  classified  as 
such."  Maury  v.  Mason,  8  Port.  (Ala.) 
211,  230. 

[b]  Other  definitions.— (1)  "One 
In  respect  to  which  nothing  has  oc- 
curred to  bind  either  party  by  its 
statements;  an  account  which  Is  yet 
fully  open  to  be  disputed."  Abbott 
L.  D.  [quot  McCamant  v.  Batsell,  69 
Tex.  383,  8681.  (2)  "One  In  which 
same  Item  of  the  contract  Is  not 
settled  by  the  parties,  whether  the 
account  consists  of  one  Item  or  many ; 
or  «dieFa  there  have  been  running  or 
current  dealings  between  the  parties 
and  the  act^nrnt  Is  kept  open  with 
the  expectation  of  further  dealings." 
Purvis  V.  Kroner,  18  Or.  414,  416,  28 
P  260.  (3)  "In  strict  legal  phrase- 
•logy  .  .  .  debts  Dot  reduced  to 
writing,   and   which   are  subject  to 


future  adjustment,  and  may  be  re- 
duced or  modified  by  proof.  Such  as 
accounts  running  between  merchants — 
a  merchant's  accounts  for  tJie  sale  of 
goods,  and  all  others  of  Uke  char- 
acter." Smith  V.  Ellington.  1-4  Ga. 
379,  382. 

[c]  As  opposed  to  aoooiut  stated. 

-~"The  term  open  account'  Is  used  In 
opposition  to  a  stated  account,  wherein 
the  account  la  closed  by  an  assent  to 
Ita  correctness  by  the  party  charged." 
Whittlesey  v.  Spofford,  47  Tex.  13,  17. 

[d]  Aooonnts  held  to  be  "open" 
see  Miller  v,  Armstrong,  123  Iowa  g6,t 
98  NW  561  (account  for  board,  wash- 
ing, and  attendance  of  a  servant.  In- 
cluding Items  for  services  of  a  nurse, 
as  to  the  time  of  which  there  was 
no  dispute,  and  for  money  loaned)  ; 
Hlgley  V.  Burlington,  etc.,  R.  Co.,  99 
Iowa  603,  68  NW  829,  61  AmSH  250 
(where  plaintiff  had  made  several 
thousand  shipments  over  defendant's 
railroad  during  several  years,  and 
settled  the  freight  bills  presented  by 
defendant,  in  each  of  which  defendant 
had  charged  plaintiff  overweight,  and 
It  was  held  that  the  several  Items 
paid  defendant  on  the  excessive  weight 
constituted  an  open  current  account). 

[e]  Aoootmts  Held  not  to  be  "open" 
see  HalratoD  v.  Sumner,  106  Ala.  881, 
17  S  709  (Indebtedness  of  one  tenant 
in  common  to  a  cotenant  for  rents 
collected)  ;  Bradford  v.  Barclay,  89 
Ala.  33  (demand  for  money  collected 
by  a  person  on  a  Judgment  in  favor 
of  himself  and  another  jointly)  ; 
Dolhonde  v.  Laurans,  21  La.  Ann. 
406  (account  of  agent  with  principal)  ; 
Dixon  V.  Lyons,  13  La.  Ann.  160  (ac- 
count signed  and  rendered  by'  the 
debtor  with  a  statement  In  detail  of 
debits  and  credits)  ;  Brown  Constr,  Co. 
V.  MacArthur  Bros.  Co.,  236  Mo.  41, 
139  SW  104  (Items  for  unliquidated 
damages)  ;  Couturle  v.  Roensch,  (Tex. 
Civ.  A.)  134  SW  413  (money  ad- 
vanced under  a  contract  or  at  the  In- 
stance and  request  of  another). 

if]  A  olalm  for  an  annnl^  of  a 
sum  certain,  created  by  deed,  charged 
on  lands,  and  payable  annually  during 
the  life  of  the  aimultent.  Is  not  an 
open  accoimt  Taylor  t.  Forsey,  66 
Ala.  426. 

lej  Olalma  evldsnoed  bj  written 
Ivstnunents  ( 1 )  such  as  accepted 
orders,  notes,  etc.,  are  not  open  ac- 
counts (Kramer  v.  Gardner,  104  Minn. 
370,  116  NW  925.  22  LRANS  492), 
(2)  In  the  absence  of  an  express 
agreement  that  they  ataall  be  Included 
as  Items  (Gordon  v.  Ven,  S6  Minn. 
106,  56  NW  581). 

as.  Maury  v.  Mason,  8  Port.  (Ala.) 
211. 

66.  Battle  v.  Reld,  68  Ala.  149; 
Bradford  v.  Barclay,  89  Ala.  33 ;  Car- 
vllle  v.  Reynolds,  9  Ala.  969  ;  Caruth- 
er»  v.  Mardla,  8  Ala.  699 ;  Hill  v. 
White,  1  Ala.  676  ;  Sheppard  v. 
Wllklns,  1  Ala.  62 ;  Maury  v.  Mason,  8 
Port.  (Ala.)  211  (special  bailment  of 
claims  for  collection)  ;  Thornton  v. 
Abbott,  97  Oa.  646.  26  NB  S8S ;  Smith 
V.  ElUngton,  14  Oa.  379;  Austin,  etc., 
R  Co.  v.  Daniels,  62  Tex.  7»;  Mc- 
Camant V.  Batsell,  69  Tex.  26S. 


67.  Drinkwater  v.  Holliday,  11  Ala. 
134 ;  Kramer  v,  Gardner,  104  Minn. 
370.  116  NW  926.  22  LRANS  492. 

68.  Oayle  v.  Johnston,  72  Ala.  264, 
47  AmSR  405 ;  Caruthers  v.  Mardls,  3 
Ala  599  ;  Couturle  v.  Roensch,  (Tex. 
Civ.  A.)  184  SW  413. 

69.  Loventhal  v.  Morris,  103  Ala. 
332,  16  S  672 ;  Qayle  v.  Johnston.  72 
Ala.  264,  47  AmK  406  ;  Battle  v.  Reld, 
68  Ala.  149;  Mima  v.  Sturtevant,  18 
Ala.  369  ;  Sheppard  v.  WUkins,  1  Ala. 
62;  Maury  v.  Mason,  8  Port.  (Ala.) 
211;  Purvis  v.  Kromer,  18  Or.  414,  23 
P  260:  McCamant  v.  Batsell.  69  Tex. 
363;  Wroten  Oraln,  etc..  Co.  v.  Mlneola 
Box  Mfg.  Co.,  (Tex.  Civ.  A.)  96  SW 
744. 

In  Sheppard  v.  Wllklns,  1  Ala.  62, 
64,  Ormond,  J.,  said:  "If  a'  single 
article  be  sold  and  delivered,  and  the 
price  or  time  of  payment  be  left  In ' 
uncertainty — this  u  an  open  account, 
because  there  Is  a  term  of  the  con- 
tract to  be  ascertained — the  account 
It,  therefore,  unliquidated,  it  -Is  open." 

[a]  TbnM,  (1)  where  several  com- 
modities are  sold  and  delivered  without 
any  agreement  as-  to  the  price,  it  la 
an  open  account  (Sheppard  v.  WU- 
kins, 1  Ala.  62)  ;  (2>  and  the  same 
Is  true  as  regards  a  claim  for  services 
rendered  without  agreement  as  to  the 
amoimt  of  compensation  (Hood  v. 
League,  1«2  Ala.  228,  14  S  672 ;  Oayle 
V.  Jobnstoa,  72  Ala.  264,  47  AmSR 
406). 

70.  Ala. — Loventhal  v.  Morris.  108 
Ala.  332,  16  S  672;  Battle  v.  Reld,  68 
Ala.  149;  Goodwin  v.  Harrison.  S 
Ala.  438. 

Cal.— Norton  V.  I^arco,  30  CaL  126. 
89  AmD  70. 

Mo. — Boylan  v.  The  Victory,  40  Mo. 
244 ;  Madison  County  Coal  Co.  v.  The 
Colona,  36  Mo.  446. 

Or, — Purvis  v.  Kroner,  18  Or.  414, 
23  P  260. 

Tex.— Moore  v.  Powers,  16  Tex.  Civ. 
A.  436,  41  SW  707. 

71.  Goodwin  Harrison.  6  Ala, 
438 

78.  Loventhal  v.  Morris,  103  Ala. 
882,  15  S  672;  Oayte  v.  Johnston.  72 
Ala,  264.  47  AmSR  406;  Goodwin  v. 
Harrison,  6  Ala.  438  (where  a  mer- 
chant's account  for  goods  sold,  the 
price  of  which  was  agreed  upon,  and 
the  time  of  payment  fixed  by  usage, 
but  which  was  kept  open  during  the 
period  of  credit  In  expectation  of  other 
deallnga.  was  held  to  be.  an  open  ac- 
count). 

[a]  tf,  howerer,  a  single  claim  or 
contract  ia  certain  and  fixed  In  all 
its  terms  It  cannot  be  said  to  be 
an  open  account.  Bradford  v.  Bar- 
clay, 39  Ala.  33  ;  Carville  v.  Reynolds, 
9  Ala.  969  ;  Caruthers  v.  Mardls.  8 
Ala.  599  ;  Northern  Alabama  R.  Co. 
v.  Wilson  Mercantile  Co.,  (Ala.  A.) 
68  8  84,  35  [clt  Cyc] ;  Maury  V. 
Mason.  8  Port  (Ala.)  211;  McCamant 
V.  Batsell,  59  Tex.  363. 

73.  Madison  Coimtv  Coai  Co.  v. 
The  Colona,  36  Mo.  446. 

74.  Brock  V.  WUdey,  126  Oa.  83, 
64  SE  196 ;  Brackenrldge  v.  Baltxell, 
1  Ind.  SS8,  28E  [dt  Picker  v.  FItselle, 
28  App.  Dlv.  61»,  SV^YS  206].i 
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ACCOUNTS  AND  ACCOUNTING 
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plates  continuous  dealings  between  the  partiea."  A 
running  account  is  the  result  of  mutual  agreement, 
either  express  or  implied,  and  either  party  to  it  may 
accordingly  stop  the  running  of  the  account  by 
communicating  to  the  other  party  his  intentioa  or 
determination  to  do  so.^° 

9]  9.  Settled  Acctfnnt.  The  term  "settled  ac- 
count" is  used  in  two  ways:  (1)  As  meaning  a.n 
account,  the  balance  of  which  having  been  stated  is 
paidj^'and  (2)  as  meaning  an  account  stated." 

10]  B.  Acconntiiig.  Accounting  is  the  ren- 
dering or  delivering  of  a  formal  statement  of  one's 


dealings."  At  common  law  there  were  two  ways 
by  wMeh  one  might  be  called  on  to  render  an  ac- 
count. One  was  to  bring  him  to  account  before  the 
party  himself  who  was  entitled  to  the  accounting,  or 
before  auditors  assigned  by  himself;  the  other  was 
by  the  original  writ  of  account  summoning  him  into 
court  to  make  his  account  there."  This  latter 
method  is  known  as  the  action  of  account  or  account 
render."^  Owing,  however,  to  the  inadequacy  of  the 
common-law  remedy,  conrts  of  equity  have  taken 
jurisdiction  in  matters  of  account  where  the  accounts 
are  complicated.*^ 


n.  OOUHON-LAW  ACTION  OF  AOOOUHT 


[$  UJ  A.  Ottural  Nature  ud  HiBtozy.  "Ao-. 
count"  or  "account  render"  is  an  ancient  eommon- 
law  action  by  means  of  which  certain  persons  who 
were  under  a  legal  duty  to  account  for  property  or 
money  of  another  were  compelled  to  render  such 
account,  the  common  way  of  charging  defendant  be- 
ing either  as  bailiff  or  receiver."  It  was  the  proper 
remedy  when  plaintiff  wanted  an  account  and  could 
not  give  evidence  of  his  right  without  it.**   It  is 


[a]  Th*  aiffarmo*  batwMn  a  ru- 
Blag*  Mooimt  Mkd  on*  that  do**  aot 

ntn  1b  that  In  the  latter  each  Item 
ta  a  separate  cause  of  action  In  Itsetf, 
the  mlnda  of  the  parties  are  presumed 
to  have  concurred  only  on  single 
transactions ;  but  In  the  case  ot  a 
running'  account,  according  to  the 
•loctrlne  of  relation,  the  subsequent 
acts  relate  back  each  to  the  preced- 
ing act  and  -to  all  the  original  acts. 
Ring  y.  Jamison,  2  Mo.  A.  fi84  [rev 
on  other  grounds  66  Mo.  424]. 

[b]  AgwnVm  aoootut. — ^An  account 
between  an  insurance  company  and 
one  of  Its  agents,  wherein  the  agent 
la  charged  with  each  premium  due  by 
him  on  policies  he  has  obtained  and 
credits  are  given  for  specific  premiums 
paid,  le  not  a  running  account,  even 
though  extensions  of  time  may  have 
been  afforded  the  agent  to  make  his 
remittances.  Korthem  Assur.  Co.  v. 
Hart,  8  DomLR  80K ;  .London,  eta.  F. 
Ins.  Co.  V.  Hart,  8  DomLR  332. 

[c]  An  aoeonnt  with  a  bank  for 
money  loaned,  checks  paid,  etc.,  which 
during  the  time  makes  monthly  state- 
ments, striking  the  balance  due  each 
month,  which  Is  carried  forward  and 
charged,  constitutes  a  "running  ac- 
count," and  is  In  effect  but  one  trans- 
action. Pickett  V.  Merchants'  Nat 
Bank,  82  Ark.  846.  866. 

id]  If  th*  Itnna  ar«  all  on  on* 
■UWi  the  account  Is  not  a  running 
account.  Leonard  v.  V.  8.,  18  Ct  01. 
382,  386. 

75.  Picker  v.  FltMlle,  28  App.  Dlv. 
619.  620,  61  NTS  206  (where  it  is 
said :  "A  running  account  necessarily 
contemplates  continuous  dealing,  and 
this  intention  is  further  emphasised 
by  the  provision  that  the  account 
shall  be  for  an  indefinite  time"). 

[al  Th*  dissolution  of  a  oopart- 
maimp  by  the  retirement  of  one  part- 
ner breaks  the  continuity  ot  a  running 
account  against  it.  and  necessitates 
a  new  contract,  express  or  implied, 
to  establish  a  running  account  as 
against  the  new  Arm.  Henry  v.  Ma- 
hone,  28  Mo:  A.  83. 

va.  Estes  V.  Hamilton-Brown  Shoe 
Co^54  Mo,  A.  B48.  . 

7T.  Grand  Haven  First  Nat.  Bank 
V.  Honeyman,  6  Dak.  276,  281,  42 
NW  771;  Lockwood  v.  Thome.  18  N. 
T.  286,  292 ;  Bruen  v.  Hone,S  Barb. 
(K.  T.)  686.  694  ;  Bailey  v.  Westcott. 
«  Phila.  (Pa.)  S26,  626. 

[a]  As  hatWMs  a  bank  and  a 
depositor,  the  entry  of  debts  In  the 
depositor's  pass  book  and  striking  a 
balance  thereon  constitute  a  statement 
of  the  account,  and  the  delivery  of 
the  book  to  the  depositor  and  his 
retention  of  It  without  objection  make 
it  a  stated  account:  and,  where  the 
book  has  been  retained  many  months 


without  objection,  and  the  precise 
balance  It  exhibits  has  be^n  drawn 
out,  these  facts  afford  clear  evidence 
of  a  "settled"  as  well  as  a  "stated" 
account,  which  establishes  prima  facie 
the  accuracy  of  the  Items.  Clark  v. 
Mechanics'  NaL  Bank,  11  Daly  <N.  Y.) 

78.  State  v.  Illinois  Cent.  R.  Co., 
246  I!!.  188,  241,  92  NE  814  felt  Cycl  ; 
Llscomb  V.  Agate,  67  Hun  388,  390, 
22  NTS  126 ;  Olbson  v.  Sunmer.  6  Vt. 
163,    164    (holding   that,    where  the 

eartles  have  reckoned  and  settled  their 
ook  accounts  correctly,  and  mutually 
agreed  on  the  balance  due,  and  the 
books  are  balanced  accordingly,  it  Is 
a  settled  account). 

[a]  The  word  "ssttlsd"  has  be&a 
held  to  have  an  established  legal 
meaning.  Implying  the  mutual  adjust- 
ment  01   accounts   between  different 

Eartles,  and  an  agreement  upon  the 
alanc^  Kronenberger  v,  Bln^  56 
Mo.  121 ;  Phlpps  v.  Willis,  6S  Or.  190, 
96  P  866,  99  P  936,  IS  AnnCas  119; 
Baxter  v.  State,  9  Wis.  tt;  Murray 
v.  Moffat.  19  N.  B.  481. 
n.    Abbott  L.  D. 

80.  If  a  person  himself  took  the 
accotmt  of  his  receiver  or  tnlllff,  who 
was  found  in  arrears,  he  had  no 
further  remedy  but  an  action  of  debt 
for  these  arrears :  if  the  account  was 
passed  before  auditors  asslKued,  he 
might  have  his  action  of  debt  under 
the  Statute  of  Westminster  II  c  11 ; 
and  the  accountant.  If  falsely  charged, 
might  have  his  writ  of  ex  parti  tails 
to  reexamine  the  account  In  die  ex- 
chequer as  directed  by  that  act  t 
Reeves  Hist  Eng.  L.  76. 

81.  B«ft  Infra  I  11  et  aeq. 
ea.   See  Infra  i  56  et  seq. 

88.  McMuUen  Lumber  Co.  v.  Stro- 
ther,  1S«  Fed.^S»6,  302,  69  CCA  483 
[cit  Cycl :  S  Reeves  Hist  Eng.  L.  877. 

[al  Othar  dsllaltloBa^d)  Aform 
of  action  at  common  law  against  a 
person  who,  by  reason  of  some 
fiduciary  relation,  was  bound  to  render 
an  account  to  another,  but  refused  to 
do  so.-  Field  V,  Brown,  146  Ind.  293. 
299,  46  NE  464.  (2)  A  writ  brought 
against  one  who,  bv  means  of  his 
omce  or  by  some  business  he  has 
undertaken,  or  some  monpy  he  has 
received  for  another.  Is  obligated  to 
render  an  account  to  him,  and  refuses 
to  do  so.  Qrlfflth  V.  Willing,  S  Blnn. 
(Pa.)  317. 

84.  Tomklns  v.  Willshear,  6  Taunt 
421,  1  BCL  22S,  128  Reprint  766. 

86.  Kemp  V.  Merrill,  92  111.  A.  46 ; 
Appleby  V.  Brown,  24  N.  Y.  143 ; 
Thouron  v.  Paul,  6  Whart.  (Pa.)  616 
[cit  1  Bacon  Abr.  tit  Accompt  (A) 
33];  Coke  Litt  172a;  2  Inst  879  ;  1 
a  Abr.  117.  1.  4S;  1  Comyns  Die 


generally  aaid  to  have  extended  to  bailifih^  reeeivera, 
guardians  in  socage,  and  to  merchants  in  favor  o£ 
trade,  being  confined  strictly  to  these,"  although  in 
its  eariiest  nse  it  seems  to  have  been  more  circum- 
Sffldbed."  The  action  is  of  a  civil  nature,"^  and  is 
said  to  be  founded  on  contract,  express  or  implied 
and  it  is  a  transitory  as  distinguished  frcnn  a  local 
action.^ 

Ir  Ungland  in  early  times  the  common-law  action 

p. 


tit  Accompt  (A)  1 :  Buller  N. 
127]  ;  a  Reeves  Hist  Bng.  L.  66. 
88.  See  authorities  Infra  this  note, 
ta]  Chtardlan  in  sooags.— "In  Brac- 
ton's  day  no  distinction  in  this  respect 
seems  drawn  between  the  guardian  in 
chivalry  and  the  guardian  in  socage. 
Neither  one  nor  the  other  need  ac- 
count to  the  heir  for  tbs  profits  of 
the  land ;  the  one  like  the  other  can 
sell  the  ward's  marriage.  This  was 
so  until  the  eve  of  the  Barons'  War, 
when  one  of  the  Provisions  of  West- 
minster, afterward  confirmed  by  the 
Statute  of  Marlborough,  laid  down  the 
rule  Uiat  the  guardian  in  socage  mui<t. 
when  the  heir  has  attained  majority, 
account  to  him  or  her  for  the  profitii 
of  the  land,  and  la  not  to  give  or 
sell  the  ward  in  marriage  save  to  the 
proflt  of  the  ward."  1  Pollock  ft  M. 
Hist  Eng.  L.  803  (where  the  authors 
say  that  Coke,  2  Inst  186,  regards  the 
chapter  of  the  Statute  of  Marlborough 
about  guardianship  In  socage  as  a 
"declaration  of  the  common  law,"  but 
that  be  did  not  know  the  Provisions 
of  Westminster  and  had  no  warrant 
for  his  doctrine).   And  see  Infra  I  19. 

[b]  Partn*rs^"It  was  denied  In 
the  Year-Book  (11  Hen.  IV.  79) 
that  where  two  merchants  have  goods 
in  common,  the  one  can  bring  account 
against  the  other;  and  Rolle  adopts 
the  remark  as  law  <1  Rolle's  Aw. 
118,  'Account,'  S,).  He  was  probably 
ri^t  as  to  the  strict  common  law 
rule;  for  It  will  be  seen  both  by  Co. 
Lltt  172a,  and  F.  N.  B.  267,  D,  that 
the  action  Is  expressly  referred,  both 
In  principle  and  the  form  of  the  writ 
to  the  law  merchant.  This  is  indeed 
a  part  of  the  common  law ;  and  it 
may  in  that  sense  be  said  that  account 
lies  between  partners  at  the  common 
law."  Per  Cfowen.  J„  in  McMurray 
v.  Rawson,  3  H111<N.  Y.)  61.  St.  And 
see  Infra  i  22. 

87.  Stevens  v.  Cobum.  71  Vt  261, 
44  A  364.  But  see  Jones  v.  Stratton. 
4  Serg.  ft  R  (Pa.)  76  (holding  that 
a  statute  relating  to  arbitration  In 
"all  civil  suits"  applies  only  to  those 
actions  in  which  the  judgment  Is  for 
a  speciflc  thing  or  sum  of  money,  and 
does  not  Include  an  action  of  account), 

88.  Portsmouth  v.  Donaldson,  32 
Pa.  202,  78  AmD  782;  McCreary  v. 
Ross,  7  Watts  (Pa.)  488  ;  Whelen  v. 
Watmough,  16  Berg.  A  R.  (Pa.)  163; 
King  of  France  v.  Morris  felt  Peter 
V.  Steet,  S  Yeates  (Pa..)  361].  See 
also  Conklln  v.  Bush,  8  Pa.  614,  617. 

[a]  As  dletlngulshsd  from  an  ae- 
tioB  ex  dslloto,  account  Is  an  action 
ex^contractu.    Strock  v.  Little,  46  Pa. 

^  [ai  ^AWartiinanti— Jn  lUInoU  and 
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pf  aceonnt  was  mach  aBed.*°  It  b^n  to  be  aban- 
doDed  at  an  early  day,  however,  in  cases  where  as- 
sumpsit coald  be  broi^bt,  so  as  to  preclude  defendant 
of  Ms  wager  of  law/'  and  although  it  was  still  used 
There  wager  of  law  was  not  allowedj  yet  it  fell  by 
degrees  into  what  eventlially  amounted  to  almost 
total  disuBCj  on  account  of  its  dUatory  and  ej^nsive 
nature,*'  and  became  supplanted  by  other  remedies, 
S8  by  assumpsit  where  the  eireumstanees  admitted 
of  such  remedy,  or  by  the  broader  remedy  afforded 
by  a  bill  in  a  court  of  equity,  which  court  began  at 
IB  early  day  to  assume  jnnsdiction  in  matters  of 
aceount.*" 

In  the  United  StatM  the  action  of  aceonnt  was 
formerly  in  frequent  use  and  to  a  very  limited  extent 
is  still  resorted  to,**  although  generally,  as  in  E!ng< 
Isnd,  it  has  become  supplanted  by  other  remedies. 
In  New  York  it  was  early  held  that  if  persons  resort 
to  the  action  they  must  comply  with  all  the  techni- 


calities of  the  common  law.** 

[$  12]  B.  Propriety  of  Remedy  as  Compared 
with  Otiier  Bemediea— 1.  In  General  Where  evi- 
dence can  be  given  of  the  receipt  of  money,  f&sump- 
ait  or  debt  is  substituted  for  the  action  of  account,*^ 
and  in  eases  where  usnmpnt  or  debt  will  not  lie,  it  i 
is  usually  necessary  to  bring  an  action  of  account  or 
file  a  bill  in  equity Where  the  relation  created  by 
the  contract  is  merely  that  of  debtor  and  creditor, 
the  debtor's  riglits  are  enforceable  in  an  action  of 
assumpsit.**  However,  account  at  common  law  is 
concurrent  in  many  cases  with  assumpsit.^  It  lies 
in  every  ease  where  a  person  has  received  money  to 
the  use  of  another;  but  plaintiff  may  w^ve  this 
remedy  and  bring  assumpsit  on  the  promise,* 
although  he  cannot  do  so  to  the  prejudice  of  de- 
fendant.' An  express  covenant  on  the  part  of  a 
bailiff  to  account  does  not  drive  his  principal  to  a 
remedy  on  the  covenant  and  deprive  him  of  the 


PemuTlvanta  an  action  of  account 
may  oe  commenced  by  attachment 
Humphreys  v.  Matthews,  11  III  471 ; 
Strock  V.  Uttle,  4S  Pa.  416  ;  Crowe  v. 
Iisvis,  SS  WklyNC  (Pa.)  108. 

tOi  Locke  V.  B«inett,  7  Cush. 
(MasB.)  445;  Baxter  v.  Hosier,  5 
Blnff.  fr.  Cas.  288,  86  BCL  161,  182 
Reprint  lllSj  Sturton  v.  Richardson, 
13  M.  *  W.  17 ;  8  Street  Found.  Leg. 
Uab.  98. 

{a1  Tbm  wiUsrt  l»nni  fawrtaaoe 
tUa  aoHon  dates  from  1282.  It 
ms  a  new  action  as  late  as  ISfiS. 
Uo8t  of  Its  eOlclencjr  in  later  times 
was  due  to,  the  statutes  oC  1267  and 
im  (SL  Harlborouirh  o  28 ;  St.  West- 
minster II.  o  11).  2  Pollock  &  M. 
BliL  Ens.  L.  219;  1  ^(dlook  ft 
Hint  Eng.  Xh  808  note. 

91.  Reeves  says  that  debt  and 
accompt  lost  ground  In  proportion  as 
assumpsit  grew  more  Into  fashion; 
that  the  principal  Inducement  to  recur 
to  assumpsit  Instead  of  these  wtlts 
Ras  to  preclude  defendant  from  his 
vager  or  law ;  that  when,  therefore, 
«  transaction  was  so  circumstanced 
ihat  the  law  would  not  allow  this 
privilege  there  was  no  reason  for 
^olng  out  of  the  ancient  track,  and 
If  the  case  was  such  as  to  be  within 
the  compass  of  these  remedies  It  was 
FiMl  usual  to  brtnR  debt  and  accompt. 
3  Reeves  Hist.  Eng.  U  634. 

93.  Field  V.  Brown,  146  tnd.  298, 
46  NE  46« :  Wntaon  V.  WlUson,  5  N. 
J.  Li.  791 :  McMurray  v.  Rawson,  8 
Hin  fN.  T.)  69:  CarUsie  v.  Wilson, 
la  Ves.  Jr.  276.  33  Reprint  297. 

[a]  TlM  «nMi«lTe  aad  dilatory 
ebaimeter  of  torn  aoUon  baa  bMn 
Tlfoxonaly  dlspntml,  however.  Starkey 
V,  Peters,  18  Conn,  181  fUnder  the 
modem  simplified  practice)  ;  Beach  v. 
Hotchkiss,  2  Conn.  426 ;  Hamilton 
T.  Conine,  28  Md.  636,  92  AmD  724. 
And  see  Kelly  v.  Kelly,  8  Barb.  (N. 
T.)  419;  Duncan  v.  Lyon,  8  Johns. 
Ch.  (N*.  T.)  861,  8  AmD  618. 

93.  Starkey  v.  Peters,  IS  Conn. 
Ill ;  Wlllson  v.  Wlllson,  6  K.  J.  U 
791 ;  Carlisle  v,  "Wilson,  18  Ves.  Jr. 
276,  88  Reprint  297  ;  Ex  p.  Bax.  2  Ves. 
ass,  28  Reprint  248. 

Aooomnttv  Im  •%mltr  see  infra  |  66 
et  seq. 

94.  Conn. — Bwih  v.  Hotohklss.  2 
Tonn.  425;  Orlsgs  v.  Dodge,  2  Day 
it.  2  AmD  82. 

ni. — Garrlty  v.  Hamburger  Co.,  186 
m.  499,  27  NE  11 ;  Lee  v.  Abrams,  12 
111.  Ill;  Kemp  v.  Merrill.  92  111.  A. 
4S  (holding  that  the  statutes  do  not 
&bo1lah  the  common-law  action  of 
arcount.  but  are  supplemental  to  It)  ; 
Han-ley  y.  Burd,  6  III.  A.  464. 

Me. — Black  v.  Nichols,  68  Me.  227  ; 
Parrar  v.  Pearson,  69  Me.  B61,  8  AmR 
433 :  Closson  v.  Means.  49  Me.  337. 

Md. — Wlsner  v.  WUhelm,  48  Md.  1 : 
Hamilton  v.  Conine,  28  Md.  636,  92 
AmD  724;  OrseB  v.  Johnson,  8  Olll  ft 
3.  189:  PeAtnB  v.  Turner,  1  Harr.  & 
U  4M. 


Ma — Hughes  v.  Woosley,  15  Mo.  492. 
And  see  Ragan  v.  McCoy,  29  Mo.  366. 

N.  J.— WIllBon  v.  Wlllson,  6  N.  J. 
L.  791. 

N.  T.— Kelly  v.  Kelly.  8  Barb.  419 ; 
Jacobs  V.  Fountain,  19  Wend.  121. 
And  see  Woolever  v.  Knapp,  18  Barb. 
266. 

N.  C— McPherson  v,  McPherson,  88 
K.  C.   391.  63  AmD  416. 

Pa. — Eltterllng  v,  Deehler,  160  Pa. 
1,  28  A  446  ;  Reealde  v.  Reeslde,  49 
Pa.  322,  88  AmD  608 :  Long  v,  Fits- 
Immons,  1  Watts  A  S.  680 ;  Thouron 
T.  Paul,  8  Whart.  816:  Bredln  v.  King- 
land,  4  Watts  420;  Bredln  v.  Dwen, 
2  watts  96 ;  Newbold  v.  Sims,  2  Serg. 
ft  R  817 ;  Cnmslllat  t.  McCaU.  6  Blnn. 
488;  Grats  r.  Phillips,  8  Bbin.  474. 
In  this  state  the  action  has  been 
liberally  extended.  James  v.  Brawne, 
1  DalL  339,  1  L.  ed.  166. 

R.  I. — Whipple  V.  Whipple,  18  R. 
I.  684 ;  Knowles  v.  Harris,  6  R.  I.  402, 
73  AmD  77. 

Vt.— Hayden  v.  Merrill.  44  Vt  836, 
8  AmR '873;  Woodward  v.  Harlow, 
28  Vt.  888;  Tobias  v.  McGregor,  19 
Vt  118:  Mattocks  v.  Lraian,  16  Vt 
113 :  Smith  V.  Woods.  8  Vt  485. 

[a]  Is  abSMUM  ox  ooart  of  eUM- 
oary.— The  action  was  adopted  in 
several  states  principally  because  there 
were  no  courbi  of  chancery  In  which 
a  bill  for  an  accounting  lay.  Field 
V.  Brown,  146  Ind.  293,  45  NB  464. 
And  see  Thouron  v.  Paul,  6  Whart 
(Pa.)  615 ;  Bredln  v.  KlUBland,  4 
Watts  (Pa.)  420;  James  v.  Browne,  1 
Dall.   (Pa.)   839,  1  X.  ed.  166. 

[b]  Btatntss  anthorlslBg  tlia  ac- 
tion In  partlotUar  oaaaa  are  regarded 
as  In  aid  of  the  action  and  extending 
the  remedy,  and  not  as  limiting  it  to 
the  cases  enumerated.  Newell  v. 
Humphrey,  37  Vt  286. 

96.  Iowa. — Stuart  v,  Kerr,  Morr. 
240  (where  it  appears  that  all  the  old 
forms  of  action  were  abolished  by 
statute,  and  It  was  held  that  account 
could  not  be  brought). 

Ky.— Neal  v.  Keel,  4  T.  B.  Mon.  182. 

Mass. — Robinson  v.  Robinson.  17S 
Mass.  233,  63  NE  854 ;  Fanning  v. 
Chadwick,  8  Pick.  420,  16  AmD  2S3 
(holding  that  Justice  could  be  deter- 
mined In  a  form  more  simple  and 
less  expensive  by  an  action  of  assump- 
sit especially  since  the  court  wsCs 
authorized  to  appoint  auditors)  ;  Sar- 
gent V.  Parsons,  12  Mass.  149  (where 
it  appears  from  the  reporter's  note  that 
account  was  abolished  by  statute  In 
that  state,  although  in  other  canes  It 
appears  that,  Irrespective  of  statute, 
assumpsit  was  considered  an  appro - 

Srlate  remedy  where  account  might 
ave  been  brought  at  common  law). 
See  Badger  v.  Holmes,  6  Gray  118; 
Shepard  v,  Richards,  2  Gray  424.  61 
AmD  478 ;  Fowls  v.  KIrkland.  18  Pick. 
299;  Jones  v.  Hartaden,  -9  Mass.  540 
note ;  Kigham  v. '  Eveleth,  9  Mass. 
688. 

Tenn.— Blaaton  v.  Vanaant,  2  Bvran 
278. 


Vt.— Hall  V.  Peck,  10  Vt  474. 

[a]    Bvsn  In  code  statos,  bowsvsr, ' 

the  action  Is  still  recognized  to  a 
certain  extent.  Pico  v.  Columbet  12 
Cal.  414.  73  AmD  560. 

ea.  McMurray  v.  Rawson,  8  Hill 
(N.  Y.)  69.  68  (where  the  court  said: 
"In  thu  state  tbers  Is  no  such  reason 
tor  attempting  to  revive  and  remould 
a  remedy  which  was  always  difBoult 
and  has  now  become  obsolete ;  and  If 
parties  choose  to  bring  account  they 
must  take  the  action  as  It  was  len 
by  the  ancients,  subject  only  to  such 
alterations  as  have  been  made  by  the 
legislature"). 

87.  Linton  v.  Walker,  &  Fla.  144, 
71  AmD  106  tclt  1  Archbold  N.  *». 
197]  Thompson  v.  Babcock.  Brayt 
(Vt.)  24.  See  Jaques  v.  HulH,  16  N. 
J.  L.  88  (where  it  was  held  that  s- 
covenant  to  divide  the  proceeds  of  cer- 
tain property  when  sold  terminated  as 
soon  as  the  property  was  sold,  and 
that  an  action  would  lie  for  the  re- 
covery of  a  balance  due  from  one  of 
the  partlaa  to  the  other,  without  re- 
sorting to  an  action  of  account  ren< 
der). 

[a]   Beoelpt  of  money  prmomod^ 

(1)  It  Is  not  necessary  to  prove  the 
actual  receipt  of  money  in  order  to 
justify  recovery  in  an  action  for 
money  had  and  received  to  plaintiffs 
use^  and  If,  after 'a  reasonable  time 
has  elapsed,  defendant  does  not  ac- 
count It  may  be  presqmed  that  he 
has  received  money  for  the  goods  of 
plaintlfl,  or  plaintUC  may  moceed 
against  him  for  an  accounting.  Hunter 
V.  Welsh,  1  Stark.  224.  8  SCL  91. 

(2)  This  may  not  be  true,  howei-er. 
If  defendant  tied  himself  down  to  proof 
of  a  sale  by  a  positive  avermoat  of 
that  fact.  Elboum  v.  Upjohn,  1  C. 
A  P.  572,  12  ECL  828.  _ 

98.  Linton  V.  Walker.  8  na.  144, 
71  AmD  106  [dt  1  Archbold  N.  P. 
197J. 

•9.  Holmes  v.  Wakelln,  48  Pa. 
Super.  648  (the  law  providlhg  an  ade- 

aiiate  means  of  compelling  the  produc- 
on  of  any  evidence  necessary), 
[a]  Pot  example  the  action  cannot 
be  maintained  by  an  agent  of  an  In- 
surance company  against  his  employer 
to  recover  commissions  on  premiums 
paid  on  policies  written  by  the  agent, 
where  the  presumption  from  the  evi- 
dence Is  that  the  money  paid  to  the 
Insurance  company  on  account  of 
policies  was  the  property  of  the  com- 

?any  and  not  of  the  agent  The  mere 
act  the  the  agent's  compensation  was 
flxed  on  a  percentage  basis  does  not 
invest  the  agent  with  title  to  the 
money  due  the  company  as  premiums 
on  the  policies.  Holmes  v.  Wakelln, 
48  Pa.  Super.  648. 

1.    Wetmore  v.   Woodbrldge,  Klrhy 
(ConnJ  164  ;  Hall  v.  Peck,  10  Vt  474. 
8.    Wetmore  v.  Woodbrldge,  Klrby 

4 Conn.)     164;    Mumford    v.  Avery, 
:irby  (Conn.)  IM. 
3.   Tousey  V.  Prestoiv  1  Conn.  jl7S, 
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i^t  to  znaintain  an  action  of  aecount*  A  claim 
existing  on  book,  and  for  which  the  action  of  book 
account  is  the  proper  remedy,  is  not  recoTerable  in 
an  action  of  account.'  The  action  of  account  or  in 
the  nature  of  account  given  to  a  residuary  l^tee 
by  statute  in  Bhode  Island  is  exclusive  of  any  other 
action  at  law,  at  least  so  long  as*  the  amount  of  the 
residuary  l^acy  is  not  determined* 

Actio|i  ai^inst  agent^  The  nature  of  the  duty  to 
be  performed  by  an  agent  determine  the  form  of 
action  in  which  the  principal  may  sue  him.  If  the 
trust  is  to  pay  the  principal  directly,  he  may  bring 
assumpsit;  but  if  it  is  only  one  of  outlay  requiring 
an  exhibit  of  sums  expended,  he  cannot  bring  as* 
Bumpsit  until  it  is  ascertained  by  an  action  of 
account  that  a  balance  is  due.* 

Action  against  cotenant."  Assumpsit  has  in  gen- 
eral terms  been  held  to  have  superseded  the  remedy 
by  account,  although  applying  the  rule  to  the  rela- 
tion of  tenants  in  common.'"  But  on  the  other  hand 
»it  has  been  held  that  assumpsit  is  not  the  proper 
remedy  between  tenants  in  common,  in  the  absence 
of  an  express  promise  to  pay  a  balance,  the  remedy 
being,  from  the  nature  of  the  relation  of  the  pafties, 
an  action  of  account  or  a  bill  in  equity  for  an 
accounting.'* 

Action  for  interest  in  profits.*^  Under  a  contract 
whereby  a  person  is  to  have  a  share  in  the  profits  of 
a  transaction,  whether  his  remedy  may  be  assumpsit 
or  must  be  account  depends  upon  whether  he  had. 
any  property  in  the  chattels,  and  so  in  the  specific 
money  for  which  they  are  sold,  or  whether  the  form 
of  contract  is  only  a  mode  of  determining  compen- 
sation for  labor.  In  (he  latter,  case  the  remedy  is  by 
an  action  of  assumpsit;  in  the  former,  account  would 
be  proper." 

[$  13]   2.  Where  Amount  Dne  Is  Ascertainable 


by  Blnpto  OalcnlatioiL  Where  the  relation  of  the 

parties  is  simply  that  of  debtor  and  creditor,  and 
the  amount  of  the  dept  is  certain  or  ascertainable  by 
simple  calculation,  account  is  not  the  proper  remedy, 
but  the  claim  should  be  enforced  in  the  ordinary 
forms  of  action  accordii^  to  the  nature  of  the 
demand,  as  where  assumpsit  is  the  proper  remedy;^* 
and  the  mere  fact  that  there  are  several  items  on 
both  sides  of  an  account,  when  by  subtracting  one 
side  •  from  the  other  a  balance  is  easily  ascer- 
tainable, will  not  drive  plaintiff  from  assumpsit  to 
account.^ 

[^14]  3.  Acconnt  on  Book  Accounts.  In  Illi- 
nois; by  statute,  the  action  of  account  may  be 
maintained  on  book  accounts.*" 

[§  15]  4.  Acconnt  on  Equitable  Title."  The  ac- 
tion of  account  will  not  lie  upon  mere  equitable  title 
to  recover  rents  and  profits,  and  the  rule  is  applied 
where  it  is  sought  to  recover  for  the  avails  of  lands 
sold." 

[$  16]  0.  In  Favor  of  and  against  Whom  Ac- 
tion Lies — 1.  In  General;  Privity.  At  common  law 
no  one  could  be  charged  in  account  except  when  there 
was  privity  in  deed  by  consent  of  the  parties,  as  in 
ease  of  bailiffs  and  receivers,  or  where  there  was 
privity  in  law,  as  in  case  of  guardians  in  socage;^* 
a  tort-feasor  cannot  be  so  cbaiged."  In  other  words, 
in  order  to  hold  a  person  liable  in  an  action  of  ac- 
count render,  it  must  appear  that  such  person  has 
received  property  of  some  kind  or  money,  not  be- 
longing to  himself,  which  he  is  in  duty  bound  to  pay 
over  or  account  for  to  plaintjff,  and  that  plaintiff  is 
the  owner  of  the  property.** 

[$  17]  2.  Bailiffs  and  BecelTers.^  At  common 
law  an  action  of  account  lay  against  bailiffs  and 
receivers.'^  A  bailiff  is  one  who  has  chai^  of  lands, 
goods,  and  chattels  of  another  to  make  the  best  profit 


4.  Hawkins  v.  Parker,  2  Bulstr. 
SB6,  80  Reprint  1104.  Sge  also^mlUi 
v.  Smith,  2  Boot  (Conn.)  42. 

Aootrant  anlnst  twlllffa  gmisnaiy 
see  Infra  |  17. 

6.  CUley  v.  Tenny,  81  Vt.  401 : 
Toblaa  v.  McQregor,  19  Vt.  113 ;  Swift 
v.  Raymond,  11  Vt.  317. 

Book  aooaaat  or  Iwok  debt  gmn- 
•ndly  see  Infra  IS  212-248. 

6.  Drown  y.  Staples,  18  R.  L  117, 
2S  A  918.  ' 

7.  Afteonnt  affalssfc  affwt  gwumiir 
see  Infra  i  22. 

8.  Richer  v.  Hathaway;  149  Pa. 
207,  24  A  181  i  Reeslde  v.  Reeslde,  49 
Pa.  S22.  88  AmD  603;  Hartup  v. 
vrardlove,  S  Show.  801,  89  Reprint 
952. 

9.  Aoeonnt  betwaea  ootmaata  gm- 
•raUy  see  Infra  $  18. 

la  Me. — Hudson  v.  Co^  79  Me.  8S, 
8  A  249,  1  AmSR  288;  Cutler  v. 
Currier.  B4  Me.  81,  • 

Mass. — Badger  v.  Holmes,  6  Gray 
118;  Shepard  v.  Richards,  2  Gray 
424,  61  AmD  473 ;  Munroe  v,  Luke, 
1  Mete.  459  ;  Miller  v.  Miller,  7  Pick. 
133,  19  AmD  264,  9  Pick.  34;  Fanning 
V.  Chadwick,  3  Pick.  420,  IS  AmD 
233 ;  Jones  v.  Harraden,  9  Maas.  S4Q 
note;  Brlgham  v.  Eveleth,  9  Mass.  638. 

N.  Y. — Cochran  v.  Carrlngton,  25 
Wend.  409. 

Pa. — Wlnton  Coal  Co.  v.  Pancoast 
Coal  Co..  170  Pa.  437,  33  A  110; 
Borrell  v.  Borrell,  S3  Pa.  492  ;  GIlUs 
V.  McKlnney,  6  watts  &  S.  78  (where, 
however,  there  was  an  express  promise 
on  the  part  of  the  tenant  receiving 
the  rents  to  pay  the  other  tenant  hie 
share). 

Tenn. — Blanton  V.  VanMnt,  2  Swan 
278. 

11.  ni.— Crow  V.  Mark,  52  Bl.  832. 

Me. — Maguire  v.  Ptngree,  SO  Me.  508. 

Md. — Hamilton  v.  Conine,  28  Md. 
835,  92  AmD  724  ;  Mllburn  v.  Guyther. 
8  Gill  92,  60  AmD  881. 


N.  Y. — Shennan  v.  Ballou,  8  Cow. 
804. 

Pa. — Ozeas  r.  Johnson,  1  Binn.  191. 
Tenn. — l^^rrell  t.  Murray,  2  Yer^. 

Eing. — Thomas  t.  Thomas,  6  "BMb. 

28. 

la.   Aoootmt  for  profits  of 
ship  or Joist  aaT«atnv«  see  infra  I 

IS.   Itowland  v.  Kratser,  88  Plttsb 
LegJKS  (Pa.)  101;  Mattocks  v.  Ly- 
man, 18  Tt  118. 
14,  .pauf^ertjr,  y.   Daugherty,  116 


Iowa  246,  848,  90  NW  85  fcit  Cyc!  ; 
Richey  v.  HaUiaway,  149  Pa.  207.  24 
A  191 ;  LonK  V.  Fltzstanmons,  1  Watts 
&  S.  (Pa.)  ^80. 

[a]  Bo  also  If  no  Olsoorery  li 
naoannurj. — Thouron  v.  Paul,  6  Whart 
(Pa.)  616  (In  which  case,  as  there 
was  no  court  of  chancery  to  resort 
to,  the  doctrine  I  applied  In  a  court 
of  chancery  that  equitable  Jurisdiction 
will  not  be  entertained  where  the  ac- 
counts are  all  on  one  side  and  no 
discovery  1b  needed  was  applied  to  an 
action  of  account  render). 

IB.  Tomklns  v.  WlUshear,  5  Taunt. 
431,  1  ECL  226,  128  Reprint  756 
(where  it  was  said  that  Scott  v.  Mc- 
intosh, 8  Campb.  2S8,  decided  at  nisi 
prius,  could  not  be  iwed  as  an  author- 
ity to  the  contrary,  as  that  case  in- 
volved ao  great  a  number  of  items 
between  merchants  that  It  would  have 
been  Impossible  to  have  tried  It  before 
a  Jury,  and  It  was  therefore  necessary 
to  take  an  account). 

16.  Garrlty  v.  Hamburger  Co.,  136 
111.  499,  27  NE  11. 

17.  Aoootmt  by  cestui  in«  tmat 
aiTRljuit  tnwtM  see  supra  I  26. 

18.  Daugherty  v.  Daugherty,  116 
Iowa  246,  246,  90  NW  65  [clt  Cyc]  ; 
Ceames  v.  Irving,  31  Vt.  604  (hold- 
ing that  the  only  remedy  is  In  equity). 

[a]  Anlffnmattt  for  na*  of  am- 
tffMai^Where    plaintlit    made  an 


assignment  of  a  policy  of  Inmiranco 
and  a  Un  of  lading  In  consideration 
of  an  indebtedness  to  the  assignee  and 
to  secure  the  latter  for  services  In  a 
particular  business,  and  constituted 
the  assignee  his  attorney  to  collect 
claims  thereunder  for  the  use  of  the 
assignee,  he  cannot  bring  an  action 
of  account  against  the  assignee  as 
bailiff,  because  by  the  assignment  he 
parted  with  all  his  legal  interest. 
Dexter  v.  Hitchcock,  10  Conn.  209. 

[b]  Bailiff  by  appolBtaint.— It 
has  been  held  that,  where  the  tenant 
was  ballin  by  appomtment  as  at  com- 
mon law,  and  ds 


Dy  agreement  was  to 
Iff  during  a  particular 


account  to  plalntlf 

tlm&  it  was  Immaterial  in  whom  tba 
legal  title  to  the  property  rested. 
Lacon  v.  Davenport,  16  Conn.  831. 

19.  Travers  v.  Dyer,  24  F.  Cam,  No. 
14,150,  16  Blatchf.  178;  Ano^moua, 
2  N.  C.  226  :  Portsmouth  v.  Donald- 
son, 82  Pa.  202,  78  AmD  782 ;  Thouron 
V.  Paul,  8  Whart.  (Pa.)  816 :  Whelen 
V.  Watmough,  16  Serg.  ft  B.  <Pa.) 
158;  Brlnsmald  v.  Mayo,  9  Vt.  81: 
Coke  Lltt.  172a.  See  also  Conklin  v. 
Bush,  8  Pa.  614;  Holmes  Wakelln, 
48  Pa.  Super.  643 :  Kelle/  V,  Kelley, 
13  Phlla.    (Fa.)  179. 

[a]  As  an  sxosptlon  to  this  mis 
an  Infant  tenant  In  socage  may  main- 
tain an  action  of  account  render 
against  a  stranger  who  enters  Into  his 
land  and  receives  the  profits  thereof. 
Thouron  v.  Paul,  6  Whart.  (Pa.)  615 
[clt  Fltzherbert  Nat.  Brev.  117  note 
a;  Coke  Litt  89b;  Hughs  v.  Harrj's, 
Cro.  Car.  229,  79  Reprint  8001. 

VrMty  bstWMn  tmant  and  tsuOm 
of  ootenant  see  Infra  g  18. 

20.  Thouron  v.  Paul,  6  Whart, 
(Pa )  615  ;  Brlnsmald  v.  Mayo,  9  Vt.  31. 

31.    Holmes    v.    Wakelln,    48  Pa. 
Super.  643. 
as.   See  also  supra  {12. 
as.  Com. — Bamum      Ludon,  2S 
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for  the  owner;'*  a  receiver  is  one  who  haa  received 
money  or>  property  of  another  for  which  he  ought  to 
account."  In  the  latter  case  the  party  should  be 
charged  as  receiver  and  not  as  bailm,**  for  a  bailiff 
is  accountable  for  the  profits  he  may  reasonably  have 
made,  and  is  entitled  to  his  reasonable  eharg^es  and 
expenses,  and  in  this  he  is  distinguishable  from  a  re- 
ceiver." Therefore  a  guardian  should  be  charged  as 
bailiff  and.  not  as  receiver;  otherwise  he  would  lose, 
his  costs  and  expenses.^  A  bailiff  can  only  be  one 
who  is  appointed  such  or  who  is  made  such  by  law, 
and  the  latter  instance  applies  only  to  a  guardian 
vho  is  bailiff  of  his  ward ;  but  there  is  no  necessity 
that  there  should  have  been  any  special  appointment 
in  order  to  chai^  one  as  receiver.*** 

Aceonnt  for  notes  deliTttnd.  Where  notes  are  put 
into  the  hands  of  a  bailiff  or  receiver  under  a  con- 
tract, he  may  be  called  i^>on  to  aceonnt  in  a  common- 
lav  action  of  account,"  evrai  under  such  drcum- 
stances  that  a  suit  on  the  note  itself'  could  not  be 
maintained  in  the  name  of  plaintiff." 

18]  3.  OotenaatB."  At  common  law  if  one 
cotenant  was  expressly  appointed  as  the  bailiff  of 


the  other  as  regards  the  joint  property,  the  latter 
could  maintain  an  action  of  account  against  the  for- 
mer;" otherwise  an  action  of  account  would  not  lie 
by  one  cotenant  against  another  cotenant  who  had 
received  more  than  his  just  share  from  the  common 
property.*"  This  defect  was,  however,  remedied  by 
the  statute  of  4Anne  (1705)^whieh  gave  the  remedy 
by  an  action  of  account  between  cotenants,"  and  in 
such  of  the  United  States  as  have  recognized  this 
remedy  the  statute  of  Anne  has  been  considered  in 
force*^  or  else  similar  statutes  have  been  enacted.^ 
Under  these  statutes,  however,  while  the  tenant  is 
made  liable  as  bailiff  for  receiving,  etc.,  without  the 
appointment,  the  liability  is  not  that  of  a  common- 
law  bailiff,  but  one  for  the  actual  receipt  of  more 
than  his  just  share.*"  The  statute  of  4  Anne  gave- 
the  remedy  by  an  action  of  account  only  when  there 
were  but  two  cotenants,  the  remedy  in  others  beii^ 
by  bill  in  equity,  because  of  the  inability  of  a  court 
of  law  to  render  distinct  and  several  jnd^ents  in 
one  action,*^  unless  it  may  be  done  by  statute,*'  or 
the  action  is  extended  because  of  the  absence  of  a 
court  of  chancery  to  grant  appropriate  relief  in  such 


Conn.  137 ;  Spalding  v.  Dunlap,  1  Root^ 
J19 ;  MumfoPd  v.  Avery.  Klrby  163. 

III.— Kemp  v.  Marrill,  92  III.  A.  id. 

Mua. — Sargent  v.  Parsons,  12  Masa. 
149. 

Pa. — Persch  v.  QuIbbIc,  67  Pa.  247  ; 
Eelley  v.  Kelley,  IS  FhUa.  179.  ■ 

vt.— Glbbs  V.  Sleeper,  46  Vt.  409; 
Wootf  V.  Merrow,  26^  VL  S40 ;  Smith 
T.  Woods,  S  Vt  486. 

See  also  supra  9  11. 

34.  Bredln  v.  Klogland,  4  Watta 
(Pa)  420:  Coke  Lltt.  172a. 

AttoriMT  M  bailiff  see  Infra  I  23. 

as.  Wood  V.  Merrow,  25  Vt.  340; 
Coke  Lltt  172a.  Compare  Holmes  v. 
Wakelin,  48  Pa.  Super.  643,  646 
(where  It  Is  said:  "A  receiver  la  a 
person  who  takes  money  Into  hts  pos- 
session belonging  to  another  for  the 
purpose  of  keeping  It  safely  and  pay- 
ing It  to  Its  owner.  Where  the  prop- 
erty received  Is  something  else  than 
money  the  receiver  la  a  bailiff"), 

ae.    Wood  V.  Merrow,  35  Vt.  340. 

27.  Bredin  v.  Klngland,  4  Watts 
(Pa.)  420 ;  Glbbs  v.  Sleeper,  45  Vt. 
409:  Cllley  V.  Tenny.  31  Vt.  401; 
Swift  V.  Raymond,  11  Vt  317:  Sturton 
V.  Richardson,  18  M.  A;  W.  17 ;  Coke 
Lltt  172a. 

[a]  HowttvWi  tbla  dlstbiotlon  has 
been  held  not  to  be  universally  ap- 
plicable. In  Pennsylvania  it  was  held 
that  an  attorney  who  had  received 
money  for  bis  client  would  be  com- 
pelled to  account  as  bailiff  although 
an  attorney  might  not  come  within 
the  strict  definition  of  bailiff ;  that 
the  relief  was  such  as  a  court  of  chan- 
cery would  have  afforded  at  common 
law  In  England  and  In  this  country  In 
order  to  accomplish  Justice ;  and  that 
the  distinction  between  a  bailiff  and  a 
receiver  is  that  the  former  Is  entitled 
lo  reasonable  expenses,  white  the  latter 
la  not  hut  that  the  distinction  Is  not 
unlTersally  true,  as  it  does  not  apply 
to  partners.  Bredln  .v,  Klnfland,  4 
Watts  (Pa.)  420. 
88.'   Coke  Litt  89a,  172a. 

39.  Sargent  v.  Parsons,  12  Maas. 
149. 

30.  Kelly  V.  Kelly,  3  Barb.  (N.  T.) 
419  fcit  Anonymous,  12  Mod.  509.  88 
Reprfnt  1482]. 

zL  Woodward  v.  Harlow,  28  Vt 
S38.  See  also  Spalding  v.  Dunlap,  1 
Boot  (Conn.)  319. 

as.  Smith  V.  Woods,  3  Vt  486  (so 
holding  upon  the  same  principle  that 
permits  a  person  having  such  beneficial 
btereBt  In  a  note  of  this  kind  to 
bring  trover  for  Its  converalon). 

33:    See  also  supra  |  13. 

34.  McAdam  v.  Orr.  4  Watta  ft  8. 
(Pa.)  560. 

35.  CaL — Pico  t.  Columhet,  12  -Cal. 
414,  73  AmD  SS3. 


Conn. — Lacon  v.  Daveniwrt,  18  Conn. 
331 

Mass. — Sargent  v.  Parsons,  IS  Mass. 
149. 

Vt.— Haydea  v.  Merrill.  44  Vt  836. 
8  AmR  373;  Brlnsmald  v.  Mayo.  9 

Vt  31. 

Eng. — Sturton  v.  Richardson.  13  M. 
&  W.  17. 

And  see  Coke  Lltt  200b. 
33.    C  16  g  27. 

37.  Jacobs  v.  Seward,  L.  Tt.  5  H.  L. 
464  ;  Sturton  v.  Richardson,  13  M.  ft 
W.  17 ;  Coke  Lltt  172a. 

[a]  Action  npon  the  statttte. — It 
l9  said  that  an  action,  by  a  tenant 
In  common  under  the  statute  of  Anne 
Is  not  an  action  of  account  but  Is 
an  action  upon  the  statute  or  upon 
the  particular  circumstances  which 
give  the  action.  Sargent  v.  Parsons. 
12  Mass.  149  [cit  Wheeler  v.  Home, 
Willea  208,  126  Reprint  1136]. 

38.  Tutton  v.  Addams,  46  Pa.  37: 
Steften  v.  Hartsell,  6  Whart  (Pa.) 
448  ;  Orlffithv.  Willing,  3  BInn.  (Pa.) 
317. 

39.  Conn. — Lacon  v.  Davenpoft,  16 
Conn.  331. 

111.— Quayle  v.  Guild,  91  ni.  378. 

Mo. — R^ftn  V.  McCoy,  29  Mo,  356. 

X.  T. — Woolever  v.  Knapp,  18  Barb. 
265 ;  Wright  v.  Wright  69  HowPr 
176. 

R.  T, — Almy  v.  Daniels,  16  R.  J. 
812,  4  A  753.  10  A  654  ;  Knowles  v. 
Harris,  5  R.  1.  402,  73  AmD  77. 

Vt. — Hayden  v.  Merrill.  44  Vt  386, 
8  AmR  372;  Strong  v,  Richardson,  19 
Vt  194;  Mattocks  v.  Lyman,  16  Vt 
113 ;  Brlnsmald  v.  Mayo,  9  Vt  81. 

Va. — Pry  v.  Payne,  82  Va.  759,  1 
SE  197. 

40.  Sargent  v.  Parsons,  12  Mass. 
149 ;  Steffen  v.  Hartzell,  6  Whart 
(Pa.)  448;  Irvine  v.  Hanlln,  10  Serg. 
&  R.  (Pa.)  219;  Kelley  v.  Kelley,  13 
Pbtla.  (Pa.)  179;  Henderson  v.  Eason, 
17  Q.  B.  701.  79  ECL  701,  117  Re- 

Brint  1461 ;  Sturton  v,  Richardson,  13 
[.  ft  W.  17 ;  Wheeler  v.  Home,  WiUea 
208,  126  Reprint  1186. 

fa)    Aetul  MMlpt  of  r»nts  and 

Cuts  is  not  necessary  in  alt  states, 
rever.  ( 1 )  in  North  Carolina  it 
was  held  In  McPherson  v.  McPherson, 
33  N.  C.  391,  63  AmD  416,  that  every 
tenant  In  common  who  has  been  In 
the  ^oyment  of  the  property  Is  liable 
to  account:  and  It  Is  not  material 
what  was  ttie  mode  of  .enjoyment, 
whether  he  used  It  merely  for  shelter, 
or  as  a  means  of  supporting  himself 
and  family,  or  made  money  by  selling 
the  producta,  or  received  money  as 
rent.  Contra  Sargent  v.  Parsons,  12 
Mass.  149.  (2)  In  Rhode  Island  It  Is 
held  that  the  remedy  by  action  of 
account  between  eoOwners  of  real  and 


personal  estate,  given  by  Rev.  St.  c 
209  I  1,  is  not  confined  to  rents  and 
profits  of  the  Joint  estate  actually 
received  by  one  cotenant  In  a  greater^ 
snare  or  proportion  than  by  the  other ; 
but  In  case  of  the  exclusive  use  by 
one  or  more  of  the  coSwners  of  the 
Joint  property  consisting  of  a  manu- 
facturing estate,  in  the  business  of 
making  cotton  cloth  for  sale,  extends 
to  the  fair  rentable  value  of  the 
excluded  coOwner's  share  thereof,  ir- 
respective of  the  profitB  made  or  which 
by  skill  and  care  might  have  been 
made,  or  of  the  tosses  suffered  In  his 
business  by  the  occupying  tenant  dur- 
ing his  term  of  exclusive  occupation. 
Knowles  v.  Harris,  6  R.  I.  402,  73. 
AmD  77.  See  also  Almy  v,  Daniels, 
17  R  L  543,  23  A  637  ;  Hazard  v. 
Albro,  17  R.  I.  181,  20  A  834;  Alqiy 
v.  Daniels;  16  R.  I.  312,  4  A  753,  10 
A  654.  (3)  In  Vermont  it  was  held, 
under  a  statute,  that  where  the  oc- 
cupancy of  one  tenant  is  beneflcial 
to  him,  and  la  entire  and  exclusive, 
he  la  bound  to  account  to  his  cotenant 
for  such  occupancy,  although  he  did 
not  directly  receive  any  rents  or  profits 
in  money  or  crops.  Thus  It  was  held 
that  where  one  cotenant  used  the 
property  as  a  race  course,  thereby  In- 
creasing the  patronage  of  a  hotel  con- 
ducted by  him  in  the  vicinity,  he- 
was  liable  to  account  to  his  cotenant 
Hayden  V.  MerrUI,  44  Vt  83<,  8  AmR. 
372. 

[b]  QnasUott  for  Jnxy^Where  the 
character  of  a  tenant  In  common  as 
bailiff  Is  established,  and  there  Is  evi- 
dence that  defendant  had  received 
more  than  hla  Just  ahare.  It  Is  proper 
to  leave  It  to  the  Jury  to  aay  whether 
or  not  defendant  had  received  more 
than  his  just  ahare.  Beer  v.  Beer, 
12  C.  B.  60,  74  ECL  60,  138  Reprint 
823 

41,  Beach  V.  Hotchkise,  2  Conn.. 
425  ;  McMurray  v.  Rawaon,  3  Hill  (N. 
Y.)  59;  Stevens  v.  Cobum,  71  Vt  261.. 
44  A  354  ;  Newell  v.  Humphrey,  37 
Vt  265 ;  Wood  v.  Merrow,  25  Vt. 
340;  Brlnsmald  v.  Mayo,  9  Vt  31. 
And  see  Travers  v.  Dyer,  24  F.  Cas. 
No.  14,160,  16  Blatchf.  178  (as  to- 
Vermont) . 

fa]  A  writ  of  aoconnt  nadsv  wlU. 
not  M  oaasliea  on  motion  upon  the 
ground  that  defendant  was  summoned 
to  answer  to  Individuals  who  have  no- 
community  of  Interest  Clarke  v. 
Ballou,  18  Pa.  Co.  869. 

48.  Bee  statutes  oC  the  several 
states. 

Cs]  la  Vnaumt  (1)  by  statute,, 
the  action  of  account  was  extended 
to  cases  where  more  than  two  parties; 
had  separate  and  distinct  Interests. 
Newell  V.  Humphrey.  37  Vt  865.  But 
(3)  as  before  the  statute  the  remedr 
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caseB."  But  it  has  been  held  that  where  several  per- 
sons have  one  joint  interest  as  against  another,  it  is 
the  same  as  if  there  were  only  two  parties  and  the 
action  will  lie,"  and  the  same  is  true,  where  the 
liability  of  several  persons  to  another  is  joint.*" 

Action  against  purchaser  of  interest  of  cotenant. 
"Where  one  cotenant  sells  his  interest,  the  purchaser 
thereof  becomes  a  tenant  in  common  with  the  other 
owner,  and  in  such  a  case  there  exists  that  privity 
which  is  said  to  be  essential  to  sustain  an  action  of 
account." 

[$  19]  4.  Guardian  and  Ward.  Account  was  a 
proper  remedy  by  which  a  guardian  in  socage  might 
be  compelled  to  account  to  the  ward  for  money  or 
property  in  his  hands  belonging  to  the  latter;"  and 
in  some  states  an  action  of  account  has  been  held  to 
lie  by  a  ward  against  the  guardian  by  appointment.*^ 
20]  5.  Hnaband  and  Wife.  Husband  and  wife 
may  join  in  an  action  of  account  for  rents  and  profits 
of  the  wife's  land  arising  during  coverture;"  and 
after  (joverture  a  woman  may  a£5rm  her  former  pro- 
ceedings and  continue  one  her  bailiff  whom  she  had 
appointed  during  coverture,  so  as  to  make  him 
accountable  to  her  as  bailiff  after  coverture."" 


In  such  a  case  was  In  equity,  and 
the  statute  conferred  eaultable  powers 
upon  a  particular  court  to  meet  the 
exigency,  Jurisdiction  was  confined  to 
this  court.  Stevens  v.  Cobum,  71  Vt. 
261,  44  A  S64:  La  Point  V.  SCOtt,  S6 
Vt.  638. 

43.  James  v.  Browne,  1  DalL  (Pa.) 
1  L.  ed.  165. 

44.  Stevens  v.  Cobum.  71  Vt\  261. 
44  A  364;  Wlswell  v.  Wilklns,  4  Vt. 
137. 

[a]    Vecesslty  of  Joint  interest. — 

Where  there  are  several  tenants  In 
common,  some  of  whom  have  been  in 
receipt  of  proflts  and  some  not,  each 
of  the  latter  must  bring  his  own 
action  of  account  for  what  he  claims ; 
they  cannot  bring  a  joint  action  In 
the  names  of  two  or  more  to  recover 
their  several  shares.  McPherson  v. 
McPherson,  88  N.  C.  891,  63  AmD  416 ; 
McCreary  v.  Ross,  7  Watts  (Pa.)  483. 

46.  Bamum  v.  Landon,  25  Conn. 
137  (where  It  was'  held  that  a  statute 
providing  that  a  suit  against  two  or 
more  defendants  to  compel  them  to 
render  an  .account  should  be  brought 
by  bill  In  equity  had  reference  to 
cases  where  defendants  were  sued 
severally  and  not  as  Joint  bailiff  or 
partners) ;  UcPherson  v.  McPherson, 
it  N.  C.  891,  63  AmD  416. 

[a1  VMtMltr  of  lolBt  llaMUty^ 
(1)  Where  several  tenants  In  com- 
mon receive  the  proflts,  unless  It  can 
be  shown  that  tbey  received  them 
Jointly  as  partners,  an  action  of  ac- 
count cannot  be  brought  against  them 
Jointly,  but  each  must  be  mied  sepa- 
rately. McPherson  v.  McPherson,  33 
N.  C.  891,  63  AmD  416.  (2)  An 
action  of  account  render  can  he  main- 
tained only  where  there  Is  a  contract 
express  or  Implied ;  and  as  each  part- 
ner of  the  firm  contracts  with  the 
other  for  himself  alone  one  partner 
cannot  maintain  an  action  of  account 
against  two  others  without  showing  a 
Joint  liability  to  account  to  him.  Ports- 
mouth v.  Donaldson,  32  Pa.  202,  72 
AmD  782 ;  Whelen  v,  Watmough,  15 
Serg.  &  R,   (Pa.)  153. 

46.  Ovlatt  v.  Sage,  7  Conn.  96 ; 
Aiken  v.  Smith,  21  Vt,  172. 

47.  See  supra  I  11, 

WHather  guaxOian  is  oliBrir«able  as 
bailiff  or  reosiTsr  sec  supra  I  17. 

48.  Field  V,  Torrey,  7  Vt.  37  2 
(holding  that,  although  the  marriage 
of  a  feme  sole  guardian  extinguishes 
her  power  as  guardian,  yet  where  after 
such  extinguishment  she  continues  to 
have  charge  of  the  property  of  the 
ward  and  receives  rents  and  proflts, 
the  ward  after  full  age  may  sustain 
•ui  action  of  account  against  her  aa 

UUt). 


IB.  Lewis  T.  Martin,  1  Day  (Conn.) 
263. 

Mk.  Smith  V.  Woods,  S  Tt  486.  In 
this  case  notes  were  executed  by  a 
husband  to  a  third  person  for  the 
beneflt  of  his  wife,  and  placed  In 
escrow,  not  to  be  binding  upon  the 
maker  until  after  a  divorce  obtained 
by  the  wife  against  the  husband.  In 
an  action  of  account  against  the 
nominal  payee  of  the  notes  it  was 
objected  ,that  plalntift,  being  a  feme 
covert,  was  destitute  of  the  power  to 
conatimte  defendant  her  bailiff  at  the 
time  the  notes  were  executed ;  but 
It  was  held  that  as  the  divorce  was 
obtained  and  the  woman  then  affirmed 
her  Formen  proceedings,  it  was  Im- 
material that  she  was  a  feme  covert 
when  the  notes  were  signed,  as  that 
difHculty  was  over  before  they  had  any 
binding  force  upon  the  signers. 

Bl.  La  Point  v.  Scott,  86  Vt.  603; 
Cllley  V.  Tenny,  31  Vt.  401 ;  Aiken  v. 
Smith,  21  Vt  172 ;  Stedman  v.  Gassett, 
18  Vt.  846 ;  Ganaway  v.  Miller,  16  Vt. 
16«:  Albee  v.  Fairbanks.  10  Vt.  314. 

[a]  Tbm  baala  of  ttw  dsolaloua 
seems  to  be  tUat  the  landlord  and 
the  tenant  are  cotenants  as  regards 
the  crops  raised.  Aiken  v.  Smith,  21 
Vt.  172.  But  the  rule  does  not  de- 
pend upon  the  language  of  the  statute 
alone,  permitting  the  action  by  one 
tenant  In  common  against  another,  hut 
also  rests  upon  the  doctrine  of  the 
common  law  that  by  such  contract 
the  tenant  Is  bailiff  of  the  landlord. 
Cllley  V,  Tenny,  31  Vt.  401 ;  Stedman 
V.  Gassett,  18  Vt.  346 ;  Albee  v.  Pair- 
banks,  10  Vt.  314. 

[b]  Prematurity  of  aotion — An 
accounting  af^ainst  one  as  bailifl  and 
receiver  under  such  a  contract  will 
not  be  compelled  until  the  expiration 
of  the  time  specified  therein.  Gana- 
way V.  Miller,  IB  Vt  1B2. 

6S.  In  Long  v,  Pltislmmons,  1 
Watts  &  S.  (Pa.)  530,  633,  It  was 
held  that  an  action  of  account  would 
lie  by  a  landlord  against  the  tenant 
to  recover  the  portion  of  the  proflts 
of  the  leased  property  which  the  tenant 
was  bound  to  render  as  rent.  In  this 
case  the  court  said :  "It  Is  said  that 
an  action  of  account  render  will  not 
He.  It  is  a  general  rule  that  account 
will  not  lie  for  rent  reserved  on  a 
lease ;  but  this  must  be  understood 
of  a  certain  rent,  and  not  as  here, 
where  the  amount  reserved  Is  uncer- 
tain, and  consequently  where  an  ac- 
count on  oath  may  be  necessary  to 
ascertain  the  amount  received." 

63.  U.  S.— Spear  v.  Newell,  22  P. 
Gas.  No.  18,224,  3  Paine  267. 

Conn. — Day  t.  Lockwood,  24  Conn. 
185:  Standford  v.  Dewlt.  1  Root  S17. 


[$  21]  6.  Landlord  and  Tenant.  In  Vermont  it 
is  well  settled,  in  case  of  leases  of  farm  lands  for  a 
share  of  the  crops,  that  an  action  of  account  will  lie 
by  the  landlord  against  the  tenant  to  recover  his 
share.''^  In  Pennsylvania  a  similar  action  has  been 
held  to  lie  by  the  landlord  for  a  portion  of  the  profits 
of  the  premises  which  the  tenant  had  agreed  to 
render  as  rent." 

X$  22]  7.  Partners  and  Joint  AdventurOTS.  An 
action  of  account  lies  between  mercantile  partners  to 
settle  the  partnership  account,  where  defendant  has 
received  assets  of  the  partnership.^  At  common 
law  the  action  will  not  lie  unless  the  partnership  be 
mercantile but  wh^e  by  statute  an  action  may  be 
brought  against  a  partner  it  has  been  held  that  the 
remedy  is  not  confined  to  mercantile  partners.*^ 
Where  defendant  has  not  received  any  of  the  part- 
nership assets,  but  the  partnership  transaction  was 
carried  on  solely  by  plaintiff  and  resulted  in  a  loss, 
he  cannot  maintain  an  action  of  account  to  recover 
defendant's  portion  of  such  log's." 

Number  of  partnerB.  At  common  law  the  better 
rule  seems  to  be  that  the  action  will  only  lie  when 
there  were  but  two  partners,"'  although  the  contrary 

U  ni.  878 


HI. — Qnayle  v.  Ouild. 
(statute). 

Mass.— Fowls  v.  Kiridand,  18  Pick. 
299. 

N.  T.— Kelly  v.  Kelly,  8  Barb.  419: 
Duncan  v.  Lyon,  3  Johns.  Ch.  3|!1,  8 
AmD  518. 

Pa, — Tutton  V.  Addams,  46  Pa.  67 ; 
Xeonard  v.  Leonard,  1  Watts  A  S. 
842  (holding  that.  If  an  agreement  of 
settlement  between  partners  be  set 
aside,  they  are  thereby  restored  to 
their  original  rights  and  llabllltleB  and 
account  render  will  He)  ;  Thouron  v. 
Paul,  6  Whart.  615;  Griffith  v.  Willing, 
8  Blnn.  317  ;  James  v.  Browne,  1  Dafl. 
839,  1  L.  ed.  165. 

Vt — Newell  v,  Humphrey,  37  Vt. 
266;  Wood  v.  Merrow,  26  Vt.  840  : 
Hodges  V.  Parker.  17  Vt.  248.  44  AmD 
331 ;  Moore  v.  Wilson,  8  S>.  Chlpm.  91. 

[a]  AotioB  by  rspresentanTS  of 
deceased  partner^ — In  Newell  v.  Hum- 
phrey, 37  Vt.  265,  It  was  held  that 
an  action  of  account  could  be  main- 
tained at  common  law  by  the  repre- 
sentative of  the  deceased  partner 
against  the  survlvlDg  member  of  the 
copartnership. 

lb]  Bxtant  of  M0ov«i7^<l>  In 
an  action  of  account  between  part- 
ners, plaintiff  is  entitled  to  recover 
only  for  a  balance  due  on  the  adjust- 
ment of  all  the  itartnsrship  dealings. 
Warren  v.  Wheelock,  81  Vt.  SZ3. 
( 2 )  Thus  an  action  of  account  between 
partners  does  not  He  to  recover  the 
specific  sum  of  money  which  may  have 
been  received  by  one  of  the  partners 
for  the  use  and  beneflt  of  the  concern. 
Wood  V.  Merrow.  26  Vt.  340. 

64.  McMurray  v.  Rawsoa,  3  Hill 
(N.  T.)  69.  And  see  cases  supra,  note 
53. 

68.  Kelly  v.  Kelly,  3  Barb.  (N.  T.l 
419  (holding  that  there  Is  no  reason 
for  driving  partners  In  any  other  busi- 
ness than  mercantile  Into  a  court  of 
chancery), 

66,  McFadden  v.  Sallada,  6  Pa. 
283;  Thouron  v.  Paul,  6  Whart.  (Pa.) 
616.  See  also  Demmy  v.  Dougherty,  I 
Pearson  (Pa.)  836.   

[a1  Dormant  partnsr^The  action 
will  not  lie  against  a  dormant  partner 
who  has  received  nothing.  Spear  v. 
Newell,  22  F.  Cas.  No.  13.824,  2  Paine 
267. 

S7«  Beach  v.  Hotchklss,  2  Conn. 
425  ;  Appleby  v.  Brown,  24  N.  Y.  143, 
23  HowPr  207  ;  Stevens  v.  Cobum,  71 
Vt.  261.  44  A  864  (holding  that  an 
action  of  account  at  common  law  can- 
not be  maintained  to  settle  partnership 
matters  between  three  or  more  part- 
ners having  separate  and  distinct  in- 
terests, for  the  reason  that  no  separate 
Judgments  can  Jip  rendered  In  such 
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ias  been  held."  In  any  event  one  partner  cannot 
maintain  the  action  against  two  or  more  copartners, 
DDless  the  latter 'b  liability  to  account  to  the  former 
is  joint;*"  and  two  or  more  copartners  cannot 
maintain  the  action  against  one  copartner,  unless 
the  latter 's  liability  is  to  account  to  the  partners 
jointly.** 

Remedy  for  breach  of  partnership  articles.  An 

action  of  account  is  not  the  proper  remedy  for 
the  breach  of  partnership  articles  in  wrongfully 
dissolving  the  partnership.** 

The  action  has  been  held  to  lie  between  joint  ad- 
venturers, such  as  the  joint  owners  of  a  vessel  as 
regards  the  proceeds  from  the  sale  of  the  vessel  and 
the  profits  of  the  voyages.** 

[$23]  8.  Principal  and  Agent  Acconnt  lies 
whenever  one  man  reeeives  moneys  as  agent  of, 
another.** 

[(24]  9.  Remainderman  and  Owner  of  Far- 
ticolar  Estate.  It  has  been  held  that  a  remainder- 
man may  maintain  an  action  of  account  against  the 
owner  of  the  particular  estate,  after  termination  of 
Buch,  to  compel  him  to  account  for  the  property.** 

[i  25]  10.  TniBtee  and  Oestni  Que  Trust.  It 
has  been  held  tiiat  the  common-law  action  of  account 
is  a  proper  remedy  in  behalf  of  a  cestui  que  trust  to 
compel  an  accounting  by  the  trustee." 

26]   11.  £zecntora  and  Administrators.  The 


in  ftctbm;  In  andi  cbm  the  remedy 
Is  In  egnity)  ;  Wood  v.  Merrow,  25 
Vt.  S40.    AmA  Bee  supra  |  18. 
ra]   Tn  Ten&oatt   oy  the   act  of 

1853,  the  remedy  was  authorized  when 
there  were  more  than  two  partners. 
Newell  V.  Humphrey,  37  Vt  265. 

68.  Stanlford  v.  Dewtt,  1  Root 
(Conn.)  S17;  Peters  v.  Horhach.  4 
Pa.  134;  Whelen  v.  Watmough,  16 
Sem.  &  R.  (Pa.)  158. 

59.  Portsmouth  v.  Donaldson,  32 
Pa.  202,  72  AmD  782;  Whelen  v. 
WaQnough,  16  Berg,  ft  R.  (Pa.)  153. 
And  see  supra  |  18. 

60.  Farrar  v.  PearBoa,  69  Me.  501, 
8  AmR  439.    And  see  supra  i  18. 

61.  Addams  r.  Tatton,  38  Pa,  447 
(where  it  Is  said  that  notwithstanding 
the  action  of  account  render  and  the 
action  pt  Covenant  for  breach  of  a 
partnenhlp  contract  may  practically 
OTerreach  each  other  at  some  points, 
they  have  theoretically  different  prov- 
inces). 

62.  Hale  v.  Hale,  8  Day  (Conn.) 
177;  Willaon  v.  ■WUlaon,  6  N.  J.  L. 
791.  See  also  Hardy  v.  Sprowl,  33 
Ue.  508 ;  and  supra  i  1-2. 

63.  Bredin  v.  Klngland,  4  Watts 
fPa.)  420  (where  the  action  was 
brought  by  a  client  against  an  at- 
torney for  moneys  collected  > .  See 
alflo  Huntington  v.  Runmlll,  8  Day 
(Conn.)  390;  and  supra  |  12. 

[a]  To  vopport  an  aotloa  of  ao- 
eout  render  for  money  received  by  de- 
fendant. It  must  appear  that  the  money 
caitie  into  posseaalon  of  defendant  and 
under  his  control,  and  that  defendant 
did  not  have  the  custody  of  It  merely 
as  the  agent  of  the  owner.  Holmes 
V.  Wakelln,  48  Pa.  Super.  843. 

84.  Orlggs  V,  Dodge,  2  Day  (Conn.) 
23,  3  AmD  82  (where  testator  devised 
personal  property  to  his  wife  during 
nidowhooa  with  remainder  to  his 
children,  and  It  was  held  that  after 
the  termination  of  the  widow's  estate 
the  children  could  maintain  an  action 
of  account  against  her  and  her  hus- 
band to  recover  the  property  limited 
over  to  them). 

SS.  McLean  v.  Wade,  53  Pa.  148; 
Conklln  v.  Bush,  S  Pa.  £14 :  Dennison 
V.  Ooehring,  7  Pa.  176,  47  AmD  506. 
Aod  see  Bredin  v.  Dwen,  2  Watts 
( Pa. )  86  (decided  under  a  statute 
giving  assfimpslt.  debt,  detinue,  or 
account  rmder,  as  the  case  may  re- 
qulrew  for  any  legacy  or  bequest  (rf 
non^,  goods,  or  chattels).  Contra 


Dexter  v.  HitchcoclE.  10  Conn.  209 
(holding  that  a  trustee  cannot  be 
regarded  as  the  bailiff  or  receiver  of 
the  cestui  que  trust  so  as  to  subject 
him  to  an  action  of  account  by  the 
latter). 

Aooout  on  •qnltaUs  title  se«  supra 

I  16.  ^ 

ee.  Curtis  V.  CurtiB,  13  Vt.  517. 
But  see  Smith  v.  Chapman,  6  Conn. 
14. 

[a]  By  statsto,  in  Vermont,  the 
action  lies  between  coezecutors  in  cer- 
tain cases.  Curtis  v.  Curtis,  13  Vt 
517    Adams  v.  Corbln.  3  Vt  372. 

67.  £:avefl  v.  Starkey,  3  N.  C.  39. 

68.  Anonymous  2  N.  C.  826. 

[a]  BeasoB  for  nil«.^"The  writ 
of  account  lleth  against  a  man  as 
guardian.  baiUK  or  receiver;  and  by 
statute,  against  the  executors  of  such ; 
but  it  lleth  not  against  an  executor 
who  makes  a  profit  of  the  estate  of 
the  deceased,  nor  against  his  executor — 
for  the  law  hath  provided  other  means 
to  call  an  executor  to  account  where 
all  the  legatees  must  join  In  one  suit, 
and  not  each  one  of  them  harrass  the 
executor  with  a  separate  suit  There 
Is  not  any  authority  to  shew,  that  an 
executor  was  ever  charged  in  account 
as  guardian ;  whatever  he  recovers  is 
assets  for  the  whole  estate,  and  not 
the  particular  property  of  any  special 
legatee.  There  Is  no  privity  between 
the  legatee  and  executor,  which  Is  es- 
sentially necessary  to  the  support  of 
this  action.  Co.  LItt  172.  The  ex- 
ecutor does  not  act  by  the  appoint- 
ment or  choice  of  the  legatee,  as  is 
the  case  with  the  guardian ;  but  by 
the  appointment  of  the  testator ; 
though  the  guardian  shall  have  an 
allowance  of  all  his  reasonable  costs 
and  ezpences.  Co.  LItt  89.  And  sd 
It  may  be  thought  no  Inconvenience 
to  the  executor  to  be  charged  that 
way,  it  Is  convenient  In  this,  that  he 
Is  chargeable  thereby  by  each  legatee ; 
whereas  in  the  modes  anciently  pre- 
scribed in  the  cases  of  executors,  they 
must  all  Join.  It  would  not  only  be 
a  perversion  of  terms,  but  a  great 
wrong  to  the  executor  to  charge  him 
as  bailiff,  who  Is  liable  to  account 
not  only  for  the  profits  he  actually 
made,  but  for  all  such  as  he  might 
have  made  by  industry  and  care ;  and 
as  a ,  receiver  he  ought  not  to  be 
charged  in  this  action,  because  the 
receiver  Is  not  to  be  allowed  any 
expeacea  or  charges  wblch  an  exscutor 


action  of  account  between  coexecutors  does  not  lie 
at  common  law."*  Nor  will  the  action  lie  against 
an  executor  as  the  bailiff  or  receiver  of  a  legatee," 
or  against  the  executor  of  such  execntor."  At  com- 
mon law  the  executor  or  administrator  of  a  guardian, 
bailiff,  or  receiver  was  not -chargeable  in  an  action  of 
account,  although  there  was  an  exertion  to  this  rule 
as  regards  the  right  of  the  king;^  but  this  defect 
was  remedied  by  the  statute  of  4  Anne,'"  which  sub- 
jected to  such  action  executors  and  administrators  of 
persons  against  whom  the  action  could  have  been 
maintained.'^  Account  render  does  not  lie  by  an 
administrator  of  a  widow  for  the  profits  of  land 
conveyed  by  her  husband  against  the  grantee.^' 

[$  27]  D.  Demand,  Where  defendant  is  in  de- 
fault in  rendering  his  account,  no  special  demand 
upon  him  to  account  is  necessary  before  he  can  be 
sued  in  an  action  of  account  but  of  course  if  his 
liability  is  to  account  on  demand,  a  demand  must 
be  made  before  an  action  of  account  will  lie  against 
him."  Defendant,  by  pleading  that  he  was  never 
bailiff,  waives  the  necessity  for  a  demand." 

[$28]  E.  Jurisdiction  and  Venne.  It  h«s  been 
held  that  a  justice  of  the  peace  has  no  jurisdic- 
tion of  an  action  of  account,"  although  in  some 
jurisdictions  the  contrary  rule  prevails."  The  court 
has  jurisdiction  of  an  action  of  account  for  profits 
of  locks  and  canals,  althou^  they  lie  in  another 

7."  Anony- 


may  be  by  1718,  c.  48. 
mous,  2  N.  C.  228. 

69.  Devonshire's  Cas^  11  Coke  89. 
77  Reprint  1266. 

70.  St  Anne  (1705)  c  16  I  27. 
n.    Quayle  v.   Guild,  91   lil.  378: 

McLean  v.  Wade,  53  Pa.  146.  And 
see  Smith  v.  Chapman.  6  Conn.  14. 
73.    Conklln  v.  Bush,  8  Pa.  614. 

73.  Sturges  v.  Bush,  6  Day  (Conn.) 
462. 

74.  Cal. — Burke  v.  Maguire,  164 
Cal.  468,  470.  98  P  21  [cit  CycJ. 

Conn. — Bamum  v.  Landon,  25  Conn. 
187. 

111.— Kemp  V.  Merrill,  92  III.  A.  46. 
Vt. — Chadwick  v.  Dlvol,  12  Vt  499. 
Eng. — Topham  v.  Braddlck,  1  Taunt. 
572,  127  Reprint  956. 

[a]  Bvlllolenoy  of  demsnO. — Where 
between  cotenaots  plaintiff  demands 
that  defendant  account  for  the  whole 
property  and  not  that  he  account  as 
a  tenant  In  common,  still.  If  defendant 
denies  all  right  whatever  in  plaintiff 
to  the  property,  the  demand  will  be 
deemed  sufflctent.  Aiken  v.  Smith,  21 
Vt  172. 

[b]  Mme  of  dsmand*— The  demand 
upon  a  lessee  for  a  division  of  crops, 
made  after  the  crops  had  been  stored 
and  before  the  expiration  of  the  tlm6 
limited  for  the  contmuance  of  the 
lease.  Is  siifflcieat  In  case'  the  lessee 
tails  to  account  after  the  expiration 
of  such  time,  and  the  lessor  may 
maintain  an  action  of  account  without 
waiting  until  the  crops  are  consumed 
or  disposed  of  by  the  lessee,  and  then 
demanding  an  account  Stedman  t. 
Gassett  18  Vt  346. 

76.    Chadwick  v,  Dlvol;  12  Vt  499. 
76.    Crow  V.  Mark,  62  111.  332. 
^^77.    Buikly  v.  Lewis,  1  Root  (Conn.) 

[a]  In  Temont  (1)  under  the 
statute  relating  to  the  action  of  ac- 
count, the  course  of  proceeding  men- 
tioned In  the  act  was  by  no  means 
adapted  to  a  Justice's  court,  but  by 
the  terms  of  the  act  the  course  pre- 
scribed was  clearly  made  applicable 
to  "any  action  of  account  pending 
In  any  court  In  this  state,"  and  there- 
fore the  action  of  account  might  be 
brought  before  a  Justice  of  the  peace 
where  the  question  of  Jurisdiction  did 
not  arise  in  reference  to  the  amount 
in  controversy.  Chadwick  v.  Dlvo], 
13  Vt  499.  (2)  But  a  Justice  has  no 
Jurisdiction  when  tbe-«ccount  if 

Digitized  by  VjOOQIC 


608  [ICJ.] 


ACCOUNTS  AND  ACCOUNTING 


state  and  both  parties  reside  tbere/^  An  action 
«f  account  for  rents  and  profits  of  lands  may  be 
brought  in  the  county  where  plaintiff  lives,  al- 
though the  lands  lie  in  another  county." 

[$  29]  F.  Pleading — 1.  Declaratloii— a.  In  Oen- 
wiL  The  declaration  in  the  action  of  account  is  in 
form  somewhat  like  a  bill  in  equity  for  an  account- 
ing; but,  unlike  such  bill,  it  does  not  ask  that  an 
account  be  taken,  but  concludes  as  all  declarations 
at  law,  demanding  damages.^  It  should  set  forth 
enough  to  show  that  plaintiff  is  entitled  to  both 
the  judgments  whieh  are  incident  to  such  an  action, 
namely,  judgment  that  defendant 'do  account,  and 
judgment,  after  the  account,  for  the  balance  found 
due^"^  and  defendant  should  be  ehai^d  .in  the 
particular  character  in  which  he  is  liable.^  In 
Fem^lvania  it  has  been  held  that  a  declaration  is 
not  indispensable,  where  the  case  is  submitted  by 
consent  to  reference,  as  the  writ  conveys  sufficient 
notice  of  Che  nature  of  plaintiff's  demand." 

30]  b.  Farticnlar  AUegatlonB— (1)  As  to 
Privity.  The  declaration  must  show  the  existence 
of  that  privity  upon  which  the  right  to  an  account 
depends. 

[$  31]    (2)*  As  to  Receipt  of  Honey  or  Property. 

In  account  against  a  receiver,  the  declaration  should 
show  from  whom  the  money  was  received,"  where 
the  privity  between  the  parties  does  not  arise  from 
such  a  relation  that  money  may  be  presumed  to 
have  been  received  by  the  one  for  which  he  is 
accountable  to  the  other;^  or,  in  the  case  of  goods 
belonging  to  partners,  that  there  was  a  receipt  for 
the  joint  benefit  of  the  partners."  A  count  gainst 
one  as  receiver  should  allege  wh^t  moneys  were 
received;"  but  in  the  case  of  a  bailiff  it  is  not 


l8  between  three  or  more 
La  Point   V.   Scott.   39  Vt. 

Whitmore    v.    Orcutt,  Brayt. 

22. 

Lewis  V.  Martin,  1  Day  (Conn.) 


rendered 
parties. 
«33. 

78. 
(Vt) 

79. 
263. 

80.    [a]    Tornui  oX  declaration  see 

SturRes  V,  Bush,  6  Day  (Conn.)  462  ; 
Griggs  V.  JJodge,  2  Day  (Conn.)  28, 
2  AmD  82 ;  Lewis  v.  Martin,  1  Day 
(Conn.)  263  ;  Hughes  v.  "Woosley,  16 
Mo.  192 ;  McLean  v.  Wade,  63  Pa. 
146;  Bredln  v.  Dwen.  2  Watta  (Pa.) 
95 ;  Long  V.  Pltzlmmons,  1  Watts 
A  S,  (Pa.)  5S0;  Qratz  v.  Phillips,  6 
Blnn.  (Pa.)  564  ;  Joy  v.  Walker,  29 
Vt.  257  ;  Field  v.  Torrey,  7  Vt.  372 : 
Henderson  v.  Eason,  17  Q.  B.  701,  79 
ECL  701.  117  Reprtnt  1451,  1  ERC 
449  ;  Baxter  v.  Hozler,  5  Blng.  N. 
Cas.  28S,  35^  ECL  161,  132  Reprint 
1115;  Beer  v.  Beer,  12  C.  S.  '«0,  74 
ECL  60,  ISS  Reprint  823 ;  Qorely  v. 
Gorely,  1  H.  ft  N.  144;  Topham  v. 
Braildlck,  1  Taunt.  572.  127  Reprint 
966 :  Godtrey  v.  Saunders,  3  WllB.  C. 
P.  73.  94,  86  Reprint  940,  9S3. 

SI.  Travers  v.  Dyer,  24  F.  Cas.  No. 
14,160,  1«  Blatchf.  178  (holding  that 
on  general  demurrer  the  only  question 
U  whether  the  count  is  sufficient  In 
Mbftance  without  regard  to  form,  al- 


^thoiish  enough  must  be  stated  In  some  'the  privity  depends  upon  or  Is  created 


torm  to  conatltute  a  cause  of  action 
.^oordlu  to  the  ferlnelple  atated  in 

fa]  Where  the  aetlon  la  htougbt 
wore  a  justice  of  %bm  peace,  plain- 
tiff shotili']  li.  mand  In  his  writ  de- 
fendant'!* r.'tisonable  account  as  well 
as  hl«  iiiiriiii),'.  .s  Eulkly  v.  Lewis,  1 
Jlopt  (C'<.nn.>  217. 

Wood  V.  Marrow,  26  Vt  840; 
y.  Baffle.  11  Mod.  186,  88  Re- 
78. 

liurdA    V,    -Wilson.    3  Teates 

^^ 

niVWn  V.  Dyer,  24  F.  Cas.  No. 
^J^Xte|^  178 ;  Wood  v.  Mer- 


85.  XJ.  S.— Jordan  v.  Wllldns,  13  P. 
Cas.  No.  7,526,  2  Waah.  482. 

Conn. — Starkey  v.  Peters,  18  Conn. 
181. 

N.  T. — McMurray  v..Raw8on,  3  Hill 
59.  *      .  . 

Pa. — Demmy  v.  Dougherty,  1  Pear- 
son 236. 

Vt.— May  V.  Williams,  3  Vt.  239. 

Eng. — Bishop  V.  Eagle,  11  Mod.  186, 
88  Reprint  978;  Coke  Lltt  172a;  3 
Reeves  Hist.  Eng.  L.  279. 

[a]  The  reason  given  for  the  rale 
Is  that,  if  It  were  by  the  hands  of 

filalntlff,  defendant  might  wage  his 
aw.  BuUer  N.  P,  127  [clt  McMurray 
V.  Rawson,  3  Hill  (N.  Y.)  59],  See 
also  Bishop  V.  Eagle,  11  Mod.  186,  88 
Reprint  978.  But  It  was  held  not  to 
dispense  with  the  rule,  although  wage 
of  law  Is  aliolished,  McMurray  v. 
Rawson,  8  Hill  (N.  T.)  69.  And  so 
the  reason  seems  also  to  rest  upon 
the  ground  of  general  uncertainty. 
See  Jordan  v.  'Wilklns,  13  F.  Cas.  No. 
7.626,  2  Wash.  482 ;  Moore  v.  Wilson, 
2  D.  Chipm.  (Vt.)  91 ;  Bishop  v. 
Eagle,  11  Mod.  186,  88  Reprint  978. 

86.  Moore  v.  Wilson,  2  D.  C^hlpm. 
( Vt. )  91  ( Where  the  distinction  Is 
made  between  persons  occupying  such 
relation  as  Is  stated  In  the  text,  as 
partners,  and  such  as  between  whom 


by  the  receipt  of  money).  But  see 
McMurray  t.  Rawson.  3  Hill  (N.  T.) 
69. 

87.  McFadden  v.  Sallada,  6  Pa. 
283;  Thouron  v.  Paul,  6  Whart.  (Pa.) 
615;  James  v,  Browne,  1  Dall.  (Pa.) 
339,  1  L.  ed.  165 ;  Demmy  v.  Dough- 
erty. 1  Pearson   (Pa.)  236. 

88.  May  V.  WUllams,  3  Vt.  239. 
80.    Hughes  v.  Woosley,  15  Mo.  493  ; 

Robinson  v.  Wright,  Brayt  (Vt)  22; 
Coke  Lltt  172a;  3  Reeves  Hist  Eng. 
L.  279. 

90.  See  Lacon  v.  Davenport,  16 
Conn.  331 ;  Stedman  v.  Gassett  18  Vt. 
346:  Ganaway  v.  MlUer,  16  Vt  152; 
Godfrey  v.  Saunders,  S  Wlls.  C.  P. 


necessary  to  charge  by  whose  hands  money  irai 
received.*" 

[i  32]    (3)  As  to  Time  Daring  Wliich  Defendu 

Was  Bailiff.    It  appears  that  to  charge  one  » 
bailiff  in  proper  form  the  time  during  which  lij 
acted  as  bailifE  should  be  set  np;""  but  where  ia\ 
time  is  left  in  blank  the  defect  will  be  eared 
verdict." 

[$  33]  (4)  As  to  Demand.  The  declaratioi 
should  allege  that  a  demand  for  an  account  wa 
made  upon  defendant.*'  A  genend  averment  tlia^ 
although  requested,  defendant  has  not  rendered  hi 
reasonable  account,  is  a  snfSeient  allegation  of 
mand  for  an  account;"  and  while  an  action  r> 
account  by  one  (fotenant  against  another  is  propf 
only  after  demand  and  at  reasonable  periods,^'  ai 
averment  that  a  reasonable  time  had  elapsed  aftej 
defendant  had  been  reqaired<to  account  and  befcrj 
the  commencement  of  the  action  is  not  neeessaiy.^ 

[$  34]  (5)  As  to  Description  of  Property.  Ii 
has  been  held  that,  in  an  action  of  account  agaicsl 
one  as  bailiff,  the  declaration  should  describe  tlu 
goods  of  which  he  had  the  care  and  management.'^ 
35]  (6)  As  to  Items  of  Account.  In  an 
action  of  account  ^gainst  defendant  as  bailiff^  it  ii 
not  necessary  that  all  the  items  for  which  de- 
fendant is  accountable  under  the  contract  should 
be  specified  in  the  declaration." 

36]  (7)  In  Action  against  Ootenant."^  Where 
a  cotenant  is  charged  as  bailiff  at  common  law  it 
is  not  necessary  to  allege  that  he  received  more 
than  his  share  of  the  rents  and  profits."  But  under 
the  statutes  heretofore  mentioned,  giving  the  action 
of  account  to  cotenanta/  the  declaration  must  alWe 
the  relation  of  the  parties  as  cotenants,  and  that 

73,  94,  96  Iteprlnt  940,  963.  But  m 
Hughes  V.  Woosley.  15  Mo.  492  (where 
the  form  approved  as  one  In  accorl 
with  the  precedents  contained  blankf 
for  the  time  during  which  defendant 
was  alleged  to  have  acted  as  ballifC). 

81.  Wright  V.  Ouy.  10  Serg.  *  R- 
(Pa  )  227 

93.  Kemp  V.  Merrill,  ii.  TO.  A.  4i 
(holding  that  otherwise  It  Is  bad  on 
demurrer). 

93.  Hughes  V.  Woosley,  15  Mo.  49!- 

94.  Banium  v.  Landon.  26  Cosn. 
137. 

95.  Beer  v.  Beer,  12  C.  B.  60,  'i 
ECL  60,  138  Reprint  823  (where  i: 
Is  said  that  Eason  v.  Henderson.  !• 
Q.  B.  986,  6i  ECL  986,  116  Reprint 
1140,  Is  the  only  modem  case  In  which 
such  averment  can  be  found). 

96.  Starkey  v.  Peters,  18  Conn. 
181 ;  McMurray  v.  Rawson.  3  Hill  (N- 
Y.)  69.  But  In  Bishop  v.  Eagle.  H 
Mod.  186,  88  Reprint  978,  It  was  said 
that  particulars  need  not  be  set  up 
In  account  between  merchants.  And 
in  Robinson  v.  Wright  Brayt  (Vt) 
22,  It  was  held.  In  an  action  by-  an 
administrator  against  a  sur\'ivlng  part- 
ner aa  bailiff  and  receiver,  that  the 
declaration  need  not  aver  of  what 
defendant  was  balllft. 

9T.  See  cases  Infra  this  note, 
[a]  The  r«MHm  is  that  defendant 
has  not  occasion  to  Icnow  the  Item) 
of  the  account  in  order  to  enable 
him  to  malte  his  defense,  for  It  is 
not  the  separate  Items  or  the  separate 
series  of  Items  to  which  defoidaot 
can  plead  In  bar,  but  It  Is  to  the 
contract  or  relation  out  of  which  toe 
account  Is  claimed  that  such  a  pM 
must  apply.  The  Items  are  to  » 
met  and  answered  before  the  auditor. 
Joy  v.  Walker,  29  Vt  257  [overr  W 
effect  Ganaway  v.  Miller.  16  Vt  1S3I- 
98.  au«fmaon  as  to  demand  see 
supra  I  33. 
M.  Bami 

1,   See  suwa  1  18. 


Bamum  v.  Landon,  36  Qum- 
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defendant  has  reeeiTed  more  than*hia  share  of  the 
rents  and  pn^Etts.'  la  the  abaenee  of  an  allegation 
0^  such  relation  of  the  parties  it  will  be  intended 
that  defendant  was  bailifE  by  appointment,  in  whioh 
event  the  appointment  must  be  proved,  and  recovery 
cannot  be  had  iinder  the  statnte;'  and  any  allega- 
tion of  the  receipt  of  rents  and  profits  by  defendant 
not  inconsistent  with  his  having  received  more  than 
\6s  just  share  is  not  suffident.*  The  declaration 
should  not  only  allege  the  tenancy  in  common  or 
joint  tenancy  of  plaintiff  and  defendant,  but  shbuld 
set  out  the  proportions  in  whi<di  they  aeverall;^  hold, 
so  that  the  particular  relation  of  the  parties  in 
regard  to  their  zespeetive  intereatt  may  be  seen 
by  the  eourt.^  ,  *  , 

[$  37]  c  Joinder  of  Oanses  of  Action;  Du- 
plicity. Two  claims  which  are  entirely  dissimilar 
in  their  nature  cannot  be  joined  as  the  subject- 
matter  of  aeeount,  as  bailiff  and  receiver  ^nd  items 
of  book  account.^  Bnt  it  is  no  ground  ^or  defeat- 
ing an  action  of  account  that  'defendant  is  called 
upon  in  several  counts  to  account  for  several  dis- 
tinct trusts  when  there  is  in  fact  but  one  trust/ 
and  a  count  charging  defendant  as  bailifE  may  be 
joined  with  one  chai^ng  him  as  tenant  in  com- 
mon.' A  declaration  containing  matters  of  account 
is  not  double  because  it  sets  up  an  express  contract 
showing  how  the  money  should  have  been  applied.^ 
38]  2.  Flea^o— a.  In  OeneraL  The  only  plea 
in  bar  to  an  action  of  account  is  one  which  shows 
that  defendant  is  not  liable  to  account."  It 


IS 


accordingly  proper  to  plead  to  such  action  ai^  faete 
which  show  that  defendant  is  not  in  law  account- 
able." While  it  has  been  said  that  there  is  no 
general  issue  in  such  an  action,  but  that  defendant 
must  plead  specifically' to  the  cardinal  points  upon 
which  the  account  is  claimed/'  "never  bailiff  or 
receiver,"  m  an  action  charging  defendant  as  bailiff 
or  receiver,  has  been  considered  to  be  a  general 
issue  plea  because  it-  goes  to  the  root  of  the  action.^* 

[$  39]  b.  Farticalar  Flaas-^CD'Nerer  bailiff  or 
SeceiTer.  Where  defoodant  is  eharged  as  bailiff 
or  receiver,  the  existence  of  this  relation  is  the 
gist  of  the  cause  of  action,  and  defendant  may 
plead  "never  bailiff"  or  "never  receiver"  in  bar 
of  the  accoont.^' 

[$  40]  (2)  No  Ootenancy.  Defendant  may  plead 
that  he  was  not  a  tenant  in  common  with  plaintiff 
as  charged.*" 

41]  (3)  Plena  Oomputavit.  As  the  action  is 
grounded  upon  the  refusal  of  defendant  to  account, 
that  defendant  has  fully  accounted  is  a  good  plea 
in  bar  of  the  action,  since  after  such  accounting 
plaintiff's  remedy  is  by  an  action  of  debt  for  the 
arrears  or  balance,  and  the  action  of  account  is 
gone."  The  accounting  may  be  with  plaintiff  him- 
self or  before  auditors  assigned  by  plaintiff;"  but 
it  must  be  the  rendering  of  an  account  to  the  satis- 
faction of  plaintiff,  or  an  laccount  which  shows 
an  agreed  balance  between  the  parties,  as  nothing 
short  of  this  will  alter  the  nature  of  the  demand 
and  give  plaintiff  an  action  of  debt  for  the  balance.*" 


a.  Irvine  v.  Hanlla,  10  Serg.  ft  R. 
(Pa.)  219;  Hayden  v.  Merrill.  44  Vt. 
336.  8  AmR  372  ;  Strong  v.  Richardson, 
19  Vt.  194  ;  Brinsmaid  v.  Mayo,  9  Vt. 
31 :  Sturton  v.  Richardson,  13  M.  & 
W.  17. 

[a]  Th«  TMWon  for  thl*  Im  that 
If  not  thus  broUBht  within  the  terms 
of  the  statute  It  cannot  be  shown  upon 
what  rule  of  llablll^  defendant  la  to 
account.  Irvine  v.  Hanlln,  10  Serg.  & 
R.  (Pa.)  219;  Hayden  v.  Merrill,  44 
Vt.  336,  8  AmR  372;  Ceames  v.  Irving, 
31  Vt  604  ;  Brlnsmald  v.  Mayo,  9  Vt. 
31 ;  Sturton  v.  RlchardsoiitlS  M.  & 
W.  17 ;  Wheeler  v.  Home,  WlUeB  SOS, 
125  Reprint  113S. 

3.  Irvine  v.  Hanlln,  10  Serg.  ft  B. 
(Pa.)  219;  Wheeler  v.  Home,  Willea 
208.  125  Reprint  1156. 

[a]  Olutfge  as  ImUUT  anA  oot*a- 
ant.— Where  the  declaration  charged 
defendant  as  bailiff,  and  It  was  further 
to  be  gatbered  frmn  the  declaration 
that  the  parties  were  tenants  In  com- 
mon, evidence  that  they  were  coQwners 
and  that  defendant  had  received  more 
thaa  his  share  of  the  proceeds  of  the 
proper^  will  sustain  the  declaration, 
(tolon  V.  Fullerton,  17  Vt.  359. 

4.  Strong  v.  Richardson,  19  Vt 
194 ;  BHnsmaid  v.  May<n  9  Vt.  81. 

[a]  Waiver  of  o^eotlOB^— The  ob- 
jection for  a  defect  In  this  respect 
must  be  taken  by  demurrer,  ana  if 
defendant  pleads  in  bar  and  the  issue 
is  tried  the  objection  will  be  waived. 
Strong  T.  Richardson,  19  Vt  194. 

a.  Ceames  t.  Ir^ng,  81  .VL  604; 
Stronv  V.  Richardson,  19  Vt  194 ; 
Brinsmaid  v.  Mayo,  9  Vt.  81  (holding 
that  where  the  declaration  alleged  that 
defendant  was  seised  of  one  moiety 
as  tenant  In  common  with  plaintiff,  but 
did  not  allege  that  plaintiff  was  seized 
of  the  other  moiety,  it  was  bad  be- 
cause for  aught  that  appeared  there 
may  have  been  numerous  owners  of 
the  other  moiety,  In  which  event  ac- 
count would  not  He,  but  the  remedy 
was  In  chancery). 

ta]  This  ohjeotloa  Is  waived  by 
pleading  In  bar  Instead  of  demurring. 
Strong  V.  Richardson.  19  Vt  194. 

«.    May  V.  WUliams.  8  Vt  239. 

7.  Lacon  ▼.  Davenport,  16  Conn. 
S81. 

tl  0.  J.-M1 


8.  McAdam  v.  Orr,  4  Watts  A  S. 

(Pa.)  550. 

9.  Smith  V.  Smith.  2  Root  (Conn.) 
42. 

10.  ta]  Foxms  of  plea  see  Field 
V.  Torrey,  7  Vt.  372 ;  Rlcketta  v. 
Loftus.  14  Q.  B.  482.  68  ECL  482,  117 
Reprint  188;  Beer  v.  Beer.  12  C.  B. 
60,  74  ECL  60,  138  Reprint  823 ; 
Qorely  v.  Gorely.  1  H,  &  N>144;  God- 
frey V.  Saunders.  3  Wfls.  C.  P.  73. 
94,  96  Reprint.  940.  953. 

tb]  Form  of  plea  and  new  asslgn- 
ment  see  McDowall  v.  Boyd,  6  D.  & 
L.  149. 

11.  Oarrity  v.  Hamburger  Co.,  136 
111.  499,  27  NE  11  Faff  3B  111.  A. 
309],  And  see  Mott  v.  Downer.  1  Root 
(Conn.)  425  ;  MoPherson  v,  McPher- 
Bon,  33  N.  C.  891,  53  AmD  416;  Joy 
V.  Walker,  29  Vt  2S7. 

Time  for  plaaOlBr  In  iHW  see  Infra 
I  51. 

la.  Ricketts  v.  Loftua.  14  Q.  B.  482, 
68  ECL  482,  117  Reprint  188 ;  2  Chltly 
PI.  (16th  Am.  ed)  294;  3  Reeves  Hist 
Sng.  L.  279. 

[a]  It  Is  saM  he  cannot  pay  uoaey 
Into  oonrt,  how€ver.  2  Chltty  Pi. 
(16th  Am.  ed)  294  [dt  BuUer  N.  P. 
128]. 

13.  Ceamea  v.  Irving,  31  Vt  604  ; 
Bishop  V.  Baldwin,  14  Vt  145. 

14.  Whelen  v,  Watmough,  16  Serg. 
&  R.  (Pa.)  168;  Godfrey  v.  Saunders. 
3  Wils.  C.  P.  78,  94,  96  Reprint  940. 
968. 

IB.  McMnrray  v.  Rawson,  S  Hill 
(N.  T.)  59 ;  Whelen  v.  Watmough,  16 
Serg.  ft  R.  (Pa.)  16S:  8  Reeves  Hist 
Eng.  L.  66.  See  also  La  con  v.  Daven- 
port 16  Conn.  SSI :  Bishop  v.  Baldwin, 
14  Vt  146;.  Wiswell  v.  Wllklns,  4  Vt. 
187. 

irerer  haUlff  or  reoelver  ma  plea 
of  ffeneral  Isme  see  supra  I  88. 

[a]  Defeot  of  parties  mi^  he 
taken  advaatagv  of  In  action  of  ac- 
count by  two  tenants  In  common 
against  their  cotenants,  under  the  plea 
that  defendants  are  not  the  bailiffs  of- 
plaintiffs  In  the  manner  alleged  In 
the  declaration.  McPherson  v.  Mc- 
pherson, 33  N.  C.  391,  63  AmD  416. 

16.    Bishop  v.  Baldwin,  14  Vt  145. 

[a]  Menoeltis  properto^aadaiv 
facta  which  shoT  that  n^  and  plahitlA 


did  not  sustain  this  relation  to  each 
other.  Brinsmaid  v.  Mayo,  9  Vt  31 ; 
Ricketts  V.  Loftus,  14  Q.  B.  482,  68 
ECL  482,  117  Reprint  188.  In  that 
case  the  declaration  stated  that  by 
deed  land  had  been  settled  to  such 
uses  as  the  grantor  should  appoint 
and.  In  default  of  appointment,  to  cer- 
tain specified  uses  In  the  declaration ; 
th^t  the  grantor  died  without  appoint- 
ing, whereby  the  limitations  In  default 
of  appointment  took  effect  under  which 
plaintiff  and  defendant  became  tenants 
in  common.  Defendant  for  pie*,  set  out 
the  deed  and  alleged  that  the  grantor 
did  appoint,  and  set  out  the  appointment 
which  showed  that  plaintiff  and  de- 
fendant were  not  tenants  in  common, 
concluding  with  the  v  verification.  It 
was  held  that  the  plea  was  good,  for 
that  the  fact  of  this  appointment  ought 
not  to  have  been  pleaded  as  a  traverse 
of  the  allegation  of  nonappolntment, 
such  allegation  In  the  c6unt  being 
unnecessary. 

17.  Daly  v.  Wesco'tt,  6  Phlla.  (Pa.) 
526 ;  Baxter  v.  Hosier.  6  BIng.  ft. 
Cas.  288,  86  ECL  161,  132  Reprint 
1115;  Godfrey  v.  Saunders.  8  wlls. 
C.  P.  73,  94.  96  Reprint  940.  963;  8 
Reeves  Hist.  Eng.  L.  279.  And  see 
Nixon  V.  Nixon,  24  Que.  Super.  316. 

[a]  Flea  of  aotUng  In  arrear  dl»> 
tUvnlahedr—The  defense  of  plene  oom- 
putavit seems  to  rest  on  the  ground 
of  an  express  settlement  of  the  dia- 
pute,  and  the  surrendering  of  all  the 
property  pertaining  to  the  trust,  while 
the  plea  of  nothing  in  arrear  goea 
on  the  ground  that  there  is  nothing 
in  the  hands  of  defendant  which  he 
is  liable  to  account  for.  Pickett  v. 
Pearsons.  17  Vt  470.  Compare  Mott 
v.  Downer,  1  Root  (Conn.)  426. 

18.  Baxter  v.  Hosier,  S  BIng.  N. 
Cas.  288,  36  BCL  161,  132  Reprint 
1115;  Godfrey  v.  Saunders,  3  Wlls,  C. 
P.  73,  94,  96  Reprint  940,  953. 

19.  Read  v.  Bertrand,  20  F.  Cas. 
No.  11.602,  4  Wash.  C.  C.  656;  Lee 
V.  Abrams,  12  111.  Ill ;  Woodward  v. 
Francis,  19  Vt  434  ;  Baxter  v.  Hosier, 
5  BIng.  N.  Cas.  288,  35  ECL  161,  13S 
Reprint  1115. 

[a]  Settlement  aet  aslde^Where 
a  settlement  between  partners  has  been 
set  aside  in  a  legal  proceeding,  the 
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Partial  adjostment  of  the  account  is  cot  snfflcient 
to  support  the  plea." 

[i  ^]  (4)  Release.  Defendant  in  an  action  of 
acooont  may  plead  a  release  of  all  receipts.^ 

[t  43]  (6)  Infancy.  Defendant  in  an  action  of 
account  may  plead  inf  ancy.*^ 

[$  44]  (6)  Statute  of  Limitatioiu.  In  some 
jurisdictions  the  statute  of  limitations  must  be 
pleaded  special^,  otherwise  it  -is  not  available  as  ' 

[$  45]  c.  Joindflr  of  Fleas.  If  defendant  is 
chared  as  receiver  and  also  with  goods  bailed  to 
him,  he  may  plead  to  the  first  ne  unques  receiver 
and  to  the  second  that  he  had  accounted."'  So  the 
plea  of  "fully  accounted"  may  be  added  to  that 
of  "never  bailiff";  the  former  will  not  operate  to 
admit  liability  so  as  to  make  the  latter  incon- 
sistent." 

[$46]  3.  Sn1»e4Tient  Pleadings.  According  to 
the  common-law  practice,  the  declaration  and  plea 
might  be  followed  by  replication,  rejoinder,  sur- 
rejoinder, etc.;  as  in  other  actions  at  law.^ 

[$  47]   4.  Amendments.    The  court  may  in  a 


proper  case  allow  a  count  in  account  to  be  substi- 
tuted for  an  original  count  in  assumpsiti^^  and  con- 
versely;^ but  a  count  in  account  cannot  be  substi- 
tuted for  an  original  count  in  trespass^  or  trover.'* 
So  in  a  propw  case  the  declaration  may  be  amended 
by  adding  new  counts."  After  a  judgment  quod 
computet  entered  by  confession  on  a  declaration 
averring  that  defendant  was  plaintiff's  bailiff  and 
receiver  during  a  certain  period,  pluntiff  cannot 
amend  the  declaration  by  layii^  a  different  period.^ 
The  declaration  may  be  amended  so  as  to  uielude 
moneys  allowed  by  the  auditor,  but  Hot  origin^y 
mentioned  therein." 

[$  48]  O.  liBsnes,  Proof,  and  Variance.  The 
general  rules  of  pleading  concerning  issues,  proof, 
and  variance  are  applied  in  actions  of  aeoount."* 

40]  H.  Judgment  and  Befer«nce— 1.  The  Two 
Judgments.  In  an  action  of  account  there  are  two 
judgments:  (1)  Upon  the  preliminary  trial  of  the 
right  to  the  accounting,  that  defendant  do  account 
(quod  computet) ;  and  (2)  final  jud^ent  upon 
the  r^wrt  of  the  auditors  for  the  balance  found 
due.""   And,  where  t^e  action  may  be  referred  to 


parties  are  restored  to  their  original 

£08111011,  and  an  action  of  account  will 
e.    Leonard  v.  Leonard,  1  WatU  * 
a  (Pa.)  Z43. 
flOb  Horaan  ▼.  Adami.  S7  Vt.  8S6. 
U.   Qod&er  V.  Saunden,  S  WUa  C. 
P.  7S,   ft4.   »  Reprint  940,  »6S;  8 
Reeves  Hist  Eins:.  I<.  S79. 

[bT  ATanuttt  of  pavformaaea  of 
eonUtloMi — A  deed  of  assignment  for 
the  benefit  of  creditors  contained  a 
provision  that  it  should  be  void  unless 
all  the  creditors  agreed  to  receive 
their  proportion  of  the  proceeds  of  the 
property  in  discharge  of  their  de- 
mands. A  release  executed  by  one  of 
the  creditors 'contained  a  proviso  that 
It  should  be  void  If  any  of  the  other 
creditors  should  fall  to  comply  with 
the  provision  of  the  deed  above  men- 
tioned.' It  was  held 'that  a  plea  set- 
ting up  the  assignment  and  release 
was  bad  unless,  it  averred  the  assent 
•f  ,the  creditors  according  to  the  pro- 
vision tn  the  deed.  Bakewell  v.  t>al- 
ton,  6  Day  (Conn.)  489. 

as.  Bishop  v.  Baldwin.  14  Vt,  145 : 
Coke  Lttt.  lT2a;  S  Reeves  Hist  £ng. 
L.  i79. 

as.  White  V.  Eddy,  19  R.  I.  108,  31 
Jl  828 

24.    8  Reeves  Hist  Eng.  L.  56. 

86.  Whelen  v,  Watmough.  16  Serg. 
A  R.  (Pa.)  153  (where  It  wae  held 
that  "fully  accounted,"  In  such  a  case, 
was  like  a  idea  of  payment  added  to 
the  general  Issue  nm  est  faetuin  or 
non  assampslt). ' 

[a]  If  OafaBdant  haa  paid  ovav  aa 
trastaa.  and  haa  thus  executed  his 
trust,  this  is  a  good  plea  In  bar  to  the 
action,  because  It  could  not  be  given 
In  evidence  on  the  general  Issue  of 
ne  unquee  ballltl,  for  It  would  con- 
tradict that  Issue.  Godfrey  v.  Saun- 
ders. S  Wlls.  C.  P.  73,  94,  96  Reprint 
940,  963. 

as.    [a]    Tormi  of  raplloatlon  see 

Field  v.  torrey,  7  Vt.  372 ;  Godfrey 
V.  Saunders,  8  Wlls.  C.  P.  73,  94,  95 
Reprfnt  940,  963. 

[b]  Torm  of  rsjotader  see  Godfrey 
v.  Saunders,  8  Wlla.  C.  P.  73.  94,  95 
Reprint  940,  953. 

[c]  rorm  of  stmaJolnOs*  see  God- 
frey v.  Saunders,  3  Wlls.  C.  P.  78.  94, 
96  Reprint  940,  968. 

B7.  Garrity  v.  Hamburger  Co..  136 
111.  499,  27  NE  11  [afC  36  III.  A.  809]. 

[a]  UmitatloBa  to  ml«.~-After 
Issue  Is  found  agalnat  him  on  the 
promise,  plaintiff  cannot  convert  as- 
sumpsit uito  accoimt.  Wetmore  v. 
Woodbrldge,  Klrby  (Conn.)  164.  And 
an  amendment  of  the  form  of  action 
from  assumpsit  to  account  render  will 
not  be  allowed  when  the  motion  la 
not  made  until  six  months  after  the 


Judgment  of  nonsuit  and  until  after 
the  statute  of  limitations  has  barred 
the  action.  Bitterling  v.  Deshler,  1(0 
Pa.  1.  28  A  446. 

9$.  WMght  V.  Hopkins,  8  Pa.  Ddst 
240. 

Be.  Jacobs  V.  Seward,  Ll  R.  5  H. 
L.  484.  > 

80.  Jaeoba  v.  Seward,  L.  B.  6  H. 
L.  484. 

ai.  McAdam  t.  Orr,  4  Watts  A:  8. 
(Pa.)  660  (declaration  charging  de- 
fendant as  bailiff  amended  by  adding 
a  count  charging  him  as  tenant  in 
common)  ;  Grata  v.  J>hllllps,  1  Blnn. 
(Fa.)  688  (declaration  charging  de- 
fendant as  bailiff  and  receiver  of 
plaintiff  amended  by  adding  count 
charging  him  as  bailiff,  etc.,  of  plain- 
tiff as  surviving  partner). 

Ta]  After  tba  report  of  andltora, 
however,  the  declaration  cannot  be 
amended  bo  as  to  Introduce  a  new 
claim  without  first  setting  aside  the 
report.  In  which  case  defendant  should 
be  allowed  to  plea  de  novo.  Joy  v. 
Walker,  28  Vt.  442. 

3S.  Swelgart  v.  Lowmarter,  14  Sfio?. 
A  R.  (Pa.)  200. 

33.  Prefontalne  v.  Roberge,  20  R. 
I.  418,  £9  A  892. 

34.  Jordan  v.  Wllklns,  13  F.  Cas. 
No.  7.626,  2  Wash.  C.  C.  482  (holding 
that,  where  the  declaration  charged 
defendant  as  bailiff  of  certain  goods 
belonging  to  plaintiff  to  make  a  profit 
for  plaintiff,  and  as  receiver  of  cer- 
tain sums  by  the  hands  of  certain 
persons,  being  the  money  of  plaintirt, 
and  the  evidence  was  of  monev  re- 
ceived from  a  person  not  named  and 
on  the  partnership  account  of  plain- 
tiff and  defendant,  the  variance  was 
fatal ;  that  the  declaration  stated  a 
cause  of  action  at  common  law  and 
the  case  proved  waa  that  of  one  tenant 
in  common  suing  another ;  that  If 
plaintiff  meant  to  proceed  upon  the 
statute  he  should  have  stated  his  case 
truly,  and  that  the  money  was  re- 
ceived on  Joint  account  by  the  hands 
of  the  person  who  really  received  It)  ; 
McPheraon  v.  McPherson,  83  N.  C. 
391,  53  AmD  416  (holding  that  va- 
riance Is  a  ground  of  nonsuit)  ;  Mc^ 
Fadden  v.  Sallada,  8  Pa.  883  (holding 
that  under  a  declaration  a^nst  a 
partner  as  ballKT,  receiving  money  to 
the  use  of  plaintiff,  defendant  Is  not 
liable  on  partnership  transactions). 

Ca]  now  aatlBf  wlileh  defaadut 
waa  haliur.— (1)  If  defendant  was 
balllflf  of  plaintiff  for  any  time  dur- 
ing'the  period  laid  In  the  declaration 
plaintiff  may  recover  (Lacon  v,  Daven- 
port, 16  Conn.  881)  ;  (2)  but  evidence 
cannot  be  given  of  the  receipt  of 
moneys  before  the  time  laid  In  the 


declaration  (Swelgart  v.  Lowmarter, 
14  Sere.  &  R.  (Fa.)  200). 

[b]  SaMTlpttOB  of  propertar^d) 
In  account  against  one  as  balllR  and 
receiver  of  a  note  deecrlbed  as  in 
the  name  and  In  favor  of  plalntUC.  a 
note  executed  to  selectmen  for  the  use 
and  benefit  of  plaintiff  supports  the 
issue  under  the  plea  of  "never  tMillff." 
Spalding  V.  Dunlap,  1  Root  (Conn.) 
31B.  '(8)  Under  a  declaration  charg- 
ing defendant  as  bailiff  of  certain 
enumerated  articles  at  the  proper 
goods  of  plaintiff,  evidence  In  the 
shape  of  a  writing  to  plaintiff  by  de- 
fendant which  shows  the  receipt  by 
defendant  of  the  whole  cargo  of  which 
the  parties  were  Joint  owners,  and  of 
the  whole  of  which  plalntlfT  was 
entitled  to  one  alxth  of  the  avails,  is 
not  admissible,  because  the  liability 
and  the  property  as  shown  by  such 
evidence  are  different  from  those  al- 
leged in  the  declaration.  Hughes  v. 
Barney.  2  Conn.  704.  (S)  But  it  ia 
fio  objection  that  one  is  called  upon 
as  bailiff  to  account  for  a  part  only 
of  the  property  In  his  hands.  Lacon 
v.  Davenport,  16  Conn.  381 ;  Sturges 
V.  Bush,  S  Day  (Conn.)  462. 

re]  Flea  of  never  halUff  or  re- 
oelverv— (1)  The  Issue  raised  by  this 
plea  will  be  confined  to  the  existence 
of  the  relation,  and  plaintiff  will  not 
be  required  to  show  other  matters  not 
bearing  on  this  point  C%a¥lwick  v. 
Divol,  12  Vt.  499  (holding  that  a.  plea 
of  never  bailiff  does  not  involve  the 
Question  of  demand,  and  under  the 
Issue  thereby  raised  plaintiff  need  not 
prove  such  demand)  ;  (2)  and  if  de- 
fendant received  any  of  the  property 
mentioned  In  the  declaration,  the  Jury 
will  be  warranted  In  finding  a  general 
verdict  that  defoidant  was  bailiff  and 
receiver  ( Sturgea  T.  Bush,  S  Day 
(Conn.)  462). 

36.  tr.  S. — ^Travers  v.  Dyer.  24  F. 
Cas.  No.  14.160.  16  Blatehf.  178. 

Conn, — Day  v.  Lockwood,  24  Conn. 
185. 

Ill,— Garrity  v.  Hamburger  Co..  138 
111.  499,  27  NE  11  [aff  86  111,  A.  SbS]  : 
Pardrldge  v.  Ryan.  184  III.  247,  25  NE 
627  :  Lee  v.  Abrams,  18  III.  ill;  Lee 
V.  Yanaway,  62  111.  A.  28 ;  Hawley 
V,  Burd.  6  111.  A.  454. 

Ky.— Neal  v.  Keel.  4  T,  B,  Mon,  162, 

Me. — Closson  v.  Means,  40  Me.  3S7. 

N.  C. — McPherson  v.  McPherson,  83 
N.  C.  391,  63  AmD  416. 

Pa. — Beltler  v.  Zel^er,  1  Penr.  ft 
W.  136 :  Newbold  vTsima,  S  8er«r.  ft 
R.  317. 

Vt— Bishop  V.  Baldwin.  14  Jft  146. 

Eng. — Godfrey  v.  Saunders,  8  Wlls. 
C.  P.  73,  94,  96  Reprint  940,  968,  See 
also  8  Reeves  Hist  Eag.  L.  879. 

[a]  PMlimlwy  JadgiBMit,— (i>  in 
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arbitrators,  it  ie  held  that  they  shojuld  make  an 
award  quod  computet  before  awarding  a  certain  Bum 
against  defendant.*" 

50]  2.  Nature,  Scope,  and  Effect  of  Qnod 
Computet — a.  Interlocutory  Oharacter.  The  judg- 
ment quod  computet  is  interlocutory  and  will  not 
support  an  appeal  or  a  writ  of  error." 

[\  51]  b.  Scope  and  Effect;  Liability  to  Account. 
The  interlocutory  judgment  to  account  determines 
nothing  beyond  the  liability  of  defendant  to  ac- 
count but  it  does  determine  that  defendant  is 
liable  to  account,  leaving  such  matters  as  are  proper 
for  consideration  upon  the  taking  of  the  account 
to  the  auditors  before  whom  the  parties  are  sent." 
Therefore,  unless  otherwiae  provided  by  statute,*** 


the  adjudication  of  this  liability  is  com^usive  upon 
the  parties  in  the  further  progress  of  the  cause; 
all  questions ,  upon  which  the  liability  to  account 
might  have  been  contested  must  have  been  raised 
before  the  account  was  sent  to  the  auditors,  and 
nothing  can  be  pleaded  before  the  auditors  which 
might  have  been  pleaded  in  bar  of  the  action.** 
Thus,  that  defendant  had  fully  accounted  is  a  plea 
in  bar  and  cannot  be  interposed  before  the  auditors, 
although  defendant  may  prove  payment  on  the  ac- 
count, when  the  matter  is  before  the  auditors,  with- 
out pleading  it  in  bar.*' 

52]  3.  Kefttrence  to  Auditors — a.  In  OeneiaL 
After  the  judgment  to  account  the  case  is  referred 
to  auditors  to  take  the  account.*" 


Connecticut,  no  preliminary  judg- 
ment iB  required  unless  the  plead- 
ings present  some  issue  proper  to  be 
determined  by  the  court  In  the  first 
instance.  Spalding  t.  I>ay,  (7  Conn. 
427.  <2)  In  Pennsylvania,  where 
plaintiff  proceeds  under  the  act  of 
April  4.  1831  (P.  I4.  412),  a  formal 
Judgment  quod  computet  fa  not  nec- 
essary, as  the  subatance  of  such 
Judgment  is  embraced  in  the  general 
flndlnr.  Hall  v.  Halnee,  38  Pa.  Super. 
517.  (S>  An  order  directing  an  ac- 
counting and  appointing  an  auditor 
to  take  the  same  may  be  regarded  as 
a  Judgment  quod  computet.  Garrlty 
T.  Hamburger  Co.,  ISC  111.  499,  27 
NB  11  Caft  86  111.  A.  809];  Par- 
dridge  -r.  Ryan,  184  HI.  247.  26  NB 
437;  Lelnhart  T.  Klrlcwood,  180  HI. 
A.  398. 

[b]  Ttnal  Judgment. — In  an  ac- 
tion at  law  for  an  accounting,  the 
usual  relief  is  a  personal  Judgment 
for  the  balance  of  money  found  due 
plaintiff  after  the  accounting  Is  had. 
Title  Ins..  etc.,  Co.  v.  Ingersoll,  (Cal.) 

Ill  p  »«s. 

[c1    In  -an  acrUon  before  a  Jttstloa 

af  u«  peace  the  Justice  must  first 
render  a  Judgment  against  defendant 
that  he  account,  and  then,  as  he  Is 
not  empowered  to  appoint  auditors, 
be  mnst  adjust  the  account  as  audi- 
tors would  do,  and  give  final  Judg- 
ment for  the  balance.  Bulkly  t. 
Lewis,   1  Root  (Conn.)  217. 

[d]  JUgment  for  defendant  for 
balanoe  In  Ua  tevor. — (1)  It  has 
been  held  that  if  the  balance  Is 
found  in  favor  of  defendant.  Judg- 
ment may  be  rendered  him  therefor. 
Dtckerson  v.  Whittlesey.  2  Root 
(Conn.)  121.  (2)  Irrespective  Of  this, 
however,  he  may  maintain  an  ac- 
tton  of  debt  against  plaintiff  for  the 
amount  bo  found  In  his  favor.  Uc- 
Call  V.  Crouslllat,  8  Serg.  &  R. 
(Pa.)  7. 

[e]  ronns  of  JnSjpamat  4iu>d 
eompntet  see  Lee  V.  Tanaway,  5  2 
III.  A.  23;  Hathaway  v.  Russell,  46 
X.  T.  Super.  103;  Clodfrey  v.  Saun- 
ders, 3  •WOb.  C  p.  78,  94,  95  Reprint 
940.  953. 

38.  Deal  v.  Deal,  7  Serg.  &  R. 
(Pa.)  201. 

87.  Lee  Abrams,  12  HI.  Ill; 
Lee  T.  Tanaway,  S2  RL  A.  28;  Beit-' 
ler  T.  Zelgler,  1  Feur.  &  W.  (Pa.) 
135:  Hall  T.  Haines.  88  Pa.  Super.  617. 

88,  Oarrlty  v.  Hamburger  Ca,  136 
HI.  499,  17  NE  11:  Pardrldge  v. 
Ryan,  184  111.  247,  26  NB  627:  Lee 
V.  Abrams.  12  HI.  Ill;  Lee  v.  Tana- 
vay,  52  Hi.  A.  22;  Parmers"  L.  A; 
T.  Co.  Pendleton,  179  N.  T.  486, 
49!.  72  NB  608  [clt  Cyc]. 

[a]  TUa  la  so  even  though  defend- 
■at  nafc—  default. — Lee  v.  Abrams. 
1!  ni.  Ill;  Everett  v.  Jones,  82  Utah 
496.  91  P  860  [clt  Cycj:  Bishop 
V.  Baldwin.  14  Vt.  146. 

[bl  Danagea. — The  Judgment  quod 
computet  includes  no  damages  and  if, 
upon  the  Issue  never  batriff  or  re- 


the  statute  providing  that  the  Issue 
denying  the  right  of  plaintiff  to  an 
accounting  is  to  be  tried  by  a  Jury, 
the  Issue  is  not  whether,  upon  the 
final  aettlementj  the  acootmt  Is  bal- 
anced, but  whether  there  should  be 
an  account  made.  Pardrldge  v.  Ryan, 
134  111.  247,  26  NB  627rHawler  T. 
Burd,  6  111.  A.  464. 

3».  U.  a.— Read  v.  Bert  rand,  20 
P.  Cas.  No.  11,602,  4  Wash.  C.  C  666. 

Conn.— -Hott  v.  Downer,  1  Root 
426. 

Ill.—Hawley   v.   Burd,   S   HI.  A. 

464. 

N.  T. — Farmers*  Ij.  *  T.  Co.  v. 
Pendleton,  179  N.  T.  486,  492,  72 
NB  608  [clt  Cyc].  • 

Vt.— Hayden  v.  Merrill,  44  Vt.  336, 
8  AmR  872. 

ral  Ohange  of  font  of  aetton^ 
(1)  under  statute  in  Illinois  per- 
mitting the  court  to  change  the  forni 
of  action  from  assumpsit  to  account, 
an  order  permitting  the  amendment 
without  objection  is  conclusive  as  to 
the  liability  to  account.  Garrlty  v. 
Hamburger  Co.,  136  HI.  499,  27  NE 

II.  (2)  And  while  It  is  Irregular 
and  arbitrary  to  change  the  form 
of  an  action  to  account  over  plaln- 
ttfTs  objection  after  a  second  trial 
of  the  ease  has  proceeded  so  far 
as  the  opening  arguments  of  coun- 
sel, defendant,  who  does  not  complain 
of  such  action,  cannot  afterward 
complain,  for  he  I9  bound  as  by  con- 
sent to  a  Judgment  quod  computet. 
Pardrldge  T.  Ryan,  134  HI.  247,  26 
NE  627. 

40.  Sturgis  V.  Hull,  48  Vt.  802 
(where  it  appeared  that  by  statute 
a  Judgment  to  account  did  not  pre- 
clude defendant  from  mailing  any 
defense  before  the  auditor;  but  it 
was  held  that  where  the  Judgment 
to  account  was  rendered  and  the 
auditor  was  appointed  before  the  pas- 
sage of  the  statute  It  was  not  opera- 
tive in  that  case). 

41.  U.  S.— Spear  v.  Newell,  22 
F.  Caa.  No.  18,2^4,  2  Paine  267. 

Conn. — ^Day  v.  Lookwood,  24  Conn. 
186. 

ni. — Qarrlty  T.  Hamburger  Co.,  136 
HI.  499,  27  NB  11;  Lee  v.  AbramA;  12 

III.  111. 

He.— Black  v.  Nichols,  68  He.  S27: 
Closson  T.  Means,  40  Me.  237. 

N.  C. — ^Mcpherson  '  t.  McPheraon, 
38  N.  C.  391,  68  AmD  416. 

Pa. — Tutton  v.  Addams.  46  Pa.  67; 
Bredln  v.  Dwen,  2  Watts  96. 

Vt.— Hayden  v.  Merrill^*  Vt.  236, 
8  AmR  872;  Porter  v.  Wheeler,  37 
Vt.  281;  Morgan  v.  Adams,  37  Vt. 
233;  Baxter  v.  Thompson,  26  Vt. 
559;  Pickett  v.  Pearsons.  17  Vt.  470; 
Bishop  v.  Baldwin,  14  Vt.  145. 

Eng. — Godfrey  v.  Saunders,  3  Wils. 
C.  P.  73,  94,  95  Reprint  -940,  953. 

[a]  la  Vew  Totk,  under  the  code, 
no  plea  whatever  can  be  put  In 
before  the  referees.  Kelly  v.  Kelly, 
3  Barb.  419.  _ 

48.     Lee  v.  Abrams,  12  HI.  Ill; 


stiver,  the  Jury  assess  damages,  no   (Godfrey  v.  Saunders,  i  Wlls.  C.  P. 
Judrment   can    be   given    for   them.    73.  94,  95  Reprint  940,  953;  3  Reeves 
GratB  t.  PhilllpB,  5  Blnn.  (pa.)  564.    Hist.  Eng.  L.  279.   And  see  Kirk  v. 
See  also  Lee  t.  Abrams,  12  111.  111.       Lucas,  Style  430,  82  Reprint  836. 
[c]    IMW  Wed  br  inT'— UuAer'     [a]     DMiaetlOB.  betwem  •^^•u 


ooBvntaTtt^  aad  '^otUaf  Sa  anreav." 

—In  Pickett  V.  Pearsons,  17  Vt.  478, 
it  was  said  that  whether  defendant 
is  In  arrear  at  the  time  of  t}ie  ac- 
counting before  the  auditor  la  al- 
most pr^isely  the  same  Inquiry 
which  might  have  been  raised  before 
a  court  and  Jury  upon  the  plea  of 
plene  coniputavit.  although  perhuw 
not  precisely  the  same:  that  a  de- 
fense of  plene  oomputavlt  aeema  to 
rest  on  the  ground  of  an  express 
settlement,  wnile  that  of  '^thfng  In 
arrear"  goes  upon  the  ground  that 
there  la  nothing  now  In  defendant's 
hands  which  he  is  liable  to  account 
for,  and  that  the  latter  may  be 
shown  in  various  ways,  as  that'  it 
has  been  handed  over  to  plaintiff, 
destroyed,  or  has  perished  without 
defendant's  fault,  compare  Mott  v. 
Downer,  1  Root  (Conn.)  426. 

Tb]  Aooonnt  partly  adjusted.— 
Where  a  portion  of  an  account  had 
been  adjusted'  by  jKirtners  before 
suit,  defendant  In  an  action  of  ac- 
count need  not  plead  such  adjust- 
ment, and  may  have  the  benefit 
thereof  before  the  auditor,  because, 
if  be  had  pleaded  plene  computavlt, 
the  evidence  of  the  partial  settle- 
ment would  not  have  supported  the 
plea,  and  on  the  other  hand  a  mere 

gartlal  settlement  would  not  go  in 
ar  of  an  action,  but  merely  to  the 
amount  In  arrear,  and  need  not  be 
specially  pleaded.  Morgan  v.  Adams, 
37  Vt.  288. 

43.  U.  S.— Couacher  v.  Tulan,  6 
F.  Cas.  No.  3,287,  4  Wash.  C.  C.  442. 

Ck>nn.~Day  v.  Lock  wood,  24  Conn. 
186;  Smith  v.  Brush.  11  Conn.  359; 
Mott  V.  Downer,  1  Root  426;  Bulkly 
V.  Lewis,  1  Root  217. 

Mass.— -Locke  v.  Bennett,  7  Cush. 
445. 

Pa. — Tutton  v.  Addams,  45  Pa.  67; 
Newbold  V.  Sims,  2  Serg.  &  R.  317. 

Eng. — Robinson  v.  Bland,  2  Burr. 
1077,  97  Reprint  717. 

[a]  Anditors  or  JlUT< — In  Penn- 
sylvania plaintiff  Is  not  compelled  to 

yroceed  under  the  act  of  April  4, 
831  (P.  L.  492),  providing  that  the 
Jury  shall  have  full  power  to  settle 
the  accounts  between  parties,  since 
under  the  act  of  Oct.  13,  1840  (P.  L. 
[1841]  1),  when  the  lUbllity  of  de- 
fendant to  account  Is  eBtabllshed. 
the  court  may  either  appoint  audit- 
ors and  proceed  according  to  the 
common  law,  or  direct  a  Jury  to  be 
Impaneled  to  settle  the  accounts. 
Hall  V.  Haines,  38  Pa.  Super.  B17. 

[bl    Vrooeedlaga  before  auditor, — 
(1)  The  proceedings  before  the  au- 
ditor are  by  formal  pleadings,  plaln- 
tiflE  counting  or   charging  what  he 
claims  to  be  due  hiro,  ana  aeienflaTit 
putting  in  a  plea  of  discharge  from 
the   various  Items   charged  SMlnBt 
him.     Locke    v.    Bennett,    7  Cuah. 
(Mass.)    446.     And    see    Godfrey  v. 
Saunders.   3  WllB.   C.   P-  78 
Reprint  b40.  9B2.     (2)   If  the  pleas 
In  discharge  be  traversed  or  denied 
or  their  legal  validity  be  demurred 
to,  so  that  the  parties  are  at  isMue 
In   law   or   fact,    the    auditor  must 
certify  the  record  to  t*>«f J*''?^ 
will  either  award  a  venire  faclaa  to 
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[$  53]  h.  Appointment  of  Auditors  by  Ooneent. 
Auditors  may  be  appointed  by  consent  of  the  parties 
nritfaout  a  judgment  to  account,  and  this  will  operate 
as  on  admission  that  there  are  no  matters  in  dispute 
except  the  statement  of  an  account." 

54]   I.  OoBts.   The  general  rale  that  the  pre- 
vailing party  is  entitled  to  costs  applies  in  the' 
action  of  account." 

55]  J.  Damaffes.  In  an  action  of  account 
plaintiff  may  recover  damages  as  laid  in  his  declara- 
tion, or  the  amount  of  value  as  found  by  auditors, 
and  also  costs  under  the  name  of  damages;**  and 
he  may  have  judgment  for  arrears  to  a  greater 
amount  than  the  damages  laid  in  the  declaration.*' 
Plaintiff's  claim  for  damages  arising  oat  of  a 


breach  of  a  lease  to  cultivate  land  and  for  the 
division  of  the  avails  of  the  products,  which  damages 
affect  the  proper  settlement,  may  be  brought  into 
the  accounting;*"  but  a  breach  of  contract. whereby 
the  making  of  profits  has  been  prevented  need  not 
necessarily  be  brought  into  an  account,  but  may 
be  sued  independently.*'  In  the  case  of  the  let- 
ting of  a  farm  upon  shares  there  should  be  an 
express  contract  shown  in  order  to  create  an  inde- 
pendent cause  of  action  for  articles  received  by  the 
landlord." 

Balance  bronght  Into  new  accotmt.  A  balance 
found  due  upon  a  settlement  may  be  charged  as  a 
balance-  in  a  new  account  and  allowed  in  a  subse- 
quent action  of  account  between  the  parties.*^ 


m.   AOOOXTNTING  IN  EQUITY 


H  56]  A.  Jurisdiction— 1.  In  General.  Origi- 
nally matters  of  account  proper  for  an  action  of 
account  were  cogiiizable  Exclusively  at  law  but, 
the  ancient  common-law  action  of  account  being 
considered  -imperfect  in  its  processes  and  inadequate 
in  its  remedies^  jurisdiction  in  such  matters  was 


early  assumed  by  courts  of  equity,"  and  is  no  longer 
the  subject  of' doubt."  It  may  be  asserted  there- 
fore as  a  general  rule  that  wherever  the  subject- 
matter  cannot  be  fully  investigated  at  law,  a  court 
of  equity  exercises  a  sound  discretion  in  decreeing 
an  account."   While  the  jurisdiction  of  courts  ol 


try  the  Issue  of  fact  or  give  Judg- 
ment on  the  demurrer.  l,ock«  v. 
Bennett,  7  Cush.  (Mass.)  446;  Little 
V.  Stanton,  82  Fa.  299;  Crousillat  v. 
McCall,  5  Binn.  (Pa.)  48S;  Whipple 
V.  Whipple,  13  H.  1.  634.  (8)  And 
the  account  Is  regulated  by  the  au- 
ditor according  to  the  result  of  such 
trial,  whether  of  law  or  fact.  Little 
V.  Stanton,  32  Pa.  299;  CrousUlat  v. 
McCall,  5  Blnn.  (Pa.)  488;  Whil«>le 
V.  Whipple,  13  R.  I.  634. 

[c]  A  report  of  andltora  that  de- 
fendant hum  fttUr  aooowitea  is  111 
and  will  be  set  aside.  Spencer  v. 
Uaher,  2  Day  (Conn.)  116. 

[d]  BxoMrtloiia  to  reporb— <1)  It. 
has  been  hela  that  exceptions  to  an  au- 
ditor's report  are  irregular  and  void, 
except  so  far  as  they  affect  errors 
apparent  on  the  face  of  the  report. 
Whipple  V.  Whipple,  18  R.  I.  534. 
(2)  On  the  other  hand  It  has  been 
held  that  the  proceedings  of  auditors 
may  be  Inquired  Into  to  show  that 
they  mistook  the  law  as  applicable 
to  the  facts  before  them.  Spencer 
V.  Usher.  2  Day  (Conn.)  116. 

44.  Spalding  v.  Day,  87  Conn.  427. 
[a]     A  general  reference   (1)  in 

an  action  of  account  may  be  en- 
tered by  the  consent  of  the  parties 
Instead  of  an  appointment  of  audi- 
tors at  common  law.  Barde  v.  Wil- 
son, S  Teates  (Pa.)  149.  <2)  In 
Baxter  v.  Hosier,  6  Btng.  N.  Cas. 
S88,  8S  ECL  118,  132  Reprint  111^, 
a  Terdlct  was  entered  for  plaintlft 
and  all  the  Issues  submitted  to  the 
award  of  the  barrister  who  was,  by 
the  order  of  reference  by  consent  of 
the  parties,  empowered  to  direct  that 
the  verdict  should  be  entered  for 
plaintiff  or  defendant  and  such  Judg: 
ment  thereon  for  either  of  the  par- 
ties as  he  should  think  proper.  It 
was  held  that  by  such  order  of  ref- 
erence and  consent  of  the  parties  It 
was  Intended  that  the  arbitrator, 
after  deciding  that  defendant  should 
account,  should  take  the  account  be- 
tween the  parties;  that  he  should 
sit  as  an  arbitrator  to  whom  all 
matters  In  difference  were  referred, 
and  not  simply  as  an  auditor  as- 
signed under  the  common-law  Judg- 
ment quod  computet,  notwithstand- 
ing jndgment  was  ultimately  to  be 
entered  in  the  action.   

45.  Steflen  v.  Hartsell,  5  Whart. 
(Pa.)  448;  Harrison  Warner,  3 
LusLegReg   (Pa.)  226. 

46.  Oratz  v.  Phillips,  6  Blnn. 
(Pa.)  S64,  668  [quot  Bacon  Abr.  to 
the  effect  that  "if  the  defendant  re- 
sists the  plaintiff's  claim  by  plead- 
ing, or  where  an  Increase  Is  received 
by  a  receiver  ad  merchandlsandum, 
there  shall  be  Judyment  for  dam- 


ages*'] ;  Collet  V.  Robston,  2  Leon. 
118.  74  Reprint  407. 

47.  Lee  v.  Abrams,  12  111.  Ill; 
Grats  v.  Phillips,  S  Blnn.  (Pa.)  664. 

48.  La  Point  v.  Scott.  86  Vt.  608; 
ClUey.  v.  Tenny,  81  Vt.  401  (holding 
that  under  such  a  contract  the  re- 
covery by  defendant  for  plaintiff's 
neglect  to  keep  up  fences,  etc,  as 
provided  by  the  contract,  are  no  less 
the  proper  subjects  of  an  accounting 
because  they  are  called  damages). 

40.    La  Point  v.  Scott,  SS  Vt.  603. 

60.  La  Point  v.  Scott,  36  Vt.  603. 

61.  Kidder  v.  Rlxford,  16  Vt  169. 
42  AmD  604. 

SS.  Church  v.  Autl-Kalsomine  Co., 
lis  Mich.  219(  76  NW  888.  And  see 
supra  !  11  et  seq. 

63.  Broome  v.  Alston,  8  Fla.  307 
(holding  that  matters  of  account  are 
one  of  the  ordinary  sources  of  equity 
Jurisdiction,  because  of  the  greater 
facility  and  more  improved  methods 
of  taking  the  account);  McLaren 
V.  Steapp,  1  Ga.  376 ;  Cummins  v. 
White,  4  Blackf.  (Ind.)  356  (holding 
that  this  was  In  consequence  of  the 
inadequacy  of  the-  remedy  at  law  by 
the  old  action  of  account,  and  the 
great  delay  and  expense  of  that  mode 
of  procedure).  See'  dlso  supra  f  11; 
infra  S 

[a]     *Tlie  pziaolpla,  upon  which. 

Courts  of  Equity  originally  enter- 
tained suits  for  an  account,  where 
the  party  had  a  legal  title.  Is,  that, 
though  he  might  support  a  suit  at 
Law,  a  Court  of  Law  either  cannot 
give  a  remedy,  or  cannot  give  so 
complete  a  remedy,  as  a  Court  of 
Equity;  and  by  degrees  Courts  of 
Equity  assumed  a  concurrent  Juris- 
diction In  cases  of  account;  for  it 
cannot  be  maintained,  that  this 
Court  interferes  only  when  no  rem- 
edy can  be  had  at  Law."  Per  the 
Lord  Chancellor  in  Carlisle  v.  Wil- 
son, 18  Ves.  Jr.  276,  278,  38  Reprint 
297. 

64.  U.  S. — Kelsey  v.  Hobby,  16 
Pet.  269,  10  L.  ed.  961;  Providence 
Min.,  etc..  Co.  v.  Nicholson,  178  Fed. 
29,  101  CCA  157. 

Ala. — Beggs  v.  Edison  Electric 
Illuminating  Co.,  96  Ala.  296,  11  S 
SSL  88  AmSR  94. 

Cal, — Title  taa.,  etc.,  Co.  v.  Inger- 
soll,  IBS  Cal.  474,  480,  111  P  360 
[dt  CybX-  • 

Fla. — Broome  v.  Alston,  8  Fla.  807. 

Ind.— Field  v.  Brown,  146  Ind.  293, 
4B  NB  464. 

Ky. — ^Bruoe   v.  Burdet, 
Marsh.  80. 

Tenn. — ^Nelson  v.  Allen, 
360. 

Va.— Tillsr  v.  Coo^  77 
Hickman  v.  Stout,  2  Leigh  ( 


1   J.  J. 

1  Terg. 

Va.  477; 
19  Va.)  9. 


Eng.— Carlisle  v.  WUaon,  18  Ves. 
Jr.  276.  88  Reprint  297. 

66.  V.  S. — ^Blank  V.  Manufactur- 
ing Co.,  8  F.  Cas.  No.  1,632,  3  Wall. 
Jr.  196. 

Conn. — Korwlch,  etc,  R.  Co.  v. 
Storey,  17  Conn.  864. 

Ga. — ^Bowen  v.  Johnson,  12  Ga,  9| 
McLaren  v.  Steapp,  1  Ga.  376. 

111.— Craig  V.  McKInney,  72  III. 
305. 

Ind. — Cummins  v.  White,  4  Blackf. 
356. 

Iowa. — ^Whlte  t.  Hampton,  10  Iowa 

238 

ky. — Dunwidie  v.  Kerley,  6  J.  J. 
Marsh.  601. 

Me.— McKim  v.  Odom,  12  Me.  94. 

Mich; — McLean  v.  McLean,  109 
Mich.  258,  67  NW  118;  Wine  v.  Com- 
mercial, etc..  Bank.  103  Mich.  565, 
61  NW  1009;  Holmes  v.  Malcolm 
McDonald  Lumber  Co.,  95,  Mlcli.  606. 
55  NW  450;  Spelrs  v.  Wlsner,  88 
Mich.  614,  50  NW  654,  26  AmSR  306: 
Shaw  v.  Chase,  77  Mich.  436,  43  NW 
888;  Oshtemo  Tp.  School  Dlst.  No.  13 
v.  Dean,  17  Mich.  223. 

Minn. — Taylor  v.  Times  Newspa- 
per Co.,  83  Minn.  623,  86  NW  760. 
86  AmSR  473. 

Miss. — Fulton  V.  Woodman,  40 
Miss.  693;  Watt  v.  Conger,  21  Miss. 
412. 

Mo. — Blddle   V.   RanuMy,    E2  Mo. 

153. 

N.  J. — Passaic  Match  Co,  v.  Hello 
Match  Co.,  (Ch.)  70  A  466  ;  Williams  v. 
Allen,  32  N.  J.  Bq.  486  [aff  33  N.  J. 
Bq.  684]. 

N.  T.— King  V.  Barnes,  109  N.  T. 
267,  16  NE  382;  Ludlow  v.  Slmond, 
2  Cal.  Cas.  1,  2  AmD  ^91. 

N.  C— Jones  V.  Bullock,  17  K.  C. 
368. 

Oh.— Nicholson  v.  Plm.  S  Oh.  St. 
26. 

Or.— Paul  V.  .Land,  IB  Or.  442,  17 
P  8L 

Pa. — Stitser  v.  Fonder.  214  Pa. 
117,  68  A  421;  Andrlesaen'a  App., 
123  Pa.  303.  16  A  640;  U.  S.  Bank  v. 
Blddle,  2  Pars.  £q.  Cas.  81;  Long  v. 
Cochran,  9  Phlla.  267. 

S.  C— Bulst  V.  Melchers,  44  8.  C. 
46,  21  SE  449. 

Tenn. — Weathertiead  v.  Boyers,  7 
Terg.  545;  Freel  v.  Campbell,  3 
Hayw.  76. 

Va.— Tillar  v.  Cook,  77  Va.  477; 
Coffman  v.  Sangston,  21  Gratt.  (62 
Va.)  263;  Tyler  v.  Nelson.  14  Gratt. 
(55  Va.)  214;  Hunter  v.  Spotswood, 
1  Wash.  (1  Va.)  145. 

W.  Vs.- Petty  v.  Fogle,  16  W.  Va. 
497,  . 

Wis.— North  Side  Loan,  eta.  Soc. 
V.  Naklelskl,  127  Wis.  838,  106  NW 
1097. 
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equity  has  been  gradnally  enlarged  in  matters  of 
account  nntil  it  has  become  concurrent  with  that 
of  common-law  courts  to  an  aknost  unlimited  ex- 
tent,*'  and  has  been  extended  to  cases  in  which 
the  remedy  at  law  was  never  applied,"'  and  is  said 
to  be  among  the  moat  comprehensive  of  those  which 
equity  has  assumed,"  still  a  court  of  equity  cannot 
assume  jurisdiction  of  every  transaction  between 
individuals  in  which  an  account  is  to  be  adjusted;" 
and  of  course  a  claim  which  is  in  effect  merely  for 
damages  for  breach  of  contract  cannot  sustain  a  suit 

[a]  OoB^vtniMM  a&a  aAaqvaoy 
of  g— ■ay*— -It  is  not^  Kenerally  rec- 
ognised that  the  remedy  la  equity 
is  more  compiete  and  adiKiuate  than 
It  l8  «r  can  be  at  law.  U.  S.  v.  Old 
SettSers,  148  U.  S.  42T,  IS  8Ct  650, 
n  ed.  BOB;  Kllbouni  Sunder- 
laad.  180  U.  S.  6U,  9  SCt  594,  32 
L.  «A.  1005;  Boyd  v.  American  Car- 
boa  Black  Co.,  lit  Pa.  £06,  37  A 
»37;  U.  S.  Bank  v.  Blddle,  2  Pars, 
si  Cas.  (Pa.)  tl.    Sm  Infra  S  S8. 

lb]  Jvrladlotten  UlMrally  oon- 
■tRMd. — Because  tbe  moAe  of  pro- 
cedure In  eqt^ty  Is  more  peculiarly 
adapted  to  a  ddlberate  examination 
and  correct  settlement,  tt  has  been 
said  that  this  JuiMlctMn  of  a  ccurt 
vt  equity  should  reoetve  a  liberal 
construction.  I-tHnow  v.  SlmonS,  2 
Cal.  Cas.  (N.  T.)  I.  2  AtnD  291. 

56.  Cummins  v.  WliUe,  4  Blackf. 
(Ind.)  366.   And  see  Intra  S  57. 

67.  Church  T.  Antl-Kalsomine  Co., 
118  Mich.  219.  «  NW  383. 

S8,    .Tlllar  v.  Cook.  77  Va.  477. 

B9.  U.  S. — Ftowle  V.  L.awrason,  5 
Pet.  496,  8  L.,  ed.  «04;  Hunt  v. 
O'Connor,  161  Fed.  ItTl;  Common- 
wealth Trust  Co.  V.  Prick,  120  Fed. 
«S8;  Haeenbeck  v.  BaseDbeck  Zoo- 
lo^cal  Arena  Co.,  69  Fed.  14:  Bab- 
bott  V.  Tewkifl>iiry,  4<  Fed.  86;  Wash- 
bum,  etc.,  Mtg.  Co.  V.  Freeman  Wire 
Co..  41  Fed.  410;  lattftiell  v.  Great 
Works  Milling,  etc,  Co.,  17  P.  Cast 
No.  9,6«2,  2  Story  CiS^  Blakeley  v. 
Biscoe.  30  F.  Caa.  No.  18,239, 
Hempst.  114.  Compare  Brown  v. 
Equitable  L..  Asflur.  Soc,  142  Fed. 
835  trev  161  Fed.  1,  «1  CCA  1,  10 
AnnCas  402  and  notel. 

Ala. — Friedman  v.  Fraaer,  157  Ala. 
191,  47  S  320;  Httlsey  v.  Walker  Coun- 
ty, 147  Ala.  601,  40  S  Sll;  Pollak  v. 
H.  B.  Claflin  Co.,  128  Ala.  «44,  85  S 
S45:  Oden  v.  Lockwood,  13«  Ala.  614, 
23  S  895:  Teeumseli  Iron  Co.  w-  Camp, 
93  Ala.  572,  9  8  248;  State  t.  Brad- 
shaw.  SO  Abi.  13t;  Awry  Ware, 
58  Ala.  475. 

Ark.— State  y.  Cbnrohllt,  48  Ark. 
436.  8  SW  362.  880;  Trapnall  v.  Hill, 
31  Ark.  845:  Wolt      Irons,  8  Ark.  63. 

Conn. — Bissell  v.  Ames,  17  Conn. 
121 ;  Stannard  v.  Whittlesey,  9 
Conn.  556. 

Del. — Farmers',  etc..  Bank  v.  Polk, 
1  Del.  Ch.  167. 

Ga.— Wilson  v.  Riddle,  48  Ga.  609; 
Prlntup  V.  Mitchell,  17  Qa.  558,  63 
AmD  2B8 ;  Powers  v.  Cray,  7  Ga. 
206. 

Hawaii. — McKibbin   v.    Spencer.  3 
Hawaii  574. 

in. — Seltman  v.  Seltman,  204  111: 
504,  68  NB  461;  Fuller  v.  John  S. 
Davis'  Sons  Co.,  184  111.  505,  66 
791;  Cook  County  v.  Davla,  143  111. 
151,  32  NE  176;  McCorralck  v.  Page. 
3(  ni.  A.  447;  Kennlcotl  I^vltt, 
37  111.  A.  435. 

Ind. — McKinney  v.  Springer,  6 
Blackf.  fill;  CummlnB  v.  White,  4 
Blackf.  860. 

Iowa. — ^Dea  Moines  Sav.  Bank  v. 
Colfax  Hotel  Co.,  88  Iowa  4,  55  NW 
S7;  Galllers  v.  Peppers,  76  Iowa  621, 
41  NW  205;  Upton  v.  Paxton,  72 
Iowa  296,  88  NW  773;  Clay  Dlst.  Tp. 
T.  Bulles,  69  Iowa  626,  29  NW  439; 
KcMartin  v.  Blngliam,  27  Iowa  284, 
1  AmR  265;  Clausaen  v.  Lafireni,  4 
Greene  224. 


in  equity  for  an  aeeounting.'" 

The  basis  of  eqid^  Jnziadictioii  over  matUirs  of 
aeeonnt  has  often  been  discussed,  and  while  it  is  said 
that  the  necessity  for  .a  diseovra^  was  originally 
the  foundation  of  the  court's  jurisdiction,  it  is  no 
longer  restricted  to  eases  of  that  description,*^  and 
the  best  considered  authorities  put  the  equitable 
jurisdiction  upon  three  grounds,  to  wit:  The  need 
of  a  discovery,  the  complicated  character  of  the 
accounts,  and  the  existence  of  a  fiduciary  or  trust 
relation." 


„Ky.— Blight  T.  Alexander,  4  J.  J. 
Marah.  99. 


Ue.— Carter  v.  Bailay,  U  Me.  458, 
18  AmB  273. 

Md.— Oliver  v.  Palmer,  11  Gill  &  J. 
426. 

Mass. — Brown  v.  Corey,  191  Mass. 
189,  77  ?IB  838;  Walker  v.  Brooks, 
125  Mass.  241;  Badger  v.  McNamara, 
128.  Mass.  117;  Frue  v.  Loring,  120 
Mass.  507;  Ward  v.  Peck,  114  Mass. 
121;  Blood  V.  Blood.  110  Mass.  645. 

Mich.— Nash  v.  Burohard,  87  Mich. 
85,  49  NW  492;  Brown  v.  Ring,  77 
Mich.  160,  43  NW  77«,  1152.  See 
also  Title  Guaranty,  etc.,  Co.  v. 
^tna.  Isdemn.  Co.,  1<7  Mich.  635, 
133  NW  515. 

Minn. — Oamer  v.  Bels,  25  Minn. 
475. 

Miss. — ■  Barber  v.  E<evy,  18  S  488; 
American  Freehold  Land,  etc.,  Co.  v. 
Jefferson,  89  Miss.  7T0,  12  S  464,  30 
AmSR  687;  Kelly  v.  Weaver,  37 
Miss.  «yi;  Watt  v.  Conger,  21  Miss. 
412:  Fleasants  v.  Qtasscock,  8m.  & 
M.  Ch.  17. 

Mo. — eomerville  v.  Hellman,  111 
SW  8fiL 

Mont. — Donovan  McDevItt,  86 
Mont  CI,  92  P  49. 

Nebr. — Kuhl  v.  Pierce  County,  44 
Nehr.  S«4,  62  NW  10«6, 

N.  FL — Walker  v.  Cheever,  35  N. 
H.  389. 

N.  J.-^utherford  v.  Alyea,  64  N. 
J.  Eq.  411.  34  A  1078;  Martin  v.  Mar- 
tin, rCh.)  23  A  822;  McArthur  v.  Mc- 
Arthur.  (Ch.)  19  A  10*4;  Jewett  v. 
Bowman,  29  N.  J.  Eq.  174;  Search  v. 
Search.  27  N.  J.  Eq.  187;  Seymour 
V.  Long  Dock  Co..  20  N.  J.  Eq.  396; 
Nesbit  V.  St.  Patrick's  Church,  9  N. 
J.  Eq.  76, 

N.  M.— I^wls  V.  Baca,  6  N.  M.  289, 
21  P  843. 

N.  T. — Uhlman  v.  New  York  L. 
Ins.  Co.,  109  N.  T.  421,  17  NE  363, 
4  AmSR  482;  Salter  v.  Ham.  31 
N.  T.  321;  Moore  v.  Coyne,  etc.. 
Mfg.  Co.,  113  App.  Dlv.  52.  98  NT^ 
892:  Abbey  v.  Wheeler,  85  Hun  226, 
32  NTS  1069;  Wilson  v.  Mallett,  61 
N.  T.  Super.  112;  Durant  v.  Einstein, 
28  N.  T.  Super.  423,  35  HowPr  223" 
Lynch  V.  WUlard,  6  Johns.  Ch.  842; 
Portel-  V.  fencer,  2  Johns.  Ch.  169. 
See  also  Clements  V.  W.  S-  Cooper 
Co..  136  NTS  98, 

C.— Haywood  v.  Hutchlns,  86 
N  c'  82      McLin  v.  McNamara,  22 

Or. — Raaton  v.  Paxton.  46  Or.  308, 
80  P  209,  114  AmSR  871. 

Pa.— Holland  v.  Hallahan,  211  Pa. 

223,  60  A  735;  Graham  v.  Cummings, 
208  Pa.  516,  57  A  943;  Sprigg  v. 
Commonwealth  Title  Ins.,  etc..  Co 
206  Pa.  648,  56  A  38;  Grubb's  App 
90  Pa.  228;  Passyunk  BIdg.  Assoc.'s 
Appeal,  83  P  441;  Glonlnger  v.  Haz- 
ard. 42  Pa.  389;  U.  8.  Banlt  v.  BIddle, 
2  Pars.  Eq.  Cas.  8J;  Long  v.  Coch- 
ran, 9  Phila.  267. 

T.— Murphy  v.  Eddy,  JO  R.  I.  41, 
31  A  2^35:^  McCuIla  v.  ]3eadleston,  17 

S.  C— Latham  v.  Harby,  50  S.  C. 
428.  27  SE  862. 

■a  ^-     Tonipklns.  2 

Helsk  89;  Governor  McEwen.  6 
Humphr.  241;  Hay  v.  Harshall,  3 
Humphr.  623;  Pearl  v,  Nashville  Corp., 
10  Terg.  179. 

^,^t^r9!^^}F  Bland.  87  Va.  706, 
13  8E  145  24  AmSR  678;  Campbel 
T.  RoBt.  85  Va.  653,  8  SE  664;  CofC- 
man  y.  Sangston,  21  Gratt  (6z  Va.) 


203.    See  also  Davis  v.  UarstaaJl,  114 

Va.  193,  76  SE  316. 

Wash.— Seattle  Nat.  ^  Bank  v. 
School  DlsL  No.  40,  20  Wasb.  868, 

56  P  317.    J  „ 

W.  Va.— White  v.  Cook,  61  W.  Va. 
201,  41  SE  410,  80  AmSR  776,  67 
LRA  417;  Van  Dom  v.  Lewis  County 
Ct,  88  W.  Va.  267,  18  SB  579;  ^ok« 
v.  Davis,  33  W.  Va.  486,  10  SE  820; 
Grafton  v.  Reed,  26  W.  Va.  437;  La- 
fever  v.  Blllmyer,  5  W.  Va.  33. 

Wis. — EHlis  V.  Southwestern  Land 
Co.,  102  Wis.  409,  78  NW  583;  Stein 
V.  Benedict,  83  Wis.  608,  63  NW 
891 

Eng. — Burdick  v.  Qarrlok.  L.  R.  5 
Ch.  233,  14  ERC  666,  16  ERC  262; 
Mozon  v.  Bright,  L.  R.  4  Ch.  292; 
Southampton  Dock  Co.  v.  Southunp- 
tbn  Harbour,  etc.,  Bd.,  L.  R.  11  Biq. 
264;  Watford,  etc.,  R.  Co.  v.  Lon- 
don, etc..  R.  Co.,  L.  R.  8  Eq.  231; 
Ranger  v.  Great  Western  R  Co.,  6 
H.  L  Cas.  72,  10  Reilrfnt  824:  Taff 
Vale  R.  Co.  v.  Nixon,  1  H.  L.  Cas. 
111.  9  Reprint  695,  1  ERC  406;  Croe- 
key  v.  European,  etc..  Steam  ShIlH 
ping  Co.,  1  Johns,  ft  H.  108,  70  Re- 
print 682;  Dabbs  v.  Nugent,  11  Jur. 
N.  3.  943;  Norrls  V.  Day,  10  L.  J. 
Exch.  Eq.  48:  Plockton  v.  Peake,  le 
L.  T.  Rep.  N.  S.  173;  Foley  v.  HilL 
1  Phil.  399,  19  EngCh  899,  41  Re^ 
print  683;  Moses  v.  Lewis,  12  Price 
602;  Vice  V.  Thomaa,  4  T.  A  C.  Exch. 
53S 

..A^L  »«m«dr  at  law^ 

"If  the  account  can  be  fairly  taken 
In  a  Court  of  Common  Law,  and  suit- 
able relief  administered,  there  Is  no 
pretext  for  the  change  or  transfer 
of  Jurisdictions."  Powers  v.  Gray.  7 
G^206.  809.   And  see  Infra  S  58. 

80.  U.  S.— Brown  v.  Equitable  L. 
Ins.  Soc,  142  Fed.  836  [rev  on  other 
Brounds  161  Fed.  1,  81  CCA  1.  10 
AnnCas  4021;  Wlllaon  v.  Winchester, 
etc.,  R.  Co..  99  Fed.  642,  41  CCA  215; 
Washburn,  eta.  Mfg.  Co.  v.  Freeman 
5r'''*„*^2;-  *1  Baker  v.  Bid- 

die,  2  P.  Cas.  No.  764,  Baldw.  394. 
Fed   iif  ^-   Hammond,  110 

M^-T-Iilnn  v.  Gunn,  66  Mich.  447, 

Miss. — Planters'  Compress  Assoa 
V.  Hanes,  62  Hiss.  469. 
_  N.  T. — Tonawanda  Valley,  etc..  R. 
Co.  V.  New  York,  etc,  R.  Co.,  128 
N.  T.  641,  26  NB  fe03;  Bradford,  etc., 
R.  Co.  V.  New  Tork,  etc.  R.  Co.,  123 
N.  T  316,  25  NB  499,  11  LRa'iuI 
Grifflth  V.  Dodgson,  103  App.  Dlv. 
642,  93  NTS  IB?;  McLellan  v  Good- 
win, 43  App.  Dlv.  148.  69  NTS  290: 
P,™t/-  Einstein,  2i  N.  T.  Snper: 
*23:  lAfond  y  Lassere  26  Mlsc  77. 
66  NTS  459;  Honk  v.  Hanwr.  8  BJdw! 
1 09. 

N.  C. — Buncombe  Tump.  Co.  v. 
Allen,  22  N.  C.  116. 
„„Pa- — Holland  v.  Hallahan.  211  Pa. 
223,  60  A  786:  PatonT  Slark,  156 
Pa.  49.  27  A  il6;  Pittsburgh,  etc., 
R.  Co^  App.,  99  Pa.  177:  ioch's 
App.,  WklyNC  848. 

Tenn. — Cock  v.  Ehrans,  9  Terg.  287. 
■  Va. — Campbell  v.  Rust.  8S  Va. 
653.  8  SE  664;  Heie  ^  H»se.  « 
Rand.  (27  Va.)  658.  ~»»»«'. 

W.  Va. — Hudson  v.  Iguano  Land, 
etc.,.  Co.,  71  W.  Va.  402,  76  SB  797. 

61.  Ludlow  V.  Slmond,  2  Cal.  Cas. 
(N.  T.)  1,  2  AmD  291.    And  se«  infra 

it    V    8     D  bo 
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Va  mitxm  for  an  account  in 
^..vu  '..or  th»  balance  found  due  on 
.  ^  .U.UI. .  II  is  aot  a  series  of  actions 
.      tx.tUA  ixttftiided  in  the  account,  nor 
V         tor  damages  for  breaches  of 

partieular  paymentB." 
v;wwainBk  JlaviMictUm.  So  uniformly 
<     (.41UC.V  assumed  jurisdiction  of  matters 
uat  the  rate  in  general  terms  is  now 
•Aiux  they  have  concurrent  jurisdiction 
.>      law  in  all  mattes  of  account,**  and 


1.    t .  ai,.  7  Pet.  <26,  8  Xj.  ad. 
r-i  ..  .    \.  Lawrttson,  5  F«t.  495, 
■    ^1    'I't,  LoikJon  Quarantee,  «tc., 
V     ttvU  T*)l.   Co..  171  Fed.  278; 
i".  ■!     V.     San     Joaquin  Valley 
loU    Kvd.    KOO;    Butler  Bros. 
I  V.   U.  8.  Rubber  Cq^  166 

•  .I   1,  SI  CVA  KT;  Brown  v.  Bqult- 
'■'v    L    .ViMur.   Soo.,   142   Fed.  835 
I  f\   I'll  uitittr  grounds  151  Fed.  1, 
M  (\'A  1,  10  AnnCsa  40S  and  note}; 

1 1 V  hi-ll  V.  Ureat  Work*  Hilling, 
.  'c.  (.U,  IT  V.  Cm.  No.  ».6«2,  S  Story 

.\,la.  -Hall  V.  HeKeller.  156  Ala. 
'<(t.t,  4ti  8  490;  Robliunm  v.  Bullock, 
i'S  Ala.  tl8:  Avery  v.  Ware,  68  Ala. 
175,  Klrkinan  t.  Tanlie^  7  Ala.  217. 
Hbu  aliM>  Compton  v.  Glider,  68  S 
271. 

Ark.— Charleeworth  v.  Whitlow,  74 
Aik.  277.  85  BW  423. 

Cla. — HItchem  v.  Georgia  Cotton 
on  Co.,  139  Oa.  619.  77  SB  637. 

la.—btllboard  Pub.  Co.  v.  McCar- 
ahun,  161   III.  A.  227. 

Ky. — Power  V.  Reeder,  9  Dana  6; 
Bruoe  v.  Burdet,  1  J.  J.  Marsh.  80. 

N.  J. — Brfllngham  v.  Palmer.  54 
N.  J.  Eq.  136,  33  A  199;  Seymour  T. 
XA>ng  Dock  Co.,  20  N.  J.  Eq.  89«; 
Neabit  V.  St.  Patrick's  Church,  9  N. 
J.  Kq.  76. 

N.  T. — Schantx  t.  Oakman,  183  N. 
Y.  148,  67  NE  288  [aS  10  App.  Dlv. 
161,  41  NTS  7461;  Marvin  v.  Brooks, 
94  N.  T.  71;  Wilson  v.  Mallett.  6 
N.  T.  Super.  112;  Post  v.  Klmberly, 
9  Johns.  470;  Ludlow  V.  Simond,  2 
Cai.  Cds.  1.  2  AmD  291;  Lynch  v. 
Wlllard,  6  Johns.  Cta.  842;  Long  v, 
Hajestre,  1'  Johna.  Ch.  306.  Bee  also 
Clements  v.  W.  8.  Cooper  Co.,  136 
NYS  93. 

N.  Clones  v.  Bullock,  17  N.  C. 
<«8. 

Pa. — Qraham  v.  Cummlngs,  208 
Pa.  616.  67  A  943;  Orubb's  App.,  90 
Pa.  228;  Frlsbee's  App..  88  Pa.  144; 
Pasayunk's  Bldg.  Assoc's  App.,  83 
Pa.  441;  U.  S.  Bank  v.  Blddle.  2 
Pars.  Ek].'  Cas.  31. 

S.  C. — Kerr  v.  Camden  Steamboat 
Co.,  16  S.  C.  Eq.  189. 

Tenn. — Hay  v.  Marshall.  3  Humphr. 
623;  Nelson  v.  Allen,  1  Yerg.  360. 

Va. — Wilson  v.  Miller,  104  Va.  446, 
51  SE  837;  Hickman  T.  Stout,  2 
Lefgh  (29  va.)  6. 

Eng. — Pike  v.  Dlcklnaen,  L.  R.  7 
Ch.  61;  Moxon  v.  Bright,  L.  R.  4 
Ch.  292 ;  Navulshaw  v.  Brownrigg, 
2  DeO.  H.  &  Q.  441,  51  QngCh  346, 
42  Reprint  943;  Smith  v.  Leveaux, 
2  TieO.  J.  &  S.  1.  <7  EngCh  1,  46 
Reprint  274,  1  ERC  419;  Ranger  v. 
Oreat  Western  R.  Co..  6  H.  L.  Cas. 
01,  10  Reprint  824;  Foley  v.  Hill,  2 
H.  li.  Cas.  28,  9  Rmrint  1002;  South 
Bastem  R.  Co.,  v.  Brogden,  8  Maon. 
A  G.  8,  49  EngCh  6,  42  BngReprtnt 
168;  Dinwiddle  v.  Bafley,  6^es.  Jr. 
136,  31  Reprint  979. 

Oomplleated  aooottilta  see  Infra 
S  63  et  eeq. 

SiacoTery  see  Infra  )  62. 

TMnolaTj  zelatioiu  see  Infra  i  68. 

[a]  Any  on*  of  ttiase  grounds  la 
■nflleleBt  to  give  a  court  of  equity 
iurlsdlctlon.  Hall  v.  McKeller.  166 
Ala.  608.  46  S  460. 

rhl  In  Oeovgla  under  Civ.  Code 
4586,  equity  Jurisdiction 
%  of  account  extends  to 
luntfl  growing  out  of 
»ntract,  or  where  ao- 
>niplieated  and  Intrteate, 


or  a  diacoveiy  or  writ  of  ne  exeat 
Is  prayed  and  granted.  Mltchem  v. 
Oeorgia  Cotton  Oil  Co.,  189  Ga.  519, 
77  be:  627, 

oa.  Manner*  t.  Pearson,  [1898]  1 
Ch.  681. 

M.  U.  S.- — 'Fowle  V.  Ijawrason,  6 
Pet.  496,  8  L.  ed.  204;  Balfour,  v. 
San  Joaquin  Valley  Ba^  166  Fed. 
600;  Mitchell  v.  Great  Works  Mill- 
ing, etc,  Co.,  17  F.  Cas.  No.  0,662. 
2  Btory  648. 

Ala. — Begga  ▼.  Edison  Electric 
Ilium.  Co.,  96  Ala.  296,  11  S  381, 
88  AmBR  04;  Bradford  v.  Spyker, 
81  Ala.  134. 

Ark.— Trapnall   t.   Hill.   81  Ark. 

^^^l^Davts  T.  Davla,  1  Del.  Ch. 

Oa. — ^McLaren  t.  Steapp,  1  Ga.  876. 

111. — ^Forster  v.  Webster  Mfg.  Co., 
1»8  III.  A.  41. 

Ind. — Cummins  v.  White,  4  Blackf. 
866. 

Ky. — ^Power  v.  Reeder,  9  Dana  6; 
Bruce  v.  Burdet,  1  J.  J.  Marsh.  80; 
Breckenrldge  v.  Brooks,  2  A.  K. 
Marsh.  386.  12  AmD  401.  1  LitL  860. 

Me.— HdUm  t.  Odom,  12  Me.  94. 

Miss. — Watt  ▼.  Conger,  11  Miss. 
412. 

N.  J. — Jewett  V.  Bowman,  29  N. 
J.  Bq.  174;  Seymour  v.  Lotlg  Dock 
Co..  20  N.  J.  Bq.  396. 

N.  Y.-— Hawley  v.  Cramer,  4  Cow. 
717;  King  v.  Baldwin,  17  Johns.  884, 
8  AmD  416;  Ratbbone  v.  Warren,  10 
Johns.  587;  Ludlow  v.  Simond,  2  Cai. 
Cas.  1.  2  AmD  291;  Southgate  v. 
Montgomery,  1  Paige  41 ;  Post  v. 
Kimberly,  9  Johns.  Ch.  483;  Duhcan 
V.  Lyon,  8  John8.,Ch.  351,  8  AmD  513. 

N.  C— Jones  v.  Bullock,  17  N.  C. 
368;  Martin  v.  Spier,  2  N.  C.  369. 

Pa, — Adams'  App.,  113  Pa.  449,  6 
A  100  (by  statute) ;  Qlonlnger  v. 
Ilaxard,  42  Pa.  -389;  Baugher  v. 
Conn,  1  Pa.  Co.  184,  17  Phlla.  81. 

Tenn. — Lancaster  v.  Lancaster,  13 
Lea'  126;  Robertson  v.  Simmons,  4 
Helsk.  135;  Kgnew  v.  Cochrane,  2 
Head  820;  Nelson  v.  Allen,  1  Yerg. 
360;  Stothart  v.  Burnet,  Cooke  417. 

Va.— Tillar  v.  Cook,  77  Va.  477. 

W.  Va. — Grafton  v.  Reed,  26  W. 
Va.  437. 

Eng. — Chapman  v.  Koopa,  8  B.  & 
P.  289,  127  Reprint  160;  Shepard  v. 
Brown,  4  OifTard  208,  66  Reprint 
681;  Hill  V.  South  Staffordshire  R. 
Co.,  11  Jiur.  N.  S.  192;  North-East- 
ern  R.  Co.  v.  Martin,  2  Phil.  758. 
22  EngCh  753,  41  Reprint  1136;  Car- 
lisle V.  Wilson,  18  Ves.  Jr.  276.  33 
Reprint  297;  Lewes  v.  Sutton,  5  Ves. 
Jr.  683,  31  Reprint  804. 

[a]  ms  ts  •naoially  tnwi  in 
(iaaes  where.  In  addition  to  the  or- 
dinary Jurisdiction  which  equity 
essumes  over  accounts,  prtmeriy  In- 
volved In  the  suit  is  encumbered  by 
mortgages.  Broome  v.  Alston,  8  Pla. 
807 ;  Cullen  v.  Queensberry,  1  Bro. 
Ch.  101.  26  Reprint  1011.  And  see 
Mortgages  [27  Cyc  1513,  15361, 

66.  Christian  v.  Smith,  105  Fed. 
466;  U.  S.  Bank  v.  Blddle,  2  Pars. 
Elq.  Cas.  (Pa.)  31;  Shepard  v.  Brown, 
4  Giffard  208,  66  Reprint  681;  Dabbs 
v.  Nugent,  11  Jur.  N.  S.  943. 

[a]  Aa  aooouBUng  oauot  be  de- 
creed unless  the  party  seeking  it 
comes  strictly  within  the  terms  of 
the  contract  under  which  he  might 
be  entitled  to  an  accounting.  '  Tar- 
tar T.  Finch,  9  Cai.  276;  Fowler  t. 


this  applies  to  eases  inTolving  aoeonnts,  whether 
arising  ex  contractu  or  quasi  ex  contractu."* 

Ooi^Blct  of  JnrisdictioiL.  Although  a  court  of  equttj 
would  in  the  first  instance  have  assumed  jurisdic- 
tion over  a  matter  of  aceoiint,  it  will  not  neeessarily 
withdraw  the  question  from  a  court  of  law  in  whicti 
proceedings  thereon  have  been  instituted;*"  a  court 
of  law  is  not  necessarily  otuted  of  its  jurisdictioa 
simply  ^>ecaa8e  an  aeeount  is  involved;*^  on  the  coo- 
trary  the  court  whiofa  first  acquires  jurisdiction  vill 
ordinarily  retain  it  to  the  ezeloaion  of  the  otfaer.'H 

Catton.  16  Hawaii  6 IS;  Parks  vj 
Gates.    84    App.   Div.   6S4.    82  >'Td 

1070. 

fb]  The  oonteaet  mwt  1m  mo  cer- 
tain that  It  Is  capable  of  enforce- 
ment, as  the  court  will  not  attempt 
to  interject  by  construction  that 
upon  which  the  minds  of  the  part'.<« 
had  not  met.  Young  v.  Fkrwell,  1-iC 
111.  466,  34  NE  373;^:ccard  v.  Bru^h. 
48  Mich.' 8,  11  KW  766.  Compare 
Noble  T.  Joseph  Burnett  Co..  SOs 
Mass.  76,  04  NB  ISO  (where  the  oo&. 
tract  was  held  to  be  solHclemly 
certain). 

[c]    nsw  <W  aoeoaatlBa>i^Wbere 

the  contract  fixes  no  time  for  its  ter-j 
minatiOD,  It  will  be  construed  as  r^- 
qulrtng  an  accounting  at  reasonable 
periods,  and  the  reaaonableneas  of 
such  periods  will  be  determined  hr 
the  previous  acts  of  the  parties. 
Luce  V.  Hartohom,  56  N.  Y.  621. 

66.  Church  V.  Antl-KalBomine  Co., 
118  Mich.  219,  76  NW  883;  Crane  v. 
Ely,  37  N.  J.  Eq.  664;  Sweeny  v.  Wil- 
liams, 36  N.  J.  Eq.  627;  Sprigg  v. 
Com.  Title  Ins.,  etc.,  Co.,  206  Pa.  64:. 
56  A  32;  Watford,  etc^  R.  Co.  v. 
London,  etc.,  R.  Co.,  L.  R.  8  Eq.  231; 
Plockton  V.  Feake,  10  L.  T.  Rep.  N,  S. 
173;  South  Eastern  R.  Co.  v.  BroF- 
den,  3  Macn.  &  G.  8,  49  EngCh  6, 
Reprint  163;  North-Eastem  R,  Co.  v. 
Martin,  2  Phil.  788,  22  BngCh 
41  Reprint  1136;  Moses  v.  Lewis,  1! 
Price  602;  Mcintosh  v.  Great  Wesiem 
R.  Co.,  3  Smale  ft  G.  146,  65  Reprini 
600. 

_Ja]     Veoasslty  for  witUxawaL— 

When  concurrent  Jurisdiction  exists 
in  matters  of  account,  equity  will  not 
withdraw  the  litigation  from  a  com- 
mon-law court,  unless  it  clearly  ap- 
pears that  such  a  course  is  necessary 
In  order  that  complete  Justice  ina> 
be  done.  Ely  v.  Crane,  87  N.  J.  Et). 
167  [rev  on  other  grounds  37  N.  J. 
Kq.  664]. 

67.  Church  v.  Antl-Kaiaomlne  Co.. 
118  Mich.  219,  76  NW  888.  And  see 
Lindner  v.  Startn,  60  Misc.  431,  Il3 
NYS  652. 

68.  Bagndl  Tie,  etc.,  Co.  v.  Good- 
rich, 82Ark.  647,  660,  102  SW  2=8 
[clt  Cyc];  Meyer  t.  Baul,  82  Md.  455. 
33  A  539;  Barry  v.  Stevens,  31  Beav. 
258.  54  Reprint  1137;  Soott  v.  Uver- 
pool.  5  Jur.  N.  S.  105. 

[a]  Transfer  of  case. — <1)  "In 
matters  of  account  there  are  many 
cases  In  which  the  Jurisdiction  of 
the  law  and  equity  courts  are  con- 
current. But,  although  the  circuit 
court  may  have  had  Jurisdiction,  yet 
when,  as  In  this  case,  the  law  court 
has  transferred  tho  case  to  the  eQu4tr 
court,  and  that  court  had  thereupon 
assumed  Jurisdiction  and  tried  the 
case,  this  court  will  not  overturn  the 
decisions  of  those  courts  on  that 
point  unless  there  was  manlfMt 
error  to  the  prejudice  of  the  puir 
complaining."  Harris  v.  Remmel,  it 
Ark.  1,  5,  102  SW  716  t<At  Cyc],  (I) 
"Section  161  applies  to  causes  where- 
of the  circuit  and  chancer}-  couHs 
have  concurrent  Jurisdiction,  in  wbich 
event,  should  it  appear  to  the  circuit 
court  that  'the  accounts  to  be  invrt- 
tigated  are  mutual  and  complicated' 
■that  court  may,  on  application  of  the 
defendant,  transfer  the  causes  to  the 
chancery  court.' "  Murphy  v.  Uerld- 
ian,  (Miss.)  60  8  48,  4f  (construinc 
provision  of  ythe  constitution). 
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Bat  where  the  contToversy  is  eBBentiaUy  a  proper 
Bubjeet  of  aeeoanting  in  equity,  a  court  of  equity  may 
enjoin  the  prosecution  of  an  actitm  thereon  at  lav, 
and  assume  jnrisdietion  over  the  mattw.*"  If,  how- 
evetf  plaintiff  elects  to  [noeeed  at  law  and  fails  to 
establish  his  claim  in  that  court,  he  cannot  ordinarLly 
then  turn  to  a  court  of  equity  to  have  the  same 
aeeounts  reexamined.^" 

68]  3.  Adequacy  of  Bemedy  at  Law.  The 
ground  upon  which  equity  assumed  jurisdiction  of 
mattus  of  account,  as  has  been  seen,  was  the  in- 
■deqna^  of  the  e<Hnmon-law  action  to  account;" 
and  whue  it  has  heea  said  that  matters  of  account 
are  per  se  within  the  scope  of  equitable  jurisdift* 
tion,''  this  broad  statement  must  be  taken  to  rest 
within  Krtain  general  inescribed  .limits,  and  be 
confined  to  cases  which  do  not  £all  without  the 
gennal  pale  of  eqnity  jurisdiction,  for  in  tiie  latter 
event  the  mere  existence  of  an  account  would  not 
fonfer  jurisdiction.''?    No  precise  rule  can  be  laid 


down  as  to  when  ttie  'concurrent  jurisdiction  of 
equity  will  be  exercised,  as  the  oourt  of  equity  seems 
to  reserve  to  itself  a  lai^  discretion  upon  the  bare 
question  of  the  adequacy  of  the  legal  remedy;*'  and 
a  decision  as  to  the  proper  tribunal  must  be  governed 
by  considorationa  of  evidence  and  adequa^,  to  be^ 
determined  by  the  facts  of  each  particuur  case'^ 
and  the  relief  sought."  Consistently  with  what  baa 
been  said,  as  well  as  with  general  principles  upon 
which  courts  of  equity  assume  jurisdiction,  where 
the  party  has  no  legal  remedy  or  where  the  remedy 
at  law  is  inadequate  or  embarrassed,  either  from  a 
defect  of  proof  or  throiq^  some  iptpediment,  a  courts 
of  equity  has  jurisdiction . of  matters  of  account;^ 
and  such  equities  may  arise  out  of  and  inhere  in  the 
nature  of  Ute  account  itself,  springing  from  speeial 
and  peculiar  ekenntstanees  which  disable  the  party 
from  resozting  to  his  legal  remedy,  or  which  render 
such  remedy  difficult,  inadequate,  and  incomplete.*^ 
The  mere  fact  of  the  existence  of  a  legal  remedy 


69.  Southampton  Dock  Co.  v. 
Southampton  Harbour,  etc,  Bd..  L.  R. 
11  Eq.  264;  Croskey  v.  jBuropean,  etc., 
8t«am  Shipping  Co.,  1  Johns.  &  H. 
108,  70  Reprint  682;  Edwards-Wood 
T.  Baldwin,  9  Jur.  N.  S.  1280;  Dow- 
nam  v.  Matthews,  Prec.  Ch.  580,  2i 
Reprint  260.  And  aee  Ely  t.  Crane, 
IT  N.  J.  Big.  157  [rev  OQ  other  crounda 

17  N.  J.  Eq.  564]. 

70.  Southgate  T.  HontSOniCiTi  1 
Paige  (N.  T.)  41. 

Equitable  >aUef  sol"**  Jndcmant 

at  law  see  Judgments  [23  Cyc  976}. 

Jndguent  at  law  aa  barruff  nit 
for  aoeovatlac  see  Judgmenta  1^3 

Cyc  11161. 

71.  Be»  supra  |  56. 

72.  Hendry  v.  Whldden,  48  Fla. 
J6S,  271,  37  S  571  [clt  Cyc];  Tlllar 
V.  Cook,  77  Va.  477. 

73.  Vogelsong  v.  St.  Louis  Woofl 
Fibre  Plaster  Co.,  147  Mo.  A.  578, 
lU  SW  804;  Moore  v.  Coyne  Mfg. 
Co..  113  App.  Dlv.  62,  98  NTS  892; 
Lee  Washburn,  80  App.  Dlv.  410, 
80  NTS  1040;  Holland  v.  Hallahan, 
211  Pa.  223,  60  A  736:  Ellla'v.  South- 
western Land  Co.,  102  Wis.  409,  78 
NW  683.  See  also  Title  Guaranty, 
etc..  Co.  V.  Xtna.  Indemn.  Co..  167 
Mich.  635,  183  NW  615. 

[a]  TlM  mare  neas— tty  of  aeoovnt- 
taf  to  ascertain  the  amount  due  on 
a  contract  Is  wholly  Insufllclent  to 
give  equity  Jurisdiction  to  order  an 
accounting.  Clements  v.  W.  B.  Cooper 
Co..  136  NTS  93. 

[b]  A  m«n  tmditor,  aa  noh  (1) 
has  no  right  to  compel  his  debtor  to 
account  In  equity,  wnere  there  is  no 
trust  relation  between  them  (Equit- 
able L.  AsBur.  Soc.  V.  Brown,  218 
V.  8.  26,  29  set  404,  68  L.  ed.  682 
[rev  151  Fed.  1,  81  CCA  1,  10  AnnCas 
402];  Clements  v.  W.  S.  Cooper  Co., 
136  NTS  93;  (2)  and  there  are  no 
mutual  demands  or  complicated  ac- 
counts (Bprlgg  V.  Com.  Title  Ins., 
elc,  Co.,  206  1%.  648,  56  A  33).  And 
Be«  Title  Quaranty,  etc.,  Co.  v.  Mtn& 
Indemn.  Co.,  167  Mich.  635,  133  NW 
515;  Peters  Shoe  Co.  v.  Arnold,  82 
Mo.  A.  1. 

Ed  Loss  or  dwtmetlon  of  acoovnt 
books  or  of  Items. — (1>  While  a  court 
of  equity  has  Jurisdiction  to  set  up 
and  give  relief  in  cases  of  lost  deeds 
and  bonds,  and  lost  negotiable  Instru- 
ments, in  certain  cases  (Davis  v. 
Marshall,  114  Va.  1B3.  76  SE  316; 
Taliaferro  v.  Foot,  3  Leigh  (30  Va.) 
58;  Shields  v.  Com.,  4  Band.  (25  Va.) 
541,  6  4  5;  Lost  Instruments  [25  Cyc 
1609,  1612]),  (2)  the  loss  or  destruc- 
tion of  account  books  or  of  Items  of 
account  Is  not  of  itself  a  ground  of 
equity  hirlsdlctlon  to  compel  an  ac- 
counting (Davis*  V.  Marshall,  114  Va. 
133,  7B  SE  816). 

[d]  Aosoaattaf  1^  tax  oollstiterj" 
Equity  will  not  entertain  a  suit  by  a 
tomuhip  for  an  acoountlnr  by  a  tax 


collector,  the  remedy  at  law  being 
adequate.  Franklin  Tp-  v.  Trammel!, 
80  N.  J.  Eq.  551,  85  A  411;  Franklin 
Tp.  V.  Crane,  80  N.  J.  Eq.  609,  S6  A 
408,  43  LRAXS  604  and  note. 

74.  Forster  v.  Webster  Mfg.  Co., 
108  III.  A.  41;  Devereux  v.  Mc^rady, 
46  a  C.  138,  24  SE  77;  Grafton 
Reed,  26  W.  Va.  437;  Petty  v.  Fogle, 
16  W.  Va.  497:  North-Eastem  R.  Co. 
V.  Martin,  2  Phil.  758.  22  EngCh  768, 
41  Reprint  1136  (where  It  Is  said  that 
the  Infinitely  varied  transactions  of 
mankind  would  be  found  continually 
to  baffle  such  rules  and  to  escape 
from  any  deQnltlons  which  might  be 
laid  down). 

[a]  miere  the  oonzt  oaaaot  do 
oompleta  jiutlM  between  the  parties 
because  It  cannot  enforce  the  agree- 
ment In  all  its  parts,  the  discretion 
will  be  exercised  against  the  taking  of 
the  account  in  equity.  Kemot  v.  Pot- 
ter, 8  De  O.  F.  &  J.  447,  64  BngCh 
260,  46  Reprint  261. 

79.  TJ.  S.--  Morris  v.  Whitley,  188 
Fed.  764.  106  CCA  206:  Davis  v.  Bes- 
semer City  Cotton  MIlTs,  178  Fed. 
784,  102  CCA  282;  Hunt  v.  O'Connor, 
151  Fed.  707. 

Ala. — Oden  T.  Lockwood,  1S6  Ala. 
E14,  83  S  895;  Begin  v.  Edison  Elec- 
tric nium.  Co.,  9r  Ala.  295,  11  8  881. 
38  AmSR  94. 

III. — Tennessee  Packing',  eta,  Co.  v. 
Fitzgerald,  140  111.  A.  430;  Hender- 
son V.  Flanagan,  7S  111.  A.  288. 

M1<A. — Moody  V.  Haeomber,  158 
Mich.  209.  122  NW  617. 

Mont. — ^Donovan  v.  McDevltt,-  86 
Mont.  61,  92  P  49. 

N.  T.— Freeman  v.  Miller,  157  App. 
Dlv.  715.  142  NTS  797:  Hart  V.  L.  D. 
Garrett  Ca.  87  App.  DlT.  626,  -84  NTS 
774. 

Pa. — Busby  v.  Busby,  18  Pa.  Dlat. 
587,  30  Pa.  Co.  225. 

See  Mayfield  v.  Besslnger,  87  S.  .C. 
369,  69  SE  673. 

See  also  Escamble  County  v.  Blount 
Conatr,  Co.,  (Fla.)  62  S  6B0. 

[a]  Matters  In  Ull  aa  defense  at 
law, — A  complaint  by  a  corporation 
alleging  that  its  former  president, 
with  his  own  money  and  for  his  own 
use,  purchased  Its  outstanding  notes 
at  a  discount,  and  afterward  required 
It  to  renew  the  notes  to  him  for  the 
full  amount,  and  that  such  renewal 
notes  are  held  by  his  heirs,  states 
no  cause  of  action  for  equitable  re- 
lief hy  accounting  against  such  heirs, 
since.  If  It  .has  a  defense  to  the  notes, 
the  defense  can  he  Interposed  when 
the  heirs  attempt  to  collect  the  same. 
Glenwood  Mfg.  Co.  v.  Syme,  109  Wis. 
355,  86  NW  432. 

76.  tr.  S.— Kllboum  v.  Sunderland. 
130  U.  S.  605,  9  set  594,  32  L.  ed. 
1005:  Root  V.  Lake  Shore,  etCy  R.  Co., 
105  U.  S.  189,  26  L.  ed.  975;  Ames 
Iron  Works  v.  West.  24  Fed.  818. 

Ala.— Jackson  v.  King,  82  Ala.  422, 
I  8  MS. 


Ark. — McCUntock  v.  Thw«itt,  71 
Ark.  823,  73  SW  1098  (plalntUTs  Igt 
norance  of  facts  or  means  of  Infor- 
mation as  to  account);  Witter  v.  Ar- 
nett,  8  Ark.  S7. 

D.  C— Reynolds  v.  8mlth,  17  t>.  C 
497. 

Oa. — ^Prlntup  v.  Fort,  40  Ga.  276; 
McLaren  v.  Steapp,  1  (Ja.  876. 

111.— Billboard  Pub.  Co.  v.  MoCara- 
han,  151  III,  A.  287. 

Ky. — Dunwldle  v.  Kerley,  6  J.  J. 
Marsh.  501. 

Mass. — Dole'  v.  Wooldredge,  -136 
Mass.  140. 

Mich. — Kimmerle  v.  Dowagiac  Gaa 
Co.,  159  Mich.  34,  123  NW  56&;  Dar- 
rah  V.  Boyce,  62  Mich.  480,  29  NW 
102.  See  also  Graham  v.  Graham,  171 
Mich.  807,  137  NW  153. 

N.  J.— North  Plalnfleld  Tp.  v.  Col- 
thar,  41  N.  J.  Eq.  348.  7  A  641. 

Or. — Hurlburt  v.  Morris,  135  P 
531. 

Tenn. — Pearl  v.  Nashville  Corp..  10 
Terg.  179. 
Vt.— Holt      Daniels.  61  Vt.  89,  IT 

A  786. 

Va. — Johnson  v.  Roanoke  lADd, 
etc.,  Co.,  82  Va.  284;  Townes  t.  Birch- 
ett,  12  Leigh  (39  Va.)  173. 

Wis. — State  Chicago,  etc.,  R. 
Co.,  132  Wis.  846,  3667  112  NW  61S 
[clt  Cyc]. 

And  see  supra  S  66. 

[aj  zatarfanno*  to  prsvaat  aafsat 
of  iMal  rene^. — In  Porter  v.  Spen- 
cer, 2  Johns.  Ch.  (N.  T.)  169,  It  was 
held  that,  although  plaintiff  might 
sue  at  law  for  the  balance  of  an  ac- 
count and  hold  the  i>arty  to  ball,  yet, 
as  chancery  holds  a  concurrent  Ju- 
risdiction upon  the  iiead  of  account, 
plaintiff  might  have  a  writ  of  ne 
exeat  on  the  positive  affidavit  of  a 
threat,  etc.  In  this  case  the  demand 
was  clearly  a  single  Item  or  trans- 
action on  one  side,  and  white  the 
chancellor  doubted  that  the  bill  was 
such  as  to  Justify  equitable  Jurisdic- 
tion, he  placed  his  Interference  on  the 
necessity  of  the  case,  as  It  appeared 
from  the  facts  charged  that  the  rem- 
edy in  the  pending  suit  at  law  would 
he  absolutely  defeated  without  eqult^ 
able  Interposition. 

[b]  Obstruction  of  l«g«l  mtae^ 
by  iiartr'— Where  defendant  had  obr 
Btructed  plaintiff's  legat  remedy  by 
withholding  from  him  a  copy  of  a 
contract,  so  that  he  was  not  able  to 
frame  his  declaration.  It  was  held 
that  plaintiff  might  dismiss  his  ac- 
tion and  bring  a  hill  In  equity  for  an 
accounting.  Sturtevant  v.  Goode,  6 
Leigh  (32  Va.)  83,  27  AmD  586. 

[c]  The  legal  remedy  must  be 
oompleta  saA  as  etn cleat  and  prao- 
tloasle  as  the  remedy  in  equity.  Rum- 
barger  v.  Tokum,  174  Fed.  65. 

7t.  Root  T.  lake  Shore,  etc..  R. 
Co.,  105  U.  S.  189,  26  L.  ed.  975i 
Peohtelar  v.  Palm.  IM,  Fed.  46L  6t 
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which  may  be  made  availabld  ia  not  a  sufficient  ob- 
jection to  the  more  conTenient  remedy  in  equity,  and 
in  many  cases  the  latter  court  assumes  jurisdiction  on 
the  ground  of  the  greater  convenience 'and  adapta- 
bility of  its  peculiar  machinery."  Upon  this  ground 
jorisdiction  has  been  exercised  notwithstanding  that 
cnmnlative  statutory  remedy  exists,"  or  that  courts 
of  law  have  adopted  equitable  principles and  upon 
the  ground  of  convenience  this  jurisdiction  has  been 
upheld,  even  admitting  the  remedy  at  law  to  be  per- 
fect find  complete." 

69]  4.  Acconnttaig  m  Incidental  to  Other  Bo- 
lief — a*  Ja  Omen^  In  many  cases  it  appears  that 
the  equitable  jurisdiction  over  matters  of  account  is 
exercised  not  primarily  upon  the  ground  of  aeeoimt 
alone,  but  because  there  is  involved  some  ree<^;iuzed 
head  of  equitable  jurisdiction,  as  in  the  instanee  of 
the  jurisdiotiott  which  such  courts  possess  and  exer- 
cise over  express,  implied,  and  constructive  trusts,^ 
foauds,"*  the  rescission  of  contracts,**  the  enforce- 
ment righte  under  the  doctrine  of  subrogation,** 
the  enfbnement  of  a  purely  equitable  title  or  de- 
mand" aa  ineidental  to  a  bill  to  stay  waste,^^  or 
the  enforcement  of  a  lien  for  whieh  an  action  at 
law  affords  no  adequate  remedy or  the  jurisdiction 
over  partnerships  and  accounting  between  partners,^ 
tenants  in  common,  part  owners  of  vessels,  and  the 
like,"*  and  where  a  party  is  interested  with  others  so 

CCA  33«;  Colonial,  etc,  Mortg.  Co.  v. 
Hutchinson  Mortg-  Co.,  44  Fed.  219. 
qompllofd  aooonnta  see  Infra  S  6S. 

78.  TJ.  S. — Balfour  v.  San  Joaquin 
Valley  Bank,  166  Fed.  500;  Pechteler 
T.  Palm,  183  Fed.  462,  66  CCAr  836. 

Ala. — Dallas  County  v.  Tlmberlake, 

Ark.— State  v.  Churchill,  4S  Ark. 
426,  S  SW  352,  880.  , 

DeL — Davis  V.  Davis,  1  Del.  Ch.  2B6. 

Fla. — Eacambie  County  v.  Blount 
Conptr.  Co.,  62  8  660.  _ 

III. — Crown  Coal,  etc^  Co.  v.  Thom- 
as, 73  ni.  A.  679  [aff  177  HI.  634, 
52  NB  10421.  " 

Iowa. — ^Wnlte  v.  Hampton,  10  Iowa 
238. 

Mass.— Hallett  v.  Cumston,  110 
Mass.  82;  Massachusetts  Gen.  Hos- 
pital V.  State  Uut  L.  Assur.  Co.,  4 
Gray  227;  Bartlett  v.  Parks,  1  Cush. 
82.  Under  the  statute  In  this  state  it 
wa«  provided  that  equity  should  have 
Jurisdiction  where  the  account  could 
b«  mor*  oonvenlently  taken  than  at 
law,  and  In  the  last  case  above  cited 
it  was  said  that  while  an  auditor  and 
reference  allowed  In  assumpsit  might 
have  relieved  some  of  the  dimculttes. 
It  did  not  supersede  the  equity  Juris- 
diction, aa  accounts  generally  can  be 
more  conveniently  taken  In  chancery, 
and  in  this  case  plaintiff  waa  en- 
titled to  discovery  and  production  of 
books  and  papers. 

Miaa.— Watt  v.  Conger,  21  Miss. 
412. 

N.  T. — Rathbone  v.  Warren,  10 
Johns.  687;  Post  v.  Klmberly,  9  Johns. 
470:  Ludlow  v.  Slmond,  2  Cal.  Cas. 
1,  t  AmD  291;  Duncan  v.  Lyon,  3 
Johns.  Ch.  361,  8  AmD  513. 

Pa. — Bradly  v.  Jennings,  201  Pa. 
472,  61  A  Ml  Bierbowei^s  App..  107 
Pa.  14:  Lone  v.  Cochran,  9  Phlb.  267. 

TewL — ^Nelson  Allen,  1  Terg. 
MO. 

Va.— Tyler  v.  Nelson,  14  Qratt.  (55 
Va.)  214;  Hickman  t.  Btout.  2  Ijolgh 
(2»  Va.)  «. 

Ilnv.—Plunkett  Dublin,  1  Bligh 
N.  S.  S12,  4  Reprint  888;  Mackenzie 
T.  Johnston,  4  Uadd.  372,  66  Reprint 
742;  Carlisle  v.  Wilson,  13  Ves.  Jr. 
27<,  22  Reprint  297;  Barker  v.  Dade, 
6  Ves.  Jr.  681,  31  Reprint  12S6. 

79.  Dallas  County  v.  Tlmberlake, 
64  Ala.  403;  State  v.  WUmlngton 
Brldte  Co,,  2  Dal.  Ch.  58.  Compare 
Oraham  r.  Orahaok  i7t  Hioh.  2^7- 


that  be  would  be  in  the  position  of  both,  plaintiff 
and  defendant  in  an  action  at  law.  So  cases  arise 
where  the  right  to  an  accounting  is  considered  in 
connection  with  one  or  more  of  these  indepoident 
grounds  of  juriadiction,  and  the  remedy  is  oi  course 
sustained." 

60]   b.  Retaining  Cause  for  Complete  Relief. 

Where  a  court  of  equity  assumes  jurisdiction  of  a 
controversy  on  some  ground  other  than  the  account- 
ing involved,  it  will,  ^as  a  general  rule,  where  an 
accounting  is  necessary  to  a  fall  settlement  of  the 
controversy,  proceed  to  decree  it^"^  and  will  settle 
the  whole  controversy,  even  to  the  exteat  of  adjudi- 
cating matters  of  purely  le^al  cognisance."  If,  how- 
ever, the  aU^;ations  of  the  bill  creating  equitable 
cognizance  are  not  sustained,  the  jurisdiction  will 
ttSif  and  a  mere  demand  for  an  account,  in  the 
absence  of  other  or  eqnitable  circumstances,  will 
not  be  enough  to  require  the  iretention  of  the  cause,"* 
and  upon  the  principle  that  discovery  is  merely  inci- 
dental to  some  other  main  relief,  and  that  the  r^ht 
to  the  latter  must  appear  in  order  to  support  the 
former,  discovery  and  account,  as  incidental  to  other 
main  relief,  cannot  be  granted  when  the  right  to 
such  main  relief  is  not  established." 

InjonctloiL?*  Where  the  eonrt  assumes  jurisdic- 
tion of  a  controvert  for  the  purpose  of  an  injunc- 
tion, it  may,  in  order  to  grant  full  relief,  decree  an 


137  HW  162  (coastmlng  Comp.  L. 
S9  9276l.S288>. 

90.  B«rry  v.  Whldden,  62  N.  R. 
472. 

81.   Hawley  v.  Cramer.  4  Cow.  (N. 
T.)  717;  Poet  v.  Klmbeily,  2  Johns. 
(N.  T.)  470. 
88.    See  Infra  {  68. 

83.  See  Irffra  S  70. 

84.  Fulton  V.  Woodman,  40  Miss. 
693.  See  also  Cancellation  of  Instru* 
ments. 

85.  Wood  V.  Tompkins,  28  Oa.  169. 
See  also  Subrogation  [37  Cyc  38S]. 

88.  Root  V.  Lake  Shore,  etc.,  R. 
Co.,  105  U.  S.  189,  26  L.  ed.  975:  Tram- 
mell  V.  Craddock,  100  Ala.  266,  13  S 
911;  Plunkett  v.  Carew,  10  S.  C.  Eq. 
169;  Miller  t.  Trevlllan,  2  Rob.  (41 
Va.)  1. 

87.  Jenks  v.  Langdon,  SI  Oh.  St. 
362.   See  also  Waste  [40  Cyc  6211. 

88.  Brower  v.  Brower,  29  Fed.  485; 
Cook  County  v.  Davis,  143  111.  IBl, 
32  NE  176;  Holden  v.  Butler,  173 
Mich.  116,  138  NW  1071.  See  also 
Liens  [26  Cyc  6811. 

88.  Tillar  v.  Cook,  77  Va.  477.  See 
Loveloy  V.  Bailey,  214  Mass.  134,  101 
NB  63  (bill  for  accounting  proper  to 
determine  creditor's  rights  against 
partners  and  to  hold  as  against  them 
their  Interests  in  firm  for  satisfaction 
of  sums  found  due  complainant).  See 
also  Partnership  [30  Cyc  7101. 

so.  Klrkman  v.  Vanller,  7  Ala.  217; 
Mustard  v.  Robinson,  62  Me.  64 ; 
Magulre  v.  Plngree,  80  Me.  EDS;  Mil- 
bum  V.  Guyther.  8  QUI  (Md.)  92,  60 
AmD  681;  Penniman  v.  Jones. 


68  N. 
Cyc 
Cyc 


H.  447.  also  Shipping 

361;  Tenancy  In  Common  [88 
76l. 

fa]  ObUffOT  of  hoBd  SatuMtod  In 
debts  oollwMU — If  the  obligor  of  a 
bond  conditioned  upon  his  accounting 
for  moneys  to  be  collected,  la  per- 
sonally Interested  In  the  collections, 
suit  on  the  bond  for  an  accounting 
against  the  obligor  is  properly 
brought  in  equity.  Rush  v.  Rusn,  63 
ni.  A.  464. 

tl.  Klrkman  v.  Vanller.  7  Ala.  217; 
Bhaw  v.  Chase,  77  Hlch.  436.  43  XW 
883 

88.  U.  S. — McMullen  Lumber  Co. 
V.  Strother,  136  Fed.  295,  69  CCA  433; 
Washburn,  etc.,  Mfg.  Co.  v.  Freeman 
Wire  Co.,  41  Fed.  410;  Baker  v.  Bid- 
die,  2  P.  Cas.  No.  764,  Baldw.  394. 

Ala. — ^Trammell  v.  Craddock.  100 
Ala.  2M.  IS  S  »11;  Lett  v.  HoblU 


County,  79  Ala.  69;  Boxman  v. 
Draughan,  3  Stew.  248. 

Cal.— Smith  V.  *49  ft  '66  Quarti 
mn.  Co.,  14  Cal.  242. 

Colo. — ^Brewer  v.  Harrison,  27  Colo. 
9*9,  62  P  224. 

Del. — McFarlan  v.  Fraxler,  1  Del. 
Ch.  124. 

a8.-^Wood  T.  Tompkins.  28  Oa.  159. 

111.— South  worth  V.  Peo.,  188  111. 
621.  66  NB  407. 

Ind. — Spldell  V.  Johnatm,  128  Ind. 
286,  26  KE  889. 

Mich.— Field  V.   Ashley,   79  Mich. 

231,  44  NW  602. 

N.  J. — poddington  v.  Blspham,  36 
N,  J.  Eq.  674;  Toumans  v.  Toumanti, 
26  N.  J.  Eg.  149;  Mallory  v.  Cralge, 
16  K.  J.  Bq.  73;  King  v.  Berry,  2 
N.  J.  Eq.  44. 

N.  T. — Abbey  v.  Wheeler,  86  Hun 
226,  32  NTS  1069. 

Pa. — Dauler  v.  Hartley,  178  Pa.  23, 
35  A  857;  Patterson  v.  Olassmlre,  166 
Pa.  230,  31  A  40;  Philadelphia  v. 
Keyser,  10  Phlla.  60. 

Eng. — Dormer  v.  Fortescue,  2  Atk. 
124,  26  Reprint  876;  Wilklnapn  v. 
Torkington,  7  L.  J.  Bxch.  Eq.  SO :  Gra- 
ham V.  Graham.  1  Ves.  262,  27  Re- 
print 1020;  Sayer  v.  Pierce.  1  Ve». 

232.  27  Reprint  1002. 

[a]  Sisoovmr^^Thls  rule  applies 
where  the  court  assumes  jurisdiction 
on  the  ground  of  discovery.  Bee  Infra 
f  62. 

93.  V.  S.  V.  Southern  Pac  R.  Co.. 
167  Fed.  96  [aff  186  Fed.  737,  108 
CCA  6071;  Virginia,  etc.,  Min..  etc.. 
Co.  V.  Hale.  93  Ala.  642.  •  8  266;  Cook 
County  V.  Davts,  142  111.  151,  22  NB 
176;  Patterson  T.  Olaasmire.  166  Pa. 
230,  SI  A  40. 

94.  Ala. — Tecum seh  Iron  Co.  v. 
Camp,  93  Ala.  672,  9  S  343. 

III.— Cook  County  v.  Davis.  142  111. 
161,  22  NB  176. 
Mass. — Hodges  v.  Plngree,  10  Gray 

Mo.— State  V.  Denton,  229  Uo.  187, 
129  SW  709,  128  AmSR  417. 

N.  T. — Safety  Electric  Conatr.  Co. 
T.  Creamer,  84  Hun  670.  33  NTS  411. 

Va. — -Randolph  v.  Kinney,  2  Rand. 
(24  Va.)  394. 

96.  Grleb  V.  Ekiultable  L.  Assur. 
Soc,  189  Fed.  498  faff  194  Fed.  1021. 
114  CCA  658];  Walker  v.  Brooks.  125 
Mass.  241;  Jewett  v.  Bowman.  29  N. 
J.  Eq.  174;  Elk  Brewlnc  Co.  v.  Neu- 
bert.  213  Pa.  171,  62  A  J82. 

88.   8m  Injunetlma  [22  Cya  784]. 
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tecounting.*'  Bat^  of  course,  the  mere  prayer  for 
aa  injunction  to  vfaioh  eompUinant  ia  not  entitled 
Till  not  warrant  the  court  in  retaining  jurisdiction 
to  decree  an  account,  where  the  court  would  not 
have  assumed  jurisdiction  for  that  purpose  altme.'" 
[i  61]  c.  Oontoihution.''  The  general  jurisdic- 
tion of  eAurts  of  equity  over  matters  of  account 
includes  eases  where  an  accounting  is  necessary  in 
order  to  mforee  contribution.^ 

62]  6.  DiacoreiT.'  Althot^h  diseoTeiy  is  not 
the  sole  ground  of  equity  jurisdiction  in  matters  of 
account,'  it  was  one  of  the  sources  thereof  where 
there  was^a  want  of  power  to  draw  out  the  proofs 
from  the  consciences  of  the  parties;*  and  where 

97.  Stevens  v.  Qladdlne,  17  How. 
(U.  S.)  447.  IB  L.  ed.  1B5;  Falk  v. 
Gast  L.ltnoKraph  Co..  64  Fed.  890,  4 
CCA  648:  Fishel  V.  Lueckel,  63  Fed. 
^^9:  Blank  v.  Manafacturing  Co...  3 
F.  Caa.  No.  1.582.  3  Wall  Jr.  196; 
Patterson  v.  Glassmlre,  1 66  Pa.  230, 

,!1  A  40;  Walters  v.  McElroy,  151  Pa. 
549,  25  A  125;  Parrott  V.  Palmer,  3 
Myl.  &  K.  632,  10  EngCh  632,  40  Be- 
prlnt  241. 

98.  Dick's  App.,  106  Pa.  B89. 

99.  See  Contribution  [9  Cyc  7921. 

1.  Conover  HIH,  78  fll.  842; 
Northern  Trust  Co.  v.  Marsh.  98  HI. 
A  596.  , 

2.  See  Discovery  [14  Cyc  8011. 

3.  Ludlow  V.  Slmond,  2  Cal.  Caa. 
(N.  T.)  1,  2  AmD  291.  And  see  supra 
i  56. 

4.  Irvine  v.  Epstein,  4B  Fla.  870, 
33  S  1O08;  Wilson  v.  Miller,  104  Va. 
416.  51  SB  837:  Plunkett  v.  Dublin. 
1  Bligta  N.  S.  812,  4  Reprint  888. 

5.  ir.  S. — Prout  V.  Boby,  IB  Wall. 
471.  L,  ed.  68;  Kelsey  v.  Hobby, 
16  Pet.  269,  10  L.  ed.  961;  Balfour 
V.  San  Joaquin  Valley  Bank,  IBS  Fed. 
BOO;  McHullen  Lumber  Co.  v.  Stroth- 
«r.  136  Fed.  295,  69  CCA  433;  Blank 
V.  Manufacturing  Co.,  8  F.  Cas.  No. 
1.532,  3  Wall.  Jr.  196;  Magic  Ruffle 
Co.  V.  Elm  City  Co.,  16  F.  Cas.  No. 
8,960,  14  Blatctif.  109. 

Ala. — Lindsey  Lumber  Co.  v.  Ma- 
son, 166  Ala.  194,  61  8  760;  Tlrglnla, 
etc.,  Min.,  etc.,  Co.  V.  Hale,  98  Ala. 
543,  9  S  266;  Dallas  Countr  V.  Tim- 
be  riake,  64  Als.  40S;  BUllodc  T.  Gov- 
ernor, 2  Port.  484. 

Arte— UcCllntock  v.  Thveatt,  71 
Ark.  823,  78  8W  1093;  Witter  v.  Ar- 
nett,  8  Ark.  67. 

Del, — State  v.  Wilmington  Bridge 
Ca,  8  Del.  Ch.  68. 

Fla. — Irvine  v.  Epstein,  46  Fla.  S70, 
S3  S  1008;  Gordon  v.  Clarke,  10  Fla. 
179. 

Ga. — McLaren  v.  Steapp,  1  6a.  S76. 

Hawaii. — McKlbbln  T.  Spencer,  3 
HawaU  674. 

III. — Cook  County  v,  Davis,  143  111. 
IBl.  32  NB  176. 

Ky.— Handley  v.  Fitzhugh,  1  A.  K. 
Marsh.  24. 

Md.— Williams  v.  West,  2  Md,  174. 

Mass. — Hobart  v.  Andrews,  21  Pick. 
626 :  Ferry  v.  Henry,  4  Pick.  75. 

N.  H.— Brooks  v.  Goodwin,  70  N.  H. 
281,  47  A  265 ;  Berry  v.  Whfdd^n,  62 
N.  H.  473 ;  Walker  v.  Cheever,  85  N. 
H.  339. 

N.  J. — Alpaugh  V.  Wood,  45  N.  J, 
Eq.  ISS.  16  A  676. 

N.  Y. — Hawley  v.  Cramer,  4  Cow. 
717:  King  V.  Baldwin,  17  Johna.~384, 
8  AmD  415 ;  Rathbon©  v.  Warren,  10 
Jotina  B87  ;  Armstrong  v.  Gilchrist,  2 
Johns.  Cas.  424  ;  Ludlow  v.  Slmond,  2 
CaL  Cas.  1,  2  AmD  291. 

Pa.— Tully  v^  Pelton,  177  Pa.  844, 
36  A  285  ;  Haught  v.  Irwin,  166  Pa. 
548,  31  A  260 ;  Otl  Well  Packer  Co.'s 
App,.  128  Pa.  421,,  18  A  348  ;  Mc- 
carty's App.,  110  Fk.  379,  2  A  92S; 
Pittsburg,  etc.,  R  Co. 's -App.,  99  Pa. 
177;  Pasayunk  Bldg.  Assoc.'s  App.,  83 
Pa,  441 ;  Olonlnger  v.  Hazard,  42  Pa. 
K9;  u.  S.  Bank  v.  Blddle,  2  Pars.  Eq. 
Cas.  31:  Kentucky  Bank  v.  Schuylkill 
Bank,  1  Pars.  Eg.  Cas.  180:  I^IIa- 
dellOila  T.  .K^aer,  10  Ftilla.-  60 ;  Ash- 
ton  V.  Bayard,  »  Fblla.  627 ;  Oil  Co. 


such  aid  is  necessary  in  matters  of  aeoount  the 
court  will  as  a  general  rule  assume  jurisdiction  not 
only  of  the  matter  of  discovery,  but  will  also  pro- 
ceed to  adjust  the  acconnt,  notwithstanding  the 
matters  involTed  are  purely  legal;  the  court,  having 
acquired  jurisdiction,  will  retain  it  for  complete 
relief  and  to  prevent  a  multiplicity  of  suits.*  It 
has  been  held,  however,  that  the  fact  that  eom- 
plainant  is  entitled  to  a  discovery  does  not.  neces- 
sarily in  every  case  untitle  him  also  to  an 
account and  of  course  complainant  will  not  foe  per- 
mitted to  seek  a  discovery  as  a  mere  subterfuge  for 
bringing  the  accounting  into  equity.^  In  determin- 
ing the  need  of  the  discovery,  as  an  incident  to 


V.  Adams,  6  Phlla.  182;  Helndel  v. 
Southern  Pennsylvania  Mut.  Hellef 
Assoc^  3  TorkLegRec  204. 

R  I. — McCulla  V.  Beadleaton,  17  R. 
L  20,  20  A  11. 

Tenn. — ^Taylor  v.  Tompkins,  2  Helsk. 
89  :  Pear!  v.  Nashville,  10  Terg.  179. 
Vt— Lynde  v.  Wright,  1  Alk.  383. 
Va,— Wilson  v.  Miller,  104  Va.  446, 
Bl  SE  887  ;   Sturtevant  v.  Goods,  6 
Leigh  (32  Va.)   83,  27  AmD  586. 

W.  Va. — Belcher  v.  Big  Pour  Coal, 
etc..  Co.,  68  W.  Va.  716,  70  SE  712; 
White  V.  Cook,  51  W.  Va.  201.  41"SE 
410,  90  AmSR  776.  67  LRA  417 ;  Petty 
V,  Fogie,  16  W.  Va.  497;  Lafever  v. 
Blllmyer,  B  W.  Va.  S3. 

Wis. — State  V.  Chicago,  etc,  R.  Co., 
182  Wis.  34B.  366,  112  NW  516  tcit 
Cyc];  Meyer  v.  Garthwaite,  92  Wis. 
571,  66  NW  704  ;  Schwtckerath  v. 
Lohen,  48  Wis.  699,  4  NW  805. 

Eng. — Lee  v.  Alston,  -1  Bro.  Ch. 
194,  28  Reprint  1078;  Shepard  v. 
Brown,  4  Glffard  208.  66  Reprint  681 ; 
Ryle  V.  Haggle,  1  Jac.  &  W.  284,  37 
Reprint  S64 ;  Adiey  v.  Whltstable  Co., 
17  Ves.  Jr.  315,  34  Reprint  122;  Barker 
V.  Dacle.  6  Ves.  Jr.  681.  31  Reprint 
12B6 ;  Brandon  v.  Johnson,  2  Ves.  Jr. 
517,  30  Reprint  763;  Weymouth  v. 
Boyer,  1  Ves.  Jr.  416,  30  Reprint  414. 

N.  B. — Hawthorne  v.  Sterling,  2  N. 
B.  Eq.  503,  24  CanLTOccNotes  S41. 

[a]  Bmwoh  for  tli*  rol*^— The  r^t 
to  discovery  carries  with  It  the  right  to 
relief  because,  when  the  relief  Is  sought 
In  the  shape  of  an  account,  coorts  of 
law  and  equity  have  concurrent  Ju- 
risdiction, shepard  v.  Brown,  4  Glf- 
fard 208,  66  Reprint  681 ;  Ryle  v. 
Hafegle,.  1  Jac.  ft  W.  284,  87  Reprint 
364  ;  Adley  v.  Whltstable  Co.,  17  Ves. 
Jr.  816.  S4  Reprint  122. 

[b]  MnttuUit7  of  aooooats^a) 
Whether  the  accounts  between  the 
parties  are  mutual  or  not,  where  a 
alHcovery  Is  a  necessary  part  of  the 
accounting,  the  Jurisdiction  of  a  court 
of  equity  is  unquestionable.  MlUer  v. 
Russell,  224  111.  68,  79  NE  434; 
Belcner  v.  Big  Four  Coal.  etc„  Co.,  68 
W.  Va.  716,  70  SE  712;  Petty  v. 
Fogle,  16  W,  Va.  497  ;  Schwickerath 
V.  Lohen,  48  Wis.  599.  4  NW  805.  (2) 
But  equity  has  no  Jurisdiction  where 
the  accounts  are  all  on;  one  side  and 
no  discovery  Is  sought  or  required, 
plaintiff's  remedy  at  law  being  ade- 
quate and  complete,  Morris  v.  Whit- 
ley, 182  Fed.  286  [rev  183  Fed.  764, 
106  CCA  206];  Petty  v.  Fogle,  16 
W,  Va.  497.  (3)  So  where  plaintiff 
knows  the  exact  amoimt  due  him  on 
a  simple  account  he  Is  not  entitled  to 
an  accounting,  since  he  has  an  ade- 
quate remedy  In  an  action  for  a  money 
Judgment  at  law,  Donovan  v.  Mc- 
Devitt,  36  Mont  61,  92  F  49, 

[c]  Sl«olorar«  of  orlmlnal  ooa- 
dnot  of  defendant. — ^The  Jurisdiction 
of  a  court  of  equity  over  accounting 
is  not  ousted  by  the  fact  that  the 
acts  complained  of  Impute  to  defend- 
ant the  commission  of  a  criminal 
offense,  and  that.  If  he  were  compelled 
to  render  an  accounting,  evidence  form- 
ing the  basis  of  a  criminal  accusation 
might  be  produced.  Defendant  cannot 
be  compelled  to  disclose  anything  tend- 
ing to  criminate  himself,  but  this  does 
not  prevent  the  trial  of  the  issue  under 
the  general  rules  of  evidence,  ^^nuren 


v.  Holbrook,  96  Mich,  186,  64  NW  712, 
35  AmSR  654  ;  Philadelphia  v.  Keyser, 
10  Phlla.  (Pa.)  60. 

[d]  Veoeeeltr  twe  iOmumry^il) 
In  matters  of  accounting  the  Ju- 
risdiction of  equity'  depends  on  the 
discovery  sought,  which  must  be  essen- 
tial to  the  attainment  of  Justice.  Ten- 
nessee Packing,  etc,  Co.  v.  Fitzgerald, 
140  111.  A.  430.  (2>'Tbus  one  know- 
ing the  exact  amount  claimed  to  be 
due  him,  based  on  a  percentage  of  a 
specifled  sum,  has  an  adequate  remedy 
at  law,  and  has  no  occasion  to  sue 
in  equity  for  an  accoimtlns.  Alywln 
V.  Morley,  41  Mont  191,  108  P  778. 
(3)  To  Illustrate,  a  bill  for  an  account- 
ing which  alleges  that  complainant 
contracted  with  a  railroad  company 
to  do  certain  construction  work,  that 
he  sublet  a  jwrtlon  of  the  same  to 
defendant,  who  was  to  receive  the  same 

firices  paid  by  the  company  therefor, 
ess  ten  per  cent,  that  after  a  portion 
of  the  work  had  been  done  complain- 
ant at  defendant's  request,  took  full 
charge  and  superintendence  of  the 
work  tmder  the  subcontract,  and  In 
doing  the  same  made  payments  on 
behalf  of  defendant,  does  not  state 
a  case  within  the  cognizance  of  a 
federal  court  of  equity.  It  appearing 
from  such  allegatlonB  that  complain- 
ant has  a  plain,  adequate,  and  com- 

Slete  remedy  at  law,  nnce  the  amount 
ue  defendant  tmder  his  contract  la 
cwcertalnable  from  the  records  of  the 
railroad  company,  and  the  ammmts 
advanced  by  complainant  are  presum- 
ably within  his  own  knowledge.  Hunt 
V.  O'Connor.  161  Fed.  707, 

6.  Everson  v.  Equitable  L  AsBur. 
Soc,  71  Fed.  670.  18  CCA  2S1 ;  Magic 
Ruffle  Co.  V.  Elm  City  Co.,  16  P.  Cas. 
No.  8,960,  14  Blatchf.  109 ;  Foley  v. 
Hill,  2  H.  L.  Cas.  28,  0  Reprint  1002. 

[a]  As  was  said  by  I^ord  Ohan- 
oellor  Kyndbnrst  Mn  Foley  v.  Hill,  2 
H.  L  Cas.  28,  37,  9  Reprint  1002,  a 
case  In  which  a  debt  against  a  banker 
for  a  deposit  In  his  bank  was  sought 
to  be  recovered  :  "It  Is  not  because 
you  are  entitled  to  discovery  that 
therefore  you  are  entitled  to  an  ac- 
count That  is  entirely  a  fallacy. 
That  would,  if  carried  to  the  extent 
to  which  it  would  be  carried  accord- 
ing to  the  argt^ment  at  the  t>ar,  make 
It  appear  that  every  case  ts.  matter 
of  equitable  Jurisdiction,  and  that 
where  a  plaintiff  Is  entitled  to  a  de- 
mand, he  may  come  to  a  Court  of 
Equity  for  discovery." 

7.  U.  S.— American  Spirits  Mfg.  Co. 
V.  Eastoh,  120  Fed.  440  (rev  129  Fed. 
1004,  62  CCA  679  mem,]:  Baker  v. 
Biddle,  2  F.  Cas.  No.  764,  Baldw.  394. 

Mass. — Badger  v.  McNamara.  123 
Mass.  117  (as  where  complainant 
prays  a  discovery  but  waives  an  an- 
swer under  oath), 

N.  J. — Franklin  To.  v.  Crane,  80 
N.  J.  Eq.  609,  86  A  408,  48  LRANS 
604 ;  Daab  v.  New  York  Cent,  etc.,  R. 
Co.,  70  N.  J.  Bq.  489,  62  A  449 ;  Nesbit 
v.  St  Patrick's  Church,  9  N.  J.  Eq. 
76  (where  a  contractor  under  a  writ- 
ten contract  did  work  and  provided 
materials  and  had  been  partially  paid, 
but  did  not  know  the  amount  of  the 
payments,  and  this  was  held  not  saffl' 
dent  ground  for  equitable  jurisdiction, 
for  the  reason  that  there  was  noting 
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which  an  accounting  is  sought,  the  courta  should 
take  into  consideration  the  remedial  statutes  enlat^- 
ing  the  remedies  at  law." 

.  63]  6.  Mutual  and  Oompllcated  Acconuts — 
At  Omeral.  If  no  discovery  is  sought,  and  no 
fidQeiary  relation  exists  between  the  parties,  equity 
has  no  jurisdiction  of  an  action  for  an  accounting 
unless  ,  the  accounts  are  mutual  or  complicated.^  In 
the  «&ae  of  mutual  account,  however,  courts  of  equity 
have. for  A  long  time  exercised  a  general  jurisdie- 
tion  oA  the  ground  of  the  inadequacy  of  the  reme^' 


afforded  by  the  common  law,  and  this  may  be  said 
to  be  the  established  rule,^°  even  where  the  accounts 
consist  of  items  of  a  purely  legal  character,"  and 
also,  it  is  held,  without  regard  to  the  question 
of  confusion  or  complication  in  the  accounts,*' 
or  whether  or  not  complainant  claims  a  balance 
in  his  favor.*"  It  is  also  well  setUed  that 
where  the  accounts  are  eompiieated  this  consti- 
tutes of  itself  sufficient  ground  for  the  assump- 
tion of  jurisdietion  by  a  court  of  equity^* 
although  no  fiduciary  relation  exists  between  the 


Intricate  In  the  accounts  and  the  case 
was  not  one  In  wlilch  complainant 
Tvas  entitled  to  or  needed  a  dlacovery, 
as.  If  the  payments  could  not  be  proved 
by  delenuant  In  an  action  at  law  by 
complainant  for  the  whole  amount,  the 
loss  would  fall  on  defendant). 

.N.  T.— WilBon  V,  Mallett,  6  N.  T. 
Super.  112  (holdtns  that  an  assignee 
stands  In  the  shoes  of  the  asslenor, 
and  that  if  the  latter  could  not  main- 
tain a  bill  because  all  of  the  particu- 
lars of  the  account  between  him  and 
defendant  were  within  his  knowledge, 
the  assignee  would  be  chargeable  with 
the  same  knowledge). 

Pa.— Holland  v.  Hallahan.  211  Pa. 
||S.  <0  A  TSfi;  Dick's  App.,  106  Pa. 

Va.— Me«e  v.  Mavse,  6  Rand.  (27 
Ta.)  CBS  (holding  that  where.  In  the 
progress  of  a  cause,  it  appears  by 
plaintlfra  own  showing  that  he  could 
have -proved  his  account  by  witnesses, 
the  Jurisdiction  will  not  be  sustained 
^mply  because  he  came  Into  equity 
«n  the  ground  that  he  could  not  prove 
the  Items  of  his  account  without  the 
uid  of  mn  answef). 

W.  va. — ^Van  Dom  v.  Lewis  County 
■Ct,  88  W.  Va.  267,  18  SE  579. 

Eng. — Dinwiddle  V.  Bailey,  6  Ves. 
Jr.  136,  SI  Reprint  979 ;  King  v.  Ros- 
aett.  2  T.  &  J.  33. 

8.  See  Infra  |  73. 

9.  Ala. — Oden  v.  liockwood,  136 
Ala.  614,  S3  S  896. 

Ind. — Cummins  V.  White,  4  Blackf. 
S66. 

Iowa. — Mayo  v.  Halley.  114  Iowa 
676,  100  NW  629. 

N.  J. — De  Bevolse  v.  H.,  etc,  Co., 
«7  N.  J.  Eq.  472.  68  A  9l"  v 

Or. — Kaston  v.  Paxton,  -46  Or.  308, 
80  P  209.  114  AmSR  871. 

Fa.~Holland  v.  Hallahan.  211  Pa. 
S28.  60  A  736. 

W.  Va.— White  v.  Cook,  61  W.  Va. 
SOI.  41  SB  410,  90  AmSR  T76.  67  LRA 
417. 

See  Title  Ouaranty,  eta.  Co.  v.  .Altna 
Indemn.  Co.,  167  Uloh.  636.  188  NW 
51S. 

10;  XT.  S. — McMullen  Lumber  Co.  v. 
Strother.  136  9^  295,  69  CCA  438. 

Ala.— -Phalln  v.  Dearman,  61  S  941 ; 
Beggs  v.  Edison  Electric  Ilium.  Co., 
•6  Ala.  29S,  11  8  381,  38  AmSR  94. 

Ark. — Rogers  v.  Tamell,  61  Ark. 
198,  10  8W  022. 

111. — ^Bracken  v.  Kennedy.  4  III.  668 ; 
Forater  v.  Webster  Mfg.  Co.,  108  lU. 

Indl — Cummliu  v.  Whiter  4  Blackf. 
«»«■ 

Iowa.— White  v.  Hampton,  10  Iowa 
288.  "—u-"™. 

Ky. — Power  v.  Reeder  8  Dana  6. 

Has8.-:--Braman  v.  FOsa.  304  Hasa 
404,  90'KEl  563. 

Mich. — Ehtcelaior  Wrapper  Co.  v. 
Tund,  142  NW  S68. 

N.  J.— Woolley  v.  Osborne,  89  N.  J. 
Bq.  64. 

N.  Y.— Wilson  V.  Mallett,  6  N.  T. 
Super.  112 ;  Hawley  v.  Cramer,  4  Cow. 
?lf;  JClng  v.  Baldwin,  17  Johna  384, 
8  AmD  416 ;  Rathbonfe  v.  Warren,  10 
Johns,  687  ;  Post  v.  Klmberly,  9  Johns, 
470 ;  Armstrong  T.  Gnehrfst,  2  Johna 
Cas.  424  :  Ludlow  v.  Slmond,  2  Cal. 
Cas.  1.  2  AmD  291 ;  Porter  v.  Spencer, 
2  Johns.  Ch.  169. 

Pa.— StUxer  v.  Fonder,  214  Pa.  117, 
08  A  421 ;  Oloninger  v.  Haxard,  42  Pa. 
«»0. 


Va.— Hickman  v.  Stout,  2  Leigh  (29 
Va.)  6. 

W.  Va.— Petty  v.  Fogle,  16  W.  Va. 
497  ;  Lafever  v.  Billmyer,  6  W.  Va. 
33. 

Eng. — Courteney  v.  Godschall,  9  Ves. 
Jr.  473,  32  Reprint  686;  Dinwiddle  v. 
Bailey,  6  Ves.  Jr.  136,  31  Reprint  979. 

[a]  Bale  oriUcbad^In  Fluker  v. 
Taylor,  3  Drew.  183,  192,  61  Reprint 
873,  however,  the  court  said  that  It  Is 
"dangerous  to  say  the  equity  depends 
on  mutual  receipts  and  payments ;  the 
equity  must  depend.  In  each  case,  on 
the  nature  of  the  account;  It  depends 
on  this,  whether  the  account  is  In  Its 
own  nature,  not  merely  from  number 
of  itenis,  but  from  Its  nature,  so  com- 
plicated that  this  Court  will  say  sudi 
an  account  cannot  be  taken  in  a  Court 
of  law."  To  same  effect  State  v. 
Churchill,  48  Ark.  420.8  8W  862,  800. 

II.  Cummlna  v.  White,  4  Blackf. 
(Ind.)  866. 

ta.  Phalln  v.  Dearman,  (Ala.)  01 

S  941. 

13.  Phalln  V.  Dearman,  (Ala.)  61 

5  941. 

14.  U.  S.— Klrby  v.  Lake  Shore, 
etc.,  R.  Co..  120  U.  S.  130,  7  SCt  430, 
30  L.  ed.  669:  London  Guarantee,  etc., 
Co.  V.  Bell  Tel.  Co.,  171  Fed.  278; 
Balfour  v.  San  Joaquin  Valley  Bank, 
166  Fed.  500 ;  McMullen  Lumber  Co. 
v.  Strother,  136  Fed.  295,  69  CCA  483  ; 
Fechteler  v.  Palm,  133  Fed.  462,  66 
CCA  836  ;  Fenno  v.  Primrose,  X16  Fed. 
49 :  Dunn  v.  Brinkley  Car  Works,  etc., 
Co..  60  Fed.  382,  13  CCA  529;  Cross- 
ley  V.  New  Orleans,  20  Fed.  86Y ; 
Pacific  R.  Co.  v.  Atlantic,  etc.,  R  Co., 
20  Fed.  277;  Oaines  v.  New  Orleans, 
17  Fed.  16,  4  Woods  213  [rev  on 
other  grounds  131  V.  3.  191,  9  SCt 
746,  38  L.  ed.  99]  ;  Mitchell  v.  Great 
Works  Milling,  etc,  Co.,  17  F,  Caa 
No.  9,662,  3  Story  648. 

Ala. — Attalla  Mm.,  etc.,  Co.  v,  Win- 
chester, 102  Ala.  184,  14  S  666  ;  Dal- 
las County  V.  Timberlake,  64  Ala.  403 ; 
Knotts  V.  Tarver,  8  Ala.  743  ;  Kirk- 
man  V.  Vanlier,  7  Ala.  217.  See  also 
Crlchton  v.  Hoyles,  67  S  696. 

Ark.— Harris  v.  Remmel,  83  Ark.  1, 
103  SW  716 ;  Charleaworth  v.  Whitlow, 
74  Ark.  377.  86  SW  423 ;  McClintock  v. 
Thweatt,  71  Ark.  323,  78  SW  1093 : 
Rogers  V.  Tamell,  51  Ark.  198,  10  8W 
622;  Dennis  v.  Tomlinson,  49  Ark.  668. 

6  SW  11 :  State  v.  Turner,  49  Ark.  81 1, 
6  SW  80ij  State  v.  Churchill,  48  Ark. 
426,  2  SW  362.  880;  Trapnall  v.  Hill. 
81  Arlc.  246  ;  Witter  v.  Amett.  8  Ark.  67. 

Cal. — San  Pedro  Lumber  Ca  v.  Rey- 
nolds, 111  CaL  688,  44  P  209. 

Conn. — Norwich,  etc.,  R  Co,  v. 
Storey,  17  Conn.  284. 

Del. — Farmers',  etc.,  Bank  v.  Polk, 

1  Del.  Ch.  167. 

Oa  — Reld  v.  Wilson,  108  Ga.  424, 
84  SE  608. 

Hawaii. — McKibbIa  v.  Spencer,  8 
Hawaii  674. 

III.  — Miller  V.  Russell,  224  HI.  68, 
79  NE  434  ;  Crown  Coal,  etc.  Co.  v. 
Thomas,  177  111.  634,  62  NR  1042  [aff 
73  111.  A.  679];  Oleason.  etc.,  Mfg. 
Co.  V.  Hoffman,  168  III.  26,  48  NB  143 
[aff  68  III.  A  2941;  Craig  v.  McKln- 
ney,  72  III.  806;  Fxirstsr  v,  Webster 
Mfg.  Co.,  108  m.  A  41 :  Bue!  v.  Sels, 
6  ni.  A  116  [aff  106  III.  122]  ;  Stur- 
geon V.  Burrall,  1  111.  A.  637. 

Ind. — Cummins  v.  White,  4  Blackf. 
866:  Peck  t.  Braman.  1  Blackf.  644, 

2  Blackf.  141. 


Iowa. — Burt  v.  Harrah,  66  Iowa  643, 
22  NW  910. 

Ky. — Manion  v.  Manlon,  120  Ky.  1. 
86  SW  197,  27  KyL  400:  Robert 
Mitchell  Furniture  Co.  v.  Monarch,  39 
SW  823,  19  KyL  339.  But  see  Cin- 
cinnati Southern  R  Co.  v.  Oununings, 
6  KyL  443. 

Mass. — Noble  v.  Joseph  Burnett  Co., 
2<R  Mass.  75,  94  NE  289  :  Badger  v. 
McNamara,  123  Masa  117;  Massa- 
chusetts Oen.  Hospital  v.  State  Mut. 
L.  Assur.  Co.,  4  Gfray  227.  ' 

Mich. — Blodgett  v.  Foster,  114  Mlcb. 
688,  72  HW  1000,  68  AmSR  604. 

Miss.— Watt  V.  Conger,  21  Miss.  412. 

N.  J. — ^Woolley  v.  Ostxme^  39  N.  J. 
Bq,  54  ;  Ely  v.  Crane,  87  N.  .J.  Bq. 
167  [rev  37  N.  J.  Bo,  564] ;  Jewett  v. 
Bowman.  29  N.  J.  Eq.  174;  Sejrmour 
V.  Long  Dock  Ca,  20  N.  J.  Eq.  S96; 
Brown  v.  Bdsall.  9  N.  J.  Bq.  260. 

N.  T. — Parker  v.  Pallman,  SO  AppL 
Dlv.  208,  66  NTS  784 :  Chase  v.  Knief- 
erbocker  Phosphate  Co..  83  App.  Dlv. 
400,  62  NTS  220:  SChuets  v.  Oerman- 
American  Real  Est.  Co.,  21  App.  Dlv. 
188.  47  NTS  600 ;  Myers  v.  Bolton.  89 
Hun  842,  35  NTS  577;  Wilson  v. 
Mallett.  6  N.  T.  Super.  112. 

Oh. — Johnson  v.  Wallace,  7  Ohi  Pt 
II  62 :  Roots  V.  Nye,  3  Handy  229,  12 
Oh.  Dec.  (Reprint)  417;  Stanley  v. 
Cincinnati,  1  Cinc.  Super.  69. 

Pa.— HoUand  v.  Hallahan.  211  Pa. 
228,  60  A  786  ;  Tully  v.  Felton,  177 
Pa,  844,  36  A  285:  Warner ,t.  McMuI- 
Hn,  131  Pa.  870,  18  A  1056;  OH  Well 
Packer  Co.'s  App.,  128  Pa.  421,  18  A 
348;  Christy's  App.,  98  Pa.  157;  Rus- 
seU  V.  Miller,  64  Pa.  164 :  Glonlnger  v. 
Hasard,  42  Pa.  889  ;  Gandolfo  v.  Hood. 
Pearson   269  ;  U.   S.  Bknk  v.  Biddle, 

2  Pars.  Eq.  Caa  31;  Battln  v.  Martin. 
10  LancLRev  209. 

R  I.— Murohy  v.  Eddy.  19  R  I.  41, 

81  A  436  ;  McCulla  v.  Beadleston,  17 
R  L  20,  20  A  11. 

S.  C. — Devereuz  v.  McCrady,  46  8. 
C.  138,  24  SE'77;  Taylor  v.  Smith, 

3  8.  C.  L.  230:  Kerr  v.  Camden  Steam- 
boat Co.,  16  S.  C.  Eq.  189. 

Uenn. — ^Taylor  v.  Tompkins,  2  Helsk. 
89 ;  Hay  V.  Marshall,  3  Humphr.  623 ; 
Stothart  v.  Burnet,  Cooke  417. 

Va. — Wilson  v.  Miller,  104  Va.  446, 
61  SE  837 ;  Johnson  v.  Roanoke  Land, 
etc..  Co.,  82  Va.  284 ;  Penn  v.  Ingles. 

82  Va.  66 ;  Hickman  v.  Stout,  3  Leigh 
(29  Va.)  6;  Hunter  v.  Spotswood,  1 
Wash.    (1  Va.)  146. 

_Wash;— Llndley  v.  McGlauflln..  67 
Wash  681,  107  P  866. 

W.  Va, — Qrafton  v.  Reed,  26  W.  Va. 
437;  Petty  v.  Fosle,  16  W.  Va.  497: 
Lafever  v.  Billmyer,  6  W.  Va.  38. 

Eng.— Kimberly  v.  Dick.  U  R.  IS 
Eq.  1 ;  Bliss  v.  Smith,  84  Beav.  SOS, 
66  Reprint  732 ;  Foley  v.  HML  8  H.  L. 
Caa  28,  9  Reprint  1003;  Tafl  Vale  R 
Co.  v.  Nixon,  1  H.  L.  Cas.  HI,  8 
Reprint  696,  1  ERC  406  ;  Croskey  v. 
Buropean,  etc..  Steam  Shipping  Co.,  1 
Johns.  A  H.  108,  70  Reprint  682 ; 
Dabbs  V.  Nugent,  II  Jur.  N.  a  942; 
Hill  V.  South  Staffordshire  R  Co..  11 
Jur.  N.  8.  192 ;  Edwards-Wood  v. 
Baldwin,  9  Jur.  N.  S.  1280;  Macin- 
tosh V.  Great  Western  R  Co.,  24  L.  J. 
Ch.  469 ;  South  Eastern  R  Co.  v. 
Brogden,  8  Macn.  ft  O.  8.  49  ESugiCh 
6,  42  Reprint  168  ;  O'Connor  v.  Spalartit, 
1  Sch.  A  Lef.  306 ;  Dolphin  V.  sfiurnaB, 
Show.  P.  C.  17,  1  Reprint  12;  BowIm 
V.  Orr,  IT.  A  C.  Bxch.  464. 

[a]  ,  IM  Mww  York  under  Coda  Civ. 
Proc.  II  1018.^18,  authodibf  refar- 
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pfrtiea.^  In  order  that  a  court  of  equity  may  assume 
jorisdietion  on  the  ground  of  oomplexity  of  ac- 
eounts,  it  is  not  essential  that  the  accounts 
should  be  mutual,  that  is,  consist  of  items  on 
both  sides,^'  provided  that  they  have  become  so 
complicated  as  to  embarrass  the  remedy  at  law." 
This  rule  is  applied  where  the  account  is  made  up 
of  many  items  for  and  against  each  party,^^  or 
the  items  are  numerous  and  extend  over  a  long 
period  of  time.^^  It  has  been  held,  however,  that 
the  mere  fact  that  the  accounts  in  issue  are  com- 
plicated does  not  in  all  cases  require  the  eourt 
to  take  jurisdiction,^  and  the  quwtion  whether  the 
court  will  assume  jurisdiction  is  a  matter  largely 
within  its  discretion.^'  In  some  jurisdictions  statutes 
have  been  enacted  expressly  conferring  jurisdiction 
apon  courts  of  equity  aa  regards  accounts  which 
cannot  be  conveniently  or  properly  adjusted  in 
actions  at  law,?^  and  under  such  provisions  the  test 
of  jurisdiction  is  not  whether  an  action  at  law  can 
be  maintained  by  complainant  on  his  acconnt,  but 
whether  by  means  of  such  action  the  account  can 
be  conveniently  and  properly  adjusted  and  settled.^* 
In  other  jnrisdictions  remedial  statutes  have  been 


tacB  In  trials  at  law,'  where  Umg 
accounts  are  to  be  examined,  an  ac- 
counting may.  In  an  action  to  recover 
money,  be  had  mereljr  to  determine 
the  amount  Clements  v.  W.  8.  Cooper 
Ca.  XS6  NTS  98, 

15.  Llndley  v.  McOlauflin,  67  Wash. 
581,  107  P  S£6. 

19.  XT.  S. — McMuUen  Lumber  Co.  v. 
Strother,  ISe' Fed.  296.  69  CCA  433. 

Ark. — State  v.  Churchill,  ii  Ark. 
426.   3  SW  962,  880. 

IIL — Qleason,  etc..  Mfg.  Co.  v.  Hoff- 
man, 168  111.  36,  48  NB  143;  Taylor  v. 
Bcott,  178  HI.  A.  487  ;  Forster  v.  Web- 
ster -Utg.  Co.,  108  111.  A.  41. 

Mich. — Blodgett  v.  FoBter.  114  Mich. 
C88.  72  NW  1000,  68  AmSR  604. 

Pa. — Holland  v.  Hallahan,  211  Pa. 
223.  60  A  736. 

R.  I.— UcCulla  V.  Beadleaton,  IT  H. 
I.  20,   20  A  11. 

S.  C. — Kerr  v.  Camden  Steamboat 
Co.,  15  8.  p.  Eq.  189. 

Tenn. — Taylor  v.  Tompkine,  2  Helsk, 
89. 

S^«. — Padwlck  V.  Hurst,  18  Beav. 
675,  62  Reprint  226 ;  Hemlngs  v.  Pugh, 
4  GUford  466,  66  Reprint  78S ;  Tail 
Vale  R.  Co.  v.  Nixon,  1  H.  L..  Cas. 
111.  9  Reprint  696,  1  ERC  406 ;  Cooke 
T.  Betham,  4  Jur.  967. 

17.  U.  a. — Balfour  v.  San  Joaquin 
Valley  Bank,  166  Fed.  600 ;  McMuiIen 
Lumber  Co.  v.  Strother.  136  Fed.  296, 
69  CCA  438  ;  Alexander  v.  Mason,  125 
Fed.  B30:  Fenno  v.  Primrose.  116  Fed. 
49 ;  Qunn  v.  Brinktey  Car  Works,  etc., 
Co.,  66  Fed.  382.  13  CCA  529  :  Crosa- 
ley  V.  New  Orleans,  20  Fed.  862 ;  Pa- 
dnc  R.  Co.  v.  Atlantic,  etc.,  R.  Co., 
20  Fed.  277  ;  Qalnes  v.  New  Orleans, 
17  Fed.  16,  4  Woods  213  [rev  on  other 
croundB  131  U.  S.  191.  9  SCt  746,  33 
II  ed.  99]  ;  Mitchell  v.  Great  Works 
MilliDK,  etc.,  Co„  17  r.  Cas.  No.  9,««2. 
3  Story  648. 

Ala. — Klrkman  v.  Vanller,  7  Ala. 
217. 

Ark. — Charlesworth  v.  Whitlow,  74 
Ark.  ST7.  86  SW  423  ;  Lawrence  v. 
Ellsworth,  41  Ark.  603. 

DeL — Farmers',  etc.,  Bank  v.  Polk, 
1  DeL  Ch.  167. 

HI. — aieasoo,  etc.,  Mfg.  Co.  v.  Hoff- 
man, 16S  ni.  25,  48  NE  14S ;  Crown 
CoaL  etc..  Co.  v.  Thomas.  73  III.  A. 
679VafC  177  HI.  634,  63  NE  1042]. 

Ind. — Cummins  v.  White,  4  Blackf. 
366. 

Iowa. — Burt  v.  Harrah,  65  Towa 
•43,  22  NW  910 :  Blair  Town  Lot,  etc. 
Co.  V.  Walker.  60  Iowa  376. 

Ky, — Manlon  v.  Manton,  120  Ky,  1, 
16  SW  197,  27  KyL  400. 

Uasa — LoveJoy  v.  Bailey,  214  Mass. 
134.  101  NE  68  :  Badger  v.  McNamara, 
121  Hasa.  117. 


enacted  for  the  better  examination  of  complicated 
accounts  at  laW;,  and  such  fact  should  be  considered 
in  determining '  whether  a  court  of  equity  should 
decree  an  accounting  solely  on  the  ground  that  the 
accounts  are  complicated,  although  such  statutes  do 
not  take  away  the  jurisdiction,  of  equity  in  cases  of 
complicated  accounts.'* 

64]  b.  What  Oonstitntes  Hntuality  and  Com- 
pleid^  of  Accounts — (1)  In  Oeneral.  The  jurisdic- 
tion in  the  case  of  complicated  accounts  is  based' 
upon  the  inadequacy  of  the  legal  remedy,  as  where 
there  is  an  embarrassment  in  making  proof,  the 
necessity  for  a  discovery,  or  the  production  of  books 
and  papers,**  or  where  it  would  be  difGeult,  if  not 
impossible,  for  a  jury  to  unravel  the  numerous 
transactions  involved,  and  justice  could  not  be  done 
except  by  employing  the  methods  of  investigation 
peculiar  to  courts  of  equity."*  This  would  seem  to 
be  the  true  foundation  and  spirit  of  the  rule,  for 
while  the  cases  lay  it  down  in  general  terms  that 
mere  complication  of  accounts  confera  jurisdiction" 
and  there  need  be  no  necessity  for  a  discovery,'' 
or  an  entire  absence  of  l^al  remedy,*'  the  com- 
plexity, if  the  accoonts  are  not  mutual,  or  if  the 

W.  Va.— Orafton  v.  Reed,  26  W.  Va. 

437. 

.  Eng. — Bliss  V.  Smith,  34  Beav.  508, 
^6  Reprint  732  ;  Phillips  v.  PfallUpsw 
9  Hare  471,  41  EngCh  471,  68  Reprint 
596 ;  North-Eastem  R.  Co.  y.  Martin, 
2  PhU.  768,  22  EngCh  758,  41  Reprint 
1136. 

Sa.  See  statutes  of  the  several 
Jitates.  And  bm  Pierce  v.  Equitable 
Assur.  Soc,  145  Mass.  66,  12  NE  S58, 
1  AmSR  433 ;  New  Haven  Horse  Nail 
Co.  v.  Linden  Springs  Co.,  142  Masa 
349,  7  NE  773  ;  Dole  v.  Wooldredge, 
136  Mass.  140:  Hallett  v.  Cumston,  110 
Mass.  32;  Smith  v.  Mutual  L.  Ins.  Co., 
14  Allen  (Mass.)  336;  Massachusetts 
Gen.  Hospital  v.  State  Mut.  L.  Assur. 
Co.,  4  Gray  (Mass.)  227  ;  Locke  v. 
Bennett,  7  Cush.  (Mass.)  446  ;  Bart- 
lett  v.  Parks,  1  Cush.  (Mass.)  82. 

33.  HaMett  v.  (Tumston.  110  Mass. 
33. 

[al    Cases  .la  federal  oonrts^It 

has  been  held  that  such  statutes  do 
not  extend  the  Jurisdiction  of  thp 
equity  side  of  the  federal  courts  even 
as  regards  cases  removed  from  the 
state  court.  Htmton  v.  Equitable  L. 
Assur.  Co.,  46  Fed.  661. 
84.  See  Infra  t.  78. 
SB.  Reld  V.  Wilson,  109  Ga.  424, 
34  SE  608  ;  McLaren  v.  Steapp,  1  Ga. 
376 ;  Handley  v.  Fltshugh,  1  A.  K. 
Marsh.  (Ky.)  24;  Stltzer  v.  Fonder, 
214  Pa.  117,  63  A  421 ;  U.  8.  Bank  v. 

Slddle,  2  Pars.  Eq.  Cas.   (PaO  31; 
tylor  V.  Tompkins,  2  Helsk.  (Tenh.) 
89. 

IMaooTexy  aa  oonfazxlBff  jnriadlo- 
tlon  where  aoaoonta  are  mat  mutnal 

see  ETupra  %  62. 

Se.  Kirby  v.  Lake  Shore,  etc.,  R. 
Co..  120  U.  S.  130,  7  SCt  430,  80  L.  ed. 
569 ;  Balfour  v.  San  Joaquin  Valley 
Bank,  166  Fed.  600;  Colonial,  etc., 
Mortg.  Co.  v.  Hutchinson  Mortg.  Co., 
44  Fed.  219;  Channon  v.  Stewart,  103 
111.  541:  Buel  v.  Selz,  5  111.  A.  116 
[aff  106  III.  1221 :  Harrington  v. 
Churchward,  6  Jur.  N.  S.  576. 

ar.  Bradly  v.  Jennings,  201  Pa.  478, 
51  A  S43.    And  see  supra  S  63. 

[a]  OaMs  ooBStroMl^In  Uhlman 
V.  New  York  I*  Ina  Co.,  109  N.  T. 
431,  17  NE  868,  4  AmSR  488,  It  was 
sala  that  ^lle  there  were  many  eases 
In  which  the  statement  had  been  made 
as  Indicated  In  the  text.  In  most  of 
them  It  would  seem  that  there  were 
added  other  grounds  which  made  It 
proper  for  equity  to  assmne  jurlsdlff- 

08.  Devereux  v,  McCrady,  46  8.  C. 
183.  24  SB  77  :  Kerr  v.  Camden  Steam- 
boat Ca,  16  8.  C.  Fq.  189. 

Crown  Coal,  etc..  Co.  v.  Thoma*, 


Mich.— Blodgett  Fbsten  114 

Mich.  eSS^SNW  lOOO,  68  AmSR  604. 

MlBS.— Watt  v.  CoiiLgar,  21  MIsa  412, 

N.  C— ^7ones  v.  Bulbed  17  N.  C.  868. 

Fa. — Crennell  v.  Fulton,  241  Fa. 
672,  88  A  788 ;  Christy's  App.,  92  Pa 
167;  Baugher  v.  Conn..  1  Pa,  Co.  184. 

S.  C— Devereux  v.  MoCrady,  46  S. 
C.  133,  24  SE  77;  Taylor  v.  Smith, 
3  S.  C.  L.  280. 

Tenn. — Taylor  v.  Tompkins,  2  Helsk. 
89 :  Hay  v.  Marshall,  3  Humphr.  623  ; 
Stothart  v.   Burnet,  Cooke  417. 

Va. — Hickman  v.  Stout,  2  Leigh  (29 
Va.)  6. 

W,  Va. — Lafever  v.  Blllmyer,  6  W. 
Va.  S3. 

Eng. — Klmberley  v,  Dick.  L.  R.  18 
Eki.  1 :  Watford,  etc.,  R.  Co.  v.  Lon- 
don, etc.,  R.  Co.,  L.  R.  8  Kq.  231  ; 
Dabbs  V.  Nugent.  II  Jur.  N.  S.  943; 
O'Connor  v.  Spaight,  1  Sch.  &  Lef. 
306 ;  Kennington  v.  Houghton,  3  T.  & 
Coll.  620,  21  EngCb  620,  63  Reprint  278. 
See  however  Watford,  etc,  R.  Co. 
v.  London,  etc..  R.  Co.,  L.  R.  8  Eq. 
231. 

18.  U.  S.— U.  S.  v.  Harsha,  188 
Fed.  769 ;  Oalnes  v.  New  Orleans,  17 
Fed.  16. 

Ala.— Klrkman  v.  Vanller,   7  Ala. 

217. 

Ark. — Harris  v.  Remmel,  88  Ark.  1, 

102   SW  716. 

Ky.~Manion  v.  Manion,  120  Ky.  1, 
86  SW  197,  27  KyL  400. 

N.  C— McLln  V.  McNamara.  22  N. 
C  82. 

S.  C. — Devereux  v.  McCrady,  46  S. 
C.  133,  24  SE  77. 

Va.— Hickman  v.  Stout,  2  Leigh  (29 
Va.)  6. 

19.  V.  S.—V.  S.  V.  Harsh^  188 
Fed.  769 ;  Fenno  v.  Primrose.  116  Fed. 
49. 

Ark. — Harris  v.  Remmel,  83  Ark.  i, 
102  SW  716. 

111.— Southworth  V.  Peo.,  183  IIL  621. 
66  NE  407  [afr  85  111.  A.  289]. 

Ky. — Covington  v.  Limerick,  40  SW 
264.  19  KyL  830. 

Miss. — ^Watt  V.  Conger.  21  Miss.  412. 

N.  J. — Woolley  v.  Osbome,  89  S.  J. 
Eq.  64. 

S.  C— Price  V.  MIddleton.  76  S.  C. 
105,  116,  66  SE  166  [cit  Cyc]  ;  Taylor 
V.  Smith.  3  S.  C.  L.  230. 

Tenn. — Hay  v.  Marshall,  8  Humphr. 
623. 

SO.    See  Infra  S  78. 

ai.  111. — Forster  v.  Webster  Mfg. 
Co..  108  111.  A.  41. 

N.  J. — Jewett  V.  Bowman,  29  N.  J. 
Eq.  174  ;  Seymour  v.  Long  Dock  Co., 
20  N.  J.  Eg.  396. 

N.  T.— Uhlman  v.  New  York  L:  Ins. 
Co.,  18  Daly  47  [aff  109  N.  Y.  421, 
IT  NE  SSI,  4  AmBR  48X]. 
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case  does  not  come  within  a  peculiar  class  over 
which  the  eonrt  has  undoubted  jurisdiction,  must  be 
substantial  and  materia."*  Where  these  conditions 
existf  however,  no  oth^  equitable  element  need  be 
involved,  the  jurisdietion  being  founded  upon  the 
very  necessity  of  the  case.*^  The  test  sometimes 
used  to  determine  whether  an  account  is  so  compli- 
cated that  equity  has  jurisdiction  is,  Can  a  court 
of  law  examine  the  account  with  the  care  necessary 
'to  reach  an  accurate  result  Ko  hard  and  fast  rule 
ean  be  laid  down  as  to  what  constitutes  such  a 
complexity  of  accounts  as  to  authorise  a  mart  of 
equity  to  assume  jurisdiction;  each  case  seems  to 
stand  upon  its  own  facts."  And  where  jurisdic- 
tion of  equity  is  sought  to  be  maintained  solely  on 
the*  ground  that  the  aeconnts  are  complicated,  it 
ha&been  said  that  great  complexity  should  exist,** 
and  this  is  espeeiaUy  true  where  the  items  of  ae- 
eenint  are  upon  one  aide  only."  The  fact  that 
the  aeeonnt  involves  a  great  number  of  items  does 
not  necessarily  present  a  ease  of  eomplexity  of 
account.** 

[$  65]   (2)  Kan  Katter  of  Payaunt  or  Set-Off. 

No  such  complication  of  accounts  is  shown  as  to 


justify  equitable  interference  where  the  account  con- 
sists merely  of  matters  of  charge  on  the  one  side  and 
payments  or  set-off  on  the  other,"  where  no  dis- 
covery is  necessary,  or  proper."*  This  is  upon  the 
principle  that  such  accounts  are  not  mutual  within 
the  meaning  of  the  term  when  applied  to  the  inde- 
pendent jurisdiction  of  a  court  of  equity  over  i];^utual 
accounts;**  but  it  must  be  taken  with  some  qualifica- 
tion, as  the  question  resolves  itself,  under  the 
strictest  constmction,  into  a  determination  whether 
there  is  an  adequate  remedy  at  law.^"  In  other  words, 
although  the  accounts  are  not  technically  mutual, 
yet  if  the  complication  is  such  as  to  d^inguisb  the 
transactions  from  a  debt  on  the  one  side  and  a 
set-off  on  the  oth«r,  equity  may  have  jurisdiction." 

[i  661  (8)  Accounts  on  One  Side  or  Biapleliegal 
Demand.  Where  the  accounts  are  on  one  side  only, 
or  the  claim  is  a  simple  I^;al  demand,  oonditions 
mnst  exist  which  show  the  necessity  for  the  exercise 
of  equitable  jurisdietion.  There  must  other  be 
shown  such  complication  in  the  matters  that  a  com- 
mon-law court  is  nnable  to  ferret  them  out,  or  other 
equitable  grounds  must  exist,  as  fiduciary  relations 
or  the  necessity  for  a  discovery."  Such  jurisdietion 


177  ni.  5S4,  5t  NB  104»;  Post  v.  Klm- 
berly,  9  Johna.  (N.  T.)  470. 

80.  U.  &— Alenndw  v.  Bfas<m,  125 
Fad.  8  SO. 

Ala.— Dargia  v.  HewUtt,  IIB  Ala. 
610,  22  8  128;  Attalla.  Min.,  eta,  Co. 
V.  Wlncheflter,  103  Ala.  184.  14  S  665 ; 
BeggB  V.'  EldiaoQ  Electric  Ilium.  Co., 
96  Ala.  296,  11  B  881,  88  AmSR  94. 

Conn. — Norwich,  etc.,  R.  Co.  v* 
Storey,  17  Conn.  864. 

Hawaii. — Hawaiian  Government  v. 
Brown,  6  Hawaii  760. 

Iowa. — Dea  Moinea  Sav.  Bank  v. 
CoUaac  Hotel  Co.,  88  Iowa  4,  66  NW 
67. 

Ky.— Bll^t  V.  Alexander,  4  J.  J. 
Btersh.  96. 

N.  J. — D«  Bevolae  v.  H.-.  etc^  Co., 
67  N.  J.  Bq.  472,  58  A  91 ;  Ely  v. 
Crane,  87  N.  J.  Eq.  157  [rev  on  other 
erminda  87  N.  J.  Bq.  664]. 

Bnp. — Flockton  v.  Peake,  12  Wkly: 
Rep.  464. 

31.  Ely  V.  Crane,  87  N.  J.  Eg.  167 
[rev  on  other  grounda  87  N.  J.  'BSfL 
684] ;  Seymour  v.  Long  Dock  Co.,  20 
N.  J.  Eq.  896. 

32.  Alexander  t.  Mason.  126  Fed. 
880:  Daab  v.  New  Tork  Cent.,  etc., 
R.  Co..  70  N.  J.  Eq.  489.  62  A  449  ; 
Sesrniour  v.  Long  Dock  Co.,  20  N.  J. 
Ea.  896 ;  Foley  v.  Hill,  2  H.  L.  Cas. 
28,  9  Reprint  1002 ;  Taff  Vale  R.  Co. 
V.  Nixon,  1  H.  L.  Cas.  Ill,  9  Repflnt 
696,  1  BIRC  406 ;  South  Eastern  R.  Co. 
V.  Brogden,  S  Macn.  &  G.  8,  49  EngCh 
6,  42  Reprint  168  :  O'Connor  v.  SpaiRht, 
1  Sch.  ft  Lef.  206 :  Kenntngton  t. 
Houghton,  2  T.  *  ColL  620,  21  BngCh 
€20.  62  Zteprlnt  278. 

SB.  U.  S. — McMulIen  Lumber  Co.  v. 
BtrotheiT  126  TM.  296.  <»  CCA  428 ; 
Alexander  v.  Haaon,  126  Fed.  8S0. 

HI.— Forater  v.  Webater  Mfg.  Ca, 
108  III.  A.  41. 

N.  J.— BelUngham  v.  Palmer,  64  N, 
J.  Eq.  186.  33  A  199 ;  Seymour  v.  Long 
Dock  Co.,  20  N.  J.  Eq.  396. 

W.  Va.— Grafton  v.  Reed.  26  W.  Va. 
427. 

Eng. — ^Watford,  etc.,  R.  Co,  v.  Lon- 
don, etc..  R  Co.,  L.  R,  8  Eq.  231 ; 
Fluker  v.  Taylor,  8  Drew.  183,  61  Re- 

Srlnt  873  ;  Hill  v.  South  Staffordshfre 
U  Co.,  11  Jur.  N.  8.  192 ;  Harrington 
V.  Churchward,  6  Jur.  N.  S.  676 ; 
North-Baatem  H.  Ca  v.  Martin,  2 
Phil.  768,  22  BngCh  768,  41  Reprint 
1186. 

[a]    Afl  Waa  aald  Itj  tha  court  In 

Cummins  v.  White.  4  Blacltf.  (Ind.) 
366,  369 :  "At  what  point  between 
single  mutual  Items,  and  dealings 
Bwelted  to  great  complexity,  the  right 
of  a  court  of  equity  to  take  cognisance 
of  the  matter  begina  or  ends,  has  not 
been  denoted  with  certainty,  and,  from 


the  nature  of  the  subject,  can  i&ever 
be  very  clearly  deflneH.  As  we  re- 
cede from  the  two  extremes,  and  ap- 
proach the  line  of  commencing ,  or 
terminating  Jurisdiction,  much  must 
necessarily  be  left  to  the  discretion  of 
the  chancellor ;  he  must  decide  each 
case  upon  its  own  peculiar  features." 

34.  Fowie  V.  Lawrason,  6  Pet 
<U.  S.)  496,  8  L.  ed.  204  ;  Baker  v. 
Biddle,  2  F.  Cas.  No.  764,  Baldw.  394; 
PoUak  V.  H.  B.  CUflIn  Co.,  138  Ala. 
644,  S6  S  646;  Beggs  v.  Ediaon  Elec* 
trie  Ilium.  CO..  96  Ala.  296,  11  S  381. 
38  AmSR  94;  State  v.  Bradshaw,  60 
Ala.  289 

35.  Fowle  V.  Lawrason,  6  J»et.  '(U. 
6.)  496,  8  L.  ed.  204  :  Padwlck  v. 
Stanley,  9  Hare  627,  41  BngCh  S??. 
68  Reprint  664;  PhflUp*  v.  PhlUlps. 
9  Hare  471.  41  SngCh  471,  68  Re- 
print 696. 

86.  American  Splrtta  ItUgr  Co.  v. 
Easton,  120  Fed.  «40  [rev  on  other 
grounds  129  Fed.  1004,  62  CCA  679] ; 
Pearl  v.  Naahvllle  Corp.,  10  Yerg. 
(Tenn.)  179;  Padwlck  v.  Hurst,  18 
Beav.  675.  62  Reprint  226';  Fluker  v. 
Taylor,  3  Drew.  183,  61  Reprlrit  873. 

[a]  The  faot  that  mvaj  aoocmnt 
books  of  a  party  sued  on  a  contract 
may  have  to  be  examined  before  his 
liability  can  be  determined  does  not 
of  Itself  oust  the  jurisdiction  of  a 
court  of  law.  Church  v.  Antl-Kalso- 
mlne  Co.,  118  Mich,  219,  76  NW  883. 

37.  U.  S.— Morris  v.  Whitley,  182 
Fed.  286  [rev  on  other  grounds  183 
Fed.  764,  146  CCA  246] ;  Blakeley  v. 
Blscoe,  80  F.  Caa.  No.  18,289,  Hemmt 
114. 

Ala. — ^Pollak  V.  H.  B.  Claflln  Co., 
188  Ala.  644,  86  S  646:  State  v. 
Bradahaw,  60  Ala,  239 ;  Dallas  County 
V.  Tlmberlake.  64  Ala.  402 :  Dickinson 
V.  Lewis,  84  Ala.  688 :  Crotbera  v.  Lee, 
29  Ala.  387 

Ark,— Trapnall  v.  Hill,  81  Ark.  346  ; 
McNeil  V.  Garland,  27  Ark.  343. 

111.— McCormlck  v.  Page,  96  III.  A. 
447. 

Ind. — Prenatt  v.  Runyon,  12  Ind. 
174;  Hoosler  Constr,  Co.  v,  Seattle 
Nat,  Bank.  35  Ind.  A.  270.  73  NE  1006, 
1008  Iquot  Cyc], 

M(l,— Oliver  V.  Palmer,  11  Oill  ft  J, 
426. 

Mass. — Frue  v.  Lortng,  120  Mass. 
507. 

Miss. — Kelly  V.  Weaver,  37  Miss. 
631. 

N,  J,— Nesblt  V.  St.  Patrick's  Church, 
9  N.  J,  Eq,  76. 

N.  T. — Durant  v.  Einstein,  28  N.  T. 
Super.  423  ;  Porter  v.  Spencer.  2  Johna. 
Ch.  169. 

N.  C— Haywood  v.  Hutchlna,  6B  N. 


C.  674;  McLln  v.  McNamara.  22  N.  C. 
82. 

Pa, — Bprigg  V.  Commonwealth  Title 
Ins.,  etc,  Co..  206  Pa,  548.  66  A  33; 
Passyunk  Blag,  Assoc.'s  App..  83  Fa. 
441;  Glonlnger  v.  Haaard,  42  Pa.  589; 
Ingram  v.  Sherard,  17  Serg.  &  R. 
847. 

R.  L— McCulla  T.  BeadleatoB,  17  R. 

I.  30.  20  A  11, 

Tenn. — Smith  v.  Bell,  Mart  ft  T. 
801,  17  AmD  798, 

Va. — Poage  v,  Wlllson,  2  Leigh  (29 
Va,>  490 ;  Richmond  First  Presb. 
Church  V.  Manson,  4  Rand,  (26  Va.) 
197;  Smith  v.  Marks,  8  Rand.  (23 
Va,)  449. 

W.  Va.— Petty  v.  Fogle,  16  W,  Va. 
497 ;  Lafever  v.  Blllmyer,  6  W.  Va. 
38. 

Eng. — Padwlck  v.  Hurst,  18  Beav. 
575,  52  Reprint  226  ;  Smith  v.  X,eveaux, 
2  De  Q,  J,  ft  S.  1,  67  EngCh  1,  46 
Reprint  274,  1  ERC  419;  Moaes  v. 
Lewis,  12  Price  602 ;  Dinwiddle  v. 
Bailey,  6  Ves.  Jr.  186.  81  Reprint  979 ; 
King  V.  RoBsett,  2'Y.^  J.  88. 

[a]  *Vo  oonstttata  a  mat  of  nm- 
tual  aeoonnta,  there  must  have  been 
a  course  of  reciprocal  or  alternate 
dealing;  but  where  there  Is  nothing  on 
one  side  but  payments,  that  Is  not 
sufficient"  Per  Durfee,  C.  J.,  In  Mo- 
Culla  V.  Beadleston,  17  R.  L  20.  26. 
20  A  11. 

38.    See  Infra  I  66, 

38.  Fowle  V,  Lawrason,  6  Pet.  (TT. 
S.)  495,  8  L,  ed.  204  ;  Hoosler  Constr. 
Co.  V,  Seattle  Nat  Bank.  36  Ind,  A. 
270.  78  NE  1006,  1008  Fquot  Cyc] ; 
Nash  V.  Burchard,  87  Mich.  86.  49 
NW  492  ;  Phillips  v.  Phillips.  9  Hare 
471.  41  EngCh  471,  68  Reprint  696. 

40.  Kerr  v.  Camden  Steamboat  Co., 
16  S.  C.  Eq.  189;  Phillips  v.  Philltpfl. 
9  Hare  471.  41  EngCh  471,  68  Re- 
print 696 ;  Taff  Vale  R,  Co.  v,  Nixon. 
1  H.  L.  Cas.  111.  9  Reprint  695,  1 
ERC  400. 

41.  Blakeley  v.  Blscoe,  80  F,  Caa. 
No.  18.239,  Hempat  114:  State  v. 
Churchill,  48  Ark.  428.  8  8W  862,  880 
(where  It  is  stated  that  it  ta  safe  to 
say  that  In  all  cases  where  mutuality 
of  accounts  Is  claimed  to  be  the  baMs 
of  equitable  Jurisdiction,  mutuality  is 
only  an  essential  element  fn  this,  that 
It  Indicates  Intrlcacv  and  complica- 
tion) ;  Trapnall  v  Hill,  SI  Ark.  StS: 
Porter  v.  Spencer.  2  Johns.  Ch.  (N. 
T.)  169, 

[a]    A  series  of  oonslgninsnts  on 

the  one  side  and  payments  on  tha 
other  Is  held  to  constitute  such  an 
.account  as  may  be  settled  In  equity. 
McLIn  V.  McNamara,  22  N.  C.  82. 
4S.   U.  a— Fnmcb  V.  Hav,  22  WsH 
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urill  not  be  assumed  where  the  amount  of  recovery 
to  whieh  the  party  is  entitled  is  ascertained  and 
admitted  by  both  parties,*'  or  where  an  exact  som 
ig  claimed  and  defendant  admits  it  less  certain  un- 
liquidated damages.^  And  equity  will  not  assume 
jnrisdietion  upon  the  ground  of  account  where  the 
case  presents  merely  a  legal  claim  for  damages*' 
unless  other  and  equitable  relief  is  necessary,  aa  an 
injunction,^  or  plaintiff  is  for  other  reasons  entitled 
to  equitable  interference,  althon^^  an  action  m^ht 
also  lie.*'  But  where  the  relation  of  the  parties  is 
of  a  nature  to  invoke  equitable  jurisdiction,  the 
fact  that  defendant  admits  liability  iu  his  answer, 
to  the  amount  of  the  items  constituting  the  account 
as  set  forth  by  plaintiff  will  not  defeat  the  jurisdic- 
tion.*' 

[$  67]  (4)  OomplicatioQ  InTolTing  Different  Fer- 
nnu.   Where  different  persons  are  involved  in  the 


accountii^  so  that  the  remedy  at  law  would  not 
be  adequate  by  a  s^wrate  action  cm  behalf  of  eadi 
of  such  persons,**  or  the  settlement  involves  a  com- 
plicated account  between  different  persons  whose 
interests  are  so  interwoven  that  complete  justice 
cannot  be  done  without  having  all  of  them  before  the 
court,"  or  where  proportionate  liability  of  dif- 
ferent parties  is  sought  to  be  enforced,  whieh  can 
be  determined  only  by  an  accounting,"  a  suit  in 
equity  is  proper. 

68]  7.  Fiduciary  Bdatloiii.  Courts  of  equity 
have  jurisdiction  over  all  trusts  for  the  purpose  of 
compelling  an  accounting,  and  the  existence  of  any 
confidential  or  fiduciary  relation  is  sufficient  to  in- 
voke such  jurisdiction  whenever  the  duty  arising 
out  of  such  relation  rests  upon  one  of  the  parties  to 
render  an  account  to  the  other."  This  rule  is  not 
restricted  merely  to  express  trustees,  but  applies 


231,  12  Ll  ed.  199 ;  Morris  v.  Whltler, 
lit  Fed.  288  [rev  on  other  btouhcis 
183  Fed.  764,  106  CCA  20<].  See 
American  Spirits  Mfg.  Co.  v.  X^ton. 
120  Fed.  440  [rev  12^  Fed.  1004]. 

Ala.— Hiilaey  T.  Walker  Connty,  147 
Ala.  501.  40  S  211 ;  J<diiisoa  v.  Nation- 
al Bids.,  etc..  Assoc.,  125  Ala.  4S6,  28 
S  2.  22  AmSR  2B7 ;  Dairln  v.  HewHtt. 
lis  Ala.  610.  22  S  128;  B^gga  v.  Bdl- 
soQ  Electric  lUum.  Co.,  08  Ala.  206, 
11  8  381,  28  AmSR  84;  Teeumseh 
IroB  Co.  V.  Camp,  93  Ala.  672,  0  8 
343:  Avery  v.  Ware,  68  Ala.  476; 
Dallas  County  v.  Timberlake,  64  Ala. 
403;  Crothers  v.  Lee.  29  Ala.  837  ; 
my  V.  Lewis.  22  Ala.  646  ;  Cullum  v. 
Bloodgood,  15  Ala.  34 ;  Knotts  v.  Tar- 
Ter,  8  Ala.  743. 

Ark.— Arkadelphla  Milling  Co.  v. 
Bsrker,  159  SW  208. 

Conn. — Berlin  v.  New-Britain,  9 
Conn.  175. 

IU. — Fuller  y.  John  8.  Davis'  Sons 
Co..  184  111.  506,  66  NB  791 :  Clinton 
County  V.  Schuster,  82  111.  137 ;  Logan 
y.  Lucas,  69  IU.  287;  Forater  v.  Web- 
tttr  Mfg.  Co.,  108  111.  A.  41 ;  McCor- 
nlck  V.  Paige,  9S  IU.  A  447. 

Ind. — Cummins  v.  White,  4  Blackf. 
3S6. 

Iowa. — Des  Moires  Sav.  Bank  v. 
Colfax  Hotel  Co.,  88  Iowa  4.  66  NW 
*i ;  Gamers  v.  Peppers,  76  Iowa  621, 
41  NW  205  ;  Upton  v.  Paxton,  72 
Iowa  295,  33  NW  778. 

Me.— Carter  Bailey,  64  Me.  458, 
18  AmB  273. 

Masa — Brown  v.  Corey,  181  Haas. 
189,  77  NB  838 ;  Walker  v.  Brooks,  125 
"SlBza.  241 ;  Badger  v.  McNamara,  128 
Maaa.  117 ;  Fme  v.  I<or)ng,  120  Mass. 
567. 

Mlas. — Fulton  v.  Woodman,  40  MIsa. 
892. 

N.  H. — Walker  v.  Cheever,  26  N.  H. 
339. 

N.  J. — De  Bevolse  v.  H,.  etc.,  Co., 
«7  N.  J.  Eq.  472.  68  A  91  ;  Rutherford 
V.  Alyea:  64  N.  J.  Eq.  411,  34  A  1078 ; 
Olds  V.  Regan.  (Ch.)  32  A  827;  Nes- 
hlt  V.  8L  Patrick's  Church.  9  N.  J.  Eq. 
71. 

K  M.— Lewis  V.  Bacd,  6  N.  M.  289. 
21  P  343. 

X.  T.— T>yckman  v.  Vallente,  42  N. 
T.  549  ;  Lynch  v.  Wlllard,  6  Johns. 
Ch.  342:  Porter  v.  Spencer,  X  Johns. 

Ch.  169. 

Or. — Duclos  V.  Walton,  21  Or.  828, 
18  P  1. 

Pa. — Safe  Deposit,  etc.,  Co.  v.  Me- 
tiaflTey,  227  Pa.  48,  76  A  862 ;  Graham 
V.  CummlnRS,  208  Pa.  516,  67  A  943; 
SpripR  V,  Commonwealth  Title  Ins., 
«c.,  Co..  206  Pa.  548,  56  A  33  ;  Win- 
ton  Coal  Co.  V.  Pancoast  Coal  Co., 
no  Pa.  437,  33  A  110 ;  Paton  v.  Clark, 
158  Pa.  49.  27  A  118 ;  Plttsburfjh,  etc., 
R.  Co.'s  App.,  99  Pa.  177;  Grubh's 
App.,  90  Pa.  228  ;  Pasayunk  BIdg. 
A»W!.'s  App.,  83  Pa.  441 ;  Glonlnser 
V.  Hanrd,  42  Pa.  388 :  Shollenbertcer's 
App.,  21  Pa.  327 ;  McGowln  v.  Rem- 
Ington,  12  Pa.  66.  51  AmD  684; 
Uktber's  App^  1  Fa.  Caa.  46,  1  A 


631 ;  U.  8.  Bank  v.  Blddle,  2  Para.  Sq. 
Cas.  81 ;  Long  v.  Cochran,  9  Phlla. 
267.  But  see  Holland  V.  Hallahan, 
211  Pa.  223,  80  A  786  ;  Bradley  v. 
Jennings,  201  Fa.  473,  61  A  843  ; 
Bougher  v.  Conn,  17  Phlla,  81. 

S.  C — Latham  v.  Harby,  60  8.  C. 
428.  27  SE  862;  Nix  v.  Harley,  24  S 
C.  Eq   87  9 

Tenii. — Pearl  v.  Nashville,  10  Terg. 
179. 

Va.-— OoddlQ  V.  Bland.  87  Va.  706. 
18  SE  145,  24  AmSR  678;  Poage  V 
Wlllson,  2  Leigh  (29  Va.)  480. 

Wastu — Seattle  Nat.  Bank  v.  School 
District  No.  40,  20  Wash.  368,  65  P 
317. 

W.  Va. — Van  Dom  v.  Z<ewls  County 
Ct..  88  W.  Va.  267,  IS  SB  679 :  Hake 
V.  Davis,  82  W.  Va.  486.  10  SE  820; 
Lafever  v.  Bltlmyer,  6  w.  Va.  38. 

Wis. — Ellis  V.  Southwestern  Land 
Co..  102  Wis.  409,  78  NW  583  ;  Blake 
V.  Blake,  56  Wia.  892,  14  NW  173. 

Eng. — Hoare  v.  Contendn,  1  Bro. 
Ch.  27,  28  Reprint  964  ;  Smith  v.  Le- 
veaui,  2  De  G.  J.  A  S.  1,  67  EngCh 
1.  46  Reprint  274,  1  ERC  419 ;  Navut- 
snaw  V.  BrownrlfTis,  2  De  O.  M.  &  Q. 
441,  51  EngCh  345,  42  Reprint  943  : 
King  V.  RosEett.  2  T.  &  J.  33. 

[a]  An  aoUon  to  recover  liaok 
ovwrpaymenta  does  not  present  a  case 
for  a  court  of  equity.  Terrell  v. 
Sotithem  R.  Co.,  164  Ala.  423.  61  S 
254,  20  AnnCas  901 :  Wlsner  v.  Con- 
solidated Fruit  Jar  Co.,  26  App.  Div. 
362,  49  NTS  500. 

ibl  Unanthoxlsed  OT«Aita.-v>Where 
defendant  always  denied  that  be  was 
the  one  liable  on  an  accoimt  (Aiarged 
against  bim,  a  credit  entered  on  such 
account  by  plaintllC  without  defend-, 
ant's  knowledge  will  not  constitute  a 
mutual  account.  Bay  City  Iron  Co. 
v.  Emery.  128  Mich.  606.  87  NW  662. 

43.  McArthur  v.  McArthur,  (N.  J. 
Ch.)   19  A  1094. 

44.  Hagenbeck  v.  Hagenbeck  Zoo- 
logical Arena  Co.,  59  Fed.  14. 

46.    See  supra  S  66. 

46.  See  Root  v.  Lake  Shore,  etc., 
R  Co.;  106  U.  a.  189.  26  L,  ed.  975; 
Pattersoti  v.  Qlassmlre,  186  Pa,  230, 
31  A  40. 

47.  Ramsay  v,  Sims,  38  S.  C.  Eq. 
430  (holding  that  where  a  debtor's 
property  Is  by  conaent  sold  at  private 
sale  by  the  oldest  judgment  creditor, 
and  he  recelvea  the  money  and  war- 
ranta  the  title  to  the  purchaser,  and 
the  property  Is  aften-ard  sold  at 
sherln'a  sale,  and  the  warrantor  re- 
ceives the  proceeds,  a  bill  In  equffy 
lies  by  the  purchaner  at  the  private 
sale,  against  the  warrantor;  to  compel 
hfm  to  account  for  the  proceeds  of  the 
sherlfC's  sale). 

4«.  Ross  V.  Wlllett,  76  Hun  211,  27 
NTS  785, 

49.  Ni}rton  v.  Ladd,  28  Conn.  203. 

50.  Rnmbarger  v.  Tokum,  174' Fed. 
66;  Hunter  v.  Spotawood,  1  Wash.  (1 
Va.)  146. 

[a]  BSBMOr  at  laWir—Egoity  jurls- 
dlctloi  of  matters  of  acMuntlng  doea 


not  depend  on  the  absence  of  a  rem- 
edy at  law,  where  the  accounts  are 
complicated,  and  Involved  with  third 
persons,  and  methods  peculiar  to  equity 
are  required.  Crown  Coal,  ete«  Co. 
V.  Thomas,  177  III.  584,  61  NE  lOiS 
[aff  78  111.  A,  679]. 

81.  Bulst  V.  Melchers,  44  S.  C.  48. 
21  SE  449.  And  See  Stone  v.  Chlsholm. 
113  U.  3.  302,  6  set  497.  28  L.  ed. 
991 ;  Homor  v.  Henning.  98  U.  a  288, 
23  L.  ed.  879  :  Brlnckerhoff  v.  Bost- 
wlck,  105  N.  T.  567,  12  NB  58. 

88.  U.  S. — Kllboume  v.  Sunderland, 
130  U.  S.  605,  9  set  694,  32  L.  ed. 
1005 ;  Central  Nat.  Bank  v.  Con- 
necticut Mut.  U  las.  Co..  104  V.  S. 
54,  26  L.  ed.  693  ;  Sejnnour  v.  Freer, 
8  Wall.  202,  19  L.  ed.  306 :  Fowie  V. 
Lawrason.  6  Pet.  495,  8  L.  «d.  204: 
Empire  Circuit  Co.  v.  SulUvan,  169 
Fed.  1009  ;  Western  Union  Tel.  Co. 
V.  American  Bell  Tel.  Co.,  126  Fed. 
342,  60  CCA  220  [rev  106  Fed.  684] ; 
Fenno  v.  Primrose,  116  Fed.  49 ;  Har- 
vey v.  Sellers  116  Fed.  757:  U.  S.  v. 
National  BaiUt,  78  Fed.  879;  Colonial, 
etc.,  Mortg.  Co.  v.  Hutcblnson  Mortg: 
Co.,  44  Fed.  219 ;  BIschofFshelm  v. 
Baltzer.  20  Fed.  890;  Pacific  R,  Cfo. 
V.  Atlantic,  etc.,  R.  Co.,  20  Fed.  277; 
Nashua,  etc.,  R.  Corp.  v.  Boston,  eta. 
R.  Corp.,  19  Fed.  804  ;  Shaw  v.  Shaw, 

21  F.  cas.  No.  12,724.  4  Cranch  C.  a 
715 ;  Blakeley  v.  Blscoe,  80  F.  Cas. 
No.  18,239.  Hempst.  114. 

Ala.— Hall  V.  McKeller,  155  Ala. 
508,  48  S  460:  Donovan  v.  Haynle.  67 
Ala.  51 ;  Dallas  County  Timber- 
lake,  64  Ala.  403  ;  Crothers  v.  Lee,  29 
Ala.  837  ;  Knotta  v.  Tarver,  8  Ala. 
743  :  Halsted  v.  Rabb,  8  Port.  63 ; 
Bullock  V.  Governor.  2  Port  484. 
,  Cal.— Pox  V.  Hall,  164  Cal.  287. 
128  P  749;  McArthur  v,  Blaladell,  159 
Cal.  604,  115  P  62;  San  Pedro  Lumber 
Co.  V.  Reynolds.  Ill  Cal.  688.  44  P 
309 ;   Green  v.   Brooks,   81   Cal.  328, 

22  P  849  ;  Adams  v.  Lambard,  80  Cal. 
426.  22  P  180;  Wooster  v.  Nevills, 
73  Cal.  68,  14  P  890 ;  Sanderson  v. 
Mcintosh,  65  Cal.  36,  2  P  728  (hold- 
ing that  equity  had  jurisdiction  to 
compel  an  assignee  In  Insolvency  to 
execute  his  trust  and  to  account,  the 
remedy  afforded  creditors  under  the 
Insolvency  laws  not  being  exclusive)  ; 
Garr  v.  Redman.  6  Cal.  574. 

Del.— Davis  v.  Davis,  1  Del.  Ch.  256. 

D.  C— Marmlon  v.  McClellan,  11 
Apn.  467. 

Fla.— Irvine  v.  Epstein,  46  Pla.  870, 
33  S  1008. 

Ga. — Powes  v.  Orar,  7  Ga.  206. 

Hawaii. — Fowler  Co.  v.  Catton,  IS 
Hawaii  487. 

HL — Gleanpn.  etc.,  Mfg.  Co.  v.  Hoff- 
man, 168  III.  28,  48  NE  143 ;  Clapp  v. 
Emery.  98  III.  688;  Clinton  County  v. 
Schuster.  82  HI.  187;  Smith  v.  Rackett. 
15  III.  628;  Maxwell  v.  McWilllams. 
146  111.  A.  156;  Forstel-  v.  Webster 
Mfg.  Co,  108  III.  A.  41 ;  Duval  v. 
Duval.  49  111.  A.  469  l&tt  152  111.  49 
88  NE  9441  :  Qlllett  v.  Hlckllng.  If 
111,  A,  892  (holding  that  where  a  mort- 
gagss  sold  mortgaged  .premises  bV|.aK 
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equally  to  trasts  created  by  implication  of  law;" 
and  it  embraces  not  only  the  BuperriBoiy  power  of 
Bttch  eourts  over  tmat  estates  generally,  Dot  over 


acts  amoonting  to  a  breaeh  of  trust  and  fraudulent 
conduct  on  the  part  of  persons  occulting  relations 
of  eonfidenee."   In  such  eases  it  is  not  necessary 


affreement  irlth  the  mortgagor,  and 
took  promiasorr  notes  In  payment  of 
the  purchaee  money,  and  refused  to 
collect  the  last  of  said  notes,  which 
represented  a  surplus  due  the  mort- 

f:asor,  equity  would  Interfere  In  the 
Btter's  favor  notwithstanding  he 
might  have  a  remedy  at  law)  ;  Gates 
V.  Fraser,  9  III.  A.  624:  Buel  v.  Selz, 
6  111.  A.  116  [aff  106  in.  ISS]. 

Ind. — CoqutUard  t.  Suydam,  8 
Blackf.  24. 

Iowa. — Dickinson  v.  Stevenson,  142 
Iowa  667,  120  NW  S24. 

Me. — Doyle  v.  Whalen,  ST  Me.  414, 
32  A  1022,  81  LRA  IIS;  Webb  v. 
Puller,  77  Me.  568,  1  A  787  ;  McX<eUan 
V.  Osborne,  Bl  Me.  118. 

Md. — Laeher  v.  Langhor,  4S  Md. 
477  ;  Dillon  v.  Connecticut  Mut  L.  Ina. 
Co.,  44  Md.  386  ;  WlUlanu  v.  West, 
2  Md.  174. 

Mass. — Noble  v.  Joseph  Burnett  Co., 
203  Mass.  76,  94  NB  289*  Campbell 
V.  Cook,  198  Mass.  251,  79  NE  26 f ; 
Brown  v.  Corey,  191  Mass.  189,  7? 
NB  888:  Tateum  v.  Roaa,  160  Mass. 
440,  23  NB  230:  Pratt  v.  Tuttle,  186 
Mass.  238 ;  Dote  v.  Wooldr«dg«,  18G 
Mass.  140 ;  Badnr  T.  MoNamara,  123 
Masa  117;  Hallctt  v.  Cumtton.  110 
Maa&  32:  Phillips  v.  Allen,  B  Allen 
15:  Burlmgame  v,  Hobb%  12  Gray 
S67 ;  Hodses  v.  Plnsree,  l3  Gray  14 ; 
Hobart  V.  Andrews,  21  Pick.  626; 
Fernr  v.  Henry,  4  Pick.  76. 

Mich. — Bxcefslor  Wrapper  Co.  v. 
Tnnd.  142  NW  868:  Fowle  v,  Barnes, 
99  Mich.  8.  68  NW  63;  Holmes  v. 
Malcolm  McDonald  Lum]>er  Co.,  96 
Mich.  606,  66  NW  460  :  Dodson  v. 
McKIevey.  93  Mich.  268,  63  NW  617 : 
Petrle  v.  Torrent,  88  Mic*.  43,  67,  49' 
NW  1076  (where  the  court  said  :  ''We 
take  It  to  be  the  well  established  rule 
that  the  existence  of  fiduciary  rela- 
tions between  the  parties  Is  sufficient 
to  confer  Jurfsdlcticm  upon  a  court 
of  equity  whenever  the  duty  rests  upon 
the  defendant  to  render  an  account'')  ; 
Shaw  V.  Chase.  77  Mich.  486,  43  NW 
883 ;  Darrah  v.  Boyce,  62  Mich.  480, 

29  NW  102:  Clarke  v.  Pierce,  52 
Mich..  157,  17  NW  780;  Cochrane  v. 
Adams,  60  Mich.  16,  14  NW  681. 

Mlnn.~Smlth  V.  Glover,  44  Minn. 
260,  46  NW  406. 

MiBfl.~Phlllp8  v.  HInes.  83  Mlss.  168. 

Mo.— Berllen  v.  Bleler,  96  Mo.  491,  9 
SW  916 ;  Hubbard  v.  Lucas,  71  Mo. 
£05 ;  Jones  v.  Real  Bst.  Sav.  Inat,  67 
Mo.  109 ;  Frost  v.  Bedford,  64  Mo.  A. 
245  [rev  on  other  grounds  127  Mo.  492, 

30  8W  179], 

Mont — Demars  v.  Hud  on,  83  Mont 
170,  175,  82  P  962  {dt  ^c]. 

N.  H.— Brooks  V.  Goodwin.  TO  N.  H. 
281,  47  A  266. 

N.  J.— Fay  v.  Pay,  (Ch.)  29  A 
866. 

N.  T.— Kins  V.  BameL  109  N.  Y. 
267,  16  NB  it»;  Brln<d[et7iofr  v.  BoM- 
wldc,  106  N.  T.  667,  12  NB  58 ;  Mai^ 
vln  V.  BrwAa,  04  K.  T.  Tl;  Oetty  v. 
Devlin.  70  N.  T.  804;  Dyokman  v. 
Vallente,  42  N.  T.  649;  Hotel  Bwla- 
ter  Co.  r,  Osbome,  84  App.  DIv.  807, 
82  NTS  609  (semble/:  Duff  v.  Blalr, 
74  App.  Dlv.  364,  77  NTS  444  ;  Frethey 
V.  Durrant,  24  App.  DIv.  58,  48  NTS 
889,  44  App.  DIv.  881.  61  NTS  16; 
Reading  v.  Haggln,  68  Hun  468,  12 
NTS  368;  Walker  v.  Spencer,  46  N.  T. 
Super.  71;  Fraser  v.  Phelps,  6  N.  T. 
Super,  682;  Gould  v,  Seney.  6  NTS 
928  [mod  9  NTS  818]  ;  Wright  Y. 
Wright,  59  HowPr  176  :  Jones  v.  But- 
ler, 20  HowPr  189;  Long  v.  Majestre, 
1  Johns.  Ch.  805 ;  Ellas  v.  Lockwood, 
Clarke  311. 

N.  C. — Dunn  v.  Johnson,  116  N.  C. 
249«  20  SB  890  ;  State  v.  Qulnn,  74 
N.  C.  369 ;  Martin  v.  Wllboume,  66 
N.  C.  821 ;  Darden  v.  Cowper,  52  N.  C. 
210,  76  AmD  461.  ' 

Oh.— Gilbert  v.  Sutllff,  3  Oh.  St.  129  ; 
Armstrong  v.  HlUer,  6  Oh.  118 ;  Roots 
v.  Kye,  1  Hanay  229,  IS  Oh.  Dee. 
(Reprint)  41T.   Bee  however  Oomuui 


T.  Taylor,  ^8  Ob.  St  86,  1  NB  227 
(guardian). 

Or.— Hurlburt  v.  Morris,  186  P  681: 
Shirley  V.  Goodnough,  16  Or.  <42,  16 
P  871;  Paul  lAnd,  IB  Or.  448.  17 
P  81. 

Fa.-~Fl8cher  v.  Rlehl,  219  Pa.  605, 
60  A  70;  Teaney  v.  Keck,  183  Pa.- 
532,  38  A  1041;  TuUy  v.  Felton.  177 
Pa.  344,  86  A  286;  McCutcheon  v. 
Smith,  173  Pa.  101,  38  A  881 ;  Reeder 
V.  XruIUnger.  151  Pa.  287,  24  A  1104  ; 
BlerbowePs  App.,  107  Pa.  14;  Stein- 
ruck's  App..  70  Pa.  289 ;  Shrlver  v. 
Nlmick.  41  Pa.  80;  U.  S.  Bank  v. 
Blddle,  2  Pars.  Eg.  Caa.  81 ;  Corey  v. 
Jenkins,  6  LackLegN  116;  Fidelity 
Ins.,  etc.,  Co.  v.  Norrls.  17  Phlla.  268  ; 
Llghtner  v.  Pennsylvania  Co^  17  Phlla. 
137 )  Long  V.  Cochran,  9  Pblla.  267. 

R.  I.— Bentley  v.  Harris,  10  R.  I. 
484,  14  AmR  695. 

8.  C. — Ramsay  v.  Sims,  88  S.  C. 
Cq.  430;  Kerr  t.  Camden  Steamboat 
Co.,  16  &  C.  BcL  189:  Plunkett  v. 
Carew,  10  S.  a  Bq.  169. 

Tenn.— Nashville  v.  Knight  12  Lea 
700 ;  Mann  v.  Bamberger,  4  Helsk. 
486  :  Taylor  v.  Tompkins,  2  Helsk.  89  ; 
Hale-  V.  Hale.  4  Humphr.  183 ;  DUlard 
V.  Harris,  2  Tenn.  Ch.  190. 

Vt— Leach  v.  BeatUe,  38  Vt  196: 
WIswell  V.  Wllkins,  4  Vt.  187. 

Va.— Wilson  v.  Miller,  104  Va.  446, 
5*  SE  887  ;  Vilwlg  v.  Baltimore,  etc., 
R.  Co..  79  Va.  449  ;  Huff  4.  Thrash,  75 
Va.  646 ;  Simmons  v.  Simmons,  33 
Gratt  (74  Va.)  461;  Thornton  v. 
Thornton.  81  Gratt  (72  Va.)  212; 
Coffman  v.  Sangston,  21  Gratt.'  (62 
Va.)  268;  Early  v.  Friend,  16  Gratt 
(67  Va.)  21.  78  AmD  649  ;  Townes  v. 
Blrchett  12  Leigh  (39  Va.)  178  (hold- 
ing that  equity  has  JurlBdlction  of  a 
bill  by  the  principal  against  auction- 
eers for  an  account  If  the  amount  be 
yet  open,  or  to  surcharge  and  falsify 
the  account  if  it  has  been  stated)  ; 
Berkshire  t.  Evans,  4  Leigh  (81  Va.) 
228.  \ 

W,  Va. — Wilson  V.  Kennedy,  68  W. 
Va.  1.  8,  69  SE  736  [quot  Cyc]  ;  Graf- 
ton V.  Reed,  26  W.  Va.  437. 

Wis.— Rlppe  V.  Stogdill,  61  Wis.  88, 
20  NW  646. 

Eng. — ^Moxon  V.  Bright  L.  R.  4  C^. 
292;  Wright  v.  Pitt  L.  R  13  Eq. 
408 ;  Southampton  Dock  Co.  v.  South- 
ampton Harbour,  etc.,  Bd^  L.  R.  11  Eq. 
264;  In  re  Edwards,  L.  R  81  Ir. 
242;  Power  v.  Power,  Ii.  R  1$  Jr. 
281 ;  Tanner  v.  Heard,  28  Beav.  656, 
68  Reprint  219,  18  ERC  458;  Atty.- 
Gen.  V.  Craven,  21  Beav.  892.  62 
Reprint  910 ;  Clements  t.  Bowes,  16 
Jnr.  96 :  Makepeace  v.  Rogers,  11  Jur. 
N.  8.  216;  Harrington  v.  Churchward, 
6  Jur.  N.  8.  676;  Maokensle  v.  John- 
ston, 4  Madd.  278,  6<  Reprint  74S. 

BMtt. — Johnson  t.  Canadm  Land 
Corp.,  6  Man.  627. 

See  eroBs  references  at  the  head  of 
this  article  supra  p  695. 

[a]  There  mwn  M  aome  tmet  or 
fldiuwT  relatiOB  between  the  parties 
to  give  a  court  of  equity  jurisdiction 
to  order  an  accounting  on  this  ground 
alone.  Clements  v.  Cooper  Co.,  186 
NTS  98.  So  a  promise  of  defendant 
to  furnish  a  statement  of  account  for 
professional  services,  for  which  sums 
of  money  were  paid,  cannot  serve  as 
basis  of  an  action  en  reddltlon  de 
compte,  unless  it  Is  coupled  with  an 
allegation  of  administration  of  prop- 
erty. Lafond  V.  Beaulne,  7  Que.  Pr. 
468. 

[bl  melattonelilp  luiU.  not  to  be 
lldwnarj  see  Equitable  L.  Assur.  Soc. 
V.  Brown.  213  U.  S.  26.  29  SCt  404, 
53  L.  ed.  682  (insurance  company 
held  not  to  be  trustee  of  pollcynold* 
er)  :  McKay  v.  Hudson.  118  Fed.  919 
(supplying  money  to  Intermediary  to 
speculate  In  stocks  held  to  create  no 
trust  relation  as  between  them)  ; 
Mahler  v.  Sanche.  228  III.  186,  79  NB 
0  (contract  by  whlA  complainant 
agreed  to  adruiee  moneir  to  defend- 


ant to  enable  him  to  establish  and 
equip  an  office  for  the  sale  of  an 
article  produced  by  complainant  and 
which  was  to  be  sold  to  defendant 
at  a  Azed  price,  held  not  to  create  a 
trust  relation)  ;  Church  v.  Antl-Kal- 
Bomine  Co..  118  Mich.  219.  76  NW  883  ; 
Franklin  Tp.  v.  Crane,  80  N.  J.  Eq. 
609.  85  A  408,  48  LKAN8  604  (rela- 
tion of  tax  collector  to  municipality)  : 
Hathaway  v.  Clendening  Co.,  135  App. 
Dlv.  407.  119  NTS  984  ;  Harle  v.  Bren- 
nlg,  181  App.  Dlv.  742,  116  NTS  51 
(holding  that  no  accounting  can  be 
compelled  under  a  bare  option  to  buy 
stock,  where  the  buyer  advanced  no 
money  or  consideration)  :  Moore  v., 
Coyne,  etc.,  Mfg.  Co.,  lis  App.  Dlv. 
62,  98  NTS  892  (holding  that  where 
a  contract  provided  for  the  manufac- 
turing of  patented  articles  by  defend- 
ant and  the  payment  of  royaltlea 
therefor  to  plaintifT,  who  owned  the 
letters  patent,  a  failure  to  pay  royal- 
ties did  not  give  plaintiff  alright  to 
an  accounting  in  equity)  ;  Henderson 
V.  Dougherty,  95  App.  Dlv.  346,  88 
NTS  665  (contract  authorising  aale  of 
patented  article  held  not  to  create 
relation  of  confidence)  ;  Conger  t.  Jud- 
son.  69  App.  Div.  121.  74  NTS  S«4. 

[c]  Inoft  upUoatum  of  trnatoo  or 
BffeBti^ri)  There  le  no  K6od  reason 
why  a  tniatee  who  destres  to  have  his 
account  settled  should  not  be  at  liberty 
to  call  the  cestui  que  trust  into  a 
court  of  equity  for  that  purpose.  Lud- 
low T.  Simond.  2  Cal.  Gas.  (N.  T.) 
1,  2  AmD  291.  (2)  And  It  has  been 
held  that  an  agent  Intrusted  with 
funds  of  his  principal  may  come  Into 
equity  to  render  his  account  and  havo 
It  allowed,  and  have  himself  dis- 
charged, although  he  Is  not  without 
a  remedy  at  law.  Kerr  v.  Camden 
Steamboat  Co.,  16  S.  C.  Eq.  189. 

[d]  Ouardians^d)  A  court  of 
equity  Wltl  entertain  a  bill  for  an  ac- 
count against  a  guardian,  notwith- 
standing the  guardian  may  have  given 
security  by  bond,  and  may  be  liable 
to  an  action  at  law.  -  Davis  v.  Davis. 
1  Del.  Ch.  266.  (2)  A  bill  for  an 
account  will  lie  In  one  state  against 
a  guardian  appointed  In  another,  he 
having  removed  to  the  former  state. 
Moor©  V.  Hood.  80  B.  C.  Bq.  811.  70 
AmD  210. 

63.  Miss.— PhUIIps  V.  Hines,  32 
Miss.  163. 

Mo.— Berllen  v.  Bleler.  96  Ho.  491. 
9  SW  916. 

N,  T. — Hawley  v.  Cramer.  4  Cow. 

Pa. — Bierbower's  App..  lOT  Pa.  14 ; 
Long  T.  Perdue.  12  Pa.  214. 

Tenn. — ^Hale  v.  Hal^   4  Humphr. 

183. 

64.  U.  a— McKay  v.  Hudson,  118 
Fed.  919 ;  Colonial,  etc.,  Mortg.  Co.  v. 
HutchlMsott  Mortg.  Co.,  44  Wei.  219. 

Mich. — TompUns  t.  H<dlister,  49 
WtAi.  470.  27  NW  4S1. 

N.  T.— HcNuljty  T.  OUbnt.  154  App. 
Div.  297,  188  24YS  994 ;  Hathaway  v. 
Clendening  Co.,  136  App.  Dlv.  407. 
119  NTS  984*;  Jones  v.  Butier.  20 
HowPr  189. 

Pa. — Stelnruckle  App..  70  Pa.  289. 

W.  Va. — Wilson  V.  Kennedy.  48  W. 
Va.  1,  69  SB  736. 

Wis.— Rippe  V.  Stogdill,  61  Wis.  28, 
20  NW  646. 

[a]  A  oontraot  whareia  a  eon,  in 
consideration  of  a  deed  from  his 
mother  of  her  dower,  agreed  to  give 
her  one  third  of  the  Income  was  held 
to  be  one  on  which  equity  could  decree 
an  accounting.  Holden  v.  Butler,  172 
Mich.  116,  128  NW  1071. 

[b]  Attorney  and  oUeat^The  pres- 
ident of  a  corporation  who  subjected 
his  Individual  property  to  a  contract 
transferring  the  corporation's  property 
to  its  attorney  to  adjust  its  flnanclal 
difficulties  was  held  to  be  enUtled  to 
sue  for  an  accounting.  MoNulty  v. 
QUbBTU  164  ApivBlv.  297.  lit  NT8  994. 
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that  the  aeconnts  should  ,be  mntnal,"'  or  eompU- 
eated,^  or  that  the  bill  should  be  framed  for  dis- 
covery;" and  it  is  no  objection  that  an  action  at 
law  sonnding  in  damages  may  be  brought  for  the 
breach;  the  legal  and  equitable  remedies  are  con- 
current, and  complainant  has  his  election.*^  It  must, 
however,  appear  that  ah  accounting  is  necrasary  to 
determine  the  amount  due,  and  that  the  party 
ealled  to  account  has  been  intrusted  with  property 
of  plaintiff,  and  is  bound  to  show  his  dealings 
with  it."* 

t>9]  8.  UnltipUdty  of  Suits.  Courts  of  equity 
have  assumed  jurisdiction  of  bills  for  accounting  on 


the  equitable  ground  of  avoidanee  of  mnltiplieity  of 
suits." 

[f  701  0.  Torts;  Fraud.  As  a  general  rule,  a 
court  of  eqnity  will  not  decree  an  accounting  in  aid 
of  a  claim  arising  solely  out  of  a  tort."*  However, 
jurisdiction  over  accounts  has  frequently  been  as- 
serted on  the  ground  of  fraud,"'  and  where  a  charge 
of  fraud  is  added  to  other  considerations,  the  courts 
will  more  readily  assume  jurisdiction,"  as  where 
the  party  committing  the  fraud  occupied  a  fiduciary 
position."  Not  every  charge  of  fraud,  however, 
although  incidentally  connected  with  an  account,  will 
justify  a  court  of  equity  in  assuming  jurisdiction."^ 


BS.  "Wilson  V.  Kennedy,  68  W.  Va. 
1.  59  SE  736  ;  Rippe  v.  Stodgill,  61 
Wis.  38,  20  NW  645.  But  se«  HulBey 
T.  Walker  County,  147  Ala.  501,  40 
S  311. 

66.  Wilson  V.  Kennedy,  68  W.  Va. 
1.  59  SB  786.  And  eee  Fischer  V. 
Biehl.  219  Pa.  S06,  69,  A  70  (holding 
that  equity  has  jurisdiction  of  a  bill 
for  an  accounting  by  a  principal 
against  as  agent,  and  such  Jurisdiction 
is  not  lost  because  the  substantial 
contest  Is  finally  narrowed  doini  to 
one  Item).  But  see  Hulsmr  t.  Walker 
County.  147  Ala.  501,  40  S  811  (hold- 
ing that  a  bill  tor  an  accounting  by 
a  county  against  one  of  Its  offleers 
win  not  Ue,  the  accounts  not  being 
mutual  or  complicated,  and  It  being 
aHeged  merely  that  It  Is  difficult  to 
ascertain  the  amounts  due  without  an 
accounting). 

67.  U.  k  T.  Ashevllle  Nat.  Bank. 
73  Fed.  379 :  Cochrane  v.  Adams,  60 
Ulch.  16,  14  NW  681. 

[a]  Prodnotton  of  books. — In  such 
a  case,  although  complainant  may  be 
unwllllDg  to  take  defendant's  answer 
under  oath,  yet  the  Jurisdiction  may 
rest  upon  other  grounds — the  produc- 
tion or  the  books  In  the  possession  of 
defendant,  by  which  alone  may  be 
elucidated  the  subject  in  controversy 
and  the  alleged  frauds  exposed.  Dal- 
las County  V.  TImberlake.  64  Ala.  408. 

[b]  Against  oorporate  ofioer  after 
ezplzatlon  of  tenii<~In  Bay  City 
Bridge  Co.  v.  Van  Etten,  36  Mich.  210, 
It  was  held  that  the  reasons  for  seek- 
ing the  aid  of  equity  which  commonly 
exist  in  cases  of  breach  of  trust  are 
wholly  wanting  In  a  suit  by  a  cor- 
poration to  call  to  account,  as  trustees, 
persons  who  had  ceased  to  be  officers 
of  the  corporation,  for  an  appropria- 
tion of  the  corporate  funds,  wnere  no 
discovery  Is  sought. 

[c]  IB  MIcMran  Comp.  Ijtws 
II  9876.  9388,  were  beld  not  to  atEord 
an  adequate  remedy  at  law  so  as  to 
preclude  the  maintenance  of  a  suit  In 
equity  by  the  administrator  to  compel 
accounting  of  an  alleged  fiduciary  re- 
latloQ  existing  between  defendants 
Jointly  and  deceased.  Graham  v.  Ora- 
bam.  171  Mich.  807,  137  NW  1S8. 

SB.  Seymour  v.  Freer,  8  Wall.  (U. 
6.)  208,  19  li.  ed.  306 ;  Dillon  v.  Con- 
necticut Uut.  L.  Ins.  Co..  44  Ud.  386  ; 
Warren  v.  Holbrook,  96  Mich.  186,  64 
NW  712.  85  AmSR  554;  Petrle  v. 
Torrent.  88  Mtcb.  48.  49  NW  1076; 
^^pn^^^T.  HdllBter,  80  Mich.  470, 

88.  Koeovtts  T.  New  York  First 
Huogarlan  St.  Stephen's  Roman  Catho- 
lic, etc..  Soc.,  180  NYS  72. 

60l  Conn. — Norton  v.  Ladd.  22 
Conn.  808. 

Ga. — Mcl.aren  v.  Steapp,  1  Qa.  376. 

Ind. — Cummins  v.  White,  4  Blackf. 
356. 

Iowa. — ^Whlte  v.  Hampton,  10  Iowa 
238. 

N.  Y.— Symmers  v.  Carroll,  207  N. 
T.  632.  101  NE  698  faff  149  App. 
DlT.  641.  134  NYS  170]. 

Pa. — Simpson  v.  Summervllle,  30 
Pa.  Super.  17 :  U.  S.  Bank  v.  Biddle, 
2  Pars.  Eg.  Cas.  81. 

Va.— Tlllar  v.  Cook,  77  Va.  477; 
Tyler  V.  Nelson.  14  Qratt  (6S  Va.) 
314. 
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Wash. — Undley   v.  McOIauflIn, 
Wash.  681,  107  P  856. 

See  also  supra  I  62. 

SI.  U.  S.  V.  Bitter  Root  Dev.  Co., 
200  U.  a  451,  26  set  818,  60  L.  ed. 
650  [aff  133  Fed.  274,  66  CCA  662, 
745]  (holding  that  redress  cannot  be 
had  In  equity  for  the  wrongful  cut- 
ting, can^og  away,  and  conversion 
ot  timber  from  the  public  domain  on 
the  theory  that,  because  the  wrong- 
doers baa  been  granted  permits  to 
cut  timber  from  other  lands,  a  case 
was  made  for  an  accounting)  ;  Lau- 
bengayer  v.  Rohde,  167  Mlcb.  606,  188 
Nw  536 ;  Planters'  Compress  Assoc. 
V.  Hanes,  62  Miss.  469  ;  Hudson  v. 
Iguano  Land,  etc,  Co.,  71  W.  Va. 
402,  76  SE  797.  But  see  Clarke  v. 
Wbeatley,  113  Oa.  1074,  89  SE  437 
(holding  that  one  who,  although  act- 
ing In  entire  good  faith.  Illegally  d]s- 
imses  of  property  belonging  to  an- 
other. Is  Habie  to  account  therefor ; 
and  If,  under  any  circumstances,  he 
has  an  equitable  right  to  demand  that 
his  unauthorized  atsposition  ot  such 
property  be  ratified,  he  must  at  least 
make  a  proper  tender  of  the  proceeds 
arising  therefrom,  and  assume  the 
burden  of  showing  that  the  value  ot 
the  property  was  not  greater  than  the 
amount  realized  therefor). 

[a]  JaOgment  for  tori, — In  an  ac- 
counting In  chancery,  in  order  that 
the  whole  controversy  may  be  settled 
and  adjusted,  equity  will  sometimes 
permit  a  Judgment,  although  obtained 
in  an  action  for  a  wrong,  to  be  made 
an  Item.  In  favor  of  the  party  hold- 
ing It,  In  the  account  to  be  taken. 
Dole  V.  McOraw,  71  ,MIch.  108,  88 
NW  686. 

[b]  Trespass. — ^Necessity  of  com- 
putation of  the  quantity  and  value  of 
coal  mined  and  timber  cut  from  land 
by  a  trespasser  confers  no  right  to  an 
accounting  in  equity.  Hudson  v.  Iguano 
Land,  etc.,  Co..  71  W.  Va,  402,  76  SE 
797. 

[c]  Waivw  of  tozfei— Where,  m  the 
case  of  a  conversion  by  two  Joint 
tort-feasors,  one  ot  whom,  as  between 
themselves,  has  acted  as  j^rlaclpal  and 
one  as  agent,  the  Injured  party  electa 
to  waive  his  remedy  for  damages 
against  the  aa»nt  and  to  proceed 
against  him  by  way  of  account,  the 
Injured  party  is  entitled  to  demand 
from  such  agent  an  account  of  so  much 
of  the  converted  property,  or  of  Its 
proceeds,  as  may  still  be  actually  re- 
maining In  his  hands  at  the  time  ot 
taking  the  account  But  he  Is  not 
entitled  to  demand  an  account  of  so 
much  of  the  converted  property,  or  of 
Its  proceeds,  as  such  agent  has  duly 
handed  over.  In  the  course  of  his 
agency,  to  his  prlnclpaL  In  re  Ely, 
48  Wkly.  Rep.  688. 

ea.  U.  S.— Klrby  v.  Lake  Shore, 
etc..  R.  Co.,  120  U.  S.  180,  7  SCt  480, 
30  L.  ed.  669. 

Ala. — Balkum  v.  Sreare,_48  Ala.  76. 

Ark. — Charlesworth  v.  Whitlow,  74 
Ark.  277.  86  SW  423. 

Qa. — Wood  V.  Tompkins,  28  Ga.  169 
(holdmg  that  equity  will  entertain 
Jurisdiction  of  a  bill  by  the  surety 
of  a  defendant  In  an  action  of  trover, 
who  bad  paid  the  Judgment,  to  have 
an  account  from  persons  to  whom  the 
property  was  delivered, .  during  the 
pendency  of  the  aetlra.  'under  a  col* 


luslve    agreement    to    defraud  tha 

surety). 

HawaiL — Chave  v.  Dowsett,  6  Ha- 
waii 221. 

111.— HIggB  V.  French.  16  111.  343: 
Billboard  Pub.  Co,  v.  McCarahan,  15l 
111.  A.  227  ;  Bunn  v.  Schn  ell  bach  er, 
69  111.  A.  222  [arc  163  lU.  328,  45 
NE  227]. 

Mass. — Dole  v.  Wooldredge,  18B 
Mass.  140. 

Mich. — Tompkins  v.  Holllster,  60 
Mich.  470.  27  NW  661. 

N.  J.— Scudder  v.  Stout,  10  N.  J. 

rf.'yj— <aina,  eta,  Trading  Co.  v) 
Provand.,l»  App.  Dlv.  171.  140  NYS 
79 ;  Bird  V.  Luiphear,  11  Apii.  EHt. 
613.  42  NYS  638. 

Pa.— Blerbower's  App..  107  Pa.  14; 
Wesley  Church  V.  Moore,  10  Pa.  278; 
Hubert  Oil  Co.  v.  Riddle,  6  Phlla.  4»B. 

Eng.— BUSS  V.  Smith,  84  Beav.  508. 
66  Reprint  732. 

[a]  That  oonstltutea  fraiaa.^The 
fact  that  a  purchaser  of  Ixmda  from 
a  committee  had  knowledge  that  the 
committee  had  previously  contracted 
to  sell  them  to  another  does  not  Im- 
pose on  him  any  liability  to  account 
to  such  other  tor  any  profit  he  may 
make  in  the  transaction.  In  the  ab- 
sence of  fraud  br  his  Inducing  a- 
breach  of  the  prior  contract  by  the 
committee.  Sweeney  v.  Smith,  171 
Fed.  646,  96  CCA  91  [aft  167  Fed. 
386]. 

63.  Kllboum  T.  Stmderland,  180  V. 
8.  605,  9  SCt  694,  88  L.  ed.  1006 1 
Klrby  V.  Lake  Shore,  etc.,  R.  Co.,  12» 
U.  S.  130,  7  SCt  430,  30  L.  ed.  669; 
Dallas  County  v.  Tlmbarlake,  54  Ala. 
403  ;  Yeaney  v.  Keck.  183  Pa.  682,  38 
A  1041 ;  Bennett  v.  McMlllta.  179  Pa. 
148.  36  A  188,  67  AmSR  691:  Ken-* 
tucky  Bank  v.  Schuylkill  Bank,  1  Pars. 
Bq.  Cas.  (Pa.)  180;  Oil  Co.  v.  Adams, 
6  Phlla.  (Pa.)  182. 

[a]  Where  two  mercantile  oompa* 
nies  entere  l  into  a  contract  for  the 
advancement  of  money  and  rendition 
of  services,  ■  each  party  taking  the 
risk  of  their  respective  v«ttures  and 
having  the  right  to  participate  In  the 
net  profits,  and  each  being  required 
to  accoimt.  one  party  was  entitled  to 
an  accounting  as  to  secret  profits 
fraudulently  retained  by  the  other. 
China,  etc.  Trading  Co.  v.  Provand, 
166  App.  Dlv.  171,  140  NYS  79. 
_84.  Robinson  v.  Smith,  8  Paige  <N. 
Y.)  232,  24  AmD  tit:  Docker  v. 
Somes,  2  Myl.  ft  K.  866,  7  BugCh  666, 
89  Reprint  1096:  Lupton  v.  White, 
16  Ves.  Jr.  488,  88  Reprint  817  -  Whit© 
v.  Lmcoln,  8  Ves.  Jr.  863,  32  Reprint 
896. 

65.  State  V.  Bradshaw,  60  Ala.  289; 
Knotts  V.  Tarver,  8  Ala.  743. 

[a]  ninstratlon.— To  authorise  an 
equitable  accounting,  there  must  be 
mutual  demands  created  by  a  series 
of  transactions  on  one  side  and  pay- 
ments on  the  other,  and  there  was  no 
case  for  accounting  so  as  to  give 
equity  JUrlsdlctlot\,  where  the  complaint 
alleged  that  complainant  was  Induced 
to  purchase  land  by  defendant's  fraud- 
ulent representations  aa  to  Its  boun- 
daries, and  made  Improvements  thereon 
by  expending  certain  sums,  the 
amounts  of  all  of  which  It  appeared 
complainant  knew.  Laubengayer  v. 
RobSfc  187  mch.  tOfi.  188  NW  S8S. 
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[§§  71-75 


[4  71]  10.  Where  Oommon-Law  Action  of  Ac- 
cOTUtt  lies.  The  broad  rule  has  been  asserted  that 
in  all  eases  in  which  an  action  of  account  was  main- 
tainable at  common  law,  a  court  of  equity  has  con- 
current jurisdiction,"  and  in  Pennsylvania  there  is 
a  statutory  provision  to  this  efEect."^  Some  cases 
would  seem  to  Cbnfine  the  jurisdiotion,  holding  in 
general  terms  that  a  bill  for  an  accounting  will  not 
lie  except  when  an  action  of  account  at  common 
law  would  be  proper,  or  when  the  case  comes  under 
some  appropriate  head  of  equity  jurisdiction.""  And 
so,  while  a  court  of  chancery  is  said  to  have  juris- 
diction in  matters  of  account,  it  is  not  every  ac- 
count which  will  entitle  it  to  interfere,  but  it  must 
be  such  as  cannot  be' justly  and  fairly  taken  in  a 
court  of  law.*" 

72]  11.  Where  Asmunpsit  Lies.  The  fact  that 
an  action  of  indebitatus  assumpsit  could  be  main- 
tained at  law  is  hot  of  itself  sufficient  to  authorize 
a  court  of  equity  to  decree  an  account;  and,  on  the 
other  hand,  the  court  may  interfere  to  decree  mi 
account,  although  an  action  of  indebitatus  assuinpsit 
could  have  been  maintained.™  Whenever  the  sub- 
ject matter  cannot  be  as  well  investigated  in  indebi- 
tatus  assumpsit,  a  court  of  equity  exercises  a  sound 

ee.  U.  S. — ^Fowle  V.  Lawrason,  6 
Pet.  49S.  S  U  ed.  204 ;  Fenno  v.  Pritn- 
rofle.  11*  Fed.  49;  Blank  v.  Manufac- 
turlns  Co.,  3  F.  Cai.  Ho.  1,K8S,  S  WalL 
Jr.  198. 

Ark.— TrapnaU  v.  Hill,  81  Ark.  846. 
Ind. — ^Fleld  t.  Brown,  146  Ind.  2B8, 
46  NE  464.  . 

'    N.  C— MeCaskllt  v.  MoBrjrde,  IT 
N.  C.  86S. 

Vt.— Holt  V.  Daniels,  6J  Vt  89,  17 
A  786;  Sanborn  v.  Braley,  47  Vt  170. 

Va.— Huff  V.  Thraah.  75  Va.  646; 
Hunter  v.  Spotswood,  1  wash.  (1  Va.) 
•146.  ' 

W.  Va.— Orafton  v.  Reed,  2«  W.  Va. 
487. 

EnfT. — Leake  v.  Cordeaux,  4  Wkly. 
Rep.  806. 

Contra  Stannard  v.  Whlttleser.  9 
Conn.  656 ;  Stanlford  v.  Dewlt,  1  Root 
(Conn.)  317. 

Sea  alflo  Eupra  i  57. 
I  97.  Harrlnxton  v.  Florence  Oil  Co.. 
178  Pa.  444,  85  A  866  ;  Adams'  App., 
112  Pa.  449,  «  A  100 ;  Frisbee'a  App., 
88  Pa.  144  ;  Perach  v.  Quiggle,  57  Pa. 
247 ;  Shriver  v.  Nlmtck,  41  Pa.  80 ; 
Baugher  v.  Conn,  1  Pa.  Co.  1S4  ;  Crowe 
V.  Davis,  38  WklyNC  (Pa.)  562. 

•8.  Fowle  V.  Lawrason.  6  Pet  (U. 
S.)  496.  S  l;  ed.  204  ;  Hunton  v.  Equit- 
able L.  Aflsur.  SoG.,  46  Fed.  661 ; 
Baker  v.  Blddle,  2  F.  Caa.  No.  764. 
Baldw.  894;  VogleBong  v.  St.  Louis 
Wood  Fibre  Plaster  Co..  147  Mo.  A. 
678.  186  SW  804;  Harle  v.  BrennlfT. 
181  App.  Dlv.  742,  116  NYS  SI.  See 
however  Bartlett  v.  Parks.  1  Cush. 
(Mass.)  82. 

ee.  Printup  T.  HItchell.  17  Qa.  668. 
68  AmD  258;  Bow  en  v.  Johnson,  12 
Oa,  8 ;  Powers  v.  Cray,  7  Qa.  l06 ; 
Cralv  T.  McKlnney,  72  111.  306 ;  Fors- 
ter  V.  Webster  Mfg.  Ca.  108  III.  A. 
41 ;  Alywln  v.  Morley,  41  Mont  191. 
108  P  778 ;  Darthez  v.  Clemens,  6 
Beav.  166,  49  Reprint  788. 

70.  Blank  v.  Manufacturing  Co.,  8 
F.  Cas.  No.  1,682,  8  Wall.  Jr.  196. 

[a]  Whero  a  sheriff  has  oollaotsd 
uoiMT  on  an  execution  and  has  failed 
to  pay  it  over,  plalntirr  In  execution 
cannot  maintain  a  bill  In  equity  for 
(in  accounting,  his  remedy  at  law  by 
action  of  assumpsit  being  ample.  Wil- 
liamson V.  King,  16  S.  C.  Eq.  41. 

71.  Blank  v.  Manufacturing  Co.,  3 
P.  Cas.  No.  1,632,  8  Wall.  Jr.  196: 
Carlisle  v.  Wilson,  13  Ves.  Jr.  276,  33 
Reprint  297. 

W.    Worthlngton  Tlsdall,  12 

Phila.  (Pa.)  1B7.  And  nee  SIleo  Iron 
Store  Co.  v.  Blanks,  106  lia.  663,  30 
S  116.  See  however  Peters  t.  Equit- 
able L.  Assur.  Boc,  800  Hass.  6?», 


86  NB  886;  Brace  v.  Taylor,  2  Atk. 
253,  26  Rmrlnt  656. 

7S.  U.  S.— Bahbott  v.  Tewksbury, 
46  Fed.  8«. 

Maas. — Badger  v.  UcNamara,  123 
Mass.  117. 

N.  T.— Hart  v.  L.  D.  Garrett  Co., 

87  App.  Div.  536,  84  NTS  774 ^Lafond 
V.  Laasere,  26  Misc.  77,  66  NTS  469. 

Pa.— Holland  v.  Hallahan,  211  Pa. 
223,  60  A  739.  ■ 

Eng. — Smith  T.  Leveauz,  2  De  O.  J. 
A  8.  .1,  07  EngCh  1.  46  Reprint  374, 
1  BRa419. 

74.  Denny  v.  Cabot,  6  Mete. 
(Masa)  82;  De  Bevolae  v.  H.  ft  W. 
Co.,  67  N.  J.  Eq.  472,  58  A  91 ;  Olds 
v.  Regan,  (N.  J.  Ch.)  82  A  827  ;  Lee 
V.  Waahbum,  80  App.  Dlv.  (N.  T.) 
410,  SO  NYS  1040  ;  Champion  v.  Bost- 
wlck,  18  Wend.  (N.  T.)  176,  31  AmD 
376  ;  Ex  p.  Hamper,  17  Ves.  Jr.  403, 
34  ,  Reprint  156.  But  see  Street  v. 
Thompson,  131  III.  A.  646  [aff  229 
III.  613,  82  NE  367]. 

[a]  OompUoatad  aoooutts.— Where 
a  salary  la  payable  to  a  servant  In 
proportion  to  the  proflta  of  his  em- 
ployers, the  question  whether  the 
servant  has  a  right  to  come  Into  equity 
for  an  account  and  payment  In  lieu 
of  suing  at  law  depends  upon  whether 
the  accounts  are  of  too  complicated 
a  nature  to  be  gone  Into  by  a  jury. 
Harrington  v.  Churchward,  6  Jur.  N. 
8.  676.  And  see  Lee  v,  Waahbum,  80 
App.  Dlv.  410,  80  NTS  1040. 

75.  U.  a— Fechteler  v.  Palm,  183 
Fed.  462,  66  CCA.  336. 

III.— Channon  V.  Stewart,  108  Hi.  641. 
Mass. — Hallett    v.    Cumatoiu     1 1 0 
Mass.  32. 

Mich,— Johnston  v.  Steams.  160 
Mich.  247,  125  NW  29  (holding  that 
where  an  employer  seUs  shares  of  its 
stock  to  an  employee,  to  be  paid  for 
out  of  the  earnings  of  the  business, 
and  Issues  a  certificate  to  be  held  by 
It  as  collateral  until  it  has  been  paid 
for,  the  buyer  may  sue  for  an  account- 
ing of  the  business  sufficient  to  deter- 
mine whether  the  stock  has  been 
fully  paid,  or.  If  not,  what  proportion 
has  been  paid,  and  whether  paid  out 
of  the  earnings  of  the  business).  But 
fee  McOraw  v.  Dole,  63  Mich.  1,  29 
NW  477. 

N.  J. — Cornel!  v.  Redrow.  60  N.  J. 
Eq.  261,  47  A  66 :  Lllllendahl  v.  Steg- 
malr,  46  N.  J.  Eq.  648,  18  A  216; 
Alpaugh  V.  Wood,  46  N.  J.  Bq.  168. 
18  A  676  ;  Hai^rave  v.  Conroy,  19  N. 
J.  Eq.  281. 

N.  T. — Parker  t.  Pnlhnan,  30  App. 
Dlv.  208.  56  NTS  784 :  Lord  v.  Spiel- 
mann.  29  App.  Dlv.  292.  61  NTS  S84; 
N»w  ToFiE  V.  Manhattan  R  Co.,  71 


discretion  in  decreeing  an  account.^^ 

[$  73^    12.  Where  Amount  Involved  Is  Triflins. 

A  bill  in  equity  for  an  accounting  may  be  enter- 
tained, although  the  amount  involved  ia  trifling.^^ 

[$  74]  IS.  Jurisdiction  in  Particular  Oases — a. 
Accounting  for  Oommissioiu  and  Profits.  Contracts 
for  commiasions  on  sales  do  not  of  themselves  confer 
upon  courts  of  equity  jurisdiction  to  decree  an  ac- 
eountiog,^'  and  a  person  who  is  to  receive  as  com- 
pensation for  services  a  proportion  of  the  profits 
of  a  business  is  not  necessarily  entitled  to  a  decree 
for  an  accounting  as  to  the  profits;'^  but  in  cases 
involving  the  determination  of  the  profits  of  busi- 
ness courts  of  equity  readily  assume  jurisdiction.^ 
The  fact  that  complainant's  right  to  a  recovery  de- 
pends upon  the  result  of  a  business  carried  on  by  a 
third  person  not  a  party  to  the  suit  does  not  show 
a  necessity  for  an  accounting  so  as  to  give  the 
court  jurisdiction  over  the  snit  as  one  for  an 
account." 

[$  75]  b.  Acconnting  for  Funds  or  Property 
Jointly  Owned.''  An  accounting  may  generally  be 
had  in  equity  where  funds  or  property  are  jointly 
owned  and  one  party  refuses  to  account  to  the 
other  f(Jr  his  share  thereof,"  if  the  remedy  at  law 

Hun  637,  25  NTS  860.  But  Bee  Schants 
v.  Oakman,  163  N.  T.  148,  67  NB  2&S 
iajt  10  App.  Dlv.  161.  41  NTS  746] ; 
Hart  V.  L.  D.  Qarrett  Co.,  87  App. 
Dlv.  686.  84  ITTS  774. 

Pa. — Mas  ▼>  Monongahela  Cemetery 
Co..  226  Pa.  84,  76  A  40;  Russell  v. 
Miller,  64  Pa.  164 ;  Burtm  v.  Trainer, 
27  Pa.  Super.  626. 

R  L— Bentley  v.  Harris.  10  R.  L 
4S4,  11  AmR  696. 

ma— Rust  V.  FltshuKb,  132  Wis. 
549,  118  NW  508. 

Eng. — Harrington  v.  Churchward,  6 
Jur.  N.  8.  576. 

[a]  XTaoesslty  for  partaarsliip  rs- 
laUon^— To  entitle  one  to  an  account- 
ing under  an  agreement  to  share  the 
profits  of  a  transaction,  be  need  not 
establish  a  partnership  relation.  Cow- 
ard V.  Clanton.  122  Cal.  451.  66  P 
147;  Clarke  v.  Pierce,  62  Mich.  157, 
17  NW  780. 

76.  Tonawanda  Valley,  etc.,  R.  Co. 
v.  New  Tork,  etc.,  R.  Co.,  123  N.  T. 
641,  26  NE  603:  Bradford,  etc.,  R. 
Co.  v.  New  York,  etc.,  R,  Co.,  123 
N.  T.  816,  25  NE  499.  11  LRA  116. 

77.  Aooonntlng  by; 
Joint  tenant  see   Joint  Tenancy    1 23 

Cyc  482]. 
Partner  see  Partnership  [30  Cyc  3341. 
Tenant   In   common   see   Tenancy  In 
Common  [38  Cyc  1], 

78.  U.  S.— JJarle  v.  Myers,  207  U. 
S.  244,  28  set  86,  62  L.  ed.  191  [rev 
26  App.  (D.  C.)  582]  (holding  that 
the  estate  of  an  attorney  who  affreed 
to  divide  the  net  fees  received  In  the 

{irosecutton  of  French  spoliation  claims 
n  consideration  of  the  exclusive  use 
of  certain  papers  may  be  required  to 
account  for  fees  received  for  services 
performed  by  his  administrator,  where 
the  accounting  has  been  treated  by 
both  parties  as  one  proper  to  be  made 
for  the  whole  period)  ;  Empire  Circuit 
Co.  v.  Sullivan,  lo9  Fed.  1009  (hold- 
ing that  a  contract  by  which  defend- 
ants agreed  to  account  for  and  pay 
to  the  other  party  a  percentage  of  the  re- 
ceipts of  a  theater  operated  by  defend- 
ants created  a  trust  relation,  which, 
on  the  refusal  of  defendants  to  render 
an  account,  gives  a  court  of  equity 
Jurisdiction  to  compel  such  account- 
ing) ;  Christian  v.  Smith.  105  Fed.  466. 

Ark.— WllllaiDS  v.  Thweatt.  7%  Ark. 
36,  88  SW  »1  (holding  that  where 
plalntUF  showed  that  he  had  an  Inter- 
est In  property  of  which  defendant  had 
control,  and  defendant  Tecognlsed  him 
aa  the  proper  party  to  settle  with,  and 
alleged  that  he  was  ready  to  make 
a  settlement  with  proper  parties,  a 
case  fbr  an  accounting  and  settle- 
ment on  the  merits  was  made). 
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is  iaadequate." 

76]  c.  Acconnting  for  Bents  and  Profits. 
Courts  of  equity  frequently  assume  jurisdiction  to 
decree  an  account  to  determine  the  rents  and  profits 
of  property,  both  real  and  personal,^  as  against  one 
vbo  enters  on  the  estate  of  an  infant  as  bis  ^ardian 
or  bailiff,^^  or  against  the  disseizor  of  the  lands  of 
a  person  non  compos  mentis,^'  or  against  a  tenant 
by  elegit,"  or  where  the  right  to  reuef  is  baaed  <m 
an  equitable  title.^ 

Determination  of  legal  title.  Aceoant  by  itself  is 
not  ,BufBcient  to  confer  jurisdiction  where  plaintifE 
most  first  establish  his  l^al  title,  as  in  the  case  of 
a  suit  to  try  the  title  to  land  and  for  an  account  of 
rents  and  profits."" 

Basis  of  accounting.  Where  possession  of  land  has 
been  taken  under  color  of  right  and  in  good  faith, 


it  seems  that  a  court  of  equity  will,  not,  as  a  general 
rule,  require  the  ownpant  to  account  for  all  pos- 
sible rents  jsnd  profits  on  the  footing  of  a  wrong- 
doer." 

Length  of  time  for  which  accounting  decreed.  The 

general  rule  is  that  a  party  found  to  be  in  the 
wrongful  possession  of  property  i^  to  account  for 
rents  and  profits  during  the  whole  period  of  time 
that  his  possession  continued."  But  where  the  ex- 
trelbrdinary  aid  of  a  court  of  equity  is  invoked  for 
the  recovery  of  an  estate,  the  period  for  which  an 
accounting'  of  the  rents  and  profits  will  be  allowed 
is  a  matter  largely  within  the  discretion  of  the 
Gourt,^  and  under  special  circumstances  the  ac- 
counting has  been  restricted  to  the  period  follow- 
iag  the  filing  of  the  hill."'  In  many  cases,  on  the 
principle  that  equity  follows  the  law,  acconnting  for 


Cal.— Fox  V.  Hall,  164  Cal.  287.  128 
P  749  (ho)dlDS  that  where  a  defend- 
aot  tajtes  possession  of  plaintiffs' 
ranch  under  a  contract  provlalns  that 
he  shall  pay  all  taxes,  and  apply  the 
net  Income  until  a  mortgace  on  the 
ranch  is  paid,  and  where  he  receives 
the  Income  therefrom,  but  falls  to 
make  the  payment  as  agreed,  plaintiffs 
are  entitled  to  an  accounting). 

Minn. — Taylor  v.  Times  Newspaper 
Co..  83  Minn.  523.  86  NW  760,  85 
AmSR  473. 

N.  H. — Broohs  v.  Goodwin,  70  N. 
H.  281.  47  A  265  (where  plaintiffs 
and  defendant,  each  of  whom  ha4  an 
interest  as  heirs  In  an  estate,  agreed 
to  unite  in  the  contest  of  a  will  which 
deprived  them  of  their  Interests,  and 
to  share  the  expenses,  and,  in  case 
of  recovery  or  compromise,  'to  divide 
the  proceeds,  and  defendant  received 
an  amount  unknown  to  plaintiffs  by 
compromising  the  contest,  which  she 
refused  to  share  with  them,  and  It 
was  held  that  the  facta  were  suffi- 
cient to  entitle  plaintiffs  to  an  ac- 
count). 

.  N,  T. — Bolce  V.  Jones,  106  App.  Dlv. 
E47.  94  NY3  896  (holding  that  Where 
stock  and  bonds  of  a  corporation  were 
received  as  the  fees  for'  the  promo- 
tion of  a  corperatlon  by  one  of  the 
parties  to  a  contract,'  which  made 
another  equally  interested  ta  the  ven- 
ture and  joint  owner  of  the  property 
after  deductlnK  the  respective  personal 
expenses  of  uie  parties,  equity  had 
jurisdiction  to  direct  an  accounting 
to  adjust  the  righte  of  the  iMrties 
under  the  contract  on  the  refusal  of 
the  party  receiving  the  property  to 
distribute  it  according  to  the  contract 
provisioas). 

S.  D.— Woodford  v.  Kelley,  18  S.  D. 
615.  101  NW  1069. 

W.  Va.— Williams  v.  Buster,  6  W. 
Va.  842. 

TOsZ-MIlwaukee  Boston  Store  -  v. 
KatE,  163  Wis.  492,  140  NW  1638 
(holding  that  a  contract  between  the 
owner  of  a  department  store  and  one 
malntatnlng  a  department  therein 
created  a  joint  possession  so  that  such 
owner  could  maintain  suit  for  account- 
ing). 

[a]  TbaoTT  of  aotloii^An  action 
for  an  accounting  of  a  share  of  money 
and  property  received  by  defendants 
under  an  executed  agreement  by  which 
attorneys  were  to  receive  a  snare  of 
money  and  property  recovered  throuRh 
their  services  in  litigation  can  only 
be  maintained  on  the  theory  that  the 
contract  for  such  share  operates  as 
an  equitable  assignment  unrter  which 
they  are  entitled  to  an  equitable  in- 
terest In  the  proceeds  under  the  litiga- 
tion. Barnes  v.  Shattuck,  13  Ariz.  338, 
114  P  952. 

[bl  Xb  QoaImo  an  htir  has  no 
rlRht  to  sue  one  of  hia  coheirs  en 
reddltlon  de  compte,  but  the  only 
action  which  he  can  brfaig  Is  an  action 
en  compte  et  partage.  Itenaud  v.  Del- 
fausse,  6  Que.  Pr.  280. 

n.  E:verett  v.  De  Fontaine,  78  App. 
dr.   219,    79   NTS  693;   Oetman  v. 

U  C.  J.— 40] 


Dorr,  28  Mlac.  664,  S9  NTS  788  (hold- 
ing that  equity  wHl  not  entertain 
Jurisdiction  of  an  action  for  an  ac- 
counting and  division  of  property  be- 
tween a  landlord  and  bis  tenant,  who 
holds  under  a  written  contract,  letting 
a  farm  and  [tersonal  property  on 
shares)  ;  WIHIb  v.  Crawford,  88  Or. 
622,  63  P  985,  64  P  866,  63  LRA 
904  (holding  that  where  plaintiff  and 
defendant,  who  were  not  partners,  were 
employed  by  N  as  his  attorneys  to 
prosecute  several  suits,  and  plaintiff 
alleged  that  defendant  misrepresented 
the  amount  of  fees  he  received  from  N, 
and  fraudulently  retained  more  than  his 
share,  plaintiff's  bill  for  an  account- 
ing was  properly  dismissed)  ;  Latham 
v.  Harby,  60  8.  G.  428,  27  SE  862. 

[a]  A  eontraot  to  par  plalntUt,  M 
■alarjr,  a  peroeataffe  of  the  net  profits 
of  a  business,  with  -  a  guaranteed 
minimum,  will  not  support  an  action 
for  an  accounting.  Oppenhelmer  v. 
Van  Raalte,  151  App.  ^v.  601,  136 
NTS  197. 

80.  Turner  v.  Morrlfl,  27  Miss.  733  : 
pulford  V.  Whlchcr,  76  Wis.  566.  45 
NW  418 ;  Catori  v.  Coles,  L.  R.  1  E^q. 
681 ;  Townsend  v.  Ash,  3  A,fk.  336,  26 
Reprint  996  ;  Stackpoole  v.  Davoren,  1 
Bro.  P.  C.  9,  1  Reprint  382 ;  Nixon 
V.  Robinson,  7  Ir,  Eq.  520;  Bamewall 
V.  Bamewall,  3  Ridg.  P.  C.  66. 

81.  Drury  v.  Conner,  1  Harr.  &  O. 
(Md.)  220;  Wathen  v.  Glass,  64  Miss. 
382 ;  Carmlchael  v.  Hunter,  6  Miss. 
308,  36  AmD  401 ;  Dormer  v.  Fortescue, 
3  Atk.  124.  2C  Reprint  87S. 

[a]  Hztant  of  mle^Where,  how- 
ever, a  bill  In  equity  for  an  account 
states  a  case  disclosing  a  liability  in 
trover,  which  Is  barred  by  the  statute 
of  limitations,  a  court,  of  equity  will 
not  entertain  Jurisdiction  merely  on 
the  ground  that  the  property,  when 
converted,  belonged  to  an  Infant.  Bla 
V.  Ela,  158  Mas&  54,  SS  NE  967. 

88.  Robinson  v.  Burrttt,  66  Mbm. 
366.  e  S  208. 

83.  Owen  v.  arlfllth,  Ambl.  B20.  27 
Reprint  336,  1  Ves.  260.  27  Reprint 
1012  ;  McDonnel  v.  Aleock,  S  Ir.  Eq.  127. 

84.  Dormer  v,  Fortescue,  3  Atk.  130, 
26  Reprint  875. 

86.  Ala. — Tecumseh  Iron  Co.  v. 
Gamp,  93  Ala.  572,  9  S  343. 

Ark.— Ashley  v.  Uttle  Rock,  66  Ark. 
391,  19  8W  1068. 

Pa. — Long's  App.,»92  Pa.  171;  Mes- 
slmer's  App.,  92  Pa.  168 :  Frlsbee's 
App.,  88  Pa.  144;  North  Pennsylvania 
Coal  Co.  V.  Snowden,  42  Pa.  488,  82 
AmD  630. 

S.  C.—Butler  v.  Ardls,  7  S.  C.  Eq.  60. 

Tenn. — Barry  v.  Shelby,  4  Hayw.  229. 

Wis. — Bracken  v.  Preston,  1  Finn- 
584.    44  AmD  412. 

Eng. — Norton  v.  Frecker,  1  Atk.  524, 
26  Reprint  330. 

[a]  Aootnintlnr  altbonA  Tlfht  at 
law  not  eatabllaliea. — (1)  in  some  In- 
stances It  has  been  held  that  a  court  of 
equity  will  decree  an  accounting  for 
rents  and  profits,  although  complainant 
has  not  established  his  right  at  law. 
<3ough  V.  Manning,  26  Md.  847.  (2) 
So  in  1  Fonblanque  Etq.  tdc  1  o  S  |  S 


note  (k)  It  Is  said  that  courts  of 
equity,  when  resorted  to  for  the  pur- 
pose of  an  account  of  mesne  profits, 
will  in  many  cases  consult  the  prin- 
ciple of  convenience  and  sometimes 
decree  It  where  the  party  has  not 
already  established  his  right  at  law. 
But  Mr.  Justice  Story  says  that  while 
this  is  to  some  extent  borne  out  by 
authority,  as  in  the  case  of  share- 
holders In  real  property  of  a  peculiar 
nature  (such  as  shareholders  in  the 
New  River  Water  Works  In  England) 
there  Is  great  reason  to  question 
whether  the  doctrine  is  generally  ad- 
missible as  a  rule  In  equity  resultlni; 
from  mere  convenience,  but  that  It 
seems  rather  to  result  from  the  pecu- 
liar character  of  the  property  where 
there  are  many  proprietors  In  the 
nature  of  partners  having  a  common 
title  to  the  profits,  and  therefore  the 
whole  becomes  appropriately  a  matter 
of  account.  Story  Eq.  Jur.  S  509  rclt 
Townsend  v.  Ash,  3  Atk.  336,  26  Re- 

Srlnt  995  ;  Lorlnier  v.  Lorlmer,  6  Madd. 
63,  56  Reprbit  934  ;  Adtey  v.  Whlt- 
stable  Co.,  17  Ves.  Jr.  816,  84  Reprtnt 
122].  (3)  However,  it  has  been  held 
that  equity  is  without  jurtsdlctlon  of 
a  bill  to  compel  an  accounting '  for 
royalties  for  coal  mined,  where  de- 
fendants cleny  complainants'  title  to 
the  land  under  which  the^  coal  was 
mined,  as  an  accounting  cannor  be 
demanded  until  complainants  have  es- 
tablished their  right  at  law.  I^zarus 
V.  LehlRh,  etc.,  Ccw.1  Co..  «21  Pa.  416. 
70  A  817. 

86.  Millard  v.  Truax,  73  Mich.  381. 
41  NW  328. 

87.  Hack  V.  Norris,  46  Mich.  587. 
10  NW  104 ;  Roosevelt  v.  Post,  1  Bdw. 
(N.  y.)  679;  Dormer  v.  FortesAie,  S 
Atk.  124,  28  Reprint  876;  Deane  r. 
Wade.  1  Oh.  Rep.  4S,  21  Reprint  B04 ; 
HlckB  V.  Sailitt,  2  De  O.  M.  &  O.  782. 
62  BngCh  609,  4S  Reprint  807:  Black- 
wood-v.  OregK  Hayea  ft  J.  310:  Bol- 
ton V.  Deane,  Free.  Ch.  616,  24  Reprint 
221.  And  see  Vulcan  Detlnnlng  Co. 
v.  American  Can  Co.,  76  N.  J7  Eq. 
642.  73  A  609.  Compare  Rowland  v. 
Best,  7  S.  C.  Eq.  317  (period  restricted 
to  four  years)  ;  Atty.-Qen,  v,  Stafford, 
1  Rusa.  647,  46  EngCh  487,  28  Reprint 
21 1  (accounting  decreed  from  time 
wh^  account  rendered  by  defendant's 
answer  commenced). 

[al  Bill  by  infant. — In  the  case  of 
a  bill  brought  by  an  Infant  for  the 
pofisesston  of  an  estate  and  ^n  ac- 
count of  rents  and  profits,  the  court 
will  decree  an  account  from  the  time 
the  Infant's  title  accrued,  because 
every  person  who  enters  on  the  estate 
of  an  Infant  does  so  as  guardian  or 
bailiff  for  the  Infant  Dormer  v. 
Fortescue,  3  Atk.  124.  26  Reprint  875. 

88.  Wright  V.  Chard.  4  Drew.  673. 
62  Reprint  268  faff  1  De  O.  F.  &  J. 
667.  62  EtiKCh  439,  46  Reprint  4811. 

89.  Roosevelt  v.  Post.  1  Edw.  (N. 
T.)  679;  Nelson  v.  Allen,  1  Terg. 
(Tenn.)  260;  Dormer  v,  Fortescue,  3 
Atk.  124,  26  Reprtnt  875  ;  Clarke  v. 
Yonge.  6  Beav.  623,  49  Reprint  680  ; 
Dean  -r.  Wade^  1  Ob.  Bep^  48,  21  Re- 
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rents  and  profits  has  beeu  restricted  to  the  period 
for  which  mesne  profits  were  ^recoverable  at  law.^ 

[(  77]  14.  Objections  to  Jurisdiction;  Waiver. 
Matters  of  account  are  so  far  within  the  pale  of 
equity  jurisdiction  as  to  draw  to  them  the  applica- 
tion of  the  general  rule  that  where  the  subject  matter 
is  not  altogether  foreign  to  the  court  a  plea  to  the 
jurisdiction  ought  to  be  interposed  at  the  very 
earliest  opportunity,  and  the  psjties'  should  not  be 
suffered  to  wade  through  a  tedious  and  expensive 
litigation  and  then  make  objection  that  the  remedy 
is  at  law."  This  objection  may  be  taken  by  de- 
murrer." 

[$  78]  B.  Acconnting  Under  Reformed  Proced- 
ure, When  admittedly  for  an  accounting,  an  action 
under  the  reformed  procedure  is  essentially  an 
equitable  actiQU,"^  although  whether  it  is  legal  or 
equitable  is  often  governed  by  the  same  considera- 
tions which  control  where  law  and  equity  are 
separately  administered,"  especially  where  the  sub- 
ject matter  comes  under  well  recognized  heads  of 
chancery  jurisdiction,  as  fraud^  trusts  or  other 
fiduciary  relations,^  partnership,   or  the  adjustment 


of  rights  and  interests  of  part  owners.*"  The  r^et 
is  administered  under  pleadings  presenting  faets  to 
show  a  proper  case  therefor,""  and  the  suit  will  not 
be  dismissed  because  allegations  appropriate  to  a 
legal  cause  of  action  are  contained  in  the  complaint.^ 
In  Nova  Scotia  the  practice  has  been  so  modified 
as  to  enable  a  party  who  is  simply  seeking  an  ac- 
count to  ol>tain  it  promptly,  with  little  expense,  and 
without  pleadings,  after  service  of  summons  indorsed 
with  a  claim  for  an  accounting,  unless  some  pre- 
liminary question  is  interposed  by  defendant.^  In 
some  cases,  however,  the  adequacy  of  the  legal 
remedy  under  the  code  is  made  to  exclude  a  resort 
to  the  method  of  trial  incident  to  equitable  actions, 
as  a  trial  by  the  court  without  a  jury,  in  cases 
which  WAuld  be  proper  for  equitable  jurisdiction  in 
a  court  of  chancery.  Thus  the  complicated  character 
of  the  accounts  and  the  need  of  discovery  have  been 
said  to  furnish  but  slight  if  any  reason  for  a  resort 
to  equity  under  such  code  provisions  as  allow  a 
reference  of  complicated  accounts  or  an  examination 
of  adverse  parties  before  trial,*  although  the  juris- 
diction over  trusts  and  other  fiduciary  relations  re- 


Srint  S04;  Schroder  v.  Schroder,  18 
ur.  987 ;  Bowes  v.  E^t  London 
Waterworks.  3  Madd.  375.  66  Reprint 
543 :  Edwards  v.  Morgan,  13  Price  782 
[all  1  Bllgh  N.  S.  401,  4  Reprint 
922]:  Atty.-Oen.  V.  Exeter.  2  Rusb. 
46.  i  BngCh  46.  88  Reprint  262; 
Pickett  V.  Lo^on,  14  Ves.  Jr.  215.  38 
Reprint  608 ;  Pettlward  v.  Prescott,  7 
Yes.  Jr.  641,  32  Reprint  218;  Pulteney 
T.  Warren,  t  Ves.  Jr.  72,  81  Reprint 
944.  And  see  Vulcan  Detlnning  Co. 
V.  American  Can  Co.,  76  N.  J.  Bq.  642, 
78  A  tOS. 

•Ol  Hercy  v.  Ballard,  4  Bro.  Ch. 
468.  29  Reprint  991 :  Hickman  v.  'Up- 
sa^  4  Ch.  D.  144:  Gibbons  v.  Snape, 
IDe  a.  J.  *  S.  621,  66  EIngCh  488. 
46  Reprint  846 ;  Denys  v.  Shuckburgh, 
6  Jur.  21 ;  Obee  v.  Buhop,  6  Jur.  N.  S. 
182:  Pearce  r.  Newlyn,  8  Madd.  186, 
66  Reprint  479  :  Reade  v.  Reade,  B 
Ves.  Jr.  744,  81  Reprint  836 ;  Dnim- 
mond  V.  St.  Albans,  b  Ves.  Jr.  433,  81 
Reprint  667. 

9>,  V.  8. — Ktlboum  V.  Sunderland, 
180  U.  a  60S,  9  set  694,  32  L.  ed. 
1006. 

Conn.— -Smith  T.  I<awrence,  16  Conn. 
468. 

PI  a. — Gordon  v.  SImonton,  10  Fla.  179. 

HI.— Crawford  v.  Schmlts.  189  111. 
664,  29  KE  40. 

Mass. — Massachusetts  Gen.  Hospital 
v.  State  Mut.  L.  Assur.  Co.,  4  Gray  227. 

N.  J. — Seymour  v.  Long  Dock  Co., 
20  N.  J.  Ed.  896. 

N.  T. — Schuetz  v.  German-American 
Real  Est.  Co.,  21  App.  Dlv.  168,  47 
NTS  600 ;  Post  T.  KImherly,  9  Johns. 
470 ;  LudloT  V.  Slmond,  2  Cal.  Cas. 
1,  2  AmD  291. 

N.  C— Dickens  v.  Ashe,  8  N.  C.  881 
note. 

Oh.— Xicholaon  v.  Pirn,  6  Oh.  St  25. 
Pa. — McGinn  t.  Benner,  180  Pa.  396, 

26  A  926 ;  HarrlnRton  v.  Florence  Oil 
Co..  178  Pa,  444,  85  A  856 :  Seartght 
V.  Carlisle  Deposit  Bank.  162  Pa.  604, 
29  A  783  :  Drake  v.  Lacoe,  167  Pa.  17, 

27  A  688 ;  Evans  v.  Goodwin,  182  Pa. 
186.  19  A  49. 

Vt— Holt  V.  Daniels,  61  Vt.  89,  17 
A  786. 

Va.— Hickman  v.   Stout,   t  Leigh 

(29  Va.)  6. 

Wis.— Meyer  v.  Garthwalte,  98  Wis. 
671,  66  NW  704. 

'  [a]  Bale  etated^In  Smith  v.  Law- 
rence. 26  Conn.  468,  478,  the  court 
said :  "If  this  were  a  case  where  a 
court  of  equity  had  not  jurisdiction, 
under  any  drcumstancas,  to  grant  re- 
lief, we  should  he  obliged  to  sustain 
this  objection ;  but  as  It  appears  by 
the  ajreement  between  these  parties 
In  reference  to  the  compensanon  to 
which  the  plalntlfT  was  to  be  enUtled 
for  hli  Mrvloea,  that  the  MeertafaiiDMit 


of  the  fact  whether  the  defendants 
were  In  arrear  to  the  plalntlil.  and 
If  so  to  what  amount.  Involves  a 
matter  of  account  between  them,  which 
Is  a  subject  over  which  a  court  of 
equity  has  general  jurisdiction,  we 
think  it  was  incumbent  on  the  de- 
fendants to  make  this  objection  at  an 
earlier  stage  of  the  case.  They  should 
not  be  allowed  to  ^do  so  after  an 
answer  has  been  flled  to  the  merits 
of  the  bill,  and  the  expense  of  a  hear- 
ing has  twen  incurred,  and  therefore 
the  court  should  not  dismiss  the  bill 
on  this  ground,  but  should  retaht  the 
cause  and  proceed  to  grant  relief." 

[b]  After  evUsae*  litfore  nasUr. 
•—Where  the  bill  shows  that  an  ac- 
counting la  proper  because  the  accounts 
are  complicated,  running  through  many 
years,  the  bill  will  not  be  dismissed 
after  evidence  before  the  master  dis- 
closes that  no  such  accounting  was  In 
fact  necessary,  and  that  a  remedy  at 
law  was  adequate.  Drake  v,  Lacoe, 
167  Pa.  17,  27  A  638.  But  where  the 
master   and    the   court    find  against 

filalntlff  upon  the  matters  which  are 
he  basis  of  the  jurisdiction  on  the 
ground  of  account  the  appeal  will  be 
dismissed.  Ahl's  App.,  129  Pa.  49,  18 
A  476,  477;  Passyunk  BIdg.  Assoc. 's 
App.,  88  Pa.  441 :  Sllvts  V.  Clous,  1 
Pa.  Super.  '41.  And  see  Cummins  v. 
White,  4  Blackf.  (Ind.)  356. 
^  [c]  Waiver  br  oon— Bting  to  d** 
oree^  -A  decree  by  consent,  ordering 
an   account  In   accordance  with  the 

{^leadings.  Is  a  waiver  of  all  objections 
o  the  jurisdiction  of  the  court  to  order 
the  account,  althoiigh  It  reserves  until 
the  coming  In  of  the  report  all  ques- 
tions of  dispute  in  the  cause  between 
the  parties.  Dlllard  v.  Harris,  2  Tenn. 
Ch.  196. 

M.  Powers  v.  Cray,  7  Ga,  206 ; 
Lynch  v.  WUIard,  6  Johns.  Ch.  (N. 
T.)  342. 

[a]  VUa  la  now  otharwise  In 
Oeozfte  by  statute.  Reld  v.  Wilson, 
109  Qa.  424,  34  SE  60S. 

98.  Smith  V.  Smith,  88  Cal.  672, 
26  P  866  ;  Gamer  v.  Rels,  26  Minn.  476. 

[a]  Code  oases  are  included  In  the 
citation  of  cases  In  support  of  the 
various  principles  of  equitable  jtuisdlc- 
tlon. 

M.  Lewis  V.  Vamum,  12  AbbPr  (N. 
T.)  806. 

95.  Johnson  v.  Golder,  182  N.  T. 
116,  30  NB  876 ;  Bird  v.  Lanphear,  11 
App.  Dlv.  613,  42  NTS  628.  And  see 
supra  I  70.  ^ 

96.  Getty  V.  Devlin,  70  N.  T.  604 ; 
Walker  V.  Spencer,  46  N.  T.  Super  71 ; 
West  V.  Brewster,  8  N.  T.  Super.  647  ; 
Dunn  T.  Johnson,  116  N.  C.  249,  20 
SB  190;  Martin  t.  WUboume,  H  N. 


C.  821 :  RIppe  v.  Stogdltl,  61  Wis.  88, 
20  NW  646.    And  see  supra  f  68. 

97.  Daugherty  v.  GoufL  28  Nebr. 
105,  86  NW  861 ;  King  vTBuiies,  109 
N.  T.  267,  16  NB  882;  Wmiams  v. 
SlotCL  70  N.  T.  601.  See  Partnership 
[80  Cyc  884]. 

98.  Whiten  T.  Spring,  74  N.  T. 
160;  Dyckman  v.  Tolienta,  42  N.  Y. 
549.    And  see  supra  |  76. 

99.  Colo. — ^Kayser  v.  Mangham.  8 
Colo.  282.  6  P  808. 

Qa. — Teosley  v.  Bradley.  110  Oa. 
497,  86  SB  782;  Raid  v.  WUson,  109 
Go.  424,  34  SB  608. 

Nebr. — ^Daugherty  v.  Goud,  33  Mebr. 
105,  36  NW  851. 

N.  T, — Johnson  vj  Golder.  132  N. 
T.  116,  SO  NE  876 ;  Williams  v.  Slote, 
70  N.  Y.  601 ;  Darling  v.  Brewster. 
66  N.  Y.  667;  Bmery  v.  Pease.  20  N. 
Y.  62 ;  Pierce  v.  McLaughlin  Real  Bst 
Co.,  121  App.  Dlv.  601,  106  NYS 
28;  Parker  v.  Fullma^  86  App.  Dlv. 
208,  56  NYS  734 ;  Schuetz  v.  German- 
American  Real  Bst.  Co.,  21  App.  Dlv. 
163,  47  NYS  600:  Myers  v.  Bolton, 
89  Hun  842.  35  NYS  677:  Walker  v. 
Bpencer.  46  N.  Y.  Super.  71:  Pickard 
V.  Simpson,  6  NYS  OS  [atC  127  N.  Y. 
681,  28  Vim  2551 ;  Redfleld  T.  Middle- 
ton,  1  AbbPrNS  16. 

N.  C. — Dunn  v.  Johnson.  116  N.  C. 
249,  20  SB  890 ;  Martin  v.  Wllboume, 
66  N  C  321 

8.  C— Buist  V.  Melchers,  44  S.  C. 
46,  21  SB  449  :  Greenville  Nat  Bank 
V.  Jennings,  88  S.  C.  872.  17  SB  1«. 

Tex. — Santleben  v.  Proboese,  17  Tex. 
Civ.  A.  626,  43  8W  671.  " 

Wash. — Seattle  Nat  Bank  v.  School 
Dlst  No.  40.  20  Wash.  388,  KB  P  217. 

Wis,— Rlppe  v.  Stogdlll.  61  Wis.  88, 
20  NW  645 ;  Schwlckerath  ▼.  Lohen, 
48  Wis.  699.  4  NW  806. 

[a]  OaluOTDla  anpszlor  oemrt. — ^Tf 
a  plaintiff  has  a  cause  of  action  oX 
which  the  superior  court  has  Jurisdic- 
tion, and  it  Is  necusary  to  have  an 
accounting  to  determine  his  rights, 
such  accounting  may  be  had  In  that 
court,  regardless  of  whether  the  facts 
would  have  given  jurisdiction  to  a 
court  of  equity.  The  superior  courts 
afford  the  remedies  to  vtAtb  the  facts 
may  rtiow  the  parties  entitled,  wheth«r 
legal  or  equitable.  Coward  v.  Clan- 
ton,  123  CaL  461,  56  P  147. 

1.   Myers  v.  Bolton,  19  Hui  242, 

85  NYS  S77.   See  infra  11  U-91. 

&   Palmeter  v.  Palmeter,  40  Nova 
Scotia  190. 
8.   Babhott  V.  TewlEshury,  46  Fed. 

86  (where  It  was  held  that  the  neces- 
sity for  a  discovery  was  not  sufficient 
to  make  a  suit  in  equity  proper  foir 
the  enforcement  of  the  contract  to 
pay  comrolsalons  on  sales,  because  de- 
fendant might  be  JiuluKKiacd  ducsos 
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ACCOUNTS  AND  ACCOUNTING 
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mains.*  On  the  other  hand  a  mere  aakii^  for  an 
aceountuig  will  not  have  the  effect  of  changing  the 
form  of  action  so  as  to  require  a  trial  by  the  court 
exclusively,  or  by  a  referee  in  a  case  for  the  re- 
covery of  money  had  and  leceiTed  or  on  an  aeconnt 
stated.' 

79j   0.  Tfrritorial  Jurisdiction  and  Venue. 

Location  of  the  land  or  property,  an  accounting  of 
the  profits  or  avails  of  which  is  soughtj  although 
snch  prop»erty  is  beyond  the  territorial  jurisdiction 
of  the  court,  will  not  affect  the  question  of  jurisdic- 
tion when  the  parties  are  subject  to  the  process  of 
the  eotut.*  On  the  other  hand  it  is  held  that  an 
«liiitable  action  under  the  code  is  essentially  a  per- 
sonal action,  and  defendant  has  a  right  to  trial  in 
the  county  of  his  residence  unless  the  subject  matter 


is  exclusively  land.' 

80]  D.  Demand.  A  demand  upon  the  party 
liable  to  account  is  generally  a  prerequisite  to  the 
right  to  maintain  a  bill  for  an  accounting.' 

Where  the  account  ia  complicated,  giving  rise  to 
an  independent  equity,  it  has  been  held  that  a  pre- 
liminary personal  demand  for  an  acoonntii^  before 
resorting  to  equity  is  not  necessary." 

Where  an  accounting  is  ancillary  only  to  the  main 
pui;poses  of  an  action  or  suit  no  demand,  it  seems, 
is  necessary.^" 

[$  81]  E.  Defenses'^.  Settlement  or  SUted 
Account.  A  stated  account  is  a  good  plea  in  equity 
to  a  bill  for  an  accounting,  except  so  far  as  im- 
peached for  fraud  or  mistake;"  and  a  court  cannot 
enter  upon  an  original  aeoounting  on  a  bill  which 


tecvm  If  within  a  hundred  miles,  or 
his  testlmtmy  mlsht  be  taken  if  he 
Uved  beyond  that  distance):  Kubl  v. 
Pierce  Coonty.  44  Nebr.  684,  62  NW 
196C ;  Lamaster  v.  Scofleld,  6  Nebr. 
1*8;  Uhlman  v.  New  Torlt  I*  Ins.  Co., 
10»  N.  T.  4X1,  17  NB  SSS.  4  AmSR 
482;  Marvin  v.  Brooks,  94  N.  Y.  71; 
Smith  V.  Bodine,  74  N.  Y.  SO;  Wil- 
liams V.  Slote,  70  N.  T.  601 ;  NIehaus 
V.  N'iehaus,  141  App.  Dlv.  251,  125 
XYS  1071 ;  Howetl  v.  Crosby,  »9  Hun 
265,  25  NTS  *28  ;  Abbey  v.  Wheeler. 
U  Hun  226,  92  NTS  1060;  Hackett 
V.  EQultable  Ij.  Assar.  Soc,  SO  Misc. 
Kt.  83  NTS  847  [aS  SO  Al»i.  Dlv. 
2<6,  S3  NTS  1092}. 

[a]  Me  aiaa— In  BeUlngham 
T.  Palmer,  54  N.  J.  Eq.  186,  189,  S3  A 
199,  the  court  said :  ^*Now,  In  deter- 
mlnloK  whether  a  court  oi  law  can 
ailequateljr  deal  with  an  account,  I  do 
not  perceive  why  the  present,  and  not 
the  past,  method  of  legal  procedure 
should  not  be  regarded.  This  Is  the 
rule  In  regard  to  ^bllls  for  new  trials 
exhibited  in  the  court  of  equity.  The 
propriety  of  such  bills  Is  not  tested 
by  the  restricted  power  of  courts  of 
common  law  to  grant  new  trials  at 
the  time  when  such  bills  were  first 
entertained,  but  Is  tried  by  the  present 
libera!  practice  of  the  court  in  this 
respect.  As  was  observed  In  Powers 
V.  Butler,  4  N.  J.  Eq.  465  :  'Upon 
examination  of  the  numerous  author- 
ities. It  will  be  seen  that,  as  the  courts 
of  law  have  extended  their  Jurisdic- 
tion over  these  subjects,  the  .courts  of 
equity  have  withdrawn  their  Jurisdic- 
tion from  It.'  This  remark  was 
reiterated  tn  the  case  of  Hannon  v. 
Maxwell,  31  N.  J.  Bq.  818,  829,  de- 
cided by  the  court  of  appeals.  So  It 
seema  to  me  that  the  question  Is 
whether  a  court  of  law  can  now  ade- 
quately deal  with  the  account.  The 
question  is  simply  adequacy  of  the 
remedy,  and  that  should  be  decided 
by  the  present  processes  of  legal  In- 
vestigation." But  a  strong  case  against 
this  theory  Is  Shepard  v.  Brown,  4 
OUIard  208,  06  Reprint  681,  and  the 
rule  applied  seems  stricter  than  that 
which  recognizes  a  broad  equitable 
JuriBdlction  In  matters  of  account 

[b]  Dn'fer  to  aooonnt  Imposed 
fer  faw^But  notwithstanding  the 
cases  above  cited  from  New  York,  It 
fs  held  there  that  where  a  corporation 
Is  under  an  obligation  Imposed  by  law 
to  pay  a  percentage  of  Its  earnings  to 
the  city  an  equitable  action  for  an  ac- 
countlng  may  be  malnuined  against 
the  corporation.  New  Toiii  v.  Uan- 
battan  R.  Co.,  >B  NTS  860  (which  was 
put  upon  the  ground  that  where  an 
accounting  la  necessary  to  determine 
the  amount  doe  to  Hib  dty  of  the  city's 
money  in  ponesslan  of  defendant  such 
a  mnedy  la  proper,  xmon  the  author- 
ity of  Now  Tort  V.  Twenty-third  St 
R.  Co.,  113  N.  Y.  311.  21  NB  60,  where 
the  action  was  of  this  character  and 
an  Interiocutory  Judgment  for  an  ao- 
eounttng  was  atllrmea  without  discuss- 
ing the  question  of  the  remedy). 

_  [c]  nooavaloBco  or  lainzy  to  d«- 
fandaatn-Jf,  cranlderlng  all  the  cit^ 
eumstanceflb  It  appears^hat  It  would 


4. 

See 
148, 
6. 
Co., 


be  of  very  great  Inconvenience  and 
possible  Injury  to  defendant  the  com- 
plainant will  be  remitted  to  his  rem- 
edy at  law.  Uhlmann  v.  New  York  L. 
Ins.  Co.,  lOfl  N,  Y.  421,  17  NB  363, 
4  AmSR  482. 

[d  1  Zoweror,  nioh  vtatntea  do 
B0«  take  away  tlia  Jurisdiction  of 
oqal^  In  cases  of  complicated  ac- 
counts. BeUlngham  v.  Palmer,  54  N. 
J.  Eq.  336,  33  A  1S9;  Crane  v.  Ely, 
37  N.  J.  Ea.  604 ;  Hawley  v.  Cramer, 
4  Cow.  (N.  Y.)  717;  Croakey  v. 
Buropean,  etc..  Steam  Shipping  Co.,  1 
Johns.  jTh.  108.  70  Reprint  99% 

[e]    In  Wlsoonaln,  under  a  com- 

ftlalnt  alleging  that  plaintiff  was  not 
n  possession  of  any  books,  papers,  or 
memoranda  by  which  the  amount  of 
the  moneys  to  be  accounted  for  coulg 
be  ascertained.  It  was  held  that,  not- 
withstanding a  statute  which  super- 
seded the  proceeding  by  a  bill  In 
equity  for  discovery  In  aid  of  another 
action,  the  complaint  stated  a  caufte 
of  action  In  equity,  as  such  statute 
did  not  affect  the  jurisdiction  of  equity 
In  matters  of  accounting.  Scbwlck- 
erath  v.  Lohen.  48  Wis.  699,  4  NW 
806. 

Marvin  v.  Brooks,  94  N.  Y.  71. 
Schantz  V.  Oakman,  163  N.  T. 
67  NE  S88. 

Sliver    V.    St    Louis,    etc,  R 
6  Mo.  A.  S81   [aff  72  Mo.  194]. 
See  Infra  ||  88-91. 

[a]  Aooonatlng  or  on  aoeonat 
•tatod^—So  In  New  Tork  It  seems  the 
court  may  determine  from  the  com- 
plaint whether  the  action  Is  fpr  an  ac- 
counting or  is  an  action  on  a  stated 
account  PIckard  v.  Simpson,  6  NTS 
93  laff  127  N.  T.  681,  28  NB  2551. 

e.  Burlln^me  v.  Hobbs,  12  Qray 
(Mass.)  867;  Wood  v.  Warner,  15  N. 
J.  Bq.  81 ;  Reading  v.  Haggln,  68  Hun 
450,  12  NTS  868  (recognizing  the  ap- 

Jillcatlon  of  the  rule  that  equity  has 
urlsdlctlon  notwithstanding  the  lands 
le  In  another  state,  where  the  parties 
are  before  the  court)  ;  Rendnck  v. 
Wood,  80  L.  J.  Ch.  683. 

7.  Smith  V.    Smith,    88    Cal.  672, 

26  P  866 ;  ^  Le  Breton  v.  San  Fran- 
cisco Super?  Ct,  «6  Cat.  27.  4  P  777. 
See  Venue  [40  Cyc  061. 

8.  Conn. — Souuiworui    v.  Smith, 

27  Conn.  IBS,  71  AmD  72;  ftnlth  v. 
Lawrence,  86  Conn.  468.  - 

HawalL — Fowler  v.  Catton,  18  Ha- 
waii 487;  Keellkolani  v,  Robinson,  2 
Hawaii  436. 

Mont — Alywln  v.  Morley,  41  Mont. 
191,  108  P  778  ;  Ayotte  v.  Nadeau,  82 
Mont  498,  81  P  145. 

Wash. — Seattle  Nat.  Bank  v.  School 
DiBt  No.  40,  20  Wash.  868.  66  P  817. 

Wis.— Stein  v.  Benedict.  88  Wis.  e08, 
53  NW  891. 

[a]  m  Qnobeo  In  order  that  a 
man  who  has  a  right  to  an  ac- 
count from  another  shall  have  an 
action  en  reddlUon  de  compte  against 
him  It  Is  necessary  for  him  to 
show  a  demand  refused  by  defendant, 
and  If  he  sues  without  having  made 
a  demand,  and  defendant,  when  sued, 

e reduces  his  account,  the  action  will 
B  dlamlssed  with  costs  as  prema,ture. 


Chanteloup  v.  Fulton,  10  Que,  Super. 

887. 

[b]  XTo  proolM  form  of  words  is 
necessary  in  a  notice  to  accoimt.  It 
Is  enough  if  It  be  such  that  It  cannot 
mislead  or  leave  any  doubt  of  the  ob- 
ject of  It  Whlttler  T.  Vaufldian,  87 
Me.  801. 

[c]  senwud  hold  raiOolaBt. — ^HurU 
hurt  v.  Morris,  (Or.)  135  P  631. 

a.    Crlchtoo  v.   Hayles.    (Ala.)  67 

5  696. 

10.  California  Raisin  Growers' 
Assoc  v.  Abbott.  ICO  Cal.  601.  117  P 
767  (holding  that  where  an  associa- 
tion In  Its  action  for  the  adjustment 
of  clanos  against  It,  and  for  an  ac- 
counting by  certain  defendants  who 
had  been  overpaid  by  It  for  Uie  ben- 
efit of  other  defendants  who  had  re- 
ceived less  than  their  share  under  con- 
tracts with  It  and  for  the  equHablo 
distribution  of  a  fund  tn  Its  hands, 
does  not  ask  any  money  Judgment  for 
Itself). 

[a]  Boaaon  of  ml*. — "The  rule  to 
b«  applied  tn  cases  of  this  kind  Is 
well  stated  In  1  Ehicyclopedla  of  Law 
and  Procedure,  p.  418,  as  folloT^'s : 
"When  a.  court  of  equity  once  acquires 
Jurisdiction  upon  equitable  grounds  it 
will  proceed  to  do  complete  Justice  and 
administer  full  relief.  To  this  end  it 
will  order  an  accounting,  and  will 
settle  the  whole  controversy  even  to 
the  extent  of  adjudicating  matters  of 
purely  legal  cognisance.  ( See  also 
Poraeroy's  Bqulty  Jurisprudence,  sec 
255. ) "  California  Ralatn  Growers' 
Assoc.  v.  Abbott  100  Cal.  SOI,  607, 
117  P  767. 

11.  ClMallto-  of  eontraot  see  Con- 
tracts 19  <^c  657]. 

B«s  Judicata  see  Judgmoits  [88 
Cyc  1216]. 

la.  u.  S. — Chappedelalne  v.  De- 
chenaux,  4  Crancti  306,  8  L.  ed^ 
629  ;  Baker  v.  Blddle,  8  F.  Caa.  No^ 
764,  Baldw,  894. 

Ala.— South,  etc,  Alabama  R.  Co.  t. 
Louisville,  etc,  R  Co..  170  Ala.  806.. 
63  S  1016. 

III.— Craig  v.  McKInney.  72  III.  806  ; 
Logan  V.  Lucas,  69  111.  237. 

Iowa. — Weiland  v.  Ehlers.  107  Iowa 
186,  77  NW  868. 

Md. — Stiles  v.  Brown,  1  Olll  360. 

Mass. — Crane  v.  Brooks,  189  Mass. 
228,  76  NE  710. 

Mich.— VOBS  V.  Lippert  124  Mich. 
81,  82  NW  1117;  Churchill  Tp.  v. 
Cummlngs  Tp.,  51  Mich.  446,  16  NW 
806. 

Miss. — Calvit  V.  Markham,  4  Mies. 
343.  _  _ 

Mo. — Silver  V.  St.  Louis,  etc,  R.  Co.* 

6  Mo.  A  381.  ^  _ 

N.  J. — Harrison  v.  Farrington,  4» 
N.  J.  Bq,  358,  8  A  SO ;  Drlggs  v.  Oar- 
retson.  86  N.  J.  Bq.  178 ;  Brown  v. 
Vandyke.  8  N.  J.  Bq.  796,  55  AmD  860. 

N.  Y. — Wahl  V.  Bamum,  116  N.  Y. 
87,  22  NB  280,  5  LRA  023 ;  Weeks  v. 
Hoyt,  5  Hun  347 ;  Short  v.  Barry,  68 
Barb.  177 :  Mersereau  v.  Bennett,  08 
Misc.  366,  116  NTS  20 :  Sherburne  v. 
Taft  20  NYS  767  ;  Weed  v  Small  T 
Paige  678;  Bullock  v.  Boyd,  2  Bdw. 

^'k.  C — Gray  r.  Lawls,  94  N,  C.  898  ; 
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is  so  deficient  in  equities  as  to  leave  an  existing 

settlement  in  force/' 

[$  82]  2.  ImpoBsibiUty  of  Ascertaioing  Trae  Bal- 
ance. A  court  of  equity  will  not  as  a  general  rule 
undertake  to  adjust  the  rights  of  parties  without 
satisfactory  means  of  ascertaining  what  their  rights 
are,  and  may  refuse  to  decree  an  account  where 
the  account  cannot  be  safely  stated  and  the  true 
balance  between  the  parties  ascertained;^*  and  this 
is  especially  true  where  this  fact  is  due  to  the  mis- 
conduct of  complainant." 

[$  83]    3.  Ine^tiitable  or  Improper  .Conduct  of 


Oomplainant.  Inequitable  or  fraudulent  conduct  on 
the  part  of  complainant  is  of  course  ground  for  deny- 
ing him  a  decree  for  an  accounting."  So  where 
complainant  is  in  default  in  the  performance  o£  his 
obligations  under  a  contract  he  is  not  entitled  to 
sue  the  other  party  thereon  for  an  accounting." 

[$  84]  -4.  Time  to  Sue;"  Laches.  The  suit  must 
not  be  brought  prematurely  on  the  one  hand,"  nor 
on  the  other  hand  must  complainant  allow  more  than 
a  reasonable  time  to  elapse  before  asking  for  relief, 
since  laches  is,  as  in  other  cases,  ground  for  denying 
equitable  relief  by  way  of  an  accounting."  When 


Suttle  V.  Doggett,  87  N.  C.  203  ;  Grant 
V.  Bell,  87  N.  C.  24 ;  Costln  v.  Bax- 
ter, 41  N.  C.  197 ;  Harrison  v.  Bradley, 
40  N.  C.  136. 

Pa. — Dampf's  App.,  106  Pa.  72 ; 
Sprins  Brook  R.  Co.  v.  Lehigh  Coal, 
etc.,  Co.,  1  JJackLegN  31 ;  Bailey  v. 
Westcott,  6  PhJla.  625;  Cruise  v. 
Walker.  6  Phils.  294. 

R  I.— Seainans  v.  Burt,  11  R  1. 
820;  Greene  v.  Harris,  SRI.  401. 

8.  C— Miller  v.  Slmonton,  5  8.  C. 
30 :  ifaffltt  V.  Read,  32  a  C.  Eq.  286 : 
Brittbn  v.  Lewis,  29  S.  C.  Eq.  271 ; 
Bartlett  v.  Thynes.  11  S.  C.  Eg.  IJl; 
Pratt  V.  Weyman,  6  S.  C.  Eq.  166. 

W.  Va.— McCarty  v.  Chalfant,  14 
W.  Va.  681. 

'Eng. — Dawson  v.  Dawson,  1  Atk. 
1,  26  Reprint  l :  Buckerldge  v.  Whal- 
ley,  33  £.  J.  Ch.  649  ;  Endo  v.  Cale- 
ham,  Tounge  306.  And  see  Uozeley 
V.  Cowle.  47  L;  J.  Cb.  271. 

Can. — Gillespie  v.  Steplienst  14  Can. 
6.  C  709 

Que. — Pierce  v.  Butters,  24  LCJur 
167,  3  Montr.  Leg.  N.  28. 

See  also  infra  |  124. 

Paynutt;  iastrnotlons. — Where  de- 
fendant pleads  payment  to  an  action 
under  the  code  for  an.  account  and 
settlement,  and  Introduces  evidence  In 
support  of  the  defense,  the  Jury's  at- 
tention should  be  called  thereto.  Teas- 
ley  V.  Bradley,  110  Ga.  497,  85  SE  782, 
78  AmSR  113. 

13.  Churchill  Tp.  v.  Cummlngs  Tp., 
61  Mich.  446.  16  NW  S06. 

[a]  Wliai  oonstltntM  a  Mttls- 
meBtf— Where  defendant  showed  com- 
plainant his  books,  and  stated  Items  of 
indebtedness  owing  by  her  to  him,  but 
there  was  no  shiiwing  of  vouchers, 
or  comparison  of  items,  or  written 
statement  in  the  nature  of  ajn  account- 
ing,' and  complainant  gave  defendant 
a  mortgage,  the  giving  of  the  mort- 
gage was  not  such  a  settlement  as 
precluded  complainant  from  having  an 
account  between  herself  and  defend- 
ant. Knorr  v.  Lloyd,  (N.  J.  Ch.)  47  A 
*63. 

14.  Davidson  v.  Wilson.  3  Del. 
Ch.  307  ;  Whorley  v,  Tennessee  Centen- 
nial Exposition  Co..  (Tenn.  Ch.  A.)  62 
SW  346  :  Slater  v.  Amett,  81  Va.  432. 

15.  Nightingale  v.  Milwaukee  Fur- 
niture Co.,  71  Fed.  234  ;  Macauley  v. 
Elrod.  23  SW  782,  29  SW  734.  16  KyL 
549;  McCart:y  v.  McCarty,  ll'KyL  366. 

16.  U.  S. — Nightingale  v.  Milwau- 
kee Furniture  Co.,  71  Fed.  284;  Hat- 
Sweat  Mfg.  Co.  V.  Porter,  46  Fed, 
757. 

Alass. — Bowen  v.  Richardson,  183 
Mass.  293 ;  Dunham  v.  Preaby,  120 
Mass.  285  ;  Snell  v.  Dwlfrht.  120  Mass.  9. 

N.  J. — Watson  v.  Murray,  23  N.  J. 
Eq.  257. 

N.  T. — Sweet  v.  Tinslar,  62  Barb. 
271;  Keene  v.  Kent,  26  NTWklyDig 
235. 

Pa. — Nester  v.  Continental  Brewinir 
Co..  161  Pa.  473.  29  A  102,  41  AmSR 
894,  24  LRA  247.  2  Pa.  Dist.  177,  12 
Pa.  Co.  417;  Keeler  v.  Taylor,  63  Pa. 
467,  91  AmD  221. 

Eng. — Ottley  v.  Browne,  1  Ball  A  B. 
SGO:  Wilkinson  v.  Fowkea,  9  Hare 
692,  41  EngCh  B92,  68  Reprint  649; 
MacNamara  v.  D'E^ereux,  3  L.  J.  Ch. 
O.  S.  166 ;  Battersby  v.  Smytli,  3 
Madd.  110,  66  Reprint  461 :  CXsbome 
V.  WilliamB,  lb  Ves.  Jr.  8T9,  84  Re- 


print 360 ;  Knowles  v.  Haughton,  11 
Ves.  Jr.  168,  32  RepHnt  1052. 

[a]  Wliat  amonnts  to  nrand^— (1) 
Where  certain  stock  and  bonds  of  a 
corporatidn  were  received  as  fees  for 
the  promotion  of  a  corporation  for 
pooling  the  property  of  certain  mills 
by  one  of  the  parties  to  a  contract 
which  made  another  equally  interested 
In  the  venture  and  Joint  owner  of  the 
stock  and  bonds  after  deducting  the 
respective  personal  expenses  ta  the 
parties  equity  was  not  necessarily  de- 
prived of  Jurisdiction  of  an  action  for 
an  accounting  between  the  parties  be- 
cause plaintiff  was  a  mill  owner  him- 
self, and  concealed  from  other  mill 
owners  whose  mlUs  were  placed  in  the 
pool  the  fact  that  -he  was  interested 
in  the  commissions  to  be  received  by 
the  ostensible  promoters  until  after 
the  new  company  had  agreed  to  pay 
the  promoters  the  stock  and  bonds  In 
question  as  promotion  fees,  although  the 
fact  should  weigh  with  the  trial  court 
hi  determining  his  credibility  and  con- 
sidering the  merits  of  his  case.  Bolce 
V.  Jones.  106  App.  Div.  647,  94  NYS* 
896.  <2)  One  Is  entitled  to  an  ac- 
counting under  an  agreement  giving 
her  a  share  in  the  proflta  of  the  sale 
of  land,  although  her  name  was  in- 
serted therein  In  place  ,of  her  hus- 
band's to  avoid  claims  of  his  creditors. 
Bradly  v.  Jennings,  201  Pa.  473,  61 
A  343.  (3)  Since,  however,  an  agent 
of  a  commission  company  could  not 
make  a  valid  brokerage  contract  with 
complainant  whereby  the  company  was 
made  the  agent's  partner  In  the  trans- 
action and  he  would  share  In  the 
profits,  of  which  disability  complain- 
ant knew,  complainant  cannot  compel 
a  Joint  accounung;  between  the  agent 
and  the  company.  StetAens  v.  Gall, 
179  Fed.  938. 

[b]  Bsfendant  not  offering  to  rs- 
■oind. — That  orator  Induced  defendant 
to  make  a  contract  relating  to  land 
and  giving  him  an  Interest  In  the 
proceeds  by  false  representations  was 
held  not  to  bar  an  action  for  an  ac- 
counting, defendant  not  having  offered 
to  rescind  for  fraud.  Cunningham  v. 
Blanchard,  86  Vt.  494,  83  A  469. 

[c]  ir«glirei>oe< — Where  L.  B,  and 
J  enter  Into  agreement  whereby  the 
net  proflta  of  the  sale  of  land  belonging 
to  L  Is  to  be  equally  divided  between 
them,  this  being  in  consideration  of 
the  suggestion  by  the  husbands  of  B 
and  J  that  L  buy  the  land,  and  their 
agreement  to  manage  the  advertising 
and  sale.  B  is  entitled  to  an  account- 
ing notwithstanding  negligence  of  her 
husliaad  in  the  performance  of  duty 
devolving  on  him.  Bradly  v.  Jennings, 
201  ?a.  4T3,  61  A  343. 

17.  Catteriln  v.  Voney,  177  Fed. 
627. 

18.  Statutes  of  Umltatlona  sec  Lim- 
itations of  Actions  [25  Cyc  963,  1044]. 

19.  Burley  Tobacco  Soc.  v.  Gaits- 
klll,  136  Ky.  796,  123  S^  297  (hold- 
ing that  where  a  corporation,  for  the 
purpose  of  selling  tobacco  grown  by 
Its  members,  markets  the  crops  of  two 
years  and  disburses  to  Its  members 
ninety-nine  per  cent  of  the  sum  real- 
'zed,  and  there  are  certain  features  of 
the  business  unsettled,  and  some  claims 
'of  the  corporation  and  certain  suits 
against  it  pending  in  cotu-t.  and  the 
expense  necessary  to  defend  the  salts 
and  other  items  of  exjienBe  have  not 


been  ascertained,  a  complaint  by  mem- 
bers for  an  accounting  is  premature). 

[a]  Sow*V«t,  th*  traasaotloii  mMd 
not  bs  mtlzvly  olossd  t>efore  suing. 
KoBOvits  V.  New  York  First  Hunga- 
rian St  Stephen's  Roman  Catholic,  etc., 
Soc,  130  NYS  72;  Rust  v.  FltzhU«h. 
132  Wis.  549,  112  NW  608. 

SO.  U.  &— Barle  v.  Myers,  207  U. 
S.  244,  28  set  86,  62  L.  ed.  191.  [rev 
26  App.  (D.  C.)  682] :  Hemmlck  v. 
Standard  Oil  Ca,  91  Fed.  882.  88  CCA 
647. 

CaL— Bell  v.  Hudson,  7S  Cal.  285. 
14  P  791,  t  AmSR  791  and  note. 

DeL— HaU  v.  Walker,  1  DeL  Ch. 
241. 

111. — Foss  V.  People's  Gas  Light,  etc.. 
Co.,  241  111.  288,  S9  NE  361;  Johnson 
V.  Dlversey,  82  111.  446. 

Ky.— UcCarty  v.  HoCarty,  11  Kyl< 

866 

Me. — Smith  V.  Emery,  106  Me.  258, 
76  A  686. 

Mass. — Ela  v.  Ela,  168  Mass.  64,  32 
NE  967. 

Mich. — Dowse  v.  Gaynor,  155  Mich. 
38,  118  NW  615;  German  American 
Seminary  v.  Klefer,  43  Mich.  105,  4 
NW  636. 

Miss.— Clayton  v,  Boyce,  62  Miss. 
390. 

N.  J. — Morgan  v.  Morgan,  BO  N.  J, 
Eq.  473,  26  A  331  [rev  46  N.  J.  E<C 
399,  22  A  5461  :  Osborne  v.  O'Reilly. 
43  N.  J.  Eq.  647,  12  A  377  [rev  42 
N.  J.  Eq.  467,  9  A  2091  ;  Stout  v. 
Seabrook.  30  N.  J.  Eq.  ISf  [all  32  N. 
J.  Eq.  8261.  . 

N.  Y. — New  York  Automobile  Co. 
V.  Franklin,  49  Misc.  8,  97  NYS  781; 
Ray  V.  Bogart,  2  Johns.  Cas.  432 ; 
Klngsland  v.  Roberts,  2  Paige  193 : 
Rayner  v.  Peareall,  3  Johns.  Ch.  678; 
Mooers  v.  White,  6  Johns.  Ch.  860 ;  Kl- 
lison  V.  MotCatt,  1  Johns.  Ch.  46. 

Fa. — Tozier  v.  Brown,  808  Pa.  869. 
51  A  998;  Kase  v.  Pamsflvania  R- 
Co..  13  Pa.  Dlst.  314. 

Va.— Morrison  v.  Householder,  7  9 
Va.  627  ;  Harrison  v.  Gibson,  23  Gratt. 
(64  Va.)  212;  Caruthers  v.  Lexington. 
12  Leigh  (39  Va.)  610;  Carr  v.  Chap- 
man, 6  Zjelgh  (32  Va.)  164;  Boiling  v. 
Boiling,  6  Munf.  (19  Va.)  884. 

Wis. — Glenwood  Mfg.  Co.  v..  Synae, 
109  Wis.  356,  86  NW  432. 

Eng. — Southampton  Dock  Co.  v. 
Southampton  Harbor,  etc.,  Bd.,  L.  R. 
14  Eq.  696 ;  Stun  v.  Mellish.  2  Atk. 
610,  26  Reprint  766  ;  Hunter  v.  Belch- 
er. 9  I*  T.  Rep.  N,  S.  501 ;  Parrott  v. 
Palmer,  3  Myl.  &  K.  632,  10  EngCh 
632,  40  Reprint  241 :  Sherman  v.  Sher- 
man, Z  Vem.  Oil.  276,  28  Reprint  778. 

In  Stout  V.  Seabrook,  30  K.  J.  £4. 
187,  191  [air  82  N.  J.  Eq.  826],  the 
court  said :  "No  Inflexlbre  rule  can 
be  prescribed  as  to  the  lapse  of  what 
period  shall  disentitle  a  suitor  to  an 
account.  The  court  may  refuse  to  de- 
cree an  account  even  when  an  action 
is  not  barred  by  the  statute.  Judge 
Story  says :  'In  matters  of  account, 
although  not  barred  by  the  statute  of 
limitations,  couris  of  equity  refuse  to 
interfere  after  a  considerable  lapse  of 
time,  from  considerations  of  public 
policy"  <1  Story's  Eq.  Juris.,  |  529). 
and  I<ord  Eldon,  in  Foster  v.  Hodgson, 
19  Ves.  Jr.  180,  186,  84  Reprint  486, 
said;  If  there  has  been  that  delay 
or  forbearance  that  makes  it  not  Il- 
legal, but  Inequitable,  to  demand  an 
account,  this  court  will  deny  It,  and 
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the  r^bt  to  maintain  an  aetion  at  law  for  an  ae- 
coimting  is  barred  by  the  statate  of  limitations  the' 
bar  of  the  statute  cannot  be  evaded  by  a  resort  to  a 
court  of  equity,  but  tbe  statute  is  equally  a  bar  to  a 
bill  for  an  account  in  equity  as  it  la  in  the  aetion  of 
aeeoimt  at  law  -^^  and  where  the  statute  of  limitations 
has  run  against  a  suit  for  an  aecoupting  in  chancery  a 
mere  expression,  in  the  answer,  of  defendant 's  readi- 
ness and  willingness  to  account,  especially  when  ac- 
companied by  the  assertion  that  the  balance  upon 
the  aeeonnting  vonld  be  in  defendant  '^  favor,  will 
not  operate  to  remove  the  bar.^  However,  there 
is  no  certain  and  definite  rule  on  the  subject  of 
laches ;  each  case  must  depend  upon  the  exercise  of 
a  sound  discretion  arising'  oat  of  tho  particular 
fiiets.'^  The  lapse  of  a  long  time  (twoity  years) 
balances  the  acconnt  of  all  antecedoit  tnuasaetions 
in  the  absence  of  ^sabili^  or  some  act  or  admission 
of  liability  to  aeeonnt." 

[(  8&]  6.  Statnta  of  Fnada.  If  the  contract  is 
one  whieh  ia  not  enforceable  under  the  statate  of 

end  the  plalntUf  away  without  relief.' 
Each  case  must  be  controlled  by  Its 
on-n  peculiar  circumBtances,  but  I 
think  It  may  be  laid  down  as  a  sate 
general  rule  that  a  decree  for  an  ae> 
count  should  be  denied  In  every  case 
where  It  clearly  appears  the  party 
seeking  It  has,  by  hu  lachee,  rendered 
it  Impossible  for  the  court  to  do  full 
justice  to  both  parties,  whether  the 
iDfirmlty  of  the  case  consists  tn  the 
death  of  a  party,  loss  of  evidence  or 
other  cause." 

So  In  Harrison  v.  Oibson,  23  OratL 
IS4  Va.)  2X2,  228,  the  court  said: 
'The  cases  do  not  flx  any  period  as 
limiting  the  demand  for  an-  account. 
If,  from  the  delay  which  has  taken 
place.  It  Is  manifest  that  no  correct 
account  can  be  rendered,  that  any  con- 
clusion to  which  the  court  can  arrive 
must  at  best  be  conjectural,  and  that 
the  orUrlnal  transactions  have'  become 
so  obscured  by  time  and  the  lose  of 
evidence  and  the  death  of  narttes,  as 
to  render  it  difficult  to  do  Justice,  the 
court  will  not  relieve  the  plaintiff.  If, 
under  the  circumstances  of  the  case, 
it  is  too  late  to  ascertain  the  merits 
of  the  controversy,  the  court  will  not 
Interfere,  whatever  may  have  been  the- 
original  Justice  of  the  claim." 

[a]  Altbonffh  sot  barMd  br  Uml- 
tations,  yet  where  there  has  been  un- 
reasonable delay,  or  apparent  acquies- 
cence for  a  considerable  time,  a  court 
of  equity  will  refuse  to  entertain  a 
bill  for  an  accobntliv.  from  consider- 
ations of  public  policy,  growing  out 
of  the  diflleulty  of  doing  entti-e  Justice 
after  the  lapse  of  such  time.  Hem- 
miclc  V.  Standard  Oil  Ca,  91  Fed.  332, 
33  CCA  647  ;  Stout  v.  Seabrook,  30 
N.  J.  Sq.  187  [aflf  SS  X.  J.  EQ.  826]. 

91.  Ala. — Bradford  v.  Spyker,  32 
Ala.  134. 

m.—Quayle  v.  Guild,  91  111.  878. 
Md. — Meyer  v.  Saul,  82  Md.  469,  33 
A  639;  WUhelm  v.  Caytor,  82  Md. 

'  151. 

ilasa. — Ela  T.  Ela,  168  Mass.  64,  82 

NE  957. 

Mich. — German  American  Seminary 
V.  Klefer,  43  Mich/  105,  4  NW  6S6. 

N,  T. — Atwater  v.  Fowler,  1  Edw. 
417.  ■ 

S8.  Bradfofd  v.  Spyker,  82  Ala.  134 
(holding  that  such  an  expression  In 
an  answer  cui  have  no  greater  effect 
than  If  made  before  the  commence- 
ment of  the  suit  as  a  waiver  of  the 
plea  of  the  statute  of  limitations,  and 
that  such  an  expression  would  not  re- 
vive a  cause  of  action  barred  by  the 
statute  because  it  Is  necessary  that 
there  should  be  an  express  or  implied 
promise  to  pay). 

S3.  V.  S. — Earle  v.  Myers,  207  U. 
S.  244,  28  set  86,  62  U  ed.  191 ;  Con- 
ery  v.  Sweeney,  81  Fed.  14,  36  CCA 

m. 


III. — state  V.  minolfl  Cent.  Co., 
246  111.  188,  246,  92  NB  814  [clt  Cyo]. 

■Md.— Glenn  v.  Smltb,  17  Md.  260 
(holding  that  after  a  decree  to  account 
which  calls  on  both  parties  to  be  ac- 
tive In  the  conduct  of  the  cause,  de- 
fendant, who  has  In  his  possession  all 
the  materials  by  which  an  account 
could  be  taken,  can  take  no  advan- 
tage of  the  apparent  lacbM  of  com- 
plainant). 

Mich. — Dowse  v.  Oaynor,  155  Mich. 
28,  118  NW  615. 

N.  T.— Rayner  v.  Pearsall,  3  Johns. 
Ch.  678. 

S.  C—Kerr  v.  WAb.  19  a  C.  Eq. 
369. 

Tenn. — Bolton  v.  Dickens,  4  Lea  669. 

[a]  Tortaltons  otroonurtKiuMe  will 
not  atwd  In  the  way  of  an  »oooiuit- 
Inr,  even  though  the  statement  of  the 
account  may  be  attended  with  great 
embarrassment  Johnson  v.  Dlversey, 
82  HI.  446  (In  which  case  the  admin- 
istratrix of  a  deceased  partner  filed 
a  bill  against  the  surviving  partner 
for  an  account  of  the  partnership,  and 
shortly  afterward,  on  account  of  the 
breaking  out  of  the  Civil  War,  com- 
plainant, being  a  resident  of  one  of 
the  Confederate  States,  was  unable  to 
communicate  with  her  counsel.  De- 
fendant, who  resided  in  the  county 
where  the  suit  was  pending,  did  noth- 
ing to  bring  the  cause  to  a  hearing, 
and  no  steps  -  were  taken  therein  for 
seven  years,  when  defendant  died  and 
complainant  revived  the  suit.  From 
that  time  the  suit  was  actively  prose- 
cuted until  the  record  had  become  vol* 
umlnous  and  waa  destroyed  by  the 
Chicago  fire.  It  being  Impracticable 
to  supply  the  lost  record,  the  suit  was 
dismissed,  and  another  Instituted,  be- 
ing in  reality  a  revival  of  the  original 
suit  It  was  held  that  complications 
and  diffloultles  arising  out  of  war  and 
the  destruction  of  records  being  the 
chief  causes  of  delay,  such  delay  could 
not  be  Imputed  to  complainant  as 
laches ;  that  the  dlfllculties  In  the  way 
of  taking  accurate  accounts  In  conse- 
quence df  the  default  of  the  parties 
and  witnesses  may  be  embarrassing  to 
both  parties,  but  constitute  no  insuper- 
able objection  to  adjusting  accounts 
of  trust  funds  which  should  have  been 
adjusted  sooner,  and  that  the  cause 
should  be  heard  on  the  merits). 

[b]  KeT*  stalaness  of  demand  is 
not  an  available  objection  where  pe- 
riods oC  limitation  are  prescribed  for 
both  legal  and  equitable  actions.  Bal- 
four V.  San  Joaquin  Valley  Bank,  156 
Fed.  BOO;  Derby  v.  Tale,  IS  Hun  (N. 
T.)  278. 

24.  Weatherford  v.  Tate,  21  S.  C. 
Eq.  27. 

35.    Black  v.   Black,    16  Ga.   445  ; 
State  L.  Ins.  Co.  v.  Postal,  43  Ind. 
A.  144,  84  NE  166,  1098. 
ML   Allen  v.  Carter,  8  Mo.  A.  686 ; 


frauds,  eqaity  will  not  deeree  an  accounting  un- 
der it.^» 

[$  S6j  6.  Contract  Precluding  Accounting.  The 
contract  of  the  parties  may  be  such  as  to  preclude 
an  accounting  in  a  case  otherwise  proper  therefor." 

[$  87]  F.  Necessity  for  Present  liability  to  Ae- 
connt;  Balance  of  Account  Generally,  when  one 
party  calls  upon  another  for  an  accounting,  it  must 
be  made  to  appear  that  the  accounting  will  be  avail- 
able to  complainant,  as  that  there  is  something  in 
the  hands  of  defendant  due  to  eomplainant;  in  other 
words,  there  must  be  something  to  be  aceoanted  for 
before  a  reference  will  be  ordered.'*^  On  the  other 
hand  an  aoconnting  may  be  proper  sotwithstuidii:^ 
the  f aot  that  the  balance  whieh  might  be  found 
doe  apoft  suoh  aeeounting  should  not  be  turned  over 
to  eomplainant,  the  right  to  caU  for  the  aceoonting 
depending  upon  the  peculiar  relation  of  the  parties 
and  the  particular  eirenin^tanees  of  the  transac- 
tion,"  or  at  least,  if  defendant  has  made  the  suit 
neeessaiy,  the  complaint  need  not  be  dismissed  be- 

Spler  V.  Hyde,  88  Misc.  26,  66  NTS 
120  (holding  that  any  right  of  plain- 
tiff to  an  accounting  under  an  agree- 
ment that,  as  compensation  for  his 
services  In  purchasing  shares- of  stock 
for  idef^dants,  he  should  have  a  cer- 
tain per  cent  of  the  profits  on  resale. 
Is  barred  by  a  subsequent  agreement, 
standing  unlmpeached,  that  he  should 
for  such  services  have  a  definite  num- 
ber- of  the  shares). 

87.  Cal. — Graham  Paper  Co.  v. 
Pembroke,  124  Cal.  117,  56  P  627,  71 
AmSR  26  and  note,  44  LRA  632. 

Qa. — Gould  V.  Barrow,  117  Ga.  468. 
43  SE  703. 

Ky. — Burley  Tobacco  Soc.  v.  Galts- 
klll,  136  Ky.  796,  123  SW  297. 

Miss. — Hunt  V.  Gorden,  52  Miss. 
194 ;  Stamps  v.  Bracy,  2  Miss.  812. 

N.  J. — Hargrave  v.  Conroy,  19  N.  J. 
Eq.  281 ;  CampbeH  V.  Zabrfskl%  8  N. 
J.  Eq.  738. 

Pa. — Metsv.  Famham,  8  Phlla.  267; 
Hoke  V.  Hoke,  16  TorkLegRec  39,  See 
also  Sweeney  v.  Smith,  171  Fed.  64B, 
96  CCA  91. 

In  Volmer  v.  McCauley,  7  Phlla. 
(Pa.)  882,  the  court  aald*  "The  fatal 
defect  In  plalntlfTs  bill  Is,  that  It  does 
not  aver  that  the  defendant  has  any 
money  of  the  said  estate  In  hia  hands, 
or  In  any  way  owes  the  estate  a  dol- 
lar. This  is  the  ground  of  equitable 
relief  in  such  cases.  It  matters  not 
what  may  bav6  been  the  dealings  or 
transactions  between  the  parties.  If 
they  are  all  closed  up,  and  there  is  no 
Indebtedness  at  the  presoit  time  on 
the  part  of  the  defendant,  there  Is  no 
reason  why  he  should  account,  Ac- 
count for  what?   He  owes  nothing." 

[a]  When  It  Is  aot  alleged  that 
plalntllf  ow«e  defendant  anrUilng>,  a 
bill  cannot  be  maintained  In  equity 
for  an  accounting  for  the  purpose  of 
ascertaining  whether  or  ,not  anything 
Is  so  owing:  The  remedy  In  such 
case  Is  by  an  action  at  law  and  an 
examination  of  defendant  under  Rev. 
St  (ISaS)  I  4096,  to  obtain  such  dis- 
covery as  will  enable  plaintiff  to  plead. 
Richard  v.  Allls,  82  Wis.  609,  52  NW 
592. 

38.  Thomas  v.  Hartshome,  46  N.  J. 
Eq.  215,  16  A  916,  3  LRA  381  (where 
money  was  advanced  to  a  person  for 
the  purpose  of  being  used  in  raising  a 
sunken  vessel  containing  treasure, 
upon  his  promise  to  t«etum  a  large 
sum  if  the  venture  .was  successful. 
He  undertook  the  work,  and  prose- 
cuted it  for  some  time,  during  which 
additional  advances  were  made.  It 
was  held  that  while  parties  who  made 
the  advances  might  not,  under  the  con- 
tract, be  entitled  to  a  repayment  of 
the  money  advanced,  yet  they  were 
entitled  to  know  how  the  money  was 
being  disposed  of,  although  where  the 
further  prosecution  of  the  work  had 
become  unpoeslble  on  asfKnmt  of  the 
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oaose  nothing  is  shown  to  be  due."  And  where  a 
prima  facie  duty  to  account  is  diown  by  the  plead-> 
.ingB,  the  defense  that  there  will  be  no  balance  due 
plaintiff  is  not  snificient  to  prevent  an  accounting."" 
In  the  same  way  an  accounting  may  be  sought 
against  a  trustee,  and  it  is  not  necessary,  to  entitle 
complainant  to  relief,  that  there  should  be  some- 
thing due  if  he  is  entitled  to  know  in  such  a  pro- 
eeeding-  whether  anything  is  due,'^  unless  the  answer, 
in  response  to  the  bill,  shows  an  accounting  to  be 
unnecessary.'^  A  party  may  come  into  equity  to 
have  an  account  rendered  by  him  allowed.** 

[$  88]  G.  Attitude  of  Parties  as  Actors  in  Soit— 
1.  1^  QeneraL  In  suits  to  settle  mutual  accounts 
each  party  is  considered  an  actor  ;**  and  accordingly, 
where  an  account  is  sought  by  one  party,  both  may 
be  required  to  account  when  justice  jrequires  it  in 
order  to  a  true  statement  of  the  accounts;^  but 
where  the  suit  is  brought  for  the  purpose  of  re- 
covering a  specific  sum  of  money,  it  is  held  that  a 
mere  reference  to  state  an  account  is  not  a  decree 
to  account  so  as  to  make  both  parties  actors.''*  Where 
both  parties  seek  an  account,  bo^  of  course  are  en- 
titled to  an  accounting.^' 

89]    2.  Dismissal  of  Suit.    Although  it  is  a 
general  rule  of  equity  practice  that  where  no  cross 


bill  has  been  filed,  complainant  has  the  right  at  any 
lime  before  final  decree  to  dismiss  his  bill  upon 
payment  of  costs,  still,  in  a  suit  for  an  accounting,^ 
after  the  preliminary  decree  for  an  aceoonting,  com- 
plainant cannot  dismiss  the  suit  against  defendant 'a 
objection;""  much  less  can  he  do  so  where  the  parties 
have  submitted  th^  matters  involved  to  arbitratora 
for  an  accounting,  and  stipulated  that  their  award 
shall  be  entered  as  the  finding  of  the  court,  and 
be  the  basis  for  its  decree,  and  the  court  has  over- 
ruled a  mot^ion  to  set  aside  the  award."  Hence, 
after  a  decree  to  account,  a  defendant  may  revive 
the  suit."  On  the  other  hand,  if  an  accounting  and 
other  relief  is  sought,  and  defendant  has  not  be- 
come an  actor  by  cross  bill,  the  accounting  -may 
be  abandoned  by  plaintiff,  and  defendant  cannot  re- 
quire a  reference.*^ 

90]  S.  Independence  of  Defendant's  Claim; 
Decree  for  Balance  Due  Defandant.  Defendant's 
claim  is  not  an  independent  one,  but  is  admitted  and 
asserted  by  plaintiff  so  far  as  defendant  can  prove 
his  items,  and  provided  they  exceed  those  on 
plaintiff's  side,  because  the  court,  having  acquired 
jurisdiction  of  the  cause,  will  dispose  of  the  entire 
matter,  and  decree  for  one  or  other  of  the  parties 
as  the  accopnt  may  stand      and  although  as  a 


government  resctndlns  its  permission 
to  defendant  to  pursue  It,  the  parties 
who  had  advanced  the  money  were  en- 
titled to  an  accountlns:  for  the  purpose 
of  recoverins  back  wnat  was  left  un- 
expended In  the  work). 

89.  Knapp  V.  Edwards,  57  Wis.  191, 
16  NW  146. 

[a]  Complaint  hj  •ooouBtlntf 
puty^— Where  the  accounting  party 
under  a  contract  shows  In  his  com- 
plaint that  there  is  nothing  to  account 
for,  but  proceeds  to  seek  to  have  the 
account  stated  for  the  purpose  of  pre- 
venting defendant  from  dieclarlng  a 
forfeiture  of  the  contract,  and  aska 
for  time  to  pay  whatever  may  be  found 
due  defendant,  there  I's  no  case  for 
an  accounting.  Safety  Electric  Constr. 
Co.  V.  Creamer,  84  Hun  670,  S3  NY8 
411. 

[b]  >«o*lpt  of  prooMds  of  Botes 
not  matured. — Where  one  is  entitled 
to  an  accounting  from  another  for  a 
share  of  proceeds  of  notes,  it  Is  im- 
material that  some  of  the  notes  have 
not  matured,  when  defendant  has  in 
fact  received  the  proceeds  thereof. 
Furslow  V.  Jackson,  9S  Iowa  694,  82 
PTW  12. 

30.  Bradly  V.  Jennings,  201  Pa. 
473,  61  A  343  :  Smith  v.  ^iggart,  1  U 
J.  Ch.  O.  S.  90. 

31.  Green  v.  Brooks,  81  Cal.  318. 
22  P  849 ;  Frethey  v.  Durant,  24  App. 
Dlv.  fiS,  48  NYS  839,  44  App.  DiV,  881. 
61  NYS  16  ;  Long  v.  Perdue,  83  Pa.  214. 

[a]  Baason  for  nUev— In  Green  v. 
Brooks,  81  Cal.  328,  33S,  22  P  849, 
the  court  said  :  "The  very  object  of 
an  accounting  may  be,  anci  frequently 
la,  to  ascertain  bow  much  has  been 
realized  and  expended,  so  as  to  de- 
termine-whether  the  cestui  que  trust 
is  entitled  to  payment." 

[b]  Sal*  hj  tnurtM  on  a  oradltH— 
Where  land  Is  conveyed  merely  as  se- 
curity, and  defendant  makes  a  sale 
thereof  upon  credit  and  without  au- 
thority, the  trustee  becomes  imme- 
diately accountable  to  the  cestui  que 
trust  for  the  proceeds  or  its  value, 
ascertained  by  the  note  of  the  pur- 
chaser and  the  mortgage  executed  to 
secure  the  same.  Burltngame  v.  Hobbs, 
12  Gray  (Mass.)  367.  See  further 
TniBta. 

[c]  WlMM  a  fldaolarT  refuses  to 
rsader  an  aoeonnt  as  to  his  dealings 
with  the  trust  property,  -be  may  be 
compelled  to  do  so  in  equity  without 
regard  to  whether  there  are  funds  in 
his  hands  which  he  should  pay  over 
to  the  cestui  que  trust.  Readltig  v. 
Haegin.  18  Bun  460,  IS  NYS  MS. 


32.  Stamps  v.  Bracy,  2  Miss,  812 
(where  the  answer,  directly  respon- 
sive to  the  discovery  sought,  showed 
that  defendant  had  disposed  of  the 
property,  so  far  as  it  went,  in  dis- 
charging the  debts  which  he  under- 
took to  discharge  under  the  obligation 
upon  which  the  bill  sought  to  charge 
him). 

33.  Ludlow  v.  SImond,  2  Cal.  C^. 
(K  Y.)  38,  2  AmD  291;  Kerr  v. 
Camden  Steamboat  Co.,  16  S.  C.  Bq. 
189 

34.  Md.— Glenn  v.  Hebb,  17  Md. 
260  :  Glbbs  V.  Clagett,  2  OUl  &  J.  14 ; 
Hall  V.  Mcpherson,  8  Bland  629. 

Mich.— Wyatt  V.  Sweet.  48  Mich. 
539.  12  NW  692,  IS  NW  BS6. 

N*.  H. — Raymond  v.  Came,  45  N.  H. 
301. 

N.  J. — Morgan  v.  Morgan,  48  N.  J. 
'Eiq.  889,  22  A  645  [rev  on  other 
grounds  60  N.  J.  Eq.  473,  26  A  38]. 

N.  Y. — Farmers'  L.  &  T.  Co.  v.  Pen- 
dleton, 179  N.  Y.  486,  493.  72  NB  608 
[clt  Cycl;  Ludlow  v.  SImond,  2  Cal. 
Cas.  39,  2  AmD  291. 

R  I.— Jenks  v.  Smith.  14  R  I.  684  ; 
CoKzena  v.  Sleaon.  6  R.  I.  489. 

Va. — Payne  v.  Graves,  6  Leigh  (32 
Va.)  561. 

Eng. — ^Done's  Case,  1  P.  Wma  268, 
24  Rcvrlnt  S80. 

as.  Williams  v.  Gregg,  21  6.  C.  Kg. 
297  (holding  that  where  two  stock- 
holders of  a  company,  with  others,  had 
called  another  stockholder,  as  general 
agent  of  the  company,  to  account,  and 
It  appeared  that  the  two  complainant 
stockholders  had  managed  extensive 
transactions  for  the  company,  an  ac- 
count of  which  defendant  was  entitled 
to  in  order  that  he  might  render  an 
account  of  his  general  agency,  defend- 
ant was  entitled  to  an  order  that  such 
parties  should  account  for  those  trans- 
actions) :  Terry  v.  Hopkins.  10  8.  0. 
Eq.  1  (holding  that  where  a  defend- 
ant prays  In  his  answer  for  an  account 
from  plaintiff,  the  former  Is  bound  to 
render  an  account  to  the  latter,  al- 
though the  bill  does  not  pray  for  an 
account). 

ae.  Frieze  v.  Glenn,  2  Md.  Ch.  861. 
And  see  Pullman  Palace  Car  Co.  t. 
Central  Transp.  Co.,  S4  Fad.  S6T. 

37.  Palrdifld  v.  Valmtln^  SO  V.  Y. 
Super.*  664. 

88.  Hall  V.  McPherson,  S  Bland 
(Md.)  629  ;  Wyatt  v.  Sweet,  48  Mich. 
639,  18  NW  626,  12  NW  692;  JenkS 
V.  Smith,  14  R  I.  684 ;  Cossens  v.  Sis- 
eon,  6  R.  1.  489  ;  Hutchinson  Paige, 
C7  Wla  206,  29  NW  908. 

m  HaU        Mcmerson,   S  BlBod 


(Md.)  689,  638,  the  court  said:  "The 
application  of  a  plaintiff  to  dismiss  his 
bill  Is  one  which  Is,  ordinarily,  granted 
as  of  course,  at  any  stage  of  the  pro- 
ceedings, on  the  payment  of  costs. 
.  .  .  But  In  this  case  there  havlns; 
been  a  decree  to  account,  each  party 
has  been  thereby  virtually  clothed 
with  the  rights  of  an  actor.  .  .  . 
After  a  decree  to  account,  both  par- 
ties are  considered  as  actors  In  rela- 
tion to  such  account ;  and  the  final 
decree  may  be  In  favor  of  the  one  or 
the  other,  according  as  the  balance 
may  appear.  And,  therefore.  If  the 
suit  should  abate  after  such  a  decree, 
by  the  death  of  either  plaintiff  or  de- 
fendant, the  I  surviving  party,  or  the 
representatives  of  the  deceased  may 
have  it  revived  by  a  bill  of  revivor; 
because,  the  defendant,  after  such  a 
decree^  has  as  direct  an  interest  in 
the  continuance  of  the  suit  as  the 
plaintiff,  and  may  ultimately  be  as 
essentially  benefited  by  it.  ,  .  . 
But,  as  in  such  cases,  that  reciprocal 
Interest  Jn  the  suit  which  the  decree 
to  account  gives  to  each  of  the  par- 
ties enables  either  of  them  to  revive 
and  continue  It,  so  the  plalntlflf  can- 
not, as  under  other  <drcumstances,  be 
allowed  at  his  pleasure,  after  au^  a 
decree,  to  dismiss  his  bill  on  tlie  pay- 
ment of  costs." 
3*.   Ives  V.  Ashelby,  26  XIL  A.  244. 

40.  See  Abatement  and  Revival. 

41.  SchuhE  T.  Schnls,  188  lU.  666, 
28  NB  808. 

43.  Ark. — Saunders  t.  Wood.  IK 
Ark.  24. 

Iowa. — McGregor  v.  McGregor,  21 
Iowa  441. 

Mass. — Braman  v.  Foss,  204  Mass. 
404,  90  KB  663  (holding  that  where 
the  bill,  which  Involved  an  equitable 
accounting,  put  the  title  to'  certain 
stock  in  Issue,  plaintiff  admitted  de- 
fendant's rlgh^  to  have  the  ownership 
thereof  settled,  so  that  defendant's 
claim  to  the  stock  was  u6t  independent 
of  the  bill)  :  Goldthwalt  v.  Day,  149 
Mass.  186,  21  NE  359. 

N.  H. — Raymond  v.  Came,  46  N.  H. 
201. 

N.  T. — Consolidated  Prult  Jar  Co. 
V.  Wisner,  110  App.  Dlv.  99.  97  NTS 
62  [aff  188  N.  Y.  624,  81  1162], 
103  App.  Dlv.  458,  88  NYS  1S8;  Scott 
V.  Plnkerton,  S  Bdw.  70. 

R.  I. — Coisens  v.  SlBSOn,  B  R.  I. 
489. 

S.  C. — Page  V.  Street,  17  S.  C.  Eq. 
169. 

Bag. — Bodkin  v.  dan^,  1  Ball  A  B. 
216. 
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general  rule  a  defendant  cannot  have  any  positive 
relief  against  complainant,  even  as  to  the  subject 
natter  of  the  suit,  unless  a  cross  bill  is  filed  for  that 
purprae,"  still  defendant  in  a  suit  for  an  account- 
ing is  not  required  to  file  a  cross  bill  to  entitle 
him  to  a  decree  in  his  favor  .for  any  balance  which 
xaay  be  foond  due  him.** 

[Ml]  4.  Accounting  between  Oodefendants.  An 
order  that  eodefendants  should  account  among  them- 
selves is  onusual  and  ought  not  to  be  made  except 
Then  it  becomes  necessary  to  a  final  settlement,  and 
There  at  least  one  of  the  parties  interested  requests 
iti*'  hut  to  the  rule  that  a  ■decree  shall  not  be 
entered  in  £a,vor  of  one  defendant  against  co- 
defendants,  exieept  upon  a  cross  bill,**  the  case  of 
a  suit  for  general  distribution  of  a  fund  is  an 
aeeption." 

[(92]  H.  FartiM— l.PartiMFlii]itiff.  Of  course 
a  person  vho  has  no  interest  in  the  subject  matter 
of  the  aceonnting  cannot  maintain  a  bill  for  an 
aeeonntii^.^  On  the  other  hand,  whoever  has  an 
interest  in  tnut  property  or  funds  ia  entitled  to ' 
sue  for  an  accounting  with  respect  thereto.^ 

[M3]   S.  Parties  Defendant—a.  AU  Persona  In 


See  also  Infra  || 

43.  See  ^ulty  [16  Cyc  S24]. 

44.  See  Infra  i  119. 

[a]  CoBstatoBoy  of  Aaoxea  with 
aaswar. — Although  the  answer  in  an 
action  for  an  accounting  Is  conflned 
to  a  denial  of  the  allegations  of  the 
complaint  and  does  not  ask  for  afflrm- 
stlve  relief  a  court  of  equity,  having 
obtained  Jurisdiction  of  the  cause,  may 
Tender  an  affirmative  judgment  In 
favor  of  defendant,  even  though  such 
Judgment  Is  Inconsistent  with  the  de- 
nlala  Vlerra  v.  Fontes,  UB  Cal.  126, 
66  P  241.  I 

[b]  Mowavsr,  in  Hollls  v.  Bulpett 
12  U  T.  Rep.  N.  S.  298,  It  was  held 
that  where  a  mortgagor  obtained  a 
decree  for  an  account,  out  neither  the 
bfll  nor  the  decree  contained  the  usual 
OlTer  bv  plaintiff  to  pay  any  balance 
found  due  to  defendant.  If  the  balance 
ia  found  due,  the  court  cannot  order 
the  payment. 

48.    Craig  v.  Craig,  S  S.  C.  Eq.  102. 
40.    SeeBqulty  [16  Cyc  4S1]. 
417.    See  Udra  >  119. 

48.  V.  S. — Nicholas  v.  Anderson,  8 
meaL  S<5,  6  U  ed.  »7, 

HI. — Patterson  v.  Johnson,  lit  HI. 
£69. 

Mass.— Ball  v.  Carow,  18  Pick.  28. 

Pa. — ^McCabe's  App.,  22  Pa.  427. 

Que. — St.  Aubin  v.  SL  Aubtn,  1 
Montr.  Jjeg.  N.  118. 

[a]  Bight  oeataad  to  parUenlar 
latsawb-^  reversioner  who  has  no  In- 
terest In  the  Income  of  the  property,  but 
only  In  the  oofpua  ot  the  estate,  u  con- 
cerned only  In  the  allowanee  of  the 
Indebtedness  (tf  the  property,  there- 
fore he  will  not  be  entitled  to  an  ac- 
count further  than  this.  Patterson  v. 
Johnscm.  118  III.  659. 

49.  Sellar  v.  Griffin,  32  Beav.  642, 
65  Reprint  218. 

[a]  OredUov  of  party  aooountabla. 
— (1)  In  Mew  Jersey  It  Is  held  that 
where  a  debtor  assigned  a  claim  to  a 
creditor  as  security  for  an  unascer- 
tained Indebtedness,  a  judgment  cred- 
itor of  such  debtor  Is  entitled  to 
enforce  an  accounting  between  him  and 
his  assignee.  Hopper  v.  Morgan,  (Ch.) 
42  A  171.  (8)  But  in  Illinois  It  has 
been  held  that  the  fact  that  a  credi- 
tor takes  collateral  security  from  his 
debtor  to  secure  his  debt  atfords  no 

f round  for  the  tiling  of  a  bill  against 
Im  for  an  accounting  by  other  credi- 
tors of  the  debtor.  Fish- v.  Citizens' 
Nat.  Bank,  88  111.  A.  889, 

Sa  II.  S.— Saloy  v.  Bloch,  186  U.  S. 
338.  10  set  996,  84  U  ed.  668  ;  U.  S.  v. 
Howland,  4  Wheat.  117,  4  L.  ed  626  ; 
ConoUy  v.  Wells.  88  FM.  805 ;  BeU  v. 
Donoluw,  17  Fed.  710 ;  Parsons  v. 
Howard*  It  F.  Cas.  •  No.   10,777.  8 


Woods  1;  Vose  v.  Phllbrook,  28  F. 
Cas.  No.  17,010,  8  Story  886. 

Cal.— Wright  V.  Ward,  65  Cal.  626, 

4  P  634  :  Tounff  v.  Horian,  62  Cal. 
468 :  Mcpherson  T.  Faner,  80  Cal. 
456,  89  AmD  121;  Wilson  v.  lAssen, 

5  Cal.  114. 
Conn. — Bisseli  v.   Ames,  17  Conn. 

121. 

Del. — Farmers',  etc..  Bank  v.  Polk, 
1  Del.  Ch.  167. 

Qa. — Flicker  v.  Americus  Mfg.,  etc., 
Co.,  124  Oa.  165.  62  SE  66;  Pearce 
Bruce,  88  Qa.  444  ;  Wells  v.  Strange, 

6  Qa.  22. 
Hawaii. — ^Waterhouse  v.  Hitchcock, 

6  Hawaii  181. 

111.— Craig  v.  McKlnney,  72  III.  805. 

Iowa. — Strlngfleld  v.  OrafT,  22  Iowa 
488. 

Ky, — Dosler  v.  Edwards,  8  LltL  67. 

Me. — Beal  v.  Bass,  -86  Me.  326,  29 
A  1088  ;  Mudgett  v.  Oager.  62  Me.  641 ; 
Fuller  V.  Benjamin,  28  Me.  266. 

Md.— Kunkel  v.  Markell,  26  Md.  890. 

Mass. — Runkle  v.  Burrage,  202  Mass. 
89,  88  NB  678:  McCabe  v.  Bellows. 
1  Allen  269 ;  Hobart  v.  Andrews,  21 
Pick.  626. 

Minn.— Fish  v.  Berkey,  10  Minn.  199. 
'  Mo. — Berllen  v.  Bieler,  96  Mo.  491', 

9  SW  916 ;  Simpson  v.  Bantley,  142 
Mo.  A.  490,  126  SW  999. 

N.  J. — Canon  v.  Ballard,  62  N.  J. 
Bq.  888,  60  A  178  [rev  on  other 
grounds  68  N.  J.  Eq.  797,  62  A  8521  ; 
Spealftnan  v.  Tatem,  45  N.  J.  Eq.  888, 
17  A  818;  Keeler  v.  Keeler,  11  N.  J. 
E^q.  468. 

K,  T. — Levy  v.  Popper,  104  App.  Dlv. 
467.  93  NTS  848 ;  DonneUy  v.  Ijam- 
bert.  62  App.  Dlv.  192.  70  NTS  988; 
Petrle  v.  Petrle,  7  LaDs.  90;  IjOgan  v. 
Moore,  64  NTS  462,  27  NTClvProc  S41 
[arr  60  App.  Dlv.  628,  84  NTS  11411 ; 
Warth  v.  Radde,  18  AbbPr  898;  Lewis 
V.  Vamum,  12  AbbPr  306. 

N.  C. — Murphy  v,  Jackson,  68  N, 
C.  11;  Qoode  v.  Ooode,  4  N.  C.  684, 
6  14;  C.  385. 

Pa. — Lance's  App.,  118  Pa.  466, 
4  A  876,  17  WklyNC  513 ;  Potter  v. 
Hoppln,  10  Phlla.  396;  Petltt  v.  Baird, 

10  Fhlla.  67 ;  Hughes  v.  McMurray,  6 
Phlla.  200. 

R.  L — New  England  Commercial 
Bank  v.  Newport  Steam  Factory,  6  R. 
L  164,  73  AmD  688  ;  Do  Wolf  v.  De 
Wolf,  4  R  I.  450. 

S.  C. — Jewell  V.  Jewell,  82  S.  C. 
Ek^  295 ;  Read  v.  Read,  29  S.  C.  Eq. 

Va. — Dabney  v.  Preston,  25  Oratt. 
(66  Va.)  888;  Flndlay  v.  ShefTey,  1 
Rand.  (22  Va.)  73;  Sheppard  v. 
Stai*fc  I  Munf.  (17  Va.)  iST 

W.  va. — Donahoe  v.  FaCUer,  I  W. 
Va.  248. 


terested.  ~In  a  suit  for  an  accounting  thf  general 
equity  rule  in  regard  to  parties  applies,  namely,  that 
all  persons  interested  in  the  subject  matter — ^that  isi 
in  the  accounting — should  be  before  the  court,  to  the 
end  that  complete  justice  may  be  administered.'*' 
This  is  true  notwithstanding  th^  are  not  joined 
in  the  same  right  and  if,  after  an  interlocutory 
order  to  account  against  two,  one  of  them  dies,  the 
action  survives,  and  the  executor  and  representatives 
of  the  deceased  party  should  be  tonught  in."  To  the 
general  rule  there  are,  however,  eertain  exceptions, 
aa  where  the  parties  are  numerous,''  or  one  or  more 
of  them  resides  out  of  the  jurisdiction  of  the  court."' 
To  give  validity  to  these  exceptions,  however,  it  is 
necessary  to  allege  in  the  bill  ^e  reasons  for  not 
joining  all  persons  interested,  so  that  the  court ' 
nuty  judge  of  their  sufficiency  and  a  decree  for 
an  accounting  cannot  be  made  against  a  per8<m  not 
a  party  to  the  anit."  The  appueation  of  l^e  rule 
requiring  the  ivesoiee  of  aU  parties  interested 
lunally  arises  upon  a  suit  for  a  genend  aeaonnt- 
ing,  where  the  shares  of  some  in  a  fond  eannot  be 
detmnined  nntil  the  ascertunment  of  -  the  rights  of 
all  parties  interested,"  or  where  a  party  may  be- 

Eng. — ^Richardson  v.  Hastings,  7 
Beav.  801,  29  BngCh  801,  49  Reprint 
1081 ;  Bherrit  v.  Birch.  8  Bro.  Ch. 
229,  29  Reprint  606 ;  Evans  v.  Stokes, 
1  Keen  24,  16  GngCh  24,  48  Reprint 
216 ;  Kaltenbacfa  v.  Lewis,  46  L.  T. 
Rep.  N.  S.  666  ;  Hills  v.  Nash,  1  Phil. 
694,  19  EngCh  694,  41  Reprint  769  ; 
Ireton  v.  Lewea,  Rep.  t.  Finch  96,  28 
Reprint  62;  Palk  v.  Clinton.  12  Ves. 
Jr.  48,  38  Reprint  19. 

[a]  The  raaaon  of  tha  nle  is  that 
otherwise  the  accounting  party  may 
be  harassed  with  successive  suits  for 
the  same  purpose  by  each  party.  De 
Wolf  V.  De  Wolf,  4  R.  1.  460. 

[b1  imdsr  ths  ooda  provialon  that 
an  objection  for  want  of  parties  shall 
be  taken  by  demurrer  If  the  defect 
appears  upon  the  face  of  the  com- 
plaint, or  by  answer  If  the  defect  does 
not  so  appear,  it  Is  held  that  In  a 
suit  for  an  accounting  by  a  trustee 
the  objection  cannot  be  made  for  the 
first  time  after  the  order  to  account, 
and  that  If  other  persons  Interested 
are  omitted  the  referee  can  make  pro- 
vision In  his  report  for  their  protec- 
tion. Rose  V.  Durant,  44  N.  T.  App. 
Dlv.  881,  61  tTYS  15. 

SI.  Skldmore  v.  Collier,  8  Hun  (N. 
T.)  60;  Smith  v.  Sheppar,  8  N.  C. 
163;  Holland  v.  Prior,  1  Myl.  ft  K. 
287,  7  EngCh  287,  89  Reprint  671: 
Hobart  V.  Abbot.  2  P.  Wms.  648.  24 
Reprint  897  ;  Hlndmarsh  v.  Southgatfc 
8  Russ.  824,  8  EngCh  824,  38  Reprint 
697 :  Palk  v.  Clinton,  18  Ves.  Jr.  48, 
88  Reprint  18. 
as.  See  Abatement  and  Revival. 
88.  Chaucer  v.  May,  Prec.  Ch.  692, 
84  R^fflnt  866.  See  Equity  [18  Cyc 
1911. 

S«k  Farmers*,  etc^Bank  v.  Polk, 
1  Del.  Ch.  167 :  De  Wolf  v.  De  Wolf, 
4  R.  I.  460:  Cowslad  v.  Cely,  Prec 
Ch.  88,  84  Reprint  40.  See  E!qulty 
[18  Cyc  1811. 

[a]  Part  owneni  of  Tas«al.—A  bill 
In  equity  seeking  an  adjustment  of 
the  accounts  twtween  the  part  owners 
of  a  vessel,  some  of  whom  reside 
without  the  jurisdiction,  cannot  be 
sustained,  unless  such  nonresidents  are- 
summoned  to  answer,  rfr  It  appears 
from  the  allegations  In  the  bill  that 
not  only  their  Interests  will  not  be 
prejudiced  by  the  decree,  but  that  they 
are  not  necessary  to  the  just  ascer- 
tainment of  the  merits  of  the  case. 
Mudgstt  V.  Gager,  62  Me.  641. 

SS.    De  Wolf  V.  De  Wolf,  4  R.  I.  460. 
66.    Latoh  V.  Latch,  L.  R.  10  Ch. 
464. 

ST.    McPherson  v.  Parker,  80  Cal. 
466,  89  AmD  189;  Speakman  v.  Tatem, 
46  N.  J.  aq.  888,  17  A  818;  Hallett 
Ballett,^  Paige  m  T.)  lii  El- 
Digitized  by  VjOOglC 
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eome  liable  apon'  Bome  contingenqr."  And  where 
defendant  in  saeh  a  bill  may  have  an  interest  in 
reqairing  an  omitted  party  or  bis  legal  representative 
to  be  brought  before  the  eonrtf  because  of  the  latter 's 
ultimate  iLibility  to  defendant,"*  or  for  the  purpose 
of  discharging  defendant  from  further  liability  to 
the  omitted  party  in  matters  involTed,*"  an  objection 
to  the  further  progrera  of  the  cause  in  the  absence 
of  the  omitted  party  will  be  snatained.  Where  a 
court  of  equity  has  juriBdiction  of  a  bill  for  an 
accounting  against  the  principal  on  a  bond,  the 
sureties  can  properly  be  made  parties  for  the  pur- 
pose of  the  accounting,  so  that  the  extent  of  their 
liability  may  be  fixed,  but  no  decree  for  payment 
can  be  made  against  them.^^ 

94]  b.  Where  Suit  la  Not  for  General  Ac- 
counting and  Distribution.  Where  the  account  sought 
is  not  a  general  one  for  the  distribution  of  the  fund, 
but  only  for  the  protection  of  a  contingent  liability, 
and  the  rights  of  defendants  before  the  court  cannot 
be  pj^judiced  by  the  omissiou  of  another  party,  al- 
though the  latter  might  be  a  proper  party,  he  is  ^ 


not  a  neeessary  one;*'  and  the  rame  is  true  where 
the  suit  is  for  the  purpose 'of  enforcing  a  preferred 
claim  against,  a  fund  in  the  hands  of  one  represent- 
ing  all  parties  interested  therein,*"  as  well  as  in  other 
eases  in  which  the  parties  in  interest  are  l^ially  rep- 
resented by  persons  acting  for  them  as  a  elaas  and 
where  distribution  of  the  fond  is  not  an  objeet  of  the 
suit.** 

[$  95]  c  Persons  withont  Xntanst  Whatever 
may  be  the  relation  between  the  complainant  seeking 
an  accounting  and  a  third  person  as  between  tbem- 
selves,  the  latter  is  not  a  necessar^  party  if  he  has 
no  interest  in  the  result,  and  defendant 's  liability  is 
in  no  wise  affected  by  his  absence."  The  same  is 
true  where  the  interest  of  one  of  the  parties  has 
ceased  or  he  has  been  accounted  with  and  satisfied ; 
he  is  not  a  necessary  party,**  unless  the  defendant 
before  the  court,  for  the  purpose  of  having  his  own 
rights  finally  settled,  is  stiQ  interested  in  having 
the  omitted  party  before  the  court,  and  the  settle- 
ment with  such  party  is  hot  conclusive  upon  de- 
fendant before  the  court.*'   However,  the  mere  fact 


dredge  t.  Putnam,  46>'^a.  206,  BO  NW 

[a]  A  endi'lor  Monxvd  lor  a  tmrt 

AmA  cannot  maintain  a  bin  for  an 
account  of  the  trust  fund  without 
malting  all  creditors  who  are  pre- 
ferred and  in  the  same  elaas  with 
him  parties  either  as  plaintlfCs  or 
defenaanta.  Waterhouse  v.  Hitchcock, 
6  Hawaii  131 ;  Murphy  v.  Jackson,  68 
N.  C.  11 ;  Fisher  v.  Worth,  4  S  N.  C.  63. 

[b]  An  assMrnor  for  the  Maeflt 
of  oreOltors  ie  a  proper  If  not  a  necea- 
eary  party  to  a  suit  by  a  creditor 
against  the  asstenee  for  an  aoeount- 
Ing.  Xoyes  v.  wemberg;  16  NTWky 
Die  72. 

58.  Hobart  v.  Andrews,  21  Pick. 
(Mass.)  526. 

69.  BaHey  v.  Inglee,  2  Paige  (N. 
T.)  278  (holding  that  where  the  bill 
seeks  to  enjoin  an  action  already 
begun  at  law  by  defendants  against 
complainants  and  others,  .defendants 
In  the  bill  have  a  right  to  insist  that 
one  of  the  defendants  in  the  action 
at  law,  who  was  sued  as  Jointly  liable 
with  complainant  in  the  bill,  should 
be  made  a  party  to  the  bill,  and  that 
defendants  in  the  bill  have  such  an 
interest  In  having  such  person  before 
the  court  as  entitles  them  to  make 
objection  if  he  Is  not  a  party)  ;  Petltt 
V,  Baird,  10  Phila.  (Pa.)  57  ;  Devaynes 
V.  Robinson,  24  Beav.  86,  63  Reprint 
289;  Hills  V.  Nash,  1  Phil.  694,  19 
EngCh  594,  41  Reprint  769. 

eo.  Canon  v.  Ballard,  62  N.  J.  Eq. 
S83,  60  A  178  [rev  on  other  grounds 
63  N.  J.  Eq.  797,  52  A  362];  Keeler 
V.  Keeler,  11  N.  J.  Bq.  468  ;  Angus  v. 
Helnze,  42  Can.  S.  C.  416  [alC  14  B. 
C.  157]. 

ta]  Saoiina  oradlton^d)  Where 
property  Is  conveyed  in  trust  for  the 
purpose  of  applying  the  proceeds 
thereof  to  the  payment  of  certain 
claims,  and  it  does  not  appear  that 
such  claims  have  been  satlafled.  In 
a  suit  tor  an  aecoantlng  lealnst  the 
trustee  by  the  debtor,  the  secured 
creditors  are  necessaty  parties.  Fish 
V.  Berkey,  10  Minn.  199^(2)  So  In 
Berllen  v.  Bieler,  06  Ma.  491,  9  SW 
916,  where  a  creditor  of  one  occupy- 
ing land  under  a  contract  of  purchase 
purchased  It  at  a  tax  sale  under  an 
agreement  to  convey  it  to  the  debtor 
upon  the  payment  by  the  latter  of 
the  debt,  but  Instead  conveyed  it  to  a 
third  person  who  had  notice  of  the 
agreement.  It  was  held  that  upon 
offering  to  perform  his  part  of  the 
agreement  the  debtor  might  sue  for 
an  accounting,  but  that  the  creditor 
should  be  made  a  party  defendant  In 
order  to  a  complete  and  final  adjudica- 
tion of  the  whole  matter ;  and  the 
decree  for  an  account  was  made  upon 
condition  that  such  creditor  be  made 
a  party. 


'  61.  RoQierford  v.  Alyea,  68  N.  J. 
Eq.  68&  82  A  70  [rev  on  other  grounds 
54  (N.  J.  Eq.  411,  84  A  1078]  ;  United 
Security  L.  Ine.,  etc.,  Co.  v.  Vande- 
grift,  51  N.  J.  Sa.  400,  26  A  986.  But 
see  Orady  v.  Hogbes,  80  Ulch.  184, 
44  NW  1060. 

In  Dorsbelmer  v.  Rorbaek*  28  N^,  J. 
Eq.  46,  48  {aff  26  N.  J.  Bq.  616]  the 
court  said :  "The  sureties  are  prc^r, 
though  not  necessary  parties.  They 
are  Interested  In  the  result ;  they  may 
be  called  upon  by  suit  at  law  for  the 
amount  which  may  be  recovered  in 
this  suit  against  the  representative 
of  their  principal.  They  will  be  bound 
by  the  decree  made  in  this  suit  as  to 
the  amount  due  to  the  complainant, 
and  it  is  proper  that  they  should  have 
a  right  to  defend,  so  as  to  prevent 
any  collusion  between  the  complainant 
and  the  principal,  and  to  protect  them* 
selves  from  any  neglect  of  the  prin- 
cipal to  make  proper  defence." 

ex  Stringfleld  v.  Graff,  22  Iowa 
438  (a  suit  by  a  surety,  without  Join- 
ing the  principal,  against  an  attorney 
who  had  received  notes  In  satisfaction 
of  a  Judgment  against  complainant 
and  his  principal,  for  an  accounting 
and  cancellation  of  the  Judgment). 

63.  Patton  v.  Benclnl,  41  N.  C.  204 ; 
Prltchard  v.  Hicks*  1  Paige  (N.  Y,) 
270.  See  Executors  and  Administra- 
tors £18  Cyc  965];  Trusts  [39  Cyc 
463]. 

04.  Sturgeon  v.  Burrall,  1  111.  A.  537 
(as  where  the  suit  is  brought  by  one 
in  his  representative  character  to  re- 
cover funds  belonging  to  the  estate); 
Richardson  v.  Hastings,  7  Beav.  301; 
29  EngCh  301,  49  Reprint  1081; 
Chancey  v.  May,  Prec.  Ch.  692,  24 
Reprint  266.  See  Equity;  Executors 
and  Admlnlstnitora;  Trusts. 

[a]  OorporsUon  asA  rta«dEliOld«rB. 
—Under  a  lease,  by  one  railroad  cor- 
poration, of  ita  railroad  and  equip- 
ment to  another  railroad  corporation, 
one  of  the  provisions  of  which  was 
that  dlvldenda  should  be  paid  to  the 
stockholders  of  the  lessor  coipora- 
tion,  the  stockholders  are  not  'nec- 
essary parties  to  a  bill  for  an 
accounting  by  the  lessor  against  the 
lessee.  The  corporation  is  composed 
of  the  stockholders  and  fully  repre- 
sents their  interest.  Pacific  R.  Co,  v. 
Atlantic  etc.,  R.  Co.,  20  Fed.  277.  See 
generally  Corporations. 

65.  Palmer  v.  Stevens,  100  Mass. 
461  (holding  that  where  the  liability 
of  defendant  to  account  is  based  upon' 
his  fraudulent  conduct,  no  other  per- 
son who  was  not  privy  to  the  fraud, 
although  he  may  nave  derived  some 
ultimate  advantage  from  It — in  this 
case  the  omitted  parties  became  the 
purchasers  of  plaintilTs  Interest  in 
a  partnenhtp  through  the  fraudulent 
cmduet  of  the  defendant — la  a  nee- 


essary party) ;  Burllngame  t.  Hobbs, 
13  Gray  (Mass.)  367  (which  was  a  bill 
for  an  accounting  as  to  advances 
made  by  defendant  to  a  third  person 
for  which  plaintiff  had  given  security 
and  which  had  been  disposed  of  un- 
authorlaedly) ;  Bultla  v.  Farmers' 
State  Bank.  148  Mich  632,  107  NW 
700  (holding  that  where  a  mortgagor, 
after  the  discharge  of  the  mortgage, 
sues  the  mortgagee  for  an  accounting, 
based  on  an  agreement  binding  the 
mortgagee  to  apply  the  proceeds  of 
the  mortgage  for  specified  purposes, 
the  wife  of  the  mortgagor,  Joining  In 
the  mortgage,  and  his  mother,  re- 
leasing her  life  estate  in  a  part  of 
the  premises,  are  not  necessary  par- 
ties) :  Lesley  v.  Delano,  1 39  Mich. 
602,  102  KW  1063;  Bolce  v.  Jones,  106 
App.  X)lv.  647,  94  NTS  896  (holding 
that  where  certain  of  the  promoters 
of  a  corporation  agreed  with  another 
jperson  merely  to  keep  an  account  of 
the  profits  resultina:  from  the  enter- 
prise, and  to  pay  him  a  sum  equal  to 
thirty  per  cent  of  the  net  profits  In 
bonds,  stock,  and  cash  as  the  pro- 
moters in  the  arrangement  might 
personally  receive  after  deducting 
and  paying  to  him  a  sum  advanced  to 
them  by  iilm,  he  was  not  thereby 
given  an  interest  In  the  stock  and 
bonds  to  be  received  for  promotion 
fees,  so  as  to  make  him  a  necessary 
party  to  an  action  for  an  accounting 
between  the  promoters);  .Mulr  v. 
Leake,  etc.,  Orphan  House,  3  Barb. 
Ch.  (N.  Y.)  477;  Metiane  v.  Johnson. 
59  Yt.  237,  9  A  837  (holding  that  on  a 
bill  by  an  administrator  against  a  de- 
fendant who  had  purchased  claims 
allowed  against  the  estate  with 
money  of  the  estate  advanced  by  the 
adrainlatratOr,  a  third  person  who  wan 
Interested  as  surety,  together  with 
defendant,  on  some  of  the  notes  so 
purchased.  Is  not  a  necessary  party, 
the  agreement  being  with  defendant 
himself  that  he  should  account  for 
the  money  advanced). 

66.  U.  S. — Carpenter  v,  Robinson, 
5  F.  Cas.  No.  2,481,  Holmes  67. 

Conn. — Nichols  v.  Nichols,  79  Conn. 
644.  66  A  161. 

Mass. — Hobart  v.  Andrews,  21  Pick. 
526. 

Minn. — Smith  v.  Glover,  44  Minn. 
260.  46  NW  406. 

R.  I.— De  Wolf  V.  De  Wolf,  4  R,  I. 

450. 

07.  Hills  V.  Nash,  1  Phil.  694,  19 
EngCh  594,  41  Reprint  759. 

[a]  A  bill  Is  not  defeotlva  for 
want  of  parties  when  the  only  defect 
is  one  such  as  that  if  plaintiff  cannot 
establish  his  case  by  proof  as  to  par- 
ticular items,  because  they  are 
chargeable  against  another  with 
whom  plaintiff  and  defendant  have 
had  mutual  dealings,  the  salt  must 
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that  one  who  has  oo  interest  in  the  aecountii^  is 
joined  as  a  party  defendant  will  not  ueeeasarily 
subject  a  complaint  to  an  ohjeotion  for  misjoinder 
of  parties,^  and  where  an  injunction  is  sought  against 
a  threate&ed  sale,  the  prospective  purchaser  may  be 
made  a  party  in  order  to  make  effectual  the  other 
relief  sought.^  So,  where  the  relation  of  two  par- 
ties under  a  contract  is  such  as  to  entitle  the  one 
to  call  for  an  account  from  the  otiier  of  the  dealings 
thereunder,  and  the  former  assigns  a  part  of  his 
interest  in  the  contract  to  a  stranger,  the  assignee  is 
a  proper  if  not  a  necrasary  party  to  an  action  for  an 
accounting  brought  by  <nie  party  against  the  other." 

Agent  or  tnurtae  of  accounting  partjr.  A  mere 
agent  of  one  who  is  under  liability  to  account  is  not, 
it  seems,  a  inroper  party  to  a  bill  for  an  accounting 
against  the  principal/^  However,  the  character  of 
the  agency  and  the  transactions  may  be  such  aa  to 
create  sufficient  privity  to  make  the  'agent  a  prop^ 
accounting, party and  this  is  likewise  true  of  a 
tnistee  of  one  liable  to  aeconnt." 

Effect  of  improper  joinder.  The  fact  that  certain 
persons  are  improperly  joined  as  defendants  in  an 
action  for  an  accounting  does  not  authorise  a  judg* 
ment  in  favor  of  all  defendants,  but  only  a  dis- 


fail.  Darthez  v.  Clemena,  6  Beav.  165, 
ii  Reprint,  7S8. 

sa  Bule  T.  Mechanics'  Bldv.,  eta, 
Assoc,  74  N.  C.  117. 

69.  Mills  T.  Hurd,  32  Fed.  127. 

70.  Wilcox  V.  Pratt.  125  N.  T.  688, 
25  XE  1091. 

71.  Lockwood  V.  Abdy,  14  Sim.  487, 
37  EnsCh  437,  60  Beprint  428  (holding 
that  It  Is  not  proper  to  join  In  a  bill 
against  a  trustee  one  who  has  re- 
vived some  of  the  trust  property 
merely  as  the  a^rent  of  the  trustee). 

tal  Af>«Bt  dsalt  wttb  as  piinolpaL 
— where  plaintiff  had  mistakenly 
dealt  with  one  as  principal  In  several 
matters,  and  had  made  payments  to 
him  and  his  agent,  and  it  turned  out 
that  in  some  of  the  matters  the  sup- 
posed principal  was  in  fact  but  agent 
himself  of  another,  without  authority 
to  employ  a  subagent,  a  bill  for  an 
account  of  funds  misappropriated  by 
the  subagent  should  be  brought 
against  the  supposed  principal  and 
not  against  the  real  principal  whom 
the  eubagent  had  no  authority  to 
represent.  Heynolds  v.  Smith,  17  T>. 
C.  497. 

7a.  United  Coal  Co.  v.  Canon  City- 
Coal  Co.,  24  Colo.  116,  48  F  1045 
(holding  that  where  a  coal  company 
operating  an  adjoining  mining  prop- 
erty had  extended  Its  operations  Into 
plaintiff's  premises,  and  another 
company  was  working  as  the  agent  of 
the  coal  company,  in  an  action  for  an 
accounting,  both  companies  were 
proper  parties  defendant);  Williams 
V.  West,  2  Md.  174  (holding  that 
where  trustees  were  authorized  to 
appoint  agents,  and  one  was  ap- 
pointed and  managed  the  trust  for 
some  time,  and  after  his  death  an- 
other was  appointed,  there  is  sufR- 
cient  privity  to  sustain  a  bill  by  the 
administrators  of  the  first  agent 
against  the  second  agent  for  an  ac- 
count of  moiRys  which  had  been 
advanced  by  the  first  agent  and  con- 
firmed to  him  by  the  trustees,  and  of 
a  farther  sum  which  had  been  award- 
ed to  his  estate  for  his  services). 

73.  Good  V.  Daland.  121  N.  T.  1. 
24        15  [aff  <  NTS  204]. 

T4.  Schaake  v.  Bbfle  Automatic 
Can  Ca,  1S6  Cal.  ITSTTs  P  1025,  67  F 
7B9. 

75.  Hovt  V.  Smith,  87  Conn.  63, 
488;  Penniman  v.  Jones,  68  tt.  H.  447; 
Passaic  Match  Co.  Hello  Match  Co. 
(N.  J.  Ch.)  70  A  466. 

[a]  An  assignee  of  Uie  aooonnt- 
aUe  partjr  may  be  Joined.  Jewett  v. 
Cunard,  IS  Cas.  No.  7,810.  3  Woodb.  & 
U.  277  (holding  that  where  a  part 


owner  of  property  which  had  been 
conveyed  to  a  third  person  to  secure 
debts  of  the  coOwnera,  and  of  one  of 
the  coOwnera  alone,  charged  miscon- 
duct in  the  management  of  the  prop- 
erty on  the  part  of  the  creditor  as 
well  SK  on  the  part  of  his  coOwner, 
the  latter  is  properly  made  a  co- 
defendant  in  a  bill  for  an  accounting, 
although  plaintiff  can  recover  only 
the  proportion  which  his  Interest 
bears  to  the  whole  property,  and  the 
coOwner  who  is  made  a  defendant 
may  by  proper  plea  against  the  other 
respondent  obtain  his  prt^ortlonate 
share):  Schaake  v.  Eagle  Automatic 
Can  Co..  136  Cal.  478785  P  1025,  67  P 
759  (holding  that  persons  who  have 
received  a  portion  of  the  funds  of  a 
corporation  to  which  a  creditor  of  the 
corporation  must  resort  for  the  pay- 
ment of  his  claim,  or  who  have  con- 
nived at  a  diversion  of  such  fund,  are 
proper  parties  to  an  action  by  the 
crealtor  for  an  accounting). 

[b]  An  Meodatlon  or  eozporatlon 
formed  by  the  socowitable  partiss 
may  be  Joined.  Dargin  v.  HewUtt, 
116  Ala.  510,  22  3  128:Noble  v.  Joseph 
Burnett  Co.,  208  Mass.  76,  94  NB  289. 

 Tc]    Bffftot  of  amendment  of  bllL — 

Where  a  bill  is  held  to  be  fatally  de- 
fective for  the  purpose  of  requiring 
an  accounting  of  particular  matters, 
a  defendant  who  has  been  Joined  upon 
the  ground  of  bis  having  fraudulently 
received  some  of  the  funds  which 
plaintiff  is  claiming  from  a  co- 
defendant  cannot  relieve  himself  by 
paying  over  such  funds  to  his  co- 
defenaant  before  the  allowance  of  an 
amendment  of  the  bill.  If  the  bill  is 
amended,  the  party  who  was  Joined 
on  the  ground  of  conspiracy  and  fraud 
will  be  held  responsible  for  the 
moneys  In  his  hands,  as  of  the  time  of 
the  commencement  of  the  suit.  Hoyt 
v.  Smith,  27  Conn.  63,  468. 

76.  Bill  Of  partlowlaM  see  Plead- 
ing [81  Cyc  56B]. 

77.  [a]  Tonus  of  bills,  com- 
plaints, or  petitions  see  McGahan  v. 
Rondout  Nat.  Bank,  156  U.  S.  218,  16 
set  347,  89  li.  ed.  403;  Christian  v. 
Smith,  106  Fed.  466;  Conery  v. 
Sweeney,  81  Fed.  14,  26  CCA  309; 
Mills  V.  Hurd.  32  Fed.  127;  Pacific  R. 
Co.  V.  Atlantic,  etc.,  R.  Co..  20  Fed. 
277:  PhiUipps  V.  Birmingham  Indus- 
trial Co.,  161  Ala  609,  60  S  77,  136 
AmSR  156;  State  v.  Churchill,  48  Ark. 
426,  3  SW  352,  880;  San  Pedro  Lum- 
ber Co.  V.  Reynolds,  111  Cal.  588,  44 
P  309:  More  v.  Calkins,  86  Cal.  177,  24 
P  729;  Millard  v.  Hathaway,  27  Cal. 
119;  Lawrence,  v.  Robinson,  t  Colo. 


missal,  at  plaintiff's  eosts,  of  defendants  improperly 

joined." 

96]  d.  Joinder  of  One  of  Two  Accounting 
Parties  as  Defendant  with  Struiger.  Where  the 
suit  is  properly  one  for  equitable  cognizance  on  ao* 
count  of  the  relation  and  rights  of  the  parties,  a 
third  person  who  was  party  to  the  particular  trans- 
action complained  of,  or  who  is  chained  with''fraad 
therein,  may  be  joined." 

[4  97]  I.  Pleading"—!.  BiU  or  Complaint'*— 
a.  In  GeneraL  The  bill  or  complaint  must  of  course 
be  framed  with  the  object  of  securing  the  aeconnt< 
ing,  and  an  accounting  cannot  be  decreed  when  such 
relief  is  not  within  the  language  or  the  scope  of  the 
pleading."  -And  it  must  show  that  a  duty  to  ac- 
count rests  npon.defendantf**  and  farther  that  the 
right  to  an  accountii^  14  vested  in  plaintiff."" 

981  .b.  AUegatloiu  Slioiriiig  Proper  Case  for 
Eqni^  JvrisdictiOD— (1)  In  OoneraL  The  bill  or 
complaint  must  state  a  case  calling  for  the  exercise 
of  tile  peculiar  powers  of  a  eonrt  of  equity;  tiiat 
is  to  say,  it  most  show  either  that  no  legal 
remedy  ezists»  or  tiiat  the  legal  remedy  is  not 
complete,  or  is  not  as  efiBcient  and  praetieable 
as  the  remedy  in  equity,^^  as  that  a  discovery  is 

567;  Hoyt  v.  Smith,  27  Conn.  468: 
Teasley  v.  Bradley,  110  Ga.  497,  3d 
SE  782;  Craig  v.  McKlnney,  72  HI. 
305;  Graham  v.  Graham,  171  Mich. 
307,  187  NW  153;  Kimmerle  v. 
Dowagiac  Gas  Co.,  159  Mich.  34.  128 
NW  665;  Phillips  v.  Jacobs,  146  iflch. 
108,  108  NW  899;  Daugherty  v.  Goufi; 
28  Nebr.  105,  86  NW  361:  Pace  v. 
Bartles,  45  N.  J.  Eq.  371,  17  A  636: 
Gillespie  V.  X>Bvldge  Fertiliser  Co.,  20 
NTS  833;  Bute  v.  Mechanics'  Bldg., 
etc.  Assoc.,  74  N.  C.  117;  Brotherton 
V.  Rejmolds.  164  Pa.  134,  80  A  234; 
Chapman  v.  Charleston,  28  S.  C.  373, 
6  SE  168,  18  AmSR  681;  Henderson  v. 
Mathews,  1  Lea  <Tenn.)  34:  Everett 
v.  Jones,  S2  Utah  489,  91  P.  360;  Miller 
V.  Trevilian,  2  Rob.  (41  Va.)  1;  Taff 
Vale  R-  Co.  v.  Nixon,  1  H.  L.  Cas.  111. 
9  Reprint  696,  1  ERC  406. 

78.  Wesby  v.  Bowers.  58  Mo.  A. 
419;  Marquise  de  Portes  v.  Hurlbut. 
44  N.  J,  Bq.  617,  14  A  891. 

[a]  BIU  beld  snflUdent  see  Delaney 
V.  O'Connor,  188  HI.  A.  366  [alT  234 
111.  646,  85  NE  2261;  Graham  y.  Gra- 
ham, 171  Mich.  307,  137  NW  163. 

[b J  Complaint  tn  form  an  aotton  la 
eqaft;f  for  an  accounting.  See  Del 
Genovese  v.  Del  Oenovese,  149  Anp. 
Dlv.  266,  133  NTS  765. 

7S.  rniompson  v.  Snyder,  113  Fed. 
531. 

80.  Nicholas  V.  Anderson,  8  Wheat. 
(U.  S.)  865,  6  L.  ed.  637;  Empire  Cir- 
cuit Co.  V.  Sullivan,  169  Fed.  1009: 
Hubbard  v.  TJrton,  67  Fed.  419 
(holding  that  the  bill  must  show 
clearly  plaintiff's  right  or  title  to  the 
subject  matter  of  the  accounting  en- 
titling him  to  maintain  the  suit;  and 
aa  a  general  rule,  where  a  suit  Is 
brought  by  a  party  clalm'lng  the  right 
to  an  accounting  by  reason  of  heirship, 
he  ought  to  allege  his  particular  kin- 
ship to  the  person  through  whom  he 
claims,  and  aver  that  there  are  no 
others  nearer  of  kin  than  himself); 
Tlce  V.  Dlckerson,  60  Fla.  380,  B;t  8 
646  (holding  that,  where  a  bill  for  an 
accounting  alleges  the  persons  or 
classes  of  persons  who  constitute, a 
voluntary  association,  and  complain- 
ants are  not  among  those  designated, 
but  are  alleged  to  be  "contributing 
members"  of  such  association,  with- 
out stating  the  rights  and  privileges 
of  contributing  members,  the  bill 
does  not  show  the  right  of  complain- 
ants to  require  an  accounting  to  the 
association) ;  Peters  v.  Equitable 
L,.  Assur.  Soc,  200  Mass.  579,  86  NE 
886;  Lowrey  v.  Blloxl,  (Miss.)  38  S  42. 

81.  Ala. — Friedman  V.  Fraser,  16T 
Ala.  191,  47  S  820. 
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neceasaiy,^  or  that  the  accounts  are  mutual  or  oom- 
plicated,  or  that  a  fiduciary  relation  exists  between 
the  parties."* 

99]  (2)  Necessity  for  BiBcovery;  Answer  nu- 
der  Oatii.  Where  the  jurisdiction  is  invoked  upon 
the  ground  of  the  necessity  of  a  discovery  the  bill 
must  be  so  framed  as  to  disclose  that  necessity,  and 
a  discovery  must  be  prayed  for,^  and  the  oath  to  the 
answer  should  not  be  waived."  Where,  however,  the 
right  to  an  account  does  not  depend  upon  discovery, 
but  upon  independent  matter  of  equitable  jurisdiction, 
the  answer  under  oath  may  be  waived." 


II!. — ^Fuller  v.  John  S.  Davis'  Sona 
Co.,  1S4  lU.  605.  66  NB  791  [afC  84  111. 
A.  296]. 

MaaB. — Walker  v.  Brooka,  125  Haas. 
241. 

Mich. — Moody  v.  Macomber,  158 
Mich.  209,  122  NW  617.  See  alao 
Graham  v.  Qraham,  171  Mich.  207. 
137  NW  153. 

Mo. — Somervtlle  v.  Hellman,  210 
Mo.  567,  111  SW  36  (holding  that  a 
btit  tor  an  accounting  for  stock 
alleged  to  have  been  converted  by  a 
decedent  through  his  agent  which 
does  not  allege  that  decedent's  es- 
tate or  his  agent  is  insolvent  does  not 
state  a  case  tor  equity  cognizance, 
since  It  does  not  allege  facts  showing 
that  the  relief  sought  could  not  be 
obtained  In  a  court  of  law). 
,  N.  T. — Stewart  v.  Auerbach,  148 
ApP.  Dlv.  222,  182  NTS  1021. 

fa]  A  Mil  by  thr  pnzohaser  of 
llglin  nnder  a  patent  setting  out  a 
contract  which  gave  him  exclusive 
right  to  sell  in  certain  territory, 
alleging  violation  by  the  seller  by 
sale  ox  eight  ma<»ilhes  and  fur- 
nishing of  an  old  one  and  claiming  a 
lien  on  shareo.  of  corporate  stock  in 
the  purchasing  oorooratlon  reg- 
istered in  the  name  ox  the  seller  and 
its  managing  ofllcer,  asking  injunc- 
tive relief  and  for  an  accounting,  did 
not  state  a  cause  of  action  In  equity 
for  an  accounting.  United  Cigarette 
Mach.  Co.  v.  Winston  Cigarette 
Mach.  Co.,  194  Fed.  947,  114  CCA  683. 

[b]  MnlUpUoltT  of  snlts.— A  com- 
plaint In  an  action  by  owners  of  a 
cargo  against  the  owner  of  the  ves- 
sel for  proceeds  of  a  policy^  procured 
and  collected  by  him,  whicn  shows 
that  it  was  intended  to  Insure  the  in- 
terests of  the  owners,  of  the  cargo, 
states  a  cause  of  action  In  equity  for 
an  accounting  to  avoid  miiltlDlicity 
of  suits.  Symmers  v.  Carroll,  207  N. 
T.  632,  101  NB  698  [aCC  149  App.  Dlv. 
641,  134  NTS  170]. 

[c]  Zn  the  abseuoe  of  any  allega- 
tlon  or  proof  of  fraud,  or  that  he  In- 
duced a  breach  of  the  prior  contract 
by  the  committee,  the  mere  fact  that  a 
purchaser  of  bonds  from  a  committee 
of  bondholders  authorized  to  sell  the 
same  at  the  time  of  the  purchase  had 
knowledge  that  the  committee  had 
previously  contracted  to  sell  them  to 
another  does  not  impose  upon  him 
any  liability  to  account  to  such  other 
for  any  profit  he  may  have  made  in 
the  transaction.  Sweeney  v.  Smith, 
171  Fed.  645,  96  CCA  91. 

[d]  VitfToM  and  general  stete- 
meiits. — If  the  averments  of  the  bill 
show  that  the  specific  counts  can  be 
fairly  determined  In  a  court  of  law, 
the  simple  fact  that  the|bl11  contains 
vague  and  general  statements  of  the 
Inadequate  of  the  legal  remedy, 
without  stating  the  specific  facts 
showing  that  there  la  such  an  inade- 

Suacy  does  not  give  equity  Jurlsdlc- 
on.  but  such  statements  will  be  con- 
sidered merely  as  pretexts  for 
foisting  a  Jurisdiction  upon  courts  of 
equity  which  does  not  bslong  to 
them,  and  they  will  be  disregarded 
and  Jurisdiction  declined.  Grafton  v. 
Reed,  26  W.  Va.  437. 

[e]  BUI  or  eomplalBt  bald  snf- 
ttolent  to  show  a  case  for  equitable 
relief  see  Phillips  v.  Jacobs,  146 
Mloh.  108.  108  NW  Si9:  Evans  v. 
^ye,  101  Hiss.  244,  67  S  806  (a  bill 


stating  a  cause  of  action  for  an  ac- 
counting and  an  injunction  against 
a  suit  at  law):  North  Side  Ixian,  etc., 
SoC  V.  Nakiehiki,  127  Wis.  681.  106 
NW  1097. 

If]  BUI  or  oomioabit  held  Insvf- 
llole&t  to  show  a  carie  for  equitable 
relief  see  Grieb  v.  Equitable  Jj. 
Assur.  Soc,  194  Fed.  1021,  114  CCA 
668  [afT  189  Fed.  498]. 

82.  Grafton  v.  Reed,  26  W.  Va.  487. 
Suffldsnoy  of  allegatioaR   see  In- 
fra I  99. 

83.  TJ.  8. — ^Alexander  v.  Mason. 
125  Fed.  830. 

■Ala. — Crichton  v.  Hayles,  57  S  696. 

Ark.— Trapnall  v.  Hill,  3i  Ark.  J46. 

Mass. — Brown  v.  Corey,  191  Mass. 
189,  77  NE  838;  Walker  V.  Brooks,  125 
Mass.  241;  Badger  v.  McNamara,  123 
Mass.  117. 

N.  Y. — ^Morrison  v.  Chapman,  63 
Misc.  195,  116  NTS  622. 

W.  Va. — Van  Dom  v.  I>wiB  County 
Ct^  38  W.  Va.  267,  IS  SE  679. 

See  Excelsior  Wrapper  Co.  v.  Tund, 
(Mich.)  142  NW  ZBS. 

BnlBolenoy  of  aUsffatlou  sett- infra 
I  100. 

84.  RIvelson  v.  SUversteln.  66 
App.  Dlv.  614.  72  NTS  694;  Seattle 
Nat.  Bank  v.  School  DIsL  No.  40,  20 
Wash.  868.  56  P  317. 

■niBoienoy  of  allegatlona  see  infra 

5  101. 

85.  Ala. — Beggs  v.  Edison  Electric 
nium.  Co.,  96  Ala.  295,  11  S  881,  38 
AmSR  94  ;  Crothers  v.  Lee,  29  Ala.  337. 

m. — Cook  County  t.  Davis.  148  III. 
151.  32  NE  176. 

Pa.— Dick's  App.,  106  Pa,  689. 

R.  I.— McCulla  v.  Beadleston,  17  R. 
I.  20.  20  A  II. 

W.  Va. — ^Van  Dom  v.  Lewis 
County  Ct.,  88  W.  Va.  267,  18  SB  679. 

Eng. — Frtetas  v.  Dos  Santos,  1  T. 

6  J.  ^74. 

[a]  Tugnm  and  general  state- 
ments.— If  the  averments  of  the  bill 
show  that  no  discovery  is  necessary 
the  simple  fact  that  the  bill  contains 
vague  and  general  statements  of  the 
necessity  for  some  discovery  from 
defendant,  without  stating  the  spe- 
cific facts  showing  the  necessity  for 
a  discovery,  will  not  give  equity  Jur- 
isdiction, but  such  statements  will  be 
considered  merely  as  pretexts  for 
foisting  a  Jurisdiction  upon  courts  of 
equity  which  does  not  belong  to 
them,  and  they  will  be  disregarded 
and  Jurisdiction  declined.  Grafton  v. 
Reed,  2S  W.  Va.  437. 

[b]  BUI  or  oomplalnt  held  anf- 
llotent  to  show  necessity  for  dis- 
covery see  Llndsey  Lumber  Co.  v. 
Mason,  165  Ala.  194,  51  S  750;  Phil-' 
lips  V.  Birmingha^m  Industrial  Co., 
161  Ala.  609.  60  S  77,  136  AmSR  156. 

86.  Ward  v.  Peck,  114  Mass.  121. 

87.  Cochrane  T.  Adams,  60  Mich. 
16.  14  NW  681. 

ta]  Partial  aiMMmry,^If  plain- 
tiff calls  upon  defendant  to  state  on 
oath  an  account  of  money  collected 
by  him  for  plaintiff,  and  waives  the 
oath  as  to  all  other  matters,  the  ob- 
jection cannot  be  raised  by  a  motion 
to  dismiss  the  bill  for  want  of  equity 
where  the  bill  shows  complainant  to 
be  entitled  to  an  accounting.  Hen- 
derson v.  HathewB,  1  Lea  (Tenn.)  34. 

88.  Ala. — Friedman  v.  Fraser.  157 
Ala.  191.  47  8  820;  Pollak  v.  H.  B. 
Claflln  Co.,  188  Ala.  644.  86  8  646;  At- 
talla  Mln.,  etc.,  Co.     Winchester,  102 


[$  100]  (3)  Oomplezity  of  Accomite.  Where  the 
right  to  maintain  the  suit  for  an  accounting  is 
based  on  the  complexity  of  the  accounts,  the  bill 
must  allege  facts  showing  such  complexity,  and 
a  bill  which  merely  contains  a  general  statement 
that  ihe  aeeounts  are  complioUed  is  insofB- 
cient." 

[$  101]  (4)  Fiduciary  Relation.  When  equity 
jurisdiction  in  actions  for  an  accounting  is  invoked 
on  the  ground  of  the  existence  of  a  fiduciary  reU' 
tion  between  the  parties  that  relation  mnst  be 
shown  by  specific  allegations.^ 

Ala.  184,  14  S  566;  Beggs  v.  Edison 
Electric  Ilium.  Co.,  96  Ala.  296,  11  S 
381,  38  AmSR  94.  <■ 
Ark.— Trapnall  v.  Hill,  81  Ark.  345. 
Conn. — Norwich,  etc,  R.  Co.  v. 
Storey,  17  Conn.  364. 

Mass. — Walker  v.  Brooks,  125 
Mass.  241;  Badger  v.  McNamara,  123 
Masa  117  :  Bartlett  v.  Parka,  1  Cush.  82. 
N.  J.— Olds  V.  Regan,  32  A  827. 
R.  I.— Murphy  v.  Eddy,  19  R.  L  41, 
31  A  435;  McCulla  v.  Beadleston,  17 
R.  I.  20,  20  A  11. 

Wash. — Seattle  Nat.  Bank  v. 
School  Dlst.  No.  40,  20  Wash.  868,  66 
P  317. 

W.  Va, — ^Van  Dom  v.  Lewis  County 
Ct,  88  W.  Va.  267,  18  SE  679;  Grafton 
v.  Reed,  86  W.  Va.  487;  Lafever  v. 
Blllmyer.  6  W.  Va.  88. 

'Eto.g: — ^Padwick  v.  Hurst,  18  Beav. 
676,  62  Reprint  225;  Fluker  v.  Taylor, 
8  Drew.  188.  61  Reprint  878;  PhlUlpa 
V.  Phillips,  9  Hare  471,  41  BngCh  471, 
68  Reprint  696:  Weloiman  v.  Fare- 
brother,  1  Jur.  N.  8.  126;  McMahcm  v. 
BurcbelL  2  Phil.  127,  22  EngCh  127, 
41  Reprint  889;  Foley  v.  Hill!  1  Phil. 
399,  19  GngCh  899,  41  Reprint  683; 
Leake  v.  Cordeaux,  4  Wkly.  Rep.  806; 
Bowles  V.  Orr,  1  T.  &  C.  Exch.  464. 

[a]  lUustratlon. — ^The  allegation 
In  the  bill  that  the  number  of  pur- 
chases and  sales  which  plaintiff 
requested  defendant  to  make  on  his 
account  was  very  great,  and  that, 
owing  to  the  number  of  said  trans- 
actions. It  was  ImpoHsitne  for  plain- 
tm  to  state  with  certainty  how 
much  defendant  owed,  was  not  in 
form  or  substance  an  allegation  that 
the  accounts  were  so  complicated  that 
they  could  not  be  adjusted  at  law. 
Brown  V.  Corey,  191  Mass.  189,  77 
NE  838. 

[b]  BUI  or  complaint  held  snf- 
flclent  to  show  complexity  see  Reld  v. 
Wilson,  109  Ga.  424,  34  SE  60& 
(holding  that  a  petition  which  al- 
leges that  plaintiff  sold  the  timber 
on  land  to  a  firm,  to  be  paid  for  in 
installments;  that  before  the  timber 
was  all  cut  the  firm  dissolved,  and 
defendant  firm,  composed  of  part  of 
the  partners  of  the  old,  was  formed, 
ani}  assumed  the  balance  due  on  the 
contract:  that  the  contract  pric«  had 
not  all  been  paid,  and  that  the  por- 
tion which  had  been  paid  had  been  in 
numerous  small  credits  for  Koods 
furnished,  extending  over  a  number 
of  years;  that  the  accounts  were  so 
complicated  that  plaintiff  could  not 
tell  what  was  due  him;  and  praying 
for  a  production  of  defendant's  books, 
and  an  accounting  and  settlennent, 
states  a  cause  of  action) ;  Barker  v. 
Dacle,  6  Ves.  Jr.  681.  31  Reprint  1266. 

89.  Walker  V.  Brooks,  125  Mass. 
241;  Badger  v.  McNamara,  128  Mass. 
117;  Conger  v.  Judson,  69  App.  Dlv. 
121,  74  NTS  E04. 

[a]  sanBteatloBS^<l)  The  allega- 
tion in  a  bill  that  plaintiff  relied  on 
the  experience  of  defendant  in  regariX 
to  buying,  and  selling  stocks,  and  em- 
ployed defendant  aa  his  broker  In 
order  to  avail  himself  of  such  expe- 
rience, does  not  show  the  existence 
of  a  fiduciary  relation  between  thenn 
essential  to  give  equity  Jurisdiction. 
Brown  v.  Corey,  191  Mass.  189,  77 
NE  838.  (2)  Where,  in  an  action 
against  defendant  for  an  accounting 
as  to  moneys  paid  to  htm.  to  1>e  used 
for  the  beneflt  of  plaintuL  It  ta  al- 
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ACCOUNTS  AND  ACCOUNTING 


[1C.J.]  635 


[$102]  c.  Allegations  of  Facts  Jjutifying  Se- 
Uei.  The  bill  must  state  the  facts  upon  which  com- 
pliiuant  is  entitled  to  call  upon  defendants  to  ren- 
der an  aeeount,  and  which  make  defendants  liable  to 
do  so;  general  averments  and  statemeats  of  conclu- 
sions are  ordinarily  insufficient.^  However,  it  is 
xoffleient  to  show  the  relation  of  the  parties  which 
«ititles  complainant  to  the  relief,  and  the  general 
statement  of  the  mattera  pertaining  to  which  the 
Account  is  sought  will  be  snfflcient.'^  Where  matters 
essential  to  the  determination  of  elainss  by  eomplain- 
ant  in  a  bill  for  an  accounting  are  charged  to  rest  in 
the  knowledge  of  defendant,  or  must  of  necessity  be 
vithin  his  knowledge,  and  are  consequently  the  sub- 
ject of  a  part  of  the  discovery  sought  by  the  bill, 
precise  all^ations  thereof  are  not  required,*'  Ordi- 
narily the  items  of  the  account  need  not  be  stated;" 
Bat  where  complainant  was  under  the  daty,  as  trus- 
tee or  under  contract,  to  keep  and  render  aeeounta, 


and  he  &lea  a  bill  seeking  an  account,  he  dionld 
present  his  account  with  his  bill."* 

Acceunting  under  contract.  If  the  right  to  an 
accounting  depends  upon  a  contract  between  the  par- 
ties, the  bill  must  of  course  set  up  the  contract  and 
its  terms,"  and  must  show  suefa  a  state  of  facts  as 
will  bring  the  case  within  its  provisions,  so  as  to 
entitle  plaintiff  to  an  aeeount  and  make  defendant 
liable  to  render  it.^  The  contract  may,  however,  be 
alleged  according  to  its  1^1  effect,"  If,  instead  of 
doing  this,  complainant  sets  out  the  contract  in  haao 
verba,  and  does  so  correetly,  the  fact  that  its  1^1 
effect  is  misdeseribed  is  immaterial.'* 

103]  d.  AllegatioiL  of  Daaand  sod  BefnsaL 
Where  tlw  ri^^t  to  muntain  a  bill  for  an  accounting 
depends  nptm  a  previous  demand  upon  the  party 
liable  to  acooont  and  a  refusal  on  his  ^art  to  do  so, 
such  facts  must  be  alleged  in  the  bill."" 

[$  104]   «.  AUegition  of  Balance  Doe.  As  ordi- 


le^ed  that  the  moneys  were  to  be 
need  for  puiposes  unknown  to  plaln- 
tltt.  such  alieKatlon  Imports  a  gift, 
rstner  than  the  creation  of  a  trust 
m  plalDtlira  behalf.  New  York  L. 
Ins.  Co.  T.  Hamilton,  52  Misc.  189, 
108  NY8  771. 

[b]  am  or  eoBQdalnt  haU  satt- 
elnt  see  Morris  v.  Whitley.  18S  Fed. 
764.  106  CCA  206  [rev  182  Fed.  286] 
(holding  that  where  a  bill  for  an  ac- 
counting alleged  that  for  more  than 
two  years  defendant  had  been  com- 
plainant's confidential  agent  and 
broker  for  the  sale  of  packing  house 
products,  under  an  arrangement 
whereby  defendant  was  to  add  profits 
to  minimum  prices  fixed  by  complain- 
ant, which  profits  were  to  be  divided 
equally  between  complainant  and  de- 
fendant, that  defendant  had  made 
sates,  the  amount  of  which  was  not 
known  to  complainant,  and  could  not 
be  known,  as  the  buyers  were  un- 
known, and  defendant  refused  to  di- 
vulge the  same,  and  that  the  amount 
In  controxersy  was  more  than  suffi- 
cient to  give  the  court  Jurisdiction, 
and  praying  an  account  and  settle- 
ment, it  sufficiently  alleged  a  fiduciary 
or  trust  relation  between  the  parties, 
and  was  not  demurrable  on  the  ground 
that  complainant  had  an  adequate 
remedy  at  law) ;  Phillips  v.  Birming- 
ham Industrial  Co.,  161  Ala.  609,  50 
S  77,  136  AmSR  156:  Graham  v.  Gra- 
ham, 171  Mich.  307.  137  NW  153; 
Tiffany  v.  Hess,  67  Misc.  258,  122 
NTS  482  [afC  140  App.  Dir.  933,  125 
NTS  1147]  (holding  that  a  complaint 
alleging  that  money  'n^as  Intrusted 
to  an  attorney  for  a  particular  pur- 
pose. Involving  a  roeclal  reliance 
upoD  hl8  Integrity,  sufflciently  averred 
a  relation  ox  ttduciary  character  of 
equitable  cognliaDca  anA  not  a  bald 
bailment). 

so.  17.  B. — Thompson  v.  Snyder, 
113  Fed.  631  (holding  that  a  bill 
which  alleges  the  placing  of  a  cer- 
tain amount  of  money  In  the  hands 
of  defendants  as  a  committee  for  the 
purchase  of  certain  property,  but 
does  not  allege  what  they  have  done 
with  th©  money,  nor  that  they  have 
acquired  anything  with  it  but  the 
title  to  the  property  which  they  were 
to  acquire,  nor  that  they  have  re- 
ceived anything  from  the  property, 
is  Insufficient  as  a  bill  for  an  ac- 
counting, although  it  alleges  that-de- 
fendants  have  refused  to  account  for 
such  money). 

Ala. — ^Wynn  v.  Tallapoosa  County 
Bank.  168  Ala.  469.  53  8  228. 

Conn. — Southworth  v.  Smith,  27 
Conn.  855.  71  AmD  72.  _  ^ 

III. — Outsch  Brewing  Co.  T.  Flsoh- 
beck,  41  m.  A.  400;  Kennlcott  v. 
I^avltt.  27  ni.  A.  436. 

Md. — Berry  v.  Plerson,  t  Gill  224. 

Miss.— Smith  V.  Gill,  62  Miss.  607. 

Mont.— Merrill  v.  MiUer,  28  Mont. 
184.  72  P  428.  _  .  „ 

N.  T.— Rlvelm  v.  SUversteln.  M 


App.  Dlv.  814,  72  NTS  594:  Burke  v. 
Rector,  etc.,  of  Trinity  ChUKdi,  64 
Misc.  380,  119  NTS  362. 

S.  C— Bigwald  v.  Citr  Bank,  74  S. 
C.  478,  476,  6S  SB  109  iQuot  Cyo]. 

•1.  Title  Ins..  etc,  Ca  v.  Ingeraoll, 
158  Cal.  474,  ttO,  111  P  860  [df  Cyoj: 
MoRaven  r.  Cameron,  82  Cal.  67,  28 
P  33:  North  Plalnfleld  Tp.  v.  Coltliar, 
41  N.  J,  Eq.  848,  7  A  641;  Ludlngton 
V.  Taft,  10  Barb.  (N.  T.)  447;  North 
Side  Lroan,  etc.,  Soc.  v.  Nakielskl,  127 
Wis.  639.  108  NW  1097. 

[a]  Omission  of  date  of  sgvnor. — 
If  the  bill  showS  a  liability  to  ac- 
count on  the  ground  of  agency  or 
mutual  accounts,  a  mere  omission  to 
state  the  date  of  the  creation  of  the 
agency,  although  it  may  be  a  defect, 
will  not  Justify  the  dismissal  of 
the  bin  on  motion.  Henderson  v. 
Mathews,  1  Lea  (Tenn.)  34. 

sa.  State  V.  Illinois  Cent.  R.  Co., 
246  III.  188.  92  NE  814.  And  see 
Eailnircr  v.  Eqiiltahlp.  Tj.  Assur.  Soc, 
188  Wis.  390.  120  NW  235. 

93.  Ban  Ppdro  Lumber  Co.  v.  Rey- 
nolds. Ill  Cal.  ESS,  44  P  309;  West 
v.  Brewster,  8  N.  T.  Super.  647. 

[a]  Tolumlnoui  Items. — Where  the 
books  of  account,  papers,  and  vouch- 
ers of  a  railroad  company,  referring 
to  Items  alleged  to  have  been  omitted. 
Improperly  entered,  or  Improperly  re- 
ports by  it,  in  Its  account  to  the 
state,  on  which  a  charter  payment 
was  to  be  based,  were  so  voluminous 
and  numerous  that  for  the  period  of 
any  six  months  they  would  occupy 
the  space' of  an  ordinary  freight  car, 
and  the  speclflo  Items  for  any  such 
period  would  cover  many  thousands 
of  pages,  a  general  statement  thereof 
In  a  Dili  for  an  accounting  will  be 
sufficient.  State  v.  nilnola  Cent.  R. 
Co.,  246  HI.  188,  92  tm  814. 

8<l.  Morgan  v.  Morgan,  48  N.  J.  Eq. 
399,  23  A  646  [rev  on  other  grounds 
SO  N.  J.  Eq.  473.  26  A  331]  (holding 
that  If  complainant  In  such  a  case 
fails  to  present  his  account,  the  court 
will  suspend  the  hearing,  after  the 
taking  or  testimony  and  upon  an  ap- 
plication for  a  reference,  until  ne 
makes  his  account,  because  in  such 
a  case  It  would  be  unjust  to  Impose 
the  labor  upon  the  court  or  the  mas- 
ter); Wood  V.  Boney,  21  A  674. 

95.  Commonwealth  Trust  Co.  v. 
Frick,  120  Fed.  688  (holding  that 
where  a  bill  for  an  accounting  of 
profits  derived  from  a  patent  de- 
pended on  an  agreement  between 
plaintifTs  decedent  and  defendant, 
and  the  bill  failed  to  allege  whether 
the  agreement  was  verbal  or  In  writ- 
ing, Its  consideration,  how  long  It 
was  to  be  in  operation,  and  whether 
defendant  was  to  have  any  compen- 
sation for  what  she  did  In  organising 
concerns  to  operate  the  patent,  or  as 
to  expenses  Incurred,  It  was  insufn- 
elent):  Rnnyan  v.  Russell,  2  Waoh. 
665,  19  P  848.  And  see  RIvelson  v. 


SUversteln,  65  App.  Dlv.  614,  72  NTS 
694. 

86.  U.  S. — Moore  v.  Hammond,  121 
Fed.  769.  68  CCA  85. 
Cal.— Fox  V.  Mackar.  125  Cal.  64. 

67  P  672. 

Coan. — Ryan  v.  Knights  of  Colum- 
bus, 82  Conn.  91.  72  A  674. 

Iowa. — Galllers  v.  Peppers,  76  Iowa 
621.  41  NW  206. 

Md.— Meyer  v.  Saul.  82  Md.  469.  88 
A  639;  Kunkel  v.  Markell,  26  Md.  890. 

[a]  AppUcatlt^is  of  rnle. — (1)  In 
an  action  for  an  aoeounting  It  ap- 
peared that  plaintiff  entered  Into  a 
contract  with  one  of  defendants  to 
sell  and  deliver  to  him  logs  which 
defendant  agreed  to  saw  and  sell, 
and  out  of  the  proceeds  to  pay  certain 
expenses  and  a  mortgage  on  the  logs 
held  by  a  codefendant.  The  contract 
was  not  set  up,  nor  was  there  any 
allegation  showing  a  delivery  of  logs 
by  plaintiff  or  that  he  had  in  any 
manner  complied  with  his  contract, 
nor  was  it  alleged  (hat-  any  logs  had 
been  sawed  or  any  money  realised 
from  the  sale  of  lumber,  or  that  the 
mortgagee  had  any  of  plalntlfTs 
property  in  his  possession,  and  it  was 
held  that  the  coihplalnt  did  not  state 
a  cause  of  actloh.  Runyan  v.  Russell. 
3  Wash.  665,  29  P  348.  <2)  Where  a 
controversy  over  the  Infringement  of 
a  patent  was  settled  under  an  agree- 
ment that  defendant  and  those  to 
whom  he  had  sold  the  patented  ma- 
chinery should  be  released  from  lia- 
bility, that  defendant  might  sell  the 
machinery  In  the  United  States  for 
the  remaining  time  of  the  patent, 
collecting  a  license  fee  therefor  from 
the  parties  to  whom  the  machinery 
should  be  sold,  and  that  the  license 
fee  should  be  collected  by  defendant, 
who  should  retain  one  half  thereof  and 
render  a  quarterly  account  to  plain- 
tiff, a  complaint  seeking  an  account 
failed  to  aver  that  defendant  ever 
collected  any  license  fee  or  that  he 
owed  plaintiff  for  anything;  but  stated 
on  Information  and  belief  that  de- 
fendant had  furnished  persons  with 
the  patented  machinery,  there  was  no 
foundation  shown  for  an  accounting 
In  equity.  Richards  v.  Allis,  82  Wis. 
609,  »  NW  ««8. 

9¥.  Dargln  T.  HewUtt,  115  Ala. 
510.  22  S  128. 

88.  Coward  T.  Clanton,  122  C^l. 
451,  55  P  147. 

99.  Conn. — Southworth  v.  Smith, 
27  Conn.  855,  71  AmD  72. 

Hawaii. — Fowler  v.  Catton,  18 
Hawaii  487  ;  Keettkolanl  v.  Robinson, 
2  Hawaii  436. 

111. — Patterson  v.  Northern  Trust 
Co.,  170  111.  A.  501;  Kennlcott  v. 
Leavltt.  87  111.  A.  435. 

Mass.— Hobart  v.  Andrews,  21  Pick. 
526. 

Mont.— Ayotte  v.  Nadeau,  22  Mont. 
498.  81  P  146.        _         ^  ^ 

N.  T. — ^Burke  v.  Trinity  ChurCh,  64 
MlBA  280;  119  NTS  2«^  Magawu  v. 
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narily  a  court  of  equity  will  not  decree  an  acconnting 
if  it  is  apparent  that  nothing  cap  be  found  to  be  due 
upon  the  accounting/  the  bill  should  all^e  that  there 
is  an  indebtedness  doe  from  defendant  to  plaintiff.^ 
But  as  the  right  of  the  beneficiary  of  a  trust  to 
enforce  &n  account. does  not  depend  upon  the  fact 
that  any  amount  has  been  realized  by  the  trnstee,  the 
allegation  is  not  necessary  in  such  a  case.' 

[$  105]  f.  Offer  to  Do  Eanity.  As  a  general  rule 
a  bill  in  equity  should  contain  an  offer  to  do  equity/ 
and,  although  it  seems  that  nnder  the  ancient  prac- 
tice it  was  necessary  in  bills  for  an  accounting  to 
aver  a  willingness  to  pay  any  balance  that  might  be 
found  owing  to  defendant/  such  an  averment  is  no 
longer. required,  the  mere  filing  of  the  bill  is  an 
implied  offer  to  such  effect  and  enables  the  court  to 
do  complete  justice  between  the  parties,^  and  the 
same  rule  applies  to  cross  bills/  When  the  account- 
ing is  incidental  to  the  main  relief,  however,  and  a 
tender  or  offer  in  the  bill  is  prerequisite  to  obtaining 
such  relief,  the  bill  will  not  be  snstained  on  the 
ground  of  an  account  alone  and  in  the  absence  of 
such  tender  or  offer/ 

[$  106]    g.  Certainty.   The  general  rules  with  re- 


gard to  the  element  of  certainty  in  bills  in  equity^ 
apply  as  regards  bills  for  an  accounting,  and  defend- 
ant must  accordingly  be  apprised  as  to  the  matters 
for  which  he  is  called  upon  to  account/^  But  the 
courts  are  liberal  in  their  construction  of  pleadings 
for  an  accounting,  and  the  bill  or  complaint  will  be 
upheld  if  the  allegations  substantially  make  out  a 
case.^^  Where  plaintiffs  ask  that  in  default  of  an 
accounting  defendant  shall  be  adjudged  to  pay  a 
certain  sum  which  they  allege  he  has  received  under 
certain  contracts,  they  are  not  obliged  further  to 
state  at  what  date  and  from  what  persons  such  sum 
has  been  received.^' 

[$  107]  h.  Hulfifarioiuuiess  and  Misjoinder. 
The  general  rules  of  equity  pleading  in  regard  to 
multifariousness  and  misjoinder  are  applicable  to 
bills  for  an  accounting."  A  bill  having  the  single 
object  of  an  accounting  will  not  foe  rendered  multi- 
farious because  it  embraces  various  matters  or  par- 
ties which  all  tend  to,  and  are  involved  in,  the  one 
end  sought/*  And  a  bill  is  not  mnltifarioos  for  con- 
taining distinct  matters  of  account  between  the  same 
parties,  all  of  whieh  matters  an  dne  in  the  same 
right/*^  as  where  an  accounting  is  sought  of  the  acts 


Tiffany,  «2  HowPr  2B1;  Perry  v.  Fos- 
ter, 62  HowPr  228. 

wash. — Seattle  Nat.  Bank  v.  School 
DIst.  No.  40,  20  Waah.  368.  56  P  817. 

[a]  Allt^tlon  nmoltait  see 
^rand  Lodse  A.  O.  U.  W.  v.  Grand 
Lodge  A.  O.  U.  W.,  81  Conn.  1S», 
7»  A  «17. 

[b]  WlMM  a  Mn  1>  OB  bdMU  of 
twoi  an  averment  of  demand  by  one 
only,  and  without  stating  authorlty 
frora  the  other.  Is  sufficient.  Ellas  v. 
liockwood,  Clarke  (N.  Y.)  811. 

1.   See  supra  I  87. 

5.  Oa. — Oonld  v.  Barrow,  117  Oa. 
458.  48  BE  702. 

m. — Oatsch  Brewing  Co.  v.  Flsch- 
beck.  41  111.  A.  400. 

Mau. — HoSart/T.  Andrews,  21  Pick. 
626.  ' 

Mont.— Merrtn  v.  MUler,  28  Mont. 

184,  72  P  423. 

Pa. — MetB  V.  F^rnham,  8  Phlla. 
267;  Volmer  v.  McCauIey,  7  Phlla. 
882. 

[a]  The  amowt  dne  <1>  need  not 
be  alleged  (Gould  v.  Barrow,  117  Qa. 
468.  43  SE  702),  (2)  at  teaat  where 
It  18  a  matter  peculiarly  within  the 
knowledge  of  defendant,  and  not 
within  pTtflntlfTs  knowledi^e  (Elllnger 
V.  Equitable  L.  Assur.  Soc,  138  Wis. 
390,  120  NW  235).  (3)  And  the  fact 
that  a  hilt  for  an  accounting  does 
not  expressly  aver  the  amount  of 
complainant's  damages,  and  thereby 
exclude  the  Idea  that  the  damages 
may  be  too  small  to  warrant  equity 
In  Interfering,  is  not  available  on  de- 
murrer, but  defendant  may  have  the 
benefit  of  it,  on  the  fact  so  appearing. 
Peters  v.  Equitable  L.  Assur,  Soc., 
20D  Mass.  679,  S6  HE  88S. 

3.  Green  v.  Brooks,  81  Cal.  828, 
22  P  849;  Reading  v.  Hagein,  58  Hun 
(N.  T.)  450.  12  TSTTS  368.  See  also 
Title  Ins.,  etc.,  Co.  v.  Ingersoll,  168 
Cal.  474,  480,  111  P  360  felt  Cyc]. 

4.  See  Equity  C16  Cyc  2361. 

6.  Craig  V.  Chandler,  6  Colo.  543; 
Colombian  Govt.  v.  Rothschild,  1  Sim. 
24,  2  EngCh  94,  67  Reprint  514. 

6.  Ala. — Nelson  v.  Dunn,  15  Ala. 
bOI. 

Colo. — Craig  V.  Chandler,  6  Colo. 
543. 

Oa. — Wells  V.  Strange,  6  Qa.  22. 
Ind. — Smith  V.   Haielton,  S4  Ind. 
481. 

Mass. — aoldthwait  v.  Day,  14»  Mass. 

185,  21  NB  859;  Nelson  v.  Ferdinand, 
111  Maaa.  800. 

N.  T.-^Barton  v.  May,  8  Sandf.  Ch. 
460. 

Pa. — Hadson  v.  Barrett,  1  Pars.  Bq. 
Cas.  414.  w, 
„  W  Va.— Hvre  v.  lambert,  37  W. 
Va.  28,  18  SB  448. 


Eng. — Clarke  v.  Tipping,  4  Beav. 
588,  49  Reprint  467;  Colombian  Govt, 
v.  Rothschild,  1  Sim.  94,  2  EneCb  94, 
57  Reprint  614. 

Contra  Hill  v.  Hasklns,  61  CaL  175 
(dictum). 

[a]  A  speolaa  iemnerw  must  be 
Interposed  where  It  la  desired  to  take 
advantage  of  oomidalnant's  failure  to 
offer  to  account.  Hill  t.  Hasklns,  61 
Cal.  176. 

7.  Nelson  v.  Dunn,  16  Ala.  501 
(where  It  was  further  held  that  if 
an  offer  to  pay  what  may  be  found 
due  Is  neoessary,  an  allegation  that 
cross  complainant  Is  ready  and  will- 
ing to  pay  such  sum  Is  In  substantial 
compliance  with  the  requirements, 
because  action  on  the  part  of  the 
court  Is  necessary  In  order  to  ascer- 
tain the  sum  which  was  due). 

8.  American  Freehold  Land,  etc, 
Co.  V.  Jefferson,  69  Miss.  770,  12  B  464. 

9.  See  Equl^ElS  Cyc  228]. 

10.  V.  a. — ^Thompson  v.  Snyder, 
118  Fed.  631. 

Conn. — Glllett  v.  Hall,  13  Conn.  426. 

111.— State  V.  IHinols  Cent.  R.  Co.. 
246  111.  188,  92  NE  814;  Adams  v. 
Gaubert,  69  III.  586. 

Miss. — McLoskey  v.  Gordon,  26 
Miss.  260. 

Mo. — Rogers  v.  Sims,  39  Mo.  A.  678. 

N.  J.— Welch  V.  Amett,  46  N.  J.  Eq. 
648,  22  A  124:  Trotter  v.  Heckscher, 
41  N.  J.  Eq.  478,  4  A  784;  Crane  v. 
Ely,  87  N.  J.  Eg.  664;  McAndrew  v. 
Walsh,  31  N.  J.  Eg,  331. 

N.  T,— Short  V.  Barry.  56  Barb.  177 ; 
Bouton  v.  Bouton,  42  HowPr  11. 

[a]  .  Wbere  plalatut  is  i^raonut  of 
the  matters  set  forth  in  bis  oon- 
plaiat,  especially  If  such  ignorance  )s 
caused  by  the  fraud  of  defendant  or 
by  his  refusal  to  permit  plaintiff  to 
examine  books  In  nls  possession,  the 
bill  for  an  account  need  not  contain 
such  certainty  and  particularity  of 
statement  as  would  otherwlee  be  neces- 
sary. Towle  V.  Pierce,  12  Mete. 
(Mass.)  329,  44  AmD  679  :  Crosby 
V.  Watts,  41  N.  T.  Super.  208. 

Fb]  Tune  for  «b]«elloB«-^f  a  com- 
plaint Is  so  Indellnite  or  nnoertatn 
that  the  precise  nature  of  the  oharge 
Is  not  apparent,  a  motion  to  make  it 
more  d^ite  and  certain  should  be 
Interposed  before  answer.  Woodford 
V.  Kelley,  18  S.  D.  <16,  101  NW  1069. 

11.  CaL— More  v.  Calkins;  86  Cal. 
177,  S4  P  729:  McRaveu  v.  Dameron, 
82  Cat.  87,  88  P  88 ;  Touug  v.  Pearson. 
1  Cal.  448. 

ni. — State  V.  nilnolB  Cent.  R.  Co., 
248  ni.  188.  92  NE  814. 

Uich. — Grady  v.  Hughes,  80  Mich. 
184,  44  NW  1050;  Shaw  v.  Chase,  77 
Mich.  488.  48  NW  888. 


N.  T. — DeBemer  v.  Drew,  67  Barb. 
43S;  Ludington  v.  Taft,  10-  Barb.  447; 
DavlB  V.  Grove,  26  N.  T.  Super.  134; 
Parker  v.  Turner,  8  NYSt  500  ;  Stand- 
ard Oil  Co.  V.  Scofleld,  16  AbbNOaa 
372 ;  Kerr  v.  Blodgett,  16  AbbPr  137 : 
Caseerly  v.  Wltherbee.  28  NTWklyDig 
388 :  Noyes  v,  Wemberg,  15  KYWkly 
Dig  72 ;  Bogardus  v.  Trinity  Church, 
4  Paige  178  taa  16  Wend.  1111. 
-  Wis.— Rippe  v.  Stodglll,  61  Wis.  88, 
20  NW  646 ;  Schwlckerath  v.  IjI^,  48 
Wis.  699,  4  NW  805;  McLachlan  v. 
Staples,  IS  Wis.  448;  Roller  v.  Spil- 
more,  IS  Wis.  28. 

IB.  Tenniscouata  R.  Co. ,  v.  Mac- 
donald,  S  Que.  Pr.  462. 

13.  See  cases  infra  this  note  et  seq. 
[al    Application  of  gemeval  nil«— 

In  bills  for  accounting  ttie  general  rule 
Is  applied  that  the  bill  Is  multifarious 
only  when  it  contains  distinct  and 
separate  claims  by  one  plaintiff  against 
the  same  defendant,  or  by  the  same 
plaintiff  against  several  defendants  re- 
quiring distinct  relief,  or  by  several 
plaintiffs  against  one  defendant  re- 
quiring  separate  relief  against  him. 
Wells  v.  Strange,  6  Oa.  22.  See  Equity 
[16  Cyc  239]. 

[b]  Who  may  obJtfot^Under  con- 
tracts with  different  municipalities  the 
contractor  epiployed  one  party  under 
an  agreement  providing  that  the  em- 
ployee should  receive  a  per  cent  of 
the  profits  of  the  undertaking.  The 
employee  brought  a  bill  for  an  ac- 
counting, and  ft  was  held  that  while 
the  objection  of  multifariousness  might 
be  raised  by  one  of  the  municipalities 
t>ecause  of  the  joinder  of  these  differ- 
ent contracts  the  contractor*  could 
raise  no  such  objection.  Olds  V.  Re- 
gan, (N.  J.  Ch.)  88  A  827.  -  ' 

14.  Ala. — ^Fleming  v.  OUmer,  S6 
Ala.  62. 

Cal. — Garr  v.  Pedraan,  6  Cal.  574. 

Oa. — Miller  v.  Jones.  136  Ga.  428, 
71  SE  910 ;  Burchard  V,  Boyce,  21  Ga. 
6  (which  was  the  investigation  of 
the  accounts  of  two  flrms) ;  Wells  v. 
Strange,  6  Qa.  22. 

Mich. — Graham  v.  Graham,  171  Mich. 
807.  187  NW  163.  . 

Minn.— Fish  v.  Berk«r.  10  Mftin.  199. 

N.  J.— Canon  v.  B^lard,  88  N.  J. 
Eq.  797,  52  A  862  [rev  82  N.  J.  Eq. 
388,  50  A  178]  ;  Olds  v.  Regan.  (Ch.) 
32  A  827. 

N.  T. — ^Donnelly  V.  Lambert,  62  App. 
Div.  189,  70  NTS  988 ;  Walker  v. 
Spencer,  46  N.  T.  Super.  71 :  Logan  v. 
Moore,  54  NTS  481^27  NTCIvProc 
241 ;  Day  v.  Stone.  16  AbbPrNS  137. 

Pa. — Persch  v.  Qulggle,  67  Pa.  847. 

Wis.— -McLachlan  v.  Staples,  18  Wis. 

16.   Oraves  v.  Hull.  S7  MIib.  419; 
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of  one  person  eoTering  the  administration  of  the 
same  estate  during  successive  periods  but  in  dif- 
ferent capacities.'^*  So  an  averment  made  to  show 
eomplainant's  title  will  not  render  the  bill  multi- 
farioiu,*^  nor  will  this  result  follow  if  one  of  the 
grounds  for  relief  is  not  sustainable.^^  Several  par- 
ties interested  in  a  trust  fund  may  join  in  a  bill  to 
compel  an  accounting  on  the  part  of  the  trustee, 
although  their  complaints  are  not  strictly  joint, 
where  the  trustee  will  not  be  embarrassed  and  a 
multiplicity  of  suits  will  be  thereby  avoided  but 
it  has  been  held  that  when  two  plaintiffs  are  jointly 
eoDcemed  in  one  of  the  charges  of  the  bill,  and  one 
o£  plaintiffs  is  solely  interested  in  the  other  charges, 
they  cannot  join  in  one  bill  for  such  causes  of  ac- 
tion."* The  gist  of  the  suit  is  a  failure  to  account, 
and  an  additional  allegation  that  defendant 'con- 
verted the  money  to  his  own  use  will  not  change  the 
nature  of  the  soit.'^  On  the  other  hand  it  has  been 
held  that  the  blending  of  1^1  and  equitable  juris- 
dictions has  not  vork^  such  a  confusion  of  remedies 
aa  to  permit  a  complaint  to  set  np  a  eanse  of  action 
for  an  aeeonnting  between  the  partieg,  joining  there- 
with another  eanse  for  the  conversion  and  wrong- 
ful detention  of  the  property.*' 


108]  I  Snrplnsace.^3  Mere  surplusage  will  not 
invalidate  a  bill  for  an  accounting.^' 

[$  109]  j.  Prayer.  It  is  not  necessary  that  the 
bill  contain  a  specific  prayer  for  an  accounting;  a 
prayer  for  general  relief  will  authorize  a  decree  for 
an  accounting  where  the  facts  chained  authorize 
such  relief;^  and>  where  the  biU  contains  a  specifle 
prayer  for  an  accounting  and  a  prayer  for  general 
relief,  this  is  sufficient  to  enable  the  court  to  pro- 
nounce a  money  decree  for  the  balance  found  due 
plaintiff  on  the  aceounting.**  A  fortiori,  a  general 
prayer  for  an  accounting,  is  sufficient  to  call  de- 
fendant  to  account  in  the  character  in  which  he 
is  chaiged  and  for  the  matters  embraced  within, 
the  relief  made  proper  by  the  allegations  of  the 
bill.''  However,  the  decree  cannot  rest  ^tirely 
upon  the  prayer.* 

For  spei^  relief.  Where  the  bill  asks  for  other 
specific  relief  than  an  aeeountii^  without  a  prayer 
for  general  relief,  in  ease  complainant  is  not  en- 
titled to  the  speeilftc  relief  prayed  for  he  will  not  be 
given  a  decree  for  an  accounting.^  On  the  other 
hand  a  prayer  for  speeial  relief  is  not  eonclusive  if 
the  eanse  for  re^ef  in  equity  is  made  out  the 
bill  or  pleading  under  the  code,  whether  the  mis- 


Donnelly  v.  Lambert.  62  App.  Dlv. 
189,  70  NTS  »«3. 

In  aravea  v.  Hull,  27  Miss.  422, 
the  court  said ;  "It  1b  not  &  valla 
oblectloa  to  s  bill,  on  the  ground  ot 
multifariousness,  that  It  contains  sev- 
eral distinct  matters  of  account  be- 
tween the  i>artles.  Story'e  Eq.  PI. 
I  278.  All  the  matters  of  debt  and 
credit,  though  arising  from  several 
transactlcnu,  are  stated  to  be  between 
the  same  parties,  and  It  Is  competent 
and  proper  to  settle  all  the  matters 
of  account  between  them ;  and,  where 
they  alone  are  Interested,  in  one  and 
the  same  suit  Indeed,  such  a  course 
Is  highly  favored  In  courts  of  equity, 
u  tending  to  prevent  multiplicity  of 
flultB,  which  Is  one  of  its  cherished 
objects." 

18.  Wmioms  V.  West,  2  Md.  174 
(where  the  bill  -«nisht  an  acceunting 
of  defendant  am  trustee  under  an  ap- 
polntment  as  the  successor  of  the 
original  trustee  who  had  died,  as  welt 
for  his  acta  In  this  capacity  as  for 
his  acts  as  agent  of  the  first  trustee 
whom  he  had  succeeded) ;  Oliver  t. 
Wiley.  75  N.  C.  324  (where  the  sev- 
eral accounts  demanded  against  one 
occupying  the  several  relations  of  ex- 
ecutor, ^ardlan,  and  trustee  were 
all  BO  united  that  they  could  not  be 
conveniently  separated).  And  see  Mc- 
Lachlan  v.  Staples,  13  Wis.  448. 

17.  Phillips  V.  Allen.  B  Allen  (Mass.) 
8S  (which  was  an  averment.  In  a  bill 
hf  the  administrator  of  a  cestui  que 
trust  for  an  account  and  payment  of 
moneys  received  by  a  trustee,  that 
complainant  was  also  the  sole  owner 
of  the  land  Involved). 

18.  Pleasants  v.  QlasscoCk,  Sm.  A 
M.  Ch.  (fiflss.)  17. 

19.  Morris  v.  Hassler,  32  Fed.  401. 
[a1    A  leading'  case  on  this  subject 

l3  Brlnkerhoff  v.  Brown,  6  Johns.  Ch. 
(N.  T.)  189,.  which  was  a  bill  by 
several  Judgment  creditors  claiming  by 
distinct  Judgments  for  a  discovery  and 
account,  the  aid  sought  being  based 
upon  alleged  f^udulent  acts  of  a  Judg- 
ment debtor  equally  affecting  all  of 
them,  and  it  was  held  that  the  bill 
was  not  mu^Ifarlous. 

ao.  Harrison  v.  Hogg,  2  Ves.  Jr. 
333,  SO  Reprint  654. 

[a]  Aeeoniitlac  between  coSw&ers. 
—Where  parties  become  part  owners 
at  dUEerent  times,  a  bill  by  one  against 
the  others  for  that  period  during  which 
all  were  owners  Is  properly  brought; 
otherwise  it  would  be  multifarious. 
UoLellan  v.  Osborne  fil  Ma  118. 

Sl.  Sliver  King  MIn.  Co.  v.  Knowl- 
ioa.  U  NYWklyXMff  241;   State  v. 


Chadwlck,  10  Or.  423  (holding  that 
such  an  allegation  unsupported  by 
proof  will  not  prevent  a  recovery  for 
an  amount  shown  to  have  been  re- 
ceived and  not  accounted  for). 

88.  Thompson  v.  St  Nicholas  Hat 
BaniL  61  HowPr  (N.  T.)  168:  Mc- 
Dondd  V.  Kountse.  68  HowPr  <N.  T.) 
162. 

[a]  In  Indiana  a  legal  cause  of 
action  for  the  recovery  of  money  In 
one  paragraph  of  a  complaint  may  be 
Joined  with  an  equitable  cause  for  an 
accounting  in  another  paragraph,  and 
auch  causes  may  be  severed  ahd  that 
of  the  legal  character  may  be  tried 

4?  1^464  ^' 

S3.  Effect  of  fallnza  to  prove  nn- 
neoessary  allegations  see  Intra  8  128. 

34.  Sturgeon  v.  Burrall,  1  III.  A. 
5S? ;  Pleasants  v.  aiasscock,  Sm.  A  M. 
Ch.  (Miss.)  17;  Walker  v.  Spencer, 
46  N.  T.  Super.  71 ;  Kerr  v.  Blodgett, 
16  AbbPr  (W.  T.)  187:  Silver  King 
Min.  Co.  V.  Knowlton,  26  NTWklyDlg: 
241 :  State  v.  ChadwiAclO  Or.  438. 

as.  U.  S.— Watts  V.  Waddle,  6  Pet. 
389.  8  L.  ed.  437. 

Bl.— Penn  v.  Fogler,  181  HL  76.  66 
NB  192;  Haworth  v.  ^C^lor.  108  ZU. 
276. 

Md. — Bentley  v.  Ckiwman,  6  QUI  A 
J.  152. 

Mo. — ^Toung  V.  Powell,  13  Ma  A. 
694  [sir  87  Mo.  128]. 

N.  T.— Dyckman  v.  Vallente,  42  N. 
T.  549  ;  Wood  v.  Brown,  84  N.  T.  837. 

[a]  A  general  pr^er  will  snataia 
snoh  a  deoree  on^  as  the  facts  al- 
leged Justify.  Puller  v.  John  S.  Davis' 
Sons  Co.,  184  Bl.  606,  58  VTE  791. 

[b]  Aooonntiiif  WI10II7  outaide 
poipoM  vt  Mil  —It  has  been  said  that 
It  does  not  seem  proper  to  grant  relief 
by  way  of  an  accounting  under  a 
general  prayer  for  relief  when  such 
relief  Is  wholly  outside  of  the  purpose 
shown  by  the  body  of  the  bill,  as 
well  as  Its  specific  prayer,  and  which 
Is  asked  for  on  final  hearing  against 
a  person  other  than  those  whom  It 
was  the  evident  purpose  of  the  bill 
to  reach,  McKay  v.  Hudson,  118  Fed. 
919 

a'e.  Fechteler  v.  Palm,  133  Fed.  462, 
66  CCA  336 ;  Title  Ins.,  etc.,  Co.  v. 
Ingersoll,  168  Cal.  474,  480,  111  P 
360  [clt  Cyc],  Compare  Passyunk 
Bldg.  Assoc's  App.,  83  Pa.  441  (hold- 
ing that  on  a  bill  by  a  stockholder 
against  a  building  association  and  its 
president,  who  was  alleged  to  have  In 
his  hands  funds  of  the  association,  a 
prayer  for  an  accounting  between  the 


president  and  the  association  and  be- 
tween the  association  and  plaintiff, 
and  that  the  amount  due  complainant 
aa  a  withdrawing  stockhotder  be  de- 
creed to  him,  would  not  support  a. 
decree  against  the  presidoit  for  a 
certain  sum  of  money :  but  on  the 
other  hand  it  is  held  that  where  a. 
complainant  has  oroperly  brougrit  an 
action  In  equity  for  an  accounting  in 
regard  to  partnership  property,  and 
on  such  accounting  it  appears  that 
there  la  no  property  to  Which  he  has  a 
claim,  but  that  he  Is  entitled  to  a 
personal  Judgment  against  defendants- 
as  partners,  he  may  be  given  such 
Judgment  by  the  chancery  court). 

27J  King  V.  BeU.  64  Fla.  568,  45  & 
488 :  Buflalow  v.  Buftalow,  3T  N.  C. 
113 ;  Humphrey  V.  Foster,  IS  Oratt 
(64  Va.)  668. 

[a]  Aooonnt  broo^t  forward  In. 
answer.*— An  account  which  ta  brought 
forward  in  the  Answer  Increases  the 
demand  of  plaintiff,  which,  although 
not  mentioned  '  in  the  bill,  may  be 
allowed  under  the  general  dtotand  for 
a  Just  account.  Dozler  v.  Edwards. 
3  Lltt  (Ky.)  67. 

[b]  Bat  the  prayer  for  an  ao- 
eonntlac  oannob  nvtliaclaa  am  aooonnt- 

lug  of  matters  other  than  such  as 
come  within  the  frame  of  the  btU. 
Hunt  V.  Stockton  Lumber  Co.,  113  Ala. 
387,  21  S  464  ;  Craig  v.  MoKlnney,  72 
III.  8« ;  Scott  V.  Gamble,  9  N..  J.  Eq. 
218;  Whorley  v.  Tennessee  Centennial 
Exposition  Co.,  (Tenn.  Ch.  A.)  62 
SW  346.    And  see  Infra  g  136. 

[c]  Seoovery  of  Interest^In  a 
suit  for  an  accounting  against  a  trustee 
or  quasi  trustee  for  moneys  received 
by  him  and  for  which  he  should  have 
accounted  to  the  complainant,  in  order 
that  plaintiff  may  recover  interest  on 
the  moneys  so  received,  the  complaint 
must  contain  a  itrayer  therefor.  Dye 
V.  Bowling,  83  Mo.  A.  637. 

[d]  In  a  nttt  avaiurt  an  agant, 
not  Wnr  n  gnarnl  aooonnt,  but 
for  a  recovery  of  several  specified 
sums  of  money  which  are  alleged  to 
have  been  received  and  misapplied  by 
the  agent,  it  was  held  that,  the  allega- 
tion of  misapplication  of  the  funds 
having  been  found  in  defendant's  favor, 
there  was  no  case  for  an  accounting. 
Matthews  v.  Wilson,  27  Mo.  166. 

'  as.  Fuller  v.  John  S.  Davis'  SMia 
Co.,  184  Bl.  605,  56  NE  791 ;  BushneU 
V.  Avery,  121  Mass.  148. 

as.  Domingues  v.  Domtngues.  7  CaU 
424 ;  Selby  v.  Jackson,  6  Beav.  192,  4> 
Reprint  799.  See  also  Wade  v.  MyWr 
60  SW  488.  22  KyL  4S11. 
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take  be  in  aakiog  for  an  accounting  when  the  bill 
or  complaint  justifies  other  relief  only,"  or  in  de- 
manding legal  relief  under  the  code  when  the  com- 
plaint shows .  plaintiff  to  foe  entitled  to  equitable 
reUef." 

Call  for  account  in  answer.  The  complaint  need 
not  call  upon  defendant  to  set  forth  in  his  answer 
the  state  of  the  account,  as  this  matter  is  better 
left  to  constitute  a  part  of  the  proceedings  after  the 
decree  for  an  account.*' 

[$  110]  k.  Supplemental  BilL  Where  the  ac- 
count is  sought  upon  obligations  set  forth  in  the 
bill,  and  the  answer  denies  these  and  sets  up  and 
admits  other  obligations,  in  order  to  have  an  ac- 
counting upon  the  obligations  set  up  in  the  answer, 
complainant  should  file  a  supplemental  bill  alleging 
them  in  the  alternative." 

111]  2.  Disdaimer.  A  party  cannQt  disclaim 
all  interest  in  the  account  and  thus  avoid  the 
necessity  of  acconnting.^* 

[$  112]  3.  Pleaor  Answer— a.  Plea.  The  defense 
proper  for  a  plea  in  a  suit  for  an  accounting  is  such 
as  reduces  the  cause  to  which  it  is  interposed  to  a 
particular  point,  and  which  will  bar  plaintiff's  de- 
mand, or  so  much  of  the  demand  as  to  which  it  is 
interposed.^  A  plea  in  bar  to  the  account  must 
cover  all  that  it  professes  to  cover." 

Fully  accounted  is  not  a  good  plea  in  a  suit  in 
equity  for  an  accounting." 

Plea  of  release.  Where  the  bill  contains  no  alle- 
gatioji  of  fraud  which  would  a^void  a  release,  a 
plea  setting  up  the  release  need  not  allege  that  it 
was  obtained  fairly  and  without  fraud,  but  of 
course,  if  the  bill  alleges  fraud  which  would  have 


avoided  the  release,  a  denial  of  the  ftaod  is 

sary." 

[$  113]  b.  Answer— (1)  In  OenaraL  The  gen 
eral  rules  of  equity  pleading  apply  to  defendants 
answer  to  a  bill  for  an  accounting.^ 

[$  114]  (2)  SesponsiTeneas— (a)  InCteneraL  Tt 
so  much  of  a  bill  as  is  necessary  for  defendant  t( 
answer,  he  must  answer  directly"  and  fully.**  I] 
not  sufficiently  responsive,  it  will  not  justify  th< 
dismissal  of  the  bill,  but  an  account  will  hi 
ordered."  On  a  general  bill  for  account,  an  answer 
setting  np  disbursements  is  not  evidence,  because 
such  disbursements  are  not  responsive  and  on  * 
bill  requiring  a  general  accounting  and  calling  foii 
an  answer  as  to  whether  defendant  had  receive<| 
particular  sums,  defendant  is  bound  to  answer  spen 
cifically  to  each  charge.^'  But  where  a  partieulai 
designated  asset  is  made  an  issue  by  the  bill,  aoj 
answer  showing  that  the  particular  item,  was  noD 
in  fact  an  asset  is  responsive.**  I 

[$  115]  (b)  Setting  Out  Account  Where  de^ 
fendant  answers,  a  statement  of  the  aceoont  askedj 
for  should  as  >  general  rule  be  filed  therewith.^'l 
Specifically,  where  a  bill  for  an  account  ia  Gled,\ 
and  the  aceoant  does  not  appear,  by  the  allegations! 
and  obaiges  of  the  >bill,  to  be  useful  in  establishing, 
complainant's  right  to  it,  but  appears  merely  as\ 
that  which  must  ultimately  be  rendered  in  fulfill-! 
ment  of  an  obligation  the  enforcement  of  which 
is  sought,  defendant  need  not  set  out  the  account 
in  his  answer,  in  case  it  is  necessary  to  resort  toi 
answer  rather  than  to  plea  or  demurrer  in  resist- 1 
ing  complainant's  alleged  right  to  the  aeeomit;*'i 
but  if  the  alleged  right  may  be  resisted  by  plea  or 


30.  Hay  v.  Lewis,  22  Ala.  646  (hold- 
ing that  where,  notwithstanding  a 
■pedal  prayer  for  an  account,  It  ap- 
peared that  complidnant's  r^edy,  was 
complete  at  law  In  respect  to  the  mat- 
ters of  which  an  accounting  was 
prayed,  the  bill  presented  necessary 
facts  to  authorize  the  court  to  enforce 
a  vendor's  Hen  and  should  therefore 
be  retained  for  the  appropriate  relief 
warranted  under  the  general  prayer  of 
the  bill). 

[a]  Vadav  tha  eoda'  (1)  pras^r  for 
relief  Is  not  conclusive,  nor  will  an 
Improper  prayer  render  the  complaint 
demurrable.  Kayaer  v.  Maugham,  8 
Colo.  S83,  6  P  SOS :  Teaaley  v.  Bradley, 
110  Oa.  497.  S6  SK  782;  Williams  v. 
Slote.  70  Vt.  Y.  601  :  Hotel  BeRlster 
CO.  v.  Osborne,  84  App.  Div.  S07,  82 
NTS  609 ;  Mlddleton  v.  Ames,  37  App. 
Div.  610.  57  NTS  4*3 ;  Parker  v.  Pull- 
man, 80  App.  Dlv.  208.  B6  NTS  734; 
"Walker  v.  Spencer,  45  N.  T.  Super. 
71 ;  Magauran  v.  Tiffany,  62  HowPr 
251.  (2)  So  where  a  complaint  for 
accounting  states  a  cause  for  equitable 
cognizance,  the  fact  that  an  account- 
ing Is  rendered  unnecessary  by  defend- 
ant's failure  to  produce  any  evidence 
la  not  cause  for  dismissal  on  the 
ground  that  the  case  as  proven  Is 
not  one  for  equitable  relief,  and  com- 
plainant has  an  adequate  remedy  at 
law,  since,  where  an  answer  is  inter- 
posed, the  court  will  grant  the  Judg- 
ment which  shall  be  consistent  with 
the  case  made  by  the  complaint,  and 
embraced  within  the  Issues,  Irrespec- 
tive of  the  relief  demanded.  Moore 
V.  Moore,   32  MIsc,   68,   66   NTS  167. 

[b1  A  prayer  for  dlffareat  and  In- 
con«l«teiit  Unda  of  r*ll«f  will  not 
make  the  complaint  demurrable.  Ijo- 
gan  V.  Moore,  B4  NTS  468,  27  NYCh 
Proc  241, 

[e]  Ami  aetlon  notwitbtrtandlav 
prayar^fl)  if  the  prayer  for  an  ac- 
'  Inconsistent  with  the  'wm- 

"it  the  lattei*  presents  a 
)slt,  the  prayer  is  nuga- 
Barrv.  3  LsQa  <N.  Y.) 
Coushiln  V.  Toledo,  IS 


Oh.  Clr.  Ct.  680.  4  Oh.  Cir.  r>eo.  207. 
(2)   So  a  demand  which  might  be 

Erosecuted  In  an  action  tor  money 
ad  and  received  and  on  the  account 
stated  is  not  modified  by  a  prayer  in 
the  petition  for  an  accounting  so  as 
to '  require  a  trial  by  the  court  ex- 
clusively or  by  a  referee.  Silver  v.  St 
Louis,  etc..  B.  Co..  6  Mo.  A.  SSI  [aff 
72  Mo.  194]. 
31.   Emery  v.  Pease,  SO  N.  Y.  62. 

33.  Porter  T.  ^^h.  1  E^iUa. 
(Pa.)  8E. 

83.  Ormslnr  Z.ow.  24  Tt  436 
(holding  that  If  complainant  should 
traverse  the  matter  set  up  In  the 
answer,  he  would  then  be  confined  to 
an  accounting  of  the  matters  set  up 
in  his  bin,  and  upon  a  failure  of 
proof  aa  to  them  could  not  go  back 
on  the  obligations  admitted  In  the 
answer). 

34.  Qiasslngton  v.  Thwaltea  8  Suss. 
458,  S  BngCh  458,  38  RenRnt  408. 
See  Equity  [16  Cyc  260J. 

35.  Green.v.  Carey.  10  da.  226. 

36.  Reeve  V.  Dunmon,  S  L.  J.  Ch. 
O.  S.  156. 

87.  Bailey  v.  Westcott,  6  Phlla. 
(Pa.)  625. 

38.  McClane  v.  Shepherd,  21  N.  J. 
Eq.  76. 

39.  PhelpB  V.  Sproule,  1  Myl.  ft  K. 
281,  7  BngCh  281.  39  Reprint  669  ; 
Roche  V.  Morgell,  2  Sch.  &  Lef.  720. 

40.  See  cases  Infra  this  note  et  seq. 
[a]    The  answer  mnst  beposltiTo. 

— Leajcraft  v.  Dempsey,  IB  Wend.  (N. 

[bl    An  answer  In  aid  of  a  plea 

should  properly  so  state.  Meeker  v. 
Marsh,  1  N.  J.  Eq.  198. 

[c]  ZmperUaent  matter  should  not 
of  course  oe  Included  In  the  answer, 
and  If  so  done  will  be  stricken  out 
on  motion.  Armstrong  v.  Chemical 
Nat.  Bank.  87  Fed.  486:  Spauldlng 
V.  Parwell,  62  Me.  819  ;  Jolly  v.  Carter, 
2  Edw.  (N.  Y.)  209. 

41.  Leaycraft  v.  Bempsey,  15  Wend. 
(N.  Y.)  83. 

4A.  ArmstBons  V.  Crocker,  10  Gray 
(Mass.)  269;  Pace  v.  Bartles,  46  N. 


J.  Eq.  871.  17  A  686 ;  Phillips  Pre- 
vost.  4  Johna  Ch.  20B;  Major  T. 
Amott,  8  Jur.  N.  S.  887. 

ireoMwltT  for  dIsoovuT  oa  vaawer* 
lar  Bee  Infra  |  122. 

Ta]  ma  nua  l>  anlijMt  to  auep- 
ticn  and  mofllfleatlea,  according  to 
the  drcumatances  of  the  case;  as 
where  defendant  objects  to  a  dteeor- 
ery  because  plaintiff  has  no  title. 
Phillips  V.  Prevoot,  4  Johns.  Ch.  (N. 
Y.)  206. 

43.  Porter  V.  Tonni;  86  Ta.  49,  C 
SB  803. 

44.  McNeal  v.  Glenn,  4  Md.  ST: 
Ringgold  V.  Ringgold,  1  Harr.  ft  G. 
(Md.)  11,  IS  AmD  2B0. 

46.  Xjeaycraft  t.  Dempsey,  IS  Wend. 
(N.  Y.)  83. 

[a]  Amount  Moeivedv— An  answpr 
alleging  that  defendant  had  paid  ovtr 
the  sum  received  for  Interest,  and 
concerning  which  he  was  Interrogate, 
is  sufBclent  without  stating  the  amount- 
New  York  M.  E.  Church  v.  Jaqups, 
Hopk.  (N.  T.>  4SS. 

M.  Davis  V.  Crockett.  8S  Md.  249, 
41  A  66. 

47.  Booth  V.  Slneath,  21  S.  C.  Efl. 
81 ;  Elmer  v.  Creasy,  L.  R.  9  Ch.  6S; 
Howe  V.  McKeman,  30  Beav.  647,  51 
Reprint  1001 ;  Reade  v.  Woodrooffe,  Si 
Beav.  421.  68  Reprint  420 ;  Great 
Luxembourg  R.  Co.  v.  Magnay,  !t 
Beav.  646,  68  Reprint  264  :  ClegK 
Edmonson,  22  Beav.  126,  62  Reprint 
1055 ;  Swlnbome  v.  Nelson,  16  Beav. 
416,  51  Reprint  839  ;  HaU  v.  Noyw. 
3  Bro.  Ch.  483,  29  Reprint  eSS: 
 V.  Harrtson.  4  Madd.  252.  56  Re- 
print 699  :  Lancaster  v.  Erors,  1  Phi!- 
349.  19  EngCh  349.  41  Reprint  661. 

48.  Pace  v.  Bartles.  45  N.  3.  Eq. 
371,  17  A  636  ;  Jacobs  v.  Goodmso. 
2  Cox  Ch.  282,  80  Reprint  ISO ;  Phellps 
v,  Caney,  4  Ves.  Jr.  107,  81  Reprint 
56 ;  Donegal  v.  Stewart,  S  Vea  Jr. 
446,  80  Reprint  1098.  And  see  Frradi 
V.  Rainey,  2  Tenn.  Ch.  640. 

[al  niaatration. — To  a  bill  to 
equity  for  an  account  of  sales  of  ■ 
book  allied  to  have  been  jnibltehed 
by  dflfenoant  on  the  Joint  aocount  of 
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demurrer,  and  defendant,  instcnd  of  availing  him- 
self of  either  of  those  pleadings,  chooses  to  answer, 
he  must  answer  fully  and  without  reserve,  setting 
ont  the  aocount.^'  Ordinarily  it  is  not  snfflcient 
to  refer  to  books  in  which  aceoants  are  entered, 
instead  of  setting  them  ont  by  sehedote;"^  but  the 
conrt  may,  in  order  to  relieve  defendant  from  un- 
necessaty  and  burdensome  labor,  |>eTmit  him  to 
refer  to  ori^al  aVicoants,  without  going  into  minnte 
partienluflj"  and  where  the  doeomenta  are  nnmeis 
DOS,  it  ia  not  necessary  to  specify  eadi  of  th^i, 
but  th^  may  be  described  so  as  to  enable  plaintiff 
to  move  for  tbem.^ 

[\  116}  (e)  Hatter  Is  AToUance.  Where  the 
ADSwer  admits  the  prima  fame  ease  made  by  the 
bill,  bnt  sets  np  matter  in  avoidance,  the  latter  is 
not  responsive^  and  will  not  {neveni  a  decree  for 
an  acconntii^. 

[$  117]  (d)  Ansmr  as  Evidenea.  Where  the 
bill  calls  for  discovery  as  to  the  state  of  accounts 


plaintiff  and  himself,  an  answer  which 
denies  that  anr  such  book  was  pub- 
lished during  the  time  alleged,  and 
ssserts  that  the  book  published  by 
defendant  was  a  dtfterent  one,  need 
not  render  an  account  of  sales.  Arm- 
strong T.  Crocker,  10  Qray  (Mass.) 
»9. 

tt.  Pace  V.  Bartlea,  45  N.  J.  Eq. 
171,  17  A  636 ;  John  v.  Dacle,  18  Price 
132.  And  see  French  v.  Raluey,  2 
Tenn.  Ch.  840. 

50.  Telford  v.  Huskln.  1  Dr.  ft  Sm. 
H8.  62  Reprint  334. 

51.  Scudder  v.  Bogart.  1  Edw.  (N. 
T.)  J72 ;  Ix)ckett  v.  Lockett.  L.  R.  4 
Ch.  33S:  "White  v.  Barker,  6  De<3.  A 
Sm-  74«,  «4  Reprint  1827  ;  Telford  v. 
Ruskln,  1  Dr.  ft  Sm.  148,  62  Reprint 

33*-  ,  ^  . 

[a1   Whmrlag  wlwr*  maWflala  may 

1w  fonj^ — Where  the  answer  shows 
where  the  materials  may  be  found 
tor  obtaining  the  Information  sought, 
nunelT.  in  the  books  and  papers  men- 
tioned m  the  BcheduM  to  the  answer, 
■nd  to  which  plaintiffs  have  always 
had  aceeaa,  and  It  bs  not  flJleged  by 
plalntlfrs  that  anythinf  has  t>een 
naudulently  or  erroneously  Inserted  or 
omitted,  althou^  the  answer  may  be 
technically  biBufBcIent  and  does  not 
answer  In  detail  the  Interrogatories 
of  complainant,  yet  If  the  court  can 
see  that  no  object  can  be  gained  by 
compelling  a  more  detailed  account  In 
Ihe  manner  asked  for  by  the  bill,  an 
exception  to  the  answer  will  be  over- 
rated. "Vfhlte  V.  Barker,  5  DeG.  ft  Sm. 
746,  64  Reprint  1337.  , 

5S.  ChrlsUan  v.  Taylor,  11  Sim. 
401.  34  BngCh  401.  E9  Reprint  938. 

53.  Donovan  v.  Haynle,  67  Ala,  51 ; 
May  T.  Barnard,  20  Ala.  200 ;  Brad- 
ehaw  V.  Clark.  SI  K.  J.  Eq.  89  ;  Glbbes 
V.  (^ulgnard,  1  S.  C.  359  :  Barksdale 
V.  Hall,  84  S.  C.  Eq.  180. 

[a)  ATerments  as  to  payment,  al- 
though stated  affirmatively,  held  not 
new  matter  In  avoidance,  but  re- 
Fponslve  to  the  allegations  of  the 
bin,  it  not  being  tor  a  general  ac- 
Miant  see  Davis  V.  Crockett,  88  Hd. 
!19,  41  A  66. 

S*.  Equitable  1..  Assur.  Soc.  v. 
Winn,  137  Ky.  641,  126  BW  1B3,  28 
LEANS  558:  Bradshaw  v.  Clark,  81 
N.  J.  Eq.  39. 

66.  U.  8. — Peeler  v.  Lathrop.  48 
Fed.  780,  1  CCA  93. 

Ala.— Uay  v.  Barnard,  2D  A1^  200 
(holding  thiat  in  the  absence  of  op- 
poslng  procd  complainant  is  entitled 
to  no  decree  on  that  part  of  the  bUl 
covered  by  the  answer). 

Ark. — Roberts     Totten,  13  Ark.  809. 

Ga. — Dlllard  r.  Ellington,  57  Oa.  667. 

Pa. — Bailie  v.  Bailie,  166  Pa.  472, 
SI  A  246  ;  Fidelity  Title,  etc..  Co.  v. 
Weltzel.  163  Pa.   498,  26  A  569. 

[al  Answer  as  evldenoe  for  dls- 
«kaig«^Wbtfe  defendant  in  his  an- 
nrer  diarges  hlmaslf  for  a  isertaln 


Item,  and  In  the  same  sentence  sets 
off  matters  of  discharge,  the  answer 
Is  evidence  in  his  favor  as  to  such 
matters  of  discharge,  but  if  in  one 
part  of  the  answer  he  charges  himself, 
and  In  another  part  sets  up  matters 
of  discharge,  the  answer  Is  not  evi- 
dence in  his  favor  as  to  such  matters 
of  discharge.  Dennis  v.  Ray,  9  Qa. 
449 :  McNeal  v.  Glenn,  4  Md.-  87 ; 
Ringgold  V.  Rln^rold,  1  Harr.  ft  O. 
<Md.)  11.  18  AmD  260;  Bradshaw  v. 
Clarlt.  31  N.  J.  Eq.  89;  New  York 
M.  E.  Church  v.  Jaques,  Hopk.  (N. 
Y.)  458  ;  Glbbes  v.  Gulgnard.  1  8.  C. 
359:  Klrkpatrick  v.  Love,  Ambl.  589, 
27  Reprint  884 :  Blount  v.  Burrow,  4 
Bro.  Ch.  T2,  it  Reprint  784.  See 
also  Davis  T.  Crockett,  88  Md.  249, 
4t  A  66. 

[b]  A  T«gne  and  rsnsral  answer 

as  to  certain  items  will  not  be  sufll- 
clent  lo  discharge  defendant  where 
the  receipt  of  the  money  appears  by 
other  testimony.  New  York  M.  EI. 
Church  V.  Jaques,  Hopk.  (N.  T.)  458. 

[c]  Aa  1»*twMn  OQflafenftairts— 
When  a  suit  for  an  accounting  Is  set 
down  on  bill  and  uiswer,  accounts 
between  codefendants  will  not  be  or- 
dered, because  a  case  therefor  is  not 
supported  by  the  evidence,  the  answer 
being  evidence  only  In  favor  of  plain- 
tiff. Eccleston  v.  Skelmersdaie,  1 
Beav.  396,  17  EngCh  396,  48  Reprint 
993.  See  also  Goodwin  v.  Clewley, 
2  Beav.  30,  17  EngCh  30,  48  Reprint 
1089. 

50.  Williamson  v.  Downs,  84  Miss. 
402 :  Bradly  v.  Jennings.  201  Pa.  473, 
51  A  343. 

57.  Donovan  v.  Haynle,  67  Ala.  61 ; 
Barksdale  v.  Hall,  34  8.  C.  Eq.  180. 

tal  Answer  as  evldenoe  of  dls- 
b&rsements. — Upon  a  general  bill  to 
account,  the  answer  Is  no  evidence 
of  disbursements,  because  such  a  bill 
is  a  demand  upon  defendant  to  show 
his  vouchers.  Davis  v.  Crockett,  88- 
Md.  249,  41  A  66 ;  Ringgold  v.  Ring- 
gold. 1  Harr.  ft  G.  (Md.)  11,  18 
AmD  250. 

58.  Fidelity  Title,  etc.,  Co.  v.  Welt- 
zel, 162  Pa.  498,  26  A  669. 

59.  Armstrong  v.  Chemical  Nat. 
Bank.  87  Fed.  466  ;  Goldthwalt  v. 
Day,  149  Mass.  186,  21  NE  869  ;  Wyatt 
V.  Sweet,  48  Mich.  639,  IS  NW  £25, 
12  NW  692;  Downes  v.  Worch,  28  R. 
I.  99,  101,  66  A  603,  13  AnnCas  647 
and  note  [dt  Cycl.  And  see  Heam 
V.  Laird,  103  da,  271,  29  SE  973; 
American  Bonding  Ca  v.  State.  120 
Md.  806.  87  A  981.  See  also  supra 
i  90. 

90.    See  supra  i  118. 

ei>  U.  8. — Whittemara  v.  Patten, 
84  Fed.  51. 

Ala. — Alston  v.  Alston,  34  Ala.  16; 
Masterson  v.  Masterson,  82  Ala.  437  ; 
Goodwin  V.  McGehee,  16  Ala.  232. 

Ark. — Saunders  v.  wood,  16  Ark.  84. 

Colo. — Craig  V.   Chandler,  «  Colo. 


between  the  parties,  a  responsive  answer  is  prima 
fade  evidence  of  the  matters  therein  eontamed,"* 
against  as  well  as  for  defendant."  Bat  where  the 
answer  sets  ,xxp  matter  not  responsive  to  the  bill, 
as  matter  in  avoidance,  the  burden  of  proving  sueh 
matter  rests  upon  him,  and  the  answer  is  not  evi- 
dence thereof,'*^  althongh  it  mfiy  still  be  evidence 
of  matters  contained  therein  which  are  responsive 
to  the  bill." 

[$  118]  (3)  Items  In  Defendant's  Favor— (a) 
In  GenenL  Under  a  bill  for  an  aceonntii^  involv- 
ing mutoal  accounts,  defendant  has  nothmg  to  plead 
in  order  to  get  the  advaut^  of  it." 

119]  (b)  Gross  BlU  or  Oonnterclaim— aa.  In 
QoieraL  As  germane  to  the  last  proposition,'"  in 
order  to  ratitle  defendant  to  credits  for  items  in 
his  favor  in  the  aoeonnting  and  a  decree  in  his 
favor  in  ease  the  balance  on  the  accounting  is  in 
his  favor,  a  cross  bill  is  not  necessary.*^  And  a 
fortiori  defendant  may  object  to  allowances  in  favor 

643 ;  Rust  v.  Strickland,  1  Colo.  A- 
215,  28  P  141. 

111.— Walker  v.  Abt,  83  HI.  226  ; 
House  V.  Linn,  179  111:  A.  114  ;  Thomas 
v.  Turner,  157  III.  A.  16;  WUcoxon  v. 
WUcoxon,  111  IlL  A.  90. 

Me. — Little  v.  Merrill,  62  Me.  328. 
Md.— Grove  v.  Fresh,  9  Gill  ft  J. 
280 ;  Davis  v.  Walsb,  2  Harr.  ft  J. 
329 ;  Hall  V.  McPherson,  3  Bland  529  ; 
Owlngs*  Case,  1  Bland  370.  17  AmD 
311. 

Mass. — Goldthwalt  v.  Day,  149  Mass. 
185,  21  NEl  369. 

Mich.— Wyatt  V.  Sweet,  48  Mich. 
689.    18    NW   626,    12   NW  692. 

N.  H. — Raymond  v.  Came,  46  N. 
H.  201. 

N.  J. — Blair  v.  Green,  46  N.  J.  Eq. 
671,  18  A  218  ■  Johnson  v.  Buttler, 
31  N.  J.  Eq.  35 ;  Scott  v.  Lalor,  IS 
N.  J.  Eq.  SOI ;  Campbell  v.  Zabrlskle, 
8  N.  J.  Eg.  738. 

N.  Y. — Consolidated  FTult  Jar  Co. 
V.  ■msner.  110  App.  Dlv.  98,  87  NYS 
63  [aff  188  N.  T.  624.  81  KB  1118, 
108  App.  DlT.  463.  98  NYS  1281 ; 
Bailey  v.  Bergen,  4  Thomps.  ft  C  641 ; 
Scott  V.  Plnkerton,  8  Bdw.  70. 

Tenn.— Polk  v.  Mitchell.  86  Tenn. 
634,  4  SW  821:  Allen  v.  Allen,  11 
Helsk.  887;  McKee  v.  Dall,  1  Tenn. 
Ch.  A.  689. 

Va. — Payne  v.  Graves,  6  Leigh  fSS 
Va.)  661;  Todd  v.  Bowyer,  1  Munf. 
-(16  Va.)  447  ;  Fitzgerald  v.  Jones,  1 
Munf.  (15  Va.)  160;  Hill  v.  Souther- 
land,  1  Wash.  (1  Va.)  128. 

Wis. — Hutchinson  v.  Paige,  67  Wis. 
206,  29  NW  908. 

Eng. — Anonymous,  3  Atk.  891.  26 
Reprint  1197:  Ayliffe  v.  Murray,  2 
Atk.  59,  26  Reprint  433:  Bodkin  v. 
Clancy,  1  Ball  A  B.  216 ;  Done's  Case. 
1  P.  Wms.  263,  24  Reprint  380;  Stowell 
V.  Cole.  2  Vem.  Ch.  297,  23  Reprint 
791 ;  Horwood  v.  Schmedes,  12  Ves. 
Jr.  811,  33  Reprint  118. 

In  Wllcoxon  v.  WUcoxon,  199  III. 
244,  260,  66  NB  229,  the  court  said : 
"If  the  accounting,  when  taken  In 
pursuance  of  the  scope  and  prayer  of 
the  bill,  shows  the  complainant  to 
be  Indebted  to  thp  defendant  whom 
he  has  brought  Into  the  court  for  the 
purpose  of  having  the  accounts  be- 
tween them  Judicially  Investigated  and 
adjusted,  the  court  will  decree  pay- 
ment by  the  complainant  to  the  de- 
fendant accordingly,  and  that  without 
a  crossbill  on  the  part  of  the  defend- 
ant. The  benefit  of  the  prayer  of  the 
bill  la  extended  to  the  defendant  as 
well  as  to  the  complainant,  as  to  all 
matters  within  the  scope  of  the  bill. 
The  bill  praying  an  accounting  implies 
an  offer  to  pay  whatever,  If  anjrthlng, 
should  be  found  due  from  the  com- 
plainant to  the  defendants." 

[a]  In  any  eTsnt,  a  cross  UIl  mmj 
he  aled  after  the  master  flnds  a  bal- 
ance due  defendant.  In  order  that  a 
proper  final  decree   may   be  made. 
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of  complainant  asked  for  in  the  bill  without  filing 

a  cross  bill."^  , 

Acconntinc  between  codefendants.  It  seems  that 
an  accounting  may  also  be  directed  as  between 
codefendants  and  a  decree  entered  settling  their 
rights  inter  se  without  the  nece^ity  for  a  cross 
bill.'** 

120]  bb.  Improper  Counterclaim.  A  defend- 
ant cannot  set  up  a  counterclaim  not  connected 
with  the  transactions  upon  which  the  accounting 
is  sought;"*  nor  can  he  set  up  a  claim  for  unliqui- 
dated damages,*"  although  in  the  latter  case  the  de- 
cree should  be  suspended  until  defendant  has  had 
an  opportunity  to  establish  bis  claim  at  law."" 

[$  121]  (c)  Items  for  Oonaideration  on  Refer- 
ence. The  particulars  of  an  account  which  are  the 
proper  matters  for  consideration  on  the  reference 
should  not  be  set  up  in  the  answer,"'  and  will  not  be 
considered  on  the  hearing  as  to  the  mere  right  to 
an  account."^  But  it  has  been  held  that  where  the 
bill  acknowledges  certain  credits  due  to  defendant, 
and  the  latter,  in  his  answer,  avera  no  other  credits 
due  to  him  than  those  so  admitted,  he  can  avail 
himself  of  no  others.* 

]22]  (4)  Necessity  for  Discovery  on  Answer- 
ing.  Whether  a  defendant  to  a  bill  for  an  account- 


ing who  by  his  answer  denies  complainant's  right 
to  an  accounting  is  nevertheless  required  to  give 
the  account  called  for,  the  decisions  are  conflicting. 
On  the  one  hand  it  has  been  considered  that  de- 
fendant may  refuse  to  give  an  account  in  such  case;'''' 
while  on  the  other,  the  rule  is  applied  tbat  where 
defendant  can  protect  himself  from  giving  account 
by  plea  or  demurrer,  but  submits  to  answer,  he  must 
answer  fuUy.'^   The  result  of  the  authorities  would 
seem  to  indicate  that,  while  the  matter  is  one  of 
judicial  discretion,'^  the  real  distinction  between  the 
discovery  which  complainant  is  entitled  to  demand 
where  his  title  to  relief  is  denied,  and  the  discovery 
which  he  is  not  entitled  to  in  such  a  case,  may  be 
gathered  from  the  rule  that  the'  right  to,  discovery 
is  confined  to  the  question  to  come  on  for  trial." 
Where  defendant  in  his  answer  asserts  that  there 
are  no  such  accounts  as  those  mentioned  in  the  bill, 
and  that  none  can  be  given,  no  case  is  presented 
for  the  application  of  the  rule  that  -if  a  defendant 
assumes  to  answer  he  must  answer  fully." 

[$  123]  (5)  Answer  under  the  code.  An  answer 
under  the  code  denying  the  receipt  of  money  as 
all^d  in  the  complaint  raises  a  distinct  issue  as  to 
plaintiff's  right  to  demand  an  accounting."  But 
under  an  answer  admitting'  the  agreement  upon 


Wllcoxon  V.  WUcoaton,  111  lU.  A.  90; 
Sowlea  V.  HaU,  78  Vt.  65,  60  A  660. 

ea.  AyllfTe  v.  Murray,  2  Atlc  69, 
SC  Reprint  433. 

63.  Trapnall  v.  Byrd,  22  Ark.  10 ; 
CralR  V.  Chandler,  «  Colo.  643 ;  Cald- 
well V.  Kinkead,  1  tJ.  Mon.  (Ky.)  228 
(as  where  the  suit  Is  by  one  dlatrtb- 
utee  agalnat  an  administrator  and 
codlstrtbutMs,  or  by  a  legatee  against 
an  executor  and  colegateea,  In  which 
case  Uie  acbnlnlstrator  or  executor  may 
have  a  decree  settling  and  diatrlbutlng 
the  entire  fond)  ;  Latouche  v.  Duns- 
any,  1  Sch.  A  Lef.  137,  2  Sch.  ft  Lef. 
690.   See  Crocker  v.  liOneDthal.  8S  IIL 

[a]  A  party  who  doM  not  Join 

tbm  bill  and  who  Is  therefore  made 
defendant,  but  whose  rfghU  against 
the  codefendants  are  the  same  as 
those  of  complainants,  will,  on  an  ac- 
counting had.  be  decreed  a  propor- 
tionate part  of  the  amount  found  to 
be  due  upon  the  accounting.  McKee 
V.  Dan,  I  Tenn.  Ch.  A,  CB5. 

[b]  Aooousting  bstwMs  ooOwMCm 
of  TSSBOl^In  Little  v.  Merrill,  62  Me. 
828,  it  was  held  that  In  taking  an  ac- 
count on  a  bill  filed  by  one  part  owner 
of  a  vessel  against  his  coownera,  all 
the  parties  are  to  be  regarded  as 
actors,  and  the  decree  should  settle 
the  net  earnings  between  all  the  in- 
dividual part  owners,  as  If  each  were 
a  plaintiff  In  a  bill  against  the  others. 
The  whole  case  should  be  adjudicated 
upon  the  claims,  not  only  of  plaintiff 
against  defendants,  but  also  the  claims 
of  defendants  between  themselves.  And 
an  execution  may  be  issued  In  favor 
of  each  part  owner  to  whom  a  balance 
Is  found  due,  against  such  as  are 
equitably  liable  to  pay  the  same. 

[c]  frpon  a  Mil  fllsd  bjr  on*  taiuutt 
afidaat  nls  ootsnants  for  partition, 
containing  a  charge  that  one  of  de- 
fendants has  enjoyed  and  received  the 
rents  and  profits  of  the  land,  and 
praying  that  he  may  be  decreed  to 
account  for  them,  the  other  defendants 
and  cotenants  are  entitled  to  the  benefit 
of  an  adjudication  in  the  complainant's 
favor  on  the  prayer  for  an  account, 
without  considering  or  asserting  their 
rights  by  cross  bill.  McKaig  v.  Mc- 
Kalg,  60  N.  J.  Eq.  826,  26  A  181. 

[dj  Aooonatiiijra  ars  dlvsotsd  only 
where  a  case  is  made  out  between 
the  codefendants,  and  is  supported  by 
the  evidence,  Trapnall  v.  Byrd,  22 
Ark.  10:  Alywln  v.  Morley,  41  Mont 
191,  108  P  778;  Eccleston  v.  Skelmers- 
dale,  1  Beav.  396,  17  EngCh  39«.  43 
Seprlnt  993. 


64.  Spaulding  v.  Farwell,  62  Me. 
319:  Parker  v.  Turner,  8  NTSt  600 
( holding  that  where  the  complaint 
sets  up  a  contract  between  defendant 
and  complainant  alone,  defendant  can- 
not allege  that  there  was  no  such 
contract  as  declared,  and  then  counter- 
claim another  contract  between  com- 
plainant, defendant,  and  another 
party)  :  Carey  v.  WlUlama,  1  Lea 
(Tenn.)  61. 

65.  McCraclcen  v.  Hamed,  69  N.  J. 
Eq.  190,  44  A  959;  Alpaugh  v.  Wood, 

45  N.  J.  Eq.  153,  18  A  676  ;  Trotter 
v.  Heckseher,  40  N.  J.  Eq.  612,  4  A 
83 :  Rawaon  v.  Samuel,  Cr.  &  Ph.  161, 
18  EngCh  161,  41  Reprint  461. 

ee.  Mccracken  v.  Hamed,  69  N.  J. 
Kq.  190,  44  A  969 ;  Alpaugh  V.  Wood, 

46  N.  J.  Eq.  IBS,  16  A  676. 

6V.  Porter  v.  En^lsh,  1  Phlla. 
(Pa.)  86. 

68.  See  Infra  I  139. 

69.  Purdv  V.  Rutter,  3  W.  Va.  262. 

70.  Phillips  V.  Prevoat,  4  Johns. 
Ch.  (N.  YO  205:  Bullock  v.  Boyd,  2 
Edw.  (N.  T.)  293 :  Bailey  v.  Westcott, 
6  Fhlla,  (Pa.)  625  ;  Porter  v.  English, 

1  Phlla.  (Pa.)  86;  French  v.  Ralney, 

2  Tenn.  Ch.  640  (under  a  statutory 
provision  allowing  matter  proper  for 
plea  or  demurrer  to  be  taken  advan- 
tage of  by  answer  as  well  as  from  the 
result  of  the  decisions  on  the  subject 
independently  of  said  provision)  ;  Qreat 
Western  Colliery  Co.  v.  Tucker,  L.  R 
9  Ch.  376  ;  Sweet  v.  Toung,  Ambl.  363, 
27  Reprint  236 ;  Jacobs  v.  Qoodman, 
2  Cox  Ch.  282,  30  Reprint  130 ;  Randal 
V.  Head,  Hardres  188 ;  Adams  v. 
Fisher,  3  Myl.  &  C.  626,  14  EngCh  526, 
40  Reprint  1029 ;  Capon  v.  Miles,  13 
Price  767;  John  v.  Dacle,  13  Price 
632 :  Phelips  v.  Caney,  4  Ves.  Jr.  107. 
31  Reprint  56 ;  Donegal  t.  Stewart.  8 
Ves.  Jr.  446,  80  Reprint  1098. 

71.  Saull  v.  Browne,-I<.  R.  9  Ch. 
864  ;  Elmer  v.  Creasy,  u  R.  9  Ch.  69 ; 
Howe  V.  McKeman,  30  Beav.  647,  64 
Reprint  1001 :  Reade  v.  Woodrooffe,  24 
Beav.  421,  68  Reprint  420;  Great 
Luxembourg  R.  Co.  v,  Magnay,  23 
Beav.  646,  63  Reprint  264 ;  Clegg  v. 
Edmonson,  22  Beav.  126,  62  Reprint 
1066;  Swlnbome  v.  Nelson,  16  Beav. 
416,  61  Reprint  889 ;  Stephens  v. 
Stephens  [dt  Richardson  v.  Mitchell, 
Cas.  t'KIng  61,  25  Reprint  217]; 
Mazarredo  v.  Maltland,  3  Madd.  68, 
66  Reprint  434  ;  Lancaster  v.  Evors,  1 
PhlL  849,  19  EngCh  849,  41  Reprint 
664;  Rowe  v.  Teed,  16  Ves.  Jr.  372, 
33  Reprint  794.  And  see  L'Heureux 
T.  Lamarehe.  1>  Can,  8.  C  460, 


73.  Phillips  V.  Prevost,  4  Johns.  Ch. 
(N.  T.)  206;  French  v.  Rainey.  2 
Tenn.  Ch.  640  ;  Great  Western  Colliery 
Co.  V.  Tucker,  L.  R.  9  Ch.  376. 

In  Phillips  V.  Prevost,  4  Johns.  Ch. 
(N.  T.)  206,  the  chancellor's  view 
was  that  It  must  depend  upon  the  rea- 
son and  convenience  of  the  ca^e 
whether  the  general  rule  will  be  en- 
forced that  when  defendant  submits 
to  answer  he  must  answer  fully,  and 
was  of  opinion  that  exceptiim  to  tha 
rule  was  where  defendant  objected  to 
the  discovery  because  plaintiff  had  no 
title.  In  Qreat  Western  Colliery  Co. 
V.  Tucker,  L.  R.  9  Ch.  376,  the  court 
refused  to  require  defendant  to  give 
a  discovery  of  account  called  for  by 
the  bill,  saying  that  the  clrcumstancea 
were  just  such  as  those  referred  to 
In  Elmer  v.  Creasy,  L  R.  9  Ch.  69. 
supra  note  71,  under  which  the  court 
may  be  trusted  to  exercise  the  proper 
control  over  any  attempt  on  plaintiff's 
part  to  press  for  discovery  which 
would  be  unreasonable  or  vexatious. 

73.  Pace  v.  Bartles,  46  N.  J.  Eq. 
371,  17  A  686  ;  French  v.  Ralney,  2 
Tenn.  Ch.  640  ;  Oreat  Western  Colliery 
Co.  V.  Tucker,  L  R.  9  Ch.  376  ;  HaU 
V.  Noyes,.8  Bro.  Ch.  483,  29  Reprint 
666.    See  also  supra  I  llB. 

74.  Armstrong  v.  CivOkK',  10  Gray 
(Mkss.)  269. 

VwMalty  for  aBswedv  ftUr  see 
supra  I  114. 

75.  Perry  v.  Foster,  62  HowPr  (N. 
T.)  228. 

[a]    MToloBsnsss  of  answar^— In 

an  action  against  a  corporation  alleg- 
ing that  plaintiffs  delivered  goods  to 
defendant  under  an  agreement  .whereby 
defendant  was  to  hold  them  as  trus- 
tee, with  power  to  sell,  and  to  deliver 
the  proceeds  to  plaintiffs,  an  answer 
denying  the  allegations  of  the  com- 
plaint, but  admitting  the  receipt  of 
certain  goods  similar  to  those  men- 
tioned In  the  complaint,  and  admitting 
that  it  had  sold  a  inrt  and  received 
the  proceeds  of  a  part  of  such  g-oodf. 
but  not  admitting  the  agreement  set 
up  in  the  complaint  nor  the  receipt 
of  the  goods  specified  in  the  complaint, 
is  not  frivolous.  The  denials  were 
held  not  to  be  affected  by  these  ad- 
missions, and  the  denial  of  the  re- 
ceipt of  the  goods  specified  In  the 
complaint  still  stood,  as  there  was  no 
admission,  direct  or  indirect,  of  the 
agreement  referred  to.  nor  of  the  re- 
ceipt of  the  goods  apeclfted.  Olllesple 
v.  Davldge  Fertiliser  Co.,  20  NTS  tS8. 
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Thieh  plaintiff  seeks  an  aceonntingj  he  is  entitled  to 
a  bill  of  particulars.™ 

124]  (6)  Stated  or  Settled  Acconnt"— (a)  In 
GeaeraL  A  stated  account  may  be  pleaded  in  bar 
to  discovery  and  relief^*  or  may  be  set  up  by  answer,'" 
and  this  will  bar  further  accounting  unless  upon  a 
bill  charging  error  or  fraud.""  Such  a  plea  must 
be  supported  by  an  answer  denying  the  receipt  of 
any  part  of  the  money  for  which  he  is  called  upon 
to  account  subsequently  to  the  time  when  the  ac- 
count stated  was  adjusted."^  So  an  answer  is  neces- 
sary to  support  the  plea  where  the  hill  anticipates 
the  plea  of  an  account  stated,  and  alleges  the  facts 
to  avoid  it ;  and  the  answer  as  well  as  the  plea  must 
deny  those  allegations  of  the  bill." 

[I  125]  (b)  Snfficiency.  Althoagh  assent  to  the 
correctness  of  a  balance  may  be  presumed  from  long 
acquiescence  in  an  account  rendered,^  and  in  the 
absence  of  fraud  or  mistake  the  account  which  thns 
acquires  the  character  of  a  stated  account  will  not 
be  opened  on  an  aeconnting)"*  it  is  held  that  a  plea 
of  stated  accoont  shonld  allege  that  complainants 
and  defraidant  made  op,  stated,  and  settled  the  ac- 
count in  writing  aft^  an  examination  and  approval 
of  the  aceonnt,^  showing  the  balance  due  and  that 
it  was  fair  and  jnst."*  But  on  the  other  hand  it  is 
held  that  a  plea  is  not  necessarily  incomplete  be- 
eaase  sneh  examination  and  approval  are  not  al- 
leged."' 'Where  the  account  stated  is  pleaded  it  is 
not  necessary  to  set  oat  the  account  when  the  bill 


does  not  impeach  it." 

126]  4.  Replication;  Contestation.  A  replica- 
tion may  be  filed  nunc  pro  tunc.**  The  party  seek- 
ing an  account  may,  in  his  contestation  of  the 
account  rendered,  urge  all  acts  of  maladministration 
committed  by  the  accounting  party.*" 

[$  127]  6.  Amendment.  Courts  of  equity  act 
with  great  liberality  in  allowing  amendments  to  the 
complaint  in  suits  for  an  account.'^  So  the  bill 
may  be  amended  when  it  appears  that  complainant 
is  entitled  to  a  more  extensive  accounting  than  the 
facts  originally  alleged  will  justify."  And  where 
the  parties  have  had  joint  transactions  which  are 
unsettled,  so  that  either  might  ask  for  an  account- 
ing, an  amendment  of  the  pleadings  may  be  allowed, 
w^en  such  amendment  will  not  substantially  change 
tbe  elaim.*^  Where  plaintiff  seeks  an  accounting  in 
his  own  right,  but  it  appears  that  he  is  entitled  in 
right  of  a  representative  of  an  estate,  and  the  judg- 
ment directs  payment  to  plaintiff  in  that  capacity, 
the  complaint  may  be  considered  as  amended  to  eon- 
form  with  the  proof  on  the  trial.®* 

[$  128]  6.  Issues,  Proof,  and  Variance.  In  suits 
for  an  accounting  the  court  pronounces  its  decree 
secundum  allegata  et  probata,  and  the  proof  must 
conform  to  the  complaint,  otherwise  the  complaint 
will  be  dismissed,  although  a  case  may  be  made  out 
which,  if  properly  stated  in  the  complaint,  would 
have  entitled  plaintiff  to  a  decree;"  and  plaintiff 
cannot  have  an  accounting  of  maiters  not  embraced 


76.  Miller  v.  Kent,  SO  HowPr  (N. 
T.)  S8S  <which  was  ■.  ault  against 
a  commission  broker  to  compel  an  ac- 
count of  purchases  and  sues  under 
an  agreement  for  a  division  of  proflts). 

1^  of  pwttealan  see  Pleading  131 
Cjc  6661. 

77.  nxmof  ]>lMO(>tat«daewn&t 

to  bill  for  accounting  see  Allen  v. 
Woonsocket  Co.,  11  R.  L  288. 

78.  Mersereau  v.  Bennett,  62  Mlac. 
3SB.  116  NTS  20:  Weed  v.  Smull.  7 
Palpe  (N.  T.)  673;  Bullock  v.  Boyd. 
2  Kdw.  (N.  Y.)  293:  Bailey  v.  -WcBt- 
cott,  6  Phila.  (Pa.)  525;  Cruise  v. 
'n'alker,  6  Phlla.  (Pa.)  294  ;  Sumner 
V,  Thorpe,  2  Atk.  1,  26  Reprint  898. 
And  see  supra  f  81. 

la]  PartloalaT  capacity. — ^Wtiere  a 
bill  seeks  an  account  of  defendant's 
doings  as  at^mey  In  fact  of  complain- 
ant, and  no  nientlon  Is  made  of  any 
other  power  or  authority  Eiven  to  de- 
f«ni]ant,  although  the  prayer  seeks  dis- 
covery as  to  what  was  done  by  virtue 
of  the  power  of  attorney  or  under  and 
by  virtue  of  any  other  power  or  au- 
thority, a  plea  of  a  settled  account  In 
respect  to  the  transactions  of  defend- 
ant as  an  attorney  under  such  power 
o(  attomo'  Is  good.  Craig  v.  McKln- 
n^-.  72  111.  805. 

79.  Bullock  v.  Boyd,  2  Edw.  (N. 
T.)  293;  Bailey  v.  Westcott.  6  Phila. 
(Pa.)  525;  Cruise  v.  Walker,  «  Phila. 
(Pa.)  294  ;  Capon  v.  Miles,  18  Price 
TST  :  £ndo  v.  Caleham,  Younge  S06. 

80.  South,  etc.,  R.  Co.  v.  LfOuis\-ille, 
etc..  R.  Co.,  170  Ala.  265,  B3  S  1016; 
Bullock  V.  Boyd,  2  Edw.  (N.  Y.)  293; 
Sumner  v.  Thorpe,  2  Atk.  1,  26  Reprint 
398. 

81;  Danels  v.  Taggart.  1  Gill  &  3. 
fMd.)  311. 

82.  Rouslnilp  v.  Kershner,  49  Md. 
616;  Danels  v.  Taggart,  1  QUI  &  J. 
(Md.)  311 ;  Harrison  v.  Farrington, 
38  N'.  J.  Eq.  868. 

83.  See  Infra  If  276-800  et  seq. 

84.  See  Infra  f  889. 

86.  Ud.— Wood    V.    Gault.    2  Md. 

K.  J.— Meeker  v.  Marsh.  1  M.  J.  Eg". 
198. 

X.  C— Morton  v.  Lea,  78  N.  C.  21. 
Tenn. — Busaey  v.  Gant,  10  Humphr. 
J38. 

Eng. — ^Burk  v.  Brown,  t  Atk.  897, 
:6  Reprint  649. 

[1  C.  J— 41] 


86.  Ky. — Breckenrldge  v.  Brooks,  2 
A.  K.  Marsh.  S86,  12  AmD  401. 

Mich. — Schwari  v.  Wendell,  Harr. 
896. 

Mont. — Ayotte  v.  Hadeau,  32  Mont. 
498.  81  P  146. 

N.  J. — Harrison  v.  Farrington,  88 
N.  J.  Gq.  868 ;  Drlggs  v.  Garretson, 
26  N.  J.  Bq.  178. 

N.  C— Grant  v.  Bell,  87  N.  C.  84 ; 
Morton  v.  I<ea,  78  N.  C.  21 ;  Harrison 
V.  Bradley,  40  N.  C.  138. 

R.  I. — Greene  v.  Harris,  11  R.  I.  5. 

Eng. — Anonymous,  3  Atk.  70,  26 
Reprint  843. 

In  Greene  v.  Harris,  9  R.  I.  401, 
408,  the  court,  in  speaking  on  this  sub- 
ject said :  "If  this  defence  were 
made  by  way  of  a  formal  plea.  It 
would  undoubtedly  be  necessary  that 
it  should  contain  an  averment  that 
the  accounts  wera  correct  and  true, 
as  otherwise  it  would  not  negative  the 
averments  of  mistake  or  fraud  which 
are  made  in  the  bill  for  the  very  pur- 
pose of  meeting  this  plea,  and  which 
could,  under  the  old  practice,  have 
been  made  by  way  of  replication  to 
the  plea.  The  defendant  must  deny 
these  allegations  or  his  plea  will  not 
avail  him ;  it  will  be  no  plea.  But 
this  plea  is  itself  a  part  of  an  answer ; 
and  other  parts  of  the  answer  do  con- 
tain denials  of  the  alleged  agreements 
as  to  prices  and  of  Harris's  knowledge 
of  the  prices ;  and  we  are  of  opinion 
that  these  denials  or  negative  aver- 
ments are  to  be  taken  in  connection 
with  the  plea  and  are  sufficient." 

[a]  DtvUand  not  auttolant^To  a 
bill  for  a  general  account  It  la  not 
sufficient,  for  the  purpose  of  setting 
up  a  stated  account,  to  show  that 
there  has  been  a  dividend,  which  Im- 
pllea  an  account  stated,  for  a  divi- 
dend may  be  made  upon  the  supposi- 
tion fhat  the  estate  will  amount  to  so 
much,  but  atlll  subject  to  an  account 
which  may  be  afterward  taken.  Daw- 
son V.  Dawson,  1  Atk.  1,  26  Reprint  1. 

87.  Greene  v,  Harris,  11  R.  I.  6 
(this  being  consistent  with  the  rule 
that  to  make  an  account  stated  It  is 
not  essential  that  there  should  be  an 
actual  examination  or  express  ap- 
proval ) . 

88.  Meeker  v.  Marsh,  1  N.  J.  Eq. 
198 :  Weed  V.  Smull,  7  Paige  (N.  Y.) 


673 ;  Bullock  v.  Boyd,  2  Edw.  (K  T.) 

293. 

[a]  Copy  of  MHMimt^In  Grant  v. 
Bell,  87  N:  C.  84,  it  la  said  that  where 
practical  it  la  proper  that  a  copy  of 
the  account  stated  should  be  annexed 
to  the  answer. 

88.    Fleming's  App.,  67  Pa.  18. 

90.  Blackwood  v.  Mussen.  4  Que. 
Pr.  482  (holding  also  that  objections 
to  that  mode  of  proceeding  should  be 
made  by  an  exception  to  tba  form, 
and  not  by  demurrer). 

91.  Crosby  v.  Watts.  41  N.  T. 
Super.  208  ;  Moore  v.  Swanton  Tanning 
Ca,  60  Vt.  469,  16  A  114 ;  Branner  v. 
Branner,  108  Va.  660,  62  SB  962 
(holding  that  a  general  bill  for  an 
account  may,  on  a  stated  or  settled 
account  being  set  up  in  bar,  and  being 
shown,  be  amended,  on  leave,  to  sur- 
charge and  falsify  the  stated  or  set- 
tled account).  And  see  Roe  v.  Hood, 
4  Que.  Pr.  833 ;  Cheval  v.  Senecal,  4 
Que.  Pr.  241.  i 

[a]  Amendment  after  deorM  should 
be  allowed  where  a  similar  amend- 
ment is  allowable  before  decree.  Court 
V.  Holland,  4  Ont.  688. 

[b]  Bffeot  of  amendment. — ^Where 
plaintiff  demanded  an  account  and.  a 
Judgment  for  an  amount  to  which  ho 
might  be  entitled,  it  was  held  that 
an  order  allowing  the  pleading  to  be 
amended  so  as  to  authorize  a  partner- 
ship accounting  was  not  conclusive 
as  to  the  character  of  the  action,  but 
that  the  nature  of  the  action  would  be 
determined  by  the  plcadioK.  White  v. 
Rodemann,  44  App.  Dlv.  603,  60  NY3 
971. 

93.  Hoyt  V,  Smith,  27  Conn.  63, 
468;  Moore  v.  Swanton  Tanning  Co., 
60  Vt.  459.  16  A  114. 

93.  Crosby  v.  Watts,  41  N.  T. 
Super.  208. 

94.  Haddow  V.  Haddow,  3  Thomps. 
«  C.  (N.  Y.)  )777. 

85.  111.— Craig  v.  McKinney.  72  III. 
806  ;  Gutsch  Brewing  Co.  v.  Plschbeck, 
41  111.  A.  400  (holding  that  a  want  of 
allegations  to  sustain  the  relief  sought 
is  as  fatal  as  the-  lack  of  proof  to 
show  the  party  entitled  to  such  relief). 

Mo. — ^MattHewB  v.  Wilson,  27  Mo. 
155. 

N.  J.— McAndrew  v.  Walsh,  81  N.  J. 
Eq.  881. 

N.  T.— Salter  v.  Ham.   81  N.  T. 
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in  the  transactions  set  np  as  the  basis  of  the  bill," 
unless  the  complaint  b«  amended  to  conform  to  the 
proof."  The  bill  must  be  framed  upon  a  definite 
theory."  So  where  an  accounting  is  Bought  on  the 
ground  of  partnerships  or  trust/  and  the  proof  fails 
to  show  such  relation,  it  has  been  held  that  the 
variance  is  fatal.  On  the  other  hand  it  seems  to  be 
the  better  rule  tha^  although  the  exaci  relation  of 
the  parties  may  be  improperly  characterized,  an  ac- 
counting will  be  proper  if  they  sustain  such  relation 
to  each  other  as  that  equity  may  assume  jurisdic- 
tion,' or  if  there  are  other  equitable  grounds  than 
those  which  come  strictly  under  the  allegations  and 
theory  of  the  bill  and  upon  which  relief  can  be 
granted/  And  where  the  issues  necessarily  involve 
a  general  accounting,  the  evidence  need  not  be  eon- 
fined  to  the  claims  set  up  by  either  party.*  In  order 
to  be  proved,  a  defense  must  be  pleaded."  The 
failure  to  prove  unnecessary  allegations  will  _  not 
deprive  complainant  of  his  right  to  an  accounting." 


S31 ;  Bolce  v.  Jones.  lOfi  App.  Dlv. 
647,  S4  NTS  89« ;  Klrkwood  v.  &nlth, 
82  App.  Div.  411,  81  NTS  881  [off  178 
N.  tT  882,  70  NB  11911;  Hannlnff  v. 
HasnlnK.  89  Hun  471,  86  NTS  838. 

Vt.— Ormsby  v.  Low,  24  Vt.  488. 

M.  Hunt  V.  Stockton  Lomber  Ca, 
112  AlB,  387,  21  S  454  ;  Hobart  v. 
Andrews,  21  Pick,  (Mass.)  526;  Ar- 
nett  V.  Welch.  46  N.  J..Eq.  B48,  20 
A  48 :  Whorley  v.  Tennessee  Centen- 
nial Exposition  Co.,  (Tenn.  Ch.  A.) 
62  8W  346. 

[a]  Tmetm  In  addition  t»  tboM 
oharyedH—Where  a  bill  makes  a  case 
for  account,  evidence  which  discloses 
other  facts  In  addition  to  those 
charged  should  be  considered,  when 
the  facts  disclosed  strenethen  the  right 
'claimed,  and  merely  expand  the  meas- 
ure of  accountl^.  Pann  v.  Fogler, 
182  IlL  76.  66  NB  182  [rev  77  111.  A. 
8651. 

97.  See  supra  I  127. 

98.  Singer  v.  Steele,  24  111.  A.  68 
[aff  126  III.  42«,  17  NE  751]  (hold- 
ing that,  upon  a  bill  for  an  account- 
ing by  an  ag^t  relief  cannot  be  had 
as  for  a  willful  default,  the  bill  not 
being  so  drawn). 

99.  Merrill  v.  Miller,  28  Mont:  134, 
72  P  423  !  Klrkwood  V.  Smith.  178  N. 
T.  582,  70  NE  1101  [aflt  82  App.  Dtv. 
411,  81  NTS  891];  Arnold  v.  Angell, 
62  K.  T.  608 :  Salter  v.  Ham,  31  N.  T. 
321. 

1.  Crothere  v.  Lee,  29  Ala.  887  ; 
Scott  V.  Qamble,  9  N.  J.  E<i.  218. 

8.  U.  S.— Kabn  v.  Central  Smelting 
Co..  102  U.  S.  641,  '26  L.  ed.  266. 

Cal. — Coward  r.  Clan  ton,  122  Cal. 
4S1.  66  F  147. 

Nev.— Ultchell  v.  O'Neale,  4  Nev. 
604. 

N.  J.— Cornell  v.  Redrew,  60  N.  3. 
Eq.  261,  47  A  66. 

N,  T. — Solomons  v.  Ruppert,  84  App. 
tJlv.  280,  64  NYS  789;  Tl%ny  v.  Hess, 
67  Misc.  268.  122  NYS  482.  Bee 
Bolce  V.  Jones,  106  App,  DIv.  647,  94 
NTS  896  (holding  that  where  the 
complaint  characterised  the  transac- 
tion on  which  the  action  was  based 
as  a  Joint  venture,  and  later  on  as 
a  partnership,  and  no  claim  was  made 
of  a  general  partnership,  and  It  was 
alleged  that  the  Joint  venture  had 
terminated,  proof  of  a  joint  venture 
entitled  plaintiff  to  an  accounting). 

Or. — Shirley  v.  Goodnou^,  16  Or. 
642,  16  P  871. 

Wis. — Drlgga  V.  Merely,  2  Plnn.  403. 

3.  Brower  v.  Brower,  29  Fed.  486  ; 
Pierce  v.  Equitable  Assur.  Soc,  145 
Mass.  66.  12  NB  8E8,  1  AmSR  433 
(holding  that  where  the  bill  proceeds 
upon  the  theory  that  there  was  a  trust 
fund  held  by  defendant  for  the  benefit 
of  plaintiff  which  entitles  him  to  an 
accounting,  and  no  objection  Is  taken 
to  the  form  of  the  bill,  the  court  will 
proceed  to  consider  whether  upon  any 
other  grounds  than  that  strictly  of 


trust  the  bill  can  be  maintained 
an  account). 

4.  SlgWald  v.  City  Bank.  74  S.  C. 
473,  476.  66  SB  109  [quot  Cyo]: 
Northern  Grain  Co.  v.  Plerc^  IS  S.  I>. 
366,  88  NW  866. 

5.  California  Raisin  Growers'  Assoc. 
v.  Abbott.  160  Cal.  601.  117  P  767; 
Derby  v.  Yale,  13  Hun  (N.  Y.)  273. 

[a]  XowevWf  (1)  to  a  bill  for  an. 
accounting  for  the  surplus  of  securi- 
ties pledged  for  advances  thereafter 
to  be  made,  averments  In  the'  answer 
of  facts  such  as  the  prior  state  of  the 
parties'  accounts  are  needless,  since 
these  facts  may  be  proved  under  any 
other  averment.  Armstrong  v.  Chem- 
ical Nat  Bank,  37  Fed.  466.  (2)  And 
in  an  action  on  an  account  for  money 
paid  out  by  plaintiff  for  defendant,  an 
answer  denying  that  defendant  had 
bought  the  items  for  which  the  money 
was  paid,  and  also  pleading  that  de« 
fendant  had  paid  plaintiff  all  the 
money  which  plaintiff  had  furnished 
on  defendant's  account,  entitled  de- 
fendant to  prove  that  certain  Items 
were  paid  by  plaintiff  out  of  money 
which  defendant  had  furnished  him  for 
that  purpose.  Manlon  v.  Manlon,  120 
Ky.  1,  86  SW  197,  27  KyL  400. 

[b]  Aooonnt  rtat«(U— Where  an  ac- 
count stated  was  pleaded  by  defendants 
and  denied  by  V>lalntlff's  reply,  the 
pleading  was  sufnclent  to  Justify  proof 
that  there  was  no  mutual  statement  of 
accounts  between  the  parties.  Rosen- 
baum  V,  McEwen,  24  Colo.  A.  68,  .131 
P  780. 

6.  Silver  King  Mln.  Co.  v.  Knowl- 
ton,  26  NYWklyDlg  241;  SUte  v, 
Chadwlck.  10  Or.  423. 

7.  Pierce  v.  Eaultable  Assur.  Soc, 
146  Mass.  66,  18  NB  868.  1  AmSR  48S ; 
Moore  V.  Swanton  Tanning  Co.,  60  Vt. 
469,  16  A  114. 

8.  U.  S. — Perkins  v.  Fouralquet,  14 
How.  828,  14  L.  ed.  441. 

III.— Ugare  v.  Peacock,  109  111.  94  ; 
Adams  V.  Gaubert  69  HI.  686. 

Kan. — Auld  V.  Butcher,  2  Kan.  136. 

Md. — Neale  v.  Hagthrop,  3  Bland 
651. 

N,  T. — Del  Genoveae  v.  Del  Geno- 
vese,  149  App.  DIv.  266,  133  NTS  765  ; 
Weldon  v.  Brown,  84  App.  DIv.  482, 
82  NYS  1061;  Klrkwood  v.  Smith,  82 
App.  DIv.  411,  81  NTS  891  [aff  178 
N.  T.  682,  70  NE  11011;  Jordan  v. 
Underhlll,  71  App.  DIv.  659,  76  NTS 
96 ;  Brennan  v.  Gale,  44  App.  DIv. 
396,  61  NTS  6:  Rose  v.  Durant,  44 
App.  DIv.  881,  61  NTS  15, 

N.  C— Royster  v.  Wright,  118  N.  C. 
162,  24  SE  746  ;  Brldjrera  v,  Bridpera, 
101  N.  C.  71,  7  SE  686  ;  Quarles  v. 
Jenkins,  98  N.  C.  268.  3  SE  395 ; 
Clements  v.  Rogers,  95  N.  C.  248  ; 
Atlantic,  etc.,  B.  Co.  v.  Morrison,  82 
N.  C.  141;  Smith  v.  Barrlnffer.  74  N. 
C.  665  ;  Price  v.  Eccles,  73  N.  C.  162  ; 
Dozler  v.  Sprouse,  64  N.  C.  152 :  Eaton 
v.  Eaton,  48  N.  C.  102;  McCasklll  v. 
McBryde,  87  N.  &  S2;  McLln  v.  Ho- 


Timely  objection  must  be  made  to  a  variance,  dse  it 
is  waived.' 

[(  1291  J.  Determinatton  of  LiabUity  to  Acconnt 
— 1.  In  GenaraL  The  correct  practice  in  suits  for 
an  accounting  is  first  to  dispose  of  all  matters  in  bar 
of  the  accounting  before  entering  a  decree  to  ac- 
count," and  even  where  the  plea  in  bar  does  not  cover 
all  the  matters  involved  in  the  pleading,  it  should 
be  first  passed  npcm,  although  an  account  of  trans- 
actions subsequent  to  the  settlonent  alleged  in  bar 
may  be  necessary.*  But  wbesre  the  r^ht  to  an  ac- 
count is  admitted  in  terms  or  in  effect  the  court 
may  order  it  at  once  without  waiting  to  try  the 
issues  of  fact  raised  by  the  pleadings.*^  And  the 
right  to  an  accounting  and  the  liability  to  account 
should  be  contested  at  a  primary  stage  of  the  cause 
when  ttie  application  for  an  accounting  is  made,  as 
a  decree  to  aoooont  will,  generally  conclude  such 
qnestions.^^ 

Burden  of  proof.   Complainant  is  not  entitled  as 
for 


Namara.  21  N.  'C.  407 ;  deary  v.  Cow, 

2  N.  C.  226.    But  see  Carter  w.  Alston, 

3  N  C  287 

Pa.— <;ollyer  v.  CtAlyer,  88  Pa.  267 : 
Campbell  v.  Knowles.  18  Phila.  168. 

S.  C. — ^Dunsford  v.  Brown,  19  S.  C. 
660. 

Tenn. — ^Patton  v.  Cone,  1  Lea  14; 
Cobb  v.  Jameson,  1  Tenn.  Ch.  604. 

Va.— Beale  v.  Hall,  97  Va.  383.  84 
SB  63  •  Porter  v.  Young.  86  Va.  49, 
6  SE  803  :  Sadler  v.  Whitehurst,  83 
Va.  46,  1  SE  410 ;  Lee  County  Justices 
v.  Fulkerson.  21  Gratt.  (62  Vn.)  182. 

W.  Va. — Livey  v.  Wlnton,  30  W. 
Va.  664,  4  SE  461. 

Eng. — I^gan  v.  Balnea,  10  Sim.  604, 
16  EngCh  604,  69  Reprint  7S0. 

Can. — L'Heureux  v.  Xjamarchew  18 
Can.  S.  C.  460. 

[a]  This  may  ba  dona  by  n  spaolal 
rafaranoa.— Patterson  v.  Northern 
Trust  Co.,  170  111.  A.  501 ;  Weldon  v. 
Brown,  84  App.  Div.  482.  82  NYS 
1061 :  Hathaway  v.  Ruaaell,  4S  N.  Y. 
Super.  103 ;  Dampfs  App,,  106  Pa. 
72 ;  Christy's  App,,  92  Pa.  167 
(in  which  case  It  was  held  that 
the  proper  practice  would  have  bpen 
to  have  made  a  special  reference  to 
the  master  to  report  upon  the  prelim- 
inary question  of  defendant's  liability 
as  a  partner,  but  that  as  the  master 
had  done  what  he  «ught  to  have  done 
under  a  proper  reference  the  order  of 
reference  made  In  the  cause  might  be 
regarded  as  amended).  ' 

[b]  Bxoaptlon  to  mla. — ^Where  the 
paper  set  up  by  the  plea  la  vague  and 
uncertain  It  has  been  held  that  the 
rule  stated  In  the  text  does  not  apply. 
Smith  V.  Barrtnger,  74  N.  O.  6fl5  (re- 
ferring to  a  plea  of  release  on  a  former 
accounting.  In  a  suit  for  a  partner- 
'Bhtp  accounting). 

[c]  PMmmptiOB  am  to  dselalmi^ 
If  the  bill  Is  dismissed  and  the  record 
shows  an  Indiscriminate  mixture  of 
allegations  and  evidence  on  the  main 
and  preliminary  questions  In  the  cause, 
and  there  Is  nothing  to  Indicate  which 
of  the  questions  were  decided  asainst 
complainant,  the  decree  will  be  re- 
versed and  the  cause  remitted  for  the 
regular  course  of  proceeding.  Collyer 
V.  Collyer,  88  Pa.  257. 

9.  Bridgers  v.  Bridgers,  101  N.  C 
71,  7  SE  686  :  Clements  v.  Rogers,  96 
N.  C.  248. 

10.  Albright  V.  Albright,  91  N.  C. 
220  ;  Atlantic,  etc,  R.  Co.  v.  Morrison, 
82  N.  C.  141;  Bradly  v.  Jennings,  201 
Pa.  473,  Bl  A  343. 

11.  Barrett  v.  Henry,  86  N.  C.  S21  : 
Bailey  v.  Wilson,  21  N.  C.  182;  Ever- 
hart's  App,,  106  Pa.  849  :  McRae  v. 
David,  28  S.  C.  Eq.  376.  See  also 
Auld  V.  Butcher,  2  Kan.  136.  But  see 
Pratt  V.  Grimes,  48  111.  376  (where 
It  was  said  that  a  settlement  may  be 
shown  on  the  final  hearing)  ;  Smith  v, 
Mallett  8  N.  C.  381  (where,  under 
the  peculiar  circumstances  of  .the  cape. 
It  was  held  that  the  reference  to  take 
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of  eonne  to  a  decree  to  acoDoutf  and  if  the  answer 
called  ior  is  given;"  and  there  is  no  admission-  of 
the  auctions  of  the  bill,*'  and  n<v  consent  to  the 
entry  of  the  decree,**  the  decree  should  not  be  di- 
rected except  after  a  hearing  upon  which  eom- 
plauiant  must  addaee  eridenee  tending  to  show  the 
existence  of  the  facts  alleged  as  the  Ijasis  of  his 
right  to  an  accounting;  otherwise  the  bill  will  be 
dismissed.^''  And  this  is  bo  even  where  defendant 
does  not  appear  and  contest!  the  case.*^  If,  however, 
eomplainant  is  entitled  to  the  relief  sought  to  a 
partial  extent,  the  bill  will  not  be  dismissed,  although 
he  may  not  be  entitled  to  all  he  claims."  Where 
the  defense  is  anticipated  by  a  charge  of  fraud,  but 
defendant  nevertheless  pleads  it  and  avoids  the 
fraud  charged,  complainant  still  bears  the  burden 
of  adducing  evidence  of  the  allegations  of  his  bill  ;" 
hut  if  defendant  sets  up  matter  subsequent  to  the 
contract  under  which  the  account  is  sought,  in 
avoidance  of  liability  to  account,  the  burden  is  on 
him  to  prove  such  matter.'^  Complainant  is  not 
bound  by  an  account  served  op  him  by  defendant 
after  the  commencement  of  the  action,  and  hence 
he  need  not  disprove  it  to  entitle  him  to  a  decree 
to  account.^^  Where  defendant  is  an  accounting 
party,  as  one  occupying  a  fiduciary  relation,  the 
burden  is  on  bira  to  show  the  performance  of  his 
trust,*^  and  one  who  is  liable  to  render  an  account 
has  the  burden  of  proving  allowances  or  credits 
which  he  may  claim;''*  but  in  other  cases,  as  where 


there  is  no  relation  which  impOBes  upon  defendant 
"the  duty  to  keep  and  render  aooonnts,  the  burden 
of  accounting  is  not  exclusiyely  on  hun,"*  Stated 
or  settled  aceonnt,  being  matter  in  avoidance,  most 
be  proved  by  the  party  pleading  it  f*  bnt  where  this 
defense  is  supported  by  saffleient  evidence  the  har- 
den of  impugning  the  aoenraey  of  the  account  rests 
on  complainant.  / 

Scope  of  hearing.  Upon  an  application  for  an 
account  the  only  question  to  be  considered  is  whether 
the  account  shall  be  taken — plaintiff's  right  to  the 
accounting  and  defendant's  liability  to  render  the 
account — and  therefwe  the  only  evidence  necessary 
upon  the  hearing  at  this  stage  is  that  which  shows 
the  particular  right  and  liability;"  and  matters 
which  are  properly  for  consideration  as  to  the  state 
of  the  accounts  will  not  be  inquired  into." 

Findings  by  conrt  Under  the  practice  requiring 
the  issues  to  be  found  by  the  court  and  the  findings 
announced  and  filed  before  entry  of  judgment,  the 
findings  upon  which  the  right  to  an  account  is  denied 
must  be  something  more  than  a  mere  legal  in- 
ference.** 

130]  2.  Decree  to  Account.^  As  defendant 
is  not  obliged  to  account  until  plaintiff's  right  to 
an  accounting  is  determined,^  after  disposing  of  all 
matters  in  bar  of  the  accounting,  the  practice  is  then 
to  enter  a  preliminary  decree  directing  defendant  to 
account.'*  Where  the  bill  is  taken  pro  confesso, 
complainant  is  not  entitled  to  a  decree  for  any 


the  account  did  not  preclude  the  par- 
ties from  denying  their  liability  to  ac- 
count ) . 

[a]  ATtar  fh«  aooonat  1>  takra  It 
te  too  late  to  rain  such  objection. 
Lattlmore  v.  Dixon,  16  N.  C.  664 : 
Pratcbett  v.  Scbaefer,  11  Phlla.  (Pa.) 

IM. 

[b]  QneaUoisinff  UaUUty  to  ao- 
connt  by  exomtios  to  mMrter*!  re- 

port^'A  defendant  who  has  permitted 
&  bill  for  an  account  agrainst  himself 
and  his  partner  to  be  taken  as  con- 
fessed against  him  cannot  question  hia 
liability  to  account  by  exception  to  a 
master  s  report,  which,  pursuing  the 
order  of  reference,  holds  him  liable 
to  account.  Miller  v.  Howard,  26  N. 
J.  Eq.  16«. 

13.  Peeler  v.  Latbrop,  48  Fed.  7S0, 
I  CCA  9t ;  Runyan  v.  Russell,  3  Waah. 
m.  29  P  34S. 

la.  Alpan^  V.  Wood.  45  N.  J.  Eq. 
m,  16  A  671.  « 

14.  Cuttinff  V.  Carter,  4  Hen.  A  H. 
(14  Va.)  47^ 

[a]  triMr*  defcBAaat  nba&lts  to  a 
decree  to  account  proof  in  reference  to 
matters  of  the  account  la  not  necev- 
sary  In  tbe  flrst  Instance.  Dosler  v. 
Sprouse,  54  N.  C.  1S2. 

15.  U.  S. — Columbian  Equlinnent 
Co.  V.  Mercantile  Trust,  etc.,  Co.,  IIS 
Fed.  23,  61  CCA  82. 

ni.— Adams  V.  Oaubert,  69  HI.  586. 

Md. — Neale  v.  Hagthrop.  2  Bland  661. 

Miss. — ^Hunt  V.  Oorden,  62  Miss.  194 ; 
UcLoskey  v.  Gordon,  26 'Miss.  260. 

N.  J.— Gardner  v.  Ralabeck,  81  If. 
J.  B(l,  23. 

N.  T.— Klrkwood  v.  Smith,  82  App. 
Dlv.  411,  81  NYS  891  taff  178  N.  T. 
S82.  70  NE  IIOIJ  ;  Slee  v.  Bloom,  20 
Johns.  669. 

Va.— Beale  v.  Hall.  97  Va.  283,  24 
SB  S3 :  BiLltlmore  Steam  Packet  Co. 
V.  ■V.-imams,  94Va.  422.  26  SB  841 : 
Lee  County  Justices  v.  FuUteraon,  21 
Gratt.   (62  Va.)  182. 

W.  Va. — Ammons  v.  South  Penn  Oil 
Co..  47  W.  Va.  610.  86  SE  1004 ;  Llvey 
V  Wlnton,  30  W.  Va.  654,  4  SB  461 ; 
Tllden  v.  Maslln,  B  W.  Va.  877. 

Eng.— Bliss  V.  Smith,  84  Beav.  608, 
55  Reprint  782. 

But  see  Ha«ar  v.  Whltmore,  82  Me. 
Hi.  19  A  444  (where  a  bill  against  a 
truftee  jtnytng  an  account  was  re- 
tained In  order  to  effect  an  account- 


ins  between  the  parties,  including  mat- 
ters subsequent  to  the  flllng  of  the 
bill,  notwithstanding  plaintiff  failed  to 
establish  the  allegations  of  his  bill)  ; 
McNeill  V.  Cahlll,  2  Bllgh  229,  4  Re- 
print  311  (holding  that  In  a  proper 
case  plaintiff  is  entitled  to  such  a 
decree  as  a  matter  of  course). 

In  Planters'  Bank  v.  Stockman, 
Freem.  (Miss.)  502,  608,  the  court 
said  :  "In  order  to  lay  the  foundation 
for  an  Interlocutory  decree  to  account, 
the  facts  in  relation  to  the  account 
must  not  only  be  put  in  Issue,  but 
there  must  be  some  evidence  to  show 
that  the  facts  are  probable  and  the 
equity  proper.  The  court  will  not 
make  a  reference  upon  the  mere  spec- 
ulation that  parties  may  adduce  tes- 
timony before  tbe  master.  It  Is  an 
established  rule  of  practice  that  testi- 
mony in  chief  should  always  be  taken 
before  the  reference  Is  made."  * 

16.  .  Hayes  v.  Brlerley,  Z  C.  ft  U  163. 

IT.  Allen  v.  Allen,  167  III.  A.  362 ; 
IM*iggs  V.  Merely,  2  Ptnp.  (Wis.)  408. 
But  in  Adams  v.  Gaubert.  S9  III.  636, 
It  was  held  that  on  a  bill  to  have  a 
certain  purchase  declared  a  Joint  one, 
and  for  a  share  of  the  profits  realized 
by  defendant,  the  bin  showing  some 
other  partnership  denllngs.  It  was  not 
error  to  dlpmlps  the  bill  on  flnriing  the 
question  of  the  purchaBe  for  joint 
benefit  against  complainant.  Instead  of 
retaining  It  for  an  account,  where  the 

§ roofs  taken  failed  to  show  anything 
ue  complainant. 

18.  Farrlngrton  v.  Harrison,  44  N. 
J.  Eq.  232,  16  A  8,  10  A  106.  . 

19.  Ross  V.  Stevens.  46  N.  J.  Eq. 
231,  19  A  622,  13  A  225.  11  A  114. 

20.  Moore  v.  Relnhardt,  132  App. 
Div.  707,  117  NTS  634. 

SI.    Marvin  v.  Brooks,  94  N.  T.  71. 

aa.  Fox  V.  HaU,  164  Cal.  237.  128 
P  749  ;  Thatcher  v.  Hayes,  54  Mich. 
184,  19  NW  946;  Wltiel'B  Est,  10  Pa. 
Dist.  462. 

23.  Pullman  Palace  Car  Co.  v. 
Central  Transp.  Co.,  34  Fed.  367  ;  Dav- 
enport v,  Schutt,  46  Iowa  610. 

[a]  Xowerar,  where  a  contract  for 
royalty  on  ore  provides  that  the^  amount 
Is  to  be  determined  by  railroad  shipping 
receipts,  the  burden  Is  on  defendants, 
seeking  to  discredit  such  receipts  on 
an  accountinic  to  Justify  deductions 
clalnwd.   Sharp  v.  Behr.  186  Fed.  7S6. 


84.  Allen  T.  Woinisocket  Ca,  11  R. 
I.  288. 

85.  '  Seatnans  v.  Burt,  11  K.  I.  320. 

86.  111.— Ligare  v.  Peacock,  109  ni. 
94 :  Conlln  v.  Carter,  93  111.  538  ;  Wll- 
coxon  v,  Wllcoxon,  111  111.  A.  90. 

N.  J. — Standlsh  v.  Babcock,  48  N. 
J.  Eq.  886,  22  A  734  ;  Hudson  v.  Tren- 
ton Locomotive,  etc.,  Mfg.  Co.,  16  N. 
J.  Eq.'  475.  \ 

N.  Y. — Rose  V.  Durant,  44  App. 
Div.  381,  61  NTS  16. 

N.  C.--Chalk  v.  Trader's  Nat  Bank, 
87  N.  C.  200;  Barrett  v.  Henry,  86 
N.  C.  321 :  Atlantic,  etc.,  R.  Co.  v. 
Morrison,  82  N.  C.  141;  Halrston  v. 
Halrston,  56  N.  C  -128;  Dozier  v. 
Sprouse,  54  N.  C.  162. 

Eng. — Leake  v.  Cordeaux,  4  "WKly. 
Rep.  806. 

87.  Cal.— Mobs  v.  Odell,  134  Cal. 
464,  66  P  681. 

III. — Ligare  v.  Peacock,  109  111.  94. 

N.  J.— BradBhaw  v.  Clark,  31  N.  J. 
Eq.  39 ;  Hudson  v.  Trenton  LocomO' 
tive.  etc,  Mfg.  Co.,  16' N.  J,  Eq:  476; 
Campbell  v.  Zabrlskle,  8  N.  J.  Eq.  788. 

N.  T.— Hausling  v.  Rhebifrank,  103 
App.  IMv.  617,  98  NTS  121. 

Pa. — Porter  v.  English,  1  Phlla.  86. 

Eng. — ^Walker  Woodward,  I  Ztuss. 
107,  46  EngCh  87,  88  Reprint  48;  Law 
V.  Hunter,  1  Ross.  100,  46  EngCh  94, 
38  Reprint  39. 

[a]  KowsTW,  snoli  erUMioe  may 
be  admlsslbl*  under  special  circum- 
stances to  show  the  duty  to  account. 
Tomlin  v.  Tomlln,  1  Hare  236,  23 
EngCh  236,  66  Reprint  1019. 

38.  Kahn  v.  Central  Smelting  Co.. 
102  U.  S.  641,  26  L.  ed.  266  (holding 
that  a  finding  by  the  court  that  there 
was  no  such  cotenancy  between  the 
parties  In  the  mine  in  controversy  as 
to  entitle  plaintiff  to  an  accounting 
Is  a  mere  legal  Inference,  and  not  a 
sufBcient  Anding  of  fact  upon  which 
to  base  a  uecree). 

89.  [a]  Voxm  of  deoTM  to  BOoonat 
see  Hindmarsh  v.  Southgate,  3  Russ. 
324.  3  EngCh  324,  38  Reprint  697. 

30.  Del  Qenovese  v.  Del  Oenoveae, 
149  App.  Dlv.  266.  188  NTS  766. 

31.  111.— HoUahan  v.  Sowers.  Ill 
111.  A.  263. 

Md.— Wilhelm  v.  Caylor,  82  Md.  161. 
N.  T. — Hathaway  v.  Russell,  7  Abb 
NCas  188  [afr  46  N.  T.  Super.  103]. 
Pa.— Collyer  v.  CoUt^.  9t  Pa, 
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partienlar  amount  claimed,  bat  only  to  a  decree  di- 
reeting  the  aeconnt  to  be  taken.  The  decree  to 
account  eannot  require  an  accountiog  of  a  different 
4^araeter  from  that  sought  by  the  bill,''  and  where 
one  is  a  party,  not  as  an  accountant  but  only  for 
the  purpose  of  participating  in  the'  distribution,  the 
decree  should  not  order  him  to  account."  Where  a 
contingent  liability  has  been  decreed  against  a  party 
he  may  be  oompelled  to  account  with  a  view  to  such 
liability  upon  the  happening  of  the  contingency .'^  A 
decree  pro  confesao  will  not  be  vacated  to  permit 
defenduit  to  file  an  answer  where  it  is  made  clear  to 
the  court  that  defendant  is  under  a  duty  to  ac- 
count.'" While  the  decree  to  account  is  regarded  as 
interlocutory  merely  and  not  final,"  It  necessarily 
disposes  of  any  defense  in  bar  of  the  accounting;'' 
and  where  the  decree  determines  the  basis  for  the 
accounting,  and  defendant  files  a  motion  to  amend 
it,  which  is  overruled,  the  decree  then  becomes  final 
as  to  the  qjuestion  adjudicated  therein.'^ 

131]  K.  Taking  the  Account— 1.  Refennce. 
While  the  usual  practice  in  taking  the  aeconnt  is  to 
refer  the  matter  to  a  master  in  chancery,  referee,  or 


similar  officer,*"  yet  the  court  may  itself  take  the 
account  without  a  reference/^  So,  in  a  case  ad- 
mitting of  such  a  course,  the  court  may  order  the 
rendition  of  an  account  ir^hen  a  reference  may  be 
saved  thereby.*'  Except  in  simple  cases,  however,  it 
is  said  to  be  .bad  practice,  although  not  error,  for  the 
chancellor  to  take  tbe  account  himself,*'  and  for 
its  own  protection  the  court  will  ordinarily  see  that 
the  matter  is  properly  referred.**  The  practice  in 
regard  to  obtaining  a  reference  in  an  action  for  an 
accounting,  and  the  proceedings  before  the  referee, 
are  fully  discussed  in  another  article.*" 

132]  2.  Period  of  Accounting.**  Time  from 
wUch  account  taken.  Where  the  statute  of  limita- 
tions applies  to  an  action  for  an  accounting  the 
account  will  not  be  taken  from  a  time  antedating  the 
beginning  of  tiae  statutory  ^eriod.^ 

Time  to  whidi  aeconnt  taken.  In  saits  for  an 
accounting,  all  the  matters  of  account  up  to  the  time 
of  the  final  decree  or  time  of  stating  the  account 
are  to  be  included,  and  not  merely  those  which  arose 
prior  to  the  filing  of  the  bill.^  Whether  an  account- 
ing under  a  sales  agent's  contract  should  be  taken 


Eng. — Turner  v.  Cpmey,  B  Beav. 
616,  49  Beprlnt  677. 

[a]  Wbar*  tli«  m31mg».tionm  of  ths 
eonplalnt  ara  this  issue  must 
be  flrst  detennioed  and  an  interlocu- 
tory Judgment  entered.  Del  Genoveee 
V.  Del  Genovese,  149  App.  Div.  266, 
1S3  NTS  766. 

[b]  rallnx*  to  ffdlow  tUa  praotloo 
la  not  necessarily  error.  Fox  v.  Hall, 
164  Cal.  287,  128  P.  749  ;  HoUahan  v. 
Sowers,  111  111.  A.  263 ;  Smith  v. 
Smith.  116  App.  Dlv.  165.  101  NTS 
621. 

[c]  A  uotloii  for  u  aoeonnt  ia 
IrragiUaT;  it  should  be  for  a  decree ; 
and  if  the  court  cannot  enter  a  de- 
cree without  an  account,  K  will  then 
order  the  account.  Hampton  v.  Pot- 
lard,  4  Hen.  &  M.  {14  Va.)  451. 

as.  U.  S. — Pendleton  v.  Evans,  19 
F.  Caa.  No.  10,&21,  4  Wash.  C.  C.  891. 

Kan. — Ross  v.  Noble,  6  Kan.  A. 
861,  61  P  ?92. 

MISB. — Freeman  v.  I>edbetter,  4S 
MiBS.  16S:  BeidUe  Mclnto^  41 
Mlm.  616. 

N.  T.— Silllman  v.  Smltli..  7S  App. 
Div.  621.  76  NYS  «6 ;  Porter  t.  Lent, 
11  N.  Y.  Super.  671. 

Va. — Flndlay  v.  Sheffey,  1  Rand. 
(22  ViL>  73. 

33.  Felder  v.  Wall,  26  Miss.  695 
(holding  that  on  a  bill  against  a  rep- 
reaentative  of  a  decedent  to  have  an 
accounting  of  a  'copartnership  between 
complainant  and  decedent,  the  decree 
should  order  an  account  between  the 
partners  In  the  firm  business,  and  not 
of  the  amount  due  plalntlft). 

[a]  Aotton  fov  ttoomaOag  mnA  on 
aooovnt  ■t«t«d.-~In  California,  under  a 
complaint  seeking  to  recover  against 
a  partner  on  an  account  stated,  and 
also  an  accounting  of  other  partnership 
transactions,  it  was  held  that  if  the 
court  should  be  of  opinion  that  there 
was  no  account  stated  it  should  order 
an  account  to  be  taken  de  novo  of  all 
the  partnership  dealings.  Coffee  v. 
Williams,  103  Cal.  550,  37  P  604. 

34.  Tucker  v.  Cocke,  82  Miss.  184. 

35.  South  Carolina  State  Bank  v. 
Rose,  21  S.  C,  Eq.  90. 

36.  TuU  V.  Brooke,  24  Pa.  Super. 
426. 

37.  See  Infra  I  140. 

[a]    Moop*  au  •iTwit  of  Asotm^ 

A  provision  of  a  decree.  In  an  action 
for  au  acoountlns.  directing  the  pay- 
ment of  thirty  thousand  dollars  to 
defendants  "Mariner  and  Underwotid 
upon  the  conflrmatlon  ot  said  sale  and 
execution  and  delivery  by  them  of  a 
release  and  satisfaction  at  the  same," 
while  esUbllflhing  their  title  to  the 
money,  did  not  require  that  It  should 
be  paid  to  them  Immediately ;  and 
hence  a  subsequent  decree  directing 


that  .thirty  thousand  dollars  of  the 
proceeds  of  tbe  sale  should  be  paid 
Into  court,  where  it  should  remain  un- 
til an  accounting  was  had,  was 
proper.  Mariner  v.  Ingraham,  256 
111.  108,  99  NE  351  [aff  165  111.  A. 
200],  Where  the  scope  and  ambit  of 
an  account  are  finally  determined  by 
an  order  of  the  court,  entries  relating 
to  matters  outside  the  order  must  be 
disallowed.  Bennicourt  v.  Le  (>endre, 
[1900]  A.  C.  173. 

38.  McRae  v.  David,  28  S.  C.  Eq. 
876   (statute  of  limitations). 

39.  Payson  t.  Ross,  77  111.  A.  635. 

40.  Fox  V.  Hall,  164  Cal.  287,  128 
P.  749.  See  References  [84  Cyc  770 
et  seql. 

41.  V.  8.— Wheeler  v.  Billings,  72 
Fed.  801,  18  CCA  578:  Jewett  v. 
CunsKd,  13  T..  Cas.  Ho.  7,810.  S 
Woodb.  ft  H.  ili. 

Ala. — Chambers  t.  Wiigfat,  62  Ala. 
444. 

Ark. — Brjwi  v.  Morgan,  85  Ark. 
118. 

Cal.— Fox  V.  Hall,  164  CaL  287.  128 
P  749 ;  Emery  v.  Mason.  76  Cal.  222, 
16  P  894;  Hidden  v.  Jordan.  28  Cal. 
301. 

Ky. — Shipp  V.  Jameson,  Lltt.  Sel. 
Cas  190 

Ue; — Olover  v.  Jones,  95  Me.  303, 
49  A  1104. 

Mass. — McCarthy  v.  Gordon,  211 
Mass.  116,  97  NE  88;  Pierce  v.  Thomp- 
son, 6  Pick,  193 ;  Pomeroy  v.  Winshlp, 
12  Mass.  614,  7  AmD  91. 

Or.— Davis  V.  Hofer,  88  Or.  160.  68 
P  66. 

Fa.— BaUey  v.  Westcott,   6  Phlla. 

526. 

Tenn. — Oray  v.  State,  96  Tenn.  S17. 
82  SW  201 :  Mcl«an  v.  State,  8  Helsk. 

■22. 

Wash. — Neis  v.  Farquharson,  9 
Wash,  508,  87  P  697. 

W.  Va.— Darby  v.  Gilligan,  48  W. 
Va.  755,  28  SE  787. 

[a]  It  la  otharwia*  In  Illinois. 
Mosler  v.  Norton.  83  111.  619 ;  Moss  v. 
McCall.  75  111.  190;  Rlner  v.  Touslee. 
62  III.  266 ;  Crowley  v.  McCambridge, 
154  111.  A.  135 ;  Thomas  v.  Piper,  66 
111,  A.  599.  See  however  Montanye 
V.  Hatch,  34  111.  394. 

48.  Fox  V.  Hall,  164  Cal.  287,  128 
P  749 ;  Ledoux  v.  Murray,  14  La. 
Ann.  618 ;  Ross  v.  Stevens,  46  N.  J. 
Bq.  281,  18  A  226,  11  A  114  (where, 
upon  determining  that  complainant 
was  entitled  to  one  half  of  the  profit 
made  by  defendant  on  a  particular 
transaction,  the  court  deferred  the 
order  of  reference,  but  directed  In  the 
decree  that  defendant  should  deliver  to 
complainant's  solicitor  within  a  fixed 
time  an  itemized  account  showing  the 
gross  profits  realised  and  also  the  de- 


ductions'  which  defendant  might  claim 
should  be  made  in  order  to  show  the 
net  profit,  and  that  complainant  should 
within  a  fixed  time  notify  defendant's 
solicitor  whether  he  was  satisfied  with 
the  account,  and,  if  not,  to  state  the 
particulars  of  his  objections,  and  that 
thereupon  "telther  party  might  within 
a  fixed  time  apply  to  the  court  for 
direction  as  to  how  the  objections  to 
the  account  should  be  tried  and  de- 
termined). Contra  Sllllman  v.  Smith, 
72  App.  Dlv.  621,  76  NTS  66. 

[a].  TiSM  to  file  aoooiwb— Where 
an  order  to  file  the  account  has  been 
made,  and  a  judgment  by  default  been 
taken  on  the  petition  for  want  of  an 
answer,  the  refusal  or  defendant  to 
comply  with  ~  the  order,  although  a 
ground  for  his  arrest  and  punishment 
for  contempt,  will  not  deprive  him  of 
the  right  to  file  his  account  at  any 
time  before  the  judgment  by  default 
Is  made  final.  Iisdouz  v.  Murray,  14 
La.  Ann.  618. 

43.   Bryan  v.  Uoigiui,  85  Ark.  118. 

4^  Weary  v.  Andrews,  58  III.  A. 
880  (holding  that  a  solicitor  cannot 
throw  upon  the  court  the  clerical  and 
accountant  labor  of  going  through  ac- 
counts by  a  reference  to  a  master  to 
take  and  report  the  testimony  alone; 
and  that  the  objection  to  such  a  course 
is  one  which  a  court  will  of  its  own 
motion  interpose  for  its  protection 
from  unnecessary  labor  sought  to  be 
Imposed  upon  tt). 

[a]  Ooanad  wlU  not  1>e  permitted 
by  sttpulatloii  to  imposa  upon  the 
court  the  labor  of  taking'  the  accotmt 
Mosler  v.  Norton,  83  III.  619;  Rfner  v. 
Touslee,  62  111.  866 ;  Thonus  v.  Piper. 
66  IIL  A.  699. 

45.   See  References  [84         770  et 

Petloa  for  wUOb  aeeoutlBr 
will  be  allowed  f  (Of  xvnta  uiA  profits 

see  supra  f  76. 

47.  Hamilton  Brass  Mfg.  Co.  v. 
Barr  Cash,  etc..  Carrier  Co.,  38  Can. 
S.  C.  216.  27  CanLTOccNotea  224 
[rev  6  OntWR  643]. 

4S.  U.  S. — Robinson  v.  Alabama, 
etc^  Mfg.  Co.,  89  Fed.  218  ;  Couscher 
V.  Tulam,  6  F.  Cas.  No.  8.287,  4  Wash. 
C.  C.  442. 

Alaska. — Cascaden  v.  Dunbar,  8 
Alaska  671. 

Cal.— Murdock  (Sarke,  88  Cal. 
384.  28  P  60L 

Conn. — ^Woodbrldge  v.  Pratt,  etc.,  Co., 
69  Conn.  804,  87  A  688. 

Oa. — ^Frlcker  v.  Amerlcus  Mfg.,  etc., 
Co.,  124  Oa.  185,  62  SB  66. 

Hawaii. — ^Hawaiian  Commercial,  etc.. 
Co.  V.  Walkapu  Sugar  Co.,  9  Hawaii 
887. 

III.— Rhodes  v.  Ashurat,  71  HI-  A 
248  [aft  178  HL  861.  63  NBt  118]. 
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down  to  the  time  of  the  termination  of  the  contract 
by  notice,  or  further  down  to  the  time  of  the 
master's  report,  has  been  held  to  rest  in  the  dis- 
cretion of  the  lower  court." 

133]  3.  Stay  Pendmg  Determination  of  Un- 
lianidated  Claim  at|  Law.  The  court  of  chancery 
cannot  take  cognizance  of  unliquidated  claims  for 
damages  in  an  accounting,  bat  will  permit  the 
parties  to  go  into  a  court  of  law  and  establish  their 
r^hts,  and  return  to  chancery  to  state  the  rrault 
in  the  account,  the  aoeonnting  being  suspended  in 
the  interim." 

[}  134]  4.  Evidence."  Questions  of  evidence  in 
the  taking  'of  the  account  are  governed  by  the 
general  rules  applicable  in  other  civil  suits.'" 

135]  L.  Final  Decree."— 1.  In  OeneraL  Until 
it  is  determined  that  defendant  should  account,  the 
cause  is  not  ripe  for  a  final  decree  and  even  where 
defendant  fails  to  answer,  the  proper  course  re- 
quires a  reference  to  state  the  aoeount  on  the  de- 
cree pro  confesBO,  fuid  a  final  decree  on  the  hear- 
ing of  the  decree  pro  confesso  on  the  proo&  and 
report,  and  a  decree  on  the  merits  in  ttie  first  in- 
stance, is  not  regular.'"'  But  a  final  decree  may  be 
altered  under  some  circumstances  without  stat- 
ing the  account  npon  determining  the  right  and 
the  amount  appearing;"  and  where  there  ill  a 
direct  admission  in  the  answer  of  a  specific  sum 
due  to  plaintiff,  and  the  .pleadings  do  not  admit 
of  further  contest  as  to  other  matters,  a  judg- 


ment for  the  amount  admitted,  it  seems,  is  proper." 
After  the  account  taken  on  the  reference  is  ap- 
proved by  the  court,  complainant  is  entitled  as  a 
matter  of  course  to  a  decree  for  pa'nnent,  and  such 
a  decree  will  be  passed  at  any  time.^  The  account- 
ing should  he  considered  as  furnishing  the  proper 
foundation  for  the  decree;"*  and  where,  after  a 
decree  for  an  account  and  that  defendant  pay  the 
amount  found  due,  an  order  for  an  execution  is 
entered  upon  the  report  of  the  at^counting,  the  decree 
and  order  will  be  taken  together  as  a  sufficient 
adjudication  that  the  amount  reported  is  due  com- 
plainant."" 

Decree  to  account  or  to  pay  a  snm  certain.  An, 

interlocutory  decree  requiring  defendant  to  render 
plaintiff  an  account  within  a  prescribed  time,  or, 
in  default  thereof,  to  pay  him  a  sum  cer|(ain,  does 
not  become  final  upon  defendant's  dying  in 'default 
within  that  period,  but  his  universal  legatee  may, 
after  the  expiration  bf  the  prescribed  time,  be  added 
as  a  party  add  proceed  in  the  suit.^'  A  plaintiff  who 
prays  that,  in  the  alternative  of  failure  by  de- 
fendant to  account,  he  be  condemned  to  pay  a  speci- 
fied sum,  is  entitled,  on  establishing  the  account- 
ability of  defendant,  to  a  judgment  accordingly.^ 

136]  2.  Nature  and  Scope  of  Relief  Granted. 
In  a  suit  in  equity  for  an  accounting,  the  coort  may 
render  a  personal  judgment  where  a  more  specific 
remedy  is  not  practicable,"*  and  in  a  proper  case 
the  eonrt  may  order  the  delivery  of  specific  property 


Me.— Hagar  v.  'Wbltmore,  S2  He. 
248.  19  A^44. 

X.  T.~Cro8ble  v.  I<eary,  19  N.  T. 
Super.  312;  Boyd  v.  Foot,  18  N.  T. 
Super.  110.  And  Me  Tyler  v.  IKniltB, 
35  Barb.  21 S. 

N.  a— McCaaklll  v.  McBryde,  S7  N. 
C.  62. 

Pa. — Nee!*8  App.,  3  Pennyp.  ««. 

Vt. — Moore  v.  Swanton  Tannine  Co., 
CO  vt.  469,  16  A  114. 

Eng. — Robinson  -  v.  Bland,  2  Burr. 
lOTT.  97  Reprint  71T. 

49.  Hamilton  Brass  Mfg.  Co.  v. 
Barr  Cash,  etc..  Carrier  Co.,  38  Can. 
S.  C.  216,  27  CanLTOccNotea  224  [rev 
G  OntWR  «43]. 

BO.  Knorr  v.  Lloyd,  (N.  J.  Ch.)  47 
A  S3 :  McCracken  v.  Hamed,  B9  N.  J. 
Bq.  190,  44  A  969;  Alpau^h  V.  Wood, 
45  N.  J.  Eq.  153,  16  A  676  ;  Trotter  v. 
Heckfcher,  40  N.  J.  Eq.  612,  4  A  88. 

51.  See  Evidence  [16  Cyc  821  et  seqj. 
Burden  of  proof  see  supra  |  129, 

52.  Qa. — Teasley  v.  Bradley,  110 
Ga.  497.  86  SB  782,  78  AmSR  113 
Iholdlng  that  a  paper  embracing  a  cal- 
culation made  by  one  other  than  de- 
fendant, and  with  the  makinff  of  which 
he  had  nothing  to  do,  Is  not  admls- 
Elble  against  him). 

III.— Pratt  V.  Qrlmes,  48  ni.  376 
fholdlng  that  the  defense  of  settlement 
must  be  established  as  defense  by  a 
preponderance  of  evidence). 

Towa, — Welland  v.  Ehlers,  107  Iowa 
186.  7?  NW  865  fholdlng  that  on  the 
is^ue  of  settlement  testimony  of  one 
party  Is  properly  admitted  that  the 
other  told  him  that  he  had  not  flgqred 
up  his  account,  and  did  not  know  how 
they  stood). 

Mich. — State  Univ.  t.  Rose,  45  Mich. 
284.  4  NW  738,  5  NW  874,  7  NW  876 
fholdlng  that  where  defendant  denies 
the  genuineness  of  part  of  the  vouch- 
ers produced  against  him,  but  does  not 
designate  those  which  are  spurious, 
althouiAi  he  has  opportunity  to  do  so, 
th^  muBt  mil  be  regarded  as  prima 
fade  valid.  In  the  absence  of  other 
evidence  that  they  are  not  so). 

Mo. — Allen  v.  Carter.  8  Mo,  X  S85 
'holding  that  in  a  proceeding  Involv- 
mn  accounts  with  one  who  has  since 
died,  testimony  as  to  his  reputation 
for  accuracy  is  Inadmissible). 

X.  T.— Dolan  v.  Mitchell,  89  App. 
Div.  Ml,  67  NTS  1&7  (hotdlnr  that 


the  Introduction  In  evidence  by  itlaln- 
tlfC  of  an  account  kept  by  d^endant. 
contalnlnff  a  certain  charge  against 
plaintiff  la  a  concession  of  the  cor- 
rectness of  such  charge)  :  Crosby  t. 
Watts.  49  HowPr  S64  [ajc  41  N.  T. 
Super.  208]. 

Pa. — Stltzer  v.  Fonder,  214  Pa.  117, 
63  A  421  (holding  that  on  an  account- 
ing of  proflts  under  a  certain  contract, 
books  opened  by  the  parties  for  keep- 
ing their  Joint  accounu  are  admissible 
In  evidence). 

Ont. — Court  v.  Holland,  4  Ont  688. 

[a]  Beports  of  expert  aoconutants. 
—Where  one  of  the  litigants  Is  rep- 
resented by  an  expert  in  preparation 
of  report  which  Is  to  constitute  the 
basis  of  Judgment,  the  other  litigant 
ought  to  be  similarly  represented. 
Central  Glass  Co.  v.  German  American 
Ins.  Co.,  180  La.  18,  67  8  638. 

58.  OeerM  for  balaao*  diM  de- 
fendant la  alMMBoa  of  eroM  Ull  see 
supra  f  90. 

64.  Peeler  v.  Lathrop,  48  Fed.  760. 
1  CCA  93 ;  State  v.  Denton.  229  Mo. 
187,  129  SW  709.  138  AmSR  417 : 
Reeder  v.  Trulllnger,  ISl  Pa.  2S7,  24 
A  1104.  See  also  Fox  T.  Hall,  184 
Cal.  287.  128  P  749. 

SB.  Pendleton  v.  Evans,  19  F.  Cas. 
No.  19.821,  4  Wash.  C.  C.  391 ;  Porter 
v,  Lent,  11  N.  T.  Super,  671  (where 
the  prayer  was  for  an  accounting  and 
Judgment  for  the  balance  ascertained )  ; 
Flndlay  v.  ShefTey.  1  Rdnd.  (22  Va.) 
73.  And  see  Chapman  v.  Eivans,  44 
Miss.  113. 

68.  Equitable  L.  Assur.  Soc.  v. 
Winn,  187  Ky.  641,  126  SW  163,  28 
LRANS  658  and  note  (where  defend- 
ant refuses  to  account)  ;  Calvlt  v. 
Markham,  4  Mlsa  343  (where  an 
agent  was  appointed  to  settle  accounts 
and  the  settlement  waa  sufficient  to 
establish  complainant's  right  to  sue 
for  the  sum  named,  and  It  was  held 
that  a  final  decree  could  be  entered 
without  taking  an  account  under  an 
Interlocutory  order)  ;  Standlsh  v.  Bab- 
cock,  48  N.  J.  Eq.  386,  22  A  734 
(holding  that  where  the  account  con- 
sists of  but  few  Items,  and  they  are 
all  fully  and  satisfactorily  proved  by 
the  evidence  submitted  on  the  prin- 
cipal question,  there  Is  no  reason  of 
cither  ittstlce  or  correct  practice  why 
the  coort  should  not  In  anch  a  case 


decide,  by  the  same  decree,  that  com- 
plainant Is  entitled  to  an  account  and 
also  the  amount  he  Is  entitled  to  re- 
cover) :  Alpaugh  V.  Wood,  46  N.  J. 
Eq.  163.  16  A  STC  (holding  that  where 
the  evidence  Is  fully  gone  >  Into  before 
final  decree  In  a  suit  for  an  account- 
ing under  a  contract  by  -which  plain- 
tiffs were  entitled,  in  addition  to  a 
stated  annual  sum,  to  a  percentage  of 
the  net,  proflta  of  the  business,  the 
latter  being  guaranteed  to  a  certain  ' 
amount,  from  which  evidence  it  ap- 
peared that  the  net  profits  were  not 
large  enough  to  give  complainants  any 
Interest  beyond  the  sum  guaranteed, 
the  court  will  decree  a  payment  to 
complainants  of  the  sum  so  guaran- 
teed). See  also  Neal  v.  Keel,'  4  T.  B. 
Mon.    (Ky.)  162. 

67.  McConnell  v.  Lincoln  First  Nat. 
Bank.  38  Nebr.  252,  66  NW  1013. 

68.  Lee  V.   Boteler,   12  GIU  A  J. 
(Md.)  323. 

69.  Bullock  V.  Governor,  2  Port. 
(Ala.)  484  ;  McGIIlvray  v.  Moser,  43 
Kan.  219,  28  F  96  (holding  that  where 

Eroperty  is  found  undisposed  of  In  the 
anda  of  defendant,  on  a  partnership 
accounting.  It,  Is  error  to  render  Judg- 
ment for  money  only  before  a  complete 
settlement  of  the  account  and  distri- 
bution) •  Farley  v.  Ward,  1  Tex.  646. 

[a]  SefeotiTS  report. — Where  the 
commissioner's  reiiort  showed  a  bal- 
ance due  complainant,  but  failed  to 
award  payment  thereof,  the  court 
should  make  k  decree  a^lnst  defend- 
ant  for  that  amount.  Perkins  v.  Wat- 
son, 92  Mlsa  452,  40  S  80. 

eo.   Ruckman  v.  Decker,  28  N.  T. 
Eq.  6. 

ei.  Glrard  t.  LetelUer,  21  Que. 
Super.  192  (so  holding,  although  the 
legatee  paid  the  costs  of  suit  before 
the  period  expired). 

80;  IScCallum  v.  Bangs,  87  Que. 
Super.  407  (holding,  accordingly,  that 
if  defendant,  examined  as  a  witness 
as  to  bis  accountability,  produces  an 
account  and  is  permitted  to  offer  ex- 

Slanattons  on  It,  the  court  will  not 
lereby  he  justified  In  reducing  the 
alternative  condemnation  prayed  for, 
to  the  balance  shown  in  the  account 
so  produced ;  such  power  vests  in  the 
court  only  after  a  regular  contestation 
of  an  account  filed). 

es.   Tltla  ln&  etc.  Co.  t.  Ingenwil, 
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as  well  as  money.**  The  decree  mast  be  consistent 
Mth  the  relief  sought  by  the  pleadings,"'  as  well 
as  with  the  case  made,  and  if  defendant  is  liable 
upon  a  contingency  only,  or  complainant  is  entitled 
to  have  bis  interest  declared,  an  unqualified  judgment 
for  a  specific  sum  of  money  is  improper."  Where 
defendant  is  called  on  to  account  in  a  proper  case, 
the  court,  having  obtained  jurisdiction  for  this  pur- 
pose, will  take  cognizance  of  the  whole  matter  in- 
volved,^ and  necessary  incidental  relief  will  be 
granted."  Where  the  bill  is  for  an  accounting  and 
settlement  of  accounts  between  all  parties  interested, 
as  in  the  case  of  part  owners*'  or  partners,'"  the 
.decree  should  settle  the  rights  of  all;'^  but  where 
the  bill  is  filed  by  one  of  several  persons  interested 
in  certain  profits,  and  the^several  defendants  unite 
in  resisting  complainant's  claim  without  professing 
any  inability  to  settle  among  themselves,  the  decree 
need  not  declare  the  share  of  each  of  the  defendants 
in  the  fund  involved."  If  tbe'real  parties  entitled 
to  the  fund  to  be  accounted  for  are  joined  as  de- 
fendants with  the  accounting  party,  the  court  may 
direct  the  cause  to  proceed  for  their  benefit  and 
make  a  final  decree  in  their  favor  for  the  fund;" 
and  a  party  who  does  not  join  in  the  bill,  and  who 
is  therefore  made  defendant,  but  whose  rights 
against  the  codefendant  are  the  same  as  those  of 
the  complainants,  will  be  decreed  a  proportionate 
part  of  the  amount  foand  to  be  due  upon  the  ac- 


counting." 

137]  3.  Decree  against  Defendants  Jointly.  In 

an  equitable  action  for  an  accounting,  where  the 
property  sought  to  be  recovered  is  held  separately 
by  two  defendants,  a  ju^;ment  against  the  two 
defendants  jointly  for  the  total  amount  retained 
by  them  is  erroneous,  but  the  court  should  ascertain 
the  separate  liability  of  each  defendant  and  award 
judgment  as  to  each  accordingly."* 

[$  138]  4.  Opening  Decree.  The  final  decree  on 
a  bill  for  a  general  accounting  will  not  be  opened 
to  allow  plaintiff  to  charge  defendant  with  additional 
items,  unless  it  be  shown  that  be  bad  no  knowledge 
of  such  items  at  the  time  the  decree  'tfas  rendered 
and  that  such  knowledge  could  not  have  been  ac- 
quired by  ordinary  diligence.'"  And  a  motion,  on 
the  foot  of  the  decree,  for  additional  relief  not 
within  the  scope  or  tenor  of  the  decree  will  be 
denied." 

139]  H.  Appeal — 1.  In  General  Appeals  in 
actions  for  an  accounting  are  governed  by  the  rules 
applicable  to  other  actions  of  an  equitable  nature.'* 
Thus  the  court  will  not  closely  scrutinize  a  volumi- 
nbus  account  to  detect  arithmetical  mistakes,  when 
appellant  fails  to  point  out  mistakes."  So  a  de- 
cree will  not  be  reversed  for  an  improper  charge 
contained  therein  if  it  appears  that  the  amount 
found  against  appellant  would  be  increased  upon 
a  proper  s^tlement  i"*  bnt  if  correct  except  for 


158  Cal.  474,  111  P  3«0.  And  seo 
Fechteler  v.  Palm,  188  Fed.  462,  66 
CCA  336 ;  Passyunk  Bldg.  AssoCb 
App.,  88  Pa.  441. 

64.  Braman  v.  Foss,  304  Haaa. 
404,  90  NE  E63. 

65.  Cal-— Black  v.  Merrill,  66  Cal. 
90,  3  P  118. 

Fta.— Kliw  v.  BeU,  64  Fla.  668,  45 
8  488 

Kan.— Ross  T.  Noble,  «  Kan.  A.  861, 
61  P  702. 

Mich. — McLean  v.  McLean,  109 
Mich.  268,  67  NW  118. 

Mo.— Dye  v.  Bowllnf,  83  Mo.  A. 
687. 

Pa. — ^Pasaynnk  Bld&  Assoc's  App., 
88  Pa.  441. 

And  Bee  supra  f  109. 

68.  Stark  v.  Pierce  City  Real  Est. 
Co.,  97  Mo.  449,  10  SW  877  (a  suit 
for  an  accoantlns  of  profits  of  land  In 
which  plalntirt  owned  an  undivided  In- 
terest, In  which  it  was  held  that  plain- 
tiff was  not  entitled  to  a  Judgment  for 
money  to  the  amount  or  hia  Interest 
where  the  purchasje  money  was  repre- 
sented by  notes  taken  In  good  faith 
and  comidalnant  claimed  the  benefit  of 
the  sale^  but  that  the  Judgment  should 
determine  his  Interest  In  the  notes  and 
direct  Its  payment  when  collected). 

[a]  rroTUkm  for  fstu*  share. — 
Where  the  share  of  a  widow  In  funds 
arisinar  from  the  rental  of  a  mine  un- 
der a  lease  made  by  the  guardian  of 
her  children  Is  declared,  the  decree 
may  provide  for  the  product  mined 
during  the  continuance'  of  the  lease. 
Keel's  App.,  8  Pennyp.  <Pa.)  66. 

67.  McMullen  Lumber  Co.  v. 
Strother,  136  Fed.  295.  306.  69  CCA 
433  [clt  Cycl  ;  Rathbone  V,  Warren,  10 
Johns.  (N.  T.)  687. 

68.  Laet)er  v.  Langhor  46  Md,  477  ; 
Cavia  V.  Grove.  26  N.  Y.  Super.  134. 

ra]  laoldental  relief. — Where  com- 
plainant sued  for  an  accounting  of  the 
proceeds  received  for  sales  of  the  rlKht 
to  use  a  system  devised  by  plaintiff 
and  defendant,  and  failed  to  eRtebllsh 
his  right  to  Interest  In  the  system,  he 
was  nevertheless  entitled  to  recover 
the  reasonable  value  of  his  services. 
Casey  v.  May,  311  Mass.  34S>  97  NE 
918. 

69.  Little  V.  Merrill.  62  Me.  828. 
TO.    American  Bondlne  Co.  v.  State, 

120  Md.  306,  87  A  922;  arove  v. 
Fresh,  9  GIU  ft  J.  (Hd.)  2S0. 


n.   See  supra  |  91. 

78.    Patterson  v.  Ware,  10  Ala.  444. 

73.  Trapnall  v.  Byrd,  22  Ark.  10 
(which  was  a  suit  by  a  debtor  against 
an  attorney  for  an  account  of  collec- 
tions made  upon  several  claims  which 
the  debtor  bad  placed  In  the  attorney's 
hands  to  be  appropriated  to  Judgments 
In  favor  of  several  Judgment  creditors, 
the  latter  belnff  made  .defendants). 

74.  McKee  v.  Uall.  1  Tenn.  Ch.  A- 
689. 

75.  Elsentraut  v.  Cornelius,  134 
Wis.  632,  IIB  NW  142.  126  ASR  1027. 
To  same  effect  Fam-ell  v.  Great  West- 
em  Tel.  Co..  161  111.  623.  44  NE  891 
(Baker,  J.,  dissenting). 

78.  Qunn  v.  Byrom,  197  Qa.  147, 
32  SE  833. 

[a]  Zllnstratlon.— The  complaint  in 
an  action  to  opm  an  accounting  be- 
tween plaintiff  and  defendant,  stock- 
brokers, for  fraud,  failing  to  allege 
that  at  the  time  of  the  accounting- 
plaintiff  was  not  In  possession  of  all 
the  facts  now  known  to  him,  states 
no  cause  of  action.  Pflzer  v.  wasser- 
mann,  77  Misc.  641,  138  NTS  666. 

[b]  QaelMo  praotloa^A  defend- 
ant who  falls  to  file  the  account  or- 
dered by  a  judgment,  and  upon  whose 
failure  plaintiff  flies  an  account  under 
the  provisions  of  Code  Proo.  art  668, 
cannot  compel  plaintiff  to  furnish  the 
very  details  he  had  In  his  possession 
and  which  plaintiff  had  been  endeavor- 
ing to  obtain,  but  he  may  contest  the 
account  and  supplement  it  with  such 
details  as  he  deems  should  go  before 
the  court,  and  If  he  falls  to  do  so  he 
Is  precluded  from  later  attacking  the 
account  as  irregular,  after  It  has  been 
approved  by  a  judgment  of  the  court. 
Frank  v.  Forman,-  41  Que.  Super.  611, 
13  Que.  Pr.  293,  2  DomLR  8. 

[c]  Bat  wher*  an  action  Involving 
mutual  accounts,  an  entire  counter- 
claim, supported  In  part  by  uncon- 
troverted  evidence.  Is  disallowed,  and 
plalntlfTs  account  Is  allowed  fot-  prac- 
tically the  full  amount,  notwithstanding 
a  substantial  credit  Indorsed  nn  It, 
the  court  should  state  and  settle  the 
accounts  after  hearing  any  additional 
evidence.  Brooks  v.  Brooks,  88  Kan. 
944.  122  P  889. 

77.  Texas  v.  Chiles,  10  Wall.  (U. 
S.)j27.  19  L.  ed.  971. 

78.  See  Appeal  and  Error  [3  Cyc 
4T4  et  aeQ]. 


[a]  Soopa  of  r«Tleir«— (1)  Where 
plaintiff  does  not  appeal  from  a  de- 
cree holding  him  liable  for  a  certain 
share  of  the  expense  of  keeping  part- 
nership property,  such  decree  will  be 
a  basis  for  the  accounting  on  an  ap- 
peal by  defendant  Welden  v,  Conlev, 
(Iowa)  76  NW  726.  (2)  But  where 
a  charge  complained  of  by  appellant 
Is  struck  out,  credits  which  are  so  con- 
nected with  the  charge  as  to  require 
adjustment  with  it  must  likewise  be 
considered,  although  they  are  not  made 
the  subject  of  direct  appeal.  Laurel 
Springs  Land  Co.  v.  Fou^eray,  67  N. 
J.  Eq.  318,  41  A  694.  "The  flndlngs 
of  the  Master  upon  an  account  in  g. 
sustained  by  the  trial  court,  on  con- 
flicting evidence,  will  not  be  disturbed 
on  appeal  unless  clear  mistake  or 
fraud  Is  shown."  House  v.  Linn,  179 
III.  A.  114,  116.  And  see  WllUanu  v. 
Llndblom.  163  111.  846,  46  NE  846  latf 
60  III.  A.  4«6I. 

[b]  Frsnuq^tloaav— Wher^  the  or- 
der of  reference  Is  not  In  the  record. 
It  Is  (to  be  presumed  that  it  was  In  ac- 
cordance with  the  pleadinsn  and 
prayer.  Llnder  v.  Whitehead,  185  Ga. 
115,  116,  63  SB  688. 

[c]  "Bsmanfli  (I )  Where  there 
was  no  prayer  for  a  settlement  of  the 
accounts  between  the  parties  In  any 
pleading  prior  to  the  reply,  a  settlement 
was  not  properly  sought  by  the  plead- 
ings :  and,  although  it  was  attempted 
by  the  proof,  yet  as  there  was  no  ref- 
erence to  a  commissioner,  the  settle- 
ment made  by  the  chancellor  will  not 
be  reviewed,  but  the  case  will  be  re- 
m^ded,  in  order  thajt  the  parties  may 
replead,  and  that  there  may  be  a  set- 
tlement by  a  commissioner.  Wade  v. 
Myers.  60  SW  483,  22  KyL  1312.  (21 
Where  the  reference  to  a  master  for 
an  accounting,  the  Investigation  made 
by  the  master,  his  report,  and  the  con- 
firmation thereof,  all  occurred  on  the 
same  day,  and  apparently  within  two 
hours,  while  the  dealings  included  In 
the  accounting  covered  a  period  of 
more  than  six  years,  the  case  will  be 
remanded  for  a  proper  investigation. 
DIggs  V.  Ingeaoll,  82  Miss.  493,  S4  S 
226. 

79.  Miller  v.  Rich,  147  111.  A.  66  : 
Caldwell  v.  Klnkead,  1  B.  Mon.  fKy.) 
328  ;  Myers  v.  Myers,  8  S.  C.  Eq.  23. 
See  also  Pierce  v.  Daniels,  26  Vt.  624. 

80.  Caldwell,  v.  lOnkead.  1  B,  Mon. 
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items  certain  and  ascertainable  it  will  be  affirmed 
with  modification  as  to  such  particular  items."^  As 
in  other  eases  objections  to  the  account  not  raised 
in  the  court  below  will  not  be  considered  on  appeal;"' 
and  aeeountings  will  not  be  disturbed  tlx  bannless 


error. 


140]  2.  AppoalaldUtsr  of  Decree.  Fob  the 
pnrpose  of  appMl  deerees  in  which  an  accounting 
is  directed  are  as  a  general  role  deemed  interlocu^ 
tory."  The  rule  is  not  affected  by  the  faet  that  the 
decree  grants  other  relief,  such  as  an  injunetion,'* 


or  the  payment  of  moneys  or  property  into  court  for 
preservation,^  or  the  setting  aside  of  conveyaneea" 
In  some  jurisdictions  the  decree  is  regurded  as  inter* 
locutory,  even  where  it  settles  the  principles  upon 
which  the  account  should  be  taken  and  the  equities 
of  the  case;^  but  in  other  jurisdictions  the  rule 
prevails  that  where  the  decree  settles  all  the  equities 
between  the  parties  and  directs  an  account  to  be 
stated  in  accordance  therewith,  it  is  final  and  ap- 
pealable.*' A  decree  may  be  deemed  final  for  the 
purpose  of  appeal,  although  part  of  the  IhU  is  le- 


(Ky.)  228;  Handly.v.  Snodgrass,  9 
Leigh  (3e  Va.)  484.  . 

81.  Spatdfnk  V.  Mason,  161  U.  S. 
375.  16  set  692,  40  L.  ed.  788. 

82.  Waldrop  T.  Carnes,  62  Ala. 
ST4:  'Wllllanuon  v.  Downs,  34  Miss. 
492  :  Brewer  v.  Haatie,  8  Call  (7  Va.) 
22.  8«e  however  Rlnesold  v.  Rln^- 
irald,  1  Harr.  ft  O.  (Md.)  11,  18  AmD 
250. 

83.  Uosa  V.  OdelL  1S4  Cal.  464,  66 
P  &81 ;  Jackson  v.  Puset  Sound  Lum- 
ber Co.,  128  CaL  97.  8B  P  788.  62  P 
t38 ;  Tttmer  v.  Uorrla,  27  Miss.  728. 

[a]  Bsron  om  feoth  MMb— (1> 
Thus  an  accounting  will  not  be  dis- 
turbed because  of  erroneous  allow- 
ances against  appellant,  where  errors 
ot  equal  magnitude  are  discovered  In 
his  favor.  Robertson  v.  Qlbb,  28  Mich, 
163 ;  Handly  v.  Snodgrass,  9  Leigh 
iSS  ViL)  484.  (2)  And,  although 
some  of  the  details  of  an  account  taken 
tn  a  chancery  court  be  erroneous  on 
both  sides,  yet  if  the  result  do  justice 
the  court  will  not  reverse  the  decree 
for  the  sake  of  attaining  the  same  end 
by  a  somewhat  different  process.  Mc- 
Ali^ter  V.  Olmstead,  1  Humphr. 
(Tenn.)  210. 

84.  Vf.  S.— In  re  Potts.  160  W.  S. 
263,  17  set  620.  41  L.  ed.  994  ;  Spald- 
ing V.  Mason,  161  U.  S.  875,  16  SCt 
S92,  40  L.  ed.  738 ;  McGourkey  v.  To- 
ledo, etc.,  R.  Co.,  146  U.  S.  636,  13 
SCt  170,  36  L.  ed.  1079 ;  Winters  v. 
Ethell.  132  U.  S.  207,  10  SCt  66,  33 
L.  ed.  339 ;  Keystone  Manganese,  etc.. 
Co.  V.  Martin,  132  U.  S.  91.  10  SCt 
S!,  33  L.  ed.  275  ;  Parsons  v.  Robin- 
iior.  122  V.  S.  112,  7  SCt  1153,  30 
U  ed.  1122;  Dalnese  v.  Kendall,  119 
V.  S.  63,  7  SCt  66.  30  L.  ed.  305: 
Grant  v.  Phoenix  Mot.  L.  Ina.  Co.,  106 
U.  S.  429,  1  SCt  414,  27  L.  ed.  237  ; 
Merriman  v.  Chicago,  etc.,  R.  Co..  64 
Fed.  535.  IX  CCA  276.  See  also  Brush 
E3ectrtc  Co.  V.  Western  Electric  Co.. 
76  Fed.  761,  22  CCA  643. 

Ala. — ^Richardson  v.  Peagler,  111 
Ala.  478,  20  8  484 :  Vice  v.  UtUeJohn, 
109  Ala.  294,  19  S  886 ;  Thompson  t. 
Maddux,  106  Ala.  826,  16  8  886 ;  Jack- 
son County  v.  anllatt,  84  Ala.  248,  8 
S  906;  Walker  v.  Crawford,  70  Ala. 
S«7. 

Ark. — Cohn  v.  Huffinas,  62  Ark. 
436,  12  SW  1071 ;  Davie  v.  Davie,  62 
Ark.  224,  12  SW  668.  20  AmSR  170 
and  note:  Johnson  v.  Clark,  4  Ark. 

!35. 

Cal.— DuCC  V.  Duff,  71  Cal.  618,  12  P 
STO;  Hinds  v.  Qage,  66  CaL  486;  Gray 
T.  Palmer,  9  Cal.  616. 

Ga. — Brunswick,  eta,  R.  Co.  v. 
State,  48  Oa.  416. 

Ill._McParland  v.  Larkin,  21  NE 
SS5;  Hunter  v.  Hunter,  100  HI.  619; 
Lee  V.  Tanaway.  62  111.  A.  23  ;  C.  &  C. 
Electric  Motor  Co.  v.  Lewis,  47  111. 
A.  576  ;  Anderson  v.  Lundburg,  41  III. 
A.  248  ;  Conant  v.  Riseborough.  80  III. 
A.  498  [an  139  III.  383,  28  NB  789]  ; 
Williamson  v.  Borschenlus,  26  III.  A.  66. 

Kan. — Savage  v.  Challlas,  4  Kan. 
J19. 

Ky. — Dengler  v.  Dengler.  1  SW  646, 
I  KyL  344  :  Vinson  v.  Freexe,  1  SW 
478,  8  KyL  850;  Farmers'  Bank  v. 
Rankin,  8  KyL  630 ;  Bollnger  v.  Han- 
Kn.  6  KyL  186. 

La. — Junek  v.  Hezeau,  12  X«.  Ann. 
218. 

Md. — Owlngs  v.  Worthington,  4  Md. 
»0;  aasrett  v.  Crawford,  12  Olll  ft 
J.  275:  Hatton  v.  We^s,  10  OIU  ft 
J.  877;  Roberts  v.  SaUrtnirr,  8  GUI 


&  J.  426 ;  Hungertord  V.  Boruen,  3 
Gill  ft  J.  133:  Soowden  v.  Dorsey,  6 
Harr.  ft  J.  114. 

Mtch.~KlngBbury  v.  Kingsbury,  20 
Mich.  212;  Bnos  v.  Sutherland,  9 
Mich.  148 ;  Caawell  v.  Comstock,  6 
Mich.  391. 

Minn. — Bond  v.  Welcome,  61  Hlnn. 
43,  63  NW  8. 

Miss.— Ames  v.  Wllllama,  TS  Miss. 
772,  19  3  673;  Prewett  v.  Crump.  23 
Miss.  674. 

Mo. — Delckhart  v.  Bntgws,  46  Mo. 
132  -I 

N.  T.— Walker  v.  Spenoer.  86  N.  T. 
162;  Garezynskl  t.  RusBell,  76  Hun 
612,  27  NYS  461 :  McMahon  v.  Allen. 
27  Barb.  886;  Kane  v.  WhitUck.  8 
Wend.  219 ;  Jaquee  v.  Methodist  Bpia- 
copal  Church,  17  Johns.  648,  8  AmD 
44?  ;  Johnson  v.  Bvovtt,  9  Paige  686. 
See  also  Cosgrift  V.  Dewey.  89  Hun  4, 
34  NYS  999. 

N.  C— Wllllama  v.  Walker.  107  N. 
C.  334,  12  SE  43 ;  Blackwell  v.  Mc- 
Calne,  105  N.  C.  460,  11  SB  360;  State 
Univ.  V.  Btate  Nat.  Bank,  92  N.  C.  651. 

Oh. — Evans  V.  Dunn,  26  Oh.  439  ; 
Kelley  v.  Stanbery,  13  Oh.  408. 

Pa.~ OfTerle  v.  Reynolds  Lumber 
Co.,  170  Pa.  29.  32  A  640;  In  re 
Palethorp,  160  Pa.  316.  26  A  6S9 ; 
Keller  v.  Swart*.  137  Pa.  65,  20  A 
627  ;  Eckfeldt'e  App.,  13  Pa.  171 ; 
Beltler  v.  Zelgler,  i  Penr.  &  W.  185 ; 
Cooper  v.  Vanfleet,  2  WklyNC  241. 

S.  C. — ^Devereux  v.  McCrady,  49  S. 
C.  423,  27  SE  467;  Belcher  v.  Conner, 
1  S.  C.  88. 

Tenn. — Terrell  v.  Ingersoll,  10  Lea 
77 ;  In  re  Johnson,  9  Lea  625 ;  Porter 
v.  Burton.  10  Helsk.  584  ;  Meek  v. 
Mathls,  1  Helsk,  534 ;  Delap  T.  Hunter, 
1  Sneed  101 ;  Barryhlll  v.  McKee,  3 
Yerg.  157. 

Va, — Penn  v.  Chesapeake,  etc.,  R. 
Co.,  23  SE  3 ;  Bowyer  v.  Lewis,  I 
Hen.  ft  M.  (11  Va.)  653. 

W.  Va. — Kanawha  Lodge  No.  25  v. 
Swann.  37  W.  Va.  176,  16  SE  462. 

[a]  TaiMj',  a. .  J.,  in  Perkins  v. 
Foumlquet,  6  How.  (U.  S.)  206,  208, 
12  L.  ed.  406,  aald:  "This  clearly  Is 
not  a  final  decree  In  any  respect  It 
is  the  cotnmon  and  ordinary,  inter- 
locutory order  or  decree  passed  by 
courts  of  chancery  In  cases  of  this 
kind,  and  la  absolutely  necessary  to 
prepare  the  case  for  a  final  hearing- 
and  flnal  decree,  wherever  the  com- 
plainant Is  entitled  to  a  partition  of 
property  or  an  account.  For  the  prin- 
ciples upon  which  an  account  Is  to  be 
stated  by  the  master,  or  a  partition 
made,  cannot  be  prescribed  by  the 
court  until  it  first  determines  the 
rights  of  the  parties  by  an  Interlocu- 
tory order  or  decree ;  and  the  case 
cannot  proceed  to  final  hearing  wlttt- 
out  it.  And  the  appellant  Is  nqt  In- 
jured by  denying  him  an  appeal  in 
this  stage  of  the  proceedings.  Be- 
cause these  Interlocutory  orders  and 
decrees  renAiln  under  the  control  of 
the  Circuit  Court,  and  subject  to  their 
revision,  until  the  master's  report 
comes  In  and  Is  Anally  acted  upon  by 
the  court,  and  the  whole  of  the  mat- 
ters In  controversy  between  the  par- 
ties disposed  of  by  a  flnal  decree. 
And,  upon  an  appeal  from  that  decree, 
every  matter  In  dispute  will  be  open 
to  the  parties  in  thla  court,  and  may 
all  be  heard .  and  decided  at  the  aame 
time." 

[b]  A  daoxM  viilan  MmtOaam 
ttat  a  partHvaUp  aBtetod  betwem 


the  parties,  that  one  partner  is  enti- 
tled to  recover  from  the  other  a  share 
in  the  proflts  of  the  partnership  busi- 
ness, that  defendant  partner  account 
to  plaintiff  partner,  and  that  the  case 
be  referred  to  a  master  to  state  the 
account  upon  proofs.  Is  not  final  and 
appealable.  Latta  v,  Kllboum,  160  U. 
8.  524,  14  SCt  201,  87  L.  ed.  1168. 

[c]  A  daoTM  MtUaff  aald*  tha  re- 
port of  a  oomml— lonar  or  refere* 
appointed  to  state  an  account  Is  .not 
final  and  appealable.  Johnston  v. 
Dqpkln^6  Cal.  88. 

Cd}  Stattttaa^d)  ]bi  Pennsylvania 
the  statutes  expressly  provide  for  ap- 
peals from  decrees  to  account,  when 
the  liability  to  account  ts  in  Issue. 
Rich  V.  Black.  181  Pa.  290,  87  A  401 
(holding  that  where  an  appeal  is  taken 
from  a  decree  to  account,  where  the 
liability  to  account  Is  In  Issue,  ques- 
tions relating  to  such  liability  will  be 
considered  as  having  been  In  Issue 
and  win  not  be  again  considered  on 
an  appeal  from  the  flnal  decree  fol- 
lowing the  accounting).  See  how- 
ever Beatty  v.  Safe  Deposit,  etc.,  Co.. 
226  Pa.  430,  75  A  692.  (2>  In  New 
York,  under  the  code  provision  that 
an  appeal  may  be  taken  from  as  in- 
terlocutory judgment  rendered  at  a 
special  term,  etc.,  of  course  an  appeal 
may  be  taken  from  an  Interlocutory 
decree  to  account.  King  v.  Barnes, 
107  N.  Y.  648,  13  NE  942;  Well  v. 
Levy,  80  Hun  S8S,  30  NYS  127;  Pro- 
duce Bank  v.  Morton,  40  N.  Y.  Super. 
328. 

85.  American  Constr.  Co.  v.  Jack- 
sonville, etc.,  K.  Co.,  146  U.  8.  372, 
13  SCt  768,  37  L.  ed.  486 ;  McQourkey 
V,  Toledo,  etc.,  R.  ,Co.,  146  U.  S.  636, 
13  SCt  170,  86  L.  ed.  1079  ;  Keystone 
Manganese,  etc.,  Co.  v.  Martin,  132 
U.  S.  91,  10  SCt  32,  33  L.  ed.  276; 
Humiston  v.  Stalnthorp,  2  Wall.  (U. 
S.)  106,  17  L.  ed.  906:  Barnard  v. 
Gibson,  7  How.  (U.  S.)  660.  12  U  ed. 
857  ;  Potter  v.  Mack,  19  F.  Cas.  No. 
11,331,  3  Fish.  Pat.  Cas;  Randall  v. 
Hardy,  107  Ala,  476.  19  S  971. 

88.  PulUam  V,  Christian,  6  How. 
(U.  S.)  209,  12  L.  ed.  409  ;  Forgay  t. 
Conrad,  6  How.  (U.  S.)  301,  12  Xb 
ed.  404. 

ST.  PulUam  v.  Christian.  6  How. 
(U.  S.)  209,  12  L.  ed.  409! 

88.  Craj^ead  v.  Wilson,  18  How. 
(U.  S.)  199,  16  L.  ed.  832;  Pittsburgh, 
etc.,  R.  Co,  V.  Baltimore,  etc,  R  Co., 
61  Fed.  766,  10  CCA  20 ;  Humphrey 
V.  Foster,  18  Oratt.  (64  Va.)  653. 

89.  Hunt  V.  Stockton  Lumber  Co., 
113  Ala.  387,  21  8  454;  Oarry  v. 
Jenkins,  109  Ala.  471,  20  S  8 ;  Ex  p. 
Elyton  Land  Co.,  104  Ala.  88,  15  S 
939  ;  Adams  v,  Sayre,  76  Ala.  609 ; 
May  V.  Green.  76  Ala.  162;  Cochran 
V.  Miller,  74  Ala.  50 ;  Hastle  v.  Aiken, 
67  Ala.  318 ;  Ex  p.  Creaswell,  60  Ala. 
378 ;  Smith  v.  Coleman,  59  Ala.  260 ; 
Jones  V.  Wilson,  54  Ala.  50 ;  Garner 
V.  Prewltt,  32  Ala.  13;  King  v.  King, 
28  Ala.  315  ;  Ex  p.  King.  27  Ala.  387 ; 
Analey  v.  Robinson,  16  Ala.  793  ;  Mc- 
Kinley  v.  Irvine.  13  Ala.  681 ;  McLane 
v.  Spence,  11  Ala.  172 ;  McCartney  v. 
Calhoun.  11  Ala.  110;  Mobile  Bank  v. 
Hall,  6  Ala.  141,  41  AmD  41 ;  Ken- 
nedy V.  Kennedy,  2  Ala.  671 ;  Weather- 
ford  v.  James,  2  Ala.  170 ;  Garrard 
V.  Webb,  4  Part  78:  Hake  v.  Coach, 
106  Mich.  426.  63  NW  806 ;  Perrin 
V.  Lepper.  72  Mich.  464,  40  NW  869. 

In  Bradford  v.  Bradley,  37  Ala.  468. 
466,  tba  court  8ald:^..^n  the  case  ot 
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^,    .    ...uains  »  pie*  in 
■'  '"^  „1  *  dp(Mfa)able." 

I,.  4svva»t  w  iiieidental 

«,>|HHil  iVwtn  the  whole 

^    ;    tf((BiT»l  rules  applied  in 
vf  wun*  •PP'y  in  suits  for 
^  --jt  twtrdiDK  of  costs  as  a 
t    ^  •f/ond  discretion  of  the 
,  ul  party  U  prima  facie 

*  ia<t  that  plaintiff  seenres 
.  '*  1  -*  fiwt  neeeasarily  entitle 
»  ,  - ,  s«rtia  are  puily  anc- 
-  -  -»:iae  to  allow  costs  to 
..^  between  thwn."  So 
«j:idt  sbonld  impose 
■  tiae  eooit  may  make 


an  eqnitable  disposition  of  them,  between  the  parties 
or  oat  of  the  fund;^  but  where  complainant  is  en- 
titled to  a  decree  to  account'  over  defendant 's  re- 
fusal, or  the  conduct  of  the  latter  has  made  the 
suit  neeeasaty,  the  former  will  be  entitled  to  eosts.^ 
Conversely,  where  complainant  fails  to  establish  bii 
right  to  an  account,  the  bill  will  be  dismissed  with 
costs;'  but  where  the  demand  to  account  was  tooi 
broad  the  partial  relief  to  which  plaintiff  may  be 
entitled  will  not  subject  defendant  to  costs.'  The 
fact  that  a  fidnciaVy  who  is  in  default  as  to  the 
rendition  of  accoufits  offers  to  pay  a  gross  suid 
as  the  balance  owing  from  him  will  not  prevent 
bim  from  being  charged  with  the  costs  of  an  Btj 
counting.*  Where  there  are  several  defendants  whoi 
interpose  separate  defenses  and  are  all  nnsnceessfal.| 
tbe  court  may  apportion  the  emts  between  tfaem;*! 
bat  where  there  is  a  6ommon  defense,  the  costs  are 
to  be  paid  by  defendants  generally.*  ' 


IV.  ACTION  ON  AOOOUNT 


Tie  gatenl  ranedy  at  |  common  law  for  the  recovery  of  money  due  on  ac-j 
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C4  Vd.  338.  1  A  561 :  Ferrin  v.  Lepper, 
Tl  Mtch.  46*.  40  NW  859;  Smith  v. 
Wftlkcr.  57  Mich.  456.  22  NW  267,  24 
XW  830.  2«  NW  783 ;  Demouth  v. 
Klock.  28  Mich.  1«2  :  Ayer  v.  Termatt, 
S  Ulnn.  9S:  Arnold  v.  Sinclair,  11 
Mont.  S6fi,'29  F  340.  28  AraSR  489; 
Wrisbt  v.  Hlller,  3  Barb.  Cli.  (N.  7.) 
US. 

•1.  Ro^er  V.  Wright,  118  N.  C. 
153.  24  SB  746 ;  Clements  v.  Rogers, 
95  X.  C.  248.  J  ' 

M.  Jenks  V.  LAngdon,  21  Oh.  St.  362. 
[a]    Aa  to  dMaUfi  of  aoooniit1iig'>— 
Where  an  accounting:  Is  ordered  as 
IncMental  to  the  main  decree  entered, 
that  part  which  6e&le  with  the  de- 
tails of  the  account  Is  Interlocutory 
In  Us  nature,  and  an  appeal  cannot 
be  taken  merely  to  correct  errors  In 
such  rpatters.     Humphrey  T.  Foster, 
13  Oratt.   (54  Va.)  66S. 
as.    See  Costs  [11  Cyc  1]. 
•4.    Ga. — Pricker  v.  Amerlcus  Mf^., 
etc..  Co.,  1S4  Ga.  16S,  52  SE  65. 

Kan. — McGIIlvray  v,  Moser,  43  Kan. 
SI  9,  23  P  9$. 

•  Kv.— Riley  v.  Riley.  14  KyL  895. 

Oh. — Armstrong  v.  McAlpln,  18  Oh. 
St,  184. 

Pa. — Oyser's  App.,  62  Pa.  73,  1 
AniR  3S2. 

Vt.-  Mead  T.  Owen,  81  Vt.  132,  74 

.\  1058. 

Wis. — Knapp  V.  Kdwards;'  67  Wis. 
191.  15  NW  140:  Oilman  v.  Vaushan. 
44  Wis,  646. 

Kiir— Holimte  v.  Shutt,  28  Ch.  D.  111. 

S*-*  also  T-ubert  v.  Chauvlteau,  3  Cal. 
4.^S.  6S  .\mn  41B:  Wall  v.  Covington, 
7S  N.  O.  150. 

tS.  IVrklns  V.  Watson.  92  Miss. 
452.  46  S  80:  May  v.  BiRgenden.  24 
S07.  53  Reprint  337;  Rider  v. 
Jtayley.  «  VIn.  Abr.  832,  pi.  32. 

ae.  Shirley  v.  Ooodnough,  16  Or. 
642.  16  1'  8.1:  put  V.  Page.  1  Bro. 
\:  O.  S50.  1  Reprint  376  :  Colbum  v. 
Slntm*,  2  Har«  64S.  24  EngCh  648,  67 
Itvprlnt  224. 

In  Mav  v.  Rli?t;enden.  24  Beav.  207, 
314;  53  Ifcprint  337.  the  court  said: 
"It  Is  Kvnoralty  true  that  If  a  suit 
U  iDfdIuiotI  for  an  account  between 
t\v\i  i-i-rsonii,  one  allejrlntt  that  noth- 
InK  I:*  <l»<^  from  him.  and  a  balance 
III  found  to  Itf  due  from  him,  that 
)ici-Miii  wtll  hav^  to  pay  the  costs  of 
tdo  sutt  and  of  the  account  But  the 
i"«?n'  « oulil  bo  wholly  varied.  If  the 
(■Mfo  wi-rp  that  one  party  admitted  a 
Khon  fum  to  be  due  from  him.  and 
Hir  otht>r  had  cl«tm*Ki  a  much  larger 
iiim.  and  tin*  suit  had  proceeded  only 
for  th«i  pHriHi-!T>  of  ascertalnlnc  whether 
■ui'h  I'uniivtiod  balance  were  really  due 
iM-  not.  In  this  ca.-ie,  the  costs  would 
•<<«peiitl  t)iH>n  the  substantial  result ; 
that  lo.  If  th«>  balance  claimed,  or  a 
NiihMtanilKl  i»ari  of  It  were  shewn  to 
h*         i\w  claimant  would  obtain  the 


costs  of  the  BUlt ;  If  no  part  of  It 
were  due,  his  would  have  to  pay  them : 
and  If  only  a  small  portion  of  It 
were  due, ,  the  Court  would  probably 
give  no  costs  on  either  side.  But 
in  all  these  cases,  the  Court  endeavor! 
to  see  what  were  the  substantial  que^ 
tlons  and  causes  of  litigation  between 
the_partlea" 

STTDralte  v.  Smyth,  HcClelL  *  T. 
SSO ;  Tanner  v.  Heard.  23  Beav.  655. 
68  Reprint  219,  18  EBC  468. 

9B.  Elmerson  v.  Wood,  7  Kyi.  364; 
Krehl  v.  Park,  I,.  R.  10  Ch.  334. 

[a|  Oorreoi  aooonnt  in  aaswer^ 
Where  a  fiduciary  on  application  re- 
fuses to  account,  but  in  his  answer 
to  a  bill  for  an  accounting  correctly 
states  his  account,  and  plalntllT  nnt. 
withstanding  takes  a  decree  for  an 
account,  the  court  will  as  a  general 
rule  only  give  plaintiff  the  costs  up 
to  the  decree,  and  will  give  to  de- 
fendant the  coat  of  the  subsequent  pro- 
ceedings. Anonymous,  4  Madd.  273,  Si 
Reprint  706. 

99.  Armstrong  v.  McAIpln,  18  Oh. 
St  184  (holding  that  where  the  fu^J 
is  sufficient  to  pay  only  prior  ]Wrts 
and  a  part  of  the  costs,  the  pany 
agalnst  whom  the  Issues  upon  whlc'n 
the  costs  arose  were  decided  may  be 
taxed)  ;  Shirley  v.  Goodnough.  15  Or. 
642.  16  P  871  (holding  that  where 
It  appears  that  all  the  parties  acted 
in  good  faith  and  the  suit  involves  a 
settlement  of  accounts  and  a  dfspos^j- 
tlon  of  property  in  which  all  the 
parties  are  Interested,  the  costs  nill 
be  ordered  to  be  paid  out  of  the  fund 
In  court  before  distribution)  ;  Gyger's 
App.,  62  Pa.  73,  1  AmR  382;  Neels 
App.,  3  Pennyp.  (Pa.)  66. 

1.  Alpaugh  V.  Wood,  46  N.  J.  Eq. 
153,  16  A  676;  Rutty  v.  Person,  SJ 
N.  T.  Super.  329  (holding  that  where 
plaintiff  seeka  to  have  opened  and  re- 
adjusted partnership  accounts,  and  an 
accounting  as  to  all  business  trans- 
actions from  the  commencement  of  tbe 
partnership  to  its  close,  and  falls  to 
have  the  account  opened,  but  is  en- 
titled to  an  accounting  from  the  dale 
of  the  account  stated,  he  is  entitle) 
to  costs)  ;  Shearman  v.  Morrison,  H> 
Pa.  386.  24  A  S18 :  Knapp  v.  Edwards 
57  Wis.  191,  16  NW  140. 

a.    Bliss  v.  Smith,  84  Beav.  50S,  5S 
Reprint  732. 

3.  Chew  v.  Corkery,  (N.  J.)  10  A 
437  (where  a  creditor  refused  to  sur- 
render two  bonds  held  by  him  on 
demand  of  the  debtor,  and  upon  ao 
accounting  It  was  found  that  ibe 
debtor  was  entitled  to  the  surrender 
of  only  one  of  the  bonds). 

4.  Collyer  v.  Dudley,  Turn.  4  B- 
421,  12  EngCh  421.  37  Reprint  1163- 

6.    Wolley  v.  Brownhill,  18  Price  6(* 
8.   Esdalle  v.  Peacock,  Johns.  £l«i 
70  Reprint  4^2.^ 
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ounts  is  the  action  of  aMumpsit  or  debt;'  but  in 
Dost  jurisdictions  statutory  provisions  exist  which 
folar.^  the  common-law  remedy.* 

143]  B.  Proper  Hatten  of  Accoimt— 1.  In 
prdixuury  Language.  In  ordinary  language  the  word 
'account"  is  applied  to  almost  every  kind  p£  con- 
tract which  consists  of  several  items." 

144:]  2.  In  Particnlar  Connectionf — a.  In  Gen- 
eral. Hut  this  is  an  inartificial  view,  and  what  are 
and.  are  not  proper  subjects  of  aci^uat  must  be 
determined  with  a  due  regard  to  the  partieolar  eon- 
Bectibn  in  which  the  question  arises.  In  general 
terms  the  matter  is  presented  in  two  aspects:  [1] 
Upon  the  admissibility  of  particular  evidence,  as 
book  entries,  to  prove  matters  ordinarily  the  subject 
o£  snch  entries;  and  [2]  upon  the  remedy,  &k  well 
as  upon  the  manner  of  establishing  a  eanse  of  action 
in  a  suit  on  an  account. 

[$  145]  b.  As  to  Evidence.  As  just  stated,  the 
first  aspect  refers  to  the  admissibility  of,  and  man- 
ner of  proving,  books  of  entry/^  and  under  it  the 
account  contemplated  is  such  a  one  as  is  kept  in  the 
ordinary  course  of  business,  where  the  goods  are 
sold  and  delivered — a  registry  of  sale  and  delivery 
actually  made  of  the  things  therein  contained  at 
the  time  of  their  being  so  entered,"  as  under  a 
statute  requiring  a  counter  affidavit  or  affidavit  of 
defense  tq  prevent  a  judgment  upon  an  account 
without  farther  proof  than  the  book  entries  or 
copy,'"  or  a  statute  making  the  aeeountB  or  etfpies 
of  items  of  plaintiff's  demand  prima  facie  evidence 


of  the  cause  of  action  when  not  denied  under  oath,*' 
or  a  statute  under  which  the  account  may  be  proved 
by  plaintiff own  oath." 

146]  c.  As  to  Kemedy.  In  regard  to  the 
remedy,*"  matters  of  account  usually  include  personal 
property  sold  and  delivered,  services  performed, 
materials  found  and  provided,  and  the  use  of 
propertjjr  hired  and  returned,*'  or  those  matters 
which  are  usually  the  subject  of  a  count  in  indebi- 
tatus assiunpsit.**  Thus  under  a  count  on  an  ao- 
eonnt  annexed  plaintiff  may  recover  the  price  of 
goods  bargained  and  sold,  title  to  which  has  passed 
to  the  purchaser,*"  the  price  of  goods  sold  and  de- 
livered,^*' the  value  of  work  done  and  materials 
furnished,'*  the  amount  of  a  deposit  which  the 
bank  refuses  to  deliver  to  the  depositor,'^  the  price 
of  board  and  lodging  furnished,^  and  money  paid 
at  request.^'  But  account  annexed  does  not  lie  for 
the  price  of  standing  grass  sold  but  not  delivered," 
or  for  the  price  of  standing  trees.*"  Rent  reserved 
in  a  written  lease  under  seal  cannot  be  declared  for 
in  an  account  annexed;  but  rent  agreed  to  be  paid 
under  a  parol  demise,  whether  written  or  oral,  as  it 
was  formerly  recoverable  under  a  general  connt 
for  use  and  occupation,  can  be  recovered  under  this 
eoant.^'  The  items  for  which  recovery  may  be  had 
under  the  statutes  providing  for  actions  on  accounts 
are  such  as  usually  form  the  subjeets  of  book 
chains."* 

147]  8.  Items  Proper  by  Agreement.  Where 
by  agreement  of  the  parties  items  have  become  the 


7-  X>ininKham  v.  Skein,  7  F.  Caa. 
No.  3.912a,  Hempst.  181;  BUsa  Code 
PI.  S  298.  See  generally  ABsumpalt, 
Action  of  [4  Cyc  317]  ;  Debt,  Actltm 
of  [13   Cyc  4021. 

8.    See  Infra  1 

Barkley  v.  RenBselaer,  etc.,  R. 
Co.,  27  Hon  (N.  T.)  El6.   See  supra 

'  lb.    See  cases  Infra  this  note. 
Moo*  of  prenrlBC  ■eeeoat  see  In^ 

1  186  et  seq.  ^        .  ^  , 

MmaaOr  oa  aMon&t  see  Infra  9  164. 
[a]  To  mnatnrto,  while  matters 
may  not  be  the  proDer  subject  of 
book  account  ao  that  they  may  be 
proved  by  book  entries,  they  may  be 
the  subject  of  an  action  on  an  account 
under  provlelons  regulating  the  man- 
ner of  pleading.  ThUB,  -while  a  charge 
for  rent  cannot  be  supported  by  the 
books  and  oath  pf  the  party,  as 
charges  in  an  account  annexed  gen- 
erally may  be,  because  abundant  other 
testimony  of  use  and  occupation  must 
exist,  it  does  not  follow  that  the 
charge  is  Improper  In  an  account  an- 
nexed, but  the  subject  matter,  although 
not  technically  the  subject  of  book 
account,  may  be  included  In  an  ac- 
count annexed,  and  the  declaration 
may  be  as  good  as  if  the  matter  were 
set  out  therein.  Hilton  v.  Buriey,  2 
N  IT  193 

11.  '  See'Evidence  [17  Cyc  365]. 

12.  Del. — Ward  v.  Powell,  3  Del. 
879  ;  Rowland  v.  Burton.  2  Del.  288. 

Iowa, — Lyman  v,  Bechtel,  55  Iowa 
4!7.  7  NW  «78. 

Mass. — Prince  v.  Smith,  4  Mass.  465. 

N  J. — Danser  v.  Boyle,  16  N,  J.  L. 
!95;  Swing  V.  Sparks,  7  N.  J.  L.  71; 
Wilson  V.  Wilson,  6  N.  J.  L.  114. 

N.  T.— Merrill  v,  Ithaca,  etc.,  R  Co., 
1«  Wend.  B««.  SO  AmD  130. 

Pa. — Shoemaker  v.  Keltog.  11  Pa.  310. 

IS.  McLaughlin  v.  Weer,  15  Del. 
2i7,  40  A  1122;  Sloan  v.  Grlmshaw, 
9  Del.  3M;  Fenn  v.  Early.  113  Pa. 
iU,  6  A  68;  Wall  v.  Dovey,  GO  Pa. 
112;  Rldgway  v.  Bell,  1  Phflt  (Pa^) 
117:  KmidK  v.  Haedrlck,  2  WklyNC 
(Pa.)  328.    See  infra  i  192  et  ■ea.^_ 

14.  Talbotton  R.  Ca  v.  Olbson,  106 
Ga.  229,  22  SK  IBl :  Thornton  v.  Ab- 
bott. 97  OA.  646,  2S  SB  MS :  Eaton 
V.  Peavy.  7S  Iowa  740,  32  NW  42S; 


Bowen  v.  South  Bldgr.,  127  Mass.  274 ; 
Hilton  V.  Hurley,  2  N.  H.  198.  See 
infra  |  192  et  seq. 

15.  French  v.  Brandon,  1  Bead 
(Tenn.)  47.    See  infra  |  191. 

16.  See  infra  |  164. 

17.  See  supra 1.  And  see  cases 
supra  note  12  et  seq. 

18.  Lovejoy  v.  Wilson,  15  F.  Cas. 
No.  8,BB1,  1  Cranch  C.  C.  102 ;  Curran 
V.  Curran,  40  Ind.  478 ;  Elm  City  Club 
v.  Howes,  92  Me.  211,  48  A  392  (bold- 
ins  that  In  practice  the  account  an- 
nexed Is  a  substitute  for  the  common 
money  counts) :  Cape  Enizabeth  v. 
Lombard,  70  Me.  298:  Chapman  v. 
Rich,  63  Me.  688  (which  was  assump- 
sit on  an  account  annexed  for  board 
of  defendant's  minor  child,  where  it 
appeared  that  defendant's  daughter: 
a  minor,  went  to  live  with  plaintllC, 
under  a  verbal  agreement  to  remain 
until  of  age,  for  her  board,  clothing, 
and.  schooling,  but  left  before  the  ex- 
piration of  that  time,  and  it  was  held 
that  as  defendant  had  broken  the  con- 
tract she  could  not  keep  the  considera- 
tion  which  had  been  received  under 
it,  and  that  plaintiff  could  treat  the 
contract  as  a  nullity  and  recover  the 
value  of  -what  had  been  expended  in 
pursuance  of  It). 

[a1  TU*  Is  BO  "by  «tatut«  in  Mass- 
achusetts. Quln  V.  Bay  State  Distil- 
ling Co..  171  Mass.  283.  50  NE  637 ; 
Lovell  V.  Earle,  127  Mass.  546  ;  Lowe 
V.  Pimental,  115  Mass.  44  ;  Raymond 
V,  Eidrldge,  111  Mass.  390;  Morse  v. 
Shermftn,  106  Mass.  480. 

[b]  Money  had  and  received  dls- 
tlng^shed  see  Gray  v.  Farmer,  65  Me. 
487  (holding  that  where  the  evidence 
does  not  show  any  sale  by  plain tlfT 
to  defendant,  nor  any  fact  from  which 
the  law  will  raise  an  implied  promise 
on  the  part  of  defendant  to  pay  for 
the  property  in  question,  there  is  noth- 
ing on  which  a  count  in  Indebitatus 
assumpsit  on  an  account  annexed  can 
stand,  distinguishing  this  action  from 
a  count  for  money  had  and  received, 
because  the  latter  may  be  sustained 
without  an  express  promise  and  even 
against  defendant's  denial  of  liability, 
whenever  it  appears  that  he  has  re- 
ceived money  which  In  equity  belonga 
to  plftlatUE).    So  in  Georgia  It  is  held 


that  an  action  on  an  open  account 
Is  not  proper  to  r^over  for  money 
bad  and  received,  the  court  saying  , 
that  it  is  by  no  means  an  easy  matter 
to  define  in  precise  and  accurate  terms 
what  constitutes  an  action  upon  "open 
account."  Thornton  v.  Abbott,  97  Oa. 
546,  25  SE  338. 

19.  Turner  v.  Langdon.  112  Mass. 
265 ;  Morse  v.  Sherman,  106  Mass. 
430;  Gordon  v.  Norrls,  49  N.  H.  S76. 

so.  Dudley  v:  Poland  Paper  Co.,  90 
Me.  257,  38  A  157  (whore  the  price 
la  '  payable  In  money)  ;  Warden  v, 
Marshall,  99  Maas.  l06 ;  Steams  v. 
Washburn,  7  Gray  (Mass.)  187. 

Bl.  Quin  V.  Bay  State  DlaUllIng  Co.. 
171  Uus.  288,  60  NE  <S7;  Lowe  v. 
Pimenli^llK  Masa  44:  Hall  v.  Wood, 
9  Gray  (Mass.)  80;  Morse  v.  Potter, 
4  Gray _( Masa)  262. 

[a]  nnd  vile«>— Under  an  ac- 
count annexed  recovery  may  I>e  had 
for  services  rendered  for  a  fixed  price 
per  day  and  for  materials  fum^hed 
for  their  reasonable  worth  or  value. 
Lowe  V.  Pimental.  116  Maaa.  44. 

as.  Brown  v.  Ablngton  Sav.  Bank, 
119  Mass.  69.  I 

83.  Raymond  v.  Eidrldge,  111  Masa 
390. 

S4.    Bowen  v.  South  Bldg.,  137  Mass. 
274. 

36.  Steams  v.  Waahburn,  7  Gray 
(Mass.)  187. 

ae.  Richardson  v.  Crooker,  7  Gray 
(Maaa.)  190. 

87.  Brown  v.  Magorty,  166  Mass. 
209.  30  NE  1021 ;  Bowen  v.  South 
Bldg.,  137  Masa.  274  ;  Hilton  V.  Buriey, 
2  N.  H.  193  (aemble). 

8B.  Homing  v.  Poyer,  18  Oh.  CIr. 
Ct  732,  6  Oh.  Clr.  Dec.  3J0 ;  McKemy 
V.  Goodall.  1  Oh.  Clr.  Ct.  23,  1  Oh. 
Cir.  Dec.  14 ;  Harbison  v.  Hawkins, 
81«  Pa.  142. 

[a1  Oharrw  for  woA  and  labor 
and  items  oi  maU  mma  of  money 
loaned  are  proper  subjects  of  an  ac- 
count Homing  V.  Poyer,  18  Oh.  Clr. 
Ct  732.  6  Oh.  Clr.  Dm.  STO:  Mc- 
Kemy V.  Goodall,  1  Oh.  Clr.  Ct.  2S. 
I  Oh.  Clr,  Dec.  14. 

[b]  wii.yn»y  of  proper  anA  *~- 
proper  Itemav— A  petition  on  s' 
count,  in  the  short  fonn  unde- 

Bt  I  6086,  Ifl  not  demnrraMe, 
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Bobject  matter  of  an  account  in  their  mutual  deal- 
mg8>  they  are  proper  matter  of  book  charge.** 

148 J  4.  Itous  Sonnding  in  Toxt.  It  is  not 
every'  claim  which  plaintiff  may  sue  iipon  as  an  ae- 
count.  It  must  be  founded  in  contract,  and  one 
cannot,  by  merely  tabulating  his  claim,  convert  an 
action  in  tort  into  an  action  on  an  account."" 

149]  6.  Itemii  Based  on  Special  Contract 
Upon  the  question  of  evidence,  special  contracts  are 
not  the  subject  matter  of  book  accounts  and  cannot 
be  proved  thereby;"  but,  following  the  rule  applying 
to  the  action  of  assumpsit  generally,  that  upon  the 
full  performance  of  a  special  contract,  so  that  the 
obligation  to  pay  money  is  all  that  remains,  a 
declaration  on  the  common  counts  is  sufficient,"  an 
action  upon  an  account  (or  an  open  account)  may 


be  maintained  if  plaintiff  has  fully  performed  bis 
part  of  the  contract,  and  nothing  remains  to  be 
dona  but  to  compute  the  items  thereunder**  and  to 
pay  the  money."  So  the  statutory  form  of  action 
on  account  may  be  used  for  goods  sold  and  delivered 
or  service  rendered,  whether  there  is  a  special 
agreement  or  not  to  pay  a  specified  sum  therefor." 
And  an  action  on  an  account  annexed  will  lie,  al- 
though the  goods  were  sold '  or  money  furnished 
under  a  special  contract,  if  it  has  been  fully  per- 
formed." In  somes  states,  however,  it  has  been  held 
that  under  the  statutory  provision  making  a  verified 
open  account  sufficient  prima  facie  evidence  of 
plaintiff's  claim,  the  term  "account"  does  not  apply 
to  isolated  transactions  founded  upon  special  eon- 
tract."    As  a  rule  relating  to  the  remedy,  where 


the  accbunt  attached  to  the  petition 
conslstfl  of  one  or  more  Itemii  on  each 
Biae  which  are  the  proper  subject  of 
a  book  account,  although  It  contains 
other  iteniB  which  are  not  ordinarily 
the  subject  of  such  an  account.  Mc- 
Kemy  v.  Ooodall,  1  Oh.  dr.  Ct  28,  1 
Oh.  Cir.  Dec.  14. 

89.  Nedvldek  v.  Meyer,  46  Uo.  600; 
Homing  V.  Poyer,  18  Oh.  Clr.  Ct.  782, 
«  Oh.  Clr.  Dec.  870;  HcKemy  v. 
Oooaall,  1  Oh.  Clr.  Ct  23,  1  Oh.  Clr. 
Dec.  14. 

90.  DeL— Alberteon  v.  Orler,  9  Del. 
S«. 

Ga. — Spencer  t.  Rewett.  20  Oa. 
426  (holding  ihat  plaintiff  could  not 
resort  to  the  rorm  of  an  action  on  an 
account  authorised  by  the  statute 
which  was  intended  to  simplify  and 
curtail  pleadings  at  law,  where  hla 
cause  of  action  was  In  trover,  and 
that  the  fact  that  the  statute  pro- 
vided a  form  In  trover  for  cases  ap- 
propriate to  that  kind  of  action  showed 
that  the  legislature  Intended  that  some 
regard  should  be  paid  to  form). 

Mo. — Henry  Pank,  etc.,  Mfg.  Co.  v. 
American  Car  Co.,  72  Mo.  A.  244. 

N.  H.— Page  v.  Babbit.  21  N.  H. 
289. 

T«nn.— Weatem,  etc.,  R.  Co.  v. 
Mead,  4  Sneed  107. 

Tex. — Oalveston,  fete,  R.  ~  Co.  v, 
Glldea,  2  Tex.  A  Civ.  Cas.  I  271 
(holding  that  a  suit  for  damages  for 
delay  In  shipment  end  delivery  oy  de- 
fendant was  not  an  open  account  with- 
in the  statute  making  such  accounts 
evidence  when  supported  by  the  affi- 
davit of  the  party)  ;  Oalveston,  eta.  R 
Co.  V.  Morris,  1  Tex.  A.  Civ.  Cas. 
t  177;  Houston,  etc.,  R  Co.  v.  Hays,  1 
Tex.  A  Civ.  Cas.  {  759. 

[a]  WalTar  of  tort^In  Bradfleld 
T.  Patterson,  106  Ala.  897,  IT  3  B86,  it 
was  held  that  the  owner  of  goods  in 
possession  of  another  party,  who 
without  legal  excuse  refuses  to  de- 
liver '  them  to  the  owner  on  demand, 
may  sue  in  tort  for  the  conversion,  or 
lie  may  waive  the  tort  and  treat  the 
wrongdoer  as  a  purchaser  and  sue  and 
recover  upon  account  for  their  value. 
So  a  hill  of  particulars  In  the  form  of 
a  bill  of  account  for  "timber  taken 
and  received  from"  a  certain  tract  of 
land,  designating  the  number  of  pieces 
of  timber  taken,  the  value  of  each, 
and  the  aggregate  value  of  the  whole, 
dlsclosea  an  action  on  an  account  and 
not  for  trespass  on  real  estate.  Bern- 
stein V.  Smith,  10  Kan.  60.  Tn  Atch- 
ison, etc.,  R.  Co.  V,  Wilkinson,  55  Kan. 
83,  89  P  1043,  it  was  held  that  one 
may  waive  a  tort  and  sue  on  an  ac- 
count for  the  value  of  articles  taken, 
or  which  In  some  way  have  been  a 
benefit  to  defendant,  but  that  where 
goods  have  been  damaged  and  retained 
by  the  owner  he  must  bring  his  action 
for  the  tort  or  wrong.  But  In  San- 
deen  v.  Kansas  City,  etc.,  R.  Co.,  79 
Mo.  278,  which  was  an  action  before 
a  Justice  of  the  peace  by  filing  an  ac- 
count, it  was  held  that  where  property 
was  taken  without  the  consent  of  the 
owner  and  converted  to  defendant's 
uae,  plaintiff  must  sue  In  tort  and  can- 
not bring  an  action  tm  an  account; 


that  the  extension  of  the  doctrine  per- 
mitting a  waiver  of  the  tort  to  all 
cases  In  which  the  wrongdoer  had  ac- 
quired a  benefit  by  his  wrong  Is  not 
in  accord  with  the  spirit  and  logic 
of  the  practice  act,  which  requires 
the  pleader  to  set  out  the  actual  facts 
constituting  his  cause  of  action  or  de- 
fense. See  also  Election  of  Remedies 
[15  Cyc  251). 

31.  Dpi.— Clements  v.  smith,  24 
Del.  16.  76  A  SO;  Ward  v.  Powell.  2 
Del.  372. 

Iowa. — Lyman  v.  Bechtel.  EC  Iowa 
487,  7  NW  678. 

N.  J.— WlUon  V.  Wilson,  «  N.  J.  I*. 
114. 

Pa.— Mickle  v.  Baldwin,  4  Watts  * 
8.  290. 

S.  C. — Prltchard  v.  McOwen,  8  S.  C. 
L.  181  note. 

Sa.  See  Assumpsit,  Action  of  [4  Cyc 
3281. 

33.  Hllliard  v.  Douglas  Oil  Fields, 
(Wyo.)  182  P  626. 

34.  Chicago  Crayon  Co.  v.  Choate. 
102  Ark.  60S.  145  SW  197;  Roberts 
V.  Leak,  108  Ga.  806,  83  BE  995 : 
Burch  V.  Harrell,  93  Qa.  719,  20  SB 
212;  Tumlln  v.  Bass  Furnace  Co..  98 
Qa.  694,  20  SE  44;  Schmidt  v.  Warn* 
backer  62  Oa.  321 ;  Johnson  v.  QulR, 
52  Oa.  486;  Lowe  v.  Pimental.  116 
Mass.  44  ;  Morse  v.  Sherman,  106  Mass. 
480.  Contra  Pamell  v.  Wilson,  23  S.  C. 
L.  371.  And  It  has  been  held  that 
where  a  part  of  plaintiff's  demand  was 
"due  on  contract  on  exchange  of 
horses,  as  difference  thirty  dollars," 
that  part  of  the  demand  should  not 
be  stated  as  a  matter  of  booh  account, 
as  It  was  there,  hut  should  be  spe- 
cifically set  forth;  that  the  defect  was 
not  cured  by  its  being  mingled  with 
an  aggregate  charge  on  the  book  ac- 
count. Danser  v.  Boyle,  16  N.  J.  L. 
395. 

[a]  In  liannoB7  with  oode  plead- 
ing^When  It  la  considered  that  this 
principle  of  pleading  is  recognised  as 
a  common-law  principle,  according  to 
cases  (supra  note  81),  the  propriety 
of  authorizing  a  recoi'ery  on  a  peti- 
tion under  the  code,  founded  upon  an 
account  in  harmony  with  the  special 
contract,  cannot  be  questioned.  Buford 
v.  Funk,  4  Greene  flowa)  493 :  EmsUe 
V.  Leavenworth,  24  Kan.  662. 

SB.  Talbotton  R  Co.  v.  Gibson,  106 
Oa.  229,  82  SE  151  faction  by  an  ofH- 
cer  of  a  corporation  for  salary)  ; 
Buford  V.  Funk,  4  Greene  (Iowa)  493  ; 
Cincinnati  v.  Cameron,  83  Oh.  357. 

ae.  Elm  City  Club'  v.  Howes,  92 
Me.  211,  42  A  392  (holding  that  as- 
sumpsit on  an  account  annexed  may 
be  brought  to  recover  dues  owing  to 
an  affioclation  In  accordance  with  its 
by-laws,  over  the  objection  that  the 
suit  should  be  upon  defendant's  writ- 
ten contract  to  pay  the  dues)  ;  Dudlev 
v.  Poland  Paper  Co.,  90  Me.  267,  38 
A  157:  Fish  V.  Gates.  133  Mass.  441  : 
Lovell  V.  Earle.  127  Mass.  546;  Hall 
V.  Wood,  9  Gray  (Mass.)  60;  Morse 
V,  Potter,  4  Gray  (Mass.)  292;  Now 
Hampshire  Mut.  F,  Ins.  Co.  v.  Hunt, 
80  N.  H.  219;  Hale  v.  Handy,  26  N. 
H.  206;  CuRunInn  v.  Nichols,  11  N. 
H.  420.  28  AmDliOl. 


[a]  I]luatrattoB.r— If,  under  any 
contract  which  has  been  performed, 
plaintiff  Is  entitled  to  be  paid  money 
as  commissions,  or  for  the  use  of  a 
sofa,  or  for  the  care  of -a  furnace, 
or  for  the  repair  of  hose,  or  Jor  the 
use  and  occupation  of  rooms,  or  If  he 
has  paid  out  money  at  the  requut  of 
defendant,  he  can  recover  therefor  on 
an  account  annexed.  Bowen  v.  South 
Bldg„  127  Mass.  274. 

fbj  mutar  eoBtraefe  tsnalnaUa  at 
wUl^Where  a  contract  to  furnish 
labor  and  materials  Sb  terminable  by 
either  of  the  jHurties  at  his  pleasure, 
plaintiff  may  maintain  an*  action  on 
an  account  annexed  for  ,what  Is  due 
blm  immediately  upon  terminating  the 
contract  Quin  v.  Bay  State  Distilling 
Co.,  171  Mass.  282,  60  NE  637. 

[c]  Where  a  special  oontraot  has 
not  beau  fully  performad.  but  plain- 
tiff has  in  good  faith  done  what  he 
believed  to  be  a  compliance  with  the 
contract  and  has  thus  rendered  a 
benefit  to  defendant,  he  can  recover 
the  value  of  his  services,  not  exceed- 
ing the  contract  price  after  deducting 
the  damages  sustained  by  the  breach 
of  the  contact,  in  a  count  on  an  ac- 
count annexed.  Blood  t.  Wilson,  141 
Masa  25,  6  NB  882. 

VT,  Clements  v.  Smith,  24  Del.  16. 
7«  A  60 ;  Austin,  etc.,  R  Co.  v.  Dan- 
iels, 62  Tex.  70;  Ballew  v.  Casey,  60 
Tex.  673  ;  McCamant  v.  Batsell,  G9 
Tex.  363 ;  Garwood  v.  Schllchenmaler, 
(Tex.  Civ.  A.)  60  SW  573;  Schutze  v. 
Von  Boeckmann,  22  Tex.  Civ.  A.  112, 
68  SW  886 ;  Moore  v.  Powers,  16  Tex. 
Civ.  A  486,  41  SW  707;  Coleman  v. 
Anheuser-Busch  Brewing  Assoc,  (Tex. 
Civ.  A.)  39  SW  1088;  De  Long  v. 
Miller,  (Tex.  Civ.  A)  37  SW  191: 
Oalveston,  etc.,  R  Co.  v.  Schwarts,  2 
Tex.  A.  Civ.  Caa  |  768;  Murray  v. 
McCarty,  2  Tex.  A  Civ.  Cas.  i  107; 
Cahn  v.  Salinas,  2  Tex.  A  Civ.  Cas. 
R  104 ;  Texas,  eta.  R  Co.  v.  Smith. 
2  Tex.  A.  Civ.  Cas.  S  61 ;  Houston, 
etc.,  R  Co.  V.  Hays,  1  Tex.  A.  Civ. 
Cas.  I  769  ;  Texas,  etc.,  R  Oo.  v.  Looby, 
1  Tex.  A  Civ,  Cas.  i  677 :  Oultck  v. 
Fortson.  1  Tex.  A  Civ.  Cas.  425. 

[a]  "TlM  twrt  which  the  Court  Iiih 
applied  to  this  case  Is,  that  In  the 
event  of  the  defendant  filing  an  affi- 
davit of  defense  and  the  case  golntr 
to  trial,  it  Is  apparent  that  the  book 
account  could  not  be  proved  in  the 
way  provided  by  the  statute,  viz.,  by 
the  production  of  -the-  book  of  original 
entries  supported  by  the  oath  of  the 
plaintiff.  In  other  words,  we  con- 
clude that  the  only  way  to  prove  an 
Item  of  this  character  would  be  to 
prove -the  contract.  Therefore  we  have 
arrived  at  the  conclusion  that  this  is 
not  a  proper  Item  of  book  account, 
and  we  accordingly  direct  that  Judg- 
ment be  refused  notwithstanding  the 
affidavit  of  demand."  Clements  v. 
Smith,  24  Del.  16,  17,  76  A  50. 

[b]  An  aotiott  for  work  and  latrar 
Is  not  on  an  open  account.  Austin, 
etc.,  R  Co.  v.  Daniels,  62  Tex.  70 ; 
Murray  v,  McCarty,  2  Tex.  A  CI  v. 
Cas.  S  197 ;  Texas,  etc.,  R  Ca  v. 
Smith,  2  Tex.  A.  Cfv.  Cas.  i  61.  Sn 
a  claim  for  boal4  of  laborm  and  for 
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the  demand  ia  based  solely  apon  a  breach  of  ezeea- 
tory  eontraet,  the  remedy  should  be  oonflned  to 
that."  . 

160]  6.  Necessity  for  Actual  Entry  of  Items 
on  Acootint.  It  has  been  held  that  Uie  iide  relating 
to  book  entries  as  evidence  contemplates  the  actual ' 
making  ot  the  entries  at  the  time  of  the  trans- 
action." Conversely,  it  does  not  matter  that  items 
are  aetuallj  entered  in  4  book  if  they  are  not  the 
proper  subjects  of  book  account/"  On  the  other 
hand  the  practice  prescribed  for  a  convenient  method 
of  declaring  on  such  a  claim  is  held  not  to  require  the 
items  to  have  been  actually  entered  in  an  account/* 
even  when  the  items  must  be  the  subject  matter  of 
book  entry if  in  such  case  the  matters  are  in  fact 
proper  items  of  a  book  account.^^ 

151]  0.  Accoqnt  as  an  Entirety.  Where  any 
item  of  an  account  delivered  by  one  party  to  an- 
other is  sought  to  be  made  available  against  the 
former,  the  account  must  be  taken  as  an  entirety.  A 
party  cannot  claim  the  benefit  of  credits  without 
also  submitting  to  the  debits  shown  by  the  account.*^ 
But  it  is  held  that  this  principle  does  not  apply 
vhen  the  persons  furnishing  the  accounts  are  bound 
by  law  to  furnish  them,  as  agents,  etc.* 

152]    D.  Maturity  of  Claim.     An  account 


which  neither  party  considers  dne  immediately  may 
be  dne  on  deinand,  or  on  the  expiration  of  a  reasona- 
ble time,  or  at  the  time  the  creditor  ondrastood  it 
to  be  due.** 

[$  153]  E.  Oonditiinui  decedent.  ITo  demand  is 
necessaiy  before  bringing  an.  aetion  for  tile  recovery 
of  the  price  of  articles  sold  and  delivered,  where  the 
contract  itself  does  not  impose  that  condition.  Sueh 
a  debt  is  dne  when  the  transaction  is  complete.*' 
A  fortiori  a  creditor  is  not  required  to  furnish  an 
itemized  account  before  bringing  his  action.*"  If 
several  aeconnts  exist  between  the  parties,  and  a 
demand  be  necessary,  it  must  specify  the  particular 
account  on  which  the  money  demanded  is  to  be 
applied.*'  One  whose  account  is  secured  by  lien 
may  sue  thereon  without  first  attempting  to  mforce 
the  lien." 

[$  154]  F.  Pleading"*— 1.  Declaration  or  Oom- 
pl^t^ — a.  In  OeneraL  In  some  jurisdictions  the 
statutes  expressly  provide  a  form  of  complaint 
which  may  be  used  in  an  action  on  an  account."  In- 
stead of  using  the  common  counts  in  indebitatus 
assumpsit  some  statutes  provide  for  the  use  of  a 
count  on  an  account  annexed  when  one  or  more 
items  are  claimed,  any  of  which  would  be  correctly 
described  by  any  one  of  the  common  counts."*  An 


services  rendered  fay  plaintiff  as  a 
section  foreman  were  held  not  to  come 
within  the  meaning  of  the  statute. 
Galveston,  etc.-R.  Co.  Schwartz,  2 
Tex.  A.  Civ.  Cas.  |  768. 

[c]  A  elalm  for  pnfMaloaal  mxt- 
lew  ii  an  isolated  transaction  based 
upon  sprclal  ct»itract,  and  does  not 
come  within  the  meaning  of  the 
■sUtute.  Garwood  v.  Schllchenmaler, 
(Tex.  Civ.  A.)  «0  SW  674;  De  I-onB 
V.  Miller,  (Tex.  Civ.  A.)  »T  SW  191. 
But  Bee  Schutze  v.  Von  Boeckmann, 
22  Tex.  Civ.  A.  112.  68  SW  88« 
(where  In  a  suit  before  a  Justice  of 
the  peace,  the  citation  described  the 
demand  as  an  action  of  debt  for  pro- 
fessional services  of  an  attorney ;  and 
where  in  arriving  at  the  conclusion 
that  a  Hwom  plea  was  not  necessary 
iR  attacking  the  consideration,  as  in  a 
Euit  on  a  written  instrument,  the  court 
decided  that  the  action  was  not  on  the 
contract  under  which  the  services  were 
rendered);  Qulick  v.  Fortson,  1  Tex. 
A.  Civ.  Gas.  8  425. 

[d]  An  Moount  for  roods  dsllv- 
«r«d  to  en  agent  to  be  sold  by  him 
and  accounted  for  is  not  an  open  ac- 
count. Coleman  v.  Anheuser-Busch 
Brewing  Assoc.,  (Tex.  Civ.  A.)  89 
SW  1088.  But  an  account  for  goods 
sold  and  delivered  in  accordance  with 
the  terms  of  a  special  contract  be- 
tween the  buyer  and  seller  is  an  open 
account  under  the  statute.  Ballew  v. 
C^sey.  SO  Tax.  573  ;  Moore  v.  Powers, 
IC  Tex  Civ.  A.  488.  41  SW  707. 

[e]  Moumj  Ittmm  latenulsfflsa  In  an 
account  with  Items  of  merchandise ' 
will  not  destroy  its  character  as 
sn  account  under  this  statute  Cahn 
T.  Salinas,  2  Tex.  A.  Ctv.  Cas.  J  104. 

3&  Buford  V.  Funk,  4  Qreene 
(Towa)  493 :  Stock  V.  Snell,  213  Mass. 
419.  100  NE  880 ;  Owen  v.  Button, 
210  Mass.  210.  9«  NB  883 ;  Bowen  v. 
South  BIdg.,  187  Mass.  274;  Toung  v. 
•WooAwrS.  44  N.  H.  260. 

99.  Reller  v.  Torkomian,  78  Conn. 
•46.  CS  A  61S;  Stoops  Post,  16 
VklyNC  (I^)  17S  (where  .It  seems 
to  be  held  that  lost  book  accounts 
are  not  within  the  meaning  of  an  act 
relating  to  the  prima  facie  evidence 
of  book  entries,  and  that  when  the 
book  cannot  be  produced,  the  kind  of 
evidence  required  by  the  statute  to 
establish  a  prima  fade  case  is  want- 
ing, and  plaintiff  Is  put  to  other 
proof).    See  E:vidence  [17  Cyc  886]. 

40.  Fenn  v.  Early,  118  Pa,  284,  « 
A  68;  Harbison  v.  Hawkins,  81*  Fa. 
142. 

41.  Talbotton  R.  Co.  v.  Oibson.  106 


Oa.  229,  82  BE  161  (holding  that  there 
is  no  reason  why  an  officer  of  a  cor- 
poration whose  yearly  compensation  Is 
fixed  by  the  board  of  directors  may 
not  make  out  his  claim  against  the 
corporation  in  the  form  of  an  account 
and  sue  upon  it  as  such);  Lonsdale 
V.  Oltman,  60  Minn.  62,  62  NW  181 
(holding  that  under  a  statute  preclud- 
ing plaintiff  from  nrovlng  hla  account 
if  he  falls  to  deltver  a  copy  thereof, 
etc..  It  Is  said  to  be  of  no  concern  to 
the  other  party  whether  plaintiff  kept 
the  items  of  hla  account  in  a  book  or. 
in  his  head). 

"^40.  Clark  v.  Clark,  4«  Conn.  686; 
Homing  V.  Poyer,  18  Oh.  Clr  Ct  782, 
6  Oh.  Cir.  Dec.  870. 
_43.  Black  v.  Chesser.  12  Oh.  St.  621 ; 
Horning  v^  Poyer,  18  Oh.  Clr.  Ct. 
732,  <  Oh.  Clr.  Dec.  870. 

**.  U.  S.— Bell  v,  Davidson,  8 
F,  Cos.  No.  1,248,  3  Wash.  C.  C-  328  ; 
Morris  v.  Hurst,  17  F.  Cos.  No.  9,832, 
1  Wash.  C.  C.  483. 

Ala. — Fltzpatrlck  v.  Harris,  8  Ala.  82. 

111.— Dougherty  v.  Knowlton,  19  Dl. 
A,  283.  ) 

La, — Green  v.  Glasscock,  9  Rob.  119. 

Va. — Freeland  v.  Cocke,  8  Munf.  (17 
Va.)  352. 

[a]  Oolllnjr  for  nooonnt  to  dis- 
prove .  it. — where  defendant  alleges 
that  plaintiff's  account,  which  from 
ignorance  or  mistake  he  did  not  ob- 
ject to  originally.  Is  erroneous,  and 
calls  for  it  expressly  to  disprove  some 
of  the  items  and  gives  evidence  to 
this  effect,  the  fact  of  his  calling  for 
the  account  is  not  avldence  of  Its  cor- 
rectness. .  Gracy  t.  Bailee,  16  8«rg.  & 
R.  (Pa.)  126. 

[b]  Bolt  apoB  two  ssporate  m- 
oounts. — Where  plaintiff  sues  upon  two 
accounts  exhibited,  but  no  evidence  Is 
offered  Upon  one,  and  all  the  evidence 
introduced  applies  solely  to  the  other, 
the  admission  of  payments  or  the 
credits  upon  the  account  upon  which 
no  evidence  1b  Introduced  cannot  be 
held  to  apply  to  that  upon  which 
plaintiff  relies.  Saltmarsh  v.  Vande-- 
veer.  16  Tex.  5. 

4B.  Moorhead  v.  Thompson,  1  La. 
281 ;  Marr  v.  Hyde,  S  Rob.  (La.)  18 ; 
Smith  V.  Horrathy,  6  Mart.  N.  a 
(La.)  219. 

46.  Chandler  v.  Chandler,  62  Go. 
612, 

47.  Ryors  v.  Prior,  81  Mo.  A.  665 ; 
Ballew  v.  Caeey,  60  Tex.  573  ;  "Lov/  v. 
Grlffln,  (Tex.  Civ.  A.)  41  8W  78. 

48.  Foster  v.  Newtvou^  66  Barb. 
(N.  Y.)  646  [rev  on  other  gronnds  68 
N.  Y.  481]. 


49.  SSirman  v.  Whelan,  (Miss,)  40 
S  430. 

60.  Homer  V.  Falconer,  60  N,  H. 

203. 

61.  Vlaadbvinootknu  iMfor*  fn^ 
tloM  of  th*  pMMM  see  Juatloes  of  the 
Peace  124  Cyc  666]. 

sa.  vaanm  of  dMflaiatlon  or  eom- 
vlalirt  see  Hortsell  v.  Mosterson,  182 
Ala.  276.  81  S  616 ;  Lunsford  v.  Butler, 
102  Ala.  408,  16  S  289;  Sslava  v. 
Ames  Plow  Ca,  47  Ala.  884 ;  Wagner 
V.  Boyce,  6  Ariz.  71,  52  P  1122; 
Mollno  V.  Blake,  6  Ariz.  819,  52  P  866 ; 
Magee  v.  Kast.  49  Cal.  141 ;  Talbotton 
R.  Co.  V.  Gibson^  106  Ga.  229,  32  SB 
161 ;  Mayes  v.  Goldsmith,  58  Ind.  94 ; 
Sherrod  v.  Shirley,  57  Ind.  18: 
Johnson  v.  Kllgore,  39  Ind.  147  ;  Cape 
Elisabeth  v.  Lombard,  TO  Me.  396: 
Steams  v.  Washburn,  7  Gray  (Mass.) 
187  ;  Robinson  v.  Hope  Bldg.,  etc,  Co., 
72  Mo.  A.  622;  Ralston  v.  Kohl,  80 
Oh.  St.  92;  Homing  v.  Poyer,  18  Oh. 
Clr.  Ct.  782,  6  Oh.  Clr.  Dec  870: 
Hawkins  v.  McNeal,  16  R.  L  886,  17 
A  172:  General  Blectrlo  Co.  v.  Blacks- 
>urg  Land,  eta.  Co.,  46  S.  C.  76,  24 
SB  43. 

63.  Cbadron  First  -  Nat  Bank  v. 
Engelbercht.  5  7  Nebr.  270,  71  NW 
686;  McArthur  v.  H.  T.  Clarke  Drug 
Co.,  48  Nebr.  899,  67  NW  861 :  Stuben- 
dorf  V.  Sonnensoheln.  11  Nebr.  286,  9 
NW  91. 

64.  Massachusetts  Mut  L.  Ins.  Ca 
V.  Green,  185  Mass.  306,  70  NB  202; 
Chaplin  V.  Harbeck,  156  Mass.  282,  81 
NE:  288 ;  Manilla  v.  Houghton,  164 
Mass.  466,  26  NE  784 :  Hilton  v.  Bur- 
ley,  2  N.  H.  193.  , 

[a]  Origin  of  praoUee^d)  The 
form  of  declaration  upon  the  account 
annexed  is  not  known  to  the  common 
law.  McQuesten  v.  Young,  19  N.  H. 
807.  (S)  In  Page  v.  Babbit.  21  N. 
H.  389,  890,  the  court,  In  regard  to  the 
declaration  upon  the  account  annexed, 
said :  "The  practice  of  declaring  in 
general  Indebitatus  oasurapslt,  and  r«- 
ferring  to  an  account  or  schedule  an- 
nexed for  a  statement  of  the  debt  or 
debts,  which  form  the  consideration  of 
the  defendant's  undertaking,  has  been 
used  Immemorlally  in  this,  and  some 
other  States.  It  was  recognised  In 
this  State  as  early  as  1791  by  the 
statute,  which  required  that  the  sum- 
mons left  with  a  defendant,  whose 
goods  were  attached,  should  contain  a 
statement  of  the  amount  of  the  ac- 
count annexed  to  the  plolntilTs  writ. 
Within  the  proper  limits.  It  is  a  con- 
venient mode  of  declaring  for  both 
partlm  Where  the  tflalntiff-iuw  ITCV- 
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open  aeooant  is  not  an  evidence  of  indebtedness, 
within  the  meaning  of  a  statnte  allowing  actions 
to  be  commenced  by  filing  the  evidence  of  indebted- 
ness, wldcb  shaU  be  considered  a  sufficient  declara- 
tion" 

155]  b.  Swfflcieiicy— (1)  la  OeneraL  In  an 
action  on  an  account  the  material  facts  upon  which 
the  liability  of  defendant  depends  should  be  dis- 
tinctly alleged.'"  An  allegation  merely  that  de- 
fendant is  indebl^  to  |>laintifE  on  a  certain  account 
is  only  a  legal  conclusion.''  Plaintiff  must  clearly 
and  distinct^  show  what  he  claims  to  be  dae  da  the 
account."* 

156]    12)  As  to  Demand  for  Payment.  In  an 

action  on  an  account  an  allegation  that  defendant 
had  refused  pay  for  the  services  rendered  saffieient^ 
shows  that  demand  was  made,  if  such  demand  is 
necessary."* 


[i  157]  (3)  06Ttaint7  m  to  Katnn  of  OUim— 
(a)  In  OeneraL  By  statute  in  many  states  {daintiff 
in  an  action  on  account  must  either  fumiE^i  a  hst 
of  the  items  of  the  account  to  defefidant  on  de- 
mand, or  annex  a  copy  of  the  account  to  the  dedara- 
'  tion  or  complaint,  or  file  it  therewith.""  Under  these 
provisions  the  itcuns  of  the  account  need  not  be  set 
forth  in  the  body  of  the  complaint.'^  If,  however, 
no  account  is  annexed  to  ox  filed  with  the  complaint 
thereon,  it  must  set  forth  the  items  of  the  account 
or  show  the  nature  of  the  demand."' 

[i  15S]  (b)  Statement  or  Particvlan  of  Ac- 
count— aa.  In  OeneraL  In  assumpsit  on  an  account 
plaintiff  is  not  required  to  specify  the  items  thereof.** 
This  works  hardship  on  defendant  in  the  preparation 
of  his  defense,  so  that  in  many  jurisdictions  statutes 
have  been  enacted,  some  of  which  require  a  list  of 
the  items  of  the  account  to  be  furnished  defendant 


eral  demands  of  different  natures, 
which  may  all  be  recovered  In  general 
Indebitatus  assumpsit,  aa  for  goods 
Bold,  work  and  labor,  rent  of  land, 
Ac,  It  relieves  him  from  the  necessity 
of  declartns  in  more  than  one  count, 
and  It  furnishes  the  defendant,  In  ad- 
vance, with  a  speclflcatlon  of  the  par- 
ticular claims  made  against  him." 

BS.    Gaines  v.  Craig,  24  Ark.  477. 

06.    See  cases  Infra  this  note. 

[a]  A  promiw  to  pay  tlia  aooonnt 
must  be  alleged  either  expressly  or 
by  Implication.  Doyle  v.  Pike,  6  KyL 
776  :  Thornton  v.  Guthrie,  6  KyL  S27  ; 
Drake  v.  Semonin,  6  KyL  XSZ.  But 
see  Lova  v.  Doak,  G  Tex.  S48  (holding 
that  sale  and  delivery  are  the  mate- 
rial facts  In  an  action  on  an  account 
for  goods  and  wares  sold  and  deliv- 
ered, and  the  legal  Inference  or  con- 
clusion ta  defendant's  liability  and 

Sromlse  to  pay.  arising  from  these 
wt&  need  not  be  alleged,  and.  If  al- 
leged, may  be  regarded  aa  surplusage). 

ibi  aronaaa  of  llsUUty.— In  an 
action  on  an  account,  where  an  Item- 
ized statement  thereof  Is  attached  to 
the  petition,  U  Is  not  necessary  to  set 
forth  In  the  petition  grounds  upon 
which  plaintiff  contends  that  defend- 
ant Is  liable  to  pay  him  the  account. 
Southern  R.  Co.  v.  Grant,  136  Ga. 
303,  71  SB  422,  AnnCasl912C  472. 

[c]  Sals  and  dsUvsry. — In  an  ac- 
tion on  account  for  ffoorls  sold  and 
delivered,  the  sale  and  delivery  must 
be  alleKed.  Thornton  v.  Guthrie,  5 
KyL  327 ;  Drake  v.  Semonin,  6  KyL 
18S;  Love  v.  Doak,  5  Tex.  343. 

[d]  Vliat  acoovnt  bsglns  with 
oommsBosment  of  dealiitf  s,^ — ( 1  > 
That  the  account  sued  on  begins  with 
the  commencement  of  the  dealings  be- 
tween the  parties  need  not  be  stated. 
(2)  In  any  event  where  a  book  ac- 
count sued  on  does  not  show  on  its  face 
that  it  does  not  contain  all  the  trans- 
actions between  the  parties  from  the 
date  the  account  was  opened.  It  Is  not 
demurrable  for  violation  of  a  suppofed 
rule  that  an  account  sued  on  should 

>Bhow  that  It  begins  with  the  com- 
mencement of  the  dealings  between  the 
parties.  Keating  ImpL,  ettu  Co.  v. 
Erie  City  Iron  WOTks,  (Tex.  Civ.  A.) 
63  SW  846. 

re]  That  aooonnt  Is  dns  from  ds- 
Tsndsnt^  Thn  complaint  must  allege 
that  the  account  Is  due  from  defend- 
ant, according  to  the  form  laid  down 
In  the  code.  Smythe  v.  Dothan  Fdy., 
etc.,  Co.,  166  Ala.  2B3,  52  S  398  ; 
Dixie  Industrial  Co.  v.  Manly,  2  Ala. 
A.  366,  67  8  4». 

[f]  In  a  wnurt  on  an  aooovnt  au- 
Bsasd  for  aaOBagr  paid  for  defendant's 
use.  It  Is  not  necessary  expressly  to 
allege  that  the  money  was  paid  at 
the  request  of  defendant  Massachu- 
setts Mut.  L.  Ins.  Co.  V.  Oreen.  1S6 
Mass.  S06.  TO  202. 

[g}  In  aa  aotloa  for  rsat  (1)  a 
complaint  on  an  Itemized  account,  al- 
leRlng  that  defendant  Is  Indebted  to 
plaintiff  In  a  certain  sum  of  money  for 
the  rent,  use.  and  occupation  of  cer- 


tain land-  belonging  to  'his  decedent, 
shows  a  present  matured  Indebtedness, 
and  is  sufficient  to  withstand  a  demur- 
rer for  the  want  of  facts.  Ketchum 
V.  Barbour.  102  Ind.  676,  26  NE  127. 
(2)  But  a  charge  "for  rent"  Is  too 
general ;  It  should  be  stated  "for  use 
and  occupation  of  messuage  or 'tene- 
ment," as  In  a  declaration.  Plummer 
V.  Bowie.  76  Me.  496.  See  also  Hil- 
ton V.  Burley,  2  N.  H.  193  (holding 
that  an  Item  "for  rent,"  without  some 
description  of  the  premises  and  the 
length  of  the  occupation,  cannot  be 
recovered  In  account  annexed). 

[hi  gafllolency  of  atatamsnt  to 
r«4vb«  aftdavlt  of  dsfauM^~-A  state- 
ment In  an  action  of  assumpsit,  set- 
ting forth  a  debt  on  book  account  for 
merchandise  sold  and  delivered  to  de- 
fendants at  their  request,  that  the 
charges  were  Just  ofid  reasonable,  and 
setting  out  a  copy  of  the  account  sued 
on.  Is  sufficient  to  require  an  affidavit 
of  defense,  Bridgeman  Bros.  Co.  v. 
Swing,  205  Pa.  479,  65  A  26. 

67.  Thornton  v.  Guthrie,  6  KyL  827. 
And  see  Southern  Stave  Wortai  v. 
Pettit,  11  KyL  406  (holding  that  a 
petition  alleging  that  defendant  is  In- 
debted to  plaintiff  In  a  named  sum 
"for  services,  expenses,  etc.,  particu- 
lars of  which  appear  In  aii  account 
filed  herewith."  Is  not  sufficient  to 
authorize  a  recovery ;  and  a  simple 
traverse  of  such  allefratlons  does  not 
cure  the  defect  in  the  petition). 

[a]  Bffeot  of  filing  ocqoiwt. — 
Merely  filing  the  account  as  part  of 
the  pleading  cannot  dl!>pense  with  al- 
legations that  the  work  was  done  for 
the  party  at  his  request,  or  that  the 
material  charged  for  was  sold  and  de- 
livered, or  some  allegation  of  express 
promise,  or  of  facts  from  which  a 
promise  is  Implied.  Thornton  v.  Guth- 
rie. B  KyL  327. 

68.  Holton  V.  Sand  Point  Lumber 
Co.,  7  Ida.  573.  64  P  889. 

[a]  Snfdolency  of  allegation.— A 
declaration  which  merely  alleges  that 
defendant  is  indebted  to  plaintiffs  upon 
an  open  account,  "besides  Interest,  a 
copy  of  which  account  Is  hereto  an- 
nexed and  made  a  part  of  the  same," 
Is  not,  although  a  olll  of  particulars 
Is  thereto  attached,  good  as  against 
a  special  demurrer  alleging  that  "In 
none  of  the  paragraphs  of  the  plain- 
tiff's petition  is  any  amount  alleged 
or  claimed  against  the  defendant." 
McCIendon  v.  Hernando  Phosphate 
Co..  100  Ga.  219,  28  SE  162. 

69.  Ryors  v.  Prior,  31  Mo.  A.  666. 

60.  See  Infra  |  168. 

BUI  Of  "varttenlars  of  account  see 
Pleading  [SI  Cyc  666]. 

VvnMtaatt  oopj  of  aooonnt  on  de- 
mand see  Pleading  [31  Cyc  690]. 

61.  U.  S.— Albion  Phosphate  Mln. 
Co.  V.  Wyllle.  77  Fed.  641.  28  CCA. 
276  (under  the  <code  of  South  Caro- 
lina). 

C^. — ^Farwell  v.  Murray,  104  Cal. 
464,  38  P  199;  Jewell  v.  Colonial 
Theater  Co.,  13  Cal.  A.  681,  108  P 
627   (holdtnv  that  under  Code  Civ. 


Proo.  B  464,  providing  that  a  pleading 
need  not  set  out  the  Items  of  an  ac- 
count, but  plaintiff  must  deliver  on 
demand  a  copy  of  the  account,  etc.. 
where  defendants  were  indebted  to 
plaintiff  In  a  gross  sum  for  services 
rendered  and  for  traveling  expenses 
Incurred,  under  an  express  contract, 
the  complaint  need  not  show  how 
much  was  for  services  and  how 
much  for  traveling  expenses,  since  an 
uncertainty  in  this  regard  could  have 
been  carea  by  a  bill  of  partlculEuv). 
■  Ida. — Mills  v.  Glennon,  2  Ida.  96, 
«  P  116. 

Minn.— Tuttle  v.  Wilson.  42  Minn. 
233,  44  KW  10. 

Mo. — B.  P.  Coombs,  etc.,  Commn. 
Co.  V.  Block,  130  Ma  668,  82  8W 
1189. 

N.  T. — Beekman  v.  Platner.  16  Barb. 
666. 

[a]  An  administrator  as  daf andaat 

Is  bound  by  the  rule  of  practice  that 
a  plaintiff  suing  upon  an  account  need 
not  set  forth  specifically  in  the  com- 
plaint the  items  of  the  Indebtednesa 
Wise  V.  Hogan,  77  Cal.  184,  19  P  278. 

ea.  Howell  Cotton  Co.  v.  Citizens'  Nat. 
Bank,  81  Fed.  767,  26  CCA  604  (un- 
der the  Texas  statute)  ;  Glse  v.  Cook, 
152  Ind.  75,  53  NE  454  ;  Bay  v.  Sauls- 
paugh,  74  Ind.  397 ;  Home  F.  Ins.  Co. 
V.  Arthur,  48  Nebr.  461,  67  NW  440. 

[a]  Kowerar  (1)  in  an  action  for 
work  and  labor,  a  count  stating  that 
"plaintiff  claims  of  the  defendants 
two  hundred  and  twenty-five  dollars  due 
hy  account  between  plaintiff,  and  de- 
fendant on  or  about  the  1st  day  of 
August,  1897,  with  Interest  thereon," 
is  not  demurrable  as  falling  to  show 
-the  kind  of  account,  or  for  what  mat- 
ters such  account  Is  made  or  claimed 
to  be  due,  since  it  will  be  taken  as 
an  open  account.  Hartsell  v.  Master- 
son.  182  Ala.  275,  31  S  616.  (2)  And 
where  plaintiff  counts  "for  sundry 
matters  properly  chargeable  In  ac- 
count as  by  a  particular  account 
thereof,  herewith  Into  court  brought, 
may  more  fully  appear,"  but  falls  to 
file  any  account,  the  words  which  re- 
fer to  an  account  as  .annexed  may  be 
rejected,  and  money  lent  may  be  ^ven 
In  evidence.  Lovejoy  v.  Wilson,  15 
P.  Cas.  No.  8.551.  1  Oanch  C.  C.  102. 
(8)  And  where  the  only  vagueness  In 
the-  petition  Is  as  to  whether  the  suit 
Is  founded  on  an  open  account  or  on 
notes  given  therefor,  and  It  Is  cer- 
tainly founded  upon  one  or  the  other, 
and  is  equally  well  founded  In  either 
case,  and  In  either  case  defendant  was 
abundantly  Informed  of  what  debt 
was  being  claimed  of  him,  and  could 
not  possibly  have  been  surprised  by 
any  evidence  offered  to  prove  both  the 
open  account  and  the  notes,  and  the 
judgment  in  the  suit  vould  be  a  bar 
to  any  further  demand  founded  on 
tha  same  debt,  an  objection  to  the 
admission  of  eviden<!e  under  the  peti- 
tion will  not  be  sustained.  Fox*  v. 
Barksdale.  118  La.  389,  48  S  957. 

68.  See 
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oa  demand,^*  or  that  a  ooi^  of  the  aceonnt  be  an- 
nexed-to  the  declaration  or  complaint  or  incorpo- 
rated tberon,  or  be  filed  therewitti  in  court."  The 
manifest  object  of  sach  provisions  is  to  simplify  the 
form  of  pleading,  and  jet  to  fnmish  the  adversary 
vith  the  particoLars  of  the  claim  which  he  is  called 
upon  to  meet,**  and  at  the  same  time  it  is  to 
protect  defendant  against  a  snbsequent  action  for 
the  same  cause.*^ 

When  Btatntw  appUcaU*.  These  atatntes  apply 
only  where  the  aceoont'is  the  foundaticm  of  the 
aetion,"^  and  not  where  the  action  m  brought  on  an 
instmment  the  <^sideration  of  which  was  an  ac- 
eonnt,** where  the  action  is  on  a  bond  conditioned 
opon  the  obligor's  aecoonting  for  moneys  intrusted 
to  him,"  where  the  action  is  on  an  account  stated,'^ 
for  damages  for  breach  of  an  executory  con- 
tract," or  for  damages  for  a  tort."  A  monthly 
statement  of  account  showing  chaigea,  credits,  and 
the  balance  due  constitutes  an  "accounf*  within 
the  meaning  of  these  statutes.^*  A  statute  requir- 
ing the  itemizing  of  an  account  sued  on  does  not 


64.  See  Pleading  [SI  Cye  690]. 

65.  U.  8.— HoweU  Cotton  Co.  T. 
Citizens'  Nat.  Bank,  81  Fed.  767,  S6 
CCA  604   (Texas  statute). 

Ark. — Pendleton  v.  Fowler,  6  Alk.  41. 

Ga. — Overstreet  v.  Nashville  Lum- 
ber Co.,  127  OB.  458,  e<  SB  «S0. 

lad.— Olse  v.  Cook,  162  Ind.  76,  62 
NE  454  ;  Bay  v.  Saulabaugh,  74  Ind. 
S97 ;  Jennlnss  County  v.  Verbarg,  $3 
Ind.  107 :  Mayea  v.  Goldsmith.  68  Ind. 
94:  Blddla  T.  Reed,  33  Ind.  629  ;  Jones 
V.  Dronberger,  16  Ind.  44S ;  Klser  v. 
State,  IS  Ind.  80:  Price  v.  Grand 
Rapids,  etc.,  R.  Co.,  13  Ind.  68 ; 
Townsend  v.  Cleveland  Fire  Proofing 
Co..  18  Ind.  A.  668,  47  NB  707. 

Iowa. — Katon  v.  Peavy,  76  Iowa 
740.  SS  NW  42S;  Winters  v.  Page 
County,  70  Iowa  800,  80  NW  676: 
Rodefer  t.  Myers,  66  Iowa  227.  9  NW 
18S;  I.yiiiui  Bechtd,  66  Iowa  487, 
7  NW  678. 

La. — Shields  T.  Blchardson.  7  La. 
Ann.  63S. 

Md. — Baltimore  v.  Ideson.  47  Md. 
542;  Turner  v.  Jenkins,  1  Harr.  A  O. 
161. 

Miss. — Pipes  V.  Norton,  47  Miss.  61. 

Mo. — Coombs,  etc.,  Commn,  Co,  v. 
Block.  180  Mo.  668,  32  SW  1139  ; 
Meyer  v.  Chamt>ers,  68  Mo.  626  ;  Clark 
V.  Evans,  64  Mo.  258 ;  Maneelsdorf 
Bros.  Co.  V.  Hamden  Seed  Co..  132 
Mo.  A.  607,  112  SW  16;  Moffltt-West 
Drug  Co.  V.  Crlder,  124  Mo.  A.  109, 
ICO  SW  1099  :  Dawson  v.  QuiUen,  61 
Ho.  A.  672;  Labadle  Magolre,  6 
Mo.  A.  573. 

Oh. — Cincinnati  v.  Cameron.  33  Oh. 
St.  336  ;  Black  v.  Chesser,  12  Oh.  St. 
621  ;  Hazen  v.  O'Connor,  14  Oh. 
Clr.  Ct.  629,.  8  Oh.  Clr.  Deo.  87. 

Pa. — Wall  v.  Dovey,  60  Pa.  212. 

R,  I. — Hawkins  v.  McNeal,  16  R.  I. 
3S6,  17  A  172. 

Tex, — Hickman  v.  Scudder-Gale 
Grocer  Co..  (Civ.  A.)  62  SW  1081; 
Smith  v.  McGehee,  1  Tex.  A.  Civ. 
Cas.  I  940. 

Va.— Wright  V.  Smith,  81  Va.  777  ; 
Minor  V.  Minor,  8  Gratt.  (49  Va.)  1 ; 
ritch  V.  Leltch,  11  Leigh  (88  Va.) 

6S,  B.  F.  Coombs,  etc.,  Commn.  Co. 
T,  Block,  130  Mo.  668,  32  SW  1139  ; 
McKemy  v.  Ooodall,  1  Oh,  Clr.  Ck 
23.  1  Oh.  Clr.  Dee.  14. 

67.  Soria  T.  Planters'  Bank,  4 
Miss.  46. 

68.  Moore  V.  Bellonl.  42  N.  T. 
Super.  184  (boldlnir  that  where  the 
action  was  for  money  advanced,  laid 
Oct,  and  expended  for  defendant's  use, 
ud  the  complaint  specified  the  facts 
tod  circumstances  under  which  and 
Uie  manner  in  which  ft  was  done,  the 
cause  of  action  was  based  upon  the 
original  Indebtedness,  and  not  within 
the  section  of  the  code  which  pre- 
cluded plaintiff  from  giving  evidence 


of  the  account  mentioned  in  the  com- 
plaint, unless  a  copy  thereof  was  fur- 
nished upon  demand :  that  under  this 
section  It  was  only  In  cases  In  which 
the  pleading  was  based  upon  the 
specific  account  that  this  rule  applied). 
But  In  Barkley  v.  Rensselaer,  etc.,  R. 
Co.,  27  Hun  <X.  T.)  616,  It  was  held 
that  there  wais  no  necessity  for  giving 
a  limited  construction  to  the  word 
"account"  as  used  In  Code  Civ.  Proc. 
9  631. 

69.  Doss  V.  Peterson,  82  Ala.  263, 
2  S  644 ;  Low  v.  Taylor,  41  Mo.  A. 
617. 

70.  Alexander  v.  U.  &.  67  Fed.  828, 
6  CCA  602  (bond  of  defaulting  post- 
master) :  Hagood  V.  BIythe,  38  Fed. 
76:  FeiTy  v.  King  County.  2  Wash. 
SS7,  26  F  687. 

71.  Buehler  v.  Reed,  11  Iowa  182 ; 
Pipes  V.  Norton,  47  Miss.  61;  Martin 
V.  Helnze,  81  Mont  68.  77  P  427  ; 
Bates  V.  Cobb,  18  N.  T.  Super.  29.  See 
also  Cunard  v.  FTancklyn,  49  Hun 
283,  1  NYS  877  ;  Pitch  v.  Leltch,  11 
Leiffh  (88  Va.)  471. 

7a.  Blake  V.  Harrigan.  11  NTS  208, 
19  N.-T.  Civ.  Proc.  207  ;  Ives  v. 
Shaw,  81  HowPr  (N.  T.)  64 ;  McPhall 
V.  Johnson,  116  N.  C,  298,  20  SB  873. 

73.  McDonald  v.  Bamhill,  68  Iowa 
669,  12  NW  717. 

74.  Wills  V.  Mooney-Mueller  Drug 
Co.,  59  Ind.  A.  193,  97  NB  449. 

"The  only  point  made  against  the 
sufllciency  of  either  paragraph  of  the 
complaint  Is  that  the  exhibit  filed 
therewith  Is  insufflcient  to  constitute 
an  'account,'  within  the  meaning  of 
section  868,  Bums  1908.  The  exhibit 
tiled  is  a  monthly  statement  of  ac- 
count, Bhowing  charges,  credits,  and 
the  balance  due.  This,  we  think,  was 
sufllcient  to  fully  advise  the  appellants 
of  the  nature  and  amount  of  the  claim, 
and  was  sufficient  to  withstand  demur- 
rer. If  the  exhibit  was  not  clear,  it 
was  the  privilege  of  the  appellants  to 
aak  the  court  to  require  tne  same  to 
be  made  more  specific,  which  was  not 
done,"  Wills  v.  Mooney-Mueller  Drug 
Co..  60  Ind.  A.  193,  97  NE  449,  450. 

75.  Nedvldek  v.  Meyer,  46  Mo.  600. 

76.  Missouri  River  Tel.  Co.  v.  Sioux 
City  First  Nat  Bank,  74  ni.  217; 
American  Brewing  Co.  v.  Berner- 
Mayer  Co..  83  111.  A.  446  ;  Ingalls  v. 
Crouch,  36  Md,  296 ;  George  Campbell 
Ca  V.  Angus,  91  Va.  438.  22  SB  167 
(semble).  But  see  Wright  v.  Smith, 
81  Va.  777  (where  the  court  conceded 
the  validity  of  a  intention  to  the 
contrary) . 

77.  U.  S.— Howell  Cotton  Co.  v. 
Citizens'  Nat  Bank,  81  Fed.  767,  26 
CCA  604. 

Ga. — Chattanooga,  etc.,  R.  Co,  v. 
Palmer,  80  Oa.  161,  15  SE  84. 

Ind.— Olse  v.  Cook,  168  Ind.  76,  62 
NE  464 :  Blount  v.  Rick,  107  Ind.  888, 


apply  to  an  account  for  merchandise  sold,  where 
the  priee  was  payable  upon  the  mass  and  not  apon 
the  individufll  articles.^' 
StatamoLt  as  part  of  record  or  pleading.  The 

statement  of  aeeonnt  required  to  be  filed  with  the 
declaration  or  complaint  is  not  n^arded  as  part  of 
Buch  pleading;^"  but  the  statement  of  account  re- 
quired to  be  set  out  in,  or  annexed  to,  the  declara- 
tion or  complaint  is  retarded  as  a  part  thereof.^' 

n  159]  bb.  Snfficieiiey  of  Statement  Plaintiff 
is  Donnd  by  his  statement  of  account  and  cannot 
go  outside  of  it  either  as  to  debits  or  credits."  How- 
ever, the  objection  that  there  is  a  variance  between  the 
statement  of  the  aeoount  and  the  evidence  cannot 
be  raised  for  the  first  time  on  appeal."  The  par* 
tieulars  of  the  account,  in  respect  to  variano^  are 
regarded  with  a  spirit  very  favorable  to  letting  in 
every  claim  under  them  which  can  be  covered  by 
any  possible  construction  of  their  language,**  and 
the  test  of  its  sufficiency  seems  to  be  whether  it  is 
calculated  to  mislead;  if  not  so  calculated  it  should 
be  deemed  sufficient.^^    The  items  should,  however, 

6  NE  898,  8  NE  108;  Bay  v.  Sauls- 

Kugh,  74  Ind.  397 ;  Jones  v.  Dron- 
rger,  16  Ind.  443 ;  Townsend  v. 
Cleveland  Fire  Proofing  Co.,  18  Ind. 
A.  668,  47  NE  707. 

Iowa. — Winters  v.  Page  County,  70 
Iowa  800,  30  NW  676. 

La. — Lockhart  v.  Morey.  41  La.  Ann. 
1166,  4  8  681. 

Me. — Sleeper  v.  Gagne,  99  Me.  806, 
69  A  478 ;  Bennett  v.  Davis,  62  Me. 
644. 

Mass. — Rider  v.  Robbins,  13  Masa 
284.  285  (where  Parker,  J.,  said  :  "Al- 
though a  schedufb  annexed  to  a  writ 
in  replevin  or  trover  Is  held  to  make 
no  part  of  the  declaration,  yet,  in  In- 
debitatus assumpsit,  it  has  been  uni- 
formly allowed,  for  more  than  thirty 
years,  to  supply  a  particular  allega- 
tion in  the  body  of  the  declaration*'). 
Mo. — Connor  v.  H^nan,  44  Ma  A.  846. 
Nebr.— McArthur  vrH.  T.  Clarke 
Drug  Co.. 48  Neto.  899.  67  NW  861. 

Tex. — Boynton  v.  Chamberlain,  38 
Tex.  604. 

[a]  In  any  aventt  where  defendant 
In  the  court  below  treats  the  account 
annexed  as  part  of  the  complaint,  he 
cannot  on  appeal  assert  that  It  Is  a 
mere  exhibit  not  to  be  looked  to  in 
aid  of  the  allegations  of  the  com- 
plaint St  Louis,  etc.,  R.  Co.  v. 
Brown,  49  Ark.  253,  4  SW  781; 

78.  Armour  v.  Bluthenthal,  8  Qa. 
A.  707.  72  SE  168;  Saunders  V.  Os- 
good, 46  N.  H.  21. 

79.  Butler  v.  Cornell,  148  HI.  276. 
35  NE  767  ;  Parker  v.  Emery,  28  Me. 
492  ;  Henry  v.  Dietrich,  7  NYS.  506. 

Tazianoa  iMtween  petition  and 
atatament  of  acoonnt  see  Infra  !  ]83. 

80.  Robinson  v.  Allison,  36  Ala. 
626.  See  also  Roberts  v.  Leak.  108 
Ga.  806,  33  $E  995  (holding  that 
where  an  action  Is  brought  on  an  ac- 
count, a  recovery  may  be  had  by 
proving  a  special  contract  if  the 
terms  of  the  contract  cap  be  gathered 
from  the  bill  of  particulars).  But  see 
Minor  V.  Minor,  8  Oratt  (49  Va.)  1 
(holding  .that  where  the  count  In  an 
action  of  assumpsit  by  an  adminis- 
trator is  for  money  had  and  received, 
and  the  bill  of  particulars  merely 
states  an  account  In  which  defendant 
is  debtor  to  the  administrator  for 
money  received,  stating  a  sum  certain, 
the  count  and  the  bill  of  particulars 
are  not  safDclent  td  admit  proof  of  an 
admlsiMon  by  defendant  that  he  had 
received  from  a  third  person  a  cer- 
tain sum  belonging  to  the  estate  of 
platntlfTs  Intestate). 

81.  Ala. — Robinson  v.  Allison,  96 
Ala.  626. 

Ark. — Moore  Estes,  23  Ark.  ISS;' 
Pendleton  v.  Fowler,  6  Ark.  41. 

Me.— Wills  V.  Churchill.  78  Me.  286, 
4  A  693  ;  Blanding  v.  Mansfield,  73 
Me.  4*7;  Tukey  v,  ~ 
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be  given  with  all  pnetieftble  partienlarity  aa  re- 
gaxcb  the  date,  amoant,  and  general  eharaeter  of 
each  item.**  In  making  up  the  aeeount,  s^nte 
distinot  items  shotdd  not  be  lumped;"^  but 
charges  for  serviees  rendered  and  materials  furnished 
relating  to  tiie  same  snbjeet  matter  mi^  be  joined 
as  a  single  item.**  The  statement  tdionld  eontaia 
the  credits,  if  any,  as  well  as  the  debits;"  but  items 
of  credit  in  favor  of  defendant  need  not  be  set  out 
with  the  same  eertaint;  as  the  items  upon  whieh 
plaintiff  relies  for  recovery,"  in  the  absence  of  some 
peculiar  statntory  provision  to  the  contrary."  It  is 
no  objection  that  the  account  ann«ed  is  written 
on  the  billhead  of  a  third  person.'* 


Ttil&salinL  In  some  jurisdietions  the  stataneot 
of  the  aeoount  is  required  to  be  TOnfied.**  Where  the 
account  waa  made  out  a^auist  a  third  person,  and 
the  afiidavit  in  eonneetifm  therewith  avwred  that 
"tiie  annexed  account  in  favw  of"  idaintiff  and 
against  defendant  was  true,  there  was  no  material 
variance  between  the  aeoount  and  the  affidavit."* 

160]  oe.  Objectiona  to  SUtenwnt."  An  ob- 
jection to  the  BufBciency  of  the  statement  or  copy 
of  account  eannot  be  made  for  the  first  time  im  the 
trial,  whether  the  objectiob  is  taken  under  a  statute 
requiring  a  eo^  of  the  account  to  be  annexed  to 
the  complaint  or  declaration,*^  or  a  statute  requir- 
ing a  statement  of  the  aeoount  to  be  filed  there- 


Mo. — Leimer  v.  Paclflc  R.  Co.,  26 
Mo.  26. 

Nebr. — ^Mlnzer  v.  Wlllman  Mercan- 
tile Co.,  59  Nebr.  410,  81.  NW  Sfi7. 

N.  T.— Seed  v.  FairchUd,  8S  App. 
Dlv.  629,  82  HYS  490. 

Oh.— JRalston  v.  Kohl,  80  Oh.  St  92. 

Pa. — Imholt  V.  Fleurer.  2  Phlla.  35. 

S.  C. — General  laectrlc  Co.  v. 
Blacksbur^  Land,  etc.,  Co.,  46  S.  C. 
76,  34  SB  48. 

Tex. — Hays  v.  Samuels,  65  Tex.  660. 

Va. — Robmaon  v.  Burka,  12  Leish 
(39  Va.)  S7S. 

Wash. — Spokane,  etc..  Lumber  Co. 
V.  Lot,  21  wash.  601.  6S  P  172,  60 
P  1119. 

as.  CaL — CfflUMT  V.  Hutchinson,  17 
CaL  27ft. 

Del.— -Postal  Tel.-<»iMa  Co.  v.  Dela- 
war«  Produce  Ezch.,  25  Del.  886,  80  A 
244. 

Oa. — Oventtreet  v.  Naihvllle  Lum- 
ber Co.,  127  Oa.  468,  68  SB  CSO  (hold- 
1ns  that  If  a  suit  la  brought  on  an 
open  account  which  contains  a  num- 
ber of  Items,  but  anems  no  date  ex- 
cept the  year,  an  objection  properly 
made  and  In  due  time  ahould  be  eus- 
talned,  unless  by  amendment  the  de- 
fect is  cured,  althouffh  In  response  to 
3  motion  to  strike  the  bill  of  [tartlcu- 
lara  counsel  replied  orally  that  they 
did  not  know  when  the  Kooda  were 
furnished,  and  that  they  had  stated  the 
year,  and  that  was  as  near  as  they 
could  come  to  it)  ;  Bums  v.  Bangs, 
110  Oa.  267,  S4  SF>  675. 

La. — Moore  v.  Oordon,  26  La.  Ann. 
167  ;  Ledoux  v.  Ooza,  2  La.  Ann.  896. 

Me. — Turgeon  t.  Cote,  88  Me.  148, 
83  A  787. 

Mass. — Jones  v.  Haley,  1  Allen  278. 

Miss. — Pipes  V.  Norton,  47  Miss.  61 ; 
Soria  V.  Plantera'  Bank,  4  Miss.  46. 

Mo.— Blck  V.  Halberstftdt,  110  Mo. 
A.  441,  86  SW  127. 

N.  J.-^Weill  V.  Jacoby,  72  N.  J.  U 
273,  61  A  889. 

N.  T.— Kellogg  V.  Paine,  8  HowPr 
829. 

Oh. — Goodheart  v.  Powera,  1  Handy 
6B9:  12  Oh.  Dec   (Reprint)  288. 

Pa. — Freeman  v.  Rerowich,  20  Pa. 
Co.  17;  Loeb  v.  Heere,  19  Pa.  Co. 
641. 

Tex. — Love  v.  Doak,  6  Tex.  348,  4 
Tex.  A.  Civ.  Can.  |  186;  Hickman  v. 
Scudder-Qale  Grocer  Co.,  (Civ,  A.)  62 
SW  1081;  Ralston  v.  Aultman,  (Civ. 
A.>  26  SW  746 ;  Weatherford.  etc.,  R. 
Co.  V.  Granger,  (Civ.  A.)  22  SW  70; 
Bremond  v.  Seellgaon,  1  Tex.  A.  Cfv. 
Cas.  I  886 ;  OuUck  v.  Fortson,  1  Tex. 
A.  Civ.  Caa.  |  426. 

[a]  l>mgr—  of  parUonlarltr- — In 
an  action  on  an  open  account  between 
a  seller  and  purchaser  dealing  In  a 
special  line  of  merchandise,  the  sworn 
copy  of  the  account,  attached  to  the 
pleading  and  received  in  evidence, 
must  show  the  Items  charged  with 
reasonable  certainty,  their  nature,  the 
amounts  thereof,  and  the  date;  but  It 
need  not  state  their  nature  with  such 
a  degree  of  particularity  as  to  be 
readily  Intelligible  to  a  person  unfa- 
miliar with  that  buslneaa.  It  being  suf- 
ficient If  it  makes  clear  to  parties  en- 
gaged In  that  business  exactly  what 
wax  bought,  the  date,  and  the  amount 
due.  Hulme  v.  Levle-Zuloskl  Mercan- 
tile Co.,  (Tex.  Civ.  A.)  148  SW  781. 


[b]  Sanutfsftf— An  Item  In  an  ac- 
count covering  a  period  of  over  four 
yearji,  entered  as  ''Damage  on  orchard 
by  cattle,  $10,"  la  not  aufflciently 
atated.  Blck  v.  Halberatadt,  110  Mo. 
A  441,  85  SW  127. 

[c]  Ooods  sold. — A  statement  of 
account,  consisting  of  Items  aa  fol- 
lows :  "To  mdse.,"  etc.,  giving  the 
date  of  debits  and  credits,  with  the 
amount  thereof,  and  not  showing  what 
sort  of  merchandiae  the  deblta  repre- 
sented. Is  Inaufllclent.  Moflltt-weat 
Drug  Co.  V.  Crlder,  184  Mo.  A.  109, 
100  SW  1099. 

[d]  Honey  loan«a.^In  Sorla  v. 
Planters'  Bank,  4  Miss.  46,  63,  the 
court,  after  laying  down  the  rule 
atated  in  the  text,  said :  "A  general 
statement  of  account  filed  with  the 
count  for  money  leaned,  that  the  de- 
fendant was.  before  a  particular  day 
mentioned  In  the  count.  Indebted  to 
the  plaintiff  In  8,000  dollars  for  money 
before  that  time  loaned,'  surely,  in  our 
Judsment.  would  not  be  nich  an  ac- 
count as  the  statute  requires.  There 
1b  nothing  to  specify  the  period  of  the 
loan  or  loans j  nor  whether  these  were 
one  or  more.^ 

[e]  lasnfflcrieTioy  as  a  matter  of 
law, — ^Itema  for  one  half  of  taxea  paid, 
one  half  the  account  of  W  and  one 
half  the  account  of  8  la  an  account 
covering  a  period  of  over  four  years, 
are  not  Insufficiently  stated,  as  a  mat- 
ter of  law.  Whether  or  not  these 
Items  are  proper  matters  of  account 
depends  upon  the  character  of  the  evi- 
dence by  which  plaintiff  may  offer  to 
prove  them.  Blck  v.  Halberatadt,  110 
Mo.  A.  441,  85  SW  127. 

[ff  Inability  to  be  partieular^ 
(1)  The  law  does  not  require  ImposBibll- 
Itie^  and  If  the  party  gives  the  Items 
as  definitely  aa  he  can,  he  does  not 
forfeit  his  rights  becauae  of  his  Jn- 
ablllty  to  comply  with  a  further  de- 
mand for  particulars.  Conner  v. 
Hutchinson,  17  Cal.  279.  (2)  So  the 
claim  of  an  attorney  for  services  In 
the  preparation  of  a  ault  may  be  made 
a  single  charge,  being  In  Its  nature 
not  capable  of  being  Itemised,  Der- 
ringer V.  Pugh,  7  Oh.  dr.  CL  158,  8 
Oh.  dr.  Dec.  708 ;  Carothers  v,  Wal- 
ton, (Tex.)  1  SW  79.  (8)  And  In  an 
action  on  a  contract,  by  the  terms  of 
which  plaintiff  la  entitled  to  commis- 
sions on  all  aalea  made  for  defend- 
anta  by  himself,  and  on  all  orders 
sent  direct  to  them  without  coming 
to  his  knowledge,  it  Is  aufnclent  if  the 
statement  has  a  copy  of  the  contract 
annexed,  and  states  the  nature  and 
extent  of  his  claim  under  it,  and  the 
time  covered  by  it,  and  refera  defend- 
ants to  the  entries  on  their  own  books 
for  ascertainment  of  the  exact  amount. 
Murdock  v.  Martin,  132  Pa.  86,  18  A 
1114.  (4>  And  see  O'Brien  v.  Chi- 
cago, eta,  R.  Ca,  64  Iowa  411.  20 
NW  788  (where,  on  a  petition  for  the 
recovery  on  an  account  for  work  and 
labor.  It  was  held,  upon  a  demurrer 
based  upon  the  objection  that  the  peti- 
tion showed  on  its  face  that  the  cause 
of  action  waa  brought  on  an  account, 
and  the  Items  thereof  were  not  set 
forth  in  the  petition  or  attached  there- 
to, that  the  cause  of  action  did  not 
neeessarlly  embrace  separate  items  of 


account,  and  that  under  the  petition 
It  waa  competent  for  plaintiff  to  prove 
that  he  did  the  work  for  defendant 
at  the  latter'a  request ;  that  he  could 
establish  the  allegations  of  the  peti- 
tion without  proof  of  separate  Items 
and  by  proving  the  value  of  the  work 
as  a  whole).  (5)  But  It  has  twen 
held  that  the  Inability  of  a  plaintiff, 
suing  ae'asslgnee  of  an  account,  to  ob- 
tain a  better  description  or  identifica- 
tion of  the  demand  la  a  mlafortune 
for  which  averments  that  defendant 
refusea  to  give  him  an  Itemised  state- 
ment or  bfll  of  particulars,  although 
often  requested  so  to  do.  suggest  no 
adequate  excuse  for  his  failure  to 
comply  with  the  statute^  B%s  v. 
Saufspaugh,  74  Ind.  397. 

aa.  Jcnes  v.  Ilsl•J^  1  Allen  (Mass.) 
273;  McQu eaten  t.  Toung,  19  N.  li. 
307. 

84.  Powm  T.  Mannlnc,  164  Mass. 
870,  98  NX]  890,  IS  LRA  268 :  -  Jones 
V.  Itoley,  1  Allen  (Mass.)  273. 

as,  &idger  V.  Oilroy,  21  Misc.  466, 
47  NTS  669 :  Union  Hardware  Co.  v. 
Flagler,  8  NTS  894;  Candee  v.  Daylng. 
66  HowPr  (N.  T.)  453;  Dow  v.  Wil- 
liams, 4  Pa.  Dlst.  669,  1?  Pa.  Co.  888. 

Be.  Wagener  v.  Steele,  117  Oa.  145. 
43  BE  403  ;  Scott  v.  Kelly,  t  CodeRep 
(N.  T.)  88. 

87.  Dow  V.  Williams,  4  Pa.  Dlst. 
669,  17  Pa.  Co.  388  (holding.  In  an 
action  of  assumpsit  on  a  book  account, 
that  where  plaintiff,  after  flllng  a  copy 
of  his  book  of  original  eutriea,  allows 
a  credit  by  cash  for  a  certain  sum, 
he  must,  un^  (Pa.  Proc:)  Act  of 
May  26,  1887,  not  only  flie  a  concise 
statement  of  his  claim,  but  also  a 
clear  and  specific  statonent  of  all  the 
Items  of  credit). 

88.  Sleeper  v.  Gagne,  99  Me.  S06. 
69  A  472. 

85.  See  the  statutes  of  the  several 
states. 

Objeotloaa  to  TwiaeaShw  see  infra 

{  160. 

[al  rnrtlMr  aeoooat. — ^Where  the 
statutes  require  the  statement  of 
account  delivered  on  demcuid  to  be 
verified.  In  case  a  further  account  Is 
ordered  by  the  court  on  account  of 
the  insufficiency  of  the  original  state- 
ment,, auch  further  account  alao  must 
be  verified.  Whithers  y.  Toulmln,  10 
NYSt  704.  18  NTCivProc  1. 

90.  Pelican  Lumber  Co.  v.  John- 
son Mercantile  Co.,  (Tex.  Civ.  A.)  89 
SW  439  (since  the  verification  showed 
that  the  account  waa  asserted  against 
defendant,  and  It  could  be  the  debtor, 
although  the  amount  sued  for  had 
been  charged  against  the  third  per- 
son). 

91.  Objsotlona  bassa  oa  ftdtue  to 
annex  or  file  stateamt  or  eopjr  see 

Infra  |  162  et  seq. 

92.  Ark. — Cauthron  Lumber  Co.  v. 
Hall,  76  Ark.  1,  88  SW'694. 

Me. — ^Harrington  v.  Tuttle.  64  Me. 
474. 

Mo. — Meyer  v.  Chambers,  68  Mo. 
626  :  Busch  V.  Dlepenbrock.  30  Mol 
S«8  ;  Hirford  v.  Boyes,  56  Mo.  A.  189. 

Oh.— Gibson  V.  Ohio  Farina  Co^.  S 
Disn.  499. 

Or. — Flanders  v,  Tsh.  2  Or.  820. 

Tex. — East,  etc.  Texan  Lumber  Co. 


§§  160-164] 


ACCOUNTS  AND  ACCOVNTINO 


[1C.J.]  655 


vith.*'  And  a  fortiori  the  objection  to  the  state- 
ment of  account  as  insufficient  cannot  be  raised  after 
verdict  or  judgment."  So  by  submitting  a  case  to 
the  law  court  "on  report,"  objections  that  an 
account  annexed  is  uncertain  and  indefinite  are 
considered  as  waived,  unless  the  contrary  appears 
in  the  report"  The  objection  to  the  account  an- 
nexed to  and  made  a  part  of  the  complaint  on 
the  ground  that  it  is  unintelligible  should  be  taken 
by  demurrer,^  and  a  demurrer  lies  also  where  an 
open  account  for  goods  sold  and  delivered  is  not 
itemized.^  Bat  defects  in  the  statement  required 
to  be  filed  with  the  declaration  or  complaint  can- 
not be  taken  advantage  of  by  demurrer;  the  remedy 
is  a  motion  for  a  further  statement.^  And  if  de- 
fendant desires  a  more  specific  statement  than  that 
filed  with  the  declaration,  he  must  specially  move 
therefor.^  So  if  the  statute  is  substantially  com- 
plied  with,  defendant  must,  if  he  desirea  greater 
certainty,  move  to  make  the  petition  more  definite 
and  certain.^  If  one  of  the  items  is  too  general, 
and  there  are  other  i^eiflc  items  for  whi^  jn^- 
ment  may  be  rendered  on  an  aoeonnt  annexed  or 
set  out,  the  demurrer  should  be  special,  ealUng  at- 
tention to  the  particular  defect,  and.  not  genend, 
drawing  the  whole  declaration  in  question.' 

Objectloiui  to  vaiiflcatlon.  In  ease  the  veiiflca- 
tion  is  defective,  defendant  must  raise  the  objec- 
tion thereto  on  that  account,  before  trial,  otherwise 
he  will  be  deemed  to  have  waived  the  defect.'  Tl\e 
objection  that  an  annexed  Inll  of  partienlars  was 
not  sworn  to  as  allied  in  the  petition  is  not  reached 
by  a  special  demurrer  on  the  ground  that  the  petition 
is  not  suf&mottly  specific.* 

[4  161]  dd.  Short  Forms  on  Items  Annazed. 
Under  the  provisions  of  the  character  above  men- 
tioned' the  pleading  on  behalf  of  plaintiff  oft^  as- 


sumes a  very  concise  and  inartificial  form,  the 
certainty  necessary  to  apprise  defendant  of  the 
cause  of  action  being  embraced  in  the  particolara 
thus  furnished,  as  that  in  effect  plaintiff  claims  of 
defendant  a  certain  amount  due,  as  showij  by  the 
account  annexed  or  set  out.*  But  the  account  an- 
nexed must  be  made  a  part  of  the  pleading  by  proper 
reference and  if  it  is  attached  only  as  a  matter  of 
evidence,  it  will  not  relieve  the  pleader  from  *!^frk*"g 
the  auctions  necessary  in  an  ordinary  action  on 
aceonnt." 

[f  162]  Oomplianoe  with  Statnte— (aa)  Want 
of  Oompliamee  Kot  JnrisdictionaL  A  failure  to  file 
or  annex  an  account  or  bill  of  particulars  does  not 
go  to  the  jurisdiction  of  the  court.' 

[i  163]  (bb)  Efleet  of  Noncompliance  on  Plead- 
ing or  as  to  Evidoice.  The  effect  of  a  failure  to 
set  out,  attach,  or  serve  a  copy  of  the  items  of  an 
account  depends  upon  the  character  of  the  require- 
ments in  this  r^ard.  While  such  particulars  are 
always  considered  as  for  the  purpose  of  giving 
notice  of  the  items,  sometimes  they  are  for  this  pur- 
pose exclusive^  and  are  not  in  any  sense  a  part  of 
the  pleading,"*  and,  while  defendant  may  move  for 
the  particulars  of  the  d^nand,"^  the  effect  of  a 
faUure  to  comply  with  the  statute,  whether  in  the 
first  instance  or  only  after  demand,  is  to  preclude 
proof  of  such  items.  But  in  some  states  where  it 
is  .intended  to  object  to  the  admission  of  evidence 
upon  the  items  of  the  account  furnished  on  the 
ground  of  the  iusuffleieney  of  the  statement  or  the 
total  &ilare  to  furnish  one,  an  carder  for  the  ex- 
dusion  of  evidence  should  be  obtained  previous  to 
the  trial." 

[$  164]  (cc)  Objections  Based  on  Total  Kon- 
compliance.  A  demurrer  lies  where  the  account  is 
not  annexed  to  the  declaration^*  or  filed  therewith'* 


Morrison  v.  Few,  3  Tex.  A.  Civ.  Cas. 

I  S84. 

93.  Semnies  v.  Lee,  21  F.  Cae. 
No.  12.662,  3  Crancb  C  C.  439;  Mc- 
Carthey  v,  Mooney.  41  111.  800;  Chi- 
cago Stamping  Co.  v.  Mechanical 
Rubber  Co.,  83  III.  A.  230  ;  Dunker  v. 
Schlotfeldt,  49  111.  A.  662 ;  Loutalana 
Bank  t.  Ballard,  S  MIsb.  371. 

M.  Bradfleld  t.  Patterson,  106  Ala. 
397.  398.  17  B  636  ;  Lewtston  Steam 
Mill  Co.  V.  Eaater,  78  Me.  107,  2  A 
8S3.  See  also  Davis  v.  Jenkins,  14 
Ind.  572  (where  the  action  was  for 
work  and  labor,  and  the  complaint 
contained  a  statement  of  the  kind  of 
service  and  time  for  which  compensa- 
tion waa  claimed). 

95.  Elm  dtv  Club  T.  Howes,  9i 
Me.  111.  42  A  S9S. 

S6.  Goldsmith  v.  Sawrer,  46  Cal. 

9f.  Hickman  t.  Scudder-Oale  Gro- 
cer Co.,  (Tex.  Civ,  A.)  62  SW  1081. 

98.  CampheU  v.  Angus,  (Va.)  22 
SE  167. 

99.  McCarthey  v.  Mooney.  41  111. 
SOO;  Chicago  Stamping  Co.  t.  Mechan- 
ical Rubber  Co.,  83  111.  A.  230. 

1.   Meyer  v.  Chambers,  68  Mo.  626. 
a.    Blanding  v.   Mansfield,   72  Me. 
427;  Dwlght  v.  Matthews,  94  Tex.  633, 

II  SW  1052  [rev  (Ctv.  A.)  60  SW  806]. 

3.  Bobbins  t.  Benson,  11  Or.  614, 
C  P  69. 

4.  McNeil  V.  Bills,  4  Oa.  A.  6S0,  «1 
SE  1050. 

6.    See  supra  I  168. 

6.  Oa. — Talbotton  R.  Co.  v.  Gibson, 
106  Ga.  229.  82  SE  151;  McClendon 
V.  Hernando  Phosphate  Co.,  100  Oa. 
:i9,  28  SE  152. 

La. — Fox  V.  Barksdale,  118  1a. 
K>.  42  8  987. 

He.— Sleeper  Gagne,  89  Me.  S06, 
is  A  478. 

Nebr. — Fletcher  v.  Co-operative  Pub. 
Co..  B8  Nebr.  511.  78  NW  1070:  Mc- 
Anhur  T.  H.  T.  Clarke  DruK  Co.,  48 


Nebr.  899.  67  NW  .861 :  CotDnswood 
V.  Merchants  Bank,  16  Nebr.  118,  17 

NW  3C9. 

Oh. — Dykeman  v.  Johnson,  83  Oh.  St. 
126,  93  NB  626 ;  BuICalo  Forge  Co.  v. 
Cleveland  Steam  Supply,  eta,  Co.,  82 
Oh.  St.  199,  98  NE,238:  Hasen  v. 
O'Connor,  14  Oh.  Clr.  Ct.  629;  Hlffdon 
V.  Cterdnen  4  Oh.  Clr.  Ct.  236,  1  Oh. 
Cir.  Dec.  619 ;  McKemy  v.  OoodaU.  1 
Oh.  Clr.  cn.  88;  Wheeler,  etc.,  Mfg. 
Co.  V.  Haaa,  <  Oh.  N.  P.  461. 

Or. — Flanders  v.  Ish,  2  Or.  880. 

[a1  Asaompait  oa  mi  aoooiurt  an- 
aaud  Is  authorized  In  some  states  as 
a  substitute  lor  the  common  money 
counts.  Elm  City  Club  v.  Howes.  93 
Me.  211,  42  A  892;  Dudley  v.  Poland 
Paper  Co.,  90  Ma  267,  38  A  167; 
Steams  v.  Washburn,  7  Gray  (Mass.) 
187;  Hilton  v.  Burley,  2  N.  H.  198. 

[b]  Oonatrnctloa  of  ■nfirmnti  Thn 
account,  when  In  the  writ,  is  to  be 
read  as  its  words  would  naturally  be 
Interpreted  when  out  of  the  writ. 
Therefore  by  usape  It  haa  alwsys  been 
understood  and  allowed  that  an  Item 
"for  merchandise"  shall  mean  •Mer- 
chandise sold  and  delivered" ;  "for 
work  and  materials"  idiall  mean  "done 
and  expended  for  defendant  at  the 
defendant's  request" ;  'Yor  cash"  shall 
mean  "money  lent" ;  and  "for  money 
paid"  shall  mean  "money  paid  at  the 
special  Instance  and  request  of  the  de- 
fendant." >  Cape  Elisabeth  v.  Lombard, 
70  Me.  396. 

7.  Buffalo  Forse  Co.  v.  Cleveland 
Steam  Fitting,  etc.,  Co.,  82  Oh.  St. 
199,  92  NE  238  (holdlnff  that  It  is 
sufflciebt  compliance  ^Ith  Rev.  St. 
S  508S,  to  attach  to  the  petition  a  copy 
of  the  account  by  proper  reference 
and  make  the  same  a  part  of  the  peti- 
tion ;  but  It  Is  Insufficient  to  merely' 
allege  that  there  Is  due  a  specified 
amount  "upon  an  account  a  copy  of 
which  said  account  is  hereto  attached 
and  marked  'Kzhlblt  A'  ">. 


8;  Hemming  v.  McRae,  1  Tex.  A. 
Civ.  Cas.  i  753. 

S.  Harrington  v.  Tuttl&  64 .  Me. 
474  1  Burgesa  v.  Bugbee  100  Mass. 
152 ;  Henry  v.  Brims,  48  Minn.  896, 
45  NW  444. 

10.  See  supra  I  168. 

11.  See  Pleading  C31  Cyc  666.  6901. 
la.   U.  a— Albion  PhoTOhate  Mln. 

Co.  V.  Wyllte,  77  Fed.  541,  28  CCA 
276  (under  the  South  Carolina  code). 

Cal. — Graham  v,  Harmon,  84  Cal. 
181,  U  P  1097 ;  Hart  v.  Spect.  62  Cal. 
187.  I 

Colo. — Scott  v.  Frost,  4  Colo.  A. 
667.  S«  P  910. 

Fla.— Robinson  v.  Dibble,  17  Fla.  467. 

Minn. — Lonsdale  v.  Oltman,  60  Minn. 
S3,  62  NW  131;  Tuttle  v.  Wilson,  43 
Minn.  233,  44  NW  10. 

Miss. — Pipes  V,  Norton.  47  Miss.  61 ; 
Nevltt  V.  Babe,  6  Miss.  663. 

Mo. — Budde  v.  Allen,  21  Mo.  20. 

N.  T. — Gebhard  v.  Parker,  120  N. 
T.  33.  28  NE  982  [aff  13  NYCIvProc 
43]  ;  Dowdney  v.  Volkeplnir,  37  N.  T. 
Super.  313  ;  Schulhoff  v.  Co-operative 
Dress  A.ssoc.,  3  NTClvProc  418;  Kel- 
logg v.  Paine,  8  HowPr  329. 

Or. — Flanders  v.  Ish,  2  Or.  320. 

Va.— Minor  v.  Minor,  8  Gratt.  (49 
Va.)  1;- Fitch  v.  Leitch,  11  Leigh  (38 
Va.)  471. 

IX  McCarthy  v.  Mt.  Tecarte  Land, 
etc.,  Co.,  110  Cal.  687.  43  P  391;  Con- 
ner v.  Hutchinson,  17  Cal.  279;  Geb- 
hard V.  Parker,  120  N.  X.  33,  23  NB 
982  ;  Bartow  v.  Sidway,  72  Hun  (N. 
T.)  436  26  NTS  179;  Gebhard  v. 
Squier,  13  NTClvProc  43  [aft  120 
N.  T.  33,  23  NE  982];  Schulhoff  v. 
Co-operative  Dress  AssoCh  8  NT  Civ 
Proc  412;  Kellogg  v.  Paine,  S  HowPp 
(N.  T.)  329. 

14.  Winters  v.  Page  County,  70 
Iowa  800,  80  NW  676:  Turgeon  v. 
Cote,  88  Me.  108,  38  A  787. 

16.  Wolf  V.  Schofield,  88  Ind.  17S 
(holding  that   while  defendant  may 
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as  reqaired  by  statute.  The  failure  to  serve  a  de- 
tailed account  at  the  sa^e  time  as  process  in  the 
action  is  not,  in  Quebec,  ground  for  an  Exception 
to  the  form,  but  rather  for  a  dilatory  exception.^* 
In  Indiana  it  is  held  that  "the  complaint  must  show 
that  the  account  is  filed,  otherwise  it  will  be  subject 
.  to  demurrer,^'  and  wheii  the'  complaint  alleges  that 
the  account  is  filed,  the  action  will  be  dismissed  on 
motion  for  failure  to  file  an  account.^  A  plaintiff 
who  sues  upon  an  account  without  filing  it  as  re- 
quired by  statute,  and  whose  declaration  is  in 
general  terms,  may  be  ordered  on  motion  to  file  the 
account  and  to  serve  a  copy  on  defendant."  Failure 
to  file  an  account  with  the  declaration  cannot  be 
first  objeeted  to  after  verdict.^ 

165]  (dd)  Pleading  Dispensing  with  Copy.  If 
the  declaration  is  sufBciently  plain  and  particular 
to  give  defendant  notice  of  the  account  sued  on, 
this  is  a  sufQcient  compliance  with  the  statute  re- 
quiring a  copy  of  the  account  to  be  filed  with  the 
declaration  in  assumpsit  and  where  a  statement  of 
the  account  is  required  to  be  annexed  to  the  declara- 
tion, it  is  sufficient  to  set  oat  thtf  acconnt  in  the 
declaration.^  ■      ■        ,  • 

166]  (ee)  Sbort  Form.  Where  the  statute 
permits  a  short  method  of  pleading,  as  by  alleging 
that  the  cause  of  action  is  based  upon  an  account 
set  out  or  annexed,  a  plaidtifF  who  seeks  the  benefit 
of  the  statute  must  strictly  comply  therewith."  But 
this  form  is  not  exclusive,  and  plaintiff  may  use 
the  common  count,  which  may  be  made  more  definite 
and  certain  by  'requiring  him  to  furnish  a  bill  of 
particulars,'*  or  otherwise  state  the  facts  in  different 
form." 

[$  167]    (c)  Use  of  Oeneral  Ooimts  under  Oode 
'  Praetice.  The  use  of  the  general  counts  in  assumpsit 
has  been  held  to  be  wholly  inconsistent  with  the 


theory  of  code  pleading,"  and  where  an  action  on 
an  account  is  brought  in  the  form  of  a  common 
count,  a  motion  to  make  the  petition  more  definite, 
by  requiring  a  copy  of  the  account,  with  the  credits 
thereon,  to  be  filed,  will  be  granted."  In  Indiana, 
however,  a  count  in  the  form  of  indebitatus  as> 
sumpsit  for  the  price  of  land  sold  and  conveyed 
is,  under  the  code,  an  action  on  an  acconnt,  and 
properly  lies and  where  a  bill  of  particulars  is  at- 
tached as  required  by  the  statute,  it  is  held  that  a 
complaint  in  the  nature  of  a  common  count  will  be 
sufficient.'"  In  some  of  the  code  states,  however, 
it  is  held  that  the  requirement  that  the  complaint 
shall  contain  a  plain  and  concise  statement  of  the 
facts  constituting  the  cause  of  action  does  not 
change  the  rule  of  pleading,  but  facts  and  not  evi- 

-  deuce  of  facts  must  be  pleaded,  and  that  s  complaint 
containing  the  essential  elements  of  a  count  in  in- 

rdebitatus  assumpsit  is  sufficient,  leaving  defendant 
to  demand  a  bill  of  particulars  or  to  move  to  make 
the  pleading  more  definite  and  certain.^ 

[$  168]  (4)  Allegations  as  to  Account  Annexed 
or  Verified.  Under  the  statute  relating  to  a  copy 
of  a  book  account  as  evidence  when  sued  upon  as 
such,  it  is  held  that  the  copy  must  not  only  be 
a  correct  copy,  but  that  this  should  be  made  to 
appear  upon  its  face  or  by  categorical  averment.^^ 
So,  nnder  a  statute  relating  to  verified  accounts,  it 
is  held  that  the  petition  should  contain  an  allega- 
tion of  the  correctness  of  the  account;^  and  under 
a  statute  making  a  sworn  account,  when  coming 
from  another  state  or  county,  conclusive  unless 
denied  under  oath,  it  is  hel^  that  the  action  is 
upon  tiie  sworn  account  and  tiie  declaration  should 
allege  that  the  account  is  such  as  the  statute  provides 
for." 

169]    (6)  AUegatloiifl  as  to  Assigned  Accoimt. 


chooses,  the  privilege  of  doing  no,  will 
not  preclude  him' from  demurring). 

16.  '  Dubrule  v.  Leclalre,  24  Que. 
Super.  S14  (such  failure  having  only 
the  effect  of  delaying  the  proceedings 
until  the  account  has  been  served). 

17.  Wolf  V.  Schofleld,  88  Ind.  175. 

18.  Sherrod  v.  Shirley.  67  Ind.  13. 
is.    Lachine  Rapids  Co.  v.  Hemond, 

6  Que.  Pr.  138. 

50.  Damall  v.  Slmpktns,  10  Ind.  A. 
4<9,  38  NE  219. 

51.  Citizens'  Bank  v.  Lowder,  141 
Mo.  A.  603,  126  SW  1180;  Peo.  v.  Mon- 
roe C.  P.,  4  Wend.  (N.  T.)  200. 

aa.  Winters  v.  Page  County,  70 
Iowa  300,  80  NW  676  (holding,  how- 
ever, that  to  dispense  with  annexation 
the  account  Incorporated  Into  the  peti- 
tion must  be  of  the  same  character 
as  a  copy  prepared  to  be  attached  as 
an  exhibit)  ;  Tlemey  v.  Duffy,  69  MtsB. 
864  ;  Nevitt  v.  Rabe,  8  Miss.  668. 

93.  McCSendon  v.  Hernando  Phos- 
phate Co.,  100  Ga.  819,  28  SB  IBS 
(holding  that  a  declaration  which  al- 
leges that  defendant  is  indebted  to 
plaintiff  upon  an  account,  without 
stating  what  plaintiff  claims  to  he  due 
upon  the  account.  Is  not  sufllclent, 
notwithstanding  It  alleges  that  plain- 
tiff sues  for  the  amount  which  appears 
upon  the  face  of  a  bill  of  particulars 
annexed )  ;  Archer  v.  Moore  Combina- 
tion Desk  Co.,  9  Oh.  Dec.  (Reprint) 
225,  11  ClncLBul  224 ;  Beck  v.  Ball, 
4  Oh.  Dec.  (Reprint)  233,  1  ClevLRep 
147  (where  It  is  held  that  a  petition 
under  such  statute  must  allege  that 
there  "Ib  due"  on  the  account  a  cer- 
tain amount,  and  that  to  say  defend- 
ant Is  Indebted  Is  not  sufllclent). 

[a]  Matters  not  proper  for  book 
aooonnt.— So,  If  a  petition  In  short 
form,  provided  for  the  recovery  of 
matters  properly  chargeable  In  book 
account,  embraces  items  which  are  not 
properly  so  charged,  defendant  should 
jaemur  to  the  particular  Items  or  move 


to  strike  them  out,  and  if  he  proceeds 
to  trial  without  objection  he  cannot 
move  in  arrest  of  Judgment.  HCrnlng 
V.  Poyer,  18  Oh.  Clr.  Ct  782,  6  Oh. 
Clr,  Dec.  870 ;  McKemy  v,  Goodall,  1 
Oh.  Clr.  Ct.  28,  7  Oh.  Clr.  Dec,  14, 

24.  Hazen  v.  O'Connor,  14  Oh.  Clr. 
Ct.  629,  8  Oh.  Clr.  Dec.  87. 

[a]  Good  as  common  oonnt. — 
Where  such  petition  was  amended  by 
alleging  that  defendant  was  Indebted 
to  plaintiff  In  a  certain  sum  for  money 
loaned  and  had  and  received,  etc.,  "a 
statement  of  said  claim  is  hereto  at- 
tached marked  exhibit  A,"  which  state- 
ment is  a  substantial  copy  of  that 
attached  to  the  original  petition.  It 
was  held  that  the  amended  petition 
was  not  Intended  as  a  petition  In  short 
form  under  the  statute,  but  was  in 
the  nature  of  a  claim  for  recovery 
on  the  common  count  with  a  bill  of 
particulars,  McKemy  v.  Ooodall,  1  Oh. 
Cir.  Ct  28,  27,  1  Oh.  Cir.  Dec.  14. 
And  see  Hlgdon  v.  Gardner,  S  Oh.  Cir. 
Ct  840,  1  Oh.  Cir.  Dec.  619  (where 
the  action  was  construed  not  to  be 
one  on  the  account). 

SB.  Fletcher  v.  Co-operative  Pub. 
Co..  58  Nebr.  511,  78  NW  1070;  Home 
F.  Ins.  Co.  V.  Arthur,  48  Nebr.  461. 
67  NW  440  ;  Colllngwood  v.  Merchants 
Bank.  IB  Nebr.  118,  17  NW  369. 

86.  Buchanan  v.  Beck,  15  Or.  663, 
16  P  422;  BoWen  v.  Emmerson,  3  Or. 
462. 

27.  Hazen  v.  O'Connor,  14  Oh.  Clr. 
Ct.  629,  8  Oh.  Clr.  Dec,  87. 

38.  Curran  v.  Curran,  40  Ind.  473 ; 
Brown  v.  Perry,  14  Ind.  82 ;  Keratetter 
V.  Raymond,  10  Ind.  199 ;  Rinker  v. 
Sharp,  5  Blackf.  (Ind.)  185. 

39.  Jennings  County  v.  Verbarg,  68 
Ind.  107  ;  Johnson  v,  Kllgore,  39  Ind, 
447. 

30.  U.  S.— Albion  Phosphate  Mln. 
Co,  V.  Wyllie.  77  Fed.  641.  23  CCA 
276  (under  the  South  Carolina  code). 

Cat.— Macee  t.  Kait;  49  CaL  141; 


Abadle  v.  Carrlllo,  82  Cal,  172  ;  WlUdns 
V.  Stidger,  22  Cal.  231,  83  AmD  64; 
Freeborn  v.  Glazer,  10  CaL  337. 

Minn. — Solomon  v,  Vinson,  81  Minn. 
206,  17  NW  840. 

N.  T.— Allen  v,  Patterson,  7  N.  T. 
476,  57  AmD  642  (the  leading  case)  ; 
Beekman  v,  Flatner,  16  Barb,  660; 
Cudllpp  V.  Whipple,  1  AbbPr  106; 
Adams  v.  HoUey,  12  HowPr  326  1 
Kellogg  .v.  Paine,  8  HowPr  829, 

Wis. — Grannls  v.  Hooker,  39  Wis.  65, 

[a]  Statutory  fon&daUon. — The 
particular  statute  said  to  b^  the  only 
warrant  for  these  decisions  is  that 
which  provides  that  It  'shall  not  bo 
necessary  to  set  forth  in  the  pleading 
the  items  of  the  account,  but  that  the 
pleader  shall  deliver  to  the  adverse 
party,  within  a  certain  time  after  de- 
mand, a  copy  of  the  account,  etc. 
Bliss  Code  PT.  i  29S  (where  it  is  also 
pointed  out  that  in  those  states  where 
this  provision  does  not  exist  the  rul» 
would  not  apply). 

81.  Frltx  V.  Hathaway,  185  Pa.  274, 
19  A  1011 ;  Freeman  t.  Refowleh,  SO 
Pa,  Co.  17 ;  Iioeh  v.  Heere,  19  Pa. 
Co.  641 ;  Cambum  v.  Cox,  12  Montg. 
Co.  (Pa.)  30.  See  Terriberry  v. 
Broude,  178  Pa.  48,  33  A  699  (where 
the  statement  and  copy  help  each 
other  out  by  averment), 

[  a  ]  Bnfflolenoy,. — A  copy  of  the 
book  entries,  accompanied  by  the 
averment  that  they  are  taken  from 
the  books  of  orlglnjil  entry  and  con- 
stitute plaintiff's  demand  upon  which 
suit  is  brought.  Is  enough  to  put  de- 
fendant to  his  affidavit  of  defense. 
Orth  V.  Saylor,  2  WklyNC  (Pa.)  349, 

33.  Dewev  v.  Burton,  4  Kan.  A, 
582,  46  P  321 ;  Cook  v.  Bumham.  3 
Kan.  A.  27,  44  P  447  ;  Myers  v.  Perry 
First  Presb,  Church,  11  Okl.  644.  69 
P  874. 

33.  Hunter  v.  Anderson,  1  Helsk. 
(Tenn.)  1.  See  also  App  v,  Tieman,. 
10  Hebdc   (TeniV)   *ii  WUkhom  v. 
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If  the  action  is  on  an  account  of  which  plaintiff  is 
the  assignee,  the  assignment  should  be  shown/*  and 
the  claim  be  identified.'' 

170]  c  Joinder  of  Oaoaes  of  Action.  Dif- 
ferent items  of  account  may  be  joined  in  one 
paragraph  or  count  as  one  cause  of  action,**  and 
also  different  claims  for  services  rendered  and  for 
goods  sold  and  delivered,"  and  an  action  on  a  con- 
tract performed  may  be  united  with  an  action  on 
an  account,  both  items  being  included  in  one  ac- 
count.^ The  assignee  of  an  account  may  bring  an 
action  thereon,  and  join  therein  a  cause  of  action 
against  the  assignor  on  his  guaranty  of  the  pay- 
ment of  the  account." 

[$  171]  2.  Flea  or  Answer— a.  Denial  of  Items. 
The  denial  of  specific  items  of  an  account  is  proper 
matter  to  be  pleaded  in  defense,"  Under  the  code 
form  of  pleadiog,  which  requires  a  special  denial 
of  each  allegation  of  the  petition  intended  to  be 
controverted^  it  is  held  that  where  a  copy  of  the 
account  is  annexed  to  the  petition,  the  answer  must 
be  explicit  and  ^certain  as  to  the  special  items  of  the 
account  intended  to  be  controverted.*^ 

[$  172]  b.  Denial  of  Indebtedness;  NU  Debet. 
A  plea  merely  denying  indebtedness  to  plaintiff,  or 
vltich  amounts  to  the  general  issue,  nil  debet,  is 
not  a  sufficient  denial  of  the  averments  plainly  and 
distinctly  made  in  the  complaint,  and  raises  no 
issue  as  to  the  correctness  of  the  account  sued  on,** 
and  in  an  aetion  for  goods  sold  and  delivered,  an 
answer  which  does  no  more  than  deny  all  indebted- 


ness and  set  up  a  counterclaim  operates  as  an  ad- 
mission of  plaintiff 's  claim  as  ^et  forth  in  the  com- 
plaint subject  to  defendant's  counterclaim,  and 
plaintiff  must .  recover  unless  the  counterclaim  is 
established.** 

173]  c.  Admission  by  Failure  to  Deny.  In  an 
action  on  an  account,  a  failure  to  answer  and  con- 
trovert the  account  operates  (is  an  admission  of  de- 
fendant 's  demand,  and  no  other  proof  is  necessary.** 
So  where  the  answer  denies  merely  particular  items 
of  the  account,  defendant  thereby  admits  the  cor- 
rectness of  the  other  items  and  cannot  dispute  the 
latter;*°  and,  where  a  statute  .requires  the  answer 
to  be  verified,  an  answer  which  denies  the  justness 
of  certain  items  under  oath,  but  does  not  deny  under 
oath  the  justness  of  other  items,  confesses  the  just- 
ness of  the  latter.**  j 

174]  d.  Want  of  Knowledge  or  Infbrmatioa. 
As  to  the  correctness  of  particular  items,  an  answer 
averring  that  defendant  has  no  knowledge  or  in- 
formation sufficient  to  form  a  belief,  and  therefore 
denying  the  same,  is  good  under  the  code." 

[J  175]  e.  Account  Stated.**  There  is,some  con- 
fusion in  the  earlier  cases  upon  the  right  to  plead 
an  accounting  in  an  action  on  the  original  debt. 
At  first  it  was  held  that  a  mutual  ^accounting 
operated  as  a  set-off  and  payment  of  the  cross  de- 
mands, and  the  plea  was  allowed.**  Afterward  such 
a  plea  was  held  bad  upon  the  ground  that  a  simple 
contract  debt  could  not  be  dischai^d  by  an  ac- 
counting."**  These  cases  cannot  be  sustained  upon 


Gillespie,  <  Helsk.  (Teno.)  S29.  See 
also  Infra  I  192  et  seq. 

[a]  Suit  not  on  varlflad  aooonnt. 
— ^In  Alabama,  under  the  statute  mak- 
ing an  itemized  statement  of  a  verified 
account  competent  evidence  of  tbe  cor- 
rectness of  the  account,  if  plalntlfC, 
at  the  time  of  bringing  suit,  indorses 
on  the  summons  and  complaint  or 
other  original  process  the  fact  that 
the  account  is  verified  by  affidavit, 
etc.  it  is  held  that  it  la  not  within 
the  purview  of  the  statute  that  the 
suit  should  be  brought  upon  the  ver- 
ified account ;  that  the  suit  Is  upon 
the  account,  which,  when  verified.  Is 
evidence,  aad  that  if  the  fact  of 
vertflcatlon  Is  noted  In  the  complaint 
Instead  of  Indorsing  it  thereon,  such 
ftverment  Is  not  descriptive  of  the 
cause  of  action.  Sullivan  Timber  Co. 
V.  Brushagel.  Ill  Ala.  114,  20  8  498: 
Lunf^ford  v.  Butler.  102  Ala.  403,  15 
S  2Z9 :  ESyton  I^nd  Co.  T.  Morgan,  88 
Ata  4S4,  7  S  249. 

[b1  Watvar. — ^Where  defendant  falls 
to  deny  under  oath  an  account  from 
another  state  proven  and  aathentlcated 
as  required  by  statute,  and  admitted 
in  evidence  under  such  proof  and 
authentieatton.  this  is  a  waiver  of  a 
failure  to  make  profert  of  the  account 
Is  the  declaration.  Ajip.v.  Tleman,  10 
Relsk.  (Tenn.)  44.  ft  defendant  had 
denied  the  justice  of  the  account  and 
had  objected  to  Its  introduction  In 
evidence,  It  would  have  been  error  to 
have  permitted  the  account  to  go  to 
the  Jury.  Is  this  the  case  la  dis- 
tinguished from  Hunter  v.  Anderson,  1 
Heistc  (Tenn.)  1. 

34.  Jones  v.  Dronberger,  IB  Ind. 
443  (holding  that  if  the  suit  la  by 
ail  assignee  of  an  account  the  com- 
plaint' should  be  accompanied  by  a 
copy  of  the  assignment,  or,  if  the 
assignment  was  by  parol,  should  aver 
this  fact).  But  in  Union  Bank  v. 
Tlllard.  26  Md.  446,  an  action  of 
assumpsit  to  recover  tbe  Amount  of 
an  account  brought  by  an  assignee, 
H  was  held  that  while,  according  to 
the  common-law  rules  of  pleading,  an 
omission  to  aver  that  ttie  assignment 
vas  In  writing  would  have  been  fatal 
on  demurrer,  the  form  provided  by 
the  code  tat  such  a  case  did  not  re- 

U  C.  J.— 121 


quire  such  an  averment,  and  therefore 
it  was  not  necessary, 

[a]  Affalast  debtor  and  asslgiior 
as  rrtarantox. — A  petition  by  the  as- 
signee of  an  open  account,  alleging 
that  the  account  had  been  assigned 
to  plaintiff,  that  ,lts  payment  had 
been  guaranteed  by  the  assignor,  and 
that,  although  often  demanded,  the 
debt  had  not  been  paid  by  the  debtors 
on  the  account  or  tbe  assignment,  is 
sufficient  to  fix  liability  on  both  parties. 
Cleveland  v.  Campbell,  (Tex.  Civ.  A.) 
S8  SW  219. 

36.    Bay  v.  Saulspaugh,  74  Ind.  397. 

36.  E^well  v,  Murray,  104  Cal. 
464,  S8  P  199 :  Mills  v.  Qlennon,  2 
Ida.  96,  6  P  IIS:  Qaff  v.  Hutchinson, 
38  Ind.  341. 

[a]  Short  form;  aooout  annexed. 
— In  McKemy  v.  Goodall,  1  Oh.  Clr. 
Ct  23,  1  Oh.  Clr.  Dec.  14.  it  was  held 
that  the  reason  for  the  law  which 
allows  a  short  form  of  pleading  on 
an  account  is  that  if  each  Item  of  the 
debit  side  of  a  running  account  la  to 
be  made  the  subject  of  a  separate 
cause  of  action  It  would  be  too  ex- 
pensive and  burdensome  to  be  borne. 
The  statute  therefore  allows  the  ac- 
count to  be  pleaded  as  If  all  the  mat- 
ters embraced  In  it  were  under  a  single 
arrangement.  And  see  also  L.ovell  v. 
Earle,  127  Mass.  B46  (holding  that 
goods  sold  and  work  and  labor  done, 
either  at  their  reasonable  worth,  or 
at  a  stipulated  price,  or  under  a 
special  contract  fully  performed  by 
pialntifT,  may  be  sued  for  under  the 
common  counts,  and  therefore  may  be 
Joined  In  a  count  on  an  account  an- 
nexed). 

37.  Hagerty  v.  Wood,  t  Blackf. 
(Ind.)  292. 

38.  Buford  v.  Funk,  4  Greene 
(Iowa)  493  (under  the  code  provision 
abolishing  technical  forms  of  action 
and  pleading,  and  permitting  the 
Joinder  of  several  causes  where  they 
affect  all  the  parties  thereto  in  the 
same  capacities)  ;  Lovell  v.  Earle,  127 
Mass.  646.    See  supra  |  149. 

3B.  Cleveland  v.  Campbell,  (Tex. 
CIv.  A.)   38  SW  819. 

40.  Rodefer  v,  Myers,  56  Iowa  227, 
9  NW  18fi :  Cincinnati  v.  Cameron,  83 
Oh.  St  S3«. 

41.  GolUns  V.  Fenley,  SS  SW.MT, 


21  KyL  968  ;  Arnold  v.  Hall,  4  KyL 

366.  And  see  Eberstadt  v.  Jones,  19 
Tex.  CIv.  A.  480,  48  SW  668  (where. 
In  an  action  on  a  sworn  account  for 
goods  sold  and  delivered,  the  account 
was  denied  on  oath,  excepting  the 
sundries  named  In  defendant  s  exhibit, 
and  the  exhibit  was  not  sufficiently 
definite  to  identify  the,  items  therein 
named  as  a  part  of  the  items  of  the 
account  sued  on,  and  It  was  held  that 
the  denial  was  Insufficient).  But  under 
a  petition  on  an  acceunt  In  the  short 
form  permitted  by  the  code  in  Ohio 
it  was  held  that  a  defendant  could 
answer  by  simply  denying  the  amount 
due ;  that  in  such  a  case  defendant 
does  not  deny  any  Items  of  the  ac- 
count or  admit  them,  but  simply  denies 
the  amount  due  and  avers  specially 
that  It  Is  not  as  much  as  plaintiff 
claims.  Wheeler,  etc.,  Mfg.  Co.  v. 
Haaa,  8  OhS&CP  592,  6  OhNP  461. 

4a.  Smith  v.  Holbrook,  99  Ga.  2BC. 
25  SE  627  ;  Crane  Bros.  Mfg.  Co.  v. 
Morse,  49  Wis.  368.  B  NW  816  (hold- 
ing that  such  an  answer  is  Inappro- 
priate and  should  be  stricken  out  as 
frivolous). 

[a]  WlMM  tha  MoouBt  Is  not  ver- 
ified, It  la  otherwise  In  Oeorsda.  Mc- 
Neil V.  Ellis,  4  Oa,  A.  680,  81  SB 
1050. 

43.  Sklnker  v.  Clute.  9  Nev.  342, 

44.  See  Infra  t  210. 

45.  Lbw  V.  Griffin.  (Tex.  Civ.  A.) 
41  SW  73. 

46.  Knowles  v.  Gary,  etc.,  Co., 
(Tex  Civ.  A.)  141  SW  189. 

47.  Morgan  v.  Roper,  119  N.  C. 

367,  25  8E  962. 

48.  Votm  of  Idea  of  aeoottnt  stated 
see  Callander  v.  Howard.  10  C.  B.  290, 
70  ECL  290,  138  Reprint  117:  Lear- 
month  V.  Grandine,  4  M.  &  W.  658 ; 
Seattle  v.  Hatch,  12  U.  C.  Q.  B.  195; 
Melville  V.  Carpenter,  11  U.  C.  Q.  B.  132. 

49.  Mllward  v.  Ingram,  2  Mod.  43, 
86  Reprint  930  (where  North,  C.  J., 
said  that  after  such  an  account  as 
that  stated  in  the  plea  plalntllT  could 
never  have  recourse  to  the  first  con- 
tract. In  this  case  there  was  no  pay- 
ment alleged,  but  merely  that  defendant 
promised  to  pay  plaintiff  the  balance, 
and  that  plaintiff  promised  to  release 
him). 

-  50.  Bcarbortnu^  T^^^tlcr,  S.L«v. 
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the  theory  upon  which  they  are  decided,  for  it  seems 
to  be  established  that  an  accotmting  of  mutual  and 
cross  demands  operates  as  a  settlement  and  pay- 
moit,"  for  it  was  determined  even  at  this  date  that 
if  cross  demands  were  set  off  against  each  other  in 
the  accounting  it  might  be  set  up  as  a  defense — not 
by  pleading  the  accounting  as  such,  but  by  plead- 
ing it  aecordit^  to  its*  legal  operation,  as  payment.^ 
Other  eases,  however,  established  the  rule  to  be  that 
in  the  ease .  o£  an  aeeounting  involving  cross  de- 
mands •  defendant  coald  plead  the  accounting,  set- 
ting np  the  cross  items  as  a  set-off  and  alleging  pay- 
ment." Under  the  statutory  practice  permitting  the 
pleading  of  the  material  facta  necessary  to  constitute 
a  cause  of  action  or  defense  without  averring  their 
legal  effect,  as  well  as  upon  the  theory  thai  the 
promise  .to  pay  an  amount  found  to  be  due  on  an 
aeconnting  is  a  discharge  of  the  items  on  each  side^ 
a  plea  setting  iip  an  accounting  between  the  parties 
and  a  balance  found  dae  to  plaintiff  in  fall  settle- 
ment to  a  date  specified  ia  good."*  Where  a  bill  not 


237,  83  Reprint  6<8 ;  Atherley  v. 
Evans,  Say.  Z69,  &6  Reprint  876  ;  Rolls 
V.  Barnes,  W.  BI.  65,  96  Reprint  35. 

[a]  PlM  of  aooord.  To  a  declara- 
tion containing  the  common  counts, 
defendant  pleaded  that  he  and  plaintiff 
accounted  together  in  respect  to  the 
moneys  claimed  by  the  latter,  and 
divers  sums  of  money  then  due  de- 
fendants, alleging  that  on  such  ac- 
counting defendant,  at  the  reQuest  of 
plaintiff,  credited  and  allowed  all  the 
moneys  mentioned  in  the  declaration, 
and  that  a  twiance  was  found  due 
defendant  of  seven  hundrecl  dollars, 
which  plaintiff  promised  to  pa/.  It 
was  held  that  the  plea  was  bad -even 
on  general  demurrer,  as  being  a  plea 
of  mere  accord  vlthout  satisfaction. 
Bump  V.  Phcenlx,  6  Hill  (N.  T.)  308. 

61.  Callander  v.  Howard,  10  C.  B. 
290,  Tft  ECL  290.  188  Reprint  117: 
Hayford  v.  Andrews,  Cro.  Blis.  S97, 
78  Keraint  932 :  Pott  v.  Cleg,  11  Jur. 
219 ;  Clark  v.  Alexander,  8  Jur.  49S ; 
Scholey  V.  Walton,  S  Jur.  S19 ;  Ashby 
V.  James,  12  L.  J.  Bxch.  29E. 

SS.  Bump  V.  Phoenix,  6  Hill  (N. 
T.)  308;  I^y  V.  King,  1  Ld.  Raym. 
080,  91  Reprint  1353,  12  Mod.  637,  88 
Reprint  1502. 

[a]  Cuas  nvlawed'-'Atherley  v. 
Evans,  Say.  269,  96  Reprint  876  (where 
It  was  held  that  a  plea  of  an  account 
stated  Is  bad  upon  the  ground  that 
an  accounting  will  not  discharge  a 
simple  contract  debt)  refers  to  May 
V.  King.  1  Ld,  Raym.  680,  91  Reprint 
1363,  12  Mod.  537.  88  Reprint  1502. 
as  a  ease  where  the  authority  of 
Mllward  v.  Ingram.  2  Mod.  48.  86  Re- 
print 930,  was  denied,  but  If  the 
authority  of  this  last  case  was  denied 
in  May  v.  King,  supra.  It  was  not  upon 
the  ground  upon  which  the  ruling 
seems  to  be  based  In  Atherley  v.  Evans, 
supra,  but  rather  upon  the  ground 
that  the  defense  should  have  been 
pleaded  according  to  Its  legal  opera- 
tion and  not  as  an  account  Rtated. 
And  Indeed  In  this  last  case  defendant 
not  only  pleaded  the  accounting  but 
further  pleaded  that  he  had  paid  the 
balance  found  to  be  due. 

63.  Callander  v.  Howard,  10  C.  B. 
290,  70  ECL  290,  138  Reprint  117; 
Sutton  V.  Page,  3  C.  B.  204,  54  ECL 
204,  136  Reprint  82  (where  Tlndal. 
C.  J.,  said  that  the  plea  in  that  case 
alleged  both  an  accounting  and  pay- 
ment of  a  sum  found  due,  but  that 
If  It  had  not  alleged  both.  It  would 
■ot  have  been  good)  ;  Learmonth  v. 

e,  4  M.  *  W.  668  (where  the 
character  of  p|ea  was  pleaded, 
crou  Items  were  pleaded  In 
a  set-off)  J  Beattle  v.  Hatch, 

%B.  196;  Melville  v.  Car- 
.  C.  Q.  B.  132  (which  was 
on  three  bills  of  exchange 
unt  tor  goods  sold  and  de- 
nier paid,  mna  a  count  upon 


an  account  stated  and  defendant 
pleaded  that  after  the  accruing  of 
the  causes  of  action  and  before  the 
commencement  of  the  suit  he  and 
plaintiff  accounted  together  of  and 
concerning  said  causes  of  action  and 
of  and  concerning  certain  other 
claims  and  demands  of  plaintiff  against 
defendant  and  certain  other  claims 
and  demands  of  defendant  against 
plaintiff,  and  that  on  this  accounting 
a  certain  amount  was  found  to  be 
due  to  plaintiff  which  defendant  prom- 
ised to  pay  In  consideration  of  the 
premises  and  which  he  afterward  paid, 
and  It  was  held  that  the  plea  amounted 
to  an  allegation  of  the  allowance  of 
the  cross  demands  upon  an  account 
stated,  and  payment  of  the  balance 
and  that  It  was  unexceptionable  in 
form).  But  in  two  of  the  cases  herein- 
before cited  which  hold  that  a  plea  of 
an  account  stated  is  bad  ( Rolls  v. 
Barnes.  W.  Bl.  65,  96  Reprint  35,  Bump 
V.  Phoenix,  6  HUl  (N.  Y.)  308),  It  was 
alleged  in  the  pleas  that  the  balance 
lound  due  on  the  accounting  was  In 
favor  of  defendant. 

[a]  SuJSMmuer  of  plea*— In  Smith 
V.  Page,  IS  M.  A  W,  S8S.  It  Was  held 
that  a  plea  In  an  action  of  Indebitatus 
assumpsit,  that,  after  the  accruing  of 
the  causes  of  action  in  the  declara- 
tion mentioned,  and  before  the  com- 
mencement of  the  suit,  defendant  and 
plaintiff  accounted  together  of  and 
concerning  said  causes  of  action  and 
all  other  claims  and  demands  then 
being  between  plaintiff  and  defendant, 
and  that  on  such  accounting  a  cer- 
tain sum  was  found  to  be  due,  which 
defendant  promised  to  pay  and  which 
before  the  commencement  of  the  suit 
he  did  pay,  was  bad  because  tt  did 
not  show  that  at  the  time  of  the 
second  accounting  any  cross  demand 
existed  in  favor  of  defendant  against 
plaintiff,  etc. 

54.    Rand  v.  Wright.  129  Mass.  60. 

[a]  BnlBoimor  or  pl«».-~In  Nodlne 
V.  Union  First  Nat.  Bank,  41  Or.  386. 
68  P  1109,  it  was  held  that  where.  In 
an  action  against  a  bank,  the  answer 
alleged  that  from  time  to  time  de- 
fendant rendered  to  plaintiff  itemized 
statements  of  the  account,  and  that 
he  made  no  objection  thereto,  but 
acquiesced  therein  and  in  each  and 
every  item  thereof,  and  the  answer 
stated  the  balance  shown  by  such 
statements,  such  allegations  were  suffi- 
cient, after  verdict,  as  allegatlans  of 
an  account  stated. 

65.  Hankey  v.  Simpson,  3  Atk.  308, 
26  Reprint  976. 

66.  Bergman  Produce  Co.  v.  Browne, 
(Tex.  Civ.  A.)   141  8W  IBS. 

67.  (3ervtn  v.  Beaird,  26  La.  Ann. 
tSO ;  Normand  v,  Eidwards,  23  La. 
Ann.  142 :  Smith  v.  Weed  Sewtng  Sfoeh, 
Oom  n  Oh.  St.  fiei  (hoidlni:  that  a 


only  impeaches  an  account  but  charges  that  plaintt^T 
has  no  counterpart,  if  defendant  pleads  a  stated 
account  he  must  annex  it  to  his  answer.** 

176]  f.  Fajrment.  A  plea  of  payment  pre- 
sents a  good  defense  in  an  action  on  aceoant  ;^  but 
such  a  plea  admits  the  correctness  of  the  account 
sued  on." 

177]  g.  Joinder  of  DefensM.  Defendant  may 
plead  several  defenses  when  the  truth  of  one  does 
not  show  the  falsity  of  the  other." 

[$  178]  iL  8et-0ff  and  Oonntardalm.  If  an 
answer  by  way  of  set-off .  or  counterclaim  ia  basedj 
upon  an  account,  it  should  be  filed  with  the  plead-i 
ittg  as  in  the  case  of  a  complaint,  when  this  is  neces-| 
saiy  under  the  statute."  A  plea  in  reconvention  ad-| 
mits  the  correctness  of  the  account  sned  on.*** 

[$  179]  L  TarilLeation.  Where  a  suit  has  been 
brought  on  an  open  account  not  properly  verified, 
defendant  is  not  required  to  verify  his  plea.*^  Andi 
a  plea  of  the  statute  of  limitations  need  not  bd 
verified.** 

plea  of  payment  admits  a  sale  ani! 
delivery  of  the  items,  and  raises  no 
issue  as  to  whether  the  goods  wer?. 
wrongfully  obtained) ;  Oliver  v.  Ed- 
ward Welt  Co.,  (Tex.  Civ.  A.)  l» 
SW  1109. 

[a]    Oonstrnctlott  of  $lMb — Where 
the  answer  in  an  action  on  a  sworn 
account  merely  denies  the  indebted- 
ness because  of  an  alleged  settlement, 
it  is  merely  a  plea  of  payment,  which 
does   iiot    require   plaintiff    to  pro\e 
the  Items  of  the  account,  althou(;n  the 
answer  Is  verified,    Oliver  v.  Edwani 
Weil  Co.,  '(Tex.  Civ.  A.)  138  SW  110^.  ' 
Plaintiff  sued  on  an  account  aggrerat-  | 
ing  one  hundred  and  fifty-one  dollars 
and  seventy-five  cents,  on  which  (dm  | 
Items  amounting  to  seventy-five  dollars  i 
and  nineteen  cents  were  credited.   De-  i 
fendant  denied  the  allegations  In  the  ; 
petition,  and  asserted  that  the  account 
was  only  seventy-five  dollar^  and  thst  j 
he  had  fdvOa  bis  note  tor  that  mm 
and  .paid    It   through   the    amount  i 
credited  on  the  account    It  was  taeM  I 
that  the  suit  was  an  action  to  recover  | 
only  the  excessive  claim  after  deduct- 
ing the  conceded  payments,  and  that  ; 
defendant's  answer  was  not  a  plea  < 
of  payment,  but  merely  a  denial  that  i 
the  debt  sued  on  ever  existed.   Carter  , 
V.  Coston,  9  Oa.  A.  498,  71  SE  7Si.  i 

68.  Collins  V.  Fenley,  63  SW  667.  ■ 
21  KyL  958   (where  a  denial  of  the 
value  of  the  aervites  sued  for  was  ■ 
held  not  to  be  Inconsistent  with  th*  ' 
special  plea  of  payment)  ;  Qrier  Com>  I 
mission  Co.  v.  Dockstader,  47  Mo.  A. 
42   (holding  that  an  affirmative 
f ense  that  the  balance  sued  for  'R'bs 
the  result  of  wagering  contracts,  and 
a   further   defense  that   plalntItT,  as 
defendant's  agent    In    these    transar-  | 
tions,  disobeyed  the  orders  and  direc-  i 
tlons  of  defendant,  and  thus  caused 
loss  to  him.  were  not  inconsistent). 

[a]    Payment  and  a  denial  of  tiv  i 
aooonnt    are    Inconsistent  defensw 
Gerv-in  v.  Beaird,  26  La.  Ann.  630.  I 

69.  Blddle  V.  Reed,   S3   Ind.  S!9;  : 
Home  S".  Ins.  Co.  v.  Arthur,  48  Nebr-  I 
461,  67  NW  440  (holding  that  wher*  I 
a   defendant   sets   up  as  a  counter- 
claim a  cause  of  action  as  for  moncv 
due  according  to  an  exhibit  attached,  i 
but  no  account  or  exhibit  Is  attached  | 
to  his  pleading,  and  there  are  no  al- 
legations showtaig  the  nature  of  tt» 
indebtedness,  a  Judgment  for  plalntilt 
cannot  be  disturbed  because  the  court 
will  be  unable  to  say  that  evldenra 
offered   was  responsive  to  any  \sBie 
formed  on  the  counterclaim)  ;  Starii 
v.  Burkitt,   (Tex.)   12B  SW  843  [nv 
(Civ.  A.)  120  SW  939]. 

eo.    Normand  v.   Edwards,  3S  U 
Ann.  142. 

61.    General  Specialty  Co.  v.  TWM 
Ic&  eta,  Co.,  S  (3a.  A.  £02.  CO  SE  111- 
m.   Wacttwr  v.  Bayct,  <  Aria  Tii 

tt  P  liU. 
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180]  3.  Affidavit  of  Defense.**  In  several 
states  statutory  provisions  have  existed  in  substance 
requiring  a  defendant  sned  on  a  book  account  to  file 
an  affidavit  of  defense,  and,  upon  bis  failure  to  file 
&  sufficient  affidavit,  pecmitting  judgment  to  be  en- 
tered on  the  account  for  the  amount  thereof." 
Where  the  matter  is  not  the  proper  subject  of  book 
account  so  that  it  may  be  proved  by  the  book,  such 
afBdavit  is  not  required  in  order  to  prevent  judg- 
ment,*' and  the  account  should  show  a  prima  facie 
esse.**  The  afftdavit  o^  defense  most  be  direct  and 
certain.*'  The  courts  do  not  conatnie  sueh  affidavits 
strictly  against  defendant.** 

181J  4.  BepUcation  or  Reply.  In  a  suit  for 
tbe  recovery  of  the  balance  of  an  account,  to  a 
raunterclaim  setting  up  a  verified  account  plaintiff 
may  file  a  verified  reply  of  an  account  stated,  which 
is  a  sufficient  denial  of  the  verified  account.**  So 
where  a  defendant  in  an  action  of  assumpsit  pleads 


an  accounting  and  setnsff  of  cross  demands  resulting 
in  a  full  discharge  and  satisfaction  of  the  promises 
declared  on,  plaintiff  may  reply  "never  indebted" 
in  the  manner  and  form,  etc.,  and  it  is  not  neces- 
sary to  traverse  the  accounting."*  And  where  a  plea 
alleges  an  accounting  covering  the  causes  of  action 
in  the  declaration  mentioned  and  all  other  claiios  and 
demands  then  being  betvfeen  plaintiff  and  defendant, 
and  payment  of  the  balanee  found  due,  a  replication 
denying  the  accounting  as  broadfy  aa  it  is  laid  in 
the  plea  is  good.^^ 

[$  182]  6.  Amendment.  The  general  rules  as  to 
the  amendment  of  pleadings  apply  in  actions  on 
accounts.''^  Failure  to  set  out,  file,  or  annex 
an  account  is  an  amendable  defect.^^  So  also  a 
declaration  or  complaint  may  be  amended  by  setting 
out  additional  items  of  account,^*  or  by  inserting 
words  to  identify  the  account  sued  on.*'  'An  amend- 
ment may  be  allowed  by  adding  a  count  on  a 


63.  Toxm  of  Rflldsvlt  see  Thorne  v. 
Travellers  Ins.  Co.,  80  Pa.  IS ;  New 
England  Steam  Brick  Co.  v.  Dube,  19 
R.  I.  S»7.  37  A  14. 

64.  See  the  statutes  ot  tbe  several 
states.  And  see  Sloan  v.  Grlmsh&w, 
S  Det  326 ;  Chicago  Stamping:  Co.  v. 
ilecbanlcal  Rubber  Co..  83  111.  A.  230  ; 
Fenn  v.  Barly,  113  Pa.  264,  6  A  58  : 
Wall  V.  Dovey.  60  Pa.  212 ;  O'Connor 
V.  American  Iron  Mountain  Co.,  66  Pa. 
234  ;  Newell  v.  Richardson,  4  Pa.  Cas. 
462,  7  A  764;  Comly  v.  Simpson,  6 
Pa.  8up«r.  12,  41  WklyNC  240 ;  Hamlll 
T.  (yDonnell,  2  Miles  (Pa.)  101 ;  New- 
t(A  T.  Smith,  6  WklyNC  (Pa.)  66; 
Orth  T.  Saylor,  2  WklyNC  (Pa.)  349; 
Kunds  V.  Haedrtek,  2  WklyNC  (Pa.) 
228:  Hart  v.  Kirk,  1  WklyNC  (Pa.) 
81;  GabeU  v.  Thomas,  1  WklyNC 
(Pa.)  bl ;  Smith  v.  Potter,  1  WklyNC 
(Pa.)  61:  Pawtucket  Steam,  etc.,  Pipe 
Co.  V.  Brins,  21  R.  I.  467.  44  A  696. 

65.  Sloan  v.  Grlmshaw,  9  DeL  32S ; 
Fenn  v.  Barly,  112  Fa.  264,  6  A  68; 
Xewton  V.  Smith,  6  WkIyN(3  (Pa.)  66. 

66.  Fritz  Hathaway,  135  Pa. 
:T4,  19  A  1011 ;  HamUl  v.  O'Donnell, 
2  Miles  (Pa.)  101:  Rldgeway  v.  Bell, 
1  Phlla.  (Pa.)  117;  KunsUr  v.  ^aed- 
rlck,  2  WklyNC  (Pa.)  228. 

[al  iCaat  oliuve  fl*fMiaaiit— The 
book  entry  must  prima  facte  charge 
defendant.  Baltimore  v.  Ideson.  47 
Ud.  642;  Farrell  v.  Baxter.  11  WklyNC 
(Pa.)  400.  Items  which  do  not  ap- 
pear to  be  charged  to  any  one  are 
not  sufflelent.  Wall  v.  Dovey,  60  Pa. 
212;  Camburn  v.  Cos;  12  Mont?.  Co. 
(Pa.)  30.  But  where  the  demand  Is 
expressly  founded  upon  a  book  ac- 
count for  services  rendered  by  plaintiff 
to  defendant's  wife  as  per  copy  set 
out,  an  objection  that  It  did  not  appear 
that  defendant  had  been  debited  In 
the  account  was  held  to  be  untenable. 
Tledeman  v.  Loewengrund,  2  WklyNC 
(Pa.)  272. 

[b]  Xrame  of  andltor. — ^In  assump- 
sit a  copy  of  an  account  flled  need 
not  contain  the  name  of  plaintiff  from 
whom  tbe  ^oods  were  bought.  In  order 
to  be  such  a  copy  that  Judgment  can 
be  entered  upon  it  for  want  of  an 
affidavit  of  defense^  Heft  v,  Buford, 
i  Pa.  Co.  S19;  Orth  v.  Saylor,  2 
VnclyNC  (Pa.)  849. 

[c]  &iimp«d  oluwfWl^^  book  ac- 
count showing  lumped  charges  Is  In- 
efficient In  this  connection.  Loeb  v. 
Heere,  19  Pa.  Co.  S41 ;  Coll  v.  Stel- 
Tsagon,  20  WklyNC  (Pa.)  21;  Appel 
V.  Stein,  6  WklyNC  (Pa.)  461. 

67.  Coulston  T,  Bertolet,  12  A  266 
(where  tbe  affidavit  was  such  that 
no  charge  for  perjury  would  lie  upon 
It  and  contained  no  averment  ot  how 
■or  when,  an  alleged  payment  was 
made)  ;  Newell  v.  Richardson,  4  Pa. 
Cas.  462,  7  A  764 ;  Comly  v.  Simpson, 
•  Pa.  Super.  12,  41  WklyNC  240 
(where  all  the  allegations  might  have 
been  admitted,  and  yet  defendant 
might  have  been  properly  credited  on 


another  account  with  what  be  alleged 
he  had  paid  plaintiff). 

[a]    AllLdavit  liald  to  b*  ■nIBclant 

see  Davenport  Co.  r.  Addlcks,  21 
Del.  4,  $7  A  632  ;  Keough  v.  Leslie^  92 
Pa.  424  :  White  v.  Sperling,  24  Pa. 
Super.  120 :  Stoops  v.  Post,  16  WklyNC 
(Pa-i  176 :  Ollllngham  v.  Koppella, 
IS  WklyNC  (Pa.)  281;  Newton  v. 
Smith,  6  WklyNC  (Pa?)  66;  Erllcher 
V.  LawBon.  5  WklyNC  (Pa.)  478: 
Atha  V.  Bamett.  2  WklyNC  (Pa.) 
478  ;  Robaon  v.  Davis.  2  WklyNC 
(Pa.)  274  ;  Myers  v.  Brlce,  2  WklyNC 
(Pa.)  262:  KunzlK  v.  Haedrlck,  2 
WklyNC    (Pa.)     228  ;    Crompton  v. 


Resteln,  2  WklyNC  (Pa.)  164;  Jones 
v.  Bely,  2  WklyNC  (Pa.)  189;  Derr 
V.  Coar,  1  WklyNC  (Pa.)  433 :  Smith 


V.  Potter,  1  WSlyNC  (Pa.)  61. 

Cbl  AflUavlt  Utd  to  b«  insnfll- 
olwB  see  Comly  v.  Simpson,  6  Pa. 
Super.  18.  41  WklyNC  240;  Atkinson 
V.  Harper,  14  WklyNC  (Pa.)  369  ; 
Irftnti  V.  Fowler,  14  WklyNC  (Pa.) 
369;  Brown    v,    Dupuy,    4  WklyNC 

iPaj  491 ;  Tledeman  v.  Ixewengrund, 
WklyNC  (Pa.)  272  ;  Badeau  v. 
Auerbach.  2  WklyNC  (Pa.)  223:  Hart 
v.  Kirk,  1  WktyNC  (Pa.)  84  ;  Qabell  v. 
Thomas,  1  WklyNC  (Pa.)  61. 

[c]  waiTM*  of  obJsoOon^If  de- 
fendant makes  no  objection  to  an  in- 
sufficient affidavit  of  defense  until  the 
trial  of  the  action,  he  will  be  deemed 
to  have  waived  hla  objection.  Paw- 
tucket Steam,  etc.  Pipe  Ca  v,  Briggs, 
21  K.  I.  467,  44  A  696. 

68.  A.  H.  Davenport  Ca  v,  Ad- 
dlcks, 21  Del.  4,  67  A  632  (where  an 
affidavit  of  defense  in  an  action  on  an 
account  for  goods  sold  and  delivered, 
denying  that  defendant  had  "pur- 
chased or  authorised  the  purchase"  of 
tbe  goods,  was  held  sufficient). 

68.  Molino  V.  Blake,  6  Ariz.  319, 
62  P  366  (holding  further  that  the 
complaint  and  reply  In  such  a  case, 
not  being  repugnant,  should  be  con- 
strued together,  and  that  where  de- 
fendant chooses  to  go  to  trial  on  the 

[■leadings  as  they  thus  stand,  the  only 
ssue  is  the  tact  whether  or  not  there 
had  been  an  adjustment  and  settle- 
ment of  tbe  accounts  of  the  parties). 

70.  Learmonth  v.  Orandlne,  4  M.  ft 
W.  668. 

71.  Sutton  v.  Page.  S  C.  B.  204.  64 
BCL.  204,  186  Reprint  82. 

79.  Cal. — Cowdery  v.  McChesner, 
124  Cal,  S6S.  ST  P  221. 

Oa. — DlU.v.  Jones,  3  Qa.  79. 

Ky.— Arnold  v.  Hall,  4  KyL  866. 

Ma — Moraroe  v.  Thomas,  61  Me.  681 ; 
Butler  V.  Mlllett,  47  Me.  492. 

Mass. — Burgess  v.  Bugbee,  100  Mass. 
162 ;  Tarbell  v.  Dickinson,  3  Cush. 
346. 

Mo. — Budde  V.  Alien,  21  Mo.  20. 

N.  H. — ^McQueston  v.  Young,  21  N. 
H.  462  ;  Merrill  v.  Russell,  12  N.  H.  74. 

Pa. — Fels  v.  Loeb,  3  Pa.  Co.  136. 

R.  T.— Hawkins  v,  McNeal,  16  K.  I. 
386,  17  A  172. 

[a]  Amsndmant  dlsaUowad^Wherfl 


one  of  the  Items  in  an  account  an- 
nexed was  the  alleged  balance  of  a 
certain  shipment,  the  court  held  an 
amendment  striking  out  that  Item  In- 
admissible, both  as  tending  to  deprive 
defendant,  who  contended  that  the 
balance  of  that  shipment  was  the  other 
way,  of  the  benefit  of  a  set-oR  by  sur* 
prise,  and  as  tending  to  encourage  a 
multiplicity  of  actions.  Dodge  v. 
Tlleston.  12  Pick.   (Mass.)  328. 

[b]  viaadiBif  apadal  ouMliaiil.i  ii 
Plaintiff  may  amend  his  declaration, 
not  for  the  purpose  of  counting  upon 
a  special  contract  aa  a  distinct  cause 
of  action,  bQt  to  disclose  the  pertinent  < 
facta  under  which  the  sale  and  de- 
livery Were  mads.  Tvnnlln  v.  Baaa 
Furnace  Co.,  93  Oa.  (94.  SO  SB  44. 

73.  Harrington  v.  Tattle,  64  He. 
474;  Butler  v.  Mlllett,  47  Me.  498; 
Burgees  v.  Bugbee,  100  Masa.  1-68 ; 
Tarbell  v.  XMcklnson,  8  Cuab.  (Mass.) 
846  :  Mangelsdorf  Bros.  Co.  v.  Hamden 
Seed  Co.,  188  Mo.  A.  607.  118  8W  IS. 

[a]  ItwnlslBg  aooonnt  pravloasir 
flI«d>~-Where  an  itemized  statement 
of  an  account  Ls  required  to  be  filed 
before  Issuance  of  process,  the  court 
may  grant  leave  to  file  such  an  ac- 
count, the  original  account  having 
been  unitemlzed,  Instead  of  quashing 
the  process  on  motion.  Bloom  v.  Mo* 
Grath.  68  Miss.  249. 

[b]  Bnlaiwemant  of  nlatm  Tt 
seems  that  plalntlfTs  claim  cannot  be 
enlarged  by  such  an  amendment  But- 
ler v.  Mlllett,  47  Me.  492. 

74.  Wise  V.  Wakefield,  118  Cat 
107,  60  P  310  (holding,  however,  that 
if  the  court  orders  that  plaintiff  have 
leave  to  amend  on  condition  that  a 

{irevlous  offer  by  defendant  to  allow 
udgment  in  a  certain  sum  shall  be 
deemed  Increased  to  correspond  with 
the  increased  demand  of  plaintiff,  and 
plaintiff  does  not  act  on  this  sugges- 
tion, he  cannot  complain  of  the  denial 
of  his  application). 

[a]  Transfer  ot  Itsms  ttma  aa- 
other  action. — But  where  two  parties 
have  commenced  separate  actions 
against  the  same  defendant  on  ac- 
counts annexed  to  their  writs,  for 
different  and  distinct  Items,  the  ctfurt 
la  not  authorised  to  pennit  the  Jtems 
of  the  account  embraced  In  one  action 
to  be  transferred  and  added  to  the 
account  in  the  other  by  way  of  amand- 
ment  This  would  not  be  an  amend- 
ment to  cure  an  imperfection  or 
mtstake  In  the  manner  or  stating  plaln- 
tUTs  cause,  but  would  be  to  substitute 
a  different  causa.  Uerrllt  v.  Russell, 
IS  N.  H.  74. 

7B.  Hawkins  v.  McNeal.  16  R.  I. 
886,  17  A  172  (permitting  an  amend- 
ment by  Inserting  the  words  "balance 
due"  so  as  to  make  the  action  one 
for  a  balance  due  on  a  book  account). 

[a]  Idsntlfloatioa  of  aooonnt  rs- 
dnoad  I17  oradltB. — In  a  suit  on  an 
open  account  alleged  to  be  due  from 
defwdant  to  plaintiff's  assignor  under 
an  asslgnmoit  for  tl\»  beo^flt^oC 
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pi^omisBory  note  wfaieh  has  been  pleaded  in  pay- 
ment/' The  statonent  in  a  complaint  that  the 
account  sued  on  was  verified  need  not  ^e  repeated 
when  the  complaint  is  amended.''^ 

[$  183]  a.  Issues,  Proof,  and  Variance."  In  as- 
sumpsit on  common  counts  other  than  insimnl  com- 
putassent  defendant  may,  under  the  general  issue 
and  notice  of  a  sk-ofit,  show  a  balance  due  to  him 
on  an  account  stated  of  more  than  sufficient  to  ex- 
tii^nish  plaintiff 's  claim and  where  the  petition  is 
in  the  short  form  authorized  by  the  statute  it  must 
be  construed  to  contain  and  by  implication  allege  all 
those  facts  which  it  would  otherwise  be  necessary 
specifically  to  aver  in  the  statement  of  a  sufficient 
cause  of  action,  and  every  fact  thus  averred  by  im- 
plication is  traversed  and  put  in  issne  by  a  general 
denial.^  If  defendant  wishes  to  defend  on  the  ground 
that  the  demand  sued  on  as  an  open  account  had 
by  agreement  of  the  parties  become  an  account 
stated,  he  must  af&rmatively  plead  that  defense." 
So  if  defendant  desires  to  defend  upon  the  ground 
that  plaintiff  had  assigned  his  claim,  he  must  allege 
that  faet.^^   And  in  order  to  prove  the  defense  of 


payment,  defendant  must  plead  it."  An  affidavit  in 
assumpsit  that  the  account  filed  with  the  declara- 
tion is  not  correct  puts  in  issue  the  liability  of  de- 
fendant on  the  account,  but  not  the  validity  of  the 
particular  items  of  the  account.**  Where  the  answer 
to  an  action  upon  an  account  annexed  alleges  that 
all  the  charges  were  furnished  under  a  special  con- 
tract, and  plaintiff  files  a  replication  all^^ing  that 
such  contract,  if  made,  is  invalid  under  the  statute 
of  frauds,  the  only  issue  is  as  to  the  exigence  and 
validity  of  the  contract,  and  plaintiff  cannot  prove 
that  the  account  annexed  was  also  for  other  items 
outside  the  contract.*"  Since  an  action  on  an  ac- 
count may  be  maintained  notwithstanding  the  sub- 
ject-matter "relates  to  a  special  contract,  provided 
that  it  has  been  fully  performed,"  it  follows  that 
plaintiff  may  prove  his  action  as  laid,  although  the 
writing  itself  would  be  admissible  in  evidence 
whether  mentioned  in.  the  pleading  or  not,*'  if  the 
terms  of  the  contract  can  be  gathered  from  the 
bill  of  particulars."  The  rule  that  the  pleadi^ 
and  the  proof  must  correspond  applies  of  course  in 
actions  on  accounts.*"    A  recovery  cannot  be  had 


Itors,  the  account  appeared  In  the 
schedule  of  the  various  debts  aBslgned, 
and  the  account  attached  to  the  peti- 
tion wEfl  for  a  larger  amount.  Plain- 
tiff alleged.  In  an  amended  petition, 
that  the  account  had  been  reduced  by 
credits  to  the  amount  stated  in  the 
assignment.  Defendant  objected  that 
It  was  not  stated  la  the  assignment 
to  be  the  balance  of  the  account, 
but  an  open  account,  and  therefore 
contended  that  the  debt  sued  for 
was  not  the  one  assigned ;  but  It 
was  held  that  as  the  object  of  the 
assignment  was  to  set  over  the  amount 
due  on  an  open  account  from  the 
debtor  for  the  oeneflt  of  the  creditors, 
that  object  would  be  defeated  by  mere 
Inadvertency  in  calling  it  the  balance 
of  an  account,  and  that  plaintiff  could 
show  that  the  amount  sued  for  was 
the  balance  after  credits  claimed  by 
defendant  for  the  purpose  of  identify- 
ing the  account  sued  on  pursuant  to 
the  allegations  in  the  amended  petl- 
tlcm.  Burnham  t.  Chandler,  15  Tex. 
441. 

76.  Fels  T.  Loeb.  S  Pa.  Co.  186; 
Blum  V.  Mara,  1  Tex.  A.  Civ.  Cas. 
<  476. 

7f.   Fulton  T.  Sword  Medlcdne  Co., 
146  Ala.  831,  40  S  8»8. 
98*   Tulaiwc  Tul  w  mh  i 

Pleading  and  proof  and  Judgment  as 
to  amount  of  recovery  see  Infra 
I  Sll. 

Statement  or  particulars  of  account 
and  proof  see  supra  |  159. 

79.  Nichols  V.  Alsop,  6  Conn.  477. 

80.  Dykeman  v.  Johnson,  83  Oh.  St. 
126,  -93  NID  626. 

81.  Boston  V.  Henderson,  92  Mich. 
606,  52  NW  1020;  Thompson  v.  Lind- 
say. 242  Mo.  63,  145  SW  472  ;  Rishel 
v.  Well,  31  Misc.  70,  S3  NTS  178  Jaff 
80  Misc.  805,  61  NYS  1112}. 

[a)  n  la  an  Immatarlal  Tarlauoa, 
under  N.  Y,  Code  Civ.  Proc.  |  2943, 
where  defendant  In  an  action  to  re- 
cover a  balance  on  an  account  proved 
a  stated  account  and  payment  of  the 
balance  ascertained,  although  his  an- 
swer did  not  technically  set  up  an  ac- 
count stated.  Scbujrler  v.  Ross,  13 
NYS  944. 

83.  Crane  Bros.  Mfg.  Co.  v.  Morse, 
49  Wis.  368.  6  NW  «16. 

83.  Langstaff  Hardware  Co.  v. 
Wallace,  <Mi»8.)  28  S  871. 

[a]  SolBoiency  of  answer ^Tn  an 
action  of  contract  on  a  promissory 
note  and  on  an  account  annexed,  the 
defense  of  payment  Is  open  under  an 
answer  alleging  that,  "If  the  plaintiffs 
shall  prove  the  making  of  the  note  de- 
clared on,  or  any  of  the  itema  In  the 

ElalntifFs'  bill  of  particulars,  the  same 
ave    been    fully    paid."   Swett  v. 
Sonthworth.  126  Mass.  417. 


84.  TIchenor  v.  Woodbum  Barren 
Wheel  Co.,  64  Miss.  689. 

86.  Friend  v.  Pettinglll,  116  Uaso. 
516. 

86.  See  supra  |  149. 

87.  Talbotton  R.  Co.  v.  Gibson,  106 
Ga.  229,  32  SE  161 ;  Burch  v.  Harrell, 
93  Oa.  719,  20  SB  212 :  Schmidt  v. 
Wambacker,  62  Ga.  821 :  Elm  City 
Club  v.  Howes.  92  Me.  211,  42  A  892. 

[a]  The  fact  that  th*  amennt 
proved  to  be  due  was  under  a  special 
contract  and  was  leira  than  the  sum 
of  the  Items  Included  "in  plalntlfTs  ac- 
count wilt  not,  as  a  matter  of  law, 
prevent  the  recovery  of  the  amount 
actually  due.  Loveil  v.  Earl^  127 
Mass.  646. 

[b1  Asstunpslt  on  aooowt  Ur 
naxed. — But  In  assumpsit  on  an  ac* 
count  annexed  It  Is  held  that  a  sufll- 
clent  declaration  must  contain  all  the 
allegations  necessary  ,to  make  out 
plaintiff's  case  without  reference  to  a 
paper  not  attached :  that  an  account 
annexed  Is  a  part  of  the  declaration ; 
and  that  as  each  Hem  Is  or  may  be  a 
separate  contract  in  Itself,  no  proof 
in  regard  to  such  contract  Is  admis- 
sible if  not  relied  upon  In  the  declara- 
tion. This  was  In  reference  to  an 
account  annexed  containing  but  one 
lumped  Item  without  notice  of  the  sev- 
eral Items  of  which  It  consisted.  Ben- 
nett v.  Davis,  62  Me.  544. 

88.  nobertB  v.  Leak,  108  Oa.  SOS, 
33  SE  995. 

89.  Cal.^Wlse  V.  Wakefield,  118 
Cal.  107,  60  P  810;  Hopkins  v.  Orcutt, 
61  Cal.  537. 

Ind. — Arcana  Gas  Co.  v.  Moore,  8 
Ind.  A.  482,  36  NE  46. 

La. — Moore  v.  Gordon,  26  La.  Ann. 
167. 

Me.— Nutt  V.  Merrill,  40  Me.  237. 
Mass. — Jackson  v.    Hall,    14.  Pick. 
IBI. 

-fa]  Kviaenoe  held  admissible  un- 
der pleadlsgv.^ — A  petition  alleged  that 
defendant  was  indebted  In  a  stated 
sum  on  a  mutual  adcount,  "as  will 
more  fully  appear  from  the  bill  of 
particulars."  Such  bill  showed  numer- 
ous items  of  Indebtedness  to  plaintiff, 
and  several  from  plaintiff  to  defend- 
ant, the  last  against  defendant  being 
within  four  years  from  the  time  the 
petition  was  filed.  It  was  held  to 
authorize  the  admission  of  evidence 
of  a  course  of  mutual  dealings  be- 
tween the  parties,  where  each  had 
given  credit  to  the  other  on  the  faith 
of  the  Indebtedness  to  the  other. 
Wagener  v.  Steele,  117  Ga.  146,  48 
SK  40S.  Under  a  declaration  on  an 
account  annexed  containing  Items  for 
cash,  and  an  answer  denying  that  de- 
fendant received  the  sums  charged  or 
svM  them  w  any  |Mrt  of  them  to 


plaintiff,  defendant  may  prove  that  he 
received  the  sums  charged  and  applied 
them,  with  the  consent  of  plaintiff,  to 
the  extinguishment  of  debts  previously 
due  to  him  from  plaintiff.  Howard  v. 
Hayward,  16  Gray  <Mass.)  864. 
Wliere,  in  an  action  on  a  book  ac- 
count, defendant  flies  an  affidavit  that, 
in  his  opinion,  there  Is  a  good  and 
valid  defense  to  plaintiff's  suit,  and 
ttiat  the  defense  consists  In  the  terms 
of  the  contract,  to  which  contract 
plaintiff  refers  in  the  copy  of  the  ac- 
count flled,  and  plaintiff,  by  failure  to 
object,  waives  the  Indeflniteness  of  the 
amdavit  as  to  the  contract.  It  Is  com- 
petent to  permit  defendant  to  show 
that  all  Items  in  dispute  were  In- 
cluded In  the  contract.  Pawtucket 
Steam,  etc..  Pipe  Co.  v.  Brtggs.  21 
R.  I.  467,  44  A  695. 

[b1  BTidenc*  held  Inadmlaalhte 
nndsr  pleadings. — In  an  action  on  an 
open  account,  embracing  charges  tor 
merchandise  and  tor  "cash,"  evidence 
by  plaintUEs  tending  to  show  that  the 
cash  Items  did  not  really  represent 
money  furnished  to  defendants,  but 
the  amoants  of  two  promissory  notes 
which  had  been  given  by  the  latter 
for  merchandise  other  than  that  set 
forth  In  the  bill  of  particulars  at- 
tached to  plalntlffiB'  petition.  Is  Inad- 
missible. Burns  T.  Bangs,  110  Ga. 
267,  34  SE  576. 

re]  Defense  of  flranO,  nistaln,  or 
fatlnre  of  consMeratlon. — Where  plain- 
tiff filed  defendant's  draft  In  his  favor 
for  one  hundred  dollars  and  an  item- 
ized account  for  one  hundred  and  two 
dollars  and  sixty  cents,  and  the  cita- 
tion described  his  demand  as  an  action 
of  debt  on  an  account  for  one  hundred 
and  two  dollars  and  sixty  cents  for 
professional  services  and  for  money  ex- 
pended, the  action  is  one  on  an  open 
account,  and  not  on  a  written  oblii^a- 
tlon;  and  hence  evidence  of  plaintiff's 
declaration  that  he  did  not  expect  de- 
fendant to  pay  him  anythlnsr  was 
admlsRlble,  although  fraud,  mistake,  or 
failure  of  consideration  In  the  execu- 
tion of  the  draft  was  not  pleaded. 
Schultze  v.  Von  Boeckmann,  S2  Tex. 
Civ.  A.  112,  53  SW  836. 

[d]  Vo  varlanoe.— A  complaint  in 
an  action  for  the  balance  of  an  open, 
current,  and  mutual  account,  making 
the  account  a  part  of  it,  and  allcsin? 
that  the  owner  assigned  the  same  to 
plaintiff,  t^at  on  a  certain  date  de- 
fendant was  indebted  to  the  owner, 
and  that  on  that  date  he  assigned  the 
account  to  plaintiff.  Is  sustained  by 
proof  that  plaintiff  assigned  hia  busi- 
ness and  accounts  to  his  wife,  that 
the  accounts  Included  the  claim  against 
defendant,  and  that  the  wife  reas- 
signed the  a^eoonl  on  _b,^  desigrnatad 
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for  a  different  cause  of  action  than  that  pleaded." 
Thus,  if  plaintiS  declares  on  an  open  account,  he 
cannot  recover  on  an  account  stated."^  Where 
plaintiff  attempts  to  recover  a  general  balance  of 
account  and  alleges  a  payment  on  the  account  gen- 
erally and  the  balance  remaining  due,  such  pay- 
ment cannot  be  applied  to  any  particular  ifem  of  the 
account."  An  objection  to  variance  between  plead- 
ing and  proof  may  be  obviated  by  amendment  by 
consent  of  the  parties.^ 

A  rarlAiice  between,  the  petitioiL  and  the  statement 
of  account  is  good  ground  of  exception." 

184]  H.  Evidence— 1.  Bnrden  of  Proof;  Pre- 
somptions.  In  an  action  on  an  account,  plaintiff's 
account  is  not  in  its  nature  seLE-proving.  Until  some 
testimony  is  produced  tending  to  prove  its  correct- 
ness, plaintiff  shows  no  right  to  a  recovery,  if  the 
account  is  properly  controverted,  and  it  is  not  neces- 
sary for  defendant  to  offer  any  evidence  in  de- 
fense." So  plaintiff  must  prove  every  other  allega- 
tion in  his  pleading  essential  to  his  cf^use  of  action.^ 


While  as  a  general  rule  the  burden  of  proving  a 
negative  averment  is  not  upon  plaintiff"  yet  it  has 
been  held  that  in  an  action  on  an  open  account  for 
services  plaintiff  does  not  make  a  case  merely  by 
showing  Che  rendition  of  service  and  the  value  of 
the  same,  but  must  offer  some  proof  that  it  waB_ 
not  paid  for  when  rendered  or  when  due.^  On 
the  other  hand  it  has  been  held  that  plaintiff  need 
not  prove  nonpayment  where  payment  is  not  set 
up  as  a  defense."  In  an  action  on  a  sworn  account 
for  goods  sold  and  delivered,  defendant 's  sworn  plea, 
by  admitting  the  correctness  of  the  item  of  the  ac- 
count, made  a  prima  facie  case  for  plaintiff,  when 
put  in  evidence,  although  the  plea  also  alleged  that 
defendant  was  entitled  tp  certain  credits,  and  the 
burden  was  upon  defendant  to  establish  auch 
credits.^  ■  ' 

185]  2.  Mode  and  Sufficiency  of  Proof  of  Ac- 
counts— a.  In  General  The  general  principles  of 
evidence  apply  of  course  in  the  absence  of  statutory 
provisions,  to  the  proof  of  accounts.^   The  ordinary 


date,  and  tbat  after  the  assignment  and 
before  the  reassignment  an  account 
was  rendered  to  defendant  who  made 
a  cash  payment  and  delivered  mate- 
rials. Cfulver  V.  Newhart,  18  Cal.  614, 
1«  P  »76. 

Ml  Allen-West  Commn.  Co.  v. 
Hudgliie,  Ti  Ark.  468,  86  SW  289 ; 
Loyd  V.  Anderson,  119  Oa.  8TS.  47  SB 
208  (boldfnsr  that  where.  In  a  suit  for 
lialance  due  on  open  acconnt,  defend- 
ant was  Charged  with  a  casta  item  and 
credited  with  the  value  of  certain 
timber  accepted  hi  part  payment,  and 
the  evidence  showed  that  plamtlne 
cause  of  Bctl<m  was  for  a  oreach  of 
covenant  as  to  the  number  of  feet  In 
a  quantity  of  hewn  timber  sold  and 
delivered  for  cash,  under  an  agree- 
ment with  defendant  to  abide  by  the 
measurement  of  the  timber  made  by  a 
third  person,  a  recovery  In  favor  of 
plaintiff  was  unwarranted,  he  having 
failed  to  prove  his  case  as  laid)  ;  Chlsm 
V.  Alcorn,  71  Miss.  506,  16  S  73  (hold- 
ing that  evidence  that  a  landlord  ap- 
propriated the  crop  of  his  tenant,  after 
agreeing  to  waive  his  lien  thereon  and 
to  permit  It- to  be  applied  to  the  pay- 
ment of  an  account  owed  by  the  ten- 
ant to  plaintirr,  doea  not  support  an 
action  against  him  on  the  account)  ; 
Wonderly  v.  Christian,  91.  Mo.  A.  168. 

Fa]  n  aa  action  for  goods  sold 
darlxif  a  partlcnlar  year  which  had 
been  paid  for,  recovery  cannot  be  had 
for  Roods  sold  during  a  prior  year, 
Burford  v.  Earl,  (Ark.)  60  SW  234  ; 
Jachson-Poxworth  Lumber  Co.  v, 
Hutchinson  County,  (Tex.  Civ.  A.)  88 
SW  412.  „ 

•1.  Bagnell  Tie,  etc.,  Co.  v.  Good- 
rich. 82  Ark.  647.  550.  102  SW  228 
rclt  Cyc]  ;  Allen-West  Commn.  Co.  v. 
Mudglns,  74  Ark.  468,  86  SW  289; 
Looney  v.  Looney,  116  Mass.  283  ;  Mc- 
Gulre  V.  De  Frese,  77  Mo.  A.  683.-  . 

•2.  HufEstoter  V.  Baye^  64  Barb. 
iS.  Y.)  673.  ,  _ 

fo.  Hasbrouck  v.  Dutcher,  153  App. 
DIv.  927,  188  NTS  876._  ,  ^ 

M.  Smith  V.  Brtggs-Weaver  Mach. 
Co..  (Tex.  Civ,  A.)  182  SW  9B4_(hold- 
ing  that  where  pMlntlfT  sued  defend- 
ant as  an  Individual  on  an  account, 
the  petition  alleging  a  cause  of  action 
against  def^dant,  doing  business  as 
the  Southwestern  Heating  A  VentUat- 
hig  Company,  whUe  the  verified  ac- 
count attached  td  the  petition  as  an 
exhibit  stated  an  account  In  favor  of 
plalntlir  against  the  company,  the  pe- 
tition and  the  exhibit  were  contra- 
dictory and  subject  to  exception  for 
variance).  See  however  Jackson- 
Frocworth  Lumber  Co.  v.  Hutchinson 
County,  (Tex.  Civ.  A.)  88  SW  412 
(holding  that  there  was  no  variance 
between  the  allegations  of  the  petition 
and  the  account  sued  on,  which  was 
annexed  to  the  petition  as  an  ex- 
hibit. tb«  allegations  sUtlng  in  one 


place  that  the  goods  were  furnished 
on  July  27,  1901.  as  shown  by  an 
Itemized  account  attached  to  the  peti- 
tion, although  the  exhibit  was  dated 

"Aug.   7'   the  allegations  having 

referred  to  the  exhibit  as  a  part  of 
It.  and  one  of  them  having  been  that 
the  goods  were  furnished  on  or  about 
July  28.  190lji. 

95.  Ala. — Rice  v.  Schloss.  90  Ala, 
416,  7  S  802 ;  Lewis  v.  DlUard,  66  Ala. 
1 ;  Crawford  v.  McLeod.  64  Ala.  240. 

Ark. — Chicago  Crayon  Co.  v.  Choate, 
102  Ark.  60S,  14S  SW  197. 

Oa. — Carter  v.  Coston,  (A.)  71  SE 
764. 

La. — Carver  v.  Harris,  19  La.  Ann. 
X21. 

Misi. — Uoore  v.  Joyce,  28  Miss.  684. 

Tex. — Allen  v.  Brown,  11  Tex,  620; 
Keating  Impl.,  eta,  Co.  v.  Erie  City 
Iron  Work&  (Civ.  A.)  68  SW  646. 

[a]  Am  Mpanduit  on  pleadings^ 
(1)  In  a  suit  by  a  merchant  on  an 
account  current,  plaintiff  claiming  that 
he  was  the '  factor  of  defendant  and 
that  defendant  had  given  him  his 
promissory  note  In  part  payment  of 
the  balance  of  the  accoun^  where  de- 
fendant's answer  contained  a  general 
denial  and  a  special  averment  that  at 
the  time  he  slgnad  the  note  he  had 
not  examined  the  accounts  of  plaintiff 
against  him,  such  answer  impose  a 
upon  plalnttft  the  burden  of  proving 
the  Items  of  account  objected  to  and 
under  consideration.  Byrne  v.  Gray- 
son, 16  La.  Ann.  467.  (2)  In  an 
action  on  an  account,  where  the  peti- 
tion is  In  the  short  form  authorized 
by  Oh.  Rev.  St.  S  5086,  and  defend- 
ant by  answer.  In  addition  to  the  gen- 
eral denial,  alleges  that  the  services 

gerformed  by  plaintiff  were  rendered 
y  him  under  an  express  contract,  the 
terms  of  which  preclude  the  recovery 
of  compensation  therefor,  the  filing  of 
a  reply  thereto  does  not  operate  to 
change  the  Issues  or  shift  the  burden 
of  proof,  the  legal  effect  of  such  an- 
swer being  merely  to  deny  the  cause 
of  action  asserted,  the  burden  ot  proof 
resting  on  plaintiff.  Dykeman  v  John- 
son. 83  Oh.  St.  126,  93  NE  626. 

[b]  FrssBmption  of  oonsotnass,— 
It  Is  error  to  charge  a  jury  that  they 
have  a  right  to  presume  that  all  the 
Items  of  an  account  are  correct.  If  the 
most  of  them  have  been  positively 
proved.    Moore  v.  Joyce,  23  Miss,  684. 

[c]  Open  and  stated  account  dla- 
tlnynlsliiea.  i  In  an  action  on  an  open 
account  the  burden  of  proof  la  on 
plaintiff  to  show  the  correctness  of 
the  account,  and  not  on  defendant  to 
show  mistakes  or  credits.  In  this  the 
rule  Is  dlflterent  from  that  In  an  action 
on  a  stated  account.  In  which  case  the 
onus  Is  on  defendant  to '  impeach  Its 
correctness.  Bice  v.  Schloss,  90  Ala. 
416,  7  S  802.   And  see  Pollak  v.  Win- 


ter, 166  Ala.  266,  61  S  998,  62  S  819. 
53  S  339,  139  AmSR  33. 

[d]  Where  a  verUUd  aoooont  Is 
danlad  by  defendant  under  oath,  plaln- 
tlDC  must  establish  bis  cause  of  action 
as  In  ordinary  cases.  Continental 
Lumber,  etc.,  Co.  v.  Hlller,  (Tex.  Cir^ 
A.)  146  SW  736. 

96.  Fluke  v.  Martin,  26  La.  Ann. 
279  (holding  that  in  an  action  for  the 
balance  of  an  account  for  supplies 
furnished  to  make  a  crop,  an  allega- 
tion that  the  supplies  enured  to  de- 
fendant's benefit  must  be  proved). 

97.  Pollak  v.  Winter,  166  Ala.  266, 
61  3  998,  62  S  829.  63  .8  339,  139 
AmSR  82.  And  see  Evidence  [16  Cyo 
927,  936]. 

98.  Pollak  T.  Winter.  166  Ala-  255. 
51  S  998,  62  S  829.  63  S  339.  139 
AmSR  S3. 

99.  Langstaft  Hardware  Co-  v. 
Wallace.  (Miss.)  28  S  871. 

1.  Biackwell  Durham  Tobacco  Co. 
V.  JacolM,  (Tex.  Civ.  A.)  122  SW  66. 

a.  Ark. — Jones  v.  Dyer,  92  Ark. 
460,  123  SW  757. 

Cat. — Mullenary  v.  Burton,  2  Cal. 
A.  263,  84  P  169. 

Ga.— Wilcox  V.  Leffler,  3  Qa.  A.  740, 
60  SE  357. 

Ill, — Ammennan  v.  Teeter,  49  111. 
400 :  Russell  V.  Harris.  18  lU.  A.  654. 

Kan. — Robins  MIn.  Co.  v.  Murdock, 
77  Kan,  828,  93  P  265. 

Ky. — Drakesboro  Coal,  etc..  Mining 
Co.  v.  Brasheara,  144  Ky.  39,  137  SW 
765. 

La. — Qrlgsby  Constr.  Co,  v.  Colly, 
124  La.  1071,  60  S  855. 

Mo.— Steele  v.  Ancient  Orders  of 
PyraraldB,  126  Mo.  App.  680,  103  SW 
108;  Bader  v.  Ferguson,  118  Mo.  A. 
34,  94  SW  836. 

N.  T. — Barron  v.  Lance,  118  App. 
Div.  914,  102  NTS  1007. 

S.  C, — C.  B.  Crosland  Co.  v.  Pear- 
son. 86  S.  C.  313,  68  SE  626. 

Wash.— Shaw  v.  Lobe,  58  Wash. 
219.  108  P  460,  29  LRANS  333. 

[a]  Credit  or  daUt.^ — ^Where.  in  an 
action  for  a  balance  due  on  an  ac- 
count for  harvesting  machinery,  etc.. 
It  appeared  that  an  item  of  ninety- 
three  dollars  for  "machines  burned" 
was  entered  on  the  credit  side  only 
for  the  purpose  of  balancing  the  ac- 
count, and  the  Item  in  fact  represented 
a  debit,  the  fact  that  It  was  In  black 
Ink  Instead  of  red,  and  appeared  on 
the  credit  side  of  the  account,  was 
oat  so  conclusive  on  the  Issue  as  to 
whether  the  same  was  a  credit  or 
debit  as  to  justify  the  court  in  an 
action  to  recover  such  sum  In  direct- 
ing a  verdict  for  defendant.  Piano 
Mfg.  Co,  V.  Rautenberger,  121  Iowa 
213,  96  NW  748. 

[b]  OwBsrsli^  of  aoo<nwt^-The 
fact  that  the  account  sued  on  was  in 
plalntlfTs  name  on  the  books  of  de- 
fendants is  only  prima  facie  prooll  that 
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.tn  rtme.  _*  •::  conrw  to  prove  each 
irr--^  jizmjA  or  oqiresa  uaent  to 
-wKSX  ean  be  ahoini.^  In 
-•«e  the  witnesses  re- 
-±  'jooks.  and  the  general 
rs  ifaat  the  g^oods  have 
not  necessary  to  prove 
.  and  every  item.'  While 
•  .renoaily  admissible  in 
^t.**  yet  an  aceonnt  may 
than  the  bo4^/  But 
named  to,  plaintiff  must 
JB  MMt  and  positive  testi- 
on  upen  aecoonts  posi- 
d>tainable,  and  if 
i^aAafied  from  the  evidence 
faets  which  MHistitute  the 
:  IS  sofflcMct  to  authorize  a 
.lad  detimduit  is  not  le- 
-sK  SOB  due,  but  may  recover 
'.i  tin  jvrj  are  satufied  is 
-ccnesB  ol^  an  aeeount  may, 
xtabtished  by  einumstantial 
:rtbtunees  mast  not  be  too 
.t(  must  be  sufh  as  afford  a 
\vitenee  of  the  fact  at- 

.1  Disptuwd  Vith — (1) 

:«i.t---.i->  [i>  prove  the  eorrect- 
dt"  du  aci-oant  if  the  correct- 
«  a  w!i(>1e  can  be  otherwise 
jbj».K.'ti-,>a  IS  made,  an  aeconnt 
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Holmes  v.  Gayle,  1  Ala.  617 :  Johnson 
V.  Kelly,  2  Stew.  490. 

Colo. — Ohio  Creek  Anthracite  Coal 
Co.  V.  Hinds,  15  Cola  173,  26  P  602. 
Fla. — HuPljr  V.  Roche,  6  Fla.  746. 
Ga. — Lester-Whitney    Shoe    Co.  v. 
Oliver  Co.,  1  Oa.  A.  244,  68  3K  212. 
Ind. — Williams  v.  Slnton.  1  Blackf. 

sss. 

Iowa. — Mitchell  t.  Joyce,  «9  Iowa 
III.  U  NW  47$. 

I*. — Byme  v.  Orayson.  16  la.  Ann. 
457  (»emW). 

Nebr. — SavRKe  v.  Aiken,  21  Nebr. 
COS.  33  KW  241. 

N.  H. — Stetson  v.  Oodrrey,  20  N.  H. 
22T. 

N.  J.— BonneU  v.  Mawha.  ST  N.  J. 

U 

N.  O.— Hank  v.  Hank,  2  N.  C.  221. 
S.  O, — C  B.  Crosland  Ca  v.  Pear- 
son. W  8.  C.  Hi,  CS  SB  <25. 

Tvna. — Cratsbaad  v.  State  Bank, 
MelKs  199. 

T»x.— Chandler  v.  Me^llnc  M  Tex. 
SC :  Morrtnui  v.  Few,  1  Tex.  A.  Civ. 
(.^9.  (  3«4. 

A\-l9i-  Puffy  V.  Hlekey,  €3  Wis,  SIX, 
22  NW  797. 

Se*  Alfo  Srhwaner  t.  Winn  Boiler 
V\tm|Munit  Co..  1»  Ma  A.  S34. 

taWnliniiT  of  adaOaeioa  to  ereato 
aaoMat  staM  s«e  infra  f|  2««-SO0. 

l«1    Aamtaatoa  of  aoeoaat  In  evl- 
AMM'— After  an  account  Is  proved  to 
ss    \U    tT  b**n  yt»lo.>  t.:   cen  the  rarttes, 

taiuv  wnh  a    «       avIn.tssthU'        .   idence.    Rice  v. 

aivwat  '  taH»«at.— Kntr;,-^    r  the  ledser  kept 
xWi-nvUttt         .V      sslble  In  behalf 
,»?  tU«mi(n:        a'-  anlnst  In- 

i«'rv«l    »'huuuu  r  \    s  rvby-Estabrooke 
\tyJ^>«nt)W   ^V.    ;"-S    '  *^>o.  J90.    47  P 
1»4.    »M  aW  KAKi-  -  *  117  Cjx  S9B]. 
^hMmm  9X  ».t«>tartoiia— It  Is 


Ml: 


ti.^S.  SO 


ST  Ala.  6i;a-  ^ 
so   .\la,  i**. 


fcttJ  (h*t  ^W- 

a  ^ 


«.>4t«a       v^Mwun.— :a  a  suit  on  an 
,  «  I^r>J^Jitu^  brought  against 

'JuT       .  •  Si^SwWrtl»t«r  ot  tha  dlitor.  a  re- 


may  iw  proved  by  testimony  as  to  resnlt  of  itons  of 
an  account,  rather  than  to  the  items  and  facts  {rate 
which  the  result  arises,"  and  in  ease  of  an  aecoT^jit 
for  articles  sold,  the  aecoraqr  of  the  saTeral  itern^ 
may  be  established  without  -pmot  in  detail  of  all  tte 
articles  sold." 

[$  187]  (2)  Admissioii  of  OomctnaM:  Stated 
Accoiiiit.  An  aecotint  may  be  supported  witboc*. 
proof  as  to  the  particular  items  by  proving  that 
defendant  had  admitted  the  account  to  be  correct." 
In  other  words,  evidence  of  a  stated  account 
sufficient  proof  to  support  plaintiff's  cause  of  aetim 
on  an  open  account,  and  therefora  it  may  be  snpi 
ported  by  as  implied  as  well  as  an  express  ad4 
mission,  as  by  the  assent  which  is  presumed  &oiEi 
acquiescence  in  an  aeeount  rendered. '  Bat  a  mere 
admission  of  indebtedness -without  reference  to  the 
aeeount  in  suit  may  not  be  sufficient,  because  tr.e 
admission  must  be  of  sneh  character  as  to  bar  a 
subsequent  recovery  of  the  items  of  the  partieukr 
account;"  and  an  admission  is  of  course  open  to 
explanation," 

By  objecting  to  only  one  of  several  items  of  asi 
account,  the  debtor  impliedly  admits  the  corree:-! 
ness  of  the  others.^-  . 

[$  188]  c.  Proof  of  Balance.  Plaintiff  is  ohIt  > 
to  show  the  eorreetness  of  the  debits  with  the 
credits  to  whieh  the  account  is  entitled,  and  the . 
difference  will  make  the  balance  to  be  xecoven.'d 
unless  the  recount  is  falsified  by  proof  of  other 
credits,  etc.^*  But  where  the  action  is  for  th*: 
recovery  of  a  general  balance  of  an  account  wpon 

celpt  by  plaintiff  to  decedent  for  a 
payment  on  the  account,  recltlnK  i.he 
balance  due,  which  was  found  In  a 
pocketbook  belonging  to  decedent  after 
his  death,  Is  not  such  evidence  as  ^iT! 
require  a  verdict  for  plaintiff  for  sucb 
balance.  It  ta  doubtful  If  such  evi- 
dence alone  would  support  a  verdict 
but  where  the  verdict  was  founrt  f"T 
defendant  the  evidence  la  certainlv  not 
such  as  will  require  a  reversal.  Cbas- 
tatn  V.  Worrfll,  69  Ga.  2S8. 

le.  Stowo  V.  Sewall,  3  Stew.  &  P. 
(Ala.)  67;  Theus  v.  Jlpson,  3  Tex 
A  Civ.  Cas.  I  I8fl. 

17.  Rice  V.  Schloss,  90  Ala.  41«.  7  S 
S02.  See  also  Bonnell  v.  Mawha,  37 
N.  J.  L.  198. 

Aooonnt  sfatod  liy  aoaaleeoMwa  see 
Infra  M  276-SOO. 

[a]  BffMt  of  ooutaraJBdaTlto- 
While  the  proper  verification  of  an 
account  under  the  statute  authorises 
the  admlBslon  of  the  accMnmt  In  tvi- 
dence,  unless  met  by  a  counteraffl' 
davit  denying  the  correctness  of  the 
account,  such  coun'teraffldavit  destrovs 
the  admissibility  of  the  account  only 
by  virtue  of  the  provisions  of  ib* 
statute  and  has  no  influence  to  ex- 
clude the  account  which  is  shown  to 
have  been  rendered  to  defendant  and 
acquiesced  In  by  him.  Hlrschfelder  v. 
Levy,  69  Ala.  361. 

[bj    On*  ta  not  boud  hj  a  stat*- 
aent  ct  aooonnt  charglns  him  ta 
debtor,  sent  to  bli  agent,  where  tie 
had  no  knowledge  of  It  Knapp 
Smith,  97  Wis.  Ill,  72  NW  S49. 

18.  Coats  V.  Gregory,  10  Ind.  345. 
IS.   Keating  Imp).,  etc.,  Co.  v.  Erie 

City  Iron  Works,   (Tex.  Civ.  A)  II 
SW  S4e. 

80.  U.  8.  V.  Kuhn,  28  F.  Cas.  No. 
16.646.  4  Cranch  C.  C.  401 ;  Sloan  t. 
Gulce,  77  Ala.  874 ;  Power  v.  Root  J 
E.  D.  Smith  (N.  T.)  70;  Oore  v.  Bui- 
lard,  4  Leigh  <81  Va.)  291. 

ai.  Polytlnsky  v.  Stewart.  168  All. 
179,  48  S  896  ;  Hooper  v.  Bartwell,  It 
Colo.  A.  161.  64  F  864:  Drakesboro 
Coal,  etc.,  MIn.  Co.  V.  Brajdiears;  14( 
Ky.  89,  187  SW  766 ;  Bamea  t.  Banwa, 
106  Va.  Sl»,  66  SB  178.  See  Hunt  r. 
Mewlflt  IT  Nrt».  4»,  n  NW  10. 
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vliieh  a  pe^ment  is  admitted,  the  full  balance  can- 
not be  recovered  without  proof  of  all  the  items  of 
debt,  because  there  is  no  aathority  in  such  a  cage 
to  apply  the  payments  to  any  putieular  items  of 
the  aecoont."  An  account,  although  not  added  up, 
and  giving  only  in  items  what  is  stoted  as  a  general 
balance  in  the  petition  to  vhioh  it  is  annexed,  is 
admissible." 

[f  189]  d.  ETidmce  of  Oonectnew.  The  truth 
of  the  items  being  the  point  in  issue,  any  evidence 
vfaich  tends  to  show  this  is  proper.'*  Where,  in 
an  action  on  an  open  account  and  a  note,  an  ac- 
count is  composed  of  many  items,  it  is  sufiBetent 
that  one  tritnwa  swears  that  each  of  the  items  is 
correctly  stated  in  the  account but  the  testimony 
of  s  witness  that  an  account  presented  is  correct 
is  not  sufficient  to  prove  the  account;  where  he  was 
not  personally  e<^iaat  of  the  ftransaetions  in- 
volved therein.* 


[%  190]  ,6.  Evidence  against  Eilstanee  or  Oor- 
lectnew  of  Olatn.  Any  evidence  which  legitimately 
tends  to  eombat  the  eorrectness'^  or  existence  of 
plaintiff's  claim  is  admissible,  subject  to  the  general 
rules  as  to  the  exclusion  of  evidenee." 

[$  191]  f.  Proof  yxs  Oath  of  Flaintlff.  At  the 
present  time  as  a  general  rule  the  statutes  in  all 
jurisdictions  do  away  with  the  common-law  disa- 
bility of  a  party  to  an  action  to  testify,  and  of 
course  under  sudi  statutes  a  perty  is  a  competent 
witness  to  prove  his  account."*  Before  the  adop- 
tion of  these  general  enactments,  however,  there 
existed  in  some  states  statutes  making  the  oath 
of  plaintiff  in  an  action  on  account  competent  and 
sufficient  evidence  of  such  account,*^  so  far  as  con- 
cerned particular  kinds  of  demands,  as  those  which 
are  properly  chargeable  on  book,  in  connection  with 
the  introduction  of  such  book  in  evidence,"  or  upon 
other  conditions  prescribed."   Where  the  admissi- 


89.  Huffstater  v.  Hayee,  64  Barb. 
fX.  T.)  GTS;  AUen  v.  Brown,  11  Tex. 
S20. 

la]  IB  w  mottoa  oa  as  opra  ao- 
•eoMt  aad  a  aots,  less  admitted  cred- 
its, the  burden  is  on  plalntUF  to 
establish  that  both  are  owing  by  ae- 
fendant  Laubheimer  v.  NaUl,  88  Md. 
174.  40  A  888. 

S3.  Finlay  v.  mrkland.  9  Mart. 
{La.)  463. 

a^  Qrabam  v.  Harmon,  84  Cal. 
181,  23  P  1097  ( where  the  account 
furnished  contained  charges  and  cred- 
its by  mistake  which  offset  each 
other,  and  It  was  held  that  nialntlff 
mfRht  be  allowed  to  explain  such  Items 
and  to  show  that  they  grew  out  of 
an  attempt  to  blend  the  distinct  ac- 
counts Into  one  by  mistake,  such  testi- 
mony tending  to  show  the  true  state 
of  the  account). 

[a]  A  bUl  of  paxtlo^ilars  attached 
to  the  declaration  In  an  action  of  as- 
sumpsit, although  sworn  to,  is  In  no 
sense  evidence  in  the  cause,  nor  In 
any  event  can  It  be  referred  to,  to 
supply  a  deficiency  In  the  proof  on 
the  part  of  plaintiff.  Its  sole  object 
is  to  InTorm  defendant  of  the  nature 
and  cbaracter  of  the'  cause  of  action, 
and  for  what  particular  Items  It  Is 
brought.  Belote  v.  O'Brien,  20  Fla. 
126.  But  a  witness  testifying  by  In- 
terrogatories to  the  correctness  of  an 
account  may,  after  showing  that  he 
has  personal  knowledge  of  the  correct- 
ness of  each  item,  attach  a  copy  of 
the  account  as  an  exhibit  to  his  inter- 
rogatories, thereby  identifying  the 
subject  matter  of  bis  testimony. 
Arnold  V.  Adams,  A  Ga.  A.  66,  60  SB 
81S. 

[b]  MatUBMsS  otf  ftlalTn  wm  nl- 
d«no«tf— A  rule  ot  court  vhlcOi  relieves 
a  plaintiff  fivm  producing  books  of' 
account  where  a  copy  of  the  account 
Is  attached  to  the  sworn  statement 
of  claim  does  not  give  plaintiff  the 
right  to  offer  his  statement  of  claim 
In*  evidence  In  addition  to  a  copy  of 
the  book  account.  Knowlan  v.  Clopp, 
29  Pa.  Super.  424. 

[c]  naaa*  of  plalntlir. — in  an 
action  on  account.  It  Is  proper  to  per- 
mit plaintiff  to  state  his  usage  In 
keeping  accounts.  MuUenary  v.  Bur- 
ton. 3  Cal.  A  263,  84  P  159. 

S5.  Rosslgnol  T.  Triche,  28  La. 
Ann.  144. 

86.  Hill  V.  Rucker,  14  Ark.  706; 
Dongan  v.  Dunham,  115  Oa.  1012,  42 
SB  390 :  Southern  Home  Bldg.,  etc., 
ATftoc.  V.  Butler,  111  Ga.  826,  35  SE 
S79  :  Jesse  V.  Davis,  84  Mo.  A.  351. 

[a]  Mtowevr,  sufficient  prima  facie 
proof  of  the  correctness  of  an  ac- 
count 1>  made  by  the  testimony  of 
witneswa  that  they  knew  of  the  Items, 
made  memoranda  of  them,  and  turned 
them  over  to  a  bookkeeper,  although 
they  did  not  at  the  trial  remember  the 
details  of  the  Items,  supplemented  by 
the  testimony  of  the  Iwokkeeper  that 
he  correctly  copied  such  memoranda 


into  the  account,  althou^  tbe  book- 
keeper had  no  personal  Information  as 
to  the  correctness  of  the  Itema  Swift 
V.  Oglesby.  8  Qa.  A.  640,  TO  BB  97. 

17.  Glenn  v.  Salter,  SO  Ga,  170 
(evidence  of  a  credit  to  which  de- 
fendant was  entitled  and  which  had 
not  been  discovered  until  testimony 
Introduced  on  a  former  trial). 

[a]  Aooonnts  caxalassly  kept— 
( 1 )  Where  plaintiff,  whose  dlity  It 
is  to  keep  and  render  accounts,  has 
copied  his  accounts  and  given  receipts 
so  carelessly  as  to  render  It  Impos- 
sible'to  ascertain  with  certainty  the 
amount  due  him,  in  a  suit  Inetltuted 
by  him  to  recover  the  balance  of  the 
account,  a  Judgment  giving  him  less 
than  he  claims  will  not  be  disturbed. 
It  is  his  duty  to  keep  his  accounts  In 
such  manner  aa  to  furnish  such-  evi- 
dence as  win  enable  the  court  to  fix 
with  certainty  the  exact  amount  due 
to  him.  Moreau  v.  Btanchard,  6  La. 
Ann.  101.  (2)  And  book  accounts 
sho%^-n  to  have  been  Irregularly  and 
Inaccurately  kept  and  falling  to  dis- 
close known  credits  are  Insufficient 
to  support  a  judgment  for  the  amount 
shown  by  them  to  be  due.  Barnes  v. 
Barnes,  106  Va.  319,  56  SE  172. 

[bj  BTidsuce  on  formsr  trial.  ' 
Where  plaintiff  brought  two  suits  on 
an  open  account,  it  was  proper  to 
admit,  on  the  trial  of  the  second,  evi- 
dence of  payments  which  was  Intro- 
duced on  the  trial  of  the  first.  If  the 
jury  are  cautioned  that  defendant 
cannot  be  allowed  twice  for  the  same 
payments,  where,  on  account  of  the 
confused  condition  of  the  facts,  it  Is 
apparent  that  complete  Justice  cannot 
be  done  unless  all  the  evidence  on  the 
first  trial  Is  admitted  on  the  second, 
so  that  a  true  balance  may  be  arrived 
at,  and  where  no  Injury  can  result 
from  such  course.  Hazard  Powder 
Co.  V.  VIerguts.  6  Kan.  471. 

[c]  SaUta  of  Vlalntlir.— Evidence 
as  to  plaintiff's  habit  of  drinking 
liquor  excessively  was  admissible  to 
show  that  plaintiff  was  not  competent 
to  transact  bu.slness.  or  to  keep  the 
account  correctly.  Davis  v,  Stephen- 
son. 149  N.  C.  113,  62  SE  900. 

rd]  Mental  condition  of  oradltor. 
— Where  an  action  Is  brought  on  a 
book  account,  and  the  books  offered 
In  evidence  are  shown  to  have  been 
kept  by  plaintiff's  Intestate,  defendant 
may  show  that  the  mental  condition 
of  Intestate  made  him  incapable  of 
keeping  the  books  correctly.  Clark 
V.  Sleet.  99  Va.  881.  38  SB  183. 

38.    See  cases  Infra  this  note. 

[a]  Ooods  funilBtied  to  tbira  per- 
sona— Evidence  that  plaintiff  agreed 
to  take  payment  In  goods  to  be  fur- 
nished to  third  persons  Is  admissible 
to  defeat  plaintiff's  cause  of  action. 
Price  V.  Combs,  12  N.  J.  L.  816. 

[b]  AaidffBmMrt  for  OMdlton  aot 
iBOlnaiaa  debt  claimed.— Evidence 
that  plalntlir  had  wevlously  made  an 
assignment  for  tha  benefit  ef  his 


creditors  without  including  the  account 
sued  on  In  his  list  of  assets  Is  com- 
petent to  show  that  such  claim  was 
not,  at  the  time  of  the  assignment, 
considered'  a  legal  one.  Pawtucket 
Steam,  etc.,  Pipe.  Co.  v.  Brlggs,  SI 
R.  L  467.  44  A  595. 

88.  Columbia  Brewing  Co.  v.  Ber- 
ney,  90  Mo,  A.  96 ;  Wolff  v.  Matthews, 
39  Mo.  A.  376  (holding  that  as,  In  an 
action  on  an  account  brought  by  an 
assignee,'  an  Individual  debt  cannot 
be  set  off  against  a  partnership  debt, 
testimony  by  defendant  that  one  of  the 
members  of  the  assignor  firm  was 
largely  indebted  to  ddendant  at  the 
time  of  the  trial  Is  Irrelevant  and 
prejudicial  when  Introduced  for  the 
purpose  of  creating  the  Inference  that 
the  assignment  of  the  account  had 
been  made  to  defraud  the  creditors  of 
the  assignor)  ;  Low  v.  Griffin,  (Tex. 
Civ.  A.)  41  SW  73  (holding  that  in  an 
action  on  an  open  account  for  the 
price  of  lumber  sold,  evidence  of  a 
custom  to  allow  builders  a  reason- 
able time  to  check  bills  is  inadmis- 
sible, because,  in  the  absence  of  an 
agreement,  such  Items  are  due  when 
the  lumber  Is  delivered). 

30.  See  Witnesses   [40  Cyc  2244]. 

31.  Ata.~Moore  v.  Hatfield,  3  Ala. 
442. 

Ga. — Blake  v.  Freeman,  18  Oa  215; 
Dowdle  V.  Stenson,  Ga.  Dea  Pt  II 
150. 

Md.— Sanders  v.  Leigh.  2  Harr.  380. 

N.  C— McWIlllams  V.  Cosby,  28 
N.  C.  110 ;  Colbert  v.  Plercy.  26  N.  a 
77 :  State  v.  MoUer,  12  N.  a  263. 

Oh. — Cram  V.  Spear.  8  Oh.  484; 
Marshall  r.  Bond,  Tapp^  67. 

Tenn.— Irwin  v.  Jordan.  7  Humphr. 
1«7  ;  Sharp  t.  Wllhlte,  8  Humphr.  484. 

[a]  Depo^tloa^The  deposition  of 
plaintiff  under  studi  statute  may  be 
taken  under  circumstances  which  will 
authorise  the  taking  of  the  deposition 
of  any  other  witness.  Moore  v.  Hat- 
field,  3  Ala.  442. 

[  b  1  Oath  to  nonpayment  of  la- 
debtedneas. — When  plaintiff  under- 
takes to  prove  by  his  own  oath  the 
correctness  of  his  demand,  he  must 
not  only  state  facts  which  If  proved 
by  other  witnesses  would  make  out  a 
prima  facie  case  of  the  Indebtedness 
of  defendant  to  him,  but  he  must  go 
further  and  swear  to  the  fact  of  non- 
payment of  the  indebtednesa  Jordan 
V.  Owen,  27  Ala.  162. 

38.  Cram  v.  Spear,  8  Oh.  494 ; 
French  v.  Brandon,  1  Head  (Tenn.) 
47 ;  Irwin  v,  Jordan,  7  Humphr, 
(Tenn.)  1«7. 

[a]  Aoooiuit  sgalBst  factor, — ^An 
account  for  goods,  wares,  and  mer- 
chandise delivered  to'  be  sold  on  com- 
mission cannot  be  proven  by  plain- 
tiff's own  oath  under  the  Book  Debt 
Law  (Acts  1768),  since  it  applies 
only  to  goods  sold  and  delivered. 
Frendi     Brandon,  1  Head  <Tsnn.)  47. 

88.   See  cases  Infta  this  note..  ^ 

[a3   MeiUMma    ia»  «•  ampaft 
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biiity  of  such  proof  is  made  to  depend  upon  de- 
fen^nt's  failure  to  controvert  the  truth  of  the 
facts  Bwom  to  by  plaintiff,  the  latter's  oath  is  de- 
prived of  all  effect  as  testimony  if  it  is  met  by 
defendant's  oath  as  prescribed.'*  Such  statutes  did 
not  render  defendant  a  competent  witness  to  be 
sworn  generally,"'  or  permit  him  to  prove  a.  set-off 
by  his  oath." 

192]  g.  Proof  b7  Verified  Acconnt— (1)  Oom- 
mon-Law  and -Statutory  Bnlea.  As  a  general  rule 
ex  parte  affidavits  of  parties  or  of  third  persons  to 
the  Correctness  of  an  account  are  inadmissible  to 
prove  the  account."  In  a  number  of  jurisdictions, 
however,  the  statutes  provide  for  proof  of  the  cor- 
rectness of  accounts  by  affidavit,  unless  the  ac- 
count is  denied  by  defendant  under  oath,""  so  that 
where  no  counter  affidavit  denying  the  correctness 
of  plaintiff's  sworn  acconnt  is  filed  by  defendant, 
and  defendant  fails  to  offer  any  evidence  support- 
ing any  afFirmative  defense,  he  is  not  entitled  to 
go  to  the  Jury.*"  These  statutes  do  not  contemplate 
that  either  party  shall  be  examined  on  oath  as  a 
witness  in  the  usual  form,  bat  intend  that  the 
affidavit  required  from  one  party  shall  be  met  by 

see  Jordan  v.  Owen.  27  Ale.  152; 
Moore  T.  Hatfleld.  8  Ala.  442 ;  Murfa 
v.  Harding,  6  Port  (Ala.)  121:  Mc- 
Wllllanu  v.  Cosby,  26  N.  C  110.  In 
order  to  bring  the  account  Within  the 
amount  limited  by  statute,  plaintiff 
might  abandon  part  of  the  account 
Grant  v.  Cole,  9  Ala.  S68 ;  King  T. 
Doua^erty,  2  Stew.  (Ala.*)  487;-Mc- 
WniTams  v.  Cosby,  26  N.  C.  110.  And 
if  an  account  carries  Interest  on  ap- 
peal from  a  justice's  court  plaintiff 
may  release  the  Interest  and  thus 
bring  his  claim  within  the  amount  pre- 
scribed, so  as  to  be  entitled  to  prove 
It  by  his  own  oath.  Murfs  v.  Hard- 
ing. 6  Port  (Ala.)  121. 

[b]  Time  of  standing  of  aeoonn't 
see  Alexander  v,  Smoot,  35  N.  C.  461. 
An  account  originating  several  years 
before  action,  which  contains  a  series 
of  aharges,  the  last  of  which  is 
within  a  year  of  the  time  of  the  com- 
mencement of  the  action.  Is  an  account 
within  the  statute  providing  that  the 
court  or  Justice  may  examine  the 
parties  under  oath  In  actions  on  book 
accounts  of  no  more  than  eighteen 
months'  standing.  Marshall  v.  Bond, 
Tapp.  <Oh.)  99. 

fc]  Votlaa  of  Intention  to  -pton 
account— Plaintiff  was  not  required 
to  give  notice  to  defendant  of  his  In- 
tention to  prove  his  account  by  his 
oath.    Grant  v.  Cole,  9  Ala.  866. 

[  d  ]  Strict  oonstariiaftlon.^ — The  re- 
striction upon  the  right  to  prove  an 
account  in  reference  to  arHcles  sold 
and  delivered  cannot  he  made  to  con- 
fer any  additional  right  by  construc- 
tion. Alexander  v.  Smoot,  85  N,  C 
461. 

34.  Jordan  v.  Owen,  27  Ala.  162; 
Hudglns  V.  Nix,  10  Ala.  67S  ;  Jones  v. 
McLiUskey,  10  Ala.  27 ;  Anderson  v. 
Collins,  6  Ala.  783  ;  Murfs  v.  Hard- 
ing, 6  Port  (Ala.)  121.  See  also  Col- 
bert v.  Piercy,  25  N.  C.  77.  It  seems 
to  have  been  otherwise  In  Maryland, 
however.  Sanders  v.  Leigh,  2  Harr. 
ft  M.  (Md.)  380. 

[a]    Bcatclotlona  a«  to  oatb  by  da- 
f— dattt— (1)  Defendant  is  confined  to 
a  dental  of  the  whole  or  a  portion  of 
plaintiff's  statements  (Tarborough  v. 
Hood.  13  Ala.  176),  but  the  statement 
of  additional  facta  will  not  weaken 
the  denial   ( Jones  v.  McLuakey,  1 0 
Ala.  27).    (2)   Where  plalntUf  has 
proved  the  correctness  of  his  account  by 
nis  own  oath,  defendant  cannot  bring 
~w  facts  on  cross-examination  and 
intradlct  them  upon  his  own 
Vest  V,  Brunn.  35  Ala.  263. 
tlgU  of  dafandant  to  prova 
1»7  oath^Plalntirr  cannot, 
nch  a  provision,   shape  the 
Icb  ha  propoaea  to  prove  by 


"I 


an  affidavit  from  the  other  but  they  do  not  applf, 
where  plaintiff  appears  in  open  court  to  prove  hu 
account;*^  and  they  are  not  exclusive,  but  plaintiff 
may  prove  the  account  by  other  evidence.*" 

Set-off.   A  set-off  is  in  effect  an  action  brongU 
by  defendant  against  plaintiff,  and  where  the  setniS 
is  based  on  an  account,  a  statute  providing  for  tba : 
proof  of  accounts  by  affidavit  "in  suits  upoD  ae> , 
counts"  applies  to  proof  of  such  accounts.** 

[$  193]  (2)  Nature  and  Effect  of  Verified  Ae*; 
count.  A  verified  itemized  account  is,  under  tbe  j 
statutes,  regarded  merely  as  an  instrument  of  evi-  _ 
deuce,*'  and  to  give  it  any  effect  it  must  be  intrtk  ^ 
duced  in  evidence.*"  It  is  not  regarded  as  the  basts 
of  the  action  as  in  the  case  of  a  note  or  ottw 
contract,*'  and  does  not  affect  the  rules  of  pleading.* 

Effect  as  evidence.  In  many  of  the  stat^  statu- 
tory provisions  have  been  enacted  ^hich  in  effect 
make  a  verified  account  in  an  action  on  an  account 
prima  facie  evidence  of  its  correctness,  and  unless 
such  '  affidavit  is  controverted,  or  the.  correctnesi 
of  the  account  is  denied  b^  defendant  under  oatb, 
plaintiff  is  ordinarily  entitled  to  judgment  upon 
introducing  the  account.*' 


his  own  oath  so  as  to  deprive  defend- 
ant of  the  right  to  prove  by  his  oath 
that  the  demand  has  been  paid.  Jor- 
dan v.  Owen,  27  Ala.  158. 

[c]  BnlHetoncr  of  oMh.  Under 
the  statute  m^lng  plaintiff  compe- 
tent to  establish  the  correctness  fit  his 
demand  by  his  own  oath  unless  de- 
fendant In  open  court  "denies  upon 
oath  the  truth  of  the  facts  proposed 
to  be  sworn  to  by  the  plaintiff,"  It  is 
contemplated  that  the  denial,  of  de- 
fendant, a^  well  as  the  statement  of 
plaintiff,  shall  be  positive,  as  of  one 
who  speaks  from  actual  knowledge 
and  not  merely  upon  Information  and 
belief.  This  was  held  to  be  clearly 
Indicated  by  the  fact  that  by  another 
section  of  the  cod©  the  legislature 
enacted  that  the  above  provision 
should  not  apply  in  cases  in  which 
parties  occupying  fiduciary  relations 
were  defendants,  since  they  are  not 
personally  cognizant  of  the  facts. 
Pltspatrlck  v.  Hays.  86  Ale.  684. 

35.  Hayden  v.  Boyd,  8  Ala.  328. 

36.  Bennett  v.  Armstead,  3  Ala.  507. 

37.  Oalner  v.  Pollock,  96  Ala.  55.4, 
11  »  539;  Withers  v.  Sandlln,  44  Fla. 
253.  S3  S  S29. 

[a]  Thw   an   aOdavlt  mad*  ax 

Jiarta  that  the  account  Is  just  and  true 
3  not  competent  testimony  to  prove 
the  account,  although  the  affidavit  is 
made  by  the  bookkeeper  of  plaintiff, 
and  although  he  has  left  the  country. 
Brown  v.  Steele,  14  Ala.  63. 

[b]  Ezoapt  in  Jmtloas'  ooorts,  a 
party  cannot  prove  his  account  by  his 
ex  parte  aflldavlt,  and  In  the  trial  of 
an  action  brought  to  recover  a  Judg- 
ment on  an  open  account  in  the  supe- 
rior court  a  bill  of  particulars  thus 
sworn  to  Is  Inadmiaslole  In  evidence. 
Bass  v.  Oobert,  113  Ga.  262,  S8  SE 
834. 

[c]  Harmlasa  •rrorv— Where  proof 
of  the  account  Is  made  by  other  evi- 
dence, defendant  Is  not  Injured  by  the 
admission  In  evidence  of  a  verified  ac- 
count. BJorkquest  v.  Wagar,  88  Mich. 
226.  47  NW  235. 

38.  Ala. — Baker  v.  Haynes,  146 
Ala.  620,  40  S  968;  X>ilton  v.  Sword 
Medicine  Ca.  146  Ala.  331,  40  S  393; 
Hyde  V.  Adams,  80  Ala.  111. 

Ga.--i-Rockmore  v.  Cullen,  94  Oa. 
648.  21  SE  845. 

Mich. — McOowan  v.  Lamb,  66  Mich. 
615.  33  VrW  881. 

Miss. — Homoneda  v.  Jackson.  93 
Miss.  92.  46  S  268  ;  Ware  v.  McQuil- 
lan, 54  Miss.  703 :  Rose  v.  Watson, 
54  Miss.  673. 

N.  M.— Richardson  v.  Pierce,  14  N. 
M.  334,  93  P  71S. 

N.  C. — Claus-Shear  Ca  v,  EI  Lee 
Hardware  House,  140  N.  C  662.  6S 


SE  433,  6  AnnCas  243  ;  Knight  v.  T»r- 
lor,  131  N.  C.  84,  42  SB  637. 

Pa. — McDermott  v.  Woods,  147  Ps^ 
356,  23  A  436. 

Tenn. — ^WIlIlamB  Letiolr,  8  Ban. 
395;  Stockell  v.  Ryan.  1  Baxt  47«; 
Cave  v.  Baskett,  8  Humidir.  Silt. 

Tex. — Wood  v.  Kleschbaum,  fClv. 
A.)  81  SW  82<;  Theus  v.  Jlpsrai.  t 
Tex.  A.  Civ.  Cas.  |  189. 

38.    See  infra  |_19l. 

40.  Bonner  v.  White,  78  Miss.  CSS, 
29  S  402.      -  ^ 

41.  Wllkhom  V.  Gillespie,  6  Hei»k. 
(Tenn.)  829. 

48.  Dowdle  v.  Stenaon.  Qa.  Dec.  Pt 
XI  160  (holding  that  where  plalniir 
proves  his  account  on  the  trial  thf 
affidavit  of  defendant  is  not  admis- 
sible to  rebut  the  original  affidavit  of 
"plaintiff,  as  botl^  affidavits  are  inatl- 
mlsslble  in  such  a  case). 

43.  Polytlnsky  v.  Stewart,  168  Ala 
179,  48  8  896 ;  Sullivan  Timber  Co.  v. 
Brushagel,  111  Ala.  114.  20  S  498. 

44.  Wilbur   v.    Ellefson,    95  Ark. 
403,    129    SW  812;   Heer   Dry  Goo-la 
Co.  V.   Shaffer,  Bl  Ark.  868,  11 
617 ;   Covel  v.  Smith,   68   Miss.  29i, 
8  8  860. 

46.  Aaron  v.  Podesta,  60  Miss.  S!: 
Relnhardt  v.  Carter,  49  Miss.  316. 

46.  Gordon  v.  Sibley,  69  Mich.  SEO, 
26  NW  486  (holding  that  the  nn're 
filing  of  an  account  with  a  justice 
fore  trial  Is  not  a  Sufficient  Introduc- 
tion) ;  De  Long  v.  Miller,  <Tei.  Civ.) 
A.)  87  SW  rtl. 

47.  Alexander  v.  Moore.  Ill  Alt. 
410,  20  3  339. 

48.  Relnhardt  v.  Carter,  49  MIn. 
816 ;  Hemming  v.  McRea,  1  Tex.  A 
Civ.  Cas.  f  762. 

49.  Ala. — Baker  v.  Haynes,  U( 
Ala.  520,  40  S  988 ;  Pulton  v.  Sn'ord 
Medicine  Co.,  145  Ala.  831,  40  S  3»S; 
Sullivan  Tlmt>er  Co.  v.  Brushagel  111 
Ala.  114,  20  S  498  ;  Lunsford  v.  But- 
ler. 102  Ala.  468,  16  S  239;  GalnM' 
V.  Pollock,  96  AJb  654,  11  8  639; 
Elyton  Land  Co.  v.  Morgan,  88  Ala 
434,  7  S  249. 

Ariz.— Molino  v.  Blake.  52  P  3C(. 
Ark.— Wilbur  v.  Blle&on.   95  Art 

408.  129  SW  812:  Heer  Dry  Goods  Oft 
V.  Shaffer,  SI  Ark.  368,  11  SW  SIT: 
Hershy  v,  MacGreevy,  46  Ark.  4S!. 

Qa. — Rockmore  v.  Cullen,  94  0*. 
648.  21  SE  845 ;  Dowdle  T.  Stenson. 
Qa.  Dec.  Pt.  n  150. 

Kan. — Johnston  v.  Johnson.  44  Kan. 
666,  24  P  1098:  Cook  v.  Bumham,  ) 
Kan.  A.  27,  44  P  447. 

Mich,— Morrill  v,  Bissell,  99  Mk*. 

409,  68  NW  824  ;  BJorkquest  v.  Wa«r, 
83  Mich.  226.  47  NW  23S  (under  Hov- 
ell  St.  I  7626,  which  provided  for  the 
service  of  a  d^aratloa  J*rltb  the  «- 
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[f  194]   <S)  What  Acoonnts  An  wiOilii  Statate. 

Statutes  proTiding  for  the  proof  of  accounts  by 
affidavits  apply  to  open  accounts  only,"*  and  they 
apply  only  to  daims  on  aeeonnts  proper,  such 
as  are  capable  o'f  being  itemized  and  are  properly 
the  subject  of  book  charges."^  While  an  account 
nay  be  an  open  oncj  although  it  arisra  oat  of  an 
express  contract,"'  still,  it  faafa  been  held,  there 
mast  be  a  general  coarse  of  dealing  creating  the 
relation  of  debtor- and  creditor;  the  statate  does 
not  apply  to  one  or  more  isolated  transactions  rest- 
ing on  a  special  contract."*  In  some  states  the 
statute  a^hes  only  to  accounts  for  goods  sold  and 
delivered.^  In  Iowa,  howevet,  it  is  held  that  a 
claim  of  an  attorney  for  services  may  constitute  an 


account  within  the  meaning  of  the  statutes,""  but 
it  is  otherwise  in  Texas.""  The  statute  is  not  appli- 
cable where  plaintiff'  deelares  on  a  book  account  for 
goods  sold,  bat  seeks  to  recover  on  an  implied 
Uability  independent  of  the  account;"  nor  is  it 
applicable  to  a  claim  against  an  executor  or  adminia* 
trator.""  The  s^tute  does  not  of  course  apply  to  a 
claim  for  a  tort,""  nor  to  an  account  not  dne.^  In 
Tennessee  the  statute  applies  only  to  accounts  com- 
ing from  another  state  or  county.*^  -  Gush  is  not 
chai^eiable  as  merchandise  in  a  book  account;** 
but  lottery  tickets  are  so  chargeable."'  The  fact 
that  money  items  are  intermingled  with  items  for 
merchandise  does  not  destroy  its  character  as  an 
account."*    It  is  not  essential  that  the  claim  be 


count  and  aflBdavlt  showlna  Its  cor- 
rectnen  and  making  tbe  account, 
i^icn  so  served,  prima  facie  evidoice 
unless  defendant  filed  with  hia  plea 
■n  afBdavft  denying  Its  correctness). 

Hiss. — Bonner  v.  White,  78  Miss. 
»3,  »  S  40X;  Ware  v.  McQuillan,  64 
Hi99.  70S;  Kelnhardt  v.  Cuter.  49 
Visa.  S16. 

N.  M. — Richardson  v.  Pierce,  14 
N-  ML  3S4,  93  P  716. 

Tex. — Olive  v.  Hester.  «S  Tex.  190; 
Moore  v.  Powers,  16  Tex.  Civ.  A.  436, 
41  SW  707;  Shuford  v.  Chlnskl,  (Civ. 
A  )  26  SW  141;  Cahn  v.  Salinas,  2 
Tex.  A.  Civ.  Cas.  |  104 ;  Carder  v. 
Wilder,  1  Tex.  A.  Civ.  Cas.  |  14. 

[a]  In  Texas,  under  the  early 
statute,  defendant  could  contest  the 
correctness  of  the  verified  account 
without  filing  any  ewom  denial.  Eng- 
lish V.  Mlltenberger,  51  Tex.  296  ; 
Rives  V.  Habermacher,  1  Tex.  A.  Civ. 
Cas.  I  747.  But  later  the  statute  was 
amended  expressly  requiring  a  sworn 
denial  to  be  made,  and  when  only  the 
correctness  of  particular  Items  Is  de- 
nied defendant,  the  verified  ac- 
count is  conclusive  as  to  the  other 
items.  Shuford  v.  Chlnskl.  (CIv.  A.) 
26  SW  141. 

[b]  Proof  of  partmarslilp. — It  has 
been  held  that  In  a  suit  against  a 
partnership,  the  verified  account  proves 
the  partnership  as  well  as  the  correct- 
ness of  the  account.  Carder  v.  Wil- 
der. 1  Tex.  A.  Civ.  Cas.  J  14. 

[c]  When  a  oreOitoz  apolla  his 
own  case. — In  an  action  for  the  price 
of  certain  lumber,  plaintiff  ofFerea  his 
verified  account,  which,  imder-  the 
provisions  of  Acts  (1897)  p  659  c 
480,  constituted  a  prima  facie  case, 
and  thereafter  testified  that  he  sold 
trees  to  a  third  person  under  a  parol 
pledge ;  that  the  huyer  had  them 
rawed  Into  lumber,  which  he  sold  to 
defendant,  without  navlng  paid  for  the 
trees:  and  that  he  notified  defendant 
at  hia  Hen  on  the  lumber,  but  not 
until  after  defendant  had  bought  It 
and  Klven  his  note  for  It.  It  was  held 
T^lat  plaintiff's  own  testimony  rebutted 
Cip  prima  facie  case  ma<:1e  by  the  In- 
triwluctlon  of  the  account,  and  showed 
that  defendant  was  not  liable.  Ken- 
nMy  V.  Price.  138  N.  C.  173,  50  SE 
5^6.  "Where  defendant,  filing  a  plead- 
int:  relying  on  a  verified  account  at- 
tafhed  as  a  counterclaim,  testified  that 
t'laintiff  had  told  him  that  If  he  would 
Crt  to  a  third  person  he  would  get  a 
job,  that  he  went  to  the  third  person 
acd  performed  some  work,  that  the 
third  person  refused  to  pay  therefor, 
that  subsequently  he  demanded  pay- 
ment from  plaintiff,  who  refused  to 
pay,  defendant  could  not  reco%'er  on 
his  counterclaim  because  of  the  ab- 
n^nce  of  privity  of  contract  between 
hlmnelf  and  plalntfft,  although  If  he 
had  Introduced  his  account  and  rested 
he  could  have  recovered.  It  not  being 
denied  under  oath.  Wilbur  v.  mief- 
son.  95  Ark.  403.  129  SW  812. 

50.  Comer  v.  Way,  t07  Ala.  800, 
19  S  96$.  S4  AmSR  93  ;  Thornton  v. 
Abbott,  2S  SB  S8S,  97  Oa.  546  (hold- 
ing that  the  statute  does  not  apply 
In  an  action  for  money  had  and  re- 
ceived) :  Adams  v.  Fidelity  Mut  L. 


Ins.  Co.,  94  uiw.  4SS.  49  S  119  (hold- 
ing that  the  statute  la  not  applicable 
to  an  action  on  a  haad) j  Jackstmro 
Stone  Co..  v.  Fairbanks  Ca,  48  Tex. 
Civ.  A.  689,  107  SW  667:  Wroten 
Oraln,  eta,  Co,  v.  Mineola.  Bcxk  Hfg. 
Co.,  (Tex.  Civ.  A.)  9E  SW  744 ;  Hoore 
V.  Powers,  16  Tez.  Civ.  A.  486,  41  SW 
707. 

Sl.  Sayers  v.  Walker,  21  Del.  400, 
61  A  978  (holdhig  that  they  do  not 
apply  to  a  claim  by  a  real  estate 
broker  for  commissions  for  the  sale  of 
land);  McLaughlin' v.  Weer,  16  Del. 
267,  40  A  1122;  Lyman  v.  Bechtel,  65 
rofra  437,  7  NW  673;  Austin,  etc.,  R. 
Co.  V.  Daniels,  62  Tex.  70 ;  McCamant 
V.  Batsell,  59  Tex.  368  ;  Oden  v. 
Vaughn  Grocery  Co.,  34  T«x.  Civ.  A. 
118.  77  SW  967  :  Ballard  v.  McMillan, 
5  Tex.  Civ.  A.  679.  25  SW  327  ;  Gal- 
veston, etc.,  R.  Co.  V.  Schwartz,  2  Tex. 
A.  Civ.  Cas.  !  758  :  Murray  v.  Mc- 
carty. 2  Tex.  A.  Civ.  Cas.  I  107; 
Texas,  etc.,  R.  Co.  v.  Smith,  8  Tex. 
A.  Civ.  Cas.  S  51. 

[a]  Aoooantlng  by  agent. — ^Where 
an  action  by  ' a  receiver  of  an  Insur- 
ance company  against  the  agents  of 
the  company  for  moneys  collected  on 
policies  Intrusted  to  them  Is  not  baaed 
on  a  book  account,  and  the  account  on 
Its  face  shows  to  be  a  ledger  account, 
with  balances  struck,  and  not  an  ac- 
count taken  from  a  book  of  original 
entries,  and  the  Items  of  the  account 
for  premiums  collected  were  not  sub- 
ject of  book  entry  as  recognized  by 
universal  usage,  a  book  account  at- 
tached to  a  statement  of  the  claim  Is 

Sroperly  rejected  as  evidence.  Wissa- 
ickon  Mut.   F.   Ins.   Co.   v.  Wanne- 
maf'her,  15  Pa.  Super.  B80. 

sa.  Vallee  Bros.  EHectrlcal  Co.  v. 
North  Penn  Iron  Co.,  32  Pa,  Super. 
Ill  (holding  that  because  a  sale  of 
goods  Is  founded  on  an  order  lia  writ- 
ing signed  by  the  purchaser  and  ac- 
cepted by  the  seller,  the  sale  does  not 
thereby  cease  to  be  the  proper  subject 
of  a  book  account)  :  Davidson  v.  Mc- 
Call  Co..  (Tex.  Civ.  A.)  96  SW  32: 
Moore  v.  Powers,  16  Tex.  CIv.  A.  436, 
41  SW  707  (holding  that  an  account 
for  goods  sold  and  delivered  to  a 
buyer,  at  the  several  dates  in  said  ac- 
count, and  at  the  prices  therein  speci- 
fied. In  accordance  with  the  terms  of  a 
Bpecial  contract  between  the  buyer 
and  seller  and  on  a  guaranty  from  a 
third  person.  Is  an  open  account). 
See  supra  g  149. 

53.  Clements  v.  Smith,  24  Del.  16, 
76  A  50 ;  McCamant  v.  Batsell.  59 
Tex.  363  (holding  that  where  a  suit 
Is  based  on  the  former  suretyship  of 
plaintiff  for  defendant,  and  the  pay- 
ment hy  plaintiff  of  defendant's  note, 
the  cau.'je  of  action  cannot  be  stated 
as  an  "account"  or  "open  account"). 
Jacksboro  Stone  Co.  v.  Fairbanks  Co., 
48  Tex.  Civ.  A.  639,  107  SW  567 
(where  It  was  held  that  an  Isolated 
transaction  hy  which  a  sin^e  article 
at  an  agreed  price  was  sold  was  not 
such  an  account  as  eould  be  verified 
so  as  to  dispense  with  proof  thereof)  ; 
Coleman  v.  Anheuser-Busch  Brewing 
Assoc.,  (Tex.  CIv.  A.)  39  SW  1088 
(holding  that  an  account  for  goods  de- 
livered to  an  agent  to  be  by  him  sold. 


and  to  account  for  and  remit  the  pro- 
ceeds. Is  not  an  "open  account")  ; 
Texas,  etc.,  R.  Co.  v.  Smith,  2  Tex.  A. 
CIv.  Cas.  9  51  (where  the  court  said : 
"The  word  'account,'  as  used  in  that 
article  [Rev.  St.  1879,  art  ?266],  is 
used  in  Its  popular,  and  not  technical, 
sense,  and  applies  to  transactions  be- 
tween persons  in  which,  by  sale  upon 
the  one  side,  and  purchase  upon  the 
other,  the  tiue  to  personal  property  Is 
passed  from  the  one  to  tbe  oth<r,  and 
the  relation  of  debtor  and  creditor  la 
thereby  created  by  general  course  of 
dealing,  and  It  does  not  mean  one^  or 
more  isolated  transactions  resting 
upon  special  contract").  And  see 
wissahickon  Mut.  F.  Ins.  Co,  v.  Wan- 
nemacher,  16  Pa.,  Super.  580.  But  a 
claim  for  the  balance  due  on  the  price 
of  a  horse  has  been  held  to  be  prov- 
able by  affidavit.  Hunter  v.  Ander- 
son, 1  Helsk.  (Tenn.)  1.  See  supra 
I  149. 

54.  GialneBvllle,  etc..  Hospital  Assoc. 
V.  Hobbs,  163  N.  C.  188.  69  SE  79; 
McCamant  v.  Batsell,  59  Tex.  363  ; 
Wroten  Grain,  etc.,  Co.  v.  Mineola  Box 
Mfg.  Co.,  (Tex.  CIv.  A.)  95  SW  744  ; 
Oden  V.  Vaughn  Grocery  Co.,  34  Tex. 
Civ.  A.  115.  77  SW  967;  Garwood  v. 
Schllchenmaler,  25  Tex.  CIv,  A.  176,, 

60  SW  573. 

65.  Baton  v,  Peavy,  75  Iowa  740, 
38  NW  423  (as  where  the  claim  Is  for 
fees  consisting  of  different  Items  and 
for  disbursements  > , 

Be.  De  Long  v.  Miller,  (Tex.  Civ. 
A.)  37  SW  191. 

67.  A,  H.  Davenport  Co.  V.  Ad- 
dlcks,  21  Del.  4,  5?  A  582. 

58.  Leverett  v.  Wherry,  4  Tex,  A 
Civ.  Cas.  i  185,  IS  SW  121  (for  the 
reason  that  plaintiff  would  be  an  In- 
competent witness,  and  he  ^111  not  be 
permitted  to  do  Indirectly  what  he 
could  not  do  directly). 

59.  Illinois  Cent.  R.  Co.  v.  Andrews, 

61  Miss.  474  ;  Western,  etc..  R.  Co.  v. 
Mead,  4  Sneed  (Tenn.)  107;  Galves- 
ton, etc.,  R.  Co.  V.  Glldea,  2  Tex.  A. 
CIv.  Cas.  I  271 ;  Galveston,  etc.,  R.  Co. 
V.  Morris,  1  Tex.  A.  CIv.  Cas.  g  777  ; 
Houston,  etc.,  R,  Co.  v.  Hays,  1  Tex. 
A  CIv.  Cas.  i!  759  ;  Texas,  etc,  R.  Co. 
V,  Looby,  1  Tex.  A.  Civ,  Cas.  t  677  ; 
Houston,  etc.,  R  Co,  v.  White,  1  Tex. 
A.  CIv.  Cas.  I  164. 

ea  Sims  V.  Howell,  4  Tex.  A.  Civ. 
Cas.  S  180,  16  SW  120  (holding  that 
where  the  statutes  authorize,  under 
certain  circumstances,  adtlons  on  ac- 
counts not  due,  and  further  provide, 
as  to  verified  accounts  admissible  In 
evidence,  that  the  verification  shall 
state  that  the  account  is  due,  an  ac- 
count not  due  upon  which  an  action  Is 
brought  cannot  be  verified  so  as  to 
render  It  admissible  In  evld^ce)  ; 
Shaunnessey  v,  Le  Glerse,  1  Tex,  A. 
Civ,  Caa.  S  379  (holding  that  all  the 
Items  of  the  account  must  have  ma- 
tured at  the  date  of  the  affidavit  In 
order  to  give  it  the  effect  Intended). 

61.  Brigg?  V.  Montgomery,  3  Helsk, 
(Tenn,)  673;  Hunter  v.  Anderson,  1 
Helsk,  (Tenn.)  1 ;  Brien  -v.  Peterman. 
3  Head   (Tenn,)  498. 

63.    Bailey  v.  McDowell,  1  Del.  346. 

63.  Bailey  v.  McDowell,  1  Del.  S4€. 

64.  Cahn  V.  Salinas,  2  Tex,  A.  civ. 
Cas.  i  104.  ^  ' 
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represented  by  entries  in  account  books.^  Lai^e 
lump  sums  made  up  of  many  items  extending  over 
a  long  period  of  time  are  not  properly  book  ac- 
count chaises."  An  account  not  within  the  terms 
of  the  statute,  although  verified,  may  be  proved 
by  other  means  than  the  verified  account.*^  Indeed 
it  must  be  proved  by  other  means.*"  But  the  fact 
that  an  account  not  within  the  statnte  is  verified 
does  not  per  se  render  it  inadmissible  in  evi- 
dence." 

li  195]    (4)  CompUance  with  Stetate  in  General. 

It  is  only  by  virtue  of  the  statute  that  in  actions 
on  account  an  ex  parte  itemized  statement  of  the 
account,  not  proved  in  one  of  the  ordinary  modes 
of  proof,  but  only  verified  by  affidavit,  is  made 
legal  evidence  under  certain  conditions  fixed  by  the 
statute,  and  of  course  to  have  this  effect  the  con- 
ditions prescribed  by  the  statute  must  be  complied 
with.™  jrhus,  where  the  statute  requires  the  fact 
of  the  verification  of  the  account  to  be  indorsed 
on  the  complaint,  summons,  etc.,  in  order  to  render 
the  account  admissible  in  evidence,  the  fact  of  veri- 
fication must  be  so  indorsed  but  it  has  been  held 
that  an  allegation  in  the  complaint  that  the  ac- 
count is  verged,  etc.,  is  in  substance  an  indorse- 
ment on  the  complaint  of  such  fact  and  a  snfficient 
compliance  with  the  statutory  requirement."  In 


some  jurisdictions  the  verified  aeeoont  most  be 
served  with  the  summons." 

[$  196]  (5)  Affidavit  or  Verification^*— (a)  In 
GcoieraL  In  some  states  a  plaintiff  is  not  entitled  to 
a  judgment  by  default  on  an  unliquidated  demand 
for  money  oniy,  unless  the  demand  is  verified." 
A  sworn  complaint  referring  to  an  account  an- 
nexed may  be  a  sufficient  verification/'  but  it  has 
been  he^d  that  a  verification  of  the  petition  which  in- 
cludes a  statement  of  the  account  is  not  snffieieDt." 
And  a  .copy  of  the  original  affidavit  is  not  suf- 
ficient." 

197]  (b)  Sofficieucy.  The  contents  of  the 
affidavit  must  of  course  contain  the  substance  of 
the  statutory  requirement.^  It  must  be  sworn  to 
positively,^  and  must  show  a  prima  facie  rieht  of 
recovery  when  the  action  was  commenced;"  and 
must  indicate  the  items  and  their  nature.^  How- 
ever, a  substantial  compliance  with  the  statute  is 
sufficient."  It  has  been  held  that  an  account  verified 
in  the  mode  prescribed  will  not  establish  more  than 
that  of  which  the  statute  makes  it  evidence — that 
is  to  say,  the  existence  and  justness  of  the  demand — 
and  it  will  not  establish  the  character  in  which 
defendant  is  sued  or  other  material  all^ations  of 
the  declaration.^  And  th&  statute  simply  makes 
the  verified  account  prima  facie  evidence  of  what 


ee.  Hobloson  V.  Bogardus,  2  Tex. 
A.  Civ.  Caa.  |  828.    See  supra  {  ISO. 

ee.  Clements  v.  Smith,  24  Del.  16, 
76  A  50 ;  Taylor  v.  Addlcks,  20  Del, 
411,  66  A  1010;  McLaughlin  v,  Weer, 
16  Del.  267,  40  A  1122;  Sloan  v.  Grlm- 
sliaw,  9  Del.  326. 

[a]  "TlM  t«*t  whiob  Um  Oonrt  liaa 
ftpylivd  to  this  caae  Is,  that  in  the 
event  of  the  defendant  filing  an  affi- 
davit o(  defense  and  the  case  going  to 
trial.  It  Is  apparent  that  the  account 
could  not  be  proved  In  the  way  pro- 
vided by  the  statute,  vis.,  by  the  pro- 
duction of  the  book  of  original  mtrles 
Mipported  by  the  oath  of  the  plaintlfT. 
In  other  words,  ve  conclude  that  the 
only  way  to  prove  an  Item  of  this 
character  woula  be  to  prove  the  con- 
tract" Clements  v.  Smith,  24  Del.  16, 
17,  76  A  60. 

07.  Edlpjw  Paint,  etc.,  Co.  v.  New 
Process  RooflnK  etc.,  Co.,  £6  Tez.  Civ. 
A.  66S,  120  SW  582. 

68.  Forsee  v.  Matlock,  7  Helak. 
(Tenn.)  421. 

es.  Standlfer  v.  Bond  Hardware 
C0«  <TeX.  Civ.  A.)  &4  SW  144. 

70.  Alexander  v.  Moore,  111  Ala. 
410,  20  S  839  :  Gainer  v.  Pollock,  96 
Ala.  664,  11  S  630 :  McQowan  v.  L^mb, 
66  Mich.  616,  33  NW  881;  Gordon  v. 
Sibley,  69  Mich.  250,  26  NW  485; 
Myers  v.  Perry  First  Presb.  Church, 
11  Okl.  644,  69  P  874;  Roberts  v. 
Fawley,  60  S.  C.  401,  27  SE  91S. 

71.  Gainer  v.  Pollock.  96  Ala.  6E4, 
11  S  539. 

[a]  SnpplTliiv  lost  aeooiiiit. — A 
verified  Itemized  account  la  merely  an 
instrument  oC  evidence,  and.  If  lost  or 
mislaid  after  the  BUlt  Is  begun  and  be- 
fore trial,  nmy  t>e  supplied  by  a  new 
account.  But  In  order  to  prove  the 
contents  of  the  verifled  account  It 
must  be  shown  that  the  account  was 
verified  before  an  officer  authorized  to 
take  affidavits,  and  also  when  the 
account  accrued,  when  It  became  due, 
and  what  was  the  aubstance  of  the 
verlflcatlon.  Alexander  V.  Moore,  111 
Ala.  410,  20  S  S89. 

72.  Alexander  v.  Moore,  111  Ala. 
410,  20  8  S39  ;  SuIUvan  Timber  Co.  v. 
Brushagel,  111  Ua.  114,  20  S  498; 
liunsford  v.  Butler,  102  Ala.  403,  16 
8  239 ;  Elyton  Land  Ca  V.  Morgan, 
88  Ala.  434,  7  S  249. 

73.  Gordon  v.  Sibley,  69  Mich.  260. 
26  NW  486. 

74.  Tonu  of  aflUlavtt  or  TorUloa- 
tton  see  Ford  v.  Cornish,  9  D.  C  67 ; 


BJorkqueat  v.  Wagar,  8S  Mich.  226, 
47  NW  236. 

76.  Roberts  v.  Fawley,  60  S.  C. 
491,  27  SE  913  (holding  that  a  default 
Judgment  on  an  unliquidated  money 
demand,  being  authorized  by  Code 
1  267,  without  verdict,  only  where  an 
Itemized  account  duly  verified  Is  served 
with  the  summons  and  complaint, 
should  be  vacated  on  motion,  the  rec- 
ord showing  that  the  Itemized  account 
annexed  to  the  complaint,  and  In 
terms  made  a  part  thereof,  which  was 
served  on  defendant,  was  unverified ; 
and  It  is  Immaterial  that  there  was 
found  unexplained  In  the  Judgment  roll 
a  separate,  unattached  paper,  purport- 
fng  to  be  an  Itemised  account,  duly 
verlttod). 

76,  Hershy  v.  MacGreevy,  46  Ark. 
498. 

77.  Myers  v.  Perry  First  Presb. 
Church,  11  Okl.  644,  <0  P  874. 

79*  General  Specialty  Co.  v.  Tlfton 
Ice,  etc.,  Co.,  S  Oa.  A  60&_60  SE  121. 

79.  U.  S.— Rogers  v,  Fenwick,  ^80 
F.  Cas.  No.  12,011,  1  Cranch  C.  C.  1^6. 

Ala. — Polytlnaky  v.  Stewart.  168 
Ala.  17flj48  S  396. 

Del.— twalker  v.  Chambers,  5  Del. 
311. 

Md, — Dyson  v.  West,  1  Harr.  &  J. 
667  (holding  that  an  omission  In  one 
probate  cannot  be  supplied  by  an- 
other) ;  Smoot  V.  Bunhury,  1  Harr.  & 
J.  136;  EJvans  V.  Bonner,  2  Harr. 
ft  M.  377  (holding  that  where  the  pro- 
bate annexed  simply  recites  that  the 
party  made  oath  "according  to  law," 
the  account  Is  not  legal  evidence,  and 
defendant  will  not  be  required  to  prove 
that  the  oath  was  not  aidminlstered  In 
the  words  of  the  act). 

Miss. — Romoneda  v.  Jackson,  OS 
Miss.  92,  46  &  26S. 

Tex. — Brin  v.  Wachusetts  Shirt  Co., 
(Civ.  A)  43  8W  295  (holding  that 
an  affidavit  which  falls  to  allege  that 
the  facts  stated  therein  are  "within  the 
knowledge  of  afSant"  and  that  "all  Just 
and  legal  ofTsets,  credits  and  payments 
have  been  allowed"  Is  defective  and 
will  not  support  a  JudKment  by  de- 
fault) ;  Duer  v.  Endres,  1  Tex,  A  Civ, 
Cas  I  322 ;  Shandy  v.  Conralea,  1  Tex. 
A.  Civ.  Cas.  I  235. 

Allegation  In  petition  of  oorreot- 
lusB  of  verUed  aooonnt  see  supra 
f  168. 

80.  Tripp,  etc..  Boot,  etc.,  Co.  v. 
Marthi,  46  Kan.  766.  26  P  424. 

81.  McOowan  v.  Lamb,  86  Mich. 


615,  618,  33  NW  881;  Romoneda  v. 
Jackson,  93  Miss.  92,  46  S  258. 

[a]  All  the  Items  must  1M  due.— 
Snls  v.  Harris,  103  Ala.  820,  16  S 
834  ;  Shaunnessey  v.  Le  Gierae,  1  Tex. 
A.  Civ.  Caa.  |  379. 
-  88.  Pittsburg  Plate  Glass  Ca  v. 
Roquemore,  (Tex.  Civ.  A.)  88  8W 
449. 

83.  Ala. — Schwartz  v.  Balrd,  100 
Ala.  154,  13  S  947  (holding  that  an 
affidavit  setting  forth  that  affiant  was 
the  agent  of  plaintiff,  that  the  an- 
nexed account  was  a  just  and  lawful 
claim  against  It.  that  there  Is  now  due 
and  owing  thereon  a  certain  amount, 
and  that  there  are  no  credits,  flet-offs. 
or  counterclaims  against  It  either  at 
law  or  In  equity.  Is  a  sufficient  state- 
ment as  to  the  correctness  of  the  ac- 
count). 

Ark.— Hershy  v.  MacQreevy,  46  Ark. 
498. 

Mich. — ^McGowan  v.  Lamb.  66  Mich. 

616.  618,  33  NW  881  (holding  that  an 
affidavit  that  the  "annexed  account 
Is  just,  due,  and  unpaid"  Is  a  sub- 
stantial compliance  with  the  require- 
ment that  the  affidavit  shall  state  the 
account  to  be  "Justly  owing  and  due," 
as,  to  be  Just,  due,  and  unpaid,  the 
account  must  necessarily  be  Justly 
owing  and  due). 

N.  C. — Claus-Shear  Co.  v.  E.  Lee 
Hardware  House,  140  N.  C.  662,  53 
SE  433,  6  AnnCas  243  (holding  that 
where  an  itemized  account  of  a  bill 
of  goods  sued  on  was  duly  verified, 
it  was  not  objectionable  for  indeflnlte- 
ness  because  of  trade  terms  and  ab- 
breviations well  understood  In  the 
trade,  showing  the  number  and  kind 
of  articles  shipped  and  catalogue  num- 
bers, price  per  dozen,  and  discounts 
allowed  on  each). 

Tex. — ^Pelican  Lumber  Co.  v.  John- 
son Mercantile  Co.,  (Civ.  A)  89  SW 
439  (holding  that  the  fact  that  the 
account  verified  Is  made  out  against 
a  third  person  will  not  render  the 
verlflcatlon  defective  where  It  Is  stated 
In  the  affidavit  that  the  annexed 
account  In  favor  of  plaintiff  against 
defendant  Is  true,  etc.,  as  this  unmis- 
takably shows  that ,  the  account  is 
being  asserted  against  defendant). 

84.  Trundle  V.  Edwards,  4  Sneed 
(Tenn.)  672.  Contra  Carder  v.  Wilder, 
1  Tex.  A.  Civ.  pas.  |  14  (holding 
that  such  affidavit,  unless  denied  under 
oath,  proved  a  partnership  as  well  aa 
other  material  facts  necessary  to  make 
out  a  prlnw  faol9  case). 
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it  professes  to  show;  and  if  it  does  not  show  an 
indebtedness,  it  is  irrelevant."  The  BufBcieacy  of 
the  verificatioQ  of  the  aceoant  affects  merely  the 
admissibility  of  the  account  in  evidence,  and  its 
sufficiency  is  to  be  questiooed  by  an  objection  to 
its  admission  in  evidence,  and  cannot  be  raised  by 
a  demuFrer  to  the  complaint.*' 

19S]  (c)  By  Whom  Hade.  The  affidavit  must 
be  made  by  the  person  contemplated  by  the  statute, 
as  by  one  who  is  competent  to  testify  to  the  facts, 
being  the  party  himself  or  his  qoalifled  agent.*'  A 
verification  by  one  of  several  plaintiffs  may  be 
snfReient.^  If  an  affiant  has  sufficient  inter^  at 
the  time  of  making  the  affidavit  it  is  immaterial 
that  his  interest  was  aeqaired  after  the  transactions 
to  which  he  swears.*" 

199]  (d)  Before  Whom  Hade.  The  affidavit 
should  be  made  before  an  officer  having  authority 
to  administer  the  oath."** 

[$  200]  (e)  Time  of  Verification.  The  time 
when  the  account  should  be  verified  depends  on 
the  varying  statutes  of  the  different  jurisdictions.*^ 

201]  (f)  Signatnre  and  Attestation.  The 
verification  must  of  course  be  signed."^    A  clear 


clerical  nusprision  in  the  attestation,  such  as  the 
use  of  the  word  "national'*  instead  of  "notarial" 
in  the  description  of  the  officer 's  seal,,  will  not 
render  the  verification  insufficient." 

202]  (6)  Oonnter  Ai&davit  or  Denial— (a)  In 
GeneraL  The  statutes  generally  provide  that  when 
the  correctness  of  the  account  is  denied  by  de- 
fendant under  oath,  the  verified  account  shall  not 
he  evidence  of  its  correctness."  In  other  words, 
when  the  justness  of  a  verified  account  sued  upon  is 
in  writing  denied  under  oath  by  defendant,  it  is 
incumbent  on  plaintiff '  to .  establish  the  debt  he 
claims  against  defendant  in  the  same  way  he  would 
be  required  to  establish  it  bad  his  account  not  been 
sworn  to,  as  permitted  by  the  statute.^"  But  the 
sworn  denial  must  be  in  compliance  with  the  statute 
in  order  to  deprive  plaintiff's  affidavit  of  its  force 
as  evidence.^  The  denial  is  generally  required  to 
be  by  written  affidavit."  Where  a  verified  account 
is  set  up  by  defendant  as  a  counterclaim,  a  reply 
by  plaintiff  under  oath  denying  its  correctness  is  a 
sufficient  "written  denial  under  oath";**  but  an  un- 
sworn plea  will  not  suffice  as  a  substitute  for  the 
affidavit  required.""    Where  two  defendants  are 


88.  KniiCht  rrarlor,  131  N.  C. 
U.  42  8B  6S7. 

86.  Glyton  Land  Co.  v.  Uorgan,  88 
Ala.  4M.  7  S  Z4». 

r«)  "WUMi  objMlioB  tafcn,  The 
objection  to  the  admlaaion  of  the 
verified  account  In  evidence  for  want 
of  ft  Bufficient  veiiflcatlott  must  be 
t&ken  when  the  account  la  offered  In 
e\idence.  Locke  v.  Farley,  41  Mich. 
405.  1  NW  fiS5. 

87.  See  cases  Infra  this  note. 

[a]  Aamt. — ^Where  the  require- 
ment is  for  a  verification  by  a  com- 
petent witness,  the  verification  may 
be  by  an  agent  of  plaintltT.  Schwartz 
T.  Baird,  100  Ala.  154,  13  S  947.  And 
where  the  afBdavlt  is  by  the  treasurer 
of  platntlfT  corporation,  It  has  been 
held  BUfHcient,  although  affiant  is 
not  described  therein  as  the  agent  of 
plaintiff.  Davidson  v.  McCall  C«., 
(Tex.  Civ.  A.)  95  SW  82. 

rb]  AMtgnor^— After  assignment  an 
affidavit  by  the  assignor  is  not  sutfi- 
cfent.  Carpenter  v.  Historical  -Pub. 
Co..  fTex.  Civ.  A.)  24  SW  685.  See 
ali^o  Gregory  v.  Bailey.  4  Del.  256. 

[c]  BookkMper. — In  Tennessee, 
where  the  verification  is  required  to 
be   by  "plaintiff,"    a    verification  by 

JlalntUTs  bookkeeper  Is  Insufficient, 
'oster  v.  Scott  County.  107  Tenn.  693, 
S3  SW  22.  And  a  bookkeeper  la  not 
necessarily  the  amnt  of  bis  employer. 
Merriman  Co.  v.  TThomas,  108  Va.  24, 

48  SB  490. 

88.  Foster  v.  Scott  County,  107 
Tenn.  <98,  66  SW  23.  But  see  Poly- 
tinsky  T.  Stewart.  158  Ala.  179,  48  S 
SSlS. 

S8l  Moore  y.  Powers,  16  Tex.  Civ. 
A.  488,  41  SW  707  (holdlnf  that  the 
fact  that  sJDant  was  not  a  member 
of  plalntura  Arm  at  the  time  of  the. 
sale  and  shipment  of  the  goods  may 
be  true,  and  yet  he  may  have  knowl- 
edge of  the  facts  ii^om  to:  and  If. 
after  acquiring  such  knowledge,  he 
became  a  member  of  the  firm,  he  had 
Euch  an  interest  as  permitted  hlro  to 
make  the  affidavit;  that  how  he  ac- 
quired the  knofwledse  la  not  a  pertinent 
biqulry). 

90-  Alexander  v.  Moore,  111  Ala. 
410,  20  S  330. 

[al  notary  pnbUo  in  other  state. 
»Jn  some  states  a  notary  public  of 
another  state  Is  competent  to  take  the 
verl  flcatlon  In  such  other  state. 
Owenaboro  Wagon  Co.  v.  Hall,  149 
Ala.  210,  43  S  71;  Selnhardt  v.  Carter. 

49  Miss.  315. 

•1.    See  the  statutes  of  the  several 

"Yi^  Xm  Alalwma,  where  the  fact 
of  veTifleatfon  la  required  to  be  In- 
dorsed on  the  complaint  or  summons. 


the  account  may  be  verified  after  the 
suit  ia  commenced.  Alexander  v. 
Moore,  111  Ala.  410,  20  S  339. 

[b]  In  Mlohigan  the  statute  must 
be  considered  as  Intending  that  the' 
oath  shall  be  at  least  substantially 
contemporaneous  with  the  Institution 
of  the  suit.  McHugh  v.  Butler,  39 
Mich.  185  (where  the  affidavit  was 
made  seven  days  before  the  suit  was 
brought  and  It  was  held  that  plaintiff 
could  not  Insist,  as  a  matter  of  right, 
on  going  hack  and  making  the  proof 
necessary  to  substantiate  his  account 
after  defendant  had  closed  his  case, 
although  the  court.  In  Its  discretion, 
may  permit  him  to  do  so). 

[c]  la  ICtnoiiTl,  where  an  account 
la  annexed  to  a  sworn  petition,  plain- 
tiff may  be  permitted  to  verify  the 
account  at  the  trlaL  Budde  v.  Allen, 
21  Mo.  20. 

[d]  In  Texas  it  has  been  held  that 
the  account  cannot  be  verified  Imme- 
diately before  trial,  but  must  be  verified 
at  the  time  the  action  Is  commenced. 
Blakeley  v.  WImberley,  4  Tex.  A.  Civ. 
Cas.  9  64,  15  SW  119.  And  where  the 
verification  is  required  to  state  that 
the  account  is  due.  It  Is  of  course  held 
that  the  account  cannot  be  verified 
before  it  is  due.  Sims  v,  Howell,  4 
Tex.  A.  Civ.  Cas.  j  180,  IB  SW  120. 

93.    Walker  v.  Chambers,  5  Del.  311. 

93.  Schwartz  v.  Balrd,  100  Ala 
1K4.  13  S  947. 

94.  Relnhardt  v.  Carter,  49  MIsa. 
815:  Brown  v.  Stabler,  1  Helsk. 
(Tenn.)  444;  Brlen  v.  Feterman,  8 
Head  (Tennj  498. 

ta]  TrnguMf  tmder  the  act  of 
1874,  It  was  held  that  defendant  was 
not  precluded  from  rebutting  the jprhna 
fade  case  made  by  plalntlfTs  affidavit 
without  a  counter  afndavIL  Rngltsh 
V.  Mlltenbergert  51  Tex.  296.  But 
under  Kev.  St.  art  2266,  it  Is  held  that 
a  verified  account  cannot  be  denied 
except  by  regular  denial  under  oath. 
Stephenvllle,  etc.,  B.  Co,  v.  Western 
Coal,  etc..  Co.,  (Civ.  A.)  127  8W  24B  ; 
Rust  V.  Sanger,  (Civ.  A.)  106  SW  66; 
Cahn  V.  Sallnaa,  2  Tex.  A.  Civ.  Cas. 
I  104 ;  Rlvea  t.  Habermacher,  I  Tex. 
A.  Civ.  Caa.  f  7*7. 

[b]  Xffeet  of  nWleniuital  plead- 
laifi^In  a  salt  upon  an  open  account 
verified  by  affidavit  the  denial  of  the 
correctness  of  the  account  under  oath 
destroys  the  prima  facie  effect  of 
plaintiff's  affidavit  This  result  can- 
not be  obviated  by  a  supplemental 
petition  under  oath  reiterating  the 
original  pleading  aa  to  the  justice  of 
the  account  <Mlve  T.  Heater,  68  Tex. 
190. 

86-  Rnst  V.  Banser  Bros.,  (Tex. 


Ctv.  A.)  105  SW  66:  Keating  Imp!., 
etc.,  Co.  V.  Brie  City  Iron  Wks„  (Tex. 
Civ.  A.)  6S  SW  646. 

88.  Ford  V.  Cornish.  9  D.  C.  57 
(holding  that  an  affidavit  merely  to 
the  truth  of  a  plea  which  sets  up 
a  vague  and  general  denial  falls  to 
show  the  particulare  of  the  defense 
relied  upon  and  la  Inaufflclent)  ;  Mor- 
rill V.  Blsselt,  99  Mich.  409,  68  NW 
324  (holding  that  where  two  accounts 
separately  verified  are  sued  on,  '  a 
counter  affidavit  referring  to  only  one 
of  the  accounts  has  no  effect  on  the 
other)  ;  Oliver  v.  Bdward  Well  Co., 
(Tex.  Civ.  A.)  138  SW  1109;  David- 
son v.  McCall  Co..  (Tex.  Civ.  A.)  95 
SW  32  (holding  that  a  counter  aftida- 
vlt  which  stated  that  the  account'  was 
not  Just  and  true,  but  which  con- 
tained statements  showing  that  de- 
fendant did  not  question  the  Justice 
of  the  acco.unt,  but  that  he  attempted 
to  present  a  matter  not  affecting  the 
justice  of  the  account,  did  not  destroy 
the  prima  fade  evidence  In  favor  of 
plaintiff). 

[a]  Saooapmeat  and  set-off, — A. 
verified  "set-off"  Is  Insufllclent.  Bon- 
ner V,  White,  78  Miss.  653,  29  S  402. 
The  effect  of  a  verified  account  as 
evidence  Is  not  destroyed  by  a  sworn 
plea  setting  up  certain  credits  but 
admitting  the  account  as  far  as  It  went 
Black  well  Durham  Tobacco  Co.  v. 
Jacobs,  (Tex.  Civ.  A.)  122  SW  66. 

97.  Rockmore  v.  CuUen,  94  <3a.  648, 
21  SE  845. 

[a]  iBsaiw  defudant^Although 
the  aocounts  set  op  in  the  complaint 
are  verified  by  afiiaavlt  according  to 
the  statute,  the  Itenu  set  up  In  the 
answer  tn  defense  and  for  a  cross  action 
need  not  be  verified,  when  dd^endant, 
being  Insane,  cannot  make  the  affidavit, 
and  his  guardian,  having  come  Into  the 
suit  two  years  after  the  accounts  sued 
on  were  made,  and  after  resale  of 
many  of  the  goods  purchased,  Is  not 
In  a  position  to  awear  to  the  facts. 
Wela  v.  Ahrenbeck,  5  Tex  Civ.  A.  542, 
24  SW  359. 

[b]  iMnlal  la  petltloa  for  cer- 
tiorari*-^ denial  of  the  justice  of 
an  account,  made  In  a  petition  for 
certiorari.  Is  sufficient  to  require 
plaintiff  to  prove  hia  account  or  to 
admit  evidence  to  dlaprove  It  Brown 
V.  Stabler,  1  Helafc.  (^n.)  444. 

88.  MoIIno  V.  Blake,  5  Ariz.  819, 
52  P  366.  And  see  Rockmore  v.  Cul- 
len.  94  Qa.  648,  21  SB  845  (holding, 
however,  that  a  sworn  plea  will  not 
be  sufficient  unless  the  oath  thereto 
la  in  writing). 

88.  RIckmore  t.  Cullen,  94  Qa.  948, 
81  SB  84S. 
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jointly  intereBtedf  the  oath  of  one  of  them  is  raf- 
ficient  if  it  goes  to  the  justi(»  of,  the  entire  ae- 
eonnt.^  Where  the  statute  does  not  require  the 
affidavit  to  be  filed  with  the  pleading/  a  denial 
at  an;  time  before  trial  has  been  held  to  be  suf- 
fieieht,'  and  the  denial  may  be  made  for  the  first 
time  on  appeal  from  a  judgment  of  a  justice  of  the 
peace.^  The  denial  of  the  correctness  of  the  ac- 
count should  be  explicit." 

[$  203]  (b)  DefenaesAdmissiblft without  DeniaL 
Where  the  failure  to  deny  the  correctness  of  the 
account  under  oath  is  merely  to  preclude  defendant 
from  contesting  the  correctness  of  the  account,  it 
does  not  preclude  him  from  setting  up  any  defense 
consistent  with  the  truth  and  correctness  of  the 
account,*  such  as  the  statute  of  limitations/  or  that 
the  account  was  not  due  when  the  action  was  com- 
menced,* or  payment,"  or  set-off  or  recoupment/"  or 
counterclaim," 

204]  (7)  Objections;  Waiver.  Objection  to 
plaintiff's  affidavit  should  be  raised  when  the  ac- 
count is  offered  in  evidence,  as  the  defect  goes  to 
the  evidence  and  not  to  the  pleading,  and  is  not 
available  on  demurrer;"  but  when  a  bill  of  items 
of  account  is  filed  under  these  statutes,  if  the  same 
be  deemed  insufficient  or  defective  by  the  other 
party  the  proper  practice  is  to  move  that  the  same 
be  made  more  specific  or  definite.^'  If  defendant 
appears  and  permits  an  account  and  affidavit  to  be 
introduced  in  evidence  without  objection  he  waives 
his  right  to  object  for  the  first  time  after  the  proof 
is  closed/^   So  the  failure  to  serve  a  copy  of  the 


aeconnt  is  waived  by  defendant  'b  failure  to  require 
one  or  to  make  any  objections  on  that  ground." 
And  a  party  failing  to  object  to  the  verifieation  of 
an  account  within  a  reasonable  time  should  not 
afterward  be  heard  in  opposing  it."  In  like  man- 
ner, if  a  defendant  pleads  without  mwlfi"g  the  re- 
quired affidavit,  and  isstte  is  joined  and  the  parties 
go  to  trial  without  objection,  plaintiff  is  held  to 
waive  the  benefit  of  the  statute.^' 

205]  L  Trial— 1.  In  OeneraL  In  an  action 
on  a  long  account,  whether  the  hearing  is  before 
the  court  or  a  referee,  the  account  should  be  stated, 
so  that  if  the  judgment  thereon  is  to  be  reviewed 
the  appellate  court  may  have  a  basis  for  action." 

[$  206]  2.  Questions  of  Law  and  of  Fact.  The 
question  whether  a  party  had  unreasonably  refused 
to  account  at  the  time  when  the  action  was  con- 
menced  is  a  question  of  law,  where  alt  the  facts 
are  ascertained.^^  The  court  should  not  take  the 
case  from  the  jury  when  the  evidence  is  conflicting.^ 

207]  3.  InstmctioiiB.  Instructions  in  an  ac- 
tion on  an  account  are  ordinarily  governed  by  the 
rules  applying  in  civil  actions  generally.'^  Each 
party  is,  entitled  to  appropriate  instructions  as  re- 
gards the  burden  of  proof/'  fout  the  court  should 
not  declare  to  the  jury  a  mere  presumption  of  fact." 
nor  give  an  instruction  covering  general  principles 
as  to  the  admissibility  of  evidence,'^  nor  instruct 
that  one  clerk  cannot  testify  as  to  entries  made  by 
another  unless  he  knew  them  to  be  correct  of  his 
own  knowledge."  The  court  may  properly  instruct 
as  to  the  true  rule  for  the  deduction  of  credits  in 


1.   Brien  ,v.    Petennaa.    8  Head 

(Tenn.)  498: 

S,  See  the  statutes  of  the  several 
states.  And  see  BJorkqueat  v.  Wagar, 
83  Mich.  226.  47  NW  286. 

8.  Brlen  v,  Peterman,  3  Head 
<Tenn.)  498  (holding  that  a  dental  on 
the  day  before  the  trtal  was  suffl- 
dent). 

4.  Rose  V.  WatBon,  54  Mfss.  673 
(holding  that  a  counter  affidavit  may 
be  filed  for  the  first  time'  In  the  cir- 
cuit court  on  appeal  from  the  Justice's 
court  If  leave  oe  asked  In  time ;  but 
It  la  too  late  after  plaintiff  has  read 
his  account  and  aflMaylt  In  evidence 

'to  the  Jury  and.  closed  hia  case); 
Texas,  etc..  R.  Co.  v.  Norton,  1  Tex. 
A.  CIV.  Caa.  f  403. 

5.  Ford  V.  Cornish,  9  D.  C  E7. 
[a]   Msntlfloatloa  of  Itaws —-Where 

the  correctness  of  the  acoonnt  la 
denied,  except  as  to  particular  Itenna, 
these  Items  must  be  clearly  Identified. 
Eberstadt  v.  Jonea,  19  Tex.  Civ.  A. 
480,  48  SW  558.  In  Mississippi,  If 
defendant  desires  to  contest  any  par- 
ticular items  of  the  account,  he  must 
specify  wherein  the  account  is  Incor- 
rect ;  he  cannot  do  so  under  a  general 
denial  as  to  the  correctness  of  the 
account.  TIchenor  v.  Woodbum  Sar- 
ven  Wheel  Co.,  54  Miss.  589. 

6.  Lucas  V.  Ford  County,  67  Kan. 
418,  73  P  Se  (holding  that  It  is  a 
good  defense  that  plaintiff  agreed  to 
charffe  nothing  for  the  work)  ;  Aaron 
V.  Podesta,  60  Mlaa.  82;  Bower  v. 
Henshaw,  E8  Miss.  846 ;  Relnhardt  v. 
Carter,  49  Mlaa  816:  English  v.  Mll- 
tenberger,  61  Tex.  806. 

[a1  A  plM  of  bU  dialwt  Is  good  In 
Tennessee.  Trundle  v.  Edwards,  4 
8need  (Tenn.)  6f2. 

7.  Wagener  v.  Boyce,  S  Ariz.  71, 
62  P  1122. 

8.  Johnston  v.  Johnson,  44  Kan. 
€66,  24  F  1098  (without  verified  an- 
swer). 

9.  Lucas  T.  Ford  County,  67  Kan. 
418.  78  P  66;  Dewey  v.  Burton,  4 
Kan.  A.  682,  46  P  821 ;  Bower  v.  Hen- 
shaw, 53  Mies.  346  ;  Loeb  v.  Nunn,  4 
Belsic  (Tenn.)  449;  Moore  v.  Powers, 
16  Tex.  Civ.  A.  436.  41  SW  707 ;  Oal- 


veston,  etc,  H.  Co.  v.  McTlegue,  1 
Tex.  A.  Civ.  Cas.  I  467. 

10.  Brlggs  V.  Montgomery,  8  Helsk. 
(Tenn.)  673  ;  Moore  v.  Powers,  16 
Tex.  Civ.  A.  436.  41  SW  707  ;  Bach 
V.  Glnacchlo,  1  Tex.  A.  Civ.  Cas. 
I  1316. 

11.  Moore  V.  Powers,  1<  Tex.  Civ. 
A.  436,  41  SW  707 ;  Galvflston,  etc, 
R.  Co.  V.  Scbwartc  S  Tex.  A.  Ctv. 
Caq.  1  768. 

la.  Biyton  Land  Co.  v.  Morgan,  88 
Ala.  434,  7  3  249. 

13.  Flanders  v.  lah,  S  Or.  320. 

14.  Gordon  v.  SIblcv,  69  Mich.  860. 
26  NW  486 :  Locke  v.  nurley,  41  Mich. 
405,  1  NW  966.  . 

15.  McOowan  v.  Lamb.  66  Mich. 
616,  83  NW  881. 

1&  Kobhlna  v.  Benson,  11  Or.  614, 
»  P  69. 

IT.  Covd  Smith,  68  Miss.  296, 
8  S  860 :  Bloom  v.  HcOrath,  63  Miss. 
849  (holding  that  In  such  a  case  plain- 
tiff cannot  Invoke  th«  benefit  of  the 
statute  by  an  Instruction  to  the  Jury 
that  they  should  disregard  defendant's 
notice  denying  the  correctness  of  the 
account)  ;  Loeb  v.  Nunn,  4  Helsk. 
(Tenn.)  449. 

IS.  Stubbs  V.  Montezuma  Lumber 
Co..  46  Colo.  219,  100  P  483  (holding 
that  where  the  account  was  not  stated 
in  the  lower  court,  the  supreme  court 
will  not  go  through  the  record,  state 
an  account,  and  ascertain  on  iriilcdi 
side  the  balance  falls). 

19.  Torrey  v.  Bryant,  16  Pick. 
(Mass.)  628. 

ao.  Keating  Impl..  etc.,  Co.  v.  Erie 
City  Iron  Works,  (Tex.  Civ.  A.)  63 
SW  646. 

91.  Shaffer  T.  Des  Moines  Coal, 
etc,  Co.,  122  Iowa  233,  98  NW  111 ; 
Clifton  V.  Litchfield.  106  Mass.  34: 
Smith  V.  Mather,  (Tex.  Civ.  A.)  49 
SW  267. 

fa]    ApplioabUity  of  Inatnwtloiw. 

—where,  m  an  action  on  an  account 
for  services,  there  was  evidence  that 
some  of  the  aervicea  were  to  l>e  paid 
for  In  money  and  some  were  not.  It 
was  not  error  to  instruct  tliat  If  the 
services  were  performed  by  request, 
and  no  price  fixed,  the  law  would 
Imply  a  promiae  for  payment  of  the 


reasonable  value  thereof,  although  It 
was  applicable  to  some,  and  not  to 
other,  items.  Cavltt  v.  Davla,  03  III. 
A.  519. 

aa.  Carter  v.  Fischer,  127  Ala.  52, 
28  s  376  (holding  that  an  Inatructlon 
based  on  the  theory  that,  If  there  are 
both  proper  and  Improper  Items  In  the 
account  sued  on,  plaintiff  must  furnish 
the  evidence  to  distinguish  them.  Is 
properly  refused)  ;  Hooper  v.  Hartwelt, 
12  Colo.  A.  161,  64  P  8S4  (where  an 
Instruction  that  It  rests  upon  plalntin 
to  show  what  the  balance  la,  and,  "if 
tba  evidtocB  In  this  caae  la  too  un- 
certain ...  to  determine  what 
balance  if  any.  Is  due,"  the  finding 
should  be  for  defendant,  was  held 
erroneous,  aa  the  jury  might  infer 
that  plaintiff  was  bound  to  show  the 
exact  sum  due  to  be  entitled  to  re- 
cover anything)  ;  Keating  Impl.,  etc.. 
Co.  V.  Erie  City  Iron  Works',  (Tex. 
Civ.  A.)  63  SW  646  (holding  that  a 
defendant  in  an  action  on  a  l>ook 
account  Is  entitled  to  an  Instruction 
that  the  burden  of  proof  Is  on  plaintiff 
to  make  out  its  case  by  a  prepon- 
derance of  the  evidence,  and  on  Items 
as  to  which  there  has  been  a  failure 
to  make  such  proof  defendant  Is  en- 
titled to  a  verdict), 

[a]  Distinction  batwaen  opan  wmA 
stated  aooounts. — An  Instruction  on 
the  burden  of  proof  which  falls  to 
observe  the  proper  distinction  between 
actions  upon  open  and  stated  accounts. 
In  a  case  catling  for  such  distinction, 
is  erroneous.  Rice  V.  Schloss,  90  Ala. 
416,  7  S  802. 

83.  Wise  V.  Wakefield,  lis  Cal. 
107,  112,  60  P  310  (holding  that 
where  defendant  claimed  credit  for 
goods  furnished  by  him  to  sundry  per- 
sons on  the  order  of  plaintlfTs  agent 
it  was  proper  to  refuse  an  instruc- 
tion that  if  the  jury  found  that  de- 
fendant charged  the  goods  In  his  books 
to  the  persons  who  received  them, 
"the  presumptions  are  that  defendant 
furnished  the  same  to  said  parties  on 
their  own  account,  and  not  to  the 
plaintiffs"). 

M.   Ward  V.  Wheeler,  IS  Tex.  249. 

26.   Ward  V.  Wheeler,  18  Tex.  149. 
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the  adjustment  of  a  balance,"  and  if  any  of  the 
items  of  the  account  are  not  proved  by  competent 
testimony,  defendant  may  move  to  have  them  ex- 
cluded, or  for  an  instruction  that  there  is  no  evi- 
dence before  the  jury  as  to  such  items."  Where  the 
whole  of  a  running  account  is  by  agreement  re- 
garded as  due  on  a  certain  date,  it  is  proper  in 
an  action  for  the  balance  of  the  aceonnt  to  refuse 
to  instruct  that  each  it^  of  the  aeconnt  is  a 
separate  contract." 

[i  208]  4.  Verdict  and  Findings.  A  general 
verdict  without  ascertaining  the  amount  due  will 
not  support  a  judgment  for  the  sum  demanded." 
Where  the  verdict  includes  no  part  of  an  illegal 
item,  but  is  based  only  on  those  items  of  the 
account  which  are  legal,  it  is  good,"  Where  a  ver- 
dict or  finding  has  any  legitimate  evidence  to  support 
it,  it  will  not  be  set  aside  as  against  the  weight  of 
the  evidence."  But  if  there  is  a  total  failure  of 
proof  the  verdict  or  finding  cannot  be  sustained;'' 
and  it  must  of  course  conform  to  the  proof."  A 
finding,  in  accordance  with  the  allegations  of  the 
complaint,  that  a  certain  account  was  a  mutual, 
open,  and  current  account,  instead  of  a  stated  ac- 
count, as  alleged  in  defendant 's  answer,  but  further 
stating  that  there  was  no  balance  due  from  de- 
fendant to  plaintiff  at  the  time  of  the  commence- 
ment of  the  action,  could  not  be  construed  as  a 
findii^  that  all  of  the  allegations  of  the  complaint 
were  true.** 

[i  209]   J.  Jndgmoit— 1.  Id.  Oeneial.  Where  an 


iss^  is  made  by  the  pleadings  a  judgment  nil  dicit 
cannot  be  entered."'  A  judgment  cannot  be  rendered 
on  a  general  verdict  for  the  amount  claimed  where 
the  verdiOT  does  not  find  the  sum  owing  to  plaintiff." 
Where  a  petition  contains  two  counts,  it  can  make 
no  difference  whether  there  be  a  judgment  on  each 
count  or  one  judgment  for  the  whole,  for  the  sum 
of  both  representfj  the  difference  between  plaintiff's 
aod  defendant's  accounts,  which  is  the  object  of 
the  suit." 

[$  210]  2.  By  Admission  or  Default.  For  those 
items  of  an  account  which  defendant  admits  to  be 
due,  plaintiff  is  entitled  to  a  verdict  and  judgment 
in  any  event."  Such  admission  also  refers  to  the 
failure  of  defendant  to  deny  particular  items,  and 
to  default  judgments  rendered  upon  pleadings  con- 
forming to  the  statutory  provisions  relating  to  the 
setting  out  or  annexation  of  accounts  sued  on  and 
the  failure  to  deny  verified  accounts."  But  statutes 
which  provide  for  the  entry  up  of  judgment  in  case 
of  defaults,  etc.,  without  the  intervention  of  a  jury, 
when  the  action  is  founded  on  any  instrument 
of  writing  ascertaining  plaintiff's  demand,  do 
not  include  actions  on  accounts,  and  in  such  an 
action  a  juVy  is  to  be  appointed  to  assess  the 
damages.**^ 

211]  3.  Amount  of  Becovery.  Plaintiff  is  of 
course  entitled  to  judgment  for  the.  amount  pleaded 
and  proved.*^  On  the  other  hand  his  recovery  will 
be  confined  to  the  items  which  he  has  pleaded  as 
his  cause  of  action,*'  and  he  cannot  recover,  as  a 


98.  Dixon  V.  Dtxon,  12  NTSt  KOB. 
87.    Ward  v.  Wheeler,  18  Tex.  249. 

[a]  Itoma  in  dl«pat«<— Refusal  of 
the  court  to  Btrllie  out  certain  Items 
which  are  in  dispute  Is  not  error. 
Stagg  V.  Bt  Jean,  29  Mont.  288.  74  P 
740. 

[b]  Kod«  of  «K«litdlai|r  itama.— If 

any  of  the  Items  of  an  account  sued 
on  are  such  as  may  be  stricken  out, 
ttiey  need  not  be  actually  expunged, 
iuC  the  Jury  may  be  directed  to  dfs- 
regrard  tbem.  Hoaklns  v,  Wright,  1 
Hen.  &  M.  (11  Va.)  S78. 

as.  Nunn  v.  McKnlght.  79  Ark.  SftS. 
9«  SW 

39.    Tajrlor  T.  Hathawar.  n  Ark. 

597. 

30.  Brown  v.  Bums,  87  He,  B86. 

31.  Koblnson  v.  Hope  Bide.,  etc., 
Co..  72  Ho.  A.  B22. 

38.  Arnold  V.  Cason,  95  Ho.  A.  428, 
«9  SW  84. 

33.  Peale  v.  Shore  Electric  Co., 
(X.  J.  Sup.)  60  A  46. 

34.  Heaton-Hobson  Associated  Law 
Offlces    v.   Arper,   146   Colo.    282,  78 

p  7ai. 

36.  Clements  v.  Mayfleld  Woolen 
Mlllfli,  128  Ala.'  S22,  29  S  10  (where 
the  evldeDOe  without  conflict  aiutabied 
plafntllTs  cause  of  action  on  an  ac- 
count and  It  was  held  error  to  enter 
Jadgnient  nil  dlcIt  with  award  ct  a 
writ  of  inquiry,  'as  defendant  had 
pleaded  non  assumpsit  and  was  en- 
titled to  have  the  Junr  pass  upon  the 
credibility  of  the  evidence). 

38.  Taylor  v.  Hathaway,  29  Ark. 
597. 

37.  Olbson  V.  Jenkins,  97  Mo,  A. 
27.  70  SW  1076. 

38;.  Conrad  v.  Burbank,  24  La. 
Ann.  17  (holding  that  such  a  )udg- 
iiK^nt  may  be  rendered  on  motion  any 
time  after  suit,  reserving  the  right  to 
defendant  to  contest  the  items  not  ad- 
mitted) :  Peale  v.  Shore  Electric  Co., 
fN.  J.  Sup.)  60  A  4S. 

39.  Ga. — Smith  v.  Holbrook,  99 
Ga.  25  6,  25  SB  627. 

Iowa. — ESiton  v.  Peavy,  75  Iowa 
740.  38  NW  433. 

Ky. — Harris  v.  Ray,  15  R  Mon.  628. 

Md. — ^Baltimore  v.  Ideson,  47  Hd. 
543. 

Miss. — Hemphls  Mach.  Works  v. 
Ab^^een.  77  Hiss.  410,  37  S  608. 


Kev.— Sklnker  v.  Cltrte,  9  Nev.  342. 
N.  Y— Mills  V.  Polndezter,  8  Code 
Rep.  89. 

[a]  Disontion  of  oonrti— In  Ohio 
it  Is  within  the  discretion  of  the  court 
on  default  to  render  Judgment  with- 
out proof  of  the  Items  of  the  account 
set  out  In  the  petition.  X>allaa  v.  Fer- 
neau,  25  Oh.  St.  635. 

[b]  Bervle*  of  copy  of  aooonat.— 
In  Missouri  It  was  held,  under  a  stat- 
ute providing  that  in  any  action  in- 
stituted upon  an  account,  when  the 
Items  of  the  account  were  set  forth 
in  or  annexed  to  the  petition,  "If  the 
defendant  has  been  personally  served 
by  the  delivery  to  him  of  a  copy  and 
makes  default,  he  shall  be  eonsldered 
as  admittlnji  the  account  to  be  due. 
as  set  forth  or  annexed,  and  final 
Judgment  may  be  rendered  against 
him  for  the  amount  thereof,  at  the 
time  of  entering  his  default,"  that  in 
case  an  action  Is  brought  agralnst  co- 
defendants  as  partners  a  copy  of  the 
account  must  be  served  upon  or  de- 
livered to  each  defendant  Clark  v. 
Evans,  04  Ho.  253. 

[c]  OpeaiBir  defavlt— (1)  Where 
an  action  is  brought  on  a  book  ac- 
count, and  defendant  alleges  a  writ- 
ten contract  as  a  basis  for  the  action 
on  a  breach  of  which  he  relies  as  a 
defense  and  plaintiff  under  oath  de- 
nies its  «cl8t«nce  and  thereby  obtains 

Judgment,  and  subsequently  the  ex- 
Btence  of  the  contract  In  plaintiff's 
possession  is  shown,  the  Judgment 
should  be  opened.  White  v.  Sperling, 
24  Pa.  Sifper.  120.  (2)  And  under 
the  code  provisions  authorizing  a 
Judgment  without  verdict  when  the 
Itemized  account  is  duly  verified  and 
served  with  the  summons  and  com- 
plaint, where  the  account  is  not  so 
verified  a  default  Judgment  will  be. 
vacated  on  motion ;  and  where  the 
record  shows  that  the  account  was 
not  BO  verified  It  Is  Immaterial  that 
there  Is  found  unexplained  in  the 
Judgment  roll  a  separate  and  unat- 
tached paper  purporting  to  be  an  Item- 
ized account.  Roberts  v.  Pawley,  50 
S.  C.  491,  27  SE  913. 

40.  Rhea  v.  Holston  Salt,  etc.,  Co^ 
59  Ala.  132:  Porter  v.  Burleson,  38 
Ala.  343;  Patterson  v.  Blakeney,  33 
Ala.  338 ;  BevUle  v.  Rees^  86  Ala.  461. 


See  also  Cross  v.  HutFaker,  1  Tex.  A. 
Civ.  Cas.  I  186. 

41.  Maitlknd  V.  McDearman,  1 
Va.  Cas.  131. 

42.  Ala. — Johnson  v.  Kelly,  2  Stew. 
490. 

Ark. — Buford  v.  Earl.  60  SW  234 
(holding  that  where  the  pleadings  show 
that  the  action  was  brought  on  an 
account  for  goods  sold  to  defendant 
in  one  year,  payment  of  that  account 
is  a  complete  bar,  and  a  recovenr 
cannot  tie  had  on  an  account  for  goods 
sold  in  another  year  prior  to  that  sued 
for). 

Cal. — Wise  V.  Wakefield,  118  Cal. 
107,  60  P  310:  Hopkins  v.  Orcutt,  51 
CaL  537  (holding  that  in  an  action 
to  recover  a  balance  due  on  an  bpen 
account  an  item  of  a  special  contract 
which  does  not  «>nstitute  an  item  in 
the  open  account,  and  la  not  so  tr«ited 
under  the  complaint  as  framed,  can- 
not be  recovered). 

Iowa. — Miller  v.  Armstrong,  128 
Iowa  86,  98  NW  561 ;  Shaffer  v.  Des 
Moines  Coal,  etc.,  Co.,  128  Iowa  283, 
98  NW  111. 

Ky. — Adams  Express  Co.  v.  Mil- 
ton, 11  Bush  49  (holding  that  where 
the  principal  cause  of  action  is  an  vn- 
llquldated  account,  and  plalntitt  asked 
Judgment  merely  for  his  debt  and  cost, 
no  Judgment  will  be  rendered  for 
damages). 

[a)  Xm  Colorado,  however,  In  an 
action  to  recover  a  balance  due,  where 
defendant  flies  an  answer  and  con- 
tests plaintlfTs  right,  plaintiff  may 
recover  a  Judgment  for  a  larger 
amount  than  that  prayed  for,  if  the 
evidence  Jtistlfles  it.  Ohio  Creek  An- 
thracite Coal  Co.  V.  Hinds.  16  Colo. 
178.  26  P  602. 

[b]  In  Indiana  plaintiff  has  been 
held  entitled  to  recover  Ipterest,  al- 
though a  claim  therefor  Is  not  set  out 
In  file  statement  of  the  account.  Ross 
v.  Smith.  113  Ind.  242,  15  NE  268. 

[c1    Jndnnent     oorxeot     as  to 

omonnt,  hat  erroasou  as  to  Items,  

If  the  Judgment  Is  erroneous  as  to 
particular  Items  allowed  or  disallowed, 
but  Is  correct  as  to  the  amount,  the 
error  Is  not  prejudicial.  Clark  County 
V.  Kerstan,  60  Ark.  608,  30  SW  1046. 

[d]  Bsmlttlnr  exooss^In  an  ac- 
tion on  an  account  annexed  to  |faa 
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balance  of  an  account,  a  larger  amount  tiian  that 
proved.*  But  plaintiff  is  not  bound  to  prove  all 
he  dainu,  and  may  recover  for  any  sum  within 
that  claimed  which  is  established  evidAce.*'  In 
an  action  upon  an  open  and  mutual  account  current 
the  balance  of  the  account  is  the  subject  of  the  re- 


covery, and  a  verdict  for  such  balance  should  be 
returned,  althou^  defendant  fails  to  plead  a  set- 
off;*' and  a  judgment  may  be  rendered  for  the 
amount  of  the  balance  ev&n  where  it  is  impossible 
to  determine  what  part,  if  ai^,  of  the  aoeount  con- 
sisted in  illegal  items.** 


T.   BOOK  ACCOUNT  OB  BOOK  DEBT 


212]  A.  Natnie  and  Origin.  "Book  account" 
or  *'book  debt"  is  a  form  of  action  resorted  to  in 
Vermont  and  Conneeticut  respectively,  for  the  re- 
covery of  claims  such  as  are  usually  evidenced  by  a 
book  account.*^  The  action  is  of  statutory  origin 
and  owes  its  introduction  to  an  effort  to  prevent  a 
failure  of  justice,  where,  in  the  daily  intercourse  of 
tradesmen  and  merchants,  artides  are  so  often  sold 
without  any  written  proof  thereof,  and  where  the 
parties  themselves  to  the  transaction  were,  by  the 
pryiciples  of  common  law,  unable  to  testify  in  other 
actions,  while  one  of  the  distinguishing  features  of 
this  remedy  is  the  admission  of  their  evidence.** 

213]  B.  BaUtlon  to  Other  Bernddies—l.  As- 
snnu^t.  The  action  of  book  account  is  in  many 
instances  a  concarrent  remedy  with  assumpsit,  and 
it  has  been  said  that  the  action  will,  as  a  general 
rule,  lie  when  general  assumpsit  will  lie."  On 
the  other  hand  the  action  of  book  account  can  be 
sustained  only  where  general  assumpsit  would  lie."* 


Like  assumpsit,  book  account  requires  a  contract  or 
promise,  express  or  implied,  to  support  it,  and  in 
the  absence  of  such  a  promise  the  action  of  book 
account  can  no  more  be  maintained  than  can  the 
action  of  assumpsit  at  common  law."  So  in  order 
that  the  action  may  be  maintained,  the  relation  be- 
tween the  parties  must  be  that  of  debtor  and 
creditor  in  the  ordinary  sense  of  the  term,"  and 
there  must  exist  a  legal  privity  of  contract  between 
the  parties."  But  wbile  book  account  lies  only 
where  at  common  law  assumpsit  will  lie,  it  is  never- 
theless true  that  assumpsit  may  be  maintained  in 
many  cases  where  book  account  will  not  be  allowed.** 

214]  2.  Common-Law  Action  of  Account" 
Again  the  action  of  book  account  may,. in  particular 
instances,  be  concurrent  with  the  common-law  action 
of  account  but  it  does  not  lie  in  all  instances 
where  the  common-law  action  of  account  will  lie, 
the  two  actions  being  different  and  distinct."' 

215]   3.  OoTonant  Where  an  action  of  cove- 


wplt  the  veraict  should  not  be  for  a 
larger  amount  than  that  claimed  in 
the  writ,  but  plaintiff  may  remit  the 
•xcess.    Butler  v.  HUlett,  47  Me.  492. 

48.  Shaffer  v.  Des  Moines  Coal, 
etc.,  Co..  1«  Iowa  S3S,  »S  NW  111; 
Jesse  V.  Davis,  S4  Mo.  A.  8B1 ;  Mor- 

Ban  V.  Roper.  119  N.  C.'»«7.  25  SE 
52 ;  Chandler  v.  Mecklina,  12  Tex.  86. 
M.  Oa. — Belcher  v.  Orejr,  IS  Ga. 
208. 

Me. — Brown  v.  Bums,  67  Me.  68S. 

Md. — Planters'  Bank  v.  Farmers,' 
etc..  Bank,  8  Oill  A  J.  449.  46&  (where 
the  court  said :  "To  obtain  a  verdict 
the  plaintiffs  were  not  bound  to  pro- 
duce their  running  account  with  the 
defendants  and  prove  all  tbe  Items 
thereof,  and  claim  nothing  but  the 
balance  thus  appearing  to  be  due,  but 
they  were  at  liberty  to  prove  any 
Isolated  receipt  of  money  by  the  de- 
fendants and  claim  a  Verdict  for  the 
amount  thereof). 

Mass. — Ijovell  v.  Earle,  127  Mass.  646. 

Miss. — Memphis  Mach.  "Works  v. 
Aberdeen,  77  Miss.  420.  27  S  «08. 

Ca]  Items  proveA  iMa  tluw  ar- 
nsgate  oredlta. — Of  course.  If  plaln- 
FlfTs  evidence  tends  only  to  prove  sev- 
eral Items  on  the  debit  side,  which 
amount  to  less  than  the  aggregate  ad- 
mitted credits  on  the  credit  side,  plain- 
tiff cannot  recover.  Scott  v.  Brown, 
B4  Mo.  A.  606. 

45.  KfuKtiley  v.  Delano,  189  Mass. 
288,  47  NE  1013 ;  Consolidated  Prult 
Jar  Co.  V.  Wlsner,  110  App.  Dlv,  99, 
97  NTS  B2  [aff  188  N.  T.  824,  81 
NR  1162]. 

46.  Overstreet  v.  Bruhaher,  98  Mo. 
A.  75,  71  SW  1090. 

47.  Bouvler  L.  D 

48.  Terrlll  v,  Beecher,  9  Conn.  844. 
See  also  Tobias  v.  Blln,  21  Vt  644; 
Hail  V.  Peck.  10  VL  474. 

[a]  In  OoaMOlloiit  it  Is  said  that 
the  Idea  ot  the  action  was  probably 
borrowed  by  the  early  settlers  of  New 
EIngland  from  Holland.  Beach  v. 
Mills,  5  C<mn.  493. 

[b]  In  Tannont  the  action  is  said 
to  have  been  borrowed  and  •derived 
from  Connecticut  Wood  v.  Johnson, 
13  Vt.  191. 

4S,  Humphrey  v,  Oviatt,  8  Conn. 
413 ;  Kidder  v.  Sowles,  44  Vt  803 ; 
Hodges  V.  Pox,  36  VL  74;  Wetherell 
V.  Evarts,  17  Vt.  219;  McLeran  v. 
Stevens,  1«  Vt.  616;  Stone  v.  Pul- 
alpiier,  18  Vt  428:  Waller  v.  McCarty, 
If  Vt  9i;  Pan^ram  v.  Baxton,  11 


vt  79:  Hall  v.  Peck,  10  Vt  474; 
Wllklns  v.  Stevens,  8  Vt  214;  Case 
V.  Berry,  9  Vt  832 :  Kewton  v.  Hlg- 

fns,  2  Vt  886;  Stevens  v.  RlehaTdli, 
Alk.  (Vt)  81.  Sea  also  Waterman 
V.  Sthnpson,  24  Vt  SOS;  Myrlck  v. 
Slason,  19  Vt  121. 

[a]  la  OOBiwotleat  a  statute 
makes  the  action  of  book  debt  coex- 
tensive with  general  assumpsit  Lock- 
wood  V,  Lockwood,  22  Conn.  425. 

[bl  "So  far  as  oonvenleiios  Is  ooa- 
eenwJ,  the  book  action  is  preferable 
to  assumpsit  and  the  remedy  Is  as 
ample."  Herrlck  v.  ^Richardson,  17 
Vt  876.  379, 

60.    Kidder  v.  Sowlea,  44  Vt  808; 
Hodges  V.  Pox,  38  Vt   74 ;  Case 
Berry.  8  Vt  832  ;  Barlow  v.  Read,  1 
Vt  97,  1  Alk.  145.  And  see  Wllklns  v. 
Stevens,  8  Vt  214. 

n>  Lockwood  V.  Liockwood.  22 
Conn.  426 ;  Finch  v.  Finch,  22  Conn. 
411 ;  Phenix  v.  Prlndle.  Klrby  (Conn.) 
207  ;  Jones  v.  Moore,  60  Vt  63 ; 
Hodges  V.  Fox,  36  Vt  74 ;  Jones  v. 
Wood,  30  Vt  268  :  Qleaeon  v.  BrlgKS, 
28  Vt  135 ;  Chase  v.  Spencer,  27  Vt 
412;  Steams  v.  Dillingham.  22  Vt 
624,  54  AmD  88 ;  Hassam  v.  Hassana, 
82  Vt  6ie ;  Eaton  v.  Whltcomb,  17  Vt 
641;  Bailey  v.  Bailey.  16  Tit  856  ; 
Peach  V.  Mills.  14  Vt  371 ;  Batlow  v. 
Bead,  1  Vt  97,  1  Alk.  HE. 

[a]  A  promise  may  be  Implied. — 
Wolcott  v.  Wolcott  19  Vt  87  (holding 
that  plaintiff  might  recover  In  book 
account  against  the  town  where  the 
overseers  of  the  poor  requested  him 
to  take  care  of  a  transient  boarder 
In  his  house,  there  being  an  Implied 
promise  to  rtfmburse  him  for  his  ex- 
penses), 

[b]  SulMwiVMit  |^oiBdria<— Where 
one  undertook  to  sell  certain  articles 
on  commission  and  was  unsuccessful, 
a  subsequent  promise  to  pay  all  ex- 
penses Incurred  for  a  relinquishment 
of  his  right  constitutes  such  a  prom- 
ise to  pay  as  will  support  an  action 
of  book  account.  Perry  v.  Buckman, 
33  Vt  7. 

[c]  Sepalrs  on  boROwed  property. 

— In  Scott  V.  Brlgham,  27  Vt  561,  the 
expenses  of  repairing  a  borrowed  ar- 
ticle which  was  broken  while  used  by 
the  borrower  could  not  be  recovered 
In  book  account  In  the  absence  of  a 
contract  to  that  effect,  express  or  Im- 
plied, on  the  part  of  the  borrower. 
But  see  Infra  1^222  note  86  [a]. 


[d]  The  action  wUl  not  Ito  f or 
tort    See  Infra  |  233. 

68.    Tobias  V.  Blln,  21  Vt  544. 


[a]    Ooatnwt  for  tuw  of  _ 

In  l^blas  V.  Blln,  21  Vt  K44,  where 
defendant  contracted  with  plaintiff, 
who  was  the  owner  of  a  sloop,  to  em- 
ploy It  In  freighting  and  pay  the  ex- 
penses of  sailing  and  one  half  of  the 
gross  freight  receipts,  plaintiff  to  pay 
for  the  repairs  to  the  vessel.  It  was 
held  that  this  created  merely  the  re- 
lation of  debtor  and  creditor  between 
the  parties,  and  that  plaintiff  could 
enforce  his  claim  to  freight  receipts 
In  an  action  of  book  account. 

63.  Winn  V.  Sprague,  36  Vt  243; 
Scott  V.  Brlgham.  27  Vt  561 ;  Oleason 
V.  Vermont  Cent  R.  Co.,  26  Vt  37 ; 
Soule  V.  Dougherty,  84  Vt  92;  Miller 
V.  French,  1  Alk.  (Vt)  99;  Field  v. 
Sawyer,  Brayt.  (Vt)  39.  Sea  also  (tey 
V.  Rogers,  18  Vt  842. 

[a]  ntvttr  Is  ■omUia—  tmpUM 
In  law.  Waterman  v.  Btlmpson,  24 
Vt  508. 

[b]  Privltr    to  oonsiaeratioa. — 

P  agreed  to  make  an  organ  case  for 
L,  and  delivered  It  to  him  before  It  was 
finished,  and  charged  It  to  him  on 
book.  L  sold  It  to  8,  who  agreed  to 
pay  P  the  sum  of  forty-flve  dollars, 
and  S  Informed  P  of  the  agreement, 
upon  which  P  erased  his  charge 
against  L  and  made  a  charge  directly 
to  3.  It  was  held  that  P  might  main- 
tain an  action  of  book  account  against 
S.  Panghom  v.  Saxton,  11  Vt   79.  , 

64.  Case  V.  Berry.  8  Vt  332 ; 
Boardman  v.  Keeler,  2  Vt  66. 

[a]  By  statnte  in  Oonnvotlent, 
however,  book  debt  has  been  made  co- 
extensive with  general  assumpsit. 
Lockwood  V.  Lockwood,  22  Conn.  426; 
Finch  V.  Finch,  22  Conn.  411. 

[b]  "lltaM  im  tTctawtmOr  mam* 
dlfllonlty  In  drawing  tha  lias  where 
book  debt  shall  end,  and  assumpsit 
commence."  Boardman  v.  Keeler,  2 
Vt  66,  66. 

66.  Proprfetr  of  oommon-law  m- 
tlon  of  aooonnt  for  itania  of  book 
debt  see  supra  |  14. 

66.  Woodward  v.  Harlow,  28  Vt. 
338;  Tobias  v.  Blln,  21  Vt  644  ;  HaU 
V.  Peck,  10  Vt  474. 

[a]  "Xdttle  can  be  said  In  favor 
of  ttM  aoUon  of  aooonat  over  the  ac- 
tion on  book  account"  Herrlok  v. 
Richardson,  IT  Vt  876,  879. 

67.  Huxley  v.  Carman,  46  Vt.  4«2 
(where  It  was  said  to  be  forslsn  to 
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naDt  upon  a  contract  under  seal  may  be  main- 
laiued,  plaintiff  cannot  waive  the  right  to  sue  in 
covenant  and  sue  in  book  accoant.'" 

[4  216]  C.  Wlien  Action  Lies— 1.  In  General. 
The  action  of  book  account  is,  in  matters  of  evi- 
dence and  procedure,  contrary  to  the  rules' of  com- 
mon lav,  and  should  not  be  extended  to  matters  not 
contemplated  by  the  statute  or  beyond  the  neces- 
sity which  gave  birth  to  it.""  The  question  as  to 
the  propriety  of  the  action  must  be  -determined 
from  the  character  and  not  the  amount  of  the  deaL*" 
The  question  whether  the  action  will  lie  is  governed 
by  the  lex  fori,  and  such  an  action  may  be  main- 
tained in  a  jurisdiotiQn  in  which  the  remedy  exists, 
although  no  Budi  remedy  existed  in  the  jurisdiction 

the  letter  and  spirit  of  the  statute  to 
allow  a  party  whoao  principal  matter 
of  controversy  properly  belongs  to  the 
action  of  account,  out  who  has  a  few 
lt«as  of  book  account  disconnected - 
with  It,  or  Incidentally  connected  with 
It,  to  bring  In  and  adjust  such 
matter  In  an  action  of  book  account)  : 
Matthews  v.  Tower.  S9  Vt.  4S3 ;  Hall 
V.  Peck,  10  Vt.  474. 

[a]  IMsUnnlalMd  fkom  mUok  of 
aeoowfci — Book  debt  Is  distinguished 
from  action  of  account  at  common 
law  iB  Bowers  v.  Dunn.  S  Root 
(Conn.)  S9:  Woodward  v.  Harlow,  28 
Vt.  SS8;  WethsreU  v.  Erarts,  17  Vt. 
119. 

[b]  nm  waloffy  to  aotioa  of  ma. 
—Book  account  fs  more  analogoijs  to 
the  action  of  debt  on  simple  contract 
than  to  the  action  of  account  Mat- 
thews V.  Tower,  39  Vt.  433. 

[c]  BalUlfa  and  reoelTwa^The 
action  of  book  account  will  not  as  a 
Reneral  rule  lie  against  a  baliitf  or 
receiver;  the  remedy  In  such  case  Is 
by-  the  common-law  action  of  account. 
Tobias  V.  Blln.  21  Vt.  644. 

B8.  Proctor  V.  Wiley,  65  Vt.  844  ; 
Myrlck  V.  Slason,  19  Vt.  121. 

69.  Terrlll  v.  Beecher,  9  Conn.  844 ; 
Bradley  v.  Ooodyear.  1  Day  (Conn.) 
104 :  Keeler  v.  Mathews,  17  Vt  126  ; 
Hall  V.  Eaton,  12  Vt  510;  Case  v. 
Berry,  S  Vt  S22:  See  also  Beach  v. 
Mills,  5  Conn.  493. 

[a]  Bedflald,  J.,  In  Wllklns  v. 
Stevens,  S  Vt  214,  217,  says :  "For- 
merly great  diversity  of  opinion 
among  the  profession,  and  not  a  little 
upon  the  bench,  prevailed  in  relation 
to  the  policy  of  restricting  or  extend- 
ing the  boundaries  of  this  action.  And 
the  mode  of  trial,  which  obtains  by 
statute  in  that  action,  Is  so  different 
from  proceedings  In  trials  at  common 
law,  that  there  are  very  just  grounds 
for  such  contrariety  of  opinion.  Some, 
Indeed,  of  eminent  attainments  hi 
Judicial  science  and  learning,  prefer 
extending  the  same  mode  of  trial  to 
all  action;  while,  others,  of  no  leas 
pretentions,  would  wish  to  abolish  the 
action  entirely." 

[b]  TlMB  bo^  Moovnt  will  aot 
Urn  to  aid  one  In  recovering  money 
paid  which  In  equity  and  good  con- 
science the  party  ought  not  to  recover 
tn  any  other  form  of  action,  especially 
where^  at  the  time  of  Its  payment  and 
receipt.  It  was  never  expected  to  form 
a  f'ubject  of  a  claim  on  book.  Jiall 
V.  Eaton,  12  Vt  610. 

[c]  B«roBd  Its  oTlglual  llxnlts 
ri)  the  action  has  been  extended  so 
that  It  will  lie  now  "where  from  the 
course  of  dealing  between  the  parties 
It  mlf?ht  be  presumed  to  have  been 
their  Intention  that  the  subject  should 
be  so  adjusted."  Hall  v.  Eaton,  12 
vt  510.  612  [cit  Passett  v.  Vincent 
8  Vt.  78;  Case  v.  Berry,  8  Vt  332; 
Farrand  v.  Gage,  8  Vt  S2BJ.  (2) 
T^Ms  where  plaJntlfT,  a  railroad  cor- 
poration, agreed  to  pay  a  reasonable 
compensation  for  passing  over  defend- 
ant's land,  and  the  auditor  reported 
that  It  was  the  mutual  expectation  of 
the  paJTtles  that  these  damages  would 
t«  embraced  in  the  adjustment  of 
their    bot*   accounts.    It    was  held 


proper  to  include  such  an  Item. 
Chamberlain  v.  Farr,  23  Vt  266.  (3) 
It  win  also  now  lie  "where  the  plain- 
tiff has  been  Induced  to  accept  that 
In  payment  which  is  no  payment  and 
that  by  the  miarepresentatlon  of  the 
defendant."  Hall  v.  Eaton,  supra 
[clt  Glhnan  v.  Feck,  11  Vt  616,  34 
AmD  702],  <4)  Also  where  the  articles 
charged  were  delivered  originally  to 
be  accounted  for  In  a  particular  man- 
ner, and  where  they  might  well  have 
been  expected  to  be  charged  at  the 
time  of  delivery.  Hall  v.  XSaton, 
supra  [clt  Hall  v.  Peck,  10  Vt  474; 
Whiting  v.  Corwln.  6  Vt  461]. 
eorLeach  v.  Shepard,  6  Vt  868. 
ei.  Porter  v.  Munger,  22  Vt  191 ; 
Dunning  v.   Chamberlain,  6  Vt  127. 

ea.  Terrlll  v.  Beecher,  9  Conn.  844  ; 
Bradl^  V.  Ooodyear,  1  Day  (Conn.) 
104 ;  Perry  v.  Buckman,  38  Vt  7 ; 
Loorols  v.  Walnwright  21  Vt  620; 
Hall  v.  Eaton,  12  Vt  610;  Naaon  v. 
Crocker,  11  Vt  468  ;  Hall  v.  Peck,  10 
Vt  474  [expl  Kidder  V.  Bowleg  44  Vt 
3081  ;  Shaw  v.  Shaw,  6  VL  S»;  Far- 
rand  V.  Oage,  8  Vt  326;  Slasson  v. 
Davis,  1  Alk.  (Vtj  78. 

Ca]    Taota   which   ooeoiu  mhss- 

SMat  (1)  to  the  delivery  of  the  ar- 
cle  will  not  as  a  rule  confer  the  right 
to  charge  on  book.  Bradley  v.  Oood- 
year, 1  Day  (Conn.)  104.  <2)  The 
right  to  charge  the  Items  to  defend- 
ant must  arise  at  the  time  at  which 
they  were  Incurred,  t>y  the  terms  of  a 
contract  then  «xi3tlng,  or  the  contract 
must  contemplate  the  happening  of  an 
event  that  would  confer  the  right. 
Perry  v.  Buckman,  88  Vt  7.  <2) 
If  property  la  sold  and  paid  for  at 
the  time,  so  that  no  right  to  charge  it 
then  ex  lata,  no  subsequent  contingency 
arising  from  the  breach  of  any  prom- 
ise or  warranty  in  relation  to  such 
payment  will  sustain  an  action  on 
book  account  Nason.  V.  Crocker,  11 
Vt  463. 

[bl  Bight  ttBdar  wn^vmaSaf  oon- 
traei^Rlght  to  charge  may  not  exist 
under  the  original  contract,  yet  it  may 
become  perfected  under  a  new  con- 
tract supervening  which  changes  the 
status  of  affairs.  Perry  v.  Buckman, 
83  Vt.  7;  Starr  v.  Huntley.  12  Vt.  13. 

[cl  ArttolM  sou  and  aurvloes  ren- 
dered whet*  BO  psloe  la  vttpulated 
may  be  charged  on  book  and  recovery 
therefor  had  In  an  action  of  book  ac- 
count Myers  v.  Jamaica  Baptist  Soc, 
38  Vt  614.  See  also  Minor  v.  Erving, 
Kirby  (Conn.)  168. 

63.  Bradley  v.  Ooodyear,  1  Day 
(Conn.)  104;  Brewster  v.  Norwich,  1 
Root  (Conn.)  146;  SlasBon  v.  Davis, 
1  Aik.  (Vt)  73. 

[a]  Illustration. — ^Where  a  minor 
entered  plaintiff's  service  and  by  parol 
agreed  to  be  his  apprentice.  In  con- 
sideration for  which  the  minor  was  to 
receive  per  annum  a  certain  amount 
of  money,  his  board,  and  instruction, 
and  plaintiff  furnished  him  with  nec- 
essary clothing,  and  the  minor,  with- 
out piaintlfTs  consent,  left  the  latter's 
service,  book  debt  would  not  lie  to  re- 
cover the  articles  so  furnished,  as  the 
right  to  charge  for  the  same  did  not 
arise  by  reas<m  of  the  delivery,  but 
on  account  ot  a  violation  of  the  con- 


in  which  the  indebtedness  sought  to  be  enforced  was 
created.'^ 

217]  2.  Charges  on  Book  for  Which  Action 
Lies — a.  Bight  to  Charge — <1)  In  GtanwaL  The 
right  to  make  the  charge  must  exist  at  the  time  the 
articles  sold  are  delivered  or  the  services  are  per- 
formed,*' and  must  arise  in  consequence  of  such 
delivery  or  rendition;"  bat  knowlec^e  of  the  r^ht 
to  charge  is  not  necessaiv,  provided  the  f^ts 
establishing  the  rig^t  exist.  The  right  to  charge 
on  book  may  exi^t  at  the  time  the  property  is  de- 
livered, although  the  p^y  charged  is  not  abso- 
lutely a  debtor  in  relation  to  it,*"  as  where  the  price 
of  an  article  sold  is  to  be  paid  on  a  contingency,"* 
or  where  goods  are  delivered  to  a  factor  for  sale.*' 

Terrlll  v. 


tract    of  apprenticeship. 
Beecher,  9  Conn.  344. 

64.  Loomls  v.  Walnwright  21  Vt. 
620  (holding  that  where  on  the  sale 
of  an  article  for  a  specifled  price,  the 
seller  was  Induced  by  the  fraud  of  the 
buyer  to  receive  In  payment  notes  of 
a  third  person,  the  seller  may  on  dis- 
covery of  the.  fraud  rescind  the  trans- 
action so  far  as  the  receipt  of  such 
notes,  as  payment,  and  recover  the 
price  In  an  action  of  book  account). 

BS.  Victor  Sewing  Biach.  Co.  r. 
We^s,  49  Vt  842;  Cass  v.  McDon- 
ald, 89  Vt  66 ;  Stone  v.  Pulsipher,  16 
Vt  428;  Hall  v.  Peck,  10  Vt  474. 

[a]  AAOOuntabllltr  as  a  tMt<— 
(1)  "Whenever  property  la  delivered, 
to  be  accounted  for,  upon  a  future 
adjustment  of  book  accounts,  It  may 
properly  be  charged,  although  no  right 
of  action  may  exist  at  the  time,  but 
it  may  be  charged  upon  the  ■  ground 
of  the  accountability  alone."  Hall  v. 
Peck,  10  Vt  474,  478.  (2)  A  right  to 
make  the  charge  does  not  require  that 
there  should  be  an  Immediate  and 
present  right  of  action  upon  It  It  is 
sufficient.  In  any  case,  If  an  obliga- 
tion to  account  for  the  money  or 
property  received  results  directly  from 
the  transaction  between  the  parties. 
Jackman  v..  Partridge.  21  Vt  668. 
( 3 )  But  articles  delivered  with  no 
contemplation  of  creating  a  debt  or 
any  obligation  to  pay  for  them,  can- 
not be  charged  on  book  or.  recovered 
in  this  form  of  action.  Bailey  v. 
Bailey,  16  Vt  666.  Compare  how- 
ever cases  supra  note  62. 

[b]  IllustratlonB^-d)  Thus,  where 
R  made  a  contract  with  M  to  deliver 
him  palm  leaf,  to  be  manufactured 
Into  hats  of  a  particular  description, 
which  he  was  to  receive  at  a  certain 
sum  per  dozen.  It  was  held  that  it  was 
proper  for  B  to  charge  on  book  the 
palm  leaf  when  delivered,  together 
with  cash  advanced,  and  thst  on  the 
neglect  or  refusal  of  M  to  perfonn  the 
contract,  a  recovery  might  be  had 
against  him  for  the  palm  leaf  and 
cash,  in  an  action  of  book  account 
Rogers  v.  Miller,  IB  Vt  481.  (2)  So 
where  property  is  sold  conditionally, 
and  itayments  are  nude  by  way  of 
services,  the  services  may  be  charged 
on  book  to  await  their  subsequent  ap- 

Ellcatlon;  and  If  the  property  so  sold 
)  received  back  by  the  seller  the 
buyer  may  recover  for  his  services 
in  an  action  of  book  account  if  no 
application  has  been  made.  Martin 
v,  Eames,  26  Vt  476.  See  also  Stone 
V.  Pulsipher,  1«  Vt  428. 

ee.  Dwyer  V.  Hall,  22  Vt  142 
(where  plaintiff  sold  defendant  a  mare 
for  a  specifled  sum,  and  defendant 
agreed  that  if  the  mare  proved  to  be 
with  foal  he  would  pay  an  additional 
sum,  and  the  mare  proved  to  be  with 
foal,  and  it  was  held  that  plaintiff 
might  recover  the  additional  sum  In 
an  action  of  book  account), 

67.  Hickok  V.  Stevens,  1«  Vt  111 ; 
Hall  V.  Peck,  Id  Vt  474. 

[a]  However,  in  the  case  of  an 
agent  appointed  to  sell  machinery  un- 
der an  arrangement  that  the  machines 
In  his  hands  unsold  at  the  termina- 
tion of  the  agency  sheujd  be  retifned 
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[§§  218-222 


218]  (2)  Special  Agreements  as  to  Book 
Charge;  Waiver.  Although  a  claim  would  not  of 
itself  constitute  a  proper  subject  of  book  charge,  the 
parties  may  by  express  agreement  agree  that  it 
may  he  so  chai^d,  Bnd  thus  enable  the  creditor  to 
maintain  an  action  of  book  account.^  And  if  in 
tiie  course  of  the  action  the  parties  treat  items  as 
the  proper  subject  of  adjustment  in  that  form,  as 
where  the  only  defense  is  that  of  payment,*  or  the 
statute  of  limitation,'**  this  will  constitute  a  waiver 
of  the  objection  that  the  items  were  not  adjustable 
in  such  a  form  of  action. 

219]  b.  Necessity  for  Charge  and  Form 
T3lM69f.  In  order  that  the  action  may  be  brought 
upon  a  claim  which  is  the  proper  subject  of  book 
^arge,  it  is  not  necessary  that  it  should  have  in 
fact  been  entered  as  a  regular  book  chai^.^^  Ac- 
eordingly,  the  mere  form  in  which  a  charge  is  made 
is  not  material  in  determining  the  right  to  recover 
thereon  in  an  action  of  book  account;"  and  the 
right  of  action  is  not  affected  by  the  fact  that  the 
entry,  was  loosely  made/'  that  through  mistake 
plaintiff  entered  the  charge  against  a  third  per* 

to  the  principal,  the  refusal  of  the 
agent  to  deliver  the  machines  does 
pot  render  him  liable  for  their  value 
In  an  action  of  book  accounL  /  Kidder 
V.  Sowtes,  44  Vt.  SOS  Cdlst  Hall  v. 
Peck,  10  Vt.  474]. 

[b]  AffTMineat  that  factor  flbonld 
b«  pnrchMer^d)  Where  goods 
were  delivered  to  a  factor  for  sale, 
and  subsequently  It  was  agreed  that 
the  factor  should  be  the  purchaser, 
they  may  be  charged  to  him  on  book, 
ana  a  recovery  had  therefor  in  an 
action  of  book  account.  Starr  v. 
Buntley.  IS  Vt.  13.  (8)  So  where 
articles  weve  delivered  to  an  agent 
for  Bale  under  a  contract  Uiat  If  they 
were  not  sold  within  a  specified  time 
and  the  proceeds  remitted  the  prin- 
cipal ml^t  have  the  right  to  treat 
the  agent  as  the  purchaser  of  the 
articles  and  charge  him  therefor  on 
book,  it  was  held  that  after  the  ex- 
piration of  the  specified  time  the  ar- 
ticles might  be  charged  to  the  agent 
on  book  and  recovery  had  therefor  In 
an  action  of  book  account  Victor 
Sewing  Mach.  Co.  t.  Weeks,  49  Vt. 
S42. 

ea.  Parker  v.  Bryant,  40  Vt.  291 ; 
Stow  V.  Black,  37  Vt.  25 ;  Winn  v. 
Sprague,  '35  Vt.  243  ;  Woodward  v. 
Cutter,  33  Vt.  49 ;  Noyea  v.  Hall,  28 
Vt.  645 :  Gleason  v.  Brlgffs,  28  Vt. 
13E  ;  Chamberlain  v.  Farr,  23  Vt.  265  : 
Hassam  v.  Hassam.  22  Vt.  616  ;  Scott 
v.  Lance.  21  Vt.  607  :  Hall  v.  Eaton, 
12  Vt.  510;  Case  v.  Berry,  8  Vt.  832. 
See  however  Weeks  v.  Boynton,  87 
Vt.  297  ;  Winn  v.  Sprague,  35  Vt.  243 
(holding  that  where  defendant's, cattle 
had  trespassed  on  plaintiff's  land,  and 
damaged  his  crop  of  oats,  through 
the  defect  of  a  division  fence,  and 
defendant  told  plaintiff  that  he  would 
allow  to  him  what  was  right  for  the 
oats  when  they  came  to  settle,  this 
was  not  a  sufficient  agreement  to 
warrant  a  recovery  by  plaintiff  on 
book  account  for  the  damage  to  the 
oats). 

[a]  Snrreudwr  of  dnebUl, — Where 
the  assignee  of  a  dueblU  surrendered 
It  to  the  maker  on  the  agreement  of 
the  latter  that  the  amount  might  be 
charged  to  him  on  book  by  the  for- 
mer, it  was  held  that  the  charge  might 
properly  be  made  and  would  sustain 
an  action  of  book  account  Hunt  v. 
Plerpont  27  Conn.  301. 

69.  Peck  V.  3<»agan,  27  Vt.  92. 

70.  Bliss  V.  Atlard,  49  Vt.  860. 
,  n.  Palmer  v.  Green,  C  Conn.  14  ; 
Leavensworth  v.  Phelps,  KIrby  (Conn.) 
71 ;  Whiting  v.  Corwin.  5  Vt.  451 ; 
Bell  V.  McLeran,  8  Vt.  185 ;  Austin  v. 
Berry,  2  Vt.  58.  But  see  Relley  v. 
Torkomian,  78  Conn.  &4G,  63  A  516 
{holding  that  under  Gen.  St  [1902] 


son,'*  or  entered  it  against  defendant  and  aaoth^ 
jointly/*  where  defendant  was  in  fact  the  person 
liable;  or  that  the  book  or  paper  containing  the 
account  may  have  been  lost.^' 

[$  220]  c' Time  of  Charging.  In  order  to  render 
the  claim  recoverable  in  an  action  of  book  aceinuit, 
it  is  not  necessary  that  it  should  have  been  entered 
as  a  book  chaise  at  the  time  it  arose." 

221]  d.  Subjects  of  Oharge— (1)  Oenend 
Btile.  In  order  to  support  an  action  of  book  ac- 
count the  charge  should  be  such  as  is  usually  made 
on  books  in  the  course  of  business,"  in  which  esse 
the  action  will  lieJ^  It  has  been  said  to  be  difficult 
to  mark  any  line  of  distinction  between  what  may 
and  what  may  not  be  chai^d  on  book;*"  it  de- 
pends largely  upon  the  general  usage  and  practice 
of  the  country."  A  charge  consisting  of  a  single 
item  may  be  recovered  in  this  form  of  action."* 

222]  <2)  AppUesttons  of  Rule— (a)  In  Oen- 
eraL  Interest  on  a  book  account  for  which  there 
is  an  express  or  implied  agreement  for  payment 
may  be  recovered  in  an  action  of  book  debt  upon 
the  aeeount."  So  the  action  lies  for  caah  delivered 


S  981,  authorising  the  action  of 
book  debt,  and  providing  that  In  all 
such  actions  the  entries  of  the  par- 
ties In  their  respective  books  shall  be 
admissible  In  evidence,  |  720  providing 
that  the  parties  In  an  action  of  book 
debt  are  not  entitled  to  a  trial  by  a 
Jury,  and  |f  607  and  614  providing 
that  the  complaint  shall  contain  a 
statement  of  the  facts  constituting  the 
cause  of  action,  and  that  all  pleadings 
shall  contain  a  plain  and  concise 
statement  of  the  facts  upon  which  the 
pleader  relies,  plaintiff  In  an  action*  of 
book  debt  Is  not  entitled  to  recover 
on  a  claim  for  services  rendered, 
which  claim  had  never  been  entered 
as  a  debit  In  anjr  book  of  account). 

[a]  znutratIon.~-In  Bell  v.  Hc- 
I«ran,  8  Vt  186,  '187.  it  was  held  that 
an  action  of  book  account  would  He 
to  recover  attorney's  fees  upon  suffi- 
cient pMof  that  the  services  were  per- 
formed, although  no  charge  was  made 
on  any  regular  books  of  account,  but 
merely  on  slips  of  paper  filed  accord- 
ing to  plaintiffs  custom  In  hia  profes- 
sional business.  In  this  case  the 
court  said :  "It  has  generally  been 
considered,  that  a  man  may  recover, 
in  this  form  of  action,  with  no  other 
book  than  one  made  up  In  court,  pro- 
vided he  can  satisfy  the  auditors,  by 
sufllclent  common  law  proof,  that  the 
articles  charged  were  sold  and  de- 
livered, or  the  labor  done;  and  in  any 
way,  by  his  own  oath,  or  that  of  the 
other  party,  show  that  the  same  are 
yet  due,  or  remain  proper  items  of  an 
account  for  settlement." 

7a.  Tobias  V.  Blln,  21  Vt  644  ; 
Scott  V.  Lance,  21  Vt  607 ;  Gassett  V. 
Andover,  21  Vt  342;  Stone  v.  Pul- 
sipher, 16  Vt  428. 

Ta]  Oharga  In  gross. — It  Is  no 
legal  objection  to  a  charge  that  It  Is 
made  In  gross,  but  It  Is  matter  for  the 
consideration  of  the  auditors,  and 
should  induce  a  suitable  degree  of 
caution  In  Its  examination  and  allow- 
ance.   Newel  V.  Keith.  11  Vt  214. 

73.  Hodge  V.  Manley,  25  Vt  210, 
60  AmD  253 ;  Porter  v.  Hunger,  22 
Vt  191 ;  Tobias  v.  Blln,  21  Vt  544  : 
Scott  V.  Lance,  21  Vt  507. 

[a]  Ohareliir  arUol*  laaUad  of 
Its  OMr—In  Stone  V.  Pulsipher,  IS  Vt 
428,  the  fact  that  the  charge  was 
made  for  the  thing  Itself  Instead  of 
for  the  use  thereof  was  held  unobjec- 
tionable where  the  facts  showed  a 
right  of  recovery. 

74.  Goodrich  v.  Drew,  10  Vt.  137 ; 
Sargeant  v.  Pettlbone,  1  Alk.  (Vt) 
355. 

75.  Porter  v.  Munger,  22  Vt  191. 

76.  Reed  v.  Talford,  10  Vt.  568 
(where  It  was  held  that  the  failure 
to  produce  part  at  the  account  which 


had  originally  been  written  on  a  Blip 
of  paper  and  lost  would  not  defeat 
the  action). 

77.  Martin  v.  Eames,  26  Vt  47«; 
Loomls  v.  Walnwrlght,  21  Vt.  520; 
stone  v.  Pulsipher,  16  Vt  428;  Starr 
V.  Huntley.  12  Vt  13;  KIngsland  v. 
Adams,  10  Vt.  201 ;  Whiting  v.  Cor- 
win, 5  Vt.  451 ;  Read  v.  Barlow,  1 
Alk.  (Vt)  146.    And  see  supra  I  219. 

[a]  OliarvlBff  la  advaaee  Items  on 
book  to  await  their  subsequent  ap- 
plication has  been  upheld  In  some 
cases,  as  where  there  has  been  a 
conditional  sale  of  property  to  be 
paid  for  In  services  rendered  from 
time  to  time.  Martin  v.  Eames,  26 
Vt.  476;  Stone  v.  Pulsipher,  IS  Vt 

[b]  Oluuvlntf    TObseQUABtlj  (1) 

to  the  accrual  of  the  right  has  t>een 
upheld,  where  plaintiff  failed  to  make 
the  charge  by  reason  of  deception 
practiced  upon  him  by  defendant 
Loomls  V.  .walnwrlght,  21  Vt  520 
[dlst  Nason  v.  Crocker.  11  Vt.  483]. 
(2)  Even  In  court  an  account  may 
be  made  up  for  the  first  time.  Bell 
v.  McLeran,  3  Vt  185.  And  see 
supra  I  219. 

[c]  Items  omitted  in  the  first  book 
account  may  be  subsequently  charged 
and  recovered  In  a  second  Iraok  ac- 
count. If  the  reasons  for  the  omission 
are  sufficient  Stevens  v.  Damon,  29 
Vt.  521,  But  coihpare  cases  Infra 
§  24  note  93. 

78.  Scott  V.  Brlgham.  27  Vt.  561 ; 
Hall  V.  Eaton,  12  Vt  610;  Ames  v. 
Fisher,  Brayt  (Vt)  39.  , 

79.  Brewster  v.  Norwnch.  1  Boot 
(Conn.)  146;  Perry  v.  Buckman.  33 
Vt  7 ;  Walker  v.  Norton,  29  Vt  226  ; 
Barber  v.'' Britton,  26  Vt  112,  SO  AmD 
301 ;  Scott  V.  Idtnce,  21  Vt  607 ;  Sar^ 
geant  v.  Sunderland,  21  Vt  284  ;  Wol- 
cott  V.  Wolcott,  19  Vt  87;  Stone  v. 
Pulsipher,  16  Vt  428;  Wilklna  v. 
Stevens,  8  Vt  214  ;  Whiting  v  Corwin, 
6  Vt  451;  May  V.  Brownell,  3  Vt 
463:  Sawyer  v.  Proctor,  2  Vt.  580; 
Barlow  v.  Butler,  1  Vt  146 ;  Sargeant 
v.  Pettlbone.  1  Alk.  (Vt)  355  ;  Field 
v.  Sawyer.  Brayt   (Vt)  89. 

80.  Bfadley  v.  (Goodyear,  1  Day 
(Conn.)  104;  KIngsland  v.  Adams,  10 
Vt  201 ;  May  v.  Brownell,  8  Vt  463- 

81.  Hall  V.  Peck,  10  Vt.  474. 

82.  Loomls  v.  Wklnwrl^t,  21  Vt. 
520;  KIngsland  v.  Adams,  10  Vt  201. 
Contra  Ames  V,  Fisher,  Brayt.  (Vt)  39. 

83.  Phenlx  V.  Prlndle,  Klrby  (Conn.) 
207 ;  Blln  v.  Pierce.  20  Vt.  26. 

[al  A  special  ooatraot  Xcx  Inter- 
est, not  In  WTltiiVf  cannot  be  en- 
forced by  book  debt  three  rears  after 
the  contract  was  made,  as  It  Is  barred 
by  the  Btatute^,a9ain8t  frayda  and  per- 
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to  defendant  to  purchase  articles  for  plaintiff,  which 
were  never  purchased.**  Claims  for  the  use  or  hire 
of  chattels  may  be  enforced  hy  this  form  of  action;^ 
and  the  proceeds  of-  goods  sold  which  were  left  in 
defendant's  hands  to  be  sold  and  accounted  for  are 
thus  recoverable.®*  The  commission  which  one  agrees 
to  pay  a  real  estate  ag^nt  for  making  a  sale  is  a 
proper  book  charge,  recoverable  in  an  action  of 
book  account."  Book  account  cannot  be  sustained 
to  enforce  defendant 's  liability  where  the  liability  is 
only  collateral  to  that  of  another  person,^  and 
subscriptions  for  capital  stock  of  a  railroad  com- 
pany are  not  proper  items  of  book  charge,  in  the 
absence  of  an  agreement  to  that  effect.^ 

[$  223]  (b)  Accounts  Partly  SetUed;  QtgM- 
Uaul  Pjormeiit.  Where  a  book  chai^  consists  of 
Dnmerons  items,  the  fact  ttiat  the  cr^tor  receives 
payment  for  some  of  the  items  does  not  deprive 
him  of  the  right  to  maintain  an  action  of  bodk 
account  for  the  other  items.^  So  the  fact  that 
notes  are  accepted  as  conditional  payment  of  a  book 
charge  does  not,  in  case  the  condition  (payment  of 
the  notes)  is  not  performed,  deprive  the  creditor 
of  his  right  to  maintain  such  an  action,*^ 
Purdy,    1  Boot 


[i  224]  (c)  Account  Stated.  A  balance  found 
due  on  settlement  of  accounts  may  be  charged 
over  in  a  new  account  and  a  recovery  had  therefor 
in  an  action  of  book  account."  In  Connecticut  the 
action  cannot  be  maintained  for  items' omitted  by 
mistake  fr(»n  the  settlement  of  a  book  account;"^ 
but  the  rale  is  otherwise  in  Vermont.'* 

225]  (d)  Commercial  Paper.  It  seems  that 
promissory  notes  are  not  proper  subjects  of  charge 
on  books  as  between  the  original  parties but  com- 
mercial paper  may  become  a  proper  subject  of  book 
charge  after  it  has  been  assigned.^  And  orders 
drawn  by  plaintiff  on  a  third  person,  for  value  re- 
ceived, in  favor  of  defendant  and  delivered  to  him,  , 
may  he  charged  on  book." 

[$  226]  (e)  Goods  Bo)d  and  Delivered.  Articles 
of  persooAl  property  sold  and  delivered,  the  tit;^e 
vesting  in  the  purchaser  and  he  becoming  debtor 
for  them,  may  be  chained  on  book bnt  a  perfected 
contract  such  aa  will  pass  title  to  the  parson  sought 
to  be  charged  is  necessary  to  entitle  plaintifE  to 
recoTer." 

227]  (f)  Honey  Lent.  Money  loaned  may  be 
a  proper  subject  of  a  book  charge,  and  recovery 


Juries.  Smith 
(Conn.)  12}. 

84.  Wbltlnff  V.  Corwln,  S  Vt  4S1. 

85.  Woodward  v.  Cutter.  38  Vt  49; 
Coblelgh  V.  Stone,  39  Vt  S26:  Water- 
DaaQ  V.  Simpson,  24  Vt.  508 ;  Flon*er 
Brook  Mfg.  Co.  v.  Buck,  18  Vt  238; 
Hlckok  V.  Stevens.  18  Vt  111 ;  Stone 
T,  Pulsipher,  16  Vt  428. 

[a]  Snaiui*  of  repairs.— In  Wood- 
■ward  V,  Cutter,  38  Vt.  49,  It  was  held 
that  In.  addition  to  recovering  for  the 
use  or  the  property  hired,  plaintiff 
night  further  recover  the  expense  of 
repairing  th^  injuries  caused  by  the 
use.  But  see  supra  S  213  note  Si  [c] 
as  to  repairs  of  article  injured  in 
hands  of  borrower. 

86.  Hickok  V.  Stevens,  18  Vt  111 ; 
Hall  V.  Peck,  10  Vt  474. 

87.  Reynolds-McOinness  Co.  v. 
Green,  78  Vt  28,  61  A  65«. 

88.  Smith  V.  Hyde,  1ft  Vt  64; 
Sklnnw  v.  Conant  3  Vt  4B8,  21  AmD 
554. 

8S.  Qleason  v,  Vermont  Cent.  R. 
Co..  25  Vt  37. 

act    Austin  T.  Berry,  3  Vt.  6S. 

91.    Keyea  v.  Carpenter,  3  Vt  209. 

[a]  An  ord*r  on  a  third  parson 
drawn  tar  a  debtor  in  favor  of  hia 
creditor  for  the  amount  of  debt  due 
for  property  sold,  it  being  understood 
that  the  order  was  for  convenience 
only,  not  as  an  ordinary  business 
transnctlon,  and  that  the  drawee  had 
so  funds  of  the  drawer  in  his  hands 
and  was  under  no  obligation  to  ac- 
cept the  order,  will  not  preclude  the 
creditor  from  recovering  his  debt  in 
book  account  Heald  v.  Warren,  22 
Vt  409. 

93.  Clark  v.  Bdgell,  26  Vt  108; 
Chamberlain  v.  Farr,  23  Vt  266 ; 
Warren  v.  Bishop,  22  Vt.  607 ;  S^ton 
T.  Whitcomb,  17  Vt  641,  646  (where 
It  la  said  that  In  "Spear  v.  Peck,  16 
Vt  566,  It  was  -held,  that  an  account 
stated  might  be  charged  on  book,  al- 
tfaouf^  the  account,  out  of  which  the 
balance  was  ascertained,  was  beyond 
the  Jurisdiction  of  the  court,  to  which 
the  action  was  brought") ;  Ofbson  v. 
Sumner,  •  Vt  168;  Sawyer  v.  Paoctor, 
2  Vt.  680. 

93.  Remington  v.  Nobl%  19  Conn. 
883;  Rogers  v.  Moor.  8  Root  (Conn.) 
5S:  Punderaon  V.  Shaw,  Ktrby  (Conn.) 
150. 

M.  Stevens  v.  Damon,  29  Vt  621; 
Wood  V.  Johnson,  18  yt.  191. 

SB.  Farrand  v.  Oage,  3  Vt  326. 
But  see  Barlow  v,  Butler,  1  Vt  146 
(where  It  was  held  that  a  charge  on 
book,  by  a  party  to  a  suit,  of  his  own 
Dote.  Is  proper  If  done  at  the  time  of  a 
credit  wblch  made  such  charge  necea- 
aary). 

tl  C,  J.-48] 


[a]  A  1»iam>^  dM  ob  a  promis- 
soxT  note  which  one  party  holds 
agwnst  the  other  is  not  recoverable 
In  book  account  Stevens  v.  Damon, 
29  Vt  631. 

99.  Hunt  T.  Pferpont  27  Conn. 
301  (holding  that  a  duebill  assigned 
is  a  proper  sut^ect  of  book  charge). 
-  [ai  'tKomvf,  WHm  of  ««d>»ntfe, 
orders,  bank  aasotoh  and  promissory 
notes,  when  assigned,  are,  says 
Judge  Swift  (1  Dig.,  682)  chat«ed  on 
book,  in  the  regular  course  of  busi- 
ness." Hunt  v.  Pierpont,  27  Conn. 
301,  306. 

97.  Stores^.  Stores,  1  Root  (Conn,) 
139  (where  It  is  said :  "There  is  a 
wide  difference  between  an  action 
brought  upon  an  order  or  bill  of  ex- 
change, and  an  action  brought  for  an 
order  or  bill  of  exchange"). 

96.  Clark  v.  Savage,  20  Conn.  268: 
Hall  V.  Ives.  11  Conn.  469  ;  Terrlll 
V.  Beecber,  9  Conn.  844  :  Mills  v.  St 
John,  2  Root  (Conn.)  18S  ;  Bowers  v. 
Dunn,  2  Root  (Conn.)  69 ;  Stores  v. 
Stores,  1  Root  (Conn.)  139;  Victor 
Sewing  Mach.  Co.  v.  Weeks,  40  Vt. 
342  ;  Smith  v.  Foster.  36  Vt  705 ; 
Waterman  v.  Stimpson,  24  Vt  608 ; 
Porter  v.  Munger,  22  Vt.  191 ;  Dwyer 
V.  Hall,  22  Vt  142;  Loomis  v.  Waln- 
wrlght  21  Vt.  620;  Wolcott  v.  Wol- 
cott,  19  Vt.  87;  McNeal  V.  Strong, 
16  yt  640;  McLeran  v.  Stevens,  16 
Vt  616 ;  Tyson  v.  Doe,  15  Vt  671 ; 
Rogers  v.  Miller,  16  Vt  481;  Brooks 
V.  Jewell,  14  Vt.  -470 :  Mattlson  v. 
Wescott,  13  Vt  268 ;  Starr  v.  Huntley, 
12  Vt  13;  Pangbom  v.  Saxton,  11  Vt 
79 ;  Hall  v.  Peck,  10  Vt  474  ;  Strong 
V.  McConnell,  10  Vt  231;  Ktngsland 
V.  Adams.  10  Vt  201;  Wllklna  v. 
Stevens,  8  Vt.  214  ;  Blish  v.  Granger, 
6  Vt  340  :  Whiting  v.  Corwln,  S  Vt 
461 ;  Leach  v.  Shepard,  6  Vt  863 ; 
May  V.  Brownell,  1  Vt  468 ;  Fry  v. 
Slyfleld,  8  Vt.  246;  Austin  v.  Berry,  8 
Vt  68 ;  Boardman  v.  Keeler.  2  Vt.  66 ; 
Sargeant  v.  Pettibone.  1  Alk.  (Vt.) 
866;  Field  v.  Sawyer,  Bravt  (Vt)  39. 

la]  Wowmww,  In  Tenill  v.  Beecher, 
9  Conn.  844,  849,  the  court  said : 
"Perhaps  It  Is  safe  to  aflrm.  that  no 
action  of  debt  by  book,  can  be  sus- 
tained, unless  it  be  for  articles,  the 
sale'^and  delivery  of  which  may  be 
proved  by  the  testimony  of  the  par- 
ties." ^ 

[bl  -Board  and  lodglaf^Boofc  ac- 
count has  been  held  to  be  the  proper 
action  to  recover  for  board  and  lodg- 
ing.   Wolcott  v.  Wolcott  19  Vt  37. 

[c]  ITeoessaries  furnlslied  minor. 
— (1)  Necessaries  advanced  by  a 
guardian  to  his  ward  may  be  charged 
on  book  and  recovery  had  In  an  action 
of  book  debt   Mills  v,  8t  John.  2 


Root  (Conn.)  188.  (2)  So  neces- 
saries fumiahed  a  minor  may  be 
charged  on"  book  agalnat  the  father 
and  recovery  had  therefor  tn  an  action 
of  book  debt  Stanton  v.  Wlllson,  2 
Day  (C^onn.)  87,  3  AmD  266. 

Td]  staadtaflr  tcMs  sou  to  be  ent 
dowm  and  taken  mw»r  by  the  pur- 
chaser, and  which  are  severed  and 
removed  by  him,  may  be  charged  on 
txmk  by  the  seller,  and  recovered  for 
In  ah  action  on  book  account  Mc- 
Leran V.  Stevens,  16  Vt  616. 

99.  McGlnre  v.  Brlggs,  58  Vt.  83, 
2  A  688,  66  AmR  657;  Hodges  v. 
Fox,  86  Vt  74;  Bundy  v.  Ayer.  18 
Vt  497  :  Barlow  v.  Read,  1  Vt  97,  1 
Aik.  146. 

[al    Dellvenr    and    acceptance.  -■ 

(1)  Thus  it  IS  ordinarily  necessary 
that  there  shall  have  been  an  actual 
delivery  and  acceptance  of  the  goods. 
Tyson  v.  Doe.  16  Vt  571;  Starr  v. 
Huntley,  12  Vt  13;  Pangbom  v.  Sax- 
ton,  11  Vt.  79 ;  Barlow  v.  Read.  1  Vt. 
97;  Read  v.  Barlow.  1  Aik.  (Vt)  146. 
It  should  appear  that  the  delivery  was 
In  contemplation  of  and  under  an  ob- 
ligation to  pay.  Bailey  v.  Bailey,  16 
Vt  666.  (2)  But  where  one  employs 
another  to  purchase  for  him  an  article 
of  a  given  description  and  price,  and 
to  pay  for  it,  which-  is  done,  the  price 
may  be  recovered  in'  hook  account 
even  where  the  employer  never  ac- 
cepted the  delivery  of  the  article.  Pad- 
dock v.  Ames.  14  Vt  515.  (3)  There 
may  be  a  sufficient  delivery  of  hay 
sold  so  as  to  enable  the  seller  to  main- 
tain an  a«ition  on  book  account,  bA- 
though  the  hay  remain  In  the  seller's 
bam.  ChamberlaUi  v.  Farr,  28  Vt. 
265. 

[b]    Articles  to  be  mannfactnrsA. 

— (1)  In  the  case  of  the  manufac- 
ture of  an  article  to  be  delivered  at  a 
future  day,  the  property  does  not  paas 
until  there  has  been  an  actual 
delivery  to  and  acceptance  by  the  pur- 
chaser, and  the  price  cannot  b«  re- 
covered in  an  action  of  book  account 
prior  to  such  delivery.  aithoUgh  a  ten- 
der of  the  property  is  made  and  the 

Eurchaser  refuns  to  receive  the  same, 
[edges  V.  Fox,  86  Vt  74  [dist  Car- 
penter V.  Dol&  18  Vt  S78 :  Bllsh  v. 
Oranger,  6  Vt  840].  (8)  On  the 
other  hand  It  has  been  held  that  In 
the  case  of  manufactured  goods  re- 
covery may  be  had  where  the  right  of 
property  haa  passed  to  the  vendee, 
notwithstanding  there  has  been  no 
actual  delivery.  Mattison  v.  Wescott 
13  Vt.  258  (crit  in  Hodges  v.  Fox,  86 
Vt  74.  80.  where  the  court  says:  "The 
mistake  arose  from  treating  a  con- 
tract for  the  purchase  of  a  thing  not 
in  existence^  but  to  l>e  manufactured 
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had  therefor  in  an  action  of  book  debt  ;^  and  where, 
for  the  accommodation  of  defendant,  plaintiff  drew 
an  order  on  a  third  person  in  favor  of  defendant 
and  delivered  it  to  him,  A  book  charge  may  be  made 
therefor  and  the  recovery  had  in  an  action  of  book 
debt.'  When  nothing  has  actually  been  paid,  how- 
ever, as  in  the  case  of  mere  ind0T8ement8)  no  re- 
covery can  be  had.' 

228]  (g)  Honey  Paid.  Money  paid  for  de- 
fendant at  his  request  is  a  proper  subject  of  book 
charge  so  as  to  support  the  action.*.  Where  a 
guarantor  or  accommodation  indorser  pays  on  ac- 
count of  the  guaranty  or  indorsement,  he  may  charge 
the  money  so  paid  on  book  and  recover  therefor  in 
this  form  of  action." 

229]  (h)  Money  ReceiTed.  Money  received 
to  be  accounted  for  may  be  a  proper  subject  of  book 


thereafter,  the  same  aa  the  present 
■ale  of  an  existing  article,"  etc.). 

[c]  V«HA«r  of  roods  which  are  not 
accepted  will  not  support  the  actfon. 
Hodges  V.  Pox.  S«  VL  74 ;  Wllkbis  v. 
Stevens,  8  Vt.  214;  Read  v.  Barlow, 

I  Alk.  (Vt)  145.  ■ 

1.  Clark  V.  Savage,  20  Conn.  SB8 ; 
Plimpton  V.  GJeaaoa,  67  Vt.  804; 
Keeler  v.  Mathews,  17  Vt.  126. 

a.  Stores  V.  Stores,  1  Root  (Conn.) 
1S9  (In  which  case  the  court  said: 
"The  order  may  properly  be  charged 
on  book,  and  the  plalntilT  be  allowed 
to  swear  to  It,  it  being  an  article  of 
commerce;  there  Is  a  wide  difference 
between  an  action  brought  upon  an 
order  or  bill  of  exchange,  and  an  ac- 
tion hroueht  for  an  order  or  bill  of 
exchange^ . 

3.  Fltnt  V.  E:ureka  Marble  Co.,  68 

"V^t-  609. 

4.  Bowers  V.  Dunn,  2  Root  (Conn.J 
69;  Minor  v.  Ervlng.  Klrby  (Conn.) 
168 ;  Woodward  v.  Cutter,  38  Vt.  48 ; 
Noyes  v.  Hall.  28  VL  S*E;  Northrop 
v.  Sanborn,  22  Vt.  433,  64  AmD  S3 : 
Weller  v.  McCarty,  16  Vt  98 ;  Rogers 
V.  Miller,  16  Vt  481 :  Paddock  v. 
Ames.  14  Vt  616;  Chillis  v.  Woods. 

II  Vt  466 ;  Warden  v.  Johnson.  11 
Vt  455 ;  Strong  v.  McConnell,  10  Vt 
231 ;  Sargeant  V.  Pettibone,  1  Aik. 
(Vt)  366. 

6.  Flint  T.  Bareka  Marble  Co.,  68 
Vt  669. 

6.  Brown  v.  Taleott  1  Root  (Conn.) 
K:  fimalley  v.  Soragen,  30  Vt  2; 
Cobleigh  V.  Stone,  29  Vt.  525 ;  Jack- 
nan  V.  Partridge,  21  Vt.  658  ;  Tobias 
T.  BUn,  21  Vt.  544  ;  Stone  v.  Foster. 
16  Vt  B46 ;  Vermont  Mut  P.  Ins.  Co. 
V.  CummlnKa,  11  Vt  Mt;  Boutwell  v. 
Tyler,  11  Vt  «7. 

[a]  Koaey  paid  to  an  affvat  who 
converts  the  same  to  bis  own  use  Is 
a  proper  subject  of  book  charge. 
Brown  v,  Taleott,  1  Root  (Conn.)  86; 
Whiting  V.  Corwln.  5  Vt  451. 

[b]  Money  paid  to  defendant  la 
•sooM  of  the  amount  of  indebtedness 
Intended  to  be  paid  may  be  recovered. 
Northrop  x,  Sanborn,  22  Vt  43S,  64 
AmD  83. 

[cl    Devoalt  dlatlacalAed^The 

question  whether  the  money  received 
becomes  a  debt  so  as  to  warrant  a 
charge  on  book,  or  a  mere  deposit, 
depends  upon  the  nature  of  the  trans- 
action and  the  course'  of  the  dealings 
between  the  parties.  Vermont  Mut  P. 
Ins.  Co.  V.  Cummlngs,  11  Vt  BOS.  In 
no  case,  however,  can  an  action  be 
maintained  against  a  mere  depositary 
of  money  unless  his  situation  has 
been  changed  to  that  of  debtor  either 
by  a  wrongful  refusal  to  pay  over  the 
money  on  proper  request  or  by  a 
wrongful  appropriation  of  it  Jack- 
matt  V.  Partridge,  21  Vt  668. 

[d]  KOMT  QOUaetad  hj  aa  attor- 
Mj  cannot  <vdlnarily  be  recovered  In 
this  form  of  action,  but  if  the  parties 
agree  that  the  money  thus  received 
shall  be  charged  upon  book,  the  ob- 
jection will  be  obviated,  and  such 
asraonent  nay  also  be  Implied  from 


the  course  of  dealing  between  the  par- 
ties.   Scott  v.  Lance,  21  Vt  607. 

[e]  Kfta*r  in  Tiafrfltr  of  ffiMriff 
cannot  be  recovered  In  bocdc  account 
unlesa  he  haa  agreed  that  It  shall  be 
charged  or  bas  promised  to  pay. 
Gleason  v.  Brlggs,  28  Vt  136. 

[f]  Orerpaymeat  of  taa—^In 
Vermont  an  overpayment  of  highway 
taxes  is  not  recoverable  In  an  action 
oC  book  accounL  Cloud  t.  NorwiOb, 
67^  Vt  448. 

tg]  Vaklar  receipt  la  wiitlaff  for 
the  money  has  been  held  to  consti- 
tute no  objection  to  a  charge  on  book 
for  money  received  to  be  accounted 
for.    Boutwell  v.  Tyler,  11  Vt  487. 

7.  Bradley  v.  Ooodyear,  1  Day 
(Conn.)  104;  Martin  v,  Eamea,  26  Vt 
476 ;  Stone  v.  Pulslpb«-,  16  Vt  428  ; 
Beeman  v.  Webster.  15  Vt  141 ; 
Brooks  V.  Jewell,  14  Vt.  470  ;  Peach 
v.  Mills,  14  Vt.  371 ;  ChelUs  v.  Woods, 
11  Vt  466 ;  Downer  v.  Frizzle,  10  Vt. 
641 ;  Farrand  .  v.  Oage,  3  vt  326  : 
Slasson  v.  Davis.  1  Alk.  (Vt)  78 
(where  P  delivered  notes  to  O,  a  con- 
stable, to  apply  the  proceeds  thereof 
upon  executions  against  '  F  In  'O's 
hands  for  collection,  and  the  notes 
were  paid  to  a,  but  the  proceeds  were 
not  applied  upon  the  executions,  and  It 
was  held  that  the  notes  were  not  the 

§roi>er  subjects  of  a  book  charge  by 
'  aralnst  O). 
[a]  Moamj  paid  on  note,  but  not 
applied,  is  not  a  subject  of  charge  on 
book.  Bradley  v.  Goodyear,  1  Day 
(Conn.)  104;  Stevens  v.  Tuttle,  8  Vt. 
519;  Miller  v.  French,  1  Alk.  (Vt) 
99.  Contra  Hurd  v.  Fleming.  1  Root 
(Conn.)  182;  Prentice  v.  Phtlllps,  1 
Root  (Conn.)  103;  Brown  v.  T^cott. 

I  Root  (Conn.)  86;  McNeal  v.  Strong. 
16  Vt.  640  (where  It  was  held  that 
if  artteles  of  personal  property  are 
delivered  to  a  nnn  under  a  contract 
that  they  will  apply  their  value  to  the 

Eayment  of  a  note,  which  application 
I  afterward  refused,  the  special  un- 
dertaking Is  converted  Into  an  obliga- 
tion to  pay  money,  and  a  recovery 
may  be  had  la  an  action  of  book 
account). 

[b1    Bxtsnt  and  Umlts  of  rale^ 

(1)  But  "the  general  rule  that  money, 
paid  to  be  applied  on  a  particular  de- 
mand, cannot  be  made  the  ground  of 
action  .  .  can  only  apply  to 
those  eases  where  the  payment.  In 
itself,  operates,  prp  tanto,  to  extin- 
guish so  much  of  the  demand  upon 
which  the  money  is  paid,  and  not  to 
cases  where,  by  the  agreement  of  par- 
ties, the  money  paid  Is  kept  on  foot 
as  a  subsisting  claim,  but  subject  to 
a  future  appropriation."  Hlckok  v. 
Ridley,  16  Vt  42;  Chellis  v.  Woods, 

II  Vt  466,  468:  Strong  v.  McConnell, 
10  Vt  281.  <2)  Thus  in  Cobleigh  v. 
Stone^  29  Vt.  626,  where  it  appeared 
that  defendant  took  possession  of  per- 
sonalty belonging  to  plaintiff,  to  hold 
as  security  for  a  debt,  and  afterward 
sold  the  same  for  more  than  sufll- 
clent  to  pay  the  debt,  but  did  not  ac- 
count for  the  balance.  It  was  held 
that  pialntUC  could  recover  in  book 


ehuge,  and  recovery  may  be  had  therefor  in  an 
action  of  book  account.* 

230]  (i)  Payments  Unapplied.  No  action  will 
lie  to  recover  money  or  goods  which  have  been  de- 
livered or  received  in  payment  of  an  existing  debt, 
where  the  party  receiving  refuses  or  neglects  to  make 
the  application;^  and  the  same  is  true  as  to  services 
BO  rendered;'  but  when  moneys  advanced,  or  the 
prices  of  articles  delivered,  or  services  rendered,  are 
subsequently  to  be  adjusted  and  credited ,  on  an  in- 
debtedness, an  action  of  book  account  may  be  main- 
tained therefor  if  they  are  not  so  credited.* 

231]  (j)  Services  Feiformed  and  Haterials 
Fnrnighed.  The  action  lies  for  work  and  labor  done 
and  performed  or  materials  fomished  in  -connec- 
tion therewith.*' 

[$  232]    (k)  Claims  Arising  out  of  Special  Oon- 

account  for  the  balance  of  the  pro- 
ceeds of  the  sale.  <S)  So  too  it  bas 
been  held  that  pronussory  notes  given 
by  plalntUt  to  defendant  to  be  ac- 
counted for  by  the  tatter  after  using 
them  as  security  for  a  debt  due  him 
from  plalntUt  may  be  recovered  In 
bo6k  account.  It  appearing  that  no 
such  debt  existed,  woodward  v.  Har- 
Itfw.  88  Vt  888. 

[c]  BoBiody  In  ratih  eaae.— In 
such  case  the  party  aggrieved  must 
wait  until  the  oollKatlon  Is  sought  to 
be  enforced,  when  he  may  compel  the 
proper  application.  Downer  v.  Frizzle, 
10  Vt  541 ;  Stevens  v.  TutUe,  8  Vt 
519, 

&   Beeman  v.  Webster,  16  Vt.  1*1. 

9.  Brooks  v.  Jewell.  14  Vt.  470; 
Strong  v.  McConnell,  10  Vt  231. 

[a]  Serrloes  rendered  in  part 
paymant  under  a  conditional  sale  of 
property  may  he  charged  on  book  to 
await  their  subsequent  application, 
and  in  case  the  property  sold  Is  re- 
ceived back  by  the  vendor,  the  pur- 
chaser may  recover  for  the  services 
In  book  account  Martin  v.  ESamea^ 
26  VL  476:  Stone  v.  Pulsipher,  IS  Vt 
428. 

[b]  There  money  ie  advanoed  na- 
dar  aa  •xpoctatlon  that  It  will  bo 
paid  la  transportatton  thereafter  to 
be  made,  and  to  be  adjusted  upon 
defendants  renderlhg  his  account.  It 
furnishes  a  substantive  ground  of  re- 
covery in  book  account,  U  not  paid 
as  the  parties  contemplated.  Hlckok 
v.  Ridley,  15  Vt  42. 

10.  Smith  V.  Gilbert,  4  Day  (Conn.) 
105;  Minor  v.  Er\-!ng,  Klrby  (Conn.i 
168 ;  Proctor  v.  Wiley,  55  Vt  314 ; 
BriggB  v.  Brlggs,  46  Vt  671 :  Parker 
V.  Bryant  40  VI.  291 ;  Myers  v. 
Jamaica  Baptist  Soc.,  88  Vt.  614 : 
Walker  v.  Norton,  29  Vt  SS6 :  Way 
v.  Way.  27  Vt  626 ;  Martin  v.  Eames, 
26  Vt  476 ;  Barber  v.  Brittoil.  26  Vt 
112;  Sargeant  V.  Sunderland.  SI  Vt 
284  J  Blln  V.  Pierce,  20  Vt.  25  ;  Wol- 
rott  V.  Wolcott,  19  Vt.  87;  Stone  v. 
Pulsipher,  16  Vt  428;  Auatin  v. 
Wheeler,  16  Vt  9S ;  Steams  v.  Haven. 
16  Vt  87:  Tyson  v.  Doe,  16  Vt  671; 
Paige  v.  Ripley,  12  Vt  «9 ;  Newel  v. 
Keith,  11  Vt.  214  ;  Phelps  v.  Wood.  9 
Vt  899  ;  Dunning  v.  Chamberlain.  6 
Vt  127;  Fry  v.  Slj^eld,  3  Vt  246; 
Keyes  v.  Carpenter,  8  Vt  209 ;  Bell 
v.  Mcl*ran,  8  Vt  185 ;  Mewton  v. 
Hlgglns.  2  Vt  866;  Miller  v.  French, 
1  Alk.  (Vt)  99.  See  also  Perry  v. 
Buckman.  88  Vt  7;  Oleason  v.  Brlggs, 
28  -Wt  135. 

[a]  AppUoaUon  of  Ute  nO*  stated 
in  the  text  has  been  made  to  the  re- 
covery of  compensation  for  services 
rendered  by  (I)  an  attorney  (Terrltt  v. 
Woodruff,  19  Vt  188;  Strong  v.  Mc- 
Connel,  6  Vt  888;  Bell  v.  McLeran, 
8  Vt  186),  (2_)  a  blacksmith  (Walt  v. 
Johnson,  24  Vt  112),  (S)  a  broker 
(Reynolds-McGinness  Co.  v.  Green,  78 
Vt  28,  61  A  666),  (4)  a  carrier  of  goods 
(Boardman  v.  Keeler,  2  Vt.  66),  (6> 
a  Justice  of  the  peace  (Miller  v. 
French,  1  Aik.  (Vt)  88),  (6)  a  phy- 
liolaB  (Smith  i,!^WatMii.  14  Vt.  At), 
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ACCOUNTS  AND  ACCOUNTING 


[IC.J.]  675. 


Mrts.  Claims  arising  out  of  special  contracts  are 
•t  as  a  rule  recoverable  by  an  action  of  book  ac- 
uut  i^'-  but  special  agreements  as  to  the  amount, 

as  to  the  time  and  manner  of  payment,  will  not 
feat  plaintiff's  right  to  make  a  book  chai^  of 
?ms  of  a  kind  usually  so  charged."  So  an  agree- 
fnt   on  the  part  of  the  person  for  whom  money 

paid,  made  previous  to  the  payment,  to  give 
curity  therefor  by  mortgage,  will  not  preclude  a 
covery  in  this  form  of  action,  notwithstanding  the 
eurity  has  never  been  demanded."  The  fact  that 
:e  contract  is  in  writing  does  not  defeat  plaintiff's 


right  to  make  a  book  cha^;"  and  the  acceptance 
of  a  memorandum  note  has  been  held  not  to  pre- 
clude a  recovery  for  m<mey  lent  in  an  action  of 
book  debt.** 

[$  233]  (1)  Damages  for  Breach  of  Oontract  or 
for  Tort.  Damages  for  breach  of  an  executory  eon- 
tract  or  for  a  tort  cannot  be  recovered  in  book  ac- 
count,^" and  in  case  of  tort,  plaintiff  cannot  waive 
the  tort  and  maintain  an  action  of  book  account." 

[$  234]  (m)  Bent  or  Use  and  Occnpation.  The 
action  will  not  lie  for  the  use  and  oecnpation  of  land 
or  for  the  rents  of  land." 


">  plalntlfTs  minor  son  hired  to  de- 
mdann  cMason  v.  Hutchlns,  32  Vt 
to  :  Xfeimessy  v.  Stewart,  31  Vt.  486), 
ul  <  S  )  approbate  Judge  (Sarseant  v. 
iinderland,  XI  Vt  234). 
tb]  ■tnsfe  puf ormaBM 'walTvd  1>7 
utaXmmomo*  u  eeutnurt.— A  party 
Ay  recover  tn  thia  form  of  action 
>r  work  and  labor  performed,  where 
e  has  acquteBced  in  the  contract  and 
ccepted  the  work,  even  thoagh  It  may 
ot  have  been  performed  within  the 
trict  terms  oC  the  contract  as  origl- 
ally  made  (Austin  v.  WMeeler,  1« 
't.  95);  and  this  may  be  true  even 
Fhero  the  special  contract  Is  under 
eal    (Myrlck  v.  Slaason,  19  Vt.  121). 

IX.  Johnson  v.  Ounn,  3.  Root 
Conn.)  130;  Harrla  v.  Baker,  1  Root 
[Conn.)  220;  Peck  v.  Jones,  Kirby 
[Conn.)  289;  Myrlck  v.  Slasson,  1»  Vt. 
121:  Pierce  v.  Smith,  16  Vt.  1»« ; 
Cy^n  V.  Doe,  IS  Vt.  671.  See  however 
Smith  V.  Foster,  36  Vt  706. 

In  Wtlklns  v.  Stevens.  8  VL  214, 
El 9.  the  court  says:  "In  every  case, 
Khea  In  the  action  on  book,  the  par- 
ties claim  to  recover  for  goods  sold 
and  delivered,  or  labor,  &c.  if  they 
are  the  ordinary  subjects  of  book 
charse  and  might  have  been  recovered 
under  the  general  indellitatus  counts 
in  assumpsit,  they  will  be  permitted 
to  recover.  .  .  .  But  whenever  the 
contract  Is  so  expressed,  that  the  party 
must  go,  not  for  a  fixed  price  named 
In  currency,  not  for  the  value  of  hto 
alternative  of  the  obligation,  but  for 
the  value  of  defendant's  promise)  then 
neither  this  action  nor  general  indebi- 
tatus assumpsit  will  He." 

la]  XUvatratlou^d)  Goods  as- 
irtgned,  to  be  disposed  of  and  con- 
verted Into  money  and  the  proceeds 
applied  In  a  particular  manner,  can- 
not be  charged  on  book  and  recovered 
for  In  book  account;  nor  can  goods 
sold  and  delivered  In  payment  of 
usurious  Interest  Anen  v.  Thrall,  10 
Vt.  Z6B.  <2)  Goods  which  are  not 
sold,  imder  a  bailment  for  sale,  and 
which  are  refused  to  be  delivered  to 
plaintUCs  on  demand,  cannot  be  con- 
sldered  subjects  of  charge  on  book. 
Kidder  V.  Sowles,  44  Vt.  803.  (8) 
"Where  a  master  of  a  vessel,  after  his 
return  from  a  voyage,  had  settled  the 
accounts  of  the  voyage  with  the  own- 
ers, and  paid  over  to  them  the  freight 
money,  on  their  promising  to  Indem- 
nify him  against  a  oontract  which  he 
had  entered  Into  during  the  voyage, 
book  debt  would  not  lie  for  trouble 
tnd  expenses  to  which  he  was  after- 
ward subjected  In  consequence  ot  said 
contract  out  that  the  remedy  must  be 
ea  the  special  promise.  Stocking  v. 
Bajce,  1  Cfonn.  76. 

U.  Ball  V.  Ives,  11  Conn.  409 ; 
Myers  V.  Baptist  Soc.,  38  Vt  614; 
Kent  V.  Bowker,  38  Vt  148 ;  Smith  v. 
Poster.  36  Vt  706 ;  Waterman  v. 
SthnpsoQ,  24  Vt.  608 ;  Chamberlain  v. 
Fair.  23  Vt  266  ;  Porter  v.  Hunger, 
la  Vt  191 ;  Eddy  v.  Stafforf,  IS  Vt. 
t35:  Eaton  v.  Whltcomb,  17  Vt  641; 
Weller  v.  McCarty.  16  Vt  88 ;  Austin 
V.  Wheeler,  16  Vt  95 :  Steams  v. 
Haven,  16  Vt.  87;  Paige  v.  Blpley, 
1!  VL  289 ;  WKklns  v.  Stevens,  8  Vt 
il4;  Bllsh  V.  GranRer,  6  Vt  340  ; 
Whiting  V,  Corwin,  5  Vt.  461 ;  Leach 
V.  Shepard.  6  Vt  363 ;  Fry  v.  Slyfleld, 
1  Vt  24« :  Newton  v.  Hlggina,  2  Vt. 
I«:  Bosrdman  t.  Keeler,  2  Vt  66; 
Setd  V.  Bartow,  1  Alk.   (Vt)  146. 


Contra  Stocking  v.  Sage.  1  Conn.  T6; 
Harris  v.  Baker,  1  Root  (Conn.)  220; 
Whelpley  v.  HIgley.  Brayt  (Vt)  89. 
See  Johnson  v.  Gunn.  2  Root  (Conn.) 
ISO  (where  It  was  held  that  plaintiff 
'telght  not  b«  admitted  to  prove,  by 
his  own  testimony,  any  special  agree- 
ment or  promise  In  virtue  of  which  he 
would  entitle  himseU  to  i^cover"). 
To  same  effect  Peck  v.  Jones.  Klrby 
(Conn.)  289.  Th6  reason  asslcnsd  f<Mr 
the  holding  In  these  cases  was  that 
such  special  agreement  could  not  be 
sworn  to  by  the  parties,  and  hwce 
could  not  be  enforced  In  this  form  of 
action. 

[a]  CKwds  sold  mar  bs  eharrsd 
as  zstamabl*  la  idiuit  (l)  and  upon 
failure  so  to  make  return  plaintiff  may 
recover  for  their  value.  Hall  v.  Ivea, 
11  Conn.  469  ;  Cass  v.  McDonald.  SB 
Vt  66 ;  Way  V.  Wakefleld.  7  Vt  228, 
In  Vermont  it  has  been  repeatedly  and 
(2)  uniformly  held  that  ''where  goods 
are  sold,  or 'services  performed  under 
a  special  contract  for  payment  In  other 
goods,  or  tn  services,  and  the  time  of 
payment  has  elapsed  and  payment  not 
made  according  to  the  contract  .  .  . 
such  special  agreement  is  no  obstacle 
to  a  recovery  In  general  assumpsit,  or 
by  an  action  on  hook  account  Kent 
V.  Bowker,  88  Vt  148.  152;  Water- 
man V.  Stlmpeon,  24  Vt  608 ;  Porter 
V.  Munger,  22,  Vt  191 ;  Uattocks  v. 
Lyman,  16  Vt  113;  Steams  v.  Haven, 
16  Vt  87.  (8)  If  the  article  sold  be  of 
a  kind  usually  charged  .on  book,  al- 
though the  contract  was  tn  writing, 
and  payment  was  to  be  made  in  spe- 
cific articles,  yet  If  the  term  of  credit 
has  expired,  a  recovery  may  be  had 
in  aa  action  of  book  account  pro- 
vided the  contract  is  ezpi:es8ed  In  dol- 
lars.   Wilklns  V.  Stevens,  8  Vt  214. 

[b]  Vh«M  u  artloia  is  s<fld  to  be 
paid  for  ta  ssi-flusst  %nd  the  pur- 
chaser has  not  been  put  m  default  as 
regards  tbe  rendition  of  such  services, 
the  claim  of  course  cannot  be  recov- 
ered  In  an  action  of  book  account 
Downer  v,  Frlzsle,  10  Vt  641. 

[c]  Where  proverty  Is  soU,  with 
aa  agyssmsnt  that  payment  shall  bs 
nads  by  not*,  payable  at  a  future 
day,  and  indorsed  by  a  third  person, 
and  payment  Is  not  made  in  the  man- 
ner agreed,  the  seller  may  charge  the 

Eroperty  on  hook,  and  j-ecover  for  it 
I  an  action  of  book  account.  Porter 
v.  Munger.  22  Vt  191. 

id]  Where  ths  price  of  an  artlole 
A  was  to  be  paid  to  a  third  per- 
son to  whom  the  seller  was  Indebted, 
It  has  been  held  that  on  the  failure 
of  the  purchaser  to  make  the  pas^ment. 
the  seller  could  recover  the  price  in 
an  action  of  book  account  Dwyer  v. 
Hall,  22  Vt  142. 

13,  Weller  v.  McCarty.  16  Vt  98. 

14.  Wilklns  V.  Stevens,  3  Vt.  214. 
IB.    Clark  V.  Savage,  20  Conn.  258. 
16.    Green  v.  Pratt,  11  Conn.  206 ; 

Terrlll  V.  Beecher,  9  Cona  344  ; 
Stocking  V.  Sage,  1  Conn.  76 ;  Proctor 
V.  Wiley,  66  Vt  344  ;  Kidder  v.  Sowles. 
44  Vt  303  :  Myers  v.  Jamaica  Baptist 
Soc,  88  Vt.  614;  Weeks  v.  Boynton, 
37  Vt  297  :  Stow  V.  Black,  37  Vt  26 ; 
Drury  v.  Douglas.  86  Vt  474  ;  Winn 
V.  Sprague,  86  Vt.  243  ;  Hennessy  v. 
Stewart,  81  Vt  486 ;  Jones  v.  Wood, 
30  Vt  268 ;  Smalley  v,  Soragen,  80 
Vt  2;  Bmuit  v.  Clifford.  27  Vt  664; 
Chase  V.  spencer,  27  Vt  412:  Oleasob 
T.  Vsmionf  Cent  B.  Co.,  M  VL  *7 ; 


Soule  V.  Dougherty,  24  Vt.  92 ;  Steams 
V.  Dillingham,  22  Vt  624.  64  AmD 
88 ;  Hassam  v.  Hassam,  22  Vt  616  ; 
Scott  V.  Lance,  21  Vt  607  ;  Pratt  v. 
Bryant.  20  Vt  38« ;  McGrlUls  v. 
Banks,  19  Vt  442;  Ballex  v.  Bailey. 
16  Vt  666;  Pierce  v.  Smith.  16  Vt 
1««;  Tyson  v.  Doct  IS  Vt  671;  Smith 
V.  smith,  14  Vt  440;  Peach  v.  Mills, 
14  Vt  871;  Blauchard  V.  Butterfleld. 
12  Vt  461 ;  Wilklns  v.  Stevens.  8  Vt 
214;  Leach  v.  Shepard,  6  Vt  263; 
Fry  V.  Slyfleld,  3  Vt  246  ;  Miller  v. 
Ptench,  1  Alk.  (Vt)  89. 

[a]  "Val&e  of  plaiatUFs  put  of 
the  psrformanoe"  of  the  contract  Is  a 
proper  subject  of  a  charge  on  book 
for  which  oook  account  may  lie,  not 
the  "breach  of  defendant's  promise." 
Wllkhia  V.  Stevens,  8  Vt  814. 

Ub]  Bxwaoh  of  duty  as  attorney. — 
ere  an  attorney,  without  authority, 
settled  and  discharged  a  Judgment  by 
taking  therefor  notes  payable  at  a 
future  time,  partly  In  money  and 
partly  In  personal  property,  and  sub- 
sequently sold  tbe  notes  for .  less  than 
their  amount,  the  client's  claim 
against  the  attorney  for  the  difference 
between  the  amount  of  the  Judgment 
or  the  note  and  the  money  received  by 
him  was  not  a  proper  subject  of 
charge  on  book,  and  could  not  be  re- 
covered In  the  action  of  book  account 
Smalley  v.  Soragen,  30  Vt  2. 


to]    Breach  of  daty  as  baUa.. 

"This  action  wUl  never  He  for  dam- 
ages sustained  by  reason  of  any 
breach  of  duty  as  a  bailee  whatever 
be  the  character  ot  the  bailment" 
Pratt  V,  Bryant  20  VL  SS8,  187. 

[d]  Breach  of  oflUdal  daty^In 
the  absence  of  express  agreement 
mere  neglect  of  official  duty  cannot  be 
redressed  by  an  action  on  book  ac- 
count Gleason  v.  Brlggs,  28  Vt  136. 
^  [e]  OoaTsntoB^-An  action  of 
book  account  cannot  be  maintained 
for  the  conversion  of  personal  prop- 
erty. Scott  V.  Lance,  21  Vt  507  : 
Pratt  V.  Bryant  20  Vt  338;  McCrlUls 
V.  Banks,  19  Vt  442. 

[f  J  Costs  and  •xjfnum  of  aa  ar- 
bitration, in  which  the  submission 
was  revoked  by  the  opposite  party 
before  an  award  was  made,  cannot  be 
adjusted  In  an  action  on  book  account 
This  is  merely  a  claim  for  damages 
for  breach  of  an  executory  contract 
Bryant  v.  Clifford,  27  Vt  664. 

fg]  Samans  for  tost  tlms^ 
Where  plaintiff  was  employed  to  make 
shoes  by  the  pair,  he  could  not  charge 
and  recover  on  book  account  damages 
for  lost  time,  when  defendant  n^ 
lected  to  keep  him  supplied  with 
work.  Blanchard  v.  Butterfleld,  18 
Vt  461. 

17.  Kidder  v.  Sowles,  44  Vt  803 : 
Stow  V.  Black,  87  Vt  25 ;  Drury  v. 
Douglas,  36  Vt  474  ;  Steams  v.  Dil- 
lingham, 22  Vt.  624,  64  AmD  88; 
Hassam  v.  Hassam.  22  Vt  616 ;  Sc6tt 
v.  Lanofc  21  Vt  607;  MoCrlllls  v. 
Banks.  19  Vt.  442;  Peach  v.  Mills.  14 
Vt  371. 

18.  Beach  v.  Mills,  6  Conn.  493; 
Stearns  v.  Dillingham,  22  Vt  624,  64 
AmD  88;  Scott  v.  Lance,  21  Vt  6'' 
Nichols  V.  Packard.  16  Vt  91;  *" 

V.  Berry,  3  Vt  832;  Miller  v.  Ft- 
1  Alk.  (Vt)  99;  Hitchcock  S 
Brayt  (Vt)  39. 

[a]     atatntsa^In  Lockwoo' 
Lockwood,  22  Conn.  426.  It  was 
undsr  a  statats  m»klna--ap  aotit 
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[$  235]  S.  Accnud  of  Bigbt  of  Action.  Book 
account  cannot  be  sustained  There  no  portion  of 
plaintiff's  accoant  against  defendant  had  become 
due  at  the  commencement  of  the  action,^'  or  where 
the  contract  relied  npon  to  Bupport  it  is  executory 
and  nnrescinded.'*' 

[$  236]  E.  Yfho  BUy  Maintain  Action.  Mutual 
actions  of  book  account  ma^  be  maintained,^^  and 
it  has  been  held  that  a  corporation  may  maintain 
the  action.^  As  a  general  rule,  however,  the  action 
will  not  lie  as  between  joint  owners"  or  partners," 
the  remedy  in  such  cases  being  by  action  of  ac- 
count." Where  a  book  account  is  assigned,  and 
the  debtor  states  the  account  with  the  assignee,  and 
agrees  that  it  shall  be  chained,  on  book  against  him, 
the  assignee  may  enforce  the  account  in  an  action 
brought  in'  his  own  name." 

237]  F.  KeceB8it7  of  Domandins  Payment. 
The  question  whether  a  demand  is  necessary  before 
the  institution  of  an  action  of  book  account  de- 
pends npon  whether  a  demand  was  necessary  to  put 
defendant  in  default.^^  In  a  case  where  the  action 
of  book  account  would  otherwise  be  appropriate,  the 
necessity  of  demanding  payment  before  suit  is  no 
valid  objection  to  the  form  of  action."* 

{$  238]  O.  Defenses — 1.  In  Bar.  No  defense  can 
be  pleaded  in  bar  to  the  preliminary  judgment  to 
accoant  which  depends  for  its  effect  upon  plaintiff's 

book  debt  coextensive  with  general 
assumpsit,  that  a  recovery  for  actual 
use  and  occupation  could  be  had  un- 
der this  form  of  action. 

[bl  Whs!*  ISimf  ar*  mntnal  ao- 
oonnlst  however,  for  articles  or  serv- 
ices rendered  or  delivered  and  in- 
tended to  be  applied  in  payment  of 
rent,  the  accounts  may  be  adjusted 
In  this  form  of  action.  Gunnison  v. 
Bancroft,  11  Vt.  490;  Case  v.  Berry, 
8  VL  S82,  833  (where  the  court  said: 
"We  do  not  mean  to  say.  however, 
that  r«nt  or  the  use  of  land  can  under 
no  circumstances  be  an  aamlssible 
charge  on  book.  The  course  of  deal- 
ings between  the  parties  may  sh«w 
that  it  was  intended  to  be  a  matter 
of  account  between  them,  and  to  be 
entered  and  adjusted  on  book;  as 
where  there  are  mutual  dealings  and 
accounts,  and  on  one  side  cnargea 
are  made  of  articles  or.  services,  de- 
livered or  rendered,  and  intended  to 
apply.  In  payment  of  rent  charged  on 

IS.   Wetherell  v.  Evarts,  17  Vt.  219 


account ;  all  such  defenses  must  be  introduced  before 
the  auditor  and  cannot  be  raised  before  a  jury.'-* 
And  it  is  seldom  that  any  defense  except  perha^  \ 
settlement  and  discbarge  can  be  interposed  in  bar  i 
to  the  judgment  to  account.""   The  defense  of  par-  ) 
ment  cannot  be  so  pleaded,"  nor,  where  two  are  sued  i 
as  partners,  can  the  defense  that  they  were  m<\  | 
partners  be  so  pleaded and  as  a  general  rule  &hy  . 
matter  which  admits  defendant  to  have  been  oDf-e  '. 
accountable,  although  it  goes  in  dischai^e,  must  be  " 
pleaded  before  the  auditors  and  not  in  bar."  la 
an  action  of  book  account  by  a  foreign  corporation, 
it  is  a  good  defense  that  plaintiff  has  done  bnsi-  ; 
nesa  in  the  state  without  obtaining  the  eertifitai^ 
required  by  statute  as  a  condition  precedent  to 
the  right  to  maintain  an  action,  and  that  the  items 
of  the  account  accrued  under  eontmets  made  in 
the  state."* 

239]  2.  Before  Auditor.  As  defendant  mar 
have  special  matter  to  plead  that  would  meet  « 
part  of  the  account  and  not  the  remainder,  the 
practice  is  adopted  in  Vermont,  in  order  to  avoid 
delay  and  expense,  that  defendant  may  omit  to  plead 
such  special  matter  and  may  present  it  befurt 
auditors  as  a  defense  in  whole  or  in  part."  TLe 
defense  arisii^  from  a  tender  and  refusal  may  be 
taken  advantage  of  before  auditors,**  and  the  same 
has  been  held  true  as  to  the  nonjoinder  of  a  co- 


texpl  and  11m  Martin  v.  Fairbanks, 
7  Vt.  971. 

[a]    "The  object  of  our  book  ao- 
Uoa,  given  by  the  statute.  Is,  In  the 
main,  widely  different  from  the  ac- 
tion of  account  at  common  law;  and 
It  has,  to  a  great  extent,  become  a 
concurrent  remedy  with  the  action 
of  assumpsit,  for  the  collection  of 
debts.    If  the  book  action  can  be 
commenced,  before  a  right  of  action 
has  accrued,  it  must  result  from  the 
srovlsionB  of  our  statute,  and  not 
from  any  principles  drawn  from  the 
common  law  action  of  account  The 
statute.  It  la  true,  directs  the  auditor 
to  hear,  examine  and  adjust  all  the 
accounts  of  the  parties  up  to  the 
time  of  making  up  the  report;  but 
there  is  no  intimation,  that  a  suit 
caji  be  commenced,  before  any  part 
of  the  account  has  become  due.  The 
statute,  T  conceive,  only  Introduces 
■"  •  book  action.  In  this  respect, 
principle  which  prevailed 
nOD  law  action  of  account; 
i>ly   the    same  principle 
mce  have  been  adopted, 
.«   aid   of   the  statute." 
r.  BvartS,  17  Vt.  219,  222. 
!y  V.  Bailey,  16  Vt  656. 
■iMoiy  aota  set  dnt,r— 
ids  were  sold  upon  a  prem- 
ie payable  at  a  future  day. 


the  seller  cannot  maintain  book  ac- 
count until  the  note  has  become  due, 
although  the  vender'  falls  to  deliver 
the  note.    Bddy  v.  Stafford,  18  Vt  236. 

[b]  That  oMitraot  la  partly  «z*- 
oatsd  does  not  change  the  operation 
of  the  rule.  Smith  v.  fonlth.  14  Vt 
440. 

81.  Oale  V.  Cooper,  11  Vt  697,  B98 
(where  It  appears  that.  Immediately 
after  plaintiff  brought  an  action  of 
book  account  against  defendant,  the 
latter  brought  a  similar  action 
against  plaintiff.  Williams,  C.  J.,  an- 
nouncing the  rule,  said:  "It  has  been 
settled  that  mutual  actions  on  book 
may  be  maintained,  and  that  each  Is 
Independent  of  the  other,  though  I 
think  a  different  rule  and  practice 
would  have  better  comported  with 
the  statute"). 

[a]  BltksK  partj  nay  so*,  and 
may  insist  upon  an  adjustment  of  the 
account    Scott  v.  Nichols.  12  Vt  76. 

aa.  Vermont  Mut.  F.  Ina.  Co.  v. 
Cummfngs,  11  Vt  SOS. 

ftS.  See  cases  infra  this  note, 
[a]  roraeriT,  in  Tsrmoat,  (1)  one 
of  two  tenants  in  common  of  personal 
property  could  not  recover  of  the 
other.  In  an  action  on  book  account, 
for  having  used  more  than  his  shaie 
of  the  common  property  (McCrllllB  V. 
Banks,  19  Vt  442;  Albee  v.  Fairbanks, 
10  Vt  814.  See  also  Jackman  v.  Par- 
tridge, 21  Vt.  558),  even  though  the 
latter  appropriated  the  amount  with 
the  consent  of  his  cotenant  and  under 
an  agreement  to  account  therefor 
(Brlggav.  Brewster.  23  Vt  100;  Scott 
V.  Lance,  21  Vt  507).  (2)  This  rule, 
howvver,  has  been  changed  by  stat- 
ute.  Gates  V.  Lockwood,  27  Vt.  286. 

34.  Duryea  v.  Whltcomb,  31  Vt. 
396:  Tobias  v.  Blfn,  21  Vt  644;  Albee 
v.  Fairbanks,  10  Vt.  314. 

[a]  Extent  and  limits  of  tbs  rule. 
— A  party  may  recover  for  articles 
that  have  arisen  from  partnership 
dealings,  when  the  suit  does  not 
draw  the  partnership  balance  In  con- 
troversy. Sawyer  v.  Proctor,  2  Vt. 
580.  But  the  courts  ha,ve  no  authori- 
ty to  settle  complicated  partnership 
matters  in  an  action  of  book  account. 
Hydevllle  Co.  v.  Barnes,  37  Vt  S8S. 

[bl  When  two  partBsrshlps  have 
a  conunoa  msmber,  one  cannot  main- 
tain an  action  of  book  account 
asalnst  the  other.  Oreen  t.  Chap- 
man, ST  VL  SSC. 


[c]  WlMZ*  the  pwrtUs  poforsud 
a  contract  of  labor  for  defendant  and 
afterward  agreed  to  divide  the  amour.: 
to^be  received  between  them,  defer.d- 
ant  agreeing  to  pay  plaintiff  h:s 
share.  It  yfos  held,  in  the  absence  cf 
a  finding  that  they  were  partmrs. 
that  plaintiff , might  recover  his  share 
In  an  action  of  book  account.  Parker 
V.  Bryant,  40  Vt.  291. 

36.  Green  v.  Chapman.  27  Vt  23fi: 
Brlggs  V.  Brewster,  23  Vt  XOO;  Albee 
V.  Fairbanks,  10  Vt.  314. 

[a]  msooTSKT  of  OMSSS.-  ■  la  Brieve 
V.  Brenrster,  23  Vt  100,  It  was  held 
that  where  several  persons  owned 
property  and  iolntly  agreed  that  each 
might  use  what  he  wished  and  ac- 
count for  any  ezcess,  such  excess 
could  be  recovered  only  by  action  of 
account. 

96.  Katon  V.  Whltcomb.  17  Vt  6(1. 

27.    Hall  V.  Peck,  10  Vt  474. 

[a]  JL  ohaxM  of  monay.  ovsipalA 
on  a  not*  by  nuataks  cannot,  without 
giving  previous  notice  of  overpay- 
ment, be  recovered  in  an  action  of 
book  account,  when  the  mistake  was 
not  defendant's  and  he  did  not  In  any 
way  Induce  it  Stoddard  v.  Chapln, 
16  Vt  443. 

38.  Jackman  v.  Partridge,  21  Vt. 
558. 

[a]  To  enable  a  tenant  In  eonunm 
to  recover  of  his  botenant  for  havlnf 
received  more  than  his  share  of  the 
property  In  which  they  have  a  com- 
mon Interest,  a  demand  must  Em 
shown:  but  where  the  claim  coni^ti- 
tutes  but  one  of  several  Items  in  the 
account  and  the  whole  action  does 
not  depend  upon  It.  a  demand  afttr 
commencement  of  suit,  but  before  the 
time  of  auditing,  will  be  sufllcieni- 
Gates  V.  Lockwood,  27  Vt.  286. 

39.  Matthews  v.  Tower,  39  VL  433: 
Porter  v.  Smith,  20  Vt  84  4. 

30.  May  v.  Brownell,  3  Vt  463. 

31.  Delaware  v.  Staunton.  8  Vt-  iS. 

32.  Porter  v.  Smith,  20  Vt  844. 

33.  Delaware  v.  Staunton,  8  Vt.  4S. 

34.  Library  Bureau  v.  Hooker,  etc 
Co.,  84  Vt.  530,  SO  A  660. 

35.  May  v.  Brownell,  3  Vt.  463. 
38.    Pratt  v.  Gallup,  7  Vt  344. 
[a]  XaUng  tsndex  rood^In  Wing 

V.  Hurlburt,  15  Vt  607,  40  AmD  69S, 
It  was  held  that  where  a  party  In- 
tends to  rely  on  a  tender  he  cannot 
make  It  on  a  trial  before  an  auditor 
by  leaving  the  money  in  his  hands, 
but  must  Drtaff  it  into  cqurt. 
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debtor,"  and  the  defense  of  the  miajoinder  of 
plaintiJlh.''  The  fact  that  an  item  of  boolv  account 
vas  not  aUnded  to  or  considered  at  the  time  of  a 
settlement  of  accounts  between  the  parties,  and  that 
on  the  trial  of  an  action  brought  to  recover  aach 
items  plaintiff  gave  no  reason  why  it  was  not  then 
alhided  to,  constituted  strong  evidence  against  the 
jud^ent  of  the  claim,  but  did  not  operate  as  a 
bar  to  it."*  Defendant  may  prove  by  his  own  oath 
that  he  has  delivered  up  to  plaintiff,  in  pursuance  of 
an  agreement  between  them,  a  note  which  he  heM 
sE^ainst  plaintiff  and  another  in  payment  of 
piaintiff's  account.*" 

240]  H.  Pleading.  In  qn  action  of  book  ac- 
oount  the  pleadings  are~  somewha£  analogous  to  those 
in  the  action  of  debt  on' simple  contract.*'-  Usually 
the  proceedings  are  commenced  by  a  declaration  or 
complaint,  as  in  an  ordinary  action.*'  The  judg- 
ment to  account  will  cure  defects  in  the  declaration 
which  should  have  been  taken  by  special  demurrer.*" 
Defendant  may  plead,  by  way  of  set-off,  any  claim 
he  has  which  may  reduce  plaintiff's  account;**  but 
items  due  from  plaintiffs  severally  cannot  be  allowed 
in  a  joint  action  of  book  account  against  defendant.*' 
[i  241]  I.  Evidence;  Witnesses— 1.  Burden  of 
Proof.  The  general  rules  as  to  burden  of  proof  apply 


to  actions  of  book  account.^ 

[$  242]  8.  Adminiliility.  The  nsnal  rules  of  evi- 
dence  are  adhered  to  in  trials  before  an  auditor 
in  book  account.*'  Books  of  account  confining 
original  entries  are  not  indispensable,**  but  when 
properly  identified  they  may  be  introduced  in  evi- 
dence in  support  of  plaintiff's  claim.**  To  be  ad- 
missible tbcy  must  he  of  the  character  contemplated 
by  the  statute.**" 

[§  243]  3.  Parties  as  Witnesses.  Both  parties 
are  made  witnesses  by  statute,  and  each  has  a  right 
to  testify-  and  demand  the  testimony  of  the  other." 
Both  parties  are  competent '  witnesses  as  to  pay- 
ment,"^ and  their  testimony  may  be  extended  to 
all  circumstances  connected  with  the  account  as 
stated  in  the  declaration.""  Although  the  parties  are 
competent  witnesses,  their  depositions  are  not  ad- 
missible in  evidence." 

244]  J.  Preliminary  Judgment  to  Account. 
As  in  the  common-law  action  of  account,  the  pre- 
liminary judgment  is  that  defendant  account." 
There  must  be  such  a  judgment  and  a  reference  to 
an  auditor  as  a  matter  of  course."*  This  judgment 
is  always  rendered  without  reference  to  the  actual 
dealings  between  the  parties,  or  whether  any  have 
ever  existed  or  not,"^  and  it  concludes  nothing,  being 


37.  Benton  t.  Chamberlain.  23  Vt 
Til;  Bailer  v.  Hodses,  19  Vt.  618; 
Smith  V.  Watson,  14  Tt.  XS2;  Ijoomls 
T.  Bairett,  4  VL  450. 

In  Hasar  v.  Stone,  20  Vt.  106,  109, 
the  court  said:  "As  a  neoeasary  con- 
sequence of  these  principles,  no  In- 
quiry can  be  had  as  to  the  number 
of  parties  liable,  until  the  hearing 
before  the  auditor.  Phelps,  in 
Loomis  v.  Barrett.  4  Vt.  450.  It  is 
now  -well  settled,  that  it  may  be  made 
there  and  without  formal  pleadings. 
The  objection  there  has  no  lonser  the 
character  of  a  plea  In  abatement,  but 
nf'sumes  that  of  a  substantial  de- 
fence to  the  action.  This  Is  doubtless 
a  hardship  upon  the  plaintiff;  as 
much  expense  may  have  been  Incurred 
In  the  preparation  tor  trial  upon  the 
merits  of  the  claim,  all  of  which  may 
he  rendered  nugatory,  by  having  this 
formal  objection  suddenly  sprung 
upon  them,  without  notice  or  prepa- 
ration. Such,  however,  is  the  settled 
practice." 

38-     I>ennison  v.  Boylston,  48  Vt. 
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Bushee  v.  Allen,  31  Vt.  631. 
Fassett  V.  Vincent,  g  Vt.  73. 


Matthews  v.  Tower,  39  Vt.  433. 
Tb«  rtUss  of  plsadlny  adaptod 
to  tbe  action  of  aooout  are  Inappli- 
cable to  the  action  of  hook  account. 
This  was  evidently  seen  by  the  legis- 
lature: for  in  prescribing  the  form  of 
the  declaration  in  the  action  of  hook 
account  they  adiwted,  so  far  as  It 
goes,  the  form  of  an  action  of  debt 
on  sttnple  contract,  but  leaving  it 
more  IndeOnite  and  uncertain.  Bfot- 
thews      Tower,  39  Vt  488. 

King  T.  Lacey.  S  Conn.  499. 
ral  arum  <l«(aaratloa> — (1)  In 
McKoy  V.  Brown.  13  Vt.  B95,  it  was 
held  that  a  motion  in  arrest  of  Judg- 
ment would  not  be  sustained  because 
the  declaratlonvwas  not  drawn  agree- 
ably to  the  form  of  declarations  on 
book  account  before  the  county  court, 
but  according  to  the  form  used  be- 
fore 5u*stlces  of  the  peace.  (2)  A 
declaration  In  the  form  given  by  stat- 
ute is  suMclept,  although  It  does  not 
nn  ita  face  show  the  Jurisdictional 
amount.  Berry  Shoe  Co.  v.  Dechenes, 
«g  Vt.  387.  35  A  335. 

43.  McKoy  V.  Brown,  13  Vt.  593. 

44.  Alnsworth  v.  Drew,  14  Vt.  563. 
Ia1    Tbe  tlnM  wltUn  whleh  a  plea 

of  ottmmt  snail  be  flled  in  the  county 
roort  rests  solely  within  the  discre- 
tion of  that  court,  and  its  deter- 
oilnBtlon   cannot  4>e  revised  in  tbo 


appellate  court.  Alnsworth  v.  Drew, 
14  Vt.  563.  See  Set-Ott  and  Counter- 
claim [34  Cyc  618]. 

45.  Gleason  v.  Vermont  Cent.  R. 
Co.,  25  Vt.  87. 

46.  See   generally  Evidence  [IS 


Cyc  *26_^j^^^ 

of^t^e  charges  "on  Ivbok  were*  illegal. 


dwrrM^Whe)«  some 


but  what  part  does  not  appear,  the 
burden  of  proof  is  on  plaintiff  to  show 
what  charges  were  good.  Graves  v. 
Ranger.  62  Vt.  424. 

[b]  Vb»  burden  Is  on  defendant 
"^ftlTn^^r  to  liave  paid  for  the  goods 
chargea  to  satisfy  the  auditor  that  he 
has  paid  for  them,  and  he  failing  to 
do  this,  plaintiff  is  entitled  to  a  re- 
port in  his  favor.  Smith  v.  Wood- 
worth,  43  Vt.  39. 

[c]  If  defendaut  Mfitse  to  presmt 
Ua  acoonnt  plaintiff  Is  entitled  to  re- 
cover unless  defendant  can  prove  that 
plalntlfTs  account  was  received  or 
agreed  to  be  applied  In  payment  of 
som^  claim  due  defendant.  Scott  v. 
Nictiols,  12  Vt.  76. 

47.  Plumb  v.  Curtis,  66  Conn.  154. 
83  A  998;  Bradley  v.  Bassett,  13  Conn. 
560:  Roberta  v.  Ellsworth,  11  Conn. 
290;  Peck  v.  Abbe.  11  Conn.  207; 
Weed  V.  Bishop.  7  Conn.  128;  Wood- 
bury v.  Woodbury.  50  Vt,  152;  Bacon 
V.  Vaughn,  34  Vt.  73;  Stanford  v. 
Bates.  22  Vt.  546;  Gilbert  v.  Toby,  21 
Vt.  306;  Clark  v.  Marsh,  20  Vt.  338; 
Pike  V.  Blake,  8  Vt.  400;  Delaware  v. 
Staunton,  8  Vt.  48;  HlUlker  v.  Loop, 

5  Vt.  116,  26  AmD  286;  May  v.  Cor- 
lew,  4  Vt.  12;  ISelj  v.  Green,  2  Alk. 
(Vt)  386;  Stevens  r.  Richards,  2  Alk. 
(Vt)  81, 

48.  Palmer  v.  Green,  6  Conn.  14; 
Leavensworth  v.  Phelps,  KIrby 
(Conn.)  71;  Ward  v.  Baker,  16  Vt 
287;  Read  v.  Barlow,  1  Alk.  (Vt)  146. 

[a]  XUsozatlOB  of  avdltor^It 
rests  within  the  discretion  of  the 
auditor  or  the  county  court  whether 
the  party  will  be  required  to  produce 
his  original  books.  Ward  v.  Baker, 
16  Vt.  287. 

[h]  Omission  to  make  cOiarf*  on 
book  is  presumptive  evidence  against 
the  claim,  however.  Palmer  v.  Green, 

6  Conn.  14. 

49.  Plumb  V.  Curtis,  66  Conn.  154. 
S3  A  998;  Proctor  v.  Wiley,  65  Vt. 
344;  Woodbury  v.  Woodbury,  BO  Vt 
152;  Cummings  v.  Pullam,  13  Vt.  434. 

[a1  DisproTlnir  paymants. — Ac- 
count books  may  be  Introduced  to  dis- 
prove payments.  Handy  v.  Smith.  77 
Conn.  165,  58  A  694. 

sa   Relley  ▼.  Torkomlan,  78  Conn. 


645,  68  A  516  (holding  that  under 
Qen.  St  [1902]  .|  981,  authorizing 
the  action  of  book  debt,  and  provid- 
ing that  in  all  suoh  actions  the  en- 
tries of  the  petrties  in  their  respective 
hooka  shall  b«  admissible  in  evi- 
dence,   items   of    indebtedness  for 

Jiersonal  services,  whidi  were  not  en- 
ered  In  any  book  until  after  the  ac- 
tion was  brought,  and  were  then 
merely  set  down  on  a  piece  of  paper, 
and  copied  into  a  book  which  had 
never  before  been  used  as  an  ac- 
count book,  were  not  book  entries 
within  the  meaning  of  the  statute); 
Woodbury  v.  Woodbury.  50  Vt  162. 

[a]  Brasnxws  and  altsxnUons  in 
the  book  account  do  not  destroy  its 
character  as  an  original,  so  as  to 
render  it  inadmissible.  Sargeant  T. 
Pettibone,  1  Alk.  (Vt)  856. 

51.  '  Bradley  v.  Bassett  13  Conn. 
660;  Peck  v.  Abbe,  11  Conn,  207;  Ter- 
rlll  V.  Beecher,  9  Conn.  844;  Weed  v. 
Bishop,  7  Conn.  128:  Wyman  v.  Wil- 
cox, 66  Vt  26,  28  A  321;  Hunter  v. 
Klttredge,  41  Vt  369;  Carter  v. 
Wright  26  Vt  666;  White  v.  Dow,  28 
Vt  300;  Stanford  v.  Bates.  22  Vf646: 
Keeler  v.  Mathews.  17  Vt.  126;  Reed 
V.  Talford,  10  Vt  668;  Pike  v.  Blake, 
8  Vt.  400;  Pratt  v.  Gallup,  7  Vt  344; 
HUllker'v.  Loop,  5  Vt  116,  26  AmD 
286;  Mattocks  v,  Owen.  6  Vt.  42;  May 
V.  Corlew,  4  Vt^l2;  Stevens  v.  Rich- 
ards, 2  Alk.  (Vt)  81;  Burton  v.  Per- 
rlB,  Brayt.  (Vt.)  78. 

[a]  The  extent  to  wtaltih  parties 
mij  be  wltliMSM  has  been  a  fruitful 
subject  of  inquiry,  Keeler  v.  Ma- 
thews. 17  Vt  125. 

[b1  Vliers  »  husband  and  wife 
are  jblned  as  plaintiffs,  the  wife  as 
well  as  the  husband  may  be  exam- 
ined under  oath  in  order  to  sustain 
the  account  Gay  v.  Rogers,  18  Vt. 
342. 

M.  Delaware  v.  Staunton,  8  Vt.  48. 
S8.    Clark  v.  Blarah.  20  Vt  388; 
Fay  V.  Green,  2  Alk.  (Vt)  386. 

64.  Gilbert  v.  Toby.  21  Vt  206: 
Pike  V.  Blake.  8  Vt  400. 

65.  Burton  v.  Ferris,  Brayt  (Vt) 
78. 

S6.  Matthews  v.  Tower,  Sft  Vt  4SS. 

67.    Hagar  v:  Stone,  20  Vt.  106. 

[a]  Provlnos  of  conrt  and  avtl- 
tor. — "It  is  said  In  some  of  the  cases 
that  the  court  are  Judges  of  the  ac- 
tion, and  the  auditors  are  Judges  of 
the  account;  that  Is,  the  court  will 
Judge  whether  upon  the  facts  the 
action  will  lie,  and  the  auditors  must 
Qnd  the  facts.  The  court  will  not 
go  Into  a  preliminary  Jl^lW^pr  i  }^t^ 
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only  matter  of  form."  It  is  interlocutory  and  not 
reviewabU."*  After-  a  jn^m^t  to  account  plaintifE 
cannot,  without  defendant's  consent,  take  a  non- 
flttit." 

245]  K  Taking  the  Account  As  in  the 
common-law  action  of  account,  the  account  is  taken 
before  auditors,"^  who  may  be  appointed  without  any 
previous  plea.*^  In  taking  the  account  only  items, 
whether  presented  by  plaintiff  or  defendant,  which 
are  the  proper  subject  of  book  charge  and  on  which 
an  action  of  book  account  could  have  been  main- 
tained can  be  adjudicated."  The  account  is  audited 
to  the  time  of  the  hearing."^  The  balance  found  due 
by  an  auditor  appointed  in  an  action  of  book  ac- 
count is.  eonclusiTe  on  both  parties/  so  far  as 
the  account  is  concerned,  if  no  exception  is  taken 
to  the  auditor's  rolii^  in  ascertaining  that 
amount." 


246]  L.  Final  Judgment— 1.  Extent  of  Re- 
covery. mLn  the  action  of  book  account,  as  in  other 
actions,  the  recovery  by  plaintiff  is  limited  to  the 
amount  claimed  in  the  declaration,  but-  in  YermoDt 
it  has  been  held  not  to  be  error  to  allow  interest 
on  the  amount  demanded.^ 

[$  247]  2.  BecoTery  by  Defendant  Where  the 
balance  is  found  in  favor  of  defendant,  he  is  en- 
titled to  a  judgment  therefor^*" 

[$  248]  H.  Costs.  In  Vermont  all  matters  of 
account  between  the  parties  are  to  be  settled  in  one 
action,  and  if  one  parl^  does  not  in  the  action 
bring  forward  a  matter  of  account,  he  is  not,  in  a 
subsequent  action  to  recover  the  omitted  matter, 
entitled  to  costs.***  A  tender  may  be  made  by  de- 
fendant for  the  purpose  of  'defeating  coats.*" 
Where  each  party  is  suceeaaful  in  part,  the  costs 
should  be  apportioned.'** 


VI,   ACCOUNT  STATED 


[$  2^]  A.  Hatnre  and  Essentials — 1.  In  Qen- 
txii.  An  account  stated  is  an  agreement  between 
parties  who  have  had  previous  transactions  of 
a  monetary  character  that  all  the  items  of  the 


account  representing  such  transactions,  and  the 
balance  struck,  are  correct,  tt^ether  with  a  promise, 
express  or  implied,  for  the  payment  of  such  bal- 
ance.'^   In  Louisiana  it  ia  known  as  a  eompte 


Ui©  facta,  either  by  court  or  Jury,  aa 
in  the'  action  of  account,  but  only 
decide  the  law  of  the  case  upon  such 
facta  as  may  he  found  and  reported 
by  the  auditor."  Matthews  v.  Tower, 
S&  Vt  433,  438. 

68.   Matthews  v.  Tower,  39  Vt.  433. 

[a]  AaalofT  to  order  of  refarenoe. 
-—"vrom  Ihe  seceseity  of  the  case  the 
trial  on  book  account  Is  mainly  and 
iiaually  before  the  auditor.  The  In- 
terlocutory Judsment  or  Judgment  to 
account  la  little  more  In  point  of  con- 
cluBiveness,  when  the  action  is  found- 
ed on  book  account,  than  an  ordinary 
order  of  reference.''  Smith  v.  Brad- 
ley. 39  Vt.  368,  369.  . 

[b]  oommoa-law  aotlem  of  ac- 
oout  dlatinralOlMd^^n  Albee  v.  f^ir- 
banks,  10  Vt.  314,  317,  the  court  said ; 
"It  Is  true,  that  In  the  action  of 
account,  at  common  law,  the  judgment 
to  account  conclusively  settles  the 
contract  or  relation  upon  which  the 
plaintiff.  In  his  declaration,  claims  the 
acKiount.  But  In  book  account,  it  has 
long  been  settlet!,  that  the  Judgment 
to  account  concludes  nothing/' 

[c]  OonfMstoa  of  Jvdffinatit  "to 
account.  In  an  action  on  book  account, 
does  not  conclude  the  defendant  as  to 
any  article  charged."  Bead  v.  Bar- 
low.'l  Alk.  (Vt.)  145. 

59.  Hall  V.  Hall,  24  Vt.  637. 

60.  Lyon  V.  Adams.  S4  Vt.  268. 
ei.   Biackmora  v.  Fagc^  .2  Tyler 

<Vt.>  110. 

[a]  Bnt  on  appsal  f^om  a  Jnatloe 
of  the  peace,  the  account  may  be  taken 
by  the  court.  Dickenson  v.  Oould,  2 
Tyler  (Vt.)  32. 

Heazinff  before  the  aiuitor  and 
prooeediaffB  nltMftaent  thereto  see 
Referencea  [84  Cyc  770}. 

■Ifht  to  jury  trial  see  Juries  124 
Cyc  821.  * 

63.    King  V.  Lacey,  8  Conn.  499. 

63.  Stow  V.  Black,  37  Vt  26;  Jones 
V.  Wood,  30  Vt.  268  ;  Smalley  v.  Sora- 
gen,  30  Vt.  2;  Gleason  v.  Brlggs,  -28 
Vt  186 ;  Bryant  v.  CllfTord,  27  Vt.  664 : 
Chase  V.  Spencer,  27  Vt  412;  Oleason 
V.  Vermont  Cent  R.  Co..  26  Vt.  87. 

[al  Vha  TevmoBt  statnt*  of  IMS, 
however,  provides  that  whenever  "on 
the  trial  of  an  action  on  book  account, 
it  appears  to  the  court  that  any  Item 
or  Items  of  account  or  deal  between 
the  same  parties  more  properly  be- 
long to  the  action  of  account,  the  same 
may  be  tried  and  adjusted  in  the  ac- 
tion of  book  account,"  and  of  course 
under  this  statute  Items  for  which  an 
action  on  book  would  originally  have 
lain  may  be  adjusted  In  an  action 
of  book  account  Woodward  v.  Har- 
low, 28  Vt  888;  Gates  v.  Lockwood, 
27  Vt  286. 


[b]  njuUnjrs. — ^In  an  action  of 
book  account  against  a  copartnership, 
the  auditor  reported,  allowing  the 
whole  account,  but  finding  that  some 
Items  were  for  goods  sold  to  one  of 
the  partners  individually,  although  he 
was  tinable  to  specify  any  such  items ; 
and  on  a  recommltmmt  to  him  he 
further  reported  that  he  was  unable 
to  ascertain  that  any  Item  was  for 
goods  thus  sold.  It  was  held  that  the 
supplemental  report  nullified  such  oHg- 
Inal  finding,  and  left  the  whole  ac- 
count to  stand  aa  for  sales  on  Joint 
authority.  Barrette  v.  lAurler.  n  Tt 
S09,  88  A  236. 

frL  Walker  v.  Barrlngton.  28  Vt. 
781 ;  Chaffee  v.  Malarkee,  26  Vt  242 ; 
Thetford  v.  Hubbard,  22  Vt.  440  ; 
Porter  v.  Munger,  22  vt  191:  Flower 
Brook  Mfg.  Co.  v.  Buck,  18  Vt.  238  ; 
Wing  V.  Hurlburt,  IB  Vt.  607,  40  AmD 
695  ;  Delaware  v.  Staunton,  8  Vt  48  ; 
Pratt  V.  Gallup,  7  Vt  344  ;  Martin  v. 
Falrbankv  7  Vt.  97 ;  Keyes  v.  Car- 
penter, 3  Vt  209. 

[a]  Bales  after  volt  oommenoed. — 
In  an  action  on  book  account,  plaintiff 
may  recover  for  all  his  account  which 
is  due  at  the  time  of  the  hearing 
before  the  auditor,  notwithstanding  a 
portion  of  the  account  consists  of 
charges  for  property  sold  upon  a  credit, 
after  the  commencement  of  the  suit, 
and  notwithstanding  the  contract  was 
made  in  a  state  where  no  form  of 
action  is  known  in  which  a  recovery 
can  be  had  for  property  sold  after 
the  suit  Is  commenced.  The  question 
Is  one  relating  to  the  remedy,  and  is 
governed  by  the  lex  fori  Porter  v. 
Munger,  22  Vt  191. 

SB.  Curtlss  V.  Oreenbanks,  84  Vt 
636. 

66.  Dickenson  v.  Qould,   t  Tyler 

(Vt)  82. 

67.  Fowler  v.  StocMns,  B  Day 
(Conn.)  689;  Flower  Brook  Mfg.  Co. 
v.  Buc^  18  Vt  238. 

68.  Downer  v.  Frizzle,  10  Vt  641. 
[a]    VUa  etatute  apj^^  taOj  whMW 

a  Mooad  aettoa  la  oouinemMa  after 
the  flrst  action;  and  where  an  action 
on  book  is  commenced,  returnable  be- 
fore a  justice  of  the  peace,  and  where 
defendant  in  such  action  also  com- 
mences an  action  on  book  against 
plalntirr,  returnable  before  another  jus- 
tice, at  a  day  earlier  than  the  return 
day  of  the  writ  In  the  first  action,  he 
may  recover  his  costs.  Gale  v.  Cooper, 
11  Vt  597. 

68.    Peck  V.  Soragan,  27  Vt.  92. 

7a  Watts  V.  Kavanagh,  36  Vt  34 ; 
 V.   ,  37  Vt  786. 

71.  U.  S.— Standard  OH  Co.  V.  Van 
Btten.  107  U.  8.  886,  1  SCt  178.  27 
li.  ad.  S19;  TOland  t.  Bpracue^  18 


Pet  800.  80%  9  L.  ed.  1093;  Freeland 
v.  Herron,  7  Cranch  147.  151,  3  U 
ed.  297;  Joshua  Hendy  Iron  Wks. 
V.  Brenneman,  185  Fed.  183,  188;  Chi- 
cago, etc.,  R.  Co.  V.  Clark,  82  Fed. 
968,  986,  36  CCA  120  [rev  on  Other 
grounds  178  U.  S.  858,  20  SCt  824, 
44  Li.  ed.  1080];  Burrill  v.  Croasman, 
91  Fed.  648,  644,  88  OCA  663  trev 
on  other  grounds  178  U.  8.  lOO,  21  SCt 
38,  46  L.  ed.  106]. 

Ala. — Jasper  Trust  Co.  v.  Lampkln, 
162  Ala.  388,  391,  60  S  337,  186  AmSR 
33  and  note,  24  LRANS  1237;  Moore 
V.  Maxwell,  155  Ala.  298,  301.  46 
S  755  [clt  Cyc]:  Comer  v.  Way.  107 
Ala.  300.  307,  19  S  966,  64  AmSR 
93;  Loventhal  v.  Morris,  103  Ala.  332. 
336,  15  S  672;  Ware  v.  Manning,  86 
Ala.  238.  242,  6  S  682:  Bums  v. 
Campbell,  71  Ala.  871,  286;  Chapman 
v.  Lee,  47  Ala.  143,  155;  Ware  v. 
Dudley,  16  Ala,  742,  746;  Langdon  v. 
Roane.  6  Ala.  618,  526,  41  AmD  60. 

Ark. — Arkansas  Fertiliser  Co.  v. 
Banks,  95  Ark.  86,  94,  128  SW  566; 
Allen-West  Commission  Co,  v.  Hud- 
gins.  74  Ark.  468,  472,  86  SW  289; 
Thurmond  v,  Sanders,  21  Ark.  255, 
258. 

Cal. — Converse  v.  Scott,  137  Cal. 
239,  243,  70  P  18;  Baird  v.  Crank, 
98  Cal.  293,  297-  33  P  63;  Green  v. 
Thornton,  96  Cal.  67,  71,  SO  P  9C5; 
Auzerais  v.  Naglee.  74  Cal.  60,  63,  15 
P  371;  Vance  v.  Supreme  Lodge  P. 
B.,  15  Cal.  A.  178,  182,  114  P  83; 
Visher  V.  Wilbur,  5  Cal.  A.  562,  566, 
90  P  1065,   91   P  412. 

Colo. — Teller  v.  Ferguson,  24  Colo. 
432,  437.  61  P  489. 

Del. — Chambers  v.  Fennemore,  4 
Del.  368.  871. 

CUl — Ward  V.  Stewart,  103  Ga.  260. 
268,  29  BE  872;  Borders  v.  Gay.  6 
Oa.  A.  734.  785,  66  SE  788. 

Ida. — ^Davidson  Grocery  Co.  v. 
Johnston.  24  Ida.  386,  341.  133  P 
929. 

lit. — State  v.  Illinois  Cent  R.  Co., 
246  111.  188,  227,  92  XB  814;  King  v. 
Machesney,  88  III.  A.  841,  343;  Peter- 
son V.  Wachowski,  86  111.  A.  661, 
663;  Neagle  v.  Herbert.  73  111.  A. 
17,  27. 

Ind.— U.  S.  Health,  etc.,  Ins.  Co. 
v.  Batt,  49  Ind.  A.  277.  97  NB  195,  198. 

Iowa. — Morse  v.  Mlnton,-  101  Iowa 
603.  605.  70  NW  691;  Porter  v.  Chi- 
cago, etc.,  R.  Co..  99  Iowa  861,  356, 
68  NW  724. 

.  Kan. — 'Harrison  v.  Henderson.  67 
Kan.  202.  205,  72  P  S78. 

Ky. — X^uisvlUe  Banking  Co.  v. 
Asher,  112  Ky.  138.  15l,  65  SW  138, 
23  KyL  1661,  99  AmSR  288. 

La. — James  v.  Fellowes,  SO  Lm.  Ann. 
116,  118. 
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arrete.'^'  The  importance  of  an  account  stated  is 
due  to  the  fact  that  it  operates  as  an  admiasion  of 
liabilitj  from  th^  person  against  ^hom  the  bal- 
ance appears  or,  in  the  language  of  the  common 
law,  "the  law  implies  that  he  against  whom  the 
balance  appears,  has  engaged  to  pay  it  to  the 
other,"  and  on  this  implied  promise  or  admis- 
sion an  action  may  be  brought?'  While  the  doc- 
trine as  to  aceonnta  stated  may  original^  Uavci. 

Ue. — McI^Uan  t.  Crofton,  6  Me. 
m.  337.  ^,  „ 

Mass. — Chase  v.  Chase,  191  Mass. 
656,  78  NB  116:  Chace  v.  -Traltord, 
116  Mass.  529,  633,  17  AmR  171; 
Union  Bank  v.  Knapp,  3  Pick.  95, 
113,  15  AmD  181. 

Mich. — Thomasma  t.  Canenter, 
175  Mich.  428,  434,  141  NW  559,  45 
LRANS  543  [clt  Cyc] ;  Pudas  v.  Mat- 
tola,  175  Mich.  189,  199,  138  NW 
1052  [quot  Cyc];  Ix>ve  v.  Ramsey, 
139  Mich.  47.  61,  103  NW  379  [olt 
Cj'c];  Watklns  v.  Ford,  ii  Mich.  <67. 
358.  37  NW  300.        ,  ^„ 

Mtss.— Andlng  v.  Levy,  57  Miss. 
51,  62,  34  AmR  486;  Hardy  t.  Pllcher. 
57  Miss.  18,  34  AmR  432:  Stebblns 
V.  Niles,  25  Miss.  2«7.  83S;  Fox  v. 
Flsk,  7  Miss.  328,  848;  DavlS  V.  Tler- 
nan,  S  MlSfl.  786,  789.  ^ 

Mo. — Bamhrlcfc  v.  Slmms,  102  Mo. 

158,  160,  14  SW  935:  Stewart  v.  R. 
Co.,  157  Mo.  A  225,  238,  137  SW  46; 
Edmonson  v.  Carriage,  eta,  Co.,  149 
Mo.  A  128,  188,  130  SW  64;  Barr  v. 
Lake,  (A)  126  SW  765,  757;  Davis 
V.  BoBvell,  77  Mo.  A  294,  297;  Itar- 
mon  V.  Waller,  68  Mo.  A  610,  614. 

Mont. — Johnson  v.  Milling  Co.,  88 
Mont.  83,  S8.  98  P  883  tquot  Cyc] ; 
Noyes  v.  Toung,  82  Mont.  328,  286, 
79  P  1088.  Ana  see  8ta«  v.  St. 
Jean.   29  Mont.  288,  292.  74  P  740. 

Xebr. — Halsh  v.  Dillon.  71  Nebr. 
290,  291,  98  NW  818;  Jorgen»en  V. 
Kingsley,  60  Nebr.  44.  46,  82  NW 
104;  Hendrix  v.  Kirkpatriefc.  43  Nebr. 
670.  671,  67  NW  769;  McKlnster^ 
Hitchcock.  19  Nebr.  100.  103,  26 
705;  Claire  v.  Claire,  10  Nebr.  64, 
57,  4  NW  411.  .  „ 

N.  T. — Quincey  v.  White,  83  N.  T. 
370.  877;  Lockwood  v.  Thome,  11 
N  T.  170,  174,  62  AmD  81  [rev  12 
Barb.  4871;  Pierce  V.  Delamater,  1 
How.  A-  Cas.  1,  8  HowPr  162:  Little 
V.  McCIaln,  134  Apf>.  Dlv.  197.  199, 
118  NTS  918;  Band  V.  Whipple,  71 
App.  Div.  62,  69,  75  NTS  740;  Proth- 
ineham  v.  Satterlee,  70  Avv.  Wv.  613, 
75  NTS  21;  Davis  v.  Klhig,  77  Hun 
598.  602,  28  NTS  1«26;  Klngsleyv. 
Meicher.  66  Hun  547.  650,  10  NTS 
63-  Vernon  v.  Simmons,  15  Daly  399, 
7  NTS  649;  Forbes  v.  Wheeler,  39 
MIsc  538,  539,  80  NTS  ^ll'-'^^^^^^^^ 
V.  Pelham  Park  R.  Co.,  120  NTS  102, 
103;  L«wson  v.  Dou^sa,  17  NTS  4; 
Beach  v.  Kidder,  8  NTS  587;  Philips 
T.  Belden,  2  Edw.  1,  23. 

Or. — Crawford  v.  Hutchinson,  38 
Or.  578.  580,  65  P  84;  Holmes  v. 
Page,  li  Or.  232,  233,  23  P  961;  Tru- 
JniSTv.  Ottmw,  i7  Or.  523,  625.  21  P 

Pa. — LelnbaCh  v.  WoUe,  311  Fa. 

«:9.  630,  61  A  248. 

R,  I. — ^Allen  T.  Woonaooket  Co.,  11 
P.  I.  288,  289.  •       ^  _ 

g  c. — ^Brown  v.  Rogers,  78  8.  C. 
leo  182,  66  SE  880  [clt  Cyc]; 
Schmidt  V.  Lebby,  32  S.  C.  Eq.  329. 

s'  D- — ^Krueger  v.  Dodge,  16  8.  D. 

159.  161,  87  NW  965. 
Tenn. — Bussey  v.  Gant,  10  Humphr. 

23^  240. 

Tex. — ^Heldenhelmer  v.  Ellis,  67 
Tex.  426,  429.  8  SW  666;  McCamant 
V.  Bmtaell,  59  Tex.  363,  369;  Wroten 
Grain,  etc  Co.  v.  Mlneola  Mfg.  Co., 
(Civ.  A.)  95  SW  744,  746. 

trtah. — Obemdorfer  v.  Moye^  80 
rtata  325.  328,  84  P  1102  [auot  Cyc]; 
Benites  V.  Hampton.  3  Utah  S€9.  371, 
1  P  206. 

Ta. — iSBgaxltT  v.  Bhipman,  98  Va. 
64,  CS,  24  Sn  46<.  ' 


W.  Va.— MeOraw  v.  Bank,  (4  W. 
Va.  509,  616,  U  SB  393.  , 

Eng.— Lane  v.  Hill,  18  Q.  B.  262, 
264,  83  ECL  262,  118  Reprint  94; 
Porter  v.  Cooper,  1  C.  M.  &  B.  387. 
891;  Knowles  v.  Michel,  IS  £:ast  249, 
104  Reprint  366;  Atty.-Oen.  v. 
Brtoksbank,  2  T.  4  J.  87,  400. 

Man. — McMain  v.  Obee,  10  Man. 
391.  402;  Dougall  v.  Leggo,  7  Man. 
445.  447. 

N.  B.— Hea  V.  Jones,  7  N.  B.  646, 
649. 

Ont — BloomlttT  T.  Grlnton.  1  U,  C. 

C.  P.  809. 

Que. — Dudley  v.  Darling.  80  I^Jur 
309,  313. 

[a]  Other  dsfltiWoM. — "An  ac- 
count balanced  and  rendered,  with  an 
assent  to  the  balance  express  or  im- 
plied, so  that  the  denund  is  essen- 
tially the  same  as  If  a  promissory 
note  had  been  given  for  the  balance." 
Volkenlng  v.  De  Graaf,  81  N.  T.  268, 
270  [quot  Hall  V.  New  Tork  Brick, 
etc.,  Co..  96  App.  Div.  371,  373,  88 
NTS  682;  EVix  V.  PatachnlkofT.  76 
Misc.  113,  132  NTS  840;  Hatch  v. 
Von  Taube,  31  Misc.  80.  62  NTS  1081 
[rev  on  other  grounds  31  Mtsc:  468, 
64  NTS  393];  Vernon  v.  BngllBh,  124 
NTS  676J. 

"An  -agreement  between  persona 
who  have  had  previous  transactions, 
Oxlng  the  amount  due  In  respect  of 
such  transactiona  and  promising  pay- 
ment." Abbott  Trial  Bv.  468  [quot 
Zacarino  v.  PallottI,  49  Conn.  86, 
88:  McKtnster  v.  Hitchcock  19  Nebr. 
100,  103,  26  NW  705;  Bradley  Fer- 
tilizer Co.  V.  South  Pub.  Co.,  17  NTS 
687,  688;  Truman  v.  Owens,  17  Or. 
623,  525,  21  P  6661.  And  see  Mc- 
Dowell V.  North,  24  Ind.  A  435,  56 
NH  789,  791;  Gerding  v.  Punk.  48 
App.  Div.  603,  606,  if  NTS  423. 

''An  account  in  writing,  examined 
and  accepted  by  both  parties.  And 
this  acceptance  need  not  be  express, 
but  may  be  implied  from  circum- 
stances." Stonr  Eq.  Jur,  |  626  [quot 
Lelnbach  v.  W^lle,  211  Pa.  «2»,  980, 
61  A  248]. 

"An  agreed  balance  of  accounts." 
Bouvler  L.  D.  [quot  Vance  v.  Su- 
preme Lodge  F.  B..  16  Cal.  A  178, 
182,  114  P  83]. 

"An  account  which  has  been  ex- 
amined and  accepted  by  the  parties." 
Bouvler  L.  D.  [quot  Vanoe  Su- 
preme Lodge  F.  B.,  15  Cal.  A.  178, 
182,  114  P  83]. 

"An  admission  of  a  sum  of  money 
being  due  from  the  defendant  to  the 
plaintlfT."  Lyell  v.  Walbach,  111  Md. 
610,  613,  75  A  839. 

"An  acknowledgment  of  the  exist- 
ing condition  of  liability  between  the 
parties."  Chace  v.  TralCord,  116  Mass. 
629.  532.  17  AmR  171. 

"An  agreement  by  both  parties, 
that  all  the  articles  are  true."  True- 
man  V.  Hurst,  1  T.  R.  40,  42,  per 
Mansfield,  C.  J.  [quot  Union  Bank 
V.  Knapp,  8  Pick.  (Mass.)  96,  113, 
15  AmD  181;  Relnhardt  v.  Hlnes,  61 
Miss.  344.  346;  DaVla  T.  Tlernan.  8 
Miss.  786,  804].  And  Bee  Hawkins  v. 
Long,  74  N.  C.  781. 

[b]  Mm  UqniOatlon  of  fraotional 
Itsw.'  An  account  stated  grows  out 
of  commercial  transactions,  being  the 
rendition  of  a  running  account  by  one 
IMirty  to  the  other,  and  his  acceptance 
or  acquiescence  In  its  accuracy  or 
amount.  It  is  therefore  in  legal  ef- 
fect but  the  liquidation  of  fractional 
Items  Into  a  single  amount  by  the 
agreement  of  parties,  express  or  im- 


had  its  origin  in  transactiona  between  (mer- 
chants, it  has  quite  generally  been  extended  to  all 
cases  where  the  relation  ot  debtor  and  er^ditor 

exists.^* 

[$  250]  2.  Bendition  of  Acconnt— a.  Neeessity 
for  Bentution.  Under  the  rule  requiring  an  examina- 
tion of  the  account,  and  ascertainment  of  the  balance 
and  an  admission  of  its  correctness,  some  statement 
of  the  account  must  be  rendered,^^  and  an  account 

plied.  Nutt  T.  U.  8..  23  Ct  CI.  48,. 
73.   See  Infra  i  881  et  seq. 

[cl  Hot  Ml  "aooooBt,"  wMeUlT 
spesTliig,— The  term  'Stated  account'*' 
is  but  an  expression  to  convey  tha 
Idea  of  a  contract  having  an  account 
for  its  consideration,  and  Is  no  more 
an  account  than  la  a  promissory  note 
or  contract  having  a  like  considera- 
tion for  its  support.  Auzerais.  v. 
Nagleo,  74  Cal.  60,  IB  P  871. 

[d]  Aooord  and  mtisfaotlon  dls- 
tlngnlahedw— An  accord  without  satis- 
faction Is  of  no  effect;  hut  the  failure 
to  pay  the  amount  agreed  upon  as 
a  balance  on  an  accounting  does  not 
of  course  prevent  the  transaction 
from  becoming  an  account  stated. 
Hanley  v.  Noyes,  36  Minn.  174,  28 
NW  189.  In  Stevens  v.  Barss,  74 
Hun  388,  26  NTS  461,  two  parties  had 
an  acco,unting  upon  which  there  ap- 
peared to  be  due  from  one  to  the 
other  one  thousand  one  hundred  and 
twenty-flve  dollars,  and  the  latter 
agreed  to  take  one  thousand  dollars, 
for  which  notes  were  executed  and 
afterward  paid.  It  was  held  that 
while,  upon  the  accounting,  one  of 
the  parties  said  something  which 
might  have  indicated  a  claim  for 
Interest  by  him,  yet,  as  there  Was  no 
real  dispute  or  controversy,  the  trans- 
action was  not  an  accord  and  satis- 
faction, but  a  stated  account. 


[e]  Sz  part*  aettleiMBts  of  ao- 
oowtB  are  not  analogous  to  stated 
accounts  between  Individuals.  What- 
ever efficacy  they  may  have  as  evi- 
dence rests  exclusively  upon  the 
long  established  practice  and  usa^e 
of  the  country  and  upon  the  sup- 
posed integrity  of  the  tribunal  ap- 
pointed by  law  for  the  adjustment  of 
such  matters;  whereas  a  stated  ac- 
count Is  founded  upon  a  supposed 
adjustment  between  the  parties  them- 
selves. McCormlck  v.  Wright,  79  Va. 
624;  Leake  v.  Leake,  75  Va.  792. 

[f]  Here  admission  or  aoknowl. 
edi^ent  dlstbignlsliedr— An  account 
stated  is  an  agreement  between  per- 
sons who  have  had  previous  transac- 
actions,  flxlng  the  amount  due  in 
respect  .to  such  transactions  as  dis- 
tinguished from  a  mere  admission  or 
acknowledgment.  It  is  a  new  cause 
of  action.  McKlnster  v.  HitchooCk, 
19  Nebr.  100,  26  NW  705. 

[g]  OP«n  or  onxrent  aeooimt  dli^ 
tlngulskwU — An  account  stated  Is 
where  the  account  is  closed  by  the 
assent  to  its  correctness  by  the  party 
charged,  and  the  term  "stated  ac- 
count" Is  used  in  opposition  to  *V>pen 
account."  McCamant  v.  Bataell,  69 
Tex.  368,  369.  When  an  account  la 
stated  it  ceases  to  be  an  account 
current.  Fox  v.  Flak,  1  Miss.  828: 
Davis  v.  Tlernan,  8  Miss.  786.  And 
an  account  Is  no  longer  open  when 
a  definite  amount  Is  adinlttea  Drink- 
water  T.  HolUday.  11  Ala.  134;  Web- 
ber V.  Tlvlll,  2  Saund.  124,  ^6  Re- 
print 843. 

72.  Darby  v.i  Lastrapes,  28  La. 
Ann.  606;  Blanc  v.  Scruggs,  26  La. 
Ann.  2 OS. 

73.  Loventhal  v.  Morris,  108  Ala. 
332,  IB  S  672;  Vanbebber  v.  Plunkett. 
26  Or.  B62,  38  P  707,  27  LRA  811. 

74.  Brown  v.  Ktmmel,  67  Mo.  430. 
See  infra  I  292. 

7B.  Joshua  Hendy  Iron  Works  v. 
Brenneman,  ISS  Fed.  183;  Woodriff 
V.  Hunter,  66  App.  Div.  404,  73  NTS 
210. 

la]  Shis  role  Is  peoaUaite  ^ppU- 
eans  where  a  person  Is  sought  to  be 
charged  beoause  of  hj^  CaUura^  to 
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book)'"  or  the  mere  balancing  of  an  account  in  a 
book  of  accounts^''  without  rendition  of  »  copy 
tbere()£  to  the  other  party,  does  not  establish  an 
account  stated. 

[$  251]  b.  Effect  of  Rendition'^— (1)  In  General 
The  mere  rendering"  of  an  account  by  one  party  to 
another  is  not  sufficient  to  make  it  an  account  stated. 
For  that  purpose  there  must  be  either  the  actual 
statement  and  adjustment  of  the  account  by  the 
parties,  by  going  over  the  items  together  and  striking 
the  balance,  or  an  admission  b^  one  party  of  .the  cor- 
rectness of  the  balance  struck  by  the  other,  or  some 
other  evidence  to  show  that  the  party  sought  to 
be  charged  has  by  bis  language  or  conduct  admitted 
the  correctness  of  the  account.'^ 

[$  252]  (2)  Effect  upon  Party  Rendering— (a) 
In  OeneiaL   While  the  rule  that  silence  without  ob- 


jection within  a  reasonable  time  after  the  rendition 
of  an  account  may  supply  the  prima  facie  evidence 
of  assent  necessary  to  bind  one      upon  an  account 
stated  is  usually  laid  down  in  comprehensive  terms 
which  would  seem  to  include  both  parties,^  it  haa 
been  held  that  it  does  not  apply  to  the  party  who 
furnishes  the  account;  tnat  as  to  him  the  account 
is  not  conclusive,  but  is  open  to  explanation  for  any 
omission  or  mistake,^^  in  the  absence  of  facts  creat- 
ing an  estoppel.^   However,  such  rendering  is  in 
the  nature  of  an  admission  on  the  part  of  the 
creditor  that  the  account  is  correct,  and  it  is  ad- 
missible in  evidence  against  him;^  And  in  some 
jurisdictions  it  is  regarded  as  prima  facie  correct, 
casElng  upon'  him  the  burden  of  showing  it  to  be 
otherwise;"*  and  where  there  was  no  express  i^ree* 
ment  to  treat  an  account  rendered  as  a  final  settle* 


object  to  the  account.  See  infra 
1  278. 

Va.  Bee  v.  Tierney,  58  111.  A.  552; 
Spellman  v.  Muehlteld,  48  App.  Dlv. 
266.  62  NTS  748  [rev  on  other  grounds 
16<  N.  T.  34S,  6»  NB  817]. 

77.  Ky.— LoulaTllle  Banking  Co.  v. 
Asher,  112  Ky.  138.  66  SW  1S3,  23 
KyJj  1180.  99  AmSR  2SS  £den  reh  66 
SW  831,  »  KyL  16611. 

N.  T.— Nostrand  v.  Dltmus;  127  N. 
T.  355,  26  tres  27;  Loeb  V.  Keyes,  86 
Hun  363.  33  NTS  491. 

N.  C— Rhyne  v.  I^ve,  98  N.  C. 
486,  4  8S  536. 

Pa.— Vantries  v.  Rlchey,  8  Watta 
*  8.  87. 

Vt. — Gibson  V.  Sumner,  6  Vt.  163. 

78.  Sffeot  of  Tendttlon  of  aoooiut 
M  iMftrlng  on  nuUtr  of  adJusfeDMnt 

see  supra  3  259. 

79.  U.  S. — Toland  v.  Sprague,  12 
Pet.  300,  9  L.  ed.  1093;  Columbia 
Rlvef  Packing  Co.  v.  Tallant,  133 
Fed.  990 :  McKenzie  v.  Poorman 
Silver  Mines,  88  Fed.  Ill,  31  CCA 
409:  Charlotte  Oil,  etc.,  Co.  v.  Hartog, 
86  Wd.  150,  29  CCA  56. 

Ark.— Lane,  etc.,  Co.  v.  Taylor,  80 
Ark.  469.  472,  97  SW  440.,  7  LBANS 
924  and  note  [clt  Cyc}. 

Ga.---Prentlce  v.  Elliott,  72  Qa.  154. 

ni. — Atla*  R.  Supply  Co.  v.  Fors- 
ter,  123  III.  A.  558. 

Kan. — Harrison  v.  Henderson,  67 
Kan.  202.  72  P  878. 

Mlcb.— White  v.  Campbell,  25 
Mich.  463. 

Minn. — ^Western  Newspaper  Union 
v.  Segei^trom  Piano  Mfg.  Co.,  118 
Minn.  230,  136  NW  752. 

MIaa.--«tebblnB  v.  Niles,  25  Miss. 
>67. 

Mo.— Columbia  Brewing  Co.  v. 
Bemey.  SO  Mo.  A.  96:  Rowland  v. 
Donovan,  16  Mo.  A.  864.       ,  „ 

N.  T. — Guemaey  v.  Rexford,  63  N. 
T.  6S1:  Champion  v.  Joslyn,  44  N.  Y. 
6E3:  Kent  v.  Wilson,  149  Ajqt.  Div. 
841,  134  NYS  206;  Delabarre  v.  Mc- 
Alpin,  101  App.  Dlv.  468,  92  NTS  129; 
Kellogg  V.  Rowland,  40  App.  Dlv.  416, 
67  NTS  1046.  ^  ^ 

Or. — Truman  v.  Owens,  17  Or.  623, 
21  P  666. 

Pa.— Rehlll  v.  McTague,  114  Pa.  82, 
7  A  224,  60  AmR  341;  Spangler  v. 
Springer,  22  Pa.  464;  Taasey  v. 
Churoli,  4  Watts  &  8.  141,  39  AmD 
66:  Spring  Brook  R.  Co.  v.  Lehigh 
Coal,  eta,  Co.,  1  LackLegN  31. 

B.  C. — ^Burden  v.  McBlmoyle,  8  S. 
C.  Bq.  376. 

Va. — Robertson  V.  Wright,  17 
Gratt.  (68  Va.)  634.  „  ^ 

Wash. — Shaw  v.  Lobe,  68  Wash. 
219, 108  P  460,  29  LRANS  333  and  note. 

B^g. — ^Whitehead  v.  Howard.  2  B. 
A  B.  372,  6  ECIj  187.  129  Reprint 
1010:  Tucker  v.  Barrow,  7  B.  &  C. 
623,  14  ECL  281,  108  Reprint  855; 
Porter  V.  Cooper,  1  C.  M.  &  R.  387; 
Knowles  v.  Michel,  13  Bast  249,  104 
Reprint  866;  Peacock  v.  Harris,  10 
Bast  104,  lOS  Reprint  715;  Irvine  v. 
Toung,  1  Sim.  &  St.  383,  1  EhigCb  333, 
67  Reprint  134. 

See  also  Infra  il  261-284. 


80l    See  infra  |  276. 

81.  Ark. — ^Atkinson  t.  Burt,  66 
Ark.  S16,  53  SW  40A. 

CaL — PolhemuB  t.  Helman,  60  CaL 
438. 

■  III. — Reardon  v.  Clover,  81  III.  A 
526. 

1a. — ^Donaldson  v.  Walker,  7  Rob. 
329;  Pavle  v.  Noyrel,  6  MarL^.  S.  92. 

Me. — McLellan  v.  Croftcm.  6  Me. 
307. 

Mo. — Union  Electrla  Lfkht,  eta,  Co. 
V.  Surgical  Supply- Co.,  122  Mo.  A 
631.  99  SW  804. 

N.  Y.— Stryker  v.  Cassldy,  76  N. 
Y.  50,  32  AmR  262;  Champion  v.  Jos- 
lyn, 44  N.  Y.  653;  Sohettler  v.  Smith, 
34  Super.  Ct.  17. 

Pa.— In  re  O'Bold,  221  Pa.  146,  70 
A  5B5;  Allegheny  County  Ught  Co. 
V.  Thoma,  31  Pa.  Sup.  102.  . 

Tex. — Pox  V.  Sturm,  21  Tex.  406. 

Wash. — George  v.  Beklns  Movlnff, 
etc^  Co.,  53  Wash.  430,  102  P  23. 

Wis. — GallinKer  v.  I-ake  Shore 
Traffic  Co.,  67  Wis.  529,  30  NW  790. 

[a]  Transfer  of  sooount  in  book. 
—A  transfer  by  a  merchant,  In  his 
ledger,  of  the  balance,  of  hia  account 
against  a  Arm  to  the  private  account 
of  one  of  the  partners,  without  the 
privity  of  any  of  them,  does  not 
conclude  the  merchant,  and'  his  re- 
charging the  Arm  is  good  and  suffi- 
cient to  hold  them.  Barker  v.  Blake, 
11  Mass.  16. 

[b]  Where  a  tenant  In  oonunon 
received  all  the  rents  and  profits  of 
the  estate  and  accounted  to  his  co- 
tenant,  and  on  one  occasion  paid  to 
the  hitter  a  larger  amount  than  he 
was  entitled  to,  such  account  and 
payment  were  beld  not  to  operate  as 
an  account  stated,  both  parties 
knowing  that  the  payment  was  an 
overpayment.  Sohettler  t.  Smith,  84 
N.  Y.  Super.  17. 

[o1  Aa  aooout  rendwod  by  an 
mgma  to  his  principal  Is  conclusive 
against  the  agent,  unless  he  show 
clearly  errors  or  omlsslona  to  his 
prejudice.  Momay  v.  Bordelais,  6 
Rob.  (La.)  318. 

83.    See  cases  Infra  this  note. 

[a]  ZUnvtratlons. — (1)  A  party 
rendering  an  acpount  cannot  allege  his 
own  fraud  for  the  purpose  of  im- 
peaching it.  Weiss  V.  Haight,  etc., 
Co.,  166  Fed.  877.  (2)  So  a  party 
whose  duty  it  Is  to  render  true  ac- 
counts to  another,  who  knowingly 
renders  false  accounts,  may  be  es- 
topped to  assert  that  the  accounts  ren- 
dered were  not  correct.  Cave  v.  Mills, 
7  H.  &  N.  913.  '^ee  also  Mclntlre  v. 
Barnes,  4  Colo.  285;  Raybum  v. 
Mason  Lumber  Co.,  57  Mich.  273,  23 
NW  811.  (3)  Where  money  has  been 
actually  advanced  utran  such  an  ac- 
count. It  becomes  conclusive  unless 
error  or  other  sufficient  equity  be 
shown.  Raybum  v.  Mason  Lumber 
Co.,  57  Mich.  273,  23  NW  811:  Kehl 
V.  Smith,  87  Wis.  212,  68  NW  244. 
See  also  Cicotte  v.  Wayne  County,  69 
Mich.  609.  26  NW  686.  (4)  But  wh^re 
there  are  elements  of  fraud  or  daresa. 
payment  tuwn  such  an  acoount  doM 


not  render  it  conclusive.  Tumbull  v. 
Boggs,.  78  Mich.  158,  43  NW  IDSO; 
Cicotte  v.  Wayne  County,  69  Ulch. 
509,  26  NW  686.  (6>  A  balance 
struck  in  a  pa^  book  w  an  account 
stated  between  a  bank  and  its  de< 
posltor  and  unless  It  Is  impeached 
for  fraud  or  error  the  t»nk  is 
estopped  from  denying  ita  liability 
as  shown  by  such  balance.  Green- 
halffh  Co.  V.  Farmers'  Nat.  Bank,  226 
Pa.  184,  76  A  260,  134  AmSR  1016 
and  note,  18  AnnCas  330  and  note. 
(6)  Appellant  contracted  with  respon- 
dents to  furnish  them  with  electric 
lighting  at  three  quarters  of  a  cent 

Ser  ampere  hour,  the  bill  to  be  ren- 
ered  monthly.  At  this  time  the 
current  was  fifty-two  volts,  but  It 
was  soon  after  doubled,  without  any 
notice  to  respondents  and  without 
any  change  in  the  lighting.  Accounts 
were  rendered  at  the  original  rate 
during  about  two  years  and  a  half, 
when  appellant  claimed  that  in  con- 
sequence of  the  increase  of  the 
voltage  the  quantity  of  the  light  fur- 
nished was  doubled,  and  the  action 
was  to  recover  the  value  of  the  ad- 
ditional light  from  the  date  of  the 
change.  It  was  held  that  appellant 
having,  during  a  lengthened  period, 
placed  its  own  interpretation  upon 
the  contract,  and  respondents  having 
thereby  been  deprived  of  any  oppor- 
tunity to  abandon  the  agreement,  it 
was  too  late  for  appellant  to  com- 
plain that  it  had  followed  a  wrong 

Jrinclple  in  calculating  the  light 
urnlshed.  Royal  Electric  Co.  v. 
Davis,  9  Que.  Q.  B-  446  [all  16  Que. 
Super.  8771. 

88.  TT.  a. — ^U.  9.  Bank  v.  JAhnson. 
f  F.  Caa.  No.  919,  3  Craoch  C.  C. 
228;  Smith  v.  Shaw.  22  F.  Caa.  No. 
18,107,  8  Wash.  6.  C.  167. 

Ark.— Atkinson  V.  Burt,  66  Ark.  316, 
63  SW  404;  Davis  v.  Gaines,  28  Ark. 
440. 

Cal. — Qradwohl  v.  Harris,  S9  CaL 
160. 

Colo. — ^Melntlre      Bsmsa;  4  Colo. 

285. 

111.— Webster  T.^Pleroe,  IE  111.  158. 
Ky.— Collins  v.  S^enUy.  68  8W  667, 

21  KyL  958. 

lA.—Donaldson  v.  Walker,  7  Rob. 
329. 

Md.~<!:arroIl  v.  Ridgaway,  8  Md. 
828;  Kins  v.  Maddux,  7  Harr.  &  3. 
467. 

Mass. — McKlm  v.  Blake,  189  Mass. 
693,  2  NE  167. 

N.  Y. — Lockwood  V.  Thome,  18  N. 
Y.  286;  Peck  v.  Mlnot,  27  N.  Y.  Super. 
323  [aff  8  Abb.  Dec.  466.  4  Transcr. 
A  27].  See  also  Hyde  v.  Stone.  7 
Wend.  354,  22  AmD  682. 

Oh. — Goodln  V.  Armstrong,  X9  Oh. 
44;  Halleck  v.  State,  11  Oh.  400. 

S.  C. — ^Burden  v.  McElmoyl«.  8  S. 
C.  Bq.  S76. 

Tex. — Fox      Sturm.  21  Tex.  406. 

Wia, — Nauman  v.  Zoarhlaut.  21 
Wis.  466.  And  see  Kehl  t.  SmlUi.  87 
Wis.  212,  68  NW  244. 

See  Burrows  ▼.  Btevons,  S9  Vt.  178. 

84i   Fltiven^  t.  Bapl^  Flmt  Nat. 
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ment  of  the  transactions  between  the  parties,  and 
on  the  trial  the  party  who  received  it  did  not  treat 
it  as  conclusive  npon  himself,  he  cannot  thereafter 
insist  that  his  faolure  to  ohject  to  it  made  it  an 
account  stated  where  the  person  who  rendered  it 
made  no  such  claim.^  Where  an  account  rendered 
by  one  party  to  another  is  relied  on  by  the  latter 
10  charge  the  former  as  r^rds  items  in  favor  of  the 
latter,  the  account  is  to  be  taken  as  an  entirety,  and 
tlie  account  is  evidence  in  favor  of  the  former  as 
to  items  therein  in  his  favor."  For  some  purposes, 
however,  and  to  a  certain  extent,  it  is  held  that 
the  rendition  of  an  account  may  conclude  the -party 
rendering  it  whether  an  account  stated  results  from 
sQch  rendition  or  not,  as  in  the  ease  of  consolidating 
different  items  of  debt 'and  applying  credits  in  part 
extinguishment  of  the  account,  in  which  ease  the 
party  is  precluded  from  separating  the  items.^^ 

[fi*  253]  (b)  Unascertained  Valne  of  Services. 
The  rendition  of  a  bill  for  services,  the  value  of 
Thich  has  not  been  ascertained  by  the  agreement 
of  the  parties,  cannot  be  converted  into  an  ae- 
connt  stated  by  such  rendition  so  as  to  preclude 
plaintiff  in  an  action  for  such  services  from  recover- 
ing a  greater  sum  than  that  fixed  in  the  bill  rendered 
as  the  valne  thereof,^  in  the  absence  of  facts  cre- 
ating an  estoppel,^^  and  this  notwithstanding  the 

Bank.  114  Fed.  474,  5?  CCA  276;  Wil- 
son V.  Dowse.  140  III.  18.  29  726; 
Webster  v.  Pierce,  35  111.  158;  Wil- 
liams V.  Glenny,  16  N.  T.  389:  Rand 
T.  Whipple.  71  App.  Dlv.  «2.  76  NTS 
Wi;  Stnitb  .v.  Tucker,  2  B.  D.  Smith 
(S.  Y.)  Fox  V.  Sturm,  21  Tex. 

409.     Contra  Atkinson   v.   Burt,  65 
Ark.  316,  5S  SW  404. 

85.  GlaBscock  v.  Rosengrant,  65 
Ark.  37«,  18  SW  S7». 

fa]  If  tha  tobtOT  dbjtftm  or  does 
not  assent,  the  creditor  is  not  bound 
hy  his  account  as  rendered.  Cop- 
Imd  V.  American  De  Forest  Wireless 
TM.  Co.,  136  N.  C.  11.  48  SE  SOI;  Nau- 
man  v.  Zoerhlaut.  21  Wis.  466. 

rb]  Xf,  howwnr,  ths  Stbtor  «»- 
Bsnta  to  the  account  as  rendered  by 
the  creditor,  the  latter  Is  bound. 
Marks  V.  Ballance,  118  N.  C.  28,  18 
75;  Hawkins  v.  Long,  74  N.  C. 
T''!;  Nanman  v.  Zoerhlaut,  21  Wis. 
iiH  (semble). 

86.  Morrts  V.  Hurst,  17  F.  Caa. 
No.  9.832,  1  Wash.  C.  C.  433:  Fltz- 
patrlck  V.  Harris,  8  Ala.  32;  Doutrh- 
Frty  V.  Knowlton,  19  HI.  A.  283; 
Freeland  v.  Cocke,  3  Hunf.  (17  Va.) 


See  Green  v.  Olasscock,  i  Rob. 
'La.>  119. 

87.  X>ubose  V.  CBryan,  11  Rob. 
(J^y  5J4:  Copland  v.  American  De 
Tonst  Wireless  Tel.  Co.,  136  N.  C. 
11.  48  SE  501  (semble):  Marks  v. 
Ballance,  118  N.  C.  28.  18  SE  75:  Kehl 
v.  Smith,  87  Wis.  212,  58  NW  244. 
But  in  Morris  T.  Hurst.  17  F.  Cas.  No. 
9M2,  1  Wash.  C  C.  433.  plaintiff  in 
an  action  In  assumpsit  had  delivered 
to  defendant,  befortt  bringing  the  ac- 
tion, an  account  wherein  many  years' 
f^nsactlons  between  the  partlesiwere 
i-<;luded.  PlafnttfF  proved  -only  one 
i!<=Tn,  to  the  amount  of  two  hundred 
t'lirty  pounds,  and  defendant  attempt- 
ed to  meet  this  demand  by  selectmsr 
o'jt  of  an  account  a  credit  to  a  larger 
!■  "nount,  but  without  attempting  to 
?rove  it,  relifing  on  the  account  aa  an 
admission  by  plaintiff.  It  was  held 
r-iat  defendant  could  not  rely  on  the 
i^f^-ns  on  the  credit  side  without  also 
-  Imittlng  the  debit  aide  as  proved 
br  the  account. 

AppUotlon  of  payments  generally 
f«  Payment  [20  Cyc  12271. 

la]  Mammon  for  rule. — "The  plain- 
tiffs here  consolidated  Into  one  ag- 
eresate  «um  ths  items  of  their 
s--«mmt  against  th«  defendant;  then 
eMsoIldated  the  items  of  the  defend- 
asfs  credits  In  like  manner.  Th«r 


then  apply  the  consolidated  credits 
In  payment  of  the  consolidated  debt, 
strike  the  balance  and  claim  that 
round  sum  as  the  debt  The  plaln- 
tlfra  are  bound  by  this  application, 
because  they  themselves  made  It. 
The  defendant  is  bound,  because  he 
received  the  account  thus  stated,  and 
acquiesced  in  It,  until  action  brought 
three  months  afterwards,  without 
any  dissent"  Hawkins  v.  Long,  74 
N.  C.  781,  782. 

[b]  Vote  as  Kenb— Where  a  note 
was  given  as  a  part  payment  of  an 
account,  and  was  credited  on  the  ac- 
count at  less  than  Its  face,  it  was 
held  that  the  payee  was  not  precluded 
from  bringing  an  action  on  the  note 
separately  ,from  the  other  Items  of 
the  account  because  he  had  stated 
the  note  as  an  Item  In  his  account 
Robeon  v.  McKoln,  18  L<a.  Ann.  544. 

88.  111. — Reardon  v.  Clover,  81  HI. 
A.  526. 

Mich. — ^Romeyn  v.  Campau,  17 
Mich.  327. 

Minn. — ^Wilson  v.  Minneapolis,  etc., 
R.-Co.,  81  Minn.  481,  IS  NW  291; 
Allis  V.  Day,  14  Minn.  618. 

N.  T.— Stryher  v.  Cassldy,  76  N.  T. 
50,  32  AmR  262;  Williams  v.  Glenny, 
16  N.  Y.  889;  Burllngame  v.  Shelmlre, 
69  Hun  615.  12  NTS  655;  Harrison  v. 
Ayers.  18  Hun  886;  Bradt  v.  Scott, 
18  NTS  607. 

Pa.— In  re  O'Bold.  221  Pa.  146,  70 
A  555. 

Vt.— Hard  V.  Burton,   62  Vt  314, 

20  A  269. 
Wis. — Brauns  v.  Green  Bay,  78  Wis. 

81,  46  NW  889;  Nauman  v.  Zoerhlaut, 

21  WIS:  466. 
[a]    An  attonsy  who  renders  a 

blU  for  servloes  at  a  certain  rate  per 
year  is  not  thereby  precluded  from 
afterward  claiming  a  greater  amount, 
where  he  was  negotiating  for  a  yearly 
retainer  at  the  time  the  mil  was  ren- 
dered, but  afterward  withdrew  his 

Sroposal,  stating  that  he  would  ren- 
er  services  on  the  basts  of  a  quan- 
tum meruit.  Breen  v.  Union  R.  Co., 
9  App.  r>Iv.  122,  41   NTS  1G4. 

89.  Cannon  v.  Sanford,  20  Mo.  A. 
690  (where  it  was  held  that  In  an 
action  for  a  balance  due  upon  a  final 
account  and  settlement  according  to 
the  account  rendered  by  an  attorney 
to  his  client,  defendant  could  not  set 
up,  as  an  equitable  defense,  mistakes 
made  by  him  in  &vor  of  his  olient 
where  he  had  Called  for  several  years 
after  the  rendition  of  the  account  to 


bill  is  retained  for'  a  sufficient  length  of  time  to 
permit  the  principle  of  an  account  stated  to  be  ap- 
plied in  other  cases  in  which  the  nature  of  the  claim 
would  justify  its  application."  On  the  otW  hand 
it  has  been  held  that  the  rendition  of  an  account 
in  such  a  case  furnishes  so  strong  a  presumption  of 
the  real  value  of  the  services  that  it  will  absolutely 
conclude  the  party  rendering  it  unless  he  shows 
the  services  to  be  of  greater  value,"*  or  that  the  first 
accotint  was  made  in  error."^  And  certainly  the 
amount  chained  for  the  services  is  strong  evidence 
against  the-  person  rendering  it  that  the  valne  of 
the  services  did  not  exceed  the  amount  charged 
therein."  Where  accounts  are  rendered  withoht 
making  therein  any  charge  fop  services  preyionsly 
rendered,  this  is  strong  evidence  that  the  services 
were  gratuitously  rendered." 

25i]  3.  Form  of  Accoont  Bfliide»d— a,  In 
General.  It  is  not  necessary  that  an  account  shonld 
be  in  the  form  of  an  account  cnrrenl^  or  in  any 
particular  form,  in  order  that  it  may  become  an  ac- 
count stated;"  but,  if  the  account  purports  to  be 
in  the  form  of  a  regular  aceonnt  in  the  ordinary 
acceptance  6f  the  term,  it  should  be  something  more 
than  a  mere  memorandum  and  should  indicate  that 
a  final  settlement  is  intended.^  It  is  not  important 
that  the  account  was  not  made  out  as  between 

pay  the  balance.  By  his  laches  and 
negligence  it  was  held  that  he  was 
estopped). 

[al   But  If  the  Oebtor  flOM  not  art 

on  the  Mn  as  rendered,  the  creditor 
is  not  estopved  to  change  it  In  re 
O'Bold,  221  Pk.  146,  70  A  666. 
_  90.  Burllngame  v.  Shelmlre,  69 
Hun  616,  12  NTS  656;  Harrison  t. 
Ayers,  18  Hun  (N.  T.)  336. 

91.  Daniels  v.  Wilber.  60  111.  B36; 
Walsh  V.  Hettinger.  58  111.  A.  619. 
-.9"*  "Walsh  V.  Hettinger,  58  IlL  A. 
619;  Ayland  v,  Rice.  23  La.  Ann.  75: 
Nicholson  V.  Pelanne,  14  La.  Ann. 
608;  Flower's  Succession,  S  La.  Ann. 
292 

[a]    Itemlied    MU    for  work.— 

Where  one  rendered  a  bill  for  work 
which  had  been  completed  and  after^ 
ward  itemized  the  bill  and  Increased 
It  In  amount  without  any  explana- 
tion of  why  the  bill  was  made  .larger, 
and  without  testimony  on  his  part 
showing  a  mistake  In  rendering  the 
orlglTial  bin.  It  was  held  that  plain- 
tiff would  be  confined  In  his  recovery 
to  the  amount  of  the  original  bill 
Ayland  v.  Rice.  28  La.  Ann.  75:  Nich- 
olson V.  Pelanne,  14  Ia.  Anh.  508; 
Splnrad  v.  Flnellte,  6  Misc.  289.  2S 
NTS  761. 

•3.  Daniels  v.  Wilber,  «0  HI.  62<: 
Walsh  Hettinger,  S8  111.  A.  619; 
AllIs  V.  Day.  14  Minn.  SIS;  Martlne  v. 
Huyler,  66  Hun  611,  8  NTS  7S4:  Spln- 
rad V.  Flnellte,  6  Hisa  269,  '26  KTS 
7€1> 

94.    Clark  v.  Clark,  46  -Conn.  689; 
Brownson  v.  Fenwick,  19  La.  481.  ■ 
96.    Ogden  V.  Astor.  6  N.  T.  Super. 
311;  Bevan  v.  Cullen,  7  Pa.  281. 

[a]  Aooonnt  without'  TonohenL— 
If  a  party  accepts  an  account  with- 
out vouchers  and  does  not  eaU  for  -a 
more  detailed  statement,  this  will  not 
prevent  Its  operation  as  a  stated,  ac- 
count Ogden  V.  Aator,  6  N.  T.  Bnpei-. 
311. 

9e.  Sturmw.  Boker,  160  V.  S.  -913. 
14  set  99,  87  L.  ed.  1093;  Coffee  v. 
Williams,  103  Cal.  560.  87  P  604; 
Thomllnson  v.  Elarnshaw,  14  111.  A. 
593  tafl  112  ni.  311]. 

riaaU^  of  aOiJnrtmnt  see  infra 
I  259. 

Vorm  of  aooormt  raatored  as  affect- 
ing rule  as  to  retention  of  account 
without  objection  see  Infra  ||  282- 
283.  , 
Paes  hook  «s  aoeosM  stated  nee 
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plaintiff  ami  iAi«(VniUml»  |kliitntitf  haTinff  received  it, 
made  no  com|il«ml  a«  %\*  Uw  iteuu  or  the  balance, 
bul  on  i\\p  rtrntraiy  vUiwod  meh  balanee,  for  he 
thereby  adoptwi  iK  »ttd  by  hie  own  act  treated  it 
as  a  HtnttHl  HPVHiuia." 

( 4  iinn )  b.  aUMBUt  of  Balance  Unaecompaiiled 
by  Itemi.  Tito  harv  Ktatement  of  a  balance  due,  if 
aRonpti'd.  may  mmiititute  a  stated  account,  even 
thotifrU  thp  dmaud  ia  not  accompanied  by  an  ae- 
oount  ot  \\w  ituras,*'  under  the  nde  that  if  a  fixed 
and  ofrtain  sum  is  admitted  to  be  due  for  which 
an  artinn  would  lie,  -that  will  be  evidence  to  sup- 
port a  cuiint  on  an  account  stated."  So  where  an 
aca(>unt  rendered  contains,  aa  an  item  thereof,  a 
baUnco  of  an  account  prerionsly  rendered,  the 
former  may  become  an  account  stated  without  giving 
tlie  items  from  which  such  balance  aroae.^ 
-  [t  2&6]  c.  Heceasity  for  Writing  and  Signature. 
The  statement  of  the  account  need  not  be  in  writ- 
ing,' nor  need  .the  agreement,  if  oral,  be  based 
upoo  writings  evidmicing  transactions  between  the 
parties;*  and  it  is  no  objection  thiat  a  part  thereof 

Mo. — ^Alexander 


tT<  Toland  t.  Spra^ue,  12  P«t.  (U. 
B.)  100,  335,  9  L.  ed.  10»8. 

Sa.  Smith  V.  Allen,  7  Ala.  A.  S97, 
ttS,  <Z  8  296  [cit  Cycj;  May  v.  Kloss. 
44  Ho.  300;  Batch  v.  VoaTautw,  tl 
Miac  4S8,  64  NTS  Z»l;  Bobbma  t. 
Downey,  18  NTS  100. 

[a]  OmlHlon  of  tlam  Of  aeeonati 
walTVA^Although  an.  account  ren- 
dered la  wanting  In  many  particu- 
lars, as  In  the  statement  of  welahta, 
•ouantitlea,  and  prices,  Importaiit  In 
determining  the  accuracy  of  the  ao- 
'Oonnt  presented,  the  party  to  whom 
It  Is  presented  may  mdve  these  par- 
tlculars,  and  If  he  aSks  for  no  lofor- 
maitlon  upon  these  matters  In  whlOh 
the  papers  are  not  on  their  face  de- 
Itetlve  It  will  not  change  the  char- 
acter of  the  stated  account.  Ogden 
T.  Aetor,  6  N.  T.  Super.  311. 

M.  Rohblns  V.  Downey,  18  NTS 
100.    And  see  Infra  t  262. 

Z.  I>ow8  V.  Durfee,  10  Barb.  (N. 
T.)  218;  Ftelschner  v.  Kubll,  20  Or. 
828,  26  P  1086.  And  see  Brown,  eta, 
Co.  T.  Qise,  14  N.  M.  282,  286,  91  P 
716  [dt  Cycl;  Little  v.  McClaln,  134 
App.  Dlv.  1*7,  118  NTS  818. 
~  [a]  Illwtratloaa.1 — (l)  Where  sev- 
eral monthly  statements  are  ren- 
dered, each  succeeding  statement  In- 
dudlng  as  an  Item  the  balance  of  the 
last  preceding  one,  acquiescence  In 
the  last  balance  and  accepting  pay- 
ment thereof  will  make  the  account 
a  stated  account  at  that  date  and 
■uperseds  those  rendered  before, 
notwithstanding  an  objection  might 
have  bean  made  to  a  balance  shown 
by  one  of  the  prior  statements.  Mo- 
aaln  V.  Schofleld,  74  Hun  437,  26 
NTS  700  Ealf  148  N.  T.  788,  42  NB 
T2}.  (2)  So  where  monthly  statements 
have  been  rendered  the  party,  and 
he  has  made  no  objection  and  has 
not  asked  for  the  correction  of  errors, 
hs  cannot  afterward  object  to  stated 
seoonnta  being  offered  in  evidence 
iriiMi  summarise  the  Items  prevl- 
mislr  furnished  him  In  the  monthly 
■tatements.  Irving  v.  Edrington,  41 
lA.  Ann.  671,  6  S  177. 

a.  Ala.— Lallande  v.  Brown.  121 
Ala.  S18,  2B  B  SST;  Nooe  v.  Oamer. 
It  Ala.  443. 

Cal. — Converse  t.  Bcott,  187  Cat. 

"^n  T.  Allen,  Conn. 

'lane  v.  Sumner,  1 

Lastrapes,  28  Iia. 
r.  Fellowes,  20  La. 

V.  Ford.  It  Mich. 

^^T.  biapp^  14  Htnn. 


A.  218,  129  SW  991. 
Nev.— Quinn  v.  White,  28  Nev.  42, 

62  P  996,  64  P  818. 

N.  T. — ^Delabarre  v.  McAlpln,  101 
App.  Dlv.  468,  92  NTS  129;  Forbes 
v.  Wheeler.  39  MIsc  638,  80  NTS 
378. 

8.  D. — Erueger  t.  Dodge,  15  8.  J>. 
168.  87  NW  866.  . 

Tt.— Gibson      Sumner,  6  Vt  163. 

Bng. — ^Plnchon  Chllcott,  3  C.  & 
P.  286,  14  nCL  646;  Knowles  v. 
MlcheClS  Bast  849,  104  Reprint  166. 

N.  R-<8t.  John  Lodthart,  28 
N.  B.  480;  Hea  v.  Jones,  7  N.  R  846. 

Ont — Gross  t.  Brlcker,  18  TJ.  C  Q. 

B.  410. 

AooottBt  stated  as  aokaowledgmait 
defsatlBg  Btatnte  of  Unitatloas  see 

Limitations  of  Actions  [25  Cyc  1344]. 

Ta]  Bntij  itt  aooonnt  books. — 
Where  part  owners  of  a  steamboat 
at  the  end  of  the  season  of  naviga- 
tion made  a  statement  of  the  entire 
business,  which  they  both  accepted 
as  a  full,  final,  and  correct  account 
of  the  business  to  that  date,  It  was 
held  that  this  constituted  an  ac- 
count stated,  although  they  made  no 
entries  In  their  books  showing  the 
settlement.  Swain  v.  Knapp,  84  Minn. 
232,  26  NW  897. 

8.    Wood  v.  Oault.  2  Md.  Ch.  433. 

[al  Snle  dlsonssed. — In  Converse 
v.  Scott.  187  Cal.  289.  243,  70  P  18.  the 
court  said:  "It  is  earnestly  con- 
tended by  respondent  that  this  oral 
agreement  must  of  necessity  be  based 
upon  some  writing  evidencing  trans- 
actions between  Uie  parties  to  the 
account.  But  we  ask  why  V>f  ne- 
cessity* must  this  be  BO?  Accounts 
between  parties  sometimes  exist  with- 
out any  memorandum  or  other  writ- 
ten evidence  of  them.  Can  it  be  that 
such  accounts  are  Incapable  of  being 
incorporated  into  an  account  stated 
between  the  parties?  The  very  es- 
sence and  body  of  an  account  stated 
Is  the  striking  of  the  balance  and 
the  agreement  to  pay  it.  If  this  can 
all  be  done  orally,  how  Is  it  material 
that  anything  back  of  that  should  be 
in  writing?" 

4.  Watkins  v.  Ford.  69  Mich.  867, 
37  NW  800. 

5.  IT.  S. — Baltimore,  etc.,  R.  Co.  v. 
Berkeley  Springs,  etc,  B.  Co.,  168  Fed. 
770;  Allen-West  Commn.  Co.  v.  Pa- 
tillo.  90  Fed.  628,  S3  CCA  ,194;  Baln- 
brldge  V.  Wllcocks,  2  F.  Cak  No.  766; 
Tork  V.  WIstar.  30  F.  Cas.  No.  18,141, 
16  Has.  Reg.  158. 

Conn. — ^Mitchell  v.  Allen,  88  Conn. 
188. 

Hawaii. — Macfarlane  v.  Sumner,  1 
Hawaii  364. 

Ia. — Darby  v.  Lastrapes,  28  La. 
Ann.  M6;  James  v.  Fellowes,  24  Xa. 


is  in  writing  and  a  jurfc  oraL*  So  if  the  aMcosi 
is  stated  in  writing^  it  is  not  neeessazy  that  it  bi 
signed  or  BeknowIe^:ed  in  writii^." 

In  eanity,  how»rar,  where  a  party  pleads  aa  a^ 
count  stated  as  a  bar  to  an  aeeoonting,  be  most  alwi 
that  it  was  in  writing.* 

257]  d.  Effeet  of  SasL  The  fact  that  th<< 
statement  of  account  u  nnd»  seal  does  not  {trereui: 
it  from  being  an  aeeonnt  stated,  upon  which  u 
action  of  assumpsit  upon  an  account  stated  may  bt 
maintained.' 

258]  e.  Erron  and  Omiaaiona  Bmpted.  Tla 
fact  that  a  statement  of  account  is  indnsed 
"Errors  excepted,"  or  "E.  ft  O.  E.,"  wbiefa  rnetm 
errors  and  omissions  exeejtted,  will  not  of  itseU 
prevent  the  adjustment  from  constituting  an  8^ 
count  stated;*  and  where  mutual  aceonnts  are  ad< 
justed  between  the  parties,  the  mere  fact  that  then 
is  an  express  agreement  for  the  correction  of  an; 
errors  wul  not  prevent  the  transaction  from  amoDot- 
ing  to  an  aocount  stated,*  for,  as  bas  been  said,  snrh 
an  express  agreement  is  merely  afl&rmative  of  tit 
Scott,  lEO  Mo. 


Ann.  116;  Freeman  v.  Howell,  4  La. 
Ann.  196.  60  AmD  S6l. 

Md.— Wood  V.  Oault,  i  Md.  Ch.  4U 
Mass.— Vlnal  v.  BurrUl.   16  Pia. 
401. 

Mich.— Sperry  t.  Moore,  48  Mich 
8S3,  4  NW  13. 

Minn. — Swain  v.  Kn»pp,  34  Sfiim! 
232,  25  NW  397.  i 

Ml88.~StebbinB  T.  NUes,  2S  Min 
267. 

N.  H.— Rich  T.  Eldredget  4t  N.  a 

158,  ,  , 
N.  J.— Brown  v.  Vandyke.  8  N.  J 

Bq.  786.  66  AmD  260. 

N.  T. — Lockwood  V.  Thome,  II  N. 

T.  170,  62  AmD  81;  Bruen  v.  Hmt. 

S  Bart).  686;  Heartt  v.  Coming,  1 

Paige  666. 

Pa.— Bevan  v.  Cullen,  7  Psu  281.  ^ 
8.  D.— Krueger  v.  Dodge,  IS  Sl  D. 

159.  87  NW  965.   .      _  ^ 

W.  Va— Ruflner  v.  Bewlt^  7  W. 

Va.  585. 

Bng.— 'Willis  V.  Jeraegan.  2  AtL 
2B1,  26  Reprint  665.  . 

XknplSed  assent  to  aooont  mbmm 
see  infra  it  268,  276. 

Slgnatnze  of  award  xsUed  oa  as  if- 
oout  stated  see  infra  I  317  note  m 
[c] 

el  Wood  V.  Oault.  8  Md.  Ch.  iK: 
Heath  v.  Doyle,  18  R.  I.  268.  !'  A 
83S:  Burk  v.  Brown,  8  Atk.  S9T,  :> 
Reprint  "640.  This,  however.  Is  not 
necessarily  Inconsistent  with  the  gen- 
eral rule  to  the  contrary,  but  Is  ft 
rule  applied  in  equity  where  the  «f- 
counting  l8  resisted  on  the  grounij 
that  the  party  who  was  under  lesal 
obligation  to  render  an  account  na4 
before  accounted.  In  such  a  casf, 
oral  statements  not  amountfnK  to 
auch  a  final  accounting  as  plaintm 
was  entitled  to.  the  rule  is  app)"'^ 
that  to  amount  to  a  stated  account, 
the  account  rendered  should  be  >^ 
writing.  Buel  V.  Seli^  6  m.  A  IK 
[aff  105  Til.  1221. 

7.  Hoyt  T.  WnklnsOB,  10  PW- 
(Mass J  31.  , 

8.  Cal. — ^Branger '  t.  Chevalier,  ' 
Cal.  353. 

Mo.— Wonderly  v.  Christian,  !1  Va- 
A.  168:  Kent  ▼.  HIghleyman.  11  Vo. 

Or.— Flelsc3mer  t.  Kubll.  20  Or.  U!, 
25  P  1086.  - 

Bng. — Johnson     Curtis.  S  Bn. 
266,  29  Beprtnt  628.      •  ^ 
Ont. — Thomson  v.  Sttkeman,  2>  Of- 
U  146,  4  OntWN  1646. 

[a]  The  same  rule  appUss  met 
an  account  Is  claimed  to  have  btt' 
stated  by  acquiescence  In  an  accouoi 
rendered.    See  Infra  I  288. 

a.  Langdon  v.  Roane,  6  Ala  Bi^ 
41  AmD  60;  Marmon  v.  Waller,  » 
Mo.  A.  610;  Toung  v.  Hill.  07  N  ^ 
188,  28  AmR  99;  Doubleday  v.  Sho- 


nuOter,  60^Misj: 
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lav."*  Where,  hawevtae,  a  BtatoneiLt  of  aeeoant  a 
presented  to  one  who  apin»>Te8  it  subject  to  future 
examination  and  eorrection,  it  becomes  the  duty 
of  the  latter  to  examine  the  statement  and 
give  notiee  of  errors  within  a  reasonable  time,  and 
a  failure  to  do  bo  Till  be  deemed  a  ratification  of 
the  prior  approval,  and  the  account  stated  <»nnot 
be  impeached  except  for  firand  or  mistake." 

[i  259]  4.  Scope  and  FtnaUtr  of  AdjngbiMnt— 
a.  General  Bule.  To  constitute  an  aecoimt  stated 
each  party  must  Understand  the  transaction  as  a 


final  adjusbnent  of  the  respeetive  demands  between 
them  takm  into  consideration  in  the  aceountii^.'' 
Hence  the  binding  foree  of  an  account  stated  will 
not  be  given  to  the  mere  furnishing  of  an  aceonnt 
or  other  transaction  which  was  not  with  a  view  to 
asserting  a  claim,,  establishing  a  balance  due,  or 
finally  adjnstii^  thb  matters  of  aoeount  between  the 
parties.*' 

[4  260]  b.Tartial  AdJiifftm^t"  It  is  not  neces. 
aary,  however,  tiiat  the  adjustment  should  cover  all 
dealings  between  the  parties.^    Thus  an  account 


kfcK&r  V.  Overton,  <5  Tta.  82.  And 
see  Hale  v.  Churdb.  11  NTSt  8<4. 

[ft]  Xlrnit  an  IndonemenC  on  an 
ftCGOunt,  *nikls  aettlement  la  correct 
Mcordlnff  to  our  nnOentaiidlna  at 
this  time,  but  should  anytlUnK  ocoor 
we  are  amicably  to  settle  iv*  does 
not  render  it  any  the  le«s  an  account 
stated.  Harmon  v.  Waller,  53  Mo.  A. 
SIO. 

10;  Lanrdon  v.  Roane,  6  Ala.  G18, 
41  Aml>  60;  Wonderly  v.  Christian, 
91  Mo.  A.  1&8:  Young  v.  Hill,  67  N.  Y. 
162.  2S  AmR  99;  Doubleday  v.  Shu- 
maker,  60  Misc.  227,  113  NYS  83; 
Johnson  v.  Curtis,  8  Bro.  Ch.  266,  29 
Iteprlnt  628.  And  see  Hale  v.  Church, 
11  NYSt  864.  ■ 

II.  Weed  ▼.  Dyer,  5S  Ark.  16B,  13 
aw  592. 

la.  Ala. — ^Lioventhal  v.  Morris,  103 
Ala.  332,  IK  8  672;  Rice  v.  Schloas,  90 
Ala.  416,  7  B  802;  Ware  v.  Manning, 
86  Ala.  228,  5  8  682;  Nooe  V.  Gamer, 
70  Ala.  443. 

Ark. — Charlesworth  v.  Whitlow,  74 
Ark.  277,  85  SW  423;  Qlasscock  v. 
RoBensrant.  56  Ark.  S76,  IS  SW  S79. 

Cal. — ^Beltalre  v.  Rosenberg,  129 
Cat.  164,  61  P  916;  Coffee  v.  Williams. 
103  Cel.  650,  37  P  604;  Cutwaters  v. 
Brownlee,  (A.)  18S  P  300;  Tatsuno  v. 
Pedersen.  21  Cal.  A.  686,  132  P  608. 

Colo.— St.  Louis  Lager  Beer  Bot- 
tlinK  Co.  V.  Colorado  Nat  Bank.  8 
Colo.  70,  6  P  800. 

Conn. — Chatham  v.  Nlles,  86  Conn. 
403;  Beach  v.  Hotchkiss,  2  Conn.  697. 

Del. — Shea  t.  Kerr,  17  DeL  198.  40 
A  241. 

III.  — ^Atlaa  R.  SupplY  Co.  t.  Forster, 
123  m.  A.  568;  KlnK  V.  Uachesney, 
88  ni.  A.  S41:  PeterBcm  V.  Wachowskl, 
8<  111.  A.  661. 

Ind. — Boudov  V.  Oarrett,  39  Ind. 

izs. 

Kan. — ^Harrison  v.  Henderson,  C7 
Ran.  202,  72  P  878;  Treadway  v.  Ry^Il, 
Z  Kan.  487.  . 

La. — Cannon  Vaughn  Lumber 
Co..  62  La.  Ann.  767,  27  B  276. 

He. — Holmes  t.  Morse,  60  Me.  102. 
Mich. — Love  V.  Ramsey,  139  Mich. 
47.  51,  102  NW  279  tclt  CycJ;  Wheel- 
er V.  Baker,  132  Mich.  507,  9S  NW 
1069;  McColl  v.  Jackson  Iron  Co.,  98 
Mich.  483,  57  NW  678;  Davis  v. 
Walker,  18  Mich.  25. 

Miss.— McCall  v.  Nave,  52  Hiss. 
494:  Reinfaardt  v.  Hlnes.  61  Miss.  344; 
Stebblns      NUes.  26  Miss.'  267. 

Mo. — Cape  Olrardeau,  etc.,  R.  Co. 


T.  KImmeL.  68  Mo.  83. 
Nebr. — Haish  v. 


290,  98  NW  818. 

N.  J. — Knorr  T. 
A  53. 


Dillon, 
Uoyd. 


71  Nebr. 
(Ch.)  47 


N.  Y. — Schulthels  v.  Caughey,  146 
App.  Dlv.  102,  180  NYS  373;  Hall  v. 
New  Tork  Brick,  etc.,  Co.,  95  App. 
Div.  371,  88  NYS  682;  Hughes  v. 
Smither.  28  App.  DIv.  690,  49  NYS 
115  [alt  1«3  N.  Y.  B53.  57  NB  1112]; 
Tlnney  v.  Plerrepont,  18  App.  Dlv. 
437.  4S  NY'S  977;  Plckard  v.  Slmsoh, 
fi3  Hun  031.  6  NYS  93;  Brown  v. 
Brown,  52  Hun  632,  6  NYS  893;  Sur- 
dam  V.  Fuller,  31  Hun  BOO;  Harvey  v. 
West-81d«  El.  R.  Co,,' 13  Hun  392; 
Schettler  v.  Smith,  34  N.  Y.  Super.  17. 

y.  C. — ^Bhyne  v.  Love,  98  N.  C.  486, 
4  SEI  686  ;  Lynch  v.  Bitting,  59  N.  C. 

Pb. — Pelrce  v.  Peirce.  199  Pa.  4,  48 
A  689:  McQlnn  v.  Benner,  180  Pa. 
J96.  36  A  926:  Tully  v,  Felton,  177 
Pa.  144,  86  A  286;  Rehlll  v.  McTasue, 


114  Pa.  82,  7  A  224.  60  AmR  841; 
Mlddletown  TP.  v.  Miles,  61  Pa.  290; 
Andrews  t.  AUen,  9  8e».  A  R.  241; 
Brandon  v.  Brandon.  8  Fa.  Co.  46. 

8.  C— aChmldt  T.  LebbT,  82  8.  C 
B!<1.  229:  Biirdm  t.  McBlmoyle.  8  S. 
C.  Ba  876. 

Tena.^ — ^Bnasejr  v,  Qant.  10  Humphr. 
238> 

Tex. — Bender  T.  Peyton,  4'Tcz.  Civ. 
A.  67,  23  SW  222. 

Wash. — Shaw  v.  Lob^  68  Wash. 
219,  108  P  460,  89  LRaI^S  838  and 
note. 

Wis. — Milwaukee  County  v.  Hack- 
ett.  21  Wis.  620. 

Eng. — Mlddleditch  v.  Kills,  2  £:xch. 
823;  Croft  v.  Graham,  6  Qlffard  1,  66 
Reprint  897;  Travis  v.  Milne.  9  Hare 
14^  41  BngCh  141,  68  Reprint  449. 

Ont. — Bloomley  v.  Grlnton,  1  U.  C. 
C.  P.  309;  Zimmerman  T.  woodrutf, 
17  U.  C.  Q.  R  684. 

13.  U.  S.— Jackson  T.  White,  194 
Fed.  677.  116  CCA  71  fden  reh  188 
Fed.  775.  110  CCA  4811. 

Ark. — Olosscock  v.  Rosengrant,  66 
Ark.  376.  18  SW  379;  St.  Louis,  etc., 
R.  Co.  V.  Camden  Bank.  47  Ark.  541, 
1  SW  704. 

Cal. — Coffee  V.  Williams,  lOS  Cal. 
560,  37  P  504. 

Oa.— Prentice  v.  Elliott,  73  Ga.  164. 

Kan. — Harrison   v.   Henderson,  67 
Kan.  202,  206,  72  P  876_Iclt  Cycl. 
.  Ky.— McCarthy  v.  Wood.  IJ  SW 
792,  12  KyL  84. 

La. — Cannon  v.  Taughn  Lumber 
Co.,  62         Ann.  767,  27  S  276. 

Mich. — Raymond  v.  Leavltt,  46 
Mich.  447.  9  NW  526,  41  AmR  170. 

Mo.— Wltte  V.  Storm.  286  Mo.  470, 
139  SW  384;  Flsse  v.  Blanke,  127  Mo. 
A.  422,  106  SW  689;  Missouri  Pac 
R.  Co.  T.  B.  F.  Coombs,  etc.,  Com- 
mltislon  Co.,  71  Mo.  A  299. 

Nebr.— Halsh  v.  Dillon,  71  Nebr. 
290.  98  NW  818. 

N.  T.— Davis  V.  Kling,  77  Hun  S9B, 
28  NTS  1028:  Doubleday  v.  Shumaker, 
60  Misc.  22T,  lis  VY8  82;  Vetl^  v. 
Kane.  16  NYS  666. 

R.  I. — Allen  v.  Woonsocket  Co.,  It 
R.  I.  288. 

S.  C. — Burden  v.  McElmoyle,  8  S. 
C.  Eg.  375. 

ta]  Aooovnt  furnished  on  rsQaeat; 
Intention  to  asaert  claim. — Where  an 
officer  of  a  corporation,  at  the  request 
of  a  party  who  had  dealings  with 
the  company,  furnished  hfm  a  copy 
of  his  account  on  the  books  of  the 
corporation,  but  had  no  Intention  of 
binding  the  company,  or  asserting  the 
claim,  or  establishing  a  balnnce  due, 
the  copy  of  accounts  furnished  was 
not  an  account  stated.  Harvey  v. 
West-Side  El.  R.  Co..  18  Hun  (N. 
Y.)  892.  So  the  effect  of  an  account 
stated  will  not  be  given  to  an  ac- 
count rendered  on  demand  and  after 
repeated  refusals,  to  account  for  and 
pay  over  moneys.  Harrison  v.  Hen- 
derson, 67  Kan.  202,  72  P  878. 

[b]  Aoeount  of  sale  luUter  mort- 
gage.— ^Where  there  was  a  sale  under 
a  mortgage  with  power  of  sale,  and 
the  account  of  sale  showed  a  certain 
deficiency  which  defendant  admitted 
to  be  correct,  it  was-held  not  to  con- 
stitute an  account  stated.  Rolfe.  R. 
said:  "It  la  a  perversion  of,  language 
to  speak  of  this  as  an  account  stated: 
It  is  merely  a  process  adopted  for  the 
purpose  of  ascertaining  bow  much  of 
the  original  debt  has  been  discharged: 
and  all  which  Is  really  done  la  to 


make  out  to  what  extent  the  defend- 
ant remains  liable  upon  the  deed. 
This  does  not  entitle  the  plaintiff  to 

?roceed  as  on  a  new  liability  arlslns 
rem  an  aoeount  stated."  Mlddledlt^m 
V.  Bills,  2  Bzch.  628,  628. 

Cc]  Anonat  d«a  anasoMtslaalils. 
—where  the  amount  that  might  be 
due  under  a  contract  is  unaacertaln- 
able  at  the  time  an  account  Is  ren- 
dered, rendition  of  the  aooonnt  and 
assent  thereto  do  not  constitute  an 
account  stated.  Peterson  v.  Wachow- 
skl, 86  ni.  A  661;  CinclonaU  v. 
Cincinnati  St.  R.  Co.,  9  OhSACP  236, 
6  OhNP  140.  Ignorance  of  condition' 
of  accounts  as  precluding  account 
stated  see  infra  |  264. 

[d]  Hamozanda  of  oredlts^Whera 
a  party  never  furnished  an  ItemlieA 
account  of  all  the  debits  and  credit* 
which  could  become  an  account 
stated  as  to  the  whole  Indebtedness^ 
and  credits,  but  furnished  the  ad- 
verse party  memoranda  of  the  credits 
from  time  to  time  as  they  were  ap- 
plied, there  was  no  account  stated, 
and  the  adverse  party  could  claim 
additional  credits.  Fee-Crayton  Hard- 
wood Lumber  Co.  v.  Hogan.  102  Ark. 
103,  143  SW  685. 

[e]  jcoatuy  ststnneats  betWMtt 
a  hank  and  a  depositor,  Intended 
merely  to  show  how  the  accounts 
stood  between  the  na'rtles,  are  not 
accounts  stated.  Pickett  v.  Mer- 
chants' Nat.  Bank,  32  Ark.  846.  Pass 
book  as  account  stated  see  Infra 
I  283. 

Jf]  PartnenAlp  atatsmants^A 
ance  sheet  drawn  up  merely  to 
show  the  general  condition  of  the 
affairs  of  a  partnership,  and  not  to 
show  the  state  of  accounts  between 
the  partnership  and  a  member  of  the 
firm,  is  not  an  account  stated  between 
such  partner  and  the  firm.  Wood  v. 
Gault,  2  Md.  Ch.  438;  Bambrick  v. 
Simms,  102  Ho.  158.  14  SW  985; 
Hughes  V.  Smlther.  28  App.  DlT.  690, 
49^YS  116;  Burden  V.  MeElmoyl^ 
8  a  C.  Eq.  875.  So  a  statement  fur- 
nished by  surviving  partners  to  the 
administrator  of  a  deceased  partner 
,l8  not  bindlnr  on  them  as  to  the 
amount  due  from  the  firm  to  de- 
ceased, where  It  was  furnished  mere- 
ly to  show  the  amount  of -capital  each 
had  paid  Into  the  firm.  McCarthy  v. 
Wood.  13  SW  792,  12  KyL  84.  Account 
stated  by  or  against  partners  gener- 
ally see  infra  II  298,  825,  826. 

Veoessl^  and  eff eot  of  readttloa  of 
aooonnt  as  bearing  on  assent  to  cor- 
rectness and  admission  of  liability 
see  infra  it  263,  278. 

14.  yreeumption  as  to  seops  and 
flaaU^  see  inftu  9  828. 

18.  TT.  8.— Perkins  v.  Hart.  11 
Wheat.  237,  6  L.  ed.  463. 

Ala. — ^Ware  v.  Manning.  86  Ala. 
238,  5  S  682. 

Dak. — ^Waldron  v.  Evans,  1  Dak.  11, 
4«  NW  607. 

Mich. — Graham  v.  Chubb,  39  Mich. 
417. 

Nebr. — Clarke  v.  Kelsey,  41  Nebr. 

766,  60  NW  138. 

.   N.  H.— Flier  v.  Peebles,  8  N.  H.  228. 

N.  M.— Newhall  v.  Field,  13  N.  M. 
82,  79  P  711.  12  AnnCas  979. 

N.  Y.— Pierce  v.  Delamater,"  1  How. 
A.  Cas.  1,  8  HowPr  162. 

Or. — Crawford  v.  Hutchinson,  38 
Or.  578,  65  P  84;  Normandln  v.  Grat- 
ton.  12  Or.  806,  8  P 


Digitized 


by  Google 


684  [IC.J.] 


ACCOUNTS  AND  ACCOVNTlNQ  [§§  260-262 


rendered  by  one  party  to  the  other  may  become  a 
Btated  account  by  the  admission  of  the  latter  that 
it  is  correct,  although  he  may  have  an  independent 
set-off  or  counterclaim  which  is  not  taken  into  con- 
sideration.^" The  authorities  are  not  in  accord  as 
to  the  extent  to  which  the  rule  t^at  the  adjustment 
need  not  cover  all  the  dealings  between  the  parties 
should  be  applied.  By  what  seems  to  be  the  better 
opinion,  the  rule  is  confined  to  cases  Hvherein  the 
omitted  matters  are'distinct  from  and  independent  ^ 
of  the  subject  matter  of  the  account,  and  are  not 
an  integral  part  thereof.^'  If  an  account  is  an  en- 
tirety, it  must  be  adjusted  as  a  whole,  and  the 
balance  be  ascertained.  '  The  admission  of  the  cor- 
rectness of  one  side  only  of  the  -  account  is  not 
Bufiieient."  The  parties  cannot  state  an  account 
by  agreeing  to  part  of  the  items,  and  leaving  the 
others  open  for  future  adjustment  or  litig^tion.^ 
A  partial  adjustment  is  of  no  effect  to  any  extent 
as  an  account  stated.'^  Even  in  jurisdictions  where 
the  contrary  rule  prevails,  the  recovery  in  such 
.  cases  should  be  confined  to  the  items  admitted  to 
be  due.** 

Items  omitted  by  mistake.  A  transaction  other- 
wise eoDstituting  an  aceonnt  stated  is  none  the  less 
so  because  of  the  omission  by  mistake  of  an  item 
of  credit,  snch  item  having  been  subsequently  de- 
ducted." 

[%  261]   c.  Objection  to  One  Item  Only.  As  the 

notes  disclose,  however,  there  are  cases  in  direct 
eonfiict  with  the  foregoing  statements ;  and  f urther- 
^  more  there  is  a  line  of  authorities  which,  frequently 
witfaoat  directly  referring  to  the  rnle  in  qoestion, 


lay  down  a  rule  in  conflict  with  it,  viz.,  that  vhere 
an  account  is  rendered,  and  only  one  item  thereof 
is  objected  to  at  the  time,  this  is  an  admission  of 
the  correctness  of  the  other  items  to  which  no  ob- 
jections are  made,^*  and  to  that  extent  the  account 
becomes  stated.'^   According  to  some  cases,  however, 
this  rule,  as  tbus  laid  down,  is  too  broad.    The  fact 
that  the  person  sought  to  be  charged  objects  to  only 
one  item  of  the  account  does  not  of  itself  create  a 
stated  account  as  to  the  other  items;  there, must  in 
addition  be  a  correction  of  the  account  in  accordance 
^■ith  the  objection;  the  person  claiming  under  the 
account  must  withdraw  the  disputed  item."    If  he 
does  this,  obviously  the  parties  reach  an  agreement 
and  strike  a  balance  which  the  debtor  admits,  and  the 
account  of  ^course  becomes  stated  as  to  that  balance." 
In  this  latter  view,  the  conflict  between  these  two 
rules  is  therefore  apparent  rather  than  real.  How- 
ever this  may  be,  the  rule  that  a  debtor,  by  object- 
ing to  one  item  of  the  account,  admits  the  others  does 
not  apply  to  a  case  where  the  debtor,  without  object- 
ing to  the  items  of  debit,  claims  a  credit  not  shown  by 
the  account.^   And  such  an  admission  must  be  cer- 
tain; and  accordingly  where,  upon  the  presentation 
of  an  account,  defendant  admits  in  general  terms 
that  the  account  is  correct  in  part,  this  cannot  avail 
plaintiff,  because  of  its  uncertainty ;  under  such  cir- 
cumstances defendant's  silence  cannot  raise  a  pre? 
sumption  as  to  the  correctness  of  the  entire  account 
in  an  action  on  the  account.^ 

262]  6.  Assent  to  Oonectness  of  Account  and 
Admission  of  Uability— a.  Neoeesity  for  Aaaont— 
(1)  Meeting  of  Hinds  in  Oeneral.   In  stating  an 


EInK. — Hickson  v.  Aylward,  3  Mol- 
loy  IS. 

[a]  MontlilT'  Moovnta.^ — ^An  ac- 
count stated  for  the  transactions  of 
one  month  is  not  affected  by  the  fact 
that  the  transactions  for  a  subse- 
quent month  are  not  brougbt  Into  it. 
Harrison  v.  Blrrell,  68  Or.  410,  116 
P  m. 

IS.  Ala. — Ware  v.  Manning,  86 
Ala.  238,  6  8  682. 

N.  H.— Filer  v.  Peebles,  8  N.  H. 
286. 

N.  J. — ^Welgel  V.  Hartman  Steel  Co.. 
61  N.  J.  L.  446,  20  A  6?  (semble). 

N.  T. — ^Woodriff  v.  Hunter,  65  App. 
DIv.  404,  72  NTS  210;  Pierce  v.  Dela- 
mater,  1  How.  A.  Cas.  1,  3  HowPr  162. 

Or. — Crawford  v.  Hutchinson,  38 
Or.  578,  66  P  84; 

Sng. — Stuart  v.  Rowland,  1  Show. 
K-  B.  216.  89  Reprint  64S. 

[a]  Admitted  oomfmlatin  n— If  the 
account  of  plaintiff  only  be  stated, 
Bbowing  the  amount  due,  an  ac- 
knowledgment or  admission  thereof 
is  sufficient  to  constitute  It  as  stated, 
although  defendant  may  have  coun- 
terclaims which  are  admitted.  Har- 
rison V.  Birrell.  58  Or.  410,  IIB  P  141. 

n>l  Disputed  oonntevolalK. — ^An 
admitted  account  becomes  an  account 
stated,  although  a  counterclaim  is 
presented  which  Is  not  recognized. 
Begelhe,  etc..  Mfir.  Co.  v.  Vlncfent,  135 
Wis.  237,  115  NW  806. 

17.  welgel  V.  Hartman  Steel  Co., 
61  N.  J.  L.  446,  20  A  67.  Contra 
Graham  v.  Chubb,  39  Mich.  417, 

IB.    See  cases  infra  this  note. 

[a]  A  partla]  atatmnsnt  of  the 
accounts  by  the  parties,  without  ar- 
riving at  any  balance,  is  not  binding 
upon  them  as  an  account  stated. 
Bouslog  V,  Garrett,  39  Ind.  338;  Pick- 
ard  V.  Simson,  2  Silv.  Sup.  468,  6 
NTS  93  [ail  127  N  T.  681,  28  NB  147]. 

[b]  Aooonnt  mm  a  whole  la  Ola- 
patei-— It  ts  not  enough  to  constitute 
an  account  stated  that  It  contains 
some  items  conceded  to  be  correct, 
when  at  the  same  time  the  accoimt 
as  a  whole  is  in  dispute.  King  v. 
Hacheaney.  88  IlL  A.  S41.  _ 

[c]  1  vsffottatiaBa  MAm  off^(l) 


Where  the  parties  attempt  to  settle 
their  accounts,  and  agree  up  to  a 
certain  point,  and  then,  belfig  unable 
to  arrive  at  an  agreement  with  re-' 
gard  to  other  items,  give  up  further 
efforts  to  arrive  at  a  settlement,  the 

eartial  statement  of  accounts  Is  not 
Indlng  as  an  account  stated.  Bous- 
log V.  Garrett,  39  Ind.  338.  <2)  So 
where  parties  meet  to  adjust  their 
mutual  accounts  In  a  settlement  that 
shall  cover  all  claims,  and  one  of 
them  withdraws  while  some  accounts 
remain  unsettled,  and  refuses  to  go 
farther,  the  whole  settlement  Is  de- 
feated, and  an  action  on  the  common 
counts  will  not  lie  to  recover  upon 
such  items  as  had  been  agreed  to. 
Tioga  Mfg.  Co.  V.  Stimson,  48  Mich. 
213,  12  NW  173. 

Striking  halaaoe  see  Infra  I  268. 
IS.  Plckard  v.  Simson,  %  Silv.  Sup. 
468,  6  NTS  93  [aft  127  N.  Y.  681,  28 
NB  1471;  Vernon  t.  English,  124 
NTS  «7S:  Harley  T.  Ooodfellow,  12 
N.  R  235.  ^ 

Ml  Welgel  T.  Hartman  Steel  Co., 
61  N.  J.  L.  44«,  20  A  «7  [cit  Chlsman 
T.  Count.  2  M.  ft  O.  207.  40  BCI.  61K. 
138  Reprint  768];  Crawford  v.  Hutch- 
inson, 38  Or.  578,  66  P  84.  And  see  New 
York  Pire  Tlnderwrlters  v.  Boughan, 
97  NTS  402  (holding  that  the  test  oi 
an  account'  stated  is  that  the  minds 
of  the  parties  met  as  to  the  amount 
due,  and  hence,  where  defendants 
never  agreed  to  the  account  as  pre- 
sented, out  approved  the  bills  at  a 
smaller  sum,  to  which  plaintiff  did 
not  assent,  there  was  no  account 
stated).  Contra  Tuggle  v.  Minor,  76 
Cal.  96,  18  P  131:  Ingle  v.  Angell.  Ill 
Minn.  63,  126  NW  400,  137  AmSR  583. 
SI.  See  cases  supra  note  17  et  seq. 
23.  Tuggle  V.  Minor,  76  Cal.  96, 
18  P  131. 

aa.  Plckham  v.  Illinois,  etc..  R. 
Co.,  153  111.  A.  281;  McKay  v.  Over- 
ton, 65  Tex.  82. 

34.  U.  S. — ^Wiggins  V.  Burkham,  10 
Wall.  12»,  19  L.  ed.  884. 

Ala. — Joseph  v.  Southwark  Pdy., 
eta,  Co.,  9>  Ala.  47,  10  S  327;  Ware 
▼.  Manning,  86  Ala.  238.  6  8  882; 
Bums  V.  Campbell,  71  Ala.  271, 


Cal. — Terry  v.  Sickles,  13  Cal.  427 
(semble). 

III.— Neagle  v.  Herbert,  73  111.  A.  17. 

Mo. — Vogel  V.  Kennedy,  127  Mo.  A. 
228.  232,  104  SW  1161  [cit  Cycl; 
Mulford  T.  Csesar,  53  Mo.  A.  263 
(semble). 

Eng. — Chlsman  t.  .Count.  2  M.  &  G. 
307,  40  ECL  616,  l83  Reprint  763: 
^nindy  v.  Townsend.  36  Wkly.  Rep. 

See  Field  v.  Reid.  21  Ga.  814. 

S6,  Wiggins  V.  Burkham.  10  Wall. 
(U.  S.)  129,  19  L.  ed.  884;  Ware  v. 
Manning,  86  Ala,  238,  6  8-  682;  Vogel 
V.  Kennedy.  12?  Mo.  A.  228,  232.  104 
SW  1151  [cit  Cyc];  Mulford  v.  C«Bar. 
53  Mo.  A.  263  (semble);  Chlaman  v. 
Count,  2  M.  &  Q.  307.  40  HCIj  615. 
133  Reprint  763:  Orundy  t.  Town- 
send,  86  Wkly.  Rep.  521. 

ae.  Milwaukee  County  v.  Hackett. 
21  Wis.  613.  And  Me  oaaea  Infra 
note  27. 

37.  Congress  Constr.  Co.  v.  Inte- 
rior BIdg.  Co.,  8<  HI.  A.  199:  Neacl* 
V.  Herbert.  78  HI.  A.  17;  Ollctirlat  v. 
Brooklyn  Grocers'  Mfg.  Assoc,  66 
Barb.  (N.  T.>'890  [a«  62  K.  T.  4953: 
Sergeant  v.  Ewing^  36  Pa.  166.  And 
see  Bee  v.  Tiemey,  68  III.  A.  552; 
Vogel  V.  Kennedy,  127  Mo.  A.  228»  104 
SW  1151  [dt  Cfyc]  <where  the 
puted  item  was  withdrawn  at  the 
trial). 

38.  Ford  v.  Reid,  SS  N.  B.  589.  And 
see  infra  I  262.  But  see  Craighead 
V.  State  Bank.  Meigs  (Tenn.)  199 
(holding  that  claiming  a  credit  as  to 
one  item  of  an  account  and  remaining 
silent  as  to  the  rest  is  strons  cir- 
cumstantial proot  of  the  correctnesa 
of  the  rest). 

[a]  Writing  on  Mil  vmu  to  lie 
dednettd. — ^Where  an  account  show- 
ing a  balance  In  favor  of  plaintiff 
was  presented  by  him  to  defendant, 
and  defendant  wrote  thereon  the  sura 
to  be  deducted  from  the  balance,  this 
was  held  to  be  no  admission  of  the 
correctness  of  the  account  without 
the  deduction.  Spurr  v.  Allison,  s  K. 
A  464. 

at.   Watson  jvvByars,  CJUa.  »93. 
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aecoant,  as  in  making  any  other  agreement,  the 
minds  of  the  parties  must  meet.*" 

OlOMd  Mconnt.  An  aeoonnt  closed  does  not  be- 
come necessarily*  a  stated  aeeonnt."  Thus  fui  open 
running  aeeount  between  merchants  becomes  closed 
by  the  death  of  one  of  the  parties,  but  does  not 
thereby  become  a  stated  account.*' 

263]  (2)  Striking  Balance  and  Admission  of 
Correctness.''  To  constitute  an  account  stated,  the 
correctness  of  the  balance  must  receive  the  a^ent, 

30l  U.  S.— Nutt  T.  U.  a,  125  U.  S. 
€53.  8  set  997.  II  U  ed.  921;  Colombia 
River   Packing  Ca         Tallant.  133 

Fed.  990. 

Ind. — BooBlOff  V.  Garrett,  39  Ino, 
338. 

Kan. — Harrlaon  v.  Hendereon,  67 
KUL  202,  72  P  878. 

Me. — Mcl^ellan  v.  Crofton,  6  Me.  307. 

Mich. —  Love  V.  Ramsey,  139  Mich. 
47.  102  NW  279;  Kuaterer  Brewing 
Co.  V.  Prlar.  99  Mich.  190,  58  NW 
52;  Fellows  V.  Thrall,  86  Mich.  161, 
45  NW  506;  Raymond  v.  Leavltt,  46 
Mich.  447.  9  NW  626,  41  AmR  170. 
See  McColI  v.  Jackson  Iron  Co..  98 
Mich.  482.  57  NW  678. 

Mtnii. — ^Western  Newspaper  Union 
T.  Segerstrom  Piano  Hfg.  Co.,  118 
Minn.  220.  138  NW  762. 

Miss^—Stebblns  v.  NUes,  SB  Miss. 
267. 

Mo.— Cape'  OirardeatL  etc.  R.  Co. 
V.  Klmmel,  58  Ho.  83;  Manion  Black- 
eniith,  etc.,  Co.  t.  C&rreraa,  26  Mo. 

A.  229. 

Nebr. — Halsh  v.  DIUon,  Jl  Nebp. 
!»0.  98  NW  818:  CabUl  Swift  Mfg. 
Co.  T.  Morrlssey  Plumbing  Co.,  4 
Nebr.  (UnofC.)  866.  93  NW  204. 

N.  T. — Bamea  Vacuum  Brake  Co. 
V.  Prosser,  167  N.  T.  289.  51  NE  986; 
.Stenton  v.  Jerome,  64  N.  T.  480:  I^ock- 
»ood  V.  Thome,  18  N.  T.  285:  Hall 
V.  New  York  Brick,  etc.,  Co.,  96  App. 
Div.  371,  88  NTS  582;  Coons  v.  San- 
jtutnettl.  90  App,  Div.  615,  86  NTS 
367;  Rand  v.  Whipple,  71  App.  Div. 
«2.  75  NTS  740;  Spellman  v.  Muehl- 
fleld.  48  App.  Div.  265,  62  NTS  746 
Trev  on  other  grounds  166  N.  T. 
245.  59  NE  817];  Vetter  V.  Kane,  48 
Hun  615,  15  NYSt  666;  Volkenlng  v. 
I'eGraaf.  44  N.  T.  Super.  424  tatt  81 
N.  T.   268];  New  Torh  Fire  Underi 


express  or  implied;  of  both  parties.  A  oertain  fixed 
sum  must  be  admitted  by  tbe  one  puty  to  be  dne 
to  the  other,  and  where  there  are  mutual  or  cross 
demands,  the  parties  must  come  to  an  agreement 
as  to  Uie  allowance  or  disallowanee  of  the  items  com- 
posix^  the  account;  there  must  be  an  adjustment, 
a  balance  struck,  and  an  assent  to  the  correctness 
of  the  balance.'*  For  this  purpoise,  it  is  said,  there 
must  be  an  examination  by  the  parties  of  the  ac- 
counts between  them  ;*°  but  an  actual  examination  is 


writers  v.  Boughan,  97  NTS  402; 
Murphy  v.  Rosa,  7  NTSt  182,  26 
NYWklyDlg  124  lafl  118  N.  T.  676,  23 
XE  •  11461;  Smith  v.  Harris,  26 
NTWklyDig  328. 

Or. — Foste  v.  Standard  L.,  etc.,  Ins. 
Co..  34  Or.  125,  54  P  811;  Truman  v. 
Owens,  17  Or.  628.  21  P  666. 

Pa. — ^Tassey  v.  Churcb,  4  Watta  & 
14X,  39  AmD  66. 

R.  X. — Allen  Woonsocket  Co.,  11 
R.  I  2£8. 

S."l>. — Osborne,  etc,  Co.  v.  String- 
ham.  1  S.  D.  406,  47  NW  408. 

Tenn. — Settle  v.  Settle,  12  Heisk. 
661;  Bussey  v.  Oant.  10  Humphr.  238. 

Va- — Robertson  v.  Wrtght,  17  Oratt. 
I»tt  Va.)  534. 

Ene. — ^Kennedy  v.  Withers,  3  B.  & 
Ad.  7*7,  23  ECL  182,  110  Reprint  281; 
Whitehead  v.  Howard,  2  B.  &  B.  372, 
5  ECL  187,  129  Reprint  1010;  Teal  v. 
Auty.  3  B.  &  B.  99,  6.  ECl,  64,  129 
Reprint  896;  Tucker  v.  Barrow,  7  B. 
A  C.  623,  U  ECL  281.  108  Reprint 
s--.-;  Porter  v.  Cooper.  1  C  M.  &  R. 
:-T:  Knowles  v.  Michel,  13  East  249. 
l>'4  Reprint  366;  PeacQCk  v.  Harris, 
East  104,  103  Reprint  716;  Barker 
1.  Burt.  6  Jur.  786. 

N.  S. — Idirder  v,  Farquahar,  20 
X.  S.  464. 

[a]  Tlie  aoosptesce  of  money  vn- 
4cr  »  eontiMit  of  •uploynmit  does 
T:ot  constitute  an  account  stated, 
precludlnfT  the  employee  from  claim- 
tT,g  a  further  amount,  where  the 
Etoaey  was  neither  paid  nor  accepted 
a*  an  account  stated.  Scase  ▼.  Oil- 
Ifilte-Hersog  Mfg.  Cc  B6  Minn.  349, 
j7  NW  58. 

[b]  Ssssnt  of  Igbm  debtor  alone  Is, 
'*  seems,  sufUcient.  Lielser  v.  McDow- 
%.\.  6S  App.  Div.  444,  74  NTS  1021. 


.  Ic]  TalUlty  of  olijeoilen  imma* 
trlrt,  Where  one  to  whom  a  state- 
ment of  account  is  presented  dls- 

f utes  Its  correctness  or  denies  hls- 
lablllty  for  any  reason,  whether 
valid  or  not,  it  will  not  support  an 
action  as  an  account  stated.  Colum- 
bia River  Packing  Co.  v.  Tallant,  132 
Fed.  271  [den  reh  133  Fed.  9901. 

31.  Bass  v.  Bass,  8  Pick.  (Mass.) 
187.  And  see  Volkening  v.  De  ^raai, 
81  N.  Y.  268. 

[a]  Aa  "aooonnt  elosed'*  is  an  ac- 
count to  which  no  further  additions 
can  be  made  on  either  side,  but  which 
still  remains  open  for  adjustment 
and  set-otZ,  which  distinguishes  It 
from  an  "acconnt  stated."^  Bass  v. 
Bass,  8  Pick.  (Mass.)  187,  19S:  Volk- 
ening V.  De  araaf.  81  H.  T.  268.  270. 
And  see  Mandevllle  v.  Wilson,  B 
Cranch  (U.  3.)  15,  3  L.  ed.  23. 

[b]  Wlien  an  aooonat  Is  elosed  by 
reasoa  of  Um  oMnatlon  of  dealings 
between  parties,  it  Is  not  thereby 
made  a  stated  account.  Mandevllle 
V.  Wilson.  6  Cranch  (U,  S.)  15,  3  L. 
ed.  23;  White  v.  Campbell,  26  Mich. 
463;  Sevan  v.  Cullen,  7  Pa.  281;  Whit- 
tlesey V.  Spoflord.  47  Tex.  13. 

32.  Bass  V.  Baas,  8  Pick.  (Mass.) 
187;  White  V.  Campbell,  25  Mich.  463. 

83.  Bffeot  of  promise  to  pay  dis- 
puted aeoonat  see  infra  9  266  note 
49  [a]. 

34.  u.  S. — Taber  Lumber  Co.  v. 
O'Neal,  160  Fed.  696,  87  CCA  498. 

Ala.— Loventhal  v.  Morris,  108  Ala. 
332,  16  S  672;  Ware  v.  Manning,  86 
Ala.  238.  6  8  682;  Ryan  v.  Gross,  48 
Ala.  370;  Watson  T.  Byers,  6  Ala. 
393. 

Ark.— Kahn  v.  Metz,  88  Ark.  363, 
114  SW  911;  Charlesworth  v.  Whit- 
low, 74  Ark.  277,  86  SW  423;  Qlass- 
cock  V.  Rosen^nt,  66  Arte  S76,  18 

SW  37  9< 

Cal— Balrd  v.  Crank,  »S  Cal.  (A.) 
293,  33  P  63;  Cutwaters  t.  Brownlee, 

135  P  300.  _, 

Colo. — Rosenbaum  v.  McEWen,  (A.) 

131  P  780. 
Conn.— Lacarino    v.    PaUottl,  49 

Conn.  36. 

Del.— Shea      Kerr,  1?  DeL  198,  40 

A  241. 

Ga. — Prentice  v.  Elliott.  72  da.  164. 

HawalL~Macbrlane  v.  Sumner.  1 
Hawaii  364. 

Ida. — Gunn  Perseverance  Mln., 
etc.,  Co.,  23  Ida.  418,  130  P  458. 

in.— Hughes  V.  Banell,  167  111.  A. 
100;  Atlas  R.  Supply  Co.  V.  Forster, 
123  111.  A.  558;  Peterson  Wachow- 
skl,  86  III.  A.  661. 

Ind. — Bouslog  V.  Garrett,  89  Ind.  838. 

Kan. — Clark  v.  Marbourg,  33  Kan. 
471.  6  P  548;  Treadway  v.  Ryan,  8 
Kan.  437. 

La. — Blano  V.  Ftfrgay,  6  La.  Ann. 
696. 

Mlch,~Wheeler  v.  Baker,  132  Mich. 
507.  93  NW  1069;  McCoU  v.  Jackson 
Iron  Co.,  98  Mich.  482,  67  NW  578; 
Tioga  Mfg.  Co.  V.  Stimson.  48  Mich. 
213,  12  NW  173;  Stevens  v.  Toiler.  4 
Mich.  387.  ^ 

Miss. — McCall  V.  Nave,  62  Miss. 
494;  Reinhardt  v.  Hines,  51  Miss.  344; 
Miller  V.  Northern  Bank,  28  Miss.  81; 
StelDblRS  V.  Nlles,  25  Mtss.  267. 

Mo. — Cape  Girardeau.  et&,  R.  Co. 
T.  Klmmel,  68  Mo.  83;  Missouri  Pac. 
R.  Co.  V.  B.  F.  Coomra,  etc.  Commn. 
Co.,  71  Mo.  A.  299. 

Nebr.— Cahill,  etc,  Mfg.  Co.  v. 
Morrlssey  Plumbing  Co.,  3  Nebr. 
(UnoO.)  865,  93  NW  204. 


N.  J.— Weigel  V.  Hartraan  Steel  Co., 
61  N.  J.  L.  446.  20  A  67;  Knorr  v. 
Lloyd,  (Ch.)  47  A  63. 

N.  T. — Elames  Vacuum  Brake  Co. 
V.  Prosser,  157  N.  Y.  289,  61  NE  986; 
Stenton  v.  Jerome,  54  N.  T.  480;  Lock- 
wood  V.  Thome,  18  N.  Y.  286;  Wil- 
liams V.  Olenny,  16  N.  Y.  389;  SchuU 
theis  .V.  Caughey,  146  App.  Div.  102, 
130  NYS  873;  Carlisle  v.-  Norrls,  144 
App.  Div.  690.  129  NYS  686;  Hall  v. 
New  York  Brick,  etc,  Co.,  96  App. 
Div.  871,  88  NYS  B82]Band  v.  Whip' 
pl«,  71  App.  Div.  6i.  76  NTS  749; 
Tlnney  v.  Plerrepontl  18  App.  Div. 
627.  46  NYS  977:  Stephens  v.  Ayers, 
67  Hun  61,  10  NTS  l£02:  DoubledaV 
V.  Shumaker,  60  Hisc  227,  113  NYB 
88;  Forbes  t.  WheeUo",  39  Mlsc  6S8, 
80  NTS  878:  Hattdi  V.  Von  Taube,  81 
Misc  80,  62  NTS  1081  Trmv  on  other 

Sounds  81  Mlso.  468,  64  NTS  8931: 
cAveigta  V.  Pelham  Park  R.'  Co.,  120 
NTS  102:  Weidenrelcfa  v.  Borlne  Mfg. 
Co.,  113  NTS  702;  New  York  Bd.  of 
Fire  Underwrltens  v.  Boughan,  97 
NTS  402:  PlckardV,  Simpson.  6  NYS 
93  [air  127  N.  Y,  681,  28  NE  2661; 
Smith  V.  Harris,  26  NYWklyDlg  828: 
Murphy  v.  Ross,  26  NTWklyDfg  124 
[art  118  N.  T.  676,  28  NE  1146]. 

Pa.— Tully  V.  Felton,  177  Pa.  344, 
36  A  286;  Shannon  v.  Starkey,  6  Phlla. 
163. 

R.  I. — Allen  v.  Woonsocket  Co.,  11 
R.  I.  288. 

Tenn. — Bussey  v.  Gant,  10  Humphr. 

va. — Robertson  v.  Wright,  17  Gratt. 
(58  Va.)  534. 

Wash.— Shaw  v.  Lobe,  58  Wash. 
219,  108  P  460,  26  LRANS  333  and 
note. 

W.  Va. — McGraw  v.  Traders"  Nat. 
Bank.  64  W.  Va.  609,  63  SE  398;  San- 
dusky V.  West  B'ork  Oil,  etc.,  Co..  63 
W.  Va.  260,  263,  69  SE  1082  [dt  Cycl. 

Eng.— Lane  v.  Hill,  18  Q.  B.  262. 
88  BCL  262,  118  Reprint  94;  Teal  v. 
Anty,  2  B.  &  B.  99.  6  ECL  64,  129 
Reprint  896;  Hughes  v.  Thorpe,  9 
L.  J.  E:xch.  109;  Bernasconl  v.  An- 
derson, M.  &  M.  183.  22  ECL  502; 
Kirton  V.  Wood.  1  M.  A  Rob.  253. 

N.  B.— Harley  v.  Ooodfellow,  12  N. 
B  335. 

N.  8. — Larder  v.  Farquhar,  20  N. 
S.  454. 

[a]  ZUnstrations. — <1)  Where  one 
employing  a  contractor  to  furnish  la- 
borers exhibited  to  the  contractor  a 
statement  of  account,  hut  notified  him 
that  because  of  nonperformance  of 
the  contract  the  statement  when  com- 
pleted would  show  a  balance  for  the 
employer,  the  statement  showing  a 
balance  doe  the  otmtractor  was  not 
an  account  stated.  Tatsuno  t.  Ped- 
ersen.  21  Cal.  A.  686,  182  P  608.  (2> 
Where  defendant,  having  had  deal- 
ings with  plaintiff.  Inquired  of  plain- 
tiff's clerk  how  the  account  stood, 
and  the  clerk  made  out  the  account 
from  plaintifTs  books  givbig  defend- 
ant credit  at  the  rate  of  three  dollars 
and  fifty  cents  per  one  thousand  for 
lumber  delivered  to  plaintiff,  and  told 
defendant  the  balance  was  ono  hun- 
dred and  ten  dollars  and  five  cents, 
to  which  defendant  answered  that  he 
ought  to  be  allowed  a  higher  price 
for  the  lumber,  but  made  no  other 
remark,  it  was  held  that  this  did  not 
establish  evidence  of  an  account 
stated.  Ford  v.  Reid,  23  N.  B.  689. 

35.  Ark.— Charlesworth  v.  Whit- 
low, 74  Ark.  277,  85  SW  428. 

Colo. — Rosenbaum   yo.HoBweil,i  24 
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■  ;  ^*.»*iUea  of  falhn*  to  jtlva 

,    X^wTT  plaintiff,  at  the  time 
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*  ^■*fi^l"^e  to  ^ve  credit  for 
<    ""^Ctiiwnts  made,  plaintiff  was 

\5tt*l»»»  by  the  settlement.  In 
to  rpcover  money  paid,  but 

*  ""unl.   Selber  v.  Johnson  Mer- 

■  i;^'^vSv!  40  Tex.  Civ.  A.  800.  SO 

^^"^  Mtfelsnor    of  •videaoa. — 

*  «Ulntiff  teatifles  that  he  sent 
*<M«t.'^r  statements  of  the  account, 

■     Jndant  never  denied  or  dls- 
i  tae  bill,  and  frequently  prom- 
Kjoay  It,  and  defendant  in  his 
I  ^-f^does  not  deny  the  account 
■  ^  pay  It,  but  states 
tfl  to  whether  the 
c«  due.  the  «vl- 
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«k  V.  B. — ^Vanuzem  v.  New  York 
ti.  Ins.  Co-  122  Fed.  107  (holdlns  that 
the  rule  that  the  failure  to  object  to 
tho  oorreotneas  of  an  account  ren- 
dered within  a  reasfKiablo  time  ren- 
ders It  an  aeeonnt  stated  applies  only 
to  aooountfl  rendered  by  the  creditor 
to  hia  debtor,  as  to  Uie  eiMrrectneas  of 
which  the  latter  haa  knowledge,  and 
has  no  application  to  statements  of 
account  rendered  by  one  who  Is  bound 
by  contract  to  account  for  sums  col- 
lected In  respect  to  which  he  haa 
knowledKe,  but  the  creditor  has  not. 
and  the  failure  of  the  creditor  to  ob- 
ject because  of  omissions  In  the 
statements  does  not  preclude  him 
from  recovering  the  Items  so 
omitted). 

Ala. — ^Andrew  T.  Hobson.  28  Ala. 
219  (holding  that  where  one  conveys 
his  property  to  a  trustee  In  trust  for 
certain  purposes  designated,  and 
thereafter  to  convey  the  legal  title  to 
the  property  to  the  children  of  the 
grantor,  the  rule  stated  In  the  text 
will  not  apply  where  the  trustee  ren- 
ders an  account  to  the  grantor,  who 
Is  an  illiterate  man,  where  the  account 
casually  falls  Into  the  hands  of  the 
grantor's  son,  who  examines  It  solely 
with  a  view  of  Informing  his  father 
of  Its  cont^ta  and  without  being 
aware  at  the  time  that  hl«  own  In- 
terests fpere  Involved  In  their  ao- 
curacy). 

111.— Fpllansbeo  v.  Parker,  70  ni.  11. 

Iia. — Wienlvetv.  Ferret,  18  La.  Ann. 
356  (holding  that  where  one  who 
could  not  read  permitted  his  employer 
to  Invest  his  wages  for  him,  accounts 
rendered  by  the  employer,  the  con- 
tents of  which  the  employe  oould 
not  know,  would  not  bind  the  latter 
as  an  account  stated).       ^.  _ 

Or.— Kinney  v.  Heatley,  18  Or.  86, 
7  P  859. 

Pa.— In  re  Hovey,  198  Pa.  885.  48 
A  311;  Ahl's  App..  129  Pa.  26,  18  A 
itt  (where  the  beneficiary  to  whom 
a  trustee  rendered  an  account  had  no 
means  of  verifying  Its  correctness). 

See  however  Martyn  v.  Arnold,  36 
Fla.  44S,  18  6  791  (holding  that  In 
order  to  enable  one  party  to  recover 
on  an  account  stated  he  Is  not  re- 
quired to  show  that  the  acquiescence 
of  the  other  party  was  with  knowl- 
edge of  the  Items  composli;ig  the 
account).  _    . 

41.  Joshua  Hendy  Iron  Works  v. 
Brenneman.  18B  Fed.  188.  See  supra 
t§  2B0.  262.  _  ^  , 

4a.  XUtaks  as  rronnd  f  ov  Impeaoh- 
meat  see  Infra  I  837  et  seq. 

48.  Vromlaa  to  pay  aoeonnt  see 
Infra  It  301-304. 

SnSfltonoy  of  objeotlona  to  aooovnt 
Mttdsrsd  to  defeat  presumption  of 
assent  to  correctness  of  account  and 
admission  of  liability  therefor  see 
In^Ftt  ■  2S7 

44.    Zaouino  v.  Fallottl,  48  Conn. 


^  :m  other  party  acquiuies  therein.*' 

.-c.    k  Admiuioii  of  Uifeiltty"— (1)  In  Geo- 
order  to  create  u  account  stated,  ibe 
. -..-.tr  most  not  only  assent  to  the  correctness  oi 
sMonnt,  but  also  admit  his  liability  therefor." 
Accordingly,  there  is  no  aeeonnt  stated  where  out 
jz  the  parties,  whUe  aeknowledgins  the  eorrectnei^ 
of  the  account,  expressly  refuses  to  pay  the  same.*^ 
or  denies  his  liability  therefor.**    Bnt  if  the  re- 
fusal to  pay  is  based  solely  on  the  ground  that  tlte 
debtor  has  no  means  to  pay,  it  will  not  prevectj 
the  admission  of  correctness  from  having  the  effeetj 
of  an  account  stated.*'  ' 
266]    (2)  IhTolnntary    fttlnrifffiim—  Dnress; 
Frand.   The  admission  of  liability  or  promise  to  pav 
the  account  must  have  been  voluntarily  made,  else 
it      of  no  effect."    An  admission  or  promise  in- 
duced by  duress*"  or  fraudulent  representations^  will 

9  OhSftCP  286,  6  36;  Torlc  Optical  Co.  v.  Bechtold,  m 
NTS  1078;  Weidenr«lch  v-  Bori:.e 
Mfg.  Co..  118  NTS  70S;  Tndur  r. 
Barrow,  7  B.  ft  C.  028.  14  ECl.  2SI, 
108  Reprint  8KS.  And  see  cases  infr& 
note  4b  et  seq. 

48*  Columbia  River  Padilng  Co.  r. 
Tallant.  188  Fed.  »90:  Napoleon  HiU 
Cotton  Co.  V.  Gray.  89  Aric  448,  137 
8W  827;  Peoria  Grape  Sosar  Ca  t. 
Turney,  (8  HI.  A.  KOS;  ^ano  t. 
Forgay,  B  Idk  Ann.  885. 

[a]  mwrtmUoB*— When  tbe  debter 
to  whom  an  account  la  preMnted,  al- 
though he  does  not  object  to  It.  statn 
that  he  Intends  to  keep  the  creditor 
out  of  the  bill  as  long  as  he  can.  aa 
account  stated  Is  not  estabJianed 
Blanc  V.  Forgay,  5  La.  Ann.  695. 

[b]  Qnesilon  for  Jary.— On  the 
presenting  of  his  account  to  defend- 
ant. If  he  admits  the  oorrectness  of 
tho  charges,  but  says  ho  believed  ht 
owed  plaintiff  nothing,  and  had  paid 
him  ail  he  ever  owea  him,  yet  fives 
no  reason  for  his  belief,  and  ahowi 
nothing  In  support  of  It,  the  whoia 
must  be  left  to  the  Jury,  who  may 


reject  the  explanation,  and  give  their 
verdict  on  the  admission.  Cralgheaa 
v.  State  Bank.  Meigs  (Tenn.)  199._ 

46.  Byan  V.  Gross,  48  Ala.  370; 
Harris  v.  Woodard.  40  Mich.  4DSj 
Stewart  v.  St  I^uls,  ate.,  R.  Co,  IS. 
Mo.  A.  23K,  187  8W  4<:  GUI  KabR, 
6  Serg.  &  B.  (Pa.)  SSI.  And  see 
Infra  f  277. 

47.  Paulsen  y.  Sdinl^  SB 
538.  24  P  lOTO;  Naagla  v.  Herbert,  <1 
111.  A.  17. 

[al  OMmlmx  mwwm  for  d«lar<— 
Where  one  party  renders  his  mccount 
to  another,  admits  credits,  and  oi- 
fers  to  settle  any  other  credits  than 
those  given  If  claimed  and  Indicated, 
to  which  account  and  offer  there  u 
no  answer  except  one  In  which  the 
debtor  excnsea  himself  from  present 
payment  on  account  of  his  pecunlvr 
inability  at  the  time,  this  Is  decisive 
of  llabntty.  Lawrence  v.  Ellawortti. 
41  Ark.  602.  But  see  Beltalre  v.  Bm- 
enberg,  129  Cal.  184,  81  P  916. 

48.  Powell  V.  Padflo  R.  Co.. 
Mo.  668.  ^ 

40.  Kelsey  v.  Hobby.  16  Pet.  (T- 
S.)  269,  10  L.  ed.  961  (adiiiim<oK 
made  while  under  civil  arrest):  iJu"; 
ham  V.  Orlswold,  100  N.  T.  J 
NB  76  (promise  made  under  thrMt 
to  sue);  Stenton  v.  Jerome,  B<  N.  i- 
480  (promise  made  under  duress  of 
goods);  Rochester  Mach.  To<rf  W« 
V.  Weiss,  108  Wia  646.  84  HW  l«J 
(where,  however,  dnrcM  by  thre^^ 
criminal  prosecution  was  not  snot- 
clently  establlshad). 

[a]   A  pronlae  made  to  uwtSA  tnt- 
bla  OT  bvy  peace  Is  not  sufficient 
Stephens  V.  Ayers,  67  Hun  (N.  t.) 
10  NTS  602;  Wayman  v.  Hllllard.1 
Ring.  101,  20  BCL  64.  181  RepHnt  19. 

50.      tfpton    V.    Bedlow.    4  mT 
(N.  T.)  218,  42  HowPr  121:  K1d«? 
V.  Heatley,  IS  Or.  86.  7  P  369. 
isee  infra  itsl. 
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not  convert  the  aeeoant  into  an  account  stated.  So 
a  eompulsory  admission  of  indebtedness  made  by 
a  witness  in  bankruptcy  proceedings  against  the 
creditor  will  not,  it  seems,  constitute  an  account 
Btated;"'^  nor  will  a  judgment  rendered  against  a 
person  in  involuntary  proceedings."' 

267]  (3)  Cvrtainty  aa  to  Amount  In  order 
that  a  transaction  may  amount  to  an  account  stated, 
there  must  be  an  acknowledgment  of  liability  for  a 
certain  specific  amount.'^  A  mere  admission  of  some- 
thing indefinite  due  is  not  sufficient."*  The  exact 
amount  need. not  necessarily  be  mentioned  in  terms, 
however;"  where  the  various  items  are  agreed  on,  the 
balance  need  not  be  actually  struck;  it  is  sufficient 
if  the  balance  is  a  matter  of  mere  computation."" 
[$  268]   c.  Sufficiency  of  Assent    The  meeting 


51.  Tucker  v.  Barrow,  7  B.  &  C. 
813,  14  ECI.  281,  108  R«prliit  8S6. 

a.  Goodlnff  V.  Hlnsflton.  20  Mich. 
439. 

[a]    Jvdcauttt  a*  «vSaaiioa<— But 

evidence  of  an  account  atated,  where- 
ir  defendant  admitted  a  balance  due 
to  plaintiff.  Is  not  done  away,  but 
connrmed,  by  evidence  Of  a  xoreien 
Judgment  recovered  by  plaintiff  for 
the  same  sum,  with  a  stay  of  execu- 
tion for  six  montbs  to  enable  de- 
fendant to  prove  a  counter  demand, 
If  be  had  any.  Hall  v.  Odber,  11  Bast 
118,  103  Reprint  949. 

S3.  Ala. — Loventhal  v.  Morris,  lOS 
Ala.  332.  16  S  672;  Ryan  v.  Gross, 
4!)  Ala.  370;  Boxley  v.  Gale,  19  Ala. 
151;  Watson  v.  Byers,  6  Ala.  393. 

Mich. — Fellows  V.  Thrall,  86  Mich. 
181,  48  NW  606. 

Mo. — ^Powell  V.  Pacific  R.  Co.,  <& 
Mo.  658:  Columbia  Brewing  Co.  v. 
Bemey,  90  Mo.  A.  98;  Manlon  Black- 
smith, etc..  Co.  V.  Carreras,  26  Mo. 
A  S29. 

Nebr.— Halsh  ▼..  DUlon,  71  Nebr. 
2S0,  98  NW  818. 

Eng.— Lane  v.  Hill,  18  Q.  B.  2B2. 
83  KCL  262,  118  Reprint  94;  Teal  T. 
Auty.  2  B.  ft  6.  99.  6  ECL.  64.  129 
Reprint  896;  Knowles  v.  Michel.  13 
East  249.  104  Reprint  368;  Barker  v. 
Burt.  6  Jur.  786;  HuKhes  v.  Thorpe, 
9  I*.  J.  Exch.  109;  Klrton  v.  Wood, 
1  M.  &  Rob.  253:  HlKhmore  v.  Prim- 
rose. 6  M.  &  S.  65,  106  Reprint  97S. 

Ont. — Green  ▼.  Burtch.  1  IT.  C.  C. 
P.  313;  Btoomlejr  V.  Grlnton,  1  U.  C 
C.  P.  309. 

ec  Sandusky  v.  West  Fork  Oil, 
etc..  Co.,  62  W.  Va.  260,  268,  69  SB 
1082  Colt  Cyo];  Lane  v.  Htll,  18  Q.  B. 
2S2.  83  BCL  262,  118  Reprint  94; 
Bemasconl  v.  Anderson^.  &  M.  183, 
22  ECL  E02;  Klrton  v.  Wood.  1  M.  ft 
Rob.  252. 

[a]  A  VMBilM  to  paj  -whatarw  la 
•wliur  Is  not  sufDctent.  Bartholomew 
Shenwrd,  41  Tex.  ClT.  A.  679,  93 
RW  218.  And  see  Brahowaky  v.  Kom, 
113  NTS  478  (holding  that  where  de- 
fendants promised  that  plaintlfls 
*Srould  set  all  the  money  coming  to 
them"  upon  the  happening  of  another 
event,  an  action  on  an  account  stated 
win  not  lie). 

[bl  A  moauT  telaaea  moat  be  ad- 
iBittwd. — Thus  where  a  stockbroker 
carried  stocks  on  margin  for  a  cus- 
tomer, a  mere  statement  that  there 
vas  a  t>alance  In  the  tatter's  favor 
did  not  evidence  the  existence  of  a 
defined  debt  due  from  the  broker.  In 
The  absence  of  evidence  of  authority 
from  the  customer  to  sell  the  stock, 
and  a  sale  thereof  by  the  broker. 
Eimer  v.  Strong,  98  NTS  753. 

S5.  Goodrich  V.  Coffin,  83  MA.  224, 
22  A  217. 

[al  nw.  a  promise  to  pay  "the 
bill/  "tfatft  bUl,"  "the  balance,"  and 
the  llk^  each  party  knowing  exactly 
what  la  raferred  to.  Implies  the  sum 
as  oert^lT  aa  If  spoken.  Goodrich 
T.  Coffin,  n  M&  S24.  22  A  217. 

se.  Mm. — Ware  v.  Manning.  86 
Ala.  lU.  S  8  •82. 

^^Kan.— -Trcadway  v.  Ryan,  t  'Kaxu 


La. — Plnlay  v. 
4<3. 

Mich.— MlUlkln 


Klrtland.  9  Mart 


of  the  minds  of  the  parties  npon  the  correctness  of 
'  ap  account  stated  is  nsually  the  result  of  a  state- 
ment of  account  by  one  party  and  an  acquiescence 
therein  by  the  other.  The  form  of  the  acquiescence 
or  assent  is,  however,  immatejrial,^^  and  may  be  im- 
plied from  the  conduct  of  the  parties  and  the 
circumstances  of  the  case." 

Proof  of  some  form  of  assent.  Still,  in  order  to 
constitute  an  account  stated,  there  must  in  every 
case  be  proof  in  some  form  of  an  ^ssent  to  the 
account,  that  is,  a  definite  acknowledgment  of  in- 
debtedness in  a  certain  sum,"^  and  the  assent,  must 
be  voluntary."  As  a  general  rule  any  admission 
of  a  balance  or  acknowledgment  made  by  one  party 
to  another  that  a  sum  is  due  to  the  latter  is  sufficient 
prima  facie  evidence  to  prove  an  account  stated.*^ 

8.  D.— Krtieger  T.  Dodga,  15  8.  IX 
169,  87  NW  966. 

Utah.— Benltes  Hampton,  t  Utah 
369,  8  P  20S. 

WaA. — Shaw  v.  iMbt,  B8  Wash. 
219.  108  P  460,  29  LRANS  222  and 
npte. 

W.  Va.~Buffner  v.  Hewitt.  7  W. 

Va.  685. 

mstsntloa  of  aeooiuit  wMhe«t  o1>- 
jsotloii  aa  laqiUsd  aaasnt  see  Infra 

I  276. 

69.    U.  B. — Joshua     Hendy  Iron 
Works  V.  Brenneman,  186  Fed.  188. 
Ala. — Nooe  V.  Gamer.  70  Ala.  448. 
Cal-^Hendy  v.  March,  76  CaL  668, 
17  P  702;  Terry  v.  Sickles;  13  Cal, 
427. 

Conn. — Chatham  v.  NUes,  86  Conn. 
408. 

111.— Atlas  R.  Supply  Co.  V.  Forster, 

123  111.  A.  658. 

Mich.— White  V.  Campbell.  2S  Mich. 
463;  Stevens  v.  Tullen  4  Mich.  387. 

Miss.— Relnhardt  v.  Hlnes,  61  Miss. 
344. 

Mo. — Powell  V.  Pacific  R.  Co.,  65 
Mo.  668;  Cape  Girardeau,  etc.*  R.  Co. 
V.  Kimmel,  68  Mo.  83.  _ 
N.  H.— Cochrane  v.  Allra,  68  N.  B. 

250. 

N.  J. — ^Welgel  v.  Hartman  Steel  Co., 
51  N.  J.  I4.  446.  to  A  67. 

N.  T. — Noatrand  v.  Dltmls,  127  N. 
T.  856.  28  NE  27:  Vblkenlng  v.  De 
Graaf,  81  N.  T.  268;  Stenton  v.  Je- 
rome, 64  N.  Y.  480;  Stephens  v.  Ayers, 
67  Hun  61.  10  NTS  502;  Hall  v.  Mor- 
rison, 16  N.  T.  Super.  620;  In  re 
Klein.  101  NTS  6_68:  Murphy  yiRoSB. 
7  N.  T.  St.  182,  28  WklTl»c  l24  taiC 
118  N.  Y.  676.  23  NB  ll4«r;  Phllflpa 
V.  Belden,  2  Edw.  1.  „  - 

N.  C— Hawkins  v.  Long.  74  N.  C. 
781. 

Wash. — Shaw  v.  Lobe,  68  Wash.  219, 
108  P  460,  29  LRANS  838  and  note. 
N.  R— Ford  v.  Reld,  23  N.  B.  689. 
N.  S.— Larder  v.  Firquhar.  20  N. 

eo.   See  supra  I  266.  ^ 
ei.   U.  8.— Toland  T.  Sjvagueb  IS 
Pet.  800.  9  L.  ed.  1092.  _ 

Ala.--Joseph  v.  Southwark  Tdy.,  etc 
Co.,  99  Ala.  47,  10  B  227;  Bums  V. 
Campbell,  71  Ala.  271;  Ryan  v.  Orosik 
48  Ala.  870 ;  Langdon  v.  Roane.  8 
Ala.  618,  41  AmD  60. 

Ark.— -Pulllam  v.  Booth.  21  Ark.  420. 
Cal. — ^Vance  v.  Supreme  XiOdge  F.  B.. 
16  Cal.  A.  178,  114  P  88. 

IIL— Manchester  F.  Aasnr.  Co.  v. 
ntzpatrick,  120  111.  A.  636. 

Iowa. — Ida  County  Sav.  Bank  v. 
Johnston.  136  NW  226. 

La- — Blower  v.  Mlltaudon,  19  La.  196. 
Mich. — hooding  v.  Hlngston,  20  Mich. 
489  ;  Stevens  v.  Tuller,  4  Mich.  887: 
Miner  v.  O'Harrow,  60  Mich.  91.  26 
NW  848. 

Mo. — ^May  v.  Klose,  44  Mo.  SOO; 
Carroll  v.  Paul,  16  Mo.  286. 

N.  T. — Pierce  v.  Delamater.  1  How. 
A.  Cas.  1,  8  HowPr  162;  Frothlngham 
V.  Satterlee,  70  App.  DIv.  612,  76  NYS 
21;  Alyaworth  v.  Gallagher,  62  Hun 
Pa.-5*elnbach  v.  WoUe,  211  Pa.  St.  610.  4  NTS  868 ;  Powell  v.  Noye.  22 
629.  61  A  848:  Pelroa  v?  Pelrce,  1»9  Barb.^  184 :  St  jrfaian^Church  v. 
Pa.  4.  48  A  681,  »*r.  •  Barb.  576 ;  WMght  v.  Putnam. 

R.  i.--a«ans  v.  Harrlit  U  B.  L  6.|l  faiompfc  *  O.  466^BandianL  v. 
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— w. — T.  Ferguson,  KS 
Mich.  189,  22  NW  278.  Andsee  Wood 
V.  O'Callaghan.  140  Mich.  598,  104 
NW  86. 

N.  J.— Jaques  v.  Hullt.  16  N.  J. 
Tt,  38. 

See  Coffee  v.  WUllama,  102  Cal  660, 
37  P  604. 

[a]  It  is  Inunatexlal  Uiat  a  »ls- 
take  was  made  In.  adOltloji  aad  snb- 
tzaottoa  in  footing  up  the  account, 
for  it  is  the  true  balance  by  which 
the  parties  are  bound,  and  upon  which 
the  law  raises  a  promise  to  jmy. 
Jaques  v.  HuUt,  16  N.  J.  L.  88. 

VT.  Sim  V.  Sim.  11  Ir.  Ch.  »10: 
Tyke  V.  Cosford,  14  U.  C.  C.  P.  64. 
,  B8i  U.  S. — Joshua  Hendy  Iron 
Works  V.  Brenneman,  186  Fed.  188; 
Baltimore,  etc.  R.  Co.  v.  Berkeley 
Springs,  et&,  R.  Co.,  168  Fed.  770; 
Morse  Dry  Dock,  etc.,  R.  Co.  v.  Mun- 
son  Steamship  Line,  156  Fed.  150  [aft 
168  Fed.  1021,  86  CCA  666];  McKenzle 
V.  Poorman  Silver  Mines,  88  Fed.  Ill, 
31  CCA  409;  Cherokee  Nation  v.  U. 
S.,  40  Ct.  CI.  262. 

Ala. — Loventhal  v.  Morris,  103  Ala. 
332.  16  8  S72:  Ware  v.  Manning,  86 
Ala.  238,  6  S  682;  Buma  t.  Campbell, 
71  Ala.  271;  miiVdifelder  t.  Levy,  69 
Ala.  861. 

Cal. — Maybe rry  v.  Cook,  121  Cal. 
688.  64  P  96-  Hendy  v.  March,  75  Cal. 
666,  17  P  702;  Awzerals  v.  Naglee,  74 
Cal.  60,  16  P  871;  Terry  v.  Sickles,  13 
Cal.  427. 

111. — Atlas  R.  Supply  Co.  Forster, 
122  HI.  A.  B68. 

Md.— Wood  T.  Qault,  t  Hd.  Ch.  428. 

Mloh^Wtatte  V.  Campbell,  86  Mich. 
468. 

Minn.— Western  Newspaper  Ihilon 
T.  Segerstrom  E^no  Mfg.  Co.,  118 
Minn.  230.  188  NW  762;  Swain  v. 
Knapp,  34  Minn.  232,  26  NW  397. 

MlSB.-^McCall  v.  Nave,  62  Miss. 
494;  Stebbins  v.  Niles,  25  Miss.  267. 

Mo.— Powell  V.  Pacific  R.  Co.,  66 
Mo.  658;  Alexander  v.  Scott.  160  Mo. 
A.  213,  129  8W  991. 

Nov.— Ouinn  v.  White,  2ft  Nev.  42, 
62  P  SOB,  <4  P  818. 

N.  30.— KlCh  V.  Bldredga,  48  N.  H. 
188. 

N.  T.— Spellman  v.  Muehlfeld.  166 
N.  T.  246.  59  NE  817  [rev  48  App.  Dlv. 
286.  82  NTS  7461;  Bamson  V.  Freed- 
man.  102  N.  T.  ««9.  7  NB  419;  Lock- 
wood  V.  Thome.  18  N.  T.  285,  11  N. 
T.  170,  62  AmD  81 ;  Delabarre  v.  M&- 
Alpin,  101  App.  Div.  488,  92  NTS 
129;  Rand  v.  Whipple.  71  App.  Div. 
62,  76  NTS  740;  Lelser  v.  McDowell, 
69  App.  Div.  444,  74  NTS  1021;  Bruen 
V.  Hone,  2  Barb.  686;  Harley  v.  Elev- 
enth Ward  Bank.  7  Daly  476  Calf  76 
N.  T.  6181;  Forbes  v.  Wheeler,  39 
MlBO.  638.  80  NTS  273. 

N.  C— Hawkins  v.  Long,  74  N.  C. 
781. 

Oh. — Cincinnati  v.  Cincinnati  St.  R. 
Co.,  9  QhS*CP  2SB,  «  OhNP  140. 
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Thus,  where  the  person  to  whom  an  account  is  ren- 
.dered  examined  the  book  from  which  it  was  taken, 
and  made  no  objection  to  its  correctness,  the  book 
is  admissible  as  in  the  nature  of  an  admission.^ 
So  a  written  acknowledgment,  whether  it  be  con- 
strued to  be  a  promissory  note  of  otherwise,  is 
good  evidence  in  support  of  a  count  on  an  account 
stated."*  And  the  answer  of  a  garnishee  is  com- 
petent as  an  admission  to  constitute  a  stated  ac- 
count.** But  '&  mere  offer  to  pay  money,  without 
an  -acknowledgment  of  an  existing  indebtedness,  is 
not  sufficient  to  establish  an  account  Btated."* 

Conditional  admissions.  To  constitute  an  account 
stated  the  admission  must  be  direct  and  uncondi- 
tional." Thus,  where  a  debtor  admits  the  correct- 
ness of  the  charge  against  himself,  but  accompanies 

Black,  Itl  NTS  tit :  Beach  v.  Kidder, 
8  NTS  687 ;  MontxoRierle  v.  Xver^ 
IT  Johns.  SS;  Philips  t.  Belden,  2 
Edw.  I. 

Or.— Holmes  r.  Page,  19  Or.  282, 
23  P  961. 

Pa.— Barry  v.  White,  69  Pa.  172  r 
TaBs«y  V.  Church,  4  watts  &  S.  141, 

39  AmD  65. 

Tenn. — Hayes  v.  Cheatham,  ft  l-ea  1. 

Utah. — Obemdorfer  v.  Moyer.  SO 
Utah  32S.  84  P  1102. 

Va. — Fitch  V.  Leltch,  11  Leigh  (88 
Va.)  471. 

Eng.— Perry  v.  Slade,  8  Q.  R  116, 
66  ECL  116,  115  Reprint  817  l,  Gould 
V.  Coombs,  1  C.  B.  543,  50  ECL  543, 
185  Reprint  663  ;  Pinchon  v.  Chllcott, 
3  C.  A  P.  236,  14  ECL  645  ;  Knowles 
V.  Michel,  13  East  249,  104  Reprint 
366  ;  Hall  v.  Odber,  11  East  118.  103 
Reprint  949  ;  Dawson,  v.  Remnant,  6 
Esp.  24 ;  Barker  v.  Burt,  6  Jur.  736 ; 
Yates  V.  Gardiner,  20  L.  J.  B^xch.  327  : 
Purdon  V.  Purdon,  12  L.  J.  Exch.  3; 
Tnieman  v.  Hurst,  1  T.  B.  40.  99  Re- 
prhit  960. 

Man.— Armltage  v.  Vivian.  2  Man. 
MO. 

Ont— Jyke  v.  Cosford,  14  U.  C.  C. 
P.  64 ;  Wood  v.  Toung.  14  U.  C.  C.  P. 
250  ;  6rant  v.  Toung,  28  V.  C.  Q.  B. 
887 !  Reed  v.  Reed.  11  U.  C.  Q.  B.  26. 

[a]  AMlaioirU<»numt  on  foot  of 
aooonnt^The  subscription  by  a 
debtor,  on  the  foot  of  an  open  account, 
of  an  acknowledgment  of  its  correct- 
ness, changes  the  open  account  to  an 
account  stated.  Tennessee  Brewing 
Co.  V.  Hendricks,  77  Miss.  491,  27 
S  526. 

[b]  An  IndorMmmt  br  tb«  debtor 

of  "O.  X."  upon  an  Itemized  account 
Is  evidence  which  tends  to  prove  an 
account  stated.  Clark  v.  Hofnn&n,  128 
m.  A.  422. 


such  admission  with  a  demand  for  additional  credits, 
the  transaction  does  not  constityte  an  accotmt 
stated." 

[$  269]  d.  ParticnlAT  Oircnmstances  SfaowincAfl- 
sent — (1)  Actoal  Striking  or  Admission  of  Balance. 

Where  the  parties  meet  and  go  over  their  acconnta, 
and  strike  a  balance  in  favor  of  one  of  them,  to 
which  the  other  assents  as  correct,  this  constitutes 
an  account  stated.""  An  account  may  become  stated 
also  where  the  statement  of  dealings  between  two 
persons  is  made  out  by  one  of  them  and  submitted 
to  the  other,  who  fieqniesces  in  its  oorrectness 
and  the  same  result  is  brought  about  where  the 
person  to  whom  an  account  is  rendered  subsequently 
acknowledges  the  ^receipt  of  it  and  promises  to 
pay  it.™ 


[cl,  AudltlBr  aoooBiit.— Where  the 
sectfon  foreman  of  a  railroad  com- 
pany Is  authorized  to  give  laporers 
under  hla  control  a  statement  of  the 
amount  which  has  been  ascertained  to 
be  due  for  services  rendered,  in  ac- 
cordance with  the  printed  form  fur- 
nished him  by  the  company  for  that 
purpose,  which  statement  ia  Intended 
to  be  presented  to  the  roadmaster, 
who  has  authority  to  flnaHy  audit  the 
accounts  and  put  them  In  shape  for 
payment  by  the  company's  paymaster, 
the  auditing  of  the  account  by  the 
roadmaster  and  the  acceptance  of  the 
statement  by  the  laborer  make  an  ac- 
count stated.  St.  Louis,  etc.,  B.  Co. 
V.  Camden  Bank,  47  Ark,  541,  1  SW 
704. 

[d7    3>«UTsrl]ig  np  vonohers  la  an 

admission  that  the  account  1b  a  stated 
one.  but  this  Is  not  essential.  Wllllg 
V.  Jemeean,  2  Atk.  261,  26  Reprint  566. 

re]  Is  an  aotloa  br  an  Indormea 
as«lnst  an  btdorsev  (1)  evidence  of 
an  acknowledgment  of  an  exlfltlng 
debt  and  of  a  promise  to  pay  by  de- 
fendant Is  admissible  and  sufflclent  to 
support  an  account  stated.  Wagstaffe 
V.  Boardman,  0  D.  ft  R.  248,  22  ECL 
689.  (2)  But  In  an  action  on  a  bill 
or  note  against  an  Indorser  by  an  In- 
dorsee, the  bill  win  not  be  evidence 
of  an  account  stated,  unless  there  Is 


an  admission  of  the  money  being  due. 
Bird  V.  Legge,  7  DowL  P.  C.  814. 

[f]  OM«»  la  favor  of  tbM  p«r- 
•oa^Where  an  employer  gives  to  his 
workman  orders  on  a  merchant  for 
goods,  and  the  latter  receives  his  pay 
by  presenting  such  ord«8  to  the  em- 
pl<wer,  the  amount  being  fixed  Iqr  the 
orders  and  deducted  from  the  work- 
man's wages,  the  arrangement  Is  evi- 
dence of  an  account  stated  between 
the  employer  and  the  merchant.  Bull 
V.  Brockway,  48  Mich.  623,  12  NW  685. 

ea.  Raub  V.  Nlsbett,  118  Mich.  248. 
76  NW  898. 

68.  Clark  v.  Hoffman,  128  IlL  A. 
422;  Qlennon  v.  Vatter,  109  La.  948, 
33  S  980  ;  Kontgomerle  T.  lyers,  17 
Johns.  (N.  T.)  38. 

;S4.  American  Brewing  Co.  v,  Ber- 
ner-Mayer  Co..  83  Itl.  A.  446. 

[a]  Answftr  of  garnishee  aOinlttea 
in  agfeed  ease..— On  a  rule  tb  quash 
an  attachment,  a  case  was  stated 
agreeing  to  the  admission  of  the>  gar- 
nishee of  funds  In  his  hands,  and  It 
was  held  that  this  amounted  to  a 
stated  account.  McDowell  v.  Smith, 
21  WklyXC  (Pa.)  558. 

68.  Wayman  v.  Hllllard,  7  Blng. 
101.  20  ECL  54,  181  Reprint  39  (where 
plaintiff  demanded  £40  upon  an  agree- 
ment by  defendant,  an  Incoming  tenant, 
to  pay  for  growing  crops,  and  he  of* 
fered  to  pay  £17,  and  It  was  held  not 
imclent  to  support  an  account 


to  be  su: 
stated). 

66.  Del.—Shea  v.  Kerr,  17  Del. 
198.  40  A  241. 

Mich. — Stevens  v.  Tuller,  4  Mich. 
387. 

Mo. — Rutledge  v.  Moore,  9  Mo.  587. 
Nebr.— Cahlfl.    etc.,    Mfg.    Co.  v. 
Morrlssey    Plumbing    Co.,    S  Nebr. 
CUnoir.)  865,  93  NW  204. 

N.  J. — ^Welgel  V.  Hartman  Steel  Co., 
61  N.  J.  L.  446.  20  A  67. 

N.  T.— Hall  V.  New  Tork  Brick, 
etc,  Co.,  96  App.  Dlv.  871.  88  NYS 
682! 

Pa. — Pelrce  v.  Pelrce,  199  Pa.  4, 
48  A  689.  _ 

Eng. —Marshall  v.  'mison,  Ir.  tL  S 
C.  L;  856 ;  Gvans  v.  Verity,  R.  A 
M.  239,  21  ECL  741  (where  defendant, 
upon  plaintiffs  demanding  payment  of 
a  certain  sum,  replied  that  he  would 
have  paid  It  If  plaintiff  "had  not  re- 
moved the  grates,"  and  It  was  held 
that  this  was  no  admission  of  Uabll^ 
ity,  but  only  an  admission  that  the 
sum  would  have  been  paid  If  some- 
thing else  had  not  happened). 

Compare  Nooe  v.  Gamer,  70  Alp.. 
443  (holding  that  where  a  debtor 
wrote  In  response  to  a  bill  rendered 
for  services  of  an  attorney.  "I  did 
think  and  do  now  believe  the  three 
thousand  dollars  .  .  .  was  too  much. 
Still  as  the  opposite  party  received 
that  amount,  t  did  not  expect  to  get 
off  with  less,"  it  did  not  show  an  ac- 
count stated). 

ra]  An  acceptor  of  a  MU  of  ex- 
olianire,  on  application  to  him  for  pay- 
ment, answered  that  the  bni  had  been 
altered  as  to  the  acceptance,  by  being 
made  payable  at  a  particular  place; 
that  he  never  made  It  payable  there, 
nor  tfsBirtiere  than  at  hli  own  honae ; 


and  that  he  should  take  such  steps 
as  the  law  would  authorize  on  tne 
subject;  that  he  had  been  prepared 
for  payment,  and  Uie  party  might 
have  had  the  money  by  calling  at  his 
house.  It  was  held  that  this  was  not 
such  an  unconditional  acknowledg* 
ment  of  the  subsisting  debt  as  to_ea- 
tabllsh  an  account  stated.  Calvert  v. 
Baker,  7  Dowl.  P.  C.  17. 

[b]  Memorandum  not  affeotlar 
admlsaton. — Where  there  Is  an  unnuai- 
Ided  acknowledgment  of  Indebtedness 
to  plaintiff,  an  added  memorandum 
that  the  account  is  subject  to  an  at- 
tachment in  the  suit  of  a  third  person 
does  not  affect  the  acknowledgment 
when  the  attachment  had  been  dl»- 
charged  at  the  time  plaintiff's  suit 
was  Drought.  Halliburton  v.  Clapp,  1 
App.  Dlv.  71,  36  NYS  1041  [aflT  149 
N.  y.  183,  ^  NE  568]. 

67.  B.  F.  Coombs,  etc..  Commis- 
sion Co.  V.  Block,  130  Mo.  668,  32  SW 
1139;  Hughes  v.  Smlther,  163  N.  T. 
553.  57  NE  1112  faff  23  App.  Dlv.  590. 
49  NYS  1151;  liport  Trucking  Co. 
V.  Sheldon,  119  NYS  209 ;  Harley 
V.  Goodfellow,  12  N.  B.  386.  And  see 
supra  9  261. 

68.  Ala. — ^Ware    v.    Manning,  86 
Ala.  238,  5  S  682. 

Arh. — Lane,  etc,  Co.  v.  Taylor.  80 
Ark.  469,  472,  97  SW  441.  7  LRANS 
984  [clt  Cyc]. 

D.  C.^ — Gordon  v.  Fraxler,  13  App. 
382. 

III.— King  V.  Kahn.  167  HL  A.  261 ; 
Gottfried  Brewing  Co.  v.  flaarkowski. 
79  111.  A.  583. 

La.— Olennon  v.  Vatter.  109  La. 
942,  33  3  930. 

Mass. — Union  Bank  v.  Knapp,  S 
Pick.  96,  15  AmD  181. 

Mich.— Albrecht  v.  Gles,  88  Mich. 
389  :  yjooding  V.  Kingston,  20  Mich. 
439. 

Minn. — Beale  v.  Wagener,  47  Minn. 
489,  60  NW  636. 

Miss. — Tennessee  Brewing  Co.  v. 
Hendricks,  77  Misa  491,  27  S  628. 

Mo.-^Borkowskl  v.  Janlcke,  CA.)  157 
aw  126;  Silver  v.  St.  Louis,  etc..  R. 
Co.,  6  Ma  A.  381  [aff  72  Mo.  194]. 

N.  T.— Quincey  v.  White,  63  N.  T. 
370 ;  Lloyd  v.  Carrier,  2  Lans.  364 : 
Kock  V.  Bonltz,  4  Daly  117.  And  we 
Sprague  v.  Currle,  133  App.  Dlv.  18, 
117  NTS  481. 

Pa. — I.*lnbach  v.  Wolle.  211  Pa. 
629,  61  A  248 ;  Anderson  v.  Best,  176 
Pa.  498,  85  A  194 ;  Darlington  v.  Tav- 
tor,  3  Orant  195. 

Vt. — Gibson  v.  Sumner.  6  Vt.  168. 

Eng. — Sim  V.  Sim,  11  Ir.  Ch.  SIO. 

69.  Ark. — Brown  v.  Brown,  16  Ark. 
202. 

Cal.— Hendy  v.  March.  76  Cftl.  666, 

17  P  702. 

Fla. — Jacksonville,  etc.,  R.,  etc.,  Co. 
V.  Warrlner,  36  Fla.  197,  16  S  898. 

111.— King  V.  Kahn,  167  111.  A.  261 : 
Concord  Apartment  House  Co.  v.  Alas- 
ka Refrigerator  Co..  78  III.  A.  682. 

N.  Y.— Kock  V.  Bonltz,  4  Daly  117. 

Va.~Fltch  V.  Leltch,  11  LelRh  (38 
Va.)  471. 

70.  Rand  v.  Whipple,  71  App.  niv. 
62,  76  NTS  740:  Vemott  v.  Simmons, 
16  IMr  299,  648;TMaclc&y  v. 
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[4  270]  (2)  Payment  and  Aceeptancft— (a)  Fay*- 
ment  of  Balance.  The  payment  of  the  balance  due 
upon  an  aecoimt  rendered  is  an  admission  of  its 
torrectness  and  the  same  is  true  where  an  ac- 
count is  receive^d  without  objection,  and  the  amount 
of  the  balance  is  credited  on  a  subsequent  aecount 
against  the  party  presenting  the  first  aeeount.^^ 
Similarly,  the  acceptance  of  payment  of  th^  balance 
shown  to  be  due  on  an  aecount  rendered  renders 
the  transaction  an  account  stated  as  against  the 
party  aeoepting  the  payment.^^ 

Pigment  under  duress.  But  where  saeh  payment 
is  brought  aboufc^by  the  other  party  by  threats  of 
a  criminal  proseeation,  or  of  selling  property  in  his 
hands  bdonging  to  the  debtor,  the  payment  is  not 
an  acquiescence/* 

271]    (b)  Part  Payment.  .Where  an  account 
is  rendered  by  the  creditor  to  the  debtor,  and  the 

Kahn,  17  NTS  SOS.  And  see  Louis- 
ville Banking  Co.  t.  Asher,  112  Ky. 
138.  6S  8W  1S3.  2S  KyL  1180.  99 
AmSR  28$  [reh  den  65  SW  831,  23 
KyL  1661]. 

71.  Parkinson  Co.  v.  Pullgren,  177 
ni.  A.  295;  Mccormick  v.  St.  Louis, 
166  Mo.  315,  65  SW  1038;  Davla  v. 
Fowler,  20  App.  DIv.  683,  47  NTS  221 ; 
Gilchrist  v.  Brooklyn  Grocers'  Mfg. 
Assoc,  66  Barb.  (N.  T.)  390  [afT  69 
N.  Y.--4961;  Bruen  v.  Hone,  2  Barb. 
(X.  T.)  686;  Fleischner  v.  Kubli,  20 
Or.  328.  25  P  1086.  See  Lauer  Brew- 
ing Co.  V.  Cbmlelewski,  206  Pa.  90,  55 
A  841 ;  Royal  Klectrlc  Co.  v.  Davla,  16 
Que.  Super.  877  [ad  9  Que.  Q.  B.  445], 
But  see  Schettler  v.  Smith,  34  N.  Y. 
Super.  17  (where  one  cotenant  ac- 
counted to  the  other  in  a  exeater  sum 
than  was  due,  both  parties  knowing 
of  the  overpayment,  and  It  was  held 
that  the  payor  was  not  boimd  by  the 
account). 

73.  Bewick  V.  Butterfleld,  60  Mich. 
203,  26  NW  881 ;  BealB  v.  wagener,  47 
Mtnn.  489,  60  NW  535. 

73.  U.  S.— Long-Bell  Lumber  Co. 
Stomp,  86  Fed.  674,  SO  CCA  260: 
Charlotte  Oil,  etc.,  Co.  v.  HartOff,  86 
Fed.  160,  29  CCA  66; 

Ark. — Southwestern  Tel..  etc.,  Co. 
T.  Benson,  63  Ark.  283,  38  SW  S41. 

Colo. — Bassick  Gold  Mine  Co.  v. 
Beardaley,  49  Colo.  275.  112  P  770, 
33  L.RANS  85?. 

III.— Pynchon  v.  Day,  118  111.  9,  7 
NG  65 ;  Parkinson  Co.  v.  Tullgren, 
177  III.  A.  295. 

Minn. — Beats  v.  Wagener,  47  Minn. 
489,  60  NW  535 ;  Horn  v.  St  Paul, 
etc.,  R.  Co.,  37  Minn.  376,  84  NW  693. 

Mo. — Carter  v.  Carter,  129  Mo,  A. 
467,  107  SW  467  ;  Wonderly  v.  Chris- 
tian, 91  Mo.  A.  158. 

N.  T.— McClaIn  v.  Scbofteld,  74  Hun 
437.  26  NTS  700  [aff  148  X.  T.  7S8, 
42  mi>,12i1;  Schuyler  v.  Boss,  13 
XTS  9*4 ;  Davenport  v.  Wheeler,  7 
Cow.  2S1. 

[a]  SMMlptlnir  In  ftUl  on  accept- 
ance of  payment  of  the  balance  as 
shown  by  an  account  rendered  estab- 
lishes an  account  stated.  Bassick 
Gold  Mine  Co.  v.  Beardsley,  49  Colo. 
275,  112  P  770,  33  LRANS  852;  Mc- 
Cormick  v.  St.  Ijouis,  166  Mo.  316, 
«o  SW  1038.  See  however  Ingra- 
bam  V.  Lukens,  SO  S,  C.  616,  9  Si:  348. 

[b]  Aooeptano*  under  protest.-^ 
The  fact  that  the  creditor,  when  he 
accepts  the  payment,  protests  the  cor" 
redness  of  the  account,  and  claims  a 
preater  balance,  does  not  prevent  an 
account  stated.  McCormick  v.  St. 
Louis,  166  Ma  816.  66  SW  1038  i  Dav- 
enport v.  WheelerL?  Cow.  (N.  T.)  281. 
See  Rosenfleld  t.  Fortler,  94  Mich.  29, 
53  NW  930. 

[c]  TTm  Of  aooonat  tiy  ooatraotor 


to  ohtala  par  from  tUrd  parson. — 

Where  a  repairer  renders  accounts  for 
the  work  done  ''and  materials  fur- 
nished, and  the  owner  of  the  vessels 
accepts  the  accounts  and  uses  them  to 
obtain  Ita  par  from  the  government 
to  which  they  were  chartered  on  as- 
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sn ranees  of  correctness,  and  an  ex- 
amination of  the  accounts  by  the 
agents  of  the  sovemment  follows  the 
accounts  wfll  be  deemed  stated  be- 
tween the  parti cfl,  and  a  recovery  for 
the  full  amount  allowed  without  a 
reduction  for  a  commission  claimed 
by  the  owner.  Morse  Dry  Dock,  etc.. 
Repair  Co.  v.  Munson  Steamship  Co., 
155  Fed.  150  [aff  168  FeQ.  1021,  85 
CCA'  6667. 

[d]  Pannant  mart  he  In  final  set* 
tlement,— where,  however,  the  pay- 
ment is  not  made  or  accepted  as  a 
flnal  settlement  it  will  not  operate  as 
an  account  stated  so  as  to  conclude 
the  party  receiving  It.  Scase  v.  Gll- 
lette-Heriog  Mfg.  Co.,  55  Minn.  349, 
57  NW  68.  And  see  Jacobs  v.  Jacobs, 
130  Iowa  10,. 104  NW  489,  114  AmSR 
402. 

[e]  Becelpt  "on  aooonntt"— Where 
the  party  receiving  pajment  receipts 
"on  account,"  this  shows  that  he  did 
not  consider  the  payment  as  one  made 
In  flnal  settlement,  FIckett  v.  Cohu, 
14  Daly  550.  1  NTS  436. 

74.  Dunham  v.  Qriswold,  100  N.  T. 
224,  3  NB  76  ;  Stenton  v,  Jerome,  64 
N.  T.  480.  See  also  Keleey  v.  Hobby, 
16  Pet  (U.  3.)  269,  10  L.  ed.  961. 

76.  Ark. — Southweatem  Tel.  etc, 
Co.  v.  Benson,  63  Ark.  283,  38  SW  341. 

Mo. — Mulford  v.  Caesar,  68  Mo.  A. 
268 ;  Manion  Blacksmith,  etc.,  Co,  v, 
Carreras,  26  Mo.  A.  229. 

N.  T.»— Samson  v.  Freedman,  102 
N.  T.  699.  7  NE  419 ;  Audley  v.  Jester, 
148  App.  Dlv.  94,  132  NTS  1061;  Hol- 
ler v.  Apa.  17  NTS  B04. 

Va. — Camp  v.  Wilson,  97  Va  265, 
33  SE  591. 

Eng. — Hunter  v.  Belcher,  2  De  G.  J. 
.ft  S.  194,  67  EngCh  152,  46  Reprint 

[a]  Aeoeptaaoe  of  dtafb—Where 
a  partsr.  after  retaming  an  account 
rendered  for  several  weeks,  accepts  a 
draft  upon  himself  In  order  to  make 
part  payment  of  the  balance,  thla  is 
an  admission  of  the  correctness  of 
the  account.  Weed  v.  Dyer,  53  Ark. 
155,  18  SW  892. 

[b]  SettluneBt  and  part  paymMit 
of  Uanldatad  claim. — wnere  one  hav- 
ing a  claim  for  work,  the  amount  of 
which  was  unliquidated  and  In  dispute, 
came  to  an  agreement  with  the  debtor, 
by  way  of  settlement,  under  which  a 
certain  amount  was  fixed  aa  due,  and 
a  part  thereof  was  paid,  whereupon 
the  creditor  gave  the  debtor  a  receipt 
on  account  of  the  agreement  and  "for 
all  special  work  done"  and  "as  In  full 
of  all  claims  to  date,  save  only  fifty 
dollars,"  this  constituted  an  account 
stated  notwithstanding  there  was  only 
a  partial  payment  of  the  amount 
agreed  upon  aa  due.  Hanley  v.  Noyes, 
36  Minn.  174,  175,  28  NW  189. 

[c]  Zt  Is  a  qneetton  for  the  Jury 
(1)  whether  pajrment  on  an  account 
rendered  makes  an  account  stated, 
Seal  Lock  Co.  v.  Chicago  Mfg.,  etc., 
Co..  98  in.  A.  SST.  (2)  This  l8  so 
even  Vh«n,  In  addition  to  making  a 
part  payment,  the  debtor  says  that  he 


latter  retains  it  and  makes  payment  upon  it  with- 
out objection,  it  becomes  an  account  stated  between 
the  parties.^**  With  stronger  reason  there  is  an 
account  stated  where  the  debtor  makes  a  part  pay- 
ment and  promises  to  pay  the  balance.'*  However, 
in  order  to  charge  one  as  on  an  account  stated 
by  reason  of  his  aeoeptance  and  payment  oi  a  bill 
rendered,  the  bill  must  be  nnambigaoua  and  show 
the  nature  and  extent  of  the  demand;"  and  receiv- 
ing under  protest  part  payment  of  an  amount 
claimed  to  be  due  will  not  constitute  the  receipt  an 
account  stated  as  against  the  creditor.'^ 

[$  272]  <3)  Claiming  Balance.  Where  accounts 
are  rendered  by  one  to  another  showing  a  balance 
in  favor  of  the  latter,  and  he  makes  no  objection 
to  the  items  of  account,  but,  claims  the  balance,  as 
by  drawing  on  the  other  party,  the  acconnt  be- 
comes a  stated  acconnt,^^  nnless  the  debtor,  with- 

Intenda  to  pay  the  whole  bllt  Hatch 
V.  Von  Taube,  31  Misc.  468,  64  NTS 
398  [rev  81  Misc.  80,  62  NTS  10311. 
And  see  Sharkey  v.  WEuiltifleld,  90  N.  Y. 
227.  48  AmR  161  (where  It  was  held 
that  where  defendant  retains,  unchal- 
lenged for  a  long  time,  an  account 
submitted  by  plaintllf,  and  makes  a 
payment  thereon,  this  does  not  amount 
to  a  conclusive  admission  of  the  cor- 
rectness of  the  account,  and  these 
facts  may  be  met  by  defendant  by 
evidence  of  mistake,  and  his  explana- 
tion consistent  therewith ;  and  the 
Question  Is  then  properly  submitted  tb 
the  Jury  upon  the  evidence). 

[d]  Payment  on  an  'account  ren- 
dered, standing  alone,  Is  not  an  ad- 
mission of  the  correctness  of  the 
balance,  so  as  to  eatabliah  an  account 
stated.  McAveigh  v.  Felham  Park  R. 
Co.,  120  NTS  102.  , 

(e]  Delay  In  xtttamag  cheek.— 
An  attorney,  having  collected  moneys 
for  a  corporation,  sent  his  check  for  a 
portion  thereof  to  tho.  assignee  of  the 
corporation  under  a  general  assign- 
ment, the  check  being  sent  after  the 
commencement  of  bankruptcy  proceed- 
ings against  the  corporation,  and  a 
few  days  thereafter  an  attorney  for 
the  assignee  protested  to  the  attorney 
In  question  that  the  assignee  ceuld 
not  safely  accept  the  check,  and  there 
was  considerable  conversation  between 
the  parties,  but  no  agreement  was 
made.  It  was  held  that  such  fact,  to- 
gether with  the  fact  that  the  trustee 
did  not  return,  the  check  for  several 
months,  did  not  show  an  account 
stated  or  a  settlement  between  the  at- 
torney and  the  assignee  or  trustee. 
In  re  Klein.  101  NYS  668. 

.It}  Where  a  AeMor  takes  vp  one 
of  a  sMies  of  notes  in  the  course  of 
commercial  business  between  the  par- 
ties, by  credits  appearing  In  his  favor 
on  account  of  consignments  made  to 
the  creditor,  and  without  reference  to 
the  mdebtedness  as  a  whole,  and 
without  Intention  of  affecting  his  pre- 
viously reserved  right  to  the  correc- 
tion of  errors  In  the  account,  to  close 
which  the  notes  were  given,  it  cannot 
be  urged  against  him  that  this  is  such 
an  acknowledgment  of  the  entire  in- 
debtedness, aa  represented  by  the 
notes,  as  precludes  later  Inquiry  into 
the  correctness  of  Items  on  the  origi- 
nal account.  Cannon  v.  "Vaughn  Lum- 
ber Co..  52  La.  Ann.  757,  27  S  276. 

76.  Mulford  V.  Cffisar,  63  Mo.  A, 
268  ;  Hendrix  v.  Klrkpatrick,  48 
Nebr.  670,  67  NW  769 ;  Chemical  Co. 
v.  McNalr,  139  N.  C.  326.  61  SE  949. 
And  see  Infra  S  273.  But  see  Hatch 
V.  Von  Taube,  31  MIsa  468,  64  NYS  39S 
[rev  81  MIsc  SO,  62  NYS  1031]. 

77.  Manion  Blacksmith,  etc,.  Co.  v. 
Carreras,  26  Mo.  A.  229. 

78.  Smith  v.  Drew.  28  T.  Cas.  No. 
13,038.  10  Ben.  614. 

79.  U.  a. — Toland  v.  Sprasue,  12 
Pet  300,  9  L.  ed.  109S :  Charlotte  Oil, 
etc..  Co.  V.  Hartog,  85  Fed.  160.  29 
CCA  5S ;  Bichmond  M^.  Co.  t.  StaTks, 
30  F.  Cas,  No.  ILSOtJ^Mason  2iU. 
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out  excuse,  refuses  to  pay,  in  which  case  the  creditor, 
is  not  estopped  from  claiming  a  larger  amount 
than  is  shown  by  the  aecouni.*" 

[$  273}  (4)  Fromiaing  to  Fay  Acconnt  BeceiTed. 
Where  an  account  has  been  rendered  to  the  debtor, 
and  he  receives  it  without  objection  and  promises 
to  pay'  it,  it  becomes  a  stated  account,"^  aiid  an 
offer  to  pay  seems  to  have  the  same  effect.^' 

[$  274]  (5)  Objection  to  One  Item  Only.  Where 
a  party  objects  to  only  one  of  several  items  of  an 
account  rendered  against  him,  it  constitutes  an  ad- 
mission that  the  other  items  are  correct."  Thus,  if 
objection  is  made  as  to  the  price,  but  not  as  to  the 


quantity,  of  goods  charged  in  an  account  rendered, 
it  constitutes  an  admission  of  the  correctness  of 
the  quantity  as  chai^ed.^ 

[$  275}  (6)  Oivijig  Evidence  of  Indebtedneai. 
A  promissory  note,"  duebill,"  or  I  0  U,*'^  being 
an  admission  of  a  certain  sum  due,  is  prima  facie 
evidence  of  account  stated.  So  is  an  acceptance 
for  a  given  sum,*"  or  a  bill  of  exchange  drawn  by 
the  debtor  in  favor  of  the  creditor,^'  or  any  other 
instrument  evidencing  a  past  indebtedness.''*  The 
instrument  need  not  be  payable  in  terms  to  plaintiff, 
if  it  is  such  an  instrument  as  may  import  an  ad- 
mission of  indebtedness  to  him  from  the  maker."^ 


Mich. — American  Nat  Bank  -r. 
B]iBhey,  46  Mlcb.  1S6,  7  NW  726. 

T.— liockwood  V,  Thome,  18  N. 
T.  3S5  [rev  2*  Barb.  3fll],  11  N.  T. 
170,  62  AmD  81  [rev  12  Barb.  4871. 

Qh. — ^Woodward  v.  Suydam,  11  Ob. 
860. 

Pa.— Hall  V.  Sloan,  9  Phlla.  1S8. 

80.  Peoria  Commn.  Co.  v.  Magulre, 
6S  111.  A.  470.    And  see  supra  |  262. 

81.  U.  S.— Martin  v.  Acker,  16  F, 
Cas.  No.  9,155,  1  Blatchf.  &  H.  279. 

Ala. — Cook,  etc..  Contracting  Co.  v. 
Bell,  69  S  278. 

Colo. — Walker  v.  Steel,  9  Colo.  888, 
12  P  423. 

La. — Flower  v.  O'BBOJMm,  4S  La. 
Ann.  1042,  10  S  S7€. 

Md. — Clemens  v.  Baltimore.  16  Md. 
208. 

Jtfo. — McCormack  v.  Sawyer,  104 
UbT  86.  16  8W  998. 

Moot. — Noyes  v.  Touns,  SI  Mont. 
226,  79  P  1063. 

N.  T. — Powell  V.  Noye.  23  Barb. 
184 ;  DickeraoD  v.  Scheuer,  66  N.  T. 
Super.  606,  1  NTS  419  [aff  121  N.  Y. 
671,  24  NE  1094]  ;  Vemon  v.  Simmons, 
16  Daly  399,  7  NTS  649;  Lawaon  v. 
DouglasB,  17  NTS  4;  Ayleswortb  v. 
OBllagher,  4  NYS  863. 

Tex. — Smith  v.  Anson,  (Civ.  A.)  180 
SW  114,  116  [cit  Cyc]. 

Utah. — Obemdorfer  v.  Uoyer,  80 
Utah  826,  84  P  1102.  _ 

Wash. — Stickler  v.  Qttea,  9  Wash. 
147,  87  F  298. 

Ont — Crooks  v.  Zaw,  6  U.  C  Q.  B. 
a  a  806. 

[a]  Where  tbe  debtor  eAs  for 
tlmo  In  order  to  obtain  the  balance 
due,  and  time  Is  granted  him,  there  Is 
an  account  stated.  Qulnn  v.  White, 
26  Nev.  48,  62  P  996  [reh  den  64  P 
8181.    And  see  Laporte  v.  Duplessls, 

20  Que.  Super.  244. 

82.  Toland  v.  Sprague,  12  ^Pet. 
(U.  S.)  300,  9  K  ed.  1098.  And  see 
Elwood  Mfg.  Co.  V.  Batcher,  72  Minn. 
108,  76  NW  113. 

[a]  Aa  offer  to  pay  a  ram  Ims 
than  the  sum  claimed,  if  not  accepted, 
Is  no  evidence  against  a  defendant  for 
the  larger  sum  on  an  account  stated. 
Atkinson  v.  Woodhall,  1  H.  4  C.  170. 
And  see  Wayman  v.  Hilllard.  7  Bing. 
101,  20  ECL  64.  131  Reprint  89. 

83.  See  supra  f  261. 

84.  Dakin  V.  Walton,  86  Hun  661, 
S3  NTS  203. 

85.  Ala. — Oden  v.  Bonner,  98  Ala. 
893,  9  S  409  ;  KUpatrick  v.  Henson,  81 
Ala.  464,  1  S  188 ;  I^angdon  v.  Roane,  6 
Ala.  618,  41  AmR  60. 

Cal.— Kinley  v.  Thelen.  158  CaL 
175,  110  P  618. 

I>.  c. — Marmion  v.  McCIellao.  11 
App.  467. 

Qa. — Turner  v.  Pearson,  98  Oa.  516, 

21  SE  104. 

Ind.— aaskln  v.  Wells,  16  Ind.  268  ; 
Phelps  V.  Younger,  4  Ind.  460. 

Iowa. — Everlngham  v.  Halsey,  108 
Iowa  709.  78  NW  320 ;  Morse  v.  Mln- 
toD,  101  Iowa  608.  70  NW  691 :  Ben- 
ton County  Bank  v.  Walker,  86  Iowa 
728.  61  NW  241;  Remsey  v.  Duke, 
Morr.  286. 

La. — Doui^aas  v.  Mannuift  11  La. 
Ann.  231. 

Mass. — Greenwood  v.  Curtis,  6  Masa 
868,  4  AmD  146. 

Mich. — Maybury  v,  Berkery,  102 
Mich.  128,  10  Z4W  <»9, 


Miss. — Gross  v.  Jones,  89  Miss.  44, 
42  S  802;  McCormlck  T.  Altneam,  73 
Miss.  86,  19  S  198. 

Mo. — McCormlck  v.  Interstate  Con- 
sol.  Rapid  Transit  R.  Co.,  164  Mo. 
191,  65  SW  262  ;  Klnman  v.  Cannefax, 
34  Mo.  147. 

Nebr. — Wagner  v.  Ladd,  S8  Nebr. 
161,  56  NW  891. 

N.  J.— Seabury  v.  BoUea.  61  N.  J.  L. 
103,  16  A  64,  11  LRA  136. 

N.  M.— Orr  v.  Hopkins,  8  N.  M.  45. 
1  P  181. 

N.  T.— Lake  V.  Tysen,  6  N.  T.  461 ; 
Wright  V.  Wright.  74  Hun  188,  26 
NTS  238 ;  Davis  v.  Gallagher,  65  Hun 
693,  9  NTS*  11  [rev  on  other  grounds 
124  N.  T.  487,  26  NB  1045]  ;  Sher- 
man V.  Mclntyre,  7  Hun  592  ;  Dutcher 
V.  Porter,  63  Barb.  IS ;  Kneeland  v. 
Pennell,  49  Misc.  94,  96  NTS  403; 
Robblns  V.  Downey,  18  NTS  100; 
Treadwell  v.  Abrams.  16  HowPr  219; 
DeFreest  v.  Bloomingdale,  5  Den.  804. 

Pa. — Emmons  v.  Stahlnecker,  11 
Pa.  866  ;  Falrchlld  v.  Dennison,  4 
Watts  258  ;  Miller  v.  Probst,  Add. 
344 ;  Duffy  v.  Flynn,  3  Luz.  Leg.  Obs, 
898 ;  Bradley's  Est,  1$  Phila.  219 ; 
Robinson  v.  Dawaon,  2  WlcIyNC  186, 

Tex. — Wilkinson  v.  Tbulemeyer,  44 
Tex.  470. 

Eng. — Fryer  v.'  Roe,  12  C.  B.  487, 
74  ECL  487.  138  Reprint  977. 

N.  B. — Cas^  V.  Hanington.  19  N. 

B.  282;  Menitt  v.  Woods,  2  N.  R 
261. 

Ont— Ritchie  v.  Frout,  16  V.  C.  C. 
P.  426 ;  Young  v.  Fluke,  IB  U.  C.  C.  P. 
S60 ;  McQueen  v.  McQueen,  9  U.  C. 
Q.  B.  686 :  Rhodes  v.  Crannord,  1  U. 

C.  Q,  B.  aST. 

iSs  "Whuf  tlier*  km  two  mak«e 
of  a  note,  the  note  is  prima  fade 
evidence  ox  an  account  stated  against 
both,  but  If  one  of  the  makers  la  a 
surety  merely  he  may  show  the  facts 
and  rebut  the  presumption  as  to  him- 
self. Hogan  V.  McSherry,  8  U.  C.  Q. 
B.  O.  S.  633. 

tb]  'WUers  a  note  la  ««ont«d  to 
two  penoaa  for  the  price  of  land.  It 
ta  immaterial  whether  the  land  was 
owned  by  one  of  the  payees  atone  or 
by  both.  The  note  is  prima  facie  evi- 
dence of  a  debt  between  the  parties. 
McQueen  v.  McQueen,  10  U.  C.  Q.  B. 
369. 

[c]  Talid  note  replaced  by  void 
note. — Where  a  note  fa  given  up  and 
replaced  by  another,  and  the  latter 
is  void  because  not  stamped,  so  that 
a  recovery  could  not  be  bad  on  It, 
the  note  for  which  It  was  given  in  re- 
newal may  be  Introduced  to  prove  an 
account  stated.  Ritchie  v.  Prout,  16 
V.  C.  C.  P.  426. 

[d]  Proof  of  Meontlon. — ^In  Mat- 
lock V.  Purefoy,  18  Ark.  492,  It  was 
held  that  a  count  upon  a  stated  ac- 
count not  alleged  to  have  been  signed 
by  defendant  Is  not  founded  upon  an 
instrument  in  writing  charged  to  have 
been  executed  by  the  other  party,  and 
that  a  promissory  note  Is  not  admls- 
Blble  In  evidence  until  its  execution 
is  proved. 

[e]  iTotM  given  aa  collaterals 
Where  one  party  was  In  the  habit  of 
giving  to  the  other  notes  which  did 
not  represent  what  was  actually  due, 
but  which  were  intended  to  stand  as 
collateral  security  for  his  indebtedness, 
a  note  given  at  a  certain  time  for  a 


certain  sum  la  not  prima  fade  evi- 
dence that  such  sum  was  a  balance 
due  upon  an  account  stated.  Hill 
Durand,  68  Wis.  160,  16  NW  890. 

86.  Ala.-^Ua  T.  Qeron.  21  Ala. 
669. 

Iowa. — Frost  v.'  Clark,  82  Iowa  298, 
48  NW  82.  • 

N.  T.— Mackay  v.  Kahn,  17  NTS 
603  [den  app  IS  NYS  961]. 

Pa. — ^Falrchlld  v.  Dennison,  4  Watts 
258. 

Ont — Palmer  v.  McLennan,  22  TT. 
C.  C.  P.  268,  566;  Russell  t.  Wells, 
6  U.  C.  Q.  B.  O.  S.  725. 

87.  Buck  v.  Hurst,  L.  R.  1  C.  P. 
297  ;  Douglas  v.  Holme,  12  A.  *  E 
641,  40  ECL  820.  118  Reprint  967  ; 
Wilson  v.  Wllflon,  14  C.  B.  616,  78 
BCL  616,  13S  Reprint  263  ;  Payne  v. 
Jenkins,  4  C.  ft  P.  824,  19  ECL  636; 
Graves  v, .Cook,  2  Jur.  N.  S.  475; 
Bayne  v.  Hare.  1  L.  T.  Rep.  N.  S.  40; 
Curtia  v.  Rickarda,  1  M.  ft  G.  46.  39 
SCL  636,  138  Reprint  241  ;  Feaenmayer 
V.  Adcock,  16  M.  A  W.  449. 

[a]  A  Joint  and  aOTaral  X  O  V 
algned  by  A  and  B  Is  evidence  of  an 
account  stated  by  A  and  B  Jointly. 
althouKh  the  money  for  which  the 
I  O  u  was  given  was  loaned  to  A 
only  on  B'a  promise  to  become  surety 
for  Us  repayment  Buck  v.  Hurst, 
L.  R.  I.  C.  P.  297. 

88.  Long-Bell  Lumber  Co.  v. 
Stump,  86  Fed.  674,  30  CCA  260; 
Weed  V.  Dyer,  68  Ark.  165,  IS  SW 
592 ;  Anthony  v.  Savage,  8  Utah  277, 
8  P  646  ;  Stewart  v.  Kirk,  10  N.  B.  181. 

[a]  But  not  featweea  an  Indorsaa 
and  the  aeoaptov,  because  the  accept- 
ance does  .not  Import  a  prior  debt  as 
between  these  parties.  Calvert  v. 
Baker,  7  Dowl.  P.  G.  17;  Stephens  t. 
Berry,  16  U.  C  C  P.  648. 

M,  Shnerson  v.  Gardiner,  <  K.  B. 
461. 

'  90.  Mont-— Noyes  t.  Toung,  S2 
Mont  226,  79  P  1083. 

N.  T. — ^Montgomerte  v.  Ivers,  17 
Johns.  38. 

Pa.— Barry  v.  White,  69  Pa-  172 
(holding  that  a  writing  certifying  that 
the  party  signing  It  would  pay  a  cer- 
tain amount  for  a  town  lot  on  or  be- 
fore a  certain  date,  and  that  If  he 
should  sell  aald  lot  before  that  time 
for  more  than  a  designated  amount 
the  payee  should  have  the  benefit  of 
tbe  excess,  waa  sufficient  evidence  of 
an  account  stated,  as  embracing  an 
executed  consideration  passed  and  re- 
ceived). 

N.  B. — Casey  v.  Hanington,  19  N.  B. 
282 ;  Bmerson  v.  Gardiner,  6  N.  B.  461. 

Ont — Palmer  v.  McLennan,  22  U. 
C.  C.  P.  258,  566  ;  Ritchie  v.  Prout, 
16  U.  C.  C.  P.  426 :  Toung  v.  Fluke,  15 
U.  C.  C.  P.  360;  Wood  v.  Young.  1< 
V.  C.  C.  P.  260;  Tyke  v.  Coaford. 
14  U.  C.  C.  P.  64 ;  Grant  v.  Young.  23 
U.  C.  Q.  B.  887  ;  Reed  v.  Reed,  11  U. 
C.  Q.  B.  26 ;  Hogan  v.  McSherry.  6 
U.  C.  Q.  B.  O.  S.  633 ;  Russell  v.  Wells, 
6  V.  C.  Q.  B.  O.  8.  726;  Crooks  v. 
Law,  6  U.  C.  Q.  B.  O.  S.  306. 

«.  Wood  T.  Touns,  14  V.  C.  C.  P. 
250  (holding  that  the  production  of  an 
instrument  which  was  a  promise  to 
pay  a  certain  sum  of  money  to  tbe 
order  of  the  maker,  signed  and  In- 
dorsed by  the  maker.  Is  prima  facie 
evidence  of  an  account  stated  between 
tbe  maker  and  the  party  who  sues  on 
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ACCOUNTS  AND  .ACCOUNTING 


[10.  J.]  691 


Even  an  offer  to  -settle  an  account  presented  by 
executing  a  note  for  th^  balance  due  is  equivalent 
to  an  admission  tbat  the  account  as  presented  is 
correct."*.  Such.^  instrument,  whatever  its  form, 
is,  however,  not  conclusive,  but  only  prima  faoie, 
evidence  of  an  aecoant  stated.^^  Where  such  an 
eWdenee  of  indebtedness  is  given,  an  action  may 
be  maintained  upon  the  account  stated,  and  the 
evidence  of  indebtedness  is  admissible  to  prove  the 
stating  of  the  account;"  but  where  an  account  is 
stated  and  an  evidence  of  indebtedness,  such  as 
a  note,  bill,  ete.,  is  given  and  received  in  pajrment 
of  the  account,  the  action  should  be  brought  on 
the  evidence  of  indebtedness  and  not  on  the  ac- 
count stated.*" 


U  276]  (7)  Setention  of  Beftdered  Account 
without  ObjecUon — (a)  Presomption  of  Assent  to 
Oorrectnoa — aa.  In  General  Where  an  account  is 
rendered  by  one  person  to  another,  the  retention 
of  the  same  by  the  latter  beyond  a  reasonable  time 
without  objection  is  evidence  of  his  assent  to  the 
correctness  of  the  account,"  and,  accordingly,  is 
evidence  of  an  account  stated.^  A  majority  of  the 
cases  hold  that  where  the  person  receiving  the  ac- 
count thus  retains  it  beyond  a  reasonable  time  with- 
out objection,  this  fact,  if  onezplained,**^  establishes 
an  assent  to  the  colrectness  of  the  account,^  and  a 
promise  to  pay  the  same,^  and  so  establishes  an 
account  stated.*  Cases  holding  that  retention  of 
an  account  wlthont  timely  objection  is  merely  prima 


an  aeoBimt  stated).  And  see  oases 
supra  note  ST. 

SB;  Elwood  iSUs.  Co.  v.  Betcher.  73 
Ufnn.  les.  75  NW^ IIS. 

93.  Rosencrants  v.  Mason,  85  HI. 
262:  Hill  V.  Sloan,  69  Ind.  181;  Gaakln 
T.  WetlB,  15  Ind.  263 ;  Sherman  v. 
Hclntyre,  7  Hun  (N.  T.)  S92;  Dutcher 
V.  Porten  63  Barb.  (N.  T.)  15;  Knee- 
land  V.  Pennell,  49  MIbc.  94,  9<  NYS 
403  ;  Proctor  v.  Thompson,  IS  AhbN- 
Caa  (N.  T.)  840  ;  Treadwell  v.  Abrams, 
16  HowPr  (N.  T.)  219;  Rogers  V, 
Uorton,  12  Wend.  (N.  X.}  484  [aff 
14  Wend.  676]  ;  Hosan  v.  McSberry, 
«  U.  C.  Q.  B.  O.  &  lit. 

M.  Rsnuey  t.  Dake,  Morr.  (Iowa) 
S8S. 

•9.  CoUlna  v.  Makepeace.  18  Ind. 
448. 

98.  V.  a.— In  re  Hawks,  204  Fed. 
309. 

m.— Sa«e  V.  Fdy.  Co.,  174  HI.  'A. 
5«:  P.  J.  Dawea  Brewery  Co.  v.  Ker- 
wln,  107  HI.  A.  «20. 

Iowa. — Oimham  ▼.  Work,  111  NW 

428.  ■ 

Utnn. — ^Weatem  Newspaper  Union 
V.  Severs trom  Piano  Mtg.  Co.,  118 
Ulnn.  230.  186  NW  752. 

N.  H.— Rich  V.  Eldrfld^e,  42  N.  H. 
153. 

N.  T.— Bradley       McDonald,  167 
Arat.  DiT.  672,  142  'STB  702. 
[a]   n  la  soflMHrt  arldaoe  of 

assent  to  correctness.  Joshua  Hendy 
Iron  Works  v.  Brenneman,  186  Fed. 
188;  MeCnlloch  v.  Jndd.  20  Ala.  708: 
Borders  v.  Oar,  «  Qa,  A.  7S4,  66  SB 
788;  Uojrd  T.  Carried.  S  Ijana.  (N. 
T.)  S64;  Jones  v.,  De  Muth.  187  Wis. 
120,  118  NW  642. 

[bj  Xk  is  mamaUiaA  to  go  to  tts 
jvtr  on  the  Question  of  assent  to 
oorreetnera.  White  v.  MacMi,  29  F. 
Cas.  No.  17,668.  8  Cranoh  C.  C.  260; 
Fraas  V.  Trultt.  2  Colo.  489;  Bee  v. 
Tiemey,  68  IlL  A.  562;  Moran  v. 
Gordon,  88  HI.  A.  '48;  Union  Bank  v. 
Planters*  Bank.  9  Olll  A  J.  (Md.)  439, 
31  Am£>  118;  Kent  v.  Hlghleyman.  17 
Mo.  A.  9;  Hendrlz  v.  Kirkpatrlck,  48 
Nebr.  670,  67  NW  769;  Webb  v.  Cbam- 
bers,  26  N.  C.  874.  ^ 

[c]  asstnt  to  ooneotBeM  may  be 
Im^isd  from  retention  without  timely 
abjection.  Mayberry  v.  Cook,  121  Cai. 
S8S,  64  P  96;  Atuerals  v.  Naflee,  74 
Cal.  60,  16  P  371;  Shlvely  v.  Eureka 
Tellurium  Gold  Mln.  Co..  6  Cal.  A.  236, 
89  P  1078:  PeOrla  Grape  Sugar  Co.  vi 
Tnmey,  58  HI.  A.  663;  Johnson  v. 
McCampbell,  11  Helsk.  (Tenn.)  27. 

87.  Syson  v.  Hleronymus,  127  Ala. 
482,  28  S  967;  Missouri  Pac.  R.  Co.  v. 
B.  F.  Coombs,  etc.,  Commission  Co., 
71  Mo.  A.  299. 

[a]  Xt  la  snttoimt  evldenoe  of  ac- 
count stated.  Lutcher,  etc..  Lumber 
Co.  V.  Sella,  108  HL  A.  166;  Gorman 
T.  McGowan,  44  Or.  697,  76  P  769. 

[b]  Xt  la  soMelSBt  to  ffo  to  the 
faXT  on  the  question  of  account 
Stated.  Coe  v.  Hnttoo.  1  Berg,  ft  R. 
(Pa)  898. 

98.   See  Infra  g  tT7. 

9a.  U.  S. — Wlnbis  V.  Burkham,  10 
Wall.  129,  19  ed.  884:  Chicago,  etc., 
R.  Co.  T.  Clark.  92  Fed.  968,  986.  8S 
CX:a  ISO;  Burrlll  v.  Croaemain,  91  Fed. 
B4I,  644.  8t  CCA  8<S;  Pwter  v.  Prloe. 


80  Fed.  666,  88  CCA  70;  Eitdiel  v. 
Sawyer,  44  Fed.  846;  Talcott  v. 
Chew,  87  Fed.  873;  Bradley  v.  Rich- 
ardson, 8  F.  Cas.  No.  1,786,  2  Blatchf. 
843.  And  see  Hopklrk  v.  Page,  12  F. 
Cas.  No.  0,697,  2  Brock.  20.  . 

Ala. — Loventhal  v.  Morris,  108  Ala. 
3S2,  16  8  672;  Rice  V.  Schloss,  90  Ala. 
416,  7  B  602;  Sloan  v.  Gulce,  77  Ala. 
394;  Bums  r.  Campbell.  71  Ala.  271; 
Hfrschfelder  Levy.  69  Ala.  861; 
Langdon  v.  Roane,  6  Ala.  518,  41  ArlD 
60.  , 

Ark. — Brown  V.  Brown,  16  Ark,  202. 

Cal. — Hendy  v.  March.  75  Cal.  666, 
17  P  702;  Terry  v.  Sickles,  13  Cal. 
427. 

Colo. — Treas  y.  Trultt,  2  Colo.  489. 

Ida, — Lewis  v.  Utah  Constr.  Co.,  10 
Ida.  214,  77  P  836. 

III.— Bailey  v.  Bensley.  87  HI.  666; 
Green  Co.  v.  Smith,  62  III.  A.  1S8. 

Ind. — Ingle  v,  Norrlngton,  126  Ind. 
174,  176,  25  NE  900. 

Iowa. — Sullivan  v.  Herrick,  140  NW 

?69,  861  [cit  Cycl;  Hollenbeck  v.  Rls- 
Ine,  105  Iowa  488.  76  NW  366,  67 
AmSH,  806.  ^ 

lA. — Mansell  v.  Payne,  18  La.  Ann. 
124;  Ledouz  y.  Porche.  12  Rob.  643. 

Md.-^Hardy  v.  Chesapeake  Bank, 
61  Md.  668,  34  AmR  326. 

MIoh.— Raub  V.  Nisbett,  118  Mich. 
248.  76  NW  898;  Pabst  Brewing  Co. 
v.  Lueders,  107  Mich.  41,  64  NW  872; 
Rossman  v.  Bock,  97  Mtch.  430,  66 
NW  777. 

Minn. — ^Western  Newspaper  Union 
V.  Segerstrom.  118  Minn.  280,  136  NW 
768;  Blwood  Mfg.  Co.  T.  Betcher.  78 
Minn.  108,  7S  NW  118;  Robaon  v. 
Bohn,  88  Ulnn.  410. 

Ulsa^-Stebblns  v.  Nlles,  26  Mlsa. 
887. 

Mo. — Shepard  v.  State  Bank,  15  Mo. 
143;  Alexander  v.  Scott.  160  Mo.  A. 
213,  129  SW  991;  Marmon  v.  Waller, 
68  Mo.  A.  610. 

Nebr. — Missouri  Pac.  R.  Co.  v. 
Palmer,  66  Nebr.  669.  Tfi  NW  169. 

N.  H.— Austin  v.  Ri&er.  61  N.  H. 
97. 

N.  T.— Knickerbocker  v.  Gould.  116 
N.  T.  683.  22  NB  578;  Little  v.  Mc- 
Claln,  134  App.  Dlv.  197,  118  NTS 
916;  Allen  v.  McConihe,  58  Hun  606,  12 
NTS  232;  Klngsley  v.  Meloher,  66 
Hun  547,  10  NTS  68;  Allen  v.  Stevens, 
1  NTLegObB  369. 

Oh. — Cincinnati  v.  Cincinnati  St.  R. 
Co^  9  OhSiCP  235,  6  OhNP  140. 

Pa. — Buckley  v.  Maryland  Pav.  Co., 
132  Pa.  672,  19  S  341. 

Tenn. — Johnson  v.  McCampbell,  11 
Heisk.  27 

Utah.— Benltes  t.  Hampton.  8  Utah 
369,  8  P  206;  Oodbe  v.  Toung,  1  Utah 
55. 

Va.— Goldsmith  v.  Lats,  96  Va.  680, 
32  SE  488.  And  see  Mertens  v.  Notte- 
bohms,  4  Gratt.  (46  Va.)  163. 

W.  va. — Shrewsbury  v.  Tufts,  41 
W.  Va.  212,  23  BE  692. 

Wis. — Jones  v.  De  Mutb,  137  Wis. 
120,  118  NW  642;  Engfer  V.  Roemer, 
71  Wis.  11.  86  NW  618. 

1.  Fatlllo  V.  Alien-West  Commn. 
Co.,  181  Fed.  680,  «6  CCA  608:  Dela- 
barre  v.  MoAlpln,  101  App.  J>lv.  468, 
98  NTS  189. 

S.   U.  B.— Btsadard  OU  Co.  v.  Tan 


Btten,  107  V.  8.  SSB,  1  SCt  178,  27 
L,  ea.  819;  Freeland  v.  Heron,  7 
Cranch  147,  8  L.  ed.  297;  Baltimore, 
etc.,  R.  Co.  V.  Berkeley  Springs,  etc., 
R.  Co..  168  Fed.  770,  776  [cit  Cycl; 
Allen-Weat  Commn.  Co.  v.  Patillo,  90 
Fed.  628,  33  CCA  194;  Wlttkowskl  v. 
Harris,  64  Fed.  712-  Balnbrldge  t. 
WUcocks.  2  F.  Cas.  No.  756,  Baldw. 
536;  Baker  v.  Biddle,  2  F.  Cas.  No. 
764.  Baldw.  394;  Richmond  Mfg.  Co. 
V.  Starka,  20  F.  Cas.  No.  11,802,  4 
Mason  2m;  Cherokee  Nation  v.  U.  S., 
40  Ct.  CI.  262  [aff  202  U.  S.  101,  26  SCt 
588,  60  L.  ed.  9491;  McLaughlin  v. 
U.  S.,  36  Ct  CI.  188,  87  Ct  CI.  160. 
And  see  Long-Bell  Lumber  Co.  v. 
Stump,  86  Fed.  574,  30  CCA  260. 

Ala. — Joseph  v.  South  wark  Fdy., 
etc.,  Co.,  99  Ala.  47.  10  S  327;  Ware  v. 
Manning,  86  Ala.  238,  5  S  682;  BumS 
V.  Campbell,  71  Ala.  271;  Powell  v. 
Powell.  10  Ala.  900;  Langdon  v. 
Roane,  6  Ala.  518,  41  Ami)  60:  Stewart 
V.  LASseter,  4  Ala.  A.  666,  69  S  233. 

Ark. — ^Allen-West  Commni  Co.  v. 
Hudglns.  74  Ark.  468.  86  SW  289: 
Dunavant  v.  Fields,  68  Ark.  B84,  60 
SW  420;  Lawrence  t.  Bllsworth,  41 
Ark.  602. 

Cal.— Vlsher  v.  Wilbur,  6  Cal.  A. 
662,  90  P  1066,  91  P  412.  And  see 
Cusick  V.  Boyne,  1  Cal.  A.  648,  82  F 
985.  , 

Fla. — Martyn  v.  Arnold,  86  Fla.  446, 
18  8  791 

III. — State  V.  Illinois  Cent.  R.  Co.. 
246  III.  188,  92  NE  814;  Miller  t. 
Bruns,  41  111.  298;  Plckham  v.  Illinois, 
etc.,  R.  Co.,  168  111.  A.  281;  Rudolph 
Wurlltser  Co.  T.  Dickinson,  163  lit. 
A.  88  [aff  247  HI.  27,  98  NK  132]; 
Northwestern  Fuel  Co.  v.  Western 
Fuel  Co.,  144  HI.  A.  92;  King  v. 
RboadB,  etc.,  Co..  68  111.  A.  441 ;  House 
V.  Beak.  48  HI.  A.  61B  [aft  141  III. 
290,  30  NB  1065,  88  AmSR  807]; 
Mackln  v.  O'Brien,  83  HI.  A.  474; 
McCord  V.  Manson,  17  III.  A.  118. 

Iowa. — Graham  v.  Work,  141  NW 
428. 

Ky.— Little,  etc.,  Inv.  Co.  v.  Plgg, 
96  SW  465,  29  KyL  809;  Phelps  v. 
Plum,  32  SW  753.  17  KyL  817. 

La. — Plbwer  v.  O'Bannon,  43  La. 
Ann.  1042.  10  S  376;  Darby  -v.  Laa- 
trapes,  28  La.  Ann.  606;  Blanc  v. 
Scruggs,  26  La.  Ann.  208;  Freeman 
V.  Howell,  4  La.  Ann.  196.  50  AmJ> 
561;  Shaw  v.  Oakey,  3  Rob.  361.  And 
see  Brodnax  v.  Stelnhardt,  48  La. 
Ann.  682,  19  S  572;  Irving  v.  Edrlng- 
ton,  41  La.  Ann.  671,  6  S  177. 

Mich. — American  Nat.  Bank  V. 
Bushey,  46  Mich.  135,  7  NW  726. 

MlSH. — ^Andlng  v.  Levy,  67  Miss.  61, 
34  AmR  435;  McCall  v.  Nave,  62  Miss. 
494 ;  Coopwood  v.  Bolton,  26  Miss. 
212. 

Mo. — Powell  V.  Pacific  R.  Co.,  66 
Mo.  658:  Kenneth  Inv.  Co.  v.  National 
Bank  of  Republic,  96  Mo.  A.  125.  70 
SW  173;  McKeen  v.  Boatmen's  Bank, 
74  Mo.  A.  281. 

N.  J. — Bolton  v.  Hodgson.  1  N.  J.  L. 
229;  Brown  v.  Vandyke,  8  N.  J.  Eq. 
796,  56  AmD  250  [quot  Weigel  v. 
Hartman  Steet  Co.,  51  N.  J.  L.  446, 
20  A  67]. 

N.  T.— Bpellman  v.  Muehlfeld.  166 
N.  T.  84S.  69  NS  817;  Knickerbocker 
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facie  evidence  ol  an  assent  to  its  correctness,  and 
hence  merely  prima  facie  evidence  of  an  account 
stated,  seem,  rightly  read,  to  hold  only  one  or  both 
of 'two  propositions,  viz.:  (1)  That  the  fact  of  such 
retention  is  open  to  explanation  by  the  adduction 
of  facts  from  which  an  inference  may  be  drawn 
inconsistent  with  the  idea  that  the  account  was 
assented  to  so  as  to  become  a  stated  account;^ 
or  (2)  that  the  person  sought  to  be  chained  may 
show  fraud  or  mistake  in  an  account  which  has 
become  stated  by  reason  of  its  retention  without 
objection  within  a  reasonable  time.^  Thus  read, 
they  do  not  conflict  with  the  preceding  text.  In 
some  eases,  however,  the  character  of  the  parties 
as  merchants  or  otherwise  would  seem  to  control  as 
to  whether  an  unexplained  retention  of  the  account 
without  timely  objection  is  conclusive  evidence  of 
an  assent  to  its  correctness,  or  whether  such  re- 
tention is  merely  a  fact  to  be  submitted  to  the  jury, 
its  weight  and  conclusiveness  to  be  determined  by 
them.* 

277]   Vb.  Behnttal  of  PresnmptioiL   In  any 

event  the  retention  of  the  account,  apparently  be- 
yond a  reasonable  time,  y^ithout  objection,  is  open 
to  ezplanati(m,  so  as  to  defeat  the  presuihption  of 

Oould.  116  N.  T.  ES3,  22  VE  Sti: 
Mancheater  Paper  Co.  v.  Moore,  104 
N.  T.  680,  10  NE  8«1;  Lockwood  T. 
Thome,  11  N.  T.  170,  62  AmD  81; 
Dalntrey  v.  Evans,  148  Ami-  I>lv.  275, 
132  NTS  126;  Little  v.  McCIalB,  134 
Add.  Dlv.  197,  118  NTS  916:  Dakln  v. 
Walton,  85  Hun  661,  33  XYS  203: 
Kinesler  v.  Meleher,  56  Hun  647,  10 
NyS  63;  Hutchinson  v.  Market  Bank, 
48  Barb.  302;  Dows  v.  Durfee,  10  Barb. 
213;  Bruen  v.  Hone.  2  Barb.  586;  Og- 
den   V.   Astor.   6  N.  T.   Super.  311; 


account  stated  otherwise  arisii^  therefrom ;  the  pre- 
sumption of  assent  to  the  correctness  of  the  account 
thug  rendered  and  retained  without  objection  is  not 
conclusive,  but  may  be  rebutted  by  showing  facts 
inconsistent  with  it."    Thus  the  fact  of  retention 
without  objection  may  be  explained  by  showing  that 
the  party  failing  to  object  was  absent  from  home' 
or  suffering  from  illness;^  that  he  had  not  had  an 
opportunity  to  examine  the  account;*  that  he  de- 
layed action,  awaiting  a  more  detailed  statement 
which  had  been  promised  him,^"  or  seeking  informa- 
tion not  conveyed  by  the  statement  rendered  that 
he  lived  at  some  distance  from  the  other  party,  and 
was  expecting  to  see  him  shortly  and  make  bis 
abjections  in  person;"  that  an  expected  meeting 
of  the  parties  was  prevented  or  delayed  by  some 
unforeseen  casualty ,    that  by  consent  of  the  parties 
an  adjustment  of  l^e  account  had  been  deferred;'* 
or  that  by  the  course  of  dealing  or  by  some  under- 
standing between  the  parties  technical  defaults 
were  not  to  be  insisted  upon.^    So  the  failure  to 
object  to  an  account  rendered  may  be  excused  by 
the  fact  that  tbe  alleged  debtor  bt  the  time  of  the 
rendition  disclaimed,  or  had  previously  disclaimed, 
all  liability  on  the  accoabt,'*  or  that  the  parties 


Vernon  v.  Simmons,  15  Daly  399,  7 
NTS  649;  Morrison  v.  Chapman,  63 
Misc.  195,  116  NTS  622:  Case  v. 
Hotchkiss,  87  HowPr  283;  Allen  v. 
Stevens,  1  NYLegObs  359;  Murray 
V.  Toland,  3  Johns.  Ch.  669;  Philips 
T.  Belden,  2  Ed-w.  1.  * 

N.  C. — Gooch  V.  Vaughan,  92  N.  C.. 
<10;  Havklns  v.  Ijong.  74  N.  C.  781. 
And  see  Davis  v.  Stepbenaoiir  149 
N.  C.  113.  62  SB  900. 

Oh. — G(H)dhart  v.  Raatert,  10  OhS& 
CP  40.  7  OhNP  534.  ^  ^ 

Or. — Bailey  v.  Frasier,  62  Or.  142. 
124  P  643;  Hanson  v.  Blrrell,  58  Or. 
410,  115  P  141:  Nodlne  v.  Union  First 
Nat.  Bank,  41  Or.  386.  68  P  1109; 
Crawford  v.  Hutchinson,  38  Or.  678. 
66  P  84:  Howell  v.  Johnson,  88  Or. 
571,  64  P  659;  Flelschner  v.  Kubll,  20 
Or.  328,  26  P  1086:  Truman  v.  Owens, 
17  Or.-  523.  21  P  665. 

Pa.— McMuUln  v.  Reld.  213  Pa.  338, 
62  A  924:  Lelnbach  v.  Wolle,  211  Pa. 
629,  61  A  248;  Pelrce  v.  Pelrce,  199 
Pa.  4,  48  A  689;  Verrier  v.  GuUion,  97 
Pa.  63;  Sergeant  v.  Ewlng,  ^0  Fa.  75; 
Ruch  V.  Fricke.  28  Pa.  241:  Thompson 
V.  Fisher,  13  Pa.  310:  Bevan  v.  Cullen, 
7  Pa.  28i:  Phillips  V.  Tapper,  2  Pa. 
323:  Colket  v.  Ellis,  10  Phlla.  875; 
Hall  v.  Sloan,  9  Phlla.  138;  Payne  v. 
Nicholas,  2  Phlla.  220.  ^    ,  ^ 

Tenn. — Craighead  v.  State  Bank,  7 
TerfC  399 

Utah.— Burraston  V.  Nephl  First 
Nat.  Bank,  22  Utah  828,  62  P  425; 
Benltes  v.  Hampton,  3  Utah  369,  3  P 
206. 

Vt. — Tharp  v.  Tharp,  IB  Vt.  lOB. 

Va.— Townes  v.-Blrchett,  12  Lalffh 
(89  Va.)  173. 

Wash. — Ault  V.  Interstate  Sav.. 
etc..  Assoc..  16  Wash.  627,  47  P  13: 
Baxter  v.  Waite,  2  Wash.  T.  228,  6 
P  429. 

W.  Va. — McGraw  v.  Traders*  Nat. 
Bank,  64  W.  Va.  509.  62  SB  398: 
Shrewsbury  v.  Tufts,  41  W.  Va.  212, 
28  8V.  692;  Ruffner  v.  Hewitt.  7  W. 
Va.  585. 

Wis. — Miller  v.  Ryder,  145  Wis.  626, 
180  NW  518. 

EiiK.~Winis  V.  Jemlgan,  2  Atk. 


251,  26  Reprint  655:  Coventry  v.  Bar- 
clay, 3  De  O.  J.  &  S.  320,  A  BnxCh 
244,  46  Reprint  669;  Parklnaon  v.  Han- 
bury,  2  Da  O.  J.  ft  8.  460,  67  EJnrCh 
360,  46  Reprint  449  [aff  I<.  R.  2  XlT  Xj. 
1,  18  BRC  4111;  Sherman  v.  Sherman, 
2  Vem.  Ch.  876,  28  Reprint  778;  Ticket 
v.  Short,  2  Ves.  239,  28  Reprint  164. 

See  Field  v.  Reld,  21  Oa.  814;  Pratt 
v.  Weyman,  6  S.  C.  Eq.  156. 
8.    See  Infra  |  277. 
4.    See  infra  I  886. 

Tb«M  two  vmposltloaa  mm 


fllrtfiwrti   finn  Infra 


[a] 

dlsarent  and 

I  277  note  6. 

5.  See  Infra  i  292.  * 

6.  U.  S. — Wiggins  V.  Burkham,  10 
Wall.  129,  19  L.  ed.  884.  And  see 
Sharp  V.  Behr,  136  Fed.  796,  798  [clt 
Cyc]. 

Cal. — Dlngley  v.  McDonald,  124  Cal. 
90,  56  P  790. 

Iowa. — Hollanbeck  v.  Rlstlne,  105 
Iowa  488,  76  NW  356,  67  AmSR  806. 

Md. — Hardy  v.  Chesapeake  Bank, 
51  Md.  562,  84  AmR  32^ 

Miss. — Reinhardt  v.  Hines,  51  Miss. 
344. 

N.  T. — Sharkey  v.  Mansfield,  90  N. 
T.  227,  43  AmR  161:  Guernsey  v.  Rex- 
ford,  63  N.  T.  631;  Lockwood  v. 
Thome.  18  N.  T.  285;  Kent  v.  Wilson, 
149  App.  Dlv.  841,  134  NTS  206;  Car- 
penter V.  Nickerson,  7  Daly  424. 

Oh.— Dudley  v.  Oeanga  Iron  Ca,  18 
Oh.  St.  168. 

Pa. — Pelrce  v.  Pelrce,  199  Pa.  4,  48 
A  689. 

Wis.— Jones  V.  De  Muth.  187  Wis. 
120,  118  NW  642;  Engfer  v.  Roemer, 
71  Wis.  11,  36  NW  618. 

See  Johnson  v.  McCampbell,  til 
HelHk.  (Tenn.)  27. 

[a]  VxMiunptlott  of  asMoit  maA 
pxannmtlom  tn  oowetn—  dlatlBp 
iTilshM.  ft  should  be  borne  in  mind 
that  the  question  now  under  con- 
sideration relates  to  the  presumption 
of  assent  to  the  correctnesB  of  a  ren- 
dered account  arising  from  Its  reten- 
tion without  objection  within  a 
reasonable  time,  and  not  to  the  pre- 
sumption of  the  correctness  of  an 
account  which  has  become  stated  be- 
cause of  the  retention  of  an  account 

•renclered  without  timely  objection. 
Both  presumptions  are  Indeed  rebut- 
table. But  the  evidence  which  rebuts 
the  former  goes  to  show  nonassent  to 
the  correctness  of  the  account  ren- 
dered, and  hence  no  account  stated 
(see  text  and  notes  this  section), 
while  the  evidence  which  rebuts  the 
latter  presumption  sroes  to  show  the 
incorrectness   of  a   statttd  account 

:  (see  Infra  |  136).    The  question  in 


tho  former  case  (the  one  now  under 
consideration)  aaka  whether  an  ac- 
count baa  become  stated  by  Implied 
assent.  The  question  In  the  latter 
case  assumes  that  an  account  has 
become  stated  by  Implication,  and  asks 
whether  that  stated  aocoimt  may  be 
impeaohed  by  showlDK  Its  incorrect- 
ness. 

T.  WtKKins  v.  Burkham,  10  Wall. 
(U.  S.)  129,  19  li.  ed.  884;  Iiockwood 
V.  Thome,  18  N.  T.  289. 

[a]  One  partner  away. — Where 
the  entire  transaction  with  a  partner- 
ship was  conducted  with  one  partner, 
and  an  account  therefor  was  present- 
ed to  another  partner,  who  had  no 
knowledge  of  tne  matter,  and  who, 
without  directly  objecting  to  the  ac- 
count, stated  that  the  person  render- 
ing the  account  must  await  the 
return  of  the  other  partner,  this  was 
held  not  to  be  an  acquiescence  in  the 
account.  Miller  v.  Northern  Bank,  28 
Miss.  81. 

8.  Wlgrtns  v.  Burkham,  10  Wall. 

(U.  S.)  129.  19  L.  ed.  884. 

9.  Hardy  v.  Chesapeake  Banfc,  SI 
Md.  662,  34  AmR  326. 

10.  Carpenter  v.  Nickerson.  7  Daly 
(N.  T.)  424. 

11.  Ault  V.  Interstate  Sav.,  etc.. 
Assoc.,  16  Wash.  627,  47  P  13. 

18.  Wiicgins  V.  Burkham.  10  Wall. 
(U.  8.)  129.  19  L.  ed.  881;  Lockwood 
V.  Thome.  18  N.  T.  286. 

13.  Lockwood  V.  Thome,  18  N.  Y. 
285. 

14.  Reinhardt  v.  Hines.  61  \ll8ii. 
344  (holding  that  where  a  party  In- 
sisted that  upon  a  fair  settlement 
there  would  be  i)othlnK  due  from  blm, 
whereupon  both  parUes  agreed  that 
the  balance  ml^t  be  ascertained  by 
referees,  but  the  matter  was  permit- 
ted to  remain  unadJoAted  up  to  the 
time  of  the  bringing  of  the  action, 
there  wari  no  account  stated):  Porter 
V.  Lobach.  16  N.  Y.  Super.  188:  Dud- 
ley V.  Geauga  Iron  Co..  13  Oh.  St. 
168;  Feirce  v.  Pelrce.  199  Pa.  4,  48  A 
68S. 

15.  Lockwood  v.  Thorne.  IS  N.  T. 
286. 

16.  Columbia  River  Packing  Co.  v. 
Tallant,  132  Fed.  271  [reh  den  133 
Fed.  990]:  Love  v.  Ramsey,  139  Mich. 
47,  102  NW  279:  Quincey  v.  White, 
63  N.  T.  370:  Engfer  v.  Roemer,  71 
Wis.  11,  36  NW  618. 

[a]  Season  for  ml*. — In  Quincey 
V.  White,  63  N.  T.  370,  379,  Church, 
J.,  said;  "When,  for  some  liidepen- 
dent  reason,  a  person  disclaims  all 
liability,  he  Is  not  bound  to  examine 
the  Items,  or  be  taken  to  have  as- 
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bad  already  come  to  a  disagreemeot  when  the  ac> 
eoaat  vas  rendere^/^  or  by  the  fact  that  the. person 
sought  to  be  charged  had  already  acquiesced  in  a 
previous  statement  of  the  account  which  differed  ■ 
from  the  one  in  question.'^  And  for  the  purpose 
of  explanation  the  original  transactions  may  be 
iDqair«d  into  notwithstandit^  the  general  rnle  of 
conclusiveness  of  a  stated  account  in^  the  absence 
of  fraud  or  mistake.'^ 

Qnastioii  for  jury.  When  the  person  sought  to 
be  charged  thus  shows  facta  from  which  an  inference 
may  be  drawn  inconsistent  with  the  presumption 
of  assent  to  the  correctness  of  the  account,  the 
question  whether  the  account  beeame  stated  becomes 
one  for  the  jury  on  all  the  evidence,  under  'proper 
instmetions  from  the  court." 

278]  <b)  SenditioiL  of  Aceonut— m.  Neces- 
il^  tvr  BMVfUtiou.  In  order  that  acquiescence  in 
the  eorreotness  of  an  account  may  be  presumed  &om 
silence,  it  most,  appear  that  the  aecount  has  been 
rendered  and  reeaved  by  the  person  sought  to  be 
charged.*^  But  this  rule  does  not  apply,where  the 
debtor  directed  the  entries  against  him,  or  had 
access  to  the  account  book  in  the  course  of  his 
dotiea.** 

Mated  to  them,  if  he  does  not  object. 
In  such  a  caae  he  puts  himself  upon 
higher  ground.  He  says,  in  effect,  I 
have  nothips  to  do  with  thlB  account, 
and  I  deny  all  liability  for  any  thing. 
If  be  fails  in  maintaining  the  position 
he  has  assumed.  It  cannot  be  'said 
that  he  admitted  the  correctness  of 
all  the  items,  for  the  simple  reason 
that  hie  BileQce  as  to  them  la  not 
inconsistent  with  his  subseauent  de- 
nial." 

[b]  BnAw  and  OBstomer^Where 

a  customer.  In  a  personal  interview 
with  the  broker,  denied  liability  on 
a  cotton  tmnsBction  and  called  the 
same  a  'l>ueket  shop','  affair,  his 
silence,  on  receiving  a  statement  of 
his  account  from  the  broker  showing 
losses  on  the  transaction,  did  not 
constitute  an  admission  of  the  cor- 
rectness of  the  account,  so  as  to  ren- 
der the  same  an  account  stated. 
Jacobs  v.  Cohn.  46  Misc.  115,  91  NTS 
339. 

[c]  Xaadlrad  aad  tenant*— Where 
the  occupant  of  premises  denied  all 
liability  as  tenant,  the  retention  by 
him  without  answer,  for  a  period  of 
some  months,  of  a  Dill  rendered  by 
the  owner  of  the  premises  abont  three 
years  after  the  cessation  of  the  occu- 
pancy, did  not  create  a  liability,  on 
the  theory  of  an  account  stated,  for 
use  and  occupation.  Benedict  v.  Jen- 
nings, 47  Misc.  1S4,  9S  NTS  464. 

17.  u.  3. — Edwarda  v.  HoefllngoS, 

35  FeU.  -935. 
N.  T.— Hall  V.  Morrison.  16  N.  T. 

Super.  630. 

Oh. — Goodhart  v.  Rastert,  10  Oh8& 
CP  40,  7  OhNP  S34. 

Or. — Howell  v.  Johnson,  38  Or.  671, 
64  P  659. 

Pa.— Tully  V.  Pelton,  177  Pa.  344, 

36  A  285. 
Wis. — Cobb  V.  'Arundell,    26  Wis. 

653. 

ra3  niTurtratlon. — ^Where  goods  not 
ordered  by  defendant  were  sent  to 
htm  by  plaintiff,  but  defendant  re- 
fused to  receive  them  from  plaintiff's 
agent,  the  failure  of  defendant  after- 
wards to  return  an  account  for  such 
goods  rendered  to  him  by  plaintiff  is 
not  evidence  of  an  account  stated. 
Cobb  V.  Arundell,  26  Wis.  553.  See 
also  Austin  v.  Wflaon,  11  NTS  565. 

18.  Dakln  v.  "Walton,  85  Hun  661. 
33  NTS  203;  Cartwrlght  v.  Greene, 

.^47  Barb.  (N.  T.)  9  (where  a  factor, 
after  selling  a  consignment  of  goods 
and  sending  to  bis  principal  an  ac- 
count of  the  sales,  which  account  was 
acquiesced  In,  was  unable  to  collect 
from  the  pnrtAiaser.  and  thereupon 
resold  the  goods  and  sent  his  prin- 


cipal an  account  of  the  resale,  and 
it  was  held  that  no  presumption  of 
assent  arose  from  failure  to  object 
to  the  account  of  resale). 
19.  See  Infra  g.399. 
aa  Harrison  v.  Henderson,  67  Kan. 
202.  72  P  878;  Sharkey  v.  Mansfleld, 
90  N.  Y.  227.  43  AmR  161. 

81.  Joshua  Hendy  Iron  Works  v. 
Brenneman,  185  Fed.  183;  United 
Hardware-Furniture  Co.  v.  Blue,  59 
Pla.  419,  62  S  364,  S5  LRANS  1038; 
Bradley  v.  McDonald,  167  App.  Dlv. 
572,  142  NTS  702;  Davis  v.  Fromme. 
23  App.  Dlv.  498,  48  NTS  474;  Hall 
v.  Morrison,  16  N.  T.  Super.  520; 
Schoen  v.  New  Tork  Security  Bank, 
81  Misc.  173,  142  NTS  809;  New  Torft 
Cab  Co.  V.  Crow,  23  Misc.  340,  61 
NTS  258. 

[a]  Chutom  of  xaatf«rlBf.p— The 
mere  fact  that  It  was  the  custom  to 
render  weekly  bills  is  not  suflldent, 
unless  the  bills  were  actually  re- 
ceived and  aequlesced  In.  Davis  v. 
Fromme,  23  App.  Dlv.  498.  48  NTS 
474. 

98.  Spellman  v.  Muehlfeld,  166  N. 
Y.  245.  69  NE  817  [rev  48  App.  Div. 
266.  62  NTS  746]. 

83.  Missouri  Pac  R.  Co.  v.  B.  F. 
Combs,  etc,  Commn.  Co..  71  Mo.  A. 
299;  Burst  v.  Jackson,  10  Barb.  (N. 
T.)  219;  Benltea  v.  Hampton,  3  Utah 
369.  3  F  206.  And  see  infra  H  316-319. 

Znowlsdge  of  aooonnt  as  element 
of  assent  see  supra  g  264. 

[a]  .An  aocoimt  kept  In  the  hna- 
ba&d's  name  uid  rendered  to  Um  In 
that  form  will  not  be  presumed  cor- 
rect as  against  the  wife  because  she 
did  not  object  to  It  when  so  rendered. 
Powell  v.  Hopson,  13  La.  Ann.  626. 

[b]  An  assignee  of  an  Insolvent 
debtor  is  a  proper  party  to  whom  a 
creditor  may  render  his  account,  and 
his  acquiescence  therein  binds  the 
assignor.  Thompson  v.  Fisher,  13  Fa. 
310. 

[c]  The  oonalgnor  of  goodmr  being 
the  legal  owner.  Is  the  party  to  whom 
the  consignee  as  factor  should  ren- 
der bis  account  of  sales,  and  his  ac- 
quiescence therein  binds  all  others 
having  an  equitable  Interest  in  the 
goods.    Bevan  v.  Cullen.  7  Pa.  281. 

24.  ni.— Bailey  v.  Bensley,  87  III. 
556;  Bee  v.  Tlerney.  58  111.  A.  552. 

La. — Darby  v.  Lastrapes.  28  La. 
Ann.  605. 

Mo. — McCormack  v.  Sawyer,  104  Mo. 
36,  15  SW  998. 

Or. — Fleischner  v.  KubU,  20  Or.  328. 
26  P  1086. 

Utah. — ^Benltes  t.  Hampton,  S  Utah 
389,  S  P  fO«. 


279]  bb.  To  Whom  Account  Must  Be  Ren- 
dered. The  account  must  be  rendered  to  the  person 
sought  to  be  charged  or  to  some  one  authorized  to 
receive  and  adjust  the  same.^ 

[$  280}.  cc.  Manner  of  Bendition.  This  rule 
applies  in  the  case  of  accounts  rendered  by  mail.^* 

[$281]  dd.  Purpose  of  Benditioa.  In  order  that 
the  rendition  of  an  aecount  whioh  is  retained  with- 
out objection  shall  be  given  the  binding  force  of 
an  account  stated,  it  must  have  been  rondered  with 
a  view  of  ascertaining  the  balance  due  and  making 
a  final  adjustment  of  the  matters  of  aecount  be- 
tween the  parties." 

[i  282]  (c)  Form  of  Account  Rendered — aa.  In 
QoieraL  An  account  rendered  to  which  assent  is 
claimed  by  reason  of  a  failure  to  object  thereto 
must  show  the  amount  o&imed  to  be  due,"  and 
give  on  its  faoe  detailed  information  of  the  items 
comprised  therein,"  and  show  that  it  is  intended  as 
a  flnial  adjustment  of  the  matters  in  account."  And 
it  must  in.  terms  make  the  person  to  whom  it 'is 
rendered  a  party  or  clearly  make  known  the  grounds 
upon  which  it  is  sought  to  hold  him  as  debtor."  The 
fact  that  accounts  rendered  begin  with  balances 
brought  forward  from  other  accounts  previously 

Ramsay,   2  Jebb 


Contra  Price  v, 
ft  S.  338. 

Fxesunption  of  receipt  of  aooonnt 
mailed  see  Evidence  [16  Cyc  10661. 

as.  Harrison  v.  Henderson,  67  Kan. 
202.  72  P  878.    And  see  supra  I  259. 

ae.  PoweU  V.  Pacific  R.  Co.,  66  Mo. 
658;  Manlon  Blacksmith,  etc.,  Co.  v. 
Carreras,  26  Mo.  A.  229. 

[a]  vere  memorandnm.— It  seems 
that  a  writing  in  which  most  of  the 
dates  are  omitted,  and  no  dollar 
marks  are  placed  before  the  figures, 
and  no  balance  is  struck  or  stated, 
and  which  Jiaa  the  appearance  of  a 
mere  memorandum  put  together 
hastily  for  future  consideration,  does 
not  constitute  an  account  stated.  Cof- 
fee V.  Williams,  108  Cal.  550.  37  P 
504. 

U>]  Prices  omltWd. — Where  daily 
bills  are  rendered  for  the  delivery  of 
goods  without  designating  the  prices 
the  retention  of  such  bius  wilt  not 
be  regarded  as  giving  them  the  effect 
of  accounte  stated.  Robaon  v.  Bobn, 
22  Minn.  410. 

97.  Webster  v.  Jackson,  7  KyL 
514.  See  however  Ogden  v.  Astor, 
6  N.  Y.  Super.  3^1  (holding  that  where 
a  surviving  partner  renders  an  ac- 
count to  the  representatives  of  his 
deceased  copartners,  without  vouch- 
ers, and  showing  the  results  of  vari- 
ous adventures  and  transactions,  and 
not  the  details,  it  will  nevertheless 
become  a  stated  account  If  acquiesced 
in  without  any  objection  being  made 
on  those  grounds,  and  without  any 
call  for  vouchers,  details,  or  explana- 
tions). 

as.  Coffee  V.  Williams,  103  Cal. 
560,  37  F  504;  Missouri  Fac.  R.  Co.  v. 
B.  F.  Coombs,  etc.,  Commn.  Co.,  71 
Mo.  A.  299. 

Scope  and  Anally  of  aAJwtBuait 
see  supra  S  259. 

[al  Statements  showing  bnt  ono 
side  of  the  account,  rendered  perlodl" 
cally  while  the  account  is  accruing, 
do  not  become  accounts  stated  by 
retention  without  objection.  Thom- 
llnson  v.  Earnshaw,  14  lit.  A.  593 
[aff  112  111.  311].  So  a  banker's  pass 
book  delivered  to  his  customer,  In 
which  there  are  entries  on  one  side 
only,  is  not  evidence  of  a  stated  ac- 
count between  the  parties,  although 
the  customer  keeps  the  book  without 
making  any  objection  to  the  entries 
contained  In  It.  Bx  p.  Randleson,  2 
Deac.  &  C.  534. 

aO.  National  Cycle  Mfg.  Co.  v.  San 
Diego  Cycle  Co.,  135  Cal.  335.  67  P 
280;  Daytona  Bridge  Co.  v.  Bond.  47 
Fla.  136,  36  8  446:  Benltes  v.  Hamil- 
ton, 8  Utah  t69.  t  P  iok- 
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rendered  will  pot  prevent  their  forming  stated  ac- 
counts nor  will  the  fact  that .  they  contain,  the 
letters  "E.  and  0.  (errors  and  omissions  ex- 
cepted) have  that  effect." 

283]  hb.  Pub  Books.  Pass  books  ^ave  fre- 
quently been  held  to  establish  accounts  stated.^ 
Thus,  the  periodical  balancing  of  a  pass  book,  which 
is  retained  by  the  purchaser  and  in  which  all  pur- 
chases are  charged  and  credits  for  payments  given, 
the  balances  struck  being  carried  forward  as  balance 
due,  will  as  a  rule  constitute  an  account  stated."' 

Bonk  pass  book.  And  the  same  is  generally  true 
as  regards  a  bank  pass  book  written  up  by  the  bank 
and  delivered  to  a  depositor  with  the  voncfaers.'^ 

[i  284]  (d)  Acquiescence  in  Account  Bendered 
— aa.  Necessity  for  Acquiescence.  To  give  an  ac- 
count rendered  the  force  of  an  account  stated,  be- 
cause of  silence  on  the  part  of  the  persou  receiv- 
ing it,  the  circumstances  must  be  such  as  to  justify 
an  inference  of  assent  on  his  -paxt  to  its  correct- 
fa 


neas.  If  his  conduct  excludes  the  idea  of  acquies- 
cence, the  account  cannot  be  converted  into  an  ac- 
count stated."  Where  the  evidence  is  confiicting, 
the  question  whether  the  account  was  objected  to  is  a 
question  of  fact  for  the  determination  of  the  jury.** 
[$  285]  bb.  Sufficiency  of  AcQniescence"— (aa) 
In  General  What  will  amount  to  a  sufficient  acqui- 
escence to  make  an  account  current  an  account 
stated  depends  upon  the  facts  and  circumstances  of 
each  particular  case,  the  relation  of  the  parties,  and 
the  particular  course  of  dealing  between  them.** 
The  inference  of  assent  arising  from  retention  of 
the  account  without  timely  objection  is  more  or 
less  strong  according  to  the  circumstances  of  the 
ease."^  Thus,  the  more  numerous  the  bills  sent  the 
stronger  the  inference  of  assent;***  and  where  the 
person  sought  to  be  charged  retains  the  bill  for 
some  time,  and  then  renders  a  bill  upon  which  he 
credits  the  account  so  rendered  to  him,  it  constitutes 
an  admission  of  the  correctness  of  that  account/^ 


Aeeoimt  addnHMfl  to  put  of 

 Jtm   of  flnsu — In    Banftes  v. 

Hampton,  t  tJUli  S69,  3  P  206,  it  was 
held  that  .811  account  made  out  In  the 
name  of  two  members  of  a  Arm,  and 
•ent  to  them  by  mall,  would  not  bind 
a  third  member  as  an  account  stated, 
without  an  express  admission  on  his 

Eart,  where  it  Is  not  shown  that  he 
new  of  the  account. 
SO.   Union  Bank  v.  Knapp,  3  Pick. 

iMasa.)   »6.  16  AmD  181;  Dows  v. 
►urfee.  10  Barb.  (N.  T.)  218;  Flelsch- 
ner  vrKubll,  80  Or.  S2S,  2B  P  1086. 

n.  Cal. — Branger  v.  Chevalier,  » 
Cal.  S6S. 

Mo. — Kent  v. ,  Hlshleyman,  28  Mo. 

N.  f.— Young  v.  Hill,  «7  N.  T.  lit. 
2S  AmB  99.  _ 

Or. — Fleischner  v.  Kubli,  20  Or.  S28. 
2B  P  1088.  „ 

Eng. — Johnson  v.  Curtiff,  3  Bro.  Ch. 
266,  29  Reprint  528. 

38.    See  cases  Infra  this  note. 

Sa]  A  broker's  paea  book  balanced 
I  returned  to  a  customer  periodl- 
oallv  constitutes  an  account  stated 
with  him.  Marye  v.  StroTise,  5  Fed. 
483,  5  Sawy.  204. 

[b]  An  emplOTM'a  pan  book,  oc- 
casionally handed  to  the  bookkeeper 
of  the  employer,  by  whom  all  nec- 
essary entries  are  made  therein.  Is 
an  account  stated  between  the  parties. 
Burke  V.  Wolfe,  38  N.  Y.  Super.  263. 

83.  F.  J.  Dewes  Brewing  Co.  v. 
Kerwin,  107 '  111.  A.  620;  Gottfried 
Brewing  Co.  v.  S«arkowski,  79  111.  A. 
682;  Ruch  V.  Frlcke,  28  Pa.  241.  Com- 
pare Brain  v.  Coflen.  11  OntWR  949. 

84.  Ul. — Peddlcoro  v.  Gonnard,  8!> 
ni.  102. 

Iowa. — X>es  Moines  Nat  Bank  v. 
SlsBon,  142  Iowa  1»1,  121  NW  633; 
Schoonover  v.  Osborne,  108  Iowa,4S3, 
79  NW  263;  Benton  County  Bank  v. 
Walker,  85  Iowa  728.  51  NW  241. 

Ud. — ^Hardy  v.  Chesapeake  Bank, 
61  Md.  662,  84  AmR  325. 

Mo. — Shepard  v.  State  Bank.  16  Mo. 
143;  Kenneth  Inv.  Co.  v.  Bepublic 
Nat.  Bank,  96  Mo.  A.  126,  70  BW 
173:  McKeen  v.  Boatmen's  Bank,  74 
Mo.  A.  281.  But  see  Lfnn  County  v. 
Farmers',  etc..  Bank.  176  Mo.  539,  75 
SW  893  (holding  that  the  entry  by 
the  cashier  of  a  bank  of  credits  on 
the  bank  book  of  a  county  treasurer 
for  interest  due  the  county  on  dally 
balances,  dally  or  monthly,  did  not 
amount  to  a  settlement,  requiring  the 
county  to  resort  to  equity  to  correct 
a  mistake  therein  to  entitle  It  to 
recover) ;  Lleber  v.  St.  I^ouls  Fourth 
Nat.  Bank,  137  Mo.  A.  158,  117  SW 

N.  J. — Parry  v,  Matawan  Farmers', 
etc..  Bank,  (Ch.)  58  A  806. 

N.  Y.—Shlpman  v.  State  Bank,  126 
N.  Y.  318,  27  NE  371,  22  AmSB  821. 
12  LRA  791;  Barley  v.  BlevMith  Wwrd 
Bank,  76  N.  T.  S18  [afl  7  Daly  47«]; 


Welsh  V.  German-American  Bank,  73 
N.  Y.  424.  29  AmR  176  [alt  42  N.  Y. 
Super.  4621;  Weisser  v.  Denlson,  10 
N.  Y.  68,  61  AmD  781?  Hutchinson  v. 
Market  Bank,  48  Barb.  802:  Clark  v. 
Mechanics'  Nat.  Bank.  11  Daly  239; 
August  V.  New  York  Fourth  Nat. 
Bank,  1  NYS  139. 

Or. — Nodlne  v.  Union  First  Nat. 
Bank,  41  Or.  386,  68  P  1109. 

Pa. — Oreenhalgh  Co.  v.  Farmers* 
Nat.  Bank,  226  Pa.  184,  75  A  260,  134 
AmSR  1016  and  note,  18  AonCas  830 
and  note. 

Tenn. — Craighead  v.  Stato  Bank,  7 
Yerg.  399. 

Ont. — Thomson  v.  StUteman,  M 
Ontl.  148,  4  OntWN  1646. 

And  see  Pickett  v.  Merchants'  Nat. 
Bank,  32  Ark.  346  (where  for  a  period 
of  two  years  a  person  kept  an  account 
with  a  bank  for  money  loaned,  checks 
paid,  and  credits  for  deposits  and 
payments,  the  bank  during  the  time 
making^  monthly  statements,  striking 
the  balance  due  each  month,  which 
was  carried  forward  and  charged 
against  the  depositor,  and  It  was  held 
that  the  monthly  balances  were  not 
distinct  settlements,  but  that  the 
whole  constituted  a  running  account, 
and  was  in  effect  but  one  transaction). 

Contra  McGraw  v.  Traders'  Nat. 
Bank,  64  W.  Va.  609,  63  SE  398. 

[a]  Wbsn  a  d^oaitor  opens  a 
seooad  aaid  sspazata  acoovat,  receiv- 
ing a  new  book  and  retaining  the  -old, 
and  ceases  to  draw  on  the  old  account, 
a  subsequent  balancing  of  the  new 
account  does  not  effect  a  statement 
of  the  old  account.  Tltusvllle  Second 
Nat.  Bank  v.  Thompson,  44  Pa.  Sup. 
200. 

[bl    Objection   by  depoBltor,^-Of 

course.  If  the  depositor  withln-a  rea- 
sonable time  objects  to  the  entries  In 
the  bank  book,  an  account  stated  Is 
not  established.  Schneider  v.  Zrvlng 
Bank.  1  Daly  (N.  Y.)  600. 

[c]  Bntrlsa  on  on*  sU*  only^A 
banker's  pass  book  delivered  to  his 
customer.  In  whiCb  there  are  entries 
on  one  side  only,  is  not  evidence  of 
a  stated  account  between  the  parties, 
although  the  customer  keeps  the  book 
without  making  any  objection  to  the 
entries  contained  in  It.  Ex  p.  Randle- 
son,  2  Deac.  &  C.  534. 

[d]  Brtoppel  The  depositor  may 

be  estopped  by  negligence  from  con- 
testing the  correctness  of  the  pass 
book,  where  the  bank  has  been  mis- 
ted to  its  prejudice  (Leather  Manu- 
facturers' Nat.  Bank  v.  Morgan,  117 
U.  S.  96,  6  set  857,  29  L.  ed.  811); 
but  the  depositor  Is  not  precluded 
from  impeaching  the  pass  book  as 
based  on  the  payment  of  forged 
checks,  unless  the  payment  of  the 
checks  was  Induced  by  his  negligence, 
and  special  damage  will  reault  to  the 
bank  If  compellM  to  make  restitution 


(Kenneth  Inv.  Co.  v.  Republic  NaL 
Bank.  86  Mo.  A.  126,  70  SW  173). 
Impeachment  of  account  stated  for 
fraud  or  mistake  see  infra  I  335. 

3S.  Christian,  etc..  Grocery  Co.  v. 
Bill.  122  Ala.  490,  26  3  149;  Cham- 

?ion  V.  Recknagel,  6  App.  Dlv.  ISl, 
9  NYS  814;  In  re  Klein.  101  NTS 
688;  Lowensteln  v.  Bache,  41  Pa. 
Super.  652. 

Jtabnttal  of  pnsttmptloB  of  aaseait 
to  oonsotness  of  aooonnt  see  supra 
f  277. 

ta]    Hsra  remdltlon .  of  an  nooovnt 

Is  not  sufficient  to  oiake  an  account 
stated.   See  supra  I  278. 

90.  Field  v.  Reld.  21  Ga.  814;  Dlck- 
enon  v.  Scbeuer,  1  NYS  419  [aJt  121 
N.  Y.  871,  24  NB  1094] ;  Valley  Lum- 
bar Co.  V.  Smith,  71  Wis.  304,  37  NW 
412,  6  AmSR  216. 

97.  XnowlAdga  of  f  aots  as  «lraMnt 
of  aoqglesceaioe  see  supra  I  264. 

38.  U.  S. — Morse  Dry  Dock.  etc.. 
Co.  V.  Munson  Steamship  Iilne,  155 
Fed.  160  [afl  158  Fed.  lofll-  Y(»>k  v. 
Wistar.  80  F.  Cas.  Ho.  1M41,  IS 
HazReg  163. 

Ala. — Hlrschfelder  v.  Levy,  69  Ala. 
361. 

Fla. — Martyn  v.  Arnold.  36  Pla.  446, 
IS  8  791. 

Iowa.— Millard  v.  Bennett,  139  NW 
914.  916  [clt  Cyc];  UoUenbeck  v.  RIs- 
tine,  106  Iowa  488.  76  NW  26S,  87 
AmSR  306;  White  t.  Hampton,  10 
Iowa  238. 

La. — ^Darby  v.  Laatrapcs,  28  I^a. 
Ann.  605;  Freeman'  v.  Howell,  4  La. 
Ann.  196,  50  AmD  561. 

Miss. — Miller  v.  Northern  Bank,  28 
Miss.  81. 

N.  Y. — Spellman  v.  Maehlfeld,  166 
N.  T.  245.  69  NE  817;  Lockwood  v. 
Thorne,  11  N.  Y.  170,  62  AmD  81; 
Bumham  v.  Black.  121  NYS  616. 

Pa. — ^Darlington  v.  Taylor.  8  Grant 
196. 

Utah. — ^Benltes  v.  Hampton.  S  Utah 
369,  3  P  208. 

Wash. — Ault  v.  Interstate  Sav.,  eta, 
Assoa,  16  Wash.  627,  47  P  13. 

WI&— Miller  T.  Ryder,  145  Win.  SSS. 
180  NW  618. 

See  Union  Bank  v.  Planters'  Bank. 
9  Gill  &  J.  (Md.)  439,  21  AmD  113; 
Brown  v.  Klmmel,  67  Ho.  430. 

[a]  Failure  to  reply  to  a  Utter 
written  by  an  attorney  stating  that 
a  described  account  has  been  placed 
with  him  for  collection,  and  request- 
ing an  answer  before  suit  is  brought, 
does  not  create  an  account  stated,  no 
matter  how  long  a  time  the  account 
is  kept  without  objection.  Franic  v. 
Lynch.  90  NYS  408. 

as.  Wiggins  V,  Burkham,  10  Wall. 
(V.  S.)  12^  9  U  ed.  834;  Talcott  v. 
Chew.  2?  Fed.  273;  Hlrschfelder  v. 
Levy,  69  Ala.  851. 

40.  Austin  V.  WUson.  11  NYS  666. 

41.  Bewick  V.  Butterfleld.  80  Mich. 
SOS,  S6  NW  881. 
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[i  286]  (bb)  Tiow  of  Betention  of  Aoeonnt 
"Where  a  balance  is  promptly^  or  within  a  reasonable 
time,  objeeted  to,  it  cannot  be  conudered  an  ae- 
connt  stated." .  It  ss  not  necessary  that  the  objec- 
tion should  be  made  at  the  time  of  striking  the 
balance  or  receiving  the  account;  the  lav  simply 
requires  an  objection  vithin  a  reasonable  time;*" 
but  less  indulg«aee.  is  permitted  where  the  partis 
meet  and  scrutinize  their  accounts.^  What  is  a 
reasonable  time  for  the  retention  of  an  account 
depends  upon  the  circumstances  of  the  case,  the 
relationship  of  the  parties,  and  the  usual  course  of 
business.'"  The  conrts  have  not  attempted  to  lay 
down  any  general  test;  various  periods  of  silence 
under  diiferent  circumstances  bave  been  held  suf- 
ficient to  show  implied  assent.**  As  between  mer- 
chants, whether  or  not  they  live  in  the  same 
county,  objection  should  as  a  rule  be  made  within 
several  opportunities  of  writing^  else  the  silence  will 
be  considered  an  acquiescence. 


40.  V.  8.— Taber  Iiumber  Co.  v. 
CySeal.  160  Fed.  596,  87  CCA  498. 

III. — ^Peoria  Grape  Stt|car  Co.  v.  Tur- 
ney,  58  111.  A.  663. 

Mich. — McColl  V.  Jackson  Iron  Co., 
98  Mich.  482,  57  NW  578. 

N.  T. — E:am«8  Vacuum  Brake  Co. 
V.  Prosser.  157  N.  T.  289,, 51  NE  986; 
Hall  V.  Morrison,  16  N.  T.' Super.  620; 
Flckett  V.  Cohu,  14  Daly  550.  1  NYS 
436;  Schneider  v.  Irving  Bank,  1  Daly 
BOO. 

Pa. — Ixtwenstein  v.  Baohe,  41  Pa. 
Super.  552. 

W.  Va. — Shrewsbury  v.  Tufta,  41 
W.  Va.  212,  28  SK  692. 

48.  Ga. — ^Borders  v.  Gay,  6  Ga.  A. 
734,  65  SE  788. 

111.— King  V.  Kahn.  157  111.  A.  2B1. 

N,  T. — Ix>okwood  V.  Thome,  18  N. 
T.  285. 

Pa.— Darlington  v.  Taylor,  8  Grant 

195. 

V.  Va. — Shrewsbury  v.  Tufts,  41 
W.  Va.  218.  28  SE  692. 

44.  P.  J.  Dewes  Brewery  Co.  v. 
Eerwtn,  107  111.  A.  620;  .Darlington  v. 
Taylor.  8  Grant  (Pa.)  19S  (holding 
that  tna  rule  that  objection  may  be 
made  wltftiln  a  reaBonable  time  after 
an  account  la  presented  la  not  applied 
where  two  persona  who  have  accounts 
between  them  meet  on  a  set  purpose 
to  scrutinize  and  adjust  them,  for 
the  reason  that  It  la  presumed  that  a 
man  who  undertakes  to  settle  bis  own 
bufllness  knowa  what  he  Is  about, 
and  that  he  will  call  for  an  explana- 
tion of  every  Item  which  he  does  not 
understand  or  remember,  and  Is  ready 
to  detect  and  dtapose  of  every  ma- 
terial error  or  attempt  at  Imposition). 

[a]  Tmilv  to  objsot  la  a  omnun- 
•tKBOS  to  bs  oOBBldmsd  On  the  ques- 
tion of  assent.  Bertrsnd  v.  Taylor,  82 
Ark.  470. 

45.  U.  S. — Allen-West  Commn.  Co. 
y.  l^tlllo,  90  Fed.  631,  83  CCA  194; 
Batnbridge  v.  WUoocks,  Baldw.  536, 
2  P.  Cas.  No.  755. 

Ala. — Lott  V.  Mobile  County,  79 
Ala.  69. 

Fla. — Daytona  Bridge  Co.  T.  Bond, 
47  Fla.  136,  86  S  446:  Uartyn  v. 
Arnold,  86  Fla.  446,  18  S  791. 

Ida. — Lewis  v.  Utah  Constr.  Co.,  10 
Ida.  214,  77  V  886. 

111. — State  V.  Illinois  Cent  R.  Cow, 
246  ni.  188,  92  NB  814. 

Iowa. — Hollenbeck  v.  Rlstlne,  105 
Iowa  488,  75  NW  856.  67  AmSR  306; 
White  V.  Hampton,  10  Iowa  288. 

lot. — ^Darby  v.  Lastrapes,  28  La. 
Ann.  808:  Freeman  v.  Howell,  4  La. 
Ann.  196,  60  AmD  661. 

N.  H.— Rich  V.  Bldradse.  48  N.  H. 
161 

N.  T.— Pwtw  V.  Lobaeh,  15  K.  T. 
Super.  188. 

Fa. — ^Porter  t.  Patterson,  16  Pa. 
229;  Darlinston  v.  Taylor.  8  Grant 
19S;  Colkat  t.  Bills,  10  PhOa.  878. 

Wash. — Ault  T.  Interatate  Sav.,  ate, 
Assoc,  IS  Wash,  ill,  47  P  18. 


[a]  Qaestioti  of  law. — ^What  Is  a 
reaeonaole  time  Is  a  question  of  law. 
Standard  Oil  Co.  v.  Van  Etten,  107 
U.  S.  325,  1  set  178,  27  Lu  ed.  319; 
Daytona  Bridge  Co.  v.  Bond,  47  Fla. 
136,  36  S  446. 

40.  Atkinson  v. '  Golden  Gate  Tile 
Co.,  21  Cal.  A  168,  131  P  107  (twenty- 
five  days) ;  Donald  v.  Gardner,  44  App. 
Dlv.  235,  60  NTS  668  (one  and  6ne- 
half  months):  Gorman  v.  McGowan, 
44  Or.  597,  76  P  769  (one  month); 
Goldsmith  v.  Lats,  96  Va.  680,  88  SB 
483  (more  than  a  year).  See  how- 
ever Lott  T.  Mobile  County,  79  Ala. 
69  (where  the  retention  of  a  long  ac- 
count for  tblrty-flve  days  was  held 
not  unreasonable  under  the  circum- 
stanoea  of  the  case,  and  not  suflleient 
to  convert  It  Into  a  stated  account). 

[a]  ■arwal  inontha#— Standard  Oil 
Co.  v.  Van  Etten,  107  U.  S.  825,  1  SCt 
178,  27  L.  ed.  319;  McLaughlin  v.  U. 
S.,  86  Ct.  CI.  1S8;  Cuslck  v.'Boyne,  1 
Cal.  A.  643,  82  F  985;  Parklnsoti  Co.  t. 
Tullgren,  177  111.  A.  295;  Northwest- 
ern S*uel  Co.  V.  Western  Fuel  Co.,  144 
111.  A.  92;  Elwood  Mfe.  Co.  v,  Betcher, 
72  Minn.  103,  75  NW  118;  Hawkins 
V.  Long.  74  N.  C.  781. 

[b]  Vsvaral  years. — Lutcher,  et&. 
Lumber  Co.  v.  Bells,  108  111.  A.  166; 
Nodlne  v.  Union  First  Bank,  41  Or. 
3S6,  68  P  1109;  Ripley  v.  Sage  Land, 
etc..  Co.,  138  Wis.  304.  119  IIW  108, 
23  LRANS  787  and  note. 

[c]  Two  years. — Freeland  v.  He- 
ron, 7  Cranch  (U.  S.)  147.  8  L.  ed. 
297;  AUen-West  Commn.  Co.  v.  Pa- 
tillo,  90  Fed.  628.  33  CCA  194;  Townes 
v.  Blrchett,  12  Leigh  (39  Va.)  173; 
Ticket  V.  Short,  2  Ves.  239,  28  Re- 

Srlnt  154.    And  see  ^Hurray  v.  Toland, 
Johns.  Ch.  (N.  T.)  569. 

47.  U.  8.— Talcott  v.  C^iew,  27  Fed. 
273. 

Colo. — Freas  v.  Trultt,  2  Colo.  489, 
Miss.— Stebbins  V.  NUes.  25  Miss. 
267. 

N.  H.— Rich  T.  Sndredge,  42  M.  H. 

163. 

N.  J. — Brown  v.  Vandyke,  8  N.  J. 
Eo.  796,  55  AmD  250. 

N.  Y. — Lockwood  v.  Thome,  11  N. 
T.  170,  62  AmD  81. 

Bng. — ^Willis  V.  Jemegan,  2  Atk. 
8B1,  26  Reprint  665;  Sherman  v.  Sher- 
man. 2  VemCh  276,  23  Reprint  778. 

48.  Objeotloiia  pzsolndlag  admls- 
tltm  of  liability  see  supra  I  266. 

Objsotums  prMlndiag  prsaampUm 
of  assSBt  to  oMrrsotnass  of  aoeowt 
rsnOszad  see  supra  |  277. 

Wma  for  ohjootlnr  to  aeooont  xan* 
OMTsd  see  supra  8  288. 

40.  Blano  v.  Porgay,  6  La.  Ann. 
196:  Peter  v.  ThlCkattm,  61  MlOh.  588, 
17  NW  88  (holding  tb^t  an  objection 
to  payment  tendered  beeauae  not  be- 
ing as  much  as  was  dn^  or  not  what 
the  goods  cost.  Is  enough  to  entitle 
the  seller  to  contest  the  eorreetness 
of  the  account) :  Carpenter  T.  Nlfdc- 
erson.  7  Daly  (N.  Y.)  -424. 


[$  287]  <cc)  Sufficiency  of  Objectloiu  to  Ac- 
count Rendered.^  It  is  not  necessary  that  the 
person  to  whom  the  account  is  rendered  should 
make  formal  objeetionSi  in  order  to  prevent  the 
transaction  from  bein^  an  account  stated  but  an 
objection,  to  be  effective,  must  be  something  more 
than  a  mere  mental  operation  of  the  party  sought 
to  be  cha^dj  it  must  be  communicated  to  the  other 
party." 

288]  (•)  Bads  of  Account  Stated"^— aa.  Fast 
TransaeUoiu  and  Subsisting  Liability.  As  in  the 

case  of  accounts  stated  by  express  assent  or  promise 
to  pay,"*  an  account  stated  does  not  arise  from  the 
retention  without  objection  of  an  account  rendered^ 
where  the  parties  had  engaged  in  no  previous  deal- 
ingSf  and  there  was  no  subsisting  liability  on  the 
Tpmt  of  the  person  soi^fht  to  be  <£u^ed."  Thus,  a 
person  cannot  be  charged^  as  upon  an  account  stated, 
for  the  debt  of  another,  becausw  of  his  having  re- 
tained the  account  without  objecting  to  it.*** 

134  App. 


sa   Little  v.  McClaln. 
Dlv.  197,  118  NYS. 918. 

SI.  Illegal  tranaaotlon  as  baala  of 
aooout  stated  see  infra  I  811. 

Vaoesaltr  for  mutual  dinnaada  see 
infra  f  310. 

so.    See  infra  |  306. 
fiS.    Fla.~-Daytona  Bridge  Co.  v. 
Bond,  47  Fla.  136.  36  S  446. 
,  Miph.— Pudas  V.  Mattola,  173  Mich. 
189,  138  NW  1052,  46  LRANS  634  and 
note. 

N.  Y.— Kemp  v.  Peck,  69  Hun  118, 

18  NYS  112;  Brush,  etc.,  Co.  v.  Ros& 
51  Misc.  44,  99  NYS  788;  Toric  OpttoU 
Co.  v.  Bechtold,  138  NYS  1078. 

Pa. — Spangler  v.  Springer,  22  Pa. 
454. 

Wash.— 'Davis  v.  Seattle  Nat.  Bank, 

19  Wash.  65,  62  P  626. 

W.  Va.— Cooper  v.  Upton.  6S  W.  Va. 
401,  64  SE  527. 

Wis. — Engfer  v.  Roemer,  71  Wis. 
11,  36  NW  618. 

[a]  SHanoe  aftsv  rsndltloa  of  bUI 
for  goods  not  ordsred. — (1)  Where 
goods  are  sent  to  a  person  without  hia 
authority,  and  hia  conduct  Is  not  such 
as  to  show  that  be  accepted  them, 
mere  allsnce  upon  the  aubsequent 
rendition  of  a  bul  tor  the  goods  will 
not  bind  him  as  upon  an  account 
stated.  Cobb  v.  Arundell.  26  Wis. 
653.  (8)  So  the  silent  retention  by 
defendant  of  several  bills  of  goods 
delivered  by  plaintiff  without  au- 
thority, and  without  any  previous 
dealings  between  the  partie's,  does  not 
render  defendant  liable  ae  on  an  ac- 
count stated,  wbere  he  repudiated  the 
sale,  and  returned  the  goods  as  soon 
as  be  discovered  them  on  his  prem- 
ises. Austin  V.  Wilson,  11  NYS  666. 
(3)  And  the  failure  to  return  or  ob- 
ject to  an  account  rendered  for  goods 
sold  Is  not  evidence  that  the  same  has 
become  stated,  where  the  question  at 
issue  is  whether  or  not  plaintiff 
has  sold  any  goods  to  defendant.  Son- 
nenscheln  v.  Max  Malter  Co.,  141  111. 
A.  183.  And  see  Engfer  v.  Roemer, 
71  Wis.  11,  36  NW  618. 

[b]  SUanoe  aftar  randltlos  of  bUl 
for  sanrioea  not  requeatad. — The 
sending  of  a  statement  of  account  for 
services  'by  plaintiffs  to  defendant 
and  Its  retention  without  objection 
by  the  latter  does  not  make  him  liable 
as  on  an  account  stated,  unless  the 
aervtces  in  question  were  rendered  at 
hia  request.  Kellogg  v.  Rowland,  40 
App.  Dlv.  416,  57  NY8  1064;  Engfer 
V.  Roemer.  71  Wis.  11,  86  NW  618. 

64.  National  Cycle  Mfg.  Co.  v.  San 
Diego  Cycle  Co.,  135  Cal.  836,  67  P 
280;  Stlmson  Mill  Co.  v.  Hughes  Mfg. 
Co.,  8  Cal.  A.  669,  97  P  322.  Allen  v. 
Somerset  Hotel  Co.,  88  NYS  944; 
Spangler  v.  Springer,  22  Pa.  454.  But 
inAvery  v.  Leach,  9  Hun  (N.  Y.)  106, 
It  waa  held  that  after  a  long  acqui- 
eaoenca  In  an  aocount  rendered  for 
KOMIs  aold,  the  party  will  not  be  par- 
mluod  to  aet  up  that--tha  goodai-wa- 
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289]  bb.  Olaim  Subject  to  Special  Oontract. 
The  role  that  assent  to  the  correctness  of  an  ac- 
eoant  vill  be  implied  from  the  retention  of  the 
acconnt  withont  objection  does  not  apply  when 
the  ehdm  is  mbjeet  to  a  special  contraet  wiUi  which 
the  account  is  at  variance.  " 

290]  CG.  Olaim  for  Damages.  The  mle  that 
an  account  which  has  been  retained  without  objee- 
tion  may  be  treated  as  an  account  stated  does  not 
apply  to  a  distinct  and  independent  clain^  for 
damages." 

li  291]  dd.  Olaim  on  Qoaiitnm  Uernit.  It  has 
been  held  that  the  doctrine  aiisii^  from  the  reten- 
tion without  objection  of  an  account  rendered  does 
not  apply  as  regards  an  account  for  personal  serrices 
rendered  without  any  express  contract  as  to  com- 
pensation, and  the  value  of  which  is  to  be  de- 
termined on  the  principle  of  quantum  meruit." 

292]  (f)  A^dnat  and  befewaen  Whom  Accoont 
Hay  Become  Stated  1^  Acaniascence—aa.  General 
Bnto  aa  to  HercbMitB.  The  rule  that  an  account 
rendered  becomes-an  account  stated,  where  the  per- 
son receiving  the  account  fails  to  object  thereto 
within  a  reasonable  time,  arose  out  of  the  custom 
of  merchants,  and  was  originally  adopted  by  courts 
of  chancery  as  applicable  to  merchants  only."  In 
some  jurisdictions  in  the  United  States  the  courts 
have  refused  to  extend  the"  rule  beyond  contro- 


furnlshed  to  another — In  this  case, 

his  son.  

[a]  Tlila  la  MpMdaUir  tnw  where 
bills  for  the  same  claim  had  been 
rendered  to  the  real  debtoA  „Bru»h. 
etc,  Ca  v.  Robs,  61  Misc.  44,  99  NYS 
796. 

ea.  Kusterer  Brewing  Co.  v.  Triar, 
99  Mich.  190,  68  NW  82;  Valley  Lum- 
ber Co.  V.  Smith.  71  Wis.  304,  87  NW 
412.  S  AmSR  216;  °alllnger  v.  I^e 
Shore  Traffic  Co.,  67  Wis.  629  30  NW 
790.  And  see  Praley  V.  Blspham,  10 
Pa.  320,  61  AmD  486.  „  ^ 

68.  Chamley  v.  Sibley,  73  Fed. 
980.  20  CCA  167;  Fraley  v.  BIspham, 
10  W.  S20,  61  AmD  486. 

EV.   Burllngame   v.   Bhelmtra^  12 

58.  U."  S.— Freeland  Heron,  7 
Cranch  147,  S  L.  ed.  297 ;  WlttkowAI 
V.  Harris.  64  Fed.  712. 

Mich.— White  v.  Campbell,  26  Mich. 
46S 

Mlsa— Andlnff  v.  iMvy,  67  Miss.  61, 

"^Mol^BroTO  V.  Klmmel,  67  Mo.  430 ; 
Sheparf  V.  State  Bank.  16  Va  14S. 
kT^H.— Rich  V.  Bldredg^  42  N.  H. 

^^N.  T.— Schut*  V.  Morette,  146  N.  T. 
137,  40  NE  780  ;  Murray  v.  Toland,  S 
Johns.  Ch.  689.  ^,        „  ^ 

Or. — Nodlne  v.  Union  Firrt  Nat. 
Bank,  41  Or.  386,  68  P  1109;  Flelsch- 
ner  v.  Kubll,  20  Or.  326.  25  P  1086. 

Va. — Townes  t.  BIrchett,  12  Leigh 
(89  Va.)  178  (per  Allen  J.,  dlssent- 

*"^ng. — Willis  V.  Jerneiran,  2  Atk. 
8B1,  N  Reprint  556 :  Sherman  v.  Sher- 
man. 2  Vem.  Ch.  276,  28  Reprint  778 ; 
Tickel  V.  Short,  2  Ves.  239,  28  Re- 
print 154.  ■ 

59.  Andine  v.  Levy,  67  Miss.  61. 
34  AmR  436;  Rich  v.  Eldredge,  42 
N.  H.  158.  _ 

[a]  Zn  Virginia  and  Wast  Tlv- 
glnla,  It  has  been  said,  the  rule  that 
an  account  rendered  and  retained  for 
a  long  time  without  objection  becomes 
an  account  stated  is  as  a  general 
proposition  Inapplicable  except  as  be- 
tween merchant  and  merchant,  and 
principal  and  agent,  with  mutual  ac- 
counts. McGraw  v.  Traders'  Nat. 
Bank,  64  W.  Va.  609,  63  SE  398. 
But  In  Townes  v.  Birchett,  12  I^igh 
(89  Va.)  178,  the  rule  seems  to  have 
been  applied  upon  the  assumption  that 
the  parties*  were  merchants,  althouA 
one  of  the  Judges  dissented  m  tne 


ground  that  the  parties  were  not  mer- 
chants. And  In  Goldsmith  v.  Latz,  96 
Va,  680,  82  SE  488,  where  the  parties 
seem  not  to  have  been  merchants.  It 
was  held  that  the  acquiescence  raises 
a  strong  presumption  of  correctness 
which  requires  rebuttal, 

60.  U.  S.— Balnbrldge  v.  Wllcocks, 
2  P.  Gas.  No.  756,  Baldw.  636;  Rich- 
mond Mfg.  Co.  V.  Starks,  20  F.  Cas.  No. 
11,802.  4  Mason  296. 

III.— Miller  V.  Bruns.  41  Bl.  293; 
Green  Co.  v.  Smith,  62  111.  A.  168. 

N.  J. — Brown  v.  Vandyke,  8  N.  J. 
Ea.  796,  66  AmD  260. 

N.  T. — Allen  V.  Stevens,  I  NTLeg- 
Obs  359. 

W.  Va.— Ruffner  v.  Hewitt;  7  W. 
Va.  586. 

81.  Wlttkowskl  V.  Harris,  64  Fed. 
712;  Bradley  v,  Richardson,  3  F.  Cas. 
No.  1,786,  2  Blatchf.  343  :  Mackln  v. 
O'Brien.  S3  111.  A.  474:  Hyman  <v. 
Coen,  22  111.  A.  623  ;  McCord  v.  Man- 
son,  17  111.  A.  118;  Andlng  v.  Levy, 
67  MlsB.  61,  84  AmR  436;  Rich  v. 
Eldredge,  42  N.  H.  168. 

m  Rich  V.  Eldredge,  42  N.  H.  168. 
169,  Bell.  C.  J.,  sakl :  "The  rule  as 
thus  stated  does  not  apply  In  the  cases 
of  persona  who  tare  not  merchanta 
But  some  presumption  of  assent  to  the 
correctness  of  an  account  rendered, 
from  the  silence  and  acquiescence  of 
the  party,  without  making  any  objec- 
tion after  a  reasonable  opportunity 
has  elapsed  for  Its  examination,  and 
reasonable  time  for  obJectlnR,  arises 
with  more  or  less  force  In  the  case  of 
all  persons  who  can  t>e  properly  re- 
garded as  men  of  business,  considering 
the  nature  of  their  business  and 
education,  their  local  situation,  and 
other  clrcumstanres,  such  presump- 
tions applying  with  moat  force  In 
cities,  and  being  slightly  regarded  In 
the  country." 

es.  U.  8.— Porter  v.  Price,  80  Fed. 
665.  28  CCA  70. 

Ala. — Joseph  v.  Southwark  Fdy., 
etc..  Co.,  99  Ala.  47.  10  S  827;  Bums 
V.  Campbell.  71  Ala.  271. 

Ark . — Lawrence  v.  Ellsworth,  4 1 
Ark.  502.  V 

Mich.— Pudaa  ,1  If.  Mattola,  178  Mich. 
189,  191.  138  '  IW  1062.  46  LRAN8 
634  and  note  •  Iquot  Cyc]. 

Mo. — Brown  v,  Klmmel.  67  Mo.  480  ; 
Powell  V.  Pacific  R.  Co.,  65  Mo.  658 ; 
Shenard  v.  State  Bank,  16  Mo,  143; 
McKeen  t.  Boiteun's  Bank,  14  Ma 

A.  ni. 


versies  between  merchants,"  or  the  rule  has  been 
so  stated  as  to  embrace  merchants  only,***  although 
evidence  of  such  retention  as  between  parties  other 
than  merchants  may  be  given  to  show  an  implied 
admission  pf  an  acquiescence  in  its  correctness,  the 
weight  of  such  testimony  being  for  the  considera- 
tion of  the  jury  under  all  the  circqmstanees  of  the 
case.'^  In  other  jurisdictions,  however,  the  rule  has 
been  held  to  be  applicable  between  all  classes  of 
business  men,^  although  especially  applicable  to  ac- 
counts rendered  between  merchant  and  merchant." 

[$  293]  bb.  As  against  Aasicnor  for  Orediton. 
Where  an  account  against  an  insolvent  debtor  is 
rendered  to  hia  assignee  who  retains  the  same  with- 
out timely  objection,  the  debtor  la  bound  as  1^  an 
account  stated." 

294]  cc.  Aa  iUialnst  Om^ontioiia,  The  role 
that  assent  may  be  iafored  from  silence  after  the 
rendition  of  an  account  is  appUeable  aa  a^ainat  a 
private  corporation.* 

296]  dd.  Aa  Between  Attozney  and  OUent 
The  rule  that  an  account  rendered  may  become 
stated  acquiescence  applies  as  between  attorney 
and  client.* 

[$  296]  ee.  Aa  between  Ibncntor  or  Adminis- 
trator and  Creditor  or  Diatribntee.  The  rule  as  to 
an  account  rendered  becoming  stated  by  acquies- 
cence does  not  apply  to  an  account  rendered  to  an 

N.  Y.—Spellman  Muehlfeld,  166 
N.  Y.  246,  69  NE  817 ;  Schutz  v.  Mor- 
ette,  146  N.  T.  137,  40  NE  780;  Tows- 
ley  V.  Dentson.  46  Barb,  490. 

Or. — Nodino  v.  Union  First  Nat 
Bank,  41  Or.  386.  68  P  1109 ;  Craw- 
ford V.  Hutchinson,  38  Or.  678,  66 
P  84;  Flelschner  v.  Kubll,  20  Or. 
328,  25  P  1086, 

Pa. — Payne  v.  Nicholas,  2  Phtla. 
220. 

Va.— Goldsmith  T.  Lata,  96  Va.  680, 

32  SE  483. 

Wash. — Ault  V.  Interstate  Sav.,  etc.. 


Assoc.,  16  Wash.  627.  47  P  IS. 
As  between  banker  and  depositor 

see  supra  |  283. 

[a]  As  between  debtor  and  eraOl* 
tor  nneralljH— In  Brown  v.  Klmmel, 
67  Mo.  430,  431.  It  was  said:  "The 
principle  seems  to  have  been  extended 
to  all  cases  where  the  relation  of 
debtor  and  creditor  exists." 

■  [b]  WotUar  short  of  an  Mtompal, 
or  that  which  rises  no  higher  lhan 
mere  evidence,  should  have  more 
welgl)t  in  mercantile  traneactkms  than 
accounts  which  are  rendered  to  one 
man  by  another,  followed  by  acQules- 
cence.  and,  above  all.  by  subsequent 
dealings  of  the  same  nature:  Payne 
V,  Nicholas,  2  Phlla.  (Pa.)  220. 

'ea.   Porter  v.  Price.  80  Fed.  6E5. 
26  CCA  70.  ^ 
'  n*   Thompson  v.  Fl^er.  IS  Pa.  310. 

ea.  Bradley  v.  Rlchardeoo.  3  F. 
Cas.  No.  1.786.  2  Blatchf.  848. 

ra]  Tha  fact  ttiat  a  bank  mmwIt- 
img  an  aoeonnt  luui  aiupended  bvai- 
nesa  will  not  operate  against  the 
presumption  of  acquiescence  In  the 
correctness  of  the  account  from  failure 
to  object,  where  the  bank  was  en- 
gaged In  settling  up  Its  business. 
Union  Bank  v.  Planters'  Bank,  9  Gill 
&  J.  (Md.)  439.  31  AmD  118. 

[b]  Agant  of  corporation. — An  ac- 
count rendered  to  a  corporation  must 
be  delivered  to  an  authorised  agent 
In  order  to  bind  It  as  an  account 
stated.  Missouri  Pao.  R.  Co.  v.  B.  F. 
Coombs,  etc.,  Commn.  Co.,  71  Mo.  A. 
299. 

rc]  An  aooonnt  fn  favor  of  an 
ollloer  of  a  corporation  cannot  be 
converted  Into  en  account  stated 
merely  by  his  plactog  it  on  the  tiooks 
of  the  corporation,  however.  Jonn 
v.  Research  Bxtenslon  Univ.,  167  HL 
A.  132. 

ee.  Case  V.  Hotchkiss,  1  Abb.  Dec 
(N.  T.)  824.  3  Kares  884,  i  TratUMr. 
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ACCOUNTS  AND  ACCOUNTING- 


[ICJ.]  697 


xecutor  or  administrator  as  regards  a  claim  against 
be  decedent  so  as  to  relieve  the  claimant  from 
^^tablisbing  the  claim  in  the  way  prescribed  by 
tatute.*'^  In  any  event,  mere  silence  on  the  part 
£  a  personal  representative  when  a  claim  against 
he  estate  as  presented  to  him  may  not  be  regarded 
s  an  admission  of  the  claim  so  as  to  render  it  an 
ccount  stated  as  against  the  estate.^  It  has  been 
eld  that,  even  where  an  account  rendered  has  becoAe 
tated  by  the  acquiescence  of  the  debtor  in  bis  life- 
ime,  it  is  not  enforceable  as  sneh  by  the  creditor  as 
gainst  the  debtor's  personal  representative  in  an 
quitable  suit  by  the  latter  for  an  accounting.^  Where 
he  aeconnt  of  a  personal  representative  is  snbmitted 
o  the  distributees  in  order  to  effect  an  amicable 
^ttlement,  and  they  retain  it  without  objection 
!or  an  unreasonable  timOy  it  becomes  an  account 
tated  as  to  them." 

[  ^  297]  ft.  Ab  between  Hnsband  and  Wlf «.  The 
loctrine  of  account  stated  by  acquiescence  is  not 
ipplicable  as  between  husband  and  wife  in  regard  to 
m  account  rendered  by  the  husband  to  the  wife7^ 

[$  298]  gg.  As  betweoi  Partners.  The- doctrine 
18  to  debtor  and  creditor  on  an  implied  promise 
resulting  from  presenting  an  account  by  one  party, 
Kud  the  retention  of  it  by  the  othei;  in  silence,  do^ 
not  ordinaxi^  apply  to  an  account  rendered  hj  one 


partner  to  the  others,  relating  to  the  partnership 
business.*^  The  nature  of  the  account  rendered  may, 
however,  be  such  as  to  suggest  an  immediate  de- 
maud  and  to  involve  theelementof  finality  of  adjust- 
ment, in  which  case  it  may  be  converted  into  an  ac- 
count stated  by  acquiescence.^^  This  is  especially 
true  where  the  account  is  rendered  as  a  final  adjust- 
ment of  the  whole  of  the  partnership  affairs.^* 

299]  hh.  As  between  Frincipid  or  Ouatomer 
and  Agent  or  Factor  or  Broker.  The  rule  that  an 
account  may  become  stated  by  retention  of  the 
same  without  timely  objection  applies  to,  accounts 
between  principal  and  agent,^°  and  between  principal 
or  customer  and'  factor  or  broker." 

300]  ii.  As  between  Tenants  in  Oonunon.  Ae- 
counts  rendered  by  one  tenant  in  common  to 
another  are  within  the  rule  that  an  account  may 
become  stated  by  acquiescence." 

[i  301]  6.  Fromise  to  Fay  Account— «.  In  Oen- 
eraL  A  promise  to  pay  the  amount  ascertained  to 
be  due  is  a  necessary  ingredient  of  an  account 
stated,^^  and  the  promise  must  have  been  given 
voluntarily."  But  this  promise  need  not  be  express, 
for  when  the  parties  agree  upon  the  amount  due, 
or  when  their  conduct  justifies  the  inference  that 
they  have  so  agreed,  the  law  implies  a  promise  to 
pay  such  amount."" 


A.  285.  3  AbbPrNS  381,  37  HowPr 
283  ;  Crawlord  v.  Hutchinson,  38  Or. 
578,  65  P  84;  Au!t  v.  Interstate  Sav., 
etc..  Assoc.,  16  Wash.  627,  47  P  13. 

67.  Schutt  V.  Morette.  14«  N,  T. 
137,  40  NE  780  [overr  In  effect  Ogden 
V.  Astor,  6  N.  T.  Super.  3111. 

ra]  Bwuon  for  nil*. —  The  doc- 
trine [of  account  stated  by  acquies- 
c^'nce]  has,  from  the  nature  of  the 
case,  a  much  more  restricted  applica- 
tion when  the  plaintiff  relies  upon  the 
silence  of  an  executor  to  whom  a  claim 
acalnst  the  estate  he  represents  has 
been  presented.  He  Is  not  presumed 
to  be  personally  cognizant  -of  the 
tranMctions  out  of  which  the  claim 
arose.  It  would  subject  the  estates 
of  decedents  to  great  danger  If  meve 
•Hence  of  the  executor  should  be  re- 
garded as  an  admission  of  a  claim 
presented,  and  relieve  the  claimant 
from  establishing'  It  In  the'  ordinary 
way.  and  jntt  upon  the  estate  the  bur- 
den of  afflnnatiTely  establlahlng  mis- 
take or  error.  The  office  of  executor 
or  administTBtor  Is  one  exceedingly 
necessary  and  useful,  and  must,  in 
frequent  Instances,  ''he  assumed  by 
persons  unskilled  In  legal  matters,  and 
to  Infer  from  mere  silence  on  the  part 
of  the  executor  or  administrator  an 
BRreement  that  the  claim  was  lust 
and  a  promise  to  pay  It  would  often 
contradict  the  real  intention  and  tend 
to  subject  estates  of  decedents  to  the 
payment  of  unfounded  claims."  Schutz 
V.  Morette,  146  N.  T.  187.  142.  40  NE 
780. 

[b]  AeqidesoeiiM  after  proper  pre- 
■uttment  of  nTsim  Whrrr  a  claim 
against  an  estate  is  presented,  in 
proper  form  and  duly  verifled,  to  the 
person  and  at  the  place  named  In  the 
Etatutory  notice  to  creditors  given  by 
executors,  and  after  a  reasonable  op- 
portunity to  examine  Into  Its  validity 
•nd  fairness  the  ticecutors  neither  dis- 
pute it  nor  oUTer  to  refer  it  on  the 
ground  that  they  doubt  Its  Justice,  It 
acquires  the  character  of  a  liquidated 
debt  against  the  estate.  Lambert  v. 
Craft,  98  N.  T.  S42. 

6B.  Withers  V.  SandUn.  44  Fla. 
153,  82  8  829.  See  also  BxeeutCHB  and 
Administrators  [18  Crc  BIS], 

ea.  Pratt  V.  Boody.  66  N.  J.  Eq. 
1TB,  36  A  1113. 

70.  Powell  V.  Powell,  10  Ala.  900. 

71.  Bouthwlck  V,  Southwlck,  31 
N.  T.  Super.  47  (holding  that  a  wife 
Is  not  bound  by  the  silent  retention  of 
an  account  of  moneys  dtaburaed  for 


her  use  by  her  husband,  who  has  the 
custody  of  her  money  and  property). 

72.  Hughes  V.  Smlther,  23  App. 
Div.  B90,  49  NTS  116;  Rehill  v.  Mc- 
Tague,  114  Pa.  82,  7  A  224.  60  AmR 
341 ;  Killam  v.  Preston,  4  Watts  ft  8. 
(Pa.)  14;  Schmidt  v.  Lebby,  S>  a  C 
Eq.  829. 

[a]  Bsasen  for  rnle. — In  Hughes 
V.  Smlther,  28  App.  Dlv.  690,  696.  49 
NTS  116  [afr  163  N.  T.  658.  57  NE 
1112]  the  court  said:  "That  [a  part- 
nership account]  Is  simply  one 
partner's  summary  of  the  partnership 
dealings  and  his  version  of  the  part- 
nership status.  The  receipt  of  such  an 
account  suggests  no  immediate  de- 
mand. The  implication  Is  that  it  is 
offered  merely  as  a  basis  for  subse- 
quent liquidation.  It  has  no  element 
of  flnall^.  It  leaves  the  person  who 
receives  It  entirely  free  to  seek  further 
information  before  questioning  his 
partner's  flgures."  And  see  supra 
I  259  note  18. 

78.    See  Partnership  [30  Cyc  448]. 

Dnty  of  partner  to  Inspect  partner- 
ship books  of  aooonnt  see  Part- 
nership [80  Cyc  448]. 

74.    See  Partnership  [80  Cyc  701]. 

76.  McCord  v.  Manson,  17  III.  A. 
118;  Philips  V.  Belden,  2Edw.  (N.  T.)  1. 

[a]  So  also  In  Virginia  and  West 
Tlrguila. — McGraw  v.  Traders'  Nat. 
Bank,  64  W.  Va.  609.  62  SE  898. 

78.  U.  8. — Allen-West  Commn.  Co.. 
V.  Patillo.  90  Fed.  '828.  33  CCA  194  ;* 
Wittkowski  V.  Harris,  64  Fed.  712; 
Eichel  V.  Sawyer,  44  F«d.  845. 

Ala.— rBums  v.  Campbell,  71  Ala. 
271 :  Langdon  v.  Roane,  6  Ala.  518, 
41  AmD  60. 

111.— McCord  v.  Manson.  17  111.  A. 
118.  , 

Iowa. — Ehferlngham  v.  Halsey,  105 
Iowa  709,  78  NW  220. 

Ky.— Phelps  v.  Plum,  82  SW  753, 
17  KyL  817:  , 

I>a. — Flower  v.  O'Bannon,  43  La. 
Ann.  1042.  10  S  376  ;  Allen  v.  Nettles, 
39  La.  Ann.  788.  2  S  602 ;  Darby  v. 
Lastntpes,  28  La.  Ann.  605;  Mansell 
v.  Payne,  18  La.  Ann.  184  :  Freeman 
V.  Howell,  4  La.  Ann.  19ft,  60  AmD 
661:  Ledoux  v,  Porch^  12  Rob.  643. 

N.  H.— Austin  V.  Rlcker.  61  N.  H.  97. 

N".  T. — ^Knickerbocker  v.  Oould,  116 
N.  T.  588,  22  NE  S7S:.Qulncey  v. 
White,  68  N.  T.  370 ;  Dows  v.  Durfee, 
10  Barb.  218 ;  Bruen  v.  Hone,  2  Barb. 
686. 

Pa. — ^Bevan  t.  CuUen,  7  Pa.  til ; 


Smedley  v.  Williams,  1  Pars.  Eq.  Caa. 

369. 

77.  Dunavant  v.  Fields,  68  Ark. 
534,  60  8W  420. 

78.  U.  S. — Joshua  Hendy  Iron  Works 
V.  Brenneman,  186  Fed.  18S ;  Columbia 
River  Packing  Co.  v.  Tallant,  182  Fed. 
271  rreh  den  133  Fed.  990]:  Patillo 
V,  Allen-West  Commn.  Co.,  108  Fed. 
723,  47  CCA  687. 

Ala. — Jasper  Trust  Co.  v.  Lamktn, 
162  Ala.  888,  50  S  337,  1S6  AmSR  33 
and  note,  24  LRANS  1237  and  note: 
Moore  v.  Maxwell.  165  Ala.  299,  46  S 
755  ;  Ivy  Coal,  etc.,  Co.  v.  Long,  139 
Ala.  635,  36  8  722. 

Ga.— Ward  v.  Stewart,  108  Ga.  260, 

29  SE  872. 

Ida. — Qunn  v.  Perseverance  Mln., 
etc.,  Co^  28  Ida.  418,  130  P  468. 

111.— Relss  V.  Neimes,  171  HI.  A. 
479  ;  Neagle  v.  Herbert.  78  III.  A.  17. 

Mo. — Stewart  v.  8t  Louis,  eta,  R. 
Co..  167  Mo.  A.  225,  187  8W  46_:'Ward 
V.  Farrelly,  91  Mo.  A.  870;  Kent  v. 
Hlghleyman,  17  Mo.  A.  9. 

N.  J. — Welgel  v.  Hartman  Steel  Co., 
61  N.  J.  U  4^6.  20  A.  67. 

N.  y.— Volkening  v.  De  Oraaf,  81 
N.  T.  268:  Hall  v.  New  York  Brick, 
etc.,  Co.,  95  App.  Dlv.  271,  28  NTS 
583 ;  McAveIgh  v.  Pelham  Park  R.  Co., 
120  NTS  102. 

BiTeot  of  promise  to  par  see  supra 

I  273. 

79.  See  supra  |  266. 

80.  U.  S. — Joshua  Hendy  Iron 
Works  V.  Brenneman,  186  Fed.  183 : 
Columbia  River  Packing  Co.  v.  Tallant, 
133  Fed.  990  [den  reh  132  Fed.  2711; 
Patillo  V.  Allen-West  Commn.  Co.,  108 
Fed.  723,  47  CCA  637;  Mine,  etc.. 
Supply  Co.  V.  Parke,  etc.,  Co;,  107 
Fed.  881,  47  CCA  34  ;  Tork  v.  Wistar, 

30  F.  Cas.  No.  18,141,  16  IfazReg  163. 
Ala.— Moore  v.   Maxwell,   166  Ala. 

399,  46  S  765  ;  Ivy  Coal,  etc.,  Co.  v. 
iMitg,  139  Ala.  636,  36  S  722 ;  Loven- 
thal  v.  Morris.  103  Ala.  332,  16  8  673. 

Ark.— Weed  v.  Dyer.  68  Ark.  166, 
13  SW  692  ;  8t.  Louis;  ete.,  R.  Co.  v. 
Camden  Bank,  47  Ark.  641,  1  8W704. 

III.— King  V.  Kahn,  167  III.  A.  261. 

Ind. — Bouslog  V.  Qarrett,  89  Ind. 
838 :  TJ.  &.  Health,  etc.,  Ins.  Co.  v. 
Batt,  49  Ind.  A.  277.  97  NE  196. 

Iowa.— Millard  v,  Bennett,  189  NW 
914,  916  tcit  Cyc], 

Ky.— Mattlngly  v.  Shortell,  120  Ky. 
62,  86  SW  316,  27  KyL  426.  8  Ann 
Cas  1134. 

Ll — James  t.  Fellowee,  20  La.  Ann. 
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Nature  of  promise.  The  promise  to  pay  involved 
in  a  stated  account  is  to  pay  the  agreed  balance 
and  not  any  particular  item  of  the  account.^^ 

Express  promise  as  precluding  implied  proqilse. 

Where  an  account  is  stated,  and  as  a  part  of  the 
transaction  there  is  an  express  promise  to  pay  upon 
a  condition  different  from  that  which  otherwise  the 
law  would  imply  from  the  mere  adjustment  of  the 
account,  such  implied  promise  -is  excluded." 

302]  b.  Oonditional  Promise.  In  order  to 
■constitute  an  accoant  a  stated  account  the  promise 
to  pay  need  not  be  absolute  or  unconditional;  a 
promise  to  pay  upon  some  future  contingency  is 
sufficient  if  coupled  with  ah  acknowledgment  of  a 
definite  and  subsisting  indebtedness,^  such  as  a 
promise  by  the  debtor  to  pay  when  he  procures 
the  money  from  a  particular  source,"  or  a  promise 
to  pay  "if  able,"  or  the  like.*"  Where,  however, 
the  promise  to  pay  is  conditional  upon  a  future 
event,  the  party  seeking  to  recover  on  the  account 
stated  must  show  the  happening  of  the  contingency." 
And  where  a  promise  is  in  the  alternative  either 
to  replace  an  article  n^Iigently  destroyed  by  the 
promisor  or  to  pay  a  certain  sum  therefor,  the 
promisee  must  show  that  the  property  was  not  re- 
placed before  he  can  recover  the  agreed  sum  as 


MaM. — Buxton  v,  Eiwards,  184 
Mass.  667 ;  Chace  v.  TrafTord,  116 
Mass.  629.  17  AmR  171. 

Mich. — Kusterer  Brewine  Co.  v. 
Friar.  98  Mich.  190,  88  NW  62 ;  Wat- 
kins  V.  Ford,  69  Mich.  867,  87  NW 
300 ;  Minikln  v.  Ferguson.  68  Hlch. 
189.  22  NW  278. 

Minn. — Western  Newapaper  TTnton  v. 
Segerstrom  Piano  iUg.  Co.,  118  Minn. 
280,  136  NW  762. 

MlBs. — McCall  V.  Nave,  62  Mlsa. 
494.- 

Mo. — Koegel  V.  GIvens,  79  Mo.  77  ; 
Btewart  v,  St.  Louis,  etc.,  R.  Co., 
167  Mo.  A.  226,  137  SW  46 ;  Burger  v. 
Burger,  84  Mo.  A.  168 ;  Hanson  v. 
Jonea,  20  Mo.  A.  696 ;  Kent  v.  Hlgh- 
lennan,  IT  Mo.  A.  9. 

jUont. — Nmres  T.  Toung,  82  Mont. 
228f  79  P  1088;  Volght  v.  Brooks,  19 
Mont.  874.  48  F  649. 

Nebr.— Hendrix  V.  Klrkpatrtck,  48 
Nebr.  670.  87  NW  769;  Brewer  v. 
Wright,  26  Nebr.  80S,  41  NW  169: 
Claire  v.  Claire,  10  Nebr.  64,  4  NW 

Nev.— Qulnn  v.  White,  28  Nov.  43, 
82  P  996,  84  P  818. 

N.  H.— Cochrane  v.  Allen,  68  N.  H. 
260. 

N.  J. — ^Welgel  v.  Hartman  Steel  Co., 
£1  N.  J.       446,  20  A  67;  Jaquea  v. 

Hunt,  16  N.  J.  L.  38. 

N.  T. — Volkenlng  v.  De  Graaf,  81 
N.  T.  268  I  Hall  V.  New  York  Brick, 
etc.,  Co.,  96  App.  Dlv.  371,  88  NYS 
682:  Young  v.  Hill,  6  Hun  613:  Kock 
V.  Bonltz,  4  Daly  117 ;  Forbes  v. 
Wheeler,  39  Misc.  588,  80  NYS  873  ; 
Robbing  v,  Downey,  18  NYS  100  [all 
16  NYS  2051. 

N.  C— Hawkins  v.  Long;  74  N.  C. 
781. 

Oh. — Dyer  v.  laham.  4  Oh.  CIr.  Ct 
429,  2  Oh.  Clr.  Dec  633. 

Pa. — Tassey  v.  Church,  4  Watts  A 
B.  141,  39  AmD  66.  ~ 

Tex. — ^Watson  v.  Dodaon,  (Civ.  A.) 
143  SW  329. 

Eng. — Hackatraw  v.  ImlMr.  Holt  N. 
P.  368,  8  ECL  149. 

Can. — Jackson  v.  Drake,  87  '  Can. 
8.  C.  315,  26  CanLTOccNotes  815 
^rev  2  WestLR  379   (aff  1  WestLR 

'  l^.'  B.— St.  John  V.  Lockhart,  23  N. 
B.  430 ;  Hea  v.  Jon^  7  N.  B.  848. 

Ont — Watkina  y.  Waahbum,  2  U.  C. 
Q.  R  291. 

81.  Porter  v.  Price,  80  Fed.  866, 
86  CCA  70.  . 

82.  Buckeye  Brewing  Co.  v.  Eymer, 
182  Hlch.  294,  89S,  127  NW  19S  [dt 
Cyc] ;  Work  v.  Beaoh,  SI  Hun  7,  8 


NY'S  27,  18  NTS 
West,  2   Den.  (N. 


678 ;  Cartledge  v. 
Y.)    377;  Hill  .v. 


Lott,  IS  U.  C.  Q.  B.  466  ;  Newhom  v. 
Lawrence,  5  U.  C.  Q.  B.  869. 

Vorm  of  dedaratUia  on  MptMa 
promise  nee  infra  I  386.  ' 

S3.  Throop  V.  Sherwood,  9  HI.  92; 
Robblns  v.  Downey,  18  NYS  100.  And 
see  Armltage  v.  Vivian,  2  Man.  360. 
See  however  Ershowaky  v.  Kom,  118 
NTS  478  (holding  that,  where  defend- 
ants promised  that  plaintiffs  "would 
get  ail  the  money  coming  to  them" 
upon  the  happening  of  another  event, 
an  action  on  account  stated  will  not 
lie).  , 

84.  Wafe  V.  Dudley,  16  Ala.  742  ; 
Balrd  v.  Crank,  98  Cat.  298,  88  P  63 ; 
Coughlin  V.  Qutta  Percha,  etc,  Mfg. 
Co.,  88  111.  A.  71 ;  Robblns  v.  Downey, 
IS  NTS  100.  And  see  Cartledge  v. 
West,  2  Den.  (N.  T.)  877. 

86.  Mattlngly  v.  Shorten,  ISO  Ky. 
62,  86  SW  2iS.  27  KyL  426,  8  Ann 
Cas  1184;  McCormaek  v.  Sawyer,  104 
Mo.  86,  16  SW  998 ;  Work  v.  Beach, 
63  Hun  7.  8  NYS  27;  Powell  v.  Noye, 
28  Barb.  (N.  T.)  184;  Russell  t. 
Wells,  S  U.  C.  Q.  B.  O.  S.  726. 

BB.  Work  V.  Beach.  68  Hun  7,  6 
NTS  27.  18  NTS-  678;  Cartledge  v. 
West,  2  Den.  (N.  T.)  877  (holding 
that  a  promise  to  pay  as  soon  as  de- 
fendant should  receive  funds  as  as- 
signee for  creditors  will  not  support 
an  action  In  the  absence  of  proof  that 
such  funds  have  been  received).  And 
Bee  Balrd  v.  Crank,  98  Cal.  298,  S3  P 
,63.  But  see  CouffhHn  v.  Gutta  Percha, 
etc.,  Mfg.  Co..  83  111.  A.  71  (where 
a  debtor  promised  to  pay  when  he 
got  his  money  from  a  certain  source, 
and  an  immediate  action  on  account 
atated  was  allowed)  ;  Mattinply  v. 
Shorten,  120  Ky.  B2.  86  SW  21B,  27 
KyL  426,  8  AnnCaa  1134  (where  It 
was  held  that  a  promise  to  pay  "when 
able"  was  In  law  an  unconditional 
promise  to  pay  at  once,  and  that  an 
action  on  the  account  stated  could  be 
maintained  Immediately). 

87.  .Rutledge  v.  Moore,  9  Mo.  537. 
B8.    Montgomerle  v.  Ivera,  17  Johns. 

(N.  T.)  38. 

89.  Cal.— Balrd  v.  Crank,  98  Cal. 
293,  83  P  68;  Tuggle  v.  Minor,  78 
Cal.  96,  18  P  181. 

III.— Smith  Curiae,  69  Ttt.  221; 
Coughlin  V.  Glutta  Pereha,  etc,  Mfg. 
Co..  88  III.  A.  71. 

Mich.— Burrttt  V.  VUlenuve,  92  Mich. 
282,  52  NW  814. 

Nev.— Qulnn  v.  White,  28  Nev.  42, 
82  P  996,  «4  P  818. 

N.  Y. — Halliburton  v.  Clapp,  1  App. 


upon  an  account  stated."  If  the  promise  to  pay 
is  coupled  with  a  stipulation  that  the  money  is  to 
be  paid  out  of  a  fund  to  come  into  the  hands  of  & 
third  person,  who  is  authorized  so  to  apply  the 
funds,  the  creditor  must  resort  to  that  fund  in 
the  first  instance,  and  cannot  sue  the  debtor  as 
upon  an  account  stated  unless  he  shows  that  there 
was  no  such  fund,  or  that  it  was  insufficient  to 
pay  the  debt,  or  that  the  holder  thereof  refused 
payment."* 

h  303]   c  Promife  to  Pay  in  Fntore.  The 

promise,  if  express,  need  not  be  to  pay  at  once;^ 
but  where  the  promise  is  to  pay  at  a  future  time, 
a  recovery  cannot  b«  had  on  the  stated  aceotmt 
until  the  expiration  of  such  time.*" 

304]  d.  Oonsideratlon.  The  consideration  for 
the  express  or  implied  promise  essential  to  an  ac- 
count stated  has  been  said  to  be  the  stating  or 
settling  of  the  account."^  It  has  also  been  said  to  be 
the  original  transactions  between  the  parties."'  In 
the  case  of  mutual  accounts,  the  demands  on  the 
two'  sides  are  set  off  against  one  another,  and  out 
of  this  a  new  consideration  arises  for  the  promise 
to  pay  the  balance.*"  So  a  new  and  distinct  con- 
sideration arises  for  the  promise  to  pay  where, 
in  arriving  at  the  balance,  there  has  been  some 

Dlv.  71,  88  NTS  1041  faff  149  N.  T. 
188,  48  NE  668]  ;  Vernon  v.  Simmons, 

15  Daly  899,  7  NYS  649  ;  Bottum  v. 
Moore,  IS  Daly  464  (holding  that  & 
promise  to  pay  an  account  In  Install- 
ments as  the  promisor  ml^t  find  It 
convenient  was  an  agreement  to  pay 
in  a  reasonable  time)  ;  Powell  v'.  Noye, 
28  Barb.  184. 

Pa. — ^Anderaon  v.  Best,  176  Pa.  498, 
36  A  194 ;  Tasaey  v.  Church,  4  Watta 
&  S.  141,  89  AmD  66  (promise  to  glva 
note). 

N.  B.— Lee  v.  Howe,  4  N.  B.  S46. 
Ont — ^Toung  v.  Fltac^  IS  V.  C 
C.  P.  860;  McQueen  v.  McQueen.  9 
U.  a  Q.  B.  686.  10  U.  C.  Q.  B.  859 ; 
FergUBSon  v.  Kerr.  6  U.  C.  Q.  B.  261. 
See  Annltage  v.  Vivian.  2  Man.  360. 
,  [a]  Aooonnt  rabjaot  to  attaab- 
mant.'  Where  an  account  stated  be- 
tween the  parties  was  indorsed,  "tho 
above  aect.  la  subject  to  an  attach- 
ment," etc,  this  Indorsement  was 
merely  a  notincation  that  Immediate 
payment  was  prevented  because  a  debt 
had  been  attached,  and  the  transac- 
tion still  amounted  to  an  account 
stated,  payment  of  which  could  be  en- 
forced after  the  Vischarga  of  the  at- 
tachmrat  Halliburton  v.  Clapp,  i 
App.  Dlv.  71.  86  NTS  1041  [aft  149 
N.  T.  188,  48  NB  6681. 

90.  Hilt  V.  Lott,  13  U.  C.  Q.  B.  46S. 
But  see  Coughlin  v.  Outta  PeKha,  etc.. 
Mfg.  Co.,  88  III.  A.  71. 

91.  Ala. — Ivy  Coal,-  etc,  Co.  v. 
Long,  139  Ala.  ESS,  36  S  722  (hoIdlng^ 
that  the  consideration  la  the  agree- 
ment of  the  one  party  for  the  agree- 
ment of  the  other  that  a  certain 
amount,  and  that  only.  Is  due  on  th« 
matters  embraced  in  the  settlement). 

Ml8&— Relnhardt  v.  HInes,  61  Mlas. 
844. 

Mont. — Johnson  v.  Qallatln  Valley 
Milling  Co.,  S8  Mont  83,  98  P  888. 

N.  T. — Holmes  v.  DeCanm,  1  JobnsL 
34,  3  AraD  298. 

Or. — Holmes  v.  Page,  19  Or.  382.  23 
P  961. 

Eng.— LaycOck  v.  Pickles.  4  B.  &  S. 
497,  116  BCTi  497,  182  Reprint  646,  1 
ERC  426 ;  Howard  v.  Brownhtll,  2S 
L.  J.  Q.  B.  28,  1  Stephen  N.  P.  862. 
98.   Auserais  v.  Naglee,  74  Cal.  60. 

16  P  371;  Delaharre  v.  McAlplne,  101 
App.  Dlv.  468,  92  NTS  129. 

Kt.  Rand  v.  Wright,  129  Mass.  SO  r 
Reinhardt  v.  HInes,  61  Miss.  344  ; 
Laycock  v.  Pickles,  4  B.  A  S.  497, 
118  ECL  497.  122  Reprint  646,  1  ERC 
42S;  Callander  v.  Howard.  10  C  B. 
290,  7<»  BCL  —   - 
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eoneessioii  made  apon  items  in  dispute  between  the 
parties,  so  that  the-  balance  is  the  result  of  a  com- 
promise.**  Where  an  account  is  stated,  the  law 
im^es  a  promise  by  the  debtor  to  j^y  on  request, 
and  an  express  promise  by  him,  differing  in  its 
nature  from  the  promise  implied  by  law,  to  pay 
on  a  particular  day,  will  be  nudum,  pactum  unless 
made  upon  a  new  eonsideration."''  The  instrument 
endencing  the  express  promise  may,  however,  be 
such  as  to  import  a  consideration.^ 

[i  3051  7.  BaslB  of  Acconnt  Stated"--^.  Neceft- 
sit7  for  Subsisting  Debt.  An  account  stated  must 
be  founded  on  previous  transaetions  of  a  monetary 
character,  creating  the  relation  of  creditor  and 


debtor  between  the  parties;  the  admission  of  in- 
debtedness must  refer  to  a  past  tran8aQti<m  .or 
subsisting  debt.*^  An  aeeonnt  stated  cannot  be 
made  the  instrrlment  to  create  an  original  liability, 
it  merely,  determines  the  amount  ofvtne  debt  where 
liability  previously  existed;'"'  and  this  notwithstand- 
ing the  proposition,  as  often  laid  down,  that  an  ad- 
mission of  a  certain  sum  beii^  due  in  respect  of  a 
demand  for  which  an  action  would  lie  is  sufficient 
to  show  an  account  stated.^  Accordingly,  an  ad- 
mission of  indebtedness  for  services  rendered  and'  a 
promise  to  pay  the  same  do  not  ereate  an  acconnt 
stated,  where  the  party  sought  to  be  cbax^d  had 
not  employed  the  other  party  to  render  the  services.* 


Ashbj-  T.  Sumw,  IS  U  J.  Exch.  S9t ; 
Brenan  v.  Crawley.  1$  Wkly-  R«P-  1^*- 
[a]    Whw  the  items  ar*  all  on 

<«•  aUm  of  the  account,  and  the 
etatement  of  the  account  conalsfa 
merely  In  the  acknowledglnff  of  the 
debt  due,  whether  constating  of  one 
or  more  Items,  It  ia  evident  that  there 
Is  no  alteration  of  the  situation  of  the 
parties  and  no  new  consideration, 
Ashby  T.  James,  12  L.  J.  E:xch.  2d6. 

94.  Hanley  v.  Noyes,  36  Minn.  174, 
28  NW  189 ;  Wharton  v.  Anderson,  28 
Jllinn.  301,  9  MW  880 ;  Dunham  v. 
Grlswold,  100  N.  Y.  224,  3  NE  76: 
Kock  V.  Boniti,  4  Daly  (N.  T.)  117. 

95.  Rohbins  V.  Downer,  18  NTS 
100 ;  Hopkins  v.  Logan,  7  Dowl.  P.  C. 
3S0 :  Tyke  v.  Coaford,  14  U,  C.  C.  P. 
«4. 

96.  Davles  v.  Wilkinson,  10  A.  * 
E.  98,  87  ECL  74,  113  Reprint  38 ; 
Tyke  v.  Coaford.  14  U.  C.  C.  P.  64. 

97.  Basla  of  aooonat  atatod  \ty 
acqvlMoanoe  see  supra  gj  288-291. 

SB.  U.  a— Nutt  V.  U.  S..  28  Ct.  01. 
68.  See  however  Patillo  v.  Allen- 
West  Commn.  Co.,  181  Fed.  iSO,  6B 
CCA  508. 

Ala. — Jasper  Trust  Co.  v.  Lamp- 
kin.  162  Ala.  388,  896,  50  S  337,  136 
AmSR  33  and  note,  24  LRANS  1237 
fcit  Cyc]  :  Ivy  Coal,  etc.,  Co.  v.  Long, 
139  Ala.  535,  86^  722;  Christian  v. 
Nla^ra  P.  Ins.  (to.,  101  Ala.  6S4,  14 
S  374  ;  Ventress  v.  Ounn,  S  Ala.  A. 
226,  60  S  560. 

CaL— Balrd  v.  Crank,  98  Cal.  899, 

53  P  S3 ;  Terry  v.  SJcklee,  13  Cal.  427 ; 
Stlmson  Hill  Co.  v.  Hushes  Mfg.  Co.. 
i  Cal.  A.  859.  97  P  SZf. 

Conn. — Zacarlno  r.  Pallottl,  49 
Conn.  16. 

Fla. — ^Daytona  Bridge  Co.  v.  Bond, 
47  Fla.  13^  S«  S  445. 

Mass. — Chsm  V.  Chase,  191  Mass. 
fiSC.  78  XE  116. 

Mo.— Ban-  v.  Lake,  147  Mo.  A.  252, 
126  SW  756;  Flase  v.  Blutke,  127  Mo. 
A.  422,  106  SW  689. 

Nebr. — Jorgensen  v.  KIngsley,  60 
Nebr.  44,  82  NW  194. 

N.  T.— Schuta  v.  Morette.  148  N.  T. 
137,  40  NE  780:  Btenton  Jerome, 

54  N.  T.  480 ;  Bauer  v.  Ambs,  144 
App.  Dlv.  274,  128  NTS  1024  ;  Kellogg 
v.  Rowland,  40  App.  Dlv.  416,  67  NTS 
1064 ;  Callahan  v.  CRourke,  17  App. 
Dlv.  277.  45  NTS  764 ;  Brush,  etc.. 
Ca  V.  Ross.  51  Mlac.  44,  99  NTS  796  : 
Torlc  Optical  Co.  v.  Bechtold,  138  NTS 
1078  ;  McAneIgh  v.  Pelham  Park  R. 
Co.,  120  NTS -102 ;  Allen  v.  Somerset 
Hotel  Co.,  88  NTS  944  ;  Austin  v. 
Wilson,  11  NTS  665. 

Or.— Vanbebber  v.  Flunkett,  26  Or. 
562,  S8  P  707,  27  LRA  811  and  note; 
Truman  v.  Owens,  17  Or.  683,  21  P 
665.  ^ 

Pa.— Mellon  v.  Campbell,  11  Pa.  415. 

Vt — Powers  v.  New  England  F.  Ins. 
Co.,  68  Vt.  390,  35  A  331. 

Wash. — Davis  v.  Seattle  Nat.  Bank, 
19  Wash.  65,  52  P  526 ;  Baxter  v. 
Walte,  2  Wash.  T.  228.  6  P  429. 

W.  Va. — Cooper  v.  Upton,  66  W.  Va. 
401,  «4  BE  623. 

Wia.— Valley  Lumber  Co.  v.  Smith. 
71  Wla  t94,  37  NW  412,  6  AmSR  216  ; 
Melcbolr  r.  Mccarty,  31  Wis.  262,  11 

E^— Scaddlos  V.  Eylea,  9  Q-— ?■ 
SBSTTS  ECL  SR.  116  Reprint  1504 ; 


Brooka  v.  Bockett.  9  Q.  B.  847.  68 
ECL  847,  116  Reprint  1609;  P«t<ai  v. 
Lyon,  9  Q.  B.  147,  68  ECL  147,  116 
Reuint  1231:  Buck  v.  Hurst  L.  B.  1 
C.  F.  297 ;  mitehead  v.  Howard,  2  B. 
A  R  272,  6  ECL  187,  129  Reprint 
1010;  Tucker  v.  Barrow,  7  B.  it  C. 
623,  14  ECL  281.  108  Reprint  866: 
Wayman  v.  Hllllard,  7  BIng.  101,  20 
ECL  64,  181  Reprint  39;  Clarke 
V.  Webb,  1  C.  M.  *  R.  29 ;  Hopkins  v. 
I*ogan,  7  Dowl.  P.  C.  360  :  Allen 
V.  Cook,  2  , Dowl.  P.  C.  546  ;  Baker  v. 
Heard,  5  Blkch.  969  ;  Lemere  v.  EHliott, 
6  H.  4  N.  656 ;  French  v.  French,  2 
M.  &  a  644,  40  ECL  786,  138  Re- 
]^lnt^908;  Lubbqek  v.  Tribe,  8  M.  ft 

N.  b'.— Murray  v.  Moflfat,  19  N.  R 
481 :  Kennedy  v.  Adams,  16  N.  B.  162. 

Ont. — Rex  v.  Bank,  10  Ont  L.  117, 
6  OntWR  186;  Casey  v.  McCall,  19 
U.  C.  C.  P.  90;  Stephens  v.  Berry, 
16  V.  C.  C.  P.  648  ;  Toms  v.  Sills,  29 
U.  C.  Q.  B.  497  ;  Grant  v.  Toung, 
23  U.  C.  Q.  B.  887  ;  Huron  Dlst.  Coun- 
cil V.  London  Dlst.  Council,  4  U.  C.  Q. 
B.  302;  Hogan  v.  McSherry,  6  U.  C.  Q. 
B.   O.  ■  S.  633. 

Bnla  appUad  to  aoooiut  atated  liy 
aoqniasceno*  see  supra  I  288. 

[a]  A  alnffla  Itam,  to  support  an 
account  stated,  must  be  such  as  to 
create  an  actual  debt.   See  infra  |  810. 

tbl  Daallngs  wltli  one  and  ao- 
ooont  with  anothar. — ^Defendant  has 
the  right  to  show  that  the  account, 
although  standing  upon  his  books  in 
the  name  of  plaintiff,  was  actually 
the  account  of  another,  whom  plalntlfTs 
name  represented ;  that  all  of  the 
dealings  were  with  and  the  Indebted- 
ness was  to  such  other  person ;  and 
so  that  defendant  had  Incurred  no  re- 
sponsibility to  plaintiff.  Field  v, 
Knapp,  108  N.  T.  87,  14  NB  829. 

[cj  Xlatak*^— An  admission  of  in- 
debtedness and  a  promise  to  pay-  the 
same  are  Ineffectual  to  create  an  ac- 
count stated,  where  founded  on  the 
mistaken  belief  that  a  debt  pre^xlated. 
Flsse  V.  Blanke,  127  Mo.  A.  422.  105 
SW  689  :  OouRh  t.  FIndon.  7  Exch.  48. 

[d]  Tlw  faot  tliat  1A*  dalit  ae- 
knowlMlr*d  im  not  dna  at  the  time  of 
acknowledgment  does  not,  however, 
preclude  its  becoming  a  stated  account. 
Armftage  Vivian,  2  Man.  300.  And 
see  Infra  R  310.  See  however  Hill  V. 
Lott.  13  U.  C.  Q.  B.  466. 

[e]  The  relation  of  a  bank  and  Ita 
depositor  la  that  of  debtor  and  ored- 
Itor  so  as  to  make  a  bank  pass  book 
balance  the  subject  of  the  rules  ap- 
plicable to  stated  aecotnit   See  supra 

I  283. 

99.  Cal.— Stlmson  Mill  Co.  v. 
Hughes  Mfg.  Co.,  8  Cal.  A.  669,  97 

P  322. 

Conn. — Zacarino  v.  Pallotti,  49  Conn. 
36  (where  It  Is  said  that  if  one  per- 
son agrees  to  pay  another  a  certain 
amount  for  a  chattel,  this  cannot  be 
called  an  account  stated). 

Mass. — Chase  v.  Chase,  191  Mass. 
556,  78  NE  116. 

N.  T. — Bauer  v.  Ambs,  144  App. 
Dlv,  274,  128  NTS  1024  ;  Austin  v. 
Wilson,  II  NTS  566. 

Or. — Truman  v.  Owens,  17  Or.  523, 
21  P  666  (holding  that  where  the 
purchaser  of  good&  to  whom  a  bill 
has  b<^  presented,  gives  an  order 


on  a  third  person  tai  payment  before 
the  MU  is  due,. and  as  a  part  of  the 
original  transaction  itself,  and  in  ex- 
ecution of  the  agreonent  between  the 
parties,  there  is  no  account  stated). 

Ont— UoKay  v.  Grlnley,  80  V.  6. 
Q.  B.  64. 

[a]  A  spaolaX  afMnnent  to  par  a 
waxtg,  of  aonar  cannot  be  converted 
Into  an  account  stated.  Wharton  v. 
Cain,  60  Ala.  408 ;  Clarke  v.  Webb,  1 
C.  M.  &  R.  80. 

tb]  X  O  V.~Where  defendant  ver- 
ly  agreed  to  purchase  of  plaintiff 
the  lease  and  goodwill  of  hla  premises, 
and  on  being  asked  for  a  deposit  gave 
an  I  O  U  for  £26,  but  afterward 
refused  to  complete  the  purchase,  the 
I  O  U  was  not  evidence  of  an  account 
stated.  Lemere  v.  Elliott,  6  H.  &  N. 
656.  But  where  auctioneers  received 
the  purchaser's  I  O  U  as  a  deposit 
with  the  vendor's  consent,  and  the 
purchaser  signed  a  contract  of  sale 
reciting  that  he  had  paid  a  deposit, 
the  auctioneers  were  entitled  to  re- 
cover the  amount  of  the  I  O  U  from 
the  purchaser  on  account  stated,  as  the 
transaction  was  the  same  as  If  the 
auctioneers  had  lent  the  money  and 
then  received  it  In  respect  .  of  the 
deposit  for  the  vendor.  Cleave  v. 
Moors.  3  Jur.  N.  S.  48. 

1.  Lubbock  V.  Tribe,  3  M.  &  W. 
607,  613  (where  It  Is  said  that  such 
proposition  means  "that  the  simple 
promise.  If  It  stand  unexplained  and 
uncontradicted,  la  evidence  to  go  to  a 
jury  that  the  plaintiff  claims  that  sum 
to  be  due,  ana  that  there  are  matters 
of  accoimt  between  the  parties ;  It 
does  not  go  further  than  that ;  and 
It  Is  only  when  you  come  to  look  at 
the  facts  on  which  the  promise  was 
made  that  you  are  enabled  to  see 
whether  it  is  an  account  stated  or 
not"). 

[ai  Am  aoknowladffmaat  by  a  d«- 
f eBdaat,  aftA  action,  of  money  btfnff 

Aw  to  plaintiff,  where  there  was  no 
debtor  account  between  them  proved 
to  have  existed  before,  Is  not  evidence 
of  an  account  stated.  Allen  v.  Cook, 
S  Dowl.  P.  C.  646,  647.  In  this  case 
Taunton,  J.,  said  :  "It  might  be  other- 
wise if  there  had  been  an  anterior 
debt,  or  anterior  account  in  evidence, 
to  which  the  promise  or  acknowledg- 
ment might  have  applied.  But  hera, 
there  was  no  prior  debt.  There  was 
nothing  to  which  it  could  apply,  ex- 
cept the  demand  Indorsed  on  the  writ 
There  was,  therefore,  no  evidence 
sought  to  be  given  on  the  account 
stated,  except  the  one  acknowledg- 
ment, which  was  not  evidence  of  any 
debt  prior  to  the  action  being  brought." 

a.  Wharton  v.  Cain.  50  Ala.  408; 
Kellogg  v.  Rowland,  40  App.  Dlv.  416, 
67  NTS  1064. 

[a]  Sarrloas  rondarad  another. — 
Where  a  physician  presented  his  bill 
to  a  woman  for  services  rendered  to 
her  deceased  husband,  and  she  paid 
a  part  of  it  and  offered  to  make  fur- 
ther payments  In  settlement  thereof, 
telling  him  that  he  had  better  accept 
such  part  than  nothing,  this  did  not 
show  a  stated  account,  there  helng 
nothing  to  prove  that  the  services 
were  rendered  at  the  request  of  the 
woman,  or  that  she  had  ever  had  any 
dealings  with  the  phj^cian  befeure  her 
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Ho  the  mere  promise  to  pay  the  debt  of  another  will 
not  make  an  account  stated  as  between  the  promisor 
and.  the  creditor}"  nor  will  the  acknowledgment  of 
A  debtor,  upon  an  order  of  his  creditor,  of  the 
correctness  of  the  debt,  create  an  account  stated 
as  between  the  debtor  and  the  holder  of  the  order.* 
306]  b.  Nature  of  Debt— (1)  In  OeneraL 
Ttie  nature  of  the  original  demands  upon  which  the 
account  is  stated,  provided  they  are  of  a  monetary 
character,  is  immaterial.^  They  may  be  founded 
on  an  equitable  liability,"  and  need  have  no  rela- 
tion to  trade.'  Although  a  transaction  was  originally 
an  express  contract  of  purchase  and  sale,  there 
may  afterward  be  a  settlement  affording  a  basis 
for  BtTit  on  an  account  stated.* 

[$  307]  (2)  Oonttngeiit  Olaima.  An  account 
cannot  be  stated  with  regard  to  a  debt  payable  on 
a  contingency." 

[$  308]  (3)  Unlivnidated  Damaces.  The  claim 
must  be  one  which  creates  a  debt  in  its  restricted 
sense,  as  distinguished  from  i  claim  for  unliqui- 
dated damages.  The  latter  cannot  form  the  basis 
of  an  account  stated.^" 

309]  (4)  Balance  Strnck  on  Specialty.  Where 
a  debt  is  secured  by  deed  and  a  balance  is  struck  for 
the  purpose  of  ascertaining  how  much  remains  due 
thereon,  and  the  obligor  admits  the  correctness  of 


the  balance  and  promises  to  pay  it,  it  is  held  on  t:.e 
one  hand  that  an  action  will  not  lie  on  an  insim'.  l 
eomputassent,  but  muftt  be  brought  Dpon  the 
cnrity."    But  on  the  other  hand  it  is  held  that 
if  subsequently  to  and  independently  of  the  d«-'i 
there  is  an  admission  of  indebtedness  the  amoar' 
may  be  recovered  upon  an  account  stated;"  anil 
where  the  account  consists  of  items,  part  of  whit*! 
are  recoverable  in  covenant  and  the  residue  ar>> 
not  recoverable  in  such  action,  and  a  general  halan--- 
'  is  struck,  assumpsit  on  an  account  stated  may 
be  brought  for  the  recovery  of  the  whole  balance."* 
Where  the  instrument  under  seal  is  not  a  contnirt 
to  pay  money,  but  is  merely  a  release  of  mutruJ 
demands  except  such  as  are  enumerated  in  tl<e 
instrument,  a  final  balance   struck  between  the 
parties  will  support  an  account  on  an  insimnl  €ofr-\ 
putassent.^*    And^  where  one  induces  another  to 
enter  into  a  lease  by  promise  to  contribute  a  wr- 
tain  amount  of  money  for  repairs,  and  afterwar'l 
refuses  to  carry  out  such  agreement,  he  may  h^- 
liable  on  an  account  stated  upon  admissions  miHt- 
by  him  that  he  owed  the  amount,  upon  the  grounOj 
that  the  matter  of  such  admissions  is  distinct  fmis ' 
the  lease." 

,  310]  e.  Nec^tr  for  Hntnal  or  Oross  J>e- 
nuuids.   In  order  to  support  an  agreement  as  an 


husband's  death.  Callahan  v.  O'Hourke, 
17  App.  Dlv.  277,  46  NTS  764. 

3.  French  v.  French,  2  M.  A  Q.  644, 
40  ECL  785,  ISS  Reprint  903. 

Malm  ap^t«d  to  Moonnt  stated  l>j 
aoantoSMiio*  see  supra  g  288. 

fa]  t>»'bt  InoliiaMr  In  oontraot. — 
But  where  the  purchaser  of  timber 
agreed,  aa  a  part  of  the  considera- 
tion, to  pay  the  debt  of  another  to 
the  vendor,  and  paid  one  half  and 
promised  to  pay  the  other  half  on  the 
following:  day,  thin  supports  an  account 
stated  for  the  hal^  remaining  unpaid. 
Ferguson  v,  Kerr,  5  U.  C.  Q.  B.  261. 

4.  Kennedy  v.  Adams,  15  N.  B.  162 
( where  B  drew  upon  A  a  written 
order  reQuestlng  him  to  pay  K  "the 
amount  of  my  account  furnished," 
upon  which,  on  prefientment,  A  wrote 
"correct  for,  say  175,"  and  It  was 
held  that  ther«  was  no  consideration 
to  support  an  account  stated}.. 

6.  Lallande  v.  Brown.  121  Ala.  S13. 
26  8  S97;  Albrecbt  v.  Oteii,  IS  Mich. 
»S9i  Stevens  v.  Tnlter,  4  MlCh.  $87: 
Hanler  v.  Noyes,  36  Minn.  174.  28 
NW  189.    And  aee  Infra  M  814-327. 

Aeooiiiit.jrtat*a  m  Inolnding'  itoaa 
of  lat«r«*t  see  Interest  [22  Cyc  14981. 

Ibrgw  of  original  lnd*bt«dn*Mi  In 
aoooont  stated  see  Infra  ||  329,  881, 
332. 

[a]  A  olslm  on  aa  oxproas  oom- 
tnwt  to  pay  a  specified  sum  for  cer- 
tain services  cannot  be  the  subject  of 
an  account  stated.  Thomasma  v.  Car- 
penter, 176  Mich.  423,  141  NW  569, 
46  LRANS  643. 

[b]  A  claim  fouadod  on  a  wvttton 
laatzunuat  may  property  be  the  sub- 
let of  an  account  stated.  Whlttlng- 
ton  V.  Stanton,  63  Fla.  311,  6S  S  489. 

6.  Ryan  v.  Orosa,  48  Ala.  370; 
Laycocfc  v.  Pickles,  4  B.  &  S.  4«7,  116 
ECL  497,  122  Reprint  646,  1  ERC  4.26. 

[a]  In  noh  oaio,  liow«v«r,  there 
must  be  a  direct  liability  from  de- 
fendant to  plaintiff.  Marshal]  v.  Wil- 
son, Ir.  R.  8  C.  If.  866. 

7.  See  srqira  1  898,  infra  |  114 
et  seq. 

8.  EMmonaon  v.  Lovan  Carriage, 
etc.,  Co.,  149  Mo.  A.  128,  130  SW  84 
(semble).    And  see  Infra  !  809. 

B>nl«  aa  to  aooonnt  ataMd  hj  ao- 
4ni«sconoo  see  supra  I  289. 

[a]  Wlior*  vtandlag  tr*w  wan 
•out  liT  parol  for  a  certain  sum,  an 
admission  that  that  sum  was  agreed 
to  be  paid  for  standing  trees,  made 
after  the  trees  were  felled  and  carried 
away,  was  sufficient  to  show  an  ac- 


count stated.  Knowles  v.  Michel,  13 
East  249,  104  Reprint  366. 

9.  Balrd  v.  Crank,  98  CaL  293,  38 
P  63 ;  Tuggle  v.  Minor,  76  Cal.  96, 
18  P  131;  Bird  v.  Legge,  7  Dowl.  P. 
C.  814;  Baker  v.  Heard,  6  Bxch.  969. 

10.  Pudas  v.  Mattola,  178  Mich. 
189,  188  NW  1082,  46  LRANS  634 
(holding  that  an  unliquidated-  claim 
for  tort  is  not  provable  as  an  account 
stated  on  the  theory  that  defendant 
promised  to  settle  It  at  a  stipulated 
sum)  ;  Vanbebber  v.  Plunkett,  26  Or. 
562.  38  F  707,  27  liRA  811  and  note; 
Parker  v.  Clemon,  80  Vt.  621,  68  A  646. 

Bale  applied  to  aooount  stated  tir 
aoaolesoenoe  see  supra  I  290. 

fa]  Adjnstaaent  and  part  pay- 
ments—Plaintiff  placed  a  quantity  of 
cigars  in  defendant's  hands,  to  be 
sold  at  a  certain  price,  and  not  to 
be  delivered  until  they  had  been  paid 
for.  In  violation  of  Instructions  de- 
fendant sold  the  cigars  on  credit  and 
delivered  them  without  receiving  pay- 
ment The  agent  aftermrd  brougnt  a 
suit  in  his  own  name  against  the 
purchaser  for  fraud  1»  obtaining  the 
goods,  obtained  a  Judgment,  and  settled 
Judgmrait  4)y  taking  the  purchaser'a 
note  payable  to  the  agenfs  order. 
After  the  commencement  of  the  suit 
against  the  purchaser,  and  before  Judg- 
ment, the  agent  promised  his  principal 
to  pay  for  the  cigars,  and  afterward 
paid  nim  a  certain  amount  on  ac- 
count It  was  held  that  the  nature 
of  the  claim  was  such  that  an  action 
on  account  would  have  been  plaintiff's 
appropriate  remedy,  and  that  when 
the  parties  met  and  defendant  made 
the  promise  to  pay,  and  had  in  fact 
paid  plaintiff,  the  account  might  be 
regarded  as  adjusted ;  that  that  which 
before  the  agreement  was  Indefinite 
and  unsettled  became  settled  and 
liquidated,  and  that  there  was  suffl- 
clent  to  support  an  action  upon  an 
account  stated.  MltcheU  v.  Allen,  38 
Conn.  188. 

11.  Toung  V.  Bnl,  67  N.  Y.  168,  28 
AmB  99;  Ollson  v.  Stewart  ?  Watts 
(Pa.)  100 ;  MIddledltch  v.  Ellis,  2 
Exch.  628.  See  also  Zimmerman  v. 
Woodruff,  17  IT.  C.  Q.  B.  584. 

12.  Jackson  v.  Drake,  37  Can.  S. 
C.  816 ;  Holmes  v.  Billings,  10  N.  R 
232;  Gross  v.  Bilcker,  18  U.  C.  Q. 
B.  410. 

ta]  Oases  reviewed^Tn  Foster  t. 
AUanson,  2  T.'  R.  479,  100  Reprint  268. 
articles  of  partnership  mider  seal  were 
entered  Into  between  the  parties,  con- 


taining a  covenant  to  account  annua)).- 
and  make  a  final   settlement  at  th" 
end  of  the  partnership,  and  upon  a 
dissolution  the  parties  accounted  an'i 
struck  a  balance  which  was  In  fiv^r 
of   plaintiff   and   Included    items  ii<-t 
connected  with  the  partnership,  whir>: 
defendant  promised  to  pay.     It  wa- 
held  by  the  court  that  assumpsit  lav 
on  such  promise,    Mr.  Justice  BuIIt 
gave  it  as  his  opinion  that  the  acti'  D 
might  have  been  maintained,  althou^-h 
the  account  liad  Included  no  other  ftem' 
than   those   of  the   partnership ;  bu*. 
In  Gllson  v.  Stewart  7  Watts  (Pai 
100,  this  was  said  to  carry  the  prin- 
ciple beyond  any  Judicial  determina- 
tion in  which  the  question  was  ral^l 
In  another  case,  however  (Moravia  v. 
Levy,  a  T.  R.  488  note,  100  Reprini 
260)  the  same  learned  Judge  (Buller) 
distinctly  held  that  upon  the  balanc 
struck   under  such   articles  of  part- 
nership the  expre»   promise  to  pay 
the  balance  was  sufflclent  ground  for 
the  action.    In  New  York  ("West  v. 
Cartledge,  -6  HIU   488)    it  was  hel'' 
that  a  landlord  could  recover  under  a 
count  upon  an  Inslmul  computa»rnt 
althou^    the    accounting  cohcmik^ 
rents  secured  by  deed :  bat  the  ofdnl^ 
in  this  case  was  based  upon  the  stit^- 
ment  of  Mr.  Juattte  Bulfer  first  abnrt 
referred  to.   In  Danforth  v.  8chohi>ri». 
etc..  Tump.  Road.  18  Johna   (N.  T.l 
227,  assumpsit  on  an  implied  promfw 
to  pay  a  balance  due  under  a  corcnant 
to  pay  money,  a  part  of  which  haJ 
been  paid,   was    sustained,    hut  ap- 
parently upon  the  ground  that  no  ob- 
jection was  made  on  the  argument 
to  the  form  of  the  action.  In  which 
case  the  court  considered  that  tl^^ 
covenant  was  set  out  only  as  induce- 
ment and  relied  upon  Moravia  v.  Levy, 
supra. 

13.  State  v.  Jennings,  10  Ark.  4»; 
Spangler  v.  Springer_22  Pa.  454;  (Wil- 
son V.  Stewart  7  Watts  (Pa.)  IM; 
Foster  v.  Allanson.  2  T.  R.  479,  lOd 
Reprint  258. 

14.  Hoyt  V.  WiUtlnson,  10  Pick- 
(Mass.)  31  (where  the  parties  dre^ 
up  an  account  and  executed  an  in- 
strument under  seal.  In  which  thef 
agreed  that  the  paper  contained  every 
claim  that  either  had  against  ih<> 
other,  and  that  when  the  account 
should  be  balanced  all  other  securiiirf 
against  each  other  should  be  can- 
celed). 

15.  Seago  v.  Dean,  4  Blog.  4S9. » 
aCL  S8L180  Kb^SbA  BUTt  C  «  ?■ 
170,  14  ECL^^uT 
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::ecouut  stated,  it  is  not  necessary  that  there  should 
have  been  mutual  or  erras  demands  between  the 
parties/*  and  even  a  single  transaction  or  claim 
Diay  form  the  ba^is  for  an  account  stated."  Where 
the  account  i£t  stated  with  reference  to  a  single 
item,  that  item  must,  as  in  other  eases*^^  be  of  a 
character  which  creates  an  actnal  debt  between  the 
parties.'* 

311]  d.  Illegal  peiiiuid8.">  Since  the  state- 
ment of  aeeounts  must  rest  upon  a  subsiatii^  in- 
debtedness, it  follows  that  a  claim  which  is  void 
by  reason  of  illegality  will'  not  support  an  account 
stated,^  as  wh^  the  account  stated  is  with  r^ard 
to  d^ms  founded  on  the  illegal  sale  of  liquors,*' 
or  where  it  includes  naurious  interest;"  and  the 
alleged  debtor  is  not  estopped  from  showing 
ill^lity  in  particular  itoiu  cA  an  aooount  stated 
or  by  reason  of  his  haviz^  retained  the  account' 
rendered  without  objection.''  So  an  action  upon  a 


16.  U.  a— MBitin  V.  Acker,  16  F. 
Cas.  No.  9.16S>  Blatchf.  ft  H.  Adm.  279. 

Ala. — Jasper  Trust  Co.  v.  Lampkin, 
162  Ala.  388,  60  S  337,  186  AmSR 
Xi  and  note,  24  LRANS  1237  ;  Ware 
V.  Mannlnff,  M  Ala.  238.  15  S  682; 
Ware  v.  Dudley,  18  Ala.  74S. 

CaL— Balrd  v.  Cronk,  98  CaL 
83  P  <3. 

Ind. — BouatoK  v.  Oarrett,  39  Ind.  838. 

MlclL— Pudaa  v.  Mattola,  173  Mich. 
189,  138  NW  1062,  46  LRANS  634 
and  note:  Stevena  v.  Tuller,  4  Mich. 
387. 

If.  J,-^Weisel  V.  Hartman  Steel  Co., 
51  N.  J.       446,  20  A  67. 

N.  T.— Schutc  T.  Moratte,  146  N.  T. 
137.  40  NB  780:  Kock  T.  BonitX,  4 

^^'^.-^^^^arker  Cl«noiiB,  80  Vt.  Bth 
68  A  646. 

WI&— Cobb  V.  Arundetl,  26  Wis.  663. 

Eag. — Styart  v.  Rowland,  1  Show. 
K.  B.  216,  89  Reprint  645. 

But  see  Schmidt  v.  Lebby,  32  S.  C. 
Eq.  329  ;  McQraw  v.  Traders'  Nat 
Bank,  64  W.  Va.  609,  63  SE  398. 

17.  Ala. —Moore  v.  Crosthwalt,  136 
AlEL  272,  33  S  28 ;  Nooe  v.  Gamer, 
70  Ala.  443  :  Wharton  v.  Calne,  60 
Ala.  408 ;  Langdon  v.  Roane,  6  Ala. 
S18,  41  Am1>  60. 

Ark.— Pulliam  v.  Booth.  81  Ark.  420. 
CaL— Balrd  T.  Cronk.  98  Cal.  893, 
33  P  G3. 

Md. — Cathell  v.  Ooodwln,  1  Harr.  & 
G.  46S. 

Mich. — Stevens  v.  Tuller,  4  Mich.  887. 

Mo, — Boylan  v.  The  Victory,  40  Mo. 
244  :  Rutledire  v.  Moore,  9  Mo.  637. 

N.  J. — ^Welgel  V.  Hartman  Steel  Co., 
51  N.  J.  L.  446,  20  A  67 ;  Jaques  T. 
Hum.  16  N.  J.  L.  88. 

N.  T. — Schultz  V.  Moretta,  146  N.  T. 
137.  40  NB  780;  Stein  v.  Stein,  140 
App.  DiT.  806,  126  NTS  244  ;  Kock  v. 
Bmltz.  4  Daly  117 ;  Robblns  v. 
Downey,  46  NYSt  279. 

Or.— Vanbebber  V.  Plunkett.  26  Or. 
567.  88  P  707,  87  LKA  811  and  note. 

TeXd — ^Neyland  v.  Neyland,  19  Tex. 
433. 

VL — ^Powers  v.  New  Bn^Iand  F.  Ins. 
Co.,  CS  Vt.  890,  86  A  831:  Warren 
T.  Caryl,  61  Vt  881,  17  A  741. 

Wis.— Cobb  V.  Arundell,  26  Wis.  553. 

Eng.— Lane  y.  Hill.  18  Q.  B.  252,  83 
ECL  2B2,  118  Reprint  94;  Porter  v. 
Cooper.  1  C.  M.  ft  R,  887  ;  Knowles 
V.  Michel,  18  East  249,  104  Reprint 
3«6 ;  KIrton  V, .  Wood,  1  M.  &  Rob. 
253 ;  Hltrhmord  v.  Primrose,  6  M.  ft 
a  65,  106  Reprint  975 ;  Bartlett  v. 
&Dery,  1  T.  R.  42  note,  99  Reprint  961. 

In  Weigel  v.  Hartman  Steel  Co.,  61 
K  J.  U  446.  460,  20  A  67,  Reed,  J., 
mid:  "It  Is  apparent,  from  an  ex- 
uninatltm  of  the  course  of  decisions 
touching  what  wlH  and  what  will  not 
amount  to  an  account  stated,  that  the 
courts  have  drifted  away  from  the 
original  standard  of  a  stated  account. 
An  account  stated  originally  presented 
to  the  l^al  mind  the  Idea  of  mutual 
accounts  and  of  a  balance  struck  by 


a  comparison  of  such  accounts  made 
by  the  respective  creditors.  Such  an 
account  stated  Involved  an  agreement 
in  respect  to  the  Items  In  snch  ac- 
count which  were  to  be  allowed,  and 
so  implied  an  assent  to  the  correct- 
ness of  a  balance  found  to  be  due 
against  one  of  such  creditors.'  .  .  . 
-But  it  now  seems  to  be  entirely  settled, 
that  It  Is  not  essential  that  there 
should  be  mutual  or  counter  accounts 
between  the  parties  to  support  an  ac- 
tion for  an  account  stateo.  A  bill  of 
Itema/ rendered,  or  even  a  single  item 
presented  to  a  party  and  acknowledged 
to  be  correct  will  constitute  such  an 
account." 

[a]  ma  la  otlur  Unmm^ 

In  other  words,  the  rule  Is  that  If  a 
fixed  and  certain  sum  .la  admitted  to 
be  due  for  which  an  action  would 
He,  this  will  support  a  count  upon  an 
account  stated.  Porter  v.  Cooper,  1 
C.  M.  ft  R.  387.  And  see  cases  supra 
this  note. 

rb]  An  aoknowledffment  by  an  In- 
dOTMr  of  his  liability  upon  a  bill  of 
exchange  will  support  a  count  for  an 
account  stated,  although  It  Is  a  single 
Item  of  Indebtedness.  HIghmore  v. 
Primrose,  6  M.  ft  S.  65,  105  Reprint  976. 

[c]  Oompromlse  on  promlasory 
nots.  ■■When  the  payee  of  a  note  upon 
which  several  paymentB  have  been 
made  presents  ft  to  the  maker,  and 
at  his  request  agrees  to  remit  a  part 
of  the  interest,  and  the  parties  com- 
pute the  amount  due  upon  that  basis, 
and  fix  upon  the  sum  so  found  as  the 
amount  to  be  taken  as  due  upon  the 
note,  this  will  sustahi  an  action  upon 
an  account  stated.  Buxton  v.  Ed- 
wards, 134  Mass.  667. 

18.  See' supra  I  80S, 

19.  Ala.— Ware  v.  Dudley,  16  Ala.  742. 
Or. — Truman  v,  Owens,  17  Or.  628, 

21  P  666. 

Eng. — Buck  T.  Hurst,  X<.  R.  1  C.  P. 
29?  ;  Whitehead  v.  Howard,  2  B.  ft  B. 
372,  6  ECL  187,  129  Reprint  1010; 
Tucker  v.  Barrow,  7  B.  ft  C.  623,  1* 
ECL  281,  108  Reprint  855  ;  Oough  v. 
Findon,  7  Exch.  48  ;  Lemere  v,  Elliott, 
6  H.  ft  N.  656  ;  Marshall  v.  Wilson, 
Ir.  R.  2  C.  U  366 ;  Lubbock  v.  Tribe, 
3  M.  ft  W.  607. 

N.  B.— Kennedy  v.  Adams,  IB  N.  B. 
162. 

Ont— Toms  V.  Sills,  29  U.  C.  Q.  B. 
497. 

90.  Illegality  of  object  of  oontraot 
In  general  see  Contracts  [9  Cyc  465]. 

ai.  U.  S. — Murphey  v.  Springs,  200 
Fed.  872.  118  CCA  624,  46  LRANS 
539  and  note. 

Idu — ^Keane  T.  Branden,  12  La,  Ann. 
20. 

Mass.— ^Wakefield  v.  Pamum.  170 
Masa  422,  49  NE  640;  Dunbar  v. 
Johnson,  108  Mass,  619;  Rundlett  v. 
Weeber,  8  Gray  268. 

Miss. — Peeples  v.  Tatea,  88  Mias. 
289,  303,  40  S  996  [clt  Cyc].  _ 

Wis.— Melcholr  T.  McdKrty,  31  Wis. 
262,  11  AmR  606. 


stated  account  will  fall  lif  one  of  several  claims 
of  indefinite  amouiit  included  in  it  must  be  omitted 
for  illegality.'"  The  burden  of  proof  is  npon  the 
party  alleging  such  illegality.^ 

312]  e.  Unenforceable  Dttmands"— (1)  In 
GteiuraL  If  the  original  debt  is  not  void,  but  simply 
not  eliforceable  because  of  the  want  of  legal  evi- 
dence to  support  it,  it  may  still  afford  a  basis 
for  a  statement  of  accounts.^  So,  although  the 
drawer  of  a  bill  of  lEaehange  cotild  not  have  been 
held  liable  thereon  by  reason  of  the  failure  of  the 
payee  to  protest,  the  matter  may  be  made  the 
subject  of  an  aeconat  stated  between  himself  and 
the  payee."  Nor  is  it  indispensable  to  a  recovery 
on  an  account  stated  that  the  debtw  should  have 
been  l^ally  liable  ttpon  evezy  item  therein  upon 
some  other  ground  than  the  stating  of  ihe  ae- 
connt."" 

[i  313]   (8)  Dtnumds  iHtUn  Statnte  of  Frauds. 

Eng. — Brooks  v.  Bockett,  9  Q.  B. 
847,  68  ECL  847,  115  Reprint  1600; 
Rosey.  Savory,  2  Btng.  N.  Cas.  145, 
29  ECJL  476.  132  Reprint  57;  Cocking 
v.  Ward,  1  C.  B.  868,  60  ECL  858,  135 
Reprint  781,  1  BRC  433:  Kennedy  v. 
Broun,  13  C.  B.  N.  S.  877,  106  ECL 
677,  1  ERC  7S»;  Thomas  t.  Hawkes, 
8  M.  &  W.  140. 

Ont. — Stephens  v.  Berry,  16  U.  C 
C.  P.  548. 

 [a]   AgreemeBt  to  pay  in  slavea.— > 

Where  tne  purchaser  of  a  cargo 
agreed  to  pay  for  it  in  slaves,  and 
failed  to  furnish  them  as  agreed  and 
afterward  stated  an  account  with  the 
selletv  in  which  the  purchaser  ac- 
knowledged a  certain  balance  due  In 
cash,  and  then  gave  hla  note  for  the 
balance,  payable  1$  slaves,  it  was  held 
that,  although  the-  note  might  not  be 
enforced  In  MaeeachaBetts  on  account 
of  Its  Illegality,  yet  a  recovery  might 
be  had  on  an  Inalmul  computassent 
for  the  balance  In  cash  as  above  as- 
certained. Greenwood  v.  Curtis,  6 
Mass.  358,  4  AmD  145. 

[b]  Oooda  sold  on  SuBday, — A  re- 
covery may  be  had  for  goods  sold  on 
Sunday,  contrary  to  Sunday  laws, 
upon  an  account  subsequently  stated 
in  respect  thereto  on  a  day  other  than 
Sunday.  Melcholr  v.  McCarty,  31  Wis. 
252,  11  AmR  605.  And  see  generally 
Sunday  [37  Cyc  535]. 

33.  Dunbar  v.  Johnson,  108  Mass. 
519;  Peeples  v.  Yates,  88  Miss.  289, 
40  S  996;  Melcholr  v.  McCarty,  31 
Wis.  252,  11  AmR  606.  And  see  Wa- 
lan  V.  Kerby,  99  Mass.  1.  See  also 
generally   Intoxicating   Liquors  [23 

Cyc  4 sr. 

33.  Peeples  v.  iTates,  88  Miss.  289. 
40  8  996;  Jorgensen  v.  Klngsley.  60 
Nebr.  44,  82  NW  104.  See  also  gen- 
erally Usury  C39  Cyc  8761. 

34.  Keane-v.  Branden,  12  La.  Ann. 
20;  Goodrich  v.  Coffln,  83  He.  824,  22 
A  217;  Jorgensen  v.  Klngsley,  60 
Nebr.  44.  82  NW  104. 

35.  Nash-Wrlght  Co.  v.  Wright, 
156  in.  A.  243;  Kennedy  v.  Broun.  13 
C.  B.  N.  S.  677,  106  ECL  677,  1  ERC 
789. 

36.  Goodrich  V.  Coffln,  83  Me.  324, 
22  A  217. 

87.  BoBiUidfl  tared  br  Ktatata  of 
Umltathms  see  LlnittatlonB  of  Actions 
[26  Cyc  X844],.  ' 

88.  Crooks  V.  Law,  6  U.  C.  Q.  B. 
O.  S.  806.  See  however  Stephens  t. 
Berry,  15  U.  C.  C.  P.  548. 

[a]  Bate  of  Interest. — ^Where  the 
rate  of  interest  charged  in  the  stated 
account  was  not  recoverable  by 
reason  merely  of  the  fact  that  the 
promise  to  pay  the  same  was  not  In 
writing,  it  may  constitute  a  lawful 
Item  in  the  stated  account.  Porter 
V.  Price,  80  Fed.  655,  26  CCA  70; 
Mayre  v.  Strouae,  5  Fed.  483,  6  Sawy. 
204. 

8».    Smith  T.  Curlee,  6t  lU.  221. 
SO.    Patnio  V.  Alltin-West  Comma 
Co.,  181  Fed.  <80,  tS/G&A  608. 
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ACCOUNTS  AND  ACCOUNTING 


[§§  318-317 


Where  an  agreement  eould  not  have  been  enforced 
had  it  remained  executory  on  account  of  the  statute 
of  frauds,  yet  if  it  has  been  executed  except  as 
to  the  payment  of  the  consideration,  and  the  oour 
sideration  has  been  acknowledged  as  a  eubsisting 
debt  by  the  party  who  has  received  the  bene0t  of 
the  transaction,  a  recovery  may  be  had  upon  an 
account  stated.'^  But  if  the  original  agreement  re- 
mains executory'  there  cui  be  no  recovery  in  such 
case."^  Thus,  if  an  account  stated  is  with  reference 
to  the  verbal  agreement  of  one  party  to  pay  the 
debt  of  another,  the  party  may  still  avail  himself 
of  the  defense  of  the  statute  of  frauds.^ 

314]  8.  By,  against,  and  between  Whom  Ac- 
count Hay  Be  Stated'* — a.  In  a«neraL  All  persons 
capable  of  contracting  generally  may  state  accounts 
and  bind  themselves  thereby.''  Trustees  may  state 
an  account  with  regard  to  the  trust  estate  which 
will  be  binding  upon  them  as  trustees.^  So  an 
assignee  for  creditors  may  state  an  account  with 
a  creditor  which  will  be  binding  on  the  assignor." 
And  one  who  guarantees  the  payment  of  a  balance 
due  upon  an  account  stated  is  as  much  bound  as 
if  he  were  a  party  to  the  account.*"  But  an  ac- 
coimt  stated  between  the  obligee  in  a  bond  to  secure 
the  payment  over  of  money  and  the  principal  debtor 
is  a  mere  admission  of  the  debtor  as  against  the 
sureties,  and  suit  will  not  lie  against  them  on  it 
idone.*" 

■qaltaU*  UabOltj  «fl  baste  of  ao- 
een»  staM  Bee  aupra  |_80S. 

81.  United  Hardware-Furniture  Co. 
V.  Blue,  59  Fla.  419,  426,  62  S  864, 


315]  b.  Joint  Debtor  or  Creditor.  One  of 
several  joint  debtors  cannot,  in  the  absenee  of 
special  authority,***  bind  his  associates  by  stating 
an  account  with  the  creditor.*^  Similarly  one  of 
several  joint  creditors  cannot  state  an  account  so 
as  to  bind  the  others,*'  or  extinguish  their  rights.** 
316]  c.  A«ent8**  or  Third  Persons— (I)  Za 
GeueraL  There  is  no  rule  which  forbids  the  state- 
ment of  an  account  except  between  the  original 
parties,  and  the  transactions  which  result  in  the 
statement  of  an  account  need  not  be  between  the 
debtor  and  creditor  in '  person.*"  Thus,  if  either 
party  is  represented  by  an  agent  authorized  to  act 
in  his  behalf,  the  elements  of  assent  or  agreement 
may  appear  sufficiently  to  show  an  account  stated.** 
But  the  person  whose  acts  are  thus  sought  to  be 
made  binding  upon  one  as  principal  must  have 
'competent  authority  to  act  in  the  matter,*'  or  there 
must  be  a  ratification  of  his  acts  by  the  principal.** 
Written  authority,  however^  is  not  necessary.** 

Admissions  by  tiiird  person.  While  the  admisaioa 
of  one  who  is  not  the  debtor's  agent,  out  of  the 
debtor's  presence,  will  not  bind  him,  a  conversation 
between  the  creditor  and  such  other  perron  in  the 
presence  of  the  debtor  is  adini»ible,to  prove  an 
account  stated." 

[$  317]  (2)  Arbitrators.  Where  the  statement 
of  accounts  is  submitted  to  arbitrators,  and  the 
parties  acquiesce  in  the  award,  this  will  support 


85  LRANS  1088  [clt  Cyc]:  Btevena  v. 
Tuller,  4  Mich.  187;  Seago  v.  Deane, 
4  Blng.  469.  li  ECL  688,  ISO  Reprint 
844,  3  C.  &  P.  no,  14  ECL  608:  Co<!k- 
Inir  V.  Ward,  1  C.  B.  858,  60  ECL  868, 
136  Reprint  781.  1  ERC  433  (where 
there  was  a  contract  for  the  transfer 
of  a  leasehold  interest  In  land  by 
parol,  unenforceable  by  the  statute  of 
irauds,  but  defendant  was  placed  in 
possession  and  given  full  enjoyment 
of  that  for  which  he  had  bargained, 
and  thereafter  admitted  that  he  owed 
the  consideration  money  to  plaintiff 
and  promised  to  pay) ;  Plnchon  v. 
Chiloott,  S  C.  ft  P.  286.  14  ECL  645; 
Knowles  v.  Michel,  18  East  249,  104 
Reprint  866;  Mamhall  v.  Wilson,  Ir. 
R.  2  C.  L.  S66;  Sparling  v.  Savage, 
26  U.  C.  Q.  B.  269;  Gross  v.  Brtcker, 
18  tl.  C.  Q.  B.  410;  Curtis  v.  Pllndall, 
3  U.  C.  Q.  B.  828.  See  also  .Lloyd  v. 
Clark"  12  TJ.  C.  C.  P.  820. 

3S.  Falmouth  v.  Thomas,  1  Cromp. 
&  M.  89  (holding  that  in  an  action 
on  a  stated  account,  under  a  plea 
that  before  the  taking  of  an  ac- 
count there  was  a  verbal  agreement 
for  the  sale  of  certain  crops  growing 
on  plalntlfTs  land,  etc.,  that  the 
money  so  to  be  paid  for  the  crops, 
etc.,  was  that  concerning  which  the 
account  was  stated,  and  that  there 
■was  no  agreement  In  writing,  plaintiff 
could  not  recover  because  the  con- 
tract came  within  the  statute  of 
frauds):  Lemere  v.  Elliott,  6  H.  A  N. 
656;  Gross  v.  Brioker.  18  U.  C.  Q.  B. 
410.  And  see  Lloyd  v.  Clark,  12  U. 
C  C  P  320 

'sal  Martyn  v.  Arnold,  36  Fla.  446, 
18  S  791;  State  L.  Ina.  Co.  v.- Postal, 
43  Ind.  A.  144,  84  NE  156,  1093; 
Stephens  v,  Ayers,  57  Hun  61,  10 
NTS  502.  And  see  Marshall  v.  Wll- 
eon,  Ir.  R.  2  C.  L.  SE6;  French  v. 
French,  2  M.  &  O.  644,  40  ECL  786. 
188  Reprint  908. 

M.  Affataat  and  lMtw«m  whom  ao- 
mmnt  mar  haooma  vtsted  br  aniiii- 



see  supra  If  292- 
Banker  and  dmosltor  see  supra 
I  288. 

bfsttta  see  Infants  [22  Cyc  587]. 
M,   Ogden  V.  Aator,  6  N.  T.  Super. 


811  (woman  without  mercantile  ex- 
perience). , 

as.  Norton  T.  Fbelps,  B4  Miss.  467. 
37.   Thompson  v.  Ffsher,  18  Pa.  810. 

88.  Bullock  T.  Boyd,  2  Edw.  (N. 
T.)  298;  BuUock  v.  Boyd.  Hoflm.  (N. 
Y.i  294. 

89.  Chicago  Crayon  Co.  v.  Slattery. 

68  Misc.  148,  123  NTS  987. 

40.  Chlsman  v.  Count,  2  M.  &  G. 
307,  40  ECL  616,  133  Reprint  763. 

41.  Reed  v.  Plxley,  22  Minn.  540. 

42.  Powell  V.  Powell.  10  Ala.  900. 

43.  Zimmerman  t.  Woodruff.  17  U. 
C.  Q.  B.  684. 

44.  Aocout  statsd  to  aogal— - 
oenoe  as  hetwssn  ptiaelpar  sad  afftut 
see  supra  i  299. 

46.  Gutshall  V.  Cooper,  48  Colo. 
160,  109  P  428:  Lelaer  v.  McDowell, 

69  App.  Dlv.  444,  74  NTS  1021. 

48.  Ala. — Powell  v.  Wade,  109  Ala. 
95,  19  S  600.  66  AmSR  916;  Ware  v. 
Manning,  86  Ala.  238.  5  S  632;  Walker 
V.  Driver,  7  Ala.  879;  Stowe  v.  Sewall, 
3  Stew,  ft  P.  67. 

Ark. — Southwestern  Tel.,  etc.,  Co. 
V.  Benson,  63  Ark.  288,  88  SW  341. 

Conn. — Chatham  v.  Nilea,  86  Conn. 
403. 

111.— Bee  V.  Tiemey,  68  TO.  A.  662. 

Md.— Hoffar  V.  Dement,  6  GUI  138, 
46  AmD  628. 

Mich. — Mink  v.  Morrison,  42  Mich. 
567,  4  NW  302. 

N.  T.— Field  V.  Knajm,  108  N.  T. 
87,  14  NE  829:  Sariot  v.  James  P.  Mc- 
Donald Co..  127  App.  Div.  648,  111 
NTS  796;  Martlne  v.  Huyler,  56  Hun 
611.  8  NTS  784;  Wiley  v.  Brigham, 
16  Hun  106;  Harvey  v.  West-Side  El. 
R.  Co.,  18  Hun  892. 

Pa. — Thompson  t.  Fisher,  18  Pa. 
310. 

Eng. — Bates  v.  Townley,  2  Bxch. 
152;  Hughes  v.  Thorpe,  9  L.  J.  Exch. 
109;  Tarbuck  v.  Blapham,  6  L.  J. 
Exch.  49;  Grundy  v.  Townsend,  36 
Wkly.  Rep.  531. 

Ont. — Rhodes  v.  Crawford,  1  U.  C. 
Q.  B.  267. 

47.  "  Ark. — Charleaworth  v.  Whit- 
low, 74  Ark.  277,  85  SW  423. 

111. — Peterson  v.  Wachowski,  86  111. 
A.  661. 

Md.— Hoffar  v.  Dement,  6  Gill  132, 
46  AmD  628. 

Mass.— James  v.  Spauldlng,  4  Gray 
461;  Fuller  v.  Hooper,  8  Gray  384. 

Mich. — Chicago,    etc.,    R.    Co.  v. 


Peters,  46  Mich.  636,  8  NW  584;  Mink 
T.  Morrison,  42  Mich.  567.  4  NW  S02. 
N.  T. — Harvey  v.  West-Side  El.  R. 

Co^  13  Hun  392. 

■  Oh. — Richmond  v.  StanAird  Oil  Co., 
8  OhS&CP  683. 

Pa. — ^Verrler  v.  auUlou.  97  Pa.  68. 

Va. — Com.  V.  BeaumarcAals,  8  Call 
(7  Va.)  122. 

Wis.— Knapp  v.  Smith,  97  Wis.  Ill, 
72  NW  349. 

Eng. — Langley  v.  Oxford,  Ambl.  17, 
27  Reprint  ?;  Breckon  v.  Smith.  1  A. 
&  K  488,  28  ECL  237,  110  Reprint 
1294;  Tucker  v.  Barrow,  7  B.  &  C.  623, 
14  ECL  281,  108  Reprint  865;  Rigby 
V.  Jeffrys,  7  Dowl.  P.  C.  661;  Brettel 
V.  Williams,  4  Exch.  623;  Hughes  v. 
Thorpe,  9  L.  J.  Exch.  109;  Tarbuck  v. 
Bispham,  6  L.  J.  Exch.  49;  Jenkins 
v.  Gould,  8  Russ.  885,  8  EngCh  385, 
38  Reprint  620. 

[a]  A  nsroliaiit'a  or  tradsCa  dark 
or  bookkMpsv  has  not  an  Implied 

Eower  to  state  an  account  binding  on 
is  employer.    Spears  t.  Torpln,  9 
Rob.  (La.)  293.. 

[b]  Ag«Bt  In  obarts  of  parUcsOav 
ImslasBS^An  agent  vested  with  "full 

flower  to  transact  all  business  relat- 
ng  to"  a  particular  buslneas  carried 
on  by  the  principal  has  power  to 
state  an  account  on  behalf  of  Mb 
principal  with  creditors  of  his  prin- 
cipal, whose  claims  related  to  such 

S articular  buslneat.  Stowe  T.  Sttwall. 
Stew.  &  P.  (Ala.)  67. 
fc]  AttoniS7  SB^losrsB  to  ooUsofc 
hlU. — It  seems  that  an  attorney  em; 
ployed  to  collect  a  bill  for  goods  sold 
and  delivered  has  power  to  state  an 
account  with  reference  tqsuch.  bill. 
Grundy  t.  Townsend.  86  wkly.  Rep. 
581. 

48.  Mink  V.  Morrison,  42  Mich.  667, 
4  NW  302. 

[a]  Bffeot  of  raU&oaUou. — ^Proof 
of  a  settlement  made  with  an  unau- 
thorized person,  If  afterward  ratified 
by  the  party  whom  such  unauthor- 
ized person  undertook  to  bind,  la  mif- 
flclent.  Mink  v.  Morrison*  42  Mich. 
567.  4  NW  302. 

49.  Sariol  v.  James  P.  McI>onald 
Co.,  127  App.  Dlv.  648r-lll  NTS  796. 

BO.  Lallande  v.  Brown,  121  Ala. 
513,  86  S  997  (holding  that  tbe  ad- 
mission of  evidence  of  a  conversation 
between  plaintiff  and  defendant's 
brother  in  the  presenoe  of  defendant 
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an  action  on  an  aeeonnt  stated.'^  It  is  otherwise, 
however,  where  the  party  sought  to  be  charged  as 
oa  an  account  stated  expressly  refnsed  to  aequiesee 
in  the  award.**  * 

318]  <S)  Persons  Selected  to  Prepare  a  State- 
ment of  Accounts.  Where,  for  the  purpose  of 
ascertaining  the  correct  balance  of  accounts  between 
parties,  they  refer  their  accounts  to  a  third  person  to 
strike  a  balance,  and  the  balance  so  stmck  is  acqui- 
esced in  by  then^,  this  will  constitute  a  stated  ac- 
count.*" But  there  must  be  an  agreement  that 
tbe  result  is,  to  be  used  as  a  final  settlement  and 
where  a  third  person  is  selected  to  make  a  state- 
ment of  the  accounts  between  parties,  his  report 
merely  does  not  constitute  an  account  stated.""* 

319]  (4)  Adnissioiu  to  Third  Persona.  An 
admission  of  indebtedness  should  be  made  to  the 
opposite  party  or  his  authorised  agent,  and  a  «aaaal 
admission  to  a  third  person  who  is  not  the  opposite 
party  fs  agent  does  not  of  itself  constitute  an  ac- 
count stated."  However,  the  fact  that  such  an  ad- 
mission was  made  is  competent  evidence  against  the 


debtor  on  the  issue  of  account  stated,"'  like  other  evi- 
dence of  admissions  to  go  to  4ke  jury  upon  the  ques- 
tion of  accounting,  althoa|^  not  itself  eonstitnting 
an  account  stated." 

[4  320]  d.  Attorney  and  Olient.  An  account 
may  be  stated  between  an  attorney  ftnd  his  eUent 
with  r^ard  to  the  services  rendered  by  the  former 
to  the  latter." 

321]  e.  Corporations.  An  account  against  a 
corporation  may  become  stated  through  Uie  acte 
of  its  officers  or  agents,-*"  provided  of  conrse  that 
their  authority  is  sufficient  to  that  end."^ 

[$  322]  f.  Ezecntora  «nd  Administrators.**^  An 
ueeutor  may  sue  upon  an  aoeount  stated  with  him 
as  executor  concerning  money  due  testator,  or  con- 
cerning money  due  him  , as  executor;**  and  on  tbe 
other  hand  he  is  bound  by  such  account.**  So  an 
executor  may  bind  himself  by  stating  an  account 
with  reference  to  moneys  advanced  him  as  exec- 
utor." And  an  account  may  be  expressly  stated 
by  a  personal  representotive  with  regard  to  a  etaiffi 
against  t^stetor  or  intestate,**  unless  such  a  course 


was  proper,  although  defendant  was 
very  ill  at  the  time;  and  that  an  ob- 
jection on  account  Of  the  Illness  of 
defendant,  and  the  probability  of  his 
not  having  heard  the  conversation, 
went  to  the  weight  rather  than  to  the 
admissibility  ot  the  testlmonr). 

[a]  AdanlsaleM  iqr  aMoner 
pg— ■aos  of  ptiaotpal^Where  an  at- 
tornay  lieooines  a  mere  agent  ot  the 
party  employing  him  for  uie  purpose 
of  aojuBtlng  Uie  account,  and  as  such 
agent  makes  statements  In  tbe  pres- 
ence of  tbe  principal  as  to  the  con- 
dition of  the  account,  such  state- 
ments are  admissible  as  tending'  to 
support  defendant's  plea  of  account 
stated  in  an  action  brought  by  the 
principal.  Burraston  v.  Nephi  First 
Nat.  Bank,  22  Utah  S28,  S2  P  425. 

6X-  Buschman  v.  Morling,  30  Md. 
3»4:  Bates  v.  Curtis,  21  Pick.  (Mass.) 
2»7;  Henniken  v.  Brown,  -4  Baxt. 
<Teim.)  397;  Keen  v.  Batabore,  1  Esp, 
195.  See  Qooding  v.  Hlngston,  20 
Mich.  439. 

[a]  After  til*  time  for  making  an 
m.-maA  kas  «splMd,  arbitrators  can- 
not make  a  binding  award  without 
the  concurrence  of  both  parties;  and 
such  an  award  is  not  evidence  under 
a  count  on  an  account  stated,  because 
the  arbitrators  cannot  be  said  to  be 
pro«!eedlng  with  defendant's  assent 
or  to  be  stating  an  account  as  his 
a^ent  after  the  expiration  of  such 
authorjty.  Ruthven  v,  Ruthven,  8  U. 
C.  Q.  B.  12. 

fb]  Blfeet  of  bonds  of  snbmlMdon. 
— It  is  otherwise  In  England,  if  reg- 
ula-r  bonds  of  submission  are  entered 
into.    Bates  v.  Townley,  2  Exch.  152. 

[c]  HfVatitM  of  partlM. — In 
Tennessee  it  has  been  held  that  an 
award  is  not  an  account  stated  un- 
less ^gned  by  the  parties.  Henniken 
v.  Brown,  4  Baxt  »?;  CoUins  v.  Oli- 
ver, 4  Hnmphr.  489. 

[dl  AoooitBt  feMMd  on  appMlsaL— 
An  account  stated  cannot  be  based  on 
an  appraisal,  where  it  does  not  ap- 
pear tnat  dsfeadant  took  t>art  in  the 
ctaoiee  of  the  utpraisers,  or  author- 
ised them  to  bind  him  by  their  ac- 
tions. Chicago,  etc.,  R.  Co.  v.  Peters, 
45   Ulcb.  636,  8  NW  684. 

S3.  Stage  v.  Gorlch.  107  111.  361; 
Tompkins  v.  Gerry,  62  111,  A.  692; 
Keen  v.  Batshore,  1  Esp.  195;  Bates  v. 
Townley,  2  Bxtui,  152;  RUthven  v. 
Ruthven,  8  U.  C.  Q.  B.  12. 

S8.  Tompkins  v.  Gerry,  62  III.  A. 
S92:  Stevens  v.  Barss,  74  Hun  388,  26 
NYS  461;  Krueger  v.  Dodge,  IB  8. 
I>.    169,  87  NW  J6B. 

S«.   Holmes  v.  Morse,  50  Me.  102. 

SS.  Tompkins  v.  Gerry,  62  111.  A. 
592;  Whitehead  v.  Darling,  (Ky.)  6 
SW  36S;  lUed  v.  Harris,  37  Tex.  1C7. 

BSl  Ajk. — ^Thunaond  v.  Sanders, 
Zl  Ark.  SS6. 


HI.— Bee  V.  TIemey,  68  111.  A.  652. 

Md.— Hoftar  v.  Dement,  6  OIU  182, 
46  AmD  628. 

Eng. — Breckon  v.  Smith,  1  A.  A  EJ. 
488,  28  ECL  287,  110  Reprint  1294; 
Bates  v.  Townley,  2  Exch.  162. 

Ont. — Oreen  v.  Burteh,  1  U.  C.  C. 
P.  313;  Bloomley  v.  Orlnton,  1  U.  C. 
C.  P.  309;  McMurtry  v.  Munro,  14 
U.  C.  Q.  B.  l«e.  ^ 

[a]  fti1""ilirilQM  In  jtm* nne  of 
creditor. — ^A  defendant  casually  ob- 
serving to  a  third  person,  in  the 
presence  of  plaintiff,  that  he  had  paid 
the  whole  pried  for  his  land,  except 
a  certain  sum,  without  any  further 
explanation,  does  not  establish  an 
account  stated.  Curtis  v.  Fllndall,  3 
U.  C.  Q.  B.  828. 

B7.  Wharton  v.  Cain,  50  Ala.  408; 
Goodrich  v.  Comn,  83  Me.  324,  22  A 
217;  Cunningham  v.  Sublette,  4  Mo. 
224;  Green  v.  Burteh,  1  U.  C.  C.  P. 
313;  Bloomley  v.  Orfnton,  1  U.  C.  C. 
P.  309.  See  also 'Curtis  v.  Fllndall, 
3  V.  C.  Q.  B.  323. 

58.  Cunningham  v.  Sublette,  4  Mo. 
224;  Bloomley  v.  Grinton.  1  JJ.  C.  C. 
P.  809.  And  see  Curtis  v.  Fllndall, 
3  V.  C.  Q.  B.  333. 

60.  Pulliam  V.  Booth.  21  Ark.  420; 
King  V.  Rhoada,  etc.,  Co.,  68  111.  A. 
441;  Beals  v.  Wagener,  47  Minn.  489, 
50  NW  535;  Case  v.  Hotchkiss,  87 
HowPr  283.  See  Blair  v.  Columbian 
Flreprooflng  Co.,  193  Mass.  540,  74 
NB  779  (holding  that  where  an  at- 
torney demanded  certain  sums  as  re- 
tainers, and  the  client  sent  them  to 
him  as  such,  an  inference  was  justi- 
fied that  the  amounts  of  the  retainers 
were  mutually  agreed  on). 

In  Beals  V.  Wagener,  47  Minn.  489, 
490,  50  NW  536,  the  court  said: 
"Whatever  may  have  been  the  rule 
formerly,  we  see  no  reason  to  doubt 
that  now  an  attorney  and  his  client 
may  state  the  axicount  of  the  former. 
By  the  statute  (Gen.  St.  1878,  c.  67, 
i  1>  the  measure  and  mode  of  com- 
pensation of  an  attorney  are  left  un- 
restricted to  the  agreement,  express 
or  implied,  of  the  parties.  Under  this 
provision  there  Is  no  reason  why  they 
may  not,  after  the  services  are  ren- 
dered, agree  upon  what  they  were 
worth,  and  what  the  client  shall  pay 
for  them,  as  fully  as  they  might 
agree  before  they  w.ere  rendered.  The 
court  would  probably  scrutinize  such 
an  agreement  closely,  to  see  that  there 
was  no  overreaching,  and  that  the  client 
acted  with  aa  full  and  candid  informa- 
tion as  the  attorney  can  give  him." 

Aooonnt  stated  by  aoaiUeaoenos  as 
between  attontajr  and  olient  see*  supra 
I  295. 

ea  Ark. — St,  Louts,  etc,  R.  Co.  V. 
Camden  Bank,  47  Ark.  641.  1  SW  704. 

Fla. — Jaoksonville,  eta,  R.,  etc.,  Ca 
V.  Warrtner,  SB  FU.  197,  16  8  898. 


m.— Pick  V.  Slimmer,  70  HI.  A.  SB8. 

Iowa. — ^Porter  v.  Chicago,  eta.  R. 
Co..  99  Iowa  861,  68  NW^24. 

N.  T. — St.  Mary's  Church  v.  Cag- 
gar,  6  Barb.  676. 

AAoonst  statsd  by  ae«aisso«ito*  as 
affalnst  eorponttoa  see  supra  |  294. 

[a]  ^km  pvesMent  and  tlw  secre- 
ta»  of  a  oorgl^ratlon  are  presumed 
to  have  authority  to  state  an  account 
on  its  behalf.  Pick  v.  Slimmer,  70 
III.  A.  358. 

[b]  The  oertUleats  of  a  Toadmast«r 
of  a  railroad  ooupaay,  duly  author- 
ised to  issue  it,  that  the  bearer  is 
entitled  to  a  >  specific  sum  for  labor 
performed,  which  certificate  has  been 
accepted  by  the  laborer,  constitutes 
an  account  stated  on  which  an  action 
mav  be  maintained  against  the  rail- 
road company.  St.  Louts,  etc.,  R.  Co. 
v.  Camden  Bank,  47  Ark.  641,  1 
SW  704. 

61.  B.  Milton  Jones  v.  University 
Research  Extension,  157  111.  A.  132 
(holding  that  an  account  does  not 
become  stated  as  against  a  corpora- 
tion If  upon  the  making  up  of  the 
same  the  corporation  Is  not  repre- 
sented by  a  person  olllcially  entitled 
to  object). 

[a]  TlM  booUceepor  of  a  oorpora- 
tloB,  who  also  acts  as  secretary  and 
assistant  treasurer,  has  no  Implied 
authority  to  bind  the  corporation 
upon  an  account  stated,  but  his  au- 
thority must  be  actually  shown.  Har- 
vey V.  West-Side  Bl.  R.  Co.,  13  Hun 
(N.  T.)  392. 

[b]  Where  a  oommittas  of  three 
Is  smpowand  bv  a  corporatlou  to 
bind  it  by  stated  accounts,  the  cor- 
poration Is  entitled  to  the  judgment 
of  alt  in  the  matter,  and  two  have 
no  authority  in  the  absence  of  tba 
other  to  btnd  the  corporation.  John- 
son V.  Tennessee  OH,  eta,  Co.,  74  N. 
J.  Eq.  32,  69  A  788. 

68.  Aooonnt  statsd  by  ao^nlesesaee 
aa  hstween  exsoiitor  or  administrator 
and  etsditor  or  dlstribntes  see  supra 

1  296. 

63.  McCarty  v.  Harris,  93  Md.  741, 
49  A  414;  Smith  v.  Forty,  4  C.  &  P. 
126,  19  ECU  438;  Purdon  v.  Purdon. 
12  L.  J.  Exch.  8. 

64.  Campbell  v.  Campbell,  16  NTS 
166.  See  also  Parnam  v.  Brooks,  9 
Pick.  (Mass.)  212. 

66.  Ashby  v.  Aahby,  7  B.  &  C.  444, 
14  BCL  208,  108  Reprint  789. 

66.  Withers  v.  Sandlln,  44  Fla.  863, 
32  S  829;  Lambert  v.  Craft,  98  N.  T. 
342;  Watkins  v.  Washburn,  2  U.  C. 
Q.  R  291.  See  also  Wright  v.  Belme, 

2  Dem,  Surr.  (N.  Y.)  B39;  Segar  v. 
Atkinson,  1  H.  Bl.  102,  126  Reprint  62; 
Powell  V.  Graham,  7  Taunt.  680,  3 
BCL  601,  129  Reorint  288: 

Aeoewit  etatM 
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is  precluded  by  statutory  method  prescribed  for 
the  allowance  of  claii4|."  However,  one  of  several 
distributees  cannot  bind  the  others  by  statiiijr  an 
account  with  the  administrator.'' 

H  323]  g.  Factor  or  Broker  and  Principal  or 
Giutoma:.  An  account  or  account  of  sales  rendered 
by  a  broker  or  factor  or  commission  merchant  to 
his  principal  or  customer  may  become  binding  upon 
the  parties  as  an  account  stated.^ 

324]  h.  Husband  and  Wife.^°  At  common 
law  a  wife  could  not  state  >an  account  so  as  to  bind 
herself,  but  it  seems  that  a  husband  and  wife  might 
state  an  account,  with  respect  to  a  debt  due  to  the 
wife,  or  for  which  she  had  been  the  meritorious 
cause  of  action,  so  as  to  acquire  a  right  which 
might  be  enforced  in  an  action  by  the  husband  and 
wife/^  At  the  present  day  a  husband  may  as 
agent  for  the  wife  state  an  account  for  which  her 
separate  estate  ia  liable/^  It  is  sufficient  to  show 
that  the  account  was  stated  with  the  wife  of  the 
creditor  as  agent  for  her  husband." 

[$  325]  i.  Partners— (1)  Account  Stated  as  be- 
tween Partners/'i  Partners  may  make  a  binding 
statement  of  accounts  as  between  themselves," 
which  will  sustain  an  action  of  assumpsit  by  one 
agifinst  the  other."  This  is  especially  true  where 
there  is  a  mutual  statement  and  settlement  of  ac- 
eounts  upon  the  dissolution  of  a  partnership.^'  But 
where  a  statement  ^  rendered  by  one  partner  to 
another  during  the  life  of  the  firm  merely  to  show 


rMMiitaUT«  M  avoldlnff  ststaU  of 
UmltetUnw  fiee  Executors  and  Admin- 
istrators [18  Cyc  427]. 

[a]   An  wpTMS  promiM  to  pay  tii« 

aoeonnt  Is  Aot  necesaary.  watkins 
V.  ■WaBhbum,  2  IT.  C.  Q.  B.  291. 

[bl  An  aidiiilBiateatxlK  wSthont 
BMTcaatUa  tmuAuaM  may  thus  aUte 
an  account.  Ogden  t.  Aator,  6  N.  Y. 
Super.  3tl. 

67.  PiBh  V.  Morse,  8  Hloh.  S4. 

68.  Powell  V.  Powell,  10  Ala.  900. 

69.  Mayberry  v.  Cook,  121  Cal.  588, 
64  P  96;  Sprague  v.  Currie,  133  App. 
Dlv.  18,  117  NTS  481;  Woodward  v. 
Suydam.  11  Oh.  380;  Bevan  v.  CuHeii, 
7  Pa.  281;  Hall  v,  Sloan,  9  Phlla.  <Pa.) 
138. 

Aocoout  atatafl  1>y  atmniaaoaiioa  aa 
baiwaan  priaolpal  or  oaatouar  and 
annt  or  factor  or  taokor  see  supra 
9  299. 

[a]  An  aooovnt  of  aalaa  atatad 
batwaan  eonaltfnor  wmUr  oonalfnaa  aa 

factor  Is  binding  on  peraona  having 
an  equitable  Interest  In  the  goods. 
Bevan  v.  Cullen,  7  Pa.  2S1. 

70.  Aooovnt  atatad  hr  aovilaa- 
oanoa  aa  batwaan  hmlmnd  and  wtfa 
■ee  supra  |  297. 

71.  Johnson  v.  Lucas,  1  B.  &  B. 
669,  72  ECL,  669,  IIS  Keprlnt  684. 

72.  McCornilck  v,  Altneave,  73 
Hlas.  86,  19  S  ]»e. 

ta]  Although  hnaband  and  wlla 
uo  Jotetly  llalila  for  indebtedness 
Incurred  xor  family  expenses,  the 
husband  cannot  bind  the  wife  by  an 
account  stated  therefor  without  her 
conaent  Holmea  v.  Page,  18  Or.  232, 
28  P  961. 

73.  2  Chltty  Contr.  (11th  Am.  ed) 
963.  Mr.  Chltty  cites  BuUer  N.  P. 
129,  where  it  Is  said:  "In  Assumpsit 
upon  an  Account  stated.  Proof  that 
the  Defendant  and  the  Plaintiff's 
Wife  reckoned  that  the  Defendant 
had  borrowed  at  one  Tlrae  40  s,  at  an- 
other Time  40  a.  and  at  another  time 
4£.  and  that  this  came  to  8£.  and  that 
be  promised  to  pay  It,  Is  good  Evi- 
dence. And  yet  In  such  Case  no  Con- 
fession of  th«  Wife's  would  be 
allowed  to  be  slvan  In  evidence 
aKnlnat  the  Husband."  Styart  v. 
Itowland.  1  Show.  K.  B.  216.  89  Re- 
print 64  S. 


74.  Aooonnt  stated  hj  aoqnlaaoanoa 
aa  between  partnara  see  supra  J  298. 

75.  Stretch  v.  TahnadKe,  65  Cal. 
610,  4  P  513.  And  see  Partnership 
[30  Cyc  4481. 

76.  See  Partnership  [30  Cyc  4641. 

77.  Gage  v.  Farmelee,  87  III.  329; 
Hale  V.  Hale.  14  S.  T>.  644,  86  NW 
660;  Rackstraw  v.  Imber,  Holt  N.  P. 
368,  8  ECL  149;  Jackson  t.  Drake,  37 
Can.  8.  C.  316. 

78.  McCarthy  v.  Wood,  18  BW  792, 
12  KyL  84. 

78.  Burden  v.  MoElmoyle,  8  S.  C. 
Ei  875. 

80.  Broderlck  Beaupre,  40  Minn. 
379  42  NW  88 

81.  Lynch  v.  Bitting,  69  N.  C.  238. 
88.    Burgan  'v.  Lyel],  2  Mich.  103, 

56  AmD  63;  Cady  v.  Kyle,  47  Mo.  346; 
Cunningham  v.  Sublette,  4  Mo.  224: 
Heldenheime?  v.  Ellis,  67  Tex.  426,  3 
BW  666;  Fergusson  v.  Fyffe.  8  CI.  & 
F.  121,  8  Reprint  49;  Luckle  v.  For- 
syth, 8  J.  &  L.  388.  See  also  Martyn 
v.  Arnold,  36  Fla.  446,  18  S  791. 

[a1  Admission  aftar  oradltor^ 
daatn. '  A  declaration  by  a  partner, 
after  the  death  of  A.  that  the  firm 
owed  A  eleven  hundred  dollars,  is 
evidence  of  an  account  stated  be- 
tween the  Arm  and  A  during  the 
latter's  lifetime.  Cunningham  v. 
Sublette,  4  Mo.  224. 

88.  Buxton  V.  Edwards,  184  Mass. 
567.  579  (where  the  court  said:  "It 
is  an  adjustment  and  admission  of  an 
existing  Indebtedness  for  whiCih  the 
firm  is  liable,  In  making  which  each 

fiartner,  after  dissolution.  Is  author- 
led  to  act  for  the  others;  and  In 
stating  an  account  of  a  debt  of  the 
firm  he  must  be  presumed  to  be  act- 
ing for  the  joint  debtors;  the  agree- 
ment relates  to  a  subsisting  debt  of 
the  copartnership,  and  is  an  admis- 
sion that  the  stated  sum  is  due  there- 
on from  the  copartnership,  and  the 
promise  to  pay,  which  is  Implied,  Is 
that  of  the  copartnership.  The  pre- 
sumption, even  In  accounting  with  a 
party  who  has  notice  of  the  dissolu- 
tion, is  that  it  Is  done  for  the  copart- 
nership, or  is  the  act  of  all  the  co- 
partners"). Contra  Walker  v.  Du- 
berry,  1  A.  K.  Marsh.  (Ky.)  189.  See 
generally  Partnership  [30  Cyc  659]. 
84.   Brettel  t.  WUUams,  4  Bzch.  «2S. 


the  amount  of  capital  each  had  contributed,"  or 
to  show  the  condition  of  the  firm^  as  to  profits***  or 
losses,^^  assent  thereto  will  not  convert  it  into  an 
account  stated  for  any  other  purpose. 

[$  326]  (2)  Acconnt  Stated  as  between  Firm 
and  Others.  One  partner  may  bind  the  firm  upon 
an  account  stated,  and  the  admission  of  one  partner 
is  sufiicient  as  an  admission  of  the  firm,^^  and  even 
after  the  dissolutlioQ  of  the  partnership  it  seems 
that  one'  partner  may  state  an  account  so  as  to 
bind  the  partnership.^  But  where  the  original 
transaction  is  one  in  which  one  partner  cannot  bind 
others,  a  subsequent  admission  of  a  debt  based 
thereon  cannot  bind  the  partners  who  did  not  join 
in  the  admission."^  One  partner  by  stating  an  ac- 
count as  to  the  firm  indebtedness  does  not  thereby 
change  his  liability  from  a  joint  one  to  an  individnal 
liability  resting  on  himself  alone."" 

[$  327]  j.  FuUic  Officera.  The  auditing  and 
settling  of  a  claim  against  the  government,  national, 
state,  or  local/-  by  a  public  officer,  does  not  as  a  rule 
constitute  an  account  stated  as  against  either  the 
government"  or  the  claimant.^^  But  the  authority 
of  the  officer  may  be  such  as  to  enable  him  to  bind 
the  government  by  a  statement  of  account,^  and 
his  reports  to  the  government  may  constitute  an 
account  stated  as  against  himself.^ 

[$  328]  9.  Time  of  Stating  Account.  An  ac- 
count may  be  stated  between  parties  after  an  action 
or  suit  has  been  commenced  between  them  relating 

85.  Martyn  t.  Arnold,  S«  Fla.  446. 
18  S  791. 

 [a]  Tnnafer  of  aooowit  la  book^ 

Where  the  balance  of  an  account 
against  a  firm  was  transferred  In  a 
ledger  to  .the  private  account  of  one 
of  the  members  of  the  firm,  without 
knowledge  on  the  part  of  any  of  the 
members  of  the  nrm,  it  was  held  that 
such  balance  could  be  recharged  to 
the  nrm;  aa  there  was  no  accounting 
auoh  aa  would  support  a  new  prom- 
tse,  which  la  the  foundation  of  lla- 
bllUy  on  an  account  stated.  Barker 
V.  Blake,  11  Itasa.  10. 

86.  Nutt  T.  U.  8.,  28  Ct.  Cl.  68 
(holding  that  a  report  of  the  qnarter- 
master-freneral  of  the  TTnlted  States, 
acting  In  pursuance  of  an  act  of  con- 
fcness,  that  a  specified  sum  is  due 
from  the  government  to  a  certain 
person  on  account  of  property  de- 
stroyed by  the  United  States  armips, 
Is  not  an  account  stated);  McKnlghfs 
Case,  13  Ct.  Cl.  292;  Syracuse  v.  Ros- 
coe,  66  Misc.  817,  123  NTS  408  (hold- 
ing that  the  presentation  by  a  city 
ofncer  of  his  accounts  to  an  auditing 
board  does  not  create  an  account 
stated  between  the  city  and  the  ofTl- 
cer);  State  V.  Brown,  10  Or.  215  (hold- 
ing that  the  decision  of  a  secretary  of 
state  on  a  claim  against  the  state  is 
not  binding  as  an  account  stated). 

[a]  Mwoh  an  aooonnt  laaka  tha  els- 
nant  of  arraamant  between  com- 
petent parties,  since  such  a  public 
ofncer  has  no  authority  to  state  an 
account.  Syracuse  v.  Roscoe,  66  Misc. 
317,  123  NYS  403;  State  v.  Brown,  16 
Or.  215.  And  see  Dunn  v.  St.  Lrouls, 
4  Mo.  A.  687  appendix. 

87.  Com.  v.  Beaumarchals,  S  Call 
(7  Va.)  122  (holding  that  where.  In 
pursuance  of  an  order  of  the  gov- 
ernor, the  solicitor-general  made  a 
statement  of  the  amount  of  a  claim 
against  the  commonwealth  without 
claimant's  consent,  this  would  not 
bind  claimant  even  though  payments 
had  been  made  to  him). 

88.  Fountain  County  v.  BUsland, 
12  Ind.  668;  St.  Louis  GtM  Ught  Co. 
V.  St.  Louis,  84  Mo.  202;  dQcinnati 
V.  Cincinnati  St.  R.  Co..  9  OhSACP 
236,  6  OhNP  140. 

89.  Cicero  v.  Orisko,  144  HI.  A. 
564.  Compare  MUwaokea  Countr  v. 
Hackett,  21  Wla.  613. 
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ACCOUNTS  AND  ACCOUNTINC 


to  the  transaction  involved  in  the  accounting.^  And 
There  the  aecoont  has  been  assigned,  the  admission 
of  its  correctness  may  be  made  either  befoie  or 
after  assignment." 

329]  B.  Operation  and  Effect— 1.  In  General 
An  account  stated  operates  as  a  confession  that 
there  is  a  fixed  and  definite  snm  due  from  one  per- 
son to  another  at  the  date  of  the  accounting.*'  All 
intricacies  of  the  account,  or  doubt  as  to  on  which 
side  the  balance  may  fall,  are  thereby  disposed 
of,"  and  the  acquiescence  and  promise  to  pay  suf- 
ficiently admit  the  performance  of  conditions  which 
would  be  in  the  nature  of  jurisdictional  require- 
ments for  the  enforcement  of  the  original  liability.'* 
When  an  account  is  stated  involving  mutual  or 
cross  demands,  and  the  demands  on  one  side  are 
eet  off  against  the  demands  on  the  other,  this  is 
considered  as  an  actual  part  payment.*" 


[iCJ.]  705 

[$  330]  2.  Aa  Prima  Fade  Evidence  of  Oor- 
recfeness.  An  account  stated,  whether  expressly  or 
by  implication,  is  prima  facie  evidence  of  the  ac- 
curacy and  correctness  of  the  items  thereof  and 
of  the  liability  of  the  party  against  whom  the 
balance  is  found.*^  And  this  is  true,  although  the 
statement  of  account  expressly  provides  for  the 
correction  of  errors  and  omissions;  such  a  stipula- 
tion does  not  render  the  statement  any  the  less 
a  settled  account  and  subject  to  all  the  rules  appli- 
cable to  a  stated  account.*^  Aecos^gly,  the  burden 
of  adducing  evidence  of  fraud  or  mistake  rests  on 
the  party  who  would  avoid  its  binding  force,  and 
in  the  absence  of  such  evidence  the  account  stated 
is  conclusive  both  at  law  and  in  equity."" 

[$  331]  3.  As  New  Promise  Altering  Character 
of  Original  Debt — a.  In  OeneraL  In  one  sense,  re- 
lating to  the  necessity  of  looking  to  the  original 


90.  Ala- — Stowe  V.  Sewall,  I  Stew. 
&  P.  67.  See  however  Carlisle  v. 
DavlB,  9  Ala.  858. 

Mo. — PoweO  T.  Faclflc  R.  Col,  86 

Uo.  -658. 

Ner.— Sklnker  C9nta,  9  Nev.  S48. 
X.  T^-Clark  v.  FalK^ld,  S2  Wand. 

676. 

Eng. — Ex  p.  Randleson.  2  Deao.  & 
C.  634;  Allen  T.  Cook,  2  J>owl.  P.  C 
54<. 

[aj  Balaw)*  rtrnok  penOlnff  hear- 
iag*  Wfor*  xefeM*. — ^Wbere  a  oalance 
was  etruck  by  the  parties  after  the 
heartnff  before  the  referee  had  begrun, 
and  was  reported  to  the  referee  and 
entered  on  the  minutes,  the  settle- 
ment could  not  be  opened,  hut  con- 
cluded the  parties  as  an  admlsslob  In 
the  course  of  a  cause  for  the  purpftse 
of  dlsMnalnr  with  further  proof. 
Clark  ^TFalrchild,  S2  Wend.  (N.  T.) 
576. 

[b3  Aeeoant  stated  by  soanles- 
nsnns  Thrrr  Is  an  account  stated, 
although  summons  In  action  thereon 
Is  dated  as  of  the  day  after  plaintiff 
sent  and  defendant  received  the  state- 
ment, ths  summons  not  being  served 
till  ona  and  one-half  months  there- 
after, and  the  account  being  retained 
by  defendant  in  the  meantime  with- 
out objection.  Donald  v.  Gardner,  44 
App.  Div.  23B.  60  NTS  668. 

[c]  XvU«aoa.-^Aa  a  plaintiff  Is 
not  confined.  In  the  Introduction  ox  an 
account  stated,  to  the  count  on  an 
account  stated,  but  may  Introdooe  it 
under  any  of  the  common  counts  In 
assumpsit,  if  the  parties  take  and 
state  an  account  after  the  action  Is 
brought  It  may  be  given  in  evidence 
on  the  trial;  the  fair  presumption  is 
that  the  settlem.ent  was  had  in  order 
that  it  could  be  used  as  evidence  on 
the  trial.  Stowe  v.  Sewall,  8  Stew.  & 
P.  (Ala.)  97.  And  see  Clark  v.  Fair- 
child.  22  Wend.  <N.  Y.)  576. 

[d]  But  there  must  be  a  debt  snb- 
■iatlBg-  at  the  time  the  action  Is 
brought.  Allen  v.  Cook,  2  Dowl.  P. 
C.  548.  And  a  note  not  due  at  the 
commencement  of  the  action  has  been 
held  to  be  inadmissible  to  prove  an 
account  stated.  HIU  v.  Ix>tt,  13  U. 
C  Q.  B.  465.  Necessity  for  subsist- 
ing debt  generally  see  supra  S  305. 

91.  Powell  V.  Pacific  R.  Co.,  65  Mo. 
658. 

9a.  Chapman  v.  Lee,  47  Ala.  143; 
Quincey  v.  White,  63  N.  T.  370;  Haw- 
kins V.  Long,  74  N.  C.  781;  Darling- 
ton V.  Taylor,  3  Grant  (Pa.)  1»5; 
Peters'  Est.,  20  Fa.  Super.  223. 

[a]  Walvar  of  laOhas, — ^Where  ,the 
drawee  of  a  bill  of  exchange  had  re- 
fused payment,  and  thereafter  the 
amount  was  admitted  to  be  due  and 
the  drawee  promised  to  pay  it,  it  waa 
held  that  a  recovery  could  be  had 
under  a  count  on  an  account  stated, 
and  that  any  laches  with  regard  to 
the  bill  was  waived.  Smith  v.  Curlee, 
S9  HI.  221. 

m.  Watson  Jjtle.  4  Leigh  (31 
Ta.)  226. 

M.   demens  v.  Baltimore,  16  Md. 

[1  C.  J.-46] 


208  (where  acquiescence  in  the«  cor- 
rectness of  a  bill  presented  by  a  suit 
for  paving  taxes,  and  a  promise  to 
pay  the  same,  were  held  to  be  an 
admission  that  the  city  had  taken 
the  necessary  preliminfiry  steps  and 
had  done  Jthe  paving,  and  were  aufll- 
clent  to  authorise  a  verdict  for 
plaintiff). 

96.  Allen  V.  Nettles,  89  La.  Aim. 
788,  2  a  602;  Poydraa  v.  Turgeau,  14 
La.  84;  MiUaudon  v.  Amaud,  4  La. 
542;  Bullard  v.  Raynor,  80  N.  T.  197; 
Livingstone  v.  Whiting.  16  Q.  B.  722. 
69  ECL  T22,  117  Reprint  6S2;  Cal- 
lander v.  Howard,  10  C.  B.  290,  70 
£X:;L  290,  138  Reprint  117;  Owens  v. 
Denton.  1  C.  M.  &  R.  711;  Pott  v. 
Cleg,  11  Jur.  289;  Scholey  v.  Walton, 
8  Jur.  819;  Ashby  v.  James,  12  L.  J. 
E^xch.  295.  And  see  Andlng  v.  Levy, 
57  Miss.  61,  34  AmR  436. 

la]  As  said  Jar  Vaxka,  B.,  in  Pott 
V.  Cleg.  11  Jur.  289,  290,  such  a  mu- 
tual account  Is  "equiVBlent  to  a  pay- 
mAit  by  one  and  a  repayment  by  the 
other." 

ee.  Ala. — Hunt  v.  Stotdtton  Lum- 
ber Co..  112  Ala.  887,  21  B  4E4;  Rice 
v.  SchlosB,  90  Ala.  416,  7  8  802:  Sloan 
V.  Ouice,  77  Ala.  894:  Walker  v. 
Driver,  7  Ala.  679;  Langdon  v.  Roane, 
6  Ala.  618,  -41  AmD  60. 

Ark. — Lanier  v.  tJnion  Hortg.,  etc., 
Co.,  64  Ark.  39.  40  SW  466:  Law- 
rence T.  Gllsworth,  41  Ark.  602;  Rob- 
erts v.  Totten,  13  Ark.  609. 

Cal. — Green  v.  Thornton,  96  Cal. 
67,  80  P  965 ;  Cross  v.  Sacramento 
Sav.  Bank,  66  Cal.  462,  6  P  94. 

I>.  C.' — Gordon  v.  Praier,  13  App. 
382 

Pla — Poppell  V.  Culpepper,  66  Fla. 
515..  47  S  361;  Daytona  Bridge  Co.  v. 
Bond,  47  Fla.  136.  86  S  445;  Martyn 
V.  Arnold,  Se^-Fla.  446,  18  S  791. 

111. — Oage  V.  Farmelee.  87  111.  329; 
Sutphen  v.  Cushman,  36  III.  186. 

Ky. — Lee  v.  Reed,  4  Dana  109. 

La. — Flower  v.  O'Bannon,  43  La. 
Ann.  1042,  10  S  376-.  Irving  v.  Edring- 
ton.  41  La.  Ann.  871,  «  8  177;  Green 
V.  Glasscock,  9  Rob.  119. 

Md. — Deveemon  v.  Shaw,  69  Md. 
199,  14  A  464,  9  AmSR  422. 

Minn. — Warner  v.  Myrick.  16  Minn. 
91. 

Mo. — Kronenberger  v,  Blnz,  56  Mo. 
121;  Carroll  v.  Paul.  16  Mo.  226;  Gib- 
son V.  Smith,  11  Mo.  A.  233. 

Nebr. — McKinster  v.  Hitchcock,  19 
Nebr.  100.  26  NW  706;  Keller  v.  Kel- 
ler, 18  Nebr.  366,  2B  NW  364;  Ken- 
nedy v.  Goodman,  14  Nebr.  685,  16 
NW  834. 

Nev.— Martin  v.  Victor  Mill,  etc., 
Co.,  18  Hev.  308,  3  P  488. 

N.  J. — ^Drlggs  V.  Oarretson.  26  N. 
J.  Eq.  178. 

N.  T. — Samson  v.  B^eedman,  102 
N.  T.  699.  7  NE  419;  Lockwood  v. 
Thome,  18  N.  T.  28B;  Donald  v. 
GardneV,  44  App.  Dlv.  22S,  60  NTS 
668;  Bergen  v.  Hitchfngs,  22  App. 
Div.  395,  48  NTS  96;  White  V.  Whit- 
ing, 8  Daly  22;  Da  Uott  Benson, 
4  Ifidw.  191 


N.  C— Hawkins  v.  liong,  74  N.  C. 

781. 

S.  C. — Carrere  v.  Whaley,  17  S  C. 
695. 

Tenn. — Evans  v.  Evans,  2  Coldw. 
143. 

Tex. — -Saunders  v.  Brock,  30  Tex. 
421;  Watson  v.  DodsonJ  (Civ.  A.)  143 
SW  329. 

Utah. — -Benttea  v.  Hampton,  2 
Utah  869,  3  P  206. 

Va, — Townes  v.  Birohett;  II  Leigh 
(89  Va.)  173. 

97.  See  supra  )  258. 

98.  U.  S.— (Joodwln  v.  Fox,  129  U. 
S.  601,  9  set  867,  82  L.  ed.  805; 
Standard  Oil  Co.  v.  Van  Etten,  107 
U.  a  325,  1  set  178,  27  U  ed.  819: 
Hager  v.  Thompson,  1  Black  80,  17 
L.  ed.  41;  Perkins  v.  Hart,  11 'Wheat 
237,  6  L.  ed.  463:  Freeland  v.  Heron, 
7  Cranch  147,  3  L.  ed.  297 ;  PatUlo  v. 
Allen-West  Conunn.  Co.,  181  Fed.  680, 
65  CCA  608 ;  Ranald  Steamship  Co.  v. 
Wesenbarg,  122  Fed.  969  ;  Fitzgerald 
V.  Rapid  CMty  First  Nat  Bank.  114 
Fed.  474,  62  CCA  276  :  Loog-BellLum- 
her  Co.  v.  Stump.  86  Fed.  S74,  10  CCA 
260 :  Charlotte  Cnl,  ete„  Co.  v,  Hartog. 
86  Fed.  160,  29  CCA  66;  Pcnrter  v. 
Price,  80  TeA.  665.  26  CCA  70 ;  Atkin- 
son V.  Allen,  71  Fed.  58.  17  CCA  670; 
Talcott  V.  Chew,  27  Fed.  278  ;  Marye 
V.  Strouse,  5  Fed.  483,  6  Sawy.  204; 
Brydie  v.  Miller,  4  F.  Cas.  No.  2.071, 
1  Brock.  147 ;  Dexter  v.  Arnold,  7  F. 
Cas.  No.  8,858.  .2  Sumn.  108;  Harden 
V.  Gordon,  11  F:  Cas.  No.  6,047,  2 
Mason  641.  ' 

Ala. — South,  etc,  Alabama  R.  Co.  v. 
Louisville,  etc..  R.  Co.,  170  Ala.  266, 

63  S  1016  :  Hunt  v.  Stocliton  Lumber 
Co..  113  Ala.  387.  21  S  464;  Ware  v. 
Manning,  86  Ala  238,  6  S  682 ;  Kil- 
patrick  v.  Henson,  81  Ala.  -464,  1  S 
188 ;  Sloaa  v.  Guice,  77  Ala.  394 : 
PauUtng'V.  Creagh,  64  Ala.  646;  Dick- 
inson V.  Lewis,  34  Ala.  638 ;  Cowan 
v.  Jones,  27  Ala.  817 ;  Rembert  v. 
Brown,  17  Ala.  667 ;  Walker  v.  Driver, 
7  Ala.  679 ;  Langdon  v,  Roane.  6  Ala. 
618,  41  AmD  60. 

Ark, — Arkansas  Fertiliser  Co.  v. 
Banks,  95  Ark.  86,  128  SW  666  :  Dun- 
avant  v.  Fields,  68  Ark.  534,  60  SW 
420 ;  Lanier  v.  Union  Mortg.,  etc.,  Co., 

64  Ark.  89,  40  SW  466 ;  Weed  v.  Dyer, 
53  Ark.  166,  18  SW  692:  Moseowlts 
V.  Lemp,  12  SW  781 ;  Lawrence  v. 
Ellsworth,  41  Ark.  602;  Roberts  v. 
Totten,  13  Ark.  609. 

Cal.— Klnley  v.  Thelen,  158  Cal.  175, 
110  P  518;  Downing  v.  Murray.  118 
Cal.  466,  46  P  869  ;  Oreen  v.  Thornton, 
96  Cal.  67,  30  P  966 ;  Hendy  v.  March, 
75  Cal.  566,  17  P  702;  Auzerals  v. 
Naglee,  74  Cal.  60.  15  P -371 ;  Cross 
V.  Sacramento  Sav.  Bank.  66  Cal.  462. 
6  P  94 ;  Chandler  v.  People's  Sav. 
Bank,  61  Cal.  401 ;  Vance  v.  Supreme 
Lodge  of  the  Fraternal  Brotherhood, 
15  Cal.  A.  178,  114  P  83. 

Colo.— Walker  v.  Steel,  9  Colo.  388, 
12  P  423 ;  St  Louis  Lager  Beer  Bot- 
tling Co.  v,  Colorado  Nat.  Bank,  8 
Colo.  70,  6  P  800.  See  also  Mclattre 
V.  Barnes,  4  Colo.  StB. 
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items,  an  aecoimt  stated  alters  thei  ebaraeter  of  ihe  1  of  a  new  pnniuae  or  nndertakiiig,  and  raiaes  a  new 
ongmeU  indebtedness  and  is  itself  in  the  nature  |  cause  of  aetion  between  the  parties.*'    It  is  not, 


Conn. — Goodwin  t.  U.  8.  Annuity, 
etc.,  IQB.  Co.,  24  Conn.  (91;  Nichols 
V.  AJsop,  6  Conn.  477. 

Dak. — arand  Haven  First  Nat.  Bank 
V.  Honeyman,  e  Dak.  27S,  42  NW  771. 

D.  C. — Gordon  v.  Prater,  IS  App. 
282;  Marmlon  v.  McClellan,  11  App. 
487. 

Fla. — Poppell  V,  Culpepper,  66  Fla. 
616,  47  S  361 ;  Daytona  Bridge  Co.  v. 
Bond,  47  Fla.  1S6,  36  S  445;  Martyn 
V.  Ataold,  36  Pla.  446.  18  S  791 :  La 
Trobe  v.  Harward,  J.8  Fla.  190 ;  Moore 
V.  Felkel,  7  Fla.  44 ;  White  v.  Walker, 
6  Fla.  478. 

Ga. — ^Turner  t.  Pearson,  98  Oa.  616, 

21  SB  104;  Threlkeld  V.  Dobbins.  46 
Ga.  144.  , 

Hawaii. — Beauvale  t.  Porter,  1 
Hawaii  116. 

Ida. — Naylor  v.  Lewlston,  etc..  Elec- 
tric R.  Co.,  14  Ida.  789,  96  P  678. 

III. — Brandon  v.  Brown,  106  111.  519 ; 
Conlln  V.  Carter,  98  111.  636  ;  Gage  v. 
Pannelee,  87  111.  828 :  Eddie  v.  Eddie, 

61  HI.  184;  Town  v.  Wood.  87  111.  612 ; 
Sn^hen  v.  Cushman,  86  HI.  186 ; 
Cooper  V.  Cooper,'  1.64  IlL  A.  61$ ; 
Rudoljph  Wurlltier  Ok  v.  Dioklnson, 
168  in.  A.  88  [aS  247  HI.  27,  93  NB 
182] ;  Poppera  v.  Sohomfeld,  97  111. 
A.  477;  Qottfried  Brewlna  Co.  T. 
Szarkowskl,  79  HI.  A  688 :  Concord 
ApulRiMit  House  Co.  V.  Alaska  Re- 
frl^rator  Co^  78  HI.  A.  682:  MeDavld 
V.  Ellis,  78  ni.  A.  881 :  Pick  t.  Slim- 
mer, 70  111.  A.  868;  Rooge  V.  Boj^ton. 
16  III.  A.  624. 

Ind.— LInvllle  v.  State,  130  Ind.  210. 
29  NK  1129 ;  Bouslog  v.  Qarrett,  89 
Ind.  3S8 ;  State  L.  Ins.  Co.  v.  Postal, 
43  Ind.  A  144,  84  NB  166,  1093. 

Iowa. — Lull,  etc.,  Co.  v.  Kenunarer 
Vehicle  Co.,  186  Iowa  649,  114-  NW 
22;  Everlngham '  v.  Halsey,  108  Iowa 
709,  78  KW  220 ;  Schoonover  r.  Os- 
borne, 108  Iowa  453,  79  NW  263. 

Kan. — Knox  v.  Pearson,  64  Kan.  711, 
714,  68  P  613  [clt  Cyc]  ;  Clark  v.  Har- 
bourg,  33  Kan.  471.  6  P  648:  Dobbs 
V.  Campbell,  10  Kan.  A.  186,  68  P  289. 
And  see  Schmoker  v.  Miller,  89  Kan. 
694,   182  P  158. 

Ky. — Lee  v.  Reed,  4  Dana  109 : 
Waggoner  v.  Mlnter,  7  3.  J.  Marsh.  178. 

La. — Olennon  v.  Vatter,  109  La.  942, 
88  S  930  ;  Stewart  v.  McCatop,  10  La. 
Ann.  332.  . 

Me, — Goodrich  v.  CoSln.  83  Me.  824, 

22  A  217 

Md. — Devecmon  v.  Shaw,  69  Md.  199, 
14  A  464,  9  AmSR  422;  Brown  v. 
Rowles,  21  Md.  11 ;  Stiles  v.  Brown,  1 
GUI  360  :  GoTer  v.  Hall,  8  Harr.  ft 
J.  43:  Williams  v.  Savage  Mfg.  Co.,  1 
Md.  Cb.  806. 

Mass. — Boston,  etc.]  R.  Corp.  v. 
Nashua,  etc.,  R.  Corp.,  167  Mass.  258, 
81  NB  1067. 

Mich. — Stevens  v.  SaglnaW  County, 

62  Mich.  679,  29  NW  492;  Eccard  V. 
Brush,  48  Mich.  3,  11  NW  766  ;  Linn 
V.  Gilman,  46  Mich.  628,  10  NW  46  ; 
Bourke  V.  James,  4  Mich.  336. 

Minn. — Chrlstofferson  v.  Howe,  67 
Minn.  67,  68  NW  880;  Wharton  V. 
Anderson,  28  Minn.  801.  9  NW  860; 
Mower  County  v.  Smith,  22  Minn.  97 ; 
LelKhton  v.  Grant,  SO  Hmn.  846. 

Mlsa — DIckerson  v.  Thomas,  67  Hiss. 
777,  7  8  S02:  Psteet  Crawford.  SI 
Miss.  48. 

Ma — ^MeCormldt  v.  8L  LouUl  186 
Mo.  816.  66  8W  1088;  McGormlek  v. 
Interstate  Consol.   Rapid-Transit  R. 

Co.,  154  Mo.  191,  66  SW  262 ;  St  Louis 
Gas  Light  Co.  V.  St.  Louis,  84  Mo. 
202 :  Plchel  v.  St.  Louis  Chamber  of 
Commerce  Aesoc.,  80  Mo.  66  faff  10 
Mo.  A,  191]  ;  Kronenberger  v.  Blnz, 
66  Mo.  121;  Carroll  v.  Paul,  16  Mo. 
226 ;  Moore  v.  McCulIough,  8  Mo.  401 ; 
Kenneth  Inv.  Co.  v.  National  Bank  of 
Republic,  96  Mo.  A.  126,  70  8W  173  ; 
Wonderly  t.  Christian.  91  Mo.  A  168 ; 
Commercial  EUectrlcal  Supply  Co.  t. 
Kroell,  86  Mo.  A  887  ;  Gibson  v.  Smith, 
77  Mo.  A.  222 ;  McKeen  v.  Boatmen's 
Bank,  74  Mo.  A.  281 ;  Marraon  v. 
Waller,  68  Mo.  A.  «10 ;  Kent  v.  HJgb- 


leyman,  28  Mo.  A.  614 ;  Magnlre  v. 
PfUey,  9  Mo.  A.  681;  Silver  v.  SL 
Louis,  etc.,  R.  Ca,  6  Mo.  A.  381. 

Mont — JtAinson  v.  Gallatin  Valley 
MllUnsr  Cq»  88  Mont  88.  98  P  883: 
Noyes  v.  Toung,  82  Mont.  226,  79  P 
lOBS. 

Nebr. — Savage  v.  Aiken,  21  Nebr. 
606,  83  NW  241 ;  McKJnster  v.  Hitch- 
cock, 19  Nebr.  100,  26  NW  706 ;  Keller 
v.  Keller,  18  Nebr.  366,  26  NW  364  ; 
Kennedy  v.  Goodman,  14  Nebr.  686. 
16  NW  834. 

N.  J. — Vanderveer  v.  Statesii^  89  N. 
J.  L.  693  ;  Brands  v.  Depue.  (Ch.)  20 
A  206;  Somers  v.  Cresse.  (Cb.)  18  A 
23 ;  Harrison  v.  Farrlngton,  40  N.  J. 
Eq.  353,  3  A  80 ;  Swayze  v.  Swayse,  87 
N.  J.  Eq.  180;  Brown  v.  Vandyke,  8 
N.  J.  Eq.  796,  65  AmD  260. 

N.  M. — Brown,  etc,  Co.  v.  Qlse,  14 
N.  M.  282,  287,  91  P  716  [clt  Cycl. 

N.  T.— ConvUle  v.  Shook,  144  N.  T. 
686,  39  NE  406  ;  Jugla  v.  Trouttet  120 
N.  7.  21,  28  NB  10<6:  Manchester 
Paper  Co.  v.  Moore,  104  K.  T.  680,  10 
NE  861 :  Samson  v,  Freedman,  102  N. 
Y.  699,  7  NB  419 ;  CarpMiter  v.  Kent 
101  N.  T.  691.  6  NE  787;  Harley  v. 
Eleventh  Ward  Bank,  76  N.  T.  618  ; 
Welsh  ▼.  Oerman  American  Bank,  73 
N.  T.  424,  28  AmR  176;  Toung  v. 
Hill.  67  N.  T.  162,  88  AmR  99 :  Massa- 
chusetts Mnt  li.  Ins.  Co.  t.  Carpenter, 
49  N.  Y.  868;  Chubbuck  v.  Vemam, 
42.  N.  T.  422  ;  Lockwood  v.  Thome, 
18  N.  T.  286 ;  Mclntyre  v.  Warren,  3 
Abb.  Dec  99,  8  Keyes  186 ;  Herrick  v. 
Ames,  1  K^yes  190 ;  Townsend  v. 
Meyers,  184  App.  Dlv.  640,  119  NTS 
478 ;  Little  v.  McClaln,  134  App.  Dlv. 
197,  118  NTS  916;  Barlow  v.  Piatt 
183  App.  Dlv.  864.  117  NTS  235  ; 
Frothlngham  v.  Satterlea,  70  App.  Dlv. 
618.  76  NTS  21 :  Stem  v.  Ladew.  47 
App.  Dlv.  881,  62  NTS  267,  80  P^TClv 
Proc  135 ;  Donald  v,  Gardner,  44  App. 
Dlv.  286,  60  NTS  668;  Sedgwick  v. 
Macy.  24  App.  Dlv.  1,  49  NTS  164 : 
Klngsley  v.  Melcher,  66  Hun  647?  10 
NTS  63;  Gilchrist  v.  Brooklyn  Grocers' 
Mte.  Assoc.,  66  Barb.  890  CafT  69  N. 
T.  496]  ;  MarUne  v.  Huyler.  5  Silv.  Sup. 
466.  .8  NTS  784  ;  Beach  v.  Kidder,  5 
Sllv.  Sup.  219,  8  NTS  687;  Rutty  v. 
Person,  62  N,  T.  Super.  829 ;  White  v. 
Whiting,  8  Daly  23 :  Baker  v.  Grlffln, 
48  Misc.  1.  86  NTS  679  ;  Bradley  Per- 
ttllzer  Co.  v.  South  Pub.  Co.,  17  NTS 
687;  Campbell  v.  Campbell,  16  NTS 
166  ;  Smith  v.  Ogllvle.  6  NTS  882  ;  Ract 
V.  Duvlard-Dime,  4  NTS  166  ;  Weber  v. 
Bridgeman,  13  NTSt  622  ;  Murray 
V.  Toland,  3  Johns.  Ch.  569  ;  Philips  v. 
Belden,  2  Edw.  1 ;  Burke  v.  Isham,  3 
Alb.       J.  209. 

N.  C— Gmy  V.  Lewis,  94  N.  C.  392; 
Qooch  V.  Vaughan,  92  N.  C.  610 ;  Grant 
V.  Bell,  87  N.  C.  34  ;  Hawkins  v.  Long, 
74  N.  C.  781 ;  Hall  v.  Guilford  County, 
74  N.  C.  130 :  Costln  v.  Baxter,  41  N. 
C.  197;  Harrison  v.  Bradley,  40  N.  C. 
136. 

N.  D, — Montgomery  v.  Fritz,  7  N.  D. 
348,  76  NW  266, 

Oh. — Scioto  V.  Gherky,  Wrljtht  488 ; 
Fowler  v.  Piatt  Wright  206  ;  Dewey  v. 
Sloan.  9  Oh.  Dec.  (Reprint)  161,  11 
CIncLBul  102;  Cincinnati,  etc..  Tump. 
Co.  V.  Cincinnati.  9  OhSftCP  269,  6 
OhNP  238. 

Dr.— Flak  t.  Bastdie,  81  Or.  178,  49 
P  881 ;  Hoyt  v.  Clarkson,  28  Or.  61,  81 
P  198 :  Flelschner  v.  Kublt,  20  Or.  828, 
26  P  1086  ;  Kinney  V.  Heatley.  18  Or. 
36,  7  P  369. 

Pa.— Tully  V.  Felton,  177  Pa.  844,  86 
A  286;  Anderson  v.  Best  176  Pa.  498, 
36  A  194  ;  Shllllngford  v.  Good.  96  Pa. 
25;  Ruch  V.  Frlcke,  28  Pa.  241;  Em- 
mons V.  Stahlnecker,  11  Pa.  866 ; 
Tennent  v.  Dewees,  7  Pa.  305  ; 
Vamer's  App.,  2  Mon.  228,  16  A  98 ; 
Elliott  V.  Walker,  1  Rawle  126 :  Miller 
V.  Probst,  Add.  344  ;  Klrkpatrlck  v. 
Tumbull,  Add.  269:  Peters'^  Est,  20 
Pa.  Super.  228 ;  Shirk's  App.,  8  Brewst 
119;  Robinson  v.  Dawson,  2  WklyNC 
186. 

R  L — Seanuuu  v.  Burt,  11  R  L  SSO. 


S.  C. — ^Pope  Mfg.  Co.  V.  Charleston 
Cycle  Co.,  69  S.  C.  29,  87  SB  20; 
MlUei*  V.  Simonton,  6  S.  C.  20:  Fraser 
V.  Hext  21  S.  C.  Eq.  260;  Murrel  v. 
Murrel,  21  S.  C.  Eq.  148,  49  AmD  614; 
Porter  v.  Cain,  16  S.  C.  Eq.  81 ;  Pratt 
V.  Weyman,'6  S.  C.  Eq.  156;  Main  v. 
Howlaod,  Rich.  Eq.  Ca«.  862. 

a  D.— Hale  V.  Hale,  14  S.  D.  614, 

86  NW  650. 

Tenn. — Tennessee  River  Compress 
Co.  V.  Leeds,  97  Tenn.  674.  87  SW 
889  ;  Gibson  v.  Carlln,  18  Lea  440; 
Raht  V.  Union  Consol.  Mln.  Co.,  6  Lea 
1 ;  Bankhead  v.  Alloway,  6  Coldw. 
66;  Overton  v.  Phelan.  2  Head  445; 
Love  V.  White,  •4  Hayw.  210. 

Tex. — McKay  v.  Overton,  66  Tex.  82 ; 
Houston,  etc.,  R.  Co.  v.  Snelllutr,  G9 
Tex.  116;  Barkley  v.  Tarrant  County, 
53  Tex.  251 ;  Saunders  v.  Brock,  30 
Tex.  421 ;  Neyland  v.  Neyland,  19  Tex. 
423  ;  Horan  v.  Long,  11  Tex.  280 :  Wat- 
son V.  Dodson,  (Civ.  A.)  148  SW  329: 
Henry  v.  Chapman,  4  Tex.  A.  Civ.  Cas. 
I  106,  16  SW  648. 

Vt— Hodges  V.  Hosford.  17  Vt  616; 
Tharp  v.  Tharp,  16  Vt  16S. 

Va.— 4::amp  v.  Wllsm.  97  Va.  266, 
33  SB  691 ;  Neff  v.  Wooding,  83  Va. 
432,  2  SB  781 ;  Rlxey  v.  Moorhead. 
79  Va.  675  ;  Kldwell  V.  Baltimore,  etc., 
R.  Co.,  11  Gratt  (62  Va.)  676; 
Townes  v.  Bln^ett  12  Leigh  (89  Va.) 
173;  FreelMid  v.  Cocke,  8  Muni.  (17 
VaO  862. 

W.  Va. — Chapman  v.  Liverpool  Salt, 
etc.,  Co.,  67  W  Va.  896.  60  SE  601; 
Harman  v.  Maddy,  57  W.  Va.  68.  49 
SB  1009  :  Batson  v.  Plndley,  62  W.  \'a. 
848,  43  SE  142 ;  RufTner  v.  Hewitt  7 
W.  Va.  586. 

Wis. — Hawley  v.  Harran,  79  Wis. 
379,  48  NW  676  ;  Freeman  v.  Bolsell, 
68  Wis.  378,  23  NW  708:  Miller  v. 
Chippewa  County,  68  Wis.  620,  17  NW 
635  ;  Hill  V.  Durand.  68  Wis.  160.  15 
NW  390 ;  Case  v.  Fish,  68  Wis.  56.  16 
NW  808 ;  Orr  v.  Le  Clair,  65  Wfst.  98, 
21  NW  356  ;  Klauber  v.  Wright  62 
Wis.  303;  8  NW  898;  Hoyt  v.  Mc- 
lAUghlln,  62  Wis.  880.  8  NW  889; 
Martin  v.  Beckwlth,  4  Wis.  219. 

Eng. — Lalng  v.  Campbell,  36  Beav. 
8,  55  Reprint  lOSTj  Newen  v.  Wetten, 

31  Beav.  315,  64  Reprint  1160:  Fow- 
ler V.  Wyatt  24  Beav.  232,  63  Reprint 
347  ; 'Holstcomb  v.  Rivers,  1  Ch.  Ca5. 
127,  22  Reprint  726  ;  Arthur  v,  Dartch, 
9  Jur.  118 ;  Sellar  v.  Griffln,  9  Jur.  N. 
S.  612 :  Buckeridge  v.  Whalley,  33  L. 
J.  Ch.  649  ;  London,  etc..  United  BMk. 
Soc.  T.  Angell,  86  L.  J.  Q.  B.  194; 
Ex  p.  Townshend,  2  Molloy  242  ;  Pit 
v.  CHiolmondieley.  2  Ves.  666.  28  Re- 
print 860. 

[a]  Aoeouta  iMtw— a  partaenk— 
The  rule  that  accounts  stated  are  con- 
clusive unless  Impeadiable  for  fraud 
or  mistake  applies  to  accounts  stated 
between  partners.    Bllllngslea  v.  Ware, 

32  Ala.  415  ;  Desha  v.  Smith,  20  Ala. 
747 ;  Branger  v.  Chevalier,  9  Cal.  351 ; 
Gage  V.  Parmelee,  87  111.  S29  ;  Silver 
V.  St  Louis,  etc,  R,  Co.,  6  Ma.  A. 
381  [aff  72  Mo.  194]  ;  Wahl  v.  Bamum, 
116  N.  T.  87,  22  NB  280,  6  LRA  623. 
See  Partnership  [80  Cyc  448]. 

'  ee.  U.  S. — Marye  V.  Strouse,  5  Fed. 
488,  6  Sawy.  204. 

Ala. — Ivy  Coal,  etc,  Co.  v.  LonA 
189  Ala.  636,  86  S  722. 

Ark. — St  Louis,  etc.,  R  Co.  v.  Cam- 
den Bank,  47  Ark.  641,  1  SW  704. 

Cal. — Converse  v,  Scott  187  Cal. 
289,  70  P  18 ;  McCarthy  v.  Mt  Tecarte 
Land,  etc..  Co.,  Ill  Cal.  828.  43  P 
966 ;  ColTee  v.  Williams,  108  Cal.  650, 

87  P  604  ;  Green  v.  Thornton.  96  Cal. 
67.  30  P  966;  Hendy  v.  March,  75 
Cal.  666,  17  P  702;  Carey  v.  Phila- 
delphia, etc.  Petroleum  Co^  S3  CaL 
694. 

Colo. — St.  Louis  Lager  Beer  Bottling 
Co.  v.  Colorado  Nat  Bank,  8  Colo. 
70,  6  P  600. 

DeL — Chambers  t.  Btanemore.  4 
Harr.  868. 

D.  C. — Gordon  r.  Ftaser,  II  App.  S82. 
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bowerer,  strietly  speakiiig,  the  ereatioa  of  a  new 
debt,  bat  merely  a  statement  and  acknowledgment 
of  an  old  debt  from  whieh.  the  law  implus  a  snf- 
fident  promise  to  siqipcHrt  an  acti«ir  it  mor^ 
ledaeea  a  pregriating  liability  to  a  eertunty/ 
l^erertheleas  the  itema  of  the  original  aeeonnt  are 
mezged  in  the  aeeonnt  stated;*  and  aceordingljf  an 
Mtion  thereon  is  not  founded  upon  the  original  debt 
or  items  of  debt^  but  upon  the  balance  agreed  to 
by  the  parties,  and  the  promise  to  pay  the  same;* 
and  therefore  it  is  not  neeessai^  in  saeh-  an  aetion 
to  prove  the  original  debt  or  items  thereof;'  nor 
can  the  itons  of  the  original  oanse  of  action  be  in- 
quired into  unless  ground  is  laid  for  opening, 
Ulaifpng,  or  snrehai^fing  the  aeeonnt.*'  The  state- 
ment of  the  aeeotmt,  however^  does  not  for  all 


purposes  change  the  quality  and  character  of  the 
ori^nal  indebtedness.^ 

[$r  332]  K  Bight  to  She  m  Original  IMU.  It 
has  been  held  that  the  creditor  m^y  f<>f  eertasu 
purposes  disregud  the  statement  of  aocount  and 
maintain  his  ndt  npoa'  the  origmal  items,*  and  this 
seema  the  general  doeteine  when  the  aeeonnt  consists 
of  items  on  one  side  only  or  a  sin^e  item  which 
the  debtor  a^nowle^^es  and  promises  to  pay." 
Where,  however,  -  the  aeeonnting  is  founded  on 
mutual  or  eroas  demands  whieh  are  set  off  against 
one  another  and  a  balance  is  staiek,  the  weight  of 
anUiority  seems  to  be  tiiat  the  statement  of  ao- 
eounts  is  a  good  plea  to  a  suit  on  the  original 
items,^^  and  where  the  parties  meet  and  liquidate  a 
dispute  elaim  by  a  compromise,  the  only  remedy 


Ga. — Burch  v.  Harrell,  9S  Qa.  719, 
SO  SB  212. 

111. — Throop  v.  Sherwood,  9  HI.  92 ; 
American  Brewing  Co.  v.  Bemer-Mayer 
Co.,  83  IlL  A.  446. 

Iowa.— Morse  v.  Mlnton,  Ifrl  Iowa 
«0»,  70  NW  691.  - 

Kan. — Harrison  v.  Henderson,  67 
Etn.  203,  1i  P  878. 

Mass.— Klnff  v.  Davla.  16S  Mus.  13S, 
46  VE  418;  Clhaee  v.  Traflord,  116 
Mbm.  B29,  17  AmB  171,. 

Ubm. — ChrlstofEerson  t.  Howe^  S7 
Iflnn.  S7,  (8  NW  824. 

Mol — McConnick  v.  Interstate  ConsoL 
Rapld-Tranalt  R  Co.,  164  Mo.  191,  65 
SW  268;  Batr  v.  Lake,  147  Mo.  A. 
252,  126  SW  765;  Columbia  Brewing 
Co.  V.  Bemey,  90  Mo.  A.  96. 

Xebr. — McKlnster  v.  Hltchoock,  19 
Nebr.  100,  26  NW  706. 

X.  T.— Schuta  V.  Morette,  146  N. 
T.  137,  40  NB  780;  Delabarre  v.  Mc- 
Alpin.  101  App.  Dlv.  468,  92  NTS  180 ; 
Smith  V.  GlenB  FaWa  Ins.  Co..  66  Barb. 
55G ;  Holmes  v.  DeCamp,  1  Johns.  84. 
3  AmD  293. 

N.  C.— Hawkins  t.  Lon^.  74  N.  C. 
781. 

Or. — Holmes  v.  Page,  19  Or.  238,  28 
P  961. 

Pa. — Peters'  Est.,  20  Pa.  Super.  22S. 
rtah. — RobblnB  v,  Woodhull,  1  Utah 
217. 

Eng. — Foster  v.  Allanson,  2  T,  R. 
479.  100  Reprbit  258. 

[a]  OanQalunrat. — Although  the 
original  Items  entering  Into  an  ac- 
count stated  were  not  such  as  could 
be  reached  by  garnishment,  stfU  the 
FtatemeDt  of  the  account  liquidates 
the  orislnal  Items,  and  the  oalance 
due  on  the  account  stated  may  be 
reached  by  garnishment.  McDowell 
T.  Smith,  21  WklyNC  (Pa>  568. 

[b]  UidlTUnal  and  partaenhlp 
clalma. — If  A.  Indebted  to  B,  b^mes 
Indebted  to  B  and  C  as  ^rtners,  and 
states  an  account  with  B  and  C  of 
both  the  debt  due  B  and  that  due  B 
and  C.  B  and  C  may  recover  both 
claims  in  an  action  upon  an  account 
suted.    Uoor  v.  HID,  2  Peake  N.  P.  10. 

1.  State  V.  Illinois  Cent  R.  Co..  246 
Til.  188,  241,  92  NB  814  [clt  C^ci ; 
Boxton  Edwards,  184  Mass.  667 ; 
Layco^  v.  FKddaa  4  B.  *  a  497,  11« 
ECL  497,  128  Reprint  S46.  1  ERC  426. 

a.  Golnn  T.  Patten.  17  AbbPr  (N. 
T.)  S89 ;  Dme  Thome,  Aleyn  7S, 
82  Xteprtnt  982. 

X  Columbia  Brewing  Co.  v.  Bemey, 
90  Mo.  A.  96;  Gem  Chemical  Co.  t. 
Tonneblood,  58  S.  C.  6«.  86  SB  487. 

4,  "tJ.  S. — ^Toland  v.  Sprague,  12  Pet. 
390,  9  U  ed,  1098  ;  Columbia  River 
Packing  Co.  v.  Taliant,  133  Fed.  $90: 
PatUlo  V.  Allen-Weat  Commn.  Co.,  131 
Fed.  680,  «B  CCA  608 :  Porter  v.  Price, 
SO  Fed.  666,  26  CCA  70 ;  Mary©  v. 
StrouBe,  5  Fed.  488,  6  Sawy.  204. 

Ala.— Cook.  etCy  Contracting  Co.  t. 
B?U.  69  S  278:  Loventhal  t,  Morris, 
IDS  Ala^  332.  16  S  672. 

Ark. — St  Louis,  etc.,  R.  Co.  v.  Cam- 
den Bank.  47  Ark.  541,  1  SW  704. 

Cal. — Coffee  v.  WlIlIamB,  108  Cal. 
550,  37  P  604 ;  Hendy  v.  March,  75 
C»L  &66.  17  P  702;  Carey  v.  Phila- 
delphia, etc..  Petroleum  Co.,  88  CaL  694. 


Colo. — St.  Louis  lisser  Beer  Bottling 
Co.  V.  Colorado  Nat.  Bank,  8  Colo. 
70,  5  P  800. 

Ill,— Throop  V.  Sherwood,  9  111.  92 ; 
American  Brewing  Co.  v.  Bemer-Mayer 
Ca,  88  in.  A.  446. 

Mich. — Albrecht  y.  Gies,  88  Mich.  389. 

Mtnn. — Cbrlstoftemon  Howe,  67 
Minn.  67.  58  NW  880. 

Mo. — Ooltunbla  Bnrwlac  Co.  Ber- 
ney,  90  Mo.  A.  96. 

Or. — SlelschiDer  v.  KubU,  SO  Or.  888, 
26  P  1086;  Holmes  t.  Pa«e,  19  Or. 
28S,  23  P  9<1.  . 

a  D,— Hale  T.  Hale,  14  a  D.  644, 
86  NW  660. 

Utah. — ^Benltea  v.  Hampton,  8  Utah 
369,  3  P  206  ;  Robbtna  v.  Woodhull,  1 
Utah  817. 

va. — Watson  V.  Lyle,  4  Letgb  (31 
Va)  286. 

Eng. — Arthur  v.  Dartch,  9  Jur.  118. 

Balauo*  as  prUudpal  bearing-  la- 
terest  see  Interest  [22  Cyc  1611J. 

[a]  AsslmUated  to  promissory 
note. — The  demand  la  essentially  the 
same  as  If  a  promissory  note  had 
been  given  for  the  balance.  Comer 
V.  Way,  107  Ala.  800,  19  S  966,  64 
AmSR  93 ;  Volkenlng  V.  De  Qraaf,  81 
N.  T.  268. 

B.   Ala. — Walker  v.  Driver,  7  Ala. 

c'al.— Hendy  v,  March.  75  Cal.  666. 
17  P  702 ;  Auserals  v.  Naglee,  74  CaL 
60.  15  P  371. 

Del. — Chambers  v.  Fennemore,  4  Del. 
368 ;  Gregory  v.  Bailey,  4  Del.  266 ; 
Thompson  v.  Thompson,  3  Del.  202 ; 
Parkins  v,  Bennington,  1  DeL  209. 

Fla — Daytona  Bridge  Co.  v.  Bond, 
47  Fla,  186,  36  S  446  ;  JaekionTllle, 
etc.,  R.,  eta,  Co.  Warrlner.  36  Fla. 
197.  16  8  898. 

Ida. — Naylor  v.  Lewlston,  etc^  Elec- 
tric R.  Co.,  14  Ida.  789.  96  P  673. 

in.—Throop  V.  Sherwood,  9  111.  92 ; 
Plckham  v.  Illinois,  etc.,  R,  Co.,  168 
lU.  A.  281. 

La. — Oakley  V.  Well,  7  La.  Ann.  169. 

Masa — Chace  v.  Xrafford.  116  Mass. 
629.  17  AmR  171. 

Mich. — Armltage  v.  Saundera  84 
Mich.  482,  64  NW  174;  AlbreSt  v. 
Oles,  38  Mich.  381;  Stevezui  V.  Tuller, 
4  Mich.  887. 

Mlsa— Relnbarclt  T.  Htnea.  61  Ubs. 
844. 

^  N.  T.— VolkenlBg  De  Oraaf,  81  N. 
T.  268 ;  Hall  v.  New  Tork  Brick,  eta, 
Co.,  96  App.  Dir.  371.  88  NTS  682. 

Utah.— Benltes  t.  Hampton,  3  Utah 
869.  8  P  206.  ^ 

vt — Powers  v.  New  England  F.  Ins. 
Co.,  68  Vt  390,  36  A  831. 

e.  Cal. — AuzeralB  v.  Naglee,  74  Cal. 
60,  16  p  m. 

Del. — Gregory  v.  Bailey,  4  Del.  266. 

D.  C. — Gordon  v.  Frazer,  13  App.  882 
(holding  that  any  defense  to  an  ac- 
tion upon  an  account  stated  must 
relate  to  it,  and  not  to  any  matters 
of  anterior  liability,  except  so  far  as 
they  constitute  a  foundation  for  or 
Introduction  to  a  defense  Impeaching 
the  settletnent  for  fraud  or  mistake). 

III. — Pick  V.  Slimmer.  70  III.  A.  368 
(holding  that  where  a  former  em- 
ployee sues  hlB  former  employer  on 
an  account  stated,  showing  the  con- 


dition of  their  account  at  the  time" 
the  contract  of  employment  terminated, 
evidence  of  the  terms  of  employment, 
or  at  other  claims  the  employer  had 
against  the  employee  at  the  time  ot 
rendering  the  account,  la  Inadmis- 
sible). I 

Iowa. — Bvertngham  t.  Halsey,  108 
Iowa  709,  78  NW  220  (holding  that 
where,  on  settlement  of  an  account, 
a  principal  gave  his  factor  a  note  tor 
the  balance  due,  In  an  action  thereon 
additional  charges,  then  made  by  the 
faotor,  cannot  be  allowed), 
,  La. — Irving  v.  Edrlngton,  41  La.  Ann. 
^71,  6  S  177. 

Mass. — Union  Bank  v.  Knapp,  3 
Pick.  96,  16  AmD  181. 

Minn. — Chrlstofferson  T,  Howe,  67 
Minn.  67,  68  NW  880. 

Miss.- McCall  V.  Nave,  52  Miss.  494. 

Mo. — ^May  v.  Kloss,  44  Ma  300 : 
Barr  v.  Lake,  147  Mo.  A.  262,  126 
SW  756  ;  Carter  v.  Carter,  129  Mo.  A. 
467.  107  SW  467. 

N.  M. — Brown,  etc.,  Co.  v.  Qlse,  14 
N.  M.  282,  91  P  716. 

N.  T.— Little  V.  HeClain.  184  App. 
Dlv.  197,  118  NTS  916. 

Pa. — McClelland  v.  West,  70  Pa,  188. 

S.  C, — Gem  Chemical  Co.  v.,  Toung- 
blood,  68  a  C.  66,  36  SB  487  (holding 
that,  all  matters  of  contract  growing 
out  of  a  sale  being  merged  In  an 
account  stated,  and  deceit  not  being 
shown  to  render  the  account  stated  a 
nullity,  the  question  of  failure  of  con- 
sideration by  reason  of  breach  of  im- 
plied warranty  in  the  sale  cannot  be 
considered  in.  an  action  on  the  ac- 
count stated;. 

a  D.— Hale  v.  Hale,  14  a  D.  644, 
86  NW  660. 

Utah. — Benltes  v.  Hampton,  8  Utah 
369,  8  P  806. 

va.~JohnBon  v.  Johnson,  4  Call  (8 
Va.)  33  (holding  that  regularly  an- 
terior debts  ought '  not  to  be  received 
in  contravention  of  a  settled  account)  ; 
Lyne  v.  GlUlat.  8  Call  (7  Va.)  6. 

Wis.— Hawley  v.  Harrsn,  79  Wis. 
879,  48  NW  676;  S^tln  vTBeckwith. 
4  Wis.  219. 

Bftig.— Bartlett  v.  Emery,  1  T.  R. 
42  note,  99  Reprint  961. 

aridenea  of  preriou  tnuwaetlona 
•ee  Infra  |  39S. 

T.  Mayberry  v.  Cook,  121  Cal.  688, 
64  P  96 ;  Dunbar  v.  Johnsim,  108  Mass. 
519 ;  Jewett  v.  Bentson,  18  a  D.  676. 
101  NW  716. 

8.  Porter  v.  Chlcaga  etc.,  R.  Co., 
99  Iowa  861,  68  NW  724  ;  Buxton  v. 
Edwards.  184  Mass.  667  ;  Cross  v. 
Moore,  28  Vt  482 ;  Stewart  v.  Kirk, 
10  N.  B.  131. 

9.  Buxton  V.  Edwards,  134  Man. 
667 ;  Ashby  v.  James,  IS  L.  J,  fi^ch. 
296;  Mllward  v.  Ingrun,  8  Mod.  48, 
86  Reprint  930. 

10.  Mass. — Rand  v.  Wright,  129 
Mass.  50. 

Mo. — McCormlck  v.  Interstate  Consol. 
Rapld-Tranalt  R.  Co.,  154  Mo.  191,  65 
SW  262 ;  Barr  v.  Lake,  147  Mo.  A.  262, 
126  SW  7B6  (holding  that  one  suing 
on  an  account  stated  may  show 
enough  concerning  the  transactions,  If 
necessary,  to  afford  a  foundation  for 
the  settlement  and  to  explain  but 


Digitized  by 


Google 


708  [IC.J.] 


ACCOUNTS  AND  ACCOVNTINQ 


[§§"332-333 


is  upon  the  acoonnt  stated." 

Limltatioii  of  actions.  A  party  cannot,  by  bring- 
ii^  suit  on  the  origmal  aecoant;  faToid  the  bar  a£ 
tike  statute  of  limitatioiis  which  has  nm  against  the 
stated  account." 

{_%  333]  4.  Sc<^,of  Account;  Uatters  Indnded. 
An  account  stated  or  settled  is  prima  facie  to  be 
taken  as  a  settlement  of  all  valid  items  of  debit 
and  credit  existing  between  the  parties  at  the  time 
of  its  statement."  This  presumption,  however,  is 
rebuttable.  The  parties  are  not  thereby  concluded 
as  to'  matters  which  were  not  contemplated  by  them 
or  which  were  not  in  fact  included  in  the  statement 
or  settlement,  although  they  existed  at  the  time; 


but  the  presomption  will  be  destroyed  when  the 
details  of  the*  settl^ent  show  that  the  matter  in 
controversy  was  not  included."  Furthermore,  the 
accounting  need  not  include  all  claims  between  the 
parties,  either  party  may  show  that  the  balance 
found  was  struck  u^n  a  partial,  and  not  a  general, 
accounting,  and  either  party  may  thereafter  avail 
himself  of  a  matter  ontside  of  the  settlement  by 
showing  that  it  was  not  included  therein.^  But  the 
burden  is  upon  him  to  show,  by  clear  and  satis- 
factory evidence,  that  the  item  in  question  was  not 
inelnded  in  the  aecoonting.^'  There  is  no  presump- 
tion that  a  contingent  or  conditional  liability  or 
claim  was  inelnded  in  the  aeconntii^,"  and  the 


he  cannot  atterwaM  abandon  tiie  ac- 
count stated,  and  sue  on  tiie  original 
subject  matter) ;  Wonderly  v.  ChrlB- 
tlan,  91  Mo.  A.  IH. 

Tex.-^WUklnson  v.  Thtdemerer,  44 
Tex.  470. 

Utah. — Burraston  v.  Nephl  First  Nat 
Bank,  22  Utah  328,  62  P  42S;  Robbbui 
V.  WopdhuU,  1  Utah  817. 

Ene. — Callander  v.  Howard,  10  C.  B. 
299,  70  BCL  290,  128  Reprint  117 ;  Mil- 
ward  V.  Insram,  2  Mod.  43.  86  Reprint 
8S0;  Smith  v.  Pace,  15  M.  &  w.  688 : 
Richardson  v.  Rlokman  [cit  Kearaloke 
T.  Morgan,  5  T.  R  618,  617,  101  Reprint 
2«»]. 

Ctet.— BeatUe  v.  Hatch,  12  U.  C.  Q. 
B.  1»6 ;  Melville  v.  Carpenter,  ii  u. 
Q.  B.  182.  f 

See  supfa  |  175.  • 

II.  Hanley  v.  Noyes,  26  Minn.  174. 

28  NW  189. 

U.  Porter  t.  Chicago,  etc,  R  Co., 
89  Iowa  2&1,  68  NW  724. 

13.  Ala. — DowUng  v.  Blaokman.  70 
Ala.  803  ;  Mills  v.  Oeron,  22  Ala.  609.  x 

D.  C. — Marmlon  v.  McClellan,  11  App. 
467. 

III.  — fitraubher  v.  Mohler,  SO  111.  21 ; 
Bull  V,  Harrla.  31  111.  487  ;  McDavld  v. 
Bills,  78  III.  A.  381. 

Ilia.— Llnville  v.  State,  ISO  Jnd.  210, 

29  NB  1129 ;  State  1*  Ins.  Co.  v.  Postal, 
43  Ind.  A.  144.  84  NS  166,  1093. 

Iowa. — Klrkpatrlck  v.  Linton,  114 
NW  887 ;  Allen  v.  Bryson,  «7  Iowa  691, 
26  NW  829,  56  AmR  868. 

Kt. — Lee  v.  Reed,  4  Dana  109  ;  Craw- 
ford V.  Colyer,  12  KyL  990. 

La. — Taylor  v.  Simon,  14  La.  Ann. 
361 1  Stewart  v.  McCalon  10  La.  Ann. 

Md.— Brown  v.  Stewart,  4  Md.  Ch. 
368 

Mass.— Buxton  V.  Bhilwards,  134  Mass. 
667  ;  Famana  v.  Brooks,  9  Pick.  212. 

Mich. — Bourke  v.  James,  4  Mich,  886. 

Minn. — Treacy  v.  Powers,  112  Minn. 
226.  287,  127  NW  936  [quot  Cyc] ; 
Lelghton  v.  Orant,  20  Minn.  346. 

Miss.— Stebbtns  v.  Nllea,  2G  Miss.  267. 

Mo. — Gibson  V.  Hanna,  12  Mo.  162 ; 
Commercial  Electrical  Supply  Co.  t. 
Kroell.  86  Mo.  A.  837 ;  Pickel  v.  St 
Liouls  Chamber  of  Commerce  Assoc.,  10 
Mo.  A.  191  [aff  80  Mo.  66]. 

Mont — Garver  v.  Lynde,  7  Mont  108, 
14  P  697. 

Nebr.—Keller  v.  KeUer,  18  Nebr.  866, 
26  NW  364. 

N.  H.— Ryan  v.  Rand.  26  N.  H.  12. 

N.  T.— Wright  V.  Wright,  14  Hun  128. 
M  NY8  288;  Dutohw  v.  Porter,  68 
Barb.  16:  Mount  v.  Ellln'gwood,  2 
Thomps.  A  C.  627:  McNamara  v.  Mc- 
Entee,  16  Daly  212.  4  NTS  620;  Smith 
V.  Tucker.  2  E.  D.  Smith  193.  . 

N.  C. — Fanner  v.  Barnes,  66  N.  C. 
109 ;  Kennedy  v.  WlUlamson.  60  N.  C. 
284. 

Or. — Hoyt  v.  Clarkson,  22  Or.  51, 
31  P  198;  Normandln  v.  Gratton,  12 
Or.  506,  S  P  653  ;  Mataace  v.  Hughes, 
7  Or.  89.  33  AmR  696. 

S.  C— Brltton  V.  Lewis,  29  S.  C.  Eq. 
271 ;  Wardlaw  v.  Gray,  IS  S.  C.  Eq.  85  ; 
Chewntng  v.  Proctor,  7  S.  C  Eq.  11. 

Tenn. — Shuman  v.  Clater.  8  Head 
446;  Robertson  v.  Branch,  8  Sneed 
606;  Cunningham  t.  I>avt|i,  (Ch.  A.) 
47  SW  140. 

Tea.— Barkley  v.  Tarrant  County.  68 


Tex.  2S1 ;  Saunders  v.  Brock.  80  Tax. 
421;  Rowe'v.  Collier.  26  Tex.  Suppl. 
262;  Blackman  v.  Green,  17  Tex.  822; 
Abies  V.  Austin.  10  Tex.  218. 

Vt — Draper  v.  Pierce,  29  Vt  260; 
Nichols  V. -Scott.  12  Vt  47. 

Va. — Johnson  v.  Johnson,  4  Call  (8 
Va^  38. 

W.  Va,— McNeel  V.  Baker.  S  W.  Va. 

163. 

Wis. — Freeman  v.  Bolsell,  68  Wis. 
378,  23  NW  708. 

[a]  A  not*  la  vrlma  faoie  «t1- 
denoe  of  — tUemut  of  alV  existing 
Itema.  Copeland  v.  Clarl;,  2  Ala.  888  ;' 
Rosencrantz  v.  Mason.  86  HI.  262; 
Maybury  v.  Berkery.'  102  Mich.  126, 
60  NW  699 ;  Sherman  v.  Mclnbre,  7 
Hun  (N.  T.)  592  ;  Dutcher  v.  Porter, 
<t  Barb.  (N.  Y.)  Smith  v.  Hol- 
land, 61  Barb.  (N.  T.)  888;  Proctor 
V.  Thompson,  18  Abb^Cas  (N.  T.) 
340 ;  Robertson  v.  Branch,  S  Sneed 
(Tenn.)  606.  And  see  Treadwell  v. 
Abrams,  15  HowPr  (N.  Y.)  219. 

[b]  A  morlgags  im  prima  fade 
•ndeno*  of  settfameiit  of  existlnf? 
Items.  Allen  v.  Bryson,  67  Iowa  691, 
26  NW  820,  66  AmR  868. 

[c]  As  bstwMn  what  persons.— 
Prima  facie,  an  account  stated  between 
two  persons  relates  to  matters  between 
those  persons  albne.  Sutphen  v.  Cush- 
man,  36  111.  186. 

14.  U.  S.— Perkins  v.  Hart  11 
Wheat  237.  6  L.  ed.  468;  Burrlll  v. 
Crossman,  91  Fed.  548,  88  CCA  663 
[rev  on  other  grounds  179  U.  8.  100, 
21  set  88.  45  L.  ed.  106]. 

Ala. — ware  v.  Manning,  86  Ala.  238, 
6  S  682 ;  Wharton  v.  Cain,  60  Ala. 
408  ;  Mills  V.  Geron,  22  Ala.  669  ; 
Drlnkwater  v.  HoUtday,  li  Ala.  134. 

Dak. — Waldron  v.  Bfvans,  1  Dak.  11, 
46  NW  807. 

ni. — State  V.  Illinois  Cent  R  Co., 
246  111.  188.  93  NB  814  •  Beebe  v. 
Smith,  194  ni.  684.  62  NB  256  [aff 
96  111.  A.  863]  ;  Straubher  v.  Mohler, 

80  BL  21 ;  McDavld  v.  Bltis.  78  111.  A. 
881. 

tnd. — State  L.  Ins.  Co.  v.  Postal,  43 
Ind.  A.  144,  84  NE  166.  1093. 

Nebr. — Clarke  v.  Kelsey,  41  Nebr. 
766,  60  NW  138. 

N.  H.— Ryan  v.  Rand.  26  N.  H.  12. 

N.  Y, — Davis  V.  Gallagher,  66  Hun 
693,  9  NTS  11  [rev  on  other  grounds 
124  N.  T.  487,  26  NE  1046];  Smith 
v.  Holland.  61  Barb.  383  :  Taylor  v. 
Thwmg,  21  Misc.  76,  46  NTS  ^92. 

Or.— Crawford  v.  Hutchinson,  88  Or. 
678,  66  P  84 ;  NOTmandiu  V.  Gratton, 
12  Or.  60B,  8  P  668. 

Vt— Nichols  T.  Scott  12  Vt  47. 

16.    See  Bupra  t  260. 

15.  tr.  S. — Perkins  v.  Hart.  11 
Wheat  237,  6  L.  ed.  463  ;  Burrlll  v. 
Crossman,  91  Fed.  643,  33  CCA  663 
[rev  on  other  grounds  179  U.  S.  100, 
21  set  38,  45  L.  ©d.  106). 

Ala. — Wharton  v.  Cain,  60  Ala.  408  ; 
Mills  V.  Geron,  22  Ala.  669. 

Dak. — Waldron  v.  Evans,  1  Dak.  11. 
46  NW  607. 

111.— Houdeshell  v.  T.  A.,  164  III.  A. 
378 ;  McDavld  v.  Ellis.  78  111.  A.  381. 

Ky.— Smith  V.  Morrison.  8  A.  K. 
Marsh.  81. 

Mass. — Boston,  etc.,  R  Corp.  v. 
Nashua,  etc.,  R  Corp-.  167  Mass.  868, 

81  NB  1067. 


Minn. — Treacy  v.  Powers,  112  Minn. 
226.  237,  127  NW  936  [quot  Cyc]. 

Nebr. — Clarke  v.  Kelsey,  41  Nebr. 
766,  60  NW  138. 

N.  H.— Ryan  v.  Rand,  26  N.  H.  12. 

N.  T. — Champion  v.  Joslyn.  44  N.  Y. 
6BS :  Smith  v.  HoUasd,  61  Barb.  888 : 
Taylor  v,  Thwlng,  21  Misc.  76,  46  NTS 
892.  ' 

Oh. — Richmond  v.  Standard  Oil  Co., 
8  OhS&CP  583,  8  OhXP  22. 

Or. — Normandln  v.  Gratton,  12  Or. 
606.  3  P  658. 

Pa.— Halght  v.  Kremer.  9  Phlla.  60. 

Vt— Hard  V.  Burton,  62  Vt.  314.  20 
A  269;  Bowell  v.  Marcy,  47  Vt-  627; 
Nichols  V.  Scott  12  Vt  47. 

[a]  Speelal  agrsnmrt  nimttlar 
p>*saiiipaoa^(l)  Where,  at  the  time 
of  statfng  accounts,  the  i)artles  ea- 
tered  Into  a  wrlttm  agreement  to  the 
effect  that  demands  not  Included  should 
not  Be  barred  by  Uie  settlement,  the 
effect  of  the  mpulatlon  was  to  do 
away  with  the  mresumntion  of  satis- 
faction arising  from  the  settlement 
leaving  either  pcu-ty  free  to  pursue 
against  the  other  claims  not  embraced 
In  the  settlement  by  appropriate  pro- 
ceedings, but  not  conferring  the  right 
to  set  off  such  claims  against  the 
balance  found  due  on  the  accounting. 
Troup  V.  Halght  Hopk.  (N.  T.)  239. 
,5ee  also  Baxter  v.  Card,  69  Fed.  165 ; 
Mlddletown  Tp.  v.  Miles,  61  Pa.  290. 
(2)  So,  where  objection  was  made 
to  an  Item  of  credit  In  an  account 
rendered  by  one  party  to  another,  and 
notice  of  the  objection  was  given  at 
the  time  of  Its  rendition,  or  soon  after, 
and  the  balance  shown  by,  the  account 
so  rendered  was  carried  forward  Into 
subsequent  accounts  rendered,  which 
were  received  and  filed  without  objec- 
tion, but  without  waiving  or  withdraw- 
ing the  objection  to  the  disputed  item 
of  credit ;  and  the  party  rendering  the 
accounts  afterward  settled  and  paid 
the  balance  exhibited  against  him  by 
his  accounts  so  rendered,  and  obtained 
a  receipt  therefor,  under  an  agreement 
that  the  said  disputed  Item  should  re- 
main open,  and  not  be  considered  as 
acquiesced  In  by  the  other  party.  It 
was  held  that,  as  to  the  disputed  item 
of  credit  the  accounts  so  rendered  are 
not  to  be  regarded  as  accounts  stated. 
Dudley  t,  Qeau^  Iron  Co..  18  Oh.  St 
168. 

[b]  Varol  arldenoe  of  othar  Items. 

— It  has  been  held,  however,  that 
where  an  account  Is  stated  betw(>en 
the  parties  and  signed  by  them,  parol 
evidence  to  show  other  items  of  in- 
debtedness cannot  be  received.  Pickens 
V.  Friend,  26  La.  Ann.  686. 

17.  D.  C. — Marmlon  v,  McClellan. 
11  App.  467. 

III.— McDavld  V.  Ellis,  78  HI.  A.  881. 

Ind.— State  L.  Ins.  Co.  t.  Postal,  43 
ind.  A.  144,  84  NE  166,  1008. 

Iowa.— Klrkpatrjek  v.  npton,  114 
NW  887. 

Md.— Brown  V.  Stewart,  4  Hd.  Ch. 

868. 

[a]  If,  bowsver,  the  atatamnt 
aosa  not  show  irtiat  nattara  are  la- 
olvOed,  the  party  claiming  that  a  cer- 
tain matter  Is  included  has  the  burden 
of  proving  it.  Ferffuson  t.  Davidson, 
147  Ma  6l4,  49  SW  869. 

la.  Dowllng  V.  Blackman,  70  Ala. 
808. 
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same  is  true  as  r^ards  a  claim  not  due."  An  ae- 
eount  stated  must  be  taken  as  an  entirety.^ 

{%  334]  5.  Waiver  of  Aoconnt  Stated.  -The 
parties  may,  after  they  have  stated  an  account  by 
mutual  consent,  waive  this  and  agree  to  a  reopen- 
ing of  the  account,'^  and  where  an  action  is  brought 
and  defended  as  npon  the  original  aeeonnt,  the 
stated  account  is  waived,^  in  which  event  plaintiff 
cannot  resort  to  the  account  stated  as  a  basis  for 
recovery,  but  the  items  of  the  original  account  are 
open  for  inveBtigation.""  However,  after  an  account 
has  been  stated}  the  creditor  may  extend  indul- 
gence to  the  debtor  by  postponing  the  time  of  pay- 
ment without  waiving  the  benefit  of  the  prior  settle- 
ment of  Uie  aeeonnt;*^  and  after  the  settlement  of 
an  account  by  an  admission  of  the  balance  shown 
thereon  and  a  promise  to  pay,  plaintiff  does  not 
waive  the  stated  account  by  selling  collaterals  in 
bis  hands,  but  the  ficcount  remains  stated  and 
settled  subject  to  credit  for  wy  amount  realized 
from  the  sale  of  seeurities.''   And  payment  on  an 


account  after  it  has  beeome  itated  does  noir  denude 
it  of  that  character.^ 

Snbaeiinent  act  of  debtor.  Where  a  debtor,  on 
being  shown  his  account  as  posted  in  the  ledger  of 
his  creditor,  acknowledged  that  it  was  correct,  a 
subsequent  demand,  made  on  the  same  day,  by  the 
debtor  to  the  creditor,  that  he  be  given  eredit  in 
the  account  for  a  certain  payment,  will  not  defeat 
his  previous  acknowledgment;  but,  if  he  desire  to 
obtain  the  benefit  of  his  counterclaim,  he  must  plead 
it  as  a  set-off  and  prove  it  as  in  other  eases.'^ 

335]  0.  Impeacliment^— 1.  Cteneial  Boles. 
Formerly  the  stating  of  an  account  was  considered 
so  deliberate  an  act  as  to  preclude  an  examination 
into  the  items  composing  it;**  but  Eonee  an  early 
day  ^eater  latitude  has  prevailed,  and  it  may  now 
be  said  to  be  the  rule  that  an  account  stated  does  not 
create  an  estoppel,"  and  that  neither  a  stated  nor 
a  settled  account  is  conclusive,  but  simply  affords 
stnmg  presumptive  evidence  which  may  be  rebutted 
by  showing  &aud  or  mistake."^    And  while  the 


19.  Dowltng  v.  Blackman,  TO  Ala. 
303  ;  Beebe  v.  Smith,  194  III.  634,  62 
NE  856  [aff  96  III.  A.  363]  ;  McDavld 
V.  KlUs.  78  III.  A.  881. 

30.  Freeland  v.  Cocke,  8  Munf.  (17 
Va.)  352.    And  see  supra  I  252. 

21.  Horn  V.  St.  Paul,  etc..  R.  Co., 
37  Minn.  376,  84  NW  693. 

sa.  Harrison  v.  Henderson,  67  Kan. 
202,  72  P  878  ;  Bump  v.  Cooper,  20  Or. 
527,  26  P  848. 

23.  McCormIck  Harvestlns-Mach.  Co. 
V.  Wilson,  89  Minn.  467,  40  NW  671 ; 
Northern  Line  Packet  Co.  v.  Piatt,  22 
Minn.  413;  Rowell  v.  Marcy.  47  Vt 
627. 

84.    Lawson  v.  Douglass,  17  NTS  4. 

35.  Lawaon  v.  Douglass,  17  NTS  i  ; 
Thomson  v.  Stlkemen,  29  Ont  L.  46,  4 
OntWN  1546. 

as.  Pollack  V.  aunter,  162  Ala.  817, 
50  S  156  [dist  Loventhal  v.  Morris, 
103  Ala.  332.  16  S  672]  ;  Thompson  v. 
Smith.  82  Iowa  698,  48  1«W  ft88. 

aV.  Bean  v.  Whtetley,  IS  App.  (D. 
C.)  478. 

98.  mvMwhauait  «f  eooeaat  for 
lUafmU^  of  damand  oa  wUob  It  la 

taMA  aea  supra  I  811. 

9*.  ni.— 3rubyv.8mtth.Um  A.48. 

Kj. — Louisville  Banking  Co.  v. 
Asber.  112  Kv.  188,  161,  C6  SW  183, 
23  KyL  IISO,  99  AraSR  283  [quot 
Cyc]. 

Mass. — Union  Bank  v.  Knapp,  8 
Pick.  96,  15  AmD  181. 

Mont. — Johnson  v.  Oallattn  Valley 
Milling  Co.,  38  Mont.  88,  98  P  888. 

N.  T. — Holmes  v.  DeCamp,  1  Johns. 
34.  3  AmD  293. 

Eng. — Trueman  v.  Hurst.  1  T.  R.  40, 
99  Reprint  960. 

See  also  Cogswell  V.  'Whittlesey,  1 
Root  (Conn.)  884. 

30.  U.  a— Charlotte  Oil,  etc..  Co.  v, 
Hartog,  86  Fed.  160,  89  CCA  56. 

Ala. — Ware  v.  Mannlns.  86  Ala.  8S8, 
5  S  682. 

Cai. — Green  v.  Thornton.  9%  Cal.  87, 
39  P  9<S. 

Cola— Outshall  v.  Cooper,  87  Colo. 
til.  86  P  186,  6  LRANS  820;  St 
Louis  Lager  Beer  Bottling  Co.  v. 
Colorado  Xat.  Bank,  8  Colo.  70.  S  P 
800. 

Dak. — Grand  Haven  First  Nat.  Bank 
V.  Honeyman.  6  Dak.  275,  42  NW  771. 

Fla. — Daytona  Bridge  Co.  v.  Bond, 
47  Fla.  136,  36  S  445;  Martyn  v. 
Arnold,  36  Fla.  446,  18  S  791. 

Ind. — HI«rbam  v.  Harris,  108  Ind. 
246,  8  NE  265. 

Mont — Johnson  v.  Qallatln  Valley 
HiUlns  Co.,  88  Mont  88,  98  P  888. 

Nehr.— McKliMtar  v.  Hitchcock,  19 
Nebr.  100.  28  NW  706. 

N.  T. — Lockwood  v.  Thome,  18  N. 
T.  286  ;  Donald  v.  Gardner,  44  App. 
Dhr.  285,  60  NTS  668;  Sedvwlck  v. 
Hacy.  84  App.  Dfv.  i,  49  I<^S  1S4; 
Butdilnaon  v.  Harket  Bank,  4t  Barb. 


303  ;  Bradley  Fertlllcer  Ca  v.  South 
Pub.  Co.,  17  NYS  687 ;  Barker  v.  Hoff, 
52  HowPr  382. 

N.  C— Moore  v.  Watson,  16  N.  C.  609, 

Tex. — 'Seiber  v.  Johnson  -Mercantile 
Co..  40  Tex.  Civ.  A.  600,  90  SW  616. 

Wash. — Baxter  v.  Walte,  2  Wash.  T. 
228,  6  P  429. 

Wis.— Segelke.  etc.  MJg.  Co.  v.  Vin- 
cent 136  Wis.  237,  115  NW  806. 

Bng. — Trueman  v.  Hurst,  1  T,  R. 

40,  99  Reprint  960. 

31.  U.  a— Kirby  v.  Lake  Shore, 
etc.,  R.  Co..  120  U,  S.  ISO,  7  SCt 
480,  80  L.  ed.  669  ;  Standard '  Oil  Co. 
V.  Van  Etten,  107  U.  S.  326,  1  SCt 
178,  27  I*  ed.  319;  Soule  v.  U.  S.. 
100  U.  S.  8,  26  L.  ed.  536  ;  Wi£«ins  v. 
Burkbam,  10  Wall.  129,  19  L.  ed.  884  : 
U.  S.  v.  Irving,  1  How.  250.  11  L,  ed. 
120 ;  Perkins  v.  Hartal  Wheat.  237, 
6  L.  ed.  463;  The  Washtenaw,  163 
Fed.  872  ;  Chicago,  etc..  R.  Co.  v. 
Clark.  92  Fed.  968,  36  CCA  120  [rev 
on  ouier  grounds  178  IT.  S.  868,  20 
SCt  924.  44  L.  ed.  1099] :  BurriU  v. 
Grossman,  91  Fed.  648,  33  CCA  668 

irev  on  other  grounds  179  U.  S.  100, 
1  SCt  38.  46  L.  ed.  1063  ;  Charlotte 
Oil,  etc.,  Co.  v.  Hartog,  86  Fed.  160. 
29  CCA  BO:  Conery  v.  Sweeney,  81 
Fed.  14,  86  CCA  809;  Baxter  v.  Card, 
69.  Fed.  186 ;  Talcott  v.  Chew,  87  Fed. 
273  :  Thompson  V.  Fausaat.  88  F.  Cas. 
No.  18,964.  Pet  C.  C.  188 ;  U.  a  v. 
Smith,  27  F.  Cas.  No.  16,821,  1  Bond 
68  :  McLaushlln  v.  U.  a,  87  Ct.  CI.  160. 

Ala. — Hunt  V.  Stockton  Lun^ber  Co., 
113  Ata.  387,  81  S  464 ;  Rice  v.  Schloss, 
90  Ala.  416,  7  3  802;  Ware  v.  Man- 
ning. 8«  Ala.  238,  6  B  682 ;  Ktlpatrick 
V.  Henson,  81  Ala.  464,  1  S  188 ;  Sloao 
V.  Qulce,  77  Ala.  394  ;  State  v.  Brewer, 
64  Ala.  287;  PaulUng  v.  Creagh,  54 
Ala.  646  ;  Rembert  v.  Brown,  17  Ala. 
667  ;  Walker  v.  Driver,  7  Ala.  679. 

Ark. — Bertrand  v.  Taylor,  32  Ark. 
470;  Roberts  v.  Toiten,  18  Ark.  609  ; 
State  V.  Jennings,  10  Arh.  428. 

Cal. — Green  v.  Thornton,  96  Cal.  67, 
80  F  966.  And  see  Pothemus  v.  Hel- 
man,  60  Cal.  488. 

Colo. — Gutshall  v.  Cooper.  87  Colo. 
212,  86  P  125,  6  LRANS  820;  Delta 
County  v.  Gunnison  County,  17  Colo. 

41.  28  P  476 ;  St.  Louis  Lager  Beer 
Bottling  Co.  v.  Colorado  Nat.  Bank, 
8  Colo.  70,  6  P  800 ;  Rosenbaum  v. 
McEJwen,  ^4  Colo.  A.  58,  131  P  780; 
Colorado  Fuel,  etc.,  Co.  v.  Chappeu, 
12  Colo.  A.  885,  66  P  606. 

Conn. — Goodwin  v.  U.  S.  Annuity, 
etc.,  Ins.  Co.,  24  Conn.  691 ;  Nichols 
V.  Alsop,  6  Conn,  477.  See  bowever 
Cogswell  v.  Whittlesey,  1  Root  884. 

Dak. — ^E^rst  Nat.  Bank  v.  Honey- 
man,  6  Dak.  276,  48  NW  771. 

Del. — McMullen  v.  Lockwood,  4  Del. 
Ch.  668. 

Fla.— Daytona  Bridge  Co.  v.  Bond, 
47  Fla.  186.  86  8  446;  Withers  v. 
Sandlln.  i4  Fla.  868,  S2  S  889 ;  Martyn 


V.  Arnold,  86  Fla.  446,  IS  S  791 ;  La 
Trobe  V.  Hayward,  18  Fla.  190. 

111.— State  v.  Illinois  Cent  R  Co., 
246  IlL  188,  92  N&  814;  Stage  v. 
Gorlch,  107  IlL  361 ;  Brandon  v.  Brown, 
106  III.  619;  Cumberland  County  v. 
Edwards.  76  III.  544  ;  Eddie  v.  Eddie. 
61  111.  184;  Daniels  v.  Wllber,  60  111. 
626 ;  Town  v.  Wood,  87  III.  612 ;  Wash- 
ington County  V.  Parller,  10  III.  232 ; 
Jones  V.  University  Research  Exten- 
sion, 157  111.  A.  182 ;  Wurlltzer  Co.  v, 
Dickinson*  163  III.  A.  36  [aff  347  III. 
27,  98  NE  132] ;  Rettig  v.  Southern 
111.  Nat  Bank,  147  III.  A.  198;  Pop- 
pers V.  Schoenfeld,  97  111.  A.  477: 
Pick  V.  Slimmer,  70  111.  A.  368;  Bull 
V.  Qulncy,  62  III.  A.  186  [rev  166 
III.  666,  40  NE  1036]  ;  Osbom  v. 
Miner,  46  III.  A.  138 ;  Hodge  v.  Boyn- 
ton.  16  III.  A.  684 ;  Gruby  T.  Smith. 
18  III.  A.  48. 

Ind.— Hunt  V.  Edger,  93  IniJ.  811: 
Armstrong  Furniture  Co.  v,  Kosure.  66 
Ind.  646  ;  Bouslog  v.  Garrett  89  Ind. 
388. 

Iowa. — Piano  Mfg.  Co.  V.  Kantm- 
berger,  121  Iowa  213,  96  NW  748; 
Hofl  ienbeck  v.  Rlstlne,  106  Iowa  488* 
76  NW  365,  67  AmSR  806. 

Kan. — Clark  v.  Marbourg,  88  Kan. 
471,  6  P  648 ;  Leavenworth  County  v. 
Keller,  6  Kan.  610:  Dobbs  v.  Camp- 
bell, 10  Kan.  A.  186,  68  P  889. 

Ky. — ^Louisville  Banklns  Co.  v. 
Asher,  118  Ky.  188,  65  SW  188.  99 
AmSR  283;  Lee  V.  Reed,  4  Dana  109; 
Wanoner  v.  Mlnter,  7  J.  J.  Harsh. 
178;  Kimett  v.  Bamatt,  6  J.  J.  Marsh. 
499;  WickUffe  Mosely,  4  J.  J. 
Marsh.  172. 

La. — Oglesby  v.  Renwlck,  88  La. 
Ann.  668;  Guenlvet  v.  Perret,  18  La. 
Ann.  356;  Taylor  v.  Simon,  14  La.  Ann. 
361;  Wright  v.  Hill,  18  La.  Ann.  233; 
Green  v.  Glasscock,  9  Rob.  119;  Flower 
v.  Mlllaudon,  19  La.  196;  Zacharie  v. 
Blandln,  6  La.  193;  Pavie  v.  Noyrel,  6 
Mart.  N.  S.  92. 

Md. — Barger  Collins,  7  Harr.  &  J. 
213;  Williams  v.  Savage  Mfg.  Co.,  1 
Md.  Ch.  306. 

Mass. — McKay  v.  Myers,  168  Mass. 
312,  47  NE  98;  Boston,  etc.,  R.  Corp. 
v.  Nashua,  etc.,  B.  Corp.,  167  Mass. 
258,  31  NE  1067;  Farnam  v.  Brooks, 
9  Pick.  212;  Union  Bank  v.  Knapp,  8 
Pick.  96,  16  AmD  181- 

Mich. — Auditor-Gen.  v.  Saginaw 
County.  62  Mich.  579,  29  NW  498: 
American  Nat.  Bank  v.  Bushey,  46 
Mich.  135,  7  NW  725;  White  v;  Camp- 
bell, 26  Mich.  463. 

Minn. — Wharton  v.  Anderson,  28 
Minn.  301.  9  NW  800;  Mower  County 
V.  Smith,  22  Minn.  97. 

Miss. — Peeples  v.  Yates,  S8  Miss  889, 
40  S  996 ;  Howe  v.  State,  68  MIsa  67. 

Mo. — Brown  T.  Kimmel,  67  Uo.  480; 
State  v.  Roberts,  68  Mo.  888;  Marlon 
County  V.  Phillips,  46  Mo.  76;  Union 
Eneotrio  Light  etc.  Ca  v.  Surgical 
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pnetiee  of  opniing  ueonnto  whi^  the  parties  have. 
themseWes  adjuatm  ia  oonradered  dangerous,  yet  a 
settlement  miut  be  so  far  considered  as  made  npon 
absolate  mistaiu  or  imposition,  if  palpable  errors 
are  shown,  as  not  to  be  obligatory  upon  tiie  injnrad 
party" 

Awrimllated  to  ri^t  of  fecovMfy  bw±.  In  de^ 

temnning  "whether  an  aeronnt  stated  ean  be  im^ 
peaohed,  the  case  is  pat  upon  the  same  footing  as 
if  the  money  bad  been  paid.  Sueb  pajanent  would 
be  eonelnsive,  subject  to  the  right  to  recover  it  back 
on  a  failure  of  consideration,  and  so,  on  the  state- 
ment of  an  aeconnt,  if  the  ease  is  one  in  which  a 
payment,  if  made,  could  have  been  recovered  back, 
the  facts  which  show  ,the  failure  of  eonaideration 
may  be  proved." 

Power  exercised  with  caution.  The  power  to  open 
accounts  which  have  been  settled,  especially  to  the 

Supply  Co..  122  Mo.  A.  «31,  99  SW 
804 :  Kenneth  Inv.  Co.  V.  National  Bank 
of  Bepubllc.  96  Mo.  A.  125,  70  SW 
173;  Kent  v.  Hi&hleyman.  17  Mo.  A.  9. 

Mont. — Johnson  v.  Gallatin  Valley 
Milliner  Co.,  3S  Mont  83,  88,  B8  P  883 
Iclt  Cyc]. 

Nebr.— McKlnster  v.  Hitchcock,  19 
Nebr.  100,  26  NW  706:  Keller  v.  Kel- 
ler, 18  Nebr.  366,  25  NW  361:  Kennedy 
V.  Goodman,  14  Nebr.  B86,  16  NW  834; 
Leidigrh  v.  Keever,  2  Nebr.  (Unoff.) 
343,  96  NW  108. 

N.  J. — ^Vanderyeer  v.  Stateair,  39  N. 
J.  L.  593;  Murphy  v.  Kastner,  60  N. 
J.  Bq.  214,  24  A  564;  Harrison  v.  Far- 
rlnston.  36  N.  J.  Eq.  107. 

N.  M.— Brown,  etc.,  Co.  V.  Qiee,  14 
N.  H.  282.  91  P  716.  ' 

N.  T.— ConvlUe  v.  Shook.  144  N.  T. 
686,  39  NE  405;  Shlpman  v.  State 
Bank,  126  N.  T.  318,  27  NE  371.  22 
AmSR  821,  12  LRA  7*1:  Samson  v. 
Preedman,  102  N.  T.  699,  7  NE  419; 
Sharkey  v.  Mansfield,  90  N.  T.  227,  43 
AmR  161;  Welsh  v.  German  Ameri- 
can Bank,  73  N.  T.  424,  29  AiriR  175; 
People  V.  Broome  County.  '65  N.  T. 
222;  Stenton  v.  Jerome.  54  N.  Y.  480: 
McDousall  V.  Cooper,  31  N.  T.  498; 
I^kwood  V.  Thome,  18  N.  T.  285; 
Bwce  V.  Walker,  130  App.  Dlv.  305, 
114  NTS  166:  Donald  v.  Gardner,  44 
App.  Dlv.  236,  60  NTS  668;  Lanser 
T.  Berber,  38  App.  Div.  619,  56  NTS 
168;  Bergen  v.  Hitchin^s,  22  App. 
J>iv.  S96,_48  NTS  96  (dism  162  N.  T. 
61»lS7  NK  1104];  Frankel  v.  Wathen, 
68  Hun  648.  13  NTS  691:  Bruen  v. 
Hone,  t  Barb.  686:  Doubleday.  etc., 
Co.  T.  Shumaker,  60  Misc.  227,  118 
NTS  88;  Campbell  v.  Blount.  S2  Htsa 
7S<.  66  NTS  786:  Ract  v.  Duvlard- 
Plme,  4  NTS<  161;  Anthony  v.  Day, 
68  HowPr  86:  Beebee  v.  Robert.  12 
Wend.  413.  27  AmR  182;  Chenanso 
County  V.  Blrdsall.  4  Wend.  46S; 
Holmes  v.  DeCamp,  1  Johns.  84,  8 
AmD  298;  Wilde  v.  Jenkins,  4  Paige 

N.  D. — ^Edwards,  ete.  Lumber  Co. 
v.  Baker,  2  N.  D.  289,  50  NW  718. 

Oh. — Mayo  v.  Bosaon,  6  Oh.  626: 
Cincinnati  v.  Cincinnati  St  R.  Co.,  9 
OhS&CP  236,  6  OhNP  140. 

Or. — Flelschner  v.  Kubll,  20  Or.  828, 
26  P  1086:  Kinney  v.  Heatley,  13  Or. 
86.  7  P  369;  State  v.  Brown,  10  Or. 

Pa.— In  re  Hovey.  198  Pa.  885,  48 
A  311:  Teller  v.  Sommer,  182  Pa.  83, 
18  A  1071;  Milla  v.  David.  15  A  914; 
Rehill  v.  McTague,  114  Pa.  82,  7  A 
«24,  60  AmR  341;  Ruch  v.  Frlcke,  28 
Pa.  241;  Kirkpatrlck  v.  Tumhull,  Add. 
269;  Mutual  Bldg.,  etc..  Aesoc's  App., 
11  Pa.  Cas.  338.  2  A  869  ;  Allegheny 
County  Lifflit  Co.  v.  Thoma,  31  Pa. 
Super.  102. 

R.  I, — Greene  v.  Harris.  11  R.  I.  5. 

S.  C— Smith  V.  Allmon.  74  S.  C. 
602,  64  SE  1014;  Pope  Mfg.  Co.  v. 
Charleston  Cycle  Co..  69  S.  C.  29,  37 
SB  20;  Carrere  v.  Whaley,  17  S.  C. 
695;  McDow  v.  Brown.  2  S.  C.  95; 
Pratt  V.  Weyman.  6  S.  C.  Eq.  156; 
>ae  T.  HoUia.  4  S.  C.  Eq.  12S. 


Extent  of  reqnirit^  a  gweral  aeeonntiBfi:,  is  eser- 
eised  with  mneh  eantion  and  with  dna  regard  t« 
the  -secnrity  of  business  transaetiona  between  the 
parties  sui  juris  when  no  eonildfflxtial  relations 
ezist.**  Wh«re  fraud  or  mistake  is  shown  it  is  im- 
material that  the  statement  of  the  aeeoant  wu 
signed  by  the  parties,"  or  that  a  note  or  otiier  evi- 
dence of  indebtedness  was  given  for  the  belanee." 
or  that  receipts  in  full  were  given  by  the  parties."' 
And  the  same  is  true  as  regards  the  giving 
of  a  release.*"  So  also  in  ease  of  fnnd  it  k 
inimaterial  that  the  settlement  of  the  account 
expressly  provided  that  it  shonld  be  conclu- 
sive." 

Parties  in  confidential  relations.  Accounts  stated 
between  parties  standing  in  confidential  relatioQd{ 
toward  one  another  wiU  be  opened  more  readily! 
than  others,"  as  where  the  relation  of  the  parties 


Tenn.~ChlUon  v.  Scruggs,  6  Lea 
308;  Patton  v.  Cone,  1  Lea  14;  Bank- 
head  V.  Alloway,  6  Coldw.  56;  Hayes 
V.  Lewlsburg  Bank,  (Ch.  A.)  39  SW 
753;  Ready  v.  Munday,  1  Tenn.  Ch. 
453. 

Tex. — McKay  v,  Overton,  65  Tex. 
82;  Houston,  etc.,  R.  Co.  v.  Snelllng, 
59  Tex.  116;  Watson  v.  Dodson,  (Civ. 
A)  143  SW  829;  Watson  v.  Parker. 
50  Tex.  Civ.  A  616.  Ill  SW  771; 
Selber  v.  Johnson  Mercantile  Co.,  40 
Tex.  Civ.  A  600,  90  SW  616;  Mine, 
etc..  Supply  Co.  v.  Creel,  (Civ.  A.) 
79  SW  61 

.Utah. — Lawler  t.  Jennings,  18  Utah 
86,  55  P  60;  Robblna  v.  WoodbuU,  1 
Utah  317. 

Va. — Townes  V.  Blrchett,  12  Leigh 
(39  Va.)  178;  Halcomb  v.  Innls,  4 
Call  (8  Va.)  364. 

Wash. — Agee  v.  Smith,  7  Wash.  471, 
35  P  307;  Baxter  v.  Walte,  2  Wash. 
T.  228,  6  P  429. 

W.  Va. — Herman  v.  Maddy,  67  W. 
Va.  66,  49  SB  1009;  Ruflner  v.  Hew- 
itt 7  W.  Va.  586;  McNeel  v.  Baker, 
6  W.  Va.  153. 

Wis. — SeKelke,  etc..  Mfg.  Co.  v.  Vin- 
cent, 135  Wis.  287,  115  NW  806;  Marsh 
V.  Case,  SO  Wis,  631;  Jefferson  County 
V.  Jones,  19  Wis.  51  (semble). 

Eng. — Pike  v.  Dickinson,  L.  R  7 
Ch.  61;  Holgate  v.  Bhutt  27  Ch.  D. 
Ill;  Williamson  v.  Barbour,  9  Ch.  D. 
529;  Rose  v.  Savory,  2  Blng.  N.  Caa. 
146,  29  ECL  476,  132  Reprint  67; 
Moseley  v.  Cowle.  47  L.  J.  Ch.  271; 
Thomas  v.  Bawkee,  8  M.  &  W,  140; 
Hardwlckfl  v.  Vernon,  4  Ves.  Jr.  411, 
31  Reprint  209.  See  also  Drew  t. 
Power.  1  Boh.  &  Lef.  182. 

N.  8.— Hart  v.  Condon.  SS  N.  S. 
884. 

BSM*  Of  nndltbni  of  aooovnt  en. 
^rtr  tnAnlMg  It  sea  silpra  H  262, 

3)1.  Chappedelaine  v.  Dechenauz.  4 
Cranch  (U.  S.)  306,  2  L.  ed.  629;  Ken- 
nedy V.  Goodman,  14  Nebr.  666,  16 
N,  W.  834;  Mine,  eto^  Supply  Co.  v. 
Creel.  (Tex.  Clv.  A-i  79  SW  67;  Law- 
ler V.  Jennings,  18  Utah  35.  56  P  60. 

38.  Ala.— Christian  v.  Niagara  F. 
'Ins.  Co..  101  Ala.  634,  14  S  374. 

Iowa. — Schoonover  v.  Osborne.  108 
Iowa  463,  79  NW  268. 

Ky. — Louisville  Banking  Co.  v. 
Asher,  111  Ky.  188.  161.  65  SW  138, 
23  KyL  1180,  99  AmSR  28S  iQUOt 
Cycl. 

N.  T.— Convllle  v.  Shook.  144  N.  T. 
686.  89  NE  405. 

Pft._Mlller  V.  Probst.  Add.  844. 
Ene. — Lavcock  v.  Pickles,  4  B.  & 
S.  497.  116  ECL  497,  122  Reprint  646, 
1  ERC  425:  Wilson  v.  Wilson,  14  C.  B. 
616.  78  ECL  616,  139  Reprint  253. 

34.  Kllpatrick  v.  Henson,  81  Ala. 
464,  I  S  188;  Klngsley  v.  Melcher,  56 
Hun  547,  10  NTS  63;  Bullock  v.  Boyd, 
Hoffm.  (N.  T.)  294;  Raht  v.  Union 
Consol.  Mln.  Co..  5  Lea  (Tenn.)  1; 
Ruffner  V.  Hewitt,  7  W.  Va.  585. 

35,  Nichols  V.  Alsop.  6  Conn.  477; 
Zacharle  v.  Blandln.  6  La.  193;  Mc- 
Klnster V.  Hltehoook.  1*  Nebr.  100. 


26  NW  706;.  Miller  v.  Probat,  Add. 
(Pa.)  844. 

36.  McKlnster  v.  Hltt^coac,  IS 
Nebr.  100.  26  NW  706;  Bernn  v.< 
HitchlDgs.  22  App.  Dlv.  395.  48  NTS 
98:  Garrett  V.  Love,  89  N.  C.  205. 

37.  U.  S. — Lawrence  v.  Schuylkill 
Nav.  Co..  16  P.  Ca».  No.  8,14S,  4  Wasb. 
C.  C.  562.  .  ! 

N.  T.— McDougall  v.  Cooper,  81  N 
T.  498. 

N.  C. — Compton  v.  Culberson,  17  > 
C.  93. 

S.  C. — Ingraham  v.  Lukena,  30  S. 

C.  616,  9  al:  348;  Porter  v.  Cain,  1< , 
S.  C.  Bq.  81;  MoCrae  v.  BolUs,  4  S.  C 

Eq.  122. 

^g. — MIddleditch  v.  Sharland,  5 
Vea.  Jr.  87,  31  Reprint  486. 

[a]  A  raoalpt  does  not  necessariir 
preclude  parol  testimony  that  a  great- 
er sum  was  due,  which  renuiins  on- 
paid.  The  general  rule  Is  that  where 
a  court  of  equity  would  set  aside  the 
contract  as  for  fraud  or  mistake, 
such  matter  may  be  shown  to  destroj" 
the  effect  of  the  receipt.  Harden  v. 
Gordon,  11  P.  Caa.  No.  6.047,  2  Mason 
641;  Puller  v.  Crittenden,  9  Conn.  401. 
23  AmD  364;  Clark  v.  Marbourg,  31 
Kan.  471,  6  P  548;  Gibson  v.  Hanru, 
12  Mo.  162.  See  Evidence  C17  Cyc 
629}. 

S8.  Kelsey  v.  Hobby,  16  Pet.  (U- 
S.)  269,  10  L.  ed.  961;  Gist  v.  Giet. 

8  S.  C.  Eq,  848;  Prltt  v.  Clay,  6  Beav. 
503,  49  Reprint  920;  Millar  v.  Craig, 
6  Beav.  433,  49  Reprint  893;  Wedder- 
burn  V.  Wedderburn.  4  MyL  &  C  41. 
18  EngCIh  41,  41  Reprint  16;  Davw 
V.  Spurllng,  1  Ruas.  ft  M.  «4,  6  EngCh 
64,  89  Reprint  25,  Taml.  199,  H 
EngCh  199,  48  Reprint  80;  West  v. 
Benjamin,  29  Can.  B.  C.  282.  Se* 
Release  [38  Cyc  IIM]-  ^, 

39.  Peteet  V.  Crawford,  51  »ia^ 
43;  Oidaker  v.  Lavender,  6  Sim.  !39. 

9  EngCh  239,  58  Reprint  688. 

40.  Ala.— -Moses  v.  Noble,  86  A^«- 
407,  6  8  181;  PauUlog  v.  Craagh, 
Ala.  646;  Rembert  v.  Brown,  1?  AIa. 
667.  ,  - 

Cal. — ^Vance  v.  Supremo  Lodge  i^- 
B..  IB  Cal.  A.  178,  114  P  83^ 
Pla. — Moore  v.  Pelkel,  7  Fla.  44, 
111. — State  V.  Hllnols  Cent  B.  Co.. 
246  111.  188,  92  NE  814;  Hopklnaos  t. 
Jones.  28  II).  A.  409:  Orubr  V.  Smitb.  ! 

"N?T.±Y5!iig  V.  HIU.-  67  N.  T.  I 
23  AmR  99:  Sanches  v.  DicWoaon.  19 
NTS  733;  femlth  v.  Offllvle.  6  NTS  ; 
382;  Philips  v.  Belden,  t  Edw.  1.  „  j 
Or.~Hoyt  v.  Clarkson,  23  Or.  Si,  | 
31  P  198 
a  C. — McDow  V.  Brown,  %  S.Cj^ 
Eng. — WllllamBOli  v.  Barbour,  9  at 

D.  529;  Barrett  v.  Hartfey,  L.  R.  2E}- 
789;  Allfrey  v.  Allfrer,  10  Beav.  »* 
50  Reprint  618  [aff  1  Macn.  ft  G.  tl, 
47  EngCh  70,  41  Reprint  1195);  K«»- 
nedy  v.  Broun,  13  C.  B.  N.  S.  til. 
106  ECL  677,  1  ERC  789;  Revett  » 
Harvey.  1  Sim.  &  St.  602.  1  EngCh 
602.  67  Reprint  199;  Pit  v.  Cholmoirfe- 
ley,  2  Ves.  66S,  -28  Reprint  Stt: 
'Vniarton  v.  May*  S  Ves.  Jr.  V,  H 


Digitized  by 


Google 


II  335-337] 


ACG0VNT8  AND  ACCOUNTING 


[IC.J.]  711 


is  that  of  attorney  and  client/^  Bat  on  the  other 
hand  it  is  held  that  there  is  no  reason  why  accounts 
which  have  been  settled  in  a  case  of  stewardship 
or  agency  should  be  opened  merely  because  at  the 
time  of  the  settlement  the  agent  possessed  the  con- 
Mence  of  his  principal;"  and  where  parties  deal 
vitb  each  other  at  arm's  length  a  court  of  equity 
rill  not  interfere  on  the  ground  of  impaired  health 
and  depressed  spirits  on  the  part  of  one  of  them, 
in  the  absmoe  of  proof  of  mental  unsoundness.*' 

Forged  checks  in  bank  book  balance.  The  writing 
ap  of  a  bank  pass  book  with  a  return  of  Toaehers 
or  a  statement  of  account  is  not  eonclusire  upon 
the  parties  so  as  to  jmelnde  an  ascertainment  of 
the  trne  state  of  the  aeeoont  in  a  case  where  checks 
are  indnded  in  the  balance  which  are  subsequently 
discovered  to  have  been  forged.'*  However,  the 
burden  is  on  the  depositor  to  show  the  forgery:^ 
and,  where  the  depositor  is  under  a  dnty,  from  the 
usages  of  business  or  otherwise,  to  examine  the 
aeeoont  within  a  reasonable  time  and  to  give  timely 
notice  of  any  objections  he  may  have,  an  omission 
to  perform  this  duty  and  leaving  the  bank  to  rely 

Reprint  454;  Matthews  v.  Wallwj^ 
i  Ves.  Jr.  118,  SI  Reprint  M,  18  ERC 
Hi:  Newman  v.  Payne,  I  Vee.  Jr.  199, 
30  Reprint 

41.  JenninsB  v.  McConnel,  17  HI. 
UH;  Hopkinson  t.  Jones,  28  III.  A. 
409;  Oruby  V.  Smith,  13  III.  A.  43; 
Smith  V.  OKilvie.  fi  NTS  882;  Raht  V. 
Union  Consol.  Min.  Co.,  5  Lea  (Tenn.) 
1;  Lewis  v.  Morgan,  1  Anstr.  7fi9; 
Jones  V.  Moffett.  3  J.  &  L.  836;  Hlcli- 
son  V.  Aylward,  >  Molloy  IK;  Johnes 
r.  Lloyd,  10  Price  62;  Matthews  v. 
Wallwyn,  4  Tes.  Jr.  118,  31  Reprint 
62,  18  ERC  243. 

[a]  In  th*  oas*  of  attonsr  and 
client  ther&  have  generally  existed 
some  special  circumstances  which 
sbow  fraud  and  imposition  practiced 
upon  the  client,  or  an  undue  use  made 
of  the  i>ower  and  Influence  which  the 
relation  of  attorney  and  client  had 
givea  the  former  over  the  latter,  and 
of  which  he  had  taken  unconscien- 
tloufl  advantage.  Phlltps  v.  ISelden,  2 
Edw.  <N.  T.)  1. 

4a.  PhllipB  v.  Belden,  S  Edw.  {N. 
T.)  1;  Raht  v.  Union  Conaol.  Mln. 
Co.,  5  Lea  (Tenn.)  1;  Rlxey  v.  Moore- 
head.  79  Va.  B76. 

43.  BHUngslea  v.  Ware,  82  Ala. 
416. 

M.  Vashtngton  Fh*st  Nat.  Bank 
V.  Whitman.  f4  U.  8,  848,  24  L.  ed. 
229:  Hardy  v,  Chesapeake  Bank.  61 
Hd,  662,  S4  AmR  825;  Lleber  v.  St. 
Loufa  Fourth  Nat.  Bank,  137  Mo.  A. 
168.  117  8W  872;  Kenneth  Xnv.  Co.  v, 
Natiopal  Bank  of  Repuhllc,  98  Mo.  A. 
126,  70  SW  173;  Shipman  v.  State 
Bank,  126  N.  T.  818,  27  NB3  871,  28 
AmSR  821,  12  LRA  791;  Welsh"  V. 
German  American  Bank,  42  N.  T. 
Super.  462  tafC  73  K.  Y.  424,  29  AmR 
175];  August  v.  New  Torfc  Fourth 
Nat.  Bank.  1  NTS  139. 

[a]  Xabttttal  of  pt«siiaiptlon  of 
corieetn— a<  The  presumption  that 
the  account  as  balanced  is  correct 
may  be  rebutted  by  showing  error  or 
fraud  which  was  not  discoverable  by 
the  exercise  of  reasonable  care,  or 
that  the  circumstances  were  not  such 
as  to  excite  suspicion.  Hardy  v. 
Chesapeake  Bank.  61  Md.  562,  84 
AmR  325. 

45.  Kenneth  Inv.  Co.  V.  National 
Rank  of  Republic,  96  Mo.  A.  126,  70 
SW  173;  August  V.  New  York  Fourth 
Nat.  Bank.  1  NTS  189. 

46.  Leather  Mfrs.  Nat.  Bank  v. 
Morgan.  117  V.  B.  96.  6  SCt  667,  29 
L.  ed.  811 :  Birmingham  First  Nat. 
Bank  V.  Alien,  100  jOa.  476,  14  S  33G. 
46  AmSR  80,  27  LRA  426  and  note; 
Welnatein  v.  Jefferson  Nat.  Bank,  89 
Tex.  38,  8  SW  171,  5  AmSR  23.  See 
also  Banks  and  Banking  15  Cyc  645]. 

[fl 
tfott 


upon  the  presumption  that  the  account  is  acqui- 
esced in,  v^hereby  it  is  misled  to  its  prejudice,  will 
operate'  by. way  of  estoppel  to  make  the  account 
conclusive.*' 

336]  2.  Character  of  Account.  In  determin- 
ing whether  a  party  should  be  allowed  to  impeach 
an  account  stated  the  character  of  the  aceonnt  is 
material.*^  Greater  reluctance  in  disturlnng  the 
statement  of  an  account  is  observed  where  the  ao- 
count  was  Bimjde  than  where  it  was  comfdieated 
and  referred  to  matters  of  whieh  the  party  indebted 
could  not  have  had  full  knowledge,** 

337]  3.  Ohaxacter  of  lOitake-^  In  OenmL 
The  grounds  for  impeachment  of  an  aeeoont  stated 
must  relate  to  it  and  not  to  matters  of  antoior 
liability,  except  in  so  far  as  th^  constitute  a 
fotmdation  for  the  introduction  of  evidence  to  the 
real  substantial  defense  impeaching  the  settlement 
for  fhtud  or  mistake."  Instances  ofr  thb  ai^ica- 
tion  of  this  rule  are  given  in  the  notes,  attrition 
being  called,  however,  to  the  &ct  that  so  far  as  the 
strength  of  the  particular  evidence  is  concerned, 
each  case  mttst  depend  upon  its  own  circumstances. 


[a]  Qa«atl«m  for  Juxr^In  an  ac- 
»  by  a  depoaitor  aipUnat  a  Dank,  the 


question  of  ratification  of  an  account 
rendered  by  the  bank  In  a  pass  book 
'and  vouchers  returned  Is  for  the  jury. 
Dana  v.  National  Bank  of  Republic, 
132  Mass.  166. 

47.  Pautling  v.  Creagh,  54  Ala.  646. 

48.  PauUlng  v.  Creagh,  54  Ala.  646. 

49.  Cal.— Coffee  v.  Williams,  108 
Cal.  650,  87  P  504, 

D.  C. — Gordon  v.  Fraaer,  13  App. 
382 

III. — Gottfried  Blowing  Co.  v.  Szar- 
kowskl,  79  111.  A.  583. 

Iowa. — Schoonover  v.  Osborne,  108 
Iowa  468,  79  NW  268. 

Mo. — Koegel  v.  Olvene.  79  Mo.  77. 
Pa. — McClelland   v.   West,   70  Pa. 
183. 

Wis. — Hawley  v.  Harran,  79  Wis. 
379,  48  NW  878. 

00.  In  re  Wilson,  16  Ont.  L  696, 
11  OntWR  214. 

[a]  Aaaant  with  fall  knowledga  of 
faotB^(l)  Where  a  statement  of 
sales  is  sent  by  a  factor  to  his  prin- 
cipal, in  which  the  gross  price  re- 
ceived on  sales  Is  not  act  out,  but 
only  the  net  price  after  deducting 
charges  of  cartage,  demurrage,  and 
commissions,  and  the  principal  ac- 
cepted such  statement  with  knowl- 
edge of  the  manner  in  whlchJIteas 
made,  he  is  bound  thereby  a,Titf\,Jmpt 
afterward  claim  anything  b«ee->Y«f 


the  form  in  which  the  aoco\' 
made  out  Bveringham  v.  H^  ^  fOS 
Iowa  709.  78  NW  220.  <2)i?-  1,* 
bank  book  is  balanced  seveaata:.  jea 
after  an  objectionable  item  anifted 
In  a  fottner  balance,  and  the  bank 
has  full  knowledge  of  the  faeta  when 
such  subsequent  balances  au  made, 
it  will  be  bound.  Harley  v.  Bleventh 
Ward  Bank,  76  N.  Y.  818,  (31  Where 
a  customer  of  a  bank  receives  his 
pass  book  with  full  knowledge  that 
charges  for  interest  are  made  there- 
in, and  Qo  objection  la  raised  to  such 
charges,  they  cannot  be  impeached 
any  more  than  if  they  had  been  paid 
and  an  action  had  been  brought  to 
recover  them.  Schoonover  v.  Osborne, 
108  Iowa  453,  79  NW  263.  (4)  Where 
full  opportunity  is  given  to  a  party  to 
satisfy  hlmseli  as  to  the  correctness 
of  an  account,  and  he  has  full  knowl- 
edge of  any  objectionable  features 
therein,  he  wlU  not  afterward  be 
heard  to  Impeach  the  account  tor 
those  objections  which  were  so  known 
to  him.  Allen-West  Commn.  Co.  v. 
Patillo,  90  Fed.  628,  33  CCA  194; 
Auzerals  v.  Naglee,  74  Cal.  60,  16  P 
S71:  Flower  v.  O'Bannon.  43  La.  Ann. 
1042,  10  S  376.  (S)  Where  there  Is  a 
settlement  for  work  done  In  full 
knowledge  of  all  the  facts,  it  is  bind- 
ing except  for  fraud  or  mistake.  Lin* 
vine  V.  SUte,  130  Ind.  210,  29  NE 
112>.   (6)  Where  defendant  had  con- 


tracted to  purchase  hides  from  plain- 
tiff, to  pay  him  the  highest  market 
price  therefor,  and  to  give  him  an 
extra  price  for  hides  prepared  In  a 
certain  way,  both  parties  being  pos- 
sessed of  the  same  knowledge  and  the 
same  means  of  informing  themeelvee 
of  the  prices,  which  defendant,  by  his 
atatementa,  asserted  to  be  the  higbeat 
market  prices,  plaintiff  could  not  rely 
on  the  assumption  that  defendant  was 
paying  him  the  highest  market  price 
without  examining  his  weekly  state- 
ment, and  afterward,  on  the  ground 
of  mutual  mistake,  claim  that  the 
statements  were  IncorrecL  Stem  v. 
Ladew,  47  App.  Div.  881,  62  NTS  267. 
(7)  And  so,  where  the  balance  is  paid 
under  the  circumstances  last  men- 
tioned, defendant  cannot  afterward 
claim  any  allowance  on  the  ground 
that  the  quantity  of  produce  fur- 
nished to  him  was  less  than  that 
charged  In  the  account,  Lanier  v. 
Union  Mortg.,  etc,  Co.,  84  Ark.  39, 
40  SW  466;  Gilchrist  v,  Brooklyn  Gro- 
cers' Mfg.  Assoc,  66  Barb.  (N.  Y.) 
380  [aff  69  N.  Y.  496], 

[b]  Bner  In  JaOfaMat  or 
of  fMt,— Under  a  contract  to  furnish 
a  specified  number  of  barrel  head- 
ings, to  be  counted  by  a  man  to  be 
furnished  by  one  of  the  parties  as 
they  were  piled  on  his  land  from 
time  to  time,  in  order  to  obtain 
an  approximate  estimate  of  the  quan- 
tity piled  and  the  amount  of  advances 
to  the  other  i>arty  under  the  contract, , 
aft  Inspection  and  final  count  to  be 
made  by  another  person  at  another 

Elace  to  which  the  headings  were  to 
D  shipped,  and  the  property  in  the 
headings  to  pass  under  the  first  de- 
livery on  the  party's  land,  in  an  ao> 
tlon  to  recover  a  balance  alleged  to 
be  due  on  account  of  the  pnCS  of 
these  headings,  the  count  of  th«  In- 
spector la  subject  to  Impeachment 
for  fraud  or  mistake,  the  mistake 
being  not  a  mere  alleged  error  of  judg- 
ment, but  one  of  fact  which,  pre- 
vented the  proper  exercise  of  his 
Judgment.  Standard  Oil  Co.  v.  Van 
Etten,  107  U.  S.  325,  1  SCt  178,  27 
L.  ed.  319. 

[c1  Bxeoutlon  of  note  with  full 
knoirtedge, — <1)  Where  a  debtor  exe- 
cutes a  note  for  the  balance  ascer- 
tained to  be  due,  having  full  knowledge 
of  all  the  facts,  he  will  be  concluded  as 
to  the  propriety  of  the  original  Items. 
Turner  v.  Pearson,  93  Ga.  615,  21  SB 
104;  Audleur  v.  Kuffel,  71  Ind.  643; 
Davis  V.  Fowler,  20  App.  piv.  683,  47 
NYS  221.  (2)  Where,  after  the  comple- 
tion of  a  building,  the  owner,  upon  an 
accounting,  executed  hia  note  for  the 
balance  shown  to  be  due  without 
claiming  damages  for  delay,  he  can- 
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[(  S3S1  b.  Acddant  or  Dwlgn.  It  does  not  mat- 
ter whether  the  erroc  in  the  accounting  occurred 
accident  or  design  in  order  that  it  mav  be  availa- 
ble as  against  the  eonelusiveness  of  the  account 
stated.'^  But  an  intentional  error  committed  by  a 
party  wil)  not  afford  him  ground  for  impeaching 
the  account  stated." 

339]  a  Untnality  of  Ifistake.  In  order  to 
impeach  an  aceount  stated  for  errcMrs  or  mistake, 
it  is  not  necessary  that  they  should  be  mutual.'" 

li  340}  dL  Materiality  of  Mistake.  A  stated 
account  or  settlement  will  not  be  opened  for  an 
error  which  does  not  affect  the  result.*"  So  where 
the  parties  settle  mutual  accounts,  not  upon  an  exact 
investigation  of  all  the  items  involved,  bnt  by 
adopting  a  basis  which  they  believe  in  the  main 
just,  and  intending  to  waive  and  release  all  inci- 


dents errors  which  might  occur,  such  settlanent 
will  be  binding,  and  the  aceount  cumot  be  impeaebed 
by  showii^  a  merely  trivial  error."' 

li  341]  6.  Mirtako  of  Law.  Exroni  in  aeeoonts 
stated  which  arise  out  of  mistakiw  of  law  may  be 
corrected." 

[t  342]  4.  Hattfln  PiMlndinf  Xmpaaefamsiifr- 
.a.  EatoppeL"  The  ri^t  to  eorreet  an  aeeonnt  not- 
withstandix^  it  has  become  an  account  stated  is 
confined  to  oases  in  which  no  element  of  estoppel 

has  intervened." 

3431  b.  Obltffatwy  Afreement;  OoHipnnaiM 
and  Setuenwiit  The  parties  may  by  independent 
agreement  become  bound  by  the  balance  shown  in  a 
stated  account,"  as  where,  in  stating  an  aceount. 
compromises  are  deliberately  made  by  the  parties.** 
[$  344]   c.  Settlement  and  Paynent.  It  has  been 


not  afterward  set  up  damagres  re- 
sulting from  ^elay.  Pickel  v.  St. 
Louis  Chambn'  of  Commerce  Assoc., 
80  Mo.  65.  (3)  Where  an  employer  save 
to  an  employee  credit  for  his  salary 
during  his  Illness,  and  upon  a  subse- 
quent settlement  executed  a  note  for 
a  part  of  the  balance  shown  by  the 
employer's  account  to  be  due.  Includ- 
ing credits  for  the  salary  during  the 
sickness  of  the  employee,  which  note 
was  subsequently  paid,  and  some  time 
thereafter  the  employee  was  dis- 
charged, in  an  action  thereafter  on 
a  promissory  note  executed  by  the 
employer,  brought  by  one  claiming 
throngh  the  employee,  who  was  the 
payee  In  the  note,  the  maker  of  the 
note  cannot  claim  a  set-off  for  the 
time  of  the  employee's  Illness  included 
In  the  settlement.  Prusslng  Vinegar 
Co.  V.  Merer,  26  IlL  A.  661. 

[d]  nulni*  of  oouUUzatloa  by 
bKWMb  Of  wamntTir— Matters  of  con- 
tract growing  out  of  a  sale  are  merged 
In  a  stated  account,,  and  -where  deceit 
is  not  shown  the  question  of  failure 
of  consideration  by  reason  of  a  breach 
of  implied  warranty  cannot  be  con- 
sidered in  an  action  on  a  stated  ac- 
count. Gem  Chemical  Co.  v.  Toung- 
hlood,  58  S.  C.  56,  36  SE  437. 

[e]  btentlon. — Where  the  master 
of  a  ship  made  settlement  of  ^n  ac- 
count, in  which  there  was  neither 
fraud,  accident,  nor  mistake,  receiv- 
ing payment  of  the  balance  appear- 
ing to  be  due  thereon,  and  giving  a 
receipt  In  full,  with  full  knowledge 
of  all  the  Items  therein,  the  most  of 
which  were  discussed  between  the 
parties,  he  cannot  be  permitted  to 
impeach  such  settlement  because  of 
a  verbal  protest  and  an  undisclosed 
intention  on  his  part  not  to  be  bound 
thereby.     Ranald  Steamship  Co.  t. 

.  Wesenberg,  122  Fed.  96*. 

[f  1  Where  an  Item  la  aa  aeoovBt  Is 
nnfounded,  no  recovery  can  be  had  as 
to  it,  although  the  evidence  on  the 
question  of  an  accowU  stated  Is  suf- 
ficient to  prove  It.  Withers  v.  Sand- 
Un,  44  Pla.  253,  32  S  829. 

61.  Eddie  V.  Bddl&  61  111.  134; 
Leidifrh  v.  Keever.  2  Nebr.  (Unoff.) 
348,  96  NW  106. 

sa.  p.  J.  Dewes  Brewery  Co.  v. 
Kerwin,  107  111.  A.  620. 

58.  Cddle  V.  Eddie,  61  111.  184;  Con- 
Tllle  V.  Shook,  144  N.  T.  686,  39  NE 
405;  Sed^ick  v.  Macy,  24  App.  Dlv. 
1,  49  NTS  154;  Stevens  v.  Barss,  74 
Hun  388,  26  NTS  461;  Watson  v.  Dod- 
son,  (Tex.  Civ.  A.)  143  SW  329.  But 
see  Horan  v.  Jauxk,  11  Tex.  230. 

64.  Wilson  V.  Frisfale.  57  Ga.  269: 
Llnvllle  V.  State,  130  Ind.'210,  29  NE 
1129. 

[a]  A  Olexioal  error  In  footing  up 
an  account  or  striking  a  balance  does 
not  change  Its  legal  effect  as  an  ac- 
count stated,  but  the  real  balance  Is 
■MArtafnable  by  a  correct  addition 
'btradtlon.  Jaques  t.  Bulit,  16 
38. 

IrroT  as  to  IntsMst. — ^Where 
int  between  parties  Is  stated 
aed  upon,  and  upon  the  basis 


of  this  settlement  certain  real  estate 
is  transferred  at  a  fixed  value  In  part 
discharge  of  the  indebtedness,  the 
account  will  not,  in  the  absence  of 
fraud,  be  opened  because  of  errors  in 
the  calculation  of  Interest.  Magulre 
V.  PlUey,  9  Mo.  A.  580  appendix. 

60.  Hamilton  Woollen  Co.  v.  Oood- 
rlch,  6  Allen  (M^ss.)  191. 

[a]  If,  bowsTor.  tho  «nor  la  net 
trlTlal,  the  account  will  be  rectlfled. 
Farnaro  v.  Brooks,  9  Pick.  (Mass.) 
212. 

66.  Ky. — Louisville  Banking  Co.  v. 
Asher,  112  Ky.  138,  65  SW  133,  8S1, 
23  KyL  1180,  1661,  99  AmSR  283. 

La. — Key's  Succ.  5  La.  Ann.  687; 
Zacharle  v.  Blandin,  6  La.  198. 

Mich. — Stevens  v.  Saginaw  County, 
62  Mich.  579,  29  NW  492. 

S.  C— Gist  V.  Olst,  8  S.  C.  Eq.  343. 

Eng. — Danlell  v.  Sinclair,  6  App. 
Cas.  181,  18  ERC  144;  Roberts  v. 
Kusstn,  2  Atk.  112.  26  Reprint  470. 

Contra  Scioto  County  t.  Gherky, 
Wright  (Oh.)  498. 

67.  XstoppOl  to  flhow  forgozr  of 
(flMcfta  see  supra  I  28S. 

68.  U.  8.--Chicago.  eta,  R.  Co.  v. 
Clark,  92  Fed.  968,  SB  CCA  120  [rev 
on  other  grounds  178  U.  S.  383,  20  SCt 
924,  44  L.  ed.  1099]  (per  Wallace,  J.). 

Ala. — Ware  v.  Manning,  86  Ala.  238, 
6  8  682. 

Dak. — Grand  Haven  First  Bank  t. 
Honeyman,  6  Dak.  275,  42  NW  771. 

Ind. — Hieham  v.  Harris,  108  Ind. 
246,  8  NE  255. 

Minn. — Wharton  v.  Anderson,  28 
MlntL_301,  9  NW  860, 

Lockwood  V.  Thome,  18  N. 
iomer  v.  Mackey,  78  Hun  236, 
1023  [aa  147  N.  T.  514,  4^ 

■elke,  etc.,  Mfg.  Co.  v.  Vin- 
Wis.  237,  115  NW  806. 
,*~«Iitstrattons. — (1)  Where  sev- 
vimiloyees  of  the  same  employer, 
engaiged  for  the  purpose  of  Soliciting 
shipments,  were  to  settle  among 
thetn^elves  what  shipments  each  was 
to  be  credited  with,  and  an  account 
showing  the  amount  due  to  one  of 
them  for  commissions  was  delivered 
to  him,  and  he  accepted  and  retained 
it  for  five  years  without  objection, 
such  acquiescence  should  be  consid- 
ered as  conclusive  evidence  of  the 
correctness  of  the  account  when  any 
other  effect  given  to  It  would  be  to 
the  prejudice  of  the  employer,  who 
might  have  settled  upon  a  proper  ba- 
sis with  the  other  agents  If  timely  ob- 
jection to  the  account  had  been  made. 
Phelps  V.  Plum,  32  SW  753,  17  KyL 
817.  <2)  So,  where  an  agent  attempted 
to  use  his  position  to  extort  money 
from  his  principal,  he  could  not  com- 
plain of  a  recovery  against  him  of 
the  amount  shown  to  be  due  the  prin- 
cipal by  an  account  rendered  by  the 
agent,  notwithstanding  a  portion  of 
the  money  shown  by  tne  account  ren- 
dered to  nave  come  Into  the  agent's 
hands  for  the  principal  had  not  In 
fact  be6n  received  by  the  agent. 
Johnston  v.  Thumm.  4  Pa.  Cas.  438,  7 
A  739.    (8)  And  where  one  of  two 


parties  procures  from  the   other  a 
settlement   of   mutual   accounts  by 
holding  out  the  idea  that  It  embraces 
Items  which  it  does  not  in  fact  em- 
brace, he  Is  bound  by  the  settlement 
as  If  those  facts  had  been  embraced, 
and  cannot  have  the  settlement  dis- 
regarded and  a  new  settlement  made. 
Vfcroy  v.  Tolle,  10  KyL  317.       (4)  So 
where  one  Interested  with  others  in 
a  Joint  property  which  bad  been  sold 
made  a  settlement  with  one  of  the  par- 
ties, who  acted  as  trustee  of  the  food 
for  ail,  and  received  and  receipted 
for  his  share,  with  full  knowledge 
of  the  basis  on  which  the  settle- 
ment was  made,  and  of  the  matters 
entering  Into  It,  ne  cannot  re^»en  and 
impeach  such  a^tlement  aftor  the 
trustee  has  made  settlement  with  the 
othei*  parties  on  tho  same  baa  is.  and 
distributed  the  money.    Downing  v. 
Murray,  113  Cat.  4SS,  4S  P  869.  <S) 
And  where  an  accounting  party  make* 
a  settlement  whereby  cm  rigfats  of 
third  persons  are  acknowledged,  and 
upon   the  faith   of  the  settlement 
moneys  are  paid  to  such  third  per- 
sons, the  settlement  will  not  be  over- 
turned without  the  fullest  proof  of 
Ignorance  of  fact,  fraud,  or  Imposi- 
tion, and  a  release  may  operate  as  an 
estoppel  In  pais.    Brown  y.  Rowlet, 
21  Md.  11. 

Tb]  Thore  Is  no  estoppel  (1)  where 
the  position  of  the  paxty  claiming 
the  benefit  of  a  stated  account  has 
not  been  changed  for  the  worse. 
Louisville  Banking  Co.  t.  Asher,  IIS 
Ky.  138,  65  SW  831,  28  KyL  1661,  » 
AmSR  283.  (2)  So,  where  there  wu 
a  dispute  between  an  agent  of  a 
fraternal  insurance  order  and  the 
order  aa  to  his  right  to  a  percentage 
on  assessments  paid  by  members  pro- 
cured by  him,  the  fact  that  the  agent 
after  an  alleged  statement  of  ac- 
counts received  remittances  for  serv- 
ices subsequently  rendered  did  not 
estop  him  from  insisting  o»  an  open- 
ing of  the  account,  the  subsequent 
payments  not  being  treated  by  either 
party  as  an  expression  of  flnal  settle- 
ment between  them.  Vance  v.  Su- 
preme Lodge  F.  B.,  IB  CaL  A.  178, 114 
P  83. 

69.  Chicago,  etc,  R.  Co.  v.  Clai*, 
92  Fed.  968735  CCA  120  trev  on  other 

f rounds  In  178  U.  8.  863.  20  SCt  9M. 
4L.ed.  1099]  (per  Wallace,  J.) ;  Gnrnd 
Haven  First  Nat.  Bank  v.  Honeynian, 
6  Dak.  275,  42  NW  771;  Lo<Awood  V. 
Thorne,  18  N.  T.  286. 

60.  U.  S. — Lawrence  v.  SchuylklH 
Nav.  Co.,  16  F.  Cas.  No.  8,143,  4  Wafib. 
e  C.  B62. 

Dak. — Grand  Haven  First  Nat  Bank 
T.  Honeyman,  9  Dak.  276,  42  NW  T7L 
^  Mich.— Harrison  y.  Dewey.  46  Hlcb. 
173.  9  NW  152. 

Minn. — ^Wharton   v,   Anderson,  » 
Minn.   301,  9  NW  860. 

N.  Y. — Dunham  v.  Grlswold,  100  N- 
T.  224,  S  NE  76;  Lockwood  v.  Thom*. 
18  N.  Y.  S85:  Stevens  v.  Barse,  T( 
Hun  388,  26  NYS  461;  Kock  v.  Bo;- 
nltm  4  X>aly  117;  Austin  v.  unison,  U 
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]ield  tliat  where,  npwi  the' statement  of  an  aeeoont, 
there  is  an  aetnal  settlement  or  paymmt  of  the 
bahmee  shown,  it  eannot  be  avoided  for  mistakes 
in  the  items  of  the  aecoont.*^  Many  of  the  cases, 
however,  whidi  support  tha  role  permitting  the  im- 
peachment of  a  stated  aeeoont  for  fraad  or  mistake 
do  not  reac^nize  this  tmqnalified  restrietion,"  in 
addition  to  wliieh,  it  is  not  consonant  with  the 
prineiple  npon  which  money  may  be  recovered  back 
upon  facta  showing  a  failure  of  conBiiteration,'' 
and  ahould  perhaps  he  referred  to  and  controlled 
by  other  principles,  such  as  those  which  govern  in 
the  ease  of  an  accord  and  satisfaction  or  a  oompro- 
nuse  and  settlement.*^  However,  where  the  balance 
stated  has  been  paid,  it  has  been  held  that  it  would 
require  stronger  evidence  to  overcome  the  settle- 
ment than  where  the  balance  is  simply  agreed 
upon." 

345]  d.  Surrender  of  Vonchers.  The  delivery 
np  and  destmetion  of  vouchers  by  the  party  against 
vhom  the  relief  is  sought  is  strong  reason  for 
denying  relief;**  but  of  course  this  fact  alone  is 
not  necessarily  sofflcient  groan d  for  the  denial  of 
relief.*' 

346]   e.  Bestmction  of  Acconnt  Books.  The 

fact  that  the  books  of  account  upon  which  the 
stated  accoimt  was  based  have  been  accidentally 
destroyed  is  a  material  consideration  in  determin- 
ing whether  the  account  shall  be  opened  or  not.** 

[$  347]  f.  Peath  of  Party.  The  death  of  one 
of  the  parties  to  an  account  stated  does  not  neces- 
sarily deprive  the  other  of  the  right  to  impeach 

NTS  ECB;  Aylsworth  t.  Gallagher,  i 
NTS  8BS. 

Wis.— 6»elke.  etc.,  Mfg.  Co.  v,  Vin- 
cent, ISB  Wta.  2»1,  116  NW  80«. 

Bag. — Stauiton  v.  Carron  Co.,  S  Air- 
N.  8.  S60  tafl  7  Jur.  N.  S.  S45  (aS  10 
Jnr.  N.  S.  78»)J.     _       „    ««  « 

Can.— Peters  v.  Worrall,  82  Can. 
a  a  SS,  2t  CanLTOocNotes  198. 

See  also  Infra  I  X44.  And  aee  Com- 
promlse  and  Settlement  [S  Cyc  6171. 

SI.  Chicago,  etc.,  H.  Co.  v.  Clark, 
9!  Fed.  968,  36  CCA  120  [rev  on  other 
grounds  178  U.  S.  353,  20  6Ct  924,  44 
L.  ed.  10991  (per  Wallace,  J  ):  Haw- 
ley  T.  Harran,  79  Wis.  379.  48  NW 
«76  (where  plaintiff.  In  order  to  re- 
cover a  balance  of  an  account  which 
defendant  had  promised  to  pay,  offered 
proof  only  of  the  presentation  of  the 
account  and  payment  of  a  part  and 
a  promise  to  pay  the  balance,  and  It 
was  Bald  that  this  was  more  than  a 
mere  stated  account  and  could  be  de- 
feated onlx  by  proof  that  thepromlse 
was  induced  by  fraud);  Knox  v. 
Vhalley,  1  Ssp.  169.  „ 

'81,  Standard  Oil  Ca  Van  Btten, 
107  tr.  8.  S36,  1  set  178,  27  L.  ed. 
119;  Thompson  Faussat,  .23  F.  Cas. 
Na  lS,9fi4,  Pet.  a  C.  182:  Sloan  v. 
Gvlee.  77  Ala.  894;  Cunningham  t. 
Sublette,  4  Mo.  224;  ConvlUe  v.  Shook, 
144  N.  Y.  686,  89  NE  405;  Sharkey  v. 
HansOeld,.  90  N.  T.  227,  48  AmR  161. 

68.    See  supra  1  S36. 

64.  U.  S. — Harden  v.  Gordon,  11  P. 
Cas.  No.  6,047,  2  Mason  641;  Thomp- 
son Faussat,  23  P.  Cas.  No.  13,954, 
Pet.  a  C.  182. 

Ark. — Southwestern  Tel.,  etc.,  Co. 
T.  Benson,  68  Ark.  281,  SS  SW  841. 

(^e.— Hamilton  t.  Stewart,  108  Oa. 
472,  34  SB  123. 

N.  Y. — Schuyler  Rosa,  69  Hun 
(28, 13  NYS  944;  Davenport  t.  Wheel- 
er; 7  Cow.  281. 

TTtah^Roaoh  v.  Ollmer,  t  Utah  S89, 
4  P  221. 

See  also  supra  1  S4S. 

And  see  Accord  and  Satisfaction 
ante  p  520;  Compromise  and  Settle- 
ment [8  Cyc  499J. 

65.  Sloan  v.  Oulce,  77  Ala.  394; 
Nolle  V.  Learr,  14  Mo.  A.  598;  Lock- 


wood  V.  Thome,  18  N.  Y.  286;  McDow 
V.  Brown,  2  8.  C.  95. 

Be.    Ky. — Lee  v.  Reed,  4  Dana  109. 
Md. — Brown  v.  Rowles.  21  Md.  11. 
N.  H. — Qeorge  V.  Johnson,  4S  N.  EL 
466. 

N.  Y. — Bruen  v.  Hone,  2  Barb.  686. 
^^Pa, — Bmmons  v.  Stahlnecker,  11  Pa. 

87.  Revett  t.  Hanru',  1  Sim.  A  St. 
602,  1  BngCh  602.  hf  Reprint  199; 
Wharton  v.  May,  6  Vea.  Jr.  27,  81  Re- 
print 454. 

SS.  Bruen  t.  Hone,  t  Barb.  (N.  T.) 
586  (holding  that  where,  since  the 
rendering  of  %l8  account,  defendant's 
books  have  been  destroyed  by  fire, 
and  plaintiff  does  not  produce  his  own 
books  or  vouchers  on  the  account 
rendered  by  defendant,  the  court  will 
not  open  the  account). 

88.  Pratt  t.  Weyman,  6  8.  C.  Eq. 
166;  Vernon  v.i.Vawdry,  2  Atk.  119, 
26  Reprint  474;  Stalnton  v.  Carron 
Co.,  24  Beav.  346,  S3  Reprint  391. 

m  Edler  V.  Clark,  51  Fed.  117; 
PaulUng  T.  Creagh,  54  Ala.  646;  Etn- 
mons  V.  Stahlnecker,  11  Pa.  366.  And 
see  Cogswell  v.  Whittlesey,  1  Root 
(Conn.)  384  (where  plaintiffs  sued  de- 
fendants for  a  balance  found  due  to 
their  testator  upon  a  settlement  of 
accounts  with  him,  and  defendants 
pleaded  mistake  In  the  settlement, 
upon  which  the  balance  should  have 
been  In  their  favor,  and  It  was  held 
that  they  were  concluded  by  the  set- 
tlement and  by  not  having  made  their 
claim  against  testator's  estate  within 
the  period  limited  by  the  court  of 
probate  for  exhibiting  claims). 

71.  Kllpatrlck  v.  Henson.  81  Ala. 
464,  1  3  188;  Redman  v.  Green,  38 
N.  C.  64;  Pratt  V.  Wejrman,  6  S.  C. 
Eq.  156;  Drew  v.  Power,  1  Sch.  & 
Lef.  182. 

[a]  Th«  svourltT  becomes  pxlaa 
fsols  a  debt  according  to  its  terms, 
and  It  cannot  be  overturned  on  doubt- 
ful or  merely  probable  testimony  that 
error  Intervened  in  the  accounts  which 
were  settled,  without  Imparting  to  all 
business  transections  Insecurity  and 
uncertainty.  Kllpatrlck  v.  Henson. 
81  Ala.  464.  1  S  188. 

72.  Sands  v.  Codwlse,  4  Johns.  (N. 


the  account,*"  but  of  eonne  it  ia  material  to  con- 
sider such  fact.'" 

[(  348]  c  Taking  Sttnritiea  on  Settlemmt  ^h^ 
role  that  deliberate  settlements  will  be  opened  with 
great  eantion  is  particularly  applicable  where  an 
aeeoont  has  been  signed  and  security  taken  on  the 
foot  of  it."  But  where  bonds  or  other  securities 
are  given  for  a  balance  found  due  on  a  settlement, 
and  it  is  found  that  such  settlement  was  infected 
with  fraud  or  mistake,  the  securities  will  be  set 
aside  and  the  whole  account  reopened.^' 

349]  h.  Release."  If  an  account  is  im- 
peached, a  release,  the  only  consideration  for  which 
is  a  settlement,  will  not  prevent  the  court  from 
looking  into  the  account;  the  release  is  entitled  to 
no  greater  force  in  a  court  of  equity  than  the 
settlement  of  the  acconnt  npon  which  it  was  given." 
On  the  other  hand  the  evidence  must  be  clear  and 
convincing  to  justify  the  reversal  of  a  finding 
against  the  claim  of  fraud  or  mistake  on  the  bill  to 
open  the  settlement."^  So,  in  order  to  justify  relief 
against  a  covenant  to  pay  a  sum  certain  under  a 
settlement  and  mutual  releases,  there  must  be  fraud 
or  palpable  and  gross  mistake,''  although  where 
a  settlement  is  not  a  compromise  or  speculation  it 
is  held  that  a  dear  mistake  is  sufficient  ground 
for  opening  mutual  releases,  even  if  the  mistake 
is  one  of  law." 

350]  L  Lapse  of  Tlme;^  Laches— (1)  Oen- 
eral  Bnles.  Inches  on  the  part  of  the  party  seek- 
ing to  impeach  an  account  stated  may  of  course 
be  ground  for  denying  the  relief,''  and  as  a  general 

Y.)  B36,  4  AmD  806;  Barrow  v.  Rhine- 
lander,  1  Johns.  Ch.  (N.  Y.)  660  tmod 
17  Johns.  538]. 

[a]  D«*d  oonstmotlTslT  fkaudn- 
lent. — A  deed  constructively  fraudu- 
lent will  be  ordered  to  stand  as  a 
credit  for  the  sum  really  due.  Bqvd 
V.  Dunlap,  1  Johns.  (N.  Y.)  478; 
Bernal  v.  Donegal,  1  Bllgb  N.  8.  694, 
4  Renvint  994;  Owynne  v.  Heaton,  1 
Bro.  uh.  1,  28  Reprint  949.  Bee  also 
Fraudulent  Conveyances  [20  Cyc  608]. 

lb]  Ssonxity  to  stand  for  tms  bal- 
aaoa. — In  Wharton  v.  May,  6  Ves.  Jr. 
27,  31  Reprint  454,  It  was  held  that 
where  a  general  account  Is  decreed 
on  the  ground  of  fraud  the  security 
will  be  ordered  to  stand  for  the  real 
balance. 

73.  See  generally  Release  [S4  Cye 

10891. 

seleass  as  estoppsl  to  Impeach  ao- 

OOUDt  see  supra  s  342  note  58  [a]. 

74.  Kelsey  v.  Hobby.  16  Pet.  (U. 
S.)  26fl,  10  L.  ed.  961;  James  v.  Atlan- 
tic Delaine  Co.,  13  F.  Cas.  No.  7,177, 
3  CUfT.  614;  Roche  v.  Morgell,  2  Sch. 
&  Lef.  721;  West  v.  Benjamin,  29 
CanSC  282. 

[a]  rrsad  or  surprlse^Where  ac- 
counts are  settled  a  release  executed 
is  conclusive  unless  plaintiff  estab- 
lishes either  fraud  or  surprise.  Davis 
V.  Spurling,  1  Russ.  &  M.  64.  6  EiigCh 
64,  39  Reprint  25,  Taml.  199,  12  Eng 
Ch  190,  48  Reprint  80. 

[b]  >«l«ai«  ondsT  Bsal;  mntual 
mistake. — After  a  written  settlement 
of  account  under  seal  and  a  con- 
tract founded  thereon,  one  party  can- 
not be  relieved  In  the  absence  of  fraud 
or  mutual  mistake.  Horan  v.  Long, 
11  Tex.  230. 

78.    Augsbury  v.  Flower,  68  N.  Y.  619. 

78.  Wood  V.  Young,  5  Wend.  (N. 
Y.)_620. 

77.    Gist  v.  Cattell,  8  S.  C.  Eq.  848. 
78:   Umitatlons  of  aottons  IbtoIv- 
inff  aooouto  stated  see  Limitations 
or  Actions  [25  Cyo  1046,  1132], 

79.  Ala. — Paalling  v.  Creagh,  64 
Ala.  646. 

N.  J. — Swayse  v.  Swayse,  87  N.  J. 
Eq.  180. 

^J.  Y.— Smith  V.  Marvin,  27  N.  T. 
137,  26  HowPr  317;  Bruwn  v.  Hop*  2 
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rale  courts  will  not  open  aettlements  which  have 
been  aeqoieseed  in  tot  a  great  length  of  time.*" 
!nie  nason  of  the  rale  is4hat  lapse  a£  time  neees- 
sarily  obstracts  the  trftth  and  destroyB  the  evidence 
«f.IW8t  tnuisaotions;*^  and  hence  equity  will  not 
open  aeeonnts  sft^  the  lapse  of  snch  a  time  as 
that  the  evidence  and  means  of  iarriving  at  a  just 
eonelnsiffli  may  be  impairoct,  espeeially  where  the 
deatb  of  parties  has  intervened."  And  equity  will 
not  eorreet  mistakes  in  a  settlemMit  for  the  purpose 
of  relieving  the  person  whose  mistake  was  iho  resnlt 
of  his  own  gross  negligence."  In  ai^  event,  the 
iapee  of  great  length  of  time  requires  more  stringent 
proof  of  tiie  error,**  '  ' 

Img&i  of  time  elapsed.  There  seems  to  be  no 
hard  and  fast  rule  as  to  the  length  of  time  which 
must  elapse  in  order  to  defeat  the  ri^t  to  impeach 
an  aeeonnt  stated;  it  generally  depends  on  the 
eircumstances  of  the  particular  case."  It  has  been 
saidf  however,  that  generally  conrts  of  equity  'will 
not  open  an  account  after  six  years  of  delay  on- 
aeoonnted  for.?* 

Time  United  by  agreement.  If,  on  the  settlement 
4f  accounts,  the  parties  agree  to  limit  the  time 
within  which  the  correction  of  mistakes  or  omissions 


shall  be  made,  evidence  of  sneh  mistakes  may  be 
excluded  unless  it  is  ahown  that  the  claim  for  its 
i^wance  was  made  within  the  time  i^;reed  upon 
by  the  parties.*' 

[$  351]  (S)  Effect  on  Blgbt  ta  Open  Acoovnt 
It  has  been  held  that,  where  fraud  is  ahown,  equity 
will  open  and  exaluine  the  'whole  aoeoant  after 
almost  any  length  of  time,  and  even  after  the 
death  of  the  party  against  whom  fraud  is  cfaw^ied,'* 
provided  that  the  party  had  no  knowledge  of  the 
&and  and  was  not  n^igeat  in  £uling  to  dis- 
cover it.*" 

[$  352]  (3)  Effect  en  Bi^  to  Sarchaive  or 
Falsify  Acoonnt  If  the  transaeti^m  is  not  barred 
by  the  statute  of  limitation^  and  errors  of  suf- 
ficient importance  exist,  leave  may  be  granted  after 
the  lapse  of  considerable  time  to  surcharge  and 
falsify,  although  the  account  will  not  be  opened," 

[i  363]  (4)  Knowledge  of  Fraud  or  Mistake;" 
Kei^ence.  Where  the  party  seeking  to  impeach 
an  account  stated  had  at  the  time  of  the  account- 
ing knowledge  of  the  errors  entering  into  the 
account,  he  will  not  be  allowed  to  impeach  the  ac- 
count,^ and  equity  may  refuse  to  relieve  against 
mistakes  in  an  account  stated,  where  tbe  party 


Barb.  ES<;  teden  v.  Astor,  <  N.  T. 
Sup«r.  811;  Wilde  v.  JeilklnR,  4  Patge 
481;  Philips  V.  Belden,  2  Bdw.  1. 

8.  C. — Eraser  v.  Hext,  21  S.  C.  BIq. 
S50:  Pratt  V.  Weyman,  6  8.  C.  Ekj. 
IGB. 

Twn. — liove  v.  White,  4  Hayw.  210. 

B(k  U.  8.— Steams  v.  Paere,  7  How, 
819.  12  L.  ed.  928;  Merrill  v.  Marker, 
47  Fed,  138;  Badger  v.  Badsrer,  2  F. 
Cas.  No.  718.  2  Cliff.  137  [a(f  2  Wall. 
87,  17  L.  ed.  83S]:  Baker  v.  Blddle, 
2  F.  Cas.  No.  764,  Baldw.  894;  Dexter 
V.  Arnold/  7  F.  Cas.  No.  8,8fi8,  2  Sumn. 
108. 

Ala.— Kilpatrlck  v.  Hensoil,  81  Ala. 
464.  1  8  188;  PauUing  v.  Creagh.  64 
Ala'  646.  ; 

Cal. — Cross  v.  Sacramento  Sav. 
Bank,  66  Cal.  462,  6  P  94. 

111.— Conlln  V.  Carter,  93  TIL  B36; 
Peddlcord  v.  Connard,  8E  111.  102. 

Md.->-Hutchln8  V.  Hope,  7  Olll  119; 
Oover  V,  Hall,  3  Harr.  &  J.  43. 

Mass. — Pordyce  v.  Dlllaway,  212 
Hass.  404,  99  NE!  Iftft;  Farnam  v. 
Brooks,  9  Pick.  212. 

Miss. — Taylor  T.  Blackman,  13  8 
458;  Dlckerson  t.  Thomas,  Sf  Ulss. 
777.  7  8  BOS.  , 

N.  T. — ^AuKSbury  v.  Flower,  68  N. 
T.  619:  Klnnley  v.  Melcher,  66  Hun 
547,  10  NTS  63;  Dakin  v.  DemminE. 
6  Paige  95;  Philips  v.  Belden,  2  Edw. 
1;  Atwater  v.  Fowler,  1  Vidw.  417. 

N.  C— Bruce  v.  Child,  11  Ni  C.  372. 

Vtu- — Emmoi.s  v.  Stahlnecker,  11  Pa. 
t66;  Randel  v.  Ely,  3  Brewst.  270. 

8.  C. — Geddes  v.  Hutchinson,  40  8. 
C.  402,  19  SB  9:  Weath«r(ord  v.  Tate, 
SI  8.  C.  Eq.  27;  Gregory  t.  Forres- 
ter, 6  8.  C.  Bq.  818. 

Tenn.. — Love  v.  White,  4  Hayw.  SIC; 
Gray  t.  Washington,  Cooke  821. 

Va. — Irvine  v.  Robertson,  3  Rand. 
(24  Va.)  549:  Winston  v.  Street.  2 
Patt.  ft  H.  169. 

Eng. — Bright  v.  Legerton,  29  Beav. 
60,  54  Reprint  548  laff  2  De  G,  P.  &  J. 
606.  63  EngCh  471,  45  Reprint  755_3; 
Parker  v.  Bloxam,  20  Beav.  295,  52 
Reprint  616;  Shaw  v.  Neale,  20  Beav, 
157,  52  Reprint  562;  Brownell  v. 
Brownell,  2  Bro.  Ch.  62,  29  Reprint 
85:  Gray  v.  Mlnnethorpe,  3  Ves.  Jr. 
108,  30  Reprint  916;  Cuthbert  v.  Edln- 
borough,  21  Wkly.  Rep.  98. 

[a]  TUB  is  merelj  an  application 
of  tne  general  ml*  that  a  court  of 
equity  will  not  entertain  stale  or  an< 
tiquated  demands  which  would  en- 
courage laches  or  negligence.  Bruen 
V.  Hone,  2  Barb.  (N.  T.)  686. 

[b]  AoavlMoae*  In  aoeonat.— 
Trom  the  upae  of  time  and  a  failure 
*e  object  sooner,  the  party  mar  be 


considered  to  have  aoqnlesced  in  any 
wrors  or  uiaccaradte  of  which  he 
may  complain.  Gover  v.  Hall,  3  Harr. 
&.  J.  (Md.)  43;  Bruen  v.  Hone,  2  Barb. 
«N.  Y.)  586;  Wilde  v.  Jenkins,  4  Paige 
(N.  Y.)  481;  Irvine  v.  Robertson,  8 
Rand.  (24  Va.)  549. 

(c]  Vormal  McepOon,^ — The  court 
will  not  suffer  an  account  of  twenty 
years*  standing  to  be  unraveled  mere- 
ly for  the  purpose  of  giving  the  party 
the  benefit  of  the  formal  exception. 
Gregory  v.  Forrester,  6  S.  C.  Eq,  818. 

81.  Steams  v.  Page,  7  How.  (U. 
8.)  819,  12  L.  ed.  928. 

82.  U.  S. — Hemmlck  v.  Standard 
Oil  Co,,  91  Fed.  832,  33  CCA  647. 

Md.— Hutchlns  v.  Hope,  7  Gill  119; 
Gover  v.  Hall,  3  Harr.  &  J.  48. 

N.  C— Bruce  y.  Child,  11  N.  G  872. 

6.  C. — Geddes  v.  Hutchinson,  40  S. 
C.  402.  19  SE  9, 

Tenn. — Love  v.  White,  4  Hajrw.  210. 

Eng. — Bright  v.  Legerton,  29  Beav. 
60,  54  Reprint  648  [aff  2  De  G.  F.  ft  J. 
606,  63'  &igCh  471,  4B  Reprint  766]. 

B3.    See  Infra  i_363. 

at.  Steams  v.  Page,  7  How.  (IT.  S.) 
819,  12  L.  ed.  928;  Brands  v.  t)epae, 
(N.  J.  Ch.)  20  A  206;  Bruce  v.  ChUd, 
11  N,  C.  372. 

85b  Conery  v.  Sweeney,  81  Fed.  14, 
26  CCA  309  (where  a  delay  of  three 
years  after  an  alleged  settlement  was 
not  considered  laches  under  the  par- 
ticular circumstances) ;  Brands  v.  De- 
pue,  (N.  J.  Ch.)  20  A  206  (lapse  of 
more  than  one  year  held  to  be  fatal). 

[al  Wliere  there  Is  no  le«i  of  evi- 
denea^A  suit  to  surcharge  or  falsify 
a  stated  account  is  not  barred  by 
laches,  being  brought  within  three 
years  after  the  settlement,  the  atheunt 
and  character  of  the  error  being 
clearty  established,  and  there  being 
no  loss  of  evidence  likely  to  produce 
injustice.  Branner  v.  Branner,  108 
Va.  660,  62  SE  952. 

80.  George  v.  Johnson,  45  N.  H. 
456;  Ogden  v.  Aator.  6  N.  Y,  Super. 
311;  Randel  v.  Ely,  3  Brewst.  (Pa.) 
270;  Tatam  v.  Williams,  3  Hare  S47, 
25  EngCh  347,  67  Reprint  416. 

87.  Vandarveer  v.  Stateslr,  S9  N, 
J.  L.  593. 

88.  Michoud  V.  GIrod,  4  How.  (U. 
8.)  608,  11  U  ed.  1076;  Pratt  v.  Wey- 
man, 6  S.  C.  Eq.  156;  Vernon  v.  Vaw- 
dry,  2  Atk.  119,  86  Reprint  474;  Allfrey 
V.  Allfrey,  10  Beav.  853,  60  Reprint 
618  iafll  1  Macn.  &  G.  87.  47  EngCh 
70,  41  Reprint  1195].  See  however 
supra  I  350. 

S».   See  Infra  |  SB3. 
•a  Md.— Oover  v.  HaU,  I  Harr.  * 
J.  41.  \ 


Maes. — Famam  v.  Brooks,  9  Pick.  218. 
Miss. — ^Peteet  v.  Crawford,  SI  Miss. 
43. 

N.  Y.— Ogden  v.  Astor,  ft  N.  Y. 
Super.  311:  Manhattan  Co.  v.  Lydlg, 
4  Johns.  377,  4  AmD  280. 

Tenn. — Love  v.  White,  4  Hayw.  210. 

Va. — Branner  v.  Branner,  108  Va. 
660,  62  SE  952. 

Eng. — Vernon  v,  Vawdry,  2  Atk. 
119.  26  Reprint  474;  Millar  v.  Craig, 
6  Beav.  433,  49  Reprint  893:  Brownell 
v.  Brownell,  2  Bro.  Ch.  82,  29  Reprint  36. 

[a]  Disoretion  of  oourt  axtex  ao- 
eoant opened. — ^Wbile  it  would  not  be 
proper,  after  a  great  lapse  of  time,  to 
open  an  account  generally,  the  court 
may  permit  it  to  be  opened  for  par- 
ticular fraud  or  mistake  distinctly 
charged  in  the  bill  and  on  account  of 
which  the  court  may  be  satisfied  that 
corrections  should  be  made.  In  such 
a  case  the  inquiry  need  not  be  confined 
to  such  frauds  or  mistakes  as  would 
have  been  necessary  to  justify  the 
opening  of  the  account  in  the  first 
instance,  and  when  once  opened  the 
Extent  to  whicdi  particular  items  or 
charges  may  be  Impeached  is  a  mat- 
ter within  the  court's  discretion. 
Ogden  V.  Astor,  6  N.  Y.  Super.  311. 

SI.  Xgnoranoo  of  fraud  or  mistake 
aa  defeatln|r  the  creation  of  an  ae- 
oonnt  stated  see  supra  I  264. 

93.  U.  S.— Hager  V.  Thomaon,  1 
Black  80.  17  L  ed,  41. 

Ala.— KUpatrlck  v.  Henson,  81  Ala. 
464,  1  8  188. 

Oa. — Turner  t.  Pearson,  93  Ga.  Bl5, 
21  SE  104. 

III.— Osjra  V.  Parmelee.  87  HI.  329. 

Mich.— Harrison  v.  Dewey,  48  Mich. 
178,  9  NW  1S2. 

Mo. — Qnlnlan  v.  Kelser,  69  Ho.  60S; 
Marmon  v.  Waller,  53  Mo.  A.  610. 

Mont — Johnson  v.  Gallatin  Valley 
Milling  Co..  38  Mont.  88,  90,  98  P  883 
[clt  ^c]. 

N.  Y.-,-SpragU6  v,  Currie,  133  App. 
Dlv.  18,  117  NYS  481;  Rutty  v.  Per- 
son, 52  N.  Y.  Super.  32S;  Ogden  v. 
Astor,  6  N.  Y.' Super.  811;  Harley  v. 
Eleventh  Ward  Banii,  7  Daly  476  l&tC 
76  N.  Y.  618]. 

N.  C. — Compton  v.  Culberson,  1 7 
N.  C.  93. 

See-  however  Baxter  v.  Waite,  2 
Wash.  T.  228,  6  P  429  (holding  that 
knowledge  of  fraud  or  error  in  an 
account  when  rendered  will  not  pre- 
vent a  party  subsequently  In  an  ac- 
tion upon  such  account,  after  it  has 
become  stated  through  his  failure  to 
object  to  It  within  a  reasonable  time 
after  Its  presentation  to  him,  from 
BUttlnM  Up  suclujfniud  ma  a  defense}. 
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sought  to  be  ehaxsed  had  ample  meani  of  disooveiv 
ip;  all  the  faeta."'  Bnt  where  the  party  eonqphdn- 
ing  vas  bo  situated  at  the  tune  at  the  settlement  as 
not  to  have  had  a  fair  opportmiity  of  folly  scrati'- 
aixiug  an  account  which  ma  prepared  and  ex- 
tended by  the  other  party,  slighter  evidoiee  may 
be  snfficient  to  impeach  any  puliieiilar  item  of 
the  aeeonnt  than  if  the  settlement  had  been  made 
with  fall  knowledge  of  the  facta."* 

3543  6.  Who  Bfay  Impeach.  Of  course  only 
the  parties  to  the  account  stated  or  their  repre- 
sentatives can  impeach  the  aecoixnt.^  It  has  been 
held  that,  where  an  account  has  been  settled  be- 
tween the  parties,  the  right  to  impeach  it  for  a 
mistake  therein,  ai^er  acquiescence  by  the  original 
parties,  cannot  be  assigned  but  if  palpable  errors 
are  shown,  the  settlement  must-  so  far  be  con- 
sidered as  made  upon  absolute  mistake  or  imposi- 
tion, and  will  not  be  binding  upon  the  injured 
party's  assignee." 
[$  355]   6.  Bemedy— a.  At  Law— (1)  Diiwt  At- 


ta^  The  impeachmmt  of  an  account  stated  is 
Bometimes  son^t  by  an  action  directly  to  iiapeaeh 
and  set  it  aside  and  for  a  recovery  of  the  proper 
balance  or  items  omitted,*"  partaking  of  the  nature 
of  a  bill  in  equity  to  opoi,  surchai^  and  falsify 
an  account  or  settlement.*" 

356]  (2)  OoIUteral  Attack.  While  a  suit  to 
open,  surcharge,  or  falsify  an  aeeonnt  is  one  proper 
for  equitable  jurisdiotion,^  yet  the  rule  seems  to 
be  established  that  a  stated  account  need  not  neces- 
sarily be  impeached  by  a  direct  suit  brought  for 
that  purpose.  It  may  be  impeached  for  fraud  or 
mistake  either  at  law  or  in  equity  whenover  it  is 
brought  forward  as  a  defense  or  cause  of  action.' 
Accordingly,  when  items  are  omitted,  the  stated 
or  settled  account  may  be  impeached  by  plaintiff 
suing  for  the  correct  balance;*  and  where  the 
balance  of  a  stated  account  is  settled  or  paid,'  or 
where,  upon  accounting  between  parties,  an  item 
is  omitted  by  .mistake,  the  account  may  be  im- 
peached in  a  suit  to  recover  the  omitted  item,*  or 


[a]  Proof  wUeh  kt  moat  oxoltM 
only  tflfflit  nuplolon  that  defendant 
did  not  disclose  to  complainant  at  the 
settlement  expectations  which  he,  de- 
fendant, had  of  obtaining  from  the 
state  an  extra  allowance  on  a  con- 
tract Involved  In  the  settlement,  the 
facts  upon  which  such  expectations 
rested  being  known  to  both  parties, 
Is  not  Bumcient.  Fowler  Piatt, 
Wrtght  (Oh.)  a06. 

93.  U.  S. — Porter  v.  Price,  80  Fed. 
<55.  26  CCA  7D  (holding  that  where 
the  rate  of  Interest  charged  in  an 
account  stated  Is  readily  ascertain- 
able by  calculation,  the  account  can- 
not be  opened  on  the  ground  that  the 
rate  was  not  stated,  or  that  the  party 
receiving  the  account  did  not  know 
what  rate  was  charged,  or  that  the 
rate  was  greater  than  could  have  been 
recovered  by  suit  in  the  absence  of 
a  written  agreement,  such  rate  be- 
ing lawful  if  agreed  on  in  writing): 
Uerrill  V.  Marker,  47  Fed.  138. 

IU.--State  V.  Illinois  Cent.  B.  Co., 
X46  HI.  188,  «2  NE  814.  ^' 

Maw,  raniam  v.  Brooka,  %  Pick. 
til. 

Mo. — Cannon  v.  Banford,  20  Mo.  A. 
SfO. 

Mont. — Jobnaon  t.  Oallatln  Valley 
Hln.  Co.,       Mont.  8S,  S8  P  888. 
N.  J. — SwayM  T.  Swayie,  87  N.  J. 

£q.  180. 

N.  T^Barlow  v.  Piatt,  1»»  App. 
IMv.  364,  117  NTS  236:  Stem  v. 
Lade w,  47  App.  Dlv.  881,  62  NTS  887, 
80  NTravFroo  ISE:  Cotner  T.  Mackey, 
78  Hun  286.  86  NTS  1083  [aft  In  147 
N.  T.  K74.  48  NB  29];  Ogden  t.  Aator, 
6  K.  T.  Super.  811. 

8.  CL — McDow  T.  Brown,  8  S.  C  96. 

M.   Xvee  V.  Reed,  4  Dana  (Ky.)  109. 

[a]  Vamilr  ■sfeuaBuat.^Althougb 
courts  of  equity  uphold  family  set- 
tlements with  a  strong  hand,  where 
complainant  was  Incapable  of  examin- 
ing accounts  upon  which  a  settlement 
was  based,  examination  of  which  was 
necessary  to  their  full  understanding, 
the  court  will  permit  him  to  surcharge 
and  falsify  to  the  extent  of  the  errors 

Kinted  out  In  his  bill,  notwlthstand- 
;  the  settlement  may  be  regarded 
u  a  family  settlement.  WUltams  v. 
Savage  M^.  Co.,  1  Md.  Ch.  S06. 

9S.  Parker  v.  Bloxam,  20  Beav. 
295,  62  Reprint  616  (where  it  was 
held  that  where  a  beneficiary  of  a 
fund  states  an  account  with  the  trus- 
tee and  settles  the  balance  found  due 
upon  himself  and  a  third  person,  the 
latter  Is  not  entitled  to  have  the  ac- 
count opened  against  the  will  of  the 
beneflctary), 

9flL   Cross    T.    Sacramento  Sav. 
Bank,  66  Cal.  462,  8  P  94. 
•T.   Lawler  t.  Jenntnga,  18  TTtah. 
55  P  60. 

ta.  Madlgan  v.  De  Graff.  17  Minn. 
SI;  Young  t.  Hill,  67  RT.  182,  28 


AmR  99j  MoDougall '  v.  Cooper,  81 
N.  Y.  498;  Stevens  v.  Barss,  74  Hun 
388,  26  NTS  461,  27  NTS  1116;  Smith 
V.  Ogilvle,  6  NTS  382. 

99,  Toung  V.  Hill,  67  N.  Y.  162, 
23  AmR  99;  McDoug^l  T.  COUter,  31 
N.  Y.  498. 

1.    See  infra  I  S67. 

S.  U.  3. — Perkins  v.  Bart,  11 
Wheat.  237,  6  L.  ed.  463:  BurrlU  v. 
Grossman.  91  Fed.  S4ii,  88  CCA  663 
[rev  on  other  grounds  179  IT.  S.  100, 
21  set  88.  46  £.  ed.  106]. 

Ala. — Birmingham  First  Nat.  Bank 
v.  Allen,  100  Ala.  476,  14  S  886. 

Cal.— Vance  v.  Supreme  Liodge  of 
the  Fraternal  Brotherhood,  15  Cial.  A. 
178,  114  P  88. 

Colo. — QutshatI  V.  Cooper,  87  Colo. 
212,  86  P  125,  6  L.RANS  820;  Rosen- 
baum  V.  McEwen,  24  Colo.  A.  68,  181 
P  780;  Colorado  Fuel,  etc,  Co.  v. 
Chappell,  12  Colo.  A.  886,  66  P  606. 

Conn. — Goodwin  v.  U.  8.  Annuity, 
eta,  Ins.  Co.,  24  Conn.  691. 

lU. — Peddlcord  v.  Connard,  85  111. 
102;  Peppers  v.  Schoenfleld.  97  UL  A. 
477;  Hopklnson  v.  Jones,  28  111.  A. 
409;  Gruby  v.  Smith,  18  111.  A.  4S; 
Thompson  t.  Fnlllnwlder,  5  HI.  A.  561. 

Kan. — Clark  t.  Marbourg,  88  San. 
471,  6  P  648. 

lia. — Blower  v.  Mlllandon,  19  La.  19B. 

Minn. — Mower  County  v.  SmiUi,  22 
Minn.  97. 

Mo.— Carroll  T.  Paul,  18  Mo.  226. 

Nebr. — Kennedy  t.  OOodman,  14 
Nebr.  585.  1<  NW  884. 
*  N.  Y.--Convlll«  Shook,  144  N.  T. 
686,  39  NB  406;  WelBser  v.  I>enlaon, 
10  N.  T.  68,  81  AmD  731;  Frankel  v. 
Wathen,  68  Hun  643,  12  NTS  591; 
Manhattan  Co.  v.  Lydlg,  4  Johns.  877, 
4  AmD  280. 

Oh. — Dewey  v.  Sloan,  9  Oh.  Deo. 
(Reprint)  161,  11  CIncLBul  102. 

Wis. — Marsh  v.  C^se,  30  Wis.  631. 

Eng. — Danlell  v.  Sinclair,  6  App. 
Cas.  181,  18  ERC  144;  Rose  v.  Savory, 

2  Blng.  N.  Cas.  145,  29  ECL  476,  132 
Reprint  67;  Wilson  v.  Wilson,  14  C. 
B.  616.  78  ECL  616,  139  Reprint  263; 
Thomas  v.  Hawkes,  8  M.  ft  W.  140. 

See  however  Union  Bank  v.  Knapp, 

3  Pick.  (Mass.)  96,  113,  16  AmD  181 
(where  the  court  said:  "A  stated  ac- 
count was  formerly  held  to  be  con- 
clusive; and  it  Is  now  so  considered, 
until  leave  Is  given  to  surcharge,  fal- 
sify, or  open  It.  That  Is  obtained  by 
a  bill  In  chancery  for  that  purpose"). 

[a]  Aooounts  betwssn  Ihuuc  and 
depositor  are  within  this  rule.  Bir- 
mingham First  Nat.  Bank  v.  Allen,  100 
Ala.  476.  14  S  336,  46  AmSR  80,  27 
LRA  426:  Dana  v.  Nat  Bank  of  Re- 
public, 132  Mass.  156;  Lleber  t.  St. 
Louis  Fourth  Nat.  Bank,  137  Mo.  A. 
158.  117  SW  672;  McKeen  v.  Boat- 
men's Bank,  74  Mo.  A.  281;  Welsh  v. 
Oemuu)  American  Bank.  78  N.  Y,  424, 
29  AmR  175  [alC  42  nTT.  Super.  462]; 


Welsser  t.  Denlson,  10  N.  T.  68,  61 

AmR  781. 

[b]  An  aooonat  atatad  on  lUegal 
transaotlona  may  be  attacked  by  plea 
In  an  action  on  the  account.  Kennedy 
V.  Broun,  13  C.  B.  N.  S.  677,  106  E}CU 
677,  1  ^IC  789. 

[o]  la  an  aotlou  to  focMlos*  a 
aior%ags  given  in  settlement  of  & 
balance  claimed  to  be  due  as  shown 
by  an  account  stated,  defendants  may 
show  that  the  aocvunt  was  erroneous. 
Boyce  v.  Walker,  180  App.  Dlv.  306, 
114  NTS  166. 

[d]  Upon  an  appUoatlon  for  a 
mandamus  on  behafi  of  the  state  to 
compel  the  proper  officers  of  the 
county  to  apportion,  collect,  and  i>ay 
over  to  the  state  a  csrtsin  sum  of 
money,  statements  rendered  annually 
by  the  proper  officer  of  the  state  tft 
the  proper  officer  of  the  county,  and 
retained  by  the  latter  without  objeo* 
tlon,  and  showing  the  amount  due  to 
the  state,  may  be  impeached  for  fraud 
or  mistake.  Stevens  V.  Sagloaw 
County,  62  Mich.  679.  29  NW  498. 

a.  U.  S.— standard  Oil  Co.  v.  Van 
Etten,  107  U.  S.  825,  1  SCt  178,  f. 
L.  ed.  819. 

,  Ala. — Birmingham  First  Nat  Bank 
T.    Allen.  100  Ala.  476,  14  S  336. 

Kan. — Clark  t.  Marbourg,  38  Kan. 
471.  <  P  648. 

^^La.— Fa-vle  t.  Noyrel.  6  Mart  N.  & 

Me.— Goodrich  v.  Coffin,  88  Me.  324, 
22  A  217. 

N.  T. — Ract  thivlard-Dlme,  61 
Hun  839,  4  NTS  166. 

[a]  Iradsnfliam  for  Ugltt  and 
.power  serrioe. — If  a  light  or  power 
company,  through  the  mistake  of  a 
clerk,  undercharges  a  customer  for 
its  service,  it  may  show  the  mistake 
In  an  action  for  the  correct  balance. 
Union  Electric  Light,  etc,  Co.  V.  Sur- 

ftcal  Supply  Co.,  122  Mo.  A.  631,  99 
W  804  (defendant  not  having 
changed  his  position  In  Iterance  of 
the  mistake);  Allegheny  County  Light 
Co.  v.  Thoma,  31  Pa.  Super.  102. 

4.  Ind. — Armstrong  Furniture  Co. 
V.  KoBure,  66  Ind.  64b. 

Mass. — Boston,  etc.,  R.  Corp.  v. 
Nashua,  etc.,  R.  Corp.,  157  Mass.  258, 
31  NE  1067. 

Minn. — Madlgan  v.  De  Graff.  17 
Minn.  5.8. 

Mo. — Hanson  v.  Jones,  20  Mo.  A. 
595. 

N.  J. — Jaques  v.  Hullt.  16  N.  J. 
L.  38. 

N.  T. — McDougall  v.  Cooper,  31  N 
7.  498;  Stevens  v.  Barss,  74  Hun 
388,  26  NTS  461. 

Pa. — Emmons  v.  Stahlnecker,  11 
Pa.  366.  -   

W.  Va. — Harraan  v.  MaAdy,  67  W. 
Va.  6<^  49  SB  1009. 

[a]  Ananvelt  Uss  for  an  omitted 
Itam.    Remington  v^^^ble.  19  Qaaa: 
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items  paid  by  mistake  or  fraud."  But  it  has  been 
held  that  an  action  to  recover  dam^s  alleged 
to  hare  resulted  from  the  misconduct  of  an  ac- 
eonnting  party  presents  no  issue  under  whieh  the 
presumption  of  ,^he  aeenraey  of  a  stated  account 
can  be  destroyed." 

357]  b.  In  Eanity.^  While  an  account  stated 
or  settled  will  ordinarily  bar  discovery  and  relief, 
yet  if  the  balance  ascertained  is  not  correct  or 
the  settlement  is  infected  with  mistake  or  fraud, 
or  brought  about  by  undue  advantage,  equity  will 
'entertain  jurisdiction  for  the  purpose  of  opening 
it  either  for  restatement  or  for  correction  in  part. 
The  accounts  which,  when  stated,  the  court  will 
open,  most  be  such  as  fall  within  the  jorisduition 


of  the  chancery  court.  The  court  does  not -have 
jurisdiction  to  open  and  examine  a  stated  account 
when  the  account,  before  it  was  stated,  did  not 
pertain  to  the  jurisdiction  of  that  tribunal." 

358]  7.  Pleading— a.  Bill  or  OomplainV''— 
(1)  AUegation  of  Fraud  or  Mistake— (a)  C(eneral 
Bnle.  Where  a  party  by  a  l^ill  or  complaint  to 
impeach  an  account  stated  seeks  to  open  the  ac- 
count for  fraud,  he  must  specifically  all^  the 
fraud,  and  when  he  seeks  to  surcharge  or  falsify 
the  account,  he  must  specifically  allege  the  grounds 
therefor,  and  show  what  items  were  improperiy 
inserted  or  omitted;  general  averments  of  fraud  or 
mistake  are  insufficient.^^  This  is  especially  true 
where  the  nure  suggestion  in  the  bill  is  denied  in 


383';  Sa^e  v.  Hawley,  16  Conn.  106. 
41  AmD  128;  Harman  v.  Maddy.  67 
W.  Ya.  66,  49  SB  1009. 

[b]  Book  doM  dOM  wrt  Ue  for  an 
omitted  item.  Bemlnston  V.  Noble, 
19  Conn.  388. 

B.  Hanson  v.  Jones,  20  Mo.  A.  695. 
-See  however  Aultman  v.  Connore, 
122  Wis.  811,  99  NW  904  (holding  that 
where  the  complaint  on  an  aocount 
stated  alleged  a  cause  of  action  which 
was  admitted  by  defendants  without 
•ny  allegation  of  fraud  or  mistake, 
but  defendants  claimed  an  overpay- 
ment and  demanded  Judgment  there- 
for under  a  counterclaim,  the  trial 
court  had  no  auUiorlty  to  aurdharge 
the  account). 

a.  Beach  V.  Kidder,  8  NTS  B87 
(which  was  an  action  against  stock- 
brokers  for  damages  alleged  to  have 
resulted  from  defendants'  misconduct 
in  buying  and  selling  stock  and  for 
money  belonging  to  plaintiff  in  de- 
fendants' hands). 

7.  Bouity  jnxisdlotloii  over  ao- 
oouts  u  genezal  see  supra  IS  56-77. 

a.  U.  S. — Chappedelalne  v.  Deche-- 
naux.  4  Cranch  306,  2  Lt.  ed.  629; 
Dunbar  v.  Miller,  7  P.  Gas.  No.  4,1 30. 
1  Brock.  85. 

Ala. — Kltpatrlck  v.  Henson,  81  Ala. 
464.  1  3  188;  Faulting  v.  Creagh,  54 
Ala.  646;  Dickinson  v.  Lewis,  34  Ala. 
638;  Cowan  v.  Jones.  27  Ala.  317; 
Rembert  v.  Brown,  IT  Ala.  667. 
'  CaL — ^Branger  t.  Chevalier,  9  Cal. 
163. 

Fla. — La  Trobe  V.  Hayward,  13  Fla. 
190. 

111.— Stage  V.  Oorich,  107  111.  S«l. 

Ky. — Lee  v.  Repd,  4  Dana  109;  Wag- 
goner V.  Mlnter,  7  J.  J.  Marsh.  173; 
Barnett  v.  Barnett,  6  J.  J.  Marsh, 
499;  Wlcklltte  v.  Mosely,  4  J.  J. 
Marsh.  172. 

Mass. — ^unlon  Bank  v.  Knapp,  3 
Pick.  96.  16  AmD  181. 

Mo. — Kraushaar  T.  Brant,  28  Mo.  A. 
162. 

N.  a— Houston  v.  Dalton,  70  N.  C. 
662:  Murphy  v.  Harrison,  65  N.  C. 
246. 

Oh.— Fowler  v.  Piatt,  Wright  206. 
S.  C— McCrae  v.  Hollis,  4  S.  C.  Eq. 

122. 

Tenn. — Bankhead  v.  Alloway,  6 
Coldw.  66;  Love  v.  White,  4  Hayw. 
210;  Gray  v.  Washington,  Cooke  821. 

Eiig. — Mackellar  v.  Wallace,  E 
Moore  Indian  App.  372,  26  EhigL&Eq 
62,  18  Reprint  936;  Wharttm  v.  May, 
6  Ves.  Jr.  27,  31  Reprint  454. 

B.  Dickinson  v.  Lewis,  34  Ala.  638 
(which  was  an  account  for  clothes 
furnished  to  complainant  by  defend- 
b.nt,  there  being  no  mutuality  of  ac- 
counts and  nothing  on  complainant's 
side  except  a  claim  of  credits  for 
payments,  and  It  was  held  that  the 
court  was  without  Jurisdiction  to  open 
the  account  after  It  had  been  stated 
by  the  parties,  as  It  would  have  been 
without  Jurisdiction  to  have  stated 
the  account  In  the  first  instance  upon 
the  application  of  either  party);  Mc- 
Keen  v.  Boatmen's  Bank,  74  Mo.  A. 
281  (holding  that  an  account  stated 
between  a  bank  and  Its  depositor,  for 
the  purpose  of  charging  the  bank 
with  the  payment  of  a  forged  Oheck, 


can  be  opened  only  an  action  at 
law). 

[a]  Ttaud  and  oompUoatod  ao- 
ooonts. — ^Where  the  accounts  between 
the  parties  are  complicated,  this  of 
Itself  Is  reason  for  going  Into  equity; 
.and  when  to  this  is  added  the  charge 
of  fraud  In  settlement  between  the 
parties,  the  jurisdiction  Is  undoubted. 
Klrby  V.  Lake  Shore,  etc..  R.  Co.,  120 
U.  S.  130,  7  set  430,  30  L.  ed.  569. 

10.  70niui  of  bills  to  impMoh  ao- 
oonnts. — Mlchoud  v.  Girod.  4  How. 
(U  S.)  503,  11  L.  ed.  1076;  Peteet  v, 
Crawford,  61  Miss.  48;  Gray  v.  Wash- 
ington, Cooke   (Tenn.)  321, 

11.  II.  S. — Stearns  v.  Page,  7  How. 
819,  12  L.  ed.  928;  Badger  v.  Badger, 
2  P.  Caa.  No.  718.  2  cflff.  137  [aft  2 
Wall.  87,  17  L.  ed.  836]. 

Ala. — Kilpatrick  v.  Henson,  81  Ala. 
464,  1  S  188;  Paulling  v.  Creagh,  64 
Ala.  646;  Travis  v.  Frlerson,  86  Ala. 
720;  Cowan  v.  Jonas,  27  Ala.  317; 
LangdOD  v.  Roane.  6  Ala.  518,  41  AmD 
60. 

Ark.— State  t.  Turner,  49  Ark.  811. 
B  SW  802. 

Cal.^ — Cross  v.  Sacramento  Sav. 
Bank,  66  CaL  468,  6  F  94;  Brangar  V. 
Chevalier,  9  Cal.  861. 

a&— Thralkeld  v.  Dobblnx,  4C  Ga. 
144. 

111. — State      Illinois  Cent.  R.  Co., 
246  III.  188.  92  NB  814. 
Ky. — Lee      Reed,  4  Dana  109. 
La. — Halle  t.  MeGhee,  29  La.  Ann. 

360. 

Md. — Gover  v.  Hall,  3  Harr.  ft  J. 
43;  Williams  V.  Savage  Mfg.  Co.,  1 
Md.  Ch.  306,  3  Md.  Ch.  418. 

Mass. — Hobart  v.  Andrews,  21  Pick. 
526. 

Miss. — Abraham  v.  McCurdy.  16  S 
137;  Coopwood  v,  Bolton,  26  Miss, 
212;  Calvlt  v.  Markham,  4  Mfss.  343; 
Miller  V.  Womack.  Freem.  486.  . 

Mo. — Boyle  v.  Hardy,  28  Mo.  390; 
Wonderly  v.  Christian,  91  Mo.  A.  158; 
Wetmore  v.  Crouch,  55  Mo.  A.  441. 

N.  J. — Brown  v.  Welsh,  27  N.  J.  Eq. 
429 

N.  T.— Toung  V.  ^m.  67  N.  T.  IW. 
23  AmR  99;  Townsend  v.  Meyers,  184 
App.  DIv.  540,  119  NYS  478;  Llscomb 
v.  Agate,  67  Hun  388,  22  NYS  126; 
Bruen  v.  Hone,  2  Barb.  586;  Leay- 
craft  V.  Dempsey,  15  Wend.  83; 
Nourse  v.  Prime,  7  Johns.  Ch.  69.  II 
AmD  403;  Consequa  v.  Fanning,  3 
Johns.  Ch.  587  [mod  17  Johns.  511.  8 
AmD  4421;  Stoughton  v.  Lynch, 
2  Johns.  Ch.  209;  Bulloch  v.  Boyd,  2 
Edw.  293;  Philips  v.  Belden,  2  Edw. 
1.  And  see  Pfizer  v.  Wassermann,  77 
Misc.  641,  138  NYS  566. 

N.  C— Gooch  V.  Vaughan,  92  N.  C. 
610;  Costln  v.  Baxter,  41  N.  C.  197; 
Harrison  v.  Bradley,  40  N.  C.  136; 
Mebane  v.  Mebane,  36  N.  C.  403. 

Or.— Flsk  V.  Basche,  81  Or.  178,  49 
P  981:  Hoyt  T.  Clarkson,  23  Or.  SI, 
31  P  198. 

Pa.— Cruise  v.  Walker,  6  Phlla.  294. 

S.  C. — Gem  Chemical  Co.  v.  Young- 
blood,  58  S.  C.  56,  36  SE  437:  Schmidt 
V.  Quln,  8  8.  C.  L.  418;  Fraser  v.  Hext. 
21  S.  C.  Eq.  250;  Murrel  v.  Miffrel, 
21  8.  C.  Eq.  148.  49  AmD  664;  Porter 
V.  Cain,  1«  «.  C.  Bq.  81;  Pratt  v.  Woy- 
man,  6  8.  C.  Eq,  166, 


Tenn. — Raht  v.  Union  Consol.  MIn. 
-Co..  6  Lea  1;  Gray  v.  Washington. 
Cooke'320;  French  Ralney,  2  Tenn. 
Ch.  640. 

Tex. — Merrlwether  v.  Hardeman.  61 
Tex.  486;  BLackman  v.  Green,  17  Tex. 
822 

litah.— Roacb  y.  GUmer,  t  Utah  889, 

4  P  221. 

w.  Va.— Bataon  T.  Ffndler,  51  W. 
Va.  343,  43  BE  142;  RufCner  v.  Sewltt, 

7  W.  Va.  585. 

Eng. — Walllngford  v.  Mutual  Soc., 
6  App.  Caa.  685;  Parkinson  v.  Han- 
bury,  L.  R.  2  H  L.  1.  18  ERC  411; 
Whyte  V.  Ahrens,  26  Ch.  D.  717;  Wier 
V.  Tucker,  L.  R.  14  Eq.  26;  Shepherd 
V.  Morris,  4  Beav.  262,  49  Reprint 
336;  Johnson  v.  Curtis,  8  Bro.  Ch. 
266,  29  Reprint  528;  Taylor  v.  Haylln. 
2  Bro.  Ch.  310,  29  Reprint  170;  Sim 
V.  Sim,  11  Ir.  Ch.  810;  Drew  v.  Power, 
1  Sch.  &  Lef.  182;  Kinsman  v.  Barker, 
14  Ves.  Jr.  579,  33  Reprint  648. 

But  see  Remington  t.  Noble.  It 
Conn.  883;  Sage  v.  Hawley,  16  Conn. 
196.  41  AmD  128. 

Jja]  -  Aftw  fraat  im^mu  of  tlm*<— 
Where  a  complainant  aaeks  to  open 
accounts  after  a  great  lapse  of  tlmfk 
he  must  dlsttect^  state  in  his  bill 
the  particular  act  of  fraud,  misrep- 
resentation, or  concealment,  and  If  a 
mistake  is  alleged  It  must  be  stated 
with  precision.  Btmms  v.  Pace.  7 
How.  (U.  S.)  819,  12  L.  ed.  928. 

[bi  Bm  li^psaehif  Mmal  ao- 
counw.— Where  a  bill  for  an  account- 
ing contains  no  speclflc  allegations  of 
error  as  to  particular  items,  nor 
charges  of  fraud  such  as  would  au- 
thorise a  court  of  equity  to  €>pen  In 
its  entirety  any  one  of  the  several 
accounts  stated  between  the  parties, 
it  Is  properly  dismissed.  South,  etc. 
Alabama  R.  Co.  v.  Louisville,  etc.  R. 
Co..  170  Ala.  265,  63  8  1016. 

[c3  Oenetal  charge  of  error  In 
boofcs^— Where  a  note  given  for  bal- 
ancing an  account  corresponds  fin 
amount  with  the  account  on  the  books 
of  the  payee  at  the  date  of  the  note, 
it  will  not  do  to  point  generally  to 
the  books  and  say  that  there  was 
error  In  them,  but  the  speclflc  errors 
must  be  pointed  out.  Abraham  v. 
McCurdy,  (Miss.)  16  S  137. 

[d]  rartlcnlavllar  of  speeUloatloa 
of  error. — A  stated  account  will  not 
be  reopened  for  the  correction  of  an 
alleged  error,  unless  It  be  specifled 
so  particularly  that  It  may  be  Judged 
of  by  itself.  Merrlwether  r.  Harde- 
man, 51  Tex.  43&.  ' 

[e]  Error  patent  on  face  of  ac- 
count.— When  an  error  in  part  of  a 
stated  and  settled  account  was  patent 
on  the  face  of  It,  it  was  held  that  the 
account  might  be  opened  as  to  that 
part,  although  the  error  was  not  spe- 
clflcally  stated  In  the  bill;  but  relief 
was  refused  as  to  other  parts  of  the 
same  account  when  the  error  was  not 
fully  shown  on  the  face  of  It,  and 
not  stated  In  the  bill.  Holland  V.  Hol- 
land. 6  Ir.  Eq.  407. 

[fl  Bill  held  to  be  snSolent. — 
Peeples  v.  Tates,  88  Miss.  289.  40  S 
996  (holding  that  where  a  bill  to  re- 
strain foreclosure  of  a  trust  deed  se- 
curing an  accuiRf  stated  idleges  that 
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the  uiHWerJ**  And  where  aooounts  were  rendered 
by  defandant  and  settled,  a  bill  for  an  aeootmting', 
in  order  tlut  it  may  be  aofSdent  for  the  eorreetion 
of  such  aeeonnts,  tmoald  not  onfy  specify  the  .errors 
to  be  eometed,  bat  should  aver  a  balanee  dne  to 
l&intiff." 

Ezcepti<nis  and  gnaliilcations.  A  general  charge 
of  fraud  may  be  sofiteient,  however,  in  a  ease  not  sus- 
ceptible of  a  more  speeifie  <^u^r*  and  in  accounts 
settled  between  attorney  and  eUent,  the  ordinary 
rule  ^  requiring  speelKe  errors  in  tbe  aeooniMs  to 
be  allied  does  not  apply,  and  the  court  will  open 
the  aeeoanfes  at  the  instance  of  the  dsent  upon  a 
general  all^tion  that  tiiey  are  erroneous,  if  on 
the  whole  a  snfiBeient  ease  appears."  Again  the 
role  does  not  apply  where  thQ  issne  is  not  the 
validly  of  a  stated  aeeonnt,  but  whether  <a  not 
an  account  was  in  fact  stated;"  or  whether,  inde- 
pendently of  any  statement  of  account,  defendant 
is  Myiitably  estopped  to  dispute,  the  elaim  in  dis- 

Waiver.  A  party  may  waire  the  rule  requiring 
speeifie  allegations  of  fraud  or  mistake,  as  where 
he  makes  no  objection  to  the  admission  of  evidence 
impeaching  the  aeeonnt." 

[%  359]  (b)  Application  of  Hule  to  Answer  or 
Cross  Complaint.  The  rule  requiring  specific  allega- 
tions of  fraud  or  mistake  applies  to  a  defendant  who 
impeaches  the  account  in  his  answer  or  cross  com- 
plaint. While  a  defendant  in  a  suit  for  relief 
based  upon  a  stated  account  or  settlement  may  im- 
peach the  account,  he  must  surcharge  at  falsify  and 
directly  allege  the  errors  relied  on." 

360]  (c)  Necessity  of  Direct  Averment  of 
Xrand  or  Hi^itake.  If  a  bill  alleges  sufficient  facts 
to  show  fraud,  actual  or  constructive,  or  mistake, 
the  fact  that  there  is  no  direct  averment  of  fraud 


or  mistake  will  not  preclude  complainant  from  ob- 
tuning  relief.^ 

[4  361]  (2)  AUogation  Szcnstng  Appannt 
LaidMS.  A  bill  or  complaint  impeaching  an  account 
lo^  since  stated  should  contain  distinct  aver- 
ments as  to  the  time  when  the  fraud  or  mistake  was 
discovered,  so  that  the  court  may  see  whether,  1^ 
the  exercise  of  ordinary  diligence,  the  discovery 
might  not  have  been  made  before."^  A  general  alle- 
gation of  ^norance  of  the  mistake  and  a  failure 
to  discover  it  sooner  will  not  relieve  plaintiff  from 
the  imputation  of  laches  whero^nothing  is  shown 
from  whieb  ignorance  or  fisihire  to  discover  the 
error  sooner  could  be  reasonably  inferred." 

[9  362]  <8)  Offsr  to  Do  ^nity.  It  has  been 
held  that  where  complainant  is  unable  to  restore 
the  ben^t  he  has  received^  the  maxim  t&at  lie  who 
seeks  equity  must  do  equity  will  be  applied  upon 
his  application  to  open  accounts;  and  the  bill  in 
such  a  case  should  offer  to  do  equity.** 

{_%  363]  -  (4)  Prayer.  On  a  bill  for  an  account 
of  fraudulent  dealings,  a  prayer  for  general  relief 
is  snfBeient,  'and  it  is  not  necessary  to  pray  ape- 
cifically  that  every  instrument  taken  by  defendant 
without  considerati<m  should  be  set  aside.^  But  it 
has  been  held  that  where  a  bill  seeks  to  open  a 
settlement,  other  relief,  as.  the  reformation  of  a 
deed,  etc.,  will  not-  be  granted  unless  the  bill  is 
appropriately  framed  for  the  purpose.** 

364]  b.  Plea**  or  Answer.  As  hereinbefore 
stated,  a  plea  of  an  account  stated  is  good  in  bar 
of  relief  and  discovery  to  &  bill  for  an  account- 
ing." But  of  covrae  this  is  confined  to  cases  where 
the  bill  does  not  directly  impeach  the  accounts,** 
and  where  such  a  defense  is  set  up  in  the  answer  as  a 
bar  to  relief  and  discovery,  tmder  the  latter  circum- 
stances,  complainant   cannot  by   an  amendment 


the  account  contained  ille^l  charms 
for  usury,  for  liquor  Illegally  sold, 
and  for  soods  charKCd  at  exorbitant 
prices  In  violation  of  an  agreement 
that  the  goods  should  be  charged  at 
cash  prices.  It  sufficiently  alleges  that 
the  account  was  not  founded  on  a 
valid  debt,  and  is  therefore  sufficient). 

[g]  Bill  iMlA  to  ti*  for  wiootintliiff 
oalj. — ^Where  a  bill  seeking  an  ac- 
count alleged  that  complainant  was 
induced  by  -  defendant's  fraudulent 
representations  to  accept  a  smaller 
sum  than  was  due,  and  that  the  state- 
ment rendered  by  defendant  to  plain- 
tiff was  not  correct  in  other  respects. 
It  vas  merely  a  bill  for  an  accounting, 
and  the  particulars  mentioned  are 
merely  a  reason  why  complainant 
should  have  an  account.  Harrison  v. 
Farrington,  3S  N.  J.  Eq.  107  [aff  87 
N.  J.  Eq.  316]  (holding  that  the  bill 
was  not  demurrable  as  setting  up  an 
account  stated,  since  it  did  not  In  fact 
set  up  an  account  stated,  nor  because 
it  sought  an  account  and  to  surcharge 
an  account  as  to  the  same  matters). 

13.    Praser  T.  Hext,  21  S.  C.  £q.  260. 

13.  Hobart  V.  Andrews,  21  Pick. 
<Uas&)  fi2C. 

1^  HeLschlan  v.  Staples,  13  Wis. 
448. 

18.  lAWless  V.  Mansfield.  1  Dr.  & 
■War.  557;  Matthews  v.  Wallwyn.  4 
Tes.  Jr.  118.  81  Reprint  62,  18  BBC 
243. 

IS.  Quarles  v.  Jenkins.  98  N.  C. 
258.  3  SE  895. 

IT.  McKeen  v.  Boatmen's  Bank.  74 
Vo.  A.  Z81  (holding,  it  seems,  that 
where  the  Issue  raised  by  the  plead- 
ings Is  -whether  an  estoppel  Is  created 
b7  reason  of  defendant's  failure  to 
act  with  promptness,  as  in  the  exam- 
ination of  a  balance  in  a  bonk  book 
containing  as  Items  alleged  forgeries, 
the  determination  of  this  issue  does 
not  involve  a  settlement  in  the  sense 
that  the  balance  cannot  be  Impeached 


without  express  allegations  In  the 

pleading).  — 

18.  Lriscomb  v.  Agate,  67  Hun  388, 
22  NTS  12«:  Hutchinson  v.  Market 
Bank,  48  Barb.  <N.  T.)  302. 

IS.  Brodrib  v.  Brodrib,  56  Cal.  663; 
Moore  v.  McCullough,  8  Mo.  401; 
Johnson  v.  Gallatin  Valley  Milling 
Co.,  38  Mont.  83,  98  P  883;  Currle  v. 
Bprague.  138  App.  Dlv.  900,  901,  122 
NTS  1042  [dt  Cyc]  <per  McLaughlin, 
J.,  dis.);  Slee  v.  Bloom,  20  Johns.  669; 
De  Mott  v.  Benson,  4  Edw.  (K.  Y.) 
297. 

[a]    Allentloii  held  snfliolent  to 

show  mlstan  see  Watson  v.  Parker, 
60  Tex.  Civ.  A.  616,  111  SW  771. 

ao.  Farnam  v.  Brooks,  9  Pick. 
(Mass.)  212;  Peteet  v.  Crawford,  51 
Miss.  43;  Townsend  v.  Meyers,  184 
App.  Div.  640,  119  NTS  478. 

[a]  ZUostrattons. — (1>  Where,  in  a 
suit  to  restrain  foreclosure  of  a  trust 
deed,  it  was  alleged  that  an  account 
had  been  stated  for  certain  years  be- 
tween the  parties,  but  that  defendant 
had  sold  complainants'  cotton  for 
from  eight  to  nine  and,  one-half  cents 
per  pound,  and  only  gave  complain- 
ants credit  .for  seven  and  one-half 
cents  per  pound,  the  bill  alleged  facts 
Implymg  fraud  sufficient  to  authorise 
a  restatement  of  the  account.  Peeples 
v.  Yates,  88  Miss.  289,  40  S  996.  (2) 
So  a  complaint  alleging  that  plaintiff 
and  defendant  dissolved  their  law 
partnership  and  adjusted  their  ac- 
counts; that  a  ease  came  into  the 
office  during  the  existence  of  the  part- 
nership, and  defendimt  received  a 
certain  sum  in  settlement  theraof, 
and  retained  a  certain  part  thereof 
for  himself  without  disclosure  to 
plaintiff,  and  without  mentioning  the 
same  In  the  accounts  adjusted;  that 
plaintiff  did  not  discover  the  trans- 
action until  some  years  after  the  dis- 
solution, and  then  only  through  court 
proceedings,  wherein  defendant  was 


compelled  to  pay  to  his  client  a  part 
of  the  sum  retained  by  him,  states  a 
cause  of  action  based  on  fraud  and 
mistake,  although  fraud  and  mistake 
are  not  alleged  In  words.  Townsend 
V.  Meyers,  134  App.  Dlv.  540,  119  NTS 
478. 

ai.  TT.  S. — Stearns  v.  Page,  7  How. 
819,  12  L.  ed.  928. 

111.— State  V.  Illinois  Cent.  R.  Co., 
246  ni.  18S,  92  NE  814. 

N.  T. — Sprague  v.  Currie,  133  App. 
Dlv.  18.  117  NTS  481. 

N.  C— Bruce  v.  Child,  11  N.  C.  372. 

Tex. — Koran  v.  Long,  11  Tex.  230. 

as.    PauUing  y.  Creagh,  54  Ala.  646. 

aa.  Bruen  v.  Hone,  2  Barb.  (N,  T.) 
586. 

34.  Roche  v.  Morgell,  2  8ch.  '&  Lef. 
T21;  Newman  v.  Payne,  2  Ves.  Jr. 
199,  SO  Reprint  598. 

as.  BUlIngslea  v.  Ware,  82  Ala. 
415. 

as.   Pozn  of  lAsa  of  lUsgal  Items 

in  action  on  stned  account  see  Ken- 
nedy v.  Broun,  13  C.  B.  N.  B.  677, 
106  ECL  677,  1  ERC  789. 

a7.    See  supra  g  81. 

as.  Bullock  V.  Boyd,  2  Edw.  (N. 
Y.)  293;  Sumner  v.  Thorpe,  2  Atk.  1, 
26  Reprint  398;  Roche  v.  Morgell,  2 
Sch.  &  Lef.  721. 

[a]  Where  charge  in  bill  lasntt- 
eleati^ — Where  a  bill  Contains  only  a 

feneral  charge  of  concealment  and 
raud  in  the  settlement  of  an  account 
it  will  not  be  a  suflloient  averment  to 
require  inquiry  Into  details.  This  was 
on  consideration  of  the  sufficiency  of 
the  answer,  and  It  was  held  that  If 
plaintiff  should  show  himself  entitled 
to  a  dtseovery  on  the  hearing  he 
would  then  be  In  the  position  of  a 
complainant  to  whose  bill  a  false  plea 
had  been  pnt  In;  that  Is,  he  could 
have  an  order  to  examine  defendant 
on  Interrogatories.  French  v^  Ralney. 
2  Tenn.  640. 
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compel  a  cUseoTery  after  the  plea  has  been  ordered 
to  stand  for  answer."  But  even  where  a  former 
settlement  is  attacked  directly  by  the  bill,  de- 
fendant taiay  still  plead  a  stated  account,  with 
proper  averments  denying  the  fraud.^  The  plea  of 
stated  account  should  set  out  the  account  in  such 
a  case,"'  unless  the  bill  waives  an  answer  under 
oath,"  and  must  be  supported  by  an  answer,"  and 
both  the  plea  and  the  answer  must  traverse  the 
matters  alleged  in  impeachment." 

Prayer  for  afflzmative  relief.  In  an  action  to  set 
aside  an  account  for  fraud  or  mistake,  if  de- 
fendant also  desires  a  restatement  of  the  account, 
he  must  affirmatively  ask  such  relief  in  his  plead- 
ings." 

365]  c.  B«ply.  Under  the  rule  that  a  bill  or 
complaint  seeking  to  impeach  a  settled  account  must 
specifically  change  the  fraud  or  error  relied  on,  an 
account  cannot  be  opened,  surcharged,  or  falsified 
when  set  up  as,  a  defense  to  a  bill  or  complaint 
vhich  merely  seeks  an  accounting.**  la  such  case 
complainant  must  by  amendment  of  his  bill  request 
the  opening,  suroluu^ng,  or  falsifying  of  the  ac- 
count; he  cannot  ingraft  Bneh  additional  equity 
upon  his  bill  by  a  rep^."  So,  when  an  action  at 
law  is  brought  on  an  open ,  account,  and  the  de- 
fense of  account  stated  is  interposed,  plaintiff  can- 
not by  a  reply  ingraft  upon  the  action  a  right  to 
open  and  surcharge  or  falsify  the  account  stated.*^ 
It  has  been  held,  however,  that  each  a  replication 
is  not  an  attempted  statement  of  a  cause  of.  action 
for  opening  an  account  settled  and  the  takii^  of  a 
new  aeeoont,  because  a  stated  aeooont  is  only  prima 

W.  Iieaycraft  v.  titmjmey,  15 
Wend.  (N.  T.)  83  <holdlng  tfiat  where 
a  plea  Is  ordered  to  stand  for  an' 
answer  without  leav«  given  to  except, 
this  in  effect  adjud^s  the  plea  to  oe 
Sufflclent  as  an  answer  as  to  so  much 
of  the. bill  as  it  oovers,  and  protects 
defendant  from  further  discovery). 

Sa  Greene  v.  Harris,  11  R.  1.  6: 
Willis  V.  Jernesan,  2  Atk.  251,  26 
Beprlnt  655:  KnlKht  v.  Bampfleld,  1 
Vem.  Ch.  179,  28  Beprlnt  3S9. 

31.    Meeker  v.  Marsh,  1  N.  J.  Eq.  198. 

[a]  Oluuv*  tliat  rV*"***  Ium  ao 
eonntarpart. — ^Where  a  bill  seeks  to 
impeach  a  stated  and  settled  account 
and  charges  that  complainant  has  no 
counterpart  of  the  account,  and  prays 
that  the  same  may  be  set  forth,  de- 
fendant must  set  out  or  annex  the 
account  by  way  of  schedule  to  his 
answer  or  plea,  although  he  pleads  or 
sets  up  as  a  defense  the  stated  ac- 
count. The  reason  of  this  Is  that 
without  a  discovery  of  the  account 
Itaelf  complainant  cannot  iralnt  out 
the  errors  upon  the  face  of  it.  Pro- 
vided any  exist.  Weed  v.  Smull,  T 
Paige  (N.  67»:  Bullock  v.  Boyd, 
i  Bdw.  (K.  iC)  298:  Rankey  v.  Simp- 
son, S  AUC  SOS,  26  Reprint  97S. 

n.   Weed  V.  Smull,  7  Paige  (N.  Y.) 
B78. 

33,  McClane  v.  Shepherd,  21  N.  J. 
Eq.  7«. 

34.  Harrison  v.  Farrlnston,  SS  N. 
J.  ISq.  1:  McClane  v.  Bhepnerd,  21  N. 
J.  Eq.  76;  Allen  v.  Randolph,  4  Johns. 
Ch.  (N.  T.)  698:  Blackledge  v.  Simp- 
son, 2  N.  C.  259;  Davles  T.  Davies,  2 
Keen  584,  15  EngCh  584,  48  Reprint 
733;  Phelps  v.  Sproule.  1  Myl.  &  K. 
231,  7  EngCh  2S1.  89  iReprlnt  669; 
Parker  v.  Alcock,  1  T.  &  J.  432. 


facie  evidence  of  its  correctness,  and  it  ma;  be 
impeached,  whenever  brought  forward  as  a  cause 
of  action  or  defense,  without  first  biing^i^  an 
or^nal  suit  for  that  purpose." 

366]  d.  Amendment,  ^though  plaintifi  fails 
to  plead  an  account  stated  in  suing  upon  an  open 
account,  yet  if  evidenoe  of  an  account  stated  is 
admitted  without  objection,  it  is  not  error  for  the 
court  to  treat  the  complaint  as  amended  to  eon- 
form  to  the  proof  and  to.  submit  to  the  jury  the 
question  whether  or  not  there  was  an  account 
stated,***  So  where  the  grounds  alleged  in  the  hiU 
are  not  sustained  by  the  proof  and  are  denied  in 
the  answer,  the  bill  may  be  amended  so  as  to  all^ 
the  matter  shown  by  the  evidence,  or  the  court 
may  dispense  with  the  formal  amendment.'*  And 
whea  a  plea  of  account  stated  is  interposed  to  a 
bill  for  an  accounting,  the  court  may  permit  com- 
plainant to  amend  his  bill  with  the  view  to  im- 
peaching the  account  stated;"  but  if  the  right 
to  impeach  the  account  has  been  waived  by  the 
original  party,  his  assignee  will  not  be  aJiowed  to 
set  up  such  matter  by  amendment.*' 

367]  8.  Issnes,  Proof,  and  Varianee— a.  In 
Gttier&L  Where  speeifio  errors  are  allured  for  the 
purpose  of  surcharging  and  falsif^^g  an  account 
stated,  it  is  not  necessary  to  prove  every  q;>eeifica- 
tion  named,  but  the  party  seeking  to  surcharge  and 
falsify  will  be  entitled  to  relief  as  to  such  particular 
items  as  he  is  able  to  prove.**  A  settled  aeconnt 
will  be  reopened,  where  fraud  appears,  although  not 
directly-  avored  in  the  bill  for  relief.*^ 

368]  b.  TmpnERhmwit  of  Account  vader  Oen- 


[a]  Denial  of  faots  eOBStltiitlBr 
frauds— Where  facts  constituting  the 
fraud  upbn  which  a  former  account- 
ing Is  attacked  are  denied  by  the  plea 
setting  up  stated  accounts,  the  plea 
is  sufficient  Oreene  v.  Harris,  11  R. 
I.  6.  ^  , 

SB.  Staixer  v.  Kllti,  ISt  App.  t>lv. 
874.  122  NTS  107. 

8S.  Cro«  V.  Saoramento  Sav. 
Bank,  6<  CaL  461,  «  P  »4:  Coatln  v. 


Baxter,  41  N.  C.  197:  Lamb  v.  Trog- 
deiv  22  N,  a  190. 

37.  Mo. — Gibson  v.  Smith,  77  Mo. 
A.  283;  McMahiU  t.  Jenkins,  69  Mo. 
A.  279. 

N.  J.— McClane  t.  Shepherd.  21  N. 
J.  Bq.  76;  Brown  v.  Vandyke.  8  N.  J. 
Eq.  796,  55  -AmD  250;  Parkhum  V. 
Mulr,  7  N.  J.  Bq.  555. 

N.  Y.— Weed  v.  Smull,  7  Paige  573. 
See  also  Weeks  v.  Hoyt,  5  Hun  847. 

N.  C. — l4amb  V.  Trogden,  22  N.  C 
190. 

Or. — Hoyt  V.  Clarkaon.  2S  Or.  61,  SI 

P  198, 

Pa. — ^Kepperllng  v.  Bltier,  10  lAncIi 
Rev  332:  Cruise  v.  Walker,  S  Fhila. 
294. 

Eng. — ^Dawson  v.  Dawson,  1  Atk. 
1,  26  Reprint  1. 

But  see  Weiland  v.  Bhlera,  107  Iowa 
186.  77  NW  866  (holdins  Uiat  plain- 
tiff may  impeach  the  account  by 
reply). 

88.  Wonderly  v.  Christian,  91  Mo. 
A.  168;  Barker  v.  Hoff.  52  HowPr  (N. 
Y.)  382:  Roach  v.  Qllmer,  8  tJtah 
SSi,  4  P  221.  See  also  Beach  v.  Kid- 
der, 66  Hun  603.  6  Sllv.  Sup.  219.  8 
NTS  687.  But  aee  HutchuisoD  v. 
Troy  Market  Bank,  48  Barb.  (N.  T.) 
302,  321  (where  It  Is  said  that  idain- 
tiff  may  "amend  his  complaint  or 
reply  apedally  by  permission  of  the 
court,  Batting  up  clroumetances  of 
fraud  or  mistake.  In  the  nature  of  a 
surcharge  or  falsfflcatiOn,  according 
to  the  practice  of  a  court  of  equity") ; 
Welsh  V.  Oerman  American  Bank.  42 
N.  Y.  Super.  462  taff  73  N.  Y.  424]. 

[a]  >— on  for  rnla^Thls  would 
convert  the  original  action  on  an 
open  account  into  a  bill  In  equity  to 
open  up  and  restate  a  stated  account. 
Wonderly  v.  Christian,  91  Mo.  A.  158. 

39.    Colorado    Fuel,    etc.,    Co.  v. 
Chappel,  12  Colo.  A.  385,  65  P  606. 
OoUateval  attack  on  aooonBt  stated 


see  supra  I  366. 

40,  wrought  Iron  Range  Co.  v. 
Young,  86  Ark.  217,  107  8W  674. 

41.  Shugart  v.  Thompson,  10  Iielgh 
(37  Va.)  452  (holding  that  where,  on 
a  bill  aesfciiiB  to  set  aside  a  settled 
aooount  between  the  rarties-  the  court 


allows  plaintiff  to  show  oblectlons  to 
the  account  not  stated  lo  the  bill,  if 
defendant  object  that  he  is  surprised 
by  the  new  objections  to  the  account, 
the  court  may  and  ought  to  give  him 
time  to  combat  them;  and  If  he  urge 
the  privilege  he  would  have,  by  answer 
to  an  amended  bill,  to  explain 
and  defend  the  account  in  these  re- 
spects, that  privilege  may  and  ought 
to  be  secured  to  him  by  allowing  him 
to  flle  his  affidavit  containing  such 
explanation  and  defense,  and  by  giv- 
ing to  such  affidavit  the  like  credit 
and  effect  as  hia  answer  containing 
the  like  matter  would  be  entitled  to). 

48.  Wetland  v.  Ehlers,  107  Iowa 
186,  77  NW  856;  McNeel  v.  Baker.  6 
W.  Va.  153. 

[a1  Aftar  lama  on  aooonsit  stated 
toiaut  aralast  plaintiff.^ — ^When  issue 
Is  joined  upon  an  answer  setting  up 
a  stated  account  on  a  bill  for  &n  ac- 
counting, and  the  issue  Is  found  In 
favor  or  defendant,  the  court  may 
permit  the  bill  to  be  amended  so  as 
to  surcharge  and  falsify  the  account. 
McNeel  v.  Baker,  t  W.  Va.  ISS. 

[b1  AftMT  vwdSeb— Under  the  code 
provision  making  a  variance  batween 
pleading  and  proof  immaterial  unless 
the  opposite  party  is  misled '  to  his 
prejudice,  ana  permitting  the  court 
to  direct  the  facta  to  be  found  ac- 
cording to  the  evidence  and  to  order 
an,  amendment  where  the  variance  la 
immaterial.  It  Is  held  that  In  an  action 
for  an  accounting,  after  the  plea  of 
full  settlement  and  evidence  tending 
to  «how  mistake  or  fraud  warranting 
a  finding  that  there  had  been  no  set- 
tlement, the  court  may  permit  plain- 
tiff, after  a  verdict,  to  flle  an  amended 
reply  setting  iip  such  fraud.  Weiland 
V.  Ehlers,  107  Iowa  186,  77  NW  865. 

43.  Cross  V.  Sacramento  Sav.  Bank. 
66  Cal.  462.  6  P  94  (where  the  right 
on  the  part  of  the  aeeignee  to  make 
such  an  amendment  was  denied  be- 
cause by  acquiescence  for  a  number  of 
years  the  original  party  had  lost  his 
right  to  impeach  the  account). 

44.  Poyle  r.  Hardy,  28  Mo.  390. 
48.   Pordyee  v.  Dlllaway,  212  Haas. 

404,  98  NE  166,^ 
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anl  Issae  or  Oenaral  Duiiid.   The  aathcNritieft  are 

divided  upon  the  question  whetber,  in  an  action 
on  an  account  stated,  defendant  may  impeach  it 
under  the  general  issue  or  general  denial.  On 
tlie  one  hand  it  is  held  that,  the  all^tion  in 
the  declaration  being  that  defendant  was  indebted, 
be  could  not>  admit  the  iadebtedness  and  at  the 
sune  time  avoid  it,*'  and  tl]jat  any  errors  may  tbere^ 
fore  be  shoii'n  under  the  general  issn^*'  and 
fraud  or  mistake  may  be  shown  under  a  general 
deniaL^  On  the  other  hand  it  is  held  that  under 
the  genoial  issue  defendant  eannot  enter  into  a  re- 
examination of  accounts  which  have  been  settled,*" 
uid  that  fraud  or  mistake  cannot  be  shown 
under  a  general  denial  or  under  the  general  issue'" 
without  notice  of  special  matter,"^  and  that  such 
errors  should  be  specifically  pointed  out."  It  has 
been  held,  however,  that  when  errors  are  once 
shown,  others  may  be  shown,  although  the  latter 
are  not  specifleally  pleaded;'^  and.  where  a  creditor 
by  mistake  accepts  a  note  in  settlement  for  a 
smaller  balance  than  is  actually  due,  it  is  held  that 
he  may  sue  on  the  original  account,  and  may  ph^w, 
imder  a  general  denial  to  the  defense  of  the  ao- 


count  stated,  that  there  has  been  no  settlement  of 
the  items  of  account  between  him  and  the  debtor.*" 

[4  369]  9.  Evidence — a.  In  OeneraL  In  the  .im- 
peaohment  of  accounts  the  general  rules  of  evi- 
dence a[^ly."  The  memoranda  used  by  the  parties 
as  the  bans  of  the  accounting  are  admissibla  as  a 
part  of  the/  res  gestie.*'  Where  defendant  denies 
the  errors  complained  of,  and  the  stated  account 
was  for  a  loi^  time  in  the  possession  oi  plaintiff, 
the  latter  must  produce  the  account  or  prove  itq 
loss,  its  contents,  and  the  errors  eomfdained  of.^ 
There  is  no  rule  of  law  whieh  requires  any  ^ut- 
ticular  method  of  proving  a  mistake  of  fact  upon 
which  an  account  stated  is  based,  bnt  whatever 
naturally  and  legitimately  tends  to  establish  the 
fact  is  relevant  evidence,  and  the  same  is  trae  in 
r^ard  to  fraud."* 

Answer  u  evidence^  Wher^  a  complainant  in 
equity  charges  and  relies  on  a  settlement,  and  de- 
fendant admits  the  settlement  but  impeaches  its 
correctness,  so  much  of  the  answer  as  impeaches 
the.  settlement  is  not  evidence  for  defendant,  but 
is  in  avoidance,  and  must  be  proved  aliunde."" 
370]   b.  Burden  of  Proof.   The  burden  is 


46:  Thomas  v.  Hawkea,  8  If.  &  W. 
ItO.  Compare  Aultman,  etc.,  Co.  v. 
Connors,  122  Wis.  Sll,  M  NW  904 
{holding  that  where.  In  an  action  on 
an  account  stated,  defendant  admits 
the  settlement,  but  alleges  an  over- 
payment for  which  he  demands  Judg- 
nient  aa  a  counterclaim,  the  account 
cannot  be  sUrcharKed). 

47.  'Wlttich.v.  Amson,  66  Fed.  796. 
6  CCA  135;  Bouslog  v.  Oftrrett.  S9 
Ind.  3Z&;  Vanderveer  v..  Statesir,  39 
.V.  J.  L.  593;  Thomas  v.  Hawkes,  8 
M.  &  W.  HO. 

[a]  TalluTS  of  eonaldsratiOB. — ^Up- 
on a  sale  of  a  leasehold  the  purchaser 
afcreed  to  pay  a  certain  amount  in 
cash  and  the  residue  on  completion, 
but  Instead  of  actually  malting  the 
cash  payment  he  paid  only  a  part 
thereof  and  gave  an  I  O  U  for  the 
balance,  and  it  was  held  that  upon 
Ihe  failure  of  the  vendor  to  make  a 
good  title  he  was  not  entitled  to  re- 
cover such  balance  upon  an  account 
stated,  and  that  the  defense  was  ad- 
missible under  "never  Indebted."  Wil- 
son V.  Wilson,  14  C.  B.  616,  78  EXH^ 
SI6,  1S9  Reprint  268. 

48.  McKlnster  v.  Hitohcook,  19 
Nebr.  100,  26  NW  705. 

4».    Lyne  v.  Ollllat,  8  Call  (7  Va.)  5. 

Ml  Cal.— Hendy  v.  March,  7S  Cal. 
5fi6,  17  P  702;  Auserals  v.  Naglee,  74 
Cal.  60,  IB  P  871;  Clarkson  v.  Hoyt. 
4  Cal.  Unrep.  Cas.  547.  36  P  382. 

Colo. — St.  Louis  Lager  Beer  Bot- 
tling Cou  V.  Colorado  Nat.  Bank,  8 
Colo.  70.  B  P  800. 

Ga. — Threlkeld  v.  Dobbins,  45  Gta.  144. 

Ku. — ^Fuller  v.  Jackson  County,  2 
Ean.  446. 

Mtain.^ — Moody  v.  Thwlng,  46  Minn. 
511,  49  NW  229;  Warner  v.  Myrlck, 
18  Hlnn.  SI. 

Mo. — Kronenberger  v.  Bins,  S6  Mo. 
i:i:  Ban-  v.  liake.  147  Ma  A.  262, 
136  SW  TS5-,  Columbia  Brewing  Co.  T. 
Bemey,  90  Mo.  A.  86;  Commercial 
Electncal  Supply  Ca  v<  Kroell,  85 
Uo.  A.  837;  Uarmon  v.  Waller,  68  Mo. 
A.  610. 

N.  T— neld  V.  Knapp.  108  N.  T. 
S7,  14  NE  829;  Weeks  v.  Hoyt,  5  Hun 
347:  Uhlhom  v.  Hovey,  49  Misc.  638. 
S7  NTS  1040;  Bobbins  v.  Downey^lS 
NTS  160;  Beach  v.  Kidder,  8  NTS 
587:  Barker  v.  HofT,  62  HowPr  382; 
Anthony  v.  X>ay,  62  HowPr  35.  See 
also  SIchel  v.  Davis,  15  NTSt  817.  See 
however  Liscomb  v.  Agate,  37  Hun 
388,  22  NTS  128. 

Pa. — Teller  v.  Sommer,  132  Pa.  88, 
18  A  1071. 

S.  C. — Pope  Mfc.  Co.  V.  CharUston 
Crele  Co.,  »  a  &  29,  87  SB  20. 

Tez. — ^Bla«daiiaa  v.  Oreen.  17  T*z. 
822. 


W.  Va.— Batson  v.  Findley,  62  W. 
Va.  843,  43  SB  142;  EtuflDer  v.  Hewitt, 
7  W.  Va.  586. 

Bl.  Dunlap  v.  Miles,  4  Testes  (Pa.) 
366  (holding  that  under  a  plea  of 
non  assumpsit  without  notice  of  spe- 
cial matter  defendant  could  not  show 
that  he  entered  Into  an  agreement 
with  a  third  person,  trusting  to  the 
accuracy  of  the  books  kept  by  plaln- 
tlfF,  without  giving  notice  of  the  spe- 
cial matters  under  the  practice  al- 
lowing a  defendant  to  bring  forward 
all  hie  equities  under  such  a  method 
of  pleading). 

sa.  Cal. — Hendy  March,  75  Cal. 
586,  17  P  702;  Terry  v.  Sickles,  IS  Cal. 
427;  Clarkson  v.  Hoyt,  4  CaL  Unrep. 
Cas.  647,  36  P  382. 

Colo. — St.  Louis  Lager  Bew  Bot- 
tling Co.  V.  Colorado  Nat  Bank,  8 
Colo.  70,  6  P  800. 

Oa. — Threlkeld  v.  Dobbins,  45  Oa. 
144. 

Mo.— Wonderly  v.  Christian,  91  Mo. 
A.  158'  Commercial  Electrical  Supply 
Co.  V.  Kroell,  85  Mo.  A.  337;  Marmon 
V.  Waller,  58  Mo.  A.  610. 

N.  T. — Slee  v.  Bloom,  5  Johns.  Ch. 
366  trev  on  othet-  grounds  19  Johns. 
466,  10  AmD  273]. 

Or.~FlelBchner  t.  Kubll,  20  Or. 
328,  25  P  1086. 

S.  C— Gem  Chemical  Co.  v.  Toung- 
blood,  58  S.  C.  66,  36  SE  437. 

Va.— Lyne  v.  Gllliat.  8  Call  (7  VaO  6. 

Wis. — Aultman,  etc.,  Co.  v.  Con- 
nors, 122  Wis.  311,  99  NW  904; 
Rochester  Mach.  Tool  Works  v.  Weiss, 
108  Wis.  646,  84  NW  866. 

[a]  moasoa  for  ml*. — ^In  Columbia 
Brewing  Co.  v.  Bemey,  90  Mo.  A.  96, 
99,  the  court  said:  "In  the  absence 
of  proper  averments  sufficient  to  sur- 
oharge  and  falsify  a  stated  account, 
no  evidence  Is  admissible  except  that 
tending  to  disprove  the  existence  of 
the  account,  that  ts  that  there  had 
been  no  dealings  between  the  parties, 
or  that  the  defendant  had  not  con- 
sented to  the  alleged  settlement  This 
is  reasonable,  tor  an  action  on  a 
stated  account  Is  based  on  a  new 
promise  to  pay  Into  which  all  prior 
negotiations  or  transactions  are 
merged." 

[b]  ASdavlt  of  defSBM^An  affi- 
davit of  defense  which  Itemizes  the 
amounts  alleged  to  have  been  erro- 
neously charged  and  credited,  where- 
by a-  wrong  balance  was  ascertained, 
is  aufflctent.  Teller  v.  Sommor,  182 
Pa.  38,  18  A  1071. 

[c]  raots  Aowinf  ial»tefcs^To  a 
count  upon  a  stated  account  a  plea  Is 
good  whlidi  shows  that  It  any  xvomlse 
to  pay  was  made  It  was  made  apon 
a  Mistako  ot  law  and  tkot.  tollowed 


by  a  statement  ot  facts  which.  If  true, 
brings  the  defense  withm  tbe  princi- 
ple that  a  promise  to  pay  a  claim 
which  Is  without  merit  and  not  based 
upon  oolorable  right,  and  where  the 

firomlsee  surrenders  nothing  and  Is  not 
njured,  cannot  support  an  action  at 
law  or  In  equity,  aithouKh  if  the  plea 
had  sttHiped  short  of  this  statement 
of  facts  it  would  have  been  subject 
to  criticism.  Christian  v.  Niagara  F 
Ina.  Co.,  101  Ala.  634.  14  S  374. 

[d]  Waiver  by  faUwo  to  obJeoL— 
Of  course  this  rule  of  pleading  may 
be  waived  by  the  parties,  and  there  is 
such  a  waiver  where  no  objection  Is 
made  to  testimony  to  Impeach  the  ac- 
count upon  the  ground  that  it  is  un- 
authorised by  the  pleading.  Liscomb 
V.  Agate,  67  Hun  388.  2f  NTS  186; 
Hutchinson  v.  Troy  Market  Bank,  48 
Barb.  (N.  Y.)  802. 

63.  Bergen  v.  Hltchlngs,  22  App. 
Div.  396,  48  NTS  96  [app  diam  162 
N.  T.  619.  57  NB  11041. 

54,  Claric  V.  Marbourg,  SS  Kan. 
471,  P  648;  Mower  County  v.  Smith. 
22  Minn.  97. 

8S.  See  generally  Evidence  [16 
Oyc  821].  And  see  casea  intra  note 
66  et  seq. 

S6.  Madlgan  v.  De  OrafC,  17  Minn. 
62. 

07.    Redman  v.  Green,  38  N.  C.  54. 

55.  Standard  Oil  Co.  v.  Van  Etten, 
107  U.  8.  826, 1  set  178,  27  U  ed.  819; 
Allegheny  County  Light  Co.  v. 
^oma,  81  Pa.  Super.  102. 

Ca]  g  Amission  by  plalatUT  after 
ssslgnmMit  itf  olalm^ — But  evidence 
relative  to  admissions  tending  to 
prove  a  mistake  In  tbe  settlement, 
made  by  plaintiff  after  he  had  trans- 
ferred his  Interests  In  an  account  to 
the  person  for  whose  use  the  suit  Is 
brought,  was  held  Inadmissible  as 
against  the  beneficial  party  when 
made  after  the  transfer.  State  v. 
Jennings,  10  Ark.  4287 

B».  Kearney  v.  Bell,  160  Cal.  6tl, 
117  P  926  (holding  that  where  the  ac- 
count stated  Is  defended  against  on 
the  ground  of  fraud  in  procuring 
defendant's  assent  thereto,  the  ori- 
ginal items  appearing  on  plaintiff's 
books  may  be  gone  Into  and  their 
falsity  shown,  as  bearing  on  the  Issue 
of  fraud);  XTpton  v.  Bedlo^.  4  Daly 
(N.  T.)  216  (holding  that  where  one 
party  sets  up  fraud  or  misrepresen- 
tation as  thelnducement  to  the  stated 
account,  he  may  show  evidence  given 
by  the  other  on  examination  before 
trial  which  contradicted  the  account 
stated  where  the  latter  was  subpce- 
naed  to  produce  the  books  containing 
^e  aeeount  and  tailed  to  do  so). 

Mh   Roberta  v.  Totta^  It  Aik.  JOr 
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npon  the  party  seeking  to  open  an  account  stated 
^  for  fraud,  or  to.  surcharge  or  falsify  sneh  an 
^  account  for  omission  or  mistake,  to  prove 
those  grounds  of  impeachment."  And  this  is 
true,  althongh  the  account  stated  expressly 
provides  for  its  correction  for  errors  or  mis- 
takes," 

[i  371]    c.  Snfflciency.   SuecesBfully  to  impeach 
an  account  stated  the  fraud  or  mistake  relied  on 
as  a  basis  tor  relief  must  be  dearly  and  convine- 
in^^y  shown,"  for,  as  has  been  frequently  said,  no, 
practice  could  be  more  dangerous  than  that  of 


SI.  U.  S'. — ^Wiggins  V.  Burkham,  10 
WaU.  19  I*  ed.  884:  Stearns  v. 

Pave,  7  How.  819,  ;2  L.  ed.  928; 
Chappedel^ne  v.  Dechenaux,  4  Oranch 
SOS.  S  Ih  ed.  S29:  Allen-Weat  Commn. 
Co.  V.  Pattllo,  90  Fed.  628,  SS  CCA 
194 :  Charlotte  Oil,  eta,  Co.  v.  Hartog. 
86  F£d.  ISA.  39  CCA.  66;  Taloott  v. 
Chew,  27  Fed.  271. 

Ala— Rice  v.  Schlooa,  90  Ala.  416, 
7  8  802;  Ware  v.  Hannlngr,  8<  Ala. 
SSS,  6  S  682;  State  v.  Brewer,  64  Ala. 
287:  E^ulUns  v.  Creajrh.  54  Ala.  64«. 

Arlt — Roberta  v.  Totten,  13  Ark. 
<09. 

D.  C. — Marmlon  v.  McClellan,  11 
App.  467. 

Pla. — Daytona  Bridge  Co,  v.  Bond, 
47  Fla.  136,  36  S  445;  Martyn  v. 
Arnold.  86  FHa.  446.  18  S  791;  Moore 
V.  Felkel,  7  Fla.  44. 

III. — Sutphen  v.  Cushman,  85  HI. 
186;  Wurlftzer  Co.  v.  Dickinson,  153 
111.  A.  36  (aff  247  111.  132,  98  NB 
132];  Concord  Apartment  House  Co. 
T.  Alaska  Refrigerator  Co.,  78  111. 
A.  682. 

Kan. — Dobbi)  v.  Campbell,  10  Kan. 
A.  18E,  6S  P  289. 

Ky. — Lee  v.  Reed,  4  t>ana  109. 

La. — Keane  v,  Branden,  12  La,  Ann. 
20;  Waters  v.  Briscoe,  11  La.  Ann. 
639;  Ledoux  v.  Forche,  12  Rob.  648; 
Qreen  v.  Olasscock.  9  Rob.  119. 

Me. — Ooodrlch  v.  Coffin,  83  Me.  324, 
22  A  217. 

Md. — Gover  v.  Hall,  8  Harr.  &  J. 
43;  Williama  v.  Savage  Mfg.  Co.,  1 
Ud.  Ch.  806. 

Mlcb. — ^American -' Mat.  Bank  t. 
BuBhey.  46  Mich.  186,  7  NW  726. 

Minn. — Warner  r.  Myrlck.  16  Minn. 
91. 

Miss. — Abraham  v.  McCurdv,  15  S 
137;  Dlckerson  v.  Thomas,  67  Miss. 
777,  7  S  603;  Coopwood  v.  Bolton,  26 
Miss.  21  a. 

Mo. — Kenneth  Inv.  Co.  v.  National 
Bank  of  Republic.  96  Mo.  A.  125,  70 
8W  178:  Nolte  v.  Leary,  14  Mo.  A. 
698;  Plokel  v.  St.  Louis  Chamber  of 
Commerce  Assoc,  10  Mo.  A.  191  [aff 
80  Ho.  661. 

Mont. — Johnson  v.  Callatin  Valley 
Milling  Co.,  88  Mont.  83.  98  P  883. 

Nebr. — McKlnater  v.  Hitchcock.  19 
Nebr.  100,  26  NW  705;  Keller  v.  Kel- 
ler, 18  Nebr.  S6«,  26  NW  864. 

N.  J. — Brands  v.  Depue,  (Ch.)  20 
A  206;  Somera  v.  Cresse,  (Ch.)  13  A 
28;  Swayze  v.  Swayze.  17  N.  J. 
Eq.  180. 

N.  T. — Chubbock  v.  "Vernam,  42  N. 
T.  432;  Des  Jardfns  v.  Hotchkin.  142 
App.  Div.  845,  127  NTS  504;  Little  v. 
McClaln,  134  App.  Div.  197.  118  NTS 
916;  Frothlngham  v.  Satterlee.  70 
App.  Div.  613,  75  NYS  22;  Sedgwick 
V.  Macy,  24  App.  Div.  1,  49  NTS  154; 
Bergen  v.  Hltchlngs,  22  App.  Div. 
395,  48  NTS  96  Eapp  dlsm  162  N.  T. 
619,  57  NE  1104]. 

N.  O. — Opoch  v.  Yaughan,  92  N.  C. 
610;  Blackledge  v.  Simpson,  2  N.  C. 
259. 

N.  D.— Montgomery  v.  Frits,  7  N. 
D.  848,  75  NW  2««. 

Or.— Flsk  V.  Basche,  31  Or.  178,  49 
P  981.- 

R.  I. — Seamans  v.  Burt.  11  R.  I. 
820;  Greene  v.  Harris.  9  R.  L  401. 

S.  C— MoDow  V.  Brown,  2  8.  C.  06. 

Tenn.— Sjvans  v.  Stroud.  10  Lea  177; 
Maupln  v.  Daniel,  t  Tttin.  Ch.  221; 
Ready  t.  Uunday,  1  Tena.  Ch.  468t 


Tex. — Rowe 
Suppl.  262. 

Vt— Hodges  v.  Hosford,  17  Vt.  «16. 

Va. — Townes  V.  Blrchett.  12  Leigh 
(89  Va.)  173. 

W.  Va. — Chftpman  v.  Liverpool 
Salt,  etc,  Co.,  67  W.  Va.  896,  60 
SB  601. 

Wis.— Hoyt  v.  McLaughlin,  62  Wis. 

280,  8  NW  889-. 

Kag. — ^Brownell  v.  Brownell,  2  Bro. 
Ch.  62,  29  Reprint  86;  Sx  p.  Town- 
sbend,  2  Molloy  242;  Pit  v.  Chol- 
mondeley,  2  Ves.  665,  28  Reprint  360. 

See  also  supra  S  3S0. 

88.  Langdon  v.  Roane,  6  Ala.  618, 
41  AmD  60. 

63.  XJ.  S.— Wlllett  v.  Fister.  IS 
Wall.  96,  21  L.  ed.  804;  Steams  v. 
Page,  7  How.  819,  19  L.  ed.  928;  Chap- 

Sedelaine  v.  Dechenaux,  4  Cranch  306, 
L.  ed.  629;  Charlotte  Oil,  etc,  Co. 
v.  Hartog,  86  Fed.  150,  29  CCA  66; 
Edler  v.  Clark,  61  -Fed.  117:  Bain- 
bridge  V.  Wilcocks,  2  F.  Caa.  No.  755. 
Baldw.  536;  Baker  v.  Blddle,  2  F.  Caa. 
No.  764,  Baldw.  394;  Brydie  t.  Miller, 
4  F.  Cae.  No.  2,071,  I  Brock.  147, 

Ala. — Kllpatrick  v.  Henson,  81  Ala. 
464,  I  S  188;  PauHing  v.  Creagh.  64 
Ala.  64S:  Desha  v.  Smith,  20  Ala.  747; 
Langdon  v.  Roane,  6  Ala.  518,  41 
AmD  60. 

Ark. — Moflcowlti  V.  Lemp,  12  SW 

781. 

Cal. — ^Branger  v.  Cnievalier,  2  Cal. 

363. 

D.  C. — Marmlon  v.  McClellan,  11 
App.  467. 

111.— Conlin  v.  Carter,  98  III.  636; 
Thompson  v.  FulUnwlder.  6  III.  A.  651. 

Misa. — Taylor  v.  Blackman.  12  S 
458;  Dlckerson  v.  Thomas,  67  Miss. 
777.  7  S  503;  Coopwood  v.  Bolton,  26 
Miss.  212. 

Mo. — Moore  v.  McCulIough.  8  Mo. 
401;  Pickel  v.  St.  Louis  Chamber  of 
Commerce  Assoc.,  10  Mo.  A.  191. 

Mont. — Johnson  v.  (3allatin  Valley 
Milling  Co.,  38  Mont.  82,  98  P  882. 

Nebr.— Keller  v.  Keller,  18  NAr. 
3<<,  26  NW  864. 

N.  J. — Farry  t.  Farmen*,  eta.  Bank. 
(Ch.)  68  A  806;  Somera  v.  Cresse, 
(Ch.)  18  A  28. 

N.  T. — Mclntyre  v.  Warren,  S  Abb. 
Dec  99,  8  Keyea  186;  Little  v.  Mc- 
Claln. l84  App.  Div.  197.  118  NTS 
916;  Llscomb  v.  Agate,  67  Hun  888, 
22  NTS  126:  Ogden  v.  Astor,  «■  N.  T. 
Super.  311;  Kock  v.  Bonlts,  4  Daly 
117:  Murphy  v.  Ross,  7  NYSt  182,  26 
WklyDlg  124;  Leaycraft  v.  pempsey, 
15  Wend.  88;  Wilde  v.  Jenkins,  4 
Paige  481.' 

N.  C. — Redman  v.  Oreen.  88  N.  C. 
64:  Mebane  v.  Mebane^  86  N.  C.  408. 

N.  D. — Montgomery  v.  Frlti,  7  N. 
D.  348,  75  NW  266. 

Oh. — Mayo  v.  Bosson,  6  Oh.  626; 
Fowler  v.  Piatt,  Wright  206. 

Or. — Hoyt  v.  Clarkson,  23  Or.  51, 
21  P  198. 

Fa.— ShUllngfOrd  v.  Good.  96  Pa. 
25;  E^Riona  v.  Stahlnecker,  11  Pa. 
366:  Vamer's  AppMtl,  2  Men.  288,  16 
A  98 

S.  C. — ^Barton  v.  Dunlap.  9  S.  C.  L. 
140;  Pratt  v.  Weyman,  6  S.  C.  Eq. 
166;  McCrae  v.  Hollis,  4  S.  C.  Eq.  122. 

Tenn. — ^Patton  v.  Cone,  1  Lea  14. 

Va.— Neflf  V.  Wooding,  83  Va,  432, 
2  SB  721;  Rlxey  v.  Moorhead,  79  Va. 
676. 

W.  Va^-Cautpman-T.  LiverpMl  Salt, 


opening  accounts  which  the  parties  themselves  have 
stated,  on  suggestion  supported  'by  doubtful  or  only 
probable  proof.**  This  is  especially  true  in  tbe 
absence  of  fraud  and  where  the  groimd  of  relief 
is  mistake,''  or  after  renewals  of  notes  and  se- 
curities given  on  the  settlement,**  or  after  payment 
of  the  balance  agreed  on.*^  Where,  however,  errors 
bre  to  be  corrected  in  ,the  stating  of  an  aeeoo&t 
which  would  not  have  been  suffleient,  standing  alone, 
to  justify  tbe  opening  of  the  aeeonnt,  the  books, 
papers,  and  vouchers  in  possession  of  the  account- 
ing pKstj  should  be  taken  as  prima  facie  correct 
Collier.    26  Tex. 


etc.  Co..  57  W.  Va.  895,  60  SK  601; 
Harman  v.  Maddy.  67  W.  Va.  66,  49 

SE  1009. 

Wis.— Case  T.  Fish.  68  Wla.  56,  15 
NW  808j_KlaubeT  v.  Wright,  62  Wl* 
303.  8  NW  898 ;  Hoyt  v.  M^AUghlln, 
52  Wis.  280,  8  NW  889;  Marsh  v. 
Case,  80  Wis.  681. 

Eng. — Dunbar  v.  Lem.  1  Bro.  P.  C 
3,  1  Reprint  277,  1  EEC  489;  Cham- 
bers V.  Goldwln,  6  Ves.  Jr.  884,  IX 
Reprint  888;  Cuthbert  t>  Bdlnbmv 
ough,  21  Wkly.  Rep.  98. 

[a]  AAalMAoia  of  oorrsat— ■  of 
aoooant  nadered. — An  express  ad- 
mission of  the  correctness  of  an  ac- 
count rendered  Is  stronger  proof  of 
correctness  than  an  admission  implied 
from  mere  acquiescence,  requiring 
stronger  proof  of  mistake  (Qulncey 
V.  White,  63  N.  T.  370):  but  the  force 
of  the  admission  and  the  strength  of 
the  evidence  necessary  to  overcome 
it  depend  upon  the  circumstances  of 
each  case  (Chicago,  etc,  R.  Co.  v. 
Clark,  92  Fed.  968.  35  CCA  120:  Char- 
lotte Oil,  etc,  Co.  V.  Hai'tog,  85  Fed. 
150,  29  CCA  66;  Lockwood  v.  Thome, 
18  N.  T.  fi85). 

[b]  DecUxatloiifl  aol»t  aooout 
stated. — Upon  this  principle  the  tes- 
timony of  a  witness  as  to  admissions 
made  by  defendant  many  years  after 
the  settlement  and  many  years  before 
the  trial,  no  memoranda  of  the  ad- 
missions having  been  made  at  the 
time,  and  the  testimony  not  being 
corroborated  or  complete,  Is  Insufll- 
cient  to  open  an  account.  Mclntyre 
V.  Warren,  8  Abb.  Dec  (N.  T.)  99,  2 
Keyes  186. 

[c]  ,  PMIewlty  doea  not  diflpenaa 
with  jiroof.— Wnere  a  bill  seeks  to 
open  a  settlement  for  alleged  fraud 
and  mistake,  although  the  evidence 
shows  that  the  settlement  was  of  the 
whole  Items  in  a  lump,  it  Is  said  that, 
notwithstanding  In  such  a  settlement 
It  Is  difficult  to  show  a  mistake,  diffi- 
culty does  not  dispense  with  all  proof. 
Fowler  V.  Piatt,  Wright  (Oh.)  206. 

[dl  It  la  not  nJAolent  to  raise  » 
•Q^loloa  that  Indefinite  credits  at 
uncertain  times  have  been  onalttedL 
Evidence  to  sustain  credit  for  a  large 
amount  of  cotton.  In  the  form  of  es* 
tlmates  of  wltnesaes  as  to  the  yield 
of  the  jalantation  for  -each  year  In- 
volved, nased  upon  the  aereag*  and 
general  character  of  the  crops  as 

?'ood,  fair,  or  bad,  la  too  Indeflnfte  to 
alsify'  baJances  as  shown  by  a  mer- 
chant's books.  Dlckerson  T.  Thomas, 
67  Miss.  777,  7  S  608. 

64.  Chappedelalne  v.  Dechenaux,  4 
Cranch  (U.  S.)  306.  2  L.  ed.  629;  I>esha 
V.  Smith,  20  Ala.  747:  Langdon  v. 
Roane,  6  Atk.  518,  41  AmD  60;  Mar- 
mlon V.  McClellan,,  11  App.  (D.  C.) 
467;  Mclntyre  v.  Warren.  8  Abb.  Dec 
(N.  T.)  104.  3  Keyes  186. 

[a]  Doubtful  or  «v«n  probaU*  tM- 
tlmony  Is  not  sufficient  to  open  a 
long  settled  account  In  the  absence  of 
f^ny  proof  of  fraud  or  undue  Influ- 
ence. Lookwood  V.  Thome,  11  N.  T. 
170,  62  AmD  81;  Wllde  v.  Jenkins,  4 
Paige  (N.  T.)  481. 

66.  MoBcowltz  V.  I>emp,  (Ark.)  12 
SW  781;  Wilde  v.  Jenkins,  4  Paigo 
(N.  T.)  481;  Emmons  v.  Stahlnecker. 
11  Pa.  866. 
as.  Conlin  V.  Carter,  92  HI.  686. 
or.  Nolle  T.  Leary,  14  Ko.  A.  S9& 
appendix. 
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without  farther  proof  than  hia  oath  or  that  of  his 
agent  or  clerk." 

372]  10.  Opening,  Snrcbarglng.  and  Falidfy: 
iar" — •>  Tenns  Diatingniahed.  To  surchai^  meaiu 
to  ahow  the  omission  for  which  credit  ought  to  be 
given,  and  to  falsify  means  to  show  the  insertion 
of  a  wrong  charge.  This  is  the  distinction  between 
Borduu^g  and  falsifying/^  and  these  are  both 
distingiuahed  from  the  opening  of  an  aeoonnt  or  a 
general  aecoonting  in  that  where  an  account  is 
openedj  the  whole  is  unraveled  an^  the  account  is 
taken  de  novo,  but  where  liberty  is  given  to  sur- 
charge and  falsify,  the  court  takes  the  account  to 
be  a  stated  and  settled  account  and  establishea  it 
as  such,  and  the  new  account  is  restated  on  the 
same  principle  as  before,  merely  supp^ring  the, 
omitted  items  proved  and  omitting  the  indnded 
items  disproved.'^  ^ 

3733.  b.  Opening  Accoont.  In  the  abaenee  of 
all^tion  and  proof  of  fraud  or  mistake  whieh 
taints  the  entire  aceonn^  the  court  will  not  open  and 
unravel  it  as  if  no  aeconnting  had  been  made,  bat 
the  settlement,  will  be  binding  except  for  the  errore 
shown.^  When,  however,  the  £rahd  or  mistake 
taints  the  entire  tranaactum,  the  court  will  direet 
the  whole  accoont  to  be  opened  and  taken  de  novo, 
and  the  relief  will  not  be  limited  to  the  right  to 
surchai^e  and  falsify."    Accordingly,  where  ac- 


counts whieh  are  unpeaehed  as  erroneous  are  shown 
to  contain  errors  of  considerable  extent  in  number 
and  amount,  or  i^hieh  extend  over  a  long  period  of 
years,  the  accounts  will  be  opened  whether  the 
errors  were  caused  by  mistake  or  by  fraud,  and 
the  party  will  not  be  confined  merely  to  surcharging 
and  falsifying.'*  But  in  such  case  the  errors  must  be 
shown  to  be  so  numerous  that  justice  cannot  be  done 
without  restating  the  ftceount.'" 

Waiver.  The  right  to  impeach  the  entire  account 
may  be  lost  by  waiver.^' 

[$  374]  c.  Snrcharglng*and  Falsifying  Account 
— (1)  In  General.  While  it  has  been  held  that 
when  an  account  has  been  surcharged  or  falsified 
in  one  particular,  complainant  may  have  liberty  to 
Burchai^  or  falsify  it  at  large,''  this  rule  has  been 
confined  to  errors  or  mistakes  which  cast  suspidon 
of  nefariousness  upon  the  whole  account;''"  and  it 
is  generally  held  that  when  errors  and  mistakes 
are  alleged  and  proved  only  in  respect  to  particnlar 
items,  or  the  mud  or  imposition  does  not  affect 
the  whole  settlement  or  account,  the  court  will  give 
the  party  complaining  permission  to  surcharge  and 
falsify  the  acconnt,  and  will  limit  the  authority  to 
a  correction  of  the  errors  or  mistakes  pointed  out. 
leaving  the  lulance  of  the  aceount  to  stand  nnim- 
pairecD* 

[$  375]    (2)  Agreement  as  to  Oorrection.  Wheiss 


68.  Ogden  v.  Aator,  6  K.  Y.  Super. 
311. 

69.  Tana  of  d«OTM  to  account  un- 
der bill  to  Impeach  accounts  see 
Mlchoud  T.  Olrod,  4  How.  (U.  S.)  503, 
11  Lh  ed.  1074;  Mayo  v.  Bosson,  6  Oh. 
EZ5  (refusing  to  readjust  In  part,  and 
permitting  correction  In  particular 
ttema). 

70.  tr.  8. — Perkins  t.  Hart,  11 
Wheat.  237,  6  L.  ad.  461. 

Ala. — Liangdon  v.  Roane,  8  Ala.  BIS, 
41  AmD  60. 

Mo.— Boyl»  V.  laardy,  28  Mo.  390. 

N.  T. — Llscomb  v.  Agate,  67  Hun 
388,  22  NTS  126;  Bruen  v.  Hone,  2 
Barh.  586;  IfCaycraft  v.  Dempsey,  16 
Wend.  83;  Philips  v.  Belden,  2  Edw.  1. 

Pa.— RehlU  v.  McTagiie,  114  Pa.  82, 
7  A  224.  60  AmR  841;  Bailey  v.  West- 
cott.  fi  Phila.  526. 

Eng-.— Pit  V.  Cholmondeley,  S  Ves. 
565,  28  Reprint  160.  ' 

[a]  Til*  party  tAo  mokaiwa  an 
account  settled  must  commanca  by 
havlny  It  assumed  that  every  Item  Is 

? roper.  Sr  p.  Townsbend,  2  MoUoy 
42. 

71.  U.  a— Perkins  v.  Hart,  11 
Wheat  237.  6  L.  ed.  463. 

Ala. — Cowan  v.  Jones,  27  Ala.  317; 
lAnedon  v.  Roane,  6  Ala.  518,  41 
AmD  60. 

Hd. — ^Williams  V.  Bavaffe  Mfg.  Co., 

1  Md.  Ch.  306. 

N.  T. — Bruen  Hone,  2  Barb.  686; 
Philips  V.  BetdMi,  2  Bdw.  1. 

Pa.— Rehill  T.  HcTarue,  114  Fa.  82, 
7  A  224,  60  AmR  241;  BaUey  v.  West- 
cott.  €  I^lla.  S26. 

S.  C^ — ^Kennedy  t.  Adlckes,,  87  S.  C. 
174.  15  SB  «22. 

w.  Va. — ^Windon  v.  Stewart,  43  W, 
Ya.  711,  28  SE  776. 

Cng. — Pit  T.  Cholmondeley,  2  Yes. 
G65.  28  Reprint  360. 

7a.  Ala.— Moses  v.  Noble,  86  Ala. 
407.  5  S  181. 

Pla. — ^Whlte  V.  Walker,  S  PI  a.  478. 

111. — State  V.  nUnois  Cent.  R.  Co., 
246  111.  188,  92  NE  814. 

Md. — Oover  v.  Hall,  3  Harr.  &  J.  43. 

N.  T. — StalKer  v.  Klitz,  136  App. 
ilv.  874.  122  NT"  ---   -  — 

2  Barb.  686. 


Div.  874,  122  NTS  107;  Bruen  v.  Hone, 


W.  Va. — ^Wlndon  v.  Stewart,  43  W. 
Va.  711,  28  SE  776;  RufEner  v.  Hewitt. 
7  W.  Va.  &8S. 

Ont. — Roblasoti  NOxon,  11  Ont 
WR  549. 

TS.  Ala^Paulllnv  v.  Creash,  64 
AU.  646. 

a  C.  J—Wl 


Ark. — Roberta  v.  Totten.  IS  Ark. 
609. 

Cal. — Braiver  t.  Chevalier,  9  Cal. 
353. 

Conn. — Ooodwip  v.  U.  S.  Annuity, 
etc.,  Ins.  Co.,  24  Conn.  691. 

III.— State  V.  Illinois  Cent  R.  Co., 
246  III.  188,  92  NE  814;  Sutphen  v. 
Cushman,  35  111.  186. 

Mass. — Famam  v.  Brooks,  9  Pick. 
212. 

N.  T. — Llscomb  v.  Agate,  67  Hun 
888;  22  NTS  126;  Bruen  v.  Hone,  2 
Barb.  686;  Barrow  v.  Rhlnelander,  I 
Johns.  Ch.  650  [mod  17  Johns.  538]; 
Bullock  V.  Boyd.  HofCm.  294. 

Pa.— RehlU  V.  McTague,  114  Pa.  82, 
7  A  224,  60  AmR  341. 

S.  C— McDow  V.  Brown,  2  S.  C.  95; 
Pratt  V.  Weyman,  6  8.  C.  Eq.  166. 

Tenn. — Bankhead  v.  Alloway,  6 
Coldw.  56. 

Eng. — Vernon  v.  Vawdry,  2  Atk. 
119,.  26  Reprint  474;  Allfrey  v.  All- 
frey,  10  Beav.  353,  SO  Reprint  618 
[arf  1  Macn.  &  Q.  87,  47  EngCh  70,  41 
Reprint  1195]:  Clarke  v.  Tipping,  9 
Beav.  284,  60  Reprint  352:  Rothscnlld 
V.  Brookman,  5  Bligh  N.  S.  165,  5 
Reprint  273;  Anonymous,  2  Eq.  Cas, 
Abr.  12  par  20,  22  Reprint  10:  Cole- 
man T.  Mellersh,  2  Macn.  &  G.  309, 
48  EngCh  238.  42  Reprint  119; 
Mackellar  v.  Wallace,  6  Moore  Indian 
App.  872,  26  EngL#&E;q  62,  18  Reprint 
986;  Piddock  v.  Brown.  3  P.  Wms. 
288,  24  Reprint  1069;  Bfowilt.  Pring, 
1  Ves.  407,  27  Reprint  1109;  Beaumont 
v.'BouItbee,  7  Yes.  Jr.  699.  32  Reprint 
241  (air  reh  6  Yes.  Jr.  485,  31  Reprint 
6951:  Yaughan  v.  Lloyd  felt  Wharton 
V.  May,  SA^es.  Jr.  27,  48,  31  Reprint 
454]. 

[a]  Oollasloit  ox  olzonnurtuioes 
Shovnnr  Isjnstloe. — A  settlement  is 
good  for  nothing  it,  either  from  the 
collusion  of  the  parties  or  from  the 
circumstances  under  which  It  takes 
place.  It  is  apparent  to  a  court  of 
equity  that  the  transaction  was  not 
so  fully  and  fairly  understood  be- 
tween the  parties  as  it  ought  to  have 
been,  and  that  Injustice  has  been  done 
on  either  side.  Peteet  v.  Crawford, 
51  Misa.  48. 

[b]  EiTOTS  not  amouutlAg  to  fmud. 
—In  WlUlamflon  v.  Barbour,  9  Ch.  D. 
629.  832.  Sir  George  Jesael,  M.  B., 
said:  "The  practice  of  the  Court  of 
Chancery,  which,  of  course  is  the 

Eractioe  of  the  High  Court  of  Justice. 
I  to  oonsider  whether  tbs  accounts 


shall  be  opened,  or  whether  there 
shall  be  liberty  to  surcharge- and  fal- 
sify; that  is,  if  the  Court  Is  of  opin- 
ion that  errors  of  sufRclent  number 
and  sufBctent  magnitude  are  shewn, 
it  is  not.  as  I  understand  It,  necessary 
that  the  errors  shewn  should  amount 
to  fraud.  If  they  are  sufficient  in 
number  and  Importance,  whether  th4y 
are  errors  caused  by  mistake  or  er- 
rors caused  by  fraud,  the  Court  has  a 
right  to  open  the  accounts."  See  also 
Clarke  v.  Tipping.  9  Beav.  284,  50 
Reprint  352;  Pritt  v.  Clay,  6  Beav. 
503,  48  Reprint  920. 

74.  Branger  V.  Chevalier,  9  Cal. 
358;  La  Trobe  v.  Hayward,  18  Fla. 
190;  WlUlamBon  v.  Barbour,  9  Ch.  D. 
529. 

76,  Patton  v.  Cone,  1  Lea  (Tenn.) 
14. 

76.  -Compton  v.  Culberson,  17  N.  C. 
98  (as  where  a  party  consents  to  a 
reference  to  surcharge  and  falsify). 

77.  Bergen  v.  Hltchlngs,  22  App. 
DIv.  395,  48  NTS  96;  Johnson  v.  Cur- 
tis. 8  Bro.  Ch.  266,  29  Reprint  528; 
Exj>.  Townshend,  2  Molioy  242;  Davis 
v.  Spurling,  1  Russ.  &  M.  64,  5  EngCSi 
64,  29  Reprint  26,  Tarn.  Ch.  199,  12 
EngCh  199,  48  Reprint  80:  Kinsman 
V.  Baker,  14  Yes.  Jr.  579,  33  Reprint 
643. 

78.  Bullock  V,  Boyd,  Hoflm.  (N. 
Y.)  294:  Bankhead  •v.  Alloway,  6 
Coldw.  (Tenn.)  66. 

79.  U.  S. — ^Allen-West  Commn.  Co. 
V.  PaUUo,  90  Fed.  628.  88  CCA  194. 

Ala.— Moses  v.  Noble,  86  Ala.  407, 
5  8  181;  PauUing  v.  Creagh.  E4  Ala. 
646;  Cowan  v.  Jones,  27  Ala.  617: 
Langdon  v.  Roane,  6  Ala.  618,  41 
AmD  60. 

Ark. — Roberts  v.  Totten,  IS  Ark. 

609. 

Cal. — Branger  v.  Chevalier.  9  Cal. 
353. 

Fla. — White  v.  Walker,  5  Fla.  478. 

Ga. — Wilson  v.  Prisble.  57  Ga.  269. 

III.— Stage  V.  Gorlch,  107  HI.  361. 

Md. — Gover  v.  Hall,  3  Harr.  &  J.  43; 
Williams  V.  Savage  Mfg.  Co.,  8  Md. 
Ch.  418. 

Mass. — Famam  v.  Brooks,  9  Pick. 

212 

Mo. — Boyle  V.  Hardy,  28  Mo.  S90; 
Maguire  v.  Fillpy.  9  Mo.  A.  581. 

K,  J, — Farry  v.  Farmers',  etc. 
Bank,  (CTh.)  58  A  305;  Brown  v.  Van- 
dyke, 8  N.  J,  Eq.  796.  65  AmD  260._ 

N.  Y.— C^ville  v.  Shook.  144  N.  Y. 
686,  SO  NB  406;  Can^Ur  v.  Sent, 
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.      «irf«ut  and 

«.  t'o'MHl  ttpoa 
ifaaU  be 


,   «  .11 

•nd  l«w  * 
in  fart 
th# 


-L  Form 
^..cu  an  account 
^     «   {iroper  form 
..  4Bly  debt  or 

jtt   the  original 


No  demand  is 
^  .M.>iUB.  on  an  account 
'   "      ^  a  ^  an  aeeount  stated 
.         n>  waoind  a  contract 
"*  .   .  *.  Mik  parties  agreed  in 
.s  ^.loiiftvt  had  been  rescinded, 
■  « -s  iv)u  that  there  had  been 
.t.utid[>  the  purchaser,  who 
.^.iuv-U  any  interest  in  the  lot, 
vudoe        reconveyaneiB  of 
Ju  Pendant  was  not  a  eondi- 


unr  q£  recovery." 

>  379]  3.  Time  to  Sne."  Where  an  aeeount  U 
seabed,  the  right  of  action  thereon  accrues  im- 
owdiately,"^  in  the  absence  of  any  agreement  to  the 
aeutrary.^ 

[i  380]  4.  PartieB.  One  of  two  joint  creditors 
who  states  an  account  with  the  common  debtor  can- 
not alone  sue  on  the  account  so  stated  bat  where 
an  account  is  stated  by  the  surviror  of  joint 
creditors,  action  may  be  maintained  by  bim,  apon 
the  theory  that  the  statement  of  the  account  is  in 
the  nature  of  a'  new  promise.""  If  it  appears  that 
plaintiff  in  an  action  on  a  stated  aeeount  had,  be- 
fore the  action,  made  an  assignment  for  the  benefit 
of  his  creditors,  the  record  may  be  amended  by 
adding  the  name  of  the  assignee  as  i>arty  plaintiff:^ 
'  and  an  account  stated  signed  by  the  debtor  is  a 
written  acknowledgment  of  a  debt,  and  is  an  as- 
signable instrument  under  the  statutes  of  Arkansas, 
and  hence  may  be  sued  upon  by  the  holder  vitbont 
making  his  assignor  a  party,  although  there  is  do 
written  assignment  upon  it.  Where  a  debtor  states 
an  account  and  then  sells  his  stock  of  goods  to  one 
who  promises  to  pay  the  account  stated  as  part  of 
the  price,  the  creditor  may  in  his  own  name  enforce 
that  promise  against  the  bnyer."^  Persons  jointlr 
liable  on  an  account  stated  may  be  joined  as  parties 
defendant."* 

381]  5.  Pleading— a.  Dedantion  or  Com- 
pljunt^ — (1)  In  OeneraL  The  essential  elements  of 
an  aeeonnt  stated  must  be  allied,  else  the  plead- 


1  f" 


St  laft  50  N.  T. 
Ht«ii».  2  Barb. 
..  vt  N.  V.  Super. 
.  i.  Uii  N.  y.  ««1.  22 
,    V  Oittiten  v. 

.  ^.v.  »U!  Smith  V. 
V  \'M\\pm  v.  Belden, 
.-A  V.  Boyd,  Hoffm. 


.  *u  V.  t)r««n,  as  N.  C. 
.   ,  v.H>Bi'>ion,  17  N.  C.  93. 
.  ^    Hrown,  2  8.  C.  95; 

„  ,  ..tUm»,  1  B.  a  Bq.  832. 
M«'"ji'  \,V,.  x-  >U\a.  U  R  D.  644, 

t^.„  V.  Cone.  1  Lea  14; 
Viiiiwtty.  '  Coldw.  66. 
y  l.oli.ii  V.  Btewart.-48  "W. 
Jtuffner  v.  Hewitt, 


ilj^«wa  County, 

tii.dtmif  V.  K«lghley,  9  Ch. 
'  V.  Vftwdry,  2  Atk.  119, 


If 


I  ■          /;  J  i'h.  S49;  Coleman  v. 
,  ,   U  A  a.  »f>9.  48  EnpCh 

{..f,,ui         HIekson  v.  Ayi- 
4  U-.noy  (fi;  l»rew  v.  Power. 
<  t.  h-.!  itZ:  fbiirble  V.  renwtck, 

I     h>      Wiliwn,  IS  Ont.  Tj.  598, 
,  '/.'J(  Hi 
AM  MiiU  Wf  %orA  BadMAaU  m 

I  :r.'r,  (  *  1.i-f.  tS2,  192: 

^i,H()aJ  to  tAitnTVti  In  all 
i  u,  thttt  ¥/h-.r«  there 

,  :.  i*i  1.1  n  fill  i,f  wf-ount,  and 
I  t.  (,ft«  tifftt  Hlirneil, 

:  ,i  i)t  I*/!.*-       thf  footing  of 
I.  w  "/lit  lit  ri{nMy  nocn 
.    •  u  i  t  iftit.eat  tU/ti,  hiiA  throw 

. t   i,i-iv<A#,  tt.it  (ittrtlcH  fiM  If 
m  I.    J.  It/ ft,   f„>/i  liufifi'^ned, 
,  •  -  i    >JA   /L  ..aht,ni    tirfilfti    lit  pro- 
i  ** -*  f'liinrlMl  on 

U  »j*  K.itf  thi  whole 

i ii-iusvA^M^  i/t  t,K  m*t  hfl'fiiM'iiiN  that 
u  aataaa.  juw  *m  ^  titouiciil  tnrmnrfl 
MbrAi  ti,"  iikfiif  N/iiiirht  to 
//  itfM  ht-ktfUii  IfiiliMHfiheil 
4  ifAAJ^^hi,  (ft  \f  ^11  UiNtrii- 

iwM  A#uMM4  «n  Ilia  feet 


of  It,  the  court  expects  that  the  er- 
rors should  be  epecitled  In  the  bill 
and  proved  as  specified;  otherwise  It 
would  be  easy  to  overturn  the  fairest 
accounts  and  those  settled  In  the  most 
solemn  manner,  when  there  happens 
to  be  any  complication  In  their  na- 
ture." See  also  Paullfng  v.  Creagh, 
54  Ala.  646;  Plckel  v.  St.  Louis  Cham- 
ber of  Commerce  Assoc.,  10  Mo. 
A.  191. 

[b]   OonflMd  to  ffrenuda  plaadvd.^ — 

When  the  replication  attacks  an  ac- 
count stated  pleaded  In  an  answer 
only  upon  particular  pounds,  the  ac- 
count stated  cannot  be  Impeached 
upon  other  grounds  where  tnere  is 
a  failure  upon  the  ^ound  alleged. 
Barker  v.  Hoff,  52  HowPr  (N.  T.)  882. 

[c1  Stat*a  aooonnt  sat  s«ld«  m  to 
Mrabnlftr  Itavui.^ — ^An  asreement  th^t 
Items  in  regard  to  which  no  false 
representations  are  alleged  should  be 
charged  will  sustain  such  Items  upon 
setting  aside  an  account  stated  as  to 
other  items.  Berdell  v.  Allen,  64  N. 
Y.  Super.  38,  3  NTSt  528  [aft  116 
N.  Y.  661.  22  NE  1099.  2  Sllv.  A.  4491. 

80.  Troup  V.  Halght,  Hopk.  (K.  Y.^ 
239  (holding  that  where  the  accounts 
are  sent  to  the  master  for  correction 
In  certain  particulars  under  circum- 
stances stated  in  the  text,  neither 
party  will  be  required  to  assume  the 
Durdien  of  proof  exclusively). 

Bl.  Young  v.  Hill,  67  N.  Y.  162,  23 
AmR  99;  Floyd  v.  l>r(ester.  29  S.  C. 
Rq.  248:  McCrae  v.  Hollls,  4  S.  C.  Eq. 
122;  Hlgglnson  v.  Fabre.  3  S.  C.  Eq. 
89;  Grace  v.  Newbre,  31  Wis.  19. 

89.  Beach  v.  Hotchklss,  2  Conn. 
697;  James  v.  Fellowes.  20  La.  Ann. 
116.  See  also  AsBumpsU,  Action  of 
[4  Cyc  317]. 

88.  Moravia  v.  Levy,  2  T.  R.  483 
note,  100  Reprint  260;  Foster  v.  Al- 
lanson.  2  T.  R.  479,  100  Reprint  268. 

64.  Robinson  v.  Williams,  49  Mass. 
464 ;  Greenwood  v.  Curtis,  8  Masa.  8S8, 
4  AmD  145.  ^ 

86.  Sturgeon  v.  WIghtman,  S2 
Wash.  196.  72  P  1045. 

86.  Uaaitatten  of  aotton  on  aooonnt 
itftt«d  seo  Limitations  of  Actions  [26 
Cyc  11S2].  „. 

•r.  Kroaenb«rs«r  v.  Bini^  56  Ho. 
111. 


88.  OoudiUoaal  promlM  to  pay  see 

supra  I  302. 

ProulM  to  pay  in  futmn  see  supra 
S  S03. 

[a]    Wi^^nr  of  spMlal  ■cxMaaant. 

— In  an  action  on  a  settlement  be- 
tween plaintiff  and  defendant  of  their 
accounts  growing  out  of  the  sale  of 
lumber,  defendant  set  up  as  a  counter- 
claim damages  sustained  by  reason 
of  the  failure  of  plaintiff  to  deliver 
a  lot  of  lumber  which  he  agreed  at 
the  time  of  the  settlement  to  deliver 
at  a  subsequent  date,  and  defendant 
contended  that  the  action  was  prema- 
ture because  the  amount  found  to  be 
due  on  settlement  was  not  to  be  paid 
until  such  delivery.  It  was  held  that, 
as  the  delivery  of  the  additional  lum- 
ber was  not  the  consideration  for  the 
payment  of  the  amount  found  to  b« 
due  on  settlement,  and  the  contract 
for  its  delivery  had  been  broken,  and 
defendant  was  suing  for  damages  by 
reason  thereof,  he  could  not  deny 
plaintifTs  right  to  recover  the  amount 
sued  for,  which  was  In  faet  due  whra 
the  settlement  was  made,  but  the  pay- 
ment of  which  was  postponed.  Ben- 
nett V.  Gregory,  9  KyL  194. 

89.  Zimmerman  t.  woodruff,  IT  U. 
C.  Q.  B.  684. 

90.  Holmes  v.  ZVCamp,  1  Johns.  (N. 
Y.)  34,  8  AmD  293. 

91.  Felty  t.  Deaven.  168  Pa. 
31  A  833. 

99.  8l  Loula,  etc,  Ry.  v.  Camden 
Bank,  47  Ark.  541,  1  SW  704. 

93.  Meyer  v.  Lowell,  44  Mo.  328. 

94.  Throop  V.  Sherwood,  9  111.  11. 
96.    Torms  of  aaclaiKtlou  or  ooa- 

plaint*  on  aoooiwts  stated  see  Eslsn 
V.  Ames  Plow  Co.,  47  Ala.  884;  Chap- 
man V.  'Lee,  47  Ala.  143;  Mayberry 
V.  Cook,  121  Cal.  58S,  64  P  95;  De  Will 
V.  Porter,  18  Cal.  171;  Ward  v.  Slew- 
art,  103  Ga.  260,  29  SB  872:  Bouslog 
v.  Garrett,  39  Ind.  838;  McDowell  v. 
North,  24  Ind.  A.  485,  55- NB  789;  Bux- 
ton v.  Edwards,  134  Mass.  567;  Hc- 
Cormack  v.  Sawyer.  104  Mo.  86,  IG  SW 
998;  Cape  Girardeau,  etc.,  R.  Co.  v. 
Klmmel,  58  Mo.  83;  Volght  v.  B^ook^ 
19  Mont.  874,  48  P  549;  McFarland  v. 
Cutter.  1  Mont  883;  Volkenlng  y.  D* 
Oraaf,  81  N.  Y.  288;  Moaa  v.  Und- 
blom,  39  App.  Dlv.  686,  57  NTS  7U; 
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ig  will  be  fatally  defective."  At  common  law  the 
eelAntion  averred  that  defendant  on  a  certain  day 
-as  indebted  to  plaintiff  for  a  eertain  snm 
Loney  found  to  be  doe  to  |ilaintiff  <m  an  aeoonnt 
iien  and  there  stated  between  them,  which  de- 
Bndant  promised  to  pay."  The  emphatte  words  of 
technical  count  npttti  an  accoant  stated  were 
isimnl  compntaasent,  that  they,  plaintiff  and  de- 
endant,  aeeonnted  tf^ether."*  And  while  nndor  the 
ode  tbe  same  strictness  in  the  i^eadings  ia  not 
equired,^  the  complaint  must  still  contain  andt 
verments  or  the  averments  of  ultimate  facta  from 
phieh  th^  will  be  implied^as  a  matter  of  law.^  This 
loetrine  is  by  no  meane  technical,  but  rests  upon 
he  ground  that  the  cause  of  action  in  sneh  eases  is 
'onnded  upon  the  express  or  implied  promise  to 
Miy  the  amount  that  has  been  found  to  be  due  upon 
:he  accounting.'  So  the  mere  statement  of  a  con- 
■Insion  that  accounts  have  been  stated^  without 
>ther  allegations,  as  that  tbe  parties  have  actually 
accounted  and  that  a  balance  was  ascertained,  is 
Dot  sufl^ient However,  the  essential  requirement 
is  that  the  declaration  shall  show  that  the  account 
received  the  assent  of  both  parties,  and  if  this  is 
shown  it  will  not  be  demurrable  on  account  of  its 
generality;*  and  a  complaint  which  alleges  an  ac- 
counting and  the  ascertainment  of  a  balance  due  to 
plaintiff  in  a  certain  sum,  and  '  an  agreement  or 
promise  to  pay  it,  sufficiently  states  a  cause  of 
action.* 

Hathaway  t.  Rusaell,  46  N.  T.  Super. 
IDS;  Graham  v.  Camman,  IS  HowPr 
360;  Hale  V.  Hale,  U  S.  D.  644.  86 
NW  650;  Neyland  v.  Neyland,  19  Tex. 
423;  Powers  v.  New  Snslano  F.  Ina 
Co..  68  VL  «90,  35  A  331;  "Webber  v. 
Tivill,  2  Saund.  124,  86- Reprint  843; 
Styart  v.  Howland,  1  Show.  K.  B.  215, 
S9  Reprint  646;  Tyke  v.  Cpeford.  14 
U.  C.  C.  p.  64  (being  a  apeclal  count). 

te.  Davis  T.  BoaweU.  77  Mo.  A. 
2«4;  Ayotte  v.  Nadeau.  32  UonL  498, 
81  P  lis. 

vr.  FatlUo  Allen-West  Commn. 
Co.,  108  Fed.  47  CCA  6S7;  Car- 
lisle      Davis.  »  Ala.  858. 

aa  VolkeniHK  v.  De  Oraaf,  81  N. 
T.  268  [qaot  X4>T«ntluil  v.  Morris,  103 
Ala.  388,  886,  Ifi  8  I78U 

■a.  Cal.— De  Witt  v.  Porter,  13  Cal. 
171. 

Qa.— Ward  v.  Stewart,  108  Ga.  260. 
29  SE  872. 

Ind. — McDowell  T.  North,  24  Ind. 
A  436,  55  789. 

Iowa. — Thompson  T.  Bmtth.  82  lowa 
598,  48  NW  988. 

Mont. — HcFarland  T.  Cutter,  1 
Hont  883. 

Nebr. — Claire  v.  Claire.  10  Nebr.  SI, 
4  NW  411. 

N.  T. — ^Hatch  V.  Von  Taube,  81  Misc. 
30,  62  NTS  1031  [rev  on  other  grounds 
31  Mtsc  468.  04  NTS  8931.  _ 

S.  D.— Hale  V.  Hale,  14  &  D.  644,  86 
NW  650. 

Ia]    Allentlon  of  ooaoludon. — An 

allegation  that  an  account  was  stated 
between  plaintiff  and  defendant,  upon 
which  a  certain  balance  was  found 
due,  Is  sufficient,  although  It  states  a 
conclusion.  Hatch  v.  Von  Taube,  81 
Misc.  30,  82  NTS  1031  [rev  on  other 
KTounds  31  Mtsc.  468,  64  NTS  393]. 

L  Patlllo  V.  Allen-West  Commn. 
Co.,  108  Pad.  728,  47  CCA  687:  Davis 
T.  Boflwell,  77  Mo.  A.  294;  Ward  v. 
Farrelly,  9  Mo.  A.  870;  Smery  v.  Pease, 
20  N.  T.  62. 

[a] '  Allegation,  of  mere  MBdltUm 
of  Mioonatr— A  mere  allegation  that, 
on  a  certain  date,  plaintiff  "rendered 
to  defendant  a  statement  of  said  ac- 
count" (being  the  account  sued  on), 
ia  not  equivalent  to  an  averment  that 
the  account  between  the  parties  had 
been  stated,  showing  a  n>eclflc  sum 
doe,  so  as  to  make  the  rait  one  on  an 
Meount  stated.    MCKtnaie  *v.  Voot- 


Ib  Texaa  more  particularity  is  reqnired  \han  at 
eonunon  law;  and  a  genraij  altegation  of  Uiere 
having  been  an 'accounting'  is  too  indefinite.* 

[ft  382] '  (8)  Futiciilar  All«gation»-U)  AiMnt 
—a a.  In  OencraL  Defendant's  assent  to  the  settle- 
ment must  be  avored.' 

383]  bb.  Betantioii  of  Aflooiuit  iritiwot  Ob- 
Jactton.  The  mere  allegation  of  retention  of  an  ac- 
count rendered  irithont  ofagMtion  is  an  allegation 
of  eridence  which  mtLj  or  nu^  not  lead  to  the 
conclusion  that  the  parties  agreed  to  tbe  balance,' 
and  ia  not  sufficient  as  an  all^^tion  of  an  account 
-stated,*  even 'though  part  payment  on  the  .account 
also  be  alleged." 

384]  (b)  Proulae  to  Pay— m.  In  OeiunL  It 
seems  that  at  common  law  the  complaint  must 
allege  a  promise  on  the  part  of  defendant  to  pay;^* 
but  the  modem  rule  ia  that  it  is  sufficient  to  al^ge 
the  accounting  and  the  ascertainment  of  a  balance 
due  ^m  one  party  to  the  other  without  alleging 
an  express  promise  to  pay  sneh  balance,  because 
the  law  implies  the  promise  from  the  accounting, 
and  legal  conclusions  need  not  be  alleged/^  although 
there  are  cases  which  hold  otherwise,  notwithstand- 
ing it  is  recognized  that  proof  of  an  express  promise 
under  such  allegati(m  is  not  necessary.^ 

385]  bb.  Express  Promise  Different  from  That 
TmpHwrt  by  Law.  If  the  transaction  consists  of 
an  adjustment  of  an  account  and  a  promise  to 
liquidate  the  balance  otherwise  than  by  the  pay- 


man  Silver  Mines,  88  Fed.  Ill,  31  CCA 
409, 

a.  Fatillo  V.  Allen-West  Commn. 
Co.,  108  Fed.  728,  47  CCA  837. 

8.  Ward  V.  Farrellr,  S  Mo.  A.  >70: 
Nlcoll  V,  Baas,  6  AVD.  Div.  206,  S9 
NTS  205. 

«.  Carlisle  v.  Davis,  d  Ala.  858; 
O'Rourke  v.  Grand  Opera  House  Co., 
47  Mont.  459,  133  F  965. 

[a]  AooeoBtlar  '^twmtmJ*—An  al- 
legation that  the  parties  accounted 
'between"  them  was  held  to  be  suf- 
flolent  over  an  objection  that  It  should 
have  been  alleged  that  the  aeeoont 
was  stated  "by  and  between"  them. 
Debenham  v.  Chamben,  8  BC  ft  W. 
128,  189  (where  It  was  said  that  the 
ruling  in  Hooper  v.  Veatrta,  6  Dowl. 
P.  C.  710,  that  an  affidavit  of  debt 
stating  defendant  to  be  Indebted  to 
deponent  "on  an  accoant  stated  be- 
tween them"  was  Insufficient,  seemed 
to  overlook  the  word  "indebted'*).  And 
see  Powers  v.  New  Ehigland  F.,  Ins. 
Co.,  68  Vt.  890.  35  A  88f 

[b]  OomplMnt  loostfy  drawn.^ — ^A 
complaint  on  an  account  stated  Is 
sufficient,  although  loosely  drawn,  to 
withstand  a  general  demurrer.  Gra- 
ham V.  Camman,  IS  HowPr  (N,  T.)  880. 

6.  Carlisle  v.  Davis,  9  Ala.  858;  De 
Witt  v.  Porter,  13  Cal.  171  (where  the 
complaint  which  set  up  that  defend- 
ant was  Justly  indebted  to  plaintiff  in 
the  sum  of,  etc.,  for  money  laid  out 
at  his  special  Instance,  to  wit,  etc., 
on,  etc.,  and  In  the  sum  of,  etc.,  for 
money  found  to  be  due  between,  etc., 
on  an  account  then  stated  between 
them,  together  with  an  allegation  of 
an  undertaking  on  the  part  of  defend- 
ant to  pay  the  sum  ascertained  to  be 
due,  was  held  to  be  sufficient,  as  upon 
an  account  stated,  over  the  objection 
that  It  contained  two  causes  of  action, 
neither  of  which  was  complete  in 
itself,  and  that  one  could  not  be  looked 
to  In  aid  of  the  other):  McDowell  v. 
North,  24  Ind.  A.  485,  55  NB  789; 
McFarland  v.  Cutter,  1  Mont.  883. 

a.    Neyland  v.  Neyland,  19  Tex.  42S. 

7.  Patlllo  V.  Allen- West  Commn. 
Co.,  108  Fed.  723,  47  CCA  687;  Van 
Blarcom  v.  Donovan.  16  Mo.  A.  686; 
Heath  v.  Doyle,  18  R.  I.  252,  27  A  888. 

8.  Patlllo  V.  Allen-West  Commn. 
Co.,  108  Fed.  728.  47  CCA  887:  Bt 
Ijoula  Lager  Beer  Bottling  Oo.  v.  State 


Nat.  Bank,  8  Colo.  70,  6  PSOO;  Brown 
V.  Kimmel,  67  Mo.  430:  Bcbuts  v.  Mo- 
rette,  146  N.  T.  137,  40  NE  780;  Emery 
V.  Pease,  20  N.  T.  62.  But  see  Nodlne 
V.  First  Nat  Bank.  41  O*.  8K6,  68  P 
1108  (holding  that  where.  In  an  action 
against  a  bank,  the  answer  alleges 
that  from  time  to  time  defendant  ren- 
dered to  plaintiff  itemised  statements 
of  the  account,  and  that  he  made  no  ob- 
jection thereto,  but  acquiesced  there- 
in, and  to  each  and  every  Itent  thereof, 
and  states  the  balance  shown  by  auch 
statements,  such  anegattona  are  auf- 
nclent,  after  verdict,  as  allegatioiu  of 
an  account  stated). 

a>  Patlllo  V.  Allen-West  Commn. 
Co..  108  Fed.  728.  47  CCA  687;  Sparks 
V.  Ducas,  128  App.  Dlv.  B07,  108  NTS 
648. 

la  Tolkening  v.  De  Oraaf.  81  N. 
T.  288,  271  rdt  2  Chltty  PI.  90,  1 
Chltty  PI.  868,  and  Quot  Loventhal 
V.  Morris,  108  Ala.  382,  887,  IS  S  678]. 

11.  U.  S.— Mine,  etc,  Bapply  Co. 
V.  Parke,  etc.,  Co.. '107  Fed.  881.  47 
CCA  34  (construing  Colorado  oode). 

Ga.— Ward  v.  Stewart,  108  Oa.  ISO, 
29  SB  872. 

Ind.— Bouslog  V.  Garrett,  89  Ind. 
388;  XT.  8.  Health,  etc.,  Ins.  Co.  v. 
Batt,  49  Ind.  A.  277,  07  NK  195. 

Minn. — Heinrlch  v.  Bngland,  84 
Minn.  395,  26  NW  128. 

Mont.— Volgt  T.  BrookB,  It  Hont. 
374.  48  P  649. 

N.  T. — Moss  V.  Llndblom,  SO  App. 
Dlv.  686,  57  NTS  708. 

Oh. — Dyer  v.  Isham,  4  Oh.  C!r.  Ct, 
429,  2  Oh.  Clr.  Dec.  633. 

[a]  |]litstxatlon.-^In  a  paragraph 
of  a  complaint  on  an  account  stated, 
the  alleratlons  were  "that  on  the  1st 
day  of  January,  1870,  the  defendant 
was  Indebted  to  the  plaintiff  in  the 
sum  of  one  thousand  and  seven  dol- 
lars and  eighty-four  cents,  for  money 
found  due  from  the  said  defendant 
to  the  plaintiff  upon  an  account  then 
stated  between  them;  which  said  sum, 
together  with  the  legal  interest  there- 
on, remains  unpaid,  for  which  he  de- 
mands judgment."  -It  was  held  that 
the  promise  to  pay  was  impliedly  In- 
cluded in  the  allegations  of  said  p^ 
graph.  Bouslog  T.  Oarrett,  88 
388.  889. 

IS.  Cape  Girardeau,  eta,  R  * 
Klnmal,  S8  Ho.  88  (luMIng,  Hon 
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ment  of  money,  that  is,  if  there  ig  an  express 
promise  other  than  the  law  implies  from  the  mere 
adjustment  of  the  account,  the  declaration  «hoaId 
connt  spedally.^' 

386]  <c)  Time  of  Accounting.  The  tiiae 
when  the  account  was  stated  must  he  alleged.^* 

387]  (d)  Subject  Hatter  of  Original  Deht. 
Upon  the  principle  that  the  implied  promise  result- 
ing £rom  the  accountihg  is  the  gist  of  the  caase  of 
action  upon  a  stated  account,  the  subject-matter 
of  the  original  debt  need  not  be  set  forth,^*  and 
therefore  a  bill  of  particulars  need  not  be  filed  with 
the  pleading,"  and  it  need  not  allege  that  an  in-- 
debtedness  acl^lly  existed  between  the  parties.^' 
Bnt  where  the  parties  are  such  that  their  right  to 
sue  and  liability  to  be  sued  is  restricted,  it  should 
be  aveired  that  the  account  was  stated  of  certain 
moneys  due  by  defendant  to  plaintiff  for  and  by 
reason  of  some  matter  which  can  by  law  meaie  a 
debt  from  the  one  to  the  other."  And  it  has  been 
held  that  where  one  eonnts  on  a  parol  statement  dt 
aeconnta  he  must  set  out  the  or^^inal  accounts  set- 
tled, 1^  e^ibits  or  otherwise,  so  that  the  opposite 
pafty  may  have  notice  of  the  matters- alleged  to 
have  beem  adjusted."  Bnt  even  under  this  rule  a 
pleading  whidi  allies  the  nature  of  tfaff  original 
indebtedness  and  a  subsequent  accounting  is  suf- 
ficient.*' 

3881  (e)  PaitiM.  While  an  account  need  not 
be  stated  between  the  original  parties,"  yet  where 
the  account  filed  with  the  complaint  purports  to 
be  an  aeeonnt  between  defendant  and  a  person  other 
than  plaintiff,  and  there  is  nothing  in  the  complaint 
to  show  that  plaintiff  has  acquired  the  ownership, 
a  judgment  by  default  under  a  service  by  publica- 
tion cannot  be  supported.^  However,  this  objec- 
tion cannot  be  taken  advantage  of  on  general  .de- 
murrer,  where   the.  complaint   alleges   that  the 


account  was  stated  between  the  parties.?  A  declar- 
ation by  husband  and  wife  on  an  account  stated 
must  show  that  the  accounting  was  concerning  mab- 
ters  in  which  the  wife  had  an  interest.^* 

389]  (f )  Breach  of  Promise  to  Pay.  An  alle- 
gation, after  setting  out  an  accounting  between  the 
parties,  that  defendant  had  not  paid  any  part  of 
the  balance  found  due,  is  a  sufficient  allegation  of  the 
breach.^  So  an  ^l^tion  that  upon  the  statement 
of  an  aceoant  a  balance  was  found  to  be  due  suf- 
ficiently shows  that  there  was  a  breach  of  contract.** 
And  an  alle^ion  that  defendant  "has  not  paid 
any  of  the  said  mon^y,  or  any  part  thereof,  or  the 
said  ten  per  cent,  interest,  or  any  part  of  the  said 
interest,"  is  £Ood,  although  not  abeolntely  certain 
to  every  intent  in  every  particular.^ 

390]  (3)  Joinder  of  Oonnts.  It  is  said  to  be 
advisable  to  insert  a  count  on  an  account  stated 
in  all  declarations  in  assnmpsit  for  a  recovery  of 
a  money  dranand,^  and  sometimes  it  is  necessary, 
as  in  actions  by  wr  against  executors  and  adminis- 
trators when  it  becomes  material  for  plaintiff  to 
rely  upon  a  promise  or  acknowledgment  since  the 
death  of  testator  or  intestate."  An  additional  alle- 
gation in  a  complaint  on  a  stated  Account  that  for 
the  balance  due  upon  the  account  stated  defendant 
executed  a  promissory  note  does  not  make  the  plead- 
ing state  more  than  s  sins^e  cause  of  aetion.*"  A 
party  may  join  a  count  for  the  original  debt  with 
a  count  upon  an  account^  stated,  and,  in  such  eondi- 
tion  of  the  pleadings,  should  h^  fail  upon  the  ac- 
count stated,  he  may  recover  upon  t^e  ordinal 
debt;'*  and  tiie  oonverse  is  likewise  true."  Bnt  if 
the  pleadings  are  framed  so  that  the  party  relies 
solely  upon  the  aeeonnt  stated  he  cannot  oll^  back 
upon  the  original  aeeonnt;^  and,  oonversely,  if  the 
complaint  is  based  on  the  original  account  a  re- 
covery cannot  be  had  on  an  account  stated." 


that  the  omlBsion  Is  cured  by  verdict) ; 
Kent  V.  HlKhleyman,  17  Mo.  A.  9. 

13.  Hopkins  V.  Logan,  7  Uowl.  P. 
C.  360;  Tyke  v.  Cosford,  14  U,  C.  C.  P. 
64.  See,  however.  Fountain  County 
v.  BUsland,  12  Ind.  668. 

14.  Ixtventhal  v.  Morris,  lOS  Ala. 
3^2,  15  S  672  (holding  that  a  com- 
plaint without  this  averment  would  be 
as  defective  as  a  complaint  upon  a 
promissory  note  which  failed  to  aver 
when  the  note  was  made). 

Ca]  Slnui  laid  after  ootnmenoeinatt 
of  sntt^Where  ^he  time  was  laid  as 
after  the  commencement  of  a  suit  It 
was  held  not  to  render  the  declara- 
tion demurrable,  as  In  sach  a  case 
plaintiff  would  be  confined  in  his  proof 
to  a  time  before  the  commencement  of 
the  action.   Carlisle  v.  Davis,  9  Ala.  868. 

15.  Qa.— Southern  R.  Co.  v.  Grant, 
136  aa.  303.  305,  71  SB  432  AnnCaa 
1S12C  472  [cit  Cyc]. 

111. — Manchester  P.  Assor.  Co.  V. 
Pitspatrlc^  120  111.  A.  535. 
'  Haas. — ^Hoyt  v.  Wilkinson,  10  Pick. 

**MIch.— Whlt«  V.  Campbell,  26  Mich. 
462. 

HlBS.— UeCall  v.  Nave,  52  Hiss.  404. 

Mo. — Kowel  V.  Olvens,  79  Mo.  77. 

N.  T.— Schutx  V.  Morette.  14«  N.  T. 
137,  40  NB  780;  Hall  v.  New  Tork 
Brick,  etc.,  Co.,  95  App.  Dlv.  371,  88 
NTS  bS2;  Moss  v.  Llndblom,  89  App. 
Dlv.  686,  67  NTS  703  [rev  26  Misc. 
167,  66  NTS  746];  Montgomerle  v. 
Ivers,  17  Johns.  38 ;  Holmes  v.  D'Camp, 

1  Johns.  84.  3  AmD  293. 

Pa.— McClelland  v.  West,  70  Pa.  183. 

Vt. — Powers  v.  New  England  P.  Ins. 
Co.,  68  Vt.  390,  35  A  831. 

Va.— Fitch  V.  Leltch.  11.  Leigh  (38 
Va.)  471. 

Eng.— -Mllward  t.  Ingram,  2  Mod. 
42,  86  Reprint  tSO:  Foster  v.  Allans  on, 

2  T.  ,R.  479,  100  Reprint  268. 


Aoooiut  stated  M  Mw  promise  al- 
tering character  of  original  debt  see 
supra  S  331. 

[a]  Sowever,  the  court  may  em- 
brace specialties  with  other  securities 
(State  V.  Jennings,  10  Ark.  428;  Gilson 
V.  Stewart,  7  Watts  (Pa.)  100;  Foster 
v.  Allanson.  2  T.  R  479,  100  Reprint 
258;  Moravia  V.  Levy,  2  T.  R.  483  note, 
100  Reprint  260),  or  a  balance  struck 
and  a  promise  to  pay  a  sum  of  money 
due  upon  a  specialty  (Hoyt  v.  Wilkin- 
son, 10  Pick.  (Mass.)  31;  Miller  v. 
Watson,  7  Cow.  (N.  Y.)  39),  and  It  la 
proper,  it  seems,  to  allege  that  the  debt 
was  Incurred  through  fraud  (Jewett  v. 
Bentson,  IS  S.  D.  575,  101  NW  715). 

16.  See  Infra  |  396. 

17.  Bouslog  v.  Qarrett,  39  Ind.  838; 
McDowell  V.  North,  24  Ind.  A.  485,  65 
NE  789. 

la.  Huron  Dtst.  Council  v.  London 
Diet.  Council,  4  U.  C.  Q.  B.  S02  (a 
case  involving  certain  distriots  as 
parties). 

19.  Neyland  v.  Neyland,  19  Tex. 
423;  Hill  V.  Newlee,  2  Tex.  A,  Civ. 
Cas.  I  217. 

[a]   A  neolal  ncCTtioa  to  the  pe* 

tluon  that  the  account  la  not  itemised 
la  good  in  an  action  on  an  account 
stated,  as  well  as  in  an  action  on  an 
open  account.  Bartholomew  v.  Shep- 
perd,  <Tex.  Civ.  A.)  98  SW  218. 

20.  Heidenheimer  V.  IEIIIb,  67  Tex. 
426,  3  3W  666. 

ai.   See  supra  I  314  et  seq. 

aa.  Thompson  v.  Stetson,  16  Nebr. 
112,  17  NW  368. 

83.  Moss  v.  Llndblom,  89  App. 
Dlv,  686,  57  NTS  708  (holding  that 
an  objection  to  a  complaint  on  the 
ground  that  It  appears  from  an  ac- 
count attached  to  it  that  the  state- 
ment of  the  account'  was  not  made 
between  plaintllt  and  defendant,  but 
that  -anouier  than  defendant  apveara 


to  have  signed  It,  cannot  be  raised  on 
general  demurrer,  because  such  a  de- 
murrer admits  the  allegation  of  the 
complaint  that  the  account  was*  stated 
between  the  parties,  and  whether  the 
person  Who  signed  the  statement  was 
authorized  to  do  so  Is  a  mere  matter 
of  proof  to  be  considered  on  the  trial). 

34.  Johnson  v.  Lucas,  1  El.  &  B. 
669,  72  ECL  669,  118  Reprint  684. 

SB.  Debenham  v.  Chambers,  3  M. 
&  W.  128. 

ae.  Johnston  v.  Ferris,  14  Daly  (N. 
T.)  802,  1&  NYSt  666. 

27.    Matlock  v.  Purefoy,  18  Ark.  492. 

38.    1  Chitty  PL  (leth  Am.  ed)  371. 

[a]  The  mlM  of  SU.  T«mi,  4  Wn. 
XV,  expressly  allowed  this  count  to  be 
joined  with  any  other  count  for  a 
money  demand.   1  Chitur  PL  269,  373. 

S9.  1  Saunders  PL  <2d  Am.  ed)  20. 
See  Executors  and  Adminlstraton  [18 
Cjrc  974  et  seq]. 

30.  Claire  v.  dalre,  10  Nebr.  64, 
4  NW  411. 

31.  Johnson  v.  Tyng,  1  App.  Dl". 
610,  37  NTS  616 ;  Goings  v.  Patten, 
17  AbbPr  (N.  Y.)  839, 

[a]  Xn  framlBV  the  pltiflfnr  rales 
of  XII.  4  "Wia*  TTf  It  was  con- 
sidered that  in  assumpsit  and  debt  on 
simple  contract  plaintiff  should  be  et 
liberty  to  proceed  as  well  for  the  arlg- 
Inal  debt  as  upon  any  admission  that 
the  debt  was  due,  and  therefore 
the  rule  provided  that  a  count  for 
money  due  on  the  account  stated  mifrtit 
be  Joined  with  any  .other  count  for 
a  money  demand,  although  It  may  not 
be  to  establish  a  distinct  suhJect-mat' 
ter  of  complaint  In  respect  oi  each  of 
such  counts.  1  Chitty  PL  (16th  Am. 
ed)  47S. 

38.    Grant  v.  Aiken,  2  K  B.  406. 
38.   See  Infra  |  297. 
M.   ^UTison  T.  Henderaon,  67  Kan. 
102,  72^  878k-» 
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[i  391]  b.  FleftwAnswn"— (1)  InetMnL  The 

general  plea  or  answer  at  etmuntm  law  to  an  action 
on  aeeoont  stated  is  non  assoiopBit,''  and  under  the 
code  form  of  {heading  it  is  either  a  general  or 
special  doiial  of  the  material  averments  of  the 
eompUont.**  At  common  law  a  plea  not  in  form 
the  general  issue  but  which  amounts  to  the  genoal 
issue  is  bsd.'"  An  answer  which  denies  that  de- 
fendant aeknowledged  that  he  was  indebted  to 
plaintiff  in  the  sum  stated  or  that  he  promised  to 
pay  the  sum  is  safBeient" 

[i  392]  (S)  Infionaiitait  DefeoNB.  It  has  been 
held  that  in  an  aeti<m  on.  an  aeeonnt  stated  de- 
fendant ma;  set  up  under  the  general  denial  the 
def«ise  that  no  account  was  stated,  and  may  as  a 
further  defense  set  up  ffcets  entitling  him  to  open, 
sorebarge,  or  falsify  the  account,^ 

393]  (3)  DopUdty.  Where  other  oommon 
counts  are  joined  witb  a  ooimt  for  the  same  amount 
on  an  account  stated,  plaintiff  claims  two  sums, 
and  the  account  stated  must  be  understood  to  havd 
been  stated  of  sums  otitor  than  that  aepsntety 
demanded  in  the  other  counts  whether  it 
be  BO  expressed  in  the  counts  or  not,  and  the 


plea  must  go  to  separate  claims  of  distinct 
amounts.*^ 

[$  394]  G.  BepUeation  or  Bs^."  JUthoui^ 
plaintiff  need  not  allege  an  ez|ness  promise  in  order 
to  reooTOr  on  an  account  stated,  yet  when  he  de- 
clares upon  the  implied  promise,  but  relies  upon  a 
new  promise  to  ti^e  the  or^nal  debt  out  of  the 
operation  of  the  statute  of  limitations,  which  is 
pleaded,  he  must  set  up  the  expresa  promise  by 
way  of  reply.** 

3Q5]  d.  AnMndnent.  It  is  within  the  dis- 
cretion of  the  court  to  allow  an  amendment  of  the 
eonqdaint  which  will  make  the  action  one  of  aecoiAt 
stated.^  In  an  action  (m  an  account  stated  an 
amendment  may  be  Allowed  adding  a  separate  cause 
of  action  on  a  note  included  in  the  account.*"  A 
complaint  in  an  action  on  an  account  stated  may 
be  amended  by  striking  out  allegationB  with  respect 
to  credits  ebumed  by  defendant/*^ 

[}  396]  6l  Bill  of  PaitienlaiB;  Oopr  of  Aflconnt. 
Ko  bill  of  particulars  need  be  filed,  nw  need  a  copy 
of  the  original  aeeoont  be  annexed  to  the  com- 
plaint," in  the  absence  of  some  statute  to  the 
contrary;**  nor  Is  it  necessary  in  any  way  to^de- 


35.  Votau  of  plMM  In  acUims  oa 
•tatad  ■ooonsta  see  Kennedy  v.  Broun, 
13  C.  B,  N.  B.  877.  lOe  BCL  «77,  1 
ERC  7«9 ;  Webber  v.  TJvlU,  2  Saund.  ■ 
IZi.  8B  Reprint  Sit. 

se.  UcKenxie  v.  Poonnan  Silver 
Mines.  88  Fed.  Ill,  31  CCA  409 ; 
Jacobs  T.  naher,  I  C.  B.  178,  KO  ECL 
178.  186  Reprtnt  BOB. 

37.  Teller  v.  Ferguson,  24  Colo. 
432,  51  F  429 ;  Pleld  v.  Knapn,  108 
N.  Y.  87,  14  NB  829 ;  EnBlgn  v.  Hooker, 
«  App.  Dlv.  426,  39  NY3  B43. 

Stt,  Jacobs  V.  Fisher,  1  G.  B.  178, 
50  ECL  178,  18E  Reprint  BOB  (holding 
that  under  the  general  Issue  "never 
Indebted,"  defendant  denies  that  he  Is 
indebted  to  plalntliC  on  an  account 
stated,  and  if  he  pleads  facts,  as  a 
failure  of  consideration,  which  show 
that  he  la  BOt  Indebted,  the  plea  will 
be  bad  as  amounting  to  the  general 
lame) :  Worrall  v.  Orayaon,  4  Dowl. 
F.  C.  718  (holding  that  under  tbe  gen- 
eral issue  It  may  be  shown  that  the 
accounts  are  not  settled  ov  adjusted, 
or  that  no  balance  was  struck  be- 
tween plaintiff  and  defendant,  and  if 
defendant  sets  up  facU  which  show 
this,  the  plea  will  be  bad  as  amoynt- 
iHB  to  the  general  Issue)  ;  May  v. 
KlnR,  12  Moa.  687,  88  Reprint  1B02 
(holding  that  If,  to  an  Indebitatus 
assumpsit  for  £40  for  work  and  labor, 
defendant  pleads  that  there  were  mu- 
tual dealings  between  plaintiff  and 
defendant ;  that  they  accounted  to- 
gether; and  that  thereupon  defendant 
was  found  in  arrear  only  £B,  the  plea 
}»  bad,  for  It  amounts  to  the  general 
l»ue). 

39.  McKenzIe  v.  Poorman  Silver 
Mines,^88  Fed.  111.  81  CCA  409. 

40.  McKlnster  v.  Hitchcock,  19 
Nebr.  100.  2«  NW  70B.  Contra  Won- 
derly  v.  Christian,  91  Ma  A.  IBS. 

41.  Mee  V.  Tomltnson,  4  A:  &  B. 
2S2,  31  ECL  129.  Ill  Reprint  785: 
Fbot  T.  Baker.  S  M.  ft  O.  886,  44  BCL 
181,  184  Reprint  598;  Rawllnson  v. 
Shand.  5  H.  ft  W.  488. 

[a]  So*  wbwe  tbe  Wn  of  pw- 
ttoBlan  does  nirt  ladloate  to  walAli 
oout  it  appUea,  and  the  ad  damnum 
Is  too  small  to  cover  lx>th  counts  if 
intended  for  different  demands,  an 
answer  which  covers  the  whole  of 
plalntlfTs  case  Is  gbod.  Rundlett  v. 
Weeber.  S  Gray  (Mass.)  263. 

43.  Tozm  m  M^loatlen  In  action 
<m  aeooast  etatad  see  Webber  v. 
Tlviu.  8  Saund.  1S4.  85  Reprint  848. 

41.  Dyer  t.  Isham,  4  Oh.  CIr.  Ct. 
439,  2  Oh.  CIr.  Dec.  «S<  (holding 
however,  that  wbere  the  parties  n>  to 
trial  withont  objecting  on  these  pguits. 
and  the  caw  la  tried  as  If  the  line 


were  proptfly  made  by  the  pleadings. 
It  will  be. too  late  to  objeot  thereafter). 
44.   Volkenfng  t.  De  Grant  81  N. 

Y.  288. 

[a]    ftmaadment    on    appeal.  Aa 

plaintiff  suing  upon  an  account  stated 
must  recover  thereon,  if  there  Is  a 
failure  of  proof  on  account  of  which 
the  complaint  Is  dismissed,  and  no 
amendment  is  asked,  an  amendment 
will  not  be  allowed  on  appeal  for 
the  purpose  of  reversing  the  judgment 
of  dismissal,  although  it  appears  that 
something  was  due  which  would  have 
Justlfled  an  amendment  In  the  court 
below,  Volkenlng  v.  De  Oraaf,  81 
N.  T.  268. 

48.  Oden  v.  Bonner,  98  Ala.  398, 
9  S  409  (holding  that  In  an  action 
on  a  stated  account  against  two  per- 
sons as  late  copartners,  it  appearing 
that  another  Arm  constating  m  one  of 
the  late  copartners  and  another  had 
succeeded  the  first  Arm  without  assum- 
ing its  liabilities,  the  court  properly 
permitted  plaintiff  to  amend  by  dis- 
missing as  to  the  member  of  the  flrst 
partnership  who  was  not  a  member 
of  the  succeeding  partnership,  and 
adding,  as  a  separate  cause  of  action 
against  the  member  of  the  succeeding 
firm  who  was  a  member  of  the  old 
flnn.  notes  of  the  new  Arm,  which 
were  Items  of  the  original  account, 
because  a  new  cause  of  action  was 
not  thereby  set  up). 

46.  Brown,  etc,,  Co.  v.  OiM,  14  N. 
M.  282,  91  P  716. 

47.  Cal. — Auserals  t.  Naglee,  74 
Cal.  60,  15  P  871.  See  however  cases 
infra  note  48. 

Ga.~Ward  v.  Stewart,  108  Oa.  260, 
29  SE  872. 

Ind. — Salem  Oravel  Road  Co.  Pen- 
nington, 62  Ind,  176. 

Iowa. — Buehler  v.  Reed,  11  Iowa  182. 

Md.— Lyetl  v.  Walbach,  111  Md.  610, 
75  A  33ft 

Miss.— Pipes  V.  Norton,  47  Miss.  61. 

Mo. — Commercial  Electrical  Supply 
Co.  V.  Kroell,  85  Mo.  A.  837. 

Mont — Martin  v.  Helnze,  81  Mont. 
68.  77  P  427. 

N.  T.— Hoff  v.  Pent*,  1  AbbNCas 
288  ;  Ktngsley  v.  Jones.  1  NYLRec  216. 
See  however  cases  Infra  note  48. 

Utah.— RobblBS  v.  Woodhull.  1  Utah 
317. 

Va.— Fitch  Leltch,  11  Leigh  (88 
Va.)  471. 

48.  See  cases  infra  this  note. 

[a]  la  Oallfomla  it  Is  held  that, 
where  a  stated  account  is  sued  upen, 
defendant  Is  entitled  to  a  copy  of 
the  alleged  stated  account,  although 

{tlalntlfC  need  not  furnish  the  original 
terns  of  the  open  account  upon  which 
the  alleged  stated  account  was  baaed. 


Coffee  WUllams,  103  Cal.  fiSO,  87  P 
604. 

[b]  m  Kaasaoha setts  the  statute 
required  a  bin  of  particulars  to  be 
flled  under  all  the  common  counts. 
Including  the  Inslmul  computassent, 
and  it  was  held  that  while  it  might 
he  true  that  the  bill  of  particulars 
under  that  count  would  not  necessarily 
give  the  items  of  indebtedness, .  and 
that  such  Items  need  not  be  shown 
in  proof  on  the  trtal.  there  could  be 
no  objection  to  a  bill  of  particulars 
stating  all  the  items  of  the  Indebted- 
ness, and  showing  the  basis  of  the 
alleged  hidebtedness  on  the  Inslmul 
computassent,  if  plaintiff  should  elect 
to  nie  such  a  bill.  Rundlett  v.  Weeber, 
3  Gray  263. 

[c]  In  Vew  Tork  (1)  where.  In  an 
action  for  an  aocountlng  on  a  con- 
tract, defendant  alleges  the  giving  of 
statements  from  time  to  time,  showing 
the  state  of  plaintilTs  account,  and 
pleads  a  counterclaim  based  on  an 
account  stated,  containing  Itema,  and 

Slalntlff  denies  the  account,  under  Code 
tv.  Proo:  i  581,  providing  that  a 
party,  on  demand,  must  deliver  a  copy 
<^  the  account  relied  upon  in  his 
pleadlOM  he  is  entitled  to  a  bill  of 
particulars  of  the  accounts  constituting 
such  counterclaim.  Keyes  v.  George 
G  Flint  Co.,  69  App.  Dlv.  141,  74 
NTS  483.  (2)  And  in  Sanches  T. 
Dickinson,  19  NTS  788,  defendant  In 
an  action  to  recover  a  balance  pleaded 
an  account  stated,  and  upon  a  demand 
for.  copies  of  the  accounts  and  a  re- 
fusal to  furnish  them  he  was  pre- 
cluded from  giving  evidence  of  any 
such  accounts  or  the  Items  thereof, 
upon  the  ground  that  it  was  as  neces- 
sary for  plaintiff  to  know  what  the 
account  contained,  where  it  la  claimed 
that  the  account  is  a  stated  account, 
as  in  the  case  of  an  account  upon 
which  a  balance  la  claimed.  (3)  See 
however  Cunard  v,  Francklyn,  49  Hun 
233.  I  NTS  877  (holding  that  the 
statute  In  New  York  requiring  copies 
of  accounts  would  Include  an  account 
stated  which  contains  Items,  but  that 
In  the  case  In  hand  the  account  in- 
volved was  not  such  an  account,  but 
consisted  In  data  or  evidence  upon 
which  the  parties  reached  their  agree- 
ment). 

[d]  In  Taxas  (1)  defendant  is  en- 
titled to  a  bill  of  particulars,  and  a 
special  exception  to  the  petition  on 
the  ground  that  the  account  is  not 
Itemised  Is  good.  Bartholomew  v. 
Shemard,  41  Tex.  Civ.  A.  679,  93  SW 
218.  (2)  So  where  plaintiff  counts 
upui  a  parol  statement  of  accounts, 
he  must  set  forth  the  original  ac- 
oouata  br  exhibit  or^'irtherwlBe  with 
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scribe  the  character  of  the  original  dealingB  out  of 
which  the  accounting  arose/' 

397]  6.  Imiub,  Proof,  and  Variance.  Where 
defendant  acknowledges,  the  receipt  of  an  account 
rendered,  but  denies  the  allegation  that  he  assented 
to  its  correctness,  this  is  sufficient  to  raise  the  issue 
as  to  the  stating  of  an  account.'*'  An  answer  set- 
ting up  that  plaintiff  was  induced  by  fraudulent 
representations  to  enter  into  the  transaction  on 
which  the  ftceount  stated  is  based  presents  issuable 
faets."^  Under  the  general  issue  or  general  denial 
any  evidence  is  admissible  which  shows  that  no 
ftiBCOunt  WEB  stated,  that  beii^  the  thing  upon  which 
the  recovery  depends."^  But  under  the  general  de- 
nial^ ^e  only  issues  are  whether  the  parties  had 
settled  their  accounts  and  had  agreed  on  the  amount 
doe,  and  whether  there  was  an  agreement  to  pay 
such  amount  and  whether  it  had  been  paid;*"  and 
the  court  will  not  permit  any  inquiry  into  the 
validity  of  the  items  composing  the  original  cause 
of  action."*  But  defendant  may  show  payment  of 
the  account,"'  or  that  the  transaction  out  of  whiah 
plaintiff  claimed  money  for  services  bad  never  been 
ooqipleted,"*  or  any  facta  which  tend  to  show  the 
inherent  improbability  of  defendant  having  agreed 
to  the  account."  Any  affirmative  defense  must  foe 
specially  pleaded."   Where  the  ndme  of  a  person  is 


Buch  clrcumetantlalltr  as  to  apprise 
defendant  ot  the  particular  accounts 
adjusted,  so  that  ft  may  be  seen  by 
defendant  whether  the  action  Is  bud- 
Ject  to  the  bar  or  the  statute  of  limita- 
tions, and  tn  order  that  defendant  may 
be  able  to  plead  specially  any  objections 
he  may  have  to  urge  to  the  atatemeat 
of  the  account  Neyland  v.  NeyUmd, 
19  Tex.  428. 

<W>  Ark. — State  v.  Jennlnsa,  10  At^ 
428. 

Conn. — Plumb  v.  Curtis,  6fi  Conn. 
164,  88  A  998. 

Masa— Hoyt  v.  Wilkinson.  10  Pick. 
81. 

Mich.— White  v.  CampbeU.  26  Mich. 
468. 

"Miss.— McCall  V.  Nave,  B2  Miss.  494. 

Mo.— KoeKCl  V.  aivens,  79  Mo.  77. 

N.  Y. — Mobs  v.  Llndblom.  89  App. 
Div.  686,  67  NTS  70S;  Miller  v.  Wat- 
son, 7  Cow.  SS;  Montgomerle  v.  Ivers. 
IT  Johns.  88;  Holmes  v.  DeCamp,  1 
Johns.  84,  3  AmD  298.  _ 

Pa.— MoClelland  v.  West  70  Pa. 
188 ;  Qllson  v.  Stewart.  7  Watts  100. 

Vs.— Fitch  V.  Leitch,  11  Leigh  (88 
Va.)  471. 

Eng. — Mllward  Ingram,  2  Mod,  48, 
86  Reprint  980 :  Moravia  v.  Levy.  2  T. 
R.  483  note,  100  Reprint  8fl0;  S^>8t«r 
V.  Allanson,  2  T.  R.  479,  100  Reprint 

zes. 

60.  McKenzIe  v.  Poorman  Silver 
Mines,  88  Fed.  Ill,  31  CCA  409. 
.  [a]  A  reason  assigned  for  this  Is 
that  the  mere  rendition  of  an  account 
is  not  of  itself  enough  to  make  an 
account  stated.  McKenzie  v.  Poorman 
Silver  Mines,  88  Fed.  111.  31  CCA  409. 

51.  Jewett  v.  Bentson,  18  &  D.  676, 
101  NW  716  (rev  reh  80  S.  D.  17B,  106 
NW  173]. 

63.  Mayer  Coal  Co.  v.  Stallsmith, 
89  Kan.  81,  1S9  P  831 :  Barr  v.  Lake, 
147  Mo.  A,  252.  126  SW  765  :  Field 
V.  Knapp,  108  N.  T.  87,  14  NE  829 ; 
Ensign  V.  Hooker,  6  App.  Dlv.  425,  39 
NTS  643  :  Pope  Mfg.  Co.  v.  Charleston 
Cycle  Co.,  59  S.  C.  29.  37  SE  20. 

[al  Vote  not  matured.^ — ^Wheretbe 
evidence  of  an  account  stated  is  a  note 
which  had  not  matured  when  the  ac- 
tion was  brought,  this  may  be  shown 
under  the  general  issue.  Hill  v.  Lott, 
13  17.  C.  Q.  B.  466. 

B3.  r.  S.  Health,  etc.,  Ins.  Co.  v. 
Batt,  49  Ind.  A.  277,  97  NE  196. 

54.  Barr  t.  Lake,  1«7  Mo.  A.  262, 
126  SW  766. 

65.  Mayer  Coal  Co.  v.  Stallsmith, 
89  Kan.  11.  129  P  881 :  Baker  v. 
Ortffln.  48  mie.  I,  86  NTS  679.  14 


NTAnnCas  369;  Kamlnsky  v.  Mendel- 
son,  25  Misc.  600.  64  NYS  1010. 
Contra  Fidgett  v.  Penny,  1  C.  M.  & 
R.  108.  See  also  Evans  v.  Dovrnes,  2 
Jur.  1066. 

ta]  Payment  antedatlBg'  the  Mt- 
ttamaat  cannot  be  shown  under  the 
general  denial.  Barr  v.  Lake,  147  Mo. 
A.  252,  126  SW  756. 

[b]  l>ajnneat  of  Items  not  in- 
<tfuded.'  ■Testimony  as  to  payments  for 
goods  not  received  {rom  the  seller, 
and  not  Included  In  the  account  stated. 
Is  irrelevant,  and  properly  excluded, 
where  recovery  on  the  common  counts 
is  sought  Poppell  V.  Culpepper,  66 
Fla.  616.  47  S  861. 

6S.  Baker  v.  Griffln,  43  Misc.  1, 
86  NTS  679,  14  NTAnnCas  369. 

67.  Baker .  v.  Griffln.  48  Misa  1, 
86  NTS  679.  14  NTAnnCas  369. 

58.  Gal.- Heady  v.  March,  75  CaL 
664,  17  P  702. 

Colo. — St  Louis  Lager  Beer  Bottling 
Co.  V.  Colorado  Nat  Bank,  8  Colo. 
70.  6  P  800. 

Mass. — Dunbar  v.  Johnson,  108  Mass. 
619. 

N.  T.— Weeks  V.  Rwt,  6  Hun  847 ; 
Beach  V.  Kidder.  8  NTS  687;  Barker 
V.  Hoff.  68  HowPr  882;  Anthony  v. 
Day,  62  HowPr  36. 

Pa. — ^Teller  v.  Sommer,  182  Pa.  38, 
18  A  1071.  _ 

Wis. — Hawley  v.  Harran,  79  Wis. 
379,  48  NW  678. 

ral  Prematultir.  of  ootloiu— Tn 
Balrd  v.  Crank,  98  Cal.  293,  S3  P  63, 
however,  It  was  held,  in  an  action 
upon  an  account  stated,  where  it  ap- 
peared that  defendant  agreed  to  pay 
the  sum  found  to  be  due  when  he 
should  make  a  settlement  with  his 
agent,  but  It  did  not  appear  whether 
such  settlement  had  been  made  before 
the  commencement  of  the  action,  that 
the  question  whether  such  settlement 
had  been  made  did  not  arise  where 
the  answer  did  not  set  up  as  a  de- 
fense that  the  action  was  prematurely 
brought, 

[b]  niegMltjr— Tn  an  action  by  an 
Insurance  company  on  an  account 
stated  by  defendant,  an  agent  of  the 
company,  the  defense  that  the  business 
on  which  the  account  Is  based  was 
conducted  In  violation  of  law  must 
be  pleaded  and  proven,  Bremer  v. 
Ring,  146  App.  Dlv.  724,  131  NTS  487. 

59.  Roes  v.  Teatman,  2  Swan 
(Tenn.)  144. 

aOL  Hughes  Smlther.  168  N.  T. 
BBS,  67  NB  1111  [aff  88  App.  THV.  590, 
49  ^8  1161. 


subscribed  to  an  aeconnt  without  an  acknowledg- 
ment of  its  correctness  except  snch  as  may  be  in- 
ferred from  the  signature,  he  may  show  that  the 
signature  is  not  genuine  without  pleading  non  est 
factum  tmder  oath."  If  plaintiff  snes  upon  a 
claim  as  an  aeeount  stated,  upon  the  theory  that 
the  relation  of  the  parties  was  that  of  prinei{ttl 
and  agent,  he  cannot  recover  if  the  relation  was 
that  of  persons  engaged  in  a  joint  adventnre.** 
When  a  party  snes  on  an  ftoeonnt  stated,  he  must 
prove  the  statement  of  the  neeoont  to  entitle  him 
to  recover;  he  cannot  recover  on  proof  of  separate 
items  of  an  open  account,^^  or  any  other  account," 
unless  the  pleadings  are  so  f/amed  as  to  show  that 
he  does  not  rely  solely  upon  a  stated  account;" 
and  even  if  a  count  for  the  original  debt  is  joined, 
but  the  issue  at  the  trial  is  confined  to  the  aceennt 
stated,  judgment  cannot  be  rendered  for  an  item 
of  the  account  upon  failure  to  prove  the  stated 
account."  But  where  the  tranaaetiona  upon  the 
result  of  which  the  balance  is  sodght  to  be  re- 
covered are  not  pleaded  as  an  aceonnt  stated,  'it 
is  permissible  for  either  party  to  show  the  nature 
of  saoh  transactions."*  In  order  to  recover  on  an 
account  stated,  plaintiff  must  of  courte  declare 
thereon  as  sneh.*"  The  reason  for  this  is  that  the 
action  upon  an  account  stated  is  upon  the  promise, 

61.  Ala. — Comer  v.  Way,  107  Ala. 
300,  19  3  966,  64  AmSR  93. 

Ky.— Mattingly  v.  Shortell,  120  TCy. 
62,  86  SW  216,  27  KyL  426,  8  Ann 
Cas  1184.  , 

Mo. — Koegel  V.  Olvens,  79  Mo.  77 ; 
Barr  v.  Lake^  147  Mo.  A.  262,  126 
SW  766. 

N.  T.— Volkening  v.  Do  Oraaf,  81 
N.  T.  268  ;-,Kaufrmann  v.  Judah,  78 
App.  Dlv.  632,  79  NTS  494;  Johnson 
V.  Tyng,  1  App.  Dlv.  610,  37  NTS  516; 
Goings  V.  Patten,  1  Daly  168 ;  Mincer 
V.  Green,  47  Misc.  874,  04  NYS  15; 
Campbell  v.  Blount.  82  MIms.  766,  66 
NTS  t86. 

Or. — Trumans  v.  Owens.  17  Or.  K2S. 
21  P  666. 

S.  D.— Hale  v.  Hale,  14  S.  D.  644, 
86  NW  660. 

 See  however  Blewett  v.  Oaynor,  77 

Wis.  378.  46  NW  647  (where  the 
ccnnplalnt  was  held  to  be  net  solely 
on  an  account  stated,  rendering  ft 
necessary  for  plaintUts  to  inrove  an 
aooounting  and  settlement). 

65.  Stein  V.  Stein.  140  App.  Dlv. 
808,  186  NTS  244 ;  Uhlhorn  v.  Hover. 
49  Misc.  €38,  97  NTS  1040. 

•a.  Goings  V.  Patten,  1  Daly  (N. 
T. )  ICS. 

Johnson  v.  Tyng,  1  App.  Dlv. 
610,  87  NTS  616. 

S5.  Northern  Line  Packet  Co.  v. 
Piatt,  22  Minn.  413. 

66.  U.  S.— Patlllo  V.  Allen-Weat 
Commn.  Co.,  108  Fed.  728,  47  CCA  637. 

Ala. — Loventhal  v.  Morris,  103  Ala. 
832,  16  S  672. 

Ark. — Allen-West  Comran.  Co.  v. 
Hudgina,  74  Ark.  468.  86  SW  289. 

Del. — ^Thompson  v.  Thompson.  2  Del 
202. 

Kan. — Harrison  v.  Henderson,  67 
Kan.  202,  72  P  878. 

Minn. — McCormi<ric  Harvesting-Mach. 
Co.  V.  Wilson,  89  Minn.  467,  40  NW 
671 ;  Northern  Line  Packet  Co.  v. 
PUtt,  22  Minn.  418. 

Miss.— McCall  v.  Nave,  62  Miss.  494. 
Mo. — McGulre  v.  De  Frese,  77  Mo.  A 
683. 

N,  T. — O'Loughlin  v.  Ayrault.  183 
.NTS  444 :  Zent  v.  Watts.  1  NTS  702. 
And  see  Sparks  v.  Duces,  123  App.  Dlv. 
607.  108  NTS  646  (holding  that  where 
a  complaint  fails  to  state  a  cause  of 
action  for  goods  sold  and  delivered 
because  It  does  not  allege  the  agreed 
price  or  value  of  the  goods,  and  It  is 
not  framed  as  a  complaint  on  an  ac- 
count stated,  allegations  that  an 
Itemised  aeoount  was  famltiied  de- 
fendant and  tb^  be  mad*  partial 
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express  or  implied,  in  the  aeeonnting,  and  not  npon 
the  original  liability."  Thus  he  cannot  under  a 
declaration  on  the  orieinal  aceount  recover  on  proof 
of  an  account  stated."^  But  it  has  been  held  under 
the  code  that  a  judgment  may  be  rendered  on  an 
account  stated  notwithstanding  there  was  no  alle- 
gation of  an  aceount  stated'  in  the  complaint."  And 
if  no  objection  is  made  to  evidence  of  the  account 
stated,  or  to  the  recovery  under  the  ple^idingB  on 
the  basis  of  the  account  stated,  the  objection  that 
the  pleading  did  not  authorize  the  recovery  will 
not  be  avaiUble  on  appeal."*  The  allegation  of  the 
time  when  the  account  wa^  stated  need  not  be 
proved  strictly  as  laid.^^  Proof  of  a  promise  to  pay 
the  aeeonnt  when  able  is  not  at  variance  with  an 
illation  of  a  promise  to  pay  unoonditionally.'' 
Evidence  that  the  account  accrued  under  a  written 
contract  ia  not  at  variance  with  a  complaint  on  an 
account  stated."  A  deelaration  on  an  aeeonnt 
stated  may  be  supported  by  evidence  of  an  ac- 


count rendered  to  a  firm,  where  plaintiff  did  business 
under  the  firm  name.*^ 

3Q8}  7.  ETidence— a.  Burden  of  Proof;  Pn- 
Biimj^tifHifl.  The  burden  of  proving  that  the  account 
was  stated  is  upon  the  party  setting  it  up.**^ 
Where  an  account  is  r^dered  and  retained  with- 
out timely  objection,  the  implied  acquiescence  from 
such  silence  is  prima  facie  sufficient  evidence  of 
the  debt  shown  by  the  account.^"  And  where  ac- 
counts are  sent  by  the  regular  vehicles  of  com- 
munication they  will  be  presumed  to  hare  been 
received,  in  the  absence  of  evidence  rebntting  such 
presumption.^' 

399]  b.  AdnissibflitT^d)  In  Oenana.  An 
account  stated  'being  a  confession  that  there  ia  a 
fixed  and  definite  sum  due  from  one  person  to 
another  at  the  daie  of  the  alleged  aeeonnting,  any 
facts  which  show  that  this  is  a  necessary  result 
of  the  tmnsacHons  involved  are  eoinpetent  on  the 
trial  of  sneh  an  issue,"  as  that  the  parties  stmek 


payments  thereon,  do  nx»t  make  It  saffl- 

eient  on  demurrer). 

Or. — Oreffon  B..  etc,  Co.  v.  Swin- 
burne, 22  Or.  ST4,  SO  P  322;  Bump 
V.  Cooper.  20  Or.  G27,  2<  P  S4S;  Tru- 
mui  V.  Owens,  17  Or.  623,  21  P  166. 

Tex. — ^Hickman  v.  Scudder-Oale  Oro- 
oer  Ca,  (Civ.  A.)  62  SW  1081. 

Wash. — Wll8<m  V.  Waldron,  12  Wash. 
149.  40  P  740. 

[&1  Aaeoiuitlay  as  on*  lt*m  of  la- 
Mfiammm. — ^Where  a  complaint  al- 
leged that  under  a  contract  plalntlfta 
cut  and  hauled  a  certain  quantity  of 
\ogB  for  defendant  during  one  season, 
and  that  at  the  end  of  the  season 
the  parties  had  an  accounttng  under 
which  a  certain  amount  was  found 
due  to  plaintiffs,  which  defendants 
promised  to  pay,  and  that  in  the  fol- 
lowhiK  season  plalntirfa  cut  and  hauled 
another  quantity  of  logs  under  the 
Kttled  contract  upon  which  a  balance 
vas  due.  It  was  held  that  the  allegra- 
llons  of  the  first  accounting  merely 
Kroounted  to  an  admission  of  payment 
«scept  88  to  such  amount,  and  did  not 
convert  the  pleading  into  an  action 
on  an  -account  stated  so  as  to  make 
It  necessary  for  plalntlfTs  to  prove 
such  accounting.  Blewett  v.  Qaynor, 
n  Wis.  878,  46  NW  547._To  same 
effect  Slchel  v.  Davis,  15  N*S  317. 

[b1  laqnlrjr  Into  original  d«bt. — 
If  pulntifr  declares  upon  an  original 
debt  without  an  amendment  he  cannot 
exclude  evidence  of  a  defense  pertain- 
ing to  such  cause  of  action.  Mccormick 
Han-estlng-Mach.  Co.  v.  Wilson.  29 
Minn.  4«7.  40  NW  671 ;  Northern 
Line  Packet  Co.  v.  Piatt,  22  Minn. 
41J;  Wilson  v.  Waldron,  13  Wash. 
149.  40  P  740  (holding  that  where 
plaintiff  merely  declares  on  an  In- 
debtedn^s  on  an  account  for  mer- 
chandlse  sold  and  delivered,  evidence 
Is  admlsaibte  to  disprove  the  sale  and 
delivery) . 

67.  Columbia  River  Packlner  Co.  v. 
Tallant,  133  Fed.  990.  And  see  lupra 
II  331.  332. 

08.  Allen-West  Conunn.  Co.  v. 
Rudglnti,  74  Ark.  468,  66  SW  289; 
UcCormlcfc  Harvestinsr-Mach.  Co.  v. 
Wilson,  89  Minn.  467.  40  NW  571 ; 
McCorraIck  v.  Interstate  Consol.  Rapid 
l^nslt  R.  Ca,  154  Mo.  191,  66  SW 
2S2;  Wilson  V.  Waldron.  12  Wash. 
149,  40  P  740.  Contra  Theua  v.  Jlp- 
son,  8  Tex.  A.  Civ,  Cas.  I  189.  And 
«ee  Filer  v.  Pee^ilea,  8  N.  H.  226  (hold- 
Inir  that  evidence  of  an  account  stated 
will  support  a  count  for  money  had 
and  received). 

69.  Sloan  v.  Westfleld,  17  S.  C.  689. 

70.  AylBworth  v.  Qallagherm,  4 
XT3  868. 

[a]  >rooa«ai«J  to  trial  wlttont 
nirava  to  fona  «  plMdlng*. — In  New 
Tork,  where  the  complaint  alleged  an 
indebtedness  ui>on  an;  account  of  serv- 
ices rmdered  and  for  xdoimts  paid 
eat  at  tfafendanfa  Tequest,  this  was 
beld  not  to  mean  neoeasarlly  an  in- 


debtedness jipon  an  account  stated; 
and  where  the  trial  proceeded  without 
much  regard  tor  pleading,  and  plaintiff 
elected  to  proceed  upon  an  account 
stated,  and  the  court  at  the  close  of 
the  evidence  allowed  an  amendment  df 
the  answer  and  the  complaint  so  as 
to  make  It  confdrm  to  the  facts  proved 
without  making  the  record  formally 
■how  what  the  amendment  was  and 
without  exception  on  the  part  of  de< 
fendant,  there  was  no  error.  Dicker- 
son  v.  Scheuer,  1  NTS  419  [aff  121 
N.  T.  671,  24  1094]. 

71.   Loventhal  v.  Honis,  108  Ala. 
882,  15  S  672. 
'^Ta.    Mattlngly  v.  Shorten,  120  Ky. 
62,  85  SW  216,  27  KyL  426,  8  AnnCas 
1134.    Atid  see  supra  |  802. 

73.  Whittlngtcn  v.  Stanton,  OS  Fla, 
311,  68  S  489  ;  Marshall  v.  L«wark,  117 
Ind.  877.  20  NQ  263. 

74.  Charman  v.  Henahaw,  16  Gray 
(Mass.)  293. 

76.  Ala.— Christian  v.  Hill,  122.  Ala. 
490,  26  S  149  ;  Lallande  v.  Brown,  121 
Ala.  613,  26  8  997;  Comer  v.  Way, 
107  Ala.  300,  19  S  966,  54  AmSR  93  ; 
Iioventhal  v.  Morris,  103  Ala.  332,  16 
S  672. 

Ark. — Thurmond  v.  Banders,  21  Ark. 
265: 

'  I>eL— Shea  v.  Kerr.  17  Del.  198.  40 
A  241. 

III.— Pick  V.  Slimmer,  70  ni.  A.  368. 

Iowa. — Johnson  v.  Berdo,  181  Iowa 
624.  106  NW  809. 

Mich.— White  v.  Campbell,  25  Mich. 
468 ;  Stevens  v.  Tuller,  4  Mich.  287. 

Mo. — Koegel  v.  Qlvens,  79  Ma  77 ; 
Davis  V.  Boswell,  77  Ma  A.  294. 

N.  T.— Volkenlng  v.  De  Oraaf,  81 
N.  T.  268. 

Or. — Truman  v,  Owens,  17  Or.  622, 
21  P  686. 

R.  T. — Allen  v.  Woonsocket  Co..  11 
R  T.  288. 

Utah. — Benltefl  v.  Hampton,  8  Utah 
36»,  2  P  206. 

TV.    See  supra  |  276. 

7T.  Joshua  Hendy  Iron  Works  v. 
Brenneman,  186  Fed.  183 ;  Dartnr  v. 
Lastrapes,  28  La.  Ann.  606 ;  New  York 
Cab  Co.  V.  Crow,  23  Misc.  340,  51 
NTS  252.  See  'however  Rowland  v. 
Donovan.  18  Mo.  A.  664  (holding,  upon 
the  principle  that  an  account  must  be 
received  and  acquiesced  In,  In  order 
to  make  It  a  stated  account,  that 
proof  of  the  mailing  of  an  account  by 
a  creditor  to  a  debtor  does  not  of 
Itself  show  an  account  stated).  See 
Evidence  [16  Cyc  1066]. 

78.  Chapman  v.  Lee,  47  Ala.  148 ; 
Gooding  V.  HlnRBton.  20  Mich.  439 ; 
Lewis  V.  Du  Bois,  126  App.  Dlv.  614, 
110  NTS  337  ;  Montgomerle  v.  Ivera, 
17  Johns.  fN.  T.)  38;  Fltch  v.  Leitch, 
11  Leigh  <S8  Va.)  471. 

[a]  Adml— IblUty  of  aoooaat^d) 
In  an  action  upon  tne  promise  to  pay 
the  balance  struck  on  an  account  ren- 
dered, the  acoount  Itself  )■  not  com- 
petent avldenoek  and  therefore  It  la 


error  to  permit  the  Jury,  over  the  ob- 
jection of  defendant,  to  take  It  out 
with  them.  Watson  v.  Z>avis,  62  N.  C. 
178.  <2)  And  the  admission  of  an  ac- 
count between  parties  tending  to  show 
dealings  between  them  in  an  action 
on  a  stated  account  Is  erroneous 
where  other  evidence  shows  that  a 
balance  was  agreed  upon,  upon  an  ex-, 
amlnatlon  of  such  dealings.  Albrecht 
v.  Oles.  83  Mich.  389.  (3)  In  other 
cases,  however,  it  has  been  held  ttiat 
an  account  furnished  plaintiff  by  de- 
fendant Is  admissible  to  show  that  the 
parties  In  fact  came  to  an  agreement. 
U.  S.  Health,  etc.,  Ins.  Co.  v.  Batt,  49 
Ind.  A.  277,  97  NE  195;  Alexander  v. 
Scott.  150  Mo.  A.  213,  129  SW  991.  (4) 
And  original  accounts  may  be  Intro- 
duced to  prove  previous  dealing  be- 
tween the  parties  as  a  basis  for  the 
account  stated.  Jacksonville,  etc^  R., 
etc.,  Co.  V.  Warrlner,  35  Fla.  197,  16 
S  898:  Albrecht  v.  Gles,  33  Mich.  389. 
(5)  In  any  event  the  admission  of  an 
open  account  Is  not  prejudicial,  even 
if  erroneous,  where  the  cause  was  sub- 
mitted to  '  the  jury  on  the  Issue 
whether  there  was  an  account  stated, 
and  the  recovery  was  based  upon  the 
ground  that  there  was  such  an  ac- 
count. Warder,  etc.,  Co.  v.  Angell,  99 
Wis.  298,  74  NW  789. 

[b1  AdmiaslUU^  of  alterM  not», 
.1— Where  a  promlsflory  note  was  de- 
livered up  to  one  of  the  makers  upon 
the  death  of  a  comaker,  for  the  pur- 
pose of  having  the  former  procure'  the 
signature  of  an  additional  party,  and 
at  the  time  of  such  delivery  two  of 
the  makers  signed  ap  I'  O  U  for  the 
amount  of  the  note,  it  was  held  that 
whether  or  not  the  addition  of  another 
name  to  the  note  was  such  a  material 
alteration  as  to  avoid  It,  as^the  note 
was  free  from  objection  at  the  time 
the  I  O  TT  was  executed.  It  was  admis- 
sible In  evidence  In  support  of  a  count 
on  an  account  stated  by  the  I  O  IT. 
Gould  v.  Coombs,  ICR  648,  60  BCL 
543,  135  Reprint  668. 

[c]  Admissions  of  dai«ndaBt.-'"(l) 
The  fact  that  defendant  had  admitted 
that  a  certain  sum  was  due  to  plain- 
tiff Is  of  course  admissible  on  a  count 
on  an  account  stated!  American 
Brewing  Co.  v.  Bemer-Mayer  Co.,  83 
III.  A.  446.  (2)  And  evidence  of  an 
admission  by  defendants  that  they 
were  doing  business  as  partners,  al- 
though not  confined  to  the  exact  time 
within  which  the  account  accrued,  la 
admissible.  Sager  v.  Tupper,  88  Mich. 
258.  (3)  The  admission  of  a  corpora- 
tion may  be  shown  by  the  approval  of 
Its  authorized  officers  without  refer- 
ence to  minute  or  record  entries  of 
such  action.  Jacksonville,  etc.,  R^ 
etc.,  Co.  V.  Warrlner,  86  Fla.  197,  16  a 
898.  (4)  So  in  an  action  on  a  stated 
account  against  a  corporation  the 
cause  may  be  supported  by  a  resolu- 
tion of  th«  board  of  tnurteea  notwlth- 
atandlng  the  board  omlttsd  to  record 
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and  agreed  upon,  the  balance."  The  rule  that  an 
account  stated  can  only  be  attacked  for  fraud, 
mistake,  or  manifest  error  does  not  apply  to  a  case 
where  the  existence  of  the  account,  stated  is  de- 
nied.^ Upon  the  issue  whether  an  account  was  in 
fact  stated  or  not,  the  party  denying  the  alleged 
statement  of  account  may  i^ow  the  inherent  im- 
practicability of  his  agreement  to  the  aecount,^^  and 
for  this  purpose  may  show  the  general  nature  of 
the  circumstances  of  the  business  between  the 
parties,  and  the  character  of  the  items  of  the 
allied  account,  and  his  objections  thereto,  not- 
withstanding that  for  other  purposes  the  court  will 
not  inquire  into  the  character  of  the  original  items 
in  the  absence  of  fraud  or  mistake.^^  Again,  where 
defendant  denies  the  statement  of  the  account, 
plaintiff  may  show  the  particular  transactions  be- 
tween the  parties  as  a  basis  for  the  statement  of 
the  account  and  in  an  action  on  a  stated  account 
fo?  goods  sold,  evidence  of  a  third  person  to  whom 
they  bad  been  formerly  offered  is  admissible  for  the 
purpose  of  identifying  the  goods.**  A  party  relying 
on  a  stated  account  may  show  by  the  person  who 
stated  the  account  that  it  was  made  upon  items 
admitted  by  the  parties,"  by  plaintiff's  attorney 
who  presented  the  account  and  to  whom  the  ad- 
mission of  its  correctness  and  the  promise  to  pay 
were  made,**  or  by  a  stenographer  to  whom  the 
agreement  was  dictated  in  defendant's  presence.^' 
Where  the  settlement  of  the  account  is  reduced  to 
writing,  the  written  instrument  is  the  best  evidence 
of  the  fact     but  plaintiff  may  show  an  oral  promise 


to  pay  the  debt  or  an  oral  admission  of  liability 
therefor,  although  the  debt  arose  under  a  written 
contract.^  Where  an  account  is  stated  and  a 
balance  is  struck  it  should  be  taken  as  an  entirety ; 
the  debits  are  not  admissible  without  the  credits."^ 

Verified  accounts.  Statutes  authorixii^  the  ad- 
mission in  evidence  of  verified  accounts  apply  only 
to  actions  on  open  accounts,  and  not  to  actions  on 
accounts  stated.'^ 

400]  (2)  Evidence  Opposed  to  Stated  Ac- 
count. As  any  evidence  is  admissible  which  tends 
to  prove  statement  of  an  account  in  accordance 
with  the  requirements  as  to  the  elements,  of  such 
an  account,  so  any  evidence  which  would  tend  to 
defeat  liability  on  a  stated  account  in  accordance 
with  the  rules  which  permit  the  impeachment 
thereof  is  admissible  for  this  purpose.^  Thus,  the 
evidence  of  a  stated  account  which  may  be  afforded 
by  a  note  may  be  overcome  by  evidence  of  the 
usage  and  dealings  of  the  paries  of  such  character 
as  to  show  that  the  note  does  not  represent  an  aseer- 
tained  balance."" 

[$  401]  c.  Weight  and  Sni&ciency— (X)  In  Gen- 
eral. In  an  action  on  an  account  stated  plaintiff 
must  show  a  statement  of  \he  account  by  a  pre- 
ponderance of  the  evidence.^*  This  may  be  done 
by  showing  that  defendant  had  impliedly  admitted 
that  the  account  had  become  stated;*'  and  infer- 
ences against  items  as  proper  charges  may  be  over- 
come by  the  presumption  of  assent  arising  from 
the  rendition  of  an  account,  its  examination,  cor- 
rectness in  certain  particulars,  and  return."*  But 


Its  vote  upon  the  resolution.  St. 
Mary's  Church  v.  Cagger,  6  Barb.  (N. 
T.7  576. 

[d]  BeUvMior. — On  an  Issue 
whether  defendant  entered  Into  an  ac- 
count stated,  copies  of  letters  written 
hy  defendant's  agent  In  the  trans- 
action expressing  dissatisfaction  with 
the  work  done  and  materials  fur- 
nished, which  transaction  was  the 
iMals  of  the  account  stated,  are  not 
relevant  to  the  lasue.  Oardam  v.  Bat- 
terson,  198  K.  T.  176.  »1  NE  S71  [afT 
129  App.  Dlv.  90S,  lis  NTS  IIKO]. 

79.    Allen-West  Commn.  Co.  V.  Hu4- 

Slns,  74  Ark.  468.  86  8W  289;  Piano 
Ifg.  Co.  V.  Kautenberger,  121  Iowa 
218.  96  NW  748;  Albr»&t  v.  Oles.  88 
Utch.  889;  Krueger  v.  X>odge,  IS  8.  D. 
169,  87  NW  966. 

80^  Baker  v.  Qrlffln,  43  Mtaa  1,  86 
NTS  679,  14  NTAnnCas  S69. 

81.  CoCtee-T.  Williams,  103  Cal.  550, 
87  P  504;  Baker  v.  GrtfTln.  43  Misc.  1. 

86  NTS  579,  14  NTAnnCas  369:  Ka- 
minsky  v.  Mendelson,  26  Mlac.  600,  64 
NTS  1010. 

[a]  Pajnuent  of  ttens.-— 'Thus  a  de- 
fendant may  show  the  payment  of 
the  items  upon  which  the  claim  of 
account  stated  Is  based  In  support  of 
his  contention  that  there  was  no  ac- 
count stated.  Kamlnsky  v.  Mendel- 
son, 25  Misc.  500,  64  NTS  1010. 

82.  Cal.— Coffee  v.  Williams,  103 
Cal.  650,  37  P  504^ 

III.— Pick  V.  Slimmer,  TJi  HI.  A.  358. 

Ind. — Blnford  v.  Miner,  101  Ind.  147. 

Mo. — Koegel  v.  Glvens,  79  Mo.  77. 

N.  T.— Field  V.  Knapp,  108  N.  T. 
87,  14  NE  829  (in  which  case  It  was 
held  that  defendant  might  show  that 
while  there  was  an  account  on  his 
books  In  plaintiffs  name  It  was  not 
plaintiff's  account,  but  the  account  of 
another  represented  by  such  name, 
and  that  ail  the  dealings  were  with 
0uoh  other  person):  Little  v.  McClaln, 
184  App.  Dlv.  197,  118  NTS  916:  Ka- 
mlnsky y.  Mendelson,  25  Misc.  500,  64 
NTS  1010. 

Pa.— Mead  v.  White,  8  A  918. 

8S.   Coffee  v.  Wllliama.  108  Cal.  EGO, 

87  P  604;  Albrecht  V.  GltB,  it  Mich. 
889;  Miller  v.  Cames,  96  Minn.  179, 
108  NW  877. 
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voMbue  of  Una. 

tion  on  an  account 


Aooonnt  for 

'hue,  upon  an  acti  _  

stated  for  the  unpaid  balance  of  the 
purchase  money  of  land,  the  written 
contract  between  the  parties  and  the 
vendor's  subsequent  deed  to  the  pur- 
chaser may  be  introduced  to  show  the 
amount  of  the  purchase  money.  Chap- 
man v..  Lee,  47  Ala.  143. 

84.    Sager  v.  Tupper,  38  Mich.  268. 
BB.    Walker  v.  Driver,  7  Ala.  «79: 
Piano  Mfg.  Co.  V.  Kautenberger,  121 
Iowa  213,  96  NW  743;  Allen  v.  Up- 
llnger,  98  Minn.  242,  107  NW  1181. 

86.  Lawson  Douglass,  17  NTS 
4  (where  it  la  said,  nowever,  that 
such  testimony  la  aubjeot  to  aomo 
criticism). 

87.  Converse  r.  Scott.  1S7  Cal.  289, 
70  P  18. 

88.  Walker  v.  Driver,  7  Ala.  679. 
BB.   Arthur  v.  Dartch,  9  Jur.  118; 

Newhall  V.  Holt,  4  Jur.  610. 

ML  Green  v.  Glasscock,  9  Rob. 
(La.)  119.  And  see  Freeland  v.  Cocke, 
3  Munf.  (17  Va.)  362. 

91.  Moore  v.  Holdoway,  138  Ala. 
448,  36  S  463:  Comer  v.  Way,  107  Ala. 
800,  19  S  966,  64  AmSR  93:  Withers 
V.  Sandlln,  44  Fla.  268,  32  S  829. 

BS.    See  cases  Infra  this  note. 

[a]  Against  admlMiou  l»j  eonoza- 
tloB. — ^Where  the  statement  of  the 
account  Is  proved  by  minute  entries  of 
corporate  directors,  other  minute  en- 
tries made  by  the  directors  on  the 
same  day,  in  which  the  vote  approv- 
ing the  account  in  question  does  not 
appear,  are  admissible.  Goodwin  v.  U. 
S.  Annuity,  eta,  Ins.  Co.,  24  Conn.  591. 

[b]  Semal  of  authority  by  oorpo- 
smte  ofKoar. — The  denial,  by  the  ofUcer 
of  the  corporation,  of  his  authority 
to  acknowledge  the  correctness  of  the 
debt,  may  be  admissible,  but  It  le  not 
conclusive  where  there  Is  other  evi- 
dence upon  the  subject.  Concord 
Apartment  House  Co.  v.  Alaska  Re- 
frigerator Co..  78  111.  A.  882. 

[c]  lUtrnBMBt  nf aned  to  1b  wzlft- 
t«n  Mtttsnumt^When  the  settlement 
of  an  account  la  written  on  the  back 
of  an  instrument  to  which  the  settle- 
ment referred,  the  party  against 
whom  the  settlement  la  read  may  In- 
troduQft  the  Inatrument  in  order  to 


explain  the  settlement  without  prov- 
ing the  execution  of  the  Instrument. 
Walker  v.  Driver,  7  Ala.  679. 

[d]  Judgment  as  credit. — judg- 
ment In  another  action  by  platntflt 
against  defendant  Is  not  admissible 
to  show  a  credit  under  an  allegation 
of  payment  as  a  defense  on  an  action 
on  an  account  stated,  unless  It  la 
shown  that  the  Judgment  was  reQov- 
ered  on  some  of  the  items  tn.  the  ac- 
count. Traltel  v.  Dwyer,  61  NTS  1100 
[aff  81  MIso.  832,  66  NTS  1148]. 

B3.  Hull  V.  Pray.  174  HI.  A.  878: 
Hill  V.  Durand.  68  Wis.  160,  15  NW 
390  (holding  that  where  oui  was  In 
the  habit  of  giving  notes  which  did 
not  represent  an  actual  debt,  but  was 
Intended  to  stand  as  security,  the 
execution  of  a  note  at  a  particular 
time  is  not  prima  facie  evidence  that 
the  amount  thereof  represented  a  bal- 
ance due  upon  a  stated  account). 

94.  Pavero  v.  Howard.  47  Misc. 
347,  93  NTS  1115;  Muller  v.  Aronson, 
88  NTS  1006. 

[a]  Bvldanoo  hald  snSatant  to 
show  account  stated.  Moore  v.  Mc- 
Cullough,  8  Mo.  401:  Borkowskl  v. 
Janlcke,  170  Mo.  A.  610,  1B7  SW  125; 
Schults  v.  Fitzglbbons,  164  App.  Div. 
614,  139  NTS  $08;  Dunbar  v.  Beale, 

6  Munf.  (19  Va.)  24. 

[b]  Svldanc*  held  insnfltlcirat  to 
show  account  stated.    Smith  v.  Allen, 

7  Ala.  A.  397,  62  S  296:  Chandler  v. 
Rohlnett,  21  Cal.  A.  338,  181  P  891: 
Ida  County  Sav.  Bank  v.  Johnston. 
(Iowa)  186  NW  226;  Wler  v.  Ameri- 
can Locomotive  Co.,  216  Mass.  303, 
102  NE  481. 

95.  Forbes  v.  Wheeler,  89  Misc. 
538,  80  NTS  878  (holding  that  evi- 
dence that  a  credltiA-  stated  in  the 
presence  of  his  debtor  that  they  had 
settled  their  differences,  and  that  the 
debtor  had  agreed  to  assign  a  claim 
which  he  held  a^lnst  a  third  party 
for  one  thousana  six  hundred  and 
seventy  dollars,  and  that  the  debtor 
said  nothing,  establishes  an  account 
stated  between  the  parties  tor  on* 
thousand  six  hundred  and  seventy 
dollars). 

BB.   Deaklns  v.  Hen,  142  NYS  46f 
Sergsant  v.  Swinr,  2t  Pa.  166. 
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ACCOUNTS  AND  ACCOUNTING 


[1C.J.]  729 


mere  proof  of  indebtednesB  is  not  sufficient  to 
Authorize  a  recovery  on  an  account  stated;"^  and  a 
custom  of  sending  out  statements  to  different  per- 
sons, including  defendant,  on  the  first  of  every 
montb,  showing  goods  bought  daring  the  preceding 
month  and  the  balance  remaining  ov^,  is  not  suf- 
ficient to  establish  the  fact  that  certain  bills  in 
question  were  rendered  to  defendant."" 

[i  402]  (2)  Evidence  of  Origliul  Items  of  Ac- 
count. An  action  on  an  account  stated  being  upon 
the  new  promise,  and  not  upon  the  original  debt 
or  items  of  .account,  such  action  is  sufficiently 
supported  by  showing  an  account  stated  in  accord- 
ance with  the  principles  already  enunciated,  and 
it  is  not  necessary  to  give  evidence  of  the  original 
character  of  the  debt  or  of  the  several  items  con- 
stituting the  account." 

403]  8.  Trial— I..  Qvestioiw  of  Law  and  of 
iKt— (1)  In  OeneraL  Qaestions  of  fact  are  gen- 
erally to  be  determined  by  the  jury.^  Where,  how- 
ever, the  facts  tending  to  show  the  statement  of 
scMunt  are  undisputed,  tiie  question  as  to  whether 
the  transaction  amonnts  to  an  account  stated  is 
for  the  determination  the  court,'  as  where  the 
entire  evidence  consists  of  eorrespondenee.'  But, 
where  the.  evidence  is  in  dispute  as  to  whether  there 


was  an  agreement  reached  r^arding  the  oorreet- 
ness  of  the  account  and  the  balance  due,  or  con- 
flicting inferences  may  be  drawn  from  the  evidence, 
the  question  is  for  the  jury,*  subject  to  proper' 
instructions  by  the  court."  Where  there  is  sufficient 
evidence  to  form\  a  legitimate  basis  for  a  finding 
by  the  jury  of  the  existence  of  a  stated  aeeonnt  the 
verdict  will  not  be  disturbed.* 

Construction  of  acconnl  An  account  stated  ubieh 
is  onambiguous  in  its  terms  is  to  be  oonstmed  hy 
the  conrtJ  But  where  a  settlement  consists  of 
names  aijd  figures  which  are  not  adf-^planatozy, 
and  do  not  show  the  transactionB  eovoed,  it  is 
for  the  jury  to  determine  whether  the  settlement 
covered  the  debt  in  suit.* 

404]  (8)  InpUod  Assent  to  Oomctneii  of 
Aeeonnt  Bandered;  Time  fbr  Objection.  It  h'as 
been  held  that  where  the  mere  retraition  of  an 
account  without  objection  furnishes  evidence  ad- 
missible as  tending  to  show  aeqnieseenoe  in  the 
correctness  of  the  account,  wfaetiier  silence  under 
the  particular  cireumstanees  amonnts  to  an  admis- 
sion of  eorreetness,  and  whether  the  delay  was 
unreasonable,  are  questions  of  fact  for  the  jury.* 
Bat  in  other  eases,  where  assent  from  silence  is 
implied  so  as  to  furnish  the  necessary  element  to 


•7.  Moore  t.  Holdoway,  1S8  Ala. 
4n,  35  S  468;  Loventhal  v.  iCorrls,  lOS 
Ala.  332.  15  8  672;  Koegel  V.  Glvens, 

79  Mo.  irr 

SS.  United  Hardware-Furniture  Co. 
T.  Blue,  &9  Fla.  419.  £2  3  3<4,  85 
LRANS  1038;  Davis  v.  Fromme,  23 
App.  Dlv.  498,  48  NTS  474  (holding 
that  In  an  action  for  board,  the  testi- 
mony of  the  hotel  manager  that  there 
vaa  a  rule  that  bills  should  be  deliv- 
ered weekly,  and  that  he  did  not  re- 
member any  objection  to  them  from 
defendant,  does  not  establleh  an  ac- 
count stated). 

99.    U.  S. — Marye  v.  Strouse,  5  Fed. 

m. 

Ala. — L^venthal  t.  Morris.  103  Ala. 
33:,  IS  S  672;  Ware  v.  Manning,  8« 
Ala.  238.  '6  8  8SS;  Ware  v.  Dudley,  16 
Ala.  742;  Johnson  v.  Kslly,  2  Stew. 

190. 

Ark. — State  v.  Jennings,  10  Ark.  428. 

Cel.— Coffee  v.  Williams.  103  Cal. 
550,  37  P  604 ;  Auzerals  y.  Naglee,  74 
Cal.  60.  15  P  371. 

Del. — Gregory  v.  Bailey,  4  Del.  266; 
Parkin  V.  Bennington,  1  Del.  209. 

Fla. — Whlttlngton  v.  Stanton.  63 
Fla.  311,  68  S  489;  Daytona  Bridge 
Ca  V.  Bond,  47  Fla.  13S.  36  S  445; 
Jacksonville,  etc,  R.,  etc.,  Co.  v.  War- 
rlner.  35  Fla.  197,  16  S  898. 

III. — Throop  V.  Sherwood,  9  111.  92; 
American  Brewing  Co.  v.  Bemer-May- 
er  Ca,  88  III.  A-  446. 

La. — ^Irving  v.  Edrlngton,  41  La. 
Ann.  671,  6  S  177;  Oakey  v.  Well.  7  La. 
Ann.  169. 

Md.— Lyell  V.  WalbaCh,  111  Md.  «10, 
7S  A  329;  Clemens  V.  Baltimore,  16 
Vd.  208. 

Mass. — Chace  v.  TrafEord,  11<  Mass. 
17  AmR  171:  ITnlon  Bank  v. 
Knapp,  a  Pick.  96,  IB  AmD  181. 
Mich. — Stevens  v.  Tuller,  4  Mich. 

!S7. 

Mfss. — Andlnc  v.  Levy,  67  Miss. 
51.  31  AmR  485:  McCall  v._Nave,  62 
Miss.  494;  ZUlnhardt  v.  Hlnes,  61 
Mlsfi.  344. 

Mo.— Barr  T.  Lake,  147  Mo.  A.  262, 
126  SW  755.  _ 

N.  T. — Field  V.  Knapp,  lOR  N.  T. 
37.  14  HE  829:  Wiley  v.  Brlgham,  16 
Him  106;  Relnnardt  v.  Hinea,  61  Misc. 
344. 

8.  D.— Hale  Hale,  14  S.  D.  644, 
H  NW  650. 

Utah. — Benites  v.  Hampton,  2  Utah 
3(9,  3  P  206.  _  . 

Vt— Powers  V.  New  Bngland  F.  Ins. 
Co..  68  Vt.  290,  26  A  331.  

Bag. — Bartlatt  v.  Emery,  1  T.  R.  42 
note^  99  Reprint  261. 


[a]   Bo<dDi  of  orlfinal  trnktr. — The 

Klst  of  an  action  on  a  stated  account 
Being  the  agreement  to  or  acquies- 
cence in  the  correctness  of  the  ac- 
count, It  is  not  necessary  in  proving 
the  cause  of  action  first  to  show  the 
books  of  original  entry  from  which 
the  account  was  made  up.  Jackson- 
ville, etc.,  R..  etc.,  Co.  v.  Warrlner, 
35  Fla.  197.  16  S  898. 

1.  Kearney  v.  Bell,  160  Cal.  661, 
117  P  926  (whether  defendant's  as- 
sent to  the  account  was  procured  by 
fraud);  Hollenbeck  v.  Rlstlne.  105 
Iowa  488,  75  NW  355.  87  AmSR  306 
(whether  the  Items  of  the  account 
were  correct) ;  Trefflnger  v.  Davis 
Real  Est.  Co..  110  Mo.  A.  453.  86 
SW  139;  Davis  v.  Stephenson,  149 
N.  C.  lis.  62  SB  900  (whether  an 
account  was  rendered). 

8.  U.  S. — Toland  v.  Sprague,  12 
Pet.  836,  9  L.  ed.  1093. 

Miss. — Davis  V.  Tleman.  3  Miss.  786. 

Mo. — Powell  v.  Pacific  R.  Co..  65 
Mo.  658;  Burger  v.  Burger,  34  Mo. 
A.  163. 

N.  T. — Lockwood  v.  Thoren.  11  N. 
T.  170,  42  AmD  81;  Stephens  v.  Ayers. 
57  Hun  51.  10  NTS  502. 

Eng. — Bishop  V.  Chambre,  8  C.  &  P. 
55.  14  ECL  U». 

3.  Dobba  v.  Campbell,  10  Kan.  A. 
186,  63  P  289. 

4.  Ala. — Syson  v.  Hieronymus,  127 
Ala.  482,  28  S  967. 

111. — Congress  Constr.  Co.  v.  In- 
terior BIdg.  Co.,  86  111.  A.  1»».  Xnd 
see  Pick  v.  Slimmer,  70  111.  A.  268. 

Kan. — ^Kansas  Pac  R.  Co.  v.  Ander- 
son, 23  Kan.  44. 

Ktzrl-'ttle,  eta.  Inv.  Co.  v.  Pigg, 
96  SW  466.  29  KyL  809. 

Mich. — Buckeye  Brewing  Co.  v.  Ey- 
mer,  162  Mich.  294.  12T  NW  296; 
Hoffmastet  Co.  v.  Hodges,  164  Mich. 
641.  118  NW  484;  Rosenfield  v.  For- 
tier.  94  Mich.  29,  63  NW  930;  Burrltt 
V.  Vlllenuve,  92  Mich.  282,  62  NW  614. 

Minn. — Archer  v.  Wliltten.  117 
Minn.  122.  134  NW  608. 

Miss. — Davis  V.  Tiernan,  3  Miss. 
786. 

Mo. — Kronenberger  v.  BInz,  66  Mo. 
121:  Alexander  v.  Scott,  160  Mo.  A. 
213,  129  SW  991. 

N.  T.— Spellman  v.  Muehtfeld,  166 
N.  T.  246,  69  NB  817  [rev  48  App. 
Dlv.  266,  62  NTS  7461;  Lockwood  v. 
Thome.  11  N.  Y.  170.  62  AmD  81;  Car- 
lisle  v.  Norrls,  144  App.  Dlv..  690,  129 
NTS  686;  McDuffie  v.  Financier  Co., 
126  App.  Dlv.  807,  lift  NTS  948:  Ver- 
mel T.  Simmons,  16  Daly  299,  7  NTS 


649;  Robbins  v.  Downey,  16  NTS  206 
[aff  18  NTS  100]. 

N.  C. — Davis  V.  Stephenson,  149  N. 
C.  113,  62  SE  900;  Watson  v.  Davla. 
52  N.  C.  178. 

Pa. — Peltv  V.  Deaven,  166  Pa.  640, 
31  A  383;  Tassey  v.  Church,  4  Watts 
&  S.  141,  39  AmD  65. 

Wash. — Sturgeon  v.  Wlghtman,  88 
Wash.  196,  72  P  1045. 

W.  Va.— Meyer  v  Marshall,  84  W. 
Va.  42,  11  SE  730. 

[aj  Tzlal  wlthont  jnryv— Where  the 
trial  Is  by  the  court,  the  question  Is 
to  be  decided  by  the  court  as  a  ques- 
tion of  fact.  Pick  v.  Slimmer,  70  IlL 
A.  358. 

B.  Davis  V.  Tleman,  3  Miss.  786; 
Sergeant  v.  Ewlng,  36  Pa.  156. 

e.  Warder,  etc^  Co.  v.  AngelL  99 
Wis.  298.  74  NW  789. 

7.  Gem  Chemical  Co.  v.  Young- 
blood,  58  S.  C.  56,  36  SE  437. 

8.  Ferguson  v.  Davidson,  147  Ifo. 
664.  49  SW  859. 

9.  Ala. — Syson  v.  Hieronymus..  127 
Ala.  482,  28  S  967. 

Ida. — Lewis  Constr.  Co.  v.  Utah 
Constr.  Co.,  10  Ida.  214,  77  P  336. 

111.— Miller'  v.  Brune,  41  III.  298; 
Pox  River  Distilling  Co.  v.  Andrlchlk, 
175  111.  A.  305;  Sage  V.  Chicago  Steel 
Fdy.  Co,,  174  111.  A.  66;  Moran  v. 
Gordon,  33  111.  A.  46. 

Iowa. — Hollenbeck  v.  Rlstlne,  105 
Iowa  488.  75  NW  3Ei5,  67  AmSR  806. 

Mich.— Peter  v.  Tnloketun,  61  Mich. 
689.  17  NW  68;  Druse  v.  Wheeler.  26 
Mich.  189. 

N.  H.— Austin  v.  Rleker,  61  N.  H. 
97. 

N.  Y.— Spellman  v.  Muehlfeld.  166 
N.  T.  246,  69  NE  817;  Little  vT  Mc^ 
Claltt.  184  App.  IHv.  197,  IIS  NTS  916. 
But  see  Hutchinson  v.  Troy  Market 
Bank,  48  Barb.  802  (where  several 

Jeanr  follure  to  object  was  held  to 
e  unreasonable  as  a  matter  of  law). 
Pa.— McMullin  v.  Held.  213  Pa.  838. 
62  A  924;  Porter  v.  Patterson,  15  Pa. 
229;  Bevan  v.  Cullen,  7  Pa.  281. 

[a]  Trial  without  Jury. — ^Where 
the  court  takes  the  place  of  the  Jury 
Its  finding  upon  these  questions  has 
the  same  effect  as  the  nndinK  of  the 
Jury.    Moran  v.  Gordon,  33  III.  A.  46. 

rb]  Sannless  arroT^Where  an 
objection  to  an  account  was  made 
either  on  the  day  after  its  rendition 
or  not  for  three  years  thereafter  or 
within  the  lifetime  of  the  other  party. 
It  was  held  that  an  Instruction  that  a 
failure  to  make  objection  to  the  ac- 
count within  thirty  days  was  an  ad- 
mission of  its  oorreota^ps  as  a  matter 
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bind  the  parties  aa  upon  an  account  stated,  the 
qnestion  what  is  a  reasonable  time  within  which 
an  account  will  be  presumed  to  become  stated  is  a 
question  of  law  when  the  facts  are  not  in  dispute,'^ 
although  where  the  evidence  is  conflicting,  whether 
there  tt'as  any  assent/^  or  the  reasonableness  of 
time  within  which  objection  is  made,^'  becomes  a 
question  of  fAct  for  the  jury,  as  where  the  pre- 
sumption of  correctness  arising  from  the  retention 
of  a  bill  without  objection  is  met  by  proof  of 
mistake  undiscovered  while  the  account  was  so  re- 
tained,*' or  where  the  time  at  which  the  account 
was  rendered  or  when  objections  were  made  is  in 
controversy."  These  questions,  however,  are  to 
be  determined  under  proper  instructions  from  the 
court,  in  which  aspect  it  is  perhaps  more  accurately 
stated  that  when  the  facts  are  disputed  or  the 
evidence  is  not  clear  the  question  is  a  mixed  one 
of  law  and  fact.« 

405]  b.  Instrnctioiu.  It  is  error  to  instruct 
that  one  of  the  elements  of  an  account  stated  is 
an  unetmditional  promise  to  pay  when  such  a 
promUe  is  not  in  issue,  for  the  reason  that  the  law 


implies  a  promise  from  the  adjustment  of  an  ae- 
oount,  and  no  express  promise  is  necessary  in  such 
a  case;'"  and  an  instruction  which  purports  to  give 
the  elements  of  an  account  stated  is  not  erroneous 
because  it  omits  the  element  of  a  promise  to  pay.'' 
In  assumpsit  to  recover  an  item  omitted  by  mistake 
or  fraud  from  a  settled  account,  where  the  court 
instructed  the  jury  to  regard  the  settlement  as  prima 
facie  correct,  and  that  plaintiffs  could  recover  only 
on  clear  proof  of  the  mistake,  it  was  not  error  to 
refuse  to  further  instruct  that  the  proof,  in  order 
to  warrant  recovery,  must  be  full.  Instructions 
which  tend  to  mislead  the  jury  most  of  eourse  be 
refused.*' 

[$  406]  9.  Judgment.  The  judgment  must  of 
course  conform  to  the  pleadings."  In  an  action 
on  an  account  stated,  the  recovery  cannot  of 
course  exceed  the  balance  due  on  the  face  of 
the  account.^'  A  judgment  for  defendant  io 
an  action  on  an  account  stated,  on  the  ground 
that  no  account  had  been  stated,  is  not  a 
bar  to  a  subsequent  action  on  the  open  ac- 
count." 


AOOOUNTS  BEOEIVABLE.  The  amounts  owing 
to  a  personon  open  account.^ 
AOCOTJirr  STATED.  (Cross  references.') 
AOOBETIOK.  A  gradual  increase  of  land  by  im- 
perceptible degrees the  gradual  and  imperceptible 
accumulation  of  land;^  the  impffireeptible  aeeumnla^ 
tion  of  land  by  natural  causes;*  the  increase  or 

of  law  was  harmless  If  inaccurate,  no 
error  In  the  account  having  been 
shown.  R&ub  V.  Nlsbett,  118  Mich. 
2«8,  76  NW  393. 

l<k  TJ.  S.— Standard  Oil  Co.  v.  Van 
Etten,  107  U.  S.  826,  1  SCt  178,  27  L. 
ed.  319;  Wi»lns  v.  Burkham,  10  Wall. 
129.  19  I.,  ed.  884;  Toland  v.  Sprarue, 
12  Pet.  300,  9  1..  ed.  1093;  Lona-Bell 
Lumber  Co.  v.  Stump,  86  Fed.  574,  30 


,CCA  260;  Talcott  v.  Chew,  27  Fed. 
'tis;  HoXAUVhlin  v.  U.  8.,  >7  CC  CL 
160. 

Col. — Cnsiok  V.  Boyne,  1  CaL  A.  648, 
82  P  985. 

Fla.— Davtona  Bridge  Co.  v.  Brad. 
47  Fla.  1S6,  36  8  446;  Hartyn  v. 
Arnold,  36  Fla.  446,  18  8  791. 

Mo. — McKeen  v.  Boatmen's  Bank, 
74  Mo.  A.  281. 

Or. — Nodine  v.  Union  First  Nat 
Bank,  41  Or.  886.  68  P  1109;  Crawford 
T.  Hutchinson,  38  Or.  678,  66  P  84: 
Howell  V.  Johnson,  SS  Or.  671,  64 
P  659:  Flelschner  r.  Kubll,  20  Or. 
328.  26  P  1086. 

Wash. — Ault  V.  Interstate  Sav.,  etc., 
Assoc.,  16  Wash.  627,  47  P  13. 

11.  Lockwood  V.  Thome,  18  N.  Y. 
285;  Dickerson  v.  Scheuer,  1  NTS  419 
faff  121  N.  T.  671.  24  NE  10941. 

13.  U.  S.—Wlggins  V.  Buckham,  10 
Wall.  129,  19  L.  ed.  884. 

Fla. — Daytona  Bridge  Co.  v.  Bond, 
47  Pla.  1S6,  36  S  446. 

N.  C. — Davis  V.  Stephenson,  149  N. 
a  lis,  62  SE  700. 

Or. — Howell  v.  Johnson.  88  Or.  671, 
64  P  659;  Fleischner  v.  Kubll,  20  Or. 
S28,  25  P  1086. 

Wash. — Ault  V.  Interstate  Sav.,  etc., 
48SOC.,  16  Wash.  627,  47  P  IS. 

18.  Sharkey  v.  Mansfield,  90  N.  T. 
227.  43  AmR  161. 

14.  Borkowskl  v.  Janlcke,  170  Ho. 
A.  610.  157  SW  125;  Flelschner  v. 
Knbll/  20  Or.  328,  25  P  1086. 

V  15.  WUgins  V.  Burkham.  10  Wall. 
(V.  8.)  129.  19  li.  «d.  884  (where  It 
is  said  that  when  the  proofs  are  con- 
flicting the  court  Bhonid  hiatruot  the 

Jury  as  to  the  law  on  the  several 
ypotheses  of  fact  Insisted  upon  by 
the  parties');  Daytona  Bridge  Co.  T. 
Bond^  47  Fla.  186,  86  8  446:  Hartyn 
v.  Amold.  36  Fla.  446.  18  8  791:  Howell 
T.  Johnson.  88  Or.  671.  64  P  669;  Ault 


V.  Interstate  Sav.,  etc..  Assoc.,  1 5 
Wash.  627,  47  P  l5. 

16.  Claire  t.  Claire,  10  Nebr.  64,  4 
NW  411. 

17.  Burser  v.  Burner,  24  Ho.  A. 

158. 

la.  Harman  t.  Maddy,  67  W.  Va. 
66,  49  8B  1009. 

19.  Beebe  v.  Smith,  194  III.  684,  62 
NS  856  lacr  96  111.  A.  363]. 

 [a]      lastntotlon    held  propsr.^ 

Where  plalntllT  claimed  that  defend- 
ants had  agreed  to  make  good  to  plaln- 
tin  the  loss  sustained  by  him  ovitag 
to  his  having  sold  certain  coiporate 
stock  for  less  than  he  gave  for  It, 
and  defendants  denied  any  such  asree- 
msnt.  and  plaintiff  testified  that  the 
amount  of  nts  loss  had  not  been  flo- 
ured up,  but  the  theory  of  his  ease 
was  that  defendants  knew  the  cost  of 
the  stock  and  the  selling  price,  and 
the  court  Instructed  on  such  Issue,  an 
Instruction  that  for  plaintiff  to  re- 
cover It  must  not  only  appear  that  the 
contract  was  made,  out  that  defend- 
ants understood  the  amount  for  which 
they  were  to  give  their  note,  waa  not 
erroneous  as  conveying  to  the  ]ury  the 
Idea  that  to  create  an  account*  stated 
the  parties  must  have  agreed  on  the 
amount  represented  by  figures.  Wood 
V.  O'Callaghan,  140  Mich.  698,  104 
NW  36. 

aoi  Davis  V.  Boswell,  77  Mo.  A. 
294  (holding  that  where  the  petition 
makes  a  pretense  of  declaring  on  an 
account  stated,  and  Judgment  Is  based 
on  an  action  as  for  goods  sold  and  de- 
livered, the  error  Is  fatal);  Frothlng- 
ham  V.  Satterlee,  70  App.  Dlv.  618,  '5 
NTS  21  (where.  In  an  action  on  an 
account  stated  In  favor  of  a  broker, 
the  answer  admitted  the  statements 
of  the  account,  hut  alleged  that  they 
wrongfully  contained  entries  of  stock, 
etc,  bought  or  sold  without  the  order 
or  knowledge  of  defendant,  and 
charges  of  commissions  thereon,  and 
likewise  Included  charges  of  Interest 
at  usurious  rates,  and  also  of  Inter- 
est on  account  of  stocks  embraced  in 
said  statements,  which  amounts  of  In- 
terest had  not  In  fiact  been  paid  there- 
on, and  it  was  held  that  the 
counterclaim  would  not  Justify  a  re- 
covery by  defendant  fOr  plaintiffs 


growth  of  property  by  external  aceesdona,  as  fay 
alluvium  naturally  added  to  land  situated  on  the  bank 
of  a  river  or  on  the  seashore;*  the  increase  of  real 
estate  by  the  addition  of  portions  of  soil  by  gradual 
deposit  through  the  operation  of  natural  causes  to 
that  already  in  the  possession  of  the  owner;^  por- 
tions of  soil  added  to  that  already  in  the  possession 

fiUlure  to  sell  bonds):  Mine,  sta. 

Supply  Co.  V.  Creel,  (Tex.  Civ.  A.) 
79  SW  67  (where,  In  an  action  to  re- 
cover for  errors  In  an  Inventory  on 
which  the  price  of  a  business  was 
leased  plaintiff  allejzed  specified  er- 
rors, and  demanded  judgment  only 
for  the  Items  spectfled,  and  defendant 
pleaded  a  settlement,  but  in  the  al- 
ternative asked  that  if  the  Inventory 
should  he  gone  Into  the  entire  In- 
ventory should  be  considered,  and 

firayed  for  Judgment  against  platntilt 
f  the  latter  was  found  indebted  to 
defendanL  and  In  a  supplemental  pe- 
tition and  reply  plaintiff  only  prayed 
for  Judgment  as  In  his  original  peti- 
tion, and  it  was  held  that  undeAr  such 
pleadings  an  Instruction  authorising 
the  Jury  to  award  plaintiff  a  verdict. 
Including  errors  other  than  those 
specified,  was  erroneous). 

ai.  McCarthy  v.  Mt.  Tecarte  L«nd, 
etc.,  Co.,  Ill  Cal.  328.  S36,  43  P  956 
(where  the  court  said:  "In  an  action 
based  on  the  stated  account  a  Judg- 
ment for  more  than  the  balance  due  on 
the  face  of  the  account  would  be  as 
erroneous  as  a  Judgment  on  a  promis- 
sory note  for  more  than  the  face  of 
the  note"),  ' 

aa.  Mincer  v.  Green.  47  Misc.  374, 
94  NTS  15. 

1.  Newport  Nat.  Bank  v.  Herki- 
mer County  Nat.  Bank,  226  U.  S.  178, 
184,  32  SCt  683,  56  L.  ed.  1042.  ' 

8.   Aooonnt  statedi 
Generally  see  Accounts  and  Account- 
ing il  249-406. 
Supporting  writ  of  ne  exeat  see  Ne 
Exeat  [29  Cyc  3871, 

3.  Nebraska  v.  Iowa,  143  TJ.  8. 
359,  369.  12  SCt  396.  36  L.  ed.  186; 
Mulvy  v.  Norton,  100  N.  T.  424,  432. 
3  Ni::  581,  53  AmR  206;  Rex  v.  Tar- 
borough,  3  6.  &  C.  91.  107,  17  ECt.  60. 
109  Reprint  668,  1  GRC  458. 

4.  McCoy  V.  Paxton,  (Iowa)  135 
NW  1091,  1092. 

B.  Sun  Dial  Ranch  v.  Hay  Land 
Co.,  61  Or.  206.  216.  119  P  76S. 

8.  Wilson  v.  Watson.  144  Ky.  862, 
3ES.  138  SW  283,  AnnCaslVlSA  774; 
McCormtCk  v.  MllW.  S8>  Ko.  46S.  469, 
144  SW  101. 

7,  St.  Ijou1&  etc..  R.  Ca  v.  Ram- 
sey. 63  Ark.  314,  323.  II  SW  931.  22 
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«f  the  owner  by  gradual  deposit." 

In  the  civil  law  the  right  of  accretion  is  the  ri^ht 
to  QDite  or  aggregate  with  his  portion  the  portion 
of  him  who  refuses  it  and  cannot  acquire  it,  or 
the  right  which  the  cofaeiTa  or  eolc^atees  have  over 


those  portions  which  remain  vacant  by  Teaaon  of 
renaneiation,  or  by  reason  that  some  of  them  have 
not  the  capacity  to  take* 

(Cross  i^ferenees.^**) 

AOOKUAL.   (Cross  referehees.") 


AmSR  1»6,  8  LRA  6S9.  See  also  In  re 
Buffalo.  208  N.  Y.  319,         99  NB  860. 

a  Benne  v.  MlUer,  149  Mo.  228, 
I3S,  50  8W  824.  Compare  Bells'  As- 
bestos Mines  V.  Kingra'  Asbestos 
Mines,  21  Que.  K.  B.  234. 

[a]  A  m«toM  falUsg  on  rMl  Mtat* 
was  'Construed  to  be  an  accretion, 
and  to  belonir  to  the  owner  of  the 
land.  Maas  v.  Amana  Soa,  16  AlbLiJ 
(N.  T.)  7«. 

9.  Sscrlche  Dlccionarlo  Cqnot  Em- 
«ric  V.  Alvarado,  64  Cal.  629,  567,  2  F 
4IS].    See  Aceptaclon  post  p  737. 

la]  n*  rlglkt  of  MOMtlcm  takM 
pl>e«  atnou  legltlawte  IMtu,  that  Is, 
among  the  nelrs  called  to  succession 
br  law  by-  reason  of  relationship,  in 
the  collateral  as  in  the  direct  line, 
so  (hat  the  portion  which  remains 
vacant  Is  added  to  the  mass  of  in- 
herited property,  and  is  divided  with 
tt.  And,  further,  it  is  understood 
that  there  is  a  failure  of  one  of  the 
coheirs  or  colegatees,  if  he  la  not  liv- 
ing at  the  time  the  will  is  made,  if 
he  rejects  the  inheritance  or  legacy, 
if  he  dies  before  the  testator.  If  he 
omits  to  comply  with  the  condition, 
or  becomes  Incapable  In  any  other 
way.  Bmeric  v.  Alvarado,  64  Cal. 
5:9.  567,  2  P  418. 

(b]  Bwda  of  rlght^The  right  of 
accretion,  as  .used  In  the  civil  law,  "Is 
based  upon  the  theory  that  the  title 
lo  the  thing  bequeathed  is  conveyed 
in  its  entirety  to  each  and  every  one 
of  the  legatees  named,  and  that  hence 
when  one  or  more  of  these  legatees 
happen  to  die  before  the  legacy  vests, 
this  fact  leaves  the  tiUe  InUct  in 
each  of  the  survivors  as  to  Its  en- 
tirety, but  with  simply  fewer  persona 
to  share  In  It."  Bnntei'a  Suec,  46  La. 
Ann.  212,  »«.  18  8  SIS. 

IOl  AeawUoai 
Affecting  boundary  see  Boundarios 

[5  Cyo  904], 
Rights  and  liabilities  of  life  tenant 

see  Estates  [16  Cyo  621], 
To  corporate  capital  see  Corporations 

[10  Cyc  560]. 
To  land  abutting  on: 

Navigable   waters   see  Navigable 
Waters  [29  Cyc  848]. 

Unna  viable    waters    see  Waters 
[40  Cyc  621]. 
Transfer  of  see  Navigable  Waters  [29 

Cyo  370,  372]. 
What  constitutes  see  Navigable  Wa- 
ters [29  Cyc  348];  Waters  [40  Cyc 

621]. 

11.  Aeeroal  of: 

Cause  of  action: 
Generally  see  Actions  [1  Cyo  7391; 

Aasumiwlt,  Action  of  [4  Cyc  886]; 

Limitations  of  Actions  [25  Cyo 

1066,  1067].  ■ 
After  commencement  of  suit  as  Jus- 

tlfrlng  recovery  see  Actions  [1 

C7C  744]. 
Against: 

Adfolnlnr  landowner  see  Adloln- 
ing  Landowners  [1  Cyc  783]. 

Attom«7  for  neglect  of  duty  to 
dlant  Ma  Lalmltationa  of  Ac- 
tions [26  Cyo  1088]. 

Builder  aa  affected  by  completion, 
InspectlMi,  or  acceptance  of 
building  by  architect  see  Build- 
ing and  Conatructlw  Contracts 
[6  Cyo  85]. 

County  or  rouaidpallty  for  dam- 
age for  failing  to  repair  bridge 
aee  Bridges  [&  Cyo  1109]. 

Belra  and  distributees  see  De- 
scent and  Distribution  [14  Cyc 
161). 

Husband  growing  out  of  marital 
relation  as  fixing  time  when 
statute  of  limitations  com- 
mences to  run  see  Husband  and 
Wife  [21  Cyc  1649]. 

Seller  <hi  refusal  to  perform  con- 
tract see  Sales  [86  Cyb  618]. 


Cause  of  action: — Continued 
Against : — Continued 

Sheriff  see  Sherllfs  and  Constat 
bles  [36  Cyo  1797-1800]. 

As: 

Dmendent  upon:  > 

Expiration  of  credit  sea  As- 
sumpslt.  Action  of  [4  Cyo 

8361; 

Happening  of  future  event  see 
Limitations   of  Aotlons  [26 
Cyc  1067]. 
Fixing  time  when  statute  of  limi- 
tations commences  to  run  see 
Limitations  of  Actions  [26  Cyo 
1065]. 

By: 

Attorney  against  client  eee  At- 
torney and  Client  [4  Cyo  997], 
Bailee  against  bailor  see  Bail- 
ments [5  Cyo  213]. 
Bailor  against   bailee  see  Bail- 
ments [5  Cyc  212]. 
Client  against  attorney  for  money 
collected     see     Attorney  and 
Client  [4  Cyo  970]. 
Depositor  against  depositary  see 
Depositaries  [13  Cyc  806,  807]. 
Heirs  and  distributees  see  Descent 
and  Distribution  [14  Cyo  139, 
140].  , 
Mortgagee  of  personal  property 
against:  ^ 
Mortgagor  as  dependent  on  de- 
mand by  mortgagee  for  poa- 
aesslon  see  Chattu  Mortgages 
11  Cyo  26]. 
OfBeer  levyfng  on  execution  as 
dependent    on    demand  by 
mortgajre  see  Chattel  Mort- 
gages (7  Cyc  21]. 
Purchaser  at  auction  sale  as  de- 
pendent on  demand  by  mort- 
gagee see  Chattel  Mortgages 
[7  Cyc  25].   ■  ' 
Third  persons  for  conversion  as 
dependent  on  date  of  removal 
see  Chattel  Mortgages  [7  Cyc 
19]. 

Officer  on  a  forthcoming  bond  see 
Executions  [17  Cyc  1181]. 

Principal  against  agent  see  Prin- 
cipal and  Agent  [31  Cyc  1617], 

Sheriff  against  deputy  see  Sheriffs 
and  Constables  [36  Cyo  1801]. 

Vendor  against  vendee  for  pur- 
chase price  of  land  see  Vendor 
and  Purchaser  [39  Cyc  1901]. 

Widow  to  recover  statutory  por- 
tion of  huaband'a  estate  see 
Descent  and  Distribution  [14 
Cyo  160]. 
Dependent  on  damage  reeultlns  sea 

Limitations  of  Actions  C8S  Cyo 

1069]. 
For: 

Annulment  of  marriage  see  Mar- 
riage [26  Cyo  909], 
Breach  of: 

Contract  of  apprenticeship  see 

Apprentices  [3  Cyo  668]. 
Promise  to  marry  see  Breach 
of  Promise  to  Marry  [6  Cyo 
1001]. 

Collection  of  drain  assessments 

see  Drains  [14  Cyc  10671. 
Compensation  for  land  condemned 
aee  Bmlnent  Domain  [15  Cro 
999]. 
Dam^rea: 
Resulting  from  oonq^lracy  see 

Conspiracy  [8  Cyc  668]. 
When   buyer   repudiates  eon- 
tract  of  sale  aee  Salea  [86 
Cyc  686]. 
Debts  of  decedent  anliist  per^ 
sonal   representative  condi- 
tioned on: 
Obtaining    leave    of  probate 
court  to  sue  see  Executors 
and  Administrators  [18  Cyc 
885]. 

Rejection  or  disallowance  of 
claim  when  presented  see 
Slxeoutors  and  ''Administra- 
tors [18  Cyo  889}. 


Cyc 


Cause  of  action: — Continued 
For: — Continued 
Deceit: 

Generally  see  Fraud  [20 
91]. 

As  affecting  running  of  statute 
of  limitations  see  Limitations 
of  Actions  [26  Cyc  1181]. 

False  Imprisonment  see  False  Im- 
prisonment (19  Cyc  366]. 

Fraudulent  conveyance  of  prop- 
erty see  Fraudulent  Convey- 
ances [20  Cyc  722]. 

Purchase  price  of  personal  prop- 
erty see  Sales  [35  Cyc  628]. 

Recovery  of  dower  as  dependent 
on  demand  of  dower  see  Dower 


[14  Cyc  977]. 
eoi 


Seduction  see  Seduction  [36  Cyo 
1308]. 

Tort  see  Limitations  of  Actions 

[25  Cyc  1135]. 
Towage  see  Towage  [38  Cyc  688]. 
Wrongful: 

Dissolution  of  attachment  aee 
Attachments  [4  Cyo  SS6.  837]. 
Sequestration  see  Sequestration 
[35  Cyo  1421]. 

In: 

Detinue  see  Detinue  [14  Cyc  2631. 

Ejectment  see  Mines  and  Minerals 
[27  Cyo  643]. 

Favor  of  depositor  eee  Limita- 
tions of  Actions  [25  CsTo  1096]. 

Replevin  see  Replevin  [84  Cyo 
1404]. 

On: 

Acoident  Inauranoe  poll<nr  see  Ac- 
cident Insurance  [1  Cyo  281]. 

AocDunt  see  Limitations  of  Ac- 
tions [26  Cyc  1118]. 

Award  of  arbitrator  see  Arbitra- 
tion and  Award  [8  Cyo  778]. 

Bond: 

Generally  see  Limitations  of 
Actions  [25  Cyc  1102];  Re- 
plevin [34  Cyc  1591]. 

Ball  bond  as  depending  on  its 
being  returned  to  court  see 
Bail  [5  Cyo  62]. 

Of: 

Administrator  as  conditioned 

on: 

Citation  and  order  for  ac- 
counting and  failure  to 
comply  therewith  see 
Executors  and  Adminis- 
trators [18  Cyo  12821. 

Plaintiff  first  establishing 
liability  of  estate  on 
claim  see  Executors  and 
Administrators  [18  Cyc 
1280]. 

County  officials  see  Counties 

[11  Cyo  461]. 
Guardian  see  Guardian  and 

Ward  [21  Cyo  241]. 
Municipality  see  Limltattona 
of  Aotlons  [25  Cyc  1668J. 
Book  account  see  Accounts  and 

Accounting  [1  Cyc  6011. 
Breach  of  warranty  in  sale  of 
personal  property  see  Limita- 
tions of  Actions  [25  Cyo  1091]. 
Commercial  paper:  ,  „  ^ 

Generally  see  Bills  and  Notes 

[8  Cyo  211]. 
Against : 
Assignor  see  Bills  and  Notes 

[8  Cyc  2311. 
Dniwee  by  hmder  for  nonac- 
ceptance  as  dependent  on 
date  of  maturity  see'  Bills 
and  Notes  [8  Cyo  22]. 
Drawer  by: 
Acceptor  aa  dependent  on 
purment  by  acceptor  aee 
Bills  and  Notes  [8  Cyc 
22]. 

Holder  on  nonacoeptance 
by  drawee  whether  de- 
termined by  date  of  ma- 
turity see  Bills  and 
Notes  [8  Cyo  28].  „  ^ 
Indorsar  see  Bills  and  Notes 
[8  Cyo  21]. 
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ACCRUE 


ACOBUE."  To  arise  or  spring  as  a  growth  or  [  occur  to  increase ;  to  augment  ;^  to  come  to  by 
Msult;"  to  arise  in  duo  course;"  to  growj"  to  |  way  of  increase;^  to  grow  to  or  to  be  added  top 


Cause  of  action: — Contlnuad 
Od: — Continued  , 
Composition  with  laredltors  see 
CompoBltions  with  Creditors  [8 
Cyo  444]. 
Contracts : 

Oeneralljr  see  Contracts  [9  Cyc 
697,  6981;  Limitations  of  Ac- 
tions [2S  Cyo  1068.  1104]. 
Of: 

Bailment  see  Limitations  of 

Actions  [25  Cyc  1094]. 
Carriage  see  Limitations  of 

Actions  [25  Cyc  1095]. 
Employment  see  Ltmltatlons 

of  Actions  [25  Cyc  1075]. 
Guaranty  see  Limitations  of 

Actions  [25  Cyc  1092]. 
Indemnity  see  Indemnity  [22 

Cyc  ICS]:  Limitations  of 
-  AcUons  [26  Cyc  1093,  1094]. 
Sale  of  personalty  see  Llmi- 

Utlons  of  Actions  £2S  Cyc 

1089]. 

Severable  contraeta  see  Limita- 
tions of  Actlomi  [2fi  Cyc 
110«]. 

To  marry  see  Limitations  of 
Actions  [25  Cyc  11061. 

Fire  insurance  policy  see  Fire  In- 
surance [19  Cyc  898]. 

Interest  coupon  of  bond  see  Limi- 
tations oi  Actions  [25  Cyc 
1103]. 

JudKRient  «ee  Judgments  [23  Cyc 
1505]. 

Life  Insurance  policy  see  Limita- 
tions of  Actions  £26  Cyo  906]. 

Rflcoenlzanoe  see  lUoognlnnces 
tS4  Cyc  559]. 

To: 

Administrator    after    death  of 
decedent    see    Executors  and 
Administrators  [18  Cyc  916]. 
Bnforce: 

Assessment  lien  for  public  im- 
provement see  Municipal  Cor- 
porations [18  Cyc  1230]. 
Rlght^to  redeem  property  sold 
on  execution  as  dependent 
on: 

Payment  or  tender  of  pay- 
ment to  defendant  see  Exe- 
cutions [17  Cyo  13351. 
.  Performance  by  plaintiff  of 
all  atatutorr  rvquirements 
see  BxecuUons  [17  Cyc 
1SS6]. 

Judgment  debtor  see  Bxooutlons 

[17  Cyc  1467]. 
Reoover: 

Installments  as  counted  from 
date  of  each  installment  see 
Assumpsit,  Action  of  [4  Cyc 
3S5}. 

Money  paid  to  use  of  another 
see  Money  Paid  [27  Cyc  842]. 
Penalty  see  Limitations  of  Ac- 
tions [25  Cyo  1149]. 
Purchase  price  of  goods  sold 
see  Limitations  of  Actions 
[26  Cyc  10901. 
Debt  payable  in  installments  see  Debt, 

Action  of  (18  Cyc  411]. 
Inheritance  tax  sec  Taxation  [37  Cyc 

1574]. 
Liability; 
Of: 

Insurer  of  employer  as  deter- 
mined by  date  when  amount  of 
asBUred's  liability  Is  determined 
see  Liability  Insurance  [15  Cyc 
1039]. 

Surety  on  bond  of  county  olBcer 
see  Counties  [11  Cyc  449]. 

On:. 

Appeal  bond  before  Justice  of  the 

peace  see  Justices  of  the  Peace 

[24  Cyc  786]. 
Bond  of: 

County  officer  see  Counties  [11 
Cyc  446J. 

Depositary  of  public  money  see 
Depositaries  [13  Cyc  819]. 

Deputy  sheriff  see  SnerifTs  and 
Constables  [36  Cyc  1970}. 

Officer  who  admits  loss  of  mon- 
ey see  Officers  [29  Cyo  1467]. 

Sheriff  see  Sheriffs  and  CtHiata- 
blea  [3$  Cyo  1970]. 


Liability: — Continued 
On : — Continued 

Bond  of: — Continued 

Trustee  see  Trusts  [39  Cyc  662]. 
Injunction  bond  see  Injunctions 

[22  Cyc  1026]. 
Replevin  bond  «ee  Replevin  [34 
Cyc  15731. 
Rent  see  Landlord  and  Tenant  C24 
Cyc  1170].. 

Entry  in  reversioner  a  prerequi- 
site to  charge  him  with  laches 
In  asserting  claim  to  property 
see  E:state8  [16  Cyc  664]. 
Remainderman  to  possession  of 
Ttr  aee  Bstatcs  [16  Cyc 

To: 
Costs  fn: 

Action  at  law  as  depmdent  on 
finality     of     Judgment  see 
Costs  [11  Cyc  9?f. 
Suit  in  equity  see  Costs  [11  Cyc 
981. 

File  bill  In  eQulty  to  toreoloae 
ohattel  mortgage  see  Chattel 
Mortgages  [7  Cyc  96], 

Foreclose  chattel  mortgage  as  de- 
pendent on  default  by  mort- 
gagor see  Chattel  Mortgages 
[7  Cyo  94]. 

Maintain  action  for: 

Refunding  debt  see  Executors 
and  Adtnlnlstrators  £18  Cyc 
673]. 

Wrongful  arrest  ox  Judgment 
debtor   see   Bxeeutiona  [17 
Cyc  1675]. 
Sell  mortgaged  property  as  de- 
pendent on  demand  by  mort- 
gagee see  Chattel  Mortgages  [7 
Cyo  106]. 
Sue  for  compensation  for  land 
taken  on  condemnation  proceed- 
ings as  affected  by  failure  to 
make  demand  see  Eminent  Do- 
main [15'Cyo  986]. 
See  also  Accrue  post. 

14.  See  Accrual  ante  and  cross  ref- 
erences there  given. 

[a]  As  a  sou,  [now  obsolete], 
"something  that  accrues  to  or  follows 
the  property  of  another."  Webster 
Unabr.  D.  [quot  E>rcanbrack  v.  Farla, 
10  Ida.  584,  687,  7»  P  817]. 

18.  Hays  Land,  etc.,  Co.  v.  Baa- 
sett,  85  Kan.  48,  53,  116  P  475:  Emer- 
son V.  The  Shawano  City,  10  Wis.  433, 
436:  1  Cyo  503  [quot  Brcanbrack  v. 
Farls,  10  Ida.  684.  £89,  79  P  8171;  Bur- 
rlll  U  D.  [dt  Barnes  v.  Brooklyn,  22 
App.  Div.  520,  622,  48  NTS  361; 
Webster  D.  [quot  Anderson  v.  Rich- 
ards, 99  Ky.  661,  662,  37  SW  62,  IS 
KyL  465;  Leman  v.  Chapman,  82  Nebr. 
392,  397,  117  NW  885].  Bee  also  Allen 
Armstrong,  58  App.  Dlv.  427,  429, 
68  NTS  1079  (to  afford  'Ipresent 
enforcible  right;"  to  become  due  and 

Sayable);  Wilkinson  v.  John  Hancock 
iut.  L.  Ins.  Co..  27  R.  L  14«,  149. 
61  A  48,  8  AnnCas  1068.  Compare 
Secure. 

[a]  Sraonymai^ — ^When  used  as  a 
verb  Its  sjnionyms  are  "result,"  "pro- 
ceed." "come,"  "arise,"  "issue,** '"fol- 
low," "flow,"  "ensue,"  "he  added."  "bo 
derived,"  "be  gained,"  "be  got."  "come 
in,"  "accumulate."  Soule  D.  Engl. 
Synonsrms  [quot  Ercanbrack  v.  Farls, 
10  Ida.  584.  689,  79  P  817]. 

[b]  'Vemand"  diatlnrnlali  ad  ,~^o- 
ehlse  County  t.  Wilcox,  14  Ariz.  284, 
127  P  768,  761. 

14.  Webster  D.  [quot  Anderson  v. 
Richards,  99  Ky.  661,  662,  37  8W  62. 
18  KyL  455:  Leman  t.  Chapman^  82 
Nebr.  392,  397.  117  NW  885]. 

[a]  "SaaMn**  dlaUaralshaO — ^The 
word  "sustain"  and  the  word  "accrue" 
are  not  only  different  terms,  but  terms 
of  different  Import  The  word  faua- 
taln"  Implies  a  loss,  but  the  word 
"accrue"  Implies  a  gain  or  acquisition. 
Adams  V.  Brown,  4  Lltt.  (Ky.)  7,  8 
(holding  that  where  the  declaration 
recited  aa  a  condition  of  the  bond 
that  complainant  ahonld  pay  all*  coats 


and  damages  which  defendant  should 
sustain,  and  the  condition  as  set  out 
on  oyer  was  for  the  payment  ot  all 
costs  and  damages  which  might  ac- 
crue, there  was  a  material  variance). 

IB.  Century  D.  [quot  Blsing  v. 
Andrews,  66  Conn.  68,  64,  38  A  585, 
60  AmSR  76:  McOulgan  t.  Rolfe,  80 
111.  A  256.  259]. 

[a]    A  uUe  aoomas  when  the  In- 
strument creating  it  or  the  fact  con- 
stituting It  first  becomes  operative.  - 
Reid  V.  Reld,  31  Ch.  D.  402,  23  ERC  lOg. 

16.  Carley  v.  Liberty  Hat,  etc,  Co., 
81  N.  J.  L.  502,  608,  79  A  447,  33 
LRANS  645;  Century  D.  [quot  £r< 
canbrack  v.  Farls,  10  Ida.  684,  589,  79 
P  817]. 

17.  Amy  v.  Dubuque,  98  U.  S.  470. 
26  L.  ed.  228:  Steen  v.  Niagara  F. 
Ins.  Co.,  89  N,  T.  316,  324,  42  AmR  297; 
May  V.  Star  F.  Ina.  Co.  77  N.  Y.  236. 
243,  38  AmR  607;  De  Grove  v.  Metro- 
politan Ins.  Co.,  fl  N.  Y.  694,  604.  1ft 
AmR  806;  Steen  v.  Niagara  P.  Ins. 
Co.,  61  HowPr  (N.  Y.)  1«,  146;  In  re 
Mifflin,  232  Pa.  36.  29,  81  A  139;  1  Cyo 
503  [quot  Ercanbrack  v.  Farls,  10 
Ida.  684,  589.  79  P  817]. 

[a]  "Ooonx"  dlaWngiilahafl  i— ^Tohn- 
son  V.  Humboldt  Ins.  Co.,  91  111. 
92,  94,  95.  33  AmR  47  (where  the 
condition  of  a  policy  contained 
the  clause,  "nor  unless  such  suit 
or  action  shall  be  commencea 
within  twelve  months  next  after  the 
loss  shall  occur,"  and  it  was  urged 
that  the  word  "occur"  was  used  In 
the  sense  of  "accrue"  wid  that  such 
sense  required  the  court  to  apply  It 
to  the  suit  or  action.  The  court  said: 
"The  word  'occur"  means  *to  happen,' 
in  its  general  and  most  popular  sense, 
whilst  the  word  'accrue'  is  to  be' 
added  or  attached  to  something  else, 
in  its  generally  received  sense;  but  If 
we  were  to  substitute  the  word  'ac- 
crue,' then,  in  its  grammatical  con- 
nection, it  would  mean  that  the  loss 
had  attached  to  appellants,  and  that 
was  when  the  Are  destroyed  the  prop- 
orty,  and  would  not  change  the  ob- 
vious meaning  from  what  It  is  as 
written.  It  would  not  be  construction 
to  say,  the  condition  means  a  suit 
or  action  might  be  commenced  within 
twelve  months  after  an  action  had 
accrued.  It  would  not  only  be  to 
change  the  grammatical  structure  of 
the  clause,  out  it  would  be  to  make 
a  new  and  different  contract  for  the 
parties").    See  Occur  [29  Cyc  1349]. 

18.  Webster  D.  [quot  Ercanbrack 
V.  Farla.  10  Ida.  684,  689.  79  P  817; 
Anderson  v.  Richards,  99  Ky  Sei,  662. 
37  SW  62,  18  KyL  466;  Leman  v. 
Cniapman,  82  Nebr.  392,  397,  117  NW 
885]. 

19.  Webster  D.  [quot  Anderaon  v. 
Richards,  99  Ky.  661,  662,  37  SW  62, 
18  KyL  465;  Leman  v.  CAiapman,  82 
Nebr.  392,  897,  117  NW  385;  In  re 
Mlffiln,  232  Pa.  25.  29,  81  A  129]. 

aa  Johnson  v.  Humboldt  Ins.  Co.. 
91  ni.  92,  95,  83  AmR  47;  Gully  v. 
Neville,  (Miss.)  55  S  289,  292;  1  Cyc 
503  [quot  Ercanbrack  v.  Farls,  10  Ida. 
584,  589,  79  P  817];  Bouvter  L.  D. 
[quot  Strasser  v.  Staata,  59  Hun  143, 
146,  18  NTS  167].  ^ 

[a]  Sues  to  aoona  wmUt. — In 
Strasser  v.  Staats.  69  Hun  (N.  Y.) 
143,  145,  13  NTS  167,  It  was  held  that 
where  the  constitution  of  ft  society 
provided  that  "the  dues  of  members 
of  a.lodge  accrue  weekly,"  the  phrase 
"accrue  weekly"  was  not  equivalent 
to  become  "payable  weekly"  or  "due 
weekly."  The  court  said:  "It  la  quite 
apparent  from  the  uniform  action  of 
ths  lodge,  In  not  exacting  weekly 
payments  of  dues  from  Its  members, 
that  It  did  not  interpret  the  phrase 
^cme  weekly*  aa  equivalent  to  'pay- 
able weekly,'  or  "duo  weekly.'  Bou- 
vler  defines  accrue  as  to  grow  to.  to 
be  added  to,  as  the  interest  accrues 
on  the  principal.  Applying  this  defi- 
nition 10  the  phraA  'dues  accruo 
weekly,'  and  It  would  not  signify  that 
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to  be  udded  as  inerease,  profit  or  damage,  apeeially 
as  the  produce  of  money  lent.^*"" 

Applied  to  a  cause  of  action  the  term  ''to 
aeerue"  means  to  arrive;  to  eonmienee;  to  come 
into  existenee;  to  become  a  present  enforceable 

ther  ar«  payaM*  weafeflr,  but  nthor 
that  tliejr  ar«  estimated  or  measured 
veekly,  to  btow  or  to  be  added  to 
e&ch  other  as  Interest  la  added  to  or 
Increases  the  amount  of  a  debt" 

11^48.  Webster  D.  [auot  Anderaon 
T.  Richards,  99  Ky.  661,  862,  37  8W 
62,  18  KyLi  466:  Leman  v.  Chapman, 
8!  Nebr.  892,  897,  117  NW  88B;  In 
re  Mifflin,  232  Pa.  SB,  29.  81  A  12»j. 
-  S3.  Blslnx  T.  Andrews,  86  Conn.  58, 
(4.  33  A  685,  50  AmSR  75;  Black  v. 
Swanson,  49  Qa.  424,  425;  Warren  v. 
Clemenger,  120  111.  A.  415.  438;  Mc- 
Gutgan  V.  Rolfe,  80  III.  A.  258,  259; 
Welser  v.  McDowell,  93  Iowa  772,  776, 
ei  NW  1094:  Hays  Land,  etc.,  Co.  v. 
Bassett,  86  Kan.  48,  52,  116  P  475; 
Kennedy  v.  Burrier,  36  Mo.  128.  ISO; 
Barnes  v.  Brooklyn,  22  App.  Dlv.  620, 
532,  48  NYS  38;  Walker  v.  Bowman, 
tl  Okl.  172,  173,  111  P  319,  30  LRANS 
642,  AnnCa8l912B  8S9;  Wilkinson  v. 
John  Hancock  Mut.  L.  Ins.  Co.,  27 
R.  I.  148,  149,  61  A  43.  8  AnnCaa 
1063;  Bennett  v.  Thome,  36  Wash. 
2S3,  266,  7S  P  936,  68  LRA  113.  See 
also  Rice  v.  V.  S.,  122  U.  S.  611,  617, 
7  set  1377,  30  L.  ed.  793;  Schlfler- 
steln  T.  Allison.  128  111.  662,  666,  16 
NB  276;  Rodefeld  v.  Wlnklemann. 
(Mo.  A.)  136  SW  4,  B;  Darlington 
Lnraber  Co.  v.  James  T.  Smith  Bids. 
Co-,  134  Mo.  A.  316,  818,  114  SW  77; 
Barnes  v.  Brooklyn,  22  App.  Div.  620, 
512,  48  NTS  36;  Steen  v.  Niagara  F. 
Ins.  Co.,  61  HowPr  (N.  Y.)  144.  146; 
Port  Arthur  Rice  MllUnK  Co.  v.  Beau- 
mont Rice  Mills.  105  Tex.  614.  621. 
623.  141  8W  9H.  148  SW  288. 

[a]  niwteatioBa^d)  Thus  a 
cause  of  action  accrues  from  the  time 
the  right  to  sue  for  the  breach  at- 
taches (Amy  T.  Dubuque,  98  U.  S. 
170.  476,  26  L.  ed.  228;  Walker  v. 
Bowman,  27  OW.  172,  178.  Ill  P  819. 
39  LRAN8  642  AnnCasl912B  839),  (2) 
or  where  the  liability  arises  so  far  as 
to  become  enforceable  (McOulgan  v. 
Rolfe.  80  m.  A.  256,  269.  See  Blslng 
V.  Andrews,  86  Conn.  58,  64,  33  A  685, 
BO  AmSR  75).  (3)  In  Kennedy  t. 
Burrier,  36  Mo.  128,  130,  the  court 
said:  "We  think  the  cause  of  action 
accrued  whenever  the  defendant's 
liability  became  perfect  and  com- 
plete. Whenever  the  defendant  had 
done  an  act  which  made  him  liable 
In  damages,  and  there  was  a  person 
In  esse  to  whom  the  damages  ought 
to  be  paid  and  who  might  sue  for  and 
recover  the  same,  then  clearly  the 
cause  of  action  hao  accrued  as  against 
him." 

[b]  The  tfihiiioal  meaning  of  the 

word  *^ccnie,"  as  defined  tn  the  dic- 
tionary, is  the  possession  of  a  present 
enforceable  rli^t.  A  note  Is  said  to 
accrue  when  It  becomes  due  and  pay- 
able. Profits  have  accrued  when  they 
are  paid,  or  when  the  right  to  enforce 
them  presently  exists.  Profits  may 
not  be  said  to  have  accrued  until  they 
have  become  fixed  and  payable,  and 
therefore  a  contract  requiring  the 
payment  of  a  certain  sum  when'prof- 
iis  "have  accrued"  means  when  they 
have  become  fixed  or  pmrable.  Allen 
v.  Armstrong,  68  App.  Dlv.  427,  429, 
68  NTS  1079. 

{cl  MaMli^  oa  a  aoto  aeonies 
within  the  Oeoivla  statute  of  llmtta- 
tlona.  not  at  Its  date,  but  at  Its  ma- 
turity. Black  T.  Swanson.  49  Ga.  424, 
425. 

[d]  AoOOB  tot  maamf. — ^A  cause  of 
action  for  the  iMyment  of  money  ac- 
crues upon  the  concurrence  of  two 
conditions,  namely:  (1)  The  maturity 
of  the  time  of  payment;  (2)  the  fail- 
ure to  pay.  Hayes  Land,  etc.,  Co.  v. 
Bassett,  86  Kan.  48,  62,  118  P  476. 
See  Koran  v.  Moran,  144  Iowa  451, 
441.  123  NW  202,  30  LRANS  898. 

[e]  Aeaoaa  for  pstaoaal  lajnilsa. 
— ^A  right  of  action  for  a  personal 


Injury  aocruM  upon  the  Infliction  of 
the  Injury.     Powlkes  v.  Nashville, 
etc,  R.  Co^  9  Helsk.  (Tenn.)  829,  880. 
[f]    Vnder    Xatsrstate  Oomaieree 

Aot  claims  for  the  recovery  of  dam* 
ages  shall  be  filed  with  the  Interstate 
Commerce  Commission  "within  two 
years  from  the  time  the  cause  of  ac- 
tion accrues  and  not'after,"  as  applied 
to  the  claim  of  a  shipper  to  recover 
damages  on  the  ground  that  the  pub- 
lished and  filed  rate  of  a  railroad  com- 
pany under  which  he  made  a  ship- 
ment was  unjust  and  unreasonable, 
the  cause  of  action  accrued  when  the 
shipment  terminated  and  complainant 
became  liable  for  the  freight,  and  not 
when  he  actually  paid  It.  A  contrary 
construction  would  enable  a  shipper 
and  carrier  through  collusive  delay 
In  payment  of  a  freight  charge  which, 
while  the  rate  remains  In  force,  is 
made  obligatory  by  the  statute,  to 
give  such  a  shipper  a  preference  over 
others  which  it  was  the  special  pur- 
pose of  the  amendments  of  the  acts 
to  prevent.  Arkansas  Fertiliser  Co. 
V,  U.  S.,  193  Fed.  667. 

Cg]  n  sense  of  to  azis«^'<Al- 
though  a  cause  of  action  may  not,  in 
general,  be  said  to  have  accrued  un- 
til the  time  of  credit,  if  any,  has 
expired,  yet  tn  giving  a  construction 
to  the  particular  words  of  a  statute, 
we  are  to  look  to  the  whole  act.  and 
from  it  determine  the  sense  In  which 
they  are  used,  so  as  to  give  effect  to 
the  legislative  intent.  The  verb  "to 
accrue"  Is  often  and  -properly  used  to 
convey  the  same  Idea  as  the  verb  'to 
arise.*  Such  Is  evidently  the  sense  In 
which  It  Is  here  used.  A  cause  of 
action  may  be  said  to  arise,  when  the 
contract  out  of  whidi  It  grows  is  en- 
tered into  or  made."  Emerson  v.  The 
Shawano  City,  10  Wis.  438,  435. 

[h]  "Oanse  ot  aoUon  has  arisen" 
la  distinguished  from  "cause  of  action 
has  accrued"  in  Doughty  v.  Punk, 
15  Okl.  643,  647,  84  P  484.  4  LRANS 
1029.  See  also  Moran  Moran,  144 
Iowa  461,  460,  123  NW  202,  80  liRANa 
898. 

84.  Cutcliff  V.  McAnally,  88  Ala. 
607,  609,  %  8  881;  Carley  v.  Liberty 
Hai  Mfg.  Co.,  81  N.  J.  L.  502,  507,  79 
&  447,  33  LRANS  545;  Allen  v.  Arm- 
strong. 68  App.  Div.  427,  429,  68  NTS 
1079;  Fay  v.  Holloran,  35  Barb.  (N. 
Y.)  295.  297;  Mundt  v.  Sheboygan, 
etc,  R.  Co.,  81  Wis.  451,  464. 

"Accrued"  means  "having  come  to 
maturity,  so  as  to  be  due  and  pay- 
able." CutcllfT  V.  McAnally,  88  Ala, 
507.  509,  7  S  331  [qu6t  Cochise  County 
V.  Wilcox,  14  Arls.  234.  127  P  758, 
781]. 

[a]    The  phrase  "aoomed  claims" 

(1)  in  a  statute  providing  that  in  case 
of  Insolvency  the  emergency  fund  of 
an  assessment  insurance  company 
shall  be  used  first  in  the  payment  of 
accrued  claims,  means  claims  which 
become  accrued  through  the  death  of 
the  person  Insured,  and  covers  claims 
for  death  occurring  before  the  filing 
of  the  bin  although  not.presented  un- 
til afterward.  Atty.-Qen.  v.  Massa- 
chusetts Ben.  L.  Assoc.  171  Mass.  193, 
194.  60  NIQ  620.  (2)  But  a  claim  for 
a  death  occurring  after  the  bill  was 
filed  Is  not  accrued.  Atty.-Ocn.  v. 
Squltable  Acc  Ina  Co..  176  Mass.  196, 
197,  55  NE  890. 

[d]  Vot  squiTalant  to  dMf—ITnder 
a  statute  providing  that  "the  executor 
of  a  tenant  for  life  who  leases  real 
estate  so  held,  and  dies  on  or  before 
the  day  on  which  the  rent  is  payable 
.  .  ,  may  recover  the  proportion 
of  rent  which  had  accrued  at  the  time 
of  his  death,"  rent  would  not  become 
payable  before  due.  and  the  word 
"accrued"  must  be  construed  to  mean 
an  apportionment  of  the  rent  between 
the  executor  uid  reversioner  pro  rata 


demand." 

In  the  past  tense  "accmed"  is  ased  in  the  wa^a 
of  due  and  payable;"  vested and  exiated." 

In  the  participial  fenn  "accrninc"  means  result- 
ing; arising}  angmmting;"  becoming  due  and  pay- 
as  to  time,  because,  If  '^accrued"  Is 
held  to  mean  "due,"  then  the  statute 
is  deprived  of  all  vitality.  Gudgel  v. 
Southerland,  117  Iowa  809,  811,  90  NW 
623. 

[c]  Vot  sysoaymotts.  with  oon- 
traotsd. — Leman  v.  Chlpman,  82  Nebr. 
392,  397,  11:7  NW  886.  But  see  Leon- 
ard v.  Ross,  23  Kan.  292. 

[d]  Aoonwd  costs  see  Adams  v. 
Brown,  4  LItt.  (Ky.)  7,  8;  Petroaky  v. 
Flanagan,  38  Minn.  26.  27,^  35  NW 
666.  (1)  In  Tallahassee  Mfg.  Co.  v. 
Glenn.  50  Ala.  489,  491,  it  was  held 
that  the  words  "all  of  the  costs  which 
had  accrued,"  when  used  in  the  com- 
promise of  a  pending  suit  or  In  a 
private  statute  providing  for  such 
compromise,  mean  costs  that  would 
follow  the  Judgment,  and  do  not  In- 
clude attorney's  fees.  (2)  An  offer 
to  confess  Judgment  for  a  definite 

with   "accrued   costs"  includes 


costs  as  up  to  the  time  of  the  offer, 
and  the  costs  of  carrvlag  the  offer 
Into  effect,  if  accepted.  Holland  v. 
Pugh,  16  Ind.  21,  23. 

[e]  "Aooned  pensloiia''  synony- 
mous with  "arrears  of  pensions"  see 
Donnelly  v.  U.  S.,  17  Ct.  Cl.  105,  110. 

[f  1  Aoonwd  rent  see  Craig  v.  But- 
ler, 88  Hun  286,  289.  31  NYS  963  [aff 
166  N.  Y.  672,  60  NB  982  (quot  Carley 
V.  Uberty  Hat  Mfg.  Co.,  81  N.  J.  L. 
602,  608,  79  A  447,  33  LRANS  545)]. 
Rent  accrued  due  prior  to  the  order 
of  adjudication  within  the  English 
Bankruptcy  Act  means  the  propor- 
tionate part  falling  due  from  day  to 
day,  although  not  payable  until  the 
end  of  the  quarter.  In  re  Howell, 
[1896]  1  Q.  B.  844. 

tgl  Am  fcocCTsd  'or  sataUUhaA 
rlnt  is  one  whltdi  cannot  be  wholly 
taOcen  away  by  statute.  Richards  v. 
Belllngham  Bay  Land  Co.,  64  Fed. 
209,  2n,  4  CCA  290. 

[h]  Aooroed  right  or  title,  as  used 
In  a  statute  providing  that  no  person 
at  any  time  thereafter  shall  make 
entry  Into  any  lands  or  tenements 
except  within  fifteen  years  next  after 
his  right  or  title  shall  first  accrue, 
means  that  the  title  against  which 
the  statute  runs  is  a  present  right  of 
entry — that  Is.  a  new  right  or  title 
first  accruing  to  the  party,  and  not 
a  transfer  of  an  old  title — and  cannot 
be  limited  solely  to  the  commence- 
ment of  the  original  title  under  which 
the  party  claims,  but  Includes  his 
own  accession  to  the  title.  Ricard  v. 
Williams,  7  Wheat.  (U.  S.)  59,  117,  S 
L.  ed.  898.  .    ^  ^ 

Stk  Napa  State  Hospital  v.  Tuba 
County,  138  Cal.  378,  380,  71  P  4B0; 
Hartshome  v.  Ross.  3  DIsn.  (Oh.)  15, 
21.  In  this  case  the  saving  clause  in 
the  Ohio  Wills  Act  preserved  "all 
rights  that  had  accrued"  under  the 
repealed  statutes.  It  was  contended 
that  this  included  rights  of  devisees 
under  an  executed  will,  although  the 
testator  was  alive  at  the  passage  of 
the  statute.  This  was  not  allowed. 
The  court  said:  "We  suppose  the 
term  'accrued'  is  eouivalent.  In  its 
meaning,  to  the  word  'vested.'  which 
necessarily  implies  that  sotnethlng- 
has  been  Imparted  to,  or  conferred 
upon  a  third  person,  over  which  he 
may  have  the  immediate  control  by 
possession,  or  the  present  right  to 
future  possession,  of  which  he  can 
not  be  deprived  without  his  assent. 
It  must  be  a  right  he  can  legally 
assert.  Independent  of  any  future  con- 
dition of  things,  as  well  as  any  sub- 
sequent change  of  the  existing  law." 

86.  Weber  v.  Harbor  Comrs...  18 
Wall.  (U.  S.)  57,  68,  21  L.  ed.  798.  Beo 
also  British  America  Assur.  Co.  v. 
Colorado,  etc.,  R.  Co.,  62  Colo.  689, 
125  P  508,  41  LRANS  1202. 

«T.  ElrcanbraclE  v.  Vax\a,  10  Ida. 
584,  690,  79  P  817. 
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ACCRUBT—ACCVMULATJOS 


able  ;^  inchoate,  in  jproeess  of  maturing ;  that  which 
will  or  may,  at  a  future  time,  ripen  into  a  vested 
right,' an  available  demand  or  an  existing  cause  of 

action." 

ACOBUEB,  CLAUSS  OF.  An  express  clause  oc- 
curring in  the  case  of  gifts  by  deed  or  will  to  persons 
as  tenants  in  common  providing  that,  upon  the  death 
of  one  or  more  of  the  beneficiaries,  his  or  their 
shares  shall  go  to  the  survivors  or  survivor.*" 
ACCT.  An  abbreviation  of  "account.'"^ 
AOC UUULATBD.    Amassed,  collected,  heaped. 


up 


3^4 


ACGUlfULATED  SUBFLUS.  The  fund  which  a 
corporation  has  in  excess  of  its  capital  stock  after 
payment  of  its  debts.** 

AOOUHUItATION.  The  word  has  both  a  pri- 
mary signification,  as  the  action  or  process  of  accu- 


mulating, and  a  -secondary  meaning,  as  the  result 
of  the  process  of  accumulating  or  the  acetunulated 
mass.'' 

When  one  speaks  generally  of  accQmnlation  of 
proper^  he  is  understood  to  refer  to  any 
property  which  a  person  a<^uire8  and  retains, 
without  regard  to  the  means        which  it  was 

obtained," 

The  putting  by-  of  dividends,  rents,  or  othcv  in- 
come and  converting  it  into  principal  by  investing 
it  and  again  capitalizing  the  income  arising  from 
the  new  principal,  and  so  on,  constitutes  accumula- 
tion, the  capital  and  accrued  interest  being  celled 
the  accumulfttions.*°  Accumulation  results  from  i> 
withholding  of  the  income  of  property  for  the  pur^ 
pose  of  creating  an  increased  and  constant^  in- 
creasing fund  for  distribution  at  a  future  time," 


[a]  "Aeonlar  to  ny  Mtete"  as 

used  In  a  will,  held  to  cover  property 
purchased  hy  the  executors  after  the 
death  of  the  testator.  Gully  v.  Ne- 
ville, (Miss.)  66  3  289,  292. 

[b]  "Aiulnt*' and ''aoomlng"  mean 
the  same  thing  when  used  In  a  statute 
providing  that  insurance  companies 
shall  give  bond  for  prompt  payment 
of  all  claims  arising  and  accruing  to 
any  person  by  virtue  of  a  policy  Is- 
sued by  such  a  company.  Union  Cent. 
L.  Ins.  Co.  V.  Skipper,  115  Fed.  69,  71, 
63  CCA  66S. 

fc]  AooroSny  aad  aoonied  mjwmt- 
noiu  In  apportfonmsnt  of  tMtes— - 
See  Com.  v.  Atlantlo  Reflning  Co..  2 
Fa.  Co.  <2. 

[d]  "AMMtlnc"  <U»>tli|pHs1iWI  see 
Culler  v.  NevlUe.  (HluT  66  B  289. 

BS.  See  Moyer  v.  Badger  Lumber 
Co.,  10  Kan.  A.  142,  62  P  434,  435 
(holding  that  the  word  as  used  In  a 
stipulation  authorising  the  appoint- 
ment of  a  receiver  to  pay  taxes  there- 
after "accruing"  means  the  same  as 
to  become  due  and  payable).   

[a]  Aoornlnff'  or  owlny. — I'When 
the  words  'accruing  pr  owing,'  are 
used,  as  they  plainly  are,  to  designate 
two  classes  of  debts,  they  «in  receive 
each  a  distinct  meaninK  only  by  Uk- 
Ing  one  as  denoting  debts  which  are 
not  yet  payable,  and  the  other  as  de- 
noting those  which  are."  Hall  v. 
I^ltchett.  S  Q.  B.  D.  216,  21<:  Dresser 
r  Johns.  «  B.  N.  3:,«;.„«6.  « 
ECL  429,  141  Reprint  624  [foil  Jones 
V.  Thompson,  K.  R  A  E.^'-,  "^^^J 
ECL   68,  120   Reprint   420,  11  ERC 

[b]  mmita  moomlng^Where  one 
leases  land  for  a  term  and  dies  be- 
fore Its  expiration,  leaving  a  will  dis- 
posing of  leased  property,  the  rents 
accruing  thereon  prior  to  the  lessor  s 
death  go  to  his  estate  and  those  ac- 
cruing afterward  to  the  devisee.  An- 
derson V.  Richards,  99  Ky.  661.  37  SW 
62  IS  KyL  466.  See  also  Brunswlck- 
Balke-Coliender  Co.  v.  Wallace,  66 
Misc.  27.  119  NTS  287. 

09.  Black  L.  D.  [quot  ErcanbracK 
V.  FarlB.  10  Ida.  684,  U9,  79  f  817J. 

[a]  Savlnff  clause  ot  statute. — A 
saving  clause  of  rights  and  liabilities, 
accruing  under  the  acts  repealed,  was 
held  to  preserve  not  merely  the  ac- 
crued rights,  but  rights  accruing,  and 
to  continue  In  force  the  provisions  ol 
the  repealed  statute  for  their  enforce- 
ment The  court  said:  "The  lan- 
guage of  the  proviso  is  broad  and 
comprehensive.  It  saves  not  only 
rights,  with  their  remedies,  which 
had  then  'accrued/  and  on  which  an 
action  could  be  maintained  at  tnat 
time;  but  also  rights  then  "accruing,' 
which  might  thereafter  ripen  Into  an 
existing  cause  of,,  action.  .  .  . 
This  right  and  this  liability  may  be 
said  to  have  been  accruing  from  the 
time  the  bond  was  executed  and  the 
money  received;  precisely,  as  the  right 
and  liability  arising  upon  a  promis- 
sory note,  Is  accruing  tsfim  its  execu- 
tion and  delivery  until  Its  maturity. 


Before  due,  It  la  a  right  accruing; 
when  du^  It  be<»mes  a  right  ac- 
crued." Cochran  v.  Taylor,  13  Oh. 
St.  882,  S86,  387. 

[b]  Aowidna  aaA  aoonud  JatoMek 
— In  Gross  v.  Fartenhelmer,  169  Pa. 
566,  668,  28  A  370,  the  court  said:  "As 
generally  understood,  'accruing'  Intwr- 
est  means  running  or  accumulating 
interest  as  distinguished  from  ac- 
crued or  matured  interest.  When  we 
speak  of  interest  which  is  from  day 
to  day  accumulating  on  the  principal 
debt,  but  which  is  not  yet  due  and 
payable,  we  call  it  accruing  Interest, 
when  we  refer  to  interest  heretofore 
payable,  but  still  remaining  unpaid, 
we  speak  of  it  aa  overdue  interest, 
arrears  of  interest,  or  Interest  in 
arrear.  Juat  aa  we  speak  of  rent  In 
arrear." 

[c]  Aa  aoamlng  right  is  one  that 
Is  IncreaHing,  enlarging,  or  augment- 
ing. Richards  v.  Belllagham  Bay 
Land  Co.,  64  Fed.  209,  213,  4  CCA  290. 

30.  Brown  L.  D.  [quot  Pain  v.  Ben- 
son. 3  Atk.  7S,  80,  26  Reprint  848]. 

[a]  It  extends  only  to  the  original, 
not  also  to  the  accrued  shares,  unless 
in  terms  It  Is  expressly  made  to  ex- 
tend to  the  latter  also.  Fain  v.  Ben- 
son. 8  Atk.  78,  26  Reprint  848. 

31.  Heaton  v.  Ainley,  108  Iowa  112, 
113,  78  NW  798. 

[a1  In  ootamerolal  transactions  It 
has  been  In  common  use  for  so  long 
that  the  memory  of  man  rynneth  not 
to  the  contrary,  and  Its  meaning  Is  as 
well  understood  as  though  the  word 
had  been  written  out.  Heaton  v.  Ain- 
ley, 108  Iowa  112,  78  NW  798. 

Judicial  notice  of  ™**"*«f  sea 
Evidence  [16  Cyo  8761. 

SlVf,.  People's  F.  Ins.  Co.  V.  I^r- 
ker,  ^  N.  jT  L.  675,  677. 

[a]  Aoownnlatod  latomst^ — In  con- 
struing a  wilt  providing  In  part  that 
"what  shall  remain  undisposed  of,  of 
the  said  last  mentioned  fourth  part 
of  the  residue  of  my  personal  estate, 
with  its  accumulated  interest,  ahall 
belong,"  etc,  the  court  said:  "The 
words  *accumulated  Interest'  have  no 
legal  technical  meaning.  If  ther  had, 
and  other  parts  of  the  will  snowed 
that  the  testatrix  did  not  Intend  to 
use  them  In  such  technical  sense,  the 
intention  of  testatrix  would  prevail. 
I  think  it  Is  4ear  that  the  testatrix, 
by  the  word  accumulated.  In  the  con- 
nection she  made  use  of  It,  meant 
nothing  more  by  it  than  accruing  in- 
terest, or  Interest  growing  due  upon 
the  fund,  and  undisposed  of  by  her." 
Llpplncott  v.  RIdgway,  11  N.  J.  Eq. 
626.  529,  S36.  To  same  effect  Llppln- 
cott V.  Stokas.  6  N.  J.  Eq.  122.  162. 

32.  State  V.  Yard,  42  N.  J.  L.  867, 
359;  State  v.  Parker,  36  N.  J.  L.  876, 
578;  State  v.  Utter.  84  N.  J.  L.  489. 
493:  State  v.  Parker,  34  N.  J.  U  479. 
482. 

[a]    ITot  iacoino,   Co  long  as  It  la 

retained  by  a  corporation,  either  as 
surplus  or  increased  stock,  it  can  in 
no  proper  sense  be  called  'income.** 
Mills  V.  Brltton.  64  Conn.  4,  28.  29  A 
281,  8«  LKA  SS6;  EqultabU  Ouaran- 


tee,  etc.,  Co.  v.  Rogers.  7  Del.  Ch. 
39S,  429.  44  A  789. 

[b]  ns  eataiags  of  baaka  nT'«liig 
from  diseonats,  and  istersat  on  in- 
vstwwf ,  are  carried  into  the  sur- 
plus account,  and  paid  over,  after 
deducting  expenses  and  ascertained 
losses,  at  certain  periods,  to  stock- 
holders, as  dividends,  reserving,  how- 
ever, such  portion  as  the  directors 
may  deem  proper,  as  a  fund  t/>  In- 
crease the  capital  employed  In  con- 
ducting the  business  of  the  company, 
aftid  to  provide  against  contingent 
losses.  This  fund  is  called  accumu- 
lated surplus.  State  v.  Parker,  86  N. 
J.  L.  676,  677. 

[c]  Aa  ajvUsd  to  an  Insuanoe 
oonpaiiy  (1)  whose  "accumulated  sur- 
plus^' is  subject  to  taxation  at  Its  full 
amount,  "accumulated  surplus"  must 
be  construed  to  mean  the  fund  which 
it  has  In  exceas  of  Its  capital  stock 
after  payment  of  Its  debts.  Such 
fund  Is  the  accumulation  of  Interest 
received  and  premiums  for  insurance, 
and  is  not  limited  to  only  such  moneys 
as  the  company  has  received  for  In- 
terest on  investments  and  earned 
premiums  on  expired  risks,  although 
It  may  be  liable  to  the  contingency 
of  loss  upon  the  policies  Issue^  for 
it  Is  as  much  the  property  of  the 
company  and  as  fully  under  Its  con- 
trol as  the  capital  stock  paid  In. 
People's  F.  Ins.  Co.  v.  Parker.  34  N. 
J.  L.  479,  482.  (2>  It  Includes  all  the 
asaets  of  a  mutual  life  insurance  com- 
pany over  and  abova  all  liabilities; 
and,  where  sutdi  company  had  no  lia- 
bilities uoept  their  nabUltles  to 
themselves.  It  cannot  In  ths  tma  aenas 
of  the  word  be  said  to  be  Inclabted 
at  all.  As  they  owe  themselvss  these 
liabilities,  they  may  be  well  consid- 
ered an  "accumulated  surplus"  within 
the  meaning  of  the  statute.  Mutual 
Ben.  L.  Ins.  Co.  v.  Utter,  84  N.  J.  L. 
489,  493. 

[dl  Aconinlatad  proSta  Aiatln- 
rnUhed  see  Stevens  v.  U.  S.  Steel 
Corp.,  68  N.  J.  Eq.  373,  69  A  905. 

33.  Bhattuck  V.  fitlckney,  211  Mass. 
827,  333.  97  NE  774. 

34.  Union  Oil  Co.  v.  Stewart,  158 
Cal.  149.  110  P  313,  AnnCa8l>12A.  667. 

35.  Rapalje  ft  L.  U  D. 

[a] '  Wnsa  ba  •xeontov  or  otaiar 
tmstea  masses  the  rents,  dividends, 
or  other  Income  which  he  receives, 
treats  It  as  capital.  Invests  it,  makes 
a  new  capital  of  the  income  derived 
therefrom,  invests  that,  and  bo  on, 
he  Is  said  to  accumulate  the  fund;  and 
the  capital  and  accrued  Income  thus 

grocured    constitute  aocumnla.tlo«s. 
[ussey  v.  Sargent,  116  Ky.  68,  76  8W 
211,  26  KyL  316. 

36.  Rogers'  Est.,  179  Pa.  <09,  S<  A 
840  (holding  that  a  preaent  bfneflcial 
gift  of  Income  until  a  certain  sum 
shall  have  been  received  by  the  donea 
is  not  within  the  prohibition  of  the 
statute,  and  that  a  direction  to  apply 
rents  or  income  In  payment  of  a 
speclfled  aum  to  a  designated  person 
Is  no  more  a  direction  to  aeeumulate 
than  a  gift  of  ^  estata  untn  out  o( 
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or  from  the  adding  of  the  interest  or  income  of  a 
fund  to  the  prineipid  pursnant  to  the  provision  of 
ft  will  or  deed,  preventing  its  being  expended.'^ 

As  m^^ied  to  corporatioiis,  it  is  the  yearly  earn- 
ings or  pn^tB,  in. whatever  form  they  may  exist, 
which  have  not  been  diatribnted  in  dividends  among 
the  owners  of  the  stoek  at  the  time  it  goes  into 
liquidation." 

( Cross  ijeferences."'") 

ACUUHULATIVS."  That  accumulates  or  is 
heaped  up.** 

AOCU&ATE.   In  exact  ta  careful  oonformity  to 

the  rents  the  done«  has  rfloelved  an 

equlvafent  amount  would  ba). 

37.  Century  D.  [quot  Hasoall  v. 
K]n«.  162  N.  T.  134,  142,  66  KB  617, 
76  AmSR  S02;  Thorn  v.  I>e  Breteuil, 
SG  A^v-  Div.  406,  411,  83  NTS  849]. 

[a]  AooTunnlAtton  of  laoom«. — 
Where  a  will  provided  that  shareB  of 
a  corporation  should  be  held  In  trust, 
and  the  income  paid  to  the  benefi- 
ciaries of  the  truaCand  the  corporation 
went  out  of  business,  the  carrying 
of  that  part  of  the  price  of  the  sale 
of  the  assets  represented  by  the  bet- 
terments and  good  will  of  the  com- 
pany to  the  corpus  of  the  estate  does 
not  violate  tbe  provisions  of  a  statute 
against  the  accumulation  of  income, 
^tter  of  Stevens,  46  Mlsa  62S,  96 
NTS  2«7. 

[b]  Aoownolatlona  of  iatereati— A 

deed  of  trust  of  a  part  interest  In  a 
bond  and  mortgage  provided  for  the 
payment  of  Interest  accruing  thereon 
to  the  testator's  widow  during  her 
life  and  upon  her  death  assigned  such 
part  Interest  In  the  twnd  and  mort- 
gage with  all  accumulations  of  In- 
terest to  the  testator's  children.  The 
court  In  construing  this  trust  said: 
'^he  term  'all  accumulations  of  In- 
terest,' as  used  In  this  case,  naturally 
Included,  as  it  seems  to  me,  at  least 
the  Interest  accrued  at  the  death 
of  the  tenant  for  life,  and  can- 
not be  limited,  as  defendants'  coun- 
sel contend,  solely  to  the  Inter- 
est which  had  accumulated  In  the 
trustees*  hands,  as  Interest  already 

eJd  to  them,  but  held  by  them  as 
terest  not  desired  by  the  life  ten- 
ant." Lewis  T.  Towar,  (N.  J.  Ch.)  46 
A  999,  1000. 

38.  Bqultable  Guarantee,  etc.,  Co. 
v.  Rogers,  7  Del.  Ch.  898,  429,  44  A 
789. 

[a]    audtal  In  dividend  osTtUoate. 

—In  Hazleton  v.  New  Tork  L.  Ins.  Co., 
141  Wis.  629,  644,  124  NW  1014,  It 
was  held  that  a  dividend  certificate 
reciting  that  the  grantee  was  entitled 
to  a  certain  sum  In  "accumulations" 
Implied  a  "rolling  up"  or  adding  of 
Interest  or  Income  to  principal. 

39-40L   Aoonmnlatlons : 
As  violating  statute  against  perpetui- 
ties see  Perpetuities  [30  Cyc  1621]. 
Of  surface  waters  see  Municipal  Cor- 
porations [28  Cyc  1329]. 
Of  water  as  a  nuisance  see  Nuisances 

[29  Cyo  1166]. 
RiJCht  of; 
Devisee  or  legatee  see  Wills  [40 

Cyo  1944  et  seq]. 
Heir  or  distributee  see  Descent  and 
Distribution  [14  Cyc  113]. 
Trust  for  as  vtolaclnc  statute  against 
perpetuities  ace  Perpetuities  (SO 


Cyc  16131. 

41.  See  Cumulative  [12  Cyo  9921- 

42.  BurrlU  L.  D. 

[a]   Aooomulatlv*    danaagM  are 

"damages  engrafted  on  a  common  law 
recovery  by  the  statute  In  the  nature 
of  a  penalty  and  statutes  of  this 
nature  which  merely  accumulate  the 
measure  of  recovery  In  actions  other- 
wise primarily  existing  at  common 
lav,  are  not  regarded  as  penal  In  the 
sense  that  tiie  rule  of  strict  mnatruc- 
ttoD  applies  to  them  with  all  Its 
force."  Casey  v.  St.  ■  Louis  Transit 
Co.  lie  Mo.  A.  236,  251,  91  SW  419. 

43.  Webster  New  Int.  D. 

[a]  Aooaxata  MOOzds^Tn  con- 
■tnilng  an  "Iron-safe  clause"  in  a 


policy  of  Are  insurance  which  re- 
quired the  insured  to  *lEeep  a  set  of 
books,  which  shall  olearty  and  plainly 
present  a  complete  record  of  business 
transacted,  including  all  purchases, 
sales,  and  shipments,  both  for  cash 
and  credit,  from  date  of  Inventory,  as 
provided  In  first  section  of  this  clause, 
and  during  the  continuance  of  this 
policy,"  the  v  court,  per  Candler,  J., 
said:  "The  evident  intention  of  this 
clause  of  the  contract  is  to  enable  tbe 
insurance  company,  by  means  of  ac- 
curate records  of  the  business  of  the 
insured,  to  ascertain  with  substantial 
certainty  and  definiteneas  the  value 
of  the  stock  of  goods  destroyed  by 
Are."  Everett-Ridley-Ragan  Co.  v. 
Traders'  Ins.  Co.,  121  Oa.  228,  229.  48 
SB  918,  104  AmSR  99.  In  referring 
to  this  language  of  Justice  Candler, 
Mr.  Justice  Lumpkin  in  ^tna  Ina  Co. 
v.  Johnson.  127  Ga.  491,  497,  66  SB  643, 
9  LRANS  667,  9  AnnCafl  461  [quot 
.^na  Ins.  Co.  v.  Lipeits,  180  Ga.  170, 
60  SB  631.  14  AnnCas  1070],  said: 
"While  the  words  Accurate  records' 
are  here  used,  it  was  not  intended 
that  a  policy  would  be  avoided  for 
mere  slight  accidental  omissions,  or 
because  the  books  kept  might  not 
come  up  to  the  highest  standard  of 
perfect  or  accurate  bookkeeping." 

{bj  "Aeouats  orcss  sections.*'— 
R.  G.  Packard  Co.  v.  New  York,  187 
NTS  9.  18  (comparing  and  dlstln- 
gulahing  "typical  sections,"  as  used 
In  a  contract  for  public  work). 
M.   Webstei*  New  Int.  D. 

[a]  AeonraMr  adds—ssd.  "The 
word  'accurately'^  as  applied  to  direc- 
tion and  addveas  of  notice  of  dishonor, 
has  not  been  so  defined  that  a  court 
can  In  etich  case  say  as  matter  of 
law  just  what  alteration  constitutes 
an  Inaccuracy.  A  change  may  be  so 
violent  as  to  exclude  the  idea  of 
accuracy,  or  so  slight  as  to  exclude 
the  idea  of  Inaccuracy.  In  such  cases 
the  court  should  so  hold.  Alterations 
intermediate  these  extremes  would 
seem  to  Involve  a  mixed  question  of 
law  and  fact.  In  the  case  at  bar  it 
cannot  be  said  that  the  alteration  In 
the  address  was  so.  great  as  to  ex- 
clude the  idea  of  accuracy.  Error, 
therefore,  cannot  be  predicated  on  the 
Judgment  on  account  of  the  altera- 
,tion  in  the  address."  U.  S.  National 
Bank  v.  Burton,  68  Vt.  426,  434,  3  A 
756. 

[b]  AocnraWlT  locate, — In  con- 
struing a  city  charter  providing  that 
claims  for  damages  due  to  a  defect  on 
the  sidewalks  must  accurately  locate 
and  describe  the  defect  that  caused 
the  injury,  the  court  said:  "The  side 
of  the  street  la  definitely  stated,  and 
it  Is  conceded  that  the  location  Is 
otherwise  placed  within  the  distance 
of  one  block.  A  more  definite  state- 
ment would  seem  to  have  called  for 
measurements,  and  we  do  not  think 
the  charter  term  'accurately'  should 
be  construed  as  requiring  such  exact- 
ness. It  should  receive  a  reasonable 
Inteniretatlon,  and  the  purpose  of  •the 
provffilon  evidently  is  that  the  city 
shall  be  advised  with  reasonable  cer- 
tainty of  the  place,  and  may  there- 
upon make  exanjlnatlon  with  a  view 
to  ascertaining  for  itself  the  facts 
with  reference  to  the  alleged  injury." 
Mulligan  V.  Seattle,  42  Wash.  264, 
266,  84  P  721. 

[o]    "Aooaxatalj  nn"  as  applied  to 


truth  or  to  some  standard  of  reqiiiremoait;  free 
from  failure,  error,  or  defect;  exact.'' 

AOOTTBA'TELT.  In  an  accurate  manner;  ex- 
actly; precisely;  without  error  or  defect.** 

A0CUSAIU5  HEHO  SB  DEBET  SISI  OOKAM 
DEO." 

AGOUSATION.  The  charging  of  a  person  with 
a  crime," -or  of  a  lighter  offense;"  that  of  vhieh 
one  is  accused;  the  charge  of  an  offense  or  crime, 
or  the  declaration  containing  the  charge.** 
,  Fending  prosecntioB.  In  criminal  law  the 
word  ordinarily  implies  a  pending  proseention,^ 

tfoundary  Uaa  by  survey  see  Trtnltr 
County  V.  Mendocino  County,  161  Cal. 
279.  287,  90  P  686. 

46.  A  maxim  meaning  "No  man  Is 
bound  to  accuse  himself,  unless  before 
God."    Burrlil  L.  D. 

46.  Jacob  L.  D. 

[a]  An  Alabama  statnta  provided 
that  "all  persons,  to  the  number  of 
two  or ,  more,  who  abuse,  whip  or 
beat  any  person,  upon  any  accusation, 
real  of  pretended,  or  to  for^  such 
person  to  confess  himself  guilty  of 
any  offence,"  shall  be  guilty  of  a 
crime.  In  Underwood  v.  State,  25 
Ala.  70,  71,  the  court  says:  "To  make 
out  the  offence  contemplated  by  the 
first  part  of  this  section.  It  Is  essential 
that  the  accusation  should  be  the 
moving  cause  of  the  abuse  or 
violence.  The  term  'accusation' 
must  not  be  confoimded  with  the 
act  on  which  it  is  based.  It 
means  something  distinct  from,  and 
Independent  of  It.  If  two  persons 
were  to  bring  a  charge  against  a 
third,  and  beat  him  upon  provocation 
of  the  act  complained  of,  that  is 
very  different  from  inflicting  the  same 
violence  upon  him,  not'  from  the  pro- 
vocation of  the  act  Itself,  but  because 
they  believed  him  guilty  of  the  ac- 
cusation brought  against  him,  for  the 
commission  of  It.  The  one  is  simply 
an  act  of  private  vengeance,  while  the 
other  implies,  to  some  extent,  the 
usurpation  of  legal  autfiority — to 
try  and  punish  upon  a  ^arge — what 
is  commonly  called  lynching." 

[b]  PiAuo  aoonaatioa^A  threat 
of  any  public  accusation  la  as  much 
within  the  reason  of  a  statute  against 
blackmailing  as  a  threat  of  a  formal 
complaint.  State  v.  Louanis,  79  Vt. 
463,  467,  65  A  612,  9  AnnCas  194  and 
note. 

47.  Webster  New  Int.  D. 
[a]    Za  baatacdr  oasss^The  word 

"accusation."  as  used  In  a  statute  ex- 
pressly authorizing  the  complainant 
In  a  bastardy  suit  to  prove  on .  the 
trial  that  she  was  constant  in  her 
accusation  and  was  put  to  the  dis- 
covery of  the  paternity  of  the  child 
at  the  time  of  her  travail,  should  be 
considered  as  having  its  ordinary 
meaning,  of  a  declaration  by  the 
mother  that  a  certain  person  is  the 
father  of  her  child,  and  not  a  charge 
made  in  legal  form  by  means  of  a 
complaint  to  a  magistrate.  Robbins 
V.  Smith.  47  Conn-  182,  188. 

48.  Webster  New  Int.  D. 
[a]    The  term  is  a  broad  ons^~"It 

Includes  indictment,  presentment,  in- 
formation, and  any  other  form  In 
which  a  charge  of  a  crime  or  an  of- 
fense can  be  made  against  an  indi- 
vidual. The  term,  as  used  in  our 
law  in  reference  to  trials  In  courts 
having  Jurisdiction  in  misdemeanor 
cases.  Is  but  the  equivalent  of  an  In- 
formation at  common  law,"  Per  Cobb, 
J.,  in  Gordon  v.  State,  102  Ga,  673, 
679,  29  SE  444  [foil  Wright  V.  Davis, 
120  Ga  670,  676,  48  SB  170].  To  same 
effect  Goldsmith  v.  State,  t  Oa.  A.  288, 
284,  68  SE  486. 

49.  TJ.  S.  V.  Patterson,  150  TT.  S.  66, 
68,  14  set  20,  87  U  ed.  999;  Brannan 
V.  State.  (Tex.  Cr.)  72  SW  184.  185.  . 

[al  Xdmitsd  IB  legal  phrassoloffr. 
— ^A  criminal  charge,  strictly  speak- 
ing, exists  only  when  a  formal  writ- 
ten complaint  has  been  made  against 
the  accused  and  a  nrosecutlon  hiltl- 
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and  when  the  proseention  has  been  terminated  in 
conviction  it  ceases  to  be  an  accusation.'*^ 
(Cross  references.**) 

AOOUSATOR  POST  .BATIONABILE  TEHPU8 
NOK  EST  AXmiENDUS.  mSI  SS  BENE  DE 
OmSSIONE  EXOUSAVEBTT^ 

AOCnSE.  In  its  popular  sense,  a  vord  used  to  ex- 
press a  chai^  or  imputation  merely  in  which  sense 


one  may  be  aeensed  of  that  which  is  no  legal  offense; 
as  if  he  is  charged  with  immoral  or  disgraceful 
conduct  or  official  delinquency."  The  word  does 
not  necessarily  import  the  ehai^  of  a  erime  by 
judicial  procedure,"  although  .frequently  used  ia 
that  sense  "    (Cross  references.") 

ACCUSED.  One  who  is  eha^d  with  a  crime."' 
(Cross  references.**) 


ated.  It  Is  true  the  popular  under- 
standing  of  the  term  ia  accusatlOD, 
and  It  la  freely  iised  with  reference 
to  all  accusations,  whether  oral.  In 
the  newepaperB,  or  otherwise;  but  in 
lecral  phraseolo^  it  la  properly  lim- 
ited to  such  accusations  as  have  takin 
shape  In  a  prosecution.  TJ.  B.  v.  Pat- 
terson. 160  U.  S.  66,  68,  14  8Gt  20,  37 
14.  ed.  S9». 

.  SO.  See  Peo.  v.  Bauman,  S  N.  T. 
Cr.  464,  467  (holding  that  the  word 
"accusation"  Implies  that  the'  person 
is  alleged  to  be  tfullty,  not  proved  or 
adjudged  to  be  so,  the  court  saying: 
rrhe  oomplafnt  of  a  prosecutor,  or  an 
tndiotmeni  by  a  Orand  Jury.  Is  an 
accusation,  but  when  the  prisoner  ha* 
been  tried  and  adjudged  to  be  guilty 
.  .  .  the  charge  Is  determined  and 
he  stands  convicted.  The  iudgment 
has.  taken  the  plaoe  of  the  accusa- 
tion"). 

[a]    Datalaed  om  an  aooasattoiL. — 

In  Brannan  v.  State,  44  Tex.  Cr.  ttt, 
401,  -72  8W  184,  it  was  held  that  a 
person  serving  a  sentence  as  a  con- 
vict was  not  detained  on  an  accusa- 
tion within  a  statute  making  it  a 
misdemeanor  to  aid  the  escape  of  a 
prisoner  detained  on  an  accusation. 
The  court  said:'  "'A  person  is  said 
to  be  "accused"  of  an  offense  from  the 
time  that  any  "criminal  action"  shall 
have  been  commenced  against  htm. 
A  legal  arrest  without  warrant;  a 
complaint  to  a  maeistrate;  a  warrant 
legally  Issued;  and  Indictment,  or  an 
Information,  are  all  examples  of  "ac- 
cusation," and  a  person  proceeded 
against  by  either  of  these  is  said  to 
be  "accused.** '  As  we  understand  an 
"accusation'  under  our  statute.  It  ap- 
plies to  a  pending  prosecution,  and 
when  that  prosecution  has  been  ter- 
minated In  a  conviction  it  ceases  to  be 
an  accusation." 

61.  Aooosatloni 
In  Indictment  or  information  see  In- 
dictments  and    Informations  {22 
Cyc  1711. 

Silence  under  see  Criminal  Law  [12 
Cyo  630]. 

Words  spoken  or  published  as  see 

Libel  and  Slander  [25  Cyo  2G0]. 

E2.  A  maxim  meaning  "An  ac- 
cuser ou^t  not  to  be  heard  after  the 
expiration  of  a  reasonable  time,  un- 
less he  can  account  satisfactorily  for 
the  delay."  Ashley's  Case,  Moore  K. 
B.  816,  817,  78  Reprint  924  [cit  Brac- 
tonl;  Abbott  L.  D.  ^  , 

68.  State  v.  South,  89  S.  C.  L.  489, 
493:  Reg.  v.  Tomllnson,  tl89&]  1  Q. 
B.  706;  Rex  v.  Robinson,  8  M.  &  Rob. 
14,  16.  See  also  Robbfns  v.  Smith, 
47  Conn.  182;  Standard  I>.  [cit  Utter- 
back  V.  S.,  163  Ind.  645,  B48,  56  NB 
420,  "to  charge  with,  or  declare  to 
have  committed  a  crime  or  offense"]. 

[a]  '*To  aoouse,  la  ordlnarr  P"- 
luoe,  in  the  form  'to  accuse  (a  per- 
son) of,'  means,  to  charge  with  the 
crfme  or  fault  of,  etc."  Reg.  V.  Kem* 
pel,  31  Ont.  631,  633.  _ 

04.  State  v.  South,  39  S.  C.  L.  489, 
493 

[a]  "Chaxr*  and  aocuss."— Where 
an  fndlqtment  charged  that  the  de- 
fendants did  "falsely  charge  and  ac- 
cuse him  ...  of  the  crime  of 
'adultery,  and  thereby  ...  to  ex- 
tort," etc.,  the  term  "charge  and 
accuse"  thus  used  and  In  this  connec- 
tion does  not  mean  actually  charge 
and  accuse  before  a  grand  jury  or 
'magistrate,  but  to  Impute  to  him  these 
offenaea  falsely  as  a.  means  of  induc- 
ing him  to  pay  money  to  avoid  such 
actual  prosecution.  Com.  v.  O'Brien, 
IS  Cuah.  (Hasa.)  84,  89.  90.  To  same 


effect  Com.  v.  Andrews,  182  Mass.  268, 

264. 

[b]  A  tliMat  to  aooue  need  not 
be  a  threat  to  charge  before  any 

Judicial  tribunal;  a  threat  to  charge 
>efore  any  third  person  Is  sufficient. 
Rex.  V.  Robinson.  2  M.  &  Rob.  14. 

[c]  Aajr  pnbUo  aeowHHloa,>— "Ao- 
cuse/"  as  used  in  a  statute  providing 
that,  if  «ny  person  shall  maliciously 
threaten  to  accuse  another  of  any 
crime  with  intent  to  extort  money, 
he  shall  be  punished,  etc.,  Is  not  re- 
stricted in  ita  meaning  to  an  accusa- 
tion In  oourt/but  Includes  any  publlo 
accusation.  The  fear  excited  and  the 
attempted  profit  from  It  oonatituted 
the  ingredients  of  the  offense,  and  in 
many  eases  of  peculiar  possesions  of 
trust  or  employment,  where  even  a 
well-groundecl  suspicion  might  be 
ruinous,  the  probability  of  a  Judicial 
Investigation  In  which  the  truth 
might  be  sifted  would  not  be  likely  to 
add  to  the  contrary  of  the  charge, 
and  might  even  tend  to  mitigate  ^t. 
"Accused"  only  implies  a  formal  com- 
plaint where  it  Is  used  in  its  re- 
stricted technical  sense,  and  ordi- 
narily refers  to  any  charge  publicly 
made.  Peo.  v.  Braman,  80  Mich.  460, 
468. 

68.  Peo.  V.  Frey,  112  Mich.  261, 
2E2,  70  NW  548;  Peo.  v.  Braman,  3D 
Mich.  460,  468:  Reg.  v.  Kemple,  31 
Ont.  631,  633.  See  also  the  dissenting 
opinion  of  Barbour,  J.,  in  Com.  v. 
Cawood,  2  Va.  Cas.  527,  641,  where 
he  held  that  the  prisoner  could  not 
be  said  to  be  accused  until  he  was 
indicted. 

[a]  "Arrested  tiAder  criminal  pso- 
oass"  is  not  synonymous  see  State  v. 
South,  39  S.  C.  L.  489,  498. 

66.  Aconsei  ^reat  to  see  Threats 

[38  Cyc  294]. 

67.  Castle  v.  Houston.  19  Kan,  417, 
426,  27  AmR  127;  Peo.  V.  Braman,  30 
Mich.  460,  468;  Reg.  v.  Kempel,  81 
Ont.  631,  633.  See  also  Mosby  v.  St. 
Louis  Mut.  Ins.  Co.,  31  Qratt.  (72  Va.) 
629,  684  (where  the  court* In  effect 
said  that  if  it  had  been  the  Intention 
of  the  legislature  to  confine  the  pro- 
visions of  a  certain  act  to  criminal 
cases  alone.  It  would  not  have  used 
the  words  ''the  party  affected"  there- 
by, but  the  word  "accused"  or  some 
similar  word  Indicating  a  criminal 
offense) . 

[a]  Tor  mMtaajflm  (1)  A  person  pro- 
ceeded against  by  either  Indictment  or 
Information  Is  said  to  be  accused, 
Brannan  v.  State,  44  Tex.  Cr.  899,  401, 
72  SW  184.  (2)  In  Com.  v.  Cawood,  ^ 
Va.  Cas.  627,  649,  Barbour,  J.,  In  his 
dissenting  opinion  confines  the  word 
"accused"'  to  persons  Indicted.  He 
says:  "The  Judge,  on  the  Ist  of  May, 
made  a  special  order  for  a  Jury,  for 
the  trial  of  the  prisoner  accused  of 
murder:  though  In  legal  propriety  he 
could  not,  after  passing  an  Bxamln- 
Ing  Court,  be  said  to  be  accused,  until 
he  was  Indicted." 

[b]  Does  not  apply  to  dsfsadant 
in  dvU  oases. — An  accused  being  one 
who  la  charged  with  a  crime  or  mis- 
demeanor, the  word  "accused"  cannot 
well  be  said  to  apply  to  a  defendant 
in  a  civil  action.  Castle  v.  Houston, 
19  Kan.  417,  426,  27  AmR  127, 

[c]  SynonTmotts  with  dsfndant  In 
criminal  cases  see  Carpenter  v.  Peo., 
31  Colo.  284,  286,  72  P  1072.  Under 
the  Texas  statute  "the  word  "accueed' 
Is  intended  to  refer  to  any  person  who, 
in  a  legal  manner,  is  held  to  answer 
for  any  offense,  at  any  stage  of  the 
proceedings  or  against  whom  com- 
plaint. In  a  lawful  manner,  Is  made. 


charging  the  commissioil  of  an  of- 
fense. Including  all  proceedings  from 
the  order  for  arrest  to  the  final  exe- 
cution of  the  law:  and  the  wsrd  'de- 
fendant' is  used  in  the  same  sense." 
So  It  would  seem  from  this  that  a 
defendant  Is  not  accused  until  he  has 
been  charged  with  an  offense,  and  be 
cannot  be  tried  until  he  has  been  ar- 
rested. Per  Davidson.  P.  J.,  in  Brown 
V.  State,  66  Tex.  Cr.  672,  581,  118  SW 
189. 

68.  AoobmAi 
Ability  and  opportunity  of  see  Crimi- 
nal Law  [12  <^o  899]. 
Absence  of,  aa  affieetlng  the  statute  of 
ilmltatlona  aes  Criminal  Law  [IS 
Cyo  2661. 
Abusive   language  concerning 

Criminal  LawTl2  Cye  681]. 
Acquittal  of,  as  bar  to  another  prose- 
cution see  Criminal  Law  [Iz  Cyc 
274]. 

Admissibility  of  evidence  of  see  Crim- 
inal Law  [12  Cyo  418,  4611. 

Admissions  of  see  Criminal  X.aw  [12 
Cyc  418. 

Appeal  by  see  Criminal  Law  [12  Cyo 
792]. 

Appearance  of.  In  summary  trials  see 
Criminal  Law  [12  Cyo  881]. 

Arraignment  of 'see  Criminal  Law  [12 
Cyc  267,  844], 

Aa  accessary: 

After  the  fact  see  Criminal  Law 

[12  Cyo  192]. 
Before  the  fact  see  Criminal  Law 
[12  Cyo  190]. 

As  alder  or  abettor  see  Criminal  Law 
[12  Cyo  186]. 

Assignment  of  counsel  to,  see  Crimi- 
nal l«w  [12  Cyo  684]. 

Association  of,  with  criminals  see 
Criminal  Law  [12  Cyo  392]. 

Belief  in  guilt  of  see  Mallcioua  Prose- 
cution [26  Cyc  24,  29]. 

Caution  or  warning  to  see  Criminal 
Law  [12  Cye  4681. 

Change  In  place  oi  imprisonment  of 
see  Criminal  Law  [12  Cyc  971]. 

Character  of  see  Criminal  Law  [12 
Cyo  412,  6201. 

Commitment  of  see  Criminal  Law  [12 
Cyc  312,  880,  789}. 

Compelling  crimination  of  see  Crimi- 
nal law  [12  Cyo  400]. 

Concealment  of  see  Criminal  Law  [13 
Cyc  396]. 

Conduct  and  admission  of  see  Mali- 
clous  Prosecution  [26  Cyc  36]. 
Confession  of: 

In  general  see  Criminal  Law  [13 

Cyc  459J. 
Admissibility  of  see  Criminal  Law 

112  Cyo  461]. 
Caution  or  warning  aa  to  aee  Crimi- 
nal Law  [12  Cyc  463]. 
Induced  by  threats  and  fear  see 

Criminal  Iaw  [12  Cyo  OS]. 
Judicial  aee  Criminal  Law  [12  Cyc 
473]. 

Voluntary  character  of  see  Criminal 

Law  [12  Cyc  464]. 
Written  see  Criminal  Law  [12  Cyc 

479]. 

Constitutional  guaranty  against: 
Cruel  and  unusual  punishment  and 
excessive  flnea  see  Constitutional 
Law  [8  Cyc  10851;  Criminal  Law 
[12  Cyc  963]. 
BxcesBlve  bail  see  Ball  [G  Cyo  90]- 
Corroboration  of  see  Criminal  Law 

[12  Cyo  488]. 
Counsel  for  see  Criminal  Iaw  [12  Cyo 
633]. 

Cruel  and  unusual  punishment  of  see 
Criminal  Law  [IS  Cyo  968]. 

Custody  of: 
In  general  s«e  Criminal  Iaw  [IS 
Cyo  SIS]., 

Digitized  by 


Google 


ACCVBTOUBV—AC  ETIAM 


[ICJ-l  737- 


ACCUSTOIIED.  TTsaal;"  to  be  used  or  habitn- 
«ted- 

AOEPTAQION.  In  Spamsb  law  the  aeeeptanee 
or  confirmation  of  an  offer,  proposal  or  gift;  or 
the  assumption  of  a  liability,  fanetion,  etc.  It  may 
be  express  or  implied  (tacita).'^ 

Cuatody  of: — Continued 
AfLer  verdict  see  CrlmLoal  Law  [12 

Cyc  769]. 
At  trial  see  Criminal  Law  [12  Cyc 
523,  529]. 
Declaratlona  of  aee  Criminal  Lav  [12 
Cyc  4181. 

Delay  of  trial  of  see  Criminal  X<aw 

[12  Cyc  SOO,  501,  503]. 
Description  of,  In  warrant  see  Crimi- 
nal Law  [12  Cyc  300]. 
Discharge  oi: 
As  bar  to  another  prosecution  see 

Criminal  Law  [12  Cyc  274]. 
For  failure  to  try  within  reasonable 
time  see  Criminal  Law  [12  Cyc 
499]. 

On    preliminary    examination  see 
Criminal  Law  [12  Cyc  275]. 
Enforcement  of  sentence  against  see 

Criminal  Law  (12  Cyc  789]. 
Escape  of  see  Criminal  Law  [12  Cyc 

397]. 

Failure  of  to  testify  sea  Criminal  Law 

[12  Cyc  576].  . 
Flight  of  see  Criminal  I«w  112  Cyc 
396]. 

Former  Jeopardy  of  see  Criminal  Law 

[12  Cyo  259]. 
Furnishing: 
Evidence  to  see  Criminal  Law  [12 

Cyc  517]. 
List  of  Jurors  to  see  Criminal  Law 

[12  Cyo  618]. 
List  of  witnesses  to  see  Criminal 
Law  (12  Cyc  6161. 
Gallt  or  Innocence  of,  in  actions  for 
malicious  prosecution  see  Malicious 
Prosecution  [26  Cyc  26]. 
Hypnotism  of  see  Criminal  Law  [12 
Cyc  1761. 

Identity  of  see  Criminal  Law  [12  Cyc 
392,  407]. 

Immunity  from  second  trial  for  same 
offense  see  Criminal  Law  [12  Cyc 
270], 

Imprlsonihent    of,   as    affecting  the 
statute  of  limitations  see  Criminal 
Law  [12  Cyc  257]. 
Insanity  of:  ^ 
In  general  see  Criminal  Law  [12 

Cyc  164,  403.  509.  616]. 
After  conviction  see  Criminal  Law 
[12  Cyc  772].  ^ 
Intent  of  see  Criminal  Law  [12  Cyc 

Intoxication  of  see  Criminal  Law  [12 
Cyc  170,  404,  618].     ^   .    ,  , 

Judgment  against  see  Criminal  Law 
[12  Cyc  785].  _  .  , 

Judicial  nndlng  of  guUt  of  see  Crimi- 
nal Law  [12  Cyc  778]. 

Jurisdiction  of  see  Criminal  Law  [12 

Knowledge'  of  see  Criminal  Law  [12 
Cyc  408]. 

Limitation    of    proBecutlon    of  see 

Criminal  Law  [12  Cyc  254]. 
Uma  of  Jurisdiction  of  see  Criminal 

Law  [12  Cyo  2S6].  ^ 
Malice  of  see  Criminal  Law  [12  Cyc 

410]. 

Uental  capacity  of  see  Criminal  Law 
[12  Cyc  477] 

Motive  of  see  Criminal  Law  [12  Cyc 
!94.  410].  „  ,  , 

Name  of,  allegations  as  to  see  Crimi- 
nal Law  [12  Cyc  295,  800]. 

Kolle  proseaul  or  discontinuance  as 
to  see  Criminal  Law  [13  Cyo  268. 
374,  I7S]. 

Nonresldence  o^  as  affecting  the  atat- 
ute  of  limitations  see  Criminal  Law 
[12  Cyc  26«].         ^  ^  , 

fer  to  compromise  by  see  Criminal 
Law  [12  Cyc  8983-  ^  .  , 

Chtinlon  as  to  gallt  of  see  Criminal 

Law  [12  Cyo  680]. 
Order  or  warrant  of  commitment  of 

Bee  Criminal  Law  [12  Cyc  313]. 
Place  of  punishment  or  Imprisonment 
of  see  Criminal  Law  [12  Cyc  967, 
9691. 

Plea  of  see  Criminal  Law  [12  Cyc  S44. 
361,  87n. 


AOSTAhujID.  a  ehemieal  compound  prepared 
from  aniline  oil,  a  product  of  coal  tar,  by  toeatment 
with' earbolio  acid.*' 

AO  ETIAV.  Literally  "And  also."  The  in- 
trodnetion  to  the  statement  of  the  real  cause  of 
action  in  cases  where  it  was  necessary  to  allege  a 


Olfe 


Possession  by  see  Criminal  Law  [12 
Cyo  399], 

Pregnancy  of  see  Criminal  Law  [12 

Cyc  772]. 
Preliminary: 

Affldavit  or  complaint  against  see 

Criminal  Law  £12  Cyc  291]. 
Examination  of  see  Criminal  X^aw 
[12  Cyc  304,  308]. 
Presence  of,  at: 

Change  In  order  as  to  time  and 
place  of  execution  see  Criminal 
Law  [12  Cyc  784). 
Preliminary  examination  see  Crimi- 
nal Law  [12  Cyc  308]. 
Trial  see  Criminal  Law   [12  Cyo 
623]. 
Presumption  of: 

Innocence  of  see  Criminal  Xaw  [12 

Cyo  284]. 
Sanity  of  see  Criminal  Law  [IS  Cyc 
386]. 

Sobriety  of  see  Criminal  Law  [12 
Cyc  S86J. 

Privileged    communications   'Of  see 

Criminal  I^w  [12  Cyc  423]. 
Promises    and    Inducements    to  see 

Criminal  I^w  [12  Cyc  4691. 
Property  of  see  Criminal   Law  [12 
Cyc  298]. 

Punishment  of  see  Criminal  Law  [12 
Cyo  963]. 

Reasonable  doubt  as  to  guilt  of  see 

Criminal  Law  [12  Cyo  6221. 
Reveroal   of   Juagment   against  see 

Criminal  Law  [12  Cyc  278]. 
Right  to:  ' 

Bail  see  Ball  [6  Cyc  <3]. 
Change  of  venue  see  Criminal*  Law 

[12  Cyc  242]. 
Compulsory  process  for  attendance 
of  witness  see  Witnesses  [40  Cyc 
2166]. 

Confront  witness  see  Criminal  Law 

[12  Cyc  643]. 
Copy  of  indictment  or  information 

see  Criminal  Law  [12  Cyc  611]. 
Counsel  see. Criminal  Law  [12  Cyc 

630,  533]. 
Elect  between'T 

Punishment  under  original  or  re- 
pealing statute  see  Criminal 
Law  [12  Cyc  956]. 
Summary  trial  before  magistrate 
or  In  a  higher  court  see  Crimi- 
nal Law  [12  Cyc  322]. 
Self -Incrlm  Inatlon   of  see  Witnesses 

[40  Cyc  2537]. 
Self-serving  declaration  of  see  Crimi- 
nal Law  [12  Cyc  426], 
Sentence  of  see  Criminal  Law  [12  Cyo 
769.  776]. 

Separate  trial  of  see  Criminal  Law 

[12  Cyc  452,  605]. 
Statement  by  see  Criminal  Law  [12 

Cyc  651,  652.  637]. 
Stay  of  execution  against  see  Crimi- 
nal Law  [12  Cyc  790]. 
Summary  trial  of  see  Criminal  Law 

[12  Cyc  321]. 
Suspension  of  statute  of  limitations 
a^lnst  see  Criminal  Law  [12  Cyo 

Trial  of  see  Criminal  Law  [12  Cyc 

498,  504]. 

Verdict  against  see  Criminal  Law  [12 
Cyc  277]. 

Waiver  of  objections  to  Jurisdiction 
by  see  Criminal  Law  [12  Cyo  228]. 
Warrant  against  see  Criminal  Law 
[12  Cyc  Z>7,  312]. 
89.    Farwell  t.  Smith,  1<  N.  J.  L. 
133.  137. 

[a]  Bqvlraleat  to  wnuJ  In  an  In- 
struction defining  ordinary  care  see 
St.  Louis  Southwestern  R.  Co.  v. 
Smith,  80  Tex.  Civ.  A.  336,  338,  70  SW 
789:  St.  Louis  Southwestern  R.  Co. 
V.  Brown,  80  Tex.  Civ.  A.  57,  69.  69 
SW  1010.  To  same  effect  Chicago, 
etc.,  R.  Co.  v.  Pearson.  82  111.  A.  605. 

60.  Standard  D.  [quot  Reg.  v. 
Crandall,  27  Ont.  63,  64]. 

[a]  Aoonatomea  we^In  some  of 
the   cases   the-  phrase  "accustomed 


use"  is  employed  or  dwelt  upon  as 
Indicative  of  the  clroumstances  under 
which  liability  is  imposed  upon  the 
owner  of  premises  for  injuries  Sus- 
tained by  a  person  Induced  to  make 
use  thereof  by  implied  Invitation. 
"This  expression  In  Its  broad  sense  is 
apt  to  be  misleading  for  it  would  ap- 
ply to  the  case  of  an  owner  who  suf- 
fers his  land  to  He  waste  over  which 
the  public,  by  his  passive  acquies- 
cence, is  permitted  to  pass  and  repass 
at  pleasure;  a  condition  under  which 
It  is  well  settled  that  no  liability  is 
imposed  on  the  owner  for  the  safety 
of  the  premises."  Phillips  v.  Burling- 
ton Library  Co.,  66  N.  J.  L.  207,  814, 
27  A  478. 

[b]  Aoenstomed  way. — ^Where  a 
deed  conveyed  a  water  privilege  with 
the  power  and  appurtenances  as  they 
then  existed,  with  the  right  to  rebuild 
and  repair  the  dam,  and  to  pass  and 
repass,  in  the  use  of  the  same,  "over 
the  accustomed  way,"  It  was  held  that 
the  right  of  way  must  be  regarded 
as  limited  to  the  last  accustomed 
way.  Ferries  t.  Knowles,  41  Conn. 
308,  310,  312. 

[0]  ^^Aoonstomod  to  W1».'^"The 
formula  used  In  text  books  and  In 
forms  given  for  pleadings  In  such 
cases,  Accustomed  to  bite*  does  not 
mean  that  the  keeper  of  a  ferocious 
dog  Is  exempt  from  all  duty  of  re- 
straint until  the  dog  has  etCectually 
mangled  or  killed  at  least  one  person. 
But,  as  he  Is  held  to  be  a  man  of 
common  vigilance  and  care.  If  he  had 
good  reason  to  believe,  from  his 
knowledge  of  the  ferocious  nature  and 
propensity  of  the  dog,  that  there  was 
ground  to  apprehend  that,  he  would, 
under  some  circumstances,  bite  a 
person,  then  the  duty  of  restraint  at- 
tached; and  to  omit  It  was  negll- 

fence."   Godeau  t.  Blood,  62  Vt.  2B1, 
54,  38  AmR  751. 
[d]    "Aoonstomed  to  pume  deez" 
within  the  meaning  of- the  game  pro- 
tection acts  see  Reg.  v.  Crandall,  27 
Ont.  63,  64. 
61.   Escrlche  Dicclonarlo. 
[a]    Am    In    the  Anglo-Amerloan 
law  "aceptacifin"  Is  necessary  In  or- 
der to  form  a  valid  contract  and  the 
general  principles  of  the  two  systems 
are  similar  as  regards  the  form  and 
who  may  employ  it.    Escrlche  Dic- 
clonarlo; Civ.  Code  art  1262.  See  Con- 
tracts [9  Cyc  247,  254]. 


[1  a  J.-47] 


[b]  Xosptedon   d*   heroaoUh  by 

whicri  is  meant  succession,  either  tes-  t 
tamentary  or  intestate,  while  not  ob- 
ligatory, when  once  given  is  retroac- 
tive and  takes  effect  from  the  date 
of  decedent's  death.  Escrlche  Dic- 
clonarlo. The  succession  thereby  pro- 
duced is  termed  universal;  the  heir 
succeeds  to  and  assumes  the  liabili- 
ties no  less  than  the  assets.  Partldas 
VI  tit  VI  leyes  5,  10;  Civ.  Code  art 
1003. 

[c]  AoeptadoB  d«  Itffado  (legacy), 
since  It  affects  only  a  ^rt  of  the  de- 
cedent's estate,  produces  no  raOh 
result   as    aceptaelOn    de  herencia. 

Escrlche  Dicclonarlo. 

[d]  Aceptadoa  de  Utn  do  ounUo 

<1>  refers  to  the  acceptance  of  a  bill 
of  exchange.  Commerce  Code  arts 
455-466.  (2>  When  effected  by  an- 
other than  the  drawee  It  Is  called 
aceptaclOn  per  IntervenclOn.  Id.  arts 
626-629.  See  Bills  and  Notes  [7  Cyo 
757,  7801. 

68.  u.  S.  V.  Roessler,  eta.  Chem- 
ical Co..  79  Fed.  313,  24  CCA  604. 

[a]  It  dsTlTea  Its  ohasmotsristlos 
purely  from  coal  tar,  and  Is  properly 
classified  under  the  Customs  Duties 
Act  under  a  paragraph  providing  for 
preparations  of  coal  tar,  not  colors 
or  dyes  not  specially  provided  for, 
rather  than  under  pafagrsAhn 
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fietitiotu  cBiue  in  order  to  give  the  court  joris- 
dietibn." 

ACID.  Primarily  s  sour  substance;  chemically, 
one  of  a  class  of  compounds  generally  but  not 
always  distinguished  by  their  sout  taste,  solubility 
in  water,  and  reddening  of  vegetable  blue  or  violet 
colors."* 

AOKNOWLEDOE.  To  own  or  admit  a  knowl- 
edge ^ot,"  to  reei^ise  as  a  fact  or  trath;"*  to  de- 


clare on^'s  belief  in;''  to  own  or  recognize  in  a 
particular  character  or  relationship;*"  to  admit 
the  claim  or  authority  of,  to  give  recognitioa 
to  the  confession  or  admission  of  some  prior 
act.'» 

AOKNOWLESGMEirr.  An  admission  or  iinrofes- 
sion  of  knowledge  or  apprehension ;  a  recognition  of 
the  ezistenee  of  the  truth  of  anything;  rec<^^tion, 
avowal,  eonfessionJ*    (Cross  references.") 


Ing  for  medicinal  compounds,  or  all 
chemical  compounds  not  specially 
provided  for.  U.  S.  v.  Roeasler,  etc, 
Oiemloal  Co..  79  Fed  313,  24  CCA  S04. 

68.    Wharton  L.  Lex. 

[a]  TUa  clAVM  appMUM  to  have 
bMB  Invited  in  conaeauence  of  the 
enactment  of  13  Car.  c  2  !  1,  that  the 
particular  cause  of  action  must  be 
expressed  in  the  writ  where  more 
than  £40  waB  claimed.  Wharton 
Lex.  [clt  Davison  v.  Frost,  2  Bast 
305,  102  Reprint  385]. 

84.  Webster  D.  [quot  Lutz  v.  Ma- 
gone.  153  U.  a.  105,  108,  14  sot  777, 
88  L.  ed.  651  <clt  U.  S.  v.  Buffalo  Nat- 
ural Gas  Fuel  Co.,  78  Fed.  110,  111. 
24  CCA  4),  where  It  was  held  that 
saccjiarln,  a  substance  three  hundred 
times  as  sweet  as  sugar,  although 
vclentlflcally  an  acid,  was  not  an  acid 
within  the  meaning  of  the  Customs 
Duties  Act]. 

[a]  Til*  tmrm  "aoaUo  Hid  aiiltjr- 
drid"  foils  within  the  general  com- 
mercial designation  of  acetic  acid  for 
the  purpose  of  tariff  clasBiflcation,  and 
should  be  so  assessed,  although  not 
chemically  and  eclenttflcally  designat- 
ed as  such.  Lueders  v.  U.  S.,  140  Fed. 
970. 

[b]  Add  pHosphate. — In  Rumford 
Chemical  Works  v.  Muth,  85  Fed.  524, 
62S,  1  liRA'  44,  it  was  held  that  the 
name  '^cid  phosphate"  applied  to  a 
medicinal  preparation  was  not  mean- 
ingless ana  arDitrary  and  could  not  be 
appropriated  for  a  trademark.  The 
court  in  this  case  said:  "The  phrase 
ladd  phosphate*  is  common  In  chem- 
istry, and  constantly  found  In  treat- 
ises and  text-books.  It  was  not 
Invented  by  the  complainants,  but  had 
been  In  use  some  20  or  80  years  before 
they  made  use  of  it.  Any  compound 
Df  any  phosphoric  acid  with  a  base 
may  appropriately  be  called  a  phos- 
phate; and.  If  there  Is  present  so  much, 
acid  that  It  could  saturate  a  greater 
quantity  of  the  base.  It  Is  properly 
called  an  'acid  phosphate,'  to  distin- 
guish It  from  a  'basic  phosphate,'  In 
which  the  base  preponderates,  or  a 
neutral  phosphate.  In  which  neither  Is 
In  excess,  all  three  of  these  terms 
being  perfectly  well  known  In  chem- 
istry." 

[c]  Snlpbotolulc  add  Is  In  reality 
a  coal  tar  preparation,  being  a  remote 
derivative  from  coal  tar,  and  is  prop- 
erly classified  as  a  coal  tar  prepara- 
tion and  not  as  an  acid  used  for  manu- 
facturing purposes  within  the  tariff 
acts.  Matheson  v.  U.  8.,  85  Fed.  422, 
423. 

65.  In  re  Stilwell.  84  NTS  1123, 
1125;  Webster  D.  Tquot  Blythe  v. 
Ayres,  98  Cal.  632,  676,  31  P  915.  19 
LRA  40:  Townsend  v.  Meneley,  37  Ind. 
A.  127,  74  NB  274,  275,  76  NE  321]. 

66.  In  re  Stilwell.  24  NTS  1123, 
1125;  Webster  D.  [quot  Townsend  v. 


Meneley,  87  Ind.  A.  127,  74  NIS  274, 
275,  76  NE!  Ml], 

[a]  It  Is  not  always  nsad  In  the 
sense  of  admitting  some  secret  truth 
or  fact  (1)  so  that,  as  used  In  a  stat- 
ute exempting  from  taxation  a  trans- 
fer to  a  person  standing  In  the  mutu- 
ally acknowledged  relation  of  parent, 
it  Includes  a  person  who,  although 
not  formally  adopted,  has  been  recog- 
nized and  treated  as  a  child  by  the 

frantor.  Jn  re  Stilwell.  84  NTS  1123, 
125.  (2)  It  Is  never  applied  to  the 
admission  of  a'  Action,  but  only  In 
relation  to  a  fact;  so  that,  when  a 
fact  is  spoken  of  as  being  acknowl- 
edged. It  means  that  the  fact  exists, 
and  its  existence  Is  acknowledged. 
Thus  a  statute  exempting  from  taxa- 
tion and  transfer  to  the  transferor's 
child,  the  person  to  whom  he  has  stood 
in  the  mutually  acknowledged  rela- 
tion of  parent,  refers  only  to  his 
legitimate  children.  Matter  of  Hunt, 
86  Hun  232,  233,  33  NTS  256. 
67.  .  In  re  Stilwell,  84  NTS  1123. 1126. 
6B.  In  re  BtUwelt,  34  NTS  1123, 
1126;  Webster  D.  [Quot  Townsend  v. 
Meneley,  87  Ind.  A.  127,  74  NS  274. 
275,  76  NE  321]! 

[a]  OUU^The  New  York  stat- 
ute exempts  from  the  suoceBslon  tax 
any  person  to  whom  the  deoedent  or' 

Erantor  stood  In'  the  mutually  ac- 
nowledged  relation  of  a  parent  for 
not  less  than  ten  years  prior  to  the 
transfer.  It  has  been  held  that  in  this 
class  of  oases  acknowledged  meant  ad- 
mitted or  recognized  the  existence  of 
parental  relations.  Matter  of  BiM- 
sall,  22  Misc.  180.  185.  49  NTS  460 
[aff  43  App.  Dlv.  624^0  NTS  11881; 
In  re  Stilwell.  84  NTS  112S,  112S; 
Matter  of  Spencer,  1  Conn.  Surr.  208, 
222,  4  NTS  395.  See  also  Matter  of 
Hunt,  86  Hun  232,  33  NTS  256. 

[b]  RelT. — A  clause  In  a  will  "I 
.  .  .  acknowledge  Thomas  Nlckson 
.  .  ,  to  be  my  .  .  ,  heir-at- 
law"  has  been  held  to  pass  the  testa- 
tor's lands  In  fee.  Parker  v.  Nickson, 
1  De  O.  J.  &  S.  177,  181,  183,  66  EngCh 
136,  46  Reprint  69.  In  this  case  Lord 
Westbury  said:  "Neither  is  the  word 
'acknowledge'  an  Insufficient  expres- 
sion. It  Is  enough  to  Indicate  an  in- 
tention that  the  person  named  shall 
be  recognized  as  filling  that  character 
which  would  entitle  nlm  by  law  to 
the  whole  of  the  real  estate." 

69.  In  re  Stilwell,  84  NTS  1123. 
1125. 

70.  Roanes  v.  Archer,  4  Leigh  (31 
Va.)  550,  557  (where  the  court  said: 
•This  word  acknowledge,  besides  the 
legal  sense  in  which  It  has  for  cen- 
turies been  used,  has  also  a  common 
meaning,  understood  by  every  one, 
which  uniformly  relates  to  something 
past;  it  is  a  confession  or  admission 
of  some  prior  act"). 

[a]   "ThM  word  wt«d'  eaaaot  «• 


regarded  as  «aBlvslent  to  acknowl- 
edged. Stated  signifies  told,  recited; 
whereas  the  word  acknowledged 
means  received  with  approbation, 
owned  before  authority."  Dewey  v, 
Campau,  4  Mich.  565,  567.  But  in 
Hunter  v.  Davis,  123  Iowa  216.  218, 
103  NW  373,  where  a  witness  testified 
that  the  defendant  acknowledged  that 
he  took  the  horses  at  a  valuation  of 
fifty  dollars  per  head,  and  the  de- 
fendant moved  to  strike  this  as  a  con- 
clusion and  opinion  oi  the  witness, 
the  court  said:  "Manifestly  the  wit- 
ness used-the  word  'acknowledged'  as 
the  equivalent  of  'stated*  or  'said,' 
and  In  this  aspect  there  was  no'  error 
in  denying  the  motion." 

71.  Century  D.  See  also  In  re  Cur- 
rier, 192  Fed.  695,  696:  Blythe  v. 
Ayres.  96  Cal.  532,  577,  31  P  915,  19 
LRA  40;  BaUey  v.  Boyd,  69  Ind.  292, 
297;  Townsend  v.  Meneley,  37  Ind.  A 
127;  74  NE  274,  275.  76  NB  321;  Mar- 
cum  v.  Terry,  146  Ky.  146.  147,  142 
SW  209,  87  LRANS  885;  Hervey  v. 
Wynn,  22  T.  L  R.  93,  94. 

7S.  Aokaowladgmssti 
As: 

Actual  personal  service  see  Process 
J82  Cyo  4501. 

Affecting  discharge  In  bankruptcy 
see  Bankruptcy  [5  Cyo  409], 

Proof  of  service  see  Process  [82 
Cyo  498]. 

Rebutting  presumption  of  payment 
see  Payment  [30  Cyc  12'r9]. 

Suspending  the  statute  of  limita- 
tion see  Limitations  of  Actions 
'     [85  Cyc  13S6I. 
By: 

Married  vroman  see  Acknowledg- 
ments Husband  and  Wlf«  [Si  Cyc 

1330]. 

Partner  as  binding  Arm  see  Part- 
nershlp  [80  Cyc  570]. 

Deed  or  other  Instrument  see  Ac- 
'    knowledgmenta  post  p  739. 
IlIeEltlmate  children  see  Bastards 

[5  Cyc  633], 
Indebtedness    as    suspending  the 
statute  of  limitations  see  Limita- 
tions of  Actions  [25  Cyc  1335]. 
Liability  by  sheriff  see  Sheriffs  and 

Constables  [35  Cyc  1801]. 
Payment  as  evidence  see  Payment 

[30  Cyo  1288]. 
Service  of  process:  / 
By  attorney  see  Process  [32  Cj-c 

460.  656]. 
On  corporations  see  Process  [32 

Cyc  656], 
On  individuals  see  Process  [82 

Cyo  450]. 
On  nonresident  see  Process  [32 
Cyc  460]. 
Title  In  another  as  interruption  of 
adverse  possession   see  Adverse 
Possession. 
What  amounts  to  see  Bastards  [5 
Cyo  584]. 
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L  DEFINinOir  [$  li  P  745 

n.  OfiiaZN  AND  HI8T0RT  [$,  2]  p  746 
m.  WHAT  LAW  GOVERNS  [$  3]  p  746 
IV.  ITECESSITT  [H  4-42]  p  747 

A.  In  General  [H  4r-24]  p  747 

1.  To  Validity  or  Effectiveness  of  Instrtiment       4-163  P  747  \ 

a.  Jn  the  Absence  of  Statute  [$  4J  p  747 

b.  Under  Statutes        5-6]  p  7^ 

(1)  In  General  [$  5]  p  74^ 

(2)  Statutes  Requiring  Recording  [%  6]  p  750 

0.  Efect  of  Unacknowledged  Instrument        7-16]  p  750 

(1)  As  between  Parties  [$  1\  p  750 

{2)  As  to  Third  Persons  viith  Actual  Notice  [H  8-9]  p  752 

(a)  Jn  General  [$  8]  p  752 

(b)  When  Instrument  InvaUd      9]  p  753 

(3)  As  to  Third  Persons  without  Actual  Notice  [$f  10-133  P  754 

(a)  In  General      10]  p  754  '  . 

(b)  Subsequent  Creditors  or  Purchaaen  for  Folw  [H  11-12]  p  754 

aa.  Jn  General  [$  11]  p  754 

bb.  Instrument  Not  within  Meaning  of  Statute      12]  p  754- 

(c)  Trespassers  tmd  Strangers  to  Title  [\  13]  p  754 

(4)  Where  Instrument  Also  Unattested  [$  14]  p  754 

(5)  Admissibility  of  Record  to  Show  Lack  of  Notice      15]  p  755  ■ 

(6)  As  Against  Persons  Claiming  in  Opposition  to  Gnmtor      16]  p  755 

2.  To  Entitle  Instrument  to  Registration        17-19]  p  765 

a.  Jn  the  Absence  of  Statutory  Requirement  [J  17]  p  765 

b.  Statutory  Requirement  [$  18]  p  755 

c.  Effect  of  Recording  Unacknowledged  Instrument  [$  193  P  757 

3.  To  Authorise  Admission  in  Evidence  [$$  20-22]  p  758  '  ' 

a.  Jn  General      20]  p  758 

b.  Admissibility  of  Record  or  Record  Copy  [J  21]  p  759 

c.  Right  to  Prove  Execution  by  Other  Modes  [$  22]  p  760 

4.  Proof  by  Attesting  Witness  as  Equivalent  of  Acknowledgment  [4  23]  p  760 
6.  Proof  by  Attestation  of  Officer      24]  p  761 

B.  Jn  Instruments  by  Married  Women        2^2]  p  761 

1.  Origin  and  History  of  Doctrine      25]  p  761 

2.  Where  Acknowledgment  Required  by  Statute  [H  26-39]  p  763 

a.  In  General  [\  26]  p  763 
'  b.  In  What  Instruments  Required  [H  27-29]  p  765 

(1)  In  General  t«  27]  p  765 

(2)  Agreements  to  Convey  Lands  f§  28]  p  765 

(3)  Conveyances  of  Personalty      29]  p  766 

c.  Wife  Living  Apart  from  Husband  [J  30]  p  766 

d.  Who  May  Question  Acknowledgment  [$  31]  p  766 

&  Acknowledgment  of  Incomplete  Instrument      32]  p  766 

f.  BnforceabiUty  of  Unacknowledged  Instrument  in  -Equity  [$  '33]  p  766 

g.  Effect  of  Unacknowledged  Deed  aa  Color  of  Title      34]  p  767  , 
fa.  Operatiem  of  Unacknowledged  Instrument  as  Estoppel      35]  p  767 

1.  Admissibility  in  Evidence  of  Unacknowledged  Instrument  [f  36]  p  767 
j.  Ratification  of  Instrument  {%%  37-38]  p  767 

(1)  During  Covertute      37]  p  767 

(2)  After  Termination  of  Coverture      38]  p  767 

k.  Neeeaaity  for  Acknowledgment  by  Huabemd'  [f  39]  p  768 
a  Where  No  Acknowledgment  Required  by  Stiriute     $  40-41]  p  768 

a.  In  General      40]  p  768 

b.  Statutea  EndbKng  Wife  to  Convey  as  Feme  Sole      41]  p  769 
4.    Conveyance  of  Equitable  Separate  Estate  [$  42]  p  769 

^„*Aothor  of  "Accident  Insurance"  1  C.  J.  897.  'Inftrnta"  22  Cyc  BOS,  "Nuisances"  29  Cyc  1H3.  "Parent  ami 
Child"  2»  Cyc  iS76.  •^bllo  Lands"  SI  Cyc  759,  "Bhertffs  and  Constables"  SB  Cyc  1146,  "Witnesses"  40  Cyc  213S; 
«Bd  Joint  autb*  it  "Bhrldence"  18  Cya  821,  "Mechanic^  Uens"  27  Cyc  1. 
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V.  ETFEOT  or  DEFECTIVE  AOENOWLEDOUENT       43-67]  p  769 

A.  In  Instmmenta  by  Peraotu  Other  Than  Married  Women       43-59]  p  769 
1.  Validity  of  Ingtrument        43-61]  p  769 

a.  In  General      43]  p  7G9 

b.  Where  Acknoieledgment  Essential  to  Validity     44]  p  770 

c.  As  Between  the  Parties  and  Their  Successors     45]  p  770 

d.  As  to  Third  Persons  taith  Actual  Notice  [i  46]  p  770 

&  As  to  Third  Persona  toithout  Actual  Notice      47]  p-771 
f.  Raising  Objections         48-50]  p  771 


(1)  Time  for  Raising  [$  48]  p  771 
(25  " 


Who  May  Raise  [$  49]  p  771 
(3)  Su^aency  of  Objections  [$  50]  p  771 
g.  Determination  upon  Objections  [I  51]  p  772 
2:  Begiatration  of  Instrument        52-55]  p  772 

a.  Right  to  Registration       521  p  77,2 

b.  Effect  of  Registration  [{$  53-55]  p  772 

(1}  In  General  [$53]  p  772 
(2)  As  ConstructiDe  Notice  [$$  54-^55]  p  772 
"  (a)  Where  Defect  Apparent  on  Face  of  Certificate  [$  54]  p  772 

(b)  Where  Defect  Not  Apparent  on  Face  of  CertifieiEte  [4  55]  p  773 

3.  Admissibility  in  Evidence        56-58]  p  773 

a.  In  General  [4  56]  p  773 

b.  Admissibility  of  Record  Copies  [$  57]  p  774 

c.  Right  to  Prove  Execution  by  Other  Modes  [i  58]  p  775 

4.  Operation  as  Attestation      59]  p  775 

B.  Jn  Instruments  by  Married  Women  [$$  60-67]  p  775 

1.  Where  Acknowledgment  Required  by  Statute  [H  60-66]  p  775 

a.  Effect  on  Validity  of  Instrument  [$  60]  p  775 

b.  Operation  as  Estoppel  [$  61]  p  776 

e.  Rights  of  Bona  Fide  Purchaser  [$  62]  p  777 
"  d.  Ratification  of  Contract  [^  63-64]  p  777 

(1)  During  Coverture  [$  63]  p  777 

(2)  After  Termination  of  Coverture  [4  64]  p  777 

e.  Effect  as  to  Huaband's  Interest      65]  p  777 

f.  Collateral  Attack  [$  66]  p  778 

2.  Where  No  Acknowledgment  Required  by  Statute      fi7]  p  778 
VL  BFPEOT  or  VALID  ACKNOWLEDGMENT  [$J  68-87]  p  778 

A.  In  General      68]  p  778 

B.  As  EnOtKng  Instrument  Yo  Registration       60-72]  p  778 

1.  In  General  [f  69]  p  778 

2.  Aebnowledgment  by  One  of  Several  Grantors     70]  p  779  ' 

3.  Acknouiledgment  Taken  outside  the  State      71]  p  779 

4.  Acknowledgment  Taken  in  Anoiher,  County      72]  p  780 

C.  As  Rendering  Instrument  Admissible  in  Evidence  m  73-79]  p  780 

1.  In  General  [4  73]  p  780 

2.  Rule  in  Absence  of  Statute  [4  74]  p  781 

3.  To  What  Instruments  Statutes  Apply  [4  75]  p  781 

4.  Necessity  for  Registration  f4  76]  p  782 

5.  Instruments  Acknowledged  Outside  of  the  State  [4  77]  p  783 

6.  Instruments  Acknowledged  after  Commencement  of  Action  [$  78]  p  783 

7.  Admissibility  of  Record, Popies  [4  79]  p  784 

D.  As  Raising  Presumption  of  Due  Execution  and  Delivery  [44  flO-82]  p  784 

1.  In  General  [$  80]  p  784 

2.  Time  of  Delivery  [$81]  p  785 

3.  Adoption  of  Signature  [4  82]  p  786  ,  ^ 

E.  As  Validating  Instrument  [4  83]  p  786 
•     F.  As  Importing  Consideration  [4  84]  p  786 

O.  Aa  Evidence  of  Residence  of  Grantor  [4  85]  p  786 
H.  As  Equivalent  of  Attestation  [4  86]  p  781 
T.  In  Deeds  of  Married  Women      87]  p  787 
Vn.  WHO  HAY  UAKE  ACENOWLEDOUENT  [44  8^7]  p  788 

A.  In  General  [4  88]  p  788 

B.  Acknowledgment  by  One  of  Several  Grantors  [4  89]  p  783 

C.  Attorney  dr  Agent  [44  90-91]  p  789 

1.  In  General  [4  90]  p  789 

2.  For  Married  Woman  [4        P  789 
p.  Infant  Married  Woman  [4  92]  p  790 

E.  Deputy  of  PubUc  Officer  [4  93]  p  790 

F.  Officer  Whose  Authority  Has  Expired  [4  94]  p  790 
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O.  Acknowledgment  for  Corporation  [5  95]  p  790 

H.  Acknowledgment  for  Partnership       96]  p  791 

I.  Proof  for  Record  by  Attesting  Witness  [$  97]  p  791 

nH  WHO  MAY  TAKE  ACKNOWLEDGMENT  [H  93-123]  p  791 

A.  What  Persons  Qualified  [$$  9&-109]  p  791 

L  0$cera  Designated  by  Statute  [U  98-100]  p  791 

a.  In  General      98]  p  791 

b.  Particular  Officers  Authorized  [{  99]  p  792 

0.  Acknowledgment  of  Particular  Instruments  [$  100]  p  794 

2.  O/fieers  de  Facto  [$  101]  p  795  ' 

3.  Officers  Acting  ex  Officio  [$  102]  p  795 
.    4.  Deputies        103-105]  p  796 

B.  In  General  [$  103]  p  796 

b.  Acknowledgment  Taken  in  Another  Slate  [$  104]  p  797 

c.  In  Whose  Name  Acknowledgment  Taken  [\  105]  p  797 

5.  Acknowledgments  Taken  outside  the  State  [H  106-108]  p  797 

a.  In  Other  States  [U  lOfi-lO?]  p  797 

(1)  In  General  [$  106]  p  797 

(2)  Where  Laws  of  Other  State  Govern  [$  107]  p  800 

b.  In  Foreign  Countries  [$  108]  p  800 

6.  Acknowledgments  by  Married  Women  [5  109]  p  801  , 

B.  DiiguaUflctttion  by  Interest  [H  110-120]  p  802 

1.  Persons  Financially  or  Beneficially  Interested       110-114]  p  802 

a.  In  General  [$  110]  p  802 

b.  Grantor  or  Obligor  [$  111]  p  805 
c  Grantee  or  Obligee  [$  112]  p  805 

d.  Stockholder  in  Corporation  [§  113]  p  806 

e.  Member  of  Interested  Partnership  [$  114]  p  807 

2.  Agent  or  Attorney  of  Party  in  Interest        115-118]  p  807 

a.  In  General  [4  115]  p  807 

b.  Employee  of  Party  [$  116]  p  808 

c  O^eer  or  Agent  of  Corporation  [5  117]  p  808 

d.  Deputy  of  Officer  Interested  in  Instrument      118]  p  BOS 

3.  Principal  of  Deputy  Executing  Instrument      119]  p  80S 

4.  Person  Belated  to  Party  in  Interest       120]  p  808 

C.  Territorial  Extent  of  Oncer's  Jurisdiction        121-122]  p  S09 

1.  Outside  the  State      121]  p  809 

2.  Outside  Cqunty  or  District  [$  122]  p  809 

D.  Effect  of  Acknowledgment  before  Unauthorized  Officer      123]  p  809 

IX.  NATUBE  OF  OFFIOBK'S  A0T--JX7DI0IAL  OB  MINISTEBIAL  [H  124r-125]  p  810 

A.  View  That  Act  Is  Judicial      124]  p  810 

B.  View  That  Act  la  Ministerial      125]  p  810 
X  PLACE  OF  TAKING  [$$  126-129]  p  811 

A.  In  General  [$  126]  p  811  ^ 

B.  County  or  District  in  Which  Property  Located  [$  127]  p  811 

C.  County  or  District  in  Which  Grantor  Resides  \\  128]  p  812 

D.  Acknowledgments  Taken  in  Other  States  H  IS^]  p  812 
H  TIME  OF  TAKING  [H  130-136]  p  813 

A.  In  General      130]  p  813  ' 

B.  When  Instrument  Incomplete  [$  131]  p  813  '  ' 

C.  From  What  Time  Instrument  Takes  Efect  [$$  132-133]  p  813 

1.  Instrument  by  Person  Other  Than  Married  Woman  [§  132]  p  813  » 

2.  Instrument  by  Married  Woman  [$  133]  p  814 

D.  Relative  Time  of  Acknowledgment  by  Husband  and  Wife        134-135]  p  814 

1.  In  General  [4  134]  p  814 

2.  Acknowledgment  after  Death  of  Husband      135]  p  814 
XXL  MODE  OF  TAKING  [H  136-153]  p  815 

A.  Acknoviledgments  of  Persons  Other  Than  Married  Women  {i%  136-141]  p  815 

1.  Private  Persons       136-138]  p  S15 

a.  In  General  [4  136]  p  815 

b.  Ascertainment  of  Grantor's  Identity  [$  137]  p  816 

c.  Explanation  of  Instrument  to  Orantor     138]  p  817 

2.  Corporations      139]  p  817 

3.  Acknowledgments  Taken  outside  ike  State       140-141]  p  818 

a.  Conformity  to  Laws  of  State  Where  Land  Lies  [4  140]  p  818 

b.  Conformity  to  Laws  of  State  Where  Acknowledgment  Taken  [4  141]  p  818 

B.  Acknowledgments  of  Married  Women  [44  142-152]  p  818 

1.  Where  Acknowledgment  Made  Essential  by  Statute  [44  142-150]  p  *318 

«.  Necessity  for  Compliance  with  Statute  [4  142]  p  818  r^^^^Tr> 
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k.  Aacertainment  of  Grantor's  Identity  [{  143]  p  819 
c  Voluntary  Nature  of  Act  [5  144]  p  819 

d.  Explanation  of  Instrument        145-146]  p  820 

(1)  In  General  [$  145]  p  820 

(2)  Where  Wife  Already  Understands  Instrument      146]  p  821 

e.  Privy  Examination  [U  147-148]  p  821 

(1)  In  General       147]  p  821 

(2)  Degree  of  Privacy  Required      148]  p  824 

f.  Employment  of  Interpreter  [$  149]  p  824 

g.  Acknowledgments  Taken  outside  the  State  [4  150]  p  824 

2.  Where  Separate  Acknowledgment  Not  Required  [H  151-152]  p  826 

a.  Statutory  Authority  to  Convey  as  Feme  Sole      151]  p  825 

b.  Wife  Living  Apart  from  Bt^band  [$  152]  p  825 

C.  Proof  by  Subscribing  Witnesses  [$  159]  p  825 

XHL  OOHPELUNa  AOENOWLEDaMENT       154]  p  826 

XXV.  CERTHTOATE  OF  AOKNOWLEDOHENT  OS  PROOF  OF  EXEOUTION  m  166-250]  p  327 

A.  Ntceaaity  for  [$$  155-156]  p  827 

1.  In  General  [$  155]  p  827 

2.  Acknowledgments  by  Married  Women  [$  156]  p  827 

B.  Writing  Out  Certificate       157-159]  p  827 

1.  When  to  Be  Written  [$  157]  p  827 

2.  By  Whom  to  Be  Written  [$  158]  p  827 

3.  Position  of  Certifieate  voith  Respect  to  Instrument      159]  p  828 
e.  Date  [$  160]  p  828 

D.  Venue  [i$  161-165]  p  829 

1.  Necessity  for  Showing  [$  161]  p  829 

2.  Sufficiency  of  Showing       162-164]  p  830 

a.  In  General  [$  162]  p  830 

b.  Venw  Appearing  from  Certificate  of  AuthentMty  and  Conformity  [}  163]  p  830 
c  Venue  Appearing  from  Inspection  of  Entire  Instrument  [$  164]  p  831 

3.  Presumption  That  Officer  Acted  within  Jurisdictiondl  Limitg  [|  165]  p  831 
B.  Official  Character  of  Officer  [H  166-173]  p  831 

1.  Necessity  for  Showing  [$  166]  p  831 '  | 

2.  Sufficiency  of  Showing  [H  167-172]  p  832 

a.  In  General  [4  167]  p  832 

b.  Place  Where  Designation  Appears  [$  168]  p  833 

c.  Authority  Appearing  from  Inspection  of  Entire  Certifieate  or  Instrument     169]  p 

d.  Abbreviation  of  Official  Title  H  170]  p  833 

e.  Recital  of  Two  Offices  [$  171]  p  834 

f.  AcknowUdgments  Taken  Outside  of  the  State  [$  172]  p  834 

3.  Certificate  Prima  Facie  Evidence  of  Authority      173]  p  836 

F.  Signature  of  Officer  [$  174]  p  835  , 

G.  Seal        175-180]  p  836  *  I 

1.  Necessity  for  U  175]  p  836 

2.  Sufficiency  of  [U  176-177]  p  837 

a.  In  General      176]  p  837  '  , 

b.  Use  of  Private  Seal  H  177]  p  838  I 

3.  Place  of  Seal      178]  p  838 

4.  Recitals  as  to  Seal  [$  179]  p  838 

5.  Showing  of  Record  as  to  Seal  [$  180]  p  839 

H.  Contents  and  Sufficiency        181-233]  p  839  i 

1.  GeHificate  of  Acknowledgment        181-225]  p  839  | 
a.  Acknowledgment  by  Person  Other  Than  Married  Woman       181-205]  p  839 

(1)  SubstanUal  Compliance  with  Statute  [$$  181-187]  p  839 

<a)  Necessity  for        181-182]  p  839 
aa.  In  General      181]  p  839 
bb.  Where  No  Form  Prescribed  [J  182]  p  841 

<b)  Sufficiency  of         183-187]  p  841 
aa.  In  General  [$  183]  p  841 

bb.  Use  of  Words  Equivalent  to  Language  of  Statute  [$  184]  p  fti3 

cc.  Surplusage  [$  186]  p  844 

dd.  Clerical  Errors  or  Omissions  [$  186]  p  844 

ee.  Certificate  Construed  in  Conneetion  with  Instrument      187]  p  ^ 

(2)  Particular  Redtah        188-205]  p  846 

(a)  Naming  or  Describing  Acknowledger  [$4  188-193]  p  846 

aa.  Acknowledgment  by  Private  Person  [U  188-190]  p  846 
(aa)  In  General  [$  188]  p  846 
(bb)  Omission  of  Name  U  188]  P  847 
(ee)  Variance  as  to  Name  [$  190]  p  84^^     ,  . 
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bb.  Aeknoieledgment  hy  Agent  or  Attorney  [$  191]  p  848 
ee.  Aekmnoledgitient  for  Corporation     192]  p  849 
dd.  Acknowledgment  for  Partnership      193]  p  860 

(b)  OHioer's  Knowledge  of  Acknowledger's  IdentUy       194-197]  p  861 

aa.  Necessity  for  [%  194]  p  851 
bb.  Sufficiency  of\%%  195-197]  p  852 
(aa)  7ft  General      195]  p  852 

(bb)  Efect  of  Omission  of  Word  "Personally'*  [$  1963  p  863 
.    (ec)  Mode  of  Acquiring  Knowledge  [{  197]  p  863 

(c)  Informing  Grantor  of  Contmtts  of  Instrument      198]  p  854 

(d)  Fact  of  Execution  of  Instrument  [i(  199-201]  p  854 

Ita.  In  General      199]  p  854  ' 
bb.  DeUvery      200]  p  855 

ee.  Identification  of  Instrument  Acknowledged  [$  201]  p  855  - 

(e)  Fact  of  Acknowledgment  [$  202]  p  855 

(f)  Voluntary  Nature  of  Act  [$  203]  p  857 

(g)  Purposf  or  Consideration  of  Instrument  [$  204]  p  857  i 

(h)  Ownership  of  Property  [$  205]  p  857 

b.  Acknowledgment  by  Married  Woman        206-225]  p  857 

(1)  SubstanHal  Compliance  with  Statute  [H  ^6-210]  p  857 

(a)  Necessity  for        20&-208]  p  857  * 

aa.  In  General      206]  p  857 

bb.  Presumption  That  Officer  Did  His  Butu  \%  207]  p  858 
•    ee.  Where  No  Form  Prescribed      208]  p  858 

(b)  Sufficiency  of  [$$  209-210]  p  858 

aa.  In  General  [$  209]  p  858 
bb.  Surplusage   [$  210]  p  860 
-(2)  Particular  Recitals  [H  211-225]  p  860 

(a)  Naming  or  Describing  Acknowledger  [$  211]  p  860 

(b)  Oncer's  Knowledge  of  Acknowledger's  Identity  f  $  212]  p  8(J1 
(e)  Prioy  Examination  m  213-214]  p  861 

aa.  Necessity  for  [$  213]  p  861 
bb.  Sufficiency  of  [$  214]  p  862 

(d)  Voluntary  Stature  of  Act  [U  215-217]  p  863 
■  aa.  Necessity  for      215]  p  863 

bb.  Sufficiency  of  [$  216]  p  863 

ce.  Absence  of  Desire  to  Retract      217]  p  864 

(e)  Explanation  of  Instrument  [$$  218-219]  p  865 

aa.  Necessity  for  [$  218]  p  865 
bb.  Sufficiency  of  [$  219]  p  866 

(f)  Fact  of  Execution  of  Instrument      220]  p  866 

(g)  Fact  of  Acknowledgment      221]  p  867 

(b)  Purpose  or  Consideration  [$  222]  p  868  / 

(i)  Release  of  Homestead  [$  223]  p  868 
(j)  Relinquishment  of  Dower      224]  p  868 

■  (k)  Ownership  of  Property  [$  225]  p  868' 
2.  Certificate  of  Proof  of  Execution        226-233]  p  868 

a.  Substantial  Compliance  with  Statute  [$  226]  p  868 

b.  Recitals  as  to  Identity  [H  227-228]  p  869 

'     (1)  Officer's  Knowledge  of  Witness'  Identity      227]  p  869 

(2)  Witness  Knowledge  of  Maker's  Identity  [$  228]  p  869 
c;  Showing  Who  Made  Proof  [_%  229]  p  870 

d.  Showing  That  Witness  Was  Sworn  [$  230]  p  870 

e.  -  Showing  Execution  of  Instrument  [$  231]  p  870 

f.  Proof  of  Handwriting  [$  232]  p  871 

g.  Signature  by  Witness  f$  233]  p  871 
I.  Curing  Defective  Certificate  [{$  234-250]  p  871 

1.  Correction  or  Amendment  [$$  234-237]  p  871 

a.  By  Officer  or  Court  before  Whom.  Taken      234]  p  871 

b.  By  Recording  Qfficer      235]  p  872 

c  By  Judicial  Proceedings  [5$  236-237]  p  872 

(1)  Jurisdiction  in  Equity      236]  p  872 

(2)  Jurisdiction  by  Statute  [$  237]  p  873 

2.  Reacknowledgment  [H  238-239]  p  874 

a.  In  General  [5  238]  p  874 

b.  By  Wife  after  Death  of  Husband  [{  239]  p  875 
Sl  Curative  Statutes  [H  240-250]  p  875 

a.  In  General      240]  p  875 

b.  Conttifutionality  of  Statutes  [$i  241-243]  p  876 
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y  (1)  In  General  [$  241]  p  876 

(2)  As  Regards  Vested  Rights  of  Third  Persons  [J  242]  p  877 

(3)  Where  Acknowledgment  Necessary  to  Pass  Title  [J  243]  p  877 
e.  Construction  and  Effect  of  Statutes  m  244-250}  p  878 

(1)  In  Qeneral  [$  244]  p  878 

(2)  To  What  Instruments  Appplicable       245-248]  p  878 

(a)  Instruments  Acknowledged  Prior  to  Enactment  of  Statute  [$  245]  p  878 

(b)  Instruments  Involved  in  Pending  Suits  [$  246]  p  879 

(c)  Instruments  Adjudged  Invalid  Prior  to  Enactment  of  Steaute     247]  p  87U 

(d)  Acknowledgtnents  Taken  Outside  of  State  [i  248]  p  879 

(3)  What  Defects  Cured  [$  249]  p  879 

  (4)  Extraterritorial  Effect  of  Statute  [|  250]  p  880 

XV.  FUBTHEB  OEBTIFIOATE  OF  AT7THEKTIGITT  Aim  OONFOBHITT  IH  251-262]  p  S80 

A.  When  Aeknoviledgment  Taken  Outside  of  State  [H  251-259]  p  880 

1.  Necessity  for      251]  p  880 

2.  Who  May  Make  [$  252]  p  882 

3.  Time  of  Making      253]  p  882 

4.  Contents  and  Sufficiency       254-259]  p  882 

a.  Compliance  with  Statute       254]  p  882 

b.  Showing  Authority  of  Officer  to  Make  Certificate  [%  255]  p  882 

e.  Showing  Authority  of  Of^cer  Who  Took  Acknowledgment  [$  256]  p  883 

d.  Showing  Genuineness  of  Signature  [$  257]  p  883 

e.  Showing  Conformity  with  Laws  of  State  Where  Taken  [$  258]  p  883 

f.  Necessity  for  Seal      259]  p  883 

B.  Where  Acknowledgment  Taken  Outside  of  County  [H  260-262]  p  884 

1.  Necessity  for  [$  260]  p  884 

2.  Who  May  Make  [$  261]  p  884 

3.  Sufficiency  of  [$  262]  p  884 

ZVI.  ABHISSIBILrnr  of  rVIDEirCE  IN  AID  OF  OEBTIFIOATE  [H  263-265]  p  884 
'A.  To  Remedy  Material  Defects      263]  p  884 

B.  To  Remedy  Unsubstantial  Defects  f$  264]  p  885 

C.  To  Show  Officer's  Authority  [4  265]  p  885 
XVn.  CESTIFIOATE  AS  EVIDEKOE  [H  266-270]  p  886 

A.  In  General  U  266]  p  886 

B.  ConcluBiveness       267-270]  p  886 

1.  Where  Some  Kind  of  Acknowledgment  Made  m  267-269]  p  886 

A.  As  to  Matters  Which  Officer  Required  to  Certify       267-268]  p  886 

(1)  General  Rule      267]  p  886 

(2)  Statutes  Denying  Cancluaive  Effect  to  Certificate  [$  268].  p  889 
h.  A$  to  Matters  Which  Officer  Not  Required  to  CMiftf      269]  p  890 

2.  Where  No  Acknowledgment  Ever  Made  [$  270]  p  890 
XVm.  DfPEAOEHENT  OF  OERTIPIOATE        271-290]  p  891 

A.  Grounds  of  Impeachment        271-274]  p  891 

1.  Fraud,  Duress,  qr  Imposition        271-272]  p  891 

&.  As  to  Persons  with  Notice  [$  271]  p  891 
b.  As  to  Persons  unthout  Notice  [5  272]  p  892 

2.  Mistake  or  Irregularity      273]  p  893 

3.  Lack  of  Jurisdiction      274]  p  893 

B.  Evidence  to  Impeach       275-289]  p,  893 

1.  Presumptions       275-276]  p  893 

a.  In  General  [f  275]  p  893 

b.  In  Aid  of  Defective  Certificate  [i  276]  p  894 

2.  Burden  of  Proof  [H  277-279]  p  894 

a.  In  General     277]  p  894 

b.  As  to  Notice  to  Grantee  [$  278]  p  894 

0.  As  to  Authority  of  Officer'  [$  279]  p  895 

3.  Competency  of  Party  as  Witness      ^]  p  895 

4.  Competency  of  Officer  as  Witness  [$$  281-282]  p  896 

a.  In  Support  of  Certificate  [$  281]  p  895 

b.  To  Impeach  Certificate  [$  282]  p  895 

5.  Admissibility  of  Evidence  [$  283]  p  895 

6.  Sufficiency  of  Evidence  [$$  284-289]  p  896 

a.  In  General  U  ^1  P 

b.  TesHmony  of  Interested  Witnesses  [H  285-287]  p  898 

(1)  In  General      285]  p  898 

(2)  Testimony  of  Grantor  [H  286-287]  p  899 

(a)  When  Uncorroborated     286]  p  899 

(b)  When  SUghtlsi  Corroborated  fj  287]  p  900 
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e  Testimony  of  Officer      288]  p  »00 
d.  When  Certificate  Overcome      289]  p  901 
C.  Efect  fif  Impeachment  [4  290]  p  901 
ZDE.  PEOLABINa  ON  INSTSTJMENT  [U  291-292]  p  902 

A.  Necessity  for  AUeging  Acknowledgment  [J  291]  p  902 

B.  Sufficiency  of  AlUsgation      292]  p  902  / 
XZ.  LIABILITY  OF  OFFICER  FOB  MAEINO  FALSE  OEBTIFIOATE  [}f  293-^]  p  902 

A.  Where  Act  Corrupt  or  Wanton      293]  p  902 

B.  Where  Act  Merely  NegUgent  m  294r-295]  p  902 

1.  2»  General  [$  294]  p  902  '  . 

2.  Degree  of  Care  and  DUigence  Beguired     296]  p  903 

C.  Who  May  Recover      296]  p  903 

D.  When  Cause  of  Action  Accrues  [$  297]  p  9p3 

E.  Defenses  [$  298]  p  903 

F.  Pleading  [$  299]  p  904 

G.  Extent  of  Liability  [$  300]  p  904 


Awwd  [8  Cra  66»]. 


AdaHnrledKment  of: 
Agraemept: 

Or  deed' of  adoption  see  Aftoptloii  [1  Cyc  924], 
To  submit  to  arbitration  see  AAlteatton  and 
Award  [3  Cyo  €02]. 
Antenuptial  agreenient  see  Kutaad  and  Wife  [21 

Cyc  12&1]. 
Assignment : 

Generally  see  Asslrmwnta  [4  Cyc  41]. 
For  benefit  of  credftors  see  Aa&lgamnA»  tor  Bi 

lit  of  Ondlton  [4  Cyc  154]. 
Of  lease  see  Xudloxd  and  Tauat  [24  Cyo  977]. 
Of  patent  see  Vatavta  [30  Cyc  948]. 
Award  see  JUMlUMam  ami  ' 
Certtflcate  of: 

Incorporation  of  railroad  see  BaUzoads  [33  Cyc 
67]. 

Limited  partnership  see  Partaerali^  [30  Cyc  767]. 
Chattel  mortgage  see  COiattsl  KortraffM  [6  Cyc  1000]. 
Contract: 

On   which   mechanic's   Hen   predicated   see  Ma- 
ohasior  Uans  [27  Cyc  72], 

Or  conveyance  by  married  woman  see  XMAaad 
aad  Wlfa  [21  Cyo  1330,  1605]. 
Conveyance  of: 

Basement  see  Ba— lasnta  [14  Cyc  11591. 

Homestead  see  Komesteadii  [21  Cyo  64S}. 
Declaration  or  certificate  of  homestead  aee  Somo- 

BlMda  [31  Cyc  481]. 
Deed: 

By  executor  or  administrator  see  Bxsoators  aad 

AA-^*„imt^*«rm.  [18  Cyc  837]. 
Of  assignment  for  benefit  of  creditors  see  Aa- 

BlIiuiMnta  for  Baaafit  of  OrsUton  [4  Cyo  164]. 
Of  married  woman  to  bar  dower  aee  Dvwar  [14 

Cyc  963]. 

Illegitimate  child  see  Bastasfia  [6  Cyc  686]. 
Instrument  as  dispensing  with  algnature  see  SlfBa- 

taraa  [36  Cyc  448]. 
Lease  see  Kasdlora  aaA  VMUUrt  [24  Cyo  9041. 
Uap  or  plat  of  dedicated  land  see  Dadloawm  [IS 

Cyc  468]. 

Harrlaga  aettletnent  see  BUband  aiad  Wlfa  Itl  Cyc 

1261]. 


Cyo 


and  doBstahlaa 


Acknowledgment  of: — Continued 

Mortgage  of  real  estate  see  KortaMM  [27  Cyc  1109]. 
Power  of  attorney  see  Powars  [11  Cyc  12801. . 
Recognisance  aee  Bsonfnlisiiiiia  [84  Cyo  64?). 
Release,  certlfloate  as  evidence,  aea  Bslaa—  [84 

1102]. 
SherllTs  deed; 

Oenerally  see  Bxaonttons  [IT  Cyc  1346]^ 
By  successor  In  office  see  iOiarin 
[86  Cyc  1547]. 
Surety  bond  see  Muolpal  and  Bmatj  [82  Cyo  61]; 
Tax  deed  see  Taxation  [37  Cyc  1480]. 
Admissibility  of  ancient  document  as  aifected  by  ac- 
knowledgment see  Brldraoo  [17  Cyo  456]. 
Certificate  of  by  foreign  notary  see  BOtadaa  [S9  Cyo 
1078]. 

Compiling  correction  of  certlflcates  see  MafonwaWon  oC 
■  Xastmmrata  [34  Cyc  933]. 
Defect  In  record  of  as  afTecttng  subsequent  pundfaMr 

see  Tandor  and  PnrOhaaar  [39  Cyo  1734]. 
Duty  of  notary  In  taking  or  certifyinK  see  Botarlea 

[29  Cyo  1102]. 
Effect  of  unacknowledged  or  defectively  acknowledged 

deed  as  color  of  title  see  AdTsrsa  Possssskm  [1  Cyc 

1087], 

Failure  to  acknowledge  mortgage  of  homestead  as  de- 
feating right  to  reformation  see  Baformatton  of 
Dutnunaata  [34  Cyo  961]. 
False  statement  In  as  perjury  aee  natfrnKf  [30  Cyc  1407]. 
In  lieu  of  atteatation  aee  McBatorsa  [36  Cyo  464]. 
Interest  disabling  notary  to  taka  aaa  Botaiftaa  [S9  Cyo 

1093].  -  ' 

Mandamus  to  compel  correction  of  oertlflcate  see  Mn- 

danraa  [26  Cyc  245]. 
Power  of  notary  to  take  see  Botarlaa  [29  Cyo  1087]. 
Record  of  defectively  acknowledged  Instrument: 

Chattel  mortgage  see  Obattal  Korteaffaa  [6  Cyo  1066]. 
"  «ar  [89  Cyo  X7M]. 


XOftfaffaa  [87  Cyo 


Deed  see  Taador  aad  Purchaser 

Mortgage  of  real  pnqMrty  sea 

1209]. 

Reformation  of  certificate  of  see  Bafoouttom  of  Bb- 

[84  Cyo  952]. 


I.  DEFHOnON 


[M]  An  acknowledgment  in  its  broad,  general 
sense  is  an  admisaioc;^  bUt  in  the  technical,  legal 
sense  in  which  here  used  the  term  means  a  formal 
declaration  or  admission  before  an  authorized  court 
or  public  oiBcer,  by  a  person  who  has  executed  an 
iustroment,  that  such  instrument  is  his  act  and  deed.' 


It  is  a  proceeding  provided  by  statute  whweby  a 
person  who  has  executed  an  instrument  may,  by 
going  before  a  competent  officer  or  court  and  declar- 
ing it  to  be  his  act  and  deed,  entitle  it  to  be  recorded, 
or  to  be  received  in  evidence  without  further  proof 
of  execution,  or  both.'   The  term  is  also  used  to 


L  See  Blalr  v.  Sayre,  29  W.  Va. 
m.  616,  2  SE  97  (where  Johnson,  P., 
^id  that  to  acknowledge  Is  "in  the 
deSnltlon  of  Worcester,  'to  approve," 
1o  own  the  validity  of  the  deed"). 
See  also  Hogans  v,  Carruth,  19  Fla. 
U.  90. 

[B]  Balatlon  to  prior  aot^"N'ow, 
fhlB  word  acknowledge,  besides  the 
Icfcal  sense  In  which  It  haa  for  cen- 
turies been  used,  has  also  a  common 
meaning,  understood  by  every  one, 
'htch  uniformly  relates  to  something 
i<aft :  it  is  a  confession  or  admission 
of  rome  prior  act."  Per  Carr,  J.,  in 
Koanes  v.  Archer,  4  L«lgh  (31  Va.) 
"iO.  S&7  [quot  FuBchard  v.  A^terson, 
■M  Tex.  479,  481,  101  8W  2041. 

t  V.  8.— Taylor  v.  V.  &.  iS  Fad. 


531.  S38 :  Strong  v.  U.  S.,  34  Fed.  17, 
21. 

AriE. — Steers  v.  Klnsey,  68  Ark.  860, 
866,  68  SW  1060. 

Cal.— WolfsklU  V.  Smith,  (A.)  89 
P  1001,  1004. 

Oa. — White  v.  Magarahan,  87  Oa. 
217,  219,  13  SE  509. 

111.— Short  V.  Conlee,  28  III.  219,  228. 

Nebr. — Aultman,  etc.,  Co.  v.  Jen- 
kins, 19  Nebr.  209,  211,  27  NW  117; 
Burbank  v.  Ellla,  7  Nebr.  168,  163. 

N.  T. — Llnderman  v.  Hastings  Card, 
etc.,  Co.,  38  App.  Dlv.  488.  66  NYS 
456  :  Cook  v.  Kelley,  12  AbbPr  3B  [aff 
14  AbbPr  466]. 

[a]  "Wbaa  an  aoknowladgmaBt  is 
yraaoribad,  wlthoat  daolaring  of  wbat 
iho  aekaowtodgmamt  UuUl  ooulal,  It 
la  meant  that  tha- grantor  In  a  deed 


must  appear  before  a  duly  authorise 
officer  and  state  that  he  executed  the 
same."  Per  Qalnes,  C  J.,  In  Punchard 
V.  MastersoQ.  100  Tex.  479,  481.  101 
SW  204. 

[b]  JUdSelal  aot^'lt  la  the  settled 
doctrine  of  this  court  that  the  tsklns 
and  certification  of  an  acknowledg- 
ment Is  a  Judicial  act"  Byrd  v. 
Bailey,  169  Ala.  452.  464.  53  S  773, 
AnnCasl9123  331, 

3.  1  Cyc  612  [quot  Punchard  v. 
Masterson,  IOj  Tex.  479,  481,  101  SW 
204]. 

[a]  "Ttas  aoknowladfrnant  pra- 
aorlbad  by  tha  statataa  of  Babraska 
Is  not  a  part  of  tha  oonTsyanoa  or 
iBatnunaav,  and  Its  purpose  and  effect 
Is  not  to  condition  the  validity  of 
tbe  mortgaifa  or  power,^  attofnfir. 
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designate  tibe  eertiBcate  of  the  officer  or  ooort 
ahowing  the  performance  of  such  act.* 

Attestation,  vhieh,  under  the  Geoi^a  atat- 
nteSf   is   made   the   equivalent   of  acknowledg- 


ment,   is    the    M)t    of    a  competent  officer 

in  witnessing  the  execution  of  an  insinunatt 

and  sabseribing  hie  name  as  a  witness  to  thtt 

fact."* 


n.  OBzam  and  histobt 


[$21  Acknowledgments  by  persons  other  than 
married  women  for  tlie  purpose  of  authenticating 
.  conveyances  for  record  were  unknown  to  the  common 
law,'  and  seem  to  have  first  made  their  appearance 
in  England  after  the  enactment  in  1536  of  the  statute 
of  enrollments.^  This  statute  did  not  by  its  terms 
require  any  acknowledgment  by  the  bargainor;  but 
the  necessity  that  the  officer  whose  duty  it  was  to 
make  the  enrollment  should  have  evidence  that  the 
instrument  produced  for  enrollment  had  been  in  fact 
executed  soon  gave  rise  to  the  practice  of  having 
the  bai^ainor  acknowledge  his  deed,*  and  in  the 
statute*  express  provision  was  made  for  the  taking 


of  acknowledgments.^"  Thus  the  law  stood  when  the 
early  settlers  came  to  America,  and  although  the 
statute  of  enrollments  was  never  in  force  in  the 
United  States,^^  and  quickly  became  a  dead  letter 
in  England  through  the  adaptation  of  the  lease  and 
release  to  the  purpose  of  conveying  title,"  the  prac- 
tice of  recording  conveyances  became  firmly  im- 
planted in  the  colonies,  and  at  an  early  date  statutes 
were  enacted  providing  for  acknowledgment."  It  is 
probable,  h<fwever,  that  the  earliest  legislation  on 
the  subject  was  merely  a  reci^ition  and  sanction  of 
a  preexisting  custom,  amounting  in  effect  to  a  local 
common  law." 


m.   WHAT  LAW  aOVEBNS 


[f  3]  The  sufficiency  of  an  acknowledgment 
to    be  determined  by  the  law  of  the  place 


18 

but  to  entitle  It  to  record,  and  to 
authorise  Its  admlaslon  In  evidence 
without  oOier  proof."  Per  Sanborn, 
J.,  In  Iilnton  v.  NaUooal  li.  Ins,  Co., 
104  Fed.  684,  B88,  44  CCA  64. 

^  Rosera  v.  Pell.  164  N.  T.  518. 
S>9,  49  76  (where  it  was  held 
that  an  instrument  was  not  "duly 
acknowledged"  unless  there  waa  not 
only  the  oral  acknowledgment  but  the 
written  certificate  also.  Vann,  J.,  said: 
"The  word,  as  commonly  used  by  the 
ledslature^  the  courts  and  the  bar, 
means  both  the  act  and  the  written 
evidence  thereof  made  by  the  ofHcer"). 
But  see  Herbert  v.  Hanrick,  16  Ala. 
6S1 ;  Hobaon  v.  Kissam,  8  Ala.  367 
(where  a  statute  requlrfng  deeds  of 
trust  to  be  proved  or  acknowledged 
was  held  not  to  make  the  officer's 
certificate  a  prerequisite  to  recording). 

5.  White 'V.  Ma  arahan,  S7  aa.  217, 

18  SB  609.  See  also  Ballard  v.  Orr. 
106  Ga.  1»1.  1&4,  81  SE  664 ;  Ga.  Code 
(1895)   IB  8620-3624. 

[a]  Tike  ayrtem  in  vogXM  In  Oeor- 
yla,  of  attesting  deeds  and  other  in- 
stniments  requiring  record,  is  the 
equivalent  of  an  acknowledgment  of 
the  execution  of  such  Instruments  made 
by  the  maker  as  required  by  tha 
common  law  and  practiced  in  most  op 
the  states.  Under  the  Georgia  statute 
an  attestation  by  one  of  the  officers 
named,  together  with  another' witness, 
dispenses  with  the  necessity  of  ac- 
knowledgment, and  acknowledgment 
in  the  presence  of  a  proper  officer  dis- 
penses with  the  atteiAatlon  of  Its 
execution  by  an  officer.  Ballard  t. 
Orr,  106  Oa.  191,  SI  BE  664. 

6.  Oould  v.  Howe,  181  ZU.  490,  23 
NE  608.    See  also  Fktton  v.  Stewart, 

19  Ind.  »8 ;  BenalHi  v.  Lenoir.  B  N.  C. 
194. 

T.    St  87  Hen.  VIII  c  16. 

a.  Pldge  V.  Tyler.  4  Mass.  641,  644 
(where  I^nona,  C.  J.,  eald:  "Hence 
arose  in  England  the  acknowledgment 
of  the  deed  by  the  bargainor;  which 
waa  made  either  In  the  court  where 
the  deed  waa  to  be  enrolled,  or  before 
the  oflloer  who  was  directed  to  make 
the  enrolment") ;  Catlln  v.  Washburn, 
8  Vt  t6,  88  (where  WlUiamk  J., 
said:  "After  the  statute  of  27  Hen. 
VIXL,  a  16,  was  passed,  which  re- 
quired deeds  of  bargain  and  sale  to 
be  enrolled.  It  became  necessary  that 
the  officer  enrolling  should  have  sat- 
isfactory evidence  of  the  due  execu- 
tion  of  the  deed  previous  to  his  placing 
It  on  record ;  and  the  acknowledgment 
of  deeds  Is  said  to  have  originated  from 
this  statute").  See  also  Ben  v.  Peete, 
t  Band.   (83  Va)  639. 

[a]  mefsrenoe  to  the  praoUoe  of 
acKDowledglng  deeds  Is  found  In  the 
followinK  cases:  Holland  v.  Franklin. 
1  LeonTlsS,  74  Reprint  1«S ;  Taylor  v. 


where  the  property  conveyed  ia  located  and  the 
instrument  is  to  be  recorded^"  as  that  law  stood 


Jtmes,  1  Salk.  880.  91  Seprlat  888; 
Anderson's  Case,  1  Salk.  889,  91  Re- 
print S8S ;  Bmartle  v.  Williams,  8  Lev. 
887,  83  Reprint  748.  1  Salk.  280.  91 
Reprint  246  :  Hobhouse  v.  Hamilton, 
1  Sch.  ft  Lef.  207 ;  Thurle  v.  Madison, 
Style  462,   82   Reprint  864. 

[b]  "our  aekmowledffment  of  deeds 
Is  derlTsd  from  the  waotioe  In  Imvj- 
Ing  a  fine  of  acknowledging  the  con- 
cord or  agreement"  Per  Nelson,  C.  J., 
in  Morris  v.  Wadsworth,  17  Wend. 
(N.  Y.)  103,  lis. 

9.  St  34  &  85  Hen.  VIII  c  22. 

10.  See  14  Viner  Abr.  4  43. 

11.  Chandler  v.  Chandler,  56  Cal. 
2«7;  Given  v.  Doe,  7  Blackf.  (Ind.) 
^10;  Welsh  v.  Poster,  12  Ma^.  96; 
Opinion  of  Justices,  3  Blnn.  (Fa.) 
696. 

IS.  See  Jackson  v.  Wood,  12  Johns. 
(N.  Y.)  78. 

13.  See  Blackwell  v.  Patton,  7 
Cranch  (U.  S.)  471.  3  Jm  ed.  408; 
Famsworth  v.  Chltds,  4  Mass.  637,  8 
AmD  849 ;  Pldge  v,  Tyler,  4  Mass. 
641 ;  Hogan  v,  Strayhom,  66  N.  C. 
279. 

[a]    Aa    original  system.— In  4 

Dane  Abr.  60,  it  is  said  Uiat  In  general 
the  colonial  statutes  relating  to  con- 
veyances "have  not  been  copied  from 
any  other  country,  but  for  the  most 
part  were  new  law  In  their  principles 
and  texture,  formed' and  suited  to  the 
circumstances  of  the  people  for  whom 
they  were  made."  See  also  Saunders 
V.  Hackney.  10  Lea  (Tenn.)  194,  200 
(where  Cooper,  J„  said:  "Our  system 
of  conveyancing  In  this  State  has 
grown  up  under  the  act  of  1716,  ch.  88, 
which  in  effect  abolished  the  old  Eng- 
lish modes  of  conveyance,  and  substi- 
tuted a  mode  of  our  own"), 

14.  See  Manchester  v.  Hough,  16  F. 
Cas.  No.  9,006,  6  Mason  67 ;  Van 
Cortlandt  v.  ToMr.  17  Wend.  (N.  Y.) 
338  [aft  20  Wend.  428] ;  Lloyd  v. 
Taylor,  1  Dall.  (Pa.)_17,  1  L.  ^.  18: 
Davey  v.  Turner,  1  Dall.  (Pa.)  11,  1 
L.  ed.  16. 

[a]  la  tbe  eai^  osm  of  Mllltaaa 
V.  IMckson,  17  F.  Om.  No.  9.608.  Pet 
C.  C.  488,  489,  Washington,  J«  In  up- 
holding a  power  of  attorn^  acknowl- 
edged before  the  mayor  of  a  city, 
altnottgh  the  Pennsylvania  act  of  1706 
required  proof  by  witnesses  said : 
"This  practice  originated,  no  doubt  In 
the  opinion,  that  the  acknowledgment 
of  a  deed  Is  equivalent  to  proof  by 
witnesses,  and  that  therefore.  It  was 
within  the  equity  of  the  statute.  This 
opinion  became  practically  emhodled 
in  the  land  titles  of  this  state ;  inso- 
much that  we  find,  as  far  back  as 
the  recollection  of  the  oldest  witness^ 
who  has  been  examined  extends,  for- 
^gn  powers  of  attorney  were  certified 
upon  the  aflkaowledgment  of  the  partj 


who  gave  them,  and  that  this  mode  of 
proving  the  execution  waa  much  more 

firactlsed  than  the  other.  What  Is  tUs, 
hen.  but  a  usage  or  common  law  of 
the  state,  controlling  the  common  law 
of  England ;  supplying  an  omission  In 
the  statute  inw  of  the  State,  not 
violating  any  one  of  Its  provlslonsT" 
See  also  Bowser  v.  Cravener,  66  Pa. 
132,  142 ;  Blythe  v.  Richards,  10  Serg. 
ft  R.  (Pa.)  266.  13  AmD  678. 

IS.  U.  S. — Clark  v.  Graham,  t 
Wheat.  677,  6  L.  ed.  884;  V.  S.  v. 
Crosby,  7  Cranch  116,  8  L.  ed.  287; 
Prentice  t,  Duluth  Storage,  etc.,  Co» 
68  Fed.  437,  7  CCA  298.  S6e  also 
Root  T.  Brotherson,  20  F.  Caa.  No. 
12,036,   4   McX^n  230. 

Ala— Keller  v.  Moore,  El  Ala.  340. 
Ariz. — In  re  Delehtwity,  95   P  109. 
Ark. — McDanlel  v.  Grace,   15  Ark. 
465. 

Gta. — Heam  v.  Smith,  69  Ga.  704; 
Maulden  v.  Thomas.  9  Qa.  174. 

III.— Post  v.  Springfleld  First  Nat 
Bank,  138  111.  669,  28  NE  978.  See 
also  Parrott  v.  Kumpf,  102  111.  423. 

Ind. — ^Woods  V.  Polhemus,  8  Ind. 
60;  Butterfleld  v.  Beatl,  8  Ind.  208. 

Iowa, — Jones  v.  Berkshire,  16  Zowa 
248,  83  AmD  412. 

Kan. — Stlnson  V.  Oeer,  42  Kan.  620. 
22  P  686. 

Md.— Haney  v.  Marshall,  9  Md.  194. 

Mich.— Galpln  v.  Abbott,  6  Mich.  17. 

Mtsa, — Dalton  v.  Murphy.  80  Mlsa.  69. 

Mo. — ^Vincent  V.  Means,  207  Mo.  709, 
106  SW  8. 

Nebr. — Dorsey  v.  Conrad,  49  Nebr. 
448,  68  NW  646;  Irwin  V.  Welch.  10 
Nebr.   479,   «   NW  758. 

N.  C--^Qiith  T.  IngraiB,  120  N.  a 
100,  40  8B>  984,  61  LftASTS. 

Oh.— Braimon  v.  Brannon.  1  Dlsn. 
224. 

Or.— KnMiton  T.  Smith,  1  Or.  276. 
Pa.— OriSiui  T.  Black,  10  Serv.  * 

R.  160. 

a  C— Woolfolk  V.  OranltevUle  Vis. 
Co„  22  S.  a  832. 

Tenn. — Bone  v.  Greenlee,  1  Coldw. 
29  :  McGulre  v.  HaJ^  '6  Humphr.  419. 

Tex. — Sartor  v.  Bollnger,  69-  Tex. 
411 :  Masterson  v.  Todd.  6  Tex.  Civ. 
A.  131,  24  SW  682. 

Vt — Townsend  v.  Downer,  37  Vt 
119 ;  Summer  v.  Wentworth,  1  Tyler 
42 :  Harmon  v.  Taft.  I  Tyler  «. 

Wyo. — State  v.  Cowblck,  9  Wyo.  92, 
60  P  286. 

[a]  Tederal  oonrts  follow  oonartrno- 
Uon  of  state  fMnirts.— Gillespie  v.  Po- 
cahontas Coal.  etc..  Co.,  168  Fed.  742 
fate  on  this  point  168  Fed.  992.  91 
CCA  4941;  Berry  v.  Northwestern, 
etc..  Bank,  93  Fed.  44,  36  CCA  1S5 
lafC  89  Fed.  4081. 

[hi   Seed  am  eonstnud  a«  oea- 
tnwi  of  etfe  Ik  erder  to  rfwrtals  it. 
Where  a  deed^  lands  lyUiff  in  North 
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•t  the  time  of  the  taking  of  the  aeknowledg-  |  ment  or  proof.** 

IV.  NEOESSITT 


[M]  A.  In  General— 1.  To  Validity  or  Effect- 
Ireness  of  Instnunent — a.  In  the  Absence  of  Statute. 

Ordinarily  the  offices  of  an  acknowledgment,  are 
merely  to  eotitle  the  instrument  to  re^stration," 
to  give  it  effect,  after  its  deposit  for  record,  as 


constructive  notice  to  persons,  withont  actual 
notice,'^  and  to  authorise  its  admission  in  evidence 
without  any  other  proof  of  its  execution  being  neo< 
essaiy  at  the  time  of  its  introduction,"  and,  in  the 
absence  of  any  statute  which  expressly  makes  the 


Carolina,  executed  In  South  Carolina  by 
K  married  woman  living  therein,  waa 
In  due  form  according  to  the  laws  of 
South  CarollnEi,  but  was  not  acknowl- 
edged by  her  privily  and  apart  from 
her  husband,  as  required  by  Code 
I  1256,  requirlnjc  all  Instruments  af- 
fecting a  married  woman's  Interest  In 
realty  to  be  so  acknowledged,  it  was 
held  that  the  deed  could  not  be  con- 
ftnied  as  a  South  Carolina  contract 
for  the  sale  of  the  land,  so  as  to  give 
thft  grante«  any  rights  thereunder, 
Rince,  although  executed  '  in  South 
Carolina.  Its  subject  matter  made  It  a 
North  Carolina  contract,  and  as  such 
It  was  void  both  as  a  deed  and  a 
contract.  Smith  v.  Ingram,  ISO  N.  C. 
100,  40  SB  61  LRA  S78. 

[c]  Vranunptlon  In  mlt  la  aaotlier 
stats^The  laws  of  the  atate  where 
the  land  lies  must  govern  the  courts 
of  another  state  in  determining  the 
validity  and  oiwratlon  of  a  deed  con- 
veying such  land,  but  In  the  absence 
of  proof  of  such  laws  the  courts  must 
decide  these  questions  according  to 
the  laws  of  the  state  where  suit  la 
brotigbt.  Haoey  v.  Marshall,  9  Md. 
194. 

[d]  ttadar  tha  mlUtary  Itovntjr 
Isatt  law  the  acknowledgment  of  a 
deed  In  accordance  with  the  laws  of 
the  state  where  it  Is  made  Is  sufficient. 
Ryder  v.  Fash,  SO  Mo.  476. 

le.  Flsk  V.  Hopping,  169  III.  106, 
48  NB  323;  Lyon  v.  Kaln,  86  111.  362; 
Oenoway  v.  Maize.  16S  Mo.  224,  63>  SW 
CSS ;  Ezendlne  t.  Morris,  S  Mo.  A.  883 ; 
Maxwell  v.  Chapman.  8  Barb.  (N.  T.) 
GT9:  Northrop  t.  Wright,  T  Hill  (N. 
T.)  476;  Jaekaon  v.  How»  19  Johns. 
(N.  T.)  80;  Crowder  v.  Hopkins,  10 
Paige  (N.  T.>  188;  Durst  v.  Daugh- 
erty,  81  Tex.  660,  IT  SW  388;  Davis 
T.  Roosevelt,  53  Tex.  306 ;  Texas  Land 
Co.  V.  WlUlaraa,  61  Tex.  61. 

natatm  earlu  dafeotlT*  aoknowl- 
sdfBMBta  see  Infra  If  240-260. 

[a]  Obaiiff*  In  trtatata  prior  to 
rMOtdUif. — An  instrument  acknowl- 
edged so  as  to  be  entitled  to  record  Is 
not  affected  by  a  statute  passed  be- 
fore the  time  of  recording  changing  the 
mode  of  acknowledgment.  Butler  v, 
Dunagan,  19  Tex.  659. 

IT.  U.  S. — Linton  v.  National  L. 
Ins.  Co.,  104  Fed.  684,  44  CCA  64; 
Godfrey  v.  Beardsley,  10  F.  Cas.  No. 
fi,497,  2  McLean  412 :  Strong  v.  Smith, 
3S  F.  Cas.  No.  13,544,  3  McLean  362. 

Ark. — Cupp  V.  Welcb,  60  Ark.  294, 
7  SW  1S9;  Crlscoe  v.  Hambrick,  47 
Ark.  386,  1  SW  160 ;  Qriesler  v.  Mc- 
Kennon.  44  Ark.  617. 

CkL— Reed  v.  Uklah  Bank.  148  CaL 
».  88  P  84B ;  Uiddlecon  v.  Hemstreet, 
136  CaL  173,  67  P  768;  Wetherbee  v. 
Duon.  32  Cal.  106 ;  Landers  v.  Bol- 
ton, 26  Cal.  398  r  Clark  v.  Troy,  20 
Cat.  219;  Fogarty  v.  Finlay,  10  Cal. 
219,  70  AmD  714. 

Conn. — Stanton  v.  Button,  2  Conn. 
BIT. 

Fla. — Mercer  v.  Hooker,  5  Ha.  877 
(Immaterial  when  recordation  unnec- 
essary). 

IlL — Robinson  v.  Robinson,  110  111. 
ISO,  6  118  ;  Osgood  -v.  Blackmore. 
53  HI.  261  ;  Reed  v.  Kemp,  16  111.  446  ; 
Btephenson  v.  Thompson.  13  III.  186, 

Ind. — Davidson  v.  State,  135  Ind. 
JB*.  34  NE  972:  Bryant  v.  Richardson, 
1!E  Ind.  146,  26  NE  807 :  State  v.  Du- 
tour,  63  Ind.  667  ;  Allen  v,  Vlncennee, 
tS  Ind.  681 :  Doe  v.  Naylor,  2  Blachf. 
IS;  Tulley  v.  Citizens'  State  Bank.  18 
Ind.  A.  240,  47  NB  860. 

Iowa. — Blain  v.  Stewart,  2  Iowa  378. 

Kan.— Rullman  v.  Barr,  64  Kan.  848. 
»  P  17> :  Orar  v.  Ulrlcb,  8  Kan.  111. 


Ky.-— Shoptaw  V.  Rldffway,  80  SW 
723,  22  KyL  1495. 
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281. 


l4e.--01bson  v.  'Norway  Sav.  Bank, 
Me.  B79  :  Lawry  v.  Williams,  13  Me. 


Mass. — Gilson  v.  Oilson,  2  Allen  116  ; 
Dole  V.  Thurlow,  12  Mete.  167. 

Mich. — Schwartz  v.  Woodruff,  182 
Mich.  613,  98  NW  1067  ;  Fulton  v. 
Prlddy,  123  Mich.  298,  88  NW  66,  81 
AmSR  201 ;  Brown  v.  McCormlck,  28 
Mich.  216. 

Minn. — Bennett  T.  Knowlefl,  68  Minn. 
4.  68  NW  111. 

Mies. — Caruthers  v.  Hcl<van.  56 
Miss.  371;  Hill  V.  Samuel.  81  Miss. 
307. 

Mo. — Qenowey  v.  Maize,  163  Mo.  224. 
83  SW  698  :  Wilson  v.  Klmmel.  109 
Mo.  260,  19  SW  24 ;  Breckenrldge  v. 
American  Cent.  Ins.  Co.,  87  Mo.  62 ; 
Black  V.  Gregg,  68  Mo.  566 ;  Harring- 
ton V.  Fortner,  68  Mo.  468 ;  Ryan  v. 
Carr,  46  Mo.  488;  Caldwell  v.  Head, 
17  Mo.  661. 

Mont— Belk  V.  Meagher,  8  Hont. 
86. 

Nebr.— Martin  v.  Martin,  76  Nebr. 
386.  107  NW  680,  124  Ax^-R  816.  14 
AnnCas  611 ;  Flsk  Osgood,  68  Nebr. 
486,  78  NW  984 ;  Linton  v.  Cooper,  63 
Nebr.  400.  78  NW  781:  Horbach  v. 
Tyrrell,  48  Neta-.  614,  87  NW  486.  87 
LRA  434 :  Burbank  V.  EUls,  7  Nebr. 
168. 

Nov.— In  n  Smith.  4  Nev.  2S4,  97 
AmD  681. 

N.  H.— Brown  v.  Manter,  22  N.  H. 
468 ;  Wark  v.  Wlllard,  13  N.  H.  389  ; 
Montgomery  v.  Dorlon,  6  N.  H.  250. 

N.  T. — Elwood  V.  Klock,  13  Barb. 
60 ;  Jackson  v.  Shepard,  2  Johns.  77 ; 
Johnson  V.  Bush,  8  Barb.  Ch.  207. 

Oh. — Read  v.  Tdledo  Loan  Co.,  68 
Oh.  St.  280,  67  NB  729,  96  AmSR 
663,  62  LRA  790 ;  Foster  v.  Dennlaon, 
9  Oh.  121. 

Okl. — Oarton  v.  Hndson-Klmberly 
Pub.  Co.,  8  Dkl.  681,  58  P  946. 

Pa. — BennlnghotC  v.  Stephenson,  161 
Pa.  a.  440,  29  A  87  :  Mlcbaells  v.  Braw- 
ley,  109  Pa.  7 ;  Miner  v.  Orabam,  24 
Pa.  491;  Jordan  v.  Stewart,  23  Fa. 
244. 

S.  C— Woolfolk  V.  aranltevllle  Mfg. 
Co^  88  &  C.  831. 

Tenn.— ^fontgomerr  T.  Hotwcm.  Meigs 
487. 

Tex. — KImmarle  v.  Houston,  etc,  R. 
Co..  76  Tex.  686,  12  SW  698 ;  Wig- 
gins V.  Flelshel,  50  Tex.  67 ;  Manley 
V.  Culver,  20  Tex.  148. 

Utah. — Tarpey  v.  Deseret  Bait  Co\  6 
Utah  206,  14  P  338. 

Vt. — Townsend  v.  Downer,  27  VL 
119;  Pitkin  v.  Leavltt,  18  Vt.  879  ; 
Catlln  V.  Washburn,  3  Vt  25. 

Va. — ^Washington  County  v.  Dunn. 
27  Gratt  (68  Va.)  608  ;  Hutchinson 
V.  Rum,  2  Gratt   (48  Va.)  394. 

W.  Va.— Hatfield  v.  Haubert  61  W. 
Va.  190,  41  SE  144. 

Wis. — Lelnenkugel  v.  Kebl,  73  Wis. 
288.  40  NW  688  ;  Knight  V.  taary.  54 
WlP.  469.  11  NW  600;  HlncMtff  v. 
Hlnman.  18  Wis.  130. 
.  18.  Kan. — Gray  v.  UIHch,  8  Kan. 
112. 

Ky. — Shoptaw  v.  Rldgway,  60  SW 
723,  32  KyL  1496. 

Me.— L|iwry  v.  Williams,  13  Me.  281. 

Mass. — Gilaon  v.  Gilson,  2  Allen  115  ; 
Dole  v.  Thurlow,  12  Mete  167. 

Mich.— Falton  v.  Prtddy,  188  Mich. 
298.  82  NW  65,  81  AmSR  201 ;  Brown 
V.  McCorml<;k,  28  Mich.  216. 

Mo. — Oenoway  v.  Maize.  168  Mo, 
224,  68  SW  698  ;  Wilson  v.  Klmmel, 
109  Mo.  260,  19  SW  24 :  Breckinridge 
V.  American  Cent  Ina  Co.,  87  Mo.  62: 
Ryan  v.  Carr.  46  Mo.  488;  Caldwell 
V.  Head,  17  Ha  161. 


la.  U.  S. — Linton  v.  National  U 
Ins.  Co..  104  Fed.  684,  44  CCA  64;  God- 
frey v.  Beardsley,  10  F.  Cas.  No.  6,487.  8 
McLean  412;  Doe  v.  Smith,  »  7.  Cas. 
No.  13,644.  8  McLean  868. 

Ark.— Cum  v.  Welota.  60  Ark.  t»4, 
7  SW  139 ;  OrteslM-  V.  Vc^Cannoii,  44 
Ark.  617. 

Cat.- Reed  v.  Ukiah  Bank,  146  CaL 
96,  82  P  846  ;  Middlecoff  v.  Hemstreet. 
135  Cal.  173,  67  P  768;  Wetherbee  v. 
Dunn,  32  Cal.  106 ;  Landers  v.  Bolton. 

26  Cal.  393  ;  Clark  v.  Troy,  20  CaL 
219  :  Fogarty  v.  Finlay.  10  CaL  888, 
70  AmD  71^ 

Conn. — Stanton  v.  Button,  %  Conn. 
627. 

111. — Robinson  v.  Robinson,  116  IlL 
260,  6  NE  118:  Osgood  v.  Biaeknior% 
59  Ul.  861;  Reed  v.  Kemp.  18  IlL 
446  ;  Stephenson  v.  Thompson,  13  IlL 
186. 

Ind. — ^Bryant  v.  Richardson,  126  Ind. 
146,  86  NB  807 :  fitate  v.  Pofoar,  68 
Ind.  667;  Allen  ▼.  Vtocennes,  86  Ind. 
631 ;  Doe  v.  Naylor,  3  Blaekf.  88. 

Kan. — Rullman   v.    Barr,    64  Kan. 
643,  89  P  179 ;  Gray  v.  Ulrfa^  8 
118. 

Minn. — ^Bennett  v.  Kaoirte^  66  Minn. 
4,  68  NW  111. 

Hlaa — Caruthers  v.  McLaran,  56 
Miss.  871. 

Mo. — Genoway  v.  Maize,  163  Mow 
824,  68  SW  698. 

^^Mont— Belk  V.  Haasher,   8  Mont 

Nebr.— Martin  v.  Martin,  76  Nebr. 
335,  107.  NW  680,  124  AmSR  816,  14 
AnnCas  611 ;  Flsk  v.  Osgood,  68  Nebr. 
486.  78  NW  924  ;  Linton  v.  Cooper.  68 
Nebr.  400,  73  NW  781;  HorbocA  v. 
Tyrrell,  48  Nebr.  614,  67  NW  486,  489, 
37  LRA  434  ;  Burbank  v.  EUls,  7  Nebr. 
156. 

Ner.- In  re  Smith,  4  Nev.  364,  87 
AmD  681. 

N.  H.— wark  v.  WUlaid.  18  N.  H. 

N.  T.— Elwood  V.  Klock.  18  Barb. 
60;  Jaekaon  v.  Shepard,  8  Johna  77; 
Johnson  v.  Bush,  8  Barb.  Ch.  207. 

Oh. — Read  v.  Toledo  Loan  Co.,  68 
Oh.  St  280.  67  NE  729,  96  AmSR  668, 
62  LRA  790;  Foster  v.  Denntson,  9 
Oh.  121. 

Okl. — Garton  Hadson-Kbnberiy 
Pub.  Co..  8  OkL  631,  68  P  946;  Hess 
v.  Trigg,  8  Okl.  286,  67  P  169. 

Pa.— Bennlnghoff  v.  Stephenson.  161 
Pa.  440,  29  A  87 ;  Mlcbaells  v.  Brawley, 
109  Pa.  7  :  Miner  v.  Graham,  84  Pa. 
491;  Jordan  v.  Stewart,  23  Pa.  844. 

8.  C— Woolfolk  V.  Grantteville  Mfg. 
Co.,  22  a  C.  888. 

Tenn.— HontgoniMry  V.  Hobson,  Melga 
437. 

Tex. — KImmarle  t.  Houston,  etc.,  R 
Co.,  76  Tex.  686,  18  SW  698 ;  WlgglnB 
V.   FlelsheL   60   Tex.   67;  Manley 
Culver,  20  Tex.  143. 

Utah. — Tarpey  v.  Deaerat  Salt  Ca, 
6  Utah  305,  14  P  388. 

Vt— Pltktn  v.  Leavltt  13  Vt  879; 
Catlln  v.  Washburn,  3  Vt  25. 

Va. — Washington  County  t.  Dunn, 

27  Gratt  (68  Va.)  608;  Hutchison  v. 
Rust  8  Gratt  <48  Va.)  894. 

Wis.— Knight  V.  Leary.  64  Wis.  469, 
11  NW  600;  HlnoheUft  v.  Hlnman,  li 
Wifc  186. 

[a]  <'«lM  oflea  parformad  fty  tta 
aefcnowMffment  of  a  deed  like  the 
one  In  question  la,  to  make  the  deed 
admissible  as  evidence  without  any 
proof  of  Its  execution,  except  the  cer- 
tificate of  such  acknowledgment,  and 
to  entitle  It  to  record.  It  does  not 
convey  the  land,  and  the  legislature  can 
dispense  with  it  altogether.  It  is 
only  neceasary  because  required  br 
act  of  the  legtdatura'V^^pw'  Battle.  J;, 
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aeknowlec^ment  essential  to  the  validity  of  the 
instrument,^  it  is  universally  held  that  the  ao- 
knowledgment  is  no  part  of  the  contract  be- 
tween the  parties     and  an  unacknowledged  deed 


or  instrument  is  perfects  valid  and  efEective, 
as  between  the  parties ,  and  as  against  all 
persons  not  within  the  protection  of  the  record- 
ing acts,"  except  in  the  case  of  a  conveyance  by  a 


In  Cupp  v.  Welch,  BO  Ark.  394,  299. 

7  SW  189. 

[b1  **Tlw  pnrpoMS  of  the  law  la 
xwQHUlBff  sit  Mkaowladcuoat  are  to 

entitle  the  Instrumenta  to  record,  to 
prevent  disputes  concemlns  the  exe- 
outltnL  of  '  Instruments  admitted  to 
record,  to  make  them  admissible  in 
evidence  and  to  give  notice  to  those 
examining  the  record  that  such  exe- 
cution has  been  made  with  due  care 
and  circumspection."  Per  Sluiw,  J., 
In  Reed  v.  Uklah  Bank.  148  CaU  96, 
101,  82  P  846. 

90.    See  Infra  S|  6,  «. 

fli.  U.  a— XJnton  V.  National  U 
Ips.  Co.,  104  F«d.  884,  44  CCA.  64. 

IlL — Stephenson  v.  Thompson,  13  HI. 
188. 

Hlcb. — Brown  UoCormldc.  28 
Hlch.  216;  Uvlngston  v.  Jones,  Harr. 
186. 

BUnn.— 'Bennett  v.  Knowles,  84  Minn. 
4.  88  NW  111. 

Mlsa — Gamthers  v.  McLaran,  66 
Maa  271. 

Uont. — ^Tajrlor  v.  Holter,  1  Mont. 
888. 

Nebr. — Burbank  v.  Ellis,  7  Nebr. 
166. 

N.  M.— Kitchen  v.  Schuster.  14  N. 
M.  164.  176,  89  P  261  [cit  Cyc]. 

N.  Y.— Kaesl  v.  Blaesl,  14  NYClv- 
Proc  216,  16  NYSt  672. 

Oh.~-F<»ter  v.  Dennlson,  9  Oh.  121. 

Pa. — Miner  v.  Graham,  24  Pa.  491. 
,  VL— Wood  V.  Cochrane,  89  Vt  544. 

Wis.— Knight  V.  Leary,  64  Wis.  469, 
11  NW  800. 

[a]  Tbo  attaohiuCTt  of  a  false  or 
forg*a  oertUoata  of  aduiowledgment 
does  not  change  the  legal  effect  of  the 
Instrument.  State  v.  Dufour,  63  Ind. 
667 :  Flnley  v.  Babb,  178  Mo.  267. 
78  SW  180 ;  Canfleld  V.  OrsnA^  IS  N. 
D.  622,  102  NW  313. 

[b]  ladiotiiiant  for  fo^lnf  ao- 
knowledgmant. — An  Information  for 
uttering  a  forged  power  of  attorney, 
which  alleges  the  forgery  only  of  the 
certificate  of  acknowledgment  and  the 
annexed  clerk's  certificate  of  authenti- 
cation, but  sets  out  the  uttering  as  of 
a  forged  power  of  attorney.  Is  sufll- 
dent  The  appended  certificates  may 
fairly  be  regarded  as  so  far  constitut- 
ing a  part  of  the  completed  power  as 
to  be  Included  in  the  term  used  to 
designate  the  Instrument  as  a  whole. 
Peo.  V.  Marion,  29  Mich.  31. 

22.  U.  S. — Northrop  v.  Columbian 
Lumber  Co.,  188  Fed.  770,  108  CCA 
640:  Godfrey  v.  Beardsley,  10  F.  Cas. 
No.  6.497,  2  McLean  412. 

111.— Ross  V.  Harney,  139  lU.  A. 
612. 

Ind.— Doe  V.  Naylor.  2  Blackf,  32. 

Iowa.— Slattery  w.  Slattery,  180  Iowa 
717,  96  NW  201;  Carleton  v.  Bylng- 
ton,  18  Iowa  482. 

Kan. — Rullman  v.  Barr.  64  Kan.  843, 
89  P  179 ;  Missouri  Pac.  R.  Co.  v. 
Houseman,  41  Kan.  800.  21  P  284 : 
Munger  v.  Baldrldgti,  41  Kan.  288,  81 
P  169,  IS  AmSR  278;  Gray  v.  Ulrlch, 

8  Kan.  112. 

Ky. — Robsfon  v.  Gray,  97  SW  347 ; 
Bhqptaw  V.  Ridgway,  80  SW  728,  22 
KyL  149S. 

BJe.— Lawry  v.  Williams,  13  Me.  281. 

Mass. — Ollson  v.  Gilson.  2  Allen 
116 :  Dole  V.  Thurlow,  12  Meto.  167. 

Mich.— Schwartz  v.  WoodmrT,  132 
Mich.  BIS,  98  NW  1087:  Pulttm  v. 
Prlddy.  128  Mich.  298,  88  NW  <6, 
81  AmSR  801;  Brown  v.  UcCormlck, 
28  Mich.  216. 

Mo. — Genoway  v.  Maiee,  18S  Mo. 
224,  63  8W  698:  Wilson  V.  Klmmel, 
109  Mo.  260.  19  SW  24 ;  Breckinridge 
V.  American  Cent.  Ina  Cb..  87  Mo, 
62;  Ryan  v.  Carr,  46  Mo.  433;  Cald- 
well V.  Head,  17  Mo.  561 ;  Graves  V. 
St.  Louis,  etc,  R.  Co..  133  Mo.  A.  91, 
112  SW  738. 

Nebr— Wilson  v.  Wilson,  86  Nebr. 
187.  122  NW  868,  83  Nebr.  662,  120 
NW  147;  Martin  v.  Martin,  78  Nebr.- 


88S,  107  NW  680.  124  AmSR  816,  14 
AnnCaa  511 :  Morris  v.  Linton,  61 
Nebr.  687,  86  NW  666  ;  Horbach  v. 
Tyrrell,  48  Nebr.  614,  67  NW  486,  87 
LRA  434  ;  Keeling  v.  Hoyt,  81  Nebr. 
463,  48  NW  66  :  Harrison  v.  McWhir- 
ter,  12  Nebr.  152,  10  NW  646 ;  Kittle 
v.  St  John,  10  Nebr.  606,  7  NW  271. 

N.  H.— Odlorne  v.  Mason,  9  N.  H. 
24. 

N.  M. — ^VorentMTg   v.  Bosserman, 
130  P  438,  440  [cltT^]. 
N.  T.— Bershey  v.  Robson,  181  NTS 

167. 

Tex. — Klmmarle  v.  Houston,  etc.,  R. 
Co.,  76  Tex.  686,  12  SW  698 :  Tittle 
V.  Vanleer,  (Civ.  A.)  27  SW  736; 
Frank  v.  Frank.  (Civ.  A.)  86  SW 
819. 

Wash, — Baker-Boyer  Nat.  Bank  v. 
Hughaon.  6  Wash.  100,  31  P  488. 

See  Texarkana  Bd.  of  Impr.  v. 
OflTenhauser,   84  Ark.  867,  106  SW 

2«6. 

[a]  A  OMd  of  Mai  astate  not  a 

koBMStaad  Is  good,  as  between  the 
parties,  without  being  acknowledged. 
Martin  v.  Martin,  76  Nebr.  836,  107 
NW  680,  124  AmSR  816,  14  AnnCas 
511. 

[bl    A  deed  ttvm  baalNUUI  to  wUa 

Is  valid  without  acknowledgment 
Frank  v.   Frank.   (TBX.  Civ.  A.)  26 

SW  819. 

[c]  A  oontraot  ffrantlnr  a  prlvUeg* 

to  operate  a  device  in  an  amusement 
park  is  valid  without  an  acknowledg- 
ment. Coney  Island  Co.  v.  Mclntyre- 
Paxton  Co.,  800  Fed.  901,  119  CCA 

197. 

[d]  A  daad  oontalnlar  mntnal  oov- 
•nants  is  valid  as  between  the  parties 
without  acknowledgment  Chicago, 
etc.,  B.  Co.  V.  Lewis,  68  Iowa  101,  4 
NW  842. 

[e]  Bnforoemant  of  eaaltable  dalm. 

—An  equitable  claim  under  an  unac- 
knowledged deed  will  be  enforced  in 
eauity  except  as  against  a  bona  fide 

Eurchaser  without  notice.  Price  v. 
[cDonald,  1  Md.  403,  54  AmD  667. 
Cf]  mstnunant  valid  as  to  put  of 
lands  eonvayad. — Where  acknowledg- 
ment was  by  statute  made  essential 
to  a  conveyance  of  a  homestead.  It 
was  held  that  an  unacknowledged 
mortgage  Including  a  homestead  and 
other  lands,  while  void  as  to  the 
homestead,  was  valid  as  to  the  other 
landB.  New  England  Mortg.  Security 
Co.  V.  Payne,  107  Ala.  678,  18  8  164. 

[g]  ■■tat*  paasing  rahjeot  to 
koniMteaA  rlglit^^ — Where  acknowledg- 
ment is  essential  to  the  validity  of  a 
conveyance  only  In  order  to  pass  the 
homestead  right  It  Is  held  that  an 
unacknowledged  conveyance  of  land 
Infpressed  with  a  homestead  Hsht  will 
carry  the  legal  title  to  the  land  In 
reversion  expectant  on  the  termination 
of  the  homestead  estate.  Knight  v. 
Paxton,  124  U.  S.  6Sj.  8  SCt  692,  31 
L.  ed.  618  (decided  under  the  Illinois 
statutes):  Mash  v.  Russell,  1 
(Tenn.)  648. 

[b]  VMot  tka  HaaaaotaMtta jno- 
vlB^  Btatato  of  1697  (9  Wm.,m  c 
21),  title  to  land  might  pass  by  deed, 
although  not  acknowledged,  if  It  was 
not  executed  Within  the  province.  Cox 
V.  Edwards,  14  Mass.  498;  Waldo  v. 
Hall,  4  Dane  Abr.  68. 

[II  Statnto  requiring  aoknowledir- 
ment.— Under  Territorial  St  (1839) 
p  179  I  9.  providing  that  no  convey- 
ance shall  be  valid  to  pass  title  to 
lands  as  between  the  parties  unlesn 
signed,  sealed,  and  delivered  hy  the 
parties  granting  the  same,  having 
good  and  lawful  right  and  authority^ 
thereunto,  and  Bigned  4>y  .two  or  more 
witnesses,  and  acknowledged  by  such 
grantor  or  grantors,  an  acknowledg- 
ment 18  not  essential  to  the  paasing  of 
title,  but  is  only  necessary  In  order 
to  entitle  the  deed  to  record.  Msrrick 
V.  McMillan.  18  WU.  188.- 


83.  U.  S.— Wright  V.  Taylor,  30  F. 
Cas.  No.  18,096,  2  DUI.  28. 

Ala. — McCaskle  v.  Amarlne,  12  Ala. 
17. 

Ark. — Moore  v.  Little  Rock,  42  Arlt. 
66. 

Cal. — Hutchinson  v.  Ainswortb,  73 
CaL  462,  16  P  82,  2  AmSR  823 ;  Ricks 
V.  Reed,  19  Cal.  561 ;  Welch  v.  Sulli- 
van, 8  CaL  166. 

Colo. — Morse  v.  Morriscoi.  18  CoXo. 
A.  449,  66  P  169. 

III.— Badger  v.  Batavla  Paper  MCg. 
Co..  70  111.  302. 

Ind. — Westhafer  V-  I^tterstm,  120 
Ind.  469,  22  NE  414,  18  AmSR  330. 

Mass. — Howard  Mut  Loan,  etc, 
Assoc  V.  Mclntyre,  3  Allen  571 ; 
Palmer  v.  Pain&  9  Gray  66;  Olbbsi 
V.  Swift,  18  CuiSi.  888:  CaU  v.  But- 
trick,  4  Gush.  846 ;  Dole  v.  Thurlow, 
12  Mete.  167;  Marshall  v.  PIsk.  i 
Mass.  84,  4  AmD  78;  Dudley  v.  Sum- 
ner, 6  Maas.  4S8 ;  Flueker  -v.  HaU  [cU 
8  Mass.  B811. 

Me.— Mas&i  v.  HaUey.  61  Mo.  196; 
Bishop  V.  Schneider.  46  Ho.  472.  2 
AmR  633;  Chouteau  v.  Burlando,  20 
Mo.  482.' 

N.  Y. — Strourti  v.  Wilder,  119  N.  J. 
680,  23  NB  1067,  7  LRA  666  [aft  49 
Hun  408,  S  NTS  667];  Hutton  v. 
Webber,  60  N.  Y.  Sbper.  S47,  17  NTS 

a  D. — State  V.  Coughran,  18  S.  D. 
271,  103  NW  31. 

Wash. — Bloomlngdale  v.  Well,  29 
Wash.  611,  70  P  94. 

W.  Va.~Webb  V.  Rltter,  80  W.  Va. 
193.  64  SE  434;  Scruggs  v.  Burruss. 
25  W.  Va.  670. 

In  Sicard  v.  Davis,  6  Pet  (U.  S.) 
124.  136,  8  L  ed.  342,  the  court  by 
Marshall,  C.  J.,  said :  "The  acknowledg- 
ment or  the  proof  which  may  authorise 
the  admission  of  the  deed  to  record, 
and  the  recording  thereof,  are  pro- 
visions which  the  law  makes  for  thtf 
security  of  creditors  and  purchasers. 
They  are  essential  to  the  ^Udlty  of 
the  deed,  as  to  persons  .of  that  de- 
scription, not  as  to  the  grantor.  His 
estate  passes  out  of  him,  and  vests  in 
the  grantee,  so  far  as  respects  him- 
self, as  entirely,  if"  the  deed  be  in 
writing,  sealed  and  delivered,  as  If 
It  be  also  acknowledged,  or  attested 
and  proved  by  three  subscribing  wit- 
nesses, and  recorded  In  the  proper 
court  In  a  suit  between  them,  such 
a  deed  is  completely  executed,  and 
would  be  conclusive,  although  never 
admitted  to  record,  nor  attested  by  any 
subacriblng  witness.  Proof  of  seal- 
ing and  delivery  would  alone  be  re- 
quired, and  the  acknowledgment  of 
the  fact  by  the  party,  would  be  sut- 
flcient  proof  of  It" 

[a]  Aa  agalart  an  asafgnaa  in 
bankraptoy  a  defectively  acknowledged 
deed  by  the  assignor  la  valid,  where 
the  statutory  protection  extends  only 
to  purchasers  for  value  and  without 
notice.  Murray  v.  Beal,  88  Utah  648, 
65  P  726. 

[b]  vniaokiMnrtavad  daad  valid 
agalaat  mar*  to— paaMr,^— Strickland 
V.  McCormlck,  14  Mo.  186. 

[c]  Ob«  «t  imdar  »  TOid 
eoBTvaao*  from  the  mortgagor  can- 
not hold  against  an  unacknowledged 
chattel  mortgage.  Machette  v.  Wan- 
less,  2  Colo.  189. 

[d]  A  Junior  approprlator  of 
watar  rlglita  Is  not  a  purchaser,  and 
therefore  an  unacknowledged  deed  of 
such  water  rights  is  valid  as  against 
him.  Middle  Creek  Ditch  Co.  v.  Henry. 
16  Mont  668,  39  P  1064 ;  Whalon  v. 
North  Platte  Canal,  etc..  Co.,  11  Wyo. 
313,  71  P  996. 

[el  Aokmowladgmant  not  aaoaa- 
aarr  agalaat  paraima  1*^**— *7T  8m  op- 
po^tlon  to  matoTa  ttUar— Roberts 
V.  Rice.  69  N.  H.  478,  46  A  237: 
Cnahlng  v.  Miller,  88  N.  H.  617,  624 ; 
Stevens  v.  Morse,  47  N.  H.  688;  Brown 
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married  woman.** 

[$  5]  b.  Under  SUtntea— (1)  In  OeneraL  It  is 
Tithin  the  power  of  the  le^sl&ture  to  prescribe 
.  acknowledgment  or  proof  &&  an  essential  prerequisite 
to  the  validity  of  »  deed  or  other  instrument,  and 
where  this  is  required  the  instrument  does  not  ac- 
qnire  any  efEeetive  force  until  it  has  been  acknowl- 
edged.^ But  an-  nnacknowledged  or  defectively 
acknowledged  conveyance  may  constitute  color  of 
title;"  and  it  baa  been  held  that  such  an  instrument, 
although  inoperative  to  pass  title,  may  be  enforced 
as  a  contract  to  convey.^   So  aJso  while  not  ad- 


missible in  evidence  as  proof  of  title  such  instru- 
ments may  sometimes  be  admitted  for  other  pur* 
looses,  such,  for  example;  as  to  e^lain  a  subsequent 
valid  deed." 

Particular  iostnuuents.  In  various  jurisdictions 
statutes  making  acknowledgment'  essential  to 
validity  have  existed  or  now  exist  in  relation  to 
applications  for  the  construction  of  toll  roads,^ 
articles  .of  incorporation,'^  assignments  for  the 
benefit  of  creditors,"'  bonds  of  certain  kinds,'' 
certificates  of  limited  partnership,*'  conveyances 
and  encumbrances  of  homesteads,'"  corporate  mort- 


7.  Hanter.  33  N.  H.  498;  Montgomery 
V.  Dorlon.  6  N.  H.  260. 
•  {f]  Botli  pactlM  elalMilaiT  ludw 
nm*  Inrtiumwit  "WTirrr  both  parties 
to  a  suit  relating  to  land  claimed 
under  conveyances  reterring  to  a  cer- 
tain town  plat,  it  was  held  that  neither 
of  them  was  entitled  to  object  that 
the  plat  was  not  properly  acKnowl- 
edseo.  Qulnnin  v,  Reimers,  48  Mich. 
605.  10  NW  35 ;  Johnstone  V.  Scott.  11 
Mich.  232. 

24.    See  Infra  |l  25-42. 

SS.  Parrott  v.  Kumpf.  102  lU.  423, 
427  (where  Dickey,  J.,  delivering  the 
<vinl<m  of  the  court,  aald:  "It  is 
within  legislative  power  to  enact,  as 
to  future  contracts,  that  the  same 
shall  not  be  binding  or  effective  In 
any  way  without  a  seal,  or  without 
an  acknowledgment  of  a  specific  klnd^ 
or  without  being  recorded**). 

[a]  Vo  Impalzment  of  obligation 
of  contract. — A  statute  declaring  an 
Instrument  void  unless  acknowledged 
is  not  unconstitutional  as  impairing 
the  obligation  of  contracts,  it  being 
within  the  power  of  the  legislature  to 
enact  as  to  future  contracts  that  the 
same  shall  not  be  binding  or  effective 
in  any  way  without  an  acknowledg- 
ment of  a  specific  kind.  Such  a 
statute  simply  prescribes  what  shall 
be  the  essentials  to  constitute  a  valid 
contract.  Parrott  v.  Kumpf,  162  111. 
423.  See  also  Clark  v.  Graham.  6 
"Wheat.  (U.  S.)  B77,  6  L.  ed.  334. 

[b]  Bv^LVlxuV  aoknowladgmant  liy 
hnabana  of  oonvayaso*  <w  wife's 
land.  Code  I  12B8,  providing  that  a 
deed  to  convey  the  wife's  land  must 
be  acknowledged  by  both  husband  and 
vlfe  In  the  manner  required  bf  the 
statute,  does  not  conflict  with  con- 
stitutional provisions  securing  -to  the 
wife  her  entire  estate  notwithstanding 
her  marriage.  Ferguson  V.  Klndand, 
93  X.  C.  337  :  Soidho-land  v.  Hunter. 
93  N.  C  810. 


[c]  Statvta  m*  flUpwisInc  witL 
■okBa*rt«dffm*&«<— Civ.  Code  |  IBS, 
providing  that  either  husband  or  wife 
may  enter  into  any  engagement  with 
tbe  other,  or  with .  any  other  persons, 
respecting  property,  which  either 
might  enter  into.  If  uomarrlea.  does 
not  dispense  with  tbe  requirement  of 
Eectfon  1093,  that  a  married  woman 
shall  acknowledge  a  deed  of  her  sep- 
arate real  property.  Loupe  v.  Smith, 
123  Cal.  491.  56  P  254. 

2S.  In  re  Delehanty,  (Ariz.)  95  P 
109  (where  en  assignment  in  bank- 
ruptcy proceedings,  executed  in  Ire- 
land, not  acknowledged  In  accordance 
with  the  Arizona  statute,  was  held  In- 
effective to  pass  the  title  to  lands  In 
Arbenoa). 

[a]  In  Aiisona  by  Bev.  St.  (1-901) 
i  725.  a  proper  acknowledgment  Is  a 
prerequisite  to  the  validity  of  every 
deed  or  conveyance  of  real  estate,  and 
without  it  title  does  not  pass.  Lewis 
T.  Herrera,  10  Ariz.  74.  85  P  245 
faff  208  U.  S.  309,  28  SCt  412,  52  L. 
ed.  506]  (where  the  court,  per  Fuller, 
C.  J-  said  that  the  statute  "made  the 
ftckno-wledgment  by  the  grantor  before 
a  proper  officer  a  prerequisite  to  the 
validity  of  the  deed,  as  much  as  the 
sipning"). 

rbl  Is  OUo  acknowledgment  is  es- 
sentia.! to  the  passing  of  title  to  real 
estate.  Hout  v.  Hout  20  Oh.  St. 
119:  Richardson  v.  Bates.'  8  Oh.  St. 
257;  Smith  v.  Himt,  IS  Oh.  2<0,  42 


AmD  201 :  Roads  v.  Symmes,  1  Ob. 
281,  13  AmD  621 ;  Reynolds  v.  Clarli, 
Wright  666;  Pfeiffer  v.  CookJ  9  Oh. 
Dec.  (Reprint)  290.  12  ClncLBuI  63. 
See  also  Clark  v.  Graham,  8  Wheat. 
(U.  8.)  677,  S  L.  ed.  184  (conibtnilng 
the  Onto  statute) ;  Hume  v.  Dizon, 
37  Oh.  St  86. 

[c]  Vbere  tbe  oartUoata  of  ao- 
kaowledfuiaBt  of  a  dMd  it  fatally 
defaottva  on  its  face  the  deed  does  not 
constitute  a  cloud  on  the  title.  Parker 
V.  Boutwell,  119  Ala.  297,  24  S  860. 

[d]  Oonveyanoe  of  homestaad— 
Comp.  St.  c  36  f  4,  providing  that  the 
homestead  of  a  married  person  cannot 
be  conveyed  or  encumbered  unless  the 
instrument  by  which  It  Is  conveyed 
or  encumbered  is  executed  and  '^ac- 
knowledged" by  both  the  husband  and 
wife,  requires  that  both  the  husband 
and  wife  shall  execute  and  acknowl- 
edge a  deed  or  mortgage  of  the  home- 
stead, and  as  between  the  parties  this 
requirement  is  essential  to  the  validity 
of  the  instrument.  In  the  absence  of 
countervailing  equltiesr  and  requires 
that  the  grantors  must  acknowledge 
the  Instrument  to  be  their  voluntary 
act  and  deed.  Aultman,  etc.,  Co.  v, 
Jenkins.  19  Nebr.  209,  27  NW  117. 

[e]  Aeknowledgment  for  parpoae 
of  admission  to  reglstratlon^-^n  acts 
(1808)  c  49  i  3,  Which  provides  that 
any  deed,  the  execution  of  which  Is 
established  by  acknowledgment,  shall 
take  effect  only  from  the  date  of 
such  acknowlegment  "for  the  purpose 
of  admission  to  registration,"  the 
clause  quoted  was  necessary  to  explain 
the  manner  In  which  the  acknowledg- 
ment should  be  made  to  ^ve  effect 
to  the  deed  ;  and  where  an  acknowl- 
edgment was  not  formally  done,  so 
as  to  authorize  registration,  both  the 
deed  and  the  registration  were  In- 
effectual to  communicate  any  legal 
estate  to  the  grantee.  Robertson  v> 
Sullivan.  2  Terg.  (Tenn.)  91,  93. 

[f]  Tlw  aootrlae  of  etnltable 
•stQpptf  oaanot  be  Invoked  to  cure  a 
lack  of  proper  acknowledgment  Davis 
V.  Thomas,  86  Nebr.  28,  92  NW  187 : 
France  v.  Belt,  62  Nebr.  67,  71  NW 
984.  See  also  Betts  v.  Sims,  26  Nebr. 
168,  41  NW  117. 

[g]  Statnte  not  vaUOattof  nnae- 
knowleaged  deed  of  uatried  wom- 
an— Act  of  April  23,  1907,  Laws 
(1907)  p  SOS  c  165,  amending  Rev. 
St  (1895)  art  2312,  and  providing  that 
evenr  instrument  which  has  been  re- 
corded for-  ten  yearei,  whether  ac- 
knowledged as  provided  by  law  or 
not,  shall  be  admitted  as  evidence 
without  proving  Its  execution,  etc., 
simply  renders  admissible  bi  certain 
cases  Instruments  which  had  been 
recorded  a  designated  period  of  time, 
and  which  could  not  otherwise  be 
introduced,  but  would  have  to  be 
proved  as  at  common  law,  and  did 
not  validate  a  deed  of  a  married 
woman  void  from  its  inception  because 
not  executed  or  acknowledged  as  re- 
quired by  the  Act  of  April  30,  1846, 
Laws  (1846)  p  156.  Klupp  v.  Stanley, 
52  Tex  Civ.  A.  239,  113  SW  602. 

a?.  Davis  V.  Arnold,  143  Ala.  228, 
39  S  141 ;  Mclnerny  v,  Irvin,  90  Ala. 
276,  7  S  841 ;  Watson  v.  Manclll,  76 
Ala.  600 ;  Rogers  v.  Hillhouse,  3  Conn. 
398;  Allen  v.  Holklns,  1  Day  (Conn.) 
17 ;  Cramer  v.  Clow,  81  Iowa  266,  47 
NW  69,  9.LRA  778  and  not&  But 
see  Matthews  v.  Blake.  16  Wyo.  116, 


92  P  242,  27  LRANS  S39I  (.where  a 
defectively  acknowledged  tax  deed  was 
held  not  to  constitute  color  of  title). 

S8.  Branch  v.  Smith,  114  Ala.  463, 
468;  21  S  423  (where  Head,  J.,  de- 
livering the  opinion  of  the  court,  said  : 
"Conceding  that  It  [the  deed}  was 
executed  by  D.  W.  Branch  and  de- 
livered, having  no  witness  or  acknowl- 
edgment. It  operated  only  as  an  agree- 
ment to  convey,  and  will  not  be 
recognized  In  a  court  of  law")  :  Caper-, 
ton  V.  Hall.  88  Ala.  171,  8  B  234  ; 
Reynolds  v.  Clark,  Wright  (Oh.)  668  ; 
Jay  V.  Squire,  5  OhS&CP  818,  7,  OhNP 
345  :  Edson  V.  Knox,  8  Wash.  642,  86 
P  698. 

[a]  Bat  in  irebraska  It  has  been 
held  that  specific  performance  could 
not  be  decreed  of  an  unacknowledged 
or  defectively  acknowledged  con- 
veyance of  the  homestead.  Watklns 
V.  Toull,  70  Nebr.  81,  96  NW  1042  ; 
Solt  V.  Anderson,  67  Nebr.  103,  93 
NW  205  :  Buettgruljach  v.  Gerbig.  2 
Nebr.  (Unoff.)  889,  90  NW  664. 

[b]  Tha  lYaatea  In  a  defeotlTely 
aoknowladg-ea  deed  aootdxes  aa  •gnl'^ 
which  may  be  enforced.  See  Hout  v. 
Hout,  20  Oh.  St.  119 ;  Reynolds  v. 
Clark,  Wright  (Oh.)  656. 

88.  Davis  V.  Miller  Brent  Lumber 
Cou_  151  Ala.  580,  44  S  639 ;  Fordtrau 
v.  Perr^,  (Tex.  Civ.  A.)  80  SW  1000. 
See  also  Smith  v.  Perry,  28  Vt  279. 

30.  State  V.  Hoover.  5  Nev.  141 
(holding  that  under  the  Nevada  statute 
of  1866  a  person  desiring  to  construct 
and  maintain  a  toll  road  was  required 
to  acknowledge  a  certificate  specifying 
the  name  of  the  road  and  the  names 
of  the  places  constituting  Its  termini, 
and  the  acknowledgment  was  essential 
to  the  validity  of  the  proceedings). 

31.  Coppage  V.  Hutton,  124  Ind.  401. 
24  NB  112,  7  LRA  691  (holding  that 
where  a  person  subscribed  to  stock 
in  a  corporation  to  be  organised  by 
signing  the  preliminary  articles  of  the 
association  with  the  amount  sub- 
scribed opposite  his  name,  but  did  not 
acknowledge  the  same  as  required  by 
Rev.  St  I  8861,  providing  that  persona 
who  desire  to  organise  a  corporation 
shall  '^ake,  sign,  and  acknowledge, 
before  some  officer  capable  to  take 
acknowlednnent  of  deeds,  a  certificate. 
In  writing,  his  subscription  was  In- 
(Amplete  and  could  not  be  enforced). 
See  Corporations  [10  Clyc  2271. 

32.  Bennett  v.  Knowles,  68  Minn.  4, 
68  NW  111',,  Rogers  v.  Pell,  47  App. 
Dlv.  240.  62  NTS  92;  Smith  v.  Tim.  14 
AbbNCaa  (N.  T.)  447  ;  Smith  v.  Boyle. 
67-  HowPr  (N.  Y.)  361.  See  also 
Cannon  v.  Demlng,  3  S.  D.  4  21,  63 
NW  863.  See  AsBlgnments  for  Ben- 
efit of  Creditors   [f  Cyc  154], 

33.  See  Ball  [5  Cyc  21.  108] ; 
Bonds  [5  Cyc  788]. 

34.  See  Partnership  [80  Cyc  757]. 

35.  West  V.  Krebaum.  88  III.  263  : 
Martin  v.  Martin,  76  Nebr.  335,  107 
NW  580,  124  AmSR  815,  14  AnnCas 
511 ;  Havemeyer  v,  Dahn,  48  Nebr. 
536.  67  NW  4S9,  58  AmSR  706,  33 
LRA  832 :  Horbaoh  v.  Tyrrell,  48  Nebr. 
614.  67  NW  485.  489,  37  LRA  434. 
See  generally  Homesteads. 

[a]  Wlto  may  raise  objeoUoa^No 
one  except  the  grantor  or  some  one 
claiming  under  or  through  him  could 
take  advantage  of  a  defect  In  the 
acknowledgment  of  a  convejrance  of  a 
homestead,  save  for  the  purpcae  of 
showing  an  outstandlns*  title  or  that 
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gages^  declarations  of  homeBtead,"  deeds,''  dona- 
tions, instruments  adopting  children,^"  notices  of 
election  by  widows  between  dower  and  the  provisions 
of  their  husbands '  wills,"  leases,"  maps  and  plats  of 
dedicated  land,*'  powers  of  attorney,**  releases,*" 
riierifPa  deeds,*"  submissions  to  arbitration,*'  and  tax 
deeds.**  But  a  statute  requiring  acknowledgment  of  a 
"deed,  mortgage,  or  lease  of  any  estate  or  interest  in 
real  property"  has  been  held  not  applicable  to  a  license 
to  operate  certain  devices  in  an  amusement  park.*' 
[(  6]  (2)  Statutes  Beoniting  Recording.  Where 
recording  is  by  statute  made  essential  to  the  validity 
of  a  pfutieular  inBtrnment,""  and  under  the  gen- 
ial reeoi^ng  laws  of  the  state  acknowledgment 
or  proof  is  made  a  prerequisite  to  valid  recording, 
it  natorally  follows  that  acknowledgment  or  proof 
is  e^ential  to  the  validity  of  the  instrument,'^  and 


the  infltrument  was  not  admiaalble  In 
evidence.  Derrett  v.  Brltton,  86  Tex. 
Civ.  A.  486.  SO  SW  562. 

[b]  Correotiou  of  misdasorlptlon. 
—Where  a.  conveyance  of  a  homestead 
was  properly  acknowledged  it  waa 
held  that  equity  could  correct  a  ml»- 
deecrlittion  of  the  premlaes  and  the 
instrument  was  good  without  re- 
acknowledgraent  Deolson  v.  Gamblll, 
81  III.  A.  170. 

36.  Banrle  v.  United  B.  Co.,  138 
Mo.  A.  557,  119  SW  1020.  See  gen- 
erally Corporationa 

37.  See  Homesteads  [21  Cjrc  5431. 
88.   Waldron  v.  Waller.  S6  W.  Va. 

«06,  64  SB  »«4,  82  LRANS  284  (al- 
tered deed). 

[a]  SMfl  of  Muuiolpatloa*— Under 
Ky.  Hev.  St.  c  93  art  9  I  1,  a  deed  of 
•mancipation  was  inelTectual  for  that 
purposa  nnless  acknowledged  In  the 
county  court  or  proved  as  required  by 
statute.  Smith  v.  Adam.  18  B.  Mon. 
686. 

3*.  Spanler  t.  De  Voe,  62  Ia.  Ann. 
SSI,  27  S  174  (holding  that  a  dona- 
tion, not  made  In  authentic  form  be- 
fore a  notary  and  two  witnesses,  is 
Invalid  and  null).  ^       '  . 

40L  Sea  Adoption  of  caifldren  [1 
Cyc  9243. 

41.   See  Wills  [40  Cyc  IftSSI. 

43.  Nickel  V.  Brown,  76  Hd.  172, 
2S  A  7S6  (holding  that  under  the 
statute  providing  that  no  estate  above 
seven  years  should  pass  unless  the 
instrument  were  executed,  acknowl- 
edged, and  recorded  in  a  prescribed 
manner  a  lease  for  ninety-nine  years 
passed  no  estate  until  it  was  ac- 
knowledged and  recorded).  See  Land- 
lord and  Tenant  [24  Cyc  904]. 

[a]  A  leass  hy  the  sUte  of  the 
renins  water  of  canals,  and  of  the 
lands  connected  therewith,  need  not 
he  acknowledged,  there  being  no  stat- 
ute requiring  state  officers  to  acknowl- 
edge Instruments  executed  by  them  In 
the  performance  of  their  official  duties. 
Bmmitt  V.  Jjee,  60  Ob.  SL  668,  86  KE 
794  [dlst  AtUnson  V.  Dall^.  3  Oh. 
8121. 

43.  Gould  V.  Howe.  131  111.  490,  23 
NE  602 ;  Armstrong  v.  Topeka, 
Kan.  432,  18  P  843 ;  Burton  v.  Martz. 
88  Mich.  761 ;  Detroit  v.  Detroit,  etc., 
B.  Co..  23  Mich.  178.  See  Dedication 
[13  Cyc  458]. 

[al  Sotli  parties  tradaff  title 
through  nnacknowl«area  plat^ 
Where  both  parties  to  a  suit  respect- 
ing lands  traced  their  title  through 
conveyances  made  with  reference  to 
a  recorded  plat,  it  was  held  to  be 
Immaterial  tnat '  the  plat  had  never 
been  properly  acknowledged.  Quinnin 
V.  Belmers,  46  Mich.  605,  10  NW  86. 
See  also  Johnstone  v.  Scott,  11  Mich. 
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44.  Clark  V.  Graham,  6  Wheat.  (U. 
B.)  577,  6  L.  ed.  8S4  (holding  that  a 

Eower  of  attorney  to  convey  land  must 
s  acknowledged  to  be  valid  where 
acknowledgment  Is  by  statute  made 
essential  to  conveyuces  of  land). 

49.  Tuschlnskl  v.  Metropolitan  west 
Bide  El.  R.  Co..  176  IIL  480,  62  NB 
•20  (faoldlnc  that  am  instnunent  from 


a  vendor  to  the  purchaiser  from  the 
vendee,  waiving  all  claims  for '  dam- 
ages to  vendor's  adjacent  property, 
and  containing  covenants  as  to  the 
manner  In  which  the  road  of  the  pur- 
chaser should  be  built,  is  within  Bev. 
St.  c  30  f  20,  providing  that  "deeds, 
mortgages,  conveyances,  releases,  pow- 
ers of  attorney,  or  other  writings  of 
or  relating  to  the  sale,  conveyance  or 
other  disposition  of  real  estate"  may 
be  acknowledged  or  proved). 

46.  Adams  v.  Buchanan,  49  Mo.  64 ; 
Cal)eU  V.  Grubbs,  48  Mo.  S58 ;  Ryan 
V.  Carr,  46  Mo.  483 ;  Allen  v.  Moss, 
27  Mo.  254  ;  Roads  v.  Symmes,  1  Oh. 
281.  13  AmD  621 ;  Storch  v.  Carr;  28 
Pa.  136:  Bellas  v,  McCaity,  10  Watts 
(Pa.)  13;  Munhy  v.  HcCleary,  8 
Testes  (Pa.)  40o.  See  Executions  [17 
Cyc  1647], 

47.  See  Arbitration  and  Award  [3 
Cyc  602]; 

48.  Goodykoonts  v..  Olifei).  64  Iowa 
174,  6  NW  263;  Tllson  v.  Thompson, 
10  Pick.  (Mass.)  869.  See  Taxation 
[87  Cyc  1430]. 

[a]  VMMsltr  for  wctoowUBtf- 
:Bt«at  aflsr  oorrsotumg^Where  a  tax 
deed  when  acknowledged  and  recorded 
was  void  on  Its  face  oecause  omitting 
matters  expressly  required  by  statute, 
it  was  held  that  the  instnunent  was 
not  validated  by  supplying  such  omis- 
sions and  re-recording,  where  the  In- 
strument was  not  reacknowledged  after 
the  making  of  the  correctlona  Duff 
V.  Nellson.  90  Mo.  93.  2  SW  222. 

49.  Coney  Island  Co.  v.  Mclnbrre- 
Pazton  Co,  SOO  Fed.  901,  119  CCA 
97. 

50.  Becordlnff  esssatlal  to  vaUdlty 

see  Deeds ;  Mortgages. 

51.  Atkinson  v.  Dalley,  2  Oh.  212; 
State  v.  Harman,  67  W.  Va.  447,  60 
SB  828.     See  also  Patton  v.  Brown, 

18  F.  Cas.  No.  10,832,  Brunn.  Coll. 
Gas.  185;  Pyle  v.  Maulding,  7  J.  J. 
Marsh.  (Ky.)  202. 

63.    Atkinson  V.  Dally,  2  Oh.  212. 

53.  Richardson  v.  Woodstock  Iron 
Co.,  90  Ala.  266,  8  S  7,  9  LRA  348  ; 
Chadwlck  v.  Carson,  78  Ala.  116; 
Vancleave  v.  Wilson,  73  Ala.  887 : 
Hood  V.  Powell.  73  Ala.  -171;  Oahall 
V.  Citizens'  Mut.  Bldg.  Assoc.,  61  Ala. 
232;  Balkum  v.  Wood,  58  Ala.  642. 

[a]  Tax  oollector's  oonTsyanoa^— 
Under  a  statute  requiring  a  tax  col- 
lector's conveyance  of  lands  sold  to 
the  state  for  unpaid  taxeu  to  be  ac- 
knowledged It  was  held  that  an 
acknowledgment  made  two  years  after 
the  date  of  the  deed  was  sufllclent. 
Edmondson  v.  Cranberry,  73  Miss.  723, 

19  S  676. 

54.  Parks  v.  Bamett,  104  Ala.  438, 
16  3  136 ;  Smith  v.  Pearce,  85  Ala. 
264.  4  S  616,  7  AmSR  44;  Hendon 
V.  White,  62  Ala.  597.  See  also  MofFatt 
V.  Grover,  4  U.  C.  C.  P.  402. 

66.    See  supra  ||  5,  6. 

66.  U.  S. — Hepburn  v.  Dubois,  12 
Pet  846,  9  L.  ed.  1111;  Stcard  v. 
Davis,  6  Pet  124.  8  ed.  342;  Wood 
V.  Owings,  1  Cranch  288.  2  L.  ed.  94-, 
U.  a  V.  Noble,  197  F«d.  292,  116  CCA 
664 ;  Northrop  Columblui  Lumber 
Co.,  186  Fed.  fro,  lot  C!CA  040;  Claner 


an  instrument  not  properly  acknowledged  is  in- 
valid, although  it  is  recorded.^' 
.  Effect  of  snbseqnent  ftckaiowledgnunt.  Unless  the 
statute  expressly  requires  the  a^nowledgment  or 
proof  to  precede  the  delivery  qf  the  instrument, 
a  subsequent  aoknowledgment  in  accordance  with 
the  statute  renders  it  valid  and  binding,"  except  as 
against  such  rights  as  have  intervened  betwe^  the 
delivery  and  the  acknowledgment." 

[$  7]  c  Effect  of  Unacknowledged  Instnunent— 
(1)  As  between  Fartiee.  In  the  absence  of  any 
statutory  provision  making  the  acknowledgment  an 
essential  part  of  the  instrument,^  as  between  the 
parties  it  becomes  effective,  as  a  transfer  of  title 
or  otherwise  according  to  its  purport,  immediately 
upon  its  execution  and  deliven'  notwithstanding 
the  lack  of  an  acknowledgment,^  and  it  binds  not 

V.  Troy  Beltlngi  etc.,  Co.,  162  Fed. 
188  [rev  on  other  grounds  167  Fed. 
664]  ;  Murray  Co.  v.  Continental  Gin 
Co.,  149  Fed.  989,  79  CCA  499 ;  Linton 
V.  National  L.  Ins.  Co..  104  Fed.  584, 
44  CCA  64 :  Hill  v.  Kite.  86  Fed.  268, 
29  CCA  649  ;  Goodenough  v.  Warren, 
10  F.  Cas.  No.  6684,  5  Bawy.  494; 
Harvey  v.  Crane,  11  P.  Caa  No.  6,178, 
2  Blss.  496 ;  Richards  v.  Randolph,  20 
F.  Cas.  No.  11,772,  6  Mason  116;  Doe 
V.  Smith,  23  F.  Cas.  No.  13,544,  3 
McLean  362;  might  v.  Taylor,  30  F. 
Cas.  No.  18,096,  I  DHL  28. 

Ala. — McRae  v.  Pegues,  4  Ala.  168. 
Ark, — Leonhard  v.  Flood.  68  Ark. 
162,  66  SW  781 ;  Watson  v.  Thomp- 
son Lumber  Co.,  49  Ark.  83.  4  SW 
62 ;  Crlscoe  v.  Hambrlcl^.47  Ark.  236, 
1  SW  160 ;  Griesler  v.  McKennon,  44 
Ark.  517;  Conner  v.  Abbott  35  Ark. 
366;  Martin  v.  O'Bannon,  36  Ark.  63; 
Johnson  v.  Godden,  38  Ark.  600 :  Le- 
may  v.  Wllllama,  82  Ark.  166  ;  Jack- 
son V.  Allen,  80  Ark.  110;  Stlrman  v. 
Cravens.  28  Ark.  648  ;  Easkill  v.  Sevier, 
26  Ark.  162 ;  Jacoway  v.  Qault.  20  Ark. 
190.  73  AmD  494;  Floyd  v.  Ricks.  14 
Ark.  286.  88  AmD  874 ;  Main  T.  Alex- 
ander. 9  Ark.  112,  47  AmD  782. 

Cat— Talcott  v.  Hurlbert,  143  Cat 
4,  76  P  647 :  Middlecoff  v.  Hemstreet. 
186  CaL  178,  61  P  768:  Rosenthal  v. 
Merced  Bank.  110  Oal.  198,  42  P  640; 
Delano  v.  Jacoby,  96  Cal.  276,  81  P 
290,  31  AmSR  201 ;  Grant  v.  Oliver,  91 
Cal.  168,  27  P  696.  861;  Landers  v. 
Bolton,  26  Cal.  393  ;  Bryan  v.  Ramire*. 
8^  Cal.  462,  68  AmD  340;  Kelsey 
Dunlap,  7  Cal.  160 ;  Wolf  v.  Fogarty. 
6  Cal.  224.  65  AmD  609;  Hastings 
Vaughn,  6  Cal.  315. 

Colo. — Knight  V.  Lawrence,  19  Colo. 
426,  36  P  242;  Horn  v.  Reitler.  12 
Colo.  310,  21  P  186 ;  Crane  v.  Chandler, 
6  Colo.  21 ;  Machette  v.  Wanless.  3 
Colo.  169 ;  Holladay  v.  Dailey,  1  Colo. 
460 ;  Morse  v.  Morrison,  16  Colo.  A 
449.   66   P  169. 

Fla. — Marsh  V.  Bennett  49  Fla.  186, 
188,  88  S  237;  Ellis  v.  Clark,  S9  Fla. 
714,  2$  S  410;  Stewart  v.  Stewart 
19  Fla.  846.  See  also  Hogans  v. 
Camitb,  18  Fla.  687. 

HawalL — ^laanul  v.  Pu<Au,  1  Hawaii 
161. 

IIL— Hoane  v.  Baker,  120  HI.  808.  11 
NE  246;  Robinson  v.  Robinson,  llC 
111.  250,  6  NE  118;  McDowell  v. 
Stewart,  83  111.  538 ;  Badger  v.  Batavla 
Paper  Mfg.  Co.,  70  111.  302  ;  Chlpron  v, 
Feirfert,  68  111.  284  ;  Osgood  v.  Black- 
more,  59  111.  261 ;  Porter  v.  E>ement, 
85  in.  478  ;  Forest  v.  Tlnkham,  29  IIL 
141;  Stephenson  v.  Thompson,  13  HI. 
186  ;  Doe  v.  Reed,  8  III.  371 ;  Doe  v. 
Miles.  3  111.  316 ;  Fall  v.  Ooodtltle,  1 
111.  201 :  Weill  v.  Zacher,  92  111.  A. 
296  ;  Pfeltter  v.  Crelssey,  85  III.  A, 
111. 

Ind. — ^Davidson  v.  State,  185  Tnd. 
2S4,  84  N.  E.  972;  Westhafer  v.  Pat- 
terson, 120  Ind.  469,  22  NE  414.  16 
AmSR  330  and  note;  Winea  v. 
Woods,  109  Ind.  291,  10  NE  399;  Be- 
ver  V.  North.  107  Ind.  644.  8  NB  S76: 
Mays  V.  Hedges,  79  Ind.  288;  Cole  v. 
Wrlfht.  70  Ind.  179:  State  v.  Duf our. 
n  Tnd.  6<7; ^bble  v.  fTright,  ti 
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Ind.  S22:  Perdue  V.  Aldrldge.  19  Ind. 
290;  Melroa«  v.  Scott,  13  Ind.  250; 
Jordan  v.  Corey,  2  Ind.  885,  S2  AmD 
616;  Glvan  v.  Doe,  7  Blackf.  210;  Ste- 
-renson  v.  Cloud,  5  Blackf.  92;  Doe 
V.  Naylor,  2  Blackf.  32;  Tulley  v. 
CitlKCQs'  State  Bank,  18  Ind.  A.  240, 
47  NE  850;  Larrand  v.  Lewis,  (A.) 
98  NB  892.  See  also  Carver  v.  Car- 
yer.  97  Ind.  487. 

Iowa. — S  lattery  v.  Slattery,  120 
Iowa  717,  95  Nw  201;  BardaleflrfV. 
German-American  Bank,  113  Iowa 
216.  64  NW  1041;  Kruger  v.  Walker, 
94  Iowa  SOS,  63  KW  S20;  McMaken 
T.  NUes,  91  Iowa  628,  60  NW  199; 
Leggett,  etc.  Tobacco  Co.  v.  Collier, 
8»Iowa.l44,  Be  NW  417;  Waterhouso 
T.  Black,  87  Iowa  »i7,  64  NW  342; 
MoTM  v?  Beale.  «8  Iowa  463,  27  NW 
481:  Pom  v.  HolComb.<4  Iowa  621, 
31  NW  ni;  Lake  v.  Gray,  30  Iowa 
415:  Slmms  v.  Hervey,  19  Iowa  878; 
Carleton  t.  Bylngton.  18  Iowa  482; 
Jones  V.  Berkshire,  1&  Iow«  248,  83 
AmD  412;  Haynes  v.  Seachrest,  18 
Iowa  45«:  Brlnton  v.  Seevers.  1 8  Iowa 
889;  Blain  v.  Stewart,  2  Iowa  878; 
Brewer  v.  Crow,  4  Greene  620 ;  Gould 
T.  Woodward,  4  Greene  82. 

Kan. — Missouri  Pac.  R  Co.'  T. 
HouKeman,  41  Kan.  300,  21  P  884; 
Hunger  t.  Baldridge,  41  Kan.  236, 
21  P  169,  13  AmSK  273;  Arn  v.  Mat- 
thews, 39  Kan.  272.  18  P  66;  Clark 
V.  Akers,  16  Kan.  166;  Gray  v.  Ulrlch, 
8  Kan.  112:  SimpBon  v.  Mundee,  S 
Kan.  172.  See  also  Ogden  v.  Wal- 
ters, 12  Kan.  282.  ^ 

Ky. — Burton-Whayne  Co.  V.  Farm- 
ers, etc.  Bank,  130  Ky.  889,  118  8W 
445,  114  SW  288;  Rottlson  v.  Gray, 
97  SW  847.  29  KyL  1296:  Shoptaw  v. 
RIdgway.  60  SW  723,  22  Kyli  1495; 
FUzhugh  V.  Croghan.  2  J.  J.  Mareh. 
429.  19  AmD  139;  Garrison  v.  Hay- 
don,  1  J.  J.  Marsh.  222,  19  AmD  TO. 

Me. — Fitch  V.  Lewiston  Steam  Mill 
Ca,  80  Me.  84, 12  A  732;  Qibeon  v.  Nor- 
way Sav.  Bank,  69  Me,  579;  Poor  v. 
Larrabee,  68  Me.  643;  Buck  v.  Bab- 
cock,  36  Me.  491:  Beaman  v.  Whit- 
ney, 20  Me.  413;  Lawry  v.  Williams, 
13  Me.  281. 

Md. — Johnston  v.  Canby,  29  Md. 
211;  Webster  v.  Hall,  2  Harr.  &  M. 
19,  1  AmD  870. 

Mass. — Hayden  v.  Pelrce,  166  Mass. 
159,  48  NE  119;  Pierce  v.  Lamson,  5 
Allen  60,  81  AmD  732;  Howard  MuL 
Lioen,  etc,  Assoc  v.  Mclntyre,  3  Al- 
len 671;  Gilson  GUson.  2  Allen 
115:  Gibbs  V.  Swift,  12  Cush.  393; 
Call  V.  Buttrlck,  4  Cush.  346;  Dole 
V.  Thurlow,  12  Mete.  157;  Shaw  v. 
Poor,  6  Pick.  86,  17  AmD  347;  Pond 
V.  Wfltherbee,  4  Pick.  312;  Marshall  v. 
Fisk,  6  Mass.  24,  4  AmD  76;  Pldge  v. 
Tyler.  4  Mass.  541.  See  also  A  Read- 
ing upon  the  ProTlnclal  Statute  of 
Massachusetts  Bay,  3  Mass.  673. 

Mich. — Schwartz  v.  Woodruff,  132 
Mich.  Bia.  88  NW  1067;  Messenger  v. 
Peter,  12t  Mich.  98,  88  NW  20»^aft 
T.  Simpson.  ISE  Hlch.  806,  84  NW  77; 
Pulton  vrPrlddy.  12»  Ml<*.  2*8,  82 
NW  €5,  81  AmSB  201:  Taylor  v. 
Tonnffs,  48  Mich.  268.  18  NW  208; 
Pries  V.  Haynes.  37  Bflch.  487:  Peo- 
ple V.  Marion,  29  Mi^.  tl;  Brown 
T.  McCormick.  28  Mich.  815;  Livlng- 
Bton      Jones,  Harr.  166. 

Minn. — Lydlai^  Chute,  46  Minn. 
277,  47  NW  967;  Benson  Bank  v. 
Hove.  45  Minn.  40,  47  NW  449;  Tidd 
T.  Rlnes,  T9  Minn.  201,  2  NW  497. 
Miss.— Hill  V.  Samoel.  81  Miss.  307. 
Mo. — Vincent  v.  Means,  207  Mo. 
709,  106  BW  8:  Flnley  t.  Babb,  173 
Ho.  267.  73  8W  180;  Genoway  T. 
Ualxe,  168  Mo.  224,  63  SW  698;  Sta- 
ples V.  Shackelford.  150  Mo.  471,  51 
SW  1032;  Brim  v.  Fleming,  185  Mo. 
B97,  37  hW  601:  Hannah  v.  Davis, 
112  Mo.  599,  20  SW  686;  Saunders  v. 
BIyttie,  112  Mo.  1,  20  SW  819;  Wil- 
son V.  Klmmel,  109  Mo.  260,  19  SW 
24 ;  Srecfclnrldge  v.  American  Cent. 
Ina  Co.,  87  Mo.  62;  Bennett  t.  Ship- 
ley, 82  Mo.  448:  Williams  v.  Moni- 
teau Nat.  Bank,  72  Mo.  292;  Black  v. 
Orers,  58  Mo.  665;  Harrington  v. 
Portner,  6S  Mo.  468;  Dalton  ▼.  St. 
Lonla  Bank,  B4  Ho.  101;  Ryan  t. 


Carr,  46  Ma  488;  Stevens  v.  Hamp- 
ton, 46  Mo.  404;  Caldwell  v.  Head, 
17  Mo.  561;  8tri<^land  v.  McCormick, 
14  Mo.  166;  Cooley  v.  Rankin,  11  Mo. 
642:  Graves  v.  St  Louis,  etc,  R.  Co., 
133  Mo.  A.  91,  97,  112  SW  786  (where 
It  was  said:  ''The  deed,  though  unac- 
knowledged. Is  valid  as  between  the 
parties    .  and  Imports  a  con- 

sideration and  Is  not  open  to  col- 
lateral attack");  Brown  v.  Koenlg, 
99  Mo.  A.  658,  74  SW  407;  McFarlan 
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Mo.  A.  272. 
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Belk  V.  Meagher,  S  Mont  65;  Taylor 
V.  Hotter,  IMont  888. 

Nebr. — Wilson  y.  Wilson,  85  Nebr. 
167,  168.  122  NW  856  [quot  Cyo]: 
Martin  v.  Martin/  76  Nel^.  835,  107 
NW  580,  124  AmSR  815,  14  AntiCas 
511:  Morris  v.  Linton,  61  Nebr.  637, 
85  NW  665;  FIsk  v.  Osgood,  58  Nebr. 

488,  78  NW  924;  Interstate  Sav.,  etc. 
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24,  70  NW  512;  Holmes  v.  Hull,  60 
Nebr.  656.  70  NW  241;  Horbach  v. 
Tyrrell,  48  Nebr.   614.   67  NW  486, 

489,  37  LRA  434;  Galllgher  t.  Con- 
neli,  46  Nebr.  872.  64  NW  965;  Pear- 
son V.  Davis,  41  Nebr.  608,  59  NW 
885;  Connell  v.  Galllgher,  39  Nebr. 
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36  Nebr.  749,  55  NW  229;  Keeling  v. 
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N.  H.  517,  524;  Stevens  v.  Morse.  47 
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V.  Wlllard.  13  N.  H.  389;  Odiome  v. 
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AmD  173. 
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Fryer  v.  Rockefeller.  <3  N.  T.  268; 
Wood  V.  Chapin.  13  N.  Y.  609,  67 
AmD  62;  Burst  t.  Bmple,  5  N.  Y.  83; 
Strever  v.  Earl.  60  Hun  528,  16  NYS 
360;  Watson  V.  Campbell.  28  Barb. 
421;  Voorhees  v.  Amsterdam  Presb. 
Church,  17  Barb.  103;  Hutton  v.  Web- 
ber, 60  N.  Y.  Super.  247,  17  NYS 
463  [ate  137  N.  Y,  616,  38  NE  7451; 
Games  v.  Piatt,  41  N.  Y.  Super.  438; 
Hershey  v.  Robson,  121  NYS  167; 
Blaesl  V.  Btaesl,  it  NYSt  672,  14 
NYCivProc  216;  Jackson  v.  Colden, 
4  Cow.  266. 

N.  D. — Canfleld  t.  Orange,  13  N.  D. 
622,  102  NW  818. 

Oh. — Gillespie  v.  Johnston,  Wright 
281. 

Okl — Garton  v.  Hudson-KImberly 
Pub.  Co..  8  Okl.  631,  68  P  946;  Hess 
T.  Trigg.  8  Okl.  886,  67  P  159. 

Or. — Hanaudaa  v.  Mann.  14  Or. 
460,  13  P  449;  Moore  Thomas  1 
Or.  201. 

Pa — Bennlnghoft  t.  Stephenson, 
161  Pa.  440,  29  A  87;  Cablev.  Cable.  146 
Pa.  461,  23  A  228;  Mlchaelis  V.  Braw- 
ley,  109  Pa.  7;  Devlnney  v.  Reynolds. 
1  Watts  &  8.  328;  HelsteT  »irtner, 
3  BInn.  40,  4  AmD  417. 

8.  C. — ^Wehb  V.  Chlsholm,  24  8.  O. 
487. 

8.  D. — Banbury  t.  Sherln,  4  8.  D. 
88,  65  NW  728. 


Te*.— Hicks  V.  Ross.  71  Tex.  868. 
9  SW  316;  Taylor  v.  Harrison,  47 
Tex.  464.  26  AiVtR  304;  Manley  v. 
Culver,  20  Tex.  143;  Fletcher  v.  Elli- 
eon,  1  Tex.  Unrep.  Cas.  661;  South- 
western Mfg.  Co.  V.  Hughes,  24  Tex. 
Civ.  A.  637,  60  SW  684;  Frank  V. 
Frank,  (Civ.  A.)  25  SW  819:  McLane 
V.  Canales,  (Civ.  A.)  25  SW  29. 

Utah.— Murray  v.  Beal,  23  Utah 
548,  65  P  726. 

vt. — Lemingtcm  v.  Stevens,  48  Vt 
38;  Wood  V.  Cochrane,  39  Vt  644; 
Pierce  v.  Brown,  24  Vt  165;  Harring- 
ton V.  Gage,  6  Vt  582;  CaUln  v. 
Washburn,  3  Vt  26. 

Va.— Hunton  v.  Wood.  101  Va.  64. 
48  SB  186;  Barton  v.  Brent,  87  Va. 
886,  12  SB  29;  Raines  v.  Walker,  77 
Va.  92;  Davis  Beasley.  76  Va.  491: 
Washington  County  t.  Dunn.  27 
Gratt   <6StVa.)  508. 

Wash. — Hicks  v.  National  Surety 
Co.,  60  Wash.  16,  96  P  616,  12«  AmSR 
883;  Matson  v.  Johnson.  48  Wash. 
266,  98  P  324,  126  AmSR  924;  Bloom- 
ingdale  v.  Weil,  29  Wash-.  «11,  70  P 
94;  (Siase  v.  Tacoma  Box  Co..  11 
Wash.  377,  39  P  639;  Isensee  v.  Pear 
body,  8  Wash.  660,  86  P  700;  Bdsou 
v.  Knox,  8  Wash.  642.  36  P  698; 
Baker-Boyer  Nat  Bank  Hughson, 
5  Wash,  100.  31  P  423;  Mann  v. 
Young,  1  Wash.  T.  464. 

W.  Va. — Webb  v.  Rltter,  60  W.  Va. 
193,  54  8E  484;  Scruggs  v.  Burruss, 
26  W.  Va.  670. 

Wis. — Nelson  v.  McDonald,  80  Wis. 
605,  50  NW  898,  27<AmSR  71;  Leln- 
enkngel  T.  Kehl,  73  Wis.  238,  40  NW- 
683;  McPherson  v.  Featherstone,  37 
Wis.  682;  Gilbert  v.  Jess,  31  Wis.  110; 
McMahon  v.  McGraw,  26  Wis.  614; 

Sulnney  v.  Denney,  18  Wis.  486;  My- 
ck  V.  McMillan,  13  Wis.  188. 
Wyo. — Whalon     v.    North  Platte 
Cansfi.  etc..  Ca,  11  Wyo.  813,  71  P 
995. 

[a]  Is  Ala1>aBia(l)  an  unacknowl- 
edged Instrument  is  valid  provided  it 
Is  attested,  but  there  must  be  either 
attestation  or  acknowledgment  to 
make  It  effective.  Ryder-  v.  John- 
ston. 46  8  181;  Watson  v.  Herring, 
115  Ala.  271.  22  8  28 ;  Branch  v.  Smith. 
114  Ala.  463,  21  S  423;  Caperton  v. 
Hall,  88  Ala.  171,  8  S  284;  Chadwlck 
v.  Carson,  78  Ala.  116;  Doe  v.  Rich- 
ardson, 76  Ala.  329;  Stewart  v.  Beard. 
69  Ala.  470;  Dugger  v.  Collins,  69 
Ala.  324;  Stubbs  v.  Kohn.  64  Ala. 
186;  Wilson  v.  Glenn.  62  Ala.  28; 
Lord  V.  Tolmar,  87  Ala.  616;  Harri- 
son V.  Simons,  66  Ala.  610;  Hendon 
V.  White,  62  Ala.  697;  Holleman  v. 
De  Nyae.  51  Ala.  95;  McRae  v. 
PeiTues,  4  Ala.  168.  See  also  Eureka 
Lumber  Co.  v.  Brown,  103  Ala.  140, 

15  S  618;  Kentucky  Bank  v.  Jones. 
69  Ala.  123.  (2)  But  In  the  case  ot 
a  tax  deed,  acknowledgment  Is  by 
statute  made  essential,  and  atteata- 
tlon  is  not  sufficient  to  render  the 
instrument  operative.  Smith  v.  Wat- 
son, 124  Ala.  389.  27  8  254. 

[d]  Ai  Voith  OaroUna  under  the 
present  statute*  acknowledgment  and 
recording  are  essential  <«ily  as 
against  oredltors  and  purchasers  for 
valus.  Blanton  t.  Bosti<^  12S  N.  C 
418,  26  SB  10S6;  Barrett  Barrett. 
120  N.  C.  127.  86  SB  691,  8«  LRA  22S; 
Hargrove  t.  Adoock,  ill  N.  C.  156. 

16  SB  15.  But  under  former  statutes 
acknowledgments,  or  proof,  and  r*- 
cording  were   prerequisites  to  the 

Sasalng  of  title.  Anderson  t.  Logan,  99 
r.a  474.  6  SB  704;  Rollins  V.  Henry,  78 
N.  C.  848;  Hare  v.  Jemlgan,  76  N.  C. 
471;  McMillan  v.  Edwards,  75  N.  C. 
81;  Trlplett  v.  Wltherspoon.  74  N.  C. 
476;  Wilson  v.  Sparks,  72  N.  C.  208; 
Hogan  T.  Straybom,  66  N.  C.  279; 
Fleming  v.  Burgln.  37  N.  a  584; 
State  V.  England,  29  N.  C.  163. 

[c]  In  Tennessee  <1)  the  present 
statutes  expressly  provide  that  con- 
veyances shall  be  valid  "between  the 
parties  to  the  same  and  their  heira 
and  representatives,"  although  not 
acknowledged  and  recorded.  Cox  v. 
Keathley,  99  Tenn.  622.  42  8W  487; 
McQulre  t.  Oallsgher,  95  Tenn.  841, 
22  SW  sot:  woods  T.  Bonner.  It 


Digitized  by 


Google 


752  [ICJ.] 


ACKNOWLEDGMENTS 


[§§  7- 


only  the  parties  but  also  their  heirs  and  personal 
representatives,'"  or,  as  has  been  said,  the  parties 
and  their  privies.'*  So  a  irrantor  wiU  not  be  heard 
to  question  the  validity  of  the  conveyanee  oiji  the 
ground  that  it  was  not  acknowledged  by  him  or 
proved  at  the  time  of  its  delivery;*  and  the  con- 
tract may  be  enforced  against  him,'°  or,  on  his 
death,  against  his  administrator  in  preference  to  the 
claims  of  bis  general  creditors.'^ 

This  principle  haa  been  applied  to  an  assignment 
for  the  benefit  of  creditors,*'  an  assignment  of  a 


T«nn.  411,  18  8W  67.  But  under 
earlier  statutes  it  was  held  that  the 
le^l  title  did  cot  i>aBS  unless  the 
conveyance  was  duly  proved,  or  ac- 
knowledged, and  registered.  McEwen 
v.  Bulkley,  24  How.  (U.  S.)  2^2.  1$ 
«d.  672  (construing  the  Tennessee 
statute);  Denn  v.  Reld.  10  Pet.  (U. 
8.)  524,  9  L.  ed.  619;  Robertson  v. 
Sulltvan,  2  Terg.  91;  Vinson  v.  Hud- 
dleston,  Cooke  264.  The  vendor's 
estate,  however,  was  deemed  to  be 
divested  upon  delivery,  and  'the 
grantee  was  said  to  be  vested  with  a 
title  "^ot  equlUbte  merely,  but  with 
an  Inchoate  and  imperfect  legal  title 
also."  Green  v.  Goodall,  1  Coldw. 
404;  Rogers  v.  Cawood,  1  Swan  142. 
H  AmD  729;  Shields  v.  Mitchell,  10 
Terg.  1;  Vance  v.  HcNalry,  3  Yerg. 
171,  24  AraD  552.    See  also  Mont- 

Smery  v.  Hobson.  Meigs  437.  (2) 
nveranees  of  p«w>nalty  were 
valid  between  the  parties  under  the 
earlier  statutes  without  aelawwledg- 
ment.  Green  v.  Ooodallt  1' Coldw. 
404. 

[d1  Aa  attanttmi  mad*  an«r  ao- 
taowMffsUBt  by  the  grantor  will  not 
prevent  the  instrument  from  being 
valid  between  the  parties,  although  it 
iM  delivered  without  reaeknowTedg- 
ment.  Fulton  v.  Priddy.  123  Mich. 
298.'82  NW  65,  SI  AmSR  201;  Brim 
V.  Fleming,  13S  Mo.  597,  37  SW  501. 
But  compare  Waldron  v.  Waller,  65 
W.  Va.  606,  64  SE  964,  82  LRANS 
284  and  note  (holding  that  a  deed 
altered  to  make  It  describe  a  larger 
boundary  should  be  again  acknowl- 
edged). 

. '  [el  Xazrlsd  woman's  deed,  de- 
livery by  widow, — Where  an  Instru- 
ment was  acknowledged  by  a  mar- 
ried woman  during  her  husband's 
lifetime  hut  not  delivered  till  after 
hts'  death.  It  was  held  that,  although 
the  aoknowledgment  was  of  no  force, 
the  delivery  made  the  Instrument 
valid  between  the  parties,  and  the 
tact  that  It  was  signed  while  the 
grantor  was  under  a  disability  was 
immaterial.  Saunders  v.  BIythe,  112 
Mo.  -1,  20  8W  319. 

[f]  Tor  the  imrpose  of  banrlnr 
4lower  or  oonveyuig  a  homestead  an 
acknowledgment  Is  necessary,  but 
"for  other  purposes  an  acknowledg- 
ment is  not  In  this  state  necessary 
as  between  the  parties  to  an  Instru- 
(nent,"  Per  Irvine,  C,  In  Linton  v. 
Cooper,  53  Nebr.  400,  408,  78  NW  781. 

[g]  Xndlotmeat  oharglng  fonrery 
o€  aekX0Wl«driiMat,< — ^Where  a  deed 
is  valid  between  the  parties  without 
acknowledgment,  an  indictment 
charging  forgery  of  a  certificate  of 
acknowledgment  without  averring 
that  the  deed  itself  was  Invalid  is 
Insufficient.  State  v.  Dufour,  63  Ind. 
G67. 

[hi  "Snoli  an  insfenuamt  ooaTcyed 
at  least  an  eiiDltabU  tttU."— Matson 
v.  Johnson.  48  Wash.  266,  268,  98  P 
824,  126  AmSR  924. 

[11  PoMluuMr  sot  bonaA  to  aeoept 
UBaokBOwl*ac«d  deed.— Tatum  v.  Oo- 
fco^h,  8  Iowa  247. 

8V.   Havden  v.  Pelroe,  18S  MasH. 
SS»,  48  NB  119;.  OHson  v.  Oilson.  S 
(Has*.)  116;  Taft  v.  Simpson, 
-  ■    206,  84  NW  77;  Strough  v. 
»  N.  Y.  BSO.  23  NE  1057,  7 
"Voods  V.  Bonner,  89  Tenn. 
^  67. 

to  V.  National  U  Ins.  Co., 
4,  688.  U  CCA  64  <where 


Sanborn,  J.,  delivering  the  opinion 
of  the  court,  said:  "An  acknowledg- 
ment of  the  execution .  of  an  Instru- 
ment affecting  the  title  to  real  estate 
Is  not  essential  to  the  validity  of 
the  instrument  between  the  parties 
to  it  and  their  privies  under  the' 
statutes  of  that  state  [Nebrasica]"). 

Se.  Cooley  v.  Rankin.  11  Mo.  642: 
Washington  County  v.  Dunn,  27 
Oratt.  (68  Va.)  608. 

[a]  Where  tb*  gmator  ItronglLt  a 
salt  ta  ejectmsvt  against  a  person 
claiming  under  his  grantee  ii  was 
held  that,  the  execution  of  the  deed 
being  admitted,  no  question  could 
be  raised  respecting  the  Bufficienoy 
of  the  acknowledgment.  Holladay  v. 
Dalley,  1  Colo.  460, 

60.  HasklU  v.  Sevier,  25  Ark.  1S2: 
Howard  Mut.  Loan,  etc..  Assoc.  v. 
Mclntsrre,  8  Allen  (Mass.)  671. 

ta]  OonMlUBff  ddlvwT  of  un- 
aenowMlceo  nuwIcavv^Equity  has 
Jurisdiction  to  compel  the  delivery 
and  surrender  of  a  mortgage  which, 
after  having  been  executed  and  de- 
livered, although  not  acknowledged, 
has  been  Intrusted  to  the  mortgagor 
for  the  purpose  of  having  It  recorded, 
if  he  thereupon  retains  It  In  his  own 
possession  and  refusies  to  deliver  it 
up  or  have  it  recorded.  Pierce  v. 
Lamson,  6  Allen  (Mass.)  60,  81  AmD 
732. 

61.  Haskin  V.  Sevier.  25  Ark.  152. 
es,    Farwell  v.  Cohen,  138  IlL  216, 

28  NE  35,  82  NE  893,  18  L.RA  281; 
Rosenthal  v.  Green,  37  Mo.  A.  272; 
Scull  V.  Reeves,  3  N.  J.  Eq.  84,  29 
AmD  694;  Tittle  v.  Vanleer,  (Tex. 
Clv.  A.)  27  SW  736.  See  Assignments 
for  Benefit  of  Creditors  [4  Cyc  1541. 

63.  Tulley  v.  Citizens*  State  Bank, 
18  Ind.  A.  240,  47  NE  850:  Salvage 
V.  Haydock.  68  N.  H.  484,  44  A  696; 
Strever  v.  Earl.  60  Hun  528,  15  NYS 
350  (assignment  of  Interest  In  mort- 
gage).. See  Mortgagea  [27  Cyc  1283]. 
-  [a]  An  assignee  of  a  mortgar* 
may  mft<iit^<n  soirs '  facias  to  fore- 
<Aose  the  mortgage  under  the  Illinois 
statutes,  although  such  assignment 
Is  unacknowledged,  there  being  no 
statute  making  ackjiowledgment  a 
prerequisite  to  the  remedy.  Honore 
V.  Wllshire,  109  111.  103. 

64.  Clancy  v.  Troy  Belting,  etc., 
Co.,  152  Fed.  188;  Murray  Co.  v.  Con- 
tinental Gin  Co.,  149  Fed.  989,  79 
CCA  499.    S^e  Patents  [30  Cyc  948]. 

65.  Helsch  v.  Bell,  11  N.  M.  528, 
70  P  572  (holding  that  an  unacknowl- 
edged bill  of  sale  is  valid  between 
the  parties  unless  otherwise  provided 
by  statute).    See  Sales. 

66.  Brown  v.  Koenig,  99  Mo.  A. 
653,  74  SW  407;  Horn  v.  Reltler.  12 
Colo.  310,  21  P  186;  Crane  v.  Chand- 
ler, 5  Colo.  21;  Morse  v.  Morrison,  16 
Colo.  A.  449.  66  P  169;  Brown  v. 
Koenig,  99  Mo.  A.  653,  74  SW  407; 
Hicks  V.  Ross,  71  Tex.  858.  9  SW  315; 
HlckB  V.  National  Surety  Co.,  BO 
Wash.  16.  96  P  515,  126  AmSR  883. 
See  Chattel  Mortgages  [6  Cyc  1000]. 

[a]  An  nnaOkaowledged  condition* 
al  siui  of  sale  w  Ohattel  mortnr*  la 
valid  between  the  mrtiea.  McFarlan 
Carriage  Co.  v.  wells,  99  Mo.  A. 
641.  74  SW  878. 

67.  Campbell  v.  Hough,  78  N.  J. 
Eq.  601,  68  A  759  (so  holding  in  the 
case  of  a  defective  acknowledgment). 
See  Vendor  and  Purchaser  [39  Cyo 
12291. 

68.  Karcher  v.  Oans.  13  3.  D.  88S, 


morteage,*'  an  alignment  of  a  p^t«it,**  a  bill  ol 
sale,"* .  a  chattel  mortgage,**  a  contract  for  the 
sale  of  land,"^  a  conveyance  of  a  homestead,* 
deed,*"  a  lease,^  a  mortgage,^^  a  power  of  attorney 
to  convey  land,^'  a  sheriff's  deed,'*  and  a  ta  deed.'^ 
[«  8]  (2)  As.  to  Third  FersonB  vifh  Actm^ 
Notice — (a)  In  QeneraL  In  the  afasoiee  of  anjj 
statute  to  the  contrary  an  anacknowledged  coni 
veyance  is  good  as  against  all  persons  having  actualj 
notice  of  its  existence,^'  and  in  some  cases  statute^ 
declaring   unacknowledged   conveyances    void  as 

83  NW  431,  79  AmSR  893  (holding 
that  where  a  statute  relating  to  coa- 
veyances  of  homesteads  merely  re- 
quires the  wife  of  the  grantor  ta 
''concur  In  and  sign"  the  Instrument,; 
acknowledgment  by  the  wife  Is  not 
essential  to  the  validity  of  the  con- 
veyance). See  also  Christopher  v. 
Williams,'  59  Ga.'  779;  Lawyer  v. 
SUngdrland,  11  Minn.  447.  See  Uome- 
steads  [21  Cyc  643]. 

e».  staples  V.  Shackelford,  150  Mo. 
471,  51  SW  1032  (holding  ,that  the 
grantor  in  a  trust  deed  could  not 
maintain  a  suit  to  set  aside  a.  con- 
veyance made  by  the  trustee  on  the 
ground  that  it  was  not  properl3'  ac- 
imowledged).    See  Deeds. 

[a]  A  oonvejaBoe  by  «  nutrrlad 
woman  of  her  separate  property,  not 
her  homestead,  is  valid  between  the 

eirtles,  although  not  acknowledged  . 
Inton  V.  Cooper,  63  Nebr.  400.  73 ' 
NW  731. 

70l<  lAmlngton  v.  Stevens.  48  Tt 
38  (holding  an  unaoknowledfed  lease 
good  as  against  the  lessor).  See 
Landlord  and  Tenant  C24  Cyc  904]. 

71.  Roane  v.  Baker,  ISO  111.  30S, 
11  NB  lit  (holding  ythat  where  a 
deed  for  lands'sold  uid  a.  purchase 
money  m<n'tgage  are  executed  on  the 
same  date  and  handed  to  the  respec- 
tive parties  at  that  time,  the  deliv- 
ery is  perfected  so  as  to  preser\-e  the 
lien  of  the  purchase-money  mortgage, 
even  though  It  be  not  acknowledged 
by  the  mortgagors  till  about  six 
months  after  the  delivery  and  record- 
ing of  the  deed).  See  Morlgages  [21 
Cyc  1109]. 

7a.  U.  S. — ^Williams  v.  Conger,  Iti 
U.  S.  897,  8  set  983,  31  L.  ed.  ITS. 

Cal. — Delano  v.  Jd.coby,  96  Cal.  2'5. 
31  P  292,  31  AmSR  201. 

111. — Springer  v.  Orr,  82  lU.  A.  65«. 
Nebr. — Morris  v.  Idnton,  61  Nebr. 
587,  85  N.  W.  565. 

N.  J. — Tyrrell  v.  O'Connor,  5fi  .V 
J.  Eq.  448,  41  A  674. 

But  see  Joseph  v.  Flshar,  122  Ind. 
399,  23  NB  856. 

See  Agency  [31  Cyc  1230]. 

73.  Hutchinson  v.  Kelly.  10  Ark. 
178;  Stephenson  v.  Thompson,  13  111. 
186;  Fall  v.  Goodtltle,  1  111.  201;  In 
re  Smith.  4  Nev.  254,  97  AmD  531. 
See  Executions  [17  Cyc  1346];  Judi- 
cial Sales. 

74.  Ellis  v.  Clark,  39  Fhi.  7U.  ti 
S  410  (holding  that  an  unacknowl- 
edged tax  deed  is  sufficient  to  pass 
title  unless  SOme  statute  makes  ac- 
knowledgment or  proof  a  part  of  tb* 
execution).  See  Taxation  [37  Cyc 
1480], 

75.  TT.  S. — New  Hampshire  Land 
Co.  V.  Tllton,  19  Fed.  73:  Wrii^ht  r. 
Taylor.  30  F.  Cas.  No.  1S.096;  2  Dill.  3J- 

Arlt. — Stuttgart  v.  John,  8  a  Art 
620.  109  SW  541  (plat  of  dedicaled 
land);  Qrlesler  v.  McKennon,  44  ArU- 
517.  See  also  Byers  v.  Engles,  J* 
Ark.  543. 

Cal.— Talcott  v.  Hurlbert.  143  Cal 
4,  76  P  647. 

Ck>lo.— Holladay  v.  Dalley,  1  Coto. 
460. 

Ind. — Cole  V.  Wright.  70  Ind. 
lowsu — Saunders  v.  Kins, 
291.  93  NW  272:  Kruger  v.  Walltet, 
94  Iowa  606,  68  NW  820:  McMftttn, 
91  Iowa  628,  60  NW  199;  Le  Moyner- 
Braden.  87  Iowa  739,  66  NW  11; 
Waterhouse  v.  Blaclc,  87  Iowa  311. 
54  NW  848;  Jones  v.  Berkshire  1> 
Iowa  248,  8S  AmD  4U;  Haynw  t. 
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against  everybody  but  the  grantor  and  his  heirs 
have  been  conBtrued  as  if  eontajning  a  provision 
making  sneh  instruments  valid  as  against  persons 
with  aetuai  notice.'*  Un^er  some  statutes,  how- 
ever»  nnaeknowledged  instrnments  are  held  to  be 
ineffective  as  against  the  rights  of  third  persons, 
regardless  of  the  question  of  notice." 

Oluyice  of  pOMendon  of  parsonalty  u  notice. 
Where,  on  a  mortgage'  or  other  conveyance  of  per- 
sonal property,  posaetsion  is  given  to  the  grantecu 
acknowledgment  is  not  necessary  as  against  third 

Seachrest.  IS  Iowa  ASS;  Duasauma 
V.  Burnett,  B  Iowa  »B:  Blaln  v. 
Stewart,  3  Iowa  378;  Miller  v.  Chit- 
tenden, 2  Towa  S16;  Brewer  v.  Crow, 
4  Greene  BZO. 

Kan. — Osden  v.  Walters,  12  Kan. 
283:  SlmpBon  Mundee,  3  Kan. 
172. 

Md. — Johnston  v.  Canby,  29  Md. 
See  also  Dyson  v.  8tmmoD8, 
4S  Md.  207. 

Mass. — ^Hayden  v.  Pelrca.  1S9  Mass. 
S59.  43  NE  119;  Davis  V.  Blunt,  6 
Hans.  487,  4  AmD  168. 

Mich. — Brown  t.   HoCormlck,  28 
Mich.  21 B. 

Minn. — St.  Paul  Title  Ins^  etc^  Co. 
V.  Berkey,  52  Minn.  497,  66  NW  60. 
Misfl. — Bass  V.  ElBtill.  66  Miss.  600. 
Mo. — ^Flnley  v.  Babb.  17t  Ho.  267. 
13  SW  180;  Hannah  v.  DaviB,  113 
Mo.  599.  20  SW  686;  Williams  v. 
Moniteau  Nat.  Bank,  72  Mo.  292; 
Harrington  v.  Fortner.  68  Mo.  468; 
Ryan  v.  Carr,  46  Mo.  488;  Stevens  v. 
Hampton,  46  Mo.  404. 

Nebi'. — Prout  V.  Burka,  Bl  Nebr. 
54.  70  NW  612:  Holmes  v.  Hull,  60 
Nebr.  S56,  70  NW  241;  Weaver  v, 
Coumbe.  15*N«br.  167,  17  NW  857; 
Missouri  Valley  l<and  Co.  v.  Buah- 
nell,  11  Nebr.  192,  8  NW  889;  Irwin 
V.  Welch,  10  Nebr.  479.  6  NW  768. 

Nev. — Johnson  v.  Badffer  Hill,  etc., 
Co..  13  Nev.  361. 

N.  H.— Brown  v.  Manter,  22  N,  H. 
4S8:  Wark  v.  Willard,  IS  N.  H.  '389. 

N.  M. — Kitchen  v.  Schuster,  14  N. 
M.  164,  17^  89  P  261. 

Or. — wnilams  v.'  Ontario  First  Nat. 
Bank,  ^8  Or.  671,  87  P  890;  Manaudas 
V.  Mann,  14  Or.  460,  IS  P  449:  Mus- 

frove  V.  Bonser,  6  Or.  818,  So  AmR 
57. 

Pa. — Parker  v.  Wood,  I  Dall.  486. 
1  L.  ed.  212. 

R.  I. — Westerly  Sav.  Bank  v.  Still- 
man  MffT.  Co.,  16  R.  I.  497,  1?  A  918. 

Tex. — Taylor  t.  Harrison,  47  Tex. 
464.  26  AmR  804. 

Utah.— Murray  v.  Beal,  28  Utah 
648,  66   P  726. 

Va.— Barton  v.  Brent,  87  Va.  885,  IS 
SK  29. 

Wash. — Smith  V,  Cullen.  18  Wash. 
398,  61  P  1040;  Mendmball  v.  Krats, 
14  Wash.  4&S,  44  P  878;  Chase 
Tacoma  Box  Co.,  11  Wash.  877,  89 
P  6S9;  Mann  v.  xtmng,  1  Wash.  T. 
464.  See  also  Mcaiauflln  v.  Holman; 
1  Wash.  239,  84  P  439. 

[a]  CHraat—  la  possssslon  of  laad. 
— "It  Is  now  a  well-settled  and  pen- 
erally-known  principle,  that  where 
there  has  been  a  bonft  flde  convey- 
ance of  land,  and  the  grantee  has 
entered  under  the  deed,  and  continued 
In  the  open  and  peaceable  occupation 
of  the  land  granted,  a  second  pur- 
chaser cannot  avail  himself  of  the 
first  purchaser's  neglect  to  procure 
the  acknowledgment  or  registry  of 
his  deed:  because,  as  the  whole  ob- 
ject of  the  registry  Is  to  give  notice, 
and  as  there  are  circumstances  with- 
in the  knowledge  of  the  second  pur- 
chaser, as  strong  as  the  registry  of 
the  deed,  to  satisfy  him  of  a  previous 
conveyance,  his  purchase  will  be 
deemed  fraudulent  against  the  first 
purchaser;  ,and  he  shall  not  reap  the 
ttuUb  of  his  own  Iniquity."  Per 
Parker,  J..  In  Davis  v.  Blunt,  6  Mass. 
4S7,  488.  4  AmD  182. 

n>]  'VoUos  to  tta  sMMmd  yw- 
Assav  SMV  bs  sUkar  sams—  or  Ist- 
S(M.  It  u  oxprsss.  when  knowledse 


of  the  prior  conveyance  has.  In  fact, 
been  communicated  to  him.  It  may 
be  Implied  from  circumstances,  as 
when  the  flrst  purchaser  Is  in  pos- 
session ctaimlne  the  land.  For  the 
offer  by  the  original  grantor  to  sell 
land  not  in  his  possession,  but  which 
Is  in  possession  of  another  claiming 
it,  is  sufficient  to  rouse  suspicions  of 
an  intended  fraud,  and  to  Induce  an 
Inquiry  of  the  possessor  respecting 
his  title."  Per  Parsons,  C.  J.,  In 
Farnsworth  v.  Childs,  4  Mass.  637, 
639,  3  Amp  249. 

[c]  As  agalast  a  trusts*  la  bank- 
raptor  an  unacknowledged  deed  of 
the  bankrupt  Is  valid.  Murray  v. 
Beal,  28  Utah  648,  66  P  726. 

76.  Farnsworth  v.  Chllds,  4  Mass. 
687,  639,  8  AmD  249  (where  Parsons, 
J.,  delivering  the  oplmon  of  the  court 
said  that  to  hold  otherwise  "would 
be  to  convert  the  statute  Into  an 
engine  of-  fraud.  Instead  of  a  protec- 
tion against  it");  Westerly  Sav.  Bank 
V.  StlUman  Mfg.  Co„  16  R.  I;  497,  17 
A  918.  See  also  A  Reading  upon  the 
Provincial  Statute  of  Uassacausstts 
Bay,  3  Mass.  673. 

[a]  A  Btatnt*  flaolaring  aaao- 
knowlsdgsd  oonTSyanoM  void  .  as 
against  Indgnent  orsdltors  has  been 
construed  as  not  applicable  to  one 
having  actual  notice.  Byers  v.  Engles, 
16  Ark.  543.  See  also  St.  Paul  Title 
Ins.,  etc.,  Co.  v.  Berkey,  58  Minn.  497, 
55  NW  60. 

77.  Snider  v.  Udell  Woodenware 
Co.,  74  Miss.  853,  20  S  836  (holding 
that  under  Code  [1892]  8  2294,  de- 
claring that  conveyances  from  hus- 
band to  wife  should  not  be  valid  as 
against  third  persons  unless  acknowl- 
edged and  recorded,  an  unacknowl- 
ed(;ed  deed  from  husband  to  wife 
was  void  as  to  third  persons  even 
though  they  had  actual  notice  of  It); 
Alabama  Marble,  etc.,  Co.  v.  Chatta- 
nooga Marble,  etc.,  Co.,  <Tenn.  Ch. 
A.)  37  SW  1004  (holding  that  an  un- 
acknowledged deed  Is  not  binding  on 
creditors  of  the  grantor,  although  It 
has  been  recorded  and  they  nave 
actual  notice  of  It).' 

[a]  A  morlgafs  reoordad  without 
propav  aofcaowMgaient  (l)  consti- 
tutes no  Hen  on  the  mortgaged  prop- 
erty as  against  a  stranger,  notwlth- 
standlnf  he  mar  haVe  actual  knowl- 
edge of  its  existence.  Cumberland 
Bldg.,  etc..  Assoc.  v.  Sparks,  111 
Fed.  647,  49  CCA  510  (construing  Ar- 
kansas statute);  Allen-West  Commn. 
Co.  V.  Brown,'  69  Ark.  163,  61  SW 
913;  Ft.  Smith  Milling  Co.  v.  Mlkies, 
61  Ark.  123,  128,  32  SW  493;  Carle  v. 
Wall,  (Ark.)  16  SW  298;  Watson  v. 
Thompson  Lumber  Co.,  49  Ark.  88, 
4  SW  62:  Wright  v.  Graham,  42  Ark, 
140;  Dodd  V.  Parker,  40  Ark.  536; 
Ford  v.  Burks,  87  Ark.  91;  Conner 
V.  Abbott.  35  Ark.  865;  Martin  v. 
O'Bannon,  35  Ark.  62;  Jarratt  v. 
McBanlel,  32  Ark.  B98,  602;  HaskiU 
V.  Sevier,  2B  Ark.  182;  Carnall  v, 
Duval,  22  Ark.  136;  Jacoway  v.  Gault, 
20  Ark.  190.  73  AmD  494;  Hannah 
V.  Carrington,  18  Ark.  85;  Main  v. 
Alexander.  9  Ark.  112,  47  AmD  732, 
(2)  But  as  against  a  person  claiming 
under  a  voluntary  conveyance  an  un- 
acknowledged mortgage  is  good,  it 
being  presumed  that  the  voluntary 
conveyance  was  made  subject  to  the 
mortgage.  Ijeonhard  v.  Flood,  68 
Ark.  162.  66  SW  781. 

tb]   OlMttsi  moriy—  are,  xmiitee 


p>erflon8  unless  made  an  essential  part  of  the  execu- 
tion of  the  instrunvent but  a  change  of  possession 
has  been  held  not  to  dispense  "with  a  statutory  re^- 
quirement  that  an  assignment  for  the  benefit  of 
creditors  should  be  acknowledged.™ 

9]  (b)  When  Znslmment  Invalid.  Under 
some  statutes  the  acknowledgment  is  made  essential 
to  the  validity  of  the  instrument  as  against  subse- 
quent purchasers  and  creditors,  and  where  this  ia 
the  case  aetoal  notiM  will  not  affect  the  rights  of 
sneh  perBons."*  So  also  vhere  the  statute  requires 

some  statutes,  Invalid  as  against 
third  persons  with  actual  notice  in 
the  absence  of  both  acknowledgment 
and  delivery  of  possession  to  tha 
mortgagee.  Wilcox  v.  Jackson,  7 
Colo.  621,  4  P  966;  Oane  v.  Chandler, 
5  Colo,  21;  Edinger  v.  Grace,  8  Colo. 
A.  21,  44  P  865;  Liong  v.  Cockem, 
Its  HL  29,  21  NE  201;  McDowell  v. 
Stewart,  83  111.  538;  Sage  V.  Brown- 
ing. 61  111.  217  [expl  Hathom  v. 
Lewis,  22  liL  896];  Frank  v.  Miner. 
BO  111.  444;  Porter  v.  Dement.  85 
111.  478;  Forest  v.  Tlnfcham,  29  IlL 
141;  Farson  v.  Gilbeirt,  114  111.  A. 
17;  Weill  v.  Zacher,  92  1)1.  A.  296; 
Pfelfler  v.  Cressey,  85  XU.  A.  Ill; 
Fahndrlch  v.  Hudson,  76  111.  A.  641; 
Chicago  'First  Nat  Bank  Vj  Baker, 
62  m.  A.  164  [aff  161  IlL  281, 
48  N.  E.  10741:  Rehkopf  v.  Mil- 
ler, 59  111.  A.  662;  Peo.  v.  Hamilton. 
17  III.  A.  B99;  RIehl  v.  Noel,  89  Mo. 
A.  178;  Jewet  y.  Prelst.  34  Mo.  A. 
609;  Selking  v.  Rebel,  1  Mo.  A.  340; 
Westhelmar  v.  Ooodkind,  24  Mont. 
90.  60  P  818.  See  alap  Cook  v.  Hager. 
3  Colo.  386. 

[c]  trader  ths  ITew  Tork  Bsal 
Property  X.aw,  fi  208,  every  grant  of 
a  freehold  estate  must  be  either  ac- 
knowledged or  attested  by  at  least 
one  witness,  otherwise  it  does  not 
take  effect  as  against  a  purchaser 
or  encumbrancer  with  actual  notice. 
Clark  v.  Strong,  105  App.  Diy.  179, 
98  NTS  514;  Chamberlain  v.  Spargur, 
22  Hun  437  [aff  86  N,  T.  603];  White 
V.  Leslie.  54  HowPr  894. 

[d]  Under  a  trtatate  reanJrlng  a 
deed  enanolpafliig  a  Slave  to  be  ao- 
kaowiedged,  a  deed  of  emancipation 
not  so  acknowledged  was  ineffectual 
as  against  creditors  of  the  master 
seeking  to  subject  the  slave  to  the 
payment  of  their  claims.  Smith  v. 
A^m,  18  B.  Mon.  (Ky.)  685. 

7S.  U.  8. — ^Ralnwater-BooKher  Hat 
Co.  v.  Malcolm,  61  Fed.  784,  8  CCA 
476. 

Ark.— Garner  v.  Wright,  52  Ark. 
885,  12  SW  786,  6  LRA  716. 

111.— Farwell  v.  Cohen,  138  111.  216, 
28  NB  36,  82  NE  893,  18  LRA  281; 
Weber  v.  Mick,  131  III.  620,  23  NB 
646;  Chlpron  v.  FeikerL  68  IlL  284; 
Wilson  V.  Pearson,  20  IIL  81;  Webber 
V.  UUickey,  81  111.  A.  869. 

Iowa. — ^Leggett,  etc..  Tobacco  Co. 
V.  CoUler,  89  Iowa  144,  68  NW  417; 
Meeker  v.  Sanders,  8  Iowa  61. 

Md. — Bryan  v.  Hawthorne,  1  Md.  B19. 
Mo. — McFarlan    Carriage    Co.  v. 
Wells,  99  Mo.  A.  641,  74  SW  878. 

N.  M.— Helsch  v.  Bell;  11  N.  M. 
528,  70  P  B72. 

79.  Hardmann  v.  Bowen.  89  N.  T. 
196. 

80.  Lewis  V.  Herera,  208  U.  8.  309, 
28  set  412,  62  L.  ed.  B06  (t)olding 
that  under  the  Arizona  statute  ac- 
knowledgment is  as  essential  to  the 
validity  of  an  lnstt;ument  as  sign- 
ing). See  also  Osmer  v.  Sheasley. 
219  Pa.  390,  68  A  965. 

[a]  An  nnaoknowledged  mortgage 
Is  not,  under  the  Arkansas  statutes, 
valid    against    subsequent  creditors 
or  purchasers  for  value,  even  though 
they  have  actual  notice  of  Its  exist- 
ence.   Watson  V.  Thompson  ' — *• — 
Co.,  49  Ark.  83,  4  SW  6? 
Parker,    40    Ark.    536;  ; 
Gault.  20  Ark.  190.  73  Am' 
V.  Alexander,  9  Ark.  112,  < 

[b]  VaAut  tbs  nilBoli 
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that  the  instrament  shall  be  either  acknowled^d  or 
attested  in  order  to  be  effective  a^inst  a  purcbaser 
or  eneumbrancer,  a  purcbaser  may  attack  an  un- 
acknowledged and  unattested  deed  without  sbowinff 
that  he  purchased  in  good  faith  and  without  notice. 

10]  (3)  As  to  Third  Persona  withont  Actual 
Ifotice — (a)  In  OeneraL  Due  acknowledgment  or 
proof  being  generally  a  prerequisite  to  valid  regis- 
tration,^^ and  the  main  purpose  of  the  recording  acts 
being  to  protect  third  persons  without  notice,^  it 
follows  that,  as  against  such  third  persons  as  are 
within  the  protection  of  the  recording  acts,  an  un- 
acknowledged or  defectively  acknowledged  instru- 
ment, of  which  they  have  no  actual  notice,  is  not 
valid  or  effective." 

11]  (b)  Snbseqnent  Creditors  or  Fnrcliasers 
for  Value — aa.  In  QeneraL  The  recording  acts  are 
usually  designed  for  the  protection  of  subsequent 
creditors  and  purchasers  without  notice,^  and  as 
against  such  persons  a  conveyance  or  other  instru- 
ment which  is  not  acknowledged  or  proved  for 
record  is  invalid.* 

such  mortffaffas,  whan  not  leganir  ac- 
knowle^ed,  to  be  void  as  to  third 
persons,  the  question  of  actual  notice 
Is  bnmaterlaL  McX>owell  ,v.  Stewart, 
SS  111.  638;  a&ge  v.  Browninri  Bl 
lU.  217;  Porter  v.  Dement,  s|  111. 
478;  Forest  v.  Ttnkham,  29  111.  141; 
Rehkopf  V.  Miller,,  69  111.  A.  682. 
See  generally  Chattel  Hortgans. 

[c]  Conveymiuw  from  bunwa  to 
wUe^Under  Miss.  Code  I  2294,  de- 
olarlnff  that  oonveyances  between 
husband  and  wife  shall  not  be  valid 
as  against  third  persons  unless  ao- 
knowiedsed  and  recorded,  an  unac- 
knowledged deed  from  a  hdsband  to 
his  wife  passes  no  title  as  against  an 
attachment  creditor  of  the  husband, 
although  such  creditor  saw  the  In- 
strument on  record  and  had  actual 
knowledge  of  the  conveyance  before 
the  attachment.  Snider  v.  Udell 
Woodenware  Co.,  74, Miss.  3S8,  20  8 
83«. 

81.  Chamberlain  v.  Spargur,  22 
Hun  (N.  T.)  487. 

89.    See  Infra  IS  17-19. 

83.   See  Deeds;  Mortgages. 

at.  \J.  6. — Richards  V.  Randolph, 
20  P.  Cas.  No.  11,772,  5  Mason  11^ 

Colo. — Crane  V.  Chandler,  6  Colo. 
21. 

Conn. — Stanton  v.  Button,  2  Conn. 
627. 

111. — Chotean  v.  Jones,  11  111.  300, 
60  AmD  460. 

Iowa. — Wlckersham  v.  Reeves,  1 
Iowa  418. 

Ky. — Mummy  v.  Johnston,  8  A.  K. 
Marsh.  220. 

Masa— Kellogg  v.  Loomls,  18  Gray 
48. 

MlSB.— Buntyn  v.  Shippers'  Com- 
press Co.,  63  Miss.  94;  Wasson  v.  Con- 
nor, 54  Misa  851. 

Pa. — Lancaster  v.  Flowers,  198  Pa. 
614,  48  A  896. 

Tenn. — McCulIooh  V.  Budaly,  2 
Yerg.  346. 

Tex. — Taylor  v.  Harrison,  47  Ter. 
454,  26  AmR  304. 

Va.— Hunton  v.  Wood.  101  Va. 
64,  43  8E  186:  Barton  v.  Brent,  87 
Va.  885.  18  SE  29;  Moore  v.  Auditor 
of  PutlHc  Accounts,  3  Hen.  &  M.  (18 
"Va.)  232. 

Wash. — Hicks  v.  National  Surety 
Co.,  50  Wash.  16,  9«  P  616. 

Wis. — Oirardin  ▼.  Larape,  68  Wla 
267,  16  NW  614. 

[a}-  iBstnMtlom  m  to  —oessitr 
for  aakB0Wl«dff»ant^Where  the 
question  In  Issue  was  the  validity  of 
a  deed  as  against  a  subsequent  pur- 
chaser for  value  and  without  notice, 
it  was  held  I  that  an  instruction  that 
for  a'  deed  to  be  duly  executed  It 
must  be  acknowledged  did  not  con- 
stitute reversible  error.  Fltsgerald 
V.  OofE,  99  Ind.  28. 


Oertiflcate  regnlar  in  form  bnt  false  in  fact.  Where 
the  certificate  of  acknowledgment  of  a  chattel  mort- 
gage, regular  in  form,  is  shown  to  be  false,  the  mort- 
gage is  void  as  to  creditfirs  of  the  mortgagor.*^ 

12]  bb.  Instniinent  Not  vitiiln  Meaning  of 
Statnte.  It  is  only  by  virtue  of  statute  that  the 
registration  of  a  conveyance  is  required  in  order  for 
it  to  have  priority  over  subsequent  conveyances  and 
fencumbrances,  and  hence  an  instrument  not  falling 
within  the  purview  of  the  statute  need  not  be  ac- 
knowledged to  preserve  its  validity  as  against  sub- 
sequent purchasers  and  creditors.^ 

13]  (c)  Trespassers  and  Strangers  to  Title. 
A  conveyance  is  valid  and  effective  as  against  mere 
trespassers  and  strangers  to  the  title,  although  it  is 
not  acknowleged  or  recorded.*" 

[$  14]  (4)  Where  Instmment  Also  TTnattested. 
In  the  absence  of  any  statute  to  the  contrary,  a  deed, 
although  neither  acknowledged  nor  attested,  is  valid 
as  between  the  parties  thereto  and  their  privies,  and 
as  to  third  persons  having  actual  notice.***  But  in 
some  states  the  statutes  make  either  aeknoTtledg- 


•dswd  deed  affeot  as  notioa. — Laws 
(1887)  p  183  (Rev.  St.  [1899]  f  3118 
[Annot.  St.  (1906)  p  1778]),  provid- 
ing that  records  of  unacknowledged 
deeds  made  one  year  before  the  law 
takes  effect  should  impart  notice  to 
all  persons,  did  not  apply  t^  an  un- 
acknowledged deed  not  recorded  a 
year  prior  to  the  passace  of  the  act. 
Willlamt  v.  Butterfleld,  214  Mo.  412, 
114  SW  IS. 
SB.  See  Deeds;  Mortgagea 
88.  Colo. — Crane  t.  Chandler,  5 
cola  21. 

Iowa. — Brewer  .Crow,  4  Oreene 
620. 

Ky. — ^Hummy  v.  Johnston,  3  A.  K. 
Marsh.  220. 

Mass. — Kellogg      IiOomls,  16  Qray 

48. 

Mo.— Vincent  v.  Mtans,  807  Mo. 
709,  106  SW  8. 

Mont. — Middle  Creek  Ditch  Co.  v. 
Henry,  16  Mont.  658,  39  P  1054. 

N.  Y. — ^Leavltt  v.  Thornton,  123 
App.  Dlv.  683,  108  NTS  162. 

Pa. — XAncaster  v.  Flowers,  198  Pa. 
614,  48  A  896. 

Tenn. — McCulloch  v.  Eudaly,  8 
Terg.  846. 

Tex. — ^Taylor  v.  Harrison,  47  Tex. 
454,  26  AmR  304. 

va. — Moore  v.  Auditor  of  Public 
Accounts,  3  Hen.  A  M.  (13  Va.)  282. 

BSaet  of  reoordlng  nnaokBowlMgwd 
dead  see  infra  {  SO. 

ta]  "Bvery  grant  In  f«s  shall  be 
scribed  and  sealed  by  the  person 
from  whom  the  estate  or  interest 
conveyed  is  Intended  to  pass,  and.  If 
not  acknowledged  previous  to  Its  de- 
livery. Its  execution  shall  be  attested 
by  at  least  one  Witness,  or,  if  not  so 
attested.  It  shall  not  take  effect  as 
against  a  purchaser  or  Incumbrancer 
until  so  acknowledged."  Per  Van 
Vorst,  J..  In  White  v.  Leslie,  54  How 
Pr  (N.  T.)  884,  398  (stating  provi- 
sion of  Revised  Statutes). 

[b]  As  Instmmant  convmjiag  thm 
rl^t  to  laar  pipes  over  real  propavty, 
and  convey  water  from  a  spring 
thereon,  so  long  as  the  grantee  or 
any  of  his  family  occupies  certain 
lands,  conveys  a  freehold  estate  In 
an  interest  In  the  land,  and  Is  with- 
in Real  Property  Law  )  208  (Laws 
[1896]  p  593  e  647),  providing  that 
a  grant  of  a  freehold  estate  not  ao* 
knowledged  before  delivery  must  be 
attested  by  at  least  one  witness  in 
order  to  take  effect  aa  aKainst  a 
subsequent  purchaser.  Clark  v. 
Strong,  lOS  App.  DW.  179,  92  NTS 
614. 

[c]  A  daviaaa  la  a  pwehaau  with- 
in Real  Property  Law  |  208  (Laws 
[1896]  p  593  c  547),  requiring  con- 
veyances of  freehold  estates  to  be 
attested  In  order  to  be  effectual  as 
against  subaequant  pundMMr&  Clark 


V.  Strong.  106  Ant.  Dlv.  179,  98  NTS 

614. 

[d]  2>aad  aoknoiriedfed  by  wife  but 
not  by  huhand, — A  deed  by  husband 
and  wife,  of  the  husband's  property, 
acknowledged  by  the  wife,  but  not 
shown  to  have  been  acknowledged 
by  the  husbandi  Is  not  good  as 
against  a  subsequent  purchaser  for 
value  without  notice.  Lancaster  v. 
Flowers,  198  Pa.  614.  48  A  896. 

8T.  Fahndrich  v.  Hudson,  76  111 
A.  641.  . 

88.  Clark  v.  Gelleradn.  SO  Ma.  18; 
Craft  v.  Webster,  4  Rawfe  (PaJ  242. 
And  see  Hatcher  v.  CUfton,  S6  Ala. 
276. 

[al  AMrinuMBl  of  xfglrt  of  action 
fra  ammUi—An  Instrument  asalKntng 
a  right  of  action  for  a  deed  convey- 
ing land  iB  not  a  conveyance  of  the 
land  itself,  and  Is  legally  sufficient 
to  transfer  such  right  of  action  with- 
out being  witnessed  or  acknowledged. 
Blssell  V.  Morgan,  56  Barb.  (N.  T.) 
369. 

[b]  Aaalgiumt   Itj   vaffistaor  In 

bankmptoy.. — Where  a  deed  of  assign- 
ment was  executed  by  the  register 
in  bankruptcy  to  the  assignee  of  a 
bank,  under  |  147  of  the  Bankruptcy 
Law  of  1867,  It  was  held  that  no 
acknowledgment  thereof  was  neces- 
sary. Harris  v.  Pratt,  87  Kan.  316, 
IS  P  216. 

[c]  Bond  of  apeolal  etnnmlaalonar. 
—It  la  not  necessary  that  the  bond 
of  a  special  commissioner  to  make 
a  sale  under  a  decree  in  equity  should 
even  be  acknowledged  or  proven  be- 
fore the  clerk,  such  bond  not  being 
required  to  be  recorded.  An  ac- 
knowledgment in  such  case  could  only 
be  for  the  protection  of  the  ofllcer 
who  accepted  It.  Lyttle  T.  Cosad,  21 
W  Va.  188 

[d]  .  Btatnte  not  mmflHotMrn  to  de> 
vises.  Under  the  Vermont  constitu- 
tion of  1777  It  was  required  In  gen- 
eral terms  that  all  conveyances  of 
land  should  be  recorded  in  the  town 
clerk's  offlca,  and  in  1779  the  leglsUp 
ture  passed  an  act  in  accordance  with 
such  provision,  requiring  such  con- 
veyances to  be  acknowledged  and  re- 
corded in  such  office.  It  was  held 
that  these  provisions  had  exclusive 
reference  to  such  oonveyancea  of  luid 
only  as  operated  Inter  tIvol  and 
not  to  mere  devises  of  land.  Smith 
V.  Perry,  26  Vt.  279. 

88.  Wright  V.  Taylor,  30  P.  Caa 
No.  18,096,  2  Dill.  (tJ.  S.)  81:  Stride* 
land  V.  McCormlok.  14  Mo.  166:  Brown 
V.  Manter,  22  N.  H.  468;  Hontsomerr 
V.  Dorlon,  «  N.  H.  260.  See  also  ^O- 
ger  V.  Batavla  Paper  Mfg.  Co.,  70 
111.  302. 

80.   U.  S. — Ooodenou^  v.  Warren, 
10  F.  Cas.  No.  6,684.  6  8avy.  494. 
Ark^aekKmV.  AUin,  SO  Ark.  llfc 


Digitized  by 


Google 


SI  14-18] 


ACKNOWLEDOMENTS 


[1C.J.]  755 


ment  or  attestation  essential  to  the  validity  of  the 
instrument,"  and  under  eueh  statates  it  is  held  that 
an  acknowledged  and  unattested  instrument,  al- 
though in  the  form  of  a  oonveyanee  and  purporting 
to  be  snohf  can  <^)erate  only  as  an  agreement  to 
convey." 

[$  151  <5)  Admissibility  of  Becord  to  Show 
Lack. of  Notice.  It  has  been  held  that  the  record 
of  a  mortgage  not  acknowledged  according  to  law 
should  be  admitted  in  favor  of  one  not  a  purty 
thereto,  to  show  that  he  has  no  record. notiee  of  it 
as  a  valid  mortgage.*" 

[$  16]  (6)  As  Against  Persons  Claiming  in  Op- 
position to  Grantor.  An  unacknowledged  deed  of 
real  property  is  valid  as  against  persons  who  claim 
aot  onder  the  grantor  i>ut  in  opposition  to  his  title."* 


[i  17]  2.  To  Entitle  Instniment  to  Registration 
— a.  In  the  Absence  of  Statntory  Beqniremmt. 

Where  a  statute  providing  that  a  particular  instru- 
ment shall  be  recorded  is  silent  on  the  question  of 
acknowledgment,  the  requirement  of  recording  will 
not,  according  to  some  auth(frities,  be  construed  as 
including  ac^owledgment,  if  the  instrument  is  of 
a  kind  to  which  the  reason  for  requiring  acknowl- 
edgment is  not  applicable but  other  authorities 
have  construed  statutes  merely  provided  for  record- 
ing without  prescribing  any  preliminary  acknowledg- 
ment as  if  containing  an  express  requirement  to 
that  eflEect,  on  the  ground  that  the  verb  "record" 
should  "be  deemed  to  connote  the  idea  of  previous 
acknowledgment 

[$  18],  b.  Statntory  Requirement.  Ordinarily  the 


Se«  also  Stlrman  v.  Cravens.  X9  Ark. 
648. 

Ittd. — Stevenson  v.  Cloud,  6  Blackf. 
»2. 

Ky. — Fltibusfa  T.  Crogrban,  2  Jf.  J, 
Harsh.  429.  19  AmD  139. 

Nebr. — Prout  v.  Burke,  61  Nebr. 
U,  70  NW  612;  Holmes  v.  Hull,  BO 
Nebr.  6&S,  70  NW  241;  Violet  v. 
Rose,  S9 ,  Nebr.  6C0,  68  NW  21S; 
Weaver  v.  Coumbe,  IB  Nebr.  1<7,  17 
NW  tST:  Missouri  Taltoy  Land  Co. 
V.  BushneU,  11  Mebr.  IftS.  8  NW 
$89 

N.  H.— KlngBley  v.  Holbrook,  46  N. 
H.  313.  86  AmD  172. 

Tex. — 'McLane  v.  Canales,  (Civ.  A.) 
25  SW  29. 

Wis, — Lelnenkusrel  v.  Kehl,  78  Wia. 
338,  40  NW'  683;  Qulnney  v.  Denney. 
18  Wla.  485. 

ireoMSltjr  at  attwUaf  wMw— 
see  Deeds  [13  Cyc  567]. 

Ta]  Jteo— slty  as  a  p*ot«otlon  to 
tllia'"  Til  111  may  pass  by  a  deed  un- 
acknowledged and  unattested,  but  It 
cannot  be  fully  protected;  and  where 
the  KTuntlnK  part  of  an  aBslarnment 
created  a  doubt  regarding  tne  as- 
a]Snor*a  purpose  to  convey  land  It 
was  held  not  to  be  a  conveyance  of 
the  land,  weight  belnK  given  to  the 
absence  of  acknowledgment.  Price 
V.  Haynes,  87  Mlcb.  487. 

91.  Watson  v.  Herring,  116  Ala. 
X71,  tt  B  28;  Bureka  Lumber  Co.  v. 
Brown.  lOS  Ala.  140,  IS  S  618;  Caper- 
ton  tT  Hall.  88  Ala.  171,  8  8  284; 
Carlisle  v.  Carlisle.  78  Ala.  642;  Chad- 
wick  V.  Carson,  78  Ala.  116;  Doe  v. 
Rlcharduni.  76  Ala.  S2»;  Stewart  v. 
Beard.  99  Ala.  470;  Dunrer  v.  Collins, 
69  Ala.  S24;  ^ntttcky  mnk  v.  Jones, 
5»  Ala.  128;  L«rd  Folmar,  57  Ala. 
S16. 

fal  aoKTsgrawM  mmnuurt  te  JaOl- 
dal  aala^— The  Alabama  statute  re- 
quiring a  deed  to  be  either  acknowl- 
edged or  attested  by  at  least  one 
witness  applies  to  a  conveyance  exe- 
cuted by  a  ministerial  officer  In  the 
consummation  of  a  sale  under  judi- 
cial process.  Stubbs  v.  Kohn,  64 
Ala.  186.  , 

[b]  AlMsexorateraof  ftv«y«an 
not  acknowledged  or  attested  as  pro- 
vided by  the  Ohio  act  of  Febr.  22, 
1831.  Is  of  no  binding  effect,  and  the 
defect  is  not  cured  by  the  fourth 
section  of  tbe  statute  of  frauds  and 
perjuries.  Richardson  v.  Bates,  8  Oh. 
St.  257. 

[cl  IB  V«w  Tork  (Da  deed  with- 
out acknowledgment  or  attestation 
will  not  take  effect  as  against  pur- 
chasers and  encumbrancers  until  ac- 
knowledged. Chamberlain  v.  Spar- 
gur,  86  N.  T.  603;  Wood  v.  Chapln, 
13  N.  T.  609,  87  AmD  62;  Goodyear 
V.  Vosburgh,  67  Barb.  243;  Genter 
v.  Morrison,  81  Barb.  166.  See  also 
Clark  V.  Strong,  106  App.  Dlv.  179, 
93  NTS  B14;  Voorhees  v.  Amster- 
dam Presb.  Church,  17  Barb.  103. 
(2)  A  mortgagee  who  purchases  at  a 
foreclosure  sale  undef  his  mortgage, 
which  is  valid  in  equity,  althoiigh 
defectively  acknowledged,  la  a  pur- 
chaser within  the  meaning  of  this 
statute.   Mutual  t*.  Ins.  Co.  v.  Corey, 


64  Hun  49S,  7  NTS  989  Crev  on  the 
ground  of  estoppel  136  N.  Y.  826,  31 
NB  1096]. 

es.  Eureka  Lumber  Co.  v.  Brown, 
103  Ala.  140.  16  B  618:  Caperton  V. 
Hall.  88  Ala.  171,  S  B  284. 

93.  Brewer  v.  Crow,  4  Qreme 
(Iowa)  620. 

M.  Roberta  v.  Rice.  69  N.  H.  472, 
474,  46  A  237  (where  Pike.  J.,  deliv- 
ering the  opinion  of  the  court,  said : 
"The  deed  of  Andrew  L.  Roberta  to 
the  plaintiff's  grantor,  although  un- 
acknowledged, was  valid  as  agamst  the 
defendants.  Acknowledgment  and  rec- 
ord are  required  only  as  protection 
to  creditors  and  subsequent  purchasers 
without  notice.  The  defendants  claim 
In  opposition  to  Andrew's  title, — not 
under  It ;  and  as  against  them,  the 
absence  of  acknowledgment  was  im- 
material" ) , 

0B.  See  National  Cash  Register  Co. 
V.  Bradbury,  12  Ariz.  99,  96  F  180. 

[a]  irotloe  of  r— rvatloa  of  Utla. 
— ^where  a  statute  required  the  regis- 
tration of  notices  of  reservation  of 
title  In  personalty  sold,  until  the  same 
was  paid  for,  but  was  silent  as  to 
acknowledgment,  it  was  held  that  ac- 
knowledgment was  not  required,  as  In 
such  case  the  Instrument  was  not  evi- 
dence against,  but  in  favor  of,  the 
grantor,  and  there  was  no  good  reason 
why  he  should  be  required  to  acknowl- 
edge it.  Hatfield  V.  Haubert,  61  W. 
Va.  190,  41  SB  144. 

[b]  A  BlMxUPa  eMrUfteata  for  the 
•af*  of  laad  being  required  by  tbe 
California  statutes  to  be  recorded,  but 
nothing  being  said  about  acknowledg- 
ment, the  record  of  such  an  Instrument, 
although  made  without  acknowledg- 
ment, m^  operate  to  give  constructive 
notice.  Foorman  v.  Wallace^  7E  Cat 
652,  17  P  680. 

[c]  A  state  grant  may  be  recorded 
without  further  proof  than  the  certifi- 
cate of  the  secretary  of  state  attested 
by  the  great  seal  of  the  state.  Bar- 
cello  V.  Hapgood,  118  N.  a  712.  24 
BK  124. 

[d]  mstmmsnt  not  affecting  title 
to  land, — (1)  Where  the  recording 
laws  made  acknowledgment  a  pre- 
requisite to  the  recording  of  all  Instru- 
ments affecting  the  title  to  real 
property,  it  was  held  that  a  map  or 
plat  of  city'  tots  was  not  such  an  In- 
strument. Colton  Land,  etc.,  Co.  v. 
Swartz,  99  Cal.  278,  33  P  878.  (2) 
And  the  same  was  held  of  a  copy  of 
a  water  appropriation  notice,  where 
the  statute  requiring  such  Instrument 
to  be  recorded  was  silent  as  to  ac- 
knowledgment Wolfskin  V,  Smith, 
(Cal.  A.)  89  P  1001. 

[e]  An  agreement  for  a  oondl- 
tlonal  sale  at  perso&alty  Is  entitled 
to  record  In  Arlsona,  although  not  ac- 
knowledged. National  Cash  Register 
Co.  V.  Bradbury,  12  Aria.  99,  9S  P 
180. 

[fl    Chattel  snortgage^Under 

Sayles  Rev.  St  Tex.  art  3190b  H  1,  2, 

Erovldtng  that  chattel  mortgages  may 
e  recorded  by  filing  with  the  county 
clerk  either  the  original  or  a  copy, 
but  that  "a  copy  can  only  be  filed 
when  the  original  has  been  acknowl- 


edged," acknowledgment  and  proof  la 
not  required  when  the  original  Is  filed. 
Betterton  v.  Echols,  86  Tex.  212,  20 
SW  63 ;  Chator  v.  Brunswlck-Balke- 
Collender  Co.,  71  Tex.  688,  10  SW  250  ; 
Hick  v.  ItOBS,  71  Tex.  368,  9  SW  31B. 

Ik]  Xnabaiid's  consent  to  wife's 
aotuy  as  sols  trader. — ^Ala.  Code 
I  2250,  prescribing  that  a  husband's 
consent  to  his  wife's  acting  as  a  feme 
sole  trader  shall  In  writing  signed 
by  him  and  filed  with  the  probate 
Judge,  since  It  does  not  expressly  re- 
quire acknowledgment,  entitles  such 
paper  to  record,  although  unacknowW 
edged,  and  Invests  a  certified  c»>py 
of  It  with  like  faith  and  credit  as 
copies  of  acknowledged  Instruments  so 
filed.  SchwarU  v.  Balrd.  100  Ala.  154, 
13  S  S47. 

80.  Dol^  v.  Thurlow,  12  MetC 
(Mass.)  167,  168  (where  Shaw,  C.  J., 
delivering  the  opinion  of  the  court, 
said :  "When,  therefore,  the  Rev.  St- 
c.  69,  I  28,  provide  that  the  deed 
shall  not  be  valid  against  any  other 
person  than  the  granto^  Ac.,  unless 
recorded.  Inasmuch  as  It  cannot  be 
recorded  unless  acknowledged  or  proved, 
one  of  these  prerequisites  la  necessarily 
Implied  In  the  term  'recorded' ;  ana 
according  to  the  well-known  rulc^  on 
which  the  revised  statutes  were  framed, 
of  omitting  unnecessary  and  super- 
fluous words,  what  Is  necessarily  Im- 
plied la  omitted.  The  clause,  then,  is 
to  be  read  as  It  it  stood  thus:  ^No 
conveyance  shall  be  valid  against  any 
person  other  than  the  grantor,  Ac. 
unless  by  a  deed  Eacknowledged  by 
one  or  more  of  the  grantors,  or  proved 
by  one  or  more  subscribing  witnesses, 
and]  recorded  as  provided  la  this 
chapter"');  Grover  v.  Fox,  36  Mich. 
461,  467  (where  Oraves,  J.,  delivering 
the  opinion  of  the  court,  speaking  of 
a  deed  under  a  foreclosure  sale,  said  ; 
"Although  no  acknowledgment  of  execu- 
tion is  In  terms  required  by  the  chapter 
regulating  foreclosures,  still  the  pro- 
fession have  always  considered  that 
the  general  statute  applied  and  ren- 
dered It  necessary  that  the  execution 
should  be  re^larlv  authenticated  to 
complete  the  deed  for  record")  ;  State 
V.  Harman,  B7  W.  Va.,  447.  462,  60 
SE  828  (where  Brannon,  P.,  delivering 
the  opinion  of  the  court,  said :  "When 
we  speak  In  the  Virginias  of  'record- 
ing' a  deed  we  mean  after  acknowl- 
edgment— so  much  BO  that  we  may 
say  that  the  verb  'record'  In  a  statute 
relating  to  recordable  papers  has  a 
technical  meaning,  the  legal  registry 
of  an  acknowledged  or  proven  paper"). 

[a]  "X>tily  exsonted  and  recorded." 
— A  statute  providing  for  scire  facias 
to  foreclose  a  mortgage  "duly  executed 
and  recorded"  does  not  authorize  the 
remedy  In  the  case  of  a  mortgage 
recorded  without  acknowledgment. 
Kenosha,  etc.,  R.  Co.  v.  Sporry,  14  F. 
Cas.  No.  7.712,  3  Bias.  309. 

[b]  Whether  oertUcats  of  ac- 
knowledgment essential.. — An  Ala- 
bama statute,  passed  In  1828,  provided 
for  the  recording  of  deeds  of  trust 
and  required  them  to  be  proved  or 
acknowledged  In  the  same  manner  "as 
deeds  and  conveyances  of  real  estate," 
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statutes  providing  for  the  recordation  of  convey-  j  edgment  or  proof  of  ezeculiioii  a  prerequisite  to 
ances  or  other  instruments  make  a  proper  acknowl-  |  entitle  such  an  instrument  to  re^tration,*"  and 


but  was  allent  as  to  the  certlflcatlon 
of  the  proof  or  adcnowLedgment  In 
Hobaon  v.  KIssam,  8  Ala.  367,  It  waa 
held  that  such  Instruments  -mere  en- 
titled to  be  recorded  If  properly  ac- 
knowledged or  proved,  although  bearing 
no  certlflcate,  and  in  Herbert  v.  Han- 
rfcfc, .  IC  Ala.  581,  the  court,  while 
doubtlDB  the  soundness  of  the  decfsion, 
reafOnned  it  as  a  rule  of  property, 
and  stated  that  an  intimation  to  the 
contrary  in  Brock  v.  Headen,  18  Ala. 
S70,  was  mere  dictum  and  should  not 
be  ranrded  as  law.  Compare  Rogers 
V.  Peli.  \U  N.  y.  E18.  4S  NES  75 
(where  "acknowledgment"  was  held  to 
Imply  both  the  act  and  the  officer's 
certlflcate). 

97.  U.  S.— Hltz  T.  Jenka,  128  V.  S. 
297,  8  set  143,  31  L.  ed.  166;  Prentice 
V.  Duluth  Storage,  eta,  Co.,  68  Fed. 
487,  7  CCA  293;  Loree  v.  Abner,  B7 
Fed.  169,  S  CCA  302  ;  Johnston  v. 
Sutton,  46  Fed.  296. 

Ariz. — Reid  v.  Kleyensteuber,  7 
Ariz.   58,    60   P  879. 

Ark. — Leonhard  v.  Flood,  68  Ark. 
162,  66  8W  781 ;  Grlesler  v.  McKen- 
non,  44  Ark.  617;  Ford  v.  Burks,  37 
Ark.  91 ;  Conner  v.  Abbott,  35  Ark. 
366 :  Martin  v.  O'Bannon,  86  Ark.  62 ; 
HasklU  V.  Sevier,  26  Arit.  162:  Main 
V.  Altttander,  9  Arte.  112,  4T  AmD 
7S2. 

Cat. — Lee  v.  Murphy,  119  CaL  964, 
61  P  649,  966  ;  McMlnn  v.  O'Connor, 
2?  Cal.  238 ;  Landers  v.  Bolton,  26  Cal. 
393 ;  Mesick  V.  Sunderland,  6  Cal.  297  ; 
Wolf  V.  Fogarty,  «  Cal.  224,  6G  AmD 
609 ;  Hastings  v.  Vaughn,  6  Cal.  316. 

D.  C— Ohio  Nat  Bank  v..,BerUn,  26 
App.  218 ;  Chafee  v.  Blatcb!^^,  17  D. 
C.  459. 

Fla.— Norris  v.  BiUlngsley,  37  S  664  ; 
McKeown  v.  Colllna,  38  Fla.  276,  21 
S  103 ;  Parker  v.  Cleveland,  37  Fla. 
39,  19  S  344  ;  Cleland  v.  Long,  34  Fla. 
363,  16  S  272;  Keech  V.  Enriquez,  28 
Fla.  697,  10  S  91 ;  Hope  v.  Johnston, 
28  Fla,  65,  9  S  830;  Kendrick  v. 
Latham,  25  Fla.  819,  6  S  871 ;  Town- 
send  V.  Edwards,  26  Fla.  682,  6  S  212; 
Edwards  v.  Thom,  26  Fla.  222,  6  S 
707  ;  Sanders  v.  Pepoon,  4  Fla.  466. 

Hawaii. — Lalakea  v.  Hilo  Sugar  Co., 

15  Hawaii  670. 

Ida.— Harris  T.  Beed,  21  Ida.  864, 
121  P  780. 

Ind. — Stames  v.  Allen,  161  Ind.  108, 
46  NB  880,  61  NE  78;  Westhafer  v. 
Patterson,  120  Ind.  469.  22  NE  414,  16 
AmSR  330 ;  Bever  v.  North.  107  Ind. 
644,  8  NE  576  ;  Fitzgerald  v.  Goff,  99 
Ind.  28 ;  Westerman  v.  Foster,  57  Inrt. 
408:  Taylor  v.  Ft.  Wayne,  47  Ind. 
274 :  Allen  v.  Vlncennes,  25  Ind.  531 ; 
Doming  V.  State,  23  Ind.  416 ;  Jordan 
T.  Cor«y,  2  Ind.  386,  62  AmD  616 ; 
Doe  V.  Naylor,  2  Blackf.  82 ;  Kothe  v. 
Krag-Reynolds  Co.,  20  Ind.  A.  298,  60 
NE  694. 

Xowa. — Farmers',  etc.,  Bankv.  Stock- 
dale.  121  Iowa  748,  96  NW  782:  Koch 
V.  West,  118  Iowa  468,  92  NW  668, 
96  AmSR  894  and  note:  Sherod  v. 
Ewell.  104  lom,  263,  78  NW  498; 
Smith  V.  Clark,  100  Iowa  606,  69  NW 
1011 ;  Waterhouse  v.  Black,  87  Iowa 
817,  54  NW  342;  Carleton  Bylng- 
ton,  18  Iowa  482 ;  Jonra  v.  Berkshire, 

16  Iowa  248,  88  AmD  412:  Brlnton 
V.  Seevers,  12  Iowa  889 :  Brewer  t. 
Crow,  4  Qreene  520;  Oould  T.  Wood- 
ward, 4  Greene  82. 

Kan. — Fisher  v.  Cowles,  41  Kan. 
418,  21  P  228  ;  Mesklmen  v.  Day,  85 
Kan.  46,  10  P  14 ;  GuUd  v.  Ohio  Lodge 
No.  132.  6  Kan.  A  6T.  49  P  684. 

Ky.— Belcher  v.  Polly,  106  SW  818. 
32  KvL  623;  SwafTord  v.  Herd.  65 
SW  808,  23  KyL  16S6 ;  Mlddlesboro 
Waterworks  Co.  v.  Neal,  106  Ky.  686, 
49  SW  428 :  Herd  v.  Clat,  12  SW  466  ; 
Edwards  v.  Brlnker,  9  Dana  69 ;  Miller 
V.  Henshaw,  4  Dana  825 ;  Pyle  v, 
Maulding.  7  J.  J.  Marsh.  202;  Blight 
V.  Banks,  «  T.  B.  Men.  192,  17  AmD 
136;  Eastland  v.  Jordan.  3  Bibb  186. 

Me. — Brown  v.  Lunt,  37  Me.  423. 

Md. — Dyson  v.  Sommonn,  48  Md. 
207:  Brydon  v.  Campbell,  40  Md.  881; 


Berry  v.  Matthewd,  IS  Md.  687;  6udd 
V.  Brooke,  3  Gill  198,  43  AmD  821; 
Johns  V.  Reardon,  3  Md.  Ch.  67. 

Mass. — Palmer  v.  Paine,  9  Gray 
66 ;  Graves  v.  Graves,  6  Gray  391 ; 
Dole  V.  Thurlow,  12  Mete  157 ;  Blood 
V.  Blood,  23  Pick.  80 ;  Ward  v.  Puller, 
15  Plck.-il86;  Pldge  y.  Tyler,  4  Mass. 
54L  ^ 

Mich. — Chicago  Lumbering  Co.  v. 
Powell,  120  Mich.  61,  78  NW  1022; 
Dohin  V.  HasklzL,  88  Mich.  144,  60 
NW  108;  Pop*  V.  Cutler,  34  Mich. 
160;  Brown  v.  McCormlck,  28  Mich. 
215:  Buell  V.  Irwln,  84  Mich.  146: 
Farmen',  etc..  Bank  v.  Bronson,  14 
MIch.<  a«l;  Harrington  v.  Fish,  10 
Mich.  416;  Dew^  v.  Campau,  4  Mich. 
666.  See  also  People  v.  Marlon,  29 
MlCh.  ^1. 

Minn.— Tweto  v.  Horton.  90  Minn. 
461,  07  NW  128;  Benson  Bank  v. 
Hove,  46  Minn.  40.  47  NW  449 ;  Cogan 
v.  Cook,  22  Ulnn.  117:  Lowry  v. 
Harria  12  Minn.  266 ;  Baker  v.  St. 
Paul,  8  Minn.  491 ;  Base  v.  Arper.  6 
Minn.  220 ;  Parret  v.  Sbaubhut,  5  Minn, 
323,  80  AmD  424  ;  Minor  v.  Wllloughby, 
3  Minn.  226. 

Mfss. — Llgon  V.  Barton,  88  Miss.  186, 
40  S  565  ;  Elmslle  v.  Thurman,  87 
Miss.  537,  40  S  67;  Buntyn  v.  Ship- 
pers' Compress  Co.,  63  Miss.  84 ; 
Loughridge  v.  Bowland,  62  Miss.  546. 

Mo. — Heintz  v.  Moore,  246  Mo.  226, 
151  SW  449 ;  Williams  v.  Butterfleld, 
214  Mo.  412,  114  SW  13;  Vincent  v. 
Means,  207  Mo.  709,  106  SW  8 ;  Wil- 
liams V.  Butterfleld,  182  Mo.  181,  81 
SW  615 ;  Ftoley  v.  Babb,  173  Mo.  257, 
73  SW  180 ;  German  American  Bank 
V.  Carondelet  Real  Est.  Co.,  160  Mo. 
570,  61  SW  691 :  Brim  v.  Fleming, 
136  Mo.  697,  37  SW  601 ;  Hughes  v. 
Morris.  110  Mo.  306,  19  SW  481 ; 
Hainey  v.  Alberry,  73  Mo.  427 j  Wil- 
liams V.  Moniteau  Nat.  Bank,  72  Mo. 
292;  Black  v.  Gregg,  68  Mo.  666  ; 
Dalton  V.  Fenn,  40  Mo.  109  ;  Stleriin 
V.  Daley,  37  Mo.  483  ;  Lemay  v.  Pou- 
penez,  35  Mo.  71 ;  Allen  v.  Moss,  27 
Mo.  364  ;  Selklng  v.  Hebel,  1  Mo.  A. 
340. 

Nebr. — ^Hooker  v.  HannnUI.  7  Nebr. 
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N,  H. — Lovell  V.  Osgood,  60  N.  H. 
71;  Stevens  v.  Morse,  47  N.  H.  532; 
Wendell  v.  Abbott.  43  N.  H.  68;  Hill 
V.  GUman.  39  N.  H.  88. 

N.  J. — Earle  v.  Earle,  16  N.  J.  I* 
273 ;  Longley  v.  Sperry,  72  N.  J.  Bq. 
537.  66  A  1062;  Chandler  v.  Herrlck, 
11  N.  J.  Eq.  497. 

N.  M.— McBee  V.  O'Connell.  16  N. 
M.   469,  120  P  734. 

N.  Y.— Irving  v.  Campbell,  121  N.  T. 
353.  24  NE  821,  8  LRA  620  [rev  66 
N.  T.  Super.  224,  4  NTS  103]  ;  Wash- 
bum  v.  Bumham,  63  N.  Y.  182;  Peck 
V.  Mallams,  10  N.  T.  609  ;  Leavitt  v. 
Thornton,  123  App.  Dlv.  688,  108' NYS 
162  ;  Armstrong  v.  Combs,  16  App.  Dlv. 
246,  44  NTS  171 ;  Stoddard  v.  Rotton. 
18  N.  T.  Super.  878;  Smith  v.  Boyd, 
10  Daly  149,  14  AbbNCas  447,  67 
HowPr  861  [rev  on  other  grounds  101 
N.  Y.  473,  6  NE  8191:  Moran  v. 
Stader,  62  Mlac.  886,  108  NTS  176 ; 
Joklnlsky  v.  MUler.  44  Misc.  239,  88 
NTS  928;  Peo.  v.  New  Tork,'«  AbbPr 
130;  Wetmore  V.  Roberts,  10  HowPr 
61 ;  Card  v.  Bird,  10  Paige  426  :  Wol- 
cott  V.  SuIllvaD,  1  Edw.  899 ;  Williams 
V.  Blrbeck.  Hoffm.  869 ;  Dlas  v./Olover, 
Hoftm.  71. 

N.  C— Allen  v.  Burch,  142  N.  C. 
624,  66  SE  354  ;  Lance  v.  Talnter.  137 
N.  C.  249,  49  SE  211;  Hatcher  v. 
Hatcher.  127  N.  C.  200,  37  SE  207  ; 
Blanton  v.  Bostic,  126  N.  C.  418.  35 
SE  1036;  Bernhardt  v.  Brown,  122  N. 
C.  687,  29  SE  884.  65  AmSR  726  ; 
Barrett  v.  Barrett.  120  N.  C.  127,  26 
SE  691,  36  LRA  228  :  Hughes  v.  Long, 
119  N.  C.  62,  26  SE  743  ;  Qulnnerly 
V.  Qulnnerly,  114  N.  C.  145,  19  SE  99  : 
Williams  V.  Kerr.  113  N.  C.  806,  18  SE 
501 ;  Duke  v.  Markham,  105  N.  C. 
181.  10  SE  1017,  18  AmSR  889  ;  Ander- 
son v.  Logan,  99  N.  C.  474.  S  SB  704 ; 
Todd  T,  Outlaw,  79  N.  a  386;  Sud- 


dereth  r.  Smyth,  86  N.  C.  462;  Smith 
V.  Castrlx,  27  N.  a  618.  See  also 
Gordon  v.  CoUett,  107  N.  C.  362,  12 
SE  332. 

Oh. — Straman  v.  Rechtlne,  68  Oh. 
St  443,  61  NE  44;  Amlck  v.  Wood- 
-worVd.  68  Oh.  St  86,  60  NE  437 ;  White 
V.  Denman,  1  Oh.  St  110 ;  Brannon  v. 
Brannon,  2  Disn.  224. 

Okl. — Qeneseo  First  Nat.  Bank  v. 
National  Live  Stock  Bank,  18  OkL 
719,  76  P  130. 

Or. — WilUama  v.  Ontario  First  Nat 
Bank,  48  Or.  671,  87  P  890 ;  Nodine 
v.  Union,  42  Or.  613,  72  P  682;  Moore 
V.  Thomas,  1  Or.  201. 

Pa.— Velott  V.  Lewis,  102  Pa.  82«: 
Powell's  Appeal.  88  Pa.  403  ;  Zeigler 
T.  Shomo,  78  Pa,  S67;  Vlckroy  v.  Mo- 
KnIaAit.  4  Blnn.  204:  Lancaster  v. 
Flowers,  0  Pa.  DIat  241,  2S  Fa.  Co. 
613 ;  Gans  v.  Drum.  24  Fa.  Ca  481. 

S.  C. — Watts  V.  whetstone,  79  8.  C. 
367,  60  SE  703 ;  Armstrong  v.  AUsthi, 
46  S.  C.  69,  22  SE  763,  29  LRA  772; 
Wood  V.  Reeves,  23  S.  C.  882 :  Wool- 
folk  V.  Granltevllle  Mfg.  Co.,  23  8.  a 
832;  Villard  v.  Robert  20  S.  C.  Eq. 
398.  See  also  Wlngo  v.  Parker,  19 
S.  C.  9. 

S.  D.— Prtce  v.  Madison.  17  R  D. 
247,  96  NW  933.  See  also  Cooper  v. 
Harvey,  21  S.  D.  471,  113  NW  717. 

Tenn. — Chllders  v.  W.  H.  Coleman 
Co.,  122  Tenn.  109,  118  SW  1018; 
Citizens'  Bank  v.  McCarty,  99  Tenn. 
469,  42  SW  4  ;  McGuire  v.  Gallagher, 
96  Tenn.  849,  32  SW  209 ;  Saunders 
V.  Hackney,  10  Lea  194 ;  Harrison 
V,  Wade,  8  Coldw.  605 ;  Mclver  v. 
Robertson,  3  Terg.  84;  Llterer  v.  Hud- 
dleston.  (Ch.  A.)  62  SW  1003;  Ala- 
bama Marble,  etc,  Co.  v.  Chattanooga 
Marble,  etc..  Co.,  (Ch.  A.)  87  SW 
1004. 

Tex. — Punchard  v.  Masterson,  100 
Tex.  479,  101  SW  204;  Heintz  v. 
Thayer,  92  Tex.  668,  60  SW  929,  61 
SW  640  [rev  <Civ.  AJ  60  SW  175] ; 
Stiles  V.  Japhet  84  "Tex.  91,  19  SW 
460  ;  Carleton  v.  Lombard],  81  Tex 
866,  16  SW  1081 ;  Coffey  v.  Hendricks, 
66  Tex.  <76,  2  SW  4T;  McDaniel  v. 
Needham,  61  Tex.  269 ;  Peters  v.  Clem- 
ents, 46  Tex.  114 ;  Berry  v.  Donley, 
36  Tex.  737  ;  Holllday  v.  Cromwell, 
26  Tex.  188 ;  Deen  v.  Wills,  21  Tex. 
642 ;  Craddock  v.  Merrill,  2  Tex.  494  ; 
Simmons  v.  Hewitt,  (Civ.  A.)  87  SW 
188 ;  Schultz  V.  Tonty  Limaber  Co.. 
36  Tex.  Civ.  A.  448,  82  SW  863: 
Rtvlere  v.  Wllkens,  81  Tex.  Ctv.  A 
464,  72  SW  608;  Heintz  v.  O'DonneU, 
17  Tex.  Civ.  A.  21.  42  SW  797 ;  Ouinn 
v.  Muslck,  (Civ.  A.)  41  SW  723; 
Daugherty  v.  Yates,  13  Tex.  Civ.  A, 
646,  36  SW  937  ;  Masterson  v.  Todd, 
6  Tex.  Civ.  A.  131,  24  SW  682.  See 
also  Stramler  v.  Coe,  16  Tex.  211. 

Utah. — Murray  v.  Beal,  33  Utah  648, 
66  P  726  ;  Tarpey  v.  Deseret  Salt  Co., 
5  Utah  206,  14  P  338. 

Vt — Pope  V.  Henry,  24  Vt  660 ; 
Isham  V.  Bennington  Iron  Co.,  IS  VL 
380;    Sawyer  v.   Adams,   8   vt  172, 

30  AmD  469 ;  Stevens  v.  Brown.  S  Vt 
420.  23  AmD  215  ;  Holsinston  v.  Hola- 
tngton,  2  Alk.  236. 

Va. — Hunton  v.  Wood,  101  va.  64, 
43  SE  186;  Leftwlch  v.  Richmond,  100 
Va.  164,  40  SE  661 ;  Iron  Belt  Bldg., 
etc.,   Assoc.   v.   Groves,    96    Va.  138, 

31  SE  23 ;  Nicholson  v.  Gloucester 
Charity  School,  93  Va.  101,  34  SB  899 ; 
Barton  v.  Brent,  87  Va.  386,  13  SE 
29 ;  Raines  v.  Walker.  77  Va. '  92 ; 
Moore  v.  Auditor  of  Public  Accounts, 
3  Hen.  &  M.  (IS  Va.)  232.  See  also 
Tarrant  r.  Core,  IOC  Vs.  161,  60  SE 
228. 

W.  Va. — South  Penn  Coal  Ca 
Smith,  63  W.  Va.  687.  60  8E  693; 
Webb  V.  Bitter,  <0  W.  Va.  192.  64  SB 
484  ;  State  V.  Harman.  67  W.  Va.  447. 
60  SE  828 ;  Hatfteld  Haubert.  61  W. 
Va.  190,  192.  41  SE  144  [quot  Cyc] : 
Abney  v.  Ohio  Lumber,  etc,  Co.,  45 
W.  Va.  446,  32  SE  266;  Parkeraburg 
Nat  Bank  v.  Neal,  28  W.  Va.  744; 
Tavenner  v.  Bux^       W.  Va.  «6«; 
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material  alterstionB  made  in  the  instrament  after 
aeknowledgment  necessitate  reacknowledgment  to 
entitle  it  to  r^stration.'^ 

19]  c.  Effect  of  Bacoidiac  UnuAaowladfed 
InitTiuiieiit.  Where  the  statnte  prescribes  aeknowl- 


Johaston  v.  QrlawoW,  8  W.  Va.  240; 
Fleming  v,  Brvln,  6  W.  Va.  216. 

Wis. — Harrass  v.  Edwards,  94  Wia. 
459.  69  NW  «» ;  Ely  v.  "WUcox,  20  Wis. 

M8.  91  AmD  4S6.    _  ,  o  u  «. 

Rng. — lAtouche  V.  Dunaany,  1  Sch.  A 
Let  187. 

[a]  Baastm  of  tlw  rula^d)  Tbe 
purpoea  of  requlrlnff  acknowledgment 
or  proof  aa  a  cODdlUon  precedent  to 
valid  registration  is  "to  keep  the  rec- 
ord! pure  and  free  from  false  writings 
operating  aa  clouds  upon  title,  and  to 
prevent  forgery  and  at  the  same  time 
furnish  purchasers  with  such  evidence 
el  Utle  as  ther  may  Justly  rely  on/' 
Per  Dent,  P..  In  Hatfield  v.  Haubert, 
SI  W.  Va.  l40,  1»1.  41  SB  144.  (2) 
-One,  and  perbmia  the  inlncii>al,  object 
of  requiring  an  acknowledgment  as  a 
arellmlaazy  to  raislstratlon  la  to  afford 
security  that  the  deeds  which  are  put 
upon  record  an  genuine  and  were  in- 
tiSded  to  be  delivered."  P«r  Field, 
C.  J.,  In  Hayden  v.  Plsrcflw  1«6  Mass. 
S59,  $<3,  43  NB  119.  ,  ^ 

[b]  A  plat  of  a  tom  not  signed 
and  acknowledged  as  required  by  law 
Is  not  entitled  to  record.  Taylor  v. 
FL  Wayne,  47  Ind.  274. 

[c]  Aa  assigirment  of  a  oottTsjr- 
saos  of  atamOlng'  ttmbar,  not  being 
ftcknowledged,  Is  not  entlUed  to  regis- 
tration. Chflders  v.  Wm.  H.  Coleman 
Co.,  122  Tenn.  109.  118  SW  1018. 

[d]  Deed  of  hnsbaad  and  wife  not 
sekaowledged  hj  ansband. — ^Where  a 
deed  executed  by  husband  and  wife 
la  not  acknowledged  by  the  husband. 
It  Is  not  entitled  to  record  as  his 
deed,  and  therefore  an  oUclal  copy  of 
It  la  not  evidence  of  his  ezecutl<m  of 
the  deed.  Swafford  T.  Herd,  96  SW 
803,  28  KyL  1E».  _^ 

[e]  Adjadloatlon  by  probata  oonrt. 
—Since  the  North  Carolina  act  of  1868 
It  has  been  a  prerequisite  to  valid 
reRlatratlon  that  the  probate  court 
ahall  make  an  adjudication  that  the 
instnunent  has  been  duly  acknowledged 
or  proved  and  the  certlflcate  thereof 
is  In  proper  form.  Johnson  v.  Ever- 
Bole  LumW  Co.,  147  N.  C.  249,  60 
SE  1129 ;  Cosad  v.  McAden,  147  N.  C. 
10,  61  SE  638  :  Deans  v.  Pate,  114 
N.  C.  194,  19  SE  146.  Compare  Young 
v.  Jackson,  92  N.  C.  144 ;  Holmes  v. 
Marahall,  72  N.  C.  87. 

It]  Aoknowledffinent  wUlo  u»alA 
tsxes  ontatandtny^By  the  Louttwaa 
statutes,  officers  are  forbidden  to  take 
the  acknowiedgmoit  of  any  conveyance 
of  land  unless  all  taxes  thereon  have 
been  paid,  and  it  Is  held  that  an  ac- 
knowledgment taken  where  unpaid 
taxes  are  ontatandlng  is  void  and 
does  not  entitle  the  instrument  to  be 
recorded  or  received  in  evidence.  Chad- 
vlck  v.  Gulf  States  Land,  etc^  Ca.  74 
Fed.  616,  20  CCA  662. 

[g]  In  Oacafgla  the  Instrument 
must  be  properly  attested  by  an  officer, 
or  acknowledged  by  the  grantor,  or 
proved  by  witnesses,  to  be  entitled  to 
record.  Oray  Lumber  Co.  -v.  Harris, 
127  Ga,  693,  56  SE  252  ;  Baxley  v. 
Baxley,  117  Oa.  60,  43  SE  436 ;,  Mc- 
CandlesB  v.  Yorkshire  Guarantee,  etc., 
Corp.,  101  Ga.  180,  28  SE  663;  Kin? 
r.  Sears,  91  Ga.  577,  18  SE  830 ;  White 
v.  Magarahan,  87  Oa.  217,  13  SE  509  ; 
Xew  England  -Mortg.  Security  Co.  v. 
Ober.  84  Ga.  294,  10  SE  625  ;  Mac- 
Kenzle  v.  Jackaon,  82  Ga.  80,  8  SE 
77;  Heam  v.  Smith,  59  Ga.  704  ;  E:aton 
V.  Freeman.  &8  Ga.  129;  Payne  v. 
McKlnney.  80  Qa.  83. 

[h]  Aoknowladgmant  by  purohaaev 
«nly.~-Where  a  contract  for  a  sale  of 
land  was  acknowledged  by  the  pur- 
chaser, but  not  by  the  vendor.  It  was 
sot  entitled  to  record.  Helntz  v. 
Moore.  246  Mo.  326,  161  SW  449. 

in  mat*  tha  graBtos  rafaaaa  to 
anau«ladc««  (1)  the  Instrument  may, 
under  the  statutes  of  some  of  the 


New  England  states,  be  recorded  with- 
out acknowledgment,  and  such  record 
will  give  constructive  notice  for  a 
specified  period  and  thereafter  until 
the  flnal  determination  of  a  proceed- 
ing to  compel  acknowledgment.  See 
Conn.  Gen.  St  (1902)  9  4033:  Me. 
Rev.  St.  (1903)  c  70  ||  23-25;  Mass. 
Rev.  Laws  <1902)  c  127  )  14 ;  N.  H. 
Pub.  St.  (1901)  c  137  I  7;  Vt  St. 
(1894)  S  2230.  See  also  Wendell  v. 
Abbott,  42  N.  H.  68 ;  Catlin  v.  Wash- 
bum,  2  Vt.  26 ;  Holslngton  v.  Holslng- 
ton,  2  Alk.  (VL)  28S.  (2)  But  under 
a  statute  making  the  record  of  an 
imacknowledged  deed,  otherwise  suffi- 
ciently executed,  notice  to  purchasers 
and  levying  creditors  for  sixty  days 
fnnn  the  time  of  recording,  and  from 
than  till  the  flnal  determination  of  a 
process  to  compel  acknowlednnent,  the 
recording  of  such  a  deed  la  uiel^ectual 
for  any  other  purpose.  Holslngton  v. 
Holslngton,  2  Alk.  (Vt)  286. 

li}  VnaoBBtlma  wbon  daoA  loav 
of  reoert.  A  deed,  of  record  for  more 
than  for^  years,  and  containing  the 
words,  "Signed,  sealed,  and  delivered 
in  the  presence  of  [two  named  parties]. 
Jurat,"  was  presumptively  legally  pro- 
bated and  duly  registered.  Moore  v. 
Quickie,  169  N.  C.  129,  74  SB  927. 

•8.  Harvey  v.  Crane,  11  F.  Cas.  No. 
6,178,  2  BIsa  496  ;  Bryant  v.  Charles- 
ton Bank.  107  Tenn.  &60,  64  SW  896. 
Compare  Henke  v.  Stacy,  26  Tex.  Civ. 
A.  272;  ei  SW  609. 

M.  U.  8. — ^Hepburn  v.  Dubois,  12 
Pet.  845,  9  U  ed.  1111 ;  SIcard  v. 
Davis,  6  Pet  124,  8  L.  ed.  842  ;  Hodg- 
son V.  Butts,  8  Cranch  140,  2  L,  ed. 
391 ;  Prentice  v.  Duluth  Storage,  etc, 
Co.,  58  Fed.  487.  7  CCA  293 :  Hill  v. 
Gordon,  46  Fed.  276 ;  Shults  v.  Moore, 
2  F.  Cas.  No.  12,824,  1  McLean  620 ; 
Morton  v.  Smith,  17  F.  Caa  No.  9,867, 
2  Dill.  216;  Doe  v.  Smith,  28  F.  Caa. 
No.  18,644,  8  McLean  362. 

Ark. — CM^n  v.  Abraham.  48  Ark. 
420:  Wright  v.  Graham,  42  Ark.  140; 
Simpson  V.  Montgomery,  26  Ark.  865, 
99  AmD  228:  Hasklll  v.  Sevier,  2S 
Ark.  1621  Jacoway  v.  Gault  20  Ark. 
190,  78  AmD  494 ;  Main  v.  Alexander, 
9  Ark.  112,  47  AmD  782. 

Cal.r— Lee  v.  Murphy,  119  Cal.  864. 
61  P  649,  966;  Emerlc  v.  Alvarado,  90 
Cal.  444,  27  P  366 ;  Hurlbutt  v.  Bute- 
nop,  27  Cal.  50;  Ricks  v.  Reed,  19 
Cal  661;  Pogarty  v.  PInUy,  10  Cal. 
289,  70  AmD  714;  Kelaey  v.  Dunlap, 
7  Cal.  160;  Wolf  V.  Ftmctr.  «  Cal. 
224,  66  AmD  SOS. 

D.,  C— Ohio  Hat  Bank  v.  Berlin,  26 
App.  218;  Chafee  v.  Blatchford,  17 
D.  C.  469. 

Pla. — Edwards  v.  Thom,  26  Fla.  222, 
6  8  707. 

Qa. — New  England  Mortg.  Security 
Co.  V.  Ober,  84  Qa.  294,  10  SE  625  ; 
Hemdon  v.  Doe,  7  Ga.  432,  60  AmD 
406. 

Hawaii. — Lenehan  v.  Akana.  6 
Hawaii  638. 

Ida.— Harris  v.  Reed,  21  Ida.  864, 
121  P  780. 

Ind. — Kothe  v.  Krag-Reynolds  Co., 
20  Ind.  A.  293,  60  XE  694. 

Iowa. — Farmers',  etc..  Bank  v.  Stock- 
dale,  121  Iowa  748,  96  NW  732  ; 
Bardsley  v.  German-American  Bank, 
113  Iowa  216,  84  NW  1041;  Smith 
V.  Clark,  100  Iowa  605,  69  NW  1011 ; 
City  Bank  v.  Badtke,  87  Iowa  368.  64 
NW  436 ;  Greenwood  v.  Jenswold,  69 
Iowa  53,  28  NW  433  ;  Wlllard  v. 
Cramer,  36  Iowa  22; 'Wilson  v.  Traer, 
20  Iowa  231 ;  Newman  v.  Samuels, 
17  Iowa  628  ;  Reynolds  v.  Kingsbury, 
16  Iowa  288 ;  Brlnton  v.  Seevers,  12 
Iowa  389  ;  Suiter  v.  Turner.  10  Iowa 
617 ;  Dussaume  v.  Burnett,  6  Iowa 
95;  Blatn  v.  Stewart  2  Iowa  888: 
Wlckersham  v.  Reeves,  1  Iowa  418 : 
Brewer  v.  Crow,  4  Greene  820. 

Kan.— FlB^er  v.  Cowles,  41  Kan.  418, 


edgment  as  a  prerequisite  to  r^istration,  the  reoord- 
ing  of  on  unacknowledged  instrument  will  not 
confer  the  benefits  enjoyed  by  a  properly  recorded 
instnunent  and  will  not  operate  as  eimstraetiTe 
notice  to  amy  one    but  where  the  statnte  aath<ni2e8 

21  P  228;  Sanford  v.  Weeks,  S8  Kan. 
319.. 16  P  466,  6  AmSR  748  ;  Wlcker- 
sham V.  Chicago,  Zlno  Co..  IS  Kan. 
481,  26  AmR  784. 

Ky. — Simpson  v.  Lovlncr,  8  Bush 
458,  96  AmD  252. 

Me. — Brown  v.  Lunt  87  Me.  422; 
Do  Witt  V.  Moulton.  17  Me.  418. 

Md. — Sltler  V.  McComas,  66  Md. 
186,  6  A  627;  Cockey  v.  Milne,  16  Md. 
200:  Johns  v.  Scott  5  Md.  81;  Price  v. 
McDonald,  1  Md.  408,  64  AmD  667. 

Mass. — Graves  v.  Graves,  6  Gray 
891;  Dole  v.  Thurlow.  12  Mete  167; 
Blood  T.  Blood.  28  Pick.  80;  Stgour- 
ney  v.  Lamed,  10  Pick.  72;  Marshall 
V.  Flsk,  6  Mass.  24,  4  AmD  76: 
Pldge  V.  Tyler,  4  Masa  641. 

Mich.— Price  Haynaa,  87  Mloh. 
487;  Peo.  V.  Marlon,  29  Mich.  81; 
Farmertf,  etc.  Bank  V.  Bronaon,  14 
Mich.  861;  Galpln  v.  Abbott,  <  Mich. 
17. 

Minn.— St  I^ul  Title  Ina.  etc^  Co. 
V.  Berkey,  SS  MUin.  497,  6S  KW  60: 
Thompaon  T.  Scheld,  89  Minn.  102,  88 
NW  801,  18  AmSR  619;  Cogan  t. 
Cook,  22  Minn.  187. 
_  Miss.— Llffon  T.  Barton.  88  Miss. 
136,  40  S  665;  ElmsUe  v.  Thurman, 
87  Miss.  637.  40  S  67;  Buntyn  v. 
Shippers'  Compress  Co.,  63  Miss.  94; 
Wasson  v.  Connor,  64  Miss.  851; 
Loughrldge  v.  Bowland,  62  Miss.  646; 
Baas  V.  Estill,  60  Miss.  800;  Work 
v.  Harper,  24  Miss.  617;  Tillman  v. 
Cowand,  20  Miss.  262. 

Mo.~WiUJams  v.  Butterfleld,  182 
Mo.  181,  81  SW  615;  Flnley  v.  faabb, 
173  Mo.  257,  73  SW  ISO;  German 
American  Bank  v.  Carondelet  Real 
Est  Co.,  ISO  Mo.  570,  51  SW  691; 
Muslck  v.  Barney,  49  Mo.  468;  Bishop 
V.  .Schneider,  46  Mo.  472,  2  AmR  638; 
Stevens  v.  Hampton,  46  Mo.  404;  Sel- 
klng  v.  Hebel,  1  Mo.  A.  340. 

Nebr, — Keeling  v.  Hoyt.  81  Nebr. 
463.  48  NW  66;  Heelan  v.  Hoagland, 
10  Nebr.  611,  7  N.  W.  282;  Irwin  v. 
Welch,  10  Nebr.  479.  6  NW  763. 

N.  H.— Brown  t.  Manter,  88  N.  H. 
468;  Montgomery  v.  Dorion,  6  N.  H. 
260. 

N.  J. — Longlay  v.  Sperry,  72  N.  J. 
Eq.  537,  66  A  1062. 

N.  Y.— Bradley  v.  Walker.  188  N. 
Y.  291,  88  NB  1079;  Fryer  v.  Rocke- 
feller, 63  N.  Y.  268;  I^vltt  v.  Thorn- 
ton, 123  App.  DIv.  688,  108  NYS  162; 
Armstrong  v.  Combs,  16  App.  Dlv. 
246,  44  NYS  171. 

N.  C— Withrell  v.  Murphy,  154  N. 
C.  82,  88,  69  SE  748  (where  It  was 
said:  "Unless  the  deed  has  been 
duly  proved,  the  registration  Is  In- 
ettectual  to  pasa  the*  title  as  against 
creditors  and  purchasers");  Lonjr  v. 
Crews,  113  N.  C.  266,  18  SB  498. 

Okl. — Qeneseo  First  Nat  Bank  v. 
National  Live  Stock  Bank,  IS  OkL 
719,  76  P  180. 

Or.-T-Wllllams  v.  Ontorlo  First  Nat. 
Bank,  48  Or.  571,  87  P  890;  Fleschner 
v.  Sumpter,  12  Or.  161,  6  P  606:  Mus- 
grove  T.  Bonaer,  6  Or.  818,  20  AmR 
737. 

Pa. — McKean,  etc..  Land  Impr,  Co, 
v.  Mitchell.  35  Pa.  269,  78  AmD  835; 
Green  v.  Drinker,  7  Watts  &  S.  440; 
Kerns  v.  Swope,  2  Watts  75;  Barney 
V.  Sutton,  2  Watts  31 ;  Helster  v. 
Former,  2  Blnn.  40,  4  AmD  417;  Simon 
v.  Brown,  3  Yeates  186,  2  AmD  368. 

g.  c— Watts  V.  Whetstone,  79  S.  C. 
357,  60  SE  703;  Wood  v.  Reeves,  23 
9.  C.  382;  Woolfolk  v.  GranltevlUe 
Mfg.  Co.,  22  S.  C.  332. 

S.  D. — Banbury  v.  Sherln,  4  S.  D. 
88.  66  NW  723;  Cannon  v.  Demlng, 
8  S.  D.  421.  68  NW  863. 

Tenn. — Henderson  v.  McGhee,  6 
Helsk.  55;  Alabama  Marble,  etc.,  Co. 
V.  Chattanooga  Marble,  etc.,  Co.,  (Ch. 
A.)  87  SW  1004.  ^ 

Tex. — Stiles  v.  Japhet  84  Tex.  91, 
19  SW  460;  Hill  V.  iiylor,  77  Tex. 
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record,  but  contains  no  provision  requiring  acknowl- 
edgment as  a  prerequisite  thereto,  an  instrument 
which-  is  recorded,  although  unacknowledged,  will 
operate  as  constructive  notice,^  and  in  some  states 
the  statutes  expressly  provide  that  the  record  of 
an  unacknowledged  instrument  shall  operate  as 


notice,* 

20]  3.  To  Authorise  Admission  in  ETidencft'— 
a.  In  OeneraL  As  a  general  rule  instruments  which 
are  not  acknowledged  or  proved  for  record  as  re- 
quired by  statute  cannot  be  admitted  in  evidence 
without  proof  of  their  execution}*  and  this  is  true 


S9B,  14  SW  366;  Hayden  v.  MoflEatt, 
74  Tex.  647,  12  SW  820,  15  AmSR  866; 
Taylor  v.  Harrison,  47  Tex.  454,  26 
AmR  304;  Fordtrao  v.  Perry,  (Civ. 
A.)  60  SW  1000;  DauRherty  v.  Yates, 
IS  Tex.  Civ.  A.  646,  35  SW  937:  Kal- 
amazoo Nat.  Bank.  v.  Johnson,  6  Tex. 
Civ.  A.  535,  24  SW  360. 

VL— Wood  V.  Cochrane,  39  Vt.  544; 
Isham  V.  Bennington  Iron  Co.,  19  Vt 
230;  Holslngton  v.  Holslngton,  2  Alk. 
235. 

Va.— Hunton  v.  Wood,  101  Va.  54, 
43  SB  186;  Iron  Belt  Bldg.,  etc.. 
Assoc.  V.  Groves.  96  Va.  138,  31  SB 
23;  I>avls  v.  Beasley,  75  Va.  491; 
Moore  v.  Public  Account  Auditor,  8 
Hen.  &  M.  (13  Va.)  232. 

W.  Va.— Webb  v.  Rltter,  60  W.  Va. 
193.  64  SE  484;  Cox  v.  Wayt,  26  W. 
Va.  807.  Compare  South  Penn  Goal 
Co.  T.  Smith,  68  W.  Vs.  687,  60  SE 
693. 

WlH. — PallaHB  V.  Pierce,  30  Wis. 
443;  Bly  v.  Wilcox,  20  Wis.  623.  91 
AmD  436;  Myrlck  T.  McMillan,  13 
Wis.  188. 

[a]  A  oertUM  oopr  of  tli*  MOOrd 
of  an  alleged  conveyance  of  real 
estate  In  the  form  of  a  lease  which 
was  unacknowledged  waa  inadmissi- 
ble to  prove  the  Instrument  on  the 
issue  of  title.  Winter  v.  Dibble,  261 
ni.  SOO.  96  NB  1093. 

1.  U.  — Stebblns  v.  Dxmcan,  108 
17.  8.  82,  2  set  813,  27  U  ed.  641: 
Carpenttt-  Dexter,  8  Wall.  613,  19 
L.  ed.  426;  OlUesple  v.  Reed,  10  F. 
Cas.  No.  6,486,  8  McDeaa  377. 

Ala. — Foxworth  v.  Brown,  120  Ala. 
59.  24  .  S  1:  Schwarti  v.  Balrd,  100 
Ala.  154,  13  S  947;  BIckley  v.  Keenan, 
eo  Ala.  293;  Merritt  v.  Phenlx,  48  Ala. 
87. 

Colo. — Owers  v.  Olathe  Silver  MIn. 
Co..  6  Colo.  A.  1,  39  P  980, 

111. — McCormich  v.  Evans.  88  III. 
327;  Reed  v.  Kemp,  16  111.  445;  Jollet 
First  Nat  Bank  v.  Adam,  34  III.  A. 
169. 

Kan.— Brown  v.  Simpson,  4  Kan. 
76;  Simpson  v.  Mundee,  3  Kan.  172. 

Mo. — Ryan  V.  Carr,  46  Mo.  48S. 
See  also  Singer  Mfff.  Co.  v.  BhuU, 
74  Mo.  A.  480. 

W.  Va.— Hatfield  v.  Haubert,  81 
W.  Va.  190,  188,  41  SB  144  [quot 
Cyc]. 

[al    Sheriff**  oerUfloate  of  Mle, — 

Under  Pol.  Code  i  4237,  requiring  a 
recorder  to  record  all  certificates  of 
sales  of  real  estate  and  not  providing 
for  any  acknowledgment  of  the  same, 
a  sherlfTs  certificate  of  sale,  filed 
and  recorded.  Imparts  notice  to  the 
world,  although  unacknowledged. 
Foorman  v,  Wallace,  75  Cal.  662,  17  P 
680. 

S.  Stebblns  V,  Duncan,  108  IT.  S. 
82.  2  set  32.  27  L.  ed.  641:  Kenosha, 
etc.,  R.  Co.  v.  Sperry,  14  F.  Cas.  No. 
7.712,  8  Bias.  809;  Foxworth  v.  Brown, 
120  Ala.  59,  24  S  1;  BIckley  v.  Ker- 
nan,  60  Ala,  293:  Merritt  v,  Phenlx, 
48  Ala.  87:  Jollet  Flrat  Nat  Bank  v. 
Adams,  138  III,  483,  28  NB  956  frev 
on  other  grounds  34  111,  A.  169]; 
Morrison  v.  Brown,  83  111.  562;  Mc- 
Cormick  v,  Bvans,  S3  IlL  827;  Reed 
V.  Kemp,  16  111.  446:  Blgln  City 
Banking  Co,  v.  Center,  88  IlL  A, 
406  [aff  185  III.  684,  67  NB  4891.  See 
also  Carpenter  v.  Dexter,  8  Wall. 
(U.  S.)  613,  19  L.  ed,  428;  aiUesple 
T.  Reed,  10  F.  Cas.  No.  6,436,  8  Mc- 
Iiean  877;  Nattlnger  v.  Ware,  41 
IlL  246:  Delnlnger  v.  McConneL  41  IlL 
227;  Stephenson  v.  Thompson,  18 
IIL  186:  Chouteau  t.  Jones,  11  IlL  SOO, 
SO  AmD  460. 

[a]  Oliattel  mortgagws  are  re- 
quired to  be  acknowledged  and 
recorded  In  order  to  constitute  con- 
structive notice.  Long  v.  Coekern, 
128  IlL  29,  21  NE  201;  Sa«e  v.  Brown- 


ing,. 51  in.  217;  Frank  v.  Miner,  50 
111.  444;  Porter  v.  Dement  36  111. 
478;  Forest  v.  Tlnkham,  29  IlL  141; 
Henderson  v.  Morgan,  26  IlL  431; 
Hunt  V.  Bullock,  23  IlL  820;  Davis  v. 
Ransom,  18  IlL  S96. 

[b]  Prior  to  the  enaotment  of  the 
statute  In  Alabama  providing  that 
"the  recording  In  the  proper  office  of 
any  conveyance  of  property  which 
may  be  legally  admitted  to  record 
operates  as  a  notice  of  the  contents 
of  such  conveyance,  without  any  ac- 
knowledgment or  probate  thereof  as 
required  by  law"  (Code  [1907] 
t  3373),  It  was  held  that  no  construc- 
tive notice  (lowed  from  a  record  un- 
leRB  the  instrument  were  properly 
acknowledged.  McCasfcle  v.  Amarine, 
12  Ala,  17;  Sewall  v.  Olldden,  1  Ala, 
52;  Dufphey  v.  Frenaye,  6  Stew,  & 
P.  216. 

3.  AdmUsibllltjr  In  •vUe&m  of 
propsnjr    aoknowledved  Inatnunent 

see  infra  IS  73-79. 

4.  Ala.— Powers  Hatter,  162 
Ala,  636,  44  S  869:  Stamphlll  v.  Sul- 
len. 121  Ala.  260,  25  8  928;  Torrey  v. 
Forbes,  94  Ala.  136.  10  8  820;  Roney 
V.  Moss.  76  Ala.  491:  Dugger  v.  Col- 
lins, 69  Ala.  824;  Keller  V.  Moore,  61 
Ala.  S40;  Dolln  v.  Oardner,  16  Ala. 
768;  Flppi  V.  McOehee,  S  Port  413; 
Munn  T.  Lewis,  2  Port  24. 

Ark. — Oriesler  v.  McKennon,  44 
Ark.  617. 

Cal. — Landers  v.  Bolttm,  26  Cal. 
398. 

Colo. — Trowbridge  v.  Addoms,  28 
Colo.  618.  48  P  536;  McGlnnta  v.  Eg- 
bert, 8  Colo.  41,  6  P  662. 

Fla.— Norrls  v.  BiUingsley,  48  Fla. 

102,  87  S  664, 

Qa. — Gray  Lumber  Co.  v.  Harris, 
127  Ga,  693,  66  SB  262;  Livingston 
V.  Hudson,  85  Ga.  835,  12  SB  17; 
Hearn  v.  Smith,  69  Ga.  704;  Baton 
V.  Freeman,  68  Oa.  129;  Dee  v.  Roe, 
29  Ga.  45;  Jones  v.  Morgan,  IS  Go, 
515. 

Ida. — Ferbrache  v.  Martin,  8  Ida. 
57S,  32  P  262  (bill  of  sale).. 

IlL— Winter  v.  Dibble,  261  IlL  200, 
95  SB  1093.  But  see  Webber  v.  Mao- 
key,  31  IlL  A.  369. 

ind. — Westerman  v.  Foster,  67  Ind. 
408;  Allen  v.  Vlncennes,  26  Ind, 
681. 

Iowa. — Chicago,  etc.,  R.  Co.  t.  Lew- 
is, 53  Iowa  101,  4  NW  848;  Bylngton 
V.  Oaks,  82  Iowa  488. 

,Ky. — Fowke  v.  DamalL  6  Litt, 
316;  Johnson  v.  Fowler,  4  Bibb  621; 
Coleman  v.  Casey,  4  Bibb  616;  Bast- 
land  v.  Jordan,  8  Bibb  ISO. 

Minn.— Tweto  v.  Horton.  90  Minn. 
451,  97  NW  128;  Lydlard  v.  Chute. 
45  "sUvn.  til.  47  NW  987. 

Mtsa — Alexander  v.  Polk,  89  Miss. 
737. 

Nebr. — Hooker  v.  Hammlll.  7  Nebr, 
231  (chattel  mortgage). 

N.  H. — Montgomery  v.  Dorlon,  6  N. 
H.  2  BO. 

N.  Y.— Irving  v.  Campbell,  121  N. 
Y.  353,  26  NB  821,  8  LRA  620  [rev 
66  N.  Y,  Super.  224,  4  NYS  103]; 
Moran  v,  Stader,  62  Misc.  385,  103 
NYS  176;  TuUy  v.  Lewlts,  50  Misc. 
360,  98  NYS  829;  Goddard  v.  Schmoll, 
24  Mlsc,  881.  68  NTS  402;  Johnston 
V,  Granger.  17  Misc.  64.  89  NYS  848; 
Jackson      Shepard.  2  Johns.  77, 

N.  C— Allen  v.  Burch,  142  N.  C, 
524,  6S  SB  864;  Rollins  v,  Henry,  78 
N,  C.  848.  See  also  Carrier  Hamp- 
ton, 88  N.  C.  807. 

Pa. — ^Duncan  T.  Duncan,  1  Watts 
322;  Poster  t.  Shaw,  7  Berg,  ft  R. 
156. 

Tenn, — Bone  v.  Greenlee,  1  Coldw. 
29;  Den  v.  Clay,  9  Yerg.  267;  Cox 
V.  Bowman.  2  Terg.  108. 

Tex. — ^Punehard  v.  Masterson.  100 
Tex.  479,  101  SW  204;  Davldaon  t. 


WalUngford,  88  Tex.  619,  32  SW 
1030:  Coetey  v.  Hendricks,  66  Tex.  6TG, 
2  SW  47;  Fletcher  v.  Ellison,  1  Tex. 
Unrep,  Cas.  661;  TreadglU  v.  Bicker- 
staff,  7  Tex.  Civ.  A,  40$,  26  SW  739; 
Baxter  v.  HoweU,  7  Tex.  Civ.  A.  198, 
28  SW  463. 

Utah, — Murray  v.  Beal,  28  Utah 
548,  65  P  726. 

Va,— Raines  v.  Walker,  77  Va.  92; 
Turner  v.  Stlp,  1  Wash.  S19. 

W.  Va.— Wel)b  V.  Rltter,  60  W.  Va. 
193,  64  SB  484,  See  also  Hatfield  v. 
Haubert  61  W.  Va.  190,  41  SE  144. 

See  Seymour  v.  Cooley,  3  Mart.  N. 
S.  (La.)  S96. 

[a]  A  oopy  of  m  lot*  lutnuaeBt, 
to  be  received  in  evidence  without 
further  proo^  must  be  acknowledged. 
Wright  V.  Taylor,  30  F.  Cas.  No. 
18,096,  2  DHL  23. 

[b]  Where  no  ohjeotlon  la  made  to 
the  Introduction  In  evidence  of  an 
unacknowledged  deed  without  proof 
of  its  execution  the  admission  of  such 
deed  is  not  reversible  error.  Rull- 
man  t.  Barr,  64  Kan.  948,  89  P  179. 

[c]  Aoknowledgmast  after  ttaw 
prMerlbed  Inr  atstskei^Where  ac- 
knowledgment within  a  meoiOed  time 
after  the  date  of  the  Insmunant  wa« 
required  by  statute,  It  was  held  that 
an  acknowledgment  made  after  the 
expiration  of  such  period  did  not 
render  the  instrument  self-proving. 
Hog  V.  Perry,  1  Litt.  (Ky.)  172. 

[dl^  AekBowlMffBMrt  takaa.  by 
nnaiillhoriaad  persoa^Where  the 
authority  given  ny  statute  to  notaries 
to  certify  acknowledgments  was  lim- 
ited to  instruments  relating  to  real 
estate,  it  was  held  that  a  notary's 
certificate  of  an  acknowledgment  of 
a  power  of  attorney  to  confess  Judg- 
ment had  no  probative  force.  Op- 
g|nhelmer  v.  Qlershofer,  64   IlL  A. 

_  [e]  A  grant  from  the  atata  of 
Morth.  OaroUna,  made  in  1787,  and 
registered  in  the  county  where  the 
land  was  situated,  was  held  to  b« 
admissible  In  evidence  without  any 
acknowledgment  or  otder  of  registra- 
tion thereon  such  as  was  required  by 
statute  In  the  case  of  other  con- 
veyances, Coltrane  v.  Lamb,  109  N. 
C.  209,  13  SB  784. 

Cf  ]  A  deed  of  atata  lands  exeeuted 
by  the  governor  In  pursuance  of  stat- 
utory authority  is  admissible  In 
evidence  without  acknowledgment 
where  the  statute  merely  provides 
that  the  governor  shall  execute  the 
deed  under  the  seal  of  state.  The 
court  takes  Judicial  notice  that  the 
seal  of  state  Is  what  It  purports  ta 
be.  Chicago,  etc.,  R.  Co.  v.  Keegan. 
(III.)  31  NB  606,  See  also  Coltrane 
V.  lAmb,  109  N.  C.  209,  13  SB  784. 

[g]  A  lease  eoatalnlng  matoal 
ooTsnanta  cannot  be  read  In  evidence 
under  the  Iowa  code  unless  acknowl- 
edged by  both  parties.  Chicago,  etc., 
R.  Co.  V.  Lewis,  53  Iowa  101,  4  NW 
842. 

[h]  leases  by  the  board  of  pnb- 
Uo  works  of  the  surplus  water  of 
canals  an'd  of  lands  connected  there- 
with, executed  In  the  performance  of 
the  official  duties  of  the  board,  need 
not  be  acknowledged  in  order  to  be 
received  in  evidence,  there  being  no- 
statute  requiring  acknowledgment 
and  no  good  reason  demanding  it  In 
such  cases.  Emmitt  v.  Lee,  60  Oh. 
St  662,  86  NB  794  [dlat  Atkinson  v. 
Dalley,  2  Oh.  212]. 

[i]  Mttxumi  of  gyaatOT  to  a«ftBoirt- 
•Off*. — A  deed  not  acknowledged  or 
recorded  can  be  given  in  evidence  In 
an  action  of  ejectment  provided  a 
caveat  has  been  recorded  under  the 
statute  and  It  is  proved  that  pre- 
viously the  grantee  had  required  the 
anrantor,  and  the  grantor  had  refuaed,. 
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notwithstanding  the  fact  that  the  instrument  is 
actually  reeorded,"  where  by  statute  the  regiatoatipn 
of  an  unacknowledged  inatroment  operates  as  eon- 
sbtietive  notiee."  Bat  according  to  some  authorities 
saeh  an  instrument  may  be  at^iitted  to  show  pos- 
session,' or  the  eharaeter  of  prasession,'  or  a  lioenae 
to  enter,'  or  as  eorroborative  evidence."* 


21]  b.  AdmiflaibiUty  of  B^d  or  Kecord 
Oopy.  Where  proper  acknowled^eut  or  proof  is 
made  a  prerequisite  to  valid  recordii^,  if  an  instm- 
ment  is  recorded  without  fwoper  acknowledgment 
or  proof,  neither  the  record  nor  a  record  copy  is 
admisuble  as  primary  evidence  of  the  oontwts  and 
execntion  of  the  iiutrument,^'-  although  in  some 


to  acknowledge  the  deed.  Bond  v. 
Klbbe,  3  I>ay  (Conn.)  GOO. 

[J]  Proof  oy  witness.^ — A  deed 
dated  In  1701,  and  recorded  In  1755, 
waa  adtnlBslble  in  evidence,  although 
not  acknowledged,  where  It  was  exe- 
cuted In  London,  and  proved  by  one 
witness  in  a  court  of  record,  and 
had  been  recorded  in  the  county 
where  the  lands  lay.  Cox  V.  Edwardii, 
14  Maas.  492;  Waldo  v.  Hall.  (Mass.) 
4  Dane  Abr.  53. 

[k]  Indorsement  on  deed.  -A  deed 
BOt  proi>erIy  attested  or  probated 
for  refK>rding  was  not  rendered  ad- 
missible In  evidence  as  a  recorded 
deed  because  the  maker  some  months 
later  Indorsed  on  it  a  power  to  the 
erantees  to  sell  all  the  rights  and 

Srivileges  previously  conveyed  by  the 
Md  to  them,  and  this  power  waa 
witneesed.  and  it  and  the  deed  were 
both  recorded  together.  Gray, Lum- 
ber Co.  V.  HarrTfl,  12T  Oa.  56 
SB  252. 

[1]    Whm  admlsrian  met  rmrslMe 

error. — ^Where  In  an  action  to  quiet 
title  the  petition  alleged  the  convey- 
ance and  it  was  not  denied  by  the 
answer.  It  was  held  that  the  admis- 
sion of  the  deed  in  evidence  on  the 
strength  ot  a  defective  ackn'owledg- 
ment  was  not  prejudicial  to  defend- 
ant, who  had  acquired  his  interest 
before  the  deed,  waa  executed,  and 
consequently  had  not  been  affected 
by  any  want  of  notice  nor  by  the 
defect  in  the  acknowledgment.  Hew- 
itt V.  Morgan,  8S  Iowa  468,  56  NW 
478. 

[m]    Old  records ;  owatlTe  stat- 

ntee. — Some  statutes  have  made  de- 
fectively acknowledged  Instruments 
self-proving  where  they  have  been 
recorded  for  a  specified  length  of 
time.  Hog*  V.  Hubb,  94  Mo.  489,  7 
SW  443  (ten  years):  Crispen  v,  Han- 
navan,  72  Mo.  648  (thirty  years). 
See  also  Smith  v.  Madison,  S7  Mo. 
694.  Curative  acts  see  infra  tl  240- 
250. 

6.  Satchell  v.  Doram.  4  Oh.  St. 
542  (holding  that  the  recording  of 
an  unacknowledged  town  plat  does 
not  make  it  self-proving).- 

[al  Vnder  «  statute  authorising 
ae  vebordlnr  of  ohattel  mortrages 
witlioiit  aoknowledgment,  it  was  held 
that  such  Inatruments,  although  re- 
corded, were  not  admissible  in  evi- 
dence without  proof,  but  must'  be 
proved  by  the  common -law  method. 
Betterton  v.  Bchols,  85  Tex.  212,  20 
8W  63. 

[b1    A  nap  or  plat  of  olty  lota, 

not, being  required  oy  the  California 
statutes  to  be  acknowledged  before 
recording,  if  deposited  In  the  recora- 
er'a  office,  may  be  Introduced  in 
evidence  without  acknowledgment. 
Colton  Land,  etc„  Co.  v.  Swarta,  99 
Cal.  278.  33  P  878.       ,    ,„   „  „ 

6.  Gillespie  v.  Reed.  10  F.  Gas. 
No.  6,436.  I  McLean  377;  Kenosha, 
etc..  R.  Co.  V.  Sperry,  13  F.  Cas.  No. 
7.712,  S  Bias.  809  (construing  the 
Illinois  statutes) ;  McCormicic  v. 
Evans,  t»  IlL  S27;  Reed  v.  Kemp,  16 
111.  446:  Clark  v.  Wilson,  27  TIL  A. 
610  [air  127  ni.  449,  19  UK  860,  11 
AmSR  143].  See  also  Owers  v.  Olathe 
Stiver  Mln.  Co.,  6  Ctolo.  A.  1,  89  P 
980.  Contra  Foxworth  v.  Brown, 
120  Ala.  59.  24  S  1  (holding  that  un- 
der Code  tl8«6]  I  1T97  [2153],  making 
the  recording  of  any  conveyance  in 
the  proper  office  notice  ot  Its  con- 
tents, without  acknowledgment  or 
probate  thereof,  an  unacknowledged; 
recorded  conveyance  is  admissible 
without  being  proved  by  the  sub- 
■crlblnK  witness  thereto)! 

T.  jSuat    mucins.  1  Day  (Conn.) 


17  (holding  that  in  an  action  of 
trespass  quare  clausum  f  regit,  a 
lease  for  fifteen  years,  duly  signed, 
sealed,  witnessed,  and  recorded,  al- 
though not  duly  acicnowledged.  was 
admissible  to  show  that  plaintiff  was 
In  possession  of  the  land,  claiming 
title). 

8.  Rogers  v.  Hillhouse,  3  Conn. 
398:  Robldoux  v.  C:a88ilegl.  10  Mo. 
A.  516  (character  of  possession  and 
absence  of  ouster). 

B.  Price,  etc.,  Co.  v.  Madison,  17 
S.  D.  247,  95  NW  933. 

10.  Fordtran  v.  Perry,  (Tex.  Civ. 
A.)  60  SW  1000  (holding  that  while 
a  deed  by  husband  and  wife'  con- 
veying the  wife's  separate  property 
is  no  evidence  of  title  if  not  acknowl- 
edged by  her,  it  is  admissible  for  the 
purpose  of  corroborating  testimony 
that  the  property  conveyed  was  In 
fact  purchased '  by  the  grantee,  and 
that  a  subsequent  deed  to  his  widow, 
containing  no  reference  to  the  former 
deed,  was  made  in  ratification  of 
the  sale  to  him.  because  of  the  de- 
fective execution  of  the  former  deed). 

11.  U.  S.— McBwen  v.  Bulkley,  24 
How.  242,  16  L.  ed.  672;  Loree  v. 
Abner,  67  Fed.  159,  6  CCA  302;  Wet- 
more  v.  Laird,  29  F.  Cas.  No.  17,467, 

5  Bias.  160. 

Ala.— Foxworth  v.  Brown,  120  Ala. 
59.  24  8  1;  Foxworth  v.  Brown,  114 
Ala.  299,  21  S  418;  Hatcher  v.  Clif- 
ton, 85  Ala.  275. 

CaL — McMInn  v.  O'Connor,  27  Cal. 
238. 

Colo. — Trowbridge  v.  Addoms,  23 
Colo.  518.  48  P  636. 

Fla. — Parker  v.  Cleveland,  17  Fla. 
39^  19  S  344^  L'Bngle  T.  Reed.  2?  Fla. 

Ga. — <:rummey  v.  Bentley,  114  Ga. 
746,  40  SE  765;  Allgood  v.  State,  87 
Ga.  668,  13  SE  569;  Rushih  v.  Shields. 
11  Ga.  636,  56  AmD  436. 

111. — Mc{:ormIck  v.  Evans,  83  111. 
327:  Clark  v.  Wilson,  27  III.  A.  610 
raff  127  IlL  449,  19  N.  E.  860,  11 
AmSR  1431.  Compare  Bradley  v. 
Llghtcap,   201   IlL   511,  66  NB  646. 

Xnd.— Stames  v.  Allen,  161  Ind.  108, 
46  NE  330,  51  NE  78;  Westerman  v! 
Foster,  57  Ind.  408. 

Kan. — Meaklmen  v.  Day,  85  Kan. 
46.  10  P  14. 

Ky.— Belcher  v.  Polly,  106  SW  818. 
32  KyL  623;  Swafford  v.  Herd,  66 
SW  808,  23  KyL  1566;  Mlddlesboro 
Waterworks  v.  Neal,  106  Ky.  586,  49 
SW  428,  20  KyL  1403;  Simpson  v. 
Loving,  8  Bush  468,  96  AmD  262; 
Morgan  v.  Bealle,  1  A.  K.  Marsh. 
310. 

Md. — Connelly   v.   Bowie,   6  Harr. 

6  J.  141 ;  Hoddy  v.  Harryman,  8 
Harr.  &  M.  681. 

Mich, — Grand  Rapids  v.  Hastings, 
36  Mich.  122;  Pope  V.  Cutler,  84  Mich. 
160. 

Minn. — Lowry  v.  Harria.  IS  Hlnn. 

255. 

Mo. — Muslck  V.  Barney,  49  Mo. 
468. 

Nehr.— Maxwell  v.  Hlggins.  88 
Nebr.  671.  67  NW  888.  ■ 

N.  H. — Montgomery  v.  Dorlon,  9  N. 

H.  250. 

N.  T. — Blaekman  v.  Riley,  63  Hun 
521.  18  NTS  476  [aff  138  N.  T.  818, 
34  NE  214]. 

N.  C — Carrier  v,  Hampton,  38  N. 

C.  307. 

Oh. — Johnston  v.  Haines,  2  Oh. 
65,  15  AmD  533. 

Pa.— Velott  V.  Lewis,  102  Pa.  S2«: 
Vickroy  v.  McKnight.  4  Blnn.  204. 

Tenn. — McXver  v.  Robertson.  S 
Terg.  84. 

Tex. — Heinta  v.  Thayer,  88  Tex. 
SBS,  50  SW  «»,  61  SW  640  [rev 


(Civ.  A.)-  50  SW~  175,  and  overr 
Ammons  v.  Dwyer,  78  Tex.  639,  16 
SW  10491;  Cavit  v.  Archer,  62  Tex. 
166;  Holliday  v.  Cromwell,  26  Tex. 
188. 

W.  Va. — Johnston  v.  Grlawold,  8 
W.  Va.  240. 
Wis.— Smith  V.   Gorden,  28  Wis. 

686. 

[a]  Probate  not  vegtaterad  with 

deed. — Tenn.  Act  (1809)  c  14  S  8,  pro- 
vidlng  that  the  copy  of  a  deed  shall 
be  received  as  evidence,  although  it 
does  not  appear  that  the  probate  has 
been  registered  with  the  original 
deed,  provided  the  court  Bhall  be 
satlsfled  that  such  original  is  not  in 
the.  power  of  the  person  offering  the 
copy,  and  provided  also  that  such 
deed  shall  nave  been  registered  In 
the  proper  office,  does  not  dispense 
with  the  necessity  for  i>roving  pro* 
bate  or  acknowledgment.  Mctver  v. 
Robertson,  8  Yerg.  (Tenn.)  84. 

[b]  Statute  auBlWag  oopy  of  In- 
stnunsBt  cm  raoozd  twenty  year^- 
Proviso  aa  to  pendiag  suits. — The 
Wisconsin  8Utute,(Laws  [1891]  c  288) 
which  declares  that  all  unacknowl- 
edged agreements  relating  to  sales 
of  lend  which  have  been  recorded 
in  the  register's  .office  for  twenty 
years  may  be  proved  by  certified 
copies,  with  the  same  effect  as  if  the 
instruments  had  been  acknowledged, 
but  provides  that  It  shall  not  affect 
pending  suits,  was  applicable  to  a 
suit  brought  after  its  passage  to  quiet 
title,  and  Incidentally  to  restrain 
an  ejectment  suit,  although  the  lat- 
ter suit  was  instituted  prior  to  the 
enactment.  Grata  v.  Land,  etc.,  Impr. 
Co.  82  Fed.  881,  87  CCA  806,  40  ZjSa 
898. 

[c]  SefeotiTe  reoorder's  entlll- 
oate^ — In  Jones  T.  Parks,  22  Ala.  446, 
It  was  held  that,  where  t)ie  certificate 
of  the  recording  officer  that  the  in- 
strument had  Deen  duly  recorded 
mlsdescribed  the  grantor  by  substi- 
tuting another  name — "McKinnle"  In- 
stead of  "McKewin" — the  record  waa 
not  admissible  in  evidence.  To  same 
effect  Dubose  v,  Toung,  10  Ala.  365. 

[d]  Where  the  oertlfloate  is  not 
copied  into  the  reoord,  aa  required  by 
statute,  a  record  copy  Is  not  admis- 
sible to  prove  title  in  ejectment,  and 
the  defect  cannot  be  cured  by  parol 
evidence  showing  that  at  the  time 
the  record  was  made  It  was  the  cue* 
torn  of  the  recorder's  office  in  that 
county  not  to  record  certificates  of 
acknowledgment  with  the  deeds.  Ve- 
lott V.  Lewis,  102  Pa.  826. 

Cel  Where  admission  not  vrejndt* 
eltH. — ^In  Irwin  v.  Welch.  10  Nebr. 
479,  6  NW  758.  the  erroneous  admis- 
sion in  evidence  of  the  record  of  a 
defectively  acknowledired  mortgage 
was  held  not  to  constitute  reversi- 
ble error,  where  It  was  shown  that 
the  adverse  party  had  purchased  witdi 
actual  notice  of  such  mortgage. 

[f1  irot  made  admlaalUe  by  lapse 
of  tun*. — ^The  fact  that  a  defectively 
acknowledged  deed  has  been  recorded 
for  more  than  twenty  years  viU  not 
make  the  record  admissible  as  pii- 
Riary  evidence  of  execution.  Hill 
V.  Taylor,  77  Tex.  295,  14  SW  866. 

[gl  Where  a  statute  authortxes 
rsoording  without  aoknoirledgmeat, 
certified  copies  are  admissible  with- 
out proof  in  the  same  manner  as 
copies  of  acknowledged  and  recorded 
instruments.  Foxworth  v.  Brown,  120 
Ala.  59,  24  S  1;  Schwartz  v.  Baird, 
100  Ala.  164,  13  S  947.  But  see  note 
to  Ala.  Code  (1907)  |  3875  (where 
it  la  aaid  of  the  last  preceding  case 
that  "the  court  may  have  overlooked 
tbia  Baotton"). 
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eases  it  Till  be  ^idmitted  as  «e«ondary  evidence," 
or  for  the  pnrpme  of  proving  that  sndk  an  instru- 
ment had  been  recorded  in  ttie  proper  office.^'  It 
is  also  permissible  for  a  person  not  a  party  to  the 
instrument  to  introduce  the  record  in  evidence  for 
the  purpose  of  showing  that  he  is  not  chargeable 
■with  constructive  notice.**  ^ 

[$22]   c.  Sight  to  Execution  by  Other 

Modes.  The  fact  that  an  instrument  is  unacknowl- 
edged does  not  affect  its  admissibiUty  in  evidence;^ 
nor  does  the  statutory  method  of  proving  by  ac- 
knowledgment the  execution  of  a  deed  or  other 
instrument,  in  the  absence  of  express  provision  to 
that  effect,  supersede  the  common-law  modes  of ' 


proof  but  it  is  permissible  to  prove  such  instru- 
ment at  the  time  it  is  sou^t  to  be  introduced  in  evi- 
dence/' either  by  the  testimony  of  a  subscribing 
witness**  by  other  competent  evidence,  as  by  the 
testimony  of  a  person  who  saw  it  executed,^  or, 
where  both  the  grantor  and  the  subscribing  witness 
are  dead,  by  proof  of  their  handwriting." 

[$  23]  4.  Proof  by  Attesting  Witnan  as  EaniTi' 
lent  of  Acknowledgment  Under  the  statutes  of 
many  states  acknowledgment  by  the  grantor  and 
proof  of  execution  by  subscribing  witnesses  are 
made  equivalent  proceedings,  so  that  either  method 
may  be  resorted  to  for  the  purpose  of  authenticat- 
ing an  instrumoit,  and  each  has  the  same  effect" 


U.  Stetson  v.  OulUver,  2  Cush. 
(Ma«B.)  491  (where  a  record  copy  of 
an  Instrument  of  defeasance  which 
had  been  recorded  without  acknowl- 
edgment was  held  to  be  admissible 
against  the  party  In  whose  favor  It 
was  made,  he  having  been  first  called 
upon  and  neglecting  to  produce  the 
original);  Simmons  v.  Hewitt,  (Tex. 
Civ.  A.)  87  SW  18K;  Whltaker  v. 
Thayer.  S8  Tex.  Civ.  A.  B«7,  86  SW 
S64;  Schulta  v.  Tonty  Lumber  Co.,  36 
Tex.  Civ.  A.  448,  82  SW  353;  McCarty 
v.  Johnson,  20  Tex.  Ctv.  A.  184,  49  SW 
1098;  Hfiintz  v.  O'Donnell,  17  Tex. 
Civ.  A.  21,  42  SW  797;  Gulnn  v.  Mu- 
stek, (Tex.  Civ.  A)  41  SW  723. 

18.  Stebbina  v.  Duncan,  108  U.  S. 
32,  2  set  813,  27  L..  ed.  641;  Stelner  v. 
Snow,  80  Ala.  45;  Williams  v.  Bow- 
din,  68  Ala.  126. 

14.  Brewer  v.  ^  Oow,  4  Greene 
(Iowa)  520. 

15.  Colton  Land,  etc.,  Co.  v. 
Bwartz,  99  Cal.  278,  33  P  878  (hold- 
ing that  the  map  of  an  "addition" 
which  Is  of  record  lu  the  office  of 
the  county  recorder  is  not  Inadmissi- 
ble In  evidence  because  not  acknowl- 
edged, and  as  there  Is  no  statute 
requiring  the  recording  of  a  map,  It 
la  only  necessary  In  such  case  to 
otter  evidence  sufficient  to  connect 
the  map  referred  to  In  the  complaint 
with  the  one  produced);  Marsh  v. 
Bennett,  49  Fla.  186,  188,  38  S  2S7 
(where  Whitfield,  C.  J.,  delivering 
the  opinion  of  the- court,  said:  "Deed 
may  he  valid  to  convey  title  to  land 
even  though  Its  execution  Is  not  ac- 
knowledged"); Linton  V.  Cooper,  53 
Nebr.  400.  408,  73  NW  731  (where 
Irvine,  C,  delivering  the  opinion  of 
the  court,  said:  "Ar.  unacknowledged 
Instrument  .  .  .  may  be  received 
In  evidence,  provided  its  execution 
and  delivery  be  proved"). 

[a]  Where  the  parties  admit  the 
ezeoutloii  of  a  recorded  deed,  It.  Is 
admissible  In  evidence,  although  not 
acknowledged.  Bdson-Kelth  v.  Bed- 
well,  (Colo.)  122  P  392. 

16*  U.  S. — Clancy  v.  Troy  Belting, 
etc.,  Co.,  152  Fed.  188  Trev  on  other 
grounds  157  Fed.  564]  (assignment  of 
patent) ;  Linton  v.  National  L.  Ins. 
Co..  104  Fed.  584,  44  CCA  54;  Strong 
V.  Smith.  23  F.  Cas.  No.  13.644,  3 
McLean  362;  Wright  v.  Taylor,  SO 
P.  Cas.  No.  18.096,  2  DHL  28. 

Ala. — Hayes  v.  Banks,  132  Ala. 
S54,  31  S  464;  Tranum  v.  Wilkinson, 
81  Ala.  408,  1  8  201:  Robertson  v. 
Kennedy,  1  Stew.  246. 

Ark. — Grtesler  v.  McKennon,  44 
Ark.  BIT;  Anderson  v.  Dunn,  19  Ark, 
650;  Hutchinson  v.  Kelly,  10  Ark. 
178. 

C^t. — ^Hastings  V.  Vaughn,  &  Cal. 
315. 

Colo. — Owers  v.  Olathe  Silver  Mtn. 
Co.,  6  Colo.  A  1,  39  P  980. 

Fla. — Marsh  v.  Bennett,  49  Fla. 
186,  38  S  237;  Ellis  v.  Clark,  39  Flo. 
714,  23  S  410;  Hogans  v.  Carruth,  18 
Pla.  687. 

Ga.~Retnhart  v.  Miller,  23  Ga. 
402.  68  AmD  506. 

111. — Osgood  v.  Blackmore,  59  111, 
261;  Dundy  v.  Chambers,  23  III.  369; 
Stephenson  v.  Thompson,  13  IIL  186; 
X>oe  V.  Reed,  2  HI.  S71. 

Ind.— Doe  V.  Naylor,  2  Blacfcf.  22. 


Iowa. — Oould    v.    Woodward^  4 

Greene  82. 

Kan. — Rullman  v.  Baxr,  64  Kan. 
643,  39  P  179;  Missouri  Fac.  R.  Co. 
V.  Houseman,  41  Kan.  800,  804,  21  P 
284;  Arn  v.  Matthews,  39  Kan.  272, 

18  P  6fi;  Gray  v.  lllrlch.  8  Kan. 
112. 

Mo. — Bennett  V.  Shipley,  82  Mo. 
448;  Harrington  V.  BN>rtner,  68  Mo. 
468. 

Nebr. — Linton  v.  Cooper,  53  Nebr. 
400,  78  NW  731:  Kittle  v.  St.  John, 
10  Nebr.  606,  7  NW  271. 

N.  Y.— Borst  v.  Emple,  B  N.  T. 
33,  37  ( where  McCoun,  J.,  deliver- 
ing the  opinion  of  the  court,  said: 
"There  Is  nothing  to  render  it  com- 
pulsory, nor  has  the  statute  declared 
that  an  acknowledgment  shall  ~be 
deenied  the  best  evidence  of  Its  due 
execution.  It  has  only  made  It  the 
most  convenient  evidence,  for  the 
sake  of  grantees  or  purchasers.  If 
a  deed  has  not  been  acknowledged 
and  certified,  to  entitle  It  to  be  record- 
ed or  used  as  evidence  under  the 
statute,  It  may  still  be  proved  in  the 
common-law  method,  by  calling  the 
subscribing  witness  to  the  stand,  or 
by  any  secondary  evidence  which  the 
rules  of  law  admit  of;  none  of  which 
rules  have  been  abrogated  or  entirely 
superseded");  Blglow  v.  Biglow,  39 
App.  Dlv.  103,  66  NTS  794;  Van 
Winkle  v.  Constantlne,  2  Edm.  Sel. 
Cas.  460;  Jackson  v.  Eaton,  20  Johns. 
478. 

N.  C.~Hatcher  v.  Hatcher,  127  N. 
C.  200,  37  SB  207:  Miller  v.  Hahn. 
84  N.  C.  226;  Carrier  v.  Hampton, 
33  N.  C.  307;  McKlnnon  v.  McLean, 

19  N.  C.  79. 

S.  D. — Banbury  v.  Sherin,  4  S.  D. 
88.  65  NW  723. 

Tex. — KImmarle  v.  Houston,  etc., 
R.  Co.,  76  Tex.  686,  12  SW  698; 
Fletcher  v.  ElllBon,  1  Tex.  Unrep. 
Cas.  661;  Wren  v.  Howland,  33  Tex. 
Civ.  A.  87,  75  SW  894;  Moiran  v. 
Baker,  (Civ.  A>  40  SW  27;  McLane 
V.  Canales,  (Civ.  A.)  25  SW  29. 

Utah. — Murray  v.  Beal,  23  Utah 
548.  65  P  726. 

Vt.— Stevens  v.  Griffith,  S  Vt.  448 
(where  at  the  time  the  deed  was 
executed  there  was  no  statute  In 
force  requiring  acknowledgtnent). 

Va. — Washington  County  v.  Dunn, 
27  Gratt.  608;  Turner  v.  Stlp,  1  Wash. 
319 

W.  Va.— Webb  v.  Ritter,  «0  W.  Va. 
193,  S4  SB  484. 

[al  A  dMd  •xwmtad  before  the 
•naotBMBt  of  aajr  atatnte  reqnlrliur 
an  aekBOwlednuBt  may  be  proved, 
like  other  writings,  without  acknowl- 
ed|nient.    Stevens  v.  Orlfflth,  3  Vt. 

a hi  Prenunptioii  on  appeal. — 
ere  the  record  does  not  show  that 
the  bill  of  exceptlonn  contains  all 
the  evidence,  the  appellate  court  will 
presume  that  a  defectively  acknowl- 
edged Instrument  was  proved  by 
other  means  In  the  court  below.  Chlp- 
ron  V.  Pelkert,  68  111.  284. 

Cc]  A  'Oerttfled  oopy  cannot  be 
proved  by  common-law  methods;  for 
such  purpose  the  original  must  be 

Produced.      Brogan    v.    Savage,  S 
need  (Tenn.)  689.  But  compare  Bel- 
cher V.  Polly,  106  SW  812,  22  KyL 


622  (holdlnv  that  the  admlaslon  of 
a  copy  was  harmless  error  where 
proof  of  the  execution  of*  the  instru- 
ment had  been  duly  made  by  the 
common-law  mode). 

Bw'ff! 

18.  Hutchinson  v.  Kelly,  10  Ark. 
178;  Doe  v.  Reed,  8  BL  871;  Borst 
V.  Em^e.  6  N.  T.  83. 

!»■  Dundy  v.  Chambers,  23  III. 
369* 

aa  Blglow  V.  Blglow.  39  App. 
Dlv.  103.  66  NTS  794.  See  also  How- 
ell V.  Ray,  92  N.  C.  610. 

ai.  V.  S. — Hodgson  V.  Butts,  3 
Cranch  139,  2  L.  ed.  891  (decided 
under  the  Virginia  statute);  Whittle 
V.  Vanderbllt  Mln.,  etc.,  Co.,  83  Fed. 
48  (decided  under  the  (Salifornla 
statute). 

V.  Freeman,  23  Fla. 

529,  3  S  168. 

Mont. — Be  Ik  v.  Meagher,  3  Mont. 

6B. 

_N.  T. — McKay  v.  Lasher,  121  N. 
T.  47T,  24  NB  711;  Van  Cortlandt  v. 
Toser,  17  Wend.  338  [atE  20  Wend. 
423].  See  also  Maxwell  v.  Chapman. 
8  Barb.  679. 

N.  C. — Shaffer  v.  Hahn,  111  N.  'C. 
1,  15  SB  1033;  Joyner  v.  Faulcon,  37 
N,  C.  386. 

Or. — Mclntyre  v.  Kamm,  12  Or.  253, 
7  P  27.  See  also  Wilson  v.  McEwan, 
7  Or.  87. 

Pa. — Jordan  v.  Stewart,  23  Pa.  2i4: 
Brotherton  v.  Livingston,  3  Watts 
&.  8.  334. 

S.  C. — Fuller  v.  Mlssroon.  35  S.  C. 
314,  14  SE  714. 

Tenn. — Mount  v.  Kesterson.  6 
Coldw.  452;  Knowles  v.  Masterson  3 
Humphr.  619. 

Tex. — Man  ley  v.  Culver,  20  Tex. 
148;  Stramler  v.  Co^.  15  Tex.  211* 
Riviere  v.  Wllkens.  81  Tex.  Civ.  A 
454,    72   SW  608.    '  v,  y.  a. 

"The  grantee  In  a  deed  which  has 
been  duly  acknowledged  Is  at  liberty, 
undoubtedly,  to  make  probate  of  It  by 
a  subscribing  witness.  Under  our  acts 
of  assembly  both  modes  of  authenti- 
cation are  open  to  him,  and  where 
for  any  reason  one  Is  not  satisfac- 
tory, he  may  resort  to  the  other." 
Jordan  v.  Stewart,  £3  Pa.  244,  247. 

"The  word  'acknowledged'  is  broad 
enough  to  cover  and  Include  proof 
by  witness."  General  Electric  Co.  v. 
Transit  Equipment  Co.,  67  N.  J.  Eq. 
460,  466.  42  A  101  (holding  that  under 
Pub.  Laws  p  158,  2  Geh.  St.  p  2706. 
requiring  contracts  by  a  corporation 
to  be  "acknowledged."  an  afTldavlt 
proving  the  signature  of  the  presi- 
dent of  the  corporation,  ana  the 
affixing  of  the  corporate  seal  was 
sufficient). 

[a]  OriglB  of  pracUoe. — (1)  The 
practice  of  proving  deeds  by  the 
oath  of  subscribing  witnesses  as  an 
equivalent  of  acknowledgment  made 
its  appearance  in  England  soon  after 
the  passage  of  the  statute  of  enroll- 
ments f  see  Winscomb  v.  Dunche. 
Godb.  270.  78  Reprint  157  [foil  Tay- 
lor v.  Jones.  1  Salk.  389.  91  Reprint 
338],  where  a  conveyance  was  upheld 
which  had  been  "enrolled  upon  affi- 
davit made  of  the  delivery  of  the 
deed  by  one  of  the  wltnesMS  to  the 
same."   See  also-Gatlln  v.  Vashhum, 
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To  jarifldietions  where  tlns'^is  the  case,  the  I^isla- 
turea  frequently  employ  the  words  acknowledged" 
and  "proved"  as  generie  terms,  and  where  a  statute 
designates  bnt  one  method,  the  courts  will,  in  the 
sbaraice  of  controlling  reasons  to  the  eontrary,  con- 
strue '  *  aekno wle^ed ' '  as  including ' '  proved, '  and 
"proved"  aa  embracing  "acknowledged."^  U, 
however,  it  be  manifest  that  the  I^alatnre  in- 
tended to  make  one  mode'or  the  other  ezelnsive  in 
the  ease  of  a  partienlar  instromen^  the  prescribed 
mode  must  be  followed.** 

Wlun  acknowledcment  cannot  be  had.  In  some 
states  the  statutes  allow  proof  by  subscribing  wit- 
nesses as  a  substitute  for  acknowledgment  only  in 
eases  where  the  grantor's  acknowledgment  cannot 
be  had,  as  where  he  is  doid,  or  has  removed  from 
the  stat^  or  refdews  to  acknowledge.'" 

Where  grantor  and  witnesses  dead.  Provision  is 
also  commonly  made  by  statute  for  the  recording 
of  instnunents  on  proof  of  handwriting,  where  the 


grantor  and  the  subscribing  witnesses  are  dead  or 
otherwise  unavailable.^" 

Where  there  is  no  snbacrUdng  witness*  proof  of 
the  handwriting  of  the  party  executing  the  instru- 
ment is  sufficient,  under  the  Califcnnia  statute,  to 
entitle  it  to  record." 

[$  24]  5.  Proof  by  AttestotioiL  of  Oi&cer.  Under 
the  Georgia  statutes,  in  addition  to  the  usual  methods 
of  acknowledgment  by  the  grantor  and  proof  by 
subscribing  witnesses,  an  instrument  may  be  authen- 
ticated for  record  by  the  mere  attestaticm  of  a  duly 
authorised  officer;'"  but  a  deed  is  improper^  re- 
corded on  the  affidavit  of  one  whose  name  was 
afBzed  to  the  usual  attestation  clause,  bnt  who  did 
not  in  fiict  hear  the  grantor  acknowledge  or  see 
him  sign  the  instrument.'' 

[$  25]  B.  In  XnstnmentB  by  Uanled  Womeo^ 
1.  Oxlgln  and  History  of  Doctrine^  ,  Originally  at 
common  law  a  married  woman  had  no  power  to 
contract  or  convey,*  ^d  the  only  mode  by  which 


S  Vt.  26),  (2)  and  was  probably 
adopted  In  iBome  of  the  colonies  at  a 
very  early  date  (see  Mclntyre  v. 
Kamra,  12  Or.  263.  258,  7  P  27,  wbere 
It  was  said  that  "toe  practice  of  prov- 
ing a  deed  for  the  purpose  of  bavin* 
It  recorded  grew  up  In  New  York 
In  colonial  times  as  a  -part  of  the 
common  law  of  the  State.  Van  Cort- 
landt  V.  Toxer,  17  Wend.  (N.  T.)  SS8 
faff  20  Wend.  423]"). 

[b]  A*  deed  aKeontea  hoAand 
■ad  wife,  and  acknowledged  by  her 
on  a  separate  examination  before  a 
Judge  of  a  superior  court,  may  be 
proved  before  such  Judge  by  the  sub- 
scriblDK  witnesses  without  the  l>er- 
sonal  acknowledgment  of  the  hus- 
band. Joyner  v.  Faulcon,  37  N.  C. 
386. 

[c]  Meet  of  statute  as  repealed. 

— ^Act  of  18S9,  requiring  proof  of  ex- 
ecution of  A  deed  to  be  made  by  a 
subscribing  witness,  repealed  such 
part  of  act  of  1836  as  authorised 
such  oroof  by  others.  BEcCarty  v. 
Johnson,  Tex.  Civ.  A.  184,  49  8W 
1093. 

[d]  moO,  maOiods  not  aeeesaary. 

-wWbere  the  instrument  la  acknowl- 
edged by  the  grantor.  It  need  not 
also  be  proved  by  the  subserlblii« 
witness.  Shatter  v.  Hahn.  Ill  N.  G. 
1.  15  8E  103S. 

[e]  PMot  *r  iBtSEVSteA  witasss. — 
A  registration  of  a  deed  of  trust, 
upon  proof  of  Its  execution  by  an 
attesting  witness,  who  is  interested 
under  it.  Is  valid.  Jones  v.  RulRn, 
14  N.  C.  404. 

[f]  TMOt  Ikr  iMth  wltas— ■■■  (1) 
tinder  the  Pennsylvania  act  of  1716. 
a  deed  should  be  proved  by  two  wlt- 
neBses  present  at  Its  execution 
before  It  Is  entitled  to  record.  Vick- 
roy  V.  McKnIght,  4  Blnn.  (Pa.)  204. 
(2)  The  Tex.  Act  of  Jan.  18,  1840,  re- 
QUirlng  voluntary  conveyances  to  be 
proved  by  twb  witnesses-'  and  re- 
corded, is  modifled  by  subsequent 
acts  Allowing  all  deeds  to  be  recorded 
on  proof  by  one  witness.  Manley  v. 
Culver,  20  Tex.  143.  See  also  Rtvlere 
V.  Wllkens,  31  Tex.  Civ.  A,  454,  72 
SW  «08. 

[g]  AwMUty  of  wltnsM  to  t»- 
mnAtae  ooovrrenoe  or  reoogalse 
SundwzftlBg'. — ^Where  the  signer  of 
an  unacknowledged  deed  and  one  of 
the  subscribing  witnesses  thereto 
were  dead,  and  the  other  subscribing 
witness,  on  being  produced  before  a 
court  of  record,  testified  that  he  had 
no  distinct  recollection  of  the  matter, 
nor  of  his  own  handwriting.  It  was 
held  that  the  court  might  examine 
other  persons  as  to-  the  handwriting 
of  the  grantor,  and,  if  satisfied  of 
Its  genuineness,  admit  the  deed  to 
record.  Thomas  v.  Le  Baron,  8  Mete. 
(Mass.)   885.  _ 

aa,  Einstein  v.  Shouse,  2*  Pla.  490, 
S  8  S80:  Oeneral  SHectrlc  Co.  v. 
Transit  Bqnlpment  Co.,  ST  N.  J.  Eft. 


460.  42  A  101;  RIker  v.  Cornwell,  118 
N.  T.  116,  20  NE  802;  Van  Cortlandt 
V,  Toser,  20  Wend.  (N.  Y.)  423  [all 
17  Wend.  338];  Barrett  v.  Barrett, 
120  N.  C.  127,  26  SB  691,  36  L.RA  226; 
Joyner  v.  Faulcon,  37  N.  C.  386. 

88.  Knowlee  v.  Uaeterson,  S 
Humphr.  (Tenn.)  619  Cdlst  Scott  v. 
Reid,  10  Pet.  (U.  S.)  524,  9  Ij. 
ed.  519]  (where  the  statute  re- 
quired the  instrument  to  be  "proved 
by  on^  or  more  of  the  subscribing 
witnesses").  See  also  HilUgan  v. 
Dickson,  17  F.  Cas.  No.  9,608,  Pet 
C.  C.  433  (decided  under  the  Pennsyl- 
vania act  of  1705,  which  provided 
only  for  proof  by  two  or  more  wit- 
nesses, the  court  applying  the  maxim, 
Communis  error  faclt  Jus). 

94.  Orton  V.  Metuchen,  66  N.  J.  L. 
672,  49  A  814;  McGulre  v.  Oallagher, 
96  Tenn.  .349,  32  SW  209. 

[a]  Married  woman's  aefcaowl- 
edgment. — ^As  the  statute  requiring 
acknowledgment  by  married  women 
makes  such  acknowledgment  essen- 
tial to  the  passing  of  title,  proof  by 
witnesses  can  not  be  resorted  to  as 
an  equivalent.  Simpson  v.  Belcher, 
61  W.  Va.  167,  56  SB  211. 

[b]  AsidgiimeBt  for  bMWftt  of 
orsdltors — Vew  Toilc — Where  a  stat- 
ute regulating  assignments  for  the 
benefit  of  creditors  made  acknowl- 
edgment a  prerequisite  to  the  valid- 
ity of  the  Instrument.  It  was  held 
that  as  the  statute  was  an  afRrmatlve 
one.  Introductory  oft  a  new  law  and 
directing  a  thing  to  be  done  in  a 
particular  manner,  the  execution  of 
such  an  instrument  could  not  be 
proved  by  a  subscribing  witness  as 
a  substitute  for  the  required  ac- 
knowledgment. Btannard  v.  Bytinge, 
3  AbbPrNS  42;  CooK  Kelley,  12 
AbbPr  86  faff  14  AbbPr  466}. 

m.  Bond  V.  Klbbe.  8  Day  (Conn.) 
600;  Ayer  V.  Ahlbom,  174  Mass.  292, 
54  NB  665;  Thomas  v..  Le  Baron,  8 
Mete.  (Mass.)  866;  In  re  Sacket,  1 
Mass.  58;  Wendell  v.  Abbott,  48  N.  H. 
68;  Isham  v.  Bennington  Iron  Co.,  19 
Vt.  280:  Catlln  v.  Washburn,  8  Vt. 
25;  Holslngton  v.  Holslngton,  2  Alk. 
(Vt.)  235:  Pearl  v.  Howard,  1  D. 
Chlpm.  (Vt.)  173. 

[a]  There  mnst  be  a  refusal  by 
the  grantwr  to  make  an  acknowledg- 
ment in  order  to  authorize  any  record 
of  the  deed  not  acknowledged  or 
proved  agreeably  to  the  statute.  Wen- 
dell V.  Abbott,  48  N.  H.  68. 

[b]  OflUwr  seed  not  eertlfy  as  to 
rernsal. — In  such  case  the  magis- 
trate's certificate  need  not  recite  the 
grantor's  refusal  to  acknowledge. 
Catlln  v.  Washburn.  5  Vt.  25. 

[c]  Taaniwrary  abssnoe  for  a  par- 
ticular purpose  does  not  constitute 
a  removal  from  the  commonwealth 
so  as  to  authorise  proof  by  a  sub- 
scribing witness,  the  grantor's  fam- 
ily stin  residing  within  the  state. 
In  ra  Sacket.  1  Ibuu.  68. 


[d]  It  wHI  not  be  presumed  that 
facts  authorizing  a  resort  to  proof 
by  witnesses  existed.  Their  exist- 
ence must  affirmatively  appear.  Wen- 
dell V.  Abbott,  43  N.  H.  68:  Pearl  v. 
Howard,  1  D,  Chlpm.  (Vt.)  173.  Com 
pare  Catlln  v.  Washburn,  8  Vt.  26. 

a&  Job  v.  Tebbetts.  9  III.  143, 
Vaaques  v.  Texas  Lioan  Agency,  (Tex. 
Civ.  A)  46  8W  942.  See  Le  Roy  v. 
Jacobosky,  136  N.  C.  448,  48  SB  796. 
67  LRA  977:  Simpson  v.  Simpson,  93 
N.  C.  373:  Howell  v.  Ray,  92  N.  C. 
610;  Davis  v.  Hlggins,  91  N.  C.  382; 
Love  V.  Harbin,  S7  N.  C.  249;  Black 
V.  Justice.  86  N.  C.  504  [overr  Rol- 
lins V.  Henry,  78  N.  C.  842]. 

Si]  Where  proof  of  hud  writing 
ot  obtainable  the  Instrument  may 
be  recorded  on  the  faith  of  an  affi- 
davit by  the  holder  stating  such 
facta  This  afl!ldavlt  must  contain 
a  recital  that  "affiant  believes  such 
deed  te  be  a  bona  flde  deed  and  ex- 
ecuted by  the  grantor  therein 
named,"  otherwise  the  record  will  not 
be' valid.  Allen  v.  Burch,  142  K.  C. 
624.  56  SB  354.  See  also  Howell 
V.  Ray,  92  N.  C.  610. 

[b]  Srea  In  the  absenoe  of  any 
statute  so  providliig,  it  has  been  held 
that  where  the  grantor  and  subscrib- 
ing witnesses  were  all  dead  the  In- 
strument could  be  proved  for  record 
by  common-law  modes  of  pn>o(  but 
that  In  sucdi  ease  it  was  not  self- 

8 roving.  Carrier  v.  Hampton,  88  N. 
.  307. 

Cc]  Where  the  •mraxata  acknowl- 
•dffmsnt  of  a  narrUd  woman  to  a 
deed  Is  not  aeeessazy,  her  execution 
may  bo  proved  by  proof  of  handwrit- 
ing as  if  she  were  unmarried.  Van 
WinkU  V.  Constantlne,  8  Bdm.  Bel. 
<3ae.  (N.  T.)  460. 

87.  Follmer  v.  Rohrer,  168  CaL 
766,  112  P  644. 

SB.  aa.  Coda.  (1895)  tg  8620-8624. 
In  Balhird  v.  Orr,  105  Ga.  191,  194, 
31  SB  654,  the  court  said;  "Our  sys- 
tem of  attesting  deeds  and  other 
Instruments  requiring  record  Is  the 
equivalent  of  an  acknowledgment  of 
the  execution  of  such  Instruments, 
made  by  the  maker  as  required  by , 
the  common  law  and  practiced  in 
most  of  the  States.  Under  our  stat- 
ute, attestation  by  one  of  the  officers 
named,  together  with  another  wit- 
ness, dispenses  with  the  necessity 
of  acknowledgment,  and  acknowledg- 
ment in  the  presence  of  a  proper 
officer  dispenses  with  the  attestation 
of  Its  execution  by  an  officer,"  See 
also  Vizard  v.  Moody,  119  Ga.  918. 

47  SB  848:  Sloss  v.  Southern  Mut. 
Bldg.,  etc..  Assoc.,  97  Ga.  401,  23  SB 
849*  Blalock  v.  Mlland.  87  Oa.  673, 
13  SB  561;  White  v.  Magarahan,  87 
Ga.  217,  13  SB  609. 

09.    Baxley  V.  Bazley,  117  Oa.  80, 

48  SB  486. 

30.  See  Husband  and  Wife  [21 
Cyc  1810]. 
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she  could  be  divested  of  an  inteieBt  in  real  estate, 
other  than  her  equitable  separate  estate,"^  was 
through  the  instromentality  of  a  flctitions  suit  known 
as  a  fine  and  common  recovery,  whereby  other 
persons  -were  permitted  to  recover  what  rights  she 
had  i^  the  lands  proposed  to  be  conveyed,  and  thus, 
by  a  species  of  estoppel,  bar  her  rights.  In  1833, 
however,  this  proceeding  was  abolished  by  statute** 
and  simpler  methods  of  conveyance  were  adopted, 
allowing  married  women  to  alien  their  property  1^ 
deed  a^nowledged  in  the  praseribed  manner  and 
form.** 

81.   See  Husband  and  Wife  tn 

Cyc  1828], 

33.  See  the  followina'  oaaes: 
U.  8.— ■Wllliama  v.  Paine,  169  U.  S. 

64,  18  set  279,  42  L.  ed.  <SS;  Powell 
V.  Monson,  etc..  Hfer.  Co.,  19  F.  Cas. 
No.  ll.SSe,  8  Mason  847,  851. 

Ala. — McBryde  v.  Wilkinson,  29 
Ala.  662.  , 

Ark. — Elliott  V.  Pearce,  20  Ark. 
508;  McDanlel  v.  Grace,  15  Ark.  466. 

Colo. — Kntght  V.  Lawrence,  19 
Colo.  425,  36  P  242. 

IlL— Snell  V.  Snell.  128  111.  40S.  14 
Nn  684.  B  AmSR  628;  Hoffan  v.  Ho- 
san.  89  IlL  427.  ^ 

Iowa. — Slmms  ▼.  Harvey,  19  Iowa 
878. 

Ky. — ^Prewlt  v.  OravM,  S  '  J.  J. 
Marsh.  114. 

Hd. — lAwrenee  v,  Hetater,  S  Harr. 
*  J.  871;  Holllnjnworth  t.  McDon- 
ald. 2  Harr.  A  S.  280.  8  AmD  546. 

N.  J.— Ten  Byck  v.  SavUle,  64  N. 
J.  Blq.  Oil,  E4  A  810. 

N.  Y. — Albany  F.  Xna.  Co.  v.  Bay, 
4  N.  T.  9;  Martin  T.  DwMly,  6  Wend. 
9.  21  AmD  245. 

N.  C— McCasklll  v.  McKlnnon,  121 
K.  C.  814,  28  8E  S43,  61  AmSR  659. 

Va. — Harklns  v.  Forsyth,  11  LelKh 
294. 

83.    S  &  4  Wm.  IV  o  74. 

34.  See  Franks  v.  Bollans,  L.  R. 
8  Ch.  717:  NlchoU  v.  Jones.  L  R  8 
Eq.  696;  Field  v.  Moore,  7  De  O.  M. 
ft  O.  691,  66  BngCh  634,  44  Reprint 
269;  Lassence  v.  Tlerney,  2  Hall  ft  T. 
115,  47  Reprint  1620,  1  Macn.  ft  G. 
551.  47  SngCh  440,  41  Reprint  1879; 
BriKKS  V.  Chamberlain,  11  Hare  69, 
46  BngCh  69,  68  Reprint  1191;  Crofts 
V.  Middleton,  2  Jur.  N.  S.  628;  In  re 
Stables,  S3  I..  J.  Ch.  422. 

36.  See  Durant  v.  Ritchie,  8  F. 
Caa  No.  4,190,  4  Mason  46;  Albany 
F.  Ins.  Co.  v.  Bay,  4  N.  T.  9;  Merlam 
V.  Harsen,  2  Barb.  Ch.  (N.  Y.)  282; 
Jackson  v.  Gilchrist,  16  Johns.  (N. 
Y.)  89:  Davey  v.  Turner,  1  DalL  (Pa.) 
11,  1  L.  ed.  IS  (where  it  was  shown 
that  only  two  fines  had  ever  been 
levied  in  the  province  of  Pennsyl- 
vania). 

In  Barfield  v.  Combs,  16  N.  C.  614, 
516,  the  court  said:  "After  the  set- 
tlement of  the  colony  of  North  Car- 
olina, the  method  of  conveying  lands 
by  fine  and  recovery  was  never  used 
here,  as  appears  by  a  declaration  to 
that  effect,  in  the  preamble  of  the 
act  of  1715." 

In  Powell  V.  Monson,  etc,  Klg.  Co., 
19  F.  Cas.  No.  11,866,  8  Mason  847, 
SBl,  Story,  J.,  deliveruis  the  opinion 
of  the  court.  Bald:  "Fines,  as  con- 
veyances, have  never  been  in  use  In 
this  state  [Massachusetts]." 

In  Mount  Kesterson,  8  Coldw. 
(Tenn.)  462, '  460,  the  court  said: 
"Those  proceedlnirB  were  never  rec- 
ognised In  this  State,  or  in'  the  col- 
ony, or  state  of  North  Carolina,  uid 
nerhaps  not  In  any  of  the  (MTlginal 
thirteen  colonies." 

as.  See  Manchester  t.  HouKh,  16 
F.  Caa.  No.  9.006,  5  Mason  67,  68 
(where  Story,  J.,  said:  "The  valtdity 
of  the  other  conveyance  in  1797  turns 
upon  the  question,  whether,  by  the 
common  or  customary  law  of  Rhode 
Island,  a  feme  covert  can  convey 
her  real  estate  hy  deed,  her  husband 
Joining  In  the  deed.  It  is  not  denied, 
that  this  was  In  Rhode  Island  the 
usual  mods  of  eonveyinc  her  estate 


In  the  United  States."  Fines  and  common  reeov 
eries  never  flourished  on  American  soil."  In  boiiu> 
of  the  older  colonies  the  necessity  for  some  method 
by  which  married  women  might  transfer  their  in- 
terests in  land  gave  rise^  at  an  early  date,  to  a 
practice  of  conveying  by  joint  deed  of  husband  and 
wif  e,"**  and  subsequently  conveya^e  by  deed,  usually 
required  to  be  acknowledged  by  the  wife  on  privy 
examination,  was  adopted  by  statute  in  all  jurisdic- 
tions as  a  substitute  for  the  eommon-law  method  of 
conveying  by  fine  and  recovery.*'  Consequently  it 
may  fairly  be  said  that  in  the  United  States  the 


antecedently  to  the  statute  of  1798; 
and  that  it  had  prevailed  without  ob- 
jection and  without  question  for  a 
great  length  of  time;  and  that  this 
Is  the  first  time  in  which  it  has  been 
Judicially  brought  into  controversy. 
Conveyances  by  fine  or  coiVimen  re- 
covery of  the  estates  of  femes  covert 
may  have  sometimes  been  resorted 
to  by  very  cautious  persons;  but  the 
general  practice  In  Rhode  Island  has 
been,  as  I  have  stated.  Many  titles 
have  passed  and  many  titles  are  now 
held  exclusively  under  such  convey- 
ances. And  to  shake  their  validity 
would  a',  this  period  be  productive 
of  Inoaleaiable  mischiefs.  If  there 
ever  was  a  cas^  In  which  the  doc- 
trlne*  might  be  fairly  applied,  that 
communis  error  teoit  Jus,  the  pres- 
ent is  that  case.  In  truth,  from  an 
early  period  in  the  history  of  New 
England,  the  right  of  a  feme  covert 
to  convey  her  real  estate  by  deed 
with  the  assent  of  her  husband  was 
recognised,  and  has  be^n  constantly 
enforced  by  courts  of  law.  It  now 
constitutes  a  part  of  the  common  law 
of  New  England.  See  Colcord  v. 
Swan,  7  Mass.  291:  Fowler  v.  Shearer, 
7  Mass.  14;  I>udley  v.  Sumner,  6 
Masa  4SS.  It  probably  originated 
In  the  necessities  of  the  country  at 
an  early  period  of  its  settlement, 
when  Anea  and  recoveries  were  little 
known;  or  If  known.  Courts  were 
rarely  held,  and  understood  little  of 
the  proper  mode  of  proceeding.  The 
same  necessity  has  produced  a  sim- 
ilar result  in  other  parts  of  the 
Union.  See  Lessee  of  Lloyd  v.  Tay- 
lor, 1  DalL  (Pa.)  17,  1  L.  ed.  18;  Davey 
v.  Turner,  1  Dall.  (Pa.)  11,  1  L.  ed. 
15.  The  act  of  1798  can  be  Justly 
considered  In  no  other  light,  than 
as  a  legislative  sanction  and  recog- 
nition of  the  right  and  the  practice"). 

[a]  In  Massaohvsetts  by  usage  of 
Immemorial  antiquity  martied  wo- 
men have  been  allowed  to  convey  by 
deed.  Colcord  v.  Swan,  7  Mass.  291; 
Fowler  v.  Shearer,  7  Mass.  14. 

[b]  Xa  Vsw  York  deeds  were  early 
substituted  for  fines  by  usage,  and 
sometimes  they  were  acknowledged 
by  the  wife  and  sometimes  proved 
by  witnesses,  while  some  were  nei- 
ther acknowledged  nor  proved.  These 
practices  were  recognised  and  such 
deeds  were  confirmed  by  the  act  of 
Febr.  16,  1771,  which  prescribed,  as 
to  future  conveyances,  that  the  wife 
must  acknowledge  on  private  exam- 
ination. Albany  F.i  Ins.  Co.  T.  Bay, 
4  N.  Y,  9.  See  also  Van  Winkle  V. 
Constantlne,  10  N.  Y.  422. 

[c]  In  Penusylvsnls  conveyances 
of  married  women  by  deeds  duly  ac- 
knowledged, made  In  pursuance  of 
usage  and  without  statutory  sanc- 
tttm,  were  upheld  on  the  principle 
that  communlB  error  teclt  Jus.  Lloyd 
V.  Taylor,  1  Dall.  17.  1  L.  ed,  18:  Da- 
vey v.  Turner,  1  DalL  11,  1  L.  ed.  IB.- 

87.  See  Kerr  v.  Russell,  69  111. 
666.  18  AmR  684:  Martin  v.  Dwelty, 
6  Wend.  (N.  Y.)  9.  21  AmD  246.  In 
Williams  V.  Paine,  169  U.  S.  65,  64, 
18  set  279.  42  L.  ed.  868,  Peckham, 
J„  said:  "In  most,  If  not  all,  of  the 
states  of  the  Union,  statutes  have 
been  passed  providing  for  the  man- 
ner in  which  a  married  woman  cap 
dispose  of  her  real  estate.  These 
statutes  were  Intended  to  and  did  set 
aside  the  technicalities  of  the  com- . 


mon  law,  and  theCr  provided  some 
simple  and  effectual  method  for  the 
transfer  of  the  Interests  of  married 
women  in  real  estate."  In  Hits  v. 
Jenks,  128  U.  S.  293,  801,  8  SCt  143. 
31  L.  ed.  168,  Gray,  J.,  said:  "The 
conveyance  of  the  estates  of  ooarried 
women  by  deed,  with  separate  exam- 
ination and  acknowledgment,  ha? 
taken  the  place  of  the  alienation  of 
such  estates  by  fine  in  a  court  of 
record  under  the  law  of  England, 
though  differing  in  some  of  Its  ef- 
fects, owing  to  the  diversity  in  the 
nature  of  the  two  modes  of  pro- 
ceeding." 

[ai  Slstocr  of  Osrei^pMvt  of 
doefenu^"By  the  common  law,  a 
married  woman  could  not,  by  Joining 
her  husband  In  a  deed,  bar  herself, 
or  Qiose  claiming  under  her,  of  her 
own  estate.  In  process  of  time,  how- 
ever, fines  were  adapted  to  this  end, 
and  by  them  the  rights  Of  a  wife 
might  successfully  be  passedi  5 
Cruise  Dig.'116,  116.  But  to  prevent 
imposition  upon  her.  It  was  at  length 
provided  by  a  statute,  that  where  a 
feme  covert  was  one  of  the  parties 
to  a  fine,  she  should  be  privily  ex- 
amined, and  it  she  refused  her  assent, 
the  fine  should  not  be  levied.  Ibid. 
This  proceeding  is  the  prototype  of 
our  privy  examination.  But  though 
the  privy  examination  was  positively 
enjoined  by  statute,  yet,  it  a  feme 
was  allowed  to  acknowledge  a  fine 
without  examination.  It  nevertheless 
bound  her,  and  could  not  be 
reversed;  for  she  could  not  contra- 
diet  the  record,  which  set  forth  her 
examination.  Ibid.  According  to  the 
British  system  of  Jurisprudence, 
then,  we  see  that  certain  safeguards 
were  thrown  around  .tke  feme  for 
her  protection;  but  we  also  see  that 
If  those  safeguards  failed,  she  was 
left  without  a  remedy;  except  In 
cases  of  fraud  In  the  conusee,  whom 
equity  would.  In  such  a  case,  con- 
sider .a  trustee  for  her.  In  Virginia, 
as  a  substitute  for  the  fine,  a  deed, 
accompanied  by  a  privy  examination 
of  the  feme,  has  been  adopted.  This 
privy  examination,  it  is  provided, 
may  be  taken  either  before  a  court  of 
record,  or  before  two  Justices  of  the 
peace.  In  both  cases  the  same  iden- 
tical requisitions  exist  In  both  It 
is  required  that  the  deed  be  shewn 
and  explained  to  her;  and  that  she 
shall  acknowledge  It  as  her  act  and 
deed,  and  declare  that  she  had  freely 
and  willingly  signed,  sealed  and 
delivered  it  Where  this  examina- 
tion has  been  made  In  court  It  must 
be  conceded  that  It  is  altogether  con- 
clusive, and  that  no  allegation  can 
be  admitted  to  contradict  the  entry 
upon  the  record,  however  much  that 
may  be  at  variance  with  the  real 
fact  Though  the  Judge  or  Justice  who 
examined  her  may  have  alsregarded 
every  requisition  of  the  statute,  yet, 
when  the  term  Is  once  ended,  the 
truth  of  the  record  never  can  be 
questioned,  but  the  examination  must 
be  taken  to  have  been  in  truth  what 
by  the  record  It '  appears  to  have 
been.  Thus,  then,  it  would  seehi  that 
like  our  ancestors,  we  have.  In  this 
provision,  been  content  to  thfow 
around  the  feme-  covert  a  certain 
safeguard,  which,  nevertheless,  may 
fall  to  fulfil  the  Just  and  benevolent 
mtentlon  of  the  law-givar.   We  havo 
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pover  of  a  married  woman  to  convey  interests  in 
real  estate,  other  than  equitable  separate,  estates, 
rests  wholly  on  a  statutory  basis,  and  in  order  to 
pass  title  she  most  eomply  with  all  the  requirements 
of  the  statote  whieh  ecmfers  saeh  power  on 
her." 

[i  26]  2.  Wliere  AcknowledcmeBt  Required  by 
Statmtfr— ft.  In.  Oeiwnd.  The  object  of  statutes  re- 
quirii^  a  eouveyanee  by  a  married  woman  to  be 
acknowledged  by  her,  separate  and  i^mrt  from  her 
husband,  is  to  protect  her  from  coercion  and  secure 

not  Indulered  the  Tain  expectation 
that  we  have  provided  a^lnst  every 
possible  mlachlef,  aince  we  know  that 
perlectlon  Is  not  attainable  In  human 
I^islatlon.  But  we  rest  upon  the 
assurance,  that  with  these  gtiardB, 
the  rights  of  married  women  are 
•ubstantlally  secured,  and  that  there 
l8  much  less  danger  of  their  suf- 
fering by  the  ignorance  or  corruption 
of  the  courts,  than  there  would  be 
of  shaking  all  confidence  In  the  titles 
of  the  country,  if  femes  covert  were 
-permitted,  at  the  remotest  period,  to 
call  in  Question  what  has  oeen  sol- 
emnly recorded  in  a  court  of  Justice." 
Per  Tucker,  P.,  In  Harklns  v.  For- 
syth. .11  lAlgh  its  Va.)  306.  SlS-SlS. 

«  Artt— Lanier  v.  Suit.  84  Ai*. 
as,  lOG  aw  696;  milott  T.  Pearoe,  SO 
Arte.  608.    ^, 

Cat — Uorrlsott  WllMmt  It  Cat 
494.  78  AmD  60S.  ,    .  , 

Ky.— PreWlt  T.  Oraves,  6  J.  J. 
Uarsb.  114;  Wbttaker  v.  Batr.  1  JF.  J. 
Uarsh.  286. 

Pa.— Killer  V.  Buble,  107  Pa.  806. 

Tex. — Hollis  v.  Francois,  6  Tex. 
19B,  51  AmD  760.  But  see  Womack 
V.  Vomack.  8  Tex.  887.  88  AmD  119 
[crit  Fitagerald  v.  Turner.  48  Tex. 
791  (holding  that  the  statute  pre- 
scribing the  mode  of  conveying  a 
married  woman's  property  did  not 
declare  absolutely  void  any  other 
mode  of  conveyance,  Its  onty  object 
being  to  secure  freedom  of  will  and 
action  on  her  part;  and  that  If  she 
were  free  to  act  and  so  declared,  and 
further  declared  that  she  did  not 
wish  to  retract,  all  the  circumstances 
concurred  which  were  made  neces- 
sary by  law  to  pass  her  title  to  the 
property,  and  her  conveyance  would 
be  sustained,  notwithstanding  the 
want  of  a  privy  examination  under 
the  statute,  particularly  in  a  case 
where  the  party  deall^  with  her 
could  not  b«  restored  to  hla  former 
position). 

Vt. — Sumner  v.  Conant,  10  Vt.  9. 

In  Tarrant  v.  Core.  106  Va.  161, 
165,  56  SE  228,  Buchanan.  J.,  said 
that  the  object  of  such  statutes  "Was 
to  provide  a  substitute  for  the  pro- 
ceeding by  fine,  whereby  the  rights 
of  the  wife  on  the  one  hand  migbt 
be  fenced  around,  and  a  sure,  inde- 
feasible and  unquestionable  transfer 
of  her  right  secured  on  the  other." 

In  Whitaker  v.  Blair,  8  J.  J.  Marsh. 
(Ky.)  SS6,  241,  the  court  said:  "An- 
terlor  to  any  legislation  on  the  sub- 
ject, by  the  rules  of  the  common  law, 
a  feme  covert  could  not  convey  her 
real  estate,  by  deed  or  by  privy 
examination,  and  the  title  must  re- 
main In  her.  during  the  marriage. 
To  remedy  this,  and  unshackle  such 
estates,  and  brlns  them  into  market, 
was  the  design  of  the  leglslatur.e. 
In  passing  such  acts." 

[a]  In  aiabama  fines  and  common 
recoveries  were  abolished  by  the  a6t 
of  1808,  and  conveyance  by  deed 
duly  acknowledged  on  privy  examina- 
tion was  substituted.  McBryde  y. 
Wilkinson,  20  Ala.  662. 

[b]  In  ir«w  Jersey,  previous  to 
1743,  married  women  could  not  con- 
vey real  estate.  In  that  year  a 
statute  was  passed  authorizing  them 
to  convey  by  deed  duly  acknowledged. 
Uoore  Kake.  26  N.  J.  L.  574;  Corby 
T.  Drew.  66  N.  J.  Bq.  387,  86  A  827. 

SO.  In  Donahue  v.  Mills,  41  Ark. 
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690,  3  LRA  214;  Coal  Creek  Mln.  Co. 
V.  Heck,  83  Tenn.  497;  Shelton  v. 
Hurst,  16  Lea  470;  Mash  v.  Russell, 
1  Lea  543;  Sumnar  v.  Owens,  3  BaxL 
26:  Mount  v.  Kesterson,  6  Coldw. 
462;  Prater  T.  Hoover,  1  Coldw.  644; 
Henderson  V.  Rice,  1  Coldw.  223 ; 
Woodrum  v.  Klrkpatrick,  2  Swan 
218;  Perry  v.  Calhoun,  8  Himiphr. 
551;  Montgomery  v.  Hobson.  Metgs 
437;  Thompson  V.  Hays,  <Ch.  A.)  62 
SW  836;  Davis  V.  B^man,  <Ch.  A.) 
46  SW  1089. 

Tex. — ^Veeder  v.  Gilmer,  108  Tex. 
468,  129  SW  696:  Garner  v.  Black, 
96  Text  126.  66  SW  876  Fatt  (Civ. 
A.)  63  SW  9181;  Stiles  t.  Japhet,  84 
Tex.  91,  19  SW  460;  Norton  v.  Davis, 
88  Tex.  82,  IS  SW  420:  Chamberlain 
V.  Pybas,  81  Tex.  611,  17  SW  60; 
Angler  v.  Coward,  79  Tex.  661,  15 
SW  698;  Parker  v.  Chancellor,  73 
Tex.  476,  11  SW  603:  Stephens  t. 
Shaw,  68  Tex.  261,  4  SW  458;  Coffey 
V.  Hendricks,  66  Tex.  676,  2  SW  47; 
Fitzgerald  v.  Turner,  43  Tex.  79; 
Smith  V.  Elliott,  89  Tex.  201;  Tucker 
V.  Can-,  39  Tex.  98;  Cross  v.  Everts, 
28  Tex.  523;  Berry  v.  Donley,  26 
Tex.  737;  Nichols  v.  Gordon,  25  Tex. 
Suppl.  109;  Gregory  v.  Van  Vleck, 
21  Tex.  40;  Callahan  v.  Patterson,  4 
Tex.  61,  51  AmD  712;  De  West  v. 
Barthelow,  (Civ.  A.)  136  SW  86; 
Klumpp  V.  Stanley,  &8  Tex.  Civ.  A. 
239,  113  SW  602:  Blume  v.  White, 
(Clv.  A.)  Ill  SW  1066;  Klmmey  v. 
Abney,  (Civ.  A.)  107  SW  885;  Veeder. 
V.  Gllmfer,  47  Tex.  Clv.  A.  464,  105 
SW  331;  Poland  v.  Porter,  44  Tex. 
Civ.  A.  334,  98  SW  214:  Kopke  y. 
Totaw.  (Clv.  A.)  96  SW  16:  MoAnulty 
Ellison,  (CtT.  A.)  71  SW  «70;  SU- 


cock  V.  Baker,  25  Tex.  Civ.  A.  508,  61 
SW  939;  Fordtran  v.  Perry,  (Civ.  A) 
60  SW  1000;  Gilbough  v.  Stabl  Bldg. 
Co.,  16  Tex.  Clv.  A.  448,  41  SW  635; 
Miles  V.  Kelley,  16  Tex.  Civ.  A.  147, 
40  SW  599;  Simpson  v.  Eldens,  14 
Tex.  Clv.  A-  235,  38  SW  474;  Mc- 
Daniel  V.  Garrett,  11  Tex.  Civ.  A.  57, 
31  SW  721:  Moklnney  v.  Rodgers, 
(Civ.  A.)  29  SW  407;  Halbert  v. 
Hendrlx,  (Clv.  A.)  26  SW  911;  Stone 
V.  Sledge,  (CiT.  A.}  24  SW  G97;  Rhine 
V.  Hodge,  1  Tex.  Clv.  A.  868,  21  SW 
140. 

Vt.— GlddlMTB  V.  Smith,  16  VL  844; 
Sumner  v.  Wentworth,  1  Tyler  42; 
Harmon  v.  Taft,  1  Tyler  6.  See  also 
Smith  r.  Perry.  26  Vt.  279. 

Va.— Tarrant  v.  Cora,  106  Va.  161, 
56  SE  228;  Clinch  River  Veneer  Co. 
V.  Kortb,  88  Va.  222,  16  SE  1€8;  Vir- 
fflnta  CmL  etc,  Co.  v.  Robsrson,  82 
Va.  llcTlS  SB  S60:  Barton  v.  Brest, 
87  Va.  886.  18  SB  29:  Hawlay  v. 
Twyman,  29  Gratt.  (70  Va.>  728;  Cur- 
rie  V.  Page,  2  Le^h  (29  Va.)  617; 
Harvey  TTPecks,  1  Munf.  (16  Va.)  618. 

W.  Va.— Pickens  v.  Stout,  67  W, 
Va.  422,  68  SE  364;  NuttalT  v.  Mc- 
Vey,  63  W.  Va.  380,  60  SE  251;  Simp- 
son V.  Belcher,  61  W.  Va.  157,  56  SEl 
211:  Amlck  v.  Ellis,  53  W.  Va.  421. 
44  SE  267;  Rosenour  v.  Rosenour.  47 
W.  Va.  564.  36  SB  918;  Benriett  v. 
Pierce,  45  W.  Va.  654,  31  SE  972; 
Hanley  v.  National  Loan,  etc,  Co.. 
44  W.  Va.  450,  29  SE  1002;  Jarrell  v. 
French,  43  W.  Va.  466,  27  SE  263; 
Pickens  V.  Knisely,  29  W.  Va.  1. 
11  SC  932,  6  AmSR  622;  Moore  v. 
Ligon,  22  W.  Va.  292;  Watson  v. 
Michael,  21  W.  Va.  568;  McMullen  v. 
Eagan.  21  W.  Va.  233;  Gillespie  v. 
BaTley,  12  W.  Va.  70,  29  AmR  445. 

Wis. — (Godfrey  v.  Thornton,  46  Wis, 
677,  1  NW  362;  Halt  V.  Houle.  19 
Wis.  472. 

Eng. — -Franks  v.  Bollans,  ti.  R.  3 
Ch.  717;  NichoU  v.  Jones.  L.  R.  3  Eq. 
696;  Field  v.  Moore,  7  De  G.  M.  ft  G. 
691,  66  EngCh  534,  44  Reprint  269; 
Bancks  v.  Ollerton,  10  Ezcn.  168,  26 
EngL&Bq  508;  Jolly  v.  Handcock,  7 
Excb.  820;  Laseence  v.  Tlemey,  2 
Hall  ft  T.  11^  47  Reprint  1620,  1 
Macn.  ft  O.  561,  47  BngCh  440.  41 
Reprint  1379. 

N.  B.— Everett  v.  Everett,   38  N. 

B.  390. 

Ont. — Romanes  v.  Fraser.  16  Grant 
Ch.  (U.  C.)  97;  Seattle  v.  Mutton, 
14  Grant  Ch.  (U.  C.)  686:  CommerctiLl 
Bank  V.  Smith.  18  U.  C.  C.  P.  214; 
Monk  V.  Farlinger,  17  U.  C  C.  P. 
41;  Orser  v.  Vernon,  14  U.  C.  C.  P. 
673;  Farquharaon  v.  Morrow,  12  IX 

C,  C.  P.  311:  Stayner  v.  Applerate, 
8  U.  C.  C.  P.  138.  451;  McGill  t. 
Frazer,  6  U.  C.  C.  P.  404;  Moflatt  v. 
Grover.  4  U.  C.  C.  P.  402;  Jackson  v. 
Robertson,  4  U.  C.  C.  P.  272;  Grant 
V.  Taylor,  28  U.  C  Q.  B.  284:  Mor- 
gan T.  Sabourin,  27  U.  C.  Q.  B.  220; 
McNally  t.  Church,  27  U.  a  Q.  B. 
108;  Amey  v.  Card,  25  U.  C.  Q,  B. 
601;  Malloch  v.  Derivan,  22  C.  Q. 
B.  64:  Doe  v.  Ten  Eyck,  7  U.  Cf  Q.  B. 
600:  McKlnntm  v.  Arnold,  6  U.  C. 
Q.  B.  604;  Doe  v.  Twlgg,  6  U.  C  Q. 
B.  167.  See  Gremlllon's  Suco.,  4  La. 
Ann.  411.  See  also  Howard  v.  Scott, 
2  Ch.  Chamb.  (U.  C.)  274;  Graham 
v.  Meneilly.  16  Grant  Ch.  (U.  C.) 
661;  Robinson  v.  Byers,  18  Grant  Ch. 
(IT.  C.)  888;  Hope  v.  Beard,  Grant 
Ch.  (U.  C.)  380;  Sampson  v.  Mc- 
Arthur,  8  Grant  Ch.  (U.  C.)  72; 
Doran  v.  Reid.  18  U.  C.  C.  P.  893; 
Hill  V.  Greenwood,  23  V.  C.  Q.  B.  404; 
Allen  v.  Leveflconte,  15  U.  C.  Q.  B. 
9:  Allison  v.  Rednor,  14  U.  C.  Q.  B. 
459;  Tiffany  v.  McCumber.  13  TJ.  C. 
Q.  B.  159. 

[a]  Beasoa  for  the  ml*, — "A  feme 
covert,  can  only  contract  with  refer- 
ence to  her  slaves  held  under  the 
statute,  in  the  mode  which  the  statute 
itself  has  prescribed.  It  is  not  like 
a  restraining  statute,  which  ta.ke!i 
away  previous  rights,  but  it  la  an 
enabling  statute,  removing  certain 
disabilities,  and  rivinir  the  feme  co- 
vert power  to  contract.  byjObserving 
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have  received  the  purchase  money.*^  - 

[i  27]  b.  In  What  iBBfentments  Beqnired— (1) 
Ib  QeneraL  Whether  a  particular  instrument  must 
be  aeknovledged  by  the  wife,  to  be  valid^  is  of 
eonrse  a  question  dependii^  'upon  the  statutes  au- 
^thorizing  her  to  execute  ea^  instrument."  In  gen- 
eral, ae£nowledgment  is  required  in  any  instrument 
convoying  real  property  or  an  interest  in  real  prc^ 
erty,  sneh  as  a  release  of  dower,**  a  power  of 
ftttomey  to  convey  property,*  a  conveyance  or  lease 


of  land,**  or  a  conveyance  of  the  homestead,  whether 
effected   by   deed  of  bargain  and  sale  or  by 

-mortgage.*^ 

[i  28]  (2)  Agreemonts  to  Oonvey  Lands.  As  a 
general  rule,  under  the  statutes,  a  married  woman 's 
contract  or  agreement  to  convey  her  land  is  not 

-binding  on  her  unless  acknowledged,*^  and  in  the 
absoiee  of  the  prescribed  Acknowledgment  cannot 
be  speeifieally  entoited  either  by*"  or  against  her," 
notwithstanding  the  fact  that  it  was  made  volun- 


certain  forms  and  ceremonies,  with- 
out tlje  observance  of  which  the 
power  does  not  exist.  A  particular 
mode  havins  been  preacrlbed  by  the 
statute,  by  which  tna  contract  Is  to 
be  concluded,  must  be  regarded  as 
ft  negative  upon  all  other  modes  for 
doing  the  same  thing.  The  contract, 
to  be  binding  upon  the  wife,  must 
bear  upon  its  face  the  evidence  of 
her  free  and  voluntary  consent  there- 
to. The  law  has  prescribed  the  mode 
In  which  this  consent  shall  be  mani- 
fested. She  must  declare  before  the 
proper  officer,  that  the  deed  Is  her 
free  and  voluntary  act;  and  he  must 
make  bis  certificate  of  the  fact  be- 
fore the  deed,  as  to  her,  can  be  said 
to  be  complete.  This  is  the  mode  in 
which  the  statute  declares  the  con- 
tract shall  be  concluded:  and  to 
say  that  the  statute  should  not  be 
fouowed.  would  be  equivalent  to  say- 
iDg  that  its  provisions  might  be 
wholly  disregarded.  It  is  not  a  choice 
between  a  statutory  and  common  law 
mode  of  proceeding,  but  It  Is  either 
to  follow  the  statute,  or  act  without 
any  rule  of  law  at  all  on  the  subject." 
Per  Fisher,  j„  to  Dalton  V.  UurphT, 
»  U1S&  68,  8S.  ^ 

[bl  AM  agTMmeitt  between  aAJoln- 
iag  lot  ewaexs  covenanting  to  leave 
open  a  certain  strip  in  front  of  their 
respective  lots  is  a  conveyance  of 
real  estate  within  the  meaning  of  a 
statute  requiring  acknowledgment  in 
order  to  pass  any  estate  of  a  married 
woman.  Bradley  v.  Walker,  18S  N. 
T.  2»1,  S8  NB  1079  [rev  60  N.  T. 
Saper.  S24,  IT  NYS  S8S]. 

fc]  Am  afMnent  amaag  helm  to 
set  aside  the  ancestor'a  will  and 
divide*  the  property  In  a  manner 
agreed  npon  was  held  not  binding  on 
one  of  them  who  was  a  married  wom- 
an, she  not  having  acknowledged  such 
agreement.  Summar  v.  Owens,  8 
Baxt.  (Tenn.)  26, 

[d]  nndUMT  that  InstRunent  'tee- 
ented  and  delivered"  Imports  aoKnowl- 
•OgmMit^-Tn  the  case  of  a  married 
woman's  deed  the  acknowledgment 
la  part  of  the  execution,  and  without, 
it  the  Instrument  Is  invalid:  and 
therefore  a  finding  that  a  married 
woman  "made,  executed. "  and  deliv- 
ered" the  Instrument  was  held  to  Im- 
port that  It  was  "acknowledged." 
Joseph  V.  Dougherty,  60  Cal.  858. 

re]  O«rtiflo»te  not  part  of  oon- 
veyanoe. — Under     Cat     Civ.  Code 

11188.  It  Is  held  that,  while  the  ac- 
nowledgment  fs  essential  to  the 
validity  of  a  married  woman's  con- 
veyance, yet  the  certificate  thereof 
does  not  constitute  a  part  of  the 
Instrument.  Banbury  V.  Arnold,  91 
Cal,  60S.  27  P  984.  _ 

[f]  mr*  restored,  to  rigbtfl  on 
ha^baaA's  death. — A  deed  for  the  land 
of  the  wlf«L  executed  by  the  husband 
and  wife,  but  not  acknowledged  by 
the  latter.  Is  of  no  validity  as  to  her, 
and  conveys  only  the  use  of  the  land 
during  the  coverture.  Blllott  v. 
Pearce,  20  Ark.  BOB:  Curtlss  v.  Fol- 
lett,  15  Barb.  (N.  T.)  837;  Jackson  v. 
Sears.  10  Johns.  (N.  T.)  485. 

igl  Seed  not  aoknowledffed  by 
wtf*  M  pasabir  oommnnlty  Interest. 
— In  Texas,  a  deed  for  property,  not 
a  homestead,  in  which  the  wife 
claimed  a  separate  estate  executed  by 
husband  and  wife,  but  not  acknowl- 
edged by  the  wife,  was  held  to  pass 
whatever  interest  they  held  In  com- 
munity rlffht  and  whatever  separate 


Interest  the  husband  had.  although 
an  acknowledgment  was  required  for 
the  conveyance  of  the  wife's  separate 
estate.  Stephens  v.  Mathews,  69  Tex. 
S41,  6  SW  667.  See  also  Jacks  v.  Dil- 
lon. 6  Tex.  Civ.  A.  192,  25  SW  64B. 

[h]  ITMesalty  of  rcoordlnir  oertUl- 
eate.  Under  the  Kentucky  act  of 
1748  the  certificate  of  a  married 
woman's  acknowledgment  wa^ '  re^ 
quired  to  be  recorded  In  order  to  pass 
her  title.  Elliott  v.  Pelrsol,  1  Pet. 
(U.  S.)  828,  7  ed.  164;  Barnett  v. 
Shaokleford,  6  J.  J.  Marsh.  (Ky.) 
532,  22  AmD  100;  Prewlt  v.  Graves, 
5  J.  J.  Marsh.  (Ky.)  114. 

ri]  natat*  dlapeastnf  wltb  Mpa- 
rato  aCfcnowleag»eht— Act  of  April 
4,  1901  (P.  L.  67),  Which  provides  that 
the  acknowledgment  of  a  married 
woman's  deed  shall  be  taken  In  the 
same  manner  and  form  as  If  she  were 
sole  does  not  dispense  with  the  neces- 
sity for  an  acknowledgment  by  a 
married  woman.  Van  der  Vere  v. 
Monhetm,  12  Pa.  Dist.  681. 

[J]  muwocaowleaffea  deed  good 
for  psTposoa  of  partition.— ^owan 
V.  Brett.  43  Tex.  Civ.  A.  569,  9?  SW 
380. 

4S.  Stivers  v.  Tucker,  126  Pa.  74, 
17  A  641;  Innis  v.  Templeton.  95 
Pa.  262,  40  AmR  643;  Colburn  v.  Kel- 
ly, 61  Pa.  814;  Kirk  v.  Clark,  59  Pa. 
479;  Olldden  v.  Strupler,  52  Pa.  400; 
Rumfelt  v.  Clemens,  46  Pa.  466;  Mll- 
tenberger  v.  Croyle,  27  Pa.  170;  Clark 
v.  Thompson.  12  Pa.  274:  Brown  V. 
Pechman.  63  8.  C.  1.  SO  SB  686. 

48.  See  Dayton  v.  Newman,  19  Pa. 
194  (holding  uiat  acknowledgment  is 
not  necessary  irtien  the  Instrument  is 
not  a  conveyance  of  land). 

[a]  Oovaaairt  to  reserve  open 
■paea  In  trf«l  of  lota-^An  agreement 
among  adjacent  lot  owners,  covenant- 
ing  to  reserve  an  open  space  in  front 
of^ their  lots,  and  not  to  build  there- 
on, is  a  "conveyance"  within  1  N.  Y. 
Rev.  St.  p  762  {  88,  providing  that 
that  term  embraces  every  Instrument 
by  which  any  estate  or  interest  In 
real  estate  is  created  or  aliened,  or 
by  which  the  title  may  be  afCected; 
and,  when  executed  by  a  married 
woman,  it  must,  In  order  to  be  en- 
titled to  registration,  be  acknowl- 
edged by  her  apart  from  her  husband, 
uncler  1  N.  Y.  Rev.  St.  p  758  <  10. 
which  provides  that  no  "estate  of 
a  married  woman  shall  pass  by  a 
conveyance  not  acknowledged  by  her 
"apart  from  her  husband."  Bradley 
V.  Walker.  188  K.  Y.  S91,  83  NE  1079 
{rev  59  N.  Y.  Super.  384,  14  NYS 
SlBl. 

[bl  Seed  mad*  Is  pumuuioa  of 
daeree  of  e^nlt^  court.— It  Is  not  es- 
sential to  the  validity  of  the  deed 
made  by  a  married  woman  in  pursu- 
ance of  a  decree  of  a  court  of  equity 
that  she  should  make  the  statutory 
acltnowledgment  necessary  to  con- 
vey property  In  her  own  right  or  to 
bar  dower  In  her  husband's  land.  In 
fact  It  Is  not  necessary  that  she 
should  make  any  conveyance  at  all, 
for  the  decree  for  conveyance  exe- 
cutes Itself  under  the  statute.  The 
strength  of  complainant's  title  does 
not  rest  In  any  deed  of  conveyance 
executed  by  such  married  woman, 
but  in  the  declaration  and  decree  of 
the  equity  court  establishing  his 
right  in  equity.  Pee  v.  Sharkey,  59  N. 
J.  Eq.  284,  44  A  673. 

[c]  A  faiiM  eovert  mar  OMat*  a 
lien  In  eqntty  upon  her  sole  and 
separate  estate  In  lands  without  a 


privy  examination.  Barrett  v.  Oliver, 
7  OIU  A  J.  MdJ  191. 

44.  lowa^WesttaU  v.  I^ee,  7  Iowa 

12. 

Ky. — Shoptaw  v.  Bldgway,  60  SW 
723,  22  KyL  1495. 

Md.— Grove  v.  Todd,  41  Md.  688. 
20  AmR  76. 

N.  J.— Sheppard  v.  Wardell,  1  N. 
J.  Xi.  462. 

Or. — Moore  v.  Thomas,  1  Or.  201. 

Pa. — ^Klrk  v.  Dean,  2  Blnn.  841. 

45.  McDanlel  v.  Grace,  15  Ark.  466; 
Bocock  V.  Pavey,  8  Oh.  St  *270;  Rose- 
burgh  V.  Sterling,  27  Pa.  292;  Stoops 
V.  Blackford,  27  Pa.  218;  Wilson  V. 
Simpson.  68  Tex.  806,  4  £W  839; 'Fat- 
ton  V.  King,  20  Tex.  685.  84  AmD 
596;  McKlnney  v.  Rodgers,  (Tex.  Civ. 
A.  1895)  29  SW  407. 

46.  Worthlngton  v.  Young,  6  Oh. 
313;  Fordtran  v.  Perry,  (Tex.  Civ. 
A.)   60  SW  1000. 

[a]  A  lease  la  a  "grant  or  inatra- 
ment"  within  the  meaning  of  Civ. 
Code  I  1093.  Carlton  v.  Williams,  77 
Cal.  89,  19  P  186,  11  AmSR  243. 

[b]  matitto  not  applloaUe  morelr 
to  dMOa  of  "lease  aiid  release.*'— -Act 
of  Feb.  24.  1770.  providing  for  the 
privy  examination  of  married  women 
executing  a  "grant,  lease,  release*  of 
lands  does  not  refer  to  deeds  of 
"lease  and  release"  merely  but  In- 
cludes ordinary  leases  for  a  longer 
or  shorter  term.  Miller  v.  Harbert. 
6  Phlla.  (Pa.J  631;  Harbert  v.  Miller, 

4  WklyNC  (Pa.)  336. 

[c]  Aoeiptaao*  of  mt^Where  a 
lease  by  a  married  woman  Is  not 
acknowledged  by  her,  the  ;fact  that 
she  accepts  rent  does  not  validate 
It,  but  at  most  creates  a  tenancy 
terminable  by  proper  notice.  Carl- 
ton V.  Williams,  77  Cal.  89,  19  P 
186.  11  AmSR  243. 

4ff,    Smith  v.  Pearce.  86  Ala.  264,  4 

5  616,  7  AmSR  44;  Balkum  v.  Wood, 
58  Ala.  642;  Patterson  v.  Krelg,  29 
III.  614;  Aul  tm  an  v.  Jenkins,  1 9 
Nebr.  209,  27  NW  117;  De  West  v. 
Barthelow,  (Tex.  Civ.  A.)  136  SW 
86. 

48.  Ark. — Wood  v.  Terry,  80  Ark. 
385. 

Cal.— Banbury  v.  Arnold,  91  Cal. 
606.  27  P  934.  . 

Md.— Steffey  v.  Steffey.  19  Md.  5. 

Pa.-—  Caldwell's  App.,  7  A  211;  In- 
nis V.  Templeton,  95  Pa.  262,  40 
AmR  643;  Colbum  v.  Kelly,  «1  Pa. 
814;  Olldden  v.  Strupler.  52  Pa.  400; 
Klrkland  v.  Hepselgefaer,  2  Grant  84. 

W.  Va. — Gillespie  v.  Bailey,  12  W. 
Va.  70,  29  AmR  445. 

[a]  Coatraet  for  ewflianga  of  land. 
—A  contract  by  a  married  woman  for 
the  exchange  of  land  belonging  to 
her  separate  estate  must  be  acknowl- 
edged by  her  according  to  law.  Rose* 
burgh  V.  Sterling,  27  Pa.  292. 

tt.  Banbury  v.  Arnold,  91  Cal. 
606.  27  P  934. 

•  BO.  CJal.— Loupe  v.  Smith,  123  Cal. 
491.  56  P  264;  Jackson  v.  Torrence,  83 
Cal.  521,  28  P  69S.  But  compare 
Simons  V.  Bedell,  122  Cal  841,  55 
P  3,  68  AmSR  35. 

Conn. — Butler  v.  Buckingham,  S 
Day  ^92,  5  AmD  174. 

Fla. — Goss  V.  Furman,  21' Fla.  406. 

Me.— Ltfine  ,v.  McKeen,  15  Me.  304. 

N.  J. — Ten  Eyck  v.  Savllle.  64  N. 
J.  Kq.  611.  54  A  810;  Schwarz  v. 
Regan,  64  N.  J.  Eq.  139,  53  A  1086; 
Corby  v.  Drew,  65  N.  J.  Eq.  887,  86 
A  827. 

N.  Y.— Martin  v.  DweUy.  6  Wend.  9. 
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tarilyj  and  was  based  upon  a  valuable  considera- 
tion."''  Neither  will  any  aetioa  lie  against  her  for  a 
breach  of  her  ouacknowledged  eontract  to  convey 
her  land.*' 

[4  29]  (3)  OonveyuLew  of  Penonal^.  A  con- 
veyance of  penonal  property  belonging  to  a  mar- 
ried woman  must,  as  a  role,  be  acknowledged  by  faer 
in  order  to  be  valid.*" 

[$  30]  c.  Wife  UTing  i^wrt  from  Hniband.  The 
statutes  sometimes  dispense  with  the  requirement 
of  separate  acknowledgment  in  cases  where  the 
wife  is  living  apart  from  the  husband"  or  acting 
as  a  sole  trader.  And  even  in  the  absence  of  any 
express  provision  to  that  effect  it  has  been  held 
in  some  eases  that  a  conveyance  by  a  married  woman 
living  apart  from  her  husband  is  not  within  the 
purpose  of  the  statute,  and  consequently  her  ac- 
knowledgment is  not  essential  to  the  validity  of  >  such 

21  AmD  246;  Knowles  t.  MeComly, 
10  Palca  842. 

N.  a— Tillerr  v.  Land.  126  N.  C. 
S87.  48  SB  884. 

Pa.— Bincler  v.  Bowman,  184  Pa. 
210,  46  A  80 :  Roaebarsh  v.  Sterling, 
27  Pa.  292;  Whitlingar  v.  Jack.  4  Pa. 
Dl8t.  264,  iC  Pa.  Co.  112. 

S.  C. — ^Brown  V.  Pechman,  68  S.  C  1, 
80  SE  686. 

Tex. — Callahan  v.  Patterson.  4  Tex. 
81,  61  AmD  712.  See  also  Munk  v. 
Weidner.  9  Tex.  Ctv.  A.  491,  29  SW 
409. 

W.  Va. —  Simpson  v.  Belcher,  «1  W. 
Va.  167,  66  SB  211:  Amlck  v.  Bills, 
S3  W.  Va.  421,  44  SB  267^  Roaenour 
V.  Rosenour,  47  W.  Va.  554,  S6  SB 
918:  Moore  v.  Llron,  22  W.  Va.  292, 
30  W.  Va.  148,  S  SB  572. 

Wis.— Halt  V.  Houle.  19  Wis.  472. 

BnfT,'— Nloboll  V.  Jones,  L.  R.  8 
Bq,  606. 

In  Corby  v.  Drew.  56  N.  J.  Ea.  887, 
898,  36  A  827,  Stevens,  V.  C,  deliver- 
ing the  opinion  of  the  court,  said: 
"It  has  long  been  understood,  as  one 
of  the  consequences  of  this  legisia- 
tlon,  that  an  acknowledgment  by  a 
feme  covert  is  of  the  essence  of  her 
conveyance.  In  this  respect  it  dif- 
fers altogether  In  its  operation  and 
elfecta  from  other  acknowledgments. 
Its  object  is  the  protection  of  the 
wife  from  the  compulsion  of  the  hus- 
band. But  it  la  obvious  that  If  It 
be  held  that,  while  the  wife  may 
not  execute  a  conveyance  without 
aclcnowledgment,  she  may  execute  an 
agreement  to  convey  without  ac- 
knowledgment, which  agreement  she 
will  be  compelled  speclncally  to  per- 
form, the  protection  designed  to  be 
afforded  tty  th«  ninth  section  of  the 
act  reapectlng  conveswiceB  la  at  an 
end." 

TtJlVf  to  aver  aokaowledg- 


[al  - 

mna  In  petltioa. — ^Where-the  petition 
In  a  suit  against  husband  and  wife 
to  enforce  their  contract  to  alienate 
their  homestead  fails  to  show  that 
the  contract  was  acknowledged  by 
the  wife  according  to  statute,  a  gen- 
Aral  demurrer  to  the  petition  will 
be  sustained.  The  acknowledgment, 
Iwing  the  essence  and  foundation  of 
the  married  woman's  deed,  cannot  be 
supplied  by  presumption  or  inference, 
but  must  be  averred.  Cross  v.  Evert, 
28  Tex.  623.  Pleading  acknowledg- 
ment generally  see  Infra  S  291. 

[bl  S«paT)n*nt  of  the  pnrOhase 
money  cannot  ordlnarllv  be  decreed 
in  a  suit  for  specific  performance  of  a 
married  woman's  unacknowledged 
contract.  Amlck  v.  Ellis,  53  "W.  Va. 
421,  44  SB  267:  Rosenour  v.  Roee- 
nour,  47  "w.  Va.  564,  36  SE  918.  Com- 

fare  Moore  v.  Llgon,  22  W.  Va.  292, 
0  W.  Va.  146.  8  SB  572. 

[c]  In  Tl^lnla  a  married  wom- 
an^s  contract  to  convey,  made  since 
the  act  of  Aorll  4,  1877,  may  be 
specifically  enforced.  Virginia  Coal, 
etc.,  Co.  V.  Roberson,  88  Va.  118.  13 
SB  350. 

[d]  A  f«m«        tsaOat  (i)  may, 


In  Pennsylvania,  contract  tor  the  sale 
of  her  land  without  a  separate  ac- 
knowledgment (Swing's  App..  101  Pa. 
871):  (2jluid<apeeifto  performance  of 
such  oontract  may  be  enforced  In 
equity  (Ewlng's  Am.,  101  Pa.  371; 
Reed  V.  Stouner.  14  Pa.  Co.  605). 

51.  CaL — Jackson  v.  Torrence,  88 
Cal.  621,  28  P  695. 

N.  T.— Martin  v.  Dwelly,  «  Wend. 
9,  21  AmD  246;  Knowles  v.  McCamly, 
40  Paige  342. 

N.  C— Askew  V.  Daniel,  40  N.  C 
321. 

Pa. — Olldden  v.  Strupler.  62  Pa. 
400;  Roseburgh  v.  Sterling,  27  Pa. 

292. 

Tex. — Munk  v.  Weldner,  t  Tex.  Olv. 
A.  491,  29  SW  409. 

68.  Loupe  V.  Smith,  123  CaL  4^1, 
66  P  254. 

68.  Selover  t.  American  Russian 
Commercial  Co..  7  Cal.  266;  Wood 
V.  Wood,  1  Mete.  (Ky.)  612;  Clark  v. 
Slaughter.  34  Miss.  66:  Woodrum  v. 
KIrkpatrIck,  2  Swan  (Tenn.)  218. 

[a]  m  Pennsylvania  a  married 
woman.  In  conjunction  with  her  hus- 
band, may  assign  her  choses  In  action 
without  acknowledgment.  Powell's 
App...  98  Pa.  403;  Bond  v.  Bunting, 
78  Pa.  210. 

[b]  In  (1)  a  married  wom- 
an may  transfer  her  personal  prop- 
erty by  parol,  and  consequently  no 
acknowledgment  is  required  where 
the  conveyance  is  In  that  mode  (Bal- 
lard V.  C^rmlchael.  82  Tex.  366,  18 
SW  734;  Wilkinson  v.  Rowland,  8 
Tex.  A.  Civ.  Cas.  I  11),  (2)  but  if  in 
writing,  the  conveyance  must  be 
acknowledged  (McDanlel  v.  Qarrett, 
11  Tex.  cTv.  A.  57,  81  SW  721.  (8) 
An  untocated  "land  certlflcate"  Is 
personal  property  and  consequently 
may  be  conveyed  by  parol  without  ac- 
knowledgment (Ballard  v,  Car- 
mlchael,  88  Tex.  355,  18  SW  784: 
Ikard  V.  Thompson.  81  Tex.  286,  16 
SW  1019:  Arnold  v.  Attaway,  (Civ. 
A)  36  SW  482;  Bennett  v.  Virginia 
Ranch,  etc..  COy  1  Tex.  Civ.  A.  821, 
21  SW  128.  See  also  Lecomte  v. 
Toudouse.  82  Tex.  208„17  SW  1047,  27 
AmSR  870).  (4)  But  where  such  fier- 
tlflcate  has  been  located  and  mrveyed 
the  rights  thereunder  can  be  con^ 
veyed  only  as  real  property  by  a  duly 
acknowledged  Instrument  (Ballard  v. 
C^rmichaei.  17  SW  898;  Groesbeck 
V.  Bodman.  78  Tex.  287,  11  SW  822). 
(S)  ^Ince  the  adoption  of  the  Revised 
Statutes  married  women  have  been 
able  to  convey  personalty  as  if  sole 
and  without  acknowledgment.  Stocks- 
berry  V.  Swann.  12  Tex.  Civ.  A.  66, 
34  SW  369:  Wilkinson  v.  Rowland, 
3  Tex.  A.  Civ.  Cas.  i  11. 

84.  Bennett  v.  Pierce,  46  W.  Va. 
664.  81  SE  972  (holding  that  a  wife 
living  separate  and  apart  from  her 
husband  may  convey  her  separate 
property  alone  if  she  shows  to  the 
satisfaction  of  the  officer  that  she 
Is  living  separata  and  apart  and  that 
the  land  Is  htir  sole  and  separate 
proparty;  but  In  such  case  the  oer- 


conveyance. 

31]   d.  WlM  Miy  QnartloiL  Acknowledgment 

It  has  been  held  that  only  tiie  married  woman  and 
persons  claiming  under  her  can  question  the  suf- 
ficiency of  her  acknowledgment,  and  strangers  to 
the  title  cannot  raise  the  objection.*' 

32]  0.  Acknowledffneat  of  Licuiu4rt6  lutrn- 
ment.  The  acknowledgment  by  a  married  woman 
of  an  instrument  in  which  blanks  have  been  leilt 
will  not  make  it  valid  as  against  her  when  the  blanks 
are  afterward  filled  up." 

33]  f.  Enforceability  of  Unacknowledged  In- 
Btmment  in  Eanity.  In  equity  the  unacknowledged 
or  defectively  acknowledged  conveyance  of  a  married 
woman  has  no  more  validity  than  at  law,  and 
usually  no  relief  can  be  decreed  against  her  on  the 
strength  of  such  instrument.'^  But  sometimes  equity 
will  refuse  relief  to  a  married  woman  who  seeks  to 

tlflcate  must  redte  the  facts  author- 
ising bar  to  convey  alone). 

[stl  A  wife  abaadoud  by  her  luw- 
DBM  may  convey  as  a  fame  soI%  in 
Texas,  Breltling  v.  Chestor,  88  Tex. 
688.  82  SW  62f;  Wright  T.  Hayes. 
10  Tex.  180.  60  AmD  200. 

5S.  Ewlng's  App^  101  Ptf.  871. 
B6.  Delafleld  v.  Brady,  108  N.  T. 
^24,  16  NB  428  [afT  88  Hun  404] 
(where  the  wife  was  living  apart 
from  the  husband  under  a  decree  of 
separation,  which  directed  that  all 
authority  and  control  of  the  "husband 
over  her  estate  should  cease  and  that 
she  should  thereafter  hold  her  prop- 
erty "in  the  same  manner  as  If  the 
parties  had  never  been  married"), 

[a]  On  the  otber  h$aA  it  haa  been 
held  that  a  statute  requiring  convey- 
ances by  married  women  to  be  ac- 
knowledged on  separate  examination 
applied  without  exception  to  all  mar- 
ried women,  whether  living  apart 
from  their  husbands  or  not,  and  to 


their  separate  property  as  well  as 
any  other,  and  that  where  a  married 
woman  had  been  abandoned  by  her 
husband,  and  they  had  been  living 
apart  for  forty  years,  and  she  had 
for  many  years  assumed  and  been 
known  by  her  maiden  name,  a  deed 
executed  during  the  lifetime  of  her 
husband  conveying  property  paid  for 
by  her  own  earnings  was  void  unless 
acknowledged  on  separate  examinar 
tlon,  as  required  by  the  code.  Daug- 
larde  v.  Ellas.  80  CaL  66.  22  P  69. 
See  also  Rhea  v.  Rhenner.  1  Pet. 
(U.  8.)  105.  7  L.  ed.  72.  But  see  Hand 
V.  Hand.  68  Cal.  135,  8  P  706,  S8  AmR 
5;  Rels  v.  Lawrence.  6S  Cal.  129,  49 
'AmR  88. 

[b]  Under  the  Bairtlah  PlitM  mnA 
Baoovaries  Act,  3  &  4  Wm.  IV  e  74,  It 

was  held  that  where  a  wife  obtained 
an  order  dispensing  with  the  joinder 
of  her  husband  In  ner  deed  aclaiowl- 
edgment  was  unnecessary  to  give 
validity  to  the  instrument,  since  the 
whole  object  of  the  acknowledgment 
was  to  protect  her  against  her  hus- 
band's influence.  (SoodchUd  v.  Dou- 
gaU  8  Ch.  D.  660. 

_  87.  Delafleld  v.  Brady,  28  Hun  (N. 
T.)  404Jafr  108  N.  T.  624,  16  NE  4281. 

W.  Drury  v.  Foster,  2  Wall.  (U. 
8.)  24,  17  Ii.  ed.  780:  Ayrea  v.  Pro- 
basco,  14  Kan.  175;  Cole  Bunmel, 
62  Tax.  108. 

08.  V.  a. — Provldenea  v.  Manches- 
ter, 20  F.  Caa  Na  11,450,  6  Uason 
59. 

Ala. — McBryde  v.  Wilkinson.  29 
Ala.  062. 

Cal. — Leonis  v.  Laasarovich,  66  Cal. 

52. 

^^m.— Martin  -v.  Hai^ardlne,  4«  IlL 

Md.— Steffey  v.  Steffey,  19  Md.  5: 
Johns  V.  Reardon,  11  Md.  466, 

Pa. — Roseburgh  v.  Sterling,  27  Pa. 
292;  Klrkland  v.  Hepaelgefer.  2 
Grant  84;  C^ldweira  App.,  4  Pa.  Caa. 
207,  7  A  211. 

S.  C. — ^Brown  v.  Pechman,  ES  8.  C. 
1,  SO  SB  686. 
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repudiate  her  agreonfflit  and  at  the  same  time  retain 
AD  unconscionable  adTantage,*^  and  may  enforce  a 
ehai^ie  on  her  seimrate  wtate  notwithstanding  the 
instrument  by  whidi  it  is  created  is  not  acknowl- 
edged in  ihe  raesoribed  manner."^ 

34]  (.  Effect  of  ITnacknowledced  Deed  as 
Color  of  Title.  A  c<mT^nee  by  a  married  woman, 
even  though  not  properly  acknowledged,  is  generally 
held  to  eonstitute  eokir  of  title."* 

[$  35]  h.  Operatton  of  Unacknowledged  Inrtra- 
meat  as  EstoppeL  Where  a  married  woman's  land 
is  conveyed  by  an  nnaeknowleidged  deed  she  will  not 
be  estopped  from  aflseztmg  a  claim  to  sneh  land, 
n*en  though  she  has  received  the  eonsideratitm  for 
the  transfer,'*  or  has  knowingly  allowed  improve- 
ments to  be  made  thereon.**  But  where  she  herself 
has  acquired  land  under,  a  contract  void  as  to  b&e 
for  la^  of  acknowledgment  she  eannot  keep  the 
land  witiiont  paying  for  it.* 

36]  L  AdmiBsibUitr  in  CMdenee  of  Unac- 
knowledged InstmniWt.  An  unacknowledged  instru- 
ment may  be  admitt^  in  evidence  for  the  puroose 
of  showing  that  the  wife  did  actually  sign  it,^  or 


to  explain  a  subsequent  valid  conveyance  ratifyizig 
and  extending  it." 

37]  j.  Uatificatiou  of  Instrument — (1)  Bor- 
ing CoTertore.  During  the  continuance  of  the  cover- 
ture a  married  woman  'b  conveyance,  void  for  lack  of 
proper  acknowledgment  by  her,  can  be  ratified  by 
reacknowledgment  in  the  prescribed  form,*^  or  by 
a  subsequent  conveyance  properly  acknowledged,"* 
but  not  otherwise,'"  and  when  reacknowledged  the 
instrument  takes  effect  only  from  the  time  of  re- 
acknowledgment.^^  ^ 

[}  38]  (2)  After  Termination  of  Gorerture. 
After  the  termination  of  the  coverture  a  conveyance 
made  during  the  ooverture  but  without  proper  ac- 
knowlei^fment  by  the  wife  may  be  ratified  by  'her 
by  acts  amounting  to  a  redelivery,*^  provided  she 
makes  such  redelivery  with  knowledge  that  the 
instrument  is  void  and  with  intent  to  render  it 
effectual."  But  8U<di  ratification  eannot  operate 
retrospectively  so  as  to  cut  out  intervening  rights.'' 
The  instrument  may  also  be  ratified  by  reacknowl- 
edgment/* the  receipt  and  Teinvestment  of  the 
purchase  money,"  the  payment  of  interest  in  the 


In  U&dler  Smith.  68  lit  2S0, 
26!,  the  court  said:  "A  court  of 
•Quity  oannot  five  Uf«  to  an  Instru- 
ment whitih  haa  no  vitality  of  itself." 

[a]  Whtv  tbm  wife  <U*a  b«for» 
H>BOWl«affliw  a  deed  hv  hwaelf  and 
her  husband  It  was  held  that  equity 
could  not  supply  the  lack  of  acknowl- 
edgment, since  to  do  so  "would  en- 
tirely destroy  the  guarA  that  the  law 
throws  around  married  women  for 
their  protection."  Lassence  v.  Tler- 
ney.  2  HalL  &  T.  116,  47  Reprint 
1G20,  I  Hacn.  &  Q.  551,  47  £hiffCh  440, 
U  Reprint  1379. 

60.  Cox  V.  Railway  Bide „  etc., 
Aasoc,  101  Tenn.  490.  48  SW  228 
(holding  that  a  married  woman  could 
not  have  her  defectively  acknowl- 
edged mortffa^e  set  aside  In  equity 
except  on  condition  that  she  should 
restore  the  money  received  by  her 
with  legal  Interest  thereon). 

[a]  imaokttowledC'ed  deed  of  sep- 
sntum  a»  harrlnff  dower. — An  unac- 
knowledered  deed  of  separation  be- 
tween husband  and  wife,  freely  made 
by  ttae  wife  /for  a  good  consideration 
and  on  terms  advantaffeous  to  her, 
and  carried  Into  effect  In  good  faith 
by  both  parties,  has  been  held  to 
bar  the  wife's  claim  for  dower.  In 
re  Kaiser,  199  Pa.  269,  272.  49  A 
79,  85  AmSR  785  (where  Mestrezat. 
J..  dellverinK  the  opinion  of  the  court, 
said:  "Ilquity  turns  her  away  from 
its  door  and  refuses  its  assistance  In 
obtaining  for  her  the  fruits  of  a  vio- 
lated agreement"). 

ei.  Berrett  v.  Oliver,  7  Gill  St  3. 
(Md.)  191;  Adams  v.  Schmltt,  68  N. 
J.  Eq.  188,  60  A  $45;  Homoepathlc 
Mat.  li.  Ins.  Co.  v.  Marshall,  82  N. 
J.  So.  108;  Armstrong  v.  Ross.  20 
N.  J.  Bq.  109;  Warren  v.  Freeman,  85 
Tenn.  518,  3  SW  518.  See  also  Slemers 
V.  Kleeburg,  56  Ho.  190. 

62.  Smith  V.  Allen,  112  N.  C.  228, 
H  SE3  982;  Perry  v.  Perry,  99  N.  C. 
270,  4  SB  86;  Fearse  v.  Owens,  8  N. 
C.  234 :  Union  Sav.  Bank  v.  Taber.  IS 
R.  I.  682:  Hanks  v.  Folsom,  11  Lea 
(Tenn.)  656;  Ferguson  v.  Keifhedy, 
Peck  (Tenn.)  821,  14  AmD  761;  State 
Nat  Bank  v.  Roberts,  (Tex.  Ctv.  A) 
103  8W  464.  Compare  Garner  v. 
BUck,  »S  Tot.  125,  66  SW  876  [afC 
Civ.  A.  68  SW  9181.  Sea  Adverse 
Possession   [1  Cyc  10871.  * 

63.  Curtiss  v.  Follett,  15  Barb.  (N. 
y.)  337;  Clayton  v.  Rose,  87  N.  C. 
106;  Kirk  V.  Clark,  69  Pa.  47»:  Rum- 
felt  v.  Clemens,  48  Fa.  466.  But  see 
FItigerald  Turner,  48  Tex.  79 
(where  It  was  held  that  a  married 
woman  may  be  estopped  by  her  fraud- 
ulent act  or  representation  from 
asserting  title  when  such  act  or 
representation  Is  relied  .  upon  and 
acted  OP  at  ttie  time  of  purchase  by 


an  adverse  claimant).  Compare  Os- 
borne V.  Mull.  91  N.  C.  203;  Talkin 
V.  Anderson,  (Tex.)  19  SW  350;  Betts 
V.  Slmtms,  (Tex.  Civ.  A.)  86  SW  50. 

64.  Stivers  v.  Tucker,  126  Pa.  74, 
17  A  6iH  Olldden  t-  Strupler.  52  Pa. 
400. 

65.  Wood  Wheeler.  106  N.  C. 
618.  11  SB  690:  Bums  v.  Mcarecor, 
80  N.  C  £28. 

ee.  Carr  v.  H.  C.  Frlck  Coke  Co., 
170  Fa.  62,  82  A  C6«. 

67.  Davis  T.  MUler-Brent  Lumber 
Co..  161  Ala.  680,  44  S  689;  Eordtran 
V.  i>erry,  <Tex.  <Slv.  A.)  «0  SW^IOOO. 

68.  NMrell  T.  Anderson,  7  Oh.  St 
12. 

ee.   Montgomery    v.  Homberger. 

16  Tex.  Civ.  A.  28,  40  SW  828  (hold- 
ing that  a  subsequent  properly  ac- 
knowledged conveyance  can  adopt  the 
void  conveyance,  a'nd  the  two  togeth- 
er will  operate  to  convey  the  married 
woman's  title  as  of  the  date  of  the 
second  conveyance).  See  also  Scales 
V.  Johnson,  (Tex.  Civ.  A.)  41  SW 
828.  But  compare  Evans  v.  Dicken- 
son, 114  Fed.  284,  52  CCA  170  (hold- 
ing that  a  subsequent  conveyance, 
duly  acknowledged, '  will  not  operate 
as  a  ratification  where  there  is  no 
Indication  of  an  Intent  to  give  It  that 
effect). 

70.  George  v.  Goldsby.  23  Ala.  82S; 
Valk  V.  Crandell,  1  Sandf.  Ch.  (N. 
T.)  179;  Glldden  v.  Strupler,  52  Pa. 
400. 

[a]  XedsllTerr. — ^Where  a  mort- 
gage by  husband  and  wife,  which  at 
the  time  they  acknowledged  was 
Invalid  as  to  both,'  was  subsequently 
made  valid  as  to  the  husband  by 
redelivery.  It  remained  Invalid  as  to 
the  wife  when  she  did  not  reacknowl- 
edge  after  the  husband's  redelivery. 
VsJk  V.  Crandell,  1  Sandf.  Ch.  (K. 
T.)  179.  f 

[b1  An  unaOknowledved  agree- 
nent  to  oonrey  Is  not  rendered  en- 
forceable by  a  subsequent  deed  duly 
acknowledged  but  never  delivered. 
Ten  Eyck  v.  Saville,  64  N.  J.  Bq. 
611,  54  A  810. 

[c]  matlfloation  of  deed  by  Isifant 
married  woman. — A  married  woman's 
deed,  duly  acknowledged  but  voida- 
ble because  made  while  she  was  an 
infant,  cannot  be  ratified  by  her  dur- 
ing the  coverture  otherwise  than  by 
reacknowledgment  in  the  prescribed 
mode.  Gasklfis  v.  Allen,  187  N.  C. 
426,  49  SE  919;  Williams  v.  Baker,  71 
Pa.  476;  Ledger  IfOan,  etc..  Assoc. 
V.  Cook,  6  Wk&NC  (Pa.>  488.  Contra 
Scott  T.  Buchanan.  11  Humphr. 
(Tenn.)  468  (holdtnff  that  the  ac- 
knowledgment In  the  prescribed  form 
removed  the  disability  arising  from 
coverture  and  left  to  be  considered 
only  that  arising  from  Infancy,  and 


therefore  the  oonveyance  could  be  af- 
firmed after  she  -  reached  majority, 
not  only  by  express  confirmation  but 
also  by  her  omitting  to  disaffirm 
within  a  reasonable  time). 

[dj  Criminal  aots  tacmpaUe  of 
raaw}atlob~-Where  a  husband,  with- 
out the  knowledge  or  consent  of  his 
wife,  executed  a  -mortgage  on  the 
homaetead,  and  signed  or  procured 
some  one  to  sign  the  name  of  the 
wife  to  the  instrument,  and  then 
fraudulently  procured  a  notary  to 
certify  to  Its  acknowledgment  by 
the  wife,  and  the  notary  subsequently 
Induced  the  wife.  In  the  absence  of 
the  husband,  to  sign,  a  paper  ratify- 
ing the  acknowledgment.  It  was  held 
that  such  ratification  was  a  nullity, 
affixing  the  signature  and  making 
the  certificate  being  criminal  acts 
and  Incapable  of  ratification.  How- 
ell V.  McCrle,  36  Kan.  636,  14  P  2S7. 
59  AmR  584. 

[e]  Xeoelvlng  payments  not  an 
afHrmanoe. — ^Where  a  husband  and 
wife  conveyed  certain  land,  but  the 
wife  did  not  acknowledge  the  Instru- 
ment and  she  survived  the  husband. 
It  was  held  that  her  Interest  did  not 
pass,  and  that  the  fact  that  for  two 
or  three  years  after  the  death  of 
the  husband  she  received  stipulated 
payments  udder  the  conveyance  did 
not  Gohstitute  an  affirmance.  Clark 
V.  Thompson,  12  Pa.  274. 

71.  Jackson  v.  Stevens,  16  Johns. 
(N.  T.)  110:  Moffott  V.  Grover,  4  U. 
C.  C  P.  408. 

70.  Ala. — (Seorge  v.  Goldsby,  2$ 
Ala.  826. 

Ky. — Miller  v.  Shackleford,  3  Dana 
289. 

Mo. — Saunders  v.  Blythe,  112  Mo. 

I,  20  SW  319;  Price  v.  Hart.  29  Mo. 
iH. 

Fa. — Jourdan  v.  Jourdan,  9  Serg.  & 
R,  268,  11-  AmD  724» 

Bng. — Goodrlght  v.  Straphan,  1 
Cowp.  201,  98  Reprint  1043. 

78.  '  Smith  V.  Shackleford,  9  Dana 
(Ky.)  452  (holding  that  redelivery 
could  not  be  Inferred  from  evidence 
that  she  knew  the  deed  was  invalid 
and  that  she  had  said  that  she  "had 
confirmed  the  deed,"  In  the  absence 
of  any  evidence  that  she  knew  a  re- 
delivery was  the  only  mode  In  which 
It  could  be  affirmed). 

74.  Parks  v.  Bamett,  104  Ala.  488, 
16  S  136;  Richardson  v.  Woodstock 
Iron  Co„  90  Ala.  266,  8  S  7,  0  LRA  348. 

75.  Riggs  V.  Boylan,  80  F.  No, 

II,  822.  4  Biaa.  itS;  Doe  v.  Howland. 
8  Cow.  (N.  T.)  877.  18  AmD  445. 
But  see  Breltllng  t.  ChMter,  88  Tol. 
686.  88  8W  687  laff  (Civ.  A.)  80  SW 
4641. 

76.  Hodfe  V.  Powell,  9<  M.  C.  (4, 
2  SB  18i.  <0  AmR  iet> 
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case  of  a  mortgage,"  an  admission  in  the  plead- 
ing," long  acquiescence,'*  or  other  circumstances 
from  which  an  intention  to  abide  by  the  instrument 
is  reasonably  to  be  inferred.™ 

[$  39]  k.  Necessity  for  Acknowledgmeiit  liy  Hns- 
band.  Where  the  statute  expressly  requires  an  ac- 
knowledgment by  both  husband  and  wife  the 
husband's  acknowledgment  becomes  essential  to  the 
validity  of  the  instrument,  and  without  it  no  title 
will  pass"  Thus,  where  a  statute  provided  that 
no  conveyance  of  the  husband's  interest  in  the 
wife's  land  should  be  valid  unless  by  deed  executed 
by  the  wife  jointly  with  her  husband,  and  acknowl- 
edged in  the  manner  provided  for  the  conveyance  by 
busljand  and  wife  of  the  real  estate  of  the  wife,  it 
was  held  that  a  deed  acknowledged  by  neither  of 
them  did  not  operate  to  convey  the  husband's  in- 
terest.^^  But  ordinarily  the  husband's  right  passes 
upon  delivery,  and  bis  acknowledgment  is  necessary 
only  to  entitle  the  instrument  to  registration  or  to 
be  admitted  in  evidence;^  and  if  an  acknowledgment 
is  not  expressly  required  by  the  statute  an  instru- 
ment executed  1^  him  in  conjunction  with  his  wife 


is  sufficient  to  pass  his  interest  without  uiy  ae- 
knowledgment  by  him." 

[$  40]  3.  Wbere  No  Actaunrtedgmeut  Beqnizvd 
by  StMnte — a.  In  OmmmI.  Where  a  married  woman 
has  power  to  execute  a  certain  instrument,  and  no 
statute  prescribes  acknowledgment  by  her  as  part 
of  or  necessary  to  the  validity  of  such  an  instrument, 
it  will  be  effective  when  duly  executed  by  her,  al- 
though not  acknowledged."  Accordingly,  under  the 
state  of  the  law  at  the  time  and  in  the  place  under 
consideration  in  tjie  various  decisions,  acknowledg- 
ment has  been  held  not  necessary  to  the  validity  of 
an  agreement  of  separation,^  an  as^nment  of 
personalty,"  a  conveyance  made  by  a  married  wom- 
an pursuant  to  a  decree  of  an  equity  oourt,^  a  con- 
veyance of  the  husband's  realty  to  secure  a  debt,*" 
a  declaration  of  intent  to  act  as  a  sole  trader,!"  an 
executory  contract  for  the  sale  of  land,"*^  an  instru- 
'ment  creatit^  a  lien  or  encumbrance  on  a  married 
woman  *s  separate  {Arsonal  property,"  a  receipt  for 
advancements  from  the  estate  of  the  married  wom- 
an's father,"'  a  release  of  dower,**  or  a  gale  of 
household  ^mitnre;"  and  in  some  jurisdictions  it 


77.  (VKeefe  v.  Handy,  81  La.  Ann. 

78.  Beuley  v.  Curtis,  92  Ky.  506, 
18  SW  367,  13  KyL  703  (holding  that 
where  In  an  action  brought-  by  a 
widow  she  admitted  in  her  pleadings 
that  she  executed  and  acknowledged 
a  conveyance  before  an  authorized 
officer,  she  could  not  have  such  con- 
veyance set  aside  on  the  ground  that 
the  deputy  who  took  the  acknowl- 
edgment certified  It  in  his  own  name 
Instead  of  that  of  his  principal). 

.  79.  Conklln  v.  Bush,  8  Pa.  514 
(holding  that  where  the  widow  lived 
«lx  or  seven  years  after  the  death 
of  her  husband  and  never  contra- 
dicted the  deed  or  asserted  a  right  of 
dower,  she  Impliedly  ratified  the 
deed). 

80.  Ix>gan  v.  Gardner.  188  Pa.  588, 
20  A  626,  20  AmSR  989  (holding  that 
the  deed  of  an  Infant  married  woman, 
if  duly  acknowledged  when  made, 
may  be  ratified  by  her  after  she  be- 
comes discovert,  without  reacknowl- 
edgment  and  in  the  same  manner 
that  other  persons  sul  Juris  can  rat- 
ify such  conveyances:  and  she  may 
be  estopped  from  dlsaHlrming  tiie 
deed  by  allowing,  the  grantee  to  malte 
Improvements). 

fa]  Acoeptanoe  of  .  rent  by  a 
widow  under  a  lease  made  during  the 
coverture  and.  not  properly  acknowl- 
edged' by  her  does  not  amount  to 
a  ratification.  Worthlngton  ir.  Young, 
6  Oh.  313. 

81.  Lawrence  v.  Helster,  3  Harr. 
&  J.  (Md.)  371;  Southerland  v.  Hun- 
ter, 93  N.  C  810;  Jones  v.  Lewis,  30 
N.  C.  70,  47  AmD  388;  Den  v.  Hunter, 
3  N.  C.  401:  Ludlow  v.  O'Meil,  29  Oh. 
St.  181. 

[a]  Homeatead. — In  some  Jurisdic- 
tions It  is  necessary  that  both  hus- 
band and  wife ,  acknowledge  a  con- 
veyance of  the  homestead.  Inter- 
state Sav..  etc..  Assoc.  v.  Strlne,  68 
Nebr.  183,  78  NW  377;  Kalamasoo 
Nat  Bank  v.  Johnson,  6  Tex.  Civ.  A. 
SS6,  24  SW  350. 

[b1  A0fenowMlffmrat  afUr  wU«^ 
dMtb— Under  the  Ohio  and  Virginia 
statutes  a  deed  by  husband  and  wife, 
made  in  either  sitate,  conveying  the 
wife's  land,  was  Inoperative  to  pass 
her  title  unless  the  husband,  she 
having  duly  acknowledged  the  deed, 
had,  fn  her  lifetime  and  by  an  ac- 
knowledgment in  the  form  pre- 
scribed by  law,  signified  his  consent 
to  such  conveyance;  and  -an  acknowl- 
edgment  made  by  him  after  her  death 
was  held  to  be  of  no  effect,  Sewalt  v. 
Haymaker,  127  U.  B.  719.  8  SCt  1848, 
82  L.  ed.  299. 

SB.  (Soft  T.  Roberts.  73  Mo.  670; 
Sartlett     O'Donoghue,  78  Mo.  588. 


[a]  Inatnutt^ttt 
husband. — deed 


not  slgneA 

by  husband 


and 


wife  must  have  been  signed  by  him 
when  acknowledged  by  her.  She  can- 
not atiknowledge  a  paper  not  signed 
by  him.  It  must  be  one  deed,  not 
separate  or  duplicates,  one  executed 
by  the  husband,  the  other  by  the 
wife,  although  both  are  to  the  same 
efTect.  Ceclfv.  CSark,  44  W.  Ta.  669, 
30  SE  216. 
88.    See  8uin«  9  7. 

84.  N.  T.— Curtiss  T.  PoUett,  16 
Barb.  887;  Ryerss  v.  Wheeler,  25 
Wend.  484.  37  AmDec  243. 

Oh.— Reynolds  v.  ClarK.  Wright  656. 

Tenn. — Mount  v.  Kesterstui,  6 
Coldw.  462;  Montgomery  v.  Hobson, 
Meigs  437. 

Vt. — Knapper  V.  Wooster,  Brayt.  60. 

Ont. — ^Allan  v.  Levesconte,  16  U.  C. 
Q.  B.  9. 

[a]  Instrument  blndinf  on  other 
graatoxs. — Where  children  agreed, 
without  the  knowledge  of  their 
father,  to  release  to  one  of  their 
number  all  the  rights  of  the  others 
to  the  father's  land.  If  that  one  .would 
maintain  him  for  life,  and  two  of 
them,  married  women,  did  not  ac- 
knowledge the  deed,  it  was  held  that 
It  was  nevertheless  binding  on  the 
othera    Walker  v.  Walker,  67  Pa.  185. 

85.  Haines  v.  Fort.  93  Ga.  24,  18 
SB  994:  Christopher  v.  Williams,  69 
(}a.  779:  Brown  v.  KImbrough,  56 
Ga.  41;  Wynn  v.  Flcklen.  64  Ga.  629; 
Campbell  v.  Hough.  78  N.  J.  Eq.  601. 
68  A  769;  Groesbeck  v.  Bodman,  73 
Tex.  287.  11  SW  822. 

[a]  Where  the  atatsta  mmHw  »• 
quizes  tibe  wife  to  sign  the  convey- 
ance, her  acknowledgment  Is  not 
essential  to  give  it  validity  as  be- 
tween the  parties.  Lawver  v.  SHng- 
erland,  11  Minn.  447:  Brown  v.  Koe- 
nlg.  99  Mo.  A.  <6S.  74  SW  407: 
Karcher  v.  Gans.  18  8.  D.  888,  88  NW 
431,  79  AmSR  893. 

[b]  Bxeontlon  may  be  proved  Ikt 
ooumen-law  sMthoAn — ^Where  ac- 
knowledgment is  not  made  essential 
to  a  married  woman's  conveyance, 
the  execution  of  an  unacknowledged 
conveyance  may  be  proved  on  the 
trial  by  oommon-law  methods  In  the 
same  manner  as  deeds  of  persons  sul 
Jnrls.  Van  Winkle  v.  Constantlne,  2 
Bdm.  Sel.  Cas.  (N.  T.)  460. 

[c]  In  irebiMka  acknowledgment 
Is  required  only  when  dower  or 
homestead  is  released.  Linton  v. 
National  L.  Ins.  Co.,  104  Fed.  684,  44 
CCA  54. 

86.  In  re  Kaiser,  199  Pa.  269,  49 
A  79.  86  AmSR  786  (holding  that 
separate  acknowledgment  by  the  wife 
is  not  necessary  to  bar  her  dDwar). 


87.  Zuccarello  v.  Randolph,  (Tenn. 
C%.  A.)  68  SW  468  (holding  that  in 
1898  no  statute  required  an  order  by 
husband  and  wife  assigning  personal 
property  of  the  wife  to  be  acknowl- 
edged by  her  where  such  property 
was  not  in  the  hands  and  control  of 
the  courts  or  the  tierks  thereof). 

88.  Goldstein  v.  Curtis,  68  N.  J. 
Bq.  454.  62  A  218  [atr  66  N.  J.  Ko. 
382,  69  A  689];  Fee  v.  Sharkey.  69 
N.  J.  Eq.  284,  44  A  678  taff  60  N.  J. 
Eq.  446,  46  A  1091]. 

88.    Wynn  v.  Ficklen,  64  Gta.  529. 

[a]  n  la  anJBoieiit  Ix  the  wUe  dgn 
a  oonssat  In  writing'  with  no  more 
formality  than  is  necessary  under  the 
code  in  ordinary  contifacts  relating 
to  land:  Wynn  v.  Flcklen,  64  (}a. 
629. 

80.  Shed  V.  Blakely,  8  Mont.  247, 
11  P.  639  [foil  Reading  v.  Mullen.  31 
CaL  104]. 

81.  Klngsley  v.  Oilman,  15  Minn. 
59  (holding  that,  as  Pub.  8L  c  36 
1  30,  provided  that  the  word  "con- 
Teyance,"  as  used  in  that  chapter, 
shall  not  Include  executory  ccmtracta 
for  the  sale  of  lands,  {  12  of  the 
same  act,  requiring  an  acknowledg- 
ment, separate  and  apart  from  the 
husbuid,  of  a  conveyance  by  a  mar- 
ried woman,  did  not  apply  to  a  con- 
tract by  her  for  the  sale  of  her  lands, 
and  that  no  acknowledgment  was  neo* 
essary  to  the  validity  of  such  con- 
tract). 

88.    Terry  v.  Hammonds.   47  CaL 

32. 

88.  French  v.  Strumberg,  62  Tex. 
92.   See  also  Powell's  App.,  98  Pa.  403. 

[a]  Sveh  an  Instroment  is  aot  a 
oonvayaBM  within  the  meaning  of  a 
statute  making  an  acknowledsment 
essential  to  the  validity  of  a  convey- 
ance by  a  married  woman.  French 
V.  Strumberg,  52  Tex.  92. 

84.  Orr  v.  Blackwell.  93  Ala.  212, 
8  S  413;  Robktson  v.  Moon,  66  Ala. 
241;  Heward  v.  Scott,  2  Ch.  Chamb. 
(U.  C>  274;  McNally  v.  Church.  27 
U.  C.  Q.  B.  103;  Hill  v.  Greenwood, 
23  U,  C.  Q.  B.  404. 

86.  Kelly  v.  Fleming,  118  K.  CL 
133,  18  SE  81  (holding  that  Acts 
[1891]  c.  91  I  1,  providing  that  wher- 
ever household  or  kitchen  furniture 
is  conveyed  by  chattel  mortgage  or 
otherwise,  as  allowed  by  law  In  North 
Carolina,  the  privy  examination  of 
married  women  shall  be  taken  as  is 
now  prescribed  In  the  conveyance  of 
land,  does  not  apply  to  an  absolute 
sale,  by  the  husband,  of  such  prop- 
erty; and  in  such  case  no  aoknowl- 
•dgmmt  by  the  wife  t>  essential  to 
tlUe). 
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has  been  held  that  the  equitable  estate  of  a  married 
woman  under  a  grant  or  devise  creating  in  her  a 
separate  estate  withont  restraint  upon  her  power 
of  disposition  mar  be  conveyed  or  chai^d  withont 
acknowledgment.  So  also  en  oral  agreement  be- 
tween adjoining  landowners  establishing  a  bonndary 
line  has  been  held  not  such  a  conveyance  of  real 
estate  as  to  require  aeknowled^ent  on  the  part  of 
a  married  woman,  who  was  a  party  thereto,*'  and 
wbere  purol  partitions  are  allowed  a  married  woman 
may  bind  herself  there^  without  adcnowlei^^ent.'* 
[i  41]  b.  StatntM  BnabUng  Wife  to  Oomy  u 
Feme  Sols.  The  tendency  of  legislation  in  recent 
years  has  been  more  and  more  to  remove  the  arehaie 
restrietions  on  the  power  of  married  women  to 
alimate  their  property,  and  at  the  present  time  the 
statutes  in  many  jurisdictions  empower  married 
Ttunen  to  convey  and  encumber  their  property  in 


the  same  manner'  as  if  they  were  unmarried,  in 
which  case  an  acknowledgment  is  not  essential  to  the 
validity  of  the  instrument^  and  is  controlled  by  the 
same  rul^  that  apply  to  acknowledgments  made 
by  other  persons.^ 

[$42]  4.  OonveTfloca  of  EqnitaUe  Separate 
Estate.  Independently  of  statute,  it  is  the  generally 
accepted  role  that,  where  property  is  settleid  to  the 
separate  nse  of  a  married  woman  by  an  instrument 
which  provides  a  mode  of  alienation,  she  is  to  be 
regardeid  in  equity  with  respect  tiiereto  as  a  feme 
sole,  and  eim  make  a  valid  eonv^^ee  in  the  pre- 
scribed mode  withont  acknowledg^oent;'  but  if  the 
instrument  creating  the  estate  does  not  provide  ft 
mode  of  conveyance,  the  statutes  prescribing  ac- 
knowledgment apply  to  a  conveyance  of  a  married 
woman's  equitable,  as  well  as  her  ^tntory,  sepa- 
rate estate. 


V.  EFFEOT  OF  DEFECTIVE  ACKNOWLEDaHENT 


[j^  43]  A,  In  Instruments  by  Persona  Otiter 
Than  Married  Women — 1.  Validly  of  Instrument — 
t.  In.  GtoieraL  An  acknowledgment  being,  as  has 
been  seen,  not  ordinarily  essential  to  the  vaJidity  of 


an  instrument,*  it  follows  that  as  a  general  rule  an 
instrument  properly  executed  in  other  respects  may 
be  valid  and  effective  notwithstanding  the  fact  that 
the  acknowledgment  is  defective." 


»e.  Small  7.  Field.  102  Mo.  104. 
14  SW  SIS;  Peterson  v.  Rlchman,  9S 
Teni).  71.  23  8W  SS;  Warren  v.  Free- 
man. 85  Tenn.  S13,  S  SW  611:  Henees 

V.  Johnson,  12  Lea  (Tenn.)  561. 

97.  Iiecomte  v.  Toudouze,  82  Tex. 
208,  17  SW  1047.  27  AmSR  870. 

98.  Cowan  v.  Brett.  48  Tex.  Civ. 
A.  5«»,  97  SW  830;  Betta  T.  Simons, 
(Tex-  Civ.  A.)  SB  SW  BO.  See  also 
Talkin   V-  Andereon,   (Tex.)    19  SW 


TJ.  S. — Knight  V.  Paxton,  124 
U.  S.  652.  8  set  B92.  81  L.  ed.  618; 
Linton  T.  National  L.  Ins.  Co.,  104 
Fed.  £84.  44  CCA  64;  Hawea  v.  Mann. 
11  F.  Cas.  No.  e.289,  8  Bias.  21. 

Arl*. — Charauleau  v.  Wofifenden,  1 
Ari«.  248,  2B  P  862:  Miller  v.  Plsher, 

I  Ariz.  232,  25  P  651. 

Ark. — Crlscoe  v.  Hambrlck,  47  Ark. 
2J5.  1  SW  160;  Stone  v.  Stone,  43  Ark. 
160;  Bryan  v.  Wtnburn,  43  Ark.  28; 
Donahue  v.  Mills,  41  Ark.  421:  Rob- 
erts V.  Wllcoxson,  36  Ark.  866. 

Colo. — Knight  V.  Lawrence,  19  Colo. 
425,  36  P  242. 

lil._Carlins  v.  Peeblea.  21B  111.  96. 
74  NE  87;  Snell  v.  Snell,  123  IlL  403. 
14  NB  684,  6  AmSR  526;  Bradahaw. 
T.  Atkins,  110  111.  323;  Bute  v.  Kneale, 
109  111.  652;  Hogan  v.  Hoiran,  89  111. 
437;  Terry  v.  Eureka  College,  70  IlL 
iZi;  Stiles  -v.  Probst,  69  IlL  882; 
Spurgin  V.  Traob,  6B  IlL  170. 

Ind. — Mays  v.  HedKes,  79  Ind.  288; 
Hubble  T.  Wright,  23  Ind.  822.  See 
also  Brown  v.  Corbln,  121  Ind.  455, 
23  NB  276. 

Iowa. — Lake  v.  Gray,  80  Iowa  41S; 
Simms  v.  Hervey,  19  Iowa  273; 
Grapengether  v.  Fejervary,  9  Iowa 
1S3,  74  AraD  386. 

Kan. — ^Munser  v.  Baldrldge,  41 
Kin.  236.  21  P  159.  13  AmSR  278. 

Mich. — ^Watson  v.  Thurber.  11  Mich. 
1S7. 

Minn. — MerrHl  t.  Nelson,  18  Minn. 
366;  Klngsley  v.  Oilman.  15  Minn.  59. 
See  also  Lawver  t.  Sllngerland.  11 
Minn.  447. 

Nebr. — Morris  v.  Linton.  61  Nebr. 
5ST,  85  NW  566:  Flsk  V.  Osvood,  68 
Nebr.  486,  78  NW  984:  I^ton  v. 
Cooper.  61  Nebn  400.  7S  NW  7S1: 
Holmes  T.  Hull,  60  NeW.  US,  70  NW 
141. 

N.  Y— Wiles  V.  Peck,  26  N.  T.  42; 
Tale  V.  Dederer,  18  N.  Y.  266,  72 
AmD  503;  Hulse  v.  Bacon,  40  App. 
Div.  89,  57  NYS  537  [aff  167  N.  T. 
S99,  60  NK  1113];  Richardson  v.  Pul- 
ler, 63  Barb.  67;  Blood  v.  Humphrey, 
il  Barb.  660;  Allen  v.  Reynolds,  86 
K-  T.  Super.  297;  Andrews  v.  Shaffer, 

II  HowPr  441. 

Pa. — Jenkins  v.  Pitt Aurff,  etc.,  B. 
Co,  210  Pa.  184.  SS  A  82S.   But  none 

a  C.  J.-49] 


of  the  statutes  previous  to  the  act 
of  April  4,  1901,  dispensed  with  the 
acknowledgment  prescribed  by  the 
act  of  1770.  Blngler  v.  Bowman,  194 
Pa.  210,  45  A  80  [overr  Reed  v. 
Stoufler,  8  Pa.  Blst.  503.  14  Pa.  Co. 
505];  Whttllnger  v.  Jack,  4  Fa.  Dlst. 
264,  16  Pa.  Co.  112.  See  also  Shlnn 
V.  Holmes,  25  Fa.  142;  Feck  T.  Ward. 
18  Pa.  606. 

Wis. — Hayes  t.  Frey.  64  Wis.  503. 
11  NW  695. 

[a]  m  MassaoltuettB  acknowledg- 
ment seems  never  to  have  been  requi- 
site In  the  case  of  married  women's 
conveyances,  except  in  so  far  aa  it 
was  necessary  to  those  of  other  per- 
sons. Durant  v.  Ritchie.  8  F.  Cas. 
No.  4,190,  4  Mason  45;  Hayden  v. 
Petrce.  165  Masa  359.  43  NE  110; 
Perkins  v.  Richardson.  11  Allen  638; 
Palmer  v.  Paine,  9  Gray  56;  Osgood 
v.  Breed,  12  Mass.  625;  CatUn  v. 
Ware,  9  Mass.  218,  6  AmD  66;  Fowler 
v.  Shearer,  7  Maas.  SI;  Dudley  v. 
Sumner,  6  Mass.  438. 

fb]  In  Sfnith  OsrOllna,  by  the  con- 
tutlon  of  1868,  married  women 
were  empowered  to  alienate  their 
property  the  same  as  If  they  were 
single,  but  this  was  held  not  to  dis- 
pense with  the  nece salty  for  ac- 
knowledgment. Wllklns  V.  Baker.  77 
S.  C.  244,  57  8E  851;  Brown  v.  Pech- 
man,  53  8.  C.  1,  80  SB  586. 
1..  See  aupra  S  4-24. 
[a]  VnneoeMarr  aoknowledpnunt 
not  operative  aa  Mttoro*!*— -Under  the 
Alabama  act  of  1860  allowing  a  mar- 
ried Woman's  separate  estate  to  be 
conveyed  without  a  private  examina- 
tion apart  from  the  husband.  It  was 
held  that,  the  taking  of  her  acknowl- 
edgment to  Bu^  a  deed  on  a  private 
examination  being  unnecessary,  such 
acknowledgment  would  not  estop  her 
from  afterward  avoiding  the  deed  for 
duress.    Flak  v.  Stubba,  30  Ala.  835. 

a.  Small  V.  Field,  102  Mo.  104,  14 
SW  815;  Sharpe  v.  McPike,  62  Mo. 
300;  Peterson  v.  Rlchman,  98  Tenn. 
71,  23  SW  53;  Sherman  v.  Turpln,  7 
Coldw.  (Tenn.)  382.  See  also  Christ- 
mas v.  Hahn,  (Ky.)  9  SW  279; 
Wachovia  Nat.  Bank  v.  Ireland,  122 
N.  C.  671.  29  sa  886;  Clayton  v.  Rose. 
87  N.  C.  10«, 

8.  CUyton  V.  Rose,  87  N.  C.  106. 
See  also  Robinson  v.  Queen,  87  Tenn. 
445,  11  SW  88,  10  AmSR  690,  8  LRA 
214. 

4.  See  supra  S8  4,  7. 

5.  Ala. — Ryder  v.  Johnson,  168 
Ala.  482,  4B  S  181. 

CaL— Ricks  v.  Reed,  19  Cal.  661; 
^stings  v.  Vaughn,  6  CaL  SIS. 
Kan.— Am  v.  Matthews.  89  Kan. 


272,  18  P  S6-;  Gray  v.  Ulrloh,  S  Kan. 

112. 

Mich. — Taylor  v.  Tounga,  48  Mich. 
268,  12  NW  208. 

Minn.— Tidd  v.  Rlnes,  26  Minn.  20, 
2  NW  497. 

Mo. — Vincent  v.  Means,  207  Mo.  709, 
106  SW  8. 
,    N.  Y.— Fryer  v.  Rockefeller,  68  N. 
Y.  268. 

See  also  Wlthrell  v.  Murphy.  154 
N.  C.  82.  S9  S'E  748. 

[a]  Season  for  the  role. — "The 
acknowledgment  has  reference  simply 
to  the  proof  of  execution,  and  not 
to  the  effective  force  of  the  Inatru- 
ment."  Per  McAtee,  J.,  in  Hess  v. 
Trigg,  8  OkL  286,  292.  57  P  159. 

[b]  An  Interllaeatlon  or  erasure 
In  the  oertlfloate  of  acknowledgment 
of  a  deed  affects  the  proof  of  execu- 
tion, but  not  the  validity  of  the  deed, 
Devinney  v.  Reynolds,  1  Watta  &  3. 
(Pa.)  828. 

[c]  Delivery  of  release  of  dower 
after  death  of  hnahand. — ^Where  a 
woman  singly  signed  and  acknowl- 
edged a  release  of  dower  during  the 
life  of  her  husband,  but  delivered  it, 
after  his  death,  to  the  grantee,  it 
was  effectual  between  the  parties, 
although  -the  acknowledgment  was 
void,  since  as  between  the  parties 
no  acknowledgment  was  necessary  to 
make  the  release  operative,  '  It  tak- 
ing effect  from  Its  delivery,  Saun- 
ders V.  Biythe,  112  Mo.  1.  20  SW  819. 

[d'l  Anoient  deed^^Where  a  deed 
haa  been  recorded  for  for^  years, 
during  which  time  transactions  ox 
great  Importance  have  been  based 
on  it,  and  no  title  hostile  to  that  de- 
rived through  such  deed  has  been 
asserted,  the  fiict  that  the  acknowl- 
edgment of  the  deed  is  defective  does 
not  constitute  a  defect  In  the  title. 
Bucklen  v.  Hasterllk,  165  IlL  428,  40 
NE  661.  See  also  Brown  v.  Witter. 
10  Oh.  142. 

[e]  fikterest  of  oAoer^The  fact 
that  the  acknowledgment  of  a  deed 
is  made  before  an  Interested  party 
and  may  therefore  be  void  will  not 
Impair  the  validity  of  the  deed  as  a 
conveyance.  Schwartz  v.  Woodruft 
132  Mich.  513,  93  NW  1067. 

[f]  Sefeotlve  aidnowledgmMit  by 
agent. — An  agent  who  enters  Into  an 
agreement  In  writing  with  a  third 

{lerson  for  the  sale  of  lands  belong- 
ng  to  his  principals.  If  he  acknowl- 
edges the  instrument  at  all  can  make 
a  valid  acknowledgment  only  by  ac- 
knowledging that  ne  signed,  sealed, 
and  delivered  the  same  In  tlie  name 
of,  and  as  the  voluntary  act  and  deed 
of,  those  principals,  and  an  acknowl- 
edgment to  such  an  iiiBtoument  bnan 
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[i  44]   b.  Where  Acknowledgment  Essential  to 

Talidity.  The  legislature  may,  however,  as  has 
been  seen,  make  the  acknowledgment  an  essential 
part  of  the  instrument  and  necessary  to  its  Talidi- 
tyf  and  where  this  has  been  done,  an  instrument, 
the  acknowledgment  of  which  is  materially  defective, 
is  void.' 

[(46]  c.  As  between  the  Parties  and  Tbelr 
Snccwora.  The  fact  that  an  instrument  is  defectively 
acknowledged  will  not  render  it  invalid  as  between 


the  parties,"  or  affect  its  operative  force  as  against 
the  grantor  or  obligor  and  his  heirs  and  represen- 
tatives." And  such  an  instniment  has  also  been 
held  valid  as  against  the  grantor's  devisee,"  or 
trustee  in  bankruptcy." 

[$46]  d.  As  to  Third  Persons  with  Actoal 
Notice.  Elzcept  in  cases  where  it  is  expressly  pro- 
vided otherwise  by  statute,"  a  defectively  acknowl- 
edged instrument  is  valid  as  against  all  persons 
having  actual  knowledge  of  its  ezistenee.^ 


agent  as  his  own  voluntary  act  and 
deed  l8  a  nullity;  but,  as  no  acknowl- 
edgment l8  required  to  be  made  of 
the  execution  of  an  agreement  for 
the  sale  of  lands,  a  defective  ac- 
.knowledgment  annexed  to  such  an 
instrument  does  not  aCCect  the  valid- 
ity of  the  contract.  Campbell  v. 
Hough,  73  N.  J.  £q.  601,  68  A  769. 

[g]  A  deedr  ezvoutod  under  a 
power  ot  attorney  to  convey  land  Is 
valid,  where  both  the  deed  and  the 
power  are  attested  by  a  witness,  al- 
though both  are  defectively  acluiowl- 
edgeo.  Ryder  v.  Johnson,  163  Ala. 
482,  46  8  181. 

[h]  A  deed  aoknowledff«d  before 
a  woman  acting  under  a  commission 
from  the  governor  as  a  notary  public 
is  valid.  Chattanooga  Third  Nat. 
Bank  v.  Smith,  (Tenn.  Ch.  A.)  47  SW 
1102  [foil  Stokes  v.  Acklen,  (Tenn. 
Ch.  A.^  46  SW  S16]. 

[1]  ">k»  fidlvra  of  th»  ottoar  to 
aBBM  tbm  oartUoata  of  mt^owledg- 
ment  did  not  vitiate  the  Instrument, 
for  a  deed  is  good  between  the  parties, 
although  not  entitled  to  record,  with- 
out an  acknowledgment  before  an  of- 
ficer of  its  execution."  Per  Elliott, 
C.  J.,  in  Wines  t.  Woods,  108  Ind. 
291,  10  NE  399. 

e.   See  supra  S  5. 

7.  Bennett  v.  Knowles,  66  Minn. 
4,  68  NW  111;  Dunlap  V.  Henry,  76 
Mo.  106;  Samuels  v.  Shelton,  48  Mo. 
444;  Hout  v.  Hout,  20  Oh.  St  118. 

[a]  SnbsMtient  pnroliaser  ao- 
Qtiirea  good  title. — ^Wnere  the  statute 
provides  that  a  defectively  acknowl- 
edged deed  of  land  shall  not  be  bind- 
ing on  any  one  but  the  parties  and 
their  heirs,  a  subsequent  purchaser 
for  value  from  the  grantor  may  ac- 
quire a  good  title  to  land  previously 
conveyed  under  a  defective  acknowl- 
edgment. Richards  v.  Randolph,  20 
F.  Cas.  No.  11,772,  6  Mason  115. 

[h]  The  •qnttabl*  title  may  pass 
notwithstanding  the  defect  In  the 
acknowledgmmt.  Harden  County  v. 
Nona  MllK  Co.,  (Tex.  Civ.  A.)  112 
SW  822. 

8.  tr.  8. — ^Northrop  v.  Vtelumblan 
Lumber  Co.,  1S«  Fed.  770,  108  CCA 
640. 

111. — Ogden  Bldg.,  etc.,  Assoc  v. 
Mensch,  196  111.  554,  63  NE  1049,  89 
AmSR  380  faft  99  111.  A.  67};  Weill 
V.  Zacher,  92  111.  A.  296.^ 

Ky. — Burton-Whayne  Co.  v.  Farm- 
ers, etc..  Bank,  130  Ky.  389,  118  SW 
445.  114  SW  288. 

Mo. — Staples  v.  Shackleford,  150 
Mo.  471,  51  SW  1032;  Williams  v. 
Honlteau  Nat.  Bank,  72  Ho.  282;  Har- 
rington v.  Fortner,  ES  Mo.  498;  Ryan 
T.  Ourr.  46  Mo.  488. 

Va. — ^Batnes  v.  Walker,  77  Va.  92. 

In  Derrett  v.  Britton,  86  Tex.  Civ.  A 
486,  488,  80  SW  662,  the  court  said: 
"The  validity  of  an  acknowledgment 
of  a  deed  is  not  essential  to  consti- 
tute the  grantee  a  purchaser  In  good 
faiUi.  The  essential  elements  which 
constitute  such  a  purchaser  are  (1> 
a  valuable  consideration,  (8)  the  ab- 
sence of  notice,  and  (8)  the  pres- 
«nae  of  good  faith.  If  the  existence 
.and  concurrence  of  theae  requisites 
are  shown,  it  Is  immaterial,  ao  far 
as  a  third  party  is  concerned, 
whether  the  deed  of  the  purchaser 
was  properly  acknowledged  or  not." 

e.  Ark. — Leonhard  v.  Flood,  68  Ark. 
162.  56  SW  781;  Conner  v.  Abbott.  86 
Ark.  366;  Martin  v.  CBannon,  85  Ark. 
<2. 


CaL — Hastings  v.  Vaughn,  5  CaL 

315. 

Fla. — Stewart  v.  Stewart,  19  Fla. 
846:  Hogans  V.  Carrutb,  18  Fla.  687. 

111. — Ogden  Bldg.,  etc..  Assoc.  v. 
Mensch,  196  111.  654,  63  NB  1049,  89 
AmSR  330  [afl  99  111.  A.  67];  Hathorn 
V.  Lewis,  22  JIL  395, 

Ind. — Davidson  v.  State,  136  Ind. 
254,  34  NE  972;  Hubble  v.  Wright,  23 
Ind.  322. 

Iowa. — Fogg  V.  Holcomb,  64  Iowa 
621.  21  NW  fll ;  Jones  v.  Berkshire. 
16  Iowa  248.  83  AmD  412;  Haynes  v. 
Seachrest,  13  Iowa  466 ;  Oould  v. 
Woodward,  4  Greene  82. 

Me.— Fitch  V.  Lewlston  Steam  Mill 
Co..  80  Me.  84,  12  A  732;  Beaman  v. 
Whitney,  SO  Me.  41S. 

Mas&— Glbba  v.  Swift,  IS  Cuah. 
398. 

Mich.— ^Taft  V.  Simpson.  126  Mloh. 
206,  84  NW  77. 

Minn. — Iiydeard  v.  Chute,  4B  Minn. 
277,  47  NW  967:  Benson  Bank  v. 
Hove,  46  Minn.  40,  47  NW  449. 

Mo.— Flnley  v.  Babb,  178  Mo.  257, 
73  SW  180;  Staples  v.  Shackleford, 
160  Mo.  471,  51  SW  1032;  Hannah 
V.  Davis,  112  Mo.  699.  20  SW  686; 
Breckenrldge  v.  American  Cent.  Ins. 
Co..  87  Mo.  62;  Bennett  v.  Shipley. 
82  Mo,  448;  Black  v.  Gregg,  68  Mo. 
666;  Harrington  v.  Fortner,  58  Mo. 
468;  Dalton  v.  St.  Louis  Bank;  54  Mo. 
106;  Ryan  v.  Carr.  46  Mo.  483;  Ste- 
vens V.  Hampton,  46  Mo.  404. 

Nebr. — Connell  v.  Galllgher,  36 
Nebr.  749.  55  NW  229. 

N.  T. — Fryer  v.  Rockefeller.  63  N. 
T.  268;  Hutton  v.  Webber,  60  N.  T. 
Super.  247,  17  NTS  463. 

6kl.— Hesa  v.  Trigg,  8  OkL  286,  67 
P  159. 

Or. — Manaudas  v.  Mann,  14  Or.  460, 
18  P  449. 

S.  C— Webb  V.  Chlsolm,  24  S.  C. 
487. 

Tenn. — ^Hltt  v.  Caney  Fork  Gulf 
Coal  Co.,  124  Tenn.  334,  189  SW  693. 

Utah.— Murray  v.  Beal.  23  Utah  648, 
66  P  7267 

Va. — Hunton  v.  Wood,  101  Va.  64, 
48  SE  186;  Davis  v.  Beazley,  76  Va. 
491. 

Wash. — Mann  v.  Young,  1  Wash. 
T.  454. 

Wis. — ^McPherrson  v.  Featherstone, 
37  Wis.  632. 

See  Burton-Whayne  Co.  v.  Farm- 
ers', etc.,  Bank,  130  Ky.  889,  118  SW 
445.  114  SW  28S. 

10.  Taft  V.  Simpson,  125  Mich. 
206,  84  NW.77. 

[a]  Signliig  by  ollloar  after 
grantor's  deaw. — A  deed  which  Is 
good  at  common  law  Is  valid  as  be* 
tween  the  parties  and  as  against 
the  grantor's  devisee,  although  the 
notary  did  not  sign  the  acknowledg- 
ment until  after  the  grantor's  death. 
Taft  V.  Simpson,  126  Mich.  206,  84 
NW  77. 

11.  Murray  v.  Beal,  23  Utah  648, 
66  P  726. 

UL   See  supra  fi  9. 

[al  WarUtV^-^C^)  l^n  Arkansas 
a  defectively  acknowledged  mortgage 
Is  void  as  to  all  persons  except  the 

Cartles  to  It.  although  such  persons 
ave  actual  notice  of  its  existence. 
Wright  V.  Graham,  42  Ark.  140; 
Ford  V.  Burks,  37  Ark.  91*  Conner  v. 
Abbott,  35  Ark.  866;  Carnall  v.  Duval, 
22  Ark.  136.  (2>  Where  the  war- 
ranty clause  of  a  mortgage  recited 
that  a  portion  of  the  land  had  been 
conveyed  to  A  as  trustee  to  secure 
a  debt,  end  another  portion  to  B  as 


trustee  to  secure  a  debt,  but  that 
the  reference  to  the  B  trust  deed  was 
not  intended  to  estop  the  mort- 
gagees from  contesting  the  validity 
of  the  B  trust  deed  If  they  should 
so  desire,  and  that  the  only  object 
of  such  recital  was  to  give  notice  to 
the  mortgagees  of  the  existence  of 
the  A  and  B  trust  deeds.  It  was  held 
that  the  only  object  of  the  mort- 
gagors In  making  the  recital  was  to 
protect  themselves  In  their  warranty, 
and,  the  A  trust  deed  being  defec- 
tively acknowledged,  the  mortgagees 
could  take  advantage  of  such  fact. 
Allen  West  Commission  Co.  v.  Brown, 
69  Ark.  163,  61  SW  913. 

[b]  Chattel  nortraffa^d)  In  Il- 
linois a  defectively  acknowledged 
chattel  mortgage  la  void  aa  to  cred- 
itors and  purchasers,  notwlthatand- 
ing  actual  notice  (Long  v.  Cockem, 
128  111.  29.  21  N£  ZOlVHunt  v.  Bul- 
lock. 28  111.  820:  Chicago  First  Nat. 
Bank  V.  Baker,  62  IlL  A.  154 '[aft  161 
111.  2S1,  43  N£!  1074]).  except  where 
the  mortgagee  Is  In  possession  of  the 
mortgaged  property  (Weber  v.  Mick. 
131  III.  620,  23  NE  646).  (2)  In  Mon- 
Una  Comp.  St.  (1887)  dlv.  5  t  153K, 
provided  that  a  chattel  mortgage 
should  not  be  valid,  except  as  be- 
tween the  parties,  when  the  prop- 
erty remained  In  the  possession  of 
the  mortgagor,  unless  it  was  duly 
verifled  and  acknowledged.  ^Civ.  Code 
fi  3861,  declared  that  a  mortgage  de- 
fective In  form  was  good  against  all 

?ersons  not  acquiring  rights  in  good 
aith.  Section  1626  provided  that 
the  code  should  not  affect  the  valid- 
ity of  former  conveyances,  and 
S  4651  provided  that  It  should  not  be 
retroactive.  Under  these  statutes  It 
was  held  that  the  validity  of  a  de- 
fectively verified  and  acknowledged 
chattel  mortgage  on  property  In  pos- 
session of  the  mortgagor,  made  white 
Comp.  St.  (1887)  was  In  force,  was 
determined  by  such  law,  and  that  one 
who  purchased  the  property  after 
the  adoption  of  the  civil  code,  with 
notice  of  the  mortgage,  acquired  a 
title  superior  to  the  Hen  of  the  mort- 
gage, and ,  the  mortgagee  could  not 
take  the  property  thereunder.  West- 
helmer  Vr  Goodkind,  24  Mont.  90,  60 
P  813. 

18.  Iowa. — Saunders  v.  King.  119 
Iowa  291,  98  NW  272;  Le  Moyne  v. 
Braden,  87  Iowa  739.  55  NW  14: 
Jones  v.  Berkshire,  16  Iowa  248,  88 
AmD  412;  Haynes  v.  Seachrest,  IS 
Iowa  465;  Dusaaume  v.  Burnett.  6 
Iowa  96. 

Md. — Dyson  v.  Simmons,  4S  Ud. 
207;  Johnston  v.  Canby,  29  Md.  211. 

Mo. — Flnley  v.  Babb,  178  Mo.  267, 
73  SW  180;  Hannah  v.  Davis,  112  Uo. 
599  20  SW  686;  Williams  vrHoniteau 
Nat.  Bank,  72  Mo.  292:  Harrington 
V.  Fortner,  68  Mo.  468;  Ryan  v.  Catt, 
46  Mo.  488;  Stevens  v,  Hampton,  46 
Mo.  404. 

_  Nev.— Johnson  v.  Badger  Mill,  etc., 
Co»  IS  Nev.  861. 

Or.— -Manaudas  v.  Mann,  14  Or.  460, 
13  P  449:  Musgrove  v.  Bonsar,  5  Or. 
813,  20  AmR  787. 

Pa. — ^Parker  v.  Wood,  1  DalL  436, 
1  L.  ed.  212. 

Utah.— Murray  v.  Beal,  28  Utah 
548,  66  P  726. 

Wash, — Mann  V.  Toung,  1  Wash. 
T.  454.  \ 

Bnls  as  to  nnaoknowladgad  taatrn- 
ment  see  supra  {  8. 

[a]  On*  who  has  mtm.  tha  raeord 
of  a  defectively  acknowledged  in- 
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4T\   e.  As  to  Third  Persons  without  Actual 

Notice.  A  defectively  acknowledged  instrument  has 
no  validity  as  against  a  subsequent  purchaser  for 
value  and  without  notice^^  or  as  against  a  subsequent 
creditor  not  affected  with  actual  notice.^ 

48]  f.  Kaiaing  Objections— (1)  Time  for  Bais- 
ing.  On  the  hearing  of  a  case,  objection  may  be 
taken  to  the  suHiciency  of  the  acknowledgment  after 
it  has  been  put  in  evidence,  if  no  evidence  is  offered 
to  prove  that  defendant  had  actual  notice  of  its 
existence.**  An  objection  to  the  sufBciency  of  the 
acknowledgment  of  an  instrument  must  be  properly 
raised  and  preserved  in  the  trial  court,  failing  in 
which,  it  will  not  be  considered  on  appeal.*'  So, 
after  the  recovery  of  judgment  on  scire  facias  on 
a  mortgage,  the  validity  of  the  acknowledgment  of 
the  mortgage  cannot  be  questioned." 

49]  (2)  Who  May  Baise.  A  defectively  ac- 
knowlec^ed  instrument,  being  usually  valid  as 
against  every  one  except  a  subseqnent  creditor  or 
purchaser  -without  notioe,^'  it  follows  that  an  objec- 


tion to  the  sufficiency  of  the  acknowledgment  may 
be  raised  by  such  a  creditor  or  purchaser  only  and 
not  1^  any  other  person.^ 

60]  (3)  Sudlciency  of  Objectiona.  A  mere 
general  objection  in  the  trial  court  to  the  admission 
of  the  instrument  in  evidence  is  not  sufficient  to 
question  the  sufficiency  of  the  certificate;^^  but  in 
order  to  be  entitled  to  consideration,  the  objection 
must  be  distinctly  based  upon  the  ground  that  the 
instrument  is  not  properly  acknowledged  and 
must  further  point  out  the  particular  in 
which  the  acknowledgment  is  claimed  to  be 
defective.'' 

Matters  not  apparent  on  face  of  certificate.  Where 
the  certificate  of  acknowledgment  of  an  instrument 
-declared  on  is  regular  on  its  face,  objections  based 
upon  latent  defects  affecting  the  validity  of  the 
acknowledgment  must  be  properly  raised  Inr  the 
pleadings,  else  they  will  not  be  considered."  Ac- 
cordingly, Bu  objection  {hat  a  married  woman  was 
not  separately  examined,**  or  that  an  ackuowledg- 


strument  is  affected  with  actual 
notice.  MusKTove  v^  Bonaer,  6  Or. 
313,  20  AmRlST. 

[b]  PnzoluwMr  Inonrrlnff  ooBttn- 
gnX  llabllltT. — mortgage  properly 
executed  ana  acknowledgred,  but  hav- 
ing a  defective  certlflcat«,  is  valid 
agalQst  a  subsequMit  purchaser  hav- 
ing knowledge  of  It  as  recorded,  al- 
though not  of  its  Improper  acknowl- 
edgment, where  he  parted .  with  no 
value  and  Incurred  no  liability  except 
a  contingent  liabiiity  which  never 
became  ued.  Hutchinson  v.  Atns- 
worth,  73  CaL  462,  15  P  82,  2  AmSR 
S23. 

14.  U.  S. — Richards  v.  Randolph, 
M  P.  Cas.  No.  11,772,  B  Mason  llST 

IlL— Choteau  v.  Jones,  11  lU.  300, 
60  AmO  460. 

Iowa. — ^Wlckersbam  v.  Reeves,  1 
Iowa  413.  I 

Ulss. — Buntyn  v.  Shippers'  Comi- 
press  Co.,  63  Miss.  94. 

Oh.— Smith.  V.  Hunt,  13  Oh.  260, 
42  AmD  201. 

rtah. — Murray  v.  Beai,  23  Utah 
548.  6S  P  726. 

[a]  PttTOtiM*  at  absrUTs  mtd: — 
Where  the  acloiowledgment  of  a  re- 
corded mortgaae  was  defective,  it 
was  held  that  th«  purchaser  of  the 
land  at  a  sherifTs  sale  under  a  judg- 
ment took  free  of  the  lien  of  the 
mortgace.  If  the  Judement  creditor 
had  no  notice  of  ft  at  the  time  the 
Judgment  was  entered;  and  this  not- 
wlthstandlnff  the  holder  of  the  mort- 
gage gave  notice  thereof  at  the 
sherifTs  sale.  Uhler  v,  Hutchinson,  SS 
Pa.  110. 

15.  WlUirell  V.  Murphy,  164  N.  C. 
82,  69  SB  748. 

16.  Jones  v.  Berkshire,  IS  Zowa 
248.  8S  AmD  412. 

17.  Cole— Mills  V.  Angela,  1  Colo. 
S34. 

111. — Harvey  v.  Dunn,  89  IlL  685; 
Hewitt  V.  Watertown  Steam  Engine 
Co„  «5  IlL  A.  153. 

Kan. — RuUman  v.  Barr,  64  Kan. 
<13,  39  P  179;  Ogden  V.  Walters,  12 
Kan.  282. 

Mich. — Schwartz  v.  Woodruff,  182 
Mich.  513,  93  NW  1087. 

Mo. — ^WlUlama  v.  liObban,  206  Mo. 
199,  104  SW  58:  Stark  v.  Klrkley, 
129  Mo.  A.  3S3,  IQS  SW  925;  Rogers 
V.  OaKe,  59  Mo.  A.  107. 

N.  H.— Roberts  v.  Rice,  99  N.  H. 
472.  46  A  237. 

N.  T. — Sheldon  v.  Stryker,  42  Barb. 
284.  27  HowPr  887. 

Tex. — Blanton  v.  Ray,  S6  Tex,  61, 
17  SW  264;  Urquhart  v.  Womack.  53 
Tex.  616:  Kane  v.  Sholars,  41  Tex. 
Civ.  A  154,  90  SW  937. 

la]  If  tb*  reoord  doea  not  show 
the  Batnre  of  the  obJeetloB  to  the 
acknowledgment.  It  will  be  presumed 
on  appeal  that  the  lower  court  acted 
properlr  m  overruling  the  objection. 


Karcher  v.  Gans,  13  S.  D.  888,  83  NW 
431,  79  AmSR  893. 

[D]  Presumption  where  all  evl- 
de>oe   not   presented   to  appellate 

oonxt. — Where  a  defectively  acknowl- 
edged Instrument  was  admitted  in 
the  lower  court  and  the  bill  of  excep- 
tions did  not  purport  to  contain  all 
the  evidence,  it  was  presumed  on 
appeal  that  the  lower  court  heard 
evidence  to  obviate  all  objection  that 
was  made  to  the  acknowledgment. 
Chipron  v.  Peikert,  68  111.  284. 

rc]  What  mast  appear  to  snataln 
objeotlOB  as  to  seal, — ^Where  an  ob- 
jection on  the  ground  that  the  cer- 
tificate of  acknowledgment  bears  no 
oITicial  seal  is  overruled,  the  record 
must  show  that  there  was  not  only 
no  seal  •  when  the  instrument  was 
offered  in  evidence,  but  that  no  seal 
was  ever  afUxed,  as  it  might  have 
been  affixed  and  become  detached. 
Clark  V.  Sawyer,  48  CaL  133. 

[d]  'A  demnrrer  to  a  i^eadlBff  al- 
leging the  execution  of  an  instru- 
ment does  not  raise  the  question  of 
the  sufficiency  of  the  acknowledg- 
ment, where  acknowledgment  is  not 
essential  to  the  validity  of  the  in- 
strument; but'  in  such  a  case  the 
demurrer  admits  the  execution  of 
the  instmment  and  consequently  the 
sufllclenay  of  the  acknowledgment 
becomes  Immaterial.  Munger  v. 
Baldrldgfc  41  Kan.  2SS,  21  P  159,  18 
AmSR  ^78. 

18.  Bennlnghoft  v.  Stephenson,  161 
Pa.  440,  29  A  87;  Mlchaelis  v.  Braw- 
ley,  109  Pa.  7. 

19.  See  supra  SB  48,  46,  47. 
Ark. — Moore    v.    Little  Rock, 

42  Ark.  66. 

Tnd. — ^Westhafer  v.  Patterson,  120 
Ind.  459,  22  NE  414,  16  AmSR  830. 

Mo.— Mastin  v.  Halley,  81  Mo.  196; 
Bishop  v.  Schneider,  46  Mo.  472,  2 
AmR  633;  Chouteau  v.  Burlando,  £0 
Mo.  482. 

Tenn. — Literer  v.  Huddleston,  (Ch. 
a£  52  SW  1008. 

Tex, — Henke  v.  Stacy,  2E  Tex.  Civ. 
A  272.  61  SW  609. 

In  Derrett  v.  Britton,  35  Tex.  Civ. 
A.  485,  488,  80  SW  562,  the  court  said: 
"Save  for  the  purpose  of  showing 
an  outstanding  title,  or  that  an  in- 
strument is  not  admissible,  under 
the  statute,  in  evidence,  no  one  ex- 
cept the  grantor  or  some  one  claim- 
ing under  or  through  him  an  in- 
terest in  the  estate  conveyed  can 
take  advantage  of  a  defect  in  the 
acknowledgment  of  the  deed.  This 
may  be  done,  not  for  the  purpose  of 
proving  the  grantee  was  not  a  bona 
fide  purchaser,  but  for  the  purpose 
of  snowing  that,  on  account  of  its 
defective  acknowledgment,  the  deed 
is  invalid,  and  that  therefore  the 
grantor  or  his  privies  in  estate  still 
own  the  property." 


[a]  A  iiMnon  havlntf  aetoal  knowl- 
edge of  the  existence  of  an  Instru- 
ment cannot  .  take  advantage  of  a 
defect  in  the  acknowledffRient.  John- 
son V.  Badffer  MUl,  etc,  Ca  18  Nev. 
361. 

[b]  A  person  not  **^**"*'"r  under 
the  grantor  cannot  object  that  the 
deed  from  him  was  not  properly  ac- 
knowledged, there  being  no  question 
as  to  its  due  execution.  Ricks  v. 
Reed,  19  CaL  551;  Welch  v.  Sulli- 
van, S  CaL  166.  See  also  Derrett  v. 
Britton,  86  Tex.  Civ.  A.  485,  80  SW 
662. 

ai.  Norman  v.  Wells,  17  Wend.  {N. 
Y.)  186. 

[a]  Objeotion  held  too  general- — 

An  objectum  to  a  deed  sought  to  be 
introduced  in  evidence,  on  the  ground 
that  it  "was  not  acknowledged  as  re- 
quired by  law"  is  to  general.  Loen 
Blum,  etc.,  Land  Co.  v.  Dunlap,  4 
Tex.  Civ.  A.  ai6,'23  SW  473. 

[b]  Oeneral  Ininnotlon  not  avail- 
able on  motion  for  new  trlaL — An 
objection  to  a  certificate  of  proof 
which  does  not  specify  the  defect 
upon  which  it  is  founded  is  unavail- 
able on  a  motion  for  a  new  trial,  as 
not  beinr  *8ufDciently  definite.  Nor- 
man V.  Wells,  17  Wend.  (N.  T.)  136. 

M.  Tranum  v.  Wilkinson,  -81  Ala. 
408,  1  S  201;  Weber  v.  Hick,  181  IlL 
520,  23  NE'646;  Osgood  v.  Blackmore. 
59  IlL'  261:  Norman  v.  Wells,  17 
Wend.  (N.  T.)  186;  Leon  Blum,  etc. 
Land  Co.  v.  Dunlap,  4  Tex.  'Civ.  A. 
315,  28  SW  478. 

S3.  Muncie.  Nat.  Bank  -v.  Brown, 
112  Ind.  474,  14  NE  868. 

[a]  A  demnrrer  to  a  bUl  to  fore- 
olose  a  mortffaffe  does  not  raise  any 
objection  to  the  acknowledgment 
where  the  bill  alleges  that  the  mort- 
gage was  duly  acknowledged.  Mtlls 
V.  Angela,  1  Colo.  334. 

[b]  An  nnverUed  general  denial 
in  a  suit  to  foreclose  a  mortgage, 
wherein  the  complaint  alleees  that 
the  mortgage  was  acknowledged  and 
recorded,  has  no  further  effect  than 
to  require  plaintiff  to  produce  an 
instrument  showing  on  its  face  due 
execution,  acknowledgment,  and  reg- 
istration. Muncie  Nat.  Bank  v. 
Brown,  112  Ind.  474,  14  NE  358. 

[c]  Fleadlnr  legal  oonolnslon^- 
In  a  suit  to  foreclose  a  mortgage  an 
allegation  in  the  answer  that  the 
power  of  attorney  under  which  the 
mortgage  was  executed  was  "not  ac- 
knowledged according  to  law"  is 
nothing  more  than  a  statement  of  a 
legal  conclusion  and  raises  no  issue. 
Morris  v.  Linton,  61  Nebr.  537,  86 
NW  665. 

34.  Marsh  v.  Mitchell,  26  N.  J.  'Eq. 
497  [aft  27  N.  J.  Eq.  631]  (holding 
that  in  a  suit  to  enforce  a  mortgage 
of  a  married  woman's  land,  the  de- 
fense that  the  married  woman  wa« 
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ment  was  procured  by  fraud  or  duress,"  must  be 
pleaded  in  order  to  be  available  against  a  eertificate 
r^;ular  on  ijts  face. 

[$  61]  g.  Determination  upon  ObjecUona.  The 
question  whether  an  instrument  has  berai  properly 
aeknowle<^;ed  is  one  of  lav  to  be  decided  by  the 
court." 

[9  52]  2.  Begistratlon  of  DuAmment— a.  Bight 
to  Begistratlon.  Where,  by  statute,  acknowledgment 
is  made  a  prerequisite  to  the  r^stration  of  the 
instrument,''  a  def eotivdy  acknowledged  instrument 
is  not  entitled  to  be  recorded  and  it  has  been  held 
that  a  purchaser  of  land  may  refuse  to  accept  the 
title  on  the  ground  that  the  certificate  of  acknowl- 
edgment or  proof  of  one  of  the  deeds  in  the  chain 
of  title  is  80  defective  on  its  face  as  to  vitiate  tiie 
record.^. 


53]   b.  Effect  of  Beglstration— (1)  In  OeneraL 

Where  the  acknowledgment  of  an  instrument  is  si/ 
defective  that  the  instrument  is  not  entitled  to  be 
xecorded,  but  it  is  nevertheless  actually  recorded, 
the  registration  thereof  is  void**  and  can  have  no 
eifeet  as  against  persons  who  an  not  affected  with 
actual  notice."^  But  the  fact  that  it  has  been  re- 
corded may  be  considered  by  a  jury  in  determining 
whether  the  ins^ment  has  been  i^livered." 

54]  (2)  As  Oonstmctiye  Notloe— (a)  'Where 
Defect  Apparent  on  Fice  of  Oertiflcate.  Where 
the  statute  requires  an  instrument  to  be  acknowl- 
edged or  proved  before  it  is  entitled  to  r^istration,** 
the  reco^  of  an  instrument  which  appears  on  its 
face  to  have  been  defectively  acknowledged  or 
proved  will  not  impart  constructive  notice  to  sub- 
sequent creditors  and  purchasers  in  good  faith."* 


not  privately  examined  apart  from 
her  husband  was  not  available  unless 
eet  up  In  the  answer,  .and  that  under 
the  'Circumstances  of  the  case  an 
amendment  setting  up  such  defense 
should  be  refused). 

[a]  Olijsotloa  not  niMd  bjr  plsad- 
ingm  not  oouMld«r*d  bjr  writ  of  error. 
— -Where,  In  a  direct  proceeding  at- 
tacking the  validity  of  a  deed  by  a 
husband  and  wife  of  the  wife's  land, 
the  objection  that  the  grantee  was 
present  at  the  examination  of  the 
wife  is  not  raised  by  the  pleadings, 
the  supreme  court  will  not  consider 
the  objection  on  writ  of  error  from 
a  Judgment  upholding  the  convey- 
ance. Tlppett  V.  Brooks,  96  Tax.  33&, 
«7  SW  495. 

S5.  Moore  v.  Fuller,  6  Or,  272,  25 
AmR  524;  Dolph  v.  Barney,  6  Or.  191; 
Brand  v.  Colorado  Salt  Co.,  80  Tex. 
Civ.  A.  458,  70  SW  678. 

[a]  V«c«««it7  of  mrlffbul  or 
«roas  WSL — On  a  bill  to  foreclose  a 
mortffaKe,  fraud  In  taking  the  ac- 
knowledgment cannot  be  set  up  in 
the  answer  but  only  by  original  or 
cross  bill.  Burem  v.  wlnstead,  103 
Tenn.  285,  52  SW  1070. 

aa^  Bailey  v.  Godfrey,  64  III. 
507.  5  AmR  167;  Bullock  v.  Narrott. 
49  111.  62.  See  also  Hultx  v.  AiMey, 
«3  Pa.  142. 

[a]  HaUaff  rtvtowaU*  as  ou  of 
IsW'— A  finding  of  the  court  of 
chancery  appeals  that  «  married 
woman's  acknowledgment  was  prop- 
erly taken  raised  a  question  of  mixed 
fact  ana  law,  the  statement  of  the 
court's  conclusion  as  to  what  was 
actually  done  being  a  finding  of  fact, 
while  the  statement  of  the  court's 
conclusion  as  to  the  legal  efCect  of 
what  was  done  was  a  finding  of  law 
and  therefore  reviewable  on  appeal. 
Madden  v.  Mason,  108  Tenn.  1S4,  61 
SW  54. 

BT.    See  supra  fi  18. 

80.  Ark. — Leonhard  v.  Flood,  68 
Ark.  162.  66  SW  781;  Green  v.  Abra- 
ham. 48  Ark.  420. 

Cat — McMlnn  v.  O'Connor,  27  Cal. 
2S8. 

Mich.— Buell  V.  Irwin,  24  Mich. 
145. 

Miss. — Wasson  v.  Connor,  64  Miss. 

S5I. 

Mo. — ^WilllamB  v.  Moniteau  Nat. 
Bank,  72  Mo.  292. 

N.  T. — Gross  v.  Rowley.  147  App. 
Dlv.  629,  132  NTS  541,  1131;  Leavltt 
V.  Thornton,  123  App.  Div.  683,  108 
NTS  162. 

N.  C. — Johnson  v.  Eversole  Lum- 
ber Co..  147  N.  C.  249.  60  SE  1129. 

Oh. — Amlck  v.  Woodworth,  68  Oh. 
St.  86,  60  NB  437. 
■   Tenn. — Childers  v.  Wm.  H.  Cole- 
man Co.,  122  Tenn.  109,  lOlS. 

Tex. — McDaniel  v.  Needham,  61 
Tex.  269. 

W.  Va. — South  Penn  Coal  Co.  v. 
Smith,  62  W.  Va.  6S7.  60  SB  693: 
Abney  v.  Ohio  Lumber,  etc.,  Co.,  45 
W.  Va.  446,  32  SB  266. 

Ca]  An  MkaowladniMrt  tak»  be- 
fore B  aituaiiflea  osSoev  "a  invalid 


as  authority  to  admit  the  instrument 
to  record.  Dlas  v.  Glover,  Hoflm. 
(N.  Y.)  71;  Davla  v.  Beaaley,  76  Va. 
491. 

[b]  Aokaowledrment  taken  la  aa- 
other  state. — ^An  Instrument  is  not 
entitled  to  record  in  a  state  whose 
laws  have  not  been  compiled  with  in 
taking  the  acknowledgment  in  an- 
other state.  Pope  v.  Cutler.  34  Mich. 
150;  Peo.  v.  Register  of  New  York, 
S  AbbPr  (N.  Y.)  180;  Fleming  v.  Er- 
vln,  6  W.  Va.  216. 

Tc]  An  instmmeat  with  a  forged 
acknowledgment  Is  not  entitled  to  be 
recorded.  FInley  v.  Babb,  173  Mo. 
267,  73  SW  180. 

[d]  Power  of  attorney.^ — "The 
Real  Property  Law  expressly  de- 
clares that  to  entitle  a  power  of  at- 
torney to  be  recorded  it  must  'be  'ac- 
knowledged or  proved  and  certified 
in  the  manner  to  entitle  ^a  convey- 
ance ■  to  be  recorded.* "  Per  Mc- 
Laughlin, J.,  in  PaoHUo  v.  Faber,  56 
App.  Dlv.  241.  244,  67  NTS  638. 

Te]  Proof  ny  attestlag  imnes— . 
— A  deed  executed  while  the  wovin- 
clal  statute  of  Wm.  Ill  o  T  was 
In  force,  requiring.  In  llau  of  ac- 
knowledgment by  the  grantor,  proof 
by  two  of  the  attesting  wltnesaes, 
was  Improperly  admitted  to  record 
upon  proof  of  its  execution  by  one 
of  them  only.  Pldge  v.  Tyler,  4  Mass. 
541. 

[f  ]    OorraotloB  by  reeordlag  ottoer. 

— Where  the  record  of  a  deed  was 
Improper  on  account  of  a  defective 
certificate  of  acknowledgment.  It  was 
held  that  it  did  not  Impart  construc- 
tive notice,  although  the  certificate 
was  corrected  by  the  clerk  in  making 
the  record.  Newman  T.  Samuels,  17 
Iowa  628. 

S9.  Irving  v.  Campbell,  121  N.  T. 
358,  24  HE  821,  8  LRA  620  [rev  66 
Super.  Ct.  224,  4  NTS  103]:  Moran  v. 
Stader,  52  Misc.  385,  108  NTS  175. 

80.  Johnson  v.  Bversole  Lumber 
Co..  147  NC  249.  60  SB  1129;  Lance 
v.  Tainter,  187  N.  C.  249,  49  SB  211. 

81.  Ark.*— Leonhard  v.  Flood,  68 
Ark.  162,  66  SW  781;  Conner  v.  Ab- 
bott, 35  Ark.  365;  Martin  v.  CBan- 
non,  35  Ark.  62. 

Fla. — Sanders  v.  Fepoon,  4  Fla.  465, 

Ga. — McCandleaa  v.  Yorkshire 
Guarantee,  etc.,  Corp.,  101  Qa.  180, 
28  SB  663. 

Iowa. — Wlckersham  v.  Reeves,  1 
Iowa  413. 

Ky. — ^Miller  v.  Henshaw,  4  Dana 
326. 

Md. — Johns  V.  Reardon,  8  Md.  Ch. 

57. 

Mich. — Dohm  V.  Haskln,  88  Mich. 
144,  50  NW  108;  Dewey  v.  Campau, 
4  Mich.  566. 

N.  T. — Smith  V.  Boyd.  10  Daly  149. 
14  AbbNCas  447,  67  HowPr  361  [rev 
on  other  grounds  101  N.  T.  472,  6 
NE  319], 

N.  C. — Bernhardt  v.  Brown,  122 
N.  C.  687.  29  SB  884;  Todd  v.  Out- 
law, 79  N.  C.  236;  Suddereth  v. 
Smyth,  86  N.  C.  462, 


W.  Va.— Tavenner  v.  Barrett,  21 
W.  Va.  666. 

[a]  Allter  (1)  under  Illinois  stat- 
ute Gillespie  V.  Reed,  10  F.  Cas.  No. 
5,436,  3  McLean  377.  and  (2)  Wash- 
ington statute  t  Pacific  State  Bank  v. 
Coats,  205  Fed.  618,  123  CCA  634 
AnnCaslSlSB  846). 

39.  Helnts  v7  O'DonneU,  17  Tex. 
Civ.  A.  21,  42  SW  797. 

33.  See  supra  S  ^8. 

34.  tr.  S.— Morton  v.  Smith,  17  F. 
Cast  No.  9.867,  2  Dill.  316;  Shults  v. 
Moore,  22  F.  Cas.  No.  12,824,  1  Mc- 
Lean 520,  * 

Ark. — Green  v.  Abraham,  43  Ark. 
420;  Simpson  v.  Montgomery,  26  Ark. 
365,  99  AmD  228. 

CaL — Emerlc  v.  Alvarado,  90  CaL 
444,  27  P  856;  Hurlbutt  v.  Butenop, 
27  Cal.  50;  Kelsey  v.  Dunlap.  7  Cal. 
160-  Wolf  V,  Fogarty,  6  Cal.  224,  65 
AmD  609. 

Ga. — White  V.  Magarahan,  87  Ga. 
217.  18  SB  609;-  MacKenzIe  v.  Jack- 
son, 82  Ga.  80.  8  SE  77;  Herndon  v. 
KlmbalL  7  Ga.  482,  60  AmD  406. 

111.— Choteau  V.  Jones,  11  111.  300, 
60  AmD  460.  _ 

Ind. — ^Rothe  v.  Krag-Reynolda  Co., 
20  Ind.  A.  29S,^  60  NK  6»4. 

Iowa. — ^FuTnertf,  ete.,  Bank  v. 
Stockdale,  121  Iowa  74S,  9S  NW  732: 
Smith  V.  Clark,  100  Iowa  606,  69  NW 
1011;  City  Bank  v.  Radtke,  87  Iowa 
863,  64  NW  435;  Wilson  v.  Traer,  20 
Iowa  231;  Newman  v.  Samuels,  1 7 
Iowa  628;  Jones  v.  Berkshire,  15  Iowa 
248,  83  AmD  412;  Reynolds  v.  Kings- 
bury, 15  Iowa  238;  Brlnton  v.  See- 
vers,  12  Iowa  889;  Suiter  v.  Turner, 
10  Iowa  517;  Dussaume  v.  Burnett. 
5  Iowa  96 ;  Oould  v.  Woodward,  4 
Greene  82. 

Kan. — Sanford  v.  Weeks,  88  Kan. 
819.  16  P  466,  5  AmSR  748. 

Ky.— Herd  v.  Cist,  12  SW  466; 
Simpson  V.  Loving,  S  Bush  45S,  96 
AmD  252.  ^ 

Md.— Sitler  v.  MeComas.  66  Md. 
135,  6  A  627;  Cockey  v.  Mllne,  16 
Md.  200;  Johns  v.  Scott,  6  Md.  81; 
Johns  v.  Reardon,  3  Md.  Ch.  67. 

Mich. — Brown  *  M|CsCormtck.  28 
Mich.  216;  Galpln  v.  Abbott,  6  Mich. 
17. 

Minn. — Tweto  v.  Horton,  90  Minn. 
451,  97  NW  128;  Benson  Bank  v. 
Hove,  45  Minn.  40,  47  NW  449; 
Thompson  v.  Scheld,  39  Minn.  102. 
38  NW  801,  12  AmSR  619;  Ba*e  v. 
Arper,  6  Minn.  220. 

Miss. — Blmslle  v.  .  Thurman,  87 
Miss.  537,  40  S  67;  Wasson  v.  Con- 
nor, 54  MlsR.  351;  TlUnmn  T.  Cowand, 
19  Miss.  262. 

Mo.— Helntz  V.  Moore,  246  Mo.  226. 
151  SW  449;  Halney  v.  Alberry,  73 
Mo.  427;  Mustek  v.  Barney,  49  Mo. 
458;  Bishop  v.  Sohnelder.  46  Ho.  472, 
2  AmR  533;  Stevens  t.  Hampton,  46 
Mo.  404. 

Nebr.— Kelling  v.  Hoyt,  31  Nebr. 
458,  48  NW  66. 

N.  J.— Longley  v.  Sperry,  72  N.  J. 
Bq.  587.  66  A  1062. 

N.  Y. — Ijeavltt  v.  Thornton.  12* 
App.  Dlv.   683,  108  NYS  162;  Arm- 
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[$  55]  (b)  Where  Defect  Net  Apparent  on  Face 
of  Certificate.  According  to  the  weight  of  authority, 
where  an  instrument  bearing  a  certiflcatft  of  ac- 
knowledgment or  proof  which  is  regular  on  its  face 
is  presented  to  the  recording  officer,  it  becomes  his 
duty  to  record  it,  and  the  record  thereof  will  oper- 
ate as  constructiTe  notice,  notwithstanding  there  be 

strong  T.  Ccunba,  16  App.  DW.  246. 
44  MYS  171. 

N.  C.— Iions  T.  Crews,  IIS  N.  C. 
2SC,  18  SB  499. 

OtL— Amlek  T.  Wof>dwortli.  &8  Oh. 
St  8«.  60  NB  487.  _  ^ 

Or^HuuroTe  v.  Bonser,  6  Or, 
113,  20  AmR  7S7. 

I^— Powell's  App.,  98  Pa.  402;  Mc- 
Kean,  etc..  Land  Impr.  Co.  v.  Mitchell, 
35  Pa.  269,  78  Ai^  335:  Green  v. 
Drinker.  7  Watts  ft  8.  440;  Kems  v. 
Swope,  2  Watts  75:  Barney  v.  Sut- 
ton, 2  Watts  31:  Hetster  v.  Fwtner, 
2  Blnn.  40.  4  AmD  417. 

S.  C. — Woolfolk  V.  Granitevllle 
Ufg.  Co..  22  S.  C.  332. 

S.  D. — Banbury  v.  Sherln,  4  S.  D. 
as.  55  NW  723. 

Tenn. — Coal  Creek  Mln.  Co.  v.  Heck, 
15  Lea  497;  Henderson  v.  McGhee, 
G  Heisk  55. 

Tex.— Hin  V.  Taylor,  77  Tex.  295, 
14  SW  368;  Hayden  v.  Moffatt,  74 
Tex.  647,  12  SW  820,  IB  AmSR  866; 
Taylor  v.  Harrison,  47  Tex.  454,  26 
AmR  304;  Berry  v.  Donley,  26  Tex. 
737;  KalamaKoo  Nat.  Bank  v.  John- 
son. 5  Tex.  Civ.  A.  535.  24  SW  350. 

Vt. — Wood  V.  Cochrane.  39  Vt.  544. 

Va.— Hunton  v.  Wood,  101  Va.  54, 
43  SS  1S6;  Iron  Belt  Bids..  eto„ 
Assoc.  V.  Groves,  96  Va.  138,  81  SE 
23;  Nicholson  v.  Gloucester  Charity 
School.  93  Va.  101,  24  SB  899;  Davis 
T.  Beazley,  75  Va.  491. 

W.  Va. — South  Penn  Coal  Co.  v. 
Smith,  63  W.  Va.  587,  60  SB  598; 
Tavenner  v.  Barrett.  21  W.  Va.  656. 

Wis. — Ely  V.  Wilcox,  20  Wis.  528, 
91  AmD  436.  . 

[a]  A  d«*d  Of  Kttt  ao]mowl*dr*d 
taroM  tb«  eiAflc  in  Taoatlon  cannot 
be  regarded  as  recorded  so  as  to 
charge  a  purchaser  with  constructive 
notice.    Sewall  v.  Glldden,  1  Ala.  62. 

m,  JJ.  8. — Prflderlcksburs  Nat. 
Bank  V.  Conway,  17  F.  Cfas.  No. 
10,037,  1   Hughes  37. 

lU. — Ogden  Bids.,  etc..  Assoc.  v. 
Mensch.  196  IlL  &l4,  63  Ue  1049,  89 
AmSR  UO  [afC  99  111.  A.  67,  and  dt 

Minn. — ^Benson  Bank  t.  Hove,  46 
3«nn.  40,  47  NW  449.  •  _ 

Mo.— Stevens  v.  Hampton,  46  Mo. 
404. 

N.  J. — Morrow  v.  Cole,  68  N.  J.  Bq- 
203.  42  A  673.  , 

N.  T. — Hellhrun  V.  Hammond,  13 
Hun  474. 

N.  C. — Blanton  v.  Bostlc.  126  N.  C 
41S,  35  SB  1035;  Latham  v.  Bowen. 
52  N.  C.  337.  _  , 

Oh.— Meckel  Bros.  Co.  v.  DeWltt, 
23  'Oh.  Cir.  Ct.   174.  _ 

OkL — Ardmore  Nat.  Bank  v.  Briggs 
Machinery,  etc.,  Co..  20  Okl.  427,  94 
P  533,  129  AmSR  747.  23  LRANS 
1074  and  note,  16  AnnCas  138;  Koe 
V.  Ewing.  17  Okl.  410,  87  P  297. 

Pa.— Angier  v.  Schleffelln,  78  Pa. 
106.  13  AmR  659. 

Tex. — Titus  V.  Johnson,  50  Tex. 
"54;  Peterson  v.  Ix)wry.  48  Tex.  408; 
llenko  v.  Stacy.  25  Tex,  Civ.  A.  272, 
61  SW  509:  Southwestern  Mfg.  Co.  v. 
Hughes,  24  Tex.  Civ.  A.  637,  60  SW 
6S4. 

■,  Va. — Corey  v.  Moore,  86  Va.  721, 11 
114.  But  compare  Hunton  v. 
Wood,  101  Va,  54,  43  SB  189;  Davis  v. 
Beaeley,  75  Va.  491.  ,     ™  . 

Wyo. — Boswell  v.  Laramie  inrst 
Nat.  Bank,  16  Wyo.  161,  188.  92  P 
624.  93  P  661  tcit  Cyc]. 

Eng. — Bancka  v.  OUerton,  10  E!xch. 
168,  26  BngL&Bq  608. 

In  Bbswell  v.  lAramte  First  Nat. 
Bank,  IB  Wyo.  IBl,  181,  92  P  624,  93 
P  661,  the  fiourt  said:  "The  statement 
occasionally  to  be  found  In  Judicial 
decisions  to  the  effect  that  an  ac- 


knowledgment taken  before  an  ofH- 
cer  disqualified  on  account  of  in- 
terest is  void  for  all  purposes  Is  not, 
we  think,  entirely  accurate  If  in- 
tended to  apply  in  all  cases.  Its  cor- 
rectness may  be  conceded  In' respect 
to  instruments  whitdi  are  absolutely 
void  without  a  proper  acknowledg- 
,ment,  and  also  instrumente  which  dis- 
close the  defect  upon  their  face  or  the 
face  of  the  certUlcate  of  acknowledg- 
ment. Where,  however,  the  Infirmity  IS 
not  apparent  upon  the  face  of  the  deed 
or  instrument  or  certificate  of  ac- 
knowledgment, but  the  acknowledg- 
ment appears  to  be  fair  and  regular 
and  to  nave  been  properly  token,  and 
the  Instrument  Is  one  which  would 
not  be  invalidated  as  between  the 
'parties  to  It  by  a  defective  acknowl- 
edgment, the  recording  of  the  instru- 
ment In  the  proper  ofHce  will  operate 
as  constructive  notice  thereof,  not- 
withstanding the  latent  defect.  This 
rule  is  sustained  by  abundant  au- 
thority and  is  founded  upon  public 
policy  to  carry  out  the  purpose  of 
the  recording  acts  and  preserve, the 
reliability  of  the  public  records  of 
transfers  and  conveyances.  It  Is 
readily  to  be  seen  that  a  contrary 
rule  would  render  unsafe  any  reli- 
ance upon  the  record  of  deeds  or  In- 
struments requiring  acknowledgment 
to  entitle  them  to  be  recorded.  It 
is  clearly  not  incumbent  upon  the 
recording  officer  to  enter  upon  an 
extrinsic  investigation  before  receiv- 
ing for  record  an  Instrument  regular 
on  its  face  to  discover  whether'  the 
acknowledging  officer  was  in  fact  dis- 
qualified because  of  Interest  So  far 
as  the  defect  now  being  considered 
is  concerned,  if  upon  the  face  thereof 
the  Instrument  Is  recordable  and  It 
is  in  fact  recorded,  the  record  should 
be  held  constructive  notice  to  subse- 
quent purchasers  and  others  charge- 
able with  record  notice." 

[a]  Aoknowledgmemt  taken  ont- 
slde  JurisdleUon. — The  recording  of 
an  assignment  of  a  mortgage  has 
been  held  to  be  notice  to  a  subsequent 
mortgagee,  although  in  fact  the  ac- 
knowledgment was  taken  In  New  Jer- 
sey by  a  notary  public  of  New  Torit 
the  certificate  being  In  due  form  and 
purporting  to  have  been  taken  in 
New  York.  Heilbrun  v.  Hammond, 
18  Hun  (N.  T.)  474. 

[b]  Inoompetenoy  of  snbsoriblng 
witness. — ^Where  an  instrument  was 
duly  proved  for  record  on  the  oath 
•f  a  subscribing  witness,  it  was  held 
that  the  record  could  not  be  vitiated 
by  showing  aliunde  that  the  subscrib- 
ing witness  who  made  the  proof  was 
not  competent  under  the  statute  to 
become  a  subscribing  wiCneas,  that 
fact  not  appearing  In  the  face  of  the 
record.  lAiham  v.  Bowpn,  62  N.  C 
337.  Compare  Carter  v.  Champion,  8 
Conn.  649.  21  AmD  695. 

[c]  Dlsqnallfyliig  Intenat  of  olB- 
oer. — ^Where  the  disqualifying  inter- 
est of  a  notary  public  who  took  the 
acknowledgment  of  a  mortgage  was 
not  apparent  on  the  face  of  the  mort- 
gage or  the  certificate  of  acknowledg- 
ment thereof,  the  registration  and  re- 
cording thereof  were  sufficient  to 
give  constructive  notice  of  the  mort- 
gage. Ogden  BIdg.,  etc..  Assoc.  v. 
Mensch.  196  HI.  664.  63  NE  1049,  89 
AmSR  880  [aff  99  III.  A.  67,  and  clt 
Cycl. 

[d]  Alteration  after  aoknowledg- 

ment^Where.  after  acknowledgment, 
the  grantor  filled  up  a  blank  left  for 
the  description  of  the  land  conveyed, 
and  the  grantee,  without  knowledge 
of  that,  fact,  accepted  the  Instrument 
and  had  It  recorded,  it  was  held  that 


a  bidden  or  latent  defect  in  the  acknowledgment 
but  there  are  authorities  in  which  a  contrary  view 
has  been  asserted."* 

[$  56]  3.  Admissibility  in  Evidence— a.  In  Gen- 
end.  Where  an  instrument  is  defectively  acknowl- 
edge^r  it  is  not  entitled  ^o  be  introdu(!ed  as  evidence 
of  title  wiUiout  proof  of  its  execution,"  and  its 

the  record  gave  constructive  notice. 
Henke  v.  Stacy,  26  Tex.  Civ.  A.  272, 
«1  SW  609. 

[ej  Pud  •vUmuw  oaanot  nsffa* 
tiT*  oCaet  oertlfleate. — ^A  person 
seeking  to  negative  constructive  no- 
tice from  a  record  made  on  the  faith 
of  a  certificate  regular  on  its  face 
cannot  show  by  parol  a  disqualify- 
ing Interest  in  the  officer,  or  that  he 
acted  outside  his  Jurisdiction,  or  that 
he  was  holding  an  Incompatible  oflftca. 
Titus  V.  Johnson,  60  Tex.  224. 

30.  Kothe  T.  Krag-Reynolds  Co.» 
20  Ind.  A.  898,  60  NB  694:  Farmers', 
etc.;  Bank  v.  Stockdale,  121  Iowa  748, 
96  NW  732;  Bardsley  v.  German- 
American  Bank,  113  Iowa  216,  84  NW 
1041;  Smith  v.  Clark,  100  Iowa  606, 
69  NW  1011;  Wilson  v.  Traer,  20 
Iowa  231.  See  also  dicta  tti  Wills  v. 
Wood,  28  Kan.  400;  Groesbeck  v. 
Seeley.,13  Mich.  329. 

[a]  ^An  Instrument  witb  a  foMed 
acknowledgment,  not  being  entitled 
to  be  recorded.  Imparts  no  notice  to 
any  one.  Flnley  v.  Babb,  178  Mo. 
257.  73  SW  180. 

37.  U.  S. — Wetmore  v.  Laird,  29 
F.  Cas.  No.  17.467,  6  Biss.  160. 

Ala.— StamphtU  v.  Bnllen,  121  Ala. 
250,  25  S  9»:  Keller  v.  Moore,  61 
Ala.  340.  . 

Colo. — McGlnnis  v.  Egbert,  8  Colo. 
41,  5  P  652. 

Conn. — Stanton  v.  Button,  2  Conn. 
527. 

111. — Vance  v.  Schuyler,  6  111.  160. 
La. — Leibe  v.  Hebersmith,  39  La. 
Ann.    1060,    3    S    283;    Seymour  v. 
Cooley,  3  Mart.  N.  S.  396. 

Minn. — Lydlard  v.  Chute,  46  Minu. 
277,  47  NW  967. 

N.  T. — Gross  v.  Rowley,  147  App. 
DIv.  529,  132  NTS  541,  1131:  Smltk 
V.  Guarantee  Dental  Co.,  114  NTS  867. 
See  Tully  v.  Lewitz,  SO  Misc.  850,  98 
NTS  829  (acknowledgment  taken  be- 
fore improper  officer}. 

N.  C— Allen  v.  Borch,  142  N.  a 
624,  65  SB  364. 

Pa. — Duncan  v.  Duncan,  1  Watts 
822. 

Tenn. — ^Bone  v.  Greenlee,  1  Coldw. 
29. 

Tex. — Coffey  v.  Hendricks,  66  Tex. 

676,  2  SW  47;  Andrews  v.  Marshall, 
26  Tex.  212;  Baxter  v.  Howell,  7  T«x. 
Civ.  A.  198,  26  SW  453.  See  MoFad- 
den  V.  Preston,  54  Tex.  408. 

Va. — Raines  v.  Walker,  77  Va.  92. 
But  see  Gatusha  v.  Sinclair,  8  Vt. 
394  (defect  as  to  date). 
See  also  supra  fi  80. 

[a]  AOknowlsdfmMit  bofOM  poUe* 
maglMferataK-^  police  magistrate  of 
the  city  of  New  York,  not  being  a 
Judge,  within  Laws  (1892)  p  1487  o 

677,  declaring  the  term  to  mean  a 
judicial  officer  authorised  to  hold  or 
preside  over  a  court  of  record,  and 
not  being  within  any  of  the  other 
classes  authorised  by  Laws  (1896)  p 
609  c  647  8  248.  to  take  an  acknowl- 
edgment of  a  conveyance  of  real  es- 
tate, an  acknowledgment  to  an  in- 
strument before  such  a  magistrate 
does  not  authorize  Its  admission  In 
evidence,  under  Code  Civ.  Proc.  %  937, 
providing  that  an  instrument.  If 
otherwise  admissible,  may  be  read 
In  evidence,  without  further  proof 
of  Its  due  execution.  If  acknowledged 
in  the  manner  and  form .  prescribed 
by  law  for  the  acknowledgment  of 
conveyances  of  real  estate  to  entitle 
them  to  be  recorded,  Tully  v.  Lewlta, 
50  Misc.  360.  98  NTS  829. 

[b]  Acknowledgmont  taken  In 
wrmw  eonnty. — where  the  statute 
specifies  in  what  county  an  acknowl- 
edgment shall  be  taken,  a  deed  ac- 
knowledged in  another  county  is  not 
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BtatnB  in  this  respect  is  ia  no  vay  affeeteS  by  the 
fact  that  it  has  been  actually  admitted  to  record," 
nnlesa  it  has  been  of  record  for  such  a  length  of 
time  as  to  warrant  its  admission  in  evidence  as  an 
ancient  document."  Such  an  instrument  may, 
however,  be  admitted  in  evidence  for  second- 
ary purposes,"  such  as  to  show  color  of  title,** 
or  to  ascertain  the  other  terms  of  the  eon- 
tract* 

,    [^57]   b.  AdmiuibUity  of  Record  Copies.  A 

mdmiMtbla  In  «vldenc«  without  proof 
of  axeoutlon.  Ulttlngs  v.  HeuI,  1 
tlarr.  *  J.  (Md.)  14,  2  AmD  &0i. 

Ic]  Vvop«T  MknowtvdraMiit  "by 
OB«  Of  WTCTftl  fruitor«.--(l)  A  con- 
voyanco  by  aevsral  srantors  im  admis- 
■lbl«  In  evidence  In  behalf  of  one  of 
them  who  properly  aulcnowledred  th6 
mme,  althouRn  tne  acknowledgment 
ot  another  srantor  be  defective.  Bas- 
Mtt  V.  Martin,  tl3  Tex.  339,  18  SW 
Ktl7;  Iskleni  v.  HlmpBon,  (Tex.)  17  SW 
Tun.  U)  In  llendon  v.  White,  62 
Ala.  fi97,  it  waH  held  that  where  two 
only  of  three  Rlyners  of  a  deed  were 
mentioned  therein  aa  grantors,  and 
they  alone  acknowledged  Its  execu- 
tion, such  facts  dispensed  with  the 
necessity  of  further  evidence  of  its 
execution  by  them. 

Id]  An  ustrtuBsnt  MknowloOfOd 
Mom  aa  vuathorlsod  oAcer  is  not 
admlBsible.  Sklpwlth  v.  Creditors,  19 
La.  188. 

{e]  AttostatloB  b«for*  rtooUuiU- 
«r  In  lnt«rMt«d  ootporatten. — note, 
evidencing  a  conditional  sale  and  a 
reservation  of  a  title  and, its  attesta- 
tion by  a  stockholder  In  a  corpora- 
tion In  whose  Interest  such  writing 
la  executed,  is  Inadmissible  in  evi- 
dence. Betts-Evans  Trading  Co.  T. 
Bass,  2  Ob.  A.  718.  722,  59  SB  8 
(where  the  court  said:  "The  pro- 
bative force  of  the  attestation  br  an 
officer  authorized  to  attest  a  deed, 
mortsace,  or  other  ltk«  paper  is  such 
that  if  the  paper  to  be  recorded  has 
not  been  thus  attested,  it  requires  the 
oath  ot  a  witness  to  admit  sucb 
paper  to  reoord;  and  after  record  this 
probative  force  of  the  official  at- 
testation l8  again  recognised  by  the 
courts.  Not  only  because  of  this 
probative  effect  bo  accorded  to  the 
act  of  attestation  by  an  officer  au- 
thorised to  act,  hut  also  on  account 
of  the  usually  Important  conse- 
quences of  the  writing  itself,  public 
policy  forbids  that  the  act  of  wit- 
nessing, and  by  hts  signature  certl- 
fylnir  the  signature  of  the  maker, 
snail  be  exercised  by  an  officer  who 
is  flnanclally  interested  in  the  con- 
veyance. After  such  an  instrument 
has  been  recorded,  the  execution  of 
the  writing  by  the  maker  is  pre- 
sumptively established  by  the  at- 
testation, subject  to  impeachment 
only  by  proof  to  the  contrary,  or  by 
evidence  of  fraud  or  imposition  In 
the  procurement.  Certainty  a  person 
financially  Interested  should  not  be 

Iiermltted  to  impart  such  character- 
■tlCB  and  intrinsic  elements  to  a 
paper,  to  his  own  benefit  and  to  the 
detriment  of  others"). 

[f1    Inelrunamt  not  nnder  eeaL 
An  Instrument  which  was  in  all  re- 
spects a  deed  conveying  lend,  except 
that  it  was  not  under  seal,  and  which 
was   acknowledged   before   the  pro- 
bate Judge  and  recorded,  was  offered 
in  evidence,  with  the  certificate  of 
the  acknowledgment  of  Its  execution 
and  recordation.    It  was   held  that 
the  instrument  was  inadmissible,  be- 
cause, considering  It  ka  a  mere  con- 
tract, the  probate  Judge  having  no 
authority  to  take  an  acknowledgment 
of  an    Instrument    not    under  eieal, 
there  was  noproof  of  Its  execution. 
Alexander  v.  Polk,  89  Miss.  737. 
<^''l   Indeflatte  aekaowladcmeat^ 
illcate  of  acknowledgment  of  a 
>y  a  corporation,  which  does 
w  who  the  person  signing  the 
.  his  residence,  or  connection 
le  corporation,   or   that  he 


record  copy  of  a  defectively  acknowledged  instru- 
ment ia  not  admissible  as  evidence  of  title  except ' 
upon  proof  of  the  execution  of  the  original  and  the ' 
truth  of  the  copy,"  nor  can  such  copy  be  proved  in 
the  common-law  form  by  the  testimony  of  the 
attesting  witnesses — for  that  purpose  tiie  orig- 
inal must  be  produced.**  But  such  copies  mar 
sometimes  be  admitted  '  for  other  purpose] 
than  as  evidence  of  title,  as  to  show  the 
fact    and    character    of    possession,*''  or  the  ex- 


slgned  the  lease  by  order  of  the  di- 
rectors, does  not  substantially  com- 

Bly  with  the  requirements  of  the 
ew  York  statute,  and  the  lease  In 
not  admissible  In  evidence.  Smith  v. 
Uuarantee  Dental  Co.,  114  NYS  867. 

[h]  Spanlata  reoorA. — An  Instru- 
ment, in  form  an  act  of  sale,  dated 
lt>32,  in  the  municipality  of  Austin, 
before  C,  who  was  then  first  alcalde 
thereof,  although  recorded  in  Austin 
county,  among  Spanish  records,  does 
not  prove  itself,  because  not  shown 
to  be  authenticated  by  such  officer 
so  as  to  be  entitled  to  record,  where 
neither  in  the  body  nor  the  signature 
does  C  assume  to  act  ofnctally,  fur- 
ther than  may  be  Implied  from  the 
fart  that  the  word  "prlmero"  Imme- 
diately follows  his  name  in  the  body, 
and  it  does  not  appear  that  It  came 
from  the  archives  of  Cs  office.  Mc- 
Caily  V.  Johnson,  20  Tex.  Civ.  A.  184, 
49§W  1098. 

[1]  Admlseloa  wttbont  proof  of 
•XMmtlon  revendUe  emWir— -Munn  v. 
Lewis,  2  Port.  (Ala.)  24. 

[J]  Harmleae  error  In  M*nlf^^- 
— (I)  where  the  record  of  a  mort- 
gage acknowledged  in  another  state 
was  erroneously  admitted  In  evi- 
dence, althoogh  bearing  no  certificate 
of  aathenttaTty,  It  wae  held  that, 
since  It  was  shown  that  the  subse- 

aucnt  purchaser  had  actual  notice  of 
le  mortgage,  the  judgment  would 
not  be  reversed  on  that  account.  Ir- 
win V.  Welch,  10  Nebr.  479.  6  NW  7B2. 
(2>  Where  a  deed  la  insufficient  for 
want  of  a  proper  acknowledgment, 
it  is  not  reversible  error  to  receive 
it  in  evidence  where  the  deed  Is 
pleaded  in  the  complaint  and  not  de- 
nied in  the  answer,  and  defendant 
acquired  the  interest  in  the  land 
which  he  claimed  before  the  deed 
was  executed  and  was  not  affected 
by  any  want  of  notice  of  the  deed 
or  by  any  defect  in  its  aclmowledg- 
ment.  Hewitt  v.  Morgan,  88  Iowa 
i«8,   BS  NW  478. 

fkl  Xminatarlal  InfoxnaUtlee  la 
the  Mknowledgment  of  a  deed  should 
not  preclude  the  admission  of  the 
deed  In  evidence.  Virginia,  etc.. 
Coal.  etc..  Co.  v.  Fields,  94  Va.  102, 
26  3E  426. 

88.  Ala. — Roney  v.  Moss,  76  Ala. 
491. 

Mi<A.— Pope        Cutler.   $4  HlolL 

150. 

Miss. — Waason  v.  Connor,  64  Mlaa 
3B1. 

N.  C— Allen  v.  Burch,  142  N.  C. 
624,  65  8E  364.  Bee  Coiad  v.  Mc- 
Aden.  148  N.  C.  10.  61  8E  638. 

Tex. — Cofrey  v.  Hendricks,  66  Tex. 
676,  2  SW  47:  Threadglll  v.  Bicker- 
staff.  7  Tex.  Civ.  A.  406,  26  SW  739. 

Va. — Raines  v.  Walker,  77  Va.  92; 
Turner  v.  Stip,  1  Wash.  819. 

89.  Bradlev  v.  LIghtcap,  201  111. 
611,  66  NB  646  (thirty  years)  :  Hoge 
V.  Hubb,  94  Mo.  489,  •?  SW  443  (rec- 
ord fdr  ten  years):  Bledsoe  v.  Ha- 
ney.  67  Tex.  Civ.  A.  285,  122  SW  466 
(ten  years). 

AdmlMfbUltr  of  aaolent  ftoon- 
nunts  see  Evidence  [17  Cyc  443]. 

4a  Oould  V.  Howe,  131  111.  490, 
23  NE  602;  Gould  v.  Woodward,  4 
Oreene  (Iowa)  82:  Ikard  v.  Thomp- 
son. 81  Tex.  88S,  1<  SW  1019;  Smith 
V.  Perry,  28  Vt.  279. 

ral  nunrlW  tttle  la  notion 
a^dast  tMiaatr— Since  a  defectively 
acknowledged  deed  Is  good  between 
the  parties.  It  la  competent  evidence. 
In  an  action  against  a  tenant,  to 


show  ownership  in  the  grantee.  Baji- 
bury  V.  Sherin,  4  S.  Z>.  88,  66  NW 
723. 

Lb]    In  an  aoUou  to  sat  aslAe  a 

deed  on  the  gronnd  of  fzand.  where 
plaintiff  also  claims  that  the  oerd 
was  a  forgery,  and  attaches  a  cofl 
thereof  to  her  petition,  it  Is  proper 
to  admit  the  deed  in  evidence,  a.], 
though  It  Is  Improperly  acknowl- 
edged because  the  olncer  who  took 
the  acknowledgment  had  an  Inter- 
est in  the  land.  Wills  v.  Wood,  is 
Kan.  400. 

41.  Campbell  v.  lAclede  Gas 
Light  Co.,  84  Mo.  352;  Allen  v.  Burt:h. 
147  N.  C.  624,  65  SE  354. 

4a.  Hayes  v.  Southern  Home 
Bldg.,  etc.  Assoc.,  124  Ala.  663,  2« 
S  527,  82  AmSR  216  (holding  that, 
although  an  attempted  mortgage 
void  as  a  conveyance  because  a>^- 
knowledged  before  an  officer  wfao 
was  disqualified,  yet  it  may  be  lookM 
to  for  the  purpose  of  ascertainmn 
the  other  terms  of  the  contract  in 
order  that  the  entire  controverey 
involved  in  the  proceedings  for  its 
cancellation  may  be  settled). 

43.  Cal. — McMinn  v.  O'Connor,  27 
Cal.  238. 

Fla.— L'Bngle  v.  Reed,  37  Fla.  345, 
9  S  213. 

Qa-'-Ruahin  v.  Staleldaw  H  Ga  C36. 
66  AmD  486. 

Ky. — Simpaon  v.  Loving,  S  Bosh 
458,  96  Ami)  tit. 

Mich.— Pope  V.  Cutler,  14  Mich. 
ISO;  Brown  v.  McCormick,  28  Hlrli. 
216;  Buell  T.  Xrwln,  24  Mich.  145: 
Dewey  v.  Campau,  4  Uleh.  665, 

Ma — Mualck  v.  Barney,  49  Mo. 
i5S.  See  CrLspen  T.  Hannavan,  '! 
Mo.  648. 

Nebr.— Maxwell  T.  Hlgains,  IS 
Nebr.  671,  67  NW  388:  Irwln  v. 
Welch.  10  Nebr.  479,  6  NW  753. 

N.  Y. — Blackman  v.  Riley,  6$  Hun 
621,  18  NYS  476  [aff  188  N.  T.  31S. 
34  NE  214]. 

Oh. — Johnston  v.  Haines,  2  Oh.  55. 

Tex. — Helnti  v.  Thayer,  92  T«. 
668,  60  SW  929,  61  SW  640  Crev  (Civ. 
A.)  50  SW  17S];  Cavit  v.  Archer,  5! 
Tex.  166.  See  also  Baxter  v.  How- 
ell, 7  Tex.  Civ.  A.  1»8,  2t  SW  453. 

W.  Va. — Johnston       Oriawold,  8 
W.  Va.  240. 

Wis. — Smith   T.   Garden,    28  Wla 
685. 

Sal  Oliattel  uortgago, — A  certl- 
:  copy  of  a  recorded  chattel  mort- 
gage is  not  admissible  in  evidence, 
within  Code  1  1798,  unless  the  orig- 
inal was  witnessed  and  acknowl- 
edged as  required  by  S  1804.  F«- 
worth  V.  Brown,  114  Ala.  299,  21  S 
413. 

[b]    Flat  of  dedloatsd  landi^A 

record  copy  of  a  plat,  the  acknowl- 
edgment of  which  bears  no  notarial 
seal.  l8  not  sufficient  to  prove  the 
existence  of  a  highway  by  dedlcstlon 
by  the  proprietors.  Grand  Rapids 
V.  Hastings,  36  Mich.  123. 

rc]  Vot  admissible  oa^groaBfi  « 
antlaal^.— Where  a  deed  is  deftc- 
tively  acknowledged  the  lapse  of 
time  does  not  render  a' certified  copT 
thereof  from  the  record  admissible 
In  evidence  as  an  ancient  Instrument 
Hill  V.  Taylor,  77  Tex.  296,  14  Sff 
366. 

44.  Brogan   V.  Savace,   S  Sneea 
(Tenn.)  689. 

45.  Robldoux  T.  Cassllegl.  10  Ho. 
A.  616  taff  81  Mo.  4S9]  (holdlnr  that 
where  a  deed  had  been  recorded  m 
thirty  years,  a  oertlfled  oopy  li  ai- 
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istcQce*"  or  the  execution"  of  the  instroiuent. 

58]  c  Bight  to  Prove  Execation  1>7  Other 
Modes.  The  sufficiency  o^  the  acknowled^ent  is 
material  only  where  it  is  relied  on  as  the  sole  proof 
of  execution,  and  the  instrumwt  is  admissible'  if 
otherwise  proven  by  competent  evidence;'^  but  the 
grantee  in  a  deed  with  a  defective  acknowledgment 
cannot  be  allowed  to  prove  its  execution  by  direct 
proof  in  the  absence  df  the  dee^  where  there  ia  no 
averment  that  it  has  been  lost. 

59]  4.  Operation  as  Attestation.  In  Ala- 
bama it  is  held  that  a  defective  certificate  of 
acknowledgment  signed  by  the  officer  is  equiva- 
lent to  the  attestation  of .  one  witness  but 


the  otmtiary  view  has  been  asserted  in  New 
York." 

60]  B,  In  InstnimentB  hy  Harried  Women— 
1.  where  Acknowledcmant  Regnlnd  by  Statnte— a. 
Bffect  on  Validity  of  Instmment.  Where  a  stat- 
ute authorizing  a  married  woman  to  contract  or  con- 
vey prescribes  the  manner  in  which  the  instrument 
shall  be  acknowledged  by  her,  an  acknowledgment 
which  is  defective  in  substance  gives  the  instrument 
no  more  operative  force  than  if  it  were  not  acknowl- 
ec^d  at  all."  The  defectively  acknowledged  in- 
strument is  absolutely  void°^  as  to  her,  and  will  not 
operate  to  convey  any  interest  of  hers,  either  legal 
or  equitablcj"*  notwithstanding  the  fact  that  the 


miwible.  in  an  action  of  •jectmont, 
aa  Undlns:  to  show  the  chaiBCter  of 
tta«  srantor's  posBesston  and  that 
tbere  had  be«n  no  oueter,  althouarh 
the  acknowledgment  thereof  be  de- 
fective In  form). 

46.  Heinti  v.  Thayer,  92  Tex.  658, 
50  SW  »29,  61  SW  640  [rev  (Ctv.  A.) 
50  SW  175]. 

VT.  Oulnn  v.  Uuelck,  <Tex.  CLv. 
A.)  41  SW  728  (holding  that,  al- 
though the  recoird  of  a  deed  waa  In- 
sufficient as  such  because  of  a 
defective  acknowledgment,  a  certi- 
fied copy  of  auch  deed  was  neverthe- 
less admissible  to  show  the  execution 
of  the  instrument,  It  having  been 
sufficiently  recorded  to  operate  as 
an  agreement  between  the  parties 
to  It). 

48.  Ala. — Hayes  v.  Banks,  1 S  2 
Ala.  354.  81  S  464;  Tranum  v.  Wil- 
kinson, 81  Ala.  408,  1  S  201. 

Ark. — Grlesler  v.  McKennon,  44 
Ark.  617. 

Pla. — Hogana  v.  Carruth.  18  Fla. 

637. 

Kan. — Am  v.  Matthews,  89  Kan. 
272,  18  P  65. 

Tex. — Heintc  v.  Thayer,  92  Tex. 
65g,  50  SW  929,  Bl  SW  640  [rev  <Clv. 
A.)  50  SW  176]:  Morgan  v.  Baker, 
(Civ.  A)  40  SW  27. 

Utah. — Murray  v.  Beal,  28  Utah 
m.  65  P  72S. 

See  Hastings  T.  Vaivhn.  6  Cal.  816: 
Hatcher  v.  Hatcher.  127  K.  C.  200,  87 
S£>  207. 

[a]  'vrotata  1>r  InoonpstMt  wlt- 
aess, — ^A  trust  deed  admitted  to  reg- 
istration on  probate  by  an  Incompe- 
tent witness  Is  not  therefore  void 
for  want  of  probate  and  registration, 
bat  may  be  received  on  evidence  if 

R roved  by  competent  testimony.  Mc- 
iinnon  v.  McLean^9  N.  C.  79. 

49.  Hatcher  v.  Batcher,  127  N.  C. 
200.  87  SB  207. 

sa  Halves  v.  Banks,  182  Ala.  864, 
81  SW  464;  Nashville,  etc.,  R.  Co. 
T.  Hammond.  104  Ala.  191,  16  S  935; 
Jones  V.  Hagler,  95  Ala.  629.  10  S 
345:  Torrey  v.  Forbes,  94  Ala.  186,  10 
8  320:  Rogers  v.  Adams,  66  Ala.  eOO; 
Merritt  v.  Phenlx.  48  Ala.  87. 

[a]  Whare  amon'm  nam*  not 
■IgBed. — A  printed  form  of  certifi- 
cate of  acknowledgment,  to  which 
the  officer's  name  Is  not  signed,  al- 
though his  name  and  style  of  ofllce 
are  written  by  him  In  the  body  of 
the  paper,  cannot  operate  as  an  at- 
testation.  Carlisle  V.  Carlisle,  78 
Ala.  642.  y 

61.  Mutual  L.  Ins.  Co.  v.  Corey, 
54  Hun  498,  7  NTS  989  frev  on  other 
grounds  136  N.  Y.  328,  81  NB  1096]. 

SS.  xreoaMd'^  of  aOknowMffmant 
of  iBstmmeKt  if  married  wonaa  see 
supra  IS  26-42. 

S3.  Holland  v.  Votaw,  (Tex.  Civ. 
A.)  120  aw  882  [writ  of  error 
den  103  Tex.  534,  131  SW  406] 
<where  it  is  said:  "We  think  that 
it  ia  conclUBirely  settled  by  the  de- 
cisions of '  this  state  that  a  deed  of 
a  married  woman  conveying  her  sep- 
arate estate,  where  there  has  been 
a  failure  to  comply  with  the  provi- 
sions of  the  statute  by  the  officer 
in  taking  her  acknowledgment  to  the 
deed,  la  not  voidable  merely,  but 
void.   This  1>  aeeapted  doctrine  in 


thlB  state,  as  I  ahown  by  the  un- 
broken current  of  authority,  at  least 
since  the  decision  of  the  Supreme 
Court  of  the  case  of  Berry  v.  Don- 
ley, 26  Tex.  787.  General  expres- 
sions to  the  contrary  In  Womack  v. 
Womaok,  8  Tex.  397.  58  AmD  119, 
have  not  been  followed  In  this  state 
and  were  expressly  repudiated,  in 
so  far  as  they  might  be  applicable 
to  t^s  question.  In  Fltigerald  v. 
Turner,  43  Tex.  79.  It  would  be  a 
work  of  supererogation  to  auote  from 
the  numerous  opinions  of  our  Su- 
preme Court  which  clearly  and  em- 
phatically announce  this  doctrine, 
and,  although  especially  in  the  ear- 
lier decisions  of  the  court  instances 
may     be     found     where,  speaking 

?;enerally,  the  word  'void'  is  used 
n  the  sense  of  'voidable,'  it  ia  clear 
that  this  ia  not  true  as  to  those 
cases  where  such  a  deed  aa  is  here 
under  discussion  Is  pronounced  void. 
The  language  In  Berry  v.  Donley  Is 
'absolutely  void,'  and  it  Is  very  clear 
that  the  words  were  advisedly,  and 
not  loosely,  used.  The  court  quotes, 
with  approval,  from  Perry  v.  Cal- 
houn, 8  Humphr,  (Tenn.)  661,  that 
such  a  deed  is  'a  nullity,'  and  that 
there  is  no  divestiture  of  title  till 
such  privy  examination  as  Is  pro- 
vided by  statute  la  had.  Whetstone 
v.  Coffey,  48  Tex.  269;  Smith  v.  El- 
liott. 39  Tex.  201:  Cross  v.  Everts, 
28  Tex.  623.  Such  conveyance  'not 
voidable  only,  but  absolutely  void,* 
citing  Oarner  v.  Black,  96  Tex.  125, 
66  SW  876:  Daniel  v.  Mason,  90  Tex. 
240,  38  SW  161.  69  AmSR  815;  John- 
Ron  V.  Bryan.  62  Tex.  623;  Langton  v. 
Marshall,  69  Tex.  296;  Irf)oney  v. 
Adamson,  48  Tex.  61B;  Berry  v.  Don- 
ley. 26  Tex.  737"). 

[a]  The  Tiaw  wat  noOi  a  ooBTar- 
ano*  ia  toUUM*  only  is  asserted  in 
Downs  T.  Blount,  170  Fed.  16,  28, 
95  CCA  289,  81  LRAN8  1076  (where 
the  court  said:  "If  the  acknowledg- 
ment and  certificate  had  conformed 
to  the  statute,  the  conveyance  'would 
have  been  effective  and  perfect.  Can 
It  possibly  be  true  that  the  deed  was 
void,  in  the  sense  of  nullity;  that 
It  was  practically  a  piece  of  blank 
paper  when  presented  to  the  magis- 
trate for  his  certificate?  To  so  hold 
would  be  to  say  that  the  magis- 
trate's certificate  Is  the  only  effective 
part  of  a  married  woman's  deed.  Al- 
though the  deed  was  imperfect,  it 
seems  to  us  that  it  was  evidence  of 
an  uncompleted  contract,  for,  the 
next  hour  or  the  next  day,  the  prop- 
er acknowledgment  could  have  been 
made  and  the  certificate  attached 
that  would  have  made  perfect  an 
imperfect  conveyance.  The  truth  Is — 
and  it  Is  a  conclusion  that  cannot 
be  denied — the  term  'void,'  when  we 
speak  with  technical  accuracy,  can 
only  be  applied  to  those  contracts 
that  are  of  no  effect  whatsoever, 
mere  nullities,  such  for  example,  as 
are  against  the  law,  illegal  or  crim- 
inal, or  in  contravention  of  that 
which  the  law  requires,  and  incapa- 
ble of  confirmation  or  ratification. 
The  fact  that  such  deeds,  though  in- 
effective and  defective,  may  be  the  sub- 
ject of  suits  to  perfect  them  (Rev.  St. 
Tit.  1895,  art.  4«68),  Is,  of  Itaalf,  auf- 


flclent  to  show  that  the  Supreme 
Cknirt  of  Texas,  In  referring  to  them 
as  'void,'  did  not  mean  to  use  the 
word  in  its  strict  technical  sense"). 
See  also  oases  cited  Infra  note  64. 

M.  U.  S. — Bvans  v.  Dickenson, 
114  Fed.  284,  52  CCA  170. 

Ala. — New  England  Mortg.  Secur- 
ity Co.  V.  Payne.  107  Ala.  578,  18 
S  164 :  Edinburgh-American  I^and 
Mortg.  Co.  v.  Peoples,  102  Ala.  241, 
14  S  656;  Boykln  v.  Smith,  66  Ala. 
294. 

Ark. — Lanaer  v.  Butt,  84  Ark.  335, 
105  SW  695;  McQehee  v.  McKenzle, 
43  Ark.  156;  Conner  v.  Abbott,  36 
Ark.  865;  StiUwedl  v.  Adams,  29  Ark. 
346. 

Cal. — Danglarde  y.  Elias^  80  Cal. 
66,  22  P  69:  Bolllntfer  v.  Manning,  79 
Cal.  -7,  21  P  375;  Tolman  v.  Smith, 
74  CaL  846.  16  P  189:  Durfee  v.  Gar- 
vey,  65  CaL  406,  4  P  377;  McLeran 
V.  Benton,  43  Cal.  467;  Ewald  v.  Cor- 
bett,  32  Cal.  493. 

III.— Mettler  v.  Miller,  129  III.  630, 
22  NB  529;  Murphy  v.  Williamson, 
85  IlL  149:  Ridgeway  V.  Underwood, 
67  lU.  419;  Board  of  Trustees  v. 
Davison,  65  111.  124;  Llndley  v.  Smith; 
58  IlL  250;  Gove  v.  Cather,  28  IlL 
634,  76  AmD  7U;  Mason  v.  Brock,  12 
IlL  273)  52  AmD  490;  Hughes  v. 
LAne,  11  IlL  123,  60  AmD  436. 

Ind. — Woods  v.  Folhemus,  8  Ind.  60. 

Ky. — Sutton  v.  Pollard,  16  SW 
126,  19  KyL  85;  Jefferson  County 
Bldg.  Assoc.  v.  Hell,  81  Ky.  618:  Mo- 
Cormack  v.  Woods,  14  Bush  78;  M-ih- 
ble  v.  Hall,  13  Bush  61;  Smith 
Shackleford,  9  Dana  462. 

Md. — Greene  v.  Muse,  i  Harr.  * 
J.  62;  Heath  v.  Eden,  1  Harr.  &  J. 
761;  Roman  Catholic  Clergymen  v. 
Hammond,  1  Harr.  A  J.  680;  Peddl- 
coart  v.  Rlgges,  1  Harr.  &  J.  298; 
Jacob  T.  Kraner,  1  Harr.  &  J.  291; 
Lewis  v.  Waters,  2  Harr.  &  H.  480; 
Johns  V.  Reardon,  8  Md.  Ch.  67. 

Mich. — ^Dewey  v.  Compau,  4  Mich. 
6«6:  Sibley  v.  Johnson,  1  Mich.  280. 

Minn. — ^Bdgerton  v.  Jones,  10  Minn. 
427. 

Mo.— Rust  v.  Goff,  94  Mo.  611.  7 
SW  418;  Bagby  v.  Emberson,  79  Mo. 
139;  Hosklnson  v.  Adklns,  77  Mo. 
537;  Reaume  v.  Chambers.  22  Mo.  36. 

Mont. — American  Sav.,  etc..  Assoc. 
V.  Burghardt,  19  Mont.  328,  48  P  891. 
61  AmSR  507. 

N.  J.— Earle  v.  Earle,  16  N.  J.  L. 
273;  Armstrong  v.  Ross,  20  N.  J.  Eiq. 
109;  Chandler  v.  HeriTck.  11  N.  J. 
Eq.  497, 

N.  T.— Elwood  V.  Klock.  18  Barb. 
60. 

N.  C— Sims  V.  Ray,  96  N.  C.  87,  3 
SE  443;  Southerland  v.  Hunter,  98 
N.  C.  810;  Malloy  v.  Bruden,  88  N. 
C.  SOB;  Scott  V.  Battle,  86  N.  C  184, 
39  AmR  694;  Jones  v.  Lewis,  30  N. 
C.  70,  47  AmD  388;  Rich.  v.  Beading, 
24  N.  C.  240. 

Pa.— Heath  v.  Page,  48  Pa.  130; 
Jourdan  v.  Jourdan,  9  Serg.  &  R. 
268,  11  AmD  724;  Thompson  v.  Mor- 
row, 6  Ser«.  &  B.  289,  9  AmD  868: 
Watson  Bailey,  1  Binn.  470,  2  AmD 
462. 

R.  1. — Churchill  V.  Monroe,  1  R.  I. 
209. 

8.  C— MclAurln  v.  Wilson.  16  B. 
a  408. 
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ft  sabs^aent 
peapaty  will  be 


^   whieb  ia  de- 

-ssptL  «ini«       it  *ny  validity;" 
1-  .eiu  irnmar      Twrd  a  mortgage 
.        tfa»as  belonging  to  her 
..^   -.-  aw  »inr?»ft»  of  giving  priority 
e  .V  -irw"  r-ViA  might  vest  m  the 
=  ■  -  u^ia       33*  wife,  although  the 

^  ^nu  «t  3*  *«  'of  *  defect  in  the 
— .  — -  • 

^^aii'alttB  tai.  tmuMw.  A  court  of  equity 

i.-t.  123  T«nn.  *"  "  *" 


will  not  compel  a  married  woman  specijScally 
perforin  a  defectively  acknowledged  agreement  i 
convey  "  although  it  has  been  held,  under  stattati 
that,  where  a  deed  by  husband  and  wife  is  defeeti 
as  to  its  acknowledgment,  so  as  not  to  be  a  \-alj 
instrument  of  conveyance,  it  may  be  a  valid  exec 
tory  contract  of  sale  which  equity  may  specifical 
enforce.^   Where  a  mortgage^by  husband  and  wi 
is  defectively  acknowledged  a  court  of  equity  vi 
protect  the  wife  in  a  suit  to  foreclose  such  mo 
gage,  although  she  make  no  defense  against  it.*^ 
61]    b.  Operation  as  EstoppeL    It  seems 
be  the  general  rule  that  a  married  woman  will  ni 


 -^^^       ■  i-OiS  S»8  and 

-        :^  r:^fr"  /l^         Wrtcht  v. 


"    ty  »*.  Henderson 
**'*^^' •  Brothers  v. 

'it";.  *«■  " 

li  .*  *'v  V 
«     "v.*  I- 


\  i 


Mof- 
SW  820, 
■*     l>*vu    V.  Agnew, 
Si,      J     iiWr     48,  376; 
.       i3  nvx.  «2S;  Berry 
«    (V\    T3T;    March  v. 
V  >  U3  6»W  629;  Poland 
»»  Ov.    A.    834.  98 

■  V.   VUker,  25  Tex. 

.  ■»  V  »  V.  •>  !*W  »8»:  Stone  v. 
J.  V.  »  •%  V>  «W  697.  But 
«s  vNviMway.  <Civ.  A.) 

'      ,  HMttvls,  28  Vt.  686. 
mhurtf       First  Nat. 
in  Vft.  B94.  40  AmR 
Kvwttn,  11  Grfttt.  414, 
n       tmt    itee    Bryan  v. 
...at    a4l.  6»  AmD  139  (In 
,1.  ivi'dveiy  ■cknowledBed 
..uii.'u  WttR  held  valid). 
I  -.ivlloy  V.  Knight.  23  W. 
V.     ..■      i'.m.un»sp    V.    Barrett.  21 
v„  \\  ,*uon  V.  Michael,  21  W. 

V       '   .     \U  Mullen    V.    Eagan,  21 
\-     .(   l.Um  V.  Patton,  10  W.  Va. 

V.  KlemlnB)  *  W.  Va. 

,\  ,      ^ttorMHn  Klrst  l^t  Buik  v. 
SUltf  Hank.  11  Wyo.  82,  70 
1.1.1  ViuHit  Hi. 
;  U    lioKVMll  v.  Everett,  8S  N.  B. 

>v     Smwy  V>  Card,  25  U.  C.  Q.  B. 

.kSSRl  of  Ills  tnrltorlal  Juris- 

\ — 4  uunvtiyBnce  by  a  married 
'  l|   vti\(\   under  tn«  laws  of 
Wll»r«  the  notary  public  be- 
am li  was  aoknowledged  had 
inrUy  to  act  in  the  county 
n>u    Roknowl»atm«nt  wm 
\\.niii  V.  Dtekimaon,  114  fmL 
iir;A  170. 

A   1)111    of   sale    of   a  slavs, 

Is    n  ;iih1    wife,  In 

l>    Ills    C.J' t  nil 'ill  i;    of    th«  privy 
iliiilllpn    "f    th«    wire,    who  ii 
WnoV        t'"^  Hhive,  iM  not  duly 
■finCMttJd,    tH   vol.1    If   th('  »iiU:  Is 
in  Murir<f;i>il(]ii  of  any  lla- 
iif  lilt:  wife,  or  of  i.ny  clnlm 

Uj'  t*".'Htflf  or  lh;.t  <,r  hi-r  f :i  m- 
)f    (I)*;    |;ro'i-f'l'i    iit"    Tiol  up- 
I    uiiy    pgriM/iM'    IdTipflfltil  to 
I. If  fiunlly,  or  h«r  fteparato 
liitu^iry  V.  Van  Vleck,  21 

iM^trsAt  %o  Mcbsnge  lands, 

t/y     toii-lijiijii  ;ifnl 
ltt«)y  m-knowl- 
is  not  blmllnff 
W.  Bowman,  194 

religions 
a  troirrieil 
for  the 
llnatlon, 
Mamlna- 
,  WRPi  not 
parol  fliti1l(<a- 
•ulhorlxInK 
isn  b|^ds^ 


V.  Honaker.  <«  W.  Va.  ISS,  68  BE 

104,  27   LRANS  888. 

[e]  Xortgags  Of  Mb  Mai  aaft 
psrsoaal  prop«rt7.~Where  husband 

and  wife  execute  a  mortgage  con- 
veying both  real  and  personal  prop- 
erty, an  acknowledgment  by  the  wife 
that  she  has  relinquished  her  right 
of  dower  tn  the  land  Is  not  aufflclent 
to  make  the  mortgage  a  valid  en- 
cumbrance on  her  Interest  In  the 
personalty  as  to  third  persons.  Carle 
v.  Wall,  (Ark.)  16  SW  293. 

[f]  mslMM  of  dowsr^r— (1)  A 
widow  will  not  be  barred  of  dower 
by  a  release  thereof  defective  In  Its 
acknowledgment  by  her.  O'Ferrali 
V.  SImplot,  4  Greene  (Iowa)  162. 
(2)  A  sealed  agreement  entered  Into 
between  a  husband  and  wife  In  1868, 
whereby  the  latter,  for  a  valuable 
consideration,  agreed  to  release  all 
claim  in  her  husband's  property,  but 
which  was  not  acknowledged  before 
a  proper  officer,  as  required  by  stat- 
ute In  Illinois,  was  not  effecfi^l 
as  a  release  of  dower  In  lands  in 
that  state,  as  the  law  then  stood. 
Bottomly  v.  Spencer,  86 1  Fed.  782. 

[g]  A  deed  exsovted  by  a  tnanrlsd 
woman  to  her  husband  conveyed  no 
title,  where  the  acknowledgment  did 
not  recite  that  she  was  examined 
apart  from  her  husband  and  ac- 
knowledge  that  It  was  executed 
freely  and  without  undue  Influence 
by  him,  as  required  by  the  statute 
then  In  force.  Kvans  v.  Morris, 
284  Mo.  177,  136  SW  408. 

[h]  WlMSi  »  atatnts  of  UoiltatlOBa 
bcflu  to  nu^Where  a  deed  by 
husband  and  wife  of  a  wife's  land 
was  not  acknowledged  and  certified 
so  as  to  pass  the  wife's  right.  It  was 
held  that  she  had  no  cause  of  ac- 
tion during  the  husband's  life,  and 
therefore  the  statute  of  limitations 
did  not  begin  to  run  against  her 
until  his  death.  Gill  v.  Fauntleroy, 
S  B.  Mon.  (Ky.)  177. 

[1]  A  oontnot  to  raUblisli  Um 
titlfl  vt  a  marrtoa  woman  to  real  es- 
tat*  for  a  reasonable  compensation 
to  secure  which  an  assignment  of  an 
Interest  In  the  recovery  is  provided, 
although  not  executed  by  her  hus- 
band, and  not  executed  by  her  sep- 
arate and  apart  from  him,  has  the 
effect.  In  connection  with  the  estab- 
lishment of  the  title,  to  Invest  the 
beneficiary  with  an  equity,  by  rea- 
son of  which  equity  will  create  a 
Hen  In'his  favor.  Adams  v,  Schmltt, 
68  N.  J.  Ta{.  168,  60  A  345. 

rJ1  WHsrs  Oefsot  Immaterial. — 
Where  a  married  woman  Intervened 
In  an  action  of  trespass  to  try  title 
against  her  husband,  expressly  ad- 
mitting the  execution  of  a  deed  from 
herself  and  hunband  to  plaintiff,  but 
alleging  that  It  was  in  fact  a  mort- 
gage. It  was  held  that  plaintiff  need 
not  Introduce  the  deed,  and  the  fact 
that  the  certificate  to  the  wife's  sep- 
arate acknowledgment  thereof  was 
defective  was  Immaterial.  Urquhart 
V.  Womack,  53  Tex.  616, 

r-kl  Wber*  Instrnment  valid  as  to 
aaonwar  ffxantor, — The  fact  that  a 
deed  was  not  admissible  to  show  a 
conveyance  of  the  Interest  of  one 
of  the  grantors,  a  married  woman, 
because  of  Its  failure  to   show  a 

Iiroper  acknowledgment  on  her  part, 
N  no  ground  for  excluding  it  as  a 


conv^ranee  of  the  interest  of 
othMT    grantor    therein  wbOM 
knowledgment  was  In  prop«r  form.! 
Edena  v.  Simpson,  (Tex.)  17  SW  78L: 

[1]    Wfeaa  CMMA  AowlBc-  Aafso*; 
tlT«    iTtrMllnatl    not  adiKUwlUa^' 
Where  defendants  claimed   under  s 
deed   to   C,   executed   by  plnlntiff^' 
who    were   husband   and   wife,  ahA 
proved  by  the  admissions  of  the  wife 
that  she  and  her  husband  executed 
the  deed,  that  her  separate  privy  ac- 
knowledgment was  duly  taken  by  th« 
ofllcer,  and  that  the  deed  was  deliv- 
ered, and  the  purchase  money  paid. 
It  was  not  error  to  exclude  the  rec- 
ord of  a  deed  of  the  land  from  plain- 
tiffs to  C,  showing  defective  certifi- 
cate of  the  officer,  in  the  absence  ot 
any  effort  to  explain  It,  or  to  shov- 
whether  or  not  such  defect  was  in 
the    original     Scales    v.    Johnson,  , 
(Tex.  Civ.  A.)  41  SW  828.  i 

66.    March  v.  Splvy,  (Tex.  Civ.  A) 
138   SW  629. 

Fal  The  married  woman  need  not 
refund  the  oomrideratlon  as  a  condi- 
tion of  recovering  the  property. 
Sllcock  V.  Baker,  25  Tex.  Civ.  A  SOS, 
61  SW  939. 

66.    Brothers  v.  Harrison,  (Tena. 
Ch.  A.)  46  SW  446.  , 

OT.   Ky. — Jefferson   County  BIdx. 
Assoc.  V.  Hell,  81  Ky.  513.  I 

N.  T.— Bradley  v.  Walker.  138  N 
Y.  291,  88  NE  1079  [rev  SO  N.  T 
Super.  324,  22  NYCivProc  1,  17  NTS 
383]. 

N.  C. — Southerland  v.  Hunter.  91 
N.  C.  810. 

Tenn. — Coal  Creek  MIn,  Co.  v. 
Heck,  16  Lea  497. 

W.  Va. — Tavenner  v.  Barvett,  l\ 
W.  Va.  «68. 

58.  -  Armstrong  v.  ROss,  SO  X,  J. 
Sq.  109. 

09.  Schwan  v.  Regan,  64  N.  J 
Eq.  139,  53  A  1086  [foil  Corby  v. 
Drew,  65  N.  J.  Eq.  S87,  88  A  82T]: 
Koltenbrook  v.  Crneraft,  88  Ob.  St. 
584;  Callahan  v.  Pattersont  4  Tex. 
61,  51  AmD  712. 

[a]  WlMTo  TBmxtikmmtafm  efotty 
vested  iMfon  maMrtege.— A  pur- 
chaser in  partition  wno  pays  the 
price  Into  court  has  an  eqult&bl* 
right  to  specific  performance  against 
the  tenant  in  common  who  was  i 
minor  when  the  partition  -vt^a  had, 
and  who  afterward,  when  mar* 
rled,  received  her  share  of  the  pro- 
ceeds without  a  privy  examination. 
The  equity  of  the  purchaser  vested  In 
the  payment  of  the  purchase  moner 
into  court,  and  the  fact  that  the 
woman  afterward  married  was  s 
matter  with  which  he  had  no  con- 
cern. Parmer  v.  Daniel,  S2  N.  C. 
152.  But  compare  Simons  v.  BedelL 
122  CaL  841.  55  P  3,  68  AmSR  IS 
(holding  that  where  a  marrifd 
woman  has  received  and  retained  i 
conveyance,  which  la  the  full  con- 
sideration of  a  fair  and  equitable 
agreement  to  convey  her  separat* 
estate,  specific  performance  of  sudi 
agreement  will  be  enforced  nct- 
withstandlng  there  Is  no  acknowIeilK- 
ment  of  an  Instrument  of  agreement 
to  convey), 

eo.  Clinch  River  Veneer  Cm.  t. 
Kurth,  90  Va.  787,  19  8E  878:  Vir- 
ginia Coal,  etc.,  Co.  v.  Robinson,  11 
Va.  116,  13  SE  360. 

61.   Conner  v.  Abbott.  16  Ark.  Its. 
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9  stopped  to  dei^  a  defectively  acknowledged  eon- 
*act  or  oonveyance,  even  though  she  may  have 
ijoyecl  the  beneflts,"  although  courts  of  equity  will 
>metime8  apply  the  doctrine  of  estoppel  in  such 
ises  to  avoid  gross  iDjustice."* 

623  c.  Bighta  of  Bona  Fide  Purchaser.  It 
as  been  held  that,  where  a  conveyance  by  husband 
ad  wife  is  regular  upon  its  face,  the  fact  that  the 
'ife's  acknowledgment  was  improperly  taken  can- 
ot  afifect  one  who  without  knowledge  thereof  takes 
mortgage  from  the  grantee.** 

63]  d.  Ratification  of  Contract— (1)  During 
ioTertniQ.  Where  a  married  woman's  deed  is  void 
•ecause  defectively  acknowledged  it  cannot  be  rati- 
ied  during  the  coverture  except  by  reacknowledg- 
aent,^  in  which  ease  the  instrument  takes  effect 
»nly  from  the  time  when  properly  aaknowledged.*" 
•Vhere  s  wife  joined  her  husband  in  a  mortgage  and 
ifterward  joined  him  in  a  second  substitute  mort- 
gage to  secure  the  same  debt,  a  fatal  defect  in  her 
privy  examination  as  to  the  first  mortgage  in  no 
way  affected  the  validity  of  the  seeond."  A  deed 
of  trost,  executed  by  husband  and  wife,  reciting  their 


inability  to  pay  a  lien  <m  their  homestead,  that  the 
lien  was  duly  executed  and  recorded,  and  that  the 
deed  was  given  in  c6nsideratiou  of  an  extension  osf 
the  debt,  did  nob  cure  a  defect  in  the  acknowledg- 
ment of  the  lien,  since  it  was  not  executed  for  that 
purpose." 

[^641    (2)  After  Termination   of  Govertare. 

After  the  death  of  the  husband  it  seems  that  the 
wife  may  ratify  and  confirm  a  deed  defectively  ac- 
knowledged by  her  by  redelivery,^  or  acquiescence," 
or  acts  showing  an  intention  to  ratify  or  abide  by 
the  deed,^^  and  ratification  after  the  husband 's  death 
may  be  shown  by  parol.'' 

[$65]  e.  Effect  as  to  Hnsbaud's  Interest  A 
conveyance  by  husband  and  wife  which  is  void  as 
to  the  wife  by  reason  of  a  defect  in  the  acknowledg- 
ment may  yet  be  sufficient  as  a  transfer  of  the  hus- 
band's interest,'^  unless  the  statute  provides  that  an 
instrument  shall  not  become  binding  on  any  party 
to  it  until  properly  acknowledged  by  the  wife ;  *  btd: 
the  wife  wUl  not  be  prevented  thereby  from  proceed- 
ing to  enforoe  her  own  rights  even  against  an  in- 
nocent purchaser  from  the  husband.^'    A  grantee 


63.  Sarrett  v.  Tewksbury,  9  Cal. 
13;    Stone  v.  Sledge,  (Tex.  Civ.  A.) 

24  SW  697  [art  87  Tex  49,  26  SV? 
106S,  47  AmSR  651;  Silcock  v.  Baker, 

25  Tex.  CIV.  A.  608.  61  SW  939. 
Sqnltabls  Mtoiwel   nffaliwt  mar- 

Kted.  woman  see  HuBband  and  Wife 
121  Cyc  1333]. 

63.  Norton  V.  Nichols,  35  Mich. 
148:  Shivers  v.  Simmons,  64  Mlas. 
520,  28  AmR  372;  McKtnney  v.  Mat- 
ttewB,  (Tex.)  6  S.  W.  793;  Clayton 
V.  Frazler,  33  Tex.  91. 

In  McKlnney  v.  Matthews,  (Tex.) 
e  S.  W.  793,  797,  the  court  said: 
"The  law  extends  Its  protection  to 
the  rights  of  married  women,  but  It 
will  not  permit  them  to  act  fraudu- 
lently or  mequltably  to  the  Injury  of 
others." 

64.  Forbes  t.  Thomas,  (Tex.  Civ. 
A->  51  SW  1097. 

as.  Drury  v.  Foster,  7  F.  Caa.  No. 
4,096  1  Dill.  461  Caff  2  Wall.  24,  17  I*. 
cd.  780];  Wentworth.T.  Clark,  33  Ark. 
432. 

l&l    wheor*  tefrtnoBaat  taeapaUe 

of  ratutoatioii^where,  six  weeks 
after  the  husband  had  signed  or  pro- 
cured some  one  to  sign  the  name  of 
h^B  wife  to  a  mortgage  on  the  home- 
stead, and  had  procured  a  notary 
to  certify  to  the  acknowledgment  of 
the  same  by  the  wife  when  in  truth 
no  such  acknowledgment  had  been 
made,  the  wife.  In  the  absence  of  her 
husband  and  at  the  solicitation  and 
upon  representations  of  the  notary, 
signed  and  acknowledged  before  an- 
other notary  an  instrument  at- 
tempting to  ratify  the  mortgage,  it 
was  held  that  the  act  of  the  hus- 
band In  signing  his  wife's  name  to 
the  mortgage,  or  In  procuring  some 
one  to  do  bo,  and  the  act  of  the 
notary  certifying  to  Its  acknowledg- 
ment when  In  fact  no  such  acknowl- 
edgment had  been  made,  were  crim- 
inal acta  Incapable  of  ratiflcatlon. 
Howell  V.  McOle,  36  Kan.  636,  14  P 
257,  69  AmSR  584. 

66.  Coal  Oeek  Mln.  Co.  v.  Heck, 
IS  Lea  (Tenn.)  497. 

67.  Brothers  v.  Harrison,  (Tenn. 
Ch.  A)  45  SW  446. 

68.  Stamea  v.  Beitel,  20  Tex.  Civ. 
A.  524,  60  SW  202. 

69.  Smith  V.  Shackleford,  9  .Dana 
(Ky.)  452. 

70.  Conklln  v.  Bush,  8  Pa.  614 
(holding  that  where  an  acknowledg- 
ment by  a  married  woman  was  de- 
fective In  substance,  but  she  lived 
several  years  after  her  husband's 
death  and  never  contradicted  the 
(teed,  but  received  utider  It  and  did 
not  assert  her  right  of  dower,  she 
ratified  tbk  deed). 


71.  O'Keefe  v.  Handy,  31  l.a.  Ann. 
832. 

[a]  Defect  ooxed  by  pleading  Ik 
miDM<iaeiit  salt. — Where  a  married 
woman's  acknowledgment  was  taken 
and  certifled  by  a  deputy  In  his  own 
name.  It  was  held  that  the  Insuf- 
ficiency of  the  certificate  was  cured 
by  the  subsequent  averment  of  the 
married  woman,  in  a  suit  brought 
by  her  when  discovert  and  sul  Juris, 
that  she  united  in  the  conveyance 
and  acknowledged  It  before  the  reg- 
ular deputy  who  was  authorized 
to  take  her  acknowledgment.  Beu- 
ley  V.  Curtis,  92  Ky.  506,  18  SW  357, 
13  KyL  708. 

[b]  PayawBtftf  lBt«r«>t<— Awldow 
who  nad  voluntarily  ratified  a  mort- 
gage debt  by  paying  Interest  there- 
on hu  been  held  to  be  precluded 
from /(asserting  that  the  statutory 
preliminary  examination  was  not 
made.  O'Keefe  v.  Handy,  SI  La.  Ann. 
832. 

[c]  Oteemiurtimoi  not  aaumatlsg 
to  xatUeatloB. — ^Where  a  married 
woman  conveys  her  Interest  In  cer- 
tain lands,  and  the  conveyance  la 
void  because  of  a  defective  acknowl- 
edgment, and  after  her  husband's 
death  she  states  that  she  has  a  life 
estate  in  the  premises  and  conveys 
the  same,  these  recitals  do  not  vali- 
date the  former  deed,  although  by 
It  she  retains  a  life  Interest.  Sutton 
v.  CasselleggI,  5  Mo.  A.  Ill  [rev  on 
other  grounds  77  Mo.  3971. 

[d]  A  mere  parol  adoption  Is  not 
•nllloient,  the  statute  of^  fraud^i  re- 
quiring a  writing.  Price  v.  Hart, 
29  Mo.  171. 

7a.  jourdan  v.  Jourdan,  9  Serg. 
&  R.  (Pa.)  268,  11  AmD  724. 

73.  U.  S. — Manchester  v.  Hough, 
16  F.  Cas.  No.  9.005,  5  Mason  67. 

Ark. — Shryock  v.  Cannon,  89  Ark. 
434. 

Conn, — Piatt  v.  Brown,  30  Conn.  336. 
Fla.— Piatt  V.  Rowand,  64  Fla.  237, 
45  a  32. 

Ill— Mettler  V.  Miller,  129  111.  680, 

22    NE  529. 

Ky. — Miller  v.  Shackleford,  3  Dana 
289 

Md. — Steffey  v.  Steffey,  19  Md,  5; 
Berrett  v.  Oliver,  7  Gill  &  J.  191. 

Mich. — Conrad  v.  Irong,  33  Mich. 
78;  Rayner  v.  Lee,  20  Mich.  384.  See 
also  Hall  v.  Redson.  10  Mich.  21. 

Mo. — Llnvllle  v.  Greer,  165  Mo. 
380,  65  SW  679;  Wilson  v.  Albert.  89 
Mo.  S37,  1  8W  209:  "Beal  v.  Harmon. 
88  Mo.  485.  But  see  Ooff  v.  Roberts. 
72  Mo.  570. 

N.  Y.— Chirtlss  V.  FoUett,  15  Barb. 
837;  Ryerss  v.  Wheeler,  25  Wend. 
487,  87  AmD  248  [aff  4  Hill  466]; 
Jackson  v.  Sears,  10  Johns.  485. 


N.  C— Ferebee  v.  Hinton,  102  N. 
C.  99,  8  SB  922;  Osborne  v.  Mull,  91 
N.  C.  203;  Kincald  v.  Perkins,  63  N. 
C.  282;  Ives  v.  Sawyer,  20  N.  C.  51. 

Oh. — ^Dengenhart  v.  Cracraft,  86 
Oh.  St.  649;  Newcomb  v.  Smith, 
Wright  208. 

Pa. — James  v.  Lyon,  3  Yeates  471. 

R.  I. — Churchill  V.  Monroe,  1  R.  I. 
209. 

Tex.. — Harris  v.  Wells,  85  Tex.  312, 
20  8W  68;  Stephens  v.  Mathews,  69 
Tex.  341,  «  SW  B67. 

Vt.— Smith  V.  Perry,  26  Vt.  276; 
Knapper  v.  Wooster,  Brayt.  60. 

Va. — ^Barton  v.  Brent,  87  Va.  886, 
13  SB  29;  Scott  T.  Olbbon.  6  Hunf.  86. 

W.  Va.— Watson  v.  Michael,  21  W. 
Va.  668. 

Wis. — Godfrey  v.  Thornton,  46  Wis. 
677,  1  NW  362  [overr  HaU  v.  Houle. 
19  Wis.  472]. 

[a]  A  deed  pnrportlBg  to  be  nuUU 
by  aa  aStraaey  in  faol  for  a  husband 
and  wife,  but  whose  power  of  attor- 
ney is  defectively  acknowledged  as 
to  the  wife,  is  nevertheless  a  good 
deed  A-om  the  husband.  Shanks  v. 
Lancaster,  6  Gratt.  (Va.)  110,  60  AmD 
108.  ■ 

t  b  1  Seed  of  adoption. — Under  a 
statute  requiring  deeds  of  adoption 
to  be  acknowledged,  it  was  held  that 
such  an  Instrument  executed  and  ac- 
knowledged by  two  men  and  their 
wives  was  valid  as  to  the  husbands, 
although  the  wives  wefe  not  sepa- 
rately examined  as  required  by  the 
statute.  Bumes  v.  Burnes,  132  Fed. 
486  [aff  137  Fed.  781,  70  CCjr3571. 

[c]  Deed  admissible  In  absence  of 
Issae  as  to  separate  property. — A 
deed  by  husband  and  wife  sufll- 
ciently  acknowledged  as  to  the  hus- 
band, but  defectively '  acknowledged 
as  to  the  wife,  is  admissible  In  the 
absence  of  any  Issue  that  the  land 
was  the  separate  property  of  the 
wife  or  the  homestead.  Colvllle  v. 
Colvllle.  (Tex.  Civ.  A.)  118  SW  870. 

[d1  Sarlnr  the  llfettme  of  the 
grantor  the  exception  that  there  is 
a  defect  in  the  privy  examination  of 
his  wife  Is  Irrelevant  In  an  action 
involving  the  question  of  title  under 
the  deed.  Powers  v.  Baker,  152 .  N. 
C.  718,  «8  SE  203. 

74.  McGlennery  v.  Miller,  90  N. 
C.  216;  Gllbough  v.  SUhl  Bldg.  Co., 
16  Tex.  -Civ.  A.  448,  41  SW  BSr(con- 
tract  relating  to  homestead). 

7B.  Stevenson  v.  Brasher,  90  Ky. 
23,  IS  SW  242,  11  KyL  799;  Pribble 
V.  Hall,  13  Bush  (Ky.)  61;  Smith  v. 
Shackleford,  9  Dana  '<c«  i  462; 
Churfehlll  V.  Monroe.  1  ^ 
rlsonburg  First  Nat. 
75  Va.  594,  40  AmR  7« 


[a]  ■nil  B«rt 
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under  such  a  deed  may  elect  to  take  the  husband's 
interest  in  full  satisfaction  of  |;he  contract.™ 

Where  tiie  wife  umecessarily  joins  in  a  convey- 
ance by  the  hasband  the  fact  that  she  does  not 
acknowledge  in  the  preBcribed  manner  is  immate- 
rial." 

A  deed  to  real  estate  of  the  vif^  not  acknowl- 
edged by  her  as  the  law  requires,  cannot  be  held  to 
convey  the  marital  rights  of  her  hnsbsnd  to  posses* 
sion." 

66]   f.  Collateral  Attack.   It  has  been  held' 


that  a  conveyance  to  which  a  married  woman  is  a 
party  is'  not  subject  to  collateral  attack,  by  reason 
of  a  defective  acknowledgment  by  her/" 

[$  67]  2.  Where  No  Acknowledcment  Beqpirel 
by  Statute.  Under  the  statutes  of  .some  states  a 
married  woman  is  now  empowered  to  transfer  and 
encumber  her  property  as  if  she  were  unmarried, 
and  where  this  is  the  .ease  a  defective  acknowledg- 
ment will  not  render  Ihe  instrument  void,  but  wUI 
have  the  same  effect  as  in  the  ease  of  instruments 
executed  by  other  persons.** 


VI.  EFFECT  OF  VALID  AOENOWLEDGMEin: 


[$68]  A.  In  Ceneral.  The  practice  of  acknowl- 
edging written  instruments  being  of  statutory  origin, 
it  follows  that  an  acknowledgment  has  only  such 
effect  as  the  statutes  give  it,  and  the  acknowledg- 
ment of  an  installment  not  authorized  by  any  statute 
to^be  acknowledged  has  no  legal  effect."  An  ac- 
knowledgment is  intended  to  show  that  the  grantor 
executed  the  instrument,^  and  does  not  dispense 
with  any  of  the  formalities  essential  to  the  valid 
«xeeution  of  an  instrument;"  nor  can  acknowledg- 
ment of  a  sheriff's  deed  cure  a  lack  of  authority 
to  sell.**  The  certificate  of  acknowledgment  is 
presumptive  evidence  only  that  the  party  acknowl- 
edging the  instrument  is  the  party  described 
therein,**^  and  constitutes  no  evidence  that  the 

linSbMia*e  lJf»^Tn  Tennessee,  a  con- 
ve^BJiee  by  husband  and  wife  of  the 
wlf^S  Jand,  whtch  ts  defectively 
acknowledged  by  the  wife,  does  not 
estop  her  from  sulny  by  next  friend, 
during  the  life  of  her  husband,  to 
regain  possession.  MoCalluiu  v.  Petl- 
grew.  10  Helsk.  $94. 

[b]  The  widow  oaa  olal»  hmr 
dowsr  as  against  her  husband's 
grantee  In  a  deed  which  was  not 

Sroperly     acknowledged     by  her. 
owers  T.  Baker.  162  N.  C.  718.  68 
SE  20S. 

76.   Watson  V.  Michael.  21  W.  Va. 

568. 

[a]  The  oommanlto  utterest  may 
pass  by  snoh  a  deed. — Stephens  v. 
Uathews,  69  Tex.  841,  6  SW  B67. 

Tf.  Wilson  V.  Wilson,  6  Ida.  597, 
B7  P  708:  Baasett  v.  Martin,  83  Tex. 
889,  18  SW  587;  Arlola  v.  Newman, 
Bl  Tex.  Civ.  A.  617,  115  SW  167; 
Jacks  V.  Dillon,  6  Tex.  Civ.  A.  192, 
26  SW  645;  Sampson  v.  McArthur, 
8  Grant  Ch.  (U.  C.)  72.  See  also 
Edens  V.  Simpson,  (Tex.)  17  SW  788. 

78.  Rust  V.  Qoft,  94  Mo.  511,  7 
SW  418  [foil  Bartlett  v.  O'Donoghue, 
72  Mo.  6«S]. 

79.  Feam  v.  Belme,  129  Ala.  485 
29  S  558  [foil  Monroe  v.  Arthur,  126 
Ala.  862,  28  S  476,  85  AmSR  36]. 

In  Monroe  v.  Arthur,  126  Ala.  362, 
864,  28  S  476.  85  AmSR  36,  McClel- 
Ian,  C.  J.,  delivering  the  opinion  of 
the  court,  said:  "These  extrinsic 
facts  did  not  involve  any  matter  for 
which  the  execution  of  the  paper 
could  be  assailed  collaterally,  as  a 
mere  Incident  to  a  proceedlnjr  prose- 
cuted for  a  purpose  other  than  the 
cancellation  of  the  Inntrument  In 
such  case  the  Inflrmitles  Inhering 
In  the  execution  of  the  mortgage 
can  be  shown  only  upon  a  direct  at- 
tack on  Us  validity,  by  which  Is  In- 
tended some  proceedings  begun  and 
prosecuted  for  ttie  express  purpose 
of  having  the  convesranoe  adjudged 
void  and  cancelled,  as,  for  instance, 
a  bin  In  chancery  setting  up  the 
facts  as  to  the  notary's  incapacity, 
and  praying  that  the  allege^  deed 
be  decreed  to  be  surrendered  up  and 
cancelled,  etc.,  etc.,  and  until  can- 
cellation Is  decreed  In  such,  or  other 
direct  proceedings,  the  conveyance 
will  be  treated  by  all  courts  as  valid 
and  eRlcacloua."  This  language  was 
quoted  with  apin-oval  in  Fearn  v. 
Belme,  129  Ala.  4S5.  29  S  SB8. 


[a]  niwferatlo&i — ^Where  it  Was 
undisputed  that  plaintiff  claimed 
through  a  regular  chain  of  title 
from  the  patentee  of  the  survey,  and 
tliat  defendants  were  trespassers,  the 
fact  that  the  acknowledgment  of  a 
feme  covert  heir  of  the  patentee  was 
defective  was  immattrial.  Olbson 
V.  Oberfelder.  <Tez.  Civ.  A.)  148  SW 
829 

80.  Roberts  v.  Wileoxson.  86  Ark. 
856;  Wedel  v.  Herman,  59  Cat  607; 
Terry  v.  Eureka  College.  70  111.  236; 
Andrews  v.  Shatter,  12  HowPr  (N. 
T:)  441.    See  supra  |t  43-59. 

Bl.  Hatcher  v.  Clifton,  SB  Ala.  276 ; 
Patton  V.  Stewart,  Id  Inii.  233  ;  Ben- 
zien  V.  Lenoir,  5  N.  C.  1B4. 

[a]  The  fact  that  s  reoslpt  Is 
aokaowlednd  imparts  to  it  no  addi- 
tional weight  Brannan  v.  Mesick,  10 
Cal.  95. 

8S.  Sima  v.  McLaren,  117  Mo.  A. 
67.  94  SW  792. 

[a]  An  aoknowledgnient  of  a  lease 

by  an  alleged  lessee  is  ineffective  to 
make  the  subscriber  of  the  acknowl- 
edgment a  party  to  the  lease,  where 
it  recited  only  uiat  the  person  whose 
name  was  subscribed  to  It  appeared 
and  acknowledged  it,  without  stating 
that  he  was  the  person  named  In  the 
Instrument  Sima  v.  McLaren,  117  Mo. 
A.  67,  94  SW  792. 

[b]  TiM  aoknowledgment.  by  one 
who  signed  by  makug  hsr  mark, 
that  the  instrument  was  her  free  act 
and  deed,  includes  an  aclcnowledinnent 
of  her  signature,  and,  although  the 
signature  is  not  witnessed,  the  cer- 
tificate of  such  acknowledgment  is 
evidence  of  the  fact  tliat  she  signed 
the  Instrument,  Meazels  v.  Martin, 
93  Ky.  50,  18  SW  1028,  18  KyL  958. 

83.  IT,  S. — Drur\'  v.  Foster,  7  F.  Cap. 
No.  4.096,  1  Dill.  461  [aff  2  Wall.  24, 
17  L.  ed.  7801. 

Conn, — Linsley  v.  Brown,  IS  Conn. 
192. 

Ind. — ^Davls  v.  Bartholomew,  S  Ind. 
485. 

Ky.— Helton  V.  Asher,  lOS  Ky.  780, 
46   SW  22,   20  KyL  985,  82  AmSR 

601. 

Oh. — Koltenhrock  v.  Cracraft  86 
Oh.  St.  584. 

Pa.— Miller  v.  Ruble.  107  Pa.  395. 
[a]  Act  under  private  signature.— 
< I )  The  subsequent  addition  of  the 
certlAcate  of  a  commissioner  for 
Louislasa  to  an  act  of  donation  ex- 
ecuted under  private  signature,  and 


grantor  is  the  owner  of  the  title  to  the  laod," 
or  that  the  officer  taking  the  acknowledgment 
knew  or  was  expected  to  know  that  the  cog- 
'nizors  had  any  interest  in  the  land  purported 
to  be  conveyed.^  Statements  in  the  certificate 
of  acknowledgment  cannot  have  the  effect  of 
limiting  the  express  words  of  the  instrument  ae- 
knowledged." 

[$  69]  B.  As  Entitling  Instrument  to  Eeglstn- 
tion— 1.  In  QeneraL  As  has  been  stated  heretofore, 
the  statutes  usually  require  that  an  instrument  shall 
be  acknowledged  or  proved  before  it  can  properly 
be  recorded  j*"  and  conversely  due  acknowledgment 
or  proof,  in  accordanee  with  the  statutory  pro- 
visions,^ of  an  instrument  within  the  scope  of  the 

signed  by  three  witness^,  but  not 
before  a  notary,  will  not  render  the 
act  a  valid  donation,  since  the  act 
with  the  certificate  appended  is  only 
an  act  under  private  signature. 
Spanler  v.  De  Voe,  52  La.  Ann.  681. 
584,  27  S  174  (where  the  court  said : 
"In  point  of  dignity,  the  certificate 
is  not  to  be  considered  higher  than 
the  private  act  it  cerUfles").  (2)  The 
acknowledgment  of  a  husband  before 
a  notary  oC  an  act  imder  private  sig- 
nature of  his  wife  does  not  make  it 
a  public  act  Sterling  v^  Johnson,  6 
Mart  N.  8.  (La.)  362. 

84.  8t.  Bartholomew'B  Church  v. 
Wood,  61  Pa.  9C ;  Cash  v.  Tozer.  1 
Watts  ft  S,  (Pssi.  519. 

85.  State  V.  Thompson.  81  Mo.  A. 


649. 

88. 
549. 

87. 
549. 

88. 


State  V.  Thompson.  81  Ma  A. 

State  V.  Thompson,  81  Ma  A 


Garrett  v,  Weinberg,  48  S.  O. 
28.-42,  26  SE  3,  64  S.  C.  127,  31 
341.  34  SE  70  (where  it  is  said: 
"The  certificates  are  to  be  regarded 
as  Intending  to  make  certain  the  eTTect 
of  the  deed,  rather  than  as  a  limita- 
tion upon  Its  provisions"). 

[a]  Xdmltatlon  as  to  sstate  oos- 
vsyed. — Statements  in  the  certificate 
of  acknowledgment  to  a  deed  to  the 
effect  that  the  wife  who  joins  her  hus- 
band in  its  execution  releases  her 
flower  of  inheritance  as  widow  of  a 
former  husband  In  the  land  conveyed 
cannot  limit  the  express  words  of  the 
deed  purporting  to  convey  the  entire 
title  In  fee,  Garrett  v.  Weinberg,  48 
S.  C.  28.  26  SE  3,-  «4  &  C.  127.  81 
SE  341.  34  SE  70. 
88.  See  supra  I  18. 
BO.  Hods  Of  taldnr  aokaowMdr- 
ment  see  infra  it  136-153. 

[a]  Statutory  otaai^  In  mode  of 
aoknoWledgmsnt^Where  an  instru- 
ment Is  properly  acknowledged -undpr 
the  existing  statute,  but  before  It  Is 
offered  for  record  the  mode  of  sr- 
knowledgment  is  altered  by  a  new 
BUtute,  the  Instrument  is  nevertheless 
entitled  to  be  recorded  without  re- 
acknowledgment  under  the  laier 
statute.  Butler  v.  Dunagan,  19  Tex. 
669.  ,  , 

fb]  Whar*  rsoordiac  rmSx^A 
wltMa  prescribed  tlms^(l)  Wtiere 
the  statute  requires  the  instrument 
to  be  recorded  within  a  presrrlhefl 
time  after  th^cknewled^ent,  regis- 
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recording  acts"  entitles  it  to  be  reeorded,**  provided 
of  course  the  other  statutory  requirements  to  entitle 
the  instrument  to  record,  such  as  payment  of  re- 
cording fees,  taxes,  etc.,  are  also  complied  with;" 
and  if  the  recording  officer  refuses  to  record  the 
instrument  he  may  be  compelled  to  do  so  by  man- 
damus.** 

ConstnictlTe  notice.  An  instrument  thus  entitled 
to  record  xsill  operate  as  constructive  notice^  from 
the  date  of  its  deposit  with  the  recording  ofBcer."" 

Where  an  isstrnment  la  not  re^iiired  to  be  ac- 
knowledged, the  fact  of  acknowledgment  does  not 
entitle  it  to  record."' 

[$  70]  2.  Acknowledgment  by  Ote  of  Several 
Onirtors.  In  a  number  of  jurisdictions  it  is  held 
that  where  an  instrument  is  executed  by  several 
grantors  or  obligors,  even  though  tbey  are  husband 
and  wife,  a  valid  acknowledgment  in  proper  form 


by  one  of  them  is  sufficient  to  entitle  the  instrument 
to  be  recorded  and  have  effect  as  constructive  notice, 
although  the  other  grantors  or  obligors  have  failed 
to  acknowledge  or  have  acknowledged  defectively.*" 

[$  71]  3.  Acknowledgment  Taken  ontside  the 
State.  Provision  is  usually  made  by  statute  for 
taking  acknowledgments  outside  the  state,  and  an 
acknowledgment  taken  and  certified  in  accordance 
with  the  laws  of  the  state  where  the  land  lies  will 
entitle  the  instrument  to  be  recorded  in  that  state.** 

This  applies  to  acknowledgments  taken  in  a  foreign . 
country  as  well  as  to  acknowledgments  taken  in  a 
sister  state.^ 

Compliance  with  law  of  place  where  taken.  Under 
some  statutes  an  instrument  acknowledged  outside 
of  the  state  is  entitled  to  registration  within  the 
state  if  the  acknowledgment  is  in  accordance  with 
the  laws  of  the  place  where  it  was  taken.' 


tratlon  after  the  expiration  of  such 
period  ia  Ineffectual  ( Batter  v. 
Wheeler.  82  Ky.  476:  Williams  v. 
Wilson.  4  Dana  (Ky.)  607  ;  Anderson 
V.  Turner,  2  Lltt.  (ky.)  257);  (2) 
but  a  subsequent  acknowledgment 
amounts  to  a  re^xecutlon,  and  the  In- 
stnimoit  may  be  recorded  within  the 
prescribed  time  thereafter  (Roanes  v. 
Archer,  4   Letgh   (Va.)  660). 

SI.  iBrtrnaMBts  ratlVM.  to  1M  n- 
oora«d  see  Records  fS4  Cyc  S77]. 

•S.  Ala.— Herbert  v.  Hanrick.  16 
Ala.  &81. 

Ark. — ariesler  v.  UcKennon,  44  Ark. 
617. 

CaL— Oreve  t.  Echo  OU  Co.,  8  Cal. 
A.  27S,  9t  P  904. 

Md.--Brydon  y.-  Campbell,  40  Md. 
131. 

Mont. — ^Treriee  BotteKO,  12  Mont. 
344,  7S  P  1067,  108  AmSR  fi21  and 
note/  _  . 

Nebr— Horbach  v.  Tyrrell,  48  Net*. 
614,  67  NW  486,  4S9.  S7'«LJtA  484. 

N.  H. — Brown  v.  Manter,  28  N.  H, 
468;  Wark  v.  WUlard.  IS  N.  H.  888. 

N.  C— Sellers  v.  Skiers,  98  N.  C. 
13.  3  SB  917. 

Va.-^Ha»eler  v.  Ktnfr.  9  Oratt  116. 

W.  Va.— Cox  V.  Wayt,  28  W.  Va. 
807. 

[a]  A  title  iKmd  which  has  been 
duly  aeknowledgred  before  the  recorder 
Is  properly  admitted  to  record.  Lentz 
T.  Martin.  76  Ind.  228. 

[b]  Atteatatlon  liy  an  sntlioriiea 
oflU>er  entitles  an  Instrument  to  be 
recorded  In  Oeor^a.  Visard  v.  Moody, 
11»  Oa.  91S.  47  SB  348  :  Slosa  T. 
Southern  Mut  Bldg.,  etc.,  '  Assoc.,  97 
Ga.  401,  £3  8E  849  ;  Blalock  v.  Mlland, 
87  Qa.  673,  18  SB  661;  Hlirhneld  v. 
Phelps,  68  Oa.  69;  WalU  v.  Smith. 
19  (M.  8;  DInUns  v.  Moore,  17  Oa. 
«8. 

[c]  A  renaral  aokaowledgmeBt  o* 
Iiasltaiia  and  wife  that  they  acknowl- 
edge the  execution  as  their  free  act 
entitles  a  deed  conveytnf  the  hus- 
band's realty  to  record,  although  the 
separate  acknowledgment  of  the  wife 
f8  defective  to  convey  ber  dower.  Piatt 
V.  Rowand.  54  Fla.  837,  45  S  32. 

rd]  AOknowle«Urmeat  or  attesta- 
tloa_Under  Code  St  p  896  IS  10-18, 
pertaining:  to  conveyances,  a  deed 
either  properly  acknowledged  or  not 
acknowledged  nut  proven  by  subscrib- 
ing witnesses  Is  entitled  to  record. 
Belk  v.  Meagher,  8  Mont.  66. 

93.  Afl  to  such  requirements  see 
Records   [84  Cyc  688]. 

•4.  Peo.  V.  Haggerty,  22  Misc.  896, 
60  NTS  82.  See  Mandamus  [26  Cyc 
2881. 

96.  BhultB  V.  Moore.  82  F.  Gas.  No. 
12.884.  1  Mcl^ean  520;  Fryer  v.  Rocke- 
feller, 88  N.  T.  268. 

[a]  Xwrtrameat  aoksowledcod  Imt 
mat  atterteft.  Under  Code  art  24 
I  18,  a  du^  acknowledged  deed,  when 
recorded,  operates  as  constructive 
notice,  although  the  instrument  be 
not  attested  as  required  by  Act  1860, 
c  164  f  86.    Brydon  v.  Cfampbell,  40 


[b]    BEarrled    woman's  aoknowl- 

eaRiieiit.^Where  a  married  woman's 
acknowledgment  is  duly  and  regularly 
taken,  the  deed  so  acknowledged  Is 
an  assurance  of  record  like  a  flne  at 
common  law.  Paul  v.  C^arpenter,  70 
N.  C.  502. 

96.  am  v.  Fauntleroy,  8  B.  Mon. 
(Ky.)  177. 

[a1  Attaelunemt  before  of 
oertUeate, — Where  a  deed  of  real 
estate  was  acknowledged  before  the 
register  of  deeds  and  handed  to  him 
to  be  reGoi;ded,  but  no  certificate  of 
the  acknowledgment  was  made,  and 
at  the  same  Instant  a  creditor  of  the 
grantor  attached  the  estate  It  was 
held  that  the  attachment  had  priority, 
as  the  deed  was  not  entitled  to  regis- 
tration until  the  certificate  wa*  made. 
Sigoumey  v.  Lamed,  10  Pick.  (Mass.) 
72. 

ffT.  Kol<rfC  Chicago,  etc,  R.  Co., 
71  WaA.  643.  189  P  898. 

flS.  Fla. — Piatt  V.  Rowand,  54  Fla, 
887,  46  8  82.  Contra  Sanders  v. 
Praoon.  4  Fla.  486.  ■ 

III.— Ayres  v.  McConnel,  3  Jtt.  807. 

Masa — Hayden  v.  Pelrce,  106  Mass. 
869,  48  NB  118:  Perkins  v.  Blehard- 
son,  11  Allen  688 :  Palmer  v,  Paine, 
9  Gray  66  ;  Shaw  v.  Poor.  6  Pick.  86, 
17  AmD  S47 :  Catlln  v.  Ware,  9  Masa 
818,  6  AmD  66  ;  Dudley  v.  Sumner,  6 
Mass.  4S8. 

Mlch.^Rayner  v.  I,ee,  20  Mich.  884, 

^o. — Meyer  v.  Campbell,  12  Mo.  008. 

Or. — Fleschner  v.  Sumpter,  12  Or. 
161,  6  P  60«. 

Tex. — Chamberlain  v.  Pybas,  81  Tex. 
511,  17  SW  50. 

[a]  VnAav  the  Vortb  Oarolina 
Btatnto  (Code  f  1246  subd  9)  pro- 
viding that  whenever  an  Instrument 
requiring  registration  shall  not  have 
a  witness,  and  the  maker  shall  be 
a  nonresident,  or  dead,  proof  of  his 
handwriting  shall  be  sufllclent  to 
admit  the  same  to  registration,  where 
all  the  makers  of  an  Instrument  are 
alive,  and  all  except  one  are  non- 
residents such  one  may  make  the  re- 

Siisite   proof  of  the  handwriting  of 
e  others.    Le  Roy  v.  Jacobsky.  136 
N.  C.  448.  48  SB  796,  67  LRA  977. 

99.  Ala — ^Toulmln  v.  Austin,  6 
Stew.  A  P.  410. 

Ga. — Durrence  v.  Northern  Nat- 
Bank.  117  Ga.  386,  48  ^  726. 
Ind, — Doe  v.  Vandewater,  7  Blackf.  0. 
Ky. — McCuUock  v.  Myers,  1  Dana 
522:  Calvert  v.  Fitzgerald,  Lltt.  Sel. 
Cas.  388;  Taylor  v.  Shields.  6  Lltt. 
295 ;  Barbour  v.  Watts.  2  A.  K.  Marsh. 
290  ;  Rochester  v.  Toler.  4  Bibb  106 ; 
Bwing  V.  Savary,  3  Bibb  236. 

Mass. — Scanlan  v.  Wright,  18  Pick. 
528,  26  AmD  064. 

Mo. — Robinson  v.  Nolan,  158  Mo. 
660,  64  SW  409. 

Nebr. — Dorsey  v.  Conrad,  49  Nebr. 
448,  68  NW  646 ;  Schlelds  v.  Horbach, 
49  Nebr.  262.  08  NW  624. 

N.  H.— Southerln  v.  Mendum,  6  N. 
H.  420. 

Pa. — Bowser  t.   Cravener,   66  Pa. 

lis. 


Tenn. — Murdock  v.  Memphis,  etc., 
R  Co.,  7  Baxt.  557  ;  Gait  v.  Dlbrelt, 
10   Yerg.  146. 

Tex. — Brownson  v,  Scanlan,  69  Tex. 
222.  See  Smith  v.  Burgher,  (Civ. 
A.)    186  SW  75.  ■ 

Va.~Hassler  v.  King,  9  Qratt  116; 
Cales  V.  Miller,  8  Oratt  6;  Welles  v. 
Cole,  «  Gratt.  046. 

Wla — Smith  V.  Garden,  28  Wla 
686. 

[a]  A  power  of  attorney  for  the 
oonveyaaoe  oX  land  was  held  to  fall 
within  1  Rev.  Code  c  99  I  7,  authoriz- 
ing deeds  to  be  acknowledged  before 
any  two  justices  of  the  peace  for  any 
county  or  oorporatlon  of  the  United 
States.  Shanks  v.  Lancaster,  6  Oratt. 
(Va.)  110,  60  AmD  108. 

[bj  OnUwr  bafore  whom  aoknowl- 
•dffmnit  takaa^Under  Code  (1882) 
i  8708,  and  untU  Act  Dec.  18,  1893. 
a  deed  executed  outside  of  Georgia 
la  1868  Is  not  entitled  to  registration 
in  the  state,  where  lt«  acknowledg- 
ment was  made  before  a  cleric  of  the 
court  of  the  state  In  which  It  was 
signed,  and  not  before  a  commissioner 
of  deeds  of  the  state  or  a  Judge  of  a 
court  of  record.  Crununey  v.  Bentley, 
114  Oa.  748,  40  SB  766. 

[c]  Adjndioatfon  by  probate  oonrt 
as  to  snllloienay  of  aoknowladHrmeat. 
—In  North  Carolina,  before  an  Instru- 
ment acknowledged  !h  another  state 
can  be  recorded,  the  probate  court 
must  make  an  adjudication  that  the 
acknowledgment  Is  sufllclent.  Cosad 
V.  McAden,  148  N.  C.  10.  61  SB  633: 
Johnson  v.  Bversole  Lumber  Co.,  147 
N.  C.  249,  60  SB  1129 ;  Bvans  v. 
Btherldge,  99  N.  C.  48,  5  SB  386; 
Todd  v.  Outlaw,  79  N.>C.  236.  See  also 
Deans  V.  Pate,  114  N.  C.  194,  19  SB 
146 :  Devereux  v.  McMahon,  102  N. 
C.  284,  8  SB  636;  James,  etc.,  Bug^ 
Co.  v.  Pegram,  108  N.  C.  640,  9  SS 
412;  Simmons  Oholson,  60  N.  C. 
401. 

[d]  A  oopT  of  a  deed  of  assign- 
ment for  the   benellt  of  oreOltots, 

certified  to  be  a  copy  by  a  court 
commissioner  of  a  circuit  court  In 
Wisconsin,  but  containing  no  original 
acknowledgment  by  the  grantor  therein 
named.  Is  not  entitled  to  record  in 
the  office  of  the  register  of  deeds  in 
a  county  of  North  Dakota,  where  the 
lands  are  situated  which  are  (daimed 
to  be  conveyed  by  the  deed.  Ooss 
V.  Herman,  20  N.  D.  296,  127  NW  78. 

1.  Scanlan  v.  Wright,  13  Pick. 
(Mass.)  523,  25  AmD  344;  Bowser 
V.  Cravener,   66  Pa.  132. 

2.  Dorsey  v.  Conrad,  49  Nebr.  443, 
68  NW  645  ;  Smith  v.  Gordon,  28  Wla 
686. 

[a]  An  aoknowtodgment  by  aa  at- 
torney in  fact  of  the  grantor  Is  pre- 
sumed to  be  In  accordance  with  the 
laws  of  the  place  where  it  was  taken,  . 
where  the  notary  has  attached  his 
official  seal  to  the  certificate  of  ac- 
knowledgment and  hence  la  efatitled 
to  record.  Dorsey  v.  Conrad,  49  Nebr. 
448.  08  NW  646. 
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72]  4.  Admowledsment  Taken  in  Another 
Ooxint^.  Usually  an  acknowledgment  properly  taken 
imd  eertifled  in  a  county  other  than  that  in  which 
the  land  lies  entitles  the  instrument  to  record  in 
the  latter  county.* 


[i  73]  0.  Aa  Rendering  InstrnsMlit  AdMlMdUe 
in  Erldoica — 1.  In  General.  As  a  general  rule,  un- 
der the  statutes,  an  instrument  duly  acknowledged 
before  a  proper  officer  is  entitled  to  be  received  in 
evidence  without  further  proof  of  its  execution/ 


3.    Ga.— Austin  v.   Souttiern  Home  |  American  Land,  etc.,  Co.  v.  Hegwer, 


BuUdlng,  etc.,  Absoc.,  122  Oa.  439,  50 
SB  S82  [foil  Anderson  v.  Leverette,  116 
Oa.  732,  42  SE  1026].  < 

Ind, — Doe  V.  Vandewater,  7  Blackf.  6. 

Ky. — Ftod  T.  Oregory,  10  B.  Mon. 
17S. 

Md. — Jobiu  V.  Heardon,  8  Md.  Ch. 
67. 

N.  T.— Pto.  v.  HascaU,  18  HowlT 
118. 

Tex. — McKlMlck  v.  -Colquhoun,  18 
Tex,  148. 

[a]  Adjodleatbm  «■  to  mittoUiioT 
0f  aoknewlfdcmait^-N.  C.  Code 
I  1248  sBl»  ^provldiiis  that  the  clerk 
of  the  raperlor  court  tor  the  county 
In  which  the  land  Ilea  shall  pass 
upon  acknowledgments  taken  In  other 
counties,  Is  directory  only,  and  a 
failure  to  comply  therewith  will  not 
avoid  the  probate.  Darden  v.  Neuse, 
etc..  Steamboat'  Co.,  147  N.  C  437, 
12  SB  46:  Young  V;  Jaeksoir.  92  N. 
C.  144 ;  Holmes  v.  Marshall,  72  N.  C. 
37.  But  where  the  adjudication  that 
the  acknowledsment  was  In  due  form 
and  the  order  of  registration  was 
made  by  a  clerk  who  was  the  mort- 
gagee in  the  mortgage  acknowledged, 
It  waft  held  that  such  adjudication  and 
order  and  the  registration  thereunder 
were  void.  Turner  v.  Connelly,  lOS 
N.  C.  72.  11  SE  179;  White  v.  Con- 
nelly, 106  N.  C.  65,  11  SB  177. 

4.  U.  S. — Carpenter  v.  Dexter,  8 
Wall,  518,  19  U  ed.  426  ;  Houghton  v. 
Jones,  1  Wall.  702,  17  L.  ed.  502 ; 
Marx  V.  Hanthom,  30  Fed.  579  ;  Tfew 
Tork  Pharmlcal  Assoc.  v:  Tllden,  14 
Fed,  740:  Edmondson  v.  Lovell,  8  F. 
Caa.  No.  4,286,  1  Cranch  C.  C.  108 ; 
lAnninff  v.  Dolph,  14  F.  Gas.  No.  8,078, 
4  Wash.  C.  C.  624.  See  also  Lewis 
v.  Balrd,  IS  F.  Cas.  No.  8,316,  3  Mc- 
I<ean  66. 

Ala.— Vizard -v.  Robinson,  61  S  969; 
Russell  v.  Holman,   156  Ala.  432,  47 

8  206:  Hertifeld  v.  Bailey,  103  Ala. 
473,  16  8  912;  Ooree  v,  Wadsworth, 
91  Ala.  416,  8  S  712;  Patterson  v. 
Jones,  89  Ala.  388,  8  8  77 ;  Barnett 
V.  Proskauer,  ^2  Ala.  486 ;  Jordan 
T.  Maad.  12  Ala.  247  ;  Bradford  v. 
Dawson,  t  Ala.  203 ;  St.  John  v,  Red- 
mond, 9  Port.  428  ;  Robertson  v.  Ken- 
nedy, 1  Stew.  245. 

Cal.— Wedel  v.  Herman,  59  Cal. 
607  :  Wetherbee  v.  Dunn.  32  Cal.  106 ; 
Landers  v.  Bolton,  26  Cal.  393.  See 
also  Clark  v.  Troy,  20  Cal.  219. 

Colo. — Chlvington      v.  Colorado 

Strings  Ca,  9  Cola  S97,  14  P  212 : 
cOinnIs  V.  Egbert,  8  Colo.  41,  5  P 
662. 

Conn. — Stanton  v.  Button,  2  Conn. 
627. 

Fla. — L'Bngle  t.  Reed,  27  Fla.  846, 

9  8  218. 

Oa. — Doe  v.  Roe,  1  Oa.  3. 

m.—Ramsay  v.  Peo.,  197  Itl.  672, 
64  NE  B49.  90  AmSR  177  [aff  97 
111.  A.  283]  :  Post  V.  Springfield  First 
Nat.  Bank,  138  lU.  559,  28  NB  978: 
Schroder  v.  Keller.  84  111.  46 ;  Hol- 
brook  V.  Nichol,  36  111.  161 :  Reed  v. 
Kemp,  16  111.  445  ;  McConnel  v.  John- 
son, 3  III.  622. 

Ind.— Krom  v.  Vermilion.  148  Ind, 
75.  41  NE  539 :  Davidson  v.  State, 
135  Ind.  254.  34  NE  972;  Carver  v. 
Carver,  97  Hid.  497  ;  Allen  v.  Vln- 
cennes,  26  Ind.  Bll.  See  also  Doe  v. 
Naylor.  2  BlackfL  82.  But  compare 
MullI^  V.  Gavins.  6  Blackf.  77 :  Bowser 
V.  Warren,  4  Blackf.  522. 

Iowa.— Morse  v.  Beale,  68  Iowa  463, 
27  NW  461. 

Kan. — Andrews  v.  Reed,  57  Kan. 
912  appendix,  48  P  29 ;  Stlnson  v. 
Geer.  42  Kan,  620,  22  P  586  ;  Wilklns 
T.  Moore,  20  Kan.  6S8 :  McCauslIn  v. 
McGuIre,  14  Kan.  234;  Simpson  v. 
Mundee,  S  Kan.  172;  Stout  v.  Crosby. 

10  Kan.  A,  680.  61  F  661;  Anglo- 


7  Kan.  A.  689,  51  P  916. 

Ky. — Carpenton  v.  Callison,  1  J.  J. 
Marsh.  396;  Bibb  v.  Williams.  4  T. 
B.  Mon.  679. 

Md,— Hutchins  v.  Dixon,  11  Md.  29 ; 
Brown  v.  Lynch,  1  Harr.  &  M.  218. 

Mass. — Samuels  v.  Borrowscale,  104 
Mass.  207.  See  Stetson  v.  OuUlver, 
2  Cush.  494. 

Mich.— Webb  V.  Holt,  118  Bflch.  838, 
71  NW  687. 

Minn. — Bayne  v.  Qreiner,  118  Minn. 
860,  136  NW  1041;  Tucker  v.  Helgren, 
102  Minn.  382,  113  NW  912;  Bomer 
V.  Center,  63  Minn.  171,  64  NW  1062  : 
McMillan  v.  Edfast,  60  Mhin.  414,  62 
NW  907 :  Eilingboe  v.  Brakken,  86 
Minn.  156,  30  NW  669 ;  Ferris  v. 
Boxell,  84  Minn.  262,  26  NW  692. 

Mo. — Tully  V.  Canfleld,  <0  Mo.  99; 
Ryder  v.  Fash.  60  Mo.  476  ;  Miller 
V.  Wells,  6  Mo.  6  (prior  to  act  1825)  ; 
Smith  V.  Mounts.  1  Mo.  714.  See 
also  Tlttmanfth".  Thornton.  107  Mo.  500, 
17  SW  979,  16  LRA  410. 

Nebr. — McKensle  v.  Beaumont  70 
Nebr.  179.  97  NW  226:  Llntoo  v. 
Cooper,  68  Nebr.  400.  78  NW  781: 
Dorsay  v.  Conntd,  49  Nebr.  448,  68 
NW  646:  Shields  v.  Horbacfa,  49  Nebr. 
262,  68  NW  624:  Horbach  V.  Tyrrell. 
48  Nebr.  614.  67  NW  466,  .489,  87  LRA 
484  :  Brown  V.  CoHlns.  8  Nebr.  (Unoff.) 
149.  96  NW  178.  See  also  Maxwell 
V.  Hlgglns;  18  Nebr.  671.  67  NW  888. 

Nev. — Sharon  v.  Davidson,  4  Nev. 
416. 

N.  J.— Den  v.  Wade,  20  N.  J.  L. 
291. 

N.  T.— McKay  v.  Lasher,  121  N.  T. 
477,  24  NE  711;  Simmons  v.  Havens, 
101  N.  Y.  427,  6  NE  73;  Remington 
Paper  Co.'  v.  O'Dougherty,  81  N.  Y. 
474 ;  Peo.  v.  Snyder,  41  N.  T.  397 ; 
McCarthy  v.  Stanley,  161  App.  Div. 
368,  136  NYS  386;  Leavltt  v.  Thorn- 
ton, 128  App.  Div.  688,  108  NYS  162;, 
Blackman  v.  Riley.  63  Hun  621,  18 
NYS  476  [alt  138  N.  Y.  318,  84  NE 
214]  :  Canandarqua  Academy  v.  Mc- 
Kechnle.  19  Hun  68  [aff  90  N.  Y. 
618]  ;  Sheldon  v.  Stryker,  42  Barb. 
284,  27  HowPr  387  ;  Tully  v.  Lewltz, 
60  Misc.  350,  98  NTS  829 ;  Morris  v. 
Wadsworth,  17  Wend.  103.  See  also 
Van  Cortlandt  v.  Tozer,  1 7  Wend. 
338   [aff  20  Wend.  423]. 

N.  C— Coltrane  v.  Lamb,  109  N.  C. 
209,    13  SE  784. 

N.  D. — Grandin  v.  EmMons,  10  N. 
D.  223,  86  NW  723,  88  AmSR  684, 
54  LRA  610.  See  also  Deans  v.  Pate, 
114  N.  C.  194,  19  SE  146, 

Pa. — KeichUne  v.  Keichline.  64  Pa. 
76  ;  Brotherton  v.  Livingston,  3  Watts 
&  S.  S34 ;  Duncan  v.  Duncan.  1  Watts 
322;  Kelly  v.  Dunlap,  3  Pen.  &  W. 
1S6. 

S,  D. — Bruce  v.  Wanier,  20  S.  D. 
277,  105  NW  282. 

Tenn. — Summar  v.  Owen,  3  Baxt. 
26 ;  Henderson  v.  Crawford.  7  Yerg. 
439.  See  also  Mclver  v.  Robertson, 
■3  Yerg.  84. 

Tex. — Parker  v.  Chancellor.  73  Tex. 
476,  11  SW  503  ;  Hancock  v.  Tram 
Lumber  Co_  66  Tex.  226  r  Ballard  v. 
Perry,  28  Tex.  S47 ;  Andrews  v.  Mar- 
shall, 26  Tex.  212. 

Vt. — CatllB  V.  Washburn,  3  Vt.  26 ; 
Williams  V.  Wetherbee,  2  Alk.  329. 

Va. — Hutchison  v.  Rust,  2  Gratt. 
894 

Wash. — Gardner  v.  Port  Blakely 
Mill  Co.,  8  Wash.  1,  2S  P  402. 

Wla— Hlnchltn  v.  Hlnman,  18  Wis. 
ISO. 

N.  B. — Joplln  V,  Johnson,  4  N.  B. 
641., 

Ont. — Canada  Permanent  Loan,  etc., 
Co.  V.  Page,  80  U.  C.  C.  P.  1. 

See  also  Armljo    v.    New  Mexico 
Town  Co.,  3  N,  M.  244.  6  P  709. 
'  "One  object  of  an  acknowledgment 
la  to  entitle  the  Instrument  to  be  re- 


corded, but  the  primary  purpose  is 
to  make  the  Instrument  competent  evi- 
dence without  further  proof  of  lis 
execution."  Bennett  v.  Knowles,  66 
Minn.  4.  6,  68  NW  111.  See  also 
Knight  V,  Lawrence^  19  Colo.  426,  36 
P  242. 

[a]  Vnder  th*  Matnte  <rf  nroU- 
nwnts  a  duly  acknowledged  and  en- 
rolled deed  waa  admissible  without 
proof  against  the  grantor  and  those 
claiming  under  him.  Smartle  v.  Wil- 
Itams,  S  Lev.  387,  83  Reprint  743,  1 
Salk.  280,  91  Reprint  246 ;  Thurle  v. 
Madison,  Style  462,  82  Reprint  864 ; 
14  Viner  Abr.  446. 

[b]  Where  reoocd  adntlsallBi*,  orig- 
inal admisalUa. — Under  a  statute  or 
rule  of  court  allowing  the  Introduc- 
tion in  evidence  of  a  record  cx>py  of 
a  duly  acknowledged  Instrument,  the 
original  Itself  Is  admissible  without 
proof  of  execution.  Knox  v.  Sillo- 
way,  10  Me.  201;  Webb  v.  Holt,  113 
Mich.  838.  71  NW  687;  Lacey  v. 
Davis.  4  Mich.  140,  66  AmD  624: 
Kelly  V.  Dunlan  t  Pmr.  *  W.  <Pa.) 
186. 

[c]  The  •xaoatloB  of  pgrnmlMmr 
motes  secured  by  a  mortgage  wherein 
such  -  notes  are  (uUr  descrllMd  to 
proved  by  the  acknowledgment  of  the 
mortgage.  Mixer  v.  Bennett.  70  Iowa 
829.  SO  NW  W7. 

[d]  Matste  appUea  to  dMO.  «>• 
•ovtea  before  Its  pMwam««8haron  v. 
Davidson.  4  Nev.  416  IfoU  Clark  v. 
Troy,  20  CaL  219]\  Thus,  under  the 
act  of  congress  of  March  3,  1897,  |  6, 
authorizing    the     admission  without 

Eroof  of  assignments  of  patents  ac- 
nowledged  before  notaries,  it  was 
held  that  the  act  applied  to  assign- 
ments acknowledged  before  it  went 
Into  effect.  Lanyon  Zinc  Co.  v. 
Bro^-n,  116  Fed.  150,  68  CCA  354  ; 
Do  Laval  Separator  Co.  v.  Vermont 
Farm  Mach.  Co..  109  Fed.  818. 

[e]  WrongfnUy  destrared  a— a. 
In  an  action  involving  a  deed  alleged 
to  have  been  wTongfully  destroyed, 
evidence  that  It  waa  properly  ac- 
knowledged is  sufficient  proof  of  its 
execution,  and  it  Is  not  necessary  to 
call  the  subscribing  witness.  Sim- 
mons V.  Havens,  101  N.  Y.  427,  6  NE 
73. 

[f]  Olsrloal  error  as  to  dat*<— It 

Is  not  error  to  admit  a  deed  In  evi- 
dence, although  the  certificate  of  ac- 
knowledgment bears  date  prior  to  the 
acknowledgment  of  the  execution  of 
the  deed.  If  from  the  Instrument  it 
appears  that  it  was  actually  made 
at  the  time  of  Its  acknowledgment, 
and  the  conflict  of  dates  was  a  clerical 
error.  Mosier  v.  Mnnsen.  18  Okl.  41, 
74  P  905. 

[g]  The  oertUoate  of  aokaowledg- 
ment  Itself  must  be  formal  and  by  an 
officer  having  authority.  Bledsoe  v. 
Haney,  67  Tex.  Civ,  A,  286,  122  SW 
455. 

[h]  ZiUsff  and  Motioe  to  advarse 
party.— The  fact  that  the  acknowledg- 
ment of  a  deed  by  the  grantor  Is 
sufficient  to  entitle  It  to  record  does 
not  render  It  admissible  In  evident 
without  filing  and  three  days'  notice 
to  the  opposite  party  as  required  by 
statute.  Wiggins  v.  Fleishel,  50  Tex. 
67. 

[i]  Omlssloii  of  oertifloate  of  ofl- 
otal  okaraeter  of  iMta*7«— In  eject- 
ment a  deed  executed  In  the  presence 
of  two  subscribing  witnesses,  and  ac- 
knowledged by  the  grantor  outside 
of  the  state,  before  a  notary  public, 
who  certified  to  the  same  substantially 
in  the  form  prescribed  by  the  statutes, 
and  made  the  impression  of  his  official 
seal  as  such  notary  public,  was  ad- 
missible in  evidence,  without  having 
annexed  thereto  an  additional,  cer- 
tificate to  the  effect  that  the  notary 
publlo  was  sudi-^pffleer.    Statxcy  Land 
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even  tfaongfa  the  execation  thereof  be  denied^nnder 
oath  in  the  answer/  and  the  application  of  this  rule 
is  not  affected  by  the  fact  that  the  grantor  or 
obligor  is  dead*  But  such  instrument  is  not  admis- 
sible for  any  purpose  for  which  it  would  not  be 
competent  at  common  lawj 

where  Uiere  are  several  grantors  or  obligors  and 
the  instrument  is  properly  acknowledged  by  some 
but  not  by  all,  it  is  admissible  without  proof  of 
execution  against  those  who  duly  acknowledged  it, 
but  not  against  the  otlwrs.' 

Proof  by  attesting  .'witnesses  before  a  proper 
officer  has  usually  the  same  effect  as  acknowledgment 
in  entitling  the  instrument  to  be  admitted* in  evi-N 
dence.* 

74]  2.  Bide  in  Absenca  of  Btatate.  Although 
in  some  early  eases  duly  acknowlec^ed  instruments 
appear  to  have  been  admitted  in  evidence  without 
proof  in  the  absence  of  any 'statute  expressly  giviiig 
probative  force  to  the  acknowledgment,***  yet  it  is 
generally  held  that  only  by  virtue  of  statute  can 
acknowledgment  have  this  effect,  and  that  the  ac- 


knowledgment .and  recording  of  an  instrument  with- 
out statutory  authorization  does  not  operate  to 
make  it  self-proving."  So,  where  the  only  pur- 
pose of  the  statute  is  to  authorize  the  registration 
of  the  instrument,  the  acknowledgment  has  no  pro- 
bative effect,  and  the  instrument,  although  a<^owI- 
edged,  must  be  proved  when  offered  in  evidence." 
Conversely,  under  a  statute  authorizing  certain  in- 
struments to  be  registered  without  acknowledgment, 
an  unacknowledged  instrument,  although  registered, 
is  not  admissible  in  evidence  except  upon  proof  as 
at  common  law." 

75]  S.  To  What  Instruments  Statates  Apply. 
The  substituticm  of  acknowledgment  for  the  eommon- 
law  proof  of  execution  being  of  statutory  creation, 
it  follows  that  tlje  admissibility  of  any  particular 
instrument  without  further  proof  depends  upon 
whether  or  not  it  falls  within  the  meaning  of  the 
statute ;  but  the  statutes  nnder  discussion  ^onfd  be 
liberally  construed  to  include  all  instruments  which 
may  fairly  fall  within  their  meaning  and  intent.^* 
Accordingly,  nnder  various  statutes  the  following 


Co.  T.  Swanby,  131  Wis.  «.  110  NW 
iOS ;  Wuhburn  I«nd  Co.  v.  Swanby, 
131  Wia.  1,  110  NW  806. 

U]  Mmemm^tf  for  wmr  tctmm 
staam^Under  th«  War  Revenue  Act 
«f  1898,  a  certificate  of  acknowledg- 
ment  did  not,  in  a  state  where  the 
tablnff  of  an  acknowledgment  was 
deemed  a  ministerial  act,  entitle  an 
Instrument  to  be  admitted  in  evidence 
without  proof  unless  the  certificate 
was  properly  stamped.  Sackett  v. 
McCaffrey.  131  Fed,  219.  £6  CCA  205. 

[k1  muMOMsavy  aoknowledtfttsBt. 
— ^Where  an  assignee  In  bankruptcy 
conveyed  land  belonging:  to  a  bank~ 
rupt  estate  by  an  order  of  the  bank- 
ruptcy court,  and  the  certificate  of 
aclinowledgment  of  the  officer  taking 
the  same  showed  that  the  assignee 
personally  appeared  before  the  said 
officer,  that  his  signature  was  sub- 
scribed to  the  said  conveyance,  and 
that  he  acknowledged  the  same  to 
be  his  act  and  deed,  It  was  held  not 
error  to  admit  the  said  deed  In  evi- 
dence without  further  proof,  although 
BO  acknowledgment  was  necessiUT> 
Hams  V.  Pratt,  S7  Kan.  316,  16  P 
21 «. 

{1}    Aa  aOldaTlt  advltttuff  UaW- 

itr  Is  not  admissible.  Keyland  ,v. 
Keyland,  101  Ala.  397.  13  S  278. 

5.  Russell  V.  Holman^l56  Ala.  432, 
47  S  206 ;  Wllkina  v.  Moore,  20  Kan. 
638 :  Anglo-American  I^and,  etcr,  Co. 
V.  HMwer,  7  Kan.  A.  689,  51  P  916. 

S.  HlnchlUC  V.  Hlnman,  18  Wis. 
ISO. 

"By  the  provisions  of  the  common 
law  all  Instraments  of  writing  pro- 
duced In  evidence  were  required  to  be 
proven  by  witnesses  on  trial  before 
the  Jury ;  but  ezperleoee  having  atiown 
that  contracts  relating  to  the  siUe  of 
real  estate  were  frequentlr  bnnigAit 
into  controversy  loi«  after  tbe  death 
of  all  those  who  could  prove  their 
execution,  it  was  found  advisable,  as 
to  them,  to  adopt  a  different  mode  of 
proof  from  that  required  by  the  com- 
mon law,"  Per  Turiey,  J.,  in  Den  v. 
Clay,  9  Yerg.  (Tenn.)  267,  259. 

In  Kelly  v.  Dunlap,  3  Penr.  &  W. 
rPa.)  130.  117,  Huston.  J.,  said:  "A 
deed,  being  generally  necessary  to 
show  title  to  land,  passes  with  it, 
and  may  be  required,  when  the  grantor 
and  witnesses  are  dead :  It  Is  generally 
necessary  to  exhibit  It  In  all  suits 
respecting  that  land ;  and  these  suits 
may  be  with  different  people  and  In 
dllTerent  courts :  it  was  wise,  then, 
to  provide  a  mode  by  which  the  deed 
could  be  authenticated,  so  that  It 
could  be  read  In  all  suits*  In-all  courts, 
against  all  people." 

7.  Ferris  v.  BoxelU  U  Minn.  162, 
35  NW  692. 
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"merely  obviates  the  necessity  of  other 
proof  of  the  execution  of  the  instru- 
ment, but  does  not  make  it  admissible 
for  any  purpose  for  which  It  would 
not  have  been  admissible  at  common 
law  when  Its  execution  had  been  first 
duly  proved."  Per  Mitchell,  J.,  In 
Ferris  v.  Boxell.  34  Minn.  262,  266, 
26  NW  693. 

8.  Ayres  v.  Doe,  3  111.  307;  Hall 
V.  Redson,  10  Mich.  31:  Bassett  v. 
Martin,  88  Tex.  839,  18  SW  687  ; 
Bdens  v.  Simpson,  (Tex.)  1?  SW  788  ; 
Minor  V.  Powers,  (Tex.  Ctv.  A.)  SS 
SW  400.  See  also  Spect  v.  Gregg,  61 
Cal.  198 ;  Chamberlain  v.  Pybas,  81 
Tex.  611,  17  SW  60. 

9.  Marsh  v.  Bennett,  49  Fla.  186, 
38  S  237 :  Van  Cortlandt  v.  Toxer.  17 
Wend.  (N.  T.)  338  [aff  20  Wend. 
433]  ;  Ballard  v.  Perry,  28  Tex.  347. 

[a]  WlWTo  proof  by  wltneaaea 
iwoeMMUT.— Under  a  statute  requiring 
a  deed  to  be  proved  by  one  or  more 
of  the  subscribing  witnesses  It  was 
held  that  such  Instrument  was  not 
admissible  on  the  acknowledgment  of 
the  grantor  alone.  Denn  v,  Reid,  10 
Pet.   (U.  S.)  624,  9  !>.  ed.  619. 

[b]  A  deed  with  an  ink  Mai,  at- 
tested by  ont  witBMs  only  andj 
proved  by  him  before  a  justice,  has 
been  held  admissible  in  evidence.  Mc- 
Dlll  v.  McDllI,  1  DalL  (Pa.)  63,  1 
li.  ed.  38. 

[c]  Attestation  and  recordli^  en- 
title an  instrument  to  be  received  In 
evidence  in  Georgia  without  proof  of 
execution.  Anderson  v.  Leverette,  116 
Ga.  732.  42  SB  1026  ;  Gainesville  F^t 
yat.  Bank  v.  Cody,  98  Ga.  127,  19 
SE  831 ;  HIghfleld  v.  Phelps.  53  Ga.  69. 

[d]  Wtaara  a  drnd  was  •aaomtsd 
In  anottisr  stats  and  attested  by  two 
witnesses,  one  of  -wham  was  a  com- 
missioner of  deeds  for  Uie  state  of 
Georgia,  it  was  held  admissible  In 
evidence,  although  the  attestation  It- 
self did  not  show  the  ofllctal  character 
of  the  witness,  that  fact  appearing 
from  the  officer's  certificate  attached 
to  the  Instrument.  Baird  v.  Evans,  6S 
Ga.  850. 

10.  See  Milligan  v.  Dickson,  17  F. 
Cas.  No.  9,603,  Pet.  C.  C.  433  ;  Bar- 
bour v.  Watts,  2  A.  K.  Marsh.  (Ky.) 
290 ;  Williams  v.  Wetherbee,  2  Aik. 
(Vt.)  829. 

11.  U.  S.— Lewis  V.  Balrd,  16  F. 
Cas.  No.  8,316,  3  McLean  66. 

Ala.— Hatcher  v.  Clifton,  36  Ala. 
275. 

Cal. — Stevens  v.  Irwln,  12  Cal.  806. 
See  also  Carpentler  v.  Gardiner,  39 
Cal.  160. 

Fla. — Malsby  v.  Gamble,  61  Fla. 
310,  64  8  766. 

Ga. — Rushin  T.  Shields,  11  Oa.  685, 
66   AmD  436. 

Hi. — Ctopenhelmer  v.  Olershoter,  64 
ni.  A.  IS. 


Ind. — Carver  v.  Carver,  97  Ind.  497 ; 
MulllB  V.  Cavlns,  6  Blaokf.  77;  Bowser 
v.  Warren,  4  Blackf.  622.  See  also 
Doe  V.  Vandewater,  7  Blackf.  6. 

Me. — Webber  r.  Stratton,  89  Me. 
879,  36  A  614. 

Md.— Blchelberger  v.  SUford,  27  Md. 
320.  See  also  Oittings  v.  Hall,  1 
Harr.  ft  J.   14,  2  AmD  601.. 

Mich.— Dutton  v.  Ives,  6  Mich.  616 ; 
Wing  V.  McDowell,  Walk.  176. 

Mo. — Tlttman  v.  Thornton,  107  Mo. 
500,  17  SW  970,  16  LRA  410. 

N.  C. — Benzlen  v.  I^nolr,  5  N.  C. 
194. 

Tex. — McCormlck  v.  National  Bank 
of  Commerce.  (Civ.  A.)  160  SW  747. 

W.  Vs. — Rutherford  v.  Rutherford, 
55  W.  Va.  66.  47  SB  240. 

[a]  Aoknowlsdnieiit  taken  Ik 
forslirn  ooQBtry^— Where  no  statute 
authorized  a  conveyance  of  land  In 
Colorado  to  be  proved  by  an  acknowl- 
edgment taken  in  a  foreign  qountry. 
It  was  held  that  such  an  at^owledg- 
ment  did  not  render  the  Instrument 
oelf-provlng.  Trowbridge  V.  Addoms, 
23  Colo.  618.  48  P  636. 

[b]  That  a  dead  has  hesn  momHMI 
Is  another  stats  la  held  to  be  no  proof 
of  its  execution  in  a  Georgia  court. 
Elxecution  must  be  proved.  Baskln 
V.  Vernon,  74  Ga.  370;  PsAot  V.  South- 
western R.  Co.,  74  Ga.  Hi. 

Ic]  An  assinmaat  of  a  elsim 
against  an  ostaU,  based  on  a  Judg- 
ment, not  being  an  instrument  author- 
ized by  statute  to  be  acknowledged,  an 
acknowledgment  thereof  before  a  no- 
tary constituted  no  proof  of  Its  execu- 
tion. McCormlck  v.  National  Bank  of 
Commerce,  (Tex.  Civ.  A.)  106  SW  747. 

12.  Ala. — Brock  v.  Headen,  13  Ala. 
370:  Deslia  t>  Scales,  6  Ala.  366  ; 
Ravlsles  v.  Alston.  6  Ala.  297  ;  Brad< 
ford  v.  Dawson,  2  Ala.  203. 

Fla. — Hogans  v.  Carruth,  18  Fla.  687. 

Ky, — Winlock  v.  Hardy.  4  Lltt.  272  ; 
Anderson   v.    Turner,    3    Lltt.  237. 

Me. — Webber  v.  Stratton,  89  Me. 
379.  36  A  614.  See  also  Flynn  v. 
Sullivan,  91  Me.  355,  40  A  136. 

Mass. — Catlln  v.  Ware.  9  Mass.  218, 
6  AmD  66 :  Ptdge  v,  Tyler,  4  Mass. 
641.  See  also  Ayer  v.  Ahlhom,  174 
Masa  292,  64  NB  656. 

Mo. — Bosworth  v.  Bryan,  14  Mo. 
676  :  Miller  v.  Wells.  5  Mo.  6 ;  Smith 
v.  Mounts.  1  Mo.  714. 

N.  C. — McKinnon  v.  McLean,  19  N, 
C.  79. 

[a]  Althon^  a  dssd  may  be  ad- 
inittad  to  record  on  proof  of  band- 
wrttlnr  where  the  maker  and 
subscribing  witnesses  are  all  dead,  yet 
such  proof  and  recording  does  not 
render  the  Instnunent  self-proving. 
Carrier  v.  Hampton,  38.  N.  C.  807. 

18.  Betterton  v.  Bebols.  86  Tex. 
213,  20   SW  68. 
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instruments  have  been  held  admissible  on  the  faith 
of  their  acknowled^ents  without '  further  proof 
of  execution;  a  deed,"  a  mortgage,'*  an  indemnity 
bond,"  an  official  bond/"  a  power  of  attorney/"  an 
assignment  for  the  benefit  of  ereditors,"  an  assign- 
ment of  and  power  to  transfer  corporate  stock/^  an 
assignment  of  a  patent/'  a  bill  of  sale,^  and  an  in< 
strument  in  the  nature  of  a  deed  of  trust  or  power 
of  appointment  effecting  the  transfer  and  trans- 
mission of  the  title  to  property.'^  But  a  statute 
authorizing  the  admission  without  proof  of  "any 
deed  or  conveyance  of  lands"  has  been  held  not 
applicable  to  an  instrument  intended  for  a  deed, 
but  bearii^  no  seal and  it  has  also  been  held  that 
a  will  is  not  a  conTeyanee^  within  the  act  relating 


to  conveyances,  so  that  it  can  be  read  in  evidence 
on  the  certificate  of  proof  or  of  acknowledgment  by 
a  notary." 

Instrument  acknowledged  before  enactment  of 
statute.  A  statute  authorizing  the  admission  in 
evidence  of  instruments  proved  in  the  manner  pre- 
scribed is  not  limited  to  instruments  executed  after 
its  passage,  but  applies  to  those  previously  exe- 
cuted." 

76]  4.  Necessity  for  Registration.  Under 
some  statutes  the  mere  acknowledgment  of  an  in- 
strument is  not  sufficient,  but  it  must  be  recorded 
as  well  as  acknowledged  in  order  to  be  admissible 
without  proof  of  execution.^  But  under  other 
statutes  the  acknowledgment  alone  renders  the  in- 


[a]  "Xh*  poUor  of  tha  atatnto  U 
wlJi«  and  beneficial,  to  render  more 
easy  the  proof  of  muniments  of  title ; 
and  -  a  lloeral  conatruction  therefore 
should  be  adopted.''  WTigbt  v.  Wells, 
12  N.  J.  L.  ifl. 

[b]  An  Invtnuuat  not  VMUlved  by 
atatnte  to  be  aoknowleOtfea  Is  not 
admissible  because  acknowledged.  Ko- 
loff  v.  Chicago,  etc,  R.  Co.,  71  Wash. 
648.  129  P  S98. 

IB.    Wllklns  V.  Moofe,  20  Kan.  538. 

[a]  A  wihnarm  dead,  lutTliiff  In- 
dOTMd  npon  it  tlM  clerk's  ««rtlflo»t« 
of  acknowledgment  taken  in  open 
court,  may  be  read  In  evidence  without 

6 reducing  thd  record  entry  of  the  ac- 
nowledgment.     Chandler   v.  Bailey, 
89  Mo.  641,  1  aw  74B. 

[b]  A  propel^  aoknowledtfed  tas, 
dMd  li  admissible  In  evidence  without 
further  proof.  Wetherbee  v.  Dunn,  82 
CbI.  106. 

[c]  DMd  by  foreign  ootporatlOB. 

-~^1a.  Code  B  1798.  providing  for  the 
admission  in  evidence  of  convey9.ncea 
acknowledged  and  recorded  within 
twelve  months,  without  further  proof, 
applies  to  a  deed  by  a  foreign  cor- 
poration, bearing  the  corporate  seal, 
signed  by  its  officers  and  acknowt- 
eag^  by  them  before  a  United  States 
consul.  Jlnwrlght  v.  Nelson,  lOB  Ala. 
899,  17  S  91. 

[d]  Deed  oonveyliia  MnltaUe  In- 
tsreafe^The  ordinance  of  1787  for  the 
government  of  the  Northwestern  Terri- 
tory, providing  that  reaJ  estate  may 
be  conveyed  by  an  Instrument  signed, 
sealed,  and  delivered,  and  proved  by 
two  witnesses,  provided  It  be  acknowl- 
edged, refers  only  to  legal  ronvey- 
ances,  and  a  deed  purporting  to  convey 

'  an  equitable  Interest  In  land  Is  not 
proved  by  an  acknowledgmoit.  Lewis 
V.  Baird,  IS  P.  Cas.  No.  8,S1<,  3  Mc- 
I,ean  58. 

M.  McKenxle  v.  BeaumontTO  Nebr. 
119,  9Q  NW  226;  Den  v.  Wade,  20 
It.  J.  "L.  291  (SO  holding  under  a 
statute  authorizing  the  admisri<m  with- 
out proof  of  "any  deed  or  conveyance 
of  lands"). 

[a]  A  chattel  mortgmtf*  Is  within 
the  Alabama  statute  making  a  duly 
acknowledged  conveyance  admissible 
in  evidence  without  further  proof  of 
execution.  Patter6(ni  v.  Jones,  89 
Ala.  388,  8  S  77. 

[b]  Votes  ■eonved  by  mortrare. 
—In  the  trial  of  an  action  for  the 
foreclosure  of  a  mortgage,  the  mort- 
gage Itself,  with  the  certificate  of  ac- 
knowledgment attached.  Is  prima  facie 
evidence  as  well  of  the  signature  and 
execution  of  the  Instrument  by  the 
mortgagor  as  of  the  notes  secured 
thereby  and  described  therein.  Mixer 
T.  Bennett,  70  Iowa  829,  SO  NW  687. 

17.  Romer  v.  Center,  SS  Hinn.  171, 
64   NW  1062. 

IB.  Ramsay  v.  Peo..  197  111.  672, 
64  NE  649,  90  AmSR  177  [aff  97 
HI.  A.  283]. 

IB.  St.  John  V.  Redmond,  9  Port 
(Ala.)  428. 

[a]  Poww  of  attomay  not  affaet- 
l3W  Tiifl.1 — Tn  aome  states  a  power  of 
attorn^  which  does  not  aSaot  real 
estate  Is  not  required  to  be  recorded, 
and  tfia  tact  of  such  lostnuwnt  betoff 


acknowledged  and'  recorded  does  not 
authorize  it  to  be  read  In  evidence 
without  proof  of  execution.  Stevens 
V.  Irwin,  12  Cal.  306 ;  Oppenheimer  v. 
Olershofer,  64  111.  A.  S8. 

[b1  Vowar  of  attorney  by  patt- 
narship.— The  execution  of  a  power 
of  attorney  by  a  partnership  cannot 
be  proven  by  a  notary's  acknowledg- 
ment alone,  since,  under  Cat  Civ. 
Code  I  1185,  the  notary  is  not  re- 
quired to  know  or  to  certify  who  are 
Included  as  members  in  the  partner- 
ship, but  only  that  the  person  making 
the  acknowledgment  is  the  one  he 
claims  to  be;  and  outside  i evidence 
Is  therefore  necessary  in  order  to  show 
the  existence  of  the  partnership  and 
that  the  person  mentioned  la  a  part- 
ner. Mailoye  V.  Coubrough,  86  Cal, 
649,  81  P  622. 

30.  Sheldon  v.  Stryker,  48  Barb. 
(N.  T.)   284,  27  HowPr  887. 

91.  Holbrook  v.  New  Jer-sey  Zinc 
Co.,  67  N.  T.  616. 

as.  New  York  Pharmlcal  Assoc.  v. 
Tilden,  14  Fed.  740,  21  Slatchf.  190. 

[a]  la."  mm  aotlos  by  tka  aaaUmea 
for  afAMramaiit  it  is  not  Incumbent 
upon  plaintiff  to  prove  the  signature 
of  the  assignor,  where  the  assignment 
Is  duly  acknowledged  before  a  notary 
public.  New  York  Pharmlcal  Assoc 
V.  Tilden,  14  Fed.  740.  21  Blatchf. 
190. 

as.  Sheldon  v.  Stryker,  42  Barb. 
(N.  T.)  284,  27  HowPr  387. 

[a]  A  blU  of  aala  mnat  b«  ra- 
oordad  as  well  as  acknowledged  In 
order  to  be  admissible  without  further 
proof  of  execution.  Ferbrache  v.  Mar- 
Un.  8  Ida.  678.  88  P  262. 
U.   WrlKht  V.  WeUs,  18  N.  J.  L. 


181. 

SB. 

86. 
160. 

27. 

88. 


Alexander  v.  Polk,  39  Miss.  787. 
Carpentler  v.  Gtardlner,  29  CaL 


Clark  T.  Troy.  20  CaL  219. 
V.  8. — Humphrey  v.  Hartford 
F.  Ins.  Co.,  12  F.  Cas.  No.  6,874,  16 
Blatchf.  86;  I.ucy  v.  Slade,  16  F.  Cas. 
No.  8.596,  1  Cranch  C.  C.  422. 

Ala. — Lewis  v.  Glass,  39  S  771 : 
Stamphlll  V.  Bullen,  121  Ala.  250.  26 
S  928 ;  Jones  v.  8.,  113  Ala.  96,  21  S 
229 ;  Postal  Tel.  Cable  Co.  v.  Brantley, 
107  Ala.  083,  IS  S  321 ;  Hertxfeld  v. 
Bailey,  103  Ala.  478,  16  S  912;  Coker 
V.  Ferguson,  70  Ala.  284.  See  also 
Dugger  V.  Collins,  69  Ala.  324. 

Ark. — Grlesler  v.  McKennon,  44 
Ark.  517 ;  Watson  v.  Billings,  38  Ark. 
278,  42  AmR  1 ;  Wilson  v.  Spring,  88 
Ark.  181. 

Ga. — Long  v.  Qeorgla  Land,  etc., 
Co.,  82  Qa.  828,  9  SE:  426 ;  Chapman 
V.  Floyd,  68  Ga.  466  ;  Bell  v.  Mc- 
Cawley,  39  Qa.  866 :  Smith  v.  Worley, 
10  Ga.  A.  280,  78  SB  488.  See 
Leverett  r.  Tift.  <  Oa.  A.  90,  64  SB 
31T. 

Ida. — Ferbrache  v.  Martin,  8  Ida. 
67S,  82  P  262. 

Ky. — Butler  v.  Wheeler,  82  Ky.  475  ; 
Williams  v.  Wilson,  4  Dana  607 ;  Gar- 
rison V.  Haydon,  I  J.  J.  Marsh.  222, 
19  Amt>  70;  Womack  v.  Hoches.  Lltt 
Set.  Cas.  898;  Anderson  t.  ^mer,  8 
Lttt  887. 

ICd. — Brown  v.  Lyn^  1  Harr.  ft 
M.  818. 


Miss.— Lo<ft  T.  jrayn&  St  Was.  167. 
N.  T. — Jackaon  v.  How.  19  Johns. 


80. 

Pa. — Bellas  v.  McCarty.  10  Watts 
18. 

Tex. — Falls  Land,  etc,  Co.  v.  Chla- 
holm.  71  Tex.  623,  9  SW  479:  Han- 
cock V.  Tram  Lumber  Co.,  66  Tex. 
236 ;  McFaddln  v.  Preston,  64  Tex. 
408 ;  Wiggins  v.  Plelsh^  60  Tex.  67  : 
Gaines  v.  Ann,  26  Tex.  340;  Holllday 
v.  Cromwell,  26  Tex.  188 ;  Dennis  v. 
Sanger,  15  Tex.  Civ.  A.  411,  89  SW 
997 

Vt,— Abbott  V.  Lapolut,  68  Vt.  X4C, 
73  A  166. 

N.  B. — JopUn  V,  Johnson,  4  K.  B. 
641. 

"The  object  of  statutes  authorizing 
a  deed  to  be  acknowledared  or  proved 
is,  not  to.  establish  the  Instrument  as 
the  deed  of  the  party  for  all  purposes, 
but  to  entitle  It  to  be  recorded.  If 
that  object  is  carried  out  by  having 
It  recorded,  the  deed  Is  thereby  so 
solemnised  as  to  make  the  record  orig- 
inal evidence  without  further  proof 
of  Its  execution,  upon  an  Issue  of 
non  est  factum.  But  If  not  recorded. 
It  is  not  clothed  with  that  solemnity, 
the  purpose  of  the  acknowledgment 
not  having  been  consummated ;  and 
It  standa,  as  a  matter  hi  pals,  and 
must  be  proved  according  to  the  gen- 
eral rules  of  evidence."  I«ock  v.  Jayne, 
89  Miss.  167,  164. 

[a]  The  tmatmmaBt  nrnst  1m  m- 
oordad  wltkla  tha  tlma  p»aae«ib»a  by 
statute,  else  It  camiot  be  given  in 
evidence  without  due  proof  of  its  ex- 
ecution. Lewis  V.  Glass,  (Ala. )  39 
S  771 ;  Postal  Tel.  Cable  Co.  v.  Brant- 
ley, 107  Ala.  683.  18  3  321;  Carllsla 
V.  Carlisle,  78  Ala.  642 ;  Farsons  v. 
Woodward,  78  Ala.  348 :  Coker  v. 
Fergnson.  70  Ala.  884 ;  Butler  v. 
Wheeler,  68  Ky.  476 :  Williams  v.  Wil- 
son, 4  Dana  (Ky.)  607;  Anderson 
V.  Tomer,  t  littt  (Ky.)  237. 

[b]  Baoordlag  in  prapa*  oewatr 
m«at  ha  ahown^Under  Code  (1886) 
li  1768,  1606.  It  was  held  that  in 
order  for  a  properly  acknowledsed  and 
recorded  chattel  mortg^e  'to  be  re- 
ceived tn  evidence  without  proof  of 
execution,  it  must  be  afflrmativety 
shown  that  the  instrument  had  been 
recorded  In  the  proper  county  or  coun- 
ties. Jones  V.  State,  118  Ala.  96.  21 
S  229. 

[c]  Beoordlac  la  any  proper  oouty 

is  sufficient  to  render  an  Instrument 
admiasible  in  evidence,  although  re- 
cording In  more  than  one  county  be 
necessary  to  give  constructive  notice, 
as  where  the  land  conveyed  lies  in 
two  or  more  counties,  Hancock  v. 
Tram  Lumber  Co..  66  Tex.  286. 

[d]  ^soerdtwf  Im  wvon*  eowlr 
not  snfflela»ti  Chapman  v.  Floyd,  €S 
Ga.  466. 

[e]  A  bUl  of  sale  made  and  ex- 
ecuted June  28,  1860,  cannot  be  in- 
troduced in  evidence  unless  It  complies 
with  the  Idaho  act  of  Febr.  7,  188» 
(16  Sesa  Laws  p  49).  in  that  it  must 
be  acknowle^ed  before  a  notary  pub- 
lic, or  other  ofllcer  aaUUHiaad  to  take 
adinowledgmenta,  and  must  '  ba  re- 
corded In  the  office  of  the  county 
recorder  in  the  same  manner  as  a 
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ti-uxnent  admissible  regardless  of  registration." 

C  ^  77]  Instnuuents  Acknowledged  Outside  of 
h.e  State.  A  deed  acknowledged  in  aiiother  state 
Lccording  to  the  laws  of  the  state  where  the  land 
ies  is  entitled  to  be  received  in  evidence  without 
!uriJier  proof  of  execution  ^'^  and  this  is  usually  held 
o  l>«  true,  although  the  instrument  be  not  recorded." 

Oonformity  to  law  of  place  where  taken.  Under 
(ozme  statutes  the  instrument  is  admissible  in  evi- 
lence  if  the  acknowledgment  conforms  to  the  laws 
:>£  the  i^ee  where  it  was  taken,^  and  where  this  is 

Ida. 


the  case  it  is  incumbent  upon  the  party  seeking  to 
introduce  the  instrument  to  show  conformity  with 
such  laws." 

78]  6.  Instmments  Acknowledged  after  Oom* 
mencement  of  Action.  In  the  case  of  persons  other 
than  married  women  an  instrument  may  be  admit- 
ted in  evidence,  although  not  acknowledged  or 
proved  before  the  commencement  of  the  suit,  it 
being  sufficient  if  the  acknowledgment  is  made  at 
any  time  before  the  instrument  is  actually  offered 
in  evidence     but  since,  in  the  ease  of  a  married 


leed.     PiTbrache  t.  Martin,  6 
>T3.    S3  P  262. 

99.  JUa. — Toulmin  T.  Austin,  6 
Stew.  *  P.  410. 

Ina. — Jmrdan  v.  Cwey.  1  Did.  StS. 
52    AmD  61C. 

Mo. — Shumate  v.  Reavia,  49  Mo.  S3S. 

PJ.  G. — Hargrove  v.  Adcock.  Ill  N. 
C.  1.6S.  IS  SB  IS  (contracts  to  convey 
la,nd). 

Fa.— Kelchllne  v.  Keichllne,  64  Pa. 
75 ;  MajDllton  v.  Gallow^,  1  Dall. 
93,  1  JU  «d.  «1.  See  also  McDlU  T. 
Mcr>iU,  1  Dall.  63.  1  U  ed.  88. 

Va_ — Haesler  v.  King,  9  GratL  (50 
Va. )  115. 

Wa«h. — Gardner  v.  Port  Blakely 
Utll  Co.,  8  WasH.  1,  SS  P  403. 

W.  Va. — Wise  v.  Poatlewalt,  8  "W. 
Va.  452. 

[a.]  TailiiM  of  reoord  to  ahow  ae- 
lEaowladgwent.— An  original  deed  bear- 
Ins  a  proper  certificate  of  acknowledg- 
ment Is  admissible  la  evidence  without 
further  proof,  notwithstanding  the 
record  thereof  falls  to  show  any  ac- 
knowledgment Chandler  v.  Bailey, 
S9  Mo.  641,  1  SW  745;  Gardner  v. 
Port  Blakel7  MtU  Co.  8  Wash.  1,  S5 
P  402. 

30.  U.  S.— Little  T.  Hemdon,  10 
Wall.  26,  19  L.  ed.  878;  Secrtat  v. 
Green.  3  Wall.  744,  18  L.  ed.  163. 

Ala. — Goree  v.  Wadsworth,  91  Ala. 
416.  8  S  712;  Hart  v.  Robs,  67  Ala. 
518 ;  Toulmin  t.  Austin,  5  Stew.  A 
P.  410. 

Conn. — New  Haven  Trurt  Co.  v. 
Camp,  81  Conn.  689,  71  A  788. 

III. — Ramsay  v.  Peo.,  197  HL  594, 
64  NE  585,  90  AmSB  177  [aff  97  111. 
A.  296];  GIos  v.  Gerrity,  190  111.  646, 
60  NK  833  ;  Post  v.  Springfleld  First 
Nat.  BanlL  138  ni.  569.  28  NE  978  ; 
Gaean  v.  Connelly,  107  111.  468  :  Daw- 
son V.  Hayden,  67  111.  62;  PhllUpa  v. 
Peo..  11  111.  A.  340. 

Kan. — Stinaon  v.  Geer,  42  Kan.  620. 
22  F  5S6. 

La. — FdloWB  T,  Jeter,  10  La.  Ann. 
181. 

Mich. — Lacey  t.  Davis,  4  Mich.  140, 
66  AmD  624. 

Mo. — Roblniion  v.  Nolan,  162  Mo. 
660.  64  SW  469. 

Nebr. — Dorsey  v,  Conrad,  49  Nflbr. 
443,  68  NW  646. 

N.  D. — Grandln  v.  E^mmons,  lO  N. 
D.  223,  86  NW  728,  88  AmSR  684,  64 
LRA  610. 

Pa, — Sanford  v.  Decamp,  8  Watts 
642;  Mclntire  v.  Ward,  8  Teates  424, 
6  Bfam.  296,  6  AmD  417. 

TeniL — McOulra  v.  Hay,  6  Humphr. 
419. 

Vt — ^Mlddtebnry  CoUega  v.  Cheney, 

I  Vt.  886. 

Va.— Haasler  v.  King,  9  Gratt  (fiO 
Va.)  116. 

W.  Va. — Wise  v.  Postlewalt,  8  W. 
Va.  452.  Compare  Webb  v.  Rltter, 
U  W..Va.  191,^4  SB  484. 

Wis.— Knight  V.  Leary,  54  Wla  469, 

II  NW  600. 

Veoessttr  ot  eoaformlty  to  law  of 
state  wheM  land  U«a  see  Infra  I  140. 

[a]  A«t  prospeotlT*  in  operation. 
—The  Tennessee  act  of  1866  authoriz- 
ing the  admission  in  evidence  of  deeds 
icknowledged  before  clerks  of  courts 
In  other  states  was  prospective  In  its 
operation.  McEwen  v.  Bulkley,  24 
How.  (U.  8.)  842.  16  L.  ed.  672. 

[b]  JMm  appllea  to  ofllolal  bond. 
— Hanwey  v.  Pea,  197  III.  694.  64  NE 
6|S^  90  AmSR  177    [aff   97   HI.  A. 

[e]  Am  .tmrtmmt  aoknowlMffea 


1b  a  foreign  oonntry  Is  not  admissible 
Without  proof  of  the  aeaL  Foster  t. 
Shaw,  7  Serg.  A  R.  (Pa.)  166. 

[d]  '  Bala  in  abMno*  or  atatutox— 

The  record  of  a  deed  In  Colorado,  ac- 
knowledged In  Canada  when  Colorado 
was  a  territory  and  when  there  was 
no  law  auttiorlzlng  proof  by  acknowl- 
edgment of  the  execution  of  a  deed 
to  laud  therein  by  acknowledgment 
taken  outside  tb«  United  States,  Is 
not  admissible  In  evidence.  Trow- 
bridge V.  Addoms,  28  Colo.  618,  48  P 
636. 

[e]  PrenmptioB  aa  to  oartlfloate. 

—Where  a  deed  was  acknowledged  be- 
fore, a  notary  public  in  another  state, 
and  there  Is  appended  the  certificate 
of  the  clerk  of  the  circuit  court  of 
the  county  In  which  the  notary  resides 
that  the  form  of  acknowledgment  was, 
on  the  date  therein,  in  conformity  with 
the  laws  of  that  state.  It  will  be  pre- 
sumed that  such  circuit  court  Is  a 
court  of  record:  and  the  deed  la  ad- 
missible la  evidence,  under  Rev.  St. 
e  30  {  20,  providing  that  a  deed  so 
certinea  by  the  clerk  of  a  court  of 
record  Is  admissible.  Grand  Pass 
Shooting  Club  v.  Crosby.  181  lU.  266, 
64  NE  913. 

[f]  Vonoonformltr  to  tlw  law  of 
tlw  atate  wltare  tlw  aoknowladtfmaat 
waa  takan  does  not  affect  the  ad- 
missibility of  the  instrument  where 
ihe  acknowledgment  confonns  to  the 
law  of  the  state  where  It  Is  offered 
In  evidence  and  where  the  land  to 
which  It  relates  Ilea.  Gloa  v.  Gerrity, 
190  111.  546,  60  NE  883. 

[gl  Antbotlty  of  offloar^ci)  A 
deed  conveying  military  bounty  lands 
In  Missouri,  acknowledged  before  a 
notary  public  of  another  state,  la 
inadmissible  in  evidence  In  Missouri, 
unless  the  evidence  shows  that  such 
notary  public  was  at  the  time  of  the 
execution  of  the  deed  authorized  by 
the  laws  of  his  own  state  to  take  such 
acknowledgment ;  and  such  proof  Is 
not  dispensed  with  by  Wagner  St.  p 
278  H  35,  86.  Olspen  v.  Hannavan, 
60  Mo.  416.  (2)  As  N.  D.  Rev.  Codes 
(1905)  I  6ei2.  relaUng  to  the  ao 
knowledgment  of  Instrumenta  taken 
without  the  state,  and  prescribing  the 
necessary  requirements  to  entitle  them 
to  record  in  the  atate^  does  not  provide 
that  such  an  instrument  may  be  ac- 
knowledged before  a  court  commis- 
sioner, an  Inatrument  purporting  to 
be  acknowledged  before  suen  ofllcer  In 
another  state  Is  not  competent  evi- 
dence In  the  absence  of  proof  that  he 
was  authorised  by  the  laws  of  sneh 
state  to  take  acknowledgments.  Goss 
V.  Herman,  20  N.  D.  296,  127  NW 
78. 

[hi  2>«fMtiT«  oartUcat*-— Und^r 
the  New  York  statute  a  certlflcate 
of   acknowledgment  before   a  notary 

ftublic  In  another  state  cannot  be  read 
n  evidence,  where  It  doea  not  show 
his  authority  or  recite  that  he  was 
satisfied  as  to  the  identity  of  the 
grantor,  Johnston  v.  Granger,  17  Misc. 
54,  66,  39  NY3  848,  where  the  court 
said :  "It  does  not  appear  that  the 
notary  was  authorized  to  take  the 
proof  or  acknowledgment  of  this,  nor 
that  he  knew  or  had  satisfactory  evi- 
dence, or  any  evidence  whatever,  that 
the  person  ntaklng  thef  acknowledg- 
ment was  the  Individual  described  in 
and  who  executed  the  said  deed  or 
Instrument,  and  for  aught  that  ai»- 

K%rm,  the  person  acknowledging  may 
ve  been  an  entire  otranger,  wholly 


unknown  to  tba  notary,  and  unless  he 
w«e  so  known,  or  in  some  way  known 
to  the  notary's  satisfaction  to  be  th* 

person  he  claimed  to  be,  and  this 
must,  of  necessity,  appear  by  the  cer- 
tificate of  acknowledgment  Itself,  then 
it  may,  with  truth  and  reaabn.  be 
aald  that  the  notice  or  certificate  waa 
not  only  not  In  conformity  with  the 
statute,  but  It'  Is  the  statement  of 
facts  at  variance  with  the  truth  pre- 
tended to  be  vouchsafed  by  the  form 
and  ceremony  of  acknowledgment  or 
certlflcate  of  proof.  Such  a  certlflcate 
violates  both  the  letter  and'  spirit  of 
the  law.  The  defendant  endeavored 
to  cure  this  apparent  fatal  defect  by 
Invoking  the  aid  of  the  Second  United 
States  Revised  Statutes,  section  905, 
at  page  171,  volume  1,  but  we  fall 
to  see  the  force  of  the  application. 
That  statute  haa  expreasly  to  do  with 
the  records  and  Judicial  proceedings 
of  ■  the  courts  of  other  states  and 
territories  when  offered  for  evidrnxce 
In  the  courts  of  this  state  and  not 
with  the  records  of  a  document  or 
paper  like  an  assignment,  deed  or 
transfer,  or  other  instrument  of  that 
nature  of  record  In  a  public  offlce  In 
the  state  or  territory,  we  think  that 
this  assignment  waa  not  a  court  record 
within  the  meaning  of  the  United 
Statea  Revised  Statutes,  but  was  of 
record  In  a  public  office;  and  being  a 
record  in  a  public  offlce  of  another 
state,  waa  required  to  be  acknowledged 
aa  required  by  the  act  of  1848.  and 
properly  certined  as  required  by  sec- 
tion 2  of  that  act,  before  it  could  be 
received  in  evidence  In  the  courts  of 
this  atate." 

31.  Toulmin  V.  Austin,  5  Stew.  A 
P.  (Ala.)  41«;  Wise  t.  Postlewalt.  S 
W.  Va.  452. 

33.  m. — Grand  Pass  Shooting  Club 
V,  Crroaby,  181  111.  266,  64  NB  918; 
Hurt  V.  McCartney,  18  111.  129. 

Kan. — Stinaon  v.  Geer,  42  Kan.  620, 
22  P  586. 

Nebr, — Dorsey  v.  Conrad,  49  Nebr. 
443,  68  NW  645  ;  Galley  v.  Galley,  14 
Nebr.  174,  16  NW  818. 

Pa. — Cnswell  v.  Altemus,  7  Watts 
665. 

Tex.— Brownson      Bcanlan,  69  Tex. 

222. 

But  see  Tlttman  v.  Thornton.  107 
Mo.   500,   17   SW  979,  16  ZJIA  410. 

See  also  infra  I  14i. 

83.  Krugw  V.  Walker,  94  Iowa  506, 
<8  NW  220.  But  see  Sessions  v.  Rey- 
nolds. 15  Hiss.  180  (Where  It  was  held 
that  the  burden  waa  on  the  penton 
questioning  the  admissibility  of  the 
instnmient  tq.  show  that  the  certlftcats 
was  not  In  due  form). 

[a]  Th*  flUtvta  hooka  of  the  state 
where  the  acknowledgment  was  taken 
Is  autflclent  proof  of  the  law  of  such 
state.  Grand  Paas  Shooting  Club  v, 
Crosby,  181  111.  266,  54  NE  913. 

34.  U.  S. — ^Murray  Co.  v.  Continen- 
tal Gin  Co.,  149  Fed.  989,  79  CCA 
496^  Lannlng  v.  Dolph,  14  F.  Cas.  No. 
8.073,  4  Wash.  C.  C.  624. 

III.— Riggs  V.  Henneberry,  68  111. 
184. 

Kan.— Babbitt      Johnson.  IS  Kan. 

262. 

N.  T, — Holbrook  v.  New  Jersey  Zinc 
Co.,  57  N.  Y,  616  ;  Sheldon  v.  Stryker. 
42  Barb.  284,  27  HowPr  887  ;  Wetterer 
V.  SoubirouB,  22  Misc.  739,  49  NTS 
1043. 

N.  C— Johnson  v.  Eversole  Lumber 
Co..  144  N.  C.  717,  67  SE  618 ;  Caw- 
Held  V.  Owen%  129  N.  O^St,  40  SSLtl 
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woman's  deed,  no  title  passes  tmtil  it  is  duly  ae- 
knovledged,  sneb  a  deed  is  not  admissible  on  an 
acknowledgment  made  after  snit  was  brought,  for 
plaintiff  eannot  avail  himMlf  of  a  title  wmch  did 
not  subsist  in  him  until  after  he  commenced  his 
suit.* 

[$  79]  7.  AdmissibUity  of  Record  Copies.  As  a 
general  principle  in  the  law  of  evidence  a  party 
offering  .to  prove  a  fact  by  a  deed  must  produce  the 
deed  and  prove  its  existence;"  but  by  virtue  of 
statute  in  most  states  a  record  copy  of  a  duly  ac- 


knowledged instrument  ia  admusible  as  original 
evidence  without  proof  of  the  exeeaticm  of  the  in- 
strument." And  where  a  deed  is  acknowledged  in 
another  state  in  accordance  with  the  laws  of  the 
state  where  ^e  land  lies^  and  is  recorded  in  the 
latter  stat^,  a  record  copy  is  admissible  in  evidence.^ 
[$  80]  jD.  As  BaisixLg  Presumption  of  Due  £xc- 
cntion  and  Delivery — 1.  In  Oeneral.  Although  the 
acknowledgment  of  an  instrument  is  not  conclusive 
proof  of  its  execution,"  it  raises  a  presumption  that 
the  instrument  was  duly  executed.^  Aeknowled^- 


Pa. — Kelly  v.  Dunlap,  3  Penr.  &  W. 

136. 

Tenn. — Ward  v.  Daniel,  10  Humphr. 
SOS;  Hale  v.  Darter,  10  Humphr.  92; 
Hays  V.  McGuire,  8  Ters.  92. 

Vt— Pierce  v.  Brown,  24  Vt  166; 
Pitkin  v.  Leavltt,  IS  Vt.  879. 

See  Anthony  v.  New  Tork,  etc.,  R. 
Co.,  162  Maes.  60,  37  NB  780  (hold- 
ing  that  the  recording  of  a  lease  dur- 
IDS  the .  argument^  of  counsel  rendered 
It  admissible  In  evidence). 

"The  objection  taken  to  one  of 
plaintlfTs  deeds,  that  It  was  acknowl- 
edged after  the  commencement  of  the 
suit.  Is  not  tenable.  The  deed  bears 
date  and  ia  shown  to  have  been  in 
existence  prior  to  tlx©  commencement 
of  the  suit."  Per  Lawrence,  C.  J.,  in 
BlKKs  V.  Henneberry,  S8  111.  134.  137. 

^On  the  trial   of  this  action,  the 

Santor  re-acknowledged  the  deed,  and 
e  orlgliial  deed  bearing  the  certifi- 
catea  of  both  acknowledgments  was 
admitted  as  evidence.  Its  re-acknowl- 
edgment supplied  the  want  of  proof 
of  the  execution  thereof,  due  to  the 
void  certificate  originally  annexed  to 
IL  Except  as  to  third  persons,  cla1m> 
Ing  the  same  title  by  a  subsequent 
conveyance  or  otherwise,  It  may 
amount  to  proof  of  execution  as  of 
the  time  at  which  It  was  originally 
delivered,  and  as  against  the  grantor, 
the  new  acknowledgment  does  so  relate 
bMk."  Per  Poftenoarger,  J..  In  Webb 
V.  RItter,  SO  W.  Va.  193,  226,  S4  SE 
484. 

[a]  IProItata  after  •xolnsion  bt- 
oaus*  not  properly  probated. — Where 
a  deed  was  excluded  from  evidence 
as  not  properly  probated,  and  was 
then  Immediately  reprobated  in  proper 
form.  It  was  admissible.  Cawfield  v. 
Owena,  129  N.  C.  286.  40  SE  62. 

[b]  TUUng  up  blanJn  In  acknowl- 
edgment.— "The  plalntlfTa  offered  In, 
evidence  a  certain'  deed,  regular  In 
form,  and  with  a  certlflate  of  ac- 
knowledgment and  seat,  etc.,  appear- 
ing to  be  In  due  form  but  the  abstracts 
tend  to  show  that  the  certificate  of 
acknowledgment  was  made  years  ago, 
in  blank,  and  the  deed  filled  up  since 
the  action  was  brought  and  for  the 
purposes  of  the  trial.  Under  such 
(drcumstances  the  deed  was  rightly 
excluded."  Per  Cole,  J..  In  ^Ington 
V.  Oaks,  82  Iowa  488,  490. 

35.  HolllngBWorth  v.  Flint,  101  U. 
S.  591,  2B  L.  ed.  1028  ;  Cam  v.  Halsley, 
22  Pla.  317 ;  Perry  v.  Calhoun,  8 
Hnmphr.    (Tenn.)  551. 

36.  See  Evidence  [17  Cyc  314.  363]. 

37.  U.  S.— Marx  v,  Hanthom,  30 
Fed.  579  [att  148  U.  S.-  172,  13  SCt 
508.  37  L.  ed.  410]. 

Ind. — Lentz  v.  Martin,  75  Ind.  228. 
Kan. — Simpson  v.  Mundee,  3  Kan. 
172. 

Md. — Gassaway  v.  Dorsey,  4  Harr. 
&  M.  406. 

Mass. — Samuels  v.  Borrowscale,  104 
Mass.  207. 

Minn. — Elllngboe  v.  Brakken, "  38 
Minn.  156,  30  NW  669. 

Tenn. — Owen  v.  Owen,  5  Humphr, 
362. 

[a]  A  certUled  oopy  of  am  ao- 
taiowl«d|r*d  and  dnly  raoordad  mort- 
gage la  admissible  in  evidence  without 
further  proof.  Bruce  v.  Wanzer,  20 
S,  D.   277.  105  NW  232. 

[b]  Inauuty  to  prodne*  orlgiaaL 
-Under  Rev.  St  art  2267,  a  certified 

V  of  an  Instrument  duly  acknowl- 
S  and  recorded  la  admissible  In 


evidence  without  further  proof  If  It 
is  shown  that  the  party  offering  It  Is 
unable  to  produce  the  original.  Han- 
cock V.  Tram  Lumber  Co.,  66  Tex. 
225 ;  Andrews  v,  Marshall,  26  Tex. 
212. 

[c]  A  oertUad  oopy  of'  a  lost  Is- 
Vtrament,  If  duly  acknowledged.  Is  to 
be  received  on  the  same  terma  as. 
other  deeds  with  valid  acknowledg- 
ments. Wright  v.  Taylor,  30  P.  Cas, 
No.  18,096.  2  Dill.  23. 

[d]  In  Xatna,  nader  a  mle  of 
oonrtf  (1)  an  omce  copy  of  a  deed 
Is  made  admissible  as  evidence  with- 
out proof,  where  the  realty  Is  the 
subject  matter  of  the  suit.  Hutchinson 
V.  Chadboume,  35  Me.  189  (2)  But 
it  is  admissible  only  where  the  original 
has  been  lost,  and  It  Is  not  sulDcIent 
to  show  that  the  original  Is  In  the 
hands  of  defendant's  attorney.  Bird 
V.  Bird,  40  Me.  392. 

[e]  In  Mdssoarl  (1)  a  copy  of  a 
deed  from  the  record  la  not  admissible 
In  evidence  under  Wagner  St.  p  279 
9  88,  where  the  acknowledgment  of 
the  deed  Is  not  proved  to  have  been 
nude  In  conformity  with  the  laws 
of  this  state,  and  the  Ibss  or  destruc- 
tion of  the  original  Is  not  shown. 
Crlspen  v.  Hannavan,  60  Mo.  415.  See 
also,  Barton  v.  Murrain,  27  Ma  235, 
72  AmD  269.  (2)  But  where  a  deed 
conveying  military  bounty  land  is 
acknowledged  according  to  the  statute, 
a  certified  copy  thereof  is  admissible 
In  evidence,  without  proof  of  the  loss 
or  destruction  of  the  original,  whether 
It  be  acknowledged  In  the  state  or 
elsewhere ;  Wagner  St.  pp  278,  279  c 
35  il  35,  36,  38.  referring  exclusively 
to  conveyances  made  outside  of  the 
state  and  acknowledged  In  conformity 
to  the  lex  loci,  but  defective  under 
our  statute.  Wright  v.  l^ylor,  30  P. 
Cas.  No.  18,096.  2  Dill.  23;  Tully  v. 
Canfleld,  60  Mo.  99  [overr  Totten  v. 
James,  56  Mo.  494]. 

[f]  As  s*oondw7  •vUanco. — ^Where 
a  statute  which)  provides  for  the  re- 
cording of  a  deed  upon  proof  by  the 
witness  contains  no  provision  regard- 
ing the  admission  oi  such  deed  or  a 
record  copy  thereof  In  evidence,  a 
certified  copy  may  be  read,  U  not  as 
primary,  at  Ibast  as  secondary  evi- 
dence to  show  that  the  original  fs 
lost  or  not  vrittiln  the  control  of  the 
party.  TVammell  v.  Thurmoi^  17 
Ark.  208. 

[g]  Instmrneat  aot  reqvlTed  to  be 
reoorded. — Although  a  certified  copy 
of  a  deed  recorded  upon  the  acknowl- 
edgment of  the  grantor,  not  required 
by  law  to  be  recorded,  la  evidence 
againat  the  grantor  and  all  claiming 
under  him  subaequently  to  the  ac- 
knowledgment, it  la  not  evidence 
against  any  peraon  deriving  title  from 
the  grantor  before  the  acknowledg- 
ment.  Ben  v.  Peete,  2  Rand.  (23 
Va.)  639. 

[h]  DefaotlTe  eaeontlon  by  Ims- 
band  of  dMd  by  bnsbaud  and  wife. 
—Where  a  deed  from  two  grantors  is 
properly  acknowledged  as  to  one  only, 
the  record  of  such  deed  la  evidence  of 
Its  execution  only  as  to  the  one  by 
whom  It  has  been  properly  executed, 
and  so,  where  a  deed  by  husband  and 
wife  was  prqperly  executed  and  ac- 
knowledged by  the  wife,  but  waa  im- 
perfectly executed  by  the  husband.  It 
was  held  that  the  recording  was  not 

6 roof  of  the  existence  of  such  deed, 
[all  V.  Kedson,  10  Ulcb.  21. 


.  38.   HarrU  v.  Price,   14   B.  Hon. 

(Ky.)  414;  Peterson  v.  Ankrom.  S5 
W.  Va.  66. 

[a]  XmcOC  of  seal  Where  the 
record  of  a  deed  showed  an  acknowl- 
edgment by  the  commissioner  of  deeds 
of  New  York,  who  did  not  assume  to 
afilx  any  seal,  and  an  accompanj-ing 
certificate  by  the  clerk  of  court  thai 
the  same  was  properly  acknowledged, 
and  closing  wltn  tne  words.  "In  testi- 
mony whereof,  I  have  set  rny  hand 
and  affixed  the  seal  of  said  county 
and  court,"  but  the  record  bore  no 
scroll  or  indication  of  a  seal.  It  was 
not  admissible  imder  Rev.  St.  (1898) 

(4156.  making  such  record  admissible 
f  acknowledged  by  a  proper  officer 
under  Beal,  or  acknowledgment  cer- 
tified by  the  clerk  of  conrt  under  seaL 
Peters  v.  Relchenbach,  114  Wla.  20V. 
90  NW  184. 

39.  Webber  v.  Stratton,  89  Mc. 
379,  36  A  614. 

40.  Iowa. — Van  Orman  v.  Mc- 
Oregor,  28  Iowa  800.  See  also  Cur- 
rier V.  Clark,  146  Iowa  CIS.  124  NW 
662. 

Kan. — Andrews  v.  Reed,  4S  P  29. 
K.y: — Prewltt  v.  Morgan.   119  SW 
174. 

Mich. — Shelden  v.  Freeman,  lit 
Mich.  646,  74  NW  1004;  Cameron  v. 
Culkins,  44  Mich.  531.  7  NW  15T. 
See  also  Metropolitan  Lumber  Co 
V.  Coleman,  140  Mich.  333.  103  XW 
809. 

Minn. — Lennon  v.  White,  61  Minn. 
150.  63  NW  620. 

N.  T. — Leavltt  v.  Thornton,  IIS 
App.  Dlv.  683,  108  NYS  162;  Albany 
County  Sav.  Bank  v.  McCarty,  71 
Hun  227.  24  NYS  991  [rev  on  other 
grounds  149  N.  T.  71,  43  NE  4271; 
Hallohan  v.  Rempe,  66  Misc.  27.  130 
NYS  901. 

Okl.— Campbell  v.  Harsh.  81  OkL 
436,  122  P  127. 

But  compare  (^tlln  v.  Ware,  I 
Mass.  218,  6  AmD  56;  Dudley  v. 
Sumner.  5  Mass.  438. 

"The  officer,  by  a  solemn  ofllcial 
act,  certifies  to  the  acts  and  declara- 
tions of  the  person  appearing  before 
him.  and  those  acts  and  declarations 
are     thereby     atamped     with  the 
character  of  evidence,  tending  to  es- 
tablish whatever  those  acts  and  dec- 
larations would  establish  If  proved 
by  oral  testimony  In  a  court  of  Jus- 
tice.   We  think  Uiat,  as  between  the 
parties,   a   certificate   of  acknowl- 
edgment,   when    read    In  evidence, 
mutes  out  a  prima  facie  case  as 
strong  as  If  the  facts  certified  had 
been  duly  sworn  to  in  open  court 
by   a   witness,   apparently  dislnler- 
ested    and    worthy    of    belief.  The 
legal  presumption  of  the  proper  per- 
formance of  official  duty  by  a  public 
officer  requires  that  this  effect  should 
be  given  it.    (Downing  v.  Rugar,  tl 
Wend.  (N.  T.)  178).    While  the  evi- 
dence Is  Hot  conclusive,  as  the  statute 
provides   that   'It   may  be  rebutted 
and    the    effect    thereof  contestea 
by     a     party    affected    thereby,'  H 
is   of   such   a   character  as,  stand- 
ing  alone,  to   send   a   case   to  the 
Jury,  so  that  they  may  decide  b** 
tween    the    probative    force   of  the 
certificate,    supported    by    the  pre- 
sumption  that   It   states  the  tnitii. 
on  the  one  hand,  and  th<f  evidence 
produced    In    rebuttal,    whatever  ft 
may  be,  on  the  other."    Per  vann. 
In  Albany  County  Sav.  Bsnli 


Digitizec^  by 


Google 


!§  80-81] 


ACKNOWLEDGMENTS 


[IC.J.]  785 


aent  also  raises  a  preeumption  that  the  inBtnunent 
ras  duly  delivered  p  or  is  at  least  a  fact  entitled  to 
M>nsideration  in  determining  whether  there  has  been 
L  delivery;^  but  it  will  not  be  taken  as  conclusive 
evidence  of  ddivery,^  and  evidence  is  always  ad- 
nissible  to  show  that  there  has  in  faet  been  no 
ielivery.** 

[$  81]  2.  Time  of  DeliTery.  It  is  the  general 
rule  that  an  instrument  will  be  presumed  to  have 
fteen  delivered  on  the  day  it  bears  date,  notwith- 

McCarty.   149  N.  T.  71.  83,  48  NE 
127. 

"Xhere  abould  Im  no  tiuestlon  I«ft 
op«n  sls  to  the  perfection  of  the  cer- 
tiflcate  of  the  acknowledrment,  for 
if  tt  -were  complete  It  makes  out  *a 
prima,  facie  case  as  stronR  as  if  the 
facts  certified  had  been  duly  «wom 
to  in  open  court  by  a  wltneBa  appar- 
ently dlBintereeted  and  worthy  of 
belief.'  "  Per  Jenks,  J.,  in  Leavitt  v. 
Thornton,  123  App.  DiV.  688,  684,  108 
NYS    162.  ^ 

OoaoliialTMiMi   of  MxtUteKte  see 
Infra,   it  2«7-270.  _ 

[al    »TwiiuptlOB  mat  otton 
fOBBMA  fela  AuV'—The  officer  will  be 

S resumed  to  have  performed  hie 
uty  and  wlU  not.  without  proof,  be 
supposed  to  have  taken  the  acknowl- 
edgment before  the  deed  was  exe- 
cuted.    Cover  v.  Manaway,  115  Pa. 

338.  8  A  a«8,  S  Am8R  6R2.  ^  ,  ^ 

[bl  A  entUlMte  9t  Mkaowtedr- 
ment  of  a  aiiortvaff*  Is  prima  facie 
evidence  of  its  execution  when  put 
In  Issue  in  an  action  for  foreoiosure. 
Andrews  v.  Reed,  <Kan.>  48  P  38. 
See  also  Shelden  v.  Freeman,  11« 
Mich.  646.  74  NW  1004.  ^  „  ,  , 
^c]  mdenuiltr  bond. — An  ofncial 
certificate  '  of  .  acknowledgment  of 
the  execution  of  an  Indemnity  bond 
constitutes  prima  facie  proof  of  Its 
execution.  Romer  v.  Conter,  63  Minn. 
171.  64  NW  1052.  ^        ..a     .  # 

[d]  OfKolal  bond. — certificate  of 
a  notary  of  another  state,  under  his 
official  seal  of  the  acknowledgment 
before  him  of  an  official  bond  la 
prima  facie  evidence  of  the  execu- 
tion of  such  bond,  although  It  does 
not  show  that  he  was  autnorlzed  to 
Uke  acknowledgments  of  „omclial 
bonds.  Ramsay  v.  P«Om  1?7  III.  694, 
64  NK  90  AmSR  177  IH  97  lU. 

^[el^^iTttwitnesaea  fleed^A  sdeed 
for  lands  In  Nebraska,  executed  In 
Kansas,  and  acknowledged  there  be- 
fore a  notary  public,  who  attached 
his  official  seal  to  the  certificate  of 
acknowledgment,  is  presumed  to 
have  been  executed  in  accordance 
with  the  laws  of  Kansas;  and  hence, 
although  not  witnessed.  It  is  entitled 
to  be  recorded  and  read  In  evidence 
In  Nebraska  without  other  proof  that 
the  grantor  actually  executed  and 
delivered  it.  Schields  v.  Horbach, 
49  Nebr.  262,  68  NW  B24. 

[fl  As  to  wTitlaffs  not  repaired 
to  be  veooTdedi  it  has  been  held 
otherwise.  Rutherford  v.  Ruther- 
ford. 6S  W.  Va.  56,  47  SE  240. 

[gl  "Buffldeat  proof.*'— In  Cur- 
rier V.  Clark,  146  Iowa  613,  617,  124 
NW  622,  the  court  said:  "So  far  as 
the  mortgage  was  concerned,  the 
certificate  of  acknowledgment  was 
sufficient  proof  of  its  due  execution 
by  the  acknowledging  parties.  .  .  . 
The  certificate  of  the  notary  in  such 
case  will  not  be  lifrhtly  overcome." 

41.  Conn.— New  Haven  Trust  Co. 
V.  Camp.  81  Conn.  539,  71  A  788. 

Fla.— Ellis  V.  Clark,  39  Fla  714, 
21  S.  410. 

III. — Hardin  v.  Crale,  78  111.  633. 

Ind. — Lents  v.  Martin,  75  Ind.  328. 

Iowa. — Henry  County  v.  Bradshaw. 
20  Iowa  855. 

Md. — Hutchlns  v.  Dixon.  11  Md. 
19:  Stewart  v.  Reddlt,  3  Md.  67. 

N.  J. — Den  Farlee,  21  N.  J.  li- 
tis. 

N.    T. — Wyckofl   v.    Remsen,  11 
Paige  664.  - 
N.  C— Wetherlngton  v.  Williams, 


standing  the  fact  that  the  acknowledgment  bears  a 
later  date.^  Tbns,  where  two  deeds  bearing  differ- 
ent dates  were  acknowledged  at  the  same  time,  it 
was  presumed,  in  the  absence  of  proof  to  the  con- 
trary, that  they  were  delivored  on 'their  respective 
dates,  and  not  that  both  were  delivered  at  the  time 
of  acknowledgment.**  But  some  cases  have  held  that 
the  date  of  the  subsequent  acknowledgment  should 
be  presumed  to  be  th«  date  of  delivery,*^  and  where 
the  instrumoit  bears  date  subsequent  to  that  of 


134  N.  C.  276.  46  SE  728;  Mabe  V. 
Mabe,  122  N.  C.  662,  29  SB  848. 

See  Shelden  v.  Freeman,  116  Mich. 
646,  74   NW  1004;  Rlgler  v.  Cloud. 

14  Pa.  SSI. 
Contra  Alexander  v.  De  Kermel,  81 

Ky.  346  [dist  Ford  v.  Gregory,  10 
B.  Mon.  (Ky.)  175;  McConnell  v. 
Brown,  Liltt  SeL  Cas.  (Ky.)  4691. 

Presumptloa  of  delivery  arlniur 
from  record  see  Deeds  [18  Cyc  567]- 

[a]  WAert  a  deed  has  not  been 
reeorded,  although  It  haa  been 
acknowledged,  there  is  no  presump- 
tlon  of  delivery.  Humphrey  v.  Hart- 
ford P.  Ins.  Co.,  12  F.  Cas.  No.  6,874, 

15  Blatchf.  85.  See  also  Wells  v. 
Jackson  Iron  Mfg.  Co.,  48  N.  H.  691. 

[b]  3>eea  foaad  la  nastor**  pos- 
MMslos. — ^Where  a  deed  shows  upon 
its  face  that  It  was  signed  and  ac- 
knowledged, but  does  not  show  that 
it  was  ever  delivered,  and  it  Is 
found  In  the  possession  of  the 
grantor  at  the  time  of  his  death, 
the  presumption  is  that  the  deed  was 
never  delivered,  and  It  is  upon  the 

Sarty  claiming  that  It  was  delivered 
o  prove  that  auCh  was  a  &ct  Bur- 
ton v.  Boyd,  7  Kan.  17. 

[c]  Wnora  eoatraxr  IntMt  mani- 
fest.—-Where  one  of  two  mortgagors 
acknowledged  the  mortgage  and  left 
it  In  the  hands  of  the  mortgagee,  but 
It  was  evidently  the  Intention  of  the 
parties  that  the  instrument  should 
not  become  effective  until  duly  exe- 

Suted  by  the  other  mortgagor,  it  was 
eld  that  no  presumption  of  deliv- 
ery arose  from  the  acknowledgment. 
Hoagland  v.  Green,  64  Nebr.  164,  74 
NW  424. 

[d1  Where  a  deed  is  foimd  in  the 
grantor's  pfissesalon  after  his  death, 
no  presumption  of  delivery  arises 
from  the  fact  that  It  has  been  ac- 
knowledged, and  the  burden  of  proof 
Is  on  the  party  claiming  delivery. 
Hawes  v.  Hawea,  177  III.  400.  53  NK 
78;  Burton  v.  Boyd,  7  Kan.  17. 

[e]  Aoknowladgment  In  anotlioT 
state. — The  attestation  clause  to  a 
deed,  before  a  magistrate  In  New 
Tork.  reciting  that  It  was  delivered 
In  his  presence,  was  prima  facie  evi- 
dence that  It  was  delivered  in  New 
Tork.  New  Haven  Trust  Co,  v. 
Camp,  81  Conn.  639.  71  A  788. 

42.  Alexander  v«  De  Kermel,  81 
Ky.  846;  McConnell  v.  Brown,  Litt. 
Sel.  Cas.  (Ky.)  469;  Hutchlns  v. 
Dixon.  11  Md.  29:  Stewart  v.  Reddltt. 
3  Md.  67:  Wells  v.  Jackson  Iron  Mfg. 
Co.,  48  N.  H.  491. 

43.  til.— Hawes  V.  Hawes,  177  HI. 
409,  53  NE  78. 

Ky. — Alexander  v.  T>e  Kermel,  81 
Ky.  845;  McConnell  v.  Brown.  LItt. 
Sel.  Cas.  459. 

N.  H. — Wells  v.  Jackson  Iron  Mfg. 
Co..  48  N.  H.  491. 

N.  J.— Den  v.  Farlee,  21  N.  J.  L. 
279. 

N.  T. — Jackson  v.  Perkins,  2  Wend. 
308. 

44.  111. — Van  der  Aa  v.  Van  Drun- 
nen,  208  111.  108,  70  NE  33:  Hawes  v. 
Hawes.  177  111.  409.  63  NE  78.  See 
also  Baker  v.  Updike,  155  111.  64,  39 
NE  587. 

Kan. — Burton  v.  Boyd,  7  Kan.  17. 
Ky. — Bell    v.    Farmers'    Bank,  11 
Bush  84,  21  AmR  205. 

Mass. — Samson  v.  Thornton.  3 
Mete.  275.  37  AmD  135. 

Nebr. — Hoagland  v.  Oreen,  64  Nebr. 
164,  74  NW  424. 

N.  J,— Den  v.  Tarlee,  21  N.  J.  L. 
279. 


N.  T. — Govln  V.  De  Miranda,  7» 
Hun  414,  27  NTS  1049;  Wyckoff  v, 
Remsen,  11  Paige  564.  See  also 
Jackson  v.  Perkins,  2  Wend.  308. 

Va. — Hutchison  Rust.  3  Oratt. 
(43  Va.)  394. 

See  Craufurd  v.  State,  6  Harr.  &  J. 
(Md.)  281. 

45.  Ark. — Smith  v.  Scarborough. 
61  Ark.  104,  32  SW  882. 

111.— Lake  Erie,  etc.,  R.  Co.  v. 
Whltham.  165  IlL  514,  40  NE  1014. 
46  AmSR  356.  28  LRA  612;  Roane  v. 
Baker,  120  111.  808,  11  NE  246;  Har- 
din V.  Crate,  78  111.  583;  Darat  v. 
Bates,  51  111.  439;  Blake  v.  Fash,  44 
111.  302;  Jayne  v.  Gregg,  42  IlL  413; 
Delninger  v.  McConnel,  41  111.  227. 

Ky, — Ford  v.  Gregory,  10  B.  Mon. 
176;  Speed  v.  Brooks.  7  J.  J.  Marsh. 
119;  Breckenrldges  v.  Todd,  3  T.  B. 
Mon,  52.  52  AmD  83;  McConnell  T.. 
Brown.  Lltt.  SeL  Cas.  459. 

Mass. — Smith  v.  Porter,  10  Gray  66. 

N.  T.— People  v.  Snyder,  41  K.  T. 
897; 'Robinson  v.  Wheeler,  25  N.  T. 
252;  Ewers  v.  Smith,  98  App.  Dlv. 
289.  90  NTS  675;  Blglow  v.  Blglow. 
39  App.  Dlv.  108,  56  NTS  794. 

Tenn. — Owen  v.  Owen,  S  Hnmphr. 
852.  Compare  Whiteside  t.  Watklns., 
(Oi.)  58  BW  1107. 

Va, — Raines  v.  Walker,  77  Va.  92; 
Harman  v.  Oberdorfer,  83  Oratt,  <74 
Va.)  497;  Rodgers  v.  McCluer.  4 
Gratt.  (45  Va.)  81,  47  AmD  716;  2Iar> 
vey  V.  Alexander,  1  Rand.  <32  Va.> 
219,  10  AmD  619.  s 

See  Gordon  v.  San  Diego,  108  Cal. 
264,    41   P  801. 

And  se<  generally  Deeds  [13  Cyo 
7311. 

(a1  DeUvery  as  early  as  aoknowl- 
edguent.— Where  a  deed  bears  one 
date,  and  the  acknowledgment  there- 
of a  subsequent  date,  and  the  date 
of  the  recording  Is  subsequent  to 
either.  In  the  absence  of  evidence  to 
the  contrary  It  will  be  held  that  the 
deed  was  delivered  as  early  as  the 
day  of  acknowledgment.  Clark  v. 
Akers,  16  Kan.  166. 

46.  Harman  v.  Oberdorfer,  83 
Gratt.  (74  Va.)  497:  Renick  v.  Lud- 
Ington,  20  W.  Va.  512. 

47.  Johnson  v.  Moore,  28  Mich. 
8:  Blanchard  v.  Tyler.  12  Mich.  339. 
86  AmD  57.  See  also  Henry  County 
V.  Bradshaw.  20  Iowa  356;  Loorols  v. 
PIngree,  43  Me.  '299. 

[a]  Where  four  years  elapsed 
between  the  date  of  the  instrument 
and  the  date  of  the  certificate  of 
acknowledgment,  it  was  held  that 
the  latter  date  would  be  presumed 
to  be  the  date  of  delivery.  Port*  v 
Schants.  70  Wis.  497,  36  NW  249. 

[bi  Vwo  tutraaoBta  aoltaowl- 
edfed  on  same  date. — Where  the  cer- 
tlncates  of  acknowledgment  of  a 
deed  and  a  bond  both  bore  date  of 
July  81,  1861,  It  was  held  to  raise 
a  presumption  that  the  two  Instru- 
ments were  delivered  concurrently 
as  parts  of  one  and  the  same  trans- 
action, although  the  deed  was  dated 
July  20.  1861.  and  the  bond  July  81, 
1861.  Lentz  v.  Martin,  75  Ind.  228. 
See  also  Summers  v.  Darne,  81  Gratt. 
(73  Va.)  791. 

IcJ  Where  a  deed  bore  two  oer- 
tlfloatea  dated  In  different  years,  and 
there  was  no  direct  evidence  of  the 
date  of  delivery  nor  any  evidence 
to  explain  the  presence  of  two  cer- 
tiflcate.'i,  the  court  presumed  that  the 
Instrument  was  delivered  at  the  date 
of  the  earlier  certificate.  Bogart  v. 
Moody,  S5  Tea.  Civ.  A.  1,  79  SW  99 
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the  acknowledgment  the  date  of  the  acknowledg- 
ment may  be  taken  as  the  time  o£  delivery.**  Such 
presumptions  as  to  the  time  of  delivery  may,  how- 
ever, always  be  overcome  by  evidence  as  to  the  time 
when  the  instrument  was  actually  acknowledged/' 

[$  82]  3.  Adoption  of  Signature.  Although  the 
requirement  of  the  statute  of  frauds  that  a  convey- 
ance must  be  s^ed  by  the  grantor  or  his  lawful 
agent  is  not  answered  by  the  mere  acknowledgment 
of  the  grantor,"  ^et  it  is  generally  held  that  by  ac- 
knowledging an  instrument  the  person  making  the 
acknowledgment  adopts  as  his  own  the  signature 
thereon,  although  it  may  have  been  written  by 
another,  and  thereby  renders  the  instrument  efCec- 
tive."'^  Accordingly,  under  a  statute  not  requiring 
a  deed  to  be  subscribed  at  the  end  by  the  grantor, 
it  was  held  that  a  deed  wholly  written  by  another, 
at  the  request  of  the  grantor,  wherein  the  grantor's 
name  appeared  only  in  the  granting  clause,  was 
valid  and  operative  when  acknowledged  by  him 


before  the  proper  officer." 

[$83]  £.  As  Validating  Instnunent.  Where  a 
deed  is  void  when  acknowledged,  the  acknowledg- 
ment will  not  render  it  effective}"  and  so  the 
acknowledgment  by  a  sheriff  of  a  deed  of  lands  sold 
by  hiin  under  execution  cannot  cure  a  want  of 
authority  on  his  part  to  make  the  sale,"*  although  it 
may  cure  irregularities  in  the  sale.** 

84]  F.  As  Importing  OonsidentUm.  It  has 
been  held  that  a  deed  containing  the  proper  officer's 
certificate  of  acknowledgment  imports  a  valnable 
consideration,"*  and  the  burden  is  on  those  elainui^ 
the  contrary  to  prove  it." 

[$851  O.  As  Evidence  of  Kesidenoa  of  Grantor. 
A  certificate  of  the  acknowledgment  of  a  deed  by 
the  grantor  before  the  mayor  of  the  city  has  been 
held  safiBcient  evidence  that  the  grantor,  for  the 
tinie  being,  resided  in  sneh  city,  although  the  deed 
on  its  face  desoribed  him  as  being  a  citiien  of 
another  state." 


48.  V.  B. — Ouarantr  Trust  Co.  v. 
Oalveston  Cttr  R.  <U>^  lOT^  Fed.  811, 
41  CCA  SOS. 

Ala.— -Fltspatrlek  Brlsman,  130 
AUu  4B0.  SO  S  600:  Batley  v.  Selden, 
124>Ala.  40$,  26  S  909.        _  _^ 

jowa. — J£mx7  County  t.  Bradidiaw, 
20  Iowa  SBS. 

Me. — Loomla  v.  Flnsreet  41  Me. 
290 

Md.— Banr  Hoffman,  6  Hd.  78. 
And  see  HenOeraon  t.  Altlmore,  8 

Md.  SS2. 

Mich. — Eaton  v.  TrowbrldRe,  88 
Mich.  454:  Johnson  v.  Moore,  28 
Mich.  3;  Blanchard  v.  Tyler,  12  Mich. 
339,  86  'AmD  B7. 

Minn.— Wlndom  v.  Schuppel.  89 
Minn.  SB,  88  NW  757. 

Mo. — Fontaine  v.  Boatmen's  Sav. 
Inst,  B7  Mo.  652:  Oorman  V.  Stan- 
ton. 5  Mo.  A.  585. 

Xehr. — Buck  v.  Oa^e,  27  Kebr.  806, 
48  NW  110. 

Pa. — Brolasky  v.  Furey;  12  Phlla. 
428,  35  Leir.  Int.  410. 

Tex.— Bojrart  v.  Moody,  35  Tex. 
Civ.  A.  1,  7»-  SW  633;  Kent  T.  Cecil, 
(Civ.  A.)  25  9W  715. 

See  generally^  Deeds  [IS  Cyo  7311. 

ral  A  dMd  wlU  not  b*  esolndsd 
from  avldMio*  because  of  the  fact 
that  It  bears  a  date  Bubsequent  to 
that  of  the  acknowledgment.  Mun- 
roe  V.  Elastinan,  31  Mich.  283. 

[b]  Death  of  ffzantM  befon  date 
of  aekaowleacment. — ^Where  a  gran- 
tee died  between  the  date  of  the  deed 
and  that  'of  its  acknowledgment  it 
was  presumed  that  the  deed  had  been 
delivered  in  his  lifetime.  Baton  v. 
Trowbridge,  38  Mich.  454. 

4».  ISarry  v.  HotTman,  6  Md.  78; 
Eaton  v.  Trowbridge,  38  Mich.  454. 

[al  ViwnuBptloB  owooine  bjr  eer- 
tlfleate^Where  a  deed  Is  executed 
and  acknowledged  by  parties  In  dif- 
ferent counties  and  on  difCerent  days, 
the  itreanmptlon  arising  from  Its  date 
that  it  was  delivered  on  that  day 
cannot  stand  against  the  positive 
averment  in  the  acknowledgment  that 
it  was  executed  afterward.  Hender- 
son V.  Baltimore,  8  Md.  3B8. 

rbl  Prenuivtlon  MSllar  relnttted. 
— Eaton  V.  Trowbridge,  38  Mich.  454. 
See  also  Barry  v.  Hoffman,  6  Md.  78. 

50.  Vldeau  v.  Grlffln.  21  Cal.  889: 
noodman  v.  Randall,  44  Conn.  321: 
Helton  v.  Anher,  103  Kv.  780.  46  SW 
22,  20  KyL  935,  82  AmSR  601;  Jones 
V,  Gtirlle.  61  Mlaa.  423. 

Ta]  On  the  other  lumd  there  is 
authority  for  the  view  that  acknowl- 
edgment of  an  Instrument  is  equiva- 
lent to  slmtng.  Xx>Td  v.  Oates.  148 
Ala.  231.  38  S  1022,  111  AmSR  39. 

51.  Ala. — Xx>yd  v.  Oates.  148  Ala. 
231,  38  S  1022,  111  AmSR  89;  Mc- 
Clendon  v.  EqulUble  Mortg.  Co.,  122 
Ala.  384,  25  S  30. 

Colo.--Chlvtngton      v.  Colorado 
Springs  Co..  0  Colo.  6»?.  14  P  212. 
Ida— RaUey  First  Nat  Bank 


Glenn,  10  Ida.  3S%,  77  V  »t,  109  Am 

SR  204. 

Ill,— Tunlaon  v.  Chamblln,  88  IlL 
878:  Kerr  v.  Russell.  69  111.  666,  18 
AmR  SS4:  0'I>onneU  t.  KeUlher,  <2 
IlL  A.  641. 

Iowa. — Currier  v,  Clark,  145  Iowa 
613,  124  NW  628:  Orlbben  v.  Clement. 
141  Iowa  144,  119  NW  596,  183  AmSR 
157;  Morris  v.  Sargent.  18  Iowa  90. 

Kan. — Munger  v.  Baldridge,  41 
Kan.  286,  21  P  159.  13  AmSR  278. 

Ky. — Qodsey  v.  Virginia  Iron,  etc., 
Co.,  82  SW  886.  26  KyL  657:  Meagels 
V.  Martin,  98  Kj.  BO,  IS  SW  1028,  18 
KyL  958. 

Minn. — Lennon  v.  White,  61  Minn. 
150.  63  NW  620. 

Pa. — Duff  v.  Wynkoop.  74  Pa,  800. 

S.  D. — ^Northwestern  Loan,  etc.,  Co. 
V.  Jonasen.  11  S.  D.  566,  79  NW  840. 

Tex. — Newton  t.  Emerson,  66  Tex. 
142,  18  BW  848. 

Wash. — American  Sav.  Bank  v. 
Helgesen.  64  Wash.  54,  67.  116  P  S37, 
AnnCasl913A  890  and  note  [dt  Cyc]. 

"If  one  acknowledges  and  delivers 
a  deed  which  has  his  name  and  seal 
affixed  to  It,  the  deed  Is  valid.  No 
matter  by  whom  the  name  and  seal 
were  amxed.  No  matter  whether 
with  or  without  the  grantor's  con- 
sent. The  acknowledgment  and  de- 
livery are  acts  of  recognition  and 
adoption,  so  distinct  and  emphatic, 
that  they  wilt  preclude  the  grantor 
from  afterward  denying  that  the 
slftning  and  sealing  were  also  his 
acts.  They  are  his  by  adoption."  Per 
Walton,  J.,  In  Clough  v.  Clough,  73 
Me.  487,  488,  40  AmR  388. 

[a]  Where  a  hnaband  and  wife 
aoknowledge  tbetr  signatures  to  a 
conveyance.  It  Is  valid,  although 
neither  of  them  actually  signed  his 
or  her  name.  Loyd  v.  Oates,  143  Ala. 
231,  38  S  1022,  111  AmSR  39. 

rb]  Slgnatiire  miaspeUedv—The 
facts  that  "Charles  T.  Rogers"  was 
named  as  grantor  In  the  deed  and  in 
the  certificate  of  acknowledgment, 
and  that  for  many  years  afterward 
he  asfierted  no  claim  to  the  land, 
warranted  a  finding  against  his  denial 
that  he  executed  the  deed,  although 
the  signature  of  the  grantor  as  re- 
corded was  "Charles  F.  RoiTRers." 
Rogers  v.  Manley,  46  Minn.  403,  49 
NW  194.  Compare  Boothroyd  v.  En- 
gles.  28  Mich.  19  (in  which  a  deed 
slfmed  by  "Harmon  8."  was  acknowl- 
edged by  "Hiram  S.").- 

[c]  SrlftMUM  wanaatlar  fladlar 
of  dna  aOkBOWledfWBt.— On  an  Issue 
as  to  the  execution  of  an  instrument 
the  officer  who  certified  the  acknowl- 
edgment testified  that  he  took  It  at 
his  office  and  that  he  was  not  certain 
that  the  person  who  acknowledged 
the  Instrument  was  the  grantor 
therein.  The  signature  was  not  In 
the  latter'a  handwriting,  and  It  ap- 
peared almost  certain  that  when  the 


acknowledgment  was  taken  such 
grantor  was  too  111  to  leave  the 
house,  and  there  was  aomo  evidence 
that  she  was  unable  to  execute  the 
papers  at  her  home.  There  was,  how- 
ever, evidence  that  on  that  date  the 
grantor  acknowledged  another  writ- 
ing before  the  same  ofHcer,  and  .her 
physician  testified  that  she  was  then 
able  to  execute  papers.  It  was  held 
that  a  finding  by  a  referee  that  the 
paper  was  duly  acknowledged  was 
supported  by  the  evidence.  Albany 
County  Sav.  Bank  v.  McCarty,  71 
Hun  227.  24  NTS  991  [rev  on  other 
grounds  149  NY  71,  43  NE  4271. 

id]  Under  »  statate  reqnlzlar 
eed  to  be  aabserlbed  by  the  gran- 
tor "with  Ua  own  band  or  mark"  it 
has  been  held  that  where  a  husband 
first  signed  his  own  name  to  a  deed, 
and  then.  In  the  presence  of  the  wife 
and  by  her  direction,  put  her  name  to 
it,  she  did  not,  by  acknowledging  the 
Instrument,  estop  herself  from  claim- 
ing that  It  was  not  her  deed.  Lins- 
ley  V.  Brown,  18  Conn.  192. 

68.  Newton  v.  Emerson.  66  Tex. 
142.  18  SW  348. 

63.  Drury  v.  Foster.  7  F.  Cas.  No. 
4.096.  1  Dill.  460  [aff  3  Wall.  24, 
17  L.  ed.  7801:  Helton  v.  Asher.  103 
Ky.  730   46  SW  32,  20  KyL.  OSfc,  82 


Lt   Of  TOld 

see 


AmSR  ^01. 

Bfleot  of  acftaowladmaBi 
jnstnuneat  tor  nanted  wt 

Infra  i  87. 

[a]  Chattel  mortgage^— 111.  St. 
(1856)  p  136.  provides  that  chattel 
mortgages  shall  be  Invalid  against 
third  persons  when  the  possession 
is  not  delivered  to  and  does  not  re- 
main with  the  mortgagee,  unless 
made,  acknowledged,  and  recorded  as 
provided;  that  in  such  case  the  mort- 
gage must  he  acknowledged  before 
a  juRtlce  of  the  peace  of  the  dlatrlct 
in  which  the  mortgagor  resides:  tfiat 
the  Justice  shall  enter  in  his  docket 
a  memorandum  of  his  acknowlede- 
ment,  containing  a  description  of 
the  mortgaged  property;  and  that  the 
mortgage  shall  be  recorded  in  the 
county  recorder's  office.  It  was  held 
that  the  fact  that  a  chattel  mort- 
f?af?e  on  a  stock  of  goods  wna  so 
acknowledged  and  recorded  did  not 
validate  It  as  to  third  persons,  where 
the  mortgajTor  was  permitted  not 
only  to  retain  possession  but  to  sell 
the  same  In  the  usual  course  of 
trade.    Davis  v.  Ransom,  18  111.  396. 

M.  St.  Bartholomew's  Church  v. 
Wood,  61  Fa.  96;  Cash  t.  Toser,  1 
Watts  ft  8.  (I^.>  E19. 

SB.  McFee  V.  Harris,  25  1^  102; 
Shields  V.  Miltenberger,  14  Pa.  76. 

66.  Prewltt  V.  Morgan,  (Ky.)  119 
SW  174. 

S7.   Prewltt  T.  Uorgan,  (Ky.) 
SW  174. 

68.  Cales      UUler,  8  Oratt. 
Ta.)  6. 
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ACKN0WLEV0MENT8 


[1C.J.]  787 


[{86]  H.  As  Eanivalfint  of  AttestotioiL  Where 
the  statute  requires  attesting  witnesses  to  a  deed," 
a  proper  aekuowledgment  will,  according  to  some  au- 
tboritiesi  operate  as  a  substitute  for  such  attesta- 
tion;"^ but  other  authorities  have  refused  to  give 
this  effect  to  the  aoknowledgment.*^ 

[$  87]  X.  In  Deed!  of  Married  Women.  Where 
t  married  woman  has  power  to  dispose  of  her  prop- 
erty by  instrument  acknowledged  iQ-  a  prescribed 
manner,"  her  deed  {ovperfy  acknowledfi^  in  the 
mode  prescribed  by  the  Btatute  is  as  eftectiial  to 


convey  her  interest  as  if  she  were  unmarried,"  and 
when  so  acknowledged  the  instrument  takes  effect 
as  of  the  time  of  execution  and  delivery.'*  The  effect 
of  the  acknowledgment  is  only  such  as  is  given  it  by 
statute."  A  proper  acknowledgment  by  the  wife 
will  not  render  valid  an  instrument  which  is  void 
as  to  her  for  other  reasons;"  but  if,  at  the  time  of 
acknowledgment,  the  instrument  be  incoinplete  by 
reason  of  blanks  therein,  it  will  not  be  binding  on 
her  when  afterward  filled  up.*'  Accordingly,  the 
title  will  not  be  passed  by  the  mere  acknowledfpnent 


so.   VvoMMttT  fot  «a%«orAlBff  wtt- 

mn—m  ue  Deeds  til  Cyc  557]. 

eOL  8barp«  v.  Orme,  61  Ala.  263; 
Blair  V.  Campb«lL  46  98  19  KyL 
2012:  PaarsoD  v.  Davis,  41  Nebr.  60g. 
59  NW  886:  U.  S.  Deposit  Fund 
Comra.  v.  Chue,  6  Barb,  (N.  T.)  87. 

fa]  TIM  oAon'a  nam*  wrlttMi  la 
Oa  lualiinlaf  of  an  nn«)fn«d  prlntsd 
form  of  a  certificate  of  acknowledg- 
ment  la  not  aufflclent  as  the  signa- 
ture of  a  witness.  Carlisle  v. 
CarllBle^Jg  Ala.  B42.        _  *  ^ 

Tb]  na  o&oar'a  alnatnza  to  tbe 
nrtmm&ft  even  thoufH  the  acknowl- 
edament  be  defective,  Is  reaarded  as 
a  aufflclent  attestation  to  render  the 
inatrument  valid.  Maddox  v.  Wood. 
151  Ala.  157,  43  S  968:  Davis  v.  Ar- 
nold. 14S  Ala.  S28.  39  S  141;  Hayes  v. 
Ban^  132  Ala.  8S4,  81  S  464;  Nafh- 
vine,  etc.,  B.  Co.  v.  HammMid.  104 
AlaTlSl,  16  8  936;  ]>wl8  v.  Wj^". 
98  Ala.  479,  18  S  570.  39  Am SR  82, 
22  LRA  297:  Jones  v.  Hauler,  96  Ala. 
529.  10  S  845;  Torrey  v.  Forbes.  94 
Ala.  135,  10  S  320;  Rogers  v.  Adama. 
66  Ala,  600:  Sharpe  v.  Orme,  61  Ala. 
263:  Breene  v.  HcCrary,  62  Ala.  164; 
Merritt  v.  Phenix.  48  Ala.  87. 

[cl  Wbar*  two  wltnaaaaa  wara 
reqmrad  by  statute'  it  was  held  that 
an  instrument  signed  by  one  witness 
and  duly  acknowledged  was  sUiH- 
cient.  U.  S.  DepoBit  Fund  Co.  v. 
Chase.  6  Barb.  (NT  T.)  87. 

[d]  Uvnatura  hj  mark^TJnder 
statutes  providing  that  where  the 
grantor  makes  his  mark  the  stgnature 
must  be  witnessed.  It  Is  held  that 
acknowledgment  obviates  the  neces- 
sity for  such  witnessing.  RusBeli 
T.  Wman.  (Ala.)  4T  S  50B;  Hailey 
First  Nat.  Bank  v.  Glenn,  10  Ida. 
224,  77  P  628,  109  AmSR  204:  Blair 
V.  dampbell,       8W  93.  19  Kyt  2W2. 

[e]  Oonstnietlv*  notioa  Is  im- 
parted by  the  record  of  a  duly  ac- 
knowledged deed  notwithstanding  the 
instrument  be  not  attested.  Brydon 
V.  Campbell,  40  Md.  83r 

rf]  If  tha  InatrnmaBt  la  one  tbat 
to  T*««lr*d  to  ba  aoknowleagaa  in  or- 
der to  be  valid,  the  rule  of  course 
does  not  apply.  Smith  v.  Watson, 
124  Ala.  889.  27  8  264. 

01.    Mutual  It.  Ins.  Co.  v.  Covey, 
64  Hun  493.  7  NTS  989  [re' on 
grounds  in  136  NT  826.  *1  NB  lO"]: 
White  v.  Denman,  1  Oh.  S*-  l"iTar- 

Kr  T.  Daseret  Salt  Co.,  6  Utah  206. 

[a1  Whara  a  Mrtrso  bad  hnt 
ana  attaaMmr  wttaaaa  tha  signature 
of  a  Justice  of  the  ^  peace  to  his 
certificate  of  aclcnowladgment  Ula  not 
supply  the  deficiency.  White  v.  I>en- 
man.  1  Oh.  St.  110.  _^ 

SB.  Powar  of  manlea  woman  to 
dlapoaa  of  uroiiartj  see  Husband  and 
Wife  [21  Cyc  1271]. 

[al  Whara  tha  wlf*  has  no  powar 
to  axaenta  a  particular  instrument, 
no  validity  is  given  to  it  by  the 
fact  that  Bhe   acknowledges  it  on 

Srlvy  examination.    Smith  v.  Greer, 
1  CaL  476:  Swltzer  v.  Switaer,  26 
Gratt.  (67  Va.)  674.  _ 

[b]    An    tatfant   marxlad  woman 
may  avoid  her  duty  acknowledged 
deed  like  any  other  infant.   Prewlt  v. 
Graves,  6   J.  J.  Uarsh.    (Ky.)  114: 
Emm  v.  Flowers,  101  N.  C.  158,  7 
See  Infants  [22  Cyc  617]. 
M:  Ky. — ^Kennady  v.  Ten  Broacfc, 
11  Buah  241. 
l&d.— Xorrta  v.  Harris,  9  aui  19  v 


Chase's  Case,  1  Bland  206,  17  AmD 
277. 

N.  C— Davis  V.  Davis,  146  N.  C. 
168,  69  BE  669. 

Tenn. — ^Toung  v.  Tonna,  7  Coldw. 
461. 

Va. — ^Harklns  v.  Forsyth,  11  Leigh 
(38  Va.)  294. 

W.  Va. — Rollins  v.  Menager.  22  W. 
Va.  461. 

See  alao  Foraaell  v.  Carter,  (Fla.) 
62  8  926. 

[a]  Aekxowladfmant  oparataa  aa 
adoption  of  algvaniM  wrlnan  by  an- 
other.— Gribben  v.  Clement,  141  Iowa 
144,  119  NW  596;  Godsey  v,  Virginia 
Iron,  etc..  Co.,  82  SW  886,  26  KyL 
667.    And  see  supra  I  75. 

[b]  Oartlfloata  mmy  oparata  as 
•ttaatatton  of  algnatnxa  by  i&arLf— 
Hailey  First  Nat.  Bank  v.  Glenn,  10 
Ida.  224,  77  P  628,  109  AmSR  204. 

[c]  AeknowlaaffBiaBt  prasnaiad  to 
ba  voluntary  aot  uttt  aontrarr 
dunn^Wima  v.  Woodward.  2  Bush 
(Ky.)  216.  Presumption  in  favor  of 
certificate  generally  see  Infra  ||  276- 
276. 

fd]  Oparataa  only  to  convey 
wUa'ii  Intaraafa  Wherg  husband  and 
wife  execute  a  deed  of  the  huaband's 
land  with  covenants,  tha  acknowledg- 
ment of  the  wife  operates  only  to 
convey  her  interest ;  and  theref<n% 
she  should  not  be  joined  as  a  co- 
defendant  with  her  husband  in  an  ac- 
tion for  breach  of  the  covenants. 
Whitbeck  v.  Cook,  16  Johns.  (N.  T.) 
483.  8  AmD  272. 

[e]  The  wlfa'a  dowar  la  barred 
by  her  execution  and  acknowledgment 
of  the  conveyance  in  the  prescribed 
manner,  not  by  any  words  of  release 
in  the  Instrument.  Ooodheart  v.  Good- 
heart,  63  N.  J.  Eq.  746.  68  A  186. 

[f]  Sefact  in  aoknowledgmaat  of 
praviona  oonv«yaaoa.»-Where  a  mort- 
gage by  husband  and  wife  to  secure 
an  antecedent  debt  of  the  husband 
was  duly  acknowledged  by  the  wife 
and  properly  certified,  it  was  held  that 
its  validity  was  In  no  way  affected 
by  a  fatal  defect  In  her  aoknowt- 
eogment  of  a  previous  mortgage 
given  to  secure  the  same  aebt. 
Brothers  v.  Harrison,  (Tenn.  Ch. 
A)  46  SW  446. 

[g]  Mortgage  to  saonxa  hnabaad'a 
daht^A  mortgage  of  the  wife's  real 
estate,  executed  by  huBband  and  wife 
to  secure  the  debt  of  the  former,  and 
acknowledged  by  the  wife  in  the 
manner  required  by  law  in  respect 
to  absolute  conveyances.  Is  sufficient 
to  bind  her  estate..  Jamison  v.  Jami- 
son. 3  Whart.  (I*a.)  467,  81  AmD 
636. 

64.   Prewlt   V.    Graves,    6   J.  J. 

Harsh.  (Ky.)  114. 

[a]  WhaM  a  vanlad  woaum  died 
after  aoknowladfflnr  a  conveyance 
but  before  It  waa  recorded,  it  was 
held  not  to  prevent  the  passing  of 
her  title,  the  Instrument  having 
been  recorded  within  the  prescrlbeo 
period  after  acknowledgment.  Prew- 
lt V.  Graves,  6  J.  J.  Marsh.  (Ky.)  114. 

[b]  Where  the  grantee  died  be- 
tween the  date  of  execution  and  that 
on  which  the  wife's  privy  examina- 
tion waa  taken.  It  waa  held  that  when 
acknowledged  and  recorded  the  deed 
took  affect  aa  of  tha  time  of  its 
execution.  Hall  v.  Bunkar,  47  N.  C 
440. 

[c]  nowtodg*  aeqvlsad  batwaaa 
■tgiilT  actoowladgmaafa 


Where,  at  the  time  of  signing,  the 
wife  believed  the  Instrument  merely 
conveyed  the  timber  on  the  land,  but 
at  the  time  of  acknowledging  she 
knew  it  was  a  contract  to  convey 
the  land  itself.  It  was  held  that  the 
acknowledgment  related  back  to  the 
signing  and  made  the  Instrument  aa 
effectual  as  if  she  bad  known  at  the 
time  of  Blgnlng'tbat  it  was  a  contract 
to  convey  the  land.  Greenleaf-John- 
son  Lumber  Co.  v.  Leonard,  146  N. 
C.  339,  69  SE  184. 

65.  See  generally  supra  {  68. 

[a]  Oollatacal  ooreBunta  are  not 
binding  on  a  married  woman  where 
the  Btatute  alters  the  common  law 
no  further  than  merely  to  enable  her 
to  convey  her  interest  In  tha  land. 
Whitbeck  v.  Cook.  15  Johna.  (N.  T.) 
488,  8  AmD  272. 

66.  Linaley  t.  Brown.  18  Conn. 
192:  Swltser  V.  Swltsar,  26  OratL  (67 
Va.)  674. 

[a]  VUlfBad  dead.  Where  a  no- 
tary public  annexed  a  tcrmal  ac- 
knowledgment to  an  unsigned  deed 
in  his  possession,  and  took  It  to  the 
purported  grantors,  wife  and  hua^ 
band,  for  their  alniatures;  and  tha 
property  described  was  the  wife's 
statutory  estate,  and  the  deed  was  in- 
valid unless  signed  by  the  husband  as 
required  by  Code  I  2348,  and  the 
wire  signed  the  deed,  but  the  husband 
would  not,  and  without  correcting 
the  acknowledgment  the  notary  de- 
livered the  deed  to  the  grantee,  who 
some  days  afterward  prevailed  on 
the  husband  to  sign  It,  but  no  ac- 
knowledgment was  made.  It  was  held 
that  the  acknowledgment  was  void 
for  lack  of  Jurisdiction.  Cheney  v. 
Nathan,  110  Ala.  254,  20  S  99.  65 
AmSR  26. 

[b]  KortpW*  to  Bonexlataat  oor- 
poratloa. — ^wnere  a  husband  and  wife 
gave  a  bond  and  mortgage  to  secure 
a  subscription  for  certain  bank  stock, 
payable  to  the  president  of  the  bank, 
it  was  held  that,  as  there  was  no 
such  corporation  as  the  bank  at  the 
time  of  the  execution  of  the  mort- 
gage, the  bond  and  mortgage,  al- 
though valid  as  to  the  husband  upon 
a  delivery  aubaaqnent  to  organlza-, 
tlon,  ware  Invalid  aa  to  the  wife,  no 
new  acknowledgment  aa  to  her  being 
shown.  Valk  v.  Crandall.  1  Sandf. 
Ch.  (N.  T.)  i79. 

67.  Drury  v.  Foster,  2  WalLfU. 
8.)  24,  17  L.  ed.  780;  Ayrea  V.  Pto- 
basco,  14  Kan.  175;  Cola  v.  Bammel, 
62  Tex.  108.  _ 

Whaa  tha  aeknewladnMnl  Aoau 
propaVly  be  aada  see  Infra  li  130- 
185. 

[a]  Traodnlant  dallvary  by  hoa- 
hand  I  (1 )  Where  a  husband  who 
Joined  his  wife  in  a  deed  In  which 
the  grantbe's  name  was  left  blank 
fraudulently  delivered  the  same  to  a 
purchaser  for  a  amaller  aum  than 
that  speolfled  tharaln,  which  tha  wife 
agreed  to  take  when  aha  acknowl- 
edged the  Instrument,  no  title  paaaed. 
Cole  V.  Bammel.  62  Tex.  108.  (2) 
Where  a  husband  and  wife  signed  and 
acknowledged  a  blank  mortgage,  and 
authorised  a  third  person  to  fill  up 
the  blanks  by  making  it  payable  to 
one  C  for  a  certain  amount,  and 
he  afterward  filled  it  up  in  the  ab- 
sence and  without  the  Icnowledge  of 
the  wife,  BO  aa  to  make  It  payable 
to  A  In  a  largw  amoaat,  it  wa&not 
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-where  there  is  a  failure  to  comply  with  other  ma- 
terial legal  requirements,*"  such  as'  the  joinder 
of  the  husband,**  acknowledgment  by  the  hus- 
band,   if    prescribed    by    statute,"*   joinder  of 


the  wife  as  a  grantor,"  or  the  registration  of 
the  instrument  when  made  by  statute  a  prerequi- 
site to    the   passing   of   a  married 

title." 


Vn.   WHO  MAT  HAKE  AOKNOWLEDaUENT 


[$88]  A.  In  GeneraL  The  proper  person  to 
acknowledge  the  execution  .of  an  instrument  is  of 
course  the  person  who  executes  it,  and  an  acknowl- 
edgment made  by  any  other  than  such  person,  or  his 
lawfully  authorized  agent,  is  of  no  effect.^*  Where 
certain  persons  are  named  in  a  deed  'as  grantors, 
but  do  not  sign  the  imtrnment,  it  is  not  made  their 
deed  by  their  subsequent  acknowledgment  of  it  as 
their  act  and  deed,  and  a  deed  in  which  cwtain 
persons  are  named  as  grantors,  and  which  is  signed 
and  acknowledged  by  other  persons  also,  is  not  the 
deed  of  the  other  persons  not  named  therein.*' 

89]   B.  Acfaiowladgiaant  by  One  of  Stmal 

Ayres 


QrantorB,  Under  the  statute  of  enrollments,  ac- 
knowledgment by  one  of  several  grantors  was  suf- 
ficient,'* and  ft  would  seem  that,  in  any  case  where 
acknowledgment  is  not  made  essential  to  the  validity 
of  the  instrument,  or  there  is  no  express  statutory 
requirement  of  acknowledgment  by  ail,  acknowledg- 
ment by  one  of  several  grantors  is  sufficient  to 
authenticate  the  instrument  for  the  pozpose  of  re- 
cording." Where  an  instrument  is  auaowledged 
by  some  of  the  grantors  but  not  b^  others,  it  is 
admissible  withj^ut  proof  of  exeeubon  as  against 
those  who  have  acknowledged,  but  not  as  against 
the  others." 


the  mortfaffe  of  the  wife. 
V.  Probaaco,  14  Kan.  176. 

[b]  iBimatulal  altwatiou  which 
In  no  way  change  the  legal  effect  of 
the  deed  will  not  avoid  the  Instru- 
ment as  to  the  wife,  although  made 
after  she  has  acknowledged  It.  Shel* 
ton  V.  Deering,  10  B.  Mon.  (Ky.)  406. 

6&  Buford  V.  Guthrie,  14  Buah 
iKy.)  «77. 

[a]  Whtm  tba  dMd  Mmtalns  no 
iroras  of  releaM  the  married  wom- 
an's acknowledgment' will  not  render 
it  effective.  DavlB  v.  Bartholomew, 
i  Ind.  485. 

rb]  Wlun  MvdMd  to  join  la  Htm 
feMy  of  the  dMd,  the  wife  cannot  bar 
liar  dower  Interest  by  merely  signing 
and  acknowledging  a  dead  of  the  hus- 
band's land.  Bnxord  v.  authrle,  14 
Buah  IKy.}  677.  Necessity  for  Join- 
der of  the  husband  In  conveyances 
of  wife's  separate  property  see  Hus- 
band and  wife  [22  Cyc  16001. 

[cl  Ugnatiir*  by  hWbaad  after 
wif«%  seknowledgnMit. — Where  It 
was  shown  that  the  husband's  sig- 
nature was  not  attached  until  after 
the  wife's  acknowledgment,  the  ac- 
knowledgment was  held  to  give  no 
validity  to  the  conveyance.  Cheney 
V.  Nathan,  110  Ala.  254,  20  S  09,  65 
AmSR  26.  See  also  Cecil  v.  Clark,  44 
W.  Va.  659,  SO  SE  216. 

eg.  Armstrong  v.  Ross,  20  N.  J. 
£q,  109. 

70.  Sewall  v.  Haymaker,  127  IT. 
8.  719,  8  set  1348,  SE  L.  ed.  299; 
Dewey  v.  Campau,  4  Mich.  665;  Mc- 
Glennery  v.  Miller.  90  N.  C.  215:  Gil- 
christ V.  Bufe,  21  N.  C.  846;  Burgess 
V.  Wilson,  13  N.  C.  806;  Den  v.  Hun- 
ter, S  N.  C.  401;  Sllcock  V.  Baker,  25 
Tex.  Civ.  A.  508,  61  SW  939.  See  also 
Hunter  v.  Bryan,  6  N.  C.  178,  6  AraD 
626. 

[a]  The  hnaband's  assent  Is  snf- 
flolently  slgnlflsd  by  his  signing  and 
acknowledging  his  wife's  deed,  al- 
though he  is  not  named  therein  as 
grantor.  Evans  v.  Summerlln,  19  Pla. 
858 

[b]  Aoknowledgment  bj  husband 
not  sssentlal  muess  presoxlbed  by 
■t»tnte.r— Oenoway  v.  Matxe.  163  Mo. 
224,  63  SW  698;  Mount  v.  Kesterson, 
6  Coldw.  (Tenn.)  462.  See  also  Mey- 
er V.  Campbell,  12  Mo.  603;  Montgom- 
ery v.  HoDSon,  Meigs  (Tenn.)  487. 

n.  Hawkins  v.  Gould,  "8  Harr.  & 
J.  (Md.)  243. 

[a]  BeUnqnlSkmettt  of  dower. — 
Although  a  married  woman  set  forth 
In  her  acknowledgment  that  she  had 
relinquished  dower.  If  the  deed  Itself 
contain  no  rellnQulahment  a  pur- 
i^ser  will  not  b«  raautred  to  accept 
the  deed.  Beavers  v.  Baucum,  33 
Ark.  721;  Witter  v.  Blscoe,  18  Ark. 
422. 

n.   ITeessite  fov  tsflaiiatloa  see 

Husband  andWlfe  C21  Cyc  150S]. 

ra.  Ala. — OrendorfC  v.  Suit,  167 
Ala.  663,  62  S  744.  Bee  also  Hendon 
V.  White.  62  Ala.  697. 

Ky. — ^Hlddlesboro   Waterworks  v. 
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Neal,  106, Ky.  686,  49  SW  428, 
KyL  1403  (subscrloizig  witness). 

Mich, — Boothroxd  v.  Sngles*  23 
Mich.  19.  n 

N.  C. — ^Hunter  T.  Bryan,  t  N.  C 
178,  6  AmD  626. 

Pa. — Oans  v.  Drum,  24  Pa.  Co.  481 
(grantee);  Andrews  v.  Emery,  24 
Pa.  Co.  210. 

But  see  Hobhouse  v.  Hamilton,  1 
Sch.  ft  lief.  207  (holding  that  an  en- 
rollment was  binding  where  the  ac- 
knowledgment was  made  In  the 
party's  name  by  a  person  not  the  at- 
torney of  such  party). 

[a]  AokaOwMcsmt  by  fuardiaa. 
— Where  a  deed  was  executed  and 
acknowledged  "W.  U.  D.,  guardian 
for  M.  B.,"^and  was  acknowledged  by 
the  guardian  "to  be  his  act  and  deed, 
as  guardian  aforesaid,  and  thereby 
th«  act  and  dMd  of  the  said  M.,"  it 
was  held  a'  sufflolent  acknowledg- 
ment Van  Ness  v.  U.  8.  Bank,  IS 
Pet.  <U.  8.)  17,  10  U  ed.  28. 

[b]  Trast  dssd.  -The  Alabama  act 
of  1828  (Aikln  Dig.  p  208  |  6)  pro- 
vides that  all  trust  deeds  shall  be 
void  against  creditors  and  subset 
quent  purchasers  without  notice  un- 
less recorded  within  thirty  days  in 
the  office  of  the  county  where  the 
estate  may  be  situated.  Section  7 
provides  that  such  deeds  are  to  he 
proved  or  acknowledged  as  deeds  and 
conveyances  of  real  estate.  The  act 
of  1812  provides  a  form  of  the  certifi- 
cate of  acknowledgment,  which  Is 
that  the  grantor  acknowledges,  be- 
fore the  proper  officer,  that  he  signed, 
sealed,  and  dellverea  the  deed,  on 
the  day  and  year  therein  mentioned, 
to  the  grantee.  Under  these  statutes 
It  was  held  that  a  trust  deed  ac- 
knowledged hy  the  grantor  need  not 
be  acknowledged  also  by  the  trustee 
or  cestui.  Williams  v.  Jones,  2  Ala, 
314;  Bradford  v.  Dawson,  2  Ala.  208. 

{-c]  Aokaowledgmsnt  fey  knsfeand 
Joinlnjg  in  wife's  deed.— -The  grant 
or  release  by  a  husband,  in  a  deed 
of  her  separate  estate  given  by  his 
wife  and  signed  and  sealed  by  both, 
of  his  right  to  an  estate  by  the 
curtesy  contingent  upon  the  birth 
of  a  child  and  his  surviving  his 
wife  Is  a  sufficient  Interest  In  the 
granted  premises  to  enable  him  to 
acknowledge  the  deed  alone.  Hayden 
V.  Pelrce,  186  Maas.  369,  43  NE  119. 

[d]  SUfneno*  la  aaat*«>— Where 
a  deed  purporting  to  be  signed  by 
"Harmon  S."  was  acknowledged  by 
"Hiram  S."  it  was  held  that  the  rec- 
ord was  not  admissible  in  the  ab- 
sence of  proof  that  the  two  names 
belonged  to  the  same  person.  Booth- 
royd  V.  Engles,  28  Mich.  19. 

te)  Proof  hr  a  Mbsorlblaf  wit- 
ness is  not  necessary  where  the  deed 
la  properly  acknowledged  by  a  resi- 
dent grantor.  Shatter  v.  Halin,  111 
N.  C  1,  IB  8B  1033.  _ 

n.  Adams  V.  Hsdskw,  2K  W.  Ta. 
127. 


75.  Adams  v.  Medsker,  25  W.  Va. 
127. 

76.  Taylor  v.  Jones,  1  Salk.  389, 
91  Reprint  838;  Thurle  v.  Uadlson, 
Style  462,  82  Reprint  864. 

77.  111.— Ayres  v.  Doe,  3  III.  807. 
Mass. — Hayden  v.  Pelrce,  165  Masa. 

859,  48  NB  119;  Perkins  v.  Richard- 
soiu  11  Allen  638:  Palmer  v.  Paine, 
9  (jray  66;  Shaw  v.  Poor,  B  Pick. 
86,  17  AmD  847;  Catlln  v.  Ware,  9 
Mass.  218,  6  AmD  66;  Dudley  v. 
.Sumner,  5  Mass.  438. 

Mich. — Rayner  v.  Lee,  20  Hlch. 
884.  See  also  Hall  v.  Redson,.  10 
Mich.  21.  - 

Uo. — Ueyer  v.  Campbell.  It  Mo. 
608. 

Or. — Fleschner  v.  Sumpter.  12  Or. 
161,  6  P  606. 

Tex, — Chamberlain  v.  Pybas.  81 
Tex.  Bll,  17  SW  60;  Rork  ▼.  SlSelds, 
16  Tex.   Civ.  A.   640,   42   SW  1082. 

See  Spect  v.  Oregg,  61  Cal.  198; 
Piatt  V.  Rowand,  sT  Fla.  227,  46  S 
12;  Dreler  v  Holt,  18  Hawaii  179. 
Contra  Sanders  v.  Pepoon.  4  Fla.  465. 

See  also  supra  |  70. 

[a]  Vka  aBdsvlt  Of  »  Joint  oon- 
traetor  who  is  to  share  the  profit  and 
loss  under  the  contract,  to  an  ac- 
count under  a  chattel  mortgage  exe- 
cuted by  both,  la  sufflolent,  under 
Rev.  St.  c  184.  Belknap  V.  Wendell, 
21  N.  H.  175. 

[b]  Grantors  separately  svIzmL. — 
Generally  the  acknowledgment  of  one 
grantor  is  sufficient,  although  each 
grantor  be  separately  seized  of  the 
different  tracts  conveyed  in  the  same 
deed.  Shaw  v.  Poor,  6  Pick.  <Mass.) 
86,  17  AmD  347.  And  see  Palmer  v. 
Paine,  9  Gray  (Mass.)  66. 

[c]  '  Certlfloat*  of  Inocwporatlon. — 
Under  a  statute  providing  that 
"any  five  or  more"  persons  wishing 
to  form  a  corporation  might  *"make. 
sign,  and  acknowledge"  a  certificate, 
etc.,  it  was  held  that  acknowledg- 
ment-by  five  of  the  subscribers  was 
sufficient,  although  there  were  more 
than  five.  Hughes  v.  Antietam  Mfg. 
Co.,  34  Md.  3lC 

[d]  A  deed  fey  hnsfeand  and  wife 
(1)  bearing  a  proper  acknowledgment 
by  the  wife  but  none  by  the  husband 
was  held  to  be  entitled  to  registra- 
tion. Meyer  v.  Campbell,  12  Uo.  603. 
Contra  Hatcher  v.  Hatcher,  127  N. 
C.  200.  37  SE  20?.  (2)  So  also  the 
acknowledgment  by  a  husband,  after 
issue  bom,  of  a  deed  made  by  him 
jointly  with  his  wife  of  land  held 
by  her  to  her  separate  use,  under 
St.  (1846)  c  208,  Is  sufficient  to 
authorize  it  to  be  recorded.  Palmer 
v.  Paine,  9  Gray  (Mass.)  56. 

[e]  If  there  fee  a  dofset  la  amm* 
tlon  as  to  one  of  the  grantors,  record- 
ing on  an  acknowledgment  by  another 
grantor  will  Bot  operate  as  con- 
Btmctlve  notice  as  against  him.  Hall 

k Redson,  10   Mich.    21.    See  also 
rmers',  etc..  Bank  t.  Bronson,  14 
Mich.  361. 

78.  Ayres  vrOoe,  t  Ilk  807;  RaU 
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Where  M^owledgment  is  essentia  to  tiie  Talldity 

d£  the  iustrament  an  acknowledgment  by  one  grantor, 
although  it  may  make  the  instniment  efFective  as 
a^inst  him,^  cannot  make  it  binding  on  others 
who  have  not  acknowledged.^ 

90]  C.  Attorney  or  Agent — 1.  In.  General. 
The  statutes  sometimes  require  that  the  grantor  or 
obligor  shall  acknowledge  in  person;*^  but,  in  the 
absence  of  such  a  requirement,  an  acknowledgment 
may  be  made  by  a  duly  authorized  agent  or  attor- 
ney." Generally  authority  given  to  an  attorney 
or  agent  to  execute  an  instrument  includes  by  im- 
plication the  power  to  make  the  acknowledgment,"" 
and  it  has  been  held  that  the  power  under  whieh 
he  acts  need  not  be  proved."* 

V.  Redson.  10  Mich.  21;  Minor  v. 
Powers,  (Tex.  Civ.  A.)  SS  SW  400. 
See  also  Kdena  v.  Simpson,  (Tcol) 


IT  SW  788;  ChamberUun  v.  Pybaa, 
81  Tex.  Sll,  17  SW  60.  See  also  su-t 
pra  I  78. 

79.  See  Hendon  v.  White,  52  Ala. 

597. 

In  Walker  v.  Walker,  ,67  Pa.  186, 
195,  the  court  said:  "There  Is  moth- 
Ins  on  the  face  of  the  deed  showing 
that  It  was  not  Intended  to  operate 
or  have  any  effect  unless  It  was  so 
executed  by  all  the  parties  as  to  he 
valid  and  binding  on  all;  and  If  the 
agreement  contained  In  the  deed  was 
fairly  made  and  full^  performed  by 
the  defendant  as  the  jury  have  fdund, 
It  is  binding  on  the  other  parties." 
See  also  Bendon  v.  White,  62  Ala. 
fi97. 

[a]  A  WHiTtyiiBes  Tir  bulxuia  and 
«tf«  passes  the  husband's  Interesta, 
although  Invalid  as  to  the  wife 
through  lack  of  proper  acknowledg- 
ment.   See  supra  S  65.  / 

[b]  PI*t  of  AsdleaMd  Isnflgi 
Where  a  plat  of  dedicated  lands  was 
required  by  statute  to  be  acknowl- 
edged by  all  the  county  commls- 
sioner^,  It  was  held  that  without  an 
acknowledgment  by  all  of  them  there 
was  no  statutory  dedication.  Spald- 
ing V.  Macomb,  etc.,  B.  Co..  225  111. 
5Ss,  80  NB  327.  See  also  Weeping 
Water  v.  Reed.  21  Nebr.  261,  31  NW 
797. 

80.  See  In  re  Lawrence, -5  Fed.  349. 

[a1  An  asslgiunent  for  the  bene- 
fit ox  creditors  must,  under  the  New 
York  statute,  be  acknowledged  by  all 
of  the  assignors  In  order  to  have  any 
effective  force.  Cook  v.  Kelley,  12 
AbbPr  35  [aft  14  AbbPr  4661.  See 
also  In  re  Lawrence,  6  Fed.  849.  _ 

81.  See  Rusk  v.  Berlin.  17S  111. 
634,  50  1071. 

[a]  A  Chattel  mortgage  by  hus- 
band and  wife,  signed  by  them  per- 
Bonally,  but  acknowledged  by  their 
attorney  In  fact  as  follows:  "This 
mortgage  was  acknowledged  before 
me  by  O.  M.,  the  duly  appointed  at- 
torney In  fact  for  W.  F.  R.  and  F.  P. 
R.,  his  wife,  and  duly  entered  by  me 
this  27th  of  May,  1897,"  fails  to 
comply  with  the  statute  providing 
for  the  acknowledgment  of  chattel 
mortgages,  and  Is  not  valid  as  agsnnst 
third  persons.  Pfelffer  v.  Cressey, 
85  IlL  A.  111. 

[b]  Flat  of  dedloattfd  land.— (1) 
Under  the  Illinois  acts  of  1833  and 
1845  making  proper  acknowledgment 
of  plats  essential  to  a  statutory  ded- 
ication, proprietors  only  could  make 
the  required  acknowledgment,  and  a 
plat  acknowledged  by  an  attorney  In 
net  was  invalid.  Rusk  v.  Berlin,  173 
tlL  634,  60  NE  1071;  Blair  v.  Carr, 
162  III.  162.  44  NE9  720;  Earll  v. 
Chicago,  116  111.  277.  26  NB  870; 
Thorn  sen  v.  HoCormlck,  186  111.  185, 
26  HE  S78;  Qosseltn  v.  Chicago,  108 
111.  623.  (2)  A  plat  executed  by 
three  persons,  of  whom  only  two  ac- 
knowledged the  execution  thereof 
personslly,  and  the  other  by  attor- 
ney. Is  meSectual.  Alton  v.  Fish- 
back,  181  111.  896.  56  NB  150. 

[cl    Plate  of  d«dlo»t*a  land  Sp 

also  m  Kansas  the  owner  of  the  land 


sought  to  be  made  part  of  a  city 
must  himself  acknowledge  the  map 
or  plat  of  such  land.  ArmstronflT  v. 
Topeka.  86  Uui.  482.  IS  P^48. 

82.  Ala.— RoMnstm  V.  Ibiuldln.  11 
Ala.  977. 

Cal. — Talbert  v.  Stewart,  89  Cal. 
602. 

Kan. — ^Uunger  v.  Baldrldgtk  41  Kan. 
286,  21  P  169,  13  AmSR  »S. 

Md.— Onion  v.   Hall.   1   Harr.  & 

M.  173. 

Mass. — Wright  V.  Raddln,  100 
Mass.  819. 

Mich. — Detroit  v.  Jackson,  1  Dougl. 
106. 

Minn. — Bigelow  v.  Livlngaton,  28 
Minn.  67,  9  NW  81. 

N.  T. — Iiowenstein  v.  Flauraud,  82 
N.  T.  494  [aff  11  Hun  399].  But  see 
Adams  V.  Houghton,  t  AbbPrNS  46. 

N.  C. — Cochran  v.  Llnville  Impr. 
Co^  127^N.  C  886,  S7  SB!  496. 

Pa.^ — Fulweilsr  v.  Bangher,  16  Berg. 
&  R.  46. 

Tex. — ^Moses  v.  Dlhrell,  8  Tex.  Civ. 
A.  457.  21  SW  414. 

See  Pfelffer  v.  CressflT,  86  IIL  A. 
Ill;  Clark  v.  Connor,  28  Iowa  811; 
Sowden  V.  Crafg,  26  Iowa-  166,  96 
AmD  125. 

AokBOwledgtiMnt  of  eorpoiatloB  by 
agent  see  infra  S  96. 

What  oertlfleate  miut  Vhow  where 
aoknowledguent  made  Ity  attorney  or 
agent  see  infra  !  191. 

[a]  The  seleetiBen  of  m  town  may 
acknowledge  a  submission  to  arbitra- 
tion executed  In  the  name  of  the  In- 
habitants of  the  town.  Campbell  v. 
Upton,  113  Mass.  67. 

[b]  Aoknowledgmsnt  by  guardian. 
— A  deed  executed  by  a  guardian  for 
his  ward,  and  acknowledged  by  htm 
"to  be  his  act  ai^d  deed,  as  guardian 
as  aforesaid,  and  thereby  the  act  and 
deed  of  the  said  M.,"  was  held  valid. 
Van  Ness  v.  U.  S.  Bank,  18  Pet  (U. 
S.)  17,  10  L.  ed.  38. 

rc]  Acknowledgment  In  eonrb— A 
deed  by  husband  and  wife,  acknowl- 
edged  In  open  court  by  an  attorney, 
as  attorney,  in  pursuance  of  a  power 
annexed  to  the  deed,  is  valid.  Elliott 
V.  Osbom.  1  Harr.  &  M.  (Md.)  146. 

[d]  An  acknowledgment  by  a  dep- 
uty AerUf  in  his  own  name  of  a 
deed  of  land  sold  under  execution  Is 
Invalid.  Samuels  v.  Shelton,  48  Mo. 
444. 

83.  Ala. — Robinson  V.  HauUln.  11 
Ala.  977. 

Cal. — Talbert   v.   Stewart,   89  Cai 

602. 

Md.— Onion  v.  Hall,  1  Harr.  &  M. 
173;  Elliott  V.  Osborn,  1  Harr.  A  M. 
146. 

N.  T. — Lowensteln  v.  Flaurand,  11 
Hun  899  [aff  82  N.  T.  494];  Lovett 
V.  Steam  Saw  Mill  ^soc.,  6  Paige  64. 

N.  C. — Cochran  Llnville  Impr. 
Co.,  127  N.  C.  386.  87  SE3  496. 

[a]  AoknoirlednisBt  ihotfUl  b«  In 
maam  of  prUMlpaL— (1)  Deeds  exe- 
cuted by  an  attorney  in  fact  should 
be  acknowledged  as  the  deed  of  the 
principal,  rather  than  that  of  the 
agent.  Herbert  v.  Wagg,  27  Okl.  674. 
117  P  209.  (2)  Where  a  deed  is 
executed  by  three  attorneys  in  fact, 
the  acknowledgment  should  be  made 
by  all  of  the  attorneys  as  an  act  of . 


[$  91]  2.  For  Harried  Woman.  In  a  number  of 
jurisdictions  it  has  been  held  that  statutory  authori- 
ty to  a  married  woman  to  cotivey  by  deed  duly 
acknowledged  does  not  empower  her  to  execute 
the  conveyance  through  a  power  of  attorney  ac- 
knowledged in  the  prescribed  manner,  or,  in  other 
words,  that  she  must  personally  ac^owledge  the 
deed  itself;^  but  there  is  also  high  authority  for 
the  view  that,  in  the  absence  of  any  express  pro- 
vision to  the  contrary,  where  a  married  woman  is 
authorised  to  convey  by  deed  duly  aeknowledged, 
she  has  implied  authori^  to  make  the  conveyance 
through  the  instrumentality  of  a  power  of  attorney 
executed  and  aeknowledged  1^  her  in  the  prescribed 
manner.** 

their  principal,  not  of  their  own. 
Peters  v.  Condron,  2  Serg.  &  B.  (Pa.) 
80. 

[b]    A  ztowsr  of  attorney  to  oonvsy 
lands  mnst  be  aoknowledged  in  the 

same  manner  as  the  deed  Itself.  Mc- 
Danlel  v.  Grace,  15  Ark.  465'  Moore 
V.  Farrow.  3  A.  K.  Marsh.  (Ky.)  41; 
Citizens'  F.  Ins.,  eto»  Co.  v.  Doll, 
86  Md.  89,  6  AmR  860.  See  Agency 
131  Cyc  1230]. 

-[c]  A  wife  M  attorney  for  IMT 
hnMrnnd  "may  execute  a  deed  in  hlB 
name,  and  may  put  his  seal  to  It; 
and  may,  before  a  magistrate,  ac- 
knowledge it  to  be  her  husmind'a 
deed."  Fowler  v.  Shearer,  7  Mass:  14. 
Vow«r  sranted  to  niiiii 
ere  a  power  to  convey  land  la 


W&er< 

granted  to  a  firm,  such  power  may 
be  propo'ly  executed  under  the  firm 
name,  and  the  act  of  acknowledgment 
may  be  made  by  one  partner  as  agent 
of  the  firm.  UcCuUoch  County  Land, 
etc.,  Co.  V.  Whltefnt.  SI  Tex.  Civ. 
A.  814,  60  SW  1048. 

84.  Johnson  v.  Bnah,  8  Barb.  Ch. 
(N.  T.)  207. 

SB.  Ala. — ^Waddell  v.  Weaver,  42 
Ala.  293. 

Cal. — Mott  V.  Smith,  16  Cal.  533. 
Dak. — Wambole  v.  Foote,  2  Dak.  1, 
2  NW  239. 

Del. — Lewis  v.  Coxe,  5  Del.  401. 
Ind. — Dawson  v.  Shirley,  6  Blackf. 
531. 

Ky. — Louisville  Bank  v.  Gray,  84 
Ky.  565,  2  SW  168,  8  KyL  664. 

Vt. — Sumner  v.  Conant,  10  Vt.  9. 

86.  Williams  v.  Paine,  169  U.  S. 
66,  18  set  279,  42  L.  ed.  658  (Stating 
that  the  contrary  views  expressed  In 
Holladay  v.  Daily,  19  Waft.  (U.  S.) 
606,  610,  22  L.  ed.  187,  were  merely 
dicta) ;  Pulwetler  v.  Baugher,  15 
Serg.  &  R.  (Pa.)  45. 

[a]  Tower  of  attorney  >mnst  be. 
properly  aoknowledg«d^A  power  of 
attorney  by  a  married  woman  to  con- 
vey her  property  gives  no  authority 
unless  acknowledged  In  the  manner 
prescribed  for  conveyances.  Bocock 
V.  Pavey,  S  Oh.  St.  270;  Dampfs  App., 
97  Pa.  871;  Swelgart  v.  Frey,  8  Serg. 
&  R.  (Pa.)  299;  Reagan  v.  Holllman, 
34  Tex.  403;  McKlnney  v.  Rodgers, 
(Tex.  Civ.  A.)  29  SW  407. 

[b]  Joint  appolntmsnt  by  huAand 
and  wif*. — In  Texas  It  has  been  held 
that  the  husband  and  wife  may  joint- 
ly appoint  an  agent  to  convey  the 
wife's  property  by  a  power  of  attor- 
ney duly  executed  by  them  and  ac- 
knowledged by  the  wife  In  the  manner" 
prescribed  for  the  execution  and  ac- 
knowledgment of  deeds.  Warren  v. 
Jones,  69  Tex.  463.  6  SW  776  [dist 
Clark  V.  Mumford,  62  Tex.  6311;  Pat- 
ton  V.  King,  26  Tex.  685,  i(  AmD 
596. 

[cl  Attorney  aoUnf  JobttSy  wltb 
lin»bs«fl  -A  married  woman,  by  a 
power  of  attorney  executed  and  ac- 
knowledged by  her  alone,  may 
authorise  a  third  person  to  convey 
her  land,  and  such  agent  acting  Joint- 
ly with  the  husband  can  execute  a 
valid  conveyance.  Nolan  v.  Moore,  96 
Tex.  841.  72  SW  583,  97  AmSR  911. 

rd]  A  dMd  of  the  wife's  separate 
proper^  exeont^  by  the  hnSband 
abma  under  a  power  ^T^^^^^^^^^ 
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[i  92]  D.  Ittfwt  UanSed  Wontn.  Where  a 
married  woman  is  also  a  minor  tbe  disability  aris- 
ing from  her  infancy  remains,  although  she  execute 
and  aeknowledge  a  deed  in  the  form  prescribed  by 
statnte  for  married  women;  suoh  instrument  wiU 
be  governed  by  the  same  rules  that  apply  to  other 
deeds  by  infants,  and  the  statutory  acknowledgment 
gives  it  no  additional  force.*' 

[$  93]  E.  Deputy  of  Pablic  Officer.  Where  an 
official  deed  is  executed  by  a  deputy  he  is  the  proper 
person  to  make  the  acknowledgment  but  as  a  gen- 
eral rule  the'  deputy  must  act  in  the  name  of  his 
principal.*" 

94]   F.  Officer  Whose  Anthorlty  Ha»  Expired. 

Since  the  acknowledgment  of  a  deed  for  most  pur- 

Soses  relates  back  to  the  time  of  its  execution,  a 
eed  executed  by  an  officer  in  his  official  capacity 
may  properly  be  acknowledged  by  him  after  his 
term  of  office  has  expired  or  bis  authority  has  been 


revoked,*"  and  the  deed  cannot  properly  be  ac* 
knowledged  by  the  successor  of  the  officer  by  whom 
it  was  executed.'^ 

95]  0.  Acknowledgment  for  Oorporation.*^  An 
acknowledgment  of  a  deed  or  other  instrument  in 
behalf  of  a  corporation  can  be  made  only  by  an 
officer  or' representative  authorized  by  the  corpora- 
tion to  execute  such  instrument,"  which  authority 
is  generally  required  to  be  shown,**  and  an  acknowl- 
edgment by  individuals  in  such  a  case  is  a  nullity."* 
If  the  officers  who  may  make  the  acknowledgment 
are  designated  by  statute,  it  must,  to  be  effective, 
be  made  by  those  designated."  In  the  absence  of 
any  statutory  designation  of  the  person  or  persons 
who  may  acknowledge  on  behalf  of  the  corporation, 
the  officer  who  is'intrusted  with  the  corporate  seal 
and  affixes  it  to  the  instrument  is  the  proper  person 
to  make  the  acknowledgment."^  Deeds  and  other 
instruments  have  been  b^d  sufficient  where  acknowl- 


cuted  by  the  wife  alone  and  properly 
ackiiowledRed  by  her  Is  void.  Mexia 
V.  Oliver,  148  U.  S.  66*.  13  SCt  754. 
87  Xi.  ed.  602:  Cardwell  v.  Rogers,  76 
Tex,  37,  12  SW  1006;  Peak  v.  Brtn- 
son,  71  Tex.  310,  11  SW  26^;  Canngn 
V.  Boutwelt,  53  Tex.  626.  See  also 
Halbert  v.  Hendrlx,  (Tex.  Civ.  A.) 
26  SW  911. 

87.  TJ.  S. — Battln  v.  Blgelow,  2 
F.  Cas.  No.  1,108,  Pet.  C.  C.  452. 

Ky. — Prewlt  v.  Graves,  6  J.  J. 
Marsh.  114.  „ 

N.  J.— Porch  Fries,  18  N.  J.  Eq. 
204.  " 

N.  T.— Bool  V.  Mix,  17  Wend.  119. 

81  AmD  285;  Priest  M.  Cummtngs,  16 
Wend.  617  [rev  on  other  grounds  20 
Wend.  388];  Sanford  v.  McLean,  3 
Palae  117. 

PT  C— Kidd  V.  Venable,  111  N.  C. 
636,  16  SB  317:  Bpps  v.  Flowers,  101 
N.  C  168.  7  SB  630:  Jones  v.  Cohen, 

82  N.  C.  75 ;  Doe  v.  Player,  72  N.  C.  94. 
Oh.— Card  v.  I^tterson,  6  Oh.  St. 

819. 

Pa. — Schrader  v.  Decker,  6  Pa.  14, 

49  AmD  638.  ^  .  

[a]   Presnmptlon  tlwt  wife  of  rail 

mg: — Ehren  though  the  certificate 
does  not  show  that  the  feme  covert 
grantor  was  of  the  age  of  twenty-one 
years  It  will  be  presumed  that  she 
was  of  full  age  until  the  contrary 
appears.  Batttn  v.  Blrelow,  2  F.  Caa. 
No.  1,108.  Pet.  C.  C.  462. 

[b1  When  deed  open  to  Impeadh- 
toMXX. — Under  the  North  Carolina  act 
of  1751  which  provided  proceedings 
for  the  execution  and  registration  of 
a  deed  made  by  a  wife  and  husband, 
and  declared  that  when  so  executed, 
etc..  It  "shall  be  as  valid  In  law  to 
convey  all  the  estate  and  title  which 
such  wife  may  or  shall  have  In  any 
lands,  tenements  or  hereditaments  so 
conveyed     .      .  as  if  done  by 

fine  and  recovery,  or  any  other  ways 
and  means  whatsoever,"  it  was  held 
that  a  deed  by  an  infant  wife,  having 
the  effect  of  a  fine  and  recovery, 
might  be  Impeached  during  her  mi- 
nority, but  not  afterward.  Kidd  v. 
Venable,  111  N.  C.  535,  539,  16  SE 
817. 

[c]  maUfleatlMk  after  oemlar  of 
ava^Wbere  the  certlflcate  of  a  mar- 
'rled  woman's  acknowledgment  stated 
that  she  was  of  full  age  when  in 
fact  she  was  a  minor,  it  was  held 
that  she  could  ratify  the  instrument 
only  by  a  separate  acknowledgment 
after  coming  of  age.  Ledger  Loan, 
etc..  Assoc.  v.  Cook,  6  WklyNC  (Pa.) 
423. 

SS.  Terrell  v.  Martin.  64  Tex.  121; 
Schelber  v.  Kaehler,  49  Wis.  291,  6 
NW  817;  Huey  v.  Van  Wie,  23  Wis. 
613. 

[a]  A  oartUeate  of  sale  executed 
In  a  snerlfTs  name  by  a  deputy  Is 
properly  acknowledged  by  the  lat- 
ter. Wilson  V.  RusmU,  4  Dak.  876, 
SI  NW  645. 

80.   Marx  v.  Handlom,  SO  Fed.  E7i 


taft  143  U.  S.  172,  IS  SCt  508,  87  L. 
ed.  410];  Samuels  v.  Shelton,  43  Mo. 
444.  See  also  Woodward  v,  Dono- 
van, 167  111.  A.  .  503.  But  compare 
Edson-Kelth,  etc.,  Co.  v.  Bedwelt,  52 
Colo.  510.  122  P  392  (holding  that  a 
deputy  county  clerk  can  properly  at- 
test a  homestead  declaration  In  his 
own  name  and  not  in  the  name  of 
his  principal). 

ea  New  Hampshire  Land  Co.  v. 
Tilton,  19  Fed.  73;  Doe  v.  Dugan,  8  Oh. 
87,  81  AmD  432;  Woods  v.  Lane,  2 
Serg.  A  H.  (Pa.)  53;  Herron  v.  Mur- 
phy, 10  Pa.  Cas.  280,  IS  A  968;  Lem- 
Insrton  V.  Stevens,  48  Vt.  38.  flee  also 
Younabkwd  V.  Cunningham,  88  Arlc 
571.  ' 

[a]  A  lease  made  by  tbe  seieot- 
m«n  Hi  a  town  while  they  were  in 
office  may  be  acknowledged  by  them 
after  their  terms  have  expired.  Lem- 
Ington  V.  Stevens,  48  Vt  38. 

[b]  A  iKHnjiilasioaw  anthorlseA  to 
ooavey  pnhUo  land  may,  after  the  ex- 
piration of  hla  commission,  acknowl- 
edge a  deed  previously  executed.  New 
Hampshire  Xatid  Co.  v.  Tilton,  19 
Fed.  73. 

[c]  AokBOwleOgineBt  by  a  AvtlM 
after  the  ex^r««Lon   of  his  term, 

of  a  deed  for  land  sold  under  execu- 
tion from  a  chancery  court,  will  not 
invalidate  the  sale;  but  the  purchaser 
may  apply  to  the  court  to  confirm 
the  sale.  If  it  has  not  been  done,  and 
order  the  sheriff  In  office  to  make 
him  a  deed.  Toungblood  v.  Cunning- 
ham, 33  Ark.  571. 

[dl  Person  appointed  to  execute 
AeruTs  deed. — An  officer  appointed, 
under  Rev.  St-  S  2400,  to  execute  and 
acltnowledge  a  deed  to  a  purchaser  at 
a  sale  made  by  a  sheriff  since  re- 
moved or  deceased,  has  only  the 
powers  that  the  latter  would  have 
had  If  not  removed  or  deceased.  In 
re  Guensler,  70  Mo.  39.  _ 

91.  Woods  V.  Zjane,  8  Serv.  &  R. 
(Pa.)  58.' 

99.  Mode  of  taUar  ^  aofenowl- 
edgment  on  behalf  of  otnpmtlon  see 

Infra  •139. 

Bight  of  atookhoUer  to  take  ao- 
knowledgmeat  see  infra  S  113. 

What  oertlfloate  mnat  Aow  where 
aOfenoirtednwnt  made  on  IMhalf  of 
a  oorpotanoa  see  Infra  I  192. 

93.  Bennett  v.  Knowles,  66  Minn. 
4,  68  NW.lll;  Hopper  v.  Ix>ve3oy,  47 
N.  J.  Eq.  573,  21  A  298,  12  LRA  668 
and  note;  Bernhardt  v.  Brown,  122 
N.  C.  587.  29  SB  884,  65  AmSR  726. 

[a]  Tax  deed^  name  of  state  and 
oonntji^ — A  certifKate  of  acknowledg- 
ment of  a  tax  deed  executed  by  a 
county  clerk,  which  stated  that  the 
Instrument  was  "the  deed  of  the 
state  and  county,"  is  sufficient,  un- 
der Laws  (1859)  c  22  S  50,  requir- 
ing the  county  clerk  to  execute  a  tax 
deed  In  the  name  of  the  stat^  and 
county  as  grantora  Wilson  v.  Hen- 
ry. 40  Wia  694. 

M.   Bennett  v.  Knowl««,  66  Minn. 


4,  68  NW  111.  But  see  (Tanandarqua 
Academy  v.  McKechnie,  19  Hun  (N. 
Y.)  62  (where  it  was  held  that  Rev. 
Laws  11813]  p  369  |  1,  did  not  re- 
quire' that  a  person  before  whom  a 
corporate  deed  was  acknowledged 
should  take  evidence  that  the  cor- 
porate seal  was  affixed  by  due  au- 
thority, or  as  to  the  title  of  the 
officer  executing-  it). 

[a]  Where  resolntion  of  board  of 
dlxeotors  nsoessary.< — Where,  by  stat- 
ute, a  resolution  ~  of  the  board  of 
directors  of  a  corporation  Is  neces- 
sary to  authorize  an  assignment  of 
corporate  property  by  the  officers  of 
6uch  corporation,  a  certificate  of  proof 
before  the  acknowledging  officer  that 
the  corporate  seal  was  affixed 
by  the  otncer  intrusted  with  such  seal 
by  the  corporation  Is  not  alone  auffl- 
ctent  to  authorize  snch  assignment 
to  be  recorded  or  to  be  read  In  evi- 
dence without  furthw  proof:  but  the 
fact  of  express  authorixatlon  must 
be  established  before  the  officer  tak- 
ing the  acknowledgment  or  proof  of 
execution.  Johnson  v.  Bush.  S  Barb. 
Ch.  (N.  T.)  207.  See  also  Isham  v. 
Bennington  Iron  Co..  19  Vt.  280. 

9B.  Chicago  First  Nat.  Bank  v. 
Baker,  62  In.  A.  1&4:  Bernhardt  v. 
Brown,  122  N.  C.  687.  29  SE  884. 

[a1  Seed  signed  and  aokBowleOved 
by  treasurer. — Where  a  deed  was 
signed  "C.  C,  treasurer  of  the  New 
England  Silk  Company,"  and  ac- 
knowledged by  "C.  C,  Treasurer." 
etc.,  to  be  his  free  act  and  deed.  It 
was  held  not  to  be  the  deed  of  the 
corporation,  although  the  corporation 
was  described  therein  as  grantor. 
Brlnley  v.  Mann,  S  Cush.  (Mass.)  837, 
48  AmD  669. 

[b]  The  registration  of  a  deed 
from  a  corporation  is  a  nullity 
where  it  was  acknowledged  by  Indi- 
viduals. Bernhardt  v.  Brown,  122 
N.  C.  587.  29  SE  884,  65  An]SR  725. 

[c]  Where  deed  algsed  in  oAolal 
eapaelty. — Where  a  deed  was  ex- 
pressly signed  by  two  officers  of  a 
corporation  in  their  official  capacity. 
It  was  held  that  an  acknowledgment 
by  them  personally  was  sufllclent. 
Tenney  v.  siast  Warren  Lumber  Co., 
48  N.  H.  848. 

96.  Duke  V.  Markham,  106  N.  C. 
131,  10  SB  1017,  18  AmSR  88»;  Brick- 
son  V.  Connifl,  19  S.  D.  41.  101  MW 
1104. 

[a]    ninstratltnL^nnder  a  statuta 

authorising  an  acknowledgihent  on 
behalf  of  a  corporation,  to  be  made 
by  the  president  or  secretary,  an  ac- 
knowledgment by  the  vice  president 
and  assistant  secretary  Is  InaufH- 
clent.  Erickson  v.  Connlff,  19  8.  D. 
41,  101  NW  1104. 

97.  U.  8.— Kelly  v.  Calhoun.  9& 
V.  8.  710,  24  L.  ed.  t44. 

Ala. — Jinwright  v.  Nelson.  106  Ala. 
899.  17  8  9L 

Mich.— Merrill  v.  Montgomery,  2fr 
Mich.  7S. 
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edged  in  behalf  of  the  corporation  by  its  president,"" 
president  and  secretary,"  vice-president,^  secretary,^ 
or  cashier.'  In  a  case  where  the  corporate  seal  was 
not  confided  to  the  care  of  any  particular  officer,  it 
was  held  that  a  dee4  of  a  corporation  signed  by  all 
the  directors  present  at  the  meeting,  and  sealed 
ivith  the  corporate  seal,  was  properly  acknowledged 
by  such  directors  as  officers  empowered  to  affix  the 
seal  of  the  corporation.* 

96}  E.  Acknowledgment  foT  Partnership.  In 
the  absence  of  any  statute  to  the  contrary,  an  ac- 
luowledginent  may  be  made  in  behalf  of  a  partner- 


,ship  by  one  of  the  partners  describing  himself  as 
such'  and  with  a  proper  showing  of  his  authority 
to  act  in  behalf  of  the  firm.*  But  where,  by  statute, 
acknowledgment  is  made  essential  to  the  validity 
of  a  particular  instrument  and  all  the  partners  are 
required  to  join  in  its  execution,  acknowledgment  by 
all  is  essential.^ 

[i  97}  I.  Froof  for  Record  by  Attesting  Witness. 
The  statutes  authorizing  proof  for  record  as  an 
equivalent  of  acknowledgment  designate  the'  per- 
son or  persons  by  whom  such  proof  may  be  made — 
usually  one  or  more  of  the  subscribing  witnesses.* 


VnX  WHO  HAT  TAKE  AOENOWLEDGMENT 


98]  A.  Wbat  FerMiw  QnaUfied— 1.  OiBceit 
Di^cnatod  b7  Statute — a.  In  CtonenL  Since  the 
practiee  of  acknowledging  instruments  rests  wholly 
on  a  statutory  basis,'  it  follows  of  eouroe  that  the 
power  to  take  and  certify  aeknowle^^ents  la  de- 


t/Rnn. — Bowers  t.  Hechtman,  15 
Minn.  2S8,  47  NW  792. 

N.  T.— Lovett  V.  Steam  Saw  MIU 
Aaaoc,  e  Falk«  64. 

Oh.— Bheehan  t.  Davla,  17  Ob.  St 
571. 

•Th«  officer  or  avent  who.  In  behalf 
of  the  corporation,  afllxes  th«  com- 
mon seal  to  an  Instrument,  is.  In  the 
absence  of  any  statutory  provision, 
deemed  the  party  executing  It.  He 
also  stands  in  the  relation  of  a  aub- 
scribluf  witness  to  the  execution  of 
the  deed  by  the  corporation,  and  is 
the  proper  party  to  oe  examined  or 
to  make  affidavit  to  prove  that  the 
seal  affixed  by  him  was  the  corporate 
seal  and  that  It  was  afllxed  by  au- 
thority of  the  board  of  directors." 
Per  Mitchell,  J.,  in  Bowers  v.  Hecht- 
man,  45  Minn.  238,  242,  47  NW  792. 

[a]  Tremmptloii  of  anthorltjir.— 
(1)  Where  the  officer  ordinarily  In- 
trusted with  the  seal  produces  It  and 
places  It  upon  a  corporate  deed,  his 
authority  to  do  so  Is  presumed.  Gray 
V.  Waldron,  101  Mich.  612,  60  NW 
288;  Bowers  v,  Hechtmafi,  45  Minn, 
238.  47  NW  792;  Morris  v.  Kell,  20 
Minn.  531;  Hoopes  v.  Auburn  Water 
Works  Co.,  37  flun  (N.  T.)  568  [aff 
I09N.  T.  «»5. 16NE68li.  (2)  The  offi- 
cer taking  the  acknowledement  of  a 
corporate  deed  is  not  required  to  tkke 
evidence  that  the  corporate  seal  was 
affixed  by  authority,  or  to  examine 
Into  the  title  of  the  person  assuming 
to  act  in  behalf  of  the  corporation. 
Canandarqua  Academy  v.  McKechnle. 
19  Hun  (N.  Y.)  62. 

98.  Xjovett  V.  Steam  Saw  Mill  As- 
soc., 6  Paige  (N.  Y.)  54. 

[a]  Aoloiowledffmaat  ontsid*  the 
stata^The  president  of  a  New  Jer- 
sey corporation,  being  authorized  to 
acknowledge  Instruments  In  behalf 
of  the  corporation,  may  properly  do 
so  in  another  state.  Gray  v.  Wal- 
dron, 101  Hlch.  612,  60  NW  288. 

[b]  BridOBoe. — Testimony  that'  a 
person  acknowledging  an  assignment 
of  a  mortgage  Introduced  In  evidence 
was  the  president  of  the  corporation 
which  executed  the  assignment,  and 
that  his  signature  was  genuine,  was 
sufficient  to  establish  prima  facie  the 
facts  BO  teatUIed  to.  State  v.  Cough- 
ran.  19  S.  D.  271.  10%  NW  «1. 

99.  Missouri  Fire  Clay  Works  v. 
Ellison,  30  Ho.  A.  87. 

[a1  An  aokBowteagmsnt  liy  tha  vloe 
presideBt  and  asslstaat  aeoxetary  la 
Insufficient  where  the  statute  requires 
acknowledgment  by  the  president  and 
secretary.  Erlckson  v,  Conniff,  18  S. 
D.  41,  101  NW  1104. 

1.    Sawyer  v.  Cox,  6S  111.  130. 

[a]  Where  the  vloe  president  has 
power  to  eveonte  a  deea  in  behalf  of 
the  corporation  he  may  properly -ac- 
knowledge It.  Sawyer  v.  Cox,  es  111. 
110.  Bee  also  Smith  v.  Smith,  «2  III. 
493. 

S.  Pniyne  v.  Adams  Furniture, 
etc.,  Co.,  S2  Hun  214,  36  NTS  ««1  [all 
155  N.  T.  «2».  4»  NE  1103], 


S.  Merrell  t.  Montgomery.  25 
Mich.  73;  Sheahan  v.  Davli^  17  Oh. 
SL  671. 

[a]   Dead  slgmed  bj  prsaldent  also. 

—where  the  cashier  of  a  banking 
corporation  was  the  person  having 
the  custody  of  the  seal.  It  was  held 
that  acknowledgment  by  him  alone 
was  sufficient,  although  the  president 
also  aigned  the  deed.  Merrill  v.  Mont- 
gomery, 2B  Mich.  73.  Bee  also  Bhee- 
han %  Davis,  17  Oh.  St.  671. 

4.  Gordon  v.  Preston,  1  Watts 
(Pa.)  385,  2S  AmB  7S. 

5.  Fla. — ^MoCoy  v.  Boley,  ■  21  Fla. 
803. 

Iowa.— Citlsena*  Nat.  Bank  v.  John- 
son, 79  Iowa  290,  44  MW  B61. 

Minn. — Hanson  y,  Metcalf,  46  Minn. 
26,  48  NW  441. 

Mo. — Rogers  v.  Gage,  59  Mo.  A. 
107:  Keck  v.  Fisher,  68  Mo.  632. 

N.  Y.— Hooper  v.  Balllle,  118  N.  T. 
41S,  23  NB  569;  Klumpp  v.  Gardner, 
114  N.  Y.  153,  21  NE  99:  Troy  Nat. 
Bank  v.  Scrlven,  63  Hun  875,  18  NYS 
277. 

N.  C. — McNeal  Pipe,  etc.,  Co.  v. 
Woltman,  114  N.  G.  178.  19  SE  109. 

Tex.— Mcculloch  County  Land,  etc., 
Co.  V.  Whltefort.  21  Tex.  Civ.  314, 
60  SW  1042;  Leon,  etc..  Land  Co.  v. 
DunUp,  4  Tex.  Civ.  A.  315,  28  SW 
473. 

[a]  Where  the  Instnunenv  is  ex- 
eontsd  by  one  partuar  in  behalf  of 
tha  flnnt  admowledgm en t  by  him 
alone  Is  sufficient.  McCoy  v.  Boley, 
21  Fla.  803. 

[bl  Where  all  the  partners  Join 
In  the  execution  of  the  Instrument, 
acknowledgment  by  all  la  essential  to 
entitle  the  instrument  to  registration. 
Sanders  v.  Pepoon,  4  Fla.  465. 

[c]  Silent  partner, — A  mortgage 
by  a  partnership  may  be  signed  In 
the  Arm  name  by  a  partner  whose 
name  does  not  appear  in  the  style  of 
the  Arm,  and  may  be  acknowledged 
bv  him  for  the  partnership.  Keck  v. 
Fisher.  58  Mo.  532. 

[d]  The  onlv  snrvivliiir  partner 
may  properly  acknowledge  an  assign- 
ment for  the  benefit  of  creditors  ex- 
ecuted by  him  aa  such  survlvini? 
partner.  Hanson  v,  Metcalf,  46  Minn. 
25,  48  NW  441. 

6.  Shirley  v.  Fearne,  33  Miss.  fiS3, 
69  AmD  S7E. 

SnSoienoy  of  oertlfloate  as  ahowisff 
acknowledging  partner's  anthoti^ 
see  Infra  {  ^jlS. 

[a]  Anth^ty  or  ratlfloation. — 
Where  a  deed  of  partnership  land 
purporting  to  be  executed  by  the  firm 
and  signed  with  the  firm  name  was 
acknowledged  by  one  partner  only, 
the  execution  thereof  as  a  deed  of 
the  Arm  was  not  autnctently  proven, 
in  the  absence  of  evidence  that  the 
firm  authorized  or  ratified  Its  execu- 
tion. Walton  V.  Tusten,  49  MIsa  669; 
Shirley  v.  Fearne,  38  Miss.  668,  69 
AmD  875. 

T>   Sanders  v.  Pepoon,  4  Fla.  4C6; 


rived  solely  from  the  statute."*  Accordingly,  an  ac- 
knowledgment can  be  taken  by  no  one  except  a  per- 
son-authorized by  statute  for  that  purpose,  and  if 
taken  1^  any  other  is  of  no  effect."-  But  wherb  at 
the  time  the  acknowledgment  is  taken,  the  ofiBcer 

Treadwell  v.  Sackett,  60  Barb.  (N. 
T.l  440. 

[a]    Aa  assignment  for  the  benefit 


of  oredttors  must,  under  the  New 
York  statute,  be  acknowledged  by 
all  the  partners.  In  re  Lawrence,  J» 
Fed.  849;  Treadwell  v.  Sackett,  SO 
Barb.  (N-  T.)  440. 

[b]   A  snbiutasitm  to  arUtratio& 

roust  be  signed  t»r  all  the  partners. 
Abbott  V.  Dexter,  «  Gush.  (Mass.)  108. 

8.  See  Jones  v.  Ruffin,  14  N.  C 
404. 

[a]  A  mor^agee  Is  competent  as 
a  suDscriblng  witness  of  a  chattel 
mortgage  to  prove  its  execution  be- 
fore an  officer.  In  cases  where  he  is 
not  excluded  t>y  Code  t  590,  since 
B  1351  removes  the  disqualification 
formerly  attaching  to  witnesses  hav- 
ing an  interest.  Clark  v.  Hodge,  116 
N.  C.  761,  21'  SE  562. 

[b]  A  benelioial  InterMt  does  not 
disqualify  a  subscribing  witness  from 
proving  an  instrument  for  registra- 
tion.   Jones  V.  Ruffin,  14  N.  C.  404. 

[c]  Incompetency  not  appearing 
on  record.— where  an  instrument 
was  duly  proved  for  registration  by 
the  oath  of  a  subscribing  witness, 
the  registration  could  not  be  vitiated 
by  going  behind  it  and  proving  that 
the  subscribing  witness  who  made 
the  proof  was  incompetent  to  become 
a  subscribing  witness  under  the  stat- 
ute, such  fact  not  appearing  on  the 
face  of  the  record,  uitham  T.  Bow- 
en.  62  N.  C.  337. 

[d  ]  Insanity  of  witness. — Under 
N.  Y.  Code  Civ.  Proc.  S  936,  providing 
that  If  a  subscribing  witness  Is 
shown  to  be  Interested  or  incompe- 
tent be  is  disqualified  to  make  proof 
for  record.  It  was  held  that,  where  at 
the  time  proof  was  made  for  record, 
the  subscribing  witness  was  non 
compos  mentis,  the  certificate  did  not 
make  the  instrument  self-proving, 
although  such  witness  was  compe- 
tent at  the  time  he  became  a  sub- 
scribing witness.  TrtcKay  v.  Lasher, 
121  N.  T.  477,  24  NE  711, 

9.  See  supra  9  7. 

10.  Hours  V.  Zacharlah,  11  Cal. 
281. 

[a]    Power  does  net  aaist  ex  oIBp 

do, — Bours  V.  Zacharlah,  11  Cal.  281. 

11.  Ala. — Pioneer  Sav.,  etc.,  Co.  v. 
Barclay  108  Ala  155,  19  3  308;  Hatch- 
er v.  Clifton.  35  Ala.  275;  Sewalt  v. 
Glldden.  1  Ala.  52;  Dufphey  v.  Pre- 
nage,  5  Stew.  &  P.  216. 

Colo. — Lambert  v.  Murray,  62 
Colo.  156,  120  P  415. 

D.  C. — Hevner  v.  Matthews,  4  App. 
380. 

Ga. — Bosworth  v.  Davis,  26  Ga, 
406;  Fappt  v.  Qlbson,  7  Ga.  580. 

Ida. — ^erbrache  v.  Martin,  3  Ida. 
573    32  P  252 

lil.— Btrge  v.  Centralla.  218  111.  608, 
75  NE  1035;  Davenport,  etc.,  R.,  etc., 
Co.  V.  Johnson,  188  111.  472,  59  NE 
497-  Marsh  v.  Falrbury,  163  III.  401. 
46  JIE  238;  Vermont  v.  Miller.  161 
111.  210,  4S  N£  975;|  Goyl^^x-^?^«, 
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is  authorized  hy  statute,  to  take  it,  the  fact  that 
such  power  is  subsequently  taken  away  from  him 
will  not  affect  the  validity  of  the  acknowledgment/' 
Who  may  take  proof  of  witnesses.  In  a  jurisdic- 
tion where  acknowledgment  and  proof  for  record 
by  witnesses  are  equivalent  methods,  a  statute  au- 
thorizing an  officer  to  take  acknowledgments 
will  be  construed  as  also  authorizing  him  to 
take  proof,'"  unless  a  contrary  legislative  intoit  is 
manifest.^* 

O^cer  also  attesting  witness.  It  has  been  held 
that  an  officer  who  is  an  attesting  witness  to  a  deed 
is  not  for  that  reason  incompetent  to  take  the 
grantor's  acknowledgment.''* 


ISl  IIL  4«0,  2S  NB  «02;  Long:  v.  Cock- 
orn,  128  IIL  29,  21  NB  201;  Thomas 
V.  Eckard,  8S  111.  69S;  Oppenheimer 
V.  Glershofer,  64  III.  A.  38. 

Ind. — Joseph  v.  FlBh«r,  -122  Ind. 
S99,  28  NE  856. 

Ky. — Miller  v.  Henshaw,  4  Dana 
325 ;  Garrison  v.  Haydon,  1  J.  J. 
Marsh.  222,  19  AmD  70. 

La. — Seymour  v.  Cooley,  3  Mart. 
N.  S.  396;  Maria  Zjoulse  v.  Cauchoix, 
11  Mart.  Z4S. 

Md. — ^Beall  T.  Lynn,  8  Harr.  &  J. 
S36. 

Mich.— Clink  V.  Russell,  5S  Mich. 
242,  25  HW,  175. 

Minn. — Barney  v.  Flower,  27  Minn. 
403,  7  NW  823;  Baxe  v.  Arper,  6 
Minn.  220. 

Mo. — Linvllle  v,  Greer,  165  Mo. 
ISO.  65  SW  679;  Cravens  v.  Moore, 
<1  Mo.  178;  Mustek  v.  Barney,  49  Mo. 
468. 

Nebr. — Interstate  Sav„  etc»  Assoc 
T.  Strlns,  68  Nebr.  183,  7S  NW  877. 

N.  Y.— Tully  V.  Lewltx.  60  Misc. 
850,  9S  NYS  829;  First  Baptist  Soc. 
v.  {lapalee,  16  Wend.  606;  p.  Ray- 
mond, 5  Cow.  421;  RIdabock  v.  Levy, 
8  Paisre  197,  35  AmD  682;  I>U.8  v. 
Glover,  HcffCm.  71. 

N.  C— Gasklns  v.  Allen,  137  N.  C. 
426,  49  SE  919;  Justice  v.  Scott,  39 
N.  C:  108;  Smith  v.  Castrix.  27  N.  C. 
618. 

Oh. — Bemler  v.  Becker,  37  Oh.  St. 
72;  State  v.  Lee,  .21  Oh.  St.  662. 

Pa. — Midland  Gas  Co.  v,  Jefferson 
County  Gas  Co.,  237  Pa.  602,  85  A 
853;  Cassell  v.  Cooke,  8  Sere.  &  R. 
268,  11  AmD  610;  Peters  v.  Condron, 
2  aerg.  &  H.  80:  Shields  t.  Buchan- 
nan,  2  Yeates  219. 

Tenn. — McGulre  v.  Gallagher,  96 
Tenn.  349,  32  SW  209. 

Tex. — McCelvey  v.  Cryer,  8  Tex. 
Civ.  A.  487,  28  SW  691. 

Va. — Davis  v.  Beazley,  75  Va.  491; 
Heron  v.  U.  S.  Bank,  6  Rand.  (26  Va.) 
426. 

W.  Va.— Webb  v.  Rltter,  60  W.  Va. 
193,    54    SE  484. 

-Wyo, — Mathews  v.  Blake,  16  Wyo. 
116.  92  P  242.  27  LRANS  339. 

Ont. — ^Amey  v.  Card,  25  V.  C.  Q.  B. 
501. 

ir«o«ssity  for  eertlflcate  to  show 
offloer's  authority  see  infra  t  166- 
173. 

lal  Authority  ocnfenwd  by  ons- 
to&. — Ci)  By  the  Pennsylvania  act 
of  1715  deeds  were  required  to  be 
acknowledged  before  "one  of  the  jus- 
tices of  the  peace  of  the  propter  coun- 
ty or  city  where  the  lands  lie,"  but 
It  was  held  that,  under  a  long  pre< 
vailing  practice,  an  acknowledgment 
taken  by  a  judge  of  the  supreme 
court  was  frood.  McKeen  v.  Deiancy, 
6  Cranch  CU.  S.)  22,  3  L.  ed.  181.  (2) 
And  In  McFerran  v.  Powers,  1  Serg. 
ft  R.  (Pa.)  102,  104,  an  acknowl- 
edgment taken  by  a  Judge  of  the 
court  of  common  pleas  was  upheld 
on  the  same  ground,  the  court,  per 
Tllghman,  C.  J.,  saying:  "So  exten- 
sive and  deep-rooted  Is  the  practice, 
that  numerous  titles  depend  on  It, 
and  it  would  be  unpardonable  to 
disturb  It  now  by  a  critical  examina- 
tion of  the  words  of  the  act." 

[b]  Psmal*  aotanr^In  the  ab- 
sence of  a  constitutional  Inhibition 


against  the  holding  of  the  office  of 
notary  public  by  a,  woman,  an  ac- 
knowledgment taken  by  a  female 
notary,  duly  commissioned  by  the 
governor  under  the  state  seal,  is 
valid.  Chattanooga  Third  Natr  Bank 
v.  Smith,  (Tenn.  Ch.  A.)  47  SW  1102; 
Stokes  V.  Acklen,  (Tenn.  Ch.  A.)  46 
SW  216. 

[c]    A  g«nsral  obieotlon   Id  the 

trial  court  is  not  sumcient  to  raise 
on  appeal  the  point  that  the  Instru- 
ment was  not  admissible  In  evidence 
because  the  officer  who  took  the  ae- 
knowledgmeot  was  not  authorised 
to  do  80.  Osffood  T.  Blackmore,  69 
IIL  261. 

13.  Durst  v.  Daugherty,  81  Tex. 
660,  17  SW  388. 

18.  Edwards  v.  Thom.  26  Fla.  222, 
6  8  707. 

14,  See  Peter  v.  Condron.  2  Serg. 
&  R  (Pa.)  80  (holding  that  a  statute 
authorising  the  recorder  of  Philadel- 
phia to  take  acknowledgments  did 
not  empovfer  him  to  take  proof  by 
witnesses). 

[a]  WlMM  It  was  speelflsd  In  a 
statute  providing  for  proof  by  sub- 
scribing witnesses  that  such  proof 
should  be  made  before  a  clerk  of  a 
county  court.  It  was  held  that  an- 
other statute  authorizing  notaries 
public  to  take  acknowledgments  did 
not  empower  a  notary  to  take  proof 
by  subscribing  witnesses.  McQuire 
v.  Gallagher.  95  Tenn.         32  SW  209. 

16.  Trenwtth  v.  Smallwood,  111 
N.  C.  <S2,  15  SB  1080.  See  also  Saw- 
yer v.  Cox,  63  111.  130. 

16.  Partridge  v.  Mechanics'  Nat. 
Bank,  77  N.  J.  Eq.  208,  209,  77  A  410 
[aft  78  N.  J.  Eq.  297.  81  A  1184] 
(where  the  court  said:  "On  behalf  of 
the  defendant,  the  point  is  made  that 
the  notary  public  before  whom  the 
chattel  mortgage  was  proved  was  also 
a  commissioner  of  deeds  and  an  at- 
torney-at-law.  and  that,  as  in  either 
Of  these  capacities,  he  had  the  power 
to  take  the  proof,  It  is,  therefore, 
valid,  because  taken  before  an  offi- 
cer who  had  proper  capacity.  But 
the  trouble  with  this  contention  is 
that  the  individual  who  took  the 
proof  did  not,  in  so  doing,  pretend 
to  execute  his  office  either  of  com- 
missioner of  deeds  or  attorney-at- 
law,  but'  assumed  to  take  the  proof 
in  his  capacity  as  notary  public,  and 
as  such   he  had   no   power   In  the 

Sremines.  An  office  has  been  de- 
ned  to  be  'a  right  to  exercise  a 
public  function  or  employment.'  2 
Bouv.  Law  Diet.  (Rawle's  Revision) 
p  639.  Now,  the  person  who  took 
this  proof  as  a  notary  public  exer- 
cised the  functions  of  that  office. 
He  did  not  exercise  the  functions 
either  of  commissioned  of  deeds  or 
attomey-at-Iaw.  In  what  capacity 
he  acted  he  has  himself  certified. 
As  already  seen,  a  chattel  mortgage, 
unless  acknowledged  or  proved  and 
recorded  according  to  law.  Is  void 
as  against  creditors"). 

IT.    See  In  re  Roy.  185  Fed.  5S1. 
18.    Teackle  v.  Nlcols,  8  Harr.  & 
J.  (Md.)  574. 

[a]  In  OTMB  court. — Under  some 
of  th.e  early  statutes  acknowledg- 
ments could  only  be  taken  In  open 
court.   See  Philips  t.  Ruble.  Lltt. 


Person  holding  sereral  ofQces  acting  in  wrong 
capacity.  Where  a  person  holds  several  offices  an 
acknowledgment  taken  by  him  in  a  capacity  in  vbich 
he  has  no  power  to  take  acknowledgments  is  invalid 
notwithstanding  the  fact  that  the  person  had,  by 
virtue  of  one  or  more  of  his  other  offices,  the  power 
to  take  acknowledgments,  where  he  did  not  pretend 
to  have  executed  any  of  such  offices  in  taking  the 
acknowledgment.** 

[$  99]  b.  FarticTilar  Officers  Anthorized.  What 
particular  officers  are  autliorized  to  take  acknowl- 
edgments is  of  course  a  question  depending  upon 
the  terms  of  the  statutes."  Those  most  fre- 
quently designated  are  judges/*  justices  of  the  peace,** 

SeL  Cas.  (Ky.)  221;  Pendergast  v. 
(Jwathmey,  2  A  K.  Marsh.  (Ky.) 
67;  Beckwlth  v.  Lamb,  35  N.  C.  400; 
Love  v.  Shields,  8  Yerg.  (Tenn.)  405; 
Heron  v.  U.  S.  Bank,  5  Rand.  (2» 
Va.)  426. 


rbl   "Juatloe"  as  la«naiiig"laafa.'' 

—Under  statutes  authorizing  a  "Jus- 
tice" to  take  acknowledgments  It  has 
been  held  that  an  acknowledgment 
taken  by  a  judge  of  a  court  of  rec- 
ord Is  valid.  Strauss  v.  Maddox. 
109  Ga.  223,  34  SIS  355:  :Liiddlebury 
College  V.  Cheney.  1  Vt.  836.  And 
see  McKeen  v.  Dehuioy,  E  Cranch 
(U.  S.)  22.  3  L.  ed.  26  (where  an 
acknowledgment  taken  before  a  su- 
preme court  Judge,  under  a  statute 
giving  the  power  to  a  Justice  of 
the  peace  for  the  county  in  which 
the  lands  were  situated,  was  sus- 
talnea  on  the  ground  of  long  usage). 

[c]  Pzobate  JvAfM^l)  in  Mis- 
sissippi a  probate  Judge  has  no  au- 
thority to  take  the  acknowledgment 
of  an  Instrument  not  under  seal.  Al- 
exander v.  Polk.  39  Miss,  737.  In 
Minnesota,  such  power  was  given  to 
probate  Judges  by  the  act  of  March 
6.  1852.  but  previous  to  that  time 
they  had  no  such  authority.  Base 
V.  Arper,  fi  Minn.  220.  (2)  In  Geor- 
gia an  ordinary  may  take  acknowl- 
edgments. Oress  Lumber  Co.  v. 
Coody,  99  Ga.  775,  27  SE  109. 

[dj  In  Konlaiana  a  pariah  Jndgs. 
as  such,  and  when  not  acting  as  a 
notary  public  assisted  by  two  wit- 
nesses, cannot  receive  and  certlfy 
a  vendor's  acknowledgment  of  a  deed. 
Seymour  v.  Cooley.  S  Mart.  N.  B. 
396:  Marie  Louise  v.  Cauchoix.  11 
Mart.  243. 

[e]  Jndg-e  aotfsg  ndaistarlallT. — 
Under  an  early  Alabama  statute  the 
county  court  acting  Judicially  had 
no  authority  to  take  an  acknowledg- 
ment of  a  deed  of  land;  but  the 
Judge  and  clerk  of  such  court  had 
such  authority  when  acting  minis- 
terially. Munn  T.  Lewis,  2  PorL 
(Ala.)  24. 

[f1  A  tIo*  oluuieeUor  was  not  au- 
thorized to  take  acknowledgments  in 
New  York  In  1840.  RIdabock  v. 
Levy,  8  Paige  (N.  T.)  197,  36  AmD  682. 

[g]  In  Htsaoiul  (1)  under  act  of 
1804  there  were  no  officers  author- 
ized to  take  acknowledgments  except 
Judges  of  the  general  court  and  Ju»- 
tices  <Sf  the  court  of  common  pl^s. 
Bosworth  v.  Bryan,  14  Mo.  575.  (2) 
And  under  Rev.  St.  (1855)  p  358  |  15, 
any  deed  could  properly  be  acknowl- 
edged in  open  court.  Ehcendlne  v. 
Morris,  8  Mo.  A.  388. 

19.  III.— Long  V.  Cockem,  128  111. 
29,  21  NE  201;  Rehkopf  v.  Miller,  59 
111.  A.  662. 

Ind. — Schoolcraft  v.  Campbell,  8 
Blackf.  481. 

Me.— Brown  v.  Lunt,  87  Me.  423. 

Minn. — Barney  v.  Flower,  27  Minn. 
403.  7  NW  823. 

Mo. — Mitchell  T.  Peoples.  46  Mo. 
203;  Bosworth  v.  Bryftn.  14  Mo.  575. 

Oh. — Doe  V.  Pendleton,  15  Oh.  785- 

N.  B. — Toblque  Salmon  Club  v.  Mc- 
Donald, 36  N.  B.  589. 

[a]  Justloe  oan  take  afiknowlsdg-- 
msat  only  la  oonaty  where  appointed. 
— Toblque  Salmtm  Club  v.  HcDonald. 
S6  N.  B.  689. 
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recorders,"*    notaries    public,'^    eommiBsioners    of  i  some  states  to 

deeds,^  clerks  of  court,*'  the  power  extending  in  |  the  mayors  or 


[b]  Jnstlo*  of  town  m'h.vf  mo- 
kBowledr«r  rMdd«a^Where  a  chat- 
tel mortgage  recites  that  the  mort- 
gagor la  a  corporation  organized 
under  the  laws  of  Illinois,  of  the. 
town  of  South  Chicago,  and  It  ap- 
pears that  its  office  and  place  of 
business  was  In  Hyde  Park,  and  that 
the  mortgaged  property  was  situ- 
ated there  at  the  time,  an  acknowl- 
edgment ot  the  mortgage  before  a 
Hyde  Park  justice  was  a  compliance 
with  the  statute  requiring  the  mort- 
gage to  be  acknowledged  before  a 
Justice  of  the  town  where  the  mort- 
gagor resided.  Gilbert  v.  Sprague, 
198  111.  444,  63  NE  99S  [rev  88  IlL 
A.  508]. 

[cl  Aoknowledffineiit  of  letters  of 
«ttonw7  to  repreMut  oredltor  la 
baaknntor  prooMdliiffa. — Bankruptcy 
Act.  July  1,  1898,  cB4l  |  20,  SO  St. 
Kl  IV.  S.  Comp.  St.  [1901]  p  3430), 
provides  that  oaths  required  by  the 
act,  except  on  hearing  m  court,  may 
be  administered  by  referees  and  by 
ofllcers  autborixed  to  administer 
oaths  and  In  proceedings  before  the 
courts  of  the  united  States  or  under 
the  laws  of  the  state  where  the  aame 
are  to  be  taken,  and  Bankr. 
Order  21  subd  6,  declares  that  the 
execution  of  any  letter  of  attorney 
to  represent  a  creditor  may  be  ap- 
proved or  acknowledged  before  a  ref- 
eree or  a  United  States  commissioner 
or  notary  public;  but  it  is  held  that 
subdivision  6  is  not  exclusive,  -and 
does  not  prevent  Justices  or  the 
peace,  authorised  by  state  law  to 
take  acknowledgment,  from  validly 
taking  a  creditor's  acknowledgment 
to  letters  of  attorney  to  be  n^ed  in 
the  selection  of  a  trustee.  In  n  Boy, 
ISS  Fed.  661. 

[d]  Two  or  more  Jnatless. — (1) 
Under  a  statute  reaulring  an  instru- 
ment to  be  acknowledged  before  two 
or  more  Justices  of  the  peace,  an 
acknowledgment  taken  by  one  Justice 
1b  invalid  (Dofphey  v.  Prenage,  B 
Stew,  ft  P.  (Ala.)  216;  Beall  v.  Lynn, 
6  Harr.  &  J.  (Md.)  836.  See  also 
I-oree  v.  Abner,  57  Fed.  IB*,  6  CCA 
302:  Malloy  v.  Bruden,  88  N.  C.  205), 
and  (2)  acknowledgments  taken  by 
the  Justices  separately  and  at  differ- 
ent times  are  not  sumdent  (Ridgely 
V.  Howard,  8  Harr.  &  M.  (Md.)  321). 

le]  Aokmowledgmest  by  nonresl- 
deat^Under  Md.  Act  (1756)  c  14 
I  4,  one  Justice  of  the  peace  had  no 
authority  to  take  the  probate  of  a  let- 
ter of  attorney  for  the  acknowledg- 
ment of  the  deed  of  a  nonresident 
grantor.  Such  probate  was  required  to 
be  either  In  the  provincial  or  county 
court,  or  before  one  Justice  of  the 
provincial  court  or  two  Justices  of 
the  peacs.  Beall  T.  Lynn,  6  Harr. 
ft  J.  3S6;  81m  v.  Deakins,  2  Harr.  ft 
M.  46. 

[f]  J'nstioe  hOUUar  inooupatible 
ofllcfl. — A  mortgage  Is  not  rendered 
Invalid  because  the  Justice  taking 
the  acknowledgment  held  at  the 
sarrte  time  another  office,  and  the  law 
declared  the  two  offlces  to  be  Incom- 
patible, It  not  being  declared  which 
should  b«  forfeited.  Adam  t.  Men- 
gel.  S  Pa.  Cas.  402,  9  A  606. 

3a  Hopkins  V.  Delaney,  8  Cal.  85; 
Hamilton  v.  Mitchell,  6  Blackf.  (Ind.) 
131;  State  v.  Hoover,  5  Nev.  141. 

ta]  The  reoorder  of  ths  «ltr  of 
Vew  Tork  Is  a  Judge  of  the  county 
court  within  the  meaning  of  the  New 
York  statute  requiring  acknowledg- 
ment of  a  certificate  of  limited  part- 
nership. Hubbard  v.  Morgan,  12 
F.  Cas.  No.  6,817. 

21.  U.  a— Smith  T.  Oate,  144  U. 
8.  60».  12  act  674,  96  L.  ed.  621;  Lan- 
yon  Zinc  Co.  v.  Brown.  115  Fed.  160,  63 
CCA  854;  Be  Laval  Separator  Co.  v. 
Vermont  Farm-Mach.  Co.,  109  Fed. 
SIS.  And  see  U.  S.  Rev.  St.  (1878) 
I  1778. 

Ala. — Loyd  v.  Oates,  143  Ala.  231, 
38  S  1022.  Ill  AmSR  89;  March  v. 


England,  65  Ala.  275;  St.  John  v.  Red- 
mond, 9  Port.  428. 

Ark. — Sonfleld  v.  ThonqiBon,  42 
Ark.  46,  48  AmR  49. 

CaL— Hours  v.  Zacharlah,  11  Cal. 
281,  70  AmD  772;  Kendall  v.  UUIer, 
9  Cal.  591. 

Fla. — Edwarda  v.  Thom,  25  Pla. 
222,  5  S  707. 

lit— Lake  v.  Brown,  116  IlL  83,  4 
NE  778;  Holbrook  v.  Nlchol.  36  III. 
161;  .Choteau  v.  Jones,  11  IlL  300, 
50  AmD  460;  Oppenhelmer  v.  Olers- 
hofer,  54  111.^  A.  38. 

Mo. — State  v.  Ryland,  168  Mo.  280, 
68  SW  819;  Siemers  v.  Kleeburg,  66 
Mo.  196. 

N,  T.— Utlca,  etc,  R.  Co.  v.  Stew- 
art, 33  BowPr  312;  Peou  -v.  Hascalt, 
18  HowPr  118. 

N.  C. — McNeal  Pipe,  etc»  Co.  v. 
Woltman,  Hi  N.  C  178,  19  SE  109. 

S.  C^Wlngo  V.  Parker,  19  S.  C.  9. 

Tenn, — Daly  v.  Hamilton  Perpetual 
Bldg.,  etc..  Assoc.,  (Ch.  A.)  48  SW 
114;  Stokes  v.  Aoklen,  (Ch.  A.)  46 
SW  316. 

Tex. — ^Wilson  v.  Simpson,  68  Tex. 
306,  4  SW  839;  Butler  v.  Duaagan,  19 
Tex.  569. 

[a]  A  noteiT  pnuie  earn  Ma 
ptoox  %r  MtfeMribUMr  wttnssasa  of 
the  execution  of  a  mortgage  of  real 
estate  In  order  to  entitle  It  to  record. 
Edwards  t.  Thom,  25  Fla.  222,  6  S 
707.  But  cotnpare  Partridge  v.  Me- 
chanics* Nat.  Smk.  77  N.  J.  Eq.  208, 
77  ^A  ^410  [afl  78  N.  J.  Eq.  » 7.  21 

^  [Vf ^Vallvxs  of  BOtaiT  to  file  slc- 
aatBM^The  fact  that  a  notary  who 
took  the  acknowledgment  to  an  in- 
strument had  not  previously  filed 
his  autograph  signature  in  the  office 
of  the  register  of  the  county,  as 
required  by  Laws  (1907)  p  1172  c 
569  S  1,  was  not  such  an  irregular- 
ity as  would  Invalidate  the  acknowl- 
edgment, be  being  In  fact  a  notary. 
Matter  of  Townaend,  196  N.  T.  214. 
88  NB  41,  22  LRANS  194,  16  AnnCas 
9|l  [rev  129  App.  Dlv.  909,  114  NTS 

[cj*  Votary    aotlssr    ontsldo  of 

oOaiity^— A  deed  whicn  shows  on  Its 
face  that  It  Is  executed  in  one  coun- 
ty before  a  notary  public  of  another 
county  is  not  properly  attested  for 
record,  and  la  not,  by  virtue  of  such 
attestation  and  recording  under  It, 
rendered  admissible  either  as  title 
or  color  of  title.  Gray  Lumber  Co. 
V.  Harris,  127  Oa.  693,  66  SE  252. 

[d]  irotary  has  no  power  nadsr 
some  statutes. — Long  v.  Cockern, 
128  IlL  29,  21  NB  201;  Oppenhelmer 
V.  Oelershofer,  54  IlL  A.  38;  Dunlap 
V.  Henry,  7  6  Mo.  106;  Cravens  v. 
Moore,  61  Mo.  178;  Partridge  v.  Me- 
chanics' Nat.  Bank,  77  N.  J.  Eq.  208, 
77  A  410  [aff  78  N.  J.  Eq.  297,  81  A 
1134];  State  v.  Lee,  21  Oh.  St.  662; 
McGuIre  v.  Gallagher,  96  Tenn.  849, 
32  SW  209.  . 

aa.  Peo.  V.  Haggerty,  22  Misc.  (N. 
Y.)  296,  50  NTS  32;  Greenwich  Sec- 
ond M.  E.  Church  v.  Humphrey,  21 
NTS  89  [att  142  N.  Y.  137,  36  NE 
8121;  First  Baptist  Soc.  v.  Rapalee. 
16  Wend.  (N.  T.)  ,605;  Jackson  v. 
Phillips.  9  Cow.  (N.  T.)  94. 

[a]  OommlasloBeF  ncfldliur  laeom- 
patnla  ofltoe.— Under  the  New  York 
acts  of  April  19,  1828,  and  March  24, 
1818,  a  commissioner  who  was  at  the 
same  time  a  master  in  chancery  could 
not  take  the  acknowledgment  tM* 
proof  of  deeds.  Ez  i>.  Raymond,  B 
Cow.  (N.  Y.)  421. 

[b]  Judloial  notlos  of  oommla- 
sioner's  authority. — The  courts  of  a 
state  will  take  Judicial  notice  of  the 
fact  that  va  t>crson  taking  an  ac- 
knowledgment as  a  commissioner  of 
deeds  was  such  ofllcer  at  the  time 
the  certificate  was  made.  Flak  v. 
Hopping,  169  IlL  105,  48  NE  328. 

33.  Ala.—-  Munn  v.  Lewis,  2  Port. 
24. 

Kan.— Sherry  v.  Sampson,  11  Kan. 
611. 


clerks  of  probate  courts,'^  and 

other  chief  officers  of  cities  and 

Ky.— Adair  v.  Smith.  6  B.  Men.  426; 
Moore  v.  Farroi^  2  A.  K.  Marsh.  41; 
Pendergast  v.  Qwathmay,  2  A.  K. 
Marsh.  67. 

Mo. — Owen  v.  Baker,  101  Mo.  407, 
14  SW  175,  20  AmSR  618;  Dunlap  v. 
Henry,  76  Mo.  106. 

Nebr. — Davis  v.  Houston,  IE  Nebr. 
28,  16  NW  820;  Franklin  v.  Kslley,  2 
Nebr.  79. 

N.  C. — Johnson  v.  Pendergrass,  49 
N.  C  479. 

S.  C. — McCreary  v.  CoggeshalL  74 
S.  C.  42,  58  SE  978,  7  LRANS  433, 
7  AnnCas  693. 

Tex. — ^Durst  V.  Daugherty,  81  Tex. 
650,  17  SW  388. 

Va.— Heron  v.  U.  8.  Bank.  6  Rand. 
(26  Va.)  426. 

Wyo. — Matthews  v.  Blake,  16  Wyo. 
116,  92  P  242,  27  LRANS  339. 

[a]  Olsrk  of  ooart  *^vliijr  » 
MBL^-i-The  California  statute  allow- 
ing acknowledgments  to  be  taken  by 
the  clerk  of  any  court  "having  a 
seal"  does  not  prevent  a  clerk  of  a 
cx>urt  of  record  from  taking  acknowl- 
edgments, although  In  fact  he  has  no 
seaL  The  general  phrase  "having 
a  seal"  Is  used  merely  to  denote  a 
oourt  of  record,  which  is  defined  to 
be  a  court  having  a  seaL  Ingoldsby 
T.  Juan,  12  CaL  664. 

[b]  A  «l«vk  of  tb*  lafMlov  evnrt 
in  Oeorgia  was  not,  after  the  code 
went  info  effect  on  Jan.  1,  1868,  one 
of  the  officers  npon  whose  official 
attestatlim  a  deed  conveying  land 
was  entitled  for  record.  Kennedy  v. 
McCardeL  88  Oa.  464,  14  SB  710 
(holding  that  in  this  respect  the  dif- 
ference between  the  code  and  the 
act  of  Febr.  18,  1854,  was  not  attrib- 
utable to  oversight  or  mistake  in 
attempting  to  codify  the  provisions 
of  a  statute,  bat  to  an  obvious  pur- 
^se  to  limit  and  modify  the  lu-lor 

[cl    A  depn^  olsrk  of  the  sapsrlor 

ooori,  being  an  lndei>endent  ofllcer 
in  Georgia,  Is  authorised  to  a,tte8t 
deeds  under  a  statute  giving  that 
power  to  the  clerk.  Ballard  t.  Orr, 
105  Ga.  191.  31  SE  564. 

[d]  The  prothonotary  of  ths  ooort 
of  common  pleas  Is  not  an  ofllcer  au- 
thorised to  take  proof  of  the  execu- 
tion of  an  Instrument  within  the 
Pennsylvania  recording  acts,  for  the 
purpose  of  having  the  same  recorded. 
Midland  Gas  Co.  v.  Jefferson  County 
Gas  Co.,  237  Pa.  602,  85  A  853. 

ie]  Aoknowledgment  after  veslg- 
lon  of  olsrk. — A  deed  acknowl- 
edged before  a  person  designating 
himself  as  clerif  of  court,  and  at- 
tested by  the  seal  of  the  court,  is 
not  rendered  Invalid  by  a  showing 
that  sucb  person  had  resigned  his 
office  a  few  days  before  he  took  the 
acknowledgment,  where  there  is  noth- 
ing to  show  when  the  resignation 
took  effect  and  it  affirmatively  ap< 
pears  that  his  successor  did  not  as- 
sume the  duties  of  his  office  until 
some  time  thereafter.  Macey  v.  Fl- 
tlllo,  (Mo.)  21  SW  1094;  Macey  v. 
Stark,  116  Mo.  481,  21  SW  1088. 

[f]  Aoknowlednnent  by  JnAge 
fore  clerk  of  oonit. — As,  under  L>aws 
(1858)  p  202,  the  probate  court  was 
a  court  of  record  and  had  a  seal,  ths 
probate  Judge  could  acknowledge  a 
deed  executed  by  him  before  the 
clerk  of  such  court.  Sherry  v.  Samp- 
son. 11  Kan.  611. 

Cg]  WlMT*  sMvlxsd  to  bs  taken 
IB  fwort.  an  acknowledgment  can- 
not be  taken  )>y  the  clerk  of  ^e  court 
when  the  court  is  not  in  session. 
Sewall  V.  Qlidden,  1  Ala.  62. 

24.  Ala. — ^Plonear  Sav.,  etc..  Co. 
v.  Barclay,  108  Ala.  165,  19  8  308; 
Shelton  v.  Aultman,  etc.,  Co.,  82  Ala. 
316,  8  S  282;  Hood  v.  PoweU,  7»- Ala. 
171:  Halso  v.  Seawright,  65  Ala.  431. 

III.— People  V.  Bartels,  138  IlL  322. 
27  NE  1091  [rev  38  IlL  A.  4281. 

Kan. — Sherry  v.  Sampson,  11  Kan, 
611. 

Mies.— McCraven  v.  Doe.  23  Jtlss. 
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towns,^  and  under  some  Btatutes  the  power  has 
been  extended  to  other  officers  such  as  county  au- 
ditors,^ county ,  recorders,"  masters  in  chancery," 
comnxissioners  in  chancery,^  and  police  magistrates,"^ 
and  in  Dakota  a  territorial  statute  authorized  ac- 
knowledgments to  be  taken  by  any  public  officer 
having  an  official  seal.^^ 

0$cerfl  to  whom  no  authority  is  given  by  statute 
cannot  take  acknowledgments,^^  and  accordingly, 
under  the  state  of  the  law  at  the  places  where  and 
the  times  when  the  decisions  were  rendered  it  haa 
been  held  that  an  acknowledgment  could  not  be  taken 
by  a  police  magistrate' of  the  city  of  New  York"  or 
a  member  of  the  supreme  executive  council  of  Penn- 
sylvania;'^ and  a  United  States  commissioner  cannot 
take  an  acknowledgment  in  a  state  for  use  therein 

100;   James  v.  Pl8k,  9  8m.  A  U. 
144,  47  AmR  111. 

Mo. — Young  V.  Boardman,  97  Mo. 
,  181.  10  SW  48. 

[a]  In  the  nam*  of  JnOff*.— In  Ala,- 
bama  clerks  of  probate  may  take 
acknowledgments  In  the  name  of  the 
Judge.  Pioneer  Sav.,  etc.,  Co.  v.  Bar- 
clay, 108  Ala.  166.  19  S  308;  Shelton 
V.  Aultman,  etc.,  Co.,  82  Ala.  316,  S 
S  232;  Halso  v.  Seawrlght,  66  Ala. 
481. 

as.  Daviess  v.  Fatrbalrn,  S  How. 
CD.  8.)  S38.  11  L.  ed.  760  (decided 
under  the  Vlrklnla  statutes);  Bhults 
V.  Moore,  22  F.  Caa.  No.  12,824,  1 
McLean  620  [rev  Wright  (Oh.)  286]; 
liucas  V.  Boyd,  1S6  Ala.  427,  47  8 
209;  Llnvltle  t.  Oreer,  166  Ho.  8S0, 
66  8W  579.  See  also  Fleming  v.  Er- 
vln.  t  W.  Va.  JIB.        _  _  _ 

Ca]  A  slatat*  antkorlslair  th* 
mayor  of  a  '^tjr^  to  take  acknowl- 
edgments   does    not    confer  such 

Eower  upon  the  mayor  of  a  town. 
>undy  v.  Chambers,  28  111.  869. 

[b]  A.  proTost  manhal,  as  the 
chief  officer  of  a  town  under  military 
authority,  may  take  the  acknowledg- 
ment of  deeds.  Paul  v.  Carpenter, 
7fl  N.  C.  502. 

[c]  In  the  oitr  of  Washington,  9. 
0.|  the  superintendent  of  the  city, 
to  whom  was  transferred  the  powers 
of  the  original  board  of  commission- 
ers, was  authorized  to  take  acknowl- 
edgments of  deeds  of  land  within  the 
city  (Peltz  v.  Clarke.  6  Pet.  (U.  S.) 
481,  8  L.  ed.  199  [afl  19  F.  Cas,  No. 
10,914,  2  Cranoh  C  C.  703]),  and  this 
authority  was  subsequently  trans- 
ferred to  the  commissioners  of  pub- 
lic buildings  for  the  city  (MIddleton 
V.  Sinclair,  17  F.  Ca&  No.  9,634,  B 
Cranch  C.  C.  409). 

[d]  A  deed  aoknowledged  iMfor* 
the  mayor  of  Oinolnnatl  la  1818  was 
held  good  on  the  authority  of  a  pre- 
vious decision  of  the  supreme  court 
of  Ohio,  the  court,  however  Indepen- 
dently of  this  decision,  being  lilcllned 
against  the  power  of  a  mayor  to  take 
the  acknowledgment.  Shults  v. 
Moore,  22  F.  Cas.  No.  12.824,  1  Mc- 
Lean B20  trev  Wright  (Oh.)  280]. 

26.  I>ong  V.  Schee,  86  Iowa  619, 
68  NW  831.  But  compare  Qoody- 
koontz  V.  Olsen,  64  Iowa  174,  6  NW 
268  (where  It  was  held  that  an  In- 
cumbent of  the  office  of  county  Judge 
on  Jan.  1,  1869,  who  by  the  act  abol- 
ishing the  office  became  on  that  date 
ex  officio  county  auditor  and  clerk 
of  Uie  board  of  supervtsors,  ceased 
from  that  time  to  have  the  power  to 
take  acknowledgments  which  he  had 
onlv  through  his  office  as  Judge). 

fl^.  Hamilton  v.  MltcheH.  rBlaekf. 
rind.)  181;  Arrington  v.  Wittenberg, 
12  Nev.  99;  Btate  v.  Hoover,  B  Nev. 
141. 

38.   Gray  v.  Stiver.  84  Ind.  174. 

[a]  In  Inaiana  masters  in  chan- 
cery were  authorized  by  the  act  of 
1836  to  take  acknowledgments.  Gray 
V.  Stiver,  24  Ind.  174.  But  they 
were  not  given  this  power  by  the 
statutes  In  force  in  1861.  Joseph  V. 
Fisher,  122  Xnd.  899.  28  NB  866. 

[bl  la  Vow  To>k|  prior  to  th«  act 


unless  authorized  by  the  laws  of  such  state." 

100]  c.  Acknowledgment  of  Fartictilar  In- 
stnimentB.  Where  a  statute  providing  for  the 
acknowledgment  of  any  particular  instrument  desig- 
nates the  person  or  officer  who  may  take  such  ac- 
knowledgment, it  must  be  taken  before  such  person 
or  officer  and  cannot  properly  be  taken  by  an  of- 
ficer not  among  those  specified,  even  though  he  may 
have  authority  to  take  acknowledgments  of  other 
instruments  but  where  the  statute  fails  to  specify 
any  particular  person  or  officer  before  whom  the 
acknowledgment  must  be  made  it  may  be  taken  by 
one  who  has  the  general  power  to  take  acknowledg- 
ments.'^ Where  the  authority  given  to  an  officer 
to  take  acknowledgments  is  limited  to  instruments 
relating  to  real  estate,  his  certificate  of  the  ae- 


of  July  1,  1818,  a  master  In  chan- 
cery was  authorized  to  take  proof 
and  acknowledgment  of  deeds.  Se- 
crlBt  V.  Green,  8  WalL  (U.  8.)  744, 
18  L.  ed.  153. 

89,  Hurst  V.  Leckle,  97  Va.  660, 
84  SB  464,  76  AmSR  798. 

30.  TIcknor  v.  McClelland.  84  III. 
471;  Herkelrath  v.  Stookey,  68  XIL  21. 
But  see  TuUy  v.  Iiewltz,  SO  Misc.  860, 
98  NTS  829 

81.  Smith  V.  Gale,  144  U.  S.  609, 
12  set  674,  86  L.  ed.  621. 

88.  See  Interstate  Sav.,  etc.,  As- 
soc X.  Strlne,  68  Nebr.  133,  78  NW 
877.  69  Nebr.  27.  80  NW  46. 

SO.  Tolly  T.  Lewlts,  60  Mlso.  860. 
98  NTS  889.  But  see  TIcknor  Mc- 
Clelland. 84  IlL  471;  Hwkelrath  v. 
Stookey,  68  111.  II. 

34.  Shield  T.  Buehannan.  t  Teatee 
(Pa.)  219. 

80.  Interstate  Sav..  etc,  AaeOo.  v. 
Strlne,  68  Nebr.  188,  78  NW  877,  69 
Nebr.  27,  80  NW  46. 

36.  See  Gould  v.  How,  131  ni. 
490.  23  NK  602. 

[a]  A  eertlfloate  of  Inomnoratlon 
(1)  cannot  be  acknowledged  before 
a  commissioner  of  deeds,  who  has 
authority  to  take  acknowledgments 
of  deeds,  where  such  officer  is  not 
one  of  those  specified  In  the  statute 
requiring  certmcates  of  incorporation 
to  be  acknowledged.  First  Baptist 
Soc.  V.  Rapalee,  16  Wend.  (N.  T.) 
606.  (2)  .Ajid  where  the  statute  re- 
quired such  certlflcates  to  be  ac- 
knowledged before  a  Justice  of  the 
peace.  It  was  held  that  the  aoknowl- 
edgment  could  not  be  taken  by  a 
notary.    State  v.  Lee,  21  Oh.  St.  662. 

[b1  Oertlfloats  of  Inoorporstlos  of 
religions  soolety. — In  New  Tork  the 
certificate  of  incorporation  of  a  re- 
ligious society  is  prdperly  acknowl- 
edged before  a  commissioner  of 
deeds.  Greenwich  Second  M.  El. 
Church  V.  Humphrey,  21  NTS  89  [alt 
142  N.  T.  187,  t%  NB  8121;  First  Bap- 
tist Soc  V.  Rapalee,  16  Wend.  (N.  Y.) 
606. 

[c]  flhattsl  mortgars^d)  In  Il- 
linois a  chattel  mortgage  must  be 
acknowledged  before  a  county  Judge 
or  Justice  of  the  peace  or  police  mag- 
istrate of  the  town  or  district  where 
the  mortgagor  resides.  Long  v.  Cock- 
em.  128  111.  29.  21  NB  201;  TIcknor 
V.  McClelland,  84  111.  471;  Herkel- 
rath V.  Stookey.  58  111.  21;  Frank  v. 
Miner.  60  III.  444-  Henderson  v.  Mor- 
gan, 26  III.  431;  Lassen  v.  Lake.  182 
IlL  A.  409.  (2)  Consequently  an  ac- 
knowledgment of  such  an  Instru- 
ment taken  by  a  notary  public  is 
Told.  Long  V.  Cockem,  128  IIL  29, 
81  NB  201.  (8)  Aa  between  the  ac- 
knowledger's  place  of  busfness  and 
hfs  dwelling  house  the  latter  la  his 
place  of  residence.  Lassen  v.  lAke, 
182  111.  A.  609. 

[dl  Ohattti  mortgage  by  oorpora- 
Uon. — Proof  of  the  execution  by  a 
corporation  of  a  chattel  mortgage, 
with  the  certificate  of  the  officer  tak- 
ing It,  iB  not  a  mere  affidavit  and 
hence  cannot  be  taken  by  a  notary 
public  under  the  New  Jersey  stat- 
ute.   Partridge  /V.  Medianfea*  Nat 


Bank.  77  N.  J.  Bg.  208,  77  A  410  [aft 
78  N.  J.  Eq.  297,  81  A  1184]. 

[e]  A  marriage  ssttlement  being 
required  by  statute  to  be  acknowl- 
edged before  a  Judge  of  the  supreme 
or  superior  court,  or  In  a  court  of 
record,  It  was  held  that  an  acknowl- 
edgment of  such  an  instrument  taken 
by  a  county  court  clerk  was  a  nullity. 
Justice  V.  Scott,  89  N.  a  108;  SmlUi 
V.  Castrix^-  27  N.  C.  618. 

Ct]  Plat  of  dAdloated  lands. — (1) 
Under  a  statute  requiring  a  plat  of 
dedicated  lainds  to  be  acknowledged 
before  "a  Justice  of  the  Supreme 
Court,  a  Justice  of  the  circuit  court 
or  a  justice  of  the  peace,"  an  ac- 
knowledgment of  BUoh  an  Instrument 
Is  Ineffective  to  make  it  oper&te  as 
a  statutory  dedication  if  taken  by  a 
circuit  court  clerk  (Davenport,  etc.. 
Bridge  R.,  etc^  Co.  v.  Johnson,  188 
la.  472,  69  NE  497;  Marsh  v.  Pair- 
bury.  168  111.  401.  46  NE  23S:  Ver- 
mont V.  Miller,  161  111.  210,  .  43  NB 
976),  (2)  a  notary  public  (Gould  v. 
Howe,  181  IlL  490,  23  NH  602),  or  (3) 
a  commissioner  of  deeds  in  another 
state  (BIrge  v.  Centralla,  218  JIL 
508.  75  NE  1085). 

[g1  The  plat  of  a  town,  acknowl- 
edged before  the  clerk  of  the  circuit 
court,  does  not  convey  the  fee  of  the 
streets  to  the  town  where  the  statute 
provides  that  such  a  plat,  shall  be  ac- 
knowledged before  a  Justice  of  the 
supreme  court,  a  Justice  of  a  circuit 
court,  or  a  justice  of  the  peace,  and 
that  the  plat,  when  acknowledged  as 
required  by  the  act,  shall  vest  the 
fee  of  the  streets  In  the  town.  Dav- 
enport, etc..  Bridge  R,,  etc.,  Co.  v. 
Johnson,  188  IlL  472,  69  NB  497. 

[h]  mllroad  preemption  claim. — 
Under  the  provlefonB  of  the  Missouri 
act  of  March  6,  1859,  for  the  assign- 
ment of  railroad  preemption  claims, 
such  claims  must  be  acknowledged 
before  a  Justice  of  the  peace,  and 
could,  not,  in  1870,  be  acknowledged 
before  a  notary  public  Cravens  v. 
Moore,  61  Mo.  178. 

[I]  A  snbmlsBion  to  arbitration 
was  required  by  Minn.  Gen,  St. 
(1878),  c  89  E  8,  to  be  acknowledged 
before  a  Justice  of  the  peace,  and 
an  acknowledgment  before  any  other 
officer  was  of  no  effect.  Barney  v. 
Flower.  27  Minn.  403,  7  NW  823. 

[J]  A  tax  dssd,  where  required  by 
statute  to  be  acknowledged  before 
a  court  clerk  or  coun^  deik,  cannot 
be  acknowledged  before  a  notary  pub- 
He,  Dunlap  t.  Henry,  74  Mo.  106: 
Matthews  v.  BlakL  14  Wyo.  116. 
92  P  242,  27  LRANS  SSI. 

87.   Blagg  T.  Hunter.  16  Ark.  246. 

|a]  Aa  oflosv  ompoinrod  to  take 
aokiu>wlMl8rm«ts  of  dosds  (1)  has 
power  to  take  the  acknowledgment  of 
a  mortgage  of  real  estate  (Canan- 
darqua  Academy  v.  McKechnle,  90  N. 
Y.  618  [aff  19  Hun  62];  (2)  or  a 
chattel  mortgage  (Hamilton  v. 
Mitchell,  6  Blackf.  (Ind.)  131).  and 
( 3 )  a  statute  empowering  notaries 
public  to  Uke  the  acknowledgment  of 
deeds  and  other  Instruments  for  rec- 
ord authorises  a  notary  pobllo  to  take 
proof  by  BubKClblng  wlUieases  of 
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knowledgment  before  him  of  a  power  of  attorney  to 
eonfess  judgment  has  no  probative  force.** 

[MOl]  2.  Officers  de  Facto.  The  acts  o^officers 
de  facto  are  as  valid  and  effectual,  when  they  con- 
cern the  public  or  the  rights  of  third  persons,  as 
though  they  were  performed  by  officers  de  jure,"" 
and  therefore  an  acknowledgment  taken  by  a  de 
facto  officer  is  not  inValid  on  that  account^"  and  will 
not  render  the  instrument  liable  to  collateral  attack.*' 
But  it  is  not  enough  that  the  person  who  takes  an 


acknowledgment  assumes  to  act  in  an  official  ca- 
pacity; he  must  act  under  color  of  authority/'  and 
an  acknowledgment  before  one  who  is  a  mere  in- 
truder or  usurper  rather  than  an  officer  de  facto  is 
ineffective." 

[$  102]  3.  OfAcers  Acting  Ex  Officio.  Where  an 
officer  who  is  not  authorized  to  take  acknowledg- 
ments holds  ex  officio  another  office  to  which  the 
power  is  attached  by  statute,  he  may  take  acknowl- 
edgments by  virtue  of  the  latter  office.**   But  where 


the  execution  of  a  mortgage  of  real 
estate  for  record  (Edwards  v.  Thorn, 
25  Fla.  222,  6  8  707). 

38.  Oppenheimer  v.  01erBhof«r,  64 
111.  A.  38. 

39.  Se«  OfRcers  [29  Cyc  1389]. 

40.  D.  C— Crutchfleld  v.  Hewett, 
2  App.  873  (appointed  under  Invalid 
act). 

Ga.— Smith  v.  Headof,  74  Ga.  416, 
5S  AmR  438. 

IlL — Sharp  v.  Thompson.  100  111. 
Ul,  39  AmR  61;  Woodruff  v.  Mc- 
Harry,  56  111.  218;  Nelsoa  v.  Kesaln- 
ger,  16  111.  A.  185. 

Ind. — Davidson  vt  State,  135  Ind. 
1154,  34  972;  Speyal  v.  Krae-Rey- 
BOlds  Co.,  21  Ind.  A.  206,  61  969. 

Me.-^Brown  v.  Lunt,  S7  Me.  423 
(after  expiration  of  commission). 

Mo. — Macey  v.  Patlllo,  21  SW  1094; 
Macey  v.  Stark,  116  Ma  481,  21  SW 
101)8  (after  resignation):  Wilson  v. 
Kimmel,  109  MO.  260,  19  SW  24 
(alien):  Hamilton  v.  Pitcher,  68  Mo. 
334   (defective  commission). 

N.  H.— Pr«8COtt  Y.  Hayes,  42  N. 
H.  56  (after  removal  from  state). 

Pa, — Adam  v.  Mengel,  6  Pa.  Caa 
403,  8  A  606. 

S.  C— Kottman  v.  Ayer,  34  S.  C.  L. 
92.  ' 

Tenn. — Farmers',  etc^  Bank  v. 
Cbester,  6  Humphr.  458,  44  Ami) 
318:  Chattanooga  Third  fl^t.  Bank 
v.  Smith,  (Ch.  A,)  47  SW  '1102  (wom- 
an); Stokes  V.  Acklen,  (Ch.  A.)  46 
SW-316  (woman). 

Tex. — Thompson  v.  Johnson,  84 
Tex.  548,  19  SW  784. 

Wash. — Bullene  v.  Garrison,  1 
Wash.  T.  587. 

W.  Va. — Old  Pomlnton  Bldg.,  etc.. 
Assoc.  V.  Sohn,  54  W.  Va.  lOl,  46 
SB  222  (acceptance  of  Incompatible 
office). 

See  also  IF^rker  v.  Wood,  1  Ball. 
(U.  8.)  436,  1  Ii.  ed.  212  (where  the 
officer's  commission  had  become  void 
by  reason  of  the  declaration  of  in- 
denendenca). 

[a]  A  Tsrlwllr  appolBted  depntr 
elerk  is  a  de  facto  officer,  and  an 
acknowledgment  ,  taken  by  him  Is 
valid.  Sharp  v.  Thompson,  100  111. 
447,  39  AmR  61;  Farmers',  etc..  Bank 
r.  Chester,  6  Humphr.  (Tenn.)  458, 
44  AmD  818:  Thompson  v.  Johnson, 
84  Tex.   648,   19  SW  784. 

[b]  Ollloer  wlion  oouunlsslom  lUM 
expired. — (1)  An  acknowledgment 
taken  before  one  who  had  acted  as 
Justice  of  the  peace  for  many  years, 
but  whose  last  commission  had  in 
fftct  expired,  he  himnelf  being  In 
Ignorance  of  this,  continuing  to  act 
as  Justice  in  perfect  good  faith.  Is 
nevertheless  good,  as  made  before  an 
ofllcer  de  facto.  Brown  v.  Lunt,  87 
Me.  42S.  And  see  Kottman  v.  Ayer, 
14  &  C.  Zj.  9S  (where  the  officer  had 
neglected  to  taice  the  oath  of  office 
on  his  reappointment).  (2)  But  an 
aoknowled  gment  taken  before  one 
who  certified  that  his  commission 
■a  a  notary  expired  some  ten  years 
mviouB  Is  Insufficient.  Lambert  v. 
Murray,  SS  Colo.  156,  120  P  416. 

Fcl  A«taMWledgment  taken  In  an- 
other «oimtr.~A  chattel  mortgage 
was  acknowledged  before  one  duly 
commissioned  as  a  police  magistrate 
of  a  village  situated  partly  in  one 
wunty  and  partly  in  another.  He 
lived  in  one  county  in  such  village, 
and  his  office  was  In  the  other  county, 
where  the  acknowledgment  was  tak- 
ra.  The^  grantor  resided  outside  the 
▼mage,  but  In  the  townah^  the  of- 


fice was  in.  Such  officer  had  the  rep- 
utation of  being,  and  was  believed 
to  be,  a  police  magistrate  of  the 
village.  It  was  held  that  he  was 
an  officer  de  facto  and  that  the  ac- 
knowledgment was  valid.  Nelson  V. 
Kesslnger,  16  111.  A.  185. 

[d]  Allen  oolttnilssiOBsd  as  notary. 
— Although  one  not  a  c1tt*en  of  the 
United  States  is  ineligible  as  a  no- 
tary public,  under  Const,  art  8  !  12, 
and  Rev.  St.  (1889)  I  7107,  yet  an 
alien  who  has  been  duly  commis- 
sioned as  such  Is  a  de  facto  notary 
and  has  authority  to  take  achaiowl- 
edgments.  Wilson  v.  KlmmeL  109 
Mo.  260,  19  SW  24.  ■  . 

[e]  InoompatlMe  ottoesf  (1)  An 
acknowledgment  taken  by  a  Justice 
of  the  peace,  who  was  also  the  duly 
commissioned  and  acting  clerk  of 
the  county  court  of  oyer  and  termin- 
er. Is  not  invalid  under  the  Penn- 
sylvania act  of  1874,  declaring  the 
two  offices  to  be  Incompatible,  that 
act  containing  no  provision  declal^• 
tnr  which  office  shall  be  forfeited. 
Adam  t.  Mengel,  6  Pa,  Cas.  402.  8 
A  606,  (2)  An  acknowledgment  be- 
fore a  notary  who  has  accepted  an 
incompatible  office  may  be  upheld 
as  having  been  before  a  notary  de 
facto.  Spegal  v.  Krag-Reynolds  Co., 
21  Ind.  A.  205,  61  NB  959;  Old  Do- 
minion Bldg.,  .etc..  Assoc.  v.  Sohn,  54 
W.  Va.  101,  4*  SE  222. 

Acknowledgment  before  de  faoto 
dapntr  see  Infra  }  103. 

41.  Hamilton  v.  Pitcher,  68  Mo. 
834:  Bullene  v.  Garrison,  1  Wash. 
T.  B87. 

Fa]    Ofloer  Uring  la  another  state. 

— One  J  was  duly  appointed  and 
qualified  as  a  Justice  of  the  peace  for 
the  county  of  S  in  New  Hampshire, 
and  acted  as  such  for  several  years. 
He  then  removed  his  family  to 
Maine,  but  he  had  an  office  and 
continued  In  business  In  said  county 
of  S,  and  acted  as  Justice  of  the 
peace  for  said  county  occasionally 
during  the  term  for  which  he  was 
originally  appointed,  and,  as  one  of 
those  acts,  took  the  acknowledgment 
of  the  deed  under  which  defendant 
claimed  title.  It  was  held  that  as 
between  third  persons  having  an 
Interest  therein  his  aqts  could  not 
be  Inquired  Into,  Prescott  v.  Hayes. 
42  N.  H.  56. 

43.  King  Lumber  Co.  v.  Crow,  166 
Ala.  604.  46  S  S46,  180  AmSR  eh. 

[a]  OOoer  appotatea  by  noneXf* 
latent  gOTsrament^An  acknowl- 
ment  of  a  deed  taken  before  one  ap- 
pointed as  clerk  of  a  county  by  the 
"provtelonal  government  of  Ken- 
tucky" in  1862  was  held  to  be  In- 
valid, such  provisional  government 
having  never  been  recognised  as  an 
existing  de  facto  government  by  the 
political  power  or  either  the  United 
States  or  the  «tate  of  Kentucky- 
Simpson  V.  Loving,  8  Bush  (Ky.) 
468.  96  AmD  268. 

[b]  A  Judge  of  a  eonrt  oreated  by 
an  nnooutltntlonal  aot  Is  not  a  de 
facto  officer.  King  Lumber  Co,  v. 
Crow.  15E  Ala.  504,  46  B  646,  130 
AmSR  65. 

tc]  Blagle  ofllolal  aot  long  after 
expiration  of  oommlsslen,— Where,  In 
an  action  In  which  the  issue  was 
whether  plalntlECs  mortgage  was  le- 
gally probated,  before  a  person  who 
acted  as  a  notary  public,  it  appeared 
that  it  was  nearly  two  years  after 
his  fwmmlsslon  expired,  and  that  the 
clerk  decided   when   the  mortgage 


was  presented  for  registry  that  "the 
certiflcate  Is  correct  and  sufficient," 
but  there  was  no  proof  that  such 
person  attempted  any  act  as  a  notary 
public  after  bis  commission  expired 
until  the  probate  of  such  mortgage, 
it  was  held  that  he  was  not  a  notary 
de  facto.  Hughes  V.  Long,  119  N.  C. 
62,  25  SE  743. 

43.  Ala.— Sandlln  v.  Dowdell,  143 
Ala.  618,  39  8  279,  6  AnnCas  469. 

Iowa. — Goodykoontz  v.  Olsen,  54 
Iowa  174,  6  NW  263. 

Ky. — Simpson  '  v.  Loving,  S  Buah 
468,  96  AmD  252. 

N.  a— Hughes  V.  Long,  119  N.  C. 
62,  25  SB  743. 

Oh. — ^Beruler  v.  Becker,  S7  Oh.  SL 
72.  ■ 

[a]  One  wko  has  mot  been  ap- 
pouted  «bA  Bwoxn  la  as  deputy,  but 
who,  as  the  clerk's  Invther,  attended 
office  for  him  In  his  absence  with  his 
assent,  has  no  authority  to  certify 
the  probate  of  an  Instrument  as 
deputy  clerk.  Suddereth  v.  Smyth. 
36  N.  C.  462. 

44.  Ala. — Lucas  v,  Boyd,  156  Ala. 
427,  47  B  209;  Goree  v,  Wadsworth, 
91  Ala.  416,  8  S  712. 

CaL — ^Touchard  v.  Crow.  20  Cal. 
160,  81  ArtiD  108. 

Miss, — DennlBtoun  v.  Potts,  -  36 
Mlsa  18, 

Tex. — ^Wilson  v,  Simpson,  68  Tex. 
306,  4  SW  839;  Butler  v.  Dunagan, 
19  Tex.  669;  Harvey  v.  HIU,  7  Tex. 
591. 

Vt>— Middlebnry  College  t.  Cheney, 

1  Vt.  336. 

Va. — Welles  v.  Cole,  6  Oratt.  (47 
Va.)  645. 

N.  B. — Doe  V.  Mosher,  16  N.  B. 
366. 

"It  seems  to  us  that  the  authority 
of  a  notary,  who  ts  lawfully  such 
by  virtue  of  bis  holding  some  other 
office,  is  quite  as  ample  as  if  he 
were  notary  by  direct  appointment." 
Per  Gaines,  A,  J.,  in  Wilson  v.  Simp- 
son, 68  Tex.  306,  SI2,  4  SW  88ft. 

ta]  Jndge  aotlag  as  notary  ex 
olBolo. — ^An  acknowledgment  of  a 
power  of  attorney  to  convey  land, 
before  a  primary  Judge  who  was 
ex  officio  a  notary  public.  In  July, 
1836,  was  sufficient  to  admit  it  to 
record,  under  the  act  of  1841  without 
other  acknowledgment  or  proof.  But- 
ler V.  Dunagan,  19  Tex.  659. 

[b]  Wliaxe  judge  a  ootanil— loaer 
ex  offioio. — Under  the  New  Tork  aot 
of  1813  it  was  held  that  the  first 
Judge  of  a  court  of  common  pleas, 
being  a  counselor  of  the  supreme 
court,  was  a  commissioner  ex  officio, 
and  therefore  entitled  to  take  ac- 
knowledgments. Jackson  v.  Phillips, 
9  Cow.  (N.  T.)  94.  ' 

[c]  Hayor  as  ME  oflelo  tasUoa  of 
tt«  peaoe^Under  Code  (lSff6)  9  1799. 
authorizing  Justices  of  the  peace  to 
take  acknowledgments  of  convey- 
ances, and  the  charter  of  a  dty  pro- 
viding that  the  mayor  Is  vested  ex 
officio  with,  and  may  exercise  in  the 
city  the  authority  of  Justices  of 
the  peace,  the  mayor  may  take  ac- 
knowledgments to  conveyances.  Lu- 
cas V.  Boyd,  158  Ala.  338,  47  S  209. 

[d]  Olerk  of  oonrt  also  reoorder 
of  deeds. — Under  a  statute  requiring 
an  acknowledgment  to  be  taken  by 
the  clerk  of  the  circuit  court,  it 
was  held  that  an  acknowledgment 
actually  taken  by  such  a  clerk  was 
not  invalidated  by  the  fact  that  he 
described  himself  as  "recorder,"  as 
under  the  statutes  the^.  existing  the 
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an  admowle^^ment  taken  in  another  state  purports 
to  have  been  taken  by  an  officer  not  designated  by 
the  statute,  it  will  not  ordinarily  be  presumed  that 
such  officer  exercised  the  powers  of  another  office 

ex  officio.** 

[i  103]   4.  Depntic»— a.  In  0ei)«raL**  The  power 

given  to  certain  officers  to  take  acknowledgments  is 
sometimes  extended  to  their  deputies  by  express 
statutory  provision;"  and  it  would  seem  that  in 
those  jurisdictions  where  the  act  of  taking  an  ac- 
knowledgment is  deemed  judicial**  a  deputy  can 
have  no  such  power,  in  the  absence  of  express  statu- 
tory  authority-*"  Nevertheless,  it  is  very  generally 
heid  that  wherever  an  officer  who  is  authorized  by 
statute  to  take  acknowledgments  has  the  power  of 


appointing  a  deputy,  his  deputy  may  also,  take 
acknowledgments,  although  not  specifically  desig- 
nated in  the  statute^'*  and  where  the  act  of  taking 
the  acknowledgment  is  r^arded  as  ministerial,*^  there 
^can  be  no  doubt  that  such  a  view  is  a  proper  appli- 
cation of  the  general  rule  that  whenever  the  duties 
of  a  public  officer  are  ministerial  in  their  nature 
they  may  be  discharged  by  a  deputy.*' 

Where  the  statute  authorizes  ttie  deputy  to  dis- 
charge any  of  the  duties  of  his  principal,  the  power 
to  take  acknowledgments  which  the  principal  may 
take  must  exist,  unless  there  is  some  express  pro- 
vision of  law  to  the  contrary.** 

An  acknowledgment  before  a  de  facto  deputy  is 
valid.** 


clerk  of  th«  circuit  court  was  also  re- 
corder of  deeds.  Owen  v.  Baker,  101 
Mo.  407,  14  aw  175,  20  AmSR  618. 

Bx  omdo  notery  of  uiotliM  st»t« 
see  Infra  i  106. 

BeoitalB  of  oftoiftl  olumotor  In  um 
«MtUlo»t»  see  Infra  '5  173. 

45.  Hayes  v.  Banks,  132  Ala.  354, 
31  S  464.  See  also  Peo.  v.  Register, 
6  AbbPr  (N.  T.)  180.  But  compare 
Welles  v.  Cole,  6  Gratt.  (47  Va.) 
646  (where  the  presumption  was  in- 
dulged that  alderraen  of  New  York 
city  were  ex  officio  iustlces  of  the 
peace). 

[a]  Wlior*  ftB  aokaowloOffiBMit 
WM  takoa  la  moMiw  state  tir  a 
"oil  an  eery  «l«rk,'*  an  offloer  not  au- 
thorised oy  the  Alabama  statutes.  It 
was  held  that.  In  the  absence  ot  an 
ofllclal  seal  as  notary  public,  or 
other  evidence  of  notarial  powers, 
the  mere  fact  that  he  styled  himself 
"ex  officio  notary  public"  was  not 
sufficient.  Hayes  v.  BanUs,  132  Ala. 
854.  31  S  464.  > 

46.  Tower  to  tsk*  prlaioteal's  M- 
knowlsanient  see  infra  S  118. 

47.  Davis  V.  Seybold,  195  Fed. 
402.  116  CCA  304:  Piland  v.  Taylor, 
113  N.  C.  1.  18  SE  70;  Coltrane  v. 
Lamb.  109  N.  C.  209,  13  SE,  784; 
Suddereth"-v.  Smith,  35  N.  C.  452; 
Wllkerson  v.  Dennlson,  113  Tenn. 
237,  80  SW  765,  106  AmSR  821  and 
note.  3  AnnCas  297  and  note;  Tipton 
V.  Jones,  10  Helsk.  (Tenn.)  564;  Beau- 
mont V.  Yeatman,  8  Humphr.  (Tenn.) 
]642;  Farmer8\  etc..  Bank  v.  Chester, 
6  Humphr.  (Tenn.)  458.  44  AmD  318. 

[a]  Seed  of  adoption. — A  deputy 
clerk  of  a  district  court,  beln^  spe- 
ctflcally  authorized  by  statute  to 
take  acknowledgrments  of  deeds  of 
land,  could  properly  take  and  certify 
the  acknowiedKraent  of  a  deed  of 
adoption  which  was  required  by 
statute  to  be  acknowledged  in  the 
same  manner  as  deeds  afrectinK  real 
estate.  Hllpire  v.  Claude,  109  Iowa 
169.  SO  NW  332.  77  AmSR  524,  46  LRA 
171. 

[b1  Aolmowledffment  taken  t>r 
dspntr  osrtUed  br  prlaolnaL — The 

Kentucky  act  of  1854  (Gen.  St.  [1888] 
o  24  9  38)  provides  that  "if  the  depu- 
ty of  any  county  clerk  shall  take 
the  acknowledgment  of  a  deed  or 
other  Instrument  of  writing,  and  in- 
dorse a  memorandum  thereof  on 
such  deed  or  instrument  of  writing, 
but  'shall  fail  from  any  cause  to 
write  out  and  sign  the  certificate 
thereof,  it  shall  he  lawful  for  the 
clerk  to  write  out  and  sign  the  cer- 
tificate, setting  forth  in  such  certifi- 
cate uie  facts,  including  the  in- 
dorsement, and  thereupon  record 
such  deed  or  Instrument  and  certlS- 
(tate,  and  the  deed  or  Instrument  and 
the  certificate  shall  be  as  good  and 
effectual  as  If  certified  and  signed 
<  by  such  deputy."  It  was  held  under 
this  act,  where  the  clerk  set  forth 
In  his  certificate  the  fact  of  ac- 
knowledgment, but  failed  to  Include 
the  Indorsement  by  the  deputy,  or  to 
state  that  an  indorsement  had  been 
made  by  the  deputy,  that  the  certifi- 
cate was  fatally  defective.  Waters 
V.  Davis,  2  Sw  895;  Franklin  v. 
Becker,  11  Bush  596.    Bee  also  for 


the  further  construction  of  this  pro- 
vision Withers  v.  Pugh,  91  Ky.  622, 
16  SW  277,  13  KyL  104;  Wood  v. 
James,  87  Ky.  511,  9  SW  513,  10 
KyLi  531;  Ralston  v.  Moore,  88  Ky. 
571;  Jefferson  County  BIdg.  Assoc. 
V.  Heil,  81  Ky.  513;  Gordon  v.  Leech, 
81  Ky.  229:  Drye  v.  Cook^  14  Bush 
459;  McCormIck  v.  Woods,  14  Bush 
78.  But  a  statute  curing  such  de- 
fects was  passed  in  1884.  See  Ed- 
munds v.  Lfeavell,  (Ky.)  3  SW  134; 
Ralston  v.  Moore,  83  Ky.  571. 

[c]  Fresoinptlon  M  to  Aepn^. — 
Under  Rev.  St.  c  37  8  25,  which  pro- 
vided that  deputy  clerks  of  the 
court  of  pleas  and  quarter  sessions 
might  prove  the  order  registering 
conveyances  of  land,  where  deeds 
were  so  proven  and  order  registered 
by  a  deputy  clerk,  it  was  to  oe  pre- 
sumed. In  the  absence  of  any  show- 
ing to  the  contrary,  that  such  dep- 
uty was  a  deputy  clerk  of  such  court 
of  pleas  and  quarter  sessions,  and 
that  he  had  duly  qualified  as  satih. 
Coltrane  v.  Lamb.  109  N.  C.  20>,  13 
SE  784. 

48L    See  Infra  S  124. 

49.  See  Piland  v.  Taylor,  113  N. 
C.  1,  18  SE  70;  Coltrane  v.  Lamb, 
109  N.  C.  209,  It  SB  784;  Tatom  v. 
White,  B5  N.  C  463.  See  also  Pio- 
neer Sav.,  etc.,  Oo.  v.  Barclay,  lOS 
Ala.  165,  19  S  168. 

00.  Ala^Plnkard  v.  Ingersol,  11 
Ala.  8;  Kemp  v.  Porter,  7  Ala.  138. 

Cal.— Smmal  v.  Webb.  36  Cal.  197; 
MuUer  v.  Hoggs,  25  Cal.  17S:  Touch- 
ard  V.  Crow.  20  CaL  160,  81  AmD 
108. 

Fla. — ^Platt  V.  Rowand,  64  Fla. 
237,  46  S  S2. 

Oa.— Ballard  v.  Orr,  105  Oa.  191, 
31  SEJ  664. 

Iowa. — ^Abrams  v.  Ervln,  9  Iowa 
87. 

Kan. — Babbitt  v.  Johnson,  16  Kan. 
252. 

Ky.— Drye  v.  Cook,  14  Bush  469; 
Talbott  V.  Hooser,  12  Bush  408. 

Minn. — Piper  v.  Chippewa  Iron  Co.. 
61  Minn.  496,  63  NW  870. 

Miss. — McCraven  v.  Doe,  28  MJss. 
100;  MoRaven  v.  McOuire,  17  Miss. 
34. 

■  Mo. — Stewart  v.  Perkins,  110  Mo. 
660.  19  SW  989;  Small  v.  Field.  102 
Mo.  104.  14  SW  815;  Springer  v.  Mc- 
Spadden,  49  Mo.  299;  Gibbons  v.  Gen- 
try, SO  Mo.  468. 

N.  Y. — Lynch  v.  Livingston,  8  Barb. 
463  [aff  6  N.  T.  4221. 

Pa, — Com.  V.  Read,  2  Ashm.  261. 

Tenn. — Wllkerson  v.  Dennlson,  113 
Tenn.  237,  80  SW  765,  106  AmSR  821 
ftnd  note,  3  AnnCas  297  and  note; 
Ament  v.  Brennan,  1  Tenn.  Ch.  431. 

Tex. — Herndon  v.  Reed,  82  Tex. 
647,  18  SW  665;  Wert  v.  Schneider, 
64  Tex.  327:  Frizzell  v.  Johnson,  80 
Tex.  31;  Cook  v.  Knott,  28  Tex.  85; 
Rose  v.  Newman,  26  Tex.  131,  80 
AmD  646  [overr  contrary  dictum 
Miller  V.  Thatcher,  9  Tex.  482,  60 
AmD  172].  See  also  Thompson  v. 
Johnson,  84  Tex.  648,  19  SW  784. 

Va. — <3ate  City  v.  Richmond,  97 
Va.  837,  83  SE  615. 

[a]  A  deputr  consul  rsnaral  was 
held  to  have  power  to  take  acknowl- 
edgments under  a  statute  authoris- 


ing the  consul  general.  Stew^  v. 
Linton,  204  Pa.  207,  63  A  744. 

[b]  XnfMit  devntr  mmj  take  ao- 
knowl*aginent^->ralbott  v.  Hooser,  12 
Bush   (Ky.)  408. 

[c]  Deputy  vezballr  appointed. — 
The  fact  that  the  appointment  of  a 
deputy  clerk  was  verbal  will  not  In- 
validate an  acknowledgment  taken 
by  him,  he  being  a  de  facto  officer. 
Sharp  v.  Thompson,  100  III.  447,  39 
AmR  61 ;  Farmers*,  etc..  Bank  v. 
Chester,  6  Humphr.  (Tenn.)  458,  44 
AmD  818;  Thompson  v.  Jonnson,  84 
Tex.  648,  19  SW  784. 

TAJ  Pzwnaiptlon  nm  to  avthoHtr 
and  Mpolatment. — (1)  It  haa  been 
held  that  there  Is  a  prima  fticie  pre- 
sumption that  a  deputy  authorised 
by  statute  to  take  an  acknowledg- 
ment, the  certificate  of  which  is  in 
due  form,  was  a  duly  appointed  and 

Jualified  deputy.  Piland  v.  Taylor. 
18  N.  C.  1,  18  SE  70.  See  alao  Col- 
trane vt  Lamb,  109  N.  C.  209,  13  SE 
784.  (2)  And  in  the  case  of  an 
acknowledgment  taken  in  another 
state  bV  ^  deputy,  it  has  been  held 
that  a  certificate  In  due  form  and 
under  seal  la  presumptive  evidence 
of  the  authority  of  the  deputy  and 
the  validity  of  his  acts.  Piper  v. 
Chippewa  Iron  Co.,  61  Minn.  495.  53 
NW  870.  See  also  Summer  v.  Mitch- 
ell, 29  Fla.  179,  10  S  562,  30  AmSR 
106,  14'  LRA  816;  Hope  v.  Sawyer, 
14  111.  254;  Small  v.  Field,  108  Ho. 
104,  14  SW  S16. 

51.    See  infra  }  126. 
53.    Abrams  v.  Ervin,  9  Iowa  87. 
,    68.    Ala. — Pinkard  v.  Ingeraol,  11 
Ala.  9;  Kemp  v.  Porter,  7  Ala.  138. 

Miss. — HoOravan  v..  Doe,  23  Hiss. 
100;  McRaven  v.  McGuire,  17  Miss. 
84. 

Mo.— Springer  v.  McSpadden,  4» 
Mo.  299. 

Tex.— Wcrt  V.  Schneider,  64  Tex. 
327.  See  also  Thompson  v.  Johnson, 
84  Tex.  648,  19  SW  784;  Hemdon  v. 
Reed,  82  Tex.  647,  18  SW  666. 

Va. — Gate  City  v.  Richmond.  97 
Va.  837,  S3  SE  616. 

"One  of  the  duties  the  clerk  Is 
authorised  by  law  to  discharge  Is 
taking  the  acknowledgment  to  deeds: 
and,  It  being  nowhere  provided  by- 
law that  his  deputy  shall  not  per- 
form that  duty,  it  follows  that  he 
can  perform  It  by  the  express  terms 
of  the  section  quoted."  Per  Harri- 
son, J.,  In  date  City  V.  Richmond, 
9?  Va.  387,  889,  88  SE  615. 

64.  Shan)  V.  Thompson.  100  III. 
447,  39  AraR  61:  Farmers',  etc..  Bank 
V.  Chester.  6  Humphr.  (Tenn.)  488, 
44  AmD  318;  Thompson  V.  Johnson. 
84  Tex.  64S,  19  SW  784.  Compare 
Suddereth  v.  Smyth,  36  N.  C.  452. 

Acknowledrmsnt  before  ifm  faot» 
ottoers  ffensvally  see  supra  S  101. 

[a]  Person  aotlng'  as  dnnttr  wtth- 
ont  color  of  antbozitr. — ^Under  Gen. 
St.  c  24  8  21.  providing  that  -^e 
deed~  of  a  married  woman  to  be  ef- 
fectual shall  be  acknowledged  be- 
fore some  of  the  oflUcers  named  In 
the  preceding  section  and  lodged  in 
the  proper  office  for  record,  a  deed 
executed  before  one  who  had  been 
deputy  oounty  dlerk  during  the  first 
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104]  h.  Acknowledgment  Taken  in  Another 
SUte.^  Where  an  instrument  has  been  acknowl- 
edged in  another  state  before  the  deputy  of  an 
officer  authorized  to  take  such  acknowledgment,  the 
deputy  signing  himself  as  such  and  affixing  the  seal 
of  office,  it  will  be  presamed,  in  support  tff  the 
certificate,  that  the  officer  had  authority  to  appoint 
a  deputy." 

105]   c.  In  Whose  Name  Acknowledgment 

Tiken.  It  has  been  held  that  the  deputy  should  act 
in  the  name  of  his  principal,"  and  certify  the  ac- 
knowledgment in  the  name  of  his  principal  by  him- 
self as  deputy,"  and  it  would  seem  to  be  always 
proper  for  an  acknowledgment  to  be  certified  in 
this  way.""    But  it  has  also  been  directly  held  in  a 


term  of  the  clerk  and  continued  to 
act  without  reappointment  during 
his  second  term  was  void,  since  sucE 
deputy  was  not  an  officer  de  facto 
or  de  Jure.  Smith  t.  Cansler,  Si 
Ky.  »67.  7  KyL  317. 

56.  AOkwnrladfmtarta  tafesn  om^ 
wU»  tb»  state  gimsxailr  see  Infra 
H  li)«-108. 

56.  Summer  v.  Ultehell,  29  Fla. 
179,  10  S  562,  30  AmSR  106,  14  LRA 
SI  5:  Hope  V.  Sawyer,  14  111.  254; 
Piper  V.  Chippewa  Iron  Co.,  Bl  Minn. 
495.  53  NW  870. 

M.  Beuley  v.  Curtis,  92  Ky.  506, 
IS  aw  357,  18  KyL,  703;  Talbott  v. 
Hooser.  12  Bush  (Ky.)  408;  WUker- 
eon  V.  Dennieon,  113  Tenn.  237,  80 
SW  765,  106  AmSR  821  and  note, 
3  AnnCas  297  and  note;  Herrln  v. 
Franklin,  1  Tenn.  Ch.  A.  95.  See 
al9o  Abrama  v.  Ervin,  9  Iowa  87. 

"No  discrimination  Is  made  by  say- 
tng  that  the  clerk  shall  do  certain 
acts  in  his  owr  proper  person,  and 
that  others  may  he  done  by  the  dep- 
uty; but  the  language  Is  broad  and 
expUclt,  that  the  deputies  may,  In 
the  name  of  their  principals,  per- 
form the  duties  of  the  chief  clerk. 
The  deputy  has  no  authority  to  act 
In  his  own  name,  but  when  he  per- 
forms an  official  act  In  the  name  of 
the  principal.  It  is  the  act  of  the 
principal  himself.  Taking  the  ac- 
knowledgment of  deeds  and  granting 
certlflcates  thereon  are  among  the 
powers  expressly  devolved  upon '  the 
clerk,  and  the  deputies,  acting  In 
the  name  of  their  principals,  have 
the  same  power  as  the  clerks  them- 
selvea.  As  an  hlatorlcal  fact,  we 
know  that  the  deputies  ,hav«  ejer- 
dsed  this  power  In  the  nnne  of  their 
principals  ever  since  the  organisa- 
tion of  thia  State.  The  practfce  has 
been  universally  acquiesced  in  by 
tlie  courts  and  the  profession,  and, 
as  for  as  our  knowledge  extends,  It 
was  never  before  challenged.  To 
sanction  the  ruling  of  the  Circuit 
Court  in  this  case  would  he  to  un- 
settle fuid  destroy  the  title  to  nearly 
all  the  land  In  the  State."  Per  Wag- 
ner. J.,  in  Springer  t.  HcSpadden, 
49  Ho.  299,  300. 

S8.  Marx  v.  Hanthom,  80  Fed. 
579  [aCr  148  U.  8.  172,  13  SCt  508, 
37  L.  ed.  410];  Samuels  v.  Shelton, 
48  Mo.  444.  See  also  Abrams  V. 
Ervln,  9  Iowa  87. 

la]  Deputy  BlgBlag  only  pzlnol- 
pal's  nams.  Whnrr  a  deputy  clerk 
who  took  an  acknowledgment  omit- 
ted, after  stgnlnr  his,  prinolpara 
name,  to  add  "by"  himself,  "D.  C," 
it  was  held  that  the  certlfieata  was 
not  invalid  on  that  account,  since 
by  the  same  proof  which  showed 
that  the  clerk  did  not  sign  the  same 
it  was  also  shown  that  it  was  signed 
by  the  deputy,  who  was  authorized 
to  do  so.  Talbott  v.  Hooser,  12 
Bush  (Ky.)  408.  See  also  Wllkerson 
V.  Dennison,  113  Tenn.  287,  80  SW 
T65,  1Q6  AmSR  821  and  note,  S  Ann 
Cas  297  and  note  [overr  contrary 
dictum  Beaumont  v.  Teatman,  8 
Humphr.  (Tenn.)  &42] :  Herrln  T. 
Franklin,  1  Tcrin.  Ch.  A.  9S. 


69. 

175. 

Dak. — ^Wilson  v. 
376,  81  NW  -S46. 

Iowa. — ^Abrams  v.  Brvln,  9  Iowa 
87. 

Ky.— Beuley  v.  Curtis,  92  Ky.  BOB, 
18  SW  367.  13  KyL  708.  See  also 
Talbott  v.  Hooser,  12  Bush  408. 

Hiss. — McCraven  v.  Doe,  23  Miss. 
100. 

Mo.~Springer  v.  McSpadden,  49  Mo. 
299 ;  Gibbons  v.  Gentry,  20  Mo.  468. 

Tex. — Terrell  v.  Martin.  64  Tex. 
121. 

Wis. — Sohrelber  v.  Kaehler,  49 
Wis.  291,  5  NW  817;  Huey  v.  Van 
Wle,  23  Wis.  613. 

See  Halbouer  v.  Caenin,  45  Colo. 
507,  101  F  763:  Ament  v.  Brennan. 
1  Tenn.  Ch.  431. 

But  see  MacKenzle  v.  Jackson,  82 
Qa.  80,  85,  8  SE  77  (where  the  court 
was  "Inclined  to  think  that  when  the 
deputy-clerk  certlfles,  he  must  cer- 
tify over  his  own  signature,  and  not 
that  of  the  principal  clerk'');  Beau- 
mont T.  Yeatman,  8  Hnmi)hr.  (Tenn.) 
542. 


number  of  oases  that  an  acknowledgment  taken  by 
a  deputy  in  his  own  name  is  sufficient  and  where 
by  statute  the  deputy  is  an  independent  officer, 
clothed  with  certain  powers  and  duties  separate  and 
distinct  from  his  principal,  he  may  of  course  set  in 
his  own  name.*' 

[$  1061  5.  Acknowledgments  Taken  ontaide 
the  Stata^— a.  In  Otker  States— (1)  In  General. 
Since  acknowledgments  of  conveyances  are  governed 
by  the  law  of  the .  place  where  the  property  con- 
veyed is  located,**  an  acknowledgment  taken  in. 
another  state  is  effective  in  the  state  where  the  land 
lies  only  when  taken  before  a  person  authorized  by 
the  laws  of  the  latter  state  to  take  acknowledg* 
ments.**'  In  all  of  the  states  provision  is  made  for 
Cal. — Muller  v.  Bogga,  28  Cal.  ^Om^son^  T.  Johnaon,  84  Tex.  648, 

Biiasell,  4  Dak.      ei.    Halbouer  v.  Caenin,  45  Colo. 

507,  101  P  763;  Waddingham  V.  Dick- 
son. 17  Colo.  223.  29  P  177;  Willa- 
mette Falls  C^ai,  etc.,  Co.  v.  Gor- 
don, 6  Or.  175. 

[a]  Where  a  devaty  olerk  Is  ex- 
pvMSlr  authorised  by  atatnta  to  taka 
aokaowledgments  he  may  properly  do 
so  In  his  own  name.  Ballard  v.  Car- 
mlchael,  83  Tex.  855,  18  SW  734; 
Herndon  v.  Reed,  82  Tei.  647,  18  SW 
66B. 

ea.  Mode  of  taUag  acknowledg- 
ments ontsida  of  the  state  see  Infra 
fl  140-141. 

Additional   oerttfleata   Of  authm- 
tlolty    and    oonformttr    see  Infra 
IS  251-262. 
es.    See  supra  !  3. 
64.    Ala. — Hayes  v.  Banks,  182  AIa> 
354,  31  S  464. 

Ark.— Elliott  V.  Pearce,  20  Ark. 
508. 

Cal.— Kimball  v.  Sample,  26  CaL 
440. 

Ga. — Crummey  v,  Bentley,  114  Oa. 
746,  40  SE  766. 

Ind. — Woods  V.   Polhemus,   8  Ind. 
60:  Dawson  v.  Shirley,  6  Blackf.  531. 
Ky. — Maupln  v.  Face,  3  KyL.  58. 
Mo. — Vincent  v.  Means,  207  Mo. 
709.  106  SW  8. 

N.  J.— Barle  v.  Earle,  16  N.  J.  Lu 
273. 

N,  Y. — Dlas  V.  Glover,  Hoftm.  71. 
N.  C— Wood   v,   Lewey.   168  N. 
a  401,  69  SE  268. 

Tenn. — Woods  v.  Bonner,  89  Tenn. 
411,  18  SW  67. 

W.  Va.— Webb  v.  RItter,  60  W. 
V&.  19S,  64  8K  484;  Peterson  v.  Ank- 
rom,  26  W.  Va.  66;  Campbell  v. 
Hughes,  18  W.  Va.  188. 

KarrlM  wontaa's  aokBOWtednuafr 
otttslda  tha  state  see  Infra  B  109. 

Other  <|nestlons  ralatlng  to  ac- 
knowladgments  takeu  outside  th* 
state  see  Infra  SS  140-141.  . 

[a]  Whera  oaly  oflloen  of  tha 
home  state  are  authorised  by  the 
statute  to  take  the  acknowledgment 
of  an  Instrument,  such  Instrument 
cannot  be  legally  acknowledged  be- 
fore any  officer  of  another  state. 
Heam  v.  Smith,  69  Ga.  704;  Law- 
rence V.  HelBter,  S  Harr.  A  J.  (Md.) 
871. 

[b]  "Aaj  ellloar  authorised  by 
law." — ^Under  an  Illinois  statute  pro^ 
vldlng  that  a  chattel  mortgage  might 
be  acknowledged  In  another  state 
before  "any  officer  authorised  by  law 
to  take  acknowleiUrmeiits  of  deeds/* 
it  was  held  that  this  meant  any  of- 
flcer  authorized  by  the  tews  of  Illi- 
nois, not  of  the  state  where  the 
acknowledgment  was  taken.  Hewitt 
v.  WatertowD  Steam  Engine  Co.,  66 
111.  A.  163. 

[c]  Presiunptlon  as  to  authority. 
— In  the  absence  of  proof  to  the  con- 
trary, the  court  will  presume  that 
the  laws  of  a  sister  state  are  similar 
to  its  own,  and  hence  that  a  Justice 
of  the  peace  in  Nebraska  could  take 
an  acknowledgment  of  a  deed  of 
adoption.  Bresser  v.  Saarman,  IIS 
Iowa  720,  84  NW  920. 


[a]  Aeknowledgmsnt  taken  by 
pxuiolpal  and  signad  by  deputy. — A 

certincate  of  acknowledgment  pur- 
porting to  be  taken  by  a  clerk,  but 
signed  by  the  deputy  as  deputy.  Is 
valid,  the  law  presuming  that  the 
acknowledgment  was  made  before 
the  clerk,  and  that  he  authorized  the 
deputy  to  sign  the  certificate.  Ament 
V.  Brennan,  1  Tenn.  Ch.  431.  See 
also  Duff  V.  Wynlcoop,,  74  Pa.  800. 
Signature  of  cnBcw  generafly  see 
infra  !  174. 

ea  Cal. — Touchard  v.  Crow,  20 
Cal.  160.  81  AmD  108. 

Colo. — ^Whddlngham  v.  Dickson,  17 
Colo.  223.  29  P  177. 

Fla.— Piatt  V.  Rowand,  54  Fla.  237, 
46  8  82;  Summer  v.  Mitchell,  29  Fla. 
179,  10  S  668,  SO  AmSR  106,  14  IiRA 
816. 

Ga.— Ballard  v.  Orr,  105  Ga.  191, 
31  SE  654. 

Miss. — McCraven  v.  Doe,  23  Miss. 
100. 

Or. — ^Willamette  Falls  Canal,  etc., 
Co.  V.  Gordon,  6  Or.  176. 

Tenn. — ^Wllkerson  v.  Dennison.  113 
Tenn.  237,  80  SW  765,  106  AmSR  821 
and  note,  8  AnnCas  297  and  note; 
Tipton  V.  Jones,  10  Helsk.  5S4;  Beau- 
mont V.  Teatman,  8  Humphr.  642. 

Tex. — Ballard  v.  Carmlchael,  83 
Tex.  355,  18  SW  784;  Herndon  v. 
Reed,  82  Tex.  647,  18  SW  666. 

[a]  Vha  dspn^  naj  oarUfy  iu 
naaaa  of  aUhar  litMwait  or  Ua  wlu- 
otaML — ^Halbouer  v.  Cuenln,  46  Colo. 
607,  101  P  763;  Wllkerson  v.  Denni- 
son. 113  Tenn.  237.  80  SW  765,  3 
AnnCas  297  and  note,  106  AmSR  821 
and  note. 

[h]  Ignlng  aa  "spadal  deputy," 
— ^Where  an  acknowledgment  was 
properly  taken  by  a  deputy  clerk 
who  had  authority  to  take  it.  It  was 
held  that  his  signing  the  certificate 
as  "special  deputy"  (no  such  office 
being  provided  for  by  law)  would 
not  Invalidate  the  certificate,  such 
words  being  treated  as  surplusage. 
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taking;  acknowledgments  in  other  states,"  by  statutes 
which  confer  authority  on  various  offlcers,'*  and 
an  acknowledgment  before  an  officer  so  designated 
is  valid  in  the  state  under  whose  statutes  it 
was  taken,  regardless  of  whether  or  not  the  officer 

SS.   See  the  foUowlQf  cases:  _  [a] 

U.  S.— CulbertBon  v.  H.  Whitbeek 
Co.,  127  U.  S.  S2«.  8  set  11S6.  32 
Li.  >ed.  134;  Carpenter  v.  Dexter,  8 
Wall.  513,  19  L.  ed.  426;  QlUesple 
V.  Beed.  10.  F.  Cao.  No.  M36,  8  Mc- 
l^n  877-  Gordon  v.  Bobart.  10  P. 
Caa.  No.  B,«09,  2  Sumn.  401:  Doe  V. 
NelBon,  17  T.  Cam.  No.  9,771,  S  Mc- 
Lean 383;  Morton  v.  Smith,  17  F. 
Cas.  No.  9j8<7.  Z  DHL  316;  Doe  v. 
Smith,  23  F.  Cas.  No.  18.644,  8  Mc- 
lean 362. 

Ala. — Torrey  v.  Forbes,  94  Ala.  135, 

10  S  320;  Ooree  v.  Wadsworth,  91 
Ala.  416,  8  S  712;  Hart  v.  Robs,  67 
Ala.  618;  Toubnln  T.  Austin,  6,  Stew. 

*  P-  ^ 

Ark. — Worsham    v.    Freeman,  34 

Ark.  56. 

Ga. — Cunningham  v.  Barker.  109 
Ua.  613,  35  BE  53;  MacKenzie  v. 
Jackson,  82  Ga.  80,  8  SB  77. 

111. — Dawson  v.  Hayden,  67  111. 
52;  Harding'  v.  Curtis,  45  111.  252; 
Bowman  v.  Wettlg,  39  IlL  416;  Dun- 
lap  V.  Daugherty,  20  111.  3B7;  Mon- 
tag  V.  Linn,  19  IlL  398:  Adams  v. 
BiBhop,  19  IlL  896:  Phillips  v.  Pec., 

11  IlL  A-  340.  ,  . 
Ind. — Beneflel   v.    Aughe,    93  Ind. 

401;  Steeple  v.  Downing,  60  Ind.  478. 

Iowa. — Jones  v.  Berkshire,  15  Iowa 
248,  83  AmD  412. 

Ky.— Herd  v.  Clat,  12  SW  466;  Mc- 
Cullook  V.  Myers,  1  Dana  622;  Eyeing 
V.  Savary,  3  Bibb  235. 

Mich. — Gray  v.  Waldron,  101  Mtch. 
612,  60  NW  288;  Brooks  v.  Fair- 
child,  36  Mick.  Sni  Shotwell  V.  Harri- 
son, 22  Mich,  ilv;  Galpln  v.  Abbott, 
6  Mich.  17. 

Mo.— Small  v.  Field,  102  Mo.  104, 
14  SW  816;  Crlspen  v.  Hannavan,  SO 
Mo.  415;  Lamarque  v.  Langlals,  8 
Mo.  328. 

Nebr.— Galley  v.  Galley,  14  Nebr. 
174,  15  NW  318:  Green  v.  Gross.  12 
Nebr.  117.  10  NW  469;  Hoadley  v. 
Stephens,  4  Nebr.  431. 

N.  H.— Southerln  v.  Mendum.  6  N. 
H.  420. 

N.  Y.— Matter  of  Wilcox,  1  Misc. 
56,  21  NTS  780.  Pow.  Surr.  182;  Peo. 
V.  New  York,  6  AbhPr  180.  See  also 
Dlas  V.  Glover,  Hoffm.  71. 

Ob. — ^Llvlngstan  v.  McDonald,  9 
Oh.  1«8:  Allen  v.  Parish,  S  Oh.  107. 

Pa.-— atevena  v.  Martin,  18  Pa. 
101:  Green  v.  Drinker,  7  Watts  &  S. 
440;  Crelgh  ▼.  Beelin,  1  Watts  ft  S. 
83:  Sandford  v.  Decamp,  8  Watts 
642:  Crlswell  T.  Altemus,  7  Watts 
665. 

Tenn. — Murdock  v.  Memphis,  etc., 
R.  Co.,  7  Baxt.  667;  Oalt  v.  DlbreU, 
10  Yerg.  146;  McCulloch  V.  Xhidaly, 
3  Yerg.  346. 


Va. — Hassler  v.  KlnfT.  9  Gratt.  (60 
Va.)  115;  Cales  v.  Miller,  8  Gratt. 
(49  Va.)  6;  Shanks  v.  Lancaster,  6 
Gratt.  (46  Va.)  110.  BO  AmD  108: 
Lockrldge  v.  Carlisle,  2  Leigh  (29 
Va.)  186;  Sexton  v.  Pickering,  3 
Rand.  (24  Va.)  468. 

Wash. — Carson  v.  Thompson,  10 
Wash.  296,  38  P  1116. 

■W-.  Va. — Wise  V.  Postlewalt,  S  W. 
Va.  462. 

Wla — FIshet-  v.  Vaughn,  76  Wis. 
609,  44  NW  831,  883;  Smith  v.  Garden, 
28  Wis.  686. 

[a]  Artleles  of  IscorporatioB  may 
be  acknowledged  in  another  state. 
Humphreys  v.  Mooney,  5  Colo.  282. 

[b]  Acknowledgmeat  required  to 
tm  taken  In  oonntj  of  MkMnrtadfrWs 
restdenoe, — Harris  v.  Price.  14  B. 
Mon.  (Ky.)  414. 

Cd  statutes  reanlrlnff  ffrantor  to 
be  resident  of  state. — See  Richards 
V.  Randolph,  20  F.  Cas,  No.  11,772, 
6  Mason  116;  Graham  t.  Wfaltely,  26 
N.  J.  L.  254:  Cales  v.  Miller,  8  Gratt. 
(49  Va.^  6. 

m.   Ses  the  state  atatttt«s. 


'Ooumissloner  In  Ohanoery 
of  a  eonrt  of  record."— Under  Code 

f 2601,  providing  that  a  deed  shall 
e  admitted  to  record  on  acknowl- 
edgment before  a  "commissioner  in 
chancery  of  a  court  of  record,"  a 
deed  is  entitled  to  record  when  ac- 
knowledged before  a  person  de- 
scribed in  the  certificate  merely  as  a 
"commissioner  in  chancery  for  the 
city  aforesaid,"  etc,  where  it  appears 
that  in  the  state  In  which  the  ac- 
knowledgment was  taken  there  are 
no  commissioners  in  chancery  ex- 
cept for  courts  of  record.  Hurst  v. 
Leckle,  97  Va.  660,  84  8B3  484,  76 
AmSR  798. 

67.  Ramsay  v.  Peo.,  197  111.  B94, 
64  NE  5S6  [alt  97  IlL  A.  296]. 

68.  Taylor  v.  Shields,  6  Lltt. 
(Ky.)  296. 

[a]  "Snpreme  or  sn^zlor  oovrt." 
— An  acknowledgment  taken  before  a 
county  court  is  not  sufHcient  under 
a  statute  empowering  "the  supreme 
or  superior  court  of  any  state"  to 
take  it.  Tillman  v.  Cowand,  20  Misa 
262. 

[b]  Two  jnstloes  not  n  eonrt. — 

Under  a  statute  authorixing  the  tak- 
ing of  an  acknowledgment  In  another 
state  by  a  "court,"  It  was  held  that 
an  acknowledgment  taken  before  two 
justices  of  a  court  was  insnfliclent 
where  three  or  more  Justices  were 
necessary  to  constitute  auch  a  court. 
Loree  V.  Abner,  67  Fed.  169,  6  CCA. 
302. 

[c]  Aoknowledniant  must  be  tak- 
en by  whole  ooort. — Under,  a  statute 
requiring  the  acknowledgment  to  be 
taken  before  a  "court,"  one  taken 
before  a  part  only  of  the  judges  con- 
stituting such  court  Is  invalid.  Xjoree 
V.  Abner,  57  Fed.  159,  6  CCA  802. 

[d]  The  Tlqrlnia  sot  of  181B  did 
not  authorise  a  court  of  another  state 
to  take  acknowledgments,  Lockrldge 
V.  Carlisle,  2  Leigh  (29  Va.)  186. 

69.  Blackwell  v.  Patton,  7  Cranch 
(U.  S.)  471,  3  L.  od.  408;  Cunning- 
ham V.  Barker,  109  Ga.  613,  36  BE 
53. 

[a]  Aoknowledgmenta  may  be 
ti^en  by  (1)  a  judge  of  the  supreme 
or  superior  court  (Wright  v.  Wells, 
12  N.  J.  L.  131),  (2)  a  Judge  of  a 
court  of  common  pleas  -  (Sandford  v. 
Decamp,  8  Watts  (Pa)  642),  or  (3) 
an  associate  judge  of  a  county  court 
(Crlswell  V.  Altemus.  7  Watts  (Pa.) 
565). 

[hi    Meaning'  of  ^'mpsxtox  oovrt.'' 

— (1)  Under  a  statute  authorising 
"any  judge  or  justice  of  the  supreme 
or  superior  court,  of  any  state"  to  take 
acknowledgments.  It  was  held  that 
only  the  judges  of  the  highest  court 
In  a  state  were  Intended,  and  that  a 
Judge  of  the  court  of  common  pleas 
in  Philadelphia  was  not  within  the 
terms  of  the  statute.  Wright  v. 
Wells,  12  N.  J.  li.  131.  (2)  But  In 
May  v.  McKeenon,  6  Humphr.  (Tenn.) 
207,  under  a  statute  using  the  same 
language,  it  was  held  that  the  terms 
referred  not  to  the  style  or  designa- 
tion of  the  court  but  to  Its  grade  or 
dignity  In  point  of  Jurisdiction,  and 
that  a  judge  of  a  court  of  general 
Jurisdiction  and  superior  to  all  other 
courts  in  the  state,  except  the  su- 
preme court,  was  within  the  intent  of 
the  statute. 

7a  Ga.— Ford  V.  Nesmlth,  11?  Ga. 
210.  43  SE  483. 

111.— Bowman  v.  Wettig.  39  111.  416. 
Minn. — Piper  v,  Chippewa  Iron  Co., 
51   Minn.  495,  499.  63  NW  870.  64 
NW  486. 

Mo. — Robinson  v.  Nolan.  162  Ho. 
560,  64  SW  469. 

N.  C. — Pen  land  v.  Barnard,  146 
N.  C.  378.  59  SB  1109;  Barcello  v. 
Hapgood.  il8  N.  C.  712,  24  SE  124. 

tal   JUffO  M  tH&A  of  Ui 


had  Authority  to  take  sneh  acknowledgments  under 
the  law  of  his  own  state."^  \ 
Authority   is    most   tumaUy   conferred  npon 

courts,"  or  the  individual  judges  thereof,"  clerks 
of  courts,™  justices  of  the  peace/"-  notaries  pub- 

oonxt^Where  a  deed  of  land  is  exe- 
cuted out  of  the  state,  it  mar  be  at- 
tested by  a  Judge  of  a  court  of  record 
who  Is  clerk  of  his  own  court,  and 
the  attestation  certified  by  him  un- 
der the  seal  of  the  court  Sfoore  t. 
Hin,  59  Ga.  760. 

[b]  Attestation  nndor  aoal  of 
oonrt. — Under  Civ.  Code  I  SCSI,  pro- 
viding that  a  clerk  of  court  attestiag 
a  deed  shall  do  so  under  the  swal  of 
the  court,  a  clerk  of  a  court  of  ree- 
ord  In  another '  state  may  attest  the 
execution  of  a  deed  conveying  lands 
in  Georgia,  signing  the  doea  as  a 
witness,  and  then  certifying  under 
the  seal  of  the  court  that  as  a  wit- 
ness he  attested  the  deed  and  that 
the  court  of  which  he  Is  olerk  is  a 
court  of  record.  Ford  t.  Naamlth, 
117  Ga.  210,  43  SB  483. 

[c1  A  outlflcate  of  aoknowlodg- 
ment  to  a  power  of  attom^  to  con- 
vey lands,  showing  that  it  was  ac- 
knowledged before  the  clerk  of  the 
Inferior  court  of  a  certain  fM>unty 
of  another  state,  a  court  having  a 
seal,  and  being  certlfled  to  under  the 
hand  of  the  clerk  and  seal  of  the 
court  to  which  he  was  clerk,  com- 
piles literally  with  Rev.  St  (1855; 
M  17.  18  (Gen.  SL  LliSS}  |l  9,  12) 
relative  to  taking  acknowledgments 
of  such  instruments,  and  is  therefore 
valid.  Robinson  T.  Nolan,  162  Mo. 
560,  64  SW  469. 
[d]    Clerk  and  «x  oflUdo  notarjr. — 


A  certlflcate  of  acknowledgrment, 
taken  in  another  state,  which  stated 
that  the  maker  of  the  Instrument 
came  before  a  notary  public  and 
which  was  attested  by  the  person 
making  the  certificate  as  chancery 
clerk  and  ex  officio  notary  public, 
was  sufficient  to  admit  the  Instru- 
ment to  record  under  the  law  in  force 
in  Indian  Territory  prior  to  state- 
hood. Skelton  V.  DiU.  30  OkL  278, 
119  P  267. 

[e]  Clerk's  seal  Jvdlolallr  notiood. 
— feircello  V.  Hapgood,  USN.  C.  712. 
24  SB  124.  See  also  Ford  v.  Nesmlth, 
117  Ga.  210,  43  SB  483. 

if]  OoastttntloBaUtr  of  stntnte 
enlarging  class  of  offloom  atttkorlsed 
to  take  aoknowlsdgmemts.! — Acts 
(1883)  p  187  c  129.  which  allowed 
probate  of  4eeds  to  be  taken  by  a 
clerk  of  a  superior  court  and  certl- 
fled under  the  official  'Oeal  of  such 
court,  was  amended  by  Acts  C1S85} 
p  62  c  11,  by  striking  out  the  words 
'^'Buiterior  court,"  and  substituting 
therefor  the  words  "court  of  record." 
and  it  has  been  held  "that  such 
legislation  Is  constitutional  where  it 
does  not  affect  vested  rights."  Pen- 
land  V.  Barnard.  146  N.  C.  S78.  58 
SB  1109. 

[g]  »— idsnos  of  aeknowledvor. — 

A  clerk  of  court  has  such  authority, 
regardless  of  whether  or  not  the  per- 
son making  the  acknowledgment  Is 
a  resident  of  the  state  where  it  is 
taken.  Barcello  v.  Hapgood,  118  N. 
C.  712,  24   SE  124. 

71.  Gillespie 'V.  Johnston,  Wright 
(Oh.)  281. 

[a]  Two  Jmstlees. — (1)  In  some  of 
the  earlier  statutes,  provision  was 
made  for  the  taking  of  acknowl- 
edgments by  two  Justices  of  the 
peace.  See  Harris  v.  Price.  14  B. 
Mon.  (Ky.)  414;  Winston  v.  Gwath- 
mey,  8  B.  Mon.  (Ky.)  19*.  Miller 
Henshaw,  4  Dana  (Ky.)  826;  Shanks 
V.  Lancaster,  6  Gratt.  (46  Va.)  110, 
50  AmD  108:  Lockrldge  v.  Carlisle, 
2  Leigh  (29  Va.)  186.  (2)  But  under 
the  Maryland  act  of  1866  two  jus- 
tices of  the  District  of  Columbia 
could  not  take  the  acknowledgment 
of  a  conveyance  of  personalty.  Ber- 
ry V.  Matthews,  13  Md.  687. 

[b]  ««Wtles"  moivaos  Jwlloa  of 
-A   atatuto  authorising 
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Ite,^'  mayors"  or  other  chief  officers^*  of  cities  and 
towns,  and  eonimissioiiOTS  of  deeds  appointed  in 
uther  states  to  take  the  acknowledgments  of  instra- 


ments  relatiz^  to  property  located  in  the  state  by 
which  they  are  appointed/'* 
OfiLoen  not  al^ihoiiied.  An  acknowledgment  be* 


"any  Govarnor,  Chief  Justice,  Mayor, 
or  other  Justice  of  either  of  the 
United  States,"  to  take  acknowledsr- 
ments  Includes  Justices  of  the  peace. 
Helms  V.  CBaonon.  20  Oa.  132. 

[cj  J«>tio«  limriaM  ofllolal  ■—]■■■ ' 
Under  a  statute  authorizing  an  ac- 
knowledgment to  be  taken'' in  another 
state  by  a  Justice  of  the  peace  hav- 
ing an  ofllcfal  seal.  It  was  held  that 
an  acknowledgment  was  insufhclent 
which  was  certified  under  the  private 
seal  of  a  Justice  who  also  certi^ed 
that  he  had  no  ofllcial  seal.  Norrls 
V.  BUlingsley,  48  Fla.  102.  87  8  B64. 
[d]    luyor  cw  other  oUsf  ntaffl*- 


  -(1)  Under  a  statute  requiring 

acknowledgments  to  be  taken  nefore 
the  mayor  or  other  chief  magistrate 
or  officer  of  the  place  where  taken,  an 
acknowledgment  taken  before  a  jus- 
tice Is  not  valid  unless  It  appears  that 
he  Is  the  chief  magistrate  (Cassell 
V.  Cook^  8  Serg.  A  R.  (Fa.)  268,  11 
AmD  610),  <2)  and  where  such  stat- 
ute pravides  that.  In  case  there  he 
no  city  or  town  in  the  county  of  the 
grantor's  residence,  the  acknowledg- 
ment may  be  taken  by  two  magis- 
trates of  the  county,  an  acknowledg- 
ixMBt  taken  by  sucn  magistratea  Is 
not  sumcient  ft  It  appears  that  there 
is  in  fa4it  a  city  or  town  In  the  coun- 
ty  XMiller  t.  Henshaw,  4  Dana  (Ky.) 
32i).  (S)  But  wbera  tt  was  shown 
that  there  was  no  mayor  or  chief 
magistrate  In  the  place  It  was  held 
that  an  adcnowleagment  taken  by 
two  Justices  was  valid,  although  the 
statute  did  not  provide  for  such  a 
contlng'ency.  Mclntire  v.  Ward,  6 
Binn.  (Pa.)  296,  6  AmD  417. 

[e]  Aa  "aUermaa"  of  a  ol^  (1) 
who  Is  clothed  with  the  authority 
of  a  Justice  of  the  peace  falls  within 
a  statute  allowing  acknowledgments 
to  be  taken  by  a  ^'magistrate"  (Gor- 
don V.  Hobart,  10  F.  Cas.  No.  5.609, 
2  Sumn.  401,  (2)  and,  in  the  absence 
of  evidence  to  the  contrary,  it  wlU 
be  presumed  that  an  alderman  is  a 
Judtice  of  the  peace  when  he  under- 
takes to  act  as  such  (Welles  v.  Cole, 
6  Gratt,  (47  Va.)  64B).  ,  „ 

73.  Ala- — Goree  v.  Wadsworth,  91 
Ala.  416,  8  8  712;  Toulmln  v.  Austin, 
5  Stew.  &  P.  410. 

Oa, — Visard  v.  Moody,  119  Ga.  918, 
47  SE  348;  Durrence  v.  Northern 
Nat.  Bank,  117  Ga.  386.  43  SB  72ff. 

IlL — Ramsay    v.    People,    197  IlL 
591,  64  NE  649,  90  AmSR  177  [aff 
Glos  V.  Gerrlty.  190 


A.  296]; 
NE  ( 


97  ^11.  ^. 

IlL  646.  60  Nfi  833;  Hewitt  v.  Water- 
town  Steam  Engine  Co.,  66  111.  153. 

Ind. — Woods  V.  Pplhemus, .  8  Ind. 
60. 

Ky.— Herd      Cist.  12  SW  4«6. 

Nebr. — Galley  v.  Galley.  14  Nebr. 
174,  16  NW  318;  Green  v.  Gross,  12 
Nebr.  117.  10  NW  469. 

N.  H.— Bellows  V.  Cupp,  20  N.  H. 
492;  Southarin  t.  Hendum,  6  N.  H. 
480. 

K.  C. — EvanB  v.  Etheridge,  99  N. 
C  43.  6  SB  386. 

[a]  Xx  ottolo  BOtatTo— Under 
Code  II  1800,  1801,  provldins  that 
powers  Of  attorney  mar  he  acknowl- 
edged in  other  Mates  before  notaries 

fiubllo,  A  power  <rf  attorney  purport- 
ng  to  have  been  acknowledged  In 
another  state  before  one  who  signs 
the  certificate  as  "J.  P.  and  ex  officio 
notary  public,"  which  Is  impressed 
with  hfs  notarial  seal,  and  gives 
name  of  state,  county,  and  oRlce,  as 
required  by  the  code  IS  1106.  1107,  Is 

Erima  facie  valid,  and  is  admissible 
1  evidence.    Ooree  v.  Wadsworth,  91 
Ala.  416,  S  8  712. 

[b]  Proof  of  aatIiorlt7. — ^TJnder  a 
statute  providing  that  acknowledg- 
ment of  a  chattel  mortgage  In  another 
Ftate  shall  be  before  "any  officer 
authorized  by  law  to  take  acknowl- 
ednnent  of  deeds,"  acknowledgment 
before  a  notary  piibllc  is  good  with- 
out proof  of  nls  authority  under  the 


law  where  the  acknowledgment  was 
taken ;  a  notary's  acknowledgment  6f  a 
deed  in  another  state  being  sufficient, 
under  the  statute,  without  such  proof. 
Hewitt  V.  Wfttertown  Steam-£&igin« 
Co.,  66  III.  A.  153. 

[c]  Beoording  of  eomialsslo&r~ 
In  Colorado  a  copy  of  the  notary's 
commission,  certified  by  the  secretary 
of  the  state  or  territory  under  the 
seal  thereof,  must  be  recorded  In 
the  county  where  the  land  is  situ- 
ated. Denny  v.  Ashley,  12  Colo.  165, 
20  P  331;  Qulmby  t.  Boyd,  8  Colo. 
194,  6  P  462. 

73.  Ala. — Lucas  v.  Boyd,  166  Ala. 
427,  47  S  209. 

Ky. — Miller  v.  Henshaw.  4  Dana 
326;  McCuUoch  v.  Myers,  1  Duia  622; 
Ewing  v.  Savary,  8  Bibb  286;  Gill  v. 
Light-  5  KyL  933. 

N.  T.— Fryer  v.  Rockefeller,  63  N. 
T.  268. 

Oh. — Moore  v.  Moore,  3  Oh.  St.  154. 

Pa— Bigler  v.  Cloud.  14  Pa.  361. 

Va. — Hassler  v.  King,  9  Gratt.  (50 
Va.)  115;  Galea  v.  Miller,  S  Gratt. 
(49  Va)  6. 

[a]  iBuror  pMsumed  to  lie  magis- 
trate.— Under  a  statute  authorizing 
acknowledgment  before  a  Justice  of 
the  peace  or  magistrate  of  any  of 
the  United  States,  It  was  held  that 
an  acknowledgment  taken  fifty  years 
before  by  the  mayor  of  a  cl^  of 
New  Tork  would  be  upheld  in  the  ab- 
sence, of  any  showing  that  suoh 
mayor  was  not  a  magistrate  under 
the  laws  of  New  York  at  the  time 
the  acknowledgment  was  taken.  Pal- 
mer v.  Stevens,  11  Cusb.  (MassJ  147. 

74.  Mclntire  v.  Ward,  8  Teates 
(Pa.)  424,  6  Binn.  296,  6  AmD  417 
(holding  that  under  a  statute  re- 
Qulring  the  acknowledgment  to  be 
made  before  "any  mayor,  chief  mag- 
istrate, or  officer"  of  the  place  where 
made.  It  was  held  that  an  acknowl- 
edgment of  a  deed  which  was  taken 
by  two  Justices  of  the  peace  of  a 
county  under  the  county  seal  and 
which  bore  a  certificate  of  the  county 
clerk  stating  that  there  were  at  that 
time  no  superior  officers  In  the  coun- 
try,  was  sufficient  to  admit  the  deed 
In  evidence).    See  also  supra  note  73. 

[a]  Where  oharacter  as  oUef  of- 
floers  not  sliowii>— ^An  acknowledg- 
ment taken  by  two  Justices  of  the 
peace  under  such  a  statute  was  not 
sufficient  In  the  absence  of  any  show- 
ing that  they  were  the  chief  officers 
of  the  place  where  the  acknowledg- 
ment was  taken.  Rhoades  v.  Selln, 
20  F.  Cas.  No.  11,740,  4  Wash.  715; 
Cassell  v.  Cooke,  8  Serg.  &  R.  (Pa.) 
268.  11  AmD  610. 

75.  Ala.— Keller  v.  Moore,  51  Ala. 
840. 

Ga. — Balrd  v.  Evans,  68  Ga.  350. 

Ind. — Steeple  v.  Downing,  60  Ind. 
478;  Woods  t.  Polhemus,  8  Ind.  60. 

I^. — Leibe  v.  Hebersmith,  39  La. 
Ann.  1050.  3  S  283;  Puckett  v.  Law, 
26  La.  Ann.  695 ;  Langlev  t.  Bur- 
rows. 15  La.  Ann.  392;  Fellows  v. 
Jeter,  10  La.  Ann.  181. 

Mich. — Gray  v.  Waldron,  101  Mich. 
612,  60  NW  288. 

Nev. — Johnson  v.  Badger  Mill,  etc., 
Co..  18  Nev.  351. 

N.  a— Barcello  v.  Hapgood,  118  N. 
C.  712,  24  SE  124:  James,  etc.  Buggy 
Co.  V.  Pegram,  102  N.  C.  640,  9  SE 
412;  Evans  v.  Etherldge,  99  N.  C  43, 
5  SE  886;  Simmons  t.  Qholson,  SO 
N.  C.  401.  ^  ^  ^ 

Oh.— Brannon  v.  Brannon,  z  Dlsn. 
224. 

Pa.— Hults  V.  Aokley,  68  Pa.  142; 
Jaques  v.  Weeks,  7  Watts  261. 

Tex. — Thorn  v.  Fra*er,  60  Tex.  259; 
Davis  V.  Roosevelt,  63  Tex.  305:  Mon- 
roe V.  Arledge.  23  Tex.  478;  Wren  v. 
Howland,  83  Tex.  Civ.  A.  87,  76  SW 
894 

[a]    Veoesaitr  for  Aowlaf  of  aa- 

wacttr^—A.  commtssioner'a  authority 
to  take  admowledgments  need  not  be 


shown,  the  courts  being  presumed  to 
know  the  civil  officers  of  the  state. 
Dodge  v.  American  Freehold  Land 
Mortg.  Co.,  109  Ga.  894,  34  SE  872; 
Fisk  V.  Hopping,  169  111.  105,  48  NE 
323.  See  also  Irving  v.  Brownell,  11 
111.  402;  Thompson  v.  Schuyler,  7 
111.  271;  Vance  v.  Schuyler,  6  111.  160. 
But  see  Uhler  v.  Hutchinson,  28 
Pa.  110,  where  it  was  held  that  the 
certificate  must  state  that  the  com- 
missioner was  authorised  by  the 
governor  to  take  acknowledgments. 

[b]  Snftdnny  of  redtal  as  to 
aathovttj, — Where  the  attesting  wit- 
ness to  a  deed  executed  In  New  York 
recited  in  the  body  of  his  certificate 
that  he  was  "a  commissioner  resi- 
dent in  the  city  of  New  York,  duly 
commissioned  and  Qualified  by  '  the 
executive  authority,  and  under  the 
laws  of  the  state  of  Georgia,  to  take 
acknowledgments  of  deeds,"  and 
after  his  signature  were  added 
the  words  "a  comnilssioner  of 
deeds  for  New  York,"  it  was  held 
that   the  recital   in   the  certlfleate 

Krima  facie  established  the  fact  of 
Is  official  power  to  attest  deeds  In 
New  York  for  lands  in  Georgia.  Wil- 
liams v.  Moore.  68  Ga.  686. 

[ci  Flae*  of  restdeaoe  of  penoa 
T»*fcftiy  aokaowl«dffauat^(l)sltwas 
held  under  the  former  laws  of  North 
Carolina  that  a  commissioner  ap- 

Klnted  by  the  governor  to  take  ao- 
owledgments  ui  other  states  could 
take  acknowledgments  of  those  per- 
sons only  who  were  nonresidents  of 
North  Carolina.  De  Courcy  v.  Barr. 
46  N.  C.  181.  (2)  But  it  Is.now  held 
to  be  immaterial  whether  the  person 
making  acknowledgment  is  a  resi- 
dent of  the  state  of  North  Carolina 
or  Is  domiciled  in  the  state  In  which 
the  acknowledgment  is  made.  Ma- 

Shis  V.  Pegram,  107  N.  C.  505,  12  SE 
35;  Buggy  Co.  v.  Pegram,  102  N.  C. 
640,  9  SE  412.  (3)  But  under  the 
New  Jersey  law  he  must  reside  in 
the  state  where  the  acknowledgment 
is  made.  If  the  residence  of  the 
grantor  appears  on  either  the  face 
of  the  deea  or  the  certificate  of  ac- 
knowledgment, this  is  sufficient 
prima  facie  evidence  of  the  officer's 
Jurisdiction,  and  if  It  does  not  so 
appear  It  may  be  shown  by  evidence 
aliunde.  Graham  v.  Whltely,  26  N. 
J.  L.  264. 

[d1  Koda  presorlhsd  liy  laws  of 
appoiatliig  stata, — Under  some  stat- 
utes, commissioners  of  deeds  In  other 
states  must  take  and  certify  ac- 
knowledgments In  accordance  with 
the  laws  of  the  state  by  which  they 
were  appointed.  Keller  v.  Moore,  61 
Ala.  840;  Winkler  v.  HIgglns,  9  Oh. 
St.  599;  Brannon  v.  Brannon,  2  Dlsn. 
(Ohio)  224.  See  also  Farrel  Foun- 
dry T.  Drart,  26  Conn.  878.  Mode  of 
taking  acknowledgment  generally  see 
infra  IS  186-153. 

te]  Dnxmtion  of  anthority^— ^A.n 
noyrledgment  before  a  commis- 
sioner of  deeds  appointed  by  the  gov- 
ernor to  take  acknowledgments  in 
another  state  Is  not  impaired  by  the 
fact  that  the  govemon  nad  gone  out 
of  office  at  the  time  the  acknowledg- 
ment was  taken.  The  authority  of 
such  commissioner  continues  until 
he  is  removed  by  the  governor.  Thorn 
V.  Fraser,  80  Tex.  8&9. 

[f}  OomulBsloBaF  for  .anothor 
■lata. — ^Where  a  deed  was  acknowl- 
edged in  Pennsylvania  before  a  eom- 
missloner  of  deeds  appointed  and 
aotlog  under  the  laws  of  New  Yorlc, 
it  was  held  that  a  certificate  by  a 
prothonotary  that  the  acknowledg- 
ment was  In  accordance  with  the 
laws  of  Pennsylvania  was  Insuffi- 
cient to  make  fhe  acknowledgment 
valid  under  the  Illinois  conveyance 
act.  which  provides  that  the  certifi- 
cate of  the  clerk  of  any  court  of 
record,  under  the  seal  of  such  court, 
that  miah  d^ed  was^^fMknowledgsd 
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fore  a  judge  of  a  court  of  reeord,"  the  chairman  of 
a  county  court,"  a  justice  of  the  peace,^'  a  clerk  of 
eonrt/'  a  master  in  chancery,^  a  notary  public,^'^  a 
commissioner  of  deeds,"  or  the  mayor  of  a  city" 
is  ineffective  where  such  of&cer  is  not  authorized 
to  take  acknowledgments  by  the  law  of  the  state 
iwhere  it  is  sought  to  use  or  record  the  acknowledged 
instrument.  Under  the  Creoi^a  statute  the  court 
has  refused  to  recognize  an  acknowledgment  taken 
in  another  state  by  a  United  States  consul.^ 

107^  <2)  Where  Laws  of  Other  State  Gov- 
ern. It  IS  provided  by  statute  in  some  states  that 
an  acknowledgment  taken  in  ttnotber  state  by  an 
ofBcer  authorized  by  the  laws  of  the  latter  state  to 
take  acknowledgments  is  sufficient.''    Where  this 


or  proved  In  conformity  with  the 
laws  of  Buch  Btat%,  shall  be  Buffl- 
clent  proof  of  that  fact.  Iiyon  t. 
Kaln,  86  111.  862.  See  also  Woods  v. 
Folhemus,  8  Ind.  60:  Webb  v.  Rltter, 
eo  W.  Va.  193,  &4  SB  484. 

7e.  Talbert  v.  Dull,  70  Tex.  675,  8 
SW  630. 

77.  Worsham  V.  Freeman,  84  Ark. 
66. 

78.  Ark. — Lanzer  v.  Butt.  84  Ark. 
836,  106  SW  695:  Apel  v.  Kelsey,  47 
Ark.  413,  2  Sw  102;  Woraham  v. 
Freeman.  84  Ark.  65;  Wentworth  v. 
Clark,  83  Ark.  432;  Elliott  v.  Pearce, 
20  Ark.  608. 

Ga. — ^Eaton  v.  Freeman,  58  Ga.  129. 

Ky.— Belcher  v.  Polly,  106  SW  818. 
82  KyL  623;  Powke  T.  Darnall,  5 
Lltt.  816. 

Md. — Berry  v.  Matthews,  18  Md. 
637. 

Mo. — Vincent  t.  Meana,  207  Mo. 
709,  106  SW  8. 

N.  J.— Earle  t.  Earle,  16  N.  J.  L. 
273;  Chandler  v.  Herrick,  11  17.  J.  Sq. 

497. 

Pa. — Swelffart  v.  Froy.  8  Serg.  &  B. 

299. 

S,  C. — Woolfolk  V.  Granlteville 
Mfff.  Co.,  22  B.  C.  332;  Wlneo  v.  Par- 
ker, 19  S.  C.  9. 

Va. — Sexton  v.  Plckerlner,  3  Rand. 
<24  Va.)  468. 

79.  McGwen  v.  Bulkley,  24  How. 
(U.  S.)  242,  16  L.  ed.  672;  Hayea  v. 
Banks,  132  Ala.  354,  31  S  464;  Sum- 
mer V.  Mitchell,  29  T\k.  179,  10  S 
562,  SO  AmSB  106,  14  LRA  816: 
Crummey  v.  Bentley,  114  Ga.  746,  40 
SB  765. 

80i  Kimball  T.  Semple,  26  Cal. 
440. 

81.  Choteau  t.  Jonas,  11  HI.  SOO, 
SO  AmD  460;  Lamarque  t.  Lanelals, 
8  Mo.  828:  Johnston  v.  Qrlswoid,  8 
W.  Va.  240. 

88.  Blree  T.  Centralla,  218  tit  608. 
75  NB  10^5:  Wood  v.  Lewey,  168  N. 
C.  401,  69  SB  268. 

[a1  A  plat  aokBowl«df«d  Tisfore 
an  IlUnois  oonunlsslonar  of  deeds  in 
tlie  vtat*  of  Wew  Tork  Is  not  a  ffood 
statutory  plat,  and  does  not  convey 
to  the  city  the  title  to  the  streets, 
alleys,  and  other  public  grounds 
shown  upon  the  plat.  BIrge  v.  Ccn- 
tralla,  218  111.  503,  76  NE  1035  [foil 
Gould  V.  Howe,  131  IlL  490,  23  NE 
6021. 

[b]  An  Mfenowltdnnent  In  Vsw 
Svrmr  before  a  ITew  Jersey  oonuuls- 
■lonw  of  fleeda  Is  not  effective  In 
North  Carolina,  that  officer  not  be- 
ing authorized  by  the  laws  of  North 
Carolina  to  take  such  acknowledg- 
ment. Wood  V.  Xiewey,  168  C. 
401,  69  SE  268. 

[cl  Xaok  of  antboTitp  fatal  to 
Talidll^  of  aoknowledfuent. — ^Where 
a  deed  was  recorded  purporting  to 
have  been  acknowledged  before  the 
commissioner  of  a  county  In  another 
state,  who  did  n<it  appear  to  have 
t>een  authorized  to  take  acknowledg- 
ments for  the  state  where  the  land 
lay,  the  defect  was  fatal.  Uhler  v. 
Hutchinson,  23  Pa.  110. 

88.  Fleming  v.  Ervln,  6  W.  Ta. 
21B. 

St.   McCandleas  v.  T<nkBhire  Giur- 


antee,  etc.,  Corp.,  101  Oa.  180,  28  SB 
663. 

80.  U.  S.— Uttle  T.  Hemdon.  10 
Wall.  26,  19  Lu  ed.  878;  Secrlst  v. 
Green,  3  Wall.  744,  18  L.  ed.  163; 
Farmers*  Loan,  etc.,  Co.  v.  McKln- 
ney,  8  F.  Cas.  No.  4,667.  6  McLean 
1;  Moore  v.  Nelson,  17  F.  Cas.  No. 
9,771,  3  McLean  S83. 

111. — Eaker  v.  Helferman,  16d  HI. 
38,  41  NE  1113:  Garrlck  v.  Chamber- 
lain, 97  m.  620;  Delnlnger  v.  Mc- 
Conncl,  41  HI.  227;  Shephard  v.  Car- 
riil.  la  in.  313. 

lowti.. — Kreuger  v.  Walker,  80  Iowa 
733,  45  NW  S71. 

Jllch. — Idrown  v.  Cady,  11  Mich. 
535;  Harrington  v.  Fish.  10  Mich. 
415;  Oalpin  v.  Abbott,  «  Hl^  17. 

Minn. — Tweto  v.  Horton,  SO  Minn. 
451,   y7   NW  128. 

Mo. — Ryder  v.  Fash.  50  Mo.  476; 
Crisiien  v.  Hannavan,  50  Mo.  416. 

Kc-bc— Schields  v.  Ilorhach,  49 
Kebi".  2  G  2.  t;  S  KTV'  E  2  4  :  G  reen  v. 
Gross,  12  Nebr.  117.  1(5  NW  459; 
Hoadley  v.  Stephens,  4  Nebr.  431. 

N.  T.— Matter  of  Wilcox,  1  Misc. 
56,  21  NTS  780, 

Tenn. — Murdoch  t,  Memphis,  eta, 
R.  Co.,  7  Bast  667. 

ee.  U.  S.— Moore  v.  Nelson,  17  F. 
Cas.  No.  9.771,  8  McLean  S88. 

m. — McCormldc  v.  Evans,  88  Til. 
327;  Buckmaster  T.  Jolk  IS  HI.  828; 
Rehkopf  v.  Miller.  69  111.  A.  662. 

La. — Tucker  v.  Burrla,  li  La.  Amf 
871;  Sklpwlth  V.  HlB  dredltors,  19 
La.  198. 

^^Mo. — Crlspen  v.  Eannavan,  SO  Mo. 

N.  T. — Johnston  v.  Granger,  17 
Misc.  54.  39  NYS  848:  Matter  of  Wil- 
cox, 1  Misc.  55,  21  NTS  780. 

N.  D. — Goss  V.  Herman,  20  N.  T>. 
296,  803,  127  N.  W.  78  [cit  Cyc]. 

Wis. — Davis  V.  Ruggles,  2  Plnn. 
477. 

VeoMsitsr  for  showlnir  oflloer^  an- 
thority  ysnerallr  see  Infra  i  166. 

[a]  Jndldal  notioe  has  been 
taken  In  Vermont  of  the  fact  that 
Justices  of  the  peace  had  power  to 
take  acknowledgments  in  Connecti- 
cut. Mlddlebury  College  t.  Cheney, 
1  Vt.  336. 

87.  Farrel  Foundry  v.  Dart,  26 
Conn.  876  (holding  that  the  Con- 
necticut act  of  1865  validating  all 
"deeds  and  other  conveyances  of 
real  estate  In  this  state,  which  have 
been  executed  and  acknowledged  in 
any  other  state  or  territory.  In  con- 
formity with  the  laws  of  such  state 
or  territory  relative  to  the  convey- 
ance of  land  therein  situated"  did 
not  validate  a  deed  executed  In  New 
York,  purporting  to  convey  land  In 
Connecticut  and  acknowledged  In 
New  York  before  a  commissioner 
for  Connecticut,  but  defective  under 
the  laws  of  Connecticut,  although 
such  acknowledgment,  if  made  before 
a  proper  officer,  would  have  been 
sumdent  to  convey  land  situated  in 
New  Tork;  because  a  commissioner 
of  Connecticut  had  no  power,  under 
the  laws  of  New  Tork,  to  take  ac- 
knowledgment of  deeds  of  land 
situated  In  the  latter  state,  and  con- 
sequently any  deed  there  acknowl- 


ia  the  case  it  must  be  shown  that  the  officer  who 
took  the  acknowledgment  was  in  fact  authorized  to 
do  so  by  the  laws  of  his  own  state,"*  and  the  laws 
of  both  states  cannot  be  combined  so  as  to  uphold  ' 
an  acknowledgment  which  is  not  in  eomplianee  vith 
the  laws  of  either  state." 

108]  -b.  In  Foreign  Ooontriei.  For  an  ac- 
knowledgment taken  in  a^  foreign  country  to  be 
effective  in  one  of  the  United  States  it  mnst  have 
been  taken  before  a  person  authorized  by  the  laws 
of  the  latter  state  to  take  acknowledgments;"  and 
it  is  not  enough  that  an  acknowledgment  was  made 
before  some  one  who  assumed  som^  of&cial'  capacity 
to  take  it,  as  his  authori^  cannot  be  presumed 
i^thout  proof."   In  ail  the  states  there  are  statutes 

edged  before  him  would  not  be 
acknowledged  "In  conformity  with 
the  laws"  of  New  Tork  "relative  to 
the  conveyance  of  land  therein 
situated"). 

[a]  Aoknowledgnunt  mut  be 
Taltd  nnder  laws  of  one  state  or  the 
other. — Where  the  validity  of  an 
acknowledgment  is  based  on  the 
laws  of  the  foreign  state,  a  sub- 
stantial compliance  with  such  laws 
must  be  shown ;  if  based  on  the  laws 
of  the  home  state,  a  like  compli- 
ance with  their  provisions  must  ap- 

fiear.  The  laws  of  both  cannot  be 
nvoked  to  aid  an  acknowledgment 
defective  when  tested  by  either. 
Montag  v.  Linn,  19  111.  899;  Adams  v. 
Bishop,  19  111.  396. 

88.  McMlnn  v.  O'Connor,  27  Cal. 
238;  Sartor  v.  Bollnger.  59  Tex.  411; 
Bfrdseye  v.  Rogers,  (Tex.  Civ.  A.) 
26  SW  841;  Randolph  v.  Adams,  8 
W.  Va.  619.  But  compare  Wemef  v. 
Marx,  113  t^.  1002,  1012,  37  S  905, 
where  the  court  said:  "Our  laws 
could  not  control  the  German  offi- 
cials In  respect  to  t}ie  particular 
formalities  which  they  shall  take  in 
receiving  the  acknowledgments  of 
parties.  Their  power  and  authority 
are  fixed  by  their  own  laws." 


la]  "Xamxlel  dlreotox"  of  State- 
ran. — A.  person  atyllng  himself 
^'KMiKlel  director"  of  the  city  of 
Stuttgart,  Qermany,  is  not  auch  an 
officer  B8  was  authorised  by  the 
Texas  statutes  to  take  acknowledg- 
ments fn  1875.  Sartor  v.  BoUnger, 
5»  Tex.  411,  418. 

[b]  A  notary  pnhllo  cannot  take 
an  acknowledgment  in  a  foreign 
country  unless  authorized  by  the 
laws  of  the  state  where  the  property 
Is  located.  Griffith  v.  BlaclLlO  Serg. 
&  R.  (Pa.)  160;  Baker  v.  Westcott. 
73  Tex.  129,  11  SW  157;  Blrdseye  v. 
Rogers;  (Tex.  Civ.  A.)  26  SW  841; 
Catlln.v.  Washburn,  3  Vt.  26;  Ran- 
dolph V.  Adams,  2  W.  Va.  S19. 

[c]  A  "pnbUo  auditor"  of  a  for- 
eign country,  being  an  officer  un- 
known to  the  laws  of  Ohio,  it  was 
held  that  an  acknowledgment  taken 
by  such  officer  was  not  sufficient  In 
the  absence  of  proof  that  he  had  au- 
thority under  the  laws  of  his  own 
country  to  take  and  certify  ac- 
knowledgments. De  Segond  v.  Cul- 
ver, 10  Oh.  188. 

rd]  CertULoation  bj  an'Oiorised 
Oflloer. — An  acknowledgment  taken 
by  an  unauthorized  person  is  not 
validated  by  the  addition  of  a  certifi- 
cate of  an  officer,  who  Is  himself 
competent  to  take  the  acknowlcds- 
ment,  to  the  effect  that  the  person 
who  did  take  it  Is  commissioned  and 
competent  to  do  such  acts.  Sartor  v. 
Bollnger,  69  Tex.  411. 

88.  De  Segond  v.  Culver,  10  Oh. 
188 

[a1    Xndge  of  eonrt  of  reoord. — 

Under  a  statute  of  the  republic  of 
Texas  providing  that  deeds  might 
be  acknowledged  without  the  republic 
"before  any  Judge  of  a  aupenor 
court  of  record,"  the  court  cannot 
Judicially  know  that  an  acknowledg- 
ment waa  properly  taken  before  an 
"ossoolate  Judge  of  the  sixth  judl- 


Digitized  by 


Google 


108-109] 


ACKN0WLEDGMSNT8 


[IC.^.]  801 


designating  the  o£Bcera  who  may  exercise  the  power 
in  foreign  countries,"  such  authority  being  ordi- 
narily given  to  notaries  publie,*"^  to  the  consuls," 
vice  consuls,"'  and  commercial  agents^  of  the  United 
States,  and  to  the  mayors  or' chief  magistrates  of 
foreign  cities." 


ctal  district  of  the  state  of  Mary- 
land." Hill  V.  Taylor,  77  Tex.  295, 
U  SW  3S6. 

90.  See  the  state  statutes. 

[a]  Jndffa  of  supaziox  ooort  of 
record- — Under  a  statute  of  the  re- 
public of  Texas  authorizing  "any 
judge  of  a  superior  court  of  record" 
to  take  acfctiowledginents,  it  was 
held  that'  an  acknowledgment  pur- 
porting to  be  taken  by  a  Judge  was 
not  sufficient  unless  it  showed  that 
he  was  a  Judge  of  ths  kind  of  court 

8pecl0e<L  Hin   v.   Taylor,   77  Tex. 

Sis,  14  SW  s«e. 

[d]  OftOMC  avthotised  ttj  laws  of 
owa  oeutEy^Under  Ia.  Rav.  St. 
(1876)   I  *>A  acknowledgment 

taken  by  an  officer  of  a  foreign  coun- 
try, accompanied  by  a  oertlBcate  of 
a  vice  consul  of  the  United  States 
that  such  officer  was  authorised  by 
the  laws  of  his  own  country  to  take 
acknowledgments,  was  sufficient. 
Werner  v.  Marx,  113  La.  1002,  37  8 
905. 

91.  Mott  V.  Smith,  16  Cal.  533. 

[a]  ITnaer  the  laws  of  ITaw 
Bmaswlok  a  notary  public  is  author- 
ized to  take  the  acknowledgment  of 
deeds  without  the  province.  Tor- 
rens  v.  Currie.  22  N.  B.  342. 

[b]  "i>rlnoipAl  notary  pabUo." — 
XTnder  a  statute  authorising  "any 
notary  public,"  an  acknowledgment 
purporting  to  have  been  taken  In  the 
Hawaiian  Island^  before  "the  prin- 
cipal notary  publlo"  of  the  Islands, 
was  held  sufficient.  Mott  t.  Smith, 
16  Cal.  533. 

tc]  Votary  has  no  anthorlty  apart 
from  vtatnte  see  note  8S. 

9S.  Long  V.  JPowell,  120  Ga.  621, 
48  SE  185.  See  St.  John  v.  Croel,  6 
Hill  (N.  Y.)  573;  Powers  T.  Baker, 
152  N.  C.  71S,  68  SE  203. 

fa]  Ofloera  Inoladed  within  term 
"ooiumL"— Under  Comp.  St.  (1899)  c 
73  I  6.  providing  that  a  deed  may 
be  acknowledged  In  a  forefgn  coun- 
try- before  any  consul  of  the  United 
States  resident  therein,  the  word 
"consul"  means  any  person  Invested 
by  the  national  government  with  the 
functions  of  consul '  general,  vice 
consul  general,  consul,  or  vice  con- 
sul; and  hence  the  acknowledgment 
of  a  power  of  attorney  before  the  con- 
sul general  of  the  United  States  in 
Bncrland  is  valid,  Morris  v.  Linton,  61 
Nebr.  fiS?.  86  NW  566.  See  also  Pow- 
ers T.  Bakar,  1S2  K.  a  T18,  68  SB 
203. 

[b]  A.  €>QBSiil  c«n«ral  is  a  "con- 
snl  of  the  United  States,"  within 
Nebr.  Comp.  St.  (1899)  c  73  1  6. 
authorising  a  "consul  of  the  United 
States"  to  take  and  certify  the  ac- 
knowledgment of  Instruments  affect- 
ing the  title  to  real  estate  situated 
in  the  state  of  Nebraska.  Linton  v. 
National  L.  Ins.  Co.,  104  Fed.  684, 
44  CCA  54;  Morris  v.  Linton,  61 
Nebr.  537,  85  NW  565. 

[c]  A.  dspnty  conanl  gtnaral  can 
take  an  acknowledgment  of  a  deed 
and  mortgage.  Stewart  V.  Linton, 
204  Pa.  207,  S3  A  744. 

[d]  AOkitowlsdgment  takaa  07 
coBSol  at  eoBmlate. — Under  Civ. 
Code  (1895)  9  8631.  a  consul  of  the 
United  States  is  authorized  to  take 
at  his  consulate  an  acknowledgment 
of  a  deed  to  realty  situated  In  this 
state;  and  his  certificate,  under  of- 
ficial seal,  is  evidence  of  such  ac- 
knowledgment. Long  V.  Powell,  120 
Ga.  621,  48  SB  185. 

[el  Vadsr  Ala.  OoAa  I  ISOO,  "any 
diplomatic,  consular  or  commercial 
agent  of  the  United  States"  has  au- 
tnority  to  take  an  acknowledgment 
In  a  foreign  country.  Jinwrlght  T. 
Nelson.  leS  Ala.  406.  17  S  91. 

[f]   Ooandax  utuni—Ia  1869,  and 

[1 0.  J.-6I] 


prior  thereto,  a  Consular  agent  of 
the  United  States  was  not  one  of 
the  officers  authorized  by  the  laws 
of  California  to  take  and  certify  ac- 
knowledgments In  foreign  countries. 
McMlnn  V.  O'Connor,  27  Cal.  238. 

[gf  Consnlar  agent  of  repnbUo  of 
Taaas^JBy  the  Texas  act  of  Dec. 
18.  1837  (1  Gammel  Laws  p  1433), 
the  republic  of  Texas  adopted  the 
United  States  consular  system  for 
the  government  of  the  "consular 
agents"  of  the  republic,  and  {  2  re- 
quired the  secretary  of  state  to  fur- 
nish "said  consuls"  with  such 
Instructions '  as  might  1M  necessary 
for  the  regulation  of  commercial  In- 
tercourse, etc.  It  was  held  that 
the  words  "consuls"  and  "consular 
agents"  were  used  interchangeably  In 
these  provisions,  and  that  a  deed  to 
land  In  Texas,  certified  to  by  a  con- 
sular agent  in  Louisiana,  was  not 
objectionable,  when  offered  In  evi- 
dence, because  the  certificate  was  not 
by  the  consul.  Houston  Oil  Co.  v. 
Kimball,  (Civ.  A.)  H4  SW  622  raff 
103   Tex.   94,  122  SW  633,  124  SW 


[$  109]   6.  Acknowledgments  by  Harried  Women. 

The  statutes  authorizing  married  ^women  to  make 
acknowledgmeata  specify  the  persons  before  whom 
such  acknowledgments  may  be  taken,  and  no  one 
else  has  such  authority.**  The  earlier  statutes  usual- 
ly confined  the  power  to  courts  and  judges;"  but  it 

for  the  city  of  Vevey,  at  said  city 
of  Vevey.  personally  appeared,  etc., 
it  substantially  complied  with  Real 
Property  Law  S  250  subd  2  <Lawa 
[1901]  p  1476  o  611),  requiring  ac- 
knowledgments taken  in  foreign 
countries  to  be  before  the  agent  of 
the  United  States  "resldlMg .  within 
the  country."  Jordan  .v.  UnderhlU, 
91  App.  Div.  124,  86  NTS  620. 

95.  Bell  v.  Pry,  5  Dana.  (Ky.) 
341;  Sessions  v.  Doe,  16  Miss.  130. 
^[a]  A  dMd  aoknowlMcad  bofoi* 
tlia  atarov  of  XionOon,  and  by  him 
certified  with  hia  aetu  of  office  an- 
nexed, and  recorded  in  the  county 
where  the  land  lies.  Is  sufficiently 
authenticated  to  be  read  as  evidence. 
Bell  T.  Fry,  5  Dana  (Ky.)  341. 


851. 

(h] 
a  ^nu 


trnder  a  statute  authorising- 
'magistrate"  to  take  aji  acknowl- 
edgment in  a  foreign  country,  it 
was  held  that  a  United  States  con- 
sul at  a  foreign  port  was  authorized. 
Scanlan  v.  Wright,  13  Pick.  (Mass.) 
523,  2&  AmD  344.  See  also  Palmer 
V.  Stevens.  11  Cush.   (Mass.)  147. 

[1]  An  asslgnmsnt  of  a  debt 
nnfler  seal  is  a  deed,  and  therefore 
the  acknowledgment  of  such  an  in- 
strument, when  executed  in  a  for- 
eign country,  may  be  taken  by  a 
United  States  consul  under  a  stat- 
ute allowing  such  officer  to  take  ac- 
knowledgments of  deeds.  Mitander 
V.  Sonnebom.  29  Hun  (N.  T.)  407. 

[J1  Eviaance  of  the  gMinlnenesB 
of  the  signature  and  saal  of  the  con- 
sul is  not  required.  St.  John  v.  Croel, 
5  Hill  (N.  Y.)  573. 

[k1  Oonsnl  cannot  aot  In  ITnlted 
BtatM^~Construlng  Civ.'  Code  S  3621, 
which  authorizes  the  attestation  or 
a  deed  executed  out  of  the  state  by 
a  consul  of  the  United  States,  in 
connection  with  U.  S.  Bev,  St.  {  1760, 
which  apparently  limits  the  official 
functions  of  consuls  to  the  places  to 
which  they  are  respectively  accred- 
ited, a  consul  of  the  United  States 
for  a  foreign  country  cannot,  in  his 
ofllclal  capacity,  attest  a  deed  exe- 
cuted in  any  one  of  the  United 
States.  McCandlesB  v.  Torkshire 
Guarantee  eta.  Con.,  101  Oa.  180, 
28  SE  66$.  ^ 

03.  Mott  V.  Smith,  16  Cal.  533; 
Evans  v.  Lee,  11  Nev.  194 ;  Brown 
V.  Landon,  30  Hun  (N.  T.>,  67  [aff 
9S  N.  T.  634], 

[a]  TTnlter  a  statute  authorising 
"mnj  consul,'*  etc.,  to  take  acknowl- 
edgments it  was  held  that  a  vice 
consul  also  had  the  power.  Mott  v. 
Smith,  16  Cal.  533. 

[b]  A  vice  consul  faaaral  can 
take  an  acknowledgment.  Evans  v. 
Lee,  11  Nev.  194.  - 

M.  Jinwrlght  v.  Nelson,  106  Ala. 
399,  405,  17  S  91;  Moore  T.  Miller, 
147  Pa.  378,  23  A  601. 

[a]  A  manlea  woman's  acknowl- 
•dgmant  of  a  deed  to  land  in  Penn< 
sylvanla,  taken  before  a  United 
States  commercial  agent  In  Canada, 
was  held  valid.  Moor#  v.  Miller.  147 
Pa.  878.  23  A  601. 

[b]  Agvat  "tMlOlnff  wltUn  the 
ooontry.'* — ^Where  a  foreign  ac- 
knowledgment of  a  power  of  attor- 
ney stated  the  venue  as  "Confedera- 
tion of  Switzerland,  Canton  de  Vaud. 
City  of  Vevey — ss.,"  and  recited  that 
on  the  day  named  before  C,  oonsulax 
agent  of  the  United  StatM  In  ana 


[b]  D«mtj  niajm:  of  borongli  In 
Oraav  Britain. — ^An  acknowledgment 
of  a  deed  before  a  deputy  mayor  of 
a  borough  in  Great  Britain,  with  the 
common  seal  of  the  borough  affixed, 
was  sufficient  under  Act  of  Assembly 
52  Oeo.  Ill  c  20.  Blair  v.  Armour, 
5  N.  B.  841. 

[c]  "Sorerelgn  of  dty." — Under  a 
statute  authorizing  the  mayor  or 
chief  magistrate  of  a  foreign  city  to 
take  acknowledgments.  It  was  held 
that  an  acknowledgment  of  a  power 
of  attorney  before  a  magistrate  de- 
scribing himself  as  a  "magistrate  In 
the  chief  office  of  said  town  of  Carlo, 
in  the  county  of  Carlo,  Ireland,'' 
and  signed  "E.  Butler,  sovereign  of 
Carlo.  Ireland,"  and  attested  with 
the  seal  of  the  town,  was  sufllclent 
to  entitle  the  instrument  to  be  re- 
corded. Bowser  v.  Cravener,  56  Pa. 
132. 

[d]  A  Clerk  of  a  twMgn  was 

held  not  to  be  an  officer  recognized 
by  the  Missouri  statute.  Callaway 
V.  Fash.  50  Mo.  420. 

96.  Cal.— Kendall  v.  Miller,  9  Cal. 
591. 

Ind. — Patton   v.    Stewart,   19  Ind. 

N.  C. — ^Dlxon  V.  Hobbins,  114  N.  C. 
102,  19  SE  239:  Fferebee  v.  Hinton, 
102  N.  C.  99.  g  SE  922.  See  also 
Malloy  V.  Bruden.  88  N.  C.  305. 
^  Pa.— Tarr  v.  Olading,  1  Phila.  370, 
9  Leg.  Int.  110. 

„  Tex.— Sileock-  v.  Baker,  26  Tex. 
Civ.  A.  508,  61  SW  989. 

Vt.— Olddlngs  V.  Smith,  16  Vt. 
344. 

Va.— Currie  v.  Page,  t  Leigh  (29 
Va.)  617. 

See  also  Llnville  v.  Greer,  165  Mo. 
380,  66  SW  679;  Beal  v.  Harmon,  3S 
Mo.  43^ 

[a]  A  married  woman  juaj  not 
walT*  Inoompotanor  on  the  part  of 
the  ofncer  taking  the  separate  ex- 
amination required  in  the  alienatlbn 
of  a  homestead,  the  statutes  enlarg- 
ing her  capacities  not  having  given 
her  such  power.  Hayes  v.  Southern 
Sji'"^-^'^'  stc.,  Assoc.,  124  Ala. 
663.  26  S  627,  82  AmSK  216. 

[b1  A  daad  by  husband  and  wife, 
conveying  the  wife's  land  and  exe- 
cuted by  herself  and  her  husband, 
and  acknowledged  before  a  justice 
of  the  peace  In  1852,  conveyed  only 
the  husband's  life  estate,  which  ha 
held  as  tenant  by  the  curtesy.  Lln- 
vllle  T.  Greer,  166  Mo.  380,  66  SW 
579. 

Vr.  See  LInville  v.  Greer.  166  Mo. 
380,  65  SW  579;  McCasklU  v.  Mc- 
Klnnon.  121  N.  C.  214.  28  SE  265, 
61  AmSR  659;  Glddings  v.  Smith,  15 
Vt.  344.  \ 

[a]  AoknowledgBMnt  la  vptm 
court  was  required  by  some  of  the 
early  statutes.  See  Hobbins  v.  Har- 
ris, 96  N,  C.  557,  2  SE  70;  Joyner  v. 
Faulcon.  37  N.  C.  386;  Den  v.  Lamb, 
Sfi  N.  C.  400:  Den  v.  Ferebee,  31  N. 
C  312;  Den  v.  ButtoBf^S  If.  C  Mti 
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waa  sabsequently  extended  to  other  officers,  among 
whom  those  most  commonly  designated  are  notaries 
public,"  elerks  of  conTt,*^  and  justices  of  the  peace.* 

Where  a  married  woman  acknowledges  an  instm- 
ment  ontside  of  the  state  in  which  the  land  lies, 
the  acknowledgment,  to  be  valid,  must  be  taken 
by  an  officer  authorizedf  by  the  laws  of  sneh  state.' 

[i  110]   B.  DisanaliflcatioiL  by  Interest— 1.  Per- 


sons FinancUlly  or  Beneficially  Interested— a.  In 
QeneraL  Because  of  the  probative  force  accorded  to 
the  certificate,  as  well  as  the  usually  important  conse- 
quences of  the  instrument  itself,  public  policy  forbids 
that  the  act  of  takii^  and  certifying  the  acknowl- 
e^ment  should  be  exercised  by  a  person  financially 
or  beneficially  interested  in  the  transaction,'  and  it 
has  been  held  that  the  fact  that  an  officer  disqualified 


Den  V.  Wilson,  12  N.  C.  S06;  Den  v. 
Hunter,  3  N.  C.  401. 

ib]  Olilef  JwrtlM  of  etfUBtjr. — ^An 
nowledgment  of  a  conveyance  of 
paraphernal  property  by  a  married 
woman  before  a  chief  justice  of  the 
county  In  183T.  vraa  valid.  Harvey 
V.  Hill,  7  Tex.  691. 

[c]  A  oomailMlm  from  the  court 
w^e  required  to  be  lasued  by  some  of 
the  old  statutes  where  the  acknowl- 
edgment was  taken  out  of  court  by 
commissioners  or  Justices  of  the 
peace.  See  Shelton  v.  Deerlng.  10  B. 
Mon.  (I^.>  406;  Winston  v.  Glwath- 
mey,  8  B.  Mon.  (Ky.)  19:  Fearce  v. 
Patton.  7  B.  Mon.  (Ky.)  162,  46  AmD 
61;  Oray  v.  Patton,  2  B.  Mon.  <Ky.> 
12;  Smith  V.  White,  1  B.  Mon.-  (Ky.) 
1«;  Still  v.  Swan,  LltL  Bel.  Cas. 
<Ky.)  156:  PhlUlpa  v.  Green,  3  A.  K. 
Marsh.  (Ky.)  7,  13  AmD  124;  Stans- 
berry  v.  Pope,  4  Bibb  (Ky.)  492; 
Oasklns  v.  Allen,  137  N.  C.  42ft,  49 

gE  919;  Hathaway  r.  Davenport.  47 
[.  C.  152;  Pierce  v.  Wanett,  32  N. 
C.  44ft;  Fenner  v.  Jasper,  18  N.  C. 
34;  Barfleld  v.  Combs,  16  N.  C.  614; 
Currle  v.  Page,  2  Leigh  (29  Va.) 
617.  Two  commissioners  were  some- 
times required.  Malloy  v.  Bruden, 
8S  N.  C.  305:  Barfleld  v.  Combs.  16 
N.  C.  614;  Burgess  v.  Wilson,  IS  N. 
C.  806. 

B8.  Slemers  V.  Kleeburg,  66  Mo. 
196;  Daly  v.  Hamilton  Perpetual 
Bldg.,  etc.  Assoc.,  (Tenn.  Ch.  A.)  48 
8W  114.  See  Slemers  v.  Kleeburg, 
fift  Mo.  198. 

S9.  Elliott  V.  Peirsol,  1  Pet.  (U. 
S.)  828,  7  L.  ed.  164;  Fleming  v. 
Nix,  14  Fla  268;  Ford  v.  Gregory,  10 
B.  Mon.  (Ky.)  175;  Pendergast  V. 
Owathmey,  2  A.  K.  Marsh.  (Ky.)  67. 

[a]  ITnless  anthoxliea  by  statute 
a  clerk  of  court  cannot  take  the 
acknowledgment  of  a  married  wom- 
an.   Patton  V.  Stewart,  19  Ind,  238. 

1.  Goode  V.  Smith,  13  Cal.  81; 
Mitchell  V.  Peoples,  4ft  Mo.  203 
foverr  West  v.  Best,  28  Mo.  551]; 
Campbell  v.  Moon,  16  S.  C  107.  See 
Smith  V.  Perry.  36  Vt  879.  See  also 
Oasklns  V.  AUen,  1S7  N.  C.  486,  49 
SB  919. 

[a]  TlM  oonunlsslon  to  a  Justice 
of  th*  psMS  to  take  the  privy  ex- 
amination of  a  married  woman  Is 
not  illegal  by  reason  of  the  fact  that 
the  deputy  clerk  signed  the  name 
of  the  clerk  thereto,  same  having 
been  done  with  authority,  Herrln  v. 
Franklin,  1  Tenn.  Ch.  A-  9.6. 

[b]  Two  jnstloes  are  required 
under  some  statutes.  Shelton  v. 
Deering,  10  B.  Mon.,  (Ky.)  405:  Gray 
V.  Patton,  2  B.  Mori.  (Ky.)  12;  Still 
V.  Swan,  Lltt.  Sel.  Cas.  (Ky.)  155; 
Phillips  V.  Green,  S  A.  K.  Marsh. 
(Ky.)  7,  13  AmD  124;  Stansberry  v. 
Pope.  4  Bibb  (Ky.)  492. 

fc]  Aldermen  vested  withpower* 
of  jnstloes.— Under  the  Virginia 
statute  of  conveyances  of  1785.  re- 

Julring  the  privy  examination  of  a 
eme  covert  before  two  Justices,  al- 
dermen of  the  city  of  Richmond  had 
no  authority  to  make  privy  exami- 
nations and  take  such  acknowledg- 
ments, although  by  an  act  incorpo- 
rating that  city  they  were  vested 
with  the  powers  of  justices  of  the 
peace.  Currle  v.  Page,  2  Leigh  (29 
Va.)  617. 

[d]  XJnless  authorised  by  statute 
a  justice  of  the  peace  cannot  take 
the  acknowledgment  of  a  marrlefl 
woman.  Kendall  v.  Miller,  9  Cal. 
691;  Linville  v.  Qreer,  166  Mo.  380, 
66  aw  679;  Tarr  v.  Gladlng,  1  E^ila. 
^Pa.)  t70;  Glddlngs  v.  SmltJi.  16  Tt. 


3.  Iiawrence  v.  Heister,  3  Harr. 
&  J.  (Md.)  371;  Earle-  v.  Earle,  16 
N.  J.  L.  273;  C^iandler  v.  Herrick. 
11  N.  J.  Bq.  497:  Huff  v,  Glenn,  101 
Tenn.  112,  46  SW  766.  See  also  Da< 
vless  v.  Falrbalm,  S  How.  (V.  S.) 
686,  11  L,  ed.  760;  Winston  v. 
Gwathmey,  S  R  Mon.  (Ky . )  1 9 ; 
Puckett  v.  Law,  25  La.  Ann.  595: 
Splvey  V.  Rose,  180  N,  C.  163,  26  SE 
701;  Sexton  v.  Pickering,  8  Rand. 
(24  Va.)  468. 

[a]  Any  oourt  of  xsooid  1b  tbe 
United  States  may  take  the  acknowl- 
edgment of  a  married  woman.  Grove 
v.^umhro,  14  Gratt.  (55  Va.)  501. 

[b]  Justices  of  the  peaee. — (1) 
Under  some  statutes  Justices  of  the 
peace  are  authorized  to  take  such 
acknowledgments  (Sexton  v.  Pick- 
ering. 3  Rand,  (24  Va.)  468),  (2)  but 
under  others  they  have  no  suqh 
power  (Chandler  v.  Herrick,  11  N.  J. 
Eq  497;  Wlngo  v.  Parker,  19  S.  C.  9). 

Tc]    OUex  magistrate  or  ottoer. — 

(1)  Under  a  statute  requiring  mar- 
ried women's  acknowledgments  taken 
outside  the  state  to  be  taken  before 
the  mayor  or  chief  magistrate  or  ofn- 
cer  of  the  place  where  taken,  an  ac- 
knowledgment taken  before  two  Jus- 
tices of  the  peace  of  a  certain  coun- 
ty in  another  state  was  held  not  to 
be  sufllclent  where  It  did  not  appear 
that  they  were  the  chief  ofTlcers  of 
the  place  (Sweigart  v.  Frey,  8  Serg. 
&  R.  (Pa.)  299;  Cassell  V.  Cooke,  8 
Serg.  &  B.  (Pa.)  268.  11  AmD  610); 

(2)  but  where  it  was  shown  that 
there  was  no  mayor  or  chief  magis- 
trate in  the  place,  an  acknowledg- 
ment taken  before  two  justices  was 
deemed  sufllclent,  as  being  as  close 
a  compliance  with  the  statute  as 
was  possible  under  the  circum- 
stances (Mclntlre  v.  Ward,  6  Blnn. 
(Pa.)  296,  6  AmD  417).  . 

[dj  trmted  states  oommerolal 
agent, — A  married  woman's  acknowl- 
edgment taken  before  a  commercial 
agent  of  the  United  States  in  Can- 
ada was  held  valid  under  the  Penn- 
sylvania act  of  Jan.  16,  1827,  allow- 
ing such  acknowledgment  to  be  taken 
before  '^ny  consul  or  vice-consul  of 
the  United  States."  Moore  T.  Miller. 
147  Pa.  878.  23  A  601. 

[e]  Provost  narsbal  of  Confed- 
erate olty, — Under  N.  C.  Rev.  Code 
c  37,  providing  that  an  acknowledg- 
ment by  a  husband  and  wife  residing 
in  A  foreign  country  might  he  taken 
by  the  mayor  or  other  chleT  ofUcer 
of  any  state  or  town,  It  was  held 
that  an  acknowledgment  taken  by 
the  provost  marshal  of  a  Confed- 
erate city  while  In  possession  of  the 
United  States  military  authorities 
during  the  war  of  seceaslon  was 
good,  the  provost  marshal  being  the 
chief  ofBcer  of  the  town  under  the 
military  rule,  and  such  town  being 
deemed  a  foreign  country.  Paul  v. 
Carpenter.  70  N.  C.  502. 

3.  Ala. — Maddox  v.  Wood,  161  Ala. 
157.  43  S  968:  Hayes  v.  Southern 
Home  Bldg..  etc.  Assoc.,  124  Ala. 
663,  26  8  627. 

Ark.— Leonhard  V.  Flood.  68  Ark. 
162,  66  SW  781. 

Cal- — Greve  v.  Echo  Oil  Co.,  8  Cal. 
A.  276.  96  P  904. 

Pla. — Florida  Sav.  Bank  v.  Rivers, 
36  Fla.  576,  18  S  850. 

Ga. — Betta-Evans  Trading  Co.  v. 
Bass,  2  Ga.  A.  718,  59  SE  8. 

111. — Ogden  Bldg.,  eta.  Assoc.  v. 
Mensch.  196  III.  554,  563.  565,  63  NE 
1049,  89  AmSR  330  Cquot  Cyc];  Ham- 
mers V.  Dole,  61  111.  807:  Home  Bldg.. 
etc,,  Assoc  V,  McKay,  118  111.  A.  686 


[rev  on  other  grounds  217  lU.  661, 
75  NB  569.  108  AmSR  2631. 

Ind.— Hubble  v.  Wright,  23  Ind. 
322. 

Iowa. — Bardsley  v.  German-Ameri- 
can Bank,  113  Iowa  216,  84  NW  104I: 
Smith  V.  CUrk.  100  Iowa  605,  69  NW 
1011;  Wilson  V.  Truer.  20  Iowa  231. 

Kan.— Wills  V.  Wood,  28  Km.  400: 
Greenlee  v.  Smith,  4  Ksa.  78^  4S  P 
543. 

Me. — Beaman  v.  Whitney,  20  He. 
413. 

Mich, — lAprad  V,  Sberwof>d,  79 
Mich.  B20,  44  NW  948. 

Minn. — ^Benson  Bank  v.  Hove,  4S 
Minn.  40,  47  NW  449. 

Miss, — WasBon  v.  Comior,  S4  Miss. 
861. 

Mo.— Halney  v.  Alberry,  7S  Ho. 
427;   Stevens  V.  Hampton.   46  Mo. 

404. 

Nebr.— Watkins  v.  Toull,  70  Nebr. 
81,  96  NW  1042;  Wilson  v.  Grless, 
64  Nebr.  792,  90  NW  866;  Hedbloom 
v.  Pierson,  2  Nebr.  (Unoff.)  799.  90 
NW  218;  Chadron  Loan,  etc..  Assoc. 
V.  O'Ltan,  1  Nebr.  (Unoff.)  1,  95  NW 
368. 

N.  Y. — People  V.  Railroad  Comrs., 
105  App.  Dlv.  273.  277,  98  NTS  584 
[clt  Cycl;  Armstrong  v.  Combs,  15 
App.  Dlv.  246,  44  NTS  171.  See  also 
Matter  of  Kaufman,  78  MIso.  72,  138 
NTS  804. 

N.  C— Blanton  v.  Bostlc,  12S  N.  C 
41^  35  SE  1085. 

Oh. — Amlck  v.  Woodworth,  58  Oh. 
St.  ~86,  50  NE  437.  See  also  Meckel 
Bros.  Co.  v.  De  Witt,  28  Oh.  Clr. 
Ct.  174. 

Okl. — Ardmore  Nat.  Bank  v.  Briggs 
Mach.,  etc.,  Co.,  20  Okl.  427,  94  P 
533,  129  AmSR  747,  28  LRANS  1074 
and  note,  16  AnnCas  133  and  note: 
Kee  v.  Swing,  17  Okl.  410,  87  P  297. 

-  Tex. — Brown  v.  Moore,  88  Tex. 
645-  Sllcock  V.  Baker,  2S  Tex.  Civ. 

A.  508,  61  SW  939. 

Va— Iron  Bolt  Bldg„  etc.,  Assdc 
V.  Groves,  96  Va.  188,  31  SE  23; 
Davie  V.  Beazley,  75  Va.  491. 

W.  Va. — Tavenner  v.  Barrett,  21 
W.  Va.  656. 

Wyo. — Boflwell  v.  Laramie  First 
Nat.  Bank.  16  Wyo.  161,  92  P  S24. 
93  P  661;  Sheridan  First  Nat.  Bank 
V.  Citizens'  State  Bank,  11  Wyo.  32, 
57,  70  P  726,  100  AmSR  926  [quot 
Cyc]. 

[a]  The  reason  for  Hkm  nX*  Riven 
In  some  coses  Is  that  the  act  la  Ju- 
dicial or  quasi  Judicial  and  falls 
within  the  prlnofple  that  no  man 
may  act  as  Judge  In  his  own  cause. 
Wilson  V.  Traer,  20  Iowa  281;  Wills 
V.  Wood,  28  Kan.  400;  Was«on  v. 
Connor,    54    Miss.    351 ;   Withers  v. 

B. ilrd.  7  Watts  (Pa.)  227.  32  AmD 
754.  But  a  better  and  broader  rea- 
son, which  is  equally  applicable  in 
jurisdictions  where  the  act  Is  re- 
garded as  purely  ministerial,  is  that 
public  policy  forbids  the  performanoe 
of  so  Important  an  act  by  a  person 
beneficially  interested  In  the  instni- 
ment  acknowledged.  Hayes  v.  South- 
ern Home  Bldg.,  etc.,  Assoc.,  124 
Ala.  663,  26  S  527,  82  AmSR  216: 
Watkins  v.  Toull.  70  Nebr.  81,  96 
NW  1042;  People  v.  Railroad  Comrs., 
105  App.  Dlv.  273.  93  NTS  584:  Bos- 
well  V.  Laramie  First  Nat.  Bank.  16 
Wyo.  161.  -92  P  624,  93  P  6M:  Sheri- 
dan First  Nat.  Bank  v.  Cltlsens* 
State  Bank,  11  Wyo.  88,  70  P  726. 
100  AmSR  925. 

In  Chadron  Loan,  etc.,  Assoc  v. 
O'Linn.  1  Nebr.  (Unoff.)  1.  595  NW 
368,  Day,  C,  delivering  the  opinion 
of  the  court,  said:  "The  reaaon 
given  In  soma-^  the  oaaes  Is,  that 
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by  interest  is  the  only  person  authorized  to  take  such 
ftcknowledgment  will  not  render  it  more  effective/ 
The  general  rule  is  that  an  acknowledgment  taken 
before  an  interested  person  is  void  for  all  purposes^ 
and  cannot  be  Reformed  or  corrected but  there  is 
also  authority  for  the  view  that  such  an  acknowledg- 
ment is  not  void,  but  merely  irregular  and  void- 
able.'   It  has  also  been  held  that  the  acknowledg- 


ment is  not  open  to  collateral  attack  beeauM  it  was 
taken  before  a  disqualified  person.' 
Where  the  disqnalifyinc  interest  ia  not  apparent 

on  the  face  of  the  certificate  the  registration  of  the 
instrument  will  opetate  as  constructive  notice,"  and 
a  person  seeking  to  negative  notice  from  the  record 
cannot  show  by  parol  a  disqualifying  interest  in  thq 
officer." 


the  acktiowledKment  is  a  Judicial  or 

Juasi-Judlcial  act,  and  comes  within 
le  rule  that  a  person  may  not  be  a 
Judge  In  his  own  case  or  one  In 
which  he  has  a  beneflclal  Interest. 
In  others  the  reason  of  the  dlsquall- 
flcatlon,  and  which  we  conceive  to  be 
the  better  reason,  is  that  it  would 
be  aeS'lnst  public  policy  to  permit  a 
Erantee,  mortgagee  or  trustee  or 
other  person  oeneflclally  Interested 
tn  the  transaction,  jto  take  an  ac- 
knowledgment to  an  Instrument,  In 
which  he  Is  named  as  aparty  or  has 
a  beneflclal  Interest.  The  object  of 
the  law  Is  to  prevent  the  perpetra- 
tion of  fraud,  and  the  policy  of  the 
law  seems  to  be  that  the  ofncer  tak- 
ing the  acknowledgment  must  not 
be  In  such  relationship  to  the  gran- 
tee, that  there  shall  exist  any  temp- 
tation for  the  officer  to  do  aught  hut 
his  duty.  Impartially."  In  Ogden 
Bldg..  etc.,  Assoe.  v.  Mensch,  19S 
111.  6S4,  668,  63  NE  1040,  89  AmSR 
330  iah  S9  111.  A.  67].  Boggs,  J.. 
deliverlRctbe  opinion  of  the  court, 
aald:  rnla    of    public  pol- 

icy whldi  accords  such  a  nigh  degree 
of  credit  to  tha  certificate  >  of  ac- 
knowledgment of  tlis  execution  of  a 
deed  or  mortgage,  and  which  exalts 
the  offlelal  certtflcate  of  the  officer 
so  tar  above  the  sworn  testimony  of 
the  parties  who  it  Is  made  to  appear 
by  the  certificate  have  acknowledged 
the  instrument,  has  Its  foundation 
in  the  other  rule,  which  must  con- 
trol In  the  decision  of  this  case,  that 
an  officer,  in  order  to  be  deemed 
quallfled  to  make  a  certificate  of 
acknowledgment  of  such  dignity, 
weight  and  importance  to  the  public 
and  to  the  parties  to'  the  Instrument 
to  be  acknowledged,  shall  have  had 
no  personal  pecuniary  interest  to  be 
subserved  by  the  execution  and  ac- 
knowledgment of  the  Instrument. 
The  Intention  of  the  law  is,  the  cer- 
tificate of  acknowledgment  shall  be 
the  official  act  of  a  disinterested 
officer."  In  Sheridan  First  Nat.  Bank 
V.  Citizens'  State  Bank,  11  Wyo.  82, 
57,  70  P  726,  100  AmSR  925.  the 
court  said:  "It  is  true  that  the  same 
reasons  have  not  always  been  as- 
signed as  the  ground  or  foundation 
for  the  principle  that  Interest  in  the 
conveyance  constitute  a  disqualifica- 
tion. Some  of  the  decisions  have 
held  the  act  of  taking  the  acknowl- 
edgment, especially  of  a  married 
woman  when  the  law  requires  It  to 
be  taken  separate  and  apart  from  her 
husband,  to  be  Judicial,  and  the  dls- 

Siallftcatlon  Is  declared  upon  that 
eory.  As  to  whether  the  act  is  a 
Judicial  one  or  ministerial  only,  there 
appears  to  be  some  conflict  in  the 
authorities.  Other  decisions  have 
found  the  reason  for  the  rule  In  the 
conclnslvenesfl  of  the  ofHcer's  certifi- 
cate while  still  others,  and  among 
them  aeTeral  of  the  more  recent  de- 
elaions,  and  which  seem  to  us  to 
have  entered  Into  a  deeper  considera- 
tion of  the  question,  maintain  the 
rule  upon  the  broad  ground  of  pub- 
lic policy,  in  the  absence  of  any 
statutory  declaration  on  the  subject; 
and  whether  the  act  be  ministerial 
or  Judicial  is  regarded  as  Immaterial, 
or  at  least  as  unnecessary  to  a  de- 
cision of  the  question."  Amick  v. 
"Woodworth,  B8  Oh.  St.  86,  100,  BO 
NB  437.  Williams,  J.,  said  that  to 
permit  an  Interested  person  to  take 
an  acknowledgment  would  "practi- 
cally defeat  the  real  purpose  of  the 
law,  which  is  to  prevent  the  perpe* 
tratlon  of  frauds  on  the  grantors, 
and  to  afford  reasonable  assoranee 


to  those  who  deal  with  or  on  the 
faith  of  such  Instruments  that  they 
are  genuine  and  represent  bona  fide 
transactions." 

[b]  wiieze  the  taking  of  an  ao- 
kaowledtfueDt  Is  deemed  a '  ministe- 
rial act  an  interested  person  may 
properly  take  such  acknowledgment. 
Fredericksburg  Nat.  Bank  v.  Con- 
way, 17  F,  Cas.  No.  10,037.  1  Hughes 
37.  Nature  of  officer's  act  In  taking 
acknowledgment — whether  Judicial  or 
mlnisteriaT  see  supra  S  124,  126. 

[c]  Bnlnnlsston  to  ssferees. — If  a 
submission  to  referees  be  acknowl-> 
edged  before  a  Justice  of  the  peace 
who  is  also  one  of  the  referees,  the 
award  is  void.  Deerfleld  v.  Arms,  20 
Pick.  (Mass.)  480,  32  AmD  228; 
Drew  V.  Canady,  1  Mass.  168. 

[d]  AdJvdiMtton  by  oXsrle^A 
clerk  Is  not  empowered  to  act  as 
Judge  In  any  matter  afFecting  his 
personal  Interest,  and  where  the 
clerk  of  the  superior  court  adjudged 
the  certificate  of  acknowledgment  of 
an  instrument  to  which  he  was  a 

fiarty  /to  be  In  due  forin,  admitted 
he  instrument  to  probate,  and  or- 
dered registration,  ft  was  neld  that 
such  registration  was  unanthorlxed 
and  invalid  as  to  third  parties. 
Freeman  V.  Person,  106  N.  C  261,  10 
SE  1087:  Turner  v.  Connelly,  106  N. 
C.  72,  11  SB  179:  White  v.  ConneUy, 
105  N.  C.  66,  11  SB  177. 

4.  Hammers  v.  Dole,  61  HI.  807 
(holding  that  the  acknowledgment  of 
a  chattel  mortgage  could  not  be 
tak6n  by  one  of  the  mortgagee^,  not- 
withstanding he  was  the  only  per- 
son authorized  to  take  it,  and  that  In 
such  case  the  parties  were  remitted 
to  their  rights  as  at  common  law). 

[a]  Ob  the  other  hand  It  Is  held 
in  Kentucky  that,  as  no  one  but  the 
county  clerk  ana  his  deputies  are 
authorised  to  take  the  acknowledg- 
ment of  a  deed,  the  clerk  may  take 
the  acknowledgment  of  a  deed  In 
which  he  Is  a  grantee,  for  otherwise 
there  would  be  no  one  quallfled  to 
take  It.  Stevenson  v.  Brasher,  90  Ky, 
23.  13  SW  242,  11  KyL  799. 

[b]  Where  acknowledgment  la 
opwi  court  was  required  by  statute 
in  the  case  of  a  sherlfTs  deed.  It 
was    held    that    the    fact    that  the 

Judge  who  presided  over  the  court 
n  which  the  acknowledgment  was 
taken  was  the  grantee  in  the  deed 
did  not  Invalidate  the  acknowledg- 
ment. Lewis  v.  Curry,  74  Mo.  49,  53. 
where  Sherwood.  C.  J.,  delivering 
the  opinion  of  the  court,  said:  "As 
the  deed  had  to  be  acknowledged  In 
open  court.  It.  of  necessity,  had  to 
be  acknowledged  In  the  court  from 
whence  the  execution  Issued,  else  the 
acknowledgment  could  not  have  been 
taken  at  sdl,  since  the  statute  does 
not  authorize  the  Judge  of  an  ad' 
Joining  circuit  to  be  called  In  to 
sit  and  hold  court  for  the  mere  pur- 
pose of  taking  the  acknowledgment 
of  a  sheriffs  deed.  These  considera- 
tions sufficiently  show  that  the  rule 
ordinarily  applicable  where  an  ac- 
knowledgment Is  taken  before  an 
Individual,  as  for  Instance  a  notary, 
who  is  named  as  a  grantee  In  the 
deed,  does  not  apply  to  cases  of  this 
sort." 

B.  Ark. — Leonhard  Flood,  66 
SW  781. 

Ga, — Betts-Bvans  Trading  Co,  v. 
Bass,  2  Oa.  A.  718,  69  SE  8. 

111. — Ogden  Bldg..  etc., ,  Assoc.  v. 
Mensch,  196  111.  664,  663.  63  NE 
1049,  89  AmSB  330  [quot  Cyc]. 

IndL— Hubble  t.  Wright,  28  Ind. 


322;  Kothe  v.  K rag- Reynolds  Co.,  SO 
Ind.  A.  293,  50  NE  594. 

Nebr. — Wilson  v.  Grless,  64  Nebr. 
792,  90  NW  866. 

N.  T. — ^Armstrong  v.  Combs,  15  APP. 
Div.  246.  44  NTS  171. 

N.  C—  Lrfuice  V.  Talnter,  187  N.  C. 
249.  250,  49  SE  211  [clt  Cycl;  Long 
V.  Crews.  118  N.  C.  266,  18  SE  499. 

Va.— Davis  v.  Beazley,  76  Va.  491. 

"The  general  rule,  sustained  by  the 
great  weight  of  authority.  Is  that  an 
acknowledgment  taken  before  one 
who  Is  a  party  to  the  conveyance  or 
is  interested  therein  Is  void,"  Per 
Potter,  C.  J.,  In  Sheridan  First  Nat. 
Bank  v.  Citizens'  State  Bank,  11 
Wyo.  82,  70  P  726,  100  AmSR  926. 

'6.  Ogden  Bldg.,  etc.  Assoc.  v. 
Menach,  196  111.  664.  663,  63  NE 
1049,  89  AmSR  390  [quot  Cyc]:  Bexar 
Bldg.,  etc..  Assoc.  v.  Heady,  21  Tex. 
Civ.  A.  154.  50  SW  1079,  67  SW  688. 

7.  Cooper  v.  Hamilton  Perpetual 
Bldg^etc  Assoc.,  97  Tenn.  286,  288, 
37  8W  12,  66  AmSR  796  and  note, 

88  LRA  8S8  ffolt  Reed  Fertilizer  Co. 
V.  Thomas,  97  Tenn.  478,  S7  SW  2201 
(where  the  court  said:  "^e  think 
the  true  rule  la,  that  while  acknowl- 
edgments taken  before-  officers  who 
are  related  to  either  party  or  Inter- 
ested in  the  Instruments  are  contrary 
to  public  pollc)  and  by  no  means  to 
be  encouraged,  and  while-  the  prac- 
tise, which  has  become  so  prevalent, 
should  be  discountenanced  and  dis- 
continued. stllU  such  acknowledg- 
ments are  not  absolutely  Invalid  and 
void  because  of  such  Interest  or  re- 
lationship, without  more.  Where 
there  Is  no  Imputation  or  charge  of 
improper  conduct  or  bad  faith  or 
undue  advantage  arising  out  of  such 
Interest  or  relationship,  the  mere  fact 
that  the  acknowledgment  was  taken 
before  such  officer  would  not  vitiate 
the  Inatrument  or  render  It  void, 
when  otherwise  It  was  free  from  ob- 
jection or  criticism");  To  same  effect 
Wefdman  v.  Templeton,  (Tenn.  Ch. 
A.)  61  3.  W.  102.  See  also  Jarvls- 
Conklln  Mortg.  Trust  Co.  v.  WlUhoIt, 
84  Fed.  514. 

8.  Jenkins  v.  Jonas  Schwab  Co.. 
138  Ala.  664,  35  S  649;  National  Bldg., 
etc..  Assoc.  V.  Cunningham,  130  Ala. 
539,  30  S  335;  Fearn  v.  Belrne,  129 
Ala.  435.  29  S  558;  Monroe  v.  Arthur, 
126  AU.  362.  28  S  476.  85  AmSR  36. 
Contra  Wefdman  v.  Templeton,  (Tenn. 
Ch.  A.)  61  SW  102;  Kennedy  T.  Secur- 
ity Bldg.,  etc..  Assoc.,  (Tenn.  Ch.  A.) 
57  SW  888. 

[a]  'There  the  disanallMn^  In- 
terest  Is  latent,  the  acknowfedginent 
cannot  be  collaterally  attacked  on 
that  account.  National  Bldg.,  etc.. 
Assoc.  V.  Cunningham,  130  Ala.  639, 
30  S  335;  Fearn  v.  Belme.  129  Ala. 
436,  29  S  658;  Monroe  v.  Arthur,  126 
Ala.  362.  28  S  476,  8S  AmSR  86.  But 
It  can  be  assailed  by  a  direct  pro- 
ceeding. Hayes  v.  southern  Home 
Bldg^,  etc..  Assoc.,  124  Ala.  668,  26 
S  627,  82  AmSR  216. 

9.  Ogden  Bldg.,  etc.  Assoc.  v. 
Mensch.  196  HI.  654,  669,  63  NE  1049, 

89  AmSR  330  [afl  99  111.  A.  67,  and 
clt  Cyc];  Morrow  v.  Cole,  68  N.  J'.  Eq. 
208,  42  A  673;  Corey  v.  Moore,  86 
Va.  721.  11  SE  114.  And  see  supra 
IS  64,  55. 

[a  3  The  instmment  Is  antitlsd  to 
record  where  nothing  upon  Its  face 
discloses  any  interest  of  the  person 
taking  the  acknowledgment.  Kee 
V.  Bwing,  17  Okl.  410,  87  P  297. 

10.  Tftus  V.  Johnson,  50  Tex.  224. 
See  also  Jarvis-Conklln  Mortg.  Trust 
C:o.  V.  Wllhott.  84  Fed.  614. 

"It  may  be  safely  sorted  that  It 
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The  amonnt  of  interest  which  will  disqualify  an 
officer  is  a  question  which  must  be  largely  deter- 
mined by  the  facts  and  circumstances  of  the  case 
in  which  it  is  presented  rather  than  by  any  hard 
and  fast  rule.'* 

Nature  of  interest.    In  order  to  disqualify  an 

would  be  much  more  Injurious  to 
public  Interest  to  hold  that  extr&- 
neous  proof  of  an  undisclosed  or  ae- 
cret  Interest  (almost  always  fillgbt) 
would  avoid  acknowledgments  and 
thus  render  the  record  of  convey- 
ances unreliable  than  It  would  to 
hold  the  contrary.  Says  Chief-Justice 
Walte  In  Frederloksburir  Nat.  Bank  v. 
Conway.  17  F.  Cas.  No.  10,037,  Hueties 
S7:  'It  ia  against  the  policsr  of 
the  recording  acta  to  hold  an  ac- 
knowledgment void  because  of  th« 
secret  Interest  of  an  officer  taking, 
and  certifying  It.  The  effort  should 
be  to  prevent  rather  than  allow  hid- 
den defects  In  the  evidence  of  pub- 
lic records.'  Accordingly  he  held  the 
acknowledgment  under  review  In  that 
case  to  be  a  ministerial  act  and  the 
record  notice.  Such  was  also  the 
decision  In  Lynch  v,  Livingston,  6 
N.  Y.  422,  and  Kimball  v.  Johnson,  14 
Wis.  674.  Both  reason  Euid  authority 
concur  in  declaring  where  the  Interest 
of  the  acknowledging  officer  does  not 
appear  on  the  face  of  the  deed  that 
the  acknowledgment  la  not  void,  and 
that  the  registry  of  the  deed  is 
notice."  Morrow  v.  Cole,  68  N.  J. 
Eq.  203^06,  42  A  «7S. 

[a]  wlisre  the  reoord  does  not 
Invert  eeiurtraotlve  notloe. — Where 
a  record  made  on  the  faith  of  an 
acknowledgment  taken  by  a  dis- 
qualified officer  la  held  not  to  give 
constructive  notice,  despite  the  fact 
that  the  disqualifying  Interest  lik 
latent.  It  has  been  held  that  parol 
evidence  Is  admissible  to  show  such 
interest.  Hunton  t.  Wood,  101  Va. 
64.  43  SB  186:  Bell  T.  Wood.  94  Va^ 
677,  27  SE  504. 

11.  Horbach  v.  Tyrrell,  48  Nebr. 
614.  67  NW  485,  489.  87  LRA  434. 
See  Joines  v.  Johnson,  133  N.  C  487, 
45  SE  828. 

"We  have  not  been  cited  to  any 
authority,  nor  have  we  been  able 
to  And  one.  which  lays  down,  or 
attempts  to  lay  down,  any  rule  which 
will  afford  in  all  cases  a  safe  test 
for  determining  whether  an  officer 
Is  disqualified  oy  reason  of  his  re- 
lationship or  interest  from  taking  an 
acknowledgment  in  any  particular 
case.  Whether  such  dlsquallflcation 
exists  In  any  case  must  be  determined 
from  the  _peciiliar  facts  and  circum- 
stances oi  that  case.  No  statute  ex- 
ists in  this  state  which  prescribes 
what  relatlanship  or  interest  of  an 
officer  shall  disqualify  him  from  tak- 
ing an  acknowledgment  In  any  given 
case ;  but  It  would  seem  that  on 
grounds  of  public  policy  an  officer 
should  be  disqualified  from  taking  an 
acknowledgment  whose  direct  and 
beneficial  int^est  would  be  subserved 
in  having  the  conveyance  made  which 
he  acknowledged.  And  perhaps  It 
may  be  said,  as  a  very  general  prop- 
osition, that  an  officer  who  Is  a 
party  to  a  conveyance  or  Interested 
therein  ia  disquallfled  from  taking  the 
acknowledgment  of  the  grantor."  Hor- 
bach V.  Tyrrell,  48  Nebr.  514,  521, 
87  NW  485.  37  LRA  434  [quot  Hed- 
bloom  V.  Plerson,  2  Nebr.  (UnofT. ) 
799,  90  NW  218]. 

[a]  Seal  person  In  interest. — A 
mortgagor's  acknowledgment  cannot 
be  taken  by  an  officer  who  is  the  real 
owner  of  the  note  to  secure  which  the 
mortgage  la  given,  notwithstanding 
his  wife's  name  appears  in  the  note 
as  payee.  Hedbloom  v.  Plerson,  2 
Nebr.  (Unott)  799,  99  NW  Hi.  See 
also  Warden  v.  Reser,  IS  Kan.  86. 
16  P  60. 

[b1  A  trarety  on  a  note  has  such 
an  Interest  In  a  mortgage  made 
mainly  for  the  jrarpose  or  protecting 
hlM  as  to  render  void  an  acknowl- 
edgment of  such  mortgage  taken  by 


officer  he  must  have  a  direct,  pecuniary  interest  in 
the  consideration  for  the  instrument,  or  in  uphold- 
ing snch  instrument  after  it  is  executed;^'  but  the 
degree  or  amount  of  the  interest  is  immaterial,**  as 
is  also  the  question  of  the  motives  by  which  the 
parties  were  actuated." 

V.  Flood,  68  Ark.  such  an  interest  therein  as  to  invali- 
date bis  certificate  of  acknowledg- 
ment, since  the  bank  bad  the  sole 
interest  bi  the  loan.  Bardsley  v.  Oer- 
man-Amerlcan  Bank,  113  Iowa  216,  84 
NW  1041. 


him.  Iieonhard 
162,  66  SW  781. 

[c]  A  magistrate  who  is  boima  to 
make  title  by  a  conveyance  from  a 
third  person  Is  disqualified  by  Interest 
from  receiving  the  acknowledgment 
of  the  grantor's  wife.  Withers  v. 
Balrd,  7  Watts  (Pa.)  227,  S2  AmD 
754. 

[d]  "Sbe  sigMra  of  a  oertUoat* 

oflMoavoratioai  have  a  very  material 
flnAndai  and  other  Interest  in  up- 
holding the  certificate."  People  v. 
Railroad  Com'rs,  106  App.  DIt.  278, 
278,  98  NTS  S84. 

[el  Olrownstanoes  not  amonattsr 
to  dlaqoallfylng  laterwrt. — (J)  M 
being  Indebted  to  various  banks  and 
Individuals  who  held  chattel  mort- 
gages on  all  his  personalty,  sold  hie 
homestead,  and,  hla^ife  Joining,  exe- 
cuted a  deed  to  G..  At  the  time  M 
directed  O  to  pay  the  consideration, 
less  certain  encumbrances,  to  the 
credltot-s  of  M.  One  of  the  creditors, 
who  was  D.  as  a  notary  public,  took 
the  acknowledgment  of  M  and  his 
wife  to  the  deed.  D  was  not  in- 
strumental in  causing  the  sale  or  the 
giving  of  such  instruction,  but  prior 
to  taking  the  acknowledgment  was 
informed  of  such  sale  and  instruc- 
tion. O  paid  the  full  amount  of  such 
consideration  to  auch  creditors.  In- 
cluding D.  It  was  held  that  T>  was 
not  disqualified  to  act  as  notary  pub- 
He  to  take  the  acknowledgment.  Mu- 
drav.  Qroellng,  89  Nebr.  829,  132  NW 
389.  (2)  A  notary  public,  employed 
to  purchase  standing  timber  for  Cf  at 
a  specified  price  per  acre,  is  interested 
In  the  transaction,  but  not  in  the 
conveyance  of  timber  to  C,  and 
hence  Is  not  disqualified  to  take  the 
grantors*  acknowledgment  to  the 
deed.  Vizard  v.  Robinson,  (Ala.)  61 
S  959. 

18.  Iowa. — Bardsley  v.  German- 
American  Bank,  118  Iowa  216.  84 
NW  1041. 

Nebr.— Ollbert  v.  Oarber,  69  Nebr. 
419,  96  NW  1030. 

N.  C. — Joines  v.  Johnson,  188  N,  C. 
487,  45  SE  828. 

Va. — Nicholson  v.  Oloneester  Char- 
ity School.  98  Va.  101,  24  SE  899. 

Wash.— Klxon  v.  Post,  12  Wash. 
181.  43  P  28. 

[a]  Pacts  not  ahowtav  dlsqusUfy- 
Ing  interest. — (1)  Where  plaintiff 
executed  a  deed  to  a  third  person  and 
accepted  the  mortgage  from  defend- 
ant to  secure  the  purchase-money, 
plaintiff,  acting  as  a  Justice  of  the 
peace,  was  not  Incompetent  to  ac- 
knowledge a  transfer  of  his  deed  to 
defendant  by  such  third  person.  Joines 
v.  Johnson,  133  N.  C.  487,  45  SE  828. 
(2)  A,  being  Indebted  to  various 
banks  and  Individuals  who  held 
chattel  mortgages  of  all  his  per- 
sonalty, sold  his  homestead,  and,  his 
wife  Joining,  executed  a  deed  to  B. 
At  the  time  A  directed  B  to  pay 
the  consideration,  leRS  certain  en- 
cumbrances, to  the  creditors  of  A. 
One  of  the  creditors,  who  was  C, 
as  a  notary  public,  took  the  acknowl- 
edgment of  A  and  his  wife  to  the 
deed.  C  was  not  Instrumental  in 
causing  the  sale  or  the  giving  of 
such  instruction,  but  prior  to  taking 
the  acknowledgment  was  informed  of 
such  sale  and  Instruction.  B  paid 
the  full  amount  of  such  con»ideratlon 
to  such  creditors.  Including  C.  It 
was  held  that  C  was  not  disqualified 
to  act  as  notary  public  to  take  the  ac- 
knowledgment. Mudra  v.  Groellng,  89 
Nebr.  829,  132  NW  389.  (3)  Where 
the  cashier  of  a  bank  took  the  ac- 
knowledgment to  a  mortgage  made  by 
his  debtor  to  the  bank,  the  fact  that 
part  of  the  proceeds  went  to  pay  off 
the  cashier's  debt  did  not  rive  bim 


pu 
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[b]  Persons  owning  AMtaet 
ens  m  traot  of  Iswfl  One  owning  an 
Interest  in  a  tract  of  land  is  not  so 
far  mtereated  in  the  entire  tract  as 
to  prevent  him.  In  his  official  charac- 
ter, from  taking  the  acknowledgnnent 
of  a  deed  conveying  to  a  third  person 
another  and  distinct  inturest  in  the 
same  land.  Dusaaume  t.  Burnett,  5 
Iowa  96. 

Cc]  Bnnloyee  of  partyii— A  notary 
ibllc  In  the  employ  of  the  grantee, 
but  having  no  Interest  In  the  prop- 
erty or  the  conveyance.  Is  not  dis- 
qualified to  take  the  acknowledg- 
ment of  the  grantors.  Smith  v.  Ay- 
den  Lumber  Co.,,  144  N.  C.  47,  56 
SB  666. 

[d]  Consent  of  stooUtolder*  to 
exeoation  of  deed.  Wba-e  the  con- 
sent of  stockholders  to  the  execution 
of  a  deed  by  the  officers  of  the  cor- 
poration was  acknowledged  before 
an  officer  who  was  one  of  the  stock- 
holders. It  was  held  that  the  acknowl- 
edgment was  not  void,  because  he 
took  no  beneficial  interest  under  the 
conveyance  made  pursuant  to  such 
consent.  Greve  v.  Echo  Oil  Co..  8 
Cal.  A.  276,  96  P  904. 

[e]  tTBdar  sheriff's  aeknowledg- 
mmt  taken  by  sheriff. — The  acknowl- 
edgment of  a  deed  executed  by  the 
undersherlff  who  made  the  sale  on 
a  statutory  foreclosure  of  a  mort- 
gage was  not  Invalid  because  taken 
by  the  sheriff  who  was  also  a  notary 
public.  Cook  v.  Foster,  94  Mich.  610, 
55  NW  1019. 

A  Clerk  who  Is  •  snbsorlWar 
ess  to  a  de«d  is  competent  to 
take  the  acknowledgment,  as  dis- 
tinguished from  the  proof,  of  such 
deed.'  Trenwlth  v.  Smallwood,  111  N. 
C.  132,  15  SE  1080. 

[g]  Surety  protected  by  mortgare. 
— ^Where  a  mortgage  is  made  to  the 
payee  of  a  note,  for  the  proteetion  of 
a  surety  thereon,  the  surety  has  such 
an  Interest  In  the  mortgage  slb  to 
render  the  acknowledgment  of  the 
mortngor  before  him  voldL  and  the 
recorH  of  the  mortgage  without  ef- 
fect. Iieonhard  Flood,  68  Ark,  162. 
58  SW  781. 

[hi  OoBvansatlOB  for  taUng  ao- 
knowledcment  oat  of  prooeeds  of  Aeed 
of  tmst. — An  officer  Is  not  disquali- 
fied to  take  the  acknowledgment  of 
a  deed  of  trust  by  the  fact  that  he 
Is  to  receive  the  sum  of  one  dollar 
and  fifty  cents  out  of  the  money  to 
be  raised  under  the  deed  for  his  Ber\'- 
tees  in  taking  such  acknowledgment. 
Rcott  V.  Thomas,  104  Va.  220,  61  SB 
829 

13.  Wilson  V.  Grless,  64  Nebr.  T92, 
90  NW  866;  Chadron  Loan,  etc..  As- 
soc. V.  O'LInn,  1  Nebr.  (Unoff.)  1, 
95  NW  368.  See  also  NIchohKm  v. 
Gloucester  Charity  School.  93  Va. 
101,  24  SE  899. 

[a1  A  nominal  mor^mrse  Is  dls- 
qualified,  although  he  has  at  most  a 
very  small  interest  and  another  Is 
the  real  party  In  Interest.  Amick  v. 
Woodworth,  58  Oh.  St.  86,  50  NK  487. 

14.  Amlck  V.  Woodworth,  68  Oh. 
St.  86,  50  NH  437. 

"The  rule  of  disqualification  must 
be  of  general  application,  and  not 
made  to  depend  upon  the  result  of 
Inquiry  Into  the  motives  of  the 
parties;  for  such  a  modification  of 
the  rule  would  necessarily  open  the 
door  to  the  mischiefs  it  was  oeslffned 
to  prevent."  Per  Williams,  J..  In 
Amfek  V.  Woodworth,  68  Oh.  St.  SC. 
100,  60  NB  487/^ 
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Interest  a  Qnesttoa  of  fact  The  question  of 
vliether  or  not  the  officer  taking  an  acknowledg- 
ment is  or  is  not  flnaneiaUy  or  beneficially  interested 
in  the  transaction  is  necessarily  one  of  fact,  and 
is  concluded  by  the  verdict  of  the  jury,  or  the 
jud^ent^  decree  of  a  court,  in  the  same  manner 
and  to  the  same  extent  as  iae  other  questions  of 
fact." 

A  r«nimcUtio&  of  dower,  takea  by  an  officer  dia- 
qualifiefl  by  interest,  cannot  be  aided  by  snppletory 
evidence  that  it  was  in  fact  made  freely  and 
Tolantarily." 

[i  111]  V.  Orantor  or  Obligor.  As  a  rule,  the 
grantor  or  obligor  in  a  deed  or  other  instrument 


U.  Hllan«T«r  v.  Blake,  Si  Okl. 
477.  U6  P  112». 

16.  SosBlan  t.  Turner,  17  &  C  L. 
42L 

Iff.  Abu— Byrd  v.  Bailer,  1<»  Ala. 
4S2.  it  8  171,  AnnCasltlSB  SSI  and 
Dota. 

Ark. — Muense  v.  Harper.  70  Ark. 
309,  67  SW  86&.-See  also  Perm  v.  Oar- 
Tin,  5<  Ark.  511,  20  SW  410. 

Mo.— Hainey  v.  Alb«rry,7*  Uo.  427. 

Oh.— Meckel  Co.  v.  De  Witt.  28  Oh. 
Clr.  CJt.  174. 

S.  a — WattH  V.  Whetstone,  79  S.  C. 
S57,  S«  SE  703. 

Va. — Leftwlch  v.  Klcbmond.  100  Va. 
164,  40  S£  651;  Davis  v.  Beazley,  76 
Va.  491. 

See  also  Simmons  v.  Hewitt,  (Tex. 
Civ.  A.)  8?  SW  188.  Contra  Oreve  v. 
Echo  Oil  Co.,  8  Cal.  A.  275,  9«  P  904. 

[a]  XaklHf  proof  for  rocoxd. — A 
notarr  public  who  la  grantor  in  a 
deed  is  IncaiHible  of  certlfrtng  that 
one  ot  ita  witneases  declared  on  an 
oath  that  ha  aaw  the  deed  sUrned, 
sealed,  and  executed,  and  hUr  certifi- 
cate does  not  entitle  the  deed  to  be 
recorded.  Watts  v.  WhetStona,  79  8. 
a  367,  80  SE  703. 

[b]  CPonstmoUoii  of  ontUoate^ 
An  Indorsement:  "In  office  of  Court 
of  Hnatlnss.  .  .  .  This  deed  was 
acknowledg-ed  br  Ro.  Howard,  clerk, 
a  party  thereto,"  signed,  "Ro.  Howard, 
Clerk,"  must  be  construed  as  an  ac- 
knowledgment made  before  the  clerk 
himself.  Leftwlch  v.  Richmond,  100 
Va.  164,  40  SE  651. 

18.  Mundee  V.  Freeman,  28  Fla. 
629,  3  S  153. 

19.  Oreve  v.  Echo  Oil  Co.,  8  Cal. 
A  275.  284.  96  P  904  (where  It  is 
aald:  "We  have  been  unable  to  find, 
after  diligent  search,  involving  the 
examination  of  many  cases,  a  single 
case  where  it  has  been  held  that  an 
acknowledgment  by  grantors  taken 
before  a  grantor  is  void.  No  reason 
occurs  to  us  why  such  an  acknowl- 
edgment should  be  held  void:  and  the 
reason  assigned  In  the  cases  for  hold- 
ing an  acknowledgment  taken  before 
a  grantee  void  does  not  exist  in  such 
case").  But  compare  People  v.  Rail- 
road Comrs..  105  App.  Dlv.  278,  98 
NTS  584  (holding  that  one  of  several 
Incorporators  of  a  railroad  company 
was  disanallfled  to  take  the  acknowl- 
edgments of  the  other  incorporators 
to  the  certificate  of  Inoorporatlon). 

30.  Cal. — ^Murray  v.  Tulare  Irr. 
Co.,  120  Cal.  811,  49  P  683,  52  P  B88: 
Ue  v.  Murphy,  119  Cal.  364.  51  P 
549,  955:  Merced  Bank  v.  Rosenthal, 
99  Cal.  39,  81  P  849.  88  P  782:  Oreve 
V.  Echo  Oil  Co..  8  Cal.  A.  276.  96  P 
904. 

Colo. — Brereton  v.  Bennett,  15  Colo. 
251.  25  P  310. 

pia. — ^Florida  Sav.  Bank  v.  Rivera, 
!6  Fla.  575,  18  S  850;  Hogans  V.  Car- 
nith.  18  Fla.  587. 

111.— West  T.  Krebaum,  88  IlL  263: 
Bunmers  t.  Dole,  61  IIL  807. 

Ind.— Hnbblft  Wright,  83  Ind. 
SZ2. 

Iowa.— •Wilson  v.  Traer.  20  Iowa 

231. 

Kan. — Warden  v.  Reser,  88  Kan. 
n.  16  F  60;  Oreenlee  Smith,  ^ 
Kan.  A.  733,  46  P  648.. 


Me. — Beaman  v.  Whitney,  20  Me. 
413. 

Mich. — Liaprad  v.  Sherwood,  79 
Mich.  620,  44  MW  943;  Groesbeck  v. 
Seeley,  IS  Mich.  S2i». 

Miss. — ^WasBOB  V.  Connor,  64  Mlas. 
351. 

Mo. — Halney  v.  Alberry,  73  Mo. 
427. 

Oh. — ^Amlck  V.  Woodworth,  68  Oh. 
St.  86.-50  NB  437;  Meckel  Co.  v.  De 
Witt.  23  Oh.  CUr,  Ct.  174. 

C. — Scanlan  v.  Turner,  8  S.  C. 
421. 

a, — Hunton  v.  Wood,  101  Va.  54, 
43  8E  18fl :  Iron  Belt  Bldg.,  etc., 
-Assoc  v.  Groves,  S$  Va,  138,  31  SB 
23;  Davis  v.  Beazley,  75  Va.  491. 

W.  Va.— Webb  v.  Bitter,  60  W.  Va. 
198.  54  SE  484;  Timvenner  v.  Barrett, 
21  W.  Va.  656. 

See  also  Freeman  v.  Person.  106 
N.  C  261,  10  SB  1037;  Bancks  v.  Ol- 
lerton.  10  Sxch.  1$8,  26  EngL&Bq 
608;  Cardinal  v.  Bolleao,  11  Que. 
Super.  431. 

[a]  The  rnlo  anrtles,  alttunvh 
ttis  graatee  is  the  laaij  parson  aa- 
thoriMd  to  take  the  acknowledgment. 
Hammers  ▼.  Dole,  61  111.  807.  Contra 
Stevenson  v.  Brasher.  90  Ky.  28,  18 
SW  242,  11  K>Ii  799;  Lewis  v.  Curry. 
74  Mo.  49.  All  the  foregoing  cases 
are  set  out  in  fuU  supra  I  100. 

[b]  atrtlfleats  ox  aoknowlsdff- 
ment  la  mea  oonrt.— 'A  prothono- 
tary's  certlflcate  of  the  acknowledg- 
ment in  open  court  of  a  deed  to 
himself,  by  the  sheriff,  and  his  entries 
of  the  acknowledgment  upon  the  rec- 
ord authorize  the  admission  of  the 
deed  In  evidence  In  a  suit  in  which 
the  prothonotary  Is  a  party,  for  "the 
prothonotary  exercises  no  Judgment 
or  deliberation;  he  barely  records 
the  acts  of  the  court;  ana  we  con- 
sider the  entry  on  the  record,  as 
being  made  by  direction  of  the  court, 
and  in  fact  as  the  act  of  the  court.'* 
Per  Tllghman,"  C.  J.,  In  Rickets  v. 
Henderson,  6  Blnn.  (Fa.)  133,  184. 

31.  Ark. — Green  v.  Abraham,  43 
Ark.  420. 

Cal.— Lee  v.  Murphy,  119  Cal.  364, 
61  P  549,  955. 

111.— Hammers  v.  Dole,  61  111.  307. 

Ind. — Hubble  v.  Wright,  23  Ind. 
322. 

Iowa. — ^Farmers*,  etc..  Bank  v, 
Stockdale,  121  Iowa  748,  9«  NW  732; 
^t^  ^nk  V.  Radtke,  87  Iowa  363,  54 

Mich. — l.aprad  v.  Sherwood,  79 
Mich.  520.  44  NW  948  [foil  Groes- 
beck  V,  Seeley.  13  Mich.  329]. 

N.  C. — Turner  v.  Connelly,  106  N. 
C,  72,  11  SE  179;  White  v.  Connelly, 
105  N.  C.  85,  11  SB  177. 

Oh. — ^Amlck  V.  Woodworth,  58  Oh. 
St.  86.  SO  NE  487. 

[a]  PMsuaptloa  fMm  staullaKt^ 
of  nainosK— (1)  Where  the  name  of 
the  officer  who  certified  the  acknowl- 
edgment was  identical  with  that  of 
the  mortgagee,  and  the  mortgage  was 
between  two  residents  of  the  same 
county,  and  was  executed  and  ac- 
knowledged In  that  county,  this  was 
held  to  be  prima  facie  evidence  that 
the  names  related  to  one  and  the 
same  person.  Lee  v.  Murphv,  119 
Cal.  364.  51  P  549.  965.  See  also 
Hogans  v.  Carruth,  18  Fla.  687;  Sta- 


is  disqualified  to  take  acknowledgment  or  proof 
thereof,"  although  an  officer  executing  a. deed  in  a 
purely  o£Qcial  capa^ty,  and  having  no  personal  in^ 
terest  therein,  has  been  held  competent  to  take  proof 
of  the  execution  thereof.^^f 

One  of  several  grantois  has  been  held  competent 
to  take  the  acknowledgments  of  his  ct^antors." 

[$  112]  c  Grantee  oi  Obligee.  The  grantee  or 
obl^e  in  an  instrument  is  disqualified  on  grounds 
of  public  policy  from  acting  in  an  oflUeial  capacity  in 
taluQg  and  certifying  the  acknowledgment  of  the 
■grantor  or  obligor;"  and  eonsequendy  no  force  at- 
taches to  an  acknowle^ment  of  a  mortgage  before  the 
mortgagee,*^  of  a  deed  of  trust  before  the  .trustee"  or 

Eleton  v.  Pease,  2  Mont.  550.  (2) 
lut  in  Bell  V.  Wood,  94  Va.  677,  27 
SB  504,  the  court  held  that  It  would 
not  be  presumed  in  the  absence  of 
proof  that  "F.  Mauzy"  who  took  and 
certified  the  acknowledgment  of  a 
deed  of  trust,  was  the  same  person 
as  "Fayette  Mauzy"  who  was  named 
as  trustee  In  the  instrument.  See 
also  Corey  v.  Moore,  86  Va.  721,  11 
SE  114.  , 

[b]  trader  ths  HaaltolM  statat* 
an  afildavtt  qf  the  execution  of  a 
chattel  mortgage  may  be  sworn  to 
before  the  mortgagee.  Inch  t.  Simon, 
12  Man.  1. 

33.  Ark. — Muense  T.  Harp«r.  70 
Ark.  309,  67  SW  869;  Oreen  v.  Aora-. 
ham,  43  Ark.  420. 

111.— Darst  v.  Gale.  83  IIL  136;  Rus- 
sell V.  Bosworth,  106  111.  A.  314. 

Miss.— Holden  V.  Brimagew  72  Misa 
228,  18  S  383.  ^ 
Mo. — German  American  Bank  v. 
Carondelet  'Real  Est.  Co.,  160  Mo, 
670,  51  SW  691;  Ifonnah  v.  Davla 
112  Mo.  699.  20  SW  686;  Bennett  ^ 
Shipley.  88  Mo.  448;  Williams  v.  Mon- 
iteau Nat.  Bank,  72  Ma  292;  Black  v 
Gregg,  58  Mo.  566;  Dall  v.  Moore,  51 
Mo.  689;  Stevens  v.  Hampton,  46  Mo, 
404. 

N.  C. — ^Lance  v.  Talnter,  137  N.  C. 
249,  49  SB  211. 

Tex.— Rothschild  v.  Daugher,  85 
Tex.  332,  20  SW  142.  34  AmSR  811, 
16  LRA  719  and  note;  Brown  v. 
Moore,  88  Tex.  646;  Simmons  v.  Hew- 
itt, (Civ.  A.)  87  SW  188.  See  also 
Morton. V.  Lowell,  56  Tex.  643. 

Va. — Hunton  v.  Wood,  101  Va,  54, 
48  SB  186;  Iron  Belt  Bldg.,  etc..  As^ 
soc.  V.  Groves,  96  Va.  138,  81  SE  28; 
Nicholson  V,  Gloucester  (Parity 
School,  93  Va.  101,  24  SB  899;  Clinch 
River  Veneer  Co.  v.  Kurth,  90  Va. 
737,  19  SB  878;  Clinch  River  Veneer 
Co.  V.  Kurth,  88  Va.  222,  16  SE  168; 
Barton  v.  Brent.  87  Va.  885,  18SE29: 
Bowden  V.  Parrlsh,  86  Va.  67,  9  SB 
616,  19  AmSR  878.  See  also  Corey  v. 
Moore,  86  Va.  721.  11  SE  114. 
_W.  Va.— Tavenner  v.  Barrett,  21 
W.   Va.  656. 

[a]  Wharo  trnstes  has  not  a^ 
emtsd  trust. — The  acknowledgment 
of  a  deed  of  trust  taken  before  the 
trustee  Is  void,  although  the  latter 
has  not  accepted  the  trust;  for  since 
the  deed  Is  for  his  benefit  his  accept- 
ance will  be  presumed  until  his  dis- 
sent Is  shown,  and  such  dissent  will 
not  be  implied  from  the  fact  of  his 
taking  the  acknowledgment  Bow^ 
den  v.  Parrlsh,  88  Va.  67,  9  SB  616, 
19  AmSR  87S.  See  also  Rothschild 
v.  Daugher,  86  Tex.  S32.  20  SW  142, 
84  AmSR  811,  16  LRA  719  (where 
the  trustee,  who  t^a^A  no  pecuniary  In- 
terest In  the  deed,  declined  to  act 
and  another  trustee  was  substituted 
for  him);  Iron  Belt  Bldg.,  etc..  Assoc. 
V.  Groves,  96  Va.  188,  31  SE  23. 

[b]  no  faot  that  the  offloer  did 
not  know  that  ho  was  named  as  one 
of  the  trustees  at  the  time  when  he 
took  the  acknowledgment  and  tha£ 
upon  learning  that  fact,  he  refused 
to  accept  the  trust,  does  not  vary 
the  rule.  Iron  Belt  Bldg.,  etc..  As- 
soc. V.  Groves.  96  Va.  138,  31  SE  28. 

[c]  WI^o  there  ara  ssvsral  tmis- 
it  would  seem  ithat^lhft  ^takiav 
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the  benefieiaryf^  or  of  an  assignment  before  the 
assignee.'^ 

"Where  there  are  several  grantees  the  acknowledg- 
ment 'will  be  good  as  to  all  except  the  one  who  took 
it;"  and  the  defect  may  be  cored  as -to  him  by  a 

reacknowledgment  before  a  duly  qualified  ofiBcer/" 


or  by  other  proof  of  the  instrDment." 

[$  113]  a.  Stockholder  in  Corporatum.  AMord- 
ing  to  the  great  weight  of  authority  the  aeknowledig- 
ment  of  an  instrument  in  which  a  ixHrporation  lb 
financially  interested  cannot  be  taken  by  a  stock- 
holder in  such  corporation;^  but  there,  are  cases 


of  the  acknowledgmeat  by  one  of 
them  would  not  render  It  Ineffectual 
ae  to  the  others.  Bee  Darst  V.  Oale, 
83  111.  13S. 

[d]  STtdnwe  held  ntfflolaat  to 
show  that  ^antee  took  acknowledir- 
ment  see  Hunton  v.  Wood,  101  Va.  54, 
43  SE  1S6. 

[e]  Wromnstanoea  not  wtabllA- 
Inff  Untlty. — Where  to  a  deed  to 
"1*  Trlplett,  Jr.,"  as  trustee,  was  at- 
tached a  certificate  of  the  grantor's 
acknowledgment  In  the  body  of 
which  the  notary  taking  the  same 
was  described  as  "L.  Trlplett,  Jr.," 
but  the  certlAcate  was  sfgnea  sim- 
ply "li.  Trlplett,  N.  P. »  It  was  held 
that  it  did  not  appear  that  the  notary 
was  the  same  person  as  the  trustee. 
Corey  v.  Moore,  86  Va.  721,  11  SB 
114. 

tf]  Hi  VumMNM*.  <1)  It  has  been 
a  that  the  tact  that  the  acknowl- 
edBToent  of  a  trust  deed  by  a  mar- 
rlea  woman  was  taken'by  the  trustee 
named  therein  was  not  alone  suf- 
ficient ground  for  annulling  it  at  her 
Instancy  where  the  trustee  did  not 
know  at  the  time  of  taking  the  ac- 
knowledgment  that  he  was  named  as 
trustee  In  the  deed,  bad  no  Interest 
whatever  In  the  subject  matter,  and 
was  In  no  way  connected  with  the 
parties  either  as  attorney  or  other- 
wise. Weidman  v.  Templeton,  (Ch.  A.) 
«1  SW  102,  105  (where  the  court  aald: 
"While  our  supreme  court  has  rep- 
rehended the  practice  of  the  privy 
examination  of  married  women  be- 
ing taken  before  officials  in  any  way 
connected  with  the  parties,  or  Inter- 
ested In  the  subject  matter  of  the 
conveyances.  It  has  repeatedly  re- 
fused to  annul  such  conveyances  at 
the  Instance  of  feme  coverts  where 
It  appeared  that  the  official  was  dis- 
interested, had  no  Interest  In  the 
matter,  and  where  no  advantage  was 
taken  from  the  feme  covert.  (2) 
In  other  words,  the  fact  that  the 
official  might  be  related  to  either 
party,  or  remotely  Interested,  does 
not  Invalidate  the  acknowledgment, 
where  It  appears  that  no  advantage 
was  taken,  and  no  Improper  conduct 
was  resorted  to  to  secure  the  ac- 
knowledgment or  to  Impose  upon  the 
married  woman.  Cooper  v.  Hamil- 
ton Perpetual  Bidg.,  etc..  Assoc.,  97 
Tenn.  285,  37  SW  12,  56  AmSR  795 
and  note,  33  LRA  338  et  sea,  and 
cases  cited"), 

S3.  Iowa. — Bardsley  v.  German- 
American  Bank,  113  Iowa  216,  84  NW 
1041. 

Mich. — Qroesbeck  v.  Seeley,  13 
Mich.  S29. 

Hiss. — Wasson  T.  Connor,  64  Miss.> 
8  El. 

Mo. — Real  Est.  Sav.  Inst.  v.  Cren- 
shaw. S  Mo.  A.  567. 

N.  C — l-OTtK  V.  Crews,  113  N.  C. 
266.  IS  SE  499.  See  also  White  V. 
Connelly.  106  N.  C.  65.  11  SB  177. 

Tex.— Tittle  v.  VanW,  (CW.  A.) 
27  aw  786;  Banter  v.  Howell,  7  Tex. 
ClT.  A.  198,  26  SW  458. 

Va. — Morgan  v.  Olendy.  92  Va.  86, 
22  8E  8S4. 

Compare  Fredericksburg  Nat.  Bank 
V.  Conway.  17  P.  Cas.  No.  10.037,  1 
Hughes  37. 

ia]  A  snrsty  on  a  note  cannot 
e  the  aclmowledgment  of  a  trust 
deed  given  to  secure  the  note.  Blan- 
ton  V.  Bostic,  126  N.  C.  418,  35  SE 
1035. 

34.  Armstrong  v.  Combs,  16  App. 
Dlv.  246.  44  NTS  171. 

[a]  Ths  Mslgvee  of  a  hand  and 
aortffaffs  cannot  take  the  assignor's 
MSknowiedgment.  Armstrong  v. 
Combs,  IB  App.  Div.  246,  44  NTS  171. 

SB.    Darst  v.  Gale,  83  111.  136. 

[a]   wiMOM  tMivmi  Krantees  with 


distinet  Intsrssts. — "It  Is  true  that 
the  grantee  in  a  deed  cannot  take 
and  certify  the  acknowledgment  of 
his  grantor,  and  If  he  does  so  the 
certificate  as  to  him  is  void.  But 
where,  as  here,  there  are  several 
grantees,  each  taking  a  separate  and 
deffned  interest,  the  deed  should  be 
treated  as  if  made  separately  to 
each  of  such  grantee,  and  we  see  no 
reason  why,  and  have  discovered  no 
authority  to  the  contrary,  the  ac- 
knowledgment should  not  be  held 
good  as  to  all  of  them  except  the 

farty  taking  it."  Murray  v.  Tulare 
rr.  Co.,  120  CaL  Sll.  314,  49  P  668, 

28.   Brady  V.  Cole,  164  111.  116,  46 

NB  438. 

37.    Darst  v.  Gale,  83  111.  136. 

88.  Ala.~Maddoi  \.  Wood,  161 
Ala.  167,  4S  S  968;  Jenkins  v-  Jonas 
Schwab  Co.,  188  Ala.  664,  36  B  649: 
Monroe  v.  Arthur.  126  Ala.  362,  28 
8  476,  86  AmSR  86;  Hayes  V.  South- 
em  Home  Bldg.,  etc.  Assoc.,  124  Ala. 
668,  26  S  627,  82  AmSR  216.  See 
also  National  Bldg..  etc.,  Assoc  v. 
Cunningham,  ISO  Ala.  539,  30  S  836. 

Ga. — Southern  Iron,  etc^  Co.  v. 
Voyles,  138  Oa.  268,  76  SB  248,  41 
LRANS  876  and  note,  AnnCaBl918D 
369;  Betts-Evans  Trading  Co.  v.  Bass, 
2  Ga.  A.  718,  69  SE  8. 

IIL — Maxwell  v.  Lincoln,  etc^ 
Bldg.,  etc..  Assoc.,  ZIG  111.  85,  74  NE 
804;  FUgman  v.  Jlrl  Washington 
Bldg.,  etc..  Assoc.,  209  111.  176,  70 
NE  644;  Steger  v.  Traveling  Men's 
Bldg.,  etc..  Assoc.,  208  111.  23t  70  NE 
236,  100  AmSR  225;  Ogden  Bldg.,  etc^ 
Assoc.  v.  Mensch.  196  111.  554,  63  NE 
1049.  89  AmSR  330  [aft  99  IIL  A.  67]. 

Ind. — Kothe  v.  Krag-Reynolds  Co., 

20  Ind.  A.  293,  60  NB  594. 

Iowa. — Smith  v.  Clark,  100  Iowa 
605.  69  NW  1011.  ( 

Nebr. — Wilson  v.  Griess,  64  Nebr. 
792,  90  NW  866;  Chadron  Loan,  etc.. 
Assoc.  V.  O'Llnn,  1  Nebr.  (Unoff.)  1, 
95  NW  368.  See  also  Gilbert  v.  Qar- 
ber,  69  Nebr.  419,  96  NW  1080. 

Pa. — Monongahela  Bank  T.  Porter, 
2  Watts  141. 

Tex. — Workman's  Mut.  Aid  Assoc. 
V.  Monroe,  (Civ.  A.)  53  SW  1029; 
Bexar  Bldg.,  etc.,  Assoc.  v.  Heady, 

21  Tex.  Civ.  A.  154,  50  SW  1079,  57 
SW  683;  Miles  v.  Kelley,  16  Tex.  Civ. 
A.   147.  40  SW  599. 

Wyo- — Boswell  v.  Laramie  First 
Nat.  Bank,  16  Wyo.  161.  92  P  624, 
93  P  661:  Shertdan  First  Nat.  Bank 
V.  Citizens*  State  Bank.  11  Wyo.  32, 
70  P  726,  100  AmSR  925. 

See  also  Wtnsted  Sav.  Bank,  etc.. 
Assoc.  V.  Spencer,  26  Conn.  195. 

"Whilst,  strictly  speaking,  a  stock- 
holder has  no  independent  Interest 
In  the  corporate  property,  as  such, 
nevertheless,  his  snares  of  stock  en- 
title him  to  such  aliquot  part  of  the 
corporate  property  as  his  number 
of  shares  bears  to  the  whole  capital 
stock.  If  the  corporate  property  is 
enhanced  in  value,  the  result  Is  a 
corresponding  increase  In  the  value 
of  Its  shares  of  stock  and  vice  versa 
In  cases  of  loss.  It  seems  to  us 
logical  and  a  necessary  conclusion 
that  a  stockholder  in  a  corporation 
has  a  beneficial  Interest  in  the  cor- 
poration. It  may  be  much  or  little, 
depending  on  the  number  and  value 
of  the  shares  of  stock  held  by  htm. 
The  amount  of  the  beneficial  Inter- 
est cannot  be  made  a  rule  of  law 
In  determining  whether  a  person  is 
disqualified  from  acting  as  a  notary 
In  any  given  case."  Per  Day,  C,  in 
Chadron  Loan,  etc,  Assoc.  v.  O'Llnn, 
1  Nebr.  (Tlnoff.)  1,  5.  9B  NW  368. 

Authority  of  an  offlcsr  or  agent  of 
a  owporatloa  who  !■  not  a  ■took- 


boldar  to  take  aoknowledcmaBtB  see 

Infra  9  117. 

[a]  Tisaillnr  oaas. — In  Osden  Bids'., 
etc..  Assoc.  V.  Mensch,  196  IIL  65*. 
63  NE  1049,  89  AmSR  330  £ail  d9  IIL 
A.  67]  the  authorities  were  reviewcrd 
at  length,  and  the  conclusion  wa^ 
reached  that  the  cases  upholding 
such  acknowledgments  on  the  Broand 
that  the  act  was  mtnlsterla.1  were 
"opposed  to  an  overwhelming'  current 
of  adverse  authority  and  to  the  bet- 
ter reasoning  upon  the  point,"  As 
to  the  holding  of  the  Tennessee  c&ses 
the  court  said:  "In  the  position  tfaus 
assumed  it  Is  believed  the  Supreme 
Court  of  the  State  of  Tennest>ee 
stands  alone." 

[b]  WHSM  oozpontloB  tmtcmm  mm 
hsneaoUl  iatmxmi, — ^An  acknowl^g- 
ment  by  stockholdsrs  of  a  mining 
corporation  of  a  consent  to  a  deed 
executed  by  the  officers  thereof, 
taken  before  another  stockliolder,  is 
not  void,  since  the  latter  takes  so 
beneficial  Interest  under  the  convey- 
ance. Greve  v.  Echo  Oil  Co.,  8  CaL 
A.  276,  96  P  904.  i 

[c j    A. '  stoekhoidsr  U.  a  tanaiav 
and  loan  assodatloii  has  such  an  in- 
terest In  upholding  a  mortcace  to 
the  association  as  to  dlBqualify-  him 
from    taking    the  acknowledgment 
Hayes  v.  Southern  Home  Bldg.,  etc. 
Assoc.,    124   Ala.    663,    26    S    527,  Hi 
AmSR  216  (separate  examination  and 
acknowledgment  of  married  woman 
to  a  mortgage  of  the  homestead): 
Fugman   v.   Jlrl  Washington  Bldg^ 
etc..  Assoc.,  209  111.  176,  70  NE  «44 
(trust  deed  containing  a  release  of 
homestead) ;     Steger     v.  Traveling 
Men's  Bldg.,  etc,  Assoc,  208  lU.  23«. 
70  NE  236,  100  AmSR  225  (trust  deed 
conveying    homestead    to    secure  a 
loan,   executed   prior-  to   the  enact- 
ment of  Laws  [1908]   p  120,  curing 
defective   acknowledgments) ;  Ogden 
Bldg.,  etc,  Assoc  v.  Mensch,  196  IIL 
554,  63  NE  1049,  89  AmSR  SSO  [aff 
99   111.   A.   67]    (acknowledgment  ot 
mortgage  waiving  and  relinquishing 
right    of    homestead    in  mortgaged 
premises);  Chadron  Loan,  etc.  Assoc. 
V.  O'Llnn.  1  Nebr.  (UnofiE.)  1.  95 
368  (mortgage  of  homestead):  Work- 
man's Mut.  Aid   Assoc    V.  Monro& 
(Tex.  Civ.  A.)  53  SW  1029  (contract 
lien  on  homestead):  Bexar  Bldg.,  etr.. 
Assoc.  V.  Heady,  21  Tex.  Civ.  A.  i'.i, 
50  SW  1079.  57  SW  583  <contract  Ittn 
on  homestead). 

[d1  A  stooUudder,  in  »  huk, 
which  is  a  beneficiary  under  a  mort- 
gage, cannot  take  the  acknowlede- 
ment  thereof,  amith  v.  Clark.  109 
Iowa  605,  69  Nw  1011;  Wilson  v. 
Griess,  64  Nebr.  792,  90  NW  86S. 

[e]  A  mortgiv*  of  a  bomeatead 
acknowledged  by  the  grantor's  wife 
before  a  notary  public  who  is  a 
stockholder  and  officer  in  the  cor- 
poration mortgagee  is  invalid,  anil 
subject  to  be  so  treated  on  a  direct 
attack.  Jenkins  v.  Jonas  Schwab  Co, 
138  Ala.  664,  35  S  649. 

[f1  Ooatraot  for  madbmaSxfm  llsa 
oa  homestsad. — ^A  managing  acent 
of  a  building  association,  who  Is  a 
large  stockholder  and  receives  ss 
compensation  a  percentage  of  the 
gross  earnings,  is  dlaqualined  to  act 
as  a  notary  In  taking  a  married  wo- 
man's acknowledgment  of  a  contract 
with  the  association  for  a  Hen  upon 
her  homestead.  Miles  v.  Kelley,  l( 
Tex.  Civ.  A.  147,  40  SW  599. 

Ig]  Oorporatloa  affent  for  paz^, 
not  benefiolally  lataraned.— 
Where  the  officer  was  a  stockholder 
in  a  loan  company  which  was  agent 
for  the  mortgagee,  such  comp&n^ 
having  no  interest  in  upholding  the 
mortgage  after  It  was  made  and  no 
beneficial  lnte^»t  ^^t^  jc^psldera- 
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in  wbieb  a  contrary  view  has  been  asserted.*"  It 
has  also  been  considered  that  such  certification  may 
be  allonred  to  stand  as  the  attestation  of  a  witness 
to  the  signatare.*** 

114]  e.  Member  of  Interested  Partnership.  A 
mortgage  in  which  a  partnership  is  mortgagee  can- 
not be  acknowledged  before  one  of  the  partneirs;^^ 
bnt,  whei%  the  officer  was  a  member  of  a  firm  of 
brokers  employed  to  n^otiate  notes  secured  by  the 
instrument  aeknowledg^,  the  firm  receiving  a  fixed 
fee  for  the  services  rendered,  which  fee  was  to  be 


earned  as  soon  as  the.-Qotes  were  negotiated  whether 
the  loan  was  made  or  not,  it  was  held  that  he  was 
not  disqualified.'^ 

115]  2.  Agent  or  Attorney  of  Party  in  In- 
terest— a.  In  OeneraL  Where  an  officer  has  no 
personal  interest  in  the  transaction  evidenced  by  a 
deed  or  other  instrument  he  is  not  ordinarily  dis- 
qualified to  take  the  acknowledgment  thereof  becanse 
of  the  fact  that  he  ia  the  agent  or  attorney  of  a 
party  beneficially  intwested  therein,*"  although  it 
has  been  held  that  an  attorney  is  disqualified'  to  take 


tlon,  be  was  held  not  to  t>e  AlBquali- 
fled.  Gilbert  v.  Garber,  69  Nebr.  419, 
95  NW  1030.   

[h]  OunMf  statirte^— The  act  of 

Hay  15,  1903,  validating;  acknowledg- 
ments taJten  by  stockholderB  of  In- 
terested corporations,  cured  the  de- 
fect, except  as  against  rights  of  third 
persons  which  had  previously  vested. 
Garlict  V.  Mutual  Loan,  etc..  Assoc., 
23S  111.  232.  86  NE  236  (afl  139  111.  A. 
♦48];  Maxwell  v.  Lincoln,  etc.,  Bldg:., 
etc..  Assoc,  216  IlL  85,  74  NB  804; 
Pugman  v.  JIri  Washington  Bldg., 
etc,  Aflsoc^  209  111.  176,  70  NI]  644; 
Steger  v.  Traveling  Men's  Bldg.,  etc., 
Assoc.,  208  lU.  236,  70  NE  236,  100 
AmSR  226;  .Edwards  v.  Oil  City 
Bldg.,  etc..  Assoc.,  187  in.  A.  522. 

[i]  It  Ifl  only  ivon  a  Olreot  at- 
tkck  that  the  Instrument  can  be  d»« 
clared  Invalid.  National  Bldg.,  etc.. 
Assoc.  V.  Cunningham,  130  Ala.  &S9, 
3D  S  335. 

as.  Horton  v.  Columbian  Bldg., 
etc..  Soc.,  8  Oh.  Pec.  (Reprint)  169, 
t  ClncLBul  141;  Keene  Guaranty  8av. 
Bank  v.  Lawrence,  32  Wash.  672.  JS 
P  680.  ^ 

[a]  In  Tetuteneet  although  the 
taking  of  an  acknowledgment  is 
deemed  a  Judicial  act.  It  has  been 
held  that  an  acknowledgment  of  an 
instrument  to  which  a  corporation  Is 
a  party,  if  talcen  by  a  stockholder  of 
such  corporation,  is  not  void  but 
merely  Irregular,  and  will  be  upheld 
In  the  absence  of  any  showing  of  Im- 

{ proper  conduct,  bad  faith,  -or  undue 
nfluence.  Cooper  v.  Hamilton  Per- 
petual Bldg..  etc..  Assoc.,  97  Tenn. 
Bs,  87  8W  12,  66  AmSR  796  and 
note.  83  LRA  838;  Kennedy  v.  Secur- 
ity Bldg.,  etc..  Assoc..  <Ch.  A.)  B7  SW 
388 

r'bl  Xa  Ohio  tt  was  held  In  Read  v. 
Toledo  Loan  Co.,  68  Oh.  St  280.  67 
NE  729,  96  AmSR  663,  62  LRA  790 
[atr  23  Oh.  Ctr.  CL  25]  that  the  atat- 
ntes  being  silent  as  to  the  quallflca- 
tion  of  the  offlcer  and  the  act  being 
ministerial,  the  fact  that  the  oiflcer 
who  took  the  acknowledgment  of  a 
mortnwe  to  a  corporation  was  a 
stOGMiolder  did  not  Invalidate  It  But 
this  wtnild  aeem  to  be  an  Instancy  of 
a  "hard  case"  making  shipwreck  of 
principles.  Compare  Amick  v.  Wood- 
worth,  SS  Oh.  8tl  88,  60  437, 
where  the  aamo  court.  In  holding 
that  a  grantee  was  dlsqualifled,  re- 
marked that  "the  rule  of  dlsquaHfl- 
catfon  must  be  of  general  applica- 
tion." 

[c1  Wher*  latere  St  mot  apparent 
OB  faoe  of  Sastninent. — A  deed  of 
trust  by  a  corporation,  acknowledged 
before  a  notary  public  who  was  a  di- 
rector and  treasurer  of  the  corpora- 
tion, and  also  indebted  for  unpaid 
subscriptions  to  its  stock,  which  facts 
were  known  to  the  corporation.  Is 
entitled  to  registration,  and  the  reg- 
iBtry  thereof  Is  notice,  where  there 
Is  nothing  on  the  face  of  the  deed 
of  trust  or  acknowledgment  Indicat- 
ing such  relationship.  Ardmore  Nat. 
Bank  v.  Brlggs  Mach..  etc.,  Co.,  20 
OkL  427.  94  P  683.  129  AmSR  747, 
33  LRANS  1074,  16  AnnCas  133. 

[d]  A  ohattel  mortgac*  exeonted 
to  a  haak  is  not  invalidated  by  rea- 
son of  the  fact  that  the  acknowledg- 
ment was  taken  before  a  notary  who 
was  a  cashier  of  and  stockholder  In 
the  bBDk  In  the  absence  of  fraud  in ' 
taking  the   acknowledgment.  Bab- 


bitt  Bent  County  Bank,  SO  Colo., 
268.  108  P  lOOS. 

90.  Spink  V.  Guarantee  Bank,  etc, 
Co.,  (Ala.)  61  S  302. 

SI.  Farmers',  etc..  Bank  v.  Stock- 
dale,  121  Iowa  748,  98  NW  782;  City 
BanlE  V.  Radtke,  87  Iowa  363,  64  NW 
435;  Baxter  v.  Howell,  7  Tex.  Clv.  A. 
198,  26  SW  453.  See  also  Betts-Ehr- 
ans  Trading  Co.  T.  Bass,  2  Qa.  A. 
718,  59  SE  8. 

[a]  Partner  of  mortgngM. — ^The 
fact  that  the  offlcer  taking  the 
acknowledgment  of  a  chattel  mort- 
gage was  the  partner  of  the  mort- 
gagee and  negotiated  the  loan 
secured  does  not  render  the  mortgage 
fraudulent  and  void  as  to  other  mort.- 
gage  creditors,  when  it  Is  not  shown 
that  he  was  a  party  in  Interest  to 
either  the  lien  or  the  note.  Brereton 
V.  Bennett,  15  Colo.  254.  25  P  310. 

ib]  Xortgage  to  trustee  for  b«n- 
of  partaershlp. — Where  a  chattel 
mortgage  was  executed  to  a  trustee 
for  the  benefit  of  a  private  banking 
partnership,  one  of  the  partners,  who 
was  acting  as  cashier  of  the  bank  at 
the  time,  was  disqualified  to  take 
the  morteagor's  acknowledgment 
thereto.  Farmers',  etc..  Bank  v. 
Stockdale.  121  Iowa  748.  98  NW  732. 

33.  Roane  v.  MoriAiy,  (Tex.  Clv. 
A.)  96  SW  782. 

88.  Ala.— Vizard  v.  Robinson,  61  S 
969. 

Ark. — Nichols  V.  Howeon.  94  Ark. 
241,  126  SW  830;  Fenn  v.  Garvin,  66 
Ark.  611.  20  SW  410. 

Cal. — Woodland  Bank  t.  Oberhaus, 
125  Cal.  820,  57  P  1070.  Compare 
Merced  Bank  v.  Rosenthal.  99  Cal.  39, 
31  P  849,  33  P  732. 

Colo. — Brereton  v.  Bennett,  16  Colo, 
264,  25  P  310. 

Conn. — ^National  Cash  Register  Co. 
v.  Lesko,  77  Conn.  276,  68  A  967. 

Qa. — Austin  v.  Southern  Home  Bldg., 
etc.,  Assop.,  122  Ga.  439,  60  8E!  382. 

III.— Ogden  Bldg.,  etc.,  Assoc  v. 
Mensoh.  196  IlL  664,  669,  63  NE  1049. 
89  AmSR  280  [aff  99  £0.  A.  67,  and 
cit  Cycl. 

Iowa.— Mitchell  t.  Vest,  186  KW 
1064 :  Bardsley  v,  German-American 
Bank,   113  Iowa   216,   84   NW  1041. 

Kan. — Bierer  v.  Frets,  82  Kan.  329, 
4  P  284. 

Minn. — Benson  Bank  v.  Hove.  46 
Minn.  40,  47  NW  449. 

Mont. — Helena  First  Nat  Bank  v. 
Roberts.  9  Mont.  323,  28  P  718. 

Nebr. — Qlrard  Trust  Co.  v.  Null,  90 
Nebr.  713,  134  NW  272;  Banking 
House  of  A.  Castetter  v,  Stewart,  70 
Nebr.  816.  98  NW  34  ;  Gilbert  v.  Gar- 
ber, 69  Nebr.  419,  95  NW  1030  ;  Have- 
meyer  v.  Dahn,  48  Nebr.  536,  67  NW 
489,  68  AmSR  706  and  note.  33  LRA 
332  and  note. 

N.  C. — Smith  v.  Lumber  Co..  114  N. 
C.  47.  56  SB  555 ;  Wachovia  Nat.  Bank 
V.  Ireland.  122  N.  C.  571,  29  SR  835. 

N.  D. — Englert  v.  Dale.  142  NW  169, 
172  [clt  Cyc]. 

Tenn, — Home  Bldg..  etc.,  Assoc.  v. 
Evans,  (Ch.  A.)  53  SW  1104;  Shell 
V.  Halaton  Nat.  Bldg.,  etc.,  Assoc.  (Ch. 
A.)   52  SW  809. 

Tex.— Kotch  v.  Holley,  77  Tex.  220, 
14  SW  32;  Daniels  v.  Larendon,  49 
Tex.  216;  Stoker  v,  Fugltt,  (Clv.  A.) 
102  BW  743 ;  Roane  v.  Murphy,  fCIv. 
A.)  96  SW  782  ;  Caasldy  v.  Scottish- 
American  Mortg.  Co.,  27  Tex.  Clv.  A. 
211,  64  8W  1023. 


Va. — Scott  T.  Thomas,  104  Va.  880, 
61  SE  829. 

Ont. — Romanes  v.  Fraser.  16  Grant 
Ch.  (U.  C.)  97,  17  Grant  Ch.  267. 

"Nor  are  we  persuaded  that  the  fact 
that  the  attorney  who  took  the  ac- 
knowledgment of  the  assignor  to  tho 
assignment  was  retained  by  him  to 
prepare  the  instrument  or  to  advise 
him  In  the  premises  avoided  the  deed. 
It  is  the  pecuniary  interest  of  the 
offlcer  In  the  execution  of  the  instru- 
ment which  dlsQuallfles  htm.  nils  at- 
torney had  no  such  interest  here,  and 
the  act  of  taking  and  certifying  the 
acknowledgment  was  not  of  such  a 
high  judicial  character  that  the  rela- 
tion of  attorney  and  client  disqualified 
him  from  taking  the  tatter's  acknowl- 
edgment." Brown  v.  Parker,  97  Fed, 
446.  448,  38  CCA  261. 

Power  of  attoraoy  of  Tecord  to  take 
aflUavit  In  itendlng  suit  see  Affidavits 
[2  Cyc  12]. 

[aj  The  attestation  of  an  lastm- 
ment  may  be  by  an  attorney  for  one 
of  the  parties.  Jones  v.  Howard.  99 
Ga.  461.  27  SB  765,  69  AmSR  281; 
Sloaa  V.  Southern  Hut.  Bldg.,  etc, 
Assoc,  97  Ga.  401,  23  SE  849:  Ward- 
law  V.  Mayer.  77  Ga.  620.  But  see 
Nichols  V.  Hampton,  46  Ga.  253  (where 
an  affidavit  probating  a  mortgage  be- 
fore the  attorney  of  the  mortgagee 
was  held  to  be  Invalid), 

[b]  A  deed  exeonted  by  hnabud 
and  wife  is  not  Invalidated  because 
her  acknowledgment  was  taken  by  a 
notary  who  was  an  agent  of  the 
grantee  in  the  transaction  of  business. 
Nichols  v.  Howson,  94  Ark.  241.  126 
SW  880. 

[c]  A  deed  of  gensval  asslgument 

Is  not  invalid  because  acknowledged 
before  the  attorney  of  the  assignor. 
Brown  V.  Parker,  97  Fed.  446.  88  CCA 
261.  , 

[d]  Wlwra  aokaoWIedffnuBt  mhmb- 

tlal  to  validity — "Where,  however, 
the  acknowledKment  Is  essential  to 
4he  validity  of  the  deed,  I  see  no 
.reason  why  the  objection  would  pot 
be  as  good  against  an  acknowledgment 
taken  oefore  the  agent  of  the  grantee 
aB.before  the  grantee  himself."  Dictum 
of  Temple.  C..  in  Merced  Bank  v. 
Rosenthal,  99  Cal.  39,  47.  31  P  849, 
83  P  732.  But  the  point  was  not 
decided,  and  the  dictum  Is  entitled 
to  little  weight 

[e]  An  agent  of  a  tmstoe  Is  not 
dlsqualftled  to  take  the  acknowledp;- 
ment  of  the  trust  deed,  althouKh  the 
trustee  has  agreed  to  pay  him  for 
bis  services  in  that  regard  a  stated 
sum  in  addition  to  his  regular  salary. 
Srott  V.  Thomas,  104  Va.  330,  61  SE 
829. 

[f]  The  agent  of  the  seller  may 

take  the  buyer's  acknowledgment  to 
a  contract  of  conditional  sale.  Na- 
tional Cash  Re»7ister  Co,  v.  LcskO.  77 
Conn.  27G,  58  A  967. 

[g]  Attorney  hoUUng  for  collec- 
tion claim  seonred  by  mortgu'er— 
An  attorney  who  la  a  notary  public 
is  not  disqualified  from  taking  an 
acknowledgement  of  a  mortgage  made 
to  his  client  merely  because  he  holds 
for  collection  the  claim  secured  by 
such  mortgage;  It  noi  appearing  that 
the  attorney  had  any  beneficial  Interest 
in  having  the  mortgage  made,  nor  that 
the  amount  of  his  compensation  in 
any  manner  depended  upon  such  mort- 
gage being  made.  Havemeyer  v.  Dahn. 
48  Nebr.  636,  67  NW  489,  68  AmSR 
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his  client's  acknowledgment  where  it  is  in  effect 
an  affidavit  to  be  used  in  the  cause,^  and  that  one 
who  identifies  himself  with  the  transaction  by 
placing  his  name  on  the  face  of  the  instrument  as 
agent  of  one  of  the  parties  is  disqualified  to  take  the 
acknowledgment.™* 

[J  116]  b.  Employee  of  Party.  Where  an  officer 
has  no  personal  interest  in  the  transaction  evidenced 
by  a  deed  or  other  instrumeiff  he  is  not  disqualified 
to  take  the  acknowledgment  because  he  is  an 
employee  of  a  party  beneficially  interested  therein.^ 
117]  c  Officer  or  Agent  of  Corporation.  An 
officer  or  agent  of  a  corporation  who  is  not  a  stock- 
holder therein^^  or  beneficially  interested  in  the  trans- 
action is  not  disqualified  from  taking  the  acknowl- 
edgment of  an'  instrument  to  which  the  corporation 
is  a  party,''  unless  by  virtue  of  an  express  statute 
forbidding  him  to  act,'"  and  in  the  absence  of  any 
evidence  to  show  that  an  officer  of  ^  corporation  is 
a  stockholder  therein  it  will  not  be  presumed,  as  a 
matter  of  law,  that  such  is  the  case.  But  a  man- 
aging agent  or  officer  of  a  corporation,  who  receives 
as  his  eompensation  a  percentage  of  its  eammgs, 

etc..   Assoc.,  (Ch. 


700  and  note,  it  LRA.  8SS  and  note 
[foil  Horbach  v.  Tyrrell.  48  Nebr.  614, 
67  NW  486,  37  LBA  484]. 

[h]  Atton«r  for  hvtflNUid  of  ko- 
knowlAdrar. — A  married  woman's  ac- 
knowledgment may  properly  be  taken 
by  the  husband's  attorney,  where  such 
attorney  derives  no  benefit  from  the 
conveyance  and  his  napie  does  not 
appear  on  the  face  of  the  Instrument 
as  agent  for  either  of  the  parties. 
Kutch  V.  Holley,  77  Tex.  220,  14  SW 
32;  Daniels  v.  Larendon,  49  Tex.  216; 
Homanes  v,  Fraser,  18  Orant  Cb.  (U. 
C.)  97.  17  Grant  Ch.  267. 

34.  Nichols  V.  Hampton.  46  Ckt.  263 
[dlst  Jones  v.  Howard,  99  Oo.  461,  27 
SB  766,  69  AmSR  231]. 

[a]  Trndertalditff  to  OSmtihaxgrn  ai- 
teoluttCBt. — An  undertaking  given  by  a 
defendant  upon  an  application  to  dis- 
charge an  attachment  cannot  be 
acknowledged  before  defendant's  at- 
torney. Bliss  V.  Molter,  8  AbbNCas 
(N.  T.)  241. 

36.    Sample  v.  Trwln,  4S  Tex.  667. 

38.  Banking  House  of  A.  Castet- 
ter  V.  Stewart,  70  Nebr.  815,  98  NW 
84. 

[a]  Th«  wamlnatioa  of  a  mar- 
rlM  woman  prior  to  signing  a  deed 
is  not  Invalid  because  taken  before 
a  notary  public  who  was  th« 
grantee's  clerk,  where  he  had  no- 
Interest  in  the  transfer.  Wachovia 
Nat.  Bank  t.  Ireland,  122  N.  C.  671, 
29  SB  886. 

[b]  An  «mvlo]rM  ivho  1*  to 
paid  for  tala  Mrvloaa  Is  taking  th« 
MtknowleOgiuMtt  of  a  deed  of  trust 
out  of  the  money  to  be  raised  under 
the  deed  la  not  thereby  disqualified 
to  take  the  acknowledgment.  Scott 
V.  J-homas,  104  Va,  830,  SI  8E  829. 

87.  XMKmalUoatloa  of  Bkookholdw 
8e«  BUpra  i  113. 

a&  CaL — Woodland  Bank  v.  Ober- 
haus,  125  Cal.  826,  67  P  1070. 

Fla. — Blorlda  Sav.  Bank  v.  Rivera, 
2C  Fla.  676,  IS  8  860. 

111.— Ogden  Bldg.,  etCy  Assoc.  v. 
Menech.  196  111.  664.  689.  68  KB 
1049,  89  AmSR  830  [aft  99  111.  A.  67, 
and  clt  Cyc];  Sawyer  v.  Cox,  63  111. 
180. 

Iowa. — Bardsley  v,  German-Ameri- 
can Bank.  113  Iowa  216.  84  NW  1041. 

Nebr. — iBanklng  House  of  A.  Cas- 
tetter  v.  Stewart,  70  Nebr.  815,  98 
NW  84;  Gilbert  v.  Garber,  69  Nebr. 
419,  96  NW  1080;  Horbach  v.  Tyr- 
rell, 48  Nebr.  614,  67  NW  485,  489, 
87  LRA  434. 

N.  C. — ^Wachovia  Nat.  Bank  v.  Tre- 
Und,  122  N.  C.  671,  29  SB  886. 

Oh. — Horton  v.  Columbian  Bldg., 
etc.,  Soc,  8  Oh.  Deo.  (Reprint)  169, 
<  ClncLBul  141. 

Tenn. — ^Kennedy  v.  Becurlty  Btdg., 


Home  Bldg.,  etc..  AsBoc.  T.  Bvana, 
<Ch.  A.)  63  SW  1104. 

Wash. — Keene  Guaranty  Sav.  Bank 
v.  Lawrence.  82  Wash.  572,  78  P  680. 

[a]  Oaalu*r  employad  on  flxad 
MwUTi^— A  cashier  of  a  bank  who  is 
not  a  stockholder  and  Is  employed 
on  a  fixed  salary  with  an  agreement 
that  he  may  receive  whatever  fees 
he  may  make  as  a  notary  is  not  dls- 
qualUled  to  take  an  acknowledgment 
to  a  mortgage  given  to  the  bank. 
Woodland  Bank  v.  Oberttaua,  126 
Cal.  320,  57  P  1070. 

[b]  A  director  of  a  bail  dins'  and 
loan  aasoolatlon  is  not  disqualined  to 
take  the  acknowledgment  to  a  deed 
of  trust  securing  a  loan  to  a  share- 
holder. Home  Bldg.,  etc..  Assoc.  v. 
Evans,  (Tenn.  Ch.  A.)  63  SW  1104. 

[c]  The  praaldent  and  aUef  «x- 
•oatlva  ofiloer  of  an  investment  com- 
pany is  not  disqualified  to  act  as 
notary  in  taking  the  acknowledg- 
ment of  a  mortgage  to  the  company. 
Keene  Guaranty  Sav.  Bank  v,  ijaw- 
rence,  32  Wash.  572,  73  P  680. 

[d]  Oflloer  of  •iMmoasmary  eor- 
poratlon. — The  recordation  of  a  deed 
of  trust  given  to  secure  the  debt  of 
an  eleemosynary  corporation  was 
not  invalid  because  ttie  officer  who 
took  the  acknowledgment  was  a  cor- 
porator, and  as  such  received  two 
dollars  a  day  for  his  services  as  sec- 
retary of  the  corporation  and  two 
dollars  for  each  day's  attendance  on 
meetings  of  the  board.  Nicholson 
v.  Gloucester  Charity  School,  93  Va, 
101,  24  BE  899. 

[el  Praotlo*  to  b*  x«pr«b«nd«d^ 
In  Kennedy,  v.  Security  Bldg.,  etc.. 
Assoc.,  (Tenn.  Ch.  AJ  67  SW  388.  396, 
Wilson,  J.,  said:  "The  writer  fa  of 
the  opinion  that  the  practice  ia  to 
be  reprehended,  but  it  does  not  ren- 
der hla  offlciaJ  act  as  a  public  ofUcer 
of  the  state  lUeKal  or  invalid." 

89>  See  Kothe  v.  Krag-Reynolds 
Co.,  20  Ind.  A.  288,  60  NE  694. 

40.  Florida  Sav.  Bank  v.  Rivera, 
86  Fla.  676,  18  S  860;  Horbach  v. 
Tyrrell,  48  Nebr.  B14,  67  NW  486. 
489,  3?  LRA  434. 

41.  Miles  v.  Kelley,  16  Tex.  Civ. 
A.  147,  40  SW  699. 

43.  Gilbert  v.  Garber,  69  Nebr. 
419,  96  NW  1030. 

48.  Power  of  d^vty  to  take  ao- 
knowledgmants  see  supra  3S  108-105. 

44.  Ewing  V.  Vannewttz,  8  Mo.  A. 
602:  Plland  v.  Taylor,  118  N.  C.  1, 
18  SB  70;  Tipton  V.  Jones,  10  Helslc. 
(Tenn.)  664. 

[a]  Xatareat  of  flmt  of  wUcA 
^wupai  a  nein^er.— A  deed  of  trust 
to  secure  a  debt  due  to  a  firm  of 
whloh  the  county  cleric  was  a  mem- 


cannot  take  the  acknowledgment  of  an  instrument 
creating  a  lien  in  favor  of  the  eorporation.*^  The 
acknowledgment  of  a  mortgage  upon  a  family  home- 
stead is  not  invalidated  by  the  fact  that  It  was  taken 
by  an  officer  and  stockholder  in  a  loan  compaDy 
which  was  agent  for  the  lender.*^ 

118]  d.  Deputy  of  Officer  Interested  in  In- 
Striunent.  Where  a  deputy  is  authorized  to  take 
acknowledgments*^  It  is  held  that  he  is  not  dis- 
qualified by  reason  of  the  fact  that  his  principal  is 
a  party  to  the  instrument;'*  but  it  has  been  held 
otherwise  where  the  deputy  acts  in  the  name  of  hia 
principal.*'* 

119]  3.  Principal  of  Deputy  Execnting  In- 
striunent.  It  has  been  held  that  an  instrument 
executed  by  an  undersheriff  may  be  acknowledged 
before  the  sheriff,  acting  as  a  notary  public.** 

[i  120]  4.  Person  Related  to  Far^  in  Interest 
Where  the  taking  of  an  acknowledgment  is  deemed 
a  ministerial  act,  an  otBcer  who  is  not  beneficially 
interested  in  the  conveyance  will  not  be  disqualified 
by  reason  of  relationship  to  one  of  the  parties 
therein  whether  by  eonsangoinity  or  affinity,*'  and 
A.)  67  SW  888; 


was  properly  acknowle^feed  be- 
hls  deputy.  Tipton  v.  Jones,  10 


ber  was 
fore 

Heisk.  (Tenn.)'  564. 

4B.  Webb  V.  Rltter,  60  W.  Va.  193, 
229,  54  BE  484  (where  It  is  said:  "A 
deputy  acts  for>  on  behalf  and  In 
the  name  of,  his  principal.  His  act 
Is,  in  law,  the  act  of  the  principal"). 

4e.  Cook  V.  Foster,  96  Mich.  610, 
55  NW  1019. 

47.  Ark. — Fenn  v.  Garvin,  E6  Ark. 
611,  20  SW  410. 

Ga. — ^Welsh  v.  Lewis,  71  Ga.  887. 

Me. — Gibson  v.  Norway  8av.  Bank, 
69  Me.  679. 

Minn. — Benson  Bank  v.  Hove,  45 
Minn.  40,  47  NW  449.  * 

Mont. — Helena  First  Nat.  Bank  v. 
Roberts,  9  Mont.  828,  23  P  718. 

N.  Y. — Lynch  v.  lilvlnsstim.  «  N. 
Y.  422  [aff  8  Barb.  468]. 

N.  C. — Holmes  v.  Cam,  168  N.  C. 
122,  79  8E  413;  McAllister  T.  Purcell. 
124  N.  C.  262,  82  SB  716. 

Eng. — Guivrement  v.  Cardln.  16 
LCJur  267;  Lynch  v.  McArdle,  16 
LCJur  108. 

"There  Is  no  principle  of  law,  nor 
precedent,  which  Invalidates  an  ac- 
knowledgment and  privy  examination 
taken  before  an  ofllcer  who  has  nei- 
ther any  interest  In  the  Instrument 
nor  is  a  party  thereto,  simply  be- 
cause he  Is  related  to'  the  parties. 
Such  proceeding  Is  not  advisory,  and 
the  acknowledgment  and  privy  exam- 
ination are  in  the  nature  of  declara- 
tions against  Interest  of  the  rela- 
tives making  them.  The  persons 
claiming  thereunder  are  Btranswrs: 
Certainly  an  officer  can  administer 
an  oath  to  a  relative  In  an  ex  parte 
proceeding  in  which  the  ofllcer  Is 
neither  a  party  nor  Interested,  and 
this  is  of  no  higher  'dignity.  While 
propriety  might  discourage  an  offl- 
cer  taking  aeknowledgment  and  privy 
examination  of  Instruments  where 
the  parties  thereto  are  nearly  related 
to  him,  there  is  no  Illegality  attach- 
ing to  his  action."  Per  Clark,  J.,  In 
McAllister  v.  Purcell,  124  N.  C.  282. 
264.  32  SB  716. 

[a]  A  hnslMuid'B  aolaowledgi&aat 
to  a  ntortnge  and  a  prfvy  snunlna- 
tlon  of  bis  wife  are  not  Invalid  be- 
cause taken  by  an  ofllcer  who  was 
related  to  them.  McAllister  v.  Pur- 
cell. 124  N.  C.  262,  82  SB  715. 

[b]  The  son  of  the  grantor  may 
take  the  acknowledgment  of  a  deed. 
Remington  Paper  Co.  v.  CDougherty, 
81  N.  f .  474. 

[c]  The  brother^4n-law  of  a  mort- 
gagee may  take  the  acknowledgment 
of  the  mortgage.  Welsh  v.  Lewis,  71 
Ga.  387. 

rd]   msiatloaiMy  to  both  parfetos. 

—-It  has  been  held  that  an  (fflcer 
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even  the  husband  of  a  grantee  or  obligee  may  take 
tlie  acknowledgment,*"  unless  he  has  a  beneficial  in- 
terest in  the  transaction/'  Bat  it  has  been  held 
tbat,  while  an  acknowledgment  before  an  officer  re- 
lated to  one  of  the  parties  is  not  per  se  void,  yet  it 
is  open  to  attack,  and  the  court  will  lend  a  ready 
ear  to  evidence  of  undue  advantage,  fraud,  or 
oppression  arising  out  of  such  relationship.^ 

121]  0.  Territorial  Extent  of  Officer's  Juria- 
dictioii'^ — 1.  Outside  the  State.  The  general  rule  is 
that  in  the  absence  of  special  statutory  authority  an 
officer  empowered  to  take  acknowledgments  cannot 
«xereise  that  power  outside  his  own  state.**  But  in 
Ohio  it  has  been  held  that  an  acknowledgment  affect- 
ing lands  situated  within  the  territory  over  which 
the  officer  has  jurisdiction  may  be  taken  by  him 
anvwhere  in  the  United  States."^ 


122]  2.  Outside  County  or  District  Whether 
an  officer  may  take  acknowledgments  outside  of  the 
county  or  district  for  which  he  is  appointed  and  in 
which  be  exercises  jurisdiction  mast  be  determined 
by  the  constitution  and  statutes  of  the  particular 
stote  in  which  the  question  arises."'  The  general 
rule  is  that  a  local  officer,  such  as  a  justice  of  the 
peace  or  notary  public,  cannot  take  acknowledg- 
ments outside  of  his  own  county  or  district;'"'  but 
judges  of  courts  of  record,**  justices  of  the  peace," 
and  notaries  public*"  are  sometimes  authorized  to 
take  acknowledgments  in  any  county  in  the  state, 
and  the  mayor  of  a  city  has  been  held  authorised  to 
take  acknowledgments  throughout  the  county."* 

[$  123]  .  D.  Effect  of  Acknowledgment  before 
Unauthorized  Officer.  Unless  the  acknowledgment 
is  made  essential  to  the  validity  of  the  instrument,''' 


ml^ht  take  the  acknowledgment  of 
a  deed  In  which  taia  father  was  the 
n^ntor  and  his  wife  the  grantee. 
Heminffton  Paper  Co.  v.  CDougherty. 
SI  N.  Y.  474. 

48.  Remlnerton  Paper  Co.  v. 
CDouKherty,  81  N.  T.  474:  Nixon  v. 
Post.  13  Wash.  181,  43  P  23;  KlmbaU 
V.  Johnson,  14  Wis.  £74. 

[al  Wbere  laud  wae  deeded  to  a 
aamed  woman  ai  her  separate  es- 
tate, and  the  husband  had  no  benefi- 
cial interest  In  the  transfer.  It  was 
held  that  he  could  take  the  n'antor'd 
arknowledsment.  Nixon  T.  FOBt,  13 
Wash.  181,  48  P  23. 

49.  Jones  T.  Porter,  59  MiBS.  828; 
Silcock  V.  Baker,  8S  Tex.  Ctv.  A.  508, 
61  SW  939. 

[a]  Euliaad  IwneflelaTr  In  dMd  of 
trust. — An  absolute  deed  acknowl- 
edged before  the  husband  oC  the 
Krantee  therein,  and  given  in  satis- 
faction of  a  debt  secured  by  a  deed 
of  trust  In  which  such  husband  Is 
the  beneficiary,  is  yold.  Jones  t. 
Porter,  59  Miss.  628. 

SOl  Cooper  v.  Hamilton  Perpetual 
BIdg.,  etc,  Assoc..  97  Tenn.  285,  37 
SW  12,  56  AmSR  795,  33  LRA  338. 

61.  Tlaoe  of  taUng  aoknowleOg- 
muxtf  wttliln  tarrltoclal  limit*  of  oi- 
aon^  anthodtr  see  infra  U  126-129. 

52.  Harris  v.  Burton,  4  Del.  66; 
Cowan  V.  Beall,  8  D-  C.  270;  Jackson 
V.  Colden.  4  Cow.  (K.  T.)  266:  Jack- 
son V.  Humphrey,"  I  Johns.  (N.  Y.) 
498:  Ferebee  t.  Hlnton,  102  N.  C.  9B, 
S  SE  9ZS. 

AttttoxUr  to  tak«  aOknowlcdnunt 
•BtaUe  of  atat*  see  sopra  SS  106-108. 

Plao*  of  takisff  aosnowwdgBMntB 
gmnOr  aee  Infra  K  126-129. 

[a]  A  aotan  pnaUo  of  tbo  Dis- 
trict of  OOlvmua  cannot,  while  out- 
side the  District,  take  the  acknowl- 
edgment of  a  conveyance  of  land 
ivin^  In  the  District.  Notary  Pablic, 
19  Op.  Atty-Gen.  81. 

[b1  Proof  of  ezecntlon  before 
Jodge^— Proof  of  the  execution  of  a 
deed  to  lands  In  New  York  taken  by 
a  judge  of  that  state  while  In  Can- 
ada was  extrajudicial  and  invalid. 
Jackson  T.  Humphrey,  1  Johns  (N. 
T.)  498. 

[c]  A  Vnited  State*  oonral  can* 
not.  while  within  the  United  States, 
take  an  acknowledgment  under  a 
statute  giving  consuls  authority  to 
take  acknowledgments  in  foreign 
rountries.  McCandless  v.  Yorkshire 
Guarantee,  etc.,  Corp.,  101  Ga.  180, 
:s  SB  663. 

53.  Moore  v.  Vance.  1  Oh.  1. 

[a?  BMlaloBa  reviewed. — In  Aloore 
v.  Vance.  1  Oh.  1,  an  acknowledg- 
ment taken  by  a  Judge  of  the  North- 
west Territory  (of  which  Ohio  was 
then  a  part)  of  a  conveyance  of 
lands  lying  within  the  territory  was 
upheld,  notwithstanding  the  Judge 
was  in  the  state  of  New  Jersey  at 
the  time.  This  decision  was  upheld 
as  a  rule  of  property  In  Kinsman  v. 
Loomls,  11  On.  47B,  and  was  subse- 
quently applied  to  the  case  of  an 
acknowled^nnent  taken  by  a  Justice  of 


the  peace  outside  his  county  In  Crum- 
baugh  T.  Kusder.  2  Oh.  St.  373,  and 
to  that  of  an  acknowledgment  taken 
by  the  nuyor  of  a  olty  outside  the 
city  limits  In  Hoore  v.  Hootb^  8  Oh. 
St.  164. 

54.  See  the  state  statutes. 

06.  U.  8. — 'Evans  t.  Dlckensoi^  114 
Fed.  284.  52  CCA  170  (construlns  the 
Florida  statutes). 

Ala. — New  England  Mortg.  Secur- 
ity Co.  v.  Piiyne.  107  Ala.  678,  IS  3 
164;  Edinburgh  American  Land 
Mortg.  Co.  V.  Peoples.  102  Ala.  241, 
14  S  866;  Jc^son  v.  UoGehee,  1  Ala. 
186. 

Cal. — Mlddlecoff  v.  Hemstreet,  135 
Cal.  173,  67  P  768. 

Pla. — Stewart  v.  Stewart,  19  Fla. 
846. 

Ga. — Gray  Lumber  Co.  v.  Harris, 
127  >Ga.  698,  66  SE  262;  AUgOOd  v. 
State,  87  Oa.  .668,  13  SE  669:  Living- 
ston V.  Hudson,  86  Ga.  836,  12  SB  17. 

Md.— Grove  T.  Todd,  41  Md.  633.  20 
AmR  78. 

Mieh. — Brown   v.   McCormick,  28 

Mich.  216. 

Mo. — Bishop  V.  Schneider,  46  Mo. 
472,  2  AmB  533. 

N.  Y. — Mutual  L,  Ins.  Co.  v.  Corey. 
54  Hun  498,  7  NYS  989  [rev  on  Other 
grounds  135  N.  Y.  326.  31  NE  10961; 
Peo.  V.  Globe  Mut.  L.  Ins.  Co.,  66 
HowPr  289. 

N.  C— Dixon  V.  Bobbins,  114  N.  C 
102,  19  SE  239;  Ferebee  t.  Hlnton, 
102  N.  C.  99,  8  SE  922.  'See  also  Wil- 
liams V.  Kerr.  IIS  N.  C  806,  18  SE 
601. 

Pa. — Share  t.  Anderson,  7  Berg.  & 
R.  43,  10  AmD  421. 

Tenn.— <}arth  r.  Fort,  16  Lea  688: 
Bostlok  V.  Haynle,  (Ch.  A.)  86  SW 
866. 

[a]  One  oommissloned  hj  the  gor- 
•mor  'Ho  be  notary  imblio  In  and  for" 

a  certain  county  has  no  power  to 
take  an  acknowledgment  outside  of 
such  county.  Evans  v.  Dickenson, 
114  Fed.'284,  52  CCA  170. 

[b]  •'Olty"  held  eqnlvslent  to 
"oonnty."— Under  a  statute  authoriz- 
ing an  acknowledgment  to  be  taken 
by  two  justices  of  the  peace  of  the 
county  of  the  grantor's  residence.  It 
was  held  that  an  acknowledgment 
taken  before  two  Justices  of  the 
"city"  In  which  the  grantor  resided 
was  sufficient,  the  clear  Intent  of  the 
statute  being  "to  confine  the  per- 
formance of  the  act  within  the  lim- 
its of -their  ordinary  jurisdiction," 
Winston  V.  Gwathmey,  8  B.  Mon. 
(Ky.)  19. 

[c]  When  venue  laid  in  county 
other  than  that  of  Jmrtloe  of  peaoe. — 
The  acknowledgment  of  a  mortgage 
taken  by  the  Justice  of  the  peace  of 
the  proper  county,  but  having  Its 
venue  laid  In  another  county,  and 
purporting  to  certify  that  It  was 
taken  before  him  at  his  office  in  such 
other  county,  and  that  the  certificate 
was  there  made,  shows  on  Its  face 
that  the  acknowledgment  was  taken 

outside  of  his  territorial  Jurisdiction;  l       

and  the  record  of  such  mortgage  In  I  the  officer  ^Mff|eS%V 


the  county  where  the  property  is  sit- 
uated, and  In  which  such  Justice  in 
fact  had  Jurisdiction,  will  not  imput 
constructive  notice.-  Mlddlecoff  v. 
Hemstreet.  186  Cal.  17^  67  F  788. 

M.  Gross  Lumber  Co.  v.  Coody, 
09  Ga.  776,  27  SE  169. 

[a]  An  ordinary,  being  a  Judge 
of  a  court  of  record,  may,  under 
Code  I  2706,  officially  attest  a  deed 
In  a  county  In  which  he  does  not 
reside.  Gress  Lumber  Co.  V.  Coody, 
99  Ga.  776,  27  SE  169. 

67.  Blscoe  v.  Byrd,  15  Ark.  668; 
Learned  v.  Riley,  14  Allen  (Mass.) 
109;  Odtorne  v.  Mason,  9  N.  H.  24; 
Crumbaugh  v,  Kugler,  2  Ob.  St.  878. 

68.  Guertln  v.  Mombleau,  144  111. 
82,  33  NE  49;  Lamb  v.  Lamb.- 139 
Mich.  166,  102  NW  646;  Roussaln 
v.  Norton,  53  Minn.  680,  66  NW  747; 
Maxwell  v.  Hartmann,  60  Wis.  MO, 
8  NW  108. 

[a]  Oonunlssloner  of  desfla  xois 
oll^  of  Vew  Tork. — ^A  person  ap- 
pointed under  the  charter  of  the  city 
of  New  York  (Laws  [18971  o  878 
I  68)  by  Its  board  of  aldermen  as  a 
commissioner  of  deeds  of  said  city, 
and  who  was  a  resident  of  tbe  ^unty 
ef  Kings,  and  within  the  statatory 
period  prescribed  took,  subscribet^ 
and  flled  his  oath  in  the  ofUce  of  tbe 
city  clerk  of  the  city  of  New  York, 
and  who  thereafter  llled  a  certificate 
of  his  appointment  In  the  office  of 
the  clerk  of  the  county  of  Kings,  and 
there  took,  subscribed,  and  filed  In 
Its  county  clerk's  office  the  oath  re- 
quired hf  law,  was  qualified  to  take 
oatbs,  amrmatlons,  proofs,  and  ac- 
knowledgments In  any  of  the  bor- 
oughs of  the  city  of  New  Tork,  and 
the  registrar  of  Kings  county  might 
be  compelled  by  mandamus  to  ac- 
cept his  certificate  to  the  satiBfa&> 
tion  of  a  mortgage.  Peo.  v.  Bagger 
ty,  22  Misc.  296,  50  NYS  32. 

59.  Llnvllle  V.  Greer.  166  Mo.  380. 
65  SW  579. 

[a1  WhSre  no  territorial  limits 
are  fixed  by  the  statute  Investing  the 
mayor  of  a  city  with  the  power  to 
take  acknowledgments,  he  may  take 
an  acknowledgment  outside  of  thfl 
limits  of  hiB  city.  Moore  v.  Hoore, 
3  Oh.  St.  80.  154.  ' 
eo.  See  supra  !|  6,  6. 
[a7  A  xennnolatlon  of  dower  must 
be  perfect  at  the  time  when  It  was 
made;  suppletory  evidence  of  Its 
having  been  made  voluntarily  will  not 
avail  when  the  ■  magistrate  before 
whom  It  was  made  was  disqualified ' 
by  interest.  Bosnian  Tamer,  IT 
S    C  421 

Fbi  a  ' submission  to  arMtratlon 
acknowledged  before  one  of  the  arbi- 
trators is  ineffectual,  and  the  defect, 
being  Jurisdictional,  cannot  be  waived 
by  the  appearance  of  the  parties  bo- 
fore  the  arbitrators.  Heath  v.  Ten-< 
ney,  8  Gray  (Masa)  880.  See  also 
Deerfleld  v.  Arras,  20  Pick.  (Mass.) 
480.  S2  AmD  228. 

[c]  A  married  woman  mar  act 
walv*  Inoonnetenoy  on  th$  pari  .oi 
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his  client's  acknowledgment  wherr 
an  affidavit  to  be  used  in  the  cat) 
who  ideotifies  himself  with  ' 
placing  bis  name  on  the  face 
agent  of  one  of  the  parties  i? 
acknowledgment." 

I16J   b.  Employee 
has  no  personal  interet^' 
by  a  deed  or  other  ii' 
to  take  the  ackt' 
employee  of  a  pfl  > 


,.,,TLEDOMENTS 


[§§  123-12-- 


[4  U7]  c. 
officer  or  agci 
holder  ther* 
action  is  ' 
edgmenf 
is  a  i> ' 
fori.- 

€V 


O 


tw>..A4.   In  some 
officer  in 
is  judicial, 
-adieial,  in  its 
^  .aeory  that  the 
K.      the  person  ap- 
%  ^taator  or  a  person 
„  M  bother  such  person 
V  .kludge  before  hiiD  that 


t.rvill  having  actnal  notice;*'  but  the  isstrnmeat  is  not 
:.t.<  pftr-  entitled  to  admission  in  eridenee  without  pxaot,^ 
Mesom     or  to  r^pstration.** 

•'tCSB'S  AOT-^nTDIOIAL  OR  MINISTESIAL 

he  executed  the  instrument,  is  the  exercise  of  i 
judicial  function,**  and  probably  owes  its  existenet 
partly  to  the  fact  that  in  former  times  acknowl- 
edgments were  in  some  states  taken  in  open  court.*' 
and  partly  to  a  failure  to  distinguish  between  ae- 
knowledgments  of  married  women  and  those  ul 
other  personB.*® 

126]   B.  View  That  Act  Is  Ulnistexial.  The 
preponderance  of  authority  favors  the  view  that  the 


v.a;tun  of 
:*  Ala.  66S, 


..vr  rule  Is  that 
s         DHrtles  re- 
ii«  voidable,  but 
.1,  .ut<l  while  such 
vthi  not  per  se  be 
..11  they  are  open  to 
>v    v.Vurt  win   Lend  a 
.-<.kI«ik-«  of  undue  ad- 
.  ,  o4-  uppreseion,  artsing 
.  t  »f  Much  relationship 
14  the  offlcar  takin?  the 
s.i.out."   Cooper  V.  Ham- 
u..«l  »ldv..  etc.,  Assoc  97 
ST  SW  12,  5<  AmSR 
.   ,   i  M^'iih  S9  L.RA  81s. 
'^^.^»  .^upr«  I  £6. 

*    Whwe  «he  ofloM**  latm*t  Is 

u.>ft  vUwlMMd  on  the  face  of  the  In- 
.  ...lit  U  Is  entitled  to  record. 
K...  V.  hiwlni.  17  Okl.  410,  87  P  297. 

as,  V.  U. — ThompsoTi  v.  Phillips,  23 
r  tN**  Nu.  13.974,  4  DHL  508  (atatlnR 
Uv>  i>l'  i'ennaylvanla). 

.VU  Myrd  V.  Bailey.  169  Ala.  4B2. 
hi  M  779,  AnnCa8lB12B  SSI;  Oren- 
Soilf  V.  Rult,  167  Ala.  &63,  52  8  744: 
I'ltalUnuova  V.  Nat.  Bldg.,  etc.,  Assoc, 
V  Vuutfht,  148  Ala.  389.  39  S  216; 
ThoiiiiiHun   V.  New  E^ngland  Mortff. 

rmHirlty  Co.,  110  Ala.  400,  18  S  316. 
i  AniflK  29:  Pioneer  Sav.,  etc,  Co. 

i,  Harclay,  108  Ala.  155,  19  S  308; 
luarloan  Freehold  Land  Hortsr.  Co. 
V.  James,  105  Ala.  247,  16  S  887: 
Orliler  v.  American  Freehold  Land 
Murlg.  Co.,  99  Ala.  2S1,  12  8  77S,  42 
AiiiHH  68  toverr  the  earlier  doctrine 

{M  held  In  Abney  t.  De  Loach,  84  Ala. 
Its.  4  8  757;  Shelton  Aultman,  etc., 
Co.  82  Ala.  216,  8  B  2S2;  Hal  so  v. 
Huawrtffht,  6S  Ala.  4S1;  Mnnn  t. 
IrfwlB.  2  Port.  241;  Orlfllth  v.  Ven- 
treas.  91  Ala.  366.  8  8  812,  24  AmSR 
918.  11  LRA  193. 

Kan.— Wills  v.  Wood,  28  Kan.  400. 
Miss. — Harmon  v.  MaRee,  57  Miss. 
410:  Wasson  t.  Connor,  64  Miss.  851. 

I>^.  J.--Rlddle  V.  Keller,  61  N.  J. 
Rn.  11%  48  A  818;  Black  v.  Pumell, 
60  N.  J.  Eq.  865,  24  A  548;  Homceo. 

rathio  Mut.  L.  Ins.  Co.  v.  Marshall, 
I  N.  J.  Bq.  108.  Compare  Morrow 
V.  Cole,  68  K.  J.  Sq.  203,  205.  42  A 
«7S  (where  Stevens,  v.  C,  said:  "Per- 
haps with  more  accuracy  It  migrht  be 
deilffnated  quasl-judiclai"). 

N.  C. — Qreenleaf-Johnson  Lumber 
Co,  V.  Leonard,  146  N.  C.  339,  69  S0 
1S4:  Cochran  v.  LInnvllIe  Imp.  Co., 
127  N.  C.  886.  37  SE  496;  Lons  v. 
Crews,  lis  N.  C.  266.  18  SE  499; 
Plland  V.  Taylor,  113  N.  C.  1,  18  SB 
70;  Paul  v.  Carpenter,  70  N.  C.  502. 

Pa. — Pennsylvania  Trust  Co.  v. 
Kline,  192  Pa.  1,  4S  A  401;  Lee  v. 
Mewland,  184  Pa.  S60,  80  A  262;  Hetl- 
man  v.  ^h,  166  Fa.  1,  26  A  761; 

~".v.  Fund,  etc..  Assoc.  v. 
Pa.  364,  19  A  686;  Lew- 
r,  121  Pa.  268,  16  A  514; 
laway,  115  Pa.  338,  8  A 
:  662 ;  Com.  v.  Haines, 
t  AmR  806;  Slnfl-er  Mfff. 
14  Pa.  442.  24  AmR  ttt; 


Hooter  t.  Olassow.  79  Pa.  79,  21 
AmR  46:  Louden  v.  Blythe,  16  Pa. 
632,  6S  AmD  627;  Jamison  v.  Jami- 
son. S  Whart.  467^21  AmD  636:  With- 
ers T.  Bairll,  7  Watts  227.  82  AmD 
764;  Share  T.  Anderson.  7  Seiv.  &  R. 
4S.  10  AmD  421;  RlcOuot  v.  Wlsner, 
<  Knlp  896. 

Tenn. — Wester  t.  Hurt,  122  Tenn. 
608,  180  SW  842,  SO  LRANS  868, 
AnnCaBl912C  829. 

Tex. — Bexar  Bldgr.,  etc,  Aasoc  T. 
Heady,  21  Tex.  Civ.  A.  164.  60  SW 
1079,  67  BW  688. 

Va. — Nicholson  v.  Oloucester  Char- 
ity School,  93  Va.  101,  24  SE  899; 
Bowden  v.  Parrlah,  86  Va.  67,  9  SE 
616,  18  AmSR  873:  Murrell  v.  Dl^es, 
84  Va.  900,  6  SE  461,  10  AmSR  893; 
Davla  V.  Beasley,  76  Va-  491:  Har- 
klns  T.  Forsyth.  11  Lelyh  (38  Va.) 
894 

W.  Va. — Ahney  t.  Ohio  Lumber, 
etc..  Co.,  46  W.  Va.  446,  82  SB  266: 
Pickens  V.  Knlsely,  29  W.  Va.  1,  11 
SE  982,  6  AmSR  622;  Henderson  v. 
Smith,  26  W.  Va.  829.  63  AmR  189; 
Tavenner  v.  Barrett.  21  W.  Va.  664. 

Ont. — Romanes  t.  Fraser,  1?  Orant 
Ch.  (U.  C.)  267. 

"It  is  evident  that  the  taking  of 
an  acknowled^ent  of  a  arrantor  Is 
a  quasi  Judicial  act.  .  .  .  The  of- 
floer  who  takes  an  acknowledgment 
acts  In  a  judicial  character  In  aeter- 
mininir  whether  the  person  represent- 
ing himself  to  be,  or  represented  by 
some  one  else  to  be,  the  grantor 
named  in  the  convejrance,  actually  is 
the  erantor.  He  determines  further 
whether  the  person  thus  adjudged  to 
be  the  grantor  does  actually  and 
truly  acknowledge  before  him  that 
he  executed  the  instrument."  Wat- 
son T.  Connor.  64  Miss.  361,  862.  See 
also  Jamison  v.  Jamison,  I  Whart. 
(Pa.)  457.  81  AmD  636. 

[ai  Sherlira  deed. — In  Pennsylva- 
nia the  acknowledgment  by  a  sheriff 
of  a  deed  executed  in  pursuance  of 
the  sale  by  him  under  execution, 
being  required  to  be  made  in  open 
court,  is  a  part  of  the  judicial  pro- 
ceedings of  the  tribunal  which  its 
record  must  show.  Patterson  v. 
Stewart.  10  Watts  472;  Bellas  v.  Mo- 
Carty,  10  Watts  13. 

[hi  The  Horth  Oavollna  doetrlM 
in  this  regard  is  rather  difficult .  of 
ascertainment.  '  The  act  was  held 
to  be  judicial  in  Paul  v.  Carpenter, 
70  N.  C.  602.  and  Wright  v.  Player, 
72  N.  C.  94.  But  the  doctrine  stated 
In  those  cases  was  distinctly  disap- 
proved in  Jones  v,  Cohen,  82  N.  C. 
75.  See  also  Ware  v.  Nesblt,  94  N.  C. 
664.  It  was  next  held  that  tne  clerk 
of  a  superior  court  In  adjudicating  a 
certificate  of  acknowledgment  and  ad- 
mitting the  Instrument  to  probate 
and  ordering  registration  acts  Judi- 
cially. Turner  v.  Connelly,  105  N.  C. 
72,  11  SE  179:  White  v.  Connelly.  106 
N.  C.  66,  11  SE  177.  Then  In  the  later 
case  of  Plland  v.  Taylor,  113  N.  C. 
1,  S,  18  SE  70,  the  court  said:  "Such 
an  act  has  been  decided  In  this  state 
to  be  judicial  In  its  character;"  and 
a  ruling  practically  to  the  same  ef- 
fect is  found  in  Nimocks  v.  Mclntyre, 
120  N.  C.  826,  26  SE  922.  See  also 
Long  V.  Crews,  IIS  N.  C.  266,  18  SB 
419.   But  the  recent  oaa*  of  UoAlUe- 


ter  V.  Purcell.  124  N.  C  2C2.  S2  SB 
716,  is  at  least  persuasive  antfaorlty 
to  the  efteot  that  the  act  Is  minia- 
terlaL 

[0]    b  Tiimmil  considera1>le  in- 
decision  has  been   manifested.  In 
some  of  the  cases  the  act  has  been 
said  to  be  judicial.*   Burem  v.  Win- 
stead,  108  Tenn.  286,  52   SW  1070; 
Shlelds  V.  Netherlands,   5    Lea  1!>3: 
Kennedy  v.  Security  Btdg.,  etc.  As- 
soc., (Ch.  A)  67  SW  3^.     See  also 
Thompson   v.    Southern    Bldg.,    etc , 
Assoc.,  (Ch.  A)  37  SW  704.     But  m 
Others  it  has  been  regarded  as  belnc 
as    much    ministerial    as  JudlciaL 
Wilkerson  v.  Dennlson,  118  Tenn.  S37, 
80  SW  765,  106  AmSR  821,  S  AnnCas 
297;  Cooper  v.   Hamilton  Perpetual 
Bldg.,  etc.,  Assoc,  97  Tenn.   286,  37  | 
SW  12,  56  AmSR  796,  SS  LRA  SSh: 
Beaumont   V.    Yeatman,    8    Humphr.  , 
648   (where  the  court  said   that  tht 
act,  "notwithstanding  what  has  b^^n 
said  in  some  later  oases  of  its  judi- 
cial nature.  Is  largely  mlniaterlal" ). 
In  the  last  case  on  the  subject  It  was 
held  that  the  action  of  a  notary  pub- 
lic in  taking  the  privy  examinatior. 
of  a  wife  to  a  conveyance  is  quasi 
Judielal,  and  can  be  impeached  only 
for  fraud.    Eldridge  v.  Hunter.  i:i 
Tenn.  309,  14S  SW  892;  40  LRAKS 
628. 

ee.   Wasson  v.  Connor,  S<  Miss. 
861. 

«7.  See  Cooper  v.  Hamilton  Per- 
petual Bldg.,  etc.,  Assoc,  97  Tenn. 
^6,  37  SW  12,  SS  AmSR  796,  S3  LRA 
838. 

88.    See  Pec  v.   Bartels,   138  Til 
S22,  238,  27  NB  1091  (where  Magra- 
der,  C.  J.,  said:   "The  doctrine  that 
the  taJcing  of  an  acknowledgment  ts 
a  judidalaot,  had  its  origin  in  the 
conalderatlni  of  acknowledgments  by 
mariiM  women,  where  the  officer  ts 
required  to  make  the  prtvy  ezamlna* 
tlon  herein  referred  to:  and,  as  ap- 
plied to  Buoh  cases,  the  doctrine  is 
sound.  In  Calumet,  etc.  Canal,  etc. 
Co.  V.  Russell,  68  111.  426,  and  Kerr 
V.  Russell,  69  111.  666.  18  AmR  CS4, 
the  acknowledgments  were  by  mar- 
ried   women,    and    the  certtflcates 
stated  that  they  were  examined  aes- 
arate  and  apart  from  their  hushanas 
...    as  required  by  the  statute 
then  in  force.  In  those  cases,  the  tak- 
ing of  the  acknowledgment  was  cor- 
rectly held  to  be  a  judicial  acL  But 
the  present  statute  of  this  state  no 
longer  requires  the  separate  exam- 
tnatlon  of  a  married  woman  in  ordrr 
to  relinquish  her  dower  or  convey 
her  separate  estate.    She  is  treated 
as  though  she  were  a  feme  sole,  -^n 
ordinary   acknowledgment,    such  as 
that  involved  In  the  present  case, 
cannot  be  regarded  as  a  judicial  act: 
and  those  cases,  which  bold  that  it 
is  a  judicial  act,  will  be  found,  upon 
examination,  to  have  Improperly  ap- 
plied the  ruling  In  regard  to  acknowl- 
edgments by  married  women  where  a 
privy  examination  la  made  neceeMry 
by  statute,  to  acknowledgments  not 
made  by  married  women,  or  where 
there  has  been  no  requirement  or 
such   an   examination").  Bee- 
Sackett  v.  McCaifrey,  ISl  Fed.  il?. 
66  CCA  205,  (holding  tkat.  under  a 
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aet  of  an  officer  in  taking  an  aeknowledgment  is  of 
a  merely  ministerial  nature.*"  This  view  would  seem 
to  be  supported  by  reason  'as  well  as  authority,  for 
at  the  present  day  the  act  ia  usually  performed  fay 
a  notary  or  other  inferior  offleez',"  and  without  any 
pretense  of  solemnity  or  ceremony/^  and  even  the 
courts  which  cling  to  the  doctrine  that  the  act  is 
judicial  rarely  carry  it  out  to  'its  logical  conse- 
quences. For  if  the  act  be  judicial  it  would  seem  to 
follow  that  the  officer  could  not  be  held  liable  for 
negligence  in  the  performance  of  it;"  that  he  could 


not  a:ct  by  deputy  that  relationship  to  one  of  the 
parties  would  disqualify  him  i'*  and  that  the  certifi- 
cate would  be  conclusive;  whereas,  as  a  matter  of 
fact,  none  of  these  principles  is  generally  held  even 
where  the  courts  assert  that  the  act  is  judicial.^" 
Where  the  act  of  taking  the  acknowledgment  is 
deemed  'ministerial,  the  act  of  a  clerk  or  other 
officer  in  certifying  to  the  official  ^ara4!ter  of  the 
officer  who  took  the  acknowledgment,  and  to  the 
genuineness  of  the  aignatuze,  is  also  r^axded  as 
ministerial.^ 


X.   PLAOI!  OF  TAEINa 


[$  126]  A.  In  General.  The  question  as  to  where 
an  acknowledgment  may  be  taken  is  dependent  al- 
most entirely  upon  statute.^'  Unless  it  ia  expressly 
so  provided,  an  officer  is  not  obliged  to  perform  the 

adraowledsmnit  to  be  taken  in  the 
■une  manner  as  that  of  any  other  per- 
eon,  the  officer  does  not  act  Judicially). 

e*.  U.  S.— Elliott  V.  PelrBol,  1  Pet. 
128,  ?  Ij.  ed.  1«4:  Saekett  v.  McCaf- 
frey. ISl  E^.  219.  66  CCA.  206;  I^ree 
V.  Abner,  67  TeA.  169,  S  CCA  102  i 
Shulta  V.  Moore,  32  F.  Cbm.  No.  12,824, 
1  McLiean  620. 

Ark. — ^Btscoe  Byrd,  IS  Ark.  665. 
See  also  Peon  v.  Garvin,  6C  Ark.  611, 
20  SW  410. 

Cal. — ^Woodland  Bank  v.  Oberhaus, 
125  Ca).  320,  67  P  1070.  And  see 
Banbury  v.  Arnold,  91  Cal.  806.  27  P 
934.  But  compare  Wedel  t.  Herman, 
59  Cat  607. 

Ga. — Wardlaw  v.  Mayer.  77  Ga.  620. 

111.— Fee.  V.  Bartels,  1S8  111.  322,  27 
NE  1091  [rev  S8  111.  A.  428];  Her- 
kelrath  t.  Stookey.  68  IlL  21:  HtU 
V.  Bacon,  43  lU.  477;  Peo.  T.  Hamil- 
ton, 17  III.  A.  '699.  See  also  Lick- 
mon  T.  Harding,-  65  111.  606.  But 
compare  Kerr  v.  RusseU,  69  111.  666, 
18  AmR  634;  Calumet,  etc.,  Canal, 
etc.  Go.  V.  RusseU,  68  111.  426. 

Iowa. — AbramB  v.  Ervin,  9  Iowa  87. 
Compare  Wilson  v.  Traer,  20  Iowa 
231  (where  the  court  refers  to  "thte 
class  of  executive  semi-Judicial  du- 
ties"). 

Ky. — Com.  v.  Johnson,  123  Ky.  487, 
96  SW  801,  29  KyL  897,  124  AmSR 
S68,  13  AnnCas  716  and  note:  Beuley 
Curtis.  92  Ky.  506,  18  SW  867,  13 
KyL  708:  Stevenson  v.  Brasher  90  Ky. 
23.  13  SW  242,  11  KyL.  799;  GUT  v. 
Fauntleroy,  8  B.  /Mon.  177;  Prewtt 
T.  Graves.  6  J,  J.  Harsh.  114. 

Me. — Gibson  v.  Norway  Sav.  Bank, 
«9  Me.  679. 

Md. — Liewis  -v.  Waters,  3  Harr. '  & 
M.  430. 

Mass. — Learned  v.  Riley,  14  Allen 
109:  Scanlan  v.  Wrlsrht,  18  Pick.  628, 
25  AmD  844. 

Minn. — Barnard  v.  -Schaler,  100 
innn.  t8».  291, 110  NW  966  Felt  Cyel; 
Benson  Bank  v.  Hove,  46  Minn.  40, 
47  NW  449. 

Mo. — Stevens  v.  Hampton,  46  Mo. 
404;  State  v.  Plass.  58  Mo.  A.  148. 
See  also  State  v.  Balmer,  77  Mo.  A. 
463. 

Nebr. — ^Horbach  v.  Tyrrell,  48  Nebr. 
514(  67  NW  486,  489,  37  LKA  484. 
N.  H. — Odlorne  v.  Mason,  9  N.  H.  24. 
N.  T. — ^Albany  County  Sav.  Bank 
V.  McCarty,  149  N.  T.  71,  43  NE  427; 
Lynch  V.  tilvingrston,  6  N.  Y.  422  [aff 
8  Barb.   463].     See  also  Marden  v. 


act  at  his  office,  but  may  act  at  any  place  within  the 
territorial  division  over  whieh  his  antfaozity  and 
jurisdiction  eztend,^^ 

[$  127]   B.  Oonnty  or  District  in  Which  Prop« 


Borthy.  12  App.  Dlv.  188,  42  NTS 
827  [aff  160  N.  Y.  89,  64  NE  726,  46 
LRA  694]. 

Oh. — Read  V.  Toledo  Loan  Co..  68 
Oh.  St.  280.  67  NE  729.  96  AmSR 
668.  62  LRA  790  [aff  23  Oh.  Cir.  Ct. 
25]:  POrd  V.  Osborne,  46  Oh.  St.  1, 
12  NB  626;  Williamson  v.  Carskad- 
den,  36  Oh.  St.  664;  Truman  v.  Lore, 
14  Oh.  St  144;  Meckel  Bros.  Co.  v. 
De  Witt.  23  Oh.  Cir.  Ct.  174.  Bee 
also  Moore  v.  Vance,  1  Oh.  1. 

OkL — Ardmore  Nat.  Bank  v.  Brlggs 
Machinery,  etc,  Co.,  20  OkL  427,  94 
P  S8S,  139  AmSK  747,  28  LRAN8 
1074  and  note,  IS  AnnCaa  113. 


Wash.— Keene  Guaranty  Sav.  Bank 
V.  Lawrence,  82  Wash.  678.  78  P  680. 

Sae  Helena  First  Nat.  Bank  v. 
Roberts.  9  Mont.  828,  28  P  718. 

"Taklnc  the  voluntary  aoknowledg^ 
ment  of  a  deed,  under  our  statutes, 
is  a  purely  ministerial,  and  not  a 
Judicial  act,  nor  in  any  way  con- 
nected with  a  Judicial  proceeding.-  It 
may  be  taken  out  of  the  common- 
wealth by  a  notary  public,  who  Is  in 
no  sense  a  Judlotal  officer.  It  in- 
volves no  compulsion  or  summons  of 
any  person  who  does  not  appear  of 
his  own  accord,  and  rarely,  if  ever, 
rsQUlres  any  InveHtigatlon  of  the  cir- 
cumstances under  which  the  deed 
was  executed.  Even  In  case  of  a 
refusal  to  acknowledge,  the  Justice, 
as  the  law  now  stands,  cannot  exer- 
cise any  coercion  over  the  cantor, 
or  inquire  into  the  reasons  of  re- 
fusal, or  receive  any  testimony  to 
the  exeoutlon,  except  from  the  sub- 
Bcrlblnit  witnesses."  Per  Gray,  J., 
in  Learned  v.  Riley,  14  Allen  (Mass.) 
109,  118.  -Bee  also  Worcester  v. 
Eaton,  IS  Mass.  371,  7  AmD  156. 

[a]  The  eaxlT  statatss  In  Oeowia 
"seem  to  treat  ft  as  a  quasi-]  udtelal 
proceeding-."  Papot  v.  Gibson,  7  Ga. 
630. 

[b]  TaklBf  aOknowledffmest  not 
"ntMla   Imaln— — The   act   of  a 

notary  public  in  taking  the  ai^nowl- 
edrment  of  a  dead  la  private  business, 
ana  hence  not  within  Minn.  Gen.  St. 
(1878)  prohibiting'  transactions  of 
"public  Duslneas"  on  the  22d  of  Feb- 
ruary. Slater  v.  Scback,  41  Minn. 
269,  43  NW  7. 

TO.  See  McCaaklll  v.  McKlnnon, 
121  N.  C.  214,  28  SE  266.  61  AmSR 
659  (where  the  court  comments  some- 
what sarcasttoally  on  the  fa^t  that 
the  power  to  taka  married  Women's 
acknowledgments  "has  not  yet  been 
ffiven  to  policemen"). 

71.  See  Godfrev^v.  Thornton,  46 
Wis.  677,  691.  1  NW  862  (where  It  Is 
said:  "It  Is  not  out  of  place  to  re- 
mark here  that  the  solemnity  of 
acknowledgment  has  largely  degener- 
ated Into  farce"). 

7a.  See  Woodland  Bank  v.  Ober- 
haus,  126  Cal.  320,  324.  67  P  1070 
(where  the  court  said:  '"For  Judicial 
acts  the  officer  Is  not  liable  either 
for  Ignorance  or  neRllgence,  but  only 
for  corrupt  and  Intentional  miscon- 
duct In  the  discharge  of  his  official 
duties.  On  the  other  hand,  minis- 
terial officers  are  pecuniarily  liable  for 
negligence,  regardless  of  Intentlone. 
whether  good  or  bad.  It  has  been 
held  In  this  state  that  a  notary  pub- 
lic and  his  bondsmen  are  liable  for 
damages  caused  by  negligence  In  tak- 
ing the  acknowledgment  of  a  convey- 
ance or  mortgage"). 

73,  See  Pioneer  Sav.,  etc.,  Co.  v. 
Barclay,  108  Ala.  155.  158,  19  S  308 
(where  the  court  per  McClellan,  J., 
said:  "It  is  somewhat  Incongruous 
that  a  Judicial  act  should  be  per- 
formed oy  one  In  the  name  of  an- 
other; but  the  leffisiature.  we  do  not 
doabL  mar  delegate  Judicial  power 
of  thu  sort  to  tli«  Clark  oC  a  Judicial 


oilleer  to  bo  vlearloualy  exarolsad  In 
the  name  of  hla  principal"). 

T4.  See  Fenn  v.  Cwrvla,  66  Ark. 
611.  20  SW  410. 

TD.  OondMNuM—  of  oectUaata 
see  Infra  ||  267-270. 

UaUUlT  of  olBoar  for  nafUfanea 
see  Infra  |  294. 

aaiatlonaUp  to  party  not  a  ftla- 
qnalllloation  see  supra  9  120. 

Uglit  of  Ospnty  to  take  aokwnrt* 
•dginant  see  supra  !fi  108-106. 

76.  Lynch  v.  Livingston,  6  N.  T. 
422  [aff  8  Barb.  463]. 

rorther  oertlfloate  of  ooBfosnlty 
and  avthanticltr  nnarallr  see  Infra 
IS   261-262.  , 

77.  See  tb»  statutes. 
ITsoasal^  for  eavtUeato  to  Aow 

whsra  aefcaowlsagaMBi  tskea  see 
infra  |  161. 

Poww  of  an  oAeer  to  tafta  mo- 
tatowledniants  ontsUle  the  tarrltorlal 
llnitta  <^  hla  Jnrladletien  see  supra 
S9  121,  122. 

78.  Durfee  v.  Grlnnell,  69  III.  871; 
Hill  v.  Bacon,  48  111.  477;  Talbott  v. 
Hooser.  12  Bush  (Ky.)  408;  Carper  v. 
McDowell,  6  Gratt.  (46  Va.)  212: 
Janesvllle  Hay  Tool  Co.  t.  Boyd,  36 
W.  Va.  240,  IS  SE  881. 

[a]  A  mafflstrata  may  take  an 
acknowledgment  of  relinquishment  of 
dower  at  any  place  where  he  may  act 
officially.  Woods  v.  Caldwell,  5  J.  J. 
Marsh.  (Ky.)  239. 

[b]  A  JnaUoa  of  the  peaoe,  having 
Jurisdiction  throughout  his  county, 
may  take  acknowledginents  la  any 
part  of  such  county.  Durfee  v.  Grin- 
nell,  69  III.  371. 

[c]  A  dark  of  eovrt  need  not  tak« 
an  acknowledgment  In  tals  offlce,  but 
may  perform  the  act  anywhere  within 
the  limits  of  hla  territorial  Jurtsdlc- 
tton.     Talbott  v.  Hooser,  12  Bush 

iKy.)  408:  Woods  v.  CaldwalL  B  J.  J. 
farsh.  (KyJ  289:  Janesvlua  Hay 
Tool  Co.  V.  BoTd,  86  W.  Va.  240,  IS 
SE  881.  Sea  also  Carper  v.  McDow- 
ell, 6  Gratt.  (46  Va.)  flS. 

Id]  A  notarr  pnbllo  (1)  may  take 
an  acknowledgment  anywhere  within 
the  county  for  which  he  Is  appointed 
and  in  which  he  resides.  Hill  v. 
Bacon,  48  111.  477;  Utica,  etc.,  R.  Co. 
v.  Stewart,  33  HowPr.  (N.  Y.)  812. 
(2)  This  Is  true  In  New  Tork,  al- 
though the  county  be  one  In  whlc^ 
there  are  no  commisslonars  of  deeds. 
Peo.  V.  Hascall.  18  How.  Pr.  (N.  T.) 
118. 

[e]  CoBuuisaloneT  of  deeds  for 
ol^  of  New  Tork^-A  person  ap- 
pointed comralssloner  of  deeds  for 
the  city  of  New 'York,  by  the  board  of 
aldermen  of  that  city  acting  under 
the  provisions  of  the  municipal  char- 
ter (Laws  [1897]  c  378  |  58),  has 
power  to  take  acknowledgments  in 
any  of  the  boroughs  of  the  said  city. 
Peo.  v.  HafTgerty.  22  Misc.  296,  50 
NY3  82. 

[f]  ICaror  of  •  city. — Where  a 
statute  authorizing'  the  mayor  of  a 
city  to  take  acknowledgments  was 
silent  as  to  the  territorial  llmlta  of 
hla  power.  It  was  held  that  hla  au- 
tborttr  wma  not  llmlt^  to  convey- 

Digitized  by  VjOOglC 


812   [10.  J.] 


ACKNOWLEDGMBNTa 


127-129 


arty  Located.  Some  of  the  earlier  statutes  empow- 
ering officers  to  take  acknowledgments  of  deeds 
confined  their  authority  to  cases  where  the  prop- 
erty conveyed  lay  in  the  county  or  district  over 
vhicfa  their  jurisdiction  extended,  and  where  this 
was  the  case  an  acknowledgment  before  such  officer 
of  a  conveyance  of  property  situated  in  another 
eounty  or  'Strict  was  of  no  effect;'"  but  the  more 
general  mle^  especially  under  modem  statutes,  is 
that  an  instrument  conveying  property  situated  in 
one  county  or  district  of  the  state  may  properly  be 
aoknowled^d  before  an  officer  of  another  county  or 
district.*' 


ancea  of  land  lylns  within  the  city, 
but  was  coextensive  with  the  county, 
such  being  usually  the  case  with  om- 
cers  havlnsr  seals.  Llnvllle  v.  Greer, 
166  Mo,  380.  65  SW  579. 

Ig}  mnwdtel  la  ewtUoato  m  to 
VlMM. — The  validity  of  a  certUtcate 
of  acknowledgment  Is  not  affected 
hy  the  fact  that  it  appears  therefrom 
that  the  deed  was  acknowledged  in 
the  clerk's  ofUce.  when  in  ract  it 
was  acknowledged  at  the  residence  of 
the  grantors,  as  It  is  Immaterial 
whether  the  deed  was  acknowledged 
In  the  offloe  or  elsewhere  in  the 
eounty.  Talbott's  Devisees  v.  Hoo- 
■er,  IS  Bush-  (Kr.)  408.  See  also 
Cuver  V.  lioDowaU,  6  Oratt.  (4S  Ta.) 

n,   Hedger  v.  Ward,  IB  B.  Hon. 

iKy.)  106;  i:>lclEerson  v.  Talbot.  14  B. 
[on.  (Ky.)  60;  McCullock  v.  Myers, 

1  Dana  (Ky.)  522;  Oarrlson  t.  Hay- 
don,  1  J.  J.  Harsh.  (Ky.)  222,  19 
Amb  TO;  Hughes  v.  Wilkinson,  S7 
Hiss.  482;  Mustek  v.  Barney,  49  Mo. 
468;  Bishop  V.  Schneider,  46  Mo.  472, 

2  Amir  iii. 

Aokuowledgment  la  either  eouty 
wliers  property  loested  or  oouitr  of 
gxantors  resUeno*  see  Infra  I  128. 

[a]  If  the  imad  Is  sltuteA  In  two 
ooimtlM.  proof  or  acknowledgment  In 
either  county  Is  sutHcient.  Davis  v. 
Hlgglns.  91  N.  C.  382. 

[b]  Ohattel  uortvmre.— When  a 
Justice  is  authorised  to  take  acknowl- 
edgments of  conveyances  of  land 
only  where  the  land  conveyed  Is  situ- 
ated In  his  county,  he  can  take  the 
acknowledgment  of  a  chattel  mort- 
gage, under  a  statute  requiring  such 
Instrnment  to  be  acknowledged  in 
the  same  manner  as  conveyances  of 
land,  only  where  the  chattels  are 
located  In  his  county.  But  If  the 
owner  of  the  chattels,  although  dom- 
iciled In  another  county,  brings  such 
chattels  with  him  Into  the  Justice's 
county  they  may  properly  be  re- 
carded  as  located  In  the  latter  cotm- 
ty.  HoDanlel  Harris;  27  Ho.  A. 
WB. 

[c]  Seed  by  TTnlted  States  mar- 

Auv—Where  the  statute  required  a 
sherlfTs  deed  to  be  acknowledged  be- 
fore the  circuit  court  of  the  county 
In  which  the  land  lay,  it  was  held, 
by  analogy,  that  a  deed  by  a  United 
States  marshal  of  lands  sold  by 
him  under  execution  must  be  ac- 
knowledged before  the  district  court 
of  which  he  was  an  officer  and  to 
which  he  must  make  his  return  on 
the  execution.  Baker  v.  Underwood, 
<S  Mo.  884. 

[d]  trsags  oontraxT  to  statnte. — 
Even  though  the  statute  required  a 
conveyance  to  be  acknowledged  be- 
fore "one  of  the  Justices  of  the  peace 
of  the  proper  county  or  city  where 
the  lands  lie."'  acknowledgments 
taken  by  Judges  In  counties  other 
than  those  wherein  the  lands  He 
have  been  upheld  on  the  ground  of 
Immemorial  usage  constituting  a 
rule  of  property.  McKeen  v.  Delaney, 
5  Cranch  (U.  S.)  22.  3  L.  ed.  26;  Mc- 
Ferran  v,  Powers,  1  Serg.  A  R.  (Pa.) 
102. 

BO.  Ala. — Johnson  v.  HcOehee,  1 
Ala.'  186. 

Cal. — Colton  V.  Seavey,  22  Cal.  4>6. 
0&. — ^Austin    V.    Bouuiem  Home 


Bldg.,  etc..  Assoc.,  122  Qa.  489,  fiO  SE 
382. 

Ind. — Doe  v.  Vandewater.  7  Blackf. 
6:  Schoolcraft  v.  Campbell,  6  Blackf. 
ikl. 

Iowa. — Henderson  v.  Robinson,  76 
Iowa  608,  41  NW  371. 

Ky. — Ford  v.  Gregory,  10  B  Mon. 
175:  Oray  v.  Patton,  2  B.  Mon.  12; 
Moore  v  Farrow,  3  A.  K.  Marsh.  41; 
Stansberry  v.  Pope,  4  Bibb  492.  See 
Bcklee  V.  Wood,  148  B^.  451,  136  SW 
907. 

Md.— Johnvv.  Reardon,  8  Md.  Ch.  67. 

Hiss. — ^Love  v.  Taylor,  26  Hiss. 
667;  Dennletoun  v.  Potts,  36  Hiss.  IS. 

Uo.— Duly  V.  Brooks,  10  Mb.  SIB. 

N.  T.— Van  Cortliuidt  V.  Toier,  17 
Wend.  188  [aiC  20  Wend.  488]. 

Pa.— Davey  v.  RufFelU  1*2  Pa.  448, 

...  _  ^   


R.  102. 


29  A  894  [afC  14  Pa.  Co.  272 
Perran  v.  Powws,  1  Serg.  &  ]_. 
S.  C. — C^ampbell  v.  Moon,  16  S.  C 

107. 

See  also  Tarrant  v.  Core,  106  Va. 
161.    66    SE  228. 
Aoknowledcment  outside  of  state 

see  infra  S  129. 

81.  Lassen  v.  LAke,  132  III.  A.  609; 
Rehkopf  V.  Miller,  69  111.  A.  1.62. 

fa]  Proof  by  subsorlMnff  witness. 
— By  Code  S  1246.  a  subscribing  wit- 
ness to  a  deed.  Who  does  not  reside 
In  the  county  In  which  the  land  Is, 
must  prove  It  In  the  county  where 
he  resides.  An  attestation  clause 
stated  that  the  deed  was  signed, 
sealed,  and  delivered  in  the  wit- 
ness's presence,  and  the  certificate 
of  probate,  taken  In  a  county  other 
than  that  In  which  the  land  was, 
stated  that  "the  execution  of  the  an- 
nexed deed  was  .  .  .  proven  be- 
fore me  by  .  .  .  Solomon  Davis, 
the  subscribing  witness  thereto,  who 
says  that  the  deed  was  signed  and 
delivered  In  hla  presence,"  etc.  It 
was  held  that  the  fair  Inference  and 
the  presumption  from  the  duty  of 
the  officer  were  that  the  witness  re- 
sided tn  the  county  In  which  the 
proof  was  taken.  Devereux  v.  Mc- 
Mahon,  102  N.  C.  284,  286,  9  SE  636. 

[b]  Aoknowledffment  of  chattel 
mortgage  In  Ulinols. — (1)  The  Illi- 
nois statutes  require  a  chattel  mort- 

fage  to  be  acknowledged  before  a 
ustlce  of  the  peace  of  the  town  or 
precinct  in  which  the  mortgagor  re- 
sides. See  Gilbert  v.  Spra^rue,  ■  196 
m.  444,  68  993  :  Lassen  v.  Lake, 
132  IlL  A.  609;  Rehkopf  v.  Miller,  69 
III.  A.  662. 

(2)  Where  there  were  several 
mortgagors  who  resided  in  different 
districts,  It  was  held  that  acknowl- 
edgment in  a  district  In  which  one 
of  them  resided,  and  In  which  the 
property  was  situated,  satisfltd  the 
statute.    Funk  v.  Staata,  24  IlL  688. 

(3)  Where  a  corporation  Is  the 
mortgagor  acknowledgment  In  the 
district  where  Its  home  office  Is  lo- 
cated satisfies  the  statute.  Hewitt 
V.  General  Electric  Co.,  164  111.  420, 
46  NE  726  [rev  61  III.  A.  168]. 

(4)  Parol  evidence  la  admissible  to 
show  that  the  officer  was  a  Justice 
of  the  town  where  the  mortgagov  re- 
sided. Rehkopf  V.  Miller,  59  IlL  A 
662. 

(5)  A  Justice  of  another  district  of 
the  county  may  take  the  acknowledg- 
ment In  the  district  of  the  mort- 


is 128]  C.  Oonnty  or  District  in  Which  Onntor 
Besides.  Sometimes  the  acknowledgment  is  required 
to  be  taken  in  the  connty  in  whieh  the  grantor 
resides,^  or  in  either  the  connty  of  the  grantor's 
residence  or  that  in  which  the  property  is  lo- 
cated.^ But  as  a  general  rule  under  the  stat- 
utes of  the  present  day  the  place  where  the 
acknowledgment  ik  taken  is  ordmarily  jiot  mate- 
rial." ' 

129]  D.  AcknowtodcmeiitB  Taken  in  Other 
States.  It  is  generally  provided  by  statute  that  an 
acknowledgment  taken  in  one  state  of  a  eonveyanee 
of  land  lying  in  anothra  state,  or  any  other  instru- 

gagor's  residence,  as  his  Jurisdiction 
extends  throughout  the  county.  Dur- 
fee  V.  Orinnell,  69  111.  871. 

<6)  A  police  magistrate,  having 
the  same  powers  as  a  Justice  of  the 
peace,  may  take  the  acknowledgmenL 
Tlcknor  v.  McClelland,  84  IlL  471. 

(7)  Residence  is  sufficiently  shown 
by  the  words  "and  entered  by  me" 
in  the  certificate,  since  that  statement 
Is  required  only  where  the  acknowl- 
edgment is  made  by  a  resident.  Gil- 
bert V.  National  Cash  Register  Co.. 
176  IlL  288.  62  NB  SS. 

(S)  As  between  a  man's  place  of 
business  and  his  dwelling  house,  his 
residence  is  at  his  dweTling  bouse; 
likewise,  a  temporary  residence  does 
not  constitute  his  legal  res^noe  for 
the  purpose  of  the  admowledgment  of 
a  chattel  mortgage.  I«asaen  v.  LaIm, 
182  IlL  A.  609. 

8B.  Hall  T.  aittlngs,  8  nurr.  &  J. 
(Md.)  880:  Olttlngs  v.  Hall,  1  Harr. 
A  J.  (Ud.)  14,  2  AmD  602;  Johns  v. 
Reardon,  3  Md.  Ch.  67.  See  also 
Campbell  V.  Moon,  16  S.  C  107. 

[a]  Fresnmpties  where  resUenee 
not  shown.— where  the  place  of  resi- 
dence of  the  person  making  the  ac- 
knowledgment does  not  appear  on 
the  face  of  the  acknowledgment,  it 
will  be  presumed.  In  the  absence  of 

groof  of  residence  elsewhere,  that 
e  resided  in  the  county  where  the 
acknowledgment  was  taken.  Carroll 
V.  Tyler,  2  Harr.  &  G.  (Md.)  64. 

[b]  A.  temporary  cesULenoe  (1)  In 
a  county  Is  sufficient  to  entitle  a  non- 
resident of  the  state  to  make  an 
acknowledgment  under  such  a  stat- 
ute. Fouke  V.  Fleming,  13  Md.  393; 
Sim  V.  Deakln,  2  Harr.  &  M.  (Md.) 
46.  See  also  Teackle  v.  NIcols.  3 
Harr.  &  J.  (Md.)  674.  (2)  Under  a 
statute  requiring  an  acknowledgment 
to  be  taken  In  the  county  of  the  ac- 
knowledger's residence  it  was  held 
that  one  who  permanently  resided  in 
one  county,  but  spent  certain  seaiwns 
of  the  year  at  his  country  residence 
in  another  county,  might  acknowl- 
edge a  deed  of  lands  lying  in  a  third 
county  while  temporarily  sojourning 
at  his  country  residence.  Hall  v. 
Glttlngs.  2  Harr.  &  J.  (Md.)  880. 

[c]  XeglstrattoB  la  .the  prcpsv 
county  would  not  cure  the  defect  if 
the  acknowledgment  was  taken  be- 
fore Justices  of  the  wrong  (»unty. 
Johns  V.  Reardon,  3  Md.  Cn.  67. 

83.    See  the  statutes. 


[a1  Assfgnment  for  beaeflt  of 
oredltonk — A  statute  providing  that 
everv  assignment  for  the  benefit  of 
creditors  "shall  be  duly  acknowledged 
and  recorded  In  the  county  where 
the  person  or  persons  mo^lnff  the 
same  reside"  did  not  require  the  ac- 
knowledgment to  be  made  In  such 
county.  The  clause  should  be  read 
as  if  there  were  a  comma  after  the 
word  "acknowledged,"  the  speclflcn- 
tlon  of  the  county  being  intended 
to  apply  to  the  recording  only.  Zim- 
merman V-  Wlllard,  114  111.  364,  2 
NE  70.  See  also  Rendelmann  v.  Wll- 
lard, 16  Mo.  A  S76. 

[b1  A  deed  of  swamp  land  by  » 
oonnty  Judgv  may  be  acknowledged 
In  a  county  other  than  that  of  hfs 
residence  or  of  which  he  is  Judge. 
Henderson  v.  Robinson,  76  Iowa  60S. 
41  NW  871. 
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ment  relating  to  property  vithin  snch  other 
state,**  shall  be  valid  if  aeknowle^d  aecording 
to  the  laws  of  the  latter.  Under  some  of  the 
earlier  statutes  such  achaowledgment  was  valid 


only  where  the  grantor  was  a  resident  of  the 
state  wherein  it  was  taken,"  and  the  acknowl- 
edgment was  sometimes  required  to  be  taken  in 

the  county  of  his  residenee. 


XI.   TIUE  OF  TAKHrO 


[$  130]  A.  In  General.^'  Ordinarily  an  acknowl- 
edgmoit  is  not  required  to  be  taken  at  any  specified 
time,  and  if  taken  «it  any  time  subsequent  to  the 
execution  of  the  instrument  it  is  -effective  from  the 
time  of  taking;"^  but  where  the  statute  requites  the 
instrument  to  be  recorded  within  a  specified  time 
after  its  execution,  an  acknowledgment  and  regis- 
tration of  the  iastmment  after  the  expiration  of 
Boeh  period  will  not  affect  rights  which  have  vested 
in  the  meantime." 

Where  Mknowled«Biaiit  ii  etamtial  to  the  validity 
of  the  instrument,  it  does  not  of  course  become 
effeetive  until  acknowledged.'" 

1311  B.  Wlien  Infltmment  Incomplete.  It 
has  been  lield  that  if  a  deed  and  its  acknowledgment 
are  re^lar  on  their  face  the  effect  of  the  record 


84.  Toulmin  v.  Austin.  S  Stew.  A 
P.  (Ala.)  410;  McCuUock  v.  Myers, 
1  Dana  (Ky.)  522;  Southerin  v.  Men- 
dum,  5  N.  H.  420;  Murdock  v.  Mem- 
phis, etc.,  R.  Co.,  7  Baxt.  (Tenn.i 
557;  Gait  v.  DibrelX  10  Yerg.  (Tenn.) 
ItS;  McCulloch  V.  Euflaly,  8  Yerg. 
(Tenn.)  346.  See  generally  supra 
ti  106.  107. 

[a]  Asslfnnmt  for  1i«Mflt  of  ored- 
Iton., — Under  the  Illinois  statute  re- 
quiring an  asslgmment  for  the  benefit 
of  creditors  to  be  recorded  In  the 
county  where  the  assignor  resides, 
etc..  It  la  not  necessary  that  It  be 
acknowledged  In  such  county,  and 
it  may  be  acknowledged  In  another 
state.  Ztmmerman  v.  Wlllard,  114 
111.  564.  2  NE  70.  _ 

[b]  The  aokiiow1»agin«iit>  of  arU- 
alt*  of  InooTpoTsUoii  may  be  made 
without  as  well  as  within  the  state. 
Humphreys  v.  Mooney,  B  Colo.  282. 

[cl  Aoknowled«iii«ai  for  oovpora- 
Uon. — The  president  of  a  New  Jer- 
sey corporation,  being  authorized  to 
acknowfe4lge  instruments  in  behalf 
of  the  corporation  may  properly  do 
so  in  another  state.  Gray  v.  Waldron, 
101  Mich.  612,  60  NW  288. 

[d]  A'ohatUl  mortrftffe  liT  * 
•igu  oorporatloji  on  personalty  within 
the  state  is  properly  acknowledged 
at  Its  home  office,  under  Rev.  St.  c 
»5  i  2.  providing  that.  If  th^  mort- 
gagor is  a  nonresident,  the  mortgage 
mar  b«  acknowledged  by  any  ofUcer 
authorised  to  take  acknowledgments. 
Hewitt  v.  General  Electric  Co.,  164  III. 
430.  45  KE  785  [r^v  61  HI.  A.  1681. 

85.  Richards  v.  Randolph.  20  F. 
Cas.  THo.  11,772,  5  Masoii  116;  Graham 
V.  Whitely.  26  N.  J.  L.  254. 

[a1  TraiporBrr  i«ald«iio*. — ^Under 
Ta.  Acts  (1T92)  c  90  8  5.  a  mere  tem- 
porary residence  was  held  sufficient 
to  authorize  the  acknowledgment  of 
a  deed  In  another  state  by  a  nonresi- 
dent of  Virginia.  Cales  v.  Miller,  8 
Gratt.  f49  Va.)  G. 

86.  Harris  v.  Price,  14  B.  Mon. 
(Kv.)  414. 

87*  AolEiiowl«dgmnt  on  hollOar 
spp  Holidays. 

AcknowlMgnMAt  on  Snnday  see 
Sunday. 

AdmlssibQity  In^vTidenoc  of  ln«tm- 
ntant  aoknowledgwl  after  oomlnenoe- 
BMSt  of  action  see  supra  g  78. 

Sffect    of    raackBowledgmant  see 

infra  (S  238.  239. 

Br«o*R«t^  for  oertlllMte  to  show 
dateof  Mknowl«dg]n«nt  see  Infra  $  160. 

88.  Ala. — Hood  V.  Powell,  73  Ala. 
171:  Johnson  t.  McOehee,  1  Ala.  186. 

HI.— Springer  v.  Orr,  82  III.  A.  658. 

Mass. — Smith  v.  Porter,  10  Gray  66. 

Oh.— Fisher  t.  Butcher,  19  Oh.  406, 
53  AmD  486. 

Pa.— Ztahlem'fl  Est.,  176  Pa.  454, 
34  A  807,  63  AmSR  848. 


See  also  Hall  t.  Bunker,  47  N.  C. 
440. 

[a]    Proof  Mv«ral  years  after  ex*- 

ontlom— Where  a  deed  was  executed 
In  September,  1847,  and  proof  of  its 
execution  was  made  by  the  witness 
before  a  notary  Irf  December,  I860, 
It  was  held  that  the  certificate  of 
tl<e  notary,  made  according  to  the 
conveyancing  act,  entitled  the  dee'd 
to  be  read  In  evidences  Clark  v. 
Troy,  20  CaL  219. 

.  [b]  Tta*  aokatowlsdsment  1)7  a 
hnabandi  after  Inrae  horn,  of  a  deed 
made  by  him.  Jointly  with  his  wife, 
of  land  held  by  her  to  her  separate 
use  under  St.  (1846)  o  208.  is  suffi- 
cient to  authorize  It  be  recorded.  Pal- 
mer v.  Paine,  9  Gray  (Mass.)  66. 

[c]  An  aoknoWleagineBt  by  a  mar- 
ried woman  may.  in  the  absence  of 
any  statutory  provision  to  tlM  con- 
trary, be  made  at  any  time  after  the 
execution  of  the  Instrument.  Hood 
v.  Powell.  7S  ^Ala.  171;  Cahall  v. 
Cltlxens'  Mut.  Bldg.  Abboc.,  61  Ala. 
232.  See  also  Carllale  v.  Carlisle,  78 
Ala.  542. 

[d]  Whan  oonrt  not  ta  — etoa^ 

Under  the  act  of  March  2,  1867,  au- 
thorizing the  chairmen  of  the  courts 
of  pleas  and  quarter  sessions  to  take 

{irivy  examinations  of  femes  covert 
n  the  conveyance  of  land,  and  Laws 
(1868-1869)  e  86,  legallxlng  such  ex- 
aminations made  when  the  court  was 
not  In  session,  and  at  places  other 
than  the  courthoiise,  the  probate  of 
a  deed  taken  before  the  chairman  of 
^uch  court  on  Jan.  7.  1868.  when  the 
court  was  not  In  sesalon,  was  valid. 
Splvey  V.  Rose,  120  N.  C.  168.  26  SB 

Te]  Administrator^  dead. — ^Where 
a  license  to  an  administrator  from 
the  probate  court  authorized  him  to 
sell  land,  within  a  year  from  the 
date  of  the  license.  It  was  held  that, 
if  the  deed  was  delivered  by  the  ad- 
ministrator within  the  year  the  title 
passed,  and  he  might  properly  ac- 
knowledge it  afterward.  Poor  v. 
Larrabee,  58  Me.  543. 

[f  1  Wlwra  reoordlsff  wtthlu  a  lim- 
tteid  time  after  szeoution  Is  prescribed 
by  statute,  and  acknowledgment  is  a 
prerequisite  to  recording,  (1)  ac- 
knowledgment within  the  prescribed 
time  Is  of  course  essential  to  a  valid 
record,  Butler  v.  Wheeler,  82  Ky. 
475;  Williams  v.  Wilson,  4  Dana 
(Ky.)  B07;  Anderson  v.  Turner,  2 
Liltt.  (Ky.)  237;  Harvey  v.  Alexander, 
1  Rand.  (22  Va.)  219.  241,  10  AmD 
519;  Bppes  v.  Randolph,  2  Call  (6 
Va.)  125.  (2)  And  an  ackiuwledgment 
taken  thereafter  does  not  entitle  the 
Instrument  to  be  recorded,  or  to  be 
admitted  in  evidence  without  proof. 
Dlckerson  v.  Talbot,  14  B.  Mon.  (Ky.) 


will  not  be  impaired  by  the  fact  that  the  acknowl- 
edgment was  in  fact  taken  before  the  deed  was  com- 
pleted, as  where  the  name  of  the  grantee  was  left 
blank."^  But  it  has  also  been  asserted  that,  where 
at  the  time  the  acknowledgment  is  made  the  instru- 
ment is  incomplete,  it  cannot  be  made  admissible  in 
evidence  by  afterward  filling  up  the  blanks  therein."^ 
A  married  woman's  deed  will  derive  no  validity 
from  being  acknowledged  while  in  an  incomplete 
condition."* 

[$  132]  0.  From  What  Time  Instrument  Takes 
Effect— 1.  Infltmment  by  Person  Other  Than  Har- 
ried Woman.  InstrumentEi  executed  by  persons  other 
than  married  women  being  usually  bindii^  between 
the  parties  without  acknowled^ent,**  it  ftulows  that 
an  acknowle^ment  subsequently  made  will  relate 

60:  Speed  v.  Brooks.  7. J.  J.  Marsh. 
(Ky.)  119;  Lyne  v.  Bank  of  Kentucky, 
5  J.  J.  Marsh.  (Ky.)  646;  Hog  v. 
Perry.  1  .LItt.  (Ky.)  171;  Moore  v. 
Farrow.  3  A.  K.  Marsh.  (Ky.)  41.  (8) 
Where  the  statute  requires  the  In- 
strument to  be  recorded  within  a 
specified  time  after  acknowledgment. 
It  cannot  be  recorded  after  the  ex- 
piration of  that  period  unless  ro- 
acknowledged.  Butler  v.  Wheeler,  8t 
Ky.  475. .  And  see  Roanea  v.  Archer, 
4  Leigh  (31  Va.)  S50. 

[g]  CertUloate  of  anUMntlolty^A 
proper  certificate  of  authentication  of 
the  due  execution  of  a  deed  dated 
1889,  made  and  attached  to  it  in 
1S75,  win  remove  any  defeqfs  which 

firevlously  existed  In  the  proof  of 
ts  formal  execution  and  render  the 
instrument  admissible  in  evidence 
as  a  complete  and  valid  conveyance. 
Healey  v.  Worth,  8S  Mich.  166.  • 

89.  Johnson  V.  McOehae,  1  Ala. 
186. 

[a]  Bxsoatlon  sale. — ^Where.  after 
recovery  of  judgment  against  the 
grantor  bat  before  the  execution  sale, 
a  deed  previously  given  and  valid 
between  the  parties  was  acknowl- 
edged and  recorded.  It  was  held  that 
the  grantee  took  a  good  title  aa 
against  the  purchaser  at  the  execu- 
tion sale.  Jackson  v.  Allen.  80  Ark. 
110.  See  also  Byers  v.  Imgles,  16 
Ark.  543. 
91k   See  supra  |  6. 

91.  Roussaln  V.  Norton,  53  Minn. 
660,  56  NW  747:  Henke  v.  Stacy,  25 
Tex.  Civ.  A.  272.  61  SW  509. 

[a]  Orantov  •■toppad  to  deny 
daad^-Where  a  grantor  signed  a 
printed  form  of  deed,  leaving  the 
name  and  the  description,  the  con- 
sideration and  the  date  blank,  and  on 
the  same  day  caused  a  proper  officer 
to  certify  that  the  grantor  appeared 
before  him  and  acknowledged  the  exe- 
cution of  the  deed,  and  then  delivered 
the  Instrument  to  an  agent  to  enable 
him  to  fill  up  the  blanks  and  convey 
to  a  purchaser  on  sale  of  the  land, 
and  the  agent  filled  the  blanks.  In- 
serting his  own  name  as  grantee, 
and  afterward  sold  the  lot  to  an- 
other and  executed  a  conveyance. 
It  was  held  that  the  grantor  was 
estopped  to  deny  that  the  deed,  wnen 
first  seen  by  his  agent's  grantee,  was 
not  in  the  same  condition  as  when 
acknowledged.  Pence  v.  Ar  buckle, 
22  Minn.  417.  See  also  Roussaln  v. 
Norton.  53  Minn.  560,  64  NW  747; 
Nelson  V.  McDonald,  80  Wis.  605,  60 
NW  893,  27  AmSR  71. 

92.  Bylngton  v.  Oaks,  82  Iowa  488. 

93.  Drury  v.  Foster,  2  Wall.  (U, 
S.)  24,  17  L.  ed.  780;  Ayres  v.  Pro- 
basco.  14  Kan.  175;  Cole  V.  Bammel, 
62  Tex.  108. 

94.  See  supra  S  7>i 
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back  to  the  time  of  execntion,"  except  in  cases  where 
the  rights  of  third  persons  have  intervened."  But 
where  the  acknowledgment  is  made  essential  to 
the  operative  force  of  the  instrument,''  it  would 
seem  that  such  instrument  will  take  effect,  not 
from  the  time  of  execution,  but  from  the  time  of  ■ 
acknowledgment.** 

[$  133]  2.  InBtmmeut  by  Harried  Woman. 
Where  an  acknowledgment  by  a  married  woman  is 
.absolutely  necessary  to  the  effective  force  of  an 
instrument  executed  by  her,^  it  would  seem  that 
auch  instrument  would  take  effect  only  from  the 
time  of  the  acknowledgment,^  and  such  is  certainly 
the  case  where  rights  of  third  persons  without  notice 
have,  intervened  between  the  execution  and  the  ao- 
knowledgment.'  But  jvhere  no  rights  have  inter- 
vened a  subsequent  acknowledgment  by  the  wife  has 
been  held  to  relate  back  to  the  date  of  the  original 
delivery  of  the  instrument.' 

[(  134]  D.  BelatiTe  Tine  of  Acknoiriedgment 
by  Husband  and  Wife— 1.  In  GaneraL  In  the  ab- 


9B.  Speed  v.  Brooks,  7  3.  J.  Marsh. 
(Ky.)  119;  Hall  v.  Chanp,  47  N.  C. 
440;  Owen  v.  Owen,  S  Humphr. 
(Tenn.)  SB 2. 

[a]  BflTaot  of  Btatnt*  paiMd  af- 
t*:;  9X«oatloii  of  deod. — Where  a  deed 
was  slKned,  sealed,  and  delivered  on 
May  30,  1800,  but  not  acknowledged 
until  June  14,  the  passage  of  a  stat- 
ute applying  to  deeds  executed  after 
June  1,  1800,  did  not  affect  such  deed. 
Wood  V.  Owlngs,  !■  Cranch  (TJ.  S.) 
2»9,  2       ed.  94. 

96.  Hendon  v.  White,  62  Ala.  597; 
Johnson  v.  McQehee.  1  Ala.  186;  Lin- 
coln V.  Thompson,  75  Mo.  613. 

Bffeot  of  nnaokuowlcarad  laatxu- 
iMnt  M  ag«liwt  third  p«rsoB.  without 
noUM  see  supra  fS  10-13. 

97.  See  supra  ||  6.  6. 

98.  Chadwick  v.  Carson.  78  Ala. 
116;  Balkum  v.  Wood,  6S  Ala.  642: 
Northern  Coal,  etc.,  Co.  V.  Bates,  146 
Ky.  624,  143  SW  13. 

•9.    See  supra  IS  26-39. 

1.  Hood  v.' Powell,  73  Ala.  171; 
Balkum  v.  Wood,  68  Ala.  642. 

Cal  JMaoknowudffnmt  after  deatii 
of  hnAMtd.-— Where  conveyance  by 
husband  and  wife,  defective  as  to 
the  w1£b,  la  reacknowIedKed  by  her 
after  the  death  of  her  husband. 
It  takes  effect  only  from  the  time  of 
such  reacknowledgment  Coal  Creek 
Min.  Co.  V.  Heck,  15  Lea  <Tenn.)  497. 

a.  Jackson  v.  Stevens.  16  Johns. 
(N.  T.)  110;  Beattia  v.  Mutton,  14 
Grant  Ch.  (U.  C.)  686:  Moffatt  v. 
Qrover.  4  U.  C.  C.  P.  402. 

3.  Chester  v.  Breitling,  <Te5C.  Civ. 
A.)  30  SW  464  [aff  38  Tex.  686,  82 
SW"  5271. 

[a]  Oonveruioe  of  homestead. 
In  Alabama  It  has  been  held  that 
where  a  conveyance  of  the  homestead. 
Invalid  by  reason  of  a  defect  In  the 
wife's  acknowledirment,  is  subse- 
quently acknowledged  by  her  in  a 
proper  manner,  such  acknowledgment 
will  date  back  to  the  time  of  deliv- 
ery, no  rights  of  third  persons  hav- 
ing Intervened.  Vancleave  v.  Wilson, 
78  Ala.  387;  Cahall  v.  Cltlsens  Mut. 
Bldg.  Assoc.,  61  Ala.  232. 

[b]  Acknowledffment  aftez  death  of 
CTantee. — A  deed  made  by  a  husband 
and  wife  to  one  who  dies  previously 
to  the  probate  and  privy  examination 
of  the  wife  la  good  from  the  time 
of  its  execution  and  delivery  to  the 
bargainee,  provided  that  after  his 
death  It  Is  duly  acknowledged  and 
the  privy  examination  of  the  wife 
taken  and  the  deed  registered.  Hall 
V.  Chang,  47  N.  C.  440. 

4.  Ludlow  V.  O'Nell,  29  Oh.  St.  181; 
Newell  V.  Anderson,  7  Oh.  St.  12; 
Williams  V.  RobsonJ  6  Oh.  St.  510; 
Smith  V.  Burgher.  (Tex.  Civ.  A.)  136 
8W  76;  Halbert  v.  Hendrix,  (Tex.  Civ. 
A.)  26  SW  911.  See  also  Ford  v. 
Orecory,  10  B.  Mon.  (Ky.)  17E. 


6.    K.    C. — ^Llneberger  v. 
104  N.  C.  606,  10  SB  758. 

Oh.— Ludlow  V.  O'Nell.  29  Oh.  St. 
181;  Williams  v.  Robson,  6  Oh.  St. 
610. 

Tenrt. — Montgomery  v.  Hobson, 
Meigs  437. 

Tex. — Chester  v.  Breltllng,  (Clv. 
A.)  30  SW  464  [aff  88  Tex.  586,  32 
SW  627]:  Halbert  v.  Hendrix.  (Clv. 
A.)  26  SW  911. 

Ont. — Bums  v.  McAdam,  24  U.  C. 
Q.  B.  449. 

Oxatng  defeeto  by  reaokBowMlff- 
ment  see  Infra  K  238,  239. 

ITeoeMtty  for  atiknowlMlgaumt  by 
the  hnNband  of  lastnuiMBt  eiwontea 
by  hnslMUia  and  wife  see  supra  I  39. 

[a]  Aoknowledgnent  by  wife  aev> 
oral  years  after  exeontton  by  hus- 
band.— Under  the  Tlilnols  act  of  1869. 
allowlniP  a  married  woman  to  ac- 
knowledge as  if  sole  an  instrument 
executed  by  her  and  her  husband,  it 
was  held  that  execution  and  delivery 
by  her,  several  years  after  It  was 
executed  by  her  husband,  was  suffi- 
cient.   Stilea  V.  Probst.  6»  111.  882. 

[b]  AefcBOWledvmeat  by  wife  af- 
ter TCflriatrmtion^— Where  a  deed  was 
flrst  acknowledged  by  the  husband 
and  recorded  aa  to  him,  and  after- 
ward the  wife  OR  privy  examination 
made  due  acknowledgment.  It  was 
held  that  the  deed  was  thereby  per- 
fected as  to  her,  although  It  did  not 
appear  that  she  had  signed  and  sealed 
it  at  the  time  when  It  was  recorded 
as  to  the  husband.  Langhorne  v. 
Hobson,  4  Leigh  (31  Va.)  224. 

e.  Bryan  v.  Eason,  147  N.  C.  284, 
61  SB  71;  Llneberger  v.  Tidwell,  104 
N.  C.  506,  10  SE  758;  Wynne  v.  Small, 
102  N.  C.  133,  8  SB  912;  Ferguson  v. 
Knisland,  93  N.  C.  337;  Southerland 
V.  Hunter,  93  N.  C.  810;  McQlennery 
V.  Miller,  90  N.  C.  216;  Pierce  v.  Wan- 
ett.  61  N.  C  162;  Oilchrtst  t.  Bute, 
21  N.  C.  S4«:Den  v.  Sutton,  18  N.  C 
582;  Burgess  v.  Wilson,  13  N.  C.  SOe. 

[al  Prenimptlos  as  to  ordor  of  ao- 
kaowledgmnita. — ^Where  It  appeared 
from  the  certificate  that  the  privy 
examination  of  the  wife  and  the  proof 
of  execution  by  the  husband  were 
taken  on  the  same  day  as  parts  of  a 
single  transaction,  it  was  presumed 
that  the  proof  as  to  the  husband 
preceded  the  examination  of  the  wife. 
Joyner  v.  Faulcon,  37  N.  C  386. 

[b]  Beamclation  of  iaherltaMoo.— 
TTnder  the  South  Carolina  statute. 
In  order  for  a  married  woman  to 
release  her  inheritance,  seven  days 
must  elapse  between  the  execution  of 
the  deed  by  husband  and  wife  and 
the  renunciation  of  the  wife.  Where 
the  wife's  renunciation  was  made 
within  seven  days  from  the  execu- 
tion of  the  deed,  auoh  oonvenmoe 
waa  held  to  ba  null  and  void.  Wlnto 


sence  of  any  statutory  provision  to  that  effect  it  is 
not  essential  that  the  husband  and  wife  acknowledge 
at  the  same  time  or  before  the  skme  officer,  «r  that 
they  shall  acknowledge  in  any  particular  order  ;*  and 
the  fact  that  the  wife's  acknowledgment  is  taken 
a  considerable  time  after  the  execution  and  acknowl- 
edgment of  the  deed  by  the  husband  will  not  iuvali- 
date  it  in  the  absence  of  any  intervening  rights  of 
third  persons."  But  where  the'statute  requires  the 
execution  by  the 'husband  to  be  acknowledged  or 
proved  before  the  wife's  acknowledgment  is  taken, 
the  wife's  title  will  not  pass  unless  the  reqairement 
is  complied  with.*  It  has  also  been  held  that  a  deed 
by  husband  and  wife  must  be  signed  by  the  husband 
before  it  is  acknowledged  by  her,  in  order  for  her- 
acknowledgment  to  be  effective.^ 

[$  135] .  2.  Acknowledgment  after  Deafh  of  Hus- 
band. Where,  after  the  death  of  the  husband,  the 
wife  properly  acknowledges  an  instrument  executed 
during  the  coverture,  it  operates  as  a  reexeention, 
and  is  sufficient  to  pass  her  interest  from  that  time 

"Tidwell,  V.  Parker,  19  8.  C.  9;  ^nice  v.  Perry. 
45  8.  C.  t.  121. 

[c]  Curative  statnta. — ^While  the 
probate  of  a  deed,  where  the  acknowl- 
edgment and  privy  examination  of 
the  wife  Is  taken  before  the  proof  of 
the  execution  by  the  husband,  is 
Insufficient,  and  registration  there- 
under is  Invalid,  and  no  curative  stat- 
ute can  divest  or  Impair  the  rights 
of  third  persons  acquired  before  the 
enactment  of  such  statutes,  yet,  as 
between  the  parties  and  before  the 
rights  of  others  Intervene,  the  power 
of  the  legislature  to  remedy  aUch  de- 
fects is  well  recognized.  Barrett  v. 
Barrett,  120  N.  C.  127,  26  SB  691,  36 
LRA  226  (holding  further  that  Laws 
[1893]  c  293,  validating  probates  of 
deeds  by  husband  ana  wife,  where 
the  wife's  privy  examination  was 
taken  prior  to  the  husband'a  "ac- 
knowledgment," embraces  cases 
where  the  execution  of  the  deed  by 
the  husband  was  proved  by  a  sub- 
scribing witness,  and  not  by  the 
technical  "acknowledgment"  of  the 
husband). 

7.  Cecil  V.  dark,  44  W.  Va.  659. 
30  SB  216. 

"The  certificate  mahea  the  officer 
say  that  the  married  woman  (naming 
her),  wife  of  the  husband  (naming 
him),  *whose  namea  are  signed  to 
the  writing  above,'  thus  again  requir- 
ing that  when  that  paper  Is  pre- 
sented to  the  officer  both  names  shall 
be  thereon.  It  muat  be  a  deed  as  to 
the  husband  before  the  wife  can  exe- 
cute it  by  acknowledgment.  The 
presence  of  his  name  is  a  precedent 
condition  or  prerequisite  to  its  execu- 
tion by  her.  for  so  the  statute  in 
words  provides.  She  cannot  convey 
without  the  husband's  assent.  It  la 
prudent.  In  the  eye  of  the  law,  that 
she  have  his  advice  and  concurrence, 
that  he  should  have  already  f^Iven 
his  consent  by  his  signature.  It  is 
not  contemplated  that  she  may  exe- 
cute a  separate  instrument  todny, 
and  that  it  shall  then  be  sent  to  the 
husband,  to  be  by  him  thereafter 
executed,  even  the  same  Identical 
Instrument.  Her  act  ought  to  receive 
his  assent  by  his  signature  before 
she  makes  it  So  says  the  statute. 
She  can  convey  not  otherwise  than 
as  the  statute  allows,  for  she  derives 
her  sole  and  only  power  to  convey 
from  the  statute.  The  deed  without 
her  acknowledgment  la  a  cipher,  and 
we  have  aeen  that  acfcnowledsrment 
cannot  be  made  until  be  haa  signed 
it  at  least."  Per  Branntm,  P.,  In 
Cecil  V.  Clark,  44  W.  Va.  6E».  6SS, 
689,  30  SB  216. 

8.  Rlggs  V.  Boylan,  30  F.  Caa.  No. 
11,822,  4  Bias.  446;  Doe  v.  Bowland. 
8  Cow.   (N.  Y.)    277,  18  AmD  446; 
Coal  Creek  Mln.  Co.  v.  Heel^  15 
(TMiB.)  4»T;  Bic|ltU&c  Y.JCheater,  86 
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but  under  a  statute  providing  that  no  eonrcyanee  of 
a  homestead  hj  a  married  man  shali  be  valid  unless 
acknowledged  by  the  vife  it  has  been  held  that,  if  a 
wife  failed  to  acknowledge  her  husband's  deed  for 


the  faomeetud  at  the  time  of  its  execution  or  subse- 
quently during  her  husband's  life,  her  acknowledg- 
ment after  his  death  could  not  affect  the  title  of  his 
heirs." 


Xn.   MODE  OF  1AKXNQ 


136]  A.  Acknowledgments  of  Persona  Other 
Than  Married  Women — 1.  Private  Persons — a.  la 
General.  Anciently  it  was  the  custom  to  take 
aeknowledgments  in  open  court  with  much  for- 
mality;''' but  at  the  present  day  the  function  is 
usually  performed  by  minor  officers  without  par- 
ticular ceremony  or  even  solemnity.  Nevertheless, 
as  the  authentication  of  documents  by  acknowledg- 
ment is  of  statutory  origin,  it  follows  that  an 
acknowledgment  must  be. taken  in  the  mode  pre- 
scribed by  the  statute"  in  force  at  the  time  when 
the  act  is  done."  A  substantial  compliance  with 
the   statutoxy  provisions   is,  however,   all  that 

Tex.  588,  32  SW  527  [aff  (Civ,  X) 
30  SW  4641. 

Cnrlsff  aefMt*  br  rwMfcnowlvdff- 
mmt  see  infra  Sj  238.  239. 

B«tiao»tion  by  wlf«  of  a*fM>Uv»l7 
«ekiiowl«da«d  Inatnunnit  see  supra 
li  63.  64. 

9.  Richardson  v.  Woodstock  Iron 
Co.,  90  Ala.  266,  8  S  7,  9  LKA  348. 

10.  Uerritt  V.  Yates,  71  III.  636.  23 
AmR  138  :  Fail  v.  Qoodtttle.  1  111.  201 ; 
Allen  V.  KlUK  S5  Mo.  216 :  Exendine 
T.  Morris,  8  mo.  A.  S83 ;  Patterson  v. 
Stewart.  10  Watts  (Fa.)  472;  Bellas 
V.  McCwty,  10  Watts  (Pa.)  18: 
Utindiy  V.  McCleaiy,  S  Teates  (Fa.) 
406,  See  also  Heron  v.  U.  S.  Bank. 
5  Hand.   (26  Va.}  48«. 

[a]  This  Is  anil  required  \>j  sons 
statatss  In  the  case  of  deeds  given 
under  tax  sales  and  execution  sales. 
See  Lincoln  v.  Thompson,  75  Mo.  613 ; 
Allen  V.  King,  85  Mo.  216 ;  Osmer  v. 
Sheasley,  218  Pa.  390,  68  A  965  ;  Lee 
V.  Newland,  164  Pa.  360,  30  A  258.- 
See  also  E:xecutions  [17  Cyc  1346]; 
Taxation  [37  Cyc  14321. 

[b]  An  administrator's  deed  was 
required  hy  the  Missouri  statute  of 
1845  to  be  acknowledged  in  open  court, 
and  if  not  so  acknowledged  was  in- 
jsufflclent  to  c»>nvey  title.  Campbell  v. 
Laclede  Oas  Light  Co.,  84  Mo.  352. 

[c]  caatt«lmortng«;aook«t«ntrr 
of  propstty^In  Illinois  a  Justice  of 
the  peace  who  takes  the  acknowledg- 
ment of  a  chattel  mortgage  must  make 
A  docket  entry  of  the  property  mort- 
gaged in  order  to  make  the  mortgage 
valid  as  against  third  persons.  Koplln 
V.  Anderson,  88  111.  120.  But  in  the 
Absence  of  evidence  to  the  contrary, 
it  will  be  presumed  that  he  made  such 
entry  and  the  fact  need  not  be  cer- 
tifled  on  the  chattel  tnortgage.  Har- 
low V.  Blrger,  30  111.  426,  See  generally 
Chattel  Mortgages   [6  Cyc  960]. 

[d]  Wlian  a  dasd  Is  to  bs  rsoordsd 
la  another  oonty.  It  Is  most  prudent 
to  take  the  acknowledgment  of  It  in 
the  clerk's  office,  agreeably  to  the 
letter  of  the  act  of  1810.  Woods  v. 
■Caldwell.  S  J.  J.  Marsh.  (Ky.)  239. 

11.  Steers  v.  Kinsey,  68  Ark.  360, 
-S8  SW  1050:  Bours  V.  Zacharlab,  11 
CaL  881.  19  AmD  7T» :  Butler  v.  Dun- 
agan,  IS  Tex.  SSB. 

[a]  Matnlaa  pmUlnf  dUTsHMt 
modsa.  While  the  Oklahoma  statute 
regardlnff  conveyances  and  that  relat- 
ing to  transfers  provide  different  modes 
or  Mknowledgment,  they  are  each, 
when  conformed  to,  effective  and  suffl- 
denL  Inasmuch  as  these  statutes 
relate  to  the  same  subject  matter  they 
should  be  construed  together,  and  ef- 
fect shonld'be  given  to  each,  especially 
as  they  were  both  enacted  at  the  same 
legislative  session.  Gorton  v.  Hudson- 
Klmberly  Pub.  Co..  8  Okl.  631.  58  P 
946;  Hess  v.  Trigg,  8  Okl.  286,  67  P 
159. 


is  usually  required,^^  and  an  acknowledgment  is 
not  invalidated  by  a  mere  irregularity  uT  taking 
it." 

There  are  two  essential  matters  to  which  an 
officer  must  direct  his  attention  in  taking  an  ac- 
knowledgment. They  are  the  identity  of  the  person 
appearing  before  him  as  the  person  described  in 
and  who  executed  the  instrument,  and  his  un- 
equivocal aeknowledgment  that  he  executed,  the 
instrument  as  his  act  and  deed.^ 

When  no  mode  vrescribed.  Where  a  statute  pro- 
viding for  the  acknowledgment  of  a  particular 
instmment  does  not  p<nnt  out  the  mode  m  which 


[b]    ■tfimiieel  to  enbrnlt  to  erU- 

trstlon^-^owa  Rev.  St.  I  3677,  regard- 
ing acknowtedgnients  of  agreements 
to  sabmtt  t»  wMtratlon,  does  not  de* 


mand  the  same  degree  of  particularity 
in  the  acknowledgment  of  such  in- 
struments as  is  required  in  acknowl- 
edgments of  deeds.  McKnlght  v. 
McCuUough,  21  Iowa  111. 

Cc]  Tbs  probata  of  a  deed  of  sst- 
tlsmont  before  the  clerk  of  a  county 
court  as  If  It  were  an  ordinary  deed 
of  trust,  and  Its  registration  on  that 
probate.  la  InsuflOcient.  Justice  v. 
Scott,  39  N.  a  108. 

la.    Lyon  v.  Kaln.  S6  HI.  862. 
'  What  law  foveaaa  see  supra  |  S.  ' 

[a]  BMMal  of  atatata^The  Illi- 
nois act  of  1853  in  regard  to  the  ac- 
knowledgment of  deeds  .  repealed  so 
much  of  the  act  of  1847  as  oonfllcted 
with    Its    provisions;    and   after  the 

Eassage  of  the  act  of  1853  an  ac- 
nowledgment,  to  be  good,  must  be  In 
accordance  with  its  terms  rather  than 
with  those  of  the  earlier  statute.  Lyon 
v.  Kain,  36  HI.  362. 

18.  U.  S.— Kelly  v.  Calhoun.  95  U. 
a.  710.  24  L.  ed.  644. 

Nebr. — Morris  v.  Linton.  51  Nebr. 
637.  86  NW  666.  , 

Okl.— Mosler  t.  Uomsen.  18  Okl.  41, 
74  P  906. 

Tex. — Nacogdoches  First  Bank  v. 
Hicks,  24  Tex.  Civ.  A.  269,  69  SW  842. 

Utah. — Deaeret  Nat.  Bank  v.  Kidman, 
26  Utah  379,  71  P  873,  95  AmSR  856. 

[a]  Strict  oompUanoo  with  the 
statute  was  considered  necessary  In 
Munn  V.  Lewis.  2  Port  (Ala.)  24,  38, 
where  Hitchcock,  J.,  delivering  the 
opinion  of  the  court,  said ;  "The  acts 
authorising  the  acknowledgment  of 
deeds,  though  of  great  public  con- 
venience, are  yet  In  derogation  of  the 
common  law,  taking  away  the  right 
of  a  personal  examination  of  the 
party  who  made,  and  of  the  witnesses 
who  saw  the  execution  of  the  deed ; 
and  therefore,  they  mu8(  be  strictly 
complied  with." 

14.  Morris  v.  Linton,  61  Nebr.  SS7. 
589,  85  NW  S66  (where  it  Is  said: 
"A  mere  irregularity  In  taking  an  ac- 
knowledgment does  not  invalidate  It 
(Council  Bluffs  Sav.  Bank  v.  Smith, 
59  Nebr.  90.  80  NW  270,  80  AmSR 
669)  ;  and  this  certainly  should  be 
the  rule  where  the  party  whose  ac- 
knowledgment has  been  Irregularly 
token,  afterwards  delivers  the  Instru- 
ment acknowledged  as  a  complete  and 
perfect  Instrument'*). 

15.  Barnard  v.  Schuler.  100  Minn. 
289.  110  NW  966. 

AsoertalasBsnt  of  ffraa.toz's  ideatltjr 
see  Infra  S  127. 

UablUty  of  oSoer  aaid  Ua  ntretlea 
for  his  failure  to  perform  bis  duty 
properly  In  these  respects  see  Infra 
II  293-300. 

[a]  JLoknowlodgiuent  br  person 
whoso  nam*  Is  not  alBbcod  to  uwtm- 
msnt;  adtntlon  of  nain«^-"It  is  clear 
that  an  officer  would  not  be  Justified 
In  taking  and  certifying  an  acknowl- 
edgment of  any  person  to  an  instru- 
ment whose  name  Is  not  affixed  to  the 
Instrument  and  does  not  appear 
thereon;  and  It  la  SQuallr  olear  that 


la  order  to  make  a  good  acknowledge 
ment  the  person  executing  the  in- 
strument must  adopt  the  name 
appearing  thereon  and  the  execution 
thereof  as  his  or  her  owi).  The  officer 
taking  the  acknowledgment  is  not  re- 
quired to  see  the  person  sign  the  in- 
strument, nor  is  he  required  to  witness 
the  instrument ;  but  he  Is  required  to 
ascertain  wheuer  or  not  the  party 
acknowledges  the  Instrument  as  his  or 
her  obligation  or  contract  and  as  hav- 
ing been  executed  by  him  or  her." 
Per  Allshie,  J.,  m  Halley  First  Nat: 
Bank  v.  (Slenn,  10  Ida.  824,  284,  77 
F  62S,  109  AmSR  204. 

[bj  Th*  porsom  wlto  — eoatea  Uia 
deed  aiwt  la  f aot  aokaowledffe  it  to 
the  officer  to  be  his  deed,  either  by 
the  use  of  that  word  or  by  some  other 
equivalent  word  or  expression.  Short 
V.  Conlee,  28  IIL  219. 

[c]  A  casnal  adntlseloB  in  the 
presence  of  an  officer  by  a  person 
who  has  signed  a  conveyance,  that  he 
executed  it,  does  not  authorize  the 
officer  to  make  a  certificate  that  It 
was  acknowledged,  and  hence,  where 
the  admission  was  made  by  the  grantor 
while  her  deposition  was  being  taken, 
the  certificate  based  thereon  was  held 
to  be  a  nullity.  Breitling  t.  Chester, 
88  Tex.  686.  589.  32  SW  627  [rev  (Civ. 
A.)  SO  SW  464]  Where  the  court  said : 
"In  order  to  call  into  exercise  the 
authority  of  (the  officer  to  make  the 
certificate,  the  grantor  must  appear 
before  him  for  the  purpose  of  ac- 
knowledging the  instrument,  and  his 
admission  that  he  hod  executed  it 
roust  be  made  with  a  view  to  give 
it  authenticity." 

[d]  "Vlie  snore  oasaal  ptesenoe  of 
a  pntatlvo  grants  and  the  possession 
of  an  instrument  purporting  to  have 
been  signed  are  not  sufficient  to  con- 
fer Jurisdiction  [upon  the  certifying 
officer].  There  must  be  an  acknowl- 
edgment In  some  form  by  the  grantor 
of  the  Instrument  signed.^'  Orendorff 
T.  Suit,  167  Ala.  668,  565.  62  S  744. 

tel  Admission  to  third  pecaoa 
oreneard  by  olDoeri^Where  an 
agreement  to  convey  was  void  be- 
cause made  on  Sunday,  It  was  held 
that  a  subsequent  statement  by  the 
maker  that  he  executed  It,  coupled 
with  a  denial  of  the  binding  erfeet  of 
the  Instrument,  was  not  a  sufficient 
acknowledgment  to  Justify  an  officer 
who  was  standing  near  by  and  over- 
heard the  statement,  in  certifying  that 
the  maker  acknowledged  the  instru- 
ment before  him  ( the  official  character 
of  the  bystander  not  being  known  to 
the  maker,  and  he  not  Intending  his 
statement  to  be  taken  as  a  technical 
acknowledgment  of  the  binding  force 
of  the  Instrument  Riddle  v.  Keller, 
61  N.  J.  Eq.  613,  48  A  818. 

[f]  The  asanraaoe  of  a  tklrd  peas 
son,  in  the  absence  of  the  grantor, 
that  the  grantor  executed  the  instru- 
ment Will  not  Justify  the  officer  in 
certlfymg  that  ft  was  acknowledged. 
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it  is  to  be  taken,  an  aeknowledgment  according  to 
the  mode  prescribed  for  other  cases  is  sufficient.^* 

[$  137]  b.  ABcertainment  of  Grantor's  Iden- 
tity." The  statutes  generally  require  that  the 
officer  taking  the  acknowledgment  shall  know,  or 
have  satisfactory  evidence,  that  the  person  ac- 
knowle^ng  the  instrument  is  the  grantor  men- 
tioned therein,"  and  a  failure  to  comply  with  such 
requirement  renders  the  acknowledgment  de- 
fective." Even,  in  the  absence  of  statute,  an  of- 
ficer cannot  legally  certify  to  the  acknowledgment 
of  an  instrument  without  satisfactory  evidence  of 
the  acknowledger's  identity.^ 


le.    Bla^  V.  Hunter.  IB  Ark.  246. 

[a]  Z>eolaratlon     of  adoption. — 

Where  It  la  provided  by  statute  that 
a  declaration  of  adoption  should  be 
acknowledged,  but  no  form  of  ac- 
knowledgment Is  prescribed,  the  ac- 
knowledgment provided  for  ordinary 
conveyances  may  be  followed.  Abney 
V.  De  Loach,  84  Ala.  393.  4  S  757. 

[b]  Iiutnmtent  in  natare  of  deed 
of  trart'— An  Instrument  by  ^hlch 
the  transfer  and  transmission  of  land 
la  efrected,  although  in  the  nature  of 
a  deed  of  trust  or  po*er  of  appoint- 
ment, may  be  acknowledged  as  a  con- 
veyance of  land.  Wells  v.  Wright,  12 
N.  J.  L.  152. 

17.  BMltal  In  osrtlfloata  %m  to 
knowl*dffe  of  Identity  see  Infra 
M   194-197,  212. 

18.  Cal. — Homan  v.  Wayer,  9  Ca]. 
A.  123,  98  P  80. 

Mich. — Cameron  v.  Culkins,  44  Mtch. 
531,  7  NW  157. 

Mo. — State  V.  Grundon,  90  Mo.  A. 
266 :  Hlehl  V.  Noel,  89  Mo.  A.  178. 

N.  J. — PInckney  v.  Burrase,  81  N.  J. 
li.  21. 

S.  D. — Cannon  v.  Demlng,  8  S.  D. 
421,  63  NW  868. 

Utah.— Deaeret  Nat  Bank  v.  Kid- 
man. 25  Utah  379,  71  P  878,  96  AmBR 
856. 

"A  notary  cannot  legally  or  honestly 
certify  to  the  acknowledgment  of  a 
party  unless  he  personally  knows  him 
•or  has  satisfactory  evidence  of  the 
fact  that  he  Is  the  Identical  person 
described  In  and  who  executed  the 
Instrument."  Per  Start.  C.  J.,  In 
Barnard  v.  Schuler,  100  Minn.  289, 
291.  110  NW  96^. 

"The  essential  fact  to  be  known  by, 
or  proven  to,  the  notary  Is  that  the 
person  making  the  acknowledgment  la 
the  person  described  In  and  who  ex- 
ecuted the  Instrument"  Per  Taggart, 
J.,  In  Homan  v.  Wayer,  9  Cal.  A.  123, 
126,  98  P  80. 

Beoltals  In  oertlfloate  reg-ardlnf 
ld«ntltjr  see  Infra  liS  194-197. 

[a]  The  Idutl^  ^ot  the  irrantor, 
and  not  that  of  the  person  who  merely 
signs  the  deed,  Is  a  fact  the  ofTlcer 
must  know  before  he  Is  authorized  to 
ftrant  his  certificate.  Lyon  v.  Kain, 
36  II).  362. 

rb]  The  olDoer  mast  either  know 
or  have  "satlflfaotory  evidence"  that 
the  person  making  the  acknowledK- 
ment  is  the  Individual  described  In 
and  who  executed  the.  instrument. 
PaoUUo  V.  Faber,  66  App.  Dlv.  241. 
67  NTS  638;  Dibble  V.  Rogers,  13 
Wend.  fN.  T.)  536. 

[c]  Znowledffe  that  the  aoknowl- 
•direr  has  the  same  name  aa  the  per- 
'  son   described   In   the    instrument  Is 

not  sutHclent.  Joost  v.  Craig,  131  Cal. 
S04.  63  P  840,  82  AmSR  374  and  note. 

[d]  Bereral  grantors,  soma  nn- 
known  to  oSesr.— An  acknowledgment 
by  several  persons  Is  defective  where 
some  of  them  are  unknown  to  the 
officer  and  their  identity  is  not  prop- 
erly established,  even  though  the  others 
are  well  known  to  htm.  Treadwell  v. 
Saokett.  60  Barb.  (N.  T.)  440. 

19.  Treadwell  v.  Sackett,  60  Barb. 
(N.  T.)  440.    And  see  aupra  note  18. 

ao.  Barnard  v.  Scbuler,  100  Minn. 
289,  110  NW  966. 

"In  the  absence  of  statutory  pro- 
visions  .   .   .   the    law    does  not 


permit  an  officer  to  take  the  acVnowl- 
edgment  of  a  stranger  without  satis- 
factory proof  of  his  Identity,  and  when 
so  taken  It  Is  a  flagrant  violation  of 
official  duty."  Per  Baakin,  C.  J..  In 
beseret  Nat.  Bank  v.  Kidman.  25  Utah 
879.  386,  71  P  873.  95  AmSR  856. 

ai.    Rlehi  V.  Noel,  89  Mo.  A.  178. 

22.  Barnard  v.  Schul«r,  100  Minn. 
289,  110  NW  966. 

"The  law  has  not  prescribed  the  ex- 
tent of  acQualntance  which  Is  necessary 
to  justify  an  officer  In  certifying  that 
the  person  who  presents  himself  Is 
known  to  the  officer  (o  be  the  person 
who  signed  the  Instrument  In  ques- 
tion ;  but  that  question  is  and  neces- 
sarily must  be  submitted  to  the 
decision  of  each  officer  under  the  facts 
as  they  exist  at  the  time  the  act  Is 
done."  Llndley  v.  Llndley,  92  Tex. 
446.  448,  49  SW  578. 

"It  must  be  perfectly  obvlpus  that 
no  one  can  be  satisfied  of  the  Identity 
of  another  unless  that  other  is  known 
to  him.  iTe  need  not  be  well  know'n, 
he  may  be  only  casualty  known,  but 
In  one  way  or  another  he  must  be 
known — that  Is,  the  officer  taking  the 
acknowledgment  must  be  satisfied  In 
his  conscience  that  the  party  making 
the  acknowledgment  Is  the  Identloal 
person  named  in  and  who  executed  the 
Instrument.  Knowledge  of  the  grantor 
may  be  acquired  by  Introduction  from 
one  with  whom  the  officer  Is  ac- 
quainted, and  In  ^hom  he  has  such 
confidence  that  he  has  no  doubt  but 
that  the  person  Introduced  la  the  per- 
son he  Is  represented  to  be.  If,  in 
such  a  altuafion,  the  officer  is  pur- 
posely or  Innocently  deceived,  no 
criticism  can  properly  be  leveled 
against  him.  His  action  In  certifying 
an  acknowledgment  after  such  an  In- 
troduction of  the  grantor  would  be 
blameless,  even  If  he  were  deceived. 
When  a  man  appears  before  an  officer. 
Introduces  himself,  produces  an  in- 
strument which  ho  says  he  desires 
to  execute,  if  then  the  officer  takes 
and  certifies  an  acknowledgment — cer- 
tifies that  he  Is  satisfied  that  a  perfect 
stranger  Is  the  Identloal  grantor  named 
In  the  Instrument — he  solemnly  cer- 
tifies to  an  untruth  and  should  be 
deprived  of  his  office,  or  otherwise 
appropriately  punished.  And  hs  Is 
doubtless  liable  for  damages  sustained 
by  reason  of  his  false  certificate.  If, 
In  fact,  the  grantor  was  falsely  per- 
sonated. 1  Cyc  628.  A  well-considered 
case  on  the  subject  under  discussion 
la  that  of  Wood  v.  Bach,  64  Barb.  (N. 
T.)  124.  in  which  the  remarks  of 
Judge  Cardozo  (at  p.  142)  are  par- 
ticularly apposite.  He  said :  'The 
statute  requires  that  an  officer  taking 
an  acknowledgment  shall  know  or  have 
satisfactory  evidence  that  the  person 
making  such  acknowledgment  is  the 
individual  described  In  and  who  ex- 
ecuted the  conveyance ;  but  It  nowhere 
prescribes  either  how  such  knowledge 
shall  have  been  acquired,  nor  that 
it  must  have  existed  for  any  definite 
period  of  time.  That  being  so,  who 
shall  flx  a  rule  hy  which  It  ahall  be 
determined  whether  the  commissioner 
was  Justified  either  by  the  length  of 
his  acquaintance,  or  the  method  of 
forming  it,  in  certifying  that  he  knew 
the  party?  Must  It  not  necessarily 
be  a  question  for  the  oonsclence  of 


Mode  of  ascertainment.  When  the  statute  pre- 
scribes the  mode  in  which  the  o^ficer  shall  proceed 
in  order  to  ascertain  the  acknowledger's  identity, 
such  mode  must  be  foUowed,^^  i^nd  where  the  statute 
does  not  specify  ^he  manner  in  which  the  officer 
shall  satisfy  himself,  he  is  held  to  the  care  and 
diligence  of  a  reasonably  prudent  man.^  The 
grantor's  identity  may  be  established  \fy  the  oath 
of  a  subscribing  witness"  or  other  person  knovn 
to  the  officer;'*  but  it  seems  that  the  identification 
cannot  properly  be  made  by  -a  person  interested 
in  sustaining  the  instrument.*''  In  some  eases  an 
introdaction  by  a  reliable  person  known  to  the 

the  ofncer  taking  the  acknowledgment, 
and  Is  not  that  Just  where  the  statute 
meant  to  leave  it,  4f  there  were  any- 
thing at  -  all  upon  which  the  officer's 
conscience  could  be  called  upon  to  act? 
As  no  specific  period  of  prior  acquaint- 
ance Is  fix^  by  the  statute,  who  shall 
say  that  one  month  would  not  be 
sufficient  if  the  officer  taking  the  ac- 
knowledgment so  regard  It?  And  if 
one  month,  why  not  an  hour,  or  the 
moment  at  which  the  acknowledgment 
la  taken?  It  is  clear  that  the  right 
to  take  the  acknowledgment  does  not 
depend  upon  the  length,  of  the  officer's 
acquaintance  with  the  person.  Is  that 
right  dependent  on  the  .manner  in 
which  the  officer's  knowledge  Is  ac- 
quired? The  statute  does  not  say  so. 
The  meana  through  which  the  officer 
obtalna  knowledge  of  the  person's 
Identity  are  not  material.  One  ofOcer 
might  consider  a  person  known  to 
him  through  a  method  that  another 
might  entirely  reject.  But  In  thla 
case  the  uaual  means  of  knowledge 
were  acted  on  and  received  by  the 
officer   as    sufficient.     Knowledge  of 

fiersons  and  their  Identity  is  most 
requently  acquired  by  Introduction 
through  mutual  frienda,  and  when  such 
introduction  has  taken  place  the  parties 
certainly  know  each  other,  Every-^l^ 
men.  In  social  life,  thus  twcome  known 
to  each  other,  and  I  never  heard  that 
such  an  Introduction  was  not  suffi- 
cient; or  that  any  length  of  time  after. 
It  must  elapae,  to.  Justify  a  statement 
or  certificate  that  they  were  ac- 
quainted. When  an  introduction  doe.-! 
not  proceed  from  such  a  source  as 
satisfies  the  officer's  conscience,  un- 
doubtedly he  should  not  certify  that 
he  knows  the  party,  but  should  re- 
quire "evidonoe'*  which,  of  course, 
must  be  an  oath;  but  when  the  char- 
acter of  the  Introducer,  whom  the 
officer  knows,  conveys  knowledge  to 
the  officer's  conscience,  he  may  well 
be  satisfied  and  may  properly  give 
the  certificate.  In  this  case  the  parties 
making  the  acknowledgments  wero  In- 
troduced to  the  officer,  the  ordinary 
way  of  becoming  known,  by  one  In 
whom  he  had  such  confidence  that 
"he  had  no  doubt"  that  they  were  the 
persons  they  purported  to  be.  Upon 
that,  in  social  life,  he  would  have 
been  regarded  as  knowing  them,  and 
knowing  them  In  social  life  he  had 
the  right.  If  his  own  conscience  were 
convinced,  from  that  knowledge  of 
their  Identity,  to  take  their  acknowl- 
edgments In  his  official  capacity.'  "  In 

re  H          c  Jr.,  81  N.  J.  Eq.  8, 

16.  85  A  336. 

[a]  The  oOoer  la  not  an  insurer 
of  the  aoknowledf  er's  Identity. — Com. 
V.  Johnson.  123  Ky.  437,  96  SW  801, 
29  Kyli  897.  124  AmSR  368.  13  AnnCaa 
716  and  note;  Barnard  v.  Schuler,  100 
Minn.  889,  110  NW  966. 

38.  Secrlst  v.  Green.  S  WalL  {U. 
S.)   744,  18  Ji.  ed.  153. 

[a]  Identlt7  need  not  1m  proved 
by  sn1)scrlt>injr  witness. — Dibble  v. 
Rogers,  13  Wend,  (N.  T.)  536. 

84.  Homan  v.  Wayer,  9  Cal.  A.  123, 
98  P  80 ;  Dibble  V.  Rogers.  13  Wend. 
(N.  T.)  536. 

as.  Ooodhue  v.  Berrien,  2  Sandf. 
Cau  (N.  T.)  630. 

[a]  The  grant—  is  aot  a  om- 
pstut  wttMsa-lo  swear  la  the  Identity 
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officer  has  been  regarded  as  sufficient  to  authorize 
the  officer  to  make  the  certificate,'"  but  such  an 
introduetion  is  not  sufficient  under  a  statute  pro- 
viding tfaat,  unless  the  person  making  the  ac- 
knowledgment is  known  to  the  officer  to  be'  the 
individual  described  in  and  who  executed  the  instm- 
ment,  his  identity  must  be  established  by  t^ie 
testimony  of  sworn  witnesses.^' 

[i  138]  c.  Explanation  of  Instrmnent  to  Grant- 
or. It  is  usually  the  duty  of  the  officer  to 
ascertain  that  the  grantor  understands  the  nature 
of  the  instrument  he  is  executing,  and,  where  j;he 
grantor  u  ignorant  or  illiterate,  to  read  or  make 


known  its  contents  to  him,"  although  it  has  been 
held  that  where  there  is  no  such  statutory  require- 
ment to  that  effect  the  officer  is  under  no  obliga- 
tion to  explain  the  nature  of  the  instrument."" 

139]  2.' Oorporatioiu.  At  the  present  time 
there  are  in  most  jurisdictions  special  statdtory 
provisions  authorizing  acknowledgments  by  cor- 
porations and  prescribing  the  mode  in  which  they 
shall  be  taken  and  certified,'^  and  where  a  special 
mode  of  acknowledgment  is  provided  by  statute, 
such  mode  must  of  course  be  pursued.^  But  in 
the  absence  of  sneh  special  provisions  the  general 
Btatates  providing  for  aeknowle^rments  by  natural 


of  the  acknowledger.  Goodhue  v. 
Berrien,  2  Sandf.  Ch.  (N.  Y.)  630. 

sa.  Nlppel  V.  Hammond,  4  Colo. 
JU;  "Wyilis  v,  Haun,  47  Iowa  614; 
Com.  V,  Johnaon,  123  ,Ky.  437.  96  SW 
801,  29  KyL  897,  124  AmSR  368.  IS 
AnnCas  716  and  note ;  Bexford  v. 
Rexford,  7  Lftns.  (N.  Y.)  G;  Wood  v. 
Bach,  5i  Barb.  (N.  YJ  1S4  [rev  48 
Barb.  568].  See  also  WylUs  v.  Haun, 
47  Iowa  614 ;  LIndley  v.  LIndley,  92 
Tel.  446,  49  SW  B73  [aff  (Civ.  A.) 
60  SW  1591.  But  see  Hatton  v. 
Holmes.  97  Cal.  208,  81  P  1131. 

"KaowledEe  of  a  person  must  de- 
pend, to  a  great  extent,  upon  an 
acquaintance  thus  formed ;  and  al- 
though such  a  casual  Introduction  does 
not  give  such  knowledge  as  Is  acquired 
by  frequently  meetlrtg  a  party,  yet  It 
furnishes  some  Information  from  which 
knowledge  may  be  derived,  and  hence 
the  officer  may  properly  certify  that 
he  knows  the  party  as  required  by 
taw."  Rexford  v.  Rexford,  7  Lans.  (N. 
Y.)  6.  8. 

[a]  A  dUtotast  view  was  taken  by 
the  court  in  Barnard  v.  Bchuler,  100 
Hinn.  S89,  110  NW  9<0,  where  the 
person  making  the  acknowledgment 
was  Introducea  to  the  notary  as  Miss 
W  by  a  man  whom  the  notary  had 
known  for  twenty  years,  and  another 
man,  whom  the  notary  knew  by  sight 
as  going  under  the  same  name,  stated 
that  she  was  his  sister,  but  the  court 
held  that  this  did  not  Justify  the 
notary-  in  certifying  the  acknowledg- 
ment. 

[b]  gnffldeBt  If  ofllcet'a  oonwdenoe 
Mtlsfled. — An  Introduction  by  a  com- 
mon friend  Is  sufficient  to  satisfy  a 
statutory  requirement  that  the  officer 
taking  an  acknowledgment  shall  know 
or  have  satisfactory  evidence  that  the 
person  making  such  acknowledgment 
is  the  Individual  described  In  and  who 
executed  the  Instrument,  If  such  In- 
troduction satisfles  the  conscience  of 
the  officer  as  to  the  identity  of  the 
party.  Wood  v.  Bach,  54  Barb.  (N. 
T.)  134  [overr  Jones  v.  Bach,  48  Barb. 

,£88].  But  see  contrary  dicta  of  Van 
Brunt,  P.  J.,  In  Bidwell  v.  Sullivan,  17 
App.  DIv,  629,  45  NYS  630,  and  Peo. 
V.  Schooley,  89  Hun  391,  35  NYS  429. 

27.  Joost  V.  Craig,  131  Cal.  504,  63 
P  840.  82  AmSIt  374;  Homan  v. 
Wayer.  9  Cal.  A.  123,  98  P  80 :  State 
V.  Grundon,  90  Mo.  A.  266  ;  State  v. 
Balmer,  77  Mo.  A.  463.  Compare 
Overacre  y.  Blake,  82  Cal.  77,  22  P 
379  (where  the  introduction  was  made 
by  an  agent  of  the  person  claiming 
to  have  been  injured  by  the  false 
certificate). 

[a]  Til*  Callforaia  statnte  requires 
the  oath  of  a  credible  witness.  Joost 
V.  Craig,  131  Cal.  504,  63  P  840,  82 
AmSR  874. 

[b]  nw  Mlasoiizl  «tatnt«  requires 
the  sworn  testimony  of  at  least  two 
credible  witnesses.  State  v.  Ryland, 
161  Mo.  280,  68  SW  819;  Rlehl  v. 
NoeL  89  Uo.  A.  178;  State  v.  Plaaa, 
H  Ho.  A.  148. 

[c]  VIM  wltUMS  most  be  known 
to  tbm  oOo«r^-Joost  v.  Craig.  131 
Cal.  fi04.  63  P  840.  82  AmSR  374  and 
note;  Homan  v.  Wayer,  9  Cal,  A.  123, 
126.  98  P  80  (where  the  court  said : 

A  certificate  of  pentonal  knowledge 
ia  not  JustUad  by  cweartaw  the  person 
Tho  axecnted  the  fautrununt  or  any 

[10.  J^-SI] 


other  person.  The  statute  draws  a 
distinction  between  those  'known'  and 
those  'proven  to  be'  the  individual  de-' 
scribed  in  the  instrument  .  In  the 
former  case  no  taking  of  testimony 
and  no  'satisfactory  evidence'  Is  re- 
quired ;  it  Is  sufficient  that  the-  officer 
knows.  If  the-officer  does  not  'know,' 
then  the  law  makes  it  his  duty  to 
inform  himself  by  satisfactory  evi- 
dence on  the  oath  or  affirmation  of 
a  credible  witness.  In  this  event  he 
is  called  upon  to  certify  by  whose 
oath  it  was  proven  to  him  that  the 
person  whose  acknowledgment  was 
taken  is  the  parson  described  In  the 
instrument.  The  witness  by  whose 
oath  the  execution  of  the  Instrument 
iB  prq,ven,  when  the  person  executing 
the  instrunmit  la  not  previously  known 
to  the  officer,  must  himself  be  known 
to  the  notary.  This  is  Implied  by 
the  requirement  that  the  officer  shall 
certify  that  Buch  person-  is  a  credible 
witness.  A  person  who  is  not  suffl- 
ciently  known  to  the  notary  to  au- 
thorise the  latter  to  certify  to  his 
identity  without  proof  la  not  suffi- 
ciently known  to  him  to  be  a  credible 
witness-  to  prove  either  his  own  or 
some  one  else's  Identity.  When  the 
person  seeking  to  have  his  Identity 
certified  does  not  comply  with  these 
rules,  the  notary  is  expressly  pro- 
hibited from  taking  the  acknowledg- 
ment'at  all"). 

as.  JbtptanaUon  reqnlxvd  in  oave 
of  iwifenuitnita  of  maxited  women 
see  infra  SS  145,  146. 

Beoltal  la  oertlfloata  tliat  Iwrtm- 
jnent  was  explained  to  aoknowleteer 
see  infra  S<  218,  219. 

29.  Pinckney  v.  Burrage.  31  N.  J. 
U  21 ;  Hyer  v.  Little,  30  X.  J.  Eq. 
443;  Sutfem  v.  Butler,  19  N.  J.  Eq. 
202 :  Ayotte  V.  Boucher,  9  CaXL  8.  C. 
460. 

[a]  Where  mere  reading-  ituratt- 

clen^. — ^Where  the  grantor  Is  old,  de- 
crepit, and  ignorant,  il  is  the  duty  of 
the  officer  authenticating  the  execu- 
tion of  the  deed  to  make  known  to 
him  Its  contents  by  such  means  as 
will  enable  him  to  comprehend  the 
nature  and  effect  of  his  act.  A  simple, 
formal  reading  of  the  instrument  is 
insufficient.  Lyons  v.  Van  Riper,  26 
N.  J.  Eq.  337. 

[b]  OrantoT  Ignorant  of  BngUah 
langnag-e. — A  notary's  certificate  of 
acknowledgment  Is  of  little  force  when 
the  person  purporting  to  make  the 
acknowledgment  does  not  understand 
Ehigllsh,  and  the  notary  has  not  ex- 
plained the  effect  of  the  act  In  such 
person's  own  language  and  has  not  seen 
to  it  himself  that  it  was  understood. 
Harrison  v.  Oakman,  56  Mich,  390,  23 
NW  164. 

[cj    Onuitor  deaf  and  dnmb^The 

deed  of  an  uneducated  deaf  and  dumb 
man,  acknowledgred  before  a  justice 
and  recorded,  will  be  sustained  on 
proof  that  the  deed  was  explained 
to  him  by  signs  and  that  he  was  be- 
lieved to  understand  It,  there  being 
no  evidence  of  fraud  on  the  part  of 
the  grantee,  and  the  officer  having 
testified  that  he  would  not  have  cer- 
tified the  acknowledgment  unless  he 
had  believed  that  the  grantpr  fully 
understood  the  nature  of  the  Inatru- 
ment.  Morri«on  v.  HoRlaon,  87  Oratt. 
(«8  Va.)  190. 


[d]  ireoestrity   for  iaterpreter^ 

Where  it  appears  on  appeal  that  the 
court  and  Jury  below  were  satisfied 
that  the  grantor,  although  a  foreigner, 
understood  English,  the  Judgment  sus- 
taining the  conveyance  will  not  be 
disturbed  on  the  ground  that  it  does 
not  appear  that  an  interpreter  was 
employed  to  explain  the  Instrument. 
Pfeiffer  v.  Rlehn,  IS  Cal.  643.  Where 
the  officer  testified  that  the  grantor'^ 
son-in-law  explained  the  Instrumeiit 
to  her  In  her  native  tongue  and  she 
signified  to  him  that  she  understood 
it,  the  conveyance  was  upheld,  the^e 
being  no  statute  requiring  explanation 
of  the  instrument  through  a  sworn 
Interpreter,  and  the  grantor's  con- 
tention being  made  many  years  after 
its  execution  and  under  circumstances 
making  It  to  her  Interest  to  repudiate 
the  conveyance.  Taylor  v.  Noel, 
<Tenn.  Ch.  A.)  59  SW  877. 

[e]  Bight  to  «mpl<Qr  intarpretar. 
—In  the  absence  of  statutory  author- 
ity, an, officer  who  Ib  Ignorant  of  the 
grantor's  vernacular  language  cannot 
take  the  acknowledgment  throiwh  a 
sworn  Interpreter.  -Dewey  r.  Campau, 
4  Mich.  E6S. 

[f]  Trawtfor  procKred  vaBaac  maa- 
jfMmm  olrenmwanow.  -Where  the 
officer,  when  summoned  to  attest  a 
transfer  of  property  procured  by  the 
transferee  under  suspicious  circum- 
stances, neglects  to  investigate  care< 
fully  the  condition  of  things  in  the 
beneficiary's  absence,  his  testimony  that 
the  donor  seemed  to  be  In  full  pos- 
session of  his  faculties  Is  less  satis- 
factory than   If  he  had   taken  auch 

Jrecautlons.  Duncembe  v.  Richards, 
6  Mich.  166.  B  NW  149. 

30.  Patnode  v.  Deschenes,  16  N.  ' 
D.  100,  106  NW  578. 

31.  See  the  statutes. 

32.  See  WIthrell  v.  Murphy,  154  N. 
C.  82,  69  SE  748. 

[a]  SnlBcient  aoknowledgmanta.-— 
Where  the  president  of  a  corporation 
affixes  the  corporate  seal  and  signs 
his  name  as  president  to  a  mort- 
gage, and  acknowTedges  the  execution 
thereof,  testifying  that  the  seal  Is  the 
common  seal  of  the  corporation  and 
attached  by  him  to  the  mortgage  un- 
der the  authority  of  the  corporation, 
the  acknowledgment  Is  sufficient  to 
entitle  the  mortgage  to  record.  Lovett 
V.  Steam  Saw  Mill  Assoc.,  6  Paige  (N. 
Y.)  64.  Under  the  Missouri  statutes 
prior  to  the  act  of  April  2,  1883,  a 
deed  signed  with  the  corporate  name 
by  the  secretary  and  treasurer  and 
with  the  name  of  the  president,  ac- 
knowledged before  a  notary  publlo 
with  the  recital  that  the  corporation, 
by  Its  president  and  secretary,  per- 
sohally  came  before  the  officer,  was 
held  to  be  a  properly  acknowledeed 
deed  of  the  corporation.  Missouri  Fire 
Clay  Works  v.  snilson,  SO  Mo.  A.  67. 

[b]  ArtiolM  of  laoorporatio&.— 
CaJ.  Civ.  Code  {  293  provides  that 
articles  of  Incorporation  most  be  sub- 
scribed by  five  or  more  persons  and 
acknowledged  by  each.  Where  the 
articles  of  Incorporation  were  signed 
by  five  persons,  but  acknowledged  by 
four  only.  It  was  held  that  the  defect 
was  faUl  to  the  existence  of  the  cor- 
poration In  a  proceeding  against  It 
by  quo  wamntoi    PpOy  t.  Montocitc 
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persons  are  extended  by  construction  to  embrace 
corporations  and  ordinarily  the  manner  of  taking 
an  acknowlec^ment  by  a  corporation  is  not  different 
from  that  provided  in  a  case  of  an  individual 
grantor,^*  except  that  such  acknowle^ment  must  be 
made  by  some  person  or  persons  authorized  to  act 
in  behalf  of  the  corporation." 

[$  140]  3.  Acknowledgments  Taken  ontside  the 
State** — a.  Oonfoxmity  to  Laws  of  State  Where 
Itand  Lies.  The  general  rule  is  that  where  a  con- 
veyance is  acknowledged  in  a  stat^  other  than  that 
in  which  the  land  lies,  the  acknowledgment  must  be 
taken  in  aeeordance  with  the  laws  of  the  latter 
state." 

[$  141]  b.  Oonfonuity  to  Lava  of  State  Where 
Acbiowledgment  Taken.  In  some  jurisdtctions  the 
statutes  provide  that  an  acknowledgment -in  con- 
formity with  the  laws  of  the  state  where  taken 
shall  be  sufficient,^  and  where  such  is  the  case 
the  acknowledgment  must  conform  to  the  laws  of 
eueh  state  low  ^ective  in  the  state  where  the 


land  lies.'"  It  is,  however,  to  be  presumed,  in 
the  absence  of  proof  to  the  contrary,  ihat  the 
requirements  of  another  state  in'  which  an  ac- 
knowledgment is  taken  are  the  same  as  those  of 
the  state  where  the  land  lies,^'*  and  if  the  instru- 
ment is  properly  authenticated  by  an  authorized 
officer  it  will  be  presumed,  nothing  to  the  con- 
trary appearing,  that  the  laws  of  the  state 
where  the  acknowledgment  was 'taken  were  complied 
with." 

142]  B.  Acknowledgments  of  Harried  Women 
— 1.  Where  Acknowledgment  Made  Essential  1>7 
Statnte^a.  Necessity  for  Compliance  with  Statute. 

As  has  been  stated  heretofore,  where  a  statute 
authorizing  a'  married  woman  to  convey  her  prop- 
erty requires  her  to  acknowledge  the  instrument, 
such  acknowledgment  is  absolutely  essential  to  the 
validity  of  the  conveyance  even  as  between  parties.^ 
It  follows  that  the  acknewlec^Tnent  must  be  taken 
in  compliance  with  the  provisions  of  the  existing 
statute,  else  it  will  be  of  no  force.*'   But  it  seems 


■Water  Co.,  97  Cal.  276,  32  P  23«,  38 
AmSR  172  and  note. 

33.  Jlnwrlght  v.  Nelson,  105  Ala. 
S99,  17  B  91 :  Hopper  v.  Lovejoy,  47 
M.  J.  Eq.  673,  21  A  298.  12  UlA  588  : 
I^vett  V.  Steam  Saw  Mill  Assoc.,  6 
Paige  (N.  T.)  54. 

84.  Pruyne  v.  Adams  Furniture, 
etc..  Co.,  92  Hun  214,  36  NYS  361. 

[a]  AwMTtalalar  tdenttty  of  ffrsiu 
tor«— The  requirement  that  the  ofllcer 
must  be  satisfied  that  the  person  ex- 
«eutlng  and  acknowledging  the  deed  is 
the  grantor  mentioned  therein,  when 
applied  to  the  deed  of  a  corporation, 
means  that  he  must  be  satlsOed  that 
the  person  making  the  acknowledg- 
ment Is  in  the  eye  of  the  law  the 
srantor  •  mentlonea  in  it ;  that  Is, 
authorized  to  represent  the  corporation 
In  executing  and  acknowledging  the 
ODDveyance.  Being  so  satlsQea,  he 
accepts  the  acknowledgment  of  the 
representative  as  that  of  tke  grantor 
Itself.  Hopper  v.  Lovejoy,  47,  N.  J. 
£q.  573.  21  A  293,  12  LRA  68^. 

3B.   See  Wlthrell  v.  Murphy,  154 
C.  SS.  69  SB  748. 

Wlio  MSj  aekaowMlffft  la  MMlf 
of  »  eoxvoxatton  see  eupra  |  96. 

se.  AekBOWladnuwt  ovtaite  of 
Um  vtata  M  entltiliitf  laitnwuat  to 
reofod  see  supra  i  71. 

AekaowlMgauart  oatsU*  of  IOm 
■tat*  aa  nndazlitff  laatramnrt  ad- 
■Unlble  In  aviaenM  see  supra  I  77. 

87.  U.  S.— U.  a  V.  Crosby.  1 
Cranch  115,  8  H  ed.  287 ;  Morton  v. 
Smith,  17  F.  Cas.  No.  9,867, '  2  DHL 
S16. 

Ala.— Hart  v.  Ross,  57  Ala,  618 ; 
Keller  v.  Moore,  51  Ala.  340. 

Qa. — Heam  v.  Smith.  69  Qa,  704. 

Ind. — Woods  V.  Polhemus,  8  Ind.  60, 

Ky.~Herd  V.  Cist.  12  SW  466; 
Harris  v.  Price,  14  B.  Mon.  414. 

La. — Botto  V.  Berges,  47  La.  Ann. 
959,  1?  S  428 ;  Lelbe  v.  Hebersmlth, 
39  La.  Ann.  1050,  3  S  283.  See  also 
Langley  v.  Burrows,  15  La.  Ann.  392. 

Md.— Haney  v.  Marshall.  9  Md.  194. 

Mass.— Qlbbs  v.  Swift,  12  Cueh.  898. 

N.  C— Evans  v.  Etherldge,  99  N.  C. 
43,  6  SE  386.  And  see  Simmons  v. 
Oholson,  60  N.  C.  401. 

Oh. — ^Brannon  v.  Brannon,  2  DIsn. 
884. 

TouL — ^McOulre  Hay,  6  Humidir. 
419. 

Vt.— Townsend  v.  I>owDer,  81  Vt  11*. 
Va.— Cales  v.  Miller.  8  Gratt  (49 
Va.)  6. 

Wis.— Knight  V.  Leary,  64  Wis.  459. 
11  NW  600. 

■ffeot  vt  oiurattv*  statntw  on  de- 
f«etlT«  aeknowlednamts  takn  oat- 
aide  tbe  state  see Tnfra  |  24S. 

FartlMr  oertUcate  of  aatlunitlelty 
aad  oonformitj  where  tbe  atffenowl- 
•dgmrat  taken  ontald*  tHe  «tate  see 
Infra  II  851-868. 

Mode  of  taktaff  nanM  womte'e 


aoknowlednnent  ontelde  tlie  etate  see 

Infra  |  150. 

Plaoe  of  taUnff  aoknowlodn&est 
ontsUe  of  «tate  see  supra  j  129. 

Power  of  oOoer  to  take  aoknoirl- 
edgnents  oatslde  Us  owa  state  see 
supra  I  121. 

wliat  lav  vorenui  feaexaUr  see 
supra  i  3. 

Who  mar  take  aoknowledgmenta 
ontside  the  state  see  supra  91  106-108. 

[a]  A  deed  of  gift  under  private 
■Ignatttre,  attested  by  two  witnesses 
and  acknowledged  by  the  donor  before 
a  notary  public  In  another  state.  Is 
not  such  an  authentic  act  as  will  evi- 
dence a  donation  of  Immovables ;  Civ. 
Code  art  2234.  providing  that  such 
an  act  must  show  on  its  face  that 
it  was  passed  before  a  notary  or  other 
officer  authorised  to  execute  such  func- 
tions and  two  competent  witnesses. 
Baker  v.  Baker,  125  La.  969,  62  S  116. 

38.  U.  S.— Little  V.  Herndon,  10 
Wall.  26,  19  L.  ed.  878:  Secrlst  v. 
Green,  3  Wall.  744,  18  L  ed.  163; 
Farmers'  L.  &  T.  Co.  v.  McKlnney, 
8  F.  Caa  No.  4,667,  6  McLean  1 ;  Root 
V.  Brotberson,  20  F.  Caa.  No.  12.036,. 
4  MoLean  280. 

Fla. — Summer  v.  Mitchell.  89  Fla. 
179.  10  a  668.  80  AmSR  106,  14  LRA 
816. 

HI.— Esker  v.  HefCemau,  1B9  III.  88, 
41  NB  1118;  Oarrlck  v.  Clwmberlain, 
97  RL  680;  Bowman  v.  Wettig,  39 
III.  416. 

Iowa. — Kruger  v.  Walker,  94  Iowa 
606,  63  NW  320. 

Kan.— ^Stlnson  v.  Qeer.  48  Kan.  620. 
22  P  686 

Mich.— ^alpEn  v.  Abbott,  6  Mich.  17; 
Lacey  v.  Davis,  4  Mich.  140.  66  AmD  524. 

Nebr. — Dorsey  v.  Conrad,  49  Nebr. 
443,  68  NW  646  ;  Oreen-  v.  Gross,  12 
Nebr,  117,  10  NW  459  ;  Roode  v.  State, 
6  Nebr,  174,  26  AmR  476  ;  Hoadley  v. 
Stephens,  4  Nebr.  431. 

Oh.— Allen  V.  Parish.  8  Oh.  107. 

Tex. — Brownson  v.  Scanlan,  59  Tex. 
322 

Wis. — Smith  V.  Garden,  28  Wis.  685. 

89.  Fla. — Summer  v.  Mitchell,  29 
Fla.  179,  10  S  662.  80  AmSR  106.  14 
LRA  816. 

III. — Bowman  v.  Wettig.  39  111.  416; 
Rehkopf  V.  Miller,  69  III.  A.  662: 
Phillips  V.  Peo.,  11  ni.  A.  340. 

Iowa. — Kruger  v.  Walker,  94  towa 
506,  63  NW  320  [aff  reh  80  Iowa  733, 
46  NW  871]. 

Kan, — Stinson  v.  Getf.  42  Kan.  620, 
28  P  K86. 

Micb.— X^acejr  v.  Davl^  4  Mich.  140, 
66  AmD  B84. 

Mo. — Ctlspen  V.  Hannavan,  BO  Mo. 
416. 

Nebr.— Koode  v.  State,  6  Nebr.  174, 
25  AmR  476;  Hoadley  v.  Stephens,  4 
Nebr.  481. 

VorUMT  OMtlfloate  of  anmuntlaltT 
and  eoBfomttr  lee  infra  1 1  SBi-SBi. 


fa]    Absence  of  oerttdoate  of  61«zk. 

— Under  sucb  a  statute  in  Minnesota, 
it  was  held  that  a  chattel  mortgage 
acknowledged  In  North  Pakota  before 
a  Justice  of  the  peaoe,  but  bearing 
no  certificate  from  a  clerk  of  a  court 
of  record  In  the  Justice's  county  as 
reqiMred  by  the  North  Dakota  statute, 
was  not  entitled  to  be  recorded  In 
Minnesota,  Tweto  v.  Horton.  90  Minn. 
461.  97  NW  128. 

[b]  The  authorised  vtatnte  book 
of  the  state  where  the  acknowledg- 
ment was  taken  may  be  received  In 
evidence  to  show  that  the  acknowl- 
edgment conforma  to  the  laws  of 
such  state.  Grand  Pass  Shooting  Club 
v.  Crosby,  181  HI.  266,  S4  NE  913; 
Eagan  v.  Connelly,  107  111.  458  ;.  Hurt 
v.  McCartney,  18  IlL  129.  See  een- 
erally  Statutes  [36  Cyc  1268]. 

[c]  Statntes  cannot  operate  Joint- 
ly.— The  provisions  of  the  statute  of 
the  state  in  which  the  land  lies  can- 
not be  so  combined  with  those  of  the 
state  in  which  the  conveyance  was 
acknowledged  that,  by  their  joint  op- 
eration^ such  acknowledgment,  although 
defective  under  the  provisions  of  either 
statute,  will  be  sufficient  under  the 
combination.  Montag  v.  Linn,  19  HI. 
899 ;  Adams  v.  Bishop,  19  IlL  896. 

40.  Hewitt  V.  Morgan.  88  Xowa  468. 
SB  NW  478. 

41.  Commonwealth  Bank  v.  Port- 
man.  9  Dana  { Ky, )  112;  Taylor  v. 
Shield,  5  Litt.  <Ky.>  296:  Ewlng  v. 
Bavarjr,  3  Bibb  (Ky.)  336  ;  Dorsey 
v.  Conrad,  49  Nebr.  443,  68  NW  645  ; 
Schlelds  V.  Horbach,  49  Nebr.  262,  68 
NW  524  ;  Smith  v.  Chapman.  10  Oratt.  - 
<51  Va.)  446. 

43.   See  supra  |  26. 

43.  U.  S.— Sewall  v.  Haymaker,  127 
U.  S.  719,  8  set  1848,  32  L.  ed.  299  ; 
Elliott  v.  Pelrsol.  1  Pet.  328,  7  L.  ed. 
164  :  Lane  v.  Dollck,  14  F.  Cas.  No. 
8,049,  6  McLean  200. 

Ala. — Hayes  v.  Southern  Home  Bldg., 
etc..  Assoc.,  124  Ala.  663.  26  S  627. 

Cal. — Healdsburg  Bank  v.  Ballhache, 
66  Cal.  327.  4  P  106 ;  Landers  v.  Bol- 
ton, 26  Cal.  893  ;  Selover  v.  American 
Russian  Commercial  Co.,  7  Cal.  266. 

Dak. — Wembole  V,  Foots.  3  Dak.  I, 
2  NW  239. 

Ida  — Wilson  v.  Wilson,  8  Ida.  697, 
57  P  708. 

III. — Mason  v.  Brock.  18  III.  873,  52 
AmD  490. 

Ky. — Buchanan  v.  Henry.  148  Ky. 
688,  187  SW  388. 

La. — Gremlllon's  Buoa,  4  La.  Am. 
411. 

Md. — Lewis  V.  Waters,  8  Harr.  A 

M.  430. 

Mo. — Mays  v.  Pryce,  96  Mo.  60S.  8 
SW  731 ;  Wannell  v.  Kern,  67  Mo.  478; 
Robldoux  V.  Cassilegi.  10  Mo.  A.  BIS. 

N.  T.— Doe  V.  Howland,  8  Cow.  877, 
18  AmD  446. 
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that  a  substantial  compiianee  is  sufficient."  If  the 
statute  requiring  an  acknowledgment  of  a  particular 
instrument  prescribes  no  form,  such  acknowledg- 
ment may  be  taken  in  the  manner  prescribed  for 
other  oases.^" 

[$  143]  h.  Ascertainment  of  Grantor's  Iden- 
tity.*" The  officer  taking  a  married  woman's  ac- 
knowledgment must  know  peiwnally  or  from 
aatisfactoTy  proof  that  the  woman  making  the  ac- 


knowledgment is  the  grantor  who  executed  the 

instrument." 

144]  c  Volontary  Nature  of  Act.  In  the 
absence  of  any  statute  allowing  a  married  woman 
to  convey  her  property  as  if  sole,  an  acknowledg- 
ment, to  be  binding  on  her,  must  be  made  on  her 
declaration  that  she  has  freely  and  voluntarily 
executed  the  instrument."  Before  the  officer  can 
lawfully  certify  the  acknowledgment,  it  is  his  duty 


K.  C— UcCasklll  v.  HeKlnnoiw  121 
K.  C.  214,  2S  SE  »4J;  Rich  v/Beed- 
tag,  24  N.  C.  240 ;  BurgesB  v.  'Wllaon, 
13  N.  C.  $06. 

Pa. — Watson  t.  Bailey,  1  Blnn.  470, 
2  AmD  462. 

'  Tex.—McKellar  v.  P«ck,  89  Tex.  281 ; 
De  West  V.  Barthelow,  (Civ.  A.)  136 
SW  86:  Blume  V.  White,  (Civ.  A.) 
Ill   SW  1066. 

[a]  TiM  rvqnlaltM  of  an  acknowl- 
edgment  by  a  married  woman  are : 
"That  she  must  appear  before  the 
proper  officer ;  she  must  be  bjr  him 
examined  prlvUy  and  apart  from  her 
husband  ;  the  deed  must  be  fully  ex- 
plained to  her ;  then  she  must  ac- 
knowledge the  deed  to  ba  her  act : 
she  must  theri  make  two  declarations, 
viz ;  Uiat  she  had  wlUinsly  executed 
the  same:  and  that  she  does  not  wish 
to  retract  It;  and  all  this  must  be 
reduced  to  writing  and  certified  by 
the  officer  taking  the  same,  either  on 
the  deed  or  annexed  thereto,  and  re- 
corded with  the  deed.  All  of  these 
thlnga  are  absolutely  necessary  before 
a  married  woman  can  pass  the  title 
to  her  real  estate,  and  the  certificate 
of  the  officer  who  took  the  acknowl- 
edgment must  show  on  Its  face  that 
every  one  of  these  things  has  been 
substantially  done,  and  it  the  certlfl- 
eate  faHa  to  show  they  have  been 
done^  ft  matters  not  that  they  have  in 
fact  been  donft,  for  the  deed  will 
nevertheless  be  void  aa  to  her.  The 
first  In  order  and  the  first  in  Im- 
portance la,  that  the  wife  shall'  be 
examined  inivilr  and  apart  from  her 
hDsband.  and  all  the  other  essential 
acta  must  be  done,  while  she  Is  thus 
separate  and  apart  fmn  her  hnsband ; 
and  It  must  appear  from  the  certifi- 
cate of  the  officer  who  took  the  ac- 
knowledgment, that  every  one  of  these 
acts  was  done,  while  the  wife  was 
being' examined  privily  and  apart  from 
her  husband,  and  unless  It  does  so 
appear  her  acknowledgment  will  be 
Insufficient  to  convey  her  title."  Per 
Woods,  J.,  In  Laidley  v.  Knight,  tZ 
W.  Va.  736,  T41. 

rb]  Xortgaye  on  Mpaxate  estate. 
—A  mortgage  given  by  a  married 
woman  on  her  separate  estate  la  an 
"instrument"  and  a  "conveyance" 
within  the  meaning  of  Cal.  Civ.  Code 
11  1186,  1189,  and,  to  be  valid,  must 
be  acknowledged  with  the  formalities 
therein  prescribed.  Tolman  V.  Smith, 
74  Cal.  346.  16  P  189.  _ 

fc]  '*Tlw  itomeatead  right  of  the 
wife  can  only  be  divested,  so  long  as 
U  is  not  abandoned,  by  a  conveyance 
made  by  the  husband  and  wife  In  the 
manner  prescribed  by  law,"  Per 
JamesL  C.  J.,  In  De  West  v,  Barthelow, 
{Tex.  Civ.  A.)  186  SW  86,  88  ffoll 
Wheatley  v.  Orlffln.  60  Tex.  2097. 

[d]  Sale  of  hnsbaBd's  property^ 
The  3n*ovlslon  of  the  Pennsylvania 
Married  Woman's  Act  of  1848  pre- 
scrlbins  the  acknowledgment,  etc., 
requisite  to  the  sale  of  property  by 
a  husband  does  not  apply  where  the 
huaband  and  wife  unite  In  the  sale. 
In  such  case  an  acknowledgment  ac- 
cording to  the  law  as  It  stood  previous 
to  the  act  of  1648  is  sufficient,  the 
latter  statute  applying  only  where 
the  sale  is  by  the  husband.  HatCey 
V.  Carey,  73  Pa.  431. 

[e]  Snfllolent  aoknowledgwent  of 
eaeontloa^— A  statement  by  a  married 
woman  to  the  notary  who  took  her 
acknowledgment  that  the  signature 
to.  the  deed  was  hers  was  sufficient 
evidenae  of  the  execution  to  Justify 
the  notarj  In  making  his  certlflcatsb 


and  such  facta  might  be  proved  by  the 
officer.  Jansen  v.  MoCahllL  22  Cal. 
663,  88  AmO  84. 

[f]  meoltal  of  oompUanoe  in  oex- 
tllloaf  I— The  failure  w  a  notary  tfi 
observe  the  statutory  requirements  In 
taking  the  acknowledgment  of  a  mar- 
ried woman  will  not  affect  the  gran- 
tee's title,  where  he  did  not  know  of 
the  notary's  dereliction,  and  the  cer- 
tificate recites  a  compliance  with  the 
law  and  Is  in  due  form.  Johnson  v. 
Callaway,  (Tex.  Civ.  A.)  87  SW  178 
[rev  on  other  grounds  91  SW  10851. 

[g]  Alabama  act  repealing  sll 
prior  statutes. — The  Alabama  act  of 
April  23,  1873  (Sess.  Acts  [1872-1878], 
p  65),  having  reference  to  married 
women's  acknowledgments,  was  in- 
tended as  a  substitute  for,  and  a  re- 
peal of,  all  prior  statutes  on  the 
subject.  Scott  v.  Simons.  70  Ala.  352. 

[hi  Vba  former  praotioe  In  Vorth 
OaroUna  was  to  require  an  acknowl- 
edgment by  husband  and  wife  in  open 
court  (Penner  v.  Jasper,  18  N.  C.  34; 
Barfleld  v.  Combs,  15  N.  C.  514;  Bur- 
gess V.  Wilson,  18  N.  C.  806),  unless 
the  wife  were  unable  to  travel  to 
court,  In  which  case  a  commission 
was  issued  to  two  commissioners  to 
take  her  acknowledgment  (Malloy  v. 
Bruden,  88  N.  C.  305;  Pierce  v.  Wanett, 
51  N.  C.  162;  Hathaway  v.  Davenport, 
47  N.  C.  152;  Btheridge  v.  Ferebee,  81 
N.  C.  312;  Skinner  v.  Fletcher,  23  N. 
C.  313;  Fenner  v.  Jasper,  18  N.  C.  34). 

44.  U.  S. — Lane  v.  Dolick,  14  F. 
Cas.  No.  8,049,  6  McLean  200. 

Ida.— Wllson-v.  Wilson,  6  Ida,  697, 
67jP  708. 

Ky. — Nants  v.  Bailey,  3  Dana  111. 

Mo, — Bohan  v.  Casey,  B  Mo.  A.  101. 

Va.— Saftell  v.  Orr,  109  Va..768,  64 
SE  1067 ;  Langhorne  v.  Hobson,  4 
Leigh  (31  Va.)  224. 

"While  It  is  well  settled  by  our  de- 
cisions (hat  a  literal  compliance  with 
the  statute  Is-not  necessary,  and  Uiat 
when  there  has  been  a  substantial 
compliance  therewith  it  is  sufficient 
(Doery  v.  Cray.  B  WaU.  {U.  S.)  796, 
18  If.  ed.  668;  Dnndae  t.  Hitchco<dE, 
12  How.  (U.  S.)  266.  18  L.  ed.  978; 
Dennis  v.  Tarpenni%  20  Barb.  (N.  Y.) 
371:  Hockman  v.  McClanahan,  87  Va. 
33;  12  BE  230;  Slter  v.  McClanahan, 
2  Qratt.  <48  Va.)  280;  Todd  v.  Baylor, 
4  Leigh  (31  Va.)  498;  Langhorne  v. 
Hobson,  4  Leigh  (81  Va.)  225),  yet 
the  result  of  the  authorities  la,  as  was 
said  in  the  last-named  case,  that, 
while  a  substantia]  compliance  with 
the  statute  wRl  suffice,  it  must  be  a 
substantial  compliance  with  every 
requisite  of  the  statute.  None  of  these 
requirements  can  be  dispensed  with, 
and  a  compliance  with  some  of  them 
will  not  be  held  to  contain  the  sub- 
stance of  them  all."  Per  Lacy,  J., 
In  Virginia  Coal,  etc..  Co.  v.  Roberson. 
88  Va.  116,  118,  13  SB  350. 

[a]  Vaota  oonstltntlug  anffioleBt 
acknowledgment. — Wher«  a  notary  ex- 

f lalns  to  a  married  woman  that  the 
natrument  to  which  her  name  Is  ap- 
pended is  a  mortgage  upon  certain 
real  estate,  and  the  nature  thereof 
and  the  property  encumbered  thereby, 
and  she  replies  that  whatever  her 
husband  does  or  says  Is  all  right  with 
her,  such  facta  constitute  a  sufficient 
acknowledgment,  and  Justify  the  no- 
tary in  attaching  his  certificate  of  ac- 
knowledgment in  due  form.  Hailey 
First  Nat.  Bank  v.  Glenn,  10  Ida.  224, 
77  P  623,  109  AroSR  2(4. 

46.    See  Russell  v.  Holman,  166 
Ala.  438.  47  S  206. 
[a]    AUaaatiflB  of 


Where,  by  statute,  the  wife's  ao- 
knowledfment  was  required  to  ao 
alienation  of  the  homestead  by  the 
husband,  but  no  form  was  prescribed 
for  her  acknowledgment.  It  was  held 
sufficient  where  taken  in  conformity 
with  the  statutes  regulating  other 
conveyances  by  husband  ana  wlfO. 
Scott  V.  Simons,  70  Ala.  852. 

[b]  Where  naneoeseary  to  follow 
Other  statutes. — In  proceedings  under 
the  Rhode  Island  statute  prescribing 
the  mode  of  barring  estates  tall  by 
acknowledgment  In  open  court,  which 
provides  no  different  form  of  ac- 
knowledgment for  a  married  woman, 
it  has  been  held  unnecessary  to  follow 
the  formula  required  by  another  stat- 
ute In  taking  the  acknowledgments 
of  married  women.  LIppitt  v.  Hus- 
ton, 8  R.  X.  416,  94  Amb  116. 

46.  Genenl  mOa'as  to  seesrtein 
ment  of  ffxantor^  wentltr  see  supra 
a  137. 

47.  Lyon  v.  Kain,  36  III.  862. 
Seeitals  in  the  oertifloate  regarding 

the  grantor's  identity  see  infra 
gS  194-197;  213,  214. 

[a]  Where  a  wife  was  Introduced 
to  the  oflloer  taking  the  acknowledg- 
ment by  her  husband  In  the  presence 
of  his  brother,  both  being  known  to 
the  officer,  there  was  suffl<»ent  ground 
for'hls  certificate  of  knowledge  of  the 

Srantor's  identity.    Rexford  V.  Bex- 
ord,  7  Lans.  (N.  T.)  6. 
4&    Ark.— Mlckel  v.  Gardner.  41 
Ark.  491;  Russell  T.  Umphlet,  27  Ark. 
339 

Dak. — ^Wambole  v.  Poote,  2  Dak.  1, 
2  NW  239. 

in.— Lyon  v.  Kain,  86  III.  362. 

Kan. — ^Warden  v.  Reser,  38  Kan.  88^ 
16  P  60. 

Ky. — Moorman  v.  Board.  11  Bush 
13S;  Olll  v.  Fauntleroy,  8  B.  Mon.  177. 

Minn. — Dodge  v.  HoUlnshead,  ft 
Minn.  25,  80  AmD  tit. 

Pa< — McCandless  v.  Bngle,  61  Pa. 
309:  Watson  v.  Bailey.  1  Blnn.  470, 
2  AmD  462. 

aeeitals  In  esrtlfloate  touohlng  vt^ 
nntuT  nature  of  act  see  infra  99  20S, 
216-217. 

[a]  The  wife  must  "make  two 
deolaratlona,  viz:  that  she  had  will- 
ingly executed  the  same  [deed]; and 
that  she  does  not  wish  to  retract  It." 
Laidley  v.  Knight,  23  W.  Va.  735,  741. 

[b]  XeanlJig-  of  word  "freely."— 
The  word  "freely,"  as  used  In  a  stat- 
ute regulating  acknowledgments  by 
married  women,  does  not  import  that 
the  married  woman  shall  execute  the 
deed  without  a  motive,  or  as  a  mere 
act  of  generosity  and  without  any 
hope  of  present  or  future  benefit;  but 
that  she  shall  execute  It  without  con- 
straint or  coercion  or  fear  of  Injury 
from  her  husband.  Meriam  V.  Har- 
sen,  2  Barb.  Ch.  (N.  T.)  232.  The 
word  relates  entirely  to  the  relation 
between  husband  and  wife,  and  Indi- 
cates a  condition  of  freedom  on  her 
part  from  the  influence  of  her  hus- 
•band,  and  not  of  freedom  from  the 
obligation  of  her  contract  or  duty; 
and  therefore,  where  equity  decreed 
specific  performance  of  a  married 
woman's  agreement  to  convey,  and 
she  acknowledged  that  the  instru- 
ment executed  in  pursuance  of  such 
decree  was  made  without  any  fear, 
compulsion,  or  other  Influence  on  the 
part  of  her  husband,  but  would  not 
acknowledge  that  she  executed  It 
freely,  it  was  held  that  the  officer  was 
authorised  to  certify  her  acknowledg- 
ment.  OoldgtelD  v^^rtls.  6S^.  J. 
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to  uentain  from  tiie  vife  penonally  tfadt  she  is 
actii^  of  her  own  free  will  stiA  not  under  ooercioa' 
or  eompnlaion,*  and  if  she  state  tliat  she  is  not 
irilliBg  to  convey,  the  oflBeer  has  of  course  no  ngbt 
to  certify  that  she  assented  to  the  conveyance.*'' 

145]  d.  Ei^lanation  of  Instrument— (1)  In 
GatinraL  It  is  a  nsnal  statutory  requirement  that 
the  ofBcer  taking  a  married  woman's  acknowledg- 
ment shall  make  her  acquainted  with  Uie  contents 
of  the  instrument,  and  where  this  is  the  ease  such 
requirement  must  he  observed  in  order  for  the 
acknowledgment  to  be  effective.'^  The  explanation 
by  the  officer  must  be  snfSciently  full  and  accurate 


to  give  the  woman  a  genuine  understanding  of  tbe 
nature  of  her  aet;''  but  if  that  be  ae«nnplisl|ed 
is  sufficient,  althou^  the  statntonr  directions  mM.y 
not  have  been  stnetly  followed,"  and  the  offlcaex- 
is  not  obl^;ed  to  go  into  a  detailed  ezplanatifn  of 
collateral  matters,**  or  immaterial  points." 

InvMticatifm  of  mrroiiuding  eizcnmstances.  The 
officer  is  not  bound  to  make  a  full  investigatioD,o/' 
the -facts  and  eiroumstances  surroundings  the  exe- 
cution of  the  instrument,''  although  if  he  is  cogni- 
zant of  any  fraud  about  to  be  perpetrated  on  tbe 
married  woman  in  connection  with  the  instrument 
it  is  his  duty  to  apprise  her  thereof.*' 


Kq.  454,  52  A  218  [aft  <B  N.  J.  Bq. 
382,  59  A  6391.  - 

'  [c]  Xclnotant  tmamt. — The  fact 
that  the  wife  hesitated  before  exe- 
cuting a  mortgaKe,  and  algned  it  re- 
luctantly after  Delng  persuaded  by 
her  husband  and  others,  did  not  pre- 
vent it  from  being  a  voluntary  act. 
Coleman  v.  Smith,  65  Ala.  368.  375, 
where  the  court  said:  "Human  actions 
are  rarely  Impelled  by  Isolated  mo- 
tives. We  often  And  ourselves  In  a 
dilemma,  to  extricate  ourselves  from 
whl(^  we  must  elect  between  two  con- 
fessed evils.  Left  entirelv  free,  we 
would  prefer  neither;  but,  being  com- 
pelled to  take  one  or  the  other,  we 
naturally  choose  that  which  we  deem 
leaat  hurtfuL  In  thus  choosing,  we 
give  our  voluntary  assent,  in  the  strict 
and  legal  meaning  of  the  term." 

49.  Fisher  V.  Maister.  24  Hlob. 
447;  Wannell  v.  Kem,  67  Mo.  478. 

[a]  OAow  BMa  Bot  WMm  ttm  wokAb 
of  tarn  BtatBta,— It  Is  not  necessary 
that  an  ofHcer  taking'  the  acknowlede- 
ment  of  a  married  woman  should  asK, 
In  the  words  of  the  statute,  whether 
"she  wished  to  retract  it."  it  is  suf- 
ficient if  he  elicits  from  her  that  it 
was  her  present  purpose  willingly  to 
execute  the  instrument.  Adams  v. 
Pardue.  (Tex.  Civ.  A.)  36  SW  1015. 

Fb]  Assent  Implied  from  sUrao*. — 
"VVnere  the  wife  making  the  acknowl- 
edgment made  no  reply  to  the  Ques- 
tions put  to  her  by  the  officer  as  to 
her  free  execution  of  the  deed,  her 
assent  might  be  implied  from  her 
silence.  Rexford  v.  Rexford,  7  Lana. 
(N.  T.)  6.  But  compare  McCaskiU  v. 
McKlnnon.  121  N.  C.  214,  28  SB  343 
(holding  that  where  there  was  no 
evidence  that  defendant,  a  married 
woman,  had  assented  to  the  examina- 
tion or  expressed  her  voluntary  as- 
sent in  any  other  way  than  by  verbal 
statement,  it  .was  not  error  to  charge 
that  if  defendant  "did  hot  state"  to 
the  examining  magistrate  that  she 
voluntarily  signed  a  mortgage  sued 
upon,  the  jury  should  And  that  she 
did  not  voluntarily  execute  it  and 
was  not  examined  separately  touching 
her  voluntary  execution  thereof). 

BO.  Riddle  V.  ICeller,  61  N.  J.  Kq. 
513,  48  A  818;  Etheridge  v.  Ferebee, 
31  N.  C.  312. 

[a]  OliaBge  of  mind, — ^Where  the 
wife  stated  that  she  had  been  wllllng 
to  convey  when  she  executed  the  deed, 
but  had  since  changed  her  mind,  the 
officer  had  no  right  to  certify  that 
she  assented  to  the  conveyance. 
Etheridge  v.  Ferebee,  31  N.  C.  312. 

61.  Ida.— Wilson  v.  Wilson,  6  Ida. 
597.  57  P  708. 

111.— Stuart  v.  Dutton,  39  III.  91; 
Lyon  V.  Kain,  86  111.  362. 

Ky. — McCormick  v.  Telser,  62  SW 
38,  23  KyL  4ft0;  Woodhead  v.  Foulds, 
7  Bush  222. 

La. — Gremlllon'e  Succ,  4  La.  Ann. 
411. 

N.  C— McCaaklll  v.  McKlnnon,  121 
N.  C.  214,  28  SB  343. 

Oh. — Chestnut  v.  Shane,  16  Oh.  699, 
47  AmD  387;  Connell  v.  Connell,  6 
Oh.  353. 

Fa. — Spencer  Reese,  I6S  Pa.  158, 
30  A  722;  Oraham  v.  Long,  65  Pa.  383. 

Tex. — Norton  v.  Davis,  83  Tex.  32, 
18  SW  430;  Cole  v.  Bammel,  62  Tex. 


108;  Blume  v.  White,  (Civ.  A.)  Ill 
SW  1066. 
W.  Vo.— Laldler  v.  Knight,  28  W. 

Va.  735. 

Beoltala  In  Mstlflaato  ngazaiag 
•xplanatloB  of  lastnimoBt  see  Infra 

91  218,  219. 

tal  Seed  hy  widow. — The  statu- 
tory requirement  that  a  deed  exe- 
cuted by  a  married  woman  must  be 
read  and  explained  to  her  by  the 
officer  who  takes  her  acknowledgment 
does  not  apply  to  a  deed' executed  by 
a  widow.  Bevllle  v.  Jones,  74  Tex. 
148,  11  SW  1128. 

[b]  Zn  tho  slMoaoo  of  nj  statn- 
toi7  x«qQiT«m«Bt  to  that  effect,  it  is 
not  necessary  that  the  instrument 
should  be  explained.  Patnode  v. 
Deschenes,  16  N.  D.  100,  106  NW  673. 

BO.  Norton  V.  Davis,  88  Tex.  32, 
IS  SW  430;  Blume  v.  White,  (Tex. 
Civ.  A.)  Ill  SW  1066  (where  it  is  said: 
"If  the  officer  were  required  to  do 
no  more  than  to  apprise  the  wife  of 
the  contents  of  the  instrument  In 
making  the  explanation  provided  for 
by  law.  there  would  be  left  a  glanng 
opportunity  for  the  perpetration  of 
fraud  and  Imposition  by  the  statement 
oi  a  false  consideration  In  the  deed. 
A  wife  might  be  willing  to  part  with 
her  homestead,  or  separate  property, 
for  one  consideration, -or  by  the  terras 
of  one  contract,  sind  not  for  another; 
in  fact,  the  consideration  may  be  re- 
garded as  the  moat  important  part  of 
such  transactions,  and  the  greatest 
Inducement  by  which  she  may  be 
moved  to  consent  to  the  conveyance. 
We  can  see  no  reason  why  a  thorough 
understanding  of  the  entire  transac- 
tion Involving  the  conveyance  of  the 
homestead  is  not  as  essential  to  a 
valid  conveyance  on  the  part  of  a 
wife  as  it  is  on  the  part  of  the  hus- 
band. An  explanation  which  does  not 
Inform  the  wife  of  the  real  considera- 
tion upon  which  she  is  expected  to 
part  with  her  rights  does  not  meet 
the  statutory  requirements.  It  is  no 
answer  to  this  to  say  that  the  notary 
is  not  supposed  to  understand  the  de- 
tails of  the  contract  between  the  par- 
ties. Involving  the  transfer  of  the 
homestead.  If  he  undertakes  to  act 
as  the  legal  adviser  of  the  wife  under 
those  circumstances,  and  to  perform 
the  duties  contemplated  by  law.  It  Is 
his  duty  to  become  Informed  in  order 
that  he  may  correctly  advise  the  wife; 
and  unless  he  is  capable  of  making 
the  explanation  required  of  him  he  la 
not  properly  equipped  for  taking  the 
acknowledgment  of  the  wife"). 

[a]  Tho  oflloer  mwrt  he  satlafled 
that  the  married  woman  knows  the 
contents  of  the  instrument.  Morrison 
V.  McKee,  11  Mo.  A.  594. 

[b]  An  iastroottoa  that  the  notary 
must  explain  to  a  wife  executing  a 
deed  out  of  the  presence  and  hearing 
of  her  husband  "all  the  contents  of 
the  deed"  sufficiently  complies  with 
the  law  requiring  the  notary  to 
"fully"  explain  the  same  to  her, 
Evart  V.  Dalrymple,  (Tex.  Civ.  A.) 
131  SW  223. 

[c]  What  not  a  "full  explanation." 
— ^Where  a  deed  of  a  married  woman 
on  its  face  conveys  an  absolute  title 
in  fee,  an  explanation  by  the  acknowl- 
edging officer  that  such  instrument 
conveys  only  a  life  estate  is  not  a 


"full  explanation"  of  Its  legal  effect 
within  the  meaning  of  the  statute  re- 
lating to  the  acknowledgment  of 
deeds  by  married  women.  NortOD  v. 
Davis,  83  Tex.  32,  18  SW  430. 

[d]  Unsound  msntal  "-^'I'lna 
Where  a  married  woman's  meDtai 
condition  was  such  ttiat  her  privy 
examination  could  not  properly  be 
made  It  was  held  that  the  deed  -wu 
void.  Garth  v.  Fort,  15  Lea  (Tenn.)  SS2. 

[e]  BvUaaos  ahowlag  mactant 
anderstanfllng  see  Taylor  v.  NoeL 
(Tenn.  ChTX)  69  SW  377. 

63.  Bailey  First  Nat.  Bank  v. 
Glenn,  10  Ida.  224.  77  P  633.  109 
AmSR  204;  Musgrove  v.  Waltz;  14 
Nev.  77;  Adams  v.  Pardue,  (Tex.  Civ. 
A.)  86  SW  1015.  See  also  Pecx  v. 
Cogswell,  lis  Cafe  129,  46  P  S70.  35 
L.RA  269.  ' 

[a]  Omission  to  nad  fta—rlptliM. 
—In  an  action  to  foreclose  a  mortgage, 
defendant  in  her  answer  denied  that 
she  ever  acknowledged  the  execution 
of  the  mortgage,  or  that  she  ever  knew 
the  contents  thereof,  or  that  the  con- 
tents were  ever  made  known  to  her. 
Tho  property  mortgaged  was  sltuaied 
in  a  compact  body,  and  the  notary  who 
took  the  acknowledgment  of  the  mort- 
gage and  defendant  were  upon  the 
premises  when  the  notary  informed  her 
that  the  mortgage  covered  all  of  the 
property  there.  It  was  held  that,  sit- 
uated as  the  parties  were,  the  laneua^ 
of  the  notary  must  have  been  as  clearly 
understood  by  defendant  as  If  the 
notary  had  read  the  desc^ption  In 
the  mortgage  to  her.  Mu^rove  v. 
Walts,  14  Nev.  77. 

64.  Morrison  v.  McKee.  11  Mo.  A  694. 
[a]    Collateral  Instnunent  execvtel 

same  day^Where  a  notary,  in  tekine 
a  married  woman's  acknowledgment  to 
a  deed,  complete  In  itself,  conveylnir 
the  husband's  homestead,  explained  the 
effect  of  the  act  as  passing  the  fee. 
It  was  not  necesBary  for  him  alfo  to 
explain  to  her  another  Instrument  ex- 
ecuted on  the  same  day,  as  part  of 
the  same  transaction,  by  her  huBt)and 
and  the  grantee,  whereby  the  grantee 
agreed  to  reconvey  at  a  certain  price 
within  three  years  and  the  hn^nd 
agreed  to  pay  a  certain  rent  durlnc 
such  time.  Andrews  v.  Bonham,  1) 
Tex.  Civ.  A.  179,  4«  SW  903.  Sw 
also  Bull  v.  Coe.  77  Cal.  64.  18  P  801, 
11  AmSR  235. 

rb]  Zn  the  ahsenoo  of  ftamd  pnc- 
tlced  by  the  grantee  or  his  agent,  (he 
failure  of  the  officer  taking  the  ac- 
knowledgment of  a  married  woman  to 
explain  the  transaction  Cully  does  nnt 
render  the  de«^  void.  Cason  v.  Cason, 
116  Tenn.  173,  93  SW  89 ;  Shields  T. 
Netherland,  6  Lea  (Tenn.)  193. 

Tc]  Vatnre  and  extent  of  tttis^' 
Wagner  St.  p  275  |  13,  roqulrine  the 
officer  taking  the  acknowledgment  of 
a  married  woman  to  a  deed  "to  inalie 
her  acquainted  with  the  contents"  of 
the  Instrument,  does  not  require  the 
officer  to  Inform  her  of  the  nature  and 
extent  of  her  title,  unless  it  Is  by  !T)ed«l 
covenant,  made  a  part  of  the  d«A 
Ray  V.  Crouch,  10  Mo.  A  "821.  Sn 
also  Morrison  v.  McKee.  11  Mo.  A  SSt 

66.    Ray  y.  Oouch,  16  Mo.  A.  311- 

66.   Ward  v.  Baker,  (Tex.  Civ.  A) 
136  SW  680. 

6T.   Ward  V.  Balnr,  (Tex.  Civ.  A> 
186  SW  629. 
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Whether  hTuband  may  be  present."  Under  some 
statutes  the  explanation  is  required  to  be  made 
during  the  examination  separate  and  apart  from 
tlie  husband,^  while  under  others  the  explanation 
may  be  made  in  the  husband's  presence.'** 

146]  (2)  Where  Wife  Already  Understands 
Infftnunent.  The  primary  object  of  such  statutory 
directions  is  that  the  woman  shall  understand  the 
nature  of  her  act  and  its  consequences,  and  if  that 
object  is  accomplished  a  failure  to  comply  literally 
with  the  statute  is  not  material.  .Therefore  it  is 
generally  held  that  where  a  wife  already  under- 
stands the  contents  and  effect  of  the  inatmment, 


and  so  informs  the  officer,  no  further  explanation 
on  his  part  is  neeessaiy.  But  the  officer  must 
be  satisfied  that  she  really  understands  it,"*  and 
it  seems  that  her  mere  statement  that  she  knows  its 
contents  is  not  sufficient." 

147]  e.  Privy  Examination^— (1)  In  Oten.- 
eraL  '  In  most  of  the  states  there  are,  or  have  been, 
statutes  requiring  that  an  acknowledgment  by  a 
marned^woman  should  he  on  a  private  examination, 
separate  and  apart  from  her  husband,""  When  such 
provisions  exist  they  are  considered  mandatory,  and 
unless  the  wife's  acknowledgment  is  upon  such  an 
examination  it  will  be  of  no  effect  as  against  her,** 


68.  PElTT  — awiliiatloM  of  maixM 
womaB  ffWMnUr  see  Infra  11  147,  148. 

68.  Bollinger  v.  Ifannlng,  79  Cal. 
7.  21  P  S76  :  Beck  v.  Soward,  76  Cal. 
627,  18  P  «60 ;  Hutchinson  v.  Aina- 
worth.  <3  Cal.  286  :  Evart  v.  Dalrymple, 
(T«.  Civ.  A.)  131  SW  223;  WstBOD 
T.  Michael,  21  W.  Va.  568. 

[a]  ltTTfi*"r  d**d  la  hnslMBA'B 
alwiire  If  deeds  were  correctly  read 
to  B  wife  BO  that  she  understood  them 
vhile  her  husband  was  present,  it  was 
sot  necessary  to  reread  the  deeds  to 
her,  although  the  notary  must  explain 
the  deeds  and  the  acKnowled  Events 
fully.  SO  that  she  could  fairly  under- 
stand the  contents,  and  this  In^he  hus- 
band's absencfe.  Evart  v.  Dalrymple, 
(Tex.  Civ.  A.)  131  8W  223. 

fiOL  Moorman  v.  Board,  11  Bush 
(Ky.)  126  ;  Webb  v.  Webb,  87  Mo.  540  ; 
Belo  V.  Mayes,  79  Mo.  87  [crlt  on  this 
point  Wannell  v.  Kem.  67  Mo.  478]. 

61.  Cal. — Soci«t6  Francaise,  etc 
V.  Beard,  64  Cal.  480. 

Ky.  — McCormlok  v.  Telser,  63  SW 
38,  23  KyL  400  ;  Jett  V.  Rogers,  12  Bush 
B64  ;  Moorman  v.  Board,  11  Bush  136. 

Mo. — Drew  v.  Arnold,  86  Mo.  128: 
Belo  V.  Mayes,  79  Mo/  67  [overr  Wan- 
nell V.  Kem,  67  Mo.  478]  ;  Thomas  v. 
Meter,  18  Mo.  573  ;  Chanvin  v.  Wagner, 
18  Mo.  531 ;  Morrison  v,  McKee,  11  Mo. 
A.  594  ;  Ray  v.  Crouch,  10  Mo.  A.  821 ; 
Bohan  v.  Casey,  6  Mo.  A.  101. 

Pa. — Kaufmann  v.  Rowan,  189  Pa. 
121.  42  A  26. 

Tenn. — Ronner  V.  Welcker,  9»  Tenn. 
623.  42  8W  489. 

"It  was  the  duty  of  the  ofBcer  to 
explain  to  her  the  nature  and  effect  of 
the  instrument ;  but  where  she  read  it 
herself,  and  understood  the  instrument. 
It  Is  not  Invalid  because  the  officer 
failed  to  KO  through  a  mere  form."  Per 
Hobson,  J.,  In  McCormlcb  v.  Telser,  63 
SW  3S,  89.  2S  Kyli  400. 

[a]  A  eontnuT  view  was  asserted 
In  Strlngfellow  v.  Braselton,  64  Tex. 
Civ,  A.  1,  4,  117  SW  204  (where  the 
court  said  :  Under  their  fourth  assign- 
mtsA  o/t  error  appellants  contend  that 
the  failure  of  the  notary  to  explain  the 
deed  to  Mra  Brasetton  privily  and 
apart  from  her  husband  would  be  im- 
material If  she  In  fact  fully  understood 
it  St  that  time  from  some  other  source. 
To  hold  with  this  contention  would  be 
to  dispense  with  one  of  the  statutory 
requirements  In  taking  the  acknowledg- 
ment of  a  married  woman  to  a  deed 
conveying  her  homestead,  and  the  con- 
tention Is  overruled.  Kopke  v.  Votaw, 
{Tex.  Civ.  A.)  95  SW.15">. 

[b]  Praramptlon  of  lcnowl«dg«^— 
Where  a  deed  by  husband  and  wife  Is 
cxK-uted  after  due  consultation  and 
deliberation,  and  then  acknowledged, 
it  will  be  presumed  that  the  grantors 
had  read  the  deed,  and  that  the  wife 
executed  it  freely  and  voluntarily,  with 
a  full  knowledge  of  its  contents.  Mas- 
sey  V.  Huntington,  118  111.  80,  7  NB  269. 

[c]  If  tiM  marriad  woman  make* 
known  to  tha  olBoar  the  contents  of 
the  deed,  he  need  not  explain  it  further. 
Morrison  v.  HcKee,  11  Mo.  A.  694. 

[d]  OtronmatanioMi  raOolMit  to 
■how  nndwtaBainc — ^Where  a  debt 
of  a  husband,  for  which  the  wife's 
property  was  bound  by  a  mortgage, 
was  t»eing  pressed,  ana  arrangements 
were  made  to  discharge  It  by  means  of 
a  new  mortgam  to  platntlO,  an^  the 
parties,  with  their  counsel,  met  and 


dl8etiS8«d  the  matte^  the  wife  taking 
an  active  part,  and  she  signed  the 
mortgage  only  after  each  item  had 
been  fully  discussed  and  after  she  had 
been  advised  by  her  counsel,  ft  was 
held  that  the  mortgage  was  valid,  al- 
thou^  the  notary  taking  her  acknowl- 
edgment failed  to  Inform  her  as  to  the 
contents  of  the  paper.  Kaufmann  v. 
Rowan,  189  Pa.  121,  42  A  26.  Where 
the  statute  merely  required  the  oiQcer 
to  examine  the  wife  touching  her 
knowledge  of  the  contents  and  effect 
of  the  Instrument,  and.  If  satisfied  that 
she  fully  understood  it,  to  take  her 
acknowledgment.  It  was  held  that,  al- 
though the  officer  did  not  read  or  state 
the  contents  of  the  instrument  to  the 
wife,  but  stated  that  It  was  a  deed 
of  trust,  whereuiion  she  replied  that 
she  knew  about  it  and  at  once  prepared 
to  sign  it,  this  was  sufUclent  to  satisfy 
the  officer  that  she  already  understood 
the  instnifnent.  Ronner  v.  Welcker,  89 
Tenn.  623,  42  8W  439.  Where  a  hus- 
band stated  that  a  mortgage  executed 
by  him  and  his  wife  was  explained  to 
her  in  detail,  and  the  mortgagee  stated 
that  It  was  explained  to  her  in  the 
presence  of  the  clerk  before  she  signed 
and  acknowledged  it,  such  proof,  to- 
gether with  her  own  evidence  that  she 
knew  what  was  meant  by  the  mortgage, 
rendered  a  repetition  of  the  deed  by 
the  clerk  and  an  explanation  of  Its 
contents  unnecessary.  Jett  v.  Rogers, 
12  Bush  (Kv.)  B64.  ^ 

ea.  Morrison  v.  McKee,  11  Ma  A. 
S94. 

S3.    Bohan  v.  Casey,  6  Mo.  A.  101. 

64.  Prssanos  of  btubasd  wlisii  In- 
stnumsut  •splalned  to  wife  see  supra 
I  145. 

Baoltals  la  osTttfloats  rsgmrding 
^T]r  •xunlutlMt  see  Infra  ||  21^ 

65.  See  the  statutes. 

[a]  Xaason  of  rola, — "The  object 
of  theprlvr  examination  was  to  pro- 
tect wlvea  from  having  their  estates 
squandered  by  unkind,  dissipated, 
spendthrift  husbands.  This  In  our 
opinion  should  be  more  regarded  than 
mere  convenience.  Upon  this  line  of 
thought  we  must  be  pardoned  for 
quoting  a  paragraph  from  the  opinion 
delivered  by  Ruffin,  J„  In  Burgess  v. 
Wilson,  13  N.  C.  806  (at  p  811^.  That 
great  lawyer  in  discussing  the  8ub.1ect 
of  privy  examination  says:  'After 
open  confession  In  court,  she  Is  then 
to  be  examined,  when  In  privacy,  and 
with  self  collection,  which  a  timid 
female,  in  the  presence  of  a  crowd 
and  overawed  by  the  authority  of  her 
husband,  might  not  be  able  to  com- 
mand In  public,  that  she  may  have  an 
opportunity  ot  retracting  her  deed 
after  Interests  have  been  weighed  by 
her, -and  her  rights  .explained  by  an 
intelligent  and  upright  judicial  of- 
ficer. This  being  dona  all  at  ■  once, 
there  la  not  so  much  apprehension, 
though  certainly  some  even  here,  of 
malversation  in  the  examining  magis- 
trate. The  danger  of  Immediate  de- 
tection would  subdue  hts  disposition 
to  aid  In  the  undue  machinations  of 
a  cruel  husband.  But  the  facility  for 
practicing  abuses  on  the  wife  would 
be  great  Indeed,  if  the  trust  of  re- 
ceiving her  acknowledgment  were 
repoaea  In  a  single  Justice  of  the  peace 
as  a  matter  in  pals.' "    McCa skill  v. 


McKlnnon.  121  N.  O.  214,  222.  28  SE 
243. 

[b]  Ozlfla  of  piaottoa. — The  sep- 
arate examination  prsscrlbed  by  the 
Btatutea  was  modeled  upon,  and  in- 
tended as  a  substitute  for,  the  privy 
examination  which  was  required  to 
be  made  in  the  levying  of  a  fine  or 
the  suffering  of  a  common  recovery. 
Hits  V.  Jenks,  123  U.  S.  297,  8  8Ct 
143,  31  L.  ed.  156;  McOehee  v.  Mc- 
Kensle,  43  Ark.  156;  Wambole  v. 
Foote,  2  Dak.  1.  2  NW  239;  Hart  v. 
Sanderson,  18  Fia.  103;  Basssntterg  v. 
Huseman,  182  111.  341,  65  NB  346; 
Kerr  v.  RusselL  69  111.  666,  18  AmR 
634;  Ennor  v.  Thompson,  46  111.  214; 
Russell  v.  Rumsey.  36  111.  362;  Heaton 
v.  Pryberger,  38  Iowa  185;  Slmms  v. 
Horvey,  19  Iowa  273;  Chase's  Case,  1 
Bland  (Md.)  206,  17  AmD  277;  Homoe- 
opathic Mut.  L.  Ins.  Co.  v.  Marshall,  32 
N.  J.  Eq.  103;  Morris  v.  Wadsworth,  17 
Wend.  (N.T.)  103;  Priest  v.  Cummings. 
18  Wend.  (N.  T.)  617  [rev  on  other 
grounds  20  Wend.  8381;  Kldd  v.  Ven- 
able.  111  N.  C.  535,  16  SE  317;  Barfield 
V.  Combs,  16  N.  C.  614;  Den  v.  Barfleld, 

6  N.  C.  391;  Brown  v.  Farran,  3  Oh. 
140;  Schrader  v.  Decker,  9  Pa.  14,  49 
AmD  538;  Watson  v.  Bailey,  1  Blnn. 
(Pa.)  470,  2  AmD  462;  Paine  v.  Baker. 
16  R.  I.  100,  23  A  141;  Toung  v.  Young, 

7  Coldw.  (Tenn.)  461;  Mount  v.  Kes- 
terson,  6  Coldw.  (Tenn.)  462;  Perry 
V.  Calhoun,  8  Humphr.  (Tenn.)  561; 
Montgomery  v.  Hob  son,  Meigs 
(Tenn.)  437;  Groesbeck  v.  Bodman, 
73  Tex.  287,  11  SW  322;  Langton  v. 
Marshall,  59  Tex.  296;  Hollls  v.  Fran- 
cols,  5  Tex.  195,  51  AmD  760;  Murr^l 
V.  Diggs,  84  Va.  900,  6  SE  461,  10 
AmSR  893;  Harrisonburg  First  Nat. 
Bank  V.  Paul,  75  Va.  694,  40  AmR 
740;  Harklns  v.  Forsyth.  11  Leigh 
(38  Va.)  294;  Rollins  v.  Menager,  22 
W.  Va.  461.  See  aJso  Sewall  v.  Hay- 
maker. 127  XT.  B.  719.  8  SCt  1348,  32 
L.  ed.  299:  Woodbourne  v.  Oorrel,  66 
N.  C  82. 

W.  U,  S.— Drury  v.  Foster,  2  Wall. 
24,  IT  Jj.  ed.  780;  Dundas  v.  Hitch- 
cock, 12  How.  26C,  IS  Ij.  ed.  978;  Hep- 
burn V.  Dubois,  12  Pet,  245,  9  L.  ed. 
1111 ;  Elliott  V.  Pelrsol.  1  Pet,  828,  7 
I*  ed.  164;  Elliott  v.  Pelraol,  9  F. 
Cas.  No.  4.395,  1  McLean  11;  Man- 
chester V.  Hough,  16  F.  Cas.  No.  9,005. 
5  Mason  67;  Raverty  v.  Fridge,  20  F. 
Cas.  No.  11,587,  3  McLean  245. 

Ala. — Davis  v.  Miller' Brent  Lum- 
ber Co.,  151  Ala.  580,  44  S  639;  Slappy 
v.  Hanners,  137  Ala.  199,  33  8  900; 
Burrows  v.  Pickens,  129  Ala.  648,  29 
S  694;  Griffin  v.  Chattanooga  South- 
em  R.  Co.,  127  Ala.  570,  80  S  623,  85 
AmSR  143;  Hayes  v.  Southern  Home 
Bldg.,  etc..  Assoc.,  124  Ala.  663,  2S  S 
537,  82  AmSH  216;  Hodges  v.  Win- 
ston, 96  Ala.  514,  11  8  200,  36  AmSR 
241;  Watson  v.  Mancill,  76  Ala.  600; 
Alford  v.  XiChman.  76  Ala.  626;  Bal- 
kum  V.  Wood,  68  Ala.  642;  Waddell  v. 
Weaver,  42  Ala.  293;  Beene  v.  Randall, 
28  Ala.  514;  Doe  v.  Wilkinson,  21  Ala. 
296.  See  Russell  v.  Holman,  156  Ala. 
432,  47  S  205. 

Ark. — Stldham  v.  Matthews,  29  Ark. 
650;  Stlllwell  v.  Adams,  20  Ark.  346; 
Russell  v.  iTmphlet,  27  Ark.  339. 

Cal.— Mott  V.  Smith,  16  Cal,  633; 
Kendall  V.  Miller,  9  Cal.  591;  Selover 
V.  Amerlcan-Ruaslan  Commercial  Co.. 
7  Cal.  266. 
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-  .  .iwaon  K  Stirler,  •  Bla<*f- 
TK  :  ^ednjM.  1  Bludtf.  179. 
^ucouuui  »-  BeniTt  Ky, 
■   -vv  n:!-.  Sation  t.  Pollard, 

-A  SjL  85;  Steretuoa  v. 

r.  ■  >  iy.       13  SW  242,  11  KyL 

 II  V.  S&flnrMge,  1  Dnv.  14: 

■'aunclMCOT,  S  B  Hon.  177: 

 tfi^.t   V.    P««blc«,  «  Dana  387; 

lailtiy.  3  Dwia  111 :  Wtaitaker 
t        J.  Marsh.  Z3«;  Steele 
T.  B.  Hon.  48;  PtaUfps  v. 

  ..UK.  Marsh.  T.  IS  AmD  124: 

.  ....ni   T.  .Gwathmay,  2  A.  K. 
.     .         S«*  also  LnisTllto  Bank 
^4  Ky.  US.  X  SW  ICS.  >  KyL 

I     :Aiw«r«  T.  Hale.  14  La.  Ann.  419. 
'•■i     >ouiic       State.  1  GUI  ft  J. 
.  ,.  \Vt:UEU«r  T.  Ball,  2  Harr.  ft  M. 
<    ViiiD  3T<K    See  also  Morrla  T. 

 ^  'I  ijtll  IS;  Heath  v.  Eden.  1 

>. .. .      J.  731;  Roman  Catholic  Cler- 

 H  Corpt.  T.  Bammond,  1  Harr. 

.    <    -sx):  Urlnth  T.  RidKely.  2  Harr. 

'  MicU.  -nvhcr      Helstar,  24  Mich. 

Miiiii.— Kdserton  t.  Jonc%  10  Minn. 
...  1  'uUko  v.  Hollburiicad,  t  Minn.  25, 

Mi.-^n.-  -Willis  V.  Gattman,  ES  Miss. 
.  n  .  UuUoQ  T.  Murphy.  30  Mias.  59; 
t.oto  V.  Tavlor.  2(  Miss.  567;  Warren 

V  ttiuwn,  25  Miss.  64,  57  AmD  191; 
.Luiicd  V.  Fish.  17  Miss.  144,  47  AmD  111. 

M.>.  -li^aos  V.  Morris.  234  Mo.  177. 
I  KW  408;  Rust  V.  Goff.  94  Mo.  511. 
7  SW  -tlS:  Steffen  Bauer,  70  Mo. 
v.u:  Wannell  v.  Kem.  57  Mo.  478; 
Uotfem  V.  'n'oody,  23  Mo.  548. 

N,  J. — Den  V.  Asbniore.  22  N.  J.  Ii. 
■ii-A:  TuthUl  T.  Townley.  1  N.  J.  L. 

Marsh  v.  Milcbell,  19  N.  J.  Eq. 
1^7  laft  27  N.  J.  Eg.  till;  Armstrong 
V.  Ko»B.  20  S.  X  Bq.  10*. 

N.  T— Bradley  r.  Wallcer.  138  X.  T. 
2D1,  33  NE  1079;  Blood  v.  Humphrey, 
17  Barb.  6fi0:  Elwood  t.  Klock,  13 
Harb.  50;  Gillett  T.  SUnley,  1  HUl 
121;  Peo.  T.  Galloway.  17  Wend.  640; 
Voo  V.  Howland.  8  Cow.  277.  18  AmD 
Merlam  t.  Harsen.  2  Barb.  Ch. 
Se'e  also  Albany  F.  Ins.  Co.  v. 
Huv,  4  N.  T.  9:  Bool  Mix,  17  Wend. 
119,  SI  AmD  285. 

N.  C. — Richardson  v.  Richardson, 
ir>t>  N.  C,  549,  «4  SE  510.  134  AmSR 
<jlti;  Tlllery  Land.  136  N.  C.  537. 
-tk  HM  824;  Harvey  V.  Johnson,  138  N. 
•\  3!i2,  45  SB  844;  Smith  v.  Ingram, 
I  lit  N.  C.  100,  40  SE  984,  <1  LRA  878; 
Wit<-.hov1a  Nat.  Bank  v.  Ireland,  122 
r^,  ('.  B71,  29  RE  835;  Wood  v.  Wheeler, 
106  K.  C.  612,  11  SE  590;  Thompson 

V  Hiritth,  10«  N.  C.  357,  11  SB  278; 
P.utlitrig  V.  RTkletds,  108  N.  C.  289,  10 
HU  Bb8;  Wynne  v.  Small,  102  N.  C. 
113,  8  RI3  912;  Robblns  v.  Harris,  98 
H.  C.  657,  2  SE  70;  Sims  v.  Ray,  96 
I^.  C.  37.  2  SE  443;  McGlennery  v. 
5llllir,  00  K  C.  215;  Clayton  v.  Rose, 
H7  N.  C.  108;  Scott  v.  Battle,  66  N.  C. 
1K4,  39  AmR  694;  Lambert  V.  Kinney, 
71  N.  O.  348;  Woodboume  v.  Qorrel, 
tin  N.  r  82;  Aslcew  v.  Daniel.  40  N.  C. 
V2\:  Iten  V.  I^wle,  30  N.  C.  70,  47 
Aiuli  338;  Den  v.  Fletcher.  23  N.  C. 
813;  OIlchrlBt  v,  Bule.  21  N.  C.  846; 
Ortien  V.  BrnntQn.  H  N.  C.  600;  Den 
V.  Wilson,  13  N.  C.  306:  Den  v.  Bar- 
fluli),  8  N,  C.  301.  Bee  also  HInton  v. 
Fsrrebee,  107  N.  C.  164,  12  SE  236; 
l^liA*'  V.  La  Reque,  106  N.  C.  801. 
'  ^s  V.  riowers,  101  N.  C, 

WaM  V,  Neablt,  94  N. 
-.  Cohm.  II  N.  C,  75; 
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Towica  T.  Fisner,  77  N.  C  427;  Doe  v. 
Player.  72  N.  C.  94. 

Ofa. — Dencenhart  v.  Cracraft,  26  Oh. 
St.  549;  LDdlow  v.  (yNeU,  29  Oh.  8L 
181:  Carney  v.  Hopple.  17  Oh.  St.  39; 
Worthln^on  v.  Young,  6  Oh.  313; 
Brown  v.  Farran,  3  Oh.  140. 

Pa. — Spencer  v.  Reese,  165  Pa.  ISS. 
30  A  722;  MUler  v.  Wentworth,  82  Pa. 
290:  Graham  v.  Long,  <5  Pa,  383; 
McCkndlees  v.  Engle,  51  Pa.  309; 
Haines  v.  Elite,  24  Pa.  263;  West  v. 
West,  10  Serg.  A  R.  445;  Jourdan  v. 
Jonrdan.  9  Serg.  &  R.  268,  11  AmD, 
724;  Fowler  v.  McClurg,  6  Serg.  &  R. 
143;  Watson  v.  Mercer,  6  Serg.  A  R 
49,  9  AmD  411;  Thompson  v.  Morrow. 
5  Serg.  A  R.  289,  9  AmD  85S;  Kirk 
V.  Dean,  2  BInn.  341;  Caldwell's  App., 
4  Pa.  Cas.  207.  7  A  211;  Miller  t.  Hftr- 
bert,  6  Phila.  531  [all  4  WklyNC  325]; 
Tarr  v.  Gladlng,  1  Phila.  370.  See 
also  Hafley  v.  Carey,  73  Pa.  421; 
Moore  v:  Cornell,  68  Pa.  320;  Stoops 
V.  Blackford,  27  Pa,  213. 

S.  C. — Gainey  v.  Anderson,  87  S.  C. 
47,  88  SE  888,  31  LRANS  323;  McKen- 
ale  T.  Sifford.  62  S.  O.  104.  29  SB  288; 
Townsend  v.  Brown.  16  S.  C.  91. 

Tenn. — Eldrldge  v.  Hunter,  125 
Tenn.  309,  143  SW  892,  40  LRA14a 
828;  Smith  v.  Cross,  125  Tenn.  159. 140 
SW  1060;  Funkhouser  v.  Fowler,  117 
Tenn.  539,  101  SW  769;  Hull  T.  Glenn. 
101  Tenn.  112,  46  SW  766;  RMnra  v. 
Wheaton.  88  Tenn.  666,  12  SW  689; 
Robinson  V.  Queen,  87  Tenn.  445,  11 
SW  18,  10  AmSR  690.  S  LRA  214: 
Shelton  T.  Hurst,  16  Lea  470;  Mash 
T.  Russell.  1  Lea  643;  Murdoch  v. 
Memphis,  etc»  R.  Co.,  7  Baxt.  657; 
McCallum  v.  Petigrew,  10  Helsk.  394; 
Mount  T.  Kesterson,  6  Coldw.  452; 
Prater  v.  Hoover,  1  Coldw.  644;  Wood- 
rum  V.  Kirkpatrlck,  2  Swan  218;  Scott 
V.  Buchanan,  11  Humphr.  468;  Ward 
V.  Daniel,  10  Humpbr.  603;  Perry  v. 
Calhoun,  8  Humphr.  551;  Montgomery 
V.  Hobson,  Meigs  437;  Thomason  v. 
Hays,  (Ch.  A.)  62  SW  336;  Davis  v. 
Bowman,  (Ch.  A.)  46  SW  1039. 

Tex. — Tlppett  v.  Brooks,  96  Tex. 
336,  67  SW  495  [den  writ  of  error  28 
Tex.  Civ.  A.  107,  67  SW  612];  Par- 
ker v.  Chancellor,  73  Tex.  475.  ll'SW 
503;  Coffey  v.  Hendricks,  66  Tex.  676, 
2  SW  47;  Cole  v.  Bammel,  62  Tex. 
108;  Mullins  v.  Weaver.  57  Tex.  6; 
Fitzgerald  v.  Turner,  43  Tex.  79; 
Smith  V.  Elliott,  39  Tex.  201;  Reagan 
V.  Holliman,  34  Tex.  403;  Cross  v. 
B^vertB.  28  Tex.  623;  Berry  V.  Donley, 
26  Tex.  737;  Roy  v.  Bremond,  22  Tex. 
626;  Hollis  v.  Francois,  6  Tex.  195.  51 
AmD  760;  Callahan  v.  Patterson,  4 
Tex.  61,  51  AmD  712;  Nichols  v.  Gor- 
don, 25  Tex.  Suppl.  109;  De  West  V. 
Barthelow.  (Civ.  A.)  186  SW  86: 
Blume  V.  White,  (Civ.  A.)  Ill  SW 
1066;  McD&nlel  v.  Garrett,  11  Tex. 
Civ.  A.  57,  31  SW  721. 

Vt. — Sumner  v.  Wentworth,  1  Tyler 
42. 

Va.— Healy  v.  Rowan,  5  Gratt.  (46 
Va.)  414.  52  AmD  94.  See  also  Shanks 
T.  Lancaster.  6  Oratt.  (48  Va.)  110.  50 
AmD  1D8;  Harvey  v.  Pecks,  1  Munf. 

(15  Va.)  618. 

W.  Va.— RoUIns  v.  Menager,  22  W. 
Va.  461;  McMulIen  v.  Eagan,  21  W. 
Va.  233;  Qillesple  v.  Bailey,  12  W.  Va. 
70,  29  AmR  446. 

"It  has  long  been  settled  by  the 
decisions  of  this  court,  rendered  by 
founders  of  much  of  our  Jurispru- 
dence, not  only  that  the  privy  exam- 
ination of  and  acknowledgment  by  a 
married  woman  are  absolutely  essen- 
tial to  the  passing  of  her  title  to  land 
by  deed,  but  also  that  the  only  evi- 
dence which  the  law  will  admit  that 
the  things  essential  to  the  complete- 
ness thoreof  actually  took  place  la 
the  certificate  of  the  officer  stating 
them,  or  the  judgment  of  a  court 
correcting  such  certificate  in  accord- 
nnca  with  the  statute  so  as  to  show 
them.  Until  the  passage  of  the  stat- 
ute, the  certificate  was  the  only  evi- 
dence, and  where  It  did  not  contain  all 
the  law  required  the  deed  fatted, 
l^oney  v.  Adamson,  48  Tex.  619; 
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Berry  v.  Donley,  28  Tex.  737.  Th. 
only  change  the  statute  makes  is  loi 
permit  the  facts  which  actually  ei-i 
Isted  and  ought  to  have  been  suted 
In^  but  were  omitted  from,  the  ocni:i-i 
cate  to  be  established  and  evidenced 
by  Judgment  in  an  action  brought  fo« 
that  purpose  within  the  time  ptk^ 
scribed  by  law,  and  it  must  fofloss 
that  such  facts  can  be  shown  ocl^ 
in  two  ways  for  the  purpose  of  paw- 
ing the  title  of  the  married  wom».i; 
(1)  By  the  oertiflcate;  or  (2)  by  jndp. 
ment  as  stated."  Per  Williams,  j,, 
in  Veeder  v.  GItmer,  (Tex.)  129  SW 
596.  696  [rev  (Civ.  A.)  120  SW  5^1 
"The  first  In  order  and  the  first  ii 
importance  [in  taking  the  ackno<r1< 
edgment  of  a  married  woman]  Is.  itial 
the  wife  shall  be  examined  pnvily  ant 
apart  from  her  husband."  Per  Wood& 
J.,  in  Laidley  v.  Knight,  23  W. 
735,  741. 

[a]  OoMlnatva jprerauptlom  o<  eo»< 
rtrawt. — The  acknowleakmeDt  and 
consent  that  conveyance  may  be  r«^- 
corded  must  be  the  free  act  of  the 
wife,  and  unless  the  aclcDOwledgmenK 
Is  made  and  the  consent  irlven  etspsf 
rately  and  apart  from  the  husband,  I 
the  presumption  that  she  did  not  act  I 
freely  and  without  constraint  arises 
as  a  matter  of  law,  and  la  conclnsfie.  I 
Moorman  v.  Board,  11  Busb  <Ky.)  135.  ' 

St>]  A  AmA  of  a  bomMtaad  owned 
occupied  by  a  married  man.  not 
separately  acknowledged  by  his  wife 
as  required  by  statute,  la  void.  Sins 
V.  Sims.  166  Ala.  141,  51  8  721. 

[c]  A  leaM  of  lands  of  the  wtfe, 
given  by  the  husband  and  wife  with- 
out a  privy  examination  of  the  latter, 
is  void  as  to  her,  and  the  husband  car 
acquire  no  interest  In  the  rents  anl 
profits  of  the  land  by  such  lease. 
Richardson  v.  Richardson,  150  S.  C. 
649,  64  6E  510,  134  AmSR  94S. 

[d]  Belease  of  eqnltable  rlght^.t 
wife  cannot  release  her  equitable  righ* 
In  land,  without  privy  examination 
of  her,  any  more  than  she  can  a  leEa] 
title.  Counts  V.  Oeiger,  1  CaU  (5  Va.) 
190. 

[e]  Oeaeral  eatate^A  conve)-ance 
by  a  married  woman  of  real  estate  be- 
longing to  her  general,  and  not  her 
personal,  estate,  which  is  executed 
without  a  privy  examination,  as  re- 
quired by  statute,  is  of  no  validity 
Thomason  v.  Hays,  (Tenn.  Ch.  A.)  ii 
SW  836. 

[f]  Am  Iwrtznment  asaonted  la  sa- 
othw  state,  where  the  statutes  do  not 
require  the  separate  examination.  Is 
ineffectual  in  the  state  where  the  land 
lies,  if  the  statutes  of  the  latter  state 
require  such  examination.  Dalton  v. 
Murphy,  30  Miss.  69;  Smith  v.  Ingram, 
130  N.  C.  100.  40  SE  984,  61  LRA  &78. 

[g]  Time  of  pxlvy  «3nuiiIixatloB.— 
In  North  Carolina  the  privy  examina- 
tion of  the  wife  is  required  to  be  taken 
after  the  instrument  has  been  ac- 
knowledged In  open  court  by  both  hus- 
band and  wife.  Barrett  v.  Barrett,  1-0 
N.  C.  127,  26  SE  691,  36  LRA  iH; 
Ferguson  v.  Klnsland,  93  N.  C.  337: 
Southerland  v.  Hunter.  93  N.  C.  310; 
McGlennery  v.  Miller,  90  N.  C.  515; 
Jones  v.  Lewis,  30  N.  C.  70.  47  AmD 
338;  Gilchrist  v.  Bule.  21  N.  C  146: 
Sutton  V.  Sutton,  18  H.  C.  582;  Bur- 
gess V.  Wilson,  13  N.  C.  206.  Time  of 
acknowledgment  generally  see  supn 
fil  130-13S 

[h]  When  the  cnataa  was  p»»> 
eat  at  tbe  time  the  wife's  acknowl- 
edgment was  taken,  and  waa  oognlsut 
of  the  fact  that  It  was  not  taken 
privily  and  apart  from  her  husbaiKl. 
the  deed  is  void  as  against  the  wife- 
De  West  v.  Barthelow,  (Tex.  Civ.  A) 
136  SW  86. 

[1]  The  lastnunent  ereattag  » 
charge  on  tte  wife's  property  is  In- 
valid where  she  was  not  prlTll* 
examined.  Wachovia  Nat.  Bank  v. 
Ireland,  122  N.  C.  671,  29  SB  835. 

[J]  A  release  of  dower  dnrlag  eor- 
ertnre  can  only  be  by  privy  examina- 
tion of  the  wife  before  the  proper 
ollleer.   Oainey  t.  Anderson,  2?  8.  c 
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t€^e»8ity  tor  a  privy  examination.*' 

TFli.*  purpose  of  requiring  a  privy  examination  ia 
o  secure  freedom  of  will  and  action  on  the  part  of 
"Wife  by  protecting  her  against  the  undue  influ- 
?noe  or  eoertsion  which  might  othcnriae  be  exercised 
t»y   lier  husband and  it  therefore  follows  that  the 

KT.  68  BE  S88,  SI  LRAVTS  323  and 
no  ;  McKenzie  v. 'SiSord.  62  S.  C. 
i04.      29  SB  3Sfi. 

CkI  XnRtnuiMBt  axAcaM  1i«fora 
tx^m,xrximg*. — deed,  when  executed  by 
a  '1  xinmarried  woman,  may  be  ac- 
Kno-wledgred  by  her  as  feme  sole  after 
she  marries.  Kinr  v.  Davis,  13  Pa. 
Oo.  657.  See  also  Xatham  v.  Bowen, 
&2  C.  337.    In  Darden  v.  Neuse, 

«i.c..   Steamboat  Co.,  107  N.  C.  437,  12 
K  E    46,  it  was  held  that  an  executrix 
■who  while  sole  entered  Into  an  agree- 
nient  to  lease  land  belonging  to  the 
estate  was  competent  to  acknowledge 
t.Y\e>    lease  for  registration  after  her 
Tna.z-1-lage,  without  being  privily  ex- 
amined.   But  see  Johnson  t.  Walton, 
1.     Sneed  (Tenn.)  2S8  (where  It  was 
hel<3   that  an  acknowledgment  of  a 
ma.rTlage  contract,  taken  after  the 
xnarriage  without  the  privy  examina- 
-tion  of  the  wife,  was  a  nullity,  al- 
thou^b   the  contract  waa  executed 
before  the  marriage). 

[1]     Ufe  ectate  In  hubaad;  r«- 
'Buunaes  In  wlfe.^ — ^Where  a  husband 
owned  a  life  estate  in  land  occupied  by 
blxnself  and  wife  as  a  homestead,  and 
the  wife  owned  a  vested  remainder  In 
fee.  the  grantee  in  their  conveyance 
had  the  whole  title  after  the  bus- 
hand's    death,    notwithstanding  the 
fact  that  the  wife  was  not  examined 
separate  and  apart  from  the  husband. 
<:aznpbell  v.  Noble,  146  Ala.  233,  236, 
41  S  746  (where  the  court  said:  "If 
the  deed  had  been  confined  to  the 
•conveyanoe  of  Susan's  remainder  In- 
terest In  the  estate,  it  Is  quite  clear 
that  no  exatDinatlon  of  the  wife  sep* 
arate  and  apart  from  the  husband 
-would  have  been  required  or  neces- 
sary to  the  validity  of  the  convey- 
ance, since  there  would  have  been 
no  conveyance  of  the  husband's  home- 
stead.   We  are  of  the  opinion,  under 
the  above  authorities  and  reasoning, 
that  the  conveyance  was  a  valid  one 
of  the  wife's  fee  In  the  land"). 

[m]  OniMtfoii  endued'  "bf  etaom 
error.— -In  colonial  days  in  Penn- 
sylvania a  custom  grew  up  of  taking 
married  women's  acknowledgments 
-without  prl.vy  examination,  and  con- 
veyances so  acknowledged  were  up- 
held, the  court  applying  the  maxim, 
-Communis  error  facit  Jus.  Lloyd  v. 
Taylor,  1  Ball.  17,  1  L.  sd.  18:  Davey 
V.  Turner,  1  Dall.  11,  1  L.  ed.  IB.  See 
also  Kirk  v.  Dean,  2  BInn.  341;  Watson 
V.  Bailey,  1  Binn.  470,  2  AmD  462. 

Tni  Btatntes  not  dispensing  with 
-pxiVy  examination. — The  necessity 
for  a  privy  examination  of  a  married 
woman,  to  make  a  release  of  dower 
'by  her  effectual,  le  not  done  away 
with  by  Const.  (1866)  art  14  )  8, 
providing  that  "the  real  and  per- 
.sonal  property  of  a  woman,  held  at 
the  time  of  her  marriage,  or  that 
which  she  may  thereafter  acquire, 
either  by  gift,  grant.  Inheritance, 
devise  or  otherwise,  shall  not  be  sub- 
ject to  levy  ^nd  sale  for  her  hus- 
.MAd's  debts,  but  shall  be  held  as 
her  separate  property,  and  may  be 
bequeathed,  devised  or  alienated  by 
her  the  same  as  If  she  were  unmar- 


ried; provided^  that  no  gift  or  grant 
from  the  husband  to  the  wife  shall 
be  detrimental  to  the  Just  claims  of 
his  creditors"  or  by  14  St.  826,  pro- 
viding that  "all  deeds,  mortgages  and 
legal  Instruments  of  whatever  kind 
shall  be  executed  by  her  in  the  same 
.manner,  and  bave  the  same  legal 
force  and  effect,  as  if  she  were  un- 
married."   Townsend  v.  Brown,  16 

a.  c.  91. 

[o]  The  prwunptton  of  law  Is 
that  the  acknowledgment  of  a  mar- 
ried woman  was  taken  In  the  absence 
lOf  .the-bnatiand  "for  the  law  presumes 


that  the  clerk  did  his  duty,  and  a 
bare  preponderance  of  evidence  will 
not  be  sufficient  to  overturn  this  pre- 
sumption." Jett  V.  Kogers,  12  Bush, 
(Ky.)  564,  568. 

[p]  Where  the  oertUleate  of  ao- 
knowledoment  does  not  expressly 
recite  that  the  wife  was  examined 
"separate  and  apart  from  her  hus- 
band," Ijt  is  open  to  the  parties  to 
show  that  she  was  not  so  examined. 
Adams  V.  Smith.  11  Wyo.  200,  70  P 
1043. 

[q]  Where  tb*  wife  acted  with 
pexfeot  freedom  her  conveyance  may 
be  upheld,  notwithstanding  the  lack 
of  a  privy  examination.  Womack  v. 
Womack,  8  Tex.  397,  414,  68  AmD  119 
(where  Hemphill,  C.  J.,  delivering  the 
opinion  of  the  court,  said:  "The  stat- 
ute which  prescribes  the  mode  of 
conveying  the  wife's  property  does 
not  expressly  declare  absolutely  void 
any  other  mode  of  conveyance.  It 
seems  from  its  terms  to  have  had  but 
one  object  In  view,  and  that  was  to 
secure  the  freedom  of  will  and  ac- 
tion on  the  part  of  the  married  wo- 
man. If  she  was  free  to  act  and  so 
declared  It,  and  that  she  did  not  wish 
to  retract,  all  the  circumstances  con- 
curred which  were  made  necessary 
by  the  law  to  pass  her  title  to  the 
property.  Now,  although  there  was 
no  privy  examination  In  this  case, 
yet  the  facts  show  that  there  was  the 
most  perfect  freedom  on  the  part  of 
the  wife;  that  In  fact  she  was  the 
principal  actor;  that  she  not  only  as- 
sented to  the  conveyance  at  the 
time  of  its  execution,  but  that  she 
always,  up  to  the  time  of  her  death, 
remained  satisfied  with  her  act,  and 
did  at  no  time  wish  to  retract"). 

tr]  Seed  executed  by  attorney  for 
wlre.^A  deed  of  a  married  woman's 
land,  executed  by  her  husband  and 
another  and  a  power  of  attorney  from 
the  wife,  which  power  of  attorney 
is  privily  acknowledged  by  her,  is 
valid,  although  the  deed  itself  is  not 

Srivlly   acknowledged   by   the  -wife, 
folan  V.  Moore,  96  Tex.  341,  72  SW 
583,  97  AmSR  911  [rev  (Civ.  A.)  70 

[a]  Daring-  the  lifetime  of  the 
husband  an  exception  that  there  is  a 
defect  In  the  privy  examination  of  the 
wife  in  a  conveyance  of  the  hus- 
band's land  is  irrelevant  In  nn  action 
Involving  the  question  of  titie  there- 
under. Powers  V.  Baker,  162  N.  C. 
718.  68  BE  203.  . 

67.  Stevenson  v.  Brasher,  90  Ky. 
23.  13  SW  242,  11  KyL  799. 

88.  U.  8.— Hits  V.  Jenks,  123  XT.  S. 
297.  8  set  143.  31  L.  ed.  156;  Drury 
V.  Foster,  S  Wall.  24,  17  L.  ed.  780; 
Hepburn  v.  Dubois,  12  Pet.  345,  9 
Lu  ed.  1111.  Bee  also  Holladay  v. 
Daily,  19  Wall.  60C  22  L.  ed.  187. 

Cal. — Landers  v.  Bolton,  26  Cal. 
39S:  Pease  v.  Barbiers.  10  Cal.  486. 

Dak. — Wambole  v.  Foote,  3  Dak.  1, 
2  NW  839. 

lU.'—Saasenberg  v.  Huseman,  182 
III.  341,  55  NE  846;  Stuart  v.  Dutton, 
39  111.  Bl. 

Ky.— Harnett  v.  ShacWeford,  6  J. 
J.  Marsh.  582,  22  AmD  100. 

Md.— Webster  v.  Hall,  2  Harr.  & 
M.  19,  I  AmD  870. 

Mloh.— Fisher  v.  Melster.  24  Mich. 
447;  Dewey  v.  Campau,  4  Mich.  666. 

Miss. — ^Bernard  v.  Mder,  50  Ulss. 
336;  Byrne  v.  Taylor,  46  Miss.  95; 
Love  V.  Taylor,  26  Miss.  567. 

Mo. — Steffen  v.  Bauer,  70  Mo.  399; 
Wannell  v.  Kem.  67  Mo.  478. 

N.  J. — Corby  v.  Draw,  SB  N.  J.  Bq. 
887,  86  A  827. 

N.  T.— Jlelmflflld  r.  Brady,  88  Hun 
404  latt  108  N.  T.  624.  16  NB  428]; 


officer  taking  the  acknowledgment  and  the  wife 
must  be  together  at  the  time  when  the  acknowledg- 
ment is  taken,  so  that  he  mar  determine  whether 
she  ie  acting  of  her  own  free  will."' 

In  tike  absence  of  a  statute  requiring  it,  a  privy 
examination  of  the  wife  is  not  necessary,'*^  and 

-Merlam  v.  Harsen,  2  Barb.  Ch.  232. 

N.  C. — McOlennery  v.  MtUer,  90  N. 
C  216. 

Oh. — Chesnut  v.  Shane,  16  Oh.  599, 
47  AmD  387;  Good  v.  Zercher,  12  Oh. 
364;  Brown  v.  Farran,  3  Oh.  140. 
„  Pa.-— Blngler  v.  Bowman,  194  Pa. 
210,  45  A  80;  Miller  v.  Wentworth,  82 
Pa  280;  Rumfelt  v.  Clemens,  46  Pa. 
455;  {loseburgh  v.  Sterlltig.  27  Pa. 

R.  L — Chundilll  V.  Monroe,  1  R.  L 

209. 

Tex. — Angler  v.  Coward,  79  Tex. 
551,  16  SW  698;  Coombes  v.  Thomas, 
57  Tex.  321;  Mullins  v.  Weaver.  57 
Womack  v.  Womack,  S  Tex. 
397^  58  AmD  119;  HoUIs  T.  FrviOolB. 
5  Tex.  195.  61  AmD  760. 

Oeil  v.  Oeil.  101  Va.  772,  45  SE 
826;  Counts  v.  Gelger.  r  CaU  (6  Va.) 

^  Eh^.<— Qoodchlld  v:  Dougal,  3  Ch, 

,..?••.  J J^**!®""  "^^  123  Tenn.  608. 

511,  130  SW  842.  30  LRANS  358,  Ann 
CBS1912C  329  (where  ,It  Is  said:  "It 
Is  clear  that  if  the  officer  taking  the 
privy  examination  of  the  married  wo- 
man does  not  have  a  personal  Inter- 
view with  her,  and  does  not  propound 
the  required  questions  to  her  while 
In  her  presence,  he  cannot  determine 
Judicially  whether  the  deed  has  been 
executed  in  the  manner  and  under  the 
conditions  that  the  law  requires  In 
order  to  make  a  valid  conveyance  of 
a  married  woman's  estate.  This  Is 
manifest  from  the  language  of  the- 
statute  itself.  The  off^r  Is  to  de- 
termine as  a  matter  of  Judicial  Judg- 
ment that  she  did  execute  the  instru- 
ment freely,  voluntarily,  and  under- 
standingly,  and  without  compulsion 
or  constraint  from  her  husband;  and 
this  he  cannot  do  out  of  her  presence, 
because  her  appearance,  manner,  and 
demeanor  may  become  more  potent 
factors  in  ascertaining  the  truth  of 
this  than  mere  formal  answers  to 
questions"). 

[al  Separate  acknowledgment  ean- 
Bot  be  taken  by  telephone  conversa>- 
tlon. — Wester  v.  Hurt,  123  Tenn.  508, 
130  SW  842.  30  LRANS  358  and  note 
AnnCa8l912C  329  and  note. 

[b}  Xmtwaohuest  of  oertUoate.— 
A  certificate  regular  on  its  face  can- 
not be  impeached  by  evidence  that 
the  acknowledgment  was  taken  over 
the  telephone.  In  the  absence  of  any 
showing  of  fraud  or  duress.  Ban- 
ning y.  Banning-.  80  Cal.  271,  22  P 
210.  18  AmSR  iSfe. 

.,™'.  Ala.— Campbell  v.  Noble.  145 

■^1^  IH-  t^«^  V-  Roper.  86 

Ala,  210,  5  S  459;  Dawson  v.  Burrus. 
78  Ala.  Ill:  Butts  v.  Broughton,  7^ 
Ala.  294;  Forsyth  v.  Freer.  62  Ala. 
448:  Welner  v.  Sterling,  61  Ala.  98: 
Fisfc  V.  Stubbs,  80  Ala.  335, 

Cal. — Clements  v.  Stanton,  47  CaL 
«0.  See  also  Gallagher  v.  Pine.  51 
Ca.1.  94. 

N.  T.— Wiles  V.  Peck,  26  N.  Y.  42; 
Tale  V.  Dederer,  18  N.  T.  266,  72  AmD 
503;  Richardson  v.  Pulver.  63  Barb.  67; 
Blood  V.  Humphrey,  17  Barb.  660; 
Allen  V.  Heynolds.  36  N.  T.  Super. 
297;  Andrews  v.  Shaffer.  12  HowPr 

Tenn.— Zuorarello  v.  Randolph, 
(Ch.  A.)  68  SW  468. 

Tex. — Harvey  v.  Hill,  7  Tex.  691; 
Cameron  v.  Cuffie,  (Civ.  A.)  144  SW 
1024.  See  also  Groesbeck  v.  Bodman, 
73  Tex.  287,  11  SW  322. 

See  Piatt  v.  Brown,  80  Conn.  336. 
[a]    Selease  of  interest  In  father's 
estate. — ^An  Instrument  executed  *>"  - 
married  woman,  releasing  her 
est  in  her  father's  estate,  is 
deed  or  other  writing  purpo' 
be  a  conveyance"  wMiln  th 
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as  the  tendency  of  modern  legislation  is  to  dispense 
with  '  this  "useless  and  troublesome  formality 
handed  down  from^the  past,'"^  married  women's 
acknowledgments  are  now  taken  in  many  jurisdic- 
tions in  the  same'  manner  as  those  of  other 
persona.'^ 

[S  148]    (2)  Degree  of  Privacy  Beanired.  The 

language  of  the  particular  statute  of  course  de- 
termines in  large  measure  what  shall  constitute  the 
required  separate  examination,  h\it  a  substantia) 
compliance  with  the  directions  of  the  statute  is 
sufficient  the  object,  of  the  private  examination 
-is  to  discover  whether  the  wife  is  acting  of  her 
own  volition,"  and  in  any  event  it  must  be  taken 
out  of  the  hearing  of  the  husband  and  binder  con- 
ditions  which  will  prevent  him  from  influencing  the 
statements  of  the  wife  to  t^e  officer."  It  should 
properly  be  taken  with  the  wife  so  far  separated 
from  the  husband  that  he  cannot  communicate  with 
her  by  word,  look,  or  motion,  or  see  or  hear  any 
intimation  of  unwillingness  on  her  part,  for  other- 
wise she  has  no  opportunity  to  escape  coercion;'^ 


statute  requiring  a  married  woman 
to  be  privily  examined  apart  from  her 
husband  when  aoknowledffinff  such  a 
wrltlne.     French  v.  StnimDenK',  62 

Tex.  92. 

[b]  SeparaUou  agrteiucut. — ^The 
separate  acknowledgment  by  the  wife 
required  by  the  act  of  Pebr.  24,  1770 
(1  Smith  I^ws  p  S07:  Purdon  Dlff- 

ft  632  pi  22),  when  she  conveys  her 
nterest  In  real  estate,  Is  not  neces- 
sary to  an  agreement  of  separation, 
to  bar  her  right  of  dower.  Kaiser's 
Est..  199  Fa.  2«9,  49  A  79,  86  AmSR 
786. 

[cl  An  ordar  signed  by  a  hus- 
band and  wife,  assigning  a  portion  of 
a  preferred  claim  given  the  wife  un- 
der an  asslgflment  by  a  partnership 
of  which  her  husband  was  a  member, 
is  valid  without  a  privy  examination 
of  the  wife,  there  being  no  statute 
requiring  such  an  examination.  Zuc- 
carello  V.  Randolph.  <Tenn.  Ch.  A) 
68  SW  463. 

71.  Ball  V.  Paquin,  140  N.  C.  83, 
98.  52  SE  410,  S  LRANS  307. 

[a]  It  ts  only  wh«Te  a  oonveyanoe 
t^  made  of  the  -honiMtead  of  the  hus- 
band that  an  examination  of  the  wife 
separate  and  apart  from  the  husband 
is  required.  Spink  v.  Guarantee 
Bank.  etc.  Co..  (AlaJ  61  S  302; 
Campbell  v.  Noble,  145  Ala.  233,  41 
S  745;  Dawson  v.  BurruB,  73  Ala.  111. 

TS.    See  Infra  S  151. 

73.  Benedict  v.  Jones,  129  N.  C. 
470,  40  SE  221. 

74.  Oarth  v.  Fort.  15  Lea  (Tenn.) 
683. 

"The  guard  thrown  around  the 
married  woman  by  the  law,  requiring 
the  privy  examination.  Is  Intended  to 
furnish  her  the  means  of  information 
necessary  to  a  perfect  understand- 
ing of  the  act  she  is  called  on  to  per- 
form, and  to  protect  her  against  her 
own  Ignorance  of  what  may  be  the 
le^al  effect  of  her  act,  as  well  as 
afrainst  the  superior  knowledge,  cun- 
ning and  undue  Influences  of  others." 
Garth  V.  Port,  15  Lea  (Tenn.)  683, 
687. 

[a]  PrMumptloii  of  coexdon 
wtasr*  bwlHuid  prMMnt^ — ^Where  It 
appears  that  the  nusband  was  pres- 
ent during  the  examination,  the  pre- 
sumption that  the  wife  did  not  act 
freely  and  without  constraint  anseB 
as  a  matter  of  law.  Moorman  v. 
Board.  11  Bush  (Ky.)  135;  Woodhead 
V.  Poulds,  7  Bush  <Ky.)  222;  Allen 
V.  Shortrldge,  1  Duv.  (Ky.)  34;  Fisher 
V.  Meister,  24  Mich.  447.  But  see 
Norton  v.  Nichols,  35  Mich.  148 
<where  it  was  held  that  the  wife,  by. 
her  deliberate  conduct,  had  estopped 
herself  from  taking  advantage  of  the 
tecbnlcailty). 

7B.  Russell  T.  Umphlet.  t1  Ark. 
^89;  Belo  v.  Mayes,  7S  Ho.  67;  Stef- 


fen  v.  Bauer,  70  Mo.  399;  McCandlesa 
V.  Bngle,  51  Pa.  309. .  See  also  Kava- 
naugh  v.  Day,  10  R.  I.  393,  14  AmR 
691. 

[a]  Ooardve  presence; — ^Where  a 
married  woman  objected  to  signing 
a  deed  of  real  property,  and  was 
thereupon  addressed  by  her  husband 
in  harsh,  threatening,  and  abusive 
language,  although  not  in  the  pres- 
ence of  the  acknowledging  officer,  and 
Immediately  thereafter  Jn  the  pres- 
ence of  her  husband  she  acknowl- 
edged the  same  to  be  her  voluntary 
act,  etc..  It  was  held  that  the  pres- 
ence of  the  husband  was  a  coercive 
presence  and  that  the  acknowledg- 
ment was  not  taken  "separately 
apart"  from  him  In  the  spirit  and 
meaning  of  the  statute,  and  there- 
fore the  instrument  was  ineffectual 
to  pass  her  interest  in  the  land.  Ed- 
gerton  v.  Jones,  10  Minn.  427. 

n.  Belo  v.  Mayes,  79  Mo.  67;  Mo- 
Candless  v.  Engle,  61  Pa.  309.' 

[a]  Pzlvnejr  held  mttdent. — Where 
the  wife's  examination  was  taken  on 
a  porch  outside  the  room  In  which  the 
husband  was  lying  down  with  his 
head  toward  her,  it  was  held  that  she 
was  examined  separate  and  apart 
from  him  as  required  by  law.  Webb 
V.  Webb,  87  Mo.  540.  A  conveyance 
executed  by  a  husband  and  wife  will 
not  be  annulled  on  the  ground  that 
ft  was  not  executed  and  acknowledged 
In  accordance  with  the  statute,  whfre 
the  certificate  recites  that  It  was 
explained  to  the  wife  separate  from 
her  husband,  and  It  appears  that  the 
husband  was  not  In  the  room  nor  in 
sight  of  the  wife  at  the  Xime  the 
clerk  took  the  acknowledgment. 
Moorman  v.  Board,  11  Bush  (Ky.) 
135. 

77.  Donahue  v.  Mills,  41  Ark.  421; 
Hall  V.  Castleberry,  101  N.  C.  153, 
7  SB  708.  But  see  Webb  V.  Webb, 
8?  Mo.  540. 

[a]  Where  presenoe  In  zoom  Im- 
materlaL — In  tne  separate  acknowl- 
edgment of  a  deed  by  a  married  woman 
it  is  not  necessary  to  the  validity 
of  her  examination  that  her  husband 
should^  go  out  of  the  room,  If  he  goes 
far  enough  away  from  her  to  leave 
her  free  to  express  to  the  clerk  her 
desire  with  respect  to  the  deed.  Hall 
v.  Castleberry,  101  N.  C.  168,  7  BE 
706.  See  also  Hiidbaugh  v.  Orover, 
2  KyL  223. 

[b]  An  aoknowlednMnt  nuide  on 
horsebaok,  where  the  husband  was  on 
another  horse  only  six  or  eight  feet 
away,  but  not  near  enough  to  hear 
what  was  said,  was  held  sufHcient. 
Meyer  v.  Gossett,  38  Ark.  377. 

78.  Rainey  T.  Gordon,  6  Humphr. 
(Tenn.)  346. 

n.  Hadley  v.  Gelger,  9  N.  J.  L. 
226;  Jones  v.  Maffet,  6  Berg.  &  R. 


but  if  the  examination  is  under  such  circumstances 
of  separation  of  the  spouses  that  the  wife  is  at 
liberty  to  express  her  will  and  desire  freely  and 
voluntarily  it  is  sufficient,  although  the  husband  ia 
physically  present  at  the  place  where  it  ia  con- 
ducted." 

Presence  of  persoiu  other  than  hosband.  The 

examination  need  not  be  private  in  any  legal  or 
other  sense  except  that  it  is  to  be  conducted  separate 
and  apart  from  the  husband,^^  and  accordingly  the 
presence  of  a  person  other  than  the  hnsband  Till 
not  invalidate  the  acknowledgment." 

149]  f.  Employment  of  Interpreter.  If  the 
woman  -  is  a  foreigner  and  does  not  understand 
English,  the  officer  should  conduct  the  examination 
and  make  the  necessary  explanation  through  the 
medium  of  a  sworn  interpreter,***  and  if  she  is  deaf 
and  dumb  it  is  proper  for  the  officer  to  communi- 
cate with  her  through  the  medium  of  a  person 
accustomed  to  converse  with  her  by  means  of 
signs." 

150]   g.  Af^owledgments  Taken  ontside  the 

(Pa.)  523;  Cleveland  v.  Smith,  (Tex. 
Civ.  A.)  156  SW  247.  See  also  Deery 
V.  Cray,  6  Wall.  (U.  S.)  795,  18  L. 
ed.  653;  Bernard  v.  Elder,  60  Miss.  336. 

[a]  The  psesence  of  tke  rreiittt 
d6es  not  vitiate  the  acknowle»ment. 
Tlppett  V.  Brooks.  28  Tex.  Civ.  A 
107.  67  SW  512  [den  writ  Of  error 
95  Tex.  335,  67  SW  495]. 

[b]  SxaminaUos  In  open  oonvfe— 
The  separate  examination  may  as 
well  take  place  in  open  court  as  be- 
fore a  single  q^cer.  Rainey  v.  Gor- 
don, 6  Humphr.   (Tenn.)  34S. 

80l  Norton  v.  Meader,,lS  F.  Cas. 
No.  10,361.  4  Sawy.  60S  [dff  11  Wall 
442,  20  L.  ed.  184]. 

[a]  Swearinf  of  ttttezprator  tbe 
Sroper  practice.  'Where  the  Instru- 
ment is  explained  through  the  me-- 
dlum  of  an  Interpreter  to  a  married 
woman  who  does  not  understand  Kng- 
Ilah,  It  Is  the  proper  practice  for  the 
interpreter  to  be  sworn.  Waltee  v. 
Weaver.  67  Tex.  569. 

[b]  The  woman's  statement  Utat 
■he  did  &Qt  nnderstand  the  effect  of 
her  deed  will  not  authorize  setting 
It  aside,  when  no  fraud  on  the  part 
of  the  grantee  is  shown  and  the  privy 
examination  was  very  carefully  con- 
ducted through  an  Interpreter  of  her 
own  selection,  although  It  doea  not 
appear  that  the.  interpreter  was 
sworn.  Wbltee  v.  Weaver,  57  Tex. 
569,  572,  where  the  court,  per  Stoy- 
ton,  A.  J.,  said:  "She  cannot  be  heard 
to  say  that  he  was  incompetent  or 
corrupt,  nor  that  he  failed  to  cor- 
rectly Interpret." 

[c]  A  regular  oertifloate  cannot 
be  Impeaoheo,  In  the  absence  of  fraud 
or  duress,  by  showing  that  the  inter- 
preter did  not  correctly  Interpret  the 
contents  of  the  deed  conveying  her 

S"  nd,  but  told  her  It  was  a  mortgage. 
3  Arnaz  v.  Eacandon,  59  Cal.  486; 
Herring  v.  White,  6  Tex.  Civ.  A.  219, 
25  SW  1016.  See  also  Spurgm  v. 
Traub,  66  111.  170.  Conclusiveness  of 
certificate  generally  see  Infra  ||  267- 
270. 


rd]    rorelgiier  nnderetandlny  Bug- 

llsn^-— The  failure  to  employ  an  In- 
terpreter will  not  Justify  an  appel- 
late court  in  disturbing  a  Judgment 
upholding  the  acknowledgment,  where 
it  appears  that  the  court  and  Jury 
below  were  satisfied  that  the  woman, 
although  a  foreigner,  understood 
English.  PfeUter  v.  Rlehn,  13  Cal.  643. 

[e]  In  the  absenee  of  atatnteiy 
WmamMft  the  ofncer  has  no  power  to 
take  an  acknowledgment  through  the 
medium  of  an  interpreter.  Dewey  v. 
Campau,  4  Mich.  665.  See  also  Har- 
rison V.  Oakman,  66  Mich.  890,  23 
NW  164;  Fisher  v.  Helater,  24  Mich. 
447. 

81.  Matter  of  Harper,  6  M.  *  (}. 
782.  46  ECL  712.  184  Rwrint  1087. 
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State.  The  general  rale  that  an  acknowledgment 
taken  outside  the  state  where  the  land  lies  must 
conform  to  the  laws'  of  that  state^^  applies  to 
acknowledgments  by  married  women."* 

[$  151]  2.  Where  Separate  Acknowledgment  Not 
Beqnired— a.  Statutory  Authority  to  Convey  as 
Feme  Sole.  Where,  by  statute,  a  married  woman  is 
authorized  to. convey  as  a  feme  sole,  the  acknowledg- 
ment eeases  to  be  essential  to  the  validity  of  the 
instrument^  and  may  be  taken  and'  certified  in  the 
same  manner  as  one  by  any  other  person  under  no 
l^:al  disability.^  Consequently,  where  such  statutes 
exist,  a  privy  examination  of  the  wife  separate  and 
apart  from  her  husband  is  no  longer  requisite,^ 
as  has  been  frequently  held  in  the  case  of  a  con- 
veyance of  the  wife's  separate  estate;"  nor  is  a 
disclaimer  of  eoereion  or  compulsion  essential  to 


as.    See  aupra  I  140. 

83.  McDanlel  v.  Qrace,  15  Ark. 
483;  Woods  v.  Polhemus,  8  Ind.  60; 
Dalton  V.  Murphy,  30  Mian.  59;  Har- 
mon V.  Taft.  1  Tyler  (Vt.  «). 

[a]  PrlTy  «xatnlii»tloiu— The  deed 
of  a  married  woman,  proved  In  a 
court  of  another  state  without  privy 
examination.  Is  in8Uflloi«nt  to  convey 
lands  lylns  in  Kentucky.  Steele  v. 
Lewis,  -1  T.  B.  Mon.  (Ky.)  48. 

[bl  iBstnunaait  •lEMitlTS  ivliM*  a^ 
knowladffed. — deed  made  In  Massa- 
chusetts in  1805  by  a  husband  and 
wife,  and  acknowledged  by  the  wife 
only,  i>aase6  the  Wife's  Interest  in 
land  In  Ohio  because  It  has  that  ef- 
fect in  Massachusetts.  Foster  v. 
Denntson,  9  Oh.  121.  But  a  deed  of 
lands  In  Missouri,  executed  by  a  hus- 
band and  wife  In  Illinois,  and  ac- 
knowledged before  a  notary,  although 
not  in  compliance  with  the  statute 
regulating  conveyances  then  In  force 
in  Illinois,  is  of  no  validity  as  against 
the  wife.  Reaume  v.  Chambers,  22 
Ho.  36. 

[c]   vadn  UM  irmr  ToA  atatut* 

the  aefcnowledvment  of  deeds  by 
married  womon  living  Out  of  the  state 
may  be  made  as  if  they  were  sole. 
Andrews  v.  Shatter,  12  HowPr  441. 
See  also  Flatt  v.  Brown,  80  Conn.  83$. 
8L    See  supra  S  41. 

85.  U.  8.— 8a<^ett  v.  McCaffrey, 
131  FedL  219,  65  CCA  20&  (construing 
the  Montana  statute). 

Ala. — Flsk  V.  Stubbs.  30  Ala.  335. 

Ark. — Crteeoe  v.  Hambrick,  47  Ark. 
235.  1  SW  150;  Stone  v.  Stone,  43  Ark. 
160:  Bryan  v.  Winbum,  43  Ark.  28; 
Roberts  v.  Wllcoxson,  36  Ark.  8B5. 
See  also  Donahue  v.  Mills,  41  Ark. 
421. 

111.— Bradshaw  v.  Atkins,  110  111. 
323;  Spurgln  v.  Traub,  65  111.  170. 

Ind. — Hubble  v.  Wright,  23  Ind, 
322. 

N.  Y. — Hulse  V.  Baoon.  40  App.  Dlv. 
89,  57  NTS  537  [aff  167  N.  T.  699,  60 
NE  1113];  Delafleld  v.  Brady.  38  Hun 
404  [afl  108  N.  Y.' 524.  16  KB  428]; 
Blood  Y.  Humphrey,  17  Barb.  660; 
^len  V.  Reynold)^  86  N.  T.  SuQer. 

N.  D. — ^Patnode  v.  Deschenes,  15 
N.  D.  100,  106  NW  573. 

Pa. — Jenkins  v.  Pittsburg,  etc.,  R. 
Co.,  210  Pa.  184.  59  A  823. 

[a1  Saolaratlon  of  homevtead. — 
A  wife  may  acknowledge  a  declara- 
tion of  homestead,  selected  by  her 
alone,  in  the  manner  provided  by  law 
for  the  acknowledgment  of  convey- 
ances of  real  property  by  persons 
other  than  married  women.  It  need 
not  be  acknowledged  In  the  manner 
required  by  law  in  the  case  of  the 
conveyance  by  a  married  woman  of 
her  separate  real  property.  Clements 
V.  Stanton,  47  Cal.  60. 

86.  Aria. — Charauleau  v.  Woffen- 
den,  1  Aria.  243,  2G  P  652;  Miller  v. 
Fisher,  I  Ariz.  232,  25  P  651. 

Ark. — Stone  T.  Stone,  43  Ark.  160. 
Iowa. — Orapenvether  v.  Fejervary, 
i  Iowa  16S,  74  AmD  186. 


Mich. — ^Watson* 
Mich.  457. 

N.  T.— Tale  v.  Dederer,  18  N.  Y. 
265,  72  AmD  503;  Rictiardson  v.  Pul- 
ver,  63  Barb.  67;  Blood  v.  Humphrey, 
17  Barb.  660;  Allen  v.  Reynolds,  36 
N.  T.  Super.  297;  Andrews  v.  Shaffer. 
12  HowPr  441. 

N.  D. — Patnode  v.  Eieschenes,  15 
N.  D.  100,  106  NW  678.  . 

Wis.— Hayes  v.  Fr«y,  64  Wis.  603, 
11  NW  695. 

[a]  Znatnuneat  antlioxtsiBr  wlfs 
to  oonvaj  as  fam*  mUt— "It  seems 
that  where  a  married  woman  claims 
under  an  Instrument  expressly  au- 
thorising her  to  convey  as  a  feme 
sole,  she  may  so  convey,  and  without 
privy  examination."  Per  Nell,  J.,  in 
Davis  V.  Bowman,  (Tenn.  Ch.  A.)  A6 
SW  1089,  1042  [clt  Peterson  v.  Rich- 
man,  93  Tenn.  Tl,  75,  26  BW  53]. 

87.  Sharpe  v.  McPlke,  62  Mo.  300; 
Sherman  v.  Turpin,  7  Coldw.  <Tenn.) 
382. 

\  [a]  TlM  AJaliaiBa  atatata  which 
makes  the  private  examination  of  a 
wife  apart  from  -  her  husband  essen- 
tial to  the  validltT  of  a  conveyance 
by  her  has  no  application  to  convey- 
ance of  her  separate  estate  under  the 
Alabama  act  ox  iSfiO,  which  makes  no 
distinction  in  the  mode  of  acknowl- 
edgment by  the  Husband  and  wife  In 
such  case.  Dawson  v.  Bumis,  73 
Ala.  Ill;  Flsk  v.  stubbs,  30  Ala.  335 
<a  conveyance  of  the  homestead  which 
was  the  wife's  separate  property). 
See  also  Campbell  v.  Noble,  145  Ala. 
233,  41  S  745. 

Sbl  The  Oeorrla  statats,  code 
706a,  providing  that  when  a  feme 
covert  has  any  right  In  lands  to  be 
conveyed,  and  consents  to  join  her 
husband  in  a  deed,  she  must  be  ex- 
amined separately  In  regard  to  her 
free  consent  and  make  a  separate  ac- 
knowledgment, applies  only  to  her 
Interest  in  land  of  her  husband  by 
virtue  of  the  marital  relation,  and 
not  to  a  conveyance  of  property 
owned  by  theiwlfe  severally  or  joint- 
ly, in  which  the  husband  Joins.  Haines 
T.  Fort,  93  Oa.  24,  IS  SB  994. 

[cj  Th*  WiinMota  •tatnte.  Rev. 
St.  (1851)  c  46  I  12,  requiring  the 
acknowledgment  oy  the  wife  of  a 
deed,  executed  Jointly,  to  be  separate 
and  apart  from  her  husband,  does  not 
apply  to  a  deed  (under  c  71  5  106) 
of  her  own  real  estate,  which  he  con- 
sents to.  In  such  case  It  Is  sufflctent 
if  she  simply  acknowledges  It  to  be 
her  voluntary  act  and  deed.  UerrlU 
V.  Nelson,  18  Minn.  366. 

88.  Stone  v., Stone,  48  Ark.  166. 
88.    Wright  V.  HaySt'lO  Tex.  130. 

60  AmD  200. 

90.  Delafleld  v.  Brady,  88  Hun  (N. 
T.)  404  [aff  108  N.  T.  624,  16  NB 
428]. 

91.  Rels  V.  Lawrence,  68  Cal.  129, 
46  AmR  88.  See  also  Hand  v.  Hand, 
68  Cal.  135,  8  P  705,  68  AmR  5  (where 
a  married  woman  had  lived  for  twenty 
years  apart  from  her  husband,  who 
had  never  been  In  the  country,  and  a 
part  of  the  time  had  llvad  under  har 


the  validity  of  her  aeknpwledgment.** 

[4  152]  b.  Wife  Living  Apart  from  Husband. 
Sometimes  the  statutory  separate  acknowledgment, 
is  not  required  in  the  case  of  a  married  woman 
abandoned  by  her  husband,*"  or  living  apart  from 
him  under  a  decree  of  separation.^  And  it  has  also 
been  held  that  a  married  woman  living  under  her 
maiden  name,  apart  from  her  husband,  and 
representing  herself  to  be  a  single  woman,  coiild 
not  avoid  a  deed  acknowledged  by  her  as  feme 
sole.'^ 

163]    0.  Proof  by  Subscribing  Witnesses."  The 

manner  in  which  an  instrument  may  be  proved  for 
record  by  a  subscribing  witness  is  governed  by^  the 
statutes  providing  this  alternative  method,'^  'and 
the  statutory  mode  of  authentication  must  be  fol- 
lowed.** The  proof  must  be  made  before  the  officer 

Thurber,  11  maiden  name,  and  It  was  held  that  a 
deed,  executed  by  her  as  an  unmar- 
ried woman  to  certain  of  her  separate 
property  acquired  In  the  United  States 
could  not  be  avoided  by  ber).  But 
compare  Danglarde  v.  Ellas,  80  Cal. 
65,  22  P  69  (where  a  conveyance  by 
a  married  woman,  separated  from  her 
husband,  was  held  to  be  void  because 
not  acknowledged  in  accordance 
with  the  statute  regulating  married 
woman's  conveyances). 

98.  Outilloste  of  proof  hy  wl^ 
BMNMS  see  infra  if  226-238. 

93.  See  the  statutes. 

[a]  Vh»  Texas  statute  of  1866 
"makes  a  distinction  in  the  proof, 
when  the  subscribing  witness  Is  pres- 
ent and  sees  the  Instrument  signed, 
subscribed  or  executed,  and  when  he 
was  not  present  at  the  time,  and  was 
subsequently  called  upon  to  witness 
the  acknowledgment  ox  the  party  who 
executed  the  instrument.  In  the  flrat. 
the  direction  of  the  character  of  the 
proof  Is  made  complete,  with  the 
words  'subscribe  the  same,'  In  the 
sixth  line,  before  the  Introduction  SI 
the  disjunction,  or,  which  Introduces 
the  latter  or  alternative  mode  of 
proof;  and  in  this  last,  the  witness 
to  the  acknowledgment  must  be  re- 
quested to  subscribe  his  name  as  a 
witness,  by  the  x>s.rty  acknowledging 
the  same.  If  this  be  the  true  con- 
struction of  the  act  on  the  subject, 
as  the  witness  was  present  at  the 
execution  of  the  instrument  and  sub- 
scribed his  namb  as  witness,  it  is  not 
necessary  that  he  should  have  sworn 
that  he  had  been  requested  by  the 
party  executing  the  same,  to  sub- 
scribe his  name  as  a  witness;  be- 
cause the  law  does  not  require  it 
unless  there  be  a  substantial  dis- 
tinction between  the  words  subscribe 
and  execute  the  same,  which  we  can- 
not regard  as  anything  more  than 
verbal  criticism.  The  witness  states 
that  she  executed  the  same  in  his 
presence.  Had  he  said  subscribed,  it 
would  have  been  following  the  lan- 
guage of  the  law  more  precisely;  but 
we  regard  it  as  substantially  the 
same."  Horn  v.  Best,  15  Tex.  62,  65. 

94.  Plpps  V.  McGehee.  6  Port. 
(Ala.)  Ml 

[a1  Proof  held  snfllolent. — ^Where. 
by  the  attestation  clause  of  a  deed, 
it  appeared  that  the  same  was 
"signed,  sealed,  and  delivered"  In 
the  presence  of  two  witnesses,  and 
one  of  the  witnesses,  making  affldavit 
for  the  purpose  of  having  the  deed 
admitted  to  record,  swore  only  that 
be  saw  the  grantor  "sign"  the  Bam& 
and  that  the  grantor  'Acknowledged 
that  he  did  so  for  the  purpose  therein 
mentioned,"  and  that  affiant  and 
the  other  witness  "signed  the  same 
as  witnesses,"  it  was  held  that  the 
execution  of  the  deed  was  sufUciently 
shown.  Jackson  v.  Haisley,  35  Fta. 
587,  17  S  631.  See  also  Cleland  v. 
Long.  34  Fla.  363,  16  S  272. 

[b]  An  aflUavlt  by  a  subscribing 
witness  to  a  deed,  that  the  sama  was 
signed,  sealed!,  and  d^lvered  bx  tha 
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designated  by  thfl  atatute*^  It  ia  generally  requirgd 
that  the  witDesa  ahall  testify  that  be  was  present 
and  aaw  the  instrument  executed^  and  delivered," 
and  that  he  knows  the  grantor;'^  but  he  is  not 
required  to  testify  as  to  the  difte  of  the  instm- 
ment,*°  or  the  date  of  hia  signature  to  it  aa  a 
witness,^  or  to  swear  that  he  signed  the  instrument 


as  a  witness  at  the  request  of  the  grantor.*  The 
witness  need  not  sign  the  certificate  in  the  absenee 
of  any  statutory  requirement  that  he  shall  do  ao.^ 
Unleas  the  statute  requires  more,  proof  by  one  sub- 
scribing witness  is  suf&cieilt;*  but  where  the  statute 
requires  proof  by  a  designated,  number  of  witnesses 
proof  by  less  than  that  number  has  no  efltect.' 


Xm.   OOMPELLnra  AOKHOWLBDGMENT 


[f  164]  Where  a  grantor,  other  than  a  mar- 
ried woman,  after  executing  and  deliverii^  a 
deedf  refuses  to  acknowledge  it,  a  eourt  of 
equity  has  power  to  compel  him  to  do  so,*  but 
such  relief  will  be  granted  only  where  the 
equities  of  the  case  require  it/    It  seems  that 


where  aoknowlcdgment  is  essential  to  the  valid* 
ity  of  a  eonveyanoe  by  a  married  woman, 
equity  has  no  power  to  eompel,  her,  to  ac- 
knowledge," 

Statutory  provlalon  is  made,  in  some  states,  for  a 

proceeding  to  compel  acknowledgment* 


grantor  for  the  purposes  therein  ez- 
pre^ed,  and  that  he  signed  the  deed 
as  a  BubBcriblng  witness  at  the  re- 
quest  of  the  grantor.  Is  suRlclent 
proof  of  the  Instrument  for  the  pur- 

foses  of  registration,  under  Rev.  Bt. 
4314,  requiring  Instruments  of  writ- 
ing to  be  proved  by  one  or  more 
subscribing  witnesses  before  being 
recorded,  Stinnett  v.  House,  1  Tex 
TJnrep.  Cas.  484. 

[cj  Authtutloatlon  of  aaolMit 
dMda  and  ffmtts  bald  snflolu't. — 
The  various  deeds  and  grants  by 
which  Daniel  Cox  derived  title  to 
shares  of  .property  in  Bast  Jersey, 
and  conveyed  them,  seventy-one  in 
number,  were  among  a  large  lot  which 
remained  in  the  repositories  of  the 
West  Jersey  Society  in  London  from 
the  early  part  of  the  retgn  of  Wil- 
liam and  Mary  to  the  middle  of  the 
last  century.  They  were  then  sent  to 
the  society's  agent  in  New  Jersey, 
after  being  registered  In  the  ofllce  or 
a  notary  In  Lrf)ndon,  carefully  identi- 
fied by  the  oaths  of  the  notary  and 
the  secretary  before  the  lord  mayor 
of  Iiondon,  and  by  the  oath  of  the 
captain  of  the  ship  who  brought  them 
over,  and  were  recorded  In  West  Jer- 
sey. Their  validity  and  existence  had 
been  fully  recognized  by  the  proprie- 
tors  of  Bast  Jersey.  It  was  held  that 
they  were  sufflciently  authenticated 
to  entitle  them  to  record,  and  were 
properly  received  In  evidence  In  an 
action  between  one  claiming  under 
them  and  a  grantee  of  the  proprietors 
of  Sast  Jersey.  Baeder  v.  Jennings, 
40  Ped.  199. 

[d]  A  dMd  ia  wrt  mroperly  proved 
for  record  «Ii«r4  the  witness  neither 
■wears  that  the  grantor  signed  It  In 
his  presence,  nor  that  the  grantor 
acknowledged  It,  and  regvcBted  him 
to  sign  it  as  a  witness.  Cox  v.  Rust, 
(Tex.  Civ.  A.)  29  SW  807. 

je]  Froof  In  anotbar  state. — An 
orsement  on  a  deed  that  It  was 
proved  before  R.  Strange,  who  styles 
himself  "one  of  the  judges  of  the 
superior  courts  of  law  and  equity  in 
and>  for  the  State  aforesaid"  (North 
Carolina),  does  not  show  that  the  deed 
was  recorded  according  to  the  law  of 
North  Carolina,  there  oelng  no  proof 
In  the  court  below  of  the  law  of  North 
Carolina  as  to  the  manner  in  which 
deeds  may  be  proved  for  registration. 
Puryear  v.  Beard,  14  Ala.  121. 

[f]  Oertlfloatiott  by  officer. — Under 
Battle  Revlsal  c  35  i  2,  providing 
that  all  deeds  required  to  be  regis- 
tered may  be  admitted  to  registration 
in  the  proper  county  on  being  ac- 
knowledged by  the  grantor  before  the 
clerk  of  such  county,  a  deed  proved 
before  a  county  clerk,  who  writes 
opposite  witness"  name  the  word 
"jurat,"  and  swears  that  the  witness 
proved  the  deed,  is  entitled  to  regis- 
tration. Starke  v.  Etherldge,  71  NT  C. 
240. 

[g]  A  oertlfleate  of  »  JnstlM  that 
a  subscribing  witness  to  a  deed  per- 
sonally made  oath  before  him  that 
he  saw  the  grantor  voluntarily  sign 
and  seal  ths  deed,  and  that  he  sub- 
scribed It  at  the  time  as  an  attaattng 
witness,  which  proof  was  satlsteo- 
tory,  and  that  the  grantee  was  duly 


summoned  to  appear,  and  was  present 
at  the  examination  of  said  attesting 
witness,  was  sufficient  to  authorize 
the  record  of  the  deed.  Myrick  v. 
McMillan,  13  Wis. 

95.    Papot  V.  Gibson,  7  Oa.  630. 

[a]  PzDbate  iMfora  lbs  Olszlc  of 
the  si^cxlor  oonrt  does  not  authorize 
the  deed  to  be  recorded.  Papot  v. 
Gibson,  7  Ga.  630. 

M.  Norman  v.  Wells,  17  Wend. 
(N.  T.)  136.  But  see  Ballard  v. 
Ferry,  28  Tex.  347  (where  the  witness 
was  procured  by  Uie  maker  to  sub- 
scribe the  instrument  subsequent  to 
its  execution). 

[a]  Witnesses  ntnst  bs  pr—e at 
when  nutor  signs. — Baxley  v.  Bax- 
ley,  117  Ga.  60,  43  SB  436. 

tb]  Bantralsnt  *tatemsat.r— Un- 
der Tex,  Rev.  St.  art  4314,  a  decla- 
ration by  the  subscribing  witness 
that  the  grantor  signed  the  instru- 
ment In  his  presence  Is  equivalent  to 
a  declaration  that  t^e  witness  saw 
the  grantor  sign  It,  and  It  Is  not  nec- 
essary that  the  witness  should  fur- 
ther declare  that  he  signed  the  in- 
strument at  the  reauest  of  the 
grantor.  Jones  v.  Robblns,  1i  Tex. 
SlK,  12  SW  824. 

[o1  Blffnatoxs  br  Other  wltn— s. 
Proof  10  Insufflclent  where  It  con- 
tains no  statement  by  the  witness  of 
the  deed  being  signed  by  the  other 
witness  as  a  subscribing  witness. 
Allen  T,  Holden,  82  Ga.  418. 

97.  Allen  v.  Holden.  82  <^  418. 
[a]     Froof   betid  insnttoUnt^— A 

deed  cannot  property  b«  admitted  to 
record  on  the  probate  of  a  subscrib- 
ing witness,  who  merely  testifies  that 
he  saw  the  grantor  "assign  the  within 
deed  for  the  purpose  therein  men- 
tioned; also,  he  assigned  the  same  as 
a  subscribing  witness" — without  stat- 
ing the  delivery  of  the  deed  or  Its 
being  signed  by  the  other  witness  as 
a  subscribing  witness.  Allen  v.  Hoi' 
den,  32  Ga.  418. 

98.  Jackson  V.  Osbom,  2  Wend. 
(N.  T.)  555,  20  AmD  849  [ton  Jack- 
son V.  Gould,  7  Wend.  (N.  T.)  3641. 

99.  Ballard  v.  Perry,  28  Tex.  847. 
[a]    Proof  of  execution  on  day  of 

date  not  necessary. — It  Is  not  essen- 
tial to  the  probate  of  a  deed  that  it 
should  be  proved  to  have  been  exe- 
cuted on  the  day  of  its  date.  It  is 
prima  facie  sufficient  if  the  date  of 
the  deed  and  the  date  of  the  certifi- 
cate of  probate  show  that  the  Instru- 
ment was  recorded  within  the  time 
required  by  law.  Parsons  Boyd,  20 
Ala.  112.  But  see  Brock  v.  Heaaen, 
13  Ala.  870. 

1.    Ballard  v.  Perry,  28  Tex.  847. 

3,  Williams  v.  Cessna.  43  Tex.  Civ. 
A.  315,  95  SW  1106  [reviewing  and 
expIalnlnfT  Jones  v.  Robblns,  7f  Tex. 
615,  IS  RW  824;  Sowers  v.  Peterson, 
69  Tex.  218;  Downs  v.  Porter,  64  Tex. 
59;  Deen  v.  Wills,  21  Tex.  842;  Cox 
V.  Rust.  (Tex.  Civ.  A.)  29  BW  8071. 

[a]  The  statate  of  1846,  providing 
that  proof  of  an  Instrument  for  record 
might  be  by  a  witness  stating  on  oath 
that  the  grantor  acknowledged  the 
execution  of  the  deed  in  the  presence 
of  the  witness,  "and  that  he  signed 
the  same  as  witness  at  the  request 
of  the  grantor,"  did  not  require  that 


a  witness  so  proving  a  deed  state  on 
oath  that  he  signed  the  deed  as  wit- 
ness at  the  request  of  the  grantor. 
Williams  v.  Cessna,  43  Tex.  Civ.  A. 
316,  95  SW  1106. 

3.  Dana  v.-U.  S.  Bank,  5  Watts  &■ 
S.  (Pa.)  223;  Fuller  v.  MIssroon.  SS 
S.  C.  314,  14  SE:  714. 

4.  Manley  v.  Culver,  20  Tex.  143; 
Coryell  v.  Holmes,  2  Tex.  Unrep.  Cas. 
665;  Riviera  v.  Wllkens,  31  Tax.  Civ. 
A.  464,  72  SW  608. 

6.  Hodgson  V.  Butts,  3  Crancb  iV. 
S.)  189,  2  L.  ed.  391:  Pyle  v.  Mauld- 
Ing,  7  J.  J.  Marsh.  (Ky.)  202;,  Skeene 
V.  Fisbback,  1  A.  K.  Marsh.  (Ky.) 
366:  Morgan  v.  Bealle,  1  A-  K.  Marsh. 
(Ky.)  310;  Baetland  v.  Jordan,  8 
Bibb  (Ky.)  186;  Pidge  v.  Tyler,  4 
Mass.  641:  Vtckroy  v.  McKnlsht,  4 
Binn.  (Pa.)  204. 

a.  Leavitt  V.  Thornton,  123  App. 
Div.  883,  108  NTS  162. 

7.  Providence  v.  Manchester,  20 
F.  Cas.  Wo.  11,450,  6  Mason  69;  Rich- 
ards V.  Dutot,  7  Pa.  431. 

[a]  The  burden  of  proof  Is  on  tbo 
complainant  to  show  that  the  deed  was 
executed  under  such  circumstances 
as  to  warrant  the  relief  asked.  South- 
ern Missouri,  etc.,  R.  Co.  v.  Graves, 
182  Mo.  211.  81  SW  406. 

[b]  vnoomplstod  sals  on  mx»cu.' 
tton.-  I  Where  it  appeared  that  land 
had  been  sold  on  execatlcnt,  but  it 
did  not  appear  that  the  purchase 
money  had  ever  been  paid  or  th«  sale 
had  been  perfected,  the  court  refused 
to  direct  a  deed  to  be  acknowledged 
after  a  lapse  of  twenty  years  and 
after  the  land  had  gone  Into  the  hands 
of  purchasers  for  value  without  no- 
tice. Richards  v.  Dutot,  7  Pa.  481. 

tcl  WheoN  a  dssd  was  vnt^a^A  by 
tma  or  dnxssSt  equity  will  not  grant 
relief  to  the  grantee  by  compelling 
acknowledgment,  and  such  fraud  or 
duress  may  be  shown  under  a  general 
denial.  Southern  Missouri,  etc.,  R. 
Co.  v.  Graves,  182  Mo.  211,  81  SW  405. 

8.  See  Burns  v.  McGregor,  90  N. 
C.  222 

Operation  of  defectively  ulcnowl- 
edged  instnunent  by  married  woman, 
as  estoppel  see  supra  I  61. 

[a]  Equity  will  not  compel  a 
widow  to  soknowiedge  a  deed  made 
by  herself  and  husband,  where  it  ap- 

gears  that  the  sale  was  made  without 
er  consfint  and  that  she  received  no 
part  of  the  purchase  money.  Provi- 
dence v.  Manchester,  20  F.  Cas.  No. 
11.460.  6  Mason  69. 

[b]  liegal  title  in  trust  oast  by 
dssoent, — in  a  case  where  the  legal 
title  to  land  In  trust  was  cast  by 
descent  upon  a  married  woman,  and 
the  law  required  that  a  deed  executed 
by  her  conveying  title  to  her  succes- 
sor In  the  trust  should  be  acknowl- 
edged as  executed  voluntarily,  and 
Rhe  refused  so  to  acknowledge  it.  the 
court  compelled  her  by  decree.  Dun- 
das  V.  Blddle.  2  Pa.  160. 

9<  Sullivan  y.  Chambers.  18  R.  I. 
799.  31  A  167.  See  also  Wendell  v. 
Abbott,  48  N.  B.  88;  Catltn  v.  Wash- 
bum,  8  Vt.  26. 

[a]  Arrest  and  ImprisoninOTt— 
Under  Pub.  8t  c  178  it  6,  7,  a  grantor 
may  be  compelled  by  arrest  and  Im- 
prisonment to  acknowledge  his  deed. 
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A  snbacribing  witness  may  be  compelled  by  sab- 


poena  to  attend  eourt  to  prove  a  deed  so  that  it  may 

be  recorded." 


XIV.   CEBTIFICATE  OF  AOENOWLEDOMENT  OB  FEOOF  OF  EZEOXTTION 


[$  155]  A.  Necessity  for^l.  In  OeneraL  The 
statutes  requiring  instruments  to  be  acknowle<^ed 
usually  contain  express  provisions  as  to  the  certify- 
ing of  the  acknowledgment  and  what  the  certificate 
shall  recite;*^  and  even  though  the  statute  prescribing 
acknowledgment  does  not  specifically  require  it  to 
be  evidenced  by  a  certificate,  such  certificate  should 
nevertheless  be  mad^"  because  the  certificate  itself 
is  usually  the  only  competent  evidence  to  prove  the 
fact  of  acknowlewnent,  and  parol  ia  not  admissible 
fur  that  purpose." 

156]  2.  AcknowIedgiiientB  by  Huvied  Women. 
In  some  jurisdictions  where  the  certificate  may  be 
corrected  so  as  to  conform  to  the  facts,  it  has  been 
held  that  the  act  of  a  married  wom^n  in  making 
the  acknowledgment  required  by  the  statute  renders 
the  instrument  operative  and  that  the  certificate  is 

799, 


not  an  essential  part  of  the  conveyance.^*  But  in 
most  jurisdictions  the  certificate  is  the  only  evidence 
of  the  acknowledgment  receivable/"  and  cannot  be 
corrected  either  by  the  officer  or  in  judicial  pro- 
ceedings and  where  this  is  the  ease  a  proper  cer> ' 
tification  of  the  acknowledgment  by  a  married 
woman  ia  a  prerequisite  to  the  passing  of  title." 

[i  157]  B.  Writiiic  Ont  Certificate— 1.  Wben  to 
Be  Written.  While  it  is  the  proper  course  for  the 
officer  to  write  out  his  certificate  immediately  after 
taking  an  acknowledgment,  it  has  been  held  that 
it  is  not^  essential  that  the  certificate  be  made  out 
at  the  time  when  the  aeknowled^ent  ia  taken," 
and  that  a  certificate  made  at  any  time  thereafter 
will  be  sufficient,  provided  no  rights  of  iimocent  third 
persons  have  intervened." 

1S8]   2.  By  Whom  to  Be  Writte^.  The  eer- 


SulHvan  v.  Chambers,  18  R.  I. 
31  A  1S7. 
[b]    VBdar  Mm*  oobnUal  «tatittM 

a  grantor  who  refused  to  acknowledge 
his  d«ed  could  be  Imprisoned.  See  4 
Dane  Abr.  <S.  ^  - .  ^  „ 

10.  Irwin  T.  DunlaPi  13  F.  CaB. 
No.  7,088.  1  Cranch  C.  C.  652. 

11.  See  the  statutes. 

OoBtwtB  maA  ■alHoi— ey  of  oertUl* 
cato  see  Infra  il  181-^88. 

[a]  Tlw  probata  asA  isg IrtimWon 
of  a  OMd  wars  IbtsIU  as  to  the 
grantor  where  the  officer  taking  the 
acknowledgment  and  privy  examma- 
tton  of  the  -grantor's  wife  failed  to 
enter  anr  acknowledgment  by  the 
grantor.  Hatcher  v.  Hatcher,  127 
N.  C.  200.  37  BE  207. 

[bi  In  Oeorgia,  where  the  Instru- 
ment la  attested  by  a  duly  tiuthorized 
officer,  nothing  more  is  required,  and 
It  is  presumed  that  he  saw  the 
grantor  execute  the  Instrument  for  the 

Surposes  therein  mentioned.  Hlgh- 
eld  V.  Phelps,  53  Ga.  59;  Walls  v. 
Smith,  19  Qa.  S;  DInklos  v.  Moore, 
17  Ga.  62. 

22.  Rogers  v.  PeU.  154  N.  Y.  518, 
ii  NE  75.  But  see  Herbert  V.  Han- 
rlck,  16  Ala.  S81;  Hobson  t.  Klssam. 
8  Ala.  857.  _^ 

MEdaBfly  of  oertlfloats  wheia  no 
fotm  prasonbea  by  statsta  see  Infra 

11  182,  208. 

[a]  The  aoknowledgment  is  not 
comiuata  until  the  certificate  Is  writ- 
ten out.  Slgourney  v.  Lamed,  10 
Pick.  (Mass.)  72. 

13.  Ala. — Cox  Y.  Holcomb,  87  Ala. 
589,  6  S  309,  13  AmSR  79. 

HI. — Kerr  v.  Russell,  69  111.  666,  18 
AmB,  634. 

Miss."— Johnston  v.  Wallace,  63 
Miss.  331,  24  AmR  699. 

Kebr. — Solt  V.  Anderson,  71  Nebr. 
826.  ft9  NW  678:  O'Brien  v.  OBalln,  20 
Nebr.  347^0  NW  274.  _  _  ^ 

N.  T. — ^Elwood  T.  Klocik,  IS  Barb. 
BO. 

Oh. — Pord  V.  Osborne,  45  Oh  St.  1, 

12  NB  526. 

Pa. — Williams  v.  Baker,  71  Pa.  476; 
Louden  v.  Blythe,  27  Pa.  22,  67  AmD 
442L 

Temt. — ^Hount  v.  Kesterson,  6 
Coldw.  462. 

Va. — ^Harrisonburg  First  Nat.  Bank 
V.  Paul,  76  Va.  694,  40  AmR  740; 
Harklns  t.  Forsyth,  11  Leigh  (38  Va) 
294. 

Wash. — Forrester  v.  Reliable  Trans- 
fer Co.,  69  Wash.  86,  109  P  SIX,  Ann 
<::asl912A  109S  and  note. 

"Running  through  all  the  cases 
vlll  he  found  a  strong  feeling  against 
the  admission  of  parol  evidence  to 
show  the  due  execution  of  instru- 
ments affecting  the  title  to  real  es- 
tate. The  present  case  shows  that 
such  feellnr  is  not  unreasonable,  and 
that  sound  consideration  of  public 
policy  demand  that,  where  an  ao- 


knowledgment Is  necessary  to  give 
effect  to  an  instrument,  the  evidence 
of  the  fact  of  such  acknowledgment 
shall  be  preserved  in  a  permanent 
form,  and  not  left  to  the  memory  of 
living  witnesses.  In  this  instance, 
after  the  lapse  of  ten  years,  wit- 
nesses took  the  stand  and  testlfled. 
to  the  exact  legal  phraseology  used 
by  the  parties  In  acknowledging  the 
deed;  other  witnesses  were  quite 
clear  that  no  such  language  was 
used.  Human  memory  should  not  be 

1>ut  to  such  a  strain,  nor  land  titles 
eft  to  rest  on  so  uncertain  ground." 
Solt  v.  Anderson,  71  Nebr.  826.  880, 
99  NW  678.  But  compare  Llnderman 
v.  Hastings  Card,  etc.,  Co.,..  38  App. 
Div.  488,  66  NTS  456. 

Adndssfbiuty  of  parol  evidsnoa  in 
aid  of  oertifloate  see  Infra  ft  263- 
265. 

[a]  Aolau>wIe<Mnneot  In  opaa  oonrt. 

— ^Although  a  statute  providing  for  a 
mtfrrted  woman's  acknowledgment  in 
open  court  does  not  expressly  require 
a  certificate,  yet  the  fact  of  the  privy 
examination  must  appear  somehow, 
either  in  the  records  of  the  court  or 
by  a  certificate  indorsed  on  the  in- 
strument, and  the  taking  of  such  ex- 
amination cannot  be  proved  by  the 
testimony  of  one  of  the  Judges.  Har- 
rell  V.  Elliott,  1  N.  C.  86. 

[b]  KeooTd  controls  certtfloate. — 
A  certificate  of  probate  by  the  clerk 
of  a  court  is  made  bv  statute  evi- 
dence of  the  probate  of  the  deed,  but 
is  not  BO  high  evidence  as  the  record 
of  the  court,  and  where  the  two  are 
in  conflict  the  record  must  control. 
Den  V.  Wilson,  13  N.  C.  306. 

[c]  nterllPs  deed. — In  Pennsyl- 
vania, under  a  statute  requlrinir 
sheriffs'  deeds  to  be  acknowledged  In 
open  court,  It  is  held  that  such  ac- 
knowledgment Is  a  Judicial  act  of  the 
court  and  cannot  be  proved  otherwise 
than  by  the  production  of-  an  entry 
In  the  court  records.  A  certificate 
indorsed  on  the  deed  Is  not  sufficient. 
Osmer  v.  Sheasley.  219  Pa.  390,  68 
A  965:  Lee  v.  Newlond,  164  Pa.  360, 
30  A  258;  Patterson  V.  Stewart,  10 
Watts  472:  Bellas  V.  McCarty,  10 
Watts  13.' 

[d]  In  JUssonrl,  however,  the  cer- 
tificate of  acknowledgment  of  a 
aherifTs  deed  indorsed  upon  the  in- 
strument Is  the  original  authentic 
evidence  of  the  act  of  the  sheriff; 
and  this  certificate  cannot  be  aided, 
lf\defective  In  any  particular,  by  ref- 
erence to  the  entry  made  by  the  clerk 
upon  the  records  of  the  court.  Lin- 
coln V.  Thompson,  76  Mo.  613;  Adams 
V.  Buchanan,  49  Ho.  64:  Samuels 
Shelton,  48  Mo.  444.  See  also  McClure 
V.  McClurg,  58  Mo.  173;  Allen  v. 
King,  35  Mo.  216.  Nor  will  it  be 
Invalidated  by  the  fact  that  the 
clerk's  entry  Is  defective.  Stmiggs 
V.  Scrosgs,  41  Mo.  242. 


[el    In  the  ease  of  a  lost  Inatnu 

ment  proof  of  the  fact  of  acknowl- 
edgment and  of  the  contents  of  the 
certificate  may  be  made  In  the  same 
manner  as  the  Instrument  itself  is 
proved,  Texas  Land,  etc.,  Co.  t. 
Walker,  47  Tex.  Civ.  A.  543,  105  SW 
545;  Simpson  v,  Edens,  14  Tex.  Civ. 
A.  236,  38  SW  474.  See  Lost  Instru- 
roents  [25  Cyc  16251. 

14,  Danglarde  v.  Ellas,  80  Cal.  66, 
22  P  69;  Wedel  v.  Herman,  69  Cal. 
507:  Bunnell,  etc.  Inv.  Co.  v.  Curtis, 
6  Ida.  652.  61  P  767;  Interstate  Bldg., 
etc..  Assoc.  v.  Ooforth,  94  Tul  269, 
69  BW  871:  Veeder  v.  Gilmer,  47  Tex. 
Civ.  A.  464.  106  BW  381. 

[a]  A  oontraiT  view  appears  to 
have  obtained  in  Healdsburg  Bank  v. 
Ballhache.  66  Cal.  827.  4  P  106,  where 
it  was  held  that  the  deed  must  be 
acknowledged  and  certified  to  be 
valid:  but  In  this  case  the  deed  In 
question'  had  not  been  acknowledged 
at  all,  which  of  Itself  would  be  suffi- 
cient to  prevent  Its  being  valid,  and 
the  question  as  to  the  necessity  for 
the  certificate  was  therefore  not  di- 
rectly Involved.  See  also  Leonla  v. 
l^^zzarovich,  55  Cal.  52. 

15.  See  supra  fl  155. 

18.  See  InA-a  H  234-237. 

17.  McBryde  v.  Wilkinson,  29  Ala. 
Gea;  Greene  v.  Muse,  2  Harr.  &  J. 
(Md.)  62;  Roman  Catholic  Clergy- 
men's Corp.  V.  Hammond,  1  Harr.  & 
J.  (Md.)  580;  Dalton  v.  Murphy,  30 
Miss.  59.  But  see  Veeder  v.  Gilmer, 
47  Tex.  Civ.  A:  464,  469,  105  SW  331 
<where  the  court  said:  "It  Is  well 
settled  that  If  a  married  Woman  prop- 
erly acknowledges  a  deed  signed  by 
her.  It  operates  to  convey  her  title, 
al  though  the  oflUcer  should  fall  to 
place  upon  the  deed  the  prescribed 
certificate"). 

[a]  Kentlon  of  one  of  two  ffnm- 
tees  snfBdent. — Where  the  certificate 
of  the  wife's  acknowledgment  of  a 
deed  of  her  land  to  two  grantees  re- 
cited that  she  released  her  Interest 
to  one  of  the  grantees  without  men- 
tioning the  other.  It  was  held  that 
the  conveyance  was  valid,  the  pur- 
pose of  the  statute  being  accom- 
plished as  fully  by  a  relinquishment 
to  one  as  if  the  Other's  name  had 
also  been  Inserted.  Campbell  T. 
Moon,  16  S.  C.  107. 

1&  Hutchinson  v.  Kelly.  10  Ark. 
17S:  Grant  v.  Oliver.  91  Cal.  168,  27 
P  696,  861:  Harmon  v.  Magee,  67 
Miss.  410:  Stevens  v.  Martin,  18  Pa. 
101.  See  also  Prewtt  v.  Graves,  6 
J.  J.  Marsh.  (Ky.)  114. 

"We  do  not  understand  that  an  ao- 
knowledgrment  Is  void  because  the 
certificate  is  not  signed  at  the  very 
time  the  execution  Is  made."  Per 
Anderson,  J.,  in  Davis  v.  Qerson,  153 
Ala.  503,  504,  46  S  587. 

19.  Grant  v.  Oliver,  91  Cal.  168. 
27  P  596,  861;  Harmony. ^aga^6T 
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tificate  should  of  course  be  made  out  W  the  office/ 
vrho  took  the  acknowledgment.^  In  Kentncky,  it 
baa  been  provided  by  statute  that,  if  a  deputy 
clerk  takes  an  acknowle^ment  and  indorses  a 
memorandum  on  the  instrument,  but  fails  to  vrite 
out  and  aiga  the  certificate,  his  pr|neipal  may  do 
so,  setting  fortti  the  facts  and  the  deputy 's  indorse- 
ment;^^ but  in  order  to  be  sufficient,  such  certificate 
must  include  the  deputy's  indorsement.'' 

[$  169]  8.  Posittoii  of  Oertificate  wttii  Beipect 
to  Instrument.  The  certificate  must  be  written  on 
ot  attached  to  the  instrument  acknowledged,''  but 
in  the  absence  of  express  statutory  regulations  the 
position  of  the  certificate  in  relation  to  the  instru- 
ment acknowledged  is  not  material.^  And  so  a 
eertUcate  of  acknowledgment  written  on  the  marginr 
on  the  £aee  of  the  instrummt,^  or  codtained  in  the 

MlB8.  410;  Stevens  V.  Uattln,  18  Pa. 
IDl.  See  also  Hutcblnson  v.  Kelly, 
10  Ark.  178. 

[a]  A  contrary  -view  was  indi- 
cated by  the  Alabama  court  In  Alford 
T.  Doe,  IBS  Ala.  438,  444,  47  S  230, 
Z2  LRANB  216,  whera  D«wdeU.  J., 
aald:  •^t  Is  Illogical  to  say  that  the 
offloer  who  hasJiad  the  parties  before 
him  and  examined  them  for  the  pur- 
pose of  taking  their  acknowledgment, 
and  makes  a  certificate  which  Is  de- 
fective, cannot  without  recalling  the 
parties  before  him,  correct  the  defec- 
tive certificate  or  make  a  new  oile 
.  .  .  and  yet.  where  he  made  no 
certificate  at  all,  may,  without  recall- 
ing the  parties,  make  and  attach  his 
certificate  after  the  deed  has  been 
delivered."  But  see  Davis  v.  Oerson, 
163  Ala.  503,  45  S  587  quoted  In  pre- 
ceding note. 

Xl^t  of  ofHoer  to  amend  oartifloate 
see  Infra  I  234. 

30.    See  Allen  v.  King,  35  Mo.  216. 


body  of  the  instrument,  may  be  sufficient.'*  Unless 
it  is  expressly  required  by  statute  that  the  certificate 
of  acknowledgment  be  written  on  the  same  sheet 
with  the  instrument  acknowledged,'^  such  certificate 
may  be  written  on  a  separate  piece  of  paper  and 
attached  or  a^^nded  to  the  instrument.'*  It  has 
been  held  thiit  where  two  contracts,  both  part  of 
the  same  transaction,  were  written  on  the  same 
aheet  of  paper,  a  certificate  at  the  end  of  the  sheet 
reciting  an  acknowledgment  of  "th0  foregoing'  in- 
stoiment"  was  sufficient.'" 

£f  160]  0.  Dato.""  While  it  is  usual  and  proper 
for  the  eoitificate  to  state  the  day  and  ^ear  when 
-the  acknowledgment  was  taken,  aecnraey  in  this  re- 
spect is  not  regarded  as  essential;*^  and  if  tfae  cer- 
tificate is  sufficient  in  other  respects,  it  will  not  be 
invalidated  by  a  mistake  in  the  date,"  or  even  by 


[a1    Another  olerk  of  another  court 

could  not  after  the  lapse  of  fifty 
years  certify  the  acknowledgment  of 
a  sheriff's  deed,  although  he  nad  suc- 
ceeded to  the  custody  of  the  records 
of  the  court  In  which  the  acknowledg- 
ment was  taken.  Allen  v.  King,  35 
Hoi  216. 

[b]  AoknowlAdginent  oertUlad  by 
deputy  of  ofioex  who  took. — Where 
the  certificate  ran  In  the  name  of  a 
clerk  of  court  but  was  signed  by  a 
deputy  as  such  It  was  presumed  that 
the  clerk  had  authorized  the  deputy 
to  sign  the  certificate.  Ament  V. 
Brennan,  1  Tenn.  Ch.  431. 

SI.  Ky.  Gen.  St.  o  24  I  S8.  See 
Franklin  r.  Becker,  11  Bush  (Ey.) 
B95.  ' 

[a-]  liay  be  written  by  another 
^aimiT- — where  one  deputy  clerk  of 
a  county  court  takes  an  acknowledg- 

Sent  of  a  deed,  Indorslnp  on  Uj  a 
emorandum  thereof,  another  deputy 
may  write  out  and  sign  the  certificate, 
setting  forth  the  facts  including  the 
Indorsement,  as  provided  In  Ky.  Gen. 
St.  c  24  J  38.  Drjte  v.  Cook,  14  Bush 
(Ky.)  459. 

as,  Walters  v.  Dayls,  2  SW  695, 
8  KyL  688:  McCormack  v.  Woods,  14 
Bu«i  (Ky.)  78;  Franklin  V.  Becker, 

11  Bush  (Ky.)  696.    ^  ^ 

Ta]  lUnsteatlon. — ^When  a  deputy 
clerk  takes  the  acknowledgment  of 
a  married  woman  to  a  deed,  he  must 
indorse  on  the  deed  a  memorandum 
of  the  acknowledgment,  and  If  the 
clerk  himself  makes  out  the  certifi- 
cate he  must  Include  therein  the  in- 
dorsement of  the  deputy.  Leaveli  v. 
Edmunds,  5  KyL.  850. 

[b]  Kemorandnm  amonntlnff  to 
oertUoate. — Where  the  deputy's  In- 
dorsement was  as  follows:  "Ac- 
knowledged by  Wlllla  C.  Woods,  this 
Mar  5th.  1873.  J.  H.  Lapsley,  D.  C. 
H.  C.  C,"  It  was  held  that  this  mem- 
orandum amounted  to  a  certificate, 
and  it  was  not  necessary  for  the  clerk 
to  set  forth  the  indorsement  In  his 
certificate.  Woods  v.  James,  87  Ky. 
611,  9  8W  fil3,  10  KyL  Ml. 


[c]  Talldlty  of  oertlflcate  not  af- 
factad  by  memorandnm. — The  fact 
that  the  deputy  clerk  noted  ,on  a 
mortgage,  executed  by  a  husband  and 
wife,  a  memorandum  of  the  acknowl- 
edgment which  did  not  state  that  the 
parties  were  husband  and  wife,  did 
not  affect  the  validity  of  a  certificate 
In  due  form,  written  by  the  deputy 
on  the  same  day,  and  signed  by  the 
clerk.  Withers  v.  Pugh,  91  Ky.  522, 
16  SW  277,  13  KyL  104. 

83.  Alford  V.  Doe,  166  Ala.  438, 
47  S  230,  22  LRAN3  214  and  note; 
Hurst  V.  Leckie,  97  Va.  650,  34  SK 
464,  75  AmSR  798;  Forrester  v.  Reli- 
able Transfer  Co.,  59  Wash.  86,  109 
P  312,  AnnCasl912A  1093. 

[a]  Kiisonrl;  sberUTs  d*«l^Un- 
der  a  statute  requiring  the  clerk 
of  the  court  In  which  a  sherlfTs  deed 
was  acknowledged  to  "Indorse  upon" 
such  deed  a  certificate  of  the  ac- 
knowledgment. It  was  held  that  an 
entry  upon  the  minutes  of  the  court 
did  not  take  the  place  of  the  pre- 
scribed certificate.  Allen  v.  King,  35 
Mo.  216. 

[b]  Two    tnstntmants    on  same 

shaetr— Where  an  agreement  creating 
a  mechanic's  lien  on  a  homestead,  and 
a  note  for  the  price  of  Improvements 
to  be  put  on  the  homestead,  were 
written  on  the  same  sheet  of  paper, 
it  was  held  that  a  single  certificate 
below  the  contract  and  note,  reciting 
the  acknowledgment  of  the  "forego- 
ing Instruments,"  was  sufTlclent.  Bos- 
ley  V.  Pease,  (Tex.  Civ.  A.)  22  SW 
616. 

24.  See  Snowden  v.  Hush,  69  Tex. 
593,  6  SW  767;  Simpson  v.  Hartman, 
2?  U.  C.  Q.  B.  460. 

[a]  Meaning-  of  "Indoxsad  on.**— 
A  statute  requiring  the  certificate  to 
be  Indorsed  on  the  Instrument  does 
not  mean  that  It  must  b.e  written  on 
the  hack  thereof,  Thurman  v.  Cam- 
eron, 24  Wend.   (N.  T.)  87. 

as.  Simpson  v.  Hartman,  27  U.  C. 
Q.  B.  460. 

36.  Snowden  v.  Rush,  69  Tex.  693, 
6  SW  767. 

[a]  Stgnatax*  by  ofHoar. — ^Where 
a  deed  to  land  In  Texas  was  executed 
In  Louisiana  according  to  the  cus- 
tomary form  in  that  state,  the 
grantee  and  the  officer  taking  his  ac- 
knowledgment both  signing  the  In- 
strumeni,  and  the  acknowledgment, 
made  simultaneously  with  the  execu- 
tion, being  contained  In  the  body  of 
the  deed  instead  of  at  the  foot  of  It, 
It  was  held  that  such  deed  was  ad- 
missible to  record  In  Texas.  Brown- 
son  V.  Scanian,  59  Tex.  222,  See  also 
Snowden  v.  Rush,  69  Tex.  593,  6  SW 
767. 

37.  See  the  state  statutes. 

[a1  In  Ohio,  under  a  statute  re- 
quiring the  certificate  to  he  on  the 
same  sheet  as  the  deed,  it  was  held 
that  a,  certificate  written  on  a  sep- 
arate sheet  and  pasted  to  the  deed 
was  void.  Winkler  v.  Hlgglns,  9  Oh. 
St.  599;  Poor  v.  Scanian,  8  Oh.  Dec 
(RcSirInt)  276,  7  CincLBul  16.  But 
where  the  Instrument  itself  was  on 


two  sheets  of  paper  attached  together 
it  was  held  that  a  certificate,  written 
on  the  sheet  containing  the  testatum 
clause,  the  signatures,  and  the  seals, 
was  Bufflctent.  Korman  Sh^herd, 
38  Oh.  St.  320.  V 

[b]  Wlaoonabu  under  a  statute 
requiring  the  certificate  of  the  ac- 
knowledgment of  a  plat  of  dedicated 
lands  to  be  "endorsed  on  the  plot  or 
map,"  a  certificate  on  a  separate  piece 
of  paper  annexed  to  the  instrument 
was  held  insufficient.  Gardiner  v. 
Tisdale,  2  Wis.  153.  60  AmD  407.  But 
this  ruling  was  questioned  In  Davis 
V.  Fulton,  62  Wis.  657,  9  NW  809.  See 
also  Bates  v.  Belolt,  103  Wis.  90,  78 
NW  1102. 

38.  Thurman  v.  Cameron,  24 
Wend.  (N.  T.)  87;  Schramm  v.  Gen- 
try, 63  Tex.  J88. 

[al  AttaoUng  the  oerttfieate  by 
moans  of  wafers  Is  sufficient.  PIUow 
v.  Roberts.  13  How.  (U.  S.)  472,  11 
L.  ed.  228. 

as.  Bosley  v.  Pease,  (Tex,  Civ.  A.) 
22  SW  516. 

[a]  AoknowleOgment  by  married 
woman. — ^Where  the  deed  of  a  hus- 
band and  wife,  and  a  relinquishment 
of  dower  by  the  wife,  were  written 
on  the  same  sheet  of  paper,  and  the 
officer's  certificate  of  the  wife's  ac- 
knowledgment was  Ti^rltten  under  tlie 
relinquishment,  'it  was  held  that  the 
certificate  applied  only  to  the  con- 
veyance Immediately  preceding  it  anrl 
could  not  be  made  to  apply  to  the 
other  by  a  court  of  equity  on  the 
(fround  of  mistake.  McBryde  v.  Wil- 
kinson, 29  Ala.  662;  Doe  v.  Wilkinson, 
21  Ala.  296. 

30.  Time  for  taking  aoknowMtr- 
ment  see  supra  fS  130-135. 

31.  Doe  V.  Peeples,  1  Ga.  3;  "Wickes 
v.  Caulk,  5  Harr.  &  J.  (Md.")  36;  Atta- 
way  V.  Carter.  1  Tex.  Unrep.  Cns. 
73;  Horsley  v.  Garth,  2  Gratt.  (43  Va.) 
471,  44  AmD  393. 

33.  Durfee  v.  Grlnnell.  69  111.  371: 
Fisher  V.  Butcher,  19  Oh.  406,  53 
AmD  436;  Mosler  v.  Momsen,  13  Okl. 
41,  74  P  905;  Yorty  v.  Paine,  62  Win. 
154,  22  NW  137. 

ia]  A  mere  olerioal  mistake  in 
failing  to  add  the  word  "two"  after 
the  printed  words  "eighteen  hundred 
and  forty,"  so  that  the  acknowledg- 
ment appeared  to  have  been  tnkeii 
two  years  before  the  date  of  the  deed, 
has  been  held  not  to  Invalidate  the 
certificate.  Fisher  v.  Butcher,  19  Oh. 
406,  53  AmD  436.  See  also  Mosier  v. 
Momsen,  13  Okl,  41,  74  P  905. 

Jb]  Obvious  mlstakSi^Where  the 
officer  wrote  the  year  1868  Instead 
of  1867,  but  the  certificate  stated  that 
the  acknowledgment ,  was  of  "thf 
above  deed"  and  was  appended  to 
the  deed  Itself,  It  clearly  showed  the 
mistake.  Attaway  v.  Carter,  1  Tex. 
Uni-ep.  Cas.  73. 

[c]  Certificate  reciting  dlflerent 
dates. — Where  the  certificate  to  the 
wife's  acknowledgment  recited  tli:iC 
^e  appeared  and  acknowledged  the 
deed  on  a  specified  date  (the  same  as 
the  date  of  l]ar>hiistMLnd's  aoknowl- 
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tlie  entire  want  of  a  date,""  as  in  such  case  the 
true  date  of  the  acknowledgment  may  be  shown  by 
parol."  It  is  sufficient  that  such  date  appears  by 
evidence  within  the  instrument  itself,"  and  in^the 
absence  of  proof  to  the  contrary  it  will  be  pre- 
sumed that  th^  acknowledgment  was  taken  on  the 
date  of  the  execution  of  the  instrument,^  or  at 
least  before  the  recording  thereof."  The  date  of  the 
certificate  is  prima  facie  evidence  that  ihe  instru- 
ment was  acknowledged  on  that  day,^  and  when 
the  certificate  and  the  deed  bear  the  same  date' it 
is  not  to  be  supposed,  in  the  absence  of  proo^  that 
the  acknowledgment  was  in  fact  taken  before  the 
deed  was  executed.'"   Where  the  date  of  the  deed 


is  subsequent  to  that  of  the  acknowledgment,  the 
latter  date  may  be  taken  as  the  true  date  of  the 
deed.« 

An  alteratuuL  of  the  date,  shown  to  have  been 
made  with  the  consent  of  the  parties,  so  as  to 
correspond  with  the  date  when  the  iustrumoit  was 
actually  delivered  has  been  held  no£  to  invalidate 
the  certificate." 

li  161]  D.  Veniu''— 1.  Kecesaitr  for  Sbowinf. 
In  order  to  be  regular  a  certificate  of  acknowledg- 
ment should  in  some  way  show,  either  of  itself  or 
when  read  in  connection  with  the  instrument  ac- 
knowledged, the  state  and  county  where  the  ac- 
knowledgment was  taken;"  but  the  courts  are  in- 


edgment),  and  then  affirmed  that  the 
certificate  was  made  on  a  previous 
dale,  it  was  held  that  the  defect  was 
not.  fatal  and  that  the  date  in  the 
body  of  the  certificate  was  the  true 
oi.e,  the  second  date  belnsr  clearly  a 
mistake.  Homer  v.  Schonfeld,  84 
Ala.  313;  4  S  106.  See  also  Davts 
V.  Gerson.  163  Ala.  603,  45  S  587. 

[d]  Tli*  onlralon  of  the  words 
HQiia  dar"  after  "acknowledged  toe- 
lore  me'*^  was  held  not  to  be  a  fatal 
defect  where  the  certificate  Itself  was 
dated.  Abner  v.  l>o  Loach,  84  Ala. 
393,  4  S  757.  Sea  also  Lea  v.  Folk 
County  Copper  Co.,  SI  How.  (U.  S.) 
493,  16  L.  ed.  tot;  Hobaoa  v.  Klssam, 
g  Ala.  367. 

[e]  WHan  tb*  tmw  Is  onittad 
tram,  a  o«rtUlMt«  dated  the  same  day 
•f  the  month  as  the  deed.  It  Is  pre- 
sumed that  the  acknowledgment  was 
taken  In  the  year  named  In  the  deed 
(Oalusha  v.  Slnclear,  3  Vt.  894);  or  at 
least  before  the  deed  waa  recorded 
(Wlcdies  V.  Caulk.  &  Harr.  &  J.  (Md.) 
IS;  ChaJM  Whiting,  30  Wis.  544. 
Bee  also  Sloan  v.  Thompson.  4  Tex. 
Civ.  A.  41»,  M  BW  618)  .where  a 
power  of  attorney  executed  by  two 
grantors  was  dated  July  17,  1S91.  and 
the  certlfloate  of  acknowledgment  of 
me  of  them  showed  that  her  ac- 
uiowledgment  was  taken  July  21,  fol- 
lowing, and  the  certificate  of  the 
Bcknowledgment  of  the  other  grantor 
was  dated  "this  2Sth  day  oT  July," 
md  the  officer  stated  that  his  oom- 
mlssion  expired  in  1898,  It  was  held 
that  the  omission  of  the  year  from 
the  certificate  of  acknowlednnent  did 
not  render  the  tnstrument  defective; 
the  facts  authorizing  the  presumption 
that  the  acknowledgment  was  taken 
In  July,  1891.  Boswell  v.  Laramie 
Vint  Nat.  Bank,  16  Wyo.  161,  92  P 
624,  93  P  661.  .  ^  . 

[f]  That  th«  o«rtlfleate  Is  dated 
•aiUer  I3ian  the  deed  is  not  ratal. 
Dresel  v.  Jordan,  104  Mass.  407;  Gor- 
man V.  Stanton,  5  Mo.  A.  585;  Buck 
V.  Gage,  27  Nebr.  306,  43  NW  110; 
Sellerl  v.  Sellera,  98  N.  C.  18,  3  SE 
S17:  MoBler  V.  Momsen,  13  Okl.  41, 
74  P  905;  Torty  v.  Paine,  62  Wis. 
154.  22  NW  137. 

[g]  Cletloal  error  In  reoordlnff^ 
Where  the  record  of  a  mortgage  ac- 
knowledged February  6  was  dated 
January  9,  it  was  held  that  the  Hen 
vas  not  aSMted  by  the  clerical  error 
in  recording:.  Brooke's  App.,  64  Pa. 
127 

33.  Irvln«  v.  Brownell,  11  HI.  402; 
Webb  -V.  Huff,  61  Tex.  677;  Kelly  V. 
Brown.  31  N.  B.  643. 

[a]  Beoordliw  prior  to  ospoBiiiff 
tttia  A  deed  Is  admissible  m  evi- 
dence, although  there  be  no  date  to 
the  acknowledgment,  where  the  re- 
cording of  the  deed  with  the  acknowl- 
edgment is  prior  to  the  opposing  title. 
Galusba  V.  Slnclear.  8  Vt.  394. 

[h]  X^Mk  of  data  resnltlnr  1>  <*11- 
ue  to  Bhow  anthoxity  of  omoer.^ — In 
Downing  v.  Gallagher.  2  Serg.  &  R. 
(Pa.)  456,  an  undated  certificate  was 
held  to  be  defective  on  the  ground 
that  it  did  not  ahow  that  the  acknowl- 
edgment was  taken  at  a  time  when 
the  officer  had  authority  to  take  it. 
See  also  Cover  v.  Manaway,  115  Pa. 
332,  8  A  398,  2  AmSR  &&2.  Necessity 


for  showing  authority  of  officer  see 
infra  9  166. 

34.  U.  S.— HIU  V.  Hlte,  85  Fed. 
268,  29  CCA  549. 

Ala. — Davis  v.  Gerson,  158  Ala.  603, 
46  S  687;  Jordan  v.  Mead,  12  Ala.  247. 

Ark. — Merrill  v.  Sypert,  65  Ark.  61, 

44  SW  462. 

Md. — Barry  v.  Hoffman,  6  Md.  78. 

N.  H.— Holt  V.  Russell.  56  N.  H. 
669.'  , 

N.  J.— Oest  V.  FloidE,  2  N.  J.  Bq. 
108. 

But  see  Greene  v.  Godfrey,  44  Me. 
36. 

Admissibility  of  parol  erldenoe  In 
eld.  of  oertuoate  see  Infra  !!  263-265. 

8S>  Boswell  V.  Laramie  First  Nat. 
Bank,  16  Wyo.  161,  189,  92  P  624,  93 
P  681  [cit  Cyc3. 

[a]  Beferanoe  to  date  of  Instm- 
meut. — A  recital  that  the  acknowl- 
edgment was  made  on  the  day  of 
which  the  Instrument  bears  date  is 
sufficient.  Abney  v.  De  Loach,  84  Ala. 
393,  4  S  757;  Carter  v.  Doe,  21  Ala.  72. 

[b]  Ztecletratlon  on  date  of  eaeon- 
tlwi. '  Where  a  deed  was  received  for 
record  on  the  day  It  bore  date,  it  was 
held  that  the  time  of  the  acknowledg- 
ment appeared  with  sufficient  cer- 
tainty. KeltV  V.  Rosenstock,  46  Md. 
389;  Dahlem's  Sat.,  176  Pa.  454.  84  A 
807,  52  AmSR -848. 

[cj_  vndei  m  atatnte  ssqnlilaff  the 
oerUkonte  to  Mate  tte  tbne  of  taking 
the  acknowledgment,  the  date  may  be 
supplied  by  reference  to  the  rest  of 
the  instrument.  Kelly  v.  Rosenstock, 

45  Md.  889;  BoaweU  v.  Lanunle  First 
Nat.  Bank  16  Wyo.  161.  92  P  624,  98 
P  661. 

38.   Doe  V.  Roe,  1  Ga.  3;  RacklefC 

V.  Norton,  19  Me.  274. 

[a]    When  no  date  appean  In  the 

oertifloate,  It  will  be  presumed.  In 
the  absence  of  proof  to  the  contrary, 
that  the  acknowledgment  waa  taken 
at  the  time  of  the  date  of  the  deed. 
Doe  v.  Roe,  1  Ga.  3;  Rackleff  v.  Nor- 
ton, 19  Me.  274;  Dahlem's  Eat.,  175  Pa. 
454,  34  A  807,  62  AmSR  848.  See  also 
Caruthers  v.  McLaran,  66  Miss.  371. 

37.  Wlckes  V.  Caulk,  5  Harr.  &  J. 
(Md.)  36;  Chase  v.  Whiting.  80  Wis. 
644. 

38.  Merrill  v.  Sypert,  65  Ark.  51, 
44  SW  462;  Barry  v.  Hoffman.  6  Ud. 
78;  Cover  v.  Manaway,  115  Pa.  S38. 
8  A  393,  2  AmSR  662. 

Presnmption  as  to  tbite  of  delivery 
see  supra  I  81. 

.  39.   Cover  v.  Manaway,  115  Pa.  888, 
8  A  393,  2  AmSR  663. 
OertUoate  dated  wuliev  tUui  Ceed 

see  supra  note  32. 

40.  Gorman  v.  Stanton,  E  Mo.  A. 

585. 

41.  Miller  V.  Williams,  27  Colo.  34. 
69  P  7*0. 

[a]  That  the  date  Is  written  over 
an  erasnre  is  Immaterial  if  It  can  be 
ascertained  from  an  inspection  of  the 
instrument  that  such  date  Is  the  true 

one.    Matter  of  ,  16  a  B.  674.  81 

BCL  574.  139  Reprint  884.  See  also 
Covei*  V.  Manaway,  115  Pa.  338,  8  A 
393,  2  AmSR  552;  Matter  of  BIngle, 
16  C.  B.  449.  80  ECL  449,  139  Reprint 
600. 

43.   Place  for  taUnff  aoknowleOff- 

it  see  supra  |S  126-129. 


43.  U.  S.— Patton  Brown,  18  F. 
Cas.  No.  10,  832,  Brunn.  Coll.  Cas.  185. 

Cal. — Emerlc  T.  Alvarado,  90  CaL 
444,  27  P  856. 

111.— Hanlln  v.  KIA.  49  lU.  158,  95 
AmD  681;  Vance  t.  Schuyler,  6  111. 
160. 

Me. — Hudson  v.  Webber,  104  Me. 
429,  433,  72  A  184  [cIt  Cyc], 

Md. — Connelly  v.  Bowie,  6  Harr.  & 
J.  141.  , 

N.  Y.— Ilogers  v.  Pell,  164  N.  Y. 
518,  49  NB  75.  See  also  Vincent  v. 
Peo.,  5  Park.  Cr.  88,  101. 

Tenn. — Patton  V.  Brown,  Cooke  126. 

Wis. — McMahon  V.  McGraw,  26 
Wis.  614. 

[a]  m  ir«w  BmnswUdK  the  certifi- 
cate of  an  acknowledgment  taken 
while  Act  26  Geo.  Ill  c  3  was  In 
force  waa  not  required  to  state  the 
place  where  the  acknowledgment  waa 
taken  "because  at  that  time  the  pow- 
er to  take  an  acknowledgment  was 
not  confined  to  Justices  of  the  County 
In  which  the  deed  was  to  be  regis- 
tered." Brigfs  V.  McBrlde,  17  NTB. 
668. 

Jb]  Taldaff  witUn  Inxlsdietlon  of 
oflwer. — Every  acknowledgment  of  a 
deed  should  show  on  Its  face  that  it 
was  taken  within  the  jurisdiction  of 
the  officer  certifying  It.  Leavltt  jV. 
Thornton,  123  App,  Dtv.  688,  108  NTS 
162. 

[c1    'United  Mates  of  Anerlen"  Is 

too  indefinite  as  a  venue.  Montaff  T. 
Linn,  19  111.  899. 

fdj    Omission  of  name  of  state.— 

Where  the  acknowledgment  was 
taken  In  another  state  the  certificate 
should  ahow  the  state  in  which  It  was 
taken.  Thus,  "Lincoln  sa.  Wlacas- 
sett"  waa  held  not  to  show  any  as- 
signable locality.  Vance  v.  Schuyler, 
6  111.  160.  And  a  certificate  of  ac- 
knowledgment entitled  simply  "Coun- 
ty of  New  York"  without  giving  the 
state.  Is  not  sufficient  to  entitle  the 
Instrument  to  record  In  Illinol».  Har- 
din V.  Osborne.  60  111.  93;  Hardin  v. 
Kirk,  49  111.  163,  96  AmD  679.  But 
In  Rohldoux  v.  Cassllegl,  10  Mo.  A. 
516,  It  was  held  that  a  certificate  of 
acknowledgment  to  a  deed  of  land 
lying  in  the  state,  beginning  "County 
of  St.  Loula  ss„"  was  not  rendered 
Insufficient  by  the  fact  that  It  did 
not  show  that  the  county  of  St.  Loula 
waa  in  the  state  of  Missouri.  See 
also  Rosa's  App.,  106  Pa.  82  (in  which 
it  was  held  that  where  the  acknowl- 
edgment of  a  mortgage  of  land  in 
the  state  recited  that  it  was  taken 
before  a  Justice  of  the  peace,  but  did 
not  state  In  what  county  he  was  a 
justice,  the  presumption  was  that  he 
was  In  Bome  county  in  the  atate,  and. 
In  absence  of  proof  to  the  contrary, 
the  acknowledgment  was  good). 

[e]  Proxy  of  creditor  In  bank- 
mptojr  prooeedlnffS. — A  notary's  cer- 
tificate of  acknowledgment  to  a  power 
of  attorney  to  a  proxy  of  a  creditor 
of  a  bankrupt  Is  sufficient,  although 
It  has  no  venue,  where  It  conforms 
literally  to  the  form  prescribed  by 
the  supreme  court.  In  re  Henschel, 
113  Fed.  443,  61  CCA  277,  7  Am 
BankrR  662  [rev  109  Fed.  861,  S 
AmBankrR  806]. 
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«lined  to  be  liberal  in  enstaioing  such  oertifieates, 
although  not  technically  in  correct  form,**  and  it 
has  been  held  in  some  cases  that  a  failure  of  the 
certificate  to  show  where  the  acknowledgment  was 
taken  may  be  supplied  by  evidence  aliunde.^ 

Wlier«  the  venne  is  not  required  to  be  stated  by 
the  statute  prescribing  the  form  of  acknowledgment 
for  a  certain  instrument  an  erroneous  recital  of 
venue  may  be  disregarded  as  surplusage.** 

That  ithe  officer  was  in  his  offiM  when  the  ao- 
Icnowledgment  was  taken  need  not  be  recited  where 
no  such  recital  is  called  for  by  the  statute.*' 

162]  2.  Sufficiency  of  Showing—a.  In  0«a- 
eru.  The  place  where  the  acknowledgment  was 
taken  need  not  be  recited  in  the  body  of  the  instru- 
ment, but  the  courts  will  uphold  the  certificate  if 


the  place  can-be  ascertained  from  the  caption.**  And 
conversely  an  omission  to  state  the  venue  in  the 
caption  is  not  fatal  if  it  appears  in  the  bo^  of  the 
instrument.*"  It  has  also  been  held  that  an  omission 
of  the  names  of  the  county  or  state  from  the  caption 
is  not  a  fatal  defect  where  such  name  is  sufficiently 
shown  by  the  seal  attached  to  the  certificate,^  al- 
though there  is  authority  to  the  contrary.'' 

A  variance  in  regard  to  the  county  as  stated  in 
the  certificate  and  in  the  suffix  to  the  officer's  signa- 
ture will  not  invalidate  the  certificate."' 

[$  163]  b.  Venne  Appearing  from  Oertificate  of 
Authenticity  and  Oonfozmity.  If,  in  the  case  of 
an  acknowledgment  taken  outside  of  the  state,  tlie 
venue  appears  by  the  certificate  of  anthentioity  and 
conformity,  this  is  sufficient.^ 


44.  See  cases  cited  tnfra  this  note, 
[a]    JnOlolAl  BOttM  of.oonntsr  In 

whloU  town  loeatefl*'"  Where  the  cap- 
tion of  an  acknowledgment  omits  tne 
name  of  the  county,  but  the  officer 
signs  himself  as  justice  of  the  peace 
for  a  certain  Incorporated  town,  it  is 
a  valid  acknowledgment,  Bince  the 
court  will  take  notice  of  the  county 
in  which  the  town  Is  located,  and  that 
the  officer  Is  a  Justice  In  that  county. 
Gilbert  v.  National  Cash  Register  Co., 
176  IlL  288,  52  NE  22. 

[hi  Jodlolal  notio*  of  dty  In 
oonns7  nataedv— Where  the  certlncate 
recited  that  the  acknowledgment  was 
taken  before  the  mayor  of  "Kansas, 
in  the  county  aforesaid,"  it  was  held 
that  the  court  would  take  Judicial 
notice  that  there  was  a  "city  of  Kan- 
sas" in  the  county  named,  and  no  one 
not  desiring  to  be  mistaken  could  be 
mistaken  In  the  municipality  referred 
to."  Hubbard  v.  SwoCtord  Bros.  Dry 
Goods  Co.,  209  Mo.  495,  108  SW  15, 
123  AmSR  488. 

[cl  Statnte  reanirlnff  aoknowlAdg- 
me&t  In  partlcnlaz  county. — Under  a 
statute  requiring  a  deed  of  adoption 
to  be  acknowledged  by  the  maker  "be- 
fore the  judge  of  probate  of  the 
county  of  his  residence,"  it  was  held 
that  a  compliance  with  the  statute 
was  shown  sufficiently  ^here  the 
deed  began  "State  of  Alabama, 
Monroe  county,"  and  recited  that  the 
makers  were  "of  said  county  and 
state,"  and  the  certlflcate  of  acknowl- 
edgment was  captioned  "State  of  Ala- 
bama, Monroe  county,"  and  recited 
the  appearance  of  the  makers  before 
"W.  C.  Sowell,  judge  of  probate  in 
and  for  said  county."  Abney  V.  0e 
Loach,  84  Ala.  393,  4  S  757. 

[d]  Where  an  olIloeT  has  aatlioritT 
to  take  Mknowledgments  anywhere 
iB  Uie  state,  the  statement  In  the 
venue,  of  a  wrong  county  or  a  county 
which  does  not  exist,  will  not  affect 
the  validity  of  his  certlflcate.  Rous- 
saln  V.  Norton,  63  Minn.  660,  65  NW 
747. 

45.  Qraham  v.  Anderson.  42  III. 
614,  92  AmD  S»;  Irving  v.  Brownell, 
11  III.  402.  See  also  Rogers  v.  Pell. 
47  App.  Div.  240,  62  NYS  92  [afC  16!1 
N.  Y.  587.  60  NB  1112]. 

fal  Confllotinr  statements  of  lo- 
oallty. — Where  a  mortgage  was  ac- 
knowledged In  C  county  before  a  justice 
of  the  peace  of  that  county,  and  there 
recorded,  but  the  caption  of  the  certifl- 
fMite  named  E  county,  and  read:  "Be- 
fore the  subscriber,  a  Justice  of  the 
peace  of  said  county,  etc.,"  It  was 
held  that  the  Justice  had  evidently 
used  the  blank  of  another  county 
without  correcting  the  caption,  and 
that  parol  evidence  was  admissible  to 
show  the  facts.  Angler  v.  Schlefflln, 
72  Pa.  106.  13  Amil  659.  Where  the 
venue  recited  was  "city  and  county 
of  New  York,"  but  following  the  offi- 
cer's signature  were  the  words  "Mas- 
ter in  Chancery  of  New  Jersey,"  it 
was  held  that  parol  evidence  was  ad- 
missible to  show  that  in  fact  the 
acknowledgment  was  taken  in  New 
Jersey.  Rogers  v.  Pell,  47  App.  IHv. 
S40,  62  NTS  92  [aff  168  N.  Y.  687,  60 


NE  11121.  But  In  MtddlecofC  v.  Hem- 
street,  136  Cal.  178.  67  P  768,  where 
the  venue  In  the  caption  was  S  coun- 
ty, and  following  the  officer's  signa- 
ture was  a  recital  that  he  was  a 
Justice  of  the  peace  for  R  county.  It 
was  held  that  parol  evidence  was 
inadmissible  to  Show  that  the  ac- 
luiowledgmMit  was  In  tact  talcen  in 
R  county. 

[b]  A  iinestion  of  fact  is  raised 
requiring  the  case  to  be  sent  to  the  Jury 
where  the  venue  stated  In  the  certln- 
cate Is  New  York,  but  the  arfinowl- 
edgment  appears  to  have  been  taken 
by  an  officer  of  New  Jersey,  and  an 
Interested  witness  testifies  that  in 
fact  it  was  taken  tn  the  latter  state. 
Rogers  v.  Pell,  154  N.  T.  618,  49  NH 
75. 

AdmlssibUlty  of  p«xol  eriAenoe  In 
aid  of  oertlfloate  renenUy  see  infra 
It  263-265. 

46.  MarUn  v.  HeUman  Mach. 
Works,  89  111.  A.  159. 

[a]  <  Vse  of  hlKnk  form  fox  an- 
other oonnty, — Where  the  officer  tak- 
ing the  acknowledgment  of  a  chattel 
mortgage  used  a  blank  form  printed 
for  another  county,  and  failed  to  cor- 
rect the  name  of  the  county  In  the 
venue,  the  record  of  such  mortgage 
was  still  notice  thereof  to  a  subse- 
quent purchaser  of  the  mortgaged 
property,  where  the  statute  giving 
the  form  of  acknowledgment  of  a 
chattel  mortgage  did  not  require  a 
venue  to  be  stated,  as  that  portion 
of  the  certlflcate  may  be  rejected  as 
surplusage.  Martin  v.  Hellman  Mach. 
Works,  89  111.  A.  159. 

[b]  Vndra  tbe  rnles  in  bankmptoy 
prescribed  by  the  United  States  su- 
preme  court  a  certlflcate  of  acknowl- 
edgment of  a  power  of  attorney 
authorising  a  proxy  to  vote  for  a 
creditor  in  bankruptcy  proceedings  is 
not  Titlated  by  the  lack  of  a  venue, 
such  recital  not  being  prescribed.  In 
re  Henschel,  118  Fed.  448,  51  CCA 
277  [mod  109  Fed.  8611. 

4T.  Johnson  v.  Pendergrass,  49  N, 
C  479. 

'4a  Ala. — Abney  v.  De  Loach,  84 
Ala.  898,  4  S  767.  „^ 
Ill.—Dunlap  v.  Dangherty,  20  IlL 
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Iowa. — Smith  V.  Sherman,  118  Iowa 
601,  85  NW  747. 

Ka.n. — Douglass  v.  Carmean,  49 
Kan.  674,  31  P  371;  Douglass  v.  Bish- 
op 45  Kan.  200.  25  P  628.  10  LRA  857. 

Mich.— T>amb  v.  Lamb,  139  Mich. 
166,  102  NW  645;  Wright  v.  Wilson. 
17  Mich.  192. 

Mo. — Sldwell  V.  Bimey,  69  Mo.  144. 

Tex. — Nacogdoches  First  Nat.  Bank 
V.  Hicks,  24  Tex.  Civ.  A.  269,  69  SW 
842 

See  also  Maxwell  v.  Hartmann,  50 
Wis,  660,  8  NW  103;  Robinson  v. 
Byers,  1^  Grant  Ch.  <U.  C.)  388; 
Simpson  V.  Hartman,  27  U.  C.  Q.  B. 
460. 

{a]  In  OanaOa  the  place  where  the 
acknowledgment  was  made  is  suffi- 
ciently indicated  by  the  marginal 
venue  In  the  certlflcate,  as,  for  in- 
stance, ••Province  of  Upper  Canada, 
Eastern  District,  to  wlt.'^  Boblnaon 


V.  By  era,  IS  Qrant  Ch.  (U.  Ci>  888; 
Monk  V.  Fnrlinger,  17  U.  a  C.  P.  41; 
Simpson  T.  Hartman,  27  U.  C.  Q.  B. 

460. 

48.  Gilbert  V.  National  Cash  Reg- 
ister Co.,  176  111.  288,  62  NE  22;  Colby 
V.  McOmber,  71  Iowa  469,  82  NW 
459;  Kane  v.  Sholars,  41  Tex.  Civ.  A. 
164,  90  SW  937. 

SO.  Chiniquy  v.  Catholic  Bishop, 
41  111.  148jStephens  v.  MotLi  81  Tex. 
115.  16  SW  731.  But  see  Vance  v. 
Schuyler,  6  111.  160. 

[a]  Where  I3ie  seal  la  not  reanlrsd 
to  be  oopted  Into'tlM  reoord.  it  will 
be  presumed  that  the  seal  aflSxed  to 
the  original  showed  the  county  In 
which  the  acknowledgment  was  taken. 
Sldwell  v.  Blmey,  69  Mo.  144;  Cham- 
berlain V.  Pybas,  81  Tex.  611,  17  SW 
50:  Stephens  v.  Motl,  81  Tex.  116.  16 
SW  781.  See  also  Blythe  v.  Houston, 
46  Tex.  66. 

[b]  Wronf  ooonty  stated  In  oap- 
tlon. — ^Where  the  county  laid  In  the 
caption  of  the  certlflcate  of  acknowl- 
edgment of  a  deed  which  recited  that 
the  notary  public  was  a  notary  of 
"said  county"  was  a  different  one 
from  that  for  which  the  notary  was 
appointed,  but  the  signature  of  the 
notary  was  followed  by  words  describ- 
ing him  as  a  notary  of  the  county  of 
his  appointment,  and  a  seal  with  the 
name  of  the  latter  county  was  at- 
tached, it  was  held  that  the  certlfl- 
cate was  sufficient  to  admit  the  deed 
to  record.  Alexander  v.  Houghton,  86 
Tex.  702,  26  SW  937;  Nacogdochea 
First  Nat.  Bank  v.  Hicks,  24  Tex.  Civ. 
A.  269,  69  SW  842. 

81.    WUlard  v.  Cramer,  86  Iowa  22. 

[a]  Thus  where  the  only  thing  to 
show  the  place  of  taking  the  ac- 
knowledgment was  a  notaria.1  seal 
bearing  the  officer's  name  followed  by 
"Blgln,  Illinois,"  the  certlflcate  was 
held  fatally  defective.  Greenwood  v. 
Jenswold,  69  Iowa  63,  28  NW  433. 

63.  Merchants*  Bank  v.  Harrison, 
39  Mo.  433,  93  AmD  286;  Rogers  v. 
Pell,  47  App.  Div.  240,  62  NYS  92 
[aff  168  N.1V687,60  NE  1112] ;  Angler 
V.  Schlefflln,  72  Pa.  106,  13  AmR  669: 
Alekander  v.  Houghton,  86  Tex.  702. 
26  SW  937;  Blythe  t.  Houston,  46 
Tex.  66. 

[a]  Thns  where  the  cwtlon  of  an 
acknowledgment  showed  tnat  it  was 
taken  in  the  coUnty  of  Calhoun,  state 
of  Michigan,  and  the  notary's  name 
was  followed  by  the  words,  "Notary 
Public  In  and  for  Slaton  Co.,"  it  was 
sufficient,  and  not  objectionable  on 
the  ground  that  It  did  not  show  that 
the  notary  was  one  for  Eaton  county, 
Michigan.  Lamb  v.  I^mb,  139  Mich. 
166,  102  NW  645. 

[b]  Tarlanoe  between  caption  and 
seal, — ^Where  the  caption  recited  one 
county  while  the  official  seal  showed 
another  In  which  the  officer  was  au' 
thorlzed  to  act.  It  ygas  held  that  the 
certificate  was  fatally  defective. 
Emerlc  v.  Alvarado,  90  Cal.  444,  27  P 
366  [foil  Mlddlecofl  v.  Hemstreet,  135 
Cal.  173,  67  P  7681. 

63.  Zlardln  v.  Osborne,  60  111.  93; 
Harding  t.  Curtis,  46  III.  262;  Adams 
T.  Medi^.  26  W^Va.  127. 
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[\  164]  c  Venne  Appearing  from  Impection  of 
Entire  lustnuneat.  Where  it  can  be  ascertained 
TTith  sufficient  certainty  irom  an  inspection  of  the 
eutire-iastrument  at  what  place  the  acknowleo^ment 
was  made,  it  is  not  material  that  such  fact  does  not 
fully  appear  in  the  certificate  itself." 

165]  3.  Fresnmption  that  Officer  Acted  with- 
in Jurisdictional  Limits.^  Where  an  instrument  ap- 
pears to  have  been  acknowledged  before  an  officer 
authorized  to  take  acknowledgments  within  the 
limits  of  his  'jurisdiction,  it  will  be  presumed  that 
an  acknowledgment  was  actually  taken  within  such 

OMrtUlimt*  of  antliwitleltr  and  «OI^• 
imiaXf  KMunllr  ))«e  infra  f  |  2&1-262. 
64.    Oa. — Do©  V.  Roe,  1  Ga.  588. 
N-  J.— Oraham  t.  Whltely,  26  N.  J. 

L.  254. 

Oh. — Beckel  v.  Pettlcrew,  6  Oh.  St. 
2i7. 

Pa. — Hoes's  App^  108  Pa.  82;  Ben- 
net  V.  Paine,  7  Watts  8S4,  82  AmD 
765;  Fuhrman  v.  Loudon,  18  Serg.  St 
R.  3S6,  15  AmD  808. 

Vt— Ives  V.  AlIyiL  12  Vt  B89; 
Brooks  T.  Chaplin.  S  Vt.  281,  83  AmD 
309. 

W.  Ta. — One7  t.  Clendenhi,  28  W. 
ra.  34:  Adams  t.  Medsker,  26  W.  Ta. 

12T. 

See  Dunlap  t.  Daugherty,  iTO  111. 
397. 

Contra  Gmerlc  v.  Alvarado,  90  CaL 
444,  27  P  366. 

Te&iie  appearliw  from  oertUloate  of 
«ath«ntlol&  .  and     coBformitT  eee 

Bupra  I  163. 

[a]  mutrattoti. — ^Where  the  venue 
of  a  certificate  of  acknowledgment 
was  laid  ae  "Suffolk  as.  Boston/'  and 
the  grantor  was  descrilMd  In  the  deed 
as  residing  In  "Waltham,  In  the  coun- 
ty of  UloidleBex  and  Commonwealth 
of  Massachusetts,"  and  the  grantee 
aa  of  "Boston  In  the  county  of  Suf- 
folk and  commonwealth  aforesaid,"  It 
■ufilclently  appeared  that  the  ac- 
knowledgment was  taken  In  the  coun- 
ty of  Suffolk  utd  commonwealth  of 
Massachusetts.  Hudson  v.  Webber, 
104  Me.  429,  72  A  184. 

[b]  eapttoa  of  4b«  eMtlfteat* 
mar  be  read  In  connection  with  the 
official  signature  of  the  officer  to 
show  the  State  and  county  for  which 
he  l3  a  notary  public,  and  the  pro- 
sumption  Is  that  the  officer  acted 
within  his  territorial  Jurisdiction, 
and  the  mere  fact  that  the  caption  of 
the  Instrument  acknowledged  shows 
a  different  State  and  county  does  not 
overcome  this  presumption."  Per 
Pleasants.  A.  In  Nacogdoches  First 
NaL  Bank  v.  Hicks,  24  Tex.  CIV.  A. 
269,  272.  59  SW  842. 

[c]  It  is  not  Indispensable  Oiat 
tha  placo  of  aoknowledgment  should 
ippear  from  the  certUloata  Alone,  but 
It  will  suffice  If  It  is  discoverable 
with  reasonable  certainty  by  an  in- 
spection of  the  instrument,  Hudson 
V.  Webber,  104  Me.  429,  72  A  184. 

[d]  Alder  of  aoknowWIgxaMit  hr 
certtfloato  of  ooonty  elerk. — ^Where 
the  officer  taking  the  acknowledg- 
ment of  a  chattel  mortgage  used  the 
blank  form  printed  for  an  account- 
ing, and  failed  to  correct  the  name  of 
the  county  In  the  venue,  but  attached 
to  the  mortgage  was  a  certificate  of 
ttie  county  clerk  of  the  proper  county, 
to  the  effect  that  the  person  taking 
an  acknowledgment  was  a  magistrate 
In  auch  county,  such  certificate  was 
competent  to  prove  that  the  officer 
taking  the  acknowledgment  was  an 
officer  of  the  county  In  which  the 
acknowledgment  was  taken.  Martin 
T.  Hellman  Mach.  Works,  89  111.  A. 
159. 

[e]  >aBM  of  stats  omitted  from 
•srtUoatsu— The  acknowledgment  of 
a  deed  to  lands  lying  In  Vermont,  the 
certificate  to  which  Is  merely  headed 
"Providence,"  Is  sufficient  where  It 
reasonably  appears,  trom  an  Inspeo- 
tioi  of  the  whole  Inatrument,  that 
SUA  acknowlMgmmt  was  taken  In 


limits,  although  there  is  no  averment  to  that  effect 
in  the  certificate.^  And,  on  the  other  hand,  where 
the  caption  shows  the  state  and  copnty  in  which  the 
acknowledgment  was  taken,  it  will  be  presumed  that 
the  officer  before  whom  the  acknowledgment  waa 
made  was  authorized  to  act  in  the  county  stated."^ 
166]  £.  Official  Character  of  Officer^— 1.  Ne- 
ceseity  for  Showing.  The  statutes  generally  require 
that  a  certificate  of  acknowledgment  should  show  in 
some  way  that  the  acknowledgment  was  taken  by  & 
person  authorized  to  do  so.*^  But  in  the  absence 
of  any  such  express  requirement  it  has  been  held 


Providence,  B.  I.  Ives  v.  Allyn,  12  "V^. 
689.  . 

[f]  PrssnmpUon  as  to  place  of 
taking. — ^An  'acknowledgment  falling 
to  Btate  where  It  was  taken  will  not 
be  fatally  defective  on  that  account, 
as.  In  the  absence  of  proof  to  the 
contrary,  the  court  will  presume  It  to 
have  been  taken  In  the  county  where 
the  deed  purports  to  have  heen  made. 
Doe  V.  Roe,  1  Qa.  8. 

66.  Impeaohmsat  of  osrUlteata  for 
laok  of  ]iixlaaiotlo&  of  ottoov  see 
infra  {  274. 

Se.  U.  S.^-Carpenter  v.  Dexter,  8 
Wall.  513,  19  L.  ed.  426;  In  re  Hen- 
chel,  113  Fed.  443,  Bl  CCA  277. 

Ala. — McCarver  v.  Herzberg,  120 
Ala.  623,  25  S  8. 

Ga. — McCandlees  v.  Torkshlre 
Ouarante&  etc.,  Corp^  101  Oa.  ISO, 
28  SE  663.  See  also  Doe  t.  Feeples, 
1  Oa,  3. 

111.— Harding  v.  Curtis,  45  111.  262; 
Dunlap  V.  Daugherty,  20  111.  397.  Bee 
also  Ollbert  v.  National  Caah  Reg- 
ister Co.,  176  ni.  288,  52  NB  22  [aff 
67  111.  A.  6061;  Livingston  v.  Kettelle. 
6  III.  11«,  41  AmD  166.  Compare 
Montag  V.  Llnn.  19  HI.  899. 

Iowa. — Smith  V.  Sherman,  118  Iowa 
«01,  85  NW  747. 

Kan. — Douglass  v.  Carmean,  49 
Kan.  674,  31  P  371:  Douglass  v.  Bish- 
op, 46  Kan.  200,  2S  P  828,  10  LRA 
857  and  note. 

Me. — Rackleff  v.  Norton,  -19  He. 
274. 

Mo. — Owen  V.  Baker,  101  Mo.  407, 
14  SW  176,  20  AmSR  «18;  Sldwell  v. 
Blrney.  69  Mo.  144;  Bradley  v.  West, 
60  Mo.  38.  See  also  Huxley  v.  Har- 
rold,  62  Mo.  516. 

N.  T. — Peo.  V.  Snyder,  41  N.  T. 
397;  Thurman  v.  Cameron.  24  Wend.' 
87.  See  also  Rogers  v.  Pell,  154  N. 
T,  518,  49  NE  76.  Compare  Vincent 
V.  Peo.,  5  Park.  Cr.  88. 

N.  C— Williams  v.  Kerr,  113  N.  C. 
306-  18  SE  501.  See  also  Devereux 
V.  McMahon.  102  N.  C.  284,  9  SE  636. 

Tex. — Alexander  v.  Houghton,  86 
Tex.  702,  26  SW  937;  Chamberlain  v. 
Pybas,  81  Tex.  511,  17  SW  60:  Nacog- 
doches First  Nat.  Bank  v.  Hicks,  24 
Tex.  Civ.  A.  269,  69  SW  842.  See 
also  Blythe  v.  Houston,  46  Tex.  65. 

Va. — Sullivan  v.  Gum,  106  Va.  245, 
247,  56  SB  535,  10  AnnCas  128  and 
note  [cit  Cyc]. 

W.  Va. — Benalmer  v.  Fell,  86  W. 
Va.  15,  12  SE  1078,  29  AmSR  774.  See 
also  Oney  v.  Clendenln,  28  W.  Va.  34. 

See  Cox  v.  GUI,  88  Ky.  669;  Mor- 
rison V.  White.  16  La.  Ann.  100. 

Territorial  extent  of  oncer's  Juris- 
diction aee  supra  91  121,  122. 

[a]  Becital  of  name  of  state  only. 
— It  is  a  sufficient  statement  of  venue 
In  the  certificate  of  an  acknowledg- 
ment to  recite  merely  the  name  of 
the  state,  although  the  certifying 
officer  is  one  whose  authority  la  lim-i 
Ited  In  territorial  extent,  aa  a  pre- 
sumption arises  that  he  performed 
the  duties  of  his  office  within  the 
limits  for  which  he  was  /commis- 
sioned. Carpenter  v.  Dexter,  8  Wall. 
(U.  S.)  613,  19  L.  ed.  42«  (so  holdbiff 
as  to  an  acknowledgment  taken  -In 
another  state) ;  McCarver  v.  Herts- 
bet^  120  Ala.  623,  26  S  8;  Morrison 
V.  White.  16  La.  Ann.  100. 

[b]  Whero  as  oflUtor  has  jvrlodlo- 
tlon  tkionghovt  Oo  otatoi  the  county 
of  his  appointment  neod  not  ho  re- 


cited, it  being  presumed  that  he  Is  an 
officer  of  some  oounty  In  the  state  if 
there  la  no  evidence  to'the  contrary. 
In  such  case  a  recital  of  a  wrong 
county  may  be  disregarded  aa  aur- 
plusage.  Lamb  v.  Lamb,  189  Mich. 
166,  102  NW  645;  Rouaaaln  v.  Nor- 
ton, 53  Minn.  B60,  65  NW  747;  Ross's 
App.,  106  Pa.  82.  See  also  Maxwell 
V.  Hartmann,  50  Wis.  660,  8  NW  103. 

67.  111. — Livingston  v.  Kettelle,  «■ 
III.  116,  41  AmD  166. 

Iowa. — Colby  V.'  MeOmber,  71  Iowa. 
469,  32  NW  469.  . 

Kan. — Douglass  v.  Carmean,  49 
Kan.  674,  81  P  871;  Douglass  v. 
Bishop,  45  Kan.  200,  26  P  028,  10 
LHA  867.  , 

Mich.— Wright  V.  Wilson,  17  Mich. 
192. 

Uo. — Sldwell  V.  Blrney.  69  Mo.  144. 
See  also  Remlngtpn  Sewing  Mach.  Co. 
V.  Cush'en,  8  Mo.  A.  528. 

N.  C— Williams  v.  Kerr,  113  N.  C. 
306,  18  SE  501. 

Tex.~Cluimberlaln  v.  Pybas,  81 
Tex.  611,  17  SW  SO. 

N.  B.— Kelly  v.  Brown,  81  N.  B.  648.- 

Compare  Blatter  of  Kaufman,  78 
Misc.  72,  138  NTS  804. 

[a]  moMxAnx  ahowiiur  of  oiiiooz^ 
oovBtji^Where  a  certificate  beganf 
"State  of  Missouri,  Schuyler  County, 
ss.:  Be  it  remembered  that  hefora- 
the  undersigned,  circuit  clerk,  comes," 
eta.  It  was  held  that  It  sufficiently 
appeared  that  the  person  who  took 
the  acknowledgment  was  the  clerk 
of  the  circuit  court  of  Schuyler  coun- 
ty.   Sldwell  V.  Blrney.  69  Mo.  144. 

68.  Pnrtbor  osrtmoato  of  amtlioa- 
tidty  and  oonfwmilar.  ace  Infra  SI 
251-262. 

Officers  anthorlxed  to  take  aoknowl- 
odgments  see  supra  SS  98-109. 

69.  U.  S. — Patton  v.  Brown,  18  F. 
Cas.  No.  10,832,  Cooke  (Tenn.)  126. 

Ala. — Keller  v.  Moore,  51  Ala.  840; 
Hlnea  v.  Chancey,  47  Ala.  637. 

Cal. — Bmerlc  v.  Alvarado,  90  Cal. 
444,  27  P  356.  See  also  McAlUater  v. 
Clement.  75  Cal.  182.  16  P  775;  Touch- 
ard  V.  Crow,  20  Cal.  150,  81  AmD  108. 

Fla_ — Summer  v.  Mitchell,  29  Fla. 
179,  10  S  562,  30  AmSR  106,  14  LRA 
815. 

111. — Booth  V.  Cook,  20  111.  129. 
Iowa. — Greenwood  v.  Jenswold,  69 
Iowa  63.  28  NW  48*.^     ,  ^ 

Md. — Connelly      Bowie,  6  Harr,  & 

'  Nebr.— Connell  v.  Galligher,  89 
Nebr.  793.  68  NW  488. 

N.  C— Barbee  v.  Taylor,  61  N.  C.  40. 

Oh.— Johnston  V.  Haines,  2  Oh.  65, 
15  AmD  533.  „ 

Pa. — TJhler  v.  Hutchinson,  23  Pa. 
110;  Cassell  v.  Cooke.  8  Serg.  &  R.  • 
268,  11  AmD  610;  Downing  V.  Gal- 
lagher. 2  Serg".  &  R.  455;  Shield  v. 
Buchannan,  2  Teates  219. 

Tex. — Coffey  v.  Hendricks,  66  Tex. 
676,  2  SW  47;  Whitehead  v.  Foley, 
28  Tex.  268;  Bledsoe  v.  Haney,  57 
Tex.  Civ.  A.  285,  122  SW  455;  Gulf, 
etc,  R.  Co.  V.  Carter,  6  Tex.  Civ.  A. 
676,  24  SW  1088. 

Va.— Hurst  v.  Leekle.  97  Va.  ESO. 
84  SB  464,  76  AmSR  798;  Cales  v. 
Miller,  8  Gratt.  (49  Va.)  6. 

Can. — McCammon  v.  Beaupre,  25  U. 
C.  Q.  B.  419. 

See  Peo.  v.  New  Tork,  6  AbbPr  (N 
Y.)  180. 

[a]  WImm  oflfdaX  ohaxaetor  no- 
wlMiro  tlunm^-A.  bond  for  title,  the 


Digitized  by 


Google 


fi32  [1C.J.] 


ACKNOWLEDGMENTS 


[g§  166-167 


that  it  is  not  necessary  that  the  official  character 
of  the  person  taking  the  acknowledgment  should 
appear  from  the  certificate,^  and  his  authority  to 
act  in  the  premises  may  be  shown  by  extrinsic  evi- 
dence." 

Failure  to  certify  residence  and  date  of  expiratiqji 
of  term.  It  has  been  said  that  "the  fact  that  the 
notary  does  not  certify  when  his.  term  will  expire, 
Bor  where  he  lives,  does  not,  in  the  least,  destroy 
the  effectiveness  of  the  deed,  to  which  he  certifies  the 
acknowledgment;"*'  and  in  Nebraska  it  is  held  that 
a  certificate  is  not  rendered  void  because  of  the 
notary's  failure  to  comply  with  a  statutory  require- 
ment that  he  -shall  Write,  under  his  official  signature, 
the  date  at  vhieh  his  term  of  office  will  expire,  unless 


such  date  of  expiration  is  engraved  on  his  seal." 

Judicial  notice  has  sometimes  been  taken  of  the 
fact  that  the  person  who- signed  a  certificate  of 
acknowledgment  held  an  Office  which  authorized  him 
to  take  the  acknowledgment.** 

167]  2.  Sufficiency  of  Showing— a.  In  Gen- 
erid.  Strict  technical  accuracy  is  not  required,  and 
if  the  certificate  fairly  shows  that  the  acknowledg- 
ment was  taken  by  a  person  authorized  to  take  it, 
it  is  sufficient."  Accordingly  a  substantial  showing 
of  the  officer's  official  character  is  sufficient,*"  and  .it 
is  not  necessary  that  the  certificate  should  describe 
his  office  with  vigorous  exactness"  or  explicitly 
recite  the  fact  that  he  is  authorized  to  take  ae- 
knowled^enta," 


certificate  of  which  la  subscribed  by 
the  officer's  name  alone,  without  any 
addition  denoting  his  olflclal  charac- 
ter, and  that  character  being  nowhere 
shown  In  the  body  of  the  certificate. 
Is  tnadmlsflible  In  evidence  without 

firoof  of  Its  execution,  as  at  common 
aw,  whether  the  bond  be  of  record 
or  not.  Coffey  v.  Hendricks,  66  Tex. 
676,  2  SW  47. 

[b]  Anthorltr  in  SMolal  okms. — 
Under  a  statute  providing  as  a  gen- 
eral rule  that  the  acknowledgments 
of  deeds  and  conveyances  shall  be 
taken  before  a  magistrate,  but  ex- 
cepting certain  cases  in  which  proof 
may  he  taken  before  a  Judge,  the 
certificate  must,  where  the  proof  Is 
taken  before  the  judge,  state  the  exist- 
ence of  those  facts  which  take  the 
case  out  of  the  general  rule  and  brln^ 
It  within  the  statutory  exception. 
Pearl  v.  Howard,  1  D.  Chlpm.  (Vt.)  178. 

[c]  Frsnuuptloa  from  lapse  of 
ttms. — ^Where  a  registry  copy  of  a  deed 
recorded  more  than  one  hundred  years 
before  was  produced  In  evidence,  and 
It  appeared  that  the  deed  purported 
to  have  been  acknowledged  before  a 

iustice  of  the  peace  of  another  state, 
t  was  held  that  In  the  absence  of 
evidence  to  the  contrary  the  presump- 
tion was  that  the  register  who  re- 
corded the  deed  had  sufficient 
evidence,  at  the  time  of  record,  of 
the  official  character  of  the  mag- 
istrate. Forsalth  v.  Clark.  21  N.  H.  409. 

60.  U.  S. — Carpenter  v.  Dexter,  8 
WaH.  513,  19  L.  ed.  426;  Secrlat  v. 
Green,  8  Wall.  744.  18  I,,  ed.  153;  Van 
Ness  V.  U.  a.  Bank,  18  Pet.  17,  10  L. 
ed.  38;  U.  S.  Bank  v.  Bennins,  2  F. 
Cas.  No.  908,  4  Cranch  C.  C.  81.  See 
also  Shults  v.  Moore,  22  P.  Cas.  No. 

12,824,  1  McLean  520.   

AlS. — Liucas  v.  Boyd,  156  Ala.  427, 
47  S  209. 

Md. — Byer  v.  Etnyre,  2  Gill  150,  41 
AmD  410  [dlst  ConneUy  v.  Bowie,  6 

^^N^'O^-^id"  V.  Venable,  111  N.  C. 
535,  16  SB  217;  Sen  v.  Hunter,  S  N. 
C.  401.  „         ^  .,  „, 

S.  C. — McCreary  v.  Coggeahall.  74 
8.  C.  42.  53  SB  9^8,  7  LRANS  438,  7 
AnnCas  693;  Bank  V.  McMahon,  87 
S.  C.  309,  16  SE  3U  ,    .  ^ 

Va. — Langhorne  v.  Hohson,  4  Leigh 
(34  Va.)  224;  Ware  v.  Cary,  2  Call 
(6  Va.)  263;  Harvey  v.  Borden,  2 
Wash  (2  Va.)  156. 

[a]  AokBOWlsaguent  bsfor*  iuft7' 
-or  of  dty^Under  Code  (1886)  S  1802 

rCode  (1907)  i  3361],  prescrlblpg  the 
form  of  acknowledgments  of  convey- 
ances, without  requiring  the  officer 
to  certify  to  his  official  character  or 
to  his  territorial  jurisdiction,  a  cer- 
tificate of  acknowledgment  to  a  deed 
Is  not  Invalid  because  of  the  omission 
to  state  the  name  of  the  city  of 
which  the  oflUcer  purporting  to  taJta  It 
was  mayor.  Lucas  v.  Boyd,  166  Ala. 
427,  47  S  209. 

[b]  An  scknowMdffnMiit  taken  In 
another  state  need  not  show  the  of- 
flcial  character  of  the  officer  unless 
the  statute  requires  It.  Secrist  v. 
Green.  3  Wall.  (U.  S.)  744.  18  U  ed. 
153.  See  also  Carpenter  v.  Dexter,  8 
Wall.  (U.  S.)  613,  19  L.  ed.  42S. 


[c]  Pranunption   of  mtliovlty. — 

At  a  time  when  the  North  Carolina 
statutes  prescribed  no  form  for  the 
certificate,  the  authority  of  the  otHcer 
was  presumed.  Kldd  v.  Venable,  111 
N.  C.  535.  16  SE  317:  Robblns  v.  Har- 
ris, 96  N.  C.  657,  2  SB  70;  Den  v. 
Lamb,  35  N.  C.  400;  Den  v,  Ferebee, 
31  N.  C.  312;  Den  v.  Hunter,  8  N.  C. 
401. 

[d]  Wlier*  It  Is  established  that 
promt*  was  bsfors  an  antborls*d 
oflcsr  the  mere  omission  of  the  of- 
ficial title  of  the  officer  amounts  to 
nothing.  Carolina  Sav.  Bank  v.  Mc- 
Mahon, 37  S.  C.  309,  16  SB  31. 

61.    See  infra  i  265. 
es.    Kansas,  etc.,  B.  Co.  v.  Kansas, 
etc..  R.  Co.,  129  Mo.  62,  68,  31  SW  461. 

63.  Sheridan  County  v.  McKlnney, 
79  Nebr.  220.  223,  115  NW  648,  112 
NW  329  (where  it  was  held  that  the 
seal  of  a  notary,  which  contained  the 
words  "Notarial  S^al,"  the  name /of 
the  county  for  which  the  notary  was 
appointed,  and  the  word  "Nebraska," 
was  sufficient  for  the  authentication 
of  his  official  acta;  and  that  his  failure 
to  write  under  his  official  signature 
the  date  when  his  commission  would 
expire  did  not  render  his  certificate 
void). 

64.  Lucas  v.  Boyd,  156  Ala.  437, 
47  S  209;  Graham  v.  Anderson,  42  111. 
514,  92  AmD  89;  Irving  v.  Brownell, 
11  111.  402;  Livingston  v.  Kettelle,  6 
111.  116,  41  AmD  166;  McCreary  v. 
Coggeshall,  74  S.  C.  42,  53  SE  978,  7 
LRANS  433.  7  AnnCas  693. 

[a]  Ill9atratlon.^A  court  may 
take  Judicial  notice  of  the  fact  that 
th«  person  who  signed  the  certificate 
is  mayor  of  a  city  located  In  the 
county  where  the  court  sits.  Lucas 
V.  Boyd.  IBS  Ala.  427,  47  B  209;  Hub- 
bard V.  SwofCord  Bros.*  Dry  Ooods  Co., 
209  Mo.  496.  108  SW  16,  123  AmSR 
488 

[hi    Jndlola)  notlos  MT  oonntr.^ 

Where  the  caption  of  an  acknowledg- 
ment omits  the  name  of  the  county, 
but  the  ofllcer  signs  himself  as  Jus- 
tice .of  the  peace  for  a  certain  in- 
corporated town,  it  is  a  valid  ac- 
knowledgment, since  the  court  will 
take  notice  of  the  county  in  which 
the  town  Is  located  and  that  the  of- 
ficer Is  a  justice  in  that  county.  Gil- 
bert V.  National  Cash  Register  Co., 
176  111.  288,  52  NE  22. 

rd  Slgnatnre  without  deslgiiatlon 
of  ofidal  capacity. — ^Where  a  certain 
certificate  was  subscribed  "Geo.  D. 
Ludlow,"  without  any  description  of 
his  official  character  either  In  the 
body  of  the  certificate  or  following 
his  signature,  it  was  held  that  the 
court  would  take  judicial  notice  that 
a  person  named  C.  D.  L.  was  chief 
Justice  of  the  province  in  which  the 
court  sat  at  the  time  the  deed  ap- 

fieared  to  have  been  executed,  and 
hat  it  was  competent  for  the  reg- 
istrar cf  deeds  to  recognise  the  certifi- 
cate as  an  authentic  act  of  the  chief 
justice.    Watson  v.  Hay,  6  X.  B.  669. 

65.  Hubbard  v.  Swotlord  Bros.  Dry 
Goods  Co.,  209  Mo.  496,  108  SW  16, 
123  AmSR  488. 

[al  Jwtn  Of  eovrt  off  xsoorOv— 
Under  the  act  of  F«br.  14,  1826,  r«- 


tjulrlng  a  married  woman.  In  acknowl- 
edging a  deed  conveying  her  real 
estate,  to  appear  before  some  court 
of  record;  a  certificate  of  an  acknowl- 
edgment taken  before  the  Judge  of 
a  court  having  no  clerk,  stating  that 
"before  me,  M.  P.  L.,  Judge  of  said 
court,  personally  appeared  M.  G., 
wife,  etc.,"  was  held  sufficient.  Gar- 
nler  v.  Barry,  28  Mo.  438,  439. 

[b]  "WUtjQX  of  Kansas." — ^A  cer- 
tificate of  acknowledgment  before  a 
person  signing  himself  as  mayor  of 
"Kansas  in  the  county  aforesaid"  has 
been  held  sufficient,  although  there 
was  no  city  named  "Kansas"  In  the 
county  designated,  the  court  saying: 
"We  Know,  however,  that  there  was 
at  that  time  In  Jackson  county  a 
city  whose  official  name  was  'The 
City  of  Kansas,'  and  no  one  not  de- 
siring to  be  mistaken  could  be  mis- 
taken in  the  municipality  referred 
to."  Hubbard  v,  Swofford  Dry  Goods 
Co.,  209  Mo.  495,  503,  108  SW  15,  123 
AmSR  488.  ^ 

[c]  DesoT^tion  held  InsaScient  

A  certificate  with  no  other  statement 
of  official  character  than  the  sub- 
scription "G.  H.  Maxey,  Clerk,  by 
G.  M.  Walker,  Deputy,"  was  held  in- 
sufficient. Gulf,  etc.,  R.  Co.  V.  Carter, 
5  Tex.  Civ.  A.  675,  24  SW  1083. 

66.  Leech  v.  Karthaus,  141  Ala. 
609,  37  S  696;  Blythe  v.  Houston.  4 B 
Tex.  65;  Hurst  v.  Leckie,  97  Va.  55u, 
34  SB  464,  75  AmSR  798. 

67.  See  Riviere  v.  Wllkens,  31  Tex. 
Civ.  A.  454,  72  BW  608. 

[a]  **01xeitlt  dMV  sufficiently 
Identifies  the  officer  as  clerk  of  the 
circuit  court,  Sldwell  t.  Bimey,  69 
Mo.  144. 

[b]  Olsrk  of  oonnty  held  to  msan 
oXszfe  of  oonn^  eowb— A  recital  that 
the  oRlcer  was  "the  <derk  of  It.  coun- 
ty" was  held  a  sufficient  statement 
that  he  was  the  clerk  of  the  county 
court  of  H.  county.  Riviere  v.  Wif- 
kens,  31  Tex.  Civ.  A.  454.  72  8W  6ftS. 

[c]  "A  dsA"  hsid  to  mean  "thm 
olsrk." — A  certificate  recited  that  "be- 
fore the  undersigned,  a  clerk  of  the 
county  court,  within  and  for  the 
county  of  Clay,"  etc.  Objection  was 
taken  that  the  certificate  of  acknowl- 
edgment implied  that  there  was  more 
thari  one  clerk  of  the  county  court 
and  was  therefore  defective.  The 
court  said:  "As,  by  the  statute,  there 
could  be  but  one  clerk  of  such  court, 
when  the  certificate  recites  that  the 
officer  taking  the  acknowledsrment  Is 
a  clerk  of  such  court,  the  inevitable 
conciusiOTi  of  law  must  be  that  It  was 
taken  by  the  clerk  of  the  county  court 
who  is,  by  statute,  authorised  to 
take  and  certify  such  acknowledg- 
ments." Walker  v.  Owens,  25  Mo.  A. 
587,-  694,  695. 

[d]  Aoknowlsdnisnt  hafors  Judff* 
Instsad  of  "conrt,"— An  acknowledg- 
ment of  a  deed  by  a  sheriff,  certified 
to  by  a  clerk  of  court,  and  stated  by 
htm  to  have  been  taken  before  the 
"Judge  of  the  court."  instead  of  be- 
fore "the  court,"  as  required  by  Wag- 
ner St.  p  612  iS  66,  66,  is  not  ln\'alld. 
McClure  vi  Mc(nurg.  63  Mo.  173. 

68.  Livingeton  v.  McDonald,  ft  Oh. 
169. 
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[$  168]    b.  Place  Wuan  Designation  Appears. 

Where  the  of&ciaL  character  of  the  officer  is  stated 
in  the  body  of  the  certificate  it  need  not  appear  in 
the  snbseription  thereto;'"  and  on  the  other  hand  it 
is  sufficient  i£  the  title  of  the  officer  be  suffixed  to 
the  signature,  although  his  official  character  be  not 
given  in  the  body  of  the  certificate.'"  It  has  also 
been  held  sufficient  that  the  seal  of  the  officer,  affixed 
to  the  certificate,  shewed  bis  official  character.^'^  ' 

li  169]  c.  AnHuxAtj  i^paaring  item  IiiBPMtion 
of  Entire  OerttflCftte  or  Iiutramtitt  Even  thoni^ 


the  certificate,  standing  alone,  does  not  diselose  the 
official  character  of  the  peraon  taking  the  acknowl- 
edgment, if  that  fact  appears  from  an  inspection  of 
the  whole  instrument  it  is  sufficient;''  and  a  fortiori 
it  is  sufficient  if  the  authority  of  the  officer  is  fairly 
apparent  from  an  inspection  of  the  whole  certificate.'* 
[$  170]  d.  Abbreviation  bi  Official  Title.  Ab- 
breviations in  general  use  and  generally  understood, 
written  after  the  signature  of  the  officer,  are  suffi- 
cient  to  show  his  official  capacity,''  especially  where 
the  signifieation  of  the  abbreviation  appears  from 


"It  Is  true  the  certificate  does  not 
state  that  the  officer  was  one  who  by 
law  could  take  the  acknowledgment 
of  deeds,  but  it  does  state  what  the 
office  was,  and  as  the  statute  makes 
It  the  official  duty  of  one  holding 
such  an  office  to  take  the  acknowledK- 
Dient  of  deeds,  the  statement  of  his 
official  character  qecessarlly  Included 
a  statement  of  his  official  authority." 
Per  Waite,  C.  J.,  In  Elwood  v.  Flan- 
nigan.  104  U.  S.  562,  568,  26  ed. 
842. 

[a]  Vli«n  the  ctatnt*  «p«oUl*«  the 
oflMxs  who  may'  take  acknowledg- 
ments, and  the  certificate  purports 
to  have  been  made  by  such  an  officer, 
U  need  not  recite  tne  fact  that  he 
was  authorised  to  take  acknowledg- 
ments. Iilvlnnton  v.  McDonald,  9 
Ob.  168. 

[b]  SmplvMffe. — Where  the  dep- 
uty clerk  who  took  an  acknowledg- 
ment signed  the  certificate  as  "special 
deputjr,*  the  word  "special"  was 
treated  as  surplusage.  Thompson  v. 
Johnson.  84  Tex.  648,  19  SW  784. 

69.  Fla. — Summer  v.  HitchelL  29 
Fla.  179,  10  8  662,  SO  AmSR  lOS,  1« 
LRA.  815. 

Ga. — Williams  v.  Hoore,  68  Oa.  S8&. 

111.— Lake  Erie,  etc.,  R.  Co.  v.  ^It- 
ham,  155  111.  514,  40  NB  1014,  46 
AmSR  356.  28  LRA.  612. 

N.  T. — Canandaraua  Academy  v. 
McKechnle.  90  N.  T.  618  [aft  19  Hun 
CSJ:  Greenwich  Second  M.  B.  Church 
T.  Humphrey.  06  Hun  628.  21  NYS  89 
[aff  142  N.  T.  137.  36  NB  81Z]. 

Oh. — ^Brown  v.  Farran,  3  Oli.  140. 

Tex. — ^Kane  v.  Scholars,  41  Tex.  Civ. 
A.  154,  90  SW  937:  Riviere  v.  Wllkens, 
21  Tex.  Civ.  A.  464,  72  SW  608. 

See  Colby  v.  HcOmber,  71  Iowa  469. 
IS  NW  45$. 

[a]  AmUoatton  of  nla^Where 
an  acknowledgment  of  a  deed  recited 
the  venue  "State  of  California,  Mon- 
terey County — ss.,"  and  declared  tliat 
before  the  subscriber,  a  notary  pub- 
lic in  and  for  $uch  Monterey  county, 
personally  appeared,  etc.,  and  after 
the  signature  were  the  words  "Notary 
Public,"  the  acknowledgment  sufll- 
ctently  declared  the  name  of  the 
office  of  the  officer  taking  the  same,  as 
required  by  Civ.  Code  I  1193.  Duck- 
worth V.  wataonvllle  Water,  etc.,  Co., 
130  Cal.  520.  89  P  338  [dist  Emeric 
T.  Alvarado,  20  Cal.  444.  27  P  3561. 

TO.  Ala. — Leech  v.  Karthaus,  141 
Ala.  S09.  37  S  696. 

Fla. — summer  v.  Mitchell,  29  Fla. 
1T».  10  8  602,  30  AmSR  100,  14  LRA 
SI  5. 

Iowa. — Smith  v.  Sherman,  113  Iowa 
m.  85  NW  747. 

Ulss. — Russ  V.  Wlngate,  80  Miss. 
4*0. 

N.  B.— Brigga  v.  McBrlde,  17  N.  B. 
643:  Robinson  v.  Wilson,  5  N.  B.  301. 

See  Duckworth  t.  WatsonvllTe 
Water,  etc.,  Co.,  160  Cal.  620,  89  P 
338. 

71.  iMke  V.  Earnest,  63  Tex.  Civ. 
A.  556.  116  SW  865. 

[a]  The  norlda  atotute  of  Fehr. 
24,  1873  (McClellan  Dig.  pp  218,  219), 
In  relation  to  the  acknowledgment  of 
deeds,  does  not  require  other  evi- 
dence of  the  official  character  of  an 
officer  taklnK  an  acknowledgment 
when  he  affixes  his  official  seal  to 
such  acknowledgment.  Summer  v. 
Mitchell,  29  Fla.  179.  10  S  562,  30 
AmSR  106.  14  UtA  815. 

[fa]   ■even  and  "L        om  eopr^ 

n  C.  J.-68] 


Whjere  a  certified  copy  offered  in  evi- 
dence waa  signed  "J.  a.  Wright,  Clk.;" 
and  the  seal  was  indicated  by  the  let- 
ters "Li.  S."  surrounded  by  a  scroll. 
It  was  presumed  that  the  seal  on  the 
original  sufficiently  showed  the  of- 
ficial character.  Caudle  v.  Williams, 
(Tex.  Civ.  A.)  51  SW  560.  Bee  also 
Stephens  v.  Motl.  31  Tex.  116.  16  SW 
731. 

72.  BrouBsard  v.  Dull,  3  Tex.  Civ. 
A.  59.  21  SW  937;  Blake  v.  Hollands- 
worth,  71  W.  Va.  887,  391,  76  SE  814, 
43.LRANS  714  tclt  Cyc]. 

,a]    Wnttx   oontrolllnff  ndtel  In 


.  of  oertUleat«.~Where  the  title 
of  office  stated  In  the  body  of  the 
certificate  of  acknowledgment  is  one 
which  the  law  did  not'authorlze  to 
take  the  acknowledgment,  and  the 
sufllx  to  the  signature,  read  in  con- 
nection with  the  deed.  Indicated  an 
office  having  such  authority,  the  suf- 
fix will  control.  Summer  v.  Mitchell. 
20  Fla.  179,  10  S  662,  30  AmSR  106, 
14  LRA  SIS. 

^  [b]  'Where  the  oapttoa  of  the  deed 
ahows  the  ooiutr*  and  the  certificate 
of  acknowledgment  bears  the  seal  of 
the  county  court  and  Is  signed  by  one 
styling  himself  in  his  signature  "re- 
corder," It  is  sufficiently  shown  that 
the  deed  was  acknowledged  before 
the  county  clerk,  who  was  also  by 
law  county  recorder.  Broussard  y. 
Dull.  3  Tex.  Civ.  A.  69,  21  SW  937. 

[c]  OSolal    duuacier  appeariaf 

tram  entlve  burtnunent  ana  seal  

"It  is  true  that  the  certificate  of  the 
officer  before  whom  the  proof  of  Its 
execution  was  made.  If  detached  from 
the  deed  and  considered  Independent 
of  the  seal  attached  to  the  certificate, 
does  not  sufficiently  disclose  that  he 
was  authorized  to  authenticate  deeds 
and  other  instruments  so  as  to  admit 
them  to  registration.  But  when  con- 
sidered in  connection  with  the  deed, 
the  caption  of  which  reads  'Republic 
of  Texas,  County  and  Town  of  Jas- 
per,' and  In  connection  with  the  seal, 
which  contains  the  words,  'Jasper 
County  Court,"  we  think  the  certifi- 
cate discloses  the  fact  that  the  execu- 
tion of  the  deed  was  proved  up  before 
the  county  clerk  of  Jasper  County, 
Texas,  who  was  by  the  law  then  in 
force  county  recorder."  Broussard 
v.  Dull.  3  Tex.  Civ.  A,  69,  66„21  SW 
937. 

[d]  Tvo  oertlfloates  of  acknowl- 
edgment, Immediately  following  one 
another,  dated  the  same  day,  one  as 
to  the  wife,  showing  the  official  char- 
acter of  the  officers  making  It,  and 
one  as  to  the  husband,  by  one  of  the 
same  persons,  not  showing  his  official 
character,  may  be  read  together,  or 
the  former  certificate  resorted  to,  to 
supply  the  omission  In  the  other. 
Blake  v.  Hollandsworth,  71  W.  Va. 
387,  76  SE  814,  43  LRANS  714.  ' 

73.    See  cases  Infra  this  note. 

[a]  Snffloient  cerUflcates. — ^Where 
the  certificate  was  headed  "State  of 
Texas,  Tyler  county,"  and  was  signed 
"C.  J.  Booth,  C.  C.  T.  C,"  it  was  Tield 
to  show  sufficiently  that  the  signer 
was  county  clerk  of  Tyler  county. 
Best  V.  Klrkendall,  (Tex.  Civ.  A.)  107 
SW  932.  To  same  effect  Russ  v. 
Wlngate,  SO  Miss.  440;  McDonald  v. 
Morgan.  27  Tex.  603.  Under  a  statute 
requiring  the  officer  to  state  the  name 
of  his  office  after  bis  signature,  a 
certificate  was  held  sufficient  where 
the  signature  was  followed  by  the 


words  "notary  public,"  and  the  coun- 
ty for  which  he  was  an  officer  was 
shown  in  the  body  of  the  certificate. 
Duckworth  v,  Watsonville  Water, 
etc.,  Co.,  150  CaL  520,  89  P  33S  [dlsC 
Emeric  v.  Alvarado,  90  Cal.  444,  27  P 
3561. 

[b]  OAoe  appearing  from  oaptloa 
and  slgnatnxs  tason  together, — Where 
a  certificate  of  acknowledgment  of  a 
married  woman  of  a  deed,  began  with 
"State. of  Virginia,  County  of  Pittsyl- 
vania, to  wit,"  which  was  followed 
by,  "1  hereby  certify  that"  certain 
women  named,  wives  of  men  named, 
"personally  appeared  before  me  in 
my  county  aforesaid,  and  being  ex- 
amined by  me  privily  and  apart  from 
their  husbands,  after  having  the 
aforesaid  writing  fully  explained  to 
them,  they  .  .  .  each  for  herself 
acknowledjged  the  same  to  be  her  act 
and  deed  and  declared  that  she  had 
made  it  willingly  and  does  not  wish 
to  retract  It.  Given  under  my  hand 
this  10th  day  of  March,  1877,"  and 
the  name  signed  to  the  acknowledge- 
ment was  followed  by  the  letters  "N. 
P."  It  was  held  that  the  certificate 
was  a  sufficient  statement  that  the 
person  signing  the  certificate  was  a 
notary  public  for  the  state  of  Vir- 
ginia and  for  the  county  of  Pittsyl- 
vania, that  he  was  fctlng  In  his 
official  capacity,  and  gave  official  au- 
thentication to  his  act  by  subscribing 
his  name  followed  by  "N.  P."  Worley 
V.  Adams,  111  Va.  796,  802.  69  SE  929. 
See  also  Leech  v.  Karthaus,  141  Ala. 
609,  37  8  696;  Duckworth  v.  Watson- 
ville Water,  etc..  Co.,  160  CaL  620. 
89  P  338:  Smith  V.  Sherman,  113  Iowa 
601,  86  NW  747. 

74.  Leech  v.  Karthaus,  141  Ala. 
509,  ffl5,  37  S  696  [clt  Cyc];  McCreary 
V.  CoggeshalL  74  S.  C.  H,  53  SE  978, 
7  LRANS  433;  Best  v.  Klrkendall, 
(Tex.  Civ.  A.)  107  SW  932. 

"Prom  the  very  foundation  of  our 
government  It  has  and  continues  to 
be  the  general  habit  and  custom  with 
such  officers,  as  well  as  those  of  al- 
most every  grade,  to  use  parts  of 
words  or  letters  to  Indicate  the  of- 
ficial capacity  in  which  they  are  act- 
ing. Their  use  Itl  this  way  has  become 
a  matter  of  general  information  and 
notoriety,  and,  as  the  counsel  for  the 
appellee  remarks,  the  'courts  are  not 
bound  to  be,  Ignorant  of  their  mean- 
ing,' especially  when  the  body  of  the 
instrument,  in  connection  with  the 
law,  and  purpose  for  which  It  was 

f;lven,  clearly  point  to  and  indicate 
heir    signification."      McDonald  v. 
Morgan,  27  Tex.  503,  506. 

[a]  The  Initials  "J.  P.,"  attached 
to'the  signature  of  the  officer  taking 
an  acknowledgment,  are  a  sufficient 
designation  of  his  official  character 
as  Justice  of  the  peace.  Mlddlebrooks 
V.  Stephens,  148  Ala.  230.  41  S  735; 
Summer  v.  Mitchell,  29  Fla.  179,  10 
S  562,  30  AmSR  106,  14  LRA  815  and 
note;  Final  v.  Backus,  18  Mich.  218: 
Rusa  V.  Wlngate,  30  Miss.  440; 
Daugherty  V.  Tates,  13  Tex.  Civ.  A. 
646,  36  SW  987. 

[b]  *V.  of  Veaos.'^Where  there 
was  no  statement  in  the  body  of  the 
certificate  as  to  the  official  character 
of  the  officer,  but  it  was  signed  "Jo- 
sephus  Moore,  J.  of  Peace,"  this  was 
held  to  be  a  sufficient  showing  as 
to  his  official  character.  Robinson  v. 
Wilson,  6  N.  R  301. 

[c]  n*  taitials  "V^."  aufflcbmt- 
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aft  inspection  of  the  body  of  the  certificate  in  con.- 
nection  .with  the  statute  and  the  purpose  of  the 
official  act." 

[$  171]  e.  Secital  of  Two  Offices.  Where  the 
eerlifieate  shows  that  the  office  held  two  ofSees,  by 
virtue  of  only  one  of  which  he  was  authorized  to 
take  acknowledgments,  that  portion  of  the  descrip- 
tion showing  him  to  be  an  officer  not  authorized  will 
not  invalidate  the  certificate,  but  may  be  r^ected  as 
surplusage  but  where  the  statute  authorized  both 
notaries  and  eonunissioners  of  deeds  to  take  acknowl- 
-ledgments  in  other  states,  it  was  held  that  a  certifi- 
cate was  not  invalidated  by  the  fact  that  the  officer 
describe^  himself  in  the  body  .thereof  as  a  eommis- 

ly  designate  the  office  of  notary  pub- 
lio  (L.eech  v.  Karthaus,  141  Ala.  609, 
616,  37  S  6»6  [clt  Cyc]),  especially 
where  the  notarial  a«al  Is  affixed  to 
the  certiflcate  (Williams  v.  I^obban, 
SOS  Mo.  399,  104  8W  68). 
_Jd]  'VotUT  FuWIo  W.  a  S.  T.*^ 
Where  the  caption,  of  a  certificate  of 
acknowledgment  was  "State  of  Texas, 
Walker  County,"  and  It  .was  signed 
"H.  a  Rogers,  Notery  Public,  W.  C. 
8.  T.,"  the  certificate  was  held  suffi- 
cient, the  court  saying:  "We  think 
the  official  Character  of  the  officer 
taking  the  acknowledgment  Is  shown 
by  the  certiflcate.  The  letters  W. 
C.  8.  T.  after  the  wor^s  notary  public, 
considered  In  connection  with  the  cap- 
tion which  shows  that  the  acknow- 
edgment  was  taken  and  the  certifi- 
cate made  In  Walker  County,  Texas, 
sufficiently  Indicates  that  the  officer 
was  a  notary  public  of  said  county 
and  State."  Williams  v.  Cessna,  43 
Tex.  Civ.  A.  816,  321,  95  SW  1106. 

[e]  "X^'r."  is  a  sufficient  desig- 
nation of  the  office  of  registrar. 
Brlggs  V.  McBride,  17  N.  B.  6tt3. 

[I]  "OommT." — A  certificate  signed 
"A.  B.,  Commfr,"  without  other  state- 
ment of  official  character,  sufficiently 
shows  the  character  of  the  subscriber 
as  commissioner.  Duval  v.  Coven- 
hoven,  4  Wend.  (N.  T.)  661. 

[g]  "tl.  Q." — A  deed  purporting  to 
t>e  probated  before  "George  Bruce,  U. 
Q."  was  held  adml^lble  in  evidence 
in  McCreary  v.  Coggeshall,  74  S.  C. 
42,  62,  63  SE  978,  f  LRANS  433,  7 
AnnCas  693,  the  court,  per  Woods,  J., 
saying:  "The  statute  of  1804,  6  Stat. 
479,  enacted,  'Clerks  of  the  several 
courts  of  record  of  this  State  .  .  . 
shall  be  and  they  are  hereby  declared 
to  be  ex  officio  Justices  of  the  Quo- 
rum.' The  letters  here  used  no 
doubt  signified  unum  quorum.  The 

? rebate  of  deeds  taken  not  long  be- 
ore  and  Just  after  the  execution  of 
this  deed  purport  to  have  been  made 
before  'George  Bruce,  Clerk  of  the 
Court  and  one  of  the  Quorum  ex  of- 
ficio.* Aside  from  any  proof  on  the 
Subject,  the  Court  of  Common  Pleas 
could  take  judicial  notice  that  George 
Bruce  was  its  Clerk,  and  ex  officio 

Justice  of  the  quorum.  A  justice  of 
he  quorum  was  a  magistrate  and. 
therefore,  authorized  to  take  probate 
under  the  act  of  1788,  7  Stat..  247. 
The  omission  of  his  official  title  did 
not  affect  the  validity  of  the  probate." 

TB.  Summer  v.  Mitchell.  29  Flo. 
179,  10  S  562,  SO  AmSB  10«.  14  LRA 
816  and  note;  Riviere  t.  Wllkens,  81 
Tex.  Civ.  A.  464,-  72  SW  808:  Worley 
V.  Adama,  111  Va.  796,  69  SB  929. 

Ta]  9«slgBatl<m  held  snaeleBt^ 
Where  a  deed  purporting  to  have  been 
executed  in  Liberty  county.  In  which 
the  land  was  situated,  was  authenti- 
cated for  record  by  P.,  and  his  affi- 
davit was  made  before  a  person  who 
certified  to  the  affidavit  by  the  signa- 
ture of  "George  W.  Miles,  R.  L.  C," 
and  the  affidavit  was  followed  by  a 
certiflcate  of  record  of  the  deed  as 
follows:  "Republic  of  Texas — Lib- 
erty County.  'This  Is  to  certify  that 
the  within  conveyance  and  certifi- 
cate are  entered  on  record  in  my 
office,' "  eta,  and  signed  "George  W. 
Miles, » R.  L.  O."  and        law  the 


clerks  of  the  county  courts  were  re- 
corders for  their  respective  counties, 
it  was  held  that  It  appeared,  with 
reasonable  certainty,  that  the  deed 
was  proved  before  the  clerk  of  the 
county  court  of  Liberty,  where  the 
record  was  made,  and  that  the  let- 
ters R.  L.  C.  Indicated  the  official 
character  in  which  he  was  acting  as 
recorder  of  Liberty  county.  McDon- 
ald V.  Morgan.  27  Tex.  B08. 

[bj  K.  O."  following  the 

Blniature  has  been  held  sufficient 
where  it  was  recited  In  tho  body  of 
the  certiflcate  that  the  officer  was 
clerk  of  H.  county.  Riviere  v.  Wll- 
kens, 81  Tex.  Civ.  A.  464,  72  SW  608. 

[cj  "O.  O.  T.  O."— Where  a  certifi- 
cate of  acknowledgment  commenced 
with  the  words,  "The  State  of  Tex^s, 
Tyler  County,"  and  was  signed  "C.  J. 
Booth.  C.  C.  T.  C,"  such  abbrevia- 
tions should  be  construed  to  mean 
county  clerk  of  Tyler  county,  and 
sufficiently  disclosed  the' official  char- 
acter of  the  officer.  Best  v.  Klrken- 
dall.  (Tex.  Civ.  A.)  107  SW  932. 

76.  Summer  v.  Mitchell,  29  Fla. 
179,  10  S  562,  30  AmSR  106.  14  LRA 
815;  Bun  tyn  v.  Shippers'  Compress 
Co.,  63  Miss.  94:  Owen  v.  Baker,  101 
Mo.  407,  14  SW  175,  20  AmSR  eiS; 
Wilson  v.  Braden,  56  W.  Va.  372,  49 
SB  409,  107  AmSR  927.  See  also 
Bird  V.  McClelland,  etc..  Brick  Mfg. 
Co.,  45  Fed.  458;  Goree  v.  Wadsworth, 
91  Ala.  416,  7  B  712. 

[a]  Jnatloe  of  the  peao*  and 
notery  pnbUo^Where  the  certificate 
shows  that  the  person  who  took  the 
acknowledgment  was  both  a  Justice 
of  the  peace  and  a  notary  public,  the 
description  of  him  In  the  latter  ca- 
pacity may  be  rejected  as  surplusage, 
where  he  Is  authorized  to  take  such 
acknowledgment  as  a  justice  of  the 
peace  and  not  as  a  notary  public. 
Buntyn  v.  Shippers'  Compress  Co.,  63 
Miss.  94. 

[b]  Juilo*  of  -Ot*  psaos  and  alOer- 

mmn. — The  fact  that  a  Justice  taking 
an  acknowledgment  signs  the  certifi- 
cate as  Justice  and  alderman  will  not 
vitiate  his  certificate.  Wilson  t. 
Braden,  66  W.  Va.  872,  49  SB!  408,  107 
AmSR  927. 

[c]  Glerk  also  ex  ofSolo  ssoorder. 
— Where,  under  the  statute,  the  clerk 
of  the  circuit  court  was  ex  officio 
recorder  of  deeds,  and  was  authorised, 
as  clerk,  but  not  as  recorder,  to  take 
acknowledgments,  and  a  certiflcate  of 
acknowledgment  signed  by  J,  "Re- 
corder," recited:  "I  have  hereunto 
set  my  hand  and  the  seal  of  said 
court,"^  In  testimony  that  there  "ap- 
peared in  open  court"  B,  "who  is 
personally  known  to  the  court,"  it 
was  held  that  the  acknowledgment 
would  be  considered  to  have  been 
taken  before  him  as. clerk,  the  word 
"recorder"  being  treated  as  mere 
description.  Owen  v.  Baker,  101  Mo. 
407,  409.  14  SW  175,  20  AmSR  618. 
-  AntbcnAty  of  oJBcer  acting  ex  ofllolo 
to  take  aoknowlsdgnuit  see  supra 
S  102. 

77.  Miller  v.  Holt,  47  W.  Va.  7. 
10,  34  SE  956. 

78.  Who  maar  tak*  aokaowMlc- 
ment  ontafdo  1b«  stata  see  supra 

SI  10»-108. 
T».   See  infra  |  861. 


uoner  of  deeds  but  certified  under  his  hand  and  aeal 
OS  a  notary  public.'' 

[$  172]  z.  Admowlwlgmwitii  Tatai  Ontaids  of 
the  State.'*  Under  some  statute  the  certificate  of 
an  acknowledgment  taken  in  another  state  must  be 
accompanied  by  a  farther  certificate  as  to  the  offldal 
character  of  the  officer;  but  where  there  is  no  such 
requirement  the  certificate  itself,  especially  if  it 
bears  an  official  seali  is  accepted  as  evidence  that  the 
person  who  made  it  is  the  officer  he  represents  him- 
self to  be,  without  evidoice  aliunde  of  the  geuuine- 
neas  of  his  signature."  A  substantial  showing  of 
the  pffitaal  eharacter  of  the  person  taking  the  ac- 
knowledgment is  sufficient,""  and  where  the  certifl- 

80.  See  Jordan  v.  Vnderhill,  91 
App.  Dlv.  124,  SOrrS  «20. 

[a]  Slscr^uoy  between  dwlfva- 
tiona  in  body  of  oertUoate  and  after 
signature. — where  the  officer  de- 
scribed himself  in  the  body  of  the 
certlflcato  as  "a  commissioner  resi- 
dent In  the  city  of  New  'Tork,  duly 
commlasioned  and  qualified  by  the 
executive  authority,  and  under  the 
laws  of  the  state  of  Georgia,"  the 
certiflcate  was  not  rendered  defec- 
tive by  the  fact  that  his  signature 
was  followed  by  the  words  ''a  com- 
missioner of  deeds  for  New  Tork." 
Williams  V.  Moore,  68  Ga.  685. 

[b]  Snfiloieait  showing  of  ofloex^ 
resideno*. — Under  a  statute  providing 
for  the  taking  of  acknowledgments 
in  foreign  countries  before  a  consular 
agent  "residing  within  the  country," 
the  fact  of  the  officer's  residence 
within  the  country  Is  sufficiently 
shown  by  a  certiflcate  headed  "Con- 
federation of  Switzerland,  Canton  de 
Vaud,  City  of  Vevey,  as.,"  and  recit- 
ing that  "xefore  me,  W'ilflam  Cuenod. 
Consular  Agent  of  the  United  States 
of  America,  in  and  for  the  said  City 
of  Vevey,  at  said  City  of  Vevey,  per- 
sonally appeared,"  etc.  Jordan  v. 
Underbill,  91  App.  Dlv.  124,  86  NTS 
620. 

[c]  Beoltal  as  to  sonxoo  of  power. 

— An  acknowledgment  purporting  to 
have  been  taken  In  another  state  by 
a  commissioner  of  deeds  for  Michi- 
gan need  not  recite  the  source  of  his 

Sower,  or  that  he  was  duly  qualified, 
parrow  v.  Hovey,  41  Mich.  708,  3  NW 
198.  But  see  uhler  v.  Hutchinson, 
23  110. 

[d]  Proof  of  qnallflcatitm  not 
necsssMT* — Where  the  officer  de- 
scribed himself  as  a  commissioner  of 
deeds  for  Texas,  and  the  certificate 
recited  that  he  was  "appointed  by  the 
governor  of  Texas  to  take  proof  and 
acknowledgment  of  deeds,  mortgages, 
letters  of  attorney,  or  any  other  In- 
strument to  be'  used  or  recorded  In 
the  said  state  of  Texas,"  this  was 
sufficient  without  proof  that  the  of- 
ficer was  properly  qualified  to  take 
acknowledgments.  Stark  v.  Harris, 
(Tex.  Civ.  A.)  106  SW  887  [rev  on 
other  grounds  110  SW  787]. 

[e]  Aldsrmmi  presnmad  to  ba  fm»- 
tiOM  of  th%  pMM«^-A  deed  acknowl- 
edged before  "alderm«i"  In  the  city 
of  New  Tork  waa  held  to  have  been 
properly  admitted  to  record  in  Vir- 
ginia under  a  statute  Bpeclfytngr  "two 
justices  of  the  peace"  as  the  proper 
iwrsons  to  take  acknowledgments,  al- 
though their  certificates  did  not  de- 
scribe them  as  Justices  of  the  peace, 
on  the  ground  that  It  was  a  warrant- 
able presumption  that  aldermen  of  a 
city  fn  the  United  States  are  justices 
of  the  peace  when  they  undertake  to 
act  as  such.  Welles  v.  Cole,  •  Oratt 
(47  Va.)_  645. 

[f]  Certifloate  of  ax  ofloio  notaty. 
—Under  Ala.  Code  |S  1800,  1801.  pro- 
viding that  powers  of  attorney  may 
be  acknowledged  in  other  states  before 
notaries  public,  a  power  of  attorney 
purporting  to  have  been  acknowl- 
edged in  another  state  before  one 
who  signs  the  certiflcate  as  "J.  P. 
and  ex  officio  notary  public,"  which 
.la  Impressed  with  his  notarial  seal 
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eate  clearly  shows  that  such  acknowledgment  was 
taken'  before  an  eothorized  officer,  it  is  sufficient 
notwithstanding  slight  informalities"  or  clerical  er- 
rors.^ But  there  should  be  at  least  enough  to  show 
in  some  way  that  the  officer  was  one  of  those  aa- 
thoziEed  1^  statute  and,  accordingly,  where 
the  statute  authorises  an  acknowledgment  to  be 
taken  in  another  state  bffore  a  court  of  record  or 
a  judge  of  a  court  of  reeord,  the  certificate  should 
show  that  the  court  is  one  of  record." 

173]  3.  Oertiflcate  Prima  Facie  Evldtnce  of 


Authority.  A  certificate  purporting  to  have  been 
made  by  such  an  officer  as  is  generally  authorized  to 
take  acknowledgments  is  taken  as  prima  facie  proof 
'  of  his  character  and  authority,""  and  it  is  not  neo* 
essary  for  him  to  state  in  addition  that  he  is  an 
officer  authorized  to  take  acknowled^ents." 

[$  174]  F.  Signature  of  Offlcor?'  Where  it  is 
provided  by  statute  that  a  certificate  of  acknowl- 
edgment shall  be  subscribed  by  the  officer  who  took 
the  acknowledmient,  a  certificate  not  bo  subscribed 
is  of  no  force?^   The  signature  of  the  officer  must 


ft.nd  ^ves  the  name  of  the  state, 
county,  and  office  as  required  by  the 
statute.  Is  prima  fade  valid  and  la 
adralaalble  In  evidence.  Ooree  v. 
Wadsworth,  91  Ala.  416,  8  S  712. 
Where  an  acknowledgment  purported 
to  have  been  taken  by  a  "chancery- 
clerk"  of  another  state,  who  was  not 
an  officer  authorised  by  the  laws  of 
Alabama,  it  was  held  that  the  addi- 
tion of  the  words  "ex  oHlclo  notary 

Subllc"  was  not  sufficient  evidence  of 
Is  authority  In  the  absence  of  a 
notarial  seal.  Hayes  v.  Banks,  1S2 
Ala.  354,  31  8  464. 

[g]  Chief  naglstmto  of  terslVB 
el^. — Where  th«  certificate  of  an  ac- 
knowledgment taken  In  a  foreign 
country  recited  that  the  officer  was 
"magistrate  in  the  chief  office, of  said 
town  of  Carlo,  in  the  countyoi  Carlo, 
Ireland,"  and  was  signed  H.  Butler, 
Sovereimi  of  Carlo,  Ireland,"  with  the 
seal  of  the  town  affixed,  this  was  suf- 
ficient under  a  statute  giving  author- 
ity to  the  mayor  or  chief  magistrate 
of  a  foreign  city.  Bowser  v.  Cravener, 
56  Pa.  132. 

SI.  See  Final  v.  Backus,  18  Mich. 
218. 

[a]  AttestattoB  by  commlwrioMr 

of  dMda. — Where  a  commissioner  of 
deeds  for  Georgia  attests  an  instru- 
ment in  another  state,  the  fact  that 
his  official'  character  is  not  shown  by 
the  attestation  itself  Is  not  material, 
where  that  fact  appears  from  his  cer- 
tificate attached  to  the  deed.  Baird 
V.  Evans,  58  Ga.  850. 

[b]  DefsoUve  lmi^««sloii  of  seal, 
—where  a  commissioner  of  deeds  in 
a  certificate  of  acknoTifledgment  de- 
Bcribed  himself  as  "a  commissioner  in 
the  state  of  Michigan,  within  and  for 
said  county,"  and  the  certificate  was 
signed  "Com,  flor  the  State  of  MIchi- 
san  In  New  Tork,"  and  the  official 
seal  attached  was  full  and  clear  In 
the  same  respect,  but  the  Impression 
only  showed  the  commlSBloner's  first 
name,  it  was  held  sufficient  to  entitle 
the  deed  to  which  It  was  attached  to 
be  received  In  evidence.  Sparrow  v. 
Hovey.  41  Mich.  708,  3  NW  198. 

[c]  Authority  shown  by  oertlfloats 
of  nrngtatrmoy. — A  certificate  of  ac- 
knowledgment when  taken  In  another 
state,  being  in  the  form  prescribed 
for  such  acknowledgments,  and  ac- 
companied by  a  county  clerk's  certlft- 
cate  attesting  the  official  character  of 
the  officer  taking  the  acknowledgment 
as  Justice  of  the  peace,  was  sufficient, 
although  signed  by  one  who  desig- 
nated nis  Official  chairacter  only  by 
the  use  of  the  letters  "J.  F."  afflzed 
to  his  signature.  Final  v.  Backus,  18 
Hteh,  218. 

8B.  Quimby  T,  Boyd.  8  Colo.  194, 
«  P  4<1. 

[a]  ^mnmt  laok  at  ntminl—IOM 
— where  u  is  clei^  that  It  was  by  a 
clerical  error  that  the  officer  taking 
the  acknowledgment  of  a  deed  In  an- 
other state  is  made  to  appear  to  have 
had  no  commission  at  the  time,  the 
deed  will  not  be  deemed  defectively 
acknowledged.  Quimby  v.  Boyd,  8 
Colo.  194,  e  P  4«2. 

S3.  See  Matter  of  Wllcoz,  1  Misc. 
55,  21  NTS  780. 

[a]  Anttctrlty  waAn  laws  of  for- 
eign stata, — Under  a  statute  author- 
ising acknowledgments  to  be  taken 
in  other  states  by  any  officer  author- 
ised by  the  laws  of  the  state  where 
the  acknowledcment  la  taken,  the  of- 


ficer's certificate  must  show  that  he 
is  authorised  by  the  laws  of  his  own 
state.  Johnston  v.  Granger,  17  Misc. 
54,  39  NYS  848;  Matter  of  Wilcox.  1 
Misc.  56.  21  NYS  780.  See  also  De 
Segond  v.  Culver,  10  Oh.  188. 

[b]  "Ohaaoery  olerk  and  ez  oSoio 
notary  pvbUo." — A  certificate  of  ac- 
knowledgment to  a  deed  executed  in 
a  sister  state  by  one  styling  hitnself 
as  "chancery  clerk"  and  "ex  officio 
notary  public,"  when  not  bearing  a 
notarial  seal.  Is  Insufficient  to  au- 
thorize the  admission  of  the  deed  In 
evidence,  as  the  statute  of  Alabama 
does  not  recognise  .chancery  clerks  as 
officers  authorised  to  take  acknowl- 
edgments of  deeds,  and  the  mere 
statement  that  the  officer  Is  a  notary 
does  not  establish  such  facL  Hayes 
v.  Banks.  132  Ala.  854,  31  B  484. 

84.  Ala. — Torrey  v.  Forbes,  94  Ala. 
135,  10  8  320. 

Iowa. — Fogg  -v.  Holcomb,  84  Iowa 
621.  21  NW.  lUi 

Mich. — Donahue  v.  Klassner,  22 
Mich.  262. 

Tex.~Htll  T.  Taylor,  77  Tez.  295. 
14  SW  366. 

Ont, — McCammon  v,  Beaupre,  26 
U.  C.  Q.  B.  419. 

See  also  MacKenzle  v.  Jackson,  82 
Ga.  80,  8  SB  77;  Shephard  v.  Carriel, 
19  111.  313;  Den  v.  Clay,  9  Terer. 
(Tenn.)  267;  Fisher  v.  Vaughn,  75 
Wis.  609,  44  NW  831. 

[a]  The  seal  furnishes  prima  fade 
•ndeiioe  that  the  court  is  one  of 
record.  Ford  v.  Nesmlth,  117  Ga.  210, 
43  SE  483. 

[b]  Oonrt  shown  by  laws  of  stats 
to  bo  one  of  record. — ^Under  the  Penn- 
sylvania act  of  April  10,  1849,  allowing 
an  acknowledgment  taken  in  another 
state  to  be  taken  before  the  Judge  of 
a  court  of  record  if  the  laws  or  the 
state  In  which  the  acknowledgment 
was  taken  showed  that  the  court  was 
a  court  of  record,  the  omission  of  the 
Judge  to  certify  that  fact  would  not 
invalidate  the  certificate.  Pierce  v, 
Hokes,  23  Pa.  231. 

[c]  Where  ezlstsnos  of  office  shows 
oharaoter  of  court. — Under  a  statute 
authorizing  commissioners  In  chan- 
cery of  courts  of  record  to  take  ac- 
knowledgments, a  failure  to  state  that 
the  court  was  one  of  record  was  not 
material,  where  there  were  no  com- 
missioners in  chancery  except  for 
courts  of  record.  Hurst  v.  Leckle,  97 
Va.  B60,  84  SB  464,  76  AmSR  798. 

[dl  In  O«or0a.  It  is  held  that 
where  a  deed  acknowledged  In  an- 
other state  Is  offered  in  evidence  It 
must  be  shown  that  the  court  pre- 
sided over  by  the  Judse  before  whom 
the  deed  was  ezecutea  as  an  attesting 
witness  Is  a  court  of  record:  and  this 
fact  may  be  shown  either  by  a  state- 
ment to  that  effect  In  the  oierk's  cer- 
tificate or  by  other  proof.  Wood  v. 
Bewick  Lumber  Co.,  103  Ga.  236,  29 
SF  820. 

85.  U.  S. — Flwood  V.  Flannlgan, 
304  U.  S.  662,  26  L.  ed.  842;  Deery  v. 
Cray,  6  Wall.  795,  18  L.  ed.  653; 
Khoades  v.  Selin,  20  F.  Cas.  No. 
11,740,  4  Wash.  C.  C.  715;  WllUnk  v. 
Miles,  80  F.  Cas.  No.  17,768,  Pet.  C. 
C.  429. 

Ala. — Jlnwrlght  V.  Nelson,  lOS  Ala. 
399,  17  S  91;  Goree  T.  Wadsworth,  91 
Ala.  416,  '8  S  712;  HoUeman  .v.  De 
Nyse.  51  Ala.  95. 

Cal— Mott  T.  Smith.  18  Cal.  ESS. 

Fla. — Tuten  t.  Gaun.  18  Fla.  761. 


Minn. — Piper  v.  Chippewa  Iron  Co., 
51  Minn.  495,  63  NW  870:  Thompson 
V.  Morgan,  6  Minn.  292;  Base  v. 
Arper,  6  Minn.  280. 

Mo.— Macey  v.  Stark,  118  MO.  481, 
21  SW  1088. 

Nev. — Evans  T.  Lee,  11  NeV.  154. 

N.  Y.— St.  John  V.  Croel,  6  Hill 
573;  Thurman  v.  Cameron,  24  Wend.  87. 

N.  C. — Nicholson  v.  Eureka  Lumber 
Co.,  160  N.  C.  33,  75  SB  730;  Williams 
V.  Kerr.  113  N.  C.  SOB,  18  SB  501; 
Piland  V.  Taylor,  113  N.  C.  1,  18 
SB  70.* 

Oh. — Livingston  v.  McDonald,  9 
Oh.  168  [dlst  Johnston  v.  Haines,  2 
Oh.  S5,  IS  AmD  688]. 

Pa. — Keichllne  v.  Kelchllne,  64  Pa. 
75.  See  also  Goddard  v.  Glonlnger, 
5  Watts  209,  219. 

[a]  AoknowlsdcmsBt  in  another 
state, — Under  the  New  Jersey  statute 
allowing  an  acknowtednnent  of  a 
deed  for  lands  lying  in  uiat  state  to 
be  taken  in  another  state  only  where 
the  grantor  resided  In  such  state.  It 
was  neld  that  where  the  resldBnoe  of 
the  grantor  appeared,  either  on  the 
face  of  the  deed  or  in  the  certificate 
of  acknowledgment,  It  was  sufficient 
prima  facie  evidence  of  the  jurisdic- 
tion of  the  officer  taking  the  acknowl- 
fedgment.  Graham  v.  Whltely,  26  N. 
J.  L.  254. 

[hi  Aoknowledgmsat  mad*  during 
Olvil  War. — ^Where  a  certificate  or 
acknowledgment  purported  to  be  made 
in  B  county.  Ala.,  Jan.  9,  1864,  before 
H,  Justice  of  the  peace.  It  will  be 
presumed.  In  the  absence  of  proof  as 
to  his  official  character,  that  he  was 
elected  before  the  war  and  held  over, 
and  not  that  he  was  an  officer  of  the 
rebel  government  then  existing.  Hol- 
leman  v.  De  Nyse.  51  Ala.  95. 

88.  Elwood  V.  Flannlgan,  104  U.  S. 
562.  26  L.  ed.  842;  Livingston  v.  Mc- 
Donald, 9  Oh.  168. 

[a]  Sz  officio  oleik  of  several 
ooorts. — In  California,  acknowledg- 
ments must  be  taken  before  the  clerk 
of  a  court  having  a  seal.  By  statute 
the  county  clerk  Is  made  ex  officio 
clerk  of  all  courts  having  a  seal  ex- 
cept the  supreme  court.  Where  a 
certificate  of  acknowledgment  taken 
by  a  county  clerk'is  attested  by  him 
in  his  official  capacity,  with  the  seal 
of  the  court  affixed.  It  is  Immaterial 
that  he  does  not  state  In  which  of  the 
courts  he  was  acting  In  his  ex  officio 
capacity.  Touchard  t.  Crow,  20  Cal. 
150,  81  AmD  108. 

87.  Power  of  olexk  to  write  out 
■Dd  sign  oertlfloate  of  aoknowledg- 
ment  taken  by  Amntj  see  supra' S  158. 

88.  Ala.— Carlisle  v.  Carlisle,  78 
Ala.  542:  Munn  v.  Lewis,  2  Port.  24. 

111.— Clark  v.  Wilson,  127  III.  449, 
19  NB  860,  11  AmSR  143. 

Ky.— Fitzgerald  v.  Mllltken,  83  Ky. 
70;  Jefferson  County  Bldg.  Assoc.  v. 
Hell,  81  Ky.  613. 

Mich. — Marston  v.  Bnishaw,  IS 
Mich.  81,  100  AmD  152. 

Oh.— Hout  v.  Hout,  20  Oh.  St.  119; 
Muskingum  County  Fund  Comrs.  v. 
Glass,  17  Oh.  542. 

Tex. — Andrews  v.  Marshall,  26  Tex. 
21 2 

W.  Va.— Webb  V.  Rltter.  80  W.  Va. 
193,  64  SB  484. 

[a]  Officer  need  not  Ufn  at  thm 
tlmo  of  ezoontton. — Davis  v.  Gerson, 
163  Ala.  SOS,  45  S  587. 

[b]  AXUr  tk*  ezpfzatlon  of  his 
tann  the  officer  caturot  add  his  flgna- 
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be  &t  the  foot  of  the  certificate,  and  it  is  not  Buf!l- 
cient  that  his  name  is  recited  in  the  body  of  the 
certificate*"  or  is  shown  by  his  seall  a£Bxed  thereto.®" 
But  a  ^bstantial  compliance  with  the  statute  is  all 
that  is  required  of  the  certificate,®^  and  it  will  not 
be  invalidated  by  such  a  discrepancy 'as  the  use  by 
the  officer  of  the  initials  o£  his  christian  name  in- 
stead of  writing  such  name  in  full."  Where  the 
name  is  subscri&d  to  the  certificate  it  need  not  ap- 
pear also  in  the  body  thereof  unless  the  statute  86 
requires." 

Signing  by  deimt^*  The  signature  of  an  officer 
■  may  be  written  by  his  deputy,  who  acta  in  the  name 
of  his  principal  in  taking  the  acknowledgment.'* 
Signing  by  successor  in  office.   Under  statute  in 


Kentucky  it  has  been  held  that  the  signing,  by  the 
clerk,  of  a  mortgage  certificate  made  by  bis  prede- 
cessor gives  it  the  same -force  and  validity  that  it 
would  have  had  if  signed  by  tbe  clerk  who  wrote  it."* 
Stating  rMtdsnco  and  date  of  expiration  of  com- 
ndsaion.  A  'certificate  in  substantial  conformity  to 
the  statute  is  not  invalidated  by  the  officer 's  failure 
to  comply  with  a  roquirement  that  he  shall  add  to 
his  signature  a  statement  as  to  his  place  of 
residence,®"  or  the  date  of  the  expiration  of  hia 
commission/' 

175]  O.  Sealp-1.  Neceeritr  for."*^  Where  the 
statute  in  force  at  the  time  when  an  a^nowlec^- 
ment  is  taken  does  not  expressly  require  the  certifi- 
cate to  be  under  seal,  no  seal  is  necessary;**  but 


ture  to  A  certificate  previously  made 
by  hhn:  Carlisle  v.  Carlisle,  78  Ala. 
542;  Fitzgerald  v.  Millllten,  83  Ky.  70. 
Time  for  writing:  out  certificate  see 
supra  i  157.  Amendment  or  correc- 
tion of  defective  certificate  by  officer 
see  infra  {  234. 

[c]  AnUiorltsr  of  deputy  to  ilffit 
Sox  oflloer^— Where  a  certificate  Is 
signed  with  the  name  of  the  officer 
by  a  deputy,  and  the  officer  afterward 
acltnowledges  his  signature,  It  will 
be  presumed,  in  the  absence  of  evi- 
dence to  the  contrary,  that  the  name 
was  signed  by^hla  authority.  Duff  v. 
Wynkoop.  74  Pa.  300.  See  also  Ament 
V.  Brennan,  1  Tenn.  Ch.  481.  Bight 
of  deputy  to  tahe  acknowledgment 
see  supra  91  103-106. 

[d]  Slsnatnre  of  town  by 
order  of  nutyor. — ^A  certificate  run- 
ning In  the  name  of  the  mayor  of 
Liverpool,  and  signed,  "By  order  of 
the  mayor,  Statham,  Town  Clerk," 
has  been  held  sufficient.  Sessions  v. 
Doe,  15  Miss.  130. 

89.  Carlisle  v.  Carlisle,  78  Ala.- 
512;  Marston  v.  Brashaw,  18  Mich. 
81,  100  AmD  152;  Hout  v.  Hout.  20 
Oh.  St.  119;  Gulnn  v.  Muslck,  (Tex. 
Civ.  A.)41  SW  728. 

[a]  Whum  tk«  Oloainr  words  of 
th*  oertlfloata  weM,  "Before  me,  Ben- 
JantliL  yiiiiiayf  commissioner  of  deeds 
for  the  State  of  Illinois,"  It  was  held 
to  be  a  aufflclent  slgnatare,  the  court 
saying:  "It  1b  Just  as  reaaonable  to 
may  Inls  was  a  slgnatnre  as  to  say 
it  was  a  mere  recital.  The  preaump- 
tion  of  law  Is  In  favor  of  the  regu- 
larity of  official  action."  FIsk  v. 
Hopping,  169  111-  106.  107.  *^  323. 

[b1  auter  under  a  sUtute  not  ex- 
pressly reQulrlng  the  certificate  to  be 
subscribed  by  the  oflncer.  Brown  v. 
Hutchinson,  165  N.  C.  206,  71  SE  802. 

90.  Clark  v.  Wilson,  127  Til.  449, 
19  NB  860,  11  AmSR  148  [art  27  111. 

'*'»X?''teech  V.  Karthaus,  141  Ala. 
609,  515.  37  S  696  [cit  Cyc). 

[a]  One  sigiiatiize  to  two  oertlfl- 

oates. — Attached  to  a  deed  were  two 
acknowledgments,  one  that  of  the 
grantor  and  the  other  that  of  the 
grantor's  wife.  The  acknowledgments 
were  executed  In  due  form,  except 
that  the  signature  of  the  Justice  ap- 
peared only  under  the  second  certifi- 
cate, which  followed  Immediately 
after  the  first  and  did  not  state  the 
county  for  which  he  was  Justice.  Each 
certificate  contained  the  caption  of  the 
Btate  and  county.  '  It  was  held  that, 
the  certificates  of  acknowledgment 
being  in  effect  one  certificate,  the  sin- 
gle signature  was  sufficient.  Wright 
V.  Wilson,  17  Mich.  192. 

[b]  OertUlost*  bMrtag'  two  slffna- 
tii>M>— Where  the  statute  required  an 
Instrument  to  be  acknowledged  before 
the  probate  Judge  of  the  district  where 
filed,  a  certificate  hearing  two  official 
signatures  as  follows:  "Fred  O.  Field, 
Notary  Public,"  "Hugh  Henry,  Judge 
of  Probate,  District  of  Windsor,"  the 
latter  appearing  below  the  first  and  a 
little  to  the  left  of  It,  was  held  suffi- 
cient to  show  acknowledgment  before 

the  probate  Judge  as  required.  Cook 

T.  Bartlett.  179  Slaas.  676,  CI  NE  266. 


[c]   Blgnatore  of  diSsvmt  oflloex. — 

An  acknowledgment  to  a  deed  pur- 
porting to  have  been  taken  before  the 
mayor  of  Liverpool,  and  to  be  his  offi- 
cial certificate,  and  which  bears  the 
corporate  seal,  is  sufficient,  although 
not  signed  by  the  mayor,  but  by  the 
.town  clerk.  The  corporate  seal  must 
oe  regarded  as  imparting  the  requisite 
authenticity,  and  }a  proof  that  his 
character  la  truly  Btated  in  the  Instru- 
ment Itself.  Sessions  v.  Reynolds.  15 
Miss.  130. 

93.  Denny  v.  Ashley,  12  Colo.  165, 
20  P  331;  Brlggs  t.  MoBrlde,  17  N. 
B.  663. 

Fa]  TariaBo*  between  sicnstnre 
And  oommisBlon  and  oartlflcate  of  oon- 

formlty. — Where  the  name  of  a  notary 
taking  an  acknowledgment  in  a  for- 
eign state  appeared  in  his  signature 
and  seal  as  "W.  F.  BUI,"  but  In  the 
certificate  of  conformity  and  the  copy 
of  his  notarial  commission  as  "Wilbur 
P.  Bill,"  the  discrepancy  was  held  in- 
sufficient to  exclude  the  deed  as  evi- 
dence. Denny  v.  Ashley,  12  Colo.  165, 
20  E  331. 

93.  Middlebrooks  v.  Stephens,  148 
Ala.  2.30,  41  S  735;  Pogg  v.  Ho! comb, 

64  Iowa  621,  21  NW  111;  McCauslin 
v.  McGuire,  14  Kan.  234. 

[a]  Snaiciant  oertlfloats. — Where 
an  officer  taking  an  acknowledgment 
certified  "that  before  me,  a  register  of 
deeds,"  etc.,  and  signed  his  name  "L. 
J.  T.,  Register  of  Deeds,"  the  certifi- 
cate was  Bufflclent,  although  the  offi- 
cer had  not  inserted  his  name  in  the 
body  thereof.  McCauslin  v.  McOuire, 
14  Kan.  234. 

Jb]  Brror  In  nuns  In  ixtdy  of  ow* 
tlfloftts^— Where  the  certificate  was 
duly  signed  by  the  officer  who  took 
It,  but  the  grantor's  name  was  written 
in  a  blank  In  th©  body  of  the  certifi- 
cate Intended  for  the  officer's  name, 
so  that  the  certificate  read,  "In  tes- 
timony whereof  I  .  ■  .  [grantor's 
name].  Judge  of  said  court,  have  here- 
unto set  my  hand  and  affixed  my  pri- 
vate seal."  it  was  held  that  the  irregu- 
larity did  not  Invalidate  the  certifi- 
cate. Agan  -v.  Shannon.  103  Mo.  661, 
16  SW  757  [overr  Lincoln  v.  Thomp- 
son, 75  Mo,  613].  See  also  Ferguson 
V.  Williams,  58  Iowa  717,  13  NW  49. 

94.  Miller  v.  Kalmey,  4  KyL  362. 
[a]  KoOe  of  signing-, — A  certificate 

of  acknowledgment  to  a  deed  signed 
by  a  deputy  clwk  Is  not  rendered  in- 
valid hy  the  Irregularity  of  the  deputy 
In  omitting,  after  signing  his  princi- 
pal's name,  to  add  "By"  himself,  add- 
ing his  own  name.  Talbott  v.  Hooser, 
12  Bush  (Ky.)  408;  Miller  v.  Kalmey, 
4  KyL  362. 

95.  Sutton  v.  Puckett.  2  KyL  819. 

96.  Qrltfin  v.  Catlln,  25  Wash.  474, 

65  P  755,  87  AraSR  782.  See  also  Kan- 
sas City,  etc.,  R.  Co.  v.  Kansas  City, 
eta,  R.  Co..  129  Mo.  62.  31  SW  451.  ~ 

97.  Sheridan  County  v.  McKlnney, 
79  Nebr.  228.  116  NW  548  [mod  reh 
79  Nebr.  220,  112  NW  329]. 

"The  fact  th&t  a  notary  does  not 
certify  when  his  term  will  expire,  nor 
where  he  lives,  does  not.  In  the  least, 
destroy  the  effectiveness  of  the  deed, 
to  which  he  certifies  an  acknowledg- 
ment."  Kansas  City,  «ta,  R,  C*.  v. 


Kansas  Cfty.  eta,  R.  Co.,  129  Mo.  62. 
68,  31  SW  451. 

98.  XTeoessity  for  seal  on  osrUfl- 
oat*  of  anfhentioity  and  oonformlty 

see  Infra  f  259. 

99.  U.  S.— Fellows  v.  Pedrick.  8  P. 
Cas.  No.  4,724.  4  Wash.  477. 

Ala. — Harrison  v.  Simons,  56  Ala. 
510;  Powers  v.  Bryant,  7  Port.  9.  - 

Cal. — Ingoldsby  v.  Juan,  12  Cal.  564; 
Mills  V.  Dunlap,  3  Cal.  94. 

Ga. — Lamar  v.  Coleman,  68  Ga.  417, 
14  SE  608;  Nichols  v.  Hampton.  4$ 
Ga.  253. 

III.— FIsk  V.  Hopping,  169  111.  105, 
48  NE  323;  Irving  v.  Brownell,  11 

IlL  402. 

Ky. — Thompson  v.  Robertson,  9  B. 

Mon.  383. 

Mass. — Parnum  v.  Buffum,  4  Cush. 
260. 

Minn. — Thompson  v.  Morgan,  S 
Minn.  292;  Base  v.  Arper,  6  Minn.  220. 

N.  C. — Johnson  v.  Bversole  Lumber 
Co.,  147  N.  C.  249,  60  SE  1129;  John- 
son v.  Duvall,  135  N.  C.  642.  47  SB 
611;  Westfelt  v.  Adams,  131  N.  C.  379, 
42  SE  823.  135  N.  C.  691,  47  SK  816; 

f'rledenwald  Co.  v.  Sparger,  128  N.  C. 
46,  39  SB  64. 
Oh. — Ashley  v.  Wright.  19  Oh.  St. 
291;  Muaklngutn  County  Fund  Comrs. 
V.  Glass,  17  Oh.  542;  Paine  v.  French, 
4  Oh  318.  See  also  Barton  v.  Morris, 
16  Oh.  408. 

Pa.~Jaques  v.  Weeks,  7  Watts  261 ; 
Whitmire  v-  Napier,  4  Sere.  &  R.  290. 

Tex.— Stark  v.  Harris,  (Civ.  A.)  IOC 
SW  887;  Riviere  v.  Wlikens.  SI  Tex. 
Civ.  A.  464.  72  SW  608:  Qulnn  t. 
Mustek,  (av.  A.)  41  SW  723. 

Va. — Smith  t.  Chapman,  10  Oratt. 
(61  Va.)  445. 

Wis. — Maxwell  Hartmann,  60 
Wis.  660,  S  NW  103. 

See  Bloomlngdale  v.  Well,  29  Wash. 
611,  70  P  94. 

[a]  Where  ottoer  Itas  no  seal n— As 
a  justice  of  the  peace  has  no  seal  of 
office,  and  private  seals  are  abolished, 
a  seal  need  not  be  added  to  his  signa- 
ture to  a  certificate  of  acknowledg- 
ment, although  the  statute  speaks  of 
a  certificate  "under  hand  and  seal." 
Lucas  T.  Larkln,  85  Tenn.  366,  3  SW 
647. 

[b]  OfBosr  not  TMnlTed  to  liave 
ofSoial  saaL — ^Where  the  statute  did 
not  require  a  commissioner  of  deeds 
ito  have  an  official  seal,  a  certificate 
of  acknowledgment  made  by  him  is 
good  without  a  seal.  FIsk  t.  Hopping, 
169  111.  106.  48  NE  323. 

[c]  A  eonunlssloner  of  deeds  for 
Worth  Carolina,  xwcidlng  in  another 
state,  Is  not  required  to  affix  his  seal 
to  the  certificate  acknowledging  the 
execution  of  a  deed  conveying  land  in 
North  Carolina.  Johnson  v.  Bversole 
Lumber  Co.,  147  N.  C.  246,  60  SE  1129 
[allowing  reh  144  N.  C.  717,  67  SE 
518];  Johnson  v.  Duvall,  136  N.  C.  642, 
47  SE  611. 

[d]  Battle  BariMa  e  8B  B  14,  pro- 
viding that  conveyances  of  land  by  a 
married  woman  must  be  Jointly  exe» 
cuted  .with  her  husband,  and  that 
proof  or  acknowledgment  shall  be  be- 
fore the  probate  Judge,  and  requiring 
the  Judge,  when  the  land  Is  In  another 
county  than  that  of  his  residence,  to 
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■where  the  officer  is  required  by  statute  to  authenti- 
cate bis  certificate  with  bis  official  seal  a  failure  to 
aflix  such  seal  will  render  the  acknowledgment 
fatally  defective/  although  it  will  not  of  course 
affect  tbe  validity  of  the  deed  as  between  the  par- 
ties unless  the  statute  makes  due  acknowledgment 
essential  to  the  passing  of  title/ 

affix  his  seal  of  offlce  to  the  certificate, 
has  no  application  to  th«  deed  ot  an 
unmarried  man.  Westfelt  v.  Adamd, 
laa  N.  C.  591,  47  SE  816. 

1.  U.  S. — Kenosha,  etc^  R.  Co,  v. 
Sperrj',  14  F.  Cas.  No.  7,712,  3  Blsa. 
3U9;  Rlcliards  v.  Randolph.  20  P.  Cas. 
No.  11,772,  B  Mason  llfi:  Wetmore  v. 
Utlrd.~29  F.  Cas.  No.  17,497,  B  Blss. 
160. 

Ark. — Worsham  v.  Freeman,  34  Ark. 
So;  Little  t.  Dodee,  32  Ark.  463;  Blagg 
V.  Hunter,  15  Ark.  246. 

Cat — Touchard  v.  Crow,  20  Cal.  160, 
31  AmD  108;  Hastings  v.  Vaughn.  & 
Cal.  315. 

Hawaii. — ^Ijenehan  v.  Akana,  6  Ha- 
waii 538. 

111.— Skinner  v.  Fulton.  39  ni.  484; 
Holbrook  V.  Nlchol,  36  111.  161;  Moore 
V.  Titman.  33  111.  3B8;  Booth  v.  Cook, 

50  III.  129;  Mason  v.  Brock,  12  III.  273, 
52  AmD  490;  Stout  t.  Slattery,  12  HI. 
162. 

Ind. — Watson  v.  Clendenin,  6  Blackf. 
477,  See  also  Muticle  Nat,  Bank  v. 
Brown,  112  Ind.  474,  14  NE  358. 

Iowa. — Koch  V.  West,  118  Iowa  468. 
92  XW  663,  96  AmSR  394;  Hewitt  v. 
Morgan,  88  Iowa  468.  55  NW  478: 
Pitts  V.  Seavey,  88  Iowa  336,  Bfi  NW 
480;  Jones  v.  Berkshire,  IB  Iowa  248, 
83  AmD  412. 

Kan,— KeUey  v.  McBlain,  42  Kan. 
764,  22  P  994;  Mesklmen  T.  I>ay,  35 
Kan,  46.  10  P  14,  - 

Ky. — Burt,  etc.,  Lumber  Co.  v.  Wil- 
son, 93  SW  906,  29  KyL  488;  Herd  v. 
Cist.  12  SW  466;  Blanchard  v,  Taylor. 
7  B.  Mon.  64S:  Kemper  v.  Hushes,  7  B. 
Mott.  25S;  Miller  v.  Henshaw,  4  Dana 
325. 

Mich. — Grand  Rapids  v.  Hastings.  36 
Mich.  122;  Pope  v.  Cutler,  34  Mich. 
150;  Buell  V.  Irwin,  24  Mich.  145; 
Detroit  V.  Detroit,  etc.,  R.  Co.,  23  Mich. 
173. 

Minn. — Thompson  v.  Scheld.  39 
Minn.  102,  38  NW  801.  12  AmSR  619; 
De  Graw  v.  King,  28  Minn.  118,  9  NW 
63S.  See  also  Colman  v.  Ooodnow,  36 
Minn.  9,  29  NW  S38,  1  AtnSR  632: 
Bieelow  T.  Livingston,  28  Minn.  57, 
9  NW  31. 

Mo. — Geary  Kansas  City,  61  Mo. 
S78:  Hammond  v.  Coleman,  4  Mo.  A. 
307. 

Pa. — ^Barney  v.  Sutton.  2  Watts  81; 
Duncan  v.  Duncan,  1  Watts  322  [crlt 
Whitmlre  V:  Napier,  4  Serg.  &  R.  290]. 
Compare  Fellows  v.  Pedrlck,  8  F.  Cas. 
No.  4.7J4,  4  Wash.  C.  C.  477  (an  un- 
Bound  construction  of  the  Pennsylva- 
nia statute).  ,    „.  „  „  >r 

S.  C. — Bratton  v.  Burrls,  51  S.  C.  45, 
28  SB  13;  McLaurln  v.  Wilson,  16  S. 
C.  402;  McCreary  V.  McCreary,  30  S. 
C.  Bq.  34. 

Tex. — Texas  Land  Co,  t.  Williams, 

51  Tex.  51 :  McKellar  v.  Peck.  39  Tex. 
3S1:  Ballard  v.  Perry,  28  Tex.  847; 
Monroe  v.  Arledee.  23  Tex.  478;  Kln- 
caid  V.  Jones,  2  Tel.  Unrep.  Cas.  BS4; 
Daugherty  v.  Yates,  13  Tex.  Civ.  A. 
646,  35  SW  937;  Masterson  v.  Todd,  6 
Tel.  Civ.  A.  131,  24  SW  682.  See  also 
StoDksbury  v.  Swan,  85  Tex.  663,  22 
SW  963. 

Wis. — ^Williams  v.  Milwaukee  Indus- 
trial Exposition  Assoc.,  79  Wis.  524, 
ii  NW  665.  ,  . 

[a]  The  owtUloata  of  aoknowledff- 
maat  of  a  deed  should  be  authenti- 
cated by  the  notarial  seal  of  the  no- 
tary by  whom  the  acknowledgment 
was  taken.  Mesklmen  v.  Day,  SB  Kan. 
46.  10  F  14. 

[b]  KapMrnt*  »oknowl*dfin«nt  of 
BuzzMI  woman, — It  was  essential 
that  the  certificate  of  the  separate 
Kcknowledgment  of  a  married  woman 
to  a  deed  under  the  law  in  foroe  in 
»6B  should  be  attested  by  tlie  seal 


of  the  court.  Kincald  v.  Jones,  2  Tex. 
tJnr»).  Cas.  534. 

[cj  An  MfcnowMlgnM>t  of  r«nim- 
datlon  of  dower,  under  Rev.  St. 
(1873)  p  430,  was  rendered  fatally 
defective  by  the  omission  of  the  seal 
of  the  notary.  Bratton  v.  Burrls,  51 
S.  C.  46,  28  SE  13. 

id]  A  foreign  aoknowledgmMtt  of 
eed  by  a  deputy  clerk  of  a  court  of 
record  from  which  the  clerk's  seal  of 
offlce  required  by  Ky.  St.  (1903)  S  602 
was  omitted,  was  fatally  defective. 
Burt,  etc,  Lumber  Co.  v.  Wilson,  93 
SW  906,  29  KyL  488.  Under  Rev.  St. 
(1892)  S  1973,  when  a  deed  is  ac- 
knowledged out  of  the  state,  but 
within  the  United  States,  the  acknowl- 
edgment or  proof  of  Its  execution  may 
be  made  before  a  Justice  of  the  peace 
having  an  official  seal,  and  a  deed 
acknowledged  before  a  Justice  of  the 
peace  in  California,  having  no  official 
seal,  cannot  be  properly  recorded  in 
Florida  on  such  acknowledgment,  and 
its  recordation  In  the  latter  state  does 
not  make  It  prima  facie  evidence 
under  Const.  (1885)  art  16  S  21.  Nor- 
rls  V.  Bllllngsley,  48  Fla.  102,  37  S 
564. 

te]  A  deed  is  not  entitled  to  rec- 
ord where  the  notary's  certificate  of 
acknowledgment  is  not  authenticated 
by  his  seal.  Koch  v.  West,  118  Iowa 
468.  471,  92  NW  663,  96  AmSR  394 
(where  It  Is  said:  "The  authentica- 
tion of  the  notary's  seal  la  Just  as 
essential  to  a  perfect  acknowledg- 
ment as  Is  his  signature"), 

[f]  Single  seal  for  more  than  one 
oertlfloate. — An  assignment  for  the 
benefit  of  creditors  Tiad  Indorsed  on 
It  a  certificate  of  acknowledgment  in 
due  form  signed  by  a  notary,  but  not 
sealed.  Following  this  and  on  the 
same  page  was  another  certificate,  by 
the  same  notary,  of  the  assignee's 
acknowledgment  of  the  execution  of 
his  acceptance.  This  had  the  notarial 
seal  attached.  It  was  held  that  the 
two  certificates  could  not  be  regarded 
as  one,  requiring  only  one  seal,  and 
that  the  first  certificate  was  a  nullity. 
De  Graw  v.  King.  28  Minn.  118,  9  NW 
636.  Compare  Bemheim  v.  Heyman, 
104  SW  388.  31  KyL  984;  Manley  v. 
Culver,  20  Tex.  143  (both  set  out  in 
notes  to  e  178). 

[g]  Obliteration  or  detachment  of 
seaL — ^Where  there  was  nothing  to 
show  a  seal,  except  that  In  the  place 
where  the  seal  la  usually  affixed  there 
was  a  round,  darlc,  and  slightly  red 
spot  with  a  few  articles  of  red  wax 
adhering  to  the  certificate,  the  court 
held  "that  If  the  seal  was  actually 
affixed  Its  obliteration  would  not  In- 
validate the  certificate,  and  that  In 
such  case  the  question  whether  'a  seal 
was  ever  affixed  was  for  the  Jury 
under  proper  instructions,  and  that 
parol  evidence  was  admissible  on  the 

Soint.  Stooksberry  V.  Swann,.  J  2  Tex. 
Iv.  A.  6«,  34  SW  869.  "Where,  In 
such  case,  there  was  testimony  tend- 
ing to  show  that  at  the  time  the  deed 
was  executed  the  notary  used  a  seal 
which  would  leave  no  Impression  on 
paper,  although  it  would  on  wax,  but 
there  was  also  evidence  that  he  used 
a  seal  that  would  leave  an  Impression 
on  paper.  It  was  error  to  charge  that 
acts  purporting  to  have  been  done 
by  public  officers  In  their  official  ca- 
pacity and  within  the  scope  of  their 
duty  will  be  presumed  regular,  as 
this  amounted  to  a  statement  that  the 
Instrument  was  prima  facte  evidence 
that  the  officer  afllxed  to  his  certifi- 
cate the  seal  required  by  law,  and 
was  therefore  an  instruction  on  the 
weight  of  the  evidence.  Stooksbury 
V.  Swan,  86  Tex.  B63,  22  SW  »6S  [afl 


176]  2.  Sufficiency  of— a.  In  GeneraL  Where 
the  statute  requiring  certificates  of  acknowledgment 
to  be  under  seal  prescribes  no  special  form  of  seal, 
it  seeros  that  any  legal  form  of  seal^  will  be  deemed 
sufficient.*  Where  a  torta  is  prescribed  it  must  gen- 
erally be  substantially  followed,"  although  some  re- 
quirements of  the  statutes  with  reference  to  the 

(Civ,  A.)  21  SW  694].  A  party  ob- 
jecting to  the  introduction  of  a  deed 
In  evidence,  on  the  ground  that  the 
certificate  of  acknowledgment  Is  not 
sealed,  must,  If  the  objection  be  over- 
ruled, make  it  appear  by  the  record 
On  appeal,  not  pnly  that  it  bore  no 
seal  when  exhibited,  but  that  It  was 
not  sealed  when  executed;  for.  a  seal 
may  have  been  placed  on  It,  out  be- 
come detached.  Clark  v.  Sawyer,  48 
Cal.  133. 

[h]    Tlw  seal  of  ^  oitj  proTM 

ItwOf^Deveber  v.  Britain.  »  N.  B. 
330.  But  compare  Foster  v.  Shaw,  7 
Serg.  &  R.  (Pa.)  166  (holding  that  a 
deed  executed  In  Ireland  was  not  ad- 
missible in  evidence  on  the  strength 
of  a  certificate  by  the  "sovereign  of 
Belfast"  under  the  seal  of  that  mu- 
nicipality, without  proof  that  the  seal 
attached  was  the  official  seal  ot 
Belfast). 


[i]  Statute  directory  merely. — ^Un- 
der N.  C.  Code  I  1246  subs  7,  providing 
that  certificates  of  the  privy  examina- 
tion of  married  women  should  be 
"substantially"  In  a  certain  form,  the 
form  given  concluding  with  the  words 
"Witness  my  band  and' seal  (private 
or  official),"  as  the  case  may  be,  it 
was  held  that  where  the  acknowledg- 
ment was  taken  by  a  Justice  of  the 
peace  of  the  county  In  which  the  land 
was  situated  the  provision  for  the  use 
of  a  seal  was  merely  directory,  not 
mandatory.  LIneberger  v.  TIdWell,  104 
N.  C.  506.  10  SE  758. 

a.  Robinson  v.  Robinson,  116  111. 
2B0,  5  NE  118;  Rullman  v.  Barr,  54 
Kan.  643,  39  P  179. 

Direct  of  unacknowledged  tnstm- 
meut  as  betwesn  parties  see  supra 
!  7. 

Efl*ot  of  defeotiTAlj  acknowledged 
Instnunent  as  between  parties  -  see 

supra  9  46. 

3.  Beqnlsites  of  seal  see  Seals  [86 
Cyc  11691.  - 

4.  Davis  V.  Roosvelt,  53  Tex.  306. 
[a]    Seal  engraved  <m  oertUcats. — 

The  seal  of  a  commissoner  of  deeds 
not  Impressed  on  his  certificate  of 
acknowledgment  by  a  seal,  but  en- 
graved thereon,  with  the  exception  of 
the  word  "Texas."  whloh  was  In  writ- 
ing, was  sufficient,  the  form  of  the 
seal  not  being  prescribed  in  1859. 
when  the  certificate  was  made.  Stark 
V.  Harris,  (Tex.  Civ.  A.)  106  SW  887 

{rev  on  other  grounds  101  Tex.  G87, 
10  SW  737]. 
_[bl  A  lOSt  with  a jplMw  of  Hbboa 
throocli  it  la  not  aufnclent  to  constl' 
tute  a  seal.  Duncan  v.  Duncan.  1 
Watts  (Pa.)  322. 

6.  See  Oelbermann  v.  Ide,  93  Wis. 
669,  <8  NW  393,  67  AmSR  947. 

[a]  Vse  1»7  notarj  ot  conntr  oonrt 
smL — In  order  for  a  notarial  act  to 
be  valid,  the  notarial  seal  must  be 
affixed,  and  the  notary's  use  of  the 
seal  of  a  county  court  vitiates  his  act. 
Therefore,  where  the  certificate  of  a 
married  woman's  acknowledgment, 
taken  before  a  notary,  bore  the  seal 
of  the  county  court  instead  of  the 
notarial  seal,  although  regular  in 
other  respects,  it  was  held  to  be  a 
nullity.  McKellar  v.  Peck,  39  Tex. 
3S1. 

[b]  Writing  in  name  of  atate.^ — 

The  requirement  of  Rev.  St.  S  182, 
that  a  commissioner  of  deeds  for 
Wisconsin  In  another  state  shall  have 
a  seal  of  office,  by  which  his  official 
acts  shall  be  authenticated,  is  not 
complied  with  by  the  use  of  a  seal 
which  does  not  contain  the  name  of 
the  state,  but  in  which  the  space  for 
such  name  is  left  blank,  and  In  the 
impression  the  word  "Wisconsin"  is 
wntttti  In  sudi  space  with  a  pen. 
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style  of  seal  have  been  bdd  directory  only,*  and  a 
substantial  compliaDce  -with  the  statute  is  all  that 
is  reqaired  in  aiqr  ease.'  It  has  been  held  that  the 
eonrts  win  presume  that  an  apparent  seal  of  a  com- 
missioner attached  to  an  affidavit  is  what  it  pur- 
ports to  be,  unless  the  contrary  is  shown.* 

Impresalon  on  papw  sufficient.  A  certificate  of 
acknowledgment  is  sufficiently  aathenticated  by  an 
impression  of  the  s^l  of  the  officer  or  court  upon 
the  paper,  without  any  wax,  wafer,  or  other  tenacious 
substance." 

[%  177]  b.  Use  of  Private  SeaL  Where  a  stat- 
ute requiring  a  seal  does  not  specify  that  it  sball  be 
an  official  seal,  the  private  seal  of  the  officer  is  suf- 
ficient.^**-  But  if  the  statute  requires  the  seal  of 
office  to  be  affixed,  a  private  seal  will  usually  be  held 


insufficient,^^  In  some  casM,  however,  the  use  of  a 
private  seal  has  been  held  sufflciait  where  the  officer 
taking  the  acknowledgment  is  not  provided  with 
an  official  seal/'  and  this  fact  is  rented  in  the 

certificate.*' 

[$  178]  S.  Place  of  SeaL  The  place  of  the  seal 
on  the  paper  appears  to  be  unimportant  so  long  as 
it  fairiy  appears  to  have  been  intended  as  the  official 
seal  of  the  officer  to  the  certificate  in  question." 
Accordingly,  the  certificate  is  not  invalidated  be- 
cause the  seal  precedes  instead  of  following  the 
signature  pf  the  officer*'  or  is  impressed  on'  the 
wrong  aide  of  the  paper.** 

179]  4.  Aedtals  aA  to  Seal.  Unless  expressly 
required  by  statute  the  certificate  need  not  recite  the 
afl^ing  of  the  seal,*^  and  where  such  a  recital  is 


Oelbertnann  v.  Ida,  9S  Wis.  669,  68 
NW  393,  &7  AmSR  947. 

[c]  PrMmmptloii  as  to  Uwi  of 
mamamx  stato. — Where  an  acknowl- 
edgment certified  by  a  notary  public 
of  another  state  bore  a  seal  which 
was  not  in  accordance  with  the  re- 
quirements of  the  Iowa  statute,  the 
certificate  was  held  insufllcierit.  It 
being  presumed  In  the  absence  of  any 
evidence  to  the  contrary  that  the 
laws  of  the  other  state  were  the  aame 
as  the  Iowa  laws.  Hewitt  V.  Morgan, 
88  Iowa  468.  55  NW  478. 

6.  Sonfleld  v.  Thompson,  42  Ark. 
46,  48  AmR  49;  Weeping  Water  v. 
Beed,  21  Nebr.  261,  31  NW  797. 

[a]  A  provlsloii  that  certain  «m- 
Uams  and  deviOM  be  naed  on  a 
notary's  seal  has  been  held  directory 
merely,  and  a  certificate^  upheld,  al- 
thougn  the  seal  was  not  In  compli- 
ance with  the  statute.  Sonfleld  v. 
Thompson,  42  Ark.  46,  48  AmR  49. 

[bl  Ominion  <ft  name  or  initials 
of  omoer. — A  provision  that  the  seal 
of  a  notary  should  at  his  option  con- 
tain his  name  or  the  Initial  letters 
thereof  has  been  held  directory 
merely,  so  that  a  certificate  of  ac- 
knowledgment was  not  Invalidated 
by  the  fact  that  the  notary's  seal  con- 
tained neither  hfs  name  nor  his 
initials.  Weeping  Water  v.  Reed*  21 
Nebr.  261,  31  NW  797. 

7.  See  Muncle  Nat.  Bank  v.  Brown, 
112  Ind.  474,  14  NB  358. 

la]  Ottoe  not  inUoated  by  vnal 
characters. — When  the  record  of  a 
deed  is  ottered  in  evidence,  and  the 
-notary  who  took  the  acknowledgment 
declares  in  his  certificate  that  he  has 
Alllzed  his  seal  thereto,  it  is  to  be 
presumed  that  his  seal  was  properly 
attached,  although  his  office  Is  not 
Indicated  by  the  characters  ordinarily 
used  for  that  purpose.  Coffey  v.  Hen- 
dricks, 86  Tex.  676,  2  SW  47. 

(bl  TazlaBee  Ibetweam  ■tcaator* 
MM  ssal  as  to  BUM.— Where  no 
statute  required  a  notary's  name  to 
appear  on  nls  seal.  It  was  held  that 
a  certificate  was  not  vitiated  by  the 
fact  that  It  was  signed  "Oao.  Theo. 
Sommer,"  while  the  name  on  the  seal 
was  "Theo.  Sommer."  Deans  v.  Pate, 
114  N.  C.  194.  19  8K  146. 

[o]  Vss  m  SMl  belonging  to  an- 
other.— A  notary  public  had  for  sev- 
eral years  been  using  a  seel  of  his 
own;  but,  in  attesting  the  certificate 
of  acknowledgment  to  an  instrument, 
used  a  seal  belonging  to  another  per- 
son. The  designs  of  the  seals  were 
somewhat  different,  one  of  them  bear- 
ing the  words,  "Notary  Public,  Seal, 
Indiana,"  the  other  bearing  the  words, 
"Notary  Public,  Delaware  Co.,  Ind." 
It  was  held  that  the  certificate  was 
■^ot  Invalidated  thereby.  Muncle  Nat- 
Jank  V.  Brown,  112  Ind.  474,  14  NE 
358. 

'  8.  Tunstall  v.  Madison,  30  La. 
Ann.  471. 

9.  Pillow  V.  Roberts,  18  How.  (U. 
B.)  472.  14  I*,  ed.  22&. 

[a]  Imperfect  intpressloiL. — The  fact 
that  only  the  first  name  of  the  officer 
appeared  in  the  seal  has  been  held 
n  to  be  a  fatal  defect.    "It  very 


frequently  happens  that  a  clear  and 
distinct  Impression  fn  full  does  not 
appear,  but  this  has  not  generally 
been  considered  as  thromilg  any 
doubt  upon  the  genuineness  of  the 
official  act."  Sparrow  T.  Hovey,  41 
Mich.  708,  3  NW  198. 

10.  Tuten  V.  Gaaan,  18  Fla.  761. 
See  also  Morgan  v.  Cox,  2?  Fed.  36. 

^  [a]  Acknowledgment  ontslde  of 
stated— The  acknowledgment  of  deeds 
and  other  writings  before  a  commis- 
sioner appointed  to  take  acknowledg- 
ments, etc.,  in  other  states  need  not 
be  certified  by  such  commissioner 
under  an  official  seal,  his  private  seal 
only  being  required  by  the  statute. 
Tuten  V.  Gazan,  18  Bna.  751. 

11.  Moore  v.  Titrfian,  33  III.  858; 
Mason  v.  Brock.  12  111.  273,  62  AmD 
490.'  See  also  Skinner  v.  Fulton,  SO 
lU.  484:  Sweigart  v.  Frey,  8  Serg.  & 
R.  (Pa.j  298.  But  compare  Collins  v. 
Boyd,  6  Dana  (Ky.)  316. 

fa]  BufllcleBt  Bhowiiur  that  seal 
oSdaL — Where  the  certificate  of  an 
acknowledgment  taken  before  the 
mayor  of  the  town  of  S.,  in  England, 
bore  a  seal  having  the  words  "S. 
Villa"  inscribed  around  what  appeared 
to  be  the  city  arms,  it  was  held  that 
it  imported  to  be  the  corporate  seal 
of  S,  and  not  the  private  seal  of  the 
mayor,  and  therefore  the  acknowledg- 
ment was  sufficient.  Deveber  v.  Brit- 
ain, 9  N.  B.  330. 

18.  Morgan  v.  Cox.  27  Fed.  36; 
Fogarty  v.  Sawyer,  23  Cal.  670;  Stark 
V.  Barrett.  15  Cal.  861:  Collins  v. 
Boyd.  6  Dana  (Ky.)  316;  Creigh  v. 
Beelln.  1  Watts  &.  S.  (Pa.)  83. 

[a]  In  OaUXomla,  by  the  act  of 
1850,  It  was  expressly  provided  that 
a  notary  public  miaht  certify  under 
his  private  seal  where  he  had  not 
obtained  a  seal  of  office.  Fogarty  v. 
Sawyer,  23  Cal.  670;  Stark  v.  Barrett, 
15  Cal.  361. 

[b]  Xn  XUlnols  it  Is  the  duty  of 
a  notary  to  provide  himself  with  an 
ofRcial  seal,  and  he  cannot  use  a 
scrawl  or  private  seal  for  the  purpose 
of  authenticating  a  certificate  ox  ac- 
knowledgment The  provision  of  law 
permitting  certain  officers  to  use 
their  private  seals  until  they  shall 
be  provided  with  public  seals  has  no 
application  to  a  notary.  Mason  v. 
Brock,  12  111.  278,  52  AmD  490. 

13.  Fogarty  v.  Sawyer,  23  Cal. 
570.  See  also  Asan  v.  Shannon,  103 
Mo.  661,  15  SW  757;  Creigh  v.  Beelln, 
1  Watts  ft  S.  (Pa.)  88. 

[a]  Vae  of  prlvata  seal  by  mayor 
of  dty. — Under  a  city  charter  giving 
the  mayor  authority  to  take  acknowl- 
edgments "and  certify  the  same  under 
the  seal  of  the  city,"  it  was  held  that 
a  certificate  by  him  concluding  with 
the  words  "Given  under  my  hand  and 
private  seal,  there  being  no  official 
seal  of  office  provided,"  was  insuffi- 
cient, although  the  scroll  would  have 
been  sufficient  if  he  had  stated  In  hu 
certificate  that  It  was  under  the  "seal 
of  the  city."  Geary  v.  Kansas  City, 
61  Mo.  378. 

1^  See  Vinson  v.  Nicholas,  28  B. 
C.  198,  S  SB  367. 


Cal  Siacle  bmI  f  <nr  two  oartUlestM. 

— ^where  a  certificate  of  proof  by  a 
subscribing  witness  was  slkned  by  the 
offleer,  and  Immediately  following  It 
was  the  certificate  of  regiatrallon 
signed  and  sealed  by  the  same  officer, 
it  was  held  a  sufficient  sealing,  the 
whole  being  regarded  as  one  certlfl- 
cate.  Manley  v.  Culver,  20  Tex.  148. 
Compare  De  Graw  v.  King,  28  Minn. 
118,  9  NW  636  (set  out  in  note  to 
!  175). 

[b]  seal  for  osrtUtcata  In 

three  parts. — Where  the  certificate  of 
an  acknowledgment  by  husband  and 
wife  was  written  out  In  three  parts, 
all  bearing  the  same  date  and  each 
part  signed  by  the  officer,  it  was  held 
that  a  seal  placed  between  the  second 
and  third  parts  was  sufficient,  the 
whole  Indorsement  being  regarded  as 
one  certificate.  Bernhetm  v.  Httyman, 
104  SW  388,  31  KyL.  984. 

[c}  FTMiuivtlou  as  to  ssal  iMlng* 
that  of  offloer. — Where  the  statute  re- 
quired  that  a  certificate  of  renuncia- 
tion of  dower  should  be  "under  the 
hand  of  the  woman  and  the  hand  and 
seal  of  the  officer,"  and  the  officer 
certified  that  such  a  certificate  was 
given  under  his  hand  and  seal,  it  was 
presumed  that  a  seal  thereon  was  that 
of  the  officer,  although  it  followed  the 
name  of  the  woman.  Vinson  v.  Nicho- 
las, 28  S.  C.  198,  6  SE  857. 

15.  Gllbreath  v.  DUday,  IBS  HI. 
207,  38  NB  S7S;  Barton  v.  Morris,  15 
Oh.  408. 

[a]  Converssly,  where  the  form 
provided  by  statute  put  the  seal  be- 
fore the  signature  of  the  officer.  It 
was  held  that,  since  the  certificate 
was  only  required  to  be  "to  the  pur- 

Sort"  of  the  form  given,  it  was  not  a 
atal  defect  that  the  seal  was  im- 
pressed to  the  right  and  after  the 
name  of  the  grantor,  which  was  also 
subscribed  to  the  certificate.  Vinson 
V.  Nicholas,  28  S.  C.  198,  6  SE  357. 

le.  Svans  V.  Smith,  43  Minn.  69, 
44  NW  880. 

[a]  Dlnstrattoii^— Where  a  mort- 
gage was  written  upon  one  side  of  a 
sheet  of  paper,  and  the  certificate  of 
acknowledgment  In  proper  form  was 
on  the  other  side,  the  seal  being  Im- 
pressed on  the  same  side  as  the  mort- 
gage, but  distinctly  visible  through 
the  sheet  on  the  same  side  as  ths 
certificate  of  acknowledgment,  al- 
though at  the  opposite  end,  there  be- 
ing no  other  certificate  on  the  paper 
to  which  the  seal  could  be  made 
applicable,  it  was  held  that  the  cer- 
tificate was  sufficiently  authenticated 
thereby.  Evans  v.  Smith,  48  Minn.  59, 
44  NW  880. 

17.  Harrington  v.  Fish,  10  Mich. 
416:  Dale  v.  Wright;  67  Mo.  110. 

"It  is  objected  that  the  notary  did  not 
add  the  words,  'Given  under  my  hand 
and  seal  of  office,'  etc.  These  vener- 
able words  ought,  no  doubt,  to  be  used 
by  all  notaries,  especially  as  they 
have  been  adopted  into  the  form  given 
by  the  statute;  but  we  do  not  think 
that  their  presence  or  their  absence 
will  affect  the  validity  of  the  Instru- 
ment," Webb  V.  Huff,  61  Tex.  677. 
679. 
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deemed  necessaiy  the  certificate  will  not  be  iuvali- 
ilated  by  trivial  irregularities  in  that  respect.** 

180]  6.  ShowUic  of  Record  aa  to  Seat  Ordi- 
narily the  provisions  of  recording  acts  do  not  con- 
template that  the  recorder  shall  copy  official  seals  in 
Ms  record.*'  Hence,  where  a  certificate  of  acknowl- 
ed^ent  as  recorded  indicates  by  its  language  that 
the  official  seal  was  properly  affixed,  the  absence 
from  the  record  of  the  seal,  or  of  anything  to  repre- 
sent it,  wiU  not  overcome  the  presumption  that  the 
original  was  duly  sealed  by  the  officer and  a  record 
eopy  of  the  instrument  is  admissible  in  evidence, 


U.  See  Nichols  t.  Stewart.  15  Tex. 
226. 

[a]    OnlMlOB  ot  word  "oOclal." — 

A  statement  that  the  certlttcate  Is 
given  under  the  ofttcer'e  hand  and 
seal,  without  statinK  that  it  is  his 
"official"  seal,  is  sufnctent  where  the 
official  seal  la  In  fact  attlxed.  Moore 
V.  Tltman.  33  111.  358;  Doe  v.  Vande- 
water,  7  Blackf.  <lnd.)  6;  Monroe  v. 
Arledge.  23  Tex.  478.  See  also  John- 
BOD  V.  Ebersole  Lumber  Co.,  147  N. 
a  £49,  60  8B  1129.  But  compare 
Wetmore  v.  Laird,  5  Bias.  160,  29  F. 
Cas.  No.  17.467  (where  it  was  held 
that  -nothing  would  be  presumed  In 
favor  of  a  notary's  certlQcate  of  ac- 
knowledKtuent,  and  that  where  the 
attesting  clause  in  such  certificate 
simply  read  as  follows:  "Witness  my 
hand  and  seal  this  day,"  It  would  not 
be  presumed  that  the  notary  meant 
his  notarial  or  official  seal). 
_[b]  Onrintim  of  woxd  '••mL" — 
Vniere  a  certificate  recited  that  It  was 
given  ander  the  officer's  "hand  and  of 
office,"  it  was  hald  that  the  omission 
of  the  word  "seal"  before  "ot  office" 
WES  manifestly  a  clerical  error  and 
would  not  vitiate  the  certificate. 
Nichols  V.  Stewart,  16  Tex.  2S6. 

[cl  Unxplummgm^A.  Justice's  cer- 
tlOcate  of  acknowledgment  is  not  In- 
validated by  the  use  of  the  word 
"notarial"  before  the  word  "seal," 
such  former  word  being  treated  as 
nurplusage.  Foster  v.  Latham,  21  HI. 
A.  165. 

19.  Smith  V.  Gale,  144  U.  S.  609, 
IS  set  674,  36  L.  ed.  521;  Summer  v. 
Mitchell,  29  Fla.  179,  IQ  S  &62,  10 
AmSR  106,  14  LRA  816;  AddiS  T.  Gra- 
ham, 88  Mo.  197.  _ 

80.  Summer  v.  Mitchell.  29  Fla. 
179,  10  S  562,  30  AmSR  106,  14  LRA 
815;  Morfleet  v.  Russell,  64  Mo.  176; 
Thorn  v.  Mayer,  12  Misc.  487,  33  NTS 
664. 

[a]    Aoknowledvmsnt   in  another 

Stat*. — Where  the  record  of  an  In- 
strument acknowledged  in  another 
sute  failed  to  show  that  any  seal 
was  afRxed  to  the  certlfleate,  no  pre- 
sumption would  be  Indulged  that  a 
seal  was  annexed,  although  the  cer- 
tificate recited  that  It  was  made  under 
seal.   Buckmaster  v.  Job,  15  III.  328. 

rb}  BMl  appeaimg  on  original  in- 
stenmemt. — ^Wnere  the  record  of  a 
deed  showed  no  evidence  of  a  notarial 
seal  having  been  affixed  to  its  ac- 
knowledgment, but  the  deed  itself 
bore  such  seal,  and  It  was  shown  that 
the  seal  was  not  added  subsequently 
to  the  execution  of  the  deed,  it  was 
held  that  the  deed  was  admissible  In 
evidence.  Oale  v.  Shillock,  4  Dak. 
182,  29  NW  661;  Parkinson  v.  Cap- 
linger.  65  Mo.  290. 

ai.  Jones  V.  Martin,  16  Cal.  165: 
Griffin  V.  Sheffield,  38  Miss.  359,  77 
AmD  646:  Mltchner  v.  Holmes,  117 
Mo.  185.  22  SW  1070;  Addis  v.  Gra- 
ham. 88  Ho.  197;  Parkinson  v.  Cap- 
Itnger,  66  Mo.  290:  Geary  v.  Kansas 
City,  91  Mo.  378:  Witt  v.  Harlan,  66 
Tex.  860.  2  SW  41;  Ballard  v.  Perry. 
38  Tex.  847;  Minor  v.  Powers.  (Tex. 
Civ.  A.)  38  SW  400. 

[a]  Wk«r*  the  j^rtlM  had  twen  In 
possesatott  for  forty  years  under  a 
BberlfTs  deed,  it  was  presumed  that 
a  seal  had  been  attached,  the  certlfl- 
eate reciting  that  It  was  given  under 
the  officer's  nand  and  seaL  Hammond 
v.  Gordon,  93  Ho.  828.  8  SW  83. 


[b]  Whsra  no  svUlanco  that  seal 
ever  attaohad. — The  existence  of  a  tax 
deed  is  not  proved  by  a  supposed 
record  copy  of  the  same,  found  in  the 
office  of  the  register  of  deeds,  pur- 
porting to  show  that  the  deed  was' 
acknowledged  before  a  probate  judge, 
where  it  does  not  show  that  auch 
Judge  ever  attached  the  seal  of  his 
office  to  the  acknowledgment,  and 
there  Is  no  evidence  that  such  aeal 
was  ever  attached.  Kelley  v.  Mc- 
Blaln,  42  Kan.  764,  22  P  994. 

02.  See  Jones  v.  Martin,  16  Cal. 
165. 

[al  *Vq  smO." — ^Where,  in  a  cer- 
tlfled  copy  of  a  deed,  the  acknowl- 
edgment bore.  In  the  place  where  the 
seal  Is  usually  found,  the  words  "[no 
seal],"  but  In  the  body  of  the  ac- 
knowledgment Itself  there  was  a 
statement  that  the  official  seal  had 
been  affixed.  It  was  held  that  the 
words  "[no  seal]"  Instead  of  Imply- 
ing that  no  seal  was  affixed,  was 
merely  a  note,  by  the  recorder,  of  the 
place  of  the  notarial  seal  which  he 

SrobaMy  had  no  means  of  copying, 
ones  V.  Martin,  16  CaL  168.  See  also 
EgUJtable  Mottg.  Co.  v.  Kemimer,  84 
Tex.  102,  19  SW  868. 

88.  Moor«  V.  Tltman,  88  lU.  868; 
Dale  V.  Wright,  67  Ho.  110. 

84.  Bucklen  v.  Hasterllk,  166  HI. 
428,  40  NB  661  [afl  61  III.  A  132]; 
Beneflel  v.  AuRh&  98  Xnd.  401. 

[a]  Baoitu  that  seal  wm  afBxad 
not  aaoasaary. — Where  the  record  of  a 
deed  shows  that  the  notarial  seal  was 
aflixecl  to  the  notary's  certificate  by 
an  "[L.  8.],"  it  Is  not  necessary  that 
the  testimonium  clause  should  ahow 
that  the  seal  wa«  affixed,  or  that  It 
should  be  stated  in  the  body  ol  the 
certificate  that  It  was  executed  under 
the  seat  of  the  notary.  Kansas  City 
V.  Hannibal,  etc.,  R.  Co..  77  Mo.  180. 

26.  Aoknowledgments  by  marrisd 
womsn  see  infra  IS  206-225. 

Proof  by  sttsstliig  wltassses  see 
infra  SI  226-233. 

ae.  U.  S.— Wetmore  v.  Laird,  29  F. 
Caa.  No.  17.46?,  6  Blss.  160. 

Ala.— Marx  v.  Threet,  131  Ala.  340, 
30  S  831 ;  Davidson  v.  Alabama  Iron, 
etc.,  Co.,  109  Ala.  383,  19  S  390 ; 
Danlela  v.  Lowery,  92  Ala.  619,  8  S 
352 ;  ISast  Tennessee,  etc.,  R.  Co.  v. 
Davis,  91  Ala.  616.  8  S  349 ;  Strauss  v. 
Harrison,  79  Ala.  324  ;  Motea  v.  Carter. 
73  Ala.  563  :  Scott  v.  Simons,  70  Ala. 
352;  Alabama  L.  Ins.,  etc.,  Co.  v.  Boy- 
kin,  88  Ala.  510;  Boykln  v.  ReUn,  28 
Ala.  332,  65  AmD  349  ;  Shelton  v. 
.Armor,  18  Ala.  647. 

Ark.— Wright  v.  Graham,  42  Ark. 
140;  Shryock  v.  C^ennon.  39  Ark.  434  ; 
Ford  V.  Burks,  87  Ark.  91 ;  Conner  v. 
Abbott,  86  Ark.  866 :  Martln^v.  O'Ban- 
non,  36  Ark.  68 :  Little  v.  Dodge,  82 
Ark.  463 ;  Jacoway  v.  Oault,  20  Ark. 
190,  73  AmD  494.  See  also  Orlesler  v. 
McKennon,  44  Ark.  617. 

Cal.— Bryan  v.  Ramirez,  8  Cal.  461, 
68  AmD  340 ;  Wolf  v.  Fogarty,  6  Cal. 
224.  65  AmD  609. 

Conn. — Pendleton  v.  Button,  3  Conn. 
406;  Stanton  v.  Button,  2  Conn.  627. 
D.  C— Black  V.  Amin,  17  D.  C.  131. 
Ida. — Co-operative  Sav., '  etc.,  Aaaoc 
V.  Green.  6  Ida.  660,  61  P  770. 

Bl.— Merritt  v.  Tates,  71  IlL  636,  28 
AmR  128 ;  Lindley  v.  Smith,  46  HI. 
623  :  Ennor  v.  Thompson,  46  III.  214 ; 
Tully  V.  Davla  80  lU,  108,  88  AmD 
179;  Short  v.  Goalee,  88  HI.  81S. 


although  containing  no  eopy  of  the'aeal,  nor  any 
locua  sigilli  or  scroll."  In  any  event  a  literal  tran- 
scription of  the  seal  is  not  required,  and  it  is  enough 
if  there  be  anything  to  represent  it,^'  such  as  a  scroll 
inclosing  the  word  "seal/""  or  the  letters  *'L.  S.'"* 
181]  H.  Ooatanta  and  Snffidency — 1.  Certifl- 
cata  of  Acknowledgment — a.  Acknowledgment  by 
Person  Other  Than  Married  Woman'"— (1)  Substan- 
tial Oompliance  with  Statute— (a)  Necessity  for — 
aa.  In  GeneraL  A  certificate  of  acknowledgment 
must  conform  substantially  to, the  requirements  of 
the  statute  under  which  it  is  drawn,    and  if  the 

Ind.— Butterfleld  v.  Beall,  8  Ind.  208. 
Iowa. — Newman  v.  Samuels,' 17  Iowa 
628 :  Wickersham  v.  Reeves,  1  towa 
413 ;  Gould  V.  Woodward,  4  Greene  83. 

Kan.— Hell  v.  Redden,  88  Kan.  255, 
16  P  743. 

Md. — Hollingsworth  V.  McDonald,  2 
Harr.  &  J.  230,  i  AmD  646  ;  Hawktna 
V,  BurresB.  1  Harr.  &  J.  618 ;  Lewis  v. 
Waters,  3  Harr.  &  M.  430. 

Mich.— Cooper  v.  Smith,  76  Mich.  247, 
48  NW  816;  Buell  v.  Irwin,  24  Mich. 
146 :  Boothroyd  v.  IDngles,  23  Mich.  19  ; 
Ryerson  v.  Bldred,  18  Mich.  12  ;  pewey 
V.  Campau.  4  Mich.  666  ;  Sibley  v.  John- 
son, 1  Mich.  880;  Baratow  v.  Smith, 
Walk.  894. 

Ml8B.~Buatyn  v.  Shippers'  Compress 
Co..  63  MiSH.  94  :  Robinson  v.  Noel,  49 
Miss.  263 ;  Toulmln  v.  Heidelberg.  38 
Miss.  868 :  Qanlson  v.  FIther,  88  Hiss. 
862 ;  Warren  v.  Brotm,  26  Hub.  86,  67 
AsiD  191.  - 

Ho.— HUi^  T.  Horris,  110  TOo,  80f, 
1»  SW  481;  Cabell  v.  Grubbik  48  Ho. 
368. 

Nebr. — Spltraagle  Vanheosi^  18 
Nebr.  888714  NW  417. 

N.  T.~>ryer  v.  Rockefeller.  68  N.  T. 
268:  Smith  v.  Tim.  14  AbbNCaa  447 
[rev  on  other  grounds  101  N.  Y.  472] ; 
Peo.  V.  Register,  6  AbbPr  180;  Smith 
V.  Boyd.  10  Daly  149,  67  HowPr  861 
[rev  101  N.  Y.  472,  6  NB  8191. 

N.  D.— McCardla  v.  Billings,  10  N. 
D.  373,  87  NW  1008,  88  AmSR  729. 

Oh. — Moorman  v.  Schweln.  8  Oh.  Dec 
(Reprint)  56,  5  ClncLBul  863. 

Pa. — Spencer  v.  Reese,  166  Pa.  168. 
30  A  722  ;  Myers  v.  Boyd,  96  Pa.  427. 
R.  I. — Ex  p.  Bateman,  11  R.  I.  686. 
S.   D. — Holt  V.   Metropolitan  Trust 
Co.,  11  S.  D.  456,  78  NW  947. 

Tenn. — Cox  v.  Railway  Bldg.,  etc.. 
Assoc.,  101  Tenn.  490,  48  SW  226  ; 
Menees  v.  Johnson,  12  Lea  561 ;  COrrie 
V.  Kerr,  11  I-ea  138 ;  Ellett  v  Richard- 
son,  9  Baxt.  293 ;  Anderson  v.  Bewley, 

11  Helsk.  29;  Laird  v.  Scott,  6  Helek. 
814;  Henderson  v.  Rice,  1  Coldw.  228  ; 
Bone  V.  Greenlee,  1  Coldw.  29 ;  Fall  v. 
Roper,  3  Head  485  ;  Peacock  v.  Tomp- 
kins. 1  Humphr.  136;  Roulston?  v. 
Darby,  <Ch.  A.)  52  SW  318. 

Tex. — Carleton  v.  Lambardl,  81  Tex. 
365,  16  SW  1081 ;  Stephens  v.  Moti,  81 
Tex.  116,  16  SW  731 ;  Salmon  v.  Huff, 
80  Tex.  183,  16  SW  1047  ;  McKIe  v. 
Anderson,  78  Tex.  207,  14  SW  676; 
Hayden  v.  Moffatt,  74  Tex.  647.  12  SW 
820,  16  AmSR  866 ;  Huff  v.  Webb,  64 
Tex.  284 ;  McDanlel  v.  Needham,  61 
Tex.  269 ;  Smith  v.  Elliott,  89  Tex.  201 ; 
Tlemann  v.  Cobb,  86  Tex.  Civ.  A.  889, 
80  SW  860  ;  Minor  v.  Powers,  (Civ.  A.) 
88  BW  400;  Runge  v.  Sabln,  (Civ.  A.5 
30  SW  668  ;  McKInzle  v.  SUITord,  8 
Tex.  Civ.  A  121,  27  SW  790;  Moores 
v.  Linney,  2  Tex.  Civ.  A  298,  21  SW 
709. 

Va. — Virginia  Coal,  etc,  Co.  v. 
Robertson,  88  Va.  116,  IS  SE  860; 
Hockman  v.  McClanahan,  87  Va.  33, 

12  SB  230;  Halrston  v.  Doe,  18  Leigh 
(39  Va.)  446. 

Wash. — Bloomingdale  v.  Well.  88 
Wash.  611,  70  P  94. 

W.  Va.— Duffy  v.  Currence,  66  W. 
Va.  262.  66  SE  765  ;  Bennett  v.  Pierce, 
46  W.  Va.  654,  31  SE  972  ;  Laldley  v. 
Central  Land  Co.,  30  W.  Va.  605,  4  SR 
705  ;  Blair  v.  Sayre,  29  W.  Va.  604,  2 
SE  97 ;  Watson  v.  Michael.  21  W.  Va. 
668. 

N.  B.— Alliaon  v.  BmU^  17  N.  B.  199. 
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language  of  the  statute  is  not  folloved,  words  of  the 
same  'force  and  import  most  be  employed." 

OonchultniB  of  oAcw.  It  is  usually  iiot  sufficient 
for  the  officer  to  reeite  merely  his  own  conclusion 
that  the  statute  has  been  complied  with,  as  by  stat- 
ing that  the  aeknowle^ment  was  taken  "in  dne 
form,"  or  ''according,  to  law,'*  or  "as  the  law 
directs";  he  must  state  the  facts;*"  bnt  he  most  set 
out  facts  Bufficieqt  to  show  a  valid  official  act  on 
his  part.* 


Whert»  two  different  statutes  provide  dUemt 
modes  of  aeknowlei^pnent,  an  acknowledgment  in 
substantial  eonformit^  to  the  form  presmbed  by 
either  statute  is  suffieient.*" 

Statute  pezmiBaiTO  mmly.  Where  a  statute  "pre- 
scribing the  formis  for  a  certificate  of  aeknowledg- 
menJ;  merely  provides  -that  the  enumerated  forms 
"may  be  used''  and  in  another  section  ref^  back 
to  them  as  "the  forms  above  sanctioned/'  and  con- 
tains no  repealing  clause,  a  certifteate  of  aeknowl- 


Ont. — Stayner  v.  Applegate.  8  U.  C. 
a  p.  133.  4S1. 

"It  Is  not  necessary  that  this  certlfl- 
cate  should  be  expressed  in  the  exact 
language  of  the  statute,  or  according 
to  any  precise  form ;  but,  In  respect 
to  Its  substantial  provisions.  It  Is  In- 
dispensable that  they  should  in  some 
way  be  contained  in  it  end  convey  to 
aU  persona  knowledtre.  of  the  required 
Infonnation."  Per  Ruger.  C.  J.,  In  Irv- 
ing V.  Campbell,  121  N.  T.  3SS,  SSO,  24 
NE  821,  8  LRA  620  [rev  S«  N.  T.  Super. 
224,  4  NTS  103]. 

[a]  Aoknowledgmmit  In  another 
vtot*. — The  form  of  certificate  given  In 
Ala,  Rev.  Code  I  1648,  must  t)e  sub- 
Btantlally  follo-wed  where  the  acknowl- 
edgment la  taken  In  another  state. 
Keller  v.  Moore,  51  Ala.  340. 

[b]  Conformity  to  law*  of  place 
wlier*  mad*. — ^Where  the  statute  re- 
garding acknowledgments  executed  out 
of  the  state  did  not  prescribe  a  form 
for  the  certificate  or  require  It  to  be 
made  In  accordance  with  the  taws  of 
the  place  where  It  was  made, .It  was 
held  that  a  certlflcate  executed  outside 
of  the  state  wherein  the  land  lay.  In 
substantial  compliance  with  the  laws  of 
that  state,  was  sufflclent,  notwithstand- 
ing. It  did  not  conform  to  the  laws  of 
the  place  ,  where  made.  Knight  v. 
Leary,  64  ^is.  459,  11  NW  600. 

[c]  Ratstory  Muwtlon  of'  forms 
psvvivnslar  wad^Under  the  expresa 
provisions  of  Mass.  Rev.  Laws  p  1225, 
conveyances  and  other  written  instru- 
ments might  be  acknowledged  In  any 
manner  theretofore  lawfully  used,  so 
that  an  acknowledgment  In  the  form 
dsnctloned  by  Mass.  Pub.  St  (1882)  o 
120,  the  use  of  which  was  authorized 
by  Mass.  St.  (1894)  p  243  o  263,  was 
proper.  Costello  v.  Oraham,  9  Alia. 
257,  80  P  836. 

[d]  Statnte  permisslTe  In  form. 
Under  an  Illinois  statute  providing  that 
a  certificate  of  the  acknowledgment  of 
a  chattel  mortgage  "may"  be  In  the 
form  prescribed  therein.  It  was  held 
that  'Tnay"  meant  "must,"  Chicago 
First  Nat  Bank  v.  Baker.  62  111.  A. 
154  [aff  161  111.  281,  48  NK  1074]. 

[ei  XttsnlBoluit  oompUanoe. — A  cer- 
tiflcate  reciting  that  the  grantors,  being 
personally  known  to  the  officer,  ap- 
peared before  him  on  the  day  of  the 
certificate's  date  "and  thereupon  ac- 
knowledged the  signing  and  sealtntf' 
thereof  to  bo  their  voluntary  act  and 
deed,  for  the  uses  and  purposes  therein 
stated,"  was  held  not  to  be  a  substantial 
compliance  with  the  form  prescribed  in 
Ala.  Rev.  Code  i  1648,  as  follows:  "I, 
(name  and  style  of  the  ofncer)  hereby 

.certify,  that  - — —  whose  name  Is 

signed  to  the  fbregoing  conveyance, 
and  who  Is  known  to  me,  acknowledged 
before  me  on  this  day  that  being  In- 
formed of  the  contents  of  the  convey- 
ance, he  executed  the  same  voluntarfly, 
on  the  day  the  same  bears  date."  Keller 
V.  Moore,  61  Ala.  840,  343.  Under 
Paschal  l^lg.  art  6007,  which  provides 
that,  to  entitle  an  Instrument  to  record, 
the  acknowledgment  shall  be  In  writ- 
ing by  the  grantor  before  some  officer 
authorized  to  take  such  acknowledg- 
ment, and  stating  that  he  has  executed 
the  same  for  the  purposes  therein 
stated,  and  that  the  officer  shall  make 
a  certificate  thereof,  and  f  S008  which 
provides  that  the  proof  of  any  Instru- 
ment of  writing  for  ■  the  purpose  of 
record  shall  be  by  one  of  more  of  the 
subscribing  witnesses,  where  an  assign- 
ment of  a  patent  to  land  and  a  deed 


signed  by  the  grantor  only  contained 
a  Justice's  certificate,  "Witness  my 
hand  and  seal,"  etc.,  such  instruments 
were  not  entitled  to  record.  Schultz 
V,  Tonty  Lumber  Co.,  86  Tcs.  Civ.  A. 
448,  82  SW  363.  An  acknowledgment 
In  the  fcrilowlng  form,  *^hl8  mortgage 
was  acknowledged  before  me  by  o.  G. 
Keysor  this  11th  day  of  April.  A.  D. 
1911,"  is  not  a  substantial  compliance 
with  Comp.  Laws  (1897)  SI  2361,  3946, 
8949.  Vorenberg  v.  Boaserman,  <N. 
M.)  180  P  438,  489. 

a7.  Jacoway  v.  Qault  20  Ark.  190, 
78  AmD  494  ;  'wlckersham  v.  Reeves,  1 
Iowa  413.   And  see  cases  supra  note  26. 

[a]  Katement  that  deed  was  "ao- 
knowledged"  by  witness. — A  clerk's 
certificate  that  a  deed  was  "acknowl- 
edged" by  the  subscribing  witnesses 
was  not  sufflclent  to  authortee  its  ad> 
mission  to  record,  under  the  statute 
then  m  force,  requiring  the  witnesses 
to  a  deed  to  prove  Its  execution.  Mld- 
dlesboro  Waterworks  Co.  v,  Neal,  105 
Ky.  586,  49  SW  428,  20  KyL  1408. 

as.  Blackburn  v.  Pennington,  8  B. 
Mon.  (Ky.)  217:  Gill  v.  Fauntleroy,  8 

B.  Mon.  (Ky.)  177;  I*wl8  V.  Waters, 
3  Harr.  &  M.  (Md.)  430;  Flanagan  v. 
Young.  2  Harr.  ft  M.  (Md.)  sTTrecltal 
of  acknowledgment  "according  to  the 
Act  of  Assembly  in  that  case  made  tind 
provided")  ;  Den  v.  Lewis,  30  N.  C. 
70,  40  AmD  338  ;  Den  v.  Cobba.  18  N. 

C.  228.  But  see  Robinson  v.  Lloyd,  1 
Harr.  A  M.  (Md.)  78;  Robins  v.  Bush, 
1  Harr.  ft  M.  (Md.)  60;  Horton  v. 
Hagler.  8  N.  C.  48. 

"A  certificate  by  an  officer  that  he 
has  acted  according  to  law.  Is  no  evi- 
dence that  the  things  are  done  which 
the  law  requires.  It  Is  evidence  i  of 
the  opinion  of  the  officer,  nothing  more. 
It  Is  the  duty  of  the  officer  to  certify 
the  things  he  has  done,  and  the  Court 
will  then  Judge  whether  he  has  pursued 
the  law.  It  Is  not  a  certificate  of  the 
opinion  of  the  officer  that  he  has  pur- 
sued the  law  which  the  statute  requires, 
but  a  certificate  of  the  acts  he  has 
pursued  In  obedience  to  the  statute. 
The  certificate  Itself  must  contain  all 
the  acts  done,  that  It  may  appear  upon 
Its  face  that  the  requisitions  of  the 
statute  have  been  complied  with." 
Meddocic  V.  WllllamB,  12  Oh.  377,  387. 
But  compare  Newcomb  v.  Smith, 
Wright  (Oh.)  208. 

ra]  Matters  not  reavlxM  to  be  re- 
olt«a.r— Under  the  Indiana  act  of  1824, 
a  certificate  of  a  married  woman's  ac- 
knowledgment which  stated  that  she 
was  examined  aejwrats  and  apart  "as 
the  law  directs"  was  held  sufficient, 
the  statute  not  requiring  the  certificate 
to  show  anything  more  than  her  ac- 
knowledgment that  she  had  voluntarily 
executed  the  deed.  Pardun  v.  Dobes- 
berger,  3  Ind,  389  ;  Watson  v.  Clendenin, 
6  Blackf.  477  ;  Stevens  v.  Doe,  $  Blackf. 
475.  In  Kentucky,  under  a  statute 
providing  that  an  officer  of  that  state 
on  taking  a  married  woman's  acknowl- 
edgment shall  simply  certify  that  It 
was  acknowledged  before  htm  and  when 
It  was  done,  a  certificate  reciting  that 
the  grantors  acknowledged  the  Instru- 
ment "to  be  their  act  and  deed  as  the 
law  directs"  was  held  sufficient  Gor- 
don V.  Leech,  81  Ky.  229.  See  also 
Woods  V.  James,  87  Ky.  511,  9  SW  513, 
10  KyL  631;  Dowell  v.  Mitchell,  82 
Ky.  47. 

[b]  Befflatoatlea,^ — A  certificate  by 
the  clerk  to  "the  due  execution"  of  a 
corporate  deed  is  sufflclent  to  warrant 


registration  thereof.  HeaUi  v.  Big 
Falls  Cotton  Mllla.  116  N.  C.  202.  20 

SE  369. 

as.  Wetmore  v.  Laird,  89  F.  Cas. 
No.  17,467,  6  BISS.  160. 

[a]  *Tlw  oartlfloat*  mast  eontalm  a 
statement  of  STary  teot  that  the  stat- 
ute prescribes  shall  be  Incorporated 
therein."  McCardla  v.  Bininm  10  N. 
D.  873.  8?  NW  1008,  88  Am^  T2». 

[b]  A  mar*  stateamrt  of  th»  fact 
ot  aOknowledgmeat  Is  insufficient 
Bianchard  v.  Taylor,  7  B.  Mon.  (Ky.) 
646 ;  Ryerson  v.  Eldred,  18  Mich.  12 ; 
Gaines  v,  Catron,  1  Humphr.  (Tenn.) 
514;  Crutchfleld  v.  Stewart,  10  Yerg. 
(Tenn.)  2S7 ;  Malone  v.  Stevens,  2 
Yerg.  (Tenn.)  520;  LIpe  v.  Mitchell.  2 
Yerg.  (Tenn.)  400. 

[c]  VeoeMMtzr  reoitala.-~-In  Iowa 
the  certificate  of  acknowledgment 
should  show  the  following  acta  of  the 
grantor;  (1)  That  he  personally  ap- 
peared before  the  officer;  (2)  that  he 
acknowledged  the  signing  of  the  deed ; 
and  (3)  that  It  was  his  voluntary  act 
It  should  also  show  the  following  con- 
clusions of  the' officer  :    (1)  That  the 

Earty  who  thus  appeared  is  personally 
nown  to  him ;  (2)  that  he  Is  the  same 
party  who  signed  the  deed  as  the  gran- 
tor ;  and  ( 8)  that  he  acknowledged 
the  signing  to  be  his  voluntary  act 
Bell  V.  Evans,  10  Iowa  863.  In  South 
Dakota  the  following  essential  facts 
must  BUbstantlally  appear  In  the  cer> 
tiflcate  of  acknowledgment:  (1)  That 
the  person  making  the  acknowledg- 
ment personally  appeared  before  the 
officer  who  makes  the  certificate;  (2) 
that  there  was  an  acknowledgment ; 
(3)  that  the  person  who  makes  the 
acknowledgment  is  identified  as  the 
one  executing  the  Instrument ;  and  (4) 
that  such  Identity  was  either  personally 
known  or  proved  to  the  officer  taking 
the  acknowledgment  Cannon  v.  Dcm- 
Ing,  3  S.  D.  421,  63  NW  863. 

[d]  OwtUeate  MA  HummolMit^ 
The  words  "signed,  sealed  and  acknowl- 
edged In  my  presence  the  day  and 
year  aforesaid,"  signed  "John  J,  Kalt- 
Ing,  Notary  Public,"  do  not  amount  to 
a  sufficient  certificate  of  acknowledg- 
ment there  being  nothing  to  show 
where  it  was  made  or  In  what  state 
or  county  the  person,  whose  name  Is 
signed  thereto^  ta  a  notary  public 
Cooper  v.  Smith,  7S  Mich.  247,  »Z.  42 
NW  816. 

[e]  BeUaqnlslunmt  of  hom««t«a<L 

— In  order  for  a  conveyance  of  a  home- 
stead to  be  valid  under  the  lUlnots  stat- 
utes. It  Is  essential  that  the  certlScate 
of  acknowledgment  shall  expressly  re* 
cite  the  release  of  the  homestead  rlghta. 
Ogden  Bldg.,  etc.  Assoc.  v.  H«isch,  196 
III.  664,  63  NE  1049,  89  AmSR  880  [air 
99  111.  A.  67] ;  Leonard  v.  Crane,  147 
III.  62,  86  NB  474  ;  Stodatka  v.  Novotny. 
144  III.  126,  38  NB  684;  Parrott  v. 
Kumpf,  102  111.  423  ;  School  Trustees 
V.  Hovey,  94  111.  394  ;  Best  v.  Gholson. 
89  111.  466  ;  Thornton  v.  Boyden,  81  III. 
200:  Boyd  v.  Cudderback,  81  Til.  118; 
Patterson  v.  Krelg,  29  111.  514;  Van- 
zant  V.  Vanzant  28  111.  636  ;  Johnston 
V.  Dunavan,  17  111.  A.  69. 

[f]  Fresunptlov  that  aarsoited 
aets  ware  omlttaO^If  the  certificate 
fails  to  show  any  essential  to  a  due 
and  sufficient  acknowledgment.  It  will 
be  presumed  that  such  necessair  acta 
were  not  dona  I>anglarde  v.  Ellas,  80 
Cal.  «S,  22  P  69. 

30.  OArton  t.  Hudaon-Klmberly  Pub. 
Co.,  8  OkL  681,  68  P  948. 
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edgment  whi^  would  have  been  anffleient  prior  to 
the  passage  of  the  act  is  sufficient  after  its  passage, 
althoogh  not  in  one  of  the  forms  set  out  in  such 
act." 

[$  182]  bb.  Wlie?e  No  Form  Prescribed.  Where 
the  statute  merely  requires  an  instrument  to  be  ac- 
knowledged, without  prescribing  any  form  of  cer- 
tificate or  providing  what  it  shall  contain,  a  certifi- 
cate is  sufficient  which  fairly  shows  that  the  grantor 
personally  appeared  before  the  officer  and  acknowl- 
edged the  instrument  to  be  his  act  and  deed."^  It 
has  been  held,  however,  that  where  there  is  a  form 
provided  by  the  general  statutes  dealing  with  con- 
veyances, a  statute  simply  requiring  a  particular  in- 
strument to  be  acknowledged  without  providing  any 
form  for  the  certificate  may  be  taken  as  referring 
by  implication  to  the  form  prescribed  for  ordinary 


conveyances." 
[$  183]    (b)  Snffldency  of— aa.  In  OeneraL  It 

is  the  policy  of  the  law  to  uphold  certificates  when 
substance  is  found,  and  not  to  suffer  conveyances, 
or  the  proof  of  them,  to  be  defeated  by  technical  or 
unsubstantial  objections."*  Therefore  the  courts 
uniformly  give  to  certificates  of  acknowledgment  a 
liberal  construction,^  in  order  to  sustain  them"  if 
the  substance  be  found,"^  and  the  statute  has  been 
substantially  observed  and  followed.^  It  is  accord- 
ingly a  rule  of  universal  application  that  a  literal 
compliance  with  the  statute  is  not  to  be  required  of 
a  certificate  of  acknowledgment,'^  and  that,  if  it  sub- 
stantially conforms  to  the  statutory  provisions  as  to 
the  material  facts  to  be  embodied  therein,  it  is 
sufficient.*** 

The  reason  of  the  rule  is,  that  acknowledgments 


31.  Cone  v.  Nlmoclrs,  78  Minn.  249, 
80  NW  1066.  See  also  Strother  v. 
Barrow.  246  Mo.  241,  151  SW  9«0. 

32.  Sanfordv.  Bulkley,  30  Conn.  344; 
Rusaell  v.  Whiteside,  5  111.  7;  Bruns- 
wick-Balke-Collender  Co.  v.  Brackett, 
37  Minn.  58,  33  NW  214.  See  also 
State  V.  Schwln,  66  Wis.  207,  26  NW 
568. 

[a]  "Tlttre  are  two  esMnttal  «!•- 
meats  to  a  valid  oarUfloat*  of  ao- 

knowledgment.  They  are  the  identity 
of  the  party  executing  the  instrument, 
and  his  acknowledgment  or  adinlssion 
that  he  did  execute  it  Unless -each 
of  these  facts  appears  on  the  face  of 
the  certificate,  or  from  it,  when  It  la 
read  in  connection  with  the  Instrument, 
the  proof  of  the  execution  of  the  In- 
stnunent  falls,  so  far  as  It  depends  on 
tbe  acknowledgment,  and  the  certificate 
Is  void.  There  Is,  In  such  a  case,  no 
acknowledgment,  because  the  certifi- 
cate does  not  prima,  fade  establish 
the  fact  that  the  party  making  the 
admission  as  to  the  execution  of  the 
instrument  was  the  person  described  In, 
and  who  in  fact  executed,  it."  Per 
Start,  C.  J.,  in  Bennett  v.  Knowles, 
C6  Minn.  4,  6,  68  NW  111.  See  also 
Larson  v.  Blsner,  93  Minn.  303,  101  NW 
SOT,  2  AnnCas  989  and  note. 

[b]  OertUoat*  held  randent, — The 
certlflcate  of  acknowledgment  of  a  deed 
made  and  recorded  in  New  Jersey  be- 
fore 1799.  stating  that  the  grantor 
signed,  sealed,  and  delivered  the  dend 
in  the  presence  of  the  officer  author- 
ized to  receive  acknowledgments,  was 
held  sufficient,  the  existing  statute 
specifying  no  form.  Hoboken  Land, 
etc.,  Co.  V.  Kerrigan,  31  N.  J.  L.  13. 

[c]  AsfcaowladgineBt  in  open  conxt. 
—Under  a  statute  requiring  acknowl- 
edgment In  open  court  but  prescribing 
no  particular  form  by  which  the  record 
should  show  acknowledgment  In  and 
recordatlcm  bp  the  court,  a  certiSoato 
by  the  county  olerk  was  held  sufflcient 
which  stated  that  "at  a  court  held  for 
Albermarle  countr  February  4,  1887, 
this  deed  was  proauced  into  court,  and, 
being  duly  acknowledged  and  stamped 
according  to  law,  was  thereupon  or- 
dered  to  be  recorded,"  Objection  was 
made  that  this  certificate  did  not  show 
where,  or  before  whom,  or  by  whom, 
the  acknowledgment  was  made,  but  it 
was  held  that  no  presumptions  would 
be  indulged  that  the  court  did  not  pro- 
ceed regularly,  Peyton  v.  Carr,  86 
Va.  456,  7  SE  848.  See  also  Estell  v. 
Miller,  la  Yerg.  (Tenn.)  480. 

33.  Jackson  v.  Klrksey,  110  Ala. 
547,  18  S  304  ;  Abney  v,  DeLoach,  S4 
Ala.  393,  4  S  767  (both  of  which  con- 
strue a  statute  requiring  deeds  of 
adoption  to  be  acknowledged)  ;  Hughes 
V,  McDlvllt,  102  Mo.  77,  14  SW  660, 
15  SW  756  (administrator's  deeds), 

[a]  On.  the  other  liand,  under  a 
statute  requiring  a  submission  to  arbi- 
tration to  be  acknowledged  before  a 
Justice  of  the  peace  as  the  free  act 
and  deed  of  the  parties,  a  certlflcate 
omlttlns  to  recite  that  the  acknowK 
edgers  were  the  "identical  persona" 
whose  names  appeared,  etc,  was  held 


sufficient,  notwithstanding  such  recital 
was  required  by  the  statutes  relating 
to  conveyances,  McKnlght  v.  McCul- 
lough,  21  Iowa  111.  See  also  Peo.  v. 
Cheeseman,  7  Colo.  376,  3  P  716. 

34.  Carpenter  v.  Dexter,  8  Wall. 
(TJ.  S.)  513,  626,  19  U  ed.  426.  See 
also  Piatt  V.  Rowand,  64  Fla.  237,  45 

5  32 ;  Nelson  v.  OrafC,  44  Mich.  433. 

6  NW  872  :  Gell  v.  Cell,  101  Va.  778, 
45  SE  325. 

[a]  Certlfioate  in  form  of  Jnrat^ 
The  certltloate  of  an  officer  authorized 
to  take  the  acknowledgment  of  deeds, 
that  the  grantor  ihade  oath  that  he 
signed,  sealed,  and  delivered  the  deed 
as  Ms  proper  act,  although  fai  the  form 
of  a  jurat.  Is  not  thereby  deprived  of 
the  character  of  an  acknowledgment. 
Ingraham  v.  Qrigg,  21  Miss.  22 ;  Starke 
V.  Etherklge,  71  N.  C.  240.  See  also 
Whitney  v.  Arnold,  10  Cal.  631. 

[b]  The  order  In  wUoh  the  facts 
are  redted  Is  Immaterial.  Robblns  v. 
Harris,  96  N,  C.  557.  2  SE  70 ;  Gell  v. 
Geil.  101  Va.  773,  45  SB  825  [oven- 
Virginia  Coal,  etc.,  Co.  v.  Roberson, 
88  Va.  116,  13  SE  360  ;  Hockman  v. 
McCIanahan,  87  Va.  33,  12  SE  2301. 
Contra  Nuttall  v.  McVey,  63  W.  Va. 
380,  $0  SE  261 ;  Laldley  v.  Knight, 
23  W.  Va.  735  ;  Watson  v.  Michael,  21 
W.  Va.  568  ;  McMuIlan  v.  BJagan.  21 
W.  Va.  233.  The  rule  of  the  West 
Virginia  cases  was  reluctantly  fol- 
lowed In  Qlllesple  v.  Pocaiiontas  Coal, 
etc.,  Co.,  162  Fed.  742  [rev  on  other 
grounds  163  Fed.  992,  91  CCA  494]. 

Id  Single  oertUaate  of  aoknowl- 
edtfment  by  husband  and  wife,— The 
ofncer  may  certify  the  acknowledg- 
ments of  both  husband  and  wife  in  a 
single  certificate,  provided  It  contains 
ail  the  essentials  of  both  certificates 
required  by  law.  Russell  v.  Holman, 
I5«  Ala.  432,  47  8  20E. 

35.  Ala.— Hlnes  t.  Salter.  1S4  Ala. 
348,  4E  S  587:  Davis  v.  Oerscm,  163 
Ala.  S03,  46  S  587. 

Fla. — Tnternational  Kaolin  Co.  v. 
Yause.  56  Fla.  641,  46  S  8. 

Ky.— Gregory  v.  Ford.  6  B.  Mon.  471. 

N.  T. — Pruyn  v.  Adams  Furniture, 
etc.,  Co..   92  Hun   214,   36   NTS  361 
[aff  155  N.  Y.  629.  49  NE  11031. 
;  Utah. — Deseret  Nat.  Bank  v.  Kidman, 
85  Utah  379,  71  P  "873.  96  AmSR  856, 

Va,— Oeil  v.  Oell,  101  Va.  773,  46  SE 
326. 

Wyo. — Boswell  v.  Laramie  First  Nat. 
Bank.  16  Wyo.  161.  92  P  624.  93  P  661. 

"A  certificate  of  acknowledgment 
should  be  liberally  construed  and  up- 
held. If  it  contains  substantially  all 
that  Is  essential  to  a  good  acknowledg- 
ment, and  the  deecPor  the  proof  of  it 
should  not  be  defeated  by  technical 
obJectIon.s,"  Bennett  v.  Knowles,  66 
Minn.  4,  6,  68  NW  111. 

[a]  Where  the  statate  reanlres 
the  oerUlicato  to  be  "anlwtaiitUUy" 
in  the  Sam.  ftTen  theMla,  a  certifi- 
cate made  pursuant  thereto  should  be 
liberally  CMtstrued.  Deseret  Nat.  Bank 
V.  Kidman,  26  Utah  879,  71  F  878,  95 
AmSR  863. 

[b]  An  mmVguttr  *  owMleate 
of   acknowledgment  should   ba  oon- 


strued  In  the  light 'of  the  surround- 
ing Circumstances.  Smith  v.  Boyd,  101 
N.  Y.  472,  6  NE  319. 

3d.  International  Kaolin  Co.  v. 
Vause,  55  Fla.  641,  46  S  8. 

[a]  Balldlng*  oontraot— Where  a 
contract  between  husband  and  wife  and 
a  builder,  relating  to  the  building  of 
a  house  on  the  wife's  separate  prop- 
erty, was  signed  and  sealed  by  the 
parties,  and  dated  June  25,  1892 ;  and 
on  Sept.  26,  following,  the  contract  was 
added  to  by  a  provision  for  another 
story  on  the  bous&  and  was  signed 
and  acknowledged  by  all  the  parties 
as  one  instrument,  ft  was  held  that 
the  certificate  of  a  notaiv  public  to  the 
instrument  to  the-effect  that  the  parties 
thereto  acknowledged  the'  same  before 
him  was  sufficient  to  show  the  acknowl- 
edgment of  the  whole  paper,  dated 
June  26  and  Sept  26.  Fouse  v.  Gllfll- 
lan,  46  W.  Va.  218,  32  SE  178. 

[b]  A  release  of  dower  by  the 
wife,  executed  subsequent  to  her  hus* 
band's  conveyance,  if  duly  attested  by 
two  witnesses,  is  not  invalidated  by 
an  Informal  certlflcate  appended  to  it 
by  a  justice  of  the  peace,  who  waa 
present  when  It  was  executed.  Robin- 
son V.  Moon,  66  Ala.  241. 

37.  Gell  v.  Oeil.  101  Va.  773,  46 
SE  326, 

38.  Gell  v.  Gell,  101  Va.  773,  45 
SE  325. 

[a]    A  oertifloate  of  a  jnstioe  of 

the  peace  that  the  execution  of  a  deed 
was  proved  before  him  to  his  satis- 
faction by  a  subscribing  witness,  and 
that  the  grantor  was  duly  summoned 
before  him  to  hear  such  proof  by  per- 
sonal service  of  summons  and  copy 
of  deed  attached,  and  was  present  at 
the  examination  of  such  eubscrlbtn? 
witness,  was  sufficient  to  entitle  the 
deed  to  record,  under  St.  (1839)  p  179 
g  10,  declaring  that  a  deed.  In  order 
to  be  entitled  to  record,  must  be  ac- 
knowledged by  the  grantor  "  'or  proved 
by  one  or  more  of  the  subscribing  wit- 
nesses thereto,'  before  a  justice  of  the 
peace  or  some  other  officer  therein 
stated."  and  the  proof  Indorsed  on  the 
deed.  Myrlck  v.  McMillan,  13  Wis.  188. 

39.  Frederick  v.  Wilcox,  119  Ala, 
365,  24  S  682,  72  AmSR  925.  And 
see  infra  note  40. 

"A  literal  compliance  is  not  demanded 
or  expected,"  Per  Harrison.  J..  In 
Qeli  V.  Geil.  101  Va.  773,  774,  45  SE  826. 

40.  U.  S. — Kelly  v.  Calhoun.  95  U. 
S.  710.  24  li.  ed.  544  :  Dundas  v.  Hitch- 
cock, 12  How,  256.  13  L.  ed.  123:  Mc- 
Cormaok  v.  James,  36  Fed.  14 ;  Lane 
V.  Dollck.  14  F.  Cas.  No.  8.040.  6  Mc- 
Lean 200  :  Talbot  v.  Simpson,  28  F.  Cas. 
Na  13,730,  Pet.  C.  C  188. 

Ala. — BowlesT.  Lowery,  ti  S 107, 110 
Felt  Cyc}:  Hines  v.  Salter,  1S4  Ala. 
248,  46  S  587;  Davis  v.  Gerson.  153 
Ala.  603.  46  S  687:  Mlddlebrooks  v. 
Stephens,  148  Ala.  830,  41  S  785;  Mc- 
Carver  v.  Herzberg,  120  Ala,  623.  26 
S  3;  Frederick  v.  Wilcox,  119  Ala. 
356,  24  S  682.  72  AmSR  925 :  East 
Tennessee,  etc,  R  Co.  v,  Davis,  91  Aia, 
616,  8  S  849:  Cox  v.  Holcomb,  87 
Ala.  689,  6  S  809.  IS  AmSR  79iA|mey 
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are  of  neeessity  frequently  made  before,  and  cer-  |  tifled  by,  inexperienced  or  illiterate  persons,  and  it 
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V.  Slmoni,  70  Ala.  362 ;  Coker  v.  Feiv 
guBon,  70  Ala.  2S4 :  Boykln  v.  Smith, 
•6  Ala.  294 :  Bamett  v.  Proskaue^  62 
Ala.  4S6 ;  Bharpe  v.  Orme,  01  Ala.  SOS ; 
Cahall  V.  dtisens*  Mut.  Bids.  Assoc, 

01  Ala.  232 ;  Keller  v.  Moore,  51  Ala. 
S40 :  Parsons  v.  Boyd,  20  Ala.  112 ; 
Bhelton  v.  Armor,  13  Ala.  04? ;  Stewart 
V.  Fowler,  8  Ala.  829. 

Aria. — Copper  Belle  Mln.  Co.  v,  Cob- 
tello,  11  Ariz.  S34,  9E  P  94:  Costello 
V.  Graham,  9  Ariz.  167,  80  P  336. 

Ark. — Martin  v.  O'Bannon,  36  Ark. 

02  ;  Utfle  v.  Dodge,  32  Ark.  453  ;  Tubbs 
V.  Oatewood,  20  Aric.  188;  Jacoway  v. 
Qault,  20  Ark.  190,  73  AmD  494  ;  Tram- 
mel! V.  Thurmond,  17  Ark.  Z03. 

Cat— Mulr  v.  Galloway,  01  Cal.  498  ; 
Spect  V.  Gregs,  61  Cal.  198;  Goode  v. 
Smith,  IS  Cal.  SI ;  Henderson  v.  Ore- 
well,  8  Cal.  581. 

Colo.— Chapin  v.  'Whltsett,  3  Colo.  316. 

D.  C— Black  V.  Aman,  17  D.  C.  131. 

Fla. — Investment  Co,  v,  Trueman,  63 
Fla.  184.  67  S  663  ;  International  Kaolin 
Co.  V.  Vause.  66  Fla.  641.  46  S  3 ;  Piatt 
T.  Rowand,  64  Fla.  237,  46  S  32 ;  Jack- 
aon  T.  HaiBley.  35  Fla.  687,  17  S  631 : 
Summer  v.  Mltchetl.  29  Fla.  /179,  10  8 
662,  30  AmSR  106.  14  LRA  816: 
Ii'E:ngle  T.  Reed,  27  Fla.  345.  9  8  313  ; 
Einstein  V.  Shouse,  24  Fla.  490,  6  8  880. 

Oa.— White  v.  Magarahan,  87  Ga. 
217,  II  SB  609. 

Hawaii— Dreter  t.  Holt.  18  Hawaii 
178 ;  Hawaiian  Trust,  etc.  Co.  v.  Bar- 
ton, 10  Hawaii  S94. 

Ida.->-Curtl8  V.  Bunnell,  etc.,  Inv.  Co., 
6  Ida.  298,  56  P  069  ;  Chrlstensen  t. 
Holllngsworth.  0  Ida.  87,  63  P  211,  90 
AmSR  2B0 ;  Northwestern,  etCy  Hypo- 
theek  Bank  v.  Baw^  (  Ida.  762.  SI  P 
764. 

111. — Edwards  v.  Schoeneman.  104  HI. 
278 ;  Harvey  v.  Dunn,  89  III.  585 ; 
Schroder  v.  Keller.  84  111,  46 ;  Hart- 
shorn V.  DawBon,  79  111,  108  ;  Calumet, 
eta.  Canal,  etc,  Co.  v.  Russell,  68  lU. 
426 :  DawBoni  v.  Hayden,  67  III.  62 ; 
Alvis  V.  Morrlflon.  68  111.  181,  14  AmR 
117;  Llndley  v.  Smith,  46  111.  523; 
Lockwood  V.  Mills,  39  HI.  602  :  Tour- 
ville  V.  Pierson,  39  111.  446 ;  Russell  v, 
Rumsey,  35  III.  362;  Moore  v,  Tltman, 
S3  111,  358  ;  Gove  v.  Cather,  23  111.  634, 
76  AmD  711;  Adams  v.  Blahop,  19  111. 
396  :  Shephard  v.  Carrtel,  19  III.  313 ; 
Mason  v.  Brock,  12  111.  278,  62  AmD 
490;  Delaunay  v.  Burnett,  «  IlL  454  ; 
Doe  V.  Bean,  0  IlL  802 ;  Vance  v.  Schuy- 
ler, 0  HI.  160.  ,  .„ 

Ind. — ^Woods  v.  Polhemus,  8  md.  60  ; 
pardun  v.  Dobeeberger.  3  Ind.  889 ; 
Owen  V.  Norris,  5  Blackf.  479, 

Iowa.— Milner  v.  Nelson,  86  Iowa 
462.  K8  NW  406,  41  AmSR  606,  19 
LRA  279  and  note;  McKnight  v.  Mc- 
Cullough,  21  Iowa  111 ;  Reynolds  v. 
KlnKSburj^  16  Iowa  238 :  Dlckeraon  v. 
Davis.  12  Iowa  363  ;  Cavender  v.  Smith. 
S  Iowa  167;  WIckersham  v.  Reeves, 
1  Iowa  412 ;  O'Ferrall  v.  Slmplot,  4 
Greene  162 ;  TiCEany  V.  fflover,  8  Greene 
887. 

Kan.— Munger  v.  Baldrldee,  41  Kan. 
236.  21  P  169,  IS  AmSR  273. 

Ky.— Shaw  v.  Shaw,  24  SW  630,  15 
KyLi  692  ;  Sutton  v.  Pollard,  16  SW  126, 
13  KyL  85;  Gordon  v.  Leech,  81  Ky. 
229  ;  Martin  v.  Davidson,  3  Bush  672  : 
Nantz  v.  Bailey,  3  Dana  111. 

Md.— Basshor  v.  Stewart.  64  Md.  376  : 
Frostburg  Mut.  Bldg.  Afpoc.  v.  Brace. 
61  Md.  608  ;  Warner  v.  Hardy,  6  Ma. 
525  ;  Young  v.  State,  7  Gill  &  J.  253  ; 
Holllngsworth  v.  McDonald,  2  Harr.  & 
J.  230,  3  AmD  645  ;  Heath  v.  Eden,  1 
Harr.  &  J.  761 ;  Lewis  v.  Waters,  3 
Harr.  &  M.  430. 

Mich. — King  V.  Merrltt,  07  Mich.  194, 
34  NW  089 :  Harrington  v.  Fish,  10 
Mich.  41B:  Blbley  v.  Johnson,  1  Mich. 
380, 

Minn. — Bennett  v.  Knowles,  SO  Minn. 
4,  68  NW  111 ;  Wella  v.  Atkinson,  24 
Mlim.  161. 

1, — Allen  V.  Lenoir,  63  Miss.  321 ; 
V.  Elder.  50  Miss.  836 ;  Russ 
^&  SO  Misa    440;   Morse  v. 
11  Miss.  373:  Ingraham  t. 
Hiss.  23 ;  Ptokatt  v.  Do«,  13 
4*  AmD  I2S. 


Mo. — Gross  V.  Watts,  200  Mo.  S7S, 
104 'SW  80,  181  AmSR  001;  Warder 
V.  Henry.  117  Mo.  BSO,  28  SW  770: 
Wilson  V.  Qulgley,  107  Mo.  98.  17  SW 
891 ;  Hughes  v.  McDlvltt,  102  Ma  77, 
14  SW  660,  IB  SW  750 ;  Bray  v.  Mar- 
shall, 75  Mo.  82? ;  StefCen  v.  Bauer,  70 
Mo.  899  ;  Wanaell  v.  Kem,  67  Mo.  478  ; 
Dale  V.  Wright,  67  Mo.  110;  McClure 
v.  McCIurg,  53  Mo.  173 ;  Johnson  v. 
Prewltt,  32  Mo.  663  ;  Gamier  v.  Barry, 
28  Mo.  438 :  Chauvin  v.  Lownes,  23  Mo. 
223 ;  Thomas  v.  Meier,  18  Mo.  673 ; 
McDanlel  v.  Priest,  12  Mo.  644 ;  Alex- 
ander v.  Merry,  9  Ho,  B14 ;  Oorman  v. 
Stanton,  6  Mo.  A.  BIB  ;  Bohan  v,  Casey, 

6  Mo.  A.  101. 

Nebr. — Bode  v.  Jussen,  98  Nebr.  482, 
140  NW  768  ;  Powers  v.  Spledel.  84 
Nebr.  630,  121  NW  968;  Gregory  v. 
Kenyon,  84  Nebr.  640,  62  NW  686 ; 
Spitznagle  v.  Vanhessch,  13  Nebr.  888, 
14  NW  417;  Becker  v.  Anderson,  11 
Nebr.  498.  9  NW  640;  Burbank  v.  Ellis. 

7  Nebr.  156. 

Nev. — Johnson  v.  Badger  Mill,  etc, 
Co..  13  Nev.  351. 

N.  J. — Torrey  v.  Thayer,  87  N.  J.  L 
339  ;  Den  v.  Hamilton,  12  N.  J.  L.  109 ; 
Den  V.  Gelger,  9  N,  J.  L.  226. 

N.  T.— Smith  v.  Boyd,  101  N.  T.  472, 
6  NB  319  ;  Canandarqua  Academy  v. 
McKechnie,  90  N.  T.  618  [afC  19  Hun 
62]  :  Fryer  v.  Rockefeller,  63  N.  T.  268  : 
West  Point  Iron  Co,  v.  Beymert,  46 
N.  T.  703 :  Rogers  v.  Pell,  47  App.  Dlv. 
240,  62  NTS  92  [aft  168  N.  T.  687,  60 
N&  1112];  Cuykendall  v.  Douglas,  19 
Hun  677  ;  Sheldon  v,  Stryker,  42  Barb. 
284.  27  HowPr  387 ;  Thurman  v.  Cam- 
eron, 24  Wend.  S7.:  Troup  v.  Haigbt, 
Hopfc.  239. 

N.  C— Deans     Pate,  114  N.  0.  194, 

19  SE  146  :  Mitchell  v.  Bridgers,  118  N. 

C.  63,  18  SE  91 ;  Devereux  t.  McMahtvi, 
102  N.  C.  284.  9  SB  OSS. 

K.  D.— McCardla  v.  Billings,  10  N. 

D.  7S,  87  NW  1008,  88  AmSR  729. 
Oh. — Dengenhart  v,  Cracraft.  36  Oh, 

St.  649  ;  Carney  v.  Hopple.  17  Oh.  St. 
39 ;  Ward  v.  Mcintosh.  12  Oh.  St.  231 ; 
Barton  v.  Morris,  16  Oh.  408  ;  Silllman 
V.  Cummins,  18  Oh.  116.  See  also  Fos- 
dlck  V.  Risk,  16  Oh.  84.  46  AmD  662. 

Okl. — Mosier  v.  Momsea,  18  Okl.  41, 
74  P  906 ;  Garton  v.  HudBon-Kimt>erly 
Pub.  Co.,  8  Okl.  631.  68  P  946. 

Or. — Musgrove  v.  Bonser,  5  Or.  313, 

20  AmR  737. 

Pa. — Hombeck  v.  Mutual  Bldg..  etc.. 
Assoc.,  88  Pa.  64;  Graham  v.  Long.  66 
Pa,  383 ;  LufTborouKh  v.  Parker,  12 
Sent,  A  R,  48 ;  Jourdan  v.  Jourdan, 
9  Serg.  ft  R.  268,  1  AmD  724  ;  Watson 
V,  Mercer,  6  Serg.  ft  R.  49,  9  AmD  411 ; 
Evans  v.  Com.,  4  Serg.  ft  R.  272.  8  AmD 
711 :  Mclntlre  v.  Ward,  6  Binn.  296,  6 
AmD  417 :  Watson  v.  Bailey,  1  Blnn. 
470,  2  AmD  462;  Gable  Brletsch.  S 
Pa.  Cas.  76.  7  A  52. 

R.  I. — Kavanaugh  v.  "Day,  10  R.  I. 
893,  14  AmR  691 ;  Chnrchfll  T.  Monroe, 
1  R.  I.  209. 

S.  C. — ^Vinson  V.  Nicholas.  28  8.  C. 
198,  6  SE  367;  Campbell  v.  Moon,  16 
8.  C.  107. 

S.  D. — State  v.  Coughran,  19  S-  D. 
271.  103  NW  81. 

Tenn. — Garth  v.  Fort,  16*Lea  683; 
Davis  V.  Bogle,  11  Helsk.  815 ;  Ander- 
son V.  Bewley,  11  Helsk.  29;  Peacock 
V.  Tompkins,  1  Humphr.  135. 

Tex. — Hughes  v,  wriKlit,  100  Tex. 
611.  101  SW  789,  123  AmSR  827,  11 
LRANS  048  and  note;  Breltllng  v. 
Chester,  88  Tex.  B86,  82  SW  627 ;  Har- 
lowe  V.  HudKlna,  84  Tex.  107,  19  SW 
364,  31  AmSR  21  :  Salmon  v.  Huff,  80 
Tex.  133,  16  SW  257,  1047 ;  Taibert  v. 
Dull,  70  Tex.  675,  8  SW  630;  Huff  v. 
Webb.  64  Tex.  284  :  Little  v.  Weather- 
ford,  63  Tex.  638 :  Schramm  v;  Gentry, 
63  Tex.  583  ;  Mulllns  v.  Weaver,  57 
Tex,  6;  Watklns  v.  Hall,  67  Tex.  1; 
Smith  V.  Elliott,  39  Tex.  301 ;  Monroe 
V.  Arledge,  23  Tex.  478 ;  Deen  v.  Wills, 
31  Tex.  642  ;  McDannell  v.  Horrell,  1 
Tex.  Unrep.  Caa.  621  ;  Amall  v.  New- 
comb,  29  Tex.  Civ.  A.  621,  69  SW  02 ; 
Nacogdoches  First  Kat.  Bank  v.  Hicks, 
24  Tex.  Civ.  A  269,  59  SW  842  ;  John- 
■Mi  T.  TbmnpsMi.  (Civ.  A.)  BO  SW 


1066;  Hays  y.  Tllson,,  II  Tex.  Civ.  A. 
010,  46  SW  479;  Clark  V.  Grace.  1« 
Tex  Civ.  A.  4BS,  41  SW  BBS ;  Moae?  t. 
Dlbrell,  2  Tev.  Civ.  A  4B7,  21  SW  414. 

Utab.— Deseret  NaL  Bank  v.  KM- 
man,  26  Utab  379,  71  P  S73.  95  aqSR 
856. 

Va.— Sullivan  v.  Oum.  106  Va.  245. 
66  SE  636,  10  AnnCas  128  and  no:e. 
Geil  V.  Gell.  101  Va.  773.  45  SE  3S5 : 
Hurst  V.  Leckle,  97  Va.  660.  34  SE  464. 
76  AmSR  792;  Virginia  Coal,  etc,  Co 
V.  Roberson.  88  Va.  IK,  IS  SB  350: 
Hockman  v.  McClanatum,  87  Va.  33.  i: 
SE  230  ;  Harrisonburg  First  Xat.  Bank 
V.  Paul,  75  Va.  694,  40  AmR  740 ;  Welles 
V.  Cole,  6  Oratt  (47  Va,)  646  ;  HalrKoa 
V.  Doe,  12  Leigh  (39  Va.)  446;  Tod  v. 
Baylor,  4  Leigh  (81  Va.)  498:  Lanr- 
hornev.  Hobson,  4  Leigh  (31  Va.)  2:4. 

Wash. — Kley  v.  Qeiger,  4  Wash.  4S4. 
30  P  727. 

W.  Va.— Blair  v.  Sayre,  29  W.  Ta 
604,  2  SE  97 ;  WatBon  T.  Michael,  :: 
W.  Va.  668  ;  McMullen  T.  Bacan. 

W.  Va.  283. 

Wla— State  v.  Schwin,  66  Wla.  I--:. 
26  NW  668 ;  Wilson  v,  Henry.  40  Wis. 
694  :  Smith  v.  Garden.  28  Wis.  685. 

Wyo. — Boswell  v.  Laramie  FIr«  XaL 
Bank,  16  Wyo.  161,  92  P  B24.  93  P 

"The  rule  is  that  a  subataiftlal,  asl 
not  a  literal,  compllanoe  with  the  etu- 
ute  In    the  certlncate  of  aeknowleJf- 
ment  of  a  deed  or  mortgage  of  ml 
estate  Is  all  that  the  law  requirf^.! 
and  that,  although  words  not  In  tb«! 
statute  are  used  m  the  place  of  othert  I 
that  are,  or  words  In  Uie  statute  an; 
omitted,  yet  if  the  meaning  of  the. 
words  used  Is  the  same,  or  they  rep- 
resent the  same  fact,  or  If  the  omb- 
slon  of  a  word  or  words  Ifl  Inmaterial 
or  can  be  snpplled  by  a  reasonable  tr 
fair  conatnictlon  of  the  whole  Instru- 
ment, the  certificate  will  be  held  suffi- 
cient."   Cterton    v.  Hudson-KlmberiT 
Pub.  Co.,  8  Okl.  621.  138,  B8  P  946. 

"Before  the  certificate  will  be  heM  I 
fatally  deficient  there  must  be  sa  | 
absence  of  some  essential  fact  of  a  i 
stantial-  character."  McCTardIa  v.  Bill-  ; 
Ings,  10  N.  D.  373,  87  NW  1008,  ti 
AmSR  729. 

[a]  AppUoatloiui  of  nla. — A  for. 
e!gn  acknowledgment  to  a  deed,  in- 
citing that  the  grantor  "appearfd 
twfore  me,  being  personally  known  to 
me  to  be  the  same  person  descrlbeil  In 
and  who  executed  the  foregoing  in- 
strument, and  acknowledged  that 
signed  and  sealed  the  same  as  his  tr^ 
and  voluntary  act  ana  deed  for  th« 
uses  and  purposes  therein  mentioned. " 
BUfflcIently  conforms  to  the  form  pre- 
scribed by  Civ.  Code  |  1189.  Hollaii'i 
V.  Hotohklss.  162  Cal.  866,  877,  lit  P 
258,  A  chattel  mortgage  made  by  a 
firm  in  the  firm  name,  the  certificate 
of  acknowledgment  of  which  states  ac- 
knowledgment by  the  firm  in  the  firm 
name,  without  naming  the  partners, 
la  valid,  under  Hurd  Rev.  SL  dim 
c  96  1  2.  providing  that  the  ackitoffl- 
edgment  of  a  chattel  mortKace  mir  br 
In  the  following  form;  'Tlila  (name 
of  instrument)  was  acknowledged  be- 
fore me  by  (name  of  grantor)       ■  - 

this    day,"  etc.,  since  it  certlfi*^ 

acknowledgment  by  the  grantor,  which 
might  be  by  either  or  both  of  thern. 
Barrow  v.  Conlee.  89  lU.  A.  626,  tt'. 
The  certificate  of  a  derfc.  Indorsed  en 
a  deed  or  attached  to  It,  showing  that 
It  was  proven  before  him.  In  his  county, 
followed  by  an  order  for  reglstrttlMi, 
Is  sufficient,  without  showing  that  it 
was  taken  in  his  office  and  a  record 
made  of  such  probate.  Johnson  r 
Pendersrass,  49  N.  C.  479.  Under  Code 
(1860)  c  121  I  2,  requiring  the  counir 
court  to  admit  to  record  a  deed  u  t« 
any  person  whose  name  is  aigati 
thereto,  when  It  shall  have  been  ac- 
knowledged by  him  In  such  coun.  a 
certificate  of  recordation  that  "al  « 
court  held  for  Albemarle  coimty.  Fa- 
ruary  4,  1867.  this  deed  was  produc*^ 
Into  court,  and.  being  duly  acknowl- 
edged .  .  .  accormog  to  law, 
thereupon   ordered  to  be  reconW. 
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would  be  far  from  sobserving  the  purposes  of  jostiee 
to  determine  the  validity  of  such  certificates  by  the 
application  of  critical  or  technical  rules.  Therefore 
it  is  the  policy  of  the  law  to  construe  them  liberally^ 
and  not  to  allow  a  convayanee  to  be  defeated  by 
unsubstantial  objeetions  to  the  eertifleate  d£  ao- 
knowledgment.*'- 


ii  184]  bb.  Use  of  Words  EqnlTalent  to  Lan- 
coace  of  Statnte.  In  the  absence  of  an  express  re- 
quirement to  that  effect,  the  exact  language  of  the 
statute  need  not  be  used,  and  it  is  enot^h  if  the 
necessary  facts  be  expressed  in  words  of  substan* 
tially  equivalent  import,*'  althoogl^  departures  txom 
the  Unguage  of  the  statute  have  been  dej^raeated 


before  the  county  court  of  Albemarle 
county,  on  tbe  day  named,  by  the  per- 
sons whose  names  are  elgned  to  It, 
and  was  therefore  properly  recorded. 
Peyton  v.  Carr  8B  Va.  45S,  7  SB  848. 

[b]  Vonu  of  o«TtlScat««  Ii*ia  nitt- 
otent.^ — The  following  forms  of  certlfl- 
cales  have  been  held  to  be  In  aufflclent 
compliance  with  the  statutes  under 
which  they  were  made.  (1)  A  Justice's 
certificate  of  acknowledgment  of  hus- 
band and  wife  to  a  mortgage,  reciting, 
"came  before  me  tbe  within  named  A. 
E.  Frederick,    .    .    .    wife  of    .    .  . 

 ,"  followed  by  an  acknowledgment 

of  hustend  and  wife  regular  In  all 
respects,  except  that  the  words  "and  his 
wife"  were  employed.  Instead  of  the 
name  of  the  wife.  Frederick  v.  Wilcox, 
119  Ata.  867,  24  S  682,  72  AmSR 
925.  (2>  "I.  M.  K.  Stephens  and  M. 
C.  Stephens,  In  and  for  said  county, 
hereby  certify  that  M.  K  Stephens  and 
M.  C.  Stephens,  whose  names  are  signed 
to  the  fore^inff  conveyance  and  who 
are  known  to  me,  acknowledged  before 
me  this  day  that,  being  informed  of 
the  contents  of  this  conveyance,  they 
executed  the  some  voluntarily  on  the 
day  the  same  bear«  date.  Given  under 
my  hand  this  6th  day  of  Jan.  A.  T>. 
1887.  (Signed)  8.  J.  Cummlngs,  J.  F. 
ex-off.  J.  P."  Mlddlebrooks  v.  Stephens, 
148  Ala.  230,  231,  41  8  736.  iS)  For 
further  illustrations,  see  Donahue  v. 
Mills.  41  Ark.  >421:  Doe  v.  Reed.  8  111. 
371 ;  Dlckersoo  v.  Davis,  12  Iowa  SfiS; 
Blair  V.  Valllant,  4  Harr.  ft  M.  (Md.) 
62 :  Oregory  v.  Kenyon,  34  Nehr.  640,  52 
NW  685  ;  Duval  v.  Covenhoven,  4  Wend, 
(N.  T.)  661;  McCardla  v.  BllHngs.  10 
N.  D.  373,  87  NW  1008,  88  AmSR  729  ; 
Garton  v.  Hudson-Klmberly  Pub.  Co., 
8  Okl,  831,  58  P  946  ;  Estell  v.  Miller, 
10  Yerg.  (Tenn.)  480;  t-ove  v.  Shields. 
3  Yersf.  (Tenn.)  406  :  Gray  v.  Kauft- 
man,  82  Tex.  65,  17  SW  fil3 ;  Hays  v. 
Tilson.  18  Tex.  Civ.  A.  610,  46  SW  47*  ; 
Sullivan  V.  Oum,  106  Va.  246,  ES  SE 
535,  10  AnnCas  128. 

[c]  Aoknowledguenits  tak«  ont- 
«id«  of  tbe  sUte, — <1)  Where  a  deed 
was  acknowledged  before  a  notary  In 
another  state  In  the  presence  of  two 
witnesses  who  signed  the  acknowledg- 
ment together  with  the  notary.  In  com- 
pliance with  the  local  laws  in  1891, 
and  the  capacity  and  signature  of  Ihe 
notary  were  certified  to  as  required  by 
U.  S.  Rev.  St.  II  863.  1778  (U.  S.  Comp. 
St.  [1901]  pp  601,  1211).  and  In  1902 
the  grantees  signed  a  certificate  ratify- 
ing the  sale  in  full,  the  acknowledgment 
was  sufnclent.  New  Orleans  Land  Co. 
V.  National  Realty  Co..  ISl  La.  196, 
46  S  208.  (2)  Under  Ck}de  (1888)  c 
37  I  1250,  providing  that  where  a  deed 
was  acknowledged  before  a  commis- 
sioner of  affidavits  In  a  foreign  state, 
and  the  acknowledgment  was  certified 
by  the  commissioner,  the  clerk  of  the 
superior  court  having  jurisdiction 
should  adjudge  such  deed  to  be  duly 
acknowledgea  or  proved,  where  such 
an  acknowlednncnt  was  taken  by  an 
authorized  officer  in  due  form,  ana  the 
deed  with  a  proper  certlflcate  has  been 
presented  for  probate  to  the  resident 
clerk  who  examines  the  same  and  ad- 
Judges  it  to  be  correct,  such  certificate 
and  order  aufflciently  comply  with  the 
statute.  Coxod  v.  McAden,  160  N.  a 
20fi,  62  SB  »44  [rev  reh  148  N.  C.  10. 
61  SB  832].  <t)  The  acknowledgment 
to  a  Mil  of  aale  was :  "On  the  12th 
day  aC  July,  A.  D.  1906,  before  me  per- 
sonally ^ipeared  WllUam  M.  Mtwse,  Jr., 
to  me  known,  and  known  to  me  to  be 
the  vanic  person  mentioned  and  de- 
■eribad  In  the  foregoing  Instrument, 
and  he  duly  acknowledged  to  me  that 
he  executed  ths  sama  H.  R  Cole, 
Motaiy  PubU<^  New  York  City."  Ttta 


Virginia  statute  prescribes  a  form  of 
acknowledgment,  and  declares  that  a 
certlflcate  to  such  effect  shall  be  suffi- 
cient, and  a  certlflcate  complying 
literally  with  the  statute  would  have 
read :  "Corporation  of  New  York,  to 
wit :  I,  H.  E.  Cole,  a  notary  public 
for  the  corporation  aforesaid,  m  the 
state  of  New  ^ork,  do  certify  that 
William  M.  Morse,  Jr.,  whose  name  is 
Bigned  to  the  writing  above,  bearing 
date  on  the  27th  day  of  June,  1905, 
has  acknowledged  the  same  before  me, 
in  my  corporation  aforesaid.  Given 
under  my  hand  this  12th  day  of  July, 
1905."  It  was  held  that  tbe  acknowl- 
edgment was  sufficient  as  a  substantial 
compliance  with  the  statute.  Sullivan 
V.  Gum,  106  Va.  246,  246,  66  SE  636, 
10  AnnCas  128.  (4)  For  further  Illus- 
trations of  certlflcatea  of  acknowledg- 
ments taken  in  other  states  held  to 'be 
In  compliance  with  the  laws  of  the 
state  in  which  the  land  lay  see  Lock- 
wood  T.  Mills,  29  111.  C02  -  Common- 
wealth Bank  T.  Portman,  ft  Dana  (Ky.) 
112 :  New  Orleans  Land  Co.  v.  National 
Realty  Co..  121  La.  196,  46  8  208; 
Roblnaon  v.  Nolan,  1S2  Ma  560,  64  SW 
489. 

[d]  VhmxUPt  dMd^-A  certificate  of 
acknowledgment  to  a  sherUTs  deed,  in 
which  the  clerk  of  court  certlfled  that 
the  sheriff  "appeared  in  open  court 
.  .  .  and  acknowledged  the  execu- 
tlMi  of  the  foregoing  deed,  which  was 
duly  entered  of  record,"  Is  sufficient. 
Bray  v.  Marshall,  75  Mo.  327,  328.  See 
also  Huxley  v.  Harrold,  62  Mo.  616. 

[e]  StatatoiT  form  not  mandatory. 
— ^Where  the  statute  provides  a  form 
for  the  certlflcate  such  provision  is 
usually  regarded  as  permissive  and 
not  mandatory.  Cone  v.  Nlmocks,  78 
Minn.  249,  80  NW  1056  ;  Huse  v.  Ame& 
104  Mo.  91,  IS  SW  965.  But  see  Chi- 
cago First  Nat.  Bank  v.  Baker,  62  III. 
A.  154,  158  Caff  161  III.  281,  48  NB 
10741  (where  It  was  held  that  the 
word  "may,"  as  used  in  Rev.  St,  c  95 
I  2,  providing  that  "the  certlflcate  of 
acknowledgment  may  be  In  the  follow- 
ing form  y'  etc.,  was  -Imperative  and 
not  directory). 

[f]  Wliere  two  forms  were  flTMi 
by  two  vtatntea,  both  of  which  were 
enacted  at  the  same  session  of  the 
legislature.  It  was  held  that  compliance 
with  either  was  sufficient,  ana  that 
the  omission  of  a  recital  prescribed  by 
one  of  them  did  not  Invalidate  a  certifi- 
cate which  complied  with  the  other. 
Qarton  V.  Hudson-Klmberly  Pub^  Co., 
8  Okl.  631,  58  P  946 ;  Hess  V.  Trigg,  8 
Okl.  286.  ^7  P  169. 

Cg]  Osrtlfloate  dafvetlT*  to  fana- 
band  but  nplieia  as  to  wifa. — A  certlfl- 
cate of  acknowledgment  In  the  following 
form:  "Before  me.  the  undersigned 
authortty,  personally  appeared  R.  J. 
Chard  and  E.  S.  Chard,  his  wife,  who 
are  to  me  known,  and  acknowledged 
that    signed,  executed,  and  deliv- 

ered the  foregoing  deed,"  etc.,  followed 
by  the  wife's  acknowledgment  In 
statutory  form,  although  defective  as 
to  the  husband,  because  It  falls  to 
show  that  he  signed,  executed,  fthd 
delivered  the  deed.  Is  good  as  to  the 
wife,  and  entitles  tbe  deed  to  be  re- 
corded, Rork  V.  Shl«lda»  16  Tex.  Clv. 
A.  640,  041,  42  SW  1032. 

[h]  KegaittrlBfteMd  after  mat 
lava*  of  tlma^Where  enough  Is  stated 
In  the  certificate  to  show  that  a  wit- 
ness was  sworn  or  the  deed  was  ac- 
knowledged by  the  bargainor,  the  court 
will,  after  great  length  of  time.  Infer 
the  legality  of  the  probate,  however 
Informally  the  certlflcate  be  expressed. 
After  a  great  lapse  of  timet,  evidence 
of  the  due  execution  of  the  Instrument 
bebw  difficult  to  obtain,  every  reaaon- 


able  presumption  should  be  Indulged 
In  favor  of  the  -old  probate.  Cox  v. 
Bowman,  2  Terg.  (Tenn.)  108. 

41.  U.  S.— Kelly  v.  Calhoun,  06  U. 
S.  710,  24  L.  ed.  644  ;  Carpenter  v. 
Dexter,  8  Wall.  613,  19  L.  ed.  486.. 

Ala. — Bojvles  v.  Lowery.  62  S  107, 
110  [clt  Cyc]. 

Cal.— Reed  v.  Ukloh  Bank,  148  CaL 
96,  101,  83  F  846  [onot  CyoJ. 

Flo.— aeland  r.  Looff,  84  Fla.  86S, 
1«  S  272. 

Ky.— Gregory     Ford,  6  B.  lion.  471. 

Minn. — Bennett  v.  Knowles,  66  Minn. 
4,  68  NW  111 ;  Wells  v.  Atkinson,  34 
Minn.  161. 

Nebr. — Becker  v.  Anderson,  11  Nebr. 
493.  9  NW  640. 

N.  T.— Abrams  v,  Hhoner,  44  Hun 
507,  9  NTSt  207  :  Canandargua  Acad- 
emy v.  McKechnie,  19  Hun  62  [aff  90 
N.  Y.  618]. 

Pa.— Shaller  v.  Brand,  6  BIhn.  486, 
6  AmD  482. 

Va.— GeU  V.  GeU,  101  Va.  778,  46 
BB  226. 

Ont. — ^Morgan  v.  Sobourln,  27  IT.  C. 
Q.  B.  280. 

[a]   natami*Bta  of  reaaoa  of  rales. 

— <1)  Such  certlflcates  "are  frequently 
made  from  necessity  before  Illiterate 
and  unexperiaiced  officers ;  and  it 
would  subserve  anything  elae  than  th» 
purposes  of  Justice,  to  detemiln»  their 
validlbr  by  the  application  of  very 
critical  or  technical  rules,  and  thereby 
sacrifice  rights  depending  upon  them, 
and  faonestly  acquired.  Hence,  they 
have  been  viewed  with  great  Indul- 
gence and  liberality,  and  have  very 
generally  been  sustained  when  it  could 
be  done  oy  fair  legal  intendment"  Per 
Handy.  J.,  in  Russ  v.  Wlngate,  80  Miss. 
440,  447.  (2)  •It  Is  much  to  be  do- 
sired  that  every  ofllcer  who  takes  the 
acknowledgment  of  a  deed  would  con- 
form literally  to  the  law.  But  we  know 
that  the  convenlenoe  of  our  people  re- 
quire that  the  taking  of  the  acknowl- 
edgment of  deeds,  should  be  intrusted 
to  those  who  are  Ignorant  of  the  forms 
of  the  law,  who  will  take  a  proper 
acknowledgment,  and  blunder  In  cer- 
tifying if''  Per  Scott,  J.,  m  Alexander 
V.  Merry,  9  Mo.  514;  626.  (3)  "It  Is 
against  the  spirit  and  genius  of  our 
government  to  extend  nice  technical 
objections  to  the  acts  of  magistrates  and 
other  functionaries  of  the  law,  who  are 
called  periodically,  from  the  mass  of 
the  people,  to  discharge  such  duties, 
without  previous  legal  learning  or  ex- 
perience, and  thereby  disturb  estates 
long  setUed  and  purchased  for  full 
value,  and  thus  revest  the  estate  In 
the  hands  of  the  original  vendor  by  a 
legal  quirk."  Per  Coulter,  J.,  in  Rlcler 
V.  Cloud,  14  Pa.  261,  884. 

42.  tf.  S.— Schley  V.  Pullman  Pal- 
ace Oar  Co.,  120  U.  S.  576,  7  SCt 
780  30  L.  ed.  789;  Kelly  v.  Calhoun, 
96  tJ.  S.  710,  24  L.  ed.  544;  Deery  v. 
Cr&y.  6  Wall.  796.  18  L.  ed.  662: 
pundaa  T.  Hitchcock,  12  How.  2S6,  li 
U  ed.  078;  Northwestern,  etc..  Bank 
y.  Bofryt  8?,  Fed.  408  [aff  93  Fed.  44, 
86  CCA  186], ■  Battln  v.  Blgelow,  t  TF. 
Caa.  No.  1.108,  Pet.  C.  C.  462. 

„  Ala.— Homer  t.  8<dionfeld,  84  Ala. 

867'  1  I  848*  ^' 

jjrk.— Little  v.  Dodffe.  32  Ark.  463: 
Tubbs  V.  Gatewood,  28  Ark.  128 ; 
Jacoway  y.  Oault,  20  Ark.  190.  7» 
AmD  494. 

Cal. — Muir  v.  Galloway,  61  Cal. 
498;  Goode  v.  Smith,  13  C^l.  81;  Hen- 
derson T.  Orewell.  8  Col,  681, 

Colo. — NIppel  V.  Kommond,  4  Colo. 
211. 

Dak,— Wilson  V.  Ruasell,  4  Dak. 
276,  81  NW  64«.      ^  T 
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"as  tending  to  destroy  uniformity  and  hazard  im- 
portant iightB";1'  and  it  has  been  said  that  ^'suoh 
departnreB  should  not  "be  favored  because  of  their 
effect  upon  the  security  of  titles,  and  tfa^  tendency 
to  encourage  litigation.*'^ 

[$  186]  He.  Sqiplnsagfl.  Where  the  certificate  of 
acknowledgment  contains  everything  required  by  the 
statute  to  be  included  therein,  it  will  not  be  vitiated 
by  the  insertion  of  unnecessary  words  or  unrequired 
^^[ations  of  fact,  but  such  matter  may  be  rejected 


as  surplusage.'" 
[$  186]  dd.  Olerieal  Erron  or  OmiBsiMis.*'  The 

omission  of  material  words  or  reratala  cannot  be  sup- 
plied by  intendment,^  nor  ean  such  deficiencies 
usually  be  aided  by  pa;rol  proof.**  But  errors  of  a 
purely  clerical  or  granunatioal  nature  Till  not  in- 
validate the  certificate,  if  it  ean  be  clearly  seen, 
without  resort  to  mere  inference  or  eonjeeture,  what 
was  intended  to  be  expressed  nor  wiU  the  certifi- 
cate be  invalidated  by  the  plainly  accidental  omis- 


ni.— Stuart  V.  Dutton,  39  HI.  91; 
Hughes  V.  Lane,  11  111.  123,  50  AmD 
436;  Delaunay  v,  Burnett,  ft  111.  464. 

lad. — Davar  v.  Cardwell,  27  Ind. 
478. 

Iowa. — Bell  V.  E^vana,  10  Iowa  868; 
Cavender  v.  Smith,  5  Iowa  157;  Wlck- 
erBham  v.  Reeves,  1  Iowa  413;  TifiCany 
V.  Glover.  3  Greene  887. 

Ky.— Shaw  v.  Shaw,  24  SW  $30,  15 
Kyli  692;  Martin  v.  Davidson,  8  Bush 
572;  Nants  v.  Bailey,  3  Dana  111. 

Md.— Webster  v.  Hall,  2  Hair.  & 
M.  19,  1  AmD  370.  See  also  Beall  v. 
Lynn,  6  Harr.  &  J.  336;  Hall  V.  Olt- 
tlngs,  2  Harr.  &  J.  880. 

Miss.— Smith  V.  Williams,  88  Miss. 
48;  Love  v.  Taylor,  26  Miss.  567; 
Morse  v.  Clayton,  21  Miss.  373;  Hall 
V,  Thompson,  9  Miss.  443. 

Mo. — Gross  V.  Watts,  206  Mo.  878, 
104  SW  30,  121  AmSR  662;  Warder 
V.  Henry,  il7  Mo.  630,  23  SW  776; 
Belo  V.  Mayes,  79  Mo.  67:  Chouteau  v. 
Allen,  70  Md.  290;  Chauvin  v.  Wagner, 
18  Mo.  531;  Alexander  v.  Merry,  9 
Mo.  514. 

N.  J. — Torrey  v.  Thayer,  87  N,  J. 
L.  339;  Den  v.  Hamilton,  12  N.  J.  L. 
109;  Den  v.  Geiger,  9  N.  J.  L.  225. 

N.  T. — ^Irving  V.  Campbell,  121  N. 
T.  368,  24  NB  821,  8  LRA  620  [rev 

56  N.  Y.  Super.  224.  4  NTS  1031; 
Claflin  V.  Smith.  35  Hun  372;  Dennis 
V.  Tarpenny.  20  Barb.  371;  Merlam  v. 
Haraen.  2  Barb.  Ch.  232. 

N.  C. — Etherldge  v.  Perebee,  31  N. 

C.  812. 

Oh. — Brown  t.  Farran,  8  Ob.  140. 

Okl. — Mosier  t.  Momsen,  18  Okl.  41, 
74  P  906;  Oarton  v.  Hudaon-KImtteAy 
Put).  Co..  8  Okl.  681.  68  P  946. 

Pa. — ^HHler  t.  Wentworth,  88  Pa. 
280;  Jamison  T.  Jamison,  8  Whart. 
457,  81  AmD  686:  fflialler  v.  Brand. 
6  BInn.  435.  6  AmD  4S2. 

S.  D. — Timber  v.  Desparots,  18  S. 

D.  587,  101  NW  879. 

Tenn. — ^Hughes  v.  Power?,  99  Tenn. 
480,  42  SW  1;  Hunt  v.  Harris,  12 
Helsk.  243:  Davis  v.  Boyle,  11  Helsk. 
815;  Mullens  v.  Big  Creek  Gap  Coal, 
etc..  Co.,  (Ch.  A.)  35  SW  4  39;  Bdmond- 
son  V.  Harris.  2  Tenn.  Ch.  427. 

Tex. — Norton  v.  Davis,  83  Tex.  32, 
18  SW  430;  Wilson  v.  Simpson.  80 
Tex.  279,  16  SW  40;  Coombes  v. 
Thomas,  57  Tex.  S21;  Watklns  v.  Hall, 

57  Tex.  1;  Belcher  v.  Weaver,  46  Tex. 
293,  26  AmR  267;  Dorn  v.  Best.  15 
Tex.  62;  Hays  v.  Tllaon,  18  Tex.  Civ. 
A.  610,,  45  SW  479. 

Va. — McClanahan  V.  Siter,  2  Gratt. 
f43  Va.>  280. 

W.  Va. — Benslmer  v.  Fell,  35  W. 
Va.  15.  12  SE  1078.  29  AmSR  774; 
Pickens  v.  Knisely,  29  W.  Va.  1,  11 
•  SE  932,  6  AmSR  622;  Wise  v.  Postle- 
wait,  3  W.  Va.  452. 

Ont. — Simpson  v.  Hartman,  27  U. 
C.  Q.  B.  460^ 

"Although  words  not  in  the  statute 
are  used  In  the  place  of  others  that 
are,  .  .  .  yet  if  the  meaning  of 
the  words  used  is  the  same,  or  they 
represent  the  same  fact,  .  .  .  the 
certificate  will  be  held  sufflclent." 
Garton  v.  Hudson-Kimberly  Pub.  Co., 
8  Okl.  631,  58  P  946. 

Fa]  Statato  beld  psrmisslTe. — 
Gen.  St.  (1894)  S  6660,  providing 
forma  for  certificates  of  acknowledg- 
ment, was  permissive  merely  and  not 
mandatory,  and  any  form  of  acknowl- 
edgment which  would  have  been  good 
before  the  passage  of  that  act  was 
still  mfflolent.  Cone  v.  Nlmocka,  78 
Htnn.  249,  80  1066. 

[b]    WWA  "ewtUT'  MM  wot  to 


used. — ^Under  a  statute  requiring  the 
acknowledgment  of  a  map  or  plat  of 
dedicated  lands  to  be  "certified  by  the 
surveyor,"  It  was  held  that  the  cer- 
tificate need  not  employ  tlie  word 
"certify."  State  v.  Schwln,  6S  Wis. 
207,  26  NW  568. 

[c]  trss  .of  "X"  Instead  of  "bsfor* 
ni«."_Under  Tex,  Rev.  St.  art  4312, 

Erovidlng  that  the  certificate  of  ac- 
nowledgment  "must  be  substantially 

as  follows:  'Before  me,    .    .    .  i  , 

known  to  me,' "  a  certificate  using 
"I"  instead  of  the  words,  "before 
me,"  is  good. ,  Belbaze  v.  Ratto,  69 
Tex.  636,  7  SW  501. 

Fd]  rosms  of  oertifloate  littid  nif- 
floisut^A  certificate  that  one  "whose 
name  appears  signed  to  the  within 
deed,  came  this  day  before  me,  Robert 
C.  Williams,  acting  Justice  for  said 
county,  and  acknowledged  the  same 
to  be  nls  act  and  deed,  and  desired 
me  to  certify  the  same  to  the  clerk 
of  the  county  court  of  said  county, 
thatOt  may  be  duly  recorded,"  is  a 
substantial  compliance  with  Va.  Code 
(I860)  c  121  I  3,  requiring  such  cer- 
tificate to  be  to  the  following  effect: 

"I,  ,  a  Justice  of  the  peace  In  the 

county  aforesaid,  in  the  state  of  , 

do  certlftr  that   ,  whose  name  Is 

signed  to  the  writing  above  (or 
hereto  annexed)  bearing  date  on  the 

  day  of   ,  has  acknowledged 

the  same  before  me  in  my  county 
aforesaid,"  and  Is  sufllclent.  McCor- 
mack  V.  James,  86  Fed.  14,  20.  A 
deed  was  sufficiently  authenticated 
for  notation  and  registration,  under 
Code  ii  2038,  2039  (Milllken  &  V.  Code 
8f  2850.  2851;  Shannon  Code  H  3712, 
3713),  Where  the  certificate  of  ac- 
knowledgment  pursued  the  statutonr 
form  (Code  S  2042;  Milliken  &  V. 
Code  S  2855;  Shannon  Code  t  8717), 
except  that  the  words  "who  acknowl- 
edged his  signature  to  thfe  annexed 
deed  for  all  the  purposes  therein  ex- 
pressed" were  substituted  for  the 
statutory  words  "who  acknowlMged 
that  he  executed  the  within  Instru- 
ment for  the  purpoRPH  therein  con- 
tained," as  the  two  phrases  are  equiv- 
alent in  meaning.  Hughes  v.  Powers, 
99  Tenn.  4fiO,  42  SW  1. 

43.  Hurtes  V.  Powers,  99  Tenn. 
480,  42  SW  1.  ■ 

44.  Gates  T.  Hester,  81  Ala.  367, 
380.  1  S  848.  „  „ 

4D.  U.  S. — Shults  V.  Moore,  22  F. 
Cas.  No.  12.824,  1  McLean  620. 

Ala. — Middlebrooks  v.  Stephens, 
148  Ala.  23(1,  41  S  735. 

Cal. — HollHnd  v.  Hotchkiss,  162 
Cal.  866,  123  P  258;  Reed  v.  Uklah 
Bank,  148  Cal.  96.  82  P  845;  La 
SocWt*  Pranoalse,  etc.,  v.  Beard,  64 
Cal.  480;  Whitney  v.  Arnold,  10  Cal. 
631. 

Colo.— Knl(fht  V.  Lawrence.  19  Colo. 
425,  36  P  242.  ^ 

"Fla.— Summer  v.  Mitchell.  29  Fla. 
179,  10  8  662.  80  AmSR  106,  14  LRA 
815;  Elvans  v.  Summerlln,  19  Fla.  858; 
Hartley  v.  Ferrell.  9  Fla.  874. 

111.— Tourvllle  V.  Plerson.  89  111. 
446;  Moore  v.  Titman,  33  Til.  357; 
Martin  v.  Hellman  Mach.  Works,  89 
111.  A.  159;  Foster  v.  Latham,  21  III. 
A.  166. 

Ky. — Burnslde  v.  Mealer.  80  SW 
785,  26  RyL  79;  Kimmell  v.  Caruthers. 
1  SW  2,  8  KyL  63;  Gedges  V.  Western 
Baptist  Theological  Inst.,  18  B.  Mon. 
630.  J 

Mich.— Nelson  v.  OrafT,  44  Mlclt. 
438.  6  xrar  872. 


Minn. — Roussain  v.  Norton,  53 
Minn.  560,  55  NW  747. 

Miss. — Buntyn  v.  Shippers'  Com- 
press Co.,  63  Miss.  94;  Stone  v.  Mont- 
gomery, 35  Miss.  83. 

Mo. — Owen  V.  Baker,  101  Mo.  407, 
14  SW  175,  20  AmSR  618;  Barker  v. 
Circle,  60  Mo.  258;  Siemers  v.  Klee- 
burg,  56  Mo.  196;  Miller  v.  Powell.  53 
Mo.  252;  Perkins  v.  Carter,  20  Mo. 
465;  Delassus  v.  Poston,  19  Mo.  425; 
Cbanvln  v.  Wagner.  18  Mo.  632;  Big- 

Sers  V.  St.  Louis  Mut.  House-Bldg. 
o.,  9  Mo.  A.  210.  See  also  Crowley  v. 
Wallace,  12  Mo.  143. 

Tex. — Lindley  v.  Lindley,  92  Tex. 
446,  49  SW  673;  Thompson  v.  John- 
son, 84  Tex.  548,  19  SW  784;  Gray  v. 
Kauffman,  82  Tex.  65,  17  SW  613; 
Adams  v.  Pardue,  (Civ.  A.)  36  SW 
1015.  See  also  Farrell  v.  Palestine 
Loan  Assoc..  (Civ.  A.)  30  SW  814. 

W.  Va. — Wilson  v.  Braden.  56  W. 
Va.  872,  49  SE  409.  107  AmSR  927. 

[a]  OhTlou  teobnloal  «rroT«  wUl 
1w  dux«glix<d«d  If  the  law  has  been 
reasonably  and  fairly  complied  with. 
Geil  V.  Gell,  101  Va.  778,  45  SE  326. 

[b]  AppUeation  of  ml*. — Where 
the  certificate  of  acknowledgment  of 
a  deed  to  J.  C.  Caskey  recltea  that  the 
grantor  "acknowledged  that  be  bad 
executed  the  same  J.  C.  for  Caskey 
all  the  uses,  purposes,  and  considera- 
tions therein  set  forth."  It  was  held 
that  the  certificate  was  substantially 
sufllclent,  as  the  name  "J.  C.  Caskey" 
might  be  treated  as  surplusage,  and 
the  writing  of  the  word  "for"  In  the 
connection  shown  was  due  to  a  cler- 
ical error.  Gray  v.  Kauffman,  82  Tex. 
66,  17  SW  613.  Clerical  errors  gen- 
erally  see  infra  S  186. 

[o]  A  owtumt*  xMttlBff  Vkm*  th* 
lastnuaeat  was  "j^rovd  or  aoknowl- 
•dffsd"  has  been  upheld  on  the  theory 
that  "the  clerk  in  using  the  word 
^proved*  where  It  appears,  was  simply 
guilty  of  tautology.  He  meant  by  It 
precisely  what  the  word  "acknowl- 
edged' fully  and  sufficiently  ex- 
pressed." Nelson  V.  Graft,  44  Mich. 
488,  6  NW  872. 

td]  Wadasor^tlon  of  gxutor^ 
A  testator  devised  land  to  his  wife, 
but  the  will  named  no  executor,  and 
no  administrator  was  appointed.  The 
devisee  In  a  conveyance  of  the  land 
described  herself  as  executrix  and 
devisee  of  the  will,  but  signed  only  as 
an  individual.  The  certificate  recited 
that  she  acknowledged  the  deed  ns 
executrix  "for  the  purposes  therein 
mentioned."  It  was  held  that  the 
words  "as  such  executrix"  might  be 
disregarded  as  surplusage,  and,  the 
certificate  being  otherwise  correct, 
the  conveyance  was  sufficient  to  pass 
her  title.  Bauer  v.  Bchmelcher,  5 
NTS  423. 

4».  Olvrtoal  •xTor  la  nam*  of  ac- 
knowledger see  infra  9  190. 

Omission  of  name  of  aoknowl«dgsr 
see  infra  S  189. 

47.  Wetmore  v.  Laird,  29  F.  Cas. 
No.  17,467,  6  BisB.  160;  Jacoway  v. 
Gault,  20  Ark.  190,  73  AmD  494. 

48.  AdmlssibUltT  of  erldenoe  In 
aid  of  a  certlfloate  see  infra  H  263- 
265. 

49.  U.  S. — Carpenter  v.  Dexter.  8 
Wall.  513,  19  L.  ed.  426. 

Ala.— -Bowles  v.  Lowery,  62  S  107, 
110  [cit  Cycl;  Stephens  v.  Middle- 
brooks.  160  XlR.  888,  49  8  811;  Mld- 
dlebrooks  v.  Stephens,  148  Ala.  280, 
41  S  735. 

Fla.— Piatt  T.  Rowand,  64  Fla.  237, 
45  8  82;  aumiqwvT.  Mitehfll,  S9  Fla. 
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sion  of  ^rds  not  essential  to  an  intelligent  under- 
standing of  the  meaning  of  the  certificate  and 


1T9.  10  S  B6S,  30  AmSR  100,  14  LBA 
S15  and  note. 

lU.— Herrltt  T.  Tales,  71  111.  636, 
23  AmR  128;  Skinner  v.  Fulton,  39 
IlL  484. 

Ky. — Gedrea  v.  Western  Baptist 
Theological  Inst.,  IS  B.  Mon.  580; 
Lyne  v.  State  Bank,  6  J.  J.  Marsh. 
fi45. 

Mich.— Nelson  v.  Graff,  44  Mich. 
433.  6  KW  872;  Morse  v.  Hewett,  28 
Uich.  481;  Ives  v.  Kimball,  1  Mich. 
3U8  (a  certificate  describing  a  deed  as 
"the  foreirdlnff  mortgage"). 
'  Minn. — Brunswlck-Balke-Collender 
Co.  V.  Brackett,  37  Minn.  fiS,  33  NW 
214:  Wella  v.  Atkinson.  24  Minn.  161. 

Ho. — Agan  v.  Shannon.  103  Mo. 
661,  15  SW  757  [overr  Lincoln  v. 
Thompson,  75  Mo.  613];  Samuels  v. 
Sbelton,  48  Mo.  444;  Stark  v.  Klrkley, 
129  Mo.  A.  353.  108  SW  626. 

Uont. — Trertse  v.  Bottego,  S2  Mont. 
244,  19  P  1067,  m  AmSB.  Ml  and 
note. 

N.  T.— Claain  V.  Smith,  16  AbbN 
Cas  241. 

N.  C— Mitchell  T.  Brldgers.  113  N. 

C.  63,  18  SE  91. 

N.  £>.— McCardla  v.  Billings,  10  N. 

D.  373,  87  NW  1008,  88  AmSR  729. 
OkL — Qarton   v.  Hudson-Klmherly 

Pub.  Co.,  8  Okl.  031.  58  P  946. 

Tenn. — Brinkley  T.  Tomeny,  9  Bazt. 
275. 

Tex. — Gray  v.  Kauffman,  82  Tex. 
65.  17  SW  518. 

Va.— GeU  v.  Cell,  101  Va.  773,  45 
SB  325. 

See  Wood  v.  Cochrane,  39  Vt.  544. 

"Whenever  substance  Is  found  In  a 
certificate  of  ecknowledsnient,  ob- 
vious clerical  errors  and  ful  technical 
omissions  and  detects  will  be  dlsre- 

grded,  and,  in  order  to  uphold  it, 
e  certificate  will  be  read  in  connec- 
tion with  the  Instrument,  and  in  the 
light  of  the  surrounding  circum- 
stances." Per  Sherwood,  J.,  in  King 
V.  Merrltt,  67  Mich.  194,  206,  34  NW 
689. 

*^e  declared  and  settled  policy  of 
the  law  as  construed  by  this  court  is 
to  uphold  certiflcates  of  acknowledg- 
ment of  deeds,  and  wherever  sub- 
stance Is  found  obvious,  clerical  er- 
rors and  all  technical  omissions  wlU 
be  disregarded.' "  Per  Shackleford,  C. 
3..  in  Piatt  Bowan.  B4  Fla.  237,  244, 
45  S  32. 

ra]    AggUoatlo—  of  XDla> — ^In  the 

followtns  cases  the  Imprpper  use  of 
the  words  Indicated  has  been  held  not 
to  Invalidate  the  certifleate.  "Hts" 
Instead  of  *1tif'  In  an  acknowledg- 
ment by  a  corporation.  Frostburg 
Mut.  Bldg.  Assoc.  v.'  Brac&  51  Md. 
508.  "The  signed"  instead  of  "he 
signed."  Durst  v.  Daugherty,  81  Tex. 
650,  17  SW  388.  "The"  acknowledged 
Instead  of  "they"  acknowledged. 
Montgomery  v.  Homberger.  16  Tex. 
Civ.  A.  28.  40  SW  628.  "I"  instead  of 
"before  me."  In  the  phrase  "before 
me    personally  appeared."  Bel- 

haze  V.  Ratto,  69  Tex.  636,  7  SW  501. 
"Assigned"  Instead  of  "signed."  Stark 
V.  Klrkley,  129  Mo.  A.  353.  108  SW 
625;  Broussard  v.  Dull,  3  Tex.  Clv. 
A.  59,  21  SW  937.  "Subscribed"  In- 
stead of  "acknowledged."  Cuykendall 
V.  Douglass.  19  Hun  (N.  T.)  577. 
"Restrain"  Instead  of  "constrain." 
Edmondson  v.  HarrU.  2  Tenn.  Ch.  427. 
"Contract"  Instead  of  "retract."  Bel- 
cher V.  Weaver,  46  Tex.  293,  26  AmR 
267.  "With"  instead  of  "without,"  In 
the  phrase  "without  fear  or  compul- 
sion/* where  the  use  of  the  wrong 
word  was  clearly  a  clerical  error. 
King  V.  Merrltt,  67  Mich.  194.  34  NW 
689;  Durst  v.  Daugherty,  81  Tex.  650, 
17  SW  38  8 ;  Johnson  v.  Thompson, 
(Tex.  Civ.  A.)  50  SW  1055.  "Fore- 
going mortgage"  Instead  of  "foregoing 
deed."  ^  Ives  v.  Kimball.  1  Mich.  308. 
"Husband"  instead  of  "deed,"  in  the 
phrase  "contents  and  meaning  of  this 
deed."  Calumet,  etc..  Canal,  eta,  Co. 
V.  Russell.  68  lU.  42<. 
[b]   Vsa  of  aiagaUT  Mvmbsr  vbat* 


serexal  ffrantoM,— Where  the  context 
plainly  shows  the  meaning,  a  certifi- 
cate reciting  acknowledgment  by  sev- 
eral Is  not  Vitiated  by  the  inadvertent 
use  of  the  singular  Instead  of  the 
plural;  as  "he'^  instead  of  "they" 
(Trierae  v.  Bottego.  82  Mont.  244,  79 
P  1057.  108  AmSR  521;  McCardIa  V. 
Billings.  10  N.  D.  878,  87  NW  1008, 
88  AmSR  729;  Hughes  v.  Wright,  100 
Tex.  611.  lOL  SW  789.  123  AmSR  827, 
11  LRANS  643  and  note),  or  "ia"  for 
"are"  and  "name"  for  "names"  (Cairo, 
etc.,  R.  Co.  v.  Parrott,  92  III.  194). 
or  "person"'  for  "persons"  (McCardia 
V.  Billings,  10  J^.  t).  373.  87  NW  1008, 
88  AmSR  729;  Hughes  v.  Wright,  100 
Tex.  611,  101  SW  789,  123  AmSR  827, 
11  LRANS  643).  But  in  ThreadglU  v. 
Bickerstaff,  7  Tex.  Clv.  A.  406,  26  SW 
739,  a  certificate  reciting  that  several 
grantors  of  both  sexes  appeared  and 
acknowledged  tftat  "he"  executed, 
etc,  was  held  insufficient  to  entitle 
the  Instrument  to  record.  And  see 
Kane  v.  Shoiars,  41  Tex.  Civ.  A.  154. 
90  SW  937  (where  the  court,  without 
deciding  the  point,  expressed  a  simi- 
lar view  as  to  an  acknowledgment  by 
two  male  grantors). 

[c]  "Jvdgs"  used  as  ■ynonym  for 
"oonrt" — Where  the  acknowledgment 
was  required  to  be  taken  in  open 
court.  It  was  held  that  a  recital  that 
the  grantor  appeared  before  the  judge 
of  tne  court  did  not  Invalidate  the 
certificate.  It  being  sufficiently  mani- 
fest that  "Judge"  and  "court"  were 
used  aa  synonymous  terms.  McClure 
V.  McClurg.  63  Mo.  173  [foil  Huxley 
V.  Harrold,  62  Mo.  5161.  . 

[d]  Zaoorreot  -  spslUn^r  will  not 
vitiate  the  certificate.  Pickens  v. 
Knisely,  2ft  W.  Va.  1,  11  SB  932,  6 
AmSR  622. 

Eel  lumttoa  of  wnmff  name  In 
blank. — ^A  certificate  of  acknowledg- 
ment signed  at  the  bottom  by  the  Jus- 
tice who  took  the  acknowledgment  is 
not  void  because  the  names  of  the 
niuitors  were  inserted  or  set  out  In 
Uie  body  thereof  where  the  name  and 
style  of  the  officer  taking  It  should 
have  appeared.  Stephens  v.  Middle- 
brooks.  160  Ala.  288,  49  8  821- 

In 


[fj  A  aalstaka  mnda  tgr  tha  oiasfe 
ta*  data  of  a  probate  of  the  deed 
cannot  prejudice  the  party  or  prevent 
him  ffom  proving  the  true  date  of  the 
probate.   Jordan  v.  Mead,  12  Ala.  247. 

[g]  Error  in  eopying' — ^When  a 
recorded  deed  purporteiT  to  be  a©- 
knowledged  before  "Joshua  Nunn, 
N*e  and  Deputy  Consul  General  U.  S. 
A.,"  and  It  appeared  that  Nunn  was 
at  the  time  a  "Vice  and  Deputy  Con- 
sul General  of  U.  S.,"  the  court  con- 
sidered that  "N^e"  must  be  held  to 
be  a  clerical  error  In  copying  for 
"Vice."  Powers  v.  Baker,  162  N.  C. 
718.  68  SB  203. 

60.  Ala. — Tew  v.  Henderson.  116 
Ala.  546,  23  S  128. 

Ark.— Donahue  v.  Mills,  41  Ark.  421. 
Cal.— Reed  v.  Uklah  Bank.  148  Cal. 
06,  101.  82  P  846  [quot  Cyc}. 

Ill — ^Hartshorn  v.  Dawson,  79 
108. 

Iowa. — Scharfenburg  Bishop.  88 
Iowa  60;  Dlcfcemon  y.  Davis,  12  Iowa 

358. 

Ky. — Oordon  t.  I>eeeh,  81  Ky.  229. 
Md.— Basahor  v.  Stewart.  64  Md. 

376. 

Miss.— Pickett  V.  Doe.  6  Miss.  470. 
43  AmD  523. 

Mo. — Gorman  t.  Stanton,  6  Mo.  A. 
585. 

Nev. — Johnson  Badger  Hill,  etc, 
Co.,  13  Nev.  361. 

Okl. — Garton  v.  Hudson -Kimberly 
Pub  Co.,  8  Okl.  631.  68  P  946.  See  also 
Mosler  v.  Momsen,.13  Okl.  41,  74  P 
906. 

Or. — Musgrove  v.  Bouser,  6  Or.  318. 
20  AmR  737. 

Pa. — Hombeck  v.  Mutual  Bldg., 
etq„  Assoc.,  88  Pa.  64. 

Tex. — ^Hughes  v.  Wright,  100  Tex. 
611.  101  SW  789,  123  AmSR  827.  11 
liRANS  642  and  note;  Gray  v.  Eauft- 


readily  supplied  with  certainty  from  the  context.*** 
187]   M.  Certificate  Oonstnied  in  OonueetMin 

man,  82  Tex.  65,  17  SW  B13:  Nichols 
V.  Stewart,  16  Tex.  226;  Johnson  v. 
Thompson,  (Clv.  A.)  60  SW  1066. 

Va.— Ceil  V.  Oeil.  101  Va.  778,  46 
SB  825. 

"It  is  a  sound  rule  for  oonstructltm 
of  inatrumenta  and  statutes  ■  that 
where  an  Improper  word  has  been 
used,  or  a  word  has  been  omitted, 
if,  n-om  the  context,  the  court  can 
ascertain  what  word  should  have  been 
used,  then  It  will  supply  the  word 
omitted,  or  strike  out  the  word  Im- 
properly used."  Hughes  v.  Wright, 
100  Tex.  511,  101  SW  789,  128  AmSR 
827.  It  LRANS  643. 

"Obvious  errors  or  omissions,  clear- 
ly appearing  upon  the  face  of  the  cer- 
tificate to  be  clerical  in  their  nature, 
will  not  invalidate  the  acknowledg- 
ment, and,  before  the  certificate  will 
be  held  fatally  deficient,  there  must 
be  an  absence  of  some  essential  fact 
of  a  substantial  character."  McCar- 
dia V.  Billings.  10  N.  D.  373,  87  NW 
1008,  88  AmSR  729. 

"If  the  omission  of  a  word  or  words 
Is  immaterial,  or  can  be  supplied  by 
a  reasonable  or  fair  construction  of 
the  whole  instrument,  the  certificate 
will  be  held  sufficient"  Garton  v. 
Hudson-Klmberiy^  Pub.  Co.,  8  Okl. 
631,  68  P  946. 

[a]  AppUoations  of  mle^r-^  the 
following  cases  the  omissions  Indi- 
cated have  been  held  not  to  Invali- 
date the  certificate:  (1)  "Appeared** 
after  the  phrase  "before  me  person- 
ally." Scharfenburg  v.  Bishop,  35 
Iowa  60.    (2)   "Delivered"  after  the 

Shrase,  "signed,  sealed,  and."  Rob- 
ison  V.  Mauldln,  11  Ala.  977.  See 
also  Gable's  App.,  3  Pa.  Cas.  76,  7  A 
62.  (3)  "His"  before  the  phrase  "free 
and  voluntary  act."  Dlckerson  v. 
Davis.  12  Iowa  353.  (4)  "Her"  before 
the  phrase  ."act  and  deed."  Gray  v, 
Kauffman,  82  Tex.  65.  17  SW  518. 
(5)  "Elach"  before  the  phrase  "ac- 
knowledged to  me  that  he  executed 
the  same."  Hughes  v.  Wright,  100 
Tex.  511,  101  SW  789,  123  AmSR  827. 
11  LRANS  643  [rev  (Clv.  A.)  97  SW 
6261.  (6)  "They"  between  the  phrases 
"being  informed  of  the  contents  of 
the  conveyance"  and  "executed  the 
same."  Tew  v.  Henderson,  116  Ala. 
646,  23  S  128.  <7)  "Their"  In  the 
phrase  "And  each  for  themselves  ac- 
knowledge the  execution  thereof  to  be 
  free  and  voluntary  act  for  the 

Surposes  named."  Garton  v.  Hudson- 
:(mberly  Pub.  Co..  8  Okl.  631.  639,  68 
P  946  (where  the  court  said:  "The  es- 
sential statements  are  all  here.  In  the 
absence  o^  authority,  we  should  say 
that  the  words  'each  for  themselves 
adequately  expressed  the  meaning  of 
thi  latter' clause  of  the  acknowledg- 
ment. The  defect,  however, — tor  It  is 
BtUl  a  detect, — Is  obviously  mere 
clerical  error,  and  it  is  sufficient,  the 
necessary  facts  being  expressed  In 
other  words'  "). 

[bl  The  omlssioa  of  notary's 
place  of  rosldsnos  is  not  a  material 
defect.  Griffin  v.  Catlln,  25  Wash. 
474.  66  P  7B5,  87  AmSR  782. 

[c]  Omission  of  statement  as  to 
•atry.— In  Illinois  a  certificate  of  the 
acknowledgment  of  a  chattel  mort- 
gage, correct  in  everything  except 
that  it  omits  the  words  "ana  entered 
by  me"  Is  not ,  Insufficient  on  that 
account.  If  the  Justice  has  in  fact 
made  the  entry  on  his  docket  as  re- 
quired by  statute  it  Is  sufficient,  and 
tnat  fact  may  be  shown  by  the  docket 
itself.  Harvey  v.  Dunn,  89  III.  585; 
Schroder  v.  Keller.  84  III.  46.  See 
also  Gilbert  v.  National  Cash  Regis- 
ter Co.,  176  III.  288,  52  NB  22. 

[d]  OmlMilon  of  inuaatsrlal  re- 
citaL — ^Where  the  form  of  the  certifi- 
cate given  In  a  statute  recited  that 
the  party  desired  the  Justices  "to  cer- 
tify the  acknowledgment  to  the  dertt 
of  the  County  or  Corporation  Court 

of  ,  Ip  order  that  the  same  may 

be  recorded,"  It  was  beld  that  a  fail- 
ure to  axpraBs  thla^dealre  of  th« 
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with.  Inxtniinent.  In  determining  the  validity  of  a 
certificate,  reference  may  be  had  to  the  instrument 
itself,  or  to  any  part  of  it,  and  if  the  two  together 
show  a  sabatantial  compliance  with  the  statute  it  ia 
sufficient."  So  also  where  there  are  two  certificates, 
as  in  the  case  of  acknowledgments  by  husband  and 
wife,  they  may  be  read  together."' 


188]  (2)  FarticaUr  BedtalB— (a)  Kaming  or 
BttBcribiniE -Acknowledger — aa.  Acknowledgment  by 
Frivate  Person'" —  (aa)  In  OeneraL  The  certificate 
should  show  that  the  person  who  appeared  before 
the  officer  and  acknowledged  the  instrument  was  the 
one  who  executed  it,"'  and  a  failure  to  show  that  fact 
either  by  reciting  his  name  correctly  or  identifying 


grantor  in  the  certificate  would  not 
fiiveltdate  the  recordaUon  of  the  deed 
tt  It  were  made  In  the  proper  oounty; 
the  only  object  in  expressing  such 
desire  hetns  to  show  the.  county  or 
oorporatlon  m  which  the  law  reoulred 
the  deed  to  be  recorded.  ShanliB  v. 
Lancaster,  6  Oratt.  (4S  -Vb.}  110,  117, 
BO  AmD  108. 

[e]  OulMloa  of  pannthetleal  01- 
veetovr  votOs  of  ratst«<— Under  a 
statute  requiring  the  acknowledgment 
of  a  chattel  mortgage  to  be  certified 
"aa  follows:  This  mortgage  was  ac- 
knowledged before  me  by  A.  B.,  (the 

mortgagor)  this  day  of  ' — ."' 

it  was  held  that  the  words  "the  mort- 
gagor" In  parenthesis  were  merely  In- 
tended to  show  the  officer  whose  name 
to  substitute  for  "A.  R,"  and  that 
such  words  need  not  be  recited  in  the 
certificate.  Chapln  v.  Whltsett,  3 
Colo.  81  e,  816. 

61.  U.  S. — Carpenter  v.  Dexter,  8 
Wall.  618,  19  li.  ed.  428;  .Bird  v.  Mc- 
Clelland, etc.,  BHck  Mfg.  Co.,  46  Fed. 
458:  Oeekle  v.  Klrby  Carpenter  Co., 
10  F.  Cas.  No.  5,296.  9  Reporter  87 
[rev  on  other  grounds  lOi  IT.  8.  870, 
27  li.  ed.  157,  I  SCt  816]. 

Ala. — Bowles  v.  Lowery,  62  S  107, 
110  Icit  Cyc];  Frederick  v.  Wilcox, 
119  Ala.  355,  24  8  682,  72  AmSR  926; 
Qates  V.  Hester,  81  Ala.  367,  1  B  848; 
Sharpe  v.  Orme,  61  Ala.  263;  Robin- 
son V.  Mauldin,  11  Ala.  977;  Bradford 
T.  Dawson,  2  Ala.  203. 

Cal. — Touchard  v.  Crow,  20  Cal. 
160,  81  AmD  108. 

Dak.— Wilson  y.  Russell,  4  Dak. 
876.  31  NW  646. 

Fla. — International  Kaolin  Co. 
Vauae,  66  Fla.  641,  46  S  3:  Jackson  v. 
Halsley,  36  Fla.  687,  17  S  631:  Cleland 
V.  Long,  84  Fla.  353.  16  S  272;  Sum- 
mer v.Thitchell,  29  Fla.  179.  10  S  562. 
80  AmSR  106,  14  LRA  816.  See  also 
Einstein  v.  Shouse,  24  Fla.  490,  6  S 
880. 

Ga. — ^Doe  v.  Roe,  1  Oa.  8. 

Iowa. — Mllner  t.  Nelson.  SC  Iowa 
462,  68  NW  40B,  41  AmSR  606.  19 
LRA  279  and  note;  Bell  t.  Brans,  10 
Iowa  863. 

He.— Rackleff  v.  Norton,  .19  Me. 
274. 

Hd.— Basshor  v.  Btewart,  64  Md. 
870:  Frostburg  Mut.  Bldg.  Assoc.  v. 
Brace.  61  Md.  608;  Kelly  t.  Rosen- 
etock,  46  Md.  889.  See  alBO  Eden  St. 
Permanent  Bldg.  Assoc.  No.  1  V. 
Lusby,  116  Md.  178,  81  A  284. 

Mich.— King  V.  Merrltt.  87  Mich. 
194,  34  NW  889:  Nelson  ▼.  Oraff,  44 
Mich.  438,  «  NW  872. 

Minn. — Larson  v.  Eflsner,  98  Minn. 
303,  101  NW  307,  2  AnnCas  989  and 
note;  Brunswlck-Balke-Collender  Co. 
V.  Brackett,  87  Minn.  68.  33  NW  214; 
Wells  V.  Atkinson,  24  Minn.  161. 

Mo. — Hughes  v.  Morris,  110  Mo. 
806,  19  SW  481;  Owen  v.  Baker,  101 
Mo.  407,  14  SW  176,  20  AmSR  618; 
Wilcoxon  V.  Osborn,  77  Mo.  621; 
Kansas  v.  Hannibal,  etc.,  R.  Co.,  77 
Mo.  180. 

N.  J. — Graham  v.  Whltely.  26  N.  J. 
L.  254. 

N.  T. — Bauer  t.  Schmelcher,  6 
NTS  428;  Claflln  v.  Smith,  16  AbbN 
Cas  241. 

Oh.~BeckeI  v.  Petticrew,  6  Oh.  St. 
247;  Fieher  v.  Butcher,  19  Oh.  406,  63 
AmD  436. 

Pa.— Dahlem's  Eat.,  176  Pa.  454,  84 
A  807,  62  AtnSR  848;  Ross's  App..  106 
Pa.  82. 

Tenn. — ^Love     Shields,  8  Terg.  406. 

Tex. — Attaway  v.  Carter,  I  Tex. 
Unrep.  Cas.  73;  Gulf,  etc.,  R.  Co.  v. 
Carter.  6  Tex.  Olv.  A.  676,  24  SW  1088; 
Broussard  v.  Dull,  8  Tex.  ClT.  A.  69, 
■'I  SW  987 


Vt.— Chandler  v.  Spear.  22  TL  888; 
Galusha  v.  Sinclair,  (  Vt.  894:  Brooks 
V.  Chaplin,  8  Vt.  281,  22  AmD  209. 

W.  Va.— Blake  v.  Hoilandsworth. 
71  W.  Va.  387,  391,  76  SB  814,  48 
L.RANS  714  [clt  Cyc];  Oney  v.  aen- 
denio.  28  W.  Va.  84:  Adams  v.  Med- 
sker,  26  W.  Va.  127. 

Wis.— Hlles  V.  Ldt  Flesh,  59  Wis. 
406,  18  NW  486. 

Wyo. — Boswell  v.  Laramie  First 
Nat.  Bank.  16  Wyo.  161,  92  P  624,  98 
P  061. 

See  Raior  v.  Dowan,  13  SW  914,  12 
KyL  114;  Moster  v.  Momsen,  13  Okl. 

41,  74  P  905;  Mattetf  of  ,  16  C.  B. 

574,  81  ECL  674,  130  Reprint  884. 

"The  only  general  rule  with  respect 
to  the  construction  of  these  certill- 
cates,  when  the  object  le  to  support 
the  registration,  is,  that  when  the 
statute  has  been  substantially  com- 
piled with,  the  rights  of  the  parties 
shall  not  depend  on  strict  criticism, 
but  that  any  portion  of  the  deed  may 
be  examined  to  give  effect  and  mean- 
ing to  a  certificate  which  la  appar- 
ently defective."  Bradford  t.  Daw- 
eon,  2  Ala.  203,  207. 

[a]  Zllnstratlosa. — A  certificate 
that  "B.  her  heirs  whose  names  is 
signed  to  the  foregoing  conveyance, 
and  who  is  known  to  me,"  acknowl- 
edge, will  be  construed  as  a  certifi- 
cate of  acknowledgment  by  all  the 
grantors,  wtio  are  B  and  all  of  her 
children,  except  the  grantee.  Bowles 
V.  Lowery,  (Ala.)  62  S  107.  Ida.  Rev. 
St.  I  2958.  provides  that  the  certifi- 
cate of  acknowledgment  must  be  sub- 
stantially In  the  following  form 
(omitting  the  formal  parts) :  'H>n  this 
.   .    .    day  of       .   .   In  the  year 

.  .  before  me  .  .  .  personally 
appeared  .  .  .  known  to  me  (or 
proved  to  me  on  the  oath  of  .  .  . 
to  be  the  i>eraon  whose  name  is  sub- 
scribed to  the  within  instrument,  and 
acknowledged  to  me  that  he  (or  they) 
executed  the  same."  The  acknowledg- 
ment to  a  chattel  mortgage  recited 
(omitting  the  formal  parts):  "On  this 
6th  day  of  September.  1900.  personal- 
ly appeared  nefore  me  Bameet  A. 
Pumell,  the  signer  of  the  above  In- 
strument, who  duly  acknowledged  (o 
me  that  he  executed  the  same."  The 
aindavit  immediately  preceding  the 
acknowledgment,  and  which  was  sub- 
scribed and  sworn  to  before  the  same 
notary,  recited  that  "Earnest  A.  Pur- 
nell,  the  mortgagor  .  .  .  named 
in  the  foregoing  mortgage,"  declares 
that  the  mortgage  Is  made  in  good 
faith,  etc.  It  was  held  that,  reading 
the  certificate  in  connection  with  the 
affidavit,  it  clearly  appeared  that  the 
one  who  executed  the  mortgage  was 
the  same  person  who  acknowledged 
Its  execution,  and  there  was  a  suffi- 
cient compliance  with  the  statute. 
Deseret  Nat.  Bank  v.  Kidman,  25 
Utah  379,  386.  71  P  878.  95  AmSR  856. 

[b]  riaee  of  taking  aoknowledg- 
ment. — It  Is  not  Indispensable  that 
the  place  of  taking  the  acknowledg- 
ment of  a  deed  should  appear  from 
the  certificate  of  acknowledgment.  If 
tt  appear -with  sufficient  certainty 
from  an  inspection  of  the  whole  In- 
strument. Fuhrman  v.  Loudon,  IS 
Serg.  &  R.  (Pa.)  386,  16  AmD  608; 
Brooks  T.  Chaplin,  3  Vt.  281.  23  AmD 
209. 

[c]  0nuitor*s  name  defeottvelr 
statsd^AlthougH  the  name  of  the 
grantor  In  a  deed  Is  defectively  stated 
in  the  certificate  of  the  aciknowledg- 
ment,  yet  if,  from  the .  whole  instru- 
ment. It  appears  with  reasonable  cer- 
tainty that  it  was  acknowledged  by 
the  grantor;  It  is  suffloient.  Chandler 
V.  Spear,  22  Tt.  288. 


Cd]  laatnaMsl  "psored  or  a»- 
kBowMyred*"— ^  clerk's  certificate 
attacheefto  a  deed,  redtlng  that  it 
was  executed  and  "proved  or  ac- 
knowledged" according  to  the  laws  of 
the  sute,  will  be  held  to  be  a  oertlO- 
eate  that  it  was  properly  ac^owl- 
edged,  a  referMioe  to  the  deed  Bhowiug' 
a  certificate  of  aoknowlednnent  but 
no  certificate  of  proof,  nelaon  v. 
Oraff,  44  Hich.  488,  6  NW  872. 

[ej  Oertifloate  liifloi  sefl  oa  flsefl 
A  probate  of  a  deed  omitting  the  name 
of  the  grantee  and  the  quantity  of 
land  in  the  deed  is  good  If  indorsed  on 
the  deed  itself.  Love  v.  Shields, 
3  Yerg.  (Tenn.)  406.  A  certificate  of 
acknowledgment  Indorsed  on  the  back 
of  a  sherifTs  deed  was  not  Invalid  be- 
cause It  recited  that  "he  appeared 
in  court  and  acknowledged  that  he 
executed  and  delivered  a  deed  for  the 
uses,"  etc.,  and  did  not  specifically 
refer  to  the  deed  acknowledged,  aa  no 
material  or  necessary  part  of  the  cer- 
tificate was  omitted,  and  the  Intention 
was  Buffioiently  deer  on  the  face  of 
the  paper.  Samuels  v.  Shelton,  48  Mo. 
444. 

[f]    Oertlfloata  referring  to  isstn- 

lat^Where  the 


certificate  of 
acknowledgment  or  proof  of  the 
execution  of  a  deed  refers  to  the  in- 
strument Itself  In  such  manner  aa  to 
connect  the  two,  they  may  be  con- 
sidered together  In  determining  the 
sufficiency  of  the  proof  of  execution. 
Cleland  v.  Long.  84  Fla.  368.  16  S  272. 

[g]  Bttfllolenor  of  MfeMaoe  to 
deed^ — A  reference,  by  the  certificate 
of  acknowledgment  or  of  recordation 
to  the  deed  as  "the  foregoing  writ. 
Ing"  Is  sufllclent  to  Identify  it,  with, 
outgiving  its  date.  Fouse  v.  Gllflllan 
46  W.  Va.  218,  82  SB  178. 

[h]  Wagle  oertUoate  for  two 
deeds. — Where  a  commission  by  a 
probate  Judgo  to  a  Justice  of  the 
l>eace  to  take  the  probatn  uid  privy 
examination  to  a  deed  of  a  married 
woman  was  issued  in  1871,  and  the 
blank  form  for  such  probate  was  on 
the  same  paper  as  the  commission 
which  referred  to  a  deed  executed  in 
1871,  at  which  time  the  woman  was 
a  minor,  and  the  certificate  of  the  Jus- 
tice referred  to  "the  foregoing  deed," 
but  two  deeds  were  found  pinned  to 
the  paper — the  deed  of  1871,  and 
another  dated  1872,  after  the  woman 
had  attained  majority — It  was  held 
that  the  probate  must  refer  to  the 
deed  of  187X.  and  the  deed  of  1872 
was  Invalid  for  want  of  probate.  Gas- 
kins  V.  Allen.  127  N.  C.  428.  49  SE 
919. 

60.  Frederick  v.  Wilcox.  119  Ala 
365,  24  S  682.  72  AmSR  926.  See  also 
Rogers  v.  Pell,  47  App.  Div.  240,  62 
NYS  92  tafr  168  N.  T.  587,  60  NE 
11121.  But  compare  Robinson  v.  Noel, 
49  Miss.  253. 

53.  Aokaowlodgmsut  by  affest  or 
ettoney  see  Infra  i  191. 

Aoknowlsdgmeat  for  eoipoxatlea 
see  infra  9  192. 

Aoknowlsdnieat  foe  parlaksrsh^ 
see  Infra  S  198. 

54.  Chicago  First  Nat.  Bank  v. 
Baker,  62  IH.  A.  164  [aff  181  111.  281, 
48  NE  10741;  Bims  v.  McLaren,  117 
Mo.  A.  67,  94  SW  792;  Duffy  v.  Cur- 
rence,  66  W.  Va.  262,  66  BE  766;  Tor- 
rens  v.  Currle,  22  N.  B.  842. 

[a]  Xdeatltr  of  names  insnfiteleafc 
— A  certificate  reciting  acknowledg- 
ment by  J.  T.,  hut  containing  nothing 
to  identify  him  as  the  same  3.  T.  whc 
executed  the  deed,  has  been  held  in- 
sufficient.  Torrens  v.  Currle,  22  N- 
B.  342. 

[bi    OmleeloB  of  ahclettan  wmm. 

^Where  the  acknowledgment  pur- 
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him  other  recitals  is  a  fatal  defect.""  But^the 
certificate  will  not  be  very  strictly  constmed  in  this 
respect,  and  if  it  is  shown  with  reasonable  certainty 
that  the  mntor  made  the  acknowledgment  it  will  be 
Bufflcient?* 

Where  ther*  are  sereral  grantors  the  certificate 
shonld  show  that  each  of  them  acknowledged  but 
it  has  been  held  sofflcient  if  that  fact  can  be  fairly 
gathered  from  the  certificate.'^  notwithstanding  the 
use  of  the  singular  uiimb«'.'* 

Acknowledi^isiito  mad*  in  open  court  have  been 


upheld  in  some  eases,  althotigh  the  certificate  did  not 
show  who  made  the  acknowledgments  f  but  in,  other 
cases  the  defect  has  been  held  fatal."^ 

189]  (bb)  Omission  of  Name.*^  A  certificate 
which  omits  the  name  of  the  person  making  the  ac- 
knowledgment, without  otherwise  showing  that  such 
person  was  the  grantor  therein,  is  usually  r^iarded 
as  fatally  defective;"  but  the  omission  of  the  ae- 
knowledger'a  name  is  not  material  where  it  suffi- 
ciently appears  that  the  grantor  and  no  one  else 
appewed  and  acknowledged  the  instrument.** 


ported  to  have  been  made  by  "  

Harrar."  without  other  deslcnatlon 
of  the  person  making  the  acknowledg- 
ment,  it  was  held  Insufficient  to  con- 
vey the  UUe  of /"Jacob  Murrar"  HUw 
V.  HeCabe,  46  Hd.  77. 

[c]  ActecnriedjrmeBt  pnzportbiv  to 
k*  hf  jTsattt — ^whare  from  the  cer- 
tUloite  it  appears  that  the  acknowl- 
edgment was  made  by  the  grantee, 
ana  there  Is  nothlncr  else  to  Identify 
the  vrantor,  as  the  person  who  in 
fact  made  the  acknowledgment.  It  Is 
a  fatal  defect.  Maxwell  v.  HlKfflns, 
S8  Nebr.  «71,  67  NW  388;  Wood  v, 
Cochrane,  89  Vt  644. 

Jd]  Where  an  ackBowledgineiit 
ont  an  eBttsely  dlflerent  person 
<kent  ISM  one  algiilnr  the  deed,  it  was 
invalid,  and  therefore  not  self-prov- 
inr,  under  the  Etnabllns  Recording 
Act.  Powers  ▼  Hatter,  163  Ala.  636, 
44  S  8S9. 

[e]  Vvaoa  whoM  wmm  1>  ntb- 
metOt^A,  An  adcnowledgment  to  a 
lease  reciting  that  X<,  a  person  whose 
name  was  subscribed  to  the  Instru- 
ment, appeared  and  acknowledsed  It, 
without  stating  that  L  was  'Mihe  per^ 
son  named  In  the  Instrument."  was 
faUIly  defective,  films  v.  McI^ireD. 
117  Mo.  A.  67.  94  SW  792.  ^ 

[f]  Aoknowledgment  ontalde  of 
the  state. — If  an  Instrument  Is  ac- 
knowledged outside  New  York  state 
before  a  notarv  public,  the  omission 
from  his  certlncate  of  any  statement 
that  the  person  certified  as  executins 
it  was  "the  individual  described  in 
and  who  executed  the  foregoing  in- 
strument" constitutes  a  fatal  objec- 
tion to  Its  use  in  evidence  In  New 
York.  Goddard  v.  Bdimoll,  S4  Ulsc. 
381.  63  NTS  402. 

66.  Ala.~Power8  V.  Hatter,  162 
Ala.  636.  44  S  869.  See  also  Jones  t. 
ParkB,  22  Ala.  446. 

Conn. — ^Hayden  v.  Westcott,  11 
Conn.  129.  _  „ 

Hawaii. — Lienehan  v.  Akana,  6  Ha- 
waii 538. 

Iowa. — Bell  V.  Evans,  10  Iowa  363. 

Oh. — Smith  V.  Hunt.  13  Oh.  260,  42 
AmD  201. 

Pa. — Myers  v.  Boyd,  96  Pa.  427; 
Downing  v.  Gallagher,  2  Serg.  &  R. 
455. 

Vt.— Wood  V.  Cochrane,  89  Vt.  544. 
.  See  Simi  v.  McLaren,  117  Mo.  A. 
67.  94  SW  792. 

56.  Wilson  V.  Russell,  4  Dak.  376, 
31  NW  645;  Hughes  v.  Morris,  110  Mo. 
306.  19  SW  481;  Ctewer  v.  Shields,  40 
Pa.  Super.  400:  Ferguson  v.  Ricketts, 
(Tex.  Civ.  A.>  66  SW  976. 

"The  description  of  the  grantors 
Is  Bufflciently  certain,  if  their  iden- 
tity can  be  worked  out  through, 
ana  by  reference  to  the  conveyances 
and  certificates  of  acknowledgment 
thereto,  the  Identity  of  the  parties  be- 
ing clearly  shown  by  reference  the 
one  to  the  other,  and  this,  on  the 
maxim.  Id  certum  est  quod  certum 
reddi  jwtest."  Frederick  v.  Wilcox, 
119  Ala.  866,  868,  24  S  682,  72  AmSR 
9». 

[a]  CevtUoata  held  ff^niM^t  i 
A  certlflcate  of  acknowledgment  to 
a  deed,  stating  that  before  the  officer 
personally  came  grantor,  "to  me  well 
known,  and  acknowledged  he  signed 
and  delivered  the  foregoing  transfer 
for  the  purposes  and  considerations 
therein  stated,"  while  not  in  the  terms 
preaorlbed  by  statute.  Is  not  defec- 
tive, u  f^uc  to  Identify  the  Kima- 


tor  as  the  person  who  executed  the 
instrument,  or  falllnK  to  show  that 
the  grantor  made  the  acknowledg- 
ment to  the  ofncer.  Hays  v.  Tllson, 
18  Tex.  Civ.  A.  610,  46  SW  479. 

[b]  The  aofcBowlsdgnent  of  a  deed 
by  a  tmrteet  who  signed  the  instru- 
ment as  trustee.  Is  not' void  because 
the  certificate  describes  him  simply 
by  his  Individual  name  without  add- 
ing his  title.  Dall  v.  Hoore,  61  Mo. 
589.  See  also  Thomas  v.  Wilcox,  18 
8.  D.  625,  101  NW  1072. 

[o]  Aoknowledguent  by  deputy 
olert.  Where  a  tax  deed  is  executed 
by  the  deputy  county  clerk,  an  ac- 
knowledgment reciting  that  such  dep- 
uty county  clerk  e^peared  before  the 
acknowledging  officer,  and  that  he 
acknowledged  the  execution  of  the 
deed  by  him  "as  such  county  clerk," 
is  sufncient;  the  words,  "m  such 
county  clerk"  meaning  "as  such  dep- 
uty county  clerk."  Ward  t.  Waltera, 
68  Wis.  89,  22  NW  844. 

[dl  AtdaunrMUnMit  of  taurtror 
meat  •  par^^ozrto."— A  certlfl- 
cate of  acknowledgment  of  a  sheriffs 
deed,  stating  that  the  sherlfC,  "to  me 
personally  known  to  be  the  same  per- 
son described  In,  and  whose  name  Is 
subscribed  to,  the  above  instrument 
In  writing,  [appeared  before  me]  and 
acknowledged  that  he  executed  the 
same  as  sheriff  as  aforesaid"  suffi- 
ciently shows  that  the  person  who 
subscribed  the  deed  subscribed  and' 
acknowledged  It  "as  a  party  there- 
to." Cavender  v.  Smith,  6  Iowa  157, 
186. 

[el  Deed  br  town. — A  certlflcate 
which  shows  that  "on  the  twenty- 
ninth  day  of  September,  1862,  person- 
ally appeared  before  him,  David  Dor- 
rington.  Mayor  of  Fall  City,"  is  a 
sufncient  statement  of  the  identity 
of  the  grantor  In  a  deed  by  the  town. 
Burbank  v.  Ellis,  7  Nebr.  156. 

[f]  Vame  snttdsnt  without  de«l|r- 
natloa  as  grantor. — Colo.  Rev.  St.  o 
14  S  2,  provides  that  the  Justice,  tak- 
ing the  acknowledgment  of  a  chattel 
mortgage,  "shall  certify  the  same  in 
substance  as  follows:  This  mortgage 
was  acknowledged  before  me  by  A. 

B.,   (the  mortgagor)    this    day 

of  ."  It  was  held  that  a  certlfl- 
cate which  omitted  the  words  "the 
mortgagor,"  but  gave  the  name  of 
the  party,  was  sufficient,  as  the  words 
given  in  parentheses  In  the  statute 
were  merely  Intended  to  Indicate  th« 
name  to  be  inserted.  Chapin  v.  Whit- 
sett,  3  Colo.  316,  818. 

[r1  Woids  eqvlTalaut  to  statutory 
langiiage, — A  description  of  the  grant- 
or as  the  person  "whose  name  Is  sub- 
scribed to  the  within  instrument"  is 
a  substantial  equivalent  to  the  statu- 
tory expression  "described  in  and  who 
executed."  etc  Wilson  v.  Russell,  4 
Dak.  376,  31  NW  646. 

[hi  The  omission  of  the  words  *4n 
psTSon"  after  "appeared"  was  held 
not  fatal  where  the  certificate  stated 
that  the  grantor  was  personally 
known  to  the  officer,  and  appeared 
before  him  and  made  the  acknowledg- 
ment. Zimmerman  v.  Willard,  114 
HI.  364,  2  KB  70.  See  also  Scharfen- 
burg  V.  Bishop,  35  Iowa  60. 

Sf.  Threadgill  v.  Bickerstaff,  7 
Tex.  Civ.  A.  406,  26  SW  739.  See  also 
Kane  v.  Sholars,  41  Tex.  Civ.  A.  164. 
90  SW'  937 

aa  Brown  v.  Corbin,  111  Ind.  466, 
467,  SI  NB  176  (where  a  rvdtal  that 


"personally  appeared  Augustus  Palln. 
and  Nancy  J.  Palln,  his  wife,  acknowl- 
edged the  execution."  etc.,  was  held 
sumoient  to  show  acknowledgment  by 
both  husband  and  wife). 

6S.  Hughes  v.  Wright,  100  Tex. 
611,  101  SW  789,  123  AmSR  827,  11 
LRANS  648  and  note  [rev  (Civ.  A.) 
97  SW  526.  and  dist  Huff  v.  Webb^ 
64  Tex.  280.  But  see  Threadgill  v. 
Bickerstaff,  7  Tex.  Civ.  A.  40«,  2* 
SW  739. 

,  [a]  9vmfljiag  omlssioB  by  eon^ 
stmnton^— In  a  case  where  a  certlfl- 
cate of  acknowledgment  recited  >hat 
there  personally  appeared  before  the 
officer  S.  and  T.  "known  to  me  to  be 
the  person  whose  name  Is  subscribed 
to  the  foregoing  instrument,  and  ac- 
knowledged to  me"  the  execution  of 
the  instrument,  it  was  held  that  the- 
language  of  the  certlflcate  must  mean 
th^t  the  acknowledgment  was  by 
eaeh  of  them  because  it  was  an  aot 
whiah  oould  not  be  done  Jointly,  and 
the  word  "each"  could  be  supplied  by 
construction  so  as  to  make  the  lan- 
guage quoted  above  read:  "known  to 
me  to  be  the  persons  whose  names  are 
subscribed  to  the  foregoing  instru- 
ment, and  each  acknowledged  to  me." 
Hughes  v.  Wright,  lOO  Tex.  611.  101 
SW  789,  123  AmSR  827,  11  LRANS 
648  [rev  (Civ.  A.)  87  SW  625J. 

60.  Philips  V.  Ruble,  Lltt.  Sel. 
Cas.  (Ky.)  221;  Den  v.  Bryan,  6  N.  C. 
178,  5  AmD  526;  Peyton  v.  Carr,  86 
Va.  456,  7  SE  848;  Wise  v.  Postle- 
walt.  3  W.  Va.  462. 

61.  Crutchfleld  v.  Stewart,  10 
Terg.  <Tenn.)  237;  Malone  v.  Ste- 
vens, 2  Terg.  (Tenn.)  520;  Llpe  v. 
Mitchell,  2  Yerg.  (Tenn.)  400. 

63.  Olerloal  errors  or  omission 
genersUs'  see  suprafi  186. 

68.  Hayden  v.  Westcott,  11  Conn. 
129;  Hiss  v.  McCabe,  46  Md.  77;  Smith 
V.  Hunt,  13  Oh.  260.  42  AmD  201. 

AoknowledgBtwt  In  open  oout  see 
supra  S  188. 

[a]  The  presumption  that  the  of- 
ficer did  his  duty  la.  In  the  absence  of 
any  shgwing  to  the  contrary,  suffi- 
cient to  sustain  the  certlflcate.  Den 
V.  Bryan,  6  N.  C.  178,  6  AmD  526. 

64.  Ark, — Magness  v.  Arnold,  31 
Ark.  103. 

Iowa. — Tennis  v.  Olfford,  133  Iowa 
872,  110  NW  5^6:  Mllner  v.  Nelson, 
86  Iowa  462,  63  NW  405.  41  AmSR 
506,  19  LRA  279  and  note. 

Minn. — Larson  v.  Eisner,  93  Minn. 
303,  101  NW  307,  2  AnnCaa  989  and 
note. 

Mo. — Wllcoxon  V.  Osbom,  77  Mo. 

621. 

W.  Va.— Wise  V.  Postlewalt,  i  W. 

Va.  452. 

[a]  Plaoe  for  name  of  ffnutor  Mt 
blank.-  ^A  certlflcate  in  these  or  equiv- 
alent words:    "Personally  came  . 

to  me  known  to  be  the  identical  per- 
son whose  name  Is  affixed  to  the  fore- 
going instrument  as  grantor,"  etc., 
the  grantor  being  nowhere  named  tr 
the  certlflcate,  is  not  fatally  defect- 
ive, the  name  being  supplied  by  refer- 
ence to  the  body  of  the  deed.  Magnect 
V.  Arnold,  31  Ark.  103;  Sanford  v. 
Bulkley,  80  Conn.  344  [dlst  Hayden 
v.  Westcott,  11  Conn.  129];  Tennis  v. 
Olfford,  133  Iowa  372,  110  NW  586; 
Mllner  v.  Nelson.  86  Iowa  462.  467,  63 
NW  406;  Larson  v.  Eisner,  93  Minn. 
SOI,  101  NW  807,  I  AnnCas  889; 
Pickett  T.  Doe,  18  Miss.  470,  48  AmD 
6S8;  WUeoanm  v.  jQAom,  77.  ISr 
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190]  ice)  Variance  as  to  Name.*^  A  mate- 
rial variance  between  the  name  of  the  grantor  as 
given  in  the  instrument  and  as  given  in  the  certifi- 
cate will  render  the  certificate  invalid,  where  it  does 
not  otherwise  appear  that  the  two  names  apply  to 
the  same  person;*^  but  where,  from  an  inspection  of 
the  whole  instrument,  it  appears  with  reasonable  cer- 
tainty that  the  person  who  acknowledged  was  the 
ohe  who  executed  it,  the  clerical  error  in  stating  the 
name  of  the  grantor  will  not  invalidate  the  instru- 
ment." Where  the  grantor  in  signing  the  instru- 
ment uses  only  the  initial  of  his  christian  name,  the 


fact  that  in  the  oertifieate  such  name  is  spdled  out 
in  full  will  not  constitute  a  defeet.** 

191]  bb.  Acknowledgment  by  Agent  or  At- 
torney.^ A  certificate  of  acknowledgment  by  an 
agent  or  attorney  must  show  that  it  was  made  bj 
such  agent  or  attorney'"  in  behalf  of  the  principal;'^ 
but  no  particular  set  of  words  is  necessary,  in  the 
absence  of  express  statutory  requirement,  to  show 
that  he  made  the  acknowledgment  in  his  representa- 
tive and  not  his  private  capacity.  If  that  fact  can 
be  gathered  from  a  consideration  of  the  certificate 
in  connection  wJkth  the  deed  it  is  enough.'^  Thus, 


fl21;  Clewer  v.  Shields,  40  Pa.  Super, 
400.  See  also  Livingston  v.  Kettelle, 
e  111.  116.  41  AmD  16l;  Wlae  v.  Poatle- 
walt,  3  W.  Va.  452. 

Where  the  certificate  of  acknowl- 
ed^ent  of  a  deed  of  a  -wife's  real 
estate  recited  that  there  came  before 
the  notary  "the  above  named  ,  .  . 
and  acknowledged  the  foreffdlne  in- 
denture to  be  their  act  and  deed  and 
desired  the  same  to  be  recorded  as 
such,"  and  the  certificate  also  recited 
that  the  wife  had  been  "examined 
sepKrate  and  apart  from  her  said 
husband  .  .  .  without  any  coer- 
cion or  compulsion  of  her  said  hus- 
band," It  was  held  that  the  certificate 
showed  on  its  face  that  the  husband 
had  acknowledged  the  deed,  and  that 
the  deed  passed  a  good  title  as  to 
his  Interest  In  the  property  coRT«yed. 
Clewer  t.  Shields,  40  Pa.  Super.  400, 
401. 

[bl  nwUFi  decd^In  the  certifi- 
cate of  an  acknowledgment  of  a  deed 
from  a  sheriff  taken  by  a  probate 
clerk,  the  clerk  inadvertently  omitted 
the  name  of  the  sheriff  from  the  ac- 
knowledgment, which  read  as  follows; 
"Personally  appeared  before  me, 
George  Crockett,  clerk  of  the  probate 
court,  in  and  for  said  county,  whose 
name  is  subscribed  to  the  within  deed, 
as  such,  who  acknowledged  that  he 
signed,  sealed,  and  delivered  the 
same,''  etc.,  being  perfectly  regular 
In  other  rejn>eeta.  It  was  held  that 
as  it  was  clearly  apparent  from  the 
certificate  that  the  sheriff  was  the 
person  who  made  the  acknowledg- 
ment, the  omtsBlon  of  his  name  did 
not  vitiate  it.  Pickett  v.  Do^  IS 
Miss.  470,  472.  4S  AmD  621. 

65.  Olerioal  errOTS  or  oaalMloiui 
renesallT  see  supra  I  186. 

66.  Powers  V.  Hatter,  152  Ala.  686. 
44  S  859.  ^  ^ 

[a]  Applications  of  rule, — The 
following  variances  have  been  held 
fatal  to  the  validity  of  the  certificate: 
(1)  Deed  signed  by  "Geo.  H.  Case"; 
certificate  reciting  execution  by  "Geo. 
H.  Crane."  Hell  v.  Redden,  38  Kan. 
255,  1$  P  743.  (2)  Deed  signed  by 
"Harmon  S";  certificate  reciting  ac- 
knowledgment by  "Hiram  S."'  Booth- 
royd  V.  Engles,  23  Ml<jh.  19.  (3)  Deed 
signed  by  "F.  W.  Chandler";  certifi- 
cate reciting  acknowledgment  by  "T. 
W.  Chandler."  Carleton  v,  Lom- 
bardl,  81  Tex.  355,  16  SW  1081.  <4) 
Deed  signed  by  "Jonas  B";  certificate 
reciting  acknowledgment  by  "James 
n."  Stephens  v.  Motl,  81  Tex.  115,  16 
SW  731.  (5>  Deed  signed  by  TRobert 
Gaines";  certificate  reciting  acknowl- 
edgment by  "Robert  Lewis."  Minor 
V.  Powers,  (Tex.  Civ.  A.)  88  SW  400. 
(6>  Deed  signed  "F.  M.  McKlnzle"; 
certificate  reciting*  acknowledgment 
by  "F.  M.  UcKezle."  HcKlnxle  v. 
Stafford.  S  Tex.  Civ.  A.  121,  27  SW 
790. 

67.  Ala. — Mlddlebrooks  v.  Ste- 
phens, 148  Ala.  230,  41  8  736. 

Iowa. — Pax  ton  v.  Ross,  89  Iowa 
661,  57  NW  428. 

Ky. — Kentucky  Land,  etc.,  Co.  v. 
Crabtree.  113  Ky.  922,  70  SW  31,  24 
KyL  748;  Oedges  v.  Western  Baptist 
Theological  Inst.,  13  B.  Mon.  620. 

Minn: — Rodes  v.  St.  Anthony,  eta. 
El.  Co..  49  Minn.  870,  52  NW  87; 
Rogers  v.  Manley.  46  Minn.  408,  49 
NW  Z94;  Bnmswiclc-BaUEe-Collender 


Co.  V.  Braekett.  87  Minn.  68,  SS  NW 

214. 

Mo. — Agan  v.  Shannon.  108  Mo.  661, 
16  SW  757  [overr  Lincoln  T.  Thomp- 
son, 75  Mo.  613]. 

N.  C— Mitchell  V.  Bridgers,  118  N. 
C.  63,  18  SE  91. 

Tex. — Cheek  v.  Herndon,  82  Tex. 
146,  17  SW  763;  Copelln  v.  Shuler,  6 
SW  668:  Taylor  v.  SlUlman,  (Civ.  A.) 
108  SW  1011;  Kane  v.  Sholars,  41 
Tex.  Ctv.  A.  164,  90  8W  937;  AmaU 
V.  Newcomb,  89  Tex.  ClT.  A.  621,  69 
SW  92. 

Vt. — Chandler  t.  Spear,  SS  Vt  388. 
N.  B.— Briggs  T.  McBrlde,  17  N.  6. 

663. 

[a]  Applloation  of  ml*. — ^Where 
a  deed  was  signed  "James  M.  B.," 
and  the  certificate  of  acknowledg- 
ment stated  that  "this  deed  from 
Jamea  M.  Barclay  .  .  .  was  this 
day  produced  ...  by  the  said 
John  L.  Barclay."  eta.  It  was  held 
that  It  was  apparent  that  the  words 
"John  L,"  were  a  mistake,  and  the 
certificate  was  sufficient.  Kentucky 
Land,  etc.,  Co.  v.  Crabtree,  113  Ky. 
922,  »43,  70  SW  31.  24  KyL  748. 

[hi  rr«nuBptio&  that  varianoe  dm 
to  olezloal  error.— Where  the  certifi- 
cate of  acknowledgment  of  a  deed 
Identifies  the  i>arty  as  known  to  the 
officer  to  be  the  person  who  executed 
the  same,  the  fact  that  the  name  of 
such  psrty  appears  in  the  certificate 
as  "Btrleber,"  whereas  the  name 
signed  to  the  deed  Is  "Schrleber,"  will 
be  presumed  to  be  the  result  of  a 
clerical  error  merely  and  will  not 
vitiate  the  acknowledgment.  Rodes 
V.  St.  Anthony,  etc.,  Eu.  Ca,  48  Minn. 
370,  62  NW  27. 

[cj  The  eaxtUoat*  suT  Mfer  to 
the  body  of  the  OMd,  identifying  the 

?rantor  named  therein  as  the  one  re- 
erred  to  In  the  certificate.    Bell  v. 
Bvans.  10  Iowa  S53. 

Cd]  Same  enror  in  sltfnatnie  a&d 
oertlfloat*. — Where  the  certificate  of 
a  wife's  acknowledgment  of  a  home- 
stead mortgage  recites  that  "the  with- 
in named  S.  E.  Shetton,  known  to 
me  to  be  the  wife  of  the  said  A.  J. 
Shelton,  who,  being  by  me  examined 
.  .  touching  her  signature  to  the 
within  mortgage,  acknowledged  that 
she  signed  tne  same,"  the  mortgage 
being  signed  S.  E.  S.,  the  wife  cannot 
take  advantage  of  the  fact  that  her 
true  name  was  L.  E.  B.  Shelton  v. 
Aultman,  eta,  Co..  82  Ala.  315,  316, 
8  S  232 

[el  The  idem  sonaiis  nle  has  been 
applied  in  a  case  where  the  grantor's 
name  was  written  "Arnold"  Instead 
of  "Amall."  Amall  v,  Newcomb,  29 
Tex.  Civ.  A.  621,  69  SW  92. 

68.  Paxton  v.  Rosa,  89  Iowa  661. 
57  NW  428;  Copelln  v.  Shuler.  (Tex.l 
6  SW  668;  Briggs  V.  McBrlde.  17  N. 
B.  663. 

[a]  BnJBolaat  showing  that  both 
names  belong  to  same  person, — ^Where 
one  of  the  grantors  was  described  fn 
the  body  of  the  deed  as  "Robert  P. 
McClIntock,"  but  the  deed  was  signed 
"R.  Parker  McClintod^*  it  was  neld 
that  a  statement  in  the  certificate  of 
acknowledgment  that  the  deed  was 
acknowledged  by  "Robert  P.  McClin- 
tock"  was  stifflclent  to  show  that  he 
and  "R  Parker  McCllntook"  were  one 
and  the  same  person.  Grand  Tower 
Min„  etc..  Co.  v.  Olll,  111  111.  641. 

69.  Vows*  Of  acsBt  ec  attozmsr  to 


aoknowledffo  for  vriaelpal  see  avipi^ 

18  90,  91. 

70.  Tiger  v.  Button  Land  Co.,  91 
Nebr.  63,  186  NW  S68,>  41  LRANS  80S. 
AnnCasl913D  97  and  note  [mod  reh 
91  Nebr.  483,  186  NW  46]  (holding 
that,  where  an  attorney  In  fact  exe- 
cutes a  deed  for  his  principal,  he  can- 
not complete  the  execution  by  an 
acknowledgment  which  recites  that 
the  principal  personally  appeared  be- 
fore the  notary  and  acknowledged  the 
execution  of  the  deed  to  be  his  volun- 
tary act,  but  auch  acknowledgment 
must  state  the  truth  and  recite  that 
It  Is  made  by  the  attorney  In  fact  in 
his  representative  capacity). 

71.  Pfelffer  v,  CresS^ey,  86  IlL  A. 
111.  See  also  Campbell  v.  Hough,  78 
N.  J.  Bq.  601,  68  A  759. 

[a]  OertUloate  hold  ttmlBol«nt. — 
A  recital  of  acknowledgment  "by 
OHve  Mathls,  the  duly  appointed  at- 
torney In  fact  for  W.  F.  Ryon  and 
Florence  P.  Kyon.  his  wife,"  was  In- 
sufficient as  not  showing  acknowledg- 
ment either  by  or  for  the  grantors. 
Pfelffer  v.  Crespey,  85  111.  A.  Ill,  114- 

[h]  A  deed  exeonted  br  sevsnl 
attorneys  In  fact  must  be  acknowl- 
edged by  them  all  as  the  act  and  deed 
of  their  principal,  and  not  as  their 
own.  Peters  v.  Condron.  2  Serg.  A: 
R.  (Pa.)  80.  See  also  Hevner  T.  Slat- 
thews,  4  App.  (D.  C.)  380. 

78.  Robinson  v.  Mauldln,  11  Ala. 
977;  Little  v.  ^eatherford,  68  Tex. 
638;  Mosea  T.  Dibrell,  2  Tex.  Civ.  A. 
457.  21  SW  414.  See  also  Onion  v. 
Hall.  1  Harr.  ft  H.  (Md.)  178. 

[a]  A  VMMal  that  Ui«  pstaulpal 
appMzad  hr  Ua  attonur  and  that 
the  latter  acknowledged  the  Instru- 
ment is  sufilclent.  Talbert  T.  Stew- 
art, 39  Cal.  602;  Bigelow  T.  Uvlng- 
ston,  28  Minn.  57,  9  NW  81;  MoAdow 
V.  Black,  6  Mont.  601,  18  P  377;  Fer- 
guson V.  RIcketts,  (Tex.  Civ.  A.)  66 
SW  975  [rev  on  other  grounds  93  Tex. 
565,  57  SW  19]. 

[h]  Onardlan's  deed  of  ward's 
land. — ^Where  a  deed  of  a  ward's  land 
executed  by  a  guardian  under  a  de- 
cree was  Blgned  "W.  M.  Duncanson, 
guardian  for  Mircla  Bumes,"  and  ac- 
knowledged "to  be  his  act  and  deed 
as  guardian  aforesaid,  and  thereby 
the  act  and  deed  of  the  said  Marcia,". 
it  was  held  sufficient.  Van  Ness  v. 
tJ.  S.  Bank,  18  Pet.  (V.  8.)  IT.  20.  10 
L.  ed.  38.  T 

[c]    The  following  forms  of  osrtUU 
oata  have  been  held  snfllotsnti  (1) 
"Before     the  undersigned 
came  J.  M.  Bloomfleld,  agent  for  N. 
W.  Burrls  and  R,  S.  Cox,  who  are 

fiersonally  known  to  me  to  be  the 
dentlcal  persona  whose  names  are 
affixed  to  the  foregoing  bill  of  sale, 
as  grantors,  and  they  acknowledged 
the  same  to  be  their  Toluntary  act 
and  deed."  Sowden  v.  Craig,  29  Iowa 
156.  157,  96  AmD  126. 

(2)  "Personally  came  before  me 
James  O.  Gill,  by  his  attorney  in  fact, 
Robert  Wbitacre.  the  Bigner  and 
sealer  of  the  foregoing  deed,  and  ac- 
knowledged the  same  to  be  his  own 
free  act  and  deed."  Bigelow  t.  Liv- 
ingston, 28  Minn.  57,  60.  9  NW  81. 

(3)  "Personally  appeared  before 
me,  .  .  .  L.  M.  Blatdc,  by  Z.  H. 
Daniels,  one  of  his  atttH'neys  In  fact, 
and  who  is  personally  known  to  me 
to  be  the  person  deaorllMa  In,"  etc 
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where  an  instrament  by  husband  end  wife  is  ac- 
knowledged by  the  husband  in  his  own  behalf  and 
aa  attorney  in  fact  for  the  wife,  the  certificate  is 
sufficient  if  it  dearly  shows  that  the  husband  ac- 
knowledged in  both  his  individual  and  representa- 
tive capacities,  and  that  in  the  latter  capaiuty  he 
acknowledged  the  deed  in  behalf  of  his  principal 
named  in  the  certificate/" 

The  proof  oi  the  agent's  authority  need  not  be 
stated  in  the  certificate ;  a  recital  that  he  is  the  duly 


authorized  agent  of  the  grantor'  is  sufficient  J* 

192]    cc.  Acknowledgment  for  Corporation/' 

The  certificate  of  an  acknowledgment  by  a  corpora- 
tion must  contain  enough  to  show  that  the  acknowl- 
edgment was  the  act  of  the  corporation  and  not  of 
the  individual  who  made  it,^"  and  should  show, 
when  read  in  connection  with  the  deed,  that  such 
person  was  authorized  to  act  in  behalf  of  the  cor- 
poration,^^ and  acknowledged  the  instrument  to  be 
the  act  and  deed  of  the  corporation/" 


UcAdow  V.  Black,  9  U<mt.  601.  IS  P 
S77. 

<4)  "Came  R.  W.  B.  Martin  by  his 
attorney,  Jno.  8.  Martin,  the  erantor, 
with  whom  I  am  personally  acquaint- 
ed, and  acknowledged  that  he  signed, 
sealed,  and  delivered  the  foregoing 
instrument,"  etc.  Ferguson  v.  Blclt- 
etts.  <Tex.  Civ.  A.)  65  SW  975.  976 
[rev  on  other  grounda  93  Tmi.  6K,  6^ 
SW  19]. 

(5)  "Peraonally  appeared  M.  R. 
May,  agent  and  attorney  In  fact  for 
H.  B.  Moaea  and  Amanda  Shed,  of 
Pike  County,  Georgia,  to  me  well 
known,  formerly  of  the  county  of 
Freestone,  to  me  personally  known, 
who  signed  the  names  of  said  Moses 
and  Shed  as  their  agent  and  attorney 
In  ^ct.  and  being  by  me  duly 
Bworn,.  signed  and  acknowledged  the 
execution  of  the  foregoing  deed 
.  .  .  and  delivered  the  same  as 
their  binding  act,"  eta  Moses  v. 
Ulbrelt,  2  Tex.  Civ.  A.  461,  4«0.  21 
SW  414. 

73.  Munger  v.  Baldrldge,  41  Kan. 
236,  21  P  169,  13  AmSR  273.  See 
also  Carotan  v.  Toran,  104  App.  Dlv. 
488.  93  NTS  935. 

[a]  OsrUflcates  lielA  rafllQisiit. — 
<1)  Where  a  deed  was  acknowledged 
by  the  husband  for  himself  as  at- 
torney in  fact  for  hia  wife,  a  certifi- 
cate was  held  sufficient  which 
recited  the  appearance  of  "D.  S.  Mun- 
ger and  Julia  P.  Munger  his  wife,  by 
D.  S.  Munger,  her  attorney  in  fact, 
who  are  personally  known  to  me  to 
be  the  same  persons  who  executed  the 
foregoing  Instrument  of  writing,  and 
duly  acknowledged,"  etc.  Munnr  v. 
Baldrldge,  41  Kan.  216.  829,  21  P  1S9, 
13  AmSR  27S. 

(2)  A  certificate  of  acknowledg- 
ment to  a  mortgage,  executed  by  a 
husband  for  himself  and  as  attorney 
in  fact  for  his  wife,  which,  after  the 
usual  acknowledgment  by  him,  con- 
tinues, "And  I  do  further  certify  that 
personally  appeared  Peter  Voorhees, 
personally  known  to  me  to  be  the 
name  iierson  whose  name  Is  sub- 
scribed to  the  within  Instrument  as 
the  attorney  in  fact  of  Mary  A.  Voor- 
hees, hla  wife,  and  the  said  Peter 
Voorhees,  duly  acknowledged  to  me 
that  he  subscribed  the  name  ox  Mary 
A.  Voorhees,  thereto  as  principal,  and 
hlg  own  as  attorney  In  fact,"  auin- 
clently  shows  his  acknowledRtnent  In 
behalf  of  hla  wife  as  well  as  In  his 
own  behalf.  Richmond  v.  Voorhees. 
10  Wash.  316.  321,  38  F  1014. 

74.  Detroit  v.  Jackson,  1  Dougl. 
(Mich.)  106. 

[a]  niwtratlon. — An  omcer  tak- 
ing the  acknowledgment  of  an  Instru- 
ment executed  by  an  attorney  need 
not  certify  that  he  knew  that  the 
attorney  was  the  attorney,  or  that 
the  power  of  attorney  was  exhihlted 
and  known  to  him.  Goodhue  v.  Cam- 
eron, 142  App.  Div.  470.  127  NTS  120. 

[b]  "Wliaii  the  instrament  is  of- 
fered in  STideBce  the  authority  of  the 
a^ent  to  execute  It  must  be  duly 
proved,  Elliott  v.  Pearce.  20  Ark. 
508.    See  also  Job  v.  Tebbetts,  9  IlL 

76.  Showliig  as  to  ofltcer's  knowl- 
edge of  ld«nti^  and  oflloial  oharacter 
of  ackBOWledffer  see  infra  ti  194-197. 

Who  may  make  ackaowMMrment  on 
behalf  of  corporation  see  supra  9  9''>- 

76.  Howe  Mach.  Co.  v.  Avety,  16 
Hun  (N.  T.)  555;  Gessner  v.  Mlnne- 
^lls^^etc  R.  Co..  15  N.  D.  560,  108 

[1  C.  J-641 


[a]   OextUMt*  d«fMttv»^ 

Where  the  grantor  In  a  chattel  mort- 
gage was  a  corporation,  and  the 
certlflcate  stated  that  the  acknowledg- 
ment was  made  by  "James  B.  Rielly, 
Secfy  and  Francis  W.  Corey,  Prea't, 
the  mortgagors  therein  named,"  it  was 
held  to  be  fatally  defective.  Chicago 
First  Nat.  Bank  v.  Baker,  62  111.  A. 
1B4  [all  161  111.  281,  43  NB  1074]. 

77.  Bennett  v.  Knowles,  66  Minn. 
4.  68  NW  HI;  Smith  v.  Guarantee 
Dental  Co.,  1  NYClvProcNS  87,  114 
NTS  867:  WtthMll  v.  Murphy.  154 
N.  C.  82,  69  SB  748;  Holt  v.  Metropoli- 
tan Trust  Co..  11  8.  D.  456,  7S  ^W 
947. 

[a]    Oertlfloat*  htid  insnfllclent. — 

Where  the  certificate  of  acknowledg- 
ment to  an  assignment  for  the  benefit 
of  creditors  by  a  corporation  was  as 
follows:  "On  the  15th  day  of  July, 
A.  D.  1895,  before  me,  a  notary  pub- 
lic within  and  for  said  county,  per- 
sonally appeared  W.  A.  Dunlap,  who 
acknowledged  that  he  la  president 
of  the  within  corporation,  and  that 
he  signed  the  foregoing  deed  as  its 
president,  and  that  he  has  been  duly 
authorized  to  algn  the  same  by  the 
board  of  directors  of  said  corpora- 
tion, to  me  known  to  be  the  person 
described  in  and  who  executed  the 
foregoing  Instrument,  and  acknowl- 
edged that  he  executed  the  same  as 
his  free  act  and  deed,"  and  it  was 
shown  that  the  corporation  had  no 
corporate  seal  and  the  deed  In  ques- 
tion contained  no  recitals  to  the  ef- 
fect that  the  assignment  was  made 
by  the  authority  of  the  directors  or 
stockholders  of  the  corporation  or 
that  any  officer  or  person  was  author- 
ized to  make  it,  it  was  held  that  the 
certlflcate  did  not  state  any  fact 
which  would  show  prima  facie  In  the 
absence  of  the  corporate  seal  on  the 
deed  that  the  person  making  the  ac- 
knowledgment was '  authorized  to 
execute  the  deed,  and  that  It  was  not 
possible  by  any  reasonable  construc- 
tion of  the  certlflcate,  however  liber- 
al, to  apell  out  in  the  absence  of  the 
corporate  seal  the  essential  requisites 
of  a  valid  acknowledgment  of  a  deed 
by  a  corporation.  Bennett  v.  Knowles, 
66  Minn.  4,  8.  68  KW  111. 

n>]  XsnSoiant  abowlaff  of  oflda! 
OhMaetwri^The  mere  designation  of 
the  acknowledgers  as  president  and 
cashier  of  the  bank  by  which  the  in- 
strument purported  to  have  been 
executed  was  held  Insufficient  to  es- 
tablish their  official  character  and 
authority  to  execute,  where  the  cer- 
tlflcate did  not  certify  or  state  that 
they  were  such  officerH.  Klemme  v. 
McT.ay,  68  Iowa  15S.  26  NW  53. 

[c]  Snfllclent  showing  of  authori- 
ty.— A  notary's  certlflcate  of  acknowl- 
edgment of  a  conveyance  by  a 
corporation  which  states  that  It  was 
acknowledged  by  "Thomas  L.  Ros- 
ser,  Pres..''^Is  not  defective  where  the 
conveyance  was  signed  by  the  "Min- 
neapolis Improvement  Company,  by 
Thomas  Xj.  Rosser.  President."  Ban- 
ner v.  Rosser.  96  Va.  238.  31  SE  67. 

[d]  Certlfloate  not  stating  ollloial 
cbamoter. — An  acknowledgment  on  a 
deed  signed  by  E\  aa  president,  and 
C,  as  treasurer,  of  a  corporation,  and 
acknowledged,  "Personally  nppearinc, 
the  above  named  David  C.  French 
and  Ephralm  S.  Calley,  acknowledeed 
the  foregoing  instrument  to  be  their 
voluntary  act  and  deed,"  has  been 
held  sufficient.  Tenney  v.  East  War- 
ren Lumber  Co.,  41  K.  B.  S43,  344. 


But  see  Klemme  t.  McLar,  68  Iowa 
158,  26  NW  5S  (where  the  certlflcate 
was  held  Invalid  because  not  stating 
the  olllclal  character  of  the  acknowl- 
edgers, although  they  wer9  so  desig- 
nated in  the  Instrument). 

[e]  MftyO'  Pn»  tern,  of  tMj. — 
Where  a  city  cnarter  authorizes  the 
appointment  of  a  mayor  pro  tempore, 
a  certlflcate  of  acknowledgment  pur- 
porting to  have  been  executed  by  such 
an  officer,  wherein  It  Is  stated  that 
the  person  executing  the  deed  for  a 
corporation  was  personally  known  to 
the  officer  as  the  identical  person 
whose  name  was  affixed  to  the  deed 
aa  president  pro  tempore  of  the  city 
council  and  acting  mayor  of  the  city, 
and  that  he  acknowledged  the  Instru- 
ment to  be  his  voluntary  act  and  deed 
as  such  president  and  acting  mayor, 
etc,  was  held  to  show  Eufficlently  the 
official  character  of  the  acknowledg- 
ing party.  Middleton  Sav.  Bank  v. 
Dubuque.  19  Iowa  467. 

[f]  Fz«snmptloii  of  authority  aris- 
ing from  oertuloato. — (1)  Where  the 
conveyance  purports  to  have  been 
executed  and  acknowledged  by  per- 
sons duly  authorized  to  act  in  behalf 
of  the  corporation,  and  the  certlfl- 
cate recites  that  they  were  such,  a 
presumption  arises  In  favor  of  their 
authority  (Morris  v.  Kell,  20-  Minn. 
531 ;  Johnson  v.  Bush,  3  Barb.  Ch. 
(N.  T.)  207;  Shaffer  v.  Hahn.  Ill  N. 
C.  1.  15  SE  1033),  (2)  although  this 
may  be  overcome  by  proof  to  the 
contrary  (Johnson  -v.  Bush,  3  Barb. 
Ch.  (N.  T.)  207).  Presumptions  In 
support  of  certlflcate  generally  see 
infra  SS  275-276. 

78.  Chicago  First.  Nat.  Bank  v. 
Baker,  62  III.  A.  154  [afl  161  111.  281, 
43  NE  1074];  Withrell  v.  Murphy.  154 
N.  C.  82,  69  SE  748;  Gesaner  v.  Minne- 
apolis, etc.,  R.  Co..  15  N.  D.  560,  108 
NW  786.  See  alao  Hoopes  v.  Auburn 
Water  Works  Co.,  37  Hun  (N.  T.) 
568   [air  109  N.  T.  635.  16  NE  ^81j, 

[a]  Certlflcate  held  InstiiBoient^- 
Where  the  certlflcate  of  the  acknowl- 
edgment of  a  chattel  mortgaRC  by  a 
corporation  recited  acknowledgment 
"by  the  above  named  James  B.  Rlelly, 
Secretary,  and  Francis  W.  Corey, 
President,  the  mortgagors  therein 
named,"  but  neither  James  B.  Rielly 
nor  Panels  W.  Corey  were  above 
named,  nor  were  they  "the  mort- 
gagors therein  named,"  it  was  held 
that  the  certlflcate  was  inaufflclent 
because  It  did  not  certify  that  the 
corporation  acknowledged,  or  that 
the  persons  named  were  the  secretary 
and  president  of  the  mortgagor  cor- 
poration, or  that  they  acknowledged 
In  behalf  of  and  as  offlcers  of  such 
corporation.  CSiicago  First  Nat. 
Bank  V.  Baker,  «2  Iir  A.  154  [aff  161 
111.  281,  43  NE  1074]. 

[b]  Certlfloate  held  snttoient. — 
Where  the  certificate  of  acknowledg- 
ment of  a  general  assignment  by  a 
foreign  corporation  for  the  benefit  of 
creditors  stated  that  the  president 
appeared  before  a  notary,  and,  on  be- 
ing dulv  sworn,  deposed  that  he  wan 
president  thereof,  and  that  the  seal 
affixed  was  ihe  corporation's  seal,  and 
that  the  instrument  was  signed  In 
its  behalf  by  authority  of  Its  board 
of  directors  and  himself,  and  he  ac- 
knowledged the  Instrument  to  be  its 
free  act  and  deed,  It  was  sufficient. 
Mattpr  of  Hulbert,  38  App.  DIv.  823, 
fi7  NTS  38  {rev  on  other  grounds  160 
N.  Y.  9,  54  NE  571]. 

[«]    "Act  Of  tlM  eocpontloB.'^ 
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Wliera  special  statntory  proviaions  prescribe  the 
form  or  contents  of  certificates  of  acknowledgments 
by  corporations,  such  provisions  must  be  substan- 
tially complied  with.'" 

Where  no  special  form  is  prescribed  by  statute" 
a  certificate  is  sufficient  which  identifies  the  sub- 
scriber, specifies  the  writing  subscribed,  states  the 
capacity  in  which  he  executes,  and  certifies  his 
acknowledgment  thereof." 

A  snbstuitial  showing  of  the  requisite  facts  is.  all 
that  is  required;*'  and  where  the  instrument  pur- 
ports to  be  the  act  of  the  corporation  the  certificate 
will  not,  according  to  the  preponderuice  of  an- 
thority,  be  held  defective  merely  bemuse  it  recites 
that  the  person  or  persons  who  executed  it  in  behalf 
of  and  under  authority  from  the  corporation  ac- 


knowledged it  to  be  "his"  or  "their"  aet  and  deed 
instead  of  that  of  the  corporation." 

193]  dd.  Acknowledgment  for  FartOflnUp.** 
A  certificate  of  an  acknowle^ment  by  a  partner- 
ship, to  be  effectual,  must  identify  the  person  or 
persons  who  made  the  acknowledgment."  In  the 
absence  of  any  form  prescribed  by  statute  no  special 
form  is  necessary  for  the  certificate  of  a  partnership 
acknowle^^ent,"  and  in  the  case  of  .an  instrument 
which  one  partner  has  implied  authority  to  execute 
for  the  firm"  it  is  usuaJ^  aufl&eient  that  the  eertifi- 
eate  recites  that  the  person  acknowle^ing  the 
instrument  is  a  member  of  the  flrm,"  and  it  baa  been 
held  not  necessaiy  to  state  that  aneh  person  was 
authorized  by  the  other  members  to  acknowledge  in 
behalf  of  the  partnership." 


Under  Tex.  Rev.  St.  art  SOO,  requiring 
that  an  officer  of  a  corporation 
executlnK  a  deed  In  behalf  of  such 
corporation  shall  acknowledgre  such 
Instrument  to  be  "the  act  of  the  cor- 
poration," an  acknowledffnient  by  the 
officer  stating  tiiat  he  «xecutea  the 
deed  for  the  purpose  therein  expressed 
1b  a  sufficient  compliance  with  the 
statute.  Batlard  v.  Carmlchael,  83 
Tex.  S&S,  18  8W  734;  Muller  v.  Boone, 
63  Tex.  91. 

[d]  Tax  dMd  In  name  of  stats  nA 
wtvaij. — Under  a  statute  requiring 
the  county  clerk  to  execute  tax  deeds 
In  the  name  of  the  state  and  county, 
as  grantors,  a  recital  that  the  clerk 
acknowledged  such  deed  "to  be  the 
free  act  and  deed  of  said  county  and 
state,  for  the  use  and  purpose  therein 
named."  was  held  sufficient.  Wilson 
V.  Henry.  40  Wis.  &94. 

79.  Geasner  v.  Minneapolis,  etc., 
R.  Co.,  15  N.  D.  560.  108  NW  786:  Mur- 
ray V.  Beal,  23  Utah  548,  65  P  728. 

[a]  Zllasttatlon. — certificate  of 
acknowledgment  of  a  deed  convey- 
ing real  estate  by  a  corporation, 
which  falls  to  show  that  the  officer 
or  agent  executing  It  was  sworn,  and 
deposed  to  the  facts  contained  in  the 
certificate,  as  required  by  Code  c  73 
f  6,  is  fatally  defective  and  does  not 
entitle  such  deed  to  be  recorded.  Ab- 
ney  v.  Ohio  Lumber,  etc.,  Co..  46  W. 
Va.  446,  32  8&  256. 

rbi    nRtBts  evmvutiT*.— Acts 

<lg83)  p  20,  giving  a  form  for  the 
certlfleate  of  a  corporate  acknowledg- 
ment, was  merely  additional  to  exist- 
ing statutes  on  the  subject,  and  a 
certificate  In  compliance  with  the 
previous  statutes  was  sufficient,  al- 
though not  following  exactly  the  form 
provided  by  the  act  of  18X3.  Huse  T. 
Amea,  104  Mo.  91.  16  8W  966. 

[c]  ■ukstavttel  oomfiUaBos  with 
atatats.  Where  an  instrument  exe- 
cuted hy  a  corporation  was  signed  by 
the  vice  president,  attested  by  the 
secretary,  and  the  corporate  seal  at- 
tached, and  both  omcers  acknowl- 
edged the  execution  of  the  Instrument 
by  them  as  the  act  and  deed  of  the 
corporation,  and  the  secretary  made 
affidavit  that  he  was  such  officer  and 
that  the  seal  was  the  corporate  seal 
and  was  affixed  by  order  of  the  board 
of  directors,  this  was  a  substantial 
compliance  with  Iav/b  (1883)  c  99, 
AS  amended  by  IjawB  (1889)  c  118. 
Bowers  v.  Hechtman,  46  Minn.  238, 
47  NW  792. 

50.  OcaeTSl  nda  as  to  oontents 
and  snlBcdaiioy  of  oertUleate  where  no 
form  Is  presorihed  hj  statute  see 
supra  B  182. 

[a]  In  Hsw  Totk  no  special  form 
)s  necensary  for  the  certificate  of  an 
acknowledgment  by  a  corporation. 
Pruyne  v.  Adams  Furniture,  etc.,  Co.. 
92  Hun  214,  36  NTS  361  [aff  155  N. 
T.  629,  49  NE  1103];  Hoopes  v. 
Auburn  Water  Works  Co..  37  Hun 
B68  [aff  109  N.  T.  68S,  16  NB  6813. 

51.  Banner  T.  Roaser,  96  Va.  238, 
21  SB  67.  See  also  Powers  v.  Spledel, 
84  Nebr.  630,  121  NW  968. 

[a}  A  form  wUoh  has  been  In  use 
f«r  BHwr  ysMBt  In  the  state.  Is  suffi- 


cient under  such  circumstances. 
Pruyne  v.  Adams  Furniture,  etc.,  Co., 
92  Hun  214.  36  NTS  361  faff  166  N. 
Y.  629.  49  N£  11031,  See  also  Hoopes 
V.  Auburn  Water  Works  Co.,  87  Hun 
(N.  Y.)  668  Caff  109  N.  T.  686,  16  NB 
681]. 

88.  International  Kaolin  Co.  v. 
Vause,  55  Fla.  641,  46  8  3:  Bowers  v. 
Hechtman.  45  Minn.  238,  47  NW  792. 

[a]    Oertifloatss  held  sufficient. — 

(1 )  A  recital  that  the  corporation 
(naming  It),  by  A.  B.,  Its  president,  and 
C.  D.,  its  secretary  and  treasurer, 
personally  came  before  the  officer  and 
acknowledged  the  Instrument  was 
sufficient.  Missouri  Fire  Clay  Works 
V.  Ellison,  30  Mo.  A.  67.  (2)  A  re- 
cital that  the  corporate  officers  who 
signed  the  deed  "acknowledged  the 
due  execution  of  the  annexed  Instru- 
ment  for  the  purpose  therein  set 
forth"  was. sufficient.  Heath  v.  Big 
Falls  Cotton  Mills.  116  K.  C.  202.  20 
SB  369. 

83.  Iowa. — Chicago,  etc.,  B.  Co.  v. 
Lewis.  53  Iowa  101,  4  NW  842. 

Me. — Fitch  v.  Lewlston  Steam-Mill 
Co..  80  Me.  34,  12  A  732. 

Md. — Frostburg  Mut  Bldg.  Assoc. 
V.  Brace.  61  Md.  608. 

Mo. — Descombes  v.  Wood.  91  Mo. 
196,  4  SW  82,  60  AmR  2S9;  Epprleht 
V.  NIckerson,  78  Mo.  482;  Kansas  City 
v.  Hannibal,  etc,  R.  Co.,  77  Mo.  180. 
See  also  C!houteau  t.  Allen,  70  Mo. 
290. 

N.    H. — Tenney   v.   East  Warren 

Lumber  Co.,  43- N.  H.  848. 

N.  D. — (lessner  v.  Minneapolis,  etc., 
R.  Co.,  15  N.  D.  560.  108  NW  786 
(holding  that,  under  Rev.  Codes 
[1906]  j|  5022.  requiring  an  acknowl- 
edgment "that  such  corporation  exe- 
cuted the  same,"  a  certificate  Is  fatal- 
ly defective  which  recites  that  the 
person  acting  In  behalf  of  the  cor- 
poration acknowledged  that  "he"  exe- 
cuted the  Instrument). 

Tex. — Ballard  v.  Carmlchael,  83 
Tex.  355,  18  SW  734;  Muller  v.  Boone, 
68  Tex.  91;  ZImpleman  v.  Stamps,  21 
Tex.  Civ.  A.  129,  51  SW  341. 

Vt. — McDanlels  v.  Flower  Brook 
Mfg.  Co.,  22  Vt.  274. 

See  also  Howe  Mach.  Co.  V.  Avery, 
16  Hun  (N.  Y.)  555. 

Contra  Brlnley  v.  Mann,  2  Cush. 
(Mass.)  337,  48  AmD  669. 

[al    Osrtlficates  held  anttdent. — 

(1)  Where  the  certificate  recited  that 
the  acknowledgrers  were  personally 
known  to  the  officer  to  be  the  presi- 
dent and  the  secretary  of  the  corpora- 
tion "that  executed  the  foregoinjr 
instrument,  and  they  each  for  himself 
acknowledged  to  me  that  he  executed 
said  Instrument  as  president  and  sec- 
retary, respectively,  of  the  said  cor- 
poration, by  the  authority  of  a  reso- 
lution of  the  board  of  directors,"  etc., 
it  was  held  sufficient  to  show  that 
they  acknowledged  the  instrument  "as 
the  free  act  and  deed  of  au^  cor- 
poration." Copper  Belle  MIn.  Co.  v. 
Costello.  11  ArfaL  S84.  348.  96  P  94. 

(2)  A  deed  executed  by  the  president 
pro  tempore  of  a  city  council  and 
acting  mayor  of  the  city,  and  ac- 
knowledseo  by  him  as  the  voluntary 


act  and  deed  of  such  president  and 
mayor,  was  properly  admitted  In  evi- 
dence without  further  proof  of  the 
officer's  character  as  such.  Middle- 
ton  Sav.  Bank  v.  Dubuque,  19  Iowa 
467. 

84.  Who  msT  maks  Mtaowl«dc^ 
ment  on  behalf  of  partnership  see 

supra  I  96. 

as.  Hughes  V.  Morris.  110  Mo.  806, 
19  SW  481 ;  Sloan  v.  Owens,  etc,  Mach. 
Co.,  70  Mo.  206. 

S6.  Citizens'  NaL  Bank  v.  Johnson. 
79  Iowa  290,  44  NW  661. 

[a]  Oertuoate  of  partnemtalp. — 
Under  Civ.  Code  I  2648,  requiring  an 
acknowledgment  of  a  certificate  of 
partnership,  but  prescribing  no  form, 
any  form  Is  sufficient  which  indicates 
that  the  partners  have  acknowled|;ed 
before  a  proper  officer  that  the  Instru- 
ment is  theirs.  Fabian  v.  Callahan,  56 
Cel.  169. 

87.  Bepresentatlon  of  flxm  by  p«rt- 

net  see  Partnership  [80  Cyc  477]. 

88.  CitlEens'  Nat.  Bank  v.  Johnson. 
79  Iowa  290.  44  NW  661 ;  McNeal  Pipe, 
etc.,  Co.  V.  Woltman,  114  N.  C.  178. 
19  SE  109. 

[a]  SoflloleBt  oertlflmte. — ^Where 
the  certificate  of  acknowledgment  of 
a  deed  under  which  plaintiff  claimed 
title  stated  that  a  specified  Arm  per- 
sonally appeared  before  the  notary  *"by 
Sylvan  Blum,  partner  of  said  firm, 
known  to  me  to  be  the  person  whose 
name  Is  subscribed  to  the  foregoing 
Instrument,  and  acknowledged  t»  me 
that  he  executed  the  same."  It  was  held 
to  be  sufficient.  It  appearing  on  the 
face  of  the  deed  that  S.  B.  was  a  mem- 
ber of  the  firm  whose  aet  it  purported 
to  be.  Leon,  etc.  Land  Co.  v.  Dunlap, 
4  Tex.  Civ.  A.  816,  816,  88  SW  473. 

[b]  CMrtUoata  haul  Insnflloleat. — 
Where  a  power  of  attorney  purported 
to  have  been  executed  by  A.  R.  ft  Co.. 
and  the  certificate  recited  acknowlede- 
ment  "by  the  therein  named  Abel  Rey 
&  Co.,  by  Femand  Rey  ( personallv 
known  to  me),  a  member  of  that  firm, 
as  and  for  the  free  and  voluntary  act 
of  himself  and  his  Bald  firm "  this 
was  hold  Insufficient  to  authorize  the 
admission  of  the  instrument  in  evidence, 
there  being  no  proof  of  the  existence  of 
such  a  partnership  as  A.  R.  ft  Co.,  or 
that  F.  R.  was  a  membn"  of  such  part- 
nership. Malloye  v,  Coubrough,  86  Cal. 
649.  660,  31  P  62S. 

89.  Troy  Nat.  Bank  v.  Scrtven,  63 
Hun  375,  18  NTS  277  ;  MfCuIloch 
County  Land,  etc..  Co.  v,  Whitefort,  21 
Tex.  Civ.  A.  314.  60  SW  1042.  But 
see  Shirley  v.  Feame,  38  Miss.  663.  «9 
AmD  375  (where  It  was  held  that  the 
authority  of  the  acknowledging  i>art]es 
must  be  shown). 

[a]  The  redtal  In  the  aoknowladc- 
»ent  that  the  person  acknowledging 
is  a  member  of  the  firm  te  sufficient 
evidence  of  his  authority.  McCulloch 
County  Land,  eta,  Co.  v.  Whitefort,  SI 
Tex.  Civ.  A.  814,  60  SW  1042. 

[b]  BMd  amented  br  anrrlvlar 
putun^Where  a  deed  of  assignment 
was  executed  by  *n3aniel  Plynn"  and 
by  "Daniel  Flynn  as  surviving  part- 
ner," a  certificate  of  acknowledgment 
redtlns  that  "p.  R"  mison^y  ap- 
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Nec6«Blt7  for  nuning  ftcknoirtedging  partner.  It 

has  been  held  in  one  jurisdiction  that  a  certificate 
reciting  aeknowledgment  by  the  partnership  without 
giving  the  name  of  the  partnw,  or  partners^  tIio 
made  the  acknowledgment,  is  insufficient;*'*  but  the 
contrary  view  has  also  been  as&erted."'^ 

194]  (b)  OiBcer's  Knowledge  of  Acknowl- 
edger's Identity"'— aa.  Necessity  for.  Usually  the 
statutes  require  the  officer  to  certify  that  the  person 
making  the  acknowledgment  was  to  him  peraonally 


known,  or  proved,  on  satisfactory  eTidence,  to  be  the 
individual  who  executed  the  instrument."  Under 
such  a  statute  a  certificate  which  fails  to  show  in 
some  way  that  the  acknowledger  was  known  to  the 
officer  is  fatally  defective.".  Bat  where  the  statute 
in  force  at  the  time  when  an  acknowledgment  is 
taken  does  not  prescribe  sach  recital,  its  omission 
can  havd  of  course  no  effeet  upon  the  validity  of 
"the  certificate." 
Acknowledgmoit  panoully  and  as  attorney  for 


peared  and  aoknowledged  the  deed  ,"to 
be  hlfl  free  act"  was  suffldMit  without 
a  statement  that  It  was  acknowledged 
by  him  "aa  sMrvlvtng  partner"  also. 
Hanson  v.  Metcalf,  46  ^Inn.  26,  27, 
46  NW  441. 

SO.  Sloan  V.  Owens,  etc.,  Mach.  Co., 
TO  Mo.  206  [foil  Hughes  v.  Morris,  110 
Ho.  306,  19  SW  481].  ■ 

"The  proper  form  of  a  certlflcate  of 
acknowledgment  to  a  deed  executed 
In  the  partnership  name  relating  to 
personal  property,  la 'given  In  the  case 
or  Keck  V.  Fisher,  68  Mo.  632.  In 
that  case  the  Instrument  was  signed 
*H.  Helmrelch  &  Co.';  the  form  of  the 
certificate  was  as  follows :  'Be  It  r^ 
membered  that  H.  Helmrelch  A  Co.,  by 
Ch&rles  Barber,  of  the  firm  of  H.  Helm- 
relch ft  Co.,  who  is  personally  known 
.  .  .  to  be  the  person  who  subscribed 
the  foregoing  as  a  party  thereto,  ap- 
peared before  me  and  acknowledged 
that  he  executed  and  delivered  the  same 
for  the  uses  and  purposes  therein  men- 
tioned.' This  certificate  was  held  to 
be  BufBclent.  We  apprehend  that 
if  the  certlflcate  of  the  ofhcer  In  that; 
case  had  simply  stated  that  'Helmrelch 
A  Co.'  personally  appeared  and  ac- 
knowledged the  same,  it  would  have 
been  held  Insufficient."  Per  Norton. 
J.,  fn  Sloan  v.  Owens,  etc.,  Macli.  Co.. 
TO  MO.  206,  208. 

91.    Barrow  v.  Conlee,  89  HI.  A.  626. 

93.  Asoertalnmattt  by  ollloer  of 
rraatoT'a  Mentltj  see  supra  S  137. 

93.    See  the  statutes. 

[a]  mm  Hm  one  of  the  most  Im- 
portant reqnirwmesta— as  a  protec- 
tion against  fraud— contained  in  the 
formi^la  prescribed  by  the  statute." 
Fall  V.  Roper,  3  Head  (Tenn.)  486. 

tC  U.  8. — Schley  v.  Pullman  Palace 
Car  Co.,  120  U.  S.  576,  7  SCt  780,  30 
L.  ed.  789  :  Olllesple  v.  Reed,  10  F. 
Cas.  No.  5,488,  3  McLean  377  ;  Morgan 
V.  Curtenlus,  17  P.  Cas.  No.  9,799,  4 
McLean  366  [aff  20  How.  1,  16  L.  ed. 
823],  See  also  Carpenter  v.  Dexter, 
8  WalL  S13,  19  U  ed.  426. 

Ala. — Penny  v.  British,  eto^  Mortg. 
Co.,  132  Ala.  367,  31  S  96;  Davidson 
V.  Alabama  Iron,  etc.,  Ca,  109  Ala. 
88S,  18  S  390 ;  East  Tennessee,  etc,  R 
Co.  V.  Davis,  91  Ala.  616,  8  8  349; 
Gates  V.  Hester,  81  Ala.  867,  1  S  «48 : 
RoRers  T.  Adani&  66  Ala.  600 ;  Sharpe 
r.  Ortne,  61  AlsTStS ;  Merritt  t.  Fbenlx, 
48  Ala.  ST. 

Cal.— McUlnn  O'Connor,  tl  Cal. 
238;  Fogarty  v.  Flnlay.  10  Cal.  239, 
70  AmD  714 ;  Henderson  v.  Grewell,  8 
Cai.  681 ;  Hopkins  v.  Delaney.  8  Cal. 
85 ;  Kelsey  v.  Dunlap.  7  Cal.  160 :  Wolf 
V.  Fogartr,  9  CaU  224.  65  AmD  609. 
See  also  welch  v.  Sullivan,  8  Cal.  611. 
^^Colo. — ^Nlppel  V.  Hammond,  4  Colo. 

D.  C. — Ohio  Nat.  Bank  v.  Berlin,  26 
App.  218 ;  Black  v.  Aman,  17  D.  C.  131. 

III. — Peo.  V.  Bartels.  138  III.  322.  27 
NE  lOflt-:  Gage  v.  Wheeler,  129  111. 
197.  21  NB  1076 ;  Cobum  v.  Herring- 
ton.  114  HI.  104,  29  NB  478  :  Murphy 
V.  Williamson.  8S  111.  149 ;  Rldgeway 
V.  Underwood.  67  HI.  419 ;  Helnrich  v. 
Simpson.  66  III.  67;  Pell  v.  Young.  63 
ni.  106;  LIndley  v.  Smith,  46  111.  523. 
H  HI.  250;  Lyon  v.  KaIn,  36  DI.  862  : 
Tully  V.  Davfs,  80  III.  108,  83  AmD 
Ji9;  Gove  v.  Cather,  23  III.  684,  76 
AmD  711 :  MonUg  v.  Linn,  19  HI.  309  : 
Shephard  v.  Carrlel.  19  111.  813 :  Blata 
V.  Rtvard,  19  111.  A.  477.  See  also 
Logan  V.  WlUIams,  76  111.  175. 

«l**^T?**^'*'**  !•  Qriffli^  28  Iowa 
2« :  Todd  T.  Jone^  M  Iowa  146 ;  Rey- 
aoMs  T.  Ktaasbnrr.  IB  Iowa  »s ;  Brln- 


ton  v.  Seevers,  12  Iowa  88S;  Bell  v. 
Bvans,  10  Iowa  368  ;  Cavender  v.  Smith, 

5  Iowa  157:  Oould  v.  Woodward,  4 
Greene  82 ;  TUEany  v.  Glover,  8  Greene 
387. 

Md.— Warner  v.  Hardy,  6  Md.  626. 

Minn. — Baker  v.  SL  Paul,  8  Minn. 
481.  See  also  Bennett  v,  Knowles,  66 
Minn.  4,  68  NW  111. 

Mo.— Hughes  V.  McDivltt,  102  Mo. 
77,  14  SW  660.  16  SW  766;  Camp- 
bell  V.  Laclede  Gas  Light  Co.,  84  Mo. 
352;  HoUon  v.  Kemp,  81  Mo.  661; 
RobBon  V,  Thomas,  66  Mo.  581 ;  Calla- 
way V.  Pash,  50  Mo.  420 ;  Gamier  v. 
Barry.  28  Mo.  438  ;  Alexander  v.  Merry. 
9  Mo.  614  ;  Attleboro  First  Nat.  Bank 
V.  Hughes,  10  Mo.  A.  7.  See  also  John- 
son V.  Prewltt,  32  Mo.  668 ;  Chouteau 
V.  Burlando,  20  Mo.  482. 

Nev. — Johnson  v.  Badger  MIU,  eta, 
Co.,  18  Nev.  351. 

N.  J. — PInckney  v.  Burrage,  31  N.  J. 
Xi.  21. 

N.  M. — ■Vorenberg  v.  Bosserman,  130 
P  488. 

N.  Y. — Canandarqua  Academy  v.  Mc- 
Kechnle,  90  N.  Y.  618 ;  Fryer  v.  Rooke- 
feller,  63  N.  Y.  268 ;  West  Point  Iron 
Co.  V.  Reymert,  46  N.  Y.  703  :  Hunt 
v.  Johnson,  19  N.  Y.  279;  Goodhue  v., 
Cameron,  142  App,  Div.  470.  127  NYS 
120 ;  Carolan  v.  Yoran.  104  App.  Dlv. 
488,  93  NYS  935  raff  186  N.  Y.  575, 

79  NB  1102]  ;  Freed  man  v.  Oppenhelm, 

80  App.  Div.  487,  81  NYS  110 ;  Paolillo 
V.  Faber,  66  Appi  Dlv.  241,  67  NYS 
638  ;  Wood  V.  Bach,  64  Barb.  184; 
Treadwell  v.  Sackett,  60  Barb.  440  ; 
Sheldon  v.  Stryker,  42  Barb.  284;  Wat- 
son V.  Campbell,  28  Barb.  421 ;  Miller 
V.  Link.  2  Thompa  AC.  86 ;  Irving 
V.  Campbell,  66  N.  Y,  Super.  224,  I 
NTS  108  frev  on  other  grounds  121 
N.  T.  863.  24  NB  821]  :  Moran  v.  Stader, 

62  Misc.  386.  103  NTS  176;  QoddU^ 
v.  Schmoll,  24  Misc.  381,  BS  NTS  402 ; 
Johnston  r.  Granger,  IT  Hls&  B4,  89 
NYS  848;  Jackson  v.  Gumaer,  S  Cow. 
662:  Troup  V.  Halght.  Hopk.  239; 
Jackson  v.  Phinips.  9  Cow.  94.  But 
compare  RItter  v.  Worth.  68  N.  T. 
62T  [rev  1  Thomm.  ft  C.  406]. 

Or.— Baker  v.  Woodward,  12  Or.  8, 

6  P  178. 

S.  D.— Holt  V.  Metropolitan  Trust 
Co.,  11  S.  D.  466.  78  NW  947  ;  Cannon 
v.  Deming,  8  S.  D.  421.  63  NW  863. 

Tenn.— Vaughn  v.  Carlisle,  2  Lea 
625;  Davla  v.  Bogle,  11  Helak.  815; 
Henderson  v.  McGhee,  6  Helsk.  66 ; 
Mulllns  v.  Aiken,  2  Helsk.  535  ;  Bone 
v.  Greenlee,  1  Coldw,  29 ;  Fall  v.  Roper, 
8  Head  486  ;  Johnson  v.  Walton.  1 
Sneed  268 ;  Gamett  v.  Stockton,  7 
Humphr.  84 ;  Peacock  v.  Tompkins,  1 
Humphr.  185;  Powers  v.  Golns.  (Ch. 
A.)  35  SW  902.  See  also  Brogan  v. 
Savage,  6  Sneed  689. 

Tex. — Davidson  v.  Wallhigford,  88 
Tex.  619,  32  SW  1030  ;  Frost  v.  Erath 
Cattle  Co..  81  Tex.  605,  17  SW  62,  26 
AmSR  831 ;  Salmon  v.  Huff,  80  Tex. 
133,  15  SW  257,  1047  ;  McKle  v.  Ander- 
son,  78  Tex.  207,  14  SW  676 ;  Hayden 
V.  Moffatt,  74  Tex.  647,  12  SW  820, 
15  AmSR  866;  Little  v.  Weatherford, 

63  Tex.  638 ;  Schramm  v.  Gentry,  63 
Tex.  688  ;  Watklns  v.  Hall,  67  Tex.  1 ; 
McAnuIty  v.  Ellison.  (Civ.  A,)  71  SW 
670:  Hinee  v.  Lumpkin,  19  Tex.  Civ. 
A.  666,  47  SW  818;  Adams  v.  Pardue. 
(Civ.  A.)  36  SW  1015  :  Beite!  v.  Wag- 
ner, 11  Tex.  Civ.  A.  866,  32  SW  366  ; 
Moses  V.  Dlbrell.  2  Tex.  Civ.  A.  467,  21 
SW  414. 

Wla— -Htles  Z<a  Flesh,  S9  Wl8.'46E, 
IS  NW  486;  Smith  T.  Garten.  »  W1& 

tss. 


"It  doetf  not  an>ear  that  the  notary 
was  authorized  to  take  the  proof  or 
acknowledgment  of  this,  nor  that  he 
knew  or  had  satisfactory  evidence,  or 
any  evidence  whatever,  that  the  per- 
son making  the  acknowledgment  was 
the  Individual  described  in  and  who 
executed  the  said  deed  or  Instrument, 
and  for  aught  that' appears,  the  per- 
son acknowledging  may  have  been  an 
entire  stranger,  wholly  unknown  to  the 
notary,  and  unless  he  were  so  known, 
or  In  some  way  known  to  the  notary's 
satisfaction  to  be  the  person  he  claimed 
to  be,  and  this  must,  of  necessity,  ap- 
pear by  the  certificate  of  acknowledg- 
ment itself,  then  it  may,  with  truth 
and  reason,  be  said  that  the  notice 
or  certlflcate  was  not  only  not  in  con- 
formity with  the  statute,  but  It  Is  the 
statement  of  facts  at  variance  with 
the  truth  pretended  to  be  vouchsafed 
by  the  form  and  ceremony  of  acknowl- 
edgment or  certlflcate  of  proof.  Such 
a  certlflcate  violates  both  the  letter 
and  spirit  of  the  law,"  Johnson  v. 
Granger^  17  Misc.  54,  68.  39  NYS  848. 

ra]  tniare  there  are  several  ao- 
knowledgers  It  should  be  recited  that 
all  of  them  were  known  to  the  officer. 
Lindley  v.  Smith.  46  III.  523. 

rbl  Sffect  ox  omlsslon/on  market- 
»hlUl7  of  title. — The  omission  of  the 
words  "to  me  known"  from  the  certlfl- 
cate of  acknowledgment  of  a  deed 
executed  and  delivered  more  than 
twenty  years  previously  was  not  such 
a  defect  as  warranted  a  purchsuKr  In 
refusing  to  take  title,  the  chanee  of 
such  defect  leading  to  controversy  being 
such  a  very  remote  and  Improbable 
contingency  as  not  to  Justify  a  court 
of  equity  In  refusing  to  decree  spedflc 
performance.  Button  v.  Webber,  60 
N.  Y.  Super.  247,  17  NTS  408  [alt  13T 
N.  T.  616.  38  NE  748]. 

[c]  A  oertUicate  of  viroof  by  aa 
attesting'  witness  must  show  that  such 
witness  was  known  to  the  officer, 
Oiristar  V.  Sianero,  (T«t.  Civ.  A.)  140 
flW  616. 

9S.   n.   8. — Elwood   V.  Flannlgan, 
IM  U.  8.  662.  26  L.  ed.  842. 
^^Conn. — Sa^rord  v.  Bulkley,  SO  Conn. 

_FUl — ^Investment  Go.  v.  Trueman,  68 
Pla.  184,  57  S  663. 

111.— Logan  v.  Williams.  76  HI.  176 : 
Johnston  v,  Ewlng  Female  TJnlv.,  36 
HI.  518 ;  ^^res  v.  Doe,  3  HI.  807. 

Mich. — Munroe  v.  Eastman,  31  Mich. 
283 

Mo.— Holton  V.  Kemp.  81  Mo.  661 : 
Baker  v.  Underwood,  63  Mo.  384 
(United  States  marshal's  deed)  ;  Re- 
gan V.  McCoy,  29  Mo.  356  ;  Laughlin 
V,  Stone.  5  Mo.  43  (sheriff's  deed). 

N.  Y. — Maxwell  v.  Chapman.  8  Barb. 
579;  Averill  v.  Wilson,  4  Barb.  180; 
Northrop  v.  Wright,  7  Hill  476  ;  Brad- 
street  V.  Clarke,  12  Wend.  602  :  Jack- 
son V.  Vlckory,  1  Wend.  406,  19  AmD 
622 ;  Jackson  v.  Harrow,  11  Johns.  484  ; 
Crowder  v.  Hopkins,  10  Paige  188. 

Tenn. — Bell  v.  Lyle,  10  Lea  44; 
Mount  V.  Kesterson,  6  Coldw.  462. 

Tex. — Sowers  v.  Peterson,  59  Tex. 
216  :  Hill  V.  Smith,  6  Tex.  Civ.  A.  312, 
26  SW  1079  ;  Sloan  v.  Thompson,  4 
Tex.  Civ.  A.  419,  23  SW  613  :  DrtscoU 
V.  Morris,  2  Tex.  Civ.  A.  603,  21  SW 
629.  See  also  Watklns  v.  Hall,  57 
Tex.  1. 

[a]    AokaowleOfniest  liy  tnurtae^ 

"while  It  may  be  necessary  for  the 
notary.  In  taking  the  acknowledgment 
of  the  officer  of  a  corporation,  or  a 
pnbllo  offiMT  In  th«  catecutiui  of  pro^ 
MS,  to  owatr  ttuAyiim  knows  aiudi 
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•Bctiher.  Where  an  instrnment  by  husband  and  wife 
is  acknowledged  by  the  husband  in  his  own  behalf 
and  as  attorney  in  fact  for  his  wife  the  certitieate 
most  show  the  officer's  knowledge  of  the  acknowl- 
edger's identity  in  both  capacities.^ 

In.  the  case  of  an  acknowledKment  for  a  corpora- 
Ocn  the  certificate  should  state  that  the  officer  knew 
the  acknowledger  or  had  satisfactory  evidence  of  hia 
identity*"'  as  the  corporate  official  he  represented' 
himself  to  be." 

[$  195]  bb.  Sufficiency  of— (aa)  In  General. 
The  courts  are  in  accord  upon  the  general  principle 

person  to  be  tKe  officer  therein  de- 
scribed, such  certificate  is  sot  required 
In  the  case  of  a  trustee  In  whom  Is 
vested  the  legal  title."  Thomas  v.  Wil- 
cox, 18  S.  D.  626,  «80.  101  NW  1072. 

[b]  Axtlolea  cX  Inooxporatioii.— In 
Colorado  it  Is  not  necessary  that  the 
acknowledgmeiit  of  articles  of  incor- 
poration should  show  that  the  persons 
acknowledgring:  were  personally  known 
to  the  officer  to  be  the  persons  who 
executed  the  articles,  the  statute  pro- 
viding for  such  acknowledgment  con- 
taining no  requirement  In  that  regard. 
Peo.  V.  Cheeseman,  7  Colo.  S76,  8  P 
716. 

[c]  CnuxUTs  deed.— The  failure  of 
the  ofhcer  taking  the  acknowledgment 
of  a  sherlfTs  deed  to  state  In  his  certifi- 
cate that  "the  sheriff  was  personally 
known  to  him"  does  not  avoid  the  In- 
strument. Ogden  V.  Walters,  13  Kan. 
2S2. 

[d]  Statnte  applying'  only  to  ao- 
taiowledgmeats  tawa  ovtaiae  of  the 
state.— The  requirement  of  the  Florida 
statute  that  the  officer  taking  an  ac- 
knowledgment shall  certify  as  to  his 
knowledge  of  the  identity  of  the  ac- 
knowledger applies  only  to  acknowledg- 
ments taken  outside  the  state,  and  such 
a  recital  is  not  necessary  in  a  certificate 
of  an  acknowledgment  taken  within 
the  state.   McCoy  v.  Boley,  21  Fla.  803. 

96.  Carolan  v.  Toran.  104  App.  DIv. 
4S8,  93  NTS  936,  16  AbbNCas  889  [aff 
186  N.  T.  575,  79  NB  11021. 

07.  Copper  Belle  Mln.  Co.  T.  Cos- 
tello,  11  Ariz.  334,  96  P  94  [aft  reh 
12  Ariz.  105,  96  P  803]. 

[a]  Btatemant  that  ollloer  Im  "sat- 
iaflea"  aa  to  ofllolal  cltaraoter, — Under 
4  Rev.  St.  (8th  ed)  pp  2471,  2472, 
II  9,  12,  15,  requiring  that  an  officer 
taking  an  acknowledgment  of  any  con- 
veyance shall  know  or  have  satisfac- 
tory evidence  that  the  person  making 
such  acknowledgment  is  the  Individual 
described  in,  and  who  executed,  auch 
conveyance,  and  that  proof  of  Its  ex- 
ecution may  be  made  by  a  suhncrlbtng 
witness  in  case  the  officer  Is  personally 
acquainted  with  him,  or  has  satisfactory 
evidence  that  he  la  the  same  person 
who  was  the  subscribing  witness,  etc., 
an  acknowledgment  of  an  assignment 
by  a  corporation  for  the  benefit  of 
creditors,  executed  by  Its  president,  to 
which  the  corporate  seat  was  attached, 
reciting  that  on  a  certain  day  R,  "who 
is,  I  am  satisfied,  the  president  of  the 
R.  M.  Co.,  who,  being  by  me  duly 
sworn,  did  depose  and  say  that  he 
,  .  .  knows  the  corporate  seal  of 
said  company,"  and  that  the  seal  affixed 
Is  the  company's  corporate  seal,  anrl 
was  affixed  to  the  conveyance  by  order 
of  the  directors,  and  that  he,  as  presi- 
dent of  the  company,  signed  the  Instru- 
ment by  like  order  of  the  directors, 
which  acknowledgment  was  Blgne<l  by 
one  authorized  to  take  acknowledg- 
ments, constitutes  a  sufficient  acknowl- 
edgment of  such  Instrument  to  entitle 
it  to  record.  Rogers  v.  Pell,  47  App. 
Dlv.  240,  62  NYS  92  [aff  168  N.  T.  687, 
eO  NS:  11121. 

[b]  Clerloal  error^Where  a  cer- 
tificate recited  that  the  acknowledg- 
ment was  made  by  "H.  G.  R,  knon-n 
to  me  to  the  president,"  it  was  held 
that  the  omtsslon  of  the  word  "be" 
was  a  mere  clerical  error  which  would 
xrt  Invalidate  the  cerUflcate.  Johnaon 

Badsor  BUU.  etcw  Ca,  18  Nav,  361. 


that  in  certifying  his  knowlec^  of  the  acknowl- 
edger's identity  it  is  not  necessary  that  the  o&m 
should  foUow  Uie  words  of  the  statute  literally,  and 
if  he  uses  language  substantially  complying  there- 
with it  is  sufficient;*"  but  on  the  question  of  vluu 
constitutes  a  sul»tantial  compliance  there  is  a  con- 
siderable lack  of  harmony  due  in  aame  measure  :<j 
differences  in  the  wording  of  the  statutes.  Aet»rd- 
ing  to  some  of  the  decisions  nothing  short  of  au 
express  recital  in  the  words  of  the  statute,  or  eqoiT- 
alent  language,  wonld  seem  to  be  sufficient,*  while  iz 
other  cases  the  courts  have  been  extremely  liberal 


96.  Brlckson  v.  CosuiU^  19  8.  D.  41, 
101  NW  1104. 

09.  Ala.— Oatea  t.  Hester,  SI  Ala. 
SS7.  1  8  848. 

IlL—Wtley  V.  Bean,  6  IlL  SOS;  Liv- 
ingston V.  Kettelle,  6  III.  116,  41  AmD 
166 ;  Doe  v.  Reed,  8  III.  871. 

Md. — Warner  v.  Hardy,  6  Md.  525. 
Mo. — Oross  V.  Watts,  206  Mo.  373, 
104  SW  30.  121  AmSR  662;  Wilson  v. 
Quigley,  107  Mo.  98,  17  SW  891. 

N.  Y.— West  Point  Iron  Co.  v.  Rey- 
mert,  45  N.  Y.  703. 

S.  D. — State  v.  Coughran,  19  S.  D. 
271,  103  NW  31;  Thomas  v.  Wilcox, 
18  S.  D.  625.  101  NW  1072. 

Tex. — Schramm  v.  Gentry,  68  Tex. 
683 :  Nacogdoches  First  Nat  Bank  v. 
Hicks.  24  Tex.  Civ.  A.  269.  59  SW  842  ; 
Zimpleman  v.  Stamps,  21  Tex.  Civ.  A. 
129,  61  SW  341. 

Utah.— Deseret  Nat  Bank  v.  Kid- 
man, 25  Utah  879,  71  P  873,  95  AmSR 
866. 

[a]  Onunmatloal  axror, — A  deed  of 
land  Is  not  invalidated  by  a  recital  in 
the  certificate  of  acknowledgment  that 
the  three  grantors  "is  personally  known 
to  me  as  the  same  person  whose  name 
are  subscribed,"  etc.  Cairo,  etc.,  R. 
Co.  V.  Parrott.  92  111.  194,  195. 

[b]  cnerloal  oml salons.— A  certifi- 
cate has  been  upheld  where  "are"  was 
omitted  from  the  expression  "who  are 

Kersonally  known  to  me,"  etc.  Harts- 
om  V.  Dawson,  79  111.  108.  And  the 
omission  of  "be''  after  "known  to  me 
to"  has  been  held  Immaterial.  John- 
son V,  Badger  Mill,  etc.,  Ca,  IS  Nev. 
851. 

[c]  SarpliUHurw^Under  St  (1879) 
art  4309,  it  was  held  that  a  certificate 
in  the  precise  form  Qf  the  statute,  re- 
citing '  Personally  appeared  before  me 
J.  K.  Adams  and  N.  A.  Adama,  his 
wife,  both  known  to  me  (or  proven  to 
me  on  the  oath  of  )  to  be  the  per- 
sons whose  names  are  subscribed."  etc., 
was  sufficient,  as  It  was  evident  that 
the  ofllcer  Intended  to  certify  that  the 

Rarties  to  the  deed  were  known  to 
im,  and  the  parenthetical  clause  could 
be  rejected  aa  surplusage.  Adams  v. 
Pardue.  (Tex.  Civ.  A.)  36  SW  1016. 

[d]  IdaatUloatloa  "by  Intndiio- 
tlon.'' — An  acknowledgment  of  a  deed 
reciting  that  the  grantor  Is  known  to 
the  officer  taking  the  acknowledgment 
by  introduction  sufficiently  complies 
with  a  statute  requiring  a  statement 
that  the  grantor  Is  known  to  such 
officer ;  the  words  "by  introduction" 
being  regarded  as  surplusage.  Lindley 
v.  Llndley,  92  Tex.  446.  49  SW  673 
[cert  (Civ.  A.)  60  SW  1591. 

[el  Eqnlvalsat  phrases, — The  fol- 
lowing phrases  have  been  held  equiv- 
alent :  (1)  "Personally  known  to 
me"  and  "with  whom  I  am  personally 
acquainted."  Kelly  v.  Calhoun,  96  u. 
S.  710.  24  L.  ed.  544.  (2>  "Well  ac- 
quainted with"  and  "perBonally  knew." 
Delaunay  v.  Burnett  9  III.  454.  (8) 
"Well  known  to  me"  and  "personally 
known  to  me."  Bell  v.  Evana,  10  Iowa 
353.  See  also  Davis  v.  Bogle,  11  Helsk. 
(Tenn.)  315. 

[f]  BwdtaU  tn  csrtUloate  ef  ao- 
knowieafmant  on  iMbalf  of  ooipora- 
tloa  Iwld  snffielent.— <1)  Where  a 
commisaloner's  certificate  of  the  ac- 
knowledgm^t  of  a  deed  by  a  corpora- 
tion set  forth  the  personal  appearance 
of  "B.  N..  the  president  .  .  .  and 
H.  ti.  J.,  the  secretary  of  the  same 
company,  who  are  personally  known 


to  me  to  be  such,"  etc,  it  was  fae.>] 
that  It  sufficiently  appeared  from  uit 
certificate  that  the  commissioner  «a> 
acquainted  with  the  offlcen.  both  ai 
Individuals  and  In  their  official  capacity 
Kelly  V.  Calhoun,  96  U.  8.  710.  24  L 
ed.  644.     (2>  A  recital  that  the  ac 
knowledger  was  personally  known  t" 
the  notary,  and,  being  duly  sworn,  i^:<: 
that  he  was  the  president  of  the  cor- 
^ration,  was  held  sufficient  to  sh--^ 
that  the  notary  knew  him  to  be  si..:h 
officer.    State  v.  Coughran.   19  S. 
271,  108  NW  31.    (2)  A  oerUflcate  r^ 
citing  the  personal  appearance  of  f 
B,  vice  president,  and  C  D,  secretan. 
well  known  to  the  notary  as  such 
cers,  each  of  whom  acknowledKed, 
was  held  to  be  in  substantial  con:- 
pllance  with  a  statute  requiring  V.t 
notary  to  certify  "that  the  person  malt- 
ing such  acknowledgment  is   the  in- 
dividual who  executed,"  etc.  ZlmplemaiL 
Stamps,  SI  Tex.  Cfv.  A.  129,  61  SW 

'  ll  Tully  V.  Davis,  30  HI.  103,  11 
AmD  179;  Blaln-v.  RIvard.  19  III.  A 
477  ;  Could  V.  Woodward,  4  Greta? 
(Iowa)  82. 

^[a]    Csrtlfloate    Itsld  soiOotaal,- 

Where  the  president  of  the  board  cf  ■ 
trustees  of  an  Incorporated  town  was  | 
sufficiently  described  as  the  grantor 
In  a  deed  of  property  conveyed  to  an 
occupant,  and  he  signed  the  InsUu- 
ment  as  such  trustee,  it  was  sufficie.-.c 
for  the  notary  to  certify  In  the  ac- 
knowledgment that  such  grantor  was 
known  to  hlra  "to  be  the  person  who 
is  described  In  and  who  executed  tht  i 
annexed    instrument"      Thomas  v. 
Wilcox,  18  S.  D.  625,  101  NW  1072. 
^^[b]    A    noltal   that   tlia  ffraator 
"personallr  upearsd"  haa  been  b«l<i 
not  to  be  sufficient  in  the  absence  of 
a  statement  that  be  was  known  u 
the  officer.    Wolf  v.  Fogarty.  6  Ca) 
224   65  AmD  509;  Black  v.  Aman.  IT 
D.  C.  131;  Miller  v.  Link,  2  Thomps 
&  C.  (N.  T.)  86;  McKie  v.  Anderw. 
78  Tex.  207.  14  SW  576;  Battel  v.  War- 
ner, 11  Tex.  Civ.  A.  865,  82  SW  3St 
But  see  Infra  note  2. 
_[c1    'H^rantoni  of  th«  wtOla  lata- 
tore." — ^A   recital   that » the  person:: 
making  the  at^nowledgment  were  thr 
"grantors  of  the  within  indenture."' 
with  nothing  more  to  show  that  the 
officer  knew  them  to  be  the  pcrpoi» 
described  In  and  who  executed  the  ir- 
atrument.  was  held  to  be  Insufficient 
Fryer  v,  Rocksfeller,  63  N.  T. 
Com|UU'e  Diaa  v.  Glover.  Hoffm.  tN. 

Id]    AokBOwXeOffiiMit  oa  bAsIf  «f 

oorporatloa^Under  Comp.  Law* 
IS  3281,  3288,  which  provide  that  an 
acknowledgment  of  an  Instrnmeni 
executed  by  a  corporation  must  not  N' 
taken  unless  the  officer  takitiR  It 
knows,  or  has-  satisfactory  evidence, 
on  the  oath  or  affirmation  of  a  cre-li- 
bie  witness,  that  the  person  nakintr 
such  acknowledgment  Is  the  president 
or  secretary  of  such  corporation,  and 
that  an  officer  taking  the  acknowl- 
edgment of  an  instrument  must  In- 
dorse thereon  or  attach  thereto  a 
certificate  stating  that  the  person 
signing  the  same  was  known  to  him, 
or  so  proved,  to  be  the  president,  or 
secretary,  of  the  corporation  that  «e- 
cuted  the  instrument,  a  certificate  is 
Insufficient  which  redtea  the  ac- 
knowlet^cmant  of  two  penHm^  m 
ms  p«TSonalI;MF>>own  toJM  the  Ucr. 
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in  spelling  out  the  fact  from  the  context  in  the 
\  Absence  of  any  direct  recital  thereof,^  although  it  is 
of  course  essential  that  the  cAtiBcate  should  con- 
tain enough  to  show  that  the  acknowledge  was 
actually  known  to  the  officer.^ 

Identity  of  acknowledger  vith  grantor.  A  recital 
merely  that  the  acknowledger  was  known  to  the 
ofHcer  has  been  held  sufficient,^  although  the  cer- 
tificate did  not  set  forth  in  the  terms  of  the  statute 
that  he  was  known  to  the  officer  to.  be  the  person 
described  in  and  who  executed  the  instrument,*  but 
a  contrary  view  obtains  in  New  York.*  A  recital 
that  the  acknowle^er  *  *  is  personally  known  to  me  to 
be  the  identical  person  whose  name  is  affixed  to  the 
foregoing  instrument  of  writing  as  grantor"  has 
been  held  to  be  a  substantial  compliance  ^ith  a  stat- 
utory requirement  that  the  officer  certify  that  the 
acknowledger  was  personally  known  to  him  as  the 
person  who  "executed"  the  instrument and  a 
statement  that  t^e  officer  knew  the  acknowledger 
to  be  the  person  who  executed  the  deed  is  eqnivB- 


tlcal  persons  whose  names  are  sub- 
scribed to  the  foregoing  Instrument 
aa  president  and  secretary"  of  a  cor- 
poration party.  Holt  v.  Metropolitan 
Trust  Co.,  11  S.  D.  456,  78  NW  947. 

St,  See  Cone  v.  Nlmocks,  78  Minn. 
249,  80  NW  1056  (where  the  certlflcate 
was  as  follows:  "Personally  ap- 
peared A  B,  executor  of  the  will  of 
C  D,  late  of  Hartford,  deceased, 
signer  and  sealer  of  the  foregoing 
Instrument,  and  acknowledged,"  etc., 
and  it  was  held  that  the  notary's 
knowledge  of  the  identity  of  the  ac- 
knowledger with  the  person  who  exe- 
cuted the  Instrument  was  implied  by 
the  recital  that  it  was  executed  by 
the  executor  of  the  will  of  the 
testator). 

[a]  •Venwnally  appMX«d''  beld 
nuBelaati— In  some  cases  it  has  been 
held  that  a  recital  that  the  grantor 
"personally  appeared"  before  tne  offi- 
cer carries  with  it  the  Implicatioo 
that  the  officer  knew  him.  Harris  v, 
Pratt,  37  Kan.  318.  15  P  216:  Munroe 
T.  Eastman,  31  Mich.  283;  Warder  v. 
Henry,  117  Mo.  630.  23  SW  776;  Wil- 
son V.  Quigley.  107  Mo.  98,  17  SW  891; 
Hughes  V.  McDivitt,  102  Mo.  77,  14 
SW  660,  15  SW  756:  Burbank  v.  Ellis. 
7  Nebr.  156;  Deseret  Nat.  Bank  v. 
Kidman.  25  Utah  379.  71  P  873,  95 
AmSR  BS6:  Hiles  v.  La  Flesh,  59  Wis. 
466.  18  NW  436  [dlst  Smith  v.  Gar- 
den. 28  Wis.  685].  See  also  Carpen- 
ter V.  Dexter,  8  Wall.  (U.  S.)  5l£  l»s 
Lh  ed.  426.    But  see  supra  note  1. 

[bl  Tlie  dMd  and  amatatlon  nuv 
Iw  TMorted  to  In  aid  of  the  certifi- 
cate to  show  that  the  acknowledger 
was  known  to  the  ofllcer.  Hiles  v.  La 
Flesh.  59  Wis.  466,  IS  NW  435.  Where 
the  body  of  the  Instrument  showed 
that  the  acknowledger  was  president 
of  the  hoard  of  trustees  of  the  munici- 
pality which  was  named  as  grantor, 
a  recital  that  he  was  known  to  the 
ofncer  to  be  the  person  described  in. 
and  who  executed,  the  instrument 
was  not  open  to  the  objection  that  It 
did  not  certify  that  he  was  known 
to  the  ofncer  to  be  the  president  of 
the  board  of  trustees,  Thomas 
Wilcox,  18  S.  D.  625.  101  NW  1072. 
_  fcl  Alder  by  another  oertlflcate. — 
Where  It  did  not  clearly  appear  that 
the  acknowledger  was  personally 
known  to  the  omcer  it  was  held  that 
resort  might  be  bad  to  another  certlfl- 
cate bearing  the  same  date,  which 
contained  a  proper  recital  that  the 
same  acknowledger  was  personally 
known  to  such  ofQcer.  Rogers  v.  Pell, 
47  App.  Dir.  240,  62  NTS  ft2  [att  168 
N.  T.  687.  60  NB  1112].  See  also 
rteseret  Nat.  Bank  Kidman,  25 
Utah  379,  71  P  878,  96  AmSR  8B6. 

3.  See  Wolf  T.  Fogarty,  6  Cat.  224. 
65  AmD  609. 

[a]  Oaalaaloa  of  wmd  "kMnrm,-— 
A   oertUleate    Is    fMallr  d«feotlTe 


wblch  omits  the  word  "known,"  as, 
for  Instance,  where  it  reads,  "before 
me,  etc.,  personally  appeared  A.  B. 
C,  to  be  the  individual  described  in." 
etc  Wolf  V.  Fogarty,  6  Cal.  224,  65 
AmD  509;  Tuliy  v.  Davis,  30  111.  108, 
83  AmD  1795  Blaln  v.  Rivard,  19  111. 
A  477. 

4.  Bell  V.  Evans,  10  Iowa  853; 
Yuco  V.  Pore,  20  Philippine  385; 
Schramm  v.  Gentry,  63  Tex.  683. 

[a]  Idmtltr  n,tlMT«d  from  wboU 
Inatnunentr— In  Texas  the  omission 
after  "known  to  me"  of  the  statutory 
words  "to  be  the  person  whose  'name 
Is  subscribed  to  the  foregoing  Instru- 
ment" Is  held  not  to  Invalidate  the 
certlflcate,  where  the  identity  of  the 
acknowledger  with  the  person  who 
executed  can  fairly  be  gathered  from 
an  Inspection  of  the  whole  Instru- 
ment. Schleicher  v.  GatUn,  86  Tex. 
270,  20  SW  120:  Little  v.  Weatherford, 
63  Tex.  638:  Watklns  v.  Hall,  67  Tex. 
1;  Nacogdoches  First  Nat.  Bank  v. 
Hicks.  24  Tex.  Civ.  A.  269.  59  SW 
842:  Hays  V.  Tllson,  18  Tex.  Civ.  A. 
610,  45  SW  479:  Moses  v.  Dlbrell.  2 
Tex.  Civ.  A.  4B7,  21  SW  414. 

[b]  The  omlarrion  of  the  words  <*»■ 
a  part7  tbsrvto"  after  "personally 
known"  was  not  a  fatal  defect.  Cav- 
ender  v.  Smith,  S  Iowa  157:  Tiffany 
v.  Gtover,  3  Greene  (Iowa)  387. 

5.  Gross  v.  Rowley,  147  App.  Div. 
629.  132  NTS  541,  1131;  Carolan  v. 
Toran,  104  App.  Dv.  488.  98  NTS  925 
[att  188  N.  T.  675,  79  NE  1102]; 
Freedman  t.  Oppenbelm,  80  App.  Dlv. 
487,  81  NTS  110;  PaqlUlo  v.  Faber,  66 
App.  Div.  241,  67  NTS  688, 

[a]  Trader  an  earllsr  statute  the 
omission  of  the  words  "to  be  the  per- 
son described  in  and  who  executed" 
the  Instrument  after  "to  me  known" 
was  held  not  to  he  a  fatal  defect;  but 
this  holding  was  largely  influenced 
by  the  fact  that  It  had  long  beeA 
customary  to  draw  certlflcates  in 
that  form,  and  to  have  held  otherwise 
would  have  disturbed  many  titles. 
Hunt  v.  Johnson,  19  N.  T.  279;  Duval 
v.  "Covenhoven, '  4  Wend.  (N.  T.)  561; 
Jackson  v.  Gumaer.  2  Cow.  (N.  T.) 
652;  Troup  Hafght,  Hopk.  (N,  7.) 
239. 

6.  Munger  v,  Baldrldsre,  41  Kan. 
286,  21  F  159,  13  AmSR  278. 

r.  Hunt  V.  Johnson.  19  N.  T.  279; 
Averlll  V.  Wilson,  4  Barb.  (N.  T.) 
180:  Thurman  t.  Cameron,  24  Wend. 
(N.  T.)  87. 

8.  Culbertson  v.  H.  Whltbeck  Co., 
127  U.  S.  326,  8  SCt  1136,  32  L.  ed. 
134;  Rogers,  v.  Pell,  47  Avp.  Dlv.  240. 
62  NTS  92  [air  168  N.  T.  687,  60  NB 
1112],  - 

9.  Kimball  V.  Semple.  26  Cal.  440; 
Shephard  v.  Carriel.  19  111.  313. 

10.  U.  S; — Schley  v.  Pullman  Pal- 
ace Car  Co..  ISO  U.  8.  676,  7  SCt  780^ 
80  Xi.  ad.  789. 


lent  to  a  statement  that  the  officer  knew  him  to  be 
the  grantor  described  therein.'' 

A  recital  that  the  officer  is  "utisfled"  that  the 
person  making  the  acknowledgment  is  the  grantor 
in  the  instrument  has  been  held  sufficient  to  show 
that  he  was  acquainted  with  the  grantor's  identity;^ 
but  other  authorities  hold  that  this  is  insufficient 
and  the  officer  should  go  further  and  state  bow  he 
became  satisfied,  whether  by  personal  knowledge  or 
proof.' 

1961  (bb)  Effect  of  Ominion  of  Word  "Per- 
sonally. Where  the  officer  recites  in  his  certifi- 
cate that  the  acknowledger  is  known  to  him  the 
omission  of  the  word  "personally"  will  not  render 
the  certificate  defective,  personal  knowledge  being 
necessarily  implied  in  the  absence  of  anything  to 
show  that  such  knowledge  came  from  information  .^"^ 
[M^]  (cc)  Uoda  of  Acaniring  Knovlfidce. 
Where  the  certifickte  recites  that  the  acknowledger 
is  personally  known  to  the  officer  it  is  not  necessaxy 
to  recite  how  tiie  officer  acquired  his  knowledge  p 

Cal. — Henderson  v.  Grewell.  8  Cal. 
581;  Welch  v.  Sullivan.  8  Cal.  165. 
611:  Hopkins  V.  Delaney,  8  Cal.  85. 
Compare  Kelsey  v.  Dunlap,  7  Cal.  160. 

Iowa. — Rosenthal  v.  Grifiln,  23 
Iowa  263;  Todd  v.  Jones,  22  Iowa 
146.  But  see  Gould  v.  Woodward,  4 
Greene  82. 

Mich. — Brown  v.  McCormlck,  28 
Mich.  215. 

Mo. — ^Wilson  V.  Quigley.  107  Mo. 
98,  17  SW  891;  Hughes  v.  McDivitt, 
102  Mo.  77.  14  SW  660,  16  SW  756; 
Robson  V.  Thomas,  55  Mo.  581;  Alex- 
ander V.  Merry,  9  Mo.  514. 

N.  T. — Canandarqua  Academy  v. 
McKecKnle.  90  N.  T.  618;  Sheldon  v. 
Stryker,  42  Barb.  284,  27  HowPr  387. 
See  also  Duval  v,  Covenhoven,  4 
'Wend.  561;  Jackson  v.  Gumaer,  2  Cow. 
552;  Troup  v.  Halght,  Hopk.  239. 

Tenn.-r-I>avia  v.  Bogle,  11  Heisk. 
315.  I 

"The  officer  cannot  properly  cer- 
tify that  he  knows  the  party  making 
an  acknowledgment  or  proof  before 
him,  unless  he  is  personally  acquaint- 
ed with  him."  Sheldon  v.  Stryker, 
42  Barb.  (N.  T.)  284.  27  HowPr  387. 

[a]  Cartlfloate  held  snlllolent. — A 
recital  in  a  certlflcate  of  acknowledg- 
ment of  a  deed  that  "personally  camtf' 
the  grantors,  naming  them,  "known 
to  me  to  be  the  persons  who  executed 
the  foregoing  uistrument,"  aatisfies 
the  requirement  of  III.  Rev.  St.  (1846) 
p  107  i  20,  that  the  certlflcate  shall 
state  "that  the  person  making  the  ac- 
knowledgment was  personally  known 
to  the  officer  to  be  the  real  person 
executing  the  deed.  Schley  v.  Pull- 
man Palace  Car  Co.,  120  U.  S.  575,  7 
SCt  730.  30  L.  ed.  789. 

11.  Nippcl  V.  Hammond,  4  Colo. 
211. 

■  "The  law  has  not  prescribed  the 
extent  of  acquaintance  which  Is  nec- 
essary to  Justify  an  officer  In  certify- 
ing that  the  person  whopresents  him- 
self is  known  to  the  officer  to  be  the 
person  who  signed  the  instrument  in 
question:  but  that  question  Is  and 
necessarily  must  be  submitted  to  the 
decision  of  each  officer  under  the  facts 
as  they  exist  at  the  time  the  act  is 
done.  When  such  officer  has  deter- 
mined upon  the  evidence  presented 
to  him  that  he  Identifles  the  person 
In  question  as  being  the  same  that 
executed  the  Instrument  under  con- 
sideration, and  when  he  so  cerUfles 
according  to  law  the  tcertlflcate 
must  be  held  to  be  fluffldent  unless 
upon  its  face  It  ahowa  that  In  fact 
the  statement  of  such  knowledge  is 
untrue."  Llndley  v.  LIndley,  92  Tex. 
446,  448.  49  SW  573  [aff  (Civ.  A.)  50 
SW  159]. 

[a]  B»>cttBr  atatettmt  of  inMuia 
of  kBOwtedf*  mm  aupliuag*. — Where 
an  officer  recited  in  hfs  certlflcate  that 
th«  aaknewledKar  wu  known  to  blm 
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bat  it  is  usually  provided  by  statute  that  where  the 
officer  is  not  personally  acquainted  with  the  acknowl- 
edger he  must  state  in  the  certificate  the  proof  by 
whidi  the  identity  of  such  person  was  made  known 
to  him." 

[$  198]  (c>  Informing  Grantor  of  Oontents  of 
Listmmttit."  Where  the  statute  requires  the  cer- 
tificate to  recite  that  the  grantor  was  informed 
of  the  contents  of  the  conveyance,  the  omission 
of  such  recital  renders  the  certificate  fatally 
defective."  But  the  certificate  will  be  liberally 
construed  in  this  regard  and  a  substantial  compli- 


ance with  the  Ungoage  of  tha  statate  is  suf- 
ficient."' 

199]  (d)  Fact  of  Exwmtlon  of  Instrument— 
aa.  In  Q«neraL  The  statutes  usually  require  the 
certificate  to  recite  that  the  grantor  acknowledged 
the  execution  of  the  deed  or  other  instrument,  and 
where  this  is  the  case  there  must  be  at  least  a  com- 
pliance with  the  requirement,  failing  in  which  the 
certificate  is  fatally  defective."  But  the  exact  lan- 
guage of  the  statute  need  not  be  used,  and  any  equiva- 
lent recital  which  clearly  shows  an  acknowledgment 
of  execution  is  sufficient.^' 


"by  introduction  by  C.  W.  D.,"  the 
words  quoted  were  treated  aa  Bur- 

Jluaajra.    Llndley  v.  Llndley,  92  Tex. 
it,  a  SW  67S  Xattt  (Civ.        fiO  SW 
1691. 

la.    See  the  statutes. 

[a]  XB  OkUfomlm  where  the  cer- 
ttncate  states  that  the  acknowledg- 
ing party  was  proven  to  the  ofScer 
to  be  the  person  who  executed  the  In- 
strument It  must  also  state  that  such 
proof  was  by  the  sworn  testimony  of 
a  credible  witness,  irivlns  the  name 
ot  the  witness.  Kimball  v.  Semple, 
25  Cal.  440. 

[b]  In  Illinois  a  recital  of  the  ap- 
pearance of  A  -B,  "whose  name  ap- 
pears to  the  foregoing  conveyance, 
and  who,  by  good  authority  to  me 
fTlven,  Is  the  Identical  person,"  etc., 
was  held  Insufficient.  Becker  v. 
Qul»,  54  III.  390.  .  < 

[c]  IB  WMoarl  the  acknowledg- 
er'a  Identity  must  be  proved  by  at 
least  two  witnesses  whose  names  and 
residences  must  be  Inserted  in  the 
certificate,  and  a  recital  that  the  ac- 
knowledger was  "satisfactorily  Iden- 
tified" Is  not  sufficient  Riehl  v.  Noel, 
89  Mo.  A.  178. 

rd]  Xn  Vsw  Totk  under  1  Rev.  St. 
p  758  S  >.  H  was  held  that  a  certifi- 
cate stating  that  the  Identity  of  the 
acknowledger  was  proved  to  the  of-' 
ficer  by  a  witness  named,  and  that 
such  witness,  on  being  sworn,  stated 
his  place  of  residence  and  that  he 
Icnew  Uie  acknowledger  to  be  the 
grantor  described  In  the  deed,  was 
sufficient,  although  It  did  not  state 
speeincally  that  the  officer  had  satls- 
nctory  evidence  of  the  acknowledg- 
er'a  litentlty.  Rltter  v.  Worth.  68  N. 
T.  627  [aff  1  Thomps.  &  C.  40«].  And 
it  has  also  been  held  that  the  certifi- 
cate need  not  state  the  name  of  the 
Identifying  witness  (Jackson  v.  Phil- 
lips, 9  Cow.  94)  or  his  place  of  resi- 
dence (Norman  v.  "Wells,  17  Wend. 
13S:  DlU)le  V.  Rogers,  13  Wend.  636). 

[e]  n  Tvxmm  a  statute  proyidInK 
that  the  proof  of  identification  should 
be  indorsed  on  the  Instrument  was 
held  to  be  directory  only,  and  a  cer- 
tificate was  upheld  which  merely  re- 
cited that  the  grantor  "was  made 
known."  The  court  said:  "The  mere 
fact  that  he   failed  to  Indorse  the 

?roof  of  Identity,  after  he  had  ch- 
ained It,  on  the  deed,  would  net 
vitiate  the  record,  if  the  proof  of 
Identity  was  In  fact  made,  and  the 
acknowledtrment,  as  required  by  the 
statute,  taken."  Sowers  v.  Peterson, 
69  Tex.  216,  218. 

13.  Duty  of  ofOoer  to  explain  In- 
■tmiMnt  to  grantOT  see  supra  i  138. 

14.  Btamphlll  v.  Bullen.  121  Ala. 
2S0,  25  S  928:  Parker  v.  Bantwell,  119 
Ala.  297,  24  S  860;  Davidson  v.  Ala- 
bama Iron,  etc.,  Co.,  109  Ala.  383,  19 
8  890;  Roney  v.  Moss,  7S  Ala.  491; 
Plnckney  v.  Burrage.  31  N.  J.  It.  21; 
Longley  v.  Sperry,  72  N.  J.  Eo.  637, 
66  A  1062.  See  also  Riddle  v.  Keller, 
61  N.  J.  Bq.  613,  48  A  818;  SufTem  v. 
Butler,  19  N.  J.  Eq.  202  [aft  21  N.-  J. 
Eq.  4101. 

[a]  -  AefcaowMlgmMtt  proof  of 
kBOWtodc*.— An  acknowledgment  ac- 
eordlng  to  th«  statute,  before  an 
officer  designated  by  law.  Is  equiva- 
lent to  prom  that  the  grantor  had 
knowledg*  of  the  oontents»  If  It  con- 
tains tha  certificate  that  the  officer 
made  known  the  contents  before  ths 


acknowledgment  was  taken.  Hyer  v. 
Little,  20  N.  J.  Bq.  448. 

15.  See  Johnson  v.  Thompson, 
(Tex.  Civ.  A.)  50  SW  1055. 

[a]  Omission  of  word  "fnUy"  bs- 
for»  '^explained."— A  recital,  in  a  cer- 
tificate of  acknowledgment  that  a 
deed  was  "explained"  to  the  grantor, 
showa  a  subatantial  compliance  with 
a  statute  which  requires  that  the  deed 
shall  be  "fully  explained."  Johnson 
y.  Thompson,  (Tex.  Civ.  A.)  50  SW 

[b]  Undsr  the  aiabama  statnts, 

which  requires  a  recital  that  the 
grantor  "acknowledged  .  .  .  that, 
being  Informed  of  the  contents  of  the 
conveyance,  he,"  etc.,  it  is  not  suffl- 
elent  to  recite  that  "being  informed 
of  the  contents  of  the  conveyance,  he 
acknowledged,"  eta  Jackson  v.  Klrk- 
sey,  IJO  Ala.  547,  18  S  304  foverr 
V.  De  Loach,  84  Ala.  398,  4  S 
7B7J;  East  Tennessee,  etc,  R.  Co.  v. 
Davis,  91  Ala.  615,  8  1^  349! 

Ifl.    Elmsiie  V.  Thurman,  87  Miss. 

(N'  Y  )^560'         ^"  *  ^"*>' 

In  Lewis  V.  Waters,  3  Harr.  &  M. 
(Md.)  430,  431,  a  certificate  of  a  mar- 
ried woman's  acknowledgment  recit- 
ing that  she  acknowledged  "the  lands 
to  be  the  right  and  estate**  of  the 
party,  "according  to  an  Act  of  As- 
sembly In  such  case  made  and 
provided,"  was  held  defective  as  not 
showing  that  she  acknowledged  the 
instrument  to  be  her  act  and  deed. 
But  deeds  so  acknowledged  were 
held  good  In  Hoddy  v.  Harryman,  8 
Harr.  &  M.  (Md.)  681,  and  Blair  v. 
Valllant,  4  Harr.  &  M,  (Md.)  62. 
^  [al  SvbsoilpUoa  In  prMenoe  of 
JilBt£MM,^ynder  the  Ky.  act  of  1792, 

Srovlding  for  the  acknowledgment  of 
eeoB  before  two  Justices  of  the  peace 
In  the  county  where  the  grantor  re- 
sided, and  requiring  the  lustlces  to 
state  In  the  certificate  that  the  deed 
was  so  acknowledged,  and  also  so 
subscribed  or  signed.  In  their  pres- 
ence, a  certificate  failing  to  show 
affirmatively  that  both  these  acta 
were  done  In  the  presence  of  the  of- 
ficers was  defective.  Brown  v. 
Swift.  1  SW  474:  Harris  v.  Price,  14 
R  Mon.  414;  Smith  v.  White,  1  B. 
Mon.  16;  Kay  v.  Jones,  7  J.  J.  Marsh, 
38:  Hyne  v.  Campbell.  6  T.  B.  Mon. 
286;  McConnell  v.  Brown,  Litt.  Sel. 
Cas.  459;  Womack  v.  Hughes.  Lltt. 
Sel.  Cas.  292.  See  also  Taylor  v. 
Bush,  G  T.  B.  Mon.  84. 

[b]  A  recital  that  the  grantor  ac- 
knowledgsd  ke  had  "slnsd"  the  In- 
strument has  been  held  not  a  sub- 
stantial compliance  with  a  statute 
requiring  him  to  acknowledge  that  he 
had  "signed,  sealed,  and  delivered"  it. 
Durham  v.  Stephenson,  41  Fla.  112, 
25  S  284;  Llgon  v.  Barton,  88  Miss. 
186,  40  S  556;  Elmalie  v.  Thurman, 
87  Miss.  587,  40  S  67;  Buntyn  v. 
Shippers'  Compress  Co.,  88  Miss.  94; 
Robinson  v.  Noel,  49  Mfsar  253:  Toul- 
mln  V.  Heidelberg,  82  Miss.  268.  But 
In  other  cases  certificates  reciting 
merely  that  the  grantor  acknowledged 
that  he  had  "signed"  the  Instrument 
have  been  upheld  on -the  theory  that 
the  officer  did  not  possess  sufficient 
technical  knowledge  of  the  law  to 
know  that  signing  was  not  equivalent 
to  execution.  Little  v.  Dodge,  32  Ark. 
468;  Tubba  v.  Oatewood.  2t  Ark.  128; 
Barton  v.  Iforrla.  16  Oh.  408;  Mullins 


V.  Weaver,  57  Tex.  6;  Belcher  v. 
Weaver,  46  Tex.  298,  26  AmR  267; 
Bensimer  v.  Pell.  86  W.  Va.  16,  12  SE 
1078,  29  AmSR  774. 

Icl  A  Moltal  that  tha  rrantor 
"aokmovrtadnd  his  ■li^tBM'^  is  in- 
sufficient. Bhelton  v.  Armor,  13  Ala. 
647. 

[d]  Tlis  onissioa  of  tlis  wmd 
"Blinisd"  has  been  held  a  fatal  defect 
Smith  V.  Elliott,  39  Tex.  201. 

[e]  A  deed  of  tmst  of  a  oospontioa 

is  not  sufficiently  probated  to  author- 
ize Its  registration  where  the  cor- 
poration omcers  simply  acknowledge 
their  signatures,  without  acknowledg- 
ing the  deed  to  be  either  the  act  and 
deed  of  the  corporation  or  the  act 
and  deed  of  the  officers,  and  where 
there  Is  no  proof  that  the  seal  affixed 
is  the  corporate  seal,  and  the  deed 
passes  no  title  as  against  subsequent 
creditors  of  or  purchasers  from  the 
g^rantor  Witherell  v.  Murphy,  154  N. 
C.  748,  69  SE  748. 

17.  Davar  v.  Cardwell,  27  Ind.  478. 
^  [a]  Th«  following'  sxpnaalmui 
nave  bsen  hsld  sabstantlallT  Mniva. 
l"t!  (1) ."Signed  sealed,  and^ellv 
ered,"  to  "executed."  Hobson  v.  KIs- 
aam.  8  Ala.  357;  Jacoway  v.  Gault, 
20  Ark.  190  73  AmD  Stuart  v^ 
Dutton,  39  III.  91. 

(2)  '•Signed  and  sealed'*  to  "exe- 
•'"Iff  T^Se.  32  Ark.  463. 

(3)  "Signed"  to  "executed.**  John- 
V.  Thompson,  (Tex.  Civ.  A.)  60 

Bvv  106S. 

(4)  ''Bxeeuted'*to  'Signed,  sealed, 
5?*'.5«"^S'*«'-"  Elmslle  Thurman, 
87  Miss.  637,  40  8  67;  Smith  v.  Wil- 
liams. 88  Miss.  48. 

^  (6>  "Executed"  to  "subscribed." 
Dom  V.  Best,  16  Tex.  62. 
.  («>  "Acknowledged  the  foregoing 
instrument  to  be  his  act  and  deed" 
to  "acknowledged  that  be  signed, 
sealed,  and  delivered  the  foregoing 
deed."  Hall  v.  Thompson,  9  Miss. 
443,  444:  Den  v.  Hamilton,  12  N.  J. 
L.  109;  Brown  v.  Farran.  3  Oh.  140. 

(7)  "Duly  acknowledged  the  execu- 
tion of  the  same"  to  ''acknowledged 
that  he  .  .  .  executed  the  same 
as  his  ,  .  .  free  act  and  deed." 
Gross  V,  Watts,  206  Mo.  873,  893.  104 
SW  SO.  121  AmSR  682. 

(8)  "Seal  and  acknowledge"  to  "seal 
and  deliver."  Jamison  v.  Jamison,  3 
Whart.  (Pa.)  457,  31  AmD  536.  See 
also  L'Engle  v.  Reed,  27  Fla.  845.  9 
S  213. 

(9>  Acknowledged  the  Instrument 
"to  be  their  act  and  deed  for  the  uses 
and  purposes  therein  mentioned"  to 
"they  signed,  sealed,  and  delivered." 
Den  V.  Hamilton,  12  N.  J.  L.  109. 

(10)  "Acknowledged  his  signature 
to  the  annexed  deed  for  all  the  pur- 
poses therein  expressed"  to  "acknowl- 
edged that  he  executed  the  within 
Instrument  for  the  purposes  therein 
contained."  Hughes  v.  Powers.  99 
Tenn.  480.  485,  42  SW  1. 

(11)  "Acknowledged  the  foregoing 
Instrument  to  be  hie  act  and  deed" 
to  "acknowledged  that  he  signed, 
sealed,  and  delivered  the  foregoln? 
deed."  Hall  v.  Thompaon,  9  Miss. 
443,  4B6. 

(12)  "Acknowledged  .  .  .  that 
she  had  willingly  acknowledged  the 
same"  to  "acknowledged  that  she  had 
willingly  executed  the  same."  Pick- 
ens v.  Kntsely.  29  W.  Va.  1,  S,  11  SB 
938,  «  AmSR  633. 
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[1C.J.]  855 


The  omission  of  the  personal  prononn"  in  reciting 
the  faet  of  exeeution  viU  not  ordinarily  vitiate  the 
eeitifleate  if  it  appears  from  the  eontezt  that  it  was 
the  grantor  vho  aeknowledged  sneh  ezeeution,"  al- 
though there  are  rases  in  which  sneh  an  omission  has 
been  held  UXel?^ 

Data  of  «X6raitton.  Although  t^e  statutory  form 
preseribed  a  recital  that  the  grantor  acknowledged 
executing  the  izratrument  "on  &e  day  and  year  there- 
in mentioned,"  it  has  been  held  that  the  omission 
of  the  quoted  words  did  not  vitiate  the  oertiflcate.'* 

[%  200]  bb.  DeliTery.  Xt  has  been  held  that  a 
oertifioate  is  defective  where  it  fails  to  show  that  the 
grantor  "delivered''  as  well  as  signed"  the  in- 
strument i'*  but  other  authorities  hold  that  the  omis- 
sion of  the  wOTd  "delivwed"  is  not  a  fatal  defect 
where  it  is  apparent  that  the  instrument  was  in  fact 
delivered  and  tiiat  the  omission  was  a  mere,  clerical 


error/ 

'(13)  A  recital  that  the  srantor  ao- 
knowiedved  the  deed  "to  d«  his  tree 
act  and  deed"  to  a  recital  that  he 
"■Isned.  sealfld,  and  delivered"  It. 
Faraona  v.  Boyd,  >0  Ala.  111. 

[b]  Mylwg  IR  oSoo^  jr— enoe. 
Under  a  statute  redulrlnff  a  submis- 
sion to  arbitration  to  be  signed  In 
the  presence  of  the  offlcer  before 
whom  it  Is  aoknowledgred,  a  recital 
that  the  acknowlederers  "personally 
appeared  and  acknowledeed,"  etc., 
sufficiently  Implies  that  the  instru- 
ment was  BlgTied  In  the  ofllcer's  pres- 
ence. Campbell  v.  Upton,  118  Mass. 
«7. 

18.  OUrloal  errors  and  omissions 
gwneZBUjr  see  supra  fi  18& 

19.  Tew  T.  Henderson,  IIS  Ala. 
545,  23  B  128;  Oarton  v.  Hudeon-Kim- 
berly  Pub.  Co..  8  OKI.  «81.  68  P  946: 
Uusgrove  T.  Bonser,  6  Or.  til,  20 
AmR  787. 

[a]  Vhe  -am  of  the  word  "the" 
instead  ol  "he"  (Purst  v.  Daugherty, 
81  Tex.  660,  17  SW  888)  or  ^'they" 
(Montgomery  v.  Homberser,  16  Tex. 
Civ.  A-  28,  40  SW  828)  is  not  a  faUl 
defect. 

so.  Buell  V.  Irwin,  24  Mich.  146; 
HufI  ▼.  Webb.  64  Tex.  284. 

ai.  Abney  t.  DeL,oach,  84  Ala. 
393,  4  S  757;  Carter  Doe,  21  Ala. 
72;  Parsons  v.  Boyd.  20  Ala.  112; 
Harbinson  T.  Harrell,  19  Ala.  758; 
Bradford  v.  Dawson,  2  Ala.  203. 

sa.  Shelton  V.  Armor,  13  Ala.  647: 
Blmslle  T.  Thurman,  87  Miss.  587,  40 
S  87;  Buntyn  v.  Shippers'  Compress 
Co.,  68  Miss.  94;  Toblque  Salmon 
Club  V.  McDonald,  86  N.  B.  589. 

[a]  Xeeltal  of  deUTsry  to  wrong- 
person. — Where  the  adcnowledsment 
of  a  trust  deed  for  the  benefit  of 
creditors  was  of  the  delivery  of  the 
deed  to  the  cestjil  que  trust,  and  not 
to  the  trustee,  who  was  the  grantee 
named  In  the  deed,  it  was  a  substan- 
tial compliance  with  the  statute  re- 
lating to  acknowledgments  of  such 
Instruments.  Stewart  v.  Fowler,  3 
Ala.  62». 

[bi    VssA  not  fix  date  of  daUvwrj. 

—As  it  Is  not  necessan'  that  the  ac- 
knowledgment of  a  deed:  should  fix  the 
date  of  delivery,  the  fsUure  to  add 
In  the  acknowledgment  of  a  deed,  fol- 
lowing the  statement  of  delivery,  the 
words  "on  the  day  and  year  therein 
mentioned"  Is  not  a  material  defect 
affecting  the  validity  of  the  instru- 
ment. Caruthers  v.  McLaran,  56  Miss. 
371;  Garth  v.  Fort.  15  Lea  (Tenn.) 
6S3.  See  also  Morse  v.  Clayton,  21 
Miss.  373. 

33.  Gable's  App.,  3  Pa.  Cas.  76. 
7  A  52;  Johnson  v.  Thompson,  (Tex. 
Civ.  A.)  50  SW  1055. 

[a1  A  osrtlfleate  veolttnf  that  the 
rnutov  "signed  and  sealed"  the  deed 
may  be  sustained  as  a  substantial 
compliance  with  a  statutory  require- 
ment that  the  certificate  shall  recite 
an  aekmnrledgment  by  the  grantor 
that  he  "ueeated"  the  deed,  aUhoagh 


[$  201]  ec.  Identlfieatton  of  Ihstroinent  Ae- 
knowledged. The  certificate  should  in  stnne  way 
identify  the  instroment;  execution  of  which  is  ae- 
knowledged but,  where  it  eleer^  appears  to  what 
instroment  the  certificate  is  intended  to  apply,  it  is 
suffident,'*  although  there  be  no  specific  reference 
to  such  instrument,"  or  even  though  the  character 
of  the  instrument  be  erroneously  stated,"  and  it 
has  been  held  that  a  eertifleate  recitii^  that  the 
party  acknowledged  the  execution  of  "the  same," 
instead  of  "the  within  instrnmoit"  or  other  equiva- 
lent expression,  was  not  bivalid  on  that  account, 
where  the  surrouBding  eireumstanees  ^sufBciently 
showed  what  instrument  was  meant." 

202]  (e)  Faet  of  Acknowledgment  It  is  a 
umvexsal  requirement  that  the  certifirate  shall  re- 
cite the  &et  of  acknowledgment,"  and  where  such 
recital  is  omitted  the  lapse  of  time  will  njot  raise  any 
presumption  of  acknowledgment  so  as  to  render  the 


"executed"  imports  delivery  in  addi- 
tion to  signing  the  seal,  it  being  evi- 
dent that  the  substituted  words  were 
used  In-  a  broad  sense.  Little  v. 
Dodge,  32  Arlc  46S. 

[dj  Wiulifaalluiu  InolnAes  fleHv^ 
en. — An  omission  to  state,  in  the  cer- 
tificate of  an  acknowledgment,  that 
the  deed  was  delivered  is  not  essen- 
tial, for  the  fact  .that  it  was  regis- 
tered on  the  acknowledgment  of  the 
grantor  necessarily  included  delivery. 
Robinson  v.  Mauldln.  11  Ala.  977. 

[c]  SeUvery  ajipeazlntf  from  at- 
testation. — An  acknowledgment,  made 
by  the  maker  of  a  chattel  mortgage, 
or  "the  foregoing  instrument,  by 
them  signed,  to  be  their  free  act," 
such  instrument  also  aifpearing  upon 
Its  face,  by  the  attestation  clause, 
to  have  been  "delivered,"  is  a  suffi- 
cient acknowledgment  of  both  the 
signing  and  delivering  to  entitle  such 
Instrument  to  be  recorded.  Klnstein 
v.  Shouse,  24  Fla.  490,  5  S  380.  Bee 
also  L'Sngle  v.  Raed,  27  Fla.  846,  9 
3  213. 

[d]  in  Georgia  It  Is  held  that  a 
deed  saying  nothing  of  delivery  In 
the  attestation  clause  Is  nevertheless 
prepared  for  record  if  attested  by  two 
witnesses,  one  of  whom  was  the  clerk 
of  the  superior  court  who  signed  the 
attestation  in  his  ofiictal  character. 
Blalock  V.  Mlland,  87  Ga.  673.  18  SK 
561. 

94.  See  Ohio  Nat.  Bank  v.  Beilin, 
28  App.  (D.  C.)  218. 

[af  Beoltia  as  to  date.— In  Ohio 
Nat.  Bank  v.  Berlin.  26  App.  (D.  C.) 
218.  a  failure  to  identify  the  Instru- 
ment by  a  recital  of  its  date  was  held 
to  be  a  fatal  defect.  But  in  Horaley 
V.  Garth.  2  Gratt.  (43  Va.)  471,  44 
AmD  398,  a  variance  as  to  the  date 
of  the  deed  was  held  Immaterial 
where  the  Identity  of  the  Instrument 
acknowledged  was  satisfactorily  es- 
tablished by  other  recitals. 

as.    Samuels  v.  Shelton,  48  Mo.  444. 

[a]  'It"— A  recital  that  the 
grantor  "acknowledged  it"  has  been 
held  equivalent  to  a  recital  that  he 
"acknowledged  the  execution  of  the 
annexed  deed."  Davar  v,  Cardwell,  27 
Ind.  478.  - 

[hi  "ThU  dMd."- A  certificate  re- 
citing an  acknowledgrment  of  "the  ex- 
ecution of  this  deed"  has  been  held 
sufficient.  Kelly  v.  Brown,  SI  N.  B. 
643. 

[c]  ''She  within  Indontore.*'— In  a 

certificate  of  acknowledgment  to  a 
deed,  a  reference  thereto  as  "the 
within  Indenture*"  Is  sufficient  to 
Identify  It  as  the  deed  acknowledged, 
without  giving  its  date  and  stating 
that  the  grantor  signed  It,  when  those 
facts  are  shown  by  the  deed  Itself. 
Adams  v.  Medsker,  26  W.  Va.  127. 

[d]  "<ni«  forsvolnr  writing."— A 
reference  to  the  Instrument  as  "the 
foregoing  writing"  was  sufficient. 
Fouse  V.  Gllflllan,  4S  W.  Va.  Sll,  St 
SB  ITS* 


tel  VwD  iBatnunents  on 
■heea^'Where,  on  the  same  sheet  of 
paper,  were  written  a  deed  by  hus- 
band and  wife  and  a  relinquishment 
of  dower.  It  was  held  that  a  certifi- 
cate following  the  latter  and  certify- 
ing the  acknowledgment  of  the  "fore- 
going Instrument"  must  be  taken  as 
referring  to  the  relinquishment  of 
dower  and  not  to  the  deed.  Doe  v. 
Wilkinson,  21  Ala.  296. 

as.  Samuels  v.  Shelton,  48  Mo. 
444. 

[a]  Aoknowlednnest  In  open  court. 

—where  the  certificate  of  acknowl- 
edgment indorsed  on  the  back  of 
a  sherlfTs  deed  recited  that  the 
sheriff  appeared  In  open  court  and 
acknowledged  the  execution  and 
delivery  of  "a  deed,"  without  specific- 
ally referring  to  the  deed  acknowl- 
edged. It  was  neld  that  the  certificate 
was  not  rendered  Invalid  by  such 
want  of  a  direct  reference  to  the  deed 
OR  which  it  was  Indorsed.  Samuels  v. 
Shelton.  48.  Mo.  444. 

87.  Hurt  V.  McCartnrtr,  18  111.  129 
(where  a  deect'iption  of  the  Instru- 
ment acknowledged  as  "the  within 
power  of  attorney,"  when  in  fact  It 
was  a  deed,  was  held  not  to  be  fatal 
where  it  was  manifest  that  the  ref- 
erence was  to  the  deed). 

aa  Smith  V.  Boyd,  101  N.  T.  472. 
5  NE  319  [rev  87  HowPr  351];  Clafiln 
V.  Smith.  35  Hun  (N.  T.)  872,  15 
AbbNCa^  841. 

89.  Cal. — Henderson  v.  Grewell.  8 
Cal.  B81;  Bryan  v.  Ramlres,  8  Cal. 
461,  68  AmD  340. 

Conn. — ^Harden  v.  Westcott,  11 
Conn.  129;  Pendleton  v.  iButton,  3 
Conn.  408;  Stanton  v.  Button,  2  Clonn. 
527. 

Oa. — White  V.  Magarahan,  87  Qa. 
217.  13  SE  509. 

Hawaii. — I^alakea  v.  HUo  Sugar 
Co.,  16  Hawaii  570. 

III.— Stuart  V.  Dutton.  39  IlL  91; 
Short  V.  Conlee.  28  111.  219. 

Md. — Lewis  V.  Waters,  3  Harr.  & 
M.  480.  But  compare  Basshor  v. 
Stewart,  54  Md.  376. 

Mich. — Dewey  v.  CJampau,  4  Mush. 
566. 

Minn. — Bennett  v.  Knowles,  66 
Minn.  4,  68  NW  111. 

Mo. — Cabell  v.  Orubbs,  48  Mo.  353. 

N.  J. — Hoboken  Land,'  etc.,  Co.  v. 
Kerrigan,  31  N.  J.  L.  13. 

N.  T. — Peo.  V.  Harrison,  8  Barb. 
560. 

N.  C— Cook  V.  PIttman.  144  N.  C. 
530,  57  9E  219,  119  AmSR  985. 

Tex. — Helnts  v.  Thayer,  92  Tex. 
658,  50  SW  929.  51  SW  640;  Davis  v. 
McCartney,  64  Tex.  584:  Huff  v.  Webb, 
64  Tex.  284;  McDanlel  v.  Needham, 
61  Tex.  269;  Helntz  v.  O'Donnell,  17 
Tex.  Civ.  A.  21,  42  SW  797. 

Va. — Clinch  River  Veneer  Co.  v. 
Kurth,  88  Va,  222,  16  SE  168;  Vir- 
ginia, Coal,  etc,  Co.  v.  Roberson,  88 
Va.  116,  13  sn  SBC:  Hookman  v.  Mo- 
Claaahan.  87  Va.  iL-U  SB  SSflw 
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record  of  the  deed  legal."**  The  employment  of  the 
word  "acknowledged"  is  not,  however,  essential,"^ 
and  any  language  by  which  the  fact  of  acknowledg- 
ment is  fairly  made  to  appear  is  sufficient  j"'  but 
there  must  at  least  be  words  substantially  equiva- 
lent to  those  of  tbe  statute,"  and  the  fact  must  be 
stated  positively  and  not  left  to  mere  inference." 
A  clearly  accidental  omisslou  of  the  word  "ac- 


knowledged" may  be  supplied  from  the  context, 
according  to  some  authorities  which  apply  the  rule 
that  purely  clerical  omissions  do  not  vitiate  the  cer- 
tificate to  such  a  case^"  but  there  is  also  authority 
for  the  view  that  the  omission  of  the  recital  of  tbe 
fact  of  acknowledgment  cannot  be  supplied  by 
intendment.^ 
Omission,  of  personal  pronoun.   In  some  eases  the 


N.  B.— K«lly  V.  Brown,  SI  N.  B.  «4«. 

"It  must  be  perceived  from  all  the 
legislation  upon  this  subject,  that 
one  fact  must  prominently  appear  in 
the  certificate,  that  the  party  exe- 
cuting the  deed  did  In  fact  acknowl- 
edge It  to  the  officer  to  be  his  deed. 
Nothing  less  than  this  will  satisfy 
the  requirements  of  the  statute.  Per- 
haps the  word  acknowledge  need  not 
be  used.  If  some  word  equivalent  to 
It  is  found  in  Its  place.  As  applied 
to  deeds,  an  acknowledgment  means 
noming  more  than  the  act  of  the 
grantor  going  before  a  competent  of- 
ficer, and  then  and  there  to  him  ac- 
knowledging or  declaring  the  instru- 
ment produced,  to  be  his  act  and 
deed.  The  mere  fact  that  the  grantor 
appeared  before  the  otflcer,  and  that 
the  ofDcer  personally  knew  him  as 
the  Identical  person  who  executed, 
and  whose  name  is  subscribed  to  the 
deed  as  having  executed  the  same,  do 
not  amount  to  a  declaraticm  that  the 

frantor  In  fact  executed  the  deed, 
t  Is  no  doubt  true,  the  parties  ap- 
peared before  the  commissioner  for 
the  purpose  of  acknowledging  the 
deed,  we  may  well  suppose  bo,  but 
we.  cannot  by  Intendment  or  construc- 
tion place  the  word  acknowledge  in 
a  certificate  that  does  not  contain  It." 
Short  V.  Conlee,  28  III.  219,  228. 

[a]  Wbar*  no  form  prMCribed. — 
Bven  though  the  statute,  simply  re- 
quires acknowledgment  without  pre- 
scribing the  form  or  substance  o£  the 
certificate,  there  must  be  a  recital  of 
the  fact  of  acknowledgrment.  Punch- 
ard  V.  Masterson,  100  Tex.  479,  101 
SW  204. 

[b]  PcHonal  appMnitM  of  ffnui- 

tor. — The  certificate  must  show  that 
the  grantor  personalty  appeared  be- 
fore the  officer.  Bast  Tennessee,  etc., 
R.  Co.  V.  Davis,  91  Ala.  616,  8  S  349. 
But  Bee  Zimmerman  v.  Wlllard,  114 
III.  S64,  2  ME  70. 

[c]  Til*  twrtlmo&7  of  tha  oMctv 
that  the  parties  did  In  fact  acknowl- 
edge the  Instrument  cannot  cure  an 
omission  of  the  certificate  to  recite 
that  faoL  I^alakea  v.  Hllo  Sugar  Co.. 
15  Hawaii  S?D. 

[d1  An  taUUetauat  for  forgliv  ■ 
Mrlulwto  of  acknowledgment  will 
not  lie  where  the  certificate  does  not 
recite  the  fact  of  acknowledgment. 
Pea  V.  Harrtaon,  8  Barb.  (N.  Y.)  560. 

[e]  0«rtlfle»t«  Aowlug  appear- 
ance by  tMommj  In  faot—- under 
Sayles  Annot.  Civ.  St.  (t897>  art  4«16, 
requiring  an  acknowledgment  to  be 
taken  by  the  grantor,  etc.,  appearing 
before  an  officer  and  stating  that  he 
executed  the  Instrument  for  the  con- 
sideration and  purposes  therein  stat- 
ed, and  requiring  the  officer  to  certify 
thereto,  and  art  4617,  prohibiting  the 
taking  of  acknowledgments,  unless 
the  officer  knows,  or  has  satisfactory 
evidence  on  oath,  that  the  person 
making  the  acknowledgment  is  the 
person  who  executed  the  Instrument, 
a  certificate  of  acknowledgment,  stat- 
ing that  1j  and  M,  by  their  attorney 
in  fact,  T,  being  known  to  the  officer 
to  be  the  persons  whose  names  were 
subscribed  to  the  preceding  deed, 
personally  appeared  before  the  offi- 
cer and  acknowledged  that  they  ex- 
ecuted the  same  for  the  purposes  and 
consideration  therein  expressed,  was 
insufficient  to  authorize  a  recording 
of  the  deed,  and  made  it  inadmissible 
In  evidence  as  a  recorded  Instru- 
ment. Christy  v.  Romero,  <Tex.  Civ. 
A.)  140  S.  W.  516,  B17  (where  it  was 
said:  "Prom  a  reading  of  the  certifi- 
cate of  Mknowledgtnent,  It  wUI  be 


seen  that  Louis  Schorn,  Sr.,  and  Min- 
nie Schom'  did  not  appear,  as  re- 
quired by  the  statutes,  before  the 
officer  taking  same;  and  it  follows 
that  if  they  did  not  appear  before 
said  officer  then  they  did  not,  as 
stated  in  the  certificate,  acknowledge 
that  they  executed  said  Instrument 
'for  the  purposes  and  consideration 
therein  expressed'  ">. 

[f]  Cartifloste  as  to  statemant  of 
anestlnff  wltnass. — ^A  certificate  by  a 
notary  to  a  deed  executed  In  anottier 
state,  to  the  effect  merely  that  the 
attesting  witness  stated  that  the 
deed  was  executed  and  acknowledged 
by  the  grantor  in  his  presence,  is  in- 
sufficient to  entitle  the  deed  to  rec- 
ord. Charleroi  Timber,  etc.,  Co,  v. 
Licking  Coal,  etc.,  Co.,  (Ky.)  116  S. 
W.  682  (where  the  court  said:  "The 
notary  did  not  certify  that  It  was 
acknowledged  before  him  bV  the  per- 
son who  made  it.  He  only,  certified 
that  the  attesting  witness  stated  that 
'the  deed  was  executed  and  acknowl- 
edged In  his  presence  by  the  grantor. 
A  deed  made  In  this  state  which  Is 
attested  by  two  witnesses  may  be 
admitted  to  probate  upon  proof;  but 
there  Is  no  provision  of  law  for  ad- 
mitting to  record  a  deed  made  out  of 
the  state  unless  It  Is  acknowledged 
before  sOme  of  the  officers  named  in 
the  statute"). 

80.  Helntz  v.  O'Donnell,  17  Tex. 
Civ.  A.  21,  42  SW  797.  But  see  Jack- 
son V.  Gilchrist,  IB  Johns.  ,(N.  T.) 
89.  • 

[a1  BeeorfiiiMr  do«i  not  vsotlfy  tha 
oulnleB  of  the  certificate  to  recite 
the  fact  of  acknowledgment.  Pun- 
chard  V.  Masterson,  100  Tex.  479,  101 
SW  204. 

31.  Chouteau  t.  Allen,  70  Mo.  290. 
See  also  Short  v.  Conlee,  28  III.  219: 
Geil  V.  Getl,  101  Va.  778,  45  BE  825. 

32.  See  Jackson  t.  Oilchrlat,  15 
Johns.  (N.  T.)  89. 

[a]  "Oanw  to  aeknewMUre." — 
Where  the  certificate  of  acknowledg- 
ment of  an  ancient  deed  stated  that 
the  grantors  "came  to  acknowledge" 
it,  this  was  held  sufficle'ntly  to  Imply 
that  they  did  acknowledge  the  deed. 
Jackson  v.  Gilchrist,  15  Johns.  (N. 
Y.)  89. 

[b]  "Bnbsoribad  and  sworn  to." 

—Under  N.  T.  Laws  (18^8)  c  40. 
relating  to  the  Increase  of  stock  of 
manufacturing  corporations,  and  pro- 
viding for  a  certificate  stating  certain 
facts  to  be  acknowledged  by  the 
chairman  of  the  -  meeting,  the  ac- 
knowledgment in  the  words  "sub- 
scribed and  sworn  to  before  me"  Is 
sufficient,  although  the  word  "ac- 
knowledged" does:  not  appear  therein. 
Cuykendall  v.  Douglas,  19  Hun  577. 

fc]  Bnbsorlblng'  and  affixliig  oor- 
pOTBt*  MaL — A  certificate  of  an  ac- 
knowledgment by  the  president  of  a 
corporation,  reciting  that,  being  duly 
sworn,  h©  "deposes  and  says"  that 
he,  by  authority  of  the  hoard,  did 
subscribe,  and  that  the  seal  was  af- 
fixed by  authority,  was  sufficient,  al- 
though the  word  "acknowledge"  was 
not  used.  Chouteau  v.  Aljen,  TO  Mo. 
290. 

[d]  A«knowl«agin«Bt  mad*  to  of- 

ffloer. — ^The  certificate  need  not .  ex- 
pressly recite  that  the  acknowledg- 
ment was  made  to  the  officer.  Woods 
v.  James,  87  Ky.  511.  9  SW  513,  10 
KyL  631;  Gordon  v.  Leech,  81  Ky.  229; 
Best  V.  Kirkendall,  (Tex.  Civ.  A.) 
107  SW  932. 

[e]  Acknowledginant  tnade  by 
KrMitor.~A  certificate  is  sufficient 
where  it  redtes  that  tho  d^ed  was 


"signed,  sealed,  and  acknowledged," 
although  it  does  not  specifically  des- 
ignate the  grantor  by  name  as  the 
person  who  did  these  things.  Wise 
v.  Poatlewait,  3  W.  Va.  452. 

[f]  AokBOWladgment  bj  two 
gzaatoza.r— A  certificate  that  '^person- 
ally appeared  Augustus  Pal  In,  and 
Nancy  J.  Palln-,  his  wife,  acknowl- 
edged," etc.,  sufficiently  shows  that 
the  acknowledgment  was  by  Ixtth. 
Brown  v.  CorbTn,  121  Ind.  465,  467, 
23  NB  276. 

[g]  Acknowledgment  that  Instn- 
went  "was  uacated." — ^A  recital  that 
the  grantor  acknowledged  "that  the 
same  was  executed"  has  been  held 
sufficient  In  some  cases  without  di- 
rectly reciting  that  he  acknowledged 
its  execution  by  himself.  Oeekle  v. 
Kirby  Carpenter  Co.,  10  P.  Cas.  No. 
5,295,  9  Reporter  37  [aff  106  U.  S. 
379,  i  set  815,  27  L.  ed.  1571;  Laugh- 
lln  V.  Kleper.  125  Wis.  161,  103  NW 
2G4;  Mllledge  V.  Coleman,  47  Wis. 
184.  2  NW  77. 

[h]  Snrplnsar*.— (1)  Where  the  ac- 
knowledgment to  a  mortgage  recited 
that  on  a  certain  day  before  the  offi- 
cer personally  appeared  R.  (the 
grantor),  personally  known  to  the 
officer  to  be  the  same  person  de- 
scribed In,  whose  name  Is  subscribed 
to.  and  who  executed  the  within  In- 
strument, and  "who"  acknowledged 
to  the  officer  that  he  executed  the 
same.  It  was  not  fatally  defective  for 
failure  to  certify  that  the  grantor 
actually  acknowledged  the  execution 
of  the  mortgage  to  the  officer.  Reed 
V.  Bank  of  Ukiah,  148  Cal.  96,  82  P 
845.  (2)  Where  the  certificate  stated 
that  the  deed  was  proved  or  acknowl- 
edged, there  being  nothing  to  which 
the  words  "proved  or"  could  be  re- 
ferred, it  was  held  that  they  might 
be  rejected  as  surplusage.  Nelson  v. 
Graff,  44  Mlch.  483,  6  NW  872. 

33.  See  Dewey  v.  Campau.  4  Mich. 
S65.  , 

[a]  "mated"  Is  not  eqatralent  to 
"acknowledged."  I>ewey  v.  Campau, 
4  Mich.  566.  _ 

[b]  meoltnl  of  exeoiitlom  not  nM- 
otealL^ — ^A  recital  that  the  grantor  "ex- 
ecuted" the  Instrument,  or  "signed" 
it.  or  "signed,  sealed,  and  delivered" 
it.  Is  not  equivalent  to  a  recital  that 
he  acknowledged  it  to  he  his  act  and 
deed.  Bryan  v.  Ramlrex,  8  Cal.  461, 
68  AmD  340;  Punchard  v.  Uaaterson. 
100  Tex.  479,  101  SW  204;  Helnti  v. 
Thayer,  92  Tex.  658.  50  SW  929.  51 
SW  640;  McDaniel  v.  Needham,  61 
Tex.  269 ;  Helntz  v.  O'Donnell.  17 
Tex.  Civ.  A.  21.  42  SW  797. 

[c]  Aoknowledgment  In  open 
oonrfai — Where  an  acknowledgment 
was  taken  in  open  court,  a  recital 
that  the  instrument  was  "signed, 
sealed,  and  delivered  In  presence  of 
the  court"  was  held  equivalent  to 
a  recital  that  it  was  acknowledged. 
Wise  v.  Poatlewait,  8  W.-Va.  462.  See 
also  Rainev  v.  Gordon,  6  Humphr. 
(Tenn.)  345. 

34.  Haniey  v.  National  Loan,  etc., 
Co.,  44  W.  Va.  450,  29  SB  1002  (where 
the  only  statement  of  the  fact  of 
acknowledgment  was  found  In  the 
recital:  "i  hereby  certify  that  all 
erasures  and  interlineations  were 
made  before  signing  and  acknowledg- 
ment." and  this  was  held  not  to  be 
a  sufficient  statement  of  the  acknowl- 
edgment). 

35.  Bryant  v.  Richardson,  126  Ind. 
145,  25  NE  807;  Basshor  v.  Stewart, 
54  Md.  376. 

36.  Stanton  v.  Button,  2  Conn.  527; 
Short  T.  Conlee,  28  111.  2l». 
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certificate  has  been  held  to  be  vitiated  by  the  omis- 
aon  of  the  personal  pronoun  designating  the  per- 
son whose  execution  of  the  deed  was  acknowledged 
bnt  the  better  view,  and  that  snpported  by  the 
weight  of  authority,  is  that  such  an  omission  should 
be  regarded  merely  as  a  clerical  error,  which  will 
not  invalidate  the  certificate.'" 

li  203]  (f)  Vblnntuy  Natnn  of  Act  Where 
the  statute  requires  a  recital  that  the  grantor  ac- 
knowledged the  insteument  to  be  his  volontazy  aet 
and  deed,  a  failure  of  the  eertifleate  to  show  in  some 
way  tluit  the  voluntary  character  of  the  execution 
was  acknowledged  is  sometimes  considered  a  tataX 
defect."  It  ia  not  necessary,  however,  to  follow  the 
«aet  words  of  the  statute;  a  substantial  compliance 
therewith  is  sufficient.^  Where  such  a  recital 
is  not  prescribed  by  the  statute  under  which 
the  acknowledgment  is  taken,  it  ia  unnecessary,''' 
and  some  authorities  hold  that  ^e  omission 
of  such  recital  does  not  vitiate  the  certifi- 
cate even  though  it  ia  cantaioed  in  the 
statutory  form." 

204]  (g)  Purpose  or  ConddentloB  of  Instrn- 
ment.    Some  of  the  statutes  require  the  grantor  to 


acknowledge  that  he  executed  the  instrument  for  the 
"uses  and  purposes,"  or  "consideration  and  par- 
poses,"  therein  expressed.  Under  such  statutes  it 
has  been  held  in  some  juxisdietions  that  &  failure 
of  the  certificate  to  recite  this  fact  in  the  words  of 
the  statute,  or  equivalent  language,  is  a  fatal  de- 
fect;^ but  other  courts  hold  that  the  omission  of 
such  statement  is  not  a  fatal  defect.^ 

[$  205]  (h)  Ovnenhip  of  Froperty.  It  is  not 
necessary  that  the  certificate  of  acknowledgment  of 
a  deed  should  recite  tiie  ownership  of  the  property 
conveyed.*" 

U  206]  b.  Acknowledgmmt  "by  Harried  Wom- 
an"—(1)  Substantial  OonpUance  vith  Statnta— (a) 
NecesBity  foz^— aa.  In  GeneraL  As  has  been  stated 
heretofore,  where  a  statute  allowing  a  married 
woman  to  alien  or  encumber  her  property  prescribes 
that  the  instrument  shall  be  acknowledged,  an  ac- 
knowledgment in  the  mode  pointed  out  by  the  statute 
is  absolutely  emential  to  the<.validiiy  of  the  instru- 
ment.^ Under  such  statutes  it  has  been  very  gen- 
erally held  that  the  officer's  certificate  must  wow 
affinnadvely  that  all  the  statutory  requirements 
have  been  followed/"  and  substantially  comply  with 


37.  Buell  V.  Irwin,  2i  Htch.  145; 
Huff  v.  Webb,  64  Tex.  284;  Rork  v. 
Shields.  1«  Tex.  Civ.  A.  640,  4S  8W 
10S2. 

38.  Tdw  T.  Henderson,  116  Ala. 
545,  23  S  128:  Dtckerson  V.  Davis, 
12  Iowa  358;  Garton  v.  Hudson-IClm- 
berly  Pub.  Co. ,  8  Okl.  «31,  68  P  946; 
Uussrove  v.  Bonser,  5  Or.  313,  20 
AmR  737.  See  also  Gray  v.  Kaufl- 
man.  82  Tex.  65,  17  SW  B13. 

89.  Stamphlll  V.  BuUen,  121  Ala. 
250.  25  S  928:  Davidson  v.  Alabama 
Iron,  etc  Co-  109  Ala.  383.  19  S  390; 
Newman  v.  Samuels,  17  Iowa  528; 
Dickerson  v.  Davis,  12  Iowa  563; 
Wlckereham  v.  Reeves,  1  Iowa  413; 
Keeling  v.  Hoyt.  31  Nebr.  453,  48  NW 
66;  Spltsnagle  v.  Vanhesach.  13  Nebr. 
338,  14  Nw  417;  Becker  v.  Anderson. 

11  Nebr.  498,  9  NW  640.  See  also 
Riddle  V.  Keller.  61  N.  J.  Eq.  513,  48 
A  818. 

[a]  Oomottcn  by  reoorder. — 
Where  the  certificate  of  acknowledg- 
ment Is  defective  by  reason  of  omit- 
ting the  word  "voluntary"  or  any 
equivalent,  the  fact  that  the  recorder 
corrects  such  omission  In  the  record- 
ed copy  will  not  cure  the  defect. 
Newman  v.  Samuels,  17  Iowa  528. 

40l  Dickerson  v.  Davis,  12  Iowa 
353;  Keeling  v.  Hoyt,  31  Nebr.  45S, 
48  NW  66;  SpltcnE«Id  v.  Vanhessch, 
18  Nebr.  838^14  NW  417:  B^er  v. 
Anderson,  11  Nebr.  493,  9  NW  640; 
Den  V.  Oelger.  9  N.  J.  L.  225. 

[a]  "ToluBtarUy"  not  a  necessary 
wozd. — ^A  certificate  of  acknowledg- 
ment need  not  state  that  the  grant- 
ors executed  the  deed  "voluntarily, 
if  It  contains  words  giving  an  equiva- 
lent meaning.  Den  v.  Gelger.  9  N.  J. 
L-  281. 

[b]  Omission  of  words  "and  deed." 

— A  certificate  of  acknowledgment 
showing  that  the  grantors  appeared 
and  acknowledged  the  Instrument  to 
be  "their  voluntary  act."  omitting 
the  words  "and  deed,"  is  a  substan- 
tial compliance  with  the  statute. 
Kpitznagle  v.  Vanhessch.  13  Nebr. 
338,  14  NW  417.  ^       ^  ^ 

[c1  The  phrass  "as  their  free  act 
and  deed"  is  a  substantial  compliance 
■with  the  statutory  expression  "as 
their  free  and  voluntary  act  and 
deed."  Mosler  v.  Momsen,  13  Okl.  41, 
74  P  906.    See  also  Hunt  V.  Harris, 

12  Heisk-.  (Tenn.)  243.   

41.  Dawson  t.  Hayden,  67  111.  52. 
43.    Gross  v.  Watts,  206  Mo.  373. 

104  SW  30,  121  AmSR  662;  Johnson 
V.  Irwln.  16  Wash.  6S2,  48  P  345; 
Kley  V.  Oelger,  4  Wash.  484.  SO  P 
727. 

"The  voluntary  execution  of  the 
Instrument  must  be  presumed  from 


the  fact  that  he  acknowledged  that 
he  'executed  the  same.' "  Henderson 
V.  Grewell.  8  Cal.  581,  584. 

[a]  An  aokaowMcnunt  of  m  oor- 
poratlon's  mortm«maybe  aufflclent, 
although  It  omits  the  word  "free'' 
before  "act  and  deed."  and  the  state- 
ment that  the  instrument  was  "vol- 
untarily" executed,  such  omissions 
being  supplied  by  the  recital  in  the 
body  of  the  mortgage  of  the  author- 
ity of  the  board  of  directors  therefor. 
Larkln  v.  Hagan,  14  Aria.  «3,  126  P 
268, 

48.  Wright  V.  Graham,  42  Ark. 
140;  Bhryock  v.  Cannon,  39  Ark.  434; 
Ford  v.  Burks,  37  Ark,  91  ("purposes" 
omitted);  Conner  v.  Abbott,  35  Ark. 
365;  Martin  v.  O'Bannon,  85  Ark,  62; 
Johnson  v.  Godden,  33  Ark.  600  ("con- 
sideration" omitted) ;  Little  v.  Dodge, 
32  Ark.  463;  Jacoway  v.  Gault,  20 
Ark.  190,  73  AmD  494;  Chllders  v. 
W.  H.  Coleman  Co.,  122  Tenn.  109, 
118  SW  1018;  Currle  v.  Kerr,  11  Lea 
(Tenn.)  138;  Llterer  t.  Huddlestone, 
(Tenn.  Oh.  A.)  52  SW  1008.  See  also 
Grlesler  v.  McKennon,  44  Ark.  617. 

[a]  Oalsitfoa  of  woM  '^purposes." 
—An  acknowledgment  which  does  not 
show  that  the  m(»>taage  was  executed 
for  the  'purposes"  expressed  therein 
will  not  entitle  it  to  be  admitted  to 
record.   Ford  v.  Burks.  37  Ark.  91. 

[b]  Ths  omlBBloii  of  tts  word 
"oeasMsnUon'*  renders  the  certifi- 
cate fatally  defective.  Orlesler  t. 
McKennon,  44  Ark.  517:  Johnson  v. 
Godden,  83  Ark.  600. 

[c}  "VMS"  Bot-e^nlralent  to  "oon- 
sideiKtlon.'' — Under  a  statute  requir- 
ing the  certificate  to  state  that  the 
Instrument  was  executed  for  the 
"consideration  and  purposes"  there- 
in specified,  a  recital  that  it  was  exe- 
cuted for  the  "uses  and  purposes" 
therein  specified  was  not  sufficient, 
the  word  "uses"  not  being  the  same 
or  of  similar  Import  as  the  word 
"consideration."  Sbrtin  t.  O'Bannon, 
35  Ark.  62. 

[d]  EqnlTaloBt  phzassB. — ^Where  a 
certificate  of  acknowledgment  pur- 
sued the  statutory  form  except  that, 
instead  of  the  statutory  words,  "who 
acknowledged  that  he  executed  the 
within  Instrument  for  the  purposes 
therein  contained,"  the  words  "who 
acknowledged  his  signature  to  the 
annexed  deed  for  all  the  purposes 
therein  expressed"  were  substituted, 
the  certificate  was  sufficient,  as  the 
two  phrases  are  equivalent  In  mean- 
ing. Hughes  V.  Powers,  99  Tenn. 
480,  485,  42  SW  1.  The  phrase  "for 
the  purposes  '  herein  specified"  is 
equivalent  to  "for  the  purposes  there- 
in contained."    Davis  v.  Bogle,  11 


Helsk.  (Tenn.)  315.  See  also  Hughes 
V.  Powers,  99  Tenn.  480,  42  SW  1. 

[e]  Whsa  an  aoknowlBdffment  is 
by  a  oorpo ration,  the  Insertion  of  the 
words,  "for  the  purpose  and  consid- 
eration therein  expressed,"  is  unneo- 
essary.  Larkln  v.  Hagan,  14  Ariz. 
63,  126  P  268,  272. 

44.  Hawaiian  Trust,  etc.,  Co.  v. 
Barton,  16  Hawaii  294;  Mosier  v. 
Momsen,  13  Okl.  41,  74  P  905;  Ste- 
phens V.  MotL  81  Tex.  115,  16  SW 
731:  Butler  v.  Brown,  77  Tex.  342.  14 
SW136;  Sowers  v.  Peterson,  59  Tex. 
216;  Monfoe  v.  Arledge,  23  Tex.  478; 
Ariola  V.  Newman.  61  Tex.  Civ.  A. 
617.  113  SW  157. 

[a]  WhsTS  the  aoknowlsdgmentls 
by  a  oorporatlon  it  is  not  necessary 
to  Insert  the  words  "for  the  purpose 
and  consideration  therein  expressed." 
Larkin  v.  Hagan.  14  Ariz.  63,  126  P 
268. 

'46.  Homan  v.  Wayer,  9  CaL  A. 
123,  98  P  80. 

46.  Xods  of  UJOBg  a  marded 
woman's  aoknoirtsdgmsvt  see  supra 

SS  142-152. 

47.  See  supra,  i  26. 

4a  U.  S.~Raverty  v.  Fridge.  20 
F.  Cas.  No.  11,586,  3  McLean  230. 

Ala.— Boykin  v.  Smith.  65  Ala.  294. 

Ark. — Little  v.  Dodge,  32  Ark.  453. 

Colo. — Knight  v.  Lawrence,  19 
Colo.  425,  36  P  242, 

Ida. — Co-operative  Sav.,  etc..  As- 
soc. V.  Green,  5  Ida.  660,  61  P  770. 

IlL— Merritt  v.  Tatea.  71  111.  636. 
22  AmR  128;  Mason  v.  Brock,  12  111. 
273.  52  AmD  490;  Hughes  v.  Lane,  11 
III.  123,  50  AmD  436.-  _ 

Ifar.— Sutton  V.  Pollard,  16  SW  126, 
13  KyL  85;  Jefferson  County  Bldg. 
Assoa  V.  Hell,  81  Ky.  613;  Gill  v. 
Fauntleroy,  8  B.  Mon.  177. 

Md.— Heath  v.  Eden,  A  Harr.  &  J. 
751 ;  Roman  Catholic  Clergymen  v. 
Hammond,  1  Harr.  &  J.  580;  Lewis  v. 
Waters,  3  Harr.  &  M.  430. 

Mlch,^ — Dewey  v.  Campau,  4  Mich. 
565. 

Minn. — Baker  v.  St.  Paul,  8  Minn. 
491. 

Miss. — Smith  V.  Williams,  38  Miss. 
48. 

Mo. — Wannell  v.' Kern.  57  Mo.  478; 
Robidoux  V.  Cassilegi,  10  Mo.  A.  516 
[aff  81  Mo.  459]. 

N.  C— Den  v.  Wilson,  13  N.  C.  306. 

Oh. — Dengenhart  v.  Cracraft,  36 
Oh.  St.  549;  Ludlow  v.  O'Nqil,  29  Oh. 
St.  181;  Ward  v.  Mcintosh,  12  Oh  St. 
231  toverr  Card  v.  Patterson,  5  Oh. 
St.  319]. 

Pa. — Myers  v.  Boyd,  96  Pa.  427; 
Jourdan  v.  Jourdan.  9  Serg.  &  R.  268, 
11  AmD  724;  Fowler  v.  McClurg,  6 
Serg,  &  R.  143;  WaUon  v.  Meraer.  6 
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the  terms  of  the  law  in  every  particular/'  or  else 
the  instrument  will  be  invalid.  A  certificate  which 
merely  leads  to  the  inference  that  the  acknowledg- 
ment was  made  in  accordance  with  the  statute  is 
insu^Scient,"  for  if  it  fails  to  show  affirmatively  that 
the  essential  acts  were  done  the  presumption  arises 
that  such  acts  were  omitted,"^  and  usually  parol 
evidence  will  not  he  admitted  to  supply  the  omission." 

Matters  which  the  statute  does  not  reiitiiie  to  be 
stated  may  of  course  be  omitted  without  affecting 
the  validity  of.  the  certificate." 

207]  bh.  Fresnmption  That  Officer  Bid  His 
Duly.  Sometj^itoes,  where  the  statute  prescribing  the 


Berg.  &  R.  49,  9  AmJ>  411;  Evans  v. 
Com..  4  8««.  ft  R.  272.  8  AmD  711; 
Watson  V.  ^Ue^,  1  Binn.  470,  S  AmD 
4S2. 

R.  L— Batbman'B  Pet,  11  B.  I.  686. 

S.  C— WUllama  v.  Cudd,  it  B.  C. 
212.  2  8B  14.  «  AmSR  714;  Wlnso  v. 
Parker,  19  S.  C.  9. 

Tenn. — ^Wester  v.  Hurt,  128  Tenn. 
608,  130  8W  842,  30  LRANS  368, 
AnnCa8l912C  329;  Anderson  v.  Bew- 
ley,  11  Helsk.  29;  Perry  v.  Calhoun,  8 
Humphr.  551. 

Tex. — Veeder  v.  Gflmer,  103  Tex. 
458.  129  SW  B95;  JoneH  v.  Robbins, 
74  Tex.  615,  12  SW  824;  I>av\B  v. 
McCartney,  64  Tex.  584;  Belcher  v. 
Weaver,  46  Tex.  298,  26  AmR  267: 
Holland  V.  Votaw,  (Civ.  A.)  130  SW 
882;  Rork  vj  Shields,  16  Tex.  Civ.  A. 
640.  42  SW  1032.  See  also  Taylor  v. 
Sllllman,  49  Tex.  Ctv.  A.  28S,  108  SW 

ion. 

Va. — ^Virginia  Coal,  eta,  Co.  v.  Rob- 
erson.  88  Va.  116,  IS  SB  350;  Orove 
V.  Zumbro,  14  Gratt.  (55  Va.)  501. 

W.  Va. — Watson  v.  Michael,  21  W. 
Va.  568. 

[a]  .The  re^vleltee  of  an  acknowl- 
edrment  by  a  married  -woman  are: 
(1)  "That  she  must  appear  before  the 
proper  officer:  she  must  be  by  him 
examined  privily  and  apart  from  her 
husband;  the  deed  must  be  fully  ex- 

Elalned  to  her;  then  she  must  ac- 
nowledge  the  deed  to  be  her  act; 
she  must  then  make  two  declarations, 
vis.!  that  she  had  willingly  executed 
the  same;  and  that  she  does  not  wish 
to  retract  It;  and  all  this  must  be 
reduced  to  wrltlnr  and  certilled  by 
the  offlcer  taking  the  same,  either  on 
the  deed  or  annexed  thereto,  and  re- 
corded with  the  deed,"  Laldley  v. 
KnlRht,  28  W.  Va.  735,  741. 

(2)  '^The  certificate,  as  to  the  wife, 
must  not  only  show  that  she  ac- 
Itnowledsed  the  deed,  but  that  she  de- 
clared she  had  wininfflr  executed  the 
same,  and  that  she  did  not  wish  to 
retract  it.  It  tnuat  contain  the  ac- 
knowledgment and  two  declarations. 
Kach  of  these  are  separate,  different, 
and  distinct  requirements  of  the  stat- 
u'te.  They  are  matters  of  substance, 
end  not  form;  and  therefore,  unless 
the  certificate  iithowa  upon  Its  face 
that  each  and  all  three  of  them  have 
been  complied  with,  it  Is  void  as  to 
the  wife,"  Laldley  v.  Central  I^and 
Co.,  30  W.  Va.  505,  616,  4  SB  705. 

[b]  Certilloate  held  Insnlllclsiit. — 
On  a  trust  deed  purporting  to  be  exe- 
cuted by  a  married  woman,  a  certifi- 
cate by  a  notary  reading,  "I  hereby 
certify  that  all  erasures  and  Interlin- 
eations were  made  before  signing  and 
acknowledgment,"  is  not  a  sufficient 
certificate  of  acknowledgment.  Han- 
ley  V.  National  l^oan,  etc.,  Co.,  44  W. 
Va.  450,  29  SE  1002. 

49.  Boiling  V.  Teel.  76  Va.  487.  And 
see  supra  note  48. 

[a]  XTse  of  wrong  form, — Where 
ditferent  forma  of  acknowledgment 
were  provided  for  a  release  of  dower 
by  a  married  woman,  and  for  a  trans- 
fer by  her  of  her  estates  of  Inherit- 
ance, It  was  held  that  where  a  mar- 
ried woman  was  the  owner  of  real 
estate  In  fee,  and  executed  a  deed  with 
her  husband  purporting  to  convey  the 
estate,  and  the  acknowledgment  to 
the  deed  was  in  substance  a  mere  re- 


linquishment of  the  dower,  the  deed 
did  not  convey  the  estate  ox  the  wife. 
Lane  v.  Dollck,  14  F.  Caa.  No.  8,049, 
6  McLean  200. 

tb]  TnuLsfcr  of  wlfs^  land  to 
hiMlMuUU— Where,  under  Code  t  183B, 
a  married  woman  conveys  her  land 
to  her  husband,  the  ofBcer's  certifi- 
cate of  acknowledgment  must  state 
that  he  considered  the  conveyance  to 
be  not  unreasonable  or  Injurious  to 
her:  and  the  omission  of  such  recital 
renders  the  deed  void.  Sims  v.  Ray, 
96  N.  C.  87,  2  SE  443. 

[c]  Xelutqnishiaent  of  dower, — ^A 
certificate  of  acknowledgment  of  a 
wife  to  a  deed  Is  fatally  defective  as 
to  her  right  of  dower  where  it  does 
not  state  that  she  relinquished  her 
dower,  such  recital  being  matter  of 
substance.  Russell  v.  Rumsey,  35  111. 
862;  Owen  v.  Robbins,.  19  III,  545; 
Thomas  v.  Meier,  18  Mo.  578.  But  see 
Byrne  v.  Taylor,  46  Miss.  95  (where 
It  was  held  unnecessary  to  incorpo- 
rate in  the  body  of  the  deed  or  ac- 
knowledgment a  recital  that  the  wife 
united  in  the  conveyance  for  the  pur- 
pose of  alienating  her  right  of  dower, 
that  being  presumed). 

[d]  XMlaqnlshment  of  Inhezlt- 
anoe. — In  South  Carolina  a  certificate 
of  a  married  woman's  release  of  her 
inheritance  stating  that  she  relin- 
quished "all  her  Interest  and  estate," 
omitting  to  use  the  word  "Inherit- 
ance," was  held  Insufflcient.  Wil- 
liams V.  Cudd,  26  B.  C.  213,  2  SE  14,  4 
AmSR  714;  Wlngo  v.  Parker,  19  S. 
C.  9. 

[el  MOTtgag-e  of  both  teal  and  per- 
sonal propertr. — Where  the  certificate 
of  the  wife's  acknowledgment  to  a 
mortgage  by  a  husband  and  wife,  con- 
veying Doth  real  and  personal  proper- 
ty, recited  merely  that  she  relin- 
quished her  dower  In  the  land.  It  was 
held  not  to  be  sufficient  to  make  the 
mortgage  a  Vfilld  encumbrance  on 
her  interest  in  the  personalty  as  to 
thirdpersons.  Carle  v.  Wall,  (Ark.) 
16  SW  293. 

[f]  Taanxe  to  show  ftOknowledg- 
meni  with  hnabana. — ^A  certificate  of 
acknowledgment  by  husband  and  wife 
recited  that  the  husband  "acknowl- 
edged the  signing  and  sealing,"  and 
that  the  wife,  being  examined  apart 
from  her  husband,  declared  "that  she 
did  voluntarily  sign,  seal,  and  ac- 
knowledge the  same,''  la  insufficient 
In  that  it  does  not  show  that  she  ac- 
knowledged It  separately  or  jointly 
with  her  husband.  Moorman  v. 
Schweln,  8  Oh.  Deo.  (Reprint)  65,  6 
ClncLBul  353. 

[g]  Aoknowledgment  ontside  the 
state. — Under  St.  1  507  (Russell  St. 
S  2077),  prior  to  Us  amendment  by 
Acts  (L910)  c  82  g  5,  providing  that 
a  married  woman's  deed  acknowledged 
without  the  state  to  be  effectual 
should  be  certified  to  the  effect  that 
the  Instrument  was  produced  to  the 
officer  by  the  parties,  and  the  contents 
and  effect  of  the  Instrument  being  ex- 
plained by  the  officer  to  the  wife  apart 
from  her  husband,  she  declared  that 
she  freely  and  volimtarlly  executed 
and  delivered  the  same  as  her  act  and 
deed,  and  consented  that  the  same 
might  be  recorded,  a  married  woman's 
deed  containing  an  acknowledgment 
that  she  appeared  before  the  officer  in 


mode  in  which  a  married  woman's  acknowledgment 
shall  be  taken  did  not  expressly  require  the  certifi- 
cate to  show  affirmatively  the  particular  facts,  it  has 
been  held  that  the  simple  recital  that  she  acknowl- 
edged having  voluntarily  executed  the  deed  was 
sufficient,  it  being  presumed  that  the  officer  properly 
performed  his  duty  in  taking  the  acknowledgment.  * 

[$  208]  cc.  Where  Ko  Form  Prescribed.  Where 
the  statute  requires  an  acknowledgment,  by  the 
wife,  of  a  particular  instnunent,  but  prescribies  no 
form,  a  certificate  in  the  fonn  provided  for  ordinaiy 
conveyances  is  sufficient."" 

[$  209]    (b)  Sufficiency  of— aa.  In  OenenL  Al- 

C::olorado,  and  being  personally  known 
to  him  subscrlbea  her  name  to  the 
writing  and  acknowledged  that  she 
signed  and  delivered  the  instrument 
as  her  free  and  voluntary  act,  for  the 
uses  and  purposes  therein  set  forth, 
was  ineffectual.  Eckles  v.  Wood,  lit 
y«  SW  907,  34  LRANS  832. 
/^■*\  iiU*  X  *^untleroy,  8  B.  Mon. 
(Ky.)  177;  Hanley  v.  National  Loan, 
eta,  COy  44  W.  Va.  450,  29  SE  1002. 

22  P  69;  Cio-Operative  Sav..  etc.,  As^ 
soc.  v.  Green,  5  Ida.  660,  51  P  770 

Where  stetoto  does  not  reavire  af- 
flxnatlve  showing  In  oertUoato  see 

infra  i  207. 

[a]   Where  a  set  form  Is  pMsorlbed 

for  the  certificate  of  a  married  wom- 
an a  acknowledgment,  no  implication 
will  be  Indulged  as  to  any  material 
fact  made  neeeesaiT'  by  the  law.  Hen- 
derson V.  Rice,  1  Coidw.  (Tenn.)  223. 

62.  Elwood  V.  Klock,  13  Barb.  (N. 
"■^T,"'''.  ^*^'''^<*"*'"''g  First  Nat.  Bank 
V.  Paul,  75  Va.  594,  40  AmR  740. 

AdmlsidblUty  of  parol  •vMsBeo  b 
aid  of  oertmcate  see  Infra  f  262. 
.D?'--,^®^  LlnvUie  V.  Greer,  1«5  Uo. 
380,  66  SW  579. 

[a]  natemeat  as  to  wife  being  of 
•»•. — The  certificate  of  a  married 
woman's  acknowledgment  need  not 
state  that  she  was  of  age  when  she 
executed  the  deed.-  The  presumption  Is 
that  parties  who  convey  or  oontract 
are  under  no  legal  disability  untU  the 
contrary  appears^  Morgan  v.  Sabourla, 

[b]  Statement  iui  to  fact  of  nuus 
riage,-— The  acknowledgment  of  a 
deed  conveying  the  real  estate  of  a 
married  woman  In  1858  was  not  re- 
quired to  refer  to  the  fact  of  her  mar- 
riage. Hulse  v.>  Bacon.  40  App.  DIv. 
8?.  57  NYS  B87  [aff  tt  MIsa  555,  B7 
NTS  537  (an  1«7  N.  T.  599,  «0  NB 

Ici    Statement  that  wife  •juonted 

deed  a«  partr.— Where  the  certificate 
of  acknowledgment  to  a  deed  exe- 
cuted by  a  married  woman  and  her 
husband  complies  In  every  essential 
with  the  requirements  of  the  statute, 
it  need  not  also  state  that  the  wife  ex- 
ecuted the  deed  as  a  party  thereto.  I.in- 
vllle  V.  Oreer,  166  Mo.  S80,  66  SW  579. 
_  M.  Fleming  v.  Potter,  14  Ind.  486; 
Stevens  v.  Doe,  6  Blackf.  (Ind.)  475; 
Locke  v.  lAfltte,  28  La.  Ann.  232; 
Ward  V.  Baker.  (Tex.  Civ.  A.)  125  SW 
620:  Adams  v.  Smith,  11  Wyo.  200,  70 
P  1043. 

[a]  Vnder  the  miaols  statute  of 

1819  the  officer  was  required  only  to 
certify  that  the  wife  acknowledged 
that  she  voluntarily  executed  the  in- 
strument. Coleman  v.  Billings.  89 
111.  183.  But  under  subsequent  stat- 
utes a  recital  of  the  facts  was  neces- 
sary.   See  supra  !  206. 

[b]  Trader  the  Ohio  acta  of  laos 
and  1818  it  wan  held  that  the  certifi- 
cate need  not  recite  the  particulars  of 
the  acknowledgment.  Ruftner  v.  Mo- 
Lenan,  16  Oh.  689;  Chesnut  v.  Shane, 
16  Oh.  599  [overr  Sllllman  v.  Cum- 
mins, 13  Oh.  116;  Meddock  v.  Wil- 
liams, 12  Oh.  377;  Good  v.  Zercher,  12 
Oh.  364:  Connell  v.  Connell,  6  Oh. 
3531.  But  under  subsequent  statutes 
such  recitals  were  expressly  required. 
See  supra  S  206. 

se.   MUfer  v.  Marx,  56  Ala.  323 
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though  some  courts  have  applied  a  atrioter  mle  of 
construetion  to  certificates  of  acknowle^:ment  by 
married  women  than  in  the  case  of  other  persons,^ 
the  general  rule  19  that  a  literal  adherence  to  the 
language  of  the  statute  is  not  exacted  of  such  cer- 
tificates. It  is  the  policy  of  the  law  to  construe 
them  liberally,  and  where  a  substantial  complianee 


appears  clearly  and  affirmatively  the  certificate  will 
be  held  sufficient,  no  matter  what  the  language  em- 
ployed." Accordingly  the  certificate  wUl  not  be 
vitiated  by  a  slight  informality  incapable  of  mis- 
leading,"^ such  as  a  grammatieal  ^aecuracy,°'  the 
obviously  mistaken  use  of  one  word  for  anothra*,*^ 
or  tfae  omission  of  a  word  not  affecting  the  mean- 


(mortaage  of  th«  homestead) ;  SledK^j 
etc.,  Co.      Cnig,  87  Al^  S71,  112  fiW 

66.  Wentworth  v.  Clark,  33  Ark. 
432;  Dewey  v.  Campan,  4  Mich.  &6&: 
X.aird  v.  Scott,  5  Helek.  (Tenn.)  314; 
Perry  v.  Calhoun,  8  Humpbr.  (Tenn.) 
Snl.  See  also  Stidham  v.  Matthews, 
29  Ark.  6B0;  Barrett  v.  Tewksbury,  9 
Cal.  13,  15  CaL  354;  Scott  v.  Battle, 
So  N.  C.  184,  39  AmR  694. 

57.  U.  S. — Dundaa  v.  Hitchcock,  12 
How.  25S,  13  L.  ed.  978;  Northweatern, 
etc.,  Hypotheek  Bank  v.  Berry,  89  Fed. 
408  [aff93  Fed.  44];  Battln  v.  Blgelow, 
2  F.  Gas.  No.  1,108,  Pet.  C.  C.  452; 
RaTcrty  v.  Fridge,  20  F.  Cas.  No. 
11,587,  3  McLean  246;  Talbot  v.  Simp- 
son, 23  F.  Cas.  No.  13,730,  Pet.  C.  C. 
188.  ' 

Ala. — Frederick  v.  Wilcox.  119  Ala. 
355,  24  S  682,  72  AmSR  925;  Gates  v. 
Hester,  81  Ala.  357,  1  S  848. 

Ark. — Tubbs  V.  Gatewood.  26  Ark. 
128.  .See  Sledge,  etc.,  Co.  v.  Craig.  87 
Ark.  371,  112  SW  892. 

Cal. — Muir  v.  Galloway,  61  Cal.  498. 

Ida. — Curtis  v.  Bunnell,  etc.,  Inv. 
Co..  6  Ida.  298,  66  P  669;  Chrlstensftn 
V.  HoUinffsworth,  «  Ida.  87,  68  P  211, 
96  AmSR  266;  Northwcatem,  etc.,  Hy- 

rtheek  Bank  t.  Rauch,  6  Ida.  762,  61 
T64. 

111. — Bd wards  v.  Schoeneman,  104 
m.  278;  Calumet,  etc..  Canal,  etc,  Co. 
T.  Russell.  68  ni.  426;  TourTllte  v. 
Pieraon,  89  HI.  446;  Stuart  v.  IMitton, 
19  111.  91;  Moore  v.  Tttman,  88  111. 
358;  Huahea  v.  Lane.  11  lit  128,  60 
AmD  486. 

Ind. — ^Davla  v.  Bartholomew,  3  Ind.' 
485;  Pardun  v.  Dobeaberger.  3  Ind. 
389;  Watson  v.  Clendenln,  6  Blackf. 
477;  Owen  v.  Norrls,  6  Blackf.  479. 

Ky.— Shaw  v.  Shaw,  24  SW  630,  15 
KyL  592;  Martin  v.  Davidson,  3  Bush 
672:  Gill  V.  Fauntleroy,  8  B.  Mon.  177; 
Nantz  V.  Bailey*.  3  Dana  111. 

Md. — Young  V.  State,  7  Gilt  &  J. 
253:  Holllngsworth  v.  McDonald,  2 
Harr.  &  J.  230.  3  AmD  545;  Pattlson 
V.  Chew,  1  Harr.  &  J.  686  note  a. 

Miss. — Bernard  v.  EHder.  50  Miss. 
336;  Ruaa  v.  Wlngate,  30  Mlss;  440; 
Love  V.  Taylor.  26  Miss.  567. 

Mo. — Wannell  V.  Rem,  67  Mo.  478; 
Bohan  T.  Casey,  E  Uo.  A.  101. 

N.  J. — Thayer  v.  Torrey,  87  N-  J. 
L.  389. 

N.  T. — ^Merlam  v.  Harsen,  2  Barb. 
Ch.  232. 

N.  C. — Benedict  v.  Jones,  129  N.  C. 
470,  40  SE  221;  Bobbins  v.  Harris,  96 
N.  C.  657,  2  SE  70. 

Oh. — ^Browder  v.  Browder,  34  Oh. 
St.  539;  Ward  v.  Mcintosh,  12  Oh.  St. 
JSl;  Card  v.  Patterson,  6  Oh.  St  319; 
Barton  v.  Morris,  15  Oh.  408;  Brown 
V.  Farran,  3  Oh.  140. 

Pa. — Miller  v.  Wentworth,  82  Pa, 
280;  Jamison  v.  Jamison,  8  Whart. 
457,  31  AmD  536;  Shaller  v.  Brand,  6 
Blnn.  436,  6  AmD  482;  Mclntlre  v. 
Ward,  6  Blnn.  296.  S  AmD  417;  Gable's 
App.,  8  Pa.  Cas.  76,  7  A  62. 

8.  C — Campbell  v.  Moon,  16  8.  C. 
107. 

Tex. — MuIIlns  v.  Weaver,  67  Tex.  B; 
Solyer  v.  Romanet,  52  Tex.  562: 
Belcher  t.  Weaver,  46  Tex.  298,  26 
AmR  267;  MIlby  v.  Hester,  (Civ.  A.) 
94  SW  178;  Clark  v.  Oroce,  16  Tex. 
Civ.  A.  458,  41  aW  668. 

Va.— Saffell  v.  Orr,  169  Va.  768.  64 
SS:  1057:  Oell  V.  Qell,  101  Va.  778. 
45  SE  325;  Tlrarlnla  Coal,  etc.,  Co.  v. 
Roberson,  88  Va.  116,  13  SE  360;  Halr- 
ston  V.  Doe,  12  Leigh  (39  Va.)  445. 

W.  Va. — Pickens  v.  Kniaely,  29  W. 
Va.  1.  11  SE  932,  6  AmSR  622. 

Ont. — Monk  v.  Farlinger,  17  U.  C. 
C.  P.  41;  Jaokson  v.  Ro«ertBon,  4  U. 
C.  G  P.  S78;  Orant  v.  Tarlor,  18  V.  C. 


Q.  B. '  234;  Simpson  v.  Hartman.  27 
U.  C.  Q.  B.  460. 

"It  is  the  policy  of  tbe  law  to  up- 
hold certificates  of  acknowledgment. 
Clerical  defects  or  omissions  and  ob- 
vious technical  errors  will  be  disra> 
garded  If  the  law  has  been  reasonably 
and  falriy  complied  with.  Such  cer- 
tificates should  be  Uberally  construed 
if  the  substance  be  found;  the  great 
object  being  to  protect  the  married 
woman  from  imposition  and  coercion 
by  her  husband.  It  is  generally  held, 
and  has  often  been  held  by  this  court, 
that  in  the  acknowledgment  of  a  deed 
by  a  married  woman  it  is  sufficient  if 
it  appears  that  the  statute  has  been 
substantially  observed  and  followed. 
A  literal  compliaxice  Is  not  demanded 
or  expected.  As  was  said  by  Judge 
Moncure  In  Grove  v.  Zumbro,  14  Qratt. 
(55  Va.)  SOI,  'to  demand  a  literal 
compliance  with  them  would  be  unneo- 
easarily  to  obstruct  the  alienation  of 
property  and  throw  a  cloud  over 
titles.'  "  Qeil  V.  <3eU,  101  Va.  778,  774, 
46  SE  326. 

[a]  OurtlfleatM  b«U  Boflctost^ 
(1)  Where  a  oertlflcate  waa  In  the  fol- 
lowing form,  "I,  J.  I.  Mltcham,  jus- 
tice of  the  pcaca  In  and  for  said 
county.  In  the  state  aforesaid,  do 
hereby  certify  that  A.  P.  Hollbigs- 
worth  and  Mary  E.  HolIlngBWOrth, 
his  wife,  personally  known  to  me  as 
the  real  persons  whose  names  are 
subscribed  to  the  foregoing  deed,  ap- 
peared before  me  this  day  in  person, 
and  acknowledged  that  they  executed 
and  delivered  the  said  deed,  as  their 
free  and  voluntary  act,  for  the  uses 
and  purposes  therein  set  fprth.  And 
I  further  certify  that  Mary  E.  Hol- 
llngsworth,  wife  of  said  A.  P.  Hol- 
lingsworth,  acknowledged  to  me,  on 
an  examination  apart  from,  and  with- 
out the  hearing  of,  her  husband,  and 
after  I  had  made  known  to  her  the 
Contents  of  said  Instrument,  that  she 
executed  the  same  freely  and  volun- 
tarily, without  fear  or  compulsion, 
or  under  Influence  of  her  husband, 
and  that  she  did  not  wish  to  retract 
the  execution  of  the  same.  Given 
under  my  hand  and  official  seal  this 
twenty-seventh  day  of  November  in 
the  year  of  our  Lord,  1893,"  It  was 
held  that,  although  It  did  not  follow 
the  exact  words  of  the  statute,  It  sub- 
stantially compiled  therewith  and  was 
sufficient.  Christensen  v.  Holllngs- 
worth,  6  Ida.  87,  92.  63  P  211,  96 
AmSR  2S6. 

(2)  A  deed  of  a  married  woman, 
executed  In  1847.  with  a  certificate 
of  acknowledgment  thereon  contain- 
ing  the  following:  "e.nA  she  being  by 
me  examined,  out  of  the  presence  and 
hearing  of  said  husband,  whether  she 
does  execute  and  acknowledge  the 
same  freely,  voluntarily,  and  without 
being  induced  to  do  so  by  fear  or 
threats  of,  or  111  usage  by,  her  hus- 
band, or  by  fear  of  his  displeasure, 
declareth  and  sayeth  that  she  does," 
under  the  seal  of  a  notary  public  in 
"Maryland,  was  properly  registered  in 
Tennessee,  and  passed  the  title  to  the 

Surcfaaser.  Murdoch  v.  Memphis,  etc., 
Co.,  7  Baxt  (Tenn.)  667.  669. 
(8)  A  certificate  of  acknowledgment 
by  a  married  woman,  reciting  that  she 
signed  the  deed  In  the  offlcer'a  pres- 
ence, and,  "after  having  the  same 
fully  explained  to  her,  acknowledged 
that  she  executed  the  same  without 
fear  or  compulsion  on  the  part  of 
her  husband,  and  upon  privy  exami- 
nation said  she  did  not  wish  to  retract 
the  same,"  sufficiently  showed  that 
the  deed  waa  explained  to  her.  and 
that  she  aolmowladged  It  to  the  of- 


ficer. Best  V.  Kirkendall,  (Tex.  Civ. 
A.)  107  SW  932. 

( 4 )  A  certificate  of  acknowledg- 
ment of  a  deed  by  a  married  woman, 
reciting  that  she.  after  being  separate 
and  apart  from  her  husband  ana  hav- 
ing the  deed  explained  to  her,  declared 
the  same  to  be  her  act  and  deed,  and 
that  she  signed  and  delivered  the  same 
without  dread  or  fear  of  any  person, 
and  did  not  wish  to  retract  It,  was 
not  objectionable.  Milby  v.  Heater, 
(Tex.  Civ.  A.)  94  SW  178. 

(6>  A  certificate  of  acknowledg- 
ment, by  a  wife,  to  a  deed,  stating 
that  on  her.  separate  examination  she 
"acknowledged  the  same  to  be  her 
act  and  deed  and  declared  to  me  that 
she  had  willingly  signed  the  same  with- 
out fear  or  compulsion  on  tbe  part  of 
her  husband  and  that  she  wished  not 
to  retract  It."  is.  eufllclent,  although 
not  in  the  exact  language  of  the  stat- 
Qte^  and  not  containing  the  words  that 
she  "had  willingly  signed  the  same  for 
the  purposes  and  conelderatlon  therein 
expressed."  Amall  v.  Newcomb.  211 
Tex.  Civ.  A.  621.  69  SW  92. 

<6>  A  certificate  of  acknowledg 
ment  to  a  deed  by  R  and  A.  husband 
and  wife,  which  recited ;  "And  the  said 
M.,  wife  of  R.,  before  named,  after 
having  the  same  fully  explained  to  her. 
apart  trom  her  husband,  acknowledged 
to  have  signed,  sealed,  and  delivered 
the  same  freely  and  voluntarily,  ■  and 
did  not  wish  to  retract  It,"  sufficiently 
showed  that  the  wife  was  examined 
by  the  officer  privily  and  apart  from 
her  husband,  that  the  Instrument  was 
explained  to  her  by  the  officer,  and 
that  she  acknowledged  the  instrument 
to  be  her  act  and  deed.  Clark  v.  Groce. 
16  Tex.  Civ.  A.  453.  41  SW  668. 

(7)  A  certificate  that  a  married 
woman  personally  appeared  before  two 

iuatices.  who  examined  her  apart  from 
ler  husband,  and  that  she  acknowl- 
edged that  she  had  willingly  executed 
the  deed  and  did  not  wish  to  retract 
It,  Is  sufficient  Saftell  v.  Orr,  109  Va, 
768.  64  SE  1057.  See  also  Geil  v.  Gell, 
101  Va.  773,  46  SB  325 :  Langhorae  v. 
Hobaon,  4  Leigh  (31  Va.)  224. 

[b]  AokBowledgment  outside  of 
tbe  state*— Under  the  statute,  as 
amended  by  Acta  (1910)  c  82,  which 
provides  that  deeds  executed  in  another 
state  by  married  women  may  be  ad- 
mitted to  record,  when  certified  by 
certain  officers  to  have  been  acknowl- 
edged or  proved  before  them  in  the 
manner  required,  and  that  the  acknowl- 
edgment of  a  deed  shall  be  taken  by 
an  officer  of  the  state,  or  by  an  officer 
residing  without  the  state,  by  his 
simply  certifying  that  It  waa  acknowl- 
edged before  him,  and  when  It  was 
done,  a  certificate  of  acknowledgment 
of  a  deed  by  a  married  woman  certify- 
ing that  she  was  known  to  the  officer, 
and,  having  appeared  before  him,  ac- 
knowledged that  she  aigned  and  de- 
livered the  Instrument  as  her  free  and 
voluntary  act.  for  the  uses  and  pur^ 
poses  therdn  set  forth,  was  vufllcfent. 
Edclea  V.  Wood,  141  Ky.  461,  186  8W 
997,  84  LRAN8  882. 
'  08.  Oordon  v.  Leech,  81  Ky.  229. 
M.  Keentt  v.  Tates,  71  HL  686,  22 
AxnR  128. 

aa  Belcher  v.  Weaver,  46  Tex.  298, 
26  AmR  267. 

[a]  The  use  of  "assigned''  for 
"■Igned"  ia  not  sufficient  to  Invalidate 
the  certificate.  Broussard  v.  Dull,  8 
Tex.  Civ.  A.  69,  21  SW  937. 

lb]  -Use  of  "with-  for  "without." 
—Where  a  certificate  of  acknowledg- 
ment recited  that  the  grantor,  a  mar- 
ried woman,  "declared  that  [she] 
executed  the  same  freely  and  with 
conatiHlnt  on  the  part^  her  hushand. 
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ing"  or  readily  BnppUed  with  eertamty  from  the 

context.** 

Tbe  nse  of  two  separate  forms  of  acknowledg- 
ment is  not  essential  to  the  validity  of  a  deed  by 
husband  and  wife;  but  the  officer  can  certify  the 
acknowledgment  of  both  in  one  and  the  same  certifi- 
cate, provided  the  certificate  contains  all  the  essen- 
tial parts  of  both  certificates  required  by  law.*^ 

210]  hb.  Surplnsage.  Where  a  certificate  of  a 
married  woman's  acknowledgment  contains  every- 
thing essential  to  its  validity,  the  insertion  of  un- 
necessary words  will  not  vitiate  it,  but  such  words 
will  be  rejected  as  surplusage.*'^  Accordingly,  a  cer- 
tificate of  an  acknowledgment,  by  the  wife,  of  a  con- 


veyance of  land  owned  by  her  in  fee,  if  sufficient 
in  other  respects,  will  not  be  vitiated  by  a  recital 
that  she  relinquished  her  dower  in  the  premises,  the 
recital  being  regarded  as  surplusage.*" 

211]  (2)  Farticnlar  Becitala— (a)  Naming  or 
Dracribii^  Acknowledger.  The  certificate  must  show 
the  identity  of-  the  person  who  made  the  acknowledg- 
ment either  by  naming  or  by  otherwise  suflieiently 
describing  her.**  But  it  is  enough  if  she  be  identified 
with  reasonable  certainty,*^  and  n'here  it  is  perfectly 
clear  who  acknowledged,  the  certificate  will  not  be 
vitiated  by  mistakes  as  to  the  wife's  name,*®  by  the 
fact  that  a  space  for  the  insertion  of  such  name  is 
left  blank,*"  or  by  the  fact  that  the  word  ''wife" 


and  that  she  did  not  wish  to  retract 
the  same,"  it  was  held  that  the  word 
"with"  waa  a  clerical  mistake,  and 
that  the  notary  Intended  to  use  the 
word  "without, '  and  hence  that  the 
acknowledgment  waa  not  defective,  as 
not  showing  that  the  deed  was  freelj' 
executed.  Johnson  v,  Thompson,  <Tex. 
Civ.  A.)  50  SW  1056. 

[c1  Ttm*  ot  lOagvltLr  proaonit  In- 
«toad  of  plnraL — A  certificate  of  ac- 
knowledgment of  a  mortga^  by 
husband  and  wife  of  their  homestead, 
reciting  that  they  (naming  them)  per- 
sonally appeared  before  the  notary, 
and  were  known  hy  him  to  be  the 
"person"  who  "are"  described  in  the 
foregoing  Instrument,  and  who  ex- 
ecuted the  same,  and  acknowiedged 
that  "he"  executed  the  same,  shows 
an  acknowledgment  of  the  mortgage 
by  both.  MoCardia  v.  Billings,  10  N. 
D.  373,  87  NW  1008,  88  AmSR  729. 

61.  Campbell  v.  Moon.  16  8.  C.  107 
(word  "actually"  omitted), 

[a1  The  omlSRlon  of  the  word! 
"before  me"  after  "acknowledged" 
does  not  invalidate  the  certificate.  Qor- 
don  V.  Leech,  81  Ky.  229. 

6S.  Gorman  v.  Stanton,  S  Mo.  A. 
685  (word  "husband"  omitted). 

[a]  OalSRloB  of  name  of  aonowl- 
•OVeTii— A  certificate  of  acknowledg- 
ment, the  latter  part  of  which  read  as 
follows:  "And  I  do  further  certify- 
that  on  thla  day  voluntarily  appeared 

before  me  ,  to  me  well  known  as 

the  per»n  whose  name  appears  upon 
the  within  and  foregoing  deed,  and  In 

the  absence  said  hurt>and  declared 

that    had  of  her  own  •  free  will 

executed  the  foregoing  deed"  was  suin- 
cient  to  show  due  acknowledgment  by 
the  wife.  Donahue  v.  BOlls,  41  Ark. 
421. 

[b]  Omls^oa  «f  permnua  pro- 
noun.— ^Where~a  certificate  of  acknowl- 
edgment contained  a  recital  that, 
"before  me  .  .  .  came  A.  T.  and 
8.  F.  T.,  to  me  well  known,  and  ac- 
knowledged that  they  signed  the  fore- 
going deed  .  .  .  and  the  said  8. 
F,  T.  .  .  .  being  examined  privily 
and  apart  from  her  said  husband 
.  .  .  declared  that  executed  the 
same  freely,"  ft  waa  held  that  the  re- 
cital showed  that  the  word  "she"  was 
omitted,  end  that  8.  P.  T.  acknowl- 
edged the  execution  of  the  deed.  John- 
son V.  Thompson,  (Tex.  Civ.  A.)  50 
SW  1055. 

63.  Russell  V.  Holman,  158  Ala. 
432.  47  S  205. 

64.  La  Socl6t6  Frangaise,  etc.  v. 
Beard,  54  Cal.  480. 

[a]  Sefeottve  reoltal  of  unneoes- 
■arr  matter. — A.s  a  wife  who  Joins  In  a 
mortgage  of  her  husband's  land,  not  a 
part  or  the  homestead,  need  not  be 
examined  separate  and  apart  from  him, 
as  required  by  Code  {  2508,  in  case 
of  homesteads,  a  defective  recital  of 
a  separate  examination  In  the  acknowl- 
edgment may  be  rejected  b9  surplus- 
age, without  affecting  the  sufficiency 
of  the  remainder,  where  that  compiles 
with  the  form  prescribed  by  I  1802. 
Orr  V.  Blackwell.  03  Ala.  212,  8  S  413. 

68.  Tla, — Evans  v.  Summerlin,  19 
Fla.  858  :  Hartley  v.  Ferrell,  9  Fla,  374. 

III.— Tourvllle  v.  Fierson,  39  111.  446  ; 
Stuart  V,  Dutton,  S9  III.  81 ;  Chester 
v.  Runuer,  26  HI.  97. 


Iowa. — Orapengether  v.  Fejervar/.  9 
Iowa  163,  74  AmD  338. 

Miss. — Btonev.  Montgomery,  35  Miss. 
83.  - 

Mo. — Siemers  v.  Kleehurg,  68  Mo. 
196;  Miller  v.  Powell,  63  Mo.  252  ; 
Chauvin  v.  Lownes,  23  Mo.  223 ;  Per- 
kins V.  carter,  20  Mo.  466:  Detassus 
v.  Poston,  19  Mo.  426 ;  Chauvin  v. 
Wagner,  18  Mo.  581  [overr  McDanlel 
V,  Priest.  12  Mo.  644]. 

ta]  Beoital  appUoabla  to  part  of 
lauds  ooBToyed. — A  certificate  ot  a 
married  woman's  acknowledgment  re- 
citing that  she  relinquished  "her  dower 
In  the  lands  and  tenements"  conveyed 
is  not  invalid  because  of  the  fact  that 
she  is  owner  In  fee  of  one  of  the 
parcels  conveyed.  If  she  has  only  a 
dower  right  In  another  of  the  parcels, 
the  release  of  dower  being  applied  to 
the  latter  parcel  only.  Hughes  v.  Lane, 
11  111.  123,  138,  60  AmD  436:  Barker 
V,  Circle,  60  Mo.  258. 

66.  Merritt  v.  Yates,  71  III.  636,  22 
AmR  128;  Saraaln  v.  Union  R.  Co.,  153 
Mo.  479,  66  SW  92 ;  Bennett  v.  Pierce, 
46  W.  Va.  664,  31  SE  972. 

ral  DesoTlptioii  aa  wife  of  person 
named. — A  certificate  of  acknowledg- 
ment whioh  described  plalntlfTs  hus- 
band and  plaintiff  "his  wife,"  as  having 
personally  appeared  before  the  notary 
and  being  to  him  known  to  be  "the 
person  described  in  and  who  executed 
.  .  .  the  same  as  his  free  act  and 
deed"  was  held  to  be  Insufficient  as 
not  showing  that  the  wife  acknowl- 
edged the  Instrument.  Sarazln  v.  Union 
R.  Co.,  163  Mo.  479,  482.  56  SW  92. 

rb]  raUBM  to  Identlfr  womaiT  as 
•Iff&er  of  iBstrnment. — ^The  omission 
from  a  certificate  of  ■  acknowledgment 
by  a  married  woman  of  the  words 
"whose  name  Is  signed  to  the  writing 
above,"  or  words  of  similar  import, 
renders  the  acknowledgment  Insuffi- 
cient. Duffy  v.  Currence,  66  W.  Va. 
252,  257.  66  SE  755  (where  It  was  said: 
"The  statute  prescribes  a  form  having 
those  words,  and  those  words  are  the 
only  ones  that  Identify  the  person. 
The  statute  Intends  that  the  officer 
shall  certify  that  the  woman  acknowl- 
edging Is  the  same  who  signed  the  deed. 
It  Intends  that  the  officer  from  his  own 
knowledge  of  the  person,  or  by  prudent 
Inquiry,  shall  ascertain  ahd  find  and 
certify  th^t  Identity  of  person.  Other- 
wise false  certificates  may  be  obtained. 
The  true  person  could  not  deny  the 
acknowledgment  This  clause  Is  of 
vital  importance.  It  performs  the  ma- 
terial ofllce  of  Identtfylng  the  person 
acknowledging  with  the  person  signing. 
Those  words  answering  this  Important 
purpose,  a  court  cannot  dispense  with 
them"). 

67.  Frederick  v.  Wilcox,  119  Ala. 
365,  24  S  582.  72  AmSR  925 ;  Shelton 
V.  Aultman,  etc.,  Co.,  82  Ala,  315.  8 
S  232;  Donahue  v.  Mills,  41  Ark.  421; 
Gedges  v.  Western  Baptist  Theological 
Inst.,  13  B.  Mon.  (Ky.)  530;  Noel  v. 
Clark,  25  Tex.  Civ.  A.  136,  60  SW  356. 
See  also  Trerlse  v.  Bottego,  82  Mont. 
244.  79  P  I05T,  108  AmSR  621  endnote, 

68.  See  Shelton  v.  Aultman,  etc., 
Co..  82  Ala.  315,  8  S  283. 

[a]  ApsUeaMom  of  nil«<— A  wife 
having  signed  a  mortgage  of  a  home- 
stead as  S.  E.  S„  and  the  officer's  cer- 


tificate of  acknowledgment  In  due  form 
stating  that  S.  E.  S..  whose  name  was 
signed  to  the  mortgage,  and  who  ac- 
knowledged its  execution,  was  "known 
to  me  to  be  the  wife  of  the  mortgagor, 
the  mortgage  was  valid,  although  the 
true  name  of  the  wife  was  L.  E.  S. 
Shelton  v.  Aultman,  etc.,  Co.,  82  Ala. 
315,  318.  8  S  282. 

[b]  Wrong  name  rejected  as  wux- 
plusaga. — A  and  wife  made  a  deed 
and  duly  acknowledged  the  same.  The 
deed  was  recorded,  but  the  certificate 
was  not,  and  a  blank  was  left  in  the 
record  Immediately  after  the  record  of 
the  deed.  The  certificate  of  privy  ex- 
amination had  Inserted  In  It  the  name 
of  Sarah  Going  Instead  of  Sarah  Rich, 
the  wife  of  the  grantor.  It  was  held 
that  as  the  certificate  was  sufficient 
without  the  word  "Going,"  and  as  It 
was  evidently  a  mistake,  this  word 
should  be  rejected  and  the  certificate 
might  still  be  recorded  In  the  blank 
space  left  In  record.  Oedges  v.  Western 
Baptist  Theolt^rlcal  Inst,  IS  B.  Mon. 
(Ky.)  680. 

69.  Donahue  v.  Mills,  41  Ark.  421. 
425  (holding  that  where  a  certificate 
of  acknowledgment  by  husband  anil 
wife  recited  that  before  the  officer  "per- 
sonally  appeared  Theodore  B.  Mills 
and  IJannah  A.  Mills,  his  wife,  grantors 
In  the  above  deed  of  conveyance,  of 
full  age,  to  me  well  known,  who  ac- 
knowledged that  he  had  voluntarily 
executed  and  delivered  the  same  for 
the  purposes  and  considerations  men- 
tioned.   .    .    .    That    on     this  day 

voluntarily  appeared  before  me  . 

to  me  well  known  as  the  person  whose 
name  appears  upon  the  within  and 
foregoing  deed,  and  In  the  absence 

— .  — ■  said  husband  declared  that  

had  of  her  own  free  will  executed." 
etc..  the  blanks  could  not  vitiate  the 
certificate,  as  it  was  perfectly  clear 
who  made  the  acknowledgment).  But 
compare  Merritt  v.  Yates.  71  III.  636, 
637,  22  AmH  128  (holding  that  where 
a  certificate  of  acknowledgment  stated 
that  the  grantors,  naming  them,  per- 
sonally appeared  and  acknowledged  the 
deed,  and  then  proceeded :    "And  the 

said  ,  wife  of  the  said  ,  having 

been  by  me  examined,"  "acknowledged 
that  she  had  freely  and  voluntarily 
executed  the  same,  and  relinquished 
her  dower  .  .  .  without  compulsion 
of  her  said  husband,"  the  deed  could 
not  be  read  in  evidence,  because  the 
certificate  did  not  show  who,  as  wife, 
acknowledged). 

taj  Otndanott  of  ffives  name.— A 
certinoate  of  acknowledgment  by  a 
married  woman,  reciting  that  there 

personally  appeared  "          Clark,  wife 

of  the  said  Lewis  Clark,"  and  that  she, 

the  said  "          Clark,  acknowledged." 

etc..  is  Bufliclent,  as  it  aufHclently  Iden- 
tifies her  as  the  wife  of  such  Lewis 
Clark,  although  her  given  name  Is 
omitted.  Noel  v.  Clark,  25  Tex.  Civ.  A 
136,  142,  60  SW  856. 

[b]  Bnsbud's  name  left  blanks 
Where  a  justice's  certificate  of  acknowl- 
edgment of  husband  and  wife  to  a 
morti^ge,  reciting:  "Came  before  me 
the  within  named  A.  E.  Frederick, 
known  to  me  to  be  the  wife  of  the 

within  named  was  followed  by 

an  acknowledgment  of  husband  and 
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U  abbreviated  iiutead  of  being  written  out  in 

fuU.™ 

212]  (b)  Oi&cer'B  Knowledge  of  Acknowl' 
edger'B  Identity.  Where,  as  is  usually  the  case,  the 
statute  provides  that  the  certificate  of  a  married 
woman's  acknowledgment  shall  recite  that  she  was 
personally  known  to  the  officer,  or  that  her  identity 
was  proved  to  him  by  satisfactory  evidence,  the 
otnission  of  such  recital  will  render  the  instrument 
fatally  defective/^    But  under  a  statute  not  ex- 

wlfe,  regular  In  all  r^pects  except 
the  words  "and  his  wife"  were  em- 
ployed Instead  of  the  name  of  the  wife, 
this  waa  held  to  be  a  tiubfltantlal  com- 
pliance with  the  statute.  Frederick  v. 
VUcox.  119  Ala.  855,  357,  24  3  5S2, 
72  AmSR  925.  See  also  Smith  V. 
Burgher.  (Ter.  Civ.  A.)  136  SW  75. 

7a    Hill  v.  Horse  Creek  Coal  Land 
Co.,  70  W.  Va.  ^1,  73  SE  718. 

71.    Ala. — Penny    v.    British,  etc., 
Mortg.  Co.,  132  Ala.  357,  31  S  96. 

Ill.—Hart  V.  Randolph,  142  111.  621, 
32  NB  517;  Cohurn  v.  Herrington, 
114  HL  104,  29  NE  478;  Murphy  v. 
wmiamson,  85  111.  149;  Rideeway  v. 
Underwood,  67  111. -419;  HeTnrich  v. 
Simpaon.  6S  HI.  57:  Lindley  v.  Smith, 
68  m.  ifSO;  Beciker  v.  Qulggr,  54  111. 
390;  Undler  v.  Smith,  46  111.  528; 
Martin  T.  Hargardlne,  46  111.  322; 
Lyon  T.  Kain,  ^6  HL  862;  Oove  v. 
Gather.  28  HI.  634,  76  AmD  71L 

Iowa. — Reynolda  v.  Kingsbury,  15 
Iowa  238. 
Mo. — Gamier  v.  Barry,  28  Mo.  488. 


pressly  requiring  oath  a  reeital  its  omiasion  hu  bean 

held  not  f  jtal.^ 

213]  (c)  Privy  Ezaminatiou. — aa.  Necewity 
for.  Where  it  is  required  by  statute  that  the  ac- 
knowledgment of  a  married  woman  shall  be  taken 
on  privy  examination  separate  and  apart  from  her 
huslpand,^"  a  recital  showing  that  the  acknowledge 
ment  has  been  so  taken  is  usually  held  to  be  abso- 
lutely essential  to  the  validity  of  the  certificate,^* 
and  the  absence  of  such  a  recital  will  not  be  cured 


N.  T. — Carolan  v.  Yoran,  104  Aj>p. 
Dlv.  488,  93  NTS  935.  16  NYAnnCas 
389  [aCC  186  N.  T.  576,  79  NE  1102], 

Tex. — ^Hayden  v.  MoECatt.  74  Tex. 
647,  IS  SW  820,  15  AmSB  866;  Mc- 
Anulty  V-  Ellison,  (Civ.  A.)  71  SW 
670;  Hurst  v.  FInley,  22  Tex.  Civ.  A. 
605.  55  SW  388  [rev  reh  (Civ.  A.) 
54  SW  1072], 

ir*o«Mltr  for  ofllow  to  HoertelB 
grutoz^  Idratitr  see  supra  }  143. 

[al  OwtUcate  1l«UI  laraflolsmt. — 
The  requirement  th&t  a  certificate  of 
acknowledgment  should  state  that 
the  person  making  it  was  known  to 
the  notary  Is  not  satisfied  In  a  cer- 
tlflcate  of  acknowledgment  by  a  mar- 
ried woman  stating  that  she  ap- 
peared in  person,  that  she  was  the 
same  party  who  signed  the  Instru- 
ment, and  that  -ihe  was  the  wife  of 
the  one  who  signed  with  her.  Beltel 
V.  Wagner,  11  Tex.  Civ.  A.  365,  32 
SW  366. 

■  [b]    OwrtlfloatM  lieia  snadent. — 

Where  the  certificate  recited  that  A 
B  was  personally  known  to  the  of- 
ficer, and  further  recited  that  C  !>, 
••wife  of  the  said  A  B."  was  examined 
by  him  separate  and  apart,  this  was 
held  to  show  sufflciently  that  the  of- 
ficer knew  C  D  to  be  the  wife  of  A  B. 
Knight  Lawrence,  19  Colo.  426,  36 
P  242.  A  certificate  of  acknowledg- 
ment, "On  this  day  personally  ap- 
peared Mrs.  Sarah  Farrell,  vlf*  of 
Bd  Farrell,  known  to  me  [proved  to 
me  on  the  oath  of  — — 1  to  be  the 
person,"  was  held  ■nlBcnent,  a  pen 
stridce  through  the  blank  showing 
that  the  words  within  brachete,  all 
of  which  were  printed,  were  not  In- 
tended to  be  part  of  the  certificate. 
Farrell  v.  Palestine  Loan-  Assoc., 
(Tex.  Civ.  A->  30  SW  814,  815. 

[d  Immaterial  omissloii. — ^In  a 
certificate  stating  that  the  grantor 
and  his  wife  personally  appeared  be- 
fore the  officer,  and  that  such  persons 

"who    personally  known  to  me 

to  be,"  etc,  acknowledged  the  instru- 
ment, it  was  held  that  the  omission 
of  "are"  after  '•whb"  would  not  im- 
pair the  deed,  as  "who"  might  be 
disregarded  as  surplusage,  and  the 
certificate  would  then  be  correct. 
Hartshorn  v.  Dawson,  79  111.  108. 

72.  Bell  V.  Lrle,  10  Lea  (Tenn.) 
44;  Mount  v.  Kesterson,  6  Coldw. 
(Tenn.)  462. 

73.  See  supra  t  147. 

7*.   V.  S.— Elliott   V.   Pelrsol,  1 


PeL  828,  7  L.  ed.  164  [aft  8  F.  Caa. 
No.  4,395,  1  McLean  11]. 

Ala. — Burrows  v,  Pickens,  129  Ala. 
648,  29  S  694:  Cox  v.  Holcomb,  87 
Ala.  589,  6  S  309,  13  AmSR  79. 

Ark. — Shryock  v.  Cannon,  39  Ark. 
434:  StUlwell  V.  Adams,  29  Ark.  346: 
Russell  V.  Umphlet,  27  Ark.  339. 

Cah — Kennedy  v.  Gloster,  98  Cal. 
143,  32  P  941;  Danglarde  v.  Ellas,  80 
Cal.  65,  22  P  69;  Beck  v.  Soward,  76 
Cal.  527,  18  P  650;  Hutchinson  v. 
Alnsworth,  63  Cal.  286;  Mulr  v.  Qallo- 
way,  61  Cal.  498;  Wedel  v.  Herman, 
59  Cal.  507;  McLeran  v.  Benton,  43 
Cal.  467;  Ewald  v.  Corbett,  32  Cal. 
493;  Bours  v.  Zachariah,  11  Cal.  281, 
70  AmD -779. 

Fla.— Walling  v.  Christian,  etc.. 
Grocery  Co.,  41  Fla.  479,  27  S  46,  47 
LRA  608. 

Ida. — Co-Operatlve  Sav.,  etc.,  As- 
soc V.  Green,  6  Ida.  660.  61  P  770.  * 

111  Mettler  v.  Miller,  12B  111,  630, 

22  NE  629;  Board  of  Trustees  v. 
Davison,  65  111.  124,  Lyon  v.  Kain, 
86  IlL  363:  Russen  v.  Rmnaey.  36  111. 
868;  Chester  v.  Rumsey,  26  111.  97; 
Garrett  v.  Moss,  22  111.  368:  Mason 
V.  Brock,  12  111.  273,  62  AmD  490. 

Ind. — Jordan  v.  Corey,  2  Ind.  S86, 
52  AmD  S16. 

Ky.—Eckles  v.  Wood,  143  Ky.  451, 
136  SW  907,  34  LRANS  832;  Allen  v. 
Shortridge,  1  Duv.  34;  Blackburn  v. 
Pennington,  8  B.  Mon.  217;.  GIU  v. 
Fauntleroy,  8  B.  Mon.  177;  Applegate 
V.  Gracy,  9  Dana  215. 

Md. — Flanagan  v.  Young,  2  Harr. 
&  M.  38;  Webster  v.  Hall,  2  Harr.  & 
M.  19,  1  AmD  370.  See  also  Robins 
V.  Bush,  1  Harr.  &  M.  50. 

Mich.— Dewey  v.  Campau,  4  Mich. 
565;  Sibley  v.  Johnson,  1  Mich.  380; 
Barstow  v.  Smith.  Walk.  894. 

Miss. — Kenneday  v.  Price,  57  Miss. 
771;  Willis  V.  Gattman,  53  Miss.  721; 
Allen  V.  Lenoir,  53  Miss.  321;  Robin- 
son V.  Noel,  49  Miss.  253;  Rues  v. 
Wlngate,  30  Miss.  440;  Garrison 
V.  Fisher,  26  Miss.  352;  Warren  v. 
Brown,  25  MIsa.  66,  57  AmD  191. 

Mo — Krieger  v.  Crocker,  118  Mo. 
531,  24  SW  170;  Bagby  v.  Emberson, 
79  Mo.  139;  Garnler  v.  Barry,  28  Mo. 
438;  Rogers  v.  Woody,  23  Mo.  548. 

Mont. — ^American  Sav.,  etc,  Assoc. 
V.  Burghardt.  19  Mont.  323,  48  P  391, 
61  AmSR  507. 

N.  T. — Dennis  v.  Tarpenny,  20 
Barb.  371;  Elwood  v.  Klock  13  Barb. 
50.  See  also  Jackson  v.  Gilchrist,  16 
Johns.  89. 

N.  C— Cook  V.  Plttman,  144  N.  C. 
530.  57  SE  219,  119  AmSR  985;  Barbee 
V.  Taylor,  51  N.  C.  40;  Den  v.  Wanett, 
32  N.  C.  446;  Den  v.  Ashbee.  31 
N.  C.  353;  Den  v.  Lewl^  30  N.  C. 
70,  47  AmD  338;  Den  v.  Sawyer,  20 
N.  C.  179;  Ives  v.  Sawyer.  20  N.  C. 
51;  Den  v.  B&rfleld,  6  N.  C.  391. 

Oh.— Ludlow  V.  O'Neil,  29  Oh.  St. 
181;  Carney  v.  Hopple,  17  Oh.  St.  39; 
Meddock  v.  Williams.  12  Oh.,  377.  But 
see  Ruffner  v.  McLenan,  16  Oh.  639. 
Or.- Harty  v.  Irfidd.  3  Or.  353. 
Pa. — Spencer  v.  Reese,  165  Pa.  ISff, 
30  A  722;  Hand  v.  Weldner.  IBl  Pa. 
362,  25  A  38;  Shrawder  v.  Snyder,  142 
Pa.  1,  21  A  796;  Wonder  v.  Phelps, 
109  Fa.  172,  1  A  171;  Dampfs  App., 
97  Pa.  371;  Graham  v.  Long.  65  Fa. 
383;  Louden  v.  Blythfe  27  Pa.  22,  67 
AmD  442;  Tate  v.  Stooltzfoos,  16 
Serg.  &  H.  35,  16  AmD  546;  Jourdan 
v.  Jourdan,  9  Serg.  &  R.  268,  11  AmD 
724:  Tarr  v.  Glading,  1  Phlla.  370. 

Tenn. — ^Billett  v.  Richardson,  9 
BaxL  293;   Mount  v.  Kesterson,  6 


Coldw.  452.  See  Kennedy  v.  Security 
Bldg.,  etc,  Assoc,  (Ch.  A.)  57  SW 
388. 

Tex. — Breltllng  v.  Chester,  88  Tex. 
586,  32  SW  527;  WUllams  v.  Elllngs- 
worth,  75  Tex.  480,  12  SW  746;  Hay- 
den  v.  Moffatt,  74  Tex.  647,  12  SW 
820,  15  AmSR  866;  Jones  v.  Robbins. 
74  Tex.  615.  12  SW  S24;  Parker  v. 
Chancellor.  73  Tex.  475,  11  SW  503; 
Davis  v,  McCartney,  64  Tex.  684; 
Cole  V.  Bammel,  62  Tex.  108;  Coombes 
V.  Thomas,  57  Tex.  321;  Looney  v. 
Adamson,  48  Tex.  619;  Rice  v.  Pea- 
cock, 87  Tex.  892;  Reagan  v.  HolU- 
man,  34  Tex.  ^403;  Estes  v.  Turner, 
30  Tex.  Clv.f  A.  865,  70  8W  1007; 
Minor  V.  Powers,  (Civ.  A.)  88  SW 
400;  HcDanlel  v.  Garrett,  11  Tex.  A. 
57.  31  SW  721;  Stone  v.  Sledge.  (Civ. 
A.)  24  SW  697  [afl  87  Tex.  4?.  2«  SW 
1068.  47  AmSR  66]. 

Vt.— Pratt  V.  Battels,  28  Vt.  685. 

Ta. — ^Virginia  (^oal,  et&.  Co.  v.  Rob- 
erson,  88  Va.  116.  13  SE  360;  Hock- 
man  v.  McClanahan,  87  Va.  83.  12 
SE  230;  Healy  v.  Rowan,  fi  Gratt. 
(46  Va.)  414,  62  AmD  94. 

W.  Va. — Nuttall  v.  McVey,  68  W. 
Va.  380,  60  SE  251;  Laldley  v.  Knight, 
23  W.  Va.  735;  McMullen  v.  Eagan, 
21  W.  Va.  238;  Laughlin  v.  Fream, 
14  W.  Va.  322. 

Ont. — Stayner  v.  Applegate,  8  U.  C 
C.  P.  133.  451.  See  also  Buck  v.  Mo- 
Callum,  13  U.  C.  C-  P.  163;  Grant  V. 
Taylor.  28  U.  C.  Q.  B.  234. 

"It  must  appear  from  the  certifi- 
cate of  the  offlcer  who  took  the  ac- 
knowledgment, that  every  one  of 
these  acts  was  done,  while  the  wife 
was  being  examined  privily  and  apart 
from  her  husband,  and  unless  It  does 
sO  appear  her  acknowledgment  will 
he  insufficient  to  convey  her  title." 
Laldley  v.  KWght,  23  W.  Va.  73B, 
741. 

[a]  ,ne  on^  «vld«ios  of  the  pvivy 
examination  of  and  acknowledgment 
by  a  married  woman  in  passing  title 
to  land  is  the  certificate  of  the  ofUcer 
stating  them  or  the  Judgment  of  a 
court  correcting  such  certificate  in 
accordance  with  Rev.  St.  (1895)  arts 
4663-4665,  SO  as  to  show  them.  Veeder 
v.  Gilmer,  103  Tex.  468,  129  SW  595 
[rev  (Civ.  A.)  120  SW  684]. 

[b]  A.  certifloBta  wU<di  Is  ladefl- 
nlte  and  nuoertaln  as  to  whether  the 
wife  was  examined  separate  and 
apart  from  her  husband  Is  insufil- 
cient.  Minor  v.  Powers,  (Tex.  Civ. 
A.)  88  SW  400. 


tci  : 
a«BowI«dgmen' 


VeoenltT  to   show  Mtwrat* 

si«— A  certificate  of 
acknowledgment  of  a  deed  by  a  mar- 
rjted  woman,  which  shows  a  separata 
examination.  Is  not  Insufficient  be- 
cause it  fails  to  show  a  separate  ao> 
knowledgment.  Kenneday  v.  Price, 
57  Miss,  771.,  But  see  Robinson  t. 
Noel,  49  Miss.  268. 

[d1  BeooTorr  of  dowor  after 
death  of  hnebaBO^Where  It  does  not 
appear  from  the  certificate  of  the  offi- 
cer that  the  privy  examination  of  a 
married  woman  was  taken,  as  re- 
quired by  statute,  she  is  entitled,  on 
the  death  of  her  husband,  to  recover 
her  dower  in  the  real  estate  conveyed 
by  the  deed,  or  Its  commuted  value 
In  money.  Harrisonburg  First  Nat. 
Bank  v.  Paul.  75  Va.  694,  40  AmR 
740. 

[e]  Where  a  jnanriad  woman  at- 
tempts to  convey  her  property  to  her 
hoshandi  the  certificate  of  acknowl- 
edgment must  show  that  she  was 
examined  separately  Ji^d  apart  from 
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by  a  statement  that  ehe  voluntarily  ednsented  to 
the  conveyance/"  nor  will  parol  evidence  he  admitted 
to  supply  the  omission/' 

Where  the  statute  does  not  leqniie  a  recital  that' 
the  woman  was  privily  examined  its  omission  is  not 
fatal/^  as  the  certificate  may  be  upheld  by  the  pre- 
sumption that  the  officer  who  took  the  acknowledg- 
ment performed  his  duty  properly/"  No  such  recital 
is  necessary  where  the  wife  is  allowed  to  convey  aa  a 
feme  sole. 

Where  the  signature  of  the  mairied  woman  was 
not  essential  to  a  conveyance  there  is  no  force  in 


an  objection  that  her  acknowledgment  does  not  show 

that  she  was  priviW  examined. 

214]  bb.  Snffidency  of.  A  certificate  whose 
language  substantially,  although  not  exactly,  con- 
forms to  that  of  the  statute  is  sufficient/^  and  where 
the  certificate  sh'ows  that  a  wife  was  examined  sep- 
arate and  apart  from  her  husband  it  will  not  usually 
be  rendered  fatally  defective  by  the  omission  of 
such  statutory  words  as  "private,"**  *' separate,'"" 
"out  of  the  presence, or  "out  of  the  hearing  of 
her  husband,**"  or  by  the  upe  of  equivalent  words 
in  place  of  those  used  in  the  statute.^  But  enough 


her  husband.  WallinK^T  Christian, 
etc..  Grocery  Co.,  41  Fla.  *79,  27  S 
46,  47  LRA  608. 

75.  Jourdan  t.  Jourdan,  9  Serg.  & 
TL  (Pa.)  268,  11  AmD  724. 

TS.  Ala. — Cox  V.  Holcomb,  87  Ala. 
589.  6  S  309,  13  AmSR  79. 

Miss. — wnila  v.  Gattman,  53  Miss. 
721. 

N.  T.— Elwoodv.  Klock,13  Barb.  50. 

Or. — Harty  v.  Ladd,  3  Or.  353. 

Fa. — Jourdan  v.  Jourdan,  9  Serg:. 
&  R.  268,  11  AmD  724. 

Tex. — liooney  v.  Adamson,  48  Tex. 
919. 

6nt — Stayner  v.  Applegate.  8  U. 
C.  C.  P.  133,  461. 

Aaiats*i1>Ultr  of  •rldsno*  In  aid  of 
tkm  ontlfloate  gMianllT  see  Infra  1  263. 

77.  Gill  V.  Fauntleroy,  8  B.  Mon. 
(Ky.)  177;  Adams  v.  SmUh,  11  Wyo. 
200,  70  P  1043;  Grant  T.  Taylor,  28 
U.  C.  a  B.  234. 

[a]  Xn  Koiilaluia  a  married  wom- 
an may  slvn  a  renunciation  with 
her  husbana  of  a  homestead,  and  be 
thereby  bound  without  the  necessity 
of  her  examination  as  a  renouncer 
out  of  the  presence  of  her  husband, 
and  without  the  necessity  of  a  recital 
In  the  deed  that  she  observed  the  for~ 
malitles  required  by  Civ.  Code  art 
129,  touchlnrlter  paraphennal  rlxhts. 
Cprmler  Hoyt,  116  La.  602,  40  8 
912. 

[b]  AoknowtodcoMttfc  iBdorssd  <» 
inatxamv&t. — ^Where  the  acknowleds- 

ment  of  ttie  execution  of  a  mortgage 
by  a  married  woman  Is  indorsed  on 

Se  instrument,  end  the  certificate 
ereof  Is  afterward  made  out,  it  is 
not  necessary,  under  Gen.  St.  c  24, 
that  such  certificate  shall  state  that 
the  married  woman  had  been  exam- 
ined aemrata  and  wart  from  her  hus- 
Iwind.  Drye  v.  Cook,  14  Bush  (Ky.) 
4  52. 

[o1  OutUhwto  as  «tU«iio*  of  ptlTjr 
snuniaatiOB'— Under  Ky.  Gen.  St.  o 
24  i  2,  providing  that  the  certificate 
of  an  officer  to  the  acknowledgment 
of  a  deed  by  a  married  woman  ^'shall 
be  evidence  that  she  had  been  exam- 
ined separate  and  apart  from  her 
husband,"  It  has  been  held  that  the 
provisions  of  the  statute  must  be 
considered  aa  a  part  of  the  offlcer's 
certificate,  and  that  he  need  not  cer- 
tify that  the  wife  was  actually  ex- 
amined separate  and  apart  from  her 
husband.  Dowell  v.  Mitchell,  82  Ky. 
47:  Pord  V.  Teal,  7  Bush  IBS. 

[d]  '  OertUoate  written  oat  I17 
oMTk  from  mcmorandiim  of  depntj^— 
Under  Gen.  St.  c  24  !  21  subs  I, 
which  provides  that,  where  the  ac- 
knowledgment of  a  married  woman 
shall  be  taken  by  an  ofllcer  of  the 
state,  he  shall  simply  certify  that 
It  was  acknowledged  before  him,  and 
when  it  was  done,  which  shall  be  evi- 
dence that  she  had  been  examined 
separately  and  apart  from  her  hus- 
band, ana  the  contents  explained  to 
her,  and  that  she  had  voluntarily  ac- 
knowledged the  instrument  and  con- 
sented that  It  should  be  recorded,  and 
f  38,  which  provides  that,  If  the  dep- 
uty of  any  county  clerk  shall  take 
the  acknowledgment  of  any  deed  and 
Indorse  a  memorandum  thereof  on 
the  deed,  but  shall  fall  for  any  cause 
to  write  out  and  sign  the  certificate 
thereof,  It  shall  be  lawful  for  the 
derfc  to  write  out  and  sign  the  cer- 
tificate BSttinv  forth  ttaa  tacts,  In- 


cluding the  indorsement,  where  the 
memorandum  of  the  deputy  Is  suffi- 
cient to  serve  as  a  certificate  under 
g  21,  it  is  Immaterial  that  the  certifi- 
cate afterward  written  out  by  the 
clerk  In  full  does  not  comply  with  the 
requirements  of  such  chapter.  Gor- 
don V.  Leech,  81  Ky.  229,  B  KyL  48. 

78.  Fleming  v.  Potter,  14  Ind.  486; 
Pardun  v,  Dobesberger,  8  Ind.  889; 
Watson  V.  Clendenln,  6  Blackf.  <Ind.) 
477;  Stevena  v.  Doe,  6  Blackf.  (Ind.j 
47S;  Locke  v.  Lafitte,  28. La.  Ann.  232. 

[a]  Presnmptton  from  lon|r  lapse 
of  time. — ^yhere  the  certificate  of  an 
acknowledgment  by  husband  and  wife 
taken  In  1711  was , sUent  as  to  the 
private  examination  of  the  wife.  It 
waa  held  that  after  the  lapse  of  more 
than  one  hundred  years  such  private 
examination  would  be  presumed. 
Jackson  v.  Ollchrlst.  16  Johns.  (K 
T.)  89. 

[b]  In  oass  of  an  aoknowledg- 
ment  taken  in  another  state  buoi 
presumption  will  not  be  Indulged. 
Butterfield  y.  Beall,  3  Ind.  203. 

79.  Piatt  V.  Brown,  30  Conn.  338. 
Ta]   Sivoroe  from  bed  and  board. — 

When  a  decree  of  divorce  from  bed 
and  board  divests  the  husband  of  any 
interest  or  control  over  the  person 
or  estate  of  the  wife,  a  deed  of  her 

firoperty,  executed  by  the  wife  dur- 
ng  the  husband's  life,  la  not  Invalid 
by  its  failure  to  state  In  the  acknowl- 
edgment that  the  grantor  was  exam- 
ined apart  from  her  husband  and  exe- 
cuted the  deed  without  eompulaion. 
Delafleld  v.  Brady,  108  N.  T.  fi2t,  IB 
4S8. 

80.  Arlola  V.  Newman,  61  Tex. 
Civ.  A.  617,  118  SW  167. 

81.  N.  T.— Dennla  v.  Tarpenny,  20 
Barb.  721. 

N.  C— 'Benedict  v.  Jones,  129  N.  C 
470,  40  SB  221:  Beckwlth  V.  Lamb, 
36  N.  C.  400:  Skinner  v.  Fletcher,  23 
N.  C.  818. 

Tenn. — Balney  v.  Gordon,  6  Bumphr. 
84B. 

Tex. — Caark  v.  Groce,  16  Tex.  Civ. 
A.  453,  41  SW  668. 

Va.— Gell  V.  Geil,  101  Va.  778,  46 
SE  325:  Langhome  V.  Hobaon,  4 
Leigh  <31  Va.)  224. 

W.  Va.— Blair  v.  Bayre,  29  "W.  Va. 
604.  2  SS  97. 

Ont. — Monk  V.  Farlinger,  17  U.  C. 
C.  P.  41. 

[a]  Applloatlon.  of  rule. — A  recital 
that  the  wife  "after  having  the  same 
fully  explained  to  her,  apart  from 
her  husband,  acknowledged,"  etc., 
was  held  to  show  sufficiently  that  she 
was  examined  privily  and  apart  from 
the  husband.  Clark  v.  Groce,  16  Tex. 
Civ.  A.  453,  41  SW  668. 

[b]  Personal  presenoe  of  manled 
woman. — ^Where  the  certificate  of  a 
notary  taking  the  acknowledgment  of 
a  husband  and  wife  to  a  mortgage  re- 
cited that  the  officer  examined  the 
wife  separate  and  apart  from  her  hus- 
band touching  her  signature  "to  the 
within  mortgage,"  and  that  she  ac- 
knowledged, etc,  such  certificate, 
sufficiently  certified  that  the  wife 
was  personally  before  the  officer. 
Sandlln  v.  Dowdell,  148  Ala.  618,  39 
S  279,  5  AnnCas  469. 

[c]  ahowiBff  that  ofloar  mads  «x- 
amlnattitn. — A  recital.  In  a  certifi- 
cate of  acknowledgment  executed  by 
a  notary  public,  that  "Susan  F. 
niompson,  wife  of  the  said  Allen 


Thompson,  being  examined  prlvily 
and  apart  from  her  said  husbana, 
and  having  had  the  said  deed  ex- 
plained to  her,"  shows  that  the  ex- 
amination was  conducted  by  the 
notary,  although  there  la  no  express 
atatement  to  that  effect.  Johnson  v. 
Thompson,  (Tex.  Clv.  A.)  50  SW  1055, 
1056. 

89.  Miss. — Bernard  v.  SHder,  50 
Hiss.  336;  Love  v.  Taylor,  26  Miss. 
667  [overr  Warren  v.  Brown,  25  Miss. 
66,  67  AmD  191]. 

N.  J, — Thayer  'v.  Torrey,  27  N.  J. 
.L.  339. 

N.  Y. — ^Dennis  v.  Tarpenny,  20 
Barb.  871. 

S.  D. — Timber  v.  Desparols,  18  S. 
D.  687,  101  NW  879. 

Tex. — Coombes  v.  Thomas,  57  Tex. 
821. 

Ont.^ — Buck  V.  McCallum,  13  U.  C. 
C.  P.  168.  But  see  Stayner  v.  Apple- 
gate,  8  U.  C.  C.  P.  133,  451. 

But  compare  Sibley  v.  Johnaon,  1 
Mich.  380  (where  a  certificate  stating 
that  "separate  and  apart  from  her 
husband  she  acknowledged,"  etc., 
without  stating  that  It  was  on  pri- 
vate examination,  was  held  to  be 
void). 

83.  Belo  V.  Mayes,  79  Mo.  67  (hold- 
ing that  a  certificate  was  sufficient, 
although  not  reciting  that  the  ex- 
amination was  "separate"  as  w«Il  an 
"apart"  from  the  husband).  But 
compare  Dewey  v.  Campau,  4  Mich. 

566  (where  the  omission  of  the  word 
"separately"  waa  held  to  be  a  fatal 
defect). 

S4.  Deery  v.  Cray,  6  Wall.  (U.  S.) 
796,  18  L.  ed.  653;  Nlppel  v.  Ham- 
mond, 4  Colo.  211. 

86.  Mnlr  v.  Galloway,  61  Cal.  498; 
Pardun  v.  Dobesbsrger,  8  Ind.  389; 
Webster  v.  Hall,  2  Barr.  *  U.  <Md.) 
19,  1  AmD  870. 

88.  See  Deery  v.  Cray,  6  Wall.  (U. 
S.)  796,  18       ed.  668. 

[a]  nw  fOllawlBir  aiyg— sloas 
kavs  been  MA  scLVlTalast:  (i)  "Apart 
from,  and  out  of  the  hearing  of,'*  to 
"out  of  the  presence  -of."  Deery  v. 
Cray,  6  Wall.  (U.  S.)  796,  18  L.  ed. 
853.  See  also  Nlppel  v.  Hammond, 
4  Ctolo.  211. 

(2)  "Examined  separate  and  apart 
from  her  husband"  to  '*privately  ex- 
amined."   Love  V.  T^ior,  26  Mlsa 

567  [overr  Warren  v.  Srmrn,  86  Ulss. 
66,  57  AmD  191]. 

(3)  "On  a  private  examination  sep- 
arate and  apart  from  her  husband" 
to  "on  an  examination  apart  from, 
and  without  the  hearing  of,  her  hus- 
band." Mulr  V.  Galloway,  61  Cal.  498. 

(4)  "Privy  examination,"  "pri- 
vate examination,"  and  "examination 
separate  and  apart  from  her  hus- 
band." Skinner  v.  Fletcher,  23  N. 
C.  313. 

(5)  "Separate  and  apart"  to  "priv- 
ily." Coombes  v.  Thomas,  57  Tex. 
321. 

(6)  "Separate  examination"  to  "pri- 
vate examination,"  Timber  v.  Des- 
parols, 18  S.  D.  587,  101  NW  879. 

(7)  "Separately  and  out  of  the 
hearing  of  to  "privily  and  apart 
from."  McClanachan  v.  Slter,  2 
Gratt.  (43  Va.)  280.  See  also  Torrey 
V.  Thayer,  37  N.  J.  L.  339;  Den  v. 
Qelger,  9  N.  J.  L.  226. 

[b]  Tlw  following  expreasiODv 
hav«  bssn  IMU  not  saalTalSBt:  (l) 
"Duly  examined"  to  "privately  ex- 
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must  be  stated  to  show  that  the  wife's  examination 
was  in  fact  conduoted  ad  directed  by  the  statute,^^  and 
it  has  been  held  that  where  the  private  examination 
is  required  to  precede  the  acknowledgment  a  certifi- 
cate which  does  not  ^ow  that  the  examinatioa  came 
first  in  point  of  time  is  defective.^ 

Time  of  examination.  The  date  of  the  certificate 
is  presumed  to  be  the  date  on  which  tlie  privy 
examination  was  had,""  and-a  discrepancy  as  to  the 
date  is  not  fatal  if  the  true  date  cad  be  ascer- 
tained.^ A  failure  of  the  certificate  to  recite,  as 
required  by  statute,  that  the  instrument  was  exe- 
cuted a  certain  number  of  days  before  the  privy 
examination  of  the  woman  has  been  held  fatal." 

Flac«  of  examination.  The  venue  in  the  caption 
of  the  certificate  sufficiently  shows  where  the  privy 
examination  was  made." 


[\  215]  (d)  VolULtary  Nature  of  Act— aa.  Ne- 
c«68ity  for.  la  order  for  a  married  woman's  ac- 
knowled£:ment  to  be  binding  on  her  it  must,  as  has 
been  seen,  be  made  on  her  declaration  that  she 
executed  the  instrument  voluntarily,  without  co- 
ercion or  compulsion."'  Aqd  where,  as  is  usually  the 
case,  the  statute  requires  the  certificate  to  show 
that  the  acknowledgment  was  voluntaryi  a  recital 
to  that  effect  is  essential  to  the  validity  of  the 
certificate.'* 

[J  216]  bb. 'Snfflciency  of.  In  reciting  the  vol- 
untary nature  of  the  act,  it  is  not  essential  that 
the  exact  language  of  the  statute  be  followed,  and 
if  the  words  employed  convey  the  same  meaning  it 
is  sufficient.'^  Accordingly,  where  the  language  used 
in  the  certificate  expresses,  an  equivalent  import, 
it  will  not  be  vitiated  by  the  omission  of  such  stata- 


amlned."  Stayner  v.  APPlosate,  8  U. 
C.  C.  P.  128,  451.  Compare  Buck  v. 
McCallum,  13  U.  C  U  P.  16k. 

(2>  "Privately"  to  "ai»rt  Irom  her 
husband.'*  Oarrlacm  v.  Flaher,  26 
Miss.  352. 

87.  Sliryock  v.  Cannon,  39  Ark. 
4:t4;  Hutchinson  v.  Alnsworth,  63  Cal. 
286:  Louden  v.  Blythe,  27  Pa.  22,  67 
AmD  442. 

[a]  OertUoatM  held  ItLanlBoUnt. — ^A 
certificate  of  a  justice  of  the  peace  that 
"I  .  .  .  do  hereby  certify  that  I 
have  privately  examined  EUsha  Car- 
roway,  Nancy  Carroway,  his  wife, 
Krantora  of  the  above  deed;  and 
Nancy,  his  wife,  doth  state  that  she 
BiKnea  the  same  freely  and  volun- 
tarily, without  fear  or  compulsion  of 
her  said  husband  or  any  other  per- 
son, and  she  doth  still  assent  there- 
to," is  Insufficient  because  it  does  not 
appear  therefrom  that  Slieha  ever 
acknowledged  the  execution  of  the 
deed,  nor  that  the  privy  examination 
of  Nancy  was  taken  separate  from 
her  husband.  Cook  v.  Pitman,  144  N. 
C.  5S0,  57  SB  219,  119  AmSR  985.  A 
certificate  that  a  wife  "acknowledged 
herself  partv  to  the  annexed  deed  of 
trust,  and,  Delng  examined  separate 
and  apart  from  her  husband,  ac- 
knowledge<l  that  she  signed,  sealed, 
and  delivered  the  same,  for  the  pur- 
poses and  considerations  therein  ex- 
pressed," is  void  in  that  It  does  not 
necessarily  Import  that  the  wife  was 
exa.mined  separate  and  apart  from 
the  husband,  or  by  whom  she  was 
exa.mlned.  Rice  v.  Peacock,  37  Tex. 
392.  See  also  Estes  v.  Turner,  30 
Tex.  Civ.  A.  365,  70  SW  1007. 

[b]  SeoitliiJr  examlutioB  of  bw^ 
tend. — ^A  deed  by  a  husband  and 
wife,  whereof  the  acknowled^ent 
certified  that  the  husband  was  exam- 
ined separate  and  apart  from  his 
wife,  and  relinquished  dower,  was 
void  as  to  the  wife.  Board  of  Trus- 
tees V.  Davison,  66  III.  124. 

re]  Tlw  ftdlowlar  emlssloui  havs 
bMH  neU  ftatall  (iT^'Havlng  been  ex- 
amined" In  a  certificate  reoltlnr  came 
nh«  feme  covert  .  .  .  and  pri- 
vately and  apart  from  her  husband, 
and  acknowledged."  Ellett  T.  Rich- 
ardson, 6  Baxt.  (Tenn.)  293. 

<2)  "Private"  In  "private  exami- 
nation separate  and  apart  from  her 
husband."  although  the  other  words 
were  used.  Sibley  Johnson,  1  Mich. 
880. 

<3)  "Without  the  hearing  of 
where  the  certificate  recited  that  the 
wife    was    examined    "separate  and 


116,  13  SE  S60;  Hockman  v.  McClan- 
ahan,  87  Va.  S3,  12  SE  230.  But  these 
cases  were  overruled  by  Gell  v.  Qell, 
107  Va.  778,  45  SE  325. 

[c]  In  Mortlt  Carolina  it  la  not 
necessary  that  the  certificate  should 
set  forth*  that  the  deed  was  proved 
before  the  wife  was  privily  examined, 
the  whole  probate  appearing  to  have 
been  taken  at  the  same  time.  Joyner 
v.  FaulGon,  37  N.  C.  386. 

89.  Sandliu  v.  Dowdell,  l43  Ala. 
518,  3»  S  279,  5  AnnCas  459. 

90.  Davis  V.  Gerson,  153  Ala.  503, 
45  S  687;  Homer  v.  Schonfeld.  84  Ala. 
313.  4  S  105. 

•I.   Wingo  V.  Parker,  19  S.  G  9. 

93.  Robinson  v,  Byers,  IS  Grant 
Ch.  (U.  C.)  S88;  Simpson  v.  Hart- 
man,  27  U.  C.  Q.  B.  4(H>. 

93.  See  supra  S  144. 

94.  Ala.— Marx  v.  Threet,  131  Ala. 
340,  30  S  831;  Daniels  v.  Lowery,  92 
Ala.  519,  8  S  352;  Cox  v.  Holcomb, 
87  Ala.  689,  6  S  309,  13  AmSR  79; 
Strauss  v.  Harrison,  79  Ala.  324 ; 
Motes  V.  Carter,  73  Ala.  553;  Scott  v. 
Simons,  70  Ala.  352;  Alabama  L.  Ins., 
etc..  Co.  v.  Boykin,  38  Ala.  510;  Boy- 
kin  v.  Rain,  28  Ala.  332,  65  AmD  349. 

Ark.— ChafTe  v.  Oliver,  39  Ark.  531; 
Stillwell  V.  Adams.  29  Ark.  846;  Bus- 
sell  V.  XJmphlet,  27  Ark.  389. 

Dak. — ^Wambole  v.  Foote,  2  Dak.  1. 
2  NW  239. 

D.  C— Black  V.  Aman,  17  D.  C.  131, 

ni.— Lyon  V.  Kaln,  it  IlL  86S;  Van- 
zant  V.  Yanaant,  28  IlL  686;  Oarrett 
V.  Hobs,  82  111.  868. 

Iffwa. — O'Ferrall  T.  Elmplot,  4  Iowa 
331. 

Ky. — ^Blackburn  t.  Pennlnerton.  8 
R  Hon.  817;  GUI  V.  Fauntleroy,  8  B. 
Hon.  177. 

Hd. — ^HoUlnssworth  v.  HcDonald, 
2  Harr.  ft  J.  280,  8  AmD  B4S;  Hawkins 
V.  Burreas,  1  Harr.  A  J.  613. 

Mich.— Baratow  V.  Smith  Walk.  894. 

Miss. — Tonlmln  v.  Heidelbere,  32 
Miss.  268;  Dalton  v.  Uurphy,  80  Miss. 
59. 

Ho. — Baeby  v.  Bmberson,  79  Mo.  139. 

Nebr. — Keeling-  v.  Hoyt,  31  Nebr. 
453,  48  NW  66;  Spltznagle  v.  Van- 
hessch,  13  Nebr.  338.  14  NW  417. 

N.  Y. — Merlam  v.  Harsen,  2  Barb. 
Ch  232 

N.  C— Den  V.  Cobbs,  18  N.  C.  228. 
Oh. — Ludlow  V.  O'Nell,  29  Oh.  St. 
181;  Heddock  f.  Williams,  12  Oh.  877. 
But  see  RufCner  v.  McLenan,  16  Oh. 
639  (holding  that  such  recital  was 
unnecessary  under  the  act  of  1818). 

Pa. — Spencer  v.  Reese,  165  Pa.  158. 
«0  A  722;  Hombeck  v.  Mutual  Bldg., 


apa^^ftom''^her^husband.-Butterfield  —  a^ocTsS  vI  64?  Graham  V 
'88.    liuttal  V.  McVey,  68  W.  Va. 


3ftO,  60  SB  251-  Laldley  v.  Knight,  23 
W.  Va.  785;  HcUnllen  v.  Eagan,  21 
W.  Va-  233. 

[a]  Vhess  oases  were  dmpproved 
In  Gillespie  v.  Pocahontas  Coal,  etc., 
Co.,  162  Fed.  742,  746  (where  Keller, 
J.,  said:  "I  much  doubt  whether  the 
present  court  would  sustain  them"). 

[b]  la  TUviais  the  view  stated 
In  the  text  was  asserted  In  Virginia 
Coal,  etc.,  Ca  v.  Roberaon,  tt  Va. 


Dong.  65  Pa.  383;  Louden  v.  Blythe, 
27  Pa.  22,  67  AmD  442;  Fowler  v. 
UcClurg.  6  Serg.  ft  R.  148;  Watson 
V.  Mercer,  6  Serg.  A  R.  49,  9  AmD 
411;  Bvans  v.  Com.,  4  Serg.  *  R.  272, 
8  AmD  711;  Watson  T.  Bafleyi  1  Binn. 
470.  2  AmD  462. 

R.  I. — Bx  p.  Bateman,  11  R.  T.  586; 
Churchill  V.  Monroe,  1  R  I.  209. 

Tenn. — Cox  v.  Railway  Bldg.,  etc, 
Assoc.,  101  Tenn.  490,  48  8W  226; 
Henees   t.    Johnson,    18    Lea   661 ; 


Wright  v.  Dufleld,  2  Baxt  218;  Laird 
V.  Soott,  5  Heisk.  314:  Henderson  v. 
Rice,  1  Coldw.  223.  See  Kennedy  v. 
Security  Bldg.,  etc.  Assoc.,  (Ch.  A.) 
57  SW  388. 

Tex. — Hayden  v.  MofTatt,  74  Tex. 
647,  12  SW  820,  IB  AmSR  866:  Davis 
V.  McCartney,  64  Tex.  584;  Cole  v. 
Bammel,  62  Tex.  108:  Belcher  v. 
Weaver,  46  Tex.  293,  26  AmR  267; 
Rice  V.  Peacock,  37  Tex.  392;  Tie- 
mann  v.  Cobb,  35  Tex.  Civ.  A.  289, 
80  SW  250;  McAnulty  v.  Blllson, 
(Civ.  A.)  71  SW  670;  Black  v.  Gar- 
ner, (Civ.  A.)  63  SW  918  [aft  95  Tex. 
125,  65  SW  876]. 

Vt.— Pratt  V.  Battels,  28  Vt.  686. 

Va. — Clinch  River  Veneer  Co.  v. 
Kurth,  90  Va.  737,  L9  SE  876  LaH  retk 
88  Va.  222,  16  SB  168];  Boiling  V. 
Teel,  76  Va.  487. 

W.  Va. — Laidley  v.  Central  Land 
Co.,  30  W.  Va.  505,  4  SE  705;  Blair 
V.  Sayre,  29  W.  Va.  604,  2  SB  97; 
Pickens  v.  Knisely,  29  W.  Va.  1,  11 
SE  932,  6  AmSR  622;  Henderson  v. 
Smith,  26  W.  Va.  829,  53  AmR  139; 
Laughlin  v.  Fream,  14  W.  Va.  828; 
Leftwich  v.  Neal.  7  W.  Va.  569;  Bart- 
lett  V.  Fleming,  8  W.  Va.  163. 

N.  B.-~Allison  V.  Smith,  17  N.  B. 
199. 

[a]  Tolwitary  appeaxsnos  bsfoxs 
oflloer. — In  Arkansas  the  certificate 
of  a  married  woman's  acknowledg* 
ment  is  not  required  to  state  that  she 
came  before  the  officer  voluntarily. 
Mlckel  V.  Gardner.  41  Ark.  491. 

96.  U.  S. — ^Dundas  v.  Hitchcock, 
12  How.  266.  13  L.  ed.  978:  Battln  v. 
Blgelow,  2  F.  Cas.  Ho.  1.108,  Pet.  C 
C.  452. 

Ala.— Homer  v.  Schonfeld.  84  Ala. 
313.  4  S  106;  GatcB  v.  Hester,  81  Ala. 
367,  1  8  848.  ^ 

Ark.— Little  v.  Dodve,  82  Ark.  4BS; 
Tiibbs  V.  Gatewood,  26  Ark.  128. 

Cal.— Goode  v.  Smith,  18  Cal.  81. 

Fla. — Holland  v.  Webster,  43  Fla. 
85,  29  8  626. 

Hawaii.— Dreier  v.  Holt,  18  Hawaii 
179. 

Ky. — Gill  V.  Fauntleroy,  8  B.  Hon. 
177. 

Miss.— Allen   v.    Lenoir,    63  Miss. 
321;  Bernard  v.  Elder,  60  Ulss.  836. 
Mo. — Gorman  v.  Stanton,  B  Mo.  A. 

585. 

N.  T. — Dennis  v.  Tarpenny,  20 
Barb.  371;  Meriara  T.  Harsen,  2  Barb. 
Ch.  232. 

N.  C— Robblns  v.  Harris,  66  N.  a 
567,  2  SE  70;  Joyner  T.  Faalcon,  87 
N.  C.  386;  Etherldge  T.  Ferebee,  81 

N.  C.  812. 

Oh. — Brown  v.  Farran,  3  Oh,  140. 

Pa.— Miller  v.  Wentworth,  82  Pa. 
280 ;  Jamison  v.  Jamison,  3  Whart. 
457,  31  AmD  636;  Shaller  v.  Brand,  6 
Binn.  435,  6  AmD  482. 

Tenn. — Hurdock  v.  Memphis,  etc., 
R.  Co.,  7  Baxt.  557;  Hunt  v.  Harris, 
12  Heisk.  243;  Mullens  v.  Big  Creek 
Gap  Coal,  etc.,  Co.,  (Ch.)  85  SW  439; 
Fdmondson  v.  Harris,  2  Tenn.  Ch.  427. 

Tex. — ^Wilson  v.  Simpson,  80  Tex. 
279,  16  SW  40;  Belcher  v.  Weaver,  46 
Tex.  268,  26  AmR  267;  Amall  T.  New- 
comb.  29  Tex.  Civ.  aA421.  69  8W  91; 
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tory  words  as  "voluntarily,"*  "freely,"*'  "will- 
ingly.""* "undue  influence,""  "fear,"*  "compul- 
sion,*'* or  "and  doth  voluntarily  assent  thereto,"' 
or  by  the  use  of  words  different  from  but  equivalent 
to  those  used  in  the  statute.*  Neither  will 
clerical  errors  invalidate  the  certificate  where 
the  meaning  is  clear.^  But  ■  it  is  essential  that 
there  shall  be  at  least  a  substantial  compliance 
with  the  statute  *  and  the  omission  from  the  cex^ 

so 


Johnaon  v.  Ttiompaon,  (Civ.  A.) 
SW  lOBB. 

Ont. — ^Monk  v.  Farllnirer,  17  IT.  C. 
C.  P  41. 

Bee  Den  r.  aefger.  9  N.  J.  L.  226; 
Kley  T.  Gelger,  4  Wafih.  484,  80  P 
727. 

[a]  Xmsob.  of  znls. — "The  8ol« 
object  of  the  provision  of  the  statute 
Is  to  protect  the  wife  against  any 
coercion  or  unwilling  conveyance  on 
her  part,  and  any  certificate  which 
clearly  shows  that  it  was  her  desire 
and  win  to  convey,  and  that  It  was 
done  without  the  exercise  of  any  un- 
due influence  of  her  husband  upon 
her,  is  sufflclent,"  Per  Beatty,  J.,  In 
Northwestern,  etc..  Bank  v.  Berry,  89 
Fed.  408,  41D  latf  93  Fed.  44,  86  CCA 
185]. 

[b]  CertUoat*  held  Bvlllclviit, — 

A  certificate  reciting  "that,  at  the 
time  and  place  before  mentioned, 
Missouri  Ann  Berry,  wife  of  the  said 
F.  M,  Berry,  who  Is  personally  known 
to  me  to  be  the  identical  person  who 
signed  and  executed  the  wtthln  In- 
strument, who  upon  examination, 
separate  and  apart  from  her  said 
husband,  after  I  had  made  known  and 
fully  apprised  her  of  her  rights  there- 
in and  the  effect  of  signing  said  mort- 
Sage,  acknowledged  to  me  that  she 
signed  and  sealed  the  same  freely 
and  voluntarily,  and  without  fear  of 
OP  coercion  from  her  husband  or  any 
one,"  is  sufficient,  although  not  in 
the  words  of  the  statute.  North- 
■westem,  etc.  Bank  v.  Berry,  89  Fed. 
408.  410  [aft  98  Fed.  44,  35  CCA  18B]. 

[c]  "tv**  and  voluntary-" — A  cer- 
tificate of  acknowledgment  reciting 
that  the  grantor  came  before  the  of- 
ficer and  "acknowledged  the  same 
free  and  voluntary*"  is  sufflcient.  Bos- 
well  V.  Laramie  First  Nat.  Bank,  16 
Wyo.  1«1,  92  P  624,  93  P  661. 

,  td]  TAwitmrj  act  and  deed^A 
T«cltal  that  the  wife  acknowledged 
the  instrument  to  be  her  "voluntary 
act  and  deed"  sufllclently  shows  that 
she  acknowledged  without  any  fear 
or  coercion  of  her  husband.  Brown  v. 
Farran,  3  Oh.  140.  .  —  ^    ,  « 

[el  Oiniwioa  of  word  •^luAasd." 
—A  certificate  of  a  married  woman's 
acknowledgment,  stating  that  she  ac- 
knowledged the  same  "without  nndue 

influence  of  her  said   was  held 

to  be  valid,  notwithstanding  the  omis- 
sion of  the  word  "husband,"  since  it 
was  evident  that  no  other  word  would 
supply  the  blank.  Gorman  v.  Stanton, 
5  Mo.  A.  586.  « ™  „  « 

96.  Battin  v.  Blgelow,  2  F.  Cas.  No. 
1.108,  Pet.  C.  C.  462;  Hunt  v.  Harris, 
1 2  Helsk.  (Tenn.)  243.  But  see 
Wright  V.  Dufleld,  2  Bait.  (Tenn.) 
218. 

[a]    Where  «»•  wort  "fpeely"  was 

used  the  omission  of  the  word  "vol- 
untarily" was  not  a  fatal  defect. 
Hunt  v.  Harris,  12  Helsk.  (Tenn.) 
243.  Contra  Laird  v.  Scott,  6  Helsk. 
(Tenn.)  314. 

97.  Allen  v.  Lenoir,  53  Miss.  321; 
Bernard  v.  Elder,  60  Miss.  336;  Den- 
nis v.  Tarpenny.  20  Barb.  (N.  T.)  871; 
Meriam  T.  Harsen.  2  Barb.  Ch.  <N. 
T.)  232. 

98.  Thompson  v.  Johnaon,  84  Tex. 
648,  19  SW  784;  Wilson  v.  Simpson, 
80  Tex.  279,  16  SW  40;  Belcher  v. 
Weaver,  46  Tex.  293,  26  AmR  267. 

98.    Ooode  V.  Smith,  13  Cal.  81. 

1.    Den  V.  Oeiger,  9  N.  J.  L.  281. 

8.  Jamison  v.  Jamison,  8  Whart. 
<ra.)  457,  31  AmD  336. 

8.  Bobbins  V.  Harris,  96  N.  C.  S67, 
3  SB  70. 


4.  See  Dundaa  v.  Bltclheock,  13 
How.  (U.  8.)  266,  IS  L.  ed.  978. 

[a]  _  BsprsMtoBS  lioU  ouivalsut: 

(1)  The  word  "voluntary"  is  equiv- 
alent to  the  statutory  expreasion  "of 
her  own  will  and  accord."  Gates  v. 
Hester,  81  Ala.  867,  1  S  848.  But 
comparo  Bcott  v.  SimmCTS,  TO  Ala. 
862. 

(2)  'K^ompulsion"  la  eiinlvalent  to 
"constraint."  Gates  T.  Hester.  81 
Ala.  357.  1  S  848. 

(3)  A  recital  that  the  wife  ac- 
knowledged having  "signed  said  deed 
freely  and  of  her  own  consent,  and 
not  by  the  persuasion  or  compulsion 
of  her  husband,"  is  eaulvalent  to  a 
recital  that  she  had  "of  b&r  own  free 
will  executed  the  deed,  etc^  without 
compulsion  or  undue  Influence  of  her 
husband."  Little  v.  Dodge,  32  Ark. 
453. 

(4)  "Without  undue  Influence  or 
compulsion  of  her  husband"  Is  equiv- 
alent to  "of  her  own  free  will  without 
undue  influence  or  compulsion  of  her 
husband."  Tubbs  v.  Gatewood,  26 
Ark.  128. 

(5)  "Freely  and  of  her  own  accord" 
is  equivalent  to  "as  her  voluntary  act 
and  deed,.  £raely."  Dundas  v.  Hittdi- 
cock,  ISHow.  (U.  S.)  366,  18  U  ed. 
978. 

(6)  "Knowing  the  contents  and 
freely  consenting  thereto"  Is  equiva- 
lent to  "voluntarily  and  of  her  own 
free  will  and  accord  ,  .  '  without 
any  coercion."  Talbot  v.  Simpson,  23 
F.  Cas.  No.  13.730,  Pet.  C  C.  188. 

[b]  A  rsdtal  that  tbs  mat  was 
"volnntary"  was  sufficient  to  show 
that  it  was  without  coercion  or 
compulsion.  Brown  v.  Farran,  3  Oh. 
140;  Shaller  v.  Brand,  6  Binn.  (Pa.) 
435,  e  AmD  482.  See  also  Gates  v. 
Heater,  81  Ala.  SB7,  1  B  848.  But 
compare  Scott  t.  Simmons,  70  Ala. 
362. 

6.  See  Durst  v.  Daugherty.  61  Tex. 
650,  17  SW  3S8. 

[a]  "With"  InstMd  of  "without" 
— The  use  by  mistake  of  the  word 
"with"  instead  ot  "without,"  In  the 
phrase  "Without  fear  or  compulsion  " 
will  jiot  invalidate  the  certlilcate,  it 
being  evidently  a  mere  clerical  error. 
King  V.  Merritt,  67  Mich.  194.  34  NW 
689;  Durst  v.  Daugherty,  81  Tex.  650, 
17  SW  888:  Johnson  v.  Thompson, 
(Tex.  Civ.  A.)  60  SW  lOSK. 

[b]  -MmtttlaV  tnataad  of  *'aon- 
stndst.*'— The  use  of  the  word  "re- 
straint" In  place  of  "constraint"  will 
not  vitiate  the  certificate.  Homer  v, 
Schonfeld,  S4  Ala.  313,  4  S  lOS;  Mul- 
lens V.  Big  Creek  Gap  Coal,  etc.,  Co.| 
(Tenn.  Ch.)  35  SW  439. 

8.  Durham  v.  Stephenson,  41  Fla~ 
112,  25  S  284-  Henderson  v.  Rice,  1 
Coldw.  (Tenn.)  223;  Laidley  v.  Cen- 
tral Land  Co.,  30  W.  Va.  506,  4  SE 
706;  Blair  v.  Sayre.  29  W.  Va.  604, 
2  SE  97. 

[a]  Aoksowlsdgad  In  "due  form." 

— A  certificate,  by  commissioners  in 
another  state,  that  a  feme  covert  ac^ 
knowledged  a  deed  In  "due  form,"  Is 
not  a  compliance  with  a  statute  re- 
quiring a  certificate  that  she  executed 
the  Instrument  freely  and  voluntarily 
assented  thereto.  Lucas  t.  Cobbs,  18 
N.  C.  828. 

[b]  rear  or  oompnlsUm  "fMu 
aarone." — A  recital  that  the  wife 
executed  the  instrument  without  fear 
or  compulsion  "from  her  husband" 
was  not  a  sufUcIent  compliance  with 
a  statute  requiring  the  certificate  to 
state  that  the  wife  acknowledged  ex- 
ecuting the  deed  without  fear  or  com- 


tificate  of  material  statutory  words  or  expres- 
sions, without  •  snbstitnting  therefor  others  of 
the   same   signifieatioh,   will   render  it  fatally 

defective.' 

a  217]  cc.  Ab8eiice  of  Desire  to  B«tract.  Where 
the  statute  requires  the  certificate  to  show  that  the 
wife  declared  that  she  did  not  wi^  to  retract,  a 
recital  to  that  effect  is  essential  to  the  validity  of 
the  eertifieate,*  although  a  substantial  eomidiuee 


pulsion  "from  anyone."  Barstow  v. 
Smith.  Walk.  (Mich.)  894. 

[c]  Bzprssstoas  lisld  not  oaiiiTa- 
lent, — (1)  A  certificate  that  she  "ac- 
knowledged the  same  (the  deed  of 
trust)  to  be  her  act  and  deed,  and  de- 
clared that  she  had  willingly  signed 
sealed,  and  delivered  the  same,  ana 
that  she  wished  not  to  retract  it,"  is 
fatally  defective  under  a  statute  re- 
quiring an  execution  by  her  "freely, 
voluntarily,  without  compulsion,  con- 
straint, or  coercion  by  her  husband." 
Henderson  t.  Bice,  1  Coldw.  (Tenn.) 
223. 

(2)  An  acknowledgment  stating 
that  the  instrument  was  executed 
freely,  voluntarily,  and  understand- 
Ingly  and  "without  fear  or  compul- 
sion from  any  person,"  Instead  of 
"without  constraint  from  her  husband 
and    for    the    purtioses    therein  ex- 

?ressed,"  as  required  by  statute.  Is 
atally  defective.  Cox  v.  Railway 
Bldg.,  etc..  Assoc.,  101  Tenn.  490,  48 
SW  226. 

SI)  The  words  "of  her  own  will 
accord"  are  not  equivalent 
to  the  statutory  expression  "freely 
and  voluntarily,  without  any  threat, 
fear,  or  compulsion  from"  her  hus- 
band.   AUfson  v.  Smith,  17  N.  B.  199. 

"Persuasion"  ts  not  equivalent  to 
"threats."  Daniels  v.  Lowery,  92 
Ala.  519,  8  s  362;  Strauss  t.  Harrison, 
79  Ala.  324. 

7.  See  Motes  v.  Carter,  73  Ala.  553. 

[a]  Th«  followlBg  oaOaslons  have 
been  held  fstalt  (I)  "Or  threats." 
Motes  V.  Carter,  73  Ala.  653.  (3)  "Dl 
usEige."  Hawkins  v.  Burress,  1  Harr. 
&  f.  (Md.)  518.  (8)  "Without  com- 
pulsion or  restraint  from  her  hus- 
band." Menees  v.  Johnson,  12  Lea 
(Tenn.)  661.  (4)  "Voluntarily  and  un- 
derstandingly."  Wright  v.  Dufield,  1 
Baxt.  (Tenn.)  218. 

[b]  Omission  of  wort  "fsar." — 
Where  the  statute  requires  an  ac- 
knowledgment by  the  wife  that  she 
executed  the  instrument  "without  any 
fear,  threats,  or  compulsion  of  her 
husband,"  an  omission  of  the  word 
"fear"  without  an  equivalent  substi- 
tute renders  the  certificate  defective. 
Alabama  L.  Ins.,  etc.,  Ca  v.  Boykin, 
38  Ala.  510;  Boykin  v.  Rain.  28  Ala. 
332,  66  AmD  849;  HolUngsworth  v. 
McDonald,  2  Harr.  ft  J.  (Md.)  230,  3 
AmD  646. 

[c]  Tho  vsa  of  tits  wort  "owa" 
In  the  recital  that  the  married  woman 
acknowledged  the  instrument  to  be 
"her  own  act  and  deed"  is  not  of 
Itself  sufficient  to  show  that  the  deed 
was  freely  and  willingly  sipned.  "The 
use  of  the  word  does  nothing  more 
than  indicate  that  the  signing  of  the 
deed  was  the  wife's  act  in  compli- 
ance with  the  first  requirement.  It 
does  not  convey  the  idea  that  she  had 
willingly  signed."  Tlemann  v.  Cobb, 
35  Tex.  Civ.  A.  289.  290,  SO  SW  250. 

8.  Cal. — Landers  v.  Bolton,  26 
Cal  398 

Mo. — Chauvin  v.  Wagner,  18  Mo. 
631;  Robldoux  v.  Cassllegl,  10  Mo.  A. 
516  [aff  8  Mo.  459];  Le  BoUrgeolse  v. 
McNamara,  5  Mo.  A.  676. 

Oh.-— Ward  v.  Hclntosb,  12  Oh.  St 
381. 

R.  T.— Bx  p.  Bateman.  11  R.  I.  GSS; 
Churchill  V.  Monroe,  1  B.  L  20S. 

Tex. — ^Williams  v.  Elllngsworth.  76 
Tex.  480,  12  SW  746;  Davis  v.  Agnew, 
67  Tex.  206,  2  SW  43,  376:  Davis  v. 
McCartney,  64  Tex.  584;  Burkett  v. 
Scarborough,  59  Tex.  495;  Ruleman  v. 
Prltchett.  66  Tex.  482;  Belcher  v.  Wea- 
ver, 46  Tex.  iit^  26  AmR.  267;  Bstes 
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Tith  the  statutory  requirement  is  Buffieient  without 
using  the  exact  words  of  the  statute." 

Where  the  statute  does  not  require  such  a  recital 
it  is  not  necessary,"  although,  if  inserted,  it  will 
not  invalidate  the  certificate  but  will  be  regarded  as 
surplusage  only."  ' 

[6  218]  (e)  Explanation  of  Instnunent — aa.  Ne- 
C88si^  for.  Usually  the  statutes  in  reference  to  ac- 


knowledgments by  married  women  provide  that  the 
instrument  shall  be  explained  to  the  wife  by  the 
officer  who  takes  the  acknowledgment."  And  where 
it  is  further  required  that  the  certificate  shall 
state  that  such  explanation  was  made,  a  recital 
to  that  effect  is  necessary  to  the  validity  of  the 
certificate."  , 
Where  the  statnte  doea  not  require  soeh  a  recital, 


T.  Tomer,  30  Tex.  Civ.  A.  $66.  70  SW 
1007;  PrMman  v.  Praston,  (Civ.  A.) 
n  SW  495:  Stone  v.  Sledge,  (Civ.  A.) 
24  8W  697;  Murphy  v.  Reynaud.  2 
Tex.  Civ.  A.  470,  H  BW  «91. 

Vs.— BoUinff  V.  Teel,  76  Va.  487; 
Grove  v.  Zumbro,  14  Oratt.  (66  Va.) 
SOI.  . 

W.  V(u — BenderBini  v.  Smith,  2fi  W. 
Ta.  829,  6S  AmR  ISO:  Linn  v,  Fatton, 
10  W.  Va.  187;  Bs^ett  v.  Fleming. 
3  W.  Va.  16S.  _ 

[a]  Tta»  words  "do  net  wtab  to 
MtiaoV  arc  matmal  in  the  acknowl- 
edgment of  a  married  woman  to  a 
deed  of  her  own  lands.  Le  Bourgeolae 
V.  McNamara,  5  Mo.  A.  576. 

9.  Northwestern,  etc..  Bank  v. 
Berry,  89  Fed.  408  iatt  93  Fed.  44,  85 
CCA  185]  (holding  that  the  Idaho 
statute  requiring  such  a  recital  was 
sufficiently  complied  with  by  a  re- 
cital that  the  wife  acknowledged  that 
"she  signed  and  sealed  the  same  free- 
ly and  voluntarily,  and  without  fear 
of  or  coercion  from  her  husband  or 
any  one"). 

"That  the  substance  of  the  lan- 
ruase  of  the  statute  will  be  sufficient 
when  used  In  the  privy  acknowledg- 
ment of  a  married  woman.  Is  sus- 
tained by  the  following  cases:  Nor- 
ton v.  Davis,  83  Tex.  32,  18  SW  430; 
Belcher  v.  Weaver.  46  Tex.  293,  2S 
AmR  267;  Masterson  v.  Harris,  37 
Tex.  Civ.  A.  145,  83  SW  428;  Adams 
v.  Pardue,  (Tex.  Civ.  A.)  36  SW  1015. 
Many  eases  might  be  cited  to  the 
same  effect;  but  we  find  no  case  in 
which  It  has  been  held  that  a  cer- 
tificate of  this  character,  which  omit- 
ted the  words,  "she  wished  not  to 
retract  It.'  was  condemned,  if  from 
the  language  of  the  certificate  It  ap- 
pears with  reasonable  certainty  that 
the  Instrument  was  explained  to  the 
woman,  and  that  she  then  expressed 
herself  to  he  satisfied  with  the  trans- 
action. Each  certificate  must  be 
judged  by  Its  own  terms,  and  we  be- 
lieve it  to  be  the  well  settled  and 
sound  rule  that  any  language  which 
shows  that  the  statute  has  been  sub- 
stantially complied  with  must  be 
sustalnecL  The  words,  'that  she  did 
not  wish  to  retract  It,'  are  of  no 
greater  Importance  than  others. 
Those  words  simply  express  her  sat- 
isfaction with  the  transaction  at 
that  time;  and  if  that  state  of  mind 
should,  by  other  words,  be  shown  to 
have  existed  the  eertlflcate  would  be 
valid.  We  here  copy  the  eertlflcate: 
State  of  Texas,  County  of  Busk: 
'Personally  appeared  before  me.  the 
undersigned  notary  public,  Samuel 
Hensley  and  Emily  J.  Hensley,  his 
wife,  both  to  me  well  known,  who 
acknowledged  that  they  signed, 
sealed  and  delivered  the  above  and 
foregoing  deed  to  C.  A,  Few  (by  mak- 
ing Hieir  marksS.  And  the  SHld  Emily 
J.  Hensley,  wife  of  Samuel  Hensley, 
being  by  me  examined  privily  and 
apart  from  her  husband  and  after 
having  the  deed  explained  to  her, 
says  that  she  signed  the  same  by 
making  her  mark  of  her  own  free 
will  and  accord,  without  fear  or  re- 
straint on  the  part  of  her  husband. 
Given  under  my  hand  and  official  seal 
this  Sept.  8.  1857.  [Signed]  William 
M.  Ross.  Notary  Public'  This  cer- 
tificate shows  that  the  husband  and 
wife  together  executed  and  acknowl- 
edged the  deed,  after  which  the  wife 
was  removed  from  the  presence  of 
the  husband,  so.  that  she  would  be 
entirely  free  from  his  Influence.  The 
officer  took  the  precaution  to  explain 
the  deed  to  BCrs.  Hensley,  so  that 
die  could  not  be  misled  by  anything 
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said  to  her  by  her  husband  or  other 
person  as  to  the  effeot  of  the  convey- 
ance; and,  thus  Informed  and  jguarded 
by  the  officer,  she  declared  fnat  she 
signed  the  same  of  her  own  free  will 
and  accord.'  Thus  she  declared  that 
she  was  free  'from  any  compelling 
influence,  and  without  any  Tear  or 
restraint  on  the  part  of  her  husband.' 
The  law  offered  to  her  th6  opportu- 
nity to  retract,  but  In  strong  language 
she,  in  effect,  affirms  the  transaction. 
We  will  suimose  that  Mra  Hensley 
had  appeared  before  this  court,  and. 
knowing  that  she  could  retract,  had 
In  the  language  of  the  certificate  ex- 
pressed herself,  would  not  this  or 
any  other  court  say  that  she  was 
satisfied  with  the  transactloi;?  It  is 
safe  to  construe  the  language  of  the 
eertlflcate  as  If  the  court  were  per- 
forming the  duties  of  the  officer  and 
if  Mrs.  Hensley,  with  the  same  warn- 
ing, should  use  the  words  of  this 
eertlflcate,  would  it  not  reasonably 
appear  to  such  court  that  she  was 
satisfied?  Adding  to  this  the  fact 
that  for  the  remainder  of  her  life  she 
recognized  the  deed  as  valid,  can 
there  be  a  reasonable  doubt  on  this 
question?"  Bplvy  v.  March,  (Tex.) 
151  SW  1037,  1039  [rev  (Civ.  A)  188 
SW  5291. 

[a]  Banlvalent  e^resaioiia. — The 
Texas  statute  requiring  a  eertifleate 
to  recite  that  the  wife  declared  that 
she  "did  not  wish  to  retract  it"  ts 
sufficiently  complied  with  by  a  re- 
cital that  "she  still  voluntarily  as- 
sents thereto"  (Norton  v.  Davis,  63 
Tex.  32,  18  SW  430),  or  that  she 
"consented  that  the  same  be  re- 
corded" (Masterson  v.  Harris,  37 
Tex.  Civ.  A.  145.  83  SW  428). 

[b]  The  omission  of  "iV  after 
"wished  not  to  retract"  is  Immaterial. 
Montgomery  v.  Homberger,  16  Tex. 
Civ.  A.  28,  40  SW  628;  Moores  v.  Lin- 
ney,  2  Tex.  Civ.  A.  293.  21  SW  700. 

[e]  The  vae  of  "oontraot"  liwteXI 
of  "retract"  was  held  to  be  an  ob- 
vious clerical  error  and  not  fatal. 
Belcher  v.  Weaver,  46  Tex.  293,  26 
AmR  267  [appr  Spivy  -v.  March,  161 
SW  1037  (rev  (Civ.  A.)  133  SW  629)1. 

la  Tourvlue  v.  Pferson,  39  III. 
446:  Stuart  v.  Button,  39  III.  01; 
Hughes  V.  Lane,  11  111.  123,  60  AmD 
436;  Brown  v.  Farran.  3  Oh.  140.  See 
also  Chauvln  v.  Lownes,  23  Mo.  223; 
Chauvln  V.  Wagner,  18  Mo.  531;  Jones 
V.  GrofC,  63  Tex.  248. 

II.  Stuart  V.  Dutton,  39  III.  SI. 
13.    See  supra  S  146. 

13.  U.  S. — Lane  v.  Dollck,  14  F. 
Cas.  No.  8,049,  6  McLean  200. 

Ala. — Roney  v.  Moss,  76  Ala.  491. 

Cal. — Kennedy  v.  Gloster,  98  Cal. 
148,  32  P  941;  Bollinger  v.  Manning, 
79  Cal.  7.  21  P  875:  Beck  v.*  Soward, 
76  Cal.  527.  18  P  650;  Hutchinson  v. 
Alnsworth,  63  Cal.  286;  McLeran  v, 
Benton,  43  Cal.  467;  Pease  v.  Barblers, 

10  Cal.  436. 

D.  C— Black  V.  Aman,  17  D.  C.  131. 

III.  — Mettler  v.  Miller,  129  111.  630. 
22  NB  629;  Lyon  v.  Kaln.  36  III.  362; 
Garrett  v.  Moss,  22  111.  363;  Owen  v. 
Robblns,  19  111.  545;  Hughes  v.  Lane, 

11  111.  123,  60  AmD  436. 

Iowa. — Heaton  v.  Fryberger,  88 
Iowa  186;  CFerrall  v.  Slmplot,  4 
Iowa  381,  4  Greene  162. 

Ky. — Shaw  v.  Shaw,  24  SW  630,  16 
KyL  592;  Woodhead  v.  Foulds,  7  Bush 
222;  Martin  v.  Davidson,  3  Bush  572; 
Nautz  v.  Balley.  3  Dana  111;  Maupln 
v.  Pace,  3  KyL  58. 

Ho. — Mays  v.  Pry<!e,  95  Mo.  603, 
8  SW  731;  Bagby  v.  Emberson,  79  Mo. 
189;  Burnett  v.  McCluey,  78  Mo.  676; 


Steften  v.  Bauer.  70  Mo.  399;  Wannell 
V.  Kem,  57  Mo.  478. 

Oh.---Ludlow  V.  .O'Nell,  29  Oh.  St. 
181. 

Pa. — Spencer  v.  Reese,  165  Pa.  158, 
30  A  722;  Manufacturers'  Natural 
Gaa  Co.  V.  Douglass,  ISO  Pa.  283,  18 
A  630;  Powell's  App.,  98  Pa.  403; 
Graham  v.  Long,  66  Fa.  888;  Louden 
V.  Blythe,  27  fiu  22,  67  AmD  442; 
Barnet  v.  Bamet,  16  Serg.  &  R.  72, 
16  AmD  516;  Steele  T.  Thompson,  14 
Serg.  &  R.  84;  Watson  v.  Bailey,  1 
Blnn.  470,  2  AmD  462. 

R.  I. — Paine  v.  Baker,  16  R.  I.  100, 
23  A  141;  Ex  p.  BatemaD,  11  R.  I. 
585. 

Tenn. — Vaughn  v.  Carlisle,  2  Lea 
526;  Wright  v.  Dufleld,  2  Baxt.  218; 
Anderson  v.  Bewley,  11  Heisk.  29. 

Tex. — Norton  v.  Davis,  88  fex.  32, 
18  SW  430;  Chamberlain  v.  Pybas, 
81  Tex.  511.  17  SW  50;  Williams  v. 
Elllngsworth,  75  Tex.  480,  12  SW  746: 
Hayden  v.  Moftott,  74  'Tex.  647,  12 
SW  820.  16  AmSR  866;  Jones  v.  Rob- 
blns, 74  Tex.  615,  12  SW  824;  John- 
son V.  Bryan,  62  Tex.  623;  Cole  v. 
BammeL  62  Tex.  108;  Locker  v.  Mil- 
ler, 69  'rex.  499;  Langton  v.  Marshall, 
59  Tex.  296;  Ruleman  v.  Prltchett,  56 
Tex.  482;  Klmmey  v.  Abney,  (Civ. 
A.)  107  SW  885;  Kopke  v.  Votaw, 
(Civ.  A)  95  SW  15;  Estes  v.  Turner, 
30  Tex.  Civ.  A.  365.  70  SW  1007; 
Simpson  v,  Edens,  14  Tex.  Civ.  A. 
235,  38  SW  474;  Runge  v.  Sabln,  (Civ. 
A)  30  SW  568;  Stone  v.  Sledge,  (Civ. 
A.)  24  SW  697;  Moores  v.  LInney,  2 
Tex.  Civ.  A.  293,  21  SW  709;  Rhine 
V.  Hodge,  1  Tex.  Civ.  A  368,  21  SW 
140. 

Va. — ^Virginia  Coal,  etc.,  Co.  v.  Rob- 
erson.  88  Va.  116,  13  SB  3B0;  BoUlng 
V.  Teel.  76  Va.  487;  Halrston  v.  Doe, 
12  Leigh  (39  Va.)  445  [expl  Tod  v. 
Baylor.  4  Leigh  (31  Va.)  498]. 

W.  Va. — Bennettv.  Pierce,  45  W.Va. 
664,  81  SB  972;  Laldley  v.  Knight,  23 
W.  Va.  735  ■  Tavenner  v.  Barrett, 
21  W.  Va.  656;  Watson  v.  Michael. 
21  W.  Va.  568;  Bartlett  V.  FleminB. 
8  W.  Va.  163. 

"The  Justicea  do  not  certify  that 
the  deed  was  fully  explained  to  the 
feme,  nor  Is  there  any  thing  In  the 
certificate  from  which.  In  my  opinion, 
we  are  authorized  to  Infer,  uiat  at 
the  time  of  the  acknowledgment  of 
the  deed  she  had  knowledge  of  Its 
contents.  It  has  been  argued  with 
much  ingenuity,  that,  as  It  appears 
from  the  certificate,  that  she  ac- 
knowledged she  had  willingly  exe- 
cuted said  deed  on  her  part,  that 
implies  a  consent,  and  that  she  could 
not  consent  to  that  of  which  she  was 
ignorant.  The  argument  strikes  me 
as  more  specious  than  sound.  We 
can  easily  Imagine  that  a  wife  might 
be  readily  brought  to  yield  her  con- 
sent to  an  act  of  this  kind  desired  by 
her  hilBband,  though  Ignorant  of 
Its  character.  But  with  the  plain 
requisitions  of  the  statute  before  us^ 
such  speculations  are  unnecessary. 
At  common  law,  she  could  not  con- 
vey. The  statute  points  out  a 
mode  by  which  a  valid  conveyance 
may  be  made.  It  Is  an  Innova- 
tion on  the  common  law,  and  Its 
terms   must  be   substantially  com- 

filled  with.  By  it,  the  certificate  must 
n  some  form  shew,  not  only  that  she 
acknowledged  the  conveyance,  and 
that  she  willingly  signed,  sealed  and 
delivered  the  same,  and  wished  not 
to  retract  It,  but  that  It  was  ex- 
plained to  her.  The  explanation  Is 
to  be  made,  that  she  may  have  knowl- 
edge of  the  contents;  but  If  the  ao^ 
knowledgment  impllM^eonsent,  jand 
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its  omisBion  is  not  fatal,"  as  it  is  to  be  presumed 
that  the  officer  who  took  the  acknowledgment  per- 
formed his  duty  isr  respect  to  explaining  the  instru- 
ment." 

Where  the  8i|[nattire  of  the  wife  was  not  essential 

to  a  conveyance,  there  is  no  force  in  an  objection 
that  the  certificate  of  acknowledgment  does  not 
show  that  the  instrument  was  explained  to  her.^" 

219]  bb.  Sufficiency  of.  No  more  than  a 
substantial  compliance  with  the  statute  is  required, 
and  it  is  sufficient  if  words  of  equivalent  meaning 
to  the  statutory  language  be  employed."  So  also 
where  the  meaning  is  clear,  the  certificate  is  not 
invalidated  by  mistakes  of  an  obviously  clerical 
nature,^^  or  by  the  omission  of  a  word  or  words  not 

consent  tmplleB  knowledge,  then  the 
■Implb  acknowledfment  would  have 
been  sufficient,  and  the  other  reaulre- 
RientB  would  be  superaver&toty.''^  Per 
^Allen,  J.,  in  Hairston  v.  Doe.  12  Leiffh 
<S»  Va.)  446,  460.  This  dlBCuaslon 
was  referred  to  with  approval  In 
BolUns  V.  Teel,  76  Va.  487.  495. 

[a]  SefMt  not  omMm  vj  «vldmM 
aUnnde*— -Evidence  ia  not  admissible 
to  show  that  the  wife  in  fact  knew 
the  contents  of  the  Instrument  where 
the  certificate  fails  to  state  that  fact. 
Bamet  v.  Bamet,  16  Ser^.  &  R,  (Pa.) 
72,  16  AmD  616.  But  see  Norton  v. 
Davis,  88  Tex.  32,  18  SW  430.  Admis- 
sibility of  evidence  in  aid  of  the  cer- 
tificate seherally  see  infra  J  243  et  seq. 

M.  III.— Coleman  v.  Billings,  89 
HI.  188. 

Ind. — ^Fleming-  v.  Potter,  14  Ind. 
488;  Stevens  v.  Doe.  6  Blackf.  475. 

Ky. — Martin  v.  Davidson,  3  Bush 
572;  Gregory  v.  Ford,  5  B.  Mon.  471; 
Nantz  V.  Bailey,  3  Dana  111. 

Oh. — ^Williams  v.  Rohson,  6  Oh.  St. 
610;  Card  v.  Patterson,  6  Oh.  St.  319; 
Ruffner  T.  McL.eTian,  16  Oh.  639; 
Chestnut  v.  Shane,  16  Oh.  699,  47 
AmD  387  [overr  Silliman  v.  Cum- 
mins, 13  Oh.  116;  Meddock  v.  Wil- 
liams, 12  Oh.  877;  Good  v.  Zercher,  12 
Oh.  364;  Connell  v.  Connell,  6  Oh. 
8531:  Sprague  v.  Converse,  1  Oh.  Dec, 
(Reprint)  406,  9  WestLJ  42. 

Va. — Tod  V.  Baylor,  4  Leigh  (31 
Va.)  498. 

See  Mclntlre  v.  Ward,  6  Binn.  (Pa.) 
296,  6  AmD  417;  Kavanaugh  v.  Day, 
10  R.  I.  393,  14  AmR  691. 

[al  SxUbltloit  of  Inatnunaat. — 
Aj9  Rev.  St.  (1896)  art  4618.  declaring 
the  requirements  necessary  for  a 
valid  conveyance  by  married  women, 
and  providing  that  an  officer  taking 
the  acknowledgment  shall  show  her 
the  conveyance,  does  not  require  the 
oertlflcate  of  acknowledgment  to 
Show  au^  t&ct,  and  art  4620,  pre- 
scribing the  form  of  certificate  for  the 
conveyance  of  a  married  woman,  does 
not  require  such  showing,  it  was  not 
necessary  that  a  deed  of  homestead, 
in  which  the  wife  Joined,  should  show 
by  the  certificate  of  the  officer  tak- 
ing the  wife's  acknowledgment  that 
he  exhibited  the  conveyance  to  her 
before  she  executed  it.  Breneman  v. 
Mayer,  24  Tex.  Civ.  A.  164,  68  SW 
726: 

15.  Fleming  v.  Potter.  14  Ind.  486; 
Stevens  v.  Doe,  6  Blackf.  (Ind)  475; 
Gregory  v.  Ford,  6  B.  Mon.  (Ky.) 
471;  Williams  v.  Robson.  6  Oh., St. 
610;  Card  v.  Patterson,  6  Oh.  St.  810; 
Ruffner  V.  McLenan,  16  Oh.  639: 
Chestnut  V.  Shane,  16  Oh.  660,  47 
AmD  387  [overr  Silliman  Cum- 
mins, 13  Oh.  116;  Connell  V.  Connell, 
6  Oh.  868]. 

[a]  A  reoltal  tliat  the  aoknowl- 
•Ogvent  was  mads  "vBderstaiUi- 
InglT"  was  sufficient  Shaw  v.  Shaw, 
24  SW  630,  15  KyL,  692. 

16.  Arlola  V.  Newman,  61  Tex.  Civ. 
A.  617,  113  SW  157. 

17.  TJ.  S.— Talbot  v.  Simpson.  28 
F.  Cas.  No.  13,730,  Pet.  C.  C.  188. 

111.-— Calumet,  etc.,  C^nal,  etc.,  Co. 
T.  Russell,  68  111.  426. 
Mo. — Chauvln  v.  Wagner,  18  Mo.  681. 


Pa. — Mclntire  v.  Ward,  6  Blnn.  206, 
6  AmD  417. 

R.  I. — Kavanaugh  v.  Day,  10  R.  L 
393,  14  AmR  691. 

Tex. — Clark  v.  Groce,  16  Tex.  Civ. 
A.  463,  41  SW  668.  See  also  Ehrart 
V.  Dalrymple,  (Civ.  A.)  121  SW  228. 

[a]  aayr— slOBs  iMld  s^wlrslsiitF— 
(1)  A  recital  that  the  wife  "was  made 
acquainted  with  the  oontents"  is 
equivalent  to  one  that  the  contents 
'*were  made  known  and  explained  to 
her."  Hughes  v.  Lane,  11  111.  128,  60 
AmD  436.  See  also  (3hauvln  v.  Wag- 
ner, IS  Mo.  631. 

(2)  A  recital,  "the  contents  of  said 
deed  being  fully  made  known  to  her," 
etc.,  Is  sufficient  under  a  statute  re- 
quiring the  officer  to  certify  that  the 
contents  "and  efTect"  of  the  deed  were 
"explained"  to  her.  Martin  v.  David- 
son, 3  Bush  (Ky.)  672, 

(3)  A  recital  that  the  contents  were 
"fully  made  known  to  her"  is  equiva- 
lent to  one  that  the  contents  were 
"made  known  and  explained  to  her." 
Larie  v.  Dollck,  14  F.  Cas.  No.  8,049, 
6  McLean  200., 

[b]  A  redtal  that  the  wife  "un- 
derstood'* has  been  held  sufficient  to 
show  explanation.  Schley  v.  Pull- 
man Palace  Car  Co.,  120  U.  S.  576,  7 
set  730,  30  L.  «d.  789;  Shaw  v. 
Shaw,  24  SW  630,  15  KyL  592.  Contra 
Langton  v.  Marshall,  69  Tex.  296: 
Kopke  v.  Votaw,  (Tex.  Civ.  A.)  95 
SW  15. 

[c]  Deed  subject  to  another  In- 
striunent, — A  deed  Is  duly  acknowl- 
edged by  a  married  woman  when  the 
notary  certifies.  In  accordance  with 
Cal.  Civ.  Code  S  119,  that  he  "made 
her  acquainted  with  the  contents  of 
the  instrument,"  although  the  deed 
shows  that  it  is  subject  to  conditions 
contained  In  another  Instrument  not 
signed  by  her,  and  not  then  executed, 
the  contents  of  which  were  unknown 
to  the  notary.  Bull  v.  Coe,  77  Cal. 
54,  18  P  808,  11  AmSR  235. 

18.  Calumet,  etc.,  Canal,  etc.,  Co. 
v.  Russell,  68  111.  426  (holding  that 
where  the  certificate  of  a  married 
woman's  acknowledgment  was  formal 
in  all  respects  except  that  it  recited 
that  "the  contents  and  meaning  of 
said  husband  were  fully  explained 
and  made  known  to  her^  instead  of 
using  the  word  "deed"  In  place  of 
the  word  "husband,"  the  meaning  of 
the  certificate  was  clear,  notwith- 
standing the  Clerical  mistake,  and 
was  sufDelent). 

19.  See  Nlppel  v.  Hammond,  4 
Colo.  211. 

[a]  Omissions  held  not  fataL — 
(1)  A  certificate  reciting  that  "the 
contents  of  said  Indenture  being  first 
made  fully  to  her,"  etc.,  Is  not  ren- 
dered fatally  defective  by  omission 
of  the  word  "known."  Hornbeck  v. 
Mutual  Bldg.,  etc..  Assoc.,  88  Pa.  64. 
But  compare  Moores  v.  Llnney,  2  Tex. 
Civ.  A  293,  21  SW  709.  (2)  The  omis- 
sion of  the  word  "fully", from  tHe  ex- 
pression "fully  explained"  Is  not  fatal. 
Johnson  v.  Thompson,  (Tex.  Civ.  A) 
50  SW  1055.  (3)  Under  a  statute 
requiring  an  explanation  to  the  wife 
of  "the  contents,  meaning  the  ef- 
fect." of  the  Instrument  a  oertlflcate 


essential  or  readily  supplied  with  certainty  from  the 
context/'  Nevertheless,  in  order  to  be  sufficient, 
the  certificate  must  show  clearly  in  some  way  that 
the  wife  understood  the  contents  of  the  instrument,* 
and,  it  has  been  held  that,  where  the  statute  re- 
quires the  explanation  to  be  made  on  privy  examina- 
tion, a  certificate  reciting  th^t  such  explanation  was 
made  before  the  privy  examination  is  insufficient.^' 

Omission  to  state  by  whom  informatioii  imparted. 
A  statement  that  the  wife  was  fully  acquainted 
with  and  understood  the  contents  of  the  instrument 
at  the  time  she  acknowledged  it  is  usually  considered 
sufficient,  although  it  is  hot  stated  that  such  informa- 
tion was  imparted  to  her  by  the  certifying  officer." 

[$  220]    (f)  Fact  of  Ezecntlon  of  Instmment 

reciting  that  "the  contenta  and  mean- 
ing" were  "made  known  and  fully 
explained  to  her"  was  held  to  be 
sumclent,  notwithstanding  the  omis- 
sion of  the  word  "effect?*  that  idea 
being  necessarily  included  In  the  re- 
cital. Nlppel  V.  Hammond,  4  Colo. 
211.  To  same  effect  Martin  V.  Dav- 
idson. 3  Bush  (Ky.)  672. 

90.  BUck  V,  Aman,  17  D.  C.  121; 
Anderson  t.  Bewley,  11  Helak. 
(Tenn.)  20. 

[a]  ITo  pxvannq^on  of  knowl- 
•dffOk— No  presumption  arises  that 
the  wife  knew  the  contents  of  the 
instrument  from  the  fact  of  her  exe- 
cuting It.  Pease  v.  Barblers,  10  CaL 
436, 

[b]  "»x»mln«a  and  interroratad" 
Instead    of    "full  explanation." — A 

statement  in  the  officer's  certificate 
of  acknowledgment  of  a  deed  by  a 
married  woman,  that  "she  was  ex- 
amined and  Interrogated  by  me  touch- 
ing the  a^me,"  is  not  sufficient  under 
a  statute  requiring  the  certificate  to 
state  that  a  "full  explanation"  of 
the  deed  was  made  to  her.  Range 
V.  Sabln,  (Tex.  Civ.  A-)  SO  SW  568. 

[c]  "kwd"  instead  of  "taUj  ex- 
plained."—A  certificate  of  acknowl- 
edgment of  a  married  woman  to  a 
deed,  reciting  that  the  deed  was  "read 
to  her,"  Instead  of  that  it  was  "fully 
explained"  to  her,  as  required  by 
statute,  is  fatally  defective,  render- 
ing the  deed  void  as  to  her.  Wataon 
V.  Michael,  21  W.  Va.  568. 

[d]  Vhe  omission  of  "•zplainsd'' 
from  the  sentence  "the  said  Instru- 
ment having  been  fully  explained  to 
her"  was  held  fatal  where  no  equiva- 
lent was  employed.  Moores  v,  Lln- 
ney, 2  Tex.  Civ.  A  298,  21  SW  709. 
But  compare  Hornbeck  v.  Mutual 
Bldg..  etc..  Assoc.,  88  Pa.  64. 

[e]  The  omission  of  "nadsntand- 
Ingly"  has  been  held  a  fatal  defect. 
Literer  v.  Huddleaton,  (Tenn.  Ch.  A) 
62  SW  1003:  Roulaton  v.  Darby. 
(Tenn.  Ch.  A)  52  SW  318. 

91.  Bollinger  v.  Manning,  79  Cal. 
7.  21  P  375:  ^eck  v.  Sowarcl.  76  Cal. 
627,  18  P  650;  Watson  v.  Michael.  21 
W.  Va.  568.  Contra  Qell  v.  Geil,  101  Va. 
773,  775,  46  SE  825  (where  an  ob- 
jection that  the  certificate  did  not 
show  that  the  explanation  was  made 
separate  and  apart  from  the  husband, 
because  the  recital  of  the  explana- 
tion preceded  the  recital  of  the  ex- 
amination, was  held  to  be  "technlcil 
and  unsubstantial,"  the  court  saying 
that  "the  order  In  which  these  sev- 
eral requisites  are  stated  in  the  cer- 
tificate Is  Immaterial"). 

98.  Talbot  V.  Simpson.  23  F.  Cas. 
No.  18.730.  Pet.  C.  C.  188:  La  Soci«t6 
Frangalse.  etc.  v.  Beard,  d4  Cal.  4S0; 
Jansen  v.  McCahlll,  22  Cal.  563,  S3 
AmD  84;  Thomas  v.  Meier,  IS  Mo.  673: 
Chauvln  v.  Wagner.  18  Mo.  531;  Best 
v.  Kirkendall.  (Tex.  Civ.  A.)  IQJ  SW 
932;  Johnson  v.  Thompson,  (Tex.  Civ. 
A.)  50  SW  1056;  aark-  v.  Groce,  16 
Tex.  Civ.  A.  463.  41  SW  668.  But 
compare  Kopke  v.  Yotaw,  (Tex.  Civ. 
A)  95  SW  16. 

[a]  "B7  mtf  am  nmOuaffa. — 
Where  the  oertlflcate  redteia  that  the 
wlf«  "having  bosn.  b7  no/  flnrt  made 
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It  is  generally  essential  to  the  validity  of  a  cer- 
tificate of  a  married  woman's  acknowledgment  that 
it  should  recite  that  she  acknowledged  the  execution 
of  the  instrument.^  But  the  certificate  need  not 
follow  the  exact  language  of  the  statute;  a  substan- 
tial compliance  therewith  is  all  that  is  necessary,'* 
and  a  showing  of  the  fact  in  language  substantially 
equivalent  to  that  of  the  statute  is  sufficient. 


Neither  will  the  certificate  be  invalidated  by  the 
omission  of  a  word  or  words  not  necessary  to  the 
sense  or  readily  aapplied  with  certainly  from  the 
context.'* 

[$  221]    (g)  Fact  of  Acknowledgment.    As  in 

the  case  of  acknowledgments  by  other  persons,'^  the 
certificate  of  a  married  woman's  acknowledgment 
must  show  the  fact  of  acknowledgment,'"  although 


acquainted  with  the  contents  of  such 
Instrument."  duly  acknowledged,  etc., 
it  waa  held  that  the  words  'Tsy  me" 
might  be  discarded  surplusage. 
La  Socl6t6  Francalse,  eta  v.  Beard, 
54  Cal.  480.  M3. 

[b]  *VUlr  nsAnvtuidlaff  Xhm  oon- 
tnrtB,'^-^  atatement  In  a  certificate 
of  a  married  woman's  acknowledg- 
ment that  she  executed  the  deed  free- 
ly and  without  compulsion  from  any 
on^  'Tully  understanding  the  con- 
tents' of  It.  Is  equivalent  to  a  state- 
ment that  she  waa  Informed  of  Its 
contents.  Schley  v.  Pullman  Palace 
Car  Co,  120  U.  S.  B7S,  7  SCt  730,  30 
li.  ed.  789.  .  _  , 

[c]  BMlaratlOB  of  wUa-^tTnder 
a  statute  requiring  that  a  deed  shall 
te  fully  explained  to  the  wife  by  the 
oOlcer  taking  her  acknowledement. 
It  was  not  enough  that  the  certlfloate 
recited  that  the  wife,  "being  exam- 
ined by  me  privily  and  apart  from 
her  husband,  declared  that  she  fully 
understood  the  contents  ox  said 
deed,"  etc.  Langton  v.  Marshall.  69 
Tex.  296. 

[d]  Bnplanatloa  throngli  latex- 
preUr. — ^Where  a  certificate  of  ac- 
knowledgment to  a  deed  by  a  married 
woman  stated  that  she  was  made 
acquainted  with  the  contents  of  the 
conveyance  through  a  sworn  Inter- 
preter. It  was  held  that  It  was  not 
necessary  to  show  that  the  contents 
were  made  known  to  her  by  the  of- 
ficer himself,  such  information  being 
Imparted  by  the  Interpreter  in  the 
ofdcer'a  presence  and  by  his  direction. 
Norton  v.  Meader,  18  F.  Gas.  No. 
10.351,  4^Sawy.  «03  [alf  11  Wall.  442, 
20  I*  ed.  184].  ,      .  . 

Ce3  Bzplanatloli  to.  daaf  and  diimh 
woman. — where  tiae  commissioners 
certified  "that,  the  said  Sarah  Harper 
being  deaf  and  dumb,  the  nature,  pur- 
port, and  contents  of  the  said  deed, 
previously  to  her  acknowledgment 
thereof,  were  fully  explained  to  her 
In  our  presence  by  W.  Wilson,  being 
a  person  accustomed  to,  and  com- 
petent to,  hold  conversation  by  signs 
with,  the  said  Sarah  Harper;  and 
from  such  explanation  and  the  Inter- 
pretation thereof  to  us  by  the  said 
W.  "WllBon,  we  further  certify  that 
the  said  Sarah  Harper  freely  and 
voluntarily  consented  to  the  same, 
this  was  held  to  show  that  the  ex- 
planation had  been  properly  com- 
municated. Matter  of  Harper.  6  M. 
A  O.  78S.  7S8,  46  ECL  782,  184  Re- 
print 108T.  ^  _ 

S3;  Durtiam  Stephenson,  41  Fla. 
112.  25  S  284;  Lewis  v.  Waters,  8 
Harr.  &  M.  (Md.)  480;  Davlfl  v.  Mc- 
Cartney, «4  Tex.  584;  Smith  V.  Elliott, 
39  Tex.  201.  But  see  Tod  v.  Baylor, 
4  Leigh  (31  Va.)  498  (where  It  was 
held  that  where  the  wife  had  in  fact 
signed  the  deed  the  certificate  was 
not  defective  because  not  expressly 
reciting  that  fact). 

[ail  ffvlMCTintlon  la  prssencs  of 
iostioes,^ — In  Kentucky,  where  the  ac- 
knowledgment la  taken  In  a  county 
other  than  that  in  which  the  land 
lies,  the  certificate  must  show  that 
the  instrument  was  subscribed  as 
well  aa  acknowledged  In  the  presence 
of  the  Justices.  Smith  v.  White.  1 
B.  Mon.  16;  Kay  v,  Jones,  7  J.  J. 
Marsh.  38;  Taylor  v.  Bush,  6  T.  B. 
Hon.  84. 

[b]    Jtosnsolatlon  of  Inheiltaiica. 

— In  South  Carolina,  where  the  cer- 
tificate of  a  married  woman's  renun- 
ciation of  inheritance,  although 
regular  in  other  respects,  omitted  the 
declaration  rsquirea  by  statute  "that 


she  did  at  least  seven  days  before  the 
examination  actually  join  her  hus- 
band in  executing  such  release,"  it 
waa  held  that  such  omission  was 
fatal.  Wlngo  v. -Parker,  19  S.  C  9, 
10;  McLaurin  v.  Wilson,  16  S.  C.  402; 
Kottman  v.  Ayer,  32  S.  C.  L.  652. 

84.  III.— Stuart  v.  Dutton,  39  111.  91. 

Kan. — Munger  v.  Baldrldge,  41 
Kan.  236,  21  P  159,  IS  AmSR  273. 

Pa. — Gable's  App.,  3  Pa.  Caa.  76, 
7  A  62. 

Tex. — Clark  v.  Groce,  16  Tex.  Civ. 
A.  463,  41  SW  «$8. 

Va.— Geil  V.  GleU,  XOl  Va.  773.  45 
S£  325. 

[a]  m  -n>«lal»  and  Wast  TSr- 
gnila  an  almost  literal  compliance 
with  the  language  of  the  statute  was 
formerly  exacted.  Clinch  River  Ve- 
neer Co.  V.  Kurth.  90  Va.  737,  19  SB 
878;  Hockman  v.  MoClanahan,  87  Va. 
33.  12  SB  230;  Laldley  v.  Central  lAnd 
Co.,  80  W.  Va.  505,  4  SB  706:  Blair 
V.  Sayre,  29  W.  Va.  604,  2  SB  97.  But 
the  Virginia  cases  were  overruled  In 
Oell  V.  Geil,  101  Va.  773,  45  SB  325; 
and  in  (Stllespie  V.  Pocahontas  Coal, 
etc.,  Co.,  162  Fed.  742  [rev  on  other 
grounds  1?3  Fed.  992,  91  (XA  491], 
the  doctrine  of  the  West  Virginia 
cases  waa  stated  to  be  "wrong  In 
principle." 

[b]  Certdfloats  held  svfdolent. — 
Under  a  statute  requiring  the  ofi!lcer 
to  certify  that  the  wife  "declared  that 
she  did  freely  and  voluntarily  execute 
and  deliver  the  same  to  he  her  act  and 
deed,  and  consented  that  the  same 
may  be  recorded,"  a  recital  that  she 
"declared  that  she  did  voluntarily 
sign,  seal,  and  acknowledge  the  same, 
and  that  she  la  still  satiafied  there- 
wlth,"  is  a  BUhalantlal  compliance. 
Martin  v.  Davidson,  S  Bush  (Ky.) 
672. 

[c]  Bxeontion  "as  •  psity  thsre- 

to." — The  certificate  need  not  recite 
that  the  wife  executed  the  deed  "as 
a  party  thereto."  Llnvllle  v.  Greer, 
165  Mo.  380,  65  SW  579. 

96.  III. — Tourvllle  v.  Flerson,  89 
111.  446;  Stuart  v.  Dutton,  89  111.  91. 

Ky. — Woods  V.  James,  87  Ky.  511, 
9  SW  513,  10  KyL  531. 

Mp. — Lilnvllle  v.  Greer,  165  Mo.  880, 
65  SW  579. 

Tex. — Thompson  v.  Johnson,  ,  84 
Tex.  54S,  19  SW  784-  Gray  v.  Kauff- 
man,  82  Tex.  65.  17  SW  613;  Mulllns 
V.  Weaver,  67  Tex.  5;  Solyer  v.  Ro- 
manet,  62  Tex.  662 ;  Johnson  v. 
Thompson,  (Civ.  A.)  50  SW  1055; 
Clark  v.  Groce,  16  Tex.  Civ.  A.  453, 
41  SW  668. 

Wyo. — Boswell  v.  Laramie  First 
Nat.  Bank,  16  Wyo.  161,  92  P  624,  93 
P  661. 

tal    *WaMr    tvt  "exsonted."— 

A  recital  that  a  wife  acknowledged 
that  she  "signed*  the  Instrument  la 
usually  regarded  as  a  sufficient  show- 
ing that  she  acknowledged  that  she 
"executed"  it.  Stuart  v.  Dutton,  39 
III.  91;  Barton  v.  Morris,  15  Oh.  408; 
Mulllns  v.  Weaver.  57  Tex.  5;  Ben- 
slmer  v.  Fell,  35  W.  Va.  16,  12  SE 
1073,  29  AmSR  774  and  note.  But  in 
Mississippi  It  is  held  that  a  certifi- 
cate merely  to  the  effect  that  she 
"signed"  the  deed  Is  defective,  and 
cannot  be  aided  by  reference  toithe 
words  "sealed  and  delivered"  In  the 
husband's  acknowledgment.  Robin- 
son V.  Noel.  49  -Miss.  253;  ToUlmin  v. 
Heidelberg,  32  Hlas.  268. 

[b]  "Bxecnted'*  for  "signed,  sealed, 
and  deUvered." — A  recital  that  the 
wife  acknowledged  that  she  "exe- 
cuted" the  Inatrument  has  been  held 
equivalent  to  the  statutory  depression 


"signed,  sealed,  and  delivered."  Smith 
v.  Williams,  38  Miss.  48.  But  see 
Stuart  V.  Dutton,  39  III.  91  (holding 
that  delivery  Is  subsequent  to,  ana 
not  a  part  of,  the  execution  of  the 
instrument). 

[0]  "Ugned  and  sealed'*  for  **esk- 
onted." — In  the  certificate  of  a  mar- 
ried woman's  acknowledgment  the 
words  "signed  and  sealed"  constitute 
an  equlvalenS>*  expression  for  "exe- 
cuted." Tubbs  V.  Gatewood,  26  Ark. 
128. 

[d]   "AtiknowlsOcea"  for  "sMeut- 

ed.^— Zn  Pickens  v.  Knlsely,  29  W. 
Va.  1/  11  SB  932,  6  AmSR  622.  It  was 
held  that  the  phrass  "willingly  ac- 
knowledged the  same"  was  a  suffl- 
cient  substitute  for  *^illlngly  exe- 
cuted the  same."  Contra  Hayden  t. 
Moffiitt.  74  Tex.  647,  12  SW  820,  IS 
AmSR  866. 

[el  "Seal  aad  acknowledge''  for 
"seal  aad  dettver." — ^A  recital,  in  a 
certificate  of  a  married  woman's  ac- 
knowledgment, that  she  "did  volun- 
tarily, of  her  own  free  will  and 
accord,  seal  and  acknowledge"  the 
inatrument.  Instead  of  "seal  and  de- 
liver," Is  sufficient.  Jamison  v.  Jami- 
son, 3  Whart.  (Pa.)  467.  31  AmD  636. 

Se.  See  Rork  v.  Shields,  16  Tex. 
Civ.  A.  640,  42  SW  1032. 

[a]  Omissions  held  not  fatal^ 
(1)  where  a  certificate  was  in  proper 
form  except  that  the  word  "she"  was 
omitted  from  the  phrase  "declared 

that           executed  the  same  freely," 

it  was  held  that  the  omission  did  not 
Invalidate  the  certificate.  Johnson 
V.  Thompson,  (Tex.  Civ.  A.)  50  SW 
1056.  (2)  A  certificate  reciting  that 
the  wife  "acknowledged  such  instru- 
ment to  he    act  and  deed"  la  not 

vitiated  by  the  omission  of  the  word 
"her."  Gray  v.  Kaultman,  82  Tex. 
65,  17  SW  513.  (3)  A  certificate  re- 
citing an  acknowledgment  by  the 
wife  that  she  "signed  and  sealed" 
the  instrument  la  not  fatally  defect- 
ive by  reason  of  the  omission  of  the 
word  "delivered."  Tubbs  v.  Gate- 
wood,  26  Ark.  128. 

37.    See  supra  !  202. 

aa  Cook  V.  Plttman,  144  N.  C.  530, 
57  SB  219,  119  AmSR  985;  Moorman 
V.  Schwein,  8  Oh.  Dec.  (Reprint)  65. 
5  ClncLBul  353:  Nuttall  v.  McVey. 
63  W.  Va.  580,  60  SE  251. 

[a]  veceesarr  Implication  from 
recital  of  privy  examlnatloB, — In 
Ralney  v.  Gordon,  6  Humphr.  (Tenn  , 
345,  It  was  held  that  acknowledgment 
was  necessarily  involved  In  the  pri- 
vate examlnatloiy,  and  that  a  recital 
that  the  wife  was  privately  examined 
separate  and  apart  from  her  husband 
was  sufllclent,  although  there  was  no 
express  statement  of  the  fact  of  ac- 
knowledgment. 

[b]  Xecttal  of  TOluntaty  oxeea- 
tlon  and  abMsoe  of  deslze  to  retract. 
— Where  the  certificate  states  that 
the  married  woman  declared  that  she 
had  willingly  executed  the  deed  and 
does  not  wish  to  retract  It,  the  ac- 
knowledgment is  not  vitiated  by  the 
fact  that  the  certificate  does  not  ex- 
pressly state  that  she  acknowledged 
the  deed  to  be  her  act.  Qell  V.  Geil, 
101  Va.  773,  45  SE  326. 

[c]  "mated**  not  a«nlTal«it  to 
"aokBowledffed." — ^Where  the  statute 
requires  the  certificate  of  a  married 
woman's  acknowledgment  to  recite 
that  she  "acknowledged,"  etc.,  a  sub- 
stitution of  the  word  "stated"  ren- 
ders the  certificate  defective,  such 
word  not  being  equivalent  to  "ac- 
knowledged." Dewey  v.  Caamau.  4 
Mich.  sis. 
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it  lias  been  considered  that  it  need  not  be  expressly 
recited  that  the  acknowledgment  was  naade  to  the 
officer.^ 

[$  222]  (h)  Purpose  or  Consideration.  Where 
the  statute  requires  the  wife  to  acknowledge  that 
she  executed  the  instrument  for  the  puipose  and 
consideration  therein  set  forth,  it  is  essential  to  the 
validity  of  the  certificate  that  it  should  show  a  sub- 
stantial compliance  with  the  statute  in  this  respect.'*' 
223^  <i)  B^ease  of  Homestead.  Under  some 
statutes  in  order  to  pass  the  homestead  it  is  neces- 
sary for  the  certificate  to  recite  that  the  wife  spe- 
eifically  released  the  homestead  right,'^  and  a  mere 
recital  that  she  relinquished  dower  is  not  sufficient." 

224]  (J)  Belinqnishment  of  Bower.  Where 
the  land  conveyed  is  That  of  the  husband  the  certifi- 
cate of  the  wife's  acknowledgment  must,  in  order 
to  defeat  her  rights^  recite  that  she  acknowledged 
relinquishing  her  right  of  dower.'* 

Where  the  land  conveyed  is  that  of  the  trife  a 
recital  that  she  aeknowledged  that  she  freely  and 
Toluatarily  relinquished  her  right  of  dower  therein 
is  insufficient,  standing  alone,  to  pass  her  title,** 

29.  Best  T.  Kirkendall,  (Tex.  Civ. 
A.)  107  SW  982;  Johnson  v.  Thomp- 
son, (Tex. -Civ.  A.)  BO  SW  105S. 

30.  Shryock  v.  Cannon,  39  'Ark. 
434;  Little  v.  DodKe.  32  Ark.  453; 
Currie  v.  Kerr,  11  Lea  (Tenn.)  138; 
RoulBton  V.  Darby,  (Tenn.  Ch,  A.)  52 
SW  818:  Hayden  v.  Moffatt,  74  Tex. 

647,  12  SW  820,  15  AmSR  S66;  Hurat 
V.  Flnley,  22  Tex.  Civ.  A.  606,  55  SW 
8S8.  But  compare  Arnall  v.  New- 
comb,  29  Tex.  Civ.  A.  521,  69  SW  92. 

[a]  OeitUoato  held  anfflolcnt. — 
Where  a  wife  Joined  In  a  mortgage 
with  her  husband,  an  acknowledg- 
ment by  her,  as  provided  by  statute, 
that  sbe  executed  it  "for  the  purpose 
of  conveying  and  mortgaging  all  of 
ber  estate  in  ease  and  in  futuro"  in 
the  lands  therein  described,  was 
held  to  bar  her  dower  Interest.  Hart 
V.  Sanderson,  IS  Fla.  103,  105._ 

31.  Roberson  v.  Tipple,  209  111.  38, 
70  NE  684,  101  AmSR  217;  Warner 
V.  Crosby,  89  111.  820;  Clubb  v.  Wise, 
64  111.  157;  Smith  v.  Miller,  31  111. 
167:  Boyd  V.  Cudderback,  31  111.  113; 
Vaniant  v.  Vanzant.  23  111.  536. 

[a]  WbMW  no  torn  wm  vm- 
■onlMd  by  the  statute  tt  was  held 
that  a  oertlflcate  was  sufflcient  which 
showed  acknowledgment  by  the  wife 
befoK  the  certifying  officer  of  the 
fact  that  she  executed  the  deed,  al- 
thongli  it  did  not  conform  to  the 
general  statute  relating  to  acknowl- 
edgments of  deeds.  Sledse.  etc..  Co.  v. 
Craig,  87  Ark.  871,  112  SW  892. 

[b]  In  Zentneky  It  la  held  that 
where  in  the  body  of  the  Instrument 
the  homestead  right  Is  released  the 
certificate  need  not  expressly  recite 
that  the  wife  relinquished  the  home- 
stead. Long  V.  Branham.  99  SW  271, 
ZO  Kyli  652;  Raior  v.  Donan,  13  SW 
914,  12  KyL  114. 

39.    Burrows  v.  Pickens,  129  Ala. 

648,  29  S  694:  Shattuck  v.  Byford,  62 
Ark.  431,  36  SW  1107:  Harrison  Bank 
v.  Gibson,  60  Ark.  269,  80  SW  89. 

33.  Russell  v.  Rumsey,  35  111.  862; 
Owen  V.  Robbins,  19  111.  B4S:  Thomas 
v.  Meier.  18  Mo.  573. 

[al  Partial  xeUnavlehment,^ — 
Where  the  certificate  to  a  mortgage 
of  land  and  chattels  merely  recited 
that  the  wife  acknowledged  relin- 
quishing her  dower  in  the  land.  It 
was  held  that  such  acknowledgment, 
as  to  the  iwrsonalty,  did  not  entitle 
the  mortgt^e  to  be  recorded.  Carle 
V.  Wall,  (Ark.)  16  SW  293. 

34.  Beavers  v.  Baucum.  83  Ark. 
722;  Breeding  v.  Tobln.  18  SW  773, 
13  KyL  842;  Sutton  v.  Pollard.  16 
SW  126,  18  KyL  85;  Miller  v.  Shackle- 
ford,  3  Dana  (Ky.)  289;  Hendricks 
V.  Husgrove,  183  Mo.  300,  81  SW  126B. 

8B.   Fla. — ^Elvans  v.  Summerlln.  It 


and  mfl.y  be  rejected  as  snrpluaage  if  the  certificate 
also  recites  that  she  acknowledged  the  execution  of 
the  deed." 

[$  225]  (k)  Ownership  of  Property.  In  West 
Virginia,  a  certificate  of  acknowledgment  of  a  deed 
made  by  a  married  woman  alone,  as  one  living  sep- 
arate from  her  husband,  mast  state  that  it  has  been 
proven  ' '  to  the  satisfaction ' '  of  the  officer  that  the 
real  estate  is  the  sole  and  separate  property  of  the 
woman,  and  that  she  was  at  the  date  of  the  deed, 
and  still  is,  at  the  date  of  the  certifieatey  living 
apart  from  her  hnsband.^ 

226]  2.  Oertiflcata  ot  Proof  of  Execntioii'*-' 
a.  Snhstantial  Compliance  with  Statute.  Where  an 
instrument  is  proved  for  record  by  a  subscribing 
witness  it  is  not  usually  snfScient  for  the  officer 
to  certify  in  general  terms  that  it  was  proved  ;^  he 
mnst  state  facts  snflicient  to  show  that  the  statute 
was  substantially  complied  with.^  But  such  a  cer- 
tificate is  to  be  liberally  construed,  and  if  it  sub- 
stantially complies  with  the  statutory  requirements 
it  is  sufficient.^  Accordingly,  where  the  meaning 
is  otherwise  clear  the  eertificate  will  not  be  vitiated 


Fla.  858;  Hartley  v.  Ferrell,  9  Fla. 
374. 

III.— Tourvllle  v.  Plerson,  39  111. 
446;  Stuart  v.  Dutton.  89  111.  91; 
Moore  v.  Tltman,  33  HI.  358;  Chester 
V.  Rumsey,  26  III.  97. 

Iowa. — Grapengether  v.  Fejervary, 
9  Iowa  163,  74  AmD  336. 

Ky. — Burnslde  v.  Mealer,  80  SW 
786,  26  KyL  79;  Klmmell  v.  Caruth- 
ers,  1  SW  2. 

Miss.— Stone  T.  Montgomery,  36 
Miss.  83.  > 

Mo- — Siemers  v.  Kleeburg.  66  Mo. 
196;  Miller  v.  Powell,  63  Mo.  262; 
Perkins  v.  Carter,  20  Mo.  466-  Delas- 
sus  v.  Poston,  19  Mo.  425;  Chauvln 
V.  Wagner,  18  Mo.  531.  Contra  Mc- 
Daniel  v.  Priest,  12  Ma  644. 

36.  Bennett  v.  Pierce,  4E  W.  Va. 
654,  31  SE  972. 

87.  Proof  1^  atlwrtbw  wltaew  as 
eanlTaleiit   of   aoknowleaffmeBt  see 

supra  9  23. 

Hods  of  taUnff  proof  hy  enlHicrlh- 
tng  irttaMSS  see  supra  S  lo3. 

38.  ROBB  V.  M'Lung.  S  Pet.  (U.  S.) 
283,  8  L.  ed.  400;  Trammell  v.  Thur- 
mond, 17  Ark.  203;  Smith  v.  Boren,  2 
Terg.  (Tenn.)  238. 

[a]  Pxoof  In  asother  state. — 
Where  a  deed  is  authorized  to  be 
proved  in  a  court  of  record  in  another 
state,  the  probate  on  the  deed  fnust 
be  a  copy  of  the  record  of  probate 
oertlfled  by  the  clerk,  and  not  merely 
a  statement  of  his  own  as  to  what 
was  done.  Dea  v.  Clay,  9  Terg. 
(Tenn.)  2R7. 

[h]  "OwnV*  beld  sntnctont — ^Un- 
der  a  former  statute  in  North  Caro- 
lina the  word  "iurat"  indorsed  on 
the  deed  by  a  clerk  of  a  probate 
court  before  whom  the  Instrument 
was  proved  by  a  subscribing  witness 
was  sufllGlent  to  entitle  it  to  be  re- 
corded. Starke  v.  Etherldge,  71  N. 
C.  240.  See  also  Horton  v.  Hagler, 
8  N   C  48 

39.  Ross  V.  McLung,  6  Pet.  (IT. 
S.)  283,  8  L.  ed.  400;  Bipps  v.  McGe- 
hee,  6  Port.  (Ala.)  413;  Trammell  v. 
Thurmond,  17  Ark.  203;  Smith  v. 
Boren,  2  Terg.  (Tenn.)  238. 

[a]  Besidenoe  of  witness. — In  New 
York  a  failure  to  state  the  residence 
of  the  witness  by  whom  the  instru- 
ment 1b  proved  constitutes  a  fatal 
defpct.  Irving  v.  Campbell,  121  N. 
T.  353,  24  NE  821,  8  LRA  620  [rev 
66  N.  Y.  Super.  224,  4  NYS  193].  But 
see  Norman  v.  Wells,  17  Wend.  1X6. 

[b]  raUoM  to  identify  instra- 
meat. — ^Where  a  deed  was  proved  as 
follows:  "At  a  court  held  for  Wil- 
son county,  the  22d  day  of  December, 
1800.  this  indenture  was  proved  by 
the  oath  of  Jacob  Toung,  a  witness 
thereto,  and  ordered  to  be  registered. 


Teste,  Jno.  C.  Herderson,  Clk,"  It 
was  held  that  this  probate  was  In- 
sufflclent.  Yerger  v.  Young.  6  Yerg. 
(Tenn.)  261,  262  (where  Uie  court, 
per  Peck,  J.,  said:  "This  probate  will 
apply  to  one  deed  as  well  as  to  an- 
other to  which  Young  had  subscribed 
himself  as  a  witness.  The  grantor 
or  grantee,  or  quantity  of  land  con- 
veyed, is  not  shown"). 

[c]  OontlnffmoT'  anttaovlslsg-  proof 
by  wltaess^^ffhere  proof  by  a  sub- 
scribing witness  Is  authorised  only 
upon  the  happening  of  a  contingency, 
such  as  the  death  of  the  grantor,  the 
certiflcate  must  show  the  existence 
of  conditions  authorizing  a  resort  to 

?roof  by  a  witness.    Pearl  v.  Howard, 
D,  Chlpm.  (Vt.)  173.    Compa,re  Cat- 
lln  V.  Washbum,  8  Vt.  25.  • 

td]  OertUleates  ImU  insnSoleat^ 
(1)  A  certificate  which  failed  to 
state  the  name  and  style  of  the 
officer  by  whom  the  proof  was 
taken ;  that  the  subscribing  wit- 
ness was  known  to  the  otficer: 
that  the  grantor  executed,  in  the  pres- 
ence of  said  witness  and  the  other 
subscribing  witnesses;  and  that  the 
said  witness  attested  in  the  pres- 
ence of  the  grantor  and  the  other  wit- 
nesses, and  that  such  other  witnesses 
subscribed  in  his  presence,  was 
fatally  defective.  Hlnes  v.  Chancer, 
47  Ala.  687.  (2)  A  mere  recital  that 
the  witnesses  swore  that  "they  ac- 
knowledged their  signatures  to  this 
deed"  is  insufficient  bnder  a  statute 
requiring  them  to  declare  on  oath 
that  they  saw  the  grantor  execute 
the  Instrument  and  subscribed  their 
names  as  witnesses  in  the  presence 
of  the  grantor  and  of  each  other.  Mc- 
Caskle  v.  Amarine,  12  Ala.  17.  (3)  A 
certiflcate  as  follows:  "At  a  court 
held  for  Wilson  county,  the  22d  day 
of  December,  1800,  this  indenture  was 
proved  by  the  oath  of  Jacob  Young, 
a  witness  thereto,  and  ordered  to  be 
registered.  Teste,  C.  D.,"  was  infufll- 
clent.  Yerger  v.  Young,  6  Terg. 
(Tenn.)  261.  262. 

40.  Ala.— Harblnson  v.  Harrell.  19 
Ala.  75  S. 

Cal.— Whitney  v.  Arnold,  10  CaL 

531. 

Miss. — Morse  v.  Clayton,  21  Miss. 

378. 

N.  Y. — Canandarqua  Academy  v. 
McKechnie,  90  N.  T.  618;  Sheldon  t. 
Stryker,  42  Barb.  284,  27  HowPr  887. 
See  also  Jackson  v.  Livingston.  6 
Johns.  149. 

Tenn. — Terger  v.  Young,  9  Terg. 
87:  Greer  v.  Smith,  7  Terg.  487. 

Tex. — Stinnett  v.  Houae.  1  Tex. 
Unrep.  Cas.  484. 

Wis.— Hyrlck  v.  McMillan.  It  Wis. 
lU. 
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by  surplusage,"  or  mere  clerical  errors,"  or  the 
omission  of  words  not  necessary  to  the  sense  or 
readily  supplied  with  certainty  from  the  context," 
and  the  Qse  of  words-  equivalent  in  meaning  to 
those  of  the  statute  is  sufficient.** 

227]  b.  Bedtals  as  to  Identity— (1)  Officer's 
Knowledge  of  Witness'  Identity.  Where  the 
execution  of  an  instrument  is  proved  by  the 
testimony  of  a  subscribing  witness,  the  certi- 
ficate is  usually  required  to  show  that  such 
witness  was  personally  known  to  the  officer  or 
that  his  identity  was  satisfactorily  proved  to 


the  satisfaction  of  the  ofBieer."  But  the  cer- 
tificate will  be  liberally  construed  and  no  more 
than  a  substantial  compliance  with  the  statute  is 
necessary." 

Where  the  statate  dxm  not  require  such  a  recital 
it  is  not  necessary." 

[$  228]  (2)  Witness'  Knovledge  of  Maker's 
Identity.  It  is  generally  required  that  the  certifi- 
cate shall  recite  that  the  witness  testified  that  he 
knew  the  maker  of  the  instrument  j*^  but  a  substan- 
tial compliance  with  the  statute  in  this  respect  is 
sufficient.*" 


See  Johnaon  t.  FendersraBS,  49  N. 
C.  479. 

[a]  BnSolMt  Aowlntf  of  ottelal 
tHumattat^  Where  a  deea  executed  in 
another  state  was  attested  by  two 
witnesses,  one  of  whom  was  a  com- 
mlMioner  of  deeds  for  the  state  of 
Georgia,  the  te^t  that  he  did  not 
dMcnbe  himself  as  such  when  he 
subscribed  his  name  as  a  witness  la 
not  material,  where  his  official  char- 
acter Is  set  forth  In  his  certlflcate 
attached  to  the  deed.  Balrd  v.  Bvan», 
fiS  Ga.  SGO. 

[b]  anfloisBl  ahowteff  of  dat*^ 
Although  the  certtllf^te  of  probate 
of  a  deed  did  not  recite  that  the  wit- 
oesa  swore  tJhat  the  grantor  acknowl- 
edged it  on  the  day  of  Its  date,  yet, 
as  the  deed  Itself  bore  the  date,  and 
the  certificate  recited  that  the  grantor 
acknowledged  It  for  the  purposes 
therein  contained,  the  probate  was 
sufficient,  under  the  Tennessee  Regis- 
try Act  of  1S46.  Lea  v.  Polk  County 
Copper  Co.,  Zl  How.  <U.  8.)  493,  IS 
L.  ed.  20  S. 

[c1  Bofnsal  of  grantor  to  ao- 
knowladgs. — Under  Comp.  Laws 
<1824)  p  168  S  7.  which  provides 
that,  in  case  a  grantor  refuses  to 
acknowledge  an  Instrumeiit,  proof 
may  be  made  by  a  subscribing  wit- 
ness before  a  justice  of  the  peace, 
upon  notice  to  the  grantor.  It  was 
held  that  a  certlflcate  of  the  magis- 
trate stating  that  proof  of  execu- 
tion had  been  made  by  a  subscrlblnr 
witness,  and  that  the  grantor  had 
appeared  by  attorney  at  the  examina- 
tion. Is  sufficient  to  entitle  the  deed 
to  be  re<»>rded.  without  certifying 
also  that  the  granior  had  refused  to 
acknowledge  the  same.  Catlln  T. 
Washburn.  8  Vt.  25.   

[d]  ZnowlAdg*  and  beUsf^Where 
the  statute  did  not  specify  the  facts 
which  the  witness  should  prove,  or 
whether  his  evidence  should  be  posi- 
tive, a  recital  that  the  witness  swore 
that  "to  the  best  of  his  knowledge 
and  belief,"  etc.,  was  held  sufficient. 
Stramler  v,  Coe,  15  Tex.  811. 

WOartUoatM  held  snffieleiit.r — 
..,  A  deed  from  Philip  Shackler  to 
John  Toung,  for  six  hundred  and 
forty  acres  of  land,  was  proved  by 
the  oath  of  Jacob' Tounp,  and  ordered 
to  be  registered."  Terger  v.  Toung, 
9  Terg.  (Tenn.)  37.  (2>  "State  of 
Tennessee,  Maury  county.  November 
term  1817.  The  within  deed  of  con- 
veyance was  produced  in  open  court, 
and  the  axecutlon  thereof  duly  proved 
by  the  oaths  of  W.  B.  H.  Gatlln  and 
8.  H.  Henderson,  Bubscribing  wit- 
nesses thereto,  and  ordered  to  be 
certiDed  for  registration."  Hender- 
son V.  Crawford,  7  Yerg.  (Tenn.)  439. 
(3)  For  further  Illustrations  see 
Estell  T.  MlUe^  ID  Terg.  (Tenn.) 
4S0:  Stinnett  House,  1  Tex.  Unrep. 
Cas.  484;  Hyrlck  v.  MoHillan,  13  Wis. 
l&s. 

41.    Whitney  v.  Arnold.  10  Cal.  631. 

[a]  OattUloato  In  form  of  Jurats— 
Where  the  certlflcate  of  probate  by 
a  witness  was  in  the  form  of  an  affi- 
davit. It  was  held  that  the  signature 
of  the  witness,  and  the  Jurat  of  the 
officer  added  thereto,  might  be  re- 
jected as  surplusage.  Whitney  v. 
Arnold,  10  Cal.  631. 

4S.   Mitchell  T.  Bridgers.  118 
C.  63,  18  BE  91;  Talbert  V.  Dull,  70 
Tvx.  67S,  8  8W  W. 


ta]  XuMrtion  of  wrong  name. — 
ere  the  name  of  a  subscribing  wit- 
ness was  substituted  by  mistake  for 
that  of  the  grantee,  the  error  was 
not  fatal.  Mitchell  v.  Bridgers,  113 
N.  C.  63.  18  SB  91. 

[b]  sironeous  dosorlption  of  wlt- 
n— ■  -Under  the  Illinois  Conveyance 
Act  S  20,  a  certificate  of  proof  of  the 
execution  of  a  deed  referred  to  a 
certain  person  as  a  subscribing  wit- 
ness to  the  deed,  but  It  tuipeared  that 
he  was  not  in  fact  a  aubscrihing  wit- 
ness, but  was  one  of  the  witnesses 
by  whom  the  handwriting  of  the 
grantors  and  of  the  Bubscrlbing  wit- 
nesses was  proved.  It  was  held  that 
this  was  a  mere  clerical  error  which 
would  not  vitiate  the  certificate. 
Skinner  v.  Fulton,  39  111.  484. 

[c]  Statement  as  to  pXaoe  of  real- 
denoe. — Under  the  statute  In  force 
in  1S93.  requiring  the  certificate  of 
acknowledgment  made  by  a  sub- 
scribing witness  to  a  deed  to  state 
the  witness'  place  of  residence,  where 
It  appeared  from  the  deed  itself  that 
the  grantor  resided  in  New  Jersey,  a 
certlflcate  atatlng  that  the  acknowl- 
edging witness  "resides  in  the  city 
of  Bergen,  In  the  state,"  the  name 
of  the  state  being  omitted,  was  suf- 
flclent.  although  when  the  acknowl- 
edgment was  taken  the  former  city 
of  Bergen,  in  New  Jersey,  had  been 
consolidated  with  Jersey  City.  Heat- 
on  V.  Griswold.  70  Misc.  326,  128  NTS 
749. 

[d]  JJm  of  "acknowledged"  for 
"proved." — ^A  recital  that  the  Instru- 
ment was  "acknowledged"  by  the 
subscribing  witness  cannot  be  sus- 
tained on  the  presumption  that  the 
officers  Intended  to  certify  that  the 
Instrument  was  "proved"  by  the  wit- 
nesses. MIddlesboro  Waterworks  Co. 
V.  Neal,  105  Ky.  686,  49  SW  428,  20 
KyL  1403.  See  also  Choteau  v.  Jones, 
11  111.  300,  50  AmD  460. 

43.  Talbert  v.  Dull,  70  Tex.  675.  8 
SW  530  (where  the  word  "says"  was 
omitted). 

[a]  Omlssloa  of  material  matter. 
— ^where  the  clerk  of  a  court  of 
record  certifies  the  manner  in  which 
an  instrument  was  proved,  and  omits 
a  material  circumstance  required  by 
law,  the  certificate  Is  Invalid  because 
showing  on  Its  face  that  the  instru- 
n>ent  waa  not  in  fact  duly  proved. 
Horton  V.  Hagler,  8  N.  C.  48. 

44.  Whitney  v.  Arnold.  10  Cal.  531 
(holding  that  a  description  of  the 
grantor  as  the  person  "whose  name 
is  subscribed  to  such  conveyance  as 
a  party  thereto"  was  equivalent  to 
the  statutory  expression,  "the  •  per- 
son who  executed  the  same"). 

45.  Morgan  v.  Curtenlus,  17  F. 
Cas.  No.  9,799,  4  McLean  366  [aft  20 
How.  1,  IB  L.  ed.  823];  Hlnes  v.  Chan- 
cey,  47  Ala.  637;  Montag  v.  Linn,  19 
III.  399;  Adams  v.  Bishop,  19  III.  395. 
See  also  Jackson  v.  Harrow,  11  Johns. 
(N.  T.)  434. 

[a]  Identity  of  person  other  than 
■l^er  of  aflUlaTlt. — ^Where  an  affi- 
davit for  the  probate  of  a  power  of 
attorney  before  a  consul  ol  the  United 
States,  wherein  the  consul  recited 
that  the  affiant  was  known  to  him  as 
the  "individual  whose  signature  is 
affixed  to  the  annexed  deed  as  one 
of  the  witnesses  thereto,"  and  also 
recited  that  this  Individual  was  pres- 
ent at  tha  time  the  writing  was  exe- 


cuted, that  he  saw  it  signed  and 
sealed  and  delivered  by  the  makers 
thereof,  and  that  the  other  subscrib- 
ing wltnsaa  waa  also  present,  and 
witnessed  the  execution  of  the  instru- 
ment, but  the  affidavit  was  signed  by 
another  and  different  penon  from  the 
one  mentioned  thcreui,  it  was  not 
sufficient  to  admit  the  Instrument  to 
record.  Dodga  v.  American  FreehiAd 
Land  Mortg.  Co.,  109  Qa.  894,  84  SB 
672. 

[b]  Whrnrm  Mantttr  of  wltnaas 
proved  by  third  person. — A  commis- 
Moner's  cdrtlOcate  of  the  proof  of  a 
deed  by  one  of  th«  subscribing  wit- 
nesses, reciting  that  said  witness  ap- 
peared before  him,  "proved  to  his 
satisfaction,  by  the  oath  of  A.  K.  to 
be  the  same  person."  is  sufficient  to 
authorize  the  deed  to  be  read  in  evi- 
dence, although  it  be  not  staged  that 
the  officer  knew  A.  K.  Jackson  v. 
Vickory.  1  Wend.  (N.  T.)  406,  407, 
Ifl  Amfo  522. 

46.  Sheldon  v.  Stryker,  42  Barb. 
(N.  T.)  284.  27  HowPr  887. 

[a]  An  omission  to  state  the  real- 
denoe  of  the  subscribing  witness  as 
required  by  statute  Is  fatal,  although 
It  sufficiently  appears  that  such  wTt- 
ness  waa  known  to  the  officer  and 
knew  the  person  who  executed  the  In- 
strument. Irving  V.  Campbell,  121  N. 
Y.  353,  24  NS  821.  8  LRA  620  [rev  68 
N.  Y.  Suiwr.  224,  4  NYS  103].  - 

[b]  "Wen  aoanalated"  «qnlv»lent 
to  ■%anwaall7  imew." — Where  the 
certificate  of  the  proof  of  a  deed  by 
proof  of  the  handwriting  of  the  sub- 
scribing witness  stated  that  the  wit- 
ness "was  well  acquainted  with  him." 
this  was  a  substantial  compliance 
with  the  statute  requiring  that  it 
shall  be  certified  that  the  witness 
"personally  knew  him."  Delaunay  v. 
Burnett,  9  III.  464. 

47.  Johnson  v.  Prewltt,  82  Mo.  568; 
Hunt  V.  Johnaon,  19  N.  Y.  279;  Max- 
well v.  Chapman,  8  Barb.  (N.  Y.) 
579;  Bradstreet  v.  Clarke,  12  Wend. 
(N.  Y.)  602;  Jackson  v.  Harrow,  11 
Johns.  (N.  Y.)  434;  Wren  v.  Howland, 
S3  Tex.  Civ.  A.  87.  76  SW  894;  Cook 
V.  Cook.  6  Tax.  Civ.  A.  10.  28  SW  927. 

48.  Jackson  v.  Gould,  7  Wend.  (N. 
T.)  364;  Jackson  v.  Osborn,  2  Wend. 
(N.  Y.>  566,  20  AmD  649;  Harrison  v. 
Wade,  8  Coldw.  (Tenn.)  605;  Brogan 
v.  Savage,  6  Sneed  (Tenn.)  689.  See 
also  Dlas  v.  Glover,  Hoflm.  (N.  Y.)  74. 

49.  See  Jackson  V.  Livingston,  8 
Johns.  (N.  Y.)  149. 

ta]  OertUcate  held  snifiolMlt^ 
The  proof  of  a  deed  before  a  master 
in  chancery,  made  by  the  oath  of  a 
subscribing  witness,  who  stated  that 
he  saw  tne  grantor  execute  the  deed 
and  sincerely  believed  that  he  was 
the  same  person  named  in  the  deed, 
on  which  tne  master  certified  that  he 
was  satisfied  of  the  due  execution  of 
the.  deed,  was  sufficient  to  allow  the 
deed,  which  had  been  recorded,  to  be 
read  in  evidence.  Jackson  v.  Liv- 
ingston. 6  Johns.  (N.  Y.)  149. 

[bl  Proof  of  corporate  deed. — A 
recital  in  a  certificate  of  proof  by  a 
subscribing  witness,  that  the  witness 
swore  he  knew  the  person  who  affixed 
the  corporate  seal  to  be  the  president 
of  the  corporation,  was  held  suffi- 
cient to  show  the  official  character  of 
the  person  who  signed  the  Instru- 
ment.   Shaffer  v.  IWO^.  Ill  N.  C.  1, 
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vnuan  the  Btotitte  does  not  reanin  saeh  a  recital 
it  is  not  neceesary.'^ 

2291  c.  Sho^ring  WIu  Kadtt  Proof.  It  should 
appear  t&at  the  person  who  proved  the  deed  was  a 
Bubseribing  witnees,"^  and  vas  known  to  the  officer 
to  be  Bueh." 

Identitsr  of  namas.  It  has  been  hdd  that  the  &et 
that  the  name  of  the  person  making  proof  is  ideatieal 
with  one  appearii^  in  the  attestation  clanse  is  not 
safficient  in  the  absence  of  a  recital  that  such  per- 
son was  a  subscribing  witness." 


Sa  Hunt  V.  Johnson.  19  N.  T.  279; 
Bradgtreat  v.  Clarke,  12  Wend.  (N. 
Y.)  602  (both  caaes  holding  that  In 
New  Tone,  prior  to  1807,  fluch  a  re- 
cital was  not  necessaiT). 

ai.'  Trammell  v.  Taurmond,  17 
Ark.  203:  Hark«r  t.  Gustln,  12  N.  J. 

[a]  AWUivu  aigama  hr  dionwit 

panoa*— Where,  in  an  afildaTlt  for 
the  probate  of  a  power  of  attorney 
before  a  United  States  consul,  the 
consul  described  an  -IndiTldual,  nam- 
ing him,  as  being  the  one  whoee  sig- 
nature was  affixed  to  the  annexed 
deed  as  a  witness,  and  who  was  pres- 
ent at  the  time  of  execution,  but  the 
affidavit  was  signed  by  another  and 
different  person  from  the  one  men- 
tioned therein,  it  was  held  to  be  In- 
sufficient to  entitle  the  instrument  to 
record  in  Oeorsla.  I>odge  v.  Ameri- 
can Freehold  Land  Mortg.  Co.,  109 
aa.  S94,  34  SB  672. 

tb]  Clerloal  error  as  to  nanM^ 
ere  the  certificate  of  probate  and 
flat  recited  that  a  certain  deed  "was 
this  day  proven  before  me  by  the 
oath  and  examination  of  one  Solomon 
•Davis,  the  subscribing  witness,"  and 
the  deed  shows  that  the  subscribing 
witness  signed  "D.  S.  C,"  that  being 
the  usual  way  in  which  he  signed  his 
name,  the  registry  is  sufficient,  and 
the  mistake  of  the  officer  In  register- 
ing the  deed  as  having  been  witnessed 
by  S.  jy.  will  not  invalidate  it.  Dev- 
ereux-v.  McMahon,  108  N.  C.  134,  12 
SE  902,  12  LRA  206. 

G8.  Trammell  v.  Thurmond,  17 
Ark.  203;  Montag  v.  Linn,  19  111.  399; 
Den.  V.  austln,  12  N.  J.  L.  42:  Qll- 
lett  v.  Stanley,  1  HUl  <N.  Y.)  121. 

Ca]  SMltal  held  tanffielent^Un- 
der  a  statute  prescribing  that  the 
officer  shall  ascertain  that  the  per- 
son who  ofTers  to  prove  the  instru- 
ment is  a  subscribing  witness,  either 
from  his  own  knowledge  or  from  the 
testimony  of  a  credible  witness,  a 
bare  recital  that  such  person  was 
"known"  to  the  officer  is  Insufficient. 
Job  T.  Tebbetts,  9  III.  14S.  ^ 

[b]  _.CtetUloai««  MU  safldsat.— 
<lj  where  a  deed  showed  that  the 
oflleer  taking  the  certificate  was  one 
of  the  subscribing  witnesses,  and 
the  certificate  of  probate  recited  that 
the  other,  to  the  officer  known,  came 
before  him,  and,  being  sworn,  said 
that  he  saw  the  grantor  execute  and 
acknowled'ge  the  deed,  there  was  a 
sulwtantial  compliance  with  the  re- 

aulrements  of  a  statute  that  the  of- 
cer  certified  that  he  knew  affiant  to 
be  one  of  the  subscribing  witnesses. 
Carpenter  v.  Dexter,  8  Wall.  (U.  S.) 
S18,  19  L.  ed.  426.  (2)  Under  a  stat- 
ute requiring  that  the  officer  taking 
proof  <a  the  execution  of  a  deed  shaU 
know  or  have  satisfactory  evidence 
that  the  person  making  such  proof 
Is  a  subscribing  witness  to  such  deed, 
conveyance,  or  writing  and  that  such 
witness  knows  the  person  who 
executed  the  same,  it  was  held  that 
a  certificate  reciting  the  appearance 
before  the  officer  of  "Mark  H.  Sibley, 
to  me  known  to  be  the  subscribing 
witness  to  the  foregoing  deed,  and 
who,  being  by  me  duly  sworn,  de- 
poses that  he  knows  John  Orelg,  the 
person  described  In  and  who  has  exe- 
cuted the  said  deed,  and  that  he  saw 
the  said  John  Orelg  execute  the 
•ame>"  was  sufficient.  Canandarqua 


Academy  v.  McKeehnle,  90  N.  T,  618, 
621. 

6S.  GUlett  V.  SUnley.  1  Hill  (N. 
Y.)  121.  Contra  LuffboroOgh  v.  Par^ 
ker,  12  Serg.  ft  R  <Pau)  48. 

64.  Trammell  v.  lliurmond.  17 
Aik.  303;  BCcIntyre  v.  Kamm,  12  Or. 
253,  7  P  27.  Compare  Hunt  V.  John- 
son, 19  N.  T.  279. 

[a]  MtatsnisBt  fteU  ^*»— 
Under  the  Illinois  act  of  Febr.  19, 
1819,  a  mere  statement  that  the  sub- 
scribing witnesses  appeared  before 
the  officer  and  acknowledged  that  the 
grantor  executed  the  deed  In  their 
presence  was  Insufficient.  Choteau 
V.  Jones,  11.  III.  300,  50  AmD  460. 

5S.  Trammell  v.  Thurmond,  17 
Ark.  203;  Johnson  v.  Franklin,  (Tex. 
Civ.  A.)  76  SW  611. 

(a1  OertifloatM  hsld  IssufSolsnt. — 

(1)  A.  recital  merely  that  the  witness 
swore  that  the  grantor  "duly  exe- 
cuted" the  Instrument,  it  not  appear- 
ing either  that  the  witness  saw  the 
grantor  execute,  or  that  the  grantor 
acknowledged  the  execution  to  him. 
QIHett  V.  Stanley,  1  Hill  (N.  Y.)  121. 

(2)  A  certificate  reciting  that  the 
witness  swore  he  saw  "the  grantor 
or  the  person  who  executed  the  fore- 
going Instrument  of  writing  acknowl- 
edged In  his  presence  that  he  had 
executed  the  same  for  the  purposes," 
etc.,  because  it  did  not  show  either 
that  the  witness  saw  the  grantor  exe- 
cute or  that  the  granttir  in  his  pres- 
ence acknowledged  that  it  was  his 
act  and  deed.  Johnson  v.  Franklin. 
(Tex.  Civ.  A.)  76  SW  611. 

[b]  Blsnlag,  sealing,  and  OeUvety. 
— In  Alabama  the  certificate  is  re- 
quired to  show  that  the  witnesses 
declared  on  oath  that  they  saw  the 
grantor  sign,  seal,  and  deliver  the 
same  to  the  grantee.  Hlnes  v.  Chan- 
cey,  47  Ala.  637;  McCaskle  v.  Ama- 
rine,  T2  Ala.  17. 

[c]  SellTery  as  well  as  ■jpii^f— . 
The  affidavit  of  a  subscribing  wit- 
ness. In  order  to  entitle  a  deed  to 
record,  must  show  that  the  witness 
saw  the  grantor  deliver  as  well  as 
sign  it   Doe  v.  I<ewi8,  29  Oa.  4S. 

Td]  ^MffB"  ImU  not  •ftaiTnlent  to 
"•Mettts.** — In  some  states  a  recital 
that  the  witness  swore  he  saw  the 
grantor  "sign"  Is  held  insufficient  un- 
der  a  statute  requiring  him  to  swear 
he  Saw  the  grantor  "execute"  it.  Ed- 
wards V.  Thorn.  2S  Fla.  222,  6  S  707; 
New  England  Mortg.  Security  Co.  v. 
Ober,  84  aa.  294,  10  BE  625;  Allen  v. 
Holden,  32  Ga.  418;  Doe  v.  Roe,  29  Ga. 
45;  Stanley  v.  Suggs,  23  Ga.  137: 
Rushln  V.  Shields,  11  Ga.  636.  56 
AmD  436.  But  see  Jackson  v.  Hais- 
ley,  35  Fla.  587,  17  S  631. 

[e]  "Sign  and  seal"  as  sxolndlng 
delivery. — A  recital  In  the  attestation 
clause  of  a  deed  that  the  deed  was 
"signed  and  sealed  In  the  presence  of" 
the  witnesses  imports  that  the  wit- 
nesses did  not  see  the  deed  delivered. 
DInklns  v.  Moore,  17  Ga.  62. 

[f]  "EMoute"  eantTaleBt  to  "sign, 
seal,  and  deUver.*' — Dawson  v.  Calla- 
way, 18  Ga.  573. 

[g]  Btatement  la  altentatlTey— 
Where  a  certificate  recited  that  the 
subscribing  witness  testified  that 
either  he  saw  the  grantor  execute 
the  Instrument,  or  the  grantor  re- 
quested him  to  witness  the  same  after 
its  execution.  It  was  held  Insufficient 
because  In  the  alternative.  Harvey 
v.  Cummlngs,  68  Tex.  599.  6  8W  513; 


230]   d.  Sbowliig  That  WltnMs  Was  Sworn. 

A  certificate  of  proof  by  a  subscribing  witoe&s 
should  show  that  such  witness  t  was  duly  sworn.** 
li  231]   6.  Showing  IBziecation  of  Lufemnuat 

The  certificate  should  show  that  the  fact  of  the 
execution  of  the  instrument  was  proved  by  the 
testimony  of  the  ^ritness;"  but  a  substantial  com- 
pliance with  the  statutory  requirements  in  this  re- 
spect is  Buffl^ent."*  When  required  by  statute,  the 
certificate  must  show  that  the  witness  declared  on 
oath  that  he  signed  his  name  as  a  witness  in  the 

KJley  T.  Pool,  S  Tex.  CIt.  A.  348,  24 
SW  86. 

[h]  mnor  as  to  naksr  of  l&stn- 
BMat. — Where  a  deed  purported  to  be 
executed  by  one  M  as  attorney  in 
fact  for  G,  but  the  certificate  of  proof 
stated  that  the  subscribing  witness 
swore  that  he  saw  G  sign  as  attorney 
in  fact  for  M.  It  was  held  that  the 
certificate  was  defective.  Cavit  v. 
Archer,  52  Tex.  166. 

.  [I]  A  failure  to  show  what  in- 
stnuneat  was  sxeovted  was  a  fatal 
defect.  Yorger  v.  Young,  6  Terg. 
(■Tenn.)  261.  » 

66.  See  MoGuIre  v.  aallaafaer,  96 
Tenn.  349.  32  SW  209. 

[a]    OertUloates  held  siUOdsnt.  

(1)  Under  MUllken  &  V.  Code  «  2873, 
requiring  the  county  clerk,  on  probat- 
ln«.  a  deed,  to  certify  that  the  sub- 
scribing witnesses  deposed  that  the 
grantor  "acknowledged  the  same  In 
their  presence  to  be  Bis  act  and  deed," 
a  certificate  reciting  that  they  "saw" 
the  grantor  "sign  and  acknowledge 
that  he  executed"  the  deed  Is  suffi- 
cient. MoGulre  v.  Gallagtier.  9& 
Tenn.  849,  32  SW  209.  (2)  A  recital 
that  the  witness,  being  sworn,  stated 
that  the  grantor  "acknowledged  same 
to  be  his  act  and  deed  for  the  con- 
sideration," etc.,  was  In  effect  a  state- 
ment that  the  grantor  acknowledged 
to  the  witness,  and  was  sufficient. 

TiUs  Iw^llt^^  »  ^ 

■  tb],  AMMtatlon  mmOi  aflUavlt  era- 
stnwd  tpgwttsr^By  the  attestation 
clause  of  a  deed  it  appeared  that  the 
was  "signed,  sealed,  and  de- 
livered" in  the  presence  of  two 
witnesses.  One  of  the  subscribing  wit- 
nesses, making  affidavit  for  the  pur- 
pose of  having  the  deed  admitted  to 
record,  swore  merely  that  the  grant- 
or signed  the  same  and  "acknowl- 
edged that  he  did  so  for  the  purpose 
therein  mentioned,"  and  that  affiant 
and  the  other  subscribing  witness 
signed  the  same  aa  witnesses."  Con- 
struing this  affidavit  together  with 
the  attestation,  it  was  held  that  the 
execution  of  the  deed  was  sufficiently 
proved  to  admit  it  to  record.  Jack- 
son V.  Halsley,  35  Fla.  587.  17  S  631. 

[c]  Bxecntlon  In  presence  of  wit- 
ness.— A  certificate  reciting  the 
sworn  statement  of  the  witness  that 
the  grantor  "signed,  sealed,  and  de- 
livered the  foregoing  deed"  was  heJJ 
sufficient,  although  not  stating  that 
the  execution  was  In  his  presence  or 
was  acknowledged  to  him  by  the 
grantor,  where  all  of  the  recitals  tak- 
en together  showed  that  the  execu- 
tion must  have  been  In  the  presence 
of  the  witness.  Stinnett  v.  House.  1 
Tex.  Unrep.  Cas.  484. 

[d]  BjMontioa  on  day  of  Oate.^ — 
Under  a  statute  requiring  a  recital 
that  the  witness  swore  he  saw  the 
Instrument  executed  on  the  flay  of 
its  date,  a  variance  between  the 
date  of  '  the  deed  and  the  date 
recited  in  the  certificate  was  held 
not  to  be  a  fatal  defeoL  Har- 
blnson  v.  Harrell,  19  Ala.  75S.  A 
failure  to  recite  that  the  witness 
swore  that  the  grantor  acknowledged 
the  deed  on  the  day  it  bore  date  was 
held  not  fatal.  Lea  v.  Polk  County 
Copper  Co.,  21  How.  (U.  R}  49X  II 
L.  ed.  203. 

[e]  Deed  to  partaerslilp  land. — A 
certificate  of  proof  by  a  subscribing 
witness  which  recitedvi]Mit,-the  wit- 
Digitized  byXjOOvTc 
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presence  of  the  grantor,""  that  the  witneases  sub- 
scribed the  instrument  in  the  presence  of  the  maker 
and  of  each  other,"  and  that  he  saw  the  other 
witnesses  sign  as  subscribing  witnesses.^  The  certifi- 
cate need  not,  in  the  absence  of  'any  statutory 
requirement  to  that  effect,  state  that  the  witness 
testified  that  be  signed  as  a  witness  at  the  nqnest 
of  tittfr  grantor."" 

232]  f.  Proof  of  Handwriting.  Where  pro- 
vision is  made  for  recording  on  proof  of  the  hand- 
writing of  a.  subsoribing  witness  who  is  deceased 
or  whi^  testimony  cannot,  for  some  other  reason, 
be  had,  the  certificate  should  recite  that  the  person 
making  such  proof  deposed  that  he  was  acquainted 
with  the  handwriting  of  the  subscribing  witness 
and  that  the  signature  was  genuine;*^  but,  unless 
the  statute  prescribes  such  a  recital,  it  is  not  neces- 
sary to  state  the  manner  in  which  the  witness  be- 
came acquainted  with  such  handwriting,'^  or  that 
the  person  called  to  prove  such  handwriting  was 
"competent  and  credible."**  It  would  seem  proper 
that  the  certificate  should  show  why  that  method  of 


new  BtateA-  under  oath  he  "saw  R 
*  Co.  ulgn"  a  deed  of  partnership 
realty  was  held  mifflclent.  Baldwin 
V.  Rfehardaon,  SS  TeiL  X8. 

[f]  OoiMlraetlta  of  mMOmvlt^ 
Where  the  affidavit  of  one  of  two 
subscribing  witnesses  to  a  bill  oi 
sale,  made  In  order  to  entitle  tbe 
same  to  be  recorded,  recited  "that 
he  saw  the  subBcrlblng  witness  sub- 
Bcrlbe  his  name  to  the  within  bill  of 
sale,  and  acknowledged  for  the  with- 
in purposes,"  it  was  construed  by  the 
court  to  mean  that  the  afflant  heard 
the  maker  of  the  bill  of  sale  ac)tnowl- 
edge  that  he  had  signed  It  and  saw 
the  other  witness  sign  bis  name. 
Buntjme  v.  Stone,  19  Ga.  78, 

57.  Hlnes  v.  Chancey,  47  Ala.  687; 
UcCaskle  v.  Amarlne,  12  Ala.  17. 

[a]  SniBelent  showing  of  pteseKOe 
of  wlta—s. — Where  the  affidavit  of 
one  of  two  witnesses  was  that  he 
saw  the  execution  and  "saw  the  other 
sign  the  same  as  a  witness,  and 
that  he  signed  the  same  as  a  witness, 
also:  each  In  the  presence  of  each 
other,"  it  was  held  that-it  sufficiently 
appeared  that  the  other  witness  was 
present  at  the  execution.  Oroen  v. 
Glass,  29  Qa.  246.        ,  .1  ,  . 

[b]  In  nUMlB  such  a  recital  Im 
not  necessary.    Job       Tebbetts,  9 

"sa^  Hlnes  V.  Chancey, '47  Ala.  837  ; 
l>olln  V.  Gardner.  IB  Ala.  758;  Brock 
V.  Headen,  13  Ala.  370;  Flppa  v.  Mo- 
Oehee,  B  Port.  (Ala.)  413. 

[al  OertUoate  held  Insnfllolent.— 
A  certificate  which  merely  recited 
testimony  by  the  subscribing  wit- 
ness that  he  saw  the  Instrument 
signed,  sealed,  and  delivered,  for  the 
purposes  therein  mentioned,  and  that 
B  and  H  signed  the  same,  at  the  time 
said  deed  was  executed,  as  witnesses, 
was  insufficient.  Fipps  v.  McGehee,  5 
Port.  (Ala.l  418. 

[bl  In  ilUnois  It  Is  not  necessary 
to  state  in  the  certificate  of  proof  of 
a  deed  by  a  subscribing  witness  that 
he  subscribed  his  name,  as  such.  In 
the  presence  and  at  the  request  of 
the  grantor.  The  proof  made  by  the 
witness,  which  Is  required  to  be 
stated  in  the  certificate,  has  refer- 
ence to  the  execution  of  the  deed  by 
the  grantor,  and  not  to  the  subscrip- 
tion of  the  name  of  the  subscribing 
witness  thereto  as  such.  Job  V. 
Tebbetts,  S  IlL  143..  „ 

59.    Allen  v.  Holden.  82  Ga.  418. 

[a]  infontwUttes  In  the  manner 
of  making  such  recital  will  not  viti- 
ate the  certificate.  Green  v.  Glass,  29 
Ga.  248:  Buntyne  v.  Stone,  19  Ga.  78. 
Job  V.  Tebbetts,  9  III.  143. 

[a]  Vroof  MlatoB  to  sxeontlOB  by 
izaaiov^— The  proof  made  by  the  wit- 
ness, whlOh  is  required  to  be  stated 
In  the  eertUlcate,  has  reference  to  the 


execution  of  the  deed  by  the  grantor, 
and  not  to  the  subscription  of  the 
name  of  the  subacribuiK  witness 
thereto  as  such.  Job  Tebbetta,  9 
Ul.  148. 

Jb]  In  Texas  (1)  under  the  act  of 
8,  which  prescribed  no  form.  It  was 
held  that  where  the  officer  recited 
that  the  witness  swore  that  he  saw 
the  grantor  execute  the.  Instrument, 
he  need  not  also  recite  that  the  wit- 
ness swore  he  signed  at  the  request 
of  the  grantor.  Jones  v.  Robbtns,  74 
lex.  61S,  12  SW  824;  Downs  v.  Por- 
ter, 64  Tex.  69;  Dom  v.  Best,  16  Tex. 
82.  <2)  Wliere,  however,  it  appeared 
from  the  certificate  that  the  witness 
did  not  see  the  grantor  execute,  a  re- 
cital that  he  swore  that  he  signed  as  a 
witness  at  the  request  of  the  grantor 
was  held  In  some  cases  to  he  neces- 
Fary.  Dorn  v.  Best,  IB  Tex.  82;  John- 
son V.  Franklin,  (Civ.  A.)  76  SW  811; 
Cox  V.  Bust,  (Civ.  A.)  29  SW  807. 
Contra  Sowers  v.  Peterson,  59  Tex. 
218:  Deen  v.  WUIs.  21  Tex.  842;  Wil- 
liams V.  Cessna,  48  Tex.  Civ.  A.  816, 
96  SW  1106.  ,  ^ 

81.  Anderson  v.  Logan,  99  N.  C. 
474,  «  SB  704.        ^       ,  ^ 

[a]  Showliur  aoqiwlntaBoe  with 
svBSOZlblng  wltDess. — A  statement.  In 
the  certificate  of  proof  of  an  Instru- 
ment by  testimony  as  to  the  hand- 
writing of  the  subscribing  witness 
thereto,  that  the  witness  called  to 
prdve  such  handwriting  "was  well 
acquainted  with"  such  subscribing 
witness,  is  substantially  In  compli- 
ance with  the  statutory  declaration 
that  he  "personally  kilew"  him.  De- 
launay  v.  Burnett,  9  111.  454. 

63.  Anderson  v.  Logan,  99  N.  C. 
474.  6  SB  TOt:  Simpson  v.  Simpson, 
93  N.  C.  878;  Davis  v.  Hlgglns,  91  N. 
C.  382;  Berwick  v.  Wood,  48  N.  C. 
308  [overr  Carrier  V.  Hampton,  88  N. 
C.  3071.  See  also  Job-  v.  Tebbetts,  9 
111.  14S. 

63.  Delaunay  v,  Burnett,  9  III. 
454:  Job  v:  Tebbetts,  9  III.  143. 

04.  See  Skinner  v.  Fulton,  89  III. 
484. 

[a]  Snffloiont  showing  that  wit- 
ness "cannot  be  bad.**— where  a  cer- 
tificate recited  that  one  of  the  sub- 
scribing witnesses  had  gone  to  a 
specified  place  about  forty  years  be- 
fore that  time  and  had  not  since  been 
heard  from,  it  was  held  sufficient  to 
show  that  such  subscribing  witness 
"could  not  be  had."  Bkiuner  t.  Ful- 
ton, 39  III.  484. 

65.  Sharp  T.  Hunter,  7  Coldw. 
(Tenn.)  389: 

66.  Skinner  v.  Fulton,  39  111.  484. 

67.  Dana  v.  U.  S.  Bank,  5  Watts 
A  S.  (Pa.)  223;  Fuller  v.  Hlssroon, 
86  8.  C.  814.  14  SB  714.  . 

68.  U.  S.— Elliott   V.   Piersol,  1 


proof  is  resorted  to,"  althoi^h  it  has  been  held 
unnecessary  to  recite  that  the  subscribing  witness 
was  dead  where  the  statute  did  not  require  it.^  A 
mistake  of  a  clerk  of  court  taking  proof  of  a  con- 
veyance, in  defining  a  pers<)n  as  a  subscribing  wit- 
ness when  in  fact  he  was  a  witness  by.  whom  the 
handwriting  of  tbe  parties  and  subscribing  witness 
was  proved,  has  been  held  not  to  invalidate  the 
certificate." 

233]  g.  Siguatnre  by  Witness.  In  the  ab- 
sence of  any  statutory  requirement  to  that  effect,  it 
;is  not  necessary  that  the  certificate  should  be  signed 
by  the  witness." 

[$  234]  I.  Onring  DefectiTe  Oertilbuite— 1.  Oor- 
rection  or  Amendment — a.  By  Officer  or  Gonrt  be- 
fore Whom  Taken.  According  to  the  wei^t  of 
authority,  where  the  officer  has  certified  the  acknowl* 
edgment,  and  the  instrument  baa  passed  tram  his 
custody,  his  powers  are  exhausted  and,  in  the  ab- 
sence of  statutory  authority,  he  cannot  thereafter 
correct  the  certificate  or  make  a  new  one  without 
a  reacknowledgment  by  tbe  grantor.**  But  in  quite 

Pet.  828.  7  lu  ed.  164  faff  8  F.  Cas. 
No.  4,395,  1  McLean  111. 

Ala  ^Alford  v.  Doe,  168  Ala.  488, 

47  8  230,  22  L.RANS  216  and  note: 
Hodges  V.  Winston,  96  Ala.  614.  11  S 
200.  88  AmSR  241:  Orlfflth  v.  Ven- 
tress.  91  Ala.  386,  8  S  812,  24  AmSR 
918,  11  LRA  193  [overr  dictum  Cox 
T.  Holcomb,  87  Ala.  589,  6  S  309.  18 
AmSR  79].  See  also  Carlisle  v.  Car- 
lisle, 78  Ala.  642. 

Cal. — ^Wedel  v.  Herman.  69  Cal.  507; 
Bours  V.  Zacharlah,  11  Cal.  281,  70 
AmD  779.  Compare  Grant  v.  Oliver, 
91  Cal.  158,  27  P  596.  861. 

Pla.— Durham  v.  Stephenson,  41 
Fla.  112.  25  S  284. 

111.— Merritt  v.  Tates,  71  111.  838. 
22  AmR  128. 

Mo.— Gllhralth  v.  Galllvan,  78  Mo. 
462  [overr  Wannall  v.  Kem,  57  Mo. 
478;  Miller  v.  Powell.  63  Mo.  262; 
Wannall  v.  Kem.  fil  Ho.  160;  Attle- 
boro  First  Nat.  Bank  V.  Hughes,  10 
Mo.  A.  7]. 

Pa. — ^Enterprise  Transit  Co.  v. 
Sheedy,  103  Pa.  492,  49  AmR  130. 
Compare  Stevens  v.  Martin,  18  '  Pa. 
101. 

Tex. — Stone  v.  Sledge,  (Civ.  A.)  24 
SW  697  [afr  87  Tex.  49,  26  SW  1068. 
47  AmSR  65]. 

W.  Va.— -McMullen  v.  Bagan,  21  W. 
Va.  233. 

"We  hold  that  upon  principle  when 
an  officer  has  taken  an  acknowledg- 
ment and  made  hli;  certificate  thereof 
whitdi  has  been  delivered  to  and  ac- 
cepted by  the  grantee  as  the  evi- 
dence of  such  acknowledgment,  his 
power  over  the  subject-matter  ceases, 
and  he  cannot  subsequently  amend 
his  certificate,  or  make  a  new  one,  In 
the  absence  of  a  reacknowledgment, 
or  what  is  equivalent  thereto,  on  the 
part  of  the  grantor."  Durham  V. 
Stephenson,  41  Fla.  112,  119,  25  8  284. 

[a]  AppUoation  of  ml*. — Where  a 
notary  public.  In  certifying  to  the  ac- 
knowledgment before  him  by  a  mar- 
ried woman  and  her  husband,  of  a 
lease  of  land  belonging  to  the  mar- 
ried woman,  neglected  to  Insert  in  his 
certificate  the  fact  that  the  contents 
of  the  lease  had  been  by  him  made 
known  to  her.  and  the  lease  was  then 
delivered  and  shortly  afterward  re- 
corded, and  five  months  afterward, 
the  same  notary,  without  again  call- 
ing the  parties  before  htm,  added  a 
second  certifica:te  of  acknowledgment 
in  the  proper  form,  certifying  what 
had  occurred  at  the  time  of  the' first 
acknowledgment,  and  that  the  con- 
tents of  the  lease  had  been  made 
known  to  the  wife,  and  the  lease  was 
then  a  second  time  recorded.  It  was 
held  that  the  second  certificate  and 
recording  were  ineffectual  to  cure  the 
invalidity  of  the  first  certificate  of 
acknowledgment,   and^that  pai^pea 
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a  number  of  jurisdictions  the  doctrine  obtains  that 
where  the  acknowledgment  has  in  fact  been  properly 
taken  a  defective  certificate  thereof  may  be  cor- 
rected by  the  officer  at  any  time  while  he  remains 
in  ofBee.** 

After  going  ont  of  office.  The  authorities  are 
agreed  that,  in  the  absence  of  statutory  authority; 
an  officer  cannot,  after  he  has  gone  out  of  office  by 
expiration  of  bis  term  or  otherwise,  amend  or  cor- 
rect mistakes  in  a  certificate  of  acknowledgment 
made  by  him."* 

In  Tennessee  the  statute  gives  to  the  officer  who; 
made  a  certificate  of  acknowledgment  power  to 
correct  his  certificate  to  conform  to  the  facts,^^  and 
it  has  been  held  that  tander  this  provision-  the  eor- 
reetion  may  be  made  after  vthe  officer  has  gone  out 
of  office.'*  Such  correction  is,  however,  allowed 
only  where  the  acknowledgment  was  in  fact  prop- 
erly taken,  and  the  defeet  is  in  the  certificate  only, ' 


claiming  under  said  lease  therefore 
had  no  title.  Enterprise  Transit  Co. 
V.  Sheedy,  103  Pa.  482,  49  AmR  130. 

[bl  Oorrcotloii  la  al)s«nc«  of 
vrantoZK^A  notary  public  who,  hav- 
Tdk  taken  the  acknowlederment  of  the 
grrantors  to  a  deed.  Indorses  thereon 
a  defective  certificate  of  such  ac- 
knowledgment, cannot  subsequently. 
In  the  absence  of  the  Krantors,  cure 
such  defect  by  a  secona  certificate,  In 
due  form,  of  the  orlgrlnal  acknowledg- 
ment. Enterprise  Transit  Co.  v. 
8heedr,  103  Pa.  492,  49  AmR  130. 

[c]  AokiuyirtodciiiMit  Iwfore  naan- 
tlMruad  oflovr. — The"  acknowledgr- 
ment  of  the  execution  of  a  contract 
with  a  building:  association,  void  be- 
cause taken  before  a  notary  who  is 
a  stockholder  therein,  cannot  be  re- 
formed or  corrected.  Bexar  Bldg.. 
etc..  Assoc.  v.  Heady,  21  Tex.  Ctv.  A- 
.154,  50  SW  1079.  67  SW  583. 

[dl  Alteratloii  with  oonsent  of 
partlH  before  OeUTWr^An  altera- 
tion of  the  date  of  a  notary's  certifi- 
cate of  acknowledgment,  made  with 
the  consent  of  the  parties  to  the  in- 
■trument  and  before  delivery,  does 
not  affect  its  valldltr.  Miller  v.  Wil- 
Itama,  87  Colo.  34,  69  P  740- 

eSb  Del. — ^Hanson  v.  Cochran,  14 
Del.  184.  81  A  880. 

Xnd. — ^weathafer  v.  Patterson,  120 
Ind.  4B»,  22  NB  414,  1<  AmSR  830; 
Btott  v.  Harrison,  78  Ind.  17;  Jordan 
V.  Corey,  2  Ind.  886,  62  AmD  516. 
See  also  Westhafer  v.  Patterson,  120 
Ind.  459,  22  NB  414,  18  AmSR  830. 

Iowa. — Chlcaro,  etc,  R.  Co.  v. 
Lewis,  53  Iowa  Ifil.  4  NW  842. 

Miss. — ^Harmon  v.  Magee,  57  Miss. 
410. 

N.  T. — Camp  v.  Buxton.  34  Hun 
611.  See  also  Jackson  v.  Lewis,  13 
Johns.  504  [aft  17  Johns.  475]. 

fa]  In  Kcatookj  where  a  clerk  -In 
wrttfng  out  a  certificate  of  an  ac- 
knowledgment taken  by  a  deputy 
failed  to  set  forth  the  facts,  and  to 
Include  the  Indorsement  made  on  the 
deed  by  the  deputy,  all  of  which  ap- 
peared from  the  Instrument  Itself, 
and  which  it  was  his  duty  to  Include 
in  the  certificate  when  he  recorded  the 
instrument,  it  was  held  that  the  mis- 
take might  be  corrected,  as  the  clerk 
was  not  thereby  contradicting  his 
own  certificate  by  showing  that  he 
did  something  more  than  appeared 
from  the  record.  Ralston  v.  Moare, 
83  Ky.  571.  See  also  Walters  v.  Davis, 
2  SW  895;  McCormack  v.  Woods,  14 
Bush  78,  8  KyL  688;  Franklin  v. 
Becker.  11  Bush  696. 

"[b]  OnSMloa  to  BigB  oirtMioatis. 
Where  a  deed  properly  executed  and 
acknowledged,  save  that  the  officer  in 
taking  the  acknowledgment  failed  at 
the  time  to  sign  the  certificate  ap- 
pended thereto,  was  admitted  to 
record,  and  ten  months  afterward, 
the  oflloer,  discovering  his  omisalon, 
iDformed  the  grantor  of  the  fact,  and 
upon  ber  admission  that  she  had  ap- 


Kared  before  him  and  acknowledged 
appended  an  additional  certificate 
to  that  effect,  no  rights  of  third  par- 
ties having  intervened,  this  was  held 
allowable.  Harmon  v.  Magee,  67  Miss. 
410. 

[c1    Asalgameat    for    beaeflt  vt 

oxwdltonh — where  an  assignment  for 
the  benefit  of  creditors  was  properly 
acknowledged,  but  the  officer's  cer- 
tificate was  defective,  it  was  held  that 
the  officer  might  afterward  make  a 
proper  certificate,  and  that  the  as- 
signment, if  thereafter  recorded, 
became  effective  as  against  rights  ac- 
cruing subsequent  to  such  correction 
and  recording.  Camp  T.  Buxton,  84 
Hun  (N.  T.)  511. 

[d]  An  ofSoer  may  be  oonpaU^d 
to  oorreot  a  mistake  in  his  certificate 
and  make  It  conform  to  the  facts. 
Troy  Nat.  Bank  v.  Scrlven,  63  Hun 
375,  18  NTS  272. 

70.  Ala.— Carlisle  v.  Carlisle,  TS 
Ala.  642. 

Ky.-— Fltsgerald  v.  Mllllkln,  88  Ky. 
70. 

Mo. — ailbralth  v.  Oalllvan,  78  Mo. 
462. 

N.  C— Cook  V.  Pitman,  144  N.  C. 
530,  532,  67  SB  219,  119  AmSR  986 
[quot  Cjc}. 

Va. — ^Harrisonburg  First  Nat.  Bank 
T.  Paul,  76  Va.  694,  40  AmR  740. 

See  also  Chicago,  etc.,  R.  Co.  v. 
Lewis,  53  Iowa  101,  4  NW  842;  El- 
woodrv.  Klock,  13  Barb.  (N.  Y.)  60; 
McKellar  v.  Peck.  89  Tex.  881. 

[a]  Ou  who  nas  oertlfled  a  mar- 
ried woman's  aoknowledgmamt  of  her 
deed  cannot,  after  he  has  gone  out 
of  office,  corrfect  a  defect  in  the  Cer- 
tificate. Pltigerald  V.  Mllllken,  83 
Ky.  70;  Gllbralth  v.  Oalllvan,  78  Mo. 
452.  \. 

71.  Garth  v.  Fort,  15  Lea  (Tenn.) 
883;  Brlnkley  v.  Tomeny,  9  Baxt. 
(Tenn.)  276. 

[a]  BUnisd  womaa's  acikaowlsAr- 
meiit. — Under  Shannon  Code  S  3759, 
a  clerk  Is  empowered  to  correct  the 
certificate  of  a  married  woman's  ac- 
knowledgment to  conform  to  the 
facts,  and  the  correction  takes  effect 
as  between  the  parties  as  -of  the  date 
of  the  original  acknowledgment. 
Madden  V.  Mason,  108  Tenn.  194,  61 
SW  64. 

[b]  Power  axtends  to  notary  pab- 

llo, — Madden  v.  Mason,  106  Tenn. 
194,  61  SW  64;  Brlnkley  y.  Tomeny, 
9  Baxt.  (Tenn.)  276. 

[c]  Matnts  not  tttKOwgtcttn^ 

Tenn.  Code  i  2081,  allowing  the  clerk 
to  correct  any  "mistake  or  omission 
of  words"  in  the  certificate,  la  not 
retrospective  In  Its  operation.  P^ll 
V.  Roper,  3  Head  (Tenn.)  485.  See 
also  Stroud  v.  McDanlel,  1 2  Lea 
(Tenn.)  617;  Harrison  v.  Wade,  8 
Coldw.  (Tenn.)  505. 

78>  Orotenkemper  v.  Carver,  4 
Lea  <Tenn.)  876:  Vaughn  v.  Carlisle, 
I  Jm  (Tsnn.)  6IS. 


and  the  truth  of  the  correction  must  be  certified 
by  the  oath  of  the  officer  in  open  court."  Tlie 
amendment  relates  back  to  the  execution  of  the 
instrument  except  as  against  intervening  rights  of 
purchasers  and  creditors." 

235]  J>.  By  Becording  Officer.  A  recording 
officer  has  no  authority  to  correct  a  defective  certifi- 
cate of  acknowledgment  in  making  the  record 
thereof."  i 

236]  c.  By  Judicial  Proceedings— (1)  JnriB- 
dictlon  in  Equity.  A  court  of  equity  will  not,  under 
pretext  of  correcting  a  mistake,  make  a  valid  con- 
veyance of  ^  void  instrument.  And  so,  in  cases 
where  a  proper  acknowledgment  is  absolutely  essen- 
tial to  the  validity  of  an  instrument,  equity  has  no 
jurisdiction  to  correct  a  defective  certificate  of  ac- 
knowledgment so  as  to  make  it  conform  to  the 
facts.'*  Bat  where  the  acknowledgment  is  not 
essential  to  the  operative  force  of  the  instrument 

Garth  v.  Port,  15  Lea  (Tenn.) 


73. 

883 

[a]    The  grantor  oanaot  bs  called 

as  a  witness  to  disprove  the  truth  of 
the  amended  certificate.  Vaughn  v. 
Carlisle,  2  Lea  (Tenn.)  636. 

74,  Meadows  v.  Goanell,  122  Tenn. 
598,  133  SW  1109;  Madden  v.  Ma^on. 
106  Tenn.  194,  61  SW  54. 

[al  The  oath  may  be  mad*  before 
the  olark  of  the  court,  and  need,  not 
be  made  before  the  county  Judse. 
Meadows  v.  Gosnell,  123  Tenn.  59S, 
133  SW  1109. 

[h]  An  antry  on  tbs  mlnatos  of 
the  court  Is  not  necessary.  Meadows 
V.  Gosnell,  123  Tenn.  598,  133  SW 
1109;  Grotenkemper  v.  Carver,  4  I^a 
(Tenn.)  375. 

[c]  TlM  oath  may  be  shown  by  a 
owrtlfloate  by  tbs  olezk  of  the  court 
before  whom  the  oath  was  taken,  and 
need  not  be  shown  by  a  certified  copy 
of  court's  record.  Meadow  v.  Gos- 
nell. 128  Tenn.  698,  133  SW  1109. 

fd]  VlM  bnrOm  of  proof  Is  on  the 
person  claiming  under  the  corrected 
certificate  to  show  compliance  with 
the  statute  which  requires  that  the 
officer  shall  "In  open  Court"  make 
oath  "to  the  truth  of  such  correc- 
tion." A  corrected  certificate  was  held 
to  have  no  legal  eflleacy  where  It  was 
Bhown  merely  that  the  officer  ap- 
peared before  tbe  county  Judge  and 
took  oath  that  he  was  the  person  who 
took  the  acknowledgment  and  there- 
upon made  the  correction.  Madden  v. 
Mason,  106  .Tenn.  194,  61  SW  64. 

75.  Madden  v.  Mason,  106  Tenn. 
194,  61  SW  54:  Stroud  v.  Mct>anlel. 
12  Lea  (Tenn.)  617;  Grotenkemper  v. 
Carver,  9  Lea  (Tennj  280;  Harrison 
V.  Wade,  8  Coldw.  (Tenn.)  605. 

Te.  Newman  v.  Samuels,  17  Iowa 
628. 

77.  See  Reformation  of  Instru- 
ments [34  C^O  926]. 
'  78.  Ala. — Coz  v.  Holcomb,  87  Ala. 
689,  6  S  309,  18  AmSR  79.  See  also 
Griffith  V.  VentresB,  91  Ala.  366,  8  S 
812,  24  AmSR  918,  11  LRA  19S. 

Cal. — Judson  v.  Porter,  53  Cal.  482; 
Bours  V.  Zacharlah,  11  Cal.  281,  70 
AmD  779;  Barrett  v.  Tewksbury,  9 
Ca).  13;  Selover  v.  American  Russian 
Commercial  Co.,  7  Cal.  266.  See  also 
Leonls  v.  Lassarovlch,  56  Cal.  62, 

111.— .Stodalka  v.  Novotny,  144  lU. 
126,  33  NB  684;  Llndlty  v.  Smith,  68 
III.  260;  Johnston  v.  Dunavan,  17  111. 
A.  69. 

Iowa — Heaton  v.  VYybergar,  88 
Iowa  186.  ■ 

Md.— Gebb  V.  Rose.  40  Hd.  887. 

Mo.— Miller  v.  Powell,  68  Mo.  252; 
Wannall  v.  Kent,  61  Mo.  160;  Chauvln 
V.  Wagner,  18  Mo.  681. 

N.  T.— Leavltt  V.  Thornton,  123 
App.  Dlv.  683,  108  NTS  162. 

Eng.— Matter  of  Millard.  6  C.  B. 
753,  67  ECL  753,  136  Beprlnt  1075. 

[a]  A  ooav^aiioo  by  a  marrtod 
wonai^  void  because  of  a  defective 
certlflcate  of  ukpowledgmant,  cauuot 
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it  seems  that  equity  ma;  eoneet  a  mistake  in  the 
certificate.™ 

237]  (S)  jQriadictlon  Btatate.  Under  the 
statutes  of  some  states,  where  an  acknowledgment 
has  been  properly  taken  bat  defectively  cer- 
ti^ed,  the  certificate  may  be  reformed  in  a  pro- 
ceeding brought  for  that  purpose  so  ay  to  make  it 
state  tiie  facts  etHTeetly;"  bat  such  statutes  apply 
(mly  to  eases  where  the  act  of  taking  the  acknowf- 
ed^ent  has  been  properly  performed  and  the  only 


be  made  valid  by  correcting  the  cer- 
tificate. Selover  v.  American  Russian 
Commercial  Co..  7  Cal.  266:  Llndley  v. 
Smith.  68  111.  260.  Allter  since  the  act 
of  March  27,  18S9,  makinv  acknowl- 
edgment not  essential  to  the  validity 
of  a  conveyance  by  a  married  woman. 
Bradshaw  v.  AtktDS,  110  UI.  t2t; 
Keaton  v.  Prybereer,  38  Iowa  186; 
Wannall  v.  Kem,  61  Mo.  160;  Chauvin 
V.  Wagner,  18  Mo.  631;  Jones  v.  Poi^ 
ter,  Jeff.  (Va.)  62:  Matter  of  Mfllard. 
5  C.  B.  768,  67  ECL.  763,  136  Reprint 
1075. 

[b]  A  eonvmuto*  of  a  homwtMa 

cannot  be  validated  by  correcting  a 
defective  certificate  of  acknowledg- 
ment. Stodalka  v.  Novotny.  144  III. 
125,  33  NG  634;  Johnston  v.  Dunavan, 
17  III.  A.  69. 

[c]  MfMttlT*  Mcoutlon  of  vtatn- 
tory  power. — ^The  officer.  In  taking 
the  acknowledgment,  acts  under  a 
statutory  power,  and  a  court  of  equity 
cannot  aid  the  defective  execution  of 
such  a  power.  Miller  v.  Powell,  63 
Mo.  252:  Leavltt  v.  Thornton,  123 
App.  Dlv.  683,  108  NTS  162. 

[d1  Co«tK  eauot  MthovlM  nrw 
certUlMbt*.— Where  the  certiflcate  of 
a  married  woman's  acknowledrment 
was  lost  before,  it  had  been  filed,  It 
was  held  that  the  court  had  no  power 
to  authorize  the  officer  to  make  a  new 
one.  In  re  A  Married  Woman,  L.  R. 
2  C.  P.  510. 

[e]  a«tt»May  ffrantor  to  exwrnte 
pwfirt  oOMyyaiie*. — Where  a  grant- 
or, a^reelnr  to  convey  In  fee  by  war- 
ranty deed,  executed  a  deed  contain- 
ing a  defectlv*  acknowledgment,  a 
Judgment  compelling  him  to  execnte 
a  perfect  cMmveyanee,'  In  effect  re- 
qulrlnic  a  reaeknowledgment,  1b  prop- 
er, lieavltt  v.  Thornton.  123  App. 
Dlv.  683,  108  NTS  1«2. 

n.  Simpson  V.  HontKomery,  K 
Ari{.  3«6,  99  AmD  2S8:  ^wdshaw  V. 
Atkins.  110  111.  32S. 

[ai  A  AafMlIn  ewtMeata  nar  1w 
•hnmA*  to  eoBf  ozm  to  tt*  tnrth  In  a 
proper  proceeding,  and.  perhaps,  sum- 
marily, by  motion,  when  all  neces- 
sarv  parties  are  present."  Wynne  v. 
Small.  102  N.  C.  133.  8  SE  912. 

[hi  Where  married  woman  mar 
coBT«T  M  femo  sole^— Since  the  Il- 
linois act  of  March  27.  1869.  whereby 
the  acknowledgment  Is  made  a  non- 
essential to  the  validity  of  a  married 
woman's  deed,  equity  will  reform  her 
deeds  the  same  as  If  she  were  sole. 
Bradshaw  v.  Atkins,  110  III.  323. 

fcl  Ottoer  mlsdasezHtlng  Umsolf. 
— Where  a  deed  was  acknowledged 
before  a  commissioner  of  deeds  for 
one  state,  who  was  also  a  commis- 
sioner for  another  state,  and  who  In- 
advertently signed  as  a  commi»loner 
of  deeds  for  the  wrong  state,  equity 
will  relieve  against  the  mistake, 
flimpfion  V.  Montgomery,  25  Ark.  865, 
99  AmD  228. 

[d]  OorreoUou,  although  mistake 
not  allefed. — Where  the  clerk.  In 
writing  out  his  certificate  to  the 
mortgage  deed  of  a  married  woman, 
has  by  mistake  failed  to  Include  the 
deputy's  memorandum  of  acknowl- 
edgment, the  chancellor  may  permit 
the  mistake  to  be  corrected,  although 
the  mortgagee,  in  suing  to  enforce 
bis  lien,  does  not  allege.  In  terms, 
that  the  failure  of  the  clerk  to  Include 
(he  Indorsement  was  by  mistake, 
facts  showing  that  this  must  have 
been  the  case  being  stated,  and  all 
proper  relief  being  asked.  Chaney  t. 


American  German  Nat.  Bank,  5 
651,  9  KyL  521. 

80.  Cal. — Danglarde  v.  El  las,  8  0 
Cal.  65,  22  P  69;  Hutchinson  v.  Alns- 
worth.  73  Cal.  462,  16  P  82,  2  AmSR 
823 ;  Hutchinson  v.  Alnsworth,  «S 
Cal.  286;  Wedel  v.  Herman,  69  Cal. 
607. 

Ida, — Booth  Mercantile  Co.  v.  Mur- 
phy, 14  Ida.  212,  93  P  777;  Bunnell, 
etc.,  Inv.  Co.  v.  Curtis,  6  Ida.  652, 
51  P  767. 

Ky. — Edmunds  v.  Leavell.  8  SW 
134;  Ralston  v.  Moore,  83  Ky.  671. 

Oh. — Ktlboum  T.  Fury,  26  Oh.  St. 
153. 

Pa. — Spencer  v.  Reese,  165  Pa.  168, 
30  A  722:  Hand  v.  Weldner,  161  Pa. 
362,  26  A  38;  Cressona  Sav.  Fund, 
etc..  Assoc.  V.  Sowers,  134  Fa.  364. 
19  A  686. 

S.  D. — Cannon'  v.  Demlng,  3  S.  D. 
421,  53  NW  863. 

Tex. — Downs  v.  Peterson,  45  Tex. 
Civ.  A.  136.  90  SW  751;  Sllcock  v. 
Baker.  25  Tex.  Civ.  A.  608,  61  SW  939. 

[a]  The  aoknowledgment  of  a 
narried  woman,  correctly  made,  but 
defectively  certified,  may  be  re- 
formed; Under  such  statutes.  Bun- 
nell, etc.,  Inv.  Co.  v.  Curtis,  6  Ida.  652, 
51  P  767;  Downs  v.  Peterson,  45  Tex. 
Civ.  A.  135.  99  SW  761. 

[b]  Omission  to  certify  separate 
examlnatlou  of  married  woman. — 
Under  the  act  of  1857  a  certificate  In 
which  the  officer  by  mistake  omitted 
to  certify  the  separate  examination 
of  a  married  woman  could  be  cor- 
rected by  the  court.  Kllboum  v. 
Fury,  26  Oh.  St.  153. 

[c]  Aolmowledginent  befoM  waur 
thorlaed  oAoer^— where  a  married 
woman  by  mistake  acknowledged  her 
deed  before  an  officer  not  autnorlzed 
to  act,  and  he  omitted  to  show  in  his 
certificate  a  substantial  compliance 
with  all  the  material  matters  required 
by  statute.  It  was  held  that  the  cer- 
tificate might  be  corrected.  Dengen- 
hart  V.  Cracraft,  86  Oh.  SL  549.  See 
also  Koltenbrook  v.  Cracraft,  88  Oh. 
St.  584. 

[d]  OertUtaato  of  wmzesUMit  ao- 
tarr^Where  a  'nonresident  notary 
failed  to  attach  a  proper  certiflcate 
to  an  acknowledgment  for  the  reason 
that  he  was  not  aware  of  the  pro- 
visions of  the  statutes  of  Idaho,  but 
it  clearly  appeared  that  the  acknowl- 
edgment was  taken  In  substantial 
compliance  with  such  statute,  the 
court  will'  enter  a  decree  reforming 
the  certificate  to  conform  to  the 
statute.  Booth  Mercantile  Co.  v. 
Murphy,  14  Ida.  212,  93  P  777. 

[ej  Btatate  not  retroactlTei. — No 
action  can  be  maintained  under  Civ, 
Code  S9  1202,  1203.  to  correct  a  de- 
fective notarial  certiflcate  of  acknowl- 
edgment of  a  wife's  deed,  made  prior 
to  the  enactment  thereof.   Judson  v. 


Porter,  53  Cal.  i82. 

[f}  Kxoeption  as 
befor 


of 


to  suite  begun 

act. — The  act  of 


passage 

May  25,  1878,  authorizes  the  courts 
to  reform  defective  acknowledgments 
to  deeds,  and  provides  that  it  shall 
not  apply  where  "sulta  have  already 
been  commenced"  to  recover  the  real 
estate  conveyed  by  the  instrument  to 
which  the  defective  a^novledgment 
Is  attached.  It  was  held  that  the 
proviso  referred  to  suits  begun  before 
the  passage  of  the  ^ct,  and  that  a 
bill  for  reformation  of  an  acknowl- 
edgment to  a  lease  was  within  the 
act,  although  ejectment  was  brought 
for  the  leased  property  before  the 


defect  lies  in  the  certifleate,*^  and  if  the  aeknowle^ 
ment  was  not  taken  according  to  law  no  relief  can 
be  afforded."  The  proceeding  most  be  a  direct  one 
broi^^ht  for  the  purpose  of  obtainii^  sndi  retief,** 
in  the  court  designated  by  the  statate  as  the  proper 
forum,**  and  wi&in  the  time  limited  statute."* 
It  may  be  instituted  by  any  one  interested  in  the 
relief  sought,"*  joining  as  parties  any  persons  vho 
would  be  affected  by  the  proposed  correction.^  It 
has  been  held  not  necessaTy  that  the  parties  should 

SW  filing  of  the  bill  but  after  the  nasoage 
of  the  act.  Manufacturers'  Natural 
Oas  Co.  T.  Douglass,  ISO  Fa.  188,  IS 

A  630. 

81.  Carney  v.  Hopple,  17  Oh.  St. 
89;  Spencer  v.  Reese.  166  Fa.  168,  80 
A  722:  Johnson  v.  Taylor,  60  Tex. 
360;  Sllcock  v.  Baker,  26  Tex.  Civ.  A. 
508,  61  SW  989. 

88.  Carney  ^v.  Hopple,  17  Oh.  St. 
39;  Johnson  v.  Taylor,  60  Tex.  360; 
Sllcock  v.  Baker.  25  Tex.  Civ.  A.  608. 
61  SW  939;  Bexar  Bldg..  etc.,  Assoc. 
v.  Heady.  21  Tex.  Civ.  A.  164,  50  SW 
1079,  67  SW  588. 

83.  -  Bunnell,  etc.,  Inv.  Oo.  v.  Cur- 
Us,  6  Ida.  652.  61  F  767. 

84.  Bunnell,  etc.,  Inv.  Co.  v.  Curtis, 
5  Ida.  662,  61  P  767  (district  court): 
Cannon  v.  Demlng,  3  S.  D.  421,  68 
NW  863  (dUtrlct  court). 

85.  See  Norton  v.  Davis,  83  Tex. 
32,  18  SW  480. 

[a]  Texas  statute* — Under  Rev. 
St.  art  3368,  a  party's  right  to  have 
a  certiflcate  of  acknowledgment  re- 
formed in  a  legal  proceeding  Is  barred 
after  four  years.  Norton  v.  Davis,  83 
Tex.  32,  18  SW  430;  Klmmey  v.  Ab- 
ney.  (Civ.  A.)  107  SW  885:  Veeder  v. 
ailmer,  47  Tex.  Civ.  A.  464,  106  SW 
■331;  Kopke  v.  Votaw,  (Civ.  A.)  9fr 
SW  16;  Starnes  v.  Beitel.  20  Tex.  Civ. 
A.  524.  60  SW  202;  McKlnney  v.  Rod- 

Sers,  (Civ.  A.)  29  SW  407;  Stone  v. 
ledge,  (Civ.  A.)  24  SW  697  [aff  87 
Tex.  49.  26  SW  1068.  47  AmSR  661.^ 
A  proceeding  to  correct  an  acknowl- 
edgment is  barred  by  the  ft»ur-year 
statute  when  pleaded,  even  as  between 
the  original  parties,  and  notwith- 
staqding  nonresldence  of  the  grant- 
ors. Veeder  v.  Gilmer,  47  Tex.  CIt:  A. 
464,  105  SW  881. 

rb]  WhaM  ooutltatM  a  wrtOelwt 
flllng  of  the  petition  to  prevent  the 
running  of  the  statute  against  the 
relief  see  Taylor  v.  SllUman,  48  Tex. 
dv.  A.  286,  108  SW  1011. 

[o]  The  statato  of  UadtatlOns 
mui  be  pleaded  In  order  to  be  avail- 
able. Veeder  v.  Gilmer,  47  Tex.  CiT. 
A.  464,  105  SW  331; 

[dl  Parol  evUenee  as  eozrsotton. 
— Evidence  that.  In  the  notary's  cer- 
tificate of  a  married  woman's  ac- 
knowledgment to  a  deed,  the  words 
"having  the  same  fully  explained  to 
her  by  me"  were  originally  written 
In  the  body  of  the  certiflcate  by 
interlineation,  but  were  afterward 
erased  by  mistake,  and  that  the  no- 
tary did  in  fact  comply  with  the  stat- 
ute, was  in  effect  a  correction  of  the 
certificate,  and  could  not  be  permitted 
four  years  after  the  acknowledgment 
was  made.  Ktmmey  v.  Ahney,  (Tex. 
Civ.  A.)  107  SW  886. 

[e]  Prior  to  the  enatrtmeat  of  the 
four-year  statute  limiting  actions  to 
correct  defective  acknowledgments, 
the  fact  that  a  deed,  properly  ac- 
knowledged by  a  married  woman,  did 
not  hear  a  proper  certiflcate,  could 
be  shown  by  parol  at  any  time,  and 
the  statute  simply  excludes  such 
proof  after  four  years  from  the  date 
of  the  certificate,  and  then  only  in 
case  it  is  Invoked.  Veeder  v.  Gilmer, 
47  Tex.  Civ.  A.  464,  105  SW  331. 

86.  Hutchinson   v.  Ainsworth,  68 
Cal.  286;  Wedel  v.  Herman.  59  Gal. 
507:  C:annon  v.  Demlng,  3  S.  D.  42t. 
58  NW  863.    See  also  Danglarde' 
Ellas,  80  Cal.  65,  28  P  69. 

87.  BCanufacturers*  Mattiral  Gas 
Co.  v.  Douglass,  130  Pa.  283.  18  A  630 
(holding  that  under  the  Pennsylvania 
act  of  May  26.  187&  In  _a  suit  .fw 
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be  personally  served  with  process.''  The  moving 
party  must  plead  the  facts  ahowing  his  rizht  to  the 
yelief  claimed"*  and  demand  such  relief  in  his  plead- 
ing.'^  Where  the  answer  to  a  bill  asking  reforma- 
tion of  a  certificate  in  certain  respects  alleged  by 
Tay  of  defense  that  a  certain  other  portion  of  the 
certificate,  as  to  which  no  reformation  was  sought, 
was  untrue,  it  was  held  to  be  not  responsive  to  the 
bill,  and  insufficient,*^  An  unequivocal  denial  of 
the  allegation  that  the  acknowledgment  was  prop- 
erly taken  puts  upon  the  party  alleging  such  fact 
the  burden  of  proving  it,*'  and  unless  such  fact  is 
shown  by  a  preponderance  of  the  evidence  the 
esrtifieate  will  not  be  reformed.^  Where  the  ac- 
knowledgment was  tf^en  in  conformity  with  the 
substtmtial  requirements  of  the  statute,  and  the 
facta  actually  existed  which  would  have  enabled 

nformatlon  of  an  acknowledgment  to 
a  lease,  a  claimant  under  a  second 
lease  Is  a  proper  party  to  the  bill). 
'  [a]  Ofllosr  not  asMMazr  flefsnd- 
anti-  In  a  snit  for  reformation  .of  a 
certificate  of  acknowledgment  the 
notary  who  took  the  acknowledgment 
Is  not  a  necessary  party  defendant. 
HutcUoaon  t.  Alnsworth,  7S  Cal.  462. 
16  P  81,  I  AmSR  823. 

88.  Veedar  v.  Oilmer,  47  Tex.  Civ. 
A.  464.  106  SW  881  <BO  holding  upon 


the  officer  to  have  attached  the  proper  certificate  of 
acknowledgment,  the  court  should  decree  the  cor- 
rection of  such  wrtificate  so  as  to  comply  with  the 
statute,**  unless  such  relief  would  pr^udice  inter- 
vening rights  of  third  persons  without  noti«e."» 

238]  2.  Beaoknowladcment— a.  In  OenenO. 
As  between,  the  parties  and  persons  having  no 
greater  equities  a  defective  ai^owle^iment  may 
be  cured  by  a  reacknowledgment  of  the  instrameDt 
in  due  form  and  properly  certified.*"  Such  reac- 
knowledgment amounts  to  a  redelivery,*'  and  wUl 
relate  back  to  the  date  of  the  original  delivery  of 
the  instrument,**  although  where  rights  of  third 
persons  have  vested  between  the  time  of  the  or^nal 
execution  and*  the  reacknowledgment  they  cannot 
be  affected  adversely  by  snefa  reacknowle^ment** 
If  the  first  acknowledgnwat  was  In  faet  valid, 


the  ground  that  the  Judgment  In  an 
action  to  correct  a  defective  acknowl- 
edgment of  a  deed  on  which  title  to 
land  depends  directly  affects  title  to 
the  land  and  determines  its  status). 
8».   K<4>ke  V.  Votaw,  (Tex.  Civ.  A.) 

«  SW  isT 

aa  Kopke  V.  Votav^  (Tex.  Civ.  A.) 
96  SW  IS;  Hurst  v.  Finley,  22  Tex. 
Clv.  A.  606,  66  SW  888. 

81.  CresBona  Sav.  Fund,  etc..  As- 
soc. T.  Sowers,  184  Pa.  364.  18  A  686. 

92.  Hand  v.  Weldner,  161  Pa.  862, 
35  A  38. 

Ca]  Aeta  and  deolarsUons  of  ao- 
knowledger  admtssll^le. — In  an  action 
brought  under  the  act  of  April  17, 
1857,  to  correct  a  mistake  in  the 
certificate  of  a  married  woman's 
acknowledgment,  her  acts  and  decla- 
rations at  the  time  of  and  after  the 
execution  of  the  Instrument  in  relation 
thereto  are  admissible  In  evidence. 
Kllboum  V.  Fury,  26  Oh.  St.  158. 

93.  Spencer  v.  Reese,  165  Pa.  168, 
SO  A  722;  Hand  v.  Weldner,  151  Pa. 
862.  26  A  38. 

[a]  Ofliosz*B  testimony  snffldsnt. 
~In  an  action  to  reform  a  defective 
certificate  of  acknowledgment  of  a 
mortgage,  the  notary  who  took  the 
acknowledgment  testified  explicitly  to 
Uie  observance  of  all  the  requisites 
to  a  valid  acknowledgment  and  to  the 
mistake  In  attaching  the  defective 
certificate.    This  was  held  sufficient 

io  sustain  a  decree  of  reformation, 
lutchlnson  v.  Alnsworth,  73  Cal.  452, 
16  F  82,  2  AmSR  823. 

1  Bvidenoe  lield  Inpofllcisnt^^ 
Code  t  2082  (Mllliken  &  V.  Code 
Shannon  Code  !  3759)  declares 
that  omissions  In  the  certificate  of 
privy  examination  of  a  married  wom- 
an, taken  on  the  execution  of  a  deed 
t>y  her,  may  be  corrected  on  the  ap- 
plication of  either  party,  the  officer 
teeing  the  examination  'hnaking  oath 
in  open  court  to  the  truth  of  such 
correction."  It  was  held  that  the 
quoted  clause  was  mandatory,  and 
that  the  burden  of  showing  compli- 
ance with  It  was  on  the  party  seeking 
the  benefit  of  the  correction,  and  that 
a  finding  that  a  notary  appeared  be- 
fore the  county  Judge,  and  Identified 
himself  by  oath  as  the  person  who 
previously  took  a  wife's  acknowledg- 
pient,  and  thereupon  made  the  necea. 
sary  corrections,  did  not  show  a  com- 
pliance with  the  statute,  as  it  did  not 
show  that  the  oath  was  made  "In 
open  oourt,"  nor  that  he  swore  to  the 
'truth  of  the  correction."  Madden 
r.  U««on.  106  Tenn.  194,  61  SW  64. 
<1)    A  husband  and  wife  exeoutea  a 


[b] 

(IS  Co 

i  S8»«: 


power  of  attorney  authorising  the 
grantee  therein  to  convey  real  estate. 
The  certificate  of  acknowledgment  of 
the  wife  was  defective  because  the 
officer  failed  to  certify  that  the  in- 
strument was  explained  to  her.  The 
.officer  testified  that  he  knew  the  law 
regulating  acknowledgments,  and  that 
he  believed  that  he  complied  with  the 
law  in  taking  the  acknowledgment, 
although  he  had  no  recollection  of  the 
transaction.  This  was  held  not  to  re- 
quire the  court  to  correct  the  certifi- 
cate. Downs  V.  Peterson,  46  Tex.  Civ. 
A.  135.  99  SW  751. 

•4.  Booth  Mercantile  Co.  V.  Mur- 
phy, 14  Ida.  2X2,  93  P  777. 

'  85.  Stewart  v.  Dampman,  4  Pa. 
Super.  540  (holding  that  under  the 
act  of.May  25,  1678.  a  court  of  equity 
will  not  correct  a  defect  in  the  ac- 
knowledgment of  a  mortgage  when 
the  rights  of  third  parties  without 
notice  have  Intervened). 

[a]  A  stranger  to  uie  suit  is  not 
affected  by  a  decree  obtained  for  the 
purpose  of  obviating  a  defect  in  the 
acknowledgment  of  a  deed.  Connell 
V.  Galllgher.  36  Nebr.  749,  56  NW  229 
laJT  reh  39  Nebr.  793.  58  NW  438]. 

96.  U.  S.— Riggs  V.  Boylan,  20  F. 
Cas.  No.  11,822,  4  BIbs.  445. 

Ala. — ^Vancleave  v.  Wilson,  75  Ala. 
887;  Cahall  v.  Citizens'  Mut  Bldg. 
Assoc.,  61  Ala.  232. 

Ky.— Buford  v.  Guthrie,  14  Bush 
677. 

Oh,— -Newell  v.  Anderson,  7  Oh.  St.  12. 

R.  I. — Sullivan  v.  Chambers,  18  R. 
I.  799,  31  A  167. 

.'Tex.— Masterson  v.  Harris,  37  Tex. 
Civ.  A.  145,  88  SW  428;  Halbert  v. 
Bennett,  (Civ.  A.)  26  SW  913;  Hal- 
bert V.  Hendrix,  (Cly.  A.)  26  SW  911. 

W.  Va. — McMullen  v.  Eagan,  21  W. 
Va.  233. 

See  Boe  v.  Howland,  8  Cow.  (N.  T.) 
277,  18  AmD  445;  Rldabock  v.  Levy, 
8  Paige  (N.  T.)  197,  35  AmD  682. 

[a]  AeknowleOgiaent  taken  by 
grnior, — ^Where  the  grantee  himself 
took  the  grantor's  acknowledgment, 
waiving  her  homestead  right  In  the 
property  conveyed,  and  suMequently, 
with  his  attorney  and  a  notary,  called 
on  the  grantor,  who.  In  their  pres- 
ence, admitted  her  signature  to  the 
deed,  and  that  she  bad  given  It  In 
good  £aith.  Intending  at  the  time  to 
convey  her  homestead  interest,  the 
acknowledgment  taken  by  the  notary 
at  that  interview,  certifying  to  the 
waiver  and  release  of  the  grantor's 
homestead  rights,  was  valid,  and 
could  not  be  Impeached  by  the  evi- 
dence of  the  grantor.  Brady  t.  Cole, 
164  111.  116,  46  NB  438. 

[b]  Xaacknowledgmeat  after  oom- 
menoement  of  action. — A  deed  pur- 
Itortlng  to  convey  land  In  the  state, 
acknowledged  In  1872  In  the  state  of 
New  York,  before  a  commissioner  for 
the  commonwealth  of  Virginia  in  the 
state  of  New  York,  recorded  In  West 
Virginia,  in  the  county  In  which  the 
land  lies,  and  reacknowledged  before 
an  ofRcer  oompstent  to  take  acknowl- 
edgments of  deeds  conveying  lands 


situated  In  the  state,  after  the  com- 
mencement of  the  action  in  whl<^  lu 
use  was  desired  as  evidence,  was  ad- 
missible between  the  parties  thereto, 
and  all  other  persona,  except  subse- 
quent purchasers  claiming  the  land 
and  creditors  seeking  to  charge  it 
under  the  same  title.   Webb  v.  RItter, 

60  W.  Va.  198,  64  SE  484.  See  also 
Buford  V.  Outhrie,  14  Bush  (Ky.)  677. 

[c]  Acknowledgment  oatslde  of 
Stat*. — ^Wbere  a  deed  to  lands  located 
In  Georgia  was  executed  In  Mlsslsa- 
Ippl  In  1900,  attested  by  only  one  wit- 
ness, but  in  1901  the  maker  acknowl- 
edged the  deed  In  Mississippi  before 
two  witnesses,  one  of  whom  was  a 
notary  public,  who  attached  his  seal 
to  his  attestation.  It  was  held  that, 
under  Van  Epps  Code  Suppl.  9  61S4, 
the  Instrument  was  entitled  to  record 
In  the  state,  and  was  admissible  in 
evidence  In  a  trial  involving  title  to 
the  land  conveyed.  Vizard  v.  Moody, 
119  Qa.  918,  47  SB  848. 

[d]  «ea ckn owledgment  of  appeal 
hond^-The  objection  that  an  appeal 
bond  was  not  acknowledged  before  an 
authorized  officer  being  merely  tech- 
nical, the  court  will  retain  the  appeal 
and  permit  the  bond  to  be  properly 
acknowledged  oipon  the  usual  terms, 
if  a  dlsnilssal  would  sacrifice  any 
substantial  right  of  the  appellant; 
but  not  when  the  appeal  itself  rests 
OR  merely  technical  grounds.  Rlda- 
bock V.  Levy,  8  Paige  (N.  T.)  197, 
36  AmD  682. 

[e]  ntstnmwnt  not  exsouted  to 
euro  defect. — ^Where  a  husband  and 
wife  executed  a  deed  of  trust,  reciting 
their  Inability  to  pay  a  mechanic's 
lien  on  their  homestead,  that  the  lien 
was  duly  executed  and  recorded,  and 
that  the  deed  was  given  In  consider- 
ation of  an  extension  of  the  debt,  it 
was  held  that  such  instrument  did  not 
cure  a  defect  In  the  acknowledgment 
to  the  mechanic's  lien,  since  It  was 
not  executed  for  that  purpose. 
Stames  v.  Beltel,  20  Tex.  Civ.  A.  624, 
50  SW  208. 

97.  Brady  v.  Cole,  164  HI.  116,  4S 
NB  438:  Roanes  v.  Archer.  4  Leigh 
(81  Va.)  650;  E^ppes  v.  Randolph,  2 
Call  (6  Va.)  12B;  McMullen  v.  Fagan, 
21  W.  Va.  233.    See  Morris  v.  Linton, 

61  Nebr.  537,  85  NW  565;  Masteraon 
V.  Harris,  37  Tex.  Civ.  A.  145,  83  SW 
428. 

98.  Vancleave  v.  Wilson,  78  Ala. 
387;  Cahall  v.  Citizens'  Mut.  Bldg. 
Assoa.  61  Ala.  232;  Webb  v.  RItter, 
60  W.  Va.  193,  64  SB  484. 

99.  Ala.— Parks  v.  Bamett.  104 
Ala.  438,  16  S  136;  Richardson  v. 
Woodstock  Iron  Co.,  80  Ala.  266,  8  S 
7.  8  LRA  848:  Smith  v.  Pearce.  85 
Ala.  264,  4  8  616.  7  AmSR  44. 

Cal. — Durfee  v.  Oarvey.  66  Cal.  404, 
4  P  377. 

N.  T. — Jackson  v.  Stevens,  16 
Johns.  110. 

W.  Va.— Webb  V.  RItter,  60  W-  Va. 
193.  64  SE  484. 

Ont.— Seattle  v.  Uutton.  14  arant 
Ch.  (U.  C) 
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the  making  of  a  Bubseqa«at  one  will  not  impair  its 

force.^ 

Here  admission  to  officer.  Where  a  certificate  of 
a  wife's  Bcknowledgment  of  a  deed  conveying  the 
homestead  was  false,  in  that  she  never  appeared 
and  acknowledged  it,  the  defect  was  not  cured, 
even  as  to  her,  by  the  fact  that,  after  the  delivery 
and  record  of  the  deed,  at  a  time  when  it  was  not 
in  the  notary's  hands,  he  met  her  alone  and  in  conver- 
sation secured  an  admission  from  her  that  she  did 
acknowledge  the  signing  and  execution  of  the  deed.^ 

Cal. — Landers 


1.   Ballard  t.  P«nT,  28  Tex.  S47. 

a.  Taseen  t.  Green,  (Tex.  Civ.  A.) 
140  SW  8X4. 

9.  arUffml  MfemnrMlffiiMM  fer 
wife  after  dMlk  vi  Inwlnaa  see 
Bupra  I  186. 

BattaoatUm  ^  wU*  of  muwkaowl- 
•«««d  or  defvettv^  aoknowledffed  la- 
•tanunea*  see  supra.  iS  S7,  38,  $3,  64. 

4.  RisKB  V.  Boylan,  20  F.  Cas.  No. 
11,822,  4  Biss.  446;  Do«  t.  Howland, 
8  Cow.  (N.  T.)  277,  IS  AmD  44B; 
Coal  Creek  Mln.  Co.  v.  Heck.  16  Lea 
(Tenn.)  497;  BreltllDS  T.  Chester,  88 
Tex.  686,  32  BW  637  frev  (Civ.  A.)  30 
SW  4641. 

Ua]  xwo  oertUloates  toffetby  nif- 
•afc — ^Where  a  deed  was  acRnowI- 
edged  by  husband  and  wife  In  1916, 
but  the  acknowledgment  was  defec- 
tive aa  to  the  wife,  and  In  1S29  she 
again  acknowledged  it  In  the  proper 
manner,  and  the  certlflcate  thereof 
was  written  on  the  same  sheet  of 
paper  as  the  flrst  certificate.  It  was 
held  that  the  two  together  were  suf- 
flcient.  Newell  v.  Anderson,  7  Oh. 
St.  12. 

[bl    Meed  not  M-slya  lastronieat 

— wnere,  after  the  death  of  the  hus- 
band, the  wife  reacknowledged  a  deed 
executed  by  her  during  the  coverture. 
It  la  not  necessary  tnat  she  should 
re-sign  the  same;  it  Is  sufficient  that 
she  acknowledge  It  to  be  her  deed. 
RIggs  V.  Boylan,  20  F.  Cas.  No.  11,822, 
4  BTss.  >45. 

[c]  Omission  of  recital  of  ab- 
senc«  of  desire  to  retracrk — Where  the 
acknowledgment  of  a  deed  by  a  mar- 
ried woman  did  not  contain  a  state- 
ment "that  she  did  not  wish  to 
retract  It."  it  was  properly  amended  by 
the  subseQuent  attachment  of  an- 
other acknowledgment  In  due  form. 
Masterson  v.  Harris,  (Tex.  Civ.  A-) 
13  SW  428.  Necessity  of  recital  see 
supra.  I  217. 

tdT  Tkft  XsBtookr  Mt  of  1881 
provided  for  perfecting  the  deeds  of 
married  women  by  reacknowledg- 
ment,  and  privy  examination,  and  by 
suit  in  chancery,  in  which  there  must 
be  proof  of  her  execution  of  the  deed 
ana  of  seven  years'  possession  under 
It.  Applegate  v.  Oracy,  9  Dana  216. 

0.   See  the  following  eases: 

U.  a— Smith  T.  dale,  144  V.  8.  S0», 
12  set  674.  »»  Ij,  as.  621  (Dakota 
statute);  Carpenter  v.  Dexter,  8 
WalL  BIS.  19  U  M.  426  (minols 
statute);  Webb  v.  Den,  17  How.  576, 
IS  1m.  ed.  86  (Tennessee  statute); 
Denn  ▼.  Retd,  10  Pet.  624,  9  L.  ed. 
S19  (Tennessee  statute);  Blackwell  v. 
Patton,  7  Cranch  471,  8  L.  ed.  408 
(Tennessee  statute):  Gillespie  v. 
Reed,  10  F.  C^.  No.  5,436,  3  McLean 
377:  Raverty  v.  Fridge,  20  F.  Cas.  No. 
11,586,  3  McLean  230  (Ohio  statute). 

AriE. — CostellO  v.  Graham,  9  Arlx. 
257,  80  P  336. 

Ark. — Sledge,  etc.,  Co.  v,  Cralft  87 
Ark.  871,  112  SW  892;  Farmers'  Sav., 
eta.  Assoc.  v.  Berger,  70  Ark.  613.  69 
SW  57;  Seawel  v.  Dlrst,  70  Ark.  166. 
60  SW  1068;  Steers  v.  Klnsey,  68  Ark. 
380,  68  SW  1050;  Shlrey  V.  Heath,  67 
Ark.  «17,  66  SW  1067;  Vllliamson  v. 
Lasarus,  66  Ark.  226,  49- SW  974,  74 
AmSR  9l:  Teer  v.  Faulkner,  16  SW 
119;  Bowden  v.  Bland,  63  Ark.  53,  13 
SW  420,  22  AmSR  179;  Johnson  v. 
Parker,  61  Ark.  419,  11  SW  S81; 
Apel  V.  Kelsey,  47  Ark.  413,  2  SW 
102;  Johnson  v.  Richardson,  44  Ark. 
365:  Ghreen  v.  Abraham.  42  Aric  420; 
ElUoK      Pearoa,  20  Ark.  608. 


V.  Bcdt<ML  it  Cal. 


893;  Wallace  v.  Moody,  26  Cal.  887. 

Conn. — ^Farrell  Foundry  v.  Dart,  2b 
Ccan.  876. 

D.  C— Hevner  v.  Matthews,  4  App. 
189. 

Fla^ — Summer  v.  Mitchell,  ,29  Via. 
179,  10  S  662,  30  AmSR  108,  14  IjRA 
816. 

Ul.— Logan  V.  Williams,  76  IIL  17S; 
Delninger  v.  McConnel,  41  111.  227. 

Ind.— Cole  V.  Wright,  70  Ind.  179; 
Steeple  v.  Downing,  60  Ind.  478; 
Maxey  v.  Wise,  26  Ind.  1;  Hornet  v. 
Dumbeck,  39  Ind.  A.  482,  78  NEl  691. 

Iowa. — Bresser  v.  Saannan,  112 
Iowa  720.  84  NW  920;  Collins  V.  Val- 
leau,  79  Iowa  626,  43  NW  284,  44  NW 
904;  Henderson  v.  Robinson,  76  Iowa 
60S,  41  NW  371:  East  v.  Pugh,  71 
Iowa  162,  32  piw  309;  Fogg  v.  Hol- 
comb,  64  Iowa  621,  21  NW  111:  Fer- 
guson V.  Williams,  58  Iowa  717,  13 
NW  49;  Scharfenburg  v.  Bishop,  35 
Iowa  60;  Newman  v.  Samuels,  17  Iowa 
S28;  Jones  v.  Berkshire,  15  Iowa  248, 
83  AmD  412;  Reynolds  v.  Kingsbury, 

15  Iowa  238;  Brlnton  v.  Seevers,  12 
Iowa  389. 

Kan. — Hell  v.  Redden,  38  Kan.  265, 

16  P  748. 
Mich. — Messenger    v.    Peter,  129 

Mich.  93,  88  NW  209:  Brooks  v.  Falr- 
chll4  36  Mich.  231;  Healey  v.  Worth, 
35  Mich.  166;  Brown  v.  McCormlck, 
28  Mich.  216;  Buell  v.  Irwin,  24  Mich. 
146;  Donahue  v.  Klaesner,  22  Mich. 
252;  Brown  v.  Cady,  11  Mich.  536. 

Minn. — German-American  Bank  v. 
White,  88  Minn.  471,  88  NW  361:  Tldd 
V.  Rlnes.  26  Minn.  201,  2  NW  497. 

Mo.— Wells  V.  Pressy,  105  Mo.  164, 
16  SW  670;  Olapen  v.  Hannavan.  72 
Mo.  648;  Smith  V/  Madison,  67  Mo. 
694 ;  PerguBOn  v.  Bartholomew,  67 
Mo.  212;  Crlspen  v.  Hannavan,  50  Mo. 
416;  Bishop  V.  Schneider.  46  Mo.  472, 
2  AmR  633;  Stevens  v.  Hampton,  46 
Mo.  404;  Alien  v.  Moss,  27  Mo.  354. 

Nebr. — ^Weeping  Water  v.  Reed,  21 
Nebr.  261,  31  NW  797;  Davis  v.  Hus- 
ton, 16  Nebr.  28,  16  NW  820. 

N.  M. — ^Armljo  v.  New  Mexico  Town 
Co.,  3  N.  M.  244.  6  P  709. 

N.  T. — ^Van  Winkle  v.  Conatantlne, 
10  N.  Y.  422  Faff  «  Hill  177J. 

N.  C— Cozad  V.  McAden,  148  N.  C. 
10,  61  8E  688;  Splvey  v.  Rose,  120  N. 
C.  163,  26  SB  7«;  Gordon  v.  Collett, 
107  N.  C.  362,  12  SS  882^  Tatom  v. 
White,  96  N.  C  458. 

Oh. — ^ffoltenhroek  Craeraft,  86 
Oh.  St.  684:  Dengenhart  v.  Ci^craft,  86 
Oh.  St.  649;  ginning  v.  Home  Bldg., 
etc..  Assoc.,  26  Oh.  St.  483;  RufCner  v. 
McLenan,  1 6  Oh.  639 :  Chesnut  v. 
Shane,  16  Oh.  699.  47  A'mD  887;  Bai^ 
ton  V.  Morris,  15  Oh.  408. 

Or, — Clark  v.  Latourette,  64  Or. 
412,  129  P  1043. 

Pa. — Stewart  v.  Linton,  204  Pa.  207, 
58  A  744;  New  York,  eta.  Land  Co.  v. 
Weldner.  169  Pa.  359,  32  A  657;  Cable 
V.  Cable,  146  Pa.  451,  23  A  223;  ^hraw- 
der  V.  Snyder,  142  Pa.  1,  21  A  796; 
Joumcay  v.  Gibson.  66  Pa.  57;  Stev- 
ens v.  Martin,  18  Pa.  101;  Rlgler  v. 
Cloud,  14  Pa.  361;  Green  v.  Drinker, 
7  Watts  &  S.  440;  Jaques  v.  Weeks,  7 
Watts  261 ;  Mercer  v.  Watson.  1 
Watts  330  taft  8  Pet.  (U.  S.)  88,  8 
L.  ed.  876];  Tate  v.  Stooltsfoos,  16 
Serg.  &  R.  35,  16  AmD  546;  Barnet  v. 
Barnet,  15  Serg.  &  R.  72,  16  AmD  516. 

Tenn. — Woods  v.  Bonner,  89  Tenn. 
411,  18  SW  67;  Green  v.  Goodall,  1 
(%ldw.   404;   Ralney  v.   Gordon,  6 


[$  239]  ta.  By  Wife  after  Death  of .  Soi- 
band.'  An  instrument  executed  by  husband 
and  wife,  which  is  invalid  as  to  the  wife 
because  improper^  acknowledged,  will,  on  a 
reacknowledgment  by  her  after  her  husband 's 
death;  become  valid  from  the  time  of  such  reac- 
knowledgment.* 

[$  240]  3.  OnratlTe  Statntee— a.  In  OeneraL 
From  time  to  time  statutes  have  been  passed  in 
various  states  validating  defective  aoknowlec^' 
meats*  and  making  them  operative  as  prima  facie 

Humphr.  589;  Montgomery  v.  Hobaon, 
Meigs  487. 

Tex. — Baker  v.  Westoott,  73  Tex. 
129,  11  SW  157;  Johnson  v.  Taylor, 
60  Tex.  360;  Waters  v.  Spofford,  68 
Tex.  116;  Crayton  v.  HanilUoD,  37 
Tex.  269;  Butlex  v.  Duna^n,  19  Tex. 
559;  Coryell  v.  Holmes,  2Tex.  Unrep. 
Cas.  665:  McDannell  v.  Horrell,  1 
Tex.  Uurep.  Cas.  521. 

Wash. — Carson  v.  Thompson,  1* 
Wash.  296,  38  P  1116;  C:arson  v.  Rails- 
back,  3  Wash.  T.  168,  13  P  618:  Ken- 
yon  V.  Knipe,  2  Wash.  T.  422,  7  P  864; 
Skellinger  v.  Smith,  1'  Wash.  T.  369. 

TVls.— Williams  v.  Milwaukee  In- 
dustrial KxpoRliion  Assoc.,  79  wis. 
624,  48  NW  665. 

Ont. — Canada  Commercial  Bank  V. 
Smith.  18  U.  C.  C.  P.  214;  Monk  v. 
l?arllnger,  17  U.  C.  C.  P.  4i;  Morgan 
V.  Sabourln.  27  O.  C.  Q.  B.  230:  Mc- 
Nally  v.  Church,  27  U.  C.  Q.  B.  103. 

[a]  Seasons  for  wMotment^(l) 
"In  the  early  settlement  of  most  of 
our  states,  the  forri  of  conveyances 
of  land  were  very  slmnle;  and  they 
were  usually  drawn  either  by  the 
pojties  themselves,  or  by  persons 
equally  Ignorant  of  the  proper  forms 
or  certificates  of  acknowledgment  re- 
quired by  law.  In  some  states,  the 
statutes  concerning  acknowledgments 
and  registry  were  stringent,  while  the 

Bractioe  was  loose  and  careless.  And, 
1  some,  the  courts  by  unnecessary 
strictness  In  their  construction  of  the 
statutes,  added  to  the  Insecarlty  of 
titles,  in  a  country  where  too  many 
have  acted  on  the  supposition  that 
every  one  who  can  write  is  fit  for  a 
conveyancer.  The  great  evils  likely  to 
arise  from  a  strict  construction  ap- 
plied to  the  bona  fide  conveyances  of 
an  age  so  careless  of  form,  have  com- 
pelled leglBlatureo  to  quiet  titles  by 
conilnnatory  acts,  in  order  to  pre- 
vent the  most  gross  Injustice."  -Per 
Grier,  J.,  in  Webb  v.  Den,  17  How. 
(U.  a)  676,  678,  16  L.  od.  86.  (2> 
"The  Miarse  population  of  our  coun- 
try In  Uis  early  part  of^thla  century, 
the  obstacles  to  travel,  the  dlfllcul- 
tles  of  communication,  as  well  as 
Ignorance  and  inadvertence,  and  per- 
haps other  causes,  contributed  to  the 
occurrence  of  numerous  defects  In 
the  formal  execution  of  deeds  of  real 
estate  in  this  District  during  the  first 
half  century  of  its  separate  existence, 
mainly  In  the  matter  of  acknowledg- 
ment; and  these  defects,  which*  went 
not  to  the  matter  of  substantial  right, 
but  rather  to  that  of  dlfUcalty  of 
proof,  became  so  numerous  in  course 
of  time  as  to  call  for  the  interposi- 
tion of  the  legislative  authority, 
when,  in  consequence  of  the  lapse  ot 
time,  or  for  other  reasons.  It  became 
impossible  to  supply  the  deficiency 
by  any  action  of  the  parties.  When 
the  record  system  was  in  its  Infancy, 
and  merely  In  an  experimental  stage, 
it  is  no  wonder  that  the  legislature 
restricted  it  within  narrow  limits, 
and  required  that  conveyances  of 
land.  In  order  to  be  placed  upon  the 
same  basis  as  the  records  of  a  court, 
should  be  ■acknowledged  before  a  Jus- 
tice of  some  court.  But  Justices  of 
courts  were  not  always  available  for 
the  puiTJOse;  and  the  increasing  de- 
mand for  the  greater  freedom  of 
transfer  of  real  estate  found  voice  in 
legislative  enactment  for  the  greater 
facility  of  execution  of  deeds  of  con- 
veyance, and  for  validating  the  more 


Humphr.  146;  Hughss  v.  CJaanon,  2  or  less  uregtilar  prosa^dlngs  that  had 
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evidenoe  of  the  due  execution  of  the  instrument* 
and  as  constructive  notice  to  subsequent  creditors 
and  purchasers/  Under  such  a  statute  it  has  been 
beld  that  where  no  rights  of  third  persons  have 
vested  in  the  meantime '  the  instrument  is  to  be 
regarded  as  having  been  properly  acknowledged 
originally* 

Defects  cured  by  length  of  time  lecorded.  By 
some  statutes  it  is  declared  that,  where  an  instru- 
ment has  been  recorded  for  a  specified  number  of 
years,  defects  in  the  acknowledgment  shall  be 

occasionally  been  resorted  to  from  It  was  held  that 
time  to  time.  There  are  few  titles  In 
the  history  of  which  such  defects  have 
»ot  existed;  apd  it  Is  In  the  Interest 
of  the  general  peace  and  quiet  of  the 
community  that  these  statutes  of  re- 
pose have  been  enacted,  to  remove 
dlfnculties  of  form,  not  of  substance, 
that  have  occurred  in  the  course  of 
attempted  compliance  with  formal 
statutory  requirements."  Hevner  v. 
Matthews,  4  App.  (D.  C.)  S80,  S91. 

[b]  A  parous«r  must  take  sotlo* 
of  an  act  validating  lacknowlede- 
Rients,  Joumeay  v.  OibsOn,  56  Pa.  67. 


fic]  Vm.  act  AprU  aa,  1805  (Laws 
9&]  p  167  c  curing  the  defects 
n  the  record  of  certain  deeds,  ap- 
plies only  to  instruments  aoknowl- 
edsed,  proved,  or  certified  according 
to  law,  and  cannot  affect  a  deed  never 

£roperly  acknowledged.    Punchard  v. 
[asterson,  100  Tex.  479,  101  8W  204 
[cert  (Civ.  A.)  lOS  SW  8281. 

6.  Fogg  V.  Holoomb,  64  Iowa  621, 
81  NW  111;  Wells  v.  Pressy,  105  Mo. 
164,  18  8W  670;  Davis  v.  Huston,  15 
Mebr.  28,  I<  NW  820. 

[a]  BmA  admimUo  notwlthataad- 
tag  mmlml  •mv^A  deed,  defec- 
ttveljr  acAmowledged,  because  of  the 
U8«  of  the  words  ^*Raster  A.,"  Instead 
of  the  words  *^ter  A.,"  Is  properly 
received  in  evidence,  under  Rev.  St. 
(1895)  art  2312,  as  amended  by  (ten. 
lAws  (1907)  p  808  o  186,  authorising 
the  admission  tn  evtdenee  of  defective- 
ly acknowledged  Instruments.  Haney 
V.  Oartin,  Bl  Tex.  Civ.  A.  877,  118 
8W  168. 

[b]  Wher*  a  deed  had  bees  re- 
corded for  OT«r  ton  yeaca,  and  no 

claim  adverse  to  the  one  evidenced  by 
It  had  been  asserted,  the  deed,  or  a 
certified  copy  thereof,  was  admissible 
In  evidence,  regardless  of  whether 
the  certificate  of  acknowledgment  was 
in  accordance  with  the  law  In  force 
when  the  deed  was  recorded,  under 
the  express  provisions  of  Acts  80th 
Leg.  (1907)  p  SOS  o  165.  Kin  Kaid 
V.  M,  64  Tcs.  Civ.  A.  6S2.  lift  BW 
8427^ 

7.  Brown  v.  McCormlck.  28  Mich. 
215:  Ferguson  v,  Bartholomew,  67 
Mo.  212:  Ctatewood  v.  Hart,  58  Mo. 
261;  Joumeay  v.  Oibson,  66  Pa.  67. 
See  also  Pacific  State  Bank  t.  Coats. 
205  Fed.  618.  „  , 

8.  Downs  V.  Blount,  170  Fed.  IB, 
95  CCA  289;  Stuttgart  v.  John,  86 
Ark.  520,  109  SW  B41:  East  v.  Pugh. 
71  Iowa  162,  32  NW  809. 

▼««t«d  rlghta  of  lUxd  panom  see 
Infra  I  242. 

Fa]  OurtUloato  of  Isoorporatlon. — 
The  act  of  March  10,  1859,  provides 
for  curing  defects  in  the  mode  of 
organising  building  associations  and 
oorrecting  defects  In  the  acknowledg- 
ment of  the  certificate  of  Incorpora- 
tion. Where  such  Instrument  was 
acknowledged  before  an  Improper  offi- 
cer, but  subsequently  the  mistake  was 
corected  under  this  act,  it  was  beld 
that  the  effect  of  the  correction  was 
to  make  the  association  a  corpora- 
tion de  jure  from  the  date  of  its 
organization,  not  only  as  against  per- 
sons dealing  directly  with  the  aaso- 
clatton,  but  as  against  all  others. 
Spinning  v.  Home  Bldg.,  «tc.,  Assoc., 
26  Oh.  St.  483. 

[b]  Two  deeds  recorded  at  hum 
tBStas*.— Where  two  deeds  were  both 
reoorded  on  acknowledgment  so  defec- 
tive as  not  to  entitle  thsm  to  reoord, 


enacted  thereafter  had  the  effect  to 
record  both  deeds  at  the  same  Instant 
of  time,  and  left  the  operation  of  the 
deeds  as  at  common  law;  and  that  the 
first  executed  passed  a  title  to  the 
land  described  in  it.  Delninger  V.  Mc- 
Connel,  41  III.  227. 

[c]  Sefeot  cnred  as  against  halxa 
of  gssator.^ — ^Where  a  married  wom- 
an's deed  executed  in  1870,  binding 
herself  and  her  heirs  to  warrant  and 
defend  the  title  unto  the  grantee,  his 
heirs  and  assigns,  forever,  was  void 
for  want  of  sufficient  acknowledg- 
ment, and  the  grantor  died,  without 
having  conveyed  the  land  to  a  third 
person,  prior  to  the  passage  of  the 
act  of  April  1,  1886  (KIrby  Dig.  t  776), 
providing    that    all    deeds  recorded 

Srlor  to  March  1,  1886,  purporting  to 
ave  been  acknowledged  before  any 
ofilcer;  should  be  valid,  notwithstand- 
ing the  acknowledgment  was  defec- 
tive, etc,  such  act  cured  the  defect 
as  against  the  grantor's  heirs,  who  on 
her  death  took  no  greater  rights  In 


deemed  to  be  cured  ;^  but  such  a  statute  has  been 
held  not  applicable  where  an  adverse  claim  was 
asserted  against  the  person  holding  under  the  de- 
fectively acknowledged  instrument  before  the  ex- 
piration of  the  designated  period.^"  ^ 

[$  241]  b.  Constitittionality  of  Statutes— (1)  In 
OcmoraL  It  is  now  well  settled  that,  in  the  case  of 
conveyances  which  do  not  require  acknowledgment 
to  make  them  operative  to  pass  title,  the  legislative 
has  power  to  validate  defective  acknowledgments 
88  between  the  original  parties/^  and  as  against 
curative  statute 


fered  tn  evidenoe.  Roge  v.  Eubb,  94 
Mo.  489,  7  SW  443. 

[d]  TMUisssee  statnto^d)  Code 
(1884)  i  2898,  provided  that  whenever 
a  deed  had  been  registered  twenty 
years  or  more  the  same  should  be 
presumed  to  have  been  upon  lawful 
authority,  and  the  probate  should  be 
good,  although  the  certificate  had  not 
been  transferred  to  the  reertster's 
book,  without  regard  to  the  form  of 
the  certificate,  it  was  held  under 
this  act  that  after  a  deed  had  been 
registered  for  twenty  years  or  more 
the  presumption  in  favor  of  the  val- 
idity, was  conclusive,  and  all  Inquiry 
as  to^the  regularity  of  acknowledg- 
ment.  etc.,  was  cut  off.  Webb  v.  Den, 
17  How.  (U.  S.)  576,  15  L.  ed.  85; 
Stroud  V.  MoDaniel,  12  I>a  617; 
Stephenson  v.  Walker,  8  Baxt.  289; 
Anderson  v.  Bewley,  11  Helsk.  29; 
MathewBon  v.  Spencer,  4  Sneed  883; 
Bledsoe  v.  Wiley,  7  Humphr.  607. 
See  also  Murdoch  v.  Leath,  10  Helsk. 
166;  Qreen  v.  Ooodall,  1  Coldw.  404.  <2> 
The  act  applied  to  the  deeds  of-mar- 


the  land  than  the  grantor  had.  Lan-  ,  rled  women  as  well  as  those  of  other 
xer  V.  Butt,  S4  Ark.-  886.  106  SW  696.  P«™pi>f  - .  Webb  v.  Den,  17  How.  (U. 


9u  IT.  — Downs  v.  Blount,  170 
Fed.  16.  96  CCA  88ft,  21  UlANS  1076 
(Texas  statute). 

Kan. — Masonic  Bldr.  Aasoe.  T.  Gor- 
don. S8  Kan.  266.  128  P  S94. 

Tenn. — ^Kobbe  v.  Harrlman  Land 
Co^.  117  Tenn.  816,  98  SW  176. 

Tex. — Meniman  v.  Blaladk.  66  Tex. 
Civ.  A.  694,  121  SW  662;  Arlola  v. 
Newman,  61  Tex.  dv.  A.  617,  112  SW 
167;  Haney  V.  Oartin,  51  Tex.  ClV.  A. 
B77,  113  SW  766. 

Wis.— Llns  v.  Seefeld,  186  Wis.  810, 
106  NW  917. 

Ja]  Pallwo  of  one  grantor  to 
aOkaowledge. — Where  a  deed  had  been 
on  record  since  1853,  and  no  hostile 
claim  had  been  made  against  It,  fail- 
ure of  one  of  the  grantors  to  ac- 
knowledge it  was  cured  by  the  act  of 
April  29,  1907  (Laws  11907]  p  808  c 
165),  providing  that  every  Instru- 
ment actually  recorded  for  ten  years, 
whether  proved  or  acknowledged  as 
required  or  not,  should  be  admitted  In 
evidence  without  proof  of  execution. 
Merriman  v.  Blalack,  66  Tex.  Civ.  A. 
S94.  121  SW  652. 

Tb]  A  marrlsA  womaa*!  deed  con- 
taining an  insufliclent  acknowledg- 
ment, having  been  recorded  more 
than  ten  years,  was  admissible  as 
proof  of  title  after  the  passage  of 
Tex.  Laws  (1907)  p  308  c  185.  Downs 
V.  Blount,  170  Fed.  IB,  96  CCA  289.  21 
LRANS  1076. 

Cc]  Wssoitzi  statuts^d)  Under 
Rev.  St.  (1889)  SS  4864,  4865,  a  deed, 
or  the  copy  of  the  record  thereof,  is 
admissible  in  evidence  without  proof 
of  execution,  although  not  proved  or 
acknowledged  as  required  by  law, 
provided  the  deed  has  been  recorded 
thirty  years  or  more  when  offered  In 
evidence.  Wilson  v.  Albert.  89  Mo. 
537,  1  SW  209:  Campbell  v.  Laclede 
Gas  Light  Co.,  84  Mo.  352;  Crispen  v. 
Hannavan.  72  Mo.  54S;  Smith  v.  Madi- 
son, 67  Mo.  694;  Qatewood  v.  Hart, 
68  Mo.  261.  See  also  Williams  v. 
Butterfleld,  214  Mo.  412,  114  SW  13; 
Totten  V.  James,  55  Mo.  494.  (2) 
Under  Bev.  St.  (1879)  |  2310,  an  In- 
strument, defectively  acknowledged, 
was  made  admissible  In  evidence,  pro- 
vided It  had  been  recorded  for  at  least 
tea  yeara  before  the  tims  It  was  of- 


a)  576,  16  L.  ed.  36:  Kobbe  v.  Harrl- 
man Land  Ca,  117  Tenn.  816,  98  SW 
176;  Stroud  v.  McDanlel,  18  L»  617; 
Stephenson  ▼.  Walker,  8  Baxt.  289: 
Anderson  v.  Bewley,  11  Helsk.  29; 
MatthewBon  v.  Spencer,  5  Sneed  518 
[appr  SbthewBon  v.  Spencer,  4  Sneed 
38S].  This  act  was  held  not  to  apply 
to  an  Instrument  recorded  In  the 
wrong  county.  Woods  v.  Bonner,  89 
Tenn.  411,  IS  8W  67. 

II.  U.  S.— Watson  v.  Mercer,  8 
Pet.  88.  8  L.  ed.  878  l&tt  1  Watts 
(Pa.)  330];  Webb  v.  Den,  17  How. 
576,  IB  L.  ed.  36;  Downs  v.  Blount. 
170  Fed.  IB,  95  CCA  289;  Moore  v! 
Nelson.  17  F.  Cas.  No.  9,771.  8  McXjCftn 
883;  Raverty  v.  Fridge,  20  P.  Cas.  No. 
11,588,  8  McLean  230. 

Ark —LanEcr  v.  Butt,  84  Ark.  836, 
105  SW  B95:  Steers  v.  Klnsey,  68 
Ark.  360,  58  SW  1050;  ShattucK  v. 
Byford.  62  Ark.  431,  35  SW  1107;  Hill 
V.  Tarborough,  62  Ark.  320.  36  SW 
433;  Bryan  v.  Bryan.  62  Ark.  79.  84 
SW  260;  Pelt  v.  Payne,  30  SW  426; 
SIdway  V.  Lawson,  58  Ark.  117,  23 
SW  648;  Cupp  v.  Welch,  60  Ark.  £94, 
7  SW  139;  Reld'V.  Hart.  46  Ark.  41; 
Johnson  V.  Richardson,  44  Ark.  885; 
Green  v.  Abraham,  4S  Ark.  420. 

Pla.— Summer  v.  Mitchell,  S9  Fla. 
179,  10  8  662.  30  AmBR  106,  14  LRA 
816. 

III.  — Maxwell  v.  Lincoln,  etc.,  Bldg., 
etc..  Assoc..  216  111.  85,  74  804; 
Fugman  v.  Jlrl  Washington  Bldg., 
etc.  Assoc.,  209  III.  176,  70  NB  644; 
Steger  v.  Traveling  Men's  Bldg.,  etc.. 
Assoc.,  208  111.  236,  70  'tTE  236,  100 
AmSR  225;  Edwards  v.  Oil  Olty  Bldff., 
etc,  Assoc,  187  111.  A.  522;  Qarllck 
Mutual  Loan,  etc.  Assoc.,  129  111.  A. 
402  [aff  236  111.  282,  86  NE  236]. 

Ind. — Maxey  v.  Wise,  26  Ind.  1. 

Iowa. — Bresser  v.  Saarman,  112 
Iowa  720,  8i  NW  920;  Ferguson  v. 
WllliamH,  58  Towa  717,  13  NW  49; 
Newman  v.  Samuels,  17  Xowa  528; 
Brinton  v.  Seevers.  12  Xowa  389. 

Hd. — Qrove  v.  Todd.  41  Md.  €33,  ZO 
AmR  76. 

Mo. — Gatewood  v.  Hart,  68  Ho.  261. 
Nebr. — Weeping  Water      Raed,  81 
Nebr.  261.  31  rra^797. 
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otlier  persons  having  no  greater  rights." 

Reason  of  mlft.  A  reason  frequently  given  for 
this  balding  is  that  the  acts  do  not  operate  on  the 
deed  or  contract  itself,  thus  creating  a  right  that 
did  not  previously  exist,  or  altering  the  terms  of  an 
existing  contract,  but  simply  affect  the  mode  of 
proof,"  by  providing  a  new  rule  of  evidence  where- 
by the  intention  of  the  parties  may  be  effectuated/* 
so  that  a  contract  such  as  a  court  of  chanceiy 
ought  to  enforce  is  made  valid  and  binding  in  law. 
In  other  cases  such  acts  have  been  sustained  on  the 
principle  that  where  a  statutory  requirement  is  one 
which  might  have  been  dispensed  with  by  the  legis- 
lature when  it  was  enacted,  it  is  within  the  power 
of  the  legislature  to  dispense  with  it  by  a  subse- 
qaent  statute  in  the  nature  of  a  >  curative  act.^* 
242]    (2)  As  Begards  Vested  Bights  of  Third 

N.  C. — Penland  v.  Barnard,  146  N. 
C.  378,  59  SE  1109:  Splvey  v.  Rose, 
120  N.  C.  1S3,  26  SB  foi;  Barrett  v. 
Barrett.  120  N.  C.  127,  26  SB  691.  36 
LRA  226;  Gordon  v.  CoUett,  107  N.  C. 
362.  12  SB  332;  Tatom  v.  White,  S5 
N.  a  463. 

Oh. — Dengenhart  v.  Cracraft,  36  Oh. 
St.  549;  Rutlner  v.  McLenan,  16  Oh. 
639;  Chesnut  v.  Shane,  16  Oh.  599,  47 
AmD  387;  Barton  v.  Morris,  15  Oh. 
408. 

Pa, — Joumea7  v.  Gibson,  66  Pa.  67; 
Mercer  v.  Watson,  1  Watts  3S0:  Tate 
V.  Stooltzfoos,  16  Serer.  &  R.  S6,  16 
AmD  646;  Barnet  v.'  Barnet,  16  Sets. 
&  R.  72,  16  AmD  516. 

Tenn. — ^Hugbea  v.  Cannon,  2  Humohr. 
689. 

Tex. — ^Arlola  v.  Newman,  51  Tex. 
CiT.  A.  6I7JCI8  BW  IBT:  Haney  v. 
Gartm.  51  Tex.  CiV.  A.  B77,  118  SW 

166; 

Wash. — SkeUlnger  v.  Smith,  1 
Wash.  T.  869. 

"That  such  leKlsIatlon  la  constitu- 
tional where  It  does  not  affect  vested 
rlRhts.  cannot  now  ije  questioned." 
I»er  Walker,  J.,  in  Penland  v.  Barnard, 
146  N.  C.  378,  381,  59  SB  1109. 

[a]  Tk»  oo&Btltatloii  of  th«  VaSUA 
StatM  does  not  prohibit  the  states 
from  paaslnff  retrospective  laws  gen- 
erally, btit  only  ex  post  facto  lavs. 
Watson  V.  Uercer,  8  Pet.  (U.  S.)  88, 
8  L,.  ed.  S76. 

[b]  SBOb  BtatBtM  do  BOt  iBTaO* 

th«    prerlao*    of    th*  jnUoUry, — 

Ste^r  T.  Traveling;  Hen's  Bide.,  etc.. 
Assoc.,  808  111.  tit,  70  NB  236,  100 
AmSR  225. 

Tel  Snoh  statntM  do  mot  inpair 
tko  obUratloa  of  eoatnwt^— Steger 
V.  TraTennv  Men's  Bide,,  etc.,  Assoc, 
208  UL  at,  10  NE  its,  100  AmSR 
225. 

13.  Lanser  v.  Butt,  84  Ark.  335, 
105  SW  595  (heirs  of  grantor);  Steers 
v.  Klnsey,  68  Ark.  360,  58  SW  1050 
(attaching  creditors  ol  mortgagor). 

13.  Grove  v.  Todd,  41  Md.  633,  20 
AmR  76;  Gatewood  v.  Hart.  58  Mo. 
361;  Journeay  v.  Gibson.  S6  Pa.  57. 
See  also  Hughes  v.  Cannon,  2  Humphr. 
<Tenn.)  589. 

"One  cannot  have  a  vested  right  In 
a  rule  of  evidence."  Per  Eakln,  J.,  in 
Held  v.  Hart,  45, Ark.  41,  51. 

14.  Chesnut  v.  Shane,  16  Oh.  599, 
47  AmD  387;  Montgomery  v.  Hobaon, 
Ueles  (Tenn.)  437;  Houston  Oil  Co. 
T.  Kimball,  103  Tex.  94,  122  SW  533, 
124  SW  85;  Johnson  v.  Taylor,  60  Tex. 
360;  Arlola  v.  Newman.  51  Tex.  Civ. 
A.  617,  113  SW  157;  Haney  v.  Gartln, 
SI  Tex.  Civ.  A.  577.  113  SW  166. 

ta]  aro  affsot  on  Htutlon  of  par- 
ties.— (1)  The  statute  curing  defec- 
tive acknowledgments  has  effect  only 
to  legalise  the  certificate  and  make 
It  competent  evidence  of  the  execu- 
tion of  the  deed.  The  situation  of 
the  parties  Is  no  different  from  what 
it  would  have  been  If  no  certificate 
at  all  had  been  Indorsed  on  the  deed, 
but  its  execution  had  been  proven  by 
parbl.  Fogg  V.  Holcomb,  64  Iowa 
621.  21  NW  111.  <2)  The  act  of  April 


Persons.  A  statute  curing  defective  acknowledg- 
ments cannot  operate  retrospectively  so  as  interfere 
with  rights  of  thir^  persons  adversie  to  the  validity 
of  the  instrument  vested  at  the  time  of  its  taking 
effect.*^  Accordingly,  rights  acquired  under  a  judg-. 
ment  or  decree  rendered  before  tbe  passage  of 
such  an  act   will  not  be  affected  thereby." 

[$  243]  (3)  Where  Acknowledgment  Necessary 
to  Pass  Title.  In  soihe  states  it  has  beed  held  that 
a  statute  attempting  to  cure  a  material  defect  in 
the  acknowledgment  of  an  instrument  to  the  opeiv 
ative  force  of  which  a  proper  acknowledgment  is 
absolutely  essential  is  unconstitutional  because  its 
effect  is  to  divest  a  title  out  of  one  person  and 
v%st  it  in  another,  instead  of  merely  establishing 
a  new  rule  of  evidenoe.*'  But  the  weight  of  au- 
thority is  in  support  of  the  more  reasonable  view 


27,  1874  (I^aws  [1874}  p  152  c  106), 
providing  that  every  deed  required 
to  be  registered,  which  should  nave 
been  theretofore  acknowledged  in  the 
manner  required  by  law,  within  the 
United  States,  before  any  ofTicers  then 
authorised  to  take  such  acknowledg- 
ments, and  which  should  have  been 
duly  certified  by  such  offlcers,  should 
be  held  to  be  duly  acknowledged  with 
the  full  consequences  of  existing 
laws,  provided  the  act  should  not 
affect  any  rigbt  acquired  prior  to  its 
passage,  only  affected  rules  of  evi- 
dence, and  gave  no  greater  effect  to 
a  deed,  the  defective  acknowledg- 
ment of  which  it  cured,  than  It  had 
under  the  law  existing  when  it  was 
executed.  Houston  Oil  Co.  v.  Kim- 
ball, 103  Tex.  94,  122  SW  533,  124  SW 
85  [aff  (Civ.  A.)  114  SW  6621.  See 
also  Holland  v.  Votaw,  103  Tex.  534, 
131  SW  406  [aff  (Civ.  A.)  ISO  SW 
882];  March  v.  Splvy,  <Tex.  Civ.  A.) 
133  SW  629. 

15.  U.  8.— Raverty  v.  Fridge,  20 
F.  Cas.  No.  11,686.  3  McLean  230. 

Tnd. — Maxey  v.  Wise,  26  Ind.  1. 
MD.— Gatewood  v.  Hart.  58  Mo.  261. 
Oh. — Dengenhart   v.   Cracraft.  86 
Oh.  St.  649:  Ruftner  v.  Mcljenan,  16 
Oh.  639;  Chesnut  v.  Shane,  16  Oh. 
699,  47  AmD  887. 

Pa. — Tate  v.  Stooltifoos,  IS  Serg. 
&  R.  36,  16  AmD  646.  See  also  Brlnton 
v.  Seevers,  12  Iowa  389. 

"The  statute  purports  to  act  retro- 
spectively— not  to  create  a  title  where 
none  existed  before,  but  to  make  that 
a  good  title  which  the  parties  them> 
selves  meant  to  make  good,  by 
dispensing  with  a  part  of  the  form  re- 
quired of  the  ofHcer,  and  by  him  care- 
lessly and  negligently  omitted.  This 
statute  has  been  repeatedly  under  the 
examination  of  this  Court  upon  the 
circuit,  and  has  received  the  sanction 
of  all  its  members,  as  a  law  of  binding 
force,  Tt  violates  the  obligation  of 
no  contract,  divests  no  vested  right; 
but  on  the  contrary  supports  a  con- 
tract fairly  and  honestly  made,  and 
such  an  one  as  a  court  of  chancery 
would  have  enforced."  Barton  v. 
Morris.  16  Oh.  408,  425. 

16.  SIdway  v.  Lawson.  58  Ark.  117, 
ZS  SW  648;  Cupp  v.  Welch,  50  Ark. 
294,  7  SW  139;  Bresser  v.  Saarman, 
112  Iowa  720.  84  NW  920;  Fersruson 
v.  Williams,  58  Iowa  717,  13  NW  49. 

17.  Ark. — Shattuck  v.  Byford,  62 
Ark.  431,  35  SW  1107;  MaOehee  v.  Mc- 
Ken%le,  43  Ark.  166. 

111. — Fugman  v.  Jlrt  Washington 
Bldg..  etc..  Assoc,  209  HI.  176,  179, 
70  NE  644  [cit  Cyc];  Steger  v. -Trav- 
eling Men's  Bldg.,  etc,  Assoc,  208 
HI.  236,  70  NB  236. 

Iowa. — Koch  v.  West.  118  Iowa  468, 
92  NW  663,  96  AmSR  394;  Fogg  v. 
Holcomb,  64  Iowa  621,  21  NW  111; 
Newman  v.  Samuels,  17  Iowa  628; 
Brlnton  v.  Seevers,  12  Iowa  389. 

Minn. — Thompson  v.  Morgan,  6 
Minn.  292. 

Mo. — Gatewood  v.  Hart,  58  Mo.  261. 
N.  C. — Barrett  v.  Barrett,  120  N.  C. 
127.  26  SB  691,  86  LRA  226;  WlUlanw 


V.  Kerr,  113  N.  C.  806.  18  SE  BOl; 
Gordon  v.  -Collett,  107  N.  C.  362,  12 
SB  832.  See  Powers  v.  Baker,  152 
N.  C.  718,  68  SB  203. 

Pa. — Green  v.  Drinker,  7  Watts  & 
S.  440;  Stewart  v.  Darnpman,  4  Pa. 
Super.  640. 

S.  D. — Cooper  v.  Harvey,  21  S.  D. 
471.  113  NW  717. 

[a]  Beoord  for  t«B  Tears  iMfors 
awertloii  of  adverse  olalm. — A  deed, 
defectively  acknowledged,  which  haq. 
been  recorded  for  ten  years  before  the 
assertion  of  an  adverse  claim  to  the 
land  conveyed,  was  properly  received 
In  evidence,  under  Rev.  St.  (1896) 
art  2312.  as  amended  by  Gen.  Laws 
(1907)  p  308  c  166,  authorising  the 
admission  in  evidence  of  defectively 
acknowledged  instruments  which  had 
been  recorded  for  ten  years,  provided 
no  claim  adverse  to  the  one  evidenced 
by  the  Instrument  was  asserted  dur- 
ing "that  10  years."  Haney  v.  Gar- 
tin,  51  Tex.  Civ.  A.  577,  113  SW  166. 

[b]  Attachinsat  procMdlaigB  create 
no  vested  right  in  land  which  will 
defeat  the  operation  of  such  a  stat- 
ute. Steers  V.  Klnsey,  68  Ark.  360,  68 
SW  1060. 

1&  Ralston  V.  Moore,  88  Ky.  671; 
Barnet  v.  Barnet.  16  Serg.  &  R.  (Pa.) 
72,  IS  AmD  516;  Gamett  v.  Stockton, 
7  Humphr.  (Tenn.)  84;  Gaines  v. 
Catron,  1  Humphr.  (Tenn.)  514. 

IS.  Cooper  T.  HanrOTi  21  S.  D. 
471,  lis  NW  717. 

[a]  Vho  a<kB»wMnMHt  of  a  tax 
flood  was  not  cured.  Goodykoonts  v. 
Olsen,  64  Iowa  174.  8  NW  263. 

[b]  Tito  soknowloOffiaaBt  of  a 
shorlff'B  dood  was  not  cured.  Ryan 
v.  Carr,  46  Mo.  483. 

[c]  A  uarrlsd  woButa>s  aoknowl* 
•dgmsnt  cannot,  under  this  view,  he 
cured,  Alabama  L.  Ins..  etc,  Co.  v. 
Boykln.  38  Ala.  510;  Russell  v.  Rum- 
sey,  36  111.  362;  Fearce  v.  Patton. 
7  B.  Mon.  (Ky.)  162,  45  AmD  61; 
Grove  v.  Todd,  41  Md.  633,  20  Amit 
76  [dlst  Dulany  v.  Tllghman,  6  GUI 
&  J.  (Md.)  461;  Holllngsworth  v.  Mc- 
Donald, 2  Harr.  &  J.  (Md.)  220,  3 
AmD  546];  Den  v.  Barfleld,  6  N.  C. 
391;  Klumpp  v.  Stanley,  62  Tex?.  Civ. 
A.  289,  113  8W  602.  Sea  also  Holland 
V.  Votaw.  (Tex.  Civ.  A.)  130  SW  882. 

[d]  Bower  oauot  bo  OlTostod  Ity 
statnto^The  act  of  Febr.  11,  1863. 
wns  designed  to  dispense  with  the 
requirements  in  reference  to  the 
statement.  In  a  certificate  of  ac- 
knowledgment by  husband  and  wife, 
that  the  wife  had  relinquished  her 
dower  In  a  conveyance,  made  after 
Its  passage,  as  well .  as  to  bar  all 
-claim  of  dower,  where  the  statement 
had  been  omitted  In  oertlflcates  al- 
ready made  before  the  passage  of  tho 
act.  It  was  Held  that,  while  the  stat- 
ute was  competent  to  accomplish  the 
former  purpose,  yet  the  latter  was 
not  within  the  legislative  power  to 
declare,  the  rlrht  of  dower  being  a 
vested  right  of  which  the  wife  can- 
not l>e  divested  by  legislative  enact- 
ment, but  only  by  her  owtuvoluatanf 
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that  defects  in  such  acknowledgments  may  properly 
be  eared  by  statute,  as  snob  a  statute  merely  gives 
to  tbe  aets  of  the  parties  the  effect  whiek  they 
intended,  but  whieh,  from  mistake  or  aeeident,  was^ 
not  effected." 

[$  244]  c  GonstantctioiL  and  Bffeot  of  Btatntes — 
(1)  In  General.  Statutes  curing  defective  aeknowl- 
edgments,  being  remedial  in  their  nature,  should 
be  liberally  constmed  so  as  to  extend  to  all  cases 
falling  plainly  ivithin  their  spirit  and  poli^.'^  But 
as  a  nile  these  statutes  will  only  cure  defects  in  the 
acknowledgment,  and  will  not  supply  an  entire  lack 
of  acknowledgment'^  or  remedy  defectsi  in  the  in- 
■  strument  itself .'^ 


limitation  to  acknoidedfinents  proparly  taksn. 
The  operation  of  such  statutes  is  sometimes  limited 
to  acknowledgments  which  were  properly  taken 
bnt  defectively  certified." 

li  245]  (2)  To  What  InstnimeiitB  Applicable— 
(a)  Instniments  Acknowledced  Prior  to  EnactBwnt 
of  Statute.  Although  these  curative  statutes  are 
sometimes  proactive  only  in  their  operation,^  they 
are  as  a  rule  intended  to  apply  only  to  acknowledg- 
ments taken  prior  to  their  enactment  and  do  not 
affect  those  taken  thereafter.^ 

Bistnimenti  not  reooided  tefon  enactnmt  of 
statute.  Where  a  curative  statute  in  terms  applies 
to  instruments  registered  or  recorded  at  the  time 


act  In  the  prescribed  manner.  Russell 
V.  Rumeey,  35  111.  $62. 

[e]  Tbe  TexM  Btatnte  oenoenUnff 
ttie  effect  of  xtoord  for  a  certain 
length  of  time  of  a  deed  does  not 
validate  a  deed  absolutely  void  for 
defects  In  the  acknowIedErhent.  March 
V.  Spivy,  (Civ.  A.)  133  SW  629;  Hol- 
land V.  Votaw,  (Civ.  A.)  130  SW  882. 

SO.  See  Bresser  v.  Saarman,  112 
Iowa  720,  84  NW  820  tdlst  Goody- 
koonU  V.  Olsen,  54  Iowa  174.  6  NW 
2lS3]  <BO  holding  as  to  a  deed  of 
adoption):  Colonial  Trust  Co.  v.  Fos- 
ter, 2S4  Pa.  162.  82  A  1128  (holding, 
bowever,  that  a  valuable  considera- 
tion must  be  shown). 

"It  is  not  intended,  by  a  vested 
right,  that  it  shall  be  a  right  to  do 
wrong;  to  take  advantage  of  a  mere 
slip  in  forni,  where  the  transaction 
Is  a  bona  lide  one;  and  to  avoid  an 
honest  convejrance,  fairly  acknowl- 
edged, in  the  hands  of  an  Innocent 

Surchaser."  Tate  v.  Stooltxfoos,  16 
erg.  &  R.  (Fa.)  SB.  37,  16  AmD  54ff. 
Such  an  act  goes  to  oonftrm,  and 
not  to  Impair,  uie  contract  ox  the 
femes  covert.  It  gives  the  very  effect 
to  their  acts  and  contracts  which  they 
Intended  to  give;  and  which,  from 
mistake  or  accident,  has  not  been  ef- 
fected." Per  Story,  J..  In  Watson  v. 
Mercer,  8  Pet.  (IT.  S.)  88,  111.  8  L. 
«d.  870. 

[a]  A  married  woman's  aokaowl- 
•Ogrmnit  may,  under  this  view,  be 
cured.  Webb  v.  Den.  17  How.  (IT.  S.) 
676,  15  L.  ed.  85;  Watson  v.  Mercer, 
8  Pet.  fU.  S.)  88,  8  L.  ed.  876  [foil 
Satterlee  v.  Matthewson,  2  Pet.  (U. 
S.)  880.  7  L.  ed.  4581:  Downs  v. 
Blount,  170  Fed.  15,  «5  CCA  289; 
Raverty  v.  Fridge,  20  P.  Cas.  No. 
11,587,  3  McLean  245;  Lanzer  v.  Butt, 
84  Ark.  S3S,  105  SW  595;  WiUtam- 
eon  v.  Lazarus,  (Ark.)  49  8W  974: 
Johnson  v.  Parker,  51  Ark.  419,  11 
SW  681;  Johnson  v.  Richardson,  44 
Ark.  866  •  Constantlne  v.  Van  Winkle, 
6  Hill  (N.  Y.)  177;  Jackson  v.  Gil- 
christ. 15  Johns.  (N.  T.)  89:  Dengen- 
hart  v.  Cracraft.  86  Oh,  St.  649;  Cnes- 
nut  v.  Shane,  16  Oh.  599,  47  AmD  887 

Ioverr  SUlIman  v.  Cummins,  13  Oh. 
16;  Meddock  v.  Williams,  12  Oh.  377; 
Good  v.  Zercher,  12  Oh.  364J :  Shrawder 
V.  Snyder,  142  Pa.  1,  21  A  796;  Lycom- 
ing V.  Union,  15  Pa.  166;  Mercer  v. 
Watson,  1  Watts  (Pa.)  330  (where 
land  in  the  possession  of  the  wife's 
heirs  was  restored  to  her  grantees); 
Tate  V.  Stooltxfoos,  16.  Serg.  &  R. 
<Pa.>  35,  16  Aml>  546;  Barnet  v. 
Bamet.  15  Serg.  &  R.  (Pa.)  72,  16 
AmD  616;  Underwood  v.  Lilly,  10 
Serg.  &  R.  (Pa.)  97:  Kobbe  v.  Harrl- 
man  Land  Co.,  117  Tenn.  316.  98  SW 
175;  Matthewson  v.  Spencer,  8  Sneed 
(Tenn.)  513;  Kainey  v.  Gordon,  6 
Humphr.  (Tenn.)  345;  Johnson  v. 
Taylor,  60  Tex.  360 ;  McDannell  v. 
Horrell,  1  Tex.  TTnrep.  Cas.  521; 
Downs  V.  Peterson,  46  Tex.  Civ.  A. 
ISE.  99  SW  7S1;  Skellinger  v.  Smith, 
1  Wash.  T.  869.  See  Ariola  v.  New- 
man, 51  Tex.  Civ.  A.  617.  IIS  SW  157. 
See  also  Kobbe  v.  Harrlman  Land  Co., 
117  Tenn.  81B,  98  SW  176.  But  com- 
pare Holland  V.  Totaw,  (Tex.  Civ. 
A.)  180  SW  882. 

[b]  AolDunrt*afia«Bft  takea  by 
^lira^ll^'1ft^  oSU>e», — "Where  an  ao- 


■ovldea  tney  ao  not  mteriere  wiin 
ssted  rights  (Logan  v.  Williams,  76 
1.  175)."  Pngman  v.  Jlrl  Washlng- 
m  BIdg.,  etc.,  Assoc,  209  ZU.  176.  70 


knowledgment  Is  necessary  to  transfer 
an  estate  and  there  is  no  acknowledg- 
ment, the  legislature  cannot  supply 
the  defect,  which  would  be  to  trans- 
fer the  estate  of  one  person  to  an- 
other by  a  legislative  act  (Ruesell  v. 
Rumsey,  35  111.  362) ;  but  where  there 
is  an  acknowledgment  conforming  to 
the  requirements  of  the  law  for  the 
transfer  of  the  estate,  but  the  oflilcer 
before  whom  the  acknowledgment  is 
taken  has  not  been  authorized  by  law 
to  take  It,  the  legislature  may  cure 
the  defect  by  a  subsequent  statute, 
provided  they  do  not  interfere  with 
vested 
111 
ton 

NB  644. 

SI.  Ark. — Lanzer  v.  Butt,  84  Ark. 
336,  105  SW  695.  See  also  Sledge,  etc.. 
Co.  v.  Craig.  87  Ark.  371,  112  SW  892. 

Cal.— Wtaiaca  v.  Moody,  26  Cal.  S87. 

D.  Ct-^evner  v.  Matthews.  4  App. 
S80. 

111.— Logan  V.  Williams,  76  111.  176. 

N.  C— Barrvtt  V.  Barrett.  120  N.  C. 
137.  26  SB  691.  36  LRA  226;  Tatom 
V.  White,  95  N.  C.  463.  _ 

Pa. — Joumeay  v.  Gibson,  B6  Pa.  67. 

Tex. — ^Butler  v.  Dunagan,  IB  Tex. 
559;  McCelvey  v.  Cryor,  8  Tex.  Civ. 
A,  437,  28  SW  691.        ^  ^ 

"That  remedial  statutes  of  the 
character  of  those  that  have  been 
cited,  should  be  liberally  construed 
with  the  view  of  giving  full  effect  to 
the  Intention  of  the  legislature,  is  a 
rule  that  may  be  said  to  be  univer- 
sally established  by  the  concurrence 
of  all  the  authorities."  Hevner  v. 
Matthews,  4  App.  (D.  C.)  380.  391. 

[a]  All  recorded  lastminents. — 
The  act  of  April  80,  1860,  applied  to 
all  instruments  In  writing  recorded  In 
the  proper  books  of  the  proper  county, 
and  was  not  limited  to  such  as,  by 
reason  of  noncompliance  with  some 
provision  of  the  Registry  Act.  failed 
to  Impart  notloe.  Wallace  v.  Moody, 
26  CaT  387.  _  ^ 

[bl  IsstFiimenta  recorded  twenty 
years^Under  the  act  of  IS 39,  after 
twenty  years  of  registration  all  de- 
fects of  probate  are  cured,  and  the 
presumption  Is  conclusive  that  the 
registration  was  on  lawful  authority. 
Webb  V.  Den.  17  How.  (17.  S.)  676.  15 
L.  ed.  36:  Stroud  v:  McDanlel.  12  Lea 
(Tenn.)  617;  Stephenson  v.  Walker,  8 
Baxt.  (Tenn.)  289;  Anderson  v.  Bew- 
ley,  11  Helsk.  (Tenn.)  29;  Murdock  v. 
Leath,  10  Helsk.  (Tenn.)  166;  Green 
V.  Goodall,  1  Coldw.  (Tenn.)  404; 
MathewBon  v.  Spencer.  4  Sneed 
(Tenn.)  383. 

fc]  ZBstmments  "dTUy  reoorded." 
— The  phrase  "duly  recorded,"  as  used 
in  Laws  (1858)  c  30  t  8,  applies  to  all 
deeds  defectively  acknowledged  and 
actually  recorded,  and  is  not  restricted 
to  those  lawfully  recorded.  Brlnton 
V.  Seevers,  12  Iowa  389.  See  also 
Parriott  V.  Hampton,  134  Iowa  157.  Ill 
NW  440;  CoHlns  v.  Valleau,  79  Towa 
626,  4S  KW  284,  44  NW  904  ;  Buckley 
V.  Barly,  72  Towa  289,  33  NW  769; 
Greenwood  v.  Jenswold.  69  Iowa  G8.  88 
NW  488. 

[d]   'VaartiM  iB  aotnal  po—sssloa.'' 

— ^he  act  of  congress  of  March  3,  186B, 
curing  defective  acknowledgmeDts  of 
deeds  "In  favor  of  parties  ia  actual 


possession."  was  held  not  to  be  re- 
stricted to  persons  In  actual  physical 
possession  of  property.  Seizin  Is  pre- 
sumed to  accompany  title,  and  parties 
are  presumed  to  be  in  possession  under 
their  deeds  until  the  contrary  Is  shown. 
Hevner  v.  Matthews,  4  App.  (D,  C.) 
380.  381. 

[e]  The  Artransas  aot  of  Mmxdh  30, 
1803  (Laws  C1903]  p  161;  Klrby  Dig. 

5  786),  declaring  valid  all  Instru- 
ments affecting  real  estate  defective 
by  reason  of  the  act  approved  March 
18,  1887  (I48W8  [1887]  p  90),  relating 
to  conveyances  of  homesteads.  Is  not 
inapplicable  to  a  mortgage  becauso 
the  homestead  was  not  correctly  de- 
scribed therein.  Sledge,  etc.,  Co.  v. 
Craig.  87  Ark.  371,  112  SW  892. 

S3.  U.  S.  V.  Hlawasse  Lumber  Co., 
202  Fed.  35,  120  CCA  289;  Fugman  v. 
Jlrl  Washington  Btdg.,  «ta.  Assoc. 
20»  ni.  176.  70  NB  644;  ArmUo  v. 
New  Mexico  Town  Co.,  8  N.  M.  244. 

6  P  709:  MarUnes  v.  }fas,  5  Porto 
Rico  Fed.  682.  But  see  Merriman  v. 
Blalack,  67  Tex.  Civ.  A.  270,  121  SW 
552. 

as.   Greenwood   v.    Jenswold.  63 

Iowa  53,  28  NW  4S8. 

[a]  OoBTsyaiuM  of  Ian  thSLm  In- 
tendsO^Where  an  Instrument  In- 
tended to  convjey  the  wife's  land 

SBssed  only  a  dower  Interest  tlie  de- 
ect  was  not  remedied.  Bowden  v. 
Bland,  63  Ark.  63.  13  SW  420.  22 
AmSR  179. 

fb]  Beed  not  signed  nor  sealed  bj- 
wire. — ^A  deed  of  the  lands  of  a  wife, 
duly  acknowledged  by  the  husband 
under  the  act  of  1820,  but  not  signed 
or  sealed  by  the  wife.  Is  not  her  "deed 
or  other  conveyance''  within  the  cur- 
ative provision  of  75  Laws  p  78S  S  6, 
although  privately  acknowledged  by 
her  before  an  officer.  Koltenbrock  v. 
Cracraft,  36  Oh.  St.  584. 

34.  Brown  v.  Cady.  11  Mich.  535- 
Armljo  y.  New  Mexico  Town  Co.,  S 
N.  M.  244,  fi  P  709. 

35.  Delnlnger  v.  McConnel,  41  111. 
227;  Bemler  v.  Beckler,  37  Oh.  St.  72. 

ae.  U.  S. — Downs  v.  Blount.  170 
Fed.  15,  95  CCA  289,  81  LRANS  1«7S 
and  note. 

Ark. — Stuttgart  V.  John,  86  Ark. 
520,  109  SW  541;  Farmers'  Sav.,  etc., 
Assoc  v.  Berger,  69  SW  57. 

111. — Logan  v.  Williams.  76  111.  17S. 

Ind. — Lucas  v.  State,  86  Ind.  180. 

Iowa.— Pitts  v.  Se^vey,  88  Iowa 
336,  55  NW  480:  NeTmian  v.  Samuels, 
17  Iowa  528;  Jonecr  v.  Berkshire.  16 
Iowa  248.  83  AmD  412;  Reynolds  v 
Kingsbury,  15  Iowa  238. 

Mo,— Williams  v.  Butterfleld,  182 
Mo.  181,  81  SW  615;  German  American 
Bank  v.  Carondelet  Real  Cst  Co.,  150 
Mo.  570,  51  SW  691:  Bishop  v.  Schnei- 
der, 46  Mo.  472,  2  AmR  533;  Stevens 
v.  Hampton,  46  Mo.  404.  See  also 
Geer  v,  Ml-^Bourl  Lumber,  etc..  Co., 
134  Mo  86,  34  SW  1099,  56  AmSR  489. 

Pa. — Marsh  v.  Nelson.  101  Pa.  51, 
See  also  Mercer  v.  Watson.  1  Watts 
330. 

Tex. — McCelvey  v.  Cryer.  8  T«. 
CIV.  A.  437,  28  SW  691. 

Wis. — ^Davls  v.  Ruggles,  2  Plnn. 
477,  2  Chandl.  162. 

See  Spinning  V.  Home  Bldg.,  etc^, 
Assoc,  ie  Oh.m  483. 

"Iaws    regiitetlnr   evidence  may 

Digitized  by  VjOOglC 


§§  245-249] 


ACKN0WLBDQMENT8 


[1C.J.]  879 


of  its  enactment,  it  does  not  core  defects  in  instm- 
mezits  not  recorded  prior  to  such  time,  although 
they  may  have  been  acknowledged  prior  thereto." 

246]  (h)  InBtnunents  InvoWed  in  Pending 
Snits.  A  curative  statute  will  validate  the  acknowl- 
edgment of 'an  iDstroment  involved 'in  a  suit  which 
has  been  commenced,  but  in  which  judgment'  has 
not  been  rendered  prior  to  the  taking  effect  of  the 
aet,^  unless  the  statute  expressly  provides  that  it 
shall  not  apply  to  instruments  involved  in  pending 
suits."' 

[i  247J  (c)  Instruments  Adjndged  Invalid  Prior 
to  Enactment  of  Btatate.  A  curative  statute  will 
not  operate  upon  an  acknowledgment  whieh  has 
been  adjudged  defective  prior  to  its  enactment, 


even  though  the  ease  be  still  pending  on'  ap- 

peal.*** 

[$  248]  (d)  Acknowledgment!  Taken  Ontilde  of 
State.  Some  of  the  statutes  under  diaeoaaion  oper- 
ate to  cure  defects  in  acknowledgments  taken  out- 
side of  the  state.'^ 

249]  V  (3)  What  Defects  Cured."  The  ques- 
tion as  to  what  defects  are  cured  by  such  a  statutei 
must  be  determined  froip  the  language  of  the  par- 
ticular statute  in  question,"  as  such  a  statute  will 
operate  upon  such  defects  only  as  are  within  its 
intent  and  purview,  leaving  other  defects  unreme- 
died." Among  defects  which  have  been  held  cured  by 
particular  statutes  may  be  mentioned  a  lack  of  author- 
ity in  the  officer  who  took  the  acknowledgment," 


embrace  past  transactions.  On©  can- 
not have  a  vested  right  in  a  rule  of 
e%-idence.'*  Per  Eakln,  J.,  In  Reld  v. 
Hart,  46  Ark.  41,  51. 

[a]  Bvoozd  mSXmx  pampm*  of  »ot — 
An  Instrument  acknowledged  before 
the  paasage  of  a  curative  statute  has 
been  held  to  be  within  Its  operation, 
although  not  recorded  until  after  the 
act  went  Into  effect  Messenger  v. 
Peter,  129  Mlcb.  93,  88  NW  209. 

87.  McCelvey  v.  Cryer,  8  Tex.  Civ, 
A.  437,  28  SW  691  [dlsappr  Waters  v. 
i^poflord,  58  Tex.  1 1 5 1 .  See  also 
Cooper  V.  Harvey,  21  S.  D.  471,  113 
NW  717. 

as.  Sldway  T.  Lawson,  58  Ark.  117, 
23  SW  848;  Held  v.  Hart,  45  Ark.  41; 
Johnsfm  v.  Kichardson,  44  Ark.  365; 
Green  v.  Abraham,  43  Ark.  420;  Ed- 
munds T.  LeavclL  (Ky.)  S  8W  124; 
Haney  v.  Oartln.  SI  Tex.  Civ.  A.  B7T, 
112SW16S.  8m  also  Totten  v.  Jamas. 
55  Mo.  494. 

as.  Sldwar  T.  Lawson,  S8  Ark.  UT, 
23  SW  648. 

[a]  ■■eand  acMoa  toiragbt  irr  'va- 
saooawfal  partoir— Th«  act  of  Uay  12, 
1891,  curing  oefectlve  aeknowledg- 
nienta  of  married  women,  provided 
"that  the  act  shall  not  apply  to  autta 
now  pending."  It  waa  held  that  the 
statute  applied  to  a  second  action  of 
ejectment  brought  under  a  rule  by  the 
unsuccessful  party  to  a  former  eject- 
ment, which  was  undetermined  at  the 
passage  of  the  act.  New  York,  etc., 
land  Co.  V.  Weldner,  1S9  Pa.  369,  32 
A  557. 

[b1  Salt  laeUaBtaUy  affaotlxig 
pesdliV  sntt. — ^Under  a  statute  ex- 
pressly excluding  from  Its  operation 
acknowledgments  Involved  In  pending 
suits.  It  was  held  that  a  suit  to  quiet 
title  Instituted  after  the  statute  went 
Into  effect  was  not  rendered  a  pending 
suit  within  the  meaning  of  the  pro- 
viso, by  reason  of  the  fact  that  as 
Incidental  relief  it  was  sought  to  re- 
strain the  prosecution  of  an  action  In 
ejectment  Involving  the  same  unac- 
knowledged Instrument,  wh4ch  action 
was  pending  when  the  act  became 
operative^  Orats  T.  liand,  etc.,  Impr. 
Co.,  82  Fed.  S81.  87  CCA  806,  40  liRA 
393. 

[c]    Mortarag«  act  taTOlved  te  at- 

taohmen*  mm. — The  act  of  March  11, 
1S91,  validates  prior  Informal  ac- 
knowledgments, but  provides  that  the 
act  should  not  apply  to  any  convey- 
ance when  brought  into  question  In 
any  action  then  pending  In  the  state. 
Defendant  claimed  under  foreclosure 
of  a  mortgage,  the  acknowledgment 
of  which  was  defective.  Subsequent 
to  the  recording  of  the  mortgage,  but 
prior  to  the  i>a8sage  of  the  curative 
act,  attachments  had  been  levied  on 
the  mortgaged  lands.  It  was  held,  in 
an  action  to  quiet  title  by  a  claimant 
under  execution  sale  in  one  of  the  at- 
Uchment  suits,  that  the  validity  of 
the  mortgage  was  not  in  question 
In  the  attachment  suits,  so  as  to  bring 
the  mortgage  within  the  exception 
of  the  ctiratlve  act,  because  "whether 
the  mortgage  was  good  or  bad  the 
lands  i^ere  subject  to  attachment." 
Steers  t.  Klasey,  88  Aik.  880,  88  SW 
ItSO. 


aa  Wright  V.  Graham,  42  Ark. 
140;  Ralston  ,v.  Moore,  83  Ky.  571; 
Bamet  v.  Barhet,  16  Serg.  ft  R.  (Pa.) 
72,  16  AmD  516;  Qamett  v.  Stockton, 
7  Humphr.  (Tenn.)  84;  Gaines  v.  Cat- 
ron, 1  Humphr.  (Tenn.)  614.  See  also 
McGehee  v.  McKensle,  43  Ark.  166. 
But  see  dls.  op.  of  Faraee,  J.,  in 
Bvans  v.  Dickenson,  114  Fed.  284,  52 
CCA  170. 

81.  Artz. — Costello  T.  Oraham,  d 
ArlB.  257,  SO  P  886. 

Conn. — Farrel  Fdy.  v.  Dart,  26 
Conn.  376. 

Fla. — Summer  v.  MIt<diell,  29  Fla. 
179,  10  S  662.  30  AmSR  106,  14  LRA 
816. 

III. — Buckmaster  v.  Job.  16  111.  828. 

Ind.— Cole  v.  Wright,  70  Ind.  179. 

Iowa. — Kruger  v.  Walker,  94  Iowa 
506.  63  NW  320;  Greenwood  v.  Jens- 
wold,  69  Iowa  88,  88  NW  433-  Fogg  v. 
Holcomb,  64  Iowa  621,  21  NW  111. 

Mich.— Brooks  v.  Falrchild,  36  Mich. 
281. 

Minn. — ^Blgelow  t.  Itivlngston,  28 
Minn.  57,  9  NW  31. 

Tex. — ^Houston  Oil  Co.  t.  Kimball, 
103  Tex.  94.  128  SW  688.  184  SW  85. 

[a]  aboiraw  of  eoafonnltir'— (1) 
Under  such  statutes  it  has  been  held 
necessary  to  show  that  the  acknowl- 
edgment was  in  fact  taken  In  accord- 
ance with  Uie  laws  of  the  place 
where  taken.  Buckmaster  v.  Job,  15 
111.  328:  Greenwood  v.  Jenawold,  69 
Iowa  5l  28  NW  433.  (2)  Where  It 
appeared  that  the  statutes  of  the 
state  where  the  acknowledgment  was 
taken  did  not  prescribe  the  form  or 
contents  of  the  certlflcate  It  was  held 
necessary  to  show  that  such  acknowl- 
edgment was  In  accordance  with  the 
usage  of  that  state.  Kruger  v.  Walk- 
er, 94  Iowa  606,  63  NW  820. 

[b]  Defects  not  onved  see  Kruger 
v.  T?ralker,  (Iowa)  59  NW  65;  Buell  v. 
Irwin,  24  Hlch.  145;  Brown  v.  Cady, 
11  Mich.  635. 

sa.  Batlre  latA  of  aoknoirteAffaMnt 
not  owed  see  supra  I  844. 

88.  See  Cooper  v.  Harvey,  81  S.  D. 
471,  113  NW  717. 

[a]  The  acts  of  oonness  of  April 
SO,  1888,  and  March  3,  1866,  cured  an 
acKnowledgment  defective  because  ex- 
ecuted by  only  one  of  two  persons 
who  were  given  a  power  of  attorney 
to  make  such  acknowledgment.  Hev- 
ner  v.  Matthews,  4  App.  (D.  C.)  380. 

[b]  The  set  of  Kaxoh  11,  1801, 
provides  that  conveyances  of  land 
theretofore  recorded.  In  which  the 
acknowledgment  was  Informal,  should 
be  as  valid  as  though  the  acknowl- 
edgment was  in  due  xonn.  Defendant 
in  an  action  to  quiet  title  claimed 
under  foreclosure  of  a  mortgage,  the 
acknowledgment  of  which,  made  by 
the  president  of  the  corporation 
grantor,  was  not  in  the  statutory 
form,  but  In  the  form  of  an  affidavit, 
in  which  deponent  stated  his  oIHclal 
position,  his  acquaintance  with  the 
corporate  seal  and  the  signature  of 
the  secretary  of  the  company,  and 
Identified  the  signattires  of  himself 
and  the  secretary  and  the  corporate 
seal  as  having  been  affixed  under 
authority  of  the  board  of  directors. 
It  was  held  that,  althooch  defeoUve. 


onre^ 


the  acknowledgment  was  not  a  nul- 
lity, and  hence  the  mortgage  would  be 
validated  by  the  act  of  1891  as  against 
subsequent  attaching  creditors.  Steera 
V.  Klnsey,  68  Ark.  860,  58  SW  1060. 

Cc]  The  miaols  aet  of  1853  was 
designed  to  apply  to  acknowledgments 
wherein  the  particulars  were  defec- 
tively aet  forth,  not  to  those  from 
which  a  matter  of  substance  was  en- 
tirely omitted.  Llndley  v.  Smith,  46 
111.  628;  Russell  v.  Rumsey.  35  111. 
362;  Short  v.  Conlee,  28  111.  219.  See 
also  Tourvllle  v.  Plerson,  39  111.  446. 

[d]  The  Xeatiiofty  act  of  Kay  10, 
18M,  cured  a  certlflcate  defective  be- 
cause of  a  failure  on  the  part  of  the 
clerk  to  set  forth  the  facts  and  in- 
clude the  indorsement  made  on  the  In- 
strument by  the  deputy.  Ralston  v. 
Moore,  88  Ky.  671. 

[e]  The  Mtauna  Ouattre  Aet  of 
1861  cured  defects  in  the  certificate 
only  when  It  sufflciently  appeared  by 
the  certificate  that  the  person  making 
the  same  was  legally  authorised  and 
that  the  grantor  was  personally 
known  to  him  and  acknowledged  such 
deed  to  be  his  free  act,  and  It  did  not 
cure  a  certificate  which  lacked  a  seal 
and  did  not  show  who  executed  the 
instrument.  Buell  v.  Irwin,  24  Mich. 
146. 

84.    See  Buell  v.  Irwin,  24  Mich.  145. 
For  defects  held  not  to  be 

by  particular  statutes  see 
Muense  v.  Harper,  70  Ark.  309,  67 
SW  889:  Bowden  v.  Bland,  63  Ark. 
68,  13  SW  420,  22  AmSB  179;  Kru- 
ger V.  Walker,  (Iowa)  69  NW  66; 
Hell  v.  Redden,  88  Kan.  256,  16  P  743; 
Buell  V.  Irwin,  24  Mich.  145;  Brown 
v.  Cady,  11  Mich.  535;  Coaad  v.  Mo- 
Aden,  148  N.  C.  10,  61  SE  633;  Kolten- 
brock  V.  Cracraft,  86  Oh.  St.  684; 
Woods  V.  Bonner,  89  Tenn.  411.  IS  SW 
67;  Texas  Lahd  Co.  v.  Williams,  Bl 
Tex.  61;  March  v.  Splvy.  (Tex.  Civ. 
A.)  133  SW  629;  Blrdseye  T.  Rogers, 
(Tex.  Civ.  A.)  26  SW  841. 

[h]  The  lack  of  any  acknowledg- 
laeat  Is  not  cured  by  a  statute  curing 
defective  acknowledgments.  TT.  S.  v. 
Hlawassee  Lumber  Co.,  202  Fed.  36, 
120  CCA  289. 

30.  U.  S. — Carpenter  v.  Dexter,  8 
Wall.  513,  19  U  ed.  426. 

Ark. — Bryan  v.  Brjran,  82  Ark.  79, 
34  SW  260;  Cilpp  v.  Welch,  60  Ark. 
294,  7  SW  139;  Apel  v.  Kelsey,  47 
Ark.  413,  2  SW  102;  Green  v.  Abra- 
ham, 43  Ark.  420. 

Cal.— Wallace  t.  Moody,  26  Cal.  387. 
D.  0. — ^Hevner  v.  Matthews,  4  App. 
880. 

III. — Maxwell  v.  Lincoln,  etc,  Bldg,, 
etc,  Assoc,  216  111.  86,  74  NE  804; 
Pugman  v.  Jlrl  Washington  Bldg., 
etc.  Assoc.,  209  III.  176,  70  NE  644; 
Steger  v.  Traveling  Men's  Bldg.,  etc:, 
Assoc,  808  111.  288,  70  NB  236.  10(1 
AmSR  228;  I^ogan  v.  Williams,  78  111. 
176. 

Iowa. — ParrJott  v.  Hampton,  134 
Iowa  167.  163.  Ill  NW  440  Icit  Cyc]. 

Nebr. — Davis  v.  Huston,  16  Nebr. 
28,  16  NW  820. 

N.  C— Gordon  v.  Collett,  107  N.  C. 
868,  12  SB  382. 

Oh. — Spinning  Home  Bldg.,  eto« 
Assoc..  88  Oh.  St  488^ 
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the  absence  of  a  seal,""  a  failure  of  the  certifi- 
cate to  show  the  official  character  of  the  officer,'' 
or  that  the  grantor  was  known  to  him  to  be  the 
person  executing  the  instrument,"  or  to  state  the 
fact  of  ackiiowledgment,*'  or  set  out  the  voluntary 
nature  of  the  act,^**  an  error  in  the  spelling  of  a 
name/^  the  use  of  informal  words/^  and  the  omis- 
sion of  a  reference  to  release  of  dower  in  the  cer- 
tificate of  a  married  woman's  acknowledgment.^' 
StatatoB  applicable  to  acknowledgmmts  t^en  out* 


side  of  the  state  have  been  held  to  remedy  a 
lack  of  authority  on  the  part  of  the  ofiicer  who 
took  the  acknowledgment,  or  the  absence  of  a 
seal,*"  or  of  a  further  certificate  of  authenticity 
and  conformity." 

[$  250]  (4)  Extraterritorial  Effect  of  Statute. 
A  curative  act  passed  in  the  state  in  which  an  ac- 
knowledgment is  taken  cannot  operate  to  core  de- 
fects therein  so  as  to  make  it  valid  in  the  state 
wherein  the  land  lies.'* 


ZV.  FURTHER  OERTIFIOATE  OF  AUTHENTIOITT  AKD  OOKFOBUITY 


[$  251]  A.  Where  Adknowledcment  Taken  Ont- 
side  of  State — 1.  Necessity  for.  Under  statutes 
providing  for  the  acknowledgment  of  instruments 
in  other  states  it  is  usually  necessary  that  the 

Ter.— Baker  v.  'Westcott,  73  Teac.  129, 
11  SW  167;  Crayton  v.  Hamilton.  37 
Tex.  269;  Bledsoe  v.  Haney,  S7  Tex. 
Civ.  A.  285,  122  SW  4BB:  McCelvey  v. 
Cryer.  8  Tex.  Civ.  A,  437,  28  SW  691. 

Wash. — Carson  v.  Thompson,  10 
Wash.  295,  38  P  1116. 

Wbo  may  tek«  •oknowleAfmant  see 
aupra  9|  98-128. 

fa]  MA  Mtlmowladviiwnt  iMfor*  an 
OSe«r  dlaqnalUUd  "by  Intarwt  was 
not  cured.  Freeman  v.  Person,  106 
N.  C.  251,  10  SB  1037.  Contra  Clark 
V.  Latourette,  64  Or.  412,  129  P  1043 
(holding  that  an  acknowledgment  be- 
fore the  president  of  the  jprantee,  who 
was  also  the  actual  benenclary  of  the 
deed,  was  cured  hy  Sess.  Laws  [1907] 
p  330  9  1.  Lord  L.  9  7154). 

[b]  An  aoknowlMlffinmt  iMfor* 
til*  ffxantor  was  cured.  Hornet  v. 
Dumbeck,  39  Ind.  A.  482,  78  NB  691. 
Allter  Muense  v.  Harper,  70  Ark.  309, 
67  SW  869. 

[c]  An  mtiknowlUgmtat  bafoxw  a 
•to<ikliold*r  of  tbe  oor];K>Tation  gran- 
tmm  was  cured.  Garlick  v.  Mutual 
Loan,  etc.,  Assoc,  129  111.  A.  402. 

[d]  AvthorltT  Mlrtlng  wlMn  onzft- 
tlva  act  pasR«a^The  act  of  1871 
(Laws  11871]  p  77  c  76),  permitting 
acknowledgment  of  every  Instrument 
for  racord,  when  acknowledged  with- 
in the  United  States,  to  be  taken  be- 
fore some  Judge  or  clerk  of  a  court 
of  record  having  a  seal,  was  in  force 
when  the  act  of  April  27,  1874  (Laws 
[1874]  p  1S2  c  105),  was  enacted, 
which  provided  that  every  deed  re- 
quired to  be  registered,  which  shall 
have  been  heretofore  acknowledged  in 
the  manner  required  by  law,  within 
the  United  States,  before  any  officer 
now  authorized  by  taw  to  take  such 
acknowledgments,  and  which  shall 
have  been  duly  certified  by  such  offl- 
oer,  shall  be  held  to  be  acknowledged 
with  the  full  consequences  of  existing 
laws.  It  was  held  that,  sines  a  Judge 
of  the  supreme  (wurt  of  Louisiana 
could  have  legally  taken  an  acknowl- 
edgment of  a  deed  when  the  act  of 
1874  was  passed,  any  defect  in  the 
acknowledffment  of  a  deed,  acknowl- 
edged before  a  judge  of  such  court  a 
number  of  years  before  that  date,  be- 
cause the  statute  of  the  repuhllc  of 
Texas  then  In  force  required  foreign 
acknowledgments  to  be  taken  before 
consular  agents,  etc.,  was  cured  by 
the.  act  of  1874,  and  hence  a  copy  of 
such  deed  was  admissible  In  evidence. 
Houston  Oil  Co.  v.  Kimball,  (Tex.) 
122  SW  533.  124  SW  85  [all  (Clv.  A.) 
114  SW  862]. 

36.  U.  S. — Harrlnon  v.  Gillespie, 
204  Fed.  384.  122  CCA  654. 

Ark. — Muense  v.  Harper,  70  Ark. 
309,  67  SW  869. 

Ind.— Cole  v.  Wright,  70  Ind.  179; 
Maxey  v.  Wise,  25  Ind.  1. 

Minn. — Tidd  v.  Rtnes,  26  Minn.  201, 
2  NW  497. 

Oh. — Barton  v.  Morris,  15  Oh.  408. 

Pa. — Jaques  v.  Weeks.  7  Watts  261. 

Tex, — Waters  v.  Spofford,  58  Tex, 
115. 

Wash. — Kenyon  v.  Knlpe.  2  Wash. 
T.  422,  7  P  864. 
Wia.— WlUlamB  v.  Milwaukee  Zn- 


authority  of  the  oflBcer  who  took  the  acknowledg- 
ment be  shown  and  where  the  statute  recognizes 
the  validity  of  acknowledgments  conforming  to  the 
laws  of  the  state  in  which  taken,  it  must  be  shown 


dustrlal  Exposition  Aasoa,  79  Wla, 

524,  48  NW  665. 

See  also  Detroit  v.  Detroit,  etc.,  R. 
Co.,  23  Mich.  173. 
Veoeaslty  for  seal  see  supra  i  176. 

37.  Bledsoe  v.  Wiley,  7  Humpbr. 
(Tenn.)  607;  Carson  v.  Railabaf^  S 
Wash.  T.  168,  13  P  618. 

Veceultr  for  showing'  official  ohar- 
BOter  of  osLoev  see  supra  S  166. 

38.  Baker  v.  Woodward,  12  Or.  8, 
6  P  173;-  Haney  v.  Gartln,  61  Tex. 
Civ.  A.  577,  113  SW  166.  Allter 
Pall  v.  Roper,  8  Head  (Tenn.)  485 
(holding  that  Acts  [1846]  c  78,  pro- 
viding that  the  omission  of  words 
from  a  certificate  did  not  vitiate  it 

Erovlded  "the  substance  of  the  pro- 
ate"  were  contained  therein,  did  not 
cure  a  certificate  which  omitted  to 
state  that  the  offlcpr  personally  knew 
the  acknowledger,  such  statement  be- 
ing of  the  aubBtance). 

Hecessitj  for  showing  ottoex^ 
lEnowledg«  of  aoknowledgo^  UmMtr 
see  supra  JJ  194,  212. 

39.  Stuttgart  v.  John.  86  Ark.  520, 
109  SW  641.  Allter  Short  v.  Conlee, 
28  111.  219:  Buell  v.  Irwin,  24  Mich. 
145;  Punchard  v,  Masterson,  100  Tex, 
479,  101  SW  204. 

ireoesBlty  for  recital  of  fact  of  ao- 
knowIeOgmont  see  supra  99  202,  221. 

[a]  A  deed  purporting  to^oonvej 
the  fee  of  a  taomesiead,  In  the  srant* 
ing  clause  whereof  the  wife  joined, 
was  not  absolutely  void  because  the 
certificate  of  acknowledgment  failed 
to  show  that  the  wife  acknowledged 
the  execution  of  the  deed,  as  well  as 
the  relinquishment  of  dower' therein; 
nnd  hence  it  was  cured  by  the  act  of 
March  11,  1891,  providing  that  "all 
conveyances  .  .  .  proof  of  exe- 
cution whereof  is  InsnfRclent  because 
the  offloor  certifying  such  execution 
omitted  any  words  In  hts  certificate 
.  .  .  or  Is  otherwise  Informal, 
shall  be  as  valid  and  binding  ae 
though  the  certificate  of  acknowledg- 
ment or  proof  of  execution  was  In 
due  form."  Williamson  v.  Lazarus, 
66  Ark.  226,  228.  49  SW  974,  74 
AmSR  91. 

[b]  An  aokaowledguant  to  a  dedl- 
catloa  reciting  that  the  dedicators 
appeared  before  the  notary  and  on 
the  same  day  their  wives  voluntarily 
appeared  and,  in  the  absence  of  their 
husbands,  declared  that  they  had 
signed  by  their  own  free  wills  the 
relinquishment  of  dower  and  home- 
stead in  the  deed,  etc..  but  falling  to 
recite  an  acknowledgment  by  the 
dedicators,  was  cured  by  Acts  (1893) 
p  303.  Acts  (1895)  p  37,  Acts  (1899) 
p  107.  and  Acts  (1901)  p  79,  declaring 
that  all  conveyances  or  other  writ- 
ten Instruments  of  record  In  any 
county,  the  proof  of  execution  of 
which  Is  Insufncient,  because  the  of- 
ficer certifying  such  execution  and 
acknowledgments  omitted  any  words 
in  his  certificate  of  acknowledgment 
or  which  was  otherwise  Informal, 
shall  be  valid.  Stuttgart  v.  John,  85 
Ark.  520,  109  SW  541. 

40.  Shirey  v.  Heath.  (Ark.)  56 
SW  1067  (holding  that  where  the 
certifieate  of  acknowledgment  by  a 
wife  of  a  daed  of  trust  putporttng 


to  convey  the  fee  of  a  homestead.  In 
the  granting  clause  of  which  the 
wife  Joined,  failed  to  state  that  the 
wife  acknowledged  the  deed  as  exe- 
cuted,  but  erroneously'  stated  that 
"she  had  of  her  own  free  will  signed 
and  sealed  the  relinquishment  of 
dower  in  the  foregoing  deed,"  etc., 
the  defect  was  cured  by  the  act  of 
March  8,  1895,  providing  that  con- 
veyances in  which  the  certificate  of 
acknowledgment  is  Informal  because 
the  officer  did  not  use  the  words  re- 
quired by  law  shall  be  as  valid  as 
though  the  certificate  was  In  due 
form). 

VeoesBltj  for  reoltal  as  to  volnn- 
tary  nature  of  act  see  supra  S|  203, 
216. 

41.  Haney  v.  Oartin.  51  Tex.  Clv. 
A.  577,  113  SW  166. 

Olerloal  errors  and  omlssttna  gun^ 
orally  see  supra  S  186. 

43.  Shirey  v.  Heath.  67  Ark.  617, 
56  SW  1067. 

TTSe  of  wovAs  eanlTalent  to  lan- 
^iu||«  of  statute  ffanerallr  see  supra 

43.  '  Teer  v.  Faulkner.  (Ark.)  16 
SW  119  (holding  that  under  the  act 
of  March  14.  1883,  validating  recorded 
instruments,  the  proof  of  execution 
of  which  Is  insufltclent  because  of  the 
omission  of  words  in  the  certificate 
of  adknowledgment,  and  Acts  C18ii5| 
p  191,  providing  that  conveyances 
recorded  prior  to  March  1,  1885,  pur- 

Sorting  to  have  been  acknowledged 
efore  any  ofRcer,  shall  be  held  valid 
to  pass  the  estate  purported  to  be 
transferred,  although  the  acknowl- 
edgment Is  defective,  a  mortgaire  In 
which  the  wife  Joins  In  December, 
1883,  passes  her  dower  interest, 
although  It  contains  no  clause  ex- 
pressly releasing  it,  and  there  Is  no 
reference  to  release  of  dower  In  the 
certificate  of  acknowledgment). 

Hecasslty  for  rsoltal  as  to  rsilsaaa 
of  dowo*  see  supra  I  224. 

44.  Stevens  V.  Martin.  18  Pa.  101; 
Baker  v.  Westcott,  75  Tex.  129,  ll 
SW  157;  Carson  v.  Thompson.  1 0 
Wash.  296,  38  P  1116. 

45.  Cole  V.  Wright,  70  Ind.  179. 
4fi.    U.  S.— Smith  v.  Gale,  144  l". 

S.  509,  12  set  674,  36  L.  ed.  521 
(Dakota  statute). 

D.  C. — Hevner  v,  Matthews.  4  App. 
380. 

111. — stalford  V.  Goldring,  197  HI. 
156,  64  NG  396. 

Ind. — Steeple  v.  Downing,  60  Ind. 
478;  Hornet  v.  Dumbeck,  39  Ind.  A. 
482.  78  NE  691. 

Iowa. — Bresser  v.  Saarman,  112 
Iowa  720,  84  NW  920. 

Mich. — Messenger  v.  Peter,  129 
Mich.  93.  88  NW  209;  Healey  v. 
Worth,  35  Mich.  166.  / 

Wis. — Pallass  v.  Pierce.  80  Wis. 
443. 

Certlfleato  of  anthenUaltr  anA  eon* 

fomiitTBee  Infra  JS  251-262. 

47.  Wright  V.  Taylor.  30  P.  Cas. 
No.  18,096,  2  Dill.  23. 

48.  Moore  v.  Nelson,*  17  F.  Cas. 
No.  9,771,  3  McLean  8831  Wallace  v. 
Dewey,  29  F.  Cas.  No.  17,099,  3  Mc- 
Lean 64S:  QosB  v.  Herman,  20  N.  rx 
296,  208.  127  l/f^T  78  [oit|Cyc];  De 
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that  the  officer  was  authorized  by  such  laws  to 
take  the  acknowledgment/^  and  that  it  was  taken 
in  accordance  therewith.  To  show  these  facts, 
provision  is  usnally  made  for  a  j^urtber  certificate 
by  some  specified  officer  authenticating  the  signa^ 
ture  and  official  character  of  the  officer  who  took 
the  acknowledgment  and  the  manner  in  which  it 
was  taken;  and  where  this  is  prescribed,  such  addi- 
tional eertifieate  is  essential  to  the  validity  of  the 
acknowledgment,'^  and,  if  it  is  laicking,  the  defect 


cannot  be  obviated  by  parol  evidence  of  the  ftiets 
required  to  be  certified."^ 

As  between  the  parties  an  instrument  is  valid 
and  effective  without  any^  certificate  of  authenticity 
and  conformity,'^  where  the  instrument  is  of  such 
character  that  acknowledgment  is  not  necessary  to 
its  validity  to  this  extent.** 

Whers  tbs  itatnte  ddes  not  reanlre  sneh  a  certifi- 
cate none  is  necessary,"*  and  the  statraient  of  the 
officer's  official  character  in  the  certificate  of  ao- 


8«cond  v.  Culver,  10  Oh.  See 
senerally  supra  S  172. 

48.  McCormick  v.  Evans,  33  111. 
327;  Buckmaster  v.  Job.  15  111.  328; 
Crlspen  v.  Hannavan,  &0  Mo.  416.  See 
genera)  ly  supra  }  172. 

50.  Rehkopf  v.  Miller,  59  111.  A. 
662;  PhtlUps  v.  Peo.,  11  111.  A.  340: 
KreUKer  v.  Walker,  80  Iowa  733,  45 
NW  871  [afT  reh  94  Iowa  506,  63  NW 
320] :  Crlspen  v.  Hannavan,  60  Mo. 
415;  Hoadley  v.  Stephens,  4  Nebr.  431. 

61.  U.  S.^Elwood  V.  Flannlgan, 
104  U.  S.  562,  28  L.  ed.  842;  Prentice 
V.  Duluth  Storage,  etc.  Co..  58  Fed. 
437,  7  CCA  298;  Goodenough  v.  V7ar- 
ren,  10  P.  Cas.  No.  5,534.  5  Sawy.  494; 
Morton  v.  Smith.  17  F.  Cas.  No.  9,867, 
2  Dill  316;  Doe  v.  Smith,  ti  F-  Cas. 
No.  13.544,  3  McLean  362:  Wallace  v. 
Dewey,  29  P.  Cas.  No.  17,09ft,  8  He- 
Lean  548. 

D.  C— Chafee  v.  Blatchford.  17  D. 
C.  459. 

Qa. — Durrence  v.  Northern  Nat. 
Bank,  117  Ga.  385,  43  SB  726-  Ford 
V.  Nesmith,  117  Ga.  210,  43  SE  483; 
Wood  V.  Bewick  Lumber  Co.,  103  Ga. 
235,  29  SB  820. 

III. — Grand  Tower  Min.,  etc.,  Tranap. 
Co.  V.  Gill,  111  111.  541;  Harding  v. 
Curtis,  45  111.  252;  Skinner  v.  Ful- 
ton, 89  III.  484:  Lyon  v.  Kain,  36  111. 
362;  Dunlap  v.  Daucherty,  20  111.  397; 
Shephard  v.  Carrlel,  1)  111.  Sift;  Booth 

V.  Cook.  20  ni.  ia»:  miiupB  Peo., 

11  111.  A.  S40.  \ 

Ind. — Bcneflel  v.  Aughe,  93  Ind. 
401;  Steeple  v.  Downing,  60  Ind.  478. 

lowfu — Bresser  v.  Saarman,  112 
Iowa  TSO,  84  NW  920;  Jones  v.  Berk- 
shire, 15  Iowa  248.  88  AmD  412. 

Ky^Harrls  v.  Prtce,  14  B.  Mon. 
414;  Johnaon  v.  Fowler,  4  Btbb  581; 
Colenian  T.  Casey,  4  Bibb  S16. 

Mich. — Dohm  t.  Ha^ktn,  88  Mich. 
144.  SO  NW  108;  Nelson  v.  Graff.  44 
Mfoh.  4SS.  8  NW  872;  Pope  V.  Cutler, 
34  HIch.  ICO;  Final  v.  BaCkus,  18 
Mich.  218.  See  also  Messenger  v. 
Peter.  129  Mich.  98,  88  NW  209; 
Healy  t.  Worth,  8S  Mich.  1S6;  Dona- 
hue V,  Klassner,  22  Mich.  262;  Mars- 
ton  V.  Brashaw,  18  Mlch.  81.  100 
AmD  152. 

Minn. — Tweto  V.  Horton,  90  Minn. 
451,  97  NW  128;  Lowry  v.  Harris, 

12  Minn.  365. 

Nebr. — Connel!  v.  GalllKher,  36 
Nebr.  749,  55  NW  229  [aft  reh  39 
Nebr.  793,  58  NW  488]:  O'Brien  v. 
Gaslln,  20  Nebr.  84T.  SO  NW  274;  Ir- 
win V.  Welch,  10  Nebr.  479,  6  NW 
753;  Hoadley  v.  Stephens,  4  Nebr. 
431. 

N.  T.— Smith  V.  Smeltzer,  1  Hilt. 
287,  4  AbbPr  469;  Goddard  v.  Schmoll. 
!4  Misc.  381,  63  NTS  402.  See  also 
Livingston  t.  Saton,  90  App.  Dlv.  251. 
85  NTS  500  [aff  184  N.  T.  «10,  77  NE 
1190];  Carries  T.  Piatt,  41  N.  T. 
Super.  485. 

Or. — Pleschner  v.  Sumpter,  12  Or. 
161,  6  P  506;  Musgrove  v.  Bonser,  5 
Or.  318.  20  AmR  737;  Knighton  v. 
Smith,  1  Or.  276. 

Pa. — Creigh  v.  Beelin,  1  Watts  & 
S.  83;  Criawell  v.  Altemus,  7  Watts 
S6S;  Casselt  v.  Cooke,  8  Serg.  ft  R. 
268,  11  AmD  610;  Mclntlre  v.  Ward. 
S  Blnn.  296,  6  AmD  417.  See  also 
Sandford  v.  Decamp,  8  Watts  542; 
Poster  T.  Shaw,  7  Serg.  &  R.  156. 

Tex. — Texas  Land  Co.  v.  Williams, 
51  Tex.  51. 

Ta. — ^Turner  v.  Stlp,  1  Wash.  (1 
VaO.  319. 

Wis. — Ptoher  V.  Vaughn,  75  Wis. 
€09,  44  2fW  Bll.  888;  Ely  v.  WUcox, 

\X  C.  J.-li«I 


20  Wis.  5SS.  .91  AmD  436.  Under  the 
present  statute  In  Wisconsin,  no  ad- 
ditional certificate  is  required  if  the 
acknowledgment  is  taken  before  a 
notary  public  and  his  seal  Is  at- 
tached. Washburn  Land  Co.  v. 
Swanby.  131  Wis.  1,  110  NW  806. 

[a]  Atteatatfon  1^  ofioeTii — deed 
executed  in  another  state,  and  at- 
tested by  two  witnesses,  one  of  whom 
Is  a  Justice  of  the  peace.  Is  not  pre- 
pared for  record  without  further  au- 
thentication. Eaton  V.  Freeman,  58 
Ga.  129.  See  also  Wood  v.  Bewick 
Lumber  Co.,  103  Ga.  235,  29  SE  820 
(holding  that  a  deed  to  land  in  one 
state  executed  in  another  state,  be- 
fore a  judge  in  the  latter  state  as  one 
of  the  attesting  witnesses.  Is  not  ad- 
missible as  evidence  of  title,  unless 
it 'be  shown,  either  by  a  certificate 
of  the  clerk  of  the  court  or  by  other 
proper  proof,  that  the  court  of  which 
such  person  Is  judge  Is  a  court  of 
record). 

[b]  OertUeata  &ead  not  he  re- 
cord od. — Bowman  v.  Wettig,  89  111. 
416. 

[c]  Beoordlair  oommlsalon  of 
Botarvw— In  Colorado,  where  an  ac- 
knowledgment is  taken  by  a  notary 
of  another  state,  a  copy  of  his  com- 
mission, certified  by  the  secretary  of 
state,  must  be  recorded  in  the  county 
where  the  land  lies.  Denny  v,  Ash- 
ley. 12  Colo.  165,  20  P  331;  Quimby 
v.  Boyd.  8  Colo.  194.  6  P  462. 

[d1  nung  la  state  where  graator 
veddM, — The  laws  of  North  Dakota 
require  that  a  certificate  of  acknowl- 
edgment before  a  justice  must  be 
accompanied  by  a  certificate  of  the 
clerk  of  court  as  to  Its  authenticity, 
and  without  such  certificate  a  chattel 
mortgage  executed  on  personal  prop- 
erty situated  In  North  i>akota  Is  not 
entitled  to  he  filed  In  the  township 
of  Minnesota  where  the  mortgagor 
resides.  Tweto  v,  Horton,  90  Mtnn. 
451,  97  NW  128. 

[e]  Bsadlng  in  evMenoe  wiaont 
(nrther  proof. — A  written  assignment 
of  a  real  estate  mortgage,  the  execu- 
tion of  which  Is  acknowledged  before 
a  notary  public  of  another  state,  is 
entitled  to  be  read  In  evidence  under 
Rev.  Codes  \  5696,  without  further 
proof,  when  the  certifloate  of  ac- 
knowledgment attached  thereto  is 
authenticated  by  the  signature  and 
official  seal  of  such  notary.  Orandin 
V.  Emmons,  10  N.  D.  223.  86  NW  723, 
88  Am.SR  684,  54  LRA  610. 

[f]  When  oerUfloate  neoesanry. — 
Civ.  Code  S  1189,  requiring  a  foreign 
ackndwledgment  to  be  accompanied 
by  a  certificate  showing  conformity 
In  the  Uklng  to  the  laws  of  the  place 
where  made,  applies  only  to  acknowl- 
edgments not  conforming  to  the  lo- 
cal statutes.  Holland  v.  Hotchklss, 
162  Cal.  366.  }23  P  268. 

52.  O'Brien  v.  Gaslln,  20  Nebr. 
347,  30  NW  274.  But  compare  Wood 
v.  Bewick  Lumber  Co.,  103  Ga.  235, 
29  SE  820. 

AdmiaaihilltT  of  parol  •vidsnoe  In 
eld  of  oerttfleate  ox  aokaowledtfiaettt 
generally  see  infra  S9  268-286. 

B3.  Mich, — Messenger  v.  Peter,  129 
Mich.  98,  88  NW  209.  • 

Nebr. — Connell  v.  Oalllgher,  36 
Nebr.  749,  55  NW  229. 

N.  Y.— Camea  v.  Piatt,  41  N.  T. 
Super.  486. 

Oh. — Gillespie  V.  Johnston.  Wright 
8S1. 

WlB. — McPhereon  v.  Featherstone, 
17  Wis.  882. 


B4.    See  supra  §§  4,  7. 

55.  U-  S. — Carpenter  v.  Dexter,  S 
Wall.  513,  19  L.  ed.  426. 

Ala. — Ooree  v.  Wadsworth,  91  Ala. 
416,  8  S  712. 

Ark. — ^FerguBon  v.  Peden,  83  Ark. 
150.  • 

D.  C. — ^Williams  V.  Ten  Eyck,  18 
D.  C.  168. 

Pla. — Summer  v.  Mitchell,  29  Fla. 
179.  10  S  662.  80  AmSR  106,  14  LRA 
815. 

Ga. — Long  v.  Powell,  120  Qa.  621, 

48  SB  185;  Vizard  v.  Moody,  119  Ga. 
918,  47  SE  848;  Dodge  v.  American 
Freehold  Land  Mortg.  Co.,  109  Ga. 
394,  34  SB  672.  See  also  Hadden  v. 
Lamed,  87  Ga.  634,  13  SB  806. 

111.— Ramsay  v.  Peo.,  197  III.  694, 
64  NE  665  [aff  97  111.  A  2961;  Glos 
V.  Gerrlty.  190  III.  546,  60  NE  833; 
Flsk  v.  Hopping,  169  111.  105,  48  Nia 
323;  Irving  v.  Brownell.  11  III.  402; 
Thompson  v.  Schuyler,  7  III.  271; 
Vanoe  V.  Schuyler,  6  111.  160. 

Ind. — Beneflel  v.  Aughe,  93  Ind.  401. 

Ky.— Herd  v.  Cist.  12  SW  466;  Bw- 
Ing  V.  Savary,  3  Bibb  235;  Calvert  v. 
Fitzgerald,  Lltt.  Sel.  Cas.  888. 

Mass. — Close  v.  Martin,  208  Maaa. 
236,  94  NB  388. 

Mich. — Messenger  v.  Peter,  129 
Mich.  93,  88  NW  209;  Hogleskamp  v. 
Weeks,  37  Mich.  422:  Galpin  v.  Ab- 
bott. 6  Mich.  17;  Lacey  v.  Davie,  4 
Mich.  140,  66  AmD  624;  Ives  v.  Kim- 
ball, 1  Mich.  308. 

Nebr. — Dorsey  v.  Conrad,  49  Nebr. 
443,  68  NW  645;  Schields  v.  Horbach, 

49  Nebr.  262.  68  NW  524;  Galley  v. 
Galley.  14  Nebr.  174,  IB  NW  S18: 
Green  v.  Gross,  12  Nebr.  117,  10  NW 
459;  Hoadley  v.  Stephens. -4  Nebr. 
481.  See  also  O'Brien  v.  Gaslln,  20 
Nebr.  347,  30  NW  274. 

N.  T.--St.  John  V.  Croel.  6  Hill  B78. 
See  also  Canandaraua  Academy  v. 
McKechnle.  19  Hun  fl2. 

N.  D. — Grandin  v.  Xhnmons,  10  N. 
D.  223,  86  NW  728.  88  AmSR  «84» 
64  LRA  610. 

0.  C. — Richland  County  v.  Ameri- 
can Surety  Co.,  92  S.  C.  828,  76  SB 
549. 

"Va. — Smith  V.  Chapman,  10  Qratt. 
(51  Va.)  446;  Hasaler  v.  King,  9 
Gratt.  (50  Va.)  115;  Cales  v.  Miller, 
8  Gratt.    (49  Va.)  6. 

Wis. — Washburn  Land  Co.  v.  Swan- 
by, 131  Wis.  1,  110  NW  806. 

See  Tucker  v.  Burria,  12  La.  Ann. 
871;  Porsalth  v.  Clark,  21  N.  H.  409; 
Bellows  V.  Copp,  20  N.  H.  492;  South- 
erin  v.  Mendum,  5  N.  H.  420. 

[a1  TTae  of  offlotal  seal  as  dla- 
penslng  with  eertUloeta. — (I)  In 
Nebraska,  where  the  acknowledgment 
Is  taken  by  an  officer  using  an  otHclal 
seal,  no-  further  authentication  Is 
necessary,  but' In  all  other  cases  a 
further  certificate  of  authenticity  and 
conformity  is  required.  O'Brien  v. 
Gaslln,  20  Nebr.  347,  30  NW  274; 
Green  v.  Gross,  12  Nebr!  117.  10  NW 
459;  Hoadley  v.  Stephens,  4  Nebr.  431. 
(2)  In  WLsconsin  the  present  rule  Is 
that  an  additional  certificate  is  not 
required,  if  the  acknowledgment  la 
taken  before  a  notary  public,  with  hla 
seal  attached.  Washburn  Land  Co.  v. 
Swanby.  131  Wis.  1,  110  NW  806. 

[b]  Atteatatloa  hy  oommiasloner 
of  deada.  Por  the  purpose  of  admit- 
ting to  record  a  deed  executed  in 
another  state,  the  attestation  of  a 
commissioner  of  deeds  for  the  state 
of  Georgia  In  such  other  state  is  suf- 
ficient without  a  certificate  verifying 
hla  Identity  and 
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knowledgment  will  constitute  prima  facie  Evidence 
of  that  fact." 

[$  252]  2.  Who  Hay  Hake.  In  order  ,  to  have 
any  legal  efBciency  the  certificate  of  authenticity 
and  conformity  must  be  made  by  an  officer  author- 
ized by  the  laws  of  the  state  where  the  property  ia 
located  and  the  instrument  is  to  be  recorded."'  Au- 
thority to  a  clerk  of  court  to  make  the  certificate 
extends  to  his  deputy  where  the  act  is  considered 
as  ministerial.^ 

[$  253]  S.  Time  of  Haking.  The  time  of  the 
executioQ  of  the  certificate  of  authenticity  and  con- 
formity has  been  held  not  material;"  bat  it  would 
seem  that  this  can  be  true  only  where  such  certifi- 
cate is  made  after  the  certificate  of  acknowledg- 
ment and  intervening  rights  are  not  affected. 

254]  4.  Contents  and  Sufficiency— a.  Oompli- 
ance  with  Statute.   The  facts  to  be  recited  in  such 

I>odg«  V.  American  Freehold  Land 
Uortff.  Co..  109  Ga.  394,  34  SK  672. 

66.  Ives  V.  Kimball.  1  Mich.  308; 
Sessions  v.  Doe.  15  Misa.  130;  St. 
John  V.  Croel,  &  HIU  (N.  T.)  673.  And 
Bee  Qillespie  v.  Johnston,  Wright 
<0h.)  231. 

ttafllolMWT  of  Bhowlur  m  to  ra- 
tbOTltr  o(  oflow  v«B*zMX]r  see  supra 
1  172, 

87.  Strong  V.  Smith,  23  F.  Caa.  No. 
18,544.  S  McLean  362;  Feo.  v.  New 
Tork,  <  AbbPr  (N.  T.)  180;  Sartor  V. 
Bollnser.  59  Tex.  411.  See  Coxad  v. 
UeAden.  150  N.  C.  20S,  «3  BE  »44.  See 
also  Olllesple  v.  Reed,  10  F.  Cas.  No. 
fi,436.  S  UcLean  877. 

[aj_  Amsilou  vlM  oonsnl. — ^Un- 
der Rev.  St.  (1S7«)  {  143«,  courts 
must  receive  the  ^testation  of  any 
American  consul  resldlnff  In  any  xor- 
elem  country  as  evidence  of  the  offi- 
cial station  of  any  magistrate  or  civil 
officer  In  such  foreign  country,  which 
attestation  and  seal  shall  be  proof 
that  it  emanated  from  such  consul; 
eo  when  an  official  In  Germany  certl- 
fles  to  the  genuineness  of  the  slnis- 
tures  to  a  power  of  attorney,  ana  the 
American  vice  consul  certifies  to  the 
signature  and  seal  of  that  officer  and 
to  his  authority  to  make  the  acknowl- 
edgment, the  signatures  are  proven. 
"Werner  v.  Marx,  113  La.  1002,  37  8 
905. 

[bl  "llovemox"  .held  to  fBolnOe 
"fmlaf  of  the  Ohevokoa  VnUon." — ^Un- 
der a  statute  requiring  a  certificate 
from  "the  Governor  of  the  State  or 
territory,"  a  certificate  by  the  "Chief 
of  the  Cherokee  Nation"  was  held  suffi- 
cient, the  Cherokee  Nation  as  it  then 
existed  being  a  "territory"  within  the 
meaning  of  the  statute,  although  not 
organized,  and  its  chief  being  govern- 
or In  fact,  although  not  gfven  that 
title.  Whitsett  v.  Forehand,  79  N.  C 
230. 

[o]    When  Jndr*  also   dark  of 

«omn<~-'Where  a  deed  conveying  land 
la  executed  out  of  the  state  it  may 
be  attested  by  a  Judge  of  a  court  of 
record  who  Is  also  clerk  of  the  court, 
and  he  may,  as  clerk  of  court,  certify 
under  the  seal  of  the  court  to  his 
attestation  as  Judge.  Uoore  v.  HIU, 
S9  Oa.'7«0. 

Sd]  A  olailE  of  ooDst  who  attests 
eed  In  another  state  may  himself 
make  the  reaulred  oertlflcate  under 
the  seal  of  the  courL  Ford  T.  Ne- 
flmlth,  117  Ga.  210,  48  SE  488. 

[e]  Olnk  of  wxwur  omvt^Under 
a  statute  allowing  tne  certificate  to 
be  made  by  the  clerk  of  the  county 
court,  dlstnct  court,  or  court  of  com- 
mon pleas,  a  certificate  by  the  clerk 
of  a  circuit  court  Is  not  sufficient. 
Peo.  V.  New  Tork,  6  AbbPr  <N.  T.) 
180. 

[f]  SecvataiT  of  state  BOt  nnthois 
lieA. — ^Where  a  deed  for  land  lying  in 
Indiana  was  executed  out  of  the  state 
and  acknowledged  before  a  Justice  of 
the  peace,  It  was  held  that  under  the 
Indiana  statute  the  clerk  of  the  coun- 
ty, and  not  the  secretary  of  sute, 


certificates  are  usually  prescribed  by  statute,*'*  and 
the  certificate  must  show  on  its  face,  and  without 
the  aid  of  extrinsic  proof,  all  the  material  matters 
required  by  the  statute.**^  But  no  more  than  a  sub- 
stantial compliance  with  the  statute  is  required,  and 
technical  or  unsubstantial  objections  will  not  ^ 
allowed  to  defeat  the  certificate."*  Accordingly  the 
,  certificate  will  not  be  invalidated  by  clerical  errors,*' 
or  omissions  which  are -immaterial  or  readily  sup- 
pUed.«* 

255]  b.  Showing  Authority  of  Officer  to  Make 
Cwtificate.  The  certificate  of  authenticity  and  con- 
formity should  show  on  its  face  that  the  person 
who  made  it  was  authorized  by  law  to  do  so;*^  and 
accordingly  where  the  statute  requires  the  acknowl- 
edgment to  be  antfaraiticated  by  a  clerk  of  a  court 
of  record  the  certificate  must  show  that  the  eoort 
is  one  of  record.** 


should  certify  as  to  the  authority  of 
the  Justice.  Strong  v.  Smith,  23  F. 
Caa.  No.  13,544,  8  McLean  362. 

[g]  Ottoex  of  dUtereat  atats>— ^ 
certificate  by  an  officer  of  a  foreign 
state  different  from  the  one  In  which 
the  -acknowledgment  was  taken  is  of 
no  force  In  the  state  In  which  the  land 
lies.    Lyon  v.  Xain,  86  lU.  862.  . 

68.  Lynch  V.  Livingston,  6  N.  T. 
422  [att  8  Barb.  468]. 

[a]  SapirtT  must  aot  In  own  aama. 
—while  It  thay  be  true  that  a  deputy 
clerk  may  make  a  certificate  or  au- 
thenticity under  a  statute  authorising 
hie  principal  to  make  it,  yet  he  must 
make  it  In  his  own  name  and  not  In 
the  name  of  his  principal.  MacKen- 
xle  v.  Jackson,  82  Ga.  80.  8  SE  77. 

69.  Bowman  v.  Wettig,  39  111.  416. 
But  compare  Feraner  v.  Bradley,  87 
Md.  488,  40  A  58,  set  out  infra  t  260. 

60ii    See  the  statutes. 
61.    Peo.  V.  New  Tork,  fl  AbbPr  (N. 
T.)  180.    See  Cozad  v.  McAden,  160 
N.  C.  206,  63  SB  944. 

[a]  Oertlfleate  h«U  InsniHoleBt^ 
Iii  an  action  to  remove  a  cloud  upon 
title,  plaintiff  offered  In  evidence  a 
deed  probated  and  recorded  in  1893. 
The  probate  was  simply  that  the  cer- 
tificate of  the  commissioners  of  deeds 
was  adjudged  to  be  correct.  Defend- 
ant objected  on  the  ground  that  the 
probate  was  defective.  It  was  held 
that  the  objection  must  be  sustained; 
Code  S  1250,  In  force  in  1893.  requir- 
ing that  the  clerk  "shall  adjudge 
such  deed  or  other  instrument  to  be 
duly  acknowledged  or  proved."  Cozad 
V.  McAden.  148  N.  C.  10,  61  SB  633. 

ea.  Morse  v.  Hewett,  28  Mich.  481; 
Harrington  v.  Fish.  10  Mich.  415; 
Wells  V.  Atkinson,  24  Minn.  161. 

fa]  Oertilloate  held  snttolent.^ 
Under  Revisal  (1905)  j  999.  which  re- 
quires the  clerk  or  deputy  clerk  of  the 
superior  court  to  examine  the  certifi- 
cates of  proof  and  acknowledgment 
of  the  execution  of  instruments  re- 
quired to  be  registered,  when  such 
proof  Is  had  before  officers  other  than 
themselves,  and  if  the  certificates  are 
In  due  form  to  so  adjudge  them  and 
order  them  to  be  registered,  where  the 
execution  of  a  deed  of  trust  had  been 
properly  acknowledged  in  another 
state,  an  adjudication  of  the  clerk, 
that  It  was  "In  due  form  ana  accord- 
ing tQ  law."  and  that  "the  foregoing 
and  annexed  deed  of  trust  Is  adjudged 
to  be  duly  proven,"  was  a  substantial 
compliance  with  the  statute.  Kley- 
bolte  V.  Black  Mountain  Timber  Co., 
161  N.  C.  636,  66  SB  663.  For  other 
forms  of  certificates  held  to  be  In 
substantial  compliance  with  the  stat- 
utes see  Harding  v.  Curtis,  45  111. 
262;  Winston  v.  Gwathmey.  8  B.  Mon. 
(Ky.)  19. 

[hi  Frasuntptlos  Uiat  antlmitiea^ 
tloa  m  anal  manner. — ^Where  a  Vlr- 

Elnta  deed  bore  a  certificate  of  ac- 
nowledgment  signed  by  two  Justices 
of  a  Pennsylvania  court,  accompanied 
by  the  certificate  of  a  prothonotary 
that  the  signers  of  the  first  oertUlcate 


were  in  fact  such  Justices  and  entl- 
tied  to  full  credit  as  such,  the  fact 
that  the  prothonotary's  certificate  was 
under  his  seal  as  such  was  suflUclent 
to  raise  a  presumption  that  the  certi- 
fication was  "In  the  manner  such  acts 
are  usually  authenticated  by  them," 
as  required  by  the  Virsinia  statute. 
Loree  v.  Abner.  57  Fed;  159,  8  CCA 
S02. 

83,  See  Durrenoe  v.  Northern  Nat 
Banl^  117  Oa.  885.  48  SB  726. 

[a]  A  dlaoMpanoy  In  «ha  tfataa  of 
the  deed  and  certificate,  being  clearly 
due  to  a  clerical  error,  wa^  held  not 
to  vitiate  the  certificate.  Durrence  v. 
Northern  Nat  Bank,  117  Ga.  285.  43 
SB  726. 

[h]  Vae  of  wnnir  t«aM.~.The  fact 
that  the  clerk  of  a  court  of  record  In 
a  foreign  state.  In  certifying  to  the 
execution  and  acknowledgment  of  a 
deed  In  such  state,  of  land  In  Illinois, 
used  the  present  tense  Instead  of  the 
past  tense  is  immaterial.  Hurt  v.  Mc- 
Cartney, 18  111.  129. 

64.  See  Thorn  T.'Kayer,  12  Misc. 
487.  33  NY8  664. 

[a]  Omission  of  date  and  name,^ 
A  certificate  In  due  form,  except  that 
It  was  not  dated  and  omitted  the  name 
and  office  of  the  officer  who  took  the 
acknowledgment,  was  held  sufficient, 
the  date  not  being  required  by  the 
statute,  and  the  officer's  name  and 
office  being  shown  by  the  certificate 
of  acknowledgment.  Thorn  v.  Mayer, 
12  Misc.  487,  83  NTS  664. 

•5.  Donahue  v.  Klasaner,  22  Mich. 
252;  Peo.  v.  New  Tork,  6  AbhPr  (N. 
Y.)  180. 

66.  Shepherd  v.  Carrlel,  19  HI.  SIS. 
See  also  MacKensle  v.  Jackson,  82  Oa. 
80,  8  SB  77;  X>onahue  v.  Klassner,  22 
Mich.  252. 

[a1  The  oertiflMte  of  tte  ••Oleik 
of  a  eonn^  of  a  foreign  state  under 
a  county  seal,,  that  a  deed  presented 
for  record  In  this  state  was  duly  exe- 
cuted and  acknowledged  under  the 
laws  of  such  foreign  state,  will  not 
entitle  it  to  record  under  Rev.  St.  o 
24  j  20,  which  authorises  its  record 
in  this  state  on  such  a  certificate 
from  the  "clerk  of  a  court  of  record" 
in  the  foreign  state,  made  under  seal 
of  such  court  ShepharA  v.  Carrlel, 
19  III.  318. 

[b]  The  presuinptlom  baa  been  In- 
dulged that  the  circuit  court  of  a 
specified  county  In  a  elster  state  was 
a  court  of  record.  Grand  Pass  Shoot- 
ing Club  Crosby,  181  lit  2«,  64 
NB  818. 

[c]  JWUiolid  Botlee  ttat  eonvk  «m 
of  zMOrfl. — In  Michigan  It  Is  held  that 
Judicial  notice  may  be  taken  of  the 
fact  that  the  supreme  court  of  a  sister 
state  Is  one  of  record,  so  as  to  sustain 
a  certificate  of  authenticity  by  the 
clerk  of  such  court  which  fails  to 
show  that  It  is  a  court  of  record. 
Munroe  v.  Bastman,  31  Mich.  282; 
Morse  v.  Hewett,  Z8  Mich.  481;  Shot- 
welL  V  Harrison,  22  Mich.  410. 

iSi  OartUtaato  hy  "Vtm  jmer 
daft/*— Under  a  ftatute  rettulrmg  the 
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[$  256]  c.  Showing  Anthority  of  Officer  Who 
Took  Actoiowledsment.  The  certificate  is  usually 
required  to  show  that  the  officer  before  whom  the 
acknowledgment  was  taken  was  duly  authorized  to 
take  it,*"  and  it  must  appear  that  the  authority  of 
the  officer  existed  at  the  time  when  the  acknowl- 
edgment was  taken.*'  It  has  been  held  not  sufficient 
to  state  that  the  acknowledgment  was  taken  before 
a  notary  public  duly,  commissioned  and  swom,  as 
there  is  no  presumption  that  a  notary  has  the  power 
to  take  a^BOvleclbsments  under  the  laws  of  another 
state." 

[$  257]   d.  Shoving  OenuineiMSB  of  Signatore. 

The  statutes  usually  require  the  certificate  to  state 
that  the  person  making  it  is  acquainted  with  the 
handwriting  of  the  officer  who  took  the  aeknowl- 
edgment"  and  bdieres  his  signature  to  be  genuine." 


certificate  to  be  mad«  by  "^he  proper 
clerk"  It  wa0  not  necessarjr  for  the 
cl«rk  to  show  that  he  was  the  clerk 
of  a  court  of  record.  Grand  Tower 
Mln.,  etc,  Co.  V.  Gill,  111  III.  641. 

67.  Ooddard  v.  Sohmoll,  24  Misc. 
881,  Bl  NTS  402:  Matter  of  Wilcox,  1 
Misc.  B5.  21  NTS  780;  Brown  v.  Stil- 
weU,  1  NTSt  132;  Matter  of  Wlsner. 
3  Dem.  Surr.  (N.  T.)  11. 

[a]  Jnflff*  of  court  of  xtoorO. — 
Under  the  section  of  the  code  requir- 
ing a  deed  executed  in  another  state 
to  be  attested  by  Inter  alios  ft  Judge 
of -a  court  of  record,  with  a  certificate 
of  the  clerk  as  to  the  Kenulneness  of 
the  judge's  signature,  the  clerk's  cer- 
tificate must  show  that  the  Judge  Is 
a  iudgre  of  a  court  of  record.  Mao- 
Kensle  v.  Jackson.  82  Ga.  80,  8  SE  77. 

[b]  OoBunlsnonex  for  another 
Stat*, — ^Wh«H-e  a  deed  to  lands  lylngr 
In  minolfl  was  acknowledged  in  Penn- 
sylvania, end  the  certificate  of 
authenticity  showed  that  the  acknowl- 
edgment was  taken  before  a  commis- 
sioner of  deeds  for  New  Tork,  It  was 
held  that  the  Instrument  was  not  en- 
titled to  record  in  Illinois.  Ly<ai  v. 
Kaln,  S«  III.  362.         ^  _^ 

[e]  Chief  oflMV  of  place  where 
takMi^(l)  Under  a  sUtute  author- 
IxbiK  the  taking  of  acknowledementa 
by  the  chief  maglatrate  or  ofnoer  of 
the  place  where  taken,  a  certlflmte  of 
authenticity  to  an  Instrument  ac- 
knowledsred  before  a  Justloe^of  the 
peace  Is  insufficient  which  falls  to 
show  that  such  Justice  was  the  chief 
<^cer  of  the  place.  Rhoades  v.  Selln, 
20  F.  Cas.  No.  11,740,  4  WaJh.  715; 
Cassell  V.  Cooke.  8  Serg:.  &  R.  (Pa.) 
2C8,  11  AniD  610.  (2)  But  a  certificate 
statins  that  the  persons  who  took  the 
acknowledgment  were  Justices  of  the 
peace,  and  that  there  were  no  magis- 
trates superior  to  them  In  the  county, 
was  held  to  be  sufficient.  Mclntire  t. 
Ward,  6  Bhin.  (Pa.)  296,  6  AmD  417. 

[d]  ■Bhvtaatlal  oom^isDoe  with 
the  lanfcaafre  of  the  starate  is  suffi- 
cient. Beall  T.  liTsn,  <  Karr.  &  J.. 
(Md^)  »6. 

[e]  Mbdevt  showiBg  of  authocl- 
ty.— A  certificate  of  acknowledgrment 
of  a  deed  headed  "State  ef  Maryland, 
to  wit,"  recited  that  the  grantor  per- 
sonally appeared  "before  ns,  two  Jus- 
tices of  the  peace  of  the  State  of 
Maryland  for  Waahlngton  County." 
The  clerk  of  the  county  court  certi- 
fied, under  the  heading,  "State  of 
Maryland,  Washington  County,  sa:" 
that  the  persons  "whose  names  are 
signed  to  the  above  acknowledgment 
were,  at  the  time  of  signing  thereof,, 
and  still  are.  Justices  of  the  peace  for 
Uie  ctninty  aforesaid,  duly  commis- 
sioned and  qualified,  and  to  all  their 
acts  as  such  full  faith  and  credit  la 
and  ought  to  be  given,  as  well  In 
courts  of  Justice  as  thereout"  It  was 
held  that  the  two  certificates,  taken 
together,  sufficiently  showed  that  the 
Justices  had  been  swom  into  office  and 
were  Jostloea  of  the  ooanty  for  which 
they  took  the  aoknowledgment.  Deery 


T.  Cray,  6  Wall.  (U.  S.)  795,  18  L. 
ed.  668. 

(f]  "iMfaUy  anthorlied  and  as- 
signed"  has  been  held  eQulvalent  to 
the  statutory  expression  "duly  com- 
missioned and  swom."  Hall  v.  Git- 
tings.  2  Harr.  &  J.  (Md.)  880. 

[gj  Whove  Um  cerUfleate  seeltes 
the  appointment  of  the  ofllcer  to  take 
acknowledgments  proof  of  Buch  ap- 
pointment Is  not  necessary.  Stark  v. 
Harris,  (Tex.  Civ.  A.)  106  SW  887. 

[h]  Tallnre  to  show  by  what  aa- 
tborlty  ofiloer  appointed. — Where  a 
deed  to  lands  In  the  state  was  exe- 
cuted out  of  the  state  and  attested 
by  two  witnesses,  one  of  whom  signed 
as  notary,  with  the  certificate  of  a 
clerk  of  court  of  record  of  the  state 
and  county  wherein  the  deed  was  exe- 
cuted, this  was  prima  facie  sufilcient, 
under  Civ.  Code  (1895)  i  3621.  before 
Its  amendment,  providing  that  a  deed 
might  be  so  executed,'  although  the 
certificate  did  not  show  whether  the 
notary  held  his  appointment  under  the 
court,  or  had  been  appointed  by  the 
governor  of  the  state.  Durrenee  v. 
Northern  Nat.  Bank.  117  Ga.  886.  48 
BE  726. 

68.  HUgendorf  v.  Ostrom,  46  HI. 
A.  465:  Phillips  V.  Peo.,  11  111.  A.  340; 
Goddard  y.  Schmoll,  24  Misc.  381,  63 
NTS  402.  ^ 

Ja]  Beoital  held  sufficient. — A  cer- 
tificate that  the' Justices  "before  whom 
the  annMced  acknowledgments  were 
made  and  who  have  thereto  subscribed 
their  names.  Were,  at  the  time  of  so 
doing,"  Justices  duly  commissioned 
and  swom,  was  held  to  be  sufficient, 
the  words  "were  at  the  time  of  so 
doing"  relating  aa  well  to  the  act  of 
acknowledgment  as  to  the  signing  of 
the  certificate  by  the  Justices.  Warner 
V.  Hardy,  6  Md.  B26.  _ 

[b]  Bedtal  held  insofltalont^-The 
statement  in  a  certificate  of  authenti- 
cation by  the  secretary  of  a  foreign 
state  that  a  notary  of  that  state  "was 
appointed  and  commissioned  and  on 
the  28th  day  of  March,  1893,  duly  re- 
ceived the  qualifying  oath  thereunder 
as  a  notary  public  .  .  .  for  the 
term  of  seven  years  from  the  date  of 
the  said  commission,"  does  not  war- 
rant an  Inference  that  he  was,  on 
Dec.  29,  1894,  atlll  lawfully  per- 
forming the  functions  of  his  office. 
Goddard  v.  SchmoU,  24  Misc.  881,  53 
NTS  402. 

Cc]  Use  of  present  tense. — Certifi- 
cates dated  later  than  the  acknowledg- 
ment and  reciting  that  the  officer  "is" 
an  officer  authorized  to  take  acknowl- 
edgments have  been  held  defective  be- 
cause not  showing  that  he  had  author- 
ity at  the  time  the  acknowledgment 
was  taken.  Hilgendorf  v.  Ostrom,  46 
III.  A.  466;  Phmipa  v.  Peo..  11  til.  A. 
840. 

e>.   Brown  v.  Stllwell.  1  NYBt  1S2. 

70.  Irwin  v.  Welch.  10  Nebr.  479,  6 
NW  753:  Preedman  v.  Oppenhelm,  80 
Apt>.  r>iv.  487,  81  NTS  110;  Goddard 
V.  SchmolL  24  Misc.  881,  53  NTS  402; 
Brown  v.  Stllwell.  1  NTSt  182. 

71.  Irwin  T.  Wddi,  10  Nebr.  479, 


And  in  Georgia  a  positive  statement  that  the  ng- 
nature  is  genuine  is  required,^^ 

258]  e.  Showing  Conformity  with  Laws  of 
State  Where  Taken.  Where  the  statutes  of  the 
state  in  which  the  land  lies  allow  the  acknowledg- 
ment to  be  in  accordance  with  the  laws  of  the  state 
where  token,  the  certificate  ^must  state  that  such 
laws  were  complied  with  in  taking  the  aoknowledg- 
ment,  and  the  absence  of  sueh  a  recital  is  a  fatal 
defect.^'  A  certificate  propcor  in  this  regard  is 
conclusive  of  any  question  as  to  the  form  of  the 
acknowledgment 

.  259]  f.  Necessity  for  SeaL  The  certifieate 
of  authenticity  and  conformi^  is  usually  required 
to  be  under  the  official  seal  of  the'  ofBeer  by  wbom 
it  is  made/*  and  where  such  is  the  ease  a  ewtifieate 
without  such  seal  is  insoffleient." 

6  NW  768:  Freedman  v.  Oppenhelm, 
80  App.  Dtv.  487,  81  NTS  110;  God- 
dard V.  Schmoll,  24  Misc.  381.  63  NTS 
402. 

[a]  Bedtal  held  suiTloient.- — A  re- 
cital in  the  certificate  of  authentlca^ 
tion  "that  the  signature  attached  to 
the  annexed  instrument  is  genuine" 
was  a  sufficient  compliance  with  the 
statutory  form  that  the  certifying 
officer  "Is  acquainted  with  the  hand- 
writing of  such  person,  and  that  he 
verily  believes  the  signature  sub- 
scribed to  the  certificate  of  acknowl- 
edgment to  be  genuine."  Wells  v. 
Atkinson,  24  Minn.  161. 

[b]  Xteoital  held  Insnffiolsnt. — A 
recital  that  the  notary  was  "duly  com- 
missioned and  qualified,  and  that  full 
faith  and  credit  are  due  to  all  his  acts 
as  such,"  was  insufficient  under  a 
statute  requiring  a  recital  that  the 
officer  is  well  acquainted  with  the 
handwriting  of  the  notary  and  verily 
believes  his  signature  to  the  acknowl- 
edgment to  bo  genuine.  Freedman  v. 
Oppenhelm,  80  App.  Dlv.  487.  81  NTS 
110. 

72.  MacKenzie  v.  Jackson,  82  Ga. 
80,  8  SB  77  (where  a  certificate  of  au- 
thenticity containing  no  more  positive 
assertion  of  the  genuineness  of  the 
Judge's  signature  than  the  recital  by 
the  clerk,  "I  am  acquainted  with  the 
handwriting  of  said  judge,  and  believe 
his  signature  to  the  foregoing  to  be 
genuine"  was  held  fatally  defective). 

73.  Prentice  v.  Duluth  Storage, 
etc..  Co.,  68  Fed.  487,  7  CCA  298:  Mor- 
ton V.  Smith.  17  F.  Cas.  No.  9,867.  8 
Dill.  316;  Irwin  v.  Welch,  10  Nebr. 
479,  «  NW  753. 

[a]  Certifieate  bald  snSolont  see 
Morse  v.  Hewett,  28  Mich.  481. 

[b]  "Existing"  Uw  of  the  state.— 
Where  the  certificate  of  authenticity 
was  made  and  attached  several  years 
after  the  acknowledgment  of  the  In- 
strument, and  In  it  the  officer  certi- 
fied that  the  Instrument  was  executed 
ai>d  acknowledged  according  to  the 
"existing"  law  of  the  state.  It  was 
held  that  this  would  be  taken  to  mean 
the  law  existing  at  the  time  of  the 
acknowledgment,  and  the  certificate 
would  be  upheld.  Harrington  v.  Fish, 
10  Mich.  415.  See  also  Warner  v. 
Hardy,  6  Md.  E25;  Morse  Hewett, 
2S  Mich.  481. 

[c]  Vse  of  past  Instead  of  pxesent 
tense, — A  recital  that  the  instrument 
"was"  acknowledged  In  conformity 
with  the  laws  of  the  state  Instead  of 
"is"  so  acknowledged  did  not  vitiate 
the  certificate.  Hurt  v.  McCartney, 
18  III.  129. 

7*.  Culbertaon  v.  H.  Wltbeek  Co., 
127  U.  S.  326,  8  SCt  1136,  32  L.  ed.  134. 

75.  See  the  statutes, 
[a]    The  moblgan  stotate  In  fome 

In  1837  did  not  require  a  seal.  Hogels- 
kamp  v.  Weeks,  37  Mich.  422. 

76.  Buckmaster  v.  Job,  15  111.  328; 
Pope  V.  Cutler,  34  Hlch.  150;  Mus- 
grove  V.  Bonser,  5  Or.  313,  20  AmR 
737;  Fisher  v.  Vaughn,  76  Wis.  609, 
44  NW  831,  833. 

[a]  gi— mpHoii  aa  to  KaMmg  of 
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Th^  use  of  a  scroll  or  private  seal  instead  of  the 
official  seal  of  the  officer  has  been  held  insufficient,^ 
although  there  is  also  authority  to  the  contrary,^^ 
and  such  practice  would  seem  clearly  proper  where 
the  court  or  officer  Tnaking  the  certificate  has  no 
official  seal,^" 

[(  260]  B.  Wbere  Acknowledgment  Taken  Ont- 
side  of  Ootinty — 1.  JTecessity  for.  Under  some 
statutes,  where  an  acknowledgment  is  taken  in  a 
county  other  than  that  in  which  the  land  lies,  a 
further  certificate  of  authenticity  is  ret^uired  in 
order  to  entitle  the  instrument  to  registration  in 
The  registration  of  an  instm- 


ment  without  such  certificate  is  of  no  effect^  and 
becomes  operative  only  from  the  time  the  certi^cate 
is  filed."  ■ 

Where  not  required  by  statute  such  a  certificate 
is  not 'necessary.^ 

[%  261]  2.  Who  Kay  Hake.  The  certificate 
must  be  made  by  the  officer  designated  by  the 
statute."  It  has  been  h^d  -that  a  deputy  clerk 
may  make  the  certificate  in  his  principal's 
name." 

[$  262]  S.  Sufficiency  of.  A  substantial  compli- 
ance with  the  statute  is  sufficient,  and  the  certificate 
will  not  be  vitiated  by  teohnieal  defects." 


the  latter  county.' 

ZVT.   ADmSSIBILITT  OF  EVIDEKCE  IN  AID  OF  OEBTIFICATE 

[$  263]   A.  To  Bemedy  Material  Defects.   It  is 

the  general  rule  that  the  official  certificate  ia  the 
only  competent  evidence  of  the  fact  of  acknowl- 
edgment; and  where  such  certificate  is  defective  in 
a  niatter  of  substance,  evidence  aliunde  is  not  ad- 


•Ml. — Where  the  certificate  recited 
the  affixing  of  the  seal  but  the  record 
failed  to  show  that  a  seal  was  at- 
tached to  the  oriirlnal.  It  was  pre- 
sumed. In  the  absence  of  proof  to  the 
contrary,  that  the  officer  had  done  his 
duty  and  properly  sealed  the  certifl- 
cate.  Thorn  v.  Mayer,  12  Misc.  487,  33 
NTS  664.  But  see  Buckmaster  v.  Job, 
16  III.  328. 

.  77.  Skinner  v.  Fulton,  39  III.  484 
(where  a  certificate  sealed  with  a 
scroll  was  held  Insufficient,  although 
the  certificate  stated  that  the  seal  of 
the  court  was  lost). 

78:  Collins  v.  Boyd,  5  Dana  (Ky.) 
816  (where  a  certificate  under  the  pri- 
vate seal  of  the  officer  was  upheld 
under  a  statute  requiring  thb  "seal  of 
office"  to  be  annexed,  on  the  theory 
that  any  seal  which  he  customarily 
used  was  pro  hac  vice  the  seal  of  his 
office). 

78.  CreiKh  v.  Beelln,  I  Watts  &  S. 
<Pa.)  83  (where  it  was  said  that, 
"when  It  appears  by  the  certificate 
of  the  clerk,  that  the  court  has  no 
seal,  the  certlflcate  signed  by  the 
clerk,  and  sealed  with  his  private 
eeal,  is  sufficient"). 

SO.  U.  S. — Mflllean  v.  Mayne,  17 
F.  Cas.  No.  9.606.  2  Cranch  C.  C.  210 
(construing  Maryland  statute). 

Cal. — MIddlecoff  v.  Hemstreet.  135 
Cal.  173,  67  P  768. 

Colo. — McGlnnla  v.  Egbert,  8  Colo. 
41,  5  P  652. 

111.— Holbrook  V.  Nlchol,  36  111.  161; 
Doe  V.  Miles,  3  111.  315. 

Ind. — Reasoner  v.  Edmundson,  S 
Ind.  393. 

Ky. — McOmnell  v.  Brown,  Xiltt.  Sel. 

Cas.  459. 

Md. — Persner  v.  Bradley,  87  Md. 
488.  40  A  68;  Sltler  v.  McComas.  66 
Md.  135,  6  A  527;  Dyson  v.  Simmons, 
48  Md.  207;  Warner  v.  Hardy,  6  Md. 
525;  Beall  v.  Lynn.  6  Ham  &  J.  336; 
Hall  V.  Qlttings,  2  Harr.  &  J.  380. 

N.  T.— Wood  V.  Weiant,  1  N.  T.  77; 
Campbell  v.  Hoyt,  23  Barb.  555. 

[a]  Vsdw  tiio  ir«w  Tovk  aot  of 

1830  (1)  an  Instrument  acknowledged 
before  a  county  court  Judge  not  of 
the  degree  of  counselor  at  law  In  the 
supreme  court,  or  before  any  commla- 
siOTier  of  deeds  or  notary  public, 
could  not  be  recorded  or  read  In  evi- 
dence In  another  county  without  a 
?urther  certificate  of  authenticity  by 
the  clerk  of  his  county.  Wood  v, 
Weiant,  1  N.  T.  77;  Campbell  v.  Hoyt, 
23  Barb.  555:  Smith  v.  Smeltzer,  1 
Hilt.  287,  4  Abbl'r  469;  TJtlca.  etc.,  R. 
Co.  V.  Stewart,  33  HowPr  312.  (2) 
But  an  acknowledgmenr  taken  by  a 
county  judge  of  the  degree  of  coun- 
selor at  law  In  the  supreme  court  did 
not  require  such  authentication.  Peo. 
V.  Hurlbutt,  44  Barb.  126;  Jackson  v. 
Phillips.  9  Cow.  94:  Jackson  v.  Chap- 
in,  5  Cow.  486.  (3)  The  statute  was 
held  not  to  affect  an  atfntowlsdgmtnt 


taken  prior  to  Its  enactment. 
V.  Johnson,  19  N.  Y.  279. 

[b]  Vader  tli*  olwrter  of  the  olty 
of  OTMtoT  BTew  ToA,  where  a  com- 
mlSBioner  takes  an  acknowledgment 
of  a  conveyance  of  property  located 
in  a  county  Included  within  the  city 
limits  other  than  that  in  which  he  re- 
sides; there  must  be  a  cert4ficate'  of 
authentication  from  the  county  clerk 
to  entitle  it  to  be  recorded  or  received 
in  evidence  without  proof  of  execu- 
tion In  the  county  wherein  the  prop- 
erty is  situated.  Peo.  v.  Haggerty, 
22  Misc.  296,  50  NTS  32. 

[c]  VoMMsIon  givm  under  »  ohat- 
tel  moxtng*  has  been  heM  to  dis- 
pense with  the  necessity  for  such 
certificate  as  a  prerequisite  to  the 

Seceptlon  of  the  instrument  in  evl- 
ence.  Webber  v.  Mackey,  SI  til.  A. 
369. 

[d]  BSaot  of  ehanM  of  ▼nma^ 

Under  a  statute  requiring  a  deed  ac- 
knowledged within  the  state  before 
a  Justice  of  the  peace  to  be  accom- 
panied by  a  certificate  by  the  county 
clerk  that  he  was  an  acting  justice 
of  the  peace,  but  providing  that  no 
such  certificate  shall  be  required  if 
the  acknowledgment  la  taken  by  a 
justice  In  the  county  where  the  land 
Is  situated,  it  was  held  that  a  deed 
without  such  certificate,  being  prop- 
erly admitted  in  evidence  In  a  suit 
brought  in  the  county  where  it  was 
acknowledged  and  recorded,  was  not 
rendered  inadmissible  by  a  change  of 
venue  of  the  suit  to  another  county. 
Holbrook  v.  Nlchol,  36  111.  161. 

81.  Reasoner  v.  Edmundbon,  5 
Ind.  393;  Fersner  v.  Bradley,  S7  Md. 
488,  40  A  58. 

[a]  Oertifloate  made  after  record 
held  ineffective. — The  certificate  of 
the  clerk  of  the  circuit  court  required 
by  Code  art  21  S  42,  as  amended  bv 
Laws  (1892)  c  663.  and  I^ws  (1892) 
c  4  !  3,  to  a  bill  of  sale  acknowledged 
before  a  Justice  of  the  peace  out  of 
the  county  where  the  property  la,  is 
of  no  effect  when  made  two  years  after 
the  bill  of  sale  was  executed  and 
recorded.  Fersner  v.  Bradley,  87  Md. 
488,  40  A  58. 

88.  Hunt  V.  Johnson.  19  N.  T.  279; 
Peo.  V.  Hurlbutt,  44  Barb.  (N.  T.) 
126;  Jackson  v.  Phillips.  9  Cow.  (N. 
Y.)  94:  Jackson  v.  Chapln,  E  Cow. 
(N.  T.)  485. 

[a]  AOknowlsdffmait  taken  I17  no- 
tary— Under  Rev.  St.  (1838)  pp  420, 
421,  a  notary's  certificate  and  seal 
required  no  support  h"y  the  attesta- 
tion and  seal  of  the  clerk  of  the  cir- 
cuit court  where  he  had  taken  an 
acknowledgment  of  a  conveyance  of 
lands  lyinfiT  without  his  county.  Doe 
V.  Vandewater,  7  Blackf.  (Ind.)  6. 

83.  Schoolcraft  v.  Campbell,  6 
Blackf.  (Ind.)  481  (clerk  of  circuit 
court).   

[a]  Olertc  of  oonnlr  eonrt. — The 
county  courts  Having  succeeded  to 


missible  to  show  that  the  statute  was  in  fact  com- 
plied with,  and  that  the  officer,  through  miatake, 
failed  to  certify  the  acknowledgment  correctly. 
Accordingly  parol  evidence  is  not  admissible  to 
supply  a  material  fact  which  is  not  shown  by  the 
Hunt 


the  powers  of  the  county  commis- 
sioners* courts,  the  clerk  of  the  for- 
mer court  was  authorised  to  make  the 
certificate  by  a  statute  conferring  the 
power  on  the  (derk  of  the  latter  court, 
Hague  V.  Porter,  4B  111.  31S;  Martin 
v.  Hellman  Maeh.  Works,  88  111.  A. 
159. 

84.   Hague  V.  Porter.  4S  HI.  318. 
86.   Beall  T.  Lynn,  «  Rarr.  *  J. 

(Md.)  336. 

[a]  Words  e^tnivalent  to  statntorr 
lanirnage. — The  words  "legally  au- 
thorized and  assigned"  are  equiva- 
lent to  the  statutory  expresston  "duly 
commissioned  and  sworn."  Hall  v. 
GlttlngB,  2  Harr.  &  J.  (Md.)  3S0. 

[b]  Omission  to  state  Bams  and 
offldal  ekavnoter  of  officer. — The 
omission  of  the  county  clerk's  certifi- 
cate to  state  the  name  and  official 
character  of  Uie  officer  who  took  the' 
acknowledgment  may  be  supplied 
fn>m  the  certificate  of  acknowledg- 
ment. Thorn  v.  Mayer,  12  MIso.  487, 
33  NYS  664. 

[c]  Rw  akssnoe  of  a  Oat*  from 
the  clerk's  certificate  of  authentlcit> 
does  not  vitiate  it  where  there  ia  no 
statute  requiring  a  date.  Thorn  v. 
Mayer,  12  Misc.  487,  33  NYS  664. 

td]  Absence  of  seal  from  reooM. 
—The  mere  absence,  from  the  record 
of  a  deed,  of  the  senl  of  the  county 
clerk  to  his  certificate  of  authenticity 
does  not  vitiate  It,  notwithstanding 
the  statute  requires  the  certificate  to 
be  under  seal  as  a  condition  of  allow- 
ing the  record  of  such  deed  to  be 
admitted  In  evidence;  the  presump- 
tion that  the  clerk  performed  his 
duty,  with  a  recital  In  the  certificate 
that  the  seal  was  attached,  being  suf- 
ficient evidence  thereof.  Thorn  v. 
Mayer,  12  Misc.  487,  38  NYS  664. 

86.  U.  a— Elliott  V.  Plerxol.  1 
Pet.  328.  7  I.,  ed.  164  {att  8  F.  C^s. 
No.  4.395.  1  McLean 

Ala. — Scott  V.  Simons,  70  Ala.  352. 

Conn. — Hayden  v.  Westcott,  11 
Conn.  129;  Pendleton  v.  Button,  S 
Conn.  406. 

111.— Kerr  v.  Ruasell,  69  HI.  666, 
J8  AmR  634:  Llndley  v.  Smith.  46  III. 
523;  Knnor  v.  Thompson.  46  111.  214. 

Iowa. — CTPerrall  v.  Rimplot,  4  Iowa 
381;  O'Ferrall  v.  Slmplot,  4  Greene 
162. 

Mo. — McClure  v.  MfCHurg,  5S  Ma 
173;  Chauvin  v.  Wagner,  IS  Mo.  S31. 

N.  Y. — Elwoodv.  Klock.  13Barb.  50. 

N.  C— Harrell  V.  Klllott,  1  N.  C.  8«. 

Pa.— Williams  v.  Baker.  71  Pa.  476; 
Jourdan  v.  Jourdan,  9  Serg.  Sc  R.  ZSS. 
11  AmD  724:  Watson  v.  Bailey,  1 
Blnn.  470,  2  AmD  462. 

Tenn. — Mount  v.  Kesterson,  6 
Coldw.  462:  Gamett  v.  Stocfltton.  7 
Humph  r.  84. 

Tex, — Looney  v,  Adamson.  48  Tex. 
619;  McKellar  v.  Peck,  39  Tex.  581. 
But  compare  Interstate  Bldg.,  etc.. 
Assoc.  V.  Oaforth.  94  Tex.  »»,  5». 
SW  87L 
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fertifieate,"  saeh  as  the  ideniity  of  the  acknowl- 
edger,** the  officer  *8  knowledge  of  such  identity^"  or 
the  fset  of  aekaowLedgment.^  Neither  can  it  be 
sfaovn  by  juirol  in  support  of  a  defective  eeriiflcate 
of  a  married  woman's  acknowledgment  that  she 
was  in  fact  privately  examined  as  required  by  the 
statute,*^  that  the  instrument  was  explained  to  her,^ 
or  that  she  acknowledged  having  executed  it  volun- 
terily." 

r$  264]  B.  To  Bamedy  Uumbttanttal  Defects. 

Where  the  cer^eate  is  in  substantial  compliance 
with  the  requirements  of  the  statute,**  parol  or 
extrinsic  evidence  may  he  admitted  to  remedy  de- 
fects or  supphr  omissions  whiefa  are  not  substantial 
ia  character.  Such  evidence  has  also  been  held 
admissible  to  explain  a  reference  in  a  certifleate,"* 
to  show  that  a  seal  was  originally  affixed  thereto 


but  has  become  detaehed,*'  to  show  the  time  when 
the  certificate  was  indorsed  on  the  instrument,'"  and 
to  prove  the  actual  execution  of  a  deed,  without 
affecting  the  validity  of  the  reco'rd  thereof  as 
notice. 

26S)   0.  To  Show  Officer's  Anfhority.  The 

admissibility  of  extrinsic  evidence  to  show  the  of- 
ficial character  of  the  person  who  took  the  aeknowl- 
edgmrat  depends'  upon  whether  -or  not  the 
statute  requires  such  fact  to  be  shown  by  the 
certificate.^  If  there  is  such  a  requirement, 
evidence  cannot  be  admitted  to  supply  the 
omission  of  a  recital  as  to  such  antiiority;' 
but  where  the  official  character  is  not  required 
to  appear  from  the  certificate,  the  officer's 
authority  to  take  acknowledgments  may  be  shown 
by  parol.* 


Vt.— Wood      CocUran^  S»  Tt.  544. 

Va. — Harrisonburg  First  Nat.  Bank 
v.  PauL  75  Va.  694. 

W.  Va  Leftwlch  v.  Neal,  7  W.  Va. 

S<9. 

87.  U.  S. — ^RoBS  y.  HcLung,  6  Pet. 
283.  8  L.  ed.  400;  Bird  v.  McClelland, 
etc  Brick  Utg.  Co.,  46  Fed.  468;  El- 
liott V.  PlersoTl,  8  F.  Cas.*  No.  4,385, 
1  McLean  11.  1  Pet.  328.  7  L.  ed.  164. 
See  also  Shults  v.  Moore,  22  F.  Cas. 
N'o.  12.826,  1  McLean  520. 

Ala. — Cox  V.  Holcomb,  87  Ala.  589, 
6  S  309,  13  AmSR  79;  Scott  v.  Blmons, 
70  Ala.  352.  See  also  Doe  v.  Wilkin- 
son, S6  Ala.  453.' 

Cal. — Mlddlecoff  v.  Hemstreet.  136 
Cal.  173,  67  P  768. 

Conn. — Hayden  v.  Westcott,  11 
Conn.  129;  Pendleton  v.  Button,  S 
Conn.  406. 

Hawaii. — Lalakea  v.  Hllo  Sugar 
Co..  15  Hawaii  570. 

111.— Llndley  v.  Smith,  46  HI.  528; 
Ennor  v.  Thompson,  16  111.  214;  Bus- 
sell  V.  Rumaey,  85  III.  362. 

Iowa,-— O'Ferrall  v,  Slmplot,  4  Iowa 
3S1;  ©"Ferralk  v.  Slmplot.  4  Greene  l62. 

Ky, — Blackburn  v.  Pennington,  8  B. 
Hon.  217;  Barnett  v.  Shackleford,  6 
J.  J.  Marsh.  632,  22  AmD  100. 

Miss. — ^WlUla  V.  Qattman.  53  Miss. 
721. 

Mo. — McClure  v.  McClurg,  S3  Mo. 
173;  ChauTln  v.  Waaner,  18  Mo.  531. 

N.  T.— Elwood  V.  Klock,  13  Barb.  60. 

Oh. — SllUnian  v.  CumminB,  IS  Oh. 
116. 

Or. — Harty  v.  Ladd,  t  Or.  853. 

Pa. — Spencer  v.  Reese,  166  Pa.  168, 
SO  A  722;  Bamet  v.  Bamet.  16  Berg. 
4  R-  72,  16  AmD  616:  Jourdan  v. 
Jourdan,  9  Serg.  &  R.  866,  11  AmD 
724;  Watson  v.  Bailey,  1  BInn.  470, 
3  AmD  462. 

Tex. — Stone  v.  Sledge,  24  8W  697; 
Looney  v.  Adamson,  48  Tex.  619;  King 
V.  Russell,  40  Tex.  124;  Kimmey  v. 
Abney,  (Civ.  A.)  107  SW  885;  Hurst 
V.  Finley.  22  Tex.  Civ.  A.  605,  66  SW 
3S8.  See  also  Stames  v.  Beltel,  20 
Tex.  Clv.  A.  524.  50  SW  202. 

Va. — ^Harrisonburg  First  Nat.  Bank 
V.  Paul.  76  Va.  594.  40  AmR  740. 

W.  Va.— Leftwlch  v.  Neal,  7  W.  Va. 
669;  Wise  v.  Postlewalt,  3  W.  Va. 
45S. 

See  Solt  V.  Anderson,  71  Nebr.  826. 
SB  NW  678;  O'Brien  v.  Qaslln,  20 
Nebr.  347.  30  NW  274. 

The  certificate  "must  be  within  and 
of  Itself  complete,  and  no  extrinsic 
evidence  can  be  Invoked  to  eke  out 
its  recitals."  McClur©  v.  McClurg,  5$ 
Mo.  173,  174. 

[a]  KaasoB  «f  ml*. — ^If  such  evi- 
dence were  allowed  to  supply  a  ma- 
terial part  of  the  certificate,  then 
logically  It  would  be  admissible  to 
supply  an  entire  certlflcate,  and  the 
acknowledgment  might  therefore  rest 
In  parol.  Hayden  v.  Westcott,  11  Conn. 
129;  Solt  V.  Anderson,  71  Nebr.  826, 
99  NW  678. 

[bl  Fanux*  to  show  release  of  home- 
«te>d— An  acknowledgment  which 
falls  to  Show  a  release  of  the  home- 
sivad  eumption  caonot  be  varied  by 


parol  evidence  that  at  the  time  it 
was  made  the  homestead  was  In  fact 
waived,  and  that  the  Justice  neglected 
so^certlfy.  Bnnor  v.  Thompson,  46 

ic]  AaalnBUBt  for-  'b«MM  of 
ozMiton^under  a  statute  making 
acknowledgment  essential  to  the  val- 
idity of  an  assignment  for  the  benefit 
of  creditors.  It  was  held  that  where 
a  proper  acknowledgment  had  actual- 
ly been  made  but  the  certificate  was 
defective,  that  fact  conld  be  shown 
by  evidence  aliunde  for  the  purpose 
of  upholding  the  assignment.  Lilnder- 
man  v.  Hastings  Card,  etc.,  Co.,  38 
App.  Dlv.  488,  B6  NTS  466  [eft  Rogers 
V.  Pell,  1B4  N.  T.  518,  531,  49  NB  75]. 

88.  Wood  V.  Cochrane,  39  Vt.  644. 

89.  Llndley  v.  Smith,  46  III.  523. 
[a]    In  Vew  Tork  extrinsic  evidence 

has  been  held  to  be  admissible  for  this 

gurpose.  Hutton  v.  Webber,  60  N,  T. 
uper.  247,  17  NTS  463  faff  137  N.  Y. 
616,  33  NE  746].  See  also  Kumin  v. 
United  Waste  Mfg.  Co.,  153  App.  Dlv. 
«8,  188  NTS  82;  Rogers  v.  Pell,  47 
App.  Dlv.  240.  62  NYS  92  [aff  168  N. 
Y.  587,  60  NE  1112J  (where  the  defect 
was  held  remedied  oy  reference  to  an- 
other certificate,  made  on  the  same  day, 
which  contained  a  proper  recital  as  to 
the  acknowledger's  Identity)  ;  BIdwell 
V.  Sullivan,  17  App.  Dlv.  629,  45  NYS 
680,  26  NTCIvProc  392,  4  NYAnnCas 
161  (holding  that  a  notary  public  who 
took  the  adcnowledgment  of  a  mortgage 
was  shown  to  have  been  personally  ac- 
quainted with  the  mortgagor  where  it 
appeared  that  the  mortgagor  had  pur- 
chased the  premises  at  a  sale  made 
toy  the  notary,  as  referee,  on  foreclosure 
ot  a  previous  mortgage,  had  signed  the 
terms  of  sale,  had  given  to  the  notary, 
as  such  referee,  a  check  on  account  of 
the  purchase  money,  which  check  was 
duly  paid,  and  bad  received  a  referee's 
deed  of  the  premises). 

90.  Hughes  v.  Wright,  (Tex.  Clv. 
A)  97  SW  525. 

91.  Ala. — Cox  V.  Holcomb,  87  Ala. 
6S9,  6  8  809,  18  AmSR  79. 

Miss.— Willis  V.  Gattman,  63  MUs. 
721. 

N.  Y. — Elwood  V.  Klock,  IS  Barb.  60. 

Or. — Harty  v.  Ladd,  3  Or.  863. 

Pa. — Jourdan  v.  Jourdan,  9  Serg.  Se 
R.  268,  11  AmD  724. 

Tex. — Looney  v.  Adamson,  48  Tex. 
619. 

Ont. — Stasmer  v.  Applegate,  8  U.  C. 
C.  P.  133,  461. 

93.  Sllllman  v.  Cummins,  13  Oh. 
116;  Barnet  v.  Bamet,  15  Serg.  &  R, 
(Pa.)  72.  16  AmD  616. 

[a]  Wker*  a  deed  exeouM  by  » 
married  woxnaii  Ium  been  lost,  the  fact 
that  the  ofllcers  explained  the  deed  to 
her  and  took  her  acknowledgment  may 
be  proved  by  ctrcumstknces.  Texas 
Land.  eta.  Co.  v.  Walker,  47  Tex.  Clv. 
A.  643,  106  SW  646. 

93.  Stone  v.  Sledge,  (Tex.  Clv.  A.) 
24  SW  697  raff  87  Tex.  49,  26  SW  1068. 
47  AmSR  66]. 

94.  UoMdnar  of  m'bstaattai  eom- 


SllaBM  wfUi  atainte  sec  supra  ||  183- 
IS7.  209,  210. 


96.  aaflln  V.  Smith,  86  Hun  (N,  T.) 
372  (where  evidence  was  admitted  to 
supply  the  omission  of  a  single  word), 

[a]  The  tme  date  of  an  acknowl- 
edgment may  be  shown  by  parol.  Joe- 
dan  v.  U<ad,  12  Ala.  247 :  Herrtll  v. 
Sy^rt,  66  Ark.  51,  44  SW  462 :  Holt 
v.  Russell,  S6  N.  H.  659  ;  Oest  v.  Flock, 
2  N.  J.  Eq.  108.  But  see  Greene  v. 
Oodfrey.  44  Me.  26. 

[b]  Place  of  teUair  sokaowledf- 
mwnt^— Where  an  acknowledgment  was 
objected  to  on  the  ground  that  the  name 
of  the  county  was  omitted  from  the 
caption  of  the  certificate.  It  was  held 
that  the  objection  was  obviated  by 
proof  that  the  subscribing  justice  was. 
at  tbe  time  of  taking  the  acknowledg- 
ment, a  justice  for  the  county  wherein 
It  was  taken.  Graham  v.  Anderson, 
42  IJL  514,  92  AmD  89.  See  also  Rogers 
V.  Pell,  47  App.  Dlv.  240,  62  NTS  92 
[aff  168  N.  Y.  687,  60  NE  1112]  (where 
parol  evidence  was  admitted  to  show 
that  the  acknowledgment  was  taken  at 
a  place  other  than  that  laid-  In  the 
venue  of  the  certlflcate). 

96.  Doe  V.  Wilkinson,  36  Ala.  463 
(where  a  deed  by  husband  and  wife 
conveying  the  wife's  lands,  and  the 
wife's  reltngutshment  of  dower  In  such 
lands,  were  written  on  the  same  paper, 
and  following  the  deed  was  a  defec- 
tive certificate  of  acknowledgment,  and 
following  the  relinquishment  of  dower 
was  a  certlflcate  In  due  form  stating 
that  the  wife  executed,  etc.,  "the  fore- 
going Instrument,"  and  it  was  held  that 
patrol  evidence  was  admissible  to  show 
that  when  the  latter  certificate  was 
written  the  relinquishment  of  dower 
was  not  on  the  paper,  in  order  to  es- 
tablish that  the  words  "the  foregoing 
Instrument"  could  mean  ratly  the  deed 
and  not  the  relinquishment  of  dower). 

97.  .  Stooksbeny  v.  Swann,  IS  Tex. 
Civ.  A.  66,  31  SW  369. 

98.  PreWlt  v.  Graves,  6  J.  J.  Marsh. 
(Ky.)  114  (holding  that  a  person  who 
at  the  instance  of  the  clerk  indorsed 
on  a  deed  the  certlflcate  of  a  married 
woman's  relinquishment  Is  a  competent 
witness  to  prove  the  time  when  such 
Indorsement  was  made). 

99.  King  v.  Russell,  40  Tex  124. 

1.  Veoasstty  for  sliowlMr  offldal 
olianwter  of  oflLoeir  In  omiucate  see 
supra  li'166. 

a.  Johnston  v.  Haines,  2  Oh.  66 : 
Coffey  V.  Hendricks,  66  Tex.  676,  2  HW 
47  ;  Gulf,  etc.,  R  Co.  v.  Carter,  5  l^ex. 
Clv.  A.  676,  24  BW  1088.  See  alBO 
Shults  V.  Moore,  22  F.  Caa  No,  12,824, 
1  McLean  620. 

[a]  A  further  oartUBoate  of  an- 
tbeatlolty  must  show  on  its  face  that 
the  person  who  made  It  was  authorized 
by  statute  to  do  so  ;  and  extrinsic  proof 
Is  not  admissible  to  show  that  fact. 
Peo.  v.  New  York,  6  AbbPr  (N.  T.)  180. 

[b]  Where  a  copy  of  tbe  deed  WM 
oftarad  In  eviaeno*  extrinsic  proof  of 
tbe  official  character  of  the  person  who 
took  the  acknowledgment  -ma  not  ad- 
missible. Johnston  v.  Haines,  S  Oh. 
65.  16  AmD  638.     ^  „  „  „  . 

9.  V.  S.— Van  Ness  v.  U.  S-  Bank. 
IS  Pet  17,  10  li.  ed.  Ur^.  S.  Bai^  v. 
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Zm   OEBTIFICATE  AS  EVIDENCE 


266]  A.  In  (HneraL  It  has  been  shown  here- 
tofore thai  one  of  the  effects  usually  given  by  stat- 
ute to  a  certificate  of  acknowledgment  regular  on  its 
face  is  to  entitle  the  instrument  acknowledged  to  be 
received  in  evidence  without  other  proof  of  its 
executioi;,*  and  that  the  certificate  itself  is  usually 
the  only  evidence  that  can  b^  received  to  prove  the 
fact  of  acknowledgment.^  The  question  to  which  we 
now  come,  namely,  the  credit  to  be  accorded  the 
certificate  as  evidence  of  the  facts  recited  therein, 
is  the  most  difficult  that  arises  in  the  law  of  ac- 
knowledgments, and  to  reconcile  all  of  the  numerous 
decisions  in  which  it  has  been  considered  is  a  prac- 
tical impossibility.  It  may  be  stated,  however,  as 
s  universal  doctrine  to  which  all  the  courts  give 
support,  that  the  certificate  is  at  least  prima  facie 
evidence  of  every  necessary  recital  contained 
therein.' 

Bennln?,  2  F.  Caa.  No.  908,  4  Crancdi 
C.  C.  81 ;  Rhoades  v.  Sella.  20  F.  Cas. 
No.  11,740,  4  Wash.  G.  C  71S :  Sbults 
V.  Hoore,  22  F.  Caa.  No.  12,824,  1  Mc- 
lean 620. 

Cal.— Fabian  v.   Callahan,  58  Cal. 
15B. 

111. — Graham  v,  Anderson,  42  III.  614, 
92  AmD  89 ;  Irvine:  v.  Brownell.  11  III. 
402.  ^  . 

Md.— Byer  v.  Etnyre,  2  GUI  ISO,  41 
AmD  410. 

Mls8. — Russ  V.  Wtngate,  30  Miss.  440. 

N.  H.— Bellows  v.  Copp,  20  N.  H.  492. 

Pa. — Pierce  v.  Hakea,  28  Pa.  231 ; 
Bennet  v.  Paine,  7  Watts  384,  82  AmD 
766:  Scott  T.  Oallasher,  11  Berg.  * 
R.  847. 

5.  C — Carolina  8av.  Bank  v.  Mc- 
Mahon,  87  S.  C.  109,  16  8E  81. 

N.  R~Kelly  v.  Brown.  81  N.  B.  «48 ; 
Robfnwm  v.  Wilson,  S  N.  B.  801. 

[a]  Xsaldmo*  of  fraator  mm  affsot- 
Isr  ottoex**  anthorltjr^The  acknojvl- 
sdgement  of  a  deed  of  lands  tying  In 
New  Jersey  can  be  taken  In  another 
state  only  when  the  grantor  resides  In 
such  other  state.  Where  the  face  of  the 
deed  or  the  certificate  of  acknowledg- 
ment showa  the  residence  of  the  gr&ntor 
tt  Is  prima  facie  evidence  of  the  author- 
ity of  the  officer  taklnr  the  acknowledg- 
ment. If  It  does  not  so  appear  the 
grantor's  residence  may  be  proved  by 
other  evidence.  Graham  v.  Whltely.  26 
N.  J.  L.  254.  Bee  also  RehkQpf  v. 
Miller,  S9  111.  A.  662  (where  parol 
testimony  was  admitted  to  show  that 
the  officer  was  a  justice  of  the  town  In 
which  the  mortgagor  resided). 

[hi  Proof  of  fox«ifn  law^Where 
proof  of  a  foreign  deed  is  to  be  made. 
It  la  competent  to  eatahllah  the  position 
of  the  certifying  officer  by  proof  of 
the  foreign  law.  Crooks  v.  Whltford, 
47  Ulch.  283,  11  NW  159. 

4.  See  supra  91  73-79. 

6.  Bee  supra  ||  26S-26&. 
6.   U.  S. — Linton  v,  Vennont  Nat  L. 

Ins.  Co.,  104  Fed.  684,  44  CCA  E4. 

Ala.~MarUn  v.  Evans.  168  Ala,  667, 
SO  S  997. 

D.  C— Ford  V.  Ford,  27  D.  C.  407, 
6  LRANS  442  and  note,  7  AnnOas  246 
and  note. 

XII. — Spencer  v.  Razor,  261  ni.  278, 
90  NE  300. 

lA. — ^DeBlano  v,  Martin,  2  Rob.  82. 

Mich. — Cameron  r.  Culklna,  44  Mich. 
581,  7  NW  167. 

Mo. — Barbee  v.  Farmers'  Bank,  240 
Mo.  297,  144  SW  889;  Clark  v.  Ed- 
wards, 76  Mo.  87. 

N.  Y. — Albany  County  Sav.  Bank  v. 
McCarty,  149  N.  T.  71,  48  NB  427. 

N.  C. — Wetherington  v.  Williams,  134 
N.  C.  276,  46  SE  728. 

5.  D. — Northweatern  Loan,  etc.,  Co. 
V.  Jonasen,  11  S.  D.  566,  79  NW  840. 

Wash. — Oardner    v.    Port  Blakeley 
Mill  Co.,  8  Waah.  1.  35  P  402. 

Wi«. — Eaton  v.  Woydt,  82  Wis.  277. 


Where  frand  and  forgetv  charged  against  officer. 

Where  the  ofiicer  purporting  to  take  the  acknowl- 
edgment of  a  deed  is  the  real  beneficiary  therein, 
and  he  is  charged  with  a  forgery  of  the  deed,  and 
with  making  a  false  certificate,  the  -rule  that  a 
certificate  of  acknowledgment  is  prima  facie  et^idence 
of  the  facts  recited  does  not  obtain  until  the  charges 
are  determined  favorably  to  the  officer,  on  the  hap- 
pening of  which  event  it  will  obtain.' 

[$  267]  B.  ConclnsiTeness— 1.  Where  Some  Kind 
of  AcknoTledgment  Uade — a.  Aa  to  Matters  Which 
Officer  Beqnired  to  Certify— (1)  (General  Rule.  The 
general  rule,  in  the  absence 'of  any  statute  p^roviding 
otherwise,  is  that  where  a  grantor  has  appeared  and 
made  some  kind  of  acknowledgment  before  an  of- 
ficer having  jurisdiction,  a  certificate,  icgolar  in 
form,  is  conclusive  as  to  all  those  matters  which 
the  officer  is  required  by  law  to  .eerti^,  and,  in  the 


This  proposition  Is  supported  by  prac- 
tically au  the  cases  cited  in  li  1C7, 


268  infra,  and  consequently  no  ex- 
haustive citation  of  authorities  Is  at- 
tempted at  this  point. 

"A  certificate  of  acknowledgment  In 

firoper  form  makes  a  prima  facte  case 
n  favor  of  the  execution  of  the  instru- 
ment, not  only  as  to  Innocent  third 
parties,  but  as  to  the  parties  to  the 
Instrument  also."  Carver  v.  Carver,  97 
Ind.  497,  612. 

[a]  The  lefal  pzMmmptioa  of  tbm 
proper  perfonnaiioa  of  oSeial  d«ty 
by  a  puDlIc  officer  requires  that  this 
effect  should  be  given  to  the  certificate. 
Albany  County  Sav.  Bank  T.  McCarty, 
149  N.  Y.  71,  43  NE  427. 

[b]  St«b  Uumffh  tbm  mmmmMM  im 
dantod  ■umimr  oath  In  the  pleadings  of 
the  adverse  party,  an  Instrument  which 
bears  a  regular  certificate  of  acknowl- 
edgment Is  admlsdble  In  evidence  as 
prima  faoie  proof  of  execution.  Wllktns 
V.  Moore,  20  Kan.  638  ;  Anglo-American 
Land,  etc.,  Co.  v.  Hegwer,  7  Kan.  A. 
689,  61  P  916 ;  Lennon  v.  White,  61 
Minn.  150,  68  NW  620 ;  Homer  v.  Cou- 
ter,  63  Minn.  171,  64  NW  1063.  But  see 
Carver  v.  Carver,  97  Ind.  497. 

[c]  Wher*  Hon  est  faotnm  la 
pleaded  in  an  action  based  on  an  In- 
strument bearing  a  regular  certificate 
of  acknowled^ent,  the  certificate  Is 
prima  facie  evidence  that  the  grantor 
adopted  a  signature  by  mark.  Meazela 
-v.  Martin,  98  Ky.  60,  18  SW  1028,  18 
Kyli  968. 

[d]  The  •xwmtlott  of  a  dsad  la 
miSoiently  prored  by  the  certlfleate  of 

acknowledgment  Schrooder  v.  Smith, 
240  111.  574,  94  NE  969. 

[el  OennliMnesa  of  doenwiwit  —A 
genuine  certificate  of  acknowledgmmt 
Is  presumptive  evidence  of  the  gBnuIne- 
nesB  of  the  document  to  which  it  is 
attached.  Cameron  v.  Culklna,  44  Mich. 
681,  7  NW  167. 

[f1  Ukdw  S.  B.  Coup.  KawB  S  5807, 
providing  that  an  Instrument  in  writ- 
ing, which  Is  acknowledged  or  proved, 
and  duly  recorded.  Is  admissible  as 
evidence  without  further  proof,  a  no- 
tary's certificate  of  acknowledgment  to 
a  recorded  mortgage  is  prima  fade  evi- 
dence of  every  necessary  recital,  and 
his  uncontradicted  testimony  In  rela- 
tion thereto  is  entitled  to  full  credit, 
and  hence  an  nnlmpugned  certlfleate  of 
acknowledgment,  established  by  the 
notary's  evidence,  gave  to  a  mortgage 
the  full  force  of  the  mortgagor's  signa- 
ture thereto,  although  It  Is  conceded 
that  she  "did  not  take  hold  of  the 

Een,"  and  did  not  "ask  any  one  to  sign 
er  name"  when  It  was  done  by  the 
notary.  Northwestern  L>oan,  etc.,  Co, 
V.  Jonasen,  11  S.  D.  566,  79  NW  840. 

[g]  Omoial  bonds  must  be  acknowl- 
edged by  both  principal  and  sureties 
before  some  officer  authorised  to  take 
acknowledgments  of  Instruments  under 
seal,  and  such  acknowledgment  is  to 
be  taken  as  prima  fade  evidence  that 
the  Instrument  was  algned,  sealed,  and 
acknowledged  In  the  manner  set  forth 


in  such  acknowledgment,  and  la  to  have 
the  same  force  and  effect  as  evidence 
In  all  legal  proceedings  as  that  given 
to  acknowledgments  to  deeds  of  con- 
veyance of  real  estate.  Ramsay  v.  Peo., 
97  111.  A.  283  [afC  197  HI.  672,  64  NB 
649,  90  AmSR  177]. 

[h]  AokaowlsOgHMnt  taken  ont- 
■Ua  of  state^-^he  certificate  of  a. 
notary  authorized  by  the  law  of  his 
own  state  to  administer  oaths  la,  br 
2  Rev,  St  p  91  I  281,  presumptive  evt- 
denoe  in  Indiana.  Andrews  v.  Ohio, 
etc.,  B.  Co.,  14  Ind.  169. 

7.  Albright  v.  Stevenaon,  227  Mo. 
888,  842.  12«  SW  1027  (where  the 
court  said  :  "The  cases  annoandns  this 
general  principle  are  not  cases  wherein 
the  acknowledglnff  officer  was  in  any 
way  interested,  nor  In  which  that  officer 
was  charged  with  a  foivenr.  We  can 
see  where  the  rule  should  be  ^ven  its 
full ,  force  when  the  acknowledRlng- 
officer  is  wholly  disinterested,  and 
charged  with  no  dereliction  of  duty 
upon  his  own  account  -  But  In  cases 
where  It  appears  that  the  officer  pur- 

Eortlng  to  take  the  acknowledgment 
I  the  real  benefloiary  of  the  convey- 
ance, and  that  he  is  shown  to  have 
received  such  benefits,  and  he  himself 
l9  charged  with  forgery,  as  well  as  a 
false  certificate,  we  hardly  think  the 
strict  rule  as  to  the  force  of  a  certifi- 
cate from  such  an  officer  should  prevail. 
In  such  case  the  first  and  foremost 
question  to  be  determined  Is  the  for- 
gery. It  will  not  do  to  say  that  where 
a.  notary  has  forged  a  note  and  deed 
of  trust  and  to  the  latter  made  a  false 
certificate,  the  certificate  bespeaks  the 
truth  of  Its  recitals,  and  thereby  binds 
the  person  whose  name  has  been  forged. 
So  that  In  our  Judgment  where  there 
is  a  charge  of  forgery  and  this  act 
is  chargeable  to  the  acknowledging 
officer,  the  broad  rule  of  the  case  law, 
even  as  such  rule  stands  in  this  state, 
is  not  applicable.  We  therefore  con- 
clude that  under  the  showing  made 
by  the  record  In  this  case  the  defend- 
ants cannot  rely  solely  upon  this  ftertlfi- 
cate.  Bven  If  the  rule  In  its  broadest 
sense  were  Invoked,  the  circumstances 
in  the  case,  coupled  with  the  emphatic 
denial  of  pialntitC  to  the  effect  that  he 
had  never  signed  or  acknowledged  the 
Instrument,  would  be  sufficient  to  over^ 
turn  the  simple  prima  fade  case  made 
by  the  certlfleate.  But  we  go  further 
and  say  that  whilst  it  is  true,  Uiat 
as  to  an  officer  against  whom  no 
charges  of  fraud,  felonloiu  conduct  or 
bad  motives  are  Imputed,  his  acts  are 
clothed  by  the  law  with  the  presump-. 
tion  of  correctness,  yet  when  such 
charges  are  made,  such  presumption 
cannot  obtain  until  the  diarges  are 
determined  favorably  to  the  officer. 
When  so  determined  the  Usual  presump" 
tlon  would  follow.  So  In  this  case 
the  charge  of  forgery  having  been  pre- 
ferred, and  as  against  the  public  offi- 
cial, anch  quesUf^;  becomeiL  the  vital 
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absence  of  any  showing  of  fraud  or  impoution  in  the  I  p«aehed  by  merely  denying  that  the  acknowledgment 
procnranent  of  the  admowledgment,  cannot  be  im-  1  was  taken  in  the  manner  certified  by  the  officer." 


iinestlon  In  the  eas€h  ud  wa  will  not ' 
entertain  me  uBual  prwumptlon,  until 
such  queitlon  has  been  determined"). 

8.  U.  S.— HIU  V.  Jenks,  128  XJ.  S. 
297,  8  set  lit,  SI  U  ed.  168  ;  North- 
western Mut.  L.  Ins.  Co.  V.  Nelson,  103 
T;.  S.  544,  26  L.  ed.  436  ;  Mather  v. 
Jarel,  33  Fed.  360.  See  alBO  Young  v. 
Duvall,  109  U.  S.  673,  3  SCt  414,  27 
U  ed.  1038;  Paxtnn  v.  Marshall,  18 
Fed.  361  [aff  124  V.  B.  5S2,  8  SCt  B92, 

31  U  ed.  618]. 

Ala, — Visard  v.  Robinson,  61  S  969 ; 
Parrleh  v.  Russell,  172  Ala.  1,  66  S  140  ; 
Orendorfr  v.  Suit,  167  Ala.  663.  62  S 
744  :  Martin  v.  Evans,  163  Ala.  667,  60 
S  997  ;  Russell  v.  Uolman,  156  Ala.  432, 
47  S  205 ;  Hayes  v.  Southern  Home 
Bldg.,  etc.  Assoc,  124  Ala.  663,  26  S 
627  ;  American  Freehold  Land  Mort?. 
Co.  V.  Thornton,  108  Ala.  26j,  19  S  529  ; 
Read  v.  Rowan,  107  Ala.  366,  18  S  211 ; 
Jlnwrlght  V.  Nelson,  106  Ala.  399,  17 
S  91 ;  American  Freehold  LAnd  Mortg:. 
Co.  V.  James,  IDS  Ala.  347,  16  S  887  : 
Grlder  v.  Amerloan  Freehold  Land 
MortK.  Co.,  99  Ala.  281,  12  S  776,  42 
AmSR  68 :  Shelton  v.  Aultmao,  etc., 
Co.,  82  Ala.  8K,  8  S  232 ;  Downing  v. 
Blair,  76  Ala.  216 ;  Moog  v.  Strang,  69 
Ala.  98 :  Worrell  v.  McDonald,  66  Ala. 
■572:  Cahall  v.  Citizens  Mut.  Bldg., 
Assoc.,  61  Ala.  232 :  Coleman  T.  Smith, 
66  Ala.  S68  :  Miller  v.  Mane,  66  Ala.  322. 

Ark. — Bell  v.  Castleberry,  96  Ark. 
E64.  132  SW  649;  Petty  v.  Orlsard,  46 
Arte  117 ;  Donahue  t.  Uills.  41  Ark. 
421 :  Mwer  v.  OosMtt  S8  Arte  S77. 

CSaL^Aneenbeck  v.  Irfniis,  140  Gal. 
40S,  TS  Piols  ;  Le  Uemager  t.  Hamil- 
ton, 101  CaL  582.  85  F  1064,  40  AmSR 
81:  Banning  v.  Banning,  80  Cal.  271, 

32  P  no.  IS  AmSR  166.  But  see  Moore 
V.  Ho^ttis.  88  CaL  270,  it  P  818,  17 
AmSR  248  (which  was  decided  tinder 
a  statute  making  the  certiflcBte  only 
prima  facie  evidence  In  regard  to  cer> 
tain  Instruments). 

Colo. — Chivlngton  v.  Colorado  Springs 
Co..  9  Colo.  697,  14  P  212. 

Fla. — Holland  v.  Webster,  48  Fla.  86, 
-29  S  625;  Shear  T.  Robinson,  18  Fla. 
■879. 

IIL — Orltten  T.  Dlckerson,  202  111. 
:872,  66  NB  1090  [afT  108  III.  A.  361]  ; 
Srady  r.  Cole,  164  IIL  116.  46  NE  438  ; 
Massey  v,  Huntington,  118  111.  80,  7  NB 
»9 ;  Strauch  v.  Hathaway,  101  lU.  11, 
-40  AmR  198 ;  Fitzgerald  v.  Fltxgerald, 
100  III.  886 :  Myers  v.  Parks,  96  III. 
-408  :  Blackman  v.  Hawks,  89  III.  618; 
Ladew  V.  Paine,  82  IIL  221 :  Russell  v. 
Baptist  Theological  Union,  73  III.  337 ; 
Monroe  v.  Poorman,  62  III.  628 ;  Eyster 
V.  Hatheway,  60  HL  621.  99  AmD  537  ; 
Hill  V.  Bacon,  48  111.  477 ;  Graham  v. 
Anderson,  42  IIL  614,  92  AmD  89; 
Mahan  v.  Schroeder,  142  III.  A.  638  {aft 
286  nL  392.  86  NE  97];  Young  v. 
Harris,  74  IIL  A.  667;  O'Donnell  V. 
Kelllher,  62  IIL  A.  641. 

Me. — Oreene  v.  Godfrey,  44  Me.  26. 

Mich. — Saginaw  Bldg.,  etc.,  Assoc  v. 
-Tennant,  111  Mich.  616.  69  NW  1118. 

Miss. — Johnston  v.  Wallace  63  Miss. 
SSL  24  AmR  699. 

Nel^. — Morris  v.  Linton,  61  Nebr. 
Ml,  86  NW  666:  Council  Bluffs  Sav. 
Bank  SmlU^BO  Nebr.  90,  80  NW 
S70;  Poreau  v.  Pr»derick,  17  Nebr.  117, 
22  NW  SS6 ;  Boldt  v.  Becker.  1  Nebr. 
(Unoff.)  76.  86  NW  608.  ^ 

N.  T. — ^Uutual  Ll  Ins.  Co.  v.  Corey, 
135  N.  T.  826,  81  NE  1096.  But  see 
Thurman  v.  Camer(HL_24  W«nd.  87 ; 
Jackson  v.  Perkins,  2  Wend.  80S.  _  .  , 

N.  D. — Patnode  v.  Deachenes.  15  N. 
I>.  100.  106  NW  678. 

Oh. — Williamson  v.  Carskadden,  86 
Oh.  St.  864 :  Baldwin  v.  Snowdcn.  11 
Oh.  St.  208,  78  AmD  803 ;  Feagles  v. 
Tanner,  20  Oh.  CIr.  Ct.  86,  11  Oh.  Clr. 
I>ec  172:  Lemon  v.  Hutchlns,  1  Oh. 
Or.  Ct  888,  1  Oh.  Clr.  Dec  217. 

Or. — Meore  v.  Fuller,  6  Or.  272,  26 
AmR  624 ;  Dolph  v.  Barney,  6  Or.  191. 

Pa. — Renaaylvanla  Trust  Co.  r. 
Kline,  192  Pa.  1,  43  A  401 :  Kaufman 
V.  Rowan,  189  Pa.  121,  42  A  25 ;  Carr 
V.  H.  C.  Flick  Coke  Co.,  170  Pa.  62, 
it  A  *M ;  y****"""  V.  Krob,  166  Pa.  1. 


86  A  761 :  Hand  v.  Wefdner,  161  Pa. 
868^26  A  88:  Cltlsens'  Sav.,  eta,  Assoc 
V.  Helier.  160  Pa.  614,  24  A  733  ; 
Creseona  Sav.  Fund,  etc.  Assoc.  v. 
Sowers,  134  Pa.  864,  19  A  686;  I>ewara 
V.  Weaver.  121  Pa.  268.  16  A  614; 
Cover  V.  Manaway,  116  Pa.  838,  8  A 
898,  2  AmSR  662  ;  MlUer  v.  Wentwortb, 
82  Pa.  280 :  Heeter  v.  Glasgow,  79  Pa. 
79,  21  AmR  46 ;  Williams  v.  Baker,  71 
Pa.  476  ;  McCandless  v.  Eogle,  61  Pa. 
309  ;  Michener  v.  Cavender,  39  Pa.  884, 
80  AmD  486  ;  Jamison  v.  Jamison,  8 
Whart  467.  31  AmD  5S6j  Rlchart  T. 
Wisner,  2  Kulp  896;  Creiguton  v.  Lad- 
ley,  6  Phlla.  209.  _  , 

R.  I.— Earle  v.  Chace,  12  R.  T.  874; 
Kavanaugh  T.  Day,  10  B.  I.  S98,  14 
AmR  691. 

Tenn. — ^Wester  v.  Hurt.  128  Tenn. 
503,  130  SW  842,  80  LRANS  358  and 
note,  AnnCaal9l2C  829  and  note:  Bur- 
em  V.  Wlnstead,  103  Tenu.  286,  52  SW 
1070;  Ronner  v.  Welcker,  99  Tenn. 
623,  42  SW  439;  Grotenkemper  v.  Car- 
ver, 9  Lea  280;  Shields  v.  Netherland, 
6  Lea  193;  Vaughn  r.  Carlisle,  2  Lea. 
525;'  Campbell  v.  Taul,  8  Terg.  648; 


Kennedy  y.  .Security  Bld8:.,..etc.,_A8- 
52  SW  909.  S^nnegan  v.  Finnsganf'i 


soc.,  "(Cli.)__67  SW  J88;  sSell  v.'Hol- 
aton  Ni        ■ "  '  '"" 


at^  Bids:.,  etc.,  Assoc,  (Ch.  A.) 
909.  Fii  " 
Tenn.  Ch.  610. 


Compare  Fenton  T 
Bell.  (Ch.  A.)  68  SW  984.  ^ 

Tex.— Oar  v.  l>avls.  106  Tex.  479, 
487,  161  SW  794  [cit  Cyc] ;  Wheelock 
V.  bavltt.  91  Tex.  679.  46  SW  796, 
68  AmSR  920;  Stalllngs  v.  Hullum, 
79  Tex.  421,  15  SW  677j  Texas  Land, 
etc,  Co.  V.  Blalock.  76  Tex.  86,  IS 
SW  12;  Miller  v.  Yturria,  69  Tex.  649, 

7  SW  206;  Waltee  v.  Weaver,  57  Tex. 
569;  Kocourek  v.  Marak.  54  Tex.  201, 
38  AmR  628;  Williams  v.  Pouns,  48 
Tex.  141:  Wiley  v.  Prince,  21  Tex. 
637;  Shelby  v.  Burtls,  18  Tex.  644; 
Hartley  v.  Frosh.  6  Tex.  208,  65  AmD 
772;  Bryant  v.  Grand  Lodge  Sons  of 
Hermann.  (Civ.  A.)  162  SW  714;  Bills 
v.  Lehman,' 48  Tex.  Civ.  A.  308,  106 
SW  468;  Johnson  v.  Callaway,  (Civ. 
A.)  87  SW  178  [rev  on  other  grounds 
sub  nora.  Dashlell  v.  Johnson,  99  Tex. 
546,  91  SW  1086];  Brand  v.  Colorado 
Salt  Co.,  80  Tex.  Civ.  A.  458,  70  SW 
578;  Henke  v.  Stacy,  25  Tex.  Civ.  A. 
272,  61  SW  509:  Forbes  v.  Thomas, 
(Civ.  A.)  51  SW  1097;  Atkinson  v. 
Reed,  (Civ.  A.)  49  SW  260;  Summers 
V.  Sheern,  (Civ.  A)  37  SW  246;  Adams 
V.  Pardue,  (Civ.  A.)  86  SW  1015;  Frei- 
berg V.  De  Lamar,  7  Tex.  Clv.  A.  268, 
27  SW  IBl;  Herring  v.  White,  6  Tex. 
Civ.  A.  249,  25  SW  1016. 

Va.— Murretl  v.  Dtggs,  84  Va.  900, 

8  SE  461,  10  AmSR  898:  Barson  v. 
Andes,  83  Va.  446,  8  SB  249;  Carper  v. 
McDowell,  6  Gratt.  (48  Va.)  212;  Har- 
kina  V.  Forsyth,  11  lielgn  (88  Va.) 
294.  But  see  HutehlstHi  v.  Bust,  2 
Gratt.  (48  Vs.)  894.   „  ,   ,  „ 

W.  Va. — Pickens  V.  Knisely,  29  W. 
Va,  1,  11  SE  932,  6  AmSR  622;  Rol- 
lins V.  Menager,  22  W.  Va.  461;  Ochel- 
tree  v.  McCIung.  7  W.  Va.  222. 

See  Adams  v.  Smith,  11  Wyo.  200, 
70  P  1043;  Bancks  v.  Ollerton,  10 
Exch.  168,  26  EngL&Eq  608. 

"It  Is  the  settled  law  of  this 
Jurisdiction  that  the  taking  and  certi- 
fication of  an  acknowledgment  Is  a 
Judicial  function,  and  when  the  cer- 
tifying officer  acquires  Jurisdiction  by 
having  the  grantor  and  the  Instru- 
ment to  be  acknowledged  before  him, 
and  enters  upon  the  exercise  of  his 
Jurisdiction,  the  resulting  certificate 
is  conclusive  of  the  truth  of  all  those 
faots  therein  stated  which  the  officer 
is  by  law  authorized  to  state,  until 
successfully  assailed  for  duress  or 
fraud  participated  In  by  the  grantee 
or  brought  to  bis  notice  when  parting 
with  the  consideration."  Orendortt  v. 
Suit,  167  Ala.  688,  6<4,  68  S  744. 

[a]  In  tke  Dtetoiet  of  OolauUa 
It  is  held  that  If  the  offloer  taking 
the  acknowledgment  has  Jurisdiction 
the  certlficutte  is  conclusive  as  to  all 
matters  which  It  Is  his  duty  to  verify. 


in  favor  of  purchasers  for  a  valuable 
consideration  and  without  notice;  bat 
as  to  all  other  persons  it  is  open  to 
dispute.  Ford  v.  Ford,  27  D.  C  401, 
6  LRANS  442  and  note,  7  AnnC&s  246 
and  note. 

[b]  In  Kentooky  (1)  under  St. 
(1903)  S  3760,  the  certificate  cannot 
be  contradicted  "except  upon  the  al- 
legation of  fraud  in  the  party  bene- 
fited thereby,  or  a  mistake  on  the  part 
of  the  officer,"  unless  In  a  direct  pro- 
ceeding against  the  officer  or  his 
sureties.  Cverman  v.  Everman,  122 
SW  135:  Long  v.  Branham,  99  SW 
271,  30  KyL  552:  Welsiger  v.  Mills, 
91  SW  689,  28  KyL  120S:  Godsey  v. 
Virginia  Iron,  etc,  Co.,  82  SW  386, 
26  KyL.  657:  Hall  v.  Hall,  118  Ky. 
656,  82  SW  269,  26  KyL  553:  Young 
V.  Mllward,  109  Ky.  123,  58  SW  59^ 
22  KyL  615;  Keith  v.  Feder,  29  SW 
316,  16  KyL  588;  Ault man-Taylor  Co. 
v.  Fraaure,  95  Ky.  429,  26  SW  6,  16 
KyL  6;  Shaw  v.  Shaw,  24  SW  630,  15 
KyL  692;  Davis  v.  Jenkins.  93  Ky. 
353.  20  SW  283,  14  KyL  342,  40  AmSR 
197;  Withers  v.  Pugh.  91  Ky.  522,  16 
SW  277;  Razor  v.  Dowan,  13  SW  914, 
12  KyL  114:  Tlchenor  v.  Yankey,  89 
Ky.  608,  12  SW  947.  11  KyL  712;  Rlt- 
ter  V.  Bell,  2  SW  576,  8  KyL  687:  Cox 
V.  Gill,  831^.  669;  Dowell  v.  Hitchetl. 
82  Ky.  47;  Harpendlng  v.  Wylit,  14 
Bush  380;  Prlbble  T.  Hall.  IS  Bush  61. 
(2)  And  previous  to  the  enactment  of 
this  statute  It  was  held  that  state- 
ments in  the  certificate  which  the  offl- 
cer  was  by  law  required  to  make  ooula 
not  be  contradicted  In  the  absence  of 
fraud.  Harpendlng  v.  Wylle,  14  Bush 
380:  Martin  v.  Davidson,  8  Bush  572; 
Bamett  v.  Shackleford,  8  J.  J.  Marsh. 
532,  22  AmD  100.  (3)  That  the  officer 
did  not  in  fact  take  the  acknowledg- 
ment In  the  manner  certified  does  not 
constitute  a  "mistake"  within  the 
meaning  of  Gen.  St.  o  81  i  17,  being 
a  mere  failure  of  the  officer  to  do  his 
duty.  Tlchenor  v.  Yankey,  89  Ky.  608, 
12  SW  947,  11  KyL  712;  Cox  v.  GUI. 
;83  Ky.  669.  (4)  Where  a  married 
:  woman  privately  examined  admitted 
before  a  county  court  clerk  that  her 
signature  to  a  mortgage  was  her  vol- 
untary act,  and  the  clerk  executed 
his  certificate  as  required  by  law,  she 
could  not  thereafter,  as  against  the 
mortgagee,  relying  on  such  certificate, 
claim  Uiat  she  was  induced  to  sign 
the  mortgage  through  the  duress  of 
her  husband.  Hall  v.  Hall,  118  Ky. 
656,  88  SW  269,  26  KyL  563. 

[cl'  Xa.  aoalnaBa  It  seems  that  the 
certincate  is  regarded  as  prima  fiicle 
only.  See  De  Blanc  v.  MarUn,  2  Rob. 
82. 

[d]  In  KaryUnd  (1)  the  earlier 

cases  seem  to  have  proceeded  upon 
the  view  that  the  certificate  was  ab- 
solutely conclusive  and  could  not  be 
impeacned  for  any  cause.  See  Rldge- 
ly  V.  Howard,  3  Harr.  &  M.  321;  Bis- 
set  v.  Bissett,  1  Harr.  &  M.  211.  (2) 
But  by.  the  later  decisions  this  rule 
was  relaxed  and  the  doctrine  stated 
in  the  text  is  apparently  the  one  now 

Srevailing  there.  See  Ramaburg  v. 
ampbell,  55  Md.  227:  Davis  v.  Ham- 
blin,  51  Md.  525;  Frederick  Central 
Bank  V.  Copeland,  18  Md.  306,  81  AmD 
597;  Hutchlns  v.  Dtxon,  11  Md.  29; 
Barry  v.  HoflTman,  6  Md.  78. 

[e]  In  xassaohnsetts  (1)  It  has 
been  held  that  the  decision  of  a  Judge 
who  admitted  a  deed  to  record  on 
proof  by  witneeses  was  conclusive,  in 
the  absence  of  any  fraud  practiced  on 
th«  court,  and  could  not  be  Inquired 
Into  collaterally.  Thomas  v.  LeBaron, 
8  Mete  865.  (2)  But  a  recent  deci- 
sion, under  a  statute  whose  object 
was  simply  to  authorise  the  recording 
of  the  deed  but  not  to  prove  it  as 
against  an  adverse  party.  Is  to  the 
effect  that  the  certificate  of  the  Judge 
before  whom  the  proof  was  nmde  is 
not  conclusive  of  the  SKeoution  of 
the  defed  and  may  be  Inquired  Into, 
.  although  no  frauds  shown,  t  Ayer 
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The  reason  of  the  role  lies  in  the  fact  that  to 
hold  otherwise  would  operate  to  render  titles  inse- 
cure by  placing  upon  every  grantee  in  a  deed  a 
duty  to  be  ready  at  all  times  to  prove,  by  evidence 
other  than  his  own  oath,  the  truth  of  the  certificate, 
if  only  his  grantor  give  testimony  eontradicting  it. 
Suoh  a  rule,  by  the  temptation  it  would  offer  to 

292,   54  NE 


reckless  and  unscrupulous  cupidity,  would  neces- 
sarily greatly  weaken  faith  in  all  titles  by  deed.  It 
would  in  effect  be  a  continued  invitation  to  perjury, 
and  could  not  be  otherwise  than  productive  of  very 
great  and  general  harm,  while  oiUy  in  rare  and  ex- 
ceptional cases  would  it  be  promotive  of  the  ends  of 
justice* 


V,  Ahlborn,   174  Mass. 
555. 

tf]  In  V«w  Janej  the  courts 
appear  to  have  experienced- some  dif- 
ficulty In  arriving  at  a  conclusion  on 
this  point.  <1)  In  Wrlght/v.  Wells,  12 
N.  J.  L.  131,  It  was  held  that  a  cer- 
tificate of  proof  by  a  subscribing 
witness  was  prima  facie  evidence  only 
and  might  be  disproved.  <2)  In  Marsh 
V.  Mitchell,  26  N.  J.  Eq.  497  [aff  27 
N.  J.  Eq.  631],  it  was  said  that  a  cer- 
tificate of  a  married  woman's  ac- 
knowledgment In  due  form  "simply 
makes  a  prima  facie  case;  the  truth 
of  the  certificate  may  be  disproved." 
(3)  And  in  Hyer  v.  Little,  20  N.  J.  Eq. 
443,  450,  Zabrlskle,  C,  said  of  a  cer- 
tificate by  a  person  other  than  a  mar- 
ried woman:  "It  1b  not  conclusive  evi- 
dence; it  may  be  rebutted  and  shown 
to  be  untrue."  (4)  But  in  Homoeo- 
pathic Mut.  L.  Ins.  Co.  Marshall, 
32  N.  J.  Eq.  108,  110,  where  the  ques- 
tion of  the  strength  of  the  presump- 
tion In  tavoT  of  the  certificate  was  for 
the  first  time  squarely  presented  and 
fully  considered.  It  was  held  that  In 
the  absence  of  fraud  the  certificate 
must  be  regarded  as  conclusive,  Run- 
yon,  C,  saying;  "The  act  of  the  offi- 
cer by  whom  the  acknowledgment  of 
a  married  woman  under  our  law  Is 
taken  and  certified.  Is  Judicial,  and, 
for  the  security  of  titles,  must,  in 
cases  where  the  wife  has  signed  the 
deed  and  appeared  before  the  ofncers, 
be  held  to  be  conclusive  against  her 
In  favor  of  a  perfectly  bona  fide  gran- 
tee, for  a  valuable  consideration." 

[g]  In  Vortta  Carolina,  <1)  under 
the  early  statutes,  the  acknowledg- 
ment and  privy  examination  of  a  mar- 
ried woman  taken  before  a  Judge  of 
court  was  held  to  have  the  conclusive 
force  of  a  Judicial  record  and  was  not 
open  ^to  collaleral  attack.  Doe  v. 
Player,  72  N.  C.  94;  Paul  v.  Carpenter, 
70  N.  C.  502;  Woodboume  v.  Gorrel, 
«6  N.  C  82.  (2)  But  under  the  later 
statutes  the  certificate  may  be  Im- 
peached, but  only  for  fraud  or  duress, 
provided  some  sort  of  acknowledg- 
ment has  actually  been  made.  John- 
son Lumber  Co.  v.  Leonard,  145  N.  C. 
339.  59  SB  134;  Cochran  v.  Llnville 
Imp.  Co.,  127  N.  C.  386,  37  SE  496; 
Splvey  V.  Rose.  120  N.  C.  163.  26  SE 
701;  Simpson  v.  Simpson.  107  N.  C. 
652,  12  SE  447;  Wynne  v.  Small,  102 
N.  C.  133,  8  SE  912;  Eppa  v.  Flowers, 
101  N.  C.  158,  7  SE  680;  Ware  v.  Nes- 
bit.  94  N.  C.  664;  Love  v.  Harbin,  87 
N.  C.  249;  Jones  v.  Cohen,  82  N.  C.  75. 

[h]  In  Bonth  CsroUaa  (1)  It  was 
held  In  an  early  case,  apparently  in 
the  absence  of  any  statutory  provi- 
sion, that  the  certificate  was  only 
prima  facie  evidence.  Hays  v.  Hays, 
39  S.  C.  L.  81.  See  also  Bruce  v.  Perry, 
45  S.  C.  L.  121.  (2)  But  in  Camp- 
bell T.  Harris  Llthla  Springs  Co., 
74  S.  C.  282,  284,  &4  SE  378,  114  AmSR 
1001,  without  referring  to  those  cases, 
stated  the  law  as  follows:  "The  offi- 
cer being  charged  by  the  law  with 
the  duty  of  ascertaining  the  facts  re- 
cited, and  he  having  certified  thereto 
as  required  by  statute,  this  should  be 
held  conclusive  of  the  facts  recited 
In  the  absence  of  fraud  or  imposition 
brought  home  to  the  grantee,  in  an- 
alogy to  the  well  settled  general  rule 
that  to  annul  a  deed  for  fraud  It  must 
appear  that  the  grantee  participated 
therein." 

[1]    Attack  on  anUiorltT  of  oMot. 

—in  replevin  it  cannot  be  claimed 
that  a  deed  of  assignment  and  a  chat- 
tel mortgage  were  void  because  ac- 
knowledged before  a  notary  whose 
office  had  become  vacant  by  opera- 


tion of  law,  since  that  is  a  collateral 
attack  on  the  authority  of  the  no- 
taxy>  whose  right  to  office  cannot  be 
tried  In  that  action.  Spegal  v.  Krag- 
Reynolds  Co.,  21  Ind.  A.  206,  61  NE 
959. 

[]]  Alibi. — The  acknowledgment  o£ 
a  married  woman  to  a  deed  or  mort- 
gage cannot  be  invalidated  by  prov- 
ing an  alibi  on  her  part.  Blrknead  v. 
Kyle,  «  KyL  301. 

[k]  As  aralast  a  htmm  lUle  pnr- 
ohaaex  or  mortgagee  who  is  not  a 
party  to  the  Instrument,  and  who  has 
paid  his  money  in  reliance  upon  the 
certificate  of  the  acknowledgment  of 
a  deed  or  other  instrument  affecting 
the  title  to  real  estate,  which  is  duly 
signed  and  delivered,  the  grantors 
are  conclusively  estopped  from  deny- 
ing the  existence  of  the  facts  which 
the  officer  taking  the  acknowledg- 
ment had  Jurisdiction  to,  and  did, 
evince  by  nls  certificate.  Linton  t. 
National  U  Ins.  Co.,  104  Fed.  684,  44 
CCA  54. 

[I]  Xnowledre  sad  l&tcatloa  of 
ffxutor. — When  the  party  executing 
a  deed  or  mortgage  knows  that  he  Is 
before  an  officer  having  authority  to 
take  acknowledgments,  and  intends 
to  do  whatever  Is  necessary  to  make 
the  Instrument  effective,  the  acknowl- 
edging officer's  omclal  certificate  will 
be.  In  the  absence  of  fraud,  conclusive 
In  favor  of  those  who.  In  good  faith, 
rely  on  It.  Council  Bluffs  Sav.  Bank 
v.  Smith,  59  Nebr.  90,  80  NW  270, 
80  AmSR  669. 

•  [m]  AclCBowledgiaent  taken Uurongli 
telephone, — Evidence  that  a  married 
woman's  acknowledgment,  was  taken 
by  a  notary  through  a  telephone 
when  she  was  three  miles  distant  is 
not  admissible  to  dispute  the  official 
certificate  of  the  notary  in  due  form. 
In  the  absence  of  any  allegations  of 
fraud,  duress,  or  mistake.  Banning  v. 
Banning,  80  Csl.  271,  22  F  210,  13 
AmSR  166. 

[n]  AtikBomtdcaMiit  takm  iir  la- 
texpreter. — ^Where  the  deed  was  ex- 
plained to  the  married  woman  through 
the  medium  of  an  Interpreter  selected 
.by  herself,  It  was  held  that  she  could 
not  be  heard  to  Impeach  the  certifi- 
cate on  the  ground  that  such  inter- 

Sreter  was  Incompetent  or  corrupt  or 
ad  failed  to  Interpret  correctly. 
Waltee  v.  Weaver.  57  Tex.  569.  See 
also  Herring  v.  White,  6  Tex.  Civ.  A. 
249,  25  SW  1016. 

[o]  Acknowledgment  in  open  court. 
— (1)  In  Pennsylvania,  under  a  stat- 
ute requiring  sheriffs'  deeds  to  be 
acknowledged  in  open  court  before 
title  would  pass.  It  was  held  that  the 
court  in  taking  such  acknowledgments 
acted  Judicially,  and  that  parol  evi- 
dence was  inadmissible  to  contradict 
the  record  of  the  acknowledgment, 
which  was  conclusive  evidence  of  the 
sale.  Hoffman  v.  Coster,  2  Whart. 
458;  Bellas  V.  McCarty,  10  Watts  13. 
(2)  And  the  same  is  true,  under  the 
act  of  1809,  of  acknowledgments  in 
open  court  by  the  county  treasurer. 
Duff  v.  Wynkoop,  74  Pa.  300.  As  to 
the  conclusiveness  of  Judicial  records 
generally  see  Records. 

[p]  Traod  or  pressnoe  of  husband 
or  grantee. — A  certificate  of  the 
wife's  acknowledgment  of  a  deed  Is 
conclusive  of  the  facts  therein  stated 
where  no  fraud  was  perpetrated  on 
her  by  grantee,  and  It  Is  not  shown 
that  grantee  or  her  husband  were 
present  at  the  taking  of  the  wife's 
acknowledgment,  or  knew  anything 
about  the  manner  of  Its  taking.  Ellis 
V.  Lehman,  48  Tex.  Civ.  A.  808,  106 
8W  468. 


[q]  AoknowlaOgmnt  not  a  qaea- 
tiOB  for  Jury. — (1)  In  the  absence  of 
evidence  tending  to  impeach  the 
genuineness  of  the  certificate  it 
should  not  be  left  to  the  jury  to 
determine  whether  the  instrument 
was  executed  and  acknowlecTged  In 
the  manner  certified.  Hultz  v.  Ack- 
ley,  63  Pa.  142.  (2)  The  sufficiency  of 
the  acknowledgment  is  a  question  for 
the  court.  Bullock  v.  Narrott,  49  111. 
62. 

[r]  Votarr  of  same  name  »■ 
grantee. — Where  to  a  deed  to  "L. 
Trlplett,  Jr.,"  as  trustee,  was  at- 
tached a  certificate  of  the  grantor's 
acknowledgment.  In  the  body  of 
which  the  notary  taking  the  same  was 
described  as  "L.  Trlplett.  Jr.,"  but  the 
certificate  was  signed  "L.  Trlplett. 
N.  P.,"  It  was  held  tkat  while  the 
acknowledgment  thus  taken  and  cer- 
tified constituted  authority  to  the 
clerk  to  perform  the  ministerial  act 
of  admitting  the  deed  to  record,  it 
did  not  prevent  Inquiry  Into  the 
validity  of  the  certificate  of  acknowl- 
edgment by  a  proper  proceeding 
taken  in  due  time  and  In  the  proper 
form.  Corey  v.  Moore,  86  Va.  721,  H 
SE  114. 

[s]  Irregnlarito. — (1)  The  certifi- 
cate of  an  officer  having  authority  to 
take  acknowledgments  cannot  be  Im- 
peached by  showing  merely  that  such 
officer's  duty  was  Irregularly  per- 
formed. Morris  V.  Linton,  61  Nebr. 
537.  86  NW  BG5;  Wester  V.  Hurt,  123 
Tenn.  508.  130  SW  842,  30  LRANS 
358.  AnnCasl912C  329.  (2)  The  cer- 
tificate of  a  married  woman's  privy 
examination,  proper  in  form,  and 
signed  by  the  proper  officer,  cannot 
be  attacked  on  the  ground  that  it  Is 
not  as  full  and  technical  as  the  stat- 
ute requires,  the  defect  complained 
of  being  a  mere  Irregularity.  Burem 
V.  Winstead,  103  Tenn.  286,  52  SW 
1070. 

[t]  XaooatpeteBor  of  irttaoM  nak- 
lag  prolwte. — ^Where  the  probate  of  a 
deed  and  an  order  of  registration  are 
regular  on  Its  face,  it  cannot  be 
Vitiated  by  going  behind  it  and  show- 
ing that  the  witness,  on  whose  oath 
It  was  made,  was  Incompetent.  La- 
tham V.  Bowen,  52  N.  C.  337. 

9.  Pitsgerald  v.  Pitsgerald,  100 
III.  385. 

"So  Important  Is  it  to  the  security 
of  titles  that  reliance  may  be  placed 
upon  the  facts  stated  In  a  proper  cer- 
tificate of  acknowledgment  to  a  con- 
veyance, that  the  law  holds  the  cer- 
tificate conclusive  to  establish  those 
facts  subject  to  impeachment  only 
by  proof  of  fraud  or  Imposition  In  the 
procurement  of  the  acknowledgment 
or  conveyance."  Hayes  v.  Southern 
Home  Bide.,  etc..  Assoc..  124  Ala. 
663.  667.  26  8  527,  82  AmSR  216. 

"If  landed  titles  could  be  set  aside 
and  defeated-  upon  a  mere  conflict  of 
verbal  testimony,  like  that  presented 
in  the  present  case,  without  any  evi- 
dence tending  to  establish  fraud  or 
conspiracy,  no  one  could  know,  with 
any  degree  of  assurance,  when  he 
would  be  safe  in  buying  a  title  of  any 
kind,  and  the  general  confidence  in 
titles  of  record  would  soon  be  de- 
stroyed." Strauch  v.  Hathaway,  101 
ni.  11,  14,  40  AmR  193. 

"The  general  rule  Is  that  the  cer- 
tificate of  an  officer  having  authority 
to  take  acknowledgments  can  not  be 
overthrown  by  showing  that  his  duty 
was  Irreftulnrly  performed.  He  Is  the 
person  designated  by  the.  statute  to 
certify  to  the  due  execution  of  deeds, 
mortgages  and  other  Instrtrnients  af- 
fecting the  titla^Q^  real  property,  and 
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Fnnd  or  Impoaitlon  mmt  Iw  ■Bsgad  in  the  plead- 
ings in  order  to  render  parol  evidience  admianble."* 
Aeeordinglyf  wbore  the  eertifieate  of  a  married 
woman's  acknowtedgment  is  in  the  form  preseribed 
by  statute,  it  is  not  soffieient,  in  order  to  impeach 
it,  to  ^ege  that  she  was  not  ^vately  examined,  or 
that  the  instnunent  was  not  explained  to  her,  or 
that  she  did  not  release  ho:  homatead  right;  but 
there  must  be  some  lUlegation  of  fraud  or  imposi- 
tion praetieed  upon  her,  some  fraudulent  combina- 
tion between  the  parties  interested  and  the  officer 
who  took  the  aetmowledgment.^^ 

Bvltt  appUcaUa  to  all  acknowladgments.  While 


his  official  oertlflcatfl.  In  regular  form, 
10,  in  tbe  atwence  of  fraud,  conclu- 
sive In  favor  of  those  who  In  good 
faith  rely  upon  it.  Any  other  rule 
would  work  Incalculable  mischief.  It 
would  open  wide  the  door  to  fraud 
and  perjury,  and  make  recorded  ao- 
knowledgments  a  snare  to  persons 
deallnc  with  land  on  the  faith  and 
credit  of  the  public  records."  Coun- 
cil Blufla  Sav.  Bank  v.  Smith,  69 
N'ebr.  90.  92,  80  NW  270,  80  AmSR 
€69. 

"In  the  case  before  me  there  was 
no  fraud  or  duress,  but,  on  the  other 
hand,  the  proof  Is  of  entire  good 
faith  and  perfect  freedom.  In  oppo- 
sition to  the  certlflcate  there  Is  only 
the  recollection  of  husband  and  wife, 
after  the  laptffe  of  more  than  Ave 
years  from  the  date  of  the  execution 
of  the  mortgage,  in  regard  to  the  par- 
ticulars of  a  transaction  In  the  de- 
tails of  which  they  probably  took 
not  the  slightest  Interest  at  the  time. 
And  it  would  be  far  more  surprising 
to  find  that  they  had  remembered 
them  than  to  And  that  they  had  en- 
tirely forgotten  them.  The  impolicy 
of  admitting  such  evidence  to  coun- 
tervail the  official  certificate  is 
obvious.  If  such  testimony  were  ad- 
mitted, the  danger  to  titles  depending 
on  the  deeds  of  married  women  would 
be  great  Indeed,  especially  where  the 
ofHcer  by  whom  the  acknowledgment 
was  taken  had  died,  or,  as  in  this  case, 
bad  gone  beyond  reach,  so  that  his 
testimony  could  not  be  obtained.  The 
stability  of  such  titles  would  mani- 
festly often  depend  on  the  memory 
or  latesrlty  of  those  whose  Interest 
it  would  be  to  nullify  them."  Horn* 
(copathlc  Hut.  L.  Ins.  Co.  v.  Marshall, 
32  N.  J.  Bo.  103,  111. 

[al  EtUsbos  of  mar*  ixrcnlsri- 
tles  win  "not  be  pennitted  to  Invali- 
date a  writing  so  ceremonious  In 
form,  and  which  Is  of  such  Impor- 
tance to  the  seouritv  o&tltles."  Bur- 
em  Wlnstead,  lo8  Tenn.  285,  62 
8W  1070. 

[b]  Aaialocr  to  judicial  xwoozds. — 
^"Anciently,  femes  covert  could  only 
relinquish  dower  aa  a  matter  of 
record,  and  that,  like  all  other  rec- 
ords, could  only  be  Impeached  for 
fraud,  and  the  repose  of  society  re- 
quires that  the  same  force  should  be 
given  to  the  certldcate  of  an  ofncer 
authorized  to  certify  such  *  acknowl- 
edgments." Russell  V.  Baptist  Theo- 
logical Union,  73  111.  337,  341.  See 
also  Blackman  v.  Hawks,  89  111.  612; 
O-Donnell  V.  KelUher.  62  111.  A.  641: 
Bancks  v.  Ollerton.  10  fizoh.  168.  26 
EngI«&Bq  608. 

[c]  Act  regmrded  as  judicial. — 
The  action  of  an  officer  taking  the 
separate  acknowledgment  of  a  mar- 
ried woman  to  a  deed  of  her  general 
estate  Is  a  judicial  one,  and  estab- 
lishes that  there  was  a  personal 
Interview  between  him  and  her  prl* 
vate  and  apart  from  the  husband,  and 
that  execution  of  the  deed  was  con- 
fessed to  have  been  made  voluntarily 
and  understandlngly,  and  without 
compulsion  or  restraint  by  the  hus- 
band. Wester  v.  Hurt.  123  Tenn.  508, 
130  SW  842,  SO  LRANS  368,  AnnCas 
I912C  829.  View  that  act  Is  Judicial 
generally  see  supra  S  124.  _ 

10,   DowsU  T.  Mitchell,  82  Ky.  47; 


Moore  t.  Fuller,  6  Or.  272,  25  AmR 
624;  Dolph  v.  Barney,  6  Or.  191.  But 
compare  Oar  v.  Davis.  (Tex.  Civ.  A.) 
136  SW  710. 

[a]  Objection  to  aiSBlaslMi  must 
be  taken  at  Mal^Tbe  objection  that 
parol  testimony  was  inadmissible  to 
impeatdi  a  certificate  of  acknowledg- 
ment cannot  be  raised  for  the  first 
time  on  appeal.  Le  Meanager  v. 
Hamilton.  lOl  Cal.  SS8,  36  P  1064,  40 
AmSR  81. 

II.  U.  S.— Hits  V.  Jenks,  123  U.  8. 
2!»7,  8  set  143,  31  L.  ed.  156. 

Fla. — Holland  v.  Webster.  43  Fla. 
86,  29  S  625. 

III.  — Oraham  v.  Anderson,  42  111. 
614,  92  AmD  89. 

Ky. — Oodsey  v.  Virginia  Iron,  etc., 
Co.,  82  SW  386.  26  KyL.  657. 

Tex. — Hartley  v.  Frosh,  6  Tex.  208, 
56  AmD  772;  Bryant  v.  Grand  Lodge 
Sons  of  Hermann,  (Civ.  A.)  162  SW 
714. 

[a]  WhMo  the  oertutoate  is  not 
in  statutory  form,  the  married  wom- 
an Is  not  estopped  to  dispute  its  suf- 
ficiency unless  she  has  been  guilty  of 
some  positive  act  of  fraud.  Kopke  v. 
Votaw,  (Tex.  Civ.  A.)  95  SW  16. 

13.  See  Crelghton  v.  Ladley,  6 
Phila.  (Pa.)  209,  211  (where  Shars- 
wQod,  P.  J.,  said :  "I  can  sea  no  dlfTer- 
ence  between  the  case  of  the  certificate 
of  acknowledgment  by  a  married 
woman,  and  by  a  person  sul  Jin-ia"). 
See  also  Henke  v,  Stacy.  25  Tex.  Civ.  A, 
272,  61  SW  609.  But  see  Moore  v. 
Hopkins,.  33  Cal.  270,  28  P  318,  IT 
AmSR  248  (holding  that  the  rule 
applied  only  to  acknowledgments  of 
conveyances  by  married  women,  and 
that  a  certificate  attached  to  a  receipt 
and  release  from  liability  could  be 
contradicted  by  any  evidanoeb  direct 
or  indirect). 

18.  U.  S. — ^Pierce  T.  Feagana,  39 
Fed.  587  (decided  under  the  Mlsaourl 
statute);  Drury  v.  FoAer,  7  F.  Cas. 
No.  4,096,  1  Dill.  461  [aff  2  Wall.  21, 
17  U  ed.  780]  (construing  the  Min- 
nesota statute). 

Hawaii. — Hawaiian  Trust,  etc.,  Co. 
V.  Barton,  16  Hawaii  294. 

Tnd. — Carver  v.  Carver,  97  Ind. 
497 ;  Woods  v.  Polhemus,  8  Ind.  60. 
See  also  WriKht  v.  Bundy,  11  Ind.  398 ; 
McNeely  v.  Rucker,  6  Blackf.  391. 

Iowa. — Mixer  v,  Bennett,  70  Iowa 
829,  30  NW  587  ;  Bailey  v.  Landing- 
ham,  53  Iowa  722,  6  NW  76 ;  Borland 
V.  Walrath.  33  Iowa  130 ;  Van  Orman 
V.  McGreeor,  28  Iowa  300;  Morris  v. 
Sargent,  18  Iowa  90 ;  Tatum  v.  Goforth, 
9  Iowa  247  ;  O'Ferrall  v.  Slmplot,  4 
Iowa  381 :  O'Ferrall  r.  Slmplot,  4 
Greene  162. 

Kan. — People's  Gas  Co.  v,  Fletcher, 
81  Kan.  76,  lOS  P  34,  41  LRANS  1161 
and  note ;  Heaton  v.  Norton  County 
State  Bank.  69  Kan.  281,  62  P  876  ; 
Wllkins  V.  Moore,  20  Kan.  638. 

Mich. — Camp  v.  Carpenter,  62  Mich. 
876,  18  NW  lis.  See  also  Cameron  v, 
(^Jlklns,  44  Mich.  631,  7  NW  1S7  :  John- 
son V.  Van  Velsor,  48  Mich.  208,  6  NW 
265 ;  Hourtlenne  v.  Schnoor,  33  Mich. 
274. 

Mltm. — Lennon  White,  61  Minn. 
150,  68  NW  620;  Romer  v.  Center,  68 
Minn.  171,  64  NW  1062;  Bdgerton  v. 
Jones,  10  Minn.  427;  Annan  v.  Folsom, 
6  Minn.  600 ;  Dodge  v.  Hollinahead,  6 
Minn.  25,  80  AmD  433. 


the  great  majority  of  the  eases  in  whieh  this  ques- 
tion has  been  presented  arose  out  of  married 
women's  a<^(nrledgments,  it  Tould  seem  the  prin- 
ciple is  not  confin^  to  that  class  of  acknowledg- 
ments but  applies  with  equal  force  to  thtfse  by  other 
persons.*" 

268]  (8)  StatntM  Denying  OonctaulTe  BfTect 
to  Oartiflcate.  Under  the  statutes  of  some  states  a 
certificate' of  acknowledgment  regular  on  its  face 
is  only  prima  facie  evidence  of  the  facts  recited 
therein,  and  may  always  be  rebutted  by  competent 
proof  ttiat  such  recitals  are  not  true  in  fact,  without 
showing  frand  or  imposition.**  But  in  a  number  of 

Mo. — Comings  v.  Leedy,  114  Mo.  464, 
21  SW  304 ;  Barrett  v.  Davis,  104  Mo. 
649,  16  SW  377;  Pierce  v.  Oeorger,  108 
Ho.  64«,  16  SW  848 ;  Mays  v.  Prycey 
96  Ma  603,  8  SW  731 ;  Rust  v.  Ooff,  94 
Mo.  611.  7  SW  418 ;  Webb  Webb. 
87  Mo.  640;  Drew  v.  Arnold,  8B  Mo. 
128 ;  Belo  v.  Mayes.  79  Ma  67 :  Clark 
T.  SIdwardB,.  76  Mo.  87;  atmva  v. 
Bauer,  70  Ma  299 ;  Sharps  v.  MePike, 

62  Ma  300;  Wannell  v.  Kem,  67  Ma 
478.  But  see  Springfield  Eingine.  etc^ 
Co.  V.  Donovan,  147  Mo.  622,  49  SW 
600  (where  it  was  held  that  a  married 
woman  who,  at  the  time  the  acknowl- 
edgment was  taken.  Informed  the  officer 
that  she  was  acting  freely  and  volun- 
tarily, could  not,  aa  against  an  Inno- 
cent grantee,  show  that  she  was  coerced 
by  her  husband  Into  executing  the  deed, 
nelther-the  grantee  nor  the  officer  hav- 
ing knowledge  of  such  coercion.  The 
court  attempted  to  distinguish  the*fore- 
golng  cases). 

Nev. — Musgrove  v.  Waits,  14  Nev. 
77;  Gen.  St.  (1885)  j  2600. 

N.  T. — Albany  County  Sav.  Bank  v. 
McCarty,  149  N.  T.  71,  43  NE  427  (rev 
71  Hun  227,  34  NTS  991]  ;  McKay  v. 
Lasher,  121  N.  Y.  477,  24  NE  711; 
Bidwell  V.  Sullivan,  17  App.  Div.  629. 
46  NTS  530 ;  Krantchfelt  v.  Slattery. 
12  Misc.  96,  S3  NTS  27 ;  Thurman  v. 
Cameron,  24  Wend.  87 ;  Jackson  v. 
Perkins,  2  Wend,  308 ;  Jackson  v, 
Schoonmaker,  4  Johns  161.  See  al!"0 
Rexford  v.  Rexford,  7  Lans.  6 ;  Morris 
V.  Wad&worth,  17  Wend.  103;  Jackson 
V.  Hayner,  12  Johna  439. 

Utah. — Tarpey  v.  Deseret  Salt  Co., 
6  Utah  205,  14  P  338  [aft  142  U.  S. 
241,  12  SW  158,  35  L  ed.  9991. 

See  Prewitt  v.  Morgan,  (Ky.)  119 
SW  174;  Young  v.  Bngdahl.  18  N.  D. 
166,  176.  119  NW  169  [cit  Cyc]. 

[a]  In  Mabraska  (1)  it  is  provided 
by  ConsoL  St  (1893)  i  4337.  that 
neither  the  certificate  of  the  acknowl- 
edgment or  of  the  proof  of  any  deed, 
nor  the  record  or  transcript  of  the 
record  of  such  deed,  shall  be  conclusive, 
but  may  be  rebutted,  and  the  force 
and  effect  thereof  may  be  contested 
by  any  party  affected  thereby.  See 
Rouse  v.  WItte,  81  Nebr.  868,  116  NW, 
43.  (2)  But  notwithstanding  this  stat- 
ute It  has  been  uniformly  held  that  a 
certlflcate  regular  on  Its  face  cannot 
be  Impeached  for  mere  Irregularities 
in  the  taking  of  the  acknowledgment, 
but  only  for  fraud  or  Imposition.  Lin- 
ton V.  National  L.  Ins.  Co.,  104  Fed. 
684,  44  CCA  64  (decided  under  the 
Nebraska  statute)  ;  Morris  v.  Linton, 
61  Nehr.  537,  85  NW  665  ;  Council 
Bluffs  Sav.  Bank  v.  Smith,  '59  Nebr. 
90,  80  NW  270,  80  AmSR  669  ;  Thams 
V.  Sharp,  40  Nebr.  237,  68  NW  474  ; 
Barker  v.  Avery,  36  Nebr.  599,  64  NW 
989  :  Phillips  V.  Bishop,  36  Nebr.  487. 

63  NW  375  :  Pereau  v.  Frederick,  17 
Nebr.  117,  22  NW  236  ;  Boldt  v,  Becker, 
1  Nebr.  (Unoff.)  75.  96  NW  609. 

[b1  Showing  dnreaa  of  maxtlaa 
wo»aB.'  Parol  evidence  has  been  ad- 
mitted to  show  that  a  married  woman 
acted  under  duress,  although  the  mort- 
gagee was  not  chargeable  with  notice. 
Edgerton  v.  Jones,  10  Minn.  427. 

[c]  Balsasa  Rom  UablUty  for 
braaoli  of  promt— <— The  certlflcate  of 
acknowledgment  or  proof  of  a  receipt 
and  release  from  liability  for  breach 
of  promise  of  marriajte;>  taken  befpra  a 
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eases  the  courts  of  these  states  have  applied  the 
doctrine  of  estoppel  bo  as.  to  preclade,  as  against  a 
purchaser  for  value  in  good  faith  and  without 
notice,  any  attack,  by  extensive  evideneej  npon  a. 
certificate  regular' upon  its  face,  on  grounds-  other 
than  fraud  or  imposition.^* 

[$  269]  h.  As  to  Matters  Which  Officer  Not 
Bequired  to  Certify.  Where  the  officer  taking  the 
wAnowledgment  incorporates  in  his  certificate  re- 
citals as  to  matters  which  the  statute  does  not 
require  him  to  certify,  such  recitals  are  not  con- 
clusive,^^ and  pu'ol  or  extrinsic  evidence  as  to  such  ^ 
matters  is  admissihle,  even  though  it  contradicts 
the  recital  in  the  certificate.^^  Accordingly^  it  may 
be  shown  that  the  instrument  is  a  forgery,^'  or 


that,  at  the  time  of  the  execution  or  acknowledg- 
ment of  the  instrument,  the  grantor  was  an  infant, 
or  mentally  incapable  of  contracting."  So  also  a 
certificate  of  acknowledgment  of  a  deed  of  a  wom- 
an which  recites  that  she  is  the  wife  of  a  person 
named  may  be  contradidted  by  the  testimony  of  the 
alleged  husband  that  the  woman  is  not  his  wife,^ 
and  as  against  a  certificate  of  proof  by  a  snbserib- 
ing  witness  it  may  be  shown  that  the  inatniment 
was  never  delivered.** 

[$  270]  2.  Where  No  Acknowledsiiuiit  Ever 
Made.  Where  in  fact,  the  grantok-  has  never  ap- 
peared before  the  officer  and  acknowledged  the 
instrument,  evidence  to  show  that  the  certificate,  al- 
though r^ular  on  its  face,  is  a  foi^ery  or  an  entire 


notary  public.  Is,  under  Code  Civ.  Proo. 

I  1948,  only  prima  Cacle  evidence  of 
the  execution  of  the  writing ;  and  plain- 
tiff in  an  action  for  such  oreaoh  may, 
by  her  own  testimony,  controvert  the 
facts  therein  contained,  under  Code  Civ, 
Proc.  I  ISfil,  providing  that  "a  pre- 
sumption (unless  declared  by  law  to 
be  ooncluslve)  may  be  controverted 
by  other  evidence,  direct  or  Indirect." 
Moore  v.  Hopkins,  88  Cal.  270,  272,  28 
P  318,  1?  AmSZt  248. 

14.  tilnton  V.  National  L.  Ins.  Co.. 
104  Fed.  684,  44  CCA  64  (decided  under 
Kebraska  statute).  See  also  Spring- 
field Engine,  eta,  Co.  v.  Donovan,  147 
Mo.  623,  49  SW  604  <Ht  out  and  quoted 
Infra  |  272). 

"We  think  It  may  therefore  be  safely 
affinned  as  a  general  principle,  that 
where  the  owner  executes  ana  delivers 
a  deed  of  real  property  containing  upon 
It  a  certificate  of  nla  appearance  before 
an  officer,  authorised  by  law  to  take 
acknowledgments,  at  a  ptaoe  within  his 

jurisdiction  and  an  acknowledgment  of 
ts  execution,  and  the  certlncate  is 
signed  by  the  officer,  be  cannot  sub- 
sequently allege  the  Invalidity  of  the 
certlflcate,  even  upon  a  Jurisdictional 
ground,  for  the  purpose  of  Impairing 
the  estate  of  the  grantee."  Mutual  L. 
Ins.  Co.  V.  Corey,  186  N.  T.  82«,  838, 

II  MB  1095  {rev  S4  Hun  498,  7  NYS 
939]. 

[a]  Estoppal  to  sbow  Imnlar- 
Itles. — When  the  grantor  actually  ex- 
ecuted and  acknowledged,  and  the 
certificate  was  In  proper  form,  he  was 
estopped,  as  was  also  one  claiming 
under  a  subsequent  conveyance  by  him, 
from  setting  up  against  his  grantee 
that  in  fact  the  ofilcers  took  the  ac- 
knowledgment outside  the  territorial 
limits  of  his  Jurisdiction.  Mutual  L. 
Ins.  Co.  v.  Corey.  135  N.  Y.  326,  31 
NB  109B  fi-ev  64  Hun  493,  7  NTS  939]. 

[b]  Wliara  a  maxtled  woman  ad-, 
mtttad  exaeatliv  and  aolmowlsdginr 
a  deed,  she  and  all  persons  claiming 
under  her  were  estopped  from  saying 
she  had  not  freely  and  absolutely 
executed.  The  court  said :  "The  con- 
trary not  appearing.  It  must  be  pre- 
sumed that  the  acknowledgment  was 
made,  In  the  absence  of  her  husband 
before  the  magistrate  In  the  usual  form, 
vli.,  that  she  had  voluntarily,  and  of 
her  own  free  will  and  accord,  and  as 
her-act  and  deed,  sealed  and  delivered 
the  conveyance,  without  any  coercion 
or  oompulslon  from  her  husband."  Mc- 
Neely  v.  Rucker.  9  Blackf.  (Ind.)  891, 
8ft3. 

[c]  OartUloatlon  In  abseso*  of 
marrlad  woman^— Where  a  notary 
certified  to  the  acknowledgment  of  a 
married  woman  In  due  form  without 
requiring  her  personal  presence,  but 
upon  her  own  authority.  It  was  held 
that  she  could  not  be  permitted  to  take 
advantage  of  her  own  Irregular  and 
wrongful  act  against  parties  who, 
ignorant  of  the  facts,  loaned  money 
upon  the  strength  of  the  security  thus 
acknowledged,  but  fair  and  regular 
upon  Its  face,  McHenry  v.  Day,  18 
Iowa  446.  81  AmD  438, 

[dl  The  attfAolenoj  of  tlM  aoknowl- 
•dffiHBt  of  a  plat  of  dedloated  lead 
■«uld  not,  after  It  had  been  recorded. 


be  attacked  for  the  purpose  of- claim- 
ing title  to  the  land.  Scott  v.  Des 
Moinas,  64  Iowa  438,  20  NW  762. 

[e]  A  liomastaad  mortvaga  would 
not  be  set  aside  merely  because  It 
was  acknowledged  by  the  wife  In  the 
presence  of  her  husband,  there  being 
no  evidence  that  the  wife  executed  the 
deed  under  compulsion  or  Influence,  or 
that  she  did  not  acknowledge  It  freely. 
Norton  v.  Nichols,  36  Mich.  148. 

[f]  Xaniad  woman  not  aatopped 
lUloM  guilty  of  positiva  fraud^"In 
order  to  estop  a  married  woman  and 
those  claiming  under  her,  'It  Is  essen- 
tial that  she  should  be  guilty  of  some 
positive  act  of  fraud,  or  else  of  such 
act  of  conoealment  or  suppression 
which  would  in  law  be  equivalent 
thereto;  for  all  who  deal  with  a  mar- 
ried woman  directly  or  In  any  manner 
affecting  her  rights  are  chargeable  with 
the  knowledge  of  her  disabilities,  and 
that  she  can  only  convey  land  In  the 
"manner  m*escrlbed  by  statute.'  Wil- 
liams V.  Slllngsworth,  76  Tex.  480,  12 
SW  746  :  Johnson  v.  Bryan,  62  Tex. 
623 ;  Silcock  v.  Baker  25  Tex.  Civ.  A. 
608,  61  SW  989."  Kopke  v.  Votaw. 
(Tex.  Civ,  A.)  95  SW  16.  17. 

16.  Thompson  v.  New  England 
Morte.  Security  Co.,  110  Ala.  400,  18 
S  315,  S6'AmSR  29;  Walker  v.  Shep- 
ard,  210  111.  100,  107,  71  NE  422  [dt 
Cycj  ;  Hughes  v.  Colemaui  10  Bush 
(Ky).  246  ;  Woodhead  v.  Foulds,  7  Bush 
(Ky.)  222;  Ford  v.  Teal,  7  Bush  (Ky.) 
156;  Williams  v.  Baker,  71  Ps.  476. 
See  also  McKinnon  v.  McLean,  19  N. 
C.  79. 

[a]  FaUnr*  to  sxamlna  married 
woman. — Under  a  statute  not  requir- 
ing the  certificate  of  a  married  woman's 
acknowledgment  to  recite  that  she  was 
examined  separate  and  apart  or  that 
the  instrument  was  explained  to  her, 
parol  evidence  was  held  admissible  to 
show  that  her  acknowledgment  was 
not  so  taken,  such  evidence  not  being 
In  contradiction  of  the  certificate. 
Hughes  v.  Coleman,  10  Bush  (Ky.) 
246  ;  Woodhead  v.  Foulds,  7  Bush 
(Ky.)  222 :  Ford  v.  Teal,  7  Bush  (Ky.) 
156. 

[b]  Badtal  of  oxeonttoB  of  ahor- 

UPa  flood. — A  recital  In  the  certlflcate 
of  acknowledgment  of  a  sheriff's  deed 
that  on  the  day  of  acknowledgment  the 
deed  was  signed  and  sealed  by  the 
Sheriff  In  open  court  was  held  not  con- 
clusive be(»use  not  required  by  law. 
Draper  v.  Bryson,  17  Mo.  71,  67  AmD 
267. 

[c]  DellTOtT— (1)  The  certificate 
of  acknowledgment  of  a  deed  Is  not 
ooncluslve  as  to  delivery  In  an  action 
to  recover  the  land  because  the  deed 
was  fraudulently  obtained.  Perkins  v. 
Thompson.  123  N.  C.  176,  31  SE  387. 
(2)  If  a  certificate  of  acknowledgment 
to  a  deed,  reciting  that  the  grantor 
signed,  sealed,  and  delivered  It,  Is  evi- 
dence of  a  delivery,  it  Is  inconclusive, 
and  may  be  overcome  by  other  evi- 
dence. Hawes  v.  Hawes,  177  111.  409, 
68  NE  78.  (3)  On  an  Issue  as  to 
whether  there  had  been  delivery  of  a 
deed,  the  certlflcate  of  acknowledgment 
Indorsed  thereiMi  Is  of  no  weight  as 
evidence,  where  It  la  conceded  tbat  no 
delivery  was  mad«  at  the  time  of  ac- 


knowledgment Van  der  Aa  v.  Van 
Drunen,  208  111.  108,  70  NB  38. 

16.  Williams  V.  Baker,  71  Pa.  47«. 
[a]    Kwltal  tliat  wlfa  Mpuataly 

•xamlnsd^Under  a  statute  not  re- 
quiring a  separate  examination  of  a 
married  woman,  it  was  held  tbat  a 
recital  that  on  separate  examination 
she  acknowledged,  etc.,  did  not  estop 
her  from  having  the  deed  set  aside 
because  obtained  under  duress  of  the 
husband.    Flsk  v.  Stubbs,  SO  Ala.  885. 

17.  Feagles  v.  Tanner,  80  Oh.  Olr. 
Ct  86,  11  Oh.  dr.  Dec,  171. 

[a]  If  tfeo  evldaBea  of  forffMy  la 
(dear  wd  oonvtaMlafft  Jt  la  sufflcient  to 
overcome  the  notary%  <%rtlflcate  of 
acknowledgment,  and  the  mortgage  will 
be  held  void.  Feagles  v.  Tanner,  20 
Oh.  CIr.  Ct  88,  11  Oli.  CIr.  Dec  172. 

18.  Hits  V.  Jenks,  128  U.  3.  297.  8 
sot  143,  81  Jj.  ed.  156  (quoted  infra 
note  19)  ;  Williams  v.  Baker,  71  I'a. 
476  ;  Ledger  Loan,  etc,  Assoc  v.  Cook. 
6  WklyNC  (Pa.)  428.  ^ 

19.  Thompson  v.  New  Bngland 
Mortg.  Security  Co.,  110  Ala.  400.  18 
S  316,  55  AmSR  29  ;  Walker  v.  Shepard, 
210  111.  100,  107,  71  NB  422  [cit  Cyc]  ; 
Jackson  v.  Schoonmaker,  4  Johns.  (N. 
T.)  161. 

"The  alienation  of  land  by  deed  of 
husband  and  wife  with  her  separate 
examination  and  acknowledgment  Is. 
In  form  as  well  as  In  fact,  a  conveyance 
by  the  parties,  and  therefore  does  not 
even  If  the  acknowledgment  Is  certified 
by  a  magistrate  In  the  form  prescribed 
by  statute,  and  recorded,  bind  a  wife 
who,  by  reason  of  Infancy  or  Insanity, 
Is  Incapable  of  conveying."  Per  Gray, 
J.,  In  Hits  v.  Jenks,  123  U.  S.  297,  802, 
8  set  143,  31  L.  ed.  168. 

[a]  "The  olOeer  la  not  regnirod  to 
pass  upon  her  (the  acknowledgor's) 
capacity  to  give  voluntary  asswt.  and 
his  certlflcate  can  not  be  conclusive  of 
the  question."  Thompson  v.  New  Kng- 
land  Mortg.  Security  Co.,  110  Ala.  40O, 
408,  18  8  316,  66  AmSR  29. 

rb]  CertUeat*  not  ovldmea  of 
mental  oapaollT^A  certificate  of  ac- 
knowledgment that  the  grantor  df  a 
deed  executed  the  same  as  hla  free 
and  voluntary  act  Is  not  evidence  as 
to  whether  or  not  In  fact  the  grantor 
possessed  sufficient  mental  capacity  to 
make  the  deed  at  the  time  It  was 
executed.  Walker  v.  Shepard,  210  IIL 
100,  71  NE  422. 

[c]  In  Korth  OaroUaa  (1)  It  was 
formerly  held  that  a  married  woman's 
acknowledgment  operated  as  a  convey- 
ance of  record  and  could  not  be  Im- 
peached on  the  ground  of  Infancy  or 
mental  incapacity  of  the  grantor. 
Wright  v.  Player.  72  N.  C.  94;  Wood- 
bourne  V.  Oorrel,  66  N.  C.  82.  (2)  But 
under  Rev.  Code  c  87  |  8,  the  certificate 
is  no  longer  given  such  conclusive 
force  and  may  be  Impeached  on  the 
ground  of  Infancy  or  other  disability 
of  the  grantor.  Epps  v.  Flowers.  101 
N.  C.  158.  7  SE  680 ;  Ware  v.  Nesblt. 
94  N.  C.  664  ;  Jones  v.  Cohen.  88  N. 
C.  75. 

ao.  Dunn  v.  Taylor,  (Tex.  Civ.  A.) 
143  SW  311. 

ai.  Jackson  v.  Perklna,  2  Wend.  ( N. 
Y.)  308. 
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fabrieation  of  the  officer,  U  admiBsible  even  as 
against  an  innocent  purchaser  for  value  and  without 
notice."  A  simple  denial  that  the  alleged  grantor 
ever  made  any  sueh  acknowledgment  is  .sufficient 
to  let  in  parol  evidence  without  charging  that  the 
grantee  acted  in  bad  faith  or  had  notice  of  the 
fraud."* 


LaA  of  piiV7  «mnlnattoiL  If  the  ifirivy  examina- 
tion of  a  married  woman  was  never  in  fact  taken, 
or  was  taken  in  a  manner  insuffldoit  to  fulfill  the. 
requirements  of  the  law  on  that  subject,  the  matter 
is  open  to  judicial  inveftt^ation,  notwithstanding 
the  fact  that  the  grantee  may  have  had  no  knowledge 
of  the  failure  or  insufficiency  of  such  examination.** 


ZVm.   IMFfr&OHHEKT  OF  OEBTIFIOATE 


271]  A.  Grounds  of  Impeachment— 1.  Fraud, 
Duress,  or  Imposition— a.  As  to  Persons  with  Notice. 

As  between  the  immediate  parties  to  a  conveyance, 
evidence  is  admissible  to  impeach  the  certificate 


for  fraud,  duress,  or  imposition  in  which  the  grantee 
participated  or  of  which  he  had  notice  before  part- 
ing with  his  money 
Failnre  to  mako  propnr  intuiry.    Where  the 


22.  IT.  S. — ^Bouvler-IaeK«r  Coal  IdUid 
Co.  V.  Sypher,  18«  Fed.  <44  [all  1»1 
Fed.  1008,  111  CCA  678]. 

Alft. — Kussell  V.  Holman.  166  Ala. 
432,  47  S  205  ;  Chattanooga  Nat  Bids., 
etc..  Assoc.  V.  Vausht,  143  Ala.  88S,  Z9 
S  216 ;  Shook  v.  Southern  Bldg.,  etc., 
Assoc.,  140  Ala.  675,  37  S  409 ;  Cheney 
V.  Nathan,  ilO  Ala.  254,  20  S  99,  66 
AmSR  26 ;  Olddens  v.  Boiling,  99  Ala. 
319.  IS  S  611;  Qrlder  v.  Anlerlcan 
Freehold  Land  Mortg.  Co.,  99  Ala.  281, 
12  S  776,  42  AmSR  68 ;  Barnett  v. 
Proskauer,  62  Ala.  486. 

Ark. — Petty  v.  artsard,  46  Ark.  117 ; 
BoDahue  v.  Mills,  41  Ark.  421 ;  Meyer 
T.  Oossett.  38  Ark.  377. 

Cal. — Langenbeck  v.  t^juls,  140  Cal. 
406,  7S  P  1086 :  Ij6  Mesnager  v.  Hamil- 
ton. 101  Cal.  632,  36  P  1064,  40  AmSR  81. 

Conn. — Smith  v.  Ward,  2  Root  374, 
1  AmD  80. 

HI.— Lewis  V.  McQrath.  191  HI.  401, 
61  Nm  ISfi  ;  Myers  v.  Parks,  96  Hi.  408  ; 
Lowell  V.  Wren,  SO  111.  238 ;  Columbian 
Bldg.,  etc.,  Assoc  v.  Leeds,  128  111.  A. 
195.  Compare  Kferr  v.  Russell,  69  111. 
<66,  IS  AmR  634. 

Iowa. — Borland  t.  Walrath,  88  Iowa 
ISO ;  Van  Orman  v.  McGregor.  28  Iowa 
800 ;  Monis  v.  Sargent,  IS  Iowa  90 ; 
Tatum  V.  Ooforth,  9  Iowa  247.  See 
also  O'Ferrall  v.  SImplot.  4  Iowa  881. 

Kan. — People's  Oas  Co.  v.  Fletcher, 
81  Kan.  76,  82,  105  P  34.  41  LRANS 
116  and  note  [Quot  Cyc}. 

MaRS.~0'Neil  V.  Webster.  ISO  Blaas. 
572.  23  NB  285. 

Mich. — Camp  v.  Carpenter,  St  Micb. 
$76.  18  NW  113. 

Minn. — Dodge  v.  HoUlnshead,  6  Minn. 
25,  80  AmD  433. 

Miss. — Allen  v.  Lenoir,  53  Miss.  821. 
Mo. — Pierce  v.  Georger,  103  Mo.  540, 
15  SW  848. 

N.  T. — Marden  v.  Dorthy,  12  App. 
Div.  188.  42  NY3  827  lafT  160  N.  T. 
39.  54  NE  726,  46  LRA  694]  ;  Blaesl 
T.  Blaesl,  14  NTClvProo  216. 

N.  C— Darla  v.  Davis,  146  N.  C.  163. 
69  SE  659  ;  Qreenleaf- Johnson  Lumber 
Co.  V.  Leonard,  146  N.  C.  839,  59  SB 
134;  Spivey  v.  Rose,  120  N.  C.  163, 
26  SB  701.  See  also  Benedict  v.  Jones. 
129  N.  C.  470,  40  SB  221  :  Young 
V.  Jackson,  92  N.  C.  144;  McKlnnon 
V.  McLean.  19  N.  C.  79. 

Oh. — Williamson  v.  Carskadden.  36 
Oh.  St.  664  ;  Feagles  v.  TaDn«,,20  Oh, 
Cir.  Ct  86.  11  OhT  ClP.  Pec.  in. 

Pa. — Michener  v.  Cavender,  88  Pa. 
334.  80  AmD  486.  ^ 

Tex.— Wheelock  v.  Cavltt,  91  Tex. 
679,  45  SW  796,  66  AmSR  920 ;  Brelt- 
llDg  T.  Chester.  88  Tex.  586,  32  SW  627 
[an  <Civ.  A.)  80  SW  4641. 

W.  Va.— Pickens  v.  Knlsely,  29  W. 
Va.  1,  11  SB  938.  «  AmSR  688. 

See  Fenton  v.  Bell,  (Temi.  Ch.  A.) 
53  SW  984. 

"Where  It  is  shown  that  the  married 
woman  has  not  appeared  before  the 
officer  for  the  purpose  of  acknowledg- 
ing the  execution  of  the  deed,  and  no 
acknowledgment  baa  been  in  fact  made, 
she  havlnff  In  no  way  Invoked  the 
exerdse  of  the  olBcer's  authority  In 
that  respeat,  the  certlfloate,  however 
formal,  la  not  binding  upon  her,  even 
In  favor  of  an  Innocmt  purchaser  and 
for  value  without  notice."  Wheelock 
V.  Cavltt.  91  Tex.  679,  683,  45  SW  796, 
66  AmSR  920. 

"An  esamloation  of  the  cases  wlU 


show  that  the  courts  sometimes  fall 
to  distinguish  between  those  cases 
where  the  married  woman  actually 
appeared  before  the  officer  and  ac- 
knowledged the  execution  of  the  In- 
strument, but  claims  that  the  facts 
stated  In  the  certificate  are  false  and 
fraudulent,  and  those  cases  where  the 
contention  Is  made  that  the  officer  never 
acquired  jurisdiction,  power  or  author- 
ity to  take  any'  acknowledgment  Ob- 
viously there  exists  a  material  and 
substantial  distinction,  and  yet  It  ap- 
pears that  decisions  of  the  former 
character  have  been  referred  to  in- 
discriminately." Marden  v.  Dorthy,  12 
App.  Dlv.  188,  194,  42  NTS  827  [afl  160 
N.  T.  39.  54  NE  726.  46  LRA  694]. 

[a]  Statement  not  Intended  as  ao- 
knowleOxment. — Parol  evidence  is  ad- 
missible to  show  that  the  certiflcate 
was  based  on  an  admission  made  by 
the  grantor  while  her  deposition  was 
being  taken  and  with  no  thought  that 
she  was  acknowledging  the  deed. 
Breltling  v.  Chester,  88  Tex.  586,  82 
SW  527  taff  (Civ.  A.)  30  SW  464]. 

[bj  That  material  blanks  were 
fllled  IV  after  the  wife's  acknowledg- 
ment was  taken  may  be  shown  by  parol. 
Drury  v.  Foster,  7  T.  Cas.  No.  4,096,  1 
Dill.  4S1  [alt  8  Wall.  24,  17  L.  ed.  7801. 

[c]  laatmaunt  admits! Me  In  evi- 
flsims  I  Whfrm  an  instrument  offered 
in  evidence  bears  a  certificate  of  ac- 
knowledgmetft  in  due  form.  If  objected 
to  as  a  forgery,  it  Is  properly  admitted 
hi  evidence  and  submitted  to  the  jury 
under  Instruction  that  It  Is  to  be  con- 
sidered along  with  all  the  testimony 
In  determining  the  truth  of  the  ques- 
tion, whether  the  Instrument  was  In 
fact  executed  and  acknowledged  as 
recited  in  the  certificate.  Russell  v. 
Holman.  166  Ala.  432.  47  S  806  :  Stooks- 
berry  v.  Swaui.  18'Tex.  Civ.  A.  66,  34 
SW  369. 

[d]  Bqnlty  wlU  take  JnrisOlotloii 
to  oaaoel.  as  a  cloud  on  title,  a  forged 
deed  which,  on  the  faith  of  a  false  cer- 
tificate of  acknowledgment,  has  been 
put  on  record.  Remington  Paper  Co. 
v.  O'Dougherty.  81  N.  T.  474.  660; 
Apthorp  V.  Comstock,  2  Paige  (N.  Y.) 
482. 

[  e  ]  ■nOolsaoy  of  sUeffatlon  of 
faldty^As  against  a  motion  to  dis- 
miss for  want  of  equity  on  Its  face, 
a  bill  to  set  aside  a  conveyance  was 
sufficient  where ,  it  alleged  that,  al- 
though the  grantor,  a  married  woman, 
appeared  before  the  officer,  the  latter 
did  not  examine  her  privily  or  explain 
the  instrument ;  that  she  did  not  under- 
stand It  and  did  not  BO  state  to  the 
officer;  "In  short,  that  the  certiflcate 
was  not  merely  irregular,  but  wholly 
without  foundation  as  to  Its  atate- 
ments."  Fenton  v.  Bell,  (Tenn.  Ch. 
A.)  63  SW  984. 

83.  Le  Mesnager  v.  Hamilton,  101 
Cal.  532.  35  P  1054,  40  AmSR.  81 ; 
Williamson  v.  Carskadden.  36  Oh.  St. 
664  ;  Michener  v.  Cavender,  38  Pa.  334, 
80  AmD  486. 

24.  Benedict  v.  Jones,  129  N.  C.  470, 
40  SB  221. 

88.  U.  S.— Hill  V.  Kite,  79  Fed.  826 
[aff  86  Fed.  268,  29  CCA  649]. 

Ala.— OrandorlC  T.  Suit,  167  Ala.  663. 
62  S  744 :  G rider  r.  American  Freehold 
Land  Mortar.  Co.,  99  Ala.  881,  18  S  776. 
42  AmSR  68;  Smith  t.  MoQuire,  67 
Ala.  84. 


Ark.— Holt  V.  Moore,  87  Ark.  146. 

Colo. — Chivlngton  v.  Colorado  Sprlnas 
Co.,  9  Colo.  597,  14  P  812. 

D.  C— Ford  V.  Ford,  87  App.  401,  6 
LRANS  448  and  note^  7  AnnCaa  846 
and  note. 

111.— Watson  V.  Watson,  118  III.  56, 

7  NE  95;  Fitzgerald  v.  Fitzgerald,  100 
III.  385;  Kerr  v.  Russell,  69  111.  666, 
18  AmR  634  ;  Byster  v.  Hatheway,  50 
lit.  621.  99  AmD  537. 

Ky. — Aultman-Taylor  Co.  v.  Frasure, 
95  Ky.  429.  86  SW  6,  1<  KvL  6.  See 
Long  T.  Branham,  99  SW  271.  30  Ib-L 
652. 

Md.— Davis  v.  Hamblln,  51  Md.  526  : 
PYederick  Cent.  Bank  v.  Copeland,  18 
Md.  306.  81  AmD  597  ;  Barry  v.  Hoff- 
man, 6  Md.  78. 

Mass. — O'Neil  v.  Webster,  160  Mass. 
672.  28  NB  236  ;  Worcester  v.  Baton, 
13  Mass.  871,  7  AmD  165. 

Miss. — Allen  v.  X^nolr,  63  Miss.  821. 

N.  C— McCasklll  V.  McKlnnon.  121 
N.  C.  214,  28  SB  848. 

Oh. — Williamson  v.  Carskadden,  86 
Oh.  St.  664. 

Pa. — Cover  V.  Manaway,  116  Pa.  338. 

8  A  393,  2  AmSR  662 ;  Darlington's 
App.,  86  Pa.  612,  27  AmR  726;  Heeter 
V.  Glasgow,  79  Pa.  79,  21  AmR  46; 
TwitcheTl  V.  McMurtrle,  77  Pa.  388: 
Williams  V.  Baker,  71  Pa.  476 :  Mc- 
Candless  v.  Engle,  61  Pa  809 :  Hall  v. 
Patterson,  61  Pa  289 ;  Louden  v. 
BIythe.  16  Pa.  688,  66  AmD  627  [alf 
reh  87  Pa  82,  67  AmD  442] ;  Schrader 
V.  Decker,  9  Pa  14,  49  AmD  638: 
Richart  v.  Wisner,  2  Kulp  395. 

Tenn. — Edwards  v.  Boyd,  9  Lea  204  ; 
Kennedy  v.  Security  Bldg,,  etc..  Assoc., 
(Ch.  A.)  57  SW  388. 

Tex. — Stalllngs  v.  Hullum,  79  Tex. 
421,  16  SW  677 ;  Pierce  v.  Fort,  60 
Tex.  464 ;  Westbrooks  v.  Jefters,  S3 
Tex.  86  :  Wiley  v.  Prince,  21  Tex.  637 ; 
Stringfellow  v.  Brazelton,  142  SW  937  ; 
Blume  V.  White,  (Civ.  A.)  Ill  SW 
1066;  Johnson  v.  Callaway,  (Civ.  A.) 
87  SW  178;  Summers  v.  Sheern,  (Civ. 
A.)  37  SW  246.  See  also  Breltling  v. 
Chester,  88  Tex.  686.  32  SyV  527. 

W.  va. — Rollins  v.  Menager,  22  W. 
Va.  461. 

[a]  Oonvsyaaoe  by  wife  to  hus- 
band.—The  certificate  of  a  magistrate 
to  the  acknowledgment  of  a  deed  to 
her  separate  estate  by  a  married 
woman  to  her  husband  will  not  avail, 
where  Innocent  purchasers  have  not 
Intervened,  to  prevent  her  heir  from 
avoiding  the  deed  on  the  ground  of 
undue  Influence  on  the  part  of  the  hus- 
band. Darlington's  App.,  86  Pa.  612, 
27  AmR  726. 

[b]  Where  tlie  aSMt  of  tha  mort- 
ga^t**  conspired  with  the  husband  to 
coerce  the  wife  Into  executing  a  mort- 
gage on  her  separate  estate.  It  was 
held  that  evidence  of  such  facts  was 
admissible  to  Impeach  the  certificate. 
Wiley  V.  Prince,  21  Tex.  637. 

[c]  WlisTs  an  agent  of  the  mort- 
g*g»*  was  present  when  a  married 
woman's  acknowledgment  was  taken, 
and  knew  the  actual  facta,  it  was  held 
that  the  certificate  could  be  impeached 
by  evidence  that  she  was  coerced  and 
was  not  separately  examined  as  re- 
quired by  statute.  Aultman-Taylor  Co. 
V.  Frasure,  96  Ky.  429.  26  SW  6.  16 
KyL  6. 

[d]  Xmsbaxhd  as  affent  of  mort- 
gagasi— A  married  Jinanan's  rli|it  to 
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grantee  has  IcDowledge  of  eirenmstances  such  as 
would  put  an  honest  man  on  inquiry  as  to  the 
manner  in  which  the  acknowledgment  was  obtained, 
but  willfully  shuts  his  eyes  so  that  he  may  not  see 
any  fraudulent  element  in  the  transaction,  he  will 
be  affected  with  notice  of  the  fraud  as  much  as  if  he 
had  joined  in  it.^ 

The  frand  must  relate  to  the  at^aiowledgment 
itself  and  not  merely  to  the  making  or  execution  of 
the  instrument  acknowledged." 

Necessity  for  pleading  defense.  Wbere  defend- 
ant in  a  suit  for  the  speci6c  performance  of  a  mar- 
ried woman's  contract  to  convey  ber  land  desires 
to  attach  the  certificate  of  acknowledgment,  the 
facts  relied  on  must  be  allied  in  the  answer,^  and 
the  fraud  or  duress  must  be  speei6cally  changed." 

Partlc^ation  of  officer.   It  is  not  neeessazy,  in 

avoid  a  mortgage  because  of  duress  Is 
not  impaired,  nor  is  the  mortgagee's 
right  to  set  the  mortgage  up  as  valid 
strengthened,   because  the  mortgagee 

fiersonally  took  no  part  In  procuring 
Cs  execution,  but  its  execution  was 
obtained  by  the  husband  to  secure  his 
debt  to  the  mortgagee,  the  husband 
being  deemed  the  agent  or  the  mort- 

f;agee.    Frederick  Cent.  Bank  v.  Cope- 
and.  18  Md.  SOS,  81  AmD  697. 

re]  AaaigiM*  of  «ortg«ff«  taklaff 
nibjaot  to  winltlM.— Where  the  as- 
signee of  a  mortgage  Is  regarded  as 
taking  subject  to  the  same  defenses 
as  are  available  against  the  mortgagee, 
the  certificate  is  not  conclusive  In  his 
favor  If  it  is  lmpeachat>le  as  against 
the  mortgagee.  Twltchell  v.  McMur- 
trle,  77  Pa,  383. 

rf]  A  oanaal  ooimaotlon  of  tli* 
nuHM  with  tha  ftavA  must  be  shown. 
Wlster  V.  Hurt,  12«  Tenn.  SOS,  130  SW 
842,  SO  I/RANS  3B8,  AnnCaBl912C  329. 


[gl    omy  dlMOt  attatfk  panulaslU*. 

—"while  fraud  vitiates  everything,  yet 
a  defendant  covld  not  defeat  a  judg- 


ment rendered  by  a  Court  of  competent 

Jurisdiction  by  setting  up  the  fraud  In 
lis  answer,  and  no  more  should  parties 
who  seek  to  Impeach  a  certlflcate  of 
probate,  which  Is  evidence  of  an  act 
judicial  in  nature,  be  permitted  to  do 
so  In  the  absence  of  an  original  or 
cross  bill."  Per  Beard,  J.,  In  Burem 
V.  WInstead.  103  Tenn.  285,  288.  52 
SW  1070. 

[h]  In  th«  absence  of  fravd  or 
dnreai,  a  married  woman  cannot  im- 
peach a  conveyance  by  her  and  her 
husband,  where  her  acknowledgment 
ae  taken  by  the  oRIcer  la  In  the  form 
of  the  statute.  Morris  v.  Covey,  104 
Ark.  22«,  148  SW  257. 

36.  Greenleaf-Tohnson  Lumber  Co, 
V.  Leonard.  145  N.  C.  339,  Bfl  SE  134  ; 
Louden  v.  Blythe,  16  Pa.  532.  55  AmD 
627,  27  Pa.  22.  67  AmD  442 ;  Pierce 
V.  Fort,  60  Tex.  464  ;  Floore  v.  Burgher, 
(Tex.  Civ.  A.)  142  SW  939. 

87.  Pribble  v.  Hall.  13  Bush  (Ky.) 
«1;  Kale  v.  Jewett.  5  KyL  312. 

as.  Marsh  v,  Mitchell,  26  N.  J.  Eq. 
497  Catt  27  N.  J.  Eq.  631]. 

39.  Holland  V.  Webster,  43  Fla.  85, 
29  S  625  (holding  that  where  a  written 
acknowledgment  of  a  married  woman 
to  a  mortgage  shows  that  she  executed 
It  freely,  without  compulsion  or  re- 
straint from  her  husband,  and  the  offl- 
cer'a  certlflcate  attached  thereto  shows 
that  the  acknowledgment  was  made 
separate  and  apart  from  her  husband, 
a  plea  by  the  wife.  In  a  suit  to  foreclose, 
that  the  morteage  Is  void  aa  to  her 
because  the  officer's  certMcate  did  not 
show  that  she  executed  the  same  freely 
and  voluntarily  and  without  fear  of  or 
compulsion  of  her  husband,  but  not 
charging  fraud  or  duress,  cannot  be 
sustained ) . 

30.  Oar  V.  Davis,  (Tex,  Civ.  A.)  135 
SW  710,  713  (where  the  court  said: 
"It  is  not  essential  to  authorise  an  at- 
tack upon  such  a  certificate,  that  fraud 
on  the  part  of  the  notary  or  fraudulent 
collusion  between  the  notary  and  per- 
son perpetratlnK  the  fraud  be  allegedL 


None  of  the  authorities,  so  far  as  we 
are  advised,  'hold  that  a  party  who 
perpetrates  a  fraud  in  the  acquisition 
of  land  can  himself  take  advantage  of 
his  own  wrong,  and  get  behind  the 
notary's  certificate  for  protection.'  It 
would  certainly  be  a  strange  doctrine, 
and  a  rule  destructive  of  the  right  to 
detect  and  punish  fraud,  to  hold  that 
one  who  has  fraudulently  acquired  a 
deed  to  land  from  a  married  woman 
may  defeat  the  cancellation  of  such 
deed  on  the  ground  that  the  certificate 
of  the  ofHcer  taking  the  acknowledg- 
ment of  the  grantor  Is  conclusive  of 
the  facts  stated  In  said  certlReate,  be- 
cause the  ofHcer  was  not  a  "party  to 
the  fraud"). 

31.  Pierce  v.  Fort,  60  Tex.  464. 
[a]  Adsanaoy  of  oonsldaTatloii.— 
Unless  the  consideration  for  the  con- 
veyance Is  so  grossly  Inadequate  and 
unreasonable  as  to  excite  suspicion  of 
unfairness  and  undue  Influence  and  put 
the  purchaser  on  Inquiry,  the  certificate 
cannot  be  impeacKed  tor  fraud  of 
which  the  .purchaser  has  no  notice. 
Webb  V.  Bumey,  70  Tex.  822,  7  SW  841. 

38.  U.  S.— Linton  v.  Vermont  Nat. 
Ins.  Co.,  104  Fed.  684,  44  CCA  54. 

Ala. — Orendorlt  v.  Suit,  167  Ala.  563, 
52  S  744  ;  Oiddens  v.  Bolting,  99  Ala. 
319,  13  S  511;  Moses  V.  Dade,  58  Ala. 
211.  4 

Ark.— Holt  V.  Hoore,  37  Ark.  145. 
Cal. — De  Amaz  v.  Escandon,  69  Cal. 
486. 

III.— Ladew  v.  Paine,  82  III.  221 ; 
Marston  v.  Brittenham.  76  111.  611  ; 
Kerr  v.  Russell.  69  111.  666.  18  AmR  634. 

Iowa. — McHenry  v.  Day,  13  Iowa  445, 
81  AmD  438. 

Ky. — Long  v.  Branham,  99  SW  271, 
80  KyL  5B2;  Godsey  v.  Virginia  Iron, 
etc..  Co.,  82  SW,386.  26  KyL  657  :  Hall 
V.  Hall.  118  Ky.  656,  82  SW  269.  26 
KyL  553  :  Pribble  v.  Hall,  13  Bush  61. 

La. — O'Keefe  v.  Handy.  31  La,  Ann. 
832 

Miss. — Kenneday  v.  Price,  57  Miss. 
771 ;  Johnston  v.  Wallace,  63  Miss.  831, 
24  AmR  699. 

K  C— Davia  v.  Davis,  146  N.  C.  163, 
69  SE  659  ;  Green  leaf-John  son  Lumber 
Co.  V.  Leonard,  145  N.  C.  339,  69  SE 
134;  Marsh  v.  Grlffln,  136  N.  C.  333, 
48  SB  735  ;  Butner  v.  Blevlns.  125  N. 
C.  685,  34  SE  629  ;  Wachovia  Nat.  Bank 
V,  Ireland,  122  N.  C.  571.  29  SE  835  ; 
RIggan  V.  Sledge,  116  N.  C.  87.  20 
SB  1016.  But  see  Benedict  v.  Jones, 
129  N.  C.  470,  40  SB  221  (where  It 
was  Intimated  that  the  fact  that  a 
married  woman's  privy  examination 
was  not  taken  In  the  manner  prescribed 
by  law  might  be  shown  notwithstand- 
ing the  certificate  was  regular  In  form, 
Clark,  J.,  dissenting). 

Oh. — Baldwin  v.  Snowden.  11  Oh..  St. 
203,  78  AmD  303, 

Or. — Moore  v.  Fuller,  6  Or.  272.  25 
AmR  524. 

Pa. — Pennsylvania  Trust  Co.  v. 
KItne,  192  Pa.  1,  43  A  401;  Hellman 
v.  Kroh,  166  Pa.  1.  26  A  761 ;  Lewars  v. 
Weaver,  121  Pa.  268.  16  A  614 ;  Singer 
Mfg.  Ca  V.  Rook,  84  Pa.  442.  24  AmR 
804 ;  Heeter  v.  Olaagow,  19  Fa.  79,  21 


order  to  warrant  an  attack  on  a  certificate  of  ac- 
knowledgment on  the  ground  of  fraud,  that  the 
officer  who  took  the  acknowledg^nent  'should  hare 
participated  therein."^ 

272]  h.  As  to  Persons  without  Notice.  A 
purchaser  is  not  obliged  to  see  that  the  officer  does 
his  duty  in  taking  the  grantor's  acknowledgment; 
he  is  required  only  to  a^  fairly  in  the  transaction 
and  not  to  take  advantage  knowingly  of  the  fraudu- 
lent conduct  of  others."  Therefore,  as  against  an 
innocent  party  who,  relying  on  the  certificate,  has 
in  good  faith  parted  with  an  adequate  consideration, 
without  knowing  or  having  any  reason  to  believe  that 
such  certificate  is  false,  parol  or  extrinsic  evidence 
is  not  admissible  even,  to  show  fraud,  duress,  or 
imposition  in  the  procurement  of  the  acknowledg- 
ment.'^   So,  where  a  purchaser  has  in  good  faith 

AmR  46 ;  Williams  v.  Baker.  71  Pa. 
476;  Han  v,  Patterson,  61  Pa.  289  ; 
Louden  v.  Blythe.  ^7  Pa.  22,  67  AmD 
442;  Schrader  v.  Decker,  9  Fa.  14.  49 
AmD  688 ;  Rlohart  v.  WUmer,  2  Kulp 
395.  ^ 

S.  0. — Campbell  v.  Harris  Uthia 
Springs  Co..  74  S.  C.  288,  fi4  SE  378. 
114  AmSR  1001. 

Tenn. — Cason  v.  Cason,  116  Tenn. 
173.  93  SW  89  ;  Ronner  v,  Welcker.  99 
Tenn.  623,  42  SW  439  ;  Shields  v. 
Netherland,  6  I^a  19S  ;  Shell  v.  Holston 
Nat.  Bldg.,  etc,  Assoc,  (Ch.)  52  SW 
909  ;  Flnnegan  v.  Finnegan,  3  Tenn. 
Ch.  510. 

Tex. — Wheelock  v.  Cavitt,  91  Tex. 
679,  46  SW  796,  66  AmSR  920 ;  Stal- 
Ungs  V.  Hullum,  79  Tex.  421,  15  SW 
677  :  Texas  Land,  etc.,  Co.  v.  Blalock, 
76  Tex.  85.  18  SW  12 ;  Webb  v.  Bumey. 
70  Tex.  322,  7  SW  841;  Miller  v. 
Tturria,  69  Tex.  549,  7  SW  206 ;  Hen- 
derson V.  Terry,  82  Tex.  281;  Pierce 
v.  Fort,  60  Tex.  464  ;  Davis  v.  Kennedy, 
68  Tex.  516 ;  Waliee  v.  Weaver.  57 
Tex.  669 ;  Kocourek  v.  Uarak,  64  Tex. 
201,  88  AmR  683 ;  Pool  v.  Chas&  46 
Tex.  207  ;  McDannell  v.  Horrell.  1  Tex. 
Unrep.  Caa  621:  Evart  v.  Dalrymple. 
(Civ.  A.)  131  SW  223  :  Ellis  v.  Lehman, 
48  Tex.  Civ.  A.  808,  106  SW  463 ;  John- 
son V.  Calloway,  (Civ.  A.)  87  SW  178  ; 
Forbes  v.  Thomas,  (Civ,  A.)  61  SW 
1097  ;  Atkinson  v.  Reed,  (Civ.  A.)  49 
SW  260 ;  Summers  v.  Sheern,  (Civ. 
A.)  37  SW  246  ;  Herring  v.  White.  6 
Tex.  Civ.  A.  249,  26  SW  1016.  See  also 
Bhelby  v.  Burtis.  18  Tex.  644. 

W.  Ya.— Rollins  v.  Menagw.  2S  W. 
Va.  461. 

"The  rule  Is  firmly  established  that 
where  a  married  woman  who  has  with 
her  husband  signed  a  deed  conveying 
her  separate  real  estate  appears  before 
an  ofncer  authorized  by  law  for  the 
purpose  of  acknowledging  the  convey- 
ance, and  the  officer  falls  to  do  his 
duty  In  taking  such  acknowledgment, 
hut  makes  a  certlflcate  which  shown  a 
full  compliance  with  the  law.  such  cer- 
tificate Is  conclusive  upon  the  married 
woman  in  favor  of  an  Innocent  vendee, 
who  paid  value  for  it  without  notice 
that  the  officer  failed  to  perform  his 
duty  as  required  by  law."  Wheelock  v. 
Cavitt.  91  Tex.  679,  682,  46  SW  796. 
66  AmSR  920. 

"The  certificate  of  the  officer  and  the 
signature  of  the  dowreas  Is  conclusive 
as  to  the  truth  of  the  recitals  therein 
as  to  an  Innocent  purchaser  relying 
upon  the  presumption  that  the  officer 
has  done  his  duty,"  Campbell  v. 
Harris  Llthla  Springs  Co,,  74  S.  C 
282,  886,  64  SB  878,  114  AmSR  1001. 

[a]  TlMK*  a  maniad  woman  ae- 
tully  aAnowMMd  a  deed  executed 
by  her,  and  the  omcei'a  certificate  re- 
cited that  such  execution  was  on  her 
privy  examination,  as  required  by  St. 
(1903)  I  607,  such  -  certificate  could 
not  be  impeached,  as  against  innocent 
purchasers  of  the  property,  under 
S  3760,  declaring  that,  except  In  case 
of  fraud  or  mistake,  such  certificate 
shall  not  be  called  in  question  except 
In  a  direct  proc^d^  against  the  officer 
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relied  on  a  certificate  of  a  married  woman 's  acknowl- 
edgment, regular  on  its  face,  she  cannot  avoid  her 
deed  by  showing  fraud  or  coercion  on  the  part  of 
her  husband,''  or  misconduct  on  the  part  of  the 
officer  who  took  the  acknowledgment.^ 

273]  2.  Mistake  or  Irreiularity.  According 
to  some  authorities  the  certificate  may  be  attacked 
on  the  ground  of  mistake  but  the  certificate  of  an 
officer  having  authority  to  take  acknowledgments 
cannot  be  impeached  by  showing  merely  that  the 
officer's  duty  was  irregularly  performed.^ 

274]  8.  Lack  of  Jnrlsdiction.  An  acknowl- 
edgment taken  by  a  person  who  is  not  qualified  by 
law  to  take  it  is  ineffectual."^  Accordingly,  it  has 
been  held  that,  even  as  against  a  purchaser  for 
value  and  without  notice,  a  certifieate  regular  on 


and  hiB  sureties.  Qodsey  v.  Vlnrtola 
Iron,  Coal,  etc.,  Co.,  82  SW  889,  28 
KyL.  $S7. 

[b]  A  iMiBA  M»  mmihmmn  Amn  a 
pnnuubMr  with  wiIwm  that  the  ac- 
knowledgment of  tbe  gr^tor  was  pro- 
cured by  fraud  and  coercion  takes  a 
clear  title  and  the  certiflcate  cannot 
be  Impeached  as  against  him.  Butner 
V.  Blevlna.  12S  N.  C.  ESS.  S4  SB  629; 
Coleman  v.  Satterfleld,  2  Head  (Tenn.) 
259  ;  Forbes  v.  Thomas,  (Tex.  Ctv.  A.) 
SI  SW  1097  ;  Summers  v.  Sheem,  (Tex. 
Civ.  A.)  87  SW  246. 

[c]  Wbere  tbm  grantee  doei  not 
part  vltb  valne  on  the  faith  of  the 
mstrument  the  certiflcate  may,  as 
agialnst  him,  be  impeached  by  parol 
evidence  of  fraud.  Le\\'ars  v.  weaver, 
121  Pa.  26S.  16  A  614. 

[d]  A  pzefalsting  Indebtedness  han 
been  deemed  not  such  a  consideration 
as  to  make  one  a  purchaser  for  value. 
Conaequently,  where  a  husband  has 
coerced  his  wife  into  executing  a  con- 
veyance to  secure  hlB  preexisting  debts. 
It  has  been  held  that  the  certificate  of 
her  acknowledgment  can  be  Impeached, 
notwithstanding  the  grantee  had  no 
pan  In  procuring  the  conveyance,  the 
husband  In  such  case  t>elng  regarded 
as  the  agent  of  the  grantee,  Fredertek 
Cent.  Bank  v.  Copeland,  18  Md.  305, 
81  AmD  697  ;  Edwards  v.  Boyd,  9  L^a 
(Tenn.)  204. 

[e]  Wliere  onlr  part  of  tbe  ooa- 
•Uaratlon  was  a  pretalstliig  Indebt- 

held  that  the  c( 


It  was  held  that  the  certiflcate 
could  not  be  impeached  aa  against  a 
in^ntee  not  dhargeable  with  notice  of 
the  fraud.  Flnnegan  v,  Flnnegan,  3 
Tenn.  Ch.  BIO. 

[f]  Sm  rerta^It  has  been  held 
that  the  acts  and  declat«tloDB  of  the 
participants  at  the  time,  of  execution 
and  aoKDOwledgment  are  admissible  as 
part  of  the  res  gesta,  even  though 
tbe  grantee  be  not  chargeable  with 
notice  of  the  fraud.  Lewars  v.  weaver, 
121  Pa.  288,  16  A  614.  See  also  Louden 
V.  Blythe,  27  Pa.  22,  67  AmD  442. 
3S.  Ala.— Moses  v.  Dade,  68  Ala.  211. 
CaL — De  Amai  v.  Bscandoi.  69  CaL 
486. 

BI.— Ladew  v.  Paine,  82  Bl.  221; 
Harston  v.  Brlttenham,  76  111.  611. 

Ky.— Hall  v.  Hall.  118  Ky.  656,  82 
SW  269.  26  KyL  658. 

N.  C. — Britev.  Penny.  157  N.  C.  110, 
72  SE  964;  Davis  v.  Davis,  146  N.  C. 
168,  69  SB  669;  Marsh  v.  Orlffln,  136 
N.  C.  833,  48  SE  735. 

Ob.— Baldwin  v.  Snowden,  11  Oh.  St 
203,  78  AmD  808. 

Tenn. — Shields  v.  Nethertand,  5 -Lea 
193. 

Tex. — ^Webb  v.  Bumey,  70  Tex.  322, 
7  SW  841 :  Pool  v.  Chaae,  46  Tex.  207. 

[a]  A  Mil  to  set  aside  a  mortgage 
on~  tho  ground  that  the  wife  was 
coerced  by  her  husband  into  executing 


talned  against  an  innocent  mortgagee 
who  on  the  strength  of  the  mortgage 
has  surrendered  other  good  and  ade- 
Kte^securHy.    Liadew  v.  Paine,  82 

[b]  'nvMtof  intfbaafftokmiilju- 
Mifi^-TeBtbnDny  detailing  the  eon- 
versatton  between  a  husband  and  wife. 


rs 


not  had  in  the  presence  of  the  mort- 
gagee. In  an  action  wherein  the  wife 
attacks  the  validity  of  a  mortgage  on 
the  ground  that  Bbe  was  Induced  to 
sign  it  by  false  representations  and 
duress,  tending  to  show  that  the  hus- 
band had  threatened  to  leave  her  and 
kill  himself  If  she  did  not  sign  It.  la 
Inadmissible  to  Impeach  the  certiflcate. 
Shell  V.  Holstott  Nat.  BIdg.,  etc.,  Assoc., 
(Tenn.  Ch.)  62  SW  909. 

[c]  In  lUasoarl  the  courts  have 
probably  gone  to  the  farthest  extent 
of  any  In  admitting  parol  evidence  to 
contradict  the  certiflcate  of  a  married 
woman's  acknowledgment.  But  In  a 
recent  case  where  neither  the  grantee 
nor  tbe  officer  was  guilty  of  wrong- 
doing, and  the  wife  had  acknowledged 
to  the  officer  that  It  was  her  free  act 
and  deed,  the  rule  was  limited.  The 
proceeding  was  an  ejectment  suit  by 
the  grantee,  and  the  married  woman 
set  up  In  her  answer  that  she  was 
forced  by  the  threats  and  violence  of 
her  husband  to  execute  and  acknowl- 
edge the  instrument.  The  court,  after 
pointing  out  that  all  the  other  Missouri 
cases  "turned  upon  the  untruthfulness 
of  the  certiflcate  with  respect  to  mat- 
ters within  the  personal  knowledge  of 
the  officer  making  It,  which  It  was  his 
duty  by  law  to  know."  or  else  the 
grantee  had  participated  In  the  fraud 
on  the  wife,  said :  "It  does  seem  to 
us  upon  every  principle  of  Justice  and 
right.  In  the  absence  of  fraud  par- 
ticipated In  or  brought  home  to  the 
knowledge  of  plaintiff  she  should  not 
now  be  permitted  to  contradict  the 
certificate  by  pcuvl  evidence.  No  case 
In  this  state.  In  so  far  as  we  are  ad- 
vised, has  ever  gone  so  far  as  to  rule 
otherwise."  Springfield  Engine,  etc., 
Co.  v.  Donovan,  147  Mo.  622,  631,  49 
SW  600  [dist  Sharpe  v.  McPlke,  <2  Mo. 
300,  on  the  ground  that  In  that  case 
all  the  parties  to  the  suit  had  par- 
ticipated In  the  fraud  on  the  wife]. 

34.  McHenry  v.  Day,  13  Iowa  446, 
81  AmD  488:  Miller  v.  Tturrla,  69 
Tex.  649,  7  SW  206 ;  Bvart  v.  Dal- 
rymple,  (Tex.  Civ,  A.)  131  SW  223. 

36.  Ford  V.  Ford,  27  App.  <D.  C.) 
401  (gross  concurrent  mistake)  ;  Sum- 
mers v.  Sheem,  (Tex.  Civ.  A.)  87  SW 
246. 

[a]  In  Xentnoky  the  statute  ex- 
pressly permits  this.    See  supra  g  267. 

36.  Bode  v.  Jussen,  93  Nebr.  482, 
140  NW  768. 

37.  See  supra  f  123. 

Wbo  may  tate  aokaowledgmettt 
see  supra  if  98-122. 

38.  Hughes  v.  Long,  119  N.  C.  62, 
26  SE  743  (when  the  officer's  com- 
mission had  expired  two  years  before 
he  took  th«  acknowledgment). 

[a]  Bvldenos  to  allow  laok  of  an- 
tbortty  in  otBoez. — ^A  certificate  of  a 
county  clerk  that  the  person  whose 


its  face  may  be  impeached  by  parol  or  extrinsic 
evidence  showing  that  the  person  by  whom  it  was 
taken  did  not  hold  the  office  by  virtue  of  which  he 
assumed  to  act  -j"^  or  that  the  officer  took  the  acknowl- 
edgment outside  of  the  territorial  limits  of  his 
jurisdiction.""  But  in  other  cases  it  has  been  held 
that  one  who  has  actually  acknowle^^^ed  a  convey- 
ance before  an  authorized  ofilcer  is  estopped  to 
impeach  a  certificate  regular  on  its  face  by  proof 
of  a  latent  defect,  as  that  the  acknowledgment  was 
taken  outside  the  teiritorial  limits  of  the  ofBoer'a 
jurisdiction.*** 

275]  B.  Evidence  to  Impeacb— 1.  Fresnnip- 
tions — a.  In  OeneraL  Where  a  certificate  of  ac- 
knowledgment is  regular  on  its  face,  a  strong  pre- 
sumption exists  in  favor  of  its  trutb/^  and  this 

flcatlon^of  the  officer  to  take  the  ac- 
knowledgment of  the 'parties  Is  dlrtet 
and  not  collateraL  Vizard  v.  Robinson, 
(Ala.)  81  S  969. 

33.  Russell  v.  Holman.  166  Ala.  482, 
47  S  806;  Cheney  v.  Nathan,  110  Ala. 
264.  20  S  99,  56  AmSB  26  ;  New  Eng- 
land Mortg.  Security  Lo.  v.  Payne,  107 
Ala.  678,  18  S  164;  Edinburgh  Ameri- 
can Land  Mortg.  Co.  v.  Peoples.  102 
Ala.  241,  14  S  666.  See  also  Williams 
v.  Kerr,  113  N.  C.  306,  18  SB  501.^ 

40.  Cox  v.  Gill.  83  Ky.  669  ;, Mutual 
L.  Ins.  Co.  v.  Corey,  135  N.  T.  326,  31 
NE  1095  [rev  54  Hun  493.  7  NYS  939]. 
See  also  Jackson  v.  Colden,  4  Cow.  (N. 
Y. )  266 ;  Titus  v.  Johnson,  60  Tex.  224. 

41.  Ala. — Bamett  v.  Proskauer,  62 
Ala.  486. 

Cal. — Baldwin  v.  Bomhelmer,  48  Cal. 

433  I  . 

ky.— WlIUs  V.  Woodward,  2  Bush 
215. 

Mich.— Hourtlenne   v.   Schnoor,  88 

Mich.  274.- 

Minn. — Goulet  v.  Dubreullle,  84 
Minn.  72,  76.  86  NW  779  [clt  Cyc]." 

Mo.— Addis  V.  Graham,  88  Mo.  197. 
Compare   Albright  v.   Stevenson,  227 
Mo.  333,  126  SW  1027. 
N.  D.— Patnode  v.  Deschenes,  16  N. 


and  acknowledging  it  cannot  be  main-  jiame  was  subscribed  to  a  certificate 


of  acknowledgment  as  Justice  of  the 
peace  did  not  hold  such  office  at  the 
date  of  the  acknowledgment  was  held 
to  be  admissible  to  show  that  fact, 
although  not  conclusive  evidence 
thereof.    Ross  v.  Hole,  27  lit.  104. 

[b]  Attaofe  Bot  ooUateraL-^n 
attack  on  a  deed  for  alleged  dlsquaU- 


D.  100,  108,  106  NW  673  [quot  Cyc]. 

pkl.— Buhler  v.  HyseU,  87  Okf.  898. 
13^  P  140. 
Pa.— HultB  V.  Ackley.  88  Pa.  14t. 
Tex.— Ward  v.  Baker.  (Civ.  A.)  186 
SW  620. 

Wyo. — Adams  v.  Smith,  11  Wyo.  200. 
221.  70  P  1043  tcit  Cyc], 

Ont,— Orser  v.  Vernon,  14  U.  C  C.  P. 
573  ;  Tiffany  v.  McCumber,  IS  U.  C.  Q. 
B.  169. 

See  People's  Oaa  Ca  v.  Fletcher,  81 
Kan.  76.  83,  106  P  84.  41  UlANS  1161 

(quot  Cyc], 
See  also  cases  cited  Infra  |  877. 

[a]  Aatborltr     of  ofloer^-One 

claiming  under  a  deed  of  land  in  Texas, 
dated  In  1859,  acknowledged  before 
an  officer  in  New  York,  whose  certifl- 
cate^of  acknowledgment  recited  that  he* 
was  a  commissioner  In  and  for  New 
York,  appointed  by  the  governor  of 
Texas  to  take  acknowledgment  of  deeds 
to  be  used  and  recorded  in  Texas,  need 
not  prove  the  appointment  and  quali- 
fication of  the  officer,  but  It  will  be 
presumed  he  was  appointed  as  author- 
ized by  the  l%w  at  the  time,  and  that 
he  acted  In  conformity  to  law  and 
within  the  scope  of  his  duty.  Stark 
v.  Harris.  (Civ.  A.)  106  SW  887  trev 
on  other  grounds  101  Tex.  687,  110  SW 
737]. 

[b]  Affiztng  Of  sealed)  Where  a 
certificate  of  acknowledgment  of  a  com- 
missioner of  deeds  for  North  Carolina, 
residing  In  another  state,  recites  "given 
under  my  hand  and  seal,"  the  presump- 
tion Is  that  the  seal  was  affixed  to  the 
original.  Johnson  V.  Eversole  Lumber 
Co.,  147  N.  C.  249,  60  SE  1129  laf  reh 
144  N.  C.  717,  57  SE  6181.  (2)  Where, 
at  time  of  presentation  of  a  conveyance 
for  record,  It  was  the  duty  of  the  clerk 
to  see  that  the  certificate  of  acknowl- 
edgment was  attested  by  the  prdper 
seal,  and  he  In  fact  received  and  re- 
corded the  Instrument,  It  wUl  be  pre- 
sumed that   the   certtflcate   was  ao 
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presumption  is  not  altered  by  the  fact  that  the 
notary  who  took  the  acknowledgment  is  the  at- 
tomey  for  the  party  who  as  seeking  to  impeach 
the  certificate.*^  So  also  where  a  woman  was  in- 
trusted by  a  sister  state  with  a  notarial  seal,  and 
she  acted  in  such  state  as  a  notary  public  in  taking 
an  acknowledgment  to  a  deed,  it  is  presumed  that 
she  was  rightfully  appointed  to  the  office  and  that 
she  acted  rightfully  in  taking  the  acknowledgment, 
unless  the  contrary  is  proved.*'  The  fact  that  an 
acknowledgment  to  a  deed  is  certified  by  a  notary 
of  the  sftme  name  as  the  attorney  appearing  for 
the  party  claiming  under  the  deed  raises  no  pre- 
sumption that  the  notary  and  the  attorney  are  th^ 
same  person.**  ' 


[$  276]   b.  In  Aid  of  Defective  Certificate.  The 

court  cannot  resort  to  presumption  or  intendment 
to  supply  the  omission  of  a  material  fact  which  the 
certificate  is  required  to  recite;*"  but  well  founded 
presumptions  and  judicial  notice  will  be  i«sorted 
to  to  aid  the  certificate  as  to  matters  which  are 
not  deemed  material.*' 

[$  277]  2.  Burden  of  Proof — a.  In  General 
The  presumption  being  in  favor  of  the  truth 
of  the  certificate,*^  it  follows  that  one  who 
seeks  to  impeach  it  has  the  burden  of  proof 
as  to  the  matters  relied  on  to  invalidate 
it.*» 

[$  278]  b.  Ab  to  Notice  to  Grantee.  The  bur- 
den of  showing  notice  to  Uie  grantee  of  the  fraud 


attested,  and  that  the  officer  bo  execut- 
ing It  was  authorized  to  do  so  >  so  that 
a  copy  of  the  Instrument,  showltiK  bj' 
a  scroU  that  the  original  certlooate 
had  a  seal,  may  be  received  as  a 
certlfled  copy.  Caudle  v.  'Williams, 
(Tex.  Civ.  A.)  61  SW  B«0. 

[c]  Bepaxato  examlnntUn  of  vmx- 
XlM  woman. — The  presumption  of  law 
Is  that  the  acknowledgment  of  a  mar- 
ried woman  was  taken  In  the  absence 
of  the  husband,  "for  the  law  presumes 
that  the  clerk  did  bis  duty,  and  a  bare 
preponderance  of  evidence  will  not  be 
Bufnclent  to  overturn  this  presump- 
tion." Per  BlUott,  J.,  In  Jett  v.  Rog- 
ers, 12  Bush  (Ky.)  5S4,  668. 

[d]  E^lanatloa  of  liutnuaetit^ — 
Where  a  married  woman  executes  a 
conveyance  with  her  husband,  it  Is 
to  be  presumed  from  the  certificate 
of  the  clerk  reciting  the  fact,  that  he 
explained  It  to  her  separate  from  her 
husband,  and  that  she  understood  Its 
contents  and  legal  eftect.  Moorman  v. 
Board,  11  Bush  (Ky.)  135. 

[e]  S«BU«no«  ox  n«iitoT.i — Under 
2  Starr  &  C.  Annot.  St.  p  1632  S  2. 
providing  that,  when  acknowledgment 
V  made  by  a  resident,  the  justice  shall 
certify  that  the  instrument  was  "en- 
tered by  him,  it  will  be  presumed, 
where  such  certlflcate  Is  made,  that 
the  person  acknowledging  the  Instru- 
ment was  a  realdent.  Gilbert  v.  Na- 
tional Cash  Beglster  Co.,  176  Xll.  288, 
52  KE  22. 

[f  ]  W1i«M  a  dMd  im  rMwvd*!  with- 
Jn  tlta  ttm*  prentrllMd,  but  the  year 
when  It  was  acknowledged  is  omitted 
from  the  certlflcate  of  acknowledg- 
ment, the  legal  Inference  Is  that  It  was 
legally  acknowledged.  Wlckes  v. 
Caulk,  5  JHarr.  &  J.  (Md.)  36. 

[gl  PrMomption  from,  lap**  of 
time. — ^Where  a  deed  and  Its  record 
have  stood  unchallenged  for  more 
than  seventy  years,  and  many  convey- 
ances have  been  based  thereon,  it  may 
be  presumed  from  the  lapse  of  time 
that  the  magistrate  taking  the  ac- 
Itnowledgment  acted  within  his  Juris- 
diction and  that  the  deed  was  properly 
acknowledged.  Hudson  v.  Webber,  104 
Me.  429.  72  A  184. 

a]  Wbsva  on«  of  the  atteaUng- 
•BBM  to  ft  deed  ia  a  maglatratei 
the  conclusion  of  law  is  that  he  saw 
the  Instrument  legally  executed — that 
Is,  signed,  sealed,  and ,  delivered,  so 
as  to  authorize  the  same  to  be  ad> 
mitted  to  record.  Cinktns  v.  Hoore,  1? 
Oa.  62  [foU  Highfleld  PhelpB,  53 
Ga.  691.  See  also  Walla  v.  Smith,  19 
Qa.  8. 

[i]  Identity  of  aoknowledger  wltb 
rrantor, — It  will  not  be  presumed  that 
"Robert  Gaines,"  one  of  the  grantorB 
In  a  deed.  In  the  same  person  as  "Rob- 
ert Lewis,"  who  acknowledged  but  did 
not  sign  It.  Minor  v.  Powers,  (Tex. 
Civ.  A.)  38  SW  400. 

42.  Dlkeman  v.  Arnold,  78  Mich. 
455,  44  NW  407. 

43.  Nicholson  v.  Eureka  Lumber 
•Co.,  160  N.  C.  33,  76  SE  730. 

44.  Buhler  v.  Hysell,  37  Okl.  892, 
132  P  140. 

4B.  U.  8.— Wetmore  v.  Lafrd,  29  F. 
Cas.  No.  17.167,  6  Bias.  160. 


Conn.— Stanton  t.  Button.  2  Conn. 
627, 

Fla. — Summer  v.  Mitchell,  29  Fla. 
179,  10  8  662.  80  AmSR  106.  14  LRA 
816. 

Ky.— Sutton  v.  Pollard,  16  SW  126, 
18  KyL  85. 

N.  D.— McCardIa  v.  Billings,  10  N. 
D.  873,  87  NW  IOOS,  88  AmSR  729. 

Tenn. — ^Anderson  v.  Bewley,  11 
Helsk.  29. 

Tex. — Minor  v.  Powers,  (CIv.  A.)  S8 
SW  400. 

[a]  Material  words  oannot  1>«  snp- 
]^|l*d  by  Intendment. — Hayden  v. 
westcott,  11  Conn.  129;  Stanton  v. 
Button,  2  Conn.  527;  Tally  v.  Davis, 
30  III.  103.  83  AmD  179;  Short  v.  Con- 
lee.  28  111.  219;  Dewey  v.  Campau.  4 
Mich.  666;  Cabell  v.  Qrubba,  48  Mo. 
3G3. 

[b]  Vo  prmamption  from  lapM  of 
time. — ^Wbere  the  certificate  of  ac- 
knowledgment attached  to  an  Instru- 
ment falls  to  comply  with  the  law,  in 
that  it  omits  to  state  that  the  grantor 
acknowledged  the  deed,  lapse  of  time 
cannot  raise  any  presumption  of  ac- 
knowledgment, so  as  to  render  the 
record  of  the  deed  legal.  Helntx  v. 
O'Donnell,  17  Tex.  CIv.  A.  21,  42  SW 
797. 

46.  MeCarver  v.  Herzberg,  120  Ala. 
623,  25  S  3;  Stevens  v.  Doe,  6  Blacbf. 
(Ind.)  476.  See  also  Hourtlenne  v. 
Sohnoor,  83  Mich.  274;  Addis  v.  Gra- 
ham, 88  Mo.  197. 

[a]  BasUUne*  of  witness  making 
prooii^ — ^Whero  the  statute  authorizes 
proof  of  a  deed  to  be  made  before  the 
clerk  of  the  superior  court  of  the 
county  in  which  the  subscribing  wit- 
ness resides,  although  the  land  con- 
veyed lies  in  another  county,  and  a 
deed  Is  thus  proven,  but  the  certlfl- 
cate of  the  clerk  is  silent  as  to  the 
residence  of  the  witness.  It  will  be 
presumed  that  the  witness  resided  In 
the  county  of  the  clerk  before  whom 
the  deed  was  proved.  Devereux  v.  Mc- 
Mataon,  102  NT  C.  284,  »  SE  636. 

[b}  Besldeno*  of  offloer. — ^Where 
a  contract  of  conditional  sale  pur- 
ported to  have  been  executed  at  "Bu- 
ford,  Ga.,"  but  It  did  not  appear 
where  the  attesting  notary  resided  or 
received  his  appointment.  It  was  held 
that,  as  the  courts  would  take  Judi- 
cial notice  that  Buford  was  an  Incor- 
porated town  In  a  certain  county,  It 
would  be  presumed  that  the  attesting 
notary  resided  and  received  his  ap- 
pointment therein,  where  he  had  the 
right  to  attest  such  writings.  Beaty 
V.  Sears,  132  Ga.  616,  64  SB  821. 

47.  See  aapra  8  276. 

4a  XJ.  8. — Northwestern  Mut.  L. 
Ins.  Co.  V.  NelBon,  102  U.  S.  544,  26 
L.  ed.  436;  Linton  v.  National  L.  Ins. 
Co.,  104  Fed.  584,  44  CCA  54.  See 
also  Pierce  v.  Feagans,  39  Fed.  687. 

Ala.— Loyd  v.  Gates,  143  Ala.  231, 
38  S  1022.  Ill  AmSR  39;  Barnett  v. 
Proskauer,  62  Ala.  486. 

Ark.— Bell  v.  Castelberry,  96  Ark. 
664,  132  SW  649;  Meyer  v.  Gossett,  38 
Ark.  877. 

Cal. — Langenbeck  Louis,  140 
Cal.  406,  73  P  1086;  Peo.  v.  Cogswell, 
lis  Cal.  129,  45  P  270,  35  LRA  269; 


La  Soolfite  Pranealae,  etc.  T.  Beard, 
64  Cal.  480;  Baldwin  t.  Bombelmer, 

48  Cal.  433. 

Colo. — Babbitt  V.  Bent  County 
Bank,  60  Colo.  268,  108  P  1003. 

Ga. — GrannlSB  v.  Irvln.  89  Oa.  22. 

III. — Massey  v.  Huntington,  118  IlL 
80.  7  NE  269;  Warrick  v.  Hull,  103 
111.  280;  Marston  v.  Brittenham,  76 
111.  611;  Russell  v.  Rumsey.  S5  lU. 
362;  O'Donnell  Kelllher,  n  111.  A. 
641. 

lowa^BIrd  t.  Adama,  66  lova  292, 
9  NW  324;  Horrts  v.  Sargent,  18  Iowa 

90. 

Kan. — Gabbey  v.  Forgeus,  88  Kan. 
62,  15  P  866. 

Ky.— Prewltt  v.  Uorgan,  119  SW 
174;  Jett  v.  Rogers,  12  Bush  (64. 

La. — Orlol  t.  His  Creditors,  22  La. 
Ann.  32. 

Md. — Ramsburg   v.   Campbell,  66 

Md.  227. 

Mich. — Metropolitan  Lumber  Co.  v. 
McColeman,  140  Mich.  833.  103  NW 
809;  Shelden  v.  Freeman,  116  Mich. 
646,  74  NW  1004;  Saginaw  Bldg.,  etc„ 
Assoc.  V.  Tennant,  111  Mich.  516,  69 
NW  1118;  Dlkeman  v.  Arnold.  78 
Mich.  455,  44  NW  407;  Hourtlenne  t. 
Schnoor,  33  Mich.  274. 

Minn. — Romer  v.  Conter,  61  Minn. 
171,  54  NW  1062. 

Mo.— Barrett  v.  Da  Vis,  104  -Ho.  649, 
16  SW  877;  Hammond*T.  Gordon,  93 
Mo.  223,  6  8W  93;  Addis  v.  Or&ham, 
88  Mo.  197;  Wannell  v.  Kem,  57  Mo. 
478;  Ray  v.  Crouch.  10  Mo.  A.  821; 
Rohan  V.  Casey,  8  Mo.  A.  101. 

Nebr.— Phillips  v.  Bishop,  3S  Nebr. 
487,  63  NW  375. 

N.  J.— Black  V.  Punicll,  EO  N,  J. 
Eq.  365,  24  A  548;  Hyer  t.  UtUe,  20 
N.  J.  Eq.  443. 

N.  T.— Boyd  v.  Boyd,  164  N.  T.  234. 
58  NB  118,  31  NTCivProc  248  [rev  21 
App.  Dlv,  361.  47  NYS  522];  Uvalde 
Asphalt  Pav.  Co.  v.  New  York.  99 
App.  Dlv.  327,  91  NYS  131. 

N.  C. — Brite  v.  Penny,  157  N.  C.  110, 
72  SE  964:  Davis  v.  Davis,  146  N.  C. 
163,  59  SE  659;  Cochran  v.  Linvllle 
Impr.  Co.,  127  N.  C.  386.  37  SE  496; 
Qulnnerly  v.  Quinnerly.  114  N.  C.  145, 
19  SE  99;  Darden  V.  Neuse,  etc.. 
Steam-Boat  Co.,  107  N.  C.  437,  12  SB 
46. 

N.  D. — Young  V.  Engdahl,  18  N.  D. 
166,  175,  119  NW  169  [clt  Cyc]. 

Oh.— Pord  V.  Osborne.  46  Oh.  St.  1, 
12  NE  626. 

Or. — Dolph  V.  Barney,  6  Or.  191. 

Pa. — Cover  v.  Manaway,  115  Pa. 
33S,  8  A  393,  2  AmSR  552;  Com.  v. 
Haines,  97  Pa.  228,  39  AmR  806. 

S^  C— Wllkins  V.  Baker,  77  S.  C. 
244,  67  SE  851. 

W.  Va. — Swlger  v.  Swlger,  68  W. 
Va.  119,  134,  5f  SE  23  fquot  Cyc]. 

Wy  o. — A  dams  v.  Smlui,  1 1  "V^yo. 
200,  221,  70  P  1043  [oit  Crc]. 

Ont — Orser  t.  Veraoa,  14  U.  C  C 
P.  578. 

But  compare  Carver  v.  Carver,  97 
Ind.  497  (where  it  was  held  that  a 
person  producing  a  duly  acknowl- 
edged instrument  and  asserting  its 
genuineness,  which  Is  denied  under 
oath  by  the  adverse  party,  must  es- 
tablish the  instrument  by  a  prepon- 
derance of  the  evidence,  th«  court 
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or  imposition  set  np  to  defeat  the  inBtroment  is 
cpon  the  party  assailing  it/* 

279]  c  As  to  Anthority  of  Oi&cer.  A  finan- 
eial  or  beneficial  interest  in  the  transaction,  such  as 
wonld  disqualify  the  officer  taking  the  acknowledg- 
ment of  a  deed,  must  be  proved  by  the  person  who 
assails  the  validity  of  the  execution  of  the  deed."** 
Where  it  has  been  shown  that  the  person  who  took 
an  acknowledgment  was  not  an  officer  de  jure, 
the  bnrden  of  proving  that  he  was  an  officer  de 
faeto  rests  upon  the  paz^  seeking  to  nphold  the 
eertifieate.*^ 

[(  280]   3.  OompetencF  of  Party  as  Witaew.  A 

party  to  the  suit  or  to  the  instmment  is  a  competent 
witness." 


r$  281]  4.  Competency  of  Officer  as  Witnesfr-- 
a.  la  Support  of  Certificate."  Where  the  certificate 
is  regular  on  its  face,  the  officer  by  whom  it  was 
made  is  always  a  competent  witness  to  support  it 
against  a  chu^  that  its  recitals  are  untrue;"*  and 
in  weighing  the  evidence  consideration  will  be  given 
to  the  fact  that  the  officer,  although  available  as 
a  witness,  was  not  produced  in  support  of  his 
certificate. 

[$  282 j  b.  To  Impeach  Certificate.  In  some  juris- 
dictions it  is  held  that  the  officer  is  not  a  com- 
petent witness  to  contradict  or  impeach  his  certifi- 
cate,"* but  in  other  jurisdictions,  the  testimony  of 
the  officer  is  held  admissible  for  this  purpose."^ 

[{  283]   5.  Admissibility  of  Evidence.  The  gen- 


Baylng:  "The  burden  was  upon  ap- 
pellee to  meet  and  overthrow  the 
prima  fade  case,  but  the  burden  was 
not  upon  her  to  prove  the  nonexeou- 
tlon  of  the  deed"). 

40.  Davis  V.  Dayim,  146  N.  C. 
163.  69  SB  669.  „ 

BO.  Htlsmeyer  V.  Blake,  t4  OkL 
477,  118  P  1129.  «  « 

n.  Hughes  V.  Long,  119  N.  C  62, 
25  SB  743. 

68.   See  Infra  i  286. 

SS,  AdiBiaalMniT  of  MldaBM  la 
aid  of  oartUeat*  cwmUr  «e«  aupra 
II  268-265. 

64.  tr.  S. — ^Ptoree  v.  Paagans,  89 
Fed.  687. 

Ala.— ^Iddana  v.  BoUliur.  99  Ala. 
819,  18  S  511;  Smith  v.  McQulre,  67 
Ala.  84. 

Ark. — ^Donahue  T.  Hills,  41  Ark.  421; 
Ueyer  v.  OosBett,  38  Ark.  877. 

Cal. — Jansen  v.  McCahUl,  22  Cal. 
&63.  83  AmD  Si. 

Kan. — Heaton  v.  Norton  County 
State  Bank,  59  Kan.  281,  52  P  876 
Ipev  5  Kan.  A.  498.  47  P  676].  _ 

Ky. — ^Hugbea  v.  Coleman,  19  Bush 
246. 

Mich. — ^Dlkeman  v.  Arnold,  78  Hlch. 
455.  44  NW  407;  Johnson  v.  Van 
Velsor,  48  Mich.  208,  5  NW  265;  Hour- 
tlenne  v.  Schnoor,  33  Ulch.  274. 

Mo. — Barrett  v.  Davis,  104  Mo.  549, 
16  SW  377;  Mays  v.  Pryce,  95  Md. 
SOS,  8  SW  781;  Wannell  v.  Kern.  57 
Mo.  478.  See  also  Comings  v.  Leedy, 
114  Mo.  454,  21  SW  804;  Drew  v.  Ar- 
nold, 85  Mo.  128. 

N.  Y.— Hutton  V.  Webber,  60  N,  Y. 
Super.  247,  17  NTS  463  [alt  187  N.  Y. 
filS:  33  NE  7451. 

N.  C. — Greenleaf- John  son  Lumber 
Co.  V.  I<eonard,  145  N.  C.  339,  69  SS 
134. 

Pa. — Citizens'  Sav.,  etc..  Assoc.  v. 
Helaer,  160  Pa.  514,  24  A  783:  Oppen- 
helmer  v.  Wrlrht,  106  Pa.  569;  Com. 
T.  Halnea,  97  Pa.  228,  89  AmR  805. 

S.  D. — Cannon  t.  Demlns,  8  8.  D. 
421,  68  NW  863. 

Tex. — Norton  v.  Davis,  83  Tex.  82, 
18  SW  480:  King  V.  Russell,  40  Tex. 
124;  Cassldy  v.  Scottish-American 
Mortg.  Co.,  27  Tex.  Civ,  A.  211,  64 
SW  1023.  , 

— Morrison  .  v.  Morrison,  27 
Gratt.  (68  Va.)  190. 

W.  Va. — Rollins  v.  Menager,  22  W. 
Va.  461. 

See  Northwestern,  etc.,  Hypotheek 
Bank  V.  Rauch,  6  Ida.  762.  51  P  764; 
Thams  V.  Sharp,  49  Nebr.  237,  68 
NW  474;  Boldt  v.  Becker,  1  Nebr. 
(Unoir.)  7B,  95  NW  609. 

55.  Bamett  v.  Proskauer,  62  Ala. 
4S6;  Northwestern,  etc.,  Hypotheek 
Bank  v.  Rauch,  6  Ida.  752.  61  P  764 ; 
Comings  V.  Leedy.  114  Mo.  454,  21 
SW  804. 

56.  Colo. — Shapleigh  v.  Hull,  21 
Colo.  419,  41  F  1108. 

Ida. — Haltey  First  Nat.  Bank  v. 
Glenn,  10  Ida.  224,  77  P  623,  109  AmSR 
204. 

Ky. — ^Kennedy  v.  Ten  Broeck,  1 1 
Bush  241.  Compare  Stevenson  v. 
Braaher,  90  Ky.  28,  13  SW  242,  11 
KyL  799  (Mt  out  Infra  this  note). 

Me. — Greene  v.  aoMny.  44  He.  25. 

Hd. — Central  Bank  v.  Copeland,  18 


Md.  306,  81  AmD  697.  Sm  also  Hlgh- 
berger  v.  Stlffler,  SI  tfd.  888,  83  AmD 

693. 

Miss.— Allen  v.  Lenoir.  58  Mies.  821; 
Stone  V.  Montgomery,  36  Miss.  88.  See 
also  Planters'  Bank  v.  Walker,  8  Sm. 
&  M.  409. 

Tex.—McKellar  v.  Peck,  39  Tex,  881. 

Va. — Hockman  v.  McClanahan,  87 
Va.  83,  12  SB  230;  Harklns  v.  For- 
syth, 11  Leigh  294. 

W.  Va. — ^Wooldridge  v.  Wooldrldge, 
69  W.  Va.  664,  72  SB  664,  AnnOiB 
1918B  658. 

ta]  »sasoa  of  nla^Cl)  "No  no- 
tary should  be  allowed  to  come  Into 
court  upon  the  foreclosure  of  a  mort- 
gage and  give  testimony  Impeaching 
his  certificate  to  the  mortgage  which 
is  being  foreclosed.  In  the  first  place, 
the  Certificate  is  made  at  the  time  of 
the  acknowledgment  and  Is  the  sol- 
emn declaration  of  the  ofllcer  In  his 
oflDcial  capacity,  under  his  hand  and 
seal,  as  to  the  truth  and  accuracy  of 
the  statements  it  contains,  and  It  is 
much  more  likely  to  be  true  and  cor- 
rect than  the  memory  of  the  person 
in  years  afterward.  This  case  is  a 
practical  illustration  of  the  danger 
of  allowing  an  official  to  come  in  and 
contradict  his  own  certificate  at  a 
period  in  this  case  of  more  than  four- 
teen years  after  It  was  made.  After 
persons  have  relied  upon  the  faith 
and  correctness  of  his  official  state- 
ment and  Invested  their  money  and 
rights  have  grown  up  thereunder,  the 
person  who  acted  as  such  official  and 
made  such  certificate  should  not  be 
heard  In  a  court  of  Justice  disputing 
its  correctness."  Hailey  First  Nat. 
Bank  v.  Olenn.  10  Ida.  224,  232,  77  P 
623,  109  AmSR  204.  <2>  To  allow  the 
officer  to  Impeach  his  certificate 
"would  expose  weak  or  dishonest  men 
to  the  most  dangerous  temptations." 
Stone  v.  Montgomery,  36  Miss.  88. 
105. 

Eb]  Bx  part*  aUtsnunta  signea 
tar  an  offlocr  In  the  form  of  alfida- 
vlts  cannot  be  received  to  show  that 
the  statementa  contained  In  his  cer- 
tificate of  acknowledgment  of  the 
wife  to  a  deed  executed  by  her  were 
not  true.  Kennedy  v.  Ten  Broeck, 
11  Bush  (Ky.)  241. 

[c]  Oral  deolaraUOM  of  oOcer. — 
Oral  declarations  out  of  court,  by  the 
officer  who  took  the  acknowledgment, 
are  not  admissible  to  Impeach  hie. cer- 
tificate (Allen  V.  Lenoir,  53  Miss. 
321:  Kranlchfelt  v.  Slattery,  12  Misc. 
96.  33  NTS  27),  but  they  may  be 
admitted  to  impeach  his  testimony 
where  he  has  testified  in  support  of 
his  certificate  (Kranlchfelt  v.  Slat- 
tery. 12- Misc.  96.  83  NTS  27). 

rd3  W1ier«  the  o&cer  was  a  liene- 
flolaTr  under  the  Instrument  he  was 
allowed  to  testify  that  through  Ig- 
norance on  his  part  the  acknowledg- 
ment was  defectively  taken,  on  the 
ground  that  such  testimony  was 
against  his  own  interest.  Stevenson 
V.  Brasher,  90  Ky.  23,  13  SW  242,  11 
KyL  799. 

67.  111.— MoCurley  v.  Fltnar,  66 
lU.  A.  17. 

Iowa. — Tatum  v.  Goforth,  9  Iowa 
247. 


Kan. — Heaton  v.  Norton  County 
Sav.  Bank,  59  Kan.  281,  52  P  876, 

Mich. — Camp  v.  Carpenter,  62  Mich, 
876,  18  NW  113. 

Mo. — Comings  v.  Leedy,  114  Mo. 
464,  21  SW  804;  Mays  v.  Pryce,  96  Mo. 
603,  8  SW  731.  See  also  StetCen  v. 
Bauer,  70  Mo.  399. 

Nebr. — Pereau  v.  Frederick,  17 
Nebr.  117,  82  NW  236. 

Pa. — Davis  v.  Monroe,  187  Pa.  218. 
41  A  44,  67  AmSR  681;  Mlohener  v, 
Cavender,  88  Pa.  334,  80  AmD  486. 
But  compare  New  York,  etc..  Land  Co. 
V.  Weidner,  169  Pa.  859.  32  A  667 
(holding  that  the  deposition  of  the 
officer  was  inadmissible  to  show  that 
he  did  not  take  the  acknowledgment). 

Tenn. — Garth  v.  Fort,  IB  Lea  683. 

Wis.— Winn  V.  Itxel,  125  Wis.  19, 
103  NW  220, 

See  Hallohan  v.  Rempe,  141  App. 
Dlv.  71,  125  NTS  760. 

Contra  Pickens  v.  Knlsely,  29  W. 
Va.  1.  11  SB  932.  6  AmSR  622. 

"We  think  the  rule  declared  by  the 
authorities  generally,  as  applicable  to 
the  situation  here,  makes  him  compe- 
tent, leaving  the  question  of  the 
weight  of  his  testimony  to  the  judg- 
ment of  the  trier.  The  certificate  Is 
the  act  of  a  ministerial  officer  and 
not  conclusive  like  a  Judicial  record, 
and  does  not  e^top  him  as  between 
these  parties."  McCurley  v.  Pltner, 
65  111.  A  17,  19, 

"It  Is  of  course  permitting  him  to 
testify  to  his  own  baseness;  but 
thouvh  his  evidence  must  be  by  court 
and  jury  viewed  with  suspicion,  yet, 
we  think,  it  is  competent  In  such  -a 
case  and  should  be  received  for  what 
it  is  worth."  Pickens  v.  Knlsely,  29 
W.  Va.  1,  21,  11  8E1  982,  6  AmSR  622. 

"We  have  not  been  able  to  convince 
ourselves  that  such  testimony  should 
be  entirely  excluded.  It  Is  not  likely 
that  it  will  be  frequently  offered. 
Few  public  officials  would  desire  to 
thus  Impeach  their  own  Integrity. 
Circumstances  might  easily  arise, 
however,  which  would  Justify.  If  not 
demand,  Its  admission."  Per  Wlnslow, 
J.,  In  Winn  v.  Itsel,  126  Wis.  19,  26. 
103  NW  220. 

The  officer  Is  "of  all  persons  the 
most  competent  to  testify  on  that  sub- 
ject, whether  in  support  or  in  Im- 
peachment of  the  verity  of  Its  state- 
ments," Mays  V.  Pryce,  96  Mo,  603. 
612,  8  SW  731. 

[a]  As  between  parties  or  their 

Srlvtes. — As  between  the  parties  to  a 
eed  or  their  privies,  public  policy 
ddea  not  make  the  Justice  who  took 
the  acknowledgment  incompetent  to 
Impeach  his  certificate  by  showing 
that  he  knew  a  tract  was  fraudulent- 
ly Included  In  the  deed,  and  that  he 
took  the  acknowledgment  without 
saying  anything  to  the  parties  de- 
frauded. Davis  V.  Monroe,  187  Pa. 
212,  41  A  44,  67  AmSR  681.  But  com- 
pare New  York,  etc..  Land  Co.  v, 
Weidner,  169  Pa.  359,  32  A  557. 

[b]  To  prov*  legal  laoapadty  of 
grantor. — A  magistrate  who  certlfies- 
that  the  grantor  In  a  deed  acknowl- 
edged the  pame  to  be  his  voluntary 
act  Is  not  preoIudecL-^rom  testl^ny 
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eral  rules  on  the  subject"  govern  as  to  the 
admissibility  of  evidence  offered  for  the  pur- 
pose of  impeaching  a  certificate  of  acknowledg- 
ment.'* 

[$  284]    6-.  SnfBciency  of  Evidence— a.  In  Gen- 

er^  With  one  possible  exception,"^  the  courts  are 
all  i^eed  that  a  bare  preponderance  of  evidence  is 
not  sufficient  to  overcome  the  presumption  in  favor 


of  a  certificate  of  acknowledgment  regular  on  its 
face;*"*  nor  is  loose  and  inconclusive  evidence 
merely  creating  a  doubt  as  to  the  truth '  of  the 
certificate*^  or  contradicting  it  by  implication  only 
sufflcient,**  but  a  certificate  regular  on  its  face  can 
be  overthrown  only  by  evidence  so  clear,  strong, 
and  convincing  as  to  exclude  all  reasonable  con- 
troversy as  to  the  falsity  of  the  certificate."  In- 


to the  legal  incapacity  of  the  grantor. 
Truman  v.  Ix>re,  14  Oh.  St.  144. 

[c]  Am  to  gnrronTifling-  oircrun- 
staBOM^ — ^An  officer  who  certlfieB  that 
the  granjors  la  a  deed  personally  ap- 
peared before  him  and.  acknowledged 
the  execution  thereof  Is  a  competent 
witness  to  testify  to  the  circum- 
stances surrounding  such  sxeoutlon 
and  acknowledgment,  notwithstand- 
ing the  testimony  may  tend  to  j^ow 
that  the  execution  of  Qte  deed  was 
obtained  by  duress  or  undue  Influ- 
ence. Heaton  t.  Norton  County  State 
Bank,  69  Kan.  281,  52  P  876. 

08.   See  SMdence  [16  Cyc  831].  . 

B8«    See  cases  infra  this  note. 

ta]  Varol  evldeno*  is  admissible 
to  prove  the  falsity  of  a  certificate  of 
acknowledgment  (Chattanooga  Nat. 
Bldg.,  etc,  Assoc  v.  Vaught.  148  Ala. 
S89.  39  S  215),  or  that  the  acknowl- 
edgment was  taken  and  the  certificate 
executed  at  a  place  other  than  that 
laid  In  the  venue  of  the  certificate 
(Rogers  v.  Pell,  47  App.  Dlv,  240,  «2 
NY^  92  [aff  Its  nTT.  687,  60  NE 
11121). 

[b]  Attitude    of  olDoer. — Where 

the  Judicial  act  Of  the  justice  of  the 
peace  in  taking  the  acknowledgment, 
or  privy  examination,  of  a  married 
woman  to  a  contract  to  convey  land 
was  being  Inquired  into,  and  the  feme 
defendant,  the  married  woman,  had 
been  permitted  to  testify  that  at  the 
time  of  her  signing  she  thought  it 
related  to  the  timber  only,  it  was  com- 
petent in  contradiction  of  this  testi- 
mony to  show  by  the  Justice  that  If 
she  made  any  such  statement  to  hlra 
subsequently,  or  at  the  time  he  took 
her  acknowledgment,  he  would  not 
have  probated  the  Instrument.  Oreen- 
leaf-Johnson  Lumber  Co.  t.  I<eonard. 
145  N.  C.  839,^9  SB  134. 

[c]  OoennsBoM  Icadlnr  19  to  axA- 
oiition.  Where  the  signing  and  ac- 
knowledgment by  plaintiff  were  not  In 
dispute.  It  was  held  that  the  officer 
was  a  competent  witness  aa  to  the 
declarations  and  acts  leading  up  to 
and  prior  to  the  execution  of -the  con- 
veyance. It  being  claimed  that  undue 
Innuence  and  duress  had  been  prac- 
ticed by  the  grantee  on  the  grantor, 
Heaton  v.  Norton  County  State  Bank, 
59  Kan.  281,  52  P  876  [aff  on  this 
point  5  Kan.  A.  498,  47  P  676J. 

[d]  Ooonrresoes  at  time  ox  eMon- 
tion<— A  notary  who  took  the  ac- 
knowledgment is  a  competent  witness 
to  prove  what  took  place  at  the  time 
of  acknowledgment,  and  the  fact  of  the 
execution  of  the  deed  against  a  denial 
by  the  person  named  In  the  certificate 
as  having  acknowledged  It.  Jansen  v. 
McCahlll.  22  Cal.  &63,  83  AmD  84.  ~ 

[e]  Testimony  as  to  who  aoooin- 
pailied  oiDoeT. — In  an  action  to  enjoin 
the  sale  of  property  under  a  trust 
deed  the  validity  of  which  Is  attacked 
on  the  ground  that  It  was  not  ac- 
knowledged by  the  wife,  testimony  as 
to  who  accompanied  the  notary  who 
certified  to  the  acknowledgment  at 
the  time  it  waa  taken  is  competent, 
^hell  V.  Holston  Nat.  Bldg^  etc,  As- 
soc^ (Tenn.  Ch.  A.)  62  SW  909. 

69H'  See  Carver  v.  Carver,  97  Ind. 
497  (set  out  and  Quoted  supra  i  277). 
But  compare  Wright  v.  Bundy,  11  Ind. 
898. 

60.  U.  S. — Linton  v.  Vermont  Nat. 
L.  Ins.  Co..  104  Fed.  684,  44  CCA  54. 

III. — Griffln  V.  Orlffln,  125  111.  430, 
17  NB  782;  Strauch  v.  Hathaway,  101 
III.  11.  40  AmR  193:  McPhereon  v. 
Sanborn,  88  111.  ISO;  Marston  v.  Brlt- 
tenham,  76  III.  611:  Columbian  Bldg., 
otc  Acsoa  T.  Leoda,  128  XIL  A.  1». 


Iowa — Johnston  v.  Llnder,  148  NW* 
410:  Bailey  v.  Landlngham,  63  Iowa 
722,  6  NW  76. 

Ky. — Jett  V.  Rogers,  12  Bush  664; 
Hughes  V.  Coleman,  10  Bush  246. 

Mo. — Springfield  engine,  etc,  Co.  t. 
Donovan,  147  Mo.  622,  49  BW  600. 

N.  Y.— Marden  v.  Dorthy,  12  App. 
Dlv.  188,  42  NTS  827  [aff  160  N.  Y. 
39.  54  NB  726,  46  LRA  694];  Bennett 
V.  Edgar,  46  Misc.  231,  98  NTS  208. 

N.  C— Davis  V.  Davis,  14«  N.  a 
163,  69  SB  659;  Oreenleaf-Johnson 
Lumber  Co.  v.  L,e<mard,  146  N.  C.  839, 
69  SB  184. 

Oh.— Willis  V.  Baker;  76  Oh.  St.  291, 
79  NB  466;  Ford  v.  Osborne.  45  ,Oh. 
St.  1,  12  NB  626;  Feagles  v.  Tanner. 
20  Oh.  Clr.  Ct.  86,  11  Oh.  Clr.  Dec.  172. 

In  Brady  v.  Cole,  164  III.  116,  46 
NB  438,  the  court  said  that  "even  a 
preponderance  of  evidence  less  than 
sufficient  to  establish  a  moral  cer- 
tainty" was  not  enough  to  overturn 
the  certificate. 

[a]  Certlfloat*  wlU  not  be  ligbtly 
orezoome. — Currier  v.  Clark,  146  Iowa 
613,  124  NW  622.  See  also  Mathlas 
V.  Miller,  1S4  111.  A.  113. 

[b]  OerUflcata  e^nlvalsnt  to  one 
witness, — (1)  The  certificate  when 
read  in  evidence  makes  out  a  prima 
facie  case  as  strong  as  if  the  facts 
certified  had  been  duly  sworn  in  open 
court  by  a,  witness  apparently  disin- 
terested and  worthy  of  belief.  Marden 
V.  Dorthy,  12  App.  Dlv.  188,  42  NTS 
827  [ate  160  N.  T.  39.  S4  NB  726, 
46  LRA  694].  (2)  Where  two  wit- 
nesses stated  that  the  wife  acknowl- 
edged the  Instrument  In  the  presence 
of  the  husband,  and  another  witness 
stated  that  the  husband  was  absent, 
the  presumption  furnished  by  the 
clerk's  certificate  must  be  regarded 
aa  equal  to  the  evidence  of  a  single 
witness,  and  hence  there  was  not  a 
preponderance  of  evidence  that  the 
husband  was  present  when  the  wife 
signed  and  acknowledged  the  Instru- 
ment, and  It  was  not  manifest  that 
the  clerk  failed  to  obey  the  require- 
ments of  the  statute  Jn  taking  the 
wife's  acknowledgment  and  In  admit- 
ting the  deed  to  record.  Jett  v.  Rog- 
ers. 12  Bush  (Ky.)  564.  (3)  Where 
the  ofllcer  who  made  the  certificate 
was  dead,  the  testimony  of  only  one 
witness  was  held  insufficient  to  over- 
come the  certificate,  the  evidence  be- 
ing evenly  balanced.  Warrick  v.  Hull, 
102  111.  280. 

[c]  Instmotion  to  Jury — ^powsr  to 
Mt  Terdiot  aslda, — It  is  error  to 
charge  the  Jury  that  the  burden  of 
proof,  is  on  the  party  assailing  the 
certificate  to  establish  his  contentions 
"by  the  greater  weight  of  the  testi- 
mony." Greenleaf-Johnson  Lumber 
Co.  V.  Leonard,  145  N.  C.  339,  844,  59 
SB  J34  (where  the  court  said  further: 
"The  court  should  Instruct  the  Jury 
with  the  greatest  care  in  cases  of  this 
character,  and  explain  to  them  that 
the  solemn  act  of  a  Judicial  officer  Is 
not  to  be  lightly  aet  aalde,  and  cer- 
tainly not  upon  a  mere  preponder- 
ance of  evidence,  but  only  upon  very 
clear,  strong,  and  cogent  proof,  which 
should  fully  convince  the  minds  of 
the  Jury.  Unless  In  their  opinion  the 
proof  comes  fully  up  to  this  standard, 
we  think  the  Judges  of  the  Superior 
Court  should  not  hesitate  to  exercise 
their  discretion  and  set  aside  a  ver- 
dict which  destroys  the  legal  effect 
of  such  an  Important  Judicial  act,  and 
one  which  Is  so  essential  to  the  se- 
curity of  titles").  To  same  effect 
Davis  V.  Davis.  146  N,  C  163,  69  8E 
669. 


[d]  Bovlew  of  •vidsBoe  by  appel- 
late court. — "In*  a  civil  case,  where 
the  Issue  requires  to  be  supported  by 
clear  andtconvinclng  proof,  and  not  by 
a  simple  preponderance  of  the  evi- 
dence, and  it  is  claimed  that  the  rule 
has  been  disregarded,  the  court  will 
look  into  Uie  evidence  for  the  purpose 
of  determining  if  the  rule  has  been 
regarded;  and,  where  the  finding  of 
tbe  court  below  can  only  be  eustalned 
on  the  aupposltltm  that  it  regarded 
the  law  as  requiring  nothing  more 
than  a  mora  preponoeranoe  tft  sup- 
port the  laaue  made,  may  reverae  the 

Judgment   based   on   anch  flnding." 
''01A  T.  Oabome,  46  Oh.  St.  1.  S,  It 
NB  52«. 

ei.  Griffin  V.  Griffin,  126  III.  480, 
17  NB  782;  Myers  v.  Parks.  96  111.  408: 
Bennett  v.  Bdgar.  46  Mlsc  231,  93 
NTS  203;  Will&imson  v.  Carskadden, 
36  Oh.  St.  664. 

69.  Bird  V.  Adams,  56  Iowa  292,  9 
NW  224  (where  the  evidence  tended 
to  show  that  the  grantor  was  not  In 
the  county  on  the  date  given  in  the 
certificate):  Hallohan  v.  Remiie,  66 
Mlsc  27,  120  NTS  901. 

[a]  mahlUty  of  grantor  and  oflleer 
to  reoolleot  traasaoUon.— A  certificate 
of  acknowledgment  containing  all  the 
statutory  requirements  cannot  be  af- 
fected by  the  fact  that  neither  the 
grantor  nor  the  officer  has  any 
recollection  of  the  transaction.  Took- 
er  V.  Sloan,  30  N.  J.  Bq.  394. 

68.  U.  S.— Young  Duvall.  169  tf. 
S.  573,  3  set  414.  27  L.  ed.  1036;  North- 
western Mut.  L.  Ins.  Co.  V.  Nelson, 
103  U.  S.  544,  26  L.  ed.  436;  Linton 
V.  Vermont  Nat.  L.  Ins.  Co.,  104  Fed. 
284,  44  CCA  54;  Pierce  v.  Feagans,  39 
Fed.  587;  Mather  v.  Jarel,  33  Fed.  366. 

Ala. — Freeman  v.  Blount,  172  Ala. 
666.  56  S  293;  Orendorff  v.  .Suit,  167 
Ala.  568.  62  S  744;  Uoog  v.  Strang. 
69  Ala.  98;  Smith  HcGuire.  67 
Ala.  84;  Bamett  v.  Proskauer.  62  Ala. 
486. 

Ark. — ^Bell  v.  Castleberry,  96  Ark. 
664.  132  SW  649. 

Cal. — Langenbeck  v.  Louis,  146  Cal. 
406.  73  P  1086;  La  Soci^te  Francalse. 
etc.,  V.  Beard,  54  Cal.  480. 

Colo. — Chlvlngton  v.  Colorado 
Springs  Co.,  9  Colo.  597.  14  P  212. 

D.  C. — Ford  V.  Ford,  27  App.  401.  6 
LRANS  442  and  note,  7  AnnCas  246 
and  note. 

Fla. — Hart  v.  Sanderson,  18  Pla,  103. 

Ida. — Gray  v.  Law,  6  Ida.  559.  67  P 
436,  96  AmSR  280;  Northwestern,  etc, 
Hypotheek  Bank  v.  Ranch,  5  Ida.  752, 
51  P  764. 

111. — Grltten  v.  Dickerson,  202  lil, 
372,  66  NB  1090  [aff  103  III.  A.  351]; 
Ogden  Bldg.,  etc.  Assoc.  v.  Mensch, 
196  HI.  654,  68  NB  1049,  89  AmSR  330; 
Sassenberg  v.  Huseman,  182  III.  341, 
66  NB  346;  Brady  v.  Cole,  164  111.  116. 
45  NB  438;  Griffin  v.  Griffin,  126  IlL 
430,  17  NE  782;  Massey  v.  Huntington, 
118  111.  80,  7  NE  269;  Watson  v.  Wat- 
son, 118  III.  56,  7  NE  96;  Warrick  v. 
Hull,  102  111.  280;  Strauch  v.Hathaway. 
101  111.  11,  40  AmR  198;  Fitigerald  v. 
Flt»rerald,100  III.  886;  Hyers  v.  Parks. 
96  ni.  408:  Blackman  v.  Hawka,  89 
III.  612;  Tunlaon  v.  Chamblin,  88  IlL 
378;  Mcpherson  v.  Sanborn.  88  111. 
150;  Sisters  Of  Loretto  v.  Chicago 
Catholic  Bishop,  86  III.  171;  Crane  v. 
Crane,  81  HI.  165;  Russell  v.  Baptist 
Theological  Union,  73  111.  837;  Kerr 
v.  Russell,  69  111.  666,  IS  AmR  634; 
Calumet,  etc.,  C^nal,  etc,  Co.  v.  Rus- 
sell, 68  111.  426;  Spurgln  v.  Traub,  C5 
111.  170;  Lennarts  v.  P<n>p,  176  lU.  A. 
639;  Mathlas  v.  Ulller.  164  HL  A.  Ill; 
Rosa  V.  Hameyj^9  III  A.  US;  Young 
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deed,  some  of  the  cases  go  to  the  extent  of  requir- 
ing the  same  of  proof  aa  is  necessary  ia 
enminal  cases,  that  is,  proot  beyond  a  retwonable 
doubt." 

*  'The  reasons  for  these  rules  are  obvions  and  satis- 
factory. They  are  essential  to  the  seeurity  of  titles. 
If  the  solemn  deed  of  a  party  to  real  estate,  dnly 


attested  by  a  public  officer  and  recorded  according 
to  law,  may  be  avoided  by  the  grantor's  individufd 
oath  or  by  anything  short  o£-clear  and  convincing 
evidence,  the  efficacy  of  recording  statutes  is  largely 
destroyed,  and  the  title  to  such  property  is  pre- 
earious  indeed.  Pablic  policy,  as  well  as  individual 
seeurity,  require  that  the  ownership  and  peaceful 


T.  Harris,  74  HI.  A.  667;  O'tWnnell  v. 
K«lllher,  62  III.  A.  641. 

Iowa. — Currier  Clark,  146  Iowa 
613,  124  NW  622;  Swett  v.  Large,  122 
Iowa  267,  97  NW  1104;  Herrlck  v. 
Musgrove,  67  Iowa  63.  24  NW  694; 
Bailey  V.  Landlngham,  SS  Iowa  722, 
6  NW  76.  See  also  Bird  V.  Adams,  6« 
Iowa  292.  9  NW  224. 

Kan. — Gabbey  v.  Fortens.  XS  Kan. 
62.  15  P  866. 

Ky. — Duff  V.  Vlreinla  Iron,  etc.,  Co., 
IBS  Kt.  281,  124  SW  309;  Jett  v.  Rog- 
ers, 12  BuBh  664;  Hughes  T.  Coleman, 
10  Bush  246.  See  also  Brooks  v. 
Hunt,  82  SW  296,  26  KyL  608. 

La. — Orlol  V.  His  Creditors,  22  La. 
Ann.  32;  De  Blanc  T.  Martin,  2  Rob.  82. 

Hlcli. — Shelden  v.  Freeman,  116 
Mich.  646,  74  NW  1004;  Saginaw  Bids., 
etc..  Assoc.  V.  Tennant,  111  Hleh.  6lS, 
69  NW  1118;  Johnson  v.  Van  ValBor, 
43  Mich.  208,  5  NW  265. 

Minn. — Qoulet  v.  Dubreuille,  84 
Minn.  72.  86  NW  779;  Lennon  v.  White, 
61  Minn.  150.  63  NW  620;  Morrison  v. 
Porter,  35  MlnS.  426,  29  NW  64,  59 
AmR  331. 

Mo. — Albright  V.  Stevenson,  227  Mo. 
333,  126  SW  1027;  Springfield  Engine, 
etc.,  Co.  V.  Donovan,  147  Mo.  622,  49 
SW  500;  Comings  v.  l^eedy,  114  Mo. 
454,  21  SW  804:  Barrett  v.  Davis,  104 
Mo.  649,  16  SW  877:  Mays  v.  Pryce. 
S5  Mo.  612,  8  SW  731:  Rust  v.  Goff, 
94  Mo.  611,  7  SW  418;  Webb  v.  Webb, 
87  Mo.  640;  Brooking  v.  Straat,  17  Mo. 
A.  296;  Morrison  v.  McKee,  11  Mo.  A. 
694;  Rlecke  v.  Westenholl,  10  Mo.  A. 
358  [aff  8$  Mo.  642];  Ray  v.  Crouch, 
10  Mo.  A.  821;  Bohan  v.  Casey,  6  Mo. 
A  101. 

Nebr.— Rouse  T.  WItt&  81  Nebr.  368, 
lit  NW  4S;  Sheridan  County  ,v.  Mc- 
Rlnney.  79  Nebr.  223.  116  W  648; 
A  Castetter  Banking  House  v.  Stew- 
art, 70  Nebr.  815,  98  NW  34:  Davis  V. 
Kelly,  62  Nebr.  642,  87  NW  347: 
Thama  v.  Sharp,  49  Nebr.  237,  68  NW 
474;  Barker  v.  Avery,  36  Nebr.  699, 
54  NW  989;  FhlUlDS  v.  Bishop,  36 
Nebr.  487,  53  NW  375;  Pereau  v.  Fred- 
erick. 17  Nebr.  117,  22  NW  236:  Mc- 
Guire  v.  wUson,  B  Nebr.  (Unoll.)  640, 
99  NW  244.  _ 

N.  J.— Black  V.  Pumell,  60  N.  J.  Bq. 
365,  24  A  548.  See  also  Tooker  v. 
Sloan.  30  N.  J.  Eq.  894. 

N.  T. — Albany  County  Sav.  Bank  v. 
McCarty,  149  N.  T.  71,  43  NE  427; 
Harden  v.  Dorthy,  12  App.  Dlv,  188, 
42  NTS  827  [afl  160  N.  T.  39,  64  NE 
726,  46  LRA  6941;  Marden  v,  Dorthy, 
12  App.  Dlv.  176,  42  NTS  834;  Hallo- 
han  V.  Rempe,  66  Mlac  27,  120  NTS 
9D1;  Bennett  v.  Edgar,  46  Misc.  231, 
33  NTS  203.  See  also  Uvalde  Asphalt 
Pav.  Co.  v.  New  Tork,  99  App.  Dlv. 
327,  91  NTS  131;  Bidwell  v.  Sullivan, 
17  App.  Div.  629,  45  NTS  530. 

N.  C. — Davis  V.  Davis,  146  N.  C.  163, 
S9  SE  659;  Greenleaf- John  son  Lumber 
Co.  V.  Leonard,  145  N.  C.  339,  69  SE 
134;  Nlmocks  v.  Mclntyrs,  120  N.  C. 
325,  26  SE  922:  Splvey  v.  Rose,  120 
N.  O  163,  3<  SE  701. 

N.  D.— McCardIa  V.  Billings.  10  N. 
D.  373,  87  NW  1008.  88  AmSR  729. 

Oh. — Willis  V.  Baker,  75  Oh.  St.  291, 
79  NE  466;  Ford  v.  Osborne,  46  Oh. 
St.  1,  12  NE  526;  Williamson  v.  Cars- 
kadden,  36  Oh-  St.  664:  Williams  v. 
Robson,  6  Oh.  St.  510;  Peagles  v.  Tan- 
ner. 20  Ob.  C!r.  Ct.  86,  11  Oh.  Clr. 
T>e&  172. 

Pa. — Lewars  v.  Weaver,  121  Pa.  268, 
15  A  514;  Cover  v.  Manaway,  116  Pa. 
S3g,  8  A  393.  2  AmSR  552. 

R.  I.— Earle  v.  Chace,  12  R.  I.  374. 

Tenn. — Ronner  v.  Welcker.  99  Tenn. 
623,  42  SW  4<9;  Montgomery  T.  Hob- 
nm,  MelffB  4S7;  Kennedy  v.  Security 

[1  C.  J.-67] 


Bldg..  etc,  Assoc,  (Ch.  A.)  67  SW 
888;  Thompson  v.  Southern  Bldg.,  etc. 
Assoc.,  (Ch.  A.)  37  SW  704.  See  also 
Taylor  v.  Noel.  (Ch.  A.)  69  SW  877. 

Wash. — ^Western  Loan,  etc,  Co.  v. 
Walsman,  32  Wash.  644,  73  P  703. 

W.  Va.— Pickens  v.  Knisely,  29  W. 
Va.  I,  11  SE  982^6  AmSR  622;  Rollins 
v.  Menager,  22  W.  Va.  461.  See  also 
Swlger  V.  Swlger,  68  W.  Va.  119,  52 
SE  23. 

Wis.— Winn  v.  Itzel,  12B  Wis.  3«, 
108  NW  220;  Llnde  V.  Qudden,  109 
Wis.  326,  85  NW  823;  German  Bank  v. 
Muth,  96  Wis.  342,  71  NW  361:  Smith 
V.  Allls,  62  Wis.  337,  9  NW  166. 

Wyo. — Adams  v.  Smith*  11  Wyo. 
200,  70  P  1043. 

See  Ramsburg  v.  Campbell,  56  Md. 
227;  Musgrove  v.  Walts,  14  Nev.  77; 
Wllklns  V.  Baker.  77  S.  C  244,  67  SE 
851;  Northwestern  Loan,  etc,  Co.  v. 
Jonasen,  11  S.  D.  666,  79  NW  840. 

"The  rule  governing  the  action  of 
trial  courts,  as  well  as  appellate 
courts,  with  power  to  review  the  facts, 
seems  to  be  uniform  In  all  the  states 
to  the  extent  of  requiring  that  a  cer- 
tificate of  acknowledgment  should  not 
be  overthrown  upon  evidence  of  a 
doubtful  character,  such  as  the  un- 
supported testimony  of  interested 
witnesses,  nor  upon  a  bare  prepon- 
derance of  evidence,  but  only  on  proof 
so  clear  and  convincing  .as  to  amount 
to  a  moral  certainty."  Per  Vann,  J.,  In 
Albany  County  Sav.  Bank  v.  MoCarty, 
149  N.  T.  71,  80,  43  NE  427. 

"In  any  such  case  the  evidence  in 
contradiction  of  the  facta  set  forth 
in  the  certificate,  should  be  of  the 
clearest  and  most  satisfactory  char- 
acter; It  should  be  above  suspicion; 
It  should  of  course  be  consistent  with 
Itself  and  free  from  contradictions, 
and  It  should  be  Intrinsically  probable. 
It  should  be  so  persuasive  In  its  char- 
acter that  the  Judicial  mind  can  rest 
upon  it,  with  the  conviction  that  the 
ends  of  Justice  will  be  subserved  by 
giving  It  effect  as  the  basis  of  a 
decree.  Per  Green,  J.,  In  Lewars  v. 
Weaver,  121  Pa.  268,  292,  16  A  614. 

"If  the  proofs  were  doubtful  or  un- 
satisfactory, if  the  presumption  of 
the  truth  of  the  certlflcate  was  not 
overcome  by  testimony  plain  and  con- 
vincing beyond  reasonable  contro- 
versy, the  issue  should  be  found  for  the 
certlflcate."  Linton  v.  Vermont  Nat  L. 
Ins.  Co.,  104  Fed.  584,  590,  44  CCA  54. 

"No  rule  Is  more  flrmly  established 
in  this  state  than  that,  to  Justify  a 
finding  against  the  execution,  accord- 
ing to  Its  terms,  of  a  formal  convey- 
ance, duly  acknowledged,  the  evidence 
must  be  perfectly  clear,  convincing, 
and  satisfactory:  that  the  defense 
must  be  established  beyond  all  rea- 
sonable controversy, — indeed,  as  some 
authorities  put  It,  beyond  a  reasonable 
doubt."    Llnde  v.  Gudden,  109  Wis. 

326,  327,  85  NW  523. 

[a]  **""f  otbsr  aivxasslons  which 
have  been  employed  by  the  courts  in 
stating  the  high  degree  of  proof  re- 
quired are  the  following:  fl)  "Clear 
proof."  Sheridan  County  v.  McKlnney, 
79  Nebr.  223,  228.  115  NW  648,  79 
Nebr.  220.  112  NW  329.  (2>  "The 
clearest  evidence."  Black  v.  Pumell, 
50  N.  J.  Eq.  365,  370,  24  A  648.  fS) 
"Clear  and  convincing."  Ross  v,  Har- 
ney, 139  111.  A.  513;  Peoples"  Gas 
Co.  v,  Fletcher.  81  Kan.  76,  83,  105  P 
34.  (4>  "Very  clear  and  convincing," 
Swett  V.  Large,  122  Iowa  267,  271,  97 
NW  1104:  Morrison  v.  McKee,  11  Mo. 
A.  594.  (5)  "Full  and  convincing." 
Nlmocks  V.  Molntyre,  120  N.  C.  325, 

327.  26  SE  922.  (6)  "Must  be  con- 
vincing." Sprlngffleld  Engine,  etc,  Co. 


V.  Donovan,  147  Mo.  822,  638,  49  SW 
600.  (7)  "Clear  and  satisfactory." 
Spencer  v.  Razor,  251  111.  278,  287,  96 
NE  800;  Kosturska  v.  Bartkiewlcx,  241 
III.  604,  89  NE  657.  (8)  "Satisfac- 
tory proof."  Swlger  v.  Swlger,  58  W. 
Va.  119,  134,  52  SE  23.  (9)  "Clear  and 
convincing  proof."  Orendorft  v.  Suit, 
167  Ala.  663,  52  S  744;  Saginaw  Bldg., 
etc.  Assoc  V.  Tennant,  111  Mich.  515, 
616,  69  NW  1118;  Davis  v.  Davis,  14« 
N.  C.  163,  59  SE  659.  (10)  "Clear, 
cogent,  and  convincing."  Flfer  v.  Mc- 
Carty, 243  Mo.  42,  47,  147  SW  833; 
Rust  V.  Goff,  94  MO.  611,  7  SW  418; 
Adams  V.  Smith,  11  Wyo.  200,  70  P 
1043.  (11)  "Clear,  convincing,  and  sat- 
isfactory." Columbian  Bldg.,  etc.,  As- 
soc V.  Leeds,  128  111,  A.  195;  Sheridan 
County  V.  McKlnney,  78  Nebr.  223,  228, 
116  NW  648;  A.  Castetter  Banking 
House  V.  Stewart,  70  Nebr.  S16,  98  NW 
34:  McOuire  v.  Wilson.  6  Nebr. 
(tfnolf.)  640,  99  NW  244.  (12)  "CTlear, 
credible,  ana  satisfactory."  Montgom- 
ery V.  Hobson.  Meigs  (Tenn.)  437,  468. 

(13)  "Clear  and  decided  preponderance 
of  evidence."  Albright  v.  Stevenson, 
227  Mo.  333,  126  SW  1027;  Barrett  v. 
Davis,  104  Mo.  649.  555.  16  SW  377.' 

(14)  "Must  not  only  preponderate,  but 
must  make  It  manifest.'*  Jett  v.  Rog- 
ers, 12  Bush  (Ky.)  564.  (16)  "Clearest, 
strongest,  and  most  convincing  char- 
acter." Dlckerson  v.  Gritten,  108  III. 
A.  351,  354  [aff  202  111.  372,  6$  NE 
10901.  (16)  "Clear,  strong,  cogent  and 
convmclng."  Oreenleaf-Johnson  Lum- 
ber Co.  V.  Leonard,  145  N.  C.  339,  69 
SE  134.  (17)  "Clear,  convincing,  and 
conclusive,  reaching  a  high  degree  of 
certainty,  leaving  upon  the  mind  no 
fair.  Just  doubt.''^  Smith  v.  McGulre, 
67  Ala.  34,  37.  (18)  "MSist  satisfy  the 
mind  of  the  court  with  reasonable  cer- 
tainty that  the  law  has  not  been  com- 
plied with."  Hughes  V,  Coleman,  10 
Bush  (Ky.)  246,  248.  (19)  "Must  fully 
and  clearly  satisfy  the  court  that  the 
certificate  of  the  oflicer  Is  false  and 
fraudulent."  Watson  v.  Watson.  118 
III.  56,  «0,  7  NE  95.  (20)  "Proof  BO 
clear  and  convincing  as  to  amount  to 
a  moral  certainty."  Bennett  t.  Ed- 
gar, 46  Mlsc  231,  236,  93  NTS  203. 

[b]  AttMft  on  Mcozded  copy  of 
litstnuMBt  to  bs  foigsd.^ 
The  common-law  rule  that  the  certlfl- 
cate of  acknowledgment  of  a  deed  can 
be  overcome  only  by  the  most  clear, 
satisfactory,  and  convincing  proof, 
does  not  obtain  in  the  case  of  an  in- 
strument claimed  to  be  forged,  where 
Instead  of  the  original  Instrument 
being  proved,  and  It  Itself  being  of- 
fered in  evidence,  or  its  loss  or  de- 
struction being  shown,  as  required  at 
common  law,  a  recorded  copy  Is  Intro- 
duced, as  permitted  by  Code  Civ. 
Proc.  !  533;  but  in  such  case  any  evi- 
dence that  is  sufUclent  to  overcome, 
to  the  satisfaction  of  the  Jury  or  trial 
court,  any  other  ordinarily  contro- 
verted issuable  fact  is  enough.  Vesey 
V.  Solberg,  27  S.  D.  618.  132  NW  254. 

[c]  Th*  oomrt  ahoiOa  not  hsaltato 
to  sat  uMo  a  Terdlet  against  the 
validity  of  the  certificate  where  the 
proof  does  not  measure  up  to  the  re- 
quired standard.  Davis  v.  Davis,  146 
N.  C.  168,  59  SE  659. 

[d]  A  flndlag  in  tevor  of  ths  vml- 
Mltj  of  a  deed  will  not.  In  the  ab- 
sence of  fraud,  be  set  aside  because 
the  testimony  of  the  grantor  and  the 
notary  tends  strongly  to  contradict 
the  certlflcate  of  acknowledgment, 
Morrison  v.  McKee,  11  Mo.  A.  594. 

64.  U.  S. — Linton  V.  Vermont  Nat. 
L.  Ins.  Co.,  104  Fed.  584,  44  CCA  54 
("so  plain  and  convincing  that  the 
issue  is  not  doubtful"] 
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possession  of  land  ebould  be  subjected  to  no  such 
hazard."** 

Where  the  evidence  is  conflicting  the  certificate 
■will  be  upheld.*" 

ninstrative  cases.  Reference  is  made  in  the  notes 
to  a  number  of  cases  in  which  the  evidence  ad- 
duced has  been  held  insufficient  to  overcome  the 
certificate.*^ 


285]  b.  TesttmoBy  of  Interested  Witnesses— 
(1)  In  QeneraL  The  testimony  of  parties  to  the 
suit,  while  carefully  scrutinized,  is  admissible  to 
impeach  the  certificate  and  is  entitled  to  the  same 
weight  as  that  of  any  other  interested  witness.** 
But  the  testimony  of  interested  witnesses  unsup- 
ported by  other  positive  and  credible  evidence  will 
usually  not  be  allowed  to  overcome  the  certificate,** 


Ida. — Gr&y  v.  Law,  6  lda~  S69,  57 
P  435,  96  AmSR  280. 

IU.~Brady  v.  Cole,  164  lU.  116,  46 
NE  438  ("clear  and  convincing  be- 
yond a  reasonable  doubt");  Strauch 
V.  Hathaway,  101  IlL  11,  40  AmR 
193  ("clear  and  conclusive,  excludins 
every  reasonable  doubt");  Youns  v. 
Harris,  74  111.  A.  667. 

La. — DeBlanc  v.  Martin,  2  Rob.  82 
("such  evidence  should  be  produced 
as  to  leave  no  reasonable  doubt"). 

W.  Va. — Pickens  v.  Kniaely,  29  "W. 
Va.  1,  18,  11  8B  932,  6  AmSR  622 
("must  be  bo  strong  as  to  remove 
every  reasonable  douot"). 

But  see  Sheridan  County  v.  McKin- 
ney,  79  Nebr.  223.  229.  IIB  NW  648 
(where  the  court  said:  "We  think  It 
Is  hardly  correct  to  say  that  the  evi- 
dence must  exclude  all  reasonable 
doubt"). 

es.  Chlvlnrton  v.  Colorado  Springs 
Co..  9  Colo.  S97.  605.  14  F  212.  See 
also  Smith  v.  McUuire,  67  Ala.  84; 
Miller  V.  Marx,  55  Ala.  322;  Heacock 
V.  Lubuk«,  107  HI.  396;  Strauch  v. 
Hathaway,  101  HI.  11.  40  AmR  193: 
Myers  V.  Parks,  96  111.  408;  BusBetl 
V.  Baptist  Theological.  Union,  73  111. 
337;  Bird  v.  Adams.  56  Iowa  294,  9 
NW  224:  Council  Bluffs  8av.  Bank  V. 
Smith,  69  Nebr.  90,  80  NW  270,  80 
AmSR  6«»;  CTillllpi  V.  Bishop,  86 
Nebr.  487.  68  NW  875;  Adams  v. 
Smith.  11  Wyo.  200,  70  P  1043. 

"The  mischiefs  that  would  ensue 
from  a  different  rule  could  not  well 
be  overstated.  The  cases  of  hardship 
.  ,  .  that  might  occur  under  the 
operation  of  such  a  rule  are  of  less 
consequence  than  the  general  Inse- 
curity in  the  titles  to  real  estate 
which  would  inevitably  follow  from 
one  less  rigorous."  Young  t.  Duvall. 
109  U.  a.  678,  677,  8  BCt  414,  27  L.  ed. 
1036. 

ee.  Young  Duvall,  109  V.  S. 
673.  3  sot  414,  27  L.  ed.  1036;  Davis 
V.  Davis,  146  N.  C.  163.  59  SE  659: 
Wllklns  V.  Baker,  77  S.  C.  244,  57 
BE  861. 

[a]  Oonfliot    M    to    prsssnoa  of 

gmamc. — ^Where  the  evidence  to 
show  that  a  person  signing  a  mort- 
gage was  not  at  a  certain  place  at 
the  time  the  acknowledgment  pur- 
ports to  have  been  made  Is  about  bal- 
anced by  evidence  that  she  was  at 
such  place  at  the  particular  time,  and 
fluoh  person  and  her  husband  testify 
that  she  did  not  acknowledge  the  in- 
strument, while  two  dlBlnterested  wit- 
nesses testify  that  she  did,  the  evi- 
dence is  insufflcient  to  Impeach  the 
certificate  of  acknowledgment.  Phil- 
lips v.  Bishop,  35  Nebr.  487.  53  NW 
876  [rev  81  Nebr.  853.  48  NW  1106]. 

[b]  0>  MmpMa  findings  of  the  trial 
court  on  connicting  evidence  that  the 
oIDcer  compiled  with  the  statutory 
requirements  will  not  be  disturbed. 
Peo.  V.  Cogswell.  113  Cal.  129,  46  P 
270.  86  LRA  Z«9. 

er.  ni.— Gritten  T.  DlckersoD.  202 
111.  372,  66  NB  1090  £aff  103  111.  A. 
3B1]  (evidence  that,  although  the 
grantor  could  sign  his  name,  the  In- 
strument was  signed  by  mark,  in  sup- 
port of  the  grantor's  testimony  that 
he  did  not  execute,  as  against  proof 
that  he  often  made  his  mark  instead 
of  writing  his  name,  and  the  testi- 
mony of  three  witnesses  that  they  saw 
him  execute);  Sassenberg  v.  Huse- 
man,  1S2  111.  341,  66  NE  346  (testi- 
mony of  the  husband,  based  only  on 
recollection,  that  the  wife  was  not 
present  when  he  executed  the  deed, 
and  of  two  other  interested  witnesses 
to  the  effect  that  tl|e  signature  did 
not  resemble  the  wife's  liap<lwi-lting) ; 


Brady  v.  Cole,  1«4  111.  116,  46  NE  438 
( testiniony  of  the  grantor  corrobo- 
rated by  another  witness  whose  testi- 
mon'y  was  "not  very  satisfactory,"  as 
against  the  officer  and  two  other  wit- 
nesses). 

Iowa. — Currier  v.  Clark,  146  Iowa 
613,  124  NW  622;  Swett  V.  Lars^  122 
Iowa  267,  »7  NW  1104. 

Ky.— Moore  v.  Miller,  1  KyL  322. 

Md. — Ramsburg  v.  Campbell,  66 
Md.  227  (testimony  of  the  mortga- 
gors, husband  and  wife,  corroborated 
by  the  wife's  mother,  as  against  the 
positive  testimony  of  the  officer  In 
support  of  the  certificate). 

^lebr. — Rouse  v.  Witte,  81  Nebr. 
366,  116  NW  43;  Phillips  V.  Bishop. 
35  Nebr.  487,  53  NW  376  (where  a 
husband  and  wife  testified  that  the 
latter  did  not  acknowledge  a  mort- 
gage executed  by  them,  as  stated  in 
the  certificate  of  acknowledgment, 
and  two  disinterested  witnesses  tes- 
tified that  she  did  acknowledge  it  in 
their  presence,  and  witnesses  of  etiual 
credibility  were  Introduced  both  to 
prove  and  to  disprove  the  absence  of 
the  wife  from  the  place  where  the  ac- 
knowledgment purported  to  have 
been  made,  there  being  more  wit- 
nesses for  than  against  the  fact  of 
alibi);  McGutre  v.  Wilson,  6  Nebr. 
(Unoff.)  540.  99  NW  244. 

N.  J.— Black  V.  Pumeli,  60  N.  J.  Eq. 
365,  24  A  548. 

N.  T. — Uvalde  Asphalt  Pav.  Co.  v. 
New  York,  99  App.  Dlv.327.  91  NYS  131. 

N.  C— Benedict  v.  Jones,  129  N.  C. 
470,  40  SE  221. 

Tenn. — Thompson  v.  Southern  Bldg., 
etc..  Assoc..  (Ch.  A.)  37  SW  704. 

Tex. — Taylor  v.  SUllman,  49  Tex. 
Civ.  A.  28£_  108  SW  1011. 

Wash, — Western  X^oan,  etc.  Co.  v, 
Walsman,  32  Wash.  644',  73  P  703 
(testimony  of  husband  and  wife  sup- 
ported only  by  that  of  another  wit- 
ness that  he  Icnew  the  same  ofilcer 
had  certified  to  other  acknowledg- 
ments when  the  parties  did  not  appear 
before  him,  but  that  he  had  no  per- 
sonal knowledge  as  to  this  particular 
acknowledgment). 

W.  Va. — Swiger  v.  Swlger.  58  W. 
Va.  119,  62  SE  23  (testimony  of  the 
grantor  denying  execution,  and  the 
opinion  of  some  of  several  experts 
that  the  grantor's  signature  was 
forged,  others  being  of  the  opinion 
that  it  was  genuine). 

Wis. — Llnde  v.  Gudden,  109  Wis. 
326,  86  NW  323;  German  Bank  v. 
Muth.  96  W-is.  342.  71  NW  861  (un- 
satisfactory evidence  that  a  married 
woman  acknowledged  without  know- 
ing the  contents  of  the  Instrument 
where  the  ofilcer  testified  positively 
that  he  never  took  an  acknowledg- 
ment without  either  reading  the  pa- 
per to  the  grantor  or  asking  him 
whether  he  knew  the  contents,  except 
when  he  drew  the  paper  himself  in 
the  presence  of  the  person  executing  It 
and  consequently  knowlns  all  about 
it). 

Wyo. — ^Adams  v.  Smith,  11  Wyo. 
200,  70  P  1043. 

See  also  cases  supra  this  section. 

Tot  illnstratlTs  oases  of  evUSBoe 
held  madent  to  ovmxoomm  Vtm  oer- 
Ufloate  see  Infra  t  289. 

[a]  The  testimony  of  one  witness 
(1)  is  not  sufllclent  to  overcome  the 
presumption,  arising  from  the  certifi- 
cate of  an  ofllctal.  that  a  mortgage 
was  properly  acknowledged  by  the 
mortgagor's  wife.  Warrick  T.  Hull, 
102  111.  280.  (2)  Where  the  only 
evidence  of  fraud  In  the  procurement 
of  a  mortgage  eight  years  before,  to 
aeoure  ft  jfebt  et  tn«  mortcavor'a  son, 


Is  the  testimony  of  the  mortgagor's 
grandson,  then  eight  years  old,  which 
testimony  is  self-contradicting,  as  to 
whether  the  mortgagor  understood 
what  she  was  about  to  sign  it  is  Insuf- 
ficient to  overcome  the  notary's  cer- 
tificate of  acknowledgment.  L-ewars 
v.  Weaver,  121  Pa.  268,  15  A  5l4. 

[b]  lasalttctent  proof  of  duress^ 
(1)  An  angry  command  by  the  hus- 
band to  the  wife,  "Dry  up  that  crying, 
and  go  write  your  name,"  unaccom- 
panied by  threats  or  personal  violence 
or  any  attempt  to  exercise  it,  does  not 
ahow  duress  so  as  to  render  an  ac- 
knowledgment of  a  mortgage  on  the 
homestead  thus  obtained  invalid,  as 

firocured  by  threats  of  j>ersonal  vlo- 
ence  in  the  presence  or  the  mortga- 
gee. Gabbey  v.  Forgeua,  38  Kan.  6!, 
16  P  866.  (2)  where  a  husband, 
having  execnted  a  bond  for  title  to 
certain  of  his  land  and  placed  the 
purchaser  In  possession  on  a  credit  of 
five  years,  executed  a  deed  to  the  land, 
and  his  wife  testified  that  she  signed 
unwillingly,  but  because  they  "could 

Jet  nothmg  from  the  bank  unless  they 
Id."  such  proof  was  Insufflcient  to 
show  that  her  signature  and  acknowl- 
edgment of  the  deed  was  obtained  by 
the  coercion  or  duress  of  her  husband. 
Bell  V.  Castleberry,  96  Ark.  664.  132 
SW  649.  (3)  Proof  that  a  married 
woman  hesitated  before  executing  a 
mortgage,  and  signed  it  reluctantly 
after  persuasion  by  her  husband  and 
others,  was  held  not  to  show  such 
duress  as  would  Invalidate  the  con- 
veyance. Coleman  v.  Smtth,  66  Ala. 
368. 

[c]  Teatfmou^  aa  to  rnuitoz^ 
slffnatwre. — Testimony  that  the  sig- 
nature to  the  Instrument  Is  not  In  the 
grantor's  handwriting  is  not  suffi- 
cient to  overcome  the  certificate.  Tun- 
Ison  V.  Chamblln.  88  111.  878;  Kerr  v. 
Russell,  69  111.  666.  18  AmR  634. 

ee.  Ala. — Bamett  v.  Proskauer,  62 
Ala.  486;  Miller  v.  Marx,  56  Ala.  332. 

Kan. — People'*  Gas  Co.  v.  Fletcher. 
81  Kan.  76,  83,  106  P  84.  41  IJIANS 
1161  aad  note  [quot  Cycl. 

Mo. — Steffen  v.  Bauer,  70  Ho.  899. 

N.  C— Splvey  v.  Rose.  120  N.  C.  163, 
26  SE  701. 

Wash,— Western  Loan,  etc-  Co.  v. 
Walsman,  32  Wash,  844,  645,  78  P 
703  [quot  CycL 

ee.  U.  S. — ^Hammond  t.  Hopkins, 
148  U.  S.  271,  12  set  418.  88  L  ed. 
184;  Pierce  v.  Feagana,  89  Fed.  687: 
Mather  t.  Jarel,  S3  Fed.  88«. 

Ala.— Olddens  v.  BolUnff,  81  Ala. 
819.  18  S  611;  MUler  v.  Marx,  65  Ala. 
322. 

Ctolo. — Chlvlngton  v.  Colorado  Sprliwa 
Co.,  9  Colo.  597.  14  P  212. 

III. — Sassenberg  v.  Huseman,  183 
111.  341,  66  NE  846;  Calumet,  etc 
Canal,  etc..  Co.  v.  Russell,  68  111.  426. 

Iowa. — Qrlbben  v.  Clement,  141 
Iowa  144.  119  NW  696. 

Ky. — Long  v.  Branham,  99  SW  271, 
30  KyL  662, 

Md. — Ramsburg  v.  Campbell,  SE  Hd. 

Minn. — Cktulet  v.  Dubreullle,  84 
Minn.  72,  76.  86  NW  779  [cit  Cyc]. 

N.  J.— Black  v.  Pumell.  50  N.  J. 
Eq.  366.  24  A  648. 

N.  Y.— Rogers  v.  PelL  164  N.  Y. 
618,  49  NE  76;  Albany  County  Sav. 
Bank  v.  Mc(Darty,  149  N.  Y.  71,  43  NE 
427;  Marden  v.  Dorthy,  12  App.  DIv. 
176,  42  NYS  884. 

Oh. — Ford  T.  Oaborno,  46  Oh.  St 
1.  12  NE  626. 

Pa. — Lewars  v.  Weaver,  IJl  Pa. 
268.  IB  A  514. 

S.  T>. — Northwestern  Xxian,  etc.,  Co. 
V.  Joneeen,  II  S,  O.  666,  79  KW 
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as  ordinarily  the  fact  that  the  officer  in  making  the 
certificates  acts  under  his  official  oath  and  ia  liable 
to  indictment  and  conviction  for  misconduct  creates 
a  presumption  in  favor  of  the  regularity  of  the 
certificate  certainly  as  strong  aa  any  that  eould  be 
brought  against  it  by  the  testimony  of  an  interested 
witness.^"  Accordingly  it  has  been  held  that  the 
certificate  of  a  married  woman's  acknowledgment, 
F^lar  in  form,  will  be  sustuned  against  the  teeti- 

Tenn. — Orotenkenip«r  v.  Carver,  9 
I«a  280;  Thompson  v.  Southern  Bldg., 
•tc.  Assoa,  (Ch.  A.)  37  SW  704. 

Tex. — ^Atkinson  v.  Beed,  <Civ.  A.) 
49  SW  2S0. 

Wash.— Weatern  Loan-,  etc,  Co.  v. 
Waisman,  32  Wash.  644,  645,  73  P  703 
[quot  Cyc]. 

See  Cameron  v. '  Culklna,  44  Mich. 
531.  7  NW  157. 

[a1  Xllnjrtntioa, — A  certificate  to 
acknowledgment,  showing  privy  ex- 
amination of  a  wife,  cannot  be  con- 
trolled by  her  and  her  husband's 
testimony  that  he  was  present.  Be- 
bout  V.  Old  Kentucky  Mfg.  Co.,  145 
Ky.  756.  141  SW  406. 

[b]  OoTToboration. — The  testimony 
of  a  disinterested  witness,  corrobo- 
rating that  of  the  interested  parties, 
but  positively  contradicted  by  the 
officer  who  took  the  acknowledgment, 
was  Inaufflcient  to  overcome  the  cer- 
tificate Pierce  v.  Feagans,  39  Fed. 
587. 

[c]  TSBTi*  of  a  osrUfloat*  Is 

sufficient,  as  against  the  testimony 
of  an  Interested  witness  that  It  was 
taken  in  a  different  place,  to  require 
the  submission  to  uie  Jury  of  the 
question  where  the  acknowledgment 
was  taken.  Rogers  v.  Pell,  154  N.  T. 
6IS.  49  N£  75  [rev  89  Hun  159,  86 

NTS  nr. 

[d]  Wh«M  ■vpportod  ofltoar** 
tsstlniony.— A  Jury  have  a  right  to 
believe  a  certlfleate  that  a  married 
woman  had  properly  acknowledged  a 
deed,  against  the  evldenoe  of  both  the 
woman  and  the  notary,  given  eight 
years  after  the  acknowledgment,  and 
a  finding  In  favor  of  the  certificate  in 
such  case  will  not  be  set  aside  on 
Appeal.  Riecke  v.  Westenhoff,  10  Mo. 
A  358  [aff  85  Mo.  642]. 

[e]  Qneetloa  for  Surr- — ^Where 
both  the  grantor  and  the  ofRcer  tes- 
tified that  the  certificate  was  false, 
a  decision  by  the  trial  Judge  that  this 
was  conclusive  against  the  validity 
of  the  acknowledgment  was  held  to 
be  erroneous,  the  question  being  one 
for  the  Jury.  Heeter  v.  Glasgow,  79 
Pa.  79,  21  AmR  46. 

7a  Blackman  v.  Hawks,  89  111. 
512:  Russell  v.  Baptist  Theological 
Union,  73  111.  837;  Morris  v.  Sargent, 
IS  Iowa  90.  See  also  Hourtlenne  v. 
Schnoor,  3S  Mich.  274:  Ollbralth  v. 
Galllvan.  78  Mo.  452:  Ford  v.  Os- 
borne, 46  Oh.  St.  1,  12  NB  526;  Bel- 
base  v.  Ratto,  69  Tex.  «$6.  7  SW  601. 

71.  HnfTnagle  v.  Etter,  2  Pearson 
(Pa.)  860. 

[aj  ttmmh — Testimony  of  the 
husband  that  he  used  every  means 
known  to  him  to  procure  his  wife's 
acknowledgment  was  too  general  to 
show  duress.  Shell  v.  Holston  Nat. 
Bldg.,  etc.,  ASBoc.,  (Tenn.  Ch.  A.)  &2 
SW  909. 

[b]  ■iportatt  Ifw  teaHmmr  of 
twe  IntersaUd  wttaesaM.— The-  cer- 
tificate of  a  married  woman's  ac- 
knowledgment is  not  overcome  by  the 
testimony  of  the  husband,  on  recol- 
lection, thirty-two  years  thereafter, 
that  she  was  not  present  when  the 
deed  was  executed  by  him,  and  testi- 
mony of  two  Interested  persons  that 
the  si^ature  did  not  resemble  her 
handwriting.  Sassenberg  v.  Huse- 
man,  182  HI.  341,  SB  NE  S46. 

72.  Grotenkemper  t.  Carver,  9  Xiea 
(Tenn.)  280. 

[a]  Applleatlen  of  nle^— After 
twenty-four  years  the  certificate  of 
two  Justlcea  of  the  peace,  who  have 
■ince  died,  to  the  acknowledgment  of 


mony  of  the  husband/^  or  of  both  husband  and 
wife/'  especially  wliere  such  testimony  is  contra- 
dicted by  other  evidence.*' 

286]  (2)  Testimony  of  Oraiitor-(a)  When 
Uncorroborated.  It  is  very  generally  held  that  the 
unsupported  and  uncorroborated  testimony  of  the 
grantor  is  not  sufficient  to  overcome  a  certificate 
regular  on  its  face/*  especially  where  the  certificate 
is  supported  by  the  testimony  of  the  offlcA  who 


a  deed  by  a  husband  and  wife,  should 
prevail  over  the  wife's  doubtfully 
made  assertion  that  aha  never  heard 
of  the  deed,  and  the  husband's  testi- 
mony that  he  signed  his  wife's  name 
and  that  they  never  acknowledged 
the  Instrument,  he  being  of  doubtful 
credibility.  Hammond  v.  Hopkins, 
143  U.  S.  224,  12  SCt  418,  86  L  ed. 
134. 

[b]  Corroboration. — The  testimony 
of  a  wife  that  ahe  neither  signed  nor 
acknowledged  the  Instrument  In  ques- 
tion, corroborated  only  by  evidence 
from  one  witness,  acquainted  with 
her  signature,  to  the  effect  that  It 
was  forged,  and  from  her  husband 
that  he  does  not  know  whether  she 
acknowledged  It  or  not.  Is  InsufUclent 
to  overcome  the  presumption  that  the 
officer's  certificate  Is  true.  Blackman 
V.  Hawks,  89  III.  512.  In  an  action 
in  which  the  Issue  was  whether  the 
wife  was  separately  examined  by  the 
notary  who  took  her  acknowledgment, 
she  and  her  husband  testiOea  that 
they  were  both  In  the  room  together: 
that  the  notary  asked  the  husband  If 
the  wife  understood  the  Instrument, 
and,  on  his  reply  that  she  did,  made 
her  sign  the  deed  by  her  mark.  A 
neighbor  testified  that  she  went  with 
the  husband  and  wife  to  the  notary's 
ofnce  and  stopped  at  the  door;  that 
the  husband  and  wife  went  into  the 
office  together,  and  the  wife  came  out 
first;  and  that  the  husband  was  in 
the  office  when  the  wife  was.  She 
did  not  Identify  the  deed  In  question 
and  testified  that  she  did  not  know 
whether  the  notary  was  In  the  office 
or  not,  and  also  that  she  thought  she 
heard  a  man  they  called  the  notary 
ask  the  husband  If  the  wife  under- 
stood the  matter.  It  was  held  that 
this  was  Insufficient  to  impeach  the 
certificate  made  nearly  three  years 
before  the  trial,  and  regular  in  form. 
Thompson  v.  Southern  Bldg.,  etc., 
Assoc,  (Tenn.  Ch.  A.)  87  fiW  704. 

73.  Smith  V.  McGulre,  67  Ala.  34. 
[a]    Oostvadiotcd  by  teetliiionj  of 

ofSoer. — The  testimony  of  a  husband 
and  wife  that  the  latter,  who  was 
unable  to  read  or  write,  affixed  her 
mark  to  a  mortgage  of  land,  the  title 
to  which  was  in  her  name,  in  igno- 
rance of  its  contents,  and  that  the 
wife  was  no<  privily  examined,  is 
insufficient  to  entitle  her  to  have  it 
canceled,  where  she  practically  ad- 
mits its  execution  by  ^er  husband 
and  It  appears  that  It  was  prepared 
by  a  Justice  of  the  peace  and  com- 
missioner of  deeds,  in  whose  hands 
a  debt  owed  by  the  husband  was 
placed  to  be  collected  or  secured, 
while  they  were  at  his  office,  and  the 
officer  i«itifle>  that  he  either  read  the 
mortgage  to  the  wife  or  explained  it 
to  her,  and  that  she  acknowledged  it 
while  her  husband  was  absent  from 
the  room.  Black  v.  Pumell,  SO  N. 
J.  Eq.  866,  24  A  648. 

74.  U.  B. — ^Toung  v.  Duvall,  109 
U.  S.  573,  3  SCt  414,  27  L.  ed.  1036; 
Northwestern  Mut.  L.  Ins.  Co.  v.  Nel- 
son, 103  U.  S.  644.  26  L.  ed,  436; 
Mather  v.  Jarel,  33  Fed.  366.  See  also 
Linton  v.  Vermont  Nat.  I.u  Ins.  Co., 
104  Fed.  584,  44  CCA  64. 

Ala. — Otddens  v.  Bowling.  99  Ala. 
319,  13  8  611;  Smith  v.  McQutre,  67 
Ala.  34:  Miner  t.  Marx,  65  Ala.  822. 

C^l.— Jansen  t.  McCahill,  22  Cal. 
663.  83  AmD  84. 

Colo. — Chlvlngton  v.  Colorado  Springs 
Co»  9  Colo.  697,  14  P  212. 
D.  C— Ford  v.  Ford,  XT  D.  C.  401. 


6  LRAN8  442  and  note,  7  AnnCas 
245  and  note. 

Fla. — ^Hart  v.  Sanderson,  18  Fla. 
103. 

Ida. — Gray  v.  Law,  6  Ida.  669,  57 
P  436,  96  AmSR  280. 

111.— Huston  V.  Smith,  248  HI.  396, 
94  £iE  63;  Kosturska  v.  Bartkiewicz. 
241  111.  604,  89  NB  667;  Grltten  v. 
Dlckerson.  202  111.  372,  66  NE  1090. 
[afC  103  111.  A  3511:  Tuschinskl  v. 
Metropolitan  West  Side  El.  R,  Co., 
176  in.  420,  62  NE  920:  Davis  v.  How- 
ard, 172  111.  340,  60  NE  258;  Brady 
V.  Cole,  164  111.  116,  45  NE  438;  Oli- 
phant  V.  Llversldge.  142  111.  160,  30 
NE  334;  Post  v.  Sprlngfleld  First  Nat. 
Bank,  188  111.  659,  28  NE  978:  Wat- 
son V.  -Watson,  lis  111.  66,  7  NE  95; 
Heacock  V.  Lubuke,  107  111.  896;  War- 
rick V.  Hull,  102  111.  280;  Jackson  v. 
Miner,  101  111.  560;  Pltsgerald  v.  Pita- 
gerald,  100  111.  386;  Blackman  v. 
Hawks,  89  111.  612;  Tunlson  v.  Cham- 
bUn,  88  in.  378;  McPherson  v.  San- 
bom,  88  111.  150;  Knowles  v.  Knowles, 
86  111.  1;  Crane  v.  Crane.  81  ill.  166; 
Marston  v.  Brlttenham,  76  111.  611; 
Russell  V.  Baptist  Theological  Union. 
73  111.  337;  Kerr  v,  Russell,  69  HI. 
666,  18  AmR  634 ;  Calumet,  etc.. 
Canal,  etc.,  Co.  v.  Russell.  68  III.  426; 
Llckmon  v.  Harding,  65  111.  505;  Col- 
umbian Bldg.,  etc..  Assoc.  v.  L^eds. 
128  IlL  A.  186;  O'Donnell  v.  Kelllher, 

62  IlL  A.  641;  Pisher  v.  Stlefel,  62 
111.  A.  580  [alE  179  111.  69,  68  NB  4071; 
Foster  r.  LAtham.  21  111.  A.  166; 
Waahbum  v.  Roesch,  18  111.  A.  268. 

Iowa. — Swett  v.  Large,  122  Iowa  267, 
97  NW  1104 ;  Herrl<dc  v.  Mu8gT0v&  67 
Iowa  83,  24  NW  594 ;  Morrle  v.  Sar- 
gent, 18  Iowa  90.  See  also  Oribben 
V.  Clement.  141  Iowa  144,  119  NW  596, 
133  AmSR  167. 

Ky.— Shaw  V.  Shaw.  24  SW  S30.  16 
KyL  692. 

La. — Puokett  v.  Law,  26  La.  Ann, 
696. 

Md. — Ramaburg  v.  Campbell,  66  Md. 
227. 

Mich. — Shelden  v.  Freeman,  116  Mich. 
646,  74  NW  1004 ;  Johnson  v.  Van 
Velsor,  43  Mich.  208,  6  NW  266  ;  Hour- 
tlenne V.  Schnoor,  33  Mich.  274. 

Minn. — Rogers  v.  Manley,  46  Minn. 
408,  49  NW  194 ;  Morrison  v.  Porter, 
36  Minn.  426,  29  NW  64,  69  AmR  381. 
See  also  Gouiet  v.  Dubreulile,  84  Minn. 
73,  86  NW  779. 

MO. — Comings  V.  Leedy,  114  Mo.  464, 
21  SW  804  ;  Blggera  v.  St.  Louis  Mut. 
House-Bidg.  Co.,  9  Mo.  A.  210.  But 
see  Wannell  v.  Kem,  67  Mo.  478. 

Nebr.— Rouse  v.  Witt,  81  Nebr.  368. 
116  NW  48 ;  Sheridan  County  v.  Mc- 
Klnney,  79  Nebr.  228,  116  NW  648 
[rev  79  Nebr.  220,  113  NW  329]; 
Barker  v.  Avery,  36  Nebr,  699,  64  NW 
989  ;  Fhlllips  v.  Bishop,  86  Nebr.  487. 

63  NW  376;  Pereeu  v.  Frederick,  17 
Nebr,  117,  22  NW  236, 

N.  T. — Mutual  L.  Ina  Co.  v.  Corey, 
136  N.  T.  336,  31  NB  1096  [rev  64 
Hun  493,  7  NTS  989] ;  Marden  v, 
Dorthy,  13  App.  Div.  176,  42  NTS  834 ; 
Bennett  r.  ESgar,  46  iOae.  831.  88 
NTS  203. 

N.  D.— McCardIa  v.  Billings,  10  N, 
D.  373.  87  NW  1008,  88  AmSR  729, 

Pa. — Cltlxens'  Sav„  etc..  Assoc.  v. 
Helser.  160  Pa,  614.  24  A  733  ;  Op- 
penhelmer  v.  Wright,  106  Pa.  669  ; 
Heeter  v.  Glasgow.  79  Pa.  79,  21  AmR 
46 ;  Huffnagle  v.  Etter,  2  Pearson  350. 

R.  I.— Earle  v.  Chace,  12  R.  I.  374. 

Tenn. — Kennedy  v.  Security  Bldg., 
etc..  Assoc.,  (Ch.  A.)  67  SW  388 ;  Shell 
V.  Holston  Nat  Bldg.,  etc..  Assoc.,  (Ch. 
A.)  51  SW  90S.    8ee.a^  Thomnsoq 
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took  the  acknowledgment,"  or  \ty  other  competent 
evidencQ.^"  There  are,  however,  cases  lending  sup- 
port to  the  view  that  the  testimony  of  the  grantor 
may  suffice,  if,  in  view  of  the  circumstances  and 
probabilities  of  the  particular  ease,  it  produces  a 
conviction  amoqnting  to  a  moral  certainty  that  the 
certificate  is  false/' 

T.  Southern  Bids.,  etc.,  Aasoa,  (Ch. 
A.)  87  'SW  704. 

Va. — Morrison  v.  Morrison,  ST  Qratt. 
(C8  Vo.)  190. 

Wash. — Draw  v.  Bouffl«ur,  69  Wash. 
<10,  126  P  S4T.  See  also  Western 
Loan,  eta,  Ca  v.  Walunan,  83  Wash. 
<44,  7S  P  70S. 

W.  Va.~Hlll  V.  Horse  Creek  Coal 
Land  Co.,  TO  W.  Va.  221,  78  BE  718: 
SwlKer  V.  Swlger,  88  W.  Va.  119.  62 
SB  13. 

Wis. — ^Llnde  v.  Quddf^  109  Wis. 
326.  85  NW  323;  Smith  v.  AIlls,  62 
Wis.  387,  9  NW  155. 

Wyo. — Adams  v.  Smith,  11  Wyo.  200, 
70  P  1043, 

See  Bell  v.  CasUeberry,  90  Ark.  664, 
332  SW  649, 

[a ]  Beason  of  role.— <  1 )  "Since 
all  persona.  Including  parties  to  suits, 
have,  with  a  few  exceptions,  been  by 
statute  made  competent  witnesses,  If 
the  evidence  of  the  grantor  should 
be  held  sufllcient  to  overcome  the  cer- 
tificate of  acknowledgment,  then  most 
real  estate  would  be  hel<l  by  a  slender 
and  uncertain  tenure.  Where  the  value 
of  the  property  Is  large,  and  the  con- 
science of  the  grantor  weak,  It  would 
afford  a  powerful  Inducement  for  him 
to  claim  and  swear  that  the  signature 
to  his  deed  was  forged,  and  thus  re- 
cover land  he  had  sold,  and  for  which 
he  had  been  fully  paid."  Blackman  v. 
Hawks,  89  III.  612.  616.  See  ali^o 
Pitagerald  v.  Fitzgerald,  100  III.  385. 
(2)  "Public  policy  requires  that  such 
certificate  should  prevail  over  the  un- 
supported testimony  of  an  Interested 
party,  otherwise  there  would  be  no 
permanency,  and  but  sIlRht  security. 
In  titles  to  land."  Per  Sullivan,  J.,  In 
Gray  v.  Law.  6  Ida.  669,  666,  67  P 
485.  96  AmSR  280. 

[b]  Ap^loation  of  nUs.  Aeltnowl- 
edfnnent,  In  due  form,  of  a  married 
woman,  to  a  trust  deed  of  property 
owned  by  her  and  her  husband  In 
entireties,  will  not  be  set  aside,  when 
attacked  by  her,  four  years  after  it 
was  mode,  on  her  testimony  that  tdie 
did  not  know  the  contents  of  the 
deed,  that  It  was  never  read  to  her, 
and  that  the  notary  did  not  explain 
It  to  her;  it  being  admitted  by  her 
that  she  knew  her  husband  was  going 
to  borrow  the  amount  of  money  for 
which  It  was  given  as  security,  and 
that  It  was  being  executed  for  that 

Eurpose,  and  that  her  husband  told 
er  that,  but  alleged  by  her  that  he 
said  nothing  about  either  of  their 
shares  being  signed  away ;  and  It 
appearing  that,  while  the  notary  did 
not  read  or  state  its  contents  to  her. 
he  stated  that  It  was  a  deed  of  trust, 
whereupon  she  replied  that  she  knew 
about  It,  and  at  once  prepared  to  sign 
It ;  the  statute  merely  requiring  that 
one  taking  a  married  woman's  acknowl- 
edgment shall  examine  her  touching 
her  knowledge  of  its  contents  and  ef- 
fect, and,  if  satisfied  that  she  fully 
tmderstands  It,  may  take  her  acknowl- 
edgment. Ronner  v.  Weleker,  99  Tenn. 
623,  42  SW  439. 

[c]  The  t«rtimoiL7  of  a  married 
woman,  after  tbs  deatli  of  lier  hns- 
band  and  the  officer  who  took  her 
acknowledgment,  that  they  misrepre- 
sented the  effect  of  the  deed.  Is  not 
sufltdent  to  Impeach  the  Instrument. 
Northwestern  Mut.  L  Ins.  Ca  r.  Nel- 
son, 103  U.  8.  544,  26  L.  ed.  436.  To 
same  effect  Davis  v.  Howard,  172  III. 
840.  50  NB  268. 

[d]  Wbere  grantor  admits  slfnlng' 
Instnuasnt.— Public  policy  requires  a 
certificate  of  acknowledgment,  If  In 
proper  form,  to  prevail  over  the  un- 
supported evidence  of  the  grantor,  and 
espw^lr  is  this  true  where  the  grantor 


[$  287]  (b)  When  Slighfly  Gorrohorattd.  Even 
though  the  testimony  of  the  grantor  is  slightly  cor- 
roborated, it  is  uBualfy  held  immffioient  to  overcome 
the  certificate.'" 

[$  288]  c.  Testimony  of  Officer.  It  has  been 
said  that  the  officer's  'testimony  from  mere  memory 
ia  not  entitled  to  much  weight  even  when  in  sup- 


admits  signing  the  Instrument  Cray 
V.  Law,  6  Ida.  569,  67  P  435,  96  AmSR 
280. 

[e]  Wlim  oOosr  dead^Where  a 

magistrate  who  certified  to  an  ac- 
knowledgment is  dead,  and  he  was  of 
good  character,  the  certlfloate  cannot 
be  Impeached,  a  quarter  of  a  century 
thereafter,  by  the  grantor  alone,  who 
testifies  that  the  conveyance  was  not 
explained  to  her  by  the  maglatrate. 
E^arle  v.  Chace.  12  R.  I.  874. 

[f]  I>«stroyed  instmment^Where 
there  Is  satisfactory  proof  that  there 
was  a  proper  certificate  attached  to  a 
deed  which  has  been  destroyed  by  fire, 
the  uncorroborated  testimony  of  the 
grantor  that  he  did  not  execute  the  In- 
strument is  not  sufiident  to  Impeach 
the  certificate.  Heacock  v.  Lubuk^  107 
m  396. 

[g]  Here  want  of  reeollsotlon  of 

signing  and  acknowledging  the  execu- 
tion of  a  deed  should  have  but  little 
weight  against  the  certificate  of  the 
officer  that  such  execution  was  duly 
acknowledged.  Morris  v.  Sargent,  18 
Iowa  90. 

76.  Ramsburi;  v.  Campbell,  65  Md, 
227  ;  Harden  v,  Porthy.  12  App,  Div. 
176,  42  NYS  834;  Oppenhelmer  v. 
Wright,  106  Pa.  569. 

[a  ]  Testimony  apparentlr  vnre- 
Uabl*. — A  certificate  of  acknowledg- 
ment by  a  married  woman  In  proper 
form  is  not  Impeached  by  her  testi- 
mony to  the  contrary,  which  Is  im- 
paired by  her  first  attempting  to  deny 
that  she  signed  the  Instrument,  and 
then  that  she  signed  It  knowingly, 
where  the  notary  testifies  positively 
that  she  acknowledged  it.  Davis  v. 
Kelly,  62  Nebr.  642,  87  NW  347. 

76.  Drew  V.  Boutneur,  69  Wash.  610, 
126  P  947 :  Adams  v.  Smith,  11  Wyo. 
200,  221.  70  P  1048  [quot  CycJ.  

[a]  Proof  <tf  aliriiatiuwh— Where, 
after  the  death  of  an  allteed  mort- 
gagee, the  signature  was  denied  by 
the  alleged  mortgagor,  but  the  sub- 
scribing witnesses  Identified  their  slg^ 
natures,  and  the  signature  of  the  notary 
waq  established  by  several  witnesses. 
It  was  held  that  the  genuineness  of 
the  mortgage  was  not  disproved.  Cam- 
eron V.  Culkins,  44  Mich.  531,  7  NW 
157. 

[b]  Bvtdenc*  of  grantoT**  oonneo- 
tioa  with  transaotloiu — A  mortgage 
purported  to  be  signed  by  the  wife  by 
making  her  mark,  and  the  certificate  of 
acknowledgment  was  In  due  form ;  but 
she  denied  the  execution  and  testified 
that  the  Justice,  with  whom  she  was 
well  acquainted,  called  at  her  house 
and  signed  her  name  to  the  mortgage, 
and  executed  the  certificate  In  her 
presence,  but  without  addressing  her 
or  asking  her  consent  There  was 
evidence  that  she  had  taken  part  in 
the  negotiation  for  the  loan,  and  she 
admitted  being  present  with  her  hus- 
band when  the  money  was  obtained. 
It  was  held  that  the  evidence  was 
not  sufllcient  to  Impeach  the  execution 
of  the  mortgage.  Mather  v.  Jarel.  88 
Fed.  366. 

[c]  Vhowlnff  cnwtoz's  knowled^ 
of  Instrument.-— A  widower  who  was 
about  to  marry  again  conveyed  to  his 
three  children.  In  consideration  of  love 
and  affection,  land  worth  ten  thousand 
dollars  subject  to  a  life  estate  In  him- 
self and  the  payment  of  one  thousand 
dollars  to  his  intended  wife  on  his 
death.  He  afterward  duly  acknowl- 
edged the  deed,  and  a  certified  copy 
of  It  was  sent  to  his  intended  wife. 
In  a  suit  brought  by  him  to  set  aside 
the  deed  on  the  ground  of  fraud,  he 
testified  that  he  signed  and  a(dcnowl- 
edged  the  deed  supposlnK  It  to  he  a 


will.  The  three  children  and  one  other 
witness  swore  that  he  read  the  deed 
and  knew  what  It  was  when  he  signed 
it  It  was  held  that  the  evidence  did 
not  warrant  a  decree  for  the  com- 
plainant Ollphant  V.  Ltversldge,  l42 
IIL  160,  80  NB  884. 

[d]  Wbwe  original  OMd  lort^—A 
widow  brought  an  action  for  dower, 
denying  that  she  ever  Jolhed  with  her 
husband  In  acknowledging  the  deed  of 
trust  under  which  defendant  held. 
Defendant,  after  showing  that  diligent 
search  had  been  made  for  the  original 
deed  and  that  it  could  not  be  found, 
the  record  having  been  burned,  intro- 
duced an  abstract  of  title  showing  that 
the  deed  as  recorded  had  her  name  to 
it ;  also  testimony  that  the  form  of 
deed  used  was  one  which  had  the 
statutory  acknowledgment  for  both 
husband  and  wife.  The  trustee  tes- 
tified that  he  would  not  have  made 
the  sale  unless  the  deed  had  been 
acknowleded  in  the  usual  mode,  and 
It  was  shown  that  he  was  familiar 
with  such  business.  It  was.  held  that, 
twenty-eight  years  having  elapsed, 
such  evidence  was  sufficient  to  over- 
come the  denial  of  plaintiff  that  she 
ever  acknowledged  tne  deed.  Herd  el 
v.  Egan,  125  III.  298,  17  NE  709. 

77.  Wannell  v.  Kern,  67  Mo.  478 
(where  the  court  refused  to  disturb 
a  verdict  in  favor  of  the  grantor,  al- 
though the  grantor's  testimony  was 
apparently  uncorroborated  and  the 
oMcer  testified  in  support  of  the  cer- 
tificate) ;  Marden  v.  Dorthy,  12  Apn. 
Div.  188,  42  NTS  827  faff  160  N.  t. 
89,  64  NE  726,  46  LRA  694]  (where 
the  certificate  was  held  to  be  over- 
come by  the  positive  testimony  of  the 
alleged  grantor  that  she  never  ex- 
ecuted or  acknowledged  the  Instrument 
In  question,  her  testimony  tteing'  sup- 
ported only  by  the  circumstances,  In- 
ferences, and  probabilities  of  the  case). 
See  also  Swett  v.  Large,  188  Iowa  267, 
97  NW  1104  (where  the  court  bad 
that  under  the  circumstances  of  that 
case,  the  grantor's  unsupported  testi- 
mony was  insuffldent  to  overcome  the 
certificate,  but  declined  to  lay  It  down 
as  an  Invariable  rule  that  such  evi- 
dence was  always  Insufficient)  ;  Bor- 
land V.  Walrath,  S3  Iowa  180  (where 
a  finding  against  the  certificate  was 
upheld,  although  the  officer  testified 
that  It  was  not  his  practice  to  make 
such  certificates  unless  the  grantor 
actually  acknowledged  t>efore  him,  and 
several  handwriting  experts  testified 
that  In  their  opinion  the  signature  was 
genuine,  and  the  only  evidence  against 
the  certlQoate  was  that  of  the  grantor, 
although  there  was  testimony  tending 
In  a  degree  to  corroborate  her ;  the 
court,  white  not  free  from  doubts,  feel- 
ing It  "safer^p  give  credit  to  the  posi- 
tive evidence  of  a  credible  witness  than 
to  disregard  It  upon  presumptions  that 
are  not  of  the  highest  order^)  ;  Adams 
V.  Smith,  11  Wyo.  200,  222,  70  P  104! 
(where  the  court  remarked  obiter : 
"We  are  not  prepared  to  say  that  In 
every  possible  case  the  unsupported 
testimony  of  the  grantor  will  be  In*- 
BUfflclent  to  Impeach  a  oertlfloate  of 
acknowledgment ' ) . 

78.  111.— antten  v.  DIckerson,  202 
III.  872,  66  NB  1090  [aff  108  III.  A 
3611 ;  Ogden  Bldg.,  etc..  Assoc.  v 
Mensch,  196  UL  664,  68  NE  1049,  89 
AmSR  830 :  Brady  v.  Cole,  164  H]. 

46  NB  488 ;  Russell  v.  Baptist  Theo- 
logical Union,  73  111.  887 ;  Bpurgtn  v. 
Traub.  65  III.  170. 

Iowa. — Herrlck  v.  Musgrove,  67  Iowa 
S3,  24  NW  594. 

Minn, — Rogers  v.  Manley,  46  Minn. 
403.  49  NW  194. 

Ma — ^Morrlaon  t.  McKosl  11  Mo.  A. 
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port  of  his  certificate,^  and  a  fortiori  no  great 
weight  should  be  attached  to  the  officer's  testi- 
mony in  eontradietion  of  the  reeitali^  of  his 
certyieate.*' 

A  mere  inability  on  th«  ofBcer'a  part  to  T6- 
member  taking  the  acknowledgment  or  incidents 
connect^  with  the  transaction  is  not  of  course 
sufficient  to  overcome  the  recitals  of  the  certifi- 
cate." 

289]  d.  When  Oertifleato  OTeKonte^  Where, 
after  maMng  all  proper  allowanees  for  the  offiml 


knowledge  and  fidelity  of  the  officer,  and  giving 
proper  eSect  to  the  legal  presumption  that  he  did 
his  duty,  the  evidence  is  so  clear  as  to  produce  a 
moral  certainty  that  the  certificate  is  false  or  &aud- 
ulent,  it  will  be  declared  invalid.^  Reference  is 
made  in  the  note  to  a  number  of  cases  in  which  the 
evidence  adduced  has  been  held  snfflcient  to  ovar- 
eome  the  certificate." 

290]  0.  Effect  of  Impeachment.  Where  (he 
fakity  of  a  certificate  of  acknowledgment  is  estab- 
lished it  goes  for  nothing."* 


£94 ;  Rtecke  v.  Westenhoff,  10  Mo.  A. 
368  [all  86  Mo.  642]. 

Wis. — Llnde  v.  Qudden,  109  WLa. 
326,  86  NW  823. 

[a]  Xhm  CidditloiuU  tMrtlmoiiy  of 
on*  wltnMS  that  In  his  opinion  the 
grantor's  signature  is  not  in  his  hand- 
writing is  not  sufficient  to  overcome  the 
certiflcate.     Blackman  v.  Hawks,  89 

III.  5ia. 

rb]  Vtte«rMii  uid  oontradiotory 
tMtlmoBT  of  anotliar  wltiMai,  given 
nearly  three  years  after  the  acknowl- 
edgment was  taken,  corroborating  the 
testimony  of  the  grantors  <  husband 
and  wife),  was  held  not  sufllcient  to 
overcome  the  certificate.  Thompson 
V,  Southern  Bldg.,  etc.,  Aseoc,  (Tenn. 
Ch.  A.)  37  SW  704. 

[c]  A  oonfllot  botwmn  liandwrlt- 
Inr  oxport*  taken  In  connection  with 
the  positive  testimony  of  the  grantor 
vas  held  insufficient.  Bennett  v.  Bdgar, 
46  Misc.  231.  93  NYS  203.  See  also 
Tuniaon  v.  Chamblln.  88  111.  378. 

[d]  Toatlmony  m  to  tMmdnot  of 
Botary  wltli  ro«poct  to  otHor  Mkaowl- 
•dsmoikta. — A  notary's  certiflcate  of 
acknowledgment  to  a  mortKage  Is  not 
Impeached  by  the  testimony  at  the 
inortg^K>ra,  who  signed  and  delivered 
the  moTtga^,  and  received  tiie  money 
It  porported  to  secure,  that  one  of 
them  never  appeared  before  the  no- 
tary, and  by  the  testimony  of  another 

'that  he  knew  the  same  notary  had 
certified  to  other  acknowledgments 
when  the  parties  did.  not  appear  before 
him.  Western  IxHin,  ete»  Co.  v.  Waia- 
man,  SS  Wash.  844,  7S  P  70S. 

n.  Morris  v.  Sargent,  18  Iowa  90. 
See  also  Russell  v.  Mitchell,  223  III. 
438,  79  NB  141 ;  In  re  Wool,  36  Mich. 
299 :  Com.  V.  Mellet,  196  Pa.  .243,  46 
A  484. 

80l  Wilson  V.  South  Park  Comrs., 
70  IlL  46  ;  Riecke  v.  WestenhofT,  10  Mo. 
A.  358  [alT  85  Mo.  642]  ;  Pickens  v. 
Knisely,  29  W.  Va.  1.  11  SE  932,  6 
AmSR  622  ;  Winn  v.  Itzel.  126  Wis.  19, 
103  NW  220, 

"His  evidence  must  be  by  court  and 
Jury  viewed  with  suspicion."  Per 
Campbell.  J.,  In  Pickens  v.  Knisely,  29 
W.  Va.  I,  31.  11  SE  932.  6  AmSR  622. 

"It  Is  not  to  be  wondered  at  if  a 
Jury  will  refuse  to  believe  statements  of 
a  sworn  officer  tending  to  contradict 
his  former  official  certiflcate,  on '  the 
faith  of  which  Innocent  parties  have 
acquired  property  rights.  Riecke  v. 
Westenhoff.  10  Mo.  A.  368  [aft  85 
Mo.  642]. 

[a}  <^  tue  abtance  of  a  satlafao- 
toiy  axplanatlcm  by  the  officer  showing 
that  the  official  certlflcate,  though  mis- 
taken, was  honestly  made  at  the  time 
(and  there  was  no  such  testimony 
here),  such  testimony  should  receive 
little  weight."  Winn  v.  Itsel,  126  Wis. 
19.  26,  103  XW  320. 

rb]  WlMM  a  notary  oalled  In  nip- 
Bort  of  a  certlflcate  testified  that  all 
Its  recitals  were  true.  It  was  held  that 
the  fact  that  his  oral  testimony  con- 
tradicted the  certlflcate  In  some  par- 
ticulars was  not  sufflctent  to  overcome 
the  certlflcate,  the  court  saying :  "The 
flckle  recollertlon  of  a  witness,  after 
nich  a  period  of  time,  is  not  entitled 
to  any  greater  weight  than  his  certlfl- 
cate, under  seat,  given  at  the  time  of 
the  occurrence."  Musgrove  v.  Waltz, 
14  Nev.  77,  79. 

[c]  Bsnlal  tliat  aaal  was  alBaced^ 
Where  a  mortgage  bore  the  notarial 
seal  and  sigBature  of  a  a.  but  a  a 


testlfled  that,  to  the  best  of  his  recol- 
lection, he  never  affixed  his  seal  to  It, 
and  that  he  believed  himself  to  have 
been  the  only  S.  S.,  notary,  in  Cin- 
cinnati, it  was  held  that  the  seal  prima 
facie  proved  Itself,  and  that  the  pre- 
sumption In  favor  of  the  deed  was 
not  rebutted.  Wright  v.  Bundy,  11  Xnd. 
398. 

si.  U.  S. — Pierce  v.  Feagans,  39 
Fed.  587. 

Iowa. — Morris  v.  Sargent,  18  Iowa  90. 
N,  J. — Tooker  v.  Sloan,  30  N.  J.  Eq. 
394. 

Oh. — Ford  v.  Osborne,  46  Oh.  St.  1, 
12  NE  626. 

Ont, — Romanes  v.  Fraser,  16  Grant 
Ch.  (U.  C.)  97  [aft  reh  17  Grant  Ch. 
2673. 

See  also  Wright  v.  Bundy,  11  Ind. 
398 ;  Taylor  v.  Sllliman,  49  Tex.  Civ. 
A.  286,  108  SW  1011. 

[a]  Vuoeztalnty  to  Identity  of 
grantor.— Where  the  officer  testlfled 
that  he  was  not  certain  that  the  per^ 
son  m  whose  name  a  deed  was  executed 
was  the  same  whose  acknowledgment 
he  took,  and  that  he  thought  acknowl- 
edger was  a  smaller  person.  It  was 
held  not  to  be  sufficient  to  overcome 
his  certlflcate  made  at  the  tlme^  es- 

fieclally  where  possession  had  been 
mmedlately  afterward  delivered  to  the 
grantee  without  objection.  Sisters  of 
Loretto  v.  Catholic  Bishop,  86  DL  171. 

[b]  Vo  MooUMttioa  <a  married 
woman's  wnwnlnatloa^Where.  after 
the  death  of  one  of  the  justices  who 
took  a  married  woman's  acknowledg- 
ment, the  other,  an  old  man  of  seventy- 
three,  gave  evidence  that  he  did  not 
recollect  and  did  not  believe  that  the 
wife  was  examined  as  the  certlflcate 
stated,  the  court  gave  credit  to  the 
certlflcate  notwithstanding  the  evi- 
dence. Romanes  v.  F^aer,  16  Grant 
Ch    (U.  C.)  97  [aff  reh  17  Grant  Ch. 

aa*.    Ill — Myera  v.  Parks,  95  HI.  408. 
Ky. — Hughes  v.  Coleman,  10  JBush 
246. 

Mich. — Metropolitan  Lumber  Co.  v. 
McColeman.  140  Mich.  833,  103  NW  809, 

N.  Y. — Hollohan  v.  Rempe,  141  App. 
r>lv.  71,  125  NYS  760;  Marden  v. 
Dorthy,  12  App.  Dlv.  188,  42  NYS 
827  [afl  160  N.  T.  39,  54  NB  726,  46 
LRA  6941. 

Oh. — Williamson  v.  Carskadden,  36 
Oh.  St  664 ;  Feagles  v.  Tanner.  20  Oh. 
Cir.  Ct.  86,  11  Oh.  CIr.  Dec.  172. 

Pa. — Lowen's  Est.,  31  Flttsbl-egJNS 
275. 

83.  U.  S.— Paxton  v.  Marshall,  18 
Fed.  361  [aff  124  U.  S.  552,  8  SCt  592, 
31  Li.  ed.  518]  (evidence  of  five  wit- 
nesses, two  of  whom  were  physicians, 
that  on  the  day  an  acknowledgment 
to  a  deed  is  alleged  to  have  been  taken 
the  grantor  was  sick  in  bed  and  was 
subjected  to  a  surgical  operation). 

Ala. — Bamett  v.  Proakauer,  62  Ala. 
486. 

Ida. — Northwestern,  etc..  Hypotheek 
Bank  v.  Rauch,  G  Ida.  752,  61  p  764. 

111. — Lewis  V,  McGrath,  191  111,  401, 
61  NE  135  (uncontradicted  testi- 
mony of  three  witnesses,  two  of  them 
disinterested,  that,  at  the  time  the  ac- 
knowledgment was  claimed  to  have 
been  made,  one  or  the  other  of  them 
was  always  present  In  the  room  where 
the  alleged  grantor  was  lying  ill,  and 
that  the  notary  never  came  into  the 
room  during  such  period  and  no  paper 
was  presented  to  the  grantor  for  her 
signature  or  admowledgment)  ;  Myers 


V.  Parks.  96  HI.  408  (where  the  officer's 
testimony  In  support  of  the  certlflcate 
was  "not  satisfactory  In  manner  or 
matter,"  and  it  was  shown  that  the 
alleged  grantor,  a  married  woman,  liad 
positively  refused  to  acknowledge  the 
Instrument,  and  that,  although  she 
could  write,  the  Instrument  was  signed 
by  'a  mark)  ;  Lowell  v.  Wren,  80  111. 
238  (testimony  of  a  married  woman 
that  she  never  acknowledged  a  certain 
trust  deed,  that  she  was  not  able  to 
read,  that  her  husband  brought  her  a 
paper  and  she  then  made  her  mark, 
and  that  no  one  ieked  her  anything 
about  it,  such  testimony  being  Cully 
corroborated  by  the  testimony  of  her 
husband  and  three  disinterested  wit- 
nesses) :  Columbian  Bldg.,  etc..  Assoc. 
V.  Leeds,  128  111.  A.  195. 

Iowa. — Currier  v.  Clark,  145  Iowa 
613,  124  NW  622 ;  Borland  v.  W^rath. 
33  lowanSO. 

Mich. — Saginaw  Bldg.,  etc.,  Assoc  v. 
Tennant.  lU  Mich.  616,  8»  NW  1118 : 
Camp  V.  Cari>enter,  62  Mich.  875,  18 
NW  113. 

Mo. — Comings  V.  Leedy,  114  Mo.  464. 
21  SW  804 ;  WanneU  v.  Kem.  67  Mo. 
478. 

N.  T. — Hollohan  v.  Rempe,  141  App. 
Dlv.  71,  126  NYS  760  [rev  66  Misc. 
27,  120  NYS  9011;  Marden  v,  Dorthy, 
12  App.  Dlv.  188,  42  NYS  827  [aff  160 
N.  Y.  89,  54  NB  726,  46  LRA  694] 
(proof  that  the  «rantor  signed  her 
name  without  knowing  that  the  paper 
was  a  deed,  and  without  intending  to 
convey  her  property ;  that  the  com- 
missioner's signature  to  the  certlflcate 
was  obtained  without  actual  acknowl- 
edgment by  the  grantor ;  and  that 
neither  the  grantor  nor  grantee  knew 
of  the  existence  of  the  deed  for  over 
two  years  after  Its  date). 

Oh. — Feagles  v.  Tanner,  20  Oh.  Cir. 
Ct.  86,  11  Oh.  Cir.  Dec.  172  (where  a 
comparison  of  handwriting  made  it 
appear  that  the  signature  to  the  ac- 
knowledgment was  a  forgery,  and  no 
evidence  was  Introduced  In  support  of 
the  certlflcate). 

Tex. — Norton  v.  Davis,  83  Tex.  82, 
18  SW  430;  Wiley  v.  Prince,  21  Tex. 
637. 

W.  Va. — Pickens  v.  Knisely,  29  W. 
Va  1,  11  SE  932,  6  AmSR  622. 

Wis.— Halt  v,  Houle.  19  Wis.  472 
(positive  testimony  of  the  grantor 
that  she  did  not  acknowledge,  taken 
together  with  the  facts  that  the  certifi- 
cate iKtre  unexplained  alterations  in  a 
strange  hand  so  as  to  make  It  include 
the  wife,  and  that  the  officer  did  not 
remember  whether  or  not  he  had  taken 
the  acknowledgnient) . 
See  Garth  v.  Fort,  16  Lea  (Tenn.)  683. 

Vor  Ulnstrative  oasss  of  sTlMnos 
iMid  bunfllolent  to  ovexooBM  tbm  oar- 
tUloate  see  supra  !  284. 

[a]  Showing  lack  of  authority  In 
oflioer.— Where  a  deed  purported  to  be 
acknowledged  before  a  Justice  of  the 
peace  In  the  city  of  New  York  In  1835, 
It  was  held  that  proof  made  by  a 
party  claiming  adversely  to  such  deed, 
that  by  the  taws  of  New  York,  in  1828, 
Justices  of  the  peace  had  no  authority 
to  take  acknowledgments  of  deeds,  and 
that  In  1840  the  legislature  of  that 
state  conferred  such  authority  upon 
such  offlcers,  created  a  presumption 
that  they  did  not  possess  it  in  1836 
sufficient  to  overcome  the  certificate. 
Eaton  V.  Woydt,  32  Wis.  277. 

St.  Loud«i  V.  Blythe,  27  Pa.  22, 
67  AmD  442. 
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[§§  291-294 


ZIX.   DEOLABINO   ON  INSTBUHENT 


291]  A.  Necessity  for  Alleging  Acknowledg- 
ment. Where  the  acknowledgment  is  not  an  essen- 
tial part  of  an  instrument,  a  pleading  which  declares 
on  snch  instrument,  alleging  its  due  execution,  is 
not  insufficient  on  demurrer  because  it  fails  to  al- 
lege  that  it  was  acknowledged.^  But  where,  as  in 
the  ease  of  a  married  woman's  deed,  the  acknowl- 
edgment is  made  essential  to  the  operative  force 
of  the  instrument,  a  pleading  which  sets  up 
euch  instrument  without  ailing  that  the  grantor 
made  the  required  acknowledgment  is  ^d  on 
demurrer," 


[$  292]  B.  Snfficidncy  of  AllegatloiL  An  auc- 
tion that  the  instrument  was  "duly  acknowlet^ed " 
is  sufficient  to  show  that  it  was  acknowledged  in 
the  manner  prescribed  by  law,  and  the  particulars 
of  the  acknowledgment  need  not  be  set  out."'^  And 
an  allegation  that  the  instrument  was  recorded  has 
been  held  to  carry  with  it  the  presumption  that  it 
was  acknowledged  where  acknowledgment  is  a  pre- 
requisite to  recording.^ 

"Duly  acknowledged."  An  allegation  that  the 
instrument  was  "duly  acknowledged"  is  snffieient 
as  against  a  demurrer. 


XZ.  LIABIUTT  OF  OmCEB  FOB  MAElNa  FALSE  OEBTIFIOATE 


293]  A;  Where  Act  Oormpt  or  WantoiL  Re- 
gardless of  whether  the  taking  of  an  acknowledg- 
ment be  considered  a  ministerial  or  a  j  udicial 
act,*"  if  an  officer  corruptly  or  wantonly  makes  a 
false  certificate  that  a  person  has  appeared  before 
him  and  made  ait  acknowledgment,  no  such  acknowl- 
edgment havings  in  fact  been  made,  he  and  his 
official  bond  may  be  held  liable  to  respond  for  all 
damages  proximately  caused  by  the  false  certificate,*' 
and  the  same  rule  applies  where  an  officer  certifies 
an  acknowledgment  without  any  satisfactory  proof 


of  the  identity  of  the  person  by  whom  it  is  made." 

[$  294]  B.  Where  Act  Merely  NegUgent^l.  In 
QeneraL  Where  the  taking  of  an  acknowledgment  is 
held  to  be  a  judicial  act,°^  the  officer  cannot  be  held 
liable  for  mere  inadvertent  or  negligent  mistakes 
made  in  good  faith,  and  without  corrupt  motives 
or  wanton  disregard  of  his  du^."  But  where  the 
act  is  deemed  to  be  ministerial^  the  officer  and  his 
bond  are  liable  for  his  negligent  mistakes  even 
though  he  has  acted  in  good  faith,  if  he  has  not 
exercised  the  required  degree  of  care  and  diligence." 


88.  Hunger  v.  Baldiidge,  41  Kan. 
236,  21  P  159,  13  AmSR  273 ;  Laurent 
V.  Lannln^.  32  Or.  11,  61  P  8u. 

[a]  Wftnt  of  aokuowledfrsMiit  mat- 
tor  of  dcfuiM. — In  an  action  to  fore- 
close a  mortgage,  failure  of  the 
complaint — alleging  that  the  mortgage 
had  been  duly  executed  and  recorded, 
and  setting  out  a  copy  thereof,  which 
did  not  show  any  certificate  of  acknowl- 
edgment— to  allege  that  It  had  been 
acknowledged,  does  not  render  it  bad 
on  demurrer.  The  want  of  acknowledg- 
ment. If  any,  ahould  be  set  up  afflrma- 
Uvely  as  a  defense.  Sturgeon  v. 
Daviess  County,  66  Ind.  202. 

[b]  In  a  salt  to  reform  and  for** 
olOM  a  vwTigug;  an  allegation  In  the 
complaint  that  the  mortgagors  made, 
executed,  and  delivered  the  mortgage 
was  broad  enough  to  include  the  sign- 
ing, sealing,  attestation,  and  acknowl- 
edgment. Laurent  v.  Lftnnlng,  32  Or, 
11,  51  P  80. 

[c]  After  Judgment  on  a  mort- 
rHTO*  its  execution  in  due  form  of  law 
IB  a  matter  adjudicated,  and  It  Is  not 
necessary  to  recite  the  acknowledgment 
In  a  scire  facias.  Miner  v.  Oraham, 
24  Pa.  491.  . 

[d]  An  admission  In  tha  angwm 
that  the  Instrument  was  "executed" 
amounts  to  an  admission  that  It  was 
acknowledged.  If  acknowledgment  Is 
part  of  the  execution,  but  not  if  the 
acknowledgment  Is  not  part  of  the 
execution.  Solt  v.  Anderson,  67  Nebr. 
108,  9S  NW  206. 

88.  TulhlU  v.  Townley,  1  N.  J.  L. 
242  ;  Cross  v.  Everts,  28  Tex.  523 
(where  the  Instrument  sought  to  be 
enforced  was  an  agreement  by  husliand 
and  wife  to  convey  their  homestead)  ; 
Nichols  V.  Gordon,  25  Tex.  SuppL  109. 

[a]  la  oaiifonila  the  rule  seems 
to  be  otherwise.  Banbury  v.  Arnold, 
91  Cal.  606,  27  P  934  (where  It  was 
held  that  the  fact  that  a  married 
woman's  contract  for  the  sale  of  land, 
as  set  out  in  ber  cnnplalnt  In  an 
action  for  Its  enforcement,  contained 
no  certificate  of  acknowledgment,  did 
not  make  It  appear  to  have  been  un- 
acknowledged, and  control  allegations 
that  she  "entered  into  a  contract  with 
defendant,"  whereby  she  "agreed  to 
^cll  to  defendant,"  and  "said  defend- 
ant agreed  to  purchase")  ;  Joseph  v. 
Dougherty.  60  Cal.  368,  360  (where  the 
court  said  :  "Until  acknowledged  It  Is 
not  executed,  but  when  executed  It  Is 
acknowledged ;  for  when  It  is  said  that 
an  Instrument  Is  'executed'  every  act 
Is  Imported  which  was  requisite  to 


make  It  operative  and  effective")  ; 
Kays  V.  Phelan,  19  Cat.  128  (where  a 
complaint  alleging  merely  the  signing 
and  delivery  of  a  deed  by  a  married 
woman  was  held  good  as  against  a 
demurrer). 

[bl  A  plM  In  an  aotton  of  dowar 
setting  up  that  the  demandant  and 
her  husband  had  conveyed  the  estate 
was  held  bad  on  demurrer  for  not 
averring  that  the  wife  had  acknowl- 
edged the  conveyance.  TuthlU  v. 
Townley,  1  N.  J.  I..  242. 

87.  Livingston  v.  Jones,  Harr. 
(Mich.)  165;  Byrne  V.  Taylor,  46 
Miss.  96;  Roy  v.  Bremond,  22  Tex. 
626. 

[a]  Bemnrrer— Vailiure  to  aimsiUI 
copy  of  Isstmmeut. — Where,  m  a 
suit  against  husband  and  wife  to 
foreclose  a  mortgage,  the  bill  averred 
that  defendants  made,  executed,  ac- 
knowledged, and  delivered  the  mort- 
gage to  the  complainant,  but  no  copy 
of  the  mortgage  was  attached  to  tne 
bill,  it  was  held  that  a  demurrer  to 
the  bill  did  not  raise  objections  to  the 
sufficiency  of  the  certificate  of  ac- 
knowledgment appended  to  the  mort- 
gage.   Mills  V.  Angela,  1  Colo.  334. 

nD]  Lag«Ut7  of  registration  not 
ralBsd  by  demnrrer, — ^where  a  peti- 
tion to  enforce  the  Hen  of  a  recorded 
deed  to  "Fayette  Mauxy,"  as  trustee, 
showed  that  the  deed  was  acknowl- 
edged before  "P.  Mauzy,  clerk,'"  the 
question  whether  the  deed  was  illegal- 
ly admitted  to  record  because  of  the 
identity  of  the  trustee  and  the  clerk 
was  not  raised  by  demurrer  since  It 
was  not  to  be  assumed  that  the  of- 
ficer was  guilty  of  improper  conduct. 
Bell  T.  Wood,  94  Va.  677,  27  SB  604. 

88.  Sturgeon  v.  Daviess  County,  66 
Ind.  302  (where  it  was  said  that  it  In 
fact  the  Instrument  was  not  acknowl- 
edged before  It  was  recorded,  that 
was  a  matter  to  be  set  up  tn  defense). 

88.  Vatnrs  of  aot — ^Jndlclal  ox  nla- 
Istorlal  see  supra  SI  124,  126. 

90.  Crosthwalt  v.  Pitts,  139  Ala. 
421,  36  8  83;  McL.endon  v.  American 
Freehold  Land  Mortg.  Co.,  119  Ala. 
B18.  24  S  721;  Peo.  v.  Butler.  74  Mich. 
643.  42  NW  273;  Peo.  v.  Colby,  39 
Mich.  456.  See  also  Lesser  v.  Wun- 
der,  9  NTWklyDig  56;  Com.  V.  Barrett, 
6  WklyNC  (Pa.)  385. 

[al  Tslse  oertliloate  a  forgery. — 
"A  false  certificate  of  an  acknowledg- 
ing officer  to  an  instrument  pur- 
porting to  be  a  deed,  that  the  same 
was  acknowledged  by  a  par^  there- 
to, is  forgery  under  seetlon  610  of  the 


Penal  Code,  and  while  the  absence  of 
knowledge  or  a  criminal  intent  on  the 

?art  of  the  officer  would  absolve  him 
rom  liability,  yet  that  circumstance 
cannot,  of  course,  change  the  char- 
acter of  the  Instrument  of  which  the 
certificate  is  an  essential  part,  or 
make  it  any  the  less  a  forgery."  Per 
O'Brien,  J.,  in  Harden  v.  Dorthy,  160 
N.  T.  39,  66,  64  NB  726.  46  LRA  694. 

91.   See  In  re  H          C  ,  Jr^ 

81  N.  J.  Eg.  8,  16,  86  A  ttt  [olt  Cycl. 
99.   Bee  supra  I  124. 

93.  Com.  V.  Haines,  97  Pa.  £28,  39 
AmR  805;  Henderson  t.  Smith,  28  W. 
Va.  829,  53  AmR  139. 

J a]  la  Oallforala  the  provision  of 
.  Code  g  801.  that  a  notary  and 
his  sureties  are  liable  for  damages 
from  his  official  misconduct  or  neglect 
sets  at  re%t  the  contention  that  th« 
notary  Is  not  liable  for  mere  negli- 
gence because  he  acts  Judicially  In 
taking  an  acknowledgment.  Joost  v. 
Craig,  131  Cal.  604,  63  P  840.  83 
AmSR  874  and  note.  See  also  Hatton 
V.  Holmes.  97  Cal.  208,  81  P  113. 

94.  See  supra  t  125. 

98.  III.— Bartels  v.  Peo.,  1B2  111. 
567,  38  NE  898  [atC  45  111.  A.  306]; 
Peo.  v.  BartelB,  138  lit.  322,  27  MB 
1091  [rev  88  111.  A.  428];  Peo.  v.  Ham- 
ilton, 17  111.  A.  699. 

Iowa.— Wilson  v.  Grlbben,  152  Iowa 
379,  132  KW  849. 

Ky. — Com.  v.  Johnson.  123  Ky.  437, 
96  SW  801.  29  KyL.  897,  124  AmSR 
368,  13  AnnCas  716  and  note:  Sam- 
uels V.  Brand,  119  Ky.  13,  82  SW 
977,  26  KyL  943. 

Minn.— Barnard  v.  Bchuler,  100 
Minn.  289.  110  NW  966. 

Mo. — State  v.  Ryland,  168  Mo.  280, 
63  SW  819;  State  v.  Hallen,  166  Mo. 
A.  422,  146  SW  1171;  State  v.  Qrun- 
don,  90  Mo.  A.  266;  State  v.  Balmer, 
77  Mo.  A.  463;  State  v.  Plass,  68  Mo. 
A.  148;  State  v.  Meyer,  2  Mo.  A.  413. 

The  making  of  a  eertllleate  of  ac- 
knowledgment Is  "an  official  act,  such 
an  one  as  business  men  every  day 
and  everywhere  must  rely  upon  in 
the  transactions  of  their  business, 
and  they  are  not  required  to  doubt  the 
truth  of  such  certificate  and  go  out 
to  verify  It,  before  acting  on  It;  on 
the  contrary  the  law  makes  a  notary's 
certificate  evidence  of  the  fact  con- 
tained in  It,  and  If  It  turns  out  to  be 
false,  the  notary — not  his  confiding 
victim — should  suffer  the  conse- 
quences." Per  Bland,  J.,  In  State  v. 
Balmer,  17  Mo.  A.  488.  473. 

[a]  A  pmOinfr  Ss  wtHMI  ta  Mly 


Digitized 


id  byCoogle 


}§  295-298] 


ACKNOWLEDGMENTa 


[IC.J.]  903 


295]  2.  Degree  of  Oure  and  Diligence  Ee- 
qnired.  Where  there  is  no  atatate  prescribing  the 
manner  in  which  the  officer  Bhall  ascertain  the 
acknowledger's  identity,  he  is  held  to  the  care  and 
diligence  of  a  reasonably  prudent  man;°"  but  he  is 
not  an  insurer  of  the  truth  of  bis  recitals."  Where, 
bowever,  it  is  prescribed  by  statute  that  if  the  of- 
ficer does  not  personally  know  the  acknowledger 
to  be  the  person  described  in  the  instrument,  his 
identity  must  be  established  by  sworn  witnesses^ 
the  officer  acts  at  his  peril  in  making  the  certificate 
on  the  strength  of  a  mere  introduction  or  anything 
short  of  the  evidence  required  by  the  statute." 

The  officer  is  not  ohliged  to  ascertain  that  the 
person  acknowledging  haa  title  to  the  property  con- 
veyed, but  on  proof  that  the  person  who  acknowl- 
edged was  not  the  owner  of  the  property  it  devolves 
on  the  officer  to  establish  that  the  person  wbo  ac- 
knowledged was  actually  named  as  stated  and  other- 
wise answered  the  description  in  the  instrument." 

[$  296]  0.  Who  May  Eecover.  In  the  absence 
of  any  statnte  to  the  contrary  the  right  of  action  ex- 
tends only  to  the  person  taking  directly  under  the 


with  absolute  confidence  on  the  county 
clerk's  certificate  of  acknowledgment, 
and  buy  without  fear  of  losing  hla 
property.  Samuels  v.  Brand,  119  Ky. 
13,  82  SW  977,  26  KyL  943.  See  also 
State  V.  Balmer,  77  Mo.  A..  463. 

[b]  UnOvr  Um  lovnb  statnte,  the 
officer  Is  liable  only  where  the  mla- 
statement  was  "knowingly"  ntade. 
Browne  v.  Dolan.  68  Iowa  645,  27  NW 
T9S:  Scotten  v.  Fegan,  62  Iowa  2S6, 
17  NW  491. 

[c]  TTnAMf  th*  Oallfonla  «tatnt» 
a  notary's  official  bond  Is  made  liable 
for  his  "otncial  misconduct  or  neg- 
lect," and  under  this  the  bond  is  liable 
for  damages  caused  by  the  certificate 
being  false  (Joost  v.  Craig.  131  Cal. 
504.  63  P  840,  82  AmSR  374  and  note; 
Heldt  V.  Minor,  113  Cal.  386,  45  P  700; 
Homan  v.  Wayer,  9  Cal.  A.  123,  98  P 
88)  or  defective  (Fogarty  v.  Flnlay, 
10  Cal.  239.  70  AmD  714).  See  also 
UcAlllflter  V.  Clement,  75  CaL  182,  16 
P  776. 

fdj    OstlMloH   to   Stat*  xaatnial 

fM>t.->*A  notary  who  omits  to  state 
In  his  certificate  that  the  party  ac- 
knowledging was  known  to  him  or 
identified  Is  guilty  of  gross  and  cul- 
pable negligence,  and  is  liable  on  his 
official  bond  to  the  party  injured  for 
all  damages  resulting  from  such  neg- 
ligence. Fogarty  v.  Pinlay,  10  Cal. 
239.  70  Aml>  714. 

96.  Com.  V.  Johnson.  123  Ky.  437, 
»C  SW  801.  29  Kyi.  897,  124  AmSR 
368,  13  AnnCas  716;  Barnard  v.  Schu- 
ler,  100  Minn.  28S,  110  NW  986. 

[a]  »allaao  on  an  Introdvctloii 
is  not  such  case  as  will  relieve  from 
liability.  Barnard  v.  Schuler,  100 
Ulnn.  280,  110  KW  966.  But  compare 
Com.  V.  Johnson,  123  Ky.  437.  96  SW 
801,  29  KyL  879,  124  AmSR  868  and 
note,  13  AnnCaa  716  and  note. 

[b]  Bvdsii  of  proof  and  erUmoe 
as  to  dUlffnoa^— In  an  action  on  the 
official  bond  of  a  county  clerk  for 
damages  occasioned  by  a-  false  certifi- 
cate of  acknowledgment^  eridenee 
that  the  deputy  clerk  took  the  ac< 
knowledgment  of  an  impostor  made 
a  prima  facie  case  of  negligence,  cast- 
ing on  the  clerk  the  burden  of  show- 
ing that  his  deputy  In  taking  the 
acknowledgment  used  care  and  dili- 
gence to  prevent  the  fraud.  In  such 
case  evidence  that  the  impostor  whose 
acknowledgment  was  taken  was  Intro- 
duced to  the  deputy  by  a  reputable 
tnuiness  man,  who  attested  the  signa- 
ture of  the  person  whose  acknowledg- 
ment purported  to  be  taken,  was  com- 
petent to  show  the  clerk's  diligence, 
but  whether  it  was  sufficient  to  over- 
coms  the  prima  ifaole  case  was  for 
the  jiiir*  Com.  t.  Johnson,  128  Ky. 


437,  96  SW  801,  29  KyL  897,  124 
AmSR  368,  13  AnnCas  716. 

97.  Com.  V.  Johnson,  123  Ky.  437, 
96  SW  801,  29  KyL  897.  124  AmSR 
368,  13  AnnCas  716. 

"A  notary  public  or  other  officer  In 
taking  an  acknowledgment  may  be 
deceived,  no  matter  how  careful  he 
may  be  in  Investigating  the  identity 
of  a  party  who  represents  himself  to 
be  the  person  described  In  and  who 
executed  the  Instrument:  and  to  hold 
the  officer  In  such  cases  absolutely 
liable  In  case  It  should  afterwards 
appear  that  he  was  mistaken  and  his 
certificate  was  In  fact  untrue  Is  too 
rigid  a  rule  to  be  practical  or  Just." 
Barnard  v.  Schuler,  100  Minn.  289, 
291,  110  NW  966. 

9&  Joost  V.  Craig,  131  Cal.  504.  63 
P  840,  82  AmSR  374  and  note;  Hatton 
V.  Holmes,  97  Cal.  208,  81  P  1181; 
Homan  v.  Wayer,  9  Cal.  A.  128,  98 
P  80;  Peo.  V.  Bartela,  138  III.  322,  27 
NE  1091  trev  S8  III.  A.  428];  Bartels 
V.  Peo.,  46  m.  A.  SOS  [aft  152  111.  557, 
88  NB  8981;  State  v.  Ryland,  163  Mo. 
280,  63  SW  819;  State  v.  Gnindon,  90 
Ho.  A  266;  State  v.  Balmer,  77  Mo. 
A.  463;  State  v.  Plass,  58  Mo.  A.  148; 
State  V.  Meyer.  2  Mo.  A.  418. 

"Every  one  knows  that  two  inti- 
mate friends,  who  have  known  each 
other  from  childhood  to  mature  age, 
living  In  the  same  neighborhood  all 
that  time,  may.  In  the  fullest  and 
most  unreserved  sense,  be  said  to 
have  such  'personal  knowledge'  of 
each  other.  But,  If  a  stranger  ne  in- 
troduced by  a  respectable  person  Into 
any  company.  It  fs  generally  safe  to 
assume  that  he  Is  what  he  professes 
to  be,  although  the  person  making 
the  assumption  has  nothing  for  It 
but  his  reliance  in  the  habits  of  ac- 
curacy of  the  Introducer,  wbo.  In  his 
turn,  may  be  relying  on  similar  habits 
In  some  one  else,  on  whose  Informa- 
tion he  has  made  the  last  introduc- 
tion. It  Is  obvious  that,  when  an 
officer  taking  an  acknowledgment  and 
making  a  certificate  assumes  any 
such  fact,  he  does  It  at  bis  own  risk. 
The  law  warns  him.  when  he  has 
not  'personal  knowledge'  of  his  own, 
to  resort  to  c«rtain  observances  which 
the  law  supposes  to  be  sufficient  In 
practice  to  prevent  Imposition.  The 
very  lowest  of  these  observances  Is 
proof  by  two  witnesses  who  possess 
such  personal  knowledge  of  the  iden- 
tity of  the  cognlzor  with  the  grantor; 
for  the  statute  says,  cautiously,  "at 
least  two  credible  witnesses.'  Hence 
we  see  that,  in  a  case  of  any  doubt. 
It  Is  not  only  permissible,  but  im- 
perative, that  the  number  of  wit- 
nesses should  be  Increased;  that,  not 
only  their  number,  but  thsir  credit. 


conveyance  and  does  not  pass  to  a  subsequent 
grantee.^  But  under  some  statutes  the  officer  is 
liable  to  all  persons  damaged  by  reason  oil  sueh  false 

certificate." 

297]   D.  Wlien  Cause  of  Action  Accroes.  It 

has  been  held  that  the  cause  of  action  accrues  at 
the  time  the  certificate  is  made,  and  the  statute  of 
limitations  begins  to  run  at  that  time.*  But  in  a 
case  where  the  notary  fraudulently  concealed  the 
making  of  tbe  false  certificate,  it  was  held  that  the 
statute  of  limitations  did  not  begin  to  run  until  the 
discovery  of  tbe  fraud,  or  until  such  time  aa  an 
ordinarily  prudent  man,  by  proper  diligence,  ^onld 
have  discovered  it.* 

[$  298]  E.  Defenses.  The  officer's  liability  for 
a  false  certificate  is  not  affected  by  the  fact  that 
the  title  to  the  land  stood  in  an  assumed  name/  or 
that  the  mortgagee  might  have  redeemed  a  prior 
mortgage  and  thus  reduced  his  damages.*  Where 
tbe  sole  proximate  cause  of  the  loss  is  somethii^ 
other  than  the  act  of  the  officer,  not  even  nominal 
damages  ean  be  recovered  on  the  officer's  bond;^ 
but  the  f^et  that  others  have  contributed  to  bring 

must  he  looked  to  by  the  officer;  that, 
as  their  testimony  la  to  be  taken, 
they  must  be  sworn;  and  that,  to  se- 
cure them  for  future  reference,  their 
names  and  places  of  residence  must 
be  stated  In  the  certificate."  State  v. 
Meyer,  2  Mo.  A.  413,  420  [quot  State 
V.  Balmer,  77  Mo.  A.  463,  472,  and 
appr  State  v.  Plass.  68  Mo.  A.  1481. 

[a]  Kaowledgs  that  the  aoknowl- 
•Oger  has  ths  same  name  as  the  per- 
son described  In  the  Instrument  Is  not 
sufficient.  The  officer  must  know 
him  to  be  the  same  person.  Joost  v. 
Craig,  131  Cal.  504,  63  P  840,  82  AmSR 
374.  See  also  State  v.  Ryland,  163  Mo. 
280,  63  SW  819  [rev  72  l^o.  A.  468] 
(holding  that  a  person  suing  on  the 
officer's  bond  does  not  have  to  prove 
that  thp  acknowledger's  name  was 
not  that  stated  in  the  certificate,  but 
need  show  only  that  the  person  de- 
scribed in  the  Instrument  as  grantor 
did  not  in  fact  acknowledge  U). 
99.    State  v.  Thompsont  81  Mo.  A. 

54 

[a]_  OffiotT  not  Uabla  wlists  aaiM 


of  aoknowlaOMr  mus  as  nantoc^ 

Where  an  action  was  brought  on  the 
official  bond  of  a  notary  beoause  of 
an  alleged  false  certificate  of  ac- 
knowledgment wherein  the  notai^ 
recited  that  the  person  who  acknowl- 
edged the  Instrument  was  personally 
known  to  him  to  be  R.  H.  S.,  and  the 
same  R.  H.  S.  who  executed  the  in- 
strument, and  there  was  evidence  to 
show  that  the  land  described  In  the 
Instrument  did  belong  to  one  R.  H.  S., 
but  he  was  not  the  same  R.  H.  S.  who 
executed  the  Instrument,  but  there 
was  no  direct  evidence  or  circum- 
stances tending  to  show  that  the  name 
of  the  person  who  signed  the  mort- 
gage was  not  R.  H.  S.,  it  was  held 
that  there  was  a  failure  of  proof  which 
would  prevent  plaintiff  from  recover- 
ing. State  V.  Ryland.  72  Mo.  A.  468 
[rev  on  other  grounds  163  Ma  880, 
63  SW  819]. 

1.  Ware  v.  Brown,  29  P.  Cas.  No. 
17,170,  2  Bond  267. 

3.  Joost  V.  Craig,  131  Cal.  604,  68 
P  840,  82  AmSR  374;  Homan  v.  Wayer, 
9  Cal.  A  123.  98  P  80;  State  T.  Heyer, 
2  Mo.  A.  413. 

8.  Bartlett  v.  BuUene,  S3  Kan.  606 
(holding  that  the  action  was  barred 
after  the  lapse  of  three  years). 

4,  State  V.  Hawkins,  103  Mo.  A 
251.  77  SW  98. 

B.  Homan  v.  Wayer,  9  Cal.  A.  123, 
128,  98  P  80  (where  it  was  said:  "A 
deed  in  this  name  conveyed  as  good 
title  as  if  the  property  had  stood  in 
the  real  name  of  the  party"). 

6.  Peo.  v.  Colby,  39  Mich.  456. 

7.  McAllister  v.  Clement,  75  Cal. 
its,  16  P  775. 
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abont  the  conditions  from  vhieh  plaintiff's  loss 
arose  does  not  relieve  the  officer  &om  liability  if 
plaintiff  relied  on  the  false  certificate  in  paying  out 
his  money.*  The  fact  that  the  certificate  was  not 
made  until  after  an  assignment  of  the  mortgage 
purporting  to  be  acknowledged  doed  not  affect  the 
officer's  liability  to  the  assignee  if  it  was  made 
before  the  mortgage  was  recorded."  Where  no  loss 
has  been  sustained  because  of  the  false  certificate, 
there  can  be  no  recovery  of  damages  therefor." 

[i  299]  P.  Pleading.  A  petition  which  alleged 
that  the  certificate  was  false  has  been  held  sufficient, 
although  it  did  not  allege  that  the  officer  acted  cor- 
ruptly, carelessly,  or  negligently;^^  but  an  averment 


that  a  notary  "falsely  executed  and  issued  his 
certificate"  has  been  held  not  sufficient  to  accuse 
him  of  having  acted  in  bad  faith,  under  a  statute 
providing  that  an  officer  who  "knowingly  misstates 
a  material  fact"  in  his  certificate  should  be  liable 
for  damages.'^  In  a  penal  action  against  a  clerk  for 
falsely  certifying  an  acknowledgment,  the  particu- 
lar part  of  the  certificate  or  the  particular  fact 
therein  stated  which  it  is  claimed  the  clerk  knew 
to  be  false  should  be  particularly  set  out  in  the 
declaration." 

[$  300]  a.  Extent  of  Liabilitr.  The  liabiHty 
extends  only  to  such  damages  as  were  proxinoately 
caused  by  the  false  or  defective  certificate." 


A  OOELO  USQUE  AD  OENTBUH.' 

A  OOMMDMI  OBBEBTANTIA  HON  EST  BE- 

OEDENDUU.' 


,  AOQUAINTANOE.  Familiar  knowledge,  a  state 
of  being  acquainted,  or  of  having  intimate  or  more 
than  slight  or  superficial  knowledge.* 


[a]  Wbmw  plalntUPi  own  acgU- 
MUM  ta  tlM  ncojdnute  obum  (l)  of 
nim  lOBB  the  omcer  is  not  liable.  Hat- 
ton  V.  Holmes,  97  Cal.  208,  31  P  1131; 
Oakland  Bav.  Bank  v.  Murfey,  68  Cal. 
466,  9  P  84S.  (2)  Accordingly,  where 
a  person  acting  as  agent  for  another 
ambessled  the  Tatter's  funds,  and.  be- 
Inr  a  notary.  Incidentally  made  false 
certificates  of  aCknowiadKmen  t.  It 
was  held  that  no  action  would  He  on 
the  notary*  bond,  since  the  prdki- 
mate  cause  of  the  loss  waa  the  prin- 
cipal's own  negltgence,  and  not  the 
official  misconduct  of  the  notary.  The 
court  said:  'The  mere  fact  that  such 
agent  happened  to  be  a  notary  can 
not  give  the  plaintiff  a  cause  of  action 
on  ttie  bond."  State  v.  Boughton,  B8 
Mo.  A.  16K,  159  [dlst  State  v.  Plass, 
58  Mo.  A.  148  (where  a  judgment  for 
nominal  damages  was  affirmed,  not- 
withstanding the  false  certificate  was 
not  the  proximate  cause  of  the  loss)]. 

lb]  Mllanos  won  tb»  officer's  oex- 
tlfloato  Is  not  negligence  on  the  part 
of  the  grantee.  Joost  v.  Craig,  131 
Cat  604,  607,  63  P  840,'  82  AmSR  374 
(where  Temple,  J.,  delivering  the 
opinion  of  the  court,  said:  ''There 
was  no  evidence  which  tended  to  show 
negligence  on  the  part  of  the  plaln- 
tlfT,  except  that  when  the  deed,  ap- 
parently executed  by  Anderson,  ac- 
knowledged before  the  defendant 
notary,  and  certified  as  above  set  out, 
was  delivered  to  him  by  Fisher,  he 
paid  over  the  money  to  Fisher  with- 
out further  inquiry  as  to  the  Identity 
of  the  grantor.    This  was  not  negll- 

fence  on  the  part  of  plaintiff.  He 
ad  a  right  to  rely  upon  the  certlfl- 
cato  of  the  notary  and  to  presume 
without  question  that  such  officer  had 
done  his  duty.  No  circumstance  was 
brought  to  his  attention  which  could 
raise  a  suspicion  to  the  contrary. 
There  was  nothing  which  could  have 
put  the  moat  prudent  man  upon  In- 
,  qulry.  And  the  notary  cannot  excuse 
his  negligence,  under  such  circum- 
stances, by  the  claim  that  the  party 
who  has  been  Injured  has  trusted  to 
his  faithful  performance  of  duty.  The 
whole  theory  that  the  record  of  such 
Instruments  gives  constructive  notice 
of  the  contents  of  recorded  Instru- 
ments Is  founded  upon  the  proposi- 
tion that  upon  proper  investigation 
the  genuineness  of  such  Instruments 
has  been  determined.  The  certlflcnte 
Is  also  received  as  evidence  in  a  trial 
In  a  court  of  law  that  the  deed  Is 
genuine.  If  the  deed  Is  not  genuine, 
but  la  forged,  the  notary  and  his 
sureties  ought  to  he  held  for  all  dam- 
ages unless  they  have  taken  the  pre- 
cautions expressly  required  by  the 
statute").  See  also  Wilson  v.  Grlh- 
ben,  152  Iowa  S79,  132  NW  849. 

Co]  Aoospting  Instntment  wltsrs 
osztllloat*  shows  srasure. — It  can- 
not be  successfully  contended  that 
one  who  accepts  an  Instrument,  on 
the  face  of  the  certificate  of  acknowl- 
edgment of  which  an  erasure  In  the 
date  of  the  expiration  of  the  term  of 


the  notary  appears.  Is  guilty  of  con- 
tributory negligence.  State  v.  Hallen, 
166  Mo.  A.  422,  146  SW  1171. 

[d]  Xnjnxea  vmxtf  lnatram«rtal  la 
wnmag  loaai— where  a  person  exe- 
cuting a  mortgage  has  been  Intro- 
ducea  to  a  notary  by  the  mortgagee's 
agent,  and  the  notary  sees  the  person 
so  Introduced  execute  the  mortgage 
by  signing  it  With  the  name  given 
him  by  the  mortgagee's  ageot,  who 
witnesses  the  aignaturs,  the  mortga- 
gee cannot,  on  discovery  that  the 
mortgage  was  not  executed  by  the 
owner  of  the  land,  maintain  an  action 
against  the  notary's  sureties  for  his 
alleged  negligence  In  taking  and  cer- 
tifying to  the  acknowledgment  of  the 
pretended  owner.  Overacre  v.  Blake, 
82  Cal.  77,  22  P  979. 

8.  Homan  T.  Wayer,  9  CaL  A.  123, 
98  P  80. 

9.  "Wilson  V.  Grlbben,  152  Iowa  379, 
132  NW  849. 

10.  Hatton  v.  Holmes,  97  Cal.  208, 
31  P  1131. 

[a]  Wliero  loss  nsrelr  nomtnal.— 
A  notary  will  not  he  held  liable  for 
neglect  In  taking  the  acknowledgment 
to  a  mortgage  where  the  property  In- 
tended to  oe  conveyed  as  security  hy 
such  mortgage  is  totally  valueless. 
McAllister  V.  Clement,  76  CoL  182,  IS 
P  775. 

11.  Blaes  V.  Com.,  96  SW  802,  29 
KyL  908  (holding  that  It  was  upon 
the  officer  to  allege  and  prove  that 
he  acted  In  good  faith  and  with  due 
care  and  diligence,  but  was  deceived). 

13.  Scotten  v.  Fegan,  ft2  Iowa  236, 
17  NW  491. 

13.  Peo.  v.  Bartela.  88  111.  A.  428 
[aft  152  111.  667,  38  NE  898]. 

14.  Cal.— Heldt  v.  Minor.  89  Cal. 
116.  26  P  627;  Overacre  v.  Blake,  82 
Cal.  77,  22  P  979:  Oakland  Sav,  Bank 
v.  Murfey,  68  Cal.  456,  9  P  843.  See 
also  Kleinpeter  v.  Castro,  11  Cal.  A. 
83,  103  P  1090. 

hi.— Peo.  v.  Scott,  46  111.  A.  182. 

Iowa. — Wyllls  v.  Haun,  47  Iowa  614. 

Mich.— Peo.  Cole,  139  Mich.  312, 
102  NW  8B8,  ^  ^  , 

HInn.— Barnard  r.  Schuler,  100 
Minn.  289,  110  NW  968. 

Mo. — State  v.  Thompson,  81  MO.  A. 
549:  State  V.  Boughton,  68  Mo.  A.  166; 
State  V.  PlBss,  68  Mo,  A.  148. 

Mont. — Mahoney  V.  Dixon,  81  Hont. 
107,  77  P  519.  _  _  ^ 

la]  Vhs  valiw  of  ths  wcnrlty  (l) 
which  the  mortgagee  would  have  re- 
ceived had  the  mortgage  been  valid, 
not  exceeding  the  amount  loaned  and 
Interest,  Is  the  measure  of  damages 
for  a  false  certificate  of  acknowledg- 
ment of  a  mortgage.  Heldt  v.  Minor, 
89  Cal.  115.  2fi  P  627  {aft  reh  113  Cal. 
386,  45  V  700]:  Mahoney  v.  Dixon,  31 
Mont.  107,  77  P  519.  See  also  Fogarty 
V.  Finlay,  10  Cal.  239,  70  AmD  714. 
(2)  And  the  burden  of  proof  Is  on 
plaintiff  to  show  such  value.  State 
v.  Ryland,  168  Mo.  280,  63  SW  819; 
State  V.  Grundon,  90  Mo.  A.  266;  Ma- 
honey V.  Dixon,  81  Mont.  107,  77  P 
519. 


[b]  Th*  pnrohas*  piioa  palA  In  re- 
liance upon  the  certificate  of  acknowl- 
edgment Is  the  measure  of  damages 
for  a  false  certificate  to  a  deed. 
Samuels  v.  Brand,  119  Ky.  18.  82  SW 
977,  26  KyL,  943. 

[c]  FlalntlC  mwt  bav*  MU«d  09k 
tlM  ontiJloatSt  and  where  such  reli- 
ance is  put  In  issue  by  the  pletUHngs 
It  should  be  supported  by  proof  and 
submitted  to  the  Jury.  Hahoney  t. 
Dixon,  81  Mont.  107.  77  P  519. 

1.  A  maxim  meaning  "Prom  the 
heavens  to  the  earth's  center."  Orat- 
tan  li.  Gloss. 

[a]  light  and  alr^Thls  maxim 
has  been  used  to  denote  the  extent  of 
the  right  of  the  owner  of  land  and 
has  been  applied  to  the  doctrine  of 
light  and  air  in  Ooodson  v.  Richard- 
son, L.  R.  9  Ch.  221;  Corbett  v.  Hill. 
L.  R.  9  Eq.  671,  673.  In  the  latter 
case  the  court  said:  "Now  the  ordi- 
nary rule  of  law  Is,  that  whoever  has 
got  the  solum — whoever  has  got  the 
site — 1^  the  owner  of  overytlilng  up 
to  the  sky  and  down  to  the  centre  of 
the  earth.  But  that  ordinary  pre- 
sumption of  law,  no  doubt.  Is  fre- 
quently rebutted,  particularly  with 
regard  to  propei;ty  in  towns,  by  the 
fact  that  other  adjoining  tenements, 
either  from  there  having  been  once  a 
Joint  ownership,  or  from  other  circum- 
stances, protrude  themselves  over  the 
site." 

[h]    SnbtsnaaMn  watanb— In  Er- 

Ickson  V.  Crookston  Waterworks,  etc, 
Co.,  100  Minn.  481,  486,  111  NW  391, 
8  LRANS  1260,  10  AnnCas  848,  a  suit 
for  Injunction  by  an  adjoining  land- 
owner to  restrain  the  Improper  use  of 
subterranean  waters,  the  court  said: 
"The  American  courts,  taken  as  a 
whole,  in  recognition  of  such  consid- 
erations, have  viewed  the  matter  from 
the  point  of  view  of  public  Interest 
and  of  the  natural  use  of  natural 
advantages;  that  is  to  ■ay,  they  bave 
modified  the  aupposedly  abaolute  right 
of  a  man  to  use  nls  own  as  he  sees  fit, 
under  the  maxim,  'Whose  the  soil  is. 
his  it  Is  from  the  heavens  to  tne 
depths  of  the  earth.'  by  reference  to 
the  maxim  of  the  civil  law  tbat  *One 
must  use  his  own  ao  as  not  to  Injure 
another,' " 

B.  A  maxim  meaning  "From  com- 
mon observance  there  should  be  no 
departure."  Burrlll  L,  D,  [clt  Crom- 
wel's  Case,  2  Coke  69b,  74a,  76  Reprint 
574;  Coke  Lltt.  186a,  229b,  366a]. 

[al  Applisd  la:  Bartley's  Est.,  7 
Pa.  Dlst.  36. 

[b]  Vhe  maxim  la  also  anoted:  A 
commun!  observantla  non  est  receden- 
dum;  et  mlnlme  mutandae  sunt  quae 
certam  Interpretationem  habet — com- 
mon observance  Is  not  to  be  departed 
from;  and  things  which  have  a  certain 
interpretation  (or  meaning)  are  to  be 
changed  as  little  as  possible.  Adams 
Gloss  [c!t  Coke  Lltt.  365], 

3.  Webster  D.  [quot  Wyllia  v. 
Haun,  47  Iowa  614,  621]. 

[a]  Vara  kaowtoOffv  dlstlanliM. 
•~<1>  In  Wyllla^  Haun.  41  Iowa  814, 
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ACQUABTTED.   Familiarly  known/ 
ACQUETS  AKD   OONQTmiS.    The  propwty 

jointly  acquired  by  a  husband  and  wife  during 

coverture* 

AOQU^SOE.  To  aceept  or  consent  by  silence  or 
by  omitting  to  object;*  to  forbear  opposition  or 
complaint.^ 

AOQUIESOENOE.  A  resting  satisfied  with  or 
submission  to  an  existing  state  of  thix^;'  a  resting 


apparently  satisfied^  withoat  objection;'  quiescence 
under  such  circumstances  that  assent  may  be  in- 
ferred;^** consent  1^  silence  ;^^  a  consent  inferred  by 
silence :  a  tacit  encouragement  a  silent  or  passive 
assent; '  submission;*'  a  release  or  abandonment  of 
one's  rights,  if,  having  righta,  he  stands  by  and  sees 
another  dealing  with  his  property  in  a  manner  in- 
consistent with  such  rights,  and  makes  no  objection 
while  the  act  is  in  progress.*'   Acquiescence  is  where 


621.  the  court  said:  "AcQualntance  Is 
faCtnlllar  knowledge,  a  state  of  being 
acquainted,  or  of  having  intimate,  or 
more  than  slight  or  superficial  knowl- 
edge, as,  I  know  the  man,  but  have 
no  acquaintance  with  him."  And  In 
Chauvin  t.  Wagner,  18  Mo.  631,  644, 
tt  was  said:  "  'Acquainted'  means 
familiarly  known.'"  (2)  But  to  be 
"personally  acquainted  with"  and  to 
"^now  personally"  have  been  held  to 
be  equivalent  phrases.  Kelly  v.  Cal- 
houn, 96  U.  S.^10,  713,  24  L.  ed.  544; 
Delaunay  t.  Burnett,  9  III.  4S4,  489. 

[b]  "XBttmat*  aoqvalntanoe"  dla- 
ttMr«Uh«d#— The  phrase  "intimate  ac- 
qaalntanee"  cannot  include  all  ac- 
quaintances. Worcester,  under  the 
word  "acquaintance,"  has  the  follow- 
ing: "Acquaintance  expresseq,  less 
than  familiarity;  familiarity  les^  than 
intimacy.  Acquaintance  springs  from 
occasional  Intercourse;  familiarity 
from  daily  intercourse;  Intimacy  from 
unreserved  intercourse.  Acquaintance, 
having  some  knowledge;  familiarity, 
from  long  habit;  intimacy,  by  close 
connection."  Carpenter's  Kst.,  M  Cal. 
406,  414,  39  P  1101. 

[c]  Mtttnal  aoqualBtwice  Implied. 
— Defendant,  upon  the  application  of 
a  foreigner  for  naturalization,  testi- 
fied that  he  was  well  acquainted  with 
the  applicant.  Upon  his  Indictment 
for  perjury  the  applicant  testified  that 
he  had  never  known  defendant.  It 
was  held  that  acquainred  implied  mu- 
tual acquaintance,  and  that  a  verdict 
of  guilty  could  not  be  set  aside.  U.  S. 
V.  Jones,  26  F.  Cas.  No.  15,491,  14 
Blatchf.  90. 

4.  Chauvin  v.  Wagner,  18  Mo.  631, 
644  [quot  Drew  t.  Arnold.  86  Mo.  128, 

isn. 

[a}    AokxowtodgiiMiits  of  maxtled 

women. — (1)  The  use  of  the  word  In 
the  statute  providing  that  no  ac- 
knowledgVnent  of  a  married  woman 
shall  be  taken  unless  she  shall  be 
first  "made  acquainted"  with  the  con- 
tents of  the  Instrument,  means  that 
it  is  the  duty  of  the  officer  to  see 
that  the  woman  understands  the  na- 
tur«  and  effect  of  the  instrument,  but 
it  does  not  require  him  to  explain  its 
contents  to  her,  when  from  her  own 
statements  made  at  the  time  it  plain- 
ly appears  that  she  understands  the 
nature  and  effect.  Bohan  v.  Casey, 
6  Ho.  A.  101,  106.  (2)  In  Chauvin  v. 
Wagner.  18  Mo.  B31,  644  [quot  Drew 
V.  Arnold,  85  Mo.  i28,  131],  it  was 
held  th^  a  certlflcate  of  a  married 
woman's  acknowledgment  stating  that 
she  was  made  acquainted  with  the 
contents  of  a  deed  sufficiently  com- 
piled with  a  statute  requiring  the 
certificate  to  set  forth  that  the  con- 
tents were  "made  known  and  ex- 
plained to  her." 

[b]  Kandwrlttng. — In  a  certificate 
of  proof  of  a  deed  by  testimony  as 
to  the  handwriting  of  the  subscribing 
witness  thereto  It  was  stated  that  the 
witness  called  to  prove  such  hand- 
writing "was  well  acquainted  with 
him."  It  was  held  that  this  was  a 
substantial  compliance  with  the  requl- 
sitlon  of  the  statute,  being  equivalent 
to  the  declaration  that  he  ''personally 
knew  him."  Dslannay  v.  Burnett,  9 
111.  464.  489. 

5.  PIcotte  T.  Cooter,  10  Mo.  812, 
318.  See  also  La.  Rev.  Civ.  Code 
<187&)  art  2899. 

[a]  b  the  flivn  law  property 
ttrongbt  by  either  spouse  to  the  mat- 
rimonial community  as  distinguished 
from  the  exoluaive  property  of  either: 
such  as  the  "pariwhernal"  property  of 


the  wife.  See  Husband  and  Wife  [21 
Cyc  1683,  1671]. 

a.  Webster  D.  [quot  Fierce  v. 
Pierce,  66  Vt.  369,  876.  29  A  8«4 
(where  In  construing  a  finding  by  a 
master  that  at  a  certain  Interview  a 
married  woman  acquiesced  In  all  that 
her  husband  said,  the  court,  quoting 
the  above  definition  from  Webster, 
said:  "The  word  acquiesced  used  in 
this  Connection  la  quite  equivocal. 
Does  it  mean  that  she  made  any 
response,  or  acquiesced  by  her  al- 
ienee? ...  If  the  master  means 
that  she  acquiesced  by  remaining  si- 
lent, then  to  give  her  acqulsscence 
any  force  as  evidence  asniinst  her,  it 
should  have  appeared  that  shia  was  in 
a  situation  In  which  it  waa  her  duty 
to  speak")]. 

[a]  tn  some  connections  the  word 
means  a  cpnsent  inferred  from  si- 
lence; a  tacit  encouragement.  Scott 
V.  Jackson.  89  Cal.  258,  262,  26  P  898. 

[b1  "OzOlnarUr  the  term  .  .  . 
Implies  knowledge,  and  means  a  quiet 
submission  or  compliance  to  a  state 
of  facts' governed  by  that  knowledge; 
so  that  to  acquiesce  means  to  know 
and  acquiesce."  Chicago,  etc.,  H.  Co. 
V.  Myers,  86  111.  A.  401,  406.  In  Sims 
V.  Jeter,  129  La.  262,  66  S  877.  It  was 
held  that  defendant  did  not,  by  pay- 
ing the  costs,  acquiesce  In  the  Judg- 
ment, within  the  meaning  of  a  stat- 
ute providing  that  one  against  whom 
judgment  has  been  rendered  cannot 
appeal  if  he  has  acquiesced  In  the 
same  by  executing  It  voluntarily, 
where  defendant  did  not  intend  to 
acquiesce  In  the  Judgment,  and  paid 
the  costs  under  belief  that  It  would 
not  affect  his  right  to  appeal. 

[c]  Hot  neosisarlly  momentftry. — 
A  charge  that,  if  the  Jury  believed 
that  a  boundary  line,  the  location  of 
which  was  Involved  in  an  action,  was 
in  dispute,  and  that  the  adjoining 
owners  caused  it  to  be  established 

find  acquiesced  in  the  line  as  estab- 
tshed,  plaintiff  would  be  deemed  the 
owner  of  all  landa  up  to  such  line 
waa  a  correct  statement  of  the  law, 
the  word  "deemed"  being  equivalent 
to  "presumed,"  and  the  word  "ac- 
quiesce" not  neceBsarlly  meaning  only 
momentary  acquieaeence.  Cooper  v. 
Slaughter,  176  Ala.  211,  222.  67  S  477, 
7.  Moore  v.  Robinson,  62  Ala.  687, 
546  [quot  Austin  V.  Jones.  <Ala.)  41 
8  408,  411]. 

[a]  "To  ratlfsr"  dlstliuriilalied  see 
Moore  v.  Robinson,  62  Ala.  637,  647 
[quot  Austin  v.  Jones,  (Ala.)  41  8 
408,  411]. 

&  Lux  V.  Haggln,  «9  Cal.  SS5,  270, 
4  P  919.  10  P  674. 

[a]  Term  mlatas  to  laaotfon. — 
Acquiescence,  properly  speaking,  re- 
lates to  inaction  during  the  perform- 
ance of  an  act.  Leeds  v.  Amherst,  2 
Phil.  117,  128,  22  EngCh  117.  41  Re- 
print 886  [quot  Hall  V.  Otterson,  62 
N.  J.  Eq.  622,  634.  28  A  907]. 

9.  Parr  v.  Semmler,  24  S.  D.  290, 
297,  123  NW  835.  See  also  Mayr  v. 
Majrr,  161  Cal.  134.  189.  118  P  546. 

10.  Lowndes  v.  Wicks,  69  Conn. 
15,  80,  36  A  1072;  Hall  v.  Otterson, 
52  N.  J.  Eq.  622,  534,  28  A  907;  Graf- 
ton V.  Patrick,  77  S.  C.  420,  426,  68 
SB  1,  122  AmSR  686;  Leeds  v.  Am- 
herst. 2  Phil.  117,  128.  22  EngCh  117, 
41  Reprint  886. 

[a]  OoBsetmui  Intention  not  «sa«u- 
tiaL — "An  acquiescence  Is  thus  a  rec- 
ognition of  and  consent  to  the  con- 
tract or  other  transaction  aa  existing; 
the  requisites  to  Its  being  eSecttve 
aa  a  bar  are  knowledge  or  notice  of 


the  transaction  itself,  knowledge  of 
the  party's  own  rights,  absence  of  all 
undue  influence  or  restraint,  and  con- 
sequent freedom  of  aotlon.  A  con- 
scious intention  to  ratify  the  transac- 
tion, however.  Is  not  an  essential 
element.  When  a  party  with  full 
knowledge,  or  at  least  with  sufficient 
notice  or  means  of  knowledge,  of  his 
rights,  and  of  all  the  material  facts, 
freely  does  what  amounts  to  a  recog- 
nition of  the  transaction  as  exlating, 
or  acts  In  a  manner  Inconsistent  with 
Its  repudiation,  or  lies  by  for  a  conald- 
erable  time  and  knowingly  permits 
the  other  party  to  deal  with  the  sub- 
ject-matter under  the  belief  that  the 
transaction  haa  been  recognized,  or 
freely  abstains  for  a  considerable 
length  of  time  from  impeaching  it, 
so  that  the  other  party  is  thereby 
reasonably  induced  to  suppose  that  it 
is  recognized,  there  Is  acquiescence, 
and  the  transaction,  although  origi- 
nally Impeachable,  becomes  unim- 
peachable In  equity,"  Per  Halner,  J,, 
in  Wagg  V.  Herbert,  19  Okl.  626,  666, 
92  P  250. 

11.  Thomson  V.  Thomson,  121 
Cal.  11,  12.  68  P  403. 

[a]  Acqnl— oenoe  la  max*  aUanoe 
— a  refusal  to  speak  when  one  ought 
to  speak  for  the  protection  of  others, 
or  to  act  In  time  to  prevent  others 
from  doing  acts  of  which  the  dilatory 
one  afterward  complains.  De  Hereu 
V.  Hereu,  6  Ariz.  270,  288,  66  P  871. 

13.  Scott  V.  Jackson,  89  Cal.  2S8, 
262.  26  P  898. 

[a]  Ultra  fixm  aota. — In  Kebt  v. 
Quicksilver  MIn.  Co.,  78  N.  Y.  169, 
187,  and  Rabe  v.  Dunlap.  61  N.  J.  Bq. 
40.  48,  25  A  959,  the  court,  speaking 
of  acquiescence  to  ultra  vires  acts, 
said:  "We  suppose  acquiescence  or 
tacit  assent  to  mean  the  neglect  to 
promptly  and  actively  condemn  the 
unauthorized  act,  and  to  seek  Judi- 
cial redress,  after  knowledge  of  the 
committal  of  it.  whereby  innocent 
third  parties  have  been  led  to  put 
themselveB  In  a  position  from  which 
they  cannot  be  taken  without  loss." 

13.  Farr  t.  Semmler,  14  S.  D.  290, 
297,  123  NW  886. 

[a]  Aoqni— oanea  in  aaMntnt  pre- 
sumed.— ^wnile  the  right  to  the  ease- 
ment depends  on  the  knowledge  and 
acquiescence  of  the  owner  of  the  laUd 
upon  which  it  is  claimed,  both  may 
be  Inferred  from  the  facts,  and  their 
existence  Is  matter  for  the  court  to 
determine  as  a  fact  in  the  light  of 
the  relations  between  the  parties  and 
the  surrounding  circumstances.  But 
If  Knowledge  by  the  owner  of  the  land 
of  the  adverse  user  of  the  easement 
Is  shown,  the  acquiescence  of  the 
owner  wilt  be  presumed  therefrom, 
if  the  owner  does  not  prove  to  the 
contrary.  Silva  v.  Hawn,  10  Cal.  A. 
644.  102  P  962. 

14.  Mayr  v,  Mayr,  161  Cal.  134, 
139.  118  P  546. 

[a]  ^'Approval**  UsfiUurniahad. — In 
Mayr  v.  Mayr,  161  Cal.  134,  139,  118 
P  546,  the  court  said:  "Persistent  re- 
fusal on  the  part  of  one  spouse  to 
have  reasonable  matrimonial  Inter- 
course with  the  other  involves  a  con- 
tinued willingness  on  the  part  of  the 
one  refused.  'Acquiescence'  to  such 
refusal  cannot  therefore  mean  'ap- 
proval.' It  can  only  be  used  in  the 
sense  of  'submission.*  So  employed 
It  Is  easily  understood." 

16.  Cass  County  v.  Plotner,  149 
Ind.  116,  121,  48  NS  686.  See  also 
-Norfolk,  etc.,  R  Co.  v.  Perdue,  40 
W.  Va.  442.  21  SB  756> 
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ACQUIESCENCE 


a  person  who  knows  that  he  is  entitled  to  impeach 
a  transaotion  or  to  enforce  a  right  negleots  to  do  so 
for  sneh  a  length  of  time  that  under  the  eircum- 
■tanees  of  the  ease  the  other  party  may  fairly  infer 
that  he  has  waived  or  abandoned  his  right.^ 

WUto  acqnieseence  la  aUn  to  the  doctrine  of 
laches  the  two  doctrines  are  by  no  means  the  same, 
a  much  more  definite  assent  to  the  acts  complained 
of  being  required  in  the  former  than  the  latter." 


[a]    Xn  tti*  iMdlnir  cm*  of  Da 

Busache  v.  Alt,  8  Ch.  D.  266,  814,  2 
£RC  28B  Cquot  Hall  v.  Otterson,  52 
N.  J.  Eq.  622    " 


634,  28  A.  907],  the 
court  said:  "If  a  person  having  a 
right,  and  seeing  another  person 
about  to  commit,  or  In  the  course  of 
committing  an  act  Infringing  upon 
that  right,  stands  by  In  such  a  manner 
as  reaUT  to  Induce  the,  person  com- 
mitting the  act,  and  who  might  otber- 
wlM  have  abstained  from  It,  to  be- 
lieve that  he  assents  to  ita  being 
committed,  he  cannot  afterw&rda  be 
heard  to  complain  of  the  act.  This, 
as  Lord  Cottenham  said  In  [Leeds  v. 
Amherst,  2  Phil.  H7,  22  EngCh  117, 
41  Reprint  886],  Is  the  proper  sense 
of  the  term  'acquiescence.' " 

18,  Connell  v.  Clifford,  89  Colo. 
121,  12B,  88  P  860;  Konta  v.  St.  Louis 
Stock  Bxch.,  189  Mo.  26,  37,  87  SW 
969;  Blackford  v.  Heman  Constr.  Co.. 
182  Mo.  A.  157,  164,  112  SW  287; 
Rapalje  &  L.  L.  D.  [quot  Scott  v.  Jack- 
son, 89  Cal.  258,  563,  26  P  898]. 

[a]  n«  same  or  subtaiitrallr 
similar  definitions  will  be  found  In 
the  following  cases :  De  Hereu  v. 
Hereu,  6  Arl«.  270,  56  P  871:  Lowndes 
V.  Wicks.  69  Conn.  15.  36  A  1072; 
Edward  v.  Cooper,  168  Ind.  54,  76,  79 
NB  1047  [dt  Cyc];  Ryason  v.  Dun- 
ten.  1«4  Ind.  85.  78  NE  74;  Cass 
County  V.  Plotner,  149  Ind.  11*.  48 
NE  635;  Hall  v.  Otteraon,  62  N.  J. 
Eq.  622.  28  A  907;  Rlnake  v.  Victor 
Mfg.  Co..  58  S.  C.  360,  36  BE  700; 
Leeds  V.  Amherst,  2  Phil.  117.  22 
EngCh  117,  41  Reprint  886. 

IT.  Lux  V.  Haggln.  69  Cal.  265,  4 
P  919,  10  P  674;  St.  Louis  Safe  De- 
posit, etc..  Bank  V.  Kennett,  101  Mo. 
A.  370.  74  SW  474;  Kenyon  v.  Hart- 
ford Nat.  Life  Aasoc.,  89  App.  Dlv. 
27%  57  NYS  60:  Wags  v.  Herbert,  19 
Okl.  625,  


.^M  P  250. 
[a]   ns  twD  OsfVnaM 
tx»t  bat  _not  correlative. 


are  oog- 

  Hall  V. 

Otterson,  62  N.  J.  Bq.  622.  28  A  907. 

[b]  '%MkMi"aiStlBrBUlM<U-While 
the  words  "laches"  and  "acquies- 
cence" are  often  used  as  similar  In 
meaning,  the  distinction  In  their  im- 

Eort  Is  both  great  and  important, 
aches  Imports  a  merely  passive, 
while  acquiescence  impMea  active,  as- 
sent. Lux  V.  HaKgln,  69  Cal.  256, 
270,  4  P  919.  10  P  674;  St.  Louis  Safe 
Deposit,  etc..  Bank  v.  Kennett,  101 
Mo,  A.  870,  398,  74  SW  474;  Purdy  v. 
Bankers'  Life  Asboc.  101  Mo.  A.  91, 
109,  74  SW  486;  Kenyon  v.  Hartford 
Nat.  Life  Assoc..  89  App.  Div.  276. 
294,  57  NTS  60:  Wagpr  v.  Herbert,  19 
Okl.  525.  566.  92  P  250. 

18.  St.  Loufs  Safe  Deposit,  etc.. 
Bank  v.  Kennett.  101  Mo.  A.  370,  71 
SW  474;  Purdy  v.  Bankers'  Life  As- 
soc.. 101  Mo.  A.  91,  74  SW  486;  Wagg 
V.  Herbert,  19  Okl.  626,  92  P  250; 
Norfolk,  etc.,  R.  Co.  V.  Perdu*,  40 
W.  Va.  442.  21  SE  765. 

!a]  "This  form  of  Quasi  estoppel 
does  not  cut  off  the  party's  title, 
nor  hts  remedy  at  law;  it  simply  bars 
his  right  to  equitable  relief  and  leaves 
him  to  his  legal  action  alone.  In 
order  that  this  effect  may  be  pro- 
duced, the  acquiescence  must  be  with 
the  knowledge  of  the  wrongful  acts 
themselves,  and  of  thetr  Injurious 
consequences;  It  must  be  voluntary, 
not  the  result  of  accident,  nor  of 
causes  rendering  It  a  physical,  legal 
or  moral  necessity,  ana  It  must  last 
for  an  unreasonable  length  of  time, 
BO  that  It  will  be  Inequitable  even  to 
the  wrongdoer  to  enforce  the  peculiar 
remedies  of  equity  against  hfin  after 


he  has  been  suffered  to  go  unmolested, 
and  his  conduct  apparently  acquiesced 
in.  It  follows  that  what  will  amount 
to  a  sufficient  acquiescence  In  any 
particular  case,  must  largely  depend 
upon  Its  own  special  circumstances." 
2  Pomeroy  Bq.  Jur.  B  817  [quot  St. 
Louis  Safe  Deposit  etc..  Bank  v.  Ken- 
nett. 101  Mo.  A.  370,  74  SW  474]. 
See  also  High  Injunct.  786.  (2)  Ac- 
quiescence is  no  more  than  an  In> 
stance  of  the  law  of  estoppel  by 
words  or  conduct.  Hall  v.  Otterson. 
52  N.  J.  Eq.  622,  28  A  907;  Grafton 
V.  Patrick.  (S.  C.)  58  SE  1;  Norfolk, 
etc.,  R.  Co.  V.  Perdue,  40  W.  Va.  442, 
21  SE  756;  Leeds  v.  Amherst.  2  Phil. 
117,  22  EngCh  117,  41  Reprint  886. 
(3)  "Acquiescence,"  such  as  raises  an 
equitable  estoppel  preventing  one 
from  being  heard  as  against  an  act 
In  which  he  acquiesced,  means  neg- 
lect to  promptly  and  actively  con- 
demn the  act.  Kent  v.  Quicksilver 
Mln.  Co..  78  N.  Y.  159,  187.  (4)  Ac- 
quiescence Is  not  always  treated  as  an 
estoppel,  but  sometimes  as  a  quasi, 
estoppel.  Cass  County  v.  Plotner,  149 
Ind.  116,  48  NE  636;  Logansport  v. 
Uhl.  99  Ind.  681,  49  AmR  109. 

[b]  Assent  Is  »  nsoessary  Infer- 
ence from  acquiescence,  and  estoppel 
Is  generally  the  necessary  conse- 
quence of  assent.  Lowndes  v.  Wicks, 
69  Conn.  16,  36  A  1072. 

[c]  aptfiiea  to  coTXMratioiis.— Ac- 
quiescence "is  the  doctrine  of  equit- 
able estoppel,  which  applies  to  mem- 
bers of  corporate  or  associated  bodies, 
as  well  as  to  persons  acting  In  a 
natural  capacity."  Kent  v.  Quicksil- 
ver Min.  Co..  78  N.  T.  159,  187.  And 
see  Rabe  v.  I>unlap,  61  N.  J.  Eq.  40, 
25  A  95ft. 

[d]  Bnit  not  asesssary. — The  ques- 
tion of  the  submission  to  or  acquies- 
cence in  the  interruption  of  an  ease- 
ment within  an  English  statute  need 
not  be  shown  by  suit  or  action 
brought.  It  Is  properly  a  question  for 
the  fury.  Bennison  v.  Cartwrlght,  S 
B.  &  S.  1,  117  ECL  1.  122  Reprint  733. 

18.  Pence  v.  Langdon,  99  U.  S. 
578,  25  L.  ed.  420;  Matthews  V.  Mur- 
chlson,  17  Fed.  760 :  Thomson  v. 
Thomson,  121  Cal.  Jl,  53  P  408;  Scott 
V.  Jackson,  89  Cal.  258,  26  P  898; 
Lux  V.  Haggln,  69  Cal.  255,  4  P  919. 
10  P  674;  Lowndes  v.  Wicks,  69  Conn. 
15.  36  A  1072;  Sims  v.  Jeter,  129  La. 
262,  56  S  877;  St.  Louis  Safe  Deposit, 
etc.,  Bank  v.  Kennett,  101  Mo.  A.  370, 
74  SW  474;  Kenyon  v.  Hartford  Nat. 
Life  Assoc.,  39  App.  Dlv.  276.  57  NYS 
60;  Rlnake  v.  Victor  Mfg.  Co.,  58  S.  C. 
360.  36  SE  700. 

[a]  AoQuleBOsnca  Is  like  permission 
to  do  the  thins:  done.  Cass  County  v. 
Plotner,  149  Ind.  116.  48  NE  635. 

[b]  Aetlve  consent. — <1)  Acqules* 
cence  implies  active  consent,  and  is 
not  to  he  spelled  out  from  doubtful 
or  ambiguous  acts.  Ryason  v.  Dun- 
ten.  164  Ind.  85,  98.  78  NE  74  [cit 
Cyc]  (implies  active  assent):  Ken- 
yon V.  Hartford  Nat.  Life  Assoc.,  89 
App.  Dlv.  276,  67  NYS  GO;  New  York 
L.  Ins.,  etc.,  Co.  V.  Kane,  17  App.  Div. 
542.  45  NYS  643.  (2>  But  It  has  been 
said  in  respect  to  acquiescence  by  the 
shareholders  of  a  corporation  in  ultra 
vires  acts  of  the  directors  that  the 
word  "acquiescence"  does  not  mean  a 
course  of  conduct  which  amounts  to 
active  and  Intelligent  consent.  If  the 
shareholders  had  notice  of  the  way 
In  which  the  affairs  of  the  company 
were  being  conducted  and  Us  prop- 
erty was  being  managed,  and  of  rights 


Acq,iii«Bcence  Is  a  branch  of  the  law  of  estoppel, 

and  is  used  to  defeat  a  party's  action  on  the 
principle  of  equitable '  estoppel ;  that  is,  it  must 
appear  that  because  of  something  that  was  done, 
or  because  nothing  vas  done^  the  party  invoking 
the  estoppel  -will  sustain  loss  unless  it  is 
allowed." 

The  Tord  Implies  assent  or  consent,^  acceptance 
or  approval.'"  The  term  also  implies  both  knowl- 

and  Interests  which  were  being  cre- 
ated with  regard  to  the  stock  of  the 
company,  ana  If  they  were  content 
not  to  oppose  those  acts  which  they 
knew  wej;e  every  day  being  done,  then 
they  are  debarred  In  point  of  equity 
from  coming  forward  at  a  later  period 
for  the  purpose  of  tmdolng  the  rights 
and  releases  which  bad  been  created 
and  qgven.  Evans  v.  Smalleombe.  l>. 
R.  S  BL  Xi.  249, 

[c]      A0411IMKMBM    In  boudaiy 


lines  ■■  ■"Acquiescence  does  not  pre- 
suppose an  agreement  to  a  line,  rior 
is  It  essential  that  the  jury  And  such 
agreement,  express  or  implied,  as  a 
condition  precedent  to  the  applica- 
tion of  the  doctrine  as  it  was  told. 
On  the  contrary,  an  agreement  to  a 
boundary  is  to  be  Inferred  from  long 
acquiescence.  It  Is  unnecessary  to 
review  the  authorities  farther  than 
to  refer  to  our  last  and  first  pro- 
nouncements on  the  subject.  In  Quinn 
v.  Baage,  138  Iowa  426,  114  NW  20S. 
we  said  that  the  'doctrine  of  acqui- 
escence ts  founded  on  the  presump- 
tion of  an  agreement  fixing  the  divi- 
sion line  from  long  maintenance  of 
a  fence  or  other  monument  marking 
a  line  as  boundary  between  the  ad- 
joining owners,  and  this  is  of  such 
strength  that  after  the  lapse  of  ten 
years.  In  the  Interest  of  peace  and 
quiet,  they  are  not  permitted  to  gain- 
say the  agreement  thus  inferred.'  In 
Miller  V.  Mills  County,  111  Iowa  654. 
82  NW  1038:  'In  the  absence  of  con- 
trolling circumstances,  acquiescence 
In  a  division  line,  assumed  or  estab- 
lished, accompanied  by  actual  occu- 
pancy In  aooordance  therewith  by  the 
adjoining  owners  for  a  period  equal 
to  that  prescribed  in  the  statute  of 
limitations  within  which  an  entry 
may  be  barred.  Is  conclusive  evidence 
of  such  an  an-eement.'  The  rule,  as 
thus  stated,  nas  been  followed  In 
O'Callaghan  v.  Whlsenand.  119  Iowa 
666.  93  NW  679;  Lawrence  v.  Wash- 
bum.  119  Iowa  109.  93  NW  7S;  Klink- 
ner  v.  Schmidt,  114  Iowa  696.  87  NW 
661."  Keller  v.  Harrison,  139  lows 
888,  394.  116  NW  327. 

80.  Rlnake  V.  Victor  Mfg.  Co.,  58 
S.  C.  860.  36  SB  700.  But  In  Allen  V. 
McKean,  1  F.  Cas.  No.  229,  1  Sumn. 
276,  It  was  held  that  where  a  college 
expressed  itself  as  having  merely  ac- 
quiesced In  an  act  of  legislature,  this 
meant  a  submission  to  the  legislative 
will,  and  not  approbation  or  assenL 
[  a  ]  Aoqnlesoencs  in  JnOgiueai, — 
Under  a  statute  providing  that  "the 
party  against  whom  Judgment  has 
been  rendered  cannot  appeal.  If  he 
have  acquiesced  in  the  same,  by  exe- 
cuting it  voluntarily,"  it  has  been 
held  that  In  order  to  take  away  the 
right  of  appeal,  there  must  be  an  un- 
conditional, voluntary  and  absolute 
acquiescence  In  the  Judgment  ren- 
dered on  the  part  of  the  appellant. 
Jackson  v.  Mlohie.  33  La.  Ann.  731 
[quot  Sims  v.  Jeter.  129  La.  S62,  363, 
65  S  877]. 

[b]  Vrlm^al's  acgat— cence. — Ac- 
quiescence is  where  a  principal,  with 
knowledge  of  all  th^  facts,  adopts  the 
acts  of  his  agent,  although  hfs  acts 
were  contrary  to  his  duty  and  Instruc- 
tions; and  If  the  principal,  after  be- 
ing informed  of  what  his  agent  has 
done,  does  not  dissent  or  give  notice 
of  disapproval  within  a  reasonable 
time,  he  will  be  presumed  to  have  ac- 
quiesced in  what  the  agent  has  done. 
Calmes  v.  Bleecker,  12  Johns,  (N.  T.) 
300,  304. 
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edge"  and  pgwer  to  contract.**  v 

Xha  tmo,  !■  1011101111108  improperly  mod.''  It  dif- 
fers from  eonflnpation  on  the  one  band  and  from 
^ere  delay  <m  the  other.'*  Here  doU^  or  merely 
raffling  time  to  elapse  without  doing  anjthii^  in 
pursuit  of  a  remedy  is  not  acquiescence,  although  it 

81.  Pence  iMtigAtm,  99  IT.  S. 
678,  25  L.  ed.  420;  Union  Cent.  U  Ins. 
Co.  V.  Caldwell,  68  Ark.  fi05,  &8  SW 
355;  Scott  v.  Jackson,  89  Cal.  2£8.  26 
P  898;  Sllva  v.  Uawn,  10  Cal.  A.  G44, 
102  P  952;  Connetl  v.  ClllTord,  39  Colo. 
121.  88  P  850;  Chicago,  etc.,  R.  Co. 
V.  Myers,  86  lU.  A.  401;  Wagg  v.  Her- 
bert. 19  Okl.  625,  92  P  260. 

[a]  XnowleOar*  nftnlBlt*.^ — Acqui- 
escence, and  waiver .  are  always  auee- 
tions  of  fact-  Tliere  can  be  neither 
without  knowledge.  The  terms  Im- 
port this  foundation  for  such  action. 
One  cannot  waive  or  acquiesce  In  a 
wrong  while  Ignorant  that  it  has  been 
committed.  Current  suspicion  and 
rumor  are  not  enough.  There  must 
be  knowledge  of  facts  which  will 
enable  the  party  to  take  effectual 
action.  Pence  v.  Langdon,  99  U.  8. 
578.  25  !>.  ed.  420;  Union  Cent.  L.  Ins. 
Co.  V.  Caldwell,  68  Ark.  506,  68  SW 
355:  Connel  v:  Clifford,  39  Colo.  121, 
88  P  850;  Scotland  Life  Assoc  v.  Sld< 
dal,  3  De  G.  F.  &  J.  58;  Jones  v.  Cal- 
kin. 16  N.  B.  35«. 

[bl  It  auwfc  uc^ntTOoally  app««i 
that  the  person  knew  or  had  notice 
of  the  fact  upon  which  the  alleged  ac- 
quiescent 1b  founded,  and  to  v^ich 
It  refers.  Acquiescence  Imports  and 
Is  founded  mmn  knowledge.  Acqui- 
escence cannot  arise  unless  the  party 
against  whom  it  Is  set  up  Is  aware 
of  bis  rights.  A  person  cannot  ac- 
quiesce In  what  he  Is  Ignorant  of, 
nor  can  be  be  bound  by  acquiescence 
unless  fully  apprised  as  to  his  rights 
and  all  the  piaterial  facts  and  circum- 
stances of  the  case.  St.  Louis  Safe 
Deposit,  etc.,  Bank  v.  Eennett,  101 
Uo.  A.  370,  400,  74  SW  474. 

38.  Matthews  v.  Murcblson,  17 
Fed.  760,  766  (holding  that  acquies- 
cence— that  is,  assent — is  tantamount 
to  an  agreement.  It  Is  an  implied 
contract,  and  It  requires  for  Its 
Talidlty_power  to  contract). 

83.  Wagg  T.  Herbert,  19  OkL  S2S, 
92  P  250. 

[a]  VeoessitT  for  dsllaliur  wozd  In 
tnstroctloaB. — (l)  In  Iowa  State  Sav. 
Bank  V.  Black,  91  Iowa  490,  496.  59 
NW  283,  It  was  Etaid  that  the  term 
*^cquie8cence"  was  not  a  word  of 
rare  use  nor  a  technical  term,  and 
therefore  It  was  not  error  under  the 
circumstances  of  the  case  for  the 
court  to  fail  to  define  it  In  an  In- 
struction. But  see  Lagow  r.  Olover, 
77  Tex.  448.  14  SW  141  (where  It  was 
held  that  a  charge  was  defective  for 
not  explaining  acquiescence).  (2)  A 
(Aarge  that  If  an  agent  took  the 
whole  responsibility  upon  himself  and 
was  not  Induced  to  flx  the  amount  t^f 
insurance  by  the  representations  or 
acquiescence  of  the  assured,  the  com- 
pany were  bound  to  pay  the  amount 
sUtcd  In  the  policy,  and  deflning  ao- 
quiescence  to  be  the  refusal  to  answer 
a  question  or  In  any  other  way  de- 
ceiving or  misleading  the  agent,  and 
a  refusal  to  Charge  that  acquiescence 
might  also  be,  if  In  any  way  the  in- 
sured allowed  the  agent  to  be  de- 
ceived as  to  tbe  value  of  the  property 
or  If  be  knew  that  the  agent  was 
putting  on  an  amount  of  Insurance 
substantially  greater  than  the  value 
of  the  proi>erty,  was  held  to  be  cor- 
rect. Perry  v.  Mechanics'  Mut.  Ins. 
Co..  11  Fed.  485,  486. 

24.  Wagg  v.  Herbert,  19  OkJ.  62S, 
565,  92  P  260  (where  the  court  said: 
"The  term  'acquiescence'  is  some- 
times used  Improperly.  It  differs 
frmn  conflrmatlon  on  the  one  side, 
and  from  mere  delay  on  the  other. 
While  conflrmatlon  implies  a  delib- 
erate act.  Intended  to  renew  and 
ratify  a  transaction  known  to  be 
ToMabls.  aoQuieaeenoe  U  some  act. 


is  often  sbrong  evidenee  of  aequieBceneej"  and  it 
may  be,  and  often  is,  a  distinct  ground  for  refusing 
equitable  r^ef,  either  affirmative  or  defensive.'* 

It  If  not  necfiosBiily  latificatlon.  althon^  it  ia  evi- 
dence tending  to  prove  it." 

(Cross  references.") 


not  deliberately  Intended  to  ratify  a 
former  transaction  known  to  be  void- 
able, but  recognizing  the  transaction 
as  existing  and  intended,  in  some 
extent  at  least,  to  carry  It  Into  effect, 
and  to  obtain  or  claim  the  benefits 
resulting  from  it.  The  theory  of  the 
doctrine  is  that  a  party,  having  thus 
recognized  a  contract  as  existing,  and 
having  done  something  to  carry  It 
Into  effect  and  to  obtain  or  claim  its 
benefits,  although  perhaps  only  to  a 
partial  extent,  and  having  thus  taken 
his  chances,  cannot  afterwards  be 
Buffered  to  repudiate  the  transaction 
and  allege  its  voidable  nature"). 

as.  De  Hereu  v.  Hereu,  S  Arlx. 
270,  66  P  871:  Wagg  v.  Herbert,  19 
Okl.  625,  92  P  260. 

[a]  Thus  a  patent  which  Is  not 
molested  simply  because  it  Is  for  no 
one's  Interest  to  Infringe  Is  not  "ac- 
quiesced" In  within  the  legal  accepta- 
tion of  that  term.  Consolidated 
Fastener  Co.  v.  American  Fastener 
Co.,  94  Fed.  623. 

[b]  Snjoymeat  of  sssemsnt.  "Ac- 
quiescence,"  as  used  in  the  statement 
of  the  principle  that,  la  order  that 
the  enjoyment  of  an  easement  In 
another's  land  may  be  conclusive  of 
the  right,  it  must  have  been  under 
claim  of  title,  with  knowledge  and 
"acquiescence"  of  the  owners,  means 
conduct  recognizing  the  existence  of 
a  transaction,  and  Intended,  in  some 
extent  at  least,  to  carry  the  transac- 
tion, or  permit  It  to  be  carried.  Into 
effect.  Acquiescence  must  necessarily 
exist  while  the  transaction  Is  going 
on  from'  which  a  right  of  action 
would  otherwise  arise,  and  Its  opera- 
tion necessarily  Is  to  prevent  a  right 
of  action  from  thus  arising,  and  not 
to  defeat  the  right  after  It  has  arisen. 
Mere  delay  therefore — mere  suffer- 
ing time  to  elapse — without  doing 
anything,  Is  not  acquiescence,  ai- 
though  it  may  be  evidence,  and  some- 
times strong  evidence,  of  acquies- 
cence. Woodruff  V.  North  Bloomfleld 
Gravel  Mln.  Co.,  18  Fed.  762,  790. 

06.  Wagg  v.  Herbert,  19  OkL  626, 
92  P  260. 

07.  Moore  t.  Robinson,  9Z  Ala.  687, 
646  [quot  Austin  v.  Jones,  (Ala.)  41 
S  408,  411]  (where  the  court  said: 
"Ratification  and  acquiescence  sire 
not  synonyms.  .  .  .  The  latter  ia 
but  testimony  to  be  considered  In  de- 
termining the  factum  vel  non  of  the 
former.  .  .  .  It  Is  only  when  such 
silence  or  acquiescence  becomes  the 
basis,  or  authority  on  which  another 
parts  with  something  valuable,  or  In- 
curs a  liability,  that  the  doctrine  ap- 
plies. Tbe  doctrine  Is  that  In  such 
case,  the  party  Is  estopped  to  assert 
the  truth,  because  its  assertion  would 
work  a  ftuud  on  him  whose  conduct 
had  been  Influenced  by  mnth  silence 
or  acquiescence"). 

[a]  XiOBg  aconlssoence  with  a  full 
knowledge  of  the  situation  amounts 
to  ratification.  E^an  v.  Orece,  79 
Mich.  629,  «41,  46  NW  74. 

a&  Ao^vlssMMei 
As: 

Admission  see  Elstoppel  [16  Cyc 
956]. 

Element  In  determination  of  boun- 
dary see  Boundaries  [6  Cyc  940]; 
Counties  [11  Cyc  349];  Municipal 
Corporations  [28  Cyc  182];  Towns 
[38  Cyc  603], 
Ground  of  estoppel  see  E^stoppel 
[16  Cyc  791]. 

By: 

Abutting  owner  In  construction  of 
street  railroad  as  consent  to  con- 
struction see  Street  Railroads 
[3S  Cyc  1S8<]. 


By: — Continued 

Corporation  as  ratification  of 
agent's  act  see  Corporations  [10 
Cyc  1076]. 

Landowner  as  affecting  right  to 
prepayment  of  compensation  see 
Eminent  Domain  [16  Cyo  782], 

Lessor  in  breach  of  condition  of 
lease  see  LBndl<wd  and  Tenant 
[24  Cyc  1360]. 

Owner  In  Improvements  on  land  as 
affecting  right  to  compensatten 
see  Improvements  [22  Cyc  26]. 

Policeman  In  dismissal  as  waiver 
of  right  to  salary  see  Municipal 
Corporations  [28  Cyc  688]. 

Principal  as  ratification  of  agttit'a 
act  see  Principal  and  Agent  [81 
Cvo  1275]. 

Railroad  in  use  of  track  by  pedes- 
trian as  constituting  one  a  li- 
censed sec  Rallroaoa  [38  Cyo 
760], 

Silence: 

As  acceptance  of  otter  see  Oon- 

tradta  [9  Cyo  268]. 
As   establishing   correctness  of 
account  see  Accounts  and  Ac- 
counting tl  Cyc  879], 
State   In   construction  of  raUroad 
as  waiver  of  right  to  forfeit  fran- 
chise sec  Railroads  [88  Cyc  81]. 
Widow  as  affecting  right  to  claim 
dower  see  Dower  [14  Cyc  968]. 
Conduct  as  excluding  Idea  of  see  Ac- 
counts and  Accounting  [1  C^c  379]. 
Distinguished  from  consent  see  Con- 
sent 18  Cyc  H«]. 
Bstoppel  by: 

Generally    see    Bstoppel    [18  Cyo 

79a  J. 
In  suit  Involving: 

Alteration  of  Instrument  see  Al- 
terations of  Instruments  [2  Cyc 
■  1731. 

Cancellation  of  Instnunent  see 

Cancellation  of  Instruments  [8 

Cyc  299]. 
Compromise  and  settlement  see 

Compromise  and  Settlement  [8 

Cyo  533]. 
Reformation  of  Instrument  see 

Reformation  of  Instruments  [Si 

Cyc  942]. 

To: 

Ask  for  vacation  of  Judgment  see 

Judgments  [23  Cyc  897]. 
Object  to  assessment  for  public 
Improvement     see  Municipal 
Corporations  [28  Cyo  1178]. 
Failure  to  object  as  see  Accounts  and 

Aoeowtlng  [1  Cyo  884,  S8K1. 
In: 

Act  of  another  as  estoppel  see  Es- 
toppel [18  Cyo  791]. 

Alteration  of  instrument  see  Alter- 
ations of   Instruments   [2  Oyo 

173]. 

Appointment  of  receiver  as  walv«r 
of  objection  to  appointment  see 
Receivers  [34  Cyc  192]. 
Appropriation  of: 

Land  taken  under  condemnation 
proceeding    see    Eminent  Do- 
main [15  Cyo  999]. 
Property  to  public  use  see  Dedl- 

cation  [18  Cyc  4661. 
Public  waters  as  defense  to  ac- 
tion for  Injury  see  Waters  [40 
Cyc  730]. 
Assessment  as  waiver  of  right  of 
action  against  assessor  see  Taxa- 
tion [87  Cyc  986]. 
Award  of  arbitrator  see  Arbitra- 
tion and  Award  [3  Cyc  765]. 
Breach  of  condition   In  deed  as 
.  waiver  see  Deeds  [13  Cyo  707]. 
Correctness   of   account   see  Ac- 
counts and  Accounting  [1  Cyc 
879]. 

Execution  sale  by  lienor  or  claim- 
ant to  property  see  Sxecu^liHUi 
[IT  Cyo  Itli.  . 
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ACQUIRE 


AOQUIkE.  To  obtain ;  to  proenre ;  to  get  as  one  'b 
own to  earn  to  get  or  gain  by  some  lawfol  title : 
to  make  one's  oWn  accorduig  to  some  rule  of  law.'* 

In  its  priflurr  hm  to  get  as  owner.*' 


In  its  broader  sense  to  obtain  in  any  manner;"  t 
gain  by  any  means.**   Thus  the  wrad  includes 
taking  by  descent  or  distribution,**  1^  purchase,**  oi 
under  a  will." 


In. — Contlnusd 

S!xecutor*a  sal«  as  ratification  me 
Executors  and  Admlslstrators  [18 
Cyo  772]. 

Floodlns  of  land  as  defense  to  ac- 
tion for  Injury  see  Waters  C^O 
Cyc  £82]. 

Flowagre  of  land  as  defense  to  ac- 
tion for  Injury  see  Waters  [40 
Cyo  687]. 

Fraud  of  another  as  authorisation 
or  adoption  of  It  see  Frauds  [20 
Cyc  86]. 

Infrtn^ment  of: 
Ct^^rlsht  see  Copyright  [ft  Cyc 

Patent  see  Patents  [80  Cyc  998]. 
Trade-mark  see  Trade-Marks  and 
Trade-Names  [38  Cyc  881]. 
Introductton  of  evidence  as  pre- 
sumed from  failure  to  object  see 
Trial  [38  Cyc  1401]. 
Invalid  drainage  proceedings  see 

Drainage  [14  Cyo  1049]. 
Judgment  or  order  as  waiver  of 
review  see  Appeal  and  Birror  [2 
Cyc  644]. 
Judicial:  , 

Proceeding  aa  estoppel  'see  Estop- 
pel [16  Cyc  T9&1. 
Sale  as  ratlflcatfon  see  Judicial 
Bales  [24  Cyc  37]. 
IiOCBtiOR  ox: 
Boundary  see  Boundaries  [6  Cyc 
98K]. 

Partition  fttioe  see  Fences  [19 
Cyo  479]. 
PlalntlfTs  laches  by  defendant  aa 

waiver  see  Specific  Performance 

[M  Cyc  734]. 
Pollution  of  atrtojn  as  defense  to 

action  for  Injury  sea  Waters  [40 

Cyo  &99]. 
Ratification  of  acts  of  agent  see 

Principal    and    Agent    [31  Cyc 

1275]. 

Beceiver'a  aale  as  ratification  see 

Receivers  [34  Cyc  326]. 
Release   of    homestead   right  as 

waiver  by  widow  see  Homesteads 

[21  Cyc  568]. 
Bight  to: 

Appellate  review  of  Judginent 
see  Appeal  and  Error  [2  Cyc 
644]. 

Apply  for  opening  or  vacating 
decree  of  foreclosure  see  Mort- 
gages [27  Cyc  1668]. 
Relief  from  nulaance  created  by 
municipal  sewer  see  Municipal 
Corporations  [28  Cyc  133S]. 
Use  of: 

Highway  as  creation  by  prescrip- 
tion see  Highways  [87  Crc  281. 
Party  wall  see  Party  Walls  [30 

Cyc  777]. 
tTser  by  public  as  dedication  of 
land  to  public  use  see  Dedica- 
tion [13  Cyc  455]. 
Inference  of  see  Accounts  and  Ac 

counting  [1  Cyc  886]. 
Sufflciency  of  to  render  an  account  an 
account  stated  see  Accounts  and 
Accounting  [1  Cyc  384]. 
See  alao  I.acries  [24  Cyc  840]:  Ratifi- 
cation [83  Cyc  1528];  Waiver  [40 
Cyo  252^. 

29.  Meridian  Land,  etc.,  Co.  v.  Or- 
mond,  82  Miss.  758.  765,  35  8  178. 

[a]  aoqnirs  a  dovloU  two 

thfngs  are  required — firstly,  resl- 
dtjnce,  arid  secondly,  an  intention  of 
making  that  residence  the  home  of 
the  party."  Per  La  Fontaine,  C.  J., 
In  Ougy  v.  Donaghue,  II  Ij.  C.  421. 

30.  Kyman  v.  Cooke,  88  Pa.  Co. 
426,  427.  See  also  Nuding  V.  Urlch, 
199  Pa.  289,  32  A  409;  Qehman's  Est., 
27  Pa.  Co,  396. 

[a]  Psrscmal  serrloes  are  a  specie 
of  personal  property  and  as  earnings 
represent  the  reward  for  such  aerv- 
icee  whether  In  money  Or  chattels  and 
may  be  acquired  within  the  meaning 
of  a  statute  relating  to  the  right  of 
•~ — women.  Kuolng  v.  Urloi,  169 
'S,  82  A  409. 


SI.  In  re  Miller,  2  Lea  (Tenn.) 
64.  60. 

SS.  Mull  v.  Indianapolis,  ete^ 
Tract  Co.,  169  Ind.  214.  219.  81  infi 
667. 

[a]  andaont  domain.— The  word 
"acquire,"  as  used  In  the  charter  of  a 
street  railway  company  empowering 
It  to  acquire  such  real  and  personal 
property  as  may  be  necessary  and 
convenient  in  Its  business,  does  not 
authorise  the  taking  of  property  by 
eminent  domain  proceedings.  Clare- 
mont  R.,  etc.,  Co.  v.  Putney,  78  N.  H. 
481.  62  A  72>. 

38.  Mull  v.  Indianapolis,  etc^ 
Tract  Co.,  169  Ind.  214,  219,  81  NB 
657.  See  also  Bennett  v.  Hibbert,  88 
Iowa  154,  55  NW  93;  Leflore  County 
V.  Allen.  80  Mies.  298,  31  S  816;  Mat- 
ter of  Miller.  2  Lea  (Tenn.)  54.  60 
(holding  that  the  word  "acquired" 
was  used  in  the  broad  sense,  so  as 
to  cover  lands  which  might  come  to 
the  intestate  in  any  other  way  than 
"by  gift,  devise  or  descent  from  a 
parent  or  the  ancestor  of  a  parent"). 

[a]  A  leas*  Is  a  species  of  acqui- 
sition of  railroad  property  within  the 
purview  of  a  statute  authorising  the 
railroad  to  oonstquct  purchase,  lease, 
or  otherwise  acquire  property  under 
eminent  domain  proceedings.  Mull  V. 
Indianapolis,  etc.  Tract  Co.,  169  Ind. 
214,  219,  81  NB  657. 

[b]  b  a  statnte  for  «ks  Issmwm 
of  DOBds  to  acquire  property  for  mu- 
nicipal uses  the  wora  "acquire"  has  a 
broad  meaning  Including  both  pur- 
chase Jind  construction.  Clark  t.  los 
Angeles.  160  Cal.  80,  48,  116  P  722. 

[c]  Xtt  ths  sens*  of  psnuusBt 
Tsstur. — In  declaring  a  statute  con- 
stitutional against  the  objection  that 
the  object  or  the  act  was  not  suffi- 
ciently expressed  in  Its  title,  the  court 
said:  "Tht  phrase  contained  In  the 
title,  vis.,  to  acquire  rights  of  fishing 
common  to  all  in  fresh-water  lakes,' 
is  somewhat  elliptical,  but  its  mean- 
ing Is  entirely  plain.  The  word  'ac- 
quire' Is  used  in  a  broad  sense,  in- 
volving the  permanent  vesting  in 
trustees  for  the  public  benefit  of  com- 
mon rights  of  fishing  in  fresh-water 
lakes,  meaning,  not  auch  righta  as 
are  already  common  to  all,  but  such 
rights  aa  ahall  be,  after  acquisition, 
common  to  all."  Albright  v.  Sussex 
County  Lake,  etc.,  Comran.,  68  N.  J. 
L.  523,  527.  S3  A  612. 

34.  Webster  D.  [quot  Anchor  Inv. 
Co.  V.  Columbia  Electric  Co.,  61  Minn. 
510,  G13,  63  NW  11091. 

[a]  xhns,  where  the  articles  of 
Incorporation  of  a  manufacturing  cor- 
poration authorizes  It  to  "acquire," 
own,  etc.,  electric  plants,  the  word 
"acquire"  la  broad  enough  to  cover 
the  definition  given  by  Webster  that 
It  is  "to  gain  by  any  means."  Anchor 
Inv.  Co.  V.  Columbia  Electric  Co.,  61 
Minn.  510.  613,  63  NW  1109. 

[b]  Vo  obtain  new  Interest. — In 
construing  an  act  of  congress  declar- 
ing it  to  be  unlawful  for  aliens  "to 
hereafter  acquire,  hold,  or  own  real 
estate  so  hereafter  acquired,"  the 
court  said:  "To  'acquire'  means  to 
gain  something,  and  that  something, 
within  the  true  Intent  and  meaning 
of  the  act  of  con«reBB,  is  a  new  es- 
tate or  interest  in  lands,  not  the  addi- 
tion of  a  legal,  to  an  already  existing, 
equitable,  title."  Potter  v.  Rio  Arriba 
Land,  etc,  Co.,  4  N.  M.  322,  825,  826, 
17  P  609. 

8S.  Wulten  v.  San  Francisco.  101 
Cal.  15,  25,  35  P  353,  40  AmSR  17. 
See  White  v.  Walte,  47  Vt  602,  508 
(holding  that  personal  property  of  a 
married  woman  obtained  by  a  decree 
of  distribution  In  an  estate  is  "ac- 
quired" by  her  within  an  act  providing 
that  property  acquired  by  a  married 
woman  shall  be  her  own  sqwate 
estate). 


ja]  Vh*  Mlsslsslapl  statoAs  pro 
es  that  a  qultclaun  and  releas 
"shall  estop  the  grantor  and  bis  h< ' 
from  asserting  a  subsequently 
quired  adverse  title  to  the  lands  i 
veyed."  The  court,  in  construing  ilim 
statute,  said:  "The  word  'acquired^] 
la  used  In  the  sense  of  obtained.  All«a 
obtained  the  land  br  devolution  npoal 
him  by  descent  we  cannot  yield  toi 
the  extreme  technical  meaning  urged 
upon  us  by  counsel,  that  land  can  b*l 
acquired,  only  by  the  act  of  the  party. 
Mr.  Blackstone,  in  his  Commentaries 
(book  2,  pp.  200,  201),  speaks  of  where 
an  'heir  acquires  by  descent'  and 
gives  two  methods  of  Acquiring.'  one 
of  which  is  by  'descent';  and.  again, 
he  uses  this  language:  T>esoent  is 
the  title  whereby  a  man  on  the  deatii 
of  his  ancestor  acquires  his  estate  by 
right  of  representation,  aa  his  heir  at 
law.'  The  legislatiire  used  the  word 
-in  this  general  sense."  Leflore  County 
V.  Allen,  80  Miss.  298,  818,  31  S  815. 

[b]  Vhs  Ssnaessss  eods  provides 
for  the  devolution-  of  land  where  the 
estate  was  acquired  by  the  Intestate 
and  he  dies  without  Issue.  In  Id  rc 
Miller,  2  Lea  64,  61,  the  court  said: 
"The  word  'acquired'  was  used  In  the 
broad  sense,  so  as  to  cover  land* 
which  might  come  to  the  Intestate  tn 
any  -other  way  than  "by  gift,  devlM 
or  descent  from  a  parent  or  the  an- 
cestor of  a  parent.'  The  case  of  Fea- 
nlman  v.  Francisco,  1  Helsit,  611,  wai 
correctly  decided,  the  facts  bringlr>c 
It  clearly  w4thin  the  first  snb-dlvlsioD 
of  section  2420  of  the  Cods.  But  If 
the  father  of  the  fantestate  had  been 
dead,  there  would  have  been  no  provi- 
sion for  ths  further  dcsorat  of  the 
property  in  that  case  except  und« 
the  second  sub-dlvlslon.  Hh«  sugges- 
tions of  the  Chief  Justice  that  the  In- 
testate did  not  "acquire*  the  title  with- 
in the  section,  because  she  Inherited 
it  from  her  grand  uncle,  was  obiter, 
not  necessary  to  the  decision,  and  In 
the  light  of  a  more  critical  examina- 
tion upon  a.  state  of  facts  requiring 
it,  incorrect."  In  Roberts  v.  Jackson. 
4  Yerg.  308,  321,  322  [foil  Hoover  t. 
Gregory.  10  Terg.  443],  It  was  held, 
under  the  Tennesaee  statute  of  li&4, 
which  provided  for  the  succession  or 
the  parents  of  an  Intestate  child  to 
real  estate  "actually  purchased  or 
otherwise  acquired"  by  him,  that  tli» 
word  "acquired"  was  used  In  a  limited 
sense,  not  embracing  acquisitions  by 
descent  from  the  parents. 

36.  Wulzen  V.  San  Francisco.  101 
Cal.  16,  25,  36  P  353,  40  AmSR  IT. 
See  Williams  v.  Lord,  75  Va.  390,  39S 
(holding  that  where  a  married  v  om&n 
purchases  from  creditors  of  her  hus- 
band their  claims  against  him  she 
(■acquires"  such  debts  as  property 
within  an  act  providing  that  all  the 
esate  acquired  by  a  married  womaTi 
shall  continue  her  sole  and  separate 
property). 

[a]  In  the  law  of  oentsaots  aatt 
dsacents  to  acquire  Is  to  become  Uie 
owner  of  property;  to  make  property 
one's  own.  Wulzen  V.  San  Francisco. 
101  Cat.  IS,  25.  36  P  859,  40  AtnSR  17. 

[b]  grcmrty  pwrcliassg  wttt  ssss- 
rate  ostata. — ^A  statute,  providing 
that  all  property  "acquired"  by  eitiier 
husband  or  wife  during  marriage,  ex- 
cept that  "acquired"  by  gift  aevlse, 
or  descent,  shall  be  deemed  common 
property  acquired,  will  not  be  con- 
strued not  to  mean  property  pur- 
chased by  the  wife  with  her  separate 
estate.  Llebes  v.  Steffy,  4  Arlx.  11, 11, 
32  P  261. 

37.  See  Bennett  v.  Xllbbert  M 
Iowa  164,  163,  66  NW  98  (holding  that 
"acquire"  as  used  In  a  statnU  pro- 
viding that  any  nonresident  alien  mar 
"acquire"  and  hold  real  prcqterty  to  « 
certain  extent  provided^  that  within 
five  yaara  fran^  the  date^^of  parchasc 


nve  yaara  fnmv  «he  oateb^oi 
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In  tiie  past  tenae  the  word  is  used  in  the  senBe  of 

obtained."®  

ACQUISITION.  The  act  of  procuring  property," 
and  also  the  thing  in  which  the  property  is  seenred.^ 
(Cross  references.*'^) 

ACQUIT.   To  discharge.** 

ACQUITTAL.  Verbum  equivoeum,  and  may  in  or- 
dinary language  be  nsed  to  express  eithw  the  verdict 

of  such  property  th«  aam«  be  placed 
In  the  actuu  poaseaslon  of  a  relative 
of  such  purchaaer,  will  not  bear  such 
limited  definition  as  meaning  only 
obtaining  property  under  Bale).  _ 

[a]  OMaibed  by  d«*lMi'-^e 
charter  of  a  corporation  authorised 
it  "^o  acquire,  hold  and  convey  prop- 
erty, real  and  peraonal."  The  court 
said;  "The  point  Is  made  that  the 
word  "acquire,'  la  not  broad  enough  to 
Include  a  taking  by  devise — that  the 
word  Implies  some  element  of  effort 
on  the  part  of  the  one  who  acquires. 
In  Judicial  opinions,  and  by  law 
writers,  the  term  is  not  infrequently 
used  otherwise,  and  as  coming  to 
property  by  devise  or  descent,  as  well 
as  In  any  other  mode.  .  .  .  We 
have  no  doubt  that  the  power  granted 
to  "acquire*  property.  Is  broad  enough 
to  enable  the  corporation  to  take  by 
will."  Santa  Clara  Female  Aoidemy 
V.  Sullivan,  IK  HI.  tT6,  S89,  6  NB18S, 
G8  AmSR  776. 

38.  L*flore  County  v.  Allen,  80 
Ulss.  298,  Zi  8  815. 

[a]  Tbe  sxpresslom  "aoanlxed  jn- 
xlsdmira,'*  as  used  In  the  act  of 
congress  dividing  .  Indian  Territory 
Into  Judicial  dlatrlots  and  fixing  their 
Jurisdiction,  and  providing  that  in 
all  criminal  cases  where  courts  out- 
side of  the  Indian  Territory  shall 
have  "acquired  Jurisdiction"  they 
shall  retain  It.  Implies  more  than  the 
mere  filing  of  an  indictment.  Two 
things  are  essential  to  the  Jurisdic- 
tion: (1)  The  criminal  case — that 
Is,  the  finding  of  an  Indictment.  (2) 
the  aoqulronent  by  the  court  of  Juris- 
diction in  the  case:  and.  since  there 
la  no  property  involved  In  a  criminal 
case,  the  only  Jurisdiction  which 
could  be  acQUired,  after  the  finding  of 
an  indictment,  is  Jurisdiction  of  de- 
fendant's purson.  And,  as  thus  stated, 
the  only  other  element  of  Jurisdiction 
is  the  service  of  process  upon  the 
defendant,  or,  more  accurately,  his 
arrest  under  capias.  U.  B.  v.  I>e,  84 
Fed.  628,  630.  _  ,  

[b1  Prcvsrtr  aoqnizad  "aftaz"  or 
"dnrlng"  maniage,  with  respect  to 
community  property  or  separate  prop- 
erty of  married  woman  see  Lelbes  v. 
Steffy,  4  Ariz.  11,  82  P  261;  Sauvage 
v.  Wauhop,  (Tex.  Civ,  A.)  148  SW 
269;  Creamer  v.  Briscoe,  (Tex.  Civ. 
A.)  107  SW  635;  Bishop  v.  Lusk,  8 
Tex.  Civ.  A.  80,  27  SW  306;  White  v. 
Waite,  47  Vt.  502;  Alexander  v.  Alex- 
ander, 85  Va.^  355,  7  SE  335,  1  LBA 
126.  See  Husband  and  Wife  [21  Cyc 
1857  et  seq,  1679  et  seq]. 

[c1  Property  acqnlred  by  deserted 
wife;  Bagflah  statute. — A  wife  who 
has  obtained  a  decree  for  Judicial  sep- 
aration Is  to  be  considered  as  a  feme 
sole  with  respect  to  such  property 
only  as  she  may  acquire  or  which 
may  come  to  or  devolve  upon  her  after 
the  decree.  Divorce  and  Matrimonial 
Causes  Act,  1857,  20  &  21  Vict,  c  86 
9  25,  not  applying  to  property  to 
whicfi  the  wife  was  entitled  In  pos- 
session at  the  date  of  the  decree. 
Waite  V.  Morland,  38  Ch.  D.  135  [dist 
Cooke  V.  Puller,  26  Beav.  99.  53  Re- 
print 8341.  Compare  Nicholson  v. 
Drury  Btdg.  Bst.  Co..  7  Ch.  D.  48. 

[d]  Aovalnd  XlffktB  (1)  are  those 
whidi  a  man  does  not  naturally  enjoy, 
but  are  owing  to  his  own  procurement, 
such  as  sovereignty,  or  the  right  of 
commanding,  or  the  right  of  property. 
Borden  v.  State,  11  Ark.  619,  627,  44 
AmD  217.  (2)  Under  a  clause  in  a 
statute  prohibiting  the  Impairing  of 
righta  aequlred  under  a  provision 
vhleh  tha  aet  repealed,  tbe  right  to 


of  a  juiy  or  the  formal  judgment  of  the  court  that 
the  prisoner  go  thereof  without  day.**  (Cross  ref- 
erences.**)   

ACQUITTAL  CONTRACT.  A  dischaige  from  an 
obligation,  either  by  deed,  prescription,  or  tenure.'*' 
(Crete  references.*^) 

AOQUITTAKCE.  A  discharge  in  writing  of  9 
sum  of  money  or  debt  due,*' 


resort  to  an  arbitrary  presumption  of 
detriment  In  an  action  for  the  con- 
version of  personal  property  was  held 
not  to  be  a  "right  acquired"  within 
the  meaning  of  the  act.  Tulley  v. 
TranortSS  Cal.  274,  279. 
89.  Wharton  L.  Lex. 
[a]  >mlnent  doMala.  Where  the 
general  purpose  of  an  irrigation  act, 
as  Indicated  by  the  caption.  Is  to  pro- 
vide means  for  the  acquisition  and 
conveyance  of  water  to  be  used  for 
the  several  purposes  mentioned  In  the 
act.  a  statement  in  the  caption  that 
one  of  the  purposes  of  the  act  Is  to 
provide  tor  the  acquisition  of  the  right 
to  the  use  of  the  water  does  not,  when 
considered  with  the  whole  of  the  cap- 
tion, prohibit  an  incorporation  In  the 
act  of  a  provision  conferring  the  r^ht 
of  eminent  domain  over  land.  The 
expression,  "to  provide  for  the  acqui- 
sition of  the  right  to  the  iise  of  the 
water,"  does  not  convey  the  idea  that 
the  rigbt  of  eminent  domain,  or  the 
power  to  condemn  water  owned  exclu- 
sively as  private  property,  as  distin- 
guishable from  the  riparian  rights  of 
the  owner  of  land  upon  streams  or 
watercourses,  was  Intended  to  be  con- 
ferred, and  no  such  right  Is  given  In 
the  act.  Borden  v.  Trespalaclos  Rice, 
etc.,  Co..  (Tex.  Civ.  A.)  82  SW  461, 
465.  See  generally  Einunent  Domain 
[16  Cyc  6431. 

40.  Bouvler  L.  D. 

41.  Acqslaltlomi 
Of: 

Personal  property  see  Property  (32 

Cyc  678,  680]. 
Real  property  see  Property  [32  Cyc 
680]. 

See  also  Purchase  [S2  Cyo  12643. 

48.  Sherman  v.  Sherman.  23  8.  D. 
486,  496.  122  NW  489. 

[a]  na  word  ■^vlV  Is  a  contrac- 
tion of  the  word  "acquit"  and  as  used 
In  the  word  "qultdsim"  it  means  to 
discharge.  Sherman  v.  Sherman,  28 
S.  D.  486,  496,  122  KW  419. 

48.  State  v.  Keerl,  88  Mont  601, 
616,  86  P  862;  Peo.  v.  Lyman,  63  App. 
Div.  470,  473,  65  NTS  1062  [aft  168 
N.  Y.  669,  61  NE  1133];  Burgess  v. 
Boetefeur,  7  M.  &  G.  481,  504,  49  ECL 
481,  135  Reprint  193. 

[a]  Tormer  stefiiilttai  aad  dismissal 
of  tDdiotniMit. — ^Where  the  accused 
was  arraigned,  a  Jury  impaneled  and 
sworn,  and  the  cause  elven  them  in 
charge,  no  objection  being  Interposed 
by  the  accused  to  the  Indictment  or 
other  proceedings,  it  was  held  that  the 
dismissal  of  the  indictment  for  an 
alleged  insufllciency,  which  did  not 
really  exist,  and  holding  defendant  to 
answer  another  Indictment  for  the 
same  offense,  operated  as  an  acquittal. 
Lee  v.  State,' 26  Ark.  260,  266.  7  AipR 
811. 

[b]  Ao^ulttaX  most  be  flsaL — In 

In  re  Bailey,  1  Va.  Cas.  258,  261,  It 
was  said:  ''An  acquittal  must  be 
final:  so  must  a  conviction:  the  court 
have  neither  acquitted,  nor  convicted; 
for  they  have  sent  him  hither  to  be 
tried  for  the  ollence  of  manslaughter. 
Here  then  the  opinion  of  the  court  is 
neither  an  acquittal  nor  a  oonvletlon, 
but  merely  an  opinion  that  he  must  be 
tried  before  a  court  having  competent 
Jurisdiction  of  the  case,  who  may 
thereafter  acquit  or  convict  as  the 
case  shall  appear  before  them." 

[c]  Vot  necessarily  on  msrlts. — In 
Junction  City  v.  KeetFe,  40  Kan.  276, 
278,  19  P  736,  the  court  said:  "Ordi- 
narily in  criminal  Jurisprudence  It 
means  a  discharge  after  a  trial,  or  an 
attempt  to  have  one,  upon  ita  merits; 
but  haa  %ei|aittal'  aa  uaad  bronr  sut- 


ute  no  other  or  different  signification 
than  a  Judgment  for  defendant  on  a 
trial  on  the  facts  and  merits  of  the 
action?  .  .  .  The  wording  of  [Comp. 
Laws  (1879)  o  31]  B  298  fsdrly  fmpllea 
that  acquittal  Is  not  confined  in  its 
meaning  to  a  Judgment  In  favor  of 
defendant  after  a  trial  on  the  merits 
and  facts  of  a  case,  but  may  also,  and 
as  there  used  does  have  the  broader 
Bigniflcatlon  of  a  discharge  by  a  Judg- 
ment rendered  for  other  reasons." 

[d]  Platingnlslied  Xxom  ••pardon." 
»"To  the  prisoner  a  pardon  is  not 
equal  to  an  acquittal.  .  .  .  His 
reputation  and  character  are  much 
more  affected  by  the  one  than  the 
other.  A  pardon  discharges  from  pun- 
ishment; an  acquittal  from  guilt.  Par- 
don may  rescue  him  from  the  peniten- 
tiary or  a  baiter,  but  it  cannot  redeem 
him  from  the  infamy  of  oonvlctioo." 
Tounger  v.  State,  2  W.  Va.  679,  -CSi, 
98  AmD  791. 

44.  AodvXtMl 
As  bar  to: 

Civil  action  see  Jndgmenta  Cyc 
1349]. 

Subsequent  prosecution  see  Criminal 
Law  [12  Cyo  274], 
As  defense  to  action  for  perjury  see 

Perjury  [30  Cyc  1422]. 
As  evidence  of  want  of  probable  cause 

see  Malicious  Prosecution  [28  Cyc 

40]. 

Operation  and  effect  of,  as  adjudlca- 
^  tlon  see  Judgments  [23  Cyo  1349]. 
Plea  of  former  see  Criminal  Law  [12 
Cyo  S6S]. 

Terdlot  and  Judgment  of  see  Criminal 
Law  [12  Cyo  €92,  694]. 
48.   Wharton  L.  Lex. 

46.  See  Release  [84  Cyc  1089]. 

47.  Jacob  L.  D. 

[a]  ireceMitr   of   asaL  -"A  dla- 

charge,  acquittance,  or  release,  call  it 
what  you  will,  is  as  valid  without  a 
seal  as  with  It."  Mllliken  v.  Brown, 
1  Rawle  (Pa.)  391.  398.  _ 

[b]  XncluOes  ••rscelpt." — "The  word 
'acquittance,'  althougn  perhaps  not 
strictly  speaking  synonymous  with 
•receipt,'  Includes  it.  .  .  .  It  Is 
not  questioned  but  that  a  receipt  In 
full  Is  an  acquittance.  Why,  there- 
fore, is  not  a  receipt  for  a  part  of  a 
demand  or  obligation  an  acquittance 
pro  tanto?  We  are  aware  that  lexi- 
cographers do  not  fully  agree  as  to 
this;  but.  In  legal  proceedings,  a  re- 
ceipt Is  r^arded  aa  an  acquittance." 
State  V.  Shelters,  61  Vt.  102,  104,  81 
AmR  679. 

[c]  "Beleaae"  dlstlngnlshed.^ — In 
Mitchell  V.  Pratt,  17  F.  Cas.  No.  9,668. 
Taney  448,  It  was  held  that  a  paper 
purporting  to  be  a  receipt  by  a  seaman 
to  the  master  of  his  vessel  for  twenty- 
five  cents,  ,"for  assault  and  battery. 
In  full  for  all  dues  and  demands," 
with  a  witness's  name  to  It,  and  on 
which  are  two  wafer  seals,  in  the 
absence  of  proof  that  either  of  the 
seals  is  that  of  the  person  giving  the 
receipt,  cannot  operate  as  a  relaaae, 
in  the  technical  senae  of  that  word, 
as  known  to  the  common  law.'  Such 
receipt  may  operate  aa  an  acquittance 
given  upon  the  compromise  and 
settlement  of  an  unliquidated  and 
disputed  claim  for  damages  for  the 
assault. 

[d]  trader  statates  jwohlbltlng 
forgery  of  an  aoqulttanoe  the  follow- 
ing instruments  have  b^en  held  to  be 
acquittances:  (I)  A  banker's  receipt, 
with  the  name  of  the  depositor  writ- 
ten across  the  face.  Reg.  v.  Atkin- 
son. 2  Moody  C.  C  278,  <2>  BUI  of 
paroeb).  Com.  v.  Ladd^  15  Maas.  E26. 
(S)     The    words  ^^tled  Bamual 
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ACQUITTAyCS — ACBSSDOB 


(Crosg  references.**) 

ACQUITTED.  Set  free  or  judicially  discharged 
from  an  accusation;  released  from  a  debt,  da^, 
obligation,  chai^,  or  suspicion  of  guilt.*^ 

Teclmically  tbe  ^word  is  used  to  escpress  an 
acquittal  after  a  trial  on  the  merits'"  before 
a  jury,"  or  some  tribunal  that  has  jurisdic- 
tion of  the  offense,"'  in  contradistinction  to  a 
discharge  of  the  accused"  upon  nolle  prosequi 
or  otherwise;**  although  in  some  eases  the  term 
is  held  to  have  the  same  signifleatioii  aa 
*' discharged/*" 


Hughea"  at  the  foot  of  a  bill  of 
parcels  Import  an  acQUlttance.  Rex 
V.  Martin,  7  C.  &  P.  649,  32  ECL  762. 
(4)  A  turnpike  toUeate  ticket.  H*g. 
V.  Pitch,  9  Cox  C.  C.  160.  (6)  False 
vouchers.  Thomas'  Caae,  2  East  P.  C. 
984.  The  following  Instrument*  have 
been  held  not  to  be  acqulttanceB:  (6) 
A  clearance,  issued  by  friendly  so- 
cieties, purporting  to  be  a  certificate 
that  the  member  has  paid  all  dues. 
Rep.  V.  French,  L.  R.  1  C.  C.  217.  (7) 
A  memorandum  Importing  that  one 
had  paid  a  sum  to  another,  but  not 
Importing  any  acknowledgment  from 
that  other  ox  his  having  received  It. 
Rex  V.  Harvey,  R.  A  R.  169.  (8)  A 
railway  ti<dtet.  Reg.  t.  Oooden.  11 
Cox  C.  C  672.  (9)  A  receipt  for 
money  as  part  of  tbe  purchase  price 
of  a  term.  Btate  v.  Shelters.  51  Vt. 
102,  SI  AmR  679.  (10)  A  script  cer- 
ttncate  In  a  railway  company.  Reg. 
V.  West.  1  Den.  C  C  SSS;  Clark  v. 
Nevrsam,  1  Bxch.  ISI. 

4B.  Aisqvtttaaoet 
As  evidence  of: 

Pa^nent   see   Payment    t30  Cyc 

Release'  see  Release  [S4  Cyc  10391. 
Forgery  of  see  Forgery  [19  Cyc  1384]. 
See  also  Receipt  [38  Cyc  1572];  Re- 
lease [34  Cyc  1089]. 
4a.  Peo.  V.  Lyman,  65  App.  Dlv. 
470,  473,  «5  NTS  1062  [aff  168  N.  T. 
669,  61  NE  1133];  Webster  D.  [Quot 
Morgan  County  v.  Johnson,  31  Ind. 
463.  466;  Dolloway  v.  Turrlll,  26 
Wend.  (N.  T.)  383.  4001.  See  also 
State  V.  Keerl,  S3  Mont.  601.  86  P  862. 

[a]  Xar  apply  to  olvll  as  wall  as 
orlmituil  actions. — In  construing  a 
statute  providing  in  efTect  that  In  a 
prosecution  for  libel,  tf  it  shall  ap- 
pear to  the  Jury  that  tbe  matter 
charged  as  libelous  was  true,  the 
party  shall  be  acquitted,  it  was  held 
that  the  word  "acquitted"  had  refer- 
ence to  both  civil  and  criminal  prose- 
cutions and  did  not  exclusively  relate 
to  persons  criminally  prosecuted. 
Dolloway  v.  Turrlll,  26  Wend.  (N.  Y.) 
S8S,  400. 

BO.  State  V.  Champeau,  62  Vt.  SIS, 
S15,  36  AmR  764.  See  also  Hester  v. 
Hagood.  21  8.  C.  L.  196;  Thomas  v. 
De  Orallenreld,  11  S.  C.  L.  143.  In 
Law  V.  Franks,  25  S.  C  Ia  9,  it  was 
held  that  an  allegation  that  plaintiff 
was  discharged  was  not  supported  by 
proof  of  an  acquittal. 

SI.  Heater  Hagood.  21  8.  C.  L. 
196:  Teague  t.  WUks.  14  B.  C.  L.  461; 
Thomas  T.  De  Groffenreld,  11  8.  C  1>. 
143;  State  t.  Ctaampcan,  BS  Vt.  813, 
36  AmR  TE4. 

sa.  State  T.  Keerl,  SS  Mont  fiOl. 
65  P  862:  State  t.  Champeau,  62  Vt. 
313,  36  AmR  764. 

B3.  Bacon  v.  Townsend,  2  EJdm. 
Sel.  Cas.  (N.  T.)  120.  See  Morgan  v. 
Hughes,  2  '■r.  R.  226,  231,  100  Reprint 
123  (where  it  is  said:  "Saying  that 
the  plaintiff  was  'discharged'  Is  not 
sufllcient;  it  is  not  equal  to  the  word 
'acquitted,*  which  has  a  deflnlte  mean- 
ing. Where  the  word  *acqultted'  is 
used,  it  must  be  understood  hi  the 
legal  senae,  namely,  by  a  Jury  on  the 
trial").  To  some  effect  Jones  v. 
Owynn,  10  Mod.  214.  IS  Reprint  699; 
Baxter  v.  Om^on  IronsldesJ  eto.,  Co.. 
IS  Ont.      S»«,  7  AnnCas  482. 

64.  State  V.  Champeau,  62  VL  2U. 
S<  AmR  754. 


[a]  Thus  where  on  ladletauat  la 
fllaiwissert  hr  the  proseentlng  attor- 
ney with  the  presumed  consent  of  tho 
court,  even  after  a  Jury  Is  sworn  to 
try  the  case,  the  accused  is  not  In 
a  constitutional  sense  either  "ac- 
quitted" or  put  In  Jeopardy,  and  hence 
the  first  indictment  Is  not  a  bar  to 
a  second.  Wilson  v.  Com.,  3  Bush 
(Ky.)  105,  106. 

65.  Teague  y.  Wllks,  14  S.  C.  L. 
461,  465. 

_Ja]    "Slsohaxved"  eqnlTolsBt.— (1) 

Where  the  declaration  stated  "that 
the  plaintiff  had  been  acquitted  by  the 
grand  Jury's  finding  "no  bill,'  and  that 
the  said  prosecution  la  wholly  ended 
and  determined,  and  he  the  said  plain- 
tiff wholly  discharged  therefrom,  aa 
by  the  reoords  and  proceedings  there- 
of remaining  In  the  said  court  ap- 
pears," the  court  held  that  it  was  a 
sufficient  statement  of  the  dfacharge 
of  plaintiff  from  the  prosecution,  and 
said:  "It  is  stated,  that  he  was  'ac- 
quitted by  the  grand  Jury's  finding  no 
bill.'  The  manner  of  acquittal  Is  set 
out  In  such  a  way  as  to  show  that  It 
was  not  Intended  to  be  used  In  Its 
technical  sense.  And,  although,  when 
a  technical  word  Is  used  without  any 
qualification  the  oourt  will  give  It  Its 
technical  meaning,  yet  when  it  Is  ac- 
companied with  such  qualifications  as 
show  that  it  was  Intended  to  be  un- 
derstood in  a  different  sense.  It  will 
be  taken  with  such  qualifications.  And 
.although  the  declaration  may  not  be 
drawn  In  the  most  technical  form,  I 
do  not  know  that  the  facts  could  have 
been  set  out  with  more  precision.  If 
it  had  been  *dlscharged'  Instead  of 
'acquitted'  it  Is  admitted  that  it  would 
have  been  sufficient.  (2)  And  In  com- 
mon parlance  I  think  'acquitted'  la  as 
clearly  expressive  of  the  Idea  Intend- 
ed to  be  conveyed,  as  discharged.  It 
is  frequently  used  In  that  sense  by 
the  best  pleaders,  as  will  be  seen  by 
reference  to  the  precedents.  .  .  . 
It  is  not  unusual  to  find  It  In  all  legal 
proceedings  used  In  its  vulgar  sense, 
and  it  is  only  when  It  Is  used  In  ref- 
erence (o  proceedings  which  seem  to 
require  that  It  should  receive  a  tech- 
nical application,  and  then  without 
any  quallflcation,  that  the  court  will 
be  bound  to  understand  It  In  that 
sense."  Teague  v.  Wllks,  14  8.  C.  'L. 
461,  464  [dist  Thomas  t.  De  Graffen* 
reld,  11  S.  C.  14S1. 

[b]  Si  a  pTOoeedtng  for  TiolatloB 
of  the  Uamor  law  the  magistrate  upon 
examination  "found  there  was  not 
sufficient  evidence  to  hold  defendant 
for  trial"  and  discharged  him.  It  was 
held  that  this  was  an  acquittal  and 
dismissal  on  the  merits,  entitling  de- 
fendant to  a  rebate  within  the  pro- 
visions of  that  act.  Peo.  v.  Lyman, 
53  App.  Div.  470,  478,  65  NTS  1062 
[aff  168  N.  T.  669,  61  NE  1133]. 

Sc]    iroUe   prooeqiU  entared-— In 
lana  the  clerk  is  not  entitled  to 
"extra  services"  where  defendant  Is 
acquitted.    It  was  held  that  when  a 
noils  prosequi  was  entered  and  de- 
fendant dl8<»iarged,  he  was  acquitted 
of  the  prosecution,  and  the  clerk  was 
not  entitled  to  extra  services  under 
the  Bot.   Morgan  County  v.  Johnson, 
SI  Ind.  4SS,  436. 
W.   See  Acquittal  ante. 
Vfm   Bouvler  L.  D. 
[a]   MeaavfameatH-^By  the  grant 


(Cross  references.") 

AOKE.  A  quantity  of  land  eontatning  one  hon- 
dred  and  sixty  square  zoda  of  land  in  whatever 

shape." 

AOBEOENOIA  (Acreeimiento).  In  Spanish  law 
accretion,  and  particularly  tbe  right  of  legal  heirs 
to  share  in  any  portion  of  the  inheritance  not  ap- 
propriated by  one  or  more  of  their  number.^  It  also 
occurs  where  the  same  property  is  devised  in  tbe 
same  will  to  several  persons  and  one  of  them  fails 
to  claim  it." 

AOREEDOB.   In  Spanish  law  creditor."** 

of  an  acre  [substantively]  of  land, 
doth  pass  so  much  as  la  an  acre  by 
measure  in  that  country,  by  the  ordi- 
nary account  and  measure  of  the  coun- 
try.*'  Sheppard  Touchst.  96. 


[bj  Statute  aoxWr^A  testator  de- 
vised "forty-five  acres  of  the  landis  of 
Dromquln,  known  as  the  hOuse  di- 
vision," to  A,  and  "fifty  acres  of  the 
same  lands"  to  B.  It  was  held  that 
extrinsic  evidence  >was  not  admissible 
to  show  that  he  meant  Irish  and  not 
statute  acres.  By  the  statutory  defi- 
nition contained  In  6  Geo.  IV  c  74  i  2. 
the  word  "acre"  has  received  a  legal 
signification  which  must  be  attrib- 
uted to  that  word,  whether  used  m  a 
will  or  other  voluntary  instrument, 
or  In  a  contract.  O'Donnell  T.  O'Don- 
nell,  U  R.  1  Ir.  284. 

[c]  Macm  and  ahong  wm  wmaaw- 
wumm  tsnwr— A  contraet  for  tne  sale 
of  land  and  water  rights  x^rovlded  in 
part  for  the  sale  of  'Your  shares  of 
water  to  July  let  of  each  year  and 
two  shares  of  water  after  the  first 
day  of  July  of  each  year."  Tho  court 
found  that  "shares"  and  "acres"  were 
synonymous  terms  and  that  they  were 
used  Interchangeably.  Brixen  v.  Jor- 
gensen,  83  Utah  97,  100,  92  P  1004. 

[d]  "Aores  of  land"  la  tax  osssss- 
meat*— Where  a  railroad  owned  ten 
acres  of  upland  and  claimed  the  right 
of  reclamation  over  twenty  acres  of 
land  under  water,  it  was  held  that  a 
valuation  of  the  whole  as  "thirty 
acres  of  land,"  at  so  much  per  acre, 
did  not  Invalidate  a  tax  based  on  such 
appraisement.  The  court  said:  "The 
term  'acres  of  land'  must  be  treated 
as  describing  the  prosecutor's  Inter- 
ests In  the  land,  whatever  they  were; 
and  the  phrase  '317,500  per  acre,'  aa 
indicating,  not  the  value  of  each  acre 
by  Itself,  but  only  a  basis  of  calcula- 
tion upon  which  the  value  of  the 
prosecutor's  rights  In  the  whole  tract 
may  be  computed."  New  ToiIe.  etc., 
R.  Co.  V.  Yard,  4S  N.  J.  Xi.  121.  124. 

08.  IlBcrlche  Dlcclonorlo.  See  also 
Accretion  ante. 

aa.  Escrlche  IMccloimrlo.  See  also 
Civ.  Code  art  888. 

00.   Bscrlche  DIcclonarlo. 

[a]  There  are  several  claaaes  of 
them.  Thus  acreedor  simple  (senclUo) 
means  a  general  or  unsecured  cred- 
itor, although  the  phrase  includes 
acreedor  personal  escrlturarlo  or  one 
whose  debt  Is  evidenced  by  a  public 
document  less  than  a  mortgage, 
acreedor  personal  qulrografarto,  one 
whose  debt  Is  evidenced  by  a  private 
document,  or  one  executed  without 
the  assistance  of  a  notary  or  other 
public  official,  as  well  as  acreedor 
personal  verbal,  one  who  has  naught 
but  his  debtor's  word  of  mouth.  Of 
the  secured  creditors  the  acreedor 
hipotecarlo  has  a  mortgage  on  real 
property  which  may  be  privlleglado 
(preferred)  or  ordlnarlo,  the  acreedor 
plgnoratlclo  (prendatario),  whose 
debt  la  secured  by  a  chattel  pledge  of 
which  He  has  the  possession  but  not 
the  use,  and  the  acreedor  proprle- 
tarlo,  OS  one  who  has  sold  property 
and  not  received  the  price,  who  la 

K referred  to  all  others.  The  acreedor 
eredltarlo  fa  one  whose  dalm  la 
against  a  decedent's  estate,  and  the 
acreedor  testamentario  one  men- 
tloned  in  a  will.  An  acreedor  real  has 
a  real  aetlon  (see  Iiegls  Aodones)  to 
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(Cross  Teferenees."^) 

A0ROS8.  From  side  to  side  ;**  or  in  a  direction 
opposed  to  the  length;"  athwart;  erosavise;  quite 
over."    In  some  instances  the  word  may  have  the 


enforce  bis  claim,  and  an  acreedor 
BoUdarlo,  although  one  of  several 
sharing  a  single  claim,  may  enforce 
the  whole.  E^criche  DIcclonarto. 

ei.  See  Creditor  and  cross  refer- 
ences there  given  [11  Cyc  1193]. 

63.  Illinois  Cent.  R.  Co.  v.  Chicago, 
in  111.  ESC.  698,  SO  NE  1044,  17  LKA 
£30 ;  Bennett's  Bran<^  Impr.  Co.'8  App., 
«5  P  242,  251 ;  Webster  D.  [quot  Scott 
V.  State,  152  Ala.' 6S,  95,  44  S  544]. 

[a]  Under  a  fraat  of  a  liffht  of 
wmj  aoroaa  plalatUFs  l«t  of  land,  the 
grantee  was  held  not  to  have  a  right 
to  enter  at  one  place,  go  partly  across, 
and  then  come  opt  at  another  place 
on  the  same  side  of  the  lot.  The  court 
said :  "The  words  of  the  grant  are  to 
to  be  understood  according  to  their 
common  meaning,  unless  It  appears 
that  the  parties  Intended  to  use  them 
Id  a  different  sense.  The  way  claimed 
bf  the  defendants  Is  not  across  the 
pUlntlfTa  lot.  according  to  the  usual 
acceptation  of  the  word ;  and  It  cannot 
be  presumed  from  the  tacts  and  cir- 
comBtancefl  reported,  that  it  was  other- 
wise understood  by  the  partleB." 
Comstoek  v.  Van  Densen,  e  Pick. 
(Mass.)  1S3,  165. 

[b]  AorOBB  waters  of  trtMsau— An 
art  authorized  a  company  to  take  toll 
for  timber  floated  across  the  waters  of 
the  stream.  It  was  held  that  this  did 
not  mean  merely  from  one  side  to  the 
other.  The  court  said :  "The  excep- 
tion also  that  the  master  should  have 
found  that  the  company  was  only  au- 
thorized to  take  tolls  for  logs  or  tim- 
ber floated  'across'  the  waters  of  the 
stream.  Is  somewhat  hypercritical.  It 
cannot  be  held  to  mean  floating  or 
<rrosi>ing  over  from  side  to  aide  of  the 
stream,  as  the  word  Imports;  a  thing 
not  needed,  or  within  the  purview  or 

Jurpose  of  the  act,"  Bennett's  Branch 
mpr.  Co.'s  App.,  66  Pa.  242,  251. 

[c]  TTnAsr  an  ordlaanoa  proldMt- 
Ing  trains  from  remaining  aoross  a 
street  longer  than  a  certain  time  It 
vas  held  that  a  train  the  head  end  of 
which  reached  slightly  into  the  street 
but  did  not  obstruct  travel  thereon  was 
not  across  the  street  within  the  ordi- 
nance. Crowley  v.  Chicago,  etc.,  R. 
Co.,  122  Wis.  287,  289,  99  NW  lOlS. 

63.  Webster  D.  (quot  Scott  v.  State, 
1S2  Ala.  9t,  66,  44  B  6441. 

[a]  •O.engthwlse"  Olatlnjraished  see 
Scott  V.  State,  162  Ala.  «$,  «6,  44  S 
644. 

[b]  VUsH  «naUlUd  Irr  some  pzs- 

fix  as  "dlasonally"  or  "obliquely," 
(here  Is  attached  to  the  word  in  ordi- 
nary use  but  one  meaning,  and  that 
Is  directly  opposite  to  length.  Hanni- 
bal, etc.,  R.  Co.  V.  Missouri  River 
Packet  Co.,  126  U.  S.  260,  271,  8  SCt 
ST4,  31  L.  ed.  731  (where  this  Is  said 
to  be  "especially  true  when  It  Is  used 
In  connection  with  parallel  lines"). 

[c]  Aoross,  along,  or  npon  a  Ugli- 
way^— <1)  In  Burt  v.  Lima,  etc.,  R. 
Co.,  21  NTS  482,  it  was  held,  where 
a  railroad  company  was  authorised 
to  construct  Its  roaa  across,  along,  or 
upon  any  highway,  that  the  occupation 
and  use  of  the  highways  contemplated 
by  the  statute  was  to  be  casual  or 
Incidental,  and  that  the  grant  did 
not  authorise  the  railroad  to  build  Its 
entire  line  upon  a  highway  between 
two  vUlaKSs.  <2)  In  Scott  v.  State, 
162  Ala.  «S,  16.  44  S  644,  It  was  held 
that,  under  a  statute  forbidding  the 
dlachai^  of  flrearms  along  or  across 
Uy  public  highway,  the  words  "along 
and  across"  related  to  the  direction  In 
Which  the  gun  was  flred  and  not  to  the 
position  of  the  person  flrlng  It,  so  that 
a  person  standing  near  the  margin  of 
the  highway  and  firing  away  from 
the  road  did  not  violate  the  statute. 

««.  Webster  D.  [quot  Illinois  Cent 
R.  Co.  V.  Chicago.  141  IlL  686,  698,  80 
XE  1044.  17  LRA  6801. 

[a]   asssrratlwi  or  saMmeBt^A 


right  claimed  to  use  a  drain  which 
ends  in  a  cesspool  on  a  lot  Is  within 
the  reservation  of  a  right  "to  use  the 
drain  across  the  easterly  comer"  of 
the  lot  The  court  said :  "If  it  were 
conceded  that  by  the  correct  use  of 
English  the  words  'across  the  easterly 
corner'  Imply  that  the  drain  emptied  at 
or  beyond  the  farther  line  of  the  lot 
conveyed,  so  trivial  an  error  In  strictly 
exact  phraseology  would  not  nullify 
the  reservation  of  the  easement."  Jones 
V.  Adams,  162  Mass.  224,  229,  S8  NE 
437. 

[b]  Aoross  a  oooatry^In  con- 
struing a  memorandum  of  a  steeple- 
chase providing  that  the  horses  were 
to  run  four  miles  "across  a  country," 
the  court  said  :  "That  Is  an  expression 
of  which  we  cannot  take  Judicial  notice. 
The  meaning  of  that  expression  was  a 
question  for  the  Jury,  to  be  decided  by 
them  upon  the  evlaence  before  them. 
The  evldoioe  ahowed  that  by  this  ex- 
pression, the  rider  to  excluded  from 
riding  through  an  open  gate."  E^vans 
V.  Pratt,  8  M.  *  O.  769,  762,  42  ECL 
396,  133  Reprint  1344. 

65.  See  Davis  v.  Port  Arthur  Chan- 
nel, etc,  Co.,  87  Fed.  612,  616,  81 
CCA  99  (where  In  construing  a  state 
statute  allowing  the  construction  of  a 
channel  across,  along,  through.  Or  upon 
the  waters  of  a  bay  the  court  said : 
"  'Across'  the  waters  of  any  bay  would 
seem  to  warrant  the  locating  of  a 
channel  in  and  through  any  bay  In 
any  direction.  'Across,  through,  or 
upon'  the  waters  of  any  bay  certainly 
warrants  a  channel  In  any  direction"). 

66.  Brown  v.  Meady,  10  Me.  391, 
396,  25  AmD  248  (where  the  court 
said  :  "It  does  not  necessarily  exclude 
the  Idea  of  passing  over  a  parallelo- 
gram In  a  longitudinal  direction.  To 
pass  across  a  bridge.  Is  a  common  ex- 
pression ;  but  does  not  mean,  to  pass 
from  one  aide  of  it  to  the  other")  ;  Com. 
V.  Warwick.  186  Pa.  623,  637,  40  A  93. 

[a]  "Orsr*'  and  *Hu>roaB"  used  in- 
tsrohangsablT'— In  construing  a  stat- 
ute providing  in  effect  that  a  city 
council  shall  have  power  by  condemna- 
tion or  otherwise  to  extend, a  street 
over  or  across  a  railroad  track,  it  was 
held  that  the  two  words  "over"  and 
"across"  may  be  used  interchangeably 
and  that  the  word  "across'*  was  evi- 
dently intended  to  designate  a  crossing 
at  grade  or  on  the  same  level  as  the 
railroad  right  of  way.  Illinois  Cent. 
R.  Co.  V.  Chloago.  141  m.  586,  698,  80 
NE  1044,  17  LRA  630. 

[bl  "tTpon,"  "o^sr,"  "to"  dlstln- 
gulsbsd. — A  charter  of  a  street  rail- 
way authorized  It  to  construct  Its 
tracks  "upon"  and  "over"  certain 
streets,  "except  in"  such  as  should  be 
fixed  upon  by  the  city  council.  It  was 
held  that  this  did  not  prevent  the  com- 
pany from  laying  Its  tracks  across  one 
of  the  excepted  streets.  State  v.  New- 
port St  B.  Co.,  16  R.  L  63S,  584,  18  A 
161. 

67.  Cross  references  see  Infra  p  913 

note  83. 

68.  Abbott  D.  Spencer  v.  Mar- 
riott, 1  B.  &  C.  468.  459,  8  ECL.  196, 
107  Reprint  170  (where,  in  a  covenant 
that  a  lessee  should  hold  without  any 
Interruption  by  or  from  the  lessor,  or 
by  or  through  her  acts,  means,  etc, 
the  word  "acts"  was  held  to  mean 
something  done  by  the  person  against 
whose  acts  the  covenant  was  made). 
See  also  Cumberland  v.  Keams,  17  Ont 
A.  281. 

[a]  Xsasonabls  aat.~-In  constru- 
ing a  covenant  for  further  assurances 
containing  the  words  "reasonable  acts" 
the  court  said :  "A  reasonable  act 
means  such  an  act  as  the  law  re- 
quires ;  and  If  it  be  an  uTmecessary  act 
It  Is  not  a  reasonable  act  or  one  which 
would  be  required  by  law."  Warn  v. 
Blckford.  9  Price  48,  61. 

[bl   lot   adoptlBg  traa— otioa— 


sense  of  "in  and  throngh,'*"  or  "over."*" 

AOT."  [M]  A.  AsaNotUL  In  a  general  sense, 
something  done ;  the  exercise  of  power,  or  an  effect 
produced  thereby;"  a  thing  done  or  performed;* 

Where  a  person  who  has  received  goods 
on  sale  or  return  pledges  them,  he 
thereby  does  an  act  adopting  the  trans- 
action within  the  meaning  of  the  Sale 
of  Goods  Act  (1893)  1  18  r  4  (a),  so 
that  the  property  in  the  goods  passes 
to  him,  and  the  original  vendor  cannot 
recover  them  from  the  person  with 
whom  they  have  been  pledged.  Klrk- 
ham  v.  Attenlrarough,  L1S97]  1  Q. 
B.  201. 

[c]  Aets  or  aagleota  of  mortgagor 
or  owner,  from  the  forfeiting  conse- 
quences of  which  the  mortgagee  s  rights 
and  Interests  are  exempted,  under  an 
insurance  policy,  contemplates  any  act 
of  commission  or  omission  on  the  part 
of  the  mortgagor  -or  owner  that  might 
forfeit  the  policy  so  far  as  such  mort- 
gagor or  owner  Is  concerned  that  occur 
subsequently  to  the  execution  of  such 
mortgage  clause.  Qlens  Falls  Ins.  Co. 
v.  Porter.  44  Fla.  668,  38  S  473. 

[d]  Aot  of  spsaUng. — In  an  action 
against  a  railroad  company  for  In- 


juries caused  to  a  passenger  by  Jump- 
ing from  a  train,  upon  the  advice  ef 
the  conductor.  It  was  argued  that  a 
false  statement  made  by  an  emplt^ee 
was  not  an  act  of  negligence.  The 
court  said :  "The  argument  overlooks 
the  fact  that  the  false  statement  as  to 
the  movement  of  the  train  was  accom- 
panied by  the  advice  to  Jump,  and. 
moreover,  gives  altogether  too  narrow 
a  meaning  to  the  word  'act'  We  think 
the  word  Includes  In  its  signifleatlon 
any  conduct  of  the  defendant's  serv- 
ants, whether  evinced  by  movement  of 
the  organs  of  speech  or  some  other 
physical  movement.  The  phrase  ^ct 
of  speaking*  does  not  seem  to  Involve 
any  strained  or  unusual  use  of  the  word 
'act' "  Staines  v.  Central  R.  COq  72 
N.  J.  L.  268,  2S9,  61  A  385. 

Te]  Aot  on  petltlon^^A  summary 
mode  of  proceeding  In  which  th« 
parties  state  their  respective  cases 
briefly,  and  support  their  statements 
by  affidavit  The  VUle  da  Varsovie,  % 
Dods.  174. 

[fl  Aot  or  pracUos  as  apotheoary 
within  the  meaning  of  a  statute  pro- 
viding a  penalty  when  ao  done  without 
a  certificate  see  Apothecaries  Co.  v. 
Jones,  [1893]  1  Q.  B.  89. 

69.  Webster  D.  [quot  Chumasero  v. 
Potts,  2  Mont  242,  2841. 

[a]  Act  done  or  intended  to  bs 
donSip— An  omission  to  do  something 
which  ought  to  be  done  In  order  to  the 
complete  performance  of  a  duty  Im- 
posed upon  a  public  body  under  an  act 
of  parliament,  or  the  continuing  to 
leave  any  such  duty  unperformed, 
amounts  to  "an  act  'done  or  Intended 
to  be  done,"  within  the  meaning  of  a 
clause  requiring  a  notice  of  action. 
Jollrre  v.  Wallasey  Local  Bd.,  X<.  R. 
9  C.  P.  62,  86.  And  see  for  the  con- 
struction of  substantially  the  same 
phrase  The  Johannesburg,  [1907]  P.  65. 

[b]  "Aot  or  transaouon"  of  re- 
ceiver within  the  meaning  of  a  statute 
authorizing  suit  without  leave  of  court 
see  Fordyce  v.  Withers,  1  Tex.  CSv.  A. 
640,  542,  20  SW  766. 

(c1  "Offanso"  dlstlngvlslMa^^rhe 
word  "act"  is  not  Identical  In  meaning 
with  the  term  'V>ffence,"  as  used  In 
U.  6.  Const,  art  1  I  7.  providing  that 
no  person  for  the  same  ofCense  shall 
be  put  twice  ]n  Jeopardy  of  punishment, 
"for  the  same  oftence,'  which  Imports, 
in  legal  sense,  an  infraction  or  trans- 
gression of  a  law — the  willful  doing  of 
an  act  which  is  forbidden  by  a  law, 
or  omitting  to  do  what  It  commands. 
State  V.  Oleson,  26  Minn.  607,  517,  6 
NW  959. 

[d]    Acts  oonstttnttng  orlma^Thls 

phrase  as  used  In  statutes  requiring 
the  Indictment  or  Information  to  con- 
tain a  plain  and  concise  statement  of 
the  acts  constituting  the  crime  means 
a  statement  of  the  manner  In  which 
it  Is  alleged  to  have  been  committed. 
Peo.  r.  Foster,  60  Mlsc^S,  lU  NXa'IQiL 
Diqitized  byVjOtTV  IC 
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ACT 


something  done  or  established;™  that  which  is  done 
or  doing;  the  exercise  of  power  or  the  effect  of  which 
power  exerted  is  the  caase ;  a  performance ;  a  deed/^ 
In  a  mmw  tedmicftl  sense  the  word  sonifies  some- 
thing done  voluntarily  by  a  person/'  or  in  other 


words,  the  result  of  the  exercise  of  the  will.^ 

In  a  more  special  sense  a  thing  done,  or  bmiim 
formally  transacted  by  a  public  body;'*  a  statute 
law  made       a  legislatiTe  body;'^  the  result  u£ 
pnblic  deliberation,  the  decision  of  a  prince,  of 


VOu   Bouvler  L.  D.  fquot  Oreoi 
State,  109  Oa.  6S6,  S40,  S5  SE  97]. 
[a]    Aeta  dou  aooordinr  to  law.— 

The  exercise  liy  the  executor  of  the 
power  ot  sale  of  real  estate  under  a 
will  Is  aa  distinctly  "an  act  done  ac- 
cording to  law"  as  any  other  act  which 
the  executor  Is  authorized  by  law  to 
perform.  Pacy  v,  Cosgrove,  lis  Md. 
316,  323.  77  A  1114. 

{b]  9oM  not  Isolnde  aaffleot  or 
OBUaaiOB^-<  1 )  Under  a  statute,  pro* 
TldlDK  that  fn  all  cases  In  which  the 
death  of  any  person  ensues  from  In- 
Jury  Inflicted  by  the  wrongful  act  of 
another,  and  In  which  an  action  for 
damages  might  havC  been  maintained 
St  the  common  law  had  death  not  en- 
sued, the  person  Inflicting  such  injury 
shall  be  liable  to  an  action,  etc.  It 
Is  held  that  the  word  "act"  does  not 
Include  mere  iwsslve  neglect  or  omis- 
sion of  duty.  Bradbury  v.  Furlong, 
13  R  I.  15,  16,  48  AmR  1.  (2)  In 
Randle  t.  Birmingham  R.,  etc.,  Co.,  166 
Ala.  314,  824,  E3  B  918,  the  court  said  : 
*']t  la  apparent  that  the  Legislature, 
originally  and  throughout  subsequent 
adoptlona  of  the  statute,  contemplated 
distinct,  separate  references  In  the  em- 
ployment of  the  two  terms,  via.,  act 
and  omission.  Obviously,  It  was  con- 
ceived that  a  wrongful  act  and  a 
wrongful  omission  would  be  and  were 
distinct,  different  causes  of  death, 
within  the  homicide  act.  Negligence 
may  result  from  omission  In  respect  of 
duty.  Grant  v.  Moseley,  29  Ala.  S02. 
But  act  and  omission  token  different 
conceptions.  Act  denotes  the  affirma- 
tive. Omission  denotes  the  negative. 
Act  Is  the  expression  of  will,  purpose. 
Omission  Is  Inaction.  Act  carries  the 
idea  of  performance.  Omission  carries 
the  Idea  of  a  refraining  from  action." 

rc]  "Aot  which  aball  forfait  .  .  . 
the  ooafldeaoe  of  the  commnnlty,"  as 
used   In  a  contract  transferring  the 

{iractlce  of  one  physician  to  another, 
n  which  the  vendor  agreed  not  to 
practice  his  profession  In  the  com- 
munity unless  the  vendee  should  commit 
some  "act  which  shall  forfeit  .  .  , 
the  confidence  of  the  community." 
means  Incompetency,  Immorality,  or 
acts  of  such  a  nature  as  to  Induce 
reasonable  persona  to  forbear  employ- 
Ing  the  vendee  In  the  practice  or  his 
profession.  Oilman  v.  Dwight.  IS  Gray 
(Mass.)  856,  SS9,  74  AmD  634. 

[dl  "Aot,  prooiueineat  or  cnlpaUe 
navlMreacs  ox  another"  as  constitut- 
ing murder  In  the  third  d^n^  see 
Territory  v.  Hemjrlcks,  18  N.  M.  SCO, 
308.  84  P  623. 

71.  Webster  P.  fquot  Randle  V. 
Birmingham  R..  etc..  Co..  169  Ala.  214. 
324.  53  S  918 :  Green  v.  SUte^  109  Oa. 
636.  540.  35  BE  97. 

[a]  ThiM  an  Indictment  alleging 
that  defendants  did.  In  a  violent  and 
tumultuous  manner,  prevent  the  sheriff 
from  removing  a  prisoner  charges  the 
commission  of  an  act.  Qreen  v.  State. 
109  Qa.  626.  25  SR  97. 
_Jb1  "ma  aot  of  atteMatlon  of  a 
wHl  Is  not  merely  to  witness  the  mere 
fact  that  the  testator  signed  the  will 
or  acknowleilged  that  he  had  slpned 
the  same,  but  the  attention  of  the  wit- 
nesses Is  called,  by  the  act  of  attesta- 
tion, to  the  mental  condition  of  the 
testator  and  as  to  whether  he  Is  po-s- 
seyswl  of  a  sound,  dl^rposlnc  mind," 
More  V.  More.  311  111.  268,  2T2,  71  XE 
»$«.  per  Bopgs.  J. 

To]  Aet  and  daed. — Arknowledp- 
ment  by  a  testatrix  that  a  paper  was 
her  will,  her  hand  and  seal.  Is  equiva- 
lent to  saying  it  was  her  "act  and  deed." 
Lees's  E^t..  S  Pa.  Co.  296.  398. 

W   whataar  term  taCtmdea  hoth 
1  aad  Jadldal  acte^A  Coo- 
'^tute  provided  that  no  Ju»- 
pcare  should  act  In  any 
mi  he  waa  attonier  for 


either  party,  or-  had  a  pecuniary  In- 
terest It  was  held  that  by  the  term 
"met"  Judicial  action  alone  waa  not  In- 
tended, but  every  act  or  proceeding  in 
a  suit.  Yudkin  v.  Gates,  60  Conn.  426, 
428.  22  A  776.  And  In  New  Hartford  v. 
Canaan.  62  Conn.  168,  166,  It  Is  said: 
"This  language  is  so  exceedingly  broad, 
embracing  In  terras  any  act  and  any 

firoceeding  wherein  the  Justice  may  be 
nterested  by  reason  of  being  an  In- 
habitant and  taxpayer  in  the  town 
that  Is  a  party,  that  we  do  not  feel 
at  liberty  to  accept  the  Ideas  of  the 
plalntlfTs counsel  and  restrlctlts applica- 
tion exclusively  to  an  actual  trial  In  court 
before  the  Interested  magistrate." 

7a.  Black  L.  D.  [quot  Wilson  v. 
Nelson,  183  U.  S.  191,  212,  22  SCt  74, 
46  L.  ed.  147  <per  Shlras.  J.,  dls. 
op.)  ;  IHincan  v.  Landls,  106  Fed.  889. 
848.  46  CCA  666]. 

[a]  2>eath  by  hla  own  act.— (1)  In 
Adklna  v.  Columbia  L.  Ins,  Co.,  70  Mo. 
27,  30,  31,  35  AmR  410,  Where  a  policy 
provided  against  the  death  of  the  as- 
sured by  "his  own  act  and  intention," 
It  was  contended  that  the  word  "act" 
necessarily  implied  intention.  The 
court  said:  "while  the  words,  "his 
own  act  and  Intention'  have  been  con- 
strued to  mean  no  more  than  the  words 
'his  own  act'  on  the  ground  that  the 
word  'act'  necessarily  Implies  Intention ; 
(Chapman  v.  Republic  L.  lbs.  Co.,  6 
F.  Cas.  No.  2,606,  6  BIsa.  2S8)  yet 
the  addition  of  the  word  'Intention' 
shows  that  the  partlei  were  solicitous 
to  avoid  all  question  as  to  whether  the 
policy  was  to  be  avoided  by  the  phys- 
ical act  simply  of  the  assured  when 
unaccompanied  by  any  corresponding 
Intellectual  purpose  or  act  of  the  mind." 
(2)  In  Chapman  v.  Republic  U  Ins.  Co., 
6  F.  Cas.  No.  2,606,  «  Bias.  238,  the 
court  said  :  "The  word  'act'  necessarily 
Implies  Intention,  and  it  seems  to  me 
the  policy  In  this  case  differs  In  no 
material  Import  from  the  one  already 
decided  by  this  court ;  that  Is  to  say, 
you  get  Just  as  strong  a  sentence,  and 
It  means  practically  Just  as  much,  to 
say  that  the  company  shall  not  be 
liable  if  the  assured  comes  to  hla  death 
by  his  own  act,  sane  or  Insane,  as  if 
you  say  the  company  shall  not  be  liable 
if  the  assured  comes  to  his  death  by  his 
own  act  and  Intention,  sane  or  Insane." 

[b]  **An  aot  of  recognition  is  slm- 

Ely  a  recognition  of.  and  a  consent  to 
e  bound  by,  the  obligations  contracted 
In  and  by  the  primordial  title,  and  the 
charges,  rights,  and  conditions  therein 
contained."  Simard  t.  Thompson,  22 
Que.  Super.  289,  298. 

[c]  Aot  of  sale.— -By  the  civil  law 
in  Louisiana  the  common  mode  of 
making  conveyances  of  land  certificates 
was  by  an  act  of  sale,  so  called,  done 
before  a  notary,  who  wrote  down  In  a 
record  kept  by  him  the  agreement  of 
the  parties  as  stated  by  them,  which 
was  then  signed  by  the  parties  and 
attested  by  witnessea  The  record  re- 
mained with  him,  but  upon  request  he 
gave  out  authenticated  copies  to  the 
parties.  On  request  also  the  notary 
delivers  the  record  of  the  act  of  sale 
to  the  parish  recorder,  to  be  recorded 
in  his  office.  Hodge  v.  Palms.  117  Fed. 
296,  398,  64  CCA  570. 

[d]  "Acta  of  almple  toleration  are 
those  which  a  good  neighbor  tolerates, 
although  infringing  upon  his  rights  as 
owner,  because  they  are  not  sufficiently 
serious  to  amount  to  an  usurpation 
in  the  proper  .lonse  of  the  term,  and 
not  worth  while  putting  a  stop  to. 
.  .  .  Acts  of  simple  toleration  sup- 
port neither  possession  nor  prescrip- 
tion. Toleration  excludes  the  Idea  of 
right :  and.  pretiorlptlon  Implies  that 
the  acts  upon  whicli  It  Is  founde*!  are 
the  manifestation  of  a  rlghL  And  that 
Is  the  reason  why  the  taw  does  not 
allow  the  aojuUltloa  ot  dlacentlnuous 
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servitudes  by  preseriptfon ;  the  acts 
enjoyment  which  could  be  adduced  t 
the  purpose  of  making  out  the  po^ 
slon  or  the  prescripUon  are  In  m 
cases  mere  acts  of  good  nelgtibortioo- 
that  is  to  say,  of  good    will — wt 
excludes  all  idea  of  right,  and,  as 
consequence,     prevents  prescrtpti 
.    .    .    Acts  of   toleration    are  th' 
which  are  done  subject  to  the  will  aal 
pleasure  of  another,  who  remains  frd 
to  put  an  end  to  them  whenever  hi 
chooses.     They  are,  la  other  wordi 
those  which  a  person  has  the  right  a 
prevent,  but,  because  of  the  little  han 
they  can  do,  allows  them  to  be  doaj 
In   a   spirit   of   good   fellowship  aia 
good  neighborhood."     John  T.  Mr-mi 
Planting  Co.  v.  Morgan's  Louisiana,  eicl 
R.^tc7Co-,  126        840,  891,  S3  S  22. 

73.  Duncan  v.  Landls,  106  Fed.  I 
848,  4S  CCA  866;  Randle  v.  Birmi 
ham  R..  etc.  Ca,  169  Ala.  314,  324, 
S  918. 

[a]  "The  aot  of  loentlon.  of  a  raU- 
road  Is  the  selection  and  adopUoD  of 
a  line  by  the  board  of  directors  of  ihq 
company."  Per  Potter  J.,  in  Kaufmia 
v.  Pittsburg,  etc.,  R  Co^  210  Pa.  4t*, 
448,  60  A  2. 

[b]  Aet  ooaatltatlar  a  prvfareaca. 
—The -payment  ot  an  antecedent  dr^: 
by  a  check,  when  the  debtor  knew  t» 
was  unable  to  pay  his  debts,  was  ai: 
"act"  constituting  a  preference,  wlthx 
a  statute  providing  that  any  "act"  la 
contemplation  of  Inaolvenciy  should  coa- 
stltute  an  assignment.  Taylor  v.  Tv\ 
tor.  78  Ky.  470,  472. 

[c]  Act  of  i^arln*— daaea  kc 
American,  eta,  Co.  v.  Blgelow,  1 88  Fel 
84 ;  Louisville,  etc.,  R.  Co.  v.  Andrews 
171  Ala.  200,  64  8  668 ;  Roche  v.  Lornll 
Bleachery,  181  MaasL  486,  6t  XB  94J:: 
Joseph  V.  George  C.  Whitney  Co.,  ITT 
Mass.  176,  68  NB  689;  Reynolds  r. 
Barnard,  168  Mass.  236,  46  NE  701: 
Cashman  v.  Chase,  166  Mass.  342.  31 
NB  4  ;  Quinlan  v.  Lackawanna  Sterl 
Co.,  191  N.  T.  829,  84  NB  78  :  MrHupi 
V.  Manhattan  R.  Co.,  179  N.  T.  378,  T! 
NE  312 ;  Vincenzo  v,  Delaware,  etc, 
Co.,  126  App.  Div.  481,  110  NTS  SSS; 
Lowery  v.  Huntington  Light,  etc^  Co, 
121  App.  Dlv.  246,  106  NTS  852:  H.ipe 
V.  Scranton,  etc..  Coal  Co..  120  Ap?. 
Dlv.  696,  106  NTS  272;  Banron  v. 
New  York  Cent.  eta.  R.  Co..  112  App. 
Dlv.  652,  98  NTS  770;  Qulnlan  v. 
Lackawanna  Steel  Co..  107  App.  Plv, 
176.  94  NTS  942;  Kellard  v.  Ronk*'. 
19  Q.  B.  D.  586  ;  Osborne  v.  Jacksnn. 
11  Q.  B.  D.  619;  Shatters  v.  GenenI 
Steam  Nav.  Co.,  10  Q.  B.  D.  356. 

[d]  Aota  of  waiver  are  act;  fr<xB 
which  the  court  Infers  an  intention 
of  waiver.  I>arby  ,v.  Greenlees,  U 
Grant  Ch.  <U.  C.)  3tfl. 

74.  Burrill  L.  D.  [quot  Chumasero 
V.  Potts,  2  Mont.  242,  284]. 

[a]  Several  Unda  of  aota^"Act$ 
are  general  or  special,  public  or  pii* 
vate.  All  legislative  acta  are  laws: 
and  If  not  laws,  then  they  are  not  acu 
of  legislation."  Peo.  v,  Tiphalne.  13 
HowPr  (N.  T.)  74,  77,  8  Park.  Or.  241. 

[b]  "legislative^  dlrtlngalshti 
from  "Jndlolal"  aot. — "The  distlnciira 
between  a  Judicial  and  a  legislaltve 
act  Is  well  defined.  The  one  determines 
what  the  law  Is,  and  what  the  rlghU 
of  parties  are,  with  reference  to  tran^' 
actions  already  had ;  the  othar  pre- 
«!rtbes  what  the  law  shall  be  In  future 
cases  arising  under  it.  Wherever  an 
act  undertakes  to  determine  a  qnenloa 
of  right  or  obligation,  or  of  propenr. 
as  the  foundation  upon  whldi  it  pro- 
ceeds, such  act  Is  to  that  extent  t 
judicial  one.  and  not  the  proper  exerciw 
of  legislative  functions."  Field,  J.,  in 
Slnking-Pund  Cases,  99  U.  S.  700.  Tfil. 
26  U  ed.  496  [cit  Peo.  v.  Board  of 
Education,  64  Cal.  27B]. 

TB.   Bto.  v^lphaU^  It  MowPt  IS. 
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Legislative  body,  of  a  eonneil,  court  of  justice,  or 
ma^strate.**  Also  a  decree,  judgment,  resolve, 
award,  or  determination/^  In  speaking  of  a  legis- 
lative act,  while  the  word  in  its  ordinary  acceptation 
would  inclnde  the  entire  statute,^*  it  is  not  so  definite 
in  its  meaning  that  it  may  not  be  applied  to  a  com- 
plete and  independent  section  if  found  in  connection 
■witb  it." 

C$2]  B.  As  a  Verb.  To  folflU  foneticns;""  to 
perform." 

(Cross  references."^) 

A.CTA.  In  old  English  law  acts;  actions;  the  acts 
of  individuals.**    In  Spanish  law  minutes." 

A.CTA  EZTEBIORA  INDICANT  INTEKIOBA 


S£CBETA.'» 

ACTA  IN  UNO  JUDICIO  NON  FBOBANT  IN 
ALIO  NISI  INTER  EASDEM  PERSONAS."  y 

ACT  BOOK.  In  Scotch  practice  a  minute  book, 
kept  by  the  court,  registering  the  proceedings  of 
each  day."   , 

AOTE  DE  NOTOBIETE.  The  deposition  of 
witnesses  taken  before  a  notary,  establishing 
the  identity  and  genealogy  of  a  person,  ac- 
companied by  official  certificates  from  the  reg- 
isters of  births,  marriages,  and  deaths,  showing 
these  events  in  the  lives  of  such  person  and 
his  ascendants." 

ACTING.    Operating  in   any   way;*"  officiat- 


7.  >  74,  T7,  S  Park.  Cr.  241.  See  NoiTls 
V.  OroBS,  S6  Okl.  287.  SOS,  lOi  P  1000 ; 
^outh-wark  Bonk  v.  Com.,  2<  Pa.  446, 
450  :  Com.  V.  State  Treasurer,  IS  Fa. 
Uist,  231,  251. 

[a.1  Xa  Mnae  of  MdUrtlBr  aet^ 
"  *A.ctfl'  Is  a  Roon  substantive,  and 
slenlfles,  not  acts  or  laws  yet  to  be 
made  or  passed,  but  acts  now  in  force  : 
existing  acta."    In  re  Strawbrtdge,  39 

Ala.   3S7.  37E. 

It, J    •Vnactmsat"  syaoaTuoiui  see 

Norrls  v.  Cross,  26  Okl.  287,  205,  105  P 

lOOO. 

[cl  DUtlnnlsbed  from  "bUl"  or 
"l»w." — ( 1  )^rhe  words  "bill"  and 
•Haw"  are  Bometlmes  used  aa  synony- 
mous with  "act."  Sedgwick  County  v. 
Bailey,  13  Kan.  600,  SOS;  Durkee  v. 
Janesvllle,  2G  Wis.  697,  708.  <a>  The 
word  "act"  Is  the  best  word  to  use, 
however,  for  It  Includes  no  action  of 
the  legislature  or  of  any  person,  prior 
to  the  final  passage  of  the  act  by  the 
1e§:tslature.  and  It  Includes  the  whole 
of  the  act — nothing  more  and  nothlUK 
less.  Sedgwick  County  v.  Bailey,  13 
Kan.  600,  «08.  (3>  A  "bill"  Is  a  draft 
or  form  of  an  act  presented  to  the 
teKlslature,  but  not  enacted.  South-, 
-wark  Bank  v.  Com.,  26  Pa.  446,  460. 
(4)  And  the  word  'law"  Is  peculiarly 
Inappropriate,  for  a  portion  at  any  act 
may  be  law  as  well  as  the  whole  of 
the  act  Sedgwick  County  v.  Bailey, 
13  Kan.  600,  60S.  (6)  In  the  constitu- 
tion of  New  Tork  the  words  'law," 
"bill"  and  "act"  are  used  somewhat 
Indefinitely,  but  it  seems  that  there 
Is  little  difference  between  the 
terms.  Peo.  v.  Lawrence,  36  Barb. 
177,  187. 

76.  Chumasero  v.  Potts,  2  Monti 
242,  284  felt  Bouvier  L.  D. ;  BurriU  K 
I>. :  Webster  D.], 

[a]  Aot  of  May ^— The  signature  of 
the  king  to  an  act  of  the  legislature  ts 
not  an  "act  of  the  King"  within  the 
meaning  of  article  41  of  the  Hawaiian 
constitution,  providing  that  no  act  of 
the  king  Shan  have  any  elteet  wiless 
countersigned  by  a  member  of  the 
cabinet.  Everett  v.  Baker,  7  Hawaii 
229  288 

fbl  j«t  ooBplalsaa  ef  within  the 
meaning  of  a  statute  allowing  an  action 
for  judicial  misconduct  see  HayloCk  v, 
Sparke.  1  R  *  B.  471,  72  BCL  471,  118 
Reprint  612. 

7T.  Chumasero  v.  Potts,  2  Mont' 
242,  284. 

TB.  Wright  V.  Norwich,  etc.,  Transp. 
Co.,  30  P.  Cas.  No.  18,087,  8  Blatchf. 
14 ;  Steck  v.  Prentice.  (S  Colo.  17,  9B 
P  652;  Norrls  v.  Cross.  25  Okt  287. 
105  P  1000. 

[a]    Wliols  eode  an  aot^In  Chesa- 

feake,  etc.,  R.  Co.  v.  Pack,  6  W.  Va. 
97,  402,  the  court  said:  "The  Code 
Is  Itself  but  one  'act'  of  the  Legisla- 
ture. No  part  of  it,  less  than  the 
whole,  is  protterly  designated  as  an 
•act.' " 

79.  Satcher  v.  Batcher,  41  Ala.  26, 
>1  AmD  498 ;  Rawls  r.  Doe.  23  Ala. 
240,  68  AmD  289.  See  also  Steck  v. 
Prentice,  43  Colo.  17,  95  P  562. 

[a]  Act  ayBonynona  with  artlele 
of  statnte  see  Owensboro  Sar.  Bank  v. 
Owensboro.  102  Ky.  174,  39  SW  1080, 
19  KvL  248,  44  LRA  826. 

[bl  "JuBi  to  taa  lMiwlM.**—ThlB 
phrape  contained  In  tne  title  of  a 
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statute  does  not  express  that  the  ob- 
ject of  the  maetment,  so  far  as  It 
rriatcs  to  lagactes.  Is  tha  Imposition 
of  a  tax  upon  the  transfer  of  property 
which  Is  the  subject  of  a  oeaueat. 
Dixon  V.  Russell,  TO  N.  J.  L.  490,  498, 
76  A  932. 

[cl  "Aots  In  amendttSBt  thersof 
and  In  addition  thereto." — ^Thls  phrase 
was  held  to  Include  all  general  legisla- 
tion affecting  the  chapter  In  which  it 
was  used  that  had  been  enacted  or 
which  might  afterward  be  enacted.  In 
re  Crossman.  207  Mass.  63,  61,  92  NB 
1016. 

80.  Webster  New  Int.  D. 

[a]  A  Jvxox  who  has  been  sum- 
moned but  Is  excused  without  being 
Bwom  has  not  "acted"  as  a  juror  within 
the  meaning  of  a  statute  disqualifying 
one  who  has  "acted"  as  such  within 
two  years.  Burnett  v.  Roanoke  Mills 
Co.,  162  N.  C.  85.  40,  67  SB  30. 

81.  Wetister  New  Int.  D. 

[a]  Act  in  dramatlo  ataae. — Under 
the  Copyright  Law  of  1866,  providing 
in  effect  that  the  author  or  proprietor 
of  a  dramatic  composition  should  have 
the  sole  right  to  act  It  or  cause  It  to 
be  acted,  the  phrase  "to  act"  In  the 
sense  of  the  statute  Is  to  represent  as 
real,  by  countenance,  voice,  or  ges- 
ture, that  which  is  not  real.  Daly  v. 
Palmer,  6  F.  Cas.  No.  8,662,  6  Blatchf. 
266. 

88.  Aot: 

Generally  see  Statutes  [36  Cyc  929]. 

After  termination  of  omqe  see  Sher- 
iffs and  CimataMea  [35  Cyc  1618, 
16201. 

Death  by  own  see  Accident  Insurance 
[1  Cyc  257]  ;  X^e  Insurance  [26  Cyc 
877). 

Discretionary  see  Mandamus  [26  Cyc 

160.  1891:  Officers  [29  Cyc  14431. 
In  emergency  see  Agency  [31  Cyc  1589]. 
In  excess  of  authority  see  Agency  [31 

Cyc  1668]. 
In  excess  of  jurisdiction  see  oncers  [29 

Cyc  1441]. 
Legislative  or  municipal  generally  see 

Municipal  Corporations  [28  Cyc  347, 

8481:  Statutes  [36  Cyc  929]. 
Liability  for  see  Agency  [31  Cyc  15661 ; 

Master  and  Servant  [26  Cyc  961]  ; 

Officers  [29  Cyc  14411 ;  Sheriffs  and 

Constables  [85  Cyc  16181. 
Ministerial  see  Mandamin  [26  Cyc  160, 

161] ;  Officers  [29  Cyc  1448]. 
Of: 

Agent  see  Agency  [31  Cyc  1882] ; 

Officers  [29  Cyc  1466L 
Attainder  see  6  Cyc  706. 
De  facto  officers  see   Sheriffs  and 

Constables  [35  Cyc  1619]. 
Deputies  see  Officers  [29  Cyc  1466]  ; 

Sheriffs  and  Constables  [36  Cyc 

1613]. 
Grace  see  1  Cyc  760. 
Honor  see  1  Cyc  780 ;  7  Cyc  495. 
Indemnity  see  1  Cyc  760;  29  Cyc 

1660. 

Predecessor  In  office  see  Officers  [29 

Cyc  1446]. 
Servant  see  Master  and  Servant  [26 

Cyc  1518). 
Subordinate  see  Officers   [29  Cyc 

14461. 

Outside  of  official  duties  see  Officers 
[29  Cyc  1466]  ;  Sheriffs  and  Con- 
stables [36  Cyc  16201. 

Overt  see  Cimapiracy  [8  Cyc  124,  669, 

.  684]. 


Power  to,  as  determining  right  to  man- 
damus see  Mandamus  [26  Cyc  194], 

Qua;^  judldal  see  Mandamus  [28  Cyo 
168]. 

Within  apparent  scope  of  authority  sea 
Agency  [31  Cyc  1383]. 

Within  scope  of  employment  see  Master 
and  Servant  [26  Cyc  1638]. 

See  also  Act  of  Bankruptcy  [1  Cyo 
757] ;  Act  of  God  [1  Cyc  7681 ;  Act 
of  Insolvency  [1  Cyo  780]  :  and  other 
phrases  beginning  with  «(wd  "Act" 
post  passim. 

83.  Burrlll  L.  D. 

84.  Escrlche  Dlcclonario. 

85.  A  maxim  meaning  "Acts  In- 
dicate the  intention."  Broom  Leg.  Max. 
[clt  Six  Carpenters'  Case,  8  Coke  146a, 
146b,  77  Reprint  696]. 

[a]  Appllsd  Itti  Beattle  v.  Gardner. 
3  F.  Cas.  No.  1,196.  4  Ben.  479  ;  Gug- 
genheim V.  Long  Branch,  SO  N.  J.  L. 
246,  76  A  333  ;  Brldger  v.  Goldsmith, 
3  Misc.  536,  28  NYS  9 :  State  v.  Kuhn, 
11  OhSACP  321,  8  OhNP  197;  Six 
Carpenters'  Case,  8  Coke  146,  77  Re- 
print 696. 

86.  A  maxim  meaning  "Things  done 
In  one  action  cannot  be  taken  as  evi- 
dence In  another  unless  it  be  between 
the  same  parties."   Trayner  Leg.  Max. 

87.  Ayton  v.  Haig,  1  Swln.  78.  81. 

88.  Mercier  v.  Rossi,  128  La.  86S, 
866.  66  S  562. 

69.    Webster  New  Int  D. 

[a]  "Aotlnir  as  aforesaid."— (1)  A 
Pennsylvania  statute  provides  in  the 
sixth  section  that  "any  constable  or 
person  or  persoqs  acting  by  his  order 
and  in  his  aid.  In  obedience  to  his 
writ,"  shall  be  protected,  if  it  Is  found 
that  he  has  done  only  that  which  the 
writ  has  commanded.  The  seventh  sec- 
tion reads  that  suit  against  any  "con- 
stable or  person  or  persons  acting  as 
aforesaid  shall  be  brought  within  six 
montha"  The  court  In  construing  this 
statute  Bald :  "Rradlng  the  two  sec- 
tions thu^  in  the  same  conjunction  In 
which  they  are  placed  upon  the  statute 
books  of  our  commonwealth,  can  It  be 
logically  contended  that  'actlna  as 
aforesaid'  in  the  7th  section  can  mean 
anything  else  but  "acting  by  his  order 
and  In  his  aid,'  as  expressed  by  the 
6th  sectlonr'  Mellksk  v.  Ostersfock, 
11  Pa.  Ca  82,  86.  To  same  effect 
Smith  V.  Jackson,  24  Pa  Co.  420,  9 
Pa  DIst  368.  (2>  In  Parton  v.  Wil- 
liams, 3  B.  &  Aid.  330,  334,  5  GCL  196, 
106  Reprint  684,  the  court  decided  that 
the  words  "acting  aa  aforesaid"  did 
not  mean  "In  obedience  to  the  warrant," 
but  meant  "acting  by  his  order  and  in 
his  aid." 

[b]  "Acting'  or  enffared  in  ths 
baslasss  of  common  oarnera." — This 
phrase  as  used  in  a  statute  exempting 
certain  persons  from  the  penalty 
against  carrying  concealed  weapons 
was  held  entitled  to  a  liberal  con- 
struction and  Included  persons  acting 
or  engaged  in  other  business  of  com- 
mon carriers  than  actual  transporta- 
tion of  freight  or  passengers,  and  that 
a  watchman  of  its  property  was  clearly 
within  the  provisions  of  the  terra.  Bx 
p.  Davis.  33  Nev.  309,  316,  110  P  1181. 
See  also  Bx  p.  Van  Hoeston,  33  Nev. 
320,  110  P  1136. 

[c]  "Aotlar  aader  tha  « 
tha  eltv.*'— Under  a  statu' 
that  aU  persons  actlns^ 
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ACTING  —  ACTIONABLE 


ing;***  doing  duty  for  another;"'-  a  term  em- 
ployed to  designate  one  performing  the  duties 
of  an   office   to    which   he   does   not  himself 


claim  title."* 

ACTIONABLE, 
of  an  aotion.*" 


That  which  may  be  the  snbjeet 


thorlty  of  the  dty  should  have  the 
power  to  UB6  the  ground  under  eny 
street  for  the  purpose  of  introducing 
waters  Into  the  municipality  It  was 
held  that  a  private  water  oi»npany 
under  contract  to  deliver  water  in  a 
certain  section  of  the  city.  Tvhere  part 
of  the  water  conveyed  hy  the  main 
waa  used  for  other  purposes,  was  not 
acting  under  the  authority  of  the  city. 
Richards  v.  Citizens  Water  Supply  Co., 
140  App.  Dlv.  206.  221.  126  NYS  116. 

[d]  Aotlnr  tioket  affent — A  ticket 
agent  tn  a  union  station  was  held  an 
acting  ticket  agent  within  a  statute 
providing  for  service  of  process  on  rail- 
roads. The  court  said :  "The  word 
'acting*  must  have  been  used  In  the 
statute  for  a  purpose,  and  ft  seems 
to  U9  that  the  essential  thing,  under 
the  statute,  is  not  the  existence  of  a 
contract  of  service,  but  the  actual  per- 
formance of  the  duties  of  ticket  agent 
for  the  railroad  company,"  Hillary  v. 
Greet  Northern  B.  Co.,  64  Minn.  861, 
S62,  67  NW  80,  32  LRA  448. 

[e]  "Aotiar  wltbln  ttM  tnrnnl 
■oope  of  Us  smploTnwnt,"  as  applied 
to  a  servant,  means  while  on  duty 
and  not  that  the  servant  waa  author- 
ized to  do  the  acta  complained  of. 
Palmer  v,  Winston -Sal em  R.,  etc.,  Co., 
131  N.  C.  250,  253,  42  SE  604  ;  Cook 
V.  Southern  R.  Co.,  128  N.  C.  883,  88 
SE  925  ;  Pierce  v.  North  Carolina  R 
Co.,  124  N.  C.  S3,  82  SE  S9B,  44  L.RA 
316. 

[f]  Aotliir  toffether^ln  State  v. 
MIzIs,  48  Or.  186,  175,  86  P  611,  86  P 
S61,  In  construing  a  statute  defining 
"riot"  as  three  or  more  persons  Vact- 
Ing  together,"  the  court  said:  "tt  is, 
of  course,  not  necessary  that  the  three 
persons  should  do  the  same  act  In  the 
sense  that  what  one  does  must  be 
Identical  with  what  Is  done  by  each  of 
the  others  to  constitute  an  *aetlng  to- 
gether,' within  the  meaning  of  the 
statute.  It  Is  enough  If  they  have  a 
common  purpose  to  do  the  act  com- 
plained of  or  are  engaged  in  aiding 
and  assisting  one  another  to  accomplish 
such  common  purpose,  although  the 
individual  act  of  each  may  be  separate 
from  that  of  the  other.  Otherwise  riot 
is  an  impoaslbllity." 

[gl  ''Aoting  and  oontroning*'  oom- 
panr^— The  word  is  also  sometimes 
used  tn  the  sense  of  "operating,"  as 
In  a  provision  that  one  of  two  com- 
panies Bhould  be  the  "acting  and  con- 
trolling" company.  Meyer  v.  Johnston, 
64  Ala.  608,  666. 

[h]  Aotlng*  as  a  oorporatloii  within 
the  meaning  of  a  statute  authorizing 
quo  warranto  proceedings  see  Oreene 
V.  Peo.,  (111.)  21  NB  606. 

90.    Webster  New  Int.  D. 

[a]  "Aotlnr  as  attorney"  fl) 
means  no  more  then  attending,  and 
does  not  satisfy  a  statute  which  re- 
quires the  attorney  to  state  that  he 
subscribes  as  such  attorney.  Everard 
V.  Poppleton,  6  Q.  B.  181,  182,  184,  48 
ECL  181.  114  Reprint  1217.  f2)  In 
construing  an  English  statute  provid- 
ing that  no  attorney  should  recover 
more  than  certain  sums  for  appearing 
or  acting  on  behalf  of  another  in  the 
county  court,  the  court  said :  "The 
words  'acting  on  behalf  of  any  other 
person*  in  the  County  Court  Include 
everj-thlng  that  Is  done  by  the  attor- 
ney in  regard  to  a  suit  In  that  Court, 
whether  before,  or  at,  or  after,  the 
hearing."  Matter  of  Cllpperton,  12  Q. 
B.  687,  693,  64  ECL  687,  116  Reprint 
1028.  (3)  When  used  In  speaking  of 
the  liability  of  attorneys  for  moneys 
collected  while  acting  as  attorneys  for 
the  estate  of  a  deceased  person,  the 
term  necessarily  Implies  an  employ- 
ment by  the  administrator,  as  any 
employment  by  the  deceased  In  his  life 
was  terminated  by  his  death.  Dins- 
moor  V.  Bressler,  1C4  IlL  Sll,  220,  45 
KE  1086. 


tew 


[b]  AotlBf  as  tnutM^Where  a 
itator  left  oertai|i  property  In  trust. 


and  declared  that  If  either  of  the  trus- 
tees should  decline  to  act.  the  survivor 
of  the  trustees  so  acting  should  appoint 
other  trustees,  It  was  neld  that  when 
both  the  trustees  wholly  declined  to 
act  In  the  trust,  they  had  never  been 
trustees  so  acting'  as  to  entitle  them 
to  appoint  other  trusteea  Sharp  v. 
Sharp,  2  B.  &  Aid.  406,  106  Reprint  414. 

[cf  "Aotlsg  detwJtlTe.''-~Such  a 
description  of  the  assaulted  person  la 
not  sufficient  to  justify  more  than 
three  years'  Imprisonment,  as  for  as- 
saulting a  public  officer.  Queen  v. 
Dupont,  4  CanCrCas  666.  Bf7. 

td]  "Aotliig  for  the  Valtad  Kates 
la  an  ollloial  txauOAaar*  see  U.  8.  v. 
Haas,  163  Fed.  908,  >10. 

[el  Aotlsff  and  manarlnf  owner, 
master  sailing  a  vessel  on  shares 
is  a  charterer  and  not  the  "acting 
and  mana^ng  owner"  within  U.  S.  Rev. 
St.  I  4141.  The  Jennie  B.  CHlkey,  19 
Fed.  127,  129; 

Bl.    webater  New  Int.  t>. 

[a]  Aotlnr  Jvdre  is  a  person  ap- 
pointed or  elected  to  hold  court  In  the 
absence  (Brown  v.  Toledo,  6  OhSACP 
210,  214,  7  OhNP  435)  or  sickness 
(Ranney  v.  Hammond  Packlntr  Co.,  132 
Mo.  A.  324,  327,  110  SW  613)  of  the 
regular  judge. 

Tb]  ''Aottav  Jadr*  tk*  wmxt 
whaza  tlia  oase  waa  heavd"  see  State 
V.  Morris,  280  Mo,  881,  685,  182  8W 
690. 

98.  See  Fiasei's  Case,  16  Ct.  Cl.  607, 
614  (holding  that  the  term  "Acting 
Supervising  Architect"  was  a  form  of 
expression  in  constant  use  and  well 
understood  In  all  the  executive  depart- 
ments of  the  government  as  designat- 
ing, not  an  appointed  Incumbent,  but 
merely  a  locum  tenens  who  Is  perform- 
ing the  duties  of  an  ofllce  to  which  he 
does  not  himself  claim  title). 

[al  Aottar  raeeatov  means  a  per- 
son assuming  to  act  as  executor  (or  a 
deceased  person  without  being  the  ex- 
ecutor legally  appointed  or  the  execu- 
tor In  fact.  Morse  v.  Allen,  99  Sfloh. 
303,  305,  58  NW  327. 

S3.    Abbott  L.  n. 

[a]    "An    aoUonahls  eomplraor 

.  .  ,  is  'a  combination  of  two  or 
more  persons  for  the  purpose  of  ac- 
compUnhlng  a  criminal  or  unlawful 
object  by  criminal  or  unlawful  meana, 
or  a  lawful  object  by  criminal  or  un- 
lawful means.'  State  v,  Huegin,  110 
Wia  189,  86  NW  1046,  62  LRA  700." 
Randall  v.  Lonatorf.  126  Wis.  147,  151, 
106  NW  663,  8  LRANS  470,  6  AnnCas 
371. 

rb]    AotleaaUa  false  rapressnta- 

tlo&B. — Representations  Intentionally 
made,  with  Intent  that  they  should  be 
acted  upon,  or  In  such  a  manner  as 
would  naturally  Induce  action  thereon ; 
representations  that  are  false  or  were 
known  to  be  false,  or  being  of  matters 
susceptible  of  knowledge  are  made  as 
of  a  fact  of  Qpe's  own  knowledge :  rep- 
resentations that  are  expressions  of 
past  or  existing  facts,  and  not  expres- 
sions of  opinion ;  that  are  material  and 
relied  upon  to  deceive,  Hotchklss  v. 
Bon  Air  Coat.  etc..  Co..  108  Me.  84,  41. 
78  A  1108  felt  Eastern  Trust,  etc.,  Co. 
V.  Cunningham,  103  Me.  465.  TO  A  17  ; 
Atlas  Shoe  Co.  t.  Bechard,  102  Ma  197, 
66  A  390.  10  LRANS  2461. 

fc]  AotionaMe  fraaA,  consisting  in 
a  false  representation.  Imports  ex  vi 
termini  an  intent  to  deceive.  It  may 
be  committed  by  stating  what  la  known 
to  be  false.  It  may  be  committed  by 
profeafilng  knowledge  of  the  truth  of 
a  statement  which  Is  untrue.  But, 
in  either  case,  falsehood  and  intent 
to  deceive  are  the  essential  ingredients. 
Chester  v.  Comstock.  40  N.  T.  675  note. 
To  same  effect  Sawyer  v,  Prickett,  19 
Wall.  fU.  S.)  146,  22  1*  ed.  106;  City 
Deposit  Bank  v.  Oreen,  138  Iowa  156. 
116  NW  898 ;  Wise  v.  .Fuller.  29  N. 
J.  Ea.  267:  Ausbacher  v.  Pfeiffer.  59 
Hun  624,  IS  NYS  418:  Lexow  v.  Julian, 
21  Hun  (N.  T.)  577;  Farrlngton  t. 


Bullard,  40  Barb.  (N.  T.)  512;  Sea- 
man v.  Becar,  16  Misc.  616,  38  NTS 
69 ;  Kiev  v.  Healy,  9  Misc.  98,  88 
NTS  8  :  Gallagher  v.  Brunei.  6  Cow.  (N. 
T.)  846 ;  Hecht  v.  Hetsler,  14  Utah  408, 
48  P  87.  60  AmSR  906. 

[d]  AotlonaUa  Injury*— An  Injury 
that  Is  not  the  natural  consequence 
of  an  act  or  omission,  and  that  would 
not  have  resul»d  but  for  the  lnteri)0- 
sition  of  a  new  and  Independent  cause, 
is  not  actionable:  nor  is  an  injury  that 
could  not  have  been  foreseen  or  rea- 
sonably anticipated  as  the  probable  re- 
sult from  an  act  of  ne^Igence.  Little 
Rock,  etc.,  R,  Co.  v.  Barry,  84  Fed. 
944,  950,  28  CCA  644,  43  LRA  849. 

[e]  "Aotionabla  mlarapre— atation 
consists  tn  a  false  statement  respect- 
ing a  fact  material  to  the  contract,  and 
which  Is  Influential  In  producing  It." 
Wise  v.  Fuller,  29  N.  3.  Bq.  257.  262. 
See  Sawyer  v.  Prickett,  19  Wall  (U. 
S.)  146,  22  L.  ed.  IDS. 

[f  ]  "AotioaaUe  neffUranea  ( l ) 
consists  In  the  breach  of  some  duty 
owing  from  the  defendant  to  the  plain- 
tiff, by  reason  of  which  plaintiff  was 
injured."  Indlanapolia  "Tract. ,  etc.. 
Co.  v.  Pressell,  89  Ind.  A  472.  77  NE 
357,  869.  See  also  Beyer  v.  Hamburg- 
American  Steamship  Co.,  171  Fed.  682  ; 
Singleton  v.  Felton,  101  Fed.  626,  42 
CCA  57 ;  Bethlehem  Iron  Works  Co. 
V.  Weiss,  100  Fed.  45,  49,  40  CCA  270; 
Tennessee  Coal,  etc..  B,  Co.  v.  Smith. 
171  Ala.  251.  65  S  170 ;  Southern  R.  Co. 
V.  Smith.  163  Ala.  174,  60  8  390 ;  De- 
catur C^r  Wheel,  etc..  Mfg.  Co.  v. 
MehafTey,  128  Ala.  242,  29  S  646 ; 
Western  R.  Co.  v.  Mutch,  97  Ala.  194 
11  S  894,  38  AmSR  179,  21  LRA  816: 
Birmingham  Belt  R  Co.  v.  I^ke.  1 
Ala.  A  854.  66  S  63 :  Fenn  v.  Clark, 
11  Cal.  79,  108  P  944 ;  Bahr  v.  Natlona! 
Safe  Deposit  Co..  284  HI.  101.  84  NE 
717 ;  Wabash  R.  Ca  v.  Reynolds.  41 
Ind.  A.  678.  84  NR  992 :  Salem-Bedford 
Stone  Co.  v.  O'Brlai,  12  Ind.  A.  217. 
40  NB  480:  South  Bend  Iron  'Wonts 
V.  Larger,  11  Ind.  A  867,  89  NB  209 ; 
Creswell  v.  Wainwrlght.  154  Iowa  167. 
134  NW  694 :  Upp  V.  Darner,  160  Iowa 
408,  130  NW  4^  82  LRANS  743. 
AnDCaBl912D  674  ;  Lelghton  v.  Wheel- 
er, 106  Me.  450.  76  A  916 ;  Fidelity, 
etc.,  Co.  v.  Cutts,  96  Me.  162,  49  A 
678 ;  Boardman  v.  Crelghtman,  96  Me. 
154,  49  A  668  ;  J.  S.  Young  Co.  v.  State, 
117  Md.  247,  S3  A  346;  Hettchen  v. 
Chipman,  87  Md.  729,  41  A  66 ;  West- 
ern Maryland  R.  Co.  v.  Kehoe,  83  Md, 
434.  85  A  90 ;  Akers  v.  Chicago,  etc.. 
R.  Co..  58  Minn.  640.  60  NW  669 :  Coin 
v,  John  H.  Talge  Lounge  Co.,  222  Mo. 
488,  121  SW  1,  25  LRANS  1179,  17 
AnnCas  888  :  Hufft  v.  St.  Louis,  etc., 
R.  Co..  222  Mo.  286,  121  SW  120; 
Roddy  V.  Mlssourl-Pac.  R.  Co.,  104  Mo. 
234,  16  SW  1112,  24  AmSR  833.  12 
LRA  746 ;  Hlght  v.  American  Bakery 
Co.,  168  Mo.  A  431.  161  SW  776  ; 
Booker  V.  Southwest  Missouri  l-t.  Co., 
144  Mo.  A.  273.  128  SW  1012;  Rich- 
mond V.  Missouri  Pac.  R.  Co..  133  Mo. 
A.  463.  lis  SW  708  ;  Buch  v.  Amory 
Mfg.  Co.,  69  N.  H.  257.  44  A  809.  76 
AmSR  168 ;  McQrath  v.  New  York 
Cent,  etc..  R.  Co..  69  N.  T.  468.  17 
AmR  359;  MacRae  v.  Chelsea  Fibre 
Milla,  146  App.  Dlv.  588.  180  NYS  339  ; 
Llnick  V.  Nutting.  140  App.  Dlv.  265. 
126  NTS  93 :  Cohen  v.  Koster,  133  App. 
Dlv.  570,  118  NYS  142;  ToppI  v.  Mc- 
Donald, 128  App.  Dlv.  443,  112  NYS 
821 ;  Watson  v.  New  York  Contracting 
Co.,  127  App.  Dlv.  134,  111  NYS  277; 
O'HelUy  V.  Brooklyn  HelghU  R.  Co., 
82  App.  Dlv.  492.  81  NTS  572;  Oban- 
hein  V.  Arbuckl^  80  App,  Dlv.  466,  81 
NTS  128:  Blevlns  V.  Brwfn  Cotton 
Mills  Co.,  160  N.  C.  498,  64  SB  428; 
Briscoe  v.  Henderson  Lighting,  eta, 
Co.,  148  N.  C.  896,  62  SE  600.  1» 
LRANS  1116 ;  Kennedy  v.  Hawklna.  64 
Or.  164,  102  P  783.  26  LRANS  606: 
Pullman  Ca  v.  Cavlness,  58  Tex.  Civ. 
A.  640,  116  SW  410;  Hale  v.  Orand 
Trunk  B.  Co..  CO       101.  li|^  SW,  1 
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(Cross  references.**) 

AOTIONES  NOUINATJB.  LiteraUy  ''Named 
actions."  Writs  for  vhich,  prior  to  Statute  of 
Westminster  II  e  24,  there  existed  precedents  in 
the  English  chancery. 

AOTIO  NIHIL  ALIUD  EST  QUAM  JUS  PER- 
SEQUENDI  IN  JUDIOIO  QUOD  SIBI DEBETUB." 

AOTION  OF  BOOK  DEBT." 

ACTIO  NON,  An  abbreviation  of  acfionem  non, 
the  emphatic  words  anciently  used  at  the  commence- 

VRJl  1S7.  (2)  A  correct  deflnltlon 
of  "actionable  negligence"  must  In- 
clude the  notion  that  a  legal  duty  has 
been  violated,  whether  that  duty  arose 
from  the  comnaon  law  or  from  a  valid 
statute  or  a  municipal  ordinance  being 
immaterial.  Fielders  v.  North  Jersey 
St.  R.  Co.,  C8  N.  J.  U  843,  349,  63  k 
404,  64  A  822,  98  AmSR  662,  B9  LRA 
455.  (3)  The  element  which  dlstln- 
Kuiahes  actionable  negligence  from 
criminal  wrong  or  wlUful  tort  Is  In- 
advertence on  the  part  of  the  person 
causing  the  Injury.  He  may  advert 
to  the  act  of  omission  of  which  he  Is 
guilty,  hut  he  cannot  advert  to  It  as 
a  failure  'Of  duty ;  that  Is.  he  cannot 
be  conscious  that  It  is  a  want  of  ordi- 
nary care  without  subjecting  himself 
to  the  charge  of  having  Inflicted  willful 
injury.  Proctor  v,  Soutbern  R.  Co..  61 
S.  C.  ITO,  188,  39  SE  361. 

(g]  AoUonaU*  par  M  srnoitjmons 
vltli  MfUgMMM  par  aa^Platt  v. 
Southern  Photo  Material  Co.,  4  Oa. 
A  158,  60  SE  106S. 

[h]  AotlonaUa  nolsaae*  Is  any- 
thing wrongfully  done  or  permitted 
which  Injures  or  annoys  another  In 
the  enjoyment  of  his  legal  right.  Chi- 
cago North  Shore  St  R.  Co.  v.  Payne, 
192  HI.  289,  246.  SI  NE  487 ;  Cooper 
T.  Overton,  102  Tnm.  21;.  217.  62  SW 
188.  78  AtnSR  864.  45  LRA  691.  Bee 
Grandona  t.  Lovdal,  7S  CaL  611,  81  P 
S66,  12  AmSR  121. 


ment  of  a  special  plea  in  bar,  the  defendant  first 
averring  generally  that  the  plaintiff  "ought  not  to 
have  or  maintain  his  action '  7— iictionm  nou  habere." 
These  words  are  literally  translated  in  modem 
forms,**  and  the  entire  preliminary  formula  is  tech- 
nically termed  the  "actio-non.'" 

ACTIO  NON  AOOBEVIT  INFBA  SEX  ANNOS.' 

AOTIO  NON  DATCB  NON  DAMNIFIOATO.' 

ACTION  ON  THE  CASE.* 

AOTIO  NON  ULTEBIUS." 


[1]  APttoaaWa  w«nia«— '^ords  in 
themselves  actionable  must  charge 
some  punishable  offence,  impute  some 
disgraceful  disuse,  or  be  spoken  of 
the  person  In  relation  to  some  pro- 
fession, occupation,  or  official  station 
In  which  he  was  employed."  Barnes 
V.  Trundy.  31  Me.  321,  323 ;  Cady  v. 
Brooklyn  Union  Pub.  Co.,  23  Misc.  409, 
411,  61  NYS  198.  See  Lemons  v.  Wells, 
78  Ky.  117;  Smith  v.  Smith,  78  Mich. 
446,  41  NW  499,  16  AmSR  694,  3  LRA 
62  :  Pratt  v.  Pioneer  Press  Co.,  86  Minn, 
261,  28  NW  708  ;  Sanderson  v.  Caldwell, 
45  N.  T.  398.  6  AmR  lOB ;  Mayrant  v. 
Richardson,  10  S.  C.  L.  347,  9  AmD 
707  :  Continental  Nat.  Bank  v.  Bowdre, 
92  Tenn.  728,  23  SW  131. 

94.    See   Actions  and   cross  refer- 
ences there  given  [1  Cyc  684]. 
96.    Wharton  1^  Lex. 

96.  A  maqclm  meaning  "An  action 
Ifl  nothing  else  than  the  right  of  pur- 
suing, in  a  court  of  Justice,  that  which 
Is  due  to  one."    Bnrrlll  L.  D. 

97.  See  Accounts  and  Accounting 
(I  212-248. 

98.  Burrill  L.  D. 

[a]    AhoUshed  in  Xnglaad  by  16  ft 

16  Vict  c  76  I  66. 

99.  In  Berry  t.  Osbom,  28  N.  H. 
'279,  288,  Bell,  J.,  In  discussing  the  use 
of  the  words  "actio  non"  In  a  plea  said : 
"The  Introdtiction  of  the  snpposed  Latin 
words  actio  non  is  obvloawy  nothing 
but  a  mistake  or  error  of  the  drau^ta- 


man  of  the  plea  In  another  respect 
Instead  of  doing  what  the  words  actio 
non  were  probehly,  for  brevity's  sake, 
designed  in  some  book  of  forms  to  re- 
mind him  to  do,  that  Is,  to  Insert  the 
usual  Introduction  of  special  pleas  In 
bar,  that  the  plalntirt  his  action  afore- 
said thereof  against  the  defendant 
ought  not  to  have  and  maintain.'  the 
copyist  transcribed  the  former  words ; 
now  it  requires  no  skill  to  see  that 
this  was  a  mere  error  and  mistake, 
arlslngfrom  ignorance  or  Inattention.*' 

1.    Wharton  L.  Lex. 

ft.  Literally  "The  action  did  not 
accrue  within  six  years."  The  em- 
phatic words  of  the  old  plea  of  the 
statute  of  limitations,  literally  trans- 
lated in  the  modem  forms,  and  retained 
as  the  distinctive  name  of  the  plea. 
Burrill  L.  D.  See  Limitations  of  Ac- 
tions [26  Cyc  963].  See  also  Burd  v. 
McGregor,  2  Grant  (Pa.)  353;  Roch- 
leau  v.  BIdii-ell,  2  U.  C.  Jur.  8ES. 

3.  A  maxim  meaning  "An  action  Is 
not  given  to  one  who  is  not  injured." 
Burrfll  L.  D.  [cit  Jenkins  Cent  69]. 

4.  See  Case,  Action  on  [6  Cyc  681], 
6.   In  English  pleadtikg  a  name  given 

to  the  distlnctlTe  clause  In  the  new 
plea  to  the  further  maintenance  of  the 
action,  introduced  In  place  of  the  plea 
puis  darrein  continuance,  the  averment 
o^K  that  the  plaintiff  ought  not 
further  (ulterlus)  to  have  or  maintain 
his  actlraL   Burrill  U  D. 
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[XAttors  BOt  la  tUa  Tltla,  trMUd  •lavwhu*  1b  tills  Wor^  sm  Otow  B«f*MMOM  lafM  paf*  9M] 


L  HEANINa  OF  TERMS  m  1-44]  P  924 

A.  Action  m  1-23]  p  924 

1.  In  General  [5  1]  p  924 

2.  miction  at  Law      2]  p  d29 

3.  Action  ex  Contractu  [$  3]  p  929 

4.  Action  ex  Delicto  [$  4]  p  929 

5.  Action  in  Personam  [$  5]  p  929 

6.  Action  in  Rem  [$  6]  p  929 

7.  Amicable  Action  [$  7]  p  930 

8.  Civil  Action  [$  8]  p  930 

9.  Common-Law  Action  [$  9]  p  931 

10.  Equitable  Action  [$  10]  p  931 

11.  Hypothecary  Action      11]  p  931 

12.  Local  Action  [$  12]  p  931 

13.  Mixed  Action      13]  p  931 

14.  Penal  Action  [$  14]  p  932 

15.  Personal  Action  [$  15]  p  932 

16.  Petitory  Action  H  16]  p  932 

17.  Popular  Action  [$  17]  p  932 

18.  Possessory  Action  [$  18]  p  932 

19.  Qui  Tarn  Action  [$  19]  p  933 

20.  Real  Action  [$  20]  p  933 

21.  Remedial  Action      21]  p  933 

22.  Statutort/  Action     221  p  933 

23.  Transito'ry  Action  [$  23]  p  933 

B.  Case  {H  24r-25]  p  933 

1.  In  General  f$  24]  p  933 

2.  Civil  Case  [5  25]  p  934 

C.  Cause  [$$  26-27]  p  935 

1.  7*1  General  [$  26]  p  935 

2.  Civil  Cause      27]  p  935  * 

D.  Cause  ' of  Action      28]  p  935 

E.  Controversy  [$  29]  p  940 

F.  Gist  of  the  Action      30]  p  940 

G.  Object  of  Action  [$  31]  p  940 

H.  Proceeding  [$$  32-36]  p  941 

1.  In  General  [4  32]  p  941 

2.  Judicial  Proceeding      33]  p  943 

3.  Ordinary  Proceeding      34]  p  943 

4.  Special  Proceeding      35]  p  944 

5.  Supplemenian/  Proceeding  [$  36]  p  944 
L  Remedy  [H  37-39]  p  944 

1.  In  General  \^  37]  p  944 

2.  Civil  Remedy      38]  p  945 

3.  Provisional  Remedy  \^  39]  p  945 
J.  Right  of  Aetion     40]  p  945 

K.  Subject  of  Action  [$  411  P  946 
L.  Suit  r»  42-44]  p  948  ^ 

1.  Ill  General     42]  p  948 

2.  Civil  Suit     43]  p  950 

3.  Suit  of  a  Civa  Nature      44]  p  951 

n.  "CLASSIFIOATION  OF  ACTIONS  [$  45]  p  951 
IIL  CAUSE  OB  BIGHT  OF  ACTION        46-71]  p  951 

A.  In  General      46]  p  951 

B.  Statutory  Rights  of  Action  [$  47]  p  951 

C.  Acts  or  Omissians  Constituting  Cause  of  AetUm       48-53]  p  052 

1.  In  General  [$  48]  p  952 

»Author  of  "Absentees"  1  C.  J.  845,  "Abstracts  of  Title"  1  C.  J.  365,  "AcceBuJon"  1  C.  J.  382.  "Escheat"  IB  Cv; 
648,  "Bstatea"  16  Cyc  596,  "Ferples"  19  Cyc  491,  "Juries"  24  Cyc  82,  "Records"  S4  Cyc  677;  and  Joint  Mithor  of 
"EanmsnU"  14  Cye  1184,  '^rolble  Bntry  and  Detainer**  t9  Cyo  1108,  "Railroads"  83  Cyc  1. 
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2.  Crimindl  Acta       49-60]  p  954 

a.  In  General     49]  p  954 

b.  Merger  or  Suspension  {_%  60]  p  854 

3.  Acts  in  Violation  of  Penal  Statutes      51]  p  957 

4.  Illegal  or  Immoral  Transactions       62-53]  p  957 

a.  In  General  [i  62]  p  967 

fa.  Limitations  and  Eaxeptians  to  Bule  [$  53J  p  959 

D.  Effect  of  Motive  or  Intent        54-55]  p  961  ' 

1.  Effect  of  Motive  [$  54]  p  961 

2.  Effect  of  Intent  [$  55]  p  964 

E.  Injury  oikZ  Damage  [H  56-64]  p  964 

1.  In  General     56]  p  964 

2.  Damage  vnthout  Injury  m  57-63]  p  964 

ft.  In  General  [$  57]  p  964 

b.  Exerdse  of  Legal  Bights  [$  58]  p  965 

c.  Use  of  One's  Ovm  Property      59]  p  965 

d.  Pursuit  of  Legal  Remedies      60]  p  967 
€L  Aets^Auihorised  by  Statute  [$  61]  P  968 

f.  Acts  of  Necessity  [$  62]  p  969 

g.  Unavoidable  Accident      63]  p  970 

3.  Injury  without  Damage  [$  64]  p  970 

F.  Consent  or  Procurement  of  Person  Injured  [$  65]  p  971 

0.  Motive  of  Plaintiff  in  Bringing  Action      66]  p  971 
H.  Jettons  of  First  Impression  [I  Q7]  p  972 

1.  Actions  for  Determination  of  Abstract  Questions  [  ^  68]  p  973 
J.  Fictitious  or  Collusive  Actions  [4  69]  p  974 

K.  Actions  Involving  Trivial  Matters  or  Amounts  [$  70]  p  975 
L.  Unnecessary  or  Vexatious  Actions      71]  p  975 
17.  OONDinONS  PREOEDENT  U$  72-83]  p  076 
A.  In  General  [$  72]  p  976 
R  Notice  [$  73]  p  977 
C.  Demand  [H  74-83]  p  978 

1.  Necessity      74]  p  978 

2.  Object  [$  75]  p  979 

3.  Requisites  and  Sufficiency  [$$  76-79]  p  979 

a.  In  General  [$  76]  p  979 

b.  By  and  upon  Whom  Made      77]  p  980 

c.  Time  of  Demand      78]  p  980 

d.  Place  of  Demand  [$  79]  p  980 

4.  Circumstances  Obviating  Necessity  for  Demand      80]  p  980 

5.  Refusal  or  Time  for  Compliance  [$  81]  p  981 

6.  Waiver  [{  82]  p  981 

7.  Pleading  and  Proof      83]  p  981 

V.  PESSONS  ENTITLED  TO  SUE  AND  FSB80NS  LIABLE  ^  S4r^00]  p  982 

A.  In  General  [$  84]  p  982 

B.  Persons  Entitled  to  Sue  [$$  85^]  p  982 

1.  In  General      85]  p  982 

2.  Action  in  Name  or  for  Use  of  Another       86-88]  p  982 

a.  Action  in  Name  of  Another  [$  86]  p9^ 

b.  Action  for  Use  of  Another  [$  87]  p  983 

'  c.  Ratification  of  Unauthorised  Action  [$  88]  p  983 

C.  Persons  lAabU  [$  89]  p  983 

D.  Same  Persons  as  Plaintiff  and  Defendant      90]  p  983 
VL  REMEDIES       91-109]  p  984 

A.  In  General     91]  p  984 

B.  What  Law  Governs      92]  p  984 

C.  Correlation  of  Bight,  Wrong,  and  Remedy  [H  93-09]  p  985 

1.  In  General  [$  93]  p  985 

2.  Scope  of  Rule  [$  94]  p  985 

3.  Statutory  Rights  [$  95]  p  986 

4.  Framing  New  Bemedies  [H  96-98]  p  987 

a.  7«  General  [$  96]  p  987 

b.  Action  on  the  Case  [$  97]  p  987 

c.  Equitable  and  Extraordinary  Bemedies  [$  98]  p  987 

5.  Nature  and  Form  of  Remedy  [$  99]  p  987  . 

D.  Statutory  Remedies  m  100-109]  p  988 

1.  In  Genetal  [5  100]  p  988 

2.  CumulaUve  or  Exclusive  Remedies  [H  101-109]  p  988 

a.  In  General     101]  p  988 
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b.  New  Bight  Created  with  Remedy      102]  p  989 
e.  New  Remedy  for  Preexisting  Rtght      103]  p  990 

d.  Canatitutiojuxlity  of  Statutory  Remedy      104]  p  991  ' 

e.  Adequacy  of  Statutory  Remedy     105]  p  901 

f.  Remedy  Coextensive  with  Right      106]  p  992 

g.  Nonjudicial  Remedies  [4  107]  p  992 

h.  Remedy  for  Damages  from  Authorised  Aet  [$  108]  p  992 

i.  Penalties  and  Damages  [$  109]  p  993 
VH.   KATUBE  AND  FOBM  OF  ACTION  [U  11&-187]  p  994 

A.  Common-Law  Forms  of  Action        110-126]  p  994 

1.  In  General  [$  110]  p  994 

2.  Common-Law  Actions  ex  Contractu       111]  p  994 

3.  Common-Law' Actions  ex  Delicto  [$  112]  p  994 

4.  Necessity  and  Mode  of  Determining  Form      113]  p  995 

5.  Different  Forms  Compared  and  Distinguished       114-124]  p  996 

a.  In  General  [$  114]  p  995 

b.  Account  and  Other  Forms  [$  115]  p  995 

c.  Assumpsit  and  Other  Forms      116]  p  996  4 

d.  Case  and  Other  Forms        117]  p  996 

e.  Covenant  and  Other  Forms  [i  118]  p  997 

f.  Debt  and  Other  Forms      119]  p  997 

g.  Detinue  and  Other  Forma       120]  p  997 
b.  Ejectment  and  Other  Forms  [i  121]  p  998 
i.  Replevin  and  Other  Forma      122]  p  998 

j.  Trespass  and  Other  Forma      123]  p  998 
k.  trover  and  Other  Forms  [$  124]  p  999 

6.  niustrations  of  Use  of  Different  Forma       125-126]  p  999 

a.  In  General     1251  p  999 

b.  Trespass  or  Case  f  $  126]  p  999 

B.  Civil-Law  Forms  of  Action  [i  127]  p  1003 

C.  Effect  of  Codes  and  Practice  Acts        128-129]  p  1003 

1.  Code  Provisions  [$  128]  p  1003 

2.  Other  Statutory  Provisions       129]  p  1005 

D.  Change  of  Character  or  Form  [|j  130-132]  p  1006 

1.  In  General     130]  p  1006 

2.  Legal  and  Equitable  Actions  [{  131]  p  1007 

3.  Effect  of  Change  [J  132]  p  1008 

E.  Error  as  to  Character  or  Form  [$  133]  p  1008 
P.  Actions  and  Special  Proceedings  [$  134]  p  1010 
O.  Civil  and  Criminal      135]  p  1012 

H.  Contract  and  Tort  [H  136-170]  p  1013 

1.  In  General     136]  p  1013 

2.  Necessity  for  Determination  [J  137]  p  1014 

3.  Mode  of  Determination      138]  p  1015 

4.  Principlea  Governing  Choice  of  Remedy      139]  p  1016 

5.  Effect  of  Code  and  Practice  Acts  [$  140]  p  1018 

6.  Particular  Actions       141-157]  p  1019 

a.  In  General     141]  p  1019 

b.  Contract  or  Tort  for  Fraud  and  Deceit       142-143]  p  1020 

(1)  In  General      142]  p  1020 

(2)  Warranty      143]  p  1021 

c.  Negligent  Breach  of  Contract  [  $  144]  p  1022 

d.  Injuries  to  Realty  [5  145]  p  1022 

e.  Penalties      146]  p  1022 

f.  Particular  Contract  Relations        147-157]  p  1022 

(1)  Agent,  Factor,  or  Broker      147]  p  1022 

(2)  Bailee  [$  148]  p  1023 

(3)  Bank      149]  p  1024 

(4)  Carrier  of  Goods       150]  p  1025 

(5)  Carrier  of  Passengers  \i  151]  p  1026 
f6)  Innkeeper  [^152]  p  1028 

(7)  Landlord  and  Tenant       153]  p  1029 

(8)  Master  and  Servant  [4  154]  p  1029  i 

(9)  Physician  or  Attomen  [$  165]  p  1030 

(10)  Telegraph  Company  U  166]  p  1030 

(11)  Trustee  [$  157]  p  i031 

7.  Waiver  of  Tort  and  Action  in  Contract  [$$  158-169]  p  1031 

a.  In  General  [$  1581  P  1031 

b.  Conversion  [H  159-160]  p  1033 

(1)  In  General  \^  159]  p  1033 

(2)  By  Bailee,  Agent,  or  Other  Fiduciary      160]  p  1036  r^^^^T^ 
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e.  Trespasa       161-163]  p  1036 

(1)  2m  Oeneral      161]  p  1036 

<2)  Use  and  Oeettpatum  [i  162]  p  1036 

(3)  Property  Severed  and  Removed  from  BedUy  H  163]  p  1037 

d.  Fraud  [$  164]  p  1037 

e.  Negligent  Injury,  Loss,  or  Destruction  of  Property     166]  p  1038 
1  Who  May  Waive  [f  166]  p  1038 

g.  Agai$tat  Whom  Waiver  Available      167]  p  1039 

h.  What  Constitutes  Waiver       168]  p  1039 

i.  Operation  and  Effect  of  Waiver      169]  p  1039 
8.  Waiver  of  Contract  and  Action  in  Tort  [$  170]  p  1040 

I.  In  Bern  and  in  Personam  [$  171]  p  1041 
J.  Legal  and  EquUable  [H  172-184]  p  1042 

1.  In  General  [$  172]  p  1042 

2.  Nature  of  Particular  Actions  and  Proceedings  [H  173-175]  p  1043 

a.  Necessity  of  Determination       173]  p  1043 

b.  Mode  of  Determination       174]  p  1044 

c  Particular  Actions  and  Proceedings      175]  p  1045 

3.  Effect  of  Codes  and  Practice  Acts  [5$  176-17S]  p  1046 

a.  In  General  f§  176]  p  1047 

b.  As  to  Pleadings  and  Proof  H  177]  p  1048 

c.  As  to  Mode  of  Tnal  [$  178]  p  1049 

4.  Legal  or  Equitable  Relief  in  Same  Fonn  of  Action        179-lSO]  p  1049 

a.  At  Common  Law  [$  179]  p  1049 

b.  Under  Codes  and  Practice  Acts  [$  180]  p  1050 

5.  Legal  or  Equitable  Defenses  in  Same  Form  of  Action       181-184]  p  1051 

a.  At  Common  Law  [$  181]  p  1051 

b.  Under  Codes  and  Practice  Acts      182]  p  1051 

c  Necessity  for  Interposing  Defense      183]  p  1053 

d.  Effect  as  to  Mode  of  Trial  [$  184]  p  1053 
K.  Real,  Personal,  and  Mixed  H  185]  p  1053 

L.  Remedial  and  Penal      186]  p  1054 
M.  Petitory  and  Possessory  [$  187]  p  1054 

THL  JOINDER  OF  CAUSES  OF  AOnON  [$$  188-274]  p  1055 
.  A.  Definition  and  Nature  [i  188]  p  1055 
6.  Whether  One  pr  More  Causes  Stated  W  189-205]  p  1055 

1.  Necessity  for  Determination  [5  189]  p  1055 

2.  Mode  of  Determination       190]  p  1055 

3.  One  or  More  Primary  Rights  or  Wrongs      191]  p  1050 

4.  Different  Kinds  of  Injury  from  Same  Act      ^^92]  p  1058 

5.  Common-Law  and  Statutory  Rights  and  Liah^ities      193]  p  lOiVI 

6.  Claims  for  More  than  One  Remedy  or  Relief  m  194-201]  p  1059 

a.  In  General  [$  194]  p  1059 

b.  Legal  and  Equitable  Relief  [H  195-200]  p  1060 

(1)  In  General  ^  195]  p  1060 

(2)  Damages,  and  Injunction  or  Abatement  [$  196]  p  1060 

(3)  Reformation  and  Enforcement  of  Instrument  f$  197]  n  lOfifl 

(4)  Cancellation  of  Deed  and  Recovery  of  Property      19S]  p  lOflfl 

(5)  Enforcement  of  Debt  and  Foreclofivre  of  Lien  or  Mortgage  f$  199]  p  1061 

(6)  Specific  Performance  and  Money  Judgment  [$  200]  p  1061 

c.  Accounting  and  Other  Relief      201]  p  1061 

7.  Effect  of  Matters  Stated  as  Inducement  or  Aggravation  [5  202]  p  1061 

8.  Effect  of  Causes  Imperfectly  Stated      203]  p  1062 

i).'  Effect  of  Stating  Single  Cause  as  Several  [$  204]  p  1062 
10.  Effect  of  Parties  and  Interests  Involved  [$  205]  p  1063 
C.  Joinder  at  Common  Law        206-223]  p  1064 

1.  Forms  of  Action  Which  May  Be  Joined       206-211]  p  1064 

'  a.  In  General  [$  206]  p  1064 

b.  Contract      207]  p  1064 

c.  Tort      208]  p  1065 

d.  Contract  and  ToH      209]  p  1065 

e.  Mandamtts  and  Certiorari  or  Injunction      210]  p  1067 

f.  Different  Forms  for  Same  Cause      211]  p  1067 

2.  Causes  of  Action  Which  May  Be  Joined  W  212-217]  p  1067 

a.  In  General      212]  p  1067 

b.  Contracts      213]  p  1068 
e.  Torts      214]  p  1068 

d.  Inconsistent  Causes      215]  p  1069 

e.  Common-Law  and  Statutory  Causes  C$  216]  p  1069 

t  Legal  a«d  E^tahU  Cau«.  [J  217]  p  1070  ^.^.^.^^^  GoOgk 
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3.  Parties  and  Interests  Involved  [i$  218-223]  p  1070 

a.  Actions  in  Diferent  Bights  or  Capacities  [J  218]  p  1070 

b.  Joint  and  Several  Bights  and  Liabilities  [J  219]  p  1071 

c  Partnership  and  Individual  Bights  and  Liabilities      220]  p  1071 

d.  Actions  by  or  against  Husband  and  Wife      221]  p  1071 

e.  Actions  by  Several  Plaintiffs      222]  p  1071 

£.  Actions  against  Several  Defendants  {%  223]  p  1072 

D.  Joinder  under  Codes  and  Practice  Acts       224-271]  p  1073 

1.  In  General     224]  p  1073  ' 

2.  Common-Law  and  Statutory  Causes  [f  225]  p  1075  ' 

3.  Inconsistent  Causes      226]  p  1075 

4.  Catues  Having  Different  Places  of  Trial  [5  227]  p  1077 

5.  Causes  Subject  to  Different  Limitations      228]  p  1077 

6.  Causes  Belonging  to  Different  Classes  [$  229]  p  1077 

7.  Contracts  Express  or  ImjAied  [$  230]  p  1078 

8.  Injuries  to  Person  [$  231]  p  107!) 

9.  Injuries  to  Character  [§  232]  p  1079 

10.  Injuries  to  Property  [$  233]  p  1079 

11.  Injuries  to  Person  and  to  Property       234]  p  1080 

12.  Becovery  of  Beal  Property  with  or  without  Damages  [$  235]  p  1080 

13.  Becovery  of  Personal  Property  with'  or  without  Damages  [4  236]  p  1081 
14;  Claims  against  a  Trustee  [$  237]  p  lOSl 

15.  Penalties  [}  238]  p  1081 

16.  Causes  Arising  Out  of  Same  Transaction  [H  239-243]  p  10S2 

a.  In  General  [$  239]  p  1082 

b.  Application  of  Bule         240-243]  p  10S4 

(1)  In  General      240]  p  1084 

(2)  Injuries  to  Person  and  to  Character  H  241]  p  1085 

(3)  Injuries  to  Person  and  to  Property      242]  p  1080 

(4)  Injuries  to  Bealty  and  to  Personalty  [$  243]  p  1086 

17.  Contract  and  Tort      244]  p  1086 

18.  Legal  and  Equitable  Causes       245-254]  p  1088 

a.  In  General     245]  p  1088 

b.  Tort  and  Equitable  Cause  of  Action     246]  p  1089 

e.  Reformation  and  Enforcement  of  Instrument      247]  p  1090 

d.  Becovery  of  Property  mtd  Other  Relief  [$  248]  p  1090  ■ 

e.  Enforcement  of  Debt  and  Foreclosure  of  Lien  or  Mortgage  [$  249]  p  1090 

f.  Specific  Performance  and  Money  Judgment  [§  250]  p  1091 

g.  Establishment  of  Debt  and  Setting  Aside  Fraudulent  Conveyance^  261]  p  1091 

h.  Damages  and  Injunction  or  Abatement  [$  252]  p  1092 

L  Cancellation  of  Contract  and  Damages  for  Breach  [%  253]  p  1092 
j.  Mandamus  and  Injunction  [%  254]  p  1092 

19.  Personal  Injury  and  Wrongful  Death  [$  255]  p  1092 

20.  Parties  and  Interests  Involved  [$$  25&-271]  p  1093 

a.  In  General  [%  256]  p  1093 

b.  Plaintiffs  [$$  257-261]  p  1094 

(1)  In  General  [$  257]  p  1094 

(2)  Contracts  [$  258]  p  1095 

(3)  Torts      259]  p  1095 

(4)  Actions  by  Husband  and  Wife      260]  p  1096 

(5)  Different  Bights  or  Capacities  [$  261]  p  1096 
c  Defendants  [S$  262-271]  p  1097  ' 

(1)  In  General  [$  262]  p  1097 

(2)  Application  of  Equitable  Principles     263]  p  1099 

(3)  Contracts  [n  264-265]  p  1101 

(a)  In  General  [{  264]  p  1101 

(b)  Bonds  [$  265]  p  1101 

(4)  Torts  [$  266]  p  1102 

(5)  Actions  against  Husband  and  Wife     267]  p  1103 

(6)  Different  Bights  or  Capacities  [H  268-271]  p  1104 

(a)  In  General  [$  268]  p  1104 

(b)  Individual  and  Bepresentative  Capacity      269]  p  1104 

(e)  Corporations  and  Officers,  Directors,  or  Stockholders      270]  p  1104- 
(d)  Partnership  and  Individual  Members      271]  p  1105 

E.  Joinder  under  Civil  Law  [4  272-274]  p  1105 

1.  In  General  [4  272]  p  1105 

2.  Inconsistent  Demands  [4  273]  p  1105 

3.  Parties  and  Interests  Involved  [$  274]  p  1106 
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IX.  SFUTTINa  CAUSES  OF  ACTION  m  275-307]  p  1106 

A.  In  General        275-284]  p  1106 

1.  De/uUtion  [$  275]  p  1106 

2.  Rule  agawut  Splitting  [$  276]  p  1106 

3.  Object  of  Rule     277]  p  1107 

4.  Nature  and  Application  of  Rule  [ft  278-279]  p  1107 

a.  In  General     278]  p  1107 . 

b.  What  Constitutes  a  Single  Cause  of  Action  [f  279]  p  1108 

5.  Effect  of  Consent  [J  280]  p  1109 

6.  Effect  of  Ignorance,  Frond,  or  Mistake  [$  281]  p  1109 

7.  Splitting  to  Confer  Jurisdiction  [$  282]  p  1110 

8.  Splitting  hy  Partial  Assignments  [$  283]  p  1110 

9.  Splitting  of  Set-Off  or  Counterclftim  [$  284]  p  1110 

B.  Actions  ex  Contractu  [♦$  285-297]  p  1111 

1.  In  General  [$  285]  p  1111 

2.  Breaches  of,  or  Installments  Due  under,  Same  Contract  m  286-287]  p  1112 

a.  In  General     286]  p  1112 

b.  Breaches  Occurring,  or  Installments  Due,  before  Action  [$  287]  p  1112 

3.  Particular  Contracts  or  Demands        288-297]  p  1113 

a.  Accounts     288-291]  p  1113 

(1)  Running  Accounts  [$  288]  p  1113 

(2)  Mutual  Accounts  [$  289]  p  1113 

(3)  Stated  Accounts  [?  290]  p  1113 

'  (4)  Items  of  Account  Sold  on  Credit     291]  p  1113 

b.  Interest  [$  292]  p  1114 

c.  Personal  Services  [§  293]  p  1114 

d.  Principal  Debt'and  Collateral  Security      294]  p  1115 

e.  Promissory  Notes  [$  ^6]  p  1115 

f.  Rents      296]  p  1115 

g.  Sales  [4  297]  p  1116 

C.  Actions  ex  Delicto  [H  298-303]  p  1116 

1.  In  General  [$  298]  p  1116 

2.  Separate  Wrongful  Acts  [$  299]  p  1118 

3.  Wrongs  Affecting  Two  or  More  Persons  [$  300]  p  1118 

4.  Wrongs  Affecting  Different  Properties  or  Rights  [$  301]  p  1118 

5.  Continuing  Wrongs  and  Recurring  Damages      302]  p  1119 

6.  Completed  Wrongs  and  Permanent  Damages  [$  303]  p  1119  i 

D.  Actions  to  Recover  Land  [$  304]  p  1120 

E.  Actions  by  or  against  Several  Parties  [H  305-307]  p  1120 

1.  Several  Plaintiffs  [$  305]  p  1120 

2.  Several  Defendants        306-307]  p  1120 

a.  In  General  [$  306]  p  1120 

b.  Several  Wrongdoers  [$  307]  pll20 

X  OOKSOLIDATZON  OF  ACTIONS        308-367]  p  UZl 

A.  Definition  and  Nature  [$  308]  p  1121 

B.  Object  [$  309]  p  1121 

C.  Power  to  Consolidate       310-317]  p  1122 

1.  In  General  [$  310]  p  1122 

2.  Courts  of  Limited  Jurisdiction  [$$  311-312]  p  1122 

a.  In  General  [$  311]  p  1122 

b.  Ouster  of  Jurisdiction      312]  p  1122 

3.  Courts  of  Equity  [$  313]  p  1123 

4.  Federal  Courts  [$  314]  p  1123 

5.  Discretion  of  Court  [$  315]  p  1123 

6.  Partial  Consolidation  [$  316]  p  1124 

7.  Proceedings  in  Lieu  of  Consolidation      317]  p  1124 

D.  Conditions  Authorizing  Consolidation        318-326]  p  1124 

1.  At  Law  U  318-324]  p  1124 

a.  In  General      318]  p  1124 

b.  Jurisdiction  of  the  Separate  Actions  [$  319]  p  1125  ^ 
e.  Identity  of  Parties  [i  320]  p  1125 

d.  Identity  of  Subject  Matter  [J  321]  p  1126 

e.  Causes  Which  Might  Be  Joined      322]  p  1127 

f.  Same  Defenses  or  no  Defense  [$  323]  p  1127 

g.  Single  Verdict  and  Judgment  [J  324]  p  1128 

2.  In  Equity  [$  325]  p  1128 

3.  In  the  Federal  Courts  [$  326]  p  1128 

E.  Actions  Which  May  Be  Consolidated  Hi  327-339]  p  1129  ' 

1.  In  General      327]  p  1129 

2.  In  Equity  [$  328]  p  1129  ^  , 
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*  3.  At  Law  and  in  Equity      3291  p  1129 

4.  In  the  Federal  Courts  [$  330]  p  1130 
6.  Actions  ex  Contractu  [$  331]  p  1130 

6.  Actions  ex  Delicto      332]  p  1130 

7.  Local  Actions  [J  333]  p  1131 

8.  Pending  and  Subseeptently  Accruing  Actions  H  334]  p  1131 

9.  Actions  Pending  in  Different  Courts      335]  p  1131 

10.  Cross  Actions  [}  336]  p  1131 

11.  Writs  of  Scire  Facias      337]  p  1132 

12.  Actions  Removed  to  Federal  Courts      338]  p  1132 

13.  Appealed  Cases      339]  p  1132 

F.  Proceedings  for  Consolidation  m  340-348]  p  1133 

1.  In  General  [$  340]  p  1133 

2.  The  Application  [H  341-347]  p  1133 

a.  Necessity  for      341]  p  1133 

b.  Who  May  Apply      342]  p  1133 
C  Time  of  Making      343]  p  1134 

d.  Where  Made  [$  344]  p  1134 

e.  Form  of  Application  [f  345]  p  1134 

f.  Notice  U  346]  p  1135 

g.  Allegations  and  Proof  H  347]  p  1135 

3.  Terms  and  Conditions  [i  348]  p  1135 

G.  Operation  and  Effect  of  Consolidation  [§♦  340-358]  p  1135 

1.  At  Law      349-a52]  p  1135 

a.  In  General      349]  p  1135 

b.  Pleadings  [$  350]  p  1136 

c.  Evidence  [|  361]  p  1136 

d.  Trial,  Verdict,  and  Judgment      352]  p  1136 

2.  In  Equity  [${  353-356]  p  1137 

a.  In  General  [$  353]  p  1137 

b.  pleadings      354]  p  1137 

c.  Evidence      355]  p  1137 

d.  Decree  [5  356]  p  1137 

3.  Legal  and  Equitable  Causes     357]  p  1137 

4.  In  the  Federal  Courts  [$  358]  p  1138 

H.  Vacating  or  Setting  Aside  Consolidation      359]  p  1138 

I.  Objections,  Exceptions,  and  Bevtew  [$  360]  p  1138 
J.  Quasi  Consolidation       361-367]  p  1139 

1.  7»  Generai  [$  361]  p  1139  , 

2.  AppUeaUon  or  Agreement  [i  362]  p  1139 

3.  Terms  and  Conditions  [$  363]  p  1139 

4.  Opening  or  Setting  Aside  Rule  [$  364]  p  1140 
&  Trial  and  Proceedings  under  Bute  [(  365]  p  1140 

6.  Operation  and  Effect      366]  p  1140 

7.  Appeal  and  Error  [$  367]  p  1140 

Xt   SEVSBANOE  OF  ACTIONS         368-381]  p  1140 

A.  Definition  and  Nature  [{  368]  p  1140 

B.  Power  to  Order  or  Permit  Severance        369-370]  p  1141 

1.  In  General  [{  369]  p  1141 

2.  Matter  of  Right  or  Discretion  [$  370]  p  1141 

C.  When  Proper  or  Permissible        371-377]  p  1141 

1.  In  General  [$  371]  p  1141 

2.  Severance  as  to  Parties  Generalh/        372-373]  p  1142 

a.  As  to  Plaintiffs      3721  P  1142 

b.  As  to  Defendants      373]  p  1142 

3.  Misjoinder  of  Parties      374]  p  1143 

4.  Where  One  of  Several  Parties  Dies      375]  p  1143 

5.  Misjoinder  of  Causes  [{  376]  p  1143 

6.  Where  Part  of  Claim  Is  Admitted  [$  377]  p  1144 

D.  Order  and  Proceedings  for  Severance  [{$  378-379]  p  1144 

1.  In  General  [$  378]  p  1144 

2.  Time  of  Application  or  Order      379]  p  1144 

E.  Waiver  of  Rights  or  Objection  \^  380]  p  1145 

r.  Effect  of,  and  Proceedings  after.  Severance      3S1]  p  1145 
Xn.   OOUMENOEHENT.  PBOSSOUTION,  AND  TEBBONATION  [H  382-447]  p  1145 

A.  In  General  [$  382]  p  1145 

B.  Commencement       383-415]  p  1145 

1.  In  General  [$  383]  p  1145 
*  2.  Accrual  of  Cause  of  Action        384-391]  p  1145 
a.  In  General  [f  384]  p  1145 
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b.  Breach  of  Contract  [$  385]  p  1146 

«.  Expiration  of  Time  for  Performance      388]  p  1146 

d.  Maturitij  of  Debt  and  Expiration  of  Credit  [$  387]  p  1147 

e.  Happening  of  Event  or  Contingency  [(  388]  p  1147 

f.  Where  Debt  U  Payable  tn  Inatallmenta      389]  p  1148 

g.  Where  CoUaterdl  Secnriiy  la  Taken     390]  p  1148 

h.  Where  Note  la  Taken  for  Previous  Debt  i;$  391]  p  1148 
3.  Time  from  Which  Sights  Are  Determined  [$$  392-395]  p  1149 

a.  In  General      392]  p  1149 

h.  Causes  and  Bights  Ac&^ing  after  Commencement  [$  393]  p  1149 
e.  Defenses  Accruing  after  Commencement  [$  394]  p  1150 
d.  In  Equitable  Actions      395]  p  1150 

4.  Premature  Commencement         396-399]  p  1151 

a.  In  General  [5  396]  p  1151 

b.  Action  Premature  in  Part  [$  397]  p  1151 

0.  Objections  to  Premature  Commencement       398-399]  p-1152 

(1)  In  General      398]  p  1152 

(2)  Waiver  or  Cure  of  Objections      399]  p  1152 

5.  Delay  in  Commencement  [$  400]  p  1153 

6.  Proceedings  Constituting  Commencement       401-414]  p  1153 

a.  In  General  [$  401]  p  1153 

b.  Actions  at  Law        402-407]  p  1154 

(1)  Issuance  of  Process  [$  402]  p  1154 

(2)  Filing  of  Declaration,  Complaint,  or  Petition  [4  403]  p  1155 

(3)  Filing  Complaint  and  Issuing  Process  [$  404]  p  1156 

(4)  Filing  Complaint  or  Serving  Process  [5  405]  p  1157 

(5)  Service  of  Process      406]  p  1157 

(6)  Other  Statutory  Provisions      407]  p  1157 
c  Suits  in  Equity  [$  408]  p  1158 

d.  Special  and  Summary  Proceedings  [J  409]  p  1159 

e.  In  Federal  Courts  [$  410]  p  1159 

f.  Service  by  Publication  [$  411]  p  1159 

g.  Effect  of  Attempt  to  Commence  Action      412]  p  1159 

h.  Eifect  of  Amendment  413-414]  p  1159 

(1)  In  General  [$  413]  p  1159 

(2)  As  to  Parties  [$  414]  p  1160 

7.  Presumptions  and  Evidence  as  to  Commencement  [J  415]  p  3160 
C.  Stay  of  Proceedings       416-442]  p  1161 

1.  Definition  and  Nature      416]  p  1161 

2.  Rights  of  Parties  and  Powers  of  Court      417]  p  1161 

3.  Grounds  for  Stay      418-431]  p  U61 

a.  In  General  [$  418]  p  1161 

b.  Action  Instituted  without  Authority  [$  419]  p  1162 

e.  Another  Action  Pending  [$$  420-428"]  p  1162 

(1)  In  General  [$  420]  p  1162 

(2)  Identity  of  Parties,  Subject  Matter,  and  Relief      421]  p  1163 

(3)  Legal  and  Equitable  Actions  [$  422]  p  1164 

(4)  CivU  Actions  and  Criminal  Proceedings      423]  p  1164 

(5)  Actions  in  Rem  and  in  Personam  [$  424]  p  1164 

(6)  Actions  by  Creditors  or  Legatees  [$  425]  p  1164 

(7)  Actions  in  Courts  of  Different  States  or  Countries  [$  426]  p  1165 

(8)  Actions  in  State  and  Federal  Courts  [$  427]  p  1165 

(9)  Actions  in  Different  Federal  Courts  U  428]  p  1166 
d.  Malicious  or  Vexatious  Actions      429]  p  1166 

B.  Determination  of  Rights  of  Third  Persons      430]  p  1167 

f.  Defects  and  Irregularities  in  Proceedings  [$  431]  p  1167 

4.  Application  and  Proceedings  for  Stay  [4$  432-439]  p  1167 

a.  Application  [4$  432^36]  p  1167 

(1)  In  General  [$  432]  p  1167 

(2)  Where  Made  [$  433]  p  1167 

(3)  When  Made  [J  434]  p  1167 

(4)  Requisites  and  Sufficiency      435]  p  1168 

(5)  Notice  [$  436]  p  1168 

b.  Order  and  Proceedings  ^  437-439]  p  1168 

<1)  In  General  [$  437]  p  1168 

(2)  Imposition  of  Conditions  [$  438]  p  1168 

(3)  Vacation  or  Modification  of  Order  [$  439]  p  1168 
is.  Duration  and  Termination  of  Stay  [$  440]  p  1168 

6.  Waiver  of  Stay  [$  441]  p  1169 

7.  Operation  and  Effect  of  Stay     442]  p  1169 
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D.  Abandonment  [U  443-446]  p  1169 

1.  In  General  [$  443]  p  1169 

2.  Delay  in  Prosecution      444]  p  1169 

3.  Remitting  Part  of  Claim  to  Confer  Jurisdiction      445]  p  1170 

4.  Effect  of  Abandonment      446]  p  1170 

E.  Pendency  and  Terminatum  [§  447]  p  1170 


Abatunmt  ate  AlMtMMKt  MUl  XevlTftl  ante  p  IB  et  seq. 
Action  for  money  lent  Me  Honey  Xmt  [27  Cyc  8251. 
Action  for  money  l»Ud  see  Honey  Paid  [27  Cyc  832]. 
Action  for  money  received  see  money  Seoeived  [27  Cyc 
847]. 

Action  of  account  see  Aooonnts  and  Aooonstinf  It  ll-Sfi. 
Action  on  the  case  see  Case,  Action  on  [6  Cyc  o81]. 
Admiralty  proceeding  see  Admiralty  [1  Cyo  797]. 
Appeal  and  error  see  Appeal  and  Btror  [2  Cyc  474]. 
Appearance  see  Appearanoaa  [3  Cyc  600]. 
Arbitration  see  Arbitration  and  Aumid  [S  Cyo  K68]. 
Arrest  see  Arrest  [3  Cyc  867]. 

Assumpsit  see  Aamunpsit,  Adlon  of  [4  Cyo  817]:  VOBay 
iMt  [27  Cyc  825}:  Money  Paid  [27  Cye  882];  Mtmrnr 
BeoeiTed  [27  Cyc  847]. 

Attachment  see  Attaohmant  [4  Cyc  368]. 

Audita  querela  see  Audita  QmnMla  [4  Cyo  10^8]. 

Bail  see  Bail  [5  Cyc  1]. 

Cancellation  of  instruments  see  Oanoellation  of  batru- 

menta  [6  Cyc  282J. 
Case,  action  on  see  Case,  Action  on  [6  Cyc  681]. 
Certiorari  see  OertlDTari  [0  Cyc  730]. 
Compromise  and  settlement  see  OonvrmnlM  MUl  Sattte- 

m«nt  [8  Cyc  499]. 
Continuance  see  Contlnnanoea  [9  Cyc  76], 
Costs  see  Ooata  [11  Cyc  1]. 

Counterclaim  see  Bet^S  and  Ooonterolaim  [34  Cyc  618], 
Court  see  OanMa  [11  Cyo  638]. 

Covenant,  action  of  see  OoraBaat,  AeUoa  of  [11  Cyc 

1022]. 

Creditor's  suit  see  Oradltora'  Bolts  [12  Cyc  1]. 
Criminal  prosecution  see  Criminal  I«aw  [12  Cyc  70]; 

Zndlotmoata  and  Xnformatloaa  ]Z2  Cyc  157]. 
Damages  see  Bamarea  [13  Cyc  I]. 
Debt,  action  of  see  Ssbt,  Action  of  [13  Cyc  402]. 
Deposit  In  court  see  Sapoaita  in  Court  [13  Cyc  1080]. 
Deposition  see  Bapoaltiona  [13  Cyc  822]. 
Detinue  see  Battana  [14  Cyc  239]. 

Discontinuance  see  Blamlaaal  aMd  Bonanlt  [14  Cyo  887]. 

Discovery  see  Mmcvnrj  [14  Cyc  301]. 

DlamlsBal  and  nonsuit  see  Blamlaaal  and  Bonavlt  [14 

Cyo  387]. 
KJectment  aee  BJaotmant  [IB  Cyc  1]. 
Snectlon  of  ramedlea  see  BaotloA  of  Baaudlaa  [IB  Cyc 
I  ZEl]. 

Equity  aee  Sonltr  [16  Cyc  1]. 

Evidence  aee  Bvldanca  [16  Cyc  821]. 

Execution  aee  BxacBll4»a  [17  Cyo  878]. 

Forcible  entry  and  detainer  aee  PonlUa  Bntry  ud 

Betalnar  [19  C^c  1108]. 
Garnishment  see  Oamllimant  [20  Cyc  969]. 
Habeas  corpus  see  Babaaa  Corpna  [21  Cyc  279], 
Injunction  see  Zntnnotions  [22  Cyc  7241. 
Interpleader  see  Xntetplaadar  [23  Cyc  1], 
Judge  see  Jndgas  [23  Cyc  4991. 
Judgment  see  oltdfmanta  [28  Cyc  628]. 
Jurisdiction  see  Courts  [11  Cyc  633]. 
Jury  trial  see  Jwlea  [24  Cyc  82]. 

Justice  of  the  peace  see  Jvattoaa  of  tba  Peaoa  [24  Cyc 
t83]. 


Llmttatira  of  aotlona^aae  Xdiiltatleaa  of  Aettoaa  [2S  Cyo 

963]. 

l^ls  pendens  aee  X4s  Pondans  [SB  Cyc  1447]. 

Mandamus  see  Xaadanna  [26  Cyc  12B]. 

Marahalinv  asaeta  and  securities  aea  ManlhaUBff  AaaaU 

and  Moovxltlaa  [26  Cyc  927]. 
Uotlon  see  Hottoaa  [28  Cyc  1]. 
Ne  exeat  see  Ka  Bxaat  [29  Cyc  882], 
New  trial  see  B«w  Trlat  [29  Cyc  707]. 
Nonsuit  see  Blamlaaal  and  BoBSidt  [14  Cyo  387]. 
Order  see  Ordaxa  [29  Cyc  1611]. 
Parties  see  Partlaa  [3D  Cyc  1], 
Penal  action  see  Penaltlaa  [30  Cyc  1331]. 
Petitory  action  see  Baal  AoUona  [33  Cyo  1646]. 
Pleading  see  Plaadiny  [31  Cyc  1]. 

Probate  proceeding  see  Sxaoittoia  aad  AdmlalstMtozs 

[18  Cyc  1];  WllU  [40  Cyc  9B1]. 
Process  see  Procaaa  [32  Cyc  4121. 
Prohibition  see  PmMUtion  [32  Cyc  696], 
Quieting  title  see  Qniwtlnff  Title  [32  Cyc  12961. 
Quo  warranto  see  Qno  Warranto  £32  Cyc  1410]. 
Real  action  see  Baal  Aotlona  [33  Cyc  1541]. 
Receiver  see  BaoaiTarB  [34  Cyc  11. 
Recognizance  see  Baoonisanoaa  [84  Cyc  536]. 
Recoupment  see  •et^Off  and  Oonntarolalm  [34  Cyc  618]. 
Reference  see  Bafaranoaa  [34  Cyc  770]. 
Reformation  of  instruments  see  BeformatlOM  Of  InstrB- 

mauta  [34  Cyc  899]. 
Removal  of  causes  see  Bemoval  of  Oanaoa  [34  Cyo  1211]. 
Replevin  see  Baplavla  r34  Cyc  1342]. 
Review  see  Barlav  [34  Cyc  169S]. 
Revival  see  AbatMOMBt  Htd  Bavlral  ante  p  16  et  aeq. 
Scire  facia^  see  Betro  PmIm  [SB  Cyc  1147]. 
Sequestration  aee  ■aqiwafcnitloa  [35  Cyc  1881]. 
Set-oS  see  Baeonpmant,  BtMiM,  Mid  Ooutoiolatm  [If 

Cyc  618]. 

Specific  performance  see  VpacUlo  ParfonwuuM  [36  Cyo 

528]. 

Stipulation  see  MtlpnlatiOBa  [36  Cyo  1279], 

Submission  of  controversy  see  Bnbmlaaloii  of  OoBtro> 

wtaw  [37  Cyc  346], 
Subrogation  see  BnlwofKtloa  [37  Cyo  361]. 
Summary  proceeding  see  Mvaxaamrj  Pioiiaaflliiy  [S7  Cye 

628]. 

Supersedeaa  oee  Bmiaiaaaaaa  [37  Cyo  696]. 
SupplementaiT  proceeding  see  BzaomtlOBa  [17  Cyo  1402]. 
Survival  aee  AlmtamaiLt  aad  Bavml  ante  p  16  et  saq. 


£88  Cyc  1271. 
AotlOB  OB  [6  Cyo  681] ; 


[38 


Tender  see  Vandar 
Trespass  see  Oaaak 
Cyc  486]. 

Trespass  to  try  title  see  Trespass  to  Try  ntlo  [S8  Cye 

.  1191]. 

Trial  see  Trial  [38  Cye  12S8]. 

Trover  see  Trovar  and  Oomverslon  [38  Cye  1997]. 

Venue  see  Tanna  [40  Cyc  1]. 
Verdict  see  Trial  [38  Cyc  1868]. 

Writ  of  assistance  see  Asalstanoe,  Writ  of  Ti  Cyc  289], 
Writ  of  entry  see  Bntry,  Writ  of  [15  Cyc  1057]. 
Writ  of  formedon  see  B<m1  Aotiona  [33  Cyc  1648]. 
WHt  of  right  see  Baal  Aotlou  [33  Cyc  1642]. 


I.  KEANnra  of  tebhs 

1]  A,  Action — 1.  In  G«nenL  Many  defloitims  I  It  has  been  defined  as  the  legal  demand  of  one's 

of  the  term  "action"  have  been  given  by  the  courts.*  I  right,'  or  rights the  lawful  demand  of  one 's  rights,* 


1,  State  V.  Schomber,  28  Wash.  B78, 
676,  63  P  221.  See  also  Peo.  v.  Rens- 
selaer County  Judge,  13  HowPr  (N. 
T. )  898,  400 ;  and  cases  infra  notes 
2-29. 

[a]    "Tb*  oldaat  dafiidtlon  of  the 

term  action  (actio)  is  (1)  that  of 
the  civil  law, — ]ua  perseguendi  In 
judlcio  quod  slbl  debetur;  (the  rieht 
of  pursuing  judicially,  or  In  a  court  of 
justice,  that  which  Is  due  to  one ; ) 
which  has  been  adopted  by  Bracton, 

guoted  with  approval  by  Coke  and 
;lac)cstone,  and  referred  to  as  author- 
ity by  later  writers."  Burrlll  L.  D. 
[clt  inat.  4,  6  pr;  Bracton  fol  98b: 
2  Inst,  40;  3  Blackatone  Comm.  116]. 
(2>  "Actio  nihil  allud  est  quam  jus 
prosequendl  In  judtclo  quod  allcui 
debetur,"  Brldgton  v.  Bennett,  28  Me. 
420,  426 ;  Bradlauffh  v.  Clarke,  8  App. 
Cas.  864,  361,  1  ERC  667.  See  also 
Johnston  v.  Com..  1  Bibb  (Ky.)  698, 
699;  Baton  v.  ElUot,  28  Me.  4S6,  438  ; 
Badger  v.  CUImore.  37  N.  H.  467.  468 : 
Jaeoby  v.  Shafer,  lOB  Pa.  610,  61B ;  Mc- 


Brlde'B  App.,  72  Pa.  480,  488;  Fron- 
tenac  County  v.  Kingston,  80  IT.  C  Q. 
B.  684,  694 ;  Wurtele  v.  Lenghan,  1 
Que.  L.  61,  62. 

[b]  "Tlia  next  oldaat  definition  of 
the  term  action  Is  that  of  the  EhiBllsh 
common  law,  first  given  by  the  Mirror, 
and  adopted  by  Lord  Coke :  Action 
n'est  autre  chose  que  lolall  demande  de 
son  droit;  an  action  is  nothing  else 
than  the  lawful  demand  of  one's  right" 
Burrill  L.  D.  [cit  Mirror  c  2  4  1 :  Coke 
Litt.  285a;  2  Inst.  40].  See  also  Brad- 
laugh  V.  Clarke,  8  App.  Cas.  864,  361, 
1  ERC  667. 

a.  Bradford  v.  Southern  H.  Co.,  196 
U.  S.  243.  248,  26  SCt  55,  49  L.  ed.  178  ; 
Wilt  V.  Stlckney.  SO  F.  Cas.  No.  17.864, 
16  NatBankrReg  2S ;  MaglU  v.  Lyman, 
6  Conn.  69,  61 ;  Brewlngton  v.  Lowe,  1 
Ind.  21.  23.  48  AmD  349 ;  Eaton  v. 
Elliot,  28  Me.  436,  438  ;  Hobart  College 
v.  Fitshugh,  27  N.  Y.  130,  133;  Bank 
of  Commerce  v.  Rutland,  etc.,  R.  Co., 
10  HowPr  (N.  T.)  1.  9:  Peo.  v.  Sage, 
S  HowPr  (N.  y.)  68,  67;  Buraat  v. 


Albany  County,  26  Wend.  (N.  T.i  66, 
86 ;  Farrington  v.  Freeman,  2  Edw. 
(N.  T.)  572,  578. 

[a]  WmUar  daflnltioBa. — (1)  "The 
legal  demand  of  a  right"  <  Brldgton 
V.  Bennett,  28  Me.  420,  426)  ;  <2)  "a 
legal  demand  of  a  man's  right"  (Web- 
ster V.  County  Comrs..  68  Me.  27,  30). 

3.  Haley  v.  Eureka  County  Bank, 
21  Xev.  127,  13B,  26  P  64.  12  LRA 
815 ;  Bouvler  U  D.  [quot  Harger  v. 
Thomaa.  44  Pa.  128,  180,  84  AmD 
422]. 

[a]  A  similar  definition  is  "the 
legal  demand  of  one's  Just  rl^ts." 
Smith  V.  St.  Louis  Beef  Canning  Co.. 
14  Mo.  A.  632,  627. 

4.  Foot  V.  Edwards,  9  F.  Cas.  No. 
4,908,  8  Blatchf.  310;  Wynn  v.  Tal- 
lapoosa County  Bank,  168  Ala.  469. 
491,  63  S  228  ;  State  v.  Rowe,  69  Ark. 
642,  646,  66  SW  463  ;  Sanfonl  v.  San- 
ford,  28  Conn.  6,  22 ;  Bruce  v.  Fox,  1 
Dana  (Ky.)  447.  460  ;  Badger  v.  Oil- 
more,  37  N.  H.  467,  468;  Hlbemla  Nat. 
Bank  V.  Lacombe,  84  N.  T.  867,  S7i. 
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or  ri^ts;^  the  lawful  demand  of  one's  ri^ts 
k  the  form  given  by  law;*  a  demand  of  a 
right  in  a  oonrt  of  justice;^  the  lawful  demand  of 
one's  right  in  a  court  of  justice;"  the  legal  and 
formal  demand  of  one's  rights  from  another  per- 
son or  party,  made  and  insisted  on  in  a  court  of 
jaatiee;"  a  claim  made  before  a  tribunal;^"  an  as- 
sertion in  a  court  of  justice  of  a  right  given  by 
law;"  a  demand  or  legal  proceeding  in  a  court  of 
justice  to  secure  one's  rights;^'  the  prosecution  of 
some  demand  in  a  court  of  justice;^'  the  means 
by  which  men  litigate  with  each  other  the  means 
that  the  law  has  provided  to  put  the  cause  of 
action  into  effect;^"  the  formal  means  or  method 
of  pursuing  and  recovering  one's  right  in  a  cou^t 
of  justice;  the  rightful  method  or  obtaining  in 
court  what  is  due  to  any  one  the  prescribed  mode 
of  enforcing  a  right  in  the  proper  tribunal  a 
remedial  instrument  of  justice  whereby  redress  is 
obtained  for  any  wrong  committed  or  right  with- 
held;" a  proceeding  in  court,'"  whether  of  equity 


31  AmR  SIS;  Peo.  v.  Clarke,  10  ^art}. 
(N.  T.)  120,  150;  Peo.  v.  Colbome,  20 
HowPr  (N,  T.)  878,  380;  Jacobv  v. 
Shafer,  105  Pa.  610,  616  ;  Caldwell  v. 
Heitshu,  9  Watts  &  S.  (Pa.)  Bl,  63; 
In  re  Aenew,  24  Pa.  Co.  327.  334. 

6.  Bcheuint;  v.  State,  (Ala.)  69  S 
ICO.  161 ;  LiKhtfoot  V.  Orove.  6  Helsk. 
(Tenn.)  473,  477  ;  Deseret  Irr,  Co.  v. 
Uclntyre,  IS  Utah  398,  404,  52  P 
628. 

[al  A  BimllaT  dwflnltloa  la  "a  law- 
ful demand  of  a  man's  right"  Ken- 
nebec Water  Dtst  v.  WaterviUe,  96  Me. 
234,  260,  52  A  774  ;  Valentine  v.  Bos- 
ton, 20  Pick.  (Mass.)  201.  203:  Miller 
V.  Wiley,  16  U.  C.  C,  P.  629,  681. 

6.  Gvans  v.  Bvans,  106  Ind.  204, 
210,  5  N£)  24.  768 ;  Hall  v.  Decker,  48 
Me.  255. 

7.  State  v.  One  Bottle  of  Brandy, 
43  Vt.  297  298. 

8.  Wate'rhury  Blank  Book  Mfpr.  Co. 
V.  Hurlburt.  73  Conn.  716,  717,  49  A 
198  ;  Qlant  Powder  Co.  v.  OreROn  West- 
ern R.  Co.,  64  Or.  326,  327,  101  P  209, 
103  P  BOl  :  Taylor  v,  Kelly,  80  Pa.  96, 
98;  McBride's  App..  72  Pa.  480,  4SS ; 
Anderson  L.  D.  fquot  Bookwalter  v. 
Conrad.  16  Mont  464.  471,  39  P  673, 
851;  State  v.  Newell,  13  Mont  302, 
304,  34  P  281. 

9.  Black  L.  D.  [quot  Bookwalter  v. 
Conrad,  16  Mont  464,  471,  39  P  673. 
851 ;  State  v.  Newell,  13  Mont  302,  204, 
34  P  28;  Gibson  v.  Sidney,  60  Nebr. 
12.  14.  89  NW  814:  ^Ite  T.  Rio 
Grande  Western  B.  Qa^  S6  Utah  146, 
348.  71  P  59S]. 

[a]  BfanUar  OeflaMlAUb— (1)  "The 
formal  d«nand  of  one's  rigM,  trom  an- 
other pawn  or  party,  made  and  In- 
sisted on  In  a  court  of  Jurtlce"  (Bouvler 
I*.  D.  [quot  Cltlwns  St.  R  Co.  v.  Shep- 
herd. 89  Ind.  A.  418.  62  NE  800.  804 ; 
Plttsbursr.  etc,  R.  Co.  v.  BmuIs,  64  Oh. 
St  26,  29,  69  NB  746:  State  v.  Schom- 
ber,  28  Wash.  678.  676,  68  P  221]); 
(2)  "the  formal *demand  of  one's  right 
from  or  upon  another  made  In  a  court 
of  Justice''  (In  re  Oliver,  77  Oh.  St. 
474.  479,  83  NB  796). 

la  Eaton  V.  Elliot.  28  Me.  436,  438  ; 
Webster  D.  [quot  Jacoby  v.  Shafer,  106 
Pa.  6ie,  616]. 

11.  Marshall  v.  Mansura,  116  La. 
743.  745,  41  8  66. 

12.  Hook  T.  McCune.  184  Pa.  292. 
296.  89  A  73. 

13.  Porter  v.  Rttch,  70  Conn.  236, 
259,  39  A  169,  39  LRA  363  ;  Rogers  v. 
Waggoner,  (Tex.  Civ.  A.)  149  SW  561, 
662. 

14.  Scheulng  v.  State,  (Ala.)  69  S 
160.  161 ;  Wynn  v.  Tallapoosa  County 
Bank,  168  Ala.  469.  491,  68  B  888  ;  Peo. 

Ojlbomei  80  HowFr  (X.  T.)  878. 
UO. 

16.  UcAndrews  v.  Chicago,  etc,  R. 
Co..  168  Fed.  8&«,  868.  89  CCA  646. 

16.  Bnrtlll  L.  D.  [quot  Patterson 
▼.  Ifnrray.  68  N.  G.  878,  879].  To  same 


effect  Worcester  D.  [quot  Marsh  v. 
Benson.  11  AbbPr  841.  19  HowPr  (N. 
T.)  415,  419  (rev  on  other  grounds 
34  N.  Y.  358)1. 

17.  Sanford  v.  Sanford,  28  Conn.  6. 
22 ;  Evans  v.  Evans,  106  Ind.  204.  210, 
6  NE  24,  768 ;  Badger  v.  Gllmore,  37 
N.  H.  467,  -468. 

[a]  mmUar  a«flnltloBS^(  1 )  "The 
form  given  by  law  for  the  recovery  of 
that  which  Is  due"  (Bouvier  U  I>, 
[quot  Harger  v.  Thomas,  44  Pa.  128, 
180,  84  AmD  422])  :  (2)  'the  method 
prescribed  by  different  statutes  or  by 
the  rules  and  practice  of  the  respec- 
tive courts,  tor  the  recovery  of  any 
debt  due,  or  of  an  equivalent  In  dam- 
ages for  any  Injury  sustained"  (1 
Sellon  Pr.  72  [quot  Durant  v.  Albany 
County.  26  Wend.  (N.  T.)  66.  861): 
(3)  "the  form  of  a  suit  given  by  law 
for  the  recovery  of  that  which  Is  one's 
due*'  (Wynn  v.  Tallapoosa  County 
Bank,  168  Ala.  469.  491.  63  S  228 ; 
Brewlngton  v.  Lowe,  1  Ind.  21,  23,  48 
AmD  349  :  Eaton  v.  Elliot  28  Me.  436. 
438 :  Haley  v.  Eureka  County  Bank, 
21  Nev.  127,  186,  26  P  64,  12  LRA 
816 ;  Peo.  v.  Colbome,  20  HowPr  (N, 
T.)  878.  380.  To  same  effect  Wilt  v. 
Stickney,  30  P.  Cas,  No.  17,854,  15 
NatBankrReg  23). 

18.  Webster  v.  County  Comra,  68 
Me.  87,  80. 

X9.  8  Blackstone  Comm.  8  [quot 
Durant  v.  Albany  County,  26  Wend. 
(N.  y.)  66,  S6n  Wlnfleld  Words  ft 
Phrases  [quot  Gibson  v.  Sidney,  60 
Nebr.  18, 14,  69  NW  8141. 

Fa]  A  stmnar  <Uflaltl<»  Is  "the  In- 
strument whereby  the  party  Injured 
obtains  redress  for  wrongs  committed 
against  him,  either  in  respect  to  his 
personal  contracts,  his  person  or  his 
property."  Sanford  v.  Sanford,  28 
Conn.  6,  22.  ' 

ao.  Box  V.  Chicago,  etc,  R.  Co.,  107 
Iowa  660,  666.  78  NW  694. 

VI.  Bartley^a  Xlst,  80  Pa.  Co.  461, 
462. 

aa.    Eaton  v.  Klltot  28  Mc  436,  488. 

83.  Webster  D.  [quot  Jacoby  v, 
Shafer,  105  Pa.  610,  616]. 

24.  Giant  Powder  Co.  t.  Oregon 
Western  R.  Co..  64  Or.  326,  827,  101 
P  209,  108  P  601.  See  also  Hobart 
College  T.  FltihuKh,  27  N.  Y.  130, 
133. 

26.  Scheuing  v.  State,  (Ala.)  69  S 
160,  161 ;  Rapalje  &  L.  L.  D.  [quot 
Wynn  V.  Tallapoosa  County  Bank,  168 
Ala.  469.  491,  63  8  888;  Plttsbunth, 
etc.,  R.  Co.  v.  BemfR^  64  Oh.  St  26, 
29,  69  NE  745]. 

26.  Clark  v.  Eddy,  10  Oh.  Deo.  (Re- 
print) 639,  643,  22  CUicLBul  63. 

ST.  Society  tor  Propaawtlna;  Gospel 
V.  Whitcomb,  8  N.  H.  827.  829. 

SB.  Black  L.  D.  [quot  White  v.  Rio 
Grande  Western  R.  Cc,  26  Utah  246, 
848,  71  P  698]. 


or  law;'^  a  suit  or  process  by  which  a  demand  is 
made  of  a  right,"  in  a  courf  of  justice a  proceed- 
ing at  law  to  enforce  a  private  right  or  to  redress 
a  private  wrong  a  civil  proceeding  taken  in  a 
court  of  law  to  enforce  a  right  ;^  a  judicial  pro- 
ceedii^  for  the  prevention  or  redress  of  a  wrong 
a  proceeding  by  one  party  against  another  to  try 
their  mutual  rights  an  ordinary  proceeding  in 
a  court  of  justice  by  which  one  party  prosecutes 
another  for  the  enforcement  or  protection  of  a 
right,  the  redress  or  prevention  of  a  wrong,  or  the 
punishment  of  a  public  offense;^  a  judicial  pro- 
ceeding which  will,  if  proseented  effectuaUy,  result 
in  a  judgment,^' 

Statutory  definitions.  In  a  nutaber  of  jurisdic- 
tions the  term  "action"  has  been  defined  by  stat- 
ute,^ and  usually  as  an  ordinary  proceeding  in  a 
court  of  justice  by  which  a  party  prosecutes  another 
party  for  the  enforcement  or  protection  of  a  right, 
the  redress  or  prevention  of  a  wrong,  or  the  punish- 
ment of  a  public  ofFense,"-  thus  in  express  terms 

89.  Wilier  V.  Shaver,  1  Thomps. 
*  C  (N.  T.)  884,  327. 
30.  See  cases  infra  notes  31-88. 
[a]  In  Ohio  the  code  "abolished  the 
distinctions  theretofore  existing  be- 
tween actions  at  law  and  suits  In 
equity  .  .  ,  but  It  nowhere  under- 
took to  define  an  action.  That  was  left 
to  the  cximmon  understanding  of  the 
profession."  Pittsburgh,  etc,  R.  Ca 
V.  BemlH,  64  Oh.  St.  26,  29,  69  NB 
745. 

SI.  State  V.  International  Harvester 
Co.,  79  Kan.  371,  376,  99  P  603;  Lan- 
nlng  V,  Gay,  70  Kan.  363,  864,  78  P 
810,  85  P  407;  Fullenwlder  v.  Ewlng, 
30  Kan.  15.  22,  1  P  300  ;  State  v.  Fa- 
brlck,  16  N.  D.  94.  96.  112  NW  74; 
State  V.  Rozum,  8  N.  D.  548,  554,  80 
NW  477  ;  Martin  v.  Hamage.  26  Okl. 
790,  792.  110  P  781.  38  LRANS  228; 
Maben  v.  Rosser.  24  Okl.  688.  598,  103 
P  674  ;  State  v.  Cram.  20  S.  D.  159.  160, 
106  NW  99;  Stevens  v.  Osgood,  18  S. 
D.  247,  249,  100  NW  161 ;  In  re  Welch. 
108  Wis.  387,  393,  84  NW  650 ;  Cornish 
v,  Milwaukee,  etc.,  R.  Co.,  60  Wis.  476, 
478,  19  NW  443.  In  substantially  the 
same  language  see  In  re  Joseph,  118 
Cal.  660.  661.  SO  P  768  ;  Smith  v. 
Westerfleld.  88  Cal.  374,  379,  26  P 
206;  Hutchinson  v.  Alnsworth,  73  Cal. 
452,  466,  15  P  82,  2  AmSR  823  ;  Tuba 
County  V.  North  America  Cons.  Oold 
Min.  Co.,  12  Cal.  A.  223,  226,  107  P 
189 ;  State  v.  Silver  Bow  Second  Ju- 
dicial Dlst  Ct,  89  Mont  134,  136,  101 
P  961 ;  State  v.  Lewis  County;  etc., 
Dlst  Ct,  88  Mont  188.  142,  82  P  789, 
8  Ann  Cas  762 ;  Keeffe  v.  Syracuse  Third 
Nat.  Bank,  177  N.  Y.  80l  810,  69  NEt 
598:  Peo.  v.  Elliott  172  N.  T.  146,  143, 
64  NE  887,  60  LRA  818  ;  Peo.  v.  Ameri- 
can I^an,-etc.,  Co.,  150  N.  T.  117,  123. 
44  NB  949:  Matter  of  Jetter,  78  N.  T. 
601.  605 ;  In  re  Atty»-Gen.,  22  App. 
Dlv.  285,  287.  47  NTS  883;  Harris  v. 
Weiss,  105  NTS  8 ;  McLean  v.  Jephson, 
13  NTS  834,  26  AbbNCas  40  [rev  on 
other  CTOunds  131  N.  T.  522,  30  NE 
572]  ;  Tate  v.  Powe,  64  N.  C.  644, 
646  ;  N.  C.  Revlsal  (1905)  |  347. 


[a]    Other  statutory  deflidtlotLS.^ 

(1)  ^'An  action  Is  merely  the  Judicial 
means  of  enforcing  a  rfgnt."  Mitchell 
V.  Georgia  R.  Co.,  68  Ga.  644,  847.  See 
also  Austell  v.  Swann,  74  Ga.  278,  289 ; 
George  v.  Gardner,  49  Ga.  441.  449. 
(2>  "An  ordinary  suit  In  a  court  of 
Justice,  by  which  one  party  prosecutes 
another  for  the  enforcement  or  protec- 
tion of  a  right  or  the  redress  or  pre- 
vention of  a  wrong."  Arnedo  v. 
Llorente.  18  Phfllnplne  257,  271.  (3) 
"A  civil  proceeding  commenced  by 
writ,  or  in  such  other  manner  as  may- 
be prescribed  by  Rules  of  Court  * 
Hamlyn  v.  Betteley.  6  Q.  B.  D.  68,  66  ; 
Hill  V.  Heam,  28  >r.  a  26,  27 ;  Whit- 
ing v.  Hovey,  12  Ont  A.  119,  131. 
See  also  Bergman  v.  Smith.  11  Man. 
864.  866. 
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including  both  civil  and  criminal  actions,''  and  by 
constraction  both  those  of  a  legal  and  those  of  an 
equitable  nature." 

Application  and  BCop«  of  term.  The  term  "ac- 
tion" is  used  in  different  senses,"  and  in  particular 
cases  its  proper  meaning  and  application  frequently 
depend  upon  the  construction  of  a  constitutional 
or  statutory  provision,"  which  may  give  it  a  mean- 
ing different  from  that  when  used  in  a  strict  techni- 
cal sense.''  It  is  a  generic  term,"  and,  in  the 
absence  of  any  restrictive  words,'®  has  a  broad  and 
comprehensive  application and  is  said  -  to  mean. 

aa.  In  re  JoMph,  118  Oal.  660,  663, 
60  P  768  ;  State  v.  International  Har- 
veBter  Co.,  79  Kan.  871,  376,  9»  P  603 ; 
Peo.  V.  Elliott,  172  N.  T.  146,  148,  64 
KB  837,  60  LRA  318  :  State  v.  Rozum, 
8  N.  D.  548,  654,  80  NW  477. 

33.  Lux  V.  Haggln,  69  Cal.  265,  267, 
4  P  819,  10  P  674  :  Corson  v.  Bail,  47 
Barb.  (N.  T.)  462,  458;  Tate  v.  Powe, 
64  N.  C.  644.  646. 

[a]  Under  tbe  OOAM  (1)  which 
abolish  the  distinction  between  actions 
at  law  and  suits  in  equity  and  provide 
for  a  Bingle  form  of  action,  the  word 
"action"  "tAust  be  deemed  to  Include  all 
civil  actions.  Including  therein  not  only 
such  aa  were  formerly  actions  at  law, 
but  also  .such  as  were  formerly  suits 
In  equity."  Corson  v.  BalK  47  Barb. 
(N.  Y.)  452,  453.  (2)  "Throughout 
the  code  suits  in  equity  are  called  'ac- 
tions.' "  Lux  V.  Hagr^n,  89  Cal.  255, 
267,  4  P  819,  10  P  674.  (3)  "This 
definition  [of  the  code]  embraces  suits 
In  equity  for  relief,  as  well  as  actions 
at  law.'^  Tate  v.  Powe,  64  N.  C.  644, 
«4«. 

M.  MuIcahT  V.  Muleahy,  84  Conn. 
6E9.  688,  81  A  242;  Boston  t.  Turner, 
201  Mass.  190,  196,  87  NB  634 ;  Tracy 
V.  Scott,  18  N.  I>.  677.  680.  101  NW 
905  :  Pittabureh.  etc.,  R.  Co.  v.  Bemls. 
64  Oh.  St  26,  29,  69  NB  746:  In  r« 
Salem  Tp.  Road.  108  Pa.  360,  264. 

"A  term  which  is  used  so  often  must 
insensibly  acquire  some  variations  of 
meaning.  Thus  action,  in  Its  broadest 
sense.  Includes  all  the  various  proceed- 
ings ordinarily  allowed  In  courts  of 
Justice ;  more  narrowly,  and  aa  opposed 
to  prosecution,  it  includes  the  modes 
allowed  to  Individuals  for  enforcement 
of  civil  rights  or  redress  of  private 
wrongs,  excludliiir  proceedlngrs  insti- 
tuted by  the  government  for  the  pun- 
ishment of  offenses;  or,  as  opposed  to 
suit,  it  means  an  ordinary  proceeding 
according  to  the  course  of  courts  of 
law,  excluding  resort  to  equity  or  to 
remedies  of  equitable  cognisance." 
Abbott  I*  D.  [quot  Pittsburgh,  etc.,  R. 
Co.  V.  Bemls,  64  Oh.  St  26.  89,  69  NB 
745]. 

"This  Is  a  word  which  has  been  em- 
ployed In  a  strict  technical  sense,  but 
we  have  repeatedly  said  of  It  when 
used,  as  here,  in  statutes  cegulating 
Judicial  procedure,  that  it  might  well 
be  used  In  a  nxore  general  and  com- 
prehensive sense,  embracing  all  pro- 
ceedings In  a  court  of  Justice  for  the 
purpose  of  obtaining  such  redress  as 
the  law  provides."  Muleahy  v.  Mul- 
eahy. 84  Conn.  669,  668,  81  A  242. 
S9.  Cal. — Santa  Rosa  v.  Fountain 

1188, 


Water  Co.,  188  CaL  679.  71  P 
1188. 

Conn. — Mutcahy  v.  Muleahy,  84 
Conn.  669.  663,  81  A  243. 

Mass. — 'Valentine  v.  Bostm.  20  Pick. 
201,  203. 

Mich. — Coataworth  v.  Barr,  11  Mich. 
199,  200. 

Mlaa — Delta,  etc..  Land  Co.  v. 
Adams,  93  Miss.  340,  360,  48  3  190 
(where  It  Is  said  that  "the  word  'ac- 
tion' must  be  so  construed  as  to  work 
out  what  appears  clearly  to  have  been 
the  purpose  of  the  legislature"). 

VL— -Kimball  V.  Baxter,  17  Vt  628, 
881. 

Va. — Dawes  v.  New  York,  etc.,  R. 
Co.,  98  Va.  733,  784,  82  SB  778. 

Wash. — SUtfl  V.  Schomber,  28  Wash. 
»f8,  B76,  68  P  821. 


Wis. — Jackman's  Will  Case,  27  Wis. 
409,  412. 

Eng. — Bradlaugh  v.  Clarke,  8  App. 
Cas.  364,  361,  1  BRC  667  ;  Atty.-Oen. 
V.  Bradlaugh,  14  Q.  B.  I>.  667,  687. 

[a]  niuatratlOM.— ( 1  >  "As  used 
in  the  statute  of  limitation,  the  term 
se^ns  sufflciently  comprehensive  to  in- 
clude any  and  all  proceedings  necessary 
to  be  taken  In  a  court  of  Justice  In 
order  to  fix  a  right  given  either  by 
statute  or  substantive  law."  Rogers  v. 
Waggoner,  (Tex.  Civ.  A.)  149  SW  661, 
563  (holding  that  wlthtn  the  applica- 
tion of  the  statute  of  limitations  a 
motion  or  application  to  correct  a 
Judgment  Is  to  be  regarded  as  an  ac- 
tion). (2)  In  a  statute  of  limitations 
In  regard  to  "actions  against  the  sure- 
tlee  of  executors,  administrators  or 
guardians,"  it  has  been  said  that  "the 
word  actions  can  not  be  construed  In 
any  technical  semie,"  and  will  include 
a  statutory  proceeding  for  execution 
against  the  sureties  which  Is  In  the 
nature  of  "a  substitute  for  a  suit  on 
the  bond."  Martin  v.  Tally,  72. Ala. 
28,  81.  (3)  As  used  In  a  remedial 
statute  making  admlsalhle  certain 
classes  of  evidence  In  "actions  by  or 
against  the  representatives  ot  de- 
ceased persona,"  tbe  word  "actions" 
will  be  given  a  construction  more  gen- 
eral and  comprehensive  than  Us  strict 
technical  meaning,  so  as  to  Include  an 
application  by  an  heir  for  a  correction 
of  an  Inventory  flled  by  an  executor. 
Muleahy  v.  Muleahy,  84  Conn.  669.  663, 
81  A  342.  (4)  The  word  "action?.'' 
aa  used  in  a  statute  allowing  a  prua- 
ecuting  attorney  a  certain  fee  "for 
hia  services  In  all  actions  jvhlch  It  is 
or  shall  be  made  his  duty  by  law  to 
prosecute  or  defend,"  has  been  con- 
strued "to  mean  suits  in  court  upon 
which  Judgments  may  be  rendered ;  It 
does  not  Include  preliminary  examina- 
tions before  a  committing  magistrate." 
Hill  V,  Butler  County,  196  Mo.  611,  517. 
94  SW  618. 

fb]  "Aotlons  lieraafter  bnmffht.'' 
— A^  used  in  a  statute  which  creates 
a  new  right  and  a  new  duty,  tbe  words 
"In  all  I  actions  hereafter  brought"  will 
be  construed  as  referring  to  causes 
of  action  arising  after  the  passage  of 
the  act,  and  not  merely  to  actions  bo 
commenced.  Wlnfree  v.  Northern  Pac. 
R.  Co.,  164  Fed.  698,  699  [aff  173  Fed. 
66,  97  CCA  392]. 

ae.  Muleahy  V.  Muleahy,  84  Conn. 
659,  868,  81  A  242;  Valenttaie  v.  Bos- 
ton, 80  Pick.  (Mass.)  201,  203.  See 
also  cases  supra  note  85. 

37.  Bradlaugh  v.  Clarke,  8  App. 
Cas.  864.  361,  1  BRC  687  (where  Tt 
Is  said  that  "the  word  *action'  is  a 
generic  term,  inclusive.  In  Its  proper 
legal  sense,  of  suits  by  the  Crown"). 

38.  In  re  Adler,  171  Mich.  263.  264, 
136  NW  1120  (where  the  court  said: 
"Had  the  legislature  not  Intended  tbe 
word  'actions'  to  be  used  In  its  broad 
sense,  it  would  have  doubtless  used 
some  other  word  to  restrict  ita  mean- 
ing, such  as  'civil  actions'  or  'actions 
for  damages'"). 

39.  Olbson  v.  Sidney,  60  Nebr.  12, 
14,  69  NW  314 ;  Durant  v.  Albany 
County,  26  Wend.  (N.  Y.)  66,  86. 

"The  term  'action'  is  a  comprehen- 
sive one,  and  is  applicable  to  almost 
any  proceeding  In  a  court  of  Justice 
by  which  an  individual  pursues  that 
remedy  which  the  law  affords  him." 


any  legal  proceeding  in  a  court  for  the  en- 
forcement of  a  right;***  any  proceeding  for  the 
purpose  of  obtainii^  such  remedy  as  the  law 
aUowa;*^  any  judicial  proceeding  which,  conducted 
to  a  termination,  will  result  in  a  judgment.*' 
It  is,  however,  sometimes  used  in  a  more  re- 
stricted sensa"  While  it  is  said  to  be  more 
properly  applicable  only  to  legal  proceedings,** 
and  is  sometimes  used  as  excluding  pro- 
ceedings in  eqnity,"  it  is  frequently  applied  to 
suits  in  equity  as  well  as  to  actions  at  law;*" 
and  while  it  is  ordinarily    restricted  to  pro- 

1  SncPI&Pr  110  [quot  Olbson  t.  Sid- 
ney, 60  Nebr,  12.  14.  «9  NW  814].  "All 
the  definitions  most  familiar  to  law- 
yers give  great  latitude  to  the  word." 
Durant  v,  Albany  County,  88  Wend. 
(N.  Y.)  66.  86. 

4a  Brand  v.  Brand,  258  III.  184, 
140.  96  NE  918  [clt  Cyc], 

"In  a  quite  common  eense,  action 
includes  all  the  formal  proceedings 
in  a  court  of  Justice,  attendant  upon 
the  demand  of  a  right  made  by  one 
person  or  party  of  another  In  such 
court,  Including  an  adjudication  upon 
the  right,  audits  enforcement  or  de- 
nial by  the  court."  Bouvier  L.  D 
[quot  Martin  v.  Tally,  72  Ala.«23,  31; 
State  v.  Schomber,  28  Wash.  678,  675, 
63  P  221].  "It  Includes  all  the  formal 
proceedings  prescribed  by  law  for 
adjudicating  and  enforcing  a  right,  or 
denying  an  unfounded  claim  or 
demand."  Jacoby  v.  Sbafer,  106  Fa. 
810,  «I6. 

41.  Anderson  L.  D.  [quot  Book- 
waiter  V.  Conrad,  16  Mont  464,  471, 
89  P  673.  861;  State  v.  Newell.  13 
Mont.  808,  804.  84  P  28].  To  same 
effect  In  re  O'Brien,  78  C<mn.  48,  69, 
88  A  777. 

"Zn  a  general  sense  the  word  te- 
tlon*  means  the  lawful  demand  of 
one's  right  in  a  court  of  Justice:  and 
in  this  aense  it  may  be  said  to  In- 
clude any  proceeding  in  such  a  court 
for  the  purpose  of  obtaining  such 
redress  as  the  law  provides."  water- 
bury  Blank  Book  Mfg.  Co.  v.  Hurl- 
burt,  73  Conn.  716.  717,  49  A  198. 
In  a  "general  and  comprehensive 
sense"  It  embraces  "all  proceedings 
in  a  court  of  Justice  for  the  purpose 
of  obtaining  such  redress  as  the  law 
provides."  Muleahy  v.  Muleahy.  84 
Conn.  659,  663.  81  A  242. 

43.  Berry  v.  Berry,  147  Ind.  176. 
179.  46  NB  470;  Gibson  v.  Sidney,  60 
Nebr.  12,  14,  69  NW  314;  Peo.  v.  Col- 
bome.  20  HowPr  (N.  Y.)  378.  881; 
Peo.  v.  Rensselaer  County  Judge.  13 
HowPr   (N.  Y.)   898.  400. 

43.  Valentine  v.  Boston,  20  Pick. 
(Mass.)  201,  208.  In  construing  a 
particular  statute  the  court  said :  **  'An 
action'  is  defined  to  be  'a  lawful  de- 
mand of  a  man's  right.'  .  .  This 
may  be  a  good  general  definition;  but 
it  comprehends  more  than  was  meant 
by  the  word  In  this  section.  It  Is 
unquestionably  here  used  with  some 
limitations."     Valentine   t.  Boston, 

'"S*^  Mahar  v.^O*Bara.  9  HI.  424. 
439;  McPlke  itePlke.  10  III.  A.  832. 
333;  Real  Bst  Loan  Co.  Moles- 
, worth,  8  Han.  118,  188. 

48.  111. — Mahar  v.  CHara,  9  111. 
424,  429;  Clokey  v.  Loan,  etc.  Assoc.. 
120  111.  A.  214.  817. 

N.  Y. — Didler  v.  Davison,  10  Paige 
616,  517. 

R.  I. — Stone  V.  Corcoran,  17  R.  I. 
769,  760,  24  A  781. 

Va. — ^Dawes  v.  New  York,  etc.,  R. 
Cto^9«  Va.  738,  784,  32  SB  778. 

W.  Va. — Mynee  v.  Mynes,  47  W.  Va. 
681.  694,  35  SB  036. 

Man. — Real  Bst.  Loan  Co.  V.  Molea- 
worth,  3  Man.  116,  188. 

"The  word  'action'  has  a  legal  sig- 
nlflcatlon,  and  does  not  apply  to  a 
suit  or  proceeding  In  equity.'*  Mynes 
V.  Mynes,  47  W.  Va.  681.  684,  86  SB 
986. 

48.   n.  8. — Thompson  v.  Hubbard, 
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ceedings  of  a  civil  nature,*^  in  a  broad  sense  it  is 
applicable  to  criminal  as  well  as  civil  proceedings.*^ 
In  a  broad  sense  it  also  includes  special  proceed- 
ings/"' and  in  some  jurisdictions  there  are  statutory 
provisions  to  the  effect  that  it  may  be  so  construed 
when  necessary;''*'  but  properly  it  is  used  in  con- 
tradistinction U>f*^  and  does  not  inelnde,  special 
proceedings.^ 

Essential  elements  and  characteristics.  It  has 
been  said  that  every  action,  however  complicated, 
or  however  simple,  must  contain  these  essential  ele- 
ments: A  primary  right  possessed  by  plaintiff;  and 
a  corresponding  primary  duty  devolving  upon  defend- 
ant; a  delict  or  wrong  done  by  defendant  which  con- 
sisted in  a  breach  of  such  primary  right  and.  duty ;  a 
remedial  right  in  favor  of  plaintiff,  and  a  remedial 
duty  resting  on  defendant  springing  from  this  de- 
lict ;  and  finally  the  remedy  or  relief  itself.^  The 
vital  idea  of  an  action  is  a  proceeding  on  the  part 
of  one  person,  as  actor,  against  another,  for  the 
infringement  of  some  right  of  the  first,  before  a 
eonrt  of  jastice,  in  the  manner  prescribed  by  the 
court  or  the  lav."  Bracton  charaeterizes  an  action 


131  y.  S.  123,  lEO,  ft  set  710,  S3  L.  ed. 
7<;  Lamson  v.  Hutchlngs,  118  Fed. 
!21,  323,  55  CCA  245:  Central  Pac.  B. 
Co.  V.  Dyer,  5  P.  Caa.  No.  2,552,  1 
Sawy.  641. 

Cal. — Lux  V.  Hageln,  69  Cal.  25S, 
267,  4  P  919,  10  P  674:  Smith  v.  Rich- 
mond. 19  Cal.  476,  481. 

Hawaii. — Mokual  v.  Kapunlal,  6 
Haw^i  160,  161. 

III. — Brand  v.  Brand,  262  111.  134, 
139,  96  NE  918. 

Hlcb.— Coataworth  t.  Barr,  11  Uich. 
199,  200:  Scott  V.  Smart,  1  Uloh.  296. 
297. 

Minn. — Humphrey  v.  Carpenter,  39 
Hlnn.  115,  116,  89  NW  67. 

Mlas. — Delta,  etc..  Land  Co.  v.  Ad- 
ams, 93  MlBfl.  340,  360,  48  S  190. 

N.  T. — Corson  v.  Ball,  47  Barb.  462, 
453;  Durant  v.  Albany  County,  26 
Wend.  68,  86. 

N.  C.— Tate  T.  Powe,  64  N.  C  644, 
«4e. 

Or. — Tillamook  County  v.  Wllaon 
River  Road  Co.,  49  Or.  SOS,  812.  89 

P  958 

Pa.— Hook  V.  McCune,  184  Pa.  292, 
295.  39  A  72. 

R.  I. — ^Warren  V.  Providence  Tool 
Co^  19  R.  I.  656,  667,  36  A  1041. 

Bng;. — Harrop  ORsett.  [1896]  1 
Ch.  626,  627. 

"The  word  *actlon*  means  an  action 
either  at  law  or  in  equity."  Thomp- 
son V.  Hubbard,  131  U.  S.  123,  160,  9 
set  710,  83  L  ed.  76.  As  used  In  a 
statute  relating  to  arbitration  it  has 
been  said  to  include  "all  proceedinse, 
either  at  law  or  in  chancery,  except 
those  which  are  of  a  criminal  nature." 
Richards  v.  Holt,  61  Iowa  629,  532,  16 
NW  595. 

47.  Peo.  V.  Oreen,  1  Ida.  235,  238; 
Calkins  v.  State.  14  Oh.  St.  222,  233; 
Atty.-Gcn.  v.  Bradlaugh,  14"  Q.  B.  D. 
S67,  687:  Grant  v.  Thompson,  18  Cox 
C.  C.  100,  103;  Reg.  v.  Beemer,  16  Ont. 
266,  272.  See  also  Cannon  v.  Phillips, 
2  Sneed  (Tenn.)  185,  ISO;  State  v. 
Schomber.  23  Wash.  573.  576.  63  P 
221  (holding  that  while  the  term 
"action"  Is  comprehensive  enough  to 
Include  both  civil  and  criminal  ac- 
tions, it  was,  as  used  in  the  par- 
ticular case,  applicable  only  to  civil 
actions). 

"It  Is  true  that  .  .  .  writers 
describe  'actions,'  aa  divided  Into 
criminal  or  ^vll;  and  It  may  formerly 
have  been  used  In  Its  moat  general 
sense,  embracing  criminal  prosecu- 
tions and  civil  suits;  but  such  Is  not 
the  more  modem  use  of  the  term. 
Criminal  actions  arie  called  In  the 
constitution  'prosecutions,'  and  our 
laws  provide  olvll  remedies  by  ac- 
tion." Calkins  V.  State,  14  Oh.  St. 
266,  291,    "A  criminal  proecoutton. 


although  instituted  by  an  individual. 
Is  not  in  any  sense  an  action  between 
the  person  instituting  It  and  the 
prisoner.  It  Is  not  an  action  at  all." 
Harger  v.  Thomas,  44  Fa.  128,  ISO,  84 
AmD  422. 

48.  U.  S.— Caha  v.  V.  S.,  162  U.  S. 
211,  214,  14  set  613,  38  L.  ed.  415. 

Kan. — State  v.  International  Har- 
vester Co.,  79  Kan,  371,  876,  99  P  603. 

Mich.— In  re  Adler,  171  Mich.  26S, 
264.  136  NW  1120. 

N.  J. — ^Weeks  v.  Forman,  16  N.  J. 
L.  237.  243. 

N.  D. — State  v.  Rozum.  8  N.  D.  648, 
564.  80  NW  477. 

Or.— State  v.  Carr,  6  Or.  133,  136. 

"It  will  be  seen  that  civil  and  crim- 
inal actions  are  included  within  the 
definition  of  the  term  'action.'  In  one 
Instance  the  demand  Is  made  to  the 
court  by  the  individual  for  an  In- 
fringement of  a  private  right.  In 
the  other  the  demand  Is  made  to  the 
court  by  the  sovereign  for  the  re- 
dress of  a  public  Injury."  State  v. 
Schomber,  2^  Wash.  673,  575.  63  P 
221  (holding,  however,  that  under  the 
statute  in  question  only  civil  actions 
were  included), 

Vader  statutory  aeflnltions  see 
cases  supra  note  31. 

«.  Drake  v,  Barry,  73  Mlsc,  391, 
392,  161  NTS  39. 

BOu  In  re  Joseph,  118  Cal.  660.  661, 
60  P  768;  Gwlnn  v.  Melvln,  9  Ida. 
202.  209,  72  P  960,  108  AmSR  119.  2 
AnnCas  770;  Qee  v.  Torrey,  77  Hun 
23,  26.  28  NTS  239. 

61.    See  cases  Infra  note  52. 

63.  Santa  Rosa  v.  Fountain  Water 
Co.,  138  Cal.  579,  71  P  1123.  1136;  Peo. 
v.  American  L.  &  T.  Co..  160  N,  T. 
117,  128,  44  NE  949;  Cornish  v.  Mil- 
waukee, etc.,  R.  Co.,  60  Wis,  476,  478, 
19  NW  443. 

63.  Fomeroy  Code  Rem.  •(4th  ed) 
B  347;  Pomeroy  Rem.  &  Rem.  RiRhts 
i  453  [both  quot  Occidental  Cons. 
Mln.  Co.  v.  Comatock  Tunnel  Co.,  Ill 
Fed.  135,  137;  Wtldman  v.  Wlldman, 
70  Conn.  700,  707,  41  A  1;  Bruner  v. 
Martin,  76  Kan.  862.  865.  93  P  165, 
123  AmSR  172,  14  LRANS  775,  14 
AnnCas  39;  Laweon  v.  Tripp.  34  Utah 
28.  85,  96  P  620;  Casady  v.  Casady, 
31  Utah  394.  88  P  32], 

6^  Bouvler  L,  D.  [quot  Jones  v. 
Leadvllle  Bank,  10  Colo.  464,  479,  17 
F  272;  Clough  v.  Clougb,  10  Colo.  A. 
433,  51  P  613,  616]. 

65.  Wynn  v.  Tallapoosa  County 
Bank,  168  Ala.  469,  491,  63  S  228. 

"BractOT,  I  think,  embodies  the 
whole  Idea  of  an  action  much  better, 
in  the  Lbtln  expression,  'trlnus  actus, 
trlum  personarum,'  which  seems  to 
Include  not  only  the  act  of  a  plain- 
tlA  who  makes  a  lawful  demand,  and 


as  the  act  of  three  parties,  plaintiff,  defendant,  and 
the  court" — actor,  reus,  and  judex;"*  and  it  has 
been  said  that  the  definition  of  an  action,  as  the 
prosecution  of  some  demand  in  a  court  of  jnstice,"' 
requires  two  parties,  one  who  prosecutes,  the  de- 
mand, and  the  other  against  whom  the  demand  is 
prosecuted,'^  and  that  it  was  not  intended  to  in- 
clude proceedings  or  actions  in  rem,  nor  proceed- 
ings in  the  nature  of  an  inquest  of  office,  and 
other  like  proceedings;"^  but  on  the  other  hand  it 
is  said  that  while  ordinarily  the  case,  it  is  not  uni- 
versally true  that  there  must  be  both  actor  and 
reus;"**  that  an  action  is  a  lawful  demand  of  one's 
rigbt,"^  and  that  such  demand  may  be  made  judi- 
cially in  an  ex  parte  proceeding  or  application;*' 
and  that  an  action  may  be  against  the  person,  or 
against  the  property,  or  both."'  The  term  "action" 
is,  however,  restricted  to  proceedings  in  a  court  of 
justice,**  and  does  not  include  nonjudicial  proceed- 
ings,*" although  they  are  before  a  court,  as  in  cases 
where  the  court  does  not  act  in  a  judicial  capacity.** 
It  has  also  been  held  that  a  proceeding  in  court 
cannot  be  regar.ded  as  an  action  unless  the  coart 

the  act  of  a  defendant.  In  opposi- 
tion; but  also,  the  act  of  a  court  in 
passing  Judgment  between  the  par- 
ties. This  Is  full  and  comprehensive, 
and  I  think,  best  expresses  our  notion 
of  a  legal  action,  in  the  ordinary  un- 
derstanding of  the  terra."  Peo.  v. 
Colborne,  20  HowPr  (N.  Y.)  378,  380. 

56.  Hundley  v.  Lincoln  Park 
Comrs.,  67  III.  669.  563;  Plat  v.  Alla^ 
way,  2  Bibb  (Ky.)  554,  656;  Johnston 
v.  Com.,  1  Bibb  (Ky.)  598,  699. 

67.  Porter  v.  Ritch,  70  Conn.  865, 
259,  39  A  169,  39  LRA  36S.  See  also 
cases  supra  note  13. 

68.  Porter  v,  Ritch.  70  Conn.  ,235. 
259,  39  A  169,  39  LRA  353,  To  same 
effect  Jones  v.  Leadvllle  Bank,  10 
Colo.  464,  479,  17  P  272. 

6».  Porter  v.  Ritch,  70  Conn.  885, 
259,  39  A  169,  39  LRA  368. 

60.  Bruce  v.  Fox.  1  Dana  (Ky,) 
447,  450  (where  the  court  said:  "In 
defining  a  suit  In  court.  It  is  generally 
said  that  there  is  'actor,  reus  and 
Judex;'  and  generally  this  Is  true. 
But  it  is  not  universally  true,  that 
there  can  be  no  Judgment,  or  Judicial 
order,  without  both  actor  and  reus. 
'An  action  Is  a  lawful  demand  of 
one's  right'  .  ,  .  and  such  a  de- 
mand may  be  made  Judicially  in  an 
ex  parte  proceeding  or  application). 

61.  State  v.  Rowe,  69  Ark.  642.  646, 
65  SW  463:  Bruce  v.  Pox,  1  Dana  (Ky.) 
447,  460.   See  also  cases  supra  note  4. 

68.  State  v.  Rowe,  69  Ark.  642,  646, 
65  SW  468;  Bruce  v.  Fox,  1  Dana 
(Ky.)  447.  460.  But  see  Jones  v. 
Leadvllle  BaiUi,  10  Colo.  464,  479,  17 
P  272, 

63.  George  v.  Gardner,  49  Ga,  441, 

449. 

64.  Golcher  v.  Brisbln.  20  .Minn. 
453;  Helena  First  Nat,  Bank  v.  Rob- 
erts, 9  Mont.  323,  340,  23  P  718;  Pat- 
terson V.  Murray,  53  K  C.  278,  280; 
Herald,  etc..  Assoc.  v.  Clere  Clothing 
Co.,  86  Vt.  141,  147,  84  A  23. 

65.  Golcher  V.  Brisbln,  20  Minn. 
453;  Herald,  etc..  Assoc.  v,  Clere 
Clothing  Co.,  86  Vt.  141,  147,  «4  A  23. 

[a]  lUnsiratlons. — <l)  The  term 
"action"  does  not  include  a  proceed- 
ing to  foreclose  a  mortgage  by  ad- 
vertisement (Golcher  v,  Brisbln,  20 
Minn.  453;  Stevens  v.  Osgood,  18  S,  D. 
247,  249,  100  NW  161);  or  (2)  acta 
done  by  a  notary  public,  as  In  taking 
and  certifying  an  acknowledgment  to 
a  deed  (Helena  First  Nat.  Bank  v. 
Roberts.  9  Uont  32S,  S40,  28  P  718). 

66.  Patterson  v.  Murray,  63  N,  C. 
278  '  280 

[a]  xunstratlotts.— (1)  A  statu- 
tory proceeding  before  a  county  court 
to  contest  an  election  Is  not  an  action, 
as  the  court  does  not  act  Judicially, 
but  In  an  executive  oc  legislative  ca- 
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jitaaterial." 
w-v  hivtt  said  that 
'  „  I-  ht  ikttae  one  of 
"    V""'»"*^  *»y  t^fi  usual 
■  .vwn?  rigbts  in  a 

"""  it4»        (x'iuted  out  that 
interpre- 

'  t  if  ipw*"''  action's,  in  which 
■  '^wtnJinif  to  the  course  of  the 
''^aftion  is  but  the  legal 
'.rirhflot  regard  to  the  form  of 
„„pf,  that  right  may  be  en- 
^  «id  that  the  technical  legal 
is  the  judgment,"  and 
-^•^.'*  a  suit  till  judgment  is 
. ' «.  but  not  after;"  but  this 


does  not  seem  to  be  in  accordance  with  the 
modern  definition  and  understanding  of  the  vord 
"action.'"' 

Other  terms  compared  and  dirtingniiibfid.  The 

term  "action"  has  been  used  as  synonymous  with 


the  terms  "ease,' 


'  cause. 


'controversy. 


and  "proceeding  at  law.""  It  is  also  sometimes 
used  in  the  sense  of,*^  but  is  properly  distinguish- 
able from,  "cause  of  action."*'  It  is  also  distin- 
guished from  * '  complaint,  "*•  "  right  of  action,  *  and 
"remedy.""  While  sometimes  distingoisbed  from 
the  term  "suit,"**  upon  the  ground  that  it  is  more 
properly  applicable  to  proceedings  at  law,^  and 
' '  suit ' '  to  proceedings  in  equity,"*  or  as  being  less 
broad  and  comprehensive  than  "suit,"**  the  terms 
"action"  and  "suit"  are  frequently  used  as  synony- 
mous." While  in  a  broad  sense  it  may  include  a  spe- 
cial proceeding,"  it  is  not  synonymous  with,"'  but  is 
ordinarily  used  in  eontradistinction  to,  that  term." 


-    -r«y,  63  N. 
.w.  of  a  county 
,1*  office  o( 
,    Mxd  appoint- 
.V  supposed  va-. 
,^■^11.   Being  an 
t  judicial  act. 
J.  Marsh.  (Ky.) 

..v.Lctiioora  Electric 
ti  .  253.  3S  SW 

,         In  construing 
(  [hat  If  an  action 

;  .    hiH  th«  time  lim- 

•jl  judgment  Is  ren- 
ohittitlfT   upon  some 
,      VvivHuK  his  right  of 
■t'»,»iv^*   tcUoii  lie  brought 

>it*  Ik  ^vu^  ihwiwifttr,  said:  "An 
,-1  i,'»i;um*)ivvil  in  ii  Court  having 
ik^TtMUtctlon  t*J  i-iiUTi;iiii  It  is  no 
..■1  ill  Ihc  ^•-■i'--"-       the  statute"). 
.  vNw  V.   Hudge.  50  Qa.  262, 

\  (Wk^rv  oourl  said:     "A  suit 

k  LV^urt  having  no  jurisdiction  la 
,  ,viH  At  all:  It  Ih  Blmply  a  nullity"). 
8^    litttfburv,  etc.,  R-  f "  v.  Bemis, 
Th.  SL  »«.  »,  69  Ni:  7  15  (where 
,OUrt   In  a  case  imulvlng  this 
•lion  tmld;    "We  are  of  opinion 
th»  ontlra  position  of  counsel 
'  •<   upon  a  misconception  of  the 
.,.1-1  of  the  term  'action.'    It  lies 
,  H,,ii<iiiiiK  that.  In  order  to  con- 
I  ,,T.'  )i  iiroi-KeilinjEf  in  b  court  'an 
null,'  thb  court  must  be  competent 
,    i  l  ludk-ate  the  rights  of  the  par- 
,  .Old  render  a  flnal  Judgment  de- 
,  I  iuiii[ii(f  MUch  rights.    .    .    .    In  no 
I   ^<   lidok,  and  in  no  reported  case 
.  I.  il  [ti  uti  save  Sweet  v.  Chattanooga 
I  i.rlrlc  Light  Co.,  97  Tenn.  252,  36 
.;\V  l(i!io,  la  there  any  statement  or 
iiiiliiiatlun  that  the  question  of  the 
nil  i^>ill('liun  of  the  court  has  any  po- 
ll iii'V  whatever  In  determining  what 
t;.,  or  what  Is  not,  an  action"), 
ee.    rutterson  T.  Murray,  53  N.  C. 
27<J.   Bee  also  Hyatt  V.  Seeley,  11 
N    v.. 52.  56. 

VO.  Brldgton  v.  Bennett,  23  Me. 
I  Id,  425.  In  construing  the  term 
";ti.tlun,"  as  used  in  a  particular  stat- 
iiio,  It  has  been  held  that  it  "was 
liiiciided  to  Embrace  civil  proceedings, 
wtiutever  their  form,  as  well  as  ac- 
iloTin  technically,  so  callcud."  Taylor 
V.  Kully,  80  Pa.  95,  98;  McBride'a 
Api>.,  72  Pa.  480,  483. 

n.  Brldgton  v.  Bennett,  23  Me. 
420,  425.  To  same  effect  Boston  v. 
Turner,  201  Mass.  190.  196,  87  NE  634; 
and  oases  supra  note  Z. 

n.   Brldgton  v,  Bennett,  23  Me. 
42fi.    To  same  effect  Boston  v. 
Turner.  201  Mass.  190,  Itfl,  S7  HE 

tiA  auu  or  action  Is  denned  to  hn 
demand  of  one's  right," 
1«.)    And  wh*lh«r  tho 
*)e  eomm«nc«it  *«lr« 
ad  re«poiidir(tdii((i,  or 
omplafnt,  cnii  not  v»ry 
haranter.    If  ii  hf  a 
of  one's  rlftil,  wHOm 


in  court,  it  must  be  an  action."  Peo. 
V.  Clarke.  10  Barb.  (N.  T.)  120,  150. 

73.  Tlchenor  v.  Collins.  45  N.  J. 
L.  123,  124. 

74.  Bolton  V.  Landadown,  21  Mo. 
399,  400;  1  Bacon  Abr.  63  note  a. 

7B.  Bolton  V.  Landsdown,  21  Mo, 
399,  400:  Tichenor  v.  Collins,  45  N,  J. 
L.  123,  124;  1  Bacon  Abr.  63  note  a. 
See  also  Wilt  v.  Stickney,  30  F.  Cas. 
No.  17,854,  15  NatBankfReg  23. 

"Now  the  technical  legal  termina- 
tion of  an  atitlon  Is  the  judgment. 
AH  subsequent  writs,  whether  of  ex- 
ecution or  scire  facias,  are  new  pro- 
cedures, although  founded  upon  the 
Judgment.  A  suit  till  judgment  is 
properly  called  an  action,  but  not 
after;  and  therefore  a  release  of  all 
actions  Is  regularly  no  bar  to  an 
execution."  Tlchenor  v.  Collins,  45 
N.  J.  L.  123,  124.  "But  the  legal 
sense  of  the  word  suit  adheres  to 
the  case,  after  the  rendition  of  the 
Judgment,  and  it  has  been  so  decided." 
Wayman  v.  Southard,  10  Wheat.  (U. 
a.)  1.  30,  e  L.  ed.  253. 

76.  Imperial  Bank  v.  Smith.  8  Man. 
440.  442  (where  the  court  said:  "I 
think,  however,  that  according  to  the 
modem  deflnitlon  and  understanding, 
the  word  'action'  as  given  by  Whar- 
ton and  Stroude.  is  wide  enough  to 
Include  proceedings  taken  after  Judg- 
ment and  leading  up  to  execu- 
tion or  other  mode  of  obtaining 
satisfaction"). 

77.  Clarkson  v.  Manson,  4  Fed.  257. 
261,  18  Blatchf.  443;  Parvis  v.  Truax, 
12  Del.  575,  585.  32  A  1050;  Beecher 
v.  Allen,  5  Barb.  (N.  T.)  169.  175. 

78.  Ex  p.  Minigan.  4  Wall.  (U.  S.) 
2.  112.  18  L.  ed.  281.  Compare  Le- 
blanc  V.  Maloney,  5  Terr.  L.  341.  344 
(where  It  wa^  said  that  as  used  In  a 
particular  statute  the  term  "action" 
was  more  comprehensive  than  the 
term  "cause").   

79.  Anderson  v.  Snyder.  21  W.  Ta. 
632,  645. 

80.  Calderwood  v.  Calderwood.  38 
Vt.  171.  175. 

81.  Kimball  v.  Baxter.  27  Vt.  628, 
631  (where  the  court  in  construing  a 
particular  statute  said:  "We  appre- 
hend there  can  be  little  or  no  doubt. 
In  the  connection  In  which  it  Is  used, 
they  [the  legislature]  had  reference 
to  the  cause  of  action;  and  that  the 
term  'action'  Is  used  as  an  equivalent 
expression;  and  in  common  parlance 
It  is  no  uncommon  thing  for  us  to 
speak  of  the  action  when.  In  strict- 
ness, we  mean  the  cause  of  action"). 
See  also  In  re  Hunter,  6  Oh.  499,  501 
(where  the  court  said:  "I  should  de- 
nne  an  action  to  be  an  abstract  legal 
right  In  one  person  to  prosecute  an- 
otner  in  a  court  of  Justice;  and  a 
suit,  the  actual  prosecution  of  such 
right  In  a  court  of  justice"). 

83.  Scheuing  v.  State.  (Ala.)  59  S 
160.  161:  Wynn  v.  Tallapoosa  County 
Hank,  168  Ala.  469,  491,  63  S  228: 
Frost  v.  Witter,  132  Cal.  421,  426,  64 


P  706.  84  AmSR  53;  FUh  v.  Farwel*.. 
160  111.  236,  250,  43  NG  367. 

"The  Latin  word  'actio.'  as  used  in 
the  cWil  law,  meant  both  the  proceed- 
ing to  enforce  the  right  and  the  right 
iUelf.  .  .  .  But  the  Bngllsfa  word 
'action,'  derived  from  it,  was  never 
given  that  dual  meaning  In  the  Eng- 
lish common  law,  nor  In  our  common 
law."  Wynn  v.  Tallapoosa  County 
Bank,  168  Ala.  469,  490,  63  S  228. 

83.  Giant  Powder  Co.  v.  Oreg« 
Western  R.  Co.,  54  Or.  325,  327,  l«l 
P  209,  103  P  501. 

84.  Wynn  v.  Tallapoosa  County 
Bank,  168  Ala.  469.  491.  E3  S  2Si: 
David  V.  Southwestern  R.  Co.,  41  Ga- 
223  224 

85.  Chiunasero  v.  Potts,  2  Mont 
242,  269. 

86.  Giant  Powder  Co.  v.  Oregon 
Western  R.  Co.,  64  Or.  985,  327,  101 
P  209,  103  P  60l. 

87.  McPlke  V.  McPIke,  10  nL  A 
S32,  333;  Miller  v.  Rapp,  7  Ind.  A.  S9, 
34  NE  125,  126:  Giant  Powder  Co.  v. 
Oregon  Western  R.  Co.,  54  Or.  325, 
327,  101  P  209,  103  P  501;  Sutton  v. 
Sutton,  22  Ch.  D.  611.  516.  16  ERC 
298;  RapaUe  &  U  L.  D.  [quot  Bran- 
yan  v.  £iy.  33  S.  a  283.  285.  11  S£ 
9701. 

88.  See  Infra  I  42. 

89.  McPIke  v.  McPIke.  10  m.  A. 
332,  333;  Lanning  v.  Gay,  70  Kan.  353, 
355.  78  P  810,  86  P  407;  Morgan  t. 
Hazlehurst  Lodge,  53  Miss.  665.  660. 

"Technically,  action  has  a  more  re- 
stricted meaning  than  suit,  and  re- 
fers to  suits  in  courts  of  law.  while 
the  latter  term  Includes  Judicial  pro- 
ceedings in  both  courts  or  law  ana 
equity."  Morgan  v.  Hazlehurst 
Lodge,  53  Miss.  665,  680.  ^  „ 

90.  U.  S.— Ex  p.  Mllllgan.  4  WalL 
2  112.  18  L.  ed.  281;  Lamson  v,  Hutcfl- 
Ings.  118  Fed.  321.  323.  55  CCA  !43: 
In  re  Iowa,  etc.,  Constr.  Co..  6  Fed 
799,  801,  2  McCrary  178;  Clarkson  v. 
Manson.  4  Fed.  257.  261.  18  Blatchf- 
443;  Wilt  V.  Stickney,  30  F.  Cas.  No. 
17,854,  15  NatBankrReg  23,  24. 

Conn. — ^White  v.  Washington  School 
DIst.,  45  CoTin.  59,  61. 

in  — Brand  v.  Brand,  252  III.  U*. 
139.  96  NE  91?  [clt  Cyc]. 

Iowa. — Dullard  v.  Phelan,  83  Iowa 
471,  476,  60  NW  204.  ^  „  r,. 

N,  Y. — Peo.  V.  Colbome,  20  HowPr 
378  381 

ll.  C.-^Patterson  Murray,  68  N. 
C  278,  279.    ,        ^  , 

Oh.— Kennedy  v.  Thompson,  s  On- 
Clr.  Ct.  446,  447.  2  Oh.  Cfr.  Dec  !S<. 

Tex.— Whitaeld  V.  Burrell,  54  Tex. 
Civ.  A.  667,  669,  118  SW  158:  Webb 
V.  Allen,  15  Tex.  Civ.  A.  606,  609,  4« 
SW  342. 

Vt. — (Calderwood  t.  GalderwoodL  K 
Vt.  171,  175. 

See  also  Infra  I  42. 

91.  See  cases  supra  notes  49,  50. 
93.    In  re  Joseph,  118  Cal.  660,  6R, 

60  P  768.  _ 
n.   Santa  Rosa  v.  Foitntain  Water 
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Particiilar  procMdiiiffs  indnded  or  excluded. 

Owing  to  the  varying  uses  and  applications  of  the 
word  "action,""  it  is  impossible  to  make  any  com- 
plete and  specific  enumeration  .of  what  proceedings 
are.  or  are  not  actions.  In  some  cas^s  the  question 
is  merely  one  of  whether  a  proceeding  is  an  action 
v'ithin  the  application  of  a  particular  statute;"  in 
others  whether  it  is  an  action  or  a  special  pro- 
eeediQg;''^  and  in  others  whether  it  comes  within 
tlie  requirement  of  being  a  proceeding  in  a 'court  of 
justice."  The  question  as  to  most  proceedings  is 
treated  in  the  particular  title  dealing  specifically 
with  these  proceedings,'^  butr  some  further  illustra- 
tions are  given  in  the  following  notes  as  to  proceed- 
ings which  have  been  held  to  be,*"  or  not  to  be, 
actions.^ 

[$  2]  2.  Action  at  Law.  An  action  at  law  is  de- 
fined as  "an  action  stating  a  legal  cause  of  action 
and  asking  only  legal  relief,  as  contradistinguished 
from  a  suit  in  equity  asking  equitable  relief."^ 

Co.,  138  Cal.  579,  581,  71  F  1123,  1136; 
In  re  Joseph,  118  Cal.  eSO,  662,  50  P 
768;  Potter  v.  Frohbach,  139  Wlm.  1, 
1.  112  NW  1087;  In  re  Weloh,  108 
Wia.  387,  3»3,  84  NW  660. 
M.    See  cases  supra  notes  84—62. 

95.  See  cases  supra  note  91-13. 

96.  See  infra  B  194. 

97.  See  cases  supra  note  64. 

98.  See  cross  references  at  the  be- 
ginnlng  of  this  title,  and  Infra  I  184. 

99.  See  cases  Inna  this  note, 
{a]  ZUnstratlons. — The  followtnfr 

proceedings  have  been  held  to  be 
actions:  <1>  A  proceeding  by  attach- 
ment (Gibson  V.  Sidney,  60  Nebr.  12. 
15,  69  NW  314;  Jordan  v.  Dewey,  40 
Nebr.  639,  644,  59  NW  88;  Jacoby  v. 
Shafer,  105  Pa.  610.  616);  (2)  or  for- 
eign attachment  (Allen  v.  Partlow,  8 
a  C.  417,  418):  (3)  a  proceeding  for 
the  appointment  of  an  administrator 
(Gwinn  V.  Melvln,  9  Ida.  202.  210,  72 
P  961,  108  AmSR  119.  2  AnnCas  770); 
(t)  a  statutory  proceeding:  by  notice 
and  motion  to  enforce  a  Judgment  for 
anlmala  killed  or  Injured  by  a  rail* 
road  company  (Chicago,  etc.,  R.  Co, 
V.  Summers.  113  Ind.  10,  15,  11  NE 
733.  3  AmSR  616);  (6)  a  statutory 
proceeding  by  petition  to  the  court  to 
foreclose  a  mortgage  (George  v. 
Gardner,  49  Qa.  441.  449);  (6)  a  statu- 
tory proceeding  to  obtain  damages 
for  the  flooding  of  land  by  a  mtlldam 
(Hall  V.  Decker,  48  Me.  255);  (7)  an 
application  to  a  court  to  redeem  lands 
sold  at  a  tax  sale  (Rawaon  v.  Bough- 
ton,  6  Oh.  328);  (8)  a  submission  to 
arbitration  under  a  rule  of  court 
(Waterbury  Blank  Book  Hfg.  Co.  v. 
Hnrlburt,  78  Conn.  715.  49  A  198); 

(9)  a  claim  filed  against  an  estate 
and  placed  on  the  appearance  docket 
(Lester  v.  Lester.  70  Ind.  201,  202); 

(10)  the  flilnff  and  proving  of  a  claim 
against  an  estate,  which  is  resisted 
by  the  administrator  (Davidson  v. 
Vorse.  62  Iowa  984.  388,  9  NW  477); 

(11)  an  action  pending  In  a  superior 
court  by  an  appeal  from  probates- 
(StUes'  App..  41  Conn.  929,  893);  and 

(12)  an  action  In  a  circuit  court  to 
try  Issues  of  fact  raised  on  an  appli- 
cation from  the  decision  of  a  county 
court  In  regard  to  the  probate  of  a 
vill  (Jackman  Will  Caae,  27  Wis. 
409,  412). 

1.   See  cases  Infra  this  note. 

[a]  mustratlOBS.^ — The  following 
proceedings  have  been  held  not  to 
be  actions:  (1)  A  proceeding  before 
county  commissioners  for  the  loca- 
tion of  a  highway  (Webster  v.  County 
Comrs.,  63  Me.  27,  80);  (2)  a  pro- 
ceeding before  county'  commissioners 
for  the  maintenance  of  gates  at  a 
railroad'  crossing  (Canada  Orand 
Trunk  R.  Co.  v.  Cumberland  County 
Comrs.,  88  He.  225,  227,  99  A  988); 
(3)  a  proceeding  to  assess  damages 
for  the  laying  out  of  a  highway  (X^I- 
entlne       Boston,  20  Pick.  (Mass.) 

[I  C. 


3]  3.  Action  ez  Contractn,  An  action  ex  con- 
tractu is  an  action  of  contract;  an  action  arising 
out  of,  or  founded  on,  contract.^ 

[$4]  4.  Action  ex  Delicto.  An  action  ex  delicto 
is  an  action  of  tortj  an  action  arising  out  of  fault, 
misconduct,  or  malfeasance.* 

5]  6.  Action  iu  Personam.  An  action  in^r- 
sonam  is  defined  as  an-  action  against  the  person, 
founded  on  a  personal  liability;  an  action  seeking 
redress  for  the  violation  of  a  jus  in  personam  or 
right  available  against  a  particular  individual.* 

6]  6.  Action  in  Bern.  An  action  or  proceed- 
ing in  rem  is  difficult  to  define  with  accurate  com- 
pletenesB,*  and  its  exaet  nature  is  best  understood 
by  reference  to  its  essential  eharacteristies.'  Sueh 
an  action  or  proceeding  has  been  defined  as  a  judi- 
cial proceeding  against  the  thing  itself,  which  termi- 
nating in  a  v^id  judgment  binds  all  the  world.^ 

Quasi  in  lem  is  a  term  applied  to  proceedings 
which  are  not  strictly  and  purely  in  rem,  but  are 


201.  203):  (4)  proceedings  for  the 
settlement  of  the  estate  of  a  decedent 
(Ex  p.  Smith,  68  Cal.  204,  207);  (6)  a 
proceeding  In  a  probate  court  to  com- 
pel a  final  settlement  and  accounting 
by  a  ffuardlan  (Whitfield  v.-  Burreli, 
64  Tex.  Civ.  A.  S<7,  669.  118  SW  163); 
(6)  a  proceeding  by  a  ward  In  an 
orphans'  court  for  the  appointment 
of  an  auditor  to  state  an  account 
against  a  deceased  guardian  (Smith 
T.  Rlbblett,  233  Pa.  800.  SOS,  89  A 
246);  (7)  proceedings  in  Insolvency 
(In  re  Dennery,  89  Cal.  101,  106,  26 
P  630;  Belfast  v.  Fogler,  71  Me.  403, 
404):  (8)  a  statutory  proceeding  to 
foreclose  a  chattel  mortgage  (Herald, 
etc.,  AsBoe.  v.  Clere  Clothing  Co.,  86 
Vt.  141,  147,  84  A  23);  (9)  a  voluntary 
submission  of  a  controversy  to  a 
court  (Lang  v.  Ropke,  8  N.  T.  Super. 
701,  702):  (10}  the  entry  of  a  Judg- 
ment by  confession  (Dullard  v.  Phe- 
lan,  S3  Iowa  471,  476,  50  NW  204): 

(11)  an  application  for  a  new  trial 
(Maglll  V.  Lyman,  6  Conn.  59,  61); 

(12)  a  writ  of  error  (Bradford  v. 
Southern  R.  Co.,  195  U.  S.  248.  248. 
26  set  55,  49  L.  ed.  178:  Clayton 
Overseers  of  Poor  v.  Beedle,  1  Barb. 
(X.  Y.)  11,  IB;  Black  v.  Hill,  29  Oh. 
St.  86,  88):  and  (13)  an  appeal  In 
Insolvency  (Tuttle  v.  Fletcher,  98  Me. 
249.  251,  44  A  903). 

ft.  Smith  V.  Cowell,  41  Colo.  178, 
186,  92  P  20. 

"Actions  at  law  include  those  cases 
where  the  relief  sought  consists  In 
the  direct  recovery  of  certain  real  or 
personal  property,  or  some  amount 
of  money  onlj^."  Van  de  Wlele  v. 
Oarbade,  60  Or.  685,  589,  120  P  762. 

[a]  As  *'a«Uoa  at  law  ott  eoa- 
tract"  includes  an  action  to  enforce  a 
mechanic's  Hen.  Uarsh  v.  Fraaer,  27 
Wis.  696,  697. 

3.  Burrlll  L.  D. 

ta]  Otlur  dsflnitions  arei  (1)  "Ac- 
tion for  a  breach  of  contract."  Eng- 
llsh  Im  X>.  (2)  "Actions  arfe  ealled, 
In  common-law  practice,  ex  contractu, 
when  they  are  founded  on  a  contract." 
Black  L.  D.  sub  verb.  "Action." 

[b]  Wther  leffal  or  aaaitaUa^ 
The  phrase  "ex  contractu,"  as  applied 
to  actions,  has  reference  to  the  nature 
of  the  cause  of  action,  rather  than 
to  the  form  of  remedy  for  Its  enforce- 
ment, and  if  the  cause  of  action  arises 
out  of  contract  It  is  immaterial 
whether  the  proceeding  is  at  law  or 
in  equity.  Clinton  Mut.  County  F.  Ins. 
Co.  V.  Zelgler.  201  III.  371,  979,  66 
NE,  222;  Umlauf  V.  Umlaut  108  ZIL 
651,  653. 

4.  Burrlll  L.  D. 

[a]  Other  deflnitlou  axet  <1)  "Ac- 
tion for  wrong  not  connected  with  a 
contract."  English  L.  D.  (2)  "Ac- 
tions which  arise  In  consequence  of  a 
crime,  misdemeanor,  or  tort  are  said 
to  arise  ex  delicto:  audi  are  acttona  of 
case,  repleTln.  trespass,  trover."  Bou- 


vler  L.  D.  sub  verb.  "Ex  Delicto." 
(3)  "Such  as  arise  from  torta  or 
wrongs."  Van  Oss  v.  Synon,  86  Wis. 
661,  664,  56  NW  90.  (4)  "An  action 
of  tort,  strictly  speaking  and  as  it 
is  commonly  understood^  Is  one  In 
which  the  complainant  seeks  to  re- 
cover damages  for  defamation  of 
charactei%  the  wrongful  and  forcible 
taking  of  his  pnmerty  or  injury  to 
it,  or  for  unlawful  violence  inflicted 
upon  his  iierson."  Wartman  v.  Em- 
pire Loan  Ca,  4E  Tex.  Civ.  A.  469, 
471,  101  SW  499.  (5)  "Ex  maleflclo 
is  the  more  common  expression  of  the 
clvU  law:  which  Is  adopted  by  Brac- 
ton."  Burrlll  li.  D. 

6.  Black  L.  D.  sub  verb.  "Actio  In 
Personam." 

[a]  Other  deflnitiinis  aiei  (1)  "A 
remedy  where  the  proceedings  are 
against  the  person.  In  contradistinc- 
tion to  those  which  are  against  spe- 
cific things,  or  In  rem."  Bouvler  L.  D, 
sub  verb.  "In  Personam."  (2)  "A 
proceeding  Iq  personam  Is  one.  In  form 
as  well  as  In  substance,  between  the 
parties  claiming  the  right,  and  that 
It  Is  so  Inter  partes  appears  from  the 
record  Itself."  Gassert  v.  Strong,  99 
Mont.  18.  30.  98  P  497. 

ITatnre  of  aetUm  alattA  aaA'dls- 
tlngnlslied  fVom  aotton  9b  xom  see 
infra  I  171. 

6.  Gorham  Co.  v.  United  Engineer- 
ing, etc.,  Co.,  202  N.  Y.  842,  348,  95 
NE  805  [rev  136  App.  Div.  938,  121 
NYS  1132]. 

7.  Gorham  Co.  v.  United  Engineer- 
ing, etc.,  Co..  202  N.  Y.  342,  S48,  95 
NE  806  [rev  136  App.  Dlv.  938,  121 
NYS  1182]. 

Jlatiixe  of  aotloa  stated  and  dis- 
HanUhed  from  action  In  persoaam 
see  infra  !  171. 

B.  Dulln  V.  McCaw,  39  W.  Va.  721, 
727.  20  SE  681. 

[a]  OtiiMr  deflaitlou  arei  (1)  "A 
technical  terra  used  to  designate  pvo~ 
caedlnga  or  actions  Instttated  against 
the  thing.  In  contradistinction  to  per> 
sonal  actions,  which  are  said  to  be 
in  personam."  Black  L.  D.  sub  verb. 
"In  Rem";  Bouvler  L.  D.  sttb  verb. 
"In  Rem"  [quot  Cunningham  v. 
Shanklln.  60  Cal.  118,  1251.  (2)  "An 
action  for  a  thing;  an  action  for  the 
recovery  of  a  thing  possessed  by  an- 
other. An  action  for  the  enforcement 
bf  aright  (or  for  redress  for  its  Inva- 
sion) which  was  originally  available 
against  all  the  world,  and  not  In  any 
special  sense  against  the  individual 
sued,  until  he  violated  It"  Black  L. 
D.  sub  verb.  "Actio  In  Rem."  (8) 
"A  proceeding  In  rem  is  one  to  deter- 
mine the  state  or  condition  of  the 
thing  itself."  Holcomb  v.  Kelly,  114 
NYS  1048,  1051.  (4)  "All  action  in 
rem  has  been  defined  as  a  proceeding 
to  determine  the  status  or  condition 
of  the  thing  Itself,  and  a  Judgment  Is 
a  decision  as  to  the  disposition  ofthe 
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brought  against  defendant  personally,  although  the 
real  object  is  to  deal  with  particular  property  or 
sabject  property  to  the  discharge  ot  claims  asserted* 

7]  7.  Amicable  Action.  An  amicable  action 
is  an  action  between  friendly  parties;  an  action 
commenced  and  carried  on  according  to  a  mutual 
understanding  and  arrangement,  for  the  purpose  of 
obtaining  the  ju<^ment  of  s  court  in  some  matter 
requiring  it/° 

8]  8.  Civil  Action.  A  civil  action  has  been 
variously  defined'^  as  an  action  to  enforce  a  private 
or  civil  right  or  to  redress  a  private  wrong;"  an 
action  which  has  for  its  object  the  recovery  of 
private  or  civil  rights  or  compensation  for  their 
infraction;"  an  action  brought  to  retover  some 


thing."  Fry  v.  Botsford,  SRC.  834, 
J39. 

0.  Black  Ih  D.  Bub  verb.  "In 
Rem."  See  also  Hill  v.  Henry,  C6 
M.  J.  Eq.  160,  155.  &7  A  664. 

la    Burrlll  L.  D. 

[a]  Otbvr  deflnitlowl  a»t  (1)  "An 

action  brought  to  settle  a  dpubtful 
point  of  law,  by  the  consent  of  both 
parties."  Bngllsh  L.  D.  (2)  "An 
action  between  friendly  parties.  An 
action  brought  and  carried  on  by  the 
mutual  consent  and  arrangement  of 
the  parties.  In  order  to  obtain  the 
judgment  of  the  court  on  a  doubtful 
question  of  law.  the  facts  being  usu- 
ally settled  by  agreement."  Black  L. 
D.  sub  verb.  "Amicable." 

[b]  DlstlnffniSliea  ttom  arbltia- 
tioa. — "By  the  terms  arbitration  and 
amicable  lawsuit,  as  ,  understood  in 
their  common  and  usual  signification, 
the  former  means  a  reference  or  sub- 
mission of  a  matter  In  dispute  to  the 
decision  of  one  or  more  persons  as 
arbitrators,  whilst  the  latter,  an  ami- 
cable lawsuit  Is  one  Instituted  In  a 
court  of  Justice  seriously,  but  in  a 
friendly  spirit.  In  order  that  some 
matter  In  controversy  may,  by  a  Ju- 
dicial decree,  be  settled  definitely,  as 
Cheaply,  and  with  as  little  delay  as 
possible."  Thompson  v.  Moulton,  SO 
la.  Ann.  535.  537. 

[c]  Must  bs  aotaal  oontromay. — 
"But  an  amicable  action,  in  the  sense 
In  which  these  words  are  used  In 
courts  of  Justice,  presupposes  that 
there  Is  a  real  dispute  between  the 
parties  otmcemlnK  some  matter  of 
right.  .  .  .  Bill  there  must  be  an 
actual  controversy,  and  adverse  In- 
terests. The  amity  coiwlsts  in  the 
manner  tai  which  It  Is  brought  to 
issue  before  the  court."  Lord  v. 
Veazie,  8  How.  (U.  S.)  261.  266,  12 
L.  ed.  1067.   See  also  infra  |  68. 

11,  Jefferson  County  v.  Philpot,  66 
Ark.  243,  24B,  SO  SW  453.  See  also 
cases  infra  this  note,  and  notes  12-17. 

[a]  2>eflaltloiis,— (1)  "It  is  vari- 
ously defined  to  be:  The  rightful 
method  of  obtaining  in  court  what  Is 
due  to  any  one;  the  lawful  demand 
of  one's  right  in  a  court  of  Justice; 
the  lawful  demand  of  one's  rights  In 
the  form  given  by  law;  the  form  of 
a  suit  griven  by  law  for  the  recovery 
of  that  which  Is  one's  due;  the 
lawful  demand  of  one's  rights;  a 
remedial  Instrument  ot  Justice,  where- 
by redress  is  obtained  for  any  wrong 
committed  or  right  withheld;  any  Ju- 
dicial proceeding  which,  conducted  to 
a  termination,  will  result  in  a  Judg- 
ment.* "  Winfleld  Adj.  Words  & 
Phrases  p  16  [quot  Jefferson  County 
V.  Philpot,  66  Ark.  243,  245,  60  SW 
462].  (2)  "A  civil  action  is  defined 
to  be  the  legal  demand  of  one's 
right*"  Pettis  v.  Pomfret.  28  Conn. 
666,  670.  <S)  "A  civil  action  Is  one 
prosecuted  for  the  establishment  or 
recovery  of  a  right,  or  the  prevention 
of  a  wrong,  or  the  redress  of  an 
Injury."  1  Wait  Act.  A  Def.  10  [quot 
McPike  V.  McPlke,  10  111.  A.  332,  334; 
Pittsburg,  etc.,  R.  Co.  v.  Bemls,  64 
Oh.  St.  2«,  20,  69  NB  746].  (4)  "It  Is 
an  actltm  wherein  an  Issue  Is  pre- 
•ented  fOr  trial,  formed  by  the  aver- 


ments of  the  complaint,  and  the 
denials  of  the  answer,  or  the  replica- 
tion to  new  matter,  and  the  trial  takes 
place  by  the  introduction  of  legal 
evidence  to  support  the  allegations 
of  the  pleadings,  and  a  Judgment  in 
such  an  action  is  conclusive  upon  the 
rights  of  the  parties,  and  could  be 

?tead  in  bar."  Evans  v.  Bvans,  106 
nd.  204,  210,  6  NB  24,  768;  Deer 
Lodge  County  v.  Kohrs,  2  Mont.  66, 
70.  To  same  effect  Berry  v.  Berry, 
147  Ind..  176,  179,  46  NE  470. 

[b]  Xn  tlx*  dvU  law. — "A  personal 
action,  which  is  instituted  to  compel 
payment,  or  the  doing  something 
which  Is  purely  civil."  Bouvier  L.  D. 
[quot  Iowa  v.  Chicago,  etc.,  R.  Co., 
ST  Fed.  497,  498,  2  OtA  664;  State 
Riley,  203  Mo.  176,  188,  101  SW  607, 
12  LRAXS  900]. 

18.  RapalJe  *  L.  Ii.  D.  [quot 
State  V.  Union  Trust  Co.,  70  Ifo.  A. 
311,  317]. 

[a]  Mnillas  deflaltlong,— (1)  "An 
action  is  'civil'  when  it  lies  to  enforce 
a  private  right,  or  redress  a  private 
wrong."  ■  RapalJe  A  L.  L.  D.  [quot 
Qruetter  v.  Cumberland  Tel.,  etc,  Co., 
181  Fed.  248,  261].  <2)  "The  term 
■civil  action,'  as  used  In  statutes,  has 
been  held  to  be  "a  proceeding  In  a 
court  Of  Justice  by  one  party  against 
another  for  the  enforcement  or  pro- 
tection of  a  private  right  or  the  re- 
dress of  a  private  wrong.' "  Thrift 
v.  Thrift,  30  R.  I.  IS7.  sn.  76  A  4S4. 
(3)  "A  process  for  the  recovery  of 
individual  right  or  redress  of  Indi- 
vidual wrong."  Standard  Jud.  D.  ISO 
[quot  State  v.  Union  Trust  Co.,  70  Mo. 
A.  311,  217J.  (4)  "An  action  is  a  de- 
mand of  a  right  in  a  court  of  Justice. 
A  civil  action  Is  a  like  demand  by  a 
person  of  a  civil  right."  State  v. 
One  Bottle  of  Brandy,  43  Yt  297.  298. 

15.  Bouvier  L.  D.  [quot  Qruetter 
V.  Cumberland  Tel.,  etc.,  Co.;  181  Fed. 
248,  251;  Iowa  v.  Chicago,  etc.,  R 
Co..  37  Fed.  497,  498,  8  LRA  B64j 
Capital  City  Water  Co.  v.  State,  105 
Ala.  406.  422.  18  S  62,  29  LRA  743; 
State  V.  Riley,  203  Mo.  175.  186,  101 
SW  B67,  12  LRANS  900  and  note; 
In  re  Farnum,  51  N.  H.  876,  883; 
Scott  V.  State,  6  Tex.  Civ.  A.  348,  844, 
25  SW  337;  State  v.  Schomber,  23 
Wash.  B73.  576,  63  P  221;  State  V. 
Frost,  113  Wis.  623,  641,  88  NW  912, 
89  NW  916];  Standard  Jud.  D.  [quot 
State  V.  Union  Trust  Co.,  70  Mo.  A. 
311,  816]. 

14.  Burrlll  L.  D.  [quot  Cruetter  v. 
Cumberland  Tel.,  etc..  Co.,  181  Fed. 
248,  261;  Iowa  v.  Chicago,  etc,  R. 
Co.,  87  Fed.  497,  498.  8  LRA  664]. 

16.  See  cases  Infra  this  note, 
[a]    Statutory  deflaitions.— (1)  "A 

cfvll  action  Is  an  ordinary  proceeding 
in  a  court  of  Justice  by  one  party 
against  another  for  the  enforcement 
of  a  private  right  or  the  redress  or 
prevention  of  a  private  wrong."  Nel- 
son v.  Bowling,  89  Ark.  334,  340,  116 
SW  890;  Jefferson  County  v.  Philpot, 
66  Ark.  243,  246,  BO  SW  4B2.  (2)  "A 
civil  action  is  one  founded  on  private 
rights,  arising  either  from  contract 
or  tort."  Western  Union  Tel.  Co.  v. 
Taylor,  84  Ga.  408,  418.  11  SB  896,  8 
LRA  ^89.    <»  "A.  dvil  acUon  Is  a 


civil  right,  or  to  obtain  redress  for  some  wrong  not 
being  a  crime  or  misdemeanor."  In  some  jurisdic- 
tions the  term  has  been  defined  by  statute.^'  The 
precise  meaning  and  application  of  the  term  must 
sometimes  be  determined  not  by  its  general  defini- 
tion, but  according  to  the  manner  in  which  it  is 
lised  in  the  particular  case,^*  for  a  proceeding  may 
be  in  a  general  sense  civil,  and  yet  not  within 
the  application  of  certain  laws  relating  to  civil 
actions.*^  As  sometimes  used  the  term  "civil 
action"  is  broader  than  "civil  case.""  Ordinarily 
the  term  "civil  action"  is  used  in  contradistinction 
to  * '  criminal  action,  "  criminal  cause, ' '™  or 
"prosecution,"'^  in  which  sense  it  includes  all  ac- 
tions which  are  not  criminal,"  and  th»efore  in- 

proceeding  In  a  court  of  Justice  In 
whitdi  one  party  known  aa  the  plain- 
tiff demands  against  another  party 
known  as  the ''defendant  the  enforce- 
ment or  protection  of  a  private  right, 
or  the  prevention  or  redress  of  a 

Srivate  wrong."  Whitney  v.  Atlantic 
outhem  R.  Co.,  63  Iowa  661,  652,  6 
NW  82;  State  v.  Clarke,  46  Iowa  155, 
158.  See  also  In  re  Bresee,  82  Iowa 
678,  577,  48  NW  991.  (4)  "A  civil 
action  is  a  demand  by  pleadlnacs  in 
a  court  of  Justice  for  the  enforcement 
of  an  alleged  right  of  a  plaintiff 
against  a  defendant"  Combs  v.  Com.. 
71  SW  504.  606.  24  KyL  810.  (5) 
Some  statutes  define  a  Criminal  action 
and  provide  that  "every  other  action 
Is  a  civil  action."  Ames  Vr  Kansas, 
111  U.  S.  449,  460^  set  437.  28  L.  ed. 
482;  Prentice  v.  Weston.  47  Hun  (N. 
T.)  121,  124  [att  111  N.  T.  460,  18 
NB  720];  Maben  t.  Roaaar,  24  <Md. 
688,  698,  103  P  674. 

16.  Howard  v.  Pr^>rlat«w  Merrl- 
mac  River  Locks,  etc,  12  Cuah. 
(Mass.)  259,  268. 

"It  is  In  all  cases  dangerous,  to 
take  particular  expressions,  applica- 
ble to  the  subject  under  consideration, 
and  to  treat  them,  as  general  words, 
affording  rulea  and  definitions  ap- 
plicable to  all  cases.  The  precise 
meaning  of  the  deecriptive  term  'civil 
actions,'  must  be  fudged  by  its  con- 
neotions  and  the  manner  In  which  It 
Is  used  in  the  particular  case."  How- 
ard V.  Merrimac  River  Loeka,  etc. 
Proprietors,  12  Cush.  (Mass.)  869,  268. 

IT.  Lucas  T.  Lucas,  3  Gray  (Maas.) 
186,  188. 

18.  Powell  V.  Powell,  104  Ind.  18. 
21,  3  NSI  689.. 

19.  Rieon  T.  Crtbbs.  20  F.  Caa.  No. 
11,860.  1  Dill.  181,  184:  Kramer  t. 
Rebman,  9  Iowa  114,  118:  Landers 
V.  Staten  Island  R  Ca.  68  N.  T.  460, 
466. 

"A  civil  action  Is  brought  to  re- 
cover some  civil  right,  or  to  obtain 
redress  for  some  wrong,  not  being 
a  crime  or  misdemeanor,  and  Is  thus 
distinguished  from  a  criminal  action 
,or  prosecution."  Landers  v.  Staten 
Island  R.  Co.,  53  N.  T.  450.  456. 

"A  civil  action  is  Instituted  for  the 
purpose  of  enforcing  a  private  or 
civil  right,  or  to  redress  a  private 
wrong,  as  distinguished  from  actions 
instituted  to  punish  crimes  which  are 
known  as  'criminal  actions.' "  Fens- 
termacher  v.  State.  19  Or.  604,  506.  25 
P  142. 

OivU  and  criminal  aotloua  oisua- 
gulshed  and  the  terms  consi  d  ered 
with  reference  to  particular  actions 
and  proceedings  see  Infra  B  185. 

20.  Livingston  v.  Story,  9  Pet.  (U. 
S.)  682,  667,  9  L.  ed.  265. 

Bl.  U.  S.  v.  Ten  Thousand  Cigars, 
28  F.  Cas.  No.  16,451,  Woolw.  128.  125: 
Landers  v.  Staten  Island  R.  Co.,  62 
N.  7.  450,  466;  Fenstermacher  V.  State, 
19  Or.  604,  606„26  P  142.  ^ 

99.  Curry  Marvin,  2  VIm.  411, 
417;  Smith  V.  Bumrt.  86  N.  J.  Eo- 
314.  320.  ^ 

"The  term  civil  actions  would,  from 
its  natural  imporC  embrace  eTery 
speclea  of  suits  which  la  not  of  a 
orlminal  kind."    Carry  t. -mu^ln,  I 
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elndos  suits  in  equity  as  well  as  actions  at  law."  In 
a  general  sense"  the  phrase  "civil  actions''  includes 
actions  at  law,  suits  in  chancery,  proceedings  in 
admiralty,  and  all  other  jndiaal  controTer^ies  in 
Tbieh  r^bts  of  property  are  involved,"  whether 
between  private  parties,  or  such  jmrties  and  the 
govermnent.^^  The  eivU  action  of  the  code  is  a 
substitute  for  all  such  judicial  proceedings  as  were 
previously  known  either  as  actions  at  law  or  suits 
in  equity,^  and  includes  all  ordinary  civil  proceed- 
ings;^^ but  not  a  proceeding  which  was  never  re* 
garded  either  as  an  action  at  law  or  a  suit  in 
equity,*"  such  as  an  extraordinary  or  supplementary 
remedy.^  Under  the  codes  the  term  "civil  action" 
is  ordinarily  used  in  contradistinction  to  "special 
proceeding.'"^ 

9]  9.  Gonimon-I^T  Action.  A  common-law 
action  has  been  defined  as  an  action  allowed  at 
common  law  and  to  bring  which  statutory  authority 
is  not  necessfurjr."  But  tiie  term  is  not  idways  used 
in  this«  sense."*  It  is  sometimes  nsed  merely  in  the 


sense  of  at  law,"  in  contradistinction  to  proceed- 
ings in  equity  and  admiralty,"  and  in  this  sense  is 
not  limited  \o  actions  which  could  have  been  main- 
tained at  common  law." 

10]  10.  Equitabto  Action."  An  equitable  ao- 
tion  is  an  action  founded  on  an  equity  or  cognizable 
in  a  court  of  equity." 

[$  11]  11.  Hypothecary  Action.  A  hypothe- 
cary action,  is  a  real  action  which  the  creditor  brings 
against  the  property  which  has  been  hypothecated 
to  him  by  his  debtor,  in  order  to  have  it  seized  and 
sold  for  the  payment  of  his  debt." 

[4  12]  12.  Local  Action."  A  local  action  is  an 
action  which  must  be  brought  in  a  particular  place 
or  cDunty.^^  The  term  is  used  in  eontradistinetion 
to  transitory  action." 

13]  13.  Mixed  Action.  A  mixed  action  is  an 
action  partaking  of  the  twofold  natute  of  real  and 
personal  actions,  having  for  its  object  the  demand 
and  restitution  of  real  property  and  also  personal 
damages  for  a  vrrong  sustained." 


Fla.  411,  in  [quot  Wlscart  v.  Dauchy, 
3  Dall.  (U.  S.)  321,  328.  1  L.  ed.  619]. 

03.  Livingston  v.  Story,  9  Pet.  (U. 
S.)  632.  656,  9  U  ed.  265;  Rlson  v. 
Crlbbs,  20  F.  Cas.  No.  11,860,  1  Dill. 
181:  Kramer  v.  Rebraan,  9  Iowa  114, 
118;  Smith  V.  Burnet,  86  N.  J.  Eq. 
314.  320. 

34.  Lamson  t.  Hutchlnn,  118  Fed. 
321.  323,  5S  CCA  24S. 

as.  U,  S.  V.  Ten  Thousand  Clvars, 
28  F.  Caa.  No.  16,461.  Woolw.  123; 
Fenatermacher  v.  State,  19  Or.  504, 
606,  26  P  142.  To  same  effect  LAm- 
son  V.  HutdLlnss,  118  Fed.  321,  328, 
65  CCA  246. 

"Th«  words  'civil  action,'  aa  used 
In  the  statntes.  Include  all  legal  pn>- 
oeedinffB  partaking  oC  the  nature  of 
a  suit  and  designed  to  determine  the 
rights  of  private  parties."  Bryant 
V.  Glidden,  86  Me.  86.  44. 

26.  IT.  a.  V.  Teh  Thousand  Cigars, 
28  F.  Cas  No.  IMBl.  Woolw.  123; 
Fenstermacher  T.  State^  19  Or.  804, 
606,  26  F  142. 

[a]  Aotlo&s  where  the  frovenuant 
Is  a  partjr. — The  term  "civil  action"  Is 
held  "to  apply  to  actions  In  which  the 
government  la  a  'party,  as  well  as 
those  between  private  personB."  Oreen 
V.  U.  S.,  9  Wall.  (U.  S.)  655,  658,  19 
L.  ed.  806. 

ST.  Corry  t.  Lamb,  43  Oh.  St.  8^0, 
392,  2  NB  861;  Chinn  v.  Fayette.  32 
Oh.  St.  236,  287;  Larwell  v.  Burke,  19 
Oh.  Cir.  Ct.  449,  473,  10  Oh.  Cir.  Dec. 
605.  See  also  Webb  v.  Stasel,  80  Oh. 
St.  122,  126,  88  NB  142. 

S8.  Qreefey  v.  Hamman,  12  Colo. 
94,  99,  12  P  1. 

"The  term  'olvll  action'  embraces 
every  form  and  character  of  action  at 
law,  or  suit  In  equity,  that  was  known 
to  legal  Jurisprudence  prior  to  the 
enactment  of  the  ctvll  code.  It  em- 
braces actions  ex  contractu,  ex  delic- 
tu.  suite  In  equity,  mixed  actions,  and 
all  their  various  modlflcatfons."  Hen- 
drlcks(m  v.  Brown,  11  OkL  41,  42.  <S 
P  92K.  "As  used  In  Uie  Practice  Act, 
th»  term  'civil  actions*  la  clearly  in- 
tended to  lufdude  actions  demanding 
or  legal  relief,  or  both." 


rerriU.  81  Conn.  400, 


equitable 
Ludlngton  v. 
402,  72  A  604. 

S9.  Chlnn  v.  Fayett&  82  Oh.  St. 
236.  237;  Barger  v.  Cochran,  15  Oh. 
St.  460.  461. 

[a]  A  pTOoeedlmg  for  partition, 
under  the  statute,  was  never  recog- 
nized either  as  an  action  at  law  or  a 
suit  in  equity,  and  is  not  a  civil  action 
under  the  code.  Barger  v.  Cochran, 
16  Oh.  St.  4(0,  461. 

ao.  Chlnn  Fayette,  22  Oh.  8t 
236,  237. 

31.  See  Roe  v.  Boyle,  81  N.  T.  305, 
306;  Matter  of  Rafferty,  14  App.  Dlv. 
65,  56,  48  NTS  760;. Banger  v.  Cochran, 
15  Oh.  St.  4e0,  461. 

MMOBrnm  sad  special  prooasdlafs  dls- 


ttngoUhed  and  the  terms  considered 
with  reference  to  particular  actions 
and  proceedings  see  infra  J  134. 

Sa.    English  L.  D. 

[a]  Another  definition, — "Common 
law  actions  are  such  as  will  He.  on' 
the  particular  facts,  at.  common  law, 
without  the  aid  of  a  statute."  Black 
Li.  D.  sub' verb.  "Action."' 

38.  Kirby  v.  Chicago,  etc.,  R.  Co., 
106  Fed.  S51,  666.  Sea  also  caaea 
Infra  notes  34-36. 

[a]    As  otlMrwlaa  — "A  olvll 

suit,  as  distinguished  from  a  criminal 

Jroseoutlon  or  a  proceeding  to  en- 
oroe  a  penalty  or  a  police  regulation: 
not  necessarlty  an  action  which  would 
He  at  common  law."  Black  L.  D. 
sub  verb.  "Common  Law." 

34b  Parsons  v.  Bedford,  S  Pet  (U. 
S.)  483.  447.  7  K  ed.  782. 

S9.  Parsons  v.  Bedford,  8  Pet.  (U. 
S.)  423,  447,  7  L.  ed.  732:  Boyd  v. 
Clark,  13  Fed.  908,  910:  Bains  v.  The 
James,  2  P.  Cas.  No.  766,  Baldw.  544; 
Baker  v.  Blddle,  2  F.  Cas.  No.  764, 
Baldw.  394;  U.  S.  v.  The  Queen,  27 
P.  Cas.  No.  16,107,  4  Ben.  237;  Brad- 
ford v.  Territory.  1  Okl.  868,  370,  84 
P  66.  , 

[a]  The  provision  of  the  federal 
oonstltntloa  in  regard  to  the  right  of 
trial  by  jury  Jn  "suits  at  common 
law"  has  reference  not  merely  to 
suits  which  the  common  law  recog- 
nizes among  Its  old  and  settled  pro- 
ceedings, but  to  suits  in  which  legal 
rights  are  to  be  ascertained  and  de- 
termined In  contradistinction  to  pro- 
ceedings in  equity  and  admiralty. 
Parsons  v.  Bedford,  3  Pet.  (IT.  8.) 
433,  447,  7  L.  ed.  732;  and  cases  supra 
this  note.  _ 

36.  Parsons  v.  Bedford.  8  Pet.  (U. 
S.)  483.  447.  7  L.  ed.  782;  U.  S.  v.  The 
Qu«en,  27  F.  Cas.  No.  16.107,  4  Ben. 
237. 

37.  See  also  generally  Equity  [16 
Cyo  1].  „ 

3&  Black  U  D.  sub  verb.  "Equi- 
table." 

[a]    l^effal  aetloa  dlstingnisiied. — 

"liegal  actions  are  designea  to  afford 
redress  for  injuries  already  inflicted 
and  rights  of  persons  ,or  property  ac- 
tually invaded.  Equitable  actions, 
however,  are  not  only  remedial  In 
their  nature,  but  may  also  be  broilght 
for  the  purpose  of  restraining  the  In- 
fliction of  contemplated  wrongs  or 
Injilrles  and  the  prevention  of 
threatened  illegal  action,  which  may 
be  the  occasion  of  serious  Injury  to 
others."  Thomas  v.  Musical  Mut. 
Protective  Union,  121  N.  T.  45,  51, 
24  NE  24,  8  LRA  176. 

39.  Lovell  V.  Cragln,  136  U.  S.  130, 
147,  10  set  1024,  n  L.  ed.  872. 

40.  See  also  Venue  [40  Cyo  30,  47, 
80,  93]. 

•U.   Burrlll  L.  D. 

[a]   Othwr   daflBlttoBS   tami  (1). 


"One  which  must  be  brought  in  a 
particular  place."  English  L.  D.  (2> 
"An  action  founded  on  such  a  cause 
as  necessarily  refers  to  some  particu- 
lar locality."  Burrlll  L.  D.  (3)  "An 
action  the  cause  of  which  could  have 
arisen  In  some  particular  county 
only."  Bouvler  L.  D.  <4)  "Those 
civil  actions  which  can  be  brought 
(mly  in  the  county  or  other  territorial 
jurisdiction  in  which  the  cause  of 
action  arose."  Bouvler  L.  D.  eub 
verb.  "Action."  <6)  "Local  actions 
are  such  as  require  the  venue  to  be 
laid  In  the  county  in  which  the  cause 
of  action  arose.**  Aokarson  v.  Srls 
R.  Co.,  81  N.  J.  L.  802,  811.  (6) 
"ZiOoal  actions  are  aueh  as  require 
the  venue  to  be  laid  in  the  counqr  in 
which  the  cause  of  action  arose,  for 
the  reason  that  the  cause  of  action 
could  only  have  arisen  Iji  a  particular 
county."  HcLeod  v.  Connecticut,  etc., 
R.  Co.,  68  Vt.  727,  788,  6  A  648.  (7) 
"An  action  is  so  termed  when  all  the 
principal  facts  on  which  It  is  founded 
are  of  a  local  nature;  as  wl\ere  pos- 
session of  land  is  to  be  recovered,  or 
damages  for  an  actual  trespass,  or  for 
waste  aflTecting  land,  because  in  such 
case  the  cause  of  actioi^  relates  to 
some  particular  locality,  which  usu- 
ally also  constitutes  the  venue  of  the 
action."  Black  L.  I>.  sub  verb. 
"Action."  (8)  "If  a  cause  of  action 
could  only  have  arisen  In  a  particular 
place,  the  action  Is  local,  and  the 
suit  must  be  brought  In  the  county, 
or  place  In  which  It  arose."  Crook 
v.  Pitcher,  61  Md.  510,  613.  (9)  "When 
the  cause  of  action  could  only  have 
arisen  in  a  particular  place  or  county. 
It  is  local,  and  the  venue  must  be 
laid  therein,"  Worster  v.  Wlnnlplseo- 
gee  Lake  Co.,  25  N.  H.  526,  530. 

42.  Miller  v.  Rlckle.  127  Fed.  678. 
677;  Nonce  v.  Richmond,  etc,  R.  Co., 
33  Fed.  429.  432;  Crook  v.  Pitcher, 
61  Md.  610,  618:  Beime  v.  Hosser,  '26 
OratL  (67  Va.)  537,  641.  See  also 
infra  |  ». 

48.  Black  L.  D.  sub  verb.  "Ac- 
tion." To  same  effect  2  Blackstone 
Comm.  118. 

[a]  Othsr  dfOaltions^d)  "BHxed 
actions  are  those  which  are  brought 
for  the  speciflc  recovery  of  lands,  as 
In  real  actions,  but  have  Joined  with 
this  claim  one  for  damages  in  re- 
spect to  such  property."  Hall  v. 
Decker.  48  He.  256,  266.  (2)  "Those 
which  partake  of  the  nature  of  both 
real  and  personal  actions."  Bouvler 
L.  D.  sub  verb.  "Action."  (3) 
"Mixed,  are  such  as  appertain  In  some 
degree  to  both  [real  and  personal]; 
are  properly  reducible  to  neither  of 
them,  being  brought  both  for  speciflc 
recovery  of  lands,  tenements,  and 
hereditaments,  and  for  damages  for 
injury  sustained  in  respect  of  auch 
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[(  14]  14.  Penal  Action.  A  penal  action  is  an 
action  upon  a  penal  statute';  an  action  for  the  re- 
covery of  a  penalty  given  by  statute/* 

[$15]  16.  Personal  Action.  A  personal  action 
is  an  action  brought  for  the  recovery  of  personal 
property,  for  the  enforcement  of  some  contract  or 
to  recover  danu^es  for  its  breach,  or  for  the  re- 
covery of  damages  for  the  commission  of  an  injury 
to  the  person  or  property.*"  While  ordinarily  the 
term  '^personal  action"  is  used  in  contradistinction 
to  the  terms  *'real  action*'  and  "mixed  action,"**  it 
is  sometimes  used  in  other  senses,*'  as  to  designate 
an  action  which  is  personal  in  the  sense  of  not  sur- 
viving the  death  of  a  party.^ 

Ltlnfloott  V.  Fuller,  57  Me. 


property.' 
40S,  40S. 

[b]   <»«ll  lAW  dAflnltloiUk— (1>  "An 

action  in  which  some  speclflc  thing 
waa  demanded,  and  also  some '  per- 
sonal obligation  claimed  to  be  per- 
formed; or,  in  other  words,  an  action 
which 'proceeded  both  In  rem  and  in 
personam.^'  Black  L.  D.  Bub  verb. 
"Action."  (2)  "Mixed  personal  ac- 
tions are  those  which  i>artake  of  both 
a  civil  and  a  criminal  character." 
Bouvier  L.  D-.  sub  verb.  "Action." 

4«.  Black  L.  D.;  Burrill  L.  D.  [quot 
Iowa  V.  Chicago,  etc,  R.  Co.,  87  Fed. 
497,  199,  3  L.RA  554], 

[a]  Oth«r  deJLoIUona.— (1)  "A  suit 
for  some  penalty  or  punishment  on 
the  parties  sued.  Action  for  the  re- 
covery of  a  penalty."  English  L,  D, 
^  (8)  "A  penal  action  is  one  allowed 
in  pursuance  of  public  Justice  under 
particular  laws."  Western  Union  Tel. 
Co.  V.  Taylor,  84  Ga.  40&,  418,  11  BE 
396,  8  LRA  189  (code  definition). 
<3)r  "Penal  actions  are  such  as  are 
brought,  either  by  the  state  or  by  an 
individual  under  permission  of  a 
statute,  to  enforce  a  penalty  imposed 
by  law  for  the  commission  of  a  pro- 
hlhited  act."  Black  L.  D.  sub  verb. 
"Action." 

[bl  BUtSMat  nsw  of  tenttir— "In  & 
broad  sense,  the  term  {penal  action] 
has  been  made  to  Include  all  actions 
in  which  there  may  be  a  recovery  of 
exemplary  or  vindictive  damages,  as 
suits  for  libel  and  slander,  or  in 
whicA  special,  double,  or  treble  dam- 
ages are  given  by  statute,  such  as 
aetlpos  to  recover  money  paid  as 
usury  or  lost  in  gaming.  .  .  .  But 
In  a  more  particular  sense  It  means 
(1)  an  action  on  a  statute  which  gives 
a  certain  penalty  to  be  reravsred  by 
any  person  who  will  sue  for  it  .  .  . 
or  (2)  an  action  in  which  the  Judg- 
ment against  the  defendant  Is  In  the 
nature  of  a  fine  or  is  Intended  as  a 
punishment,  actions  In  which  the  re- 
covery is  to  be  compensatory  in  Its 
purpose  and  effect  not  being  i>enal 
actions  but  civil  suits,  though  they 
may  carry  special  damages  by 
statute."  Black  L.  D.  sub  verb. 
'Tenal." 

46.    Bouvier  L.  D. 

[a]  OUisr  asllnltloiis«— (1)  "An 
action  brought  for  the  recovery  of 
some  debt  or  for  damages  for  some 
personal  injury,  in  contradistinction 
to  the  old  real  actions,  which  related 
to  real  property  only."  Black  L.  D. 
sub  verb.  "Action."  (2)  "Personal 
actions  are  such .  whereby  a  man 
claims  a  debt  or  personal  duty  or 
damages  In  lieu  thereof;  and,  like- 
wise, whereby  a  man  claims  a  satis- 
faction In  danmges  for  some  Injury 
done  to  his  person  or  property."  3 
Blackstone  Comm.  117  [quot  Iiinscott 
V.  Fuller,  57  Me.  406,  408;  Com.  v. 
Lehigh  Valley  R.  Co.,  7  Kulp  (Pa.) 
229,  230;  Forrester  v.  Thrasher,  9  Ont. 
Pr.  383,  388].  (8)  "Personal  actions 
are  those  which  are  brought  for  the 
recovery  of  a  debt,  or  damages  for 
breach  of  a  contract,  or  for  a  specific 
.personal  chattel,  or  for  satisfaction 
In  damages  because  of  some  injury  to 
the  person  or  to  personal  or  real 
property."   Osbom  v.  Fall  River,  110 


Mass.  508,  5  NE  48S.  See  also  Doe  v. 
Waterloo  Mtn.  Co.,  43  Fed.  219,  221. 
(4)  "Personal  [actions]  are  those 
brought  for  specific  recovery  of  goods 
and  chattels,  or  for  damages  or  other 
redress;  for  breach  of  contract  and 
other  injuries,  of  whatever  descrip- 
tion; the  specific  recovery  of  lands, 
tenements  and  hereditaments,  only 
excepted."  Unscott  v.  Fuller,  57  Me. 
406,  408;  Hall  v.  Decker,  48  Me.  256, 
2S6.  To  same  effect  Boyd  v.  Cronan, 
71  Me.'  286,  287.  (5)  "An  action  is  de- 
fined to  be  the  legal  demand  of  one's 
right;  and  when  it  Is  brought  to 
recover  a  debt,  damages  or  personal 
property,  it  Is  called  a  personal  ac- 
tion." Farrlngton  v.  Freeman,  2  Bdw. 
(N.  T.)  572,-  578. 

[bl  CivU  law  d«fliil11on^"Per- 
sonal  actions  are  those  in  which  one 
person  (actor)  sues  another  as  de- 
fendant (reus)  in  respect  of  some 
obligation  which  he  is  under  to  the 
actor,  either  ex  contractu  or  ex  de- 
licto, to  perform  some  act  or  make 
some  compensation."  Bouvier  L.  D. 
sub  verb.  "Action."  To  same  effect 
Black  L.  D.  sub  verb.  "Action." 
*  46.  Kane  v.  Fillmore  Avenue  Bap- 
tist Church,  72  N.  J.  L.  442,  444,- 60 
A  1099;  Atty.-Gen.  v.  Delaware,  etc., 
R.  Co.,  38  N.  J.  L.  282,  283. 

[a]  The  term  1>  Boi  iissd  In  the 
sense  of  distinguishing  actions 
against  natural  persons  from  actions 
against  artificial  persons.  Kane  v. 
Fillmore  Avenue  Baptist  Church,  72 
N.  J.  L.  442.  444.  60A  1099. 

47.  Hayden  v.  Vr^land,  87  N.  J. 
L.  372,  373,  18  AmR  728. 

[a]  Am  oMd  Ib  a  alatata,  Ont.  Rev. 
St.  o  47  9  19,  the  term  ''personal  ac- 
tion" has  been  construed  as  Blgnlfy- 
ing  merely  a  common-law  action  as 
distinguished  from  an  equitable  ac- 
tion. McOugan  HcOugan.  21  Ont. 
289  294 

48.  Hayden  v.  Vreeland,  87  N.  J. 
L.  372,  18  AmR  723.  See  also  Abate- 
ment and  Revival  9  303  et  seq. 

[a]  Vhs  deflnitloii  of  a  personal 
action  in  this  sense  of  the  term  is: 
"An  action  which  can  be  brought 
only  by  the  person  himself  who  Is  In- 
jured, and  not  by  his  represertta- 
tlves."  Black  L.  D.  sub  verb.  Action." 

49.  The  Tllton,  28  F.  Caa.  No. 
14,064.  B  Mason  46S,  468. 

[a]  Othec  deHnltloas^d)  "A  suit 
in  which  the  mere  title  to  property  Is 
litigated  and  sought  to  be  enforced, 
as  distinguished  from  a  possessory 
suit."  Burrill  L.  D.  (2)  "A  droitural 
action;  that  is,  one  In  which  the 
plaintiff  seeks  to  establish  and  en- 
force, by  an  appropriate  legal  pro- 
ceeding, his  right  of  property,  or 
his  title,  to  the  subject-matter  in 
dispute;  as  distinguished  from  a  pos- 
sessory action,  where  the  right  to  the 
possession  is  the  point  in  litigation, 
and  not  the  mere  right  of  property." 
Black  !>.  D.  (3)  "A  petitory  suit  or 
action  is  understood  to  be  one  in 
which  the  mere  title  to  property  is 
to  be  enforced  by  means  of  a  demand, 
petition,  or  other  legal  proceeding,  as 
distinguished  from  a  suit  where  only 
the  right  of  possession  and  not  the 
mere  right  ox  proikerty  1«  In  oontro- 


[$  16]  16.  Petitory  Action.  A  petitory  action  is 
one  in  which  the  meie  title  to  the  property  is  liti- 
gated, and  sought  to  be  enforced,  independently  of 
any  piwsession  which  has  previonsly-  accompanied 
or  sanctioned  that  title.*' 

17]  17.  FbpnUr  Action.  A  popular  action  is 
an  action  for  a  statutory  penalty  br  forfeiture,  given 
to  any  such  person  or  persons  as  will  sue  for  it;  an 
action  given  to  the  people  in  generaL" 

[$  18]  18.  PoBsessor^  Action.  A  possessory  ac- 
tion is  an  action  founded  on  possession  j"^  an  action 
which  has  for  its  immediate  object  to  obtain  or 
recover  the  actual  possession  of  the  subject  matter" 
as  distinguished  from  an  action  which  merely  seeks 

vefsy."  Bouvier  U  D.  sub  verb. 
"Petitory." 

[b]  u  Tionlalaaa  ^"The  petitory 
action  is  that  by  which  he  who  has 
the  property  of  a  real  estate,  or  of 
a  right  upon  or  growing  out  of  It, 
proceeds  against  the  person  having 
the  possession,  in  order  to  obtain  the 
possession  of  the  immovable  prop- 
erty, or  the  enjoyment  of  the  rights 
,upon  it,  to  which  he  is  entitled."  Gar- 
land Rev,  Code  Pr.  art  5. 

[cj  In  ■ootoli  law.^"Actions  in 
which  damages  are  sought."  Black 
L.  D.;  Bouvier  !<.  D.  sub  verb. 
"Petitory." 

[d]    Petitory  and  poassMory  ac- 
tions dlatlBgiilab«d  see  The  Tllton,  23 
F.  Cas.  No.  14,054,  5  Mason  465,  468. 
60.    Black  L.  D.;  Burrill  U  D. 

[a]  Other  dsflnltions. — (1)  "An  ac- 
tion given  by  statute,  to  any  one  who 
win  sue  for  the  penalty."  Bouvier  L. 
D.  (2)  "One  for  a  breach  of  a  penal 
statute."  English  L.  D.  (3)  Popular 
actions  are  "such  as  may  be  brought 
by  any  person,  as  in  the  case  of  a 
penal  statute  which  fOrblds  some  act 
or  omission,  on  pain  of  forfeiting  a 
penalty  to  any  such  person  as  will 
sue  for  it."  Sweet  L.  D.  sub  verb. 
"Action"  [Quot  Shrigley  v.  Ta.ylor,  4 
Ont.  396,  397]. 

[b]  Qal  tarn  aotton  dlaUnrnljaiad. 
— '^Sometimes  part  of  the  penalty  Is 
given  to  the  crown  or  the  public,  and 
the  rest  to  the  informer,  and  then 
the  suit  is  called  a  qui  tam  action, 
because  It  is  brought  by  a  person 
'quI  tam  pro  domino  rege,  quam 

Sro  80  Ipso  in  hac  parte  scqultur.'  ** 
weet  lb  D.  BUb'verb.  "Action."  Seo 
also  infra  i  19. 

Bl.   Black  Xj.  D.;  Burrill  li.  T>. 
si.   Black  L.D. 

[a]  Other  dAflnltio&s. — (1)  "An  ac- 
tion claiming  possession,  or  the  right 
of  possession;  an  action  broug:ht  to 
recover  possession."  Burrill  L.  D. 
(2)  An  action  "which  seeks  to  restore 
to  the  owner  the  possession,  of  which 
he  had  been  unjustly  deprived,  when 
that  possession  has  followed  a  legal 
title,  or  as  it  Is  sometimes  phrased, 
when  there  has  been  a  possession 
under  a  claim  of  title  with  a  constat 
of  property."  The  Tllton,  23  F.  Cas. 
No.  14,054;  5  Mason  465.  468. 

[b]  In  ^onlsiana. — "A  possessory 
action  Is  that  by  which  one  claims 
to  be  maintained  in  the  possession  of 
an  immovable  property,  or  of  a  right 
upon,  or  growing  out  of  it,  when  he 
has  been  disturbed;  or  to  be  rein- 
stated to  that  possession,  when  he 
has  been  divested  or  evicted."  Gar- 
land Rev.  Code  Pr.  art  6. 

[c]  In  old  BnglUb  law. — (1)  "A 
real  action  which  had  for  its  object 
the  regaining  posaeasioo  of  the  free- 
hold, of  which  the  demandant  or  bis 
ancestors  had  .been  unjustly  deprived 
by  the  present  texiant  or  possosaor 
thereof."  Blaidc  U  D.  (2)  "A  real 
action.  In  whi<^  the  plaintiff,  called 
the  demandant,  sought  to  recover  the 
possession  of  land,  tenements,  and 
hereditaments,"    Bouvier  L.  D. 

[d]  la  Sootoh  lav. — (1)  "An  ac- 
tion for  the  vindication  and  recovery 
of  the  poBaesslon  of  heritable  or  mov- 
able goods;  e.  »7Stli«  action  of  molaa- 
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to  vindicate  plaintiff's  title,  or  ^liiefa  inTolves  the 
bare  rig^t  ouly,"*  the  latter  being  called  a  "peti- 
tory" action.** 

[{  19]  19.  Qui  Tan  Action.  A  qni  tarn  action  is 
an  action  broi^^ht  by  an  informer,  under  a  statute 
vfaieh  establishes  a  penalty  for  the  commission  or 
onnssion  of  a  certain  act,  and  provides  that  the 
same  shall  be  recoverable  in  a  eivil  action,  part 
of  the  p«nalty  to  go  to  any  person  who  will  fanng 
sDch  action  and  the  Yemaindcor  to  the  state  or  some 
other  institution;"  so  called  beeanae  pUuntifl  states 
that  he  sues  as  well  for  the  state  as  n>r  himself."* 

20]  90.  Seal  Action.  A  real  action  is  one 
bronght  for  the  specific  recovery  of  lands,  tene- 
ments, or  hereditaments." 

[{  21]  21.  Bemedial  Action.  A  remedial  action 
is  an  acti<m  brought  by  the  party  injored"  to  ob- 

tatlon."   Black  L.  D.    (2)  "An  action 
If)  whlfdi  the  posssssion  of  heritable 
or  movable  property  may  be  recov- 
ered and  tried."    Bouvter  L.  D. 
68.    Black  U  D. 

ypiatMory  and  potltorr  aotlou  dls- 
ttaniaiMd  Bee  aupra  I  16,  and  Infra 

SL   Black  Ij.  J>.    See  aXno  supra 
I  IS. 

56.  Black  I*.  D.  [qnot  Stote  v. 
Warner,  197  Mo.  650,  S6S,  84  SW  962]. 
See  also  Grover  v.  Morris,  TS  N.  T. 
473.  478  (where  the  CQurt  refers  to 
what  "are  technically  known  as  qui 
tarn  or  popular  actions"  as  actions 
"given  by  statute  for  the  recovery, 
in  whole  or  in  part,  of  forfeitures  or 
penalties  to  any  person  who  may  sue 
for  the  same") ;  In  re  Barker,  B6  Vt. 
14,21  tquot  ElBpinaase  Pen.  St.l  (where 
!l  is  said:  "A  statute  which  gives  a 
certain  penalty,  to  be  recoverea  by 
action  "by  any  person  who  will  sue 
for  the  same,"  and  then  gives  part 
of  the  penalty  when  recovered  to  such 
person,  and  part  to  the  klnff,  poor  of 
the  parish,  etc.,  this  Is  a  qui  tain  or 
purely  penal  action"). 

[al  Other  definitions.— (1)  "An 
action  under  a  statute  which  imposes 
a  penalty  for  the  doins  or  not  dolifn 
an  act,  and  ^ves  that  penalty  in  part 
to  whomsoever  will  sue  for  the  same, 
and  the  other  part  to  the  common- 
wealth, or  some  charitable,  literary, 
or  other  Institution,  and  makes  it 
recoverable  by  action."  Bouvier  L. 
D.  (2)  "One  brought  on  behalf  of 
the  King  and  the  informer."  English 
L.  D.  (S)  '"The  name  given  to  an 
action  brought  by  an  informer,  where 
part  of  the  penalty  or  forfeiture  sued 
for,  is  given  to  flie  king,  the  state, 
the  poor,  or  to  some  public  use,  and 
the  other  part  to  the  informer  or 
prosecutor.  So  termed  from  the  em- 
phatic words  of  the  clause'  in  which 
the  plaintiff  was  described  In  the  old 
forms:  Qui  tam  pro  domino  rege,  Ac. 
quam  pro  selpso  in  hap  parte  sequi- 
tur;  who  sues  as  well  for  the  king, 
&c.  as  for  himself,  in  this  behalf.' 
Burrtll  U  D.  „  ^ 

66.  Black  L.  1>.  [quot  State  v. 
•Warner,  197  Mo.  650,  66S,  94  SW 
962). 

67.  Llnscott  V.  Fuller,  57  Me.  406. 
408:  Hall  v.  Decker,  48  Me.  255;  Black 
L.  T>  sub  verb.  "Action;"  Bouvier  L. 
D.  Bub  verb.  "Action."  See  Real  Ac- 
tions [33  Cyc  1E42}. 

[a]  OivU  law  definition. — (1) 
"Those  by  which  a  person  seeks  to 
recover  his  property  which  Is  In  the 

r session  of  another."  Bouvier  L. 
sub  verb.  "Action."  (2)  "Among 
the  civilians,  real  actions,  otherwise 
called  'vindications.'  were  those  In 
which  a  man  demanded  something 
that  was  ills  own.  Ther  were  founded 
on  dominion,  or  Jus  in  re.  The  real 
actions  of  the  Roman  law  were  not, 
like  the  real  actions  of  the  common 
law.  confined  to  real  estate,  but  they 
Included  personal,  as  well  as  real 
property."  BbuA  lu  D.  sttb  verb. 
"Action." 


tain  indemnity,"  as  distingnished  from  poial  ae- 

tion." 

[$22]  22.  Statutory  Action.  A  statutory  action 
is  an  action  which  can  be  brought  by  authority  of 
some  statnte." 

[$  23]  23.  Transitory  Action.*'  A  transitory 
action  is  an  action  tiie  cause  of  which  might  have 
arisen  in  one  place  or  county  as  well  as  another;" 
one  that  may  be  brought,  or  in  which  the  venue 
mi^  be  laid,  in  any  county.**  The  term  is  used  in 
contradistinction  to  local  action.** 

1%  24]  B.  Oastf"— 1.  In  GtnexaL  The  term 
"ease"  in  a  l^al  sense*'  has  been  varionsly  de- 
fined  as  a.  state  of  facts  which  fnmishes  oecasicm 
for  the  exereiBe  of  the  jnrisdiction  of  a  court  of 
justice;**  a' state  of  facts  involving  a  question  for 
discussion,**  especially  a  cause  or  suit  in  court;"* 


rbl  ^The  essential  and  dlstin- 
gvudUnv  fact  that  gives  an  action  the 
character  of  a  real  action  Is,  that  It 
seeks  to  recover  speclflcallr  the  land 
and  its  possession?'  Hall  v.  Decker, 
48  Me.  2&5. 

68.  aKeefe  v.  Weber.  14  Or.  K&, 
66,  18  P  T4:  Bones  v.  Booth.  W.  Bl. 
1226,  1227,  96  Reprint  721.  See  also 
Burnett  v.  Ward,  42  Vt.  SO.  84. 

Ba.  Reed  V.  NorthSeld,  II  Pick. 
(Mass.)  94,  101,  23  AmD  662.  See 
also  Burnett  t.  Ward,  42  Vt.  80,  84. 

so.  CVKeefe  v.  Weber,  14  Or.  65, 
S6,  12  P  74:  Bones  v.  Booth,  W.  Bl. 
1226,  1227.  96  Reprint  721.  See  also 
supra  I  14,  and  infra  9  186. 

"The  action  is  remedial  where  the 
action  is  brought  by  the  party  In- 
jured, but  penal  where  brought  by 
common  informer."  O'Keefe  v.  Weber, 
14  Or.  65,  56,  12  P  74  [quot  Bones  v. 
Booth  W.  Bl.  1226,  1227,  96  Reprint 
721], 

61.  English  L.  D. 
[a]  Another  definition. — "Statu- 
tory actions  are  such  as  can  only  be 
based  upon  the  particular  statuteH 
creating  them."  Black  D.  ftub  verb. 
"Action." 

68.  See  also  Venue  [40  Cyo  86.  103]. 
63.  Bouvter  L.  D. 
[a]  Other  definitions.— (1)  "Tran- 
sitory actions  are  those  founded  upon 
a  cause  of  action  not  necessarily  re- 
ferring to  or  arising  In  any  particular 
locality."  Black  L.  D.  sub  verb. 
"Action."  (2)  "Transitory  actions 
are  those  personal  actions  which 
might  have  arisen  In  any  county, — 
actions  in  assumpsit  or  of  contract, 
actions  which  seek  nothing  more  than 
the  recovery  of  money,  or  personal 
chattels,  whether  they  sound  in  con- 
tract or  tort,  because  actions  of  this 
kind  are  generally  founded  on  the 
violation  ox  rights  which.  In  contem- 

Slatlon  of  law,  have  no  locality." 
hrlstiana  Denomination  Educational 
Soc  V.  Varney,  54  N.  H.  376,  878. 
(3)  "Transitory  afitions  are  such  per- 
sonal actions  as  seek  only  the  re- 
covery of  money  or  personal  chattels, 
whether  they  sound  in  tort  or  con- 
tract. They  are  universally  founded 
on  the  supposed  violation  of  rights, 
which.  In  contemplation  of  law.  nave 
no  locality."  Ackerson  v.  Erie  R, 
Co..  31  N.  J,  309,  312. 
B*.  Burrlll  L.  D. 
[a]  Other  definitions. — <1)  "One 
which  may  be  brought  In  any  coun- 
ty." English  L.  D.  (2)  "Transitory 
actions  are  personal  actions  brought 
for  the  recovery  of  money  or  personal 
chattels,  whether  they  sound  in  tort 
or  contract,"  McLeod  v,  Connecticut, 
etc.,  R.  Co.,  58  Vt.  727.  733.  6  A  648. 

(3)  "Now  personal  actions  are,  as  we 
all  know,  actions  of  a  transitory 
character.  They  follow  the  party 
wherever  he  is  to  be  found."  Mcuitire 
V.    Mclntlre,    16    D.    C.    S44,  360. 

(4)  "Transitory  actions  have  their 
foundation  In  the  suppomd  vlo* 
latlon  of  rights  which.  In  the  contem- 

Slatlon  of  Taw,  have  no  locality  and 
or  which  the  right  to  compensation 


Is  recognized  by  the  laws  of  all  coun- 
tries, and  rest  upon  the  rule  of  Inter- 
national comity  that  every  nation 
may  rightfully  exercise  Jurisdiction 
over  all  persons  wltbln  Its  limits,  in 
reroect  to  matters  purely  xwxKmal." 
MoZ^od  v.  Connecticut,  etc.,  R.  Co~ 
B8  Vt  727.  784,  6  A  648. 

65.  Livingston  v.  Jefferson,  16  F. 
Cas.  No.  Mil.  1  Brock.  808,  816; 
McGonigle  V.  AtChlaon,  88  Kan.  786, 
735,  7  P  650;  Mason  V.  Warner,  81 
Mo.  508,  510;  Condon  V.  Ijelpslger,  17 
Utah  498,  501,  56  P  82.  Bee  alsO  supra 
8  12- 

"Actions  are  either  transitory  or 
local.  They  are  said  to  be  transitory 
where  the  transactions  on  which  they 
are  founded  might  have  taken  place 
anywhere,  but  are  local  where  their 
cause  is  in  its  nature  necessarily 
local."  Mason  v.  Warner,  81  Mo.  508, 
610.  To  same  effect  Livingston  v. 
Jefferson,  15  P.  Cas.  No.  8,411,  1 
Brock.  203,  210;  McGonigle  v.  Atchi- 
son, 38  Kan.  726,  735,  7  P  650;  Condon 
v.  Lelpslger,  17  Utah  498,  BOl,  66  P 
82  [quot  Anderson  L.  D.];  Brereton  v. 
Canadian  Pac.  R.  Co.,  29  Ont.  67.  60. 

66.  Cross  refereaeesi 

Case,  action  on  see  Case^  Action  on 

'16  Cyc  6811.    ^        ,  ^  

Case  agreed  see  Appeal  and  Brror  [8 

Cyc  74] ;  Submlcnfon  of  Controversy 

[37  Cyc  3461. 
Case  on  appeal  see  Appeal  and  Error 

[2  Cyc  1076  ;  3  Cyc  68] ;  Criminal 

Law  [12  Cyc  865]. 
Case   submitted   see   Submission  of- 

Controversy  [8?  Cyo  846]. 

67.  Dickey  v.  Smith,  48  W.  Va.  806, 
809,  86  SE  373  (where  the  court  said: 
"The  word  'case^  has  various  mean- 
ings. In  a  legal  sense  It  means  'suit,' 
but  In  its  ordinary  usage  it  means 
'event'  'result,'  'happening,'  'side,'  or 
'party.'  The  legislature  uaes  It  In- 
aiscrimtnately,  sometimes  having  the 
technical  and  sometimes  the  general 
meaning" ) . 

[a]  Case  as  naeaninff  oanse  of  ao- 
tlon  see  Woodruff  v.  Dickie,  SI  HowPr 
<N.  T.)  164,  167  (relating  to  allega- 
tions material  to  plalntTfTB  "case" 
which  may  be  added  by  amendment); 
Swedish -American.  Nat.  Bank  v. 
Dickinson  Co.,  6  N.  D.  222,  233,  69 
NW  455.  49  LRA  286  (relatlug  to 
facts  material  to  plaintiff's  "case" 
which  may  be  set  up  by  supplemental 
complaint). 

68.  Buell  V.  Dodge,  68  Cal.  668. 
554  ;  Calderwood  v,  Peyser,  48  Cal. 
110.  116:  Oibson  v.  Sidney,  60  Nebr. 
12,  14,  69  NW  314;  Kundolf  V.  Thai- 
helmer,  12  N.  T.  693,  596. 

69.  U.  S.  V.  Dolla,  117  Fed.  101, 
103,  100  CCA  621;  In  re  Boj^rt,  3 
F.  Cas.  No.  1,596,  2  Sawy.  S96,  406 
[dt  Webster  D.) ;  Webster  D.  [quot 
Smith  V.  Waterbury.  64  Conn.  174, 
177,  7  A  171. 

TQb  U.  a  V.  Dolla.  177  Fed.  101, 
108,  100  CCK  621;  Webster  D.  [quot 
Smith  V.  Waterbury,  64  Conn.  174, 
177,  7  A  17;  State  v.  Riley,  208  Mo. 
176, 186, 101  SW  667.  1«>LIUN8  HOO] 
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a  question  contested  before  a  court  of  justice/*  in 
an  action  or  suit  at  law  or  in  equity;^'  a  subject  on 
which  the  judicial  pover  is  capable  of  acting,  and 
which  has  been  submitted  to  it  by  a  party  in  the 
forma  required  by  law;"  an  action;"  cause;  suit;'* 
proceeding;'''  an  action  or  cause  in  court an 
action  or  suit  in  law  or  equity;^*  a  pending  suit;^ 
a  suit  or  proceeding  in  court,  invoking  the  exercise 
«f  jndicial  power,"'^  and  embracing  everything  from 
the  filing  of  the  complaint  to  the  entry  of  satisfac- 
tion  of  the  judgment;"  a  generic  term,  which  em- 
braces many  different  species  of  actioDa,"  and  in- 
«ludeB  all  eases,  special  or  otherwiM,**  and  criminal 
as  well  as  civil  proceedings.^ 

Other  terms  compared  and  distingnighed.  While 
the  term  "case"  ia  often  defined  or  treated  as 
aynouymous  with  the  terms  '* action, "cause,'*' 
and  "amt,"^  it  has  also  been  said  to  be  a  broader 
term  than  either  "action,"™  or  "suit,"***  and  to 
include  proceedings  which  do  not  properly  faU  with- 
in either  of  these  terms."*  It  has  alao  been  dia- 
tii^ished  from  the  terms  "controversy,"*^  "crim- 
inal proaeention,""  ''question,"**  and  "proceeding 


m  rem."* 

[$26]  S.  Oivil  Case.  A  civil  case  is  defined  as 
a  suit  at  law  to  redress  the  violation  of  aome  con- 
tract, or  to  repair  some  iiuary  to  property  or  to 
the  person  or  personal  srigbta  of  individuals  an 
action  brought  to  recover  aome  civil  right,  or  to  ob- 
tain redress  for  some  wrong,  not  being  a  crime  or 
misdemeanor."'  The'  term  is  used  in  different 
aenaea,"*  and  aometimea  its  proper  meaning  and 
application  will  depend  upon  the  construction  of  a 
particular  constitutional  or  statutory  provision.^  It 
is  frequently  used  as  sjrnonymous  with  "eivil  ac- 
tion,"* or  "civil  cause,"*  but  may  mtiui  something 
more,  or  less.'  It  is  frequently  used  in  contradis- 
tinction to  "criminal  case,"*  and  sometimes  with 
the  purpose  of  including  all  caaes  other  than  crim- 
inal cases;*  but  as  the  term  is  aometimes  used  an 
action  or  proceeding,  although  not  criminal,  may 
not  be  a;  "avil  case.?'*  The  term  is  sometimes  used 
as  synonymous  with  "action,"  and  in  oontradis- 
tinetion  to  the  term  "special  proceeding,'"  and 
sometimes  as  including  Bpeelal  proceedii^.'  It  is 
sometimes  used  as  including,*  and  sometimes  as 


n.  U.  S.  V.  Dolla,  177  Fed.  101, 
104.  100  CCA  521 ;  Gebhard  v.  Sat- 
tier,  40  Iowa  152,  166  [dt  Bouvler 
L,  I).]  ;  Home  Ins.  Co.  v.  North  West- 
ern Packet  Co.,  32  Iowa  228.  286,  7 
AmR  18S ;  Bouthwlck  v.  Southwlck, 
49  N.  T.  510,  517 ;  Slaven  v.  'Wheeler, 
68  Tex.  28,  25  (cit  Bouvler  L.  D.]  ; 
Ex  p.  Towles,  48  Tex.  413,  433  :  Bou- 
vler li.  D.  [quot  Buell  v.  Dodge,  63 
Cal.  553,  564  ;  Smith  v.  Waterbury, 
64  Conn.  174,  177,  7  A  17 :  Bank  ot 
Commerce  v.  Franklin,  88  III.  A.  198, 
203 :  state  v.  Riley,  203  Mo.  175,  186, 
101  SW  567.  12  LRANS  900]. 

79.  Buell  V.  Dodge,  63  Cal.  ESS, 
664  [clt  Bouvler  L.  D.]. 

73.  Bank  of  Commerce  V.  Frank- 
lin, 88  111.  A.  198,  203. 

74.  Blyew  v.  U.  S.,  18  Wall.  (U. 
S.)  681,  695,  20  L..  ed.  638;  V.  S.  v. 
Dolla,  177  Fed.  101,  103,  100  CCA  521 ; 
Home  InB.  Co,  v.  North  Western  Pack- 
et Co.,  18  Iowa  223,  236,  7  AmR  183  I 
Comstock  Mill,  etc„  Co.  vV.  Allen.  21 
N«v.  S26.  128.  81  P  484:  Bouvler  L. 
jy.  [quot  Smith  v.  Watarburr,  64  Conn. 
174,  177.  7  A  171. 

n.  if.  a  V.  Dolla,  177  Fed.  101, 
108.  100  CCA  621;  Buell  v.  Dodge,  63 
CaL  668,  664:  Gibson  v.  Sidney,  50 
Nebr.  18.  14.  69  NW  814;  Kundolf  v. 
Thalhetmer,  IS  N.  T.  698.  69« ;  Ben- 
son V.  Cromwell,  26  Barb.  (N.  T.) 
218,  221,  6  AbbPr  88;  Mack  v.  Bon- 
ner, t  Oh.  St.  366,  368  i  Sultlvan  v. 
Thomas,  3  S,  C.  631,  647  ;  Bouvler  L. 
D.  [quot  Smith  v.  Waterbury,  54  Conn. 
174,  177,  7  A  17]. 

7a.    Blyew  v.  U.  S.,  IS  Wall.  (U. 

g)  681,  695,  20  L.  ed.  638;  U.  S.  v. 
olla,  177  Fed.  101,  103,  100  CCA  521 ; 
Home  Ins.  Co.  v.  North  Western  Packet 
Co.,  32  Iowa  223,  236,  7  AmR  183; 
Baltimore  v.  Ritchie,  61  Md.  233,  245  ; 
Comstock  Mill,  etc.,  Co.  v.  Allen,  21 
Nev.  326,  328,  81  P  434  ;  Sullivan  v. 
Thomas,  8  S.  C.  631,  547  ;  Dickey  v. 
Smith,  42  W.  Va.  805,  809,  26  373 ; 
Bouvler  I*  D.  [quot  Smith  v,  Water- 
bury. 54  Conn.  174,  177,  7  A  17], 

77.  Comstock  Mill,  etc...  Co.  v.  Allen, 
21  Nev.  326,  328,  31  P  434. 

78.  WIngate  V.  Haywood,  40  N.  H. 
437,  466. 

79.  EIx  p.  Towles,  48  Tex.  413,  433. 
"A  case  is  a  suit  In  law  or  equity, 

instituted  according  to  the  regular 
course  of  judicial  proceedings."  Pacific 
Steam  Whaling  Co.  v.  U.  S.,  187  U.  S. 
447,  451,  23  SCt  164,  47  L.  ed.  253. 

BO.  Wells  V.  araham,  89  W.  Va.  605, 
606,  20  SB  576. 

81.  PIgua  Branch  State  Bank  v. 
Knoup,  6  Oh.  St.  342.  367. 

83.  Comstock  Mill,  etc.,  Co.  V.  Allen, 
SI  Nev.  325,  328.  31  P  434. 

83.  Carrol  v.  Oreen.  92  tT.  S.  609, 
filS,  22  U  ed.  788. 

Buell  V.  Dodse.  «S  CaL  6ES.  664 ; 


Kundolf  V.  Thalhelmer,  12  N.  T.  693. 
696. 

88.  U.  S.  V.  Cameron,  16  Fed.  794, 
795,  6  McCrary  98. 

88.  Clarkaon  v,  Manson,  4  Fed.  257, 
261.  18  Blatchf.  443  ;  Beecher  v.  Allen, 
6  Barb.  <N.  Y.)  169,  173.  See  also 
cases  supra  note  74. 

87,  Blyew  v.  U.  S.,  IS  WalL  (U.  S.) 
581,  696,  20  U  ed.  688 ;  U,  a  v.  Dolla, 
177  Fed.  101,  104,  100  CCA  621;  Erwln 
V.  tJ.  a.  S7  Fed.  470,  479,  2  LRA  229  ; 
Thelaen  v.  Johns;  72  Mich.  286,  293, 
40  NW  727  ;  Beecher  v.  Allen,  6  Barb. 
(N.  Y.)  169,  173.  See  also  cases  supra 
note  76. 

"Tiie  words  'case*  and  *cauae*  are 
constantly  used  as  synonyms  in  stat- 
utes and  judicial  decisiona,  each  mean- 
ing a  proceeding  In  court,  a  suit,  or 
action.'*^  Blyew  v.  U.  a,  IS  WalL  (U. 
a>  681.  696,  20  L.  ed.  «88. 

88.  Clarkson  v.  Manson,  4  Fed.  267, 
261,  18  BlBtchf.  441:  Bank  of  Com- 
merce V.  Franklin,  88  UL  A.  198, 
20S ;  New  Brunswick  Steamboat,  etc, 
Transp.  Ca  v.  Baldwin,  14  N.  J.  It 
440,  442.    See  also  cases  supra  note  76. 

88.  Gold  V.  Vermont  Cent.  R.  Co., 
19  Vt.  478,  484. 

so.  San  Mateo  County  v.  Southern 
Pac.  R  Co.,  13  Fed.  146,  147  ;  Oliver 
v.  Martin,  36  Ark.  134,  139  ;  Qold  v. 
Vermont  Cent  R.  Co.,  19  Vt,  478.  484. 

91.  San  Mateo  County  v.  Southern 
Pac.  R.  Co.,  13  Fed,  14G,  147;  Qold 
V.  Vermont  Cent.  R.  Co.,  19  Vt.  478, 
484.  See  also  U.  a  v.  Vols,  28  F.  Cas. 
No.  1«,<27.  14  Blatcht  16.  17.  But 
see  Moore  v.  Mayfield,  47  HI.  167. 
170. 

"In  common  parlance  It  has  a  more 
extended  meaning  than  the  word  'suit,' 
or  'action,'  and  may  include  applica- 
tion for  divorce,  applications  for  the 
establishment  of  highways,  applica- 
tions for  orders  of  support  of  relatives, 
and  other  special  proceedings  unknown 
to  the  common  law,"  Gold  v.  Vermont 
Cent.  R.  Co.,  19  Vt.  478,  48*. 

[a]  BBedal  prooeadlnra  Inoladed. 
— Carpenter  v.  Jones,  121  Cal.  362,  365, 
S3  P  842 ;  College  of  Physicians,  etc. 
V,  Gullbert,  100  Iowa  218.  219,  69  NW 
453  :  Sease  v.  Dobaon.  36  S.  C.  6G4  558. 
15  SB  703,  704.  But  see  Clough  v. 
Clough,  10  Colo.  A.  488,  61  P  61S,  616 
[arr  27  Colo.  97,  69  P  7861. 

98.  Snow  V.  Smith,  88  Fed.  657,  668. 
Compare  King  v.  McLiCon  Asylum,  64 
Fed.  331,  386,  17  CCA  HB  :  In  re  Pacific 
R.  Commn.,  32  Fed.  241.  265,  12  Sawy. 
559  (where  the  court  said  :  "The  term 
'controversies,'  if  distinguishable  at  all 
from  'cases,'  is  so  In  that  It  is  less 
comprehensive  than  the  latter  and  In- 
cludeH  only  suits  of  a  dvtl  nature"). 

ML  Oliver  v.  Martin,  S«  Ark.  124, 
188  (cmae  the  broader  tenn) 


94.  Carleton  v.  Bird,  94  -Me,  181, 
189,  47  A  154  (where  the  court  said: 
"There  la  a  clear  distinction  between 
a  case  and  a  question  arising  under 
the  patent  laws''). 

98;  Oliver  v.  Martin,  86  Ark.  134. 
139  (case  the  broader  term), 

M.  Schultz  v.  Moore.  Wright  (Oh.) 
280,  281 :  Messenger  v.  Converse 
County,  19  Wyo.  809,  324,  117  P  126 
[cit  Cyc]. 

[a]  Anotber  definition.— "Civil  cases 
are  those  which  involve  disputes  or 
contests  between  man  and. man,  and 
which  only  terminate  In  the  adjustment 
of  the  rights  of  plaintiffs  and  defend- 
ants." Qrimball  -  v.  Ross,  T.  U.  P. 
Charlt  (Qa.)  175,  181. 

97.  Messenger  v.  Ccmverss  County, 
19  Wyo.  809,  324,  IIT  P  188. 

98.  See  Messenger  v.  Converse 
County,  19  Wyo.  309.  824,  117  P  126. 

99.  Adklns  v.  Andrews.  1  Nebr. 
(Unotr.)  810,  811,  96  NW  228;  Mes- 
senger v.  Converse  County,  19  Wyo. 
809,   324,   117   P  126. 

1.  Com.  V.  Lancaster  County.  € 
Binn.  (Pa.)  5,  8;  Messenger  v.  Con- 
verse County.  19  Wyo.  809.  324,  117 
P  126. 

a.  Messenger  v.  Cmtveise  County, 
19  Wyo.  309,  324.  117  P  128. 

8.  Messenger  v.  Converse  County, 
19  Wyo.  809,  884.  117  P  126. 

"The  term  'dvll  cases'  is  frequently 
used  In  statutes  synonymousl  y  with 
'civil  actions'  or  'civil  causes,'  and 
has  been  held  to  have  the  same  mean- 
ing, or  something  more  or  less,  depend- 
ing upon  the  subject  and  the  connected 
provisions  of  the  statute."  Me!<.oenirer 
V.  Converse  County,  19  Wyo.  809,  321, 
U7  P  126.  _ 

4.  Hockemeyer  v.  Thompson,  150 
Ind.  176.  178.  48  NE  1029,  49  NE  1059; 
State  V.  Holtcamp.  236  Mo.  2S2,  259, 
138  SW  521 ;  Rogers  v.  Bonnett,  2  Okl. 
553,  667,  87  P  1078 :  Messenger  v.  Con- 
verse County.  18  Wyo.  809,  824,  117 
P  126. 

6.  Grimball  v.  Ross,  T.  U.  P.  Charlt. 
(Qa.)  176,  182  ;  Hockemeyer  v.  Thomp- 
son,  150  Ind,  176,  178,  48  NE  1029. 
49  NE  1069 ;  Messenger  v.  Converse 
County.  19  Wyo.  309,  324.  117  P  126. 

8.  Norrlstown,  etc..  Tump.  Co.  v. 
Burket,  26  Ind.  63,  62 ;  Lake  Erie,  etc, 
R.  Co.  V.  Heath,  9  Ind.  658,  669 ;  Ad- 
klns V.  Andrews,  1  Nebr.  (XTnoff.)  810. 
8U,  98  NW  228  :  Stevens  v.  Myem.  «2 
Or.  372.  408,  121  P  434,  126  P  29. 

7.  Peo.  V.  BIgelow,  11  HowPr  (N. 
Y.)  83.  86. 

8.  Carpenter  V.  Jones,  121  Cal.  362, 
866,  63  P  842  ;  Herkimer  v.  Keeler, 
109  Iowa  680, -686,  81  NW  ITS:  Keo- 
kuk College  of  Physicians  v.  auUbert, 
100  Iowa  218.  219.  69  NW  45S. 

9.  Orlmball  v.  Rom,  T.  U.  P.  Charlt 
(Qa.)  176,  18^ 
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excluding,^"  equity  cases.  It  has  been  held  to  in- 
elnde  only  such  statutory  actions  and  proceedings 
as  belong  to  the  same  class  or  are  of  the  same 
natare  as  previously  existing  actions  at  law  or  in 
equity.^* 

[$  26]  0.  OanM— 1.  In  OensraL  The  term 
"canse"  has  been  variously  defined"  as  an  action;" 
case;"  suit;"  action  at  law;"  suit  at  law  or  in 
equity;"  prosecution;"  litigation;"  judicial  pro- 
ceeding;"* any  question,  civil  or  criminal,  contested 
before  a  court  of  justice.'^  The  term  is  one  of  very 
broad  and  general  application,**  and  is  said  to  in- 
clude any  suit,  action,  matter,  or  other  proceeding 
competently  brought  before  and  litigated  in  a  par- 
ticular court.** 

Other  terms  compared  and  disttngniahed.  The 
term  "cause"  is  somewhat  broader  than  "action,"** 
and  is  Bometimes  used  in  the  sense  of  "contro- 


versy."*' While  sometimes  used  in  the  sense  of 
"cause  of  action,"**  it^  is  ordinarily  used  in  the 
sense  of  "action,''  "case,"  or  "suit,"**  and  di»^ 
tinguished  from  "cause  of  action."** 

[$27]  2.  OItU  Oansfl.  The  words  "civil  cause 
are  nsed  to  denote  causes  in  which  private  r^hts  are 
involved,*"  and  which  deal  with  private  wrongs,** 
in  contradistinction  to  criminal  causes.'^  The  term 
"oivil  cause"  is  said  to  be  of  wider  meaning  than 
"civil  action,"'*  and  to  comprehend  every  conceiv- 
able cause  of  action,  whether  legal  or  equitable, 
except  such  as  are  criminal  in  the  usual  sense.'' 

[$  28]  S.  Oaose  of  Action.  The  courts  have 
found  it  very  difficult  to  give  any  general  defini- 
tion of  the  phrase  "cause  of  action,"  which  would 
apply  to  all  cases  alike,"*  although  4t  has  been  said 
in  effect  that  there  is  no  legal  expression,  the  mean- 
ing of  which  is  more  clearly  apparent.'"  The  phrase 


10.  ailbert  V.  Thomas,  t  Oa.  676, 

S79.  , 

[8]  In  ooBstmlur  a  ooumtntlo&al 
proTUdon  In  regard  to  the  jurisdiction 
of  inferior  courts  In  "cMI  cases"  it 
was  held  that  while  the  term  "Is  broad 
enoush  to  include  equity  as  well  as 
cominon  law  caces.  Inasmuch  as  both 
bnucheB  of  jnrtsdletlon  fall  under  the 
denomination  of  dvll.  In  contradis- 
tinction from  tflmlnal  caaeB,"  It  was 
not  the  Intention  In  this  provision  to 
Include  equity  cases,  Gilbert  t. 
Thomas.  8  Oa.  576,  679. 

11.  BrueKsemann  v.  Toon?,  SOS  III. 
18t.  183,  70  NE  292. 

15.  See  cases  Infra  this  note,  and 
notes  13-21. 

[al  Deflsltlons^d)  "A  suit,  lltl- 
Eatlon,  or  action.  Any  question,  clvp 
or  criminal,  contested  before  a  court 
of  Justice."  Black  L.  D.  [quot  Gibson 
T.  Sidney,  60  Nebr.  12,  14.  69  NW  314]. 
(2)  "A  suit  or  action.  Any  question, 
elvU  or  criminal,  contested  before  a 
court  of  Justice."  Bouvler  L.  D.  [quot 
Taylor  v.  U.  6.,  46  Fed.  631,  639  (rev 
on  other  grounds  147  U.  8.  696,  13  SCt 
479,  87  U  ed.  385)  ;  Telle  v.  ToUe,  101 
Tex.  33,  104  SW  1049],  (8)  "A  suit 
or  action  In  court;  any  legal  process 
which  a  party  Institutes  to  obtain  his 
demand,  or  Dy  which  he  seeks  his 
right,  or  supposed  right"  Webster  D. 
[quot  EIx  p.  Mllligan,  4  Walt.  (U.  S.) 
2,  112,  18  1*  ed.  281]. 

[b]  "OanM  or  matter." — See  KeelTe 
V.  Syracuse  Third  Nat.  Bank,  177  N. 
T.  306,  810.  69  MB  69^  (holding  that 
under  a  code  provision  prohibiting  a 
Judge  from  taking  part  In  the  decision 
of  a  **ca4ise  or  matter"  it^  which  he 
has  been  an  attorney,  the  word  "cause" 
relates  to  actions,  and  the  word  "mat- 
ter" to  special  proceedings)  ;  Lamonte 
V.  Ward.  86  Wis.  668,  663  (holding  that 
a  contempt  proceeding,  if  not  a  "cause," 
is  at  least  a  "matter''^  within  the  mean- 
ing of  a  statute  providing  Cor  a  change 
of  venue  in  any  "canse  or  matter")  ; 
Ex'p.  Haaker,  U  Q.  B.  D.  82  (where 
It  was  said  that  the  words  "cause  or 
matter  ...  were  not  confined  to 
caoes  where  the  matter  tor  hearing 
arose  in  an  action,  but  extended  to 
any  matter  entered  for  hearing"). 

13.  In  re  Oliver,  77  Oh.  St  474,  479, 
83  NK  796  ;  Black  L.  D.  [quot. Gibson 
V.  Sidney,  60  Nebr.  12.  14,  69  NW  314) ; 
Bouvler  l*  D.  [quot  Taylor  v.  U.  S., 
45  Fed.  681,  639  (rev  on  other  grounds 
147  U.  S.  695,  13  SCt  479,  37  I*  ed. 
336);  Nacoochee  Hydraulic  Mln.  Co, 
V.  Davis,  40  Ga.  809,  320 ;  In  re 
Pamum,  61  N.  H.  376,  883  ;  Young  v. 
Southern  Bell  Tel..  etc.,  Co.,  76  8.  C. 
326,  338,  66  BE  767,  7  LRAN8  601,  9 
AnnCas  940 ;  ToUe  v.  Tolle,  101  Tex. 
38,  104  8W  1049]. 

14.  Brwin  v.  U.  &,  87  Fed.  470,  8 
t.RA  2S» ;  Shirts  t.  Irons,  47  Ind.  446, 
447. 

16,  In  re  Oliver,  77  Oh.  St  474,  479, 
88  KB  79S;  Black  D.  [quot  Gibson 
V.  Sidney,  60  Nebr.  12, 14,  69  NW  814] ; 
Bouvler  L.  D.  Equot  Taylor  v.  U.  S., 


46  Fed.  681,  689  (rev  on  other  grounds 
147  U.  S.  696,  13  SCt  479,  37  L..  ed. 
336)  :  Nacoochee  Hydraulic  Min.  Co.  v. 
Davis,  40  Ga.  309,  820 ;  In  re  Famum, 
61  N.  H.  876,  833  ;  Young  v.  Southern 
Bell  Tel.,  etc.,  Co.,  76  S.  C.  326,  333, 
66  SE  766,  7  LRAN8  601,  9  AnnCas 
940;  Tolle  T.  ToUe.  101  Tex.  88,  104 
8W  1049]. 

IflL  State  T,  Gordon,  8  Wash.  488, 
490,  8<  P  498  Idt  Andaraon  L.  D.l. 

IT.  State  V.  Gordon,  8  Wash.  488, 
490,  8<  P  498  [dt  Anderson  U  D.]. 

1&  State  V.  Hancock,  64  Nt  J.  L. 
393,  400.  24  A  726. 

19.  Black  L.  D.  [quot  Gibson  v. 
Sidney,  60. Nebr.  12,  I4,  69  NW  814}. 

50.  State  v.  Gordon,  8  Wash.  488, 
490,  80  P  498  [dt  Anderson  L-  D.]. 

51.  Black  L.  D.  [quot  Gibson  v. 
Sidney,  SO  Nebr.  12.  14,  69.  NW  814]; 
Bouvler  It.  D.  [quot  Taylor  v,  U.  S., 
46  Fed.  681,  639  (rev  on  other  grounds 
147  U.  S.  646.  13  SCt  479,  87  L.  ed. 
835)  ;  Erwin  v.  U.  S.,  37  Fed.  470,  479, 
2  LRA  229 ;  In  re  Famum,  61  N.  H. 
876,  888 ;  Tolle  v.  Tolle,  101  Tex  38, 
34,  104  SW  10491.  To  same  effect 
Nacoochee  Hydraulic  Mln.  Co.  v.  Davis, 
40  Ga.  809,  880 ;  Young  v.  Southern 
Bell  Tel.,  etc.,  Co.,  76  S.  C.  826,  833, 
56  SB  766,  7  LRANS  601,  9  AnnCas 
940. 

83.  Haupt  V.  Hennlnger,  3?  Pa.  13S, 
141. 

"The  word  'cause'  Is  applicable  to 
every  species  of  action.  It  Is  a  general 
term."  Scott  v.  Perkins,  28  He.  22. 
33,  48  AmD  470.  "Now  this  word 
cause  has  a  very  large  signification. 
It  means  a  euit  action^  or  legal  process, 
according  to  Worcester.  A  contested 
question  twfore  a  court  of  Justice,  a 
suit  or  action,  according  to  Bouvler." 
Haupt  V.  Hennlnger,  87  Pa.  188,  141. 

S3.  Oreen  v.  Pensance,  6  App.  Cas. 
867,  671  [quot  Fisher  v.  Brock,  8  Man. 
137,  142 ;  Grant  V.  Hunter,  6  Man.  010. 
6111. 

[a]  In  Canada  by  the  Judicature 
Ordinance  S  2  subs  1,  the  term  "cause" 
Includes  "any  action,  suit  or  other 
original  proceeding  between  a  plaintiff 
and  a  defenderlt"  Leblanc  v.  Maloney, 
5  Terr.  L.  341,  343. 

[b]  Ohaaoery  nit  iBoladed. — He- 
vener  v.  Hannah,  69  W.  Va.  476,  478, 
53  SE  635. 

[c]  Pcohate  proceeding-  luoladed. 
—Tolle  v.  Tolle,  101  T«tr88,  104  SW 
1049.  See  also  Ford  v.  Ford,  117  111. 
A.  602,  608  (appeal  from  probate  court 
to  circuit  court). 

34.  Grant  v.  Hunter,  6  Man.  610, 
611  (where  the  court  aald:  "Cause  is 
a  wider  term  [than  action]  and  in- 
cludes 'any  suit,  action,  matter  or  other 
proceeding  competently  brought  before 
and  litigated  In  a  i«rticu1ar  court'"). 

S5.  Underhlll  t.  Spencer,  26  K^n. 
71,  73  (holding  that  In  an  injunction 
bond  conditioned  to  pay  all  costs  and 
damages  awarded  "on  the  final  hear- 
ing in  this  cause,"  the  term  "cause" 
la  not  used  in  the  technical  sense  of 
referring  to  the  particular  action  In 


which  the  bond  is  given,  but  is  used 
as  equivalent  to  "controversy"). 

86.  U.  S.  V.  Rhodes,  27  F.  Cas.  No. 
16.151,  1  Abb.  28.  See  also  Davidson 
V.  Farrell,  8  Minn.  868  (where  the 
word  "cause"  is  said  to  mean  "the 
subject  of  difference  between  the 
parties,  as  settled  by  the  pleading^ 
whether  oral  or  written"),  y 

S7.  Young  V.  Southern  Bell  TeL, 
ettL,  Co..  76  8.  C.  886,  833,  66  SE  766, 
7  LRANS  601,  9  AnnCas  940.  See 
aho  Baltimore,  etc..  Ft  Co.  v.  LArwili, 
83  Oh.  St  108.  116,  93  NE  619,  84 
LRANS  1195  (where  It  is  said  to  be 
"the  equivalent  of  'suit'  or  'case'  "). 

"In  common  usage  and  very  often 
in  statutes  and  decrees,  the  words 
suit,  action,  case  and  cause  are  used 
Interchangeably  to  Indicate  the  «ame 
thing."  Young  v.  Southern  Bell  Tel., 
etc.,  Co..  76  S.  C.  326,  339,  66  SE  766,. 
7  IiRANS  601,  9  AnnCas  940.  "Itt> 
any  legal  aense,  action,  suit  and  caus^ 
are  convertible  terms."  Ex  p.  Mllligan. 
4  Wall.  (U.  8.)  3,  112.  18  L.  ed.  881 
[quot  State  v.  Newell,  18  Ifont  808. 
304.  34  P  281. 

[a]  Aetioa  eysonymoiur— Brldg- 
ton  V.  Bennett  23  Me.  430,  430;  Clark 
V.  Lucas  County,  58  Oh.  St  107,  112, 
60  NE  366. 

[b]  Case  ■ynonTinoaa. — ^Erwln  v. 
U.  S.,  87  Fed.  470,  479,  3  LRA  829; 
Shirts  V.  Irons.  47  Ind.  44S.  447. 

[cl  Satt  ■rvonymraa^-Bendrlcka 
V.  Frank,  88  Ind.  278,  288. 

38.  lilsh  V.  Farwell,  160  DL  288, 
250.  48  NE  887 :  Baltimore,  etc..  R.  Co. 
V.  Liwwill,  88  Oh.  St  108,  116.  98  NB 
619.  84  LRANS  1196  ;  Young  v.  South- 
em  Bell  Tel.,  etc.,  Co.,  76  S.  C.  326, 
333,  55  SE  766,  7  LRANS  601,  9  AnnCas 
940. 

[a]  XUostratloiL. — ^Under  a  statute 
providing  that  on  failure  to  file  » 
transcript  within  a  certain  time  "the 
cause  shall  be  considered  as  aban- 
doned," the  term  "cause"  has  refer- 
ence merely  to  the  particular  suit  in 
which  the  order  Is  made,  and  does 
not  mean  that  the  cause  of  action  la 
abandoned.  Philadelphia,  etc..  Coal, 
etc.,  Co.  y.  Chicago.  158  111.  9.  14.  41 
NE  1102 ;  Koon  v.  Nichols,  86  111.  166, 
166. 

39.  Dow  V.  Norrls,  4  N.  H.  18.  19, 
17  AmD  400. 

80.  "mthers  V.  State,  86  Ala.  868. 

262. 

81.  Dow  V.  Norrls,  4  N.  K  16.  19. 
17  AmD  400. 

38.  Aldrich  V.  Providence,  15  It.  I. 
618,  614,  10  A  698. 

33.  Grenada  Lumber  Co.  State, 
98  Miss,  636,  641,  64  S  8. 

34.  Phcenlx  Lumber  Co.  r.  Houston 
Water  Co.,  94  Tex.  456,  462,  61  SW  707. 

"Jurists  have  found  much  difficulty 
In  precisely  defining  a  cause  of  action." 
Davis  V.  State,  119  Ind.  666,  668,  22 
NE  9 ;  Baker  v.  Stete,  109  Ind.  47,  61, 
9  NE  711 ;  Veeder  v.  Baku*,  88  N.  Y. 
166,  160. 

30.  See  Sperry  v.  Cook,  247  Mo.  182, 
189,  168  SW  318   (wjiajv  the  otmit 
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is  used  in  different  senses,"  depending  upon  the 
subject  to  which  it  is  applied,  or  the  object  which 
it  is  to  subserve;"  and  it  is  differently  defined  in 
the  abstract  and  for  particuhir  purposes,'^  as  when 
nsed  with  reference  to  the  pleadings  by  which  the 
cause  of  action  is  all^d but  in  the  absence  of 
any  words  limiting  or  restricting  its  application  the 
term  applies  to  all  caijses  of  action.  A  cause  of 
action '  has  been  briefly  defined  as  a  claim  which 
may  be  enforced  matter  for  which  an  action  may 
be  brought;**  the  subject  matter  of  the  contro- 
versy;*' the  subject  matter  upon  which  plaintiff 
grounds  his  right  of  recovery;**  the  ground  on 
"which  an  action  may  be  maintained,*"  or  sustained  ;** 
that  which  creates  the  necessity  for  bringing  the 
action;*^  the  groupd  or  reason  for  the  action;^  the 
reason  why -the  action  is  sought  to  be  maintained.*" 
As  facts  giving  rise  to  action.  Many  decisions,  in 


said :  "There  Is  no  expression  In  ajl 
our  legal  nomenclature  that  carries  ita 
kneanlnfT  more  conspicuously  on  Its 
■leeve  than  does  the  phrase  'cause  of 
action.'  The  words  are  unmistakable 
when  we  apply  the  meaning  universally 
aeoorded  to  tiiem,  and  the  expression 
baa  no  technical  signification  other 
ttian  that  they  express"). 

98.  See  mlllamson  v.  Chicago,  etc., 
R.  Co.,  84.  Iowa  S88,  S8S,  61  NW  «0; 
Lttton  V.  Chicago,  etc..  R.  Co.,  Ill  Mo. 
A.  140,  149,  85  SW  978  ;  Colonial,  etc., 
Mortg.  Co.  V.  Northwest  Thresher  Co., 
14  N.  D.  147.  161,  108  NW  915,  IK 
AmSR  642.  TO  LRA  814,  8  AnnCas 
1180;  Phllllo  V.  Biythe,  12  Tex.  124, 
127. 

"The  meaning  of  the  phrase  'cause 
of  action'  Is  not  eo  well  settled  that 
It  ts  used  always  in  the  s&rtie  Bentie  or 
with  a  precise  understanding  of  Its 
slgnlflcance  In  the  modem  codes."  Lit- 
ton V.  ChlcafTO,  etc.,  R  Co.,  Ill  Mo.  A. 
140,  149.  86  SW  978.  "The  term  'cause 
of  action'  Is  one  which  has  a  technical 
and  primary  definition,  although  In 
practice  It  has  also  acquired  a  much 
wider  secondary  and  colloquial  mean- 
ing. In  ita  simplest  analysis  the  term 
'cause  of  action'  Is  synonymous  with 
the  right  to  bring  a  suit,"  and  that  right 
Is  based  uptm  the  ground  or  grounds 
on  which  an  action  may  be  main- 
tained." Payne  v.  New  York,  etc,  R, 
Co.,  201  K.  Y.  486.  440,  86  NB  19  [rev 
141  App.  Dlv.  883.  126  NYS  1011].  "It 
sometimes  means  a  person  having  a 
right  of  action.  Thus,  where  a  legacy 
Is  left  to  a  married  woman,  and  she 
and  her  husband  bring  an  action  to 
recover  it.  she  ts' called  In  the  old  books 
the  'meritorloua  cause  of  action,' " 
Black  li.  D. 

9T*  Williamson  v.  Chicago,  eta.  R. 
Co.,  84  Iowa  K88,  688.  61  NW  «0. 

"As  with  most  leeal  tenns  It  often 
becomes  necessary,  acting  upon  the 
well-settled  rules  of  construction,  to 
depart  from  the  technical  meaning  and 
use  of  the  words  'cause  of  action'  when 
contained  in  statutes  ...  In  order 
to  carry  out  the  Intention  of  the  Legis- 
lature. 1  Cyc  648  fquot  HIner  v. 
HIner,  16S  Cal.  264,  258.  94  P  1044]. 

38.  See  Box  v.  Chicago,  etc,  B.  Co.. 
107  Iowa  660,  666,  78  NW  694  ;  Phcenlx 
Lumber  Co.  v,  Houston  Water  Co.,  94 
Tex.  466,  462,  61  SW  707. 

"Looking  to  these  cases  [where 
cause  of  action  is  defined  abstractly], 
1(  will  be  seen  that  the  term  'cause  of 
action*  la  used  with  no  purpose  to 
Indicate  a  rule  by  which  one  cause  of 
action  may  be  distinguished  from  an- 
other, but  merely  with  reference  to 
the  existence  of  a  cause  of  at'tlon." 
Box  V.  Chicago,  etc.,  R.  Co.,  107  loviB, 
«60,  666,  78  NW  694 ;  Cox  v.  American 
Freehold,  eta,  Herts.  Co.,  88  Miss.  88, 
103,  40  S  739;  Bremen  Mln.,  etc,  Co. 
V.  Bremen,  IS  N.  M.  111.  128,  79  P  806. 

39.  Phoenix  Lumber  Co.  v.  Houston 
Water  Co.,  94  Tex.  466,  462.  61  SW  707. 

"Care  mould  be  taken  not  to  con- 
fuse the  term  ^uae  of  action'  as  used 


abstractly  and  as  used  In  pleading." 
Box  V.  Chicago,  etc.,  R.  Co.,  107  Iowa 
660,  666,  78  NW  694;  Cox  V.  American 
Freehold,  etc.,  Mortg.  Co.,  88  Miss.  88, 
103,  40  S  739  :  Bremen  Mln.,  etc.,  Co. 
V.  Bremen.  13  N.  M.  Ill,  138.  79  P  806. 

40.  Sutro  Tunnel  Co.  v.  Segregated 
Belcher  Mln.  Co.,  19  Nev.  121,  126,  7 
P  ill. 

[a]  AsttOK  for  riaBfiMr^"Cau8e  of 

action  are  most  general  an'd  compre- 
hensive words,  and  certainly  Include 
In  their  legal  signification  suit*  for 
slandet;"  Jack  t.  Shoemaker,  S  BInn. 
(Pa.)  280,  284. 

[b]  WMl  aetloB^It  has  been  held 
that  the  expression  "cause  of  action" 
applies  to  "actions  concerning  real 
estate  as  well  as  personal  actions." 
Sutro  Tunnel  Co.  v.  Segregated  Belcher 
Min.  Co.,  19  Nev.  121.  126.  7  P  271. 

[c]  But  In  the  oonstrnctlon  of  a 
•tatata  relating  to  foreign  attachment, 
the  words  "cause  of  action,"  as  con- 
strued In  co'nnectlon  with  all  the  pro- 
visions in  the  statute,  have  been  held 
not  to  apply  to  a  cause  of  action  In 
tort.  Smith  v.  Armour,  17  Del.  361, 
364,  40  A  720. 

41.  Box  V.  Chicago,  etc.,  R,  Co..  107 
Iowa  660.  6«e,  78  NW  694;  Cox  v. 
American  Freehold,  etc,  Mortg.  Co..  88 
Miss.  88,  103.  40  S  739:  Bremen  Mln.. 
etc.,  Co.  V.  Bremen.  13  N.  M.  Ill,  128, 

79  P  806  :  Halsey  v.  Reld,  4  Hun  (N. 
T.)  777,  778. 

49.  Slayton  v.  Davis,  86  Vt.  87,  89, 
81  A  232  ;  Black  L.  D.  [quot  Peo.  v. 
Dodge,  104  CaL  487,  490,  38  P  2031 ; 
Bouvler  L.  D.  [quot  Qeoncia  R..  etc., 
Co.  V.  Wright,  124  Oa.  596,  606,  63 
SE  261,  256  :  Smart  v.  Morrison.  16 
111.  A  226,  '229 ;  Excelsior  Clay  Works 
V.  De  Camp,  40  Ind.  A.  20,  80  NK  981, 
982;  Sperry  v.  Cook,  247  Mo.  182,  189, 
162  SW  318 ;  Jacobs  v.  Mexican  Sugar 
Refining  Co..  104  App.  Dlv.  242.  249, 
98  NYS  776 ;  Columbia  Bank  v.  EJqult- 
able  L.  Ins.  Co.,  79  App.  Dlv.  601,  610. 

80  NYS  428  ;  Doughty  v.  Funk,  16  Okl, 
643,  648,  84  P  484,  4  LRANS  1029]  ; 
6  Cyc  706  [quot  Jerome  v.  Rust,  23  S, 
D.  409,  411.  122  NW  344]. 

"A  cause  of  action  Is  ttie  particular 
matter  for  which  suit  Is  Drought" 
Rochester  Borough  v.  Kennedy,  229 
Pa.  261.  273,  78  A  133. 

48.  Torrence  v.  Shedd,  144  tT.  S. 
627,  630.  12  set  72«,  36  L.  ed.  628  ; 
Vulcan  Detlnnlng  Co,  v,  American  Can 
Co.,  130  Fed.  635.  637. 

"The  cause  of  action  Is  the  subject- 
matter  of  the  controversy,  and  that  is, 
for  all  the  purposes  of  the  suit,  what- 
ever the  plaintiff  declares  it  to  be  in 
his  pleading."  Holmes  v.  U.  S.  Fire 
Ins.  Co..  142  Fed.  863,  866. 

44.  Myers  v.  Moore,  78  Nebr.  448, 
462.  110  NW  989. 

45.  Black  L.  D,  [quot  Mercantile 
Trust,  etc.,  Co.  v.  Roanoke,  etc.,  R. 
Co..  109  Fed.  8,  8]. 

46.  Black  L.  D.  [quot  Peo.  v.  Dodge, 
104  Cal.  487,  490,  38  P  208;  Clarke 
v.  Ohio  River  R  Co..  89  W.  Va.  732. 
787,  SO  SE  696];   <  Cyc  706  [quot 


somewhat  vaiying  language,  treat  the  cause  of  ac- 
tion as  consisting  of  the  fact  or  facts  which  give 
rise  to  or  authorize  the  maintenance  of  the  action.^ 
They  define  a  cause  of  action  aa  being  or  consisting 
of  the  facts  giving  rise  to  the  action;"'  the  fact  or 
combination  of  facts  which  gives  rise  to  a  right 
of  action;"^  the  situation  or  state  of  facts  whicli 
entitles  a  party  to  sustain  an  action;*"  the  fact  or 
facts  that  justify  it  or  show  the  right  to  maintain 
it  ;^  the  existence  of  those  facts  which  give  a  party 
a  right  to  jildicial  interference  in  his  behalf;^  the 
statement  of  facts  upon  the  happening  or  nonhap- 
pening  of  which  plaintiff  bases  bis  action  the  facts 
upon  which  plaintiff's  right  to  sue  is  based,  and 
upon  which  defendant's  duty  has  arisen,  coupled 
with  the  facts  which  ctHistitute  the  latter 's  wrong 
the  entire  set,"  or  entire  state  of  facts  that  give 
rise  to  an  enforceable  claim;""  every  fact  neees- 

Jerome  v.  Rust  88  a  D.  408,  411.  121 

NW  344]., 

47.  Anglo-American  Land,  etc  Co. 
T.  Liombard,  132  Fed.  721,  760,  68  CCA 
89 ;  Shelby  Steel  Tube  Co.  v.  Burge.« 
Oun  Co.,  8  App.  Dlv.  444.  448.  4  NYS 
871 ;  In  re  Shaffer,  2^8  Pa.  86,  40,  76  A 
716;  Durham  v.  Spence,  L.  R.  9  Exch. 
46,  48.  To  same  effect  Doyle  v.  South- 
em  Pac.  R  Co.,  6t  Or.  496.  622,  108 
P  801. 

48.  Cox  V.  American  Freehold,  etc., 
Ibntff.  Co.,  88  Mies.  88,  106,  40  8  789. 

"A  cause  of  action.  Is  that  which 
producea  or  eftecta  the  results  com- 
plafaied  of."  Noon  an  v.  Pardee,  200  Pa. 
474,  483.  60  A  266,  86  AmSR  722,  66 
LRA  410. 

49.  Cox  V.  American  Freehold,  etc., 
'Mortg.  Co.,  88  Miss.  88,  106,  40  S  739. 

60.    See  cases  Infra  notes  61-67. 
ai.    Box  V.  Chicago,  etc.,  R  Co.,  107 
Iowa  660,  666,  78  NW  694;   Cox  v. 
American  Freehold,  etc.,  Mcnlg.  Co.,  88 
Miss.  88,  142,  40  S  739. 

aa.  Davidson  v.  Fraser  86  Colo.  1, 
6,  84  P  696,  4  LRANS  1126  ;  Baltimore, 
etc.,  R.  Co.  V.  Larwlll,  83  Oh.  St.  108. 
116.  93  NB  619.  34  LRANS  1195; 
Rapalje  &  L  L.  D.  [quot  Bach  v. 
Brown,  17  Utah  435,  439,  53  P  991; 
Mason  V.  Union  Pac.  R  Co..  7  TTtah 
77,  83,  24  P  796  :  Bruil  v.  Northwestern 
Mut.  Relief  Assoc..  72  Wis.  480.  433. 
39  NW  629];  6  Cyc  705  [quot  Craw- 
fordsvllle  Trust  Co.  v.  Ramsey,  178 
Ind.  258,  267,  98  NE  177:  Jerome  t. 
Rust,  23  S.  D.  409,  411,  122  NW  244], 
To  same  effect  Slayton  v.  Davta,  86  Vt. 
87,  89,  81  A  232. 

"A  cause  of  action  is  the  fact  or 
combination  of  facts  which  gives  rise 
to  a  right  of  action,  the  existence  of 
which  affords  a  party  a  right  to  Judicial 
interference  In  his  behalf.*^  Baftfmnre. 
etc,  R.  Co,  V.  Larwlll,  88  Oh,  St  108» 
115,  93  NE  619.  34  LRANS  1195. 

B3.  Century  D.  [quot  Mat*  v.  Chi- 
cago, etc,  R.  Co..  86  Fed.  180,  1871. 

54.  Box  V.  Chicago,  etc.,  R  Co.,  107 
Towa  660,  666,  78  NW  694 ;  Cox  v. 
American  Freehold,  etc,  Mortg.  Co.,  88 
Miss.  88.  102.  40  S  739,  742. 

58.  Billings  V.  Gilmer,  60  Fed.  S32. 
334,  8  CCA  646. 

59.  lAssIter  v.  Norfolk,  etc,  R  Co., 
1S6  N.  C.  89,  90,  48  SB  642,  1  AnnCas 
466. 

67.  Hutchinson  v.  Alnsworth,  73 
Cal.  462,  455,  15  P  82,  2  AmSR  823; 
Bremen  Min,,  etc.,  Co.  v,  Bremen,  13 
N.  M.  Ill,  128,  79  P  806  ;  Phoenix  Lum- 
ber Co.  v.  Houston  Water  Co.,  94  Tex. 
456,  462,  61  SW  707.  To  same  elTect 
American  Can  Co.  v.  Stare,  160  Wia 
627,  628,  138  NW  67. 

58.  Georgia  R,  etc,  Co.  v.  Wright. 
134  Oa.  596,  606.  53  SB  261. 

B9.  5  AftEEnc  (2d  ed>  776  [quot 
Box  V.  Chicago,  etc,  R  Co^  107  Iowa 
660,  666.  78  NW  694]. 

"All  the  facts  which,  taken  together, 
are  necessary  to  fix  the  responsibility 
are  parts  of  the  cause  of  action." 
Johnson  V.  American  Smelting,  etc 
Co..  80  Nebr.  86^58,  IIS  Tf^  617. 
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sary  to  the  right  to  the  relief  prayed  for;**  every 
fact  which  is  material  to  be  proved  to  entitle  plain- 
tiff to  succeed,"^  or  recover;"'  every  fact  which  it  is 
necessary  for  plaintiff  to  prove,  if  traversed,  in 
order  to  anstain  his  action;^  every  fact  a  plaintiff 
is  obliged  to  prove  in  order  to  obtain  judgment;** 
every  fact  which,  if  traversed,  plaintiff  must  prove 
in  order  to  obtain  judgment;"  or  conversely,"  every 
fact  which  defendant  would  have  a  right  to  tra- 
verse." Definitions  of  this  character  have  been  ap- 
proved where  the  term  "cause  of  action"  is  used  not 
in  the  abstract,  but  with  reference  to  the  plead- 
ings,"' since  the  rule  in  pleading  is  not  to  allege 
the  existenee  of  a  legal  right  in  the  abstract,  but 
to  set  out  facts  from  which  the  right  arises;""  and 
the  decisions  frequently  prefix  to  such  definition 
the  words  "as  the  term  is  used  in  pleading,""  or 
"with  reference  to  the  pleadings,""  or  point  out 
that  care  should  be  taken  not  Ur  confuse  the  term 
"cause  of  action"  as  ua^  abstractly  and  as  used  in 
pleading/* 

GO.  McAndrews  v.  Chicago,  eta,  R- 
Co-,  162  Fed.  866,  868,  89  CCA  54S. 

81.  WlUiainson  v.  Chicago,  etc.,  R. 
Co.,  84  Iowa  K83.  S88,  51  NW  SO; 
Cooke  V.  Gill,  L.  R  8  C.  P.  107.  116; 
I>oollttle  V,  Electrical  Maintenance,  etc, 
Co..  3  Ont.  L.  460.  463.  1  OntVSTl  202 ; 
Garland  v.  Omnium  Securities  Co.,  10 
Ont.  Pr.  185,  137.  To  same  elfect 
Walters  v.  Ottawa,  240  HL  1159,  263, 
88  NE  651  [rev  144  111.  A.  379). 

OS.  Julian  V.  Kansas  City  Star  Co., 
"209  Mo,  8B,  71,  107  SW  496. 

63.  U.  S.  V.  U.  S.  Fidelity,  etc,  Co.. 
80  Vt  84,  89,  86  A  809. 

6t.  Bradford  v.  Southern  R.  Co., 
195  U.  S.  243,  248,  26  SCt  65,  49  L. 
ed.  178.  To  same  effect  Chesapealce, 
etc.,  R.  Ca  V.  Dixon,  179  U.  S.  131, 
139,  21  SCt  67,  46  U  ed,  121. 

6B.  Georgia  R.,  etc.,  Co.  v.  Wrlsrht, 
114  Ga.  596,  606,  63  SE  261:  6  AAEEnc 
(2d  ed)  776  [quot  Box  v.  ChicaBO,  etc., 
R.  Co.,  107  Iowa  660,  665.  78  NW  694), 
To  same  efTect  Read  v.  Brown,  22  Q. 
B.  D,  128.  131. 

"It  does  not  comprise  every  piece 
or  evidence  which  is  necessary  to  prove 
each  fact,  but  every  fact  which  is 
necessary  to  be  proved."  Read  v. 
Brown,  22  Q.  B.  D.  128.  131. 

66.  Bradford  v.  Southern  R.  Co.,  195 
r.  S.  243,  248,  25  SCt  65,  49  L.  ed.  178. 

67.  Walters  v.  Ottawa,  240  111.  259, 
i«3.  88  N&  661  rrev  144  III.  A.  379]  : 
Williamson  v.  Chicago,  etc.,  R.  Co..  84 
Iowa  683.  588,  61  NW  60;  Cooke  v. 
Gill.  L.  R.  8  C.  P.  107,  116;  DooHttle 
V.  Electrical  Maintenance,  etc.,  Co.,  S 
Ont.  L.  460,  463,  1  OntWR  202;  Gar- 
land V,  Omnium  Securities  Co.,  10  Ont. 
Pr.  135,  137.  To  same  effect  Bradford 
V.  Southern  R.  Co.,  195  U.  S.  243.  2i8, 
!5  SCt  55,  49  L.  ed.  178 :  Chesapeake, 
etc.,  R.  Co.  V.  Dixon,  179  TJ.  S.  131, 
139.  21  SCt  67,  45  L..  ed.  121. 

68.  See  Box  v.  Chicago,  etc.,  R.  Co., 
107  Towa  S60,  666,  78  NW  694;  Cox 
V.  American  Freehold,  etc.,  Mortg.  Co., 
88  MlsB.  88.  102,  40  S  719. 

69.  Pomeroy  Rem.  ft  Rem.  Rights 
I  453. 

TO. .  See  Box  V.  Chicago,  etc.,  R.  Co., 
107  Iowa  660,  665,  78  NW  694  ;  Cox 
V,  American  Freehold,  etc.,  MfHtg,  Co,, 
88  Miss.  88,  102,  40  S  739, 

71.    See  Phcenlx  Lumber  Co.  v.  Hous- 


776,  14  AimCas  39 ;  Patterson  v.  Pat- 
terson. 59  N,  Y.  674,  578.  17  AmR  384  ; 
3  A&EBnc  (lat  ed)  46  note  [quot 
Hitter  V.  Hoy,  1  Ala.  A.  643,  646,  55  S 
1034]  :  Bouvler  L.  D.  [quot  Douglas  v. 
Beaaley,  40  Ala.  142,  148  ;  Parker  v. 
Enalow,  102  111.  272,  276,  40  AmR 
588:  Elliott  v.  Knight,  64  111.  A.  87.  89], 

77.  Black  L.  D,  [quot  Peo.  v.  Dodge, 
104  Cal.  487,  490,  38  P  203  :  Balti- 
more, etc.,  R.  Co,  V.  Hollenberger,  76 
Oh.  St.  177.  182,  81  NE  184). 

78.  Cohen  v.  Clark,  44  Mont  lEl, 
156,  119  P  776;  Dillon  v.  Great  North- 
em  R.  Co..  38  Mont.  486.  496, 100  P  960. 

79.  Box  V.  Chicago,  etc,  R.  Co.,  107 
Iowa  660,  666,  78  NW  694;  Cox  v, 
American  Freehold,  etc.,  Mortg.  Co., 
88  Miss.  88,  103,  40  S  739;  Bremen 
MIn.,  etc.,  Co.  v.  Bremen,  13  N.  M.  Ill, 
123,  79  P  806;  3  AAEEnc  (1st  ed)  46 
note  [quot  RItter  v.  Hoy,  1  Ala.  A. 
643,  646,  66  S  1034). 

80.  Anderson  Ij.  D.  [quot  Peo.  v. 
Dodge,  104  Cal,  487,  490,  38  P  203 ; 
Georgia  R,  etc.,  Co.  v.  Wright,  124  Ga, 
696,  606,  63  SE  251  ;  Davis  v.  SUte, 
119  Ind.  555,  568,  22  NE  9  ;  Stone  v. 
Case,  34  Okl,  6,  120  P  980.  43  LRANS 
1168:  Morgan  v.  Baker,  (Tex  Civ.  A.) 
40  SW  27,  29],  To  same  effect  Meyer 
v.  Van  Collem,  28  Barb.  (N.  Y.)  230. 

81.  Waters  v.  Ottawa,  240  111.  259, 
263,  88  NE  651  [rev--144  III.  A.  879]  ; 
Box  v.  Chicago,  etc.,  R.  Co.,  107  Iowa 
660,  666,  78  NW  694  ;  Bruner  v.  Martin, 
76  Kan.  862,  865,  93  P  166,  123  AmSR 
172,  14  LRANS  775,  14  AnnCas  39; 
Cox  V.  American  Freehold,  etc.,  Mortg. 
Co.,  88  Miss.  88,  103,  40  8  739:  Bremen 
Mln.,  etc  Co,  v.  Bremen,  13  N.  M.  Ill, 
128,  79  P  806;  Patterson  v.  Patterson, 
59  N.  T,  574,  679,  17  AmR  384  ;  Doug- 
las V.  Forrest,  4  Blng.  686,  704,  13 
ECL  693,  130  Reprint  933;  3  AftBEnc 
(1st  ed)  46  note  [quot  RItter  v.  Hoy, 
1  Ala.  A.  643,  645,  5B  S  1084],  To 
same  effect  Bucklln  v.  Ford,  6  Barb. 
(N.  Y.i  393,  896. 

88.  lAtixm  V,  Chicago,  etc,  R,  Co„ 
111  Mo.  A.  140,  149786  SW  981  [dt 
Pomeroy  Code  Rem,  (4tli  ed)  |  846 
et  seq]. 

[a]    Vmt  lirooTi  of  nimtraot.  "A 

mart's  cause  of  action  for  a  breach  of 
a  contract  In  which  he  Is  obligee.  Is 
composed,  at  most,  of  his  contractual 
ton  Water  Co.,  94  Tex.  456,  462,  61  |  right,  the  other  party's  breach  and  the 
SW  707.  remedy  for  the  breach."     Barnett  v. 

78.  Box  V.  Chicago,  etc,  R.  Co.,  107  Colonial  Hotel  Bldg.  Co,,  137  Mo.  A, 
Iowa  660,  666,  78  NW  694.    See  also  |  636,  645,  119  SW  471, 


cases  supra  notes  38-40. 

73.  See  cases  infra  this  note,  and 
notes  74-81. 

74.  Anderson  v.  Wetter,  103  Me.  267, 
266.  69  A  106.  16  LRANS  1003. 

76.  Century  D.  tquot  Rittter  v.  Hoy, 
1  Ala.  A.  643,  646,  55  S  1034], 

76.  Walters  v.  Ottawa,  240  III.  269, 
263,  88  NE  661  [rev  144  III.  A.  379]; 
Brunner  v.  Martin,  76  Kan.  862,  865, 
93  P  116,  128  AmSR  172,  14  LRANB 


Clarke  v.  Ohio  River  R  Co.,  39  W. 
Va.  732,  737,  20  SE  696.  See  also  Cow- 
ley V,  Northern  Pac.  R.  Co.,  68  Wash, 
558,  663,  123  P  998,  41  LRANS  559. 

"The  elements  of  any  cause  of  action 
are :  (1)  A  right  possessed  by  the 
plaintiff;  (2)  An  Infringement  of  such 
right  by  the  defendant"  Atchison,  etc., 
R.  Co.  V.  Rice,  36  Kan.  693,  800,  14  P 
229  :  Bennett  v.  Thome,  86  Wash,  253, 
266.  78  P  9S6.  68  LRA  113.     "  The 


As  plaintiff's  right  to  InstltTite  and  mi^intaiti 
action.  Many  decisions  trefft  the  cause  of  action  aa 
consisting  of  plaintiff's  right  to  institute  and  main- 
tain the  action.^"  They  define  a  cause  of  action  as  a 
right  of  action;'*  a  right  of  recovery;"  the  right  to 
bring  an  action,"  or  suit the  right  which  a  party 
has  to  institute  a  judicial  proceeding,'*  or  to  insti- 
tute and  carry  through  an  action,"  or  proeeedii^;"' 
the  right  to  prosecute  an  action  with  efEeet."'^ 

As  plaintiff's  right  and  defendant's  wrong  com- 
bined. Th^re  are  a  number  of  definitions  of  a  cause 
of  action  to  the  effect,  in  substance,  that  the  term 
signifies  a  plaintiff's  primary  right  and  defendant's 
wrongful  violation  of  that  right."*  It  is  said  that 
to  constitute  a  cause  or  right  of  action  two  elements 
must  concur— a  duty  and  a  breach  of  it.^  A  cause 
of  action  is  accordingly  defined  as  signifying  or 
consisting  of  plaintiff's  prima^  right  and  defend- 
ant's wrongful  violation  of  that  right;"  a  union 
of  plaintiff's  primary  right  and  an  infringement  of 
it  by  defendant.*"   An  authority  frequently  quoted, 

cause  of  action'  .'  .  .  must  always 
consist  of  two  factors:  (1)  the  plain- 
tiff's primary  right  and  the  defendant's 
corresponding  primary  duty,  whatever 
may  be  the  Buoject  to  which  they  re- 
late, person,  character,  property  or 
contract;  and  (2)  the  delict  or  wrong- 
ful act  or  omission  of  the  defendant, 
by  which  the  primary  right  and  duty 
have  been  violated."  Pomeroy  Code 
Rem.  f  619  [quot  Smith  v.  Smith,  60 
S.  C.  54,  67,  27  SE  646].  "It  cannot 
exist  without  the  concurrence  of  a 
rl^t.  a  duty  and  a  default,  or,  stated 
differently,  an  oblintlon  must  exist 
upon  one  party  in  nvor  of  the  othen 
the  performance  of  which  Is  refused.*^ 
Bruner  v.  Martin.  76  Kan.  862,  865,  9S 
P  166,  12S  AmSR  172,  14  LRANS  776. 
14  AnnCas  39,  "The  cause  of  action 
.  .  .  consists,  not  only  of  the  right 
of  the  plaintiff  but  of  the  wrong  of 
the  defendant."  McCandless  v.  Inland 
Acid  Co.,  115  Go.  968,  974,  42  SE  449. 
"It  may  be  defined  to  consist  as  well 
of  the  right  of  the  plaintiff  In  the 
action  as  of  the  Injury  to  such  right" 
Phllllo  V.  Blythe,  12  Tex.  124,  127.  To 
same  effect  Houston,  etc.,  R.  Co.  v. 
Hill,  63  Tex.  381,  383,  61  AmR  642. 

84.  Hales  V.  Raines,  162  Mo.  A.  46, 
59,  141  SW  917 ;  Rice  v,  Chicago,  etc, 
R.  Co.,  153  Mo,  A,  36,  63,  131  SW 
374 ;  Litton  v.  Chicago,  etc.,  R.  Co.,  Ill 
Mo.  A,  140,  149,  86  SW  987.  To  same 
effect  Charleston,  etc.,  R.  Co.  v.  LyoiuL 
6  Ga.  A.  668,  671,  63  SB  862, 

"A  cause  of  action  has  been  defined 
to  consist  of  the  primary  rights  pos- 
sessed by  the  plaintiff  and  the  cor- 
responding duty  devolving  upon  the 
defendant,  together  with  the  delict  or 
wrong."  Carter  v.  Pierce,  114  ni.  A. 
589,  696.  "Stated  in  brief,  a  cause  of 
action  may  be  said  ,to  consist  of  a 
right  belonging  to  the  plaintiff  and 
some  wrongful  act  or  omission  done 
by  the  defendant,  by  which  that  right 
has  been  violated."  Wildman  v.  Wfld- 
man,  70  Conn.  700,  708,  41  A  1,  "The 
cause  of  action  Is  the  right  claimed  or 
the  wrong  suffered  by  the  plaintiff  on 
the  one  hand,  and  the  duty  or  delict 
of  the  defendant  on  the  other;  and 
these  appear  by  the  facts  of  each  sep- 
arate case,"  Dorr  Cattle  Co.  v.  Des 
Moines  Nat  Bank.  127  Iowa  163,  162, 
98  NW  922,  102  NW  836,  4  AnnCas  519. 

BS.  Cohen  v.  Clartc,  44  Mont  161, 
166,  119  P. 775.  To  same  effect  Mc- 
Donald V.  Stear,  7  Pa.  Dist.  190,  192 ; 
1  EncycPI&Pr  116  [quot  Columbia  Bank 
V.  Equitable  L.  Assur.'Soc,  79  App. 
DIv.  601,  610,  80  NTS  428  ;  Llndberg 
V.  Halifax,  31  N.  S.  154.  161]. 

"It  may  be  said  to  he  composed  of 
the  right  of  the  plaintiff,  and  the  ob- 
ligation, duty  or  wrong  of  the  defend- 
ant; and  these  combined.  It  Is 
sufficiently  accurate  to  say.  constitute 
a  cause  of  action."    Davis  v.  State,  119 
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after  stating  the  elements  of  an  action,"*  says  that 
of  these  elements,  the  pMmazy  right  and  duty  and 
tiie  debet  or  -vmag  combined  eonstitnte  the  cause 
of  action,"  in  the  legal  sense  of  the  term,  and  as  it 
is  nsed  ^in  the  eodee  of  the  several  atates.""  Th^ 
are  the  legal  cause  or  foundatioq  vhenoe  the  right 
of  action  springs."  A  cause  of  action  has  been 
held,  in  brief,  to  be  a  legal  right  of  pUuntiff  invaded 
by  defendant  ;^  a  legal  right,  invaded  witiu>at  juati- 
fleation  or  sufficient  ezoua9.'^ 

As  defendant's  vrongfnl  act  ax  omiasiim.  Some 
anthorities,  in  somewhat  varjring  terms,  maintain 
that  the  cause  of  action  consists  of  defendant's  de- 
liet  or  wrongful  act  or  omission,''  for  which  a 
remedy  is  afforded,"  and  that  plaintiff's  primary 
right  is  not  an  element,**  bat. that  the  wrong,  and 
it  alone,  is  the  cause  of  action.''  They  define  a 
cause  of  action  as  ffie  wrong,""  committed  or  threat- 
ened;" the  breach  of  duty,**  by  defendant  com- 
plained of     the  act  on  the  part  of  defendant  which 


gives  plaintiff  his  cause  of  complaint;^  the  act  or 
thii^  done  or.  omitted  to  be  done/  by  one  by  whieh 
an  injury  results  to  another/  and  which  confers 
the  r^ht  upon  another  to  sue;*  in  other  woTd& 
the  aet  or  wrong  of  defendant  toward  plaintiff 
whioh  eauses  agrieraace  for  which  the  law  gives 
a  remedy.^ 

As  whole  eanM  of  actim.  It  has  sometimes  been 
said  that  the  expression  "oanse  of  actiw"  means 
the  whole  cause  of  action;'  that  is,  all  the  facts 
whieh  together  constitute  plaintiff's  right  to  main- 
tain the  action;^  ^veiy  faet  which  it  is  necessary 
to  establish  in  order  to  support  the  right  to  judicial 
relief;'  ev^ything  that  is  requisite  to  show  the 
action  to  be  maintainable;'  and  that  in  an  aetim 
on  eantraet  the  cause  of  action  is  made  up  of  the 
contract  and  the  breach  of  it,"*  There  is,  however, 
an  admitted  conflict  of  authority  on  this  question," 
and  accordii^  to  some  decisions,  "cause  of  action" 
does  not  mean  the  whole  cause  of  action,^  as  both 


109  Ind.  47,  81,  9  NE  711 :  Ft  Wayne 
Iron,  etc.,  Co.  v.  Parsell,  49  Ind.  A.  6fi5, 
94  NE  770,  778  ;  Bruner  v.  Martin,  78 
Kan.  882,  SSS,  93  P  166,  123  AmSR 
172,  14  LRANS  775,  14  AnnCas  89; 
Veeder  v.  Baker,  88  N.  Y.  156.  160.  To 
aame  elTect  Mercantile  Trust,  etc,  Co. 
V.  Roanoke,  etc.,  R.  Co.,  109  Fed.  8,  8 ; 
RUter  V.  Hoy,  1  Ala.  A.  643,  646.  56  S 
1084 :  Raley  v.  Evansvllle  Gas,  etc., 
Co,  4&  Ind.  A.  649,  90  NE  783,  784,  91 
671. 

86.  Pomeroy  Code  Rem.   (4th  ed) 

} 847 ;  Pomeroy  Rem.  &  Rem.  Rights 
463.    See  also  supra  i  1, 

87.  Pomeroy  Code  Rem.  (4th  ed) 
1  847;  Pomeroy  Rem.  &  Rem.  Rights 
4  458  [quot  McKee  v.  Dodd,  152  Cal. 
487,  641.  93  P  864,  125  AmSH  S2,.  14 
I.RANS  780;  Wildman  v.  Wlldman.  70 
Conn.  700,  708,  41  A  1;  Bruner  v. 
Martin,  76  Kan.  862.  866.  93  P  165. 
12S  AmBR  172.  14  LRANS  776,  14 
AnnCas  89;  AnaeratHi  v.  Wetter.  108 
Ue.  267.  266.  69  A  105,  16  LRANS 
1003;  Klnir  V.  Chl(»tf0,  etc,  R  Ca,  80 
Minn.  83.  87,  82  NW  1113.  81  AmSR 
S38.  60  LRA  161;  Lamson  v.  Tripp,  34 
Utah  28,  35,  96  P  520;  Caeady  v. 
Caaady,  81  Utah  394.  400,  88  P  32], 

8&  Pomeroy  Code  Rem.  (4th  ed> 
I  847;  Pomeroy  Rem.  &  Rom.  Rlghta 
I  463  [quot  McKee  v.  Dodd,  152  Cal. 
«37,  641.  93  P  854,  126  AmSR  82,  14 
LRANS  780;  Bruner  v.  Martin,  76 
Kan.  862,  866,  93  P  166,  123  AmSR  172. 
14  LRANS  775,  14  AnnCas  39:  Caaady 
V.  (Jasady.  31  Utah  894,  88  P  32J. 

ae.  Pomeroy  Code  Rem.  (4th  ed) 
I  847;  Pomeroy  Rem.  &  Rem.  Rights 
i  463  [quot  Wlldman  v.  Wlldman,  70 
Conn.  700,  708,  41  A  1:  Bruner  v.  Mar- 
tin, 76  Kan.  862,  866,  93  P  165,  123 
AmSR  172,  14  LRANS  775,  14  AnnCas 
39:  Casady  v.  Casady,  31  Utah  394. 
400,  88  P  32], 

so.  Drake  v.  Whaley,  35  8.  C.  187. 
190,  14  SE  897;  Suber  v.  Chandler,  18 
8.  C.  526,  630;  Cowley  v.  Northern 
Paa  R.  Co..  68  Wash.  568,  663.  123  P 
998.  41  LRANS  668. 

"A  cause  of  action,  defined  In  a 
few  worda,  !■  a  primary  right  of  one, 
olthar  legal  or  aQuttable,  invaded  by 
another."  Kennarty  v.  Etlwan  Phos- 

Jhate  Co..  21  S.  C.  226.  234.  53  AmR 
89;  Cowley  v.  Northern  Pae.  R.  Co., 
68  Wash.  568,  563,  128  P  998,  41 
LRANS  559.  "A  cause  ot  action  con- 
alats  of  a  right  belonging  to  the  plaln- 
tifC,  which  has  been  violated  by  some 
wrongful  act  or  omission  of  the 
'defendant."  Qoodrlch  v.  Alfred,  72 
Conn.  267.  260.  43  A  1041. 

ei.  Anderson  v.  Wetter,  108  Me. 
257,  266,  69  A  105,  15  LRANS  1008; 
^mory  v.  Hazard  Powder  Co.,  22  8. 
C  476,  481,  68  AmR  780. 

M.  See  Clarit  v.  Eddy,  10  Oh.  Dea 
^Reprint)  6S»,  648,  22  ClnoLBul  63; 
Stone  CaM,  84  Okl.  6,  17,  124  P  960, 
■43  LRANS  1168,  and  eases  intra,  notaa 
S2-fi. 


"In  its  legal  and  logical  signifi- 
cance, a  cause  of  action  Is  a  wrong 
for  which  a  remedy  Is  prescribed  by 
law  or  afforded  In  CQuIty.  The  delict 
and  the  remedy  are  the  primary  ele- 
ments. These  elements  are  indispen- 
sable. The  wrong,  per  ae,  the  act  of 
infringement,  If  it  be  a  wrong  for 
which  a  remedy  Is  afforded,  consti- 
tutes the  cause  of  action."  Stone  v. 
Case,  34  Okl.  5,  17,  124  P  960,  43 
LRA^fS  1168. 

93.  Stone  v.  Case,  34  Okl.  6,  17, 
124  P  960,  43  LRANS  1168. 

94.  iSee  Clark  v.  Eddy,  10  Oh.  Dec. 
(Reprint)  639,  643,  22  (3lncLBul  63; 
Stone  V.  Case,  34  Okl.  6,  17,  124  P 
960,  43  LRANS  1168. 

"The  existence  of  a  primary  right 
la  no  more  a  part  of  the  cause  of 
action  than  the  existence  of  the  pos- 
sessor of  such  right,  or  the  existence 
of  his  right  to  exist.  .  .  .  When 
the  wrong  Is  committed,  the  first  ele- 
ment of  a  cause  of  action  springs  Into 
existence  ...  .  There  la  no  union 
of  the  primary  right  and  the  wrong. 
It  Is  not  the  primary  right  and  its 
infringement  which  unite;  but  It  is 
the  wrong  and  the  right  to  redress 
which  unite  to  constitute  a  cause  of 
action."  Stone  v.  Case.  34  Okl.  6,  17, 
124  P  960.  43  LRANS  1168. 

96.  Clark  V,  Eddy,  10  Oh.>  Dec. 
(Reprint)  539,  643,  22  CincLBuI  63. 

96-.  Bliss  Code  PI.  9  113  [quot  Ex- 
celsior Clay  Works  v.  De  Camp,  40 
Ind.  A.  26,  80  NE  981,  982;  Clark  v. 
Eddy,  10  Oh.  Dec  (Reprint)  639,  544, 
22  ClncLBul  63];  Bliss  Code  Fl.  (2d 
ed)  I  113  [quot  Jerome  v.  Rust,  23 
S.  D.  409,  411,  122  NW  844;  Bach  v. 
Brown,  17  Utah  435.  439.  63  P  991]. 

97.  Miller  v.  Hallock.  9  Colo.  561, 
663.  13  P  541;  Anderson  L.  D.  [quot 
Georgia  R.,  etc.,  Co.  v.  Wright,  124 
Oa.  596,  606,  53  SB  261];  Bibs  Code 
PI.  [quot  Stone  v.  Case,  34  Okl.  B,  17, 
124  P  960.  43  LRANS  1168]. 

98.  Bank  of  Commerce  v.  Rutland, 
etc.,  R.  Co.,  10  HowPr  (N.  T.)  1,  9; 
(Tlark  V.  Eddy,  10  Oh.  Dec.  (Reprint) 
639.  644,  22  CIncLBul  63;  Clarke  v. 
Ohio  River  R.  Co.,  39  W.  Va.  732,  787, 
20  SE  696;  Howell  v.  Young,  6  B. 
&  C.  259.  266.  11  ECL  464.  108iRe> 
print  97. 

"Whatever  the  form  of  action,  the 
breach  of  duty  Is  substantially  the  cause 
of  action-"  Clark  v.  Eddy,  10  Oh.  Dec. 
(Reprint)  639.  544,  22  CincLBul  63. 

99.  Clarke  v.  Ohio  River  R.  Co.,  39 
W.  Va.  732,  737,  20  SB  696. 

1.  Williamson  v.  Chicago,  etc,  R. 
Co.,  84  Iowa  683,  688,  61  NW  60;  Clark 
V.  Eddy,  10  Oh.  Dec  (Reprint)  639, 
544,  22  CIncLBuI  63;  Bradley  v.  Mc- 
Leish,  1  Man.  108,  104;  Anderson  L. 
D.  [quot  Georgia  R,  eto..  Co.  v. 
Wright.  124  Oa.  &»6.  606,  63  BE  261: 
Stone  V.  Case,  84  Okl.  5.  17.  124  P 
MO,  48  LRANS  1168]. 


8.  Illinois  Cent.  R  Co.  v.  Camp- 
bell, 170  111.  168,  167,  49  NE  314;  Swift 
V.  Madden,  166  III.  41,  45,  46  NE  979; 
Hagen  v.  Schlueter,  140  111.  A.  84,  89 
[rev  on  other  grounds  236  111.  467,  86 
NE  112,  22  LRANS  866];  South  Chi- 
cago City  R.  Co.  V.  Klnnare,  117  IlL 

A.  1,  4  [aff  216  111.  461,  76  NE  179]: 
Metropolitan  L.  Ins,  Co.  v.  Feo.,  106 
111.  A.  516,  519  [aff  209  111.  42,  70  NE 
6431. 

8.  Illinois  Cent.  B.  Co.  v.  Camp- 
bell, 170  Ul.  163,  167.  49  NB  314; 
South  Chicago  CltT  R  Co.  v.  Klnnar& 
117  Rl.  ATI.  4  Imlt  216  111.  4B1,  76 

NE  179]. 

4.  Swift  v.  Madden,  166  HI.  41.  45, 
46  NE  979;  Hagen  v.  Schlueter.  140 
111.  A.  84,  89  [rev  on  other  grounds 
236  111.  467,  86  NE  112,  22  LRANS 
856];  South  Chicago  City  R  Co.  v. 
Klnnare.  117  III.  A.  1.  4  [alC  216  HI. 
451,  75  NE  179]. 

5.  Swift  V.  Madden.  166  HI.  41.  45, 
45  NE  979:  Hagen  v.  Schlueter,  140 
111.  A.  84,  89  [rev  on  other  n-ounds 
286  Ul.  467.  86  NE  112.  22  ^RANS 
866];  South  Chicago  City  R  Co.  v. 
Kinnara,  117  111.  A.  1,  4  tsff  216  111. 
461.  75  NH  179].  To  same  effect  Bun- 
tin  V.  Chicago,  etc.,  R.  Co^  41  Fed. 
744.  747;  Lee  V.  Republic  Iron,  etc., 
Co..  241  III.  372,  387,  89  NE  655. 

8.  Parrls  v.  Atlanta,  etc.,  R.  Co.. 
128  Ga.  434,  437.  57  BE  692;  Cherry 
V.  Thompson,  L.  R.  7  Q.  B.  673,  S7&: 
Alihusen  v.  Malgarejo,  L.  R.  3  Q.  B. 
340,  843;  Borthwick  v.  Walton.  15  C. 

B.  501,  610,  80  ECL  501.  139  Reprint 
619;  Slchel  v.  Borch,  2  H.  &  C.  954. 
957;  Wright  v.  Arnold,  6  Man.  1,  4: 
Conner  v.  Dempster,  6  Ont.  L.  354. 
355;  Noxon  v.  Holmes.  24  U.  C.  C.  F. 
541,  543;  Judge  Brant  County  Ct.  v. 
VanBvery,  23  U.  C.  Q.  B.  196,  197; 
Connolly  v.  Brannen,  1  Que.  L.  204. 
205;  Wurtele  v.  Lenghan,  1  Que.  L. 
61,  62;  1  Cyc  641  [quot  Doughty  v. 
Punk,  16  Okl.  643.  648.  84  P  484,  4 
LRANS  10291. 

7.  Parrls  v.  Atlanta,  etc,  R  Co.. 
128  Oa.  434,  437,  57  SE  692;  AUhusen 
v.  Malgarejo,  L.  R  3  (3.  B.  340,  343; 
Wurtele  v.  Lenghan,  1  Que.  L.  61,  62. 

8.  1  Cyc  641  [quot  Doughtjr  v. 
Funk,  16  Okl.  648.  648,  84  F  484,  4 
LRANS  1039]. 

9.  Connolly  v.  Brannen.  1  Que.  Ij. 
204,  206. 

10.  Bay  City  Iron  Works  v.  Reeves, 
43  Tex.  Civ.  A.  264,  268,  96  SW  739; 
Westlnghouse  Electric  Mfg.  Co.  v. 
Troell.  30  Tex.  Civ.  A.  200,  203.  70 
SW  824;  Harvey  v.  Parkeraburg  Ins. 
Co.,  87  W.  Va.  272,  281,  16  SB  580; 
Aithusen  v.  Malgarejo,  L.  R  3  Q.  B. 
340,  343;  Slchel  v.  Borch,  2  H.  &  G. 
954,  957;  Judge  Brant  County  Ct. 
VanBvery,  23  U.  C.  Q.  R  196,  197. 

11.  Cherry  v.  Thompson,  L.  R.  7 
Q.  B.  578,  576;  Connolly  v.  Braonen, 
1  Que.  L.  204,  206. 

Ifl.  Jackson  v.  Spiftall.  L  R.  S  C. 
P.  642.  552;  Durham  v.  Snenoa,  L.  R. 
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llie  contract  and  the  breach,^'  but  the  breach  alone/^ 
the  act  on  the  part  of  defendant  which  givds  plain- 
tiff bis  cause  of  complaint,"'  that  which  creates  the 
necessity  for  bringing  the  action.^'  This  discussion ' 
of  whether  the  cause  of  action  meai^  the  whol« 
cause 'of  action  is  usually  found  in  cases  dealing 
with  the  question  of  where  the  cause  of  action  arose 
and  involving  questions  of  jurisdiction  and  venue/^ 
and  some,  of  the  statutes  impliedly  treat  the  cause 
of  action  as  capable  of  being  composed  of  parts/" 
as  by  provisions  relating  in  terms  to  "the  cause  of 
action  or  a  part  thereof.'"' 

Duoagv  as  an  element  While  it  has  been  ex- 
pressly stated  that  damage  is  not  of  itself  a  cause 
of  action,^  or  the  sole  eanae  of  aetion,'^  there  are 
a  number  of  decisions  to  the  effect  that  the  damage 
sustained  by  plaintiff  is  an  essential  element  of  the 
eaose  of  action;"  but  unless  the  word  "damage" 
is  used  in  the  sense  of  "injury/'  which  is  te.ch- 
nically  inaccurate,"  this  is  not  in  accordance  with 
the  geneoral  rale  elsewhere  stated  that  every  injury, 


«  Exch.  4e,  48;  Bradley  t.  McXieleh.  1 
Man.  103,  104;  O'Donohoe  v.  Wiley, 
43  U.  C.  Q.  B.  350,  360. 

13.  Durham  v.  Bpenoe,  L.  R.  6 
Exch.  46,  48;  Bradley  v.  Mclielsh,  1 
Man.  108,  104;  O'Donohoe  v.  WUey, 
43  U.  C.  Q.  B.  3B0.  SCO. 

14.  O'Donohoe  v.  Wiley,  4S  U.  C 
Q.  B.  360,  860.  , 

15.  Jackson  Splttall,  Ij.  R.  6  C 
P.  542.  S68;  Bradley  v.  McLaleh.  1 
Han.  lOS,  104:  O'Donohoe  v.  Wiley, 
43  U.  C.  Q.  B.  SBO.  860. 

16.  Hibemla  Nat  Bank  v.  La- 
combe.  84  N.  T.  887,  888,  89  AmR  518; 
Durham  v.  Spenca,  L.  R.  6  Exch.  46,  48. 

17.  See  Allhuaen  v.  Malgarejo,  I>. 
R.  3  Q.  B.  840,  843;  Wright  v.  Arnold, 
6  Man.  1,  4;  and  cases  supra  notes 
11-16.  See  also  generally  Venue  [40 
Cyc  80]. 

18.  Harvey  v.  Parkershurar  Ins. 
Co..  37  W.  Va.  272,  281,  16  SB  580. 

19.  Bay  City  Iron  Works  v.  Reeves, 
43  Tex.  Civ.  A.  254,  ^58,  95  SW  739; 
Westlnsrhouse  Electric  Mfg.  Co.  v. 
Troell,  80  Tex.  Civ.  A.  200,  208,  70  SW 
324;  Harvey  v.  Parkersburg  Ins.  Co., 
37  W.  Va.  272,  281.  16  8E  680.  See 
also  Northey  Stone  Co.  v.  Qidney, 
[1894]  1  Q.  B.  99,  101. 

ao.  Lilly  V.  Boyd,  72  Ga.  88,  84; 
Howell  V.  Toung,  6  B.  &  C.  259,  264, 
11  ECL  464,  108  Reprint  97. 

"It  [the  cause  of  action]  was  not 
damagre — damage  Is  never  the  cause 
of  action,  but  the  result  of  the  ac- 
tion— the  consequences  arising  from 
the  cause."  Daniel  v.  GrisKard,  117 
N.  C.  106,  .110,  23  SE  93. 

SI.  Hodsoll  v.  Stallebrass,  11  A.  & 
E.  301,  39  ECL  178.  180,  113  Reprint 
429. 

In  an  action  for  personal  Injury  It 
has  been  said:  "The  damage  so  aris- 
ing waa  not  the  sole  cause  of  action; 
the  Injury  and  the  damage  together 
were  the  cause."  Hodsoll  T.  Stalle- 
brass. 11  A.  &  E.  801,  89  ECL  178.  180, 
113  Reprint  429.  _ 

28.  See  Foot  v.  Edwards,  9  F.  Caa. 
No.  4.908,  8  Blatchf.  310,  313;  Korth 
Vernon  V.  Toegler,  103  Ind.  814,  319, 
!  NE  821:  Fields  v.  Daisy  Gold 
MIn.  Co.,  26  Utah  873,  876,  73  P  621. 

"In  every  valid  cause  of  action  two 
elements  must  be  present — the  injury 
and  the  damages."  North  Vernon  v. 
Voegler,  103  Ind.  314,  319,  2  NE  821. 
"  The  elements  of  a  cause  of  action 
are,  first,  a  breach  of  duty  owing  by 
one  person  to  another;  and  second,  a 
damage  resulting  to  the  other  from 
the  breach.  Damage  where  no  duty 
la  violated  is  damnum  absque  Injuria; 
a  neglect  of  duty,  where  no  loss  oc- 
curs, is  equally  incapable  of  giving 
a  right  of  action.'  "  Farris  v.  Atlanta, 
eta,  R.  Co.,  128  Ga.  434.  437,  67  SB 
692:  Poet  V.  Campau,  42  Mich.  90,  96, 
8  nW  ITS.  *^e  oommlaalon  or  omla- 
sltm  ot  an  act  by  the  defendant,  and 


damage  to  the  plaintilt  in  consequence 
thereof,  must  unite  to  give  him  a 
good  cause  of  action."  Foot  v.  Ed- 
warda,  9  F.  Cas.  No.  4,908,  3  Blatohf. 
310,  318;  Farris  v.  Atlanta,  etc.,  R. 
Co„  128  Ga.  484.  487,  67  SE  692.  "In 
order  to  found  a  right  of  action,  there 
must  be  a  wrongful  mot  done,  and  a 
kMM  resulting  from  the  wrongful 
act."  Ocatdental  ConsoL  Mln.  Co.  v. 
Cometoek  Tunnel  Co.,  Ill  Fed.  186. 
187.  . 

a9.   See  Infra  B  66. 

M.    See  Infra  9  64. 

[a]  Thar*  are  certain  olaaewi  of 
oases  where  no  action  can  be  main- 
tained unless  or  until  some  actual 
damage  is  sustained,  but  this  is  be- 
cause the  act  complained  of  is  of 
such  a  nature  that  until  damage  is 
inflicted  no  legal  right  is  violated, 
and  consequently,  in  the  strict  sense, 
there  is  no  Injury.  Bee  infra 
t  64. 

36.  Schade  v.  Gehner,  138  Mo.  262, 
259,  34  SW  678.  To  same  effect  Provi- 
dent Loan  Trust  Co.  v.  Wolcott,  5 
Kan.  A.  473,  47  P  8,  9;  Rankin  v. 
SchaetCer,  4  Mo.  A.  108,  109;  Moore 
V.  Juvenal,  92  Pa.  484,  490. 

"The  wrong  and  not  the  damage 
constitutes  the  cause  of  action."  Ken- 
nard,  etc..  Carpet  Co.  v.  Dorman,  64 
Mo.  A.  17.  24.  "In  actions  for  official 
or  professional  negligence,  the  cause 
of  action  is  founded  on  the  breach  of 
duty  which  actually  Injured  the  plain- 
tiff, and  not  on  the  consequential 
damage."  2  Oreenleaf  Ev.  |  488  [quot 
Bartlett  v.  Bullene,  88  Kan.  606.  611]. 
In  an  action  for  damages  agalnat  an 
attorney  the  court  said:  "If  no  spe- 
ciE^  damage  or  injury  has  resulted  to 
the  client,  then  he  may,  nevertheless 
recover  nominal  damages;  If  ■pecial 
damage  result  from  the  misconduct  of 
the  attorney,  it  Is  not  of  Itsdf  a 
cause  of  action,  but  the  breach  of 
duty  Imposed  by  the  contract  la  the 
cause  of  action,  and  not  the  conse- 
quential damage  resulting  from  It." 
Lilly  V.  Boyd,  72  Ga.  83,  84. 

M.  Anderson  v.  VFetter.  103  Me. 
267,  266,  69  A  105,  15  LRANS  1003. 
But  eee  X^sslter  v.  Norfolk,  etc.,  R. 
Co.,  186  N.  C.  89.  91,  48  SE  642,  1 
AnnCas  456  (where  the  court  said: 
"The  cause  of  action,  plus  the  right 
of  action  thereon,  constitute  what  our 
Code  styles  a  'good  cause  of  action'  "). 

S7.  Parker  v.  Enslow,  102  111.  272, 
276,  40  AmR  688;  Anderson  v.  Wetter, 
103  Me.  867,  266,  69  A  106,  16  LRANS 
1003. 

"So,  'good  cause  of  action'  can  mean 
no  more  than  'cause  of  action,'  and 
the  word  'good,'  In  that  eonifection. 
Is  hence  dearly  superflufnis."  Parker 
v.  Enslow,  108  111.  278,  877,  40  AmR 
688. 


that  is,  every  violation  of  ^  leghl  right,  imports 
damage  and  authorizes  the  maintenance  of  an  ac- 
tion and  the  recovery  of  at  least  nominal  danu^es, 
regardless  of  whether  any  actual  damage  has  been 
sustained.'^  It  has  accordingly  been  hdd  that  the 
cause  of  action  is  the  breach  of  duty,  and  not  the 
consequential  damages  resulting  therefrom.^ 

Good  or  bad  cause  of  action.  The  adjectives ' 
"good"  and  "bad"  cannot,  strictly  speaking,  be 
applied  to  the  term  "cause  of  action."^  If  a  per> 
son  has  a  legal  right  to  sue,  he  must  necessarily 
have  a  good  cause  of  action."  If  he  has  no  l^;al 
right  to  sue,  he  has  not  merely  a  bad  cause  of 
action,  but  no  cause  of  action.^ 

Other  -terms  comDared^  and  distingnished.  The 
term  "cause  of  action"  has  been  said  to  be  synony- 
mous with  "daim,*'"  and  with  "right  of  ac- 
tion ' ' but  in  some  cases  it  has  been  distinguished 
from  "right  of  action";*^  and  it  has  also  been  dis- 
tinguished from  the  terms  "action,""  "chose  in 
action,"^  "sabjeet  of  the  action,"**  "object  of  the 

103  Me.  267,  266,  69  A  106,  15  LRANS 

1003. 

as.  Newberry  v.  Wilkinson,  190 
Fed.  62.  67  [afC  199  Fed.  678,  118  CCA 
111];  Barto  v.  Stewart.  21  Wash.  606. 

616,  69  P  480. 

30.  Ritter  V.  Hoy,  1  Ala.  A.  648, 
646.  66  S  1034;  Walters  v.  OtUwa.  24l> 
111.  259,  B63,  88  KB  661  [rev  144  III. 
A-  379]^;  Lewis  v.  Hyams,  26  Nev.  68, 
81,  63  P  126,  64  P  817,  99  AmSR  677: 
Graham  v.  Scripture,  26  HowPr  (N. 
T.)  501,  607;  Paine  v.  Dodds,  14  N.  D. 
189.  198,  103  NW  981,  116  AmSR  674; 
Bach  V.  Brown,  17  Utah  435,  53  P  991; 
Brull  V,  Northwestern  Mut.  Relief 
Assoc.,  72  Wis.  430,  433,  39  NW 
529. 

"It  is  not  possible  for  one  at  the 
same  time  to  have  a  cause  of  action 
and  not  to  have  the  right  to  sue.** 
Walters  t.  Ottawa,  240  III.  269,  26S, 
88  NE  651  [rev  144  111.  A.  8791. 

31.  Staunton  Coal  Co.  v.  Fischer. 
119  IlL  A.  278,  286;  Dubuo  v.  Dellele, 
33  Que.  Super.  456,  461.  See  also  Infra 
I  40. 

"It  seems  to  me  Impossible,  as  an 
abstract  question,  seriously  to  con- 
tend that  the  'cause  of  action'  and 
the  'right  of  action'  are  synonymous 
terms.  The  'right  of  action'  Is  the 
"right  to  sue.' "  Dubuo  v.  Dellale,  88 
Que.  Super.  456.  461. 

3S.  Soheuing  v.  State,  (Ala.)  69  8 
160,  1«1;  Frost  v.  Witter.  182  Cal.  421, 
426.  64  P  705.  84  AmSR  68;  Fish  T. 
Farwell,  160  111.  236,  260,  48  NB 
367. 

"Action  Is  one  thing;  cause  or  right 
of  action  quite  another.  The  aotlon 
Is  the  means  of  redress  of  the  legal 
wrong  described  by  the  words  cause 
of  action.  The  cauee  of  action  pre- 
cedes and  affords  the  right  to  the 
remedy  by  sueh  action  as  the  laws 
furnl^."  Soheuing  v.  State,  (Ala.> 
69  S  1«0,  161. 

38.  Bank  of  Commerce  v.  Rntland, 
etc,  R.  Co.,  10  HowPr  (N.  T.)  1,  9 
(where  the  court  eald:  "'Caase  of 
action,'  I  do  not  think.  Is,  now  at 
least,  synonymous  with  'ahoas  in 
action,'  for  the  latter  phrase,  as  now 
used.  Includes  debts,  Ac,  not  due; 
and  indeed  stocks  .  .  .  though 
some  of  the  definitions  given  to  It, 
as  well  as  its  etymology,  rather  Im- 
port a  present  right  of  action"). . 

34.  Box  v.  Chicago,  etc.,  R.  Co., 
107  Iowa  860,  666,  78  NW  694;  Bremen 
Mln.,  etc,  Co.  v.  Bremen,- 13  N.  M. 
Ill,  128,  79  P  806;  National  F.  Ins. 
Co.  v.  Hughes,  189  N.  T.  84,  88.  81 
NE  562,  12  LRANS  907  [afC  lOS  App. 
Div.  632,  93  NTS  1140];  Rodgers  v. 
Mutual  Endowment  Assessment  As- 
soc, 17  8.  C.  406.  410.  See  also  Infra 
I  Il- 
ia]   Mijeek  mtUr  of_  Utigatlna 


aa  Parker  Enslow,  108  111.  871.  OMtaffaMMa  see  State  v.  Tortane,  Ift 
ITT,  40  AmR  68B;  Anderson  v.  Wetter,  'lUna.  ITS,  180,  »  NW  W. 
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aetion,"*  "remedy/"?  and  from  the  capacity  to 
sue,"  the  facts  givii^  rise  to  the  action^^  the  relief 
sou^t,"  mere  matters  of  defense"  and  eaase  for 
proceedii^  in  eiror.*^ 

29^  E.  Oontronny.  The  term  "oontro- 
versy"  is  broad  and  comprehensive;*'  and  has  been 
variously  defined  aa  a  dispute;*'  a  disputed  ques- 
tion;** a  litigated  question;*'  a  lawsuit;**  a  suit 
at  law a  suit  at  law  or  in'  equity  a  civil  action 
or  inroceedin^.**  The  term  implies  not  on^  a  suit, 
but  a  suit  m  whidt  something  is  affirmed  upon 
the  one  side  and  denied  upon  the  other,  in 
which  tiiere  is  a  dispute — an  issue  to  be  tried;" 
and  is  oi^inaiily  restricted  to  civil'  proceed- 
ings, and  does  not  indade  those  of  a  criminal 
character.*^ 

Other  terms  distingnished.   The  term  "contro- 


versy" has  been  distinguished  from  the  term 
"case,""^  and  has  been  said  to  be  a  broader  term;" 
but  on  the  other  hand  it  has  been  distii^uished  as 
being  restricted  to  civil  proceedings,  while  "case'* 
includes  both  civil  and  criminal." 

[$  30]  F.  Oist  of  the  Action.  The  gist  of  an 
action  is  defined  as  the  cause  for  which  an  action 
will  lie;'*  the  ground  or  foundation  of  a  suit,  with- 
out whieh  it  would  not  be  maintainable;'"  the  es- 
sential ground  or  object  of  a  suit,  and  without 
whidh  there  is  not  a  cause  of  action;"  the  essential 
ground  or  principal  subject  matter,  without  which 
'Uie  aeti<m  conld  not  be  maintained." 

[^i  31]  O.  Object  of  Afitian.  The  object  of  the 
action  is  the  thing  sought  to  be  attained  by  the 
action"  It  is  the  remedy  demanded,  the  relief 
prayed  for;"  and  is  to  be  distii^^ished  both  from 


35.  ScartK>n>ugh  v.  Smith,  18  Kan. 
89»,  407.    See  also  Infra  §  31. 

as.  ScheulnK  v.  State,  (Ala.)  59  S 
160.  1«1:  Frost  v.  Witter,  132  Cal.  421, 
42C,  S4  P  705,  84  AmSR  S3:  LemiJn  v. 
Hubbard.  10  Cal.  A.  471,  477.  102^P 
S&4;  Anderson  v.  Wetter,  103  He.  2^7, 
S«<.  69  A  105,  IS  LRANS  1003;  Bmory 
v.  Haaard  Powder  Co..  22  S.  C.  476, 
481.  63  AmR  7S0;  Casady  v.  Casady, 
SI  Utah  Sff4,  88  P  ».  See  also  infra 
B  37. 

"There  la  a  dear  dlstlnotlon^  be- 
tween a  cause  of  action  and  the  rem- 
edy for  its  enforcement.  The  former 
arises,  comes  Into  existence,  when 
there  Is  an  invasion  of  a  le^  right 
without  justification  or  sufficient  ex- 
cuse." Scheulng  v.  State,  (Ala.)  E9  S 
180,  161.  "There  Is  a  cause  of  action, 
and  there  Is  a  remedy  by  action.  They 
are  different  rights."  Taylor  v.  New 
Tork,  82  N.  T.  10,  18.  '^A  cause  of 
action  may  be  defined  in  general 
terms  to  be  a  legal  rlgh^  Invaded 
without  justification  or  sufficient  ex- 
cuse. Upon  such  Invasion  a  cause 
of  action  arises,  which  entitles  the 
party  Injured  to  some  relief,  by  the 
application  of  such  remedies  as  the 
laws  may  afford.  But  the  cavse  of 
action,  and  the  remedy  sought,  are 
entirely  different  matters.  The  one 
precedes  and,  It  Is  true,  gives  rise 
to  the  other,  but  they  are  separate 
and  distinct  from  each  other,  and  are 
governed  by  different  rules  and  prin- 
ciples. It  Is  true,  that  the  motive 
which  prompts  the  action  Is  a  dbstre 
for  relief,  and  to  obtain  this  i^elleC  is 
tb«  object  of  the  action,  and  In  this 
sense  the  relief  sought  Is  the  cause 
of  the  action;  but  this  is  not  the  legal 
sense  of  the  phrase  'cause  of  action.'  " 
Emory  v.  Hazard  Powder  Co.,  22  S. 
C.  476,  481,  53  AmR  730. 

87.  Howell  v.  lola  Portland  Ce- 
ment Co..  86  Kan.  450,  452,  12>  P  346. 

"There  Is  a  difference  between  ca- 
pacity to  sue.  which  is  the  right  to 
come  into  court,  and  a  cause  of  ac- 
tion, which  is  the  right  to  relief  in 
court."  81  Cyc  296  [quet  Howell  v. 
lola  Portland  Cement  Co.,  86  Kan. 
450,  452,  121  P  S46]. 

38.  See  Anderson  t.  Wetter,  103 
Me.  257.  866,  69  A  105,  16  LRANS 
1003. 

"It  does  not  refer  to  the  facts  and 
circumstances  which  may  be  intro- 
duced In  evidence  and  because  of 
whose  occurrence  the  action  has  re- 
sulted. Those  might  be  spoken  of 
as  causes  for  action  but  they  are  not 
properly  speaking  a  cause  of  action." 
Anderson  V.  Wetter.  103  Me.  257,  28B, 
69  A  105,  15  LRANS  1003 

38.  Frost  v.  Witter.  132  Cal.  421. 
426,  64  P  705,  84  AmSR  63;  Lemon  v. 
Hubbard.  10  C^al.  A.  471,  477,  102  P 
654;  Emory  v.  Hazard  Powder  Co.. 
it  3.  C.  476,  481,  63  AmR  730. 

40.    Sebree   v.    Patterson,   92  Mo. 

"ii."M<J,«'^.  Cioley,  2  Hill  (N.  T.) 
412,  418  (where  It  Is  said  that  "in 
atrlctnwBS.  no  book  holds  the  word 
action,  or  words  cause  ox  aetlon,  to 


be  Identical  with  a  writ  of  error  or 
pause  of  a  writ  of  error"). 

"A  cause  of  action  does  not  embrace 
within  Its  signification  a  proceeding 
In  error;  the  latter  usually  grows  out 
of  the  proceedlnes  had  in  a  cause  of 
action,  and  is  distinguished  from  it 
by  the  name  adopted."  Travelers'  Ins. 
Co.  V.  Myers,  69  Oh.  8L  SS2.  334,  62 
NB  8S1. 

40.  Rhode  Island  v.  Massachu- 
setts, 18  Pet.  (IT.  8.)  667,  728,  9  L.  ed. 

123X     : 

[a]  IMflennt  ooBtionnrtsi  u 
ssms  suit. — In  construlns  the  federal 
statute  relating  to  the  removal  of 
causes  the  bourt  said:  "And  that 
there  may  be  two  or  more  such  con- 
troversies arising  in  the  same  suit 
Is  manifest,  and  is  clearly  contem- 
plated by  the  act."  SheldOQ  v.  Keokuk 
Northern  Line  Packet  Co.,  1  Fed.  789. 
784,  9  Biss.  307. 

48.  Burrlll  L.  D.;  English  L.  D., 
"A  dispute  arising  between  two  or 

more  persons."  Bouvler  L.  I>.  [quot 
Barber  v.  Kennedy.  18  Minn.  216; 
Matthews  v.  Noble,  26  MIse.  674,  676, 
56  NTS  190]. 

[a]  DIspnte  synooyxaons. — ^Kelth 
V.  Levi,  2  Fed.  743,  745,  1  McCrary 
343  (where  the  court  In  construing 
U.  S.  Const,  art  3  j  2.  and  also  TJ.  S. 
Rev.  St.  §  639,  which  provides  for  the 
removal  of  a  cause  from  a  state  to 
a  federal  court  for  trial,  said:  "The 
term  'dispute/  as  employed  in  the 
statute,  must  be  held  to  be  exactly 
synonymous  with  the  term  "oontro- 
verssr*  in  the  above-mentioned  clause 
of  the  constitution"). 

44.  Standard  D.  Cfl?I0t_  State  v. 
Gulnotte,  156  Mo.  618,  619,  ST  SW  281, 
50  LRA  787]. 

45.  Black  L.  D. 

40.  American  Enc.  D.  [quot  Mat- 
thews V.  Noble,  25  Misc.  674,  676.  65 
NY8  190]. 

47.'  Standard  ,D.  [q«ot„Stat6  y. 
Gulnotte.  156  Mo.  618,  619,  5?  SW  281, 
60  LRA  7871.   ..      ,  ^ 

4a   Burrtll  L.  D.;  Bngllsh  L.  D. 

"A  controversy.  In  the  sense  of  the 
statute  [Judiciary  Act  of  1887-1888], 
Is  a  case  at  law  or  in  equity  brought 
before  some  competent  court  of  Jus- 
tice for  forensic  discussion  and  Judi- 
cial decision."  U.  S.  v.  Henderlong, 
102  Fed.  2,  4. 

49.  Burrlll  L.  D.;  English  L.  D. 
[a]     Olvll    action  STUonymoos. — 

The  term  "controversy"  Is  used  "as 
synonymous  with  civil  action  or  pro- 
ceeding at  law."  Matthews  v.  Noble, 
25  Misc.  674,  675,  EB  NTS  190. 

BO.  Hickman  v.  Baltimore,  etc..  R. 
Co..  30  W.  Va.  296,  299,  4  SE  654, 
7  SE  465.  See  also  Woodfln  v.  Phce- 
bus,  30  Fed.  289,  292  (where  the  court 
said:  "If  this  were  a  friendly  suit, 
there  would  possibly  be  a  doubt 
whether  the  case  would  present  such 
a  'controversy*  between  the  parties  as 
Is  contemplated  by  the  first  section 
of  the  Judiciary  act  of  March  8, 
1876"). 

•1.  ChlshcOm  T.  Qeorgla,  2  Dall. 


(U,  S.)  41S.  481,  1  I.,  ed.  440:  Mat- 
thews v.  Noble,  26  Mlse.  674.  676,  66 

NTS  190. 

55.  Snow  v.  Smith,  88  Fed.  657. 
658.  4  Hughes  204;  Home  Ins.  Co.  v. 
North  Western  Packet  Co.,  82  Iowa 
823,  238,  7  AmR  188.  See  also  supra 
8  24. 

03.  Home  Ins.  Co.  v.  North  West- 
em  Packet  Ca,  22  Iowa  228,  238,  7 
AmR  188. 

64.  Matthews  v.  Noble,  26  Misc. 
674,  676.  66  KT8  190. 

"It  dilCers  from  case,  whloh  Includes 
all  salts,  criminal  as  well  as  civil; 
whereas  controvert  is  a  dvil  and  not 
a  criminal  proceedlog."  Bouvlsr  L. 
D.  [quot  Matthews  v.  Noble,  26  Misc. 
674.  675,  65  NTS  190]. 

56.  EVarier  v.  Georgia  R..  etc.,  Co., 
101  Ga.  70;  74.  28  SB  884;  Kltson  v. 
Farwell,  182  111.  327,  888,  23  NE  1024; 
Flora  First  Nat.  Bank  v.  Burkett.  101 
111.  391,  394,  40  AmR  209;  Penoyer 
V.  Peo..  105  111.  A.  481,  482;  Beokman 
v.  Menge,  82  111.  A.  228,  2S0.' 

B6.  Frailer  v.  Georgia  R.,  etc,  Co., 
101  Ga.  70.  74,  28  SE  684;  Kltson  v. 
Farwell,  132  III.  327.  338,  23  NE  1024; 
Flora  First  Nat.  Bank  v.  Burkett.  101 
111.  391,  394,  40^  AmR  209;  Penoyer 
V.  Peo.,  105  111.  A.  481,  482;  Beckman 
V.  Mengt,  82  HI.  A.  228,  230. 

57.  FraKler  v.  Georgia  R.,  etc.  Co., 
101  Ga.  70.  74,  28  SE  684;  Kltson  v. 
Farwell,  132  111.  327,  838,  23  NE  1024; 
Flora  First  Nat.  Bank  v.  Burkett,  101 
111.  891,  894.  40  AmR  209;  Penoyer 
V.  Peo.,  105  ni.  A.  481,  483;  Beckman 
V.  Menge,  82  HI.  A.  228,  230. 

[a]  Other  deflsltloiia. — (1)  "The 
gist  of  the  action  Is  that  without 
which  there  Is  no  cause  of  action." 
Tarbell  v.  Tarbell.  60  Vt.  486,  489,  15 
A.  104:  (2)  "In  pleading,  'gist'  means 
the  essential  ground  or  object  of  the 
action  In  point  of  law,  without  which 
there  would  be  no  cause  of  action." 
Bouvier  L.  D.  [quot  Frailer  v.  Geortcia. 
R.,  etc,  Co.,  101  Oa.  70,  74.  28  SIS 
684]. 

68.  Jemberg  v.  Mix.  199  HI.  254. 
266,  66  NE  242;   In  re  Mansfield,  120 

111.  A.  511,  513. 

69.  Scarborough  v.  Smith,  18  Kan. 
399.  407. 

"Every  action  Is  brought  to  obtain 
some  particular  result.  This  result 
Is  the  object  of  the  action."  Occi- 
dental Consol.  Min.  Co.  v.  Com3tf>ck 
Tunnel  Co.,  111.  Fed.  136.  137. 

ea  Scarborough  v.  Smith,  18  Kan. 
399,  407.   

[a]  Otter  Osflaltioiui. — (1)  "The 
obJecf'Of  an  action  is  the  relief  de- 
manded, the  recovery  of  damages  or 
of  the  land  or  personalty  sued  for. 
the  restraint  or  other  relief  demand- 
ed." Lasslter  v.  Norfolk,  etc,  B.  Co.. 
138  N.  C.  89,  91,  48  SE  642,  1  AnnCas 
456.  (2)  "The  thing  sought  to  be 
obtained  by  the  action;  the  remedy 
demanded  or  the  relief  or  recovery 
sought  or  prayed  for;  not  the  same 
thing  as  the  cause  of  aetlon  or  the 
subject  of  the  aetlon."  Black  L.  IX 
sub  verb.  "Objeot." 


Digitized  by 


Google 


I  31-32] 


ACTIONS 


[1G.J.]  941 


le  cause  of  action,'^  and  the  subject  of  action.*" 
32]  H.  Pioceeding"*— 1.  In  Oaneral.  It  has 
ten  said  that  the  term  ^'proeeeding"  is  a  techjueal 
le,^  and  has  acquired  a  peculiar  and  appropriate 
eaning  in  law;'*'  bat  it  has  also  been  said  that 
is  not  teehnicalf**  and  has  different  meanings, 
seording  to  the  context  and  the  subject  to  which 


ei.  ScarboroiiKb  v.  Smith,  18  Kan. 
•d.  407;  Black  L  D.  sub  verb.  "Ob- 
ct." 

"But  the  'object  of  action'  Is  only 
rousht  into  existence  by  the  com- 
tencement  of  the  action  Itself,  lone 
rter  both  the  'subject  of  action'  ana 
le  'causes  of  action'  have  had  an 
clstenc«."  Scarborough  v.  Smith,  18 
itn.  399.  407. 

ea.  ScarboroUKh  v.  Smith.  18  Kan. 
»9.  407;  Black  L.  D.  sub  verb.  "Ob- 
sct." 

[a]    ZOiurtratteM  of  Olsttawtlo&p— 

1)  In  an  action  of  trover  to  recover 
He  value  of  certain  bills  of  exchanKe 
adorsed  by  plalntUf  and  In  posses- 
Ion  of  defendant  the  court  said: 
The  object  of  the  action  is  damages; 
ut  the  subject  Is,  the  bills  of  ex- 
hanpe,  or  the  right  to  their  poa- 
esslon."  Xenla  Bran^  Bank  v.  I<ee, 
5  N.  T.  Super.  894,  706,  7  AbbPr  372. 

2)  In  an  action  to  foreclose  a  mort- 
nge  the  court  said:  "The  subject  of 
he  plaintiff's  action  la  the  mortgage 

.  .  and  the  property  (wverea  by 
t  .  .  .  and  the  purpose  of  the  ac- 
:lon  1b  to  foreclose  the  mortgage,  and 
lell  the  property,"  Metropolitan  Trust 
::o,  V,  Tonawanda  Valley,  etc.,  R.  Co., 
13  Hun  521,  525,  7  NTSt  862  [afC  10« 
S.  T.  673.  18  NE  937].  (3)  In  an 
ictlon  to  obtain  the  construction  of  a 
Fill  and  to  have  the  title  and  right 
of  possession  of  certain  landa  therein 
devised  adjudged  to  be  In '  plaintiff, 
the  court  said:  "Here, the  subject  of 
the  action  la  the  construction' of  the 
win  and  the  validity  of  the  trust  un- 
der which  defendant  assumes  to  act, 
and  the  object  Is  to  declare  the  trust 
void,  and  the  plaintiff  takes  title  by 
devise  free  from  the  trust."  O'Brien 
V.  Gamlss.  85  Hun  (N.  T.)  446.  448. 

08.  SvnuBSTT  proceefling  see  Sum- 
mary Proceedings  [87  Cyo  5281. 

64.  '  Hopewell  V.  State,  22  fnd.  A. 
489.  54  NE  127,  129;  Gordon  v.  State, 
4  Kan.  489,  501. 

65.  Hopewell  v.  State,  22  Ind.  A. 
489.  54  NE  127,  129;  Gordon  v.  State,' 
4  Kan.  489,  501;  Uhe  v.  Chicago,  eta, 
R.  Co..  3  a.  D.  668,  567;  54  NW  601. 

08.  Hale  v.  Henkel,  201  U.  S.  48. 
66.  26  set  870,  60  L.  ed.  652  (where 
the  court  said:  "The  word  'proceed- 
ing* Is  not  a  teidinlcal  one"). 

67.  Bums  V.  San  Francisco  Super. 
CL,  140  Cal.  1,  6.  78  P  697.  See  alao 
Strom  V.  Montana  Cent.  R.  Co..  81 
Minn.  846,  348,  84  NW  46;  State  v. 
Lewis  County,  etc.,  Dlat  Ct.,  88  Mont. 
138,  142,  82  P  789,  8  AnnCas  804; 
Morewood  v.  Holllsfier,  6  N.  T.  309, 
320;  Uhe  v.  Chicago,  etc.,  R.  Co.,  3 
a.  D.  663,  567.  54  NW  601. 

"It  may  mean  more  than  tne  record 
history  of  the  caae.  ...  It  la,  un- 
doubtedly, sometimes  used  In  this 
restrictive  sense.  In  ita  ordinary  ac- 
ceptation, the  word,  when  unqualified 
except  by  the  subject  to  which  It  is 
applied,  includes  the  whole  of  the  sub- 
ject. Thus  the  proceedings  of  a  suit 
mbracea  all  matters  that  occur  in 
>  Its  progresa  Judicially.  Proceedings 
upon  a  trial,  all  that  occurs  in  that 
part  of  the  litigation."  Morewood  v. 
Hollister,  6  N.  T.  809,  820;  Uhe  v. 
Chicago,  etc.,  R.  Co.,  3  8.  Z>.  668,  667, 
5*  NW  601. 

[a]  mnstratloiiSir— <1)  "The  term 
•proceeding*  la  used  in  the  Probate 
Code  [of  Montana]  as  a  general  desig- 
nation of  the  action  and  procedure 
whereby  the  law  Is  administered  up- 
on the  various  subjects  within  the 
probate  Jurisdiction."  In  re  McPar- 
land,  10  Mont.  444,  464,  26  P  185.  (2) 
Construing  a  code  provision  that  "all 
proceedings  prescribed  for  the  Circuit 
Court  shall  be  pursued  In  Justices' 


courts,"  the  court  said:  "This  does 
not  confer  power;  It  r^ates  to  the 
manner  of  the  exercise  of  power.  The 
term  'proceedings*  does  not  relate  to 
matters  pertaining  to  the  powers  of 
the  court,  but  to  the  form  and  man- 
ner of  the  exercise  of  power."  St. 
Joseph  Mfg.  Co.  V.  I  Harrington,  63 
Iowa  880.  282,  5  NW  668.  (3)  Under 
a  statute  authorizing  the  transfer  ot 
any  civil  suit  or  proceeding  pending 
In  any  circuit  court  to  another,  when 
•  cartam  special  cauaea  exist,  the  term 
Includes  all  matters  connected  with 
or  attending  the  exercise  of  the  power 
confeired  upon  circuit  courta  In  chan- 
cery which  are  neceaaary  to  enable 
the  court  to  exerdae  Its  superintend- 
ing control  and  authority  conferred 
by  statute.  Klttrldge  v.  Klnne,  80 
Mich.  200,  204,  44  NW  1061.,  (4)  As 
used  In  a  statute  prescribing  the  man- 
ner of  petitioning  for  and  holding 
elections  by  cities  to  determine  the 
question  of  issuing  bonds,  and  pro- 
viding "the  passage  of  this  act  shall 
in  no  way  affect  any  bonds  heretofore 
Issued,  contract  entered  into  .  .  > 
action  now  pending,  or  proceeding  of 
any  kind  commenced  and  not  com- 
pleted, by  or  on  behalf  of  any  city," 
the  term  "proceeding"  la  not  restricted 
to  Judicial  proceedings.  State  v.  To- 
poka,  68  Kan.  177,  186.  74  P  647. 

68.  See  cases  Infra  this  note,  and 
notes  72-82. 

[a]  seflalttoas. — (1)  "In  Its  gen- 
eral acceptation  "proceeding*  means 
the  form  In  which  actiona  are  to  he 
brought  and  defended,  the  manner  of 
intervening  In  suits,  of  conducting 
them,  the  mode  of  deciding  them,  of 
opposing  Judgments,  -and  of  execut- 
ing." Bouvler  L.  D.  [quot  Erwln  v. 
U.  S.,  37  Fed.  470,  488,  2  L.RA  229; 
Qordon  v.  SUte,  4  Kan.  489,  501;  E» 
p.  Mcaee,  88  Or.  165,  168.  54  P  1091]. 
(2)  "In  a  general  sense,  the  form  and 
manner  of  conducting  Judicial  busi- 
ness before  a  court  or  Judicial  otncer; 
regular  and  orderly  progress  In  form 
of^aw:  Including  all  possible  steps  In 
an  action,  from  Ita  commencement  to 
the  execution  of  Judgment."  Black 
L.  D.  [quot  Ex  p.  HcGee.  83  Or.  166, 
168,  64  P  1091].  (3)  "A  going  on  In 
form  of  law  .  ,  .  as  before  a 
court  or  Judicial  officer;  a  Judicial  act, 
directed  against  persons  or  property, 
and  contemplating  some  ultimate 
remedial  object."  Burrlll  L.  D,  (4) 
"Any  step  taken  In  an  action.  Any 
act  by  the  authority  of  a  court.  Any 
action  at  law  or  equity."  EnBllah 
L.  D.  (B)  "In  the  Century  Diction- 
ary 'proceeding'  la  defined  by  the 
words  'especially  a  measure  or  step 
taken.' "  Nell  v.  Almond,  29  Ont.  63,  69. 

ee.  See  oases  Infra  this  note,  and 
infra  9S  33-86. 

[a]  Fxocsediiv  in  court. — (1)  "A 
proceeding  in  court  Is  an  act  done  by 
the  authority  or  direction  of  the 
court,  express  or  Implied."  Anderson 
L.  D.  [quot  Burns  v.  San  Francisco 
Super.  Ct.  140  Cal.  1,  6,  73  P  597], 
To  same  effect  Bulkeley  v.  Keteltas, 

5  N.  Y.  Super.  740,  741.  (2)  "Such, 
for  instance,  as  the  issuing  of  an  exe- 
cution, or  the  delivery  by  the  clerk 
of  a  transcript  of  the  Judgment  to 
the  plaintiff.  But  when  a  transcript 
is  once  jplven  to  the  plaintiff,  the 
right  to  nle  It  results  from  the  law, 
and  the  filing  of  It  cannot  be  con- 
sidered as  a  'proceeding  In  court,' 
or  as  a  thing  done  by  the  authority 
of  the  court?'  Bulkeley  v.  Keteltas, 

6  N.  Y.  Super.  740,  741.  (2)  "The 
statutory  proceedings  to  foreclose  a 
mortgage  are  not  proceedings  In 
court,  so  as  to  ^thorlze  the  courts 
to   remedy   the   defects   In  them." 


it  relates."  It  has  been  varion^  define^,*  and  is 
frequently  used  in  eombination  with  other  wwds 
and  phrases,^  which  sometimes  vary  its  ordinary 
meaning."*  In  its  graeral  sense,^  it  means  all  the 
steps  or  measures  adopted  in  the  inroseention  or 
defense  of  an  aetion;"  indnding  all  tiiat  are  taken/' 
or,  as  "sometimes  used,  all  except  the  pleadings/* 

Dwight  V.  PhlUIps.  48  Barb.  (N.  Y.) 
116,  119. 

jrb]    Proosedlnga    and  praotloe^ 

"The  'proceedings  and  practice*  of  the 
courts  must  be  construed  to  mean  the 
form  In  which  actions  are  brought 
and  the  manner  of  conducting  and 
carrying  on  suits."  Peo.  v.  Raymond, 
186  111.  407,  414,  67  NE  1066. 

[c]  'yAOUSSflUif  ttsxefgoa,**  as 
used  In  the  federal  statute  providing 
that  write  of  execution  and  other  final 
proceaa  In  the  federal  courts,  and  the 
"proeeedlngs  thereupon,"  shall  be  the 
same  as  In  the  atata  courts  see  Amis 
V.  Smith,  16  Pet.  (U.  S.)  803,  818,  10 
L.  ed.  973;  U.  &  v.  Knight,  14  PeL 
(U.  8.)  301,  314,  216,  10  L.  ed.  486; 
Beers  V.  Haughton.  9  Pet  (TT.  S.)  829. 
362,  ft  U  ed.  146. 

[dl  OSdal  prooaadlBffi  aatlioxisaa 
1>T  law^Under  a  libel  statute  mak- 
ing privileged  a  fair  and  Impartial  ac- 
count of  "the  proceedings  In  a  oourt 
of  Justice  .  .  or  any  other  offi- 
cial proceedings  authorized  by  law  In 
the  administration  of  the  law"  It  has 
been  said:  "By  the  phraseology  It 
does  not  appear  that  the  Legislature 
designed  the  statute  to  have  appli- 
cation only  to  proceedings  before  Ju- 
dicial officers  exercising  pure  Judicial 
functions."  Bolo  v.  Lacy,  (Tex.  Civ. 
A.)  Ill  8W  215<  217. 

[e]  "Other  prooaedJaga." — Heed  v. 
Lyon,  96  Cal.  601,  504,  3l  P  619  (con- 
Btrulng  a  code  provision  making  a 
tax  deed  prima  facie  evidence  of  cer- 
tain proceedlnga  and  "conclusive  of 
all  other  proceedings");  Lloyd  v.  Mat- 
thews, 92  Ky.  300,  302.  17  SW  795,  13 
KyL  537  (construing  a  code  provlalon 
in  regard  to  cases  which  are  reversed 
and  remanded  for  trial  or  "other  pro- 
ceedings"): Booraem  v.  North  Hudson 
County  R.  Co.,  44  N.  J.  Eq.  70,  74,  14 
A  106  (construing  a  statutory  provi- 
sion In  regard  to  the  taxation  of 
costs). 

70.  State  v.  Lewis  County,  etc., 
Dlat.  Ct.,  38  Mont.  138,  142,  82  P  789. 
8  AnnCas  7S3.  Bee  also  State  v.  Berg- 
man, 37  Minn.  407,  408,  34  NW  737; 
and  cases  supra  nots  69, 

71.  Hopewell  v.  State.  22  Ind.  A. 
489,  64  NE  137,  129;  Gordon  v.  State, 
4  Kan.  489.  601.  See  also  cases  Infra 
notes  72-76. 

72.  Bums  V.  San  Francisco  Super. 
Ct.,  140  Cal.  1,  6,  73  P  697:  Hopewell 
V.  State,  22  Ind.  A.  489,  64  NE  127, 
129:  Atchison,  etc.,  R.  Co.  v.  Brass- 
fleld,  51  Kan.  161,  174.  32  P  814;  Gor- 
don V.  State,  4  Kan.  489,  501;  More- 
wood  V.  Holllster,  6  N.  Y.  309,  320: 
State  V.  McCafferty,  25  Okl.  2.  14,  lOS 
P  992;  Loeb  v.  Loeb,  24  Okl.  884,  389, 
103  P  570;  Uhe  v.  Chicago,  etc.,  R. 
Co..  3  S.'  D.  663,  567.  54  NW  601. 

78.    Gordon  v.  State,  4_Kan.  489, 


501  [clt  Burrlll  1*  D.1;  Beyburn  v. 
Handlan,  166  Mo.  A.  412,  418,  147  SW 

846. 

"The  word  Is  generally  applicable 
to  any  step  taken  by  a  suitor  to  ob- 
tain the  Interposition  or  action  of  a 
court,"  Irwin  v.  Bellefontalne  Bank, 
6  Oh.  St.  81,  87,  "The  term  'proceed- 
ing" is  generally  applicable  to  any  step 
taken  by  a  party  In  the  progress  of 
an  action.  Anything  done  from  the 
commencement  to  its  termination  Is 
a  proceeding."  Wilson  v,  Allen,  3 
HowPr  (N.  T.)  369,  371.  "The  pro- 
ceedings in  a  suit  embrace  all  mat- 
ters that  occur  In  Its  progresa  Ju- 
dicially." "Uhe  v.  ChlcagOjetc,  R.  ' 
8  8.  D.  663,  667.  64  NW  601 
Anderaon  L.  D.]. 

74.  Strom  t.  Montana  Cent. : 
81  Minn.  346,  348,  84  NW  46 
also  Monumental  Brewing  Co.  i 
rlmore,  109  Md,  882,  wSt  72  j 


Digitized  by 


888}  73  J  T 


942  [1C.J.] 


ACTIONS 


[§32 


from  its  eommencement  to  the  execution  of  jadg- 
ment.^''  But  the  term  is  cot  always  used  in  so 
broad  ^  sense.^"  In  a  more  particular  sense'^  it 
means  any  application  to  a  court  of  justice,  how- 
ever made,  for  aid  in  the  enforcement  of  rights, 
for  relief,  for  redress  of  injuries,  for  damages,  or 
for  any  remedial  'object."  It  means,  however,  in 
all  cases,  the  performance  of  an  act,  and  is  wholly 
distinct  from  any  consideration  of  an  abstract 
right."  The  term  is  also  ordinarily  restricted  to 
judicial  matters,^  and  used  with  reference  to  some- 
thing done  or  to  be  done  in  a  court  of  justice 


but  it  is  not  always  so  restricted.'^ 
Other  terms  compared  and  distiugnisbed. 


The- 


term 
mous 


proceeding"  is  sometimes  used  as  synony^ 


with  the  terms  "action. 


cause. 


'.'suit";"  but  it  is  not  always  synonymous  with 
"action,"^  particularly  when  >  used  in  connection 
with  that  term,"  in  which  case  if  ordinarily  refers 
to  proceedings  other  than  actions.^  It  is  also  said 
to  be  broader  and  more  comprehensive  than,  the 
terms  "action, "~  "judgment,""  and  "suit."»» 

ninatratioiu  are  given  in  the  following  notes  of 
what  have  been  held  to  be  proceedings,"  or  not  to 


Irwin  V.  B«ll«fontaIne  Bank,  <  Oh.  St. 

81,  87. 

"The  term  proceedlngr  Is  uced  In  the 
code  df  civil  procedure  to  dlstlnsulsh 
all  other  steps  taken  In  an  action 
from  those  embraced  in  the  word 
pleadtne."  Wilson  v.  Macklln,  7  Nebr. 
bO,  52.  To  same  effect  O'Dea  v.  Wash- 
ington County,  8  Nebr.  118,  121;  John- 
eon  V.  Jones,  2  Nebr.  126,  137. 

78.  Black  Ii.  D.  [quot  Reybum  v. 
Handl&n,  165  Mo.  A.  418,  418,  147  8W 
846;  Ex  p.  McG«e,  SS  Or.  ICS,  1«8, 
B4  P  10911. 

78.  Strom  v.  MonUna  Cent.  R.  Co., 
81  Minn.  346,  848,  84  NW  4S. 

77.  Black  L.  D.  [quot  Bx  p.  McG«e, 
88  Or.  1«S,  168,  54  P  1091]. 

78.  Black  L..D.  Iquot  Reybbm 
aindlan.  166  Mo.  A.  412,  418,  147  BW 
846:  Bx  p.  HcGm,  83  Or.  166,  168, 
64  t  lOtll. 

*X]enerally  a  proceeding,  In  oontcm* 
ilatton  of  law,  means  any  application, 
iowever  made,  to  a  court  of  Justice 
for  the  purpose  of  having  a  matter 
In  dispute  Judicially  determined." 
State  V.  Gordon,  8  Wash.  488,  488,  86 
P  498. 

79.  Hopewell  v.  State,  22  Ind.  A. 
489,  54  NB  127,  129;  Fargo  v.  Helraer, 
4S  Hun  (N.  T.)  17,  19:  Flelden  v. 
Lahens.  22  N.  T.  Super.  486,  444  [mod 
on  other  grounds  2  Abb.  Dec.  Ill,  8 
Transcr.  A.  218,  6  AbbPrNS  8411; 
Rich  v.  Husson.  8  N.  T.  Super.  617, 
620,  11  NYLegObs  119;  Matter  of 
Mace,  4  Redf.  Surr.  (N.  T.)  S25,  327: 
Ex  p.  McQee.  83  Or.  165,  168,  64  P 
1091.  See  also  Johnnon  v.  New  Enter- 
prise Co..  168  Ala.  46S,  466,  50  S  911. 

"A  •proceeding'  in  a  civil  action  Is 
an  act  necessary  to  be  done  In  order 
to  attain  a  given  end.  It  is  a  pre- 
scribed mode  of  action  for  carrying 
Into  effect  a  legal  right,  and,  so  far 
from  Involving  any  consideration  or 
determination  of  the  right,  presup- 
poses Its  existence.  The  proceeding 
follows  the  right."  ^opeyrell  t.  State, 
22  Ind.  A.  489.  54  NE  127,  129:  Rich 
V.  Husson.  8  N.  T.  Super.  617.  620. 
11  XTLegObs  IIS:  Matter  of  Mace,  4 
Redf.  Surr.  {N.  T.)  325.  827:  Ex  p. 
McOie.  88  Or.  186,  64  P  1091.  Tfo 
same  effect  Veil  v. 'Almond.  29  Ont. 
63,  69.  "The  word  proceeding  ordi- 
narily relates  to  the  forma  of  law, 
to  the  modes  in  which  Judicial  tigns- 
actions  are  conducted."  Peo.  V.  white, 
14  HowPr  (N.  T.)  498,  501.  "The 
rules  by  which  proceedings  are  gov- 
erned are  rules  of  procedure;  those 
by  which  rights  are  establlehed  and 
defined,  rules  of  law."  Fargo  v.  Hel- 
mer,  4^  Hun  (N.  T.)  17.  19;  Rich  v. 
Husson.  8  N.  Y.  Super.  617.  620.  11 
NYLegObs  119;  Matter  of  Mace,  4 
Redf.  Surr.  (N.  Y.)  325,  327;  Ex  p. 
McOee.  33  Or.  165,  168,  54  P  1091. 

80.  Gordon  v.  State,  4  Kan.  489, 
502  (where  it  Is  said  that  the  term 
is  confined  "wholly  to  matters  con- 
nected with,  and  growing  out  of,  Ju- 
dicial matters").  -»  -  .  . 

81.  Hopewell  v.  State,  £2  Ind.  A. 
489,  64  NE  127,  129  (where  It  Is  said 
that  "It  will  be  seen  that  the  term 
'proeeedingi^  la  used  with  reference 
to  something  done  or  to  be  done  In 
a  court  of  Justice");  Helena  First 
Nat.  Bank  t.  Roberts,  t  MonL  823, 
840.  28  P  718  (holding  that  under  a 
statute  providing  that  under  certain 
oireumstancea  a  Judge  shall  not  act 


as  such  In  an  "action  or  proceeding," 
the  term  "refers  to  actions  and  pro- 
ceedings In  courts  of  Justice" ) ; 
Caughell  v.  Brower,  17  Ont.  Pr.  488, 
439  (where  It  Is  said  that  the  word 
"proceeding"  u  used  In  a  rule  of 
court  "meana  a  proceeding  In  a 
Court"). 

88.  State  v.  Topeka,  68  Kan.  177. 
187,  74  P  647  (holding  that  the  term 
"proceeding"  Is  not  necessarily  re- 
stricted to  Judicial  proceedings):  Ray- 
mond V.  Cleveland.  42  Oh.  St.  622,  629. 
See  also  Hale  v.  Henkel,  201  U.  8.  48. 
66,  26  set  370.  50  L.  ed.  662  (where 
the  court  said:  "The  word  •proceed- 
ing* is  not  a  technical  one,  and  is 
aptly  used  by  courts  to  designate  an 
inqmry  before  a  grand  Jury") ;  Ameri- 
can Assoc.  v.  Hurst,  69  Fed.  1,  6.  7 
CCA  698  (where  it  Is  said  that  "the 
act,  however  tortious,  of  an  execu- 
tive officer  of  a  court,  done  under  the 
color  of  its  prooesa,  la  to  be  regarded 
as  a  'proceeding'  of  that  court'*)  ■ 

88;  Mars  v.  Oro  Flno  Hin.  Co^  7 
S.  D.  805,  817,  66  NW  1»:  Calderwood 
V.  Calderwood,  88  Vt.  171,  17S. 

84.  State  v.  Gordon,  8  Wash.  488, 
490,  39  P  498. 

86.  Calderwood  v.  Calderwood,  88 
Vt.  171,  176. 

88.  Strom  V.  Montana  Cent.  R.  C^., 
81  Minn.  346.  849,  84  NW  46;  State 
V.  Lewis  County,  etc.  Diet.  Ct.,  33, 
Mont.  138,  14S,  82  f  789,  8  AnnCas 
752;  Queens  County  Water  Co.  v. 
O'Brien,  181  App.  DIv.  91,  96,  116  NYS 
495. 

"A  proceeding  Is  not  an  "action*  as 
that  word  Is  used  In  the  Code  of  Civil 
Procedure.  Indeed,  no  such  thing  as 
'a  proceeding*  is  known  to  the  Code 
of  Civil  Procedure;  there  is  a  'special 
proceeding.' "  Queens  County  Water 
Co.  V.  O'Brien,  181  App.  Dlv.  91,  95. 
116  NYS-  496.  "Whenever  a  contro- 
versy Is  determined  summarily,  with- 
out the  Intervention  of  a  Jury,  the 
method  of  disposing  of  It  may  be 
designated  as  a  proceeding,  in  con- 
tradlatlnction  to  an  ordinary  trial 
which  proceeds  according  to  the 
course  of  the  common  law."  State  v. 
Gordon,  8  Wash.  488,  490,  86  P  498. 

87.  State  V.  Lewis  County,  etc.. 
Dtst.  Ct..  33  Mont.  188,  148,  82  P  789, 
8  AnnCas  752. 

88.  State  V.  Lewis  County,  etc. 
Dlst.  Ct.,  33  Mont.  188,  143,  82  P  789. 
8  AnnCas  752. 

[al  Action  or  prooeedlag. — "The 
term  ■proceeding,'  as  ordlnarfly  used, 
is  generic  In  meaning  and  broad 
enough  to  Include  all  methods  of  In- 
voking the  action  of  courts,  whether 
controversies  properly  termed  "ac- 
tions* or  'special  proceedings.'  as  dis- 
tinguished from  them.    But,  In  view 

Sf  the  distinction  made  by  the  Code 
etween  actions  and  special  proceed- 
ings, and  Its  use  here  In  connection 
with  the  term  "action,'  the  term  ■pro- 
ceeding' must  be  oonstrued,  not  In 
this  general  generic  sense,  nor  as 
synonymous  with  the  term  'action,' 
but  as  referring  to  the  other  proceed* 
Ings  provided  for  In  the  Code,  to-wlt, 
special  proceedings."  State  v.  Lewis 
County,  etc.,  Dlst.  Ct.,  33  Mont.  138, 
142,  82  P  789,  8  AnnCas  762.  See  also 
Reybum  v.  Handlan.  166  Mo.  A.  412, 
419,  147  SW  846  (holding  that  where 
the  legislature  uses  the  phrase  "ac-' 
tion  or  other  prooeedlnr'  the  term 


"proceeding"  Is  "intended  to  Include 
any  and  all  proceedings  whatsoever, 
which  before  then  had  been  held  not 
to  fall  within  the  denomination  of 
actions"). 

88.  In  re  McFarland,  10  Mont.  446, 
466,  26  P  186  (where  it  Is  said  that 
the  term  "proceeding"  In  the  code  is 
"used  In  a  much  broader  and  less 
tefdinlcal  sense  than  the  term  "ac- 
tion"'); Mars  v.  Oro  Flno  Mln.  Co, 
7.  8.  D.  606,  617.  65  NW  19.  See  also 
Hackett  v.  Chicago  City  R.  Co„  286 
111.  116,  126,  86  NB  823. 

•O.  Yeag«r  v.  Wright,  112  Ind.  230. 
236.  13  NE  707;  Uhe  v.  Chicago,  eto- 
R.  Co.,  3  8.  D.  663.  567.  64  NW  601. 

"The  word  "proceeding,'  in  a  Judi- 
cial sense,  is  much  more  comprehen- 
sive than  that  of  'Judgment.'  the  for- 
mer very  frequently  including  the 
latter."  Yeajrer  v.  Wright,  llf  Ind. 
280,  286,  ISSB  707;  Uhe  v.  Chicago, 
etc,  R.  Co.,  3  S.  D.  668,  687,  64  NW 
001, 

91.  Peo.  T.  Clarke,  0  N.  Y.  S49,  369 
(where  It  Is  said  that  "the  word  'pro- 
ceeding* is  a  more  general  and  com- 
prehensive term  than  "suit' "). 

88.    See  cases  Infra  this  note. 

[a]  XUustiatlOBaH— The  following 
have  been  held  to  be  proceedings: 
(1)  An  application  to  obtain  a  family 
allowance  for  minor  children  from  the 
estate  of  a  deceased  person  (In  re 
Snowball,  166  Cal.  285,  237,  104  P 
446)-  (2)  an  application  for  a  writ  of 
mandate  or  writ  of  ne  exeat  (State 
v.  Gordon,  8  Wash.  488,  490,  36  P 
498);  (3)  a  ciHiteBted  application  for 
the  probate  of  a  will  (Martin  V.  Mc- 
Adams,  87  Tex.  226,  227,  27  SW  256); 
(4)  an  Imprisonment  for  failure  to  pay 
a  fine  (Ex  p.  McGee,  88  Or.  165.  170, 
54  P  1091);  (6)  a  peremptory  writ  of 
mandamus  fSUte  v.  Lewis,  76  Mo. 
370,  878):  (6)  a  petition  for  a  me- 
chanic's Hen  (Sherry  v.  Schraage,  48 
Wis.  98,  96,  4  NW  117);  ?ff)  a  scire 
facias  to  revive  a  Judgment  (Rey- 
burn  V.  Handlan,  165  Mo.  A.  412,  418. 
147  SW  846);  (8)  a  statutory  trial  of 
the  right  of  property  (Sellers  v. 
Thomas,  186  III.  384,  886.  57  NE  10); 
(9)  a  writ  of  assistance  (Wilmott  v. 
EqulUble  Bldg.,  etc.  Assoc,  44  Fla. 
816,  818.  88  S  447);  (10)  an  inquiry 
before  a  grand  Jury  (Bale  v.  Henkel. 
201  U.  S.  48,  66.  26  SCt  870,  50  L.  ed. 
662;  U.  S.  V.  New  Departure  Mfc.  Co., 
195  Fed/778.  779);  (11)  the  ordering, 
drawing,  summoning,  and  Impaneling 
of  a  grand  Jury  (In  re  TiUery,  48  Kan. 
188,  193,  28  P  162);  (12).  a  pleading 
(Martin  Cantlne  Co.  v.  Warahauer,  7 
Mlsc  412,  418.  28  NYS  139);  (13)  an 
answer  in  a  suit  (Wilcox,  etc..  Guano 
Co.  V.  Phoenix  Ins.  Co..  60  Fed.  929, 
933):  (14)  swearing  to  a  petition  In 
pleading  and  attaching  the  Jurat  to 
the  afUdavit  (Johnson  v.  Jones,  2 
Nebr.  126.  137);  (16)  certified  copies 
of  pleadings  under  a  statute  requir- 
ing appellant  to  file  with  his  petition 
In  error  a  transcript  of  the  proceed- 
ings in  the  lower  court  (Adams  Coun- 
ty School  Dlst.  No.  49  v.  Cooper,  44 
Nebr.  714.  716.  62irW  1084);  (16)  the 
taking  of  depositions  of  witnesses  in 
an  action  (American  Shipbuilding  Co. 
v.  Whitney.  190  Fed.  109.  110;  Bums 
V.  San  Francisco  Super.  Ct,  140  Cal. 
1,  9.  73  P  697);  (17)  the  taking  of 
testimony  before  a  Justice  of  the 
peace  at  the  Instance  of  the  oountr 
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be  within  the  application  of  that  term."' 

[$  33]  a.  Judicial  Frooeedinc.  The  term  <'ju- 
dioial  proceeding"  is  a  general  term  for  prooeed- 
inga  rotating  to,  practiced  in,  or  proceeding  £rom, 
a  court  ot  justice  j"^  or  the  course  prescribed  to  be 
taken  in  variotts  cases  for  the  detenninatibn  of  a 
etmtroTeray  or  for  legal  redress  or  relief.^  The 
term  ia  not  confined  to  trials  of  civil  actions  or 
indictments,^  but  includes  every  proceeding  before 
a  competent  court  or  nu^trate  in,  the  due  course 
of  law  OT  the  administraUon  of  justice  whieh  is  to 


result  in  any  determination  or  action  of  such  court 
or  ofSeer.^  It  must, .  however,  be  a  proceeding  be- 
fwe  some  tribunal  possessing  and  exercising  judicial 
powers  and  functions,^  and  having  jurisdiction  of 
the  particular  proceeding,"  although  it  is  not  essen- 
tial fihat  the  proceeding  shall  be  in  all  respects 
regular/ 

Ulnatrationa  are  given  in  the  following  notes  of 
proceeding  which  have  been  held  to  be,'  or  not  to 
be  judicial  proceedings.' 

[$  34]   3.  Oxdinuy  Proceeding.    Ordinary  pro- 


attorney  to  procura  evidence  In  re- 
gard to  violations  of  gambling  laws 
(State  T.  Smith,  84  Kan.  646,  114  P 
1074);  <1S)  the  flndlng-  of  facts  In  a 
caae,  .under  a  provision  that  the  court 
may  supply  an  omission  "in  any  pro- 
ceedlnKs"  (Thompson  v.  Connecticut 
Mat.  L.  Ids.  Co.,  13»  Ind.  325,  356,  38 
NE  7»6);  (19)  the  glvinar  or  refusing 
of  instructions  to  the  jury  (Atchison, 
etc,  R.  Co.  V.  Brassfleld,  51  Kan.  167, 
174,  Z2  P  814:  Loeb  v.  Loeb.  24  Okl. 
m.  S87,  103  P  670);  (20)  the  filing 
of  an  affidavit  in  an  action  of  replevin 
(Wilson  V.  Maoklln,  7  Nebr.  50.  62); 
(21)  the  taxation  of  oosta.  within  the 
application  of  a  statute  In  regard  to 
amendments  (Nearv  v.  Northern  Pac. 
R.  CO^  41  Mont.  480,  110  P  226);  (22) 
a  motion  for  a  new  trial  (8«a«rave  v. 
Hall,  10  Oh.  Clr.  Ct.  895,  407,  6  Oh. 
Cir.  Dec  497);  <2$)  a  notice  of  a 
motion  for  the  vacation  of  a  Judg- 
ment (Bonesteel  v.  Orvis,  Sr  Wis.  117, 
119):  (24)  the  settlement  of  a  state- 
ment of  a  case  on  appeal  .(Bjnta  y. 
Siller,  121  Cal.  414.  416,  68  P  985); 
(25)  the  preparation  and  settlement 
of  a  statement  or  bill  of  exceptions 
(Richardson  v.  Bohney,  18  Ida.  328, 
334,  109  P  727);  (26)  a  stay  bond, 
within  the  application  of  a  statute 
in  regard  to  Uie  amendment  of  any 
pleadln*.  process  or  proceeding  (State 
V.  Russell,  17  Nebr.  201,  204);  (27) 
the  filing  of  an  appeal  bond  (O'Dea  y. 
Washington  County.  3  Nebr.  118.  122; 
Irwin  V.  Beltefontaine  Bank,  6  Oh.  St. 
81.  87);  (28)  an  application  for  leave 
to  amend  an  appeal  bond  or  to  file  an 
amended  bond  (Germanla  Bldg..  etc., 
Assoc  V.  Kem,  4  Oh.  Clr,  Ct.  86.  36, 
2  Oh.  Clr.  Dec  405):  (29)  an  adver- 
tlBement  for  the  sale  of  mortgaged 
lands  (Smith  V.  Brown.  20  Ont.  165, 
166) :  (30)  a  levy  and  sale  under  exe- 
cution (Mills  V.  Provident  L.  Ins.  Co., 
100  Fed.  S44,  846,  40  CCA  894);  (31) 
ft  levy  under  execution  on  goods  sold 
In  bulk  in  fraud  of  creditors  (Dickin- 
son v.  Harbison,  78  N.  J.  L.  97,  99, 
72  A  941):  (82)  steps  taken  for  the 
•ale  of  land  under  a  writ  of  fieri  facias 
(Nell  v.  Almond.  29  Ont.  68,  69);  (38) 
the  steps  required  by  statute  tor  the 
making  of  a  street  improvement  (To- 
ledo \^  Marlov,  28  Oh.  Cir.  Ct.  298. 
SOO). 

•3.   Bee  oases  Infra  this  note. 

[a]  Znmsteatlons. — The  following 
have  been  held  not  to  be  proceedings: 
(1)  The  mere  doing  of  a  ministerial 
act  by  a  non-Judicial  officer  (SUte 
v.  Gordon,  8  Wash.  488.  489,  86  P 
498) :  (2)  an  arbitration  upon  a  volun- 
tary submission  (Caughell  v.  Brower, 
17  Ont.  Pr.  488,  489);  (8)  the  holding 
of  an  election  for  the  location  of  a 
county  site  (Gordon  v.  State,  4  Kan. 
489.  S01){  (4)  the  act  of  a  notary 
public  In  taking  and  certifying  an 
acknowledgment  to  a  deed  (Helena 
First  Nat.  Bank  v.  Roberts,  9  Mont. 
323.  340,  23  P  718);  (5)  the  receiving 
and  examining  into  complaints  against 
policemen  by  the  mayor  of  a  city, 
under  a  statute  giving  him  such  pow- 
er as  head  of  the  police  (Payne  v. 
San  Francisco,  3  Cal.  122,  127). 

•4.    Black  L.  D. 

[a]  Other  daOaltiona^d)  "Any 
proceeding  by  authority  or  direction 
of  a  Judge."  SngUsh  L.  D.  (2)  "A 
general  term  for  proceedings  In 
courts;  for  ^e  course  authorised  to 
be  taken  In  various  cases  to  secure 
tbe  determination  of  a  oontrovenr; 


to  obtain  the  enforcement  Of  a  right 
or  the  redress  or  prevention  of  a 
wrong."  Abbott  L.  D.  (3)  "The  ex- 
pression 'Judicial  proceeding'  .  .  . 
means  a  proceeding  which  takes  place 
in  or  Under  the  authority  of  a  court 
of  Justice  or  which  relates  In  any  way 
to  the  administration  of  JUBtloe,  or 
which  legally  ascertains  any  right  or 
liability."  Hereford  v.  Peo.,  197  111. 
222,  228,  64  NE  310.  (4)  ■'When  a 
regularly  constituted  court  of  Justice 
Is  clothed  with  authority  to  hear  and 
determine  a  question  of  fact,  or  a 
mixed  question  of  law  and  fact,  upon 
evidence,  written  or  oral,  to  he  pro- 
duced before  such  court,  and  there- 
upon to  render  a  decision  affecting  the 
material  rights  or  Interests  of  one  or 
more  persons  or  bodies  corporate, 
suoh  proceedings  by  the  court  must, 
be  regarded  as  Judicial."  Martin  v. 
Simpklns,  20  Colo.  438,  444,  38  P  1092. 
•6.    Black  L.  D. 

86.  Perkins  v.  Mltcbell,  81  Barb. 
(N.  Y.)  461,  471;  NewfleM  v.  Copper- 
man,  16  AbbPrNS  (N.  T.)  860,  8S2, 
47  HowPr  8?  [aff  42  N.  T.  Super.  302]. 

97.  Perkins  v.  Mitchell,  81  Barb. 
(N.  Y.)  481,  471;  Newfleld  v.  Ctopper- 
man,  15  AbbPrNS  (N.  Y.)  360,  862, 
47  HowPr  87  [alf  42  N-  Y.  Super.  802]. 

"It  is  BUfflcient  ...  If  such 
proceedings  are  of  a  Judicial  nature 
and  are  exercised  hr  a  quasi  Judicial 
body."  Imperial  Watw  Co.  v.  Im- 
perial (Tounty,  1«2  Cal.  14,  18,  120 
P  780. 

98.  See  Blakeslee  v.  Carroll,  64 
Conn.  223,  334,  29  A  473,  25  L.RA  106. 

"A  Judicial  proceeding  within  the 
meaning  of  the  rule  as  to  absolute 
privilege  [in  libel]  must,  we  think, 
be  one  carried  on  in  a  court  of  Jus- 
tice established  or  recognized  by  law. 
wherein  the  rights  of  parties  which 
are  recognized  and  protected  by  law 
are  Involved  and  may  be  determined." 
Blakeslee  v.  Carroll,  64  Conn.  223, 
234,  29  A  473.  25  LRA  106. 

99.  See  Hereford  v.  Peo.,  197  111. 
222.  228.  64  NE  810. 

1.  See  MacDonald  v.  National  Art 
Co..  69  MIsc  825,  226.  125  NY3  708 
(where  It  Is  said  that  it  Is  not- essen- 
tial "that  the  written  information 
charglnc  the  prisoner  ^th  a  crime 
must  be  complete  and  legally  suffi- 
cient before  the  transaction  before  a 
magistrate  can  be  regarded  as  a  Ju- 
dicial proceeding"). 

ft.    See  cases  Infra  this  note. 

[a]  ninstratlons. — The  following 
have  been  held  to  be  Judicial  proceed- 
ings: (1)  A  chancery  foreclosure  of 
a  mortgage  (Butters  v.  Butters,  163 
Mich.  163,  161.  117  NW  203);  (2)  a 
proceeding  by  writ  of  certiorari 
(State  V.  South  Penn  Oil  Co.,  42  W. 
Va.  80,  92,  24  BE  688);  (3)  a  statu- 
tory arbitration  (In  re  Picker,  ISO 
App.  Div.  88,  91,  114  NY8  289);  (4) 
an  arrest  without  a  warrant,  arraign- 
ment before  a  magistrate,  and  dis- 
charge (MacDonald  V.  National  Art 
Co.,  69  Misc.  325,  826,  125  NYS  708); 
(6)  the  probate  of  a  will  (Halle  v. 
Hill,  18  Mo.  612,  618;  Bright  v.  White, 
8  Mo.  421,  426):  <6)  and  other  pro- 
ceedings In  probate  courts  (Fltxslm- 
mons  V.  Johnson,  90  Tenn.  416,  432. 
17  SW  lOO;  Wicks-Nease  v.  James,  31 
Tex.  Civ.  A.  151.  154,  72  SW  87);  (7) 
a  proceeding  before  a  Justice  of  the 
peace  (Silver  tAke  Bank  v.  Harding, 
1  Oh.  B46,  647);  (S)  a  proceeding  be- 
fore a  police  maglstntta  (BlsaeU  v. 


Press  Pub.  Co..  62  Hun  551.  658.  17 
NYS  393) ;  (9)  a  proceeding  In  a  court 
of  one  or  the  Confederate  States  dur- 
ing.the  Civil  War,  within  the  applica- 
tion of  the  provision  of  the  federal 
constitution  that  full  faith  and  credit 
shall  be  given  In  each  state  to  the 
Judicial  pf-oceedings  of  every  other 
state  (Hendry  v.  Cline,  29  Ark.  414, 
416);  (10)  a  proceeding  before  a  Jus- 
tice for  tbe  detention  of  a  lunatic 
(Hodson  V.  Pare,  [1899]  l  Q.  B.  465, 
468);  (11)  summary  proceedings  be- 
fore a  city .  Judge  to  dlBposaeas  a 
tenant  (Peo.  v.  Russell,  29  HowPr 
(N.  Y.)  176.  178);  (12)  a  proceeding 
for  the  impeachment  of  a  public  oi- 
floer  (Beall  V.  BealL  8  Ga.  210,  228); 
(13)  the  trial  of  a  delinquent  Jbolice- 
man  before  a  irallce  board  (Peo.  T. 
Board  of  Police  Comis.,  166  N.  Y.  40, 
44,  49  NB  267),:  (14)  or  before  a  po- 
lice commissioner  (Peo.  v.  Jerome,  36 
Mlsc  266,  258.  78  NYS  806);  (16)  a 

firoceedlnr  to  obtain  a  license  to  sell 
ntoxicating  liquors  (Soanlon  v.  Deu- 
el, 176  Ind.  208.  210.  94  NE  661; 
Ludwlg  V.  State.  IS  Ind.  A.  618,  48 
NB  890):  (16)  a  proceeding  -for  the 
cancellation  of  a  liquor  license  (Fln- 
seth  V.  Ryley  Hotel  Co.,  43  Can.  S.  C. 
646);  (17)  a  proceeding  under  o  685 
I  8  of  the  General  Municipal  Law  of 
New  York-of  1892,  to  Investigate  the 
financial  affairs  of  a  town  (Matter  of 
Hempstead.  32  App.  Dlv.  6,  7.  52  NYS 
618);  (18)  a  proceeding  in  a  county 
court  for  dissolving  one  municipality 
and  annexing  it  to  another  (Martin  V. 
Simpklns,  20  Colo.  438,  444,  38  P 
1092);  (19)  statutory  proceedings  of 
a  Judicial  nature  before  a  board  of 
supervisors,  a  quasi  Judicial  body,  for 
the  ornnization  of  an  Irrigation  dis- 
trict (Imperial  Water  Co.  v.  Imperial 
County,  162  C^I.  14,  16,  120  P  780); 
(20)  an  appeal  (Watkins  v.  Smith,  17 
Ga.  68,  69):  (21)  a  proceeding  In  a 
circuit  court  to  review  a  quasi  Judi- 
cial proceeding  (State  v.  South  Penn 
Oil  Co.,  42  W.  Vs..  80,  92.  24  SE  688). 
'    8.    See  cases  infra  this  note. 

[al  XUnstratlons. — The  following 
have  been  held  not  to  be  Judicial  pro- 
ceedings: (1)  A  statutory  proceeaiuK 
by  advertisement  for  foreclosure  of 
a  mortgage  (Herbert  v.  Bulte,  41 
Mich.  489,  491,  4  NW  216);  (2)  a  sels- 
ure  of  the  books  of  a  distiller  made 
by  s  collector  of  internal  revenue' on 
the  order  of  one  of  the  executive 
departments  of  the  government  (U. 
S.  V.  Petersburg  Distillery,  25  F.  Cas. 
A.  No.  14.961.  1  Hughes  633,  535);  (S> 
the  proceedings  of  an  Investigating 
committee  of  a  board  of  aldermen, 
who  are  not  clothed  with  any  Judicial 
powers  or  functions  but  are  merely 
charged  with  the  duty  of  Investigat- 
ing certain  matters  and  reporting  the 
facts  to  the  board  for  action  (Blakes- 
lee V.  Carrol1,'64  Conn.  223,  234.  89 
A  473,  25  LRA  106);  <4)  the  presenta- 
tion of  a  claim  to,  and  its  allowance 
by,  an  assignee  for  the  benefit  of 
creditors,  who  is  not  appointed  by  or 
acting  under  the  direction  or  control 
of  a  court  (Brlam  v.  Sullivan.  (Tex. 
Civ.  A.)  66  SW  672);  (6)  and  the 
"Judicial  proceedings"  of  a  state  to 
which  under  the  federal  constitution 
full  faith  and  credit  must  be  given 
by  other  states,  "are  such,  and  suoh 
only,  as  are  duly  rendered,  by  a  court 
of  competent  Jurisdiction,  against 
those  who  appeared  to  defend,  or  who 
Were  legally  notified  te^pear"  (Aid* 
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fSQedings  intend  the  regular  and  nsaal  mode  of 
eariTuig  on  a  snit  by  due  course  at  common  law/ 
The  code  definitions  of  an  action"  frequently  use  the 
term  "ordinary  proceediiig''  to  distinguish  an  ac- 
tion from  a  special  proceeding* 

[$  35]  4.  Special  Proceeding.  The  codes  do  not 
in  express  terms  define  a  special  proceeding/  but 
merely  divide  remedies  into  actions  and  special 
proceedings,^  defining  an  action,  and  then  providing 
that  every  other  remedy  is  a  special  proceeding? 
The  phrase  "special  proceeding"  is  therefore  a 
generic  term  for  all  civil  remedies  in  courts  of 
justice  which  are  not  ordinary  actions/" 

[$36]  5.  Supplementary  Proceeding/^  A  sup- 
plementary proceeding  is  a  separate  proceeding  in 
an  original  action,  in  which  the  court  where  the 
action  is  pending  is  called  upon  to  exercise  its  juris- 


diction in  aid  of  the  judgment  in  the  action;'-  in 
a  more  particular  sense,  a  proceeding  in  aid  of 
execution,  authorized  by  statute  in  some  states 
in  cases  where  no  leviable  property  of  the  ju4^- 
ment  debtor  is  found.^  The  proceeding  is  en- 
tirely statutory /* 

[$  37]  I.  Remedy — 1.  In  GowraL  A  remedy  has 
been  defined  as  the  means  employed  to  enforce  a 
right,  or  redreE»  an  injury."  While  often  defined 
in  substantially  the  same  lai^age,'"  the  tenns 
"remedy"  and  "action"  are  not  equivalent  or 
synonymous,^'  for  the  term  "remedy"  iheluJes 
various  means  of  enforcing  rights  or  redressing  in- 
juries other  than  by  action."  As  ordinarily  used,  the 
term  applies  only  to  those  forma  of  redress  which 
may  be  had  throu^  the  agency  of  courts  of  jus- 
tice/' in  which  sense  the  usual  instruments  of 


rich  V.  Kinney,  4  Conn.  383,  386.  10 
AmD  161). 

4.  Bouvier  L.  D.  aub  verb.  "Pro- 
ceedins"  [Quot  Erwtn  v.  U.  8.,  87  Fed. 
470,  488,  2  L.RA  229]. 

S>    See  supra  9  I. 

«.  Hallahan  v.  Herbert,  57  N.  T. 
40B,  414;  Belknap  v.  Waters,  11  N-  T. 
477,  478  <where  It  la  said  that  "by 
'ordinary  proceedings'  it  was  Intended 
to  dealKTiate  those  ordinary  proceed- 
ings Wnlch  are  instituted  by  sum- 
mons and  complaint  when  they  are  of 
a  civil  nature");  Hyatt  v.  Seeley,  11 
N.  Y.  52,  55;  Witter  v.  Lyon,  34  Wis. 
564,  S74.    See  also  Infra  i  1S4. 

[a]  Tb«  tem  "rarolax"  prooMA- 
iag  has  also  been  used  to  dlBtinguish 
an  action  from  a  special  proceeding. 
Myers  Rasback,  4  HowFV  (K.  T!) 
S3,  85. 

7.  In  re  Joseph,  118  Cal.  660.  fl63, 
50  P  768:  Lanntng  v.  Gay,  70  Kan. 
853,  357,  78  P  810,  8S  P  407. 

8.  In  re  Joseph,  118  Cal.  660,  661, 
50  P  768;  Peo.  v.  American  I^n,  etc., 
Co.,  ISO  N.  T.  117,  128,  44  NB  949. 
See  also  Infra  I  134. 

a.  In  re  Joseph.  118  Cal.  660.  661, 
50  P  768;  Liannlng  v.  Gay.  70  Kan. 
363.  354.  78  P  810,  85  P  407;  Peo.  v. 
Anoerican  Loan,  eta,  Co.,  IbO  N.  Y. 
IIT.  123,  44  NB  949;  Roe  v.  Boyle,  81 
N.  Y.  306.  306;  Matter  of  Rafferty,  14 
App.  Dlv.  55.  56.  43  NYS  760.  See 
also  infra  i  184. 

10.  Schuster  v.  Schuster,  84  Minn. 
403.  407,  87  NW  1014;  In  re  Grundy- 
sen,  53  Minn.  346.  348,  55  NW  557: 
Black  L.  D.  sub  verb.  "Proceeding." 

[aj  Otlier  deflnltlons. — (1)  "A  pro- 
ceeding in  law  other  than  a  regular 
action.^'  English  L.  D.  (2)  "The 
phrase  *speclal  proceeding*  has  been 
used  In  New  York  and  other  codes  of 
procedure  as  a  general  term  for  all 
civil  remedies  which  are  not  ordinary 
actions."  Gwlnn  v.  Melvin,  9  Ida.  202, 
209,  72  P  961.  108  AmSR  119,  2  Ann 
Can  770.  <S)  "The  term  ^special  pro- 
eeeding*  is  sometimes  defined  as  a 
proceeding  In  a  court  which  was  not. 
under  the  common  law  and  equity 
practice,  either  an  action 'at  law  or  a 
suit  In  chancery."  Canfleld  v.  Brohst, 
71  Oh.  St.  42.  48,  72  NE  459.  (4)  "It 
may  be  said,  generally,  that  any  pro- 
ceeding in  a  court  which  was  not 
under  the  common  law  and  equity 
practice  either  an  action  at  law  or  a 
suit  In  chancery  is  a  special  proceed- 
ing." In  re  Central  Jrr.  Dlst.,  117 
Cal.  382,  387,  48  P  3K4  tquot  1  KncPl& 
Pr  112J. 

Aotloaa  and  apMlal  prooeedlar"  Ai*- 
tln^iilshed  see  infra  i  134. 

11.  See  also  generally  Executions 
[17  Cyc  1402]. 

la.  Bryant  v.  California  Bank, 
(Cal.)  7  P  128,  130;  Black  L.  D.  sub 
verb.  "Proceeding." 

IS.  Black  L.  D.  sub  verb.  "Pro- 
ceeding." 

[a]  Another  deflnltloa. — "Proceed- 
ings supplementary  to  an  execution, 
directed  to  the  discovery  of  th4 
debtor's  property  and  its  qipUcation 


to  the  debt  for  which  the  execution 
Is  issued."   Bouvier  L.  r>. 

[b]  xratnM  and  pnzpose  of  pro- 
oeedfnr. — (1)  '  "It  fs  a  statutory 
equivalent  In  actions  at  law  of  the 
creditor's  bill  in  equity,. and  In  states 
where  law  and  equity  are  blended.  Is 
provided  as  a  substitute  therefor." 
Black  L.  D.  sub  verb.  "Proceeding," 
<2)  "Although  this  is  a  special  pro- 
ceeding, it  is  such  In  the  action,  and 
auxiliary  to  the  purpose  of  enforcing 
the  collection  of  the  Judgment,  which 
is  one  of  the  purposes,  for  which  the 
action  was  brought."  Smith  v.  Tozer, 
42  Hun  22,  2B.  11  NYClvProc  848,  3 
NYSt  863  [aft  8  NYSt  164].  it) 
"Supplementary  proceedings  were  ia- 
augurated  and  regulated  by  the  origi- 
nal Code  of  Procedure  as  a  sattstltute 
for  a  creditor's  bill  In  the  old  Court 
of  Chancery.  They  are  in  the  nature 
of  an  equitable  action  based  upon  a 
Judgment,  and  new  facts  Jn  addition 
thereto.  They  furnish  a  simple  and 
summary  method  for  the  collection  of 
a  Judgment  from  property  which  can- 
not be  reached  by  execution."  Bryan 
V.  Grant.  87  Hun  68,  71,  33  NYS  957. 
See  Executions  [17  Cyc  1402J. 

14.  Bryant  v.  California  Bank, 
(Cal.)  7  P  128,  130;  Bouvier  L.  D. 
See  also  Executions  [17  Cyc  1405]. 

16.  Bouvier  L.  D.  [quot  In  re 
Cooper,  22  N.  Y.  67,  87;  Methodist 
Episcopal  Missionary  Soc.  v.  Ely,  66 
Oh.  St.  405.  407,  47  NE  537:  Knapp, 
etc..  Co.  V.  McCaffrey,  177  U.  S.  638, 
644,  20  set  824,  44  L.  ed.  921]. 

[a]  Otaier  deflnltlons^d)  "The 
action  or  means  given  by  law  for  the 
recovery  of  a  right."  Jacob  L,  T>. 
fquot  Gutierres  v.  Pino.  1  N.  M.  392, 
394].  (2)  "Judicial  means  of  enforc- 
ing a  right  or  redressing  a  wrong." 
Stratton  v.  European,  etc.,  R.  Co,.  74 
Me.  422,  428;  Abbott  L.  D.  <3)  "Rem- 
edy Is  the  means  by  which  the  vio- 
lation of  a  right  is  prevented,  re- 
dressed or  compensated."  Black  L.  D. 
[quot  State  v.  Barlow,  70  Oh.  St.  363, 
876,  71  NB  726].  (4>  "By  'reraedy"  is 
meant  the  Judicial  means  for  enforc- 
ing a  right  or  redressing  a  wrong." 
Walters  v.  Ottawa.  240  111.  259.  267, 
88  NE  651  [rev  144  111.  A  379].  (&) 
"The  remedy  for  every  species  of 
wrong  Is,  says  Judge  Blackstone,  "the 
being  put  In  possession  of  that  right 
whereof  the  party  injured  is  de- 
prived.' "  Cohens  v.  Virginia,  6  Wheat. 
(U.  S.)  264,  407,  5  L.  ed.  257. 

[b]  TTndsT  the  oodsa. — (1)  "The 
Code,  unfortunately,  has  not  fur- 
nished us  a  definition  of  a  remedy, 
except  in  so  far  as  one  can  be  drawn 
from  its  distribution  of  all  remedies 
into  actions  and  special  proceedings. 
It  seems  to  regard  every  original  ap- 
plication to  a  court  of  Justice  for  a 
Judgment  or  an  order  as  a  remedy." 
In  re  Cooper,  22  N.  Y.  67,  88;  Belknap 
V.  Waters.  11  N.  Y.  477,  478.  (2)  It 
has  been  held  under  these  provisions 
that,  while  the  term  "remedy^"  includes 
both  actions  and  special  proceedings 
(Belknap  v.  Waters,  11  N.  T.  477>, 
(3)  it  is  also  limited  acoordinsly  (Lin- 


den T,  Hepburn,  6  N.  Y.  Super.  668, 
5  HowPr  188.  3  CodeRep  165;  State 
V.  Davis,  2  N.  D.  461,  51  NW  942). 
(4)  So  It  has  been  held  that  an  ap- 
plication to  a  court  for  admission  to 
the  bar  Is  a  remedy  under  the  code. 
In  re  Cooper,  22  N.  Y.  67.  (5)  But 
it  has  been  held  that  a  contempt  pro- 
ceeding wtilch  la  not  of  such  a  char- 
acter as  to  afford  any  redress  or  com- 
pensation to  the  party  injured  by  the 
contempt,  but  Is  merely  for  the  pur- 
pose of  punishment  and  to  vindicate 
the  authority  of  the  court.  Is  not  a 
remedy.  State  v.  Davis,  2  N.  D.  461, 
469.  SI  NW  942  (where  the  court 
said:  ''Perhaps  It  might  be  proper, 
in  common  parlance,  to  speak  of 
such  a  proceeding  as  the  remedy  of 
the  state  to  compel  respect  for  its 
authority  as  lodged  tn  its  courta.  But 
It  is  not  such  a  remedy  that  the  Code 
contemplates"). 

16.  See  cases  aupra  note  16,  and 
supra  j  1, 

17.  KnappJ  etc..  Co.  V.  McCaftrey, 
177  U.  S.  638,  644,  20  8Ct  824.  44  L. 
ed.  921  (where  It  Is  said  that  "a  rem- 
edy does  not  necessarily  Imply  an 
action");  Chumasero  v.  Potts,  2  Mont. 
242,  269  (where  it  is  said  that  "the 
terms  'remedy*  and  "action*  are  not 
synonymous"  ) . 

18.  Knapp,  etc.,  Co.  v.  McCaffrey. 
177  V.  S.  638,  644,  20  BCt  824,  44  L. 
ed.  921. 

[a]    Tartons  UnatratloiiB  may  be 

given  of  remedies  other  than  by  ac- 
tion. "Thus,  a  landlord  has  at  com- 
mon law  a  remedy  by  distress  for  his 
rent— a  right  also  given  to  him  for 
the  purpose  of  exacting  compensation 
for  damages  resulting  from  the  tres- 
pass of  cattle,  A  bailee  of  property  has 
a  remedy  for  work  done  upon  such 
property,  or  for  expenses  incurred 
In  Keeping  It,  by  detention  of  pop- 
session.  An  Innkeeper  has  a  similar 
remedy  upon  the  goods  of  his  guests 
to  the  amount  of  his  charges  for 
their  entertainment;  and  a  carrier 
has  a  like  Hen  upon  the  thing  car- 
ried. There  Is  also  a  common  law- 
remedy  for  nuisances  by  abatement: 
a  right  upon  the  part  of  a  person 
nssRulted  to  resist  the  assailant,  even 
to  his  death:  a  right  of  recaption  of 
goods  stolen  or  unlawfully  taken, 
and  a  public  right  against  disturbers 
of  the  peace  by  compelling  them  to 
give  sureties  for  their  good  behavior. 
AH  these  remedies  are  Independent 
of  an  action."  Knapp,  etc.,  Co.  v.  Mc- 
Caffrey, 177  U.  S.  638.  644,  20  SCt 
824,  44  L.  ed.  921. 

19.  State  V.  Young.  29  Minn.  47«, 
535,  9  NW  737  (where  the  court  said: 
"That  [a  judicial  remedyl  is  the  usual 
remedy,  and  the  exceptions  are  so 
rare  that.  In  speaking  of  the  remefly. 
the  Judicial  remedy  Is  uaually  in- 
tended"): Clark  V.  Eddy,  10  Oh.  Dec 
(Reprint)  539,  542,  22  CincLBul  S3 
(where  the  court  said:  "But  as  more 
commonly  used,  it  covera  only  the 
forms  of  redress  which  may  be  had 
through  the  anojiy  of  courts  of  jus- 
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remedy  are  a  variety  of  actions  or  aaita;"  but  in 
a  broader  and  more  comprehensive  sense  it  includes 
all  lawful  modes  of  redressing  violations  of  legal 
rights,'^  and  these  have  been  divided  into  four  dif- 
ferent classes,*'  including  not  only  judicial  reme- 
dies other  than  ordinary  actions,^  but  also  nonju- 
dicial remedies,'*  as  by  act, of  the  parties."'  While 
there  is  some  authority  to  the  contrary,^  the  term 
has  been  held  to  apoly'  to  criminal  as  Veil  as  to 
civil  proceedings."  There  is  a  clear  distinction  be- 
tween substantive  and  remedial  law,^  between  cause 
of  action  and  remedy,^'  «ad  between  right  and 
remedy,***  including  not  only  plaintiff's  primary 
right,  but  his  remediaPright.'^  A  remedy  is  also  to 
be  distii^nislied  from  a  mere  obligatitxa  or  seenrity 


for  a  right.** 

[$  38]  2.  Civil  Remedy.  A  civil  remedy  is  de- 
fined as  the  remedy  afforded  by  law  to  a  private 
person  in  the  civil  courts,  in  so  far  as  bis  private, 
and  individual  ri^ts  hav6  been  injured  by  a  delict 
or  crime;  as  distinguished  from  the  remedy  by 
criminal  proseention  for  the  injury  to  the  rights  of 
the  public.'" 

[$  39]  3.  FiOTisional  Remedy.  A  provisional 
remedy  is  a  collateral  proceeding,  permitted  only 
in  connection  with  a  regular  action,  and  as  one  of 
its  incidents;**  one  which  is  provided  for  present  , 
need,  or  for  the  occasion,  that  is,  one  adapted  to 
meet  a  particular  exigency.'' 

[$  40]   J.  Bight  of  Action.  The  term  "right  of* 


tlee,  and  In  that  sense  the  term  Is  1  great  body  of  substantive  law,  lies 


made  use  of  here"), 

aOL  Cohens  v.  Virginia,  6  Wheat. 
(U.  S.)  264,  407,  6  L.  ed.  257  (where 
the  court  said:  "The  Instruments 
whereby  this  remedy  Is  obtained,  are 
a  diverHlty  of  suits  and  actions"); 
Clark  V.  Eddy,  10  Oh.  Dec.  (Reprint) 
S39,  543.  22  ClncLBul  <S  (where  the 
court  said :  "The  ordinary  Judicial 
means  .of  redreaBin;  wrrfhRS,  Is  by 
an  action"). 

31.  Clark  v.  Eddy,  10  Oh.  Dee. 
(Beprlnt)  539,  542,  22  ClncLBul  63 
inhere  the  court  said:  "In  Its  most 
comprehensive  sense,  the  law  of 
remedy  includes  all  lawful  modes  of 
redresalnK  violations  of  legal  riebte"). 

as.  State  v.  Barlow,  70  Oh.  Bt  8^3, 
376,  71  its:  726. 

[al  "VummUmm  ar*  of  fonv  Undai 
1.  By  act  of  the  party  bijnred,  the 
principal  of  wbiiA  are  defense,  re- 
caption, distress,  entry,  abatement, 
and  seizure:  2.  By  operation  of  law, 
as  in  the  case  of  retainer  and  remit- 
ter; 3.  By  agreement  between  the 
parties,  e.  g.,  by  apcord  and  satis- 
faction and  arbitration;  and  4.  By 
Judicial  remedy,  e.  action  or  suit." 
Black  L.  D.  [quot  State  v.  Barlow,  70 
Oh.  St.  363,  876,  71  NH  726].  _ 

33.  Belknap  v.  Waters,  11  N.  T, 
477,  478  (Special  proceedlnni). 

34.  State  v.  Young.  29  Minn.  474, 
534.  9  NW  737  (where  the  court  said: 
"But  there  may  be  other  remedies 
than  Judicial  ones").  , 

35.  State  v.  Toung,  29  Minn.  474. 
534,  9  NW  737;  State  v.  Barlow,  70 
Oh.  St.  363.  37«,  71  NE  726. 

[a]  XUnstratlons  of  remedies  by 
act  of  the  parties  Include  distress  for 
rent,  the  right  of  a  pledgee  to  sell 
the  property  pledged  for  payment  of 
the  debt,  and  the  power  of  sale  con- 
tained In  a  mortgage  or  trust  deed. 
State  v.  Toung,  29  Minn.  474,  534,  9 
NW  737 

86.  See  State  t.  Davts,  2  N.  D.  461, 
61  NW  942  (holding  that  a  criminal 
contempt  proceeding  Is  not  a  "rem- 
edy" within  the  meaning  of  the  code). 

a7.  Com.  V.  Kelley,  31  Pa.  Co.  387, 
338. 

[al    "Bemeajr"    aafl  "psaalty."— 

Is  somewhat  techi^cal  to  say  that 
th«  word  'remedy'  has  no  reference 
to  a  penal  provulon.  Hen  In  the 
ordinary  afCairs  of  life  must  not  be 
held  to  too  strict  a  definition  of 
words.  •Remedy,'  of  ^course,  frran  a 
legal  standpoint,  Is  that  whicOi  stves 
relief  to  the  party  as^Ieved,  while 
"penalty,*  from  a  legal  standpoint.  Is 
punishment,  not  intended  strictly  for 
the  benefit  of  the  person  aggrieved." 
Com.  v.  Kelley,  31  Pa.  Co.  337,  888; 
Com.  V.  A  ,  SO  Pa.  554,  B56. 

38.  Clark  v.  Eddy,  10  Oh.  Dec. 
(Reprint)  639,  542,  22  ClncLBul  63. 

"What  has  been  termed  the  sub- 
stantive law,  determines  the  legal 
relations  of  persons  within  the 
sphere  of  its  operation,  and  by  gen- 
eral rules,  which  become  standards 
of  civil  oimduct,  defines  their  respec- 
tive rlgbts  and  obligations.  As,  how- 
ever, there  can  be  no  real  legal  rlsht, 
without  a  means  of  redress.  If  It  be 
violated    .    .    .    alongside  of  the 


what  we  call  the  law  of  remedy — 'the 
means  whereby  rights  and  duties  are 
enforced.'"  C^rk  v.  Ekldy.  10  Oh. 
Dea  (Reprint)  539,  fi4S.  22  ClncLBul 
63.  , 

Between  the  substantive  law  and 
the  law  of  remedy,  there  Is  this  im- 
portant distinction;  the  former,  pro- 
prio  vlgore  operates  upon  all  persons 
within  Its  field,  while  the  latter  may 
truly  be  said  to  operate  only  upon 
occasion — when  something  Is  threat- 
ened, or  has  l>een  done,  in  violation 
of  a  legal  right."  Clark  v.  Eddy,  10 
Oh.  I>ea'  (Reprint)  589,  543.  22 
CincLiBul  C8. 

99.  Frost  V.  Witter,  iS2  Cat  421, 
426.  64  P  705,  84  AmSR  53;  Lemon  v. 
Hubbard,  10  Cal.  A.  471.  477,  102  P 
5H;  Anderson  v.  Wetter,  108  Me. 
257,  266,  69  A  106,  16  LRANS  1003; 
Emory  v.  Hasard  Powder  Co.,  22  8. 
C.  476,  481,  63  AmR  780. 

"Causes  of  action  are  very  often 
confounded  with  remedies:  and  being 
regarded  as  synonymous,  the  rules 
established  with  reference  to  the  one, 
are  sometimes  supposed  to  be  ap< 
pUcable  to  the  other.  This,  however. 
Is  a  mistaken  view  of  the  subject,  as 
a  brief  Investigation  will  show.  A 
cause  of  action  may  be  deftaed  in 
general  terms  to  be  a  legal  right, 
fnvaded  without  Justiflcation  or  suf- 
ficient excuse.  Upon  such  invasion 
a  cause  of  action  arises,  which  en- 
titles the  party  injured  to  some 
relief,  by  the  application  of  such  reme- 
dies as  the  laws  may  afford.  But 
the  cause  of  action,  and  the  remedy 
sought,  are  entirely  different  mat- 
ters. The  one  precedes  and.  It  is 
true,  gives  rise  to  the  other,  but  they 
are  separate  and  distinct  from  each 
other,  and  are  governed  by  different 
rules  and  principles.  It  Is  true,  that 
the  motive  which  prompts  the  action 
Is  a  desire  for  relief,  and  to  obtain 
this  relief  is  the  object  of  the  action, 
and  in  this  sense  the  relief  sought  Is 
the  cause  of  the  action;  but  this  is 
not  the  legal  sense  of  the  phrase 
'cause  of  action.'"  Bhnory  y.  Ha«ard 
Powder  Co..  22  6.  C.  476,  48l,  68  AmR 
780. 

ao.  Dorr  Cattle  Co.  v.  Des  Moines 
Nat  Bank,  127  Iowa  168,  162.  98  NW 
918,  102  NW  SS<,  4  AnnCas  619:  John- 
son V.  Fletcher,  B4  Mlss.  6S8,  681,  28 

AmR  888. 

"The  distinction  between  remedy 
and  substantive  right  Is  Incapable 
of  exact  definition;  Indeed,  the  dif- 
ference is  somewhat  a  question  of 
degree."  Dexter  v.  Bdmands,  89  Fed. 
467,  468.  "The  word  'remedy"  per- 
tains more  properly  to  those  modes 
of  procedure  and  pleading  which  lead 
up  to  and  end  In  the  Judgment.  .  .  . 
The  means  provided  after  Judgment 
for  making  It  effective  are  also  parts 
of  the  remedy.  .  .  .  The  Issuance 
of  execution  and  a  sale  under  It  are 

6 arts  of  the  remedy."    Johnson  v. 
letcher.  64  Miss.  628,  681.  28  AmR 
888 

31.  Casady  V.  Casady,  81  Utah  894, 
400,  88  P  82. 

"The  cause  of  action  thus  defined 
is  plainly  dUterent  from  ttis  remedial 


right,  and  from  the  remedy  or  relief 
Itself.  The  remedial  right  is  the 
consequence,  the  secondary  right, 
which  springs  Into  being  from  the 
breach  of  the  plaintiffs  primary 
right  by  the  defendant's  wrong,  while 
the  remedy  Is  the  consummation  or 
satisfaction  of  this  remedial  right." 
Pomeroy  Code  Rem.  (4th  ed)  gs  847, 
348  [quot  Casady  v.  Casady,  31  Utah 
394,  400,  88  P  32]. 

83.  U.  S.  V.  Lyman,  26  F.  Cas.  No. 
16,647,  1  Mason  482,  601;  Atkins  v. 
Little,  17  Minn.  842  (where  the  court 
said;  "A  mechanic's  lien  is  a  statu- 
tory security,  to  .  which  the  term 
"remedy'  would  be  as  misapplied  as 
It  would  be  In  respect  to  a  mort- 
gage"): Wood  V.  Ualln,  10  N.  J.  L. 
208,  209. 

"A  remedy,  as  understood  In  legal 
phraseology,  is  a  mode  prescribed 
fay  law  to  enforce  a  duty  or  redress  a 
wrong,  and  not  an  obligation  to  guar- 
anty a  right,  or  to  Indemnify  against 
a  wrong.  The  remedy  for  the  duties, 
when  a  bond  Is  given  and  remains 
unpaid,  is  not,  technically  speaking, 
the  bond  Itself,  but  a  suit  to  enforce 
the  payment  of  the  bond."  U.  8.  v.  ; 
Lyman,.  26  F.  Cas.  Mo.  16,847,  1 1 
Mason  482,  601. 

,  33.  Black  L.  D.  sub  verb. 
•Ttemedy."  ' 

[a]      AnoUMV  aeflBltloii^"That 

given  to  a  person  injured  by  action, 
as  opposed  to  a  criminal  prosecution." 
Webster  D.  [quot  State  v.  Riley,  203 
Mo.  176,  186,  101  SW  567,  12  LRANS 
900]. 

84.  Snavely  v.  Buggy  Co.,  86  Kan. 
106,  110,  12  P  622;  Elflnger  v.  Equit- 
able L.  Assur.  Soc,  125  Wis.  643. 
648,  104  NW  811.  See  also  Sioux 
Land  Co.  v.  Swing,  148  fTiB.  600,  601. 
135  NW  130  [ctt  Cyc]  (where  It  Is 
said  that  "a  provisional  remedy  must 
always  be  in,  or  connected  with,  an 
action"). 

85..  McCarthy  v.  McC^arthy.  54 
HowPr  (N.  y.)  97,  100  [rev  on  other 
grounds  13  Hun  5791.        »       ■    .  _ 

[a]  Otbev  demiWons^d)  "A 
remedr  provided  for  present  need 
or  for  the  Immediate  occasion;  one 
adapted  to  meet  a  particular  exi* 
gency.  Particularly,  a  temporary 
process  available  to  a  plaintiff  in  a 
civil  action,  which  secures  him 
against  loss,  irreparable  injury,  dls- 
Bipation  of  the  property,  etc.,  while 
the  action  is  pending."  Black  L.  D. 
(2)  "One  granted  pending  an  action, 
as  a  restraining  order,"  English  L. 
D. 

[b]  ]Hst£urul*hed  from  special 
prnnisfllajf ^  U)  "Provisional  reme- 
dies, as  known  under  the  code  and 
spoken  of  In  our  statutes,  have  gen- 
erally been  considered  as  quite  dis- 
tinct from  these  special  proceedings.'' 
Witter  V.  Lyon,  34  Wis.  564,  576. 
(2)  "It  [a  special  proceeding]  must 
however  be  distinguished  from  a  pro- 
visional remedy,  which  is  not  a  spe- 
cial, but  a  merely  collateral  pro- 
ceeding, permitted  only  in  connec- 
tion with  a  regular  action,  and  as  one 
of  Its  In^dents."  Snave^  v.  Abbott 

Bnnr  Co.,  se  Kan.  ui»  iio,  \t  v  6at 
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jtntion^'  has  been  defined  as  the  right  to  commence 
and  maintain  an  action.'*'  It  frequently  used  as 
•ynonymous  with  ' '  cause  of  action, ' but  has  been 
diatinguished  from  that  term.""  It  is  also  distin- 
firuishable  from  the  term  ''Buit,""  and  from  right 
of  appeal.** 

r$  41]  K.  Subject  of  Action."  The  terms  "sub- 
ject of  action"  or  "subject  of  the  action,"  and 
"subject-matter  of  the  action,"  while  sometimes 
distininiisbed/'  are  ordinarily  regarded  as  anony- 
mous,   the  former  being- a  code  term"  for  vhat 

Juriadic- 


was  formerly  known  as  the  subject  matter  of 
action.*'^  Many  attempts  have  been  made  to  foma- 
late  satisfactory  definitions  of  these  terms,**  bat 
they  are  not  readily  susceptible  of  exact  definition," 
and  the  decisions  are  widely  at  variance  as  to  their 
proper  meaning  and  application.*^  The  subj«et 
or  subject  matter  of  an  action  has  been  vari- 
ously defined  or  designated  as  being  synonymous 
with  the  cause  of  action;*'  or  as  meaning  the 
facts  constituting  the  cause  of  action;^  the  pa> 
ticnlar   property  or  thing  t6   which    the  liii-: 


[quot  ClemenB  Appellate 
tton  p  13]. 

[cf   VMOMdlaffs  Isolnded^d) 

The  authorities  are  not  entirely 
uniform  In  their  enumeration  of 
the  proceedlnKB  which  are  provision- 
al remedies,  but  collectively  the 
enumerations  embrace  arrest,  at- 
tachment, bail,  claim  and  delivery, 
Injunction,  ne  exeat,  and  recelver- 
Bhlp.  See  McCarthy  v.  McCarthy,  64 
HowPr  <N.  T.)  87.  102  [rev  on  other 

f rounds  12  Hun  679];  Witter  v.  Lyon, 
4  Wis.  664,  676;  Black  L.  D.  See 
also  the  titles  dealing  with  these  par- 
ticular subjects.  (2)  Provisional 
remedies  have  also  been  held  to  In- 
clude the  statutory  proceedings  for 
discovery  formerly  precluded  by  an 
ancillary  suit  In  equity  (Noonan  v. 
Orton,  28  Wis.  386),  (8)  to  compel  one 
party  to  permit  an  Ihspectlon  of 
books  and  papers  by  the  adverse 
mrty  (Elllnser  v.  Bqultable  L.  Aasur. 
Boc.  126  Wis.  643,  104  NW  811), 
(4)  and  an  order  requiring  a  party 
to  an  action  to  submit  to  en  examina- 
tion as  a  witness  for  the  adverse 
irty  (Blossom  v.  Ludington,  31  Wis. 
(5)  The  provisions  of  Code 
Ctv.  Proc.  c  7,  in  regard  to  certain 
provisional  remedies,  do  not  define 
the  term  or  limit  it  to  the  particular 
provisional  remedies  therein  pro- 
vided for.  See  McCarthy  v.  Mc- 
Carthy, 64  HowPr  97,  108  [rev  on 
other  grounds  IS  Hun  679].. 

86.  Boody  T.  Watson.  64  N.  H. 
162.  168,  9  A  7»4.  See  also  Htbbard 
V.  Clark,  S6  N.  H.  IBS,  168,  12  AmR 
488. 

[a]  .Otbev  deWiiltloWir-d)  "The 
right  to  have  a  claim  or  demfuid  de- 
termined In  a  court."  English  L.  T>. 
<2>  "The  right  to  bring  suit;  a  legal 
right  to  maintain  an  action,  growing 
out  of  a  given  transaction  or  state 
of  facts  and  based  thereon.'*  Black 
L.  D.  (3)  "The  right  to  bring  suit  In 
a  case.  Also  sometimes  used  in  the 
same  sense  as  right  tn  action,  which 
Is  Identical  with  chose  tn  action." 
Bouvier  L.  D.  (4)  "A  "right  of  ac- 
tion' has  been  defined  In  the  Roman 
law  as  jus  persequendl  in  Judiclo 
Blbl  debetur.''^  Webster  v.  County 
Comrs.,  63  Me.  27,  30.  (6)  "By  the 
old  .writers  "right  of  action'  is  com- 
monly used  to  denote  that  a  person 
has  lost  a  right  of  entry,  and  has 
nothing  but  a  right  of  action  left." 
Black  X..  D. 

[b]  Bx  delicto  or  «■  oontraotn^ 
**By  the  use  of  the  words  'right  of 
action'  [in  a  statute  relating  to  at- 
tacihments],  we  presume  the  leglsla/- 
ture  Intended  to  provide  for  demands 
or  claims  arising  ex  delicto,  as  well 
as  ex  contractu,  and  that  It  was  in- 
tended to  apply  to  present,  and  not 
future  demands  a  party  might  have." 
I<um  V.  The  Buckeye,  24  Hlas.  664, 
S««. 

[o]  mUht  IB  aotloB^*'Thls  ia  a 
phrase  frequently  used  In  place  of 
chose  in  aotlon,  and  having  an  Identi- 
cal meaning."   Black  I>.  D. 

97.  Walters  v.  Ottawa,  240  III.  269, 
263,  88  NB  661  [rev  144  HI.  A.  3781: 
Clark  V.  Southard,  16  Oh.  St  408, 
418.    See  also  supra  i  28. 

"The  terms  "right  of  action*  and 
'cause  of  action'  are  equivalent  ex- 
'ma."    Walters  v,  Ottawa,  240 
268.  88  NB  661  [rev  144  IlL 
Oiurk  T.  Southard,  1%  Oh. 


[a]    Aa  j^alntUTs  primary  right. — 

The  words  "right  of  action"  as  used 
in  a  statute  have  sometimes,  in  order 
to  avoid  a  conflict  with  a  constitu- 
tional provision,  been  given  the  "sec- 
ondary signlflcatlon"  of  referring  to 
plain  tiers  primary  right,  which  Is 
the  foundation  of  his  cause. of  action, 
rather  than  the  right  to  bring  the 
action.  Hayes  v.  Clinkacales,  9  8.  C. 
441,  463. 

38.  Staunton  Coal  Co.  v.  Fischer, 

119  111.  A  284,  286  (where  the  court 
said:  "We  discriminate  between  the 
meaning  of  "right  of  action'  and 
'cause  of  action,'  though  the  terms 
are  frequently  used  interchangeably 
and  as  synonymous");  I>ubuc  v.  De- 
lisle,  33  Que.  Super.  466,  461:  Pom- 
eroy  Rem.  &  Rem.  Rights  i  616.  Bee 
also  supra  S  28.  ' 

"The  right  of  action  springs  from 
the  cause  of  action,  but  does  not  ac- 
crue until  all  of  the  facts  which  con- 
stitute the  cause  of  action  have 
occurred."  White  v.  Rio  Orande  West- 
ern R.  Co.,  26  Utah  346.  349,  71  P 
69S.  "^Vli^n  there  is  an  invasion  of 
primary  rights,  then  and  not  until 
then,  the  adjective  or  remedial  law 
becomes  'operative,  and  under  It 
arise  rights  of  action.  There  can  be 
no  right  of  action  until  there  has 
been  a  wrongs— a  violation  of  a  lend 
rlght,^— and  ft  Is  then  given  by  uie 
adjective  law."   Columbus  v.  Anglln, 

120  Ca.  785,  790,  48  SB  218.  <*A  right 
of  action  at  law  arises  from  the  ex- 
istence of  a  primary  right  In  the 
plalntlfiC,  and  an  invasion  of  that 
right  by  some  delict  on  the  part  of 
the  defendant.  The  facts  which  es- 
tablish the  existence  of  that  right 
and  that  delict  constitute  the  cause 
of  action."  Paveika  v.  Bt  Albert 
Soc,  82  Conn.  146,  147,  72  A  725,  186 
AmSR  263. 

39.  Baltimore,  ^tc.  R.  Co.  v.  lAr- 
will,  83  Oh.  St.  lOS,  116.  98  NE  619, 
34  LRANS  119S.  ^ 

40.  The  Marlnda  v.,I>owlin,  4  Oh. 
St.  600,  601  (where  the  court  said: 
"A  right  to  Institute  a  proceeding  in 
error  is  rather  a  right  of  appeal  than 
a  right  of  action").   .         .      ^  ^ 

41.  Snhjaet  of  aotloni    As  aftect- 

JolnSer  of  causes  see  infra  SS  239,  240. 

Jurisdiction  of  court  see  Courts  [11 
Cyc  669,  773,  8671;  Justices  of  the 
Peace  [W  Cyc  44S,  641].     ^  ^ 

Right  of  set-oir  see  Set-Off  and  Coun- 
terclaim [84  Cyc  6881. 

Venue  of  action  see  Venue  [49  Cyc 
481. 

42.  '  Scarborough  v.  Smith,  18  Kan. 
899,  406;  Baltimore,  etc..  R.  Co.  v 
Hoftenberger,  76  Oh.  St.  177.  181.  81 
NB  184. 

"The  subject-matter  of  an  action  is 
the  abstract  subjeot  of  judicial  in- 
quiry, for  example,  the  infliction  of  a 
penalty  for  violation  of  a  atetutory 
duty.  The  subject  of  an  action,  In 
Its  strict  sense,  is  the  subject-mat- 
ter applied  to  a  particular  case,  as, 
the  right  of  the  plaintiff  in  the  case 
to  recover  a  penalty  for  violation  of 
the  statute."  Baltimore,  etc.,  R,  Co. 
V.  Hollenberger,  76  Oh.  St.  177,  181, 
81  NE  184.  _   ^         „  , 

43.  Baltimore,  etc.,  R.  Co.  v.  Hol- 
lenberger, 76  Oh.  St.  177,  182.  81  NE 
184:  Parker  v.  Lynch.  7  Okl.  «31.  660, 
56  P  1082;  Bush  v.  Froelick.  8  8.  D. 
S6S,  157.  66  NW  9S9.  See  ^ao  Mer- 
Qhanta'  Itat  Bank  v.  Kacomeyar,  4 


App.  XHfi,  52,  56,  38  NTS  626  (faoldtne 
that  under  a  statute  in  regard  to  in- 
tervention by  parties  having  an  Lr.- 
terest  In  the  "subject  of  the  action." 
this  term  means  tne  'Subject-matter" 
of  the  action). 

44.  Baltimore,  etc.,  R.  Co.  v.  Hol- 
lenberger, 76  Ob.  St.  177.  182,  81  SE 
184:  UcArthur  v.  Moffet,  143  Wia 
664,  687.  128  NW  446,  33  LRANS  ZGl. 

45.  Box  V.  Chicago,  etc..  R.  Co., 
107  Iowa  660,  666,  78  NW  694;  Balti- 
more, etc.,  R.  Co.  v.  Hollenberger.  16 
Oh.  St.  177,  182,  81  NB  184;  Rodgers 
V.  Mutual  Bndowment  AssessmeBi 
Assoc.,  17  8.  C.  406,  410:  McArthor  r 
Moffet,  1*9  Wis.  664,  687.  128  NW 
446,  33  L.RANS  264. 

-43.  McArthur  v.  Moffet,  143  Wis- 
S64,  665,  128  NW  446.  33  L.RANS  i^t 
(where  It  Is  said  that  "'courts  ami 
text-writers  have  been  busy  for  more 
than  half  a  century  drafting  and  re- 
drafting definitions"  of  these  temu 
without  arriving  at  a  satisfactory' 
result);  Braham  v.  M.  C.  Gehl  Co- 
132  Wis.  674,  679.  112  NW  1097  (where 
it  Is  said:  "The  expreaaioa  Subject 
of  the  action'  has  evoked  many  at- 
tempts at  definition"). 

[a]  Befialttou — (1)  rrhe  subject 
of  an  aotlon  is  the  thing,  the  wnmc- 
ful  act  for  which  damages  are  soughi. 
the  contract  which  is  broken,  the  act 
which  la  sought  to  be  restrained,  the 
property  of  TNtlch  recovery  ia  asked." 
liassiter  v.  Norfolk,  etc  R-  Co..  1» 
N.  C.  89.  91,  48  SB  642,  1  AnnCas  46(. 
(2)  "  'Subject'  of  the  action  is  that. 
In  the  absence  of  which  the  actkn 
would  not  be  maintainable  at  all. 
Hanna  v.  Coulson,  21  Ont.  A.  6>ft 
695.  (3)  "The  subject-matter  of  a 
suit,  when  reference  Is  made  to  qucS' 
tlons  of  jurisdiction.  Is  defined  to 
mean  the  nature  of  the  cause  or  ac- 
tion and  of  the  relief  sought.'"  Hope 
V.  Blair.  106  Mo.  86.  98,  16  8W  SS5. 
24  AmSR  366. 

Tot   other   dellaltUma    aee  tarn 
notes  49-66. 

47.  Sugden  v.  Magnolia  Uetel  co^ 
68  App.  Dlv.  286,  240,  68  NTS  80) 
[aff  171  N.  T.  697,  64  NB  1126]  (whera 
the  court  said:  "This  phrase  "sub- 
ject of  the  action*  Is  quite  indefinite 
and  somewhat  difllcult  of  exact  deflnl- 
tion");  Braithwaite  v.  Akin.  3  N.  D. 
366,  374,  56  NW  133;  Humberfv.  Bris- 
bane, 2b  S.  C.  606.  618  (where  the 
court  said:  "Ehtactly  what  is  mean; 
by  the  words,  'subject  of  the  action, 
as  used  in  the  code  does  not  seem 
to  be  very  clearly  defined  In  any 
judicial  decision  which  has  coih 
under  our  notice") :  McArthur  v.  Mol- 
fet,  143  Wis.  664,  568.  128  NW  44S, 
33  LRANS  264. 

48.  Lapham  v.  Osborne.  20  Nev. 
168,  172,  18  P  881;  Stelnmets  v.  Cm- 
mopolttan  Range  Co..  47  Mfac  «11. 
NTS  456:  McArthur  V.  Moffet.  1*1 
Wis.  564,  ^78,  188  VTW  445,  88  LBANS 
264. 

[a]    Bvea  Im  the  aame  Jaxtsdlettta 

the  cases  on  this  quesUon  cannot  M 
reconciled.  McArthur  v.  Moffet,  IJ* 
Wis.  564.  680,  1S8  NW  446.  SS  LRAHS 

«.  Borat  v.  .  Corey,  16  N.  T.  i«. 
509;  Chamboret  v.  (^igney.  32  >.  J- 
Super.  378,  386,  10  AbbPrNS  11.  <1 
HowPr  130.  See  also  BaseBion  v. 
Brldgers,  106  N.  C.  191.  198,  1«  SB 
888;  and  supra  I  28.  ,„ 

60.  Rothsehlld  v.  Whltmu,  1K 
N.  T.  472,  476^0  NB  SSI;  8iil«n  t. 
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gation  relates  the  origin  and  ground  of 
plaintiff's  right  to  recover  or  obtain  the.  relief 
asked;*'  the  alleged  wrongful  a^t  or  omis- 
Bion  of  defendant;"  plaintiff's  main  primary  right 
to  enforce  which  Uie  action  ia  brought;'*  plaantiff 's 
primary  risht  and  its  infringement  or  invasion  by 
defendant;^  or  somewhat  indefinitely  as  being  one 
or  the  other  of  these  elements.""    The  terms  are 


Hasnolla  M«taJ  Co.,  68  App.  t>lv.  23S, 
210,  S8  NTS  809  [aff  171  N.  T.  697, 
64  NE  1126]:  HhU  v.  Werney,  18  App. 
Div.  SSS,  567,  46  NTS  83;  Lehmair  v. 
Griswold,  40  N.  Y.  Super.  100,  101; 
Chainbor«t  v.  Coaney,  32  N.  Y.  Super. 
378,  385;  10  AMsPrKS  31,  41  HbwPr 
130;  MultMrcer  v.  Kocnic.  62  Wis. 
BBS,  56S,  ti  NW  745. 

"Tbe  aubject  of  th«  action  1b  noth- 
IsfT  more  or  lesa  than  the  facta  con- 
stltutliiK  the  plaintiffs'  cause  of  ac- 
tion." Mulberger  T.  Koenls,  62  Wis. 
668.  S«3,  22  NW  745.  'rThe  *sut>dect 
matter  of  the  action'  in  personal  In- 
Jury  suite,  are  the  dreumstances  and 
facts  out  of  which  the  cause  of  ac- 
tion arises."  McAndrews  v.  Chteago, 
etc..  R.  Co..  102  Fed.  866,  858.  89  CCA 
546. 

61.  Revere  R  Ins.  Co.  v.  Chamber - 
Hn,  56  Iowa  508,  611.  8  NW  838.  9 
NW  386;  Lapham  v.  Oshome,  20  Nev. 

168,  172,  18  P  881;  McKlnney  v.  Col- 
lins. 88  N.  Y.  216,  221:  L«  Clare  v. 
Thlbault.  41  Or.  601,  606,  (9  P  H2: 
Bush  V.  S'roellck,  8  8.  XX  S6S.  267,  «« 
NW  939. 

"The  subject  of  an  action  is  the 
thing  or  subject-matter  to  which  the 
mixtion  pertains."  Revere  F.  Ins. 
Co.  V.  Chamberlin,  66  Iowa  608,  611, 
8  NW  338.  9  NW  386.  "The  'subject 
of  the  action.'  says  Mr.  Bliss  In  his 
woric  on  Codh  Pleading  (section  126), 
Is, -ordinarily,  the  property  or  con- 
tract and  Its  aubject-matter,  or  other 
thine  Involved  In  tbe  dlapute.' "  )La 
Clnre  v.  Thlbault,  41  Or.  SOI,  «0«,  69 
P  552. 

[a]  lUnatratlons, — (I)  It  has  been 
held  that  in  an  action  to  cancel  an 
Insurance  policy  the  ftubject  of  the 
action  Is  the  policy  (Revere  F.  Ins. 
Co.  V.  Chamberlin,  66  Iowa  608,  511, 
8  NW  338,  9  NW  386);  (2)  that  In  an 
action  on  a  promissory  note  tbe  sub- 
ject of  the  action  ts  the  note  (Slxler 
V.  Hldy,  Sf  Iowa  604,  SOB,  9  NW 
274);  (8)  that  In  an  action  for  con- 
version the  subject  of  the  action  Is 
the  property  wrongfully  taken  by 
defendant  (Carpenter  v.  Manhattan 
L.  Ins.  Co.,  92  N.  T.  652,  656  faff  22 
Hun  47]);  (4)  that  In  an  acUon  to 
recover  apeotflo  peiwmal  property  the 
subject  ox  the  action  la  the  property 
In  question  (Lapham  T.  Osborne,  20 
Nev.  168,  17*.  IS  P  881);  (5)  that  In 
an  action  of  ejectment  the  subject  of 
the  action  la  the  land  In  controversy 
(Cornelius  v.  Kessel,  58  Wis.  .237, 
243.  16  NW  560);  (6)  that  In  an  ac- 
tion of  replevin  the  subject  of  the 
action  Is  uie  property  mentioned  in 
the  complaint  (Iiovensohn  v.  Ward, 
45  Cal.  8,  10);  and  (7)  that  In  an  ac- 
tion for  tre8t>ass  on  land  the  subject 
of  tbe  action  is  tbe  land  In  contro- 
versy (Stllwell  V.  Duncan,  103  Ky. 
59.  63,  44  SW  857,  89  LRA  863;  Whit- 
lock  V.  Radford,  82  Ky.  390.  392). 

[b]  This  definition  has  been  dls- 
•ppxoved  on  the  ground  that  It  Is 
not  sufficiently  general  and  would 
not  include  actions  involving  only 
rights  and  wrongs  not  connected  with 
any  specific  property.  McArthur  v. 
Uoffet,  14S  Wis.  564,  687,  128  NW  445, 
33  LRANS  264. 

Oamera  v.  Furey,  32  Mont  681, 
593,  81  P  345;  Potter  v.  Lohse,  31 
Mont.  91.  9%  77  P  419;  Collier  v.  Br- 
vln,  2  Mont.  142,  145;  Burrage  v. 
Bonanza  Gold,  etc.,  Mln.  Co.,  18  Or. 

169.  174,  6  P  766. 

63.  Mulberger  v.  Roenlg,  62  Wis. 
658.  663,  22  NW  745;  Scheunert  v. 
Kaebler,  23  Wis.  623,  627. 

[a]  mutmtlou^d)  In  an  ac- 
tion for  obstruotlns  a  mlH  race,  the 


court  said:  "What  is  the  aubject  of 
the  plaintiffs'  action  In  the  case  at 
bar?  Clearly  It  Is  the  alleged  wrong- 
ful acts  of  the  defendants  In  unlaw- 
fully interfering  with  the  plaintiffs' 
right  to  have  the  water  flow  unob- 
structedly  through  the  race  to  their 
mUl."  Mulberger  v.  Koenlc,  68  Wis. 
668,  668,  22  NW  746.  <8}™n  an  ac- 
tion for  divorce  It  has  been  said  that 
the  subject  of  the  action  la  "the  al- 
leged wrongful  act  of  the  defend- 
ant" (R.  F.  H.  V.  S.  H.,  40  Barb.  (N. 
Y.)  9,  11),  or  (3)  "the  act  or  acts 
which  constitute  the  cause  of  action" 
(Hunt  V.  Hunt,  72  N.  Y.  217,  228,  28 
AmR  129;  Holmes  v.  Holmes,  4  Lana. 
(N.  Y.)  388,  889). 

64.  Scarborough  v.  Smith,  18  Kan. 
399,  406;  McCormlck  Harvesting 
Mach  Co.  V.  Hill,  104  Mo.  A.  644.  659, 
79  SW  745;  Stelnmeti!  v.  Cosmopoli- 
tan Range  Co.,  47  Misc.  611,  94  NYS 
456  [cit  Pomeroy  Code  Rem.  {4th 
ed)  S  651J;  Baltimore,  etc,  R.-Co.  v. 
HollSnberger.  76  Oh.  St  177,  l82,  81 
NB  184:  Humbert  v.  Brlabane.  2E  S. 
C.  506,  613.  See  also  Hughes  v.  Cum- 
ing, 166  N.  Y.  91,  95,  68  NB  794  [rev 
36  App.  Dlv.  302,  56  NYS  256]. 

"It  would,  as  It  seems  to  me,  be 
correct  to  say  In  all  cases,  legal  or 
equitable,  that  the  'subject  of  the 
action"  is  the  plalntlfTs  main  primary 
right  which  nas  been  broKen,  and 
by  means  of  whose  breach  a  remedial 
right  arises."     Pomeroy  Rem.'  I  775 

Squot  Humbert  v.  Brisbane,  26  8.  G. 
06,  618].  'The  phrase  'subject  ,of 
the  action'  .  .  .  stgnlfles  the  ul- 
timate or  primary  title,  right  or 
Interest  which  a  plaintiff  seeks  to 
enforce  or  protect;  not  merely  the 
wrong  to  be  redressed  In  the  partic- 
ular case."  McCormlck  Harveatlng 
Mach.  Co.  v.  Hill,  104  Ho.  A.  644,  66C 
79  SW  746.  "The  subject-matter  Is 
that  right  which  one  party  claims 
against  the  other,  and  demands  Judg- 
ment of  the  court  upon."  Reed  v. 
Muscatine,  104  Iowa  188,  184,  78  NW 
679.  "The  subject  matter  Involved 
In  a  litigation  Is  the  right  which  one 
party  ciafma  as  against  the  other, 
and  demands  the  Judgment  of  the 
court  upon;  as,  for  example,  the  right 
In  ejectment  to  have  possession  -  of 
the  lands;  In  assumpsit  to  recover  a 
demand;  in  equity  to  have  a  mortgage 
foreclosed  for  an  amount  claimed  to 
be  due  upon  It,  or  to  have  specific 
performance  of  a  contract,  and  so 
on."  Jacobson  v.  Miller,  41  Mich.  90, 
93.  1  NW  1013. 

la]  ZUnstMtlOBS.-^(l)  It  has  been 
held  that  In  an  action  of  ejectment 
the  subject  of  the  action  Is  the  al- 
leged right  of  possession  of  the  land 
sought'  to  be  recovered  (Dlnan  v. 
Coneys,  143  N.  Y.  644.  547.  88  NB  716 
[rev  67  Hun  141,  22  NYS  46]);  (2) 
that  in  an  action,  to  enjoin  the  com- 
mission of  waste  on  lands  claimed 
by  both  plaintiff  and  defendant  the 
subject  of  the  action  Is  plalntlfTs 
title  and  right  of  possession  to  the 
land  In  question  (Grlgnon  v.  Black, 
76  Wis.  674,  "^85,  74  NW  122,  928); 
(3)  that  In  Kn  action  to  have  certain 
deeds  declared  void  and  to  have  the 
title  to  the  premises  adjudged  to  be 
In  plaintiff  the  subject  of  the  action 
Is  the  title  to  the  premises.  (Davis  v. 
Davis,  9  Mont.  267,  275.  28  P  716); 
and  (4)  that  In  an  action  of  replevin 
to  recover  animals  under  a  chattel 
mortgage  the  subject  of  the  action 
Is  neither  tbe  animals  nor  their 
wrongful. detention  by  defendant,  but 
the  Indebtedness  which  forms  the 
basis  of  plathtUTs  interest  In,  and 


used  in  various  connections  and  in  a  variety  of 
statutory  provisions/'  and  while  some  of  the  defini> 
tions  above  stated  might  be  sufficient  for  a  particu- 
lar purpose,  they  are  not  sufficiently  general  for 
all,"^  and  it  seems  that  any  definition,  to  be  both 
accurate  and  sufficiently  general  for  all  purposes, 
must  cohtain  as  its  basic  and  fundamental  element 
plaintilt's  pritaiazy  right  which  has  been  invaded,"* 

right  to  possession  of,  the  property 
(McCormlck  Harvesting  Mach.  Co.  v. 
HUl.  104  Mo.  A-  644,  79  SW  746). 

66.  Stone  V.  Case,  34  Okl.  6,  20, 
124  P  960,  43  LRANS  1168;  Braham 
V.  M.  C.  <3ehl  Co.,  132  Wis.  674.  679, 
112  NW  1097;  Telulah  Paper  Co.  v. 
Patten  Paper  Co.,  132  Wis.  426,  480, 

112  NW  sn. 

"The  subject  of  plafntUTs  aoMon 
Is  his  right  and  the  invaiMoD  of  that 

right  by  the  defendatut."  Telulah 
Paper  Co.  v.  Patteny  P&per  Co.,  182 
Wis.  426,  430,  112  NW  622. 

[a]  nis  AsBnitlon  has  been  Ola- 
approved  upon  the  ground  that  It 
makes  "subject  of  the  action"  synony- 
mous with  "cause  of  action.'*  Mo- 
Arthur  V.  Moffet,  143  Wis.  564,  578, 
128  NW  446.  33  LRANS  264  [dlsappr 
Telulah  Paper  Co.  v.  Patten  Paper 
Co.,  132  Wis.  425,  112  NW  622]. 

[b]  Tbe  definition  has  also  been 
defended  as  against  this  criticism  In 
a  case  where  the  court  said:  "This 
right  and  Its  infringement  Is  what 
the  action  Is  about.  It  la  the  sub- 
ject of  the  action.  The  primary  right 
18  an  element  of  the  subject  of  ac- 
tion, and  Its  infringement  la  an  ele- 
ment of  the  cauae  of  action;  but  each 
term  regulres  an  additional  com- 
ponent element  to  make  It  complete. 
The  primary  right  and  the  wronff 
are  the  elements  of  the  subject  of 
action.  The  wrong  and  the  right  to 
redress  are  the  elements  of  a  cause 
of  action.  There  can  be  no  cause  of 
action,  unless  there  is  a  wrong  for 
which  redress  Is  afforded.  Nor  can 
there  be  a  subject  of  action,  unlesa 
there  is  a  right  and  a  wrong  done  to 
It."  Stone  V.  Case,  84  Okl.  5,  20,  124 
P  960,  43  LRANS  1168. 

66.  See  cases  Infra  this  note. 
"The  subject  of  an  action  la  either 

property  (as  illustrated  by  a  real 
action),  or  a  violated  right."  _aien, 
etc.,  Mfg.  Co.  V.  HalL  6f  N.^T.  226. 
236,  16  AmR  278.  "The  subject  of 
an  action  is  either  the  property  which 
Is  thereby  sought  to  be  recovered  or 
alleged  to  be  Injured,  or  a  violated 
right  or  the  right,  to  enforce  or 
maintain  which,  the  action  Is 
brought."  22  A&EEnc  896  [quot  Sno- 
homish First  Nat.  Bank  v.  Parker, 
28  Wash.  234,  236,  68  P  766,  92  AmSR 
828].  In  an  action  of  trover  to  re- 
cover Indorsed  bills  of  exchange  in 
the  possession  of  defendant,  the  court 
said:  "The  subject  of  the  action  is 
either  the  right  to  the  possession  of 
the  bills  of  exchange  in  controversy, 
or  It  is  the  bills  of  exchange  them- 
selves." Xenla  Branch  Bank  v.  Lee, 
15  N.  Y.  Super.  694,  706.  7  AbbPr  372. 

67.  McArthur  v.  Moffet.  143  Wis. 
664,  574,  128  NW  446.  83  LRANS  284. 
See  also  cross  references  supra, 
note  41. 

68.  McArthur  v.  Moffet,  143  Wis. 
564,  580.  687,  128  NW  446,  33  LRANS 
264. 

6S.  McArthur  v.  Moffet,  143  Wis. 
S64,  688,  128  NW  445,  33  LRANS  264. 
See  also  Stone  v.  Case,  34  Okl.  6,  20, 
124  P  960,  43  LRANS  1168. 

"It  seems  to  us  that  this  solution 
of  the  questions  harmonises  all  of  the 
Code  provisions  which  use  the  term, 
and  that  It  also  solves  to  a  very 
large  extent,  If  not  completely,  the 
difficulties  found  by  Mr.  Pomeroy 
and  which  seem  to  have  compelled 
him  to  disagree  with  himself.  We 
think  the  principle  will  be  found  to 
be  capable  of  satisfactory  appllca* 
tlon  to  actlona  not  Involving  prop- 
erty, but  simply  Involving  personal 
rights  and  wrongs,         said  b»  Mr. 
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and  that  in  some  cases  this  may  be  the  whole  sub- 
ject of  the  action;^  but  that  in  actions  involving 
Bpecific  real  or  personal  property  the  subject  of 
the  action  may  properly  be  said  to  consist  of  both 
plaintiff's  primazy  right  and  the  flpedflc  property 
itself.*" 

Otho*  terms  distiHgniBhed.  While  sometimes  de- 
fined or  treated  as  synonymous  terms)*^  it  has  been 
frequently  pointed  out  that  the  subject  or  subject 
matter  of  the  action  should  be  distinguished  from 
the  cause  of  action,"  and  the  object  of  the  action." 

[%  42]  L.  Suit— 1.  In  General.  The  term  "suit," 
originally  derived  from  "secta'**"  or  "sequi,"  to 
follow,"  is  not  easy  of  precise  definition,"  and  has 
received  many  and  various  definitions.^  It  has  been 
defined  asean  action ;  ^  an  action  or  process  for  the 
recovery  ofva  right  or  claim;'"'  a  proceeding  in  a 
court  of  justice  for. the  enforcement  of  a  right a 

Pomeroy  at  sec.  661:  'The  primary 
right,  however,  always  exists,  and 
Ja  always  the  very  central  element 
of  the  controversy  around  which  all 
the  other  elements  are  grouped  and 
to  which  they  are  subordinate.' "  Mc- 
Arthur  v.  Moffet,  143  Wis.  664,  688, 
128  NW  446,  33  LRANS  264. 

60.  McArtfaur  v.  Moffet,  143  Wis. 
664,  689,  128  NW  445,  33  LRANS  264; 
See  also  cases  supra  note  69. 

ei.  McArthur  v,  MofFet,  143  Wis. 
664.  688,  128  NW  4H5,  33  LKANS  264. 

63.  See  cases  supra  notes  43-45. 
68.    Porter  v.  HamiU,  96  Ark.  97, 

»».  128  SW  670:  Revere  F.  Ins.  Co.  v. 
Chamberlain,  66  Iowa  608,  611,  8  NW 
338,  9  NW  386:  Scarboroush  v.  Smith, 
18  Kan.  399,  406;  State  v.  Torlnus,  28 
Minn.  176,  180,  9  NW  726;  McCormick 
Harvesting  Mach.  Co.  v.  Hill,  104  Mo. 
A.  544,  669.  79  8W  746;  McKlnney  v. 
Collins.  88  N.  Y.  216,  221;  Rogers  v. 
Wheeler,  89  App.  Dlv.  435,  440.  85 
NYS  981;  BaUimore,  etc.,  R.  Co.  v. 
Holle^berfrer.  76  Oh.  St.  177,  181,, 81 
NE  184;  Stewart  v.  Templeton,  56  Or. 
364,  S70,  104  P  978,  106  P  640; -Bush 
V.  Froelick,  8  S.  D;  363,  367,  66  NW 
939;  McArthur  v.  Hoffet,  143  Wis. 
B<4,  570,  128  NW  44B,  33  LRANS  264. 

"And  of  course,  the  *8ubject  of  ac- 
tion' Is  not  the  'cause  of  action,'  or 
the  cause  of  any  action,  or  any  cause 
of  action."  Scarborough  t.  Smith, 
18  Kan.  399,  406.  "So  the  term  'sub- 
ject of  the  action'  Is  broader  than 
the  term  'cause  of  action.' "  Ter 
Kulle  V.  Marsland.  81  Hun  420.  424. 
31  NYS  6  [quot  Deagan  v.  Weeks, 
67  App.  DIv.  410,  412.  73  NYS  641]. 
That  the  subject  of  action  is  not  the 
same  as  the  cause  of  action  may  be 
shown  by  reference  to  th.e  code  pro- 
visions authorizing  the  joinder  of 
causes  arising  out  of  transactions 
connected  with  the  same  "subject  of 
action."  In  this  connection  it  has 
been  said:  "The  legislature  did  not 
commit  the  folly  of  enacting,  that 
several  'causes  of  action'  may  be 
united  when  they  all  arise  out  of 
transactions  connected  with  the  same 
'cause  of  action.* "  Scarborough  v. 
Smith,  IS  Kan.  399.  406.  To  same 
effect  McArthur  v.  Moffet,  148  Wis. 
664,  670,  128  NW  445,  33  LRANS  264. 
With  regard  to  whether  a  former 
Judgment  was  a  bar  to  a  pending  ac- 
tion the  court  said;  "Care  must  be 
taken  also  to  distinguish  between 
Identity  of  the  subject-matter  of  liti- 
gation and  identity  of  cause  of  action 
— «  distinction  often  overlooked.  The 
subject-matter  of  litigation  may  be 
the  same,  and  yet  the  causes  of  ac- 
tion entirely  different."  State  v. 
Tortnus,  28  Minn.  175.  ISO.  9  NW  726. 

64.  Porter  v.  Hamlll.  95  Ark.  97, 
99,  128  SW  670;  Scarborough  v.  Smith, 
18  Kan.  399,  406;  Lasslter  v.  Nor- 
folk, etc.,  R.  Co.,  136  N.  C.  89,  91.  48 
SE  642,  1  AnnCas  466;  Bush  v.  Froe- 
lick, 8  S.  D.  363,  367.  66  NW  939. 

m,  Ulshafer  v.  Stewart.  71  Pa. 
170,  174  [dt  S  Blackstona  Comm. 
295];  Bonner  L.  D.  Cquot  Kannedy  v. 


Thompson,  3  Oh.  Cir.  Ct.  446,  447, 
2  Oh.  Cir.  Dec.  254]. 

"It  is  undoubtedly  derived  origin- 
ally from  the  secta,  or  suit  of  wit- 
nesses, which  every  plaintiff  was  re- 
quired to  produce  or  offer  to  produce 
when  he  preferred  his  claim  in  court. 
Inde  producit  sectam — thereupon  he 
brings  suit — a  form  of  words  still 
continued."  Ulshafer  v.  Stewart,  71 
Pa.  17Q,  174  [clt  3  Blackstone  Comm. 
295]. 

66.  Bouvier  L.  D.  [quot  Kennedy 
V.  Thompson,  3  Oh.  Cir.  CL  446,  447, 
2  Oh.  Cir.  Dec  2541. 

87.  l!:ckerle  V.  wood,  US  Ho.  A. 
378,  384,  69  SW  45. 

68.  Caaa  County  v.  Sarpy  County, 
83  Nebr.  436,  437,  119  NW  685. 

69.  Bouvier  L.  D.  [quot  New  Or- 
leans, etc.,  R  Co.  v.  Mississippi,  102 
U.  S.  135,  143,  26  L.  ed.  96  (dis.  op.); 
State  v.  Riley,  203  Mo.  176,  186,  101 
SW  567.  12  LRANS  900], 

70.  Hendrix  v.  Kello^,  82  Ga.  436, 
487;  Philadelphia,  etc..  Coal,  etc.,  Co. 
V.  Chicago,  158  III.  9,  144,  41  NB 
1102;  Cass  County  v.  Sarpy  County. 
88  Nebr.  486,  437,  119  NW  685;  Im- 
perial D.  [quot  Elliott  V.  Queen  City 
Asaur.  Co.,  6  Ont.  Pr.  80,  81];  Webster 
D.  [quot  State  v.  Rlle^  203  Mo.  17S, 
18«,  101  SW  SST,  12  LRANS  900]. 

71.  Cass  County  v.  Sarpy  County, 
83  Nebr.  436.  437,  119  NW  68S;  Drake 
V.  Gllmore.  62  N.  .Y-  889,  394. 

^19,  Kuhl  v.  Chicago,  etc..  R.  Co., 
101  Wis.  42,  53.  77  NW  15S. 

"A  suit  is  the  pursuit  in  a  court 
of  Justice  of  the  remedy  to  which  the 
party,  by  reason  of  the  existence  of 
the  supposed  facts,  believes  himself 
to  bo  entitled."  Baltimore,  etc.,  R. 
Co.  v.  Larwlll,  83  Oh,  St.  108,  116.  93 
NB  619.  34  LRANS  1195. 

73.  Monmouth  Inv.  Co.  v.  Means, 
151  Fed.  159,  163.  80  CCA  627:  Pear- 
son V.  Nesbit,  IS  N.  C.  816.  816,  1? 
AmD  569. 

74.  Webster  D.  [quot  New  Or- 
leans, etc.,  R.  Co.  V.  Mississippi.  102 
U.  S.  135,  143,  26  L.  ed.  96  {dls.  op.); 
McPike  V.  McPike,  10  111.  A  332, 
333]. 

75.  Cohens  v.  Virginia,  6  Wheat. 
(U-  S.)  264,  407.  5  L.  ed.  257;  Apple- 
ton  v.  TumbuU.  84  Me.  72,  76,  24 
A  592:  Cass  County  v.  Sarpy  County, 
83  Nebr.  435,  437,  119  NW  685;  Cal- 
len  V.  ElliBon,  13  Oh.  St.  446,  453,  82 
AmD  438;  In  re  Jenckes,  6  R.  I.  18, 
22;  Lenoir  v.  RUchle,  3  Can.  S.  C. 
676.  601.  To  same  effect  Wilt  v. 
Stlckney.  30  F.  Cas.  No.  17,854,  15 
NatBankrReg  23,  24:  Clayton  Over- 
seers of  Poor  V.  Beedle,  1  Barb.  (N. 
Y.)  11.  15;  In  re  Booth,  3  Wis.  1,  39. 

76.  Burrill  L.  D.  [quot  In  re 
Jenckes.  6  R.  I.  18,  22]. 

■77.  Cohens  v.  Virginia,  6  Wheat. 
(U.  S.)  264.  407,  5  L.  ed.  257;  Wilt 
v.  Stlckney,  80  F.  Cas.  No.  17.864.  15 
NatBankrReir  88.  24:  Appleton  V. 
Tumbull,  84  Me.  72.  70-24  A  692;  Ex 
p.  Munford.  67  Ho.  <08.  606;  Clayton 
Overseers  of  Poor  v.  Beedle,  1  Barb. 
(N.  Y.)  11,  IK;  Callen  v.  Ellison,  18 


proceeding  in  court  according  to  the  forms  of  law  to 
enforce  the  remedy  to  which  a  party  deems  himself 
entitled  a  contest  between  two  parties  in  a  court 
of  justice,  the  one  seeking,  and  the  other  withhold- 
ing the  thing  in  contest  the  act  of  suing  the 
prosecution  or  pursuit  of  some  claim,  demand,  or 
request  the  pursuit  of  a  right  or  remedy  in  form 
of  law;^°  the  prosecution  of  some  demand  in  a 
court  of  justice;"  the  prosecution  of  a  right  before 
any  tribunal;^"  the  lawful  demand  of  one's  right" 
in  a  court  of  justice;^  an  attempt  to  gain  an  end 
by  legal  process.* 

Application  of  term.  The  word  "suit"  is  a  gen- 
erio  term,^  and  very  comprehensive,"*  It  is  said  to 
denote  any  legal  proceeding  of  a  civil  kind"'  brought 
by  one  person  agunst  another,"''  and  to  apply  to 
any  proceeding  in  a  eonrt  of  justice  for  the  re- 
covery of  a  right  or  the  redress  of  an  injury;" 

Oh.  St.  446.  463,  82  AmD  438;  Tn  re 
Jenckes,  6  R.  I.  18,  22;  Bz  p.  Towles, 
48  Tex.  413,  433;  Myers  v.  State,  47 
Tex.  Civ.  A.  336,  838,  105  SW  48. 

78.  Hendrix  v.  Kellogg,  32  Ga.  435, 
437;  Imperial  D.  [qiot  Blllott 
Queen  City  Assur.  Co.,  6  Ont.  Pr.  30. 
31];  Webster  D.  [quot  State  v.  Riley. 
208  Mo.  175.  186.  101  SW  E67,  12 
LRANS  900]. 

79.  Cohens  v.  Virginia,  fl  Wheat. 
(U.  S.)  264,  407,  5  L.  ed.  267;  State 
V.  Curran.  12  Ark.  321.  348;  MagiU  v. 
Parsons,  4  Conn.  317,  322;  McPike  v. 
McPike.  10  111.  A.  332.  333;  Callen  v. 
Ellison,  13  Oh.  St.  446.  453,  82  AmD 
448;  In  re  Grape  St.,  103  Pa.  121.  124; 
Peeler  v.  Norrls,  4  Yerg.  (Tenn.)  331. 
839. 

"The  definition  of  th6  word  'suit' 
given  by  Blackstone,  is  the  lawful 
demand  of  one's  right"  fMcPlke  v. 
McPike,  10  HI.  A.  832.  333);  "or.  as 
Bracton  and  Fleta  express  It.  In  the 
words  of  Justinian.  Jus  prosequendl 
in  Judido  quod  allcul  debetur"  (Co- 
hens v.  Virginia,  6  Wheat.  (TJ.  S.) 
264.  407,  6  L.  ^d.  257;  McPike  v.  Mc- 
Pike, 10  111.  A.  832,  833;  Callen  v. 
Ellison,  18  Oh.  St.  446,  468,  82  AmD 
448;  In  r«  Grape  St.,  108  Pa.  181, 
124). 

an.  Giant  Powder  Co.  Oruon 
Western  R.  Co..  64  Or.  825,  SS7,  101 
P  209,  108  P'501. 

81.  Webster  D.  [tniot  New  Or- 
leans, etc,  B.  Co.  V.  HlBBtsslppl,  102 
U.  S.  186,  143,  26  L.  ed.  86  (dla.  op.); 
Dobbins  V.  Peoria  First  Nat.  Bank, 
lis  III.  668,  666;  State  T.  Rlley.  203 
Mo.  17S.  186.  101  SW  687,  12  LRANS 
900]. 

82.  Appleton  T.  Turnbull,  84  He. 
72,  76,  24  A  592;  Branyan  v.  Kay.  88 
S.  C.  283,  286.  11  SE  970. 

88.  Upshur  County  v.  Rich,  18S 
U.  S.  467.  474,  10  SCt  651,  34  L.  ed. 
196;  Weston  v.  Charleston,  2  Pet.  <1J. 
S.)  449.  464,  7  L.  ed.  481;  McCulIough 
V.  Lar^e,  20  Fed.  309,  311;  Appleton  v. 
Tumbull,  84  Me.  72,  76.  24  A  592; 
Eckerle  v.  Wood,  96  Mo.  A.  878.  884, 
69  SW  45;  Nichols  v.  Btnchain,  70  Vt. 
320,  324,  40  A  827:  LenoIr  V.  Ritchie, 
3  Can.  S.  C.  675,  601. 

84.  In  re  Oliver,  77  Oh.  St.  474, 
479,  83  NE  796. 

86.  Appleton  v.  THimbulI.  84  Me. 
72,  76,  24  A  692;  Bouvier  L.  D.  [quot 
State  v.  Riley.  203  MO.  176.  186,  101 
SW  667,  12  LRANS  900];  Rapalje  A 
L.  L.  D.  [quot  Branyan  v.  Kay.  83  S. 
C.  283.  285:  11  SE  970]. 

86.  Morris  First  Nat,  Bank  v.  Lev- 
inaon.  129  111.  A.  178,  174. 

ra]  Or  as  otlierwlM  azpraHWl  (1) 
"any  proceeding  in  a  court  for  the 
purpose  of  obtaining  such  remedy  as 
the  law  allows  a  party  under  the  cir- 
cumstances" (Harris  v.  Phoenix  Ina 
Co.,  35  Conn.  810,  812 ;  Eckerle  v. 
Wood,  96  Mo.  A  878,  886,  69  SW  46)  : 
(2)   '*any  proceeding  In  a  court  of 

Justice  In  which  the  plaintiff  pursues 
lis  remedy  to  recover  a  right  or  claim" 
«^over,  etc.,  Sewlnff  Mach.  Co.  v. 
Ilorence  Semng  Hach.  Co.,  18  WalL 
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any  proceeding  in  a  court  of  justice  by  which  an 
individual  pursues  that  remedy  which  the  law  af- 
fOTds.*'  The  term  is,  however,  sometimes  used  in. 
a  broad,  and  sometimes  in  a  more  restricted,  sense  ;^ 
and  is  also  frequently  used  in  combination  with 
different  qualifying  words  and  phrases.""  While  it 
is  said  to  be  m<u:e  appropriately  applied  only  to 
suits  in  equity,^  it  is  also  used  as  including  actions 
at  law;"*  and  while  ordinarily  restricted  to  civil 
proeeedingSf"^  it  is  sometimes  used  as  including  pro- 
ceedings of  a  criminal  character."^  It  is  also  used 
18  including  special  proeeedings."*  But  the  term 
imports  a  proceeding  m  a  court  of  justice,  and  does 

(U.  S.)  5S3,  685',  21  L.  ed.  914;  Gurnee 
V.  Brunswick,  11  F.  Cas,  No.  5.872,  1 
Hughes  270.  276 ;  Eckerle  v.  Wood,  96 
Mo.  A.  S78,  384,  69  SW.4B)  ;  (S)  "any 
proceeding  In  a  court  of  jliatlce  'by 
which  a  party  pursues  the  remedy 
which  the  taw  affords  for  lltl^ting  a 
subject  of  controversy  between  adverse 
parties"  (In  re  Milwaukee  Light,  etc., 
Co.  V.  Ela  COy  142  Wis.  424,  428.  125 
NW  908,  27  LRANS  567,  20  AnnCas 
707).  (4>  "Popularly  this  word  means 
an  action  of'  any  kind  In  a  court  of 
justice,  whether  commenced  by  writ, 
bill  or  petition,  or  by  Information  Or 
indlctmenL"  In  re  Grape  St,  108  Pa. 
121.  124. 

87.    Kohl  V.  U.  S.,  91  U.  e.  367,  875, 

23  L.  ed.  449  ;  Holmes  v.  Jennlson.  14 
Pet  (U.  S.)  B40.  58%,  10  L.  ed.  679; 
Weston  V.  Charleston,  2  Pet  (U.  S.) 
449,  464,  7  L.  ed.  481 ;  Ex  p.  Milllsan, 
4  Wall.  (U.  S.)  2.  118,  18  U  ed.  281; 
Waha-Iiewlston  l4tnd,  etc..  Co.  v. 
LewlBton-Sweetwater  Irr.  Ca.  168  Fed. 
187,  140;  South  Dakota  Cent  R.  Co. 
V.  Chicago,  etc.,  R.  Co..  141  Fed.  B78, 
680,  78  CCA  176;  Ward  v.  Congress 
Constr.  Co..  99  Fed.  698,  803,  39  CCA 
869 ;  Mooney  v.  Buford,  etc.,  Mfg.  Co., 
72  Fed.  32,  86.  18  CCA  421 ;  The  Jar- 
recke  Ditch,  69  Fed.  161,  166  ;  McCul-' 
lough  V.  LargQ,  20  Fed.  309,  811 ; 
Appleton  V.  TumbuU,  84  Me.  72,  76. 

24  A  692 :  Bckerle  v.  Wood,  95  Mo.  A. 
378,  384.  69  SW  4B;  Rowan  v.  Shapard, 
2  Tex.  A.  Civ.  Cas.  fl  29B,  302;  Le- 
noir V.  Ritchie,  3  Can.  S.  C.  57B,  601. 
See  also  Nichols  v.  Bingham,  70  Vt 
320.  324.  46  A  827. 

'  'Suit'  la  a  generic  term  of  com- 


not  include  nonjudicial  proceedings,"  although  it  is 
not  always  essential  that  the  proceeding  should  be 
originally  instituted  in  a  court,""  for  a  proceeding 
not  so  instituted  may  become  a  suit  by  its  removal 
into  a  court,  as  by  an  appeal."  It  has  also  been 
held  that  the  term  "suit"  is  properly  restricted  to 
proceedings  in  personam,  and  does  not  include  pro- 
ceedings in  rem  and  as  ordinarily  used  it  does 
not  include  proceedings  by  appeal  or  writ  of  error." 

Other  tenns  compared  and  distinguished.  While 
the  term  "suit"  is  sometimes  distinguished  from 
the  term  "action/"  upon  the  ground  that  "snit'^ 
is  the  usual  and  appropriate  designation  for  a  suit 


prehenslve  signification,  and  applies  to 
any  proceeding  In  a  court  of  Justice 
in  which  the  plaintiff  pursuea.  In  such 
court,  the  remedy  which  the  law  affords 
him  for  the  redress  of  any  injury,  or 
the  recoverj'  of  a  right"  Bouvier  L. 
D.  [quot  State  v.  Riley,  203  Mo.  175, 
186.  101  SW  667,  12  LRANS  900]. 
"The  word  'suit'  appllea  to  any  pro- 
ceeding in  a  court  of  Justice  In  which 
the  plaintiff  pursues.  In  such  court,  the 
remedy  which  the  law  affords  him  for 
the  redress  of.an  injury  or-the  recovery 
of  a  right."  McPlke  v.  McPlke,  10  111. 
A  332,  333.  "The  word  'suits'  la  a 
very  comprehensive  terra,  and  Includes 
all  actions  at  law,  ex  contractu  and 
«c  delicto,  and  all  actions  In  equity." 

Buckl,  etc.,  Lumber  Co.  v.  Atlantic 
Lumber  Co..  128  Fed.  332,  840.  63  CCA 
62  [cit  Bouvier  L.  D.].  "The  modea 
of  proceeding  may  .be  various,  but  if 
a  right  is  litigated  between  parties 
in  a  court  of  Justice,  the  proceeding 
by  which  the  decision  of  the  court  Is 
sought  Is  a  suit."  Upshur  County  v. 
Rich,  136  U.  S.  467.  474,  10  SCt  661. 
34  L.  ed.  196;  Werton  v.  Charleston,  2 
Pet  (U.  S.)  449,  464,  7  L.  ed.  481; 
Richardson  v.  Green,  61  Fed.  423,  427, 
9  CCA  666 :  McCullough  v.  Large,  20 
Fed.  309,  311 ;  Ek;kerle  v.  Wood,  96  Mo. 
A.  378,  384,  69  SW  45;  Lenoir  v. 
Ritchie,  3  Can.  S.  C.  B7S,  601. 

88.  TJ.  S.  V.  Mann,  26  F.  Cas.  No. 
1B.718,  1  Gall.  177.  178  :  Hodges  v. 
Lasslter,  96  N.  C.  351,  353,  2  SE  923. 

88.    See  cases  Infra  this  note. 

[a]  Sntt  at  oommon  law.— The 
phrase  "suits  at  common  law,"  as  used 
In  the  provision  of  the  federal  constitu- 
tion In  regard  to  the  right  of  trial  bv 
Jnrr,  has  reference  to  suits  In  which 


legal  rl^ts  are  to  be  ascertained  and 
determined  In  contradistinction  to  pro- 
ceedings 'In  equity  and  admiralty. 
Parsons  v.  Bedford,  3  Pet.  (U.  S.)  433, 
447,  7  L.  ed.  732;  Boyd  v.  Clark.'  13 
Fed.  908,  910 ;  Bains  v.  The  James,  2 
F.  Cas.  No.  766,  Baldw.  6U,  566  ; 
Baker  v.  Blddle,  2  F,  Cas,  So.  764, 
Baldw.  894,  406:  U.  8.  v.  The  Queen, 
27  F.  Cas.  No.  16,107.  4  Ben.  287,  243 ; 
Bradford  V.  Terr.,  1  Okl.  S66,  870,  84 
P  66. 

Cb]  Snlt  In  Mnity^d)  The  term 
"auita  In  equity,'*^  as  used  in  the  In- 
diana statute  of  1893,  defining  the 
Jurisdiction  of  the  appellate  court, 
means  "such  cases  as  were  known  and 
recognized,  prior  to  the  18th  day  of 
June,  1852,  as  suits  of  equitable  cog- 
nisance, and  wherein  apeclflc  decrees 
are  appropriate  and  essential."  Miller 
V.  Rapp,  7  Ind.  A.  89,  34  NB  125,  126. 
(2)  AS  so  used  It  includes  an  appli- 
cation for  an  Injunction.  Leatherman 
V.  Orange  County,  22  Ind.  A.  700,  47 
NB  347.  348. 

SO.  ifcPlke  V,  McPlke,  10  III.  A. 
332,  333;  Matbls  v.  Stevenson,  7S  N. 
J.  Eq.  68,  70,  71  A  26T.  See  also 
coses  Infra  note  91. 

81.  Elk  Garden  Co.  v.  T.  W.  Thayer 
Co.,  179  Fed.  666,  668  ;  Mlnnett  v.  Mil- 
waukee, etc.,  R.  Co.,  17  F.  Cas.  No. 
9,636,  3  Dill.  460,  463,  IS  AlbLJ  (N. 
T.)  264:  State  v.  Curran.  12  Ark.  321, 
348  ;  Worcester  Color  Co.  v.  Henry 
Wood's  Sons  Co.,  209  Mass.  106,  110, 
96  NB  392  ;  Morgan  v.  Hazlehurst 
Lodge,  58  Miss.  666,  680;  DIdler  v. 
Davison,  10  Paige  (N.  T.)  515,  517; 
Nlantlc  Mills  Co.  v.  Riverside,  etc.. 
Mills,  19  R  L  34.  36,  31  A  432. 

"The  word  'suit'  Is  applicable  to  an 
action  at  law  as  well  as  to  a  proceed- 
ing' In  equity."  Elk  Garden  Co.  v.  T. 
vr.  Thayer  Co.,  179  Fed.  656,  658. 
"Actlona  at  law  and  suits  at  law  are 
synonymous  terms ;  they  are  one  and 
the  same  thing."  White  v.  Washington 
School  Dlat,  46  Conn,  69.  61. 

89.  U.  S.  V.  Mann.  26  F.  Caa.  No. 
15,718.  1  Gall.  177,  178  ;  Pope  v.  State, 
124  Ga.  801,  804.  63  SE  885,  110  AmSR 
197,  4.AnnCaB  651;  Com.  v.  Casey.  12 
Allen  (Masa.)  214,  218;  I^eonardo  v. 
Terr.,  1  N.  M.  291,  296;  Hodges  v. 
Lasslter,  96  N.  C.  361,  363,  2  SB  923  ; 
State  V.  Chltty,  17  8.  C.  L.  379,  389. 

"It  Is  plain  and  obvious  that  this 
word,  In  common  parlance,  means  the 
mode  and  njanner  adopted  by  law  to 
redress  civil  Injurlea ;  In  other  words, 
that  It  means  civil  action.  That  this 
is  the  common  and  universal  accepta- 
tion of  the  meanlngof  the  word  suit, 
can  not  be  denied.  The  words  criminal 
suit  sound  awkwardly,  at  least  to  the 
professional  ear,  and  are  seldom  or 
never  used."  Leonardo  v.  Terr.,  1  N. 
M.  291,  296. 

83.  U.  S.  V.  Moore.  11  Fed.  248,  251 
[cit  Bouvier  L.  D.] ;  U.  S.  v.  Mann.  26 
F.  Cas.  No.  15,718,  1  Gall.  177,  178; 
Sn6wden  v.  SUte,  69  Md.  203.  208,  14 
A  528;  Com,  v.  Moore,  143  Mass.  136, 
137.  9  NE  26,  68  AmR  128. 

"In  Its  most  extended  sense,  the 
word  suit  includes  not  only  a  civil 
action,  but  also  a  criminal  prosecution, 
as  indictment.  Information  and  a  con- 
viction by  a  magistrate."  Bouvier  L. 
D.  [quot  Snowden  v.  State,  69  Md.  203, 
808,  14  A  S28J. 

84.  Wisconsin  Cent  R.  Co.  v.  Cor- 


nell Unlv„  49  Wis.  162,  164,  6  NW  881, 
See  also  TUden  v.  Aitkin,  87  App.  Dlv. 
28,  31,  65  NTS  73S. 

86.  Gumee  v.  Brunswick,  11  F.  Caa, 
No.  6,872,  1  Hughes  270,  276  ;  Hall  v. 
Bartlett  9  Barb.  (N.  T.)  297,  300 
(where  It  is  said  that  "all  the  deflnl- 
tiona  of  that  word  [ault]  require  It 
to  be  a  proceeding  In  some  court"!  ; 
Burlington  v.  Burlington  Tract  Co.,  70 
Vt  491,  496,  41  A  614.  See  also  Fuller 
V.  Colfax  County,  14  Fed.  177,  178,  4 
McCrary  636.  ' 

[a]  AppMl  to  oottDtr  board. — ^An 
appeal  from  an  assessment  of  property 
for  taxation  to  a  county  board,  called 
a  county  court  but  not  constituting 
a  Judicial  body  or  exercising  Judicial 
functions.  Is  not  a  suit  Upshur  County 
V.  Rich,  135  U.  S.  467,  470.  10  SCt  661, 
34  L.  ed.  196. 

86.  Cass  County  v.  Sarpy  County, 
S3  Nebr.  436,  487,  119  NW  685. 

87.  Mississippi,  etc..  Boom  Co.  v. 
Paterson,  98  IT.  S.  403,  406,  26  L.  ed. 
206  ;  Waha-Lewlston  Land,  etc.,  Co.  v. 
Lewlaton-Sweetwater  Irr.  Co.,  168  Fed. 
137,  1401  Cass  County  v.  Sarpy  Coun- 
ty, 83  Nebr.  435,  437,  119  NW  686. 

[a]  Zllurtcatunui^d}  The  presen- 
tation of  a  claim  against  a  county  to 
a  county  board  is  not  the  Institution 
of  a  suit ;  but  If  the  claim  la  disallowed 
and  an  appeal  Is  taken  to  a  district 
court,  such  appeal  ctmstltutes  a  suit 
Cass  County  v.  Sarpy  County,  83  Nebr. 
435,  437,  119  NW  686  ;  <2)  Whei%  a 
state  engineer  cancels  a  permit  pre- 
viously approved  for  the  appropria- 
tion of  water  from  a  stream  and  an 
appeal  Is  taken  from  his  action  to  a 
district  court,  the  proceeding  on  such 
appeal  becomes  a  suit.  Waha-Lewls- 
ton Land,  etc,  Co.  v.  Lewlaton-Sweet- 
water Irr.  Co.,  158  Fed.  137,  141. 

88.  The  Little  Ann,  15  F.  Cas.  No. 
8,397,  1  Paine  40,  43  ;  Weston  v.  Bev- 
erly, 10  Ga.  A.  261.  262,  73  SB  404, 

"Suit  la  deflned  to  be  'the  following 
of  a  peraon.'  and  Is  not  only  not  tech- 
nically, but  not  even  in  common  par- 
lance applied  to  seizures  or  proceed- 
ings In  rem."  The  Little  Ann.  IB  F. 
Cas.  No.  8,397,  1  Paine  40,  43, 

[a1  nivstratlou.— (1)  As  being 
proceedings  In  rem  it  has  been  held  that 
the  term  "suit"  does  not  include  the 
foreclosure  of  a  laborer's  Hen  (Weston 
v.  Beverly,  10  Ga.  A.  261,  262,  73  SE 
404),  (2)  or  a  proceeding  In  regard 
to  the  seizure  and  forfeiture  of  a 
vessel  (The  Little  Ann,  IB  P.  Caa  No." 
8,397,  1  Paine  40.  43). 

88.  Wilt  v.  Stlckney,  30  F.  Caa.  No. 
17,854,  15  NatBankrReg  23,  24  (pro- 
ceedings to  review  a  decree  In  equity)  ; 
Clayton  Overseers  of  the  Poor  v. 
Beedle,  1  Barb.  (K  T.)  11,  IB  (writ 
of  error}  ;  Franks  v.  Chapman,  61  Tex. 
676,  681  tcit  Abbott  U  D.]. 

"The  word  'suit'  is  of  very  compre- 
hensive signification ;  but,  unless  the 
context  requires  it,  does  not  extend 
ordinarily  to  a  proceeding  by  appeal, 
error  or  review,  as  the  latter  term  is 
ordinarily  understood  and  used,  in 
speaking  of  bills  of  review  technically." 
Franks  v.  Chapman.  61  Tex.  576,  681 
[cit  Abbott  L.  D.]. 

1.  Giant  Powder  Co.  v.  Oregon 
Western  R.  Co.,  64  Or.  326,  827,  101 
P  809,  103  P  601;  Comlsb  v.  Milwau- 
kee, etc.,  R.  Co.,  60  Wis.  476,  478,  19 
NW  448. 
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in  equity,'  and  "action"  for  an  action  at  law,'  or 
tbat  ''suit''  is  a  broader  and  more  comprehensive 
term  than  "action,"*  and  applicable  to  both  actions 
at  law  and  suits^in  equity,''  it  is  ordinarily  used  as 
synonymous  with  the  term  "action."'  It  is  also 
used  as  synonymqus  with  the  terms  * '  case, ' " 
' '  cause, '  and  * '  controversy '  *  f  but  is  distin^ished 
from  "cause  of  action,"'*'  "complaint,""  and  from 
"libel"  as  used  with  regard  to  proceedings  in  rem." 

Paxtictilar  proceedings  included  or  exdnded.  As 
the  term  "suit"  is  sometimes  used  in  a  very  broad 
and  sometimes  in  a  more  restricted  sense,''  and  the 


same  proceeding  may  be  a  suit  for  some  purposes 
and  not  for  others,"  any  enumeration  of  particular 
proceedings,  as  being  or  not  being  suits,  must  be 
considered  with  reference  to  the  questions  involved 
in  the  particular  cases."'  Illustrations  are  given 
in  the  following  notes  of  particular  proceeding 
which  have  been  held  to  be,'^  or  not  to  be,  within 
the  application  of  the  term  "suit.*"' 

U  ^]  8.  Civil  Suit.  A  civil  suit  is  defined  as  a 
suit  for  a  private  claim  or  injury."  The  term  re- 
fers to  the  legal  means  by  which  the  rights  and 
remedies  of  private  individuals'"  are  enforced  and 


B.    HcPika  v.  HcPlke,  10  III.  A.  832, 
Miller  v.  Rapp,  ?  Ind.  A.  8»,  34 
NB  126,  126 ;  Sutton  v.  Sutton,  22  Ch. 
D.  611,  516,  1$  e:RC  298;  Rapalje  & 
L.  L.  D.  [quot  Branyan  v.  Kay,  it.  S, 

C.  283,  285,  11  SE  970]. 
X    See  supra  I  1. 

4.  McPlke  V.  McPlke,  10  ItL  A.  S32, 
333  ;  Marlon  v.  Oanby,  68  Iowa  142, 
143,  26  NW  40 ;  Appleton  v.  Tumbull, 
84  Ma  72,  76,  24  A  B92  [clt  Bouvler 
L.  D.I  ;  State  v.  Ktley,  203  Mo.  17S, 
187,  101  SW  567,  12  LBAN3  90« ; 
Bckerle  v.  Wood,  95  Mo.  A  378,  385, 
69  8W  45;  In  re  Sloan,  5  N.  M.  590. 
611,  25  P  930  :  Tllden  T.  Aitkin,  37 
App.  Dlv,  28,  31.  55  NTS  786  ;  Peo.  v. 
Cofbome.  20  HowPr  (N.  T.)  878.  381  : 
In  re  Oliver,  77  Oh.  474,  479,  83  NE 
'  796;  Ulshafer  v.  Stewart,  71  Pa.  370, 
174 :  Rowan  v,  Shapard,  2  Tex.  A.  Civ. 
Cas.  J  295,  302 :  Cornish  v.  Milwaukee, 
^tc..  R.  Co.,  60  Wis.  476.  478, 19  NW  443. 

"The  legal  signification  of  the  word 
'■uj^  comprehends  the  prosecution  of 
any  claim,  demand,  or  request,  and  la 
much  broader  than  the  teim  ^actitm,* 
end  may  embrace  It,  but  does  not  de- 
fine it'*^  Cornish  v.  Milwaukee,  etc, 
R.  Co.,  60  Wis.  476.  478,  19  NW  443. 
"It  Is  more  general  than  'action,'  which 
Is  almost  exclusively  applied  to  law 
and  denotes  any  lefral  proceeding  of  a 
dvll  kind  brought  by  one  person  against 
another."  Bouvler  L.  D.  [quot  State 
V.  Riley,  203  Mo.  17B,  186,  101  SW  667. 
12  LRANS  900]>  "The  term  'aulf  Is 
more  comprehensive  In  Its  slgnincatlon 
than  the  word  'action' ;  extending  to 
any  proceeding.  In  a  court  of  Justice, 
seeking  a  remedy  which  the  law  affords, 
and  to  any  legal  application  to  a  court 
tor  justice."  Marlon  v.  Ganby,  68  Iowa 
142,  143,  26  NW  40.  "Lord  Coke  says, 
the  word  'suit,'  includes  the  execution, 
which  the  word  'action,'  does  not.'' 
Peo.  V.  Colbome,  20  HowPr  (N.  T.) 
878  381 

B.  McPlke  V.  McPlke,  10  111.  A.  382, 
833 ;  Miller  v.  Rapp,  7  Ind.  A.  89,  34 
VJE  126.  126;  Appleton  v.  Tumbull,  84 
Me.  72.  76,  '24  A  692  [dt  Bouvier  U 

D.  ]  :  Rowan  v.  Shapard,  2  Tex.  A.  Civ. 
Cas.  li  -295,  302  [clt  Bouvler  L.  D.i. 

6.  Clarkson  v.  Manson,  4  Fed.  257, 
261,  18  Blatchf.  443 ;  Wilt  v.  Stlckney, 
30  F.  Cas.  No.  17,854.  16  NatBankrReg 
23,  24 :  Maglll  V.  Parsons,  4  Conn.  317, 
322;  McPlke  v.  McPlke,  10  m^A.  333, 
833;  Page  v.  Brewster,  68  N.  h.  126; 
Hall  V.  Bartlett,  9  Barb.  <N.  T.)  897, 
300 :  Clayton  Overseers  of  Poor  v. 
■Beedle,  1  Barb.  (N.  Y.)  11,  16;  Ken- 
nedy V.  Thompson,  3  Oh.  CIr.  CL  446, 
447,  3  Oh.  Cir.  Dec.  264  ;  Whitfield  v. 
Burrell.  54  Tex.  Civ.  A.  567,  669,  118 
SW  163 ;  Calderwood  v.  Calderwood, 
38  Vt  171,  176. 

7.  Clarkson  v.  Manson,  4  Fed.  257, 
261,  18  Blatchf.  443  ;  Maglll  v.  Parsons, 
4  Conn.  317,  322  ;  New  Brunswick 
Steamboat,  etc.,  Transp.  Co,  v.  Bald- 
wlQ,  14  N.  J.  L.  440,  443. 

B.  Ex  p.  Mllligan.  4  Wall.  (U.  S.) 
2,  112,  IS  L.  ed.  281;  Clarkson  v. 
Manson,  4  Fed.  267,  261,  18  Blatcht. 
443  ;  Nichols  v.  Bingham,  70  Vt.  820, 
325,  40  A  827. 

9.  Anderson  v.  Snyder,  21  W.  Ya. 
632.  645. 

10.  Fish  V.  Farwell,  160  111.  286,  260, 
43  NE  367. 

11.  Giant  Powder  Co.  v.  Oregon 
Western  R.  Co.,  64  Or.  326,  827,  101 
P  209,  103  P  EOl. 


18.   The  Uttle  Ann,  IS  7.  Cas.  No. 

8,297,  1  Paine  40,  44. 

13.  See  supra  note  88. 

14.  In  re  Chicago,  64  Fed.  897,  900. 
U.    See  Ludlow  v.  Wade,  6  Oh.  494, 

608. (where  It  Is  said  that  "the  proper 
manner  of  collecting  the  meaning  In 
any  particular  case.  Is  to  look  at  the 
connectlen  In  which  It  Is  used").  See 
also  cases  infra  notes  16,  17. 

le.    See  cases  Infra  this  note. 

[al  ninstratloBS. — The  term  "suit" 
has  been  held  to  Include:  (1)  An 
attachment  (Barney  v.  Globe  Bank,  2 
F.  Cas.  No.  1,081,  6  Blatchf.  107,  116 : 
Gibson  V.  Sidney,  60  Nebr.  12,  15,  69 
NW  314;  Jordan  v.  Dewey,  40  Nebr. 
689,  644,  69  NW  88;  Matter  of 
Aycinena,  3  N.  T,  Super.  690.  692 ; 
Rowan  v.  Shapard,  2  Tex.  A.  Civ.  Cas. 
S!  295,  302);  (2)  a  foreign  attach- 
ment (Harris  v.  Phoenix  Ins.  Co.,  36' 
Conn.  310,  SM)  ;  (8)  an  execution 
(Dobbins  v.  Peoria  First  Nat.  Bank, 
lU  111.  563.  666  ;  Vandenreer  v.  Con- 
over^«  N.  J.  U  487,  496)  ;  (4)  an 
Indictment  (U.  S.  v.  Illinois  Cent.  R. 
Co.,  166  Fed.  1S2,  186)  ;  (S)  certiorari 
(Hendrix  v.  Kellogg,  32  Oa.  435,  487)  ; 
(6)  condemnation  proceedings  (Searl 
V.  Lake  County  School-Dtet.,  124  U.  S. 
197.  199,  S  set  460,  31  U  ed,  416  ; 
Kohl  V.  U.  S..  91  U.  S.  367,  375,  23  L. 
ed.  449  ;  South  Dakota  Cent.  R.  Co.  v. 
Chicago,  etc.,  R.  Co.,  141  Fed.  678, 
681,  73  CCA  176 ;  U.  S.  v.  Inlots,  26  P. 
Cas.  No.  15.441 ;  Warren  v.  Wisconsin 
Valley  R  Co..  29  F.  Cas.  No.  17,204, 
6  Blss.  425  ;  Marlon  v.  Ganby,  68  Iowa 
142.  143.  26  NW  40;  Milwaukee  Light, 
etc.,  Co.  V.  Ela  Co.,  142  Wis.  424,  428, 
125  NW  903,  27  LRANS  567);  (7) 
divorce  proceedings  (Kolb'a  Case,  4 
Watts  (Pa.)  164,  156);  (8)  habeas 
corpus  proceedings  (Holmes  v.  Jennl- 
Bon,  14  Pet  (U.  S.)  540,  5«6,  10  L. 
ed,  679.  But  see  McFarland  v.  John- 
son, 27  Tex.  105,  109)  ;  (9)  mandamus 
proceedings  (Roodhouse  v.  Briggs,  194 
111.  436,  437,  62  NE  778  ;  McBane  v. 
Peo.,  60  III.  503,  507 ;  In  re  Sloan,  6 
N.  M.  690,  611,  26  P  930.  But  see 
Rosenbaum  v.  Board  of  Supra.,  28  Fed, 
223,  224  [aff  120  U,  S.  460,  7  8Ct  638. 
30  L.  ed.  743]):  (10)  scire  facias 
(White  V.  Washington  School  Dlst,  45 
Conn.  69,  80,  But  see  Heath  v.  Bates. 
70  Ga,  633,  686)  ;  (11)  writ  of  prohibi- 
tion (Weston  V.  Charleston,  2  Pet.  (U, 
S.)  449,  468.  7  L.  ed.  481);  (12)  an 
application  for  an  assignment  of  dower 
(Farmer  v.  Ray,  42  Ala.  126,  126,  94 
AmD  633);  (13)  an  application  of 
a  poor  debtor  before  a  master  In 
chancery  to  be  admitted  to  the  poor 
debtor's  oath  (In  re  Jenckes,  6  R.  I. 
18,  22)  ;  (14)  a  petition  for  a  reduc- 
tion of  alimony  (McPlke  v,  McPlke,  10 
111.  A.  332.  334);  (15)  an  action  or 
proceeding  to  establish  a  will  (South- 
worth  V.  Adams,  4  Fed.  1,  4,  9  Blss. 
621;  Haven  v,  Hllllard,  23  Pick, 
(Mass.)  10,  18);  (16)  a  proceeding 
to  establish  a  claim  In  a  probate  court 
(Hanson  v.  Towie,  19  Kan.  273.  279)  ; 
(17)  a  proceeding  by  indictment  to 
recover  a  fine  or  penalty  (St  Louis, 
etc.,  R.  Co,  V,  State,  66  Ark.  200,  206. 
17  SW  806;  Snowden  v.  State,  69  Md. 
203,  208,  14  A  628);  (18)  a  proceeding 
known  under  the  laws  of  Louisiana  as 
executory  process  (Coyle  v.  Stern,  193 
Fed,  682,  686,  118  CCA  45^)  ;  (19)  a 
proceeding  In  court  on  petition,  report. 


and  remonstrance  in  regard  to  estab- 
lishing a  drain  (In  re  Jaroecke  Ditch. 
69  Fed.  Ifil,  166)  ;  (20)  proceedings 
by  petition  before  county  commission- 
ers or  selectmen  for  the  laying  out  of 
a  highway  (Hyde  Park  v.  Wlggln,  167 
Mass.  94,  98,  31  NE  693;  Dunn  v. 
Pownal,  65  Vt  116,  120,  26  A  484)  ; 
(21)  proceedings  on  a  distress  warrant 
where  a  counteraffldavit  has  been  made 
and  the  proceedings  returned  into  court 
for  trial  (Chlsholm  v.  Lewis,  66  Ga. 
729,  731);  (22)  a  statutory  proceeding 
In  a  probate  court  for  the  discovery 
of  assets  of  an  estate  (In  re  Clinton. 
223  Mo.  371,  380,  128  SW  1 ;  Ex  p. 
Gfeller,  178  Mo.  248.  264,  77  SW'  562 ; 
Eckerle  v.  Wood,  96  Mo.  A.  378,  384, 
69  SW  45)  :  (23)  a  sUtutory  proceed- 
ing for  the  collection  of  delinquent 
taxes  (In  re  Stutsman  County,  88  Fed, 
837,  841)  ;  (24)  a  statutory  proceed- 
ing- to  compel  an  assignee  for  the 
benefit  of  creditors  to  allow  a  claim 
(Claflln  V.  Robblns,  6  F.  Cas.  No.  2.776, 
1  FIlpp.  803,  604);  (26)  a  statutory 
proceeding  against  a  corporation  to 
compel  the  Issuance  of  a  duplicate 
certificate  of  stock  for  one  which  has 
been  lost  (Matter  of  Hayt  39  Misc. 
356.  358,  79  NTS  845)  :  (26)  a  pro- 
ceeding to  charge  a  stockholder  for  the 
amount  of  his  unpaid  stock  after  the 
return  nulla  bona  of  an  execution 
against  a  corporation*  (Lackawanna 
Coal,  etc,  Co.  v.  Bates,  66  Fed.  737, 
738)  ;  (27)  the  filing  of  a  claim  against 
the  e.state  of  a  decedent  under  order 
of  court  (Reynolds  v.  Crook,  85  Ala. 
570,  678,  11  S  412);  (28)  the  filing 
and  prosecution  of  an  objection  to  the 
discharge  of  a  bankrupt  (In  re  Oull- 
bert  164  Fed.  676,  677),  '        -  , 

17.  See  cases  Infra  this  note. 

[a]  ninstratloas. — The  term  "suit" 
has  been  held  not  to  Include:  (It  An 
arbitration  «3rook  v."  Chambers,  40 
Ala.  239,  243.  But  see  Elliott  v.  Queen 
City  AsBur.  Co.,  6  Ont  Pr.  30,  31); 
(2)  on  application  for  the  probate  of 
a  will  (Gaines  v.  Fuentes,  93  U.  S.  10. 
26,  23  L.  ed.  624)  ;  (3)  on  election 
contest  (Williamson  v.  Lane,  62  Tex. 
336,  346)  L (4)  a  void  attachment  (Ed- 
wards v.  Ross,  68  Ga,  147,  149)  ;  (5) 
a  petition  to  a  county  tfoard  for  the 
allowance  of  a  claim  (Fuller  v.  Col- 
fax County,  14  Fed.  17.7,  178,  4  Mc- 
Crary  686 ;  Ournee  Brunswick,  11 
F.  Cas.  No.  6,872,  1  Hughes  270.  276)  ; 
(6)  a  proceeding  to  foreclose  a  mort- 
gage by  advertisement  (Hall  v,  Bart- 
lett  9  Barb.  (N.  T.)  Z97,  300)  ;  (7> 
assessment  proceedings  for  municipal 
Improvements  (In  re  Chicago,  64  Fed. 
897,  900)  ;  (8)  proceedings  before  rail- 
road commissioners  ( Burlington  v. 
Burlington  Tract  Co.,  70  Vt  491,  496, 
41  A  614).. 

18.  Webster  D,  [quot  State  V.  Riley, 
203  Mo.  175,  186,  101  SW  687,  12 
LRANS  900]. 

19.  State  v.  Riley,  208  Mo.  175,  187, 
101  SW  567,  12  LRANS  900 ;  In  re 
Heath,  136  Mo.  A.  347,  851,  117  SW 
125;  State  v.  Denton,  128  Mo.  A,  304, 
312,  107  SW  446. 

"Civil  suits  relate  to  and  aSect.  as 
to  the  parties  against  whom  they  are 
brought  only  individual  rights  which 
are  within  their  Individual  control  and 
which  they  may  part  with  at  their 
pleasure.  The  design  of  such  suits  is 
the  enforcement  of  merely  private  ob- 
llgatkms  and  duties."  Canoeml  v.  Peo., 
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protected,  in  contradistinction  to  criminal  cases,™ 
and  is  sometimes  giveii  a  broader  and  more  com- 
prehensive meaning  than  is  given  to  the  terms 
''civil  action"  or  "civil  case.'^^ 

U  44]    3.  Suit  of  a  Civil  Nature.    The  words 

n.  OLASSIFIOAllON  OF  ACTIONS 

and  private,^'  remedial  and  penal,**  ex  eontractn 


"suits  of  a  civil  nature"  are  sometimes  used  in 
statutes,  particularly  with  regard  to  the  jurisdiction 
of  courts  and  the  removal  o£  causes,  and  their 
meaning  and  ap^jlication  depraid  upon  a  eonstrue- 
tion  of  these  statutes." 


451   Actions  are  for  different  purjposes,  or 
with  reierenee  to  particular  lines  of  distinction, 
Tarioasly  classified,"  as  into  civil  lud  eriminfll^' 
legal  and  equitable,''  local  and  transitory,^^  public 

HL  CAUSE  OR  BIGHT  OF  ACTION 
[$46]  A.  ^  General.**  The  right  to  maintain 
an  action  depends  upon  the  existence  of  what  is 
termed  a  cause  of  action,"  which  is  ordinarily  con- 
sidered as  involving  the  combination  of  a  right  on 
the  part  of  plaintiff  and  a  violation  of  such  right 
by  defendant."  Actions  in  contract  may  be  main- 
tained only  in  accordance  with  the  rights  of  the 
parties  as  shown  by  the  contract;"  and  in  any 
case  plaintiff  must  recover  on  the  strength  of  hia 
own  case  and  not  on  the  weakness  of  defendant's 
ease."*  As  between  two  persons  equally  innocent 
a  loss  wbieh  must  be  borne  by  the  one  or  the  other 
must  remain  where  the  chance  of  business  has 
placed  it."* 

[$  47]   B.  Statntory  Bights  of  Action.  The 


and  ex  delioto,"  in  rem  and  in  personant,"*  and  real, 
personal,  and  mized.*^  These  different  classes  are 
elsewhere  defined"  and  distinguished  in  this  title." 


legislature  may  by  statute  create  a  duty  unknown 
to  the  common  law,  a  violation  of  which  will  give 
a  cause  of  action  for  damage^to  one  to  ^faom  the 
duty  is  owing,*"  or  it  may  extend  existing  common- 
law  duties  so  as  to  include  cases  or  classes  of  per- 
sons to  which  such  duties  ^d  not  previously  apply," 
or  it  may  enact  a  prohibitive  or  mandatory  statute, 
the  violation  of  which  will  subject  the  offmder 
to  an  action  for  damages,  although  the  injury  is  not 
the  direct  result  of  the  disobedience  and  in  cre- 
ating a  statutory  right  the  legi^ture  may  attach 
thereto  any  vaUd  condition.^  Where  a  statute 
supersedes  the  common  law.  on  a  subjeet  the  right 
of  action  is  strictly  a  statutory  one,  althongh  the 
same  facts  would  nave  created  a  right  of  action. 


IS  N.  Y,  128,  134.  See  also  Landers 
V.  States  Island  R.  Co.,  S3  N.  T.  450, 
14  AbbPrNS  346  [rev  on  other  grounds 
13  AbbPrNS  3381. 

ao.  State  V.  Riley,  203  Mo.  A.  176. 
187,  101  SW  6CT,  12  LRANS  900; 
State  V.  Denton.  lU  Mo.  A.  304,  312. 
107  SW  446:  Ldulderfl  V.  Staten  Island 
R.  Co.,  6S  N.  Y.  460,  466,  14  AbbPrNS 
346  [rev  on  other  grounda  18  AbbPrNS 
S381. 

81.  State  V.  RUer,  208  Mo.  176,  187, 
101  8W  667il3  URANS  900. 

28.  See  waha-Lewlston  Zjand,  eta, 
Co.  V.  LewlBton-Sweetwater  Irr.  Co., 
158  Fed.  1S7.  140:  San  Mateo  County 
T.  Southern  Pac.  R.  Co.,  13  Ped.  145, 
147 ;  U.  S.  V.  Block  121.  24  F.  Cafl. 
No.  14,610,  3  Blflis.  208,  212;  Koch  v. 
Vanderhoof,  49  N.  J.  U  619,  621,  9  A 
771;  North  Carolina  Corp.  Commn.  v. 
Southern  R.  Co.,  151  N.  C.  447.  460. 
66  SS  427  ;  and  caeea  Infra  this  note. 

[a]  AppUoatlonof  terau— (1)  With 
regard  to  jurisdiction  of  courts.  Brl- 
senden  v.  Chamberlayne,  63  Fed.  307, 
309 ;  Reed  v.  Reed,  31  Fed.  49,  61 ; 
U.  S.  V.  Block  121,  24  F.  Cas.  No. 
14,610,  3  Bias.  208,  213;  Koch  v.  Van- 
derhoof. 49  N.  J.  L.  619,  623,  9  A  771  : 
State  V.  FroBt-_113  Wis.  623,  640,  88 
NW  912,  89  NW  916.  See  also  Courts 
[11  Cyc  949].  (2)  With  regard  to 
removal  from  state  to  federal  courts. 
Oruetter  v.  Cumberland  Tel.,  etc.,  Co., 
181  Fed.  248,  251 ;  Fishblat  v.  Atlantic 
City,  174  Fed,  196,  197;  Waha-Lewls- 
ton  Ijand,  eta,  Co.  t.  Ijewlston-Sweet- 
water  Xrr.  Ca.  168  Fed.  137,  140;  Ros- 
enbaum  v.  Board  of  Suprs.,  28  Fed.  223, 
224  [atr  120  U.  S.  450,  7  SCt  633,  30  L. 
ed.  743];  San  Mateo  County  v.  South- 
em  Pac.  R.  Co.,  13  Fed.  145,  147  ; 
North  Carolina  Corp.  Commn.  t. 
Southern  R.  Co.,  151  N.  C.  447,  460,  66 
SE3  427.  See  also  Removal  of  Causes 
[34  Cyc  1225]. 

83.  Hall  V.  Decker,  48  Me.  £66,  266. 
Se«  also  cases  Infra  notes  24-31. 

[a]  Xa  T-^ti^wfc  the  code  of  prao- 
tica  dlTldes  actions  Into  three  daases: 
ordinary,  executory,  and  aumtnary. 
Jenkins  v.  arlKSby,  12  Ann.  642; 
Oarland  Rev.  Code  Pr.  art  97. 

[b]  In  MasMMbiwetts  by  statute 
personal  actions  are  divided  Into  the 
three  claases:  Contract,  tort,  and 
replevin.  <  Osbom  v.  Fall  River,  140 
Mass.  608,  6  NB  483. 

84.  Ames  v.  Kansas,  111  U.  S.  449. 
4<0,  4  SCt  437,  28  L.  ed.  482;  Ketchum 
T.  ^nflalo,  14  N.  Y.  866,  370. 


as.  See  Thomas  v.  Musical  Mut. 
ProtecUve  Union,  121  N.  Y.  45,  61, 
24  NB  24,  8  LRA  176. 

ae.  Hall  V.  Decker,  48  Me.  265,  256; 
Crook  V.  Pitcher.  61  Md.  610,  613; 
Mason  v.  Warner,  31  Mo.  608,  610; 
Belme  v.  Rosser.  26  Oratt.  (67  Va.) 
637,  641.  See  also  generally  Tenue 
[40  Cyc  1]. 

"All  actions  are  either  local  or 
traDBltory.  Real  and  mixM  actions 
are  local,  and  personal  actions  are 
transltorr."  Belme  v.  Bosaer.  26 
Gratt.  iVl  Va.)  687,  641. 

07.  Ketohum  v.  AifCalo.  14  N.  Y. 
866,  870. 

[a]  "A   pxtrat*   aoUm   may  be 

maintained  for  the  enforcement  or 
protection  of  a  private  or  individual 
right,  or  the  redress  or  prevention  of 
a  wrong  done  or  threatened  to  a  per- 
son In  his  Individual  character." 
Ketchum  v.  Buffalo,  14  N.  Y.  356,  370 
(per  Wright,  J.). 

[b]  "A  pnblio  action  can  only  be 
prosecuted  by  the  people  of  the  state, 
as  a  party,  and  It  may  be  criminally, 
against  a  persmi  charged  with  a  pub- 
lic offence,  for  the  punishment  there- 
of; or,  civilly,  against  corporations 
or  natural  persons,  for  the  usurpa- 
tion of  franchises  or  any  part  of 
the  sovereign  power  not  delegated  to 
them,  or  the  misuser  or  non-user  of 
corporate  power,  or  breaches  of  pub- 
lic trust,  dr  violations  of  public  duty." 
Ketohum  v.  Bufhilo  14  N.  Y.  866,  371 
{per  Wright,  J.).  _ 

88.  O-Keefe  V.  Weber,  14  Or.  SB, 
66.  18  P  74:  Bones  v.  Booth,  W.  Bl. 
1228,  1287.  M  Reprint  721. 

89.  Hall  Decker,  48  He.  266, 
266;  Van  Oss  v.  Synon,  86  Wis.  661. 
664,  66  NW  190;  1  Chltty  PI.  110 
[quot  San  Luis  Obispo  county  v. 
Qage,  139  Cal.  898,  406,  73  P  174]; 
3  Blackstone  Comm.  117. 

"Personal  actions  are,  aa  to  cause 
of  action,  either  ex  contractu  or  ex 
delicto."  Hall  V.  Deoker,  48  Ue.  266, 
266. 

30.  Hall  V.  Decker,  48  Me.  866, 
256;  Cross  v.  Armstrong,  44  Oh.  8t 
613,  624,  10  NB  160. 

31.  lilnscott  V.  Fuller,  67  Me.  406. 
408;  Hall  v.  Decker,  48  Me.  256,  256. 

33.    See  supra  Sf  2-28. 

33.  See  Infra  SS  110-187. 

34.  Oaiuw  aottoa  daflnsA  see 
supra  I  88. 

Bight  of  aolloa  see  supra 

i  40. 


,         Undberg  t.  Halifax,  SI  R  a 

164,  161. 

"In  fcvery  case  when  a  suitor  In  a 
court  of  law  seeks  to  have  the  state 
act  in  his  behalf,  he  must  show  a 
cause  for  action  by  the  state:  in 
other  words,  he  must  show  that  he 
has  a  cause  of  action."  1  BncLAPr 
1006  [quot  Crawfordsville  Trust  Co. 
V.  Ramsey,  178  Ind.  268,  267,  98  NB 
177]. 

38.  Soule  V.  Weatherby,  89  Utah 
680.  682,  118  P  888,  AnnCasl918E]  76; 
Cowley  V.  Northern  Pao.  R.  Co.,  68 
Wash.  668,  663,  123  P  998.  41  LRANS 
569;  lilndberg  v.  Halifax,  81  N.  S. 
164,  161.  See  also  supra  S  28,  and 
Infra  9  48. 

"Stated  in  other  words,  a  cause  of 
action  must  show  a  legal  or  equitable 
right  in  one  party  and  a  wrong  In 
the  other  party  touching  the  subject- 
matter  of  the  action.  If  these  ele- 
ments do  not  coexist  a  cause  of  action 
does  not  arise."  Cowley  v.  Northern 
Pac.  R.  Co.,  68  Wash.  568.  563,  123 
P  998,  41  LRANS  559. 

37.  Atlanta,  etc.,  R.  Co.  V.  Thomas, 
60  Fla.  412,  421.  63  S  610  (where  the 
court  said:  "Actions  ex  contractu 
are  provided  by  law  for  the  enforce- 
ment or  redress  of  valid  contracts 
as  they  are  made.  Such  -actions  may 
be  maintained  only  In  accordance 
with  the  lawful  rights  and  Interests 
of  the  parties  as  tney  appear  by  the 
contract"). 

38.  Home  F.  Ins.  Co.  ▼.  Barber,  67 
Nebr.  644,  673,  93  NW  1024,  108  AmSR 
716,  60  LRA  927. 

39.  or.  S.  v.  National  Bxch.  Bank, 
46  Fed.  163;  Kelley  v.  Planters',  etc., 
Nat.  Bank,  <Tex.  Civ.  A.)  135  SW 
1142. 

40b  Raolne  v.  Morris,  201  N.  Y. 
240,  94  NB  864  [afC  186  App.  Dly. 
467,  181  NYS  146]. 

41.  Racine  v.  Horri^  801  N.  T. 
840,  94  NB  864  [all  186  Am.  PW. 
467,  121  NTS  148]. 

48.  Raolne  v.  Morris,  801  N.  Y. 
240,  94  NB  864  [atf  136  App.  DW. 
467,  121  NTS  1461. 

48.  Coyne  v.  Southern  Pac  Ca, 
166  Fed.  683;  Ooddard  v.  Lincoln,  69 
Nebr.  694,  96  NW  273. 

[a]  ■nfoxoemant  In  another  Jnzls- 
dlotloBu — Where  a  right  created  by 
the  statutes  of  one  Jurisdiction  is 
sought  to  be  enforced  In  the  courts 
of  another  jurisdiction,  any  limita- 
tion or  condition  attached  to  the  right 
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under  prior  common-law  principles.^  It  is  a  gen- 
eral rule  that,  vhereTer  a  statute  imposes  a  duty 
for  the  benefit  of  particular  individuals  or  classes 
of  individuals,  any  one  within  the  benefit  of  the 
statute  who  sustains  an  injury  by  reason  of  a  breach 
thereof  has  a  right  of  action  against  the  person 
guilty  of  the  breach."  This  rule  applies  not  only 
to  statntozy  duties  of  public  officers,*"  but  also  to 
duties  ifiaposed  by  statute  upon  any  citizen  and 
the  private  right  of  action  is  hot  affected  by  the 
fact  that  the  statute  also  makes  such  breach  of  duty 
a  criminal  offense,^  or  the  subject  of  a  penalty/" 
or  by  the  fact  that  the  statute  which  imposes  the 
iduty  does  not  in  terms  prescribe  any  remedy  for 
its  enforcement  or  violation."  But  a  duty  created 
by  statute  is  also  measured  by  the  statute  and  will 
not  be  extended  beyond  the  terms  of  the  act;"  and 
the  right  of  action  exists  only  in  favor  of  those  for 
whose  benefit  the  duty  is  imposed,'*'  and  plaintiff 


given  effect.  Coyne  v.  Southern  Pac. 
Co.,  1S5  Fed.  683. 

44.  Coyne  v.  Southern  Pac,  Co., 
156  Fed.  683. 

45.  Ala— Wolf  V.  Smith.  1*9  Ala. 
457,  42  S  824,  9  LJtANB  338  and  note. 

Mass. — BerdoB  v.  Tremont,  etc.. 
Mills,  209  Mass.  489,  95  NE  876, 
AnnCasl»12B.  797. 

N.  Y. — Marino  v.  Lehmaler,  173  N. 
T.  530,  66  NE  572,  61  L.BA  811  [aa 
62  App.  Dlv.  43,  70  NTS  790];  Willy 
V.  Mulledy,  78  N.  Y.  310,  34  AmR 
636. 

Tenn,-^— Queen  v.  Dayton  Coal,  etc., 
Co.,  95  Tenn.  458.  32  SW  460,  49 
AmSR  935,  30  LRA  82. 

Vt.— St.  Johnsbury  School  Dl8t.  v. 
Kittrldge,  27  Vt.  «B0. 

Bng— Qroves  v.  WImbome,  [1898] 
2  Q.  B.  402;  Rosa  v.  RuKge-Prioe,  1 
EhE.  p.  269;  Couch  t.  Steel,  8  B!.  & 
B.  402.  77  ECL.  402,  118  Reprint  1199. 

"It  Is  a  general  rule  of  statutory 
interpretation  that  a  violation  of  a 
duty  created  by  statute,  resulting 
in  damage  to  one  of  the  class'  for 
whose  benefit  the  duty  was  estab- 
lished, confers  a  right  of  action  upon 
the  injured  person."  Berdos  v.  Tre- 
mont, etc..  Mills,  209  Mass.  489,  492, 
95  NE  876,  AnnCaal»12B  797  and 
note.  "It  IS  a  general  rule,  that 
whenever  one  owes  another  a  duty, 
whether  such  duty  be  Imposed  by 
voluntary  contract  or  by  a  statute,  a 
breach  of  such  duty  causing  damage 
gives  a  cause  of  action."  Willy  v. 
Mulledy,  78  N.  Y.  310,  314,  34  AmR 
536.  "Where  a  statute  requires  an 
act  to  be  done,  or  abstained  from,  by 
one  person  for  the  benefit  of  another, 
then  an  action  lies.  In  the  tatter's 
favor,  against  the  former  for  neg- 
lect in  such  act  or  abstenance,  even 
though  the  statute  gives  no  special 
remedy."  Wharton  Ne»l.  9  443  [Quot 
Queen  v.  Dayton  Coal,  etc.,  Co.,  95 
Tenn.  458,  462,  32  SW  460,  49  AmSR 
935,  30  LRA  82].  "So  In  every  case, 
where  a  statute  enacts  or  prohibits 
a  thing  fdr  the  benefit  of  a  person, 
he  ahall  have  a  remedy  upon  the 
same  statute  for  the  thing  enacted 
for  his  advantage  or  for  the  reoom- 
pcnse  of  a  wrong  done  to  him  con- 
trary to  said  law."  Comrns  Dig. 
rguot  Marino  v.  lehmaler,  173  N.  T 
530,  636,  66  HE  672,  61  LRA  811  (aflf 
62  App.  Div.  48,  70  NYS  790);  Willy 
V.  Mulledy,  78  N.  Y.  310,  314,  34 
AmR  S36;  Queen  v.  Dayton  Coal,  etc., 
Co..  95  Tenn.  458,  462,  32  SW  460,  49 
AmSR  935,  30  LRA  82;  Couch  v. 
Steel.  3  E.  &  B.  402,  411,  77  EXilL  402. 
118  Reprint  1193]. 

[a]  ZUaatrations. — (1)  Where  a 
statute  reQuires  the  owners  of  tene- 
ment houses  to  have  places  of  egress 
to  the  roofs,  and  also  to  have  Are 
escapes  upon  such  houses,  the  duty 
is  for  the  benefit  of  the  tenants,  and 
for  a  breach  thereof  causing  damage 
a  tenant  may  maintain  an  action 
against  the  landlord.    WUly  v.  Mul- 


must  show  not  only  a  violation  of  the  statute  but 
that  the  injury  complained  of  was  occasioned  there- 
by." So  also  wherever  a  new  right  of  action  u 
given  by  statute  the  right  is  subject  to  all  the  gen- 
eral statutory  provisions  r^ulating  the  institution 
and  prosecution  of  actions^  unless  expressly  ex- 
cepted therefrom;"  but  where  an  action  is  founded 
on  a  statute,  all  the  facts  that  plaintifE  need  all^ 
or  prove  are  -such  as  bring  the  cue  within  the 
statute,""  and  if  defendant  relies  upon  a  defense 
which  confesses  and  avoids  the  case  nutde  by  plain- 
tiff, he  must  plead  it  specially."* 

[$48]  0.  Acts  or  Omissions  Constitating  Cause 
of  Actional.  In  GeneraL"'  In  order  to  give  rise 
to  a  cause  of  action  there  must  be  a  violation  of 
some  positive  legal  right,""  a  right  such  as  the  law 
recognizes  as  a  Proper  subject  for  judicial  enforce- 
ment or  redress.*"  Violations  of  merely  moral  duties 
or  obligations  are  not  actionable."    There  is  no 


ledy,  78  N.  Y.  810,  84  AmR  536.  (2) 
A  statutory  provision  requiring  the 
guarding  of  any  uninclosed  holstway, 
elevator  shaft,  or  wellhole  in  a  build- 
ing, is  Intended  for  the  protection  of 
all  persons  who  at  any  time  are 
lawfully,  and  in  the  regular  course 
of  their  business,  within  such  build- 
ing, and  therefore  gives  a  right  of 
action  to  any  such  person  who  is 
injured  by  reason  of  a  breach  of 
such  duty.  Parlter  v.  Barnard,  135 
Mass.  116,  46  AmR  450;  Racine  v. 
Morris.  201  N.  Y.  240.  94  NE  864  [aft 
136  App.  Dlv.  467,  121  NTS  146]; 
McRlckard  v.  Flint,  114  N.  T.  222, 
21  NB  153.  {3)  A  statute  prohibiting 
the  employment  of  Infants  under  a 
certain  age  In  certain  occupations 
gives  a  right  of  action  tto  an  Infant 
who  Is  so  employed  in  violation  of 
the  Btatute  iuid  la  injured  in  conse- 
quence of  such  employment.  Berdos 
T.  Tremont,  etc..  Mills,  209  Mass.  489. 
95  NE  876,  AnnCaal912B  797  and 
note;  Queen  v.  Dayton  Coal,  etc.,  Co., 
95  Tenn.  468,  32  SW  460,  49  AmSR 
935,  30  LRA  82. 

48.  See  Willy  v.  Mulledy.  78  N.  Y. 
310.  34  AmR  536.  And  see  OfHcers 
[29  Cyc  1441  et  seq]- 

"When  a  statute  imposes  a  duty 
upon  a  public  officer,  it  is  well  set- 
tled that  any  person  having  a  special 
interest  in  the  performance  thereof 
may  sue  for  a  breach  thereof  caus- 
ing him  damage."  Willy  v.  Mulledy, 
78  N.  Y.  310,  fl4.  34  AmR  636. 

47.  Winy  V.  Mulledy,  78  N.  Y. 
310,  34  AmR  536. 

48.  See  infra  9  49. 
4B.    See  infra  I  51. 

BO.  Wolf  V.  Smith,  149  Ala,  467, 
42  S  824,  9  LRANS  338'  and  note: 
Queen  v.  Dayton  Coal,  etc.,  Co.,  95 
Tenn.  45S,  32  SW  460,  49  AmSR  935, 
30  LRA  82;  Rosa  v.  Rugge-Price,  1 
Ex.  D.  269.    See  also  infra  |  95. 

51.  Pauley  v.  Steam  Gauge,  etc^ 
Co.,  131  N.  T.  90,  96,  29  NE  999,  15 
LRA  194  (where  the  court  said:  "But 
the  duty  so  imposed  is  both  created 
and  measured  by  the  statute.  It  is 
a  new  duty  having  no  other  origin 
and  no  other  measure,  and  cannot  be 
made  to  outrun  or  exceed  the  terms, 
of  the  act"). 

6B.  Lepard  V.  Michigan  Cent.  R. 
Co.,  166  Mich.  873,  180  NW  668,  40 
LRANS  1106  and  note;  Hortenstein 
v.  Virginia-Carolina  R.  Co.,  102  Va. 
914,  4f  SE  996. 

"It  Is  a  well-established  principle 
that  the  violation  of  a  statutory  duty 
is  the  foundation  of  aft  action  in  favor 
of  such  persona  only  as  belong  to 
the  class  Intended  by  the  legislature 
to  be  protected  by  such  statute." 
Lepard  v.  Michigan  Cent.  R.  Co.,  166 
Mich.  373,  383,  130  NW  668,  40 
LRANS  1105  and  note. 

63.  Berdos  v.  Tremont,  etc..  Mills, 
209  Mass.  489,  96  NE  876,  AnnCae 
lftl2B  797  and  note. 


to  prove  a  violation  of  a  statute  con- 
current with  his  Injury,  but  he  must 
go  further  and  show  that  a  condition 
to  which  the  statute  directly  relates 
has  a  casual  connection  with  his  in- 
jury." 9erdo8  v.  Tremont,  etc..  Mills, 
209  Mass.  489,  492,  96  NB  876, 
AnnCasl912B  797  and  note. 

[a]  OontribatoiT  BeyUgeiioe  is  a 
good  defense,  although  defendant's 
breach  of  duty  is  a  breach  of  a  duty 
imposed  by  statute.  McRicluird  v. 
Flint,  114  N.  Y.  222,  21  NE  168.  See 
Negligence  [29  Cyc  508]. 

64.  Davis  y.  State.  119  IncL  656. 
22  NE  9. 

as.  Western  Union  Tel.  Co.  v. 
Sclrcle,  103  Ind.  227,  2  NE  604. 

68.  Western  Union  Tel.  Co.  ,v. 
Scircle,  103  Ind.  227,  2  NE  604. 

67.   See  also  Torts  t88  Chro  418]. 

6&  Orr  V.  Home  Mut.  Ins.  Co., 
12  La.  Ann.  266.  68  AmD  770:  Mlnter 
v.  Swatn.  52  Miss.  174;  Fisher  v. 
Clark.  41  Barb.  (N.  Y.)  829;  Hutchins 
v.  Hutchins,  7  Hill  (N.  Y.)  104;  Ma- 
han  V.  Brown,  IS  Wend.  (N.  Y.)  261, 
28  AmD  461;  Hardlson  v.  Reel,  154 
N.  C.  273,  70  SE  463,  84  LRANS  1098; 
Day  V.  Brownrlgg,  10  Ch.  D.  294. 

"To  maintain  an  action  there  must 
be  a  legal  injury,  an  Invasion  of  some 
positive,  certain  legal  right."  Fisher 
V.  Clark,  41  Barb.  (N.  TT)  829,  331. 

69.  Orr  v.  Home  Mub  Ins.  Co., 
12  La.  Ann.  255,  68  AmD  770; 
Hutchins  V.  Hutchins,  7  Hill  (N.  Y.) 
104;  Hardlson  v.  Reel,  154  N.  C.  273, 
70  SE  463,  34  LRANS  1098^ 

"Courts  can  enforce  only  legal  6b- 
ligatlons  and  redress  injuries  to  legal 
rights.'.'  Orr  v.  Home  Mut  Ins.  Co., 
12  La.  Ann.  255,  68  AmD  770. 

[a]  "A  thing  not  muutepUUe  of 
bsuig  proved,  cannot  be  made  the 
basis  zor  a  recovery  in  a  lawsuit. 
That  would  be'  to  base  the  recovery 
upon  conjecture  alone,  which  is  never 
allowed."  Evans  v.  Cumberland  Tel., 
eta,  Co.,  136  Ky.  66,  69.  121  SW  959. 
135  AmSR  444. 

[b]  Splrltnal  obllntloBa.— Courts 
of  Justice  enforce  only  civil  obliga- 
tions and  will  not  attempt  to  coerce 
those  of  a  spiritual  character.  St 
Louis  Church  V.  Blanc,  8  Rob.  (La.) 
Bl;  St.  Francis  Roman  Catholic 
Church  V.  Martin,  4  Rob.  <La.)  62. 

eo.  Randall  v.  Haselton,  12  Allen 
(Mass.)  412:  Ohio,  etc..  R.  Co.  v. 
Kasson,  37  N..T.  218;  Hardlson  v. 
Reel,  1^4  IT.  C.  273,  27«,  70  SE  468, 
34  LRANS  1098  [clt  Cyc] ;  Payne  v. 
Western,  etc.,  R.  Co.,  13  Lea  (Tenn.> 
507,  49  AmR  666.  Bee  also  Torts  {K 
Cyc  418]. 

"Conduct,  though  Improper  and 
causing  a  loss  to  another,  does  not 
constitute  a  tort,  unless  a  legal,  as 
distinguished  from  a  moral,  right  Is 
violated."  Hardlson  v.  Reel,  164  N. 
C.  273,  276,  70  SE  463,  34  LRANS 
1098.  "There  Is  a  large  class  of  moral 
rlffhts  and  duties,  sometimes  called 


"It  Is  not  enough  A>r  a  plaiatiff  Imperfect    ri^ta^  and  obligatloni, 
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right  of  action  for  the  refusal  or  dinHmtinnance  of 
mere  favor^"^  or  the  breach  of  a  mere  jjatuitous 
promise,"  or  void  contract  nor  can  a  party  create 
a  cause  of  action  in  his  favor  by  voluntarily  con- 
ferring a  benefit  upon  another.*^  On  the  other 
band,  however,  the  violation  of  a  legal  right  igives 
a  cause  of  action,*"  whether  the  right  is  violated  by 
the  eommission  of  a  tort,^  or  by  the  breach  of 
contract;"  «nd  it  is  said  that  there  is  now  no  dis- 
tinction in  this  regard  between  the  civil  and  politi- 
cal rigfata  of  a  citizen.^  If  an.  act  constitutes  a 
violation  of  a  l^:al  right  it  is  not  material  that  it 
was  done  without  negligence."  The  mere. doing  of 


an  illegal  act  is  not  actionable  if  there  is  no  result- 
ing injury;^"  but  where  damage  results,  a  cause  o£ 
action  arises  either  from  the  doing  of  an  illegal  or 
wrongful  act,^^  or  the  doing  of  a  lawful  act  in  a 
negligent  or  improper  manner."  It  would  be 
impracticable  to  attempt  to  enumerate  the 
various  acts  or  omissions  which  will  give  rise 
to  a  cause  of  action,  many  of  which  .  are 
treated  under  particular  titles  in  this  work 
but  some  illustrations  are  given  in  the  fol- 
lowing  notes   of  particular  acts   or  omiBsiona 


which  have  been 
be,  actionable." 


held   to   he^*   or   not  to 


which  the  law  does  not  attempt  to 
enforce  or  protect."  Randall  v. 
Haxelton,  12  Allen  (Mass.)  412,  41&. 
"The  law  certainly  does  not  profe«s 
to  treat  as  a  legal  wrong  every  act 
which  may  be  disapproved  of  In 
point  of  morality."  Allen  v.  Flood, 
[1898]  A.  C.  1,  120,  17  ERC  28B  (per 
Lord  Herschell).  "There  are  it  is  true 
some  duties  or  Imperfect  obligation 
as  they  are  called,  the  breach  or  neg- 
lect of  which  will  not  subject  a  party 
to  an  action."  Haycraft  v.  Creasy. 
2  Sast  92,  104,  102  Reprint  SOS  (per 
Iiord  Kenyon,  C.  J.>.  _ 

[a]  most»tloaa#— (1)  'If  I  know 
that  one  in  whose  welfare  I  am  In- 
terested is  about  to  mairy  a  person 
of  Infamoua  character,  or  to  enter 
into  commercial  dealings  with  an  in- 
solvent. It  Is  my  duty  to  warn  him; 
but  no  action  lies  if  I  omit  it."  Hay- 
craft  V.  Creasy.  2  Bast  9S,  104,  102 
Reprint  303  (per  Lord  Kenyon.  C.  J.). 
(2)  "If  X  know  that  a  villain  Intends 
to  defraud  or  in  any  way  to  Injure 
my  neighbor,  it  Is,  doubtless,  my 
duty,  as  a  good  citizen,  and  as  a 
Christian  man,  to  put  him  on  his 
guard;  but  there  Is  no  rule  of  law 
which  renders  me  liable  for  his  loss, 
in  case  of  my  neglect  of  this  duty; 
It  Is  a  moral  duty  simply,  not  recog- 
nized by  law."  OJilo,  etc.,  R.  Co.  v. 
Kasson,  37  N.  T.  218,  224.  (3)  One 
who  makes  a  sealed  bid  for  a  contract 
cannot  maintain  an  action  for  dam- 
ages against  a  notary  who,  in  Justi- 
fying the  bond,  ascertains  the  amount 
of  the  bid,  and  makes  a  lower  bid 
and  obtains  the  contract.  Hardlson 
V.  Reel,  154  N.  C.  273,  70  SE  463,  34 
LRANS  1098.  „  „ 

61.  Randall  v.  Haaelton,  12  Allen 
( Mass. )  412;  Mahan  v.  Brown,  1 3 
Wend.  (N.  T.)  261,  28  AmD  4«L 

63.  Randall  v.  Hazelton,  12  Allen 
(Mass.)  412. 

"If  one  trusts  to  a  mere  gratuitous 
wromise  of  favor  from  another  and 
is  dlHWPOlnted,  the  law  will  not  pro- 
iect  him  from  the  consequence  of  his 
undue  confidence,  nor  encourage  care- 
lessness or  want  of  prudence  in  af- 
fairs." Randall  v.  Haselton,  12  Allen 
(MaBa.)_412,  415.  ^  „ 

68.   Wade  V.  Newbem,  77  N.  C. 
460.    See  also  Dwlght  v.  Brewster,  1 
Ficlc.  (Mass.)  60,  11  AmD  133. 
.   6^   Bdgewortta  Co.  v.  Wetherbee, 
e  Gray  (l&uia.)166.  ,  ^ 

66.  U.  8. — ^Webb  T.  Portland  Mfg. 
Co.,  29  F.  Cas.  No.  17.322,  S  Bumn. 
189. 

Conn. — Parker  v.  Griswold,  17 
Conn.  288,  42  AmD  739. 

Mich. — Grand  Rapids,  etc.,  R.  Co. 
V.  Helsel,  47  Mich.  393,  11  NW  212. 

Wis.— Koerber  v.  Patek,  123  Wis. 
453,  102  NW  40,  68  LRA  956. 

Eng. — Ashby  v.  White,  1  Bro.  P.  C. 
62.  1  Reprint  417,  2  Ld.  Raym.  938, 
92  Reprint  126.  1  Salk.  19,  91  Re- 
print 19,  1  ERC  521,  1  Smith  I^d. 
Cas.  264. 

See  also  infra  St  49-55,  64. 

"But  there  can  be  no  doubt  what- 
ever that  any  entirely  unauthorized 
interference  with  any  recognized 
right  whatever.  Is  a  good^  ground  of 
action."  Grand  Rapids,  etc.,  R.  Co. 
V.  HeiaeL  47  Mich.  393.  397,  11  NW 
211 

[a]    ni  Kontolwa  (1)  the  civil  code 


expressly  provides  that  "every  act 
whatever  of  man  that  causes  damage 
to  another,  obliges  him  through 
whose  fault  It  happened,  to  repair  it." 
U.  S.  V.  New  Orleans,  17  Fed.  483, 
487  [rev  on  other  grounds  131  U.  S. 
220,  9  set  755.  33  T..  ed.  110];  Cas- 
tlUe  V.  CafErey  Cent.  Refinery,  etc.. 
Co.,  48  La.  Ann.  322,  328,  19  8  332. 

(2)  This  provision  applies  to  munici- 
pal corporations  as  well  as  to  indi- 
viduals. U.  S.  V.  New  Orleans,  17 
Fed.  483  [rev  on  other  grounds  131 
U.  8.  220.  9  set  755,  33  L.  ed.  110]. 

(3)  The  provision  is  not,  however, 
to  be  taken  literally,  and  it  does  not 
apply  to  acts  which  do  not  constitute 
a  Violation  of  any  legal  right.  St. 
Louis  C^hurch  v.  Blanc,  8  Rpb.  (La.) 
51.  (4)  It  does  not  create  a  cause  of 
action  where  none  existed  at  common 
law  (Castllle  v.  Caffrey  Cent.  Re- 
finery, etc.,  Co.,  48  lA.  Ann.  322.  19 
S  332);  (S)  or  authorize  a  recovery 
for  damages  resulting  from  a  lawful 
act,  whicn  are  damnum  absque  in- 
juria (Donovan  v.  New  Orleans,  11 
La.  Ann.  711);  <6)  nor  does  It  prevent 
a  recovery  being  precluded  under  the 
application  of  the  fellow  servant  doc- 
trine (Hubgh  V.  New  Orleans,  etc., 
R.  Co.,  6  La.  Ann.  496,  54  AmD  565). 

66.  Larson  v.  Chase,  47  Minn.  307, 
50  NW  238.  28  AmSR  370,  14  LRA 
85;  Koerber  v.  Patek,  123  Wis.  453, 
102  NW  40.  68  LRA  956.  See  Torts 
[38  Cyc  408].  See  also  cases  aupra 
note  65.  and  Infra  fig  49-55,  64. 

67.  Kenyon  v.  Western  Union  Tel. 
Co.,  100  Cal.  454,  35  P  75;  Irwin  v. 
Askew,  74  Ga.  581;  O'Meallle  v.  Mo- 
reau,  116  La.  1020,  41  S  243;  Fulker- 
son  v.  Eads.  19  Mo.  A.  620. 

"There  cannot  be  a  breach  of  con- 
tract without  a  cause  of  action." 
O'Meallle  v.  Moreau,  118  La.  1020, 
1022,  41  8  243. 

68.  Brown  v.  Cole,  64  Misc.  278, 
104  NTS  109. 

69.  Lawson  v.  Price,  45  Md.  123; 
St.  Peter  v.  Denleon,  B8  N.  T.  416, 
17  AmR  258, 

70.  Ware-Kramer  Tobacco  Co.  v. 
American  Tobacco  Co.,  180  Fed.  160; 
Nichols  V.  Valentine,  36  Me.  322; 
Lambard  v.  Pike,  3S  Me.  141. 

"The  prinidple  on  which  one  per- 
son is  entitled  to  maintain  an  action 
on  the  case  against  another,  on  the 
account  of  the  commission  of  some 
illegal  or  wrongful  act.  Is,  that  he 
has  thereby  suffered  Injury.  The  ac- 
tion cannot  be  maintaJned  by  proof 
alone,  that  the  other  person  has  con- 
ducted Illegally  or  wrongfully.  He 
must  proceed  further  and  show,  that 
he  has  suffered  Inlury^ln  consequence 
of  such  conduct,"  Nichols  v.  Valen- 
tine. 36  Me.  322,  324;  Lambard  v. 
Pike,  33  Me.  141,  145. 

71.  Wright  V.  Chicago,  etc.,  R.  Co., 
7  III.  A.  438;  Conklln  v.  Thompson, 
29  Barb.  (N.  T.)  218;  Vandenburgh 
V.  Truax,  4  Den.  (N.  T.)  464,  47  AmD 
268. 

It  has  been  stated  "as  a  general 
rule,  that  where  a  party  Is  doing  an 
illegal  act,  he  Is  liable  to  other  per- 
sons injured  thereby,  regardless  of 
Intention  to  do  the  Injury,  or  care 
manifested  to  avoid  It."  Blszell  t. 
Booker^lS  Ark.  308,  SIS. 

[a]  na  aet  of  azpleaiiiff  txwaxMikf 
«»  in  public  BtreetB  la  wrongfal  and 


unlawful,  and  If  an  injury  to  persons 
or  property  results  therefrom  the 
wrongdoer  will  be  liable  therefor. 
Conklin  v.  Thompson,  29  Barb.  (N. 
T.r  218. 

72.  Wright  V.  Chicago,  etc.,  R.  Co- 
7  111.  A.  438;  Vandenburgh  v.  Truax,  4 
Den.  (N.  Y.)  464,  47  AmD  268. 

73.  See  cross  references  at  the  be- 
ginning of  this  title,  and  generally 
Torts  [38  Cyc  494  et  seq]  and  cross 
references  under  that  title. 

74.  See  cases  infra  this  note. 

[a]  lUvstxmtiona^(l)  One  who  la 
under  contract  with  a  town  to  keep 
a  certain  highvray  in  repair  may 
maintain  an  action  against  another 
who,  for  the  purpose  of  Injnrinr 
plaintiff,  deposits  stone,  earth,  and 
rubbish  upon  the  highway  and  ob- 
structs drains  so  as  to  cause  water 
to  run  over  and  injure  the  highway. 
McNary  v.  Chamberlain,  34  Conn.  384, 
91  AmD  732.  (2)  A  person  who  has 
an  agricultural  lien  on  certain  cotton 
may  maintain  an  action  for  damages 
against  another  who  with  knowledge 
of  the  lien  takes  the  cotton  and  places 
it  beyond  the  reach  of  a  warrant  to 
enforce  the  lien,  Michalson  v.  All, 
43  S.  C.  459.  21  SE  323,  49  AmSR 
867.  (3)  The  grantor  In  a  deed  which 
is  executed  for  a  particular  purpose 
and  delivered  to  a  third  person  to  be 
held  In  escrow  has  a  right  of  action 
against  the  latter  for  damages  re- ' 
suiting  from  the  wrongful  act  of 
such  person  in  placing  the  deed  on 
record.  Himes  v.  Keighbllngher.  14 
111.  469.  <4)  The  grantee  In  an  un- 
recorded deed  may  maintain  an  action 
against  one  who,  with  notice  o^  the 
conveyance,  obtains  another  deed 
from  the  grantor  and  then  conveys 
to  an  Innocent  purchaser  whose  deed 
la  duly  recorded.  Corbin  v.  Sullivan, 
47  Ind.  356.  (6)  The  payee  of  a  note 
secured  by  a  trust  deed  of  landa 
held  by  the  maker  under  an  unre- 
corded deed  may  maintain  an  action 
for  damages  against  the  maker  of 
the  grantor  who  with  knowledge  of 
the  transaction  makes  another  con- 
veyance -to  an  innocent  purchaser 
whose  deed  is  first  recorded.  An- 
drews V.  Blakeslee,  12  Iowa  577. 
(6)  Where  by  collusion  between  the 
cashier  and  a  director  of  a  bank  the 
latter  sells  his  stock  to  an  irresponsi- 
ble person  for  more  than  It  is  worth 
and  such  person  pledges  it  to  the 
bank  for  the  amount  or  the  purchase 
price  the  bank  may  maintain  an  ac- 
tion for  damages  against  the  parties 
participating  In  the  transaction  to 
recover  the  loss  sustained.  Illon  Bank 
V.  Carver,  31  Barb.  (N.  T.)  230. 

76.    See  cases  infra  this  note. 

[a]  XUnstnitloiia. — (1)  Inducing  a 
testator  to  revoke  a  will  Is  not  ac- 
tionable as  It  does  not  deprive  the 
beneficiary  of  any  right,  but  merely 
of  an  expected  gratuity.  Hutchtns 
V.  Hutchlns.  7  Hill  (N.  T.)  104.  (2) 
A  railroad  conductor  who  permits  a 
passenger  to  travel  on  his  train,  tak- 
ing with  him  stolen  goods  known  by 
the  conductor  to  have  been  stolen. 
Is  not  liable  therefor  to  the  owner 
of  the-  goods.  Randlette  v.  Judkins, 
77  Me.  114,  52  AmK  747.  (3)  Where 
an  employer  who,  merely  at  the  re- 
quest of  an  employee,  has  for  several 
months  paid  the  lattor'a  wages,  to  a 
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[i  49]   2.  Criminal  Acts^"— a.  In  a«neraL  The 

general  rule  now  is,  that  where  the  same  act  eon- 
stituteB  both  a  eriminal  ofiEense  and  a  civil  wrong 
the  injured  party  may  maintain  an  action  for  dam- 
ages against  the  wrongdoer/^  provided  he  has  sus- 
tained a  special  injury  peculiar  to  him  in  his  in- 
dividual capacity,  and  not  merely  as  a  member  of 
the  community;  and  an  extinction  of  the  criminal 
Uability  does  not  carry  with  it  an  extinction  of  the 
civil  liability,  unless  the  extinction  proceeds  from 
a  declaration  in  a  final  judgment  that  the  fact  from 
which  the  civil  liability  might  arise  did  not  exist.^" 
The  fact  that  an  act  which  is  already  actionable  is 
made  criminal  bv  statute  does  not  affect  the  private 
right  of  action  but  if  the  act  made  criminal  is 
not  actionable  independently  of  tbe  statute,  .the 


creditor  of  the  employee  refuses  to 
do  BO  any  longer,  and  pays  the  wages 
dlreatiy  to  the  employee,  the  latter 
Is  not  liable  in  tort  to  the  creditor 
for  receiving  the  same.  McOuire  v. 
Kiveland,  66  Vt.  62.  (4)  One  who 
contemplates  or  is  engaged  in  the 
doing  of  an  unauthof-lzed  and  un- 
lawful act  cannot  maintain  an  action 
against  another  who,  without  the 
commission  of  any  trespass,  prevents 
the  doing  or  continuance  of  the  act. 
Bangor,  etc..  R.  Co.  v.  Smith,  49  Me. 
9,  11  AmD  246;  Beekman  v.  Jones, 
42  App.  £>tv.  S28,  69  NY8  1S8.  ,(6) 
A  person  has  no  legal  right  to  the 
exclusive  use  of  a  name  adopted  for 
his  place  of  residence,  and  cannot 
maintain  an  action  against  a  neigh- 
bor who  adopts  the  same  name  for 
his  place.  Day  v.  Browntigg,  10  Ch. 
D.  294.  (6)  Where  two  persons  are 
drafted  into  the  mlUtair  eervice,  one 
as  principal  and  the  outer  as  alter- 
nate, the  latter  cannot  maintain  an 
action  against  the  former  for  desert- 
ing and  thereby  making  it  necessary 
for  the  latter  to  serve.  I>ennis  v. 
Larkln,  19  Iowa  4S4.  (7)  A  creditor 
who  has  pladed  a  note  In  the  hands 
of  an  officer  for  collection  has  no 
■cause  of  action  against  a  third  per- 
son who  by  persuasion  Induces  the 
officer  not  to  collect  and  the  debtor 
not  to  pay  the  debt.  Piatt  v.  Potts, 
36  N.  C.  455.  <8)  A  creditor  to  whom 
B  debtor  has  promised  to  pay  certain 
money  cannot  maintain  an  action 
against  another  creditor  for  receiv- 
ing the  same  money  in  payment  of 
his  own  debt,  notwithstanding  he 
does  so  with  knowledge  of  the 
promise.  Benford  v.  Banner,  40  Pa. 
5,  go  AmD  545.  (9)  A  drayman  who 
la  discharged  by  his  employer  be- 
cause defendant,  a  railroad  company. 
In  the  enforcement  of  a  reasonable 
and  proper  regulation  will  not  permit 
the  drayman  to  enter  its  warehouse 
to  check  off  freight  and  go  behind  Its 
counters  to  transact  business,  has  no 
cause  of  action  therefor  against  the 
railroad  company.  Donovan  v.  Texas, 
etc.,  R.  Co.,  64  Tex.  518.  (10)  The 
owner  of  a  ferry  cannot  maintain  an 
action  for  damages  against  a  person 
for  representing  that  a  rival  ferry 
Is  a  better  one  and  Inducing  persons 
to  .patronise  It.  Johnson  v.  Hltch- 
oocOe  Johns.  (N.  T.)  185.  (11)  The 
grantee  In  an  unrecorded  deed  can- 
not maintain  an  actlcm  against  the 
grantor  for  making  a  second  convey- 
ance to  one  who  Is  not  a  bona  fide 
purchaser  and  therefore  acquires  no 
title  to  the  property.  Marshall  v. 
Robert,  22  Minn.  49.  (12)  A  tenant 
of  premises  under  a  lease  for  a  year 
who  pays  for  the  use  of  water  there- 
for for  the  year  but  gives  up  the 
premises  during  the  term  cannot  re- 
cover from  a  subsequent  tenant  any 
part  of  the  amount  bo  paid  or  any 
compensation  for  the  use  of  the 
water.  Loyd  v.  Fox,  1  B.  D.  Smith 
(N.  T.)  101. 

7S.   OzosB  refersBoesi 
Abduction  see  Abduction. 
Assault  and  battery  see  Asaault  and 

Battery  [S  Cye  106<]. 


Im- 

see 
[19 


CoT»^lracr  see  Conspiracy   [8  Cyc 

False  imprisonment  see  False 

prisonment  [19  Cyc  S19]. 
Forcible    entry    and  detainer 

Forcible  Entry  and  Detainer 

Cyc  11233. 
Libel  and  slander  see  Libel  and  Slan- 
der [25  Cyc  226]. 
Perjury  and  subornation  of  perjury 

see  Torts  [38  Cyo  515]. 
Public  nuisance  see  Nuisances  [29 

Cyc  1208]. 
Rape  see  Rape  [33  Cyc  15211. 
Seduction    see    Seduction    [SS  Cyc 

12941. 

Willful  burning  of  another's  property 

see  Fires  [19  Cyc  980]. 
Wrongful  death  see  Death  [IS  Cyc 

310]. 

77.   aa.-^Bttdianan  v.  McClaln,  110 

Oa.  477,  36  SB  666. 

Ida.--8tate  T.  Wall.  18  Ida.  SCO, 
109  P  724.  V 

Ind. — Anderson  v.  Bvanavllle  Brew- 
ing Assoc.,  49  Ind.  A.  403,  97  NB  446. 

Ky. — Blasslngame  v.  Glaves,  6  B. 
Mon.  88;  Chiles  v.  Drake,  2  Mete. 
146,  74  AmD  406:  Williams  v.  Hed- 
rlck,  Ky.  Dec.  176. 

Md.— Downs  V.  Baltimore,  111  Md. 
674,   76  A  861. 

Mass. — Boston,  etc.,  R.  Corp.  v. 
Dana,  1  Gray  83;  Boerdman  v.  Gore, 
15  Mass.  331. 

Mo. — Gray  v.  McDonald,  104  Mo. 
SOS,  16  SW  398;  Nash  v.  Primm,  1 
Mo.  178. 

Pa. — Hutchinson  v.  Merchants', 
etc.,  Bank,  41  Pa.  42,  80  AmD  696; 
Woodrlng  v.  Forks  Tp»  28  Pa.  365, 
70  AmD  184;  Foater  v.  Com.,  8  Watts 

&  S.  77. 

Philippine. — V.  8.  v.  Baggay,  20 
Philippine  142;  U.  8.  v.  Bernardo,  19 
Philippine  265. 

Porto  Rico. — Dlax  v.  San  Juan 
Light,  etc.,  Co.,  17  Porto  Rico  64. 

S.  C— Harrison  v.  Berkley,  32  8.  C. 
L.  626,  47  AmD  678;  Cannon  v.  Bur- 
ris.  19  8.  C.  L.  S7S:  State  v.  Charles- 
ton Dlst.,  8  S.  C  L.  146. 

Tenn. — Ballew  v.  Alexander,  6 
Humphr.  433. 

Va. — Allison  v.  Farmers*  Bank,  6 
Hand.  (27  Va.)  204. 

W.  Va.— Hedges  v.  Price,  2  W.  Va, 
192,  94  AmD  607. 

Eng.— Ex  p.  Ball,  10  Ch.  D.  6G7; 
Midland  Ins.  Co.  v.  Smith,  6  Q.  B. 
D.  561. 

"It  is  written  on  the  hornbook  of 
the  law,  that  the  public  and  a  party 

Sarticularly  aggrieved,  may  each 
ave  a  distinct  but  concurrent  reme- 
dy for  an  act  which  happens  to  be 
both  a  public  and  a  private  wrong. 
Thus  a  peraon  beaten  may  prosecute 
an  action  for  the  battery,  while  the 
Commonwealth  prosecutes  an  indict- 
ment for  the  breach  of  the  peace;  or 
a  nuisance  may  be  visited  by  Indict- 
ment as  a  public  wrong,  while  it  is 
visited  by  action  as  a  private  injury; 
and.  for  reasons  eaually  good,  a  li- 
beller may  be  punished  as  a  diaturber 
of  the  peace,  while  he  Is  made  to 
respond  In  wmages  by  the  person 
UbeUed.  aa  a  defamer  of  bla  charao- 


criminal  statute  ordinarily  gives  no  private  r^ht  of 
action  therefor."^  If,  however,  the  statute  imposes 
a  duty  in  favor  of  particular  individuals,  for  & 
breach  of  which  a  civil  action  will  lie,"^  the  fact 
that  the  breach  of  duty  is  made  a  crime  does  not 
preclude  a  person  in  whose  favor  such  duty  exists 
from  maintaining  an  action  for  an  injury  caused 
by  .a  breach  thereof.**  In  any  case,  in  order  to 
maintain  a  civil  action  for  a  criminal  act,  plaintifE 
mast  have  been  damaged,^  and  such  damage  must 
have  been  the  direct  and  {ffozimate  result  of  de- 
fendant's wrongful  act." 

50]  b.  Merger  or. Suspension.  At  common  law- 
it  seems  at  one  time  to  have  been  considered  that 
in  the  fease  of  felonies  the  private  wrong  and  injury 
were  entirely  merged  in  the  public  wrong,  so  that 

ter."  Poster  v.  Com.,  8  Watia  &  8. 
(Pa.)  77,  79. 

[a]  BlCeot  of  partlovlar  statutes. 

— A  statutory  provision  .that  a  person 
convicted  of  larceny  shall  restore  to 
the  owner  the  money,  goods,  or  other 
thing  taken,  or  the  value  thereof, 
merely  makes  such  restoration  a  part 
of  the  Judgment  In  the  criminal  pros- 
ecution and  not  a  part  of  the  punish- 
ment, and  does  not  affect  the  right  of 
the  owner  to  maintain  a  civil  action 
for  the  recovery  of  what  has  been 
taketi  or  Its  value.  Downs  v.  Balti- 
more^ 111  Md.  <T4.  76  A  881,  41 
LRANS  266  and  note,  19  AnnCas  «44 
and  note. 

[b]  3Eb  the  VUUpplaeai  Pen.  Code 
art  17  expressly  provides:  "E^very 
person  criminally  liable  for  a  crime 
or  misdemeanor  Is  also  civilly  liable." 
U.  a.  T.  Baggay,  20  Philippine  142, 
146;  U.  8.  T.  duy-sayco,  IS  PhUtp- 
pine  292. 

7a  Smith  v.  Lockwobd,  IS  Barb. 
(N.  T.)  209;  Harrison  v.  Berkley,  32 
S.  C.  L.  52fi,  47  AmD  578. 

79.  Oro  v.  PajariUo,  23  Philippine 
484. 

[a]  A  parSos  for  the  public  of- 
fense does  not  defeat,  or  in  any  way 
affect,  the  jirlvate  right  of  action  for 
the  injury  sustained  by  the  wrongful 
act.  Hedges  v.  Price,  2  W.  Va.  192, 
94  AmD  607. 

[b]  Bffeet  of  amaesty  proeiama- 
tlnn  I  Th n  extinction  of  the  criminal 
liability  by  an  amnesty  proclamation 
of  the  president  does  not  extinguish 
the  clvU  liability.  Oro  v.  Pajarino. 
23  Philippine  484:  U.  8.  v.  Madlang- 


bayan,  2  Philippine  426. 

do.  state  V.  Wall,  18  Ida.  300,  109 
P  724;  Knox  v.  Hunolt,  110  Mo.  67, 
19  SW  628. 

"Where  a  thing  that  Is  an  Injury 
to  a  particular  iMrson  Is  prohibited 
by  Act  of  Parliament,  the  party  may 
have  his  action,  but  yet  'tis  Indictable 
also."  Rex  v.  Hummlngs,  Comb.  374, 
90  Reprint  536. 

81.  Ward  V.  Severance,  7  Cal.  126; 
Malrs  V.  Baltimore,  etc.,  R.  Co.,  73 
App.  Dlv.  265,  76  NTS  888  [alT  176 
nTt.  409,  67  NE  901]. 

[a]  Bamedy  for  ^^am^  to  procmxe . 
Uoease. — Under  a  statute  tnaking  It 
a  misdemeanor  tO  keep  a  gaming 
house  without  procuring  a  license, 
the  only  remedy  is  by  Indictment,'  and 
no  action  can  be  maintained  to  re- 
cover the  amount  of  the  license  fee 
for  such  a  privilege.  «o.  Raynes, 
3  Cal.  366:  Peo.  T,  Craycroft,  8  Cal. 
243,  56  AmD  331. 

82.  See  supra  i  47. 

83.  Marino  v.  Lehmaler,  178  N.  T. 
530,  66  NE  572.  61  LRA  811  [aff  6S 
App.  Dlv.  43,  70  NTS  790];  Queen  v. 
Dayton  Coal,  etc,  Co.,  96  Tenn.  458, 
32  SW  460,  49  AmSR  935,  30  LRA  82. 

84.  See  Ware-Kramer  Tobacco  Co. 
V.  American  Tobacco  Co.,  180  Fed- 
160. 

85.  Hairs  v.  Baltimore,  etc.,  R. 
Co.,  176  N.  Y.  409,  67  NE  901  [alt  7» 
App.  Dlv.  266,  76  NTS  838].  See  also 
Ware-Kramer  Tobacco  Co.  v.  Ameri- 
can TObaeco  Co..  180  Fed.  110. 
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no  eivil  cause  ot  action  therefor  could  ariae.^  Ijater 
the  true  role  was  held  to  be  that  the  private  injury 
-was  not  merged,  but  the  right  of  action  merely  sus- 
pended;" but  ^t  upon  grounds  of  public  poUfi^,*' 
the  civil  action  could  not  be  maintained  until  pub- 
lic jjustiee  had  been  vindieated  ^  a  oriminal  prose- 
cution against  the  vrongdoer."*  The  suspension 
lasted,  Itowever,  only  until  the  oriminal  inroseentiion 
could  be  had,"*  and  the  action  might  then  be  main- 
tained whether  the  prosecution  resisted  in  a  con- 
viction or  acquittal."  StiU  later  decisions,  while 
rec(^nising  a  duty  on  the  part  of  the  injured  party 
to  prosecute  the  offender  before  bringing  a  civil 
action,'^  have  held  that  this  is  not  strict^' a  con- 
dition precedent,"*  and  have  expressed  considerable 


88.  Dawkes  v.  CoveneiKh,  Style 
346,  82  Reprint  T«6;  Markham  v. 
Cobb.  W.  Jonea  147,  82  Reprtnt  7B; 
HIsKins  V.  Butcher,  Yelv.  89,  80  Re- 
print 61 ;  1  HalSbury  L.  Rng.  28 
mr  S8.  See  alao'  Cox  v.  Paxton,  17 
Tea.  Jr.  32».  S4  Reprint  127. 

Cal  Oxwa  of  rtOm. — The  opinion 
that  the  ofvU  remedy  waa  merged  In 
the  felony  acema  to  have  originated 
In.  th«  dicta  of  certain  Jtidgea  In  aome 
very  early  Ensltah  cases.  Wella  v. 
Abrahf^a,  L.  R.  7  Q.  B.  644,  661  [dt 
Dawkes  v.  Covenelgh,  Style  346^  S2 
Reprint  765;  Markham  v.  Cobb,  W. 
Jones  147,  88  Reprtnt  79:  HlKglna  v. 
Butcher,  Telv.  89,  80  Reprint  61] 
<wh«re  It  Is  said,  per  Blackburn,  J., 
that  a  c)ictuni  of  Tanfield,  J.,  In  Hlg- 
gins  V.  Butcher,  supra,  "Is  the  llrat 
authority  I  can  find  for  the  notion 
that  the  civil  remedy  was  merged  In 
the  felony").  To  same  effect  Midland 
Ins.  Co.  V.  Smith,  6  6.  B.  D.  561. 

[b]  Beaaon  of  role. — It  has  been 
suggested  that  the  reason  of  the  rule 
of  merger  was  that  at  common  law  a 
felony  was  punished  by  the  death 
of  the  criminal  and  the  forfeiture  of 
all  of  his  property,  and  that  an  action 
against  a  defendant  whose  body  could 
not  be  taken  in  execution  and  whose 

Property  belonged  to  the  king  would 
e  a  useless  and  fruitless  remedy. 
Boston,  etc.,  R.  Corp.  v.  Dana,  1  Gray 
(Mass.)  83. 

87.  Dudley,  etc.,  Banking  Co.  -n 
Spittle,  i  Johns.  &  H.  14,  70  Reprint 
«42;  Ex  p.  BlUott,  3  Mont.  &  A.  110; 
Walsh  V.  Nattraas,  19  U.  C.  C.  P.  453. 
See  also  Plscatauoua  Bank  V.  Turn- 
ley.  1  Miles  (Pa.)  312. 

88.  Ehc  p.  BlUott,  3  Mont.  &  A.  110; 
Wick  ham  v.  Qatrill,  2  Smale  &  O. 
3SS,  6B  Reprint  433;  Walsh  v.  Nat- 
ttass.  19  UTC.  C.  P.  453.  ^ 

[a]  »— oa  of  nOe^d)  "The 
reason  of  the  rule  la  that  persons  who 
have  been  defrauded  by  felonious  acts 
should  do  their  duty  to  the  public 
by  prosecuting  for  the  felony  before 
they  seek  redreaa  for  the  private 
injury  to  themaelves  in  a  civil  Court." 
Wlckham  V.  Oatrlll,  2  Smale  &  O.  363, 
359,  65  Reprint  433.  <2)  "The  prin- 
ciple upon  which  this  rule  is  founded 
seems  to  be  that  the  interest  of  the 
public  requires  that  the  law  shall  be 
vindicated  before  the  individual  who 
Is  wronged  shall  be  permitted  to  have 
recourse  to  a  civil  remedy."  Appleby 
V.  Franklin,  17  Q.  B.  D.  93,  94  (per 
Huddleston,  B.).  <3)  "The  object  of 
this  rule  Is  to  prevent  attempts  to 
compromise  a  felony  by  compensating 
the  person  injured  on  the  terms  of 
allowing  the  criminal  to  escape  pros- 
ecution." Dudley,  etc,  Banking  Co. 
v.  Spittle.  1  Johns.  &  H.  14,  1«,  70 
Reprint  642.  (4)  One  reason  assigned 
for  this  rule  is  that  In  England  the 
injured  party  was  relied  upon  to  take 
the  place  oi  public  prosecutor,  and 
hlB  interest  in  the  accomplishment 
of  public  Justice  was  kept  alive  by 
poatponing  the  redress  of  his  private 
Injury.  wUllama  v.  Dickenson,  28 
Fla.  SO,  9  a  847;  Boston,  etc,  B.  Corp. 
V.  Dwia,  1  Oray  (Maas.)  S3.  (6) 
Another  reaaon  which  has  been  aa- 
xlgped  la  that  In  caaea  of  felony  tbere 


was  a  forfeiture  to  the  crown  of  a 
felon's  property,  and  that  4  private 
Individual  should  not  be  permitted  to 
acquire  priority  over  the  crown  in 
the  satisfaction  of  his  demands' 
against  such  property.  Wllllama  v. 
Dickenson,  28  Fla.  90,  9  8  847;  Boa- 
ton,  eta,  R.  Corp.  v.  Dana,  1  Gray 
(Maaa.)  88;  NeweU  v.  Cowan,  80 
Mira.  498. 

•8.  Chowae  v.  Baylls.  SI  Beav. 
8B1.  64  Reprint  1174;  Wellook  v.  Con- 
Btantlne,  8  H.  &  C.  146:  Bx  p.  SlUott, 
8  Mont.  &  A.  110;  Appleby  v.  Frank- 
lin. 17  Q.  B.  D.  93;  Pease  v.  McAIoon, 
3  N.  B.  Ill;  Taylor  v.  McCullough,  8 
Ont.  309;  Walsh  v.  Nattrase,  19  U.  C. 
C.  P.  453;  Livingstone  v.  Maasey,  23 
U.  C.  Q.  B.  156;  Brown  v.  Dalby,  T 
U.  C.  Q.  R  160;  1  Halsbury  L.  Bng.  27 
par  38. 

ral  la  India  this  rule  of  the  Eng- 
lish law  does  not  obtain.  Kawder  v. 
Mera,  4  Mad.  410,  1  Indian  Dec.  N.  S. 
1121.  ^ 

[b]  Allagatloas  of  oonplalnt. — (1) 
Where  the  civil  remedy  is  suspended 
until  the  criminal  prosecution  Is  had, 
the  complaint  In  the  civil  action  must 
allege  the  fact  of  such  prosecution 
(Morton  v.  Bradley,  27  Ala.  640;  Mld- 
dleton  V.  Holmes,  8  Port.  (Ala.)  424); 
(3)  but  It  is  BUfflclent  to  allege  the 
fact  without  setting  out  with  particu- 
larity everything  that  was  done  (Nel- 
son V.  Bondurant,  26  Ala  341). 

[c]  BffeoS  of  oontraot^ — ^Even  un- 
der the  rule  auspendlng  the  private 
right  of  action  for  the  Injury  aua- 
talned  It  haa  been  held  that  If  the 
wrongdoer  expreaaly  agrees  to  pay 
a  certain  sum  In  settlement  of  plain- 
ttira  claim,  an  action  In  contract  may 
be  brought  on  this  agreement,  al- 
though there  baa  been  no  criminal 
prosecution  of  defendant.  Dodson  v. 
McCauley,  62  Qa.  180. 

[d]  Bireot  of  partlcnlar  atatntaa. 
— (1)  A  provision  in  a  statute  giving 
a  right  of  action  for  wrongful  death, 
that  the  action  may  be  brought  "at 
any  time  within  one  year"  from  the 
death  of  the  injured  person,  pre- 
cludes an  application  of  the  doctrine 
of  a  suspension  of  ttfe  civil  remedy 
In  an  action  of  this  character.  Lank- 
ford  V.  Barrett,  29  Ala  700.  (2)  The 
Canadian  Temperance  Act  of  1864  haa 
been  construed  as  giving  a  civil  right 
of  action,  notwithstanding  a  felony 
may  have  been  committed  for  which 
no  prosecution  has  been  brought. 
McCurdy  v.  Swift,  17  U.  C.  C.  P.  126. 

90.  Grafton  Bank  v.  Flanders,  4 
N.  H.  239;  Dudley,  etc..  Banking  Co. 
V.  Spittle.  1  Johns,  ft  H.  14,  76  Re- 
print 642. 

91.  Grafton  Bank  v.  lEHanders.  4 
N.  H.  239;  Crosby  v.  Leng,  12  East 
409,  104  Reprint  160,  1  ER<f  559;  Dud- 
ley, etc..  Banking  Co.  v.  Spittle,  1 
Johns,  ft  H.  14,  70  Reprtnt  642;  Mkc- 
donald  v.  Ketchum,  7  U.  C.  C.  P. 
484. 

[a]  AoqnSttal  liy  oollnalon. — If  the 
felon  is  acquitted  through  colluaion 
on  the  part  of  the  Injured  party,  the 
latter  cannot  maintain  a  civil  action 
for  the  injury.  Morgan  v.  Rhodes.  1 
Stew.  (Ala.)  70. 

M.   Wells  V.  Abrahams,  L.  R.  7 


doubt  as  to  how  this  duty  is  to  be  enforced  for 
it  has  been  held  that  a  complaint  is  not  demurrable 
because  it  ahows  the  c<unmission  of  a  criminal  of- 
fens^**  that  defendant  cannot  plead  his  own  wrong 
in  bar  of  the  action,"*  and  that  the  &ct  that  there 
has  been  no  eriminal  prosecution  does  not  make  it 
the  duty  of  the  court  to  order  a  nonsuit"  or  to 
direct  a  Twdiet  for  defendant."  It  thus  appears 
that  even  in  England  the  rule  is  not  now,  of  much 
practical  imp<n1;ance,'' '  althot^h  it  is  said  that  it 
should  not  be  ttitirely  ignored,^  and  that  the  court 
may,  if  it  appears  proper  to  do  so,  stay  the  civil  ac- 
tion until  a  criuiinal  prosecution  can  be  had.'  In 
this  country  the  dedsions  seem  to  have  been  uni- 
formly against  the  doctrine  of  merger,'  and  while 

See  also  cases  infra  notes 


Q.  B.  554. 
93-98. 

98.  Midland  Ina  Co.  v.  Smith,  8 
Q.  B.  D.  561. 

"The  history  of  the  question  ahows 
that  it  has  at  different  times  and  by 
different  authorities  been  resolved  In 
three  distinct  ways.  Flrat,  It  haa  been 
ccaialdered  that  the  private  wrong 
and  Injury  haa  been  entirely  merged 
and  drowned  In  the  public  wrong,  and 
therefore  no  cause  of  action  ever 
arose  or  could  arise.  Secondly,  it 
was  thought  that,  although  there  was 
no  actual  merger,  it  was  a  condition 
precedent  to  the  accruing  of  the  cause 
of  action  that  the  public  right  should 
have  been  vindicated  by  the  prosecu- 
tion of  the  felon.  Thirdly,  it '  haa 
been  said  that  the  true  principle  of 
the  common  law  Is  that  there  la 
neither  .a  merger  of  the  civil  right 
nor  is  It  a  strict  condition  precedent 
to  such  right  that  there  shall  have 
been  a  prosecution  of  the  felon,  but 
that  there  Is  a  duty  ImpoAd  upon 
the  injured  person,  not  to  resort  to 
the  prosecution  of  nis  private  suit  to 
the  neglect  and  exclusfon  of  the  vin- 
dication of  the  public  law.  In  my 
opinion  this  last  view  la  the  correct 
one."  Midland  Ins.  Co.  v.  Smith,  6 
Q.  B.  D.  561,  668. 

94.  Wells  v.  Abrahams,  L.  R.  7 
Q.  B.  654:  Bx  p.  Ball,  10  Ch.  D.  667; 
Roope  V.  D'Avlgdor,  10  Q.  B.  D.  418; 
Midland  Ina.  Co.  v.  Smith,  6  Q.  B.  D. 
661. 

96.  Roope  V.  D'Avlgdor,  10  Q.  B. 
D.  412;  Midland  Ina.  Co.  v.  Smith,  0 
Q.  B.  D.  561. 

90.  Wella  V.  Abrahams,  L.  R.  7 
Q.  B.  554. 

97.  Wells  V.  Abrahams,  L.  R.  7 
Q.  B.  554  [disappr  Wellock  v.  Con- 
stant Ine,  2  H.  &  C.  146], 

98.  Wells  V.  Abrahama,  L.  R.  7 
Q.  R  554. 

99.  1  Halsbury  L.  Eng.  28  par  89. 
1.    1  Halsbury  L.  Eng.  28  par  S9. 

a.  Wells  V.  Abrahams,  L.  R.  7  Q. 
B.  554;  Taylor  V.  McCullough,  8  Ont. 
309;  1  Halabury  L.  Eng.  28  par 
39.  But  Bee  Ex  p.  Ball,  10  Ch.  D. 
067. 

Stay  of  prooeedlnga  see  infra  fi  423. 

3.  U.  S. — Ocean  Ins.  Co.  v.  Fields, 
18  F.  Cas.  No.  10,406,  2  Story  59. 

Ida.— State  v.  Wall,  18  Ida.  300, 
109  P  724. 

Ky. — Blasslngame  v.  Glaves,  6  B. 
Mon.  38;  Wllllama  v.  Hpdrick,  Ky.' 
Dec.  175. 

Me. — Boody  V.  KeatlnK  4  Me.  164. 
Mass. — Boston,    etc.,    R.    Corp.  V. 
Dana,  1  Gray  88;  Boardman  v.  Oore, 

15  Masa.  331. 

■  Mo. — Gray  v.  McDonald,  104  Mo. 
303,  16  SW  398;  Mann  v.  Trabue,  1 
Mo.  709;  Nash  v.  Prlmm,  1  Mo.  178. 

N.  J. — Patton  V.  Freeman,  1  N.  J. 
L.  134. 

N.  T.— Gordon  v.  Hostetter,  87  N. 
T.  99,  4  Transcr.  A.  375,  4  AbbPrNS 
263. 

N.  C— White  V.  Fort,  10  N.  C.  251. 

Pa — Keyser  v.  Rodxers,  50  Pa.  276; 
Hutchinson  v.  Wheeung  Merchants', 
etc.  Bank,  41  Pa.  42,  80  AmD  696. 

S.  C. — Cannon  v.  Burrls,  19  S.  C.  L. 
872;  Robinson  v.  Clulp,  8  S.  C  !«.  881. 
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[§50 


the  doetiine  of  enspenaion  of  the  eivil  remedy  has 
been  recognized  in  some  of  the  earlier  eases,*  in  most 
jurisdictions  it  has  either  never  been  recognized 
or  has  been  repndiated  by  the  conrts  or  by  stfctute." 
In  Rhode  Island,  however,  the  doctrine  of  suspension 
exists  in  a  somewhat  modified  form,  by  virtue  of 
statute.^ 

Limitations  and  exceptions-  to  rule.  As  the  rule  in 
regard  to  the  suspension  of  the  civil  remedy  is  based 
upon  public  policy,  it  will  not  be  extended  beyond 
what  public  policy  requires/  Thus,  it  is  held  that  the 
znle  applies  only  as  against  the  party  injured  by 
the  felonious  act,  and  whose  duty  it  is  to  prosecute 

Alexander, 


the  offender,"  and  then  only  when  his  claim  arises 
directly  out  of  the  felonious  act.'  It  does  not  apply 
to  one  who  has  sustained  merely  consequential  dam- 
ages nor  does  it  apply  as  between  the  party  in- 
jured and  a  defendant  other  than  the'principal 
felon,^^  as  where  the  action  is  brought  against 
one  other  than  the  thief  to  recover  stolen 
property.^'  So  also  the  rule  does  not  apply 
where  the  offender  has  been  brought  to  jus- 
tice by  some  other  person  similarly  injured 
where  a  prosecution  of  the  felon  has  been 
rendered  impossible,"  as  by  his  deatfa,^^  or 
escape  ixom.  the  jnxisdietion^^  or  in  cases  where 


Tenn. — Bellew  v. 
Humphr.  433. 

Tex. — Mitchell  v.  Mima,  8  Tex.  6. 

Va. — Allison  V.  Farmers  Bank,  6 
Rand.  (27  Va.)  204. 

[a]  As  lupUad  veoogultloii  was 
Klven  in  an  early  case,  where  It  was 
held  that  the  doctrine  did  not  apply- 
In  the  case  of  a  felony  which  was 
not  a  capital  one.  See  Ch-oss  v.  Guth- 
rey,  2  Root  (Conn.)  90.  1  AmD  61. 

[o]  natntoxy  provlatou*. — In  some 
Jurisdictions  there  are  express  statu- 
tory provisions  to  the  efFect  that  the 
private  Injury  is  not  merged  In  the 
public  wrong.  Bninson  v.  Martin,  17 
Ark.  270;  SUte  v.  Wall.  18  Ida.  »00. 
109  P  724;  Chiles  v.  Drake,  2  Mete. 
(Ky.>  148.  74  AmD  406:  Mairs  v.  Bal- 
timore, etc.,  K.  Co..  176  N.  Y.  409^7 
NE  901  [atf  71  App.  DW.  S6B.  76  NTS 
8S8];  Yan  Duxer  v.  Howe,-  81  N.  T. 
681;  Smith  v.  L.ockwood,  13  Barb. 
(N.  T.)  209;  Hoffman  v.  Carow.  22 
Weed.  (N.  T.)_28B. 

4.  Bell  Troy,  SS  Ala.  184;  Mor- 
ton V.  Bradley,  27  Ala.  640;  Martin  v. 
Martin,  26  Ala.  201;  Middleton  v. 
Holmes,  3  Port.  (Ala.)  424;  McOrew 
V.  Cato,  Minor  (Ala.)  8;  Neal  v. 
Farmer,  9  Oa.  565;.  Adams  v.  Barrett. 
5  Qa.  404:  Belknap  v.  MUllken.  23 
Me.  381;  Crowell  v.  Merrick,  19  Me. 
392;  Boody  v.  Keating:.  4  Me.  164: 
Foster  V.  Tucker,  3  Me.  468,  14  AmD 
243. 

[a]  In  Ovorfla  (1)  it  was  former- 
ly expressly  provided  by  code  S  2970, 
that  the  Injured  party  must  prose- 
cute the  offender  or  give  a  good  ex- 
cuse for  hia  failure  to  do  so.  Saw- 
tell  y.  Western,  etc..  R.  Co..  61  Ga. 
567;  Chick  v.  Southwestern  R.  Co.,  67 
Ga.  357.  (2)  But  this  provision  was 
in  effect  entirely  repealed  by  the 
amending  act  of  1879.  Western,  etc., 
R.  Co.  v.  Meigs,  74  Ga.  857. 

B.  Ark. — Brunson  v.  Martin,  17 
Ark.  270. 

Fla. — ^Williams  v.  Dickenson,  28 
Pla.  90,  9  S  847. 

Ga. — Powell  v.  Augusta,  etc.,  R. 
Co..  77  Ga.  192.  3  SB  767:  Western, 
etc.,  R.  Co.  v.  Meigs.  74  Ga.  857. 

Ind. — Robinson  v.  Skipworth,  23 
Ind.  811;  Lofton  v.  Vogles,  17  Ind. 
105. 

Iowa. — ^Barton  -v.  Faherty,  3  Greene 
S27,  64  AmD  608. 

Ky.— Chiles  v.  Drake,  2  Mete.  146, 
74  AmD  406. 

Me.— Nowlan  T.  Oriflin,  68  Me.  286, 
28  AmR  46;  Thayer  v.  Boyle.  SO  Me. 
,  476. 

Md. — Downs  V.  Baltimore,  111  Md. 
674,  7S  A  861,  41  LRANS  255  and 
note,  19  AnnCas  644  and  note. 

Mass. — Boston,  etc.,  R.  Co'rp.  v. 
Dana.  1  Gray  83. 

Miss. — Newell  v.  Cowan,  30  Miss. 
492 

N.  H. — Qulmby  v.  Blackey.  63  N.  H. 
77;  Hollls  V.  Davis.  66  N.  H.  74; 
Pettlngtll  V.  Rldeout,  ft  27.  H.  464,  6 
AmD  473. 

N.  J, — Leeman  v.  Public  Service  R. 
Co..  77  N.  J.  L.  420,  425.  72  A  8  [cit 
Cyc];  MoBlain  v.  Bdgar,  66  N.  J.  L. 
634.  48  A  600. 

N.  T.— Gordon  v.  Hostetter,  87  N. 
T.  99,  4  Transcr.  A.  376,  4  AbbPrNS 
S63;  Hoffman  v.  Carow,  22  Wend.  286. 

N.  C— White  V.  ForU  10  N.  G  261. 


Oh.— Howk  V.  Mlnnick.  19  Oh.  St: 
462,  2  AmR  413. 

Philippine. — Rakes  v.  Atlantic,  etc., 
Co.,  7  Philippine  359. 

Porto  Rico. — Landr6n  v.  Saldafia,  8 
Porto  Rico  418;  O'Kelly  v.  Urgal,  5 
Porto  Rico  Fed.  290.  See  also  Peo. 
V.  Laborde.  9  Porto  Rlcso-  403. 

Tex. — Gould  v.  Baker,  12  Tex.  Civ. 
A.  669,  36  SW  708. 

Va. — Allison  v.  Farmers'  Bank,  6 
Rand.  (27  Va.)  204. 

[a]  Tlio  reasoui  ordinarily  as- 
signed for  the  existenco-of  the  rule  in 
England  do  not  apply  in  this  coun- 
try, for  we  have  public  prosecutors 
whose  duty  it  is  to  prosecute  all  of- 
fenders anainst  the  state,  and  there 
is  no  forfeiture  of  the  felon's  p>ods. 
Williams  V.  Dickenson,  28  Fla.  90.  9 
S  847;  Ivofton  v.  Vogles.  17  Ind.  105; 
Boston,  etc.,  R.  Corp.  v.  Dana,  1  Gray 
(Mass.)  83. 

[b]  In  Q«Drprift  it  was  formerly 
provided  by  code  S  2970  that  where 
an  injury  amounted  to  a  felony  the 
person'  injured  must  simultaneously 
or  concurrently  or  previously  prose- 
cute for  the  same,  or  allege  a  good 
excuse  for  falling  to  do  so;  but  the 
act  of  Aug.  27,  1879.  purporting  to 
amend  this  section,  left  no  persons 
of  any  sort,  either  artificial  or  nat- 
ural, to  whom  the  section  could  ap- 
ply, so  that  the  effect  of  the  amending 
act  was  to  strike  it  out  entirely. 
Western,  etc,  R.  Co.  v.  Helgs,  74  Qa, 
857. 

[c1  In  Vew  Jersey,  although  It  is 
expressly  held  that  the  doctrine  of 
suspension,  as  it  existed  at  common 
law,  does  not  obtain,  it  is  said  to  be 
the  duty  of  the  Injured  party  to 
make  complaint  and  appear  before 
the  grand  jury  In  an  effort  to  secure 
an  indictment.  lieeman  v.  Public 
Service  R.  Co..  77  N.  J.  L.  420,  72  A 
8;  McBlain  v.  Edgar.  65  N.  J.  L.  684, 
48  A  600. 

[dl  In  Porto  Bloe,  (1)  under  the 
Spanish  law,  a  civil  action  for  an 
Injury  involving  a  crime  could  only 
be  prosecuted  in  conjunction  with, 
and  as  incidental  to,  the  criminal 
prosecution,  unless  the  right  to  bring 
such  action  thereafter  was  specifically 
reserved  at  the  time  of  the  criminal 
trial  (Espino  v.  Martinez.  3  Porto 
Rloo  Fed.  59):  (2)  but  this  provision 
of  the  Spanish  law  was  omitted  from 
the  Porto  Rlcan  civil  code  of  1902, 
and  the  civil  action  may  now  be 
brought  independently  of.  and  prior 
to.  the  criminal  prcwiecution  {O'Kelly 
V.  Urgal.  6  Porto  Rico  Fed.  290). 

e.  Williams  V.  Smith,  28  R.  T.  12R, 
66  A  63;  Crowley  v.  Burke,  20  R.  I. 
793,  38  A  895:  Royce  v.  Oakes.  20 
R.  t  252.  38  A  371;  Arnold  v.  Gaylord. 
16  R.  I.  573.  18  A  177;  Baker  v.  Slater 
Mill,  etc.,  Co.,  14  R.  I.  531. 

fa]  The  provision  of  the  statute 
(1)  IS  that,  except  as  otherwise  pro- 
vided by  the  act  and  In  cases  where 
the  action  may  now  be  maintained  at 
common  law.  an  aatlon  by  a  ^person 
Injured  by  a  criminal  offense  shall 
not  be  commenced  until  after  com- 
plaint has  been  made  to  some  proper 
magistrate  for  such  offense,  and  proc- 
ess issued  thereon  against  the  of- 
fender. Brady  v.  Messier,  27  R.  I.  878, 
65  A  511;  Baker  v.  Slater  Hill,  etc., 
Co.,  li^R.  I.  631.  (2)  The  complaint  in 


the  civil  action  must  allege  that  this 
requirement  of  the  statute  has  been 
complied  with.  Baker  v.  Slater  Mil), 
etc.,  Co.,  14  R.  I.  531.  (3)  The  statute 
does  not  apply  if  the  crime  was  com- 
mitted in  another  state.  Hazard  v. 
Hazard,  86  R.  I.  32,  67  A  1056. 

7.  Stone  v.  Marsh,  6  B.  A  C.  551. 
13  ECL.  252.  108  Reprint  654;  Ex  p. 
BoUand.  Mont.  &  M.  315,  897  (where 
the  court  said:  "But.  adopting  the 
rale  as  founded  upon  principles  of 
public  policy,  we  are  to  take  care 
that  it  is  not  extended  beyond  what 
public  policy  requires");  Wickham  v, 
GatrlU,  2  Smale  &  G.  868,  65  Reprint 
433. 

"The  rule  Is  founded  on  a  principle 
of  public  policy;  and  where  the  pub- 
lic policy  ceases  to  operate,  the  rule 
shall  cease  also."  Btone  v.  Marsh.  6 

B.  &  a  661,  664,  18  BCI.  262,  108 
Reprint  664^ 

[a]  mate  sevenl  InOlotDMBte 
have  been  pvefened  against  defend- 
ant, and  they  have  all  failed  for 
technical  reasons  which  would  applv 
to  any  other  indictment,  the  civil 
action  is  not  suspended.  Ex  p.  Jones, 
2  Mont.  &  A.  193. 

8.  Appleby  v.  Franklin,  17  Q.  B. 
D.  93;  Ex  p.  Ball,  10  Ch.  D.  667;  Os- 
bom  V.  Glllett,  L.  R.  8  Exch.  88. 

(a]  Trustee  In  bankreptoy.^ — The 
right  of  the  trustee  in  bankruptcy  of 
the  injured  party  to  maintain  an  ac- 
tion for  damages  caused  by  a  felony 
is  not  suspended,  since  the  trustee 
does  not  represent  the  injured  party, 
but  his  crealtdrs.  Ex  p.  Ball,  10  Ch. 
D.  667. 

9.  Ex  p.  Leslie,  20  Ch.  D.  131; 
Hayle  v.  Hayle.  3  U.  C.  Q.  B.  O.  S.  2S5. 

10.  Appleby  v.  Franklin.  17  Q.  B. 
D.  93. 

11.  Leeman  v.  Public  Service  R 
Co.,  77  N.  J.  L.  420.  72  A  8;  Stone  v. 
Marsh,  6  B.  &  C.  561,  13  ECL  252, 
108  Reprint  654;  Marsh  v.  Keating,  I 
Blng.  N.  Cas.  198,  27  ECL  604,  131 
Reprint  1094;  White  v.  Spettigue,  1 

C.  &  K.  673,  47  ECL  673  [dlsappr 
Gimson  v.  Woodfuil.  2  C.  &  P.  41,  12 
ECL  489]. 

la.  Beazley  v.  Mitchell.  9  Ala.  780: 
McBaln  v.  Smith.  13  Ga.  315;  Stone  v. 
Marsh,  6  B.  &  C.  551,  13  ECL  252, 
108  Reprint  554;  Lee  v.  Bayes,  IS  C. 

B.  599.  86  ECL  599,  139  Reprint  150^: 
White  V.  Spettigue,  1  C.  &  K.  678.  47 
ECL  678  [dlsappr  Gimson  v.  Wood- 
full,  2  C.  &  P  41,  12  ECL  439].  But 
see  Pease  v.  McAloon,  8  N.  B.  111. 

13.  Stone  .V.  Marsh,  6  B.  &  C.  551, 
13  ECL  252,  108  Reprint  654;  Chowne 
V.  Baylls,  31  Beav.  351.  54  Reprint 
1174;  Marsh  V.  Keating.  1  Bing.  N. 
Cas.  198.  27  ECL  604.  131- Reprint 
1094;  Ex  p.  Bolland.  Mont.  &  iL  315. 
See  also  Ex  p.  Ball,  10  Ch.  D.  667, 
673  (per  Baggallay,  L.  J.). 

[a]  It  is  Immaterial  by  whom  the 
felon  Is  prosecuted.  Chowne  v.  Bay- 
lls. 31  Beav.  351,  54  Reprint  1174. 

14.  Marsh  v.  Keating,  1   Blng.  N. 

C.  198,  27  ECL  604,  181  Reprint  1094; 
Wickham  v.  Gatrill,  2  Smale  &  G. 
353,  65  Reprint  433. 

16.  Wickham  v.  Oatrlll,  2  Smale  ft 
G.  353,  66  Reprint  438.  See  also  fix 
p.  Ball,  ID  Ch.  D.  667,  C7I  (per  Bag- 
gaily,  L.  J^. 

\<i.  See  Ex  p.  Ball,  10  Ol  D.  <6T, 
678  (per  BagqaHay,  U  J.|. 
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the  erime  vas  committed  in  another  jnrifldietion 
or  where  the  -fetate  is  plaintiff  in  the  eivil  action.^ 
The  rule  has  always  been  restricted  to  felonies  and 
does  not  apply  to  misdemeanors  and  minor  offenses.*' 
It  has  been  held  that  the  rule  applies  to  all  felonies,^ 
and  to  all  forms  of  civil  inveeedingSf^  whether  in 
contract  or  in  tort." 

[i  51]  3.  A«t8  in  VioUtton  of  Penal  Stotntea. 
There  is  some  conflict  of  authority  as  to  whether 
there  is  any  inivate  right  of  action  for  an  injuiy 
resulting  from  the  violation  of  a  penal  statute.^ 
It  has  been  stated  that  as  a  general  rule,  where  an 
act  is  enjoined  or  forbidden  hy  a  penal  statute,  a 
person  who  sustains  a  special  uijury  by  a  breach 
-of  the  duty  ao  imposed  mi^  maintain  an  action 
therefor/*  notwithstanding  defendant  may  Be  sub- 
ject to  a  fine  or  penal^,  but  this  is  not  always 
or  neeessarily  the  case.^  The  true  role  is  .  said  to 
be  that  the  question  should  be  determined  by  a 
construction  of  the  provisions  of  the  partieular 
statute,*^  and  according  to  whether  it  appears  that 
the  duty  imposed  is  merely  for  the  benefit  of  the 


public^  and  the  fine  or  penalty  a  means  of  enf  oroiog 
his  duty  and  punishing  a  breach  thereof,  or  whether 
the  duty  imposed  is  also  for  the  benefit  of  partieular 
individuals  or  classes  of  individuals.^  If  the  ease 
falls  within  the  first  class  the  public  retaedy  by  fine 
or  penalty  is  exclusive,^  but  if  the  case  falls  within 
the  second  class  a  private  action  may  be  main- 
tained;"" particularly  where  the  injured  party  is  not 
entitled,  or  not  exclusively  entitled,  to  the  penalty 
imposed."  Violations  of  municipal  ordinances  are 
ordinarily  held  to  fall  within  the  first  class,  and  not 
to  afford  a  jirivate.right  of  action."  ^  This  dLseussion 
of  course  assumes  that  the  act  which  is  made  the 
subject  of  the  penalty  is  not,  independently  of  the 
statute  or  ordinance,  an  actionable  wrong."  If  there 
ia  a  private  right  of  action  the  question  then  is 
merely  one  of  whether  the  reme^  is  an  action  for 
the  penalty  or  an  action  for  damages.** 

52]  4.  Illegal  or  Immoral  TransactionB.'" — 
a.  In  (HneraL  The  general  principles  are  well  set- 
tled that  the  law  will  not  .  permit  a  person  to  take 
advantage  of"  or  acquire  a  right  of  action  from  his 


If.  Ocean  Ina.  Co.  t.  Fields,  18  F. 
CsB.  No.  10,406.  2  Story  69;  McBaln 
T.  Smith,  13  Qa.  316 ;  Plecataudua 
Bank  v.  Turnley,  1  Miles  <Pa.)  312. 

1&  Keff.  V.  Relffensteln,  6  Ont.  Pr. 
175. 

19.  U.  S. — Manro  V.  Almeida,  10 
Wheat.  473,  6      ed.  369. 

Ala. — Phillips  V.  Kelly,  29  Ala.  628; 
Kennedy  v.  MacArthur,  5  Ala.  ISl; 
Reagh  v.  Spann,  8  Stew.  100. 

Ga. — Kewton  M,tg.  Co.  v.  "White,  63 
Ga.  697;  Shields  v.  Tonge,  15  Ga.  349. 
60  AmD  698. 

N.  J. — Leeman  v.  Public  Service  B. 
Co..  77  N.  J.  U  420,  72  A  8. 

"Biag. — The  Hercules.  ^  Doda.  353; 
Flssmston  v.  Hutchinson,  15  L.  T. 
Rep.  M.  S.  390;  1  Halsbury  L.  Bng. 
t»  par  39. 

[a]  rSjMOf. — At  the  common  law 

Jlracy  was  not  considered  to  be  a 
elony,  and  the  doctrine  of  the  mer- 
or  the  suspension  of  the  cause 
of  action  has  do  application  thereto. 
Manro  v.  Almeida,  10  Wheat  <U.  S.) 
473,  6.  L.  «d.  869;  The  BerouIeSf  2 
Xhods.  863.  _ 

flOk  Ex  p.  Elliott,  8  Hont.  &  A. 
110. 

[al         tim9  AbmiIo^b  daolaioiu 

the  application  of  the  rule  has  been 
limited  to  felonies  which  were  felo- 
nies at  common  law.  Williams  v. 
Pambro,  30  Ga.  282;  Daey  v.  Gay, 
16  Ga.  208;  Neal  V.  Farmer,  9  Ga. 
S56:  Adams  v.  Barrett,  5  Ga.  404. 

81.    Bx  p.  miiott,  3  Mont.  &  A.  110. 

[a]  Claim  In  bankrnptoy^The 
rule  has  been  held  to  appjy  to  a  pro- 
ceedin^r  to  establish  a  claim  In  bank- 
ruptcy as  well  as  to  an  ordinary 
action.  Kx  p.  Slliott,  8  Mont.  &  A 
110. 

93.    Ex  p.  Klllott,  8  Hont.  &  A.  110. 

23.  Harrod  V.  X^tham  Mercantile, 
eta,  Co.,  77  Kan.  466,  471,  9S  P  II 
[quot  Cyc]. 

[a]  This  eoaJUot  is  dne  apparent- 
ly to  a  failure  to  observe  certain  prln- 
cdsdes  and  distinctions  which  should 
vovem  this  question.  Harrod  v. 
Latham  Mercantile,  etc.,  Co..  77  Kan. 
466,  96  P  11.  See  also  Atkinson  v. 
Newcastle,  etc.,  Waterworks  Co.,  2 
Ex.  D.  441  [rev  I*  R.  6  Exch.  404], 

34.  Parker  v.  Barnard,  135  Mass. 
116,  46  AmR  450;  Couch  v.  Steel,  3 
G.  &  B.  402,  77  KCL,  402,  118  Reprint 
1193.  See  also  Aldrich  v.  Howard, 
7  R.  I.  199. 

"As  a  general  rule,  where  an  act 
Is  enjoined  or  forbidden  under  a  stat- 
utory penalty,  and  the  failure  to  do 
the  act  enjoined  or  the  doing  of  the 
act  forbidden  has  contributed  to  an 
injury,  the  party  thus  In  default  is 
liable  therefor  to  the  party  injured, 
notwithatandlng  he  may  also  be  sub- 
ject to  a  penalty."   Parker  t.  Bar- 


nard. 186  Mass.  116,  120,  46  AmR 
450. 

as.  Parker  v.  Barnard,  186  Mass. 
116,  46  AmR  460. 

30.  Ftynn  v.  Canton  -Co.,  40  Md. 
312,  1?  AmR  608;  Atkinson  v.  New- 
castle, etc..  Waterworks  Co.,  2  Ex.  D. 
441  [rev  L.  R.  6  Bxch.  404].  See  dlso 
cases  Infra  notes  27-30. 

87.  Flynn  v.  Canton  Co.,  40  Md. 
812,  17  AmR  603;  Berdos  v.  Tremont, 
etc..  Mills,  209  Mass.  489,  95  SB  876, 
AnnCa8l912B  797;  Grant  v.  Slater 
Mill,  etc,  Co.,  14  R.  I.  380;  Groves 
v.  WImborne,  [1898]  2  Q.  B.  402; 
Atkinson  v.  Newcastle,  etc.,  Water- 
works Co.,  2  Ex.  D.  441  [rev  L.  R.  6 
Exch.  404], 

38.  Kan, — Harrod  v.  Latham  Mer- 
cantile, etc..  Co^  77  Kan.  466,  471,  95 
P  11  [quot  CycJ. 

Md. — Flynn  v.  Canton  Co.,  40  Md. 
312,  17  AmR  603. 

Mass. — Berdos  v.  Tremont,  etc.. 
Mills,  209  Mass.  489.  96  NE  876. 

Mich. — Taylor  Lake  Shor^  etc., 
R.  Co.,  46  Mich.  74,  7  NW  738,  40 
AmR  467. 

R.  I. — Grant  v.  Slater  Mill,  etc., 
Co.,  14  R.  X.  880;  Heeney  v.  Sprague. 
11  R.  I.  456,  23  AmR  602,  12  AmLRev 
189. 

fing. — Groves  v.  Wlmbome,  [1898] 
2  Q.  B.  402;  Atkinson  v.  Newcastle 
etc..  Waterworks  Co.,  2  Ex.  D.  441 
[rev  L.  R.  6.  "Exch.  404}. 

"This  distinction  has  not  always 
been  kept  In  view,  and  is  sometimes 
shadowy,  but  in  a  general  way  It 
may  serve  to  explain  the  divergence 
in  the  decisions."  Harrod  v.  Latham, 
77  Kan.  466.  471.  95  P  11. 

89.  Md. — Flynn  v.  Canton  Co.,  40 
Md.  812,  17  AmR  603. 

Mich. — Taylor  v.  Lake  Shore,  etc., 
R.  Co.,  46  Mich.  74,  7  NW  728,  40 

Oh. — Vandyke  v.  Cincinnati,  1  Dlsn. 
532,  12  Oh.  Dec.  (Reprint)  778. 

R.  I, — Grant  v.  Slater  Mill,  etc., 
Co.,  14- R.  1.  380;  Heeney  v.  Sprague, 
11  R.  I.  456,  23  AmR  502,  12  AmLRev 
189 

Eng.—Gorrla  v.  Scott.  L.  R.  9  Exch, 
125 :  Atkinson  v.  Newcastle,  etc.. 
Waterworks  Co.,  2  Ex.  D.  441  inv  L. 
R.  6  Exch.  404].  , 

30.  Kan. — Harrod  v.  Latham.  77 
Kan.  466.  96  P  11. 

Mass. — Berdoa  v.  Tremont,  etc.,  Co., 
209  Mass.  489,  96  NE  876. 

Oh.— New  Tork,  etc.,  R.  Co.  V.  Lamb- 
right,  6  Oh.  Cir.  Ct  488. 

Pa. — Stehle  v.  Jaeger  Automatic 
Mach.  Co..  220  Pa.  617,  69  A  1116,  14 
AnnCas  122. 

R.  I.— AldHoh  V.  Howard,  7  R.  I.  199. 

Eng. — Groves  v.  Wlmbome.  [1898]  2 
Ct.  B.  402 ;  Couch  v.  Steel,  3  E.  A  B. 
402.  77  ECL.  402,  118  Reprint  1193. 

"When  the  protection  is  for  the  ben- 


efit of  a  class,  or  individuals  of  a 
class,  it  is  held  that  an  individual  right 
of  action  accrues  to  tlie  party  In- 
jured." Harrod  v.  Latham,  77  Kan. 
466,  471.  95  P  11. 

31.  Aldrich  v.  Howard,  7  R.  I.  199 ; 
Couch  v.  Steel,  3  EJ  &  B.  402,  77  ECL 
402,  118  Reprint  1193. 

33.  Flynn  v,  Canton  Co.,  40  Md.  312, 
17  AmR  603  ;  Taylor  v.  Lake  Shore, 
etc..  R  Co..  46  Mich.  74.  7  NW  728, 
40  AmR  457  ;  Vandyke  v.  Cincinnati,  1 
Dlsn.  632,  12  Oh.  Dec.  (Reprint)  778;' 
Heeney  v.  Sprague,  11  R.  I.  466,  2S 
AmR  602,  12  AmLRev  189. 

[a]  A  Oistlnotioa  has  been  made 
between  statutes  and  ordinances  in  re- 
gard to  their  construction  on  this  ques- 
tion. Heeney  v.  Sprague,  11  R.  I.  466, 
23  AmR  602,  12  AmLRev  189. 

33.  Heeney  v.  Sprague,  11  R.  L  4S6, 
23  AmR  602,  12  AmLRev  189. 

/  "There  are  many  things  forbidden 
Aty  ordinance  which  are  nuisances  or 
torts,  and  actionable  as  such  at  com- 
mon law.  The  question  does  not  relate 
to  them."  Heeney  v.  Sprague,  11  R.  L 
466,  461,  28  AmR  602,  12  AmLRev  189. 

34.  See  Infra  1 100. 
88.   Oroaa  Mfanaoss) 

Contribution  between  Joint  wrongdoers 
see  Contritnitlon  [9  Cyc  804]. 

Gambling  transactions  see  Gaming  [20 
Cyc  921  et  seq]. 

Illegal  or  Immoral  contract  see  Con- 
tracts [9  Cyc  646  et  seq]. 

Lottery  transactions  see  Lotteries  [2S 
Cyc  1656]. 

Sunday  transactions  see  Sunday  [37 
Cyc  669]. 

Usurious  transactions  see  Usury  [39 
Cyc  1006  et  aeq]. 

36.  Rlggs  V.  Palmer,  115  N.  T.  506, 
22  NE  188,  12  AmSR  819,  6  LRA  340 
and  note:  Fisher  v.  Saylor,  78  Pa.  84. 

[a]  ItnTim  Nitlliin  commodum 
capere  potest  de  injuria  sua  proprlo. 
Cook  V.  Fiske,  12  Gray  (Mass.j  491, 
493;  Newark  v.  Dickerson,  45  N.  J.  L, 
38.  39  :  Hamilton  v.  GrayblU.  19  Misc. 
521,  623,  43  NYS  1079,  26  NTCivProc 
184.  .See  also  29  Cyc  1293. 

[b]  ninstratlona.— <1)  It  has  been 
held  that  a  beneficiary  uitder  a  will, 
who  murders  the  testator,  cannot  claim 
the  legacy  (Rlffgs  v.  Palmer,  115  N.  Y. 
506,  22  NE  188.  12  AmSR  819.  6  LRA 
340.  See  Wills  140  Cyc  1063]).  (2) 
and  that  the  assignee  or  beneficiary  in 
an  insurance  policy,  who  murders  the 
insured,  cannot  claim  the  insurance 
(New  York  Mut.  L,  Ins.  Co.  v.  Arm- 
strong, 117  U.  8.  591.  6  set  877,  29 
L.  ed.  997.  See  Life  Insurance  [25  Cyc 
896])  ;  (8)  but,  on  the  contrary,  it  has 
been  held  that  the  fact  that  an  heir 
murders  his  ancestor  will  not  affect 
the  operation  of  the  statutes  of  dencent 
( Shellenberger  v.  Ransom,  41  Kebr. 
681,  59  NW  935,  25  LRA  664  (dlsappr 
reh  31  Nebr.  61.  47  NW  700,  28  AipSR 


■.  61,  47  NW  700,  28  AmSR 
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own  wrong;"  that  an  ill^;al  or  immoral  transaction 
cannot  be  made  the  basis  of  an  action  hy  one  who 
is  a  party  thereto;"  and  that  as  between  parties  in 


pari  delicto  the  law  will  aid  neither,  bnt  will  leave 
them  as  it  finds  them."*  In  other  w<nrds,  if  |^aintifE. 
in  order  to  establish  his  claim,  mnst  rely  in  vb<rfa 


BOO,  10  LRA  810}.  See  Descent  and 
DlstrtbutloD  [14  Cyc  61,  62]),  (4)  and 
that  a  widow  doea  not  forfeit  her 
atatutory  right  to  dower  by  being  an 
accessary  to  the  murder  of  her  hus- 
band (Owens  V.  Owens,  100' N.  C.  240, 
6SB794.  See  Dower  [14Cyc933,  934]). 

ST.  Avery  v.  Kansas  City  Cent 
Bank,  221  Mo.  71,  119  SW  1106;  Pills- 
bury  V,  Klngon,  31  N.  J.  Eq.  619; 
Fisher  V.  Saylor.  7«  Pa.  64. 

[a]  Wairiin. — Nemo  ex  proprlo  doto 
consequltur  actionem.  Ilousel  v. 
Cremer,  IS  Nebr.  298,  301,  14  NW 
398  ;  Plllsbury  v.  Klngon,  31  N.  J.  Eq. 
619,  620;  Fisher  v.  Saylor,  78  Pa.  84, 
88;  Gilbert  v.  Hoffman.  2  Watts  (Pa.) 
€6,  68,  26  AmD  103.  See  also  29  Cyc 
666. 

38.  U.  8.— Collins  v.  The  Florldi, 
101  U.  S.  37,  26  L..  ed.  898;  U.  S.  Bank 
V.  Owens,  2  Pet  627,  7  L.  ed.  508 ;  Levy 
V.  Kansas  City.  168  Fed.  524,  22  X.RANS 
862  and  note,  93  CCA  623. 

Ala.— Clark  v.  Colbert.  67  Ala.  92; 
Boyd  V.  Barclay.  1  Ala.*  84,  34  AmD 
7<2:  CaninKtini  t.  Caller,  2  Stew.  176. 

Conn* — ^Finn  v.  Donahua,  SB  Conn. 
Sl«. 

Ga. — ^Bfeliendoii  v.  Harrell,  67  Oa. 
440;  UBTttn  V.  Wallace,  40  Ga.  62; 
Peacock  v.  Berry,  9  Oa.  137 ;  Adams 
V.  Barrett,  6  Ga.'404;  Howell  v.  Foun- 
tain. 3  Ga.  176,  46  AmD  416:  Lewis  v. 
Brannen,  6  Ga.  A.  419.  66  SE  189. 

Hawaii. — ^Alona  v.  Kupau,  4  Hawaii 
443. 

Kan. — ^Hlnnen  v.  Newman,  36  Kan. 
709,  12  P  144;  Alnsworth  v.  Miller,  20 
Kan.  220. 

■Mass. — Foster  V.  Thurston.  11  Cush. 
322 :  Duffy  V.  Gorman,  10  Cuah.  46; 
Babcock  v.  Thoxipscm,  3  Pick.  446,  IB 
AmD  236. 

Mich. — Knight  v.  Llnaey,  80  Mich. 
396,  46  NW  837,  8  LRA  476. 

Mo. — Pendleton  v.  Asbury,  104  Mo. 
A.  723,  78  SW  661. 

Nabr. — Chapman  v.  Meyers,  84  Nebr. 
368,  121  NW  2^6. 

N.  H. — Chauncy  v.  Teaton.  1  N,  H. 
161. 

N.  C. — Lloyd  V,  North  Carolina  R. 
Co..  151  N.  C.  636.  66  SE  604,  45 
LRANS  878  .and  note. 

Pa. — Thome  v.  Travdlers  Ins.  Co., 
80  Pa.  16,  21  AmR  89. 

R.  L— Smith  V.  Rollins.  11  R  I.  464, 
SS  AmR  509. 

Tex. — Rogers  v.  Blacksheor,  (Civ. 

A.  )  128  SW  988. 

Vt.— Spalding  v.  Preston,  21  Vt.  9, 
50  AmD  68. 

Eng. — Taylor  v.  Chester,  L.  R.  4  Q. 

B.  309,  6  ERC  477  ;  Flva*  v.  Nlcholls, 
2  C.  B.  501,  52  ECL  601,  136  Reprint 
1042;  Simpson  v.  Bloss,  7  Taunt  246, 
2  ECL  346.  129  Reprint  99. 

"The  rule  Is  well  settled  that  no  court 
win  lend  Its  aid  to  a  man  who  founds 
his  cause  of  action  upon  an  Immoral 
or  illegal  act"  Chapman  v.  Meyers, 
84  Nebr.  368,  378,  121  NW  246.  "No 
court  will  lend  Its  aid  to  a  party  who 
founds  his  claim  for  redress  upon  an 
Illegal  act."  Collins  v.  The  Florida, 
101  U.  S.  37,  43,  26  U  ed.  898. 

[a]  Mmdias. — (1)  Ex  turpi  causa, 
non  oritur  actio.  Harris  v.  Runnels, 
12  How.  (U.  S.)  79,  83,  13  L.  ed-.  001; 
U.  S.  Bank  V.  Owens,  2  Pet  (U.  S.) 
627,  639,  7  L.  ed,  608  ;  Clark  v.  Colbert 
67  Ala.  92,  94  ;  Finn  v.  Donahue,  86 
Conn,  216,  217  ;  Treat  v.  Jones,  28  Conn. 
334,  337  ;  Arter  v.  Bylngton,  44  111.  468. 
469 ;  Alnsworth  v.  Miller,  20  Kan.  220. 
232.  See  also  19  Cyc  104.  (2)  Ex  dolo 
malo  non  oritur  actio.  Harris  v.  Hun- 
r-*-       "-"V.  (U.  S.)  79,  83.  13  L.  ed. 

Kansas  City,  168  Fed. 

;A  623,  22  LRANS  862; 

en.  8  Oa.  A.  419,  66  SE 

ncy  V,  Teaton,  1  N.  H. 

■z  V.  Nlcholls,  2  C.  B. 

L  601,  186  Reprint  1042. 

c  874.    <8)  "Oliera  are 
i  very  tamlllar  mazinw 
m  law  which  fwnralats 


the  result  of  that  law  In  regard  to 
Illegal  contracta  THey  are  cited  In 
all  Taw  books  upon  the  subject  and  are 
known  to  all  of  us.  They  mean  sub- 
stantially the  '  same  thing  and  are 
founded  upon  -the  same  principles  and 
reasoning.  They  are :  Ex  dolo  malo 
non  oritur  actio;  Ex  pacto  lUlclto  non 
oritur  actio ;  Ex  turpi  causa  non  oritur 
actio."  McMuUen  v.  Hoflman,  174  U. 
S.  689,  664,  19  SCt  839,  48  L.  ed.  1117. 
(4)  "'Ex  dolo  mato  non  oritur  actio' 
Is  a  maxim  which  lies  at  the  founda- 
tion of  a  general  rule  of  public  policy, 
the  rule  that  the  courts  will  not  sus- 
tain an  action  which  arises  out  of  the 
moral  turpittide  of  the  plalAtUC  or  out 
of  his  violation  of  a  general  law  en- 
acted to  carry  into  effect  the  public 
policy  of  the  state  or  nation."  I>vy 
V.  Kansas  Ctt^  168  Fed.  624.  626,  93 
CCA  523,  22  LRANS  862. 

[b]  niiutratloaa^d)  A  person 
cannot  recover  money  which  he  has 
paid  as  a_,brlbe  to  one  in  an  ofllciiU 

Ion,  (jlark  v.  U.  S..  12  Ct  CI.  697 
101  U.  &  tit,  2«  L.  ed.  1811  : 

r  V.  Bytaigton,  44  III.  468.  (2>  A 
person  cannot  recover  money  paid  for 
the  purpose  of  compounding  a  felony 
by  suppressing  a  criminal  prosecution. 
Treadwell  v.  Torbert,  119  Ala.  279.  24 
8  64,  72  AihSR  918.  (3)  If  two  per- 
sons by  agreement  perpetrate  a  fraud 
upon  another,  one  of  the  parties  to  the 
fralid  cannot  recover  from  the  other 
his  part  of  the  proceeds  of  the  fraudu- 
lent transaction.  Boyd  v.  Barclay,  1 
Ala.  84,  34  AmD  762.  (4)  Where  two 
persons  are  engaged  in  an  Illegal  act, 
one  cannot  recover  for  an  injury  sus- 
tained by  the  negligence  of  the  otHer 
while  so  engaged.  Martin  V.  Wallace 
40  Ga.  62,  (6)  One  who  la  voluntarily 
engaged  in  the  employment  of  another 
in  an  Illegal  occupation  cannot  recover 
agatnat  the  employer  for  a  personal  in- 
jury caused  by  the  negligence  of  an- 
other employee.  Wallace  v.  Cannon. 
38  Ga.  199,  95  AmD  886.  (6)  Where 
by  statute  It  la  a  misdemeanor  for  a 
railroad  engineer  or  fireman  to  work 
for  the  railroad  company  for  more  than 
sixteen  out  of  any  twenty-four  houra. 
a  fireman  who  Is  injured  while  work- 
ing overtime  In  violation  of  the  statute 
cannot  recover  against  the  railroad 
company  for  the  Injury,  Lloyd  v.  North 
Carolina  R.  Co..  161  N.  C.  636.  66  SE 
604,  46  LRANS  378.  (7)  A  sailor  who, 
while  participating  In  a  mutiny.  Is 
injured  by  an  offlcer  of  the  ship,  who 
is  attempting  to  suppress  the  mutiny, 
cannot  maintain  an  action  for  damages. 
Roberts  v.  Eldrldge.  20  F.  Cas.  No. 
11,901,  1  Sprague  64.  (8)  A  sheriff 
who  comiQlts  a  violation  of  his  official 
duty,  and  as -a  result  Is  Imprisoned  for 
contempt,  cannot  recover  damages  from 
another  who  by  false  representations 
and  promises  to  protect  him  Induced 
him  to  commit  such  violation,  however 
guilty  such  person  may  be.  McLendon 
V,  Harrell,  67  Ga.  440.  (9)  A  Justice 
of  the  peace  who  has  been  fined  for 
performing  a  marriage  ceremony  for  a 
person  under  age  cannot  mEdntaIn  an 
action  against  such  person  for  misrep- 
resenting his  age:  Harvey  v.  Bush,  8 
N.  J.  L.  976.  (10)  A  reward  offered 
for  Information  as  to  the  whereabouts 
of  an  escaped  prisoner  cannot  be  re- 
covered by  one  who  aaslated  the  pris- 
oner to  escape  and  concealed  this  fact 
when  the  reward  was  offered.  Hasaen 
V,  Doe,  38  Me.  46.  (11)  One  who  Is 
engaged  in  manufacturing  and  selling 
an  alleged  medical  preparation  In  vio- 
lation of  law  cannot  maintain  an  action 
for  damages  for  Injury  to  the  reputa- 
tion of  his  business  against  one  from 
whom  he  has  purchased  certain  In- 
gredients for  the  preparation,  and  who 
has  by  mistake  sold  him  a  wrong  In- 
gredient I>ewl8  V,  Brannen,  6  Ga.  A. 
419,  6B  SE  189.  (12)  A  retailer  who 
is  fraudulently  Induced  to  purchasiv 
tnm  a  manufacturer  a  beverage  which 


the  latter  falsely  repreaenta  as  turn- 
Intoxicating,  and  who  is  afterward 
convicted  and  fined  for  selling  Intoxi- 
cating liquor  in  violation  of  law.  can- 
not, upon  grounds  of  public  polio, 
although  he  did  not  lnt«id  to  violate 
the  law.  recover  from  the  manufacturer 
the  amount  of  the  fine  and  the  oosr^ 
and  expenses  of  his  prosecution.  Hous- 
ton Ice,  etc.,  Ca  v.  Sneed,  (Tex.  Civ. 
A.)  182  SW  386.  (13)  Where  boo^- 
making  and  i>oo]  selling  are  expreviv 
prohibited  by  statute,  cme  who  procum 
from  a  municipality  a  llcenae  to  csxtt 
on  such  a  business  and  pays  a  lieenw 
fee  therefor  cannot  on  snbseqaentJr 
being  prevented  frtHn  carrytng  on  ^u-h 
business,  recover  from  the  municipality 
the  license  fee  so  paid.  Levy  v.  Kansa.* 
City,  168  Fed.  624,  93  CCA  623.  22 
LKAN3  862  and  note.  (14>  It  is  con- 
trary to  public  policy  for  a  town  t> 
sell  the  right  of  collecting  taxes  to  the 
highest  bidder,  and  It  cannot  maintato 
an  action  to  recover  the  amount  bU. 
although  the  bidder  baa  acted  as  col- 
lector for  the  year.  Spencer  Jones,  c 
Gray  (Haas.)  60S.  (IB)  While  an 
action  cannot  be  maintained  for  serv- 
ices rendered  or  money  fnmlabed  by 
one  to  anothOT  aa  laddaital  to.  and  in 
furtherance  of,  illicit  relations  rSack- 
staeder  v.  Kast  106  SW  486.  31  KyL 
1304  ;  Brown  v.  Tuttle,  80  Me.  162.  13 
A  688),  (16)  an  action  may  be  main- 
tained for  a  share  of  the  property  which 
Is  the  result  of  the  combined  capital, 
industry,  labor,  and  economy  of  per- 
sona thus  living  together  (Malady  t. 
Malady,  86  La.  Ann.  448 ;  Delamour  v 
Roger,  7  La.  Ann.  162),  (17)  or  tf> 
recover  money  advanced  by  tbe  <Hie  to 
the  other  upon  an  express  agreement 
to  repay  the  same  (Robblna  v.  Potter. 
11  Allen  (Mass.)  688). 

[c]  Th«  graatlac'  of  a  pudoa  tn 
persons  who  have  engaged  in  an  lllefnl 
transaction,  while  It  wipes  out  the 
offense  against  the  government,  doe* 
not  authorise  one  of  the  p&rtles  to 
maintain  a  dvll  action  against  the 
other  upon  a  cause  of  action  growing 
out  of  the  Illegal  transactlm.  Martin 
v.  Wallace,  40  Ga.  B2. 

39.  U.  8.— Clark  V.  U.  a,  11  Ct  CI 
B97  raff  102  XT.  a  323,  26  U  ed.  181]. 

Ala.— Treadwell  Torbert,  119  Ala 
279,  24  8  54,  72  AmSR  918 ;  Clark  r. 
(^>lbert  67  Ala.  92. 

Conn. — Finn  v.  Dtmahue,  SS  Cocn. 
216 ;  Treat  v.  Jcmes,  28  Conn.  S34. 

Ga. — Helneman  v.  Newman.  B5  Ga 
262,  21  AmR  279  ;  Harrison  v.  Hatcher. 
44  Ga.  638 ;  Wallace  v.  Cannon.  38  Gt~ 
199,  96  AmD  38B ;  Adams  v.  Barrett 
6  Ga.  404. 

Hawaii. — ^Alona  v,  Kupao,  4  Hawaii 
443. 

la— Kirkpatrick  v.  Clark.  132  HI. 
342,  24  NE  71.  22  AmSR  631,  8  LRA 
611;  Arter  v.  Bylngton,  44  HL  468: 
Miller  V.  Marckle,  21  IIL  162. 

Kan. — ^Hlnnen  v.  Newman.  35  Kaa. 
709,  12  P  144 ;  Alnsworth  v.  Miller.  29 
Kan.  220;  Dolson  v.  Hope,  7  Kan.  161. 

Mass. — Myers  V.  Melnrath.  101  Man. 
366,  3  AmR  368. 

Mo. — Avery  v.  Kansas  City  CMt 
Bank,  221  Mo.  71,  119  SW  1106;  IrwlB 
V.  Wells,  1  Mo.  9. 

N.  T.— Nellia  v.  Oark.  4  Hill  424. 

N.  G.~Shemer  v.  Spea^  92  N.  <3. 141. 

Tex. — Rogers  v.  Blaokahear,  (Civ. 

A.  )  128  SW  938. 

Eng. — Taylor  v.  Chester,  Ii.  R.  4  Q. 

B.  309,  6  BRC  477. 

"The  goieral  doctrine  iffenillng  In 
courts  of  law  and  of  equtty  Is,  that  tbf 
law  leaves  all  who  share  in  the  guilt 
of  an  Illegal  or  Immoral  transacthm. 
where  it  finds  them."  Treadwell  t, 
Torbert  119  Ala.  279,  281,  34  S  U. 
72  AmSR  918.  /"Wherever  two  or  more 
persons  are  engaged  in  a  frauda1«Dl 
transaction  to  Injure  another.  neltb«r 
law  or  equity  wIU  Interfere  to  relie^v 
either  of  thoee,.p9raon^  aa.acaliut  fi» 
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or  in  part  upon  an  illegal  or  immoral  transaction 
to  which  he  is  a  party,  the  action  cannot  be  main- 
tained.''' These  principles  are  based  upon  consid- 
erations of  public  policy,*^  and  have  long  been  well 
settled  and  generally  recognized  and  while  most 
frequently  uivoked  in  r^;ard  to  illegal  or  immoral 
mntraets,'"  they  are  not  restricted  to  cases  of  this 
character/*  These  principles  apply  both  at  law  and 
in  equity/*^  and  whether  the  transaction  ia  executed 
or  executory,'^  or  is  malum  in  he  or  merely  malum 
prohibitum.  Upon  like  principles  a  defendant  will 
not  be  permitted  to  set  up  his  own  wrong  in  defense 
of  an  action  by  an  innocent  plaintiff;"  and  it  is 
only  upon  grounds  of  public  policy,  and  not  out  of 

other,  from  the  conaequences  of  their 
own  miaconduct"  Bolt  v.  Ro^rB,  8 
Paiye  tN.  Y.)  1B4,  157. 

[a]  llik»t™fi — V  >  In  pari  delicto, 
tnelior  eit  conditio  possidentis.  Keel 
V.  Larkln,  83  Ala.  142,  146,  S  S  296, 
S  AmSR  702;  Carrlnston  v.  Caller,  2 
Stew.  (Ala.)  176.  189;  Sampson  v. 
Shaw.  101  Maas.  145,  150,  3  AmR 
327  ;  Bauer  v.  Sawyer,  etc.,  Land  Co., 
90  Minn,  536,  638,  97  NW  428 ;  Baldwin 
V.  Campfield,  S  N.  J.  Eg.  891.  899. 
See  also  22  Cyc  1099.  (2)  In  pari 
delicto,  potior  est  conditio  defendentls. 
Clark  V.  Colbert.  67  Ala.  92,  96  ;  MlUer 
V.  Marckle,  21  IIL  162,  154;  Bevll  v. 
Hlx,  12  B.  Mon.  (Ky.)  140,  148;  Irwin 
V.  Wells,  1  Mo.  9,  18;  Peck  v.  Burr,  10 
H.  T.  294,  297;  Bhemer  v.  Bpear,  92 
N.  C.  148.  151 ;  UcQuade  v.  RoBecrana. 
M  Oh.  8L  442,  448.  See  alao  SS  Cyc 
109». 

«k  Ala.— Clark  V.Colbert,  67  Ala.  92. 
Kaa.— Atauworth  v.  UUIer,  Ztt  Kan. 

220. 

Mass. — Bttbcock  v.  Thompson,  8  Pick. 
44fi,  4  49,  15  AmD  236  (where  it  le 
■aid  that  "plaintiff  cannot  maintain 
his  action,  where  he  ia  obliged  to  show 
his  llleKal  act  as  the  foundaMon  for  a 
recovery"). 

Mo. — Ultchell  V.  Branham,  104  Mo. 

A.  480,  78  SW  739. 
N.  C. — Uoyd  V.  North  Carolina  R. 

Co.,  151  N.  C.  B36,  66  SB  604,  46 
lAANS  378  and  note. 

R.  I. — Smith  V.  Rollins,  11  R.  I.  464, 
23  AmR  509. 

Utah. — Short  v.  Bulllon-Beck,  etc, 
Co.,  20  Utah  20,  57  P  720.  45  LRA  603. 

Eng. — Taylor  v.  Chester,  j;4.  R.  4  Q. 

B.  809,  6  eJiC  477  ;  Fivaz.V.  NichoUs, 
2  C.  B.  501,  62  BCL  601,  135  Reprint 
1042 :  Simpson  v.  Bloss,  7  Taunt  246, 
2  ECL.  846,  129  Reprint  99. 

"We  presume  It  may  be  assumed  aa 
an  undisputed  principle  of  law,  that 
no'  action  will  lie  to  recover  a  demand; 
or  a  supposed  claim  for  damaKes.  if, 
to  eatablMl  It.  the  plaintiff  requires 
aid  from  an  •Ulegal  transaction,  or  is 
under  the  neeessl^  of  showins,  and 
depending  In  any  degree  upon  an  Ulegal 
agreement,  to  which  he  himself  had 
been  a  party."  Welch  T.  Wesson,  6 
Qray  (loasa)  606.  "No  one  can  re- 
cover, who,  to  eatabllah  his  claim,  must 
trace  his  right  through  such  Illegal 
transaction."  Clark  v.  Colbert,  67  Ala. 
92,  94.  "It  is  very  generally  held — 
universally,  so  far  as  we  are  aware — 
that  an  action  never  lies  when  a  plain- 
tiff must  base  his  claim.  In  whole  or 
in  part,  on  a  violation  by  himself  of 
the  criminal  or  penal  lawa  of  the 
State."  Lloyd  v.  North  Carolina  R. 
Co.,  161  N.  C.  536,  540.  66  SE  604, 
46  LRANS  378  and  note.  "If,  from 
the  plalntlfTs  own  statlilg  or  otherwise, 
the  cauae  of  action  appears  to  arise 
ex  turpi  causa,  or  the  transgression 
of  a  jKHiitive  law  of  this  country,  there 
the  Court  Mys  he  has  no  right  to  Jtf 
aasleted."  Holman  v.  Johnson,  Cowp. 
241.  24S.  98  Reprint  1120.  "The  true 
test  for  determining  whether  or  not  the 

Slalntlff  and  defendant  were  In  pari 
ellcto,  is  by  considering  whether  the 
IdajntlS  could  make  out  his  case  other- 
wiae  than  through  the  medium  and  by 
the  aid  of  the  Ulegal  transaction  to 
lAlcb  be  was  hlwiMU  ia  party."  Taylor 


V.  Chester,  L..  R. 
ERC  477. 

41.  Adams  v.  Barrett,  6  Oa.  404  ; 
Rlggs  V.  Palmer,  116  N.  Y.  506,  22  NE 
188,  12  AmSR  819,  6  LRA  340  ;  Taylor 
V.  Cheater,  U  R.  4  Q.  B.  309,  6  ERC  477. 

4a.  McMullen  v.  Hoffman,  174  U.  S. 
639,  19  set  839,  43  U  ed.  1117;  Adams 
V.  Barrett,  5  Ga.  404 ;  Rigga  v.  Palmer, 
115  N.  Y.  606,  22  NB  188,  12  AmSR 
819,  6  LRA  340  and  note;  Taylor  v. 
Chester,  L.  R.  4  Q.  B.  809,  6  ERC  477. 

"No  one  shall  be  permitted  to  profit 
by  hia  own  fraud,  or  to  take  advantage 
of  his  own  wrong,  or  to  found  any 
claim  upon  his  own  iniquity,  or  to  ac- 
quire property  by  hia  own  crime.  These 
maxims  are  dictated  by  public  policy, 
have  their  foundation  in  universal  law 
admlAistered  m  all  civilized  countries, 
and  have  nowhere  been  superseded  by 
statutes."  RIggs  v.  Palmer,  116  N.  Y. 
606,  611,  22  NE  188,  12  AmSR  B19,  6 
LRA  340  and  note.  "The  authorlUes 
from  the  earliest  time  to  the  present 
unanimously  hold  that  no  Murt  will 
lend  its  assistance  In  any  way  towards 
carrying  out  the  terms  of  an  IlleEal 
contract"  McMullen  v.  Hoffman,  174 
U.  8.  639,  664,  19  SCt  839,  43  L.  ed. 
1117.  "The  maxim  that  'In  pari  delicto 
potior  est  conditio  possidentis,'  is  as 
thoroughly  settled  as  any  proposition  of 
law  can  be."  Taylor  v.  Chester,  L.  R. 
4  Q.  B.  809,  S13.  6  ERC  477. 

43.  Lawrence  v.  Metropolitan  El.  R. 
Co.,  126  N.  Y.  483,  27  NB  766,  13  LRA 
102.    See  Contracts  [9  Cyc  546  et  seq], 

44.  Levy  V.  Kansas  City,  168  Fed. 
624,  93  CCA  628,  22  LRANS  862 ;  Hous- 
ton Ice,  etc.,  Co.  v.  Sneed,  (Tex.  Clv. 
A.)  182  SW  286.  See  also  cases  supra 
notes  38-40. 

[a1  It  la  nnneoessary  to  determine 
whether  the  cause  of  action  pleaded 
is  in  contract  or  in  tort  if  in  either 
case  it  la  based  on  an  lllenl  trans- 
action. Wilson  T.  Parrlsh,  B2  Nebr.  6. 
71  NW  1010. 

46.  Ala.— Treadwell  v.  Torbert,  119 
Ala.  279,  24  S  S4,  72  ArfiSR  918:  Salt- 
marsh  V.  Beener  4  Port.  283,  80  AmD 
625. 

Conn. — Flan  v.  Donahue,  35  Conn. 
'216. 

Oa. — Carer  v.  Smith,  li  Oa.  539  ; 
Adams  v.  Barrett,  5  Oa.  404. 

111.— HaUoran  v.  Halloran,  137  HI. 
100,  27  NE  82;  Klrkpatrlck  v.  Clark. 
132  111.  342,  24  NB  71,  22  AmSR  631,  8 
LRA  511  and  note. 

.  Mich. — Welles  V.  River  Basin,  etc., 
S.  Co.,  Walk.  36. 

Mo. — Avery  v.  Kansas  City  Cent 
Bank,  221  Mo.  71,  119  SW  1106. 

N.  Y.— Gray  v.  Hook,  4  N.  Y.  449  ; 
Bolt  V.  Rogers,  8  Paige  154. 

46.  Clark  v.  Colbert,  67  Ala.  92 ; 
Finn  V.  Donahue,  36  Conn.  216  ;  Adams 
V.  Barrett.  6  Ga.  404  ;  Halloran  v. 
Halloran,  187  III.  100,  87  NE  82 ;  Kirk- 
Patrick  ▼.  Clark.  182  HI.  842,  24  NB  71, 
22  AmSR  581.  8  LRA  611;  Miller  v. 
Marckle,  21  III.  162. 

47.  U.  S.— U.  S.  Bank  v.  Owmis,  2 
Pet  627,  7  L.  ed.  608. 

Ala.— Clark  v.  Colbert,  67  Ala.  92. 
Ga. — Carey  v.  Smith,  11  Oa.  539. 
HI.— Miller  v.  Marckle,  21  111.  152. 
Masa — White  v.  Buss,  8  Cuah.  448. 
N.  KL— Cbaunoy  v.  Yeaton.  1  N.  H. 


consideration  for  defendant,  that  he  is  permitted 
to  do  so  in  cases  where  the  parties  are  in  pari 
delicto." 

[$53]    b.  Limitations  and  Exceptions  to  Bnle. 

The  general  principles  above  stated  are  subject  to 
certain  limitations  and  exceptions,'*'  although  it  is 
to  be  observed  that  what  have  sometimes  been  .termed 
exceptions  are  really  but  illustrations  of  cases  where 
the  parties  are  not  regarded  as  being  in  pari  delicto."'^ 
To  prevent  the  maintenance  of  an  action  under  these 
principles,  the  illegality  or  immorality  with  which 
plaintiff  is  chargeable  must  be  connected  with  the 
particular  transaction  out  of  which  the  cause  of 
action  asserted  arisesj"   The  fact  that  he  has  been 

Q.  B.  209,  814,  6       N.  Y.— Peck  v.  Burr.  10  N.  Y.  294. 

48.  Pennington  v.  Todd.  47  N.  J.  Bq. 
569,  21  A  297,. 24  AmSR  419,  11  LRA 
589 ;  Delgado  v.  Amenabar,  ic  FhUlp* 
pine  403. 

[a]  The  applloatioa  of  the 
Ehc  turpi  causa  non  oritur  actio.  Is  al- 
ways based  upon  the  turpitude  of  plain- 
tiff. Pennington  Todd,  47  N.  J.  Bq. 
669.  21  A  2f7,  24  AmSR  419,  11  LRA. 
689. 

[b]  WHeze  an  Innooent  memfcag  of 
a  firm  established  for  the  conduct  ot 
a  lawful  and  moral  business  calls  upon 
his  partner  for  a  share  of  proflts  made 
In  partnership  transactions,  defendant 
will  not  be  absolved  from  the  duty  of 
accounting  therefor  uptm  showing  that 
be  realised  the  profits  by  cheating  the 
oustomers  of  the  Arm.  Pennington  v. 
Todd,  47  N.  J.  Bq.  6<9,  21  A297,  24 
AmSR  419,  II  LRA  689. 

49.  Adams  v.  Barrett  5  Oa.  404  ; 
Bibb  V.  Miller.  11  Bush  (Ky.)  306  ; 
NelUs  V.  Clark,  4  HIU  (N.  Y.)  424, 
426  (where  it  is  said  that  it  la  "not 
because  the  defendant  Is  more  favored 
where  both  are  equally  criminal,  but 
because  the  plaintiff  Is  not  permitted 
to  approach  the  altar  of  justice  with 
unclean  hands"). 

"The  objection,  that  a  contract  is  im- 
moral or  Illegal  as  between  plaintiff 
and  defendant  sounds  at  all  times  very 
111  In  the  mouth  of  the  defendant.  It 
is  not  for  his  sake,  however,  that  the 
objection  is  ever  allowed ;  but  It  is 
founded  In  general  principles  of  policy, 
which  the  defendant  has  the  advantage 
of.  contrary  to  the  real  Justice,  as 
between  him  and  the  plaintiff,  by  acci- 
dent if  I  may  so  say.  The  principle 
of  public  policy  is  this ;  ex  dolo  malo 
non  oritur  actio.  No  Court  will  lend 
its  aid  to  a  man  who  founds  his  cause 
of  action  upon  an  immoral  or  an  illegal 
act."  Holman  v.  Johnson,  Cowp.  341. 
843,  98  Reprint  1120. 

50.  Ala. — Saltmarsh  v.  Beene.  4 
Port  288,  20  AmD  625. 

CaL — Miller  v.  Bnterprise  Canal,  etc 
Cou  142  Cat.  208,  76  P  770,  100  AmSR 
lit 

Hi. — ^Halloran  v.  Halloran,  187  tlL 
100,  27  NB  82. 

Mo.— Hobbs  V.  Boatrlght.  196  Mo. 
693,  93  SW  984,  118  AmSR  709  and 
note,  6  LRANS  906  and  note. 

Vt— Harrington  v.  Grant  64  Vt  236. 
"The  exceptions  to  the  general  rule, 
are  found  to  be  cases  where  the  public 
Interest  would  be  promoted  by  granting 
relief :  and  then  it  is  given  to  the  public 
throuiA  the  party.''  Saltmarsh  v. 
Beene,  4  Port  <Ala.)  282,  294,  20  Aml> 
526. 

81.  Adams  v..  Barrett.  B  Oa.  404. 
Sa.  Miller  V.  Enterprise  Canal,  etc.. 
Co.,  142  Cal.  208,  75  P  770.  100  AmSR 
116 ;  Halloran  v.  Halloran,  187  111.  100, 
37  NB  82;  Martin  v.  Richardson,  94 
Ky.  188,  21  SW  1039,  14  KyL  847.  42 
AmSR  868,  19  LRA  692  ;  Lawrence  v. 
Metropolitan  Bl.  R.  Co.,  126  N.  Y.  483, 
27  NB  76S.  18  LRA  102.  See  also  cases 
Infra  notes  68-66. 

"It  must  be  clearly  shown  that 
[plidntiff]  .  .  .  seeks  relief  from 
the  fruit  of  his  own  wrong  or  from 
tbe  consequences  of  his  own  unlawful 
act  before  Us  action  can  be  dismissed." 
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guilty  of  a  wrong  in  one  particular  does  not  make 
him  an  outlaw  or  forfeit  his  right  to  legal  protection 
and  relief  in  regard  to  others,  and  will  not  prevent 
him  from  maintaining  an  action  based  upon  a  sepa- 
rate transaction,''*  or  founded  upon  a  new  and  valid 
consideration,'"'  although  it  may  be  between  the 
same  parties  and  relate  to  the  same  property.'*  And 
although  the  cause  of  action  asserted  is  incidentally 
connected  with  some  illegal  act  or  transaction  to 
which  plaintiff  is  a  party,   yet  if  he  can  make  out 


his  cause  of  aetion  without  showing  or  having  to 
re^  upon  sueh  act  or  transaction  the  action  may  W 
maintained."*    The  law  also  recognizes,  even  ai 
between  participants  in  the  same  legal  transaction, 
different  degrees  of  culpability,'"  and  will  permit  &^ 
recovery  where  the  parties  are  not  in  pari  delicto*- 
as  where  the  complaining  party  has  been  induced  to 
participate  in  the  ille^Jl  transaction  by  fraud.*^ 
duress,    or  undue  influence,"  or  throi^h  igrnorance 
of  its  true  nature;**  and  the  same  rule  has  been 


Halloran  v.  Halloran,  1ST  DL  100,  110, 
27  NB  82. 

63.  Halloran  v.  Haltoran,  1S7  111. 
100,  27  NB  S2 :  Steele  v.  Burkhat^t, 
104  Mass.  59,  6  AmR  191.  See  also 
Wright  V,  Kansas  City,  187  Mo.  678, 
86  SW  452. 

"Though  guilty  of  a  wrong  or  trans- 
gression of  the  law  in  on<>  particular, 
he  does  not  become  an  outlaw  or  forfeit 
his  rights  to  I^gal  protection  In  all 
others,  nor  lay  himself  open  to  the 
frauds  and  machinations  of  others  to 
be  practiced    against    him    with  Im- 

J unity."  Halloran  v.  Halloran,  137  111. 
00,  110,  27  NE  82. 
[a]  XUnvtratloiift^d)  The  right 
to  maintain  an  action  for  damages  to 
a  house,  caused  by  the  construction  of 
an  elevated  railroad,  la  not  affected  by 
the  fact  that  the  house  Is  used  for 
Immoral  purposes.  Lawrence  v.  Metro- 
politan EI.  R.  Co.,  126  N.  Y.  483,  27 
NB  765,  13  LRA  102.  (2)  The  fact 
that  two  persons  are  engaged  in  the 
same  unlawful  enterprise  does  not 
render  either  of  them,  during  the  con- 
tinuance of  such  engagement.  Irrespon- 
sible tor  Injuries  wilfully  done  to  the 
property  of  the  other.  Welch  v.  Wes- 
son, 0  Gray  (Mass.)  BOB. 

B4.  Armstrong  v.  Toler,  11  Wheat. 
(U.  S.)  258.  6  U  ed.  468  ;  Lea  v.  Cassen, 
«1  Ala.  212:  Phalen  v.  Clark.  19  Conn. 
421,  SO  AmD  262  :  Halloran  v.  Halloran, 
127  IlL  100.  27  NB  82. 

[a]  ZUaatntiona^(l)  The  asser- 
tion by  plaintiff  in  one  action  of  a  claim 
against  defendant,  which  plalntllT 
knows  to  be  unfounded,  will  not  prevent 
him  from  subsequently  aRsertlng  In 
another  action  a  blalm  which  Is  well 
founded.  Sullivan  v.  Ros^,  113  Mich. 
811,  71  NW  634,  76  NW  309.  (2) 
Where  A  has  sustained  two  successlVG 
personal  Injuries  by  the  separate  acts 
of  B  and  C,  the  fact  that  In  an  action 
against  B  he  fraudulently  attributes 
both  injuries  to  the  act  of  B  and  re- 
covers therefor  will  not  preclude  him 
from  subsequently  maintaining  an  ac- 
tion against  C  to  recover  the  daftiages 
by  his  act.  Post  v.  Hartford  St.  R. 
Co.,  72  Conn.  362,  44  A  B47.  ^3)  Where 
one  fraudulently  obtains  possession  of 
a  lottery  ticket  belonging  to  another, 
-  which  has  won  a  prize,  and  receives 
the  money  thereon,  the  original  owner 
of  the  ticket  may  maintain  an  action 
for  the  money  collected,  although  he 
originally  purchased  the  ticket  from 
defendant  In  violation  of  law,  as  the 
transaction  upon  which  the  action  Is 
based  is  subsequent  to  any  Illegal  aot 
and  wholly  disconnected  therewith. 
Martin  v.  Rlchardsonf  94  Ky,  188.  21 
SW  1089,  14  KyL  847,  42  AmSR  363, 
19  LRA  692. 

fiS.  Armstrong  v.  Toler,  11  Wheat 
rU.  S.)  258,  6  L.  ed.  468  ;  Lea  v. 
Cassen,  61  Ala.  212. 

56.   Lea  V.  Cassen,  61  Ala,  212. 
ra]    Whin  tok  Ulagal  ooatrMt  Is 
TohurtaiUr  TMotaUWU-the  rescission  Is 
a  new  and  Independent  agreement  un- 
>frant«ii  by  the  illegality  of  the  original 
u  and  will  be  enforced  by 
Lea  V.  Cassen,  61  Ala.  312, 
t  V.  Plumb,  40  Conn.  111. 
See  also  cases  infra  note 

srstand  the  rule  to  be  this ; 
iiWT  cannot  recover  whenever 
*ary  for  him  to  prove,  as  a 
■  cause  of  action,  his  own 
tract,  or  other  Illegal  trans- 
jQt  It  he  can  show  a  com- 


plete cause  of  action  without  helng 
obliged  to  prove  his  own  illegal  act, 

although  such  Illegal  act  may  Inci- 
dentally appear,  and  may  be  Important 
even  as  explanatory  of  other  facts  In 
the  case,  he  may  recover.  It  Is  suffi- 
cient If  his  cause  of  action  is  not  es- 
sentially founded  upon  something  which 
Is  Illegal."  Frost  v.  Plumb,  40  Conn. 
111.  113,  16  AmH  18. 

68.  Conn. — Frost  v.  Plumb,  40  Conn, 
111,  16  AmR  18 ;  Phalen  v.  Clark,  19 
Conn.  421,  50  AmD  263. 

Mass. — Hall  v.  Corcoran.  107  Mass. 
251,  9  AmR  30  [overr  Oregg  v.  Wyman, 
4  Gush.  322]  ;  Steele  v.  Burkhardt. 
104  Mass.  59,  6  AmR  191 ;  Welch  v. 
Wesson,  6  Gray  605.- 

Minn. — Dlsbrow  v.  Creamery  Pack- 
age Mfg,  Co.,  110  Minn.  237.  126  NW 
116. 

Mo. — Roselle  v.  BeckenMlr,  184  Mo. 
380,  35  SW  1132. 

N.  C. — aayl6rd  v.  Gaylord,  150  N. 
C.  222.  63  SB  1028. 

Va. — Harris  v.  Harris,  22  Gratt  (64 
Va.)  737. 

"It  Is  an  undoubted  principle  that  a 
court  will  not  lend  Itself  to  establish 
a  right  growtift  out  of  a  fraudulent 
transaction,  a  wholesome  principle  that 
has  found  expression  In  the  maxim, 
ex  maleflcio  non  oritur  contractus :  but 
this  principle  only  applies  when  It  be- 
comes necessary  to  Invoke  the  aid  or 
the  court  to  establish  or  assert  the 
right  arising  by  reason  of  such  a  trans- 
action, and  does  not  obtain  when  the 
right  otherwise  exists."  Gaylord  v, 
Gaylord,  150  N.  C.  222,  235.  63  SB  1028. 

[a]  niwrtratlons. — <  1  >  One  may 
maintain  an  action  against  another  for 
negligently  driving  into  and  damaging 
his  wagon,  although  plaintiff  had  left 
hla  wagon  transversely  to  the  course 
of  the  street,  In  violation  of  an  ordi- 
nance. Steele  v.  Burkhardt,  104  Mass. 
69.  6  AmR  191.  (2)  One  of  two  per- 
sons engaged  in  trotting  their  horses 
against  each  other  may  maintain  an 
action  against  the  other  for  willfully 
running  him  down,  although  they  were 
trotting  for  money  contrary  to  law. 
Welch  V,  Wesson,  6  Gray  (Mass.)  605. 

B9.  Stewart  v.  Wright.  147  Fed.  321, 
77  CCA  499  faff  130  Fed.  9051 :  Hess 
V.  Culver,  77  Mich.  598.  43  NW  994, 
18  AmSR  421,  6  LRA  498 :  Plnckston 
V.  Brown,  66  N.  C.  494;  HaiTlngton 
Grant,  K4  Vt.  288.  See  also  cases  infra 
notes  60-69.  .  _ 

"Courts  both  of  Tav  and  Bqulty 
have  held,  that  two  parties  may  concur 
In  an  Illegal  act  without  being  deemed 
to  be  in  all  respects  In  pari  delicto." 
Osborne  v.  Williams,  18  Ves.  Jr.  379, 
382,  84  Reprint  360.  "The  only  rigid 
rule  forbidding  relief  Is  where  the 
parties  are  In  equal  guilt.  While  the 
law  does  not  draw  fine  distinctions  in 
ascertaining  equality  of  wrong,  it 
recognises  the  fact  that  one  party  to 
such  an  arrangement  Is  not  necessarily 
an  equal  party  In  guilt,  or  consciously 
guilty  at  all,  and  will  not  deny  relief 
to  an  injured  party  against  the  one 
who  Is  really  the  deceiver,  and  who 
commits  fraud  by  means  of  his  per- 
suasive or  other  Influence  over  his 
victim."  Hess  v.  Culver,  77  Mich.  598, 
601,  43  NW  994,  18  AmSR  421,  6  LRA 
498 

60.  U.  S.— Stewart  v.  Wright,  147 
Fed.  321,  77  CCA  499  [aft  130  Fed. 
9061. 

Kan.— Cleveland  v.  Wolf,  7  Kan.  184. 
Mich.— Hess  V.  Culver,  77  Mich.  698, 


43  NW  »9«,  18  AmSR  4S1.  6  UiA 
4»8. 

N.  T. — Tracy  v.  Talma^ft.  14  N.  T. 
162,  67  AmD  132 ;  Haynes  v.  Rudd.  34 
Hun  237  [aft  102  N.  T.  272,  7  XB  2i;, 
56  AmR  824]. 

N.  C. — ^Pinduton  V.  Brown.  S6  K.  C 
494. 

vt.— Harrington  v.  Grant,  64  Vt.  211. 

Bng. — Osborne  v.  William^  18  Vce. 
379,  34  Reprint  260. 

61.  Stewart  v.  Wright,  147  Fed.  351, 
77  CCA  499  tafC  130  Fed.  905]  :  Pearl 
V.  Walter.  80  Mich,  817.  46  NW  111 ; 
Hess  V,  Culver,  77  Mich.  698.  43  NW 
994.  18  AmSR  421.  6  LRA    498  aa] 

Sote;  Klein  v.  Pederson,  65  Nebr- 
1  NW  281 ;  Hinsdell  v.  White.  24  Vl 
658. 

"Where  a  man  Is  defrauded,  as  oflw 
.happens,  by  the  misrepresentation  of 
some  one  who  assumes  knowledge,  mad. 
where,  under  the  circumstances,  he  is 
actually  deceived,  and  not  consc:loii?lT 
wrong,  the  fact  that  the  transact! oe 
is  against  public  policy  In  law  wlQ 
not  necessarily  compel  the  victim  \r> 
submit  to  the  fraud  of  the  actual  vil- 
lain." Hess  v.  Culver,  77  Mich.  SSv 
601,  48  NW  994.  18  AmSR  421,  6  LRA 
498. 

[a]  in—tratto— 1 )  This  pri&- 
dple  has  been  applied  In  cases  wb«r» 
a  person  Is  fraaaulently  induced  lo 
wager  money  on  a  race  which  is  re- 
resented  as  be'ng  prearranged  so  that 
he  will  faurely  win,  whereas  in  fact  i: 
is  prearranged  so  that  he  will  sur^-l.- 
lose,  and  he  Is  the  sole  victim  of  hi< 
supposed  confederates.  Stewart  i. 
Wright,  147  Fed.  821.  77  CCX  499  [all 
130  Fed.  9051;  Lookroan  v.  Cobb.  77 
Ark.  279,  91  SW  546.  (2>  Where  on? 
is  Induced  by  fraud  to  pay  money  f-r 
the  purpose  of  suppressing  an  alleee-1 
criminal  prosecution,  where  no  s»"5 
prosecuticn  is  pending  or  contemplate-:, 
he  may  recover  the  amount  so  pai  l 
from  the  person  who  has  thus  d*- 
frauded  him.  Smith  v.  Blachley.  If* 
Pa.  660,  41  A  619,  68  AmSR  887.  U 
WklyNC  201;  Hinsdell  v.  White,  :( 
VL  558. 

6a.    La  Salle  County  r.  Simmons.  10 
111.  613;  Haynes  v.  Rudd,  20  Hun  IX 
T.)  227  [afT  102  N.  T.  372.  7  NE 
55  AmR  816]. 

63.  Davidson  v.  Carter,  56  Towa  llT. 
7  NW  466;  Plnckston  v.  Brown,  St  N 
C.  494. 

•4.  Peart  T.  Walter.  80  Mich.  31T. 
45  NW  181;  Klein  Pederson,  IS 
Nebr.  452.  21  NW  281. 

"The  law  takes  note  of  the  Ignorant, 
the  credulous,  and  the  unwary,  xdA 
will  make  their  Ignorance  and  want  <^ 
cunning  their  Innocence,  and  pmt'^'t 
them."  Pearl  v,  Walter,  80  MlcK  31'. 
322,  45  NW  181. 

[a]  UlnatratloiiB. — (1)  This  ru1« 
has  been  applied  in  favor  of  person- 
who  were  victims  of  the  "Bohemian 
oats"  swindle,  who  did  not  know  thf 
fraudulent  nafure  of  the  scheme  or 
Intent  to  defraud  others  thereby.  Pearl 
V.  Walter,  80  Mich.  817,  45  NW  ISI; 
Hess  V.  Culver,  77  Mich.  698.  43  XW 
994,  18  AmSR  421,  6  LRA  498.  <3)  If 
an  auctioneer  sells  goods  at  the  requfft 
of  another  whom  he  believes  to  b« 
authorized  to  dispose  of  the  same,  but 
who  in  fact  is  not,  and  Is  afterwanJ 
held  liable  by  the  true  owner  of  ih* 
goods  for  their  value,  he  may  recover 
the  amount  from  the  person  who  ein- 
ployed  him  to  make  the  sale.  Adam- 
son  V.  Jarvls,  4  £lng.  66,  IS  EX:l  m, 
ISO  Reprint  628. 
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applied  where  plaintiff  was  gnilty  merely  of  an 
illegal  intent  not  consummated  by  any  illegal  act.*" 
Upon  the  same  principle,**  a  recovery  is  permitted . 
where  the  law  which  creates  the  illegally  in  the 
tfansaction  is  intended  to  restrain  one  of  the  parties 
thereto  and  to  protect  the  other.*'  Even  where  the 
parties  may  be  r^;arded  as  in  pari  delicto,  a  recovery 
by  one  of  them  against  the  other  may  be  permitted 
where  the ''circumstances  are  sncfa  that  it  would  not 
be  subversive,  but  in  furtherance  of  public  policy,** 
and  in  some  cases  such  a  right  of  action  has  been 
expressly  conferred  by  statute,**  The  rule  as  to  par- 
ties in  pari  delicto  ordinarily  applies  only  as  between 
the  parties  to  the  illegal  transaction,'"*  and  not  as  be- 
tween one  of  such  parties  and  a  third  person  having 
no    interest  or  connection  with    such  transac- 


tion,'^ or  who  is  only  incidentally  connected  there- 
with, as  an  agent  of  one  of  the  principal  parties." 
A  prineipal  ma^  accordingly  recover  from  his 
agent  money  which  he  has  given  to  the  agent  for 
an  ill^l  purpose,^'  or  which'  the  agent  has  r&< 
ceived  as  the  product  of  an  illegal  transaction 
on  the  part  of  his  principal,'*  the  action  in  sjicfa 
cases  being  based  not  on  the  illegal  transac- 
tion, but  on  an  implied  contract  on  the  part  of 
the  agent  to  account,  in  which  there  is  no 
illegality." 

r$  54]  D.  Effect  of  Motive  or  Intent— 1.  Effect 
of  Motivfl.'*  While  there  are  certain  classes  of  afr* 
tions  in  which  motive  plays  an  important  partf*'  as 
in  actions  for  libel,  slander,  and  malioions  prosecu- 
tion," the  general  rule  is  that  malice,  apart  from 


85.  Stewart  v.  Wright  147  Fed.  821, 
77  CCA  489  [all  ISO  Fed.  90S1 ;  Loch- 
msn  v.  CoVb.  77  Ark.  279.  »1  SW  646 ; 
Smltb  V.  Blacbley,  188  Pa.  '6S^  41  A 
C19.  C8  AmSR  887,  4S  WklyNC  201. 

[a]  lUuatratloBiiii— This  principle 
has  De«n  appUed  In  cases  where  a  per- 
son te  fraudulently  Induced  to  wager 
money  on  a  race  which  Is  represented 
aa  being  prearranged  so  that  he  will 
surely  win,  whereas  It  is  In  fact  pre- 
arranged so  that  he  will  surely  lose 
and  he  is  the  sole  victim  of  his  sup- 
posed confederates.  Stewart  v.  Wright, 
147  Fed.  321,  77  CCA  499  [alt  190  Fed. 
906] ;  Lockman  v,  Cobb.  77  Ark.  279, 
91  SW  64 S. 

[b]  Bat  OM  who  Ss  prevsnted  from 
doing  a  contemplated  fllegal  act  can- 
not maintain  an  action  for  damages 
for  the  Interference  with  his  Illegal 
purpose,  Bangor,  etc.,  R.  Co.  v.  Smith, 
49  Me.  9,  77  AmD  248. 

68.  Ferguson  v.  Sutphen,  8  111.  S47; 
Prescott  V.  Norrls,  82  N.  H.  101.  See 
also  cases  Infra  note  67. 

67.  111. — ^Ferguson  v.  Sutphen,  8 
IlL  547. 

Ky. — Gray  v.  Roberts,  2  A.  K. 
Marsh.  208,  12  AmD  383. 

Md.— Scott  V.  I«ary,  34  Md.  389. 

N.  U.— Prescott  v.  Korris,  32  N,  H. 
101. 

Eng.T — Browning  v.  Morris.  Cowp. 
790,  98  Reprint  1364. 

"The  rule  is.  In  pari  delicto,  potior 
est  conditio  defendentls:  and  there 
are  several  other  maxims  of  the  same 
kind.  .  .  .  But,  where  contracts 
or  transactions  are  prohibited  by  pos- 
itive statutes,  for  the  sake  of  pro- 
tecting one  aet  of  men  from  another 
set  of  men;  the  one,  from  their  situa/- 
tlon  and  condition,  nelng  liable  to  be 
oppressed  or  imposed  upon  by  the 
other;  there,  the  parties  are  not  In 
pari  delicto;  and  In  furtherance  of 
these  statutes,  the  person  injured, 
after  the  transaction  is  llnlshed  and 
completed,  may  bring  his  action  and 
defeat  the  contract?*  Browning  v, 
Morris,  Cowp.  790,  792,  98  Reprint 
1364. 

Beoovsry  of  noner  paid  aa  usury 

see  Usury  [39  Cyc  lOSffl. 

XeooTazy  of  money  paw  for  lottery 
tickets  see  Lotteries  [25  Cyc  1656]. 

68.  Hobbs  V.  Boatright,  19B  Mo. 
693,  93  SW  934,  113  AmSR  709  and 
note.  5  LRAN8  906  and  note:  Rucker 
V.  Wynne,  2  Head  <Tenn.)  617,  622 
{where  It  Is  said  that  "the  relief  Is 
glvei  always  In  aid,  not  In  subversion 
of  the  public  policy.  The  court  Inter- 
feres for  the  sake  not  of  the  party, 
but  of  the  public"). 

"The  doctrine  that  courts  will  not 
aid  a  plalntm  who  is  In  pari  delicto 
with  the  defendant  is  not  a  rule  of 
universal  application,  it  Is  baaed  on 
the  principle  that  to  give  the  plalntllf 
relief  in  such  case  would  contravene 
public  morals  and  Impair  the  good  of 
society;  therefore,  the  rule  should 
not  be  applied  in  a  case  In  which  to 
vithhold  the  relief  would  to  a  greater 
extent  offend  public  morals."  Hobhs  v. 
Boatrtght,  19S  Mo.  693.  715.  93  SW 
934.  lU  AmSR  709,  5  LRANS  906.  "It 
would  be  doubtful  wisdom  to  extend 

tX  C.  J.— 61] 


encouragement  to  organisations  of 
confidence  men,  who  prey  upon  the 
public,  by  allowing  them  Uie  use 
of  the  rule  In  pari  dellottf  as  a 
shield  of  defense,  when  a  part  of  the 
scheme  they  employ  Is  to  place  those 
they  seek  and  then  defraud  In  the 
position  they  rely  on."  Stewart  v. 
Wright,  147  Fed.  821,  828,  77  CCA 
499  |afr  180  Fed.  905]. 

[aj  ZUustratloiui. — (1)  Where  cer- 
tain persons  known  as  the  "Buck- 
foot  gang"  were  systematically  and 
extensively  engaged  In  operating  a 
fraud  by  inducing  their  victims  to 
wager  money  on  foot  races,  which 
were  represented  as  being  fixed  so 
that  the  victim  would  certainly  win. 
whereas  In  fact  the  persons  with 
whom  he  .bet  were  parties  to  the 
fraud,  and  the  race  was  llxed  so  that 
he  would  certainly  lose.  It  was  held 
that,  although  the  victim  had  intend- 
ed to  become  a  party  to  a  fraud  upon 
others,  and  might  be  considered  as  in 
□art  delicto,  yet  public  policy  would 
be  best  subserved  by  permitting  him 
to  recover  against  his  supposed  con- 
federates who  had  defrauded  him. 
Hobbs  v.  Boatright,  195  Mo.  698,  93 
SW  934,  lis  AmSR  709.  6  LRANS 
906.  (2)  A  distinction  is  also  made 
between  cases  where  ptainttfTs  wrong 
is  committed  In  connection  with  his 
own  afFalrs  and  cases  where  It  is 
committed  by  him  while  acting  in  a 
representative  capacity.  Atwood  v. 
Lester,  20  R.  I.  660,  669,  40  A  866 
(where  the  court  said:  "But  the 
case  is  very  different  where  the  plain- 
tiff is  acting  in  a  representative  ca- 
pacity, and  Is  handling  the  funds  of 
an  Innocent  benellclary.  In  such  a 
case  the  law  permits  him  to  undo  the 
wrong,  as  far  as  may  be,  by  restoring 
said  fund  to  Its  proper  place;  not, 
however,  for  his  own  sake,  but  solely 
out  of  regard  to  the  rights  of  the  in- 
nocent beneflclary"). 

69.  State  V.  Schoonover,  ISE  Ind. 
526,  35  NE  119,  21  LRA  767. 

[a]  In  order  to  preserve  the  sano- 
tlty  of  the  ballot  and  prevent  the 
buying  of  votes.  It  has  been  found 
necessary  to  exempt  one  of  the  guilty 
parties  in  order  to  procure  evidence 
against  the  other,  and  to  permit  the 
seller  of  the  vote  to  recover  a  pen- 
alty imposed  upon  the  purchaser. 
State  V.  Schoonover,  135  Ind.  586,  36 
NE  119.  21  LRA  767. 

■tatvtorr  xUftt  of  aeUoa  to  noover 
aumer  lost  at  gandaff  see  Oaming 
[20  Cyc  9431. 

atatatcwr  xigbt  of  aotloa  to  noorer 
moaey  paid  m  urazy  see  Usury  [39 
Cyc  1030  et  seq]. 

70.  Evans  v.  Trenton,  24  K.  J.  L. 
764;  Norton  v.  Blinn,  39  Oh.  St.  145; 
Baldwin  v.  Potter,  4$  Vt.  402. 

"While  it  has  ever  been  the  policy 
of  the  law  to  leave  the  parties  to 
an  illegal  transaction  where  it  Ilnds 
them  by  refusing  relief  to  either  In 
respect  thereto.  It  has,  on  the  other 
hand,  never  regarded  property  or 
money  employed  therein  or  produced 
thereby  as  common  plunder  to  be 
seised  or  retained  by  others  In  no  way 


Interested  In  auoh  buslnesa."  Norton 

V.  BUnn,  81  Oh.  St.  146.  148. 

_  71.   Evans  v.  Trenton,  84  H.  J.  Jj. 

784. 

78.  Evans  v.  Trenton,  24  N.  J.  L. 
764;  Vlscher  v.  Yates,  11  Johns.  (N. 
T.)  23;  OverhoU  v.  Burbrldge,  28 
Utah  408,  79  P  661. 

73.  Clarke  v.  Brown,  77  Ga.  606, 
4  AmR  08:  Vischer  v.  Tales,  11  Johns. 
(N.  T.)  23  [rev  on  other  grounds  12 
Johns.  1];  Smith  v.  Blachley,  188  Pa. 
550,  41  A  619,  68  AmSR  887,  43 
WklyNC  201. 

Xeoovery  from  stakeholder  of  mon- 
ey  placed  as  a  wager  see  Oaming  [20 
Cyc  942,  947]. 

74.  N.  J. — Bvans  v.  Trenton,  84 
N.  J.  L.  764. 

Oh.~Norton  v.  Blinn,  39  Oh.  St.  146. 

Tex. — Floyd  v.  Patterson,  72  Tex. 
202,  10  SW  526,  13  AmSR  787. 

Utah, — Overholt  v.  Burbridge,  28 
Utah  408,  417,  79  P  561  [quot  Cyc]. 

Vt. — Baldwin  v.  Potter,  46  Vt.  402. 

76.  Evans  v.  Trenton;  24  N.  J,  L. 
764;  Floyd  v.  Patterson,  72  Tex.  202, 
10  SW  626,  13  AmSR  787;  Overholt 
V.  Burbridge,  28  Utah  408,  79  P  661; 
Baldwin  V.  Potter,  46  Vt.  402, 

"In  these  cases  ,  .  .  it  is  held 
that  the  cause  of  action  is  not  depen- 
dent upon  the  illegal  transaction. 
When  the  plaintiff  shows  that  the 
defendant  has  received  of  a  third 
party  money  for  his  use,  the  law  from 
the  naked  fact  Implying  a  promise,  the 
case  Is  made  out  'without  going  Into 
the  Illegal  transaction,  and  the  de- 
fendant will  not  be  permitted  to  set 
up  the  Illegality  of  the  original  con- 
tract In  order  to  defeat  a  recovery." 
Floyd  V.  Patterson,  78  Tex.  202,  205, 
10  SW  686,  18  AmSR  787. 

[a]  Awthme  reason  advanced  for 
allowing  a  recovery  by  a  principal 
against  an  agent  In  such  cases  Is  the ' 
necessity  of  preserving  fidelity  and 
good  faith  on  the  part  of  persons 
standing  in  such  relations.  Norton 
V.  Ollnn.  39  Oh.  St.  145;  Smith  v. 
Blackley,  188  Pa.  650,  41  A  619,  68 
AmSR  887,  43  WklyNC  201. 

76.  See  also  Torts  [38  Cyc  435  et 
seq]. 

77.  Passaic  Print  Works  v.  Ely, 
etc,  I>ry-Goods  Co.,  105  Fed.  163.  44 
CCA  426,  62  LRA  673  and  note:  Allen 
V.  Flood,  [1898]  A.  C.  1,  17  ERC  285. 
See  also  Torts  [38  Cyc  437]. 

Abase  of  process  see  Process  [38 
Cyc  542]. 

78.  Passaic  Print  Works  v.  Ely, 
etc.,  Dry-Goods  Co.,  105  Fed.  163,  44 
CCA  426,  62  LRA  673.  See  Libel  and 
Slander  [25  Cyc  411,  560];  Malicious 
I>rosecutfon   [26  Cyc  47]. 

[a]  Vot  strlotly  esoeptlonfl  to 
yeaeral  role. — It  has  been  said  that 
actions  for  libel,  slander,  and  mali- 
cious prosecution  are  not,  although 
sometimes  so  regarded,  exceptions  to 
the  general  rule  that  malice  does  not 
constitute  an  element  in  the  composi- 
tion of  a  civil  wrong,  but  that  they 
are  more  properly  cases  where  the 
wrong  grows  out  of  an  act  which  the 
law  regafds  as  Illegal  but  excuses 
under  exceptional  drcumstanoes  upon 
grounds  of  public 
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other  legal  wrong,  givra  no  cause  of  action,"  and 
that,  while  it  may  materially  affect  the  question  of 
damages  in  case  a  liability  is  established,"^  the  ques- 
tion as  to  whether  an  actionable  wrong  has  been 
done  depends  upon  the  nature  and  quality  of  the 
act,  and  not  upon  the  motive  with  which  it  was 
dope.^^  Thus  an  act  which  constitutes  a  violation 
of  a  legal  right  is  none  the  less  actionable  because 
it  was  not  done  with'  any  improper  or  malicious 


Flood.  [1898]  A.  C.  1,  90,  114,  169,  17 
ERC  28B  (per  Lords  WatBon,  Her- 
BChell,  and  Davey). 

79.  He.— Haywood  v.  Tlllson,  75 
Me.  225,  46  AmR  373. 

N.  y.— Pickard  v.  Collins.  23  Barb. 
444. 

N.  C. — Richardson  v.  Wilmington, 
etc.,  R.  Co.,  126  N.  C.  100,  35  BE  235. 

Pa.— Jenkina  v.  Fowler,  24  Pa.  308. 

Tenn. — Payne  v.  Weatem,  etc.,  R. 
Co.,  13  Lea  607,  49  AmR  666. 

Enr~Bradford  v.  Pickles,  [1895] 
A.  C.  687. 

"Bad  motives  In  doing  an  act  which 
violets  no  legal  right  of  another, 
cannot  make  that  act  a  ground  of 
action."  Ptckard  v.  Collins,  23  Barb. 
<N.  Y.)  444,  459.  "As  long  as  a  man 
keeps  himself  within  the  law  by  doing 
no  act  which  violates  It,  we  must 
leave  his  motives  to  Him  who  searches 
the  heart."  Jenkins  v.  Fowler,  24  Pa. 
308,  310. 

80l  Sparks  v.  McCreary,  156  Ala. 
382,  388.  47  8  332.  22  LRANS  1224 
[clt  Cyc];  Kuasey  v.  Peebles.  53  Ala. 
432;  Bonnell  v.  Smith.  63  Iowa  281,  5 
NW  128;  Smith  v.  Hyndman,  10  Cush. 
(Mass.)  654.  See  Damages  [13  Cyc 
105  et  seq]. 

"When  an  unlawful  act  causes  In- 
Jury  to  another,  the  motive,  Intent  or 
design  of  the  wrong-doer  Is,  as  a 
general  rule,  material  only  In  deter- 
mining the  quantum  of  damages.  The 
absence  of  an  evil  motive  may  limit 
the  recovery  to  actual  damages,  while 
the  presence  of  an  intent  to  do  Injury 
may  aggravate  the  damages."  Hus- 
sey  V.  Peebles,  53  Ala.  432,  436. 

81.  Ala. — Sparks  v.  McCreary,  156 
Ala.  882.  388,  47  S  832,  22  LRANS 
1224  and  note  [clt  Cyc], 

Ky. — Bourller  v.  Macauley.  91  Ky. 
135.  15  SW  60.  12  KyL  787,  34  AmSR 
171,  11  LRA  550;  Chambers  v.  Bald- 
win. 91  Ky.  121,  15  SW  57,  12  KyL 
69»,  34  AmSR  165*,  11  LRA  645  and 
note. 

Mo. — Loewenberg  v.  DeVolgne,  145 
Ho.  A.  710,  123  SW  99. 

Wis. — Qebhardt  v.  Holmes,  149  Wis. 
428,  136  NW  860.  . 

Eng. — Allen  v.  Flood,  [13981  A.  C. 
1,  17  ERC  285:  .Bradford  v.  Pickles, 
[189B]  A.  C.  587. 
'  "It  Is  the  act,  not  the  motive  for 
the  act,  that  must  be  regarded.  If 
the  act,  apart  from  motive,  gives  rise 
merely  to  damage  without  legal  in- 
jury, the  motive,  however  reprehen- 
aible  It  may  be,  will  not  supply  that 
element."  Bradford  v.  Pickles.  [1895] 
A.  C  587,  601  (per  Lord  Macnaghten). 

[a]  "Pran*  can  not  be  predicated 
upon  acts  which  the  party  charged 
has  a.  right  by  law  to  do,  nor  upon 
the  non-performance  of  acts  which  by 
law  he  Is  not  bound  to  do,  whatever 
may  be  hla  motive,  design  or  pur- 
pose, either  In  doing  or  not  doing  the 
acts  complained  of."  Franklin  Ins. 
Ca  V.  Humphrey,  66  Ind.  649.  660,  32 
AmR  78. 

as.  Ala.— HuBsey  v.  PeeMes,  53 
Ala.  432. 

Mass. — Bond  v.  Chapln,  8  Mete.  81 ; 
AdamB  V.  Paige,  7  Pick.  542. 

R.  I. — ^Donahue  v.  Shlppee,  15  JL  I. 
453,  8  A  541. 

Vt. — Henry  v.  Edson,  2  Vt.  499. 

Wis. — Gebhardt  v.  Holmes,  149  Wis. 
428,  135  NW  860, 

Eng. — Rogers  v.  Dutt.  18  Moore  P. 
C.  209.  15  Reprint  78. 

See  Chambers  v.  Baldwin,  91  Ky. 
121.  15  SW  57,  12  KyL  699.  34  AmSR 
165,  11  LRA  645  and  note. 

See  also  Torts  [88  Cyo  437]. 


"If  It  was  not  so,  there  could  be  no 
reparation  for  an  act  of  pure  negli- 
gence, though  ever  so  hurtful  In  its 
effects."  Chambers  v.  Baldwin,  91 
Ky.  121,  127,  15  SW  57,  12  KyL  699, 
34  AmSR  165,  11  LRA  645. 

[a]  Act  OOBS  for  banallt  of  an- 
ottaeri. — Defendant  cannot  relieve  him- 
self from  liability  for  a  wrongful  act 
by  showing  that  he  did  it  for  the  ben< 
ent  of  another.  Helvle  v.  Farmer,  12 
Philippine  222. 

83.  TJ.  S. — Passaic  Print  Works  v. 
Ely,  etc.,  Dry-Goods  Co.,  105  Fed.  168, 
44  CCA  426.  62  LRA  673  and  note. 

Cal. — Bpyson  v.  Thorn,  98  Cal.  578, 
33  P  492,  21  LRA  233  and  note. 

Conn. — Fisher  v.  Fielding,  67  Conn. 
91,  34  A  714,  52  AmSR  2fo,  32  LRA 
236;  Occum  Co.  v.  A.  &  W.  Sprague 
Mfg.  Co.,  34  Conn.  629:  HcCune  v. 
Norwich  City  Gas  Co.,  SO  Conn.  621, 
79  AmD  278. 

Fla. — Chlpley  t.  Atkinson,  28  Pla. 
206,  1  S  934,  11  AmSR  367. 

Ky. — Bourller  v.  Macauley.  91  Ky. 
185,  15  SW  60,  12  KyL  737,  84  AmSR 
171,  11  LRA  650:  (Cambers  v.  Bald- 
win, 91  Ky.  121,  15  SW  57,  12  KyL 
699,  34  AmSR  16S,  11  LRA  646  and 
note. 

La. — Jones  v.  Jones,  119  La.  677,  44 
S  429;  Orr  v.  Home  Mut.  Ins.  Co.,  12 
La.  Ann.  255.  68  AmD  770. 

Me. — Heywood  v.  Tlllson,  75  Me. 
226,  46  AmR  373. 

Mo. — Loewenberg  t.  DeVolgne,  145 
Mo.  A.  710.  123  SW  99. 

N.  Y.— Phelps  V.  Nowlen.  72  N.  T. 
89,  23  AmR  93:  Auburn,  etc..  Plank- 
road  Co.  V.  Douglass,  9  N.  T.  444  [rev 
12  Barb.  653];  Plckard  v.  Collins,  23 
Barb.  444. 

N.  C— White  v.  Klncaid,  149  N.  C. 
415,  63  SE  109,  128  AmSR  668,  28 
LRANS  1177  and  note:  Thornton  v. 
Thornton,  63  N.  C.  211. 

Oh. — Smith  V.  Bowler,  2  Dlsn.  163. 

Pa. — Glendon  Iron  Co.  v.  Uhler;  76 
Pa.  467,  15  AmR  699;  Jenkins  t.  Fow- 
ler. 24  Pa.  308. 

Tenn. — Payne  v,  Weatem,  etc,  R. 
Co.,  13  Lea  507.  49  AmR  666. 

Vt.— Chatfleld  v.  Wilson,  28  Vt.  49: 
South  Royal  ton  Bank  v.  Suffolk  Bank, 
27  Vt.  506;  Humphrey  v.  Douglass,  11 
Vt.  22,  34  AmD  668. 

Eng>— Allen  v.  Flood,  [1898]  A.  C. 
1,  17  ERC  285  [dlsappr  (Jarrington  v. 
Taylor,  11  East  571,  103  Reprint 
1126];  Bradford  v.  Pickles,  [1895]  A. 
C.  587;  1  Halsbury  L.  Eng.  10  par  8. 

See  also  Torts  [38  Cyc  4351. 

"Where  there  Is  a  legal  right  to  do 
a  certain  act,  the  motive  which  In- 
duces the  exercise  of  the  rlfrtit  Is  of 
no  Importance."  Fisher  v.  Fielding, 
67  Conn.  91,  106,  34  A  714,  62  AmSR 
270,  32  LRA  236.  "Where  a  party 
has  a  legal  right  to  do  a  particular 
act  at  pleasure,  the  motive  which  In- 
duced the  doing  of  the  act  at  the  time 
In  Question  can  never  affect  hla  legal 
llabUity  for  the  act.  whatever  effect 
such  motive  may  have  upon  the  quan- 
tum of  damages,  when  his  liability  is 
fixed."  McCune  v.  Norwich  City  Gas 
Co.,  80  Conn.  521,  524,  79  AmD  278. 
"When  a  creditor  who  has  a  Just  debt 
brings  a  suit  or  Issues  execution, 
though  he  does  It  out  of  pure  enmity 
to  the  debtor,  he  Is  safe.  In  slander. 
If  the  defendant  proves  the  words 
spoken  to  be  true,  his  Intention  to 
injure  the  plaintiff  by  proclaiming 
his  Infamy,  will  not  defeat  the  jus- 
tlflcatlon.  One  who  prosecutes  an- 
other for  a  crime,  need  not  show  In 
an  action  for  malicious  prosecution 
that  be  was  actuated  by  oorreot  feel- 


motive.**  On  the  other  hand,  the  general  rule  is 
that  the  exercise  of  a  legal  right  is  not  actionable, 
although  such  right  is  exercised  or  asserted  from 
malicious  motives,"  or,  in  oUier  words,  that  an  act 
lawful  in  itself  is  not  rendered  unlawful  by  a  ma- 
lieiouB  motive.^  This  rule  anolies  to  a  resort  to, 
or  pursuit  of,  l«al  remedies  where  there  is  a  good 
cause  of  action,^  or  no  want  of  probable  cause 
to  acts  which  one  may  lawfully  do  upon  his  own 

Ingfl,  if  he  can  prove  that  there  was 

f ood  reason  to  believe  the  charge  well 
ounded."  Jenkins  v.  Fowler,  24  Pa, 
308,  810.  "In  short,  any  transaction 
which  would  be  lawful  and  proper  If 
the  parties  were  friends,  cannot  be 
made  the  foundation  of  an  action 
merely  because  they  happened  to  be 
enemies."  Jenkins  v.  Fowler,  24  Pa 
308,  310. 

^  [a]  Xaxlm. — "Nullus  vldetur  dolo 
fttcere,  qui  suo  Jure  utltur."  Fisher  v. 
Fielding,  67  Conn.  91,  106,  84  A  714, 
62  AmSR  270,  32  LRA  236.  See  also 
29  Cyc  1293. 

84.    y.  -S. — Passaic  Print  Works  v. 
Ely,  etd,  Dry-Goods  Co.,  106  Fed,  163. 
44  CCA  486,  62  LRA  6f3  and  nOUl. 
Ky.— Chambers  v.  Baldwin.  91  Ky. 

HI'  J?  ?^  **  -*mSR 

165,  11  LRA  545  and  note. 

Me. — Heywood  v.  Tfllaon,  76  Me. 
226.  46  AmR  873. 
«.  T. — Auburn,  etc..  Plank  Road  Co, 

S  N-Jf-  "*  ["V  12  Barb. 
5531:  nckord  T.  Collins,  28  Barb.  444. 

Pa. — Jenkins  v.  Fowler,  24  Pa.  308. 
_  Tenn. — Puns  v.  Western,  etc,  R. 
Co„  IS  Lea^07,  49  AmR  66^. 

Vt. — Chatfield  v.  Wilson,  28  Vt.  49. 
Eng. — Allen  v.  Flood,  [18981  A.  C. 
1,  17  ERC  285  [dlsappr  Carrington  v. 
Taylor,    11.  East    671,    103  Reprint 
1126];  Stevenson  v.  Newnham,  13  C. 

B.  286,  76  ECL  285,  138  Reprint  1208. 
See  also  cases  supra  note  79  et  acq. 
"It  Is  a  truism  of  the  law  that  an 

act  which  does  not  amount  to  a  legal 
injury  cannot  be  actionable  because 
it  is  done  with  a  bad  Intent;  that 
what  one  has  a  right  to  do  another 
cannot  complain  of."  Boyson  v 
Thorn,  98  Cal.  578.  688,  33  P  492  21 
LRA  238  and  note.  "Malicious  mo- 
tives make  a  bad  act  worse;  but  they 
cannot  make  that  wrong  which,  in  its 
own  essence,  is  lawfuh"  Jenkins  v. 
Fowler,  24  Pa.  308.  310  [quot  Hey- 
wood V.  Tlllson,  75  Me.  225,  235,  46 
AmR  873].  "It  has  been  well  ob- 
served that  It  would  be  dangerous  to 
the  peace  of  society  to  admit  the  doc- 
trine that  any  lawful  act  can  be  tram- 
formed  prima  facie  into  an  actionable 
wrong  by  a  simple  allegation  that  the 
act  was  Inspired  by  malice  or  ill  will, 
or  by  an  Improper  motive.  It  is  wiser, 
therefore,  to  exclude  any  Inquiry  Into 
the  motives  of  men  when  their  ac- 
tions are  lawful,  except  in  those  cases 
where  It  is  well  established  that 
malice  is  an  essential  ingredient  of 
the  cause  of  action,  or  In  those  cases 
where,  the  act  done  being  wrongful, 
proof  of  a  bad  motive  whl  serve  to 
exaggerate  the  damages."  Passaic 
Print  Works  v.  Ely,  etc.,  Dry-Goods 
Ca.  106  Fed.  163,  166.  44  CCA  426, 
62  LRA  673. 

^^86.   Thornton     Th<vnton<  63  N.  C 

88.  Cobbey  v.  State  Journal  Co,, 
77  Nebr.  619,  110  NW  643  [rev  reh 
77  Nebr.  626,  632.  113  "NW  224  (clt 
Cyc)];  Wakefield  v.  Falrman,  41  VL 
339. 

"The  principle  Is  Involved  and 
strongly  illustrated  in  cases  for  mali- 
cious prosecution.  In  which  the  plain- 
tiff can  not  recover,  however  virulent 
the  malice,  if  probable  cause  for  the 
prosecution  existed."  Wakefield  v. 
Falrman,  41  Vt.  339,  346. 

[a]  Preseutiiv  *  petlUoa  bt  baak- 
TliptC7  against  another,  although  It 
Is  done  maliciously.  Is  not  actionable 
if  there  was  no  want  of  probable 
cause.   King  t.  Henderson,  [1898]  A 

C.  720. 
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nd,  althongli  they  may  injuriooBly  affeet  another 
id  ^nerally  to  the  exercise  of  any  legal  right  in  a 
wf  ul  and  proper  manner,  altfaoilgh  from  improper 
*  malicious  motives.^  The  role  of  the  eiril  law,  it 
terns,  was  otherwise,^  hut  the  doctrine  of  the  ciril 
w  in  this  regard  was  not  adopted  by  the  common 
.w.**'  The  conunon-law  rule,  however,  undoubtedly 
ives  rise  to  hard  cases  and  permits  the  perpetration 
Z  moral  wrongs,*^  and  there  seems  to  be  a  distinet 


and  growing  tendency  to  break  away  fr<nn  its  strict 
enforcement  and  to  consider  the  qnestion  of  motive  f 
and  there  are  a  number  of  decisions  in  which  the 
principle  has  been  distinctly  recognized  that  acta 
which  may  be  entirely  lawful  if  done  in  good  faith 
or  for  a  legitimate  purpose  may  become  actionable 
if  done  malieiously  and  merely  for  the  purpose  of 
injuring  another."*  Even  under  the  common-law  rule 
an  actiim  irill  lie  if  illegal  means  aze  resorted  to  in 


•msB-fe  In  malloloiui  prosecution  see 
:alicloua  pnwecution  [19  Cyc  20].  . 
87.  X^helpB  V.  Nowlen,  72  N.  Y.  39, 
1  AmR  9S;  Auljurn,  etc.,  Plank  Boad 
o.  V.  Dou^ass.  9  N.  T.  444  [rev  13 
arb.  553];  Plckard  v.  Collfns.  23 
arb.  (N.  T.)  444)  Mahan  v.  Brown, 
3  Wend.  (N.  T.)  261,  28  AmD  481; 
hatfleld  v.  Wilson,  28  Vt.  49;  Metz- 
er  V.  Hochrein,  107  Wis.  267.  83  NW 
Ha.  SI  AmSR  841.  50  L.RA  305:  Brad- 
ord  V.  Pickl«s,  [1895]  A.  C.  687; 
^basemore  v.  Richarda,  7  H.  L.  Caa. 
49.  11  Reprint  140,  1  ERC  729. 
"The  s«neral  rule  is  that  whatever 
man  may  lawfully  do  on  hie  own 
property  under  any  circumstances, 
e  may  do  regrardlesa  of  the  motive 
or  his  conduct."  Metzger  v.  Hoch- 
■ein.  107  Wis.  267,  270,  83  NW  308, 
1  AmSB  841,  50  LRA  305.  The 
naxim,  "Sic  utere  tuo,  ut  allenum 
ion  Isedas,"  does  not  affect  the  appll- 
:ation  of  this  rule.  As  commonly 
ranslated,  "So  use  your  own  as  not 
o  injure  another's.  It  Is  doubtless 
in  orthodox  moral  precept;  but  In  Its 
;trict  lesral  application  it  means  only, 
"So  .use  your  own  that  you  do  no 
cKal  damaire  to  another's."  Payne  v. 
Western,  etc.,  R.  Co.,  13  Lea  (Tenn.) 
507.  527,  49  AmR  666.  "Interpreted 
literally,  it  would  enjoin  a  man 
asainst  any  use  of  his  own  property 
which.  In  Its  consequences,  might  In- 

iurlously  affect  the  interest  of  others; 
lUt  no  such  leral  principle-  ever  ex- 
isted; the  affafrs  of  life  could  not 
well  be  conducted  under  the  restraints 
of  such  a  rule.  On  the  contrary,  every 
proprietor  has  absolute  control  over 
itls  own  property,  and  may  do  with  it 
whatever  he  pleases,  unless  he  there- 
by tnfrlnces  some  fixed  legal  right  of 
another."  Auham,  eta.  Plank  Road 
Co.  Douglass^  N.  Y.  444,  445  [rev 
12  Barb.  E53].  '*^e  maxim,  'Sic  utere 
tuo,  ut  allenum  non  leedas,*  applies 
only  to  cases '  where  the  act  com- 
plained of  violates  some  legal  right  of 
the  party."  Chatfleld  v.  Wilson,  2S 
Vt.  O,  57. 

as.  Cal. — Boyson  v.  Thorn,  98  Cal. 
578,  33  P  492,  21  LRA  233  and  note. 

Ky. — Chambers  v.  Baldwin,  91  Ky. 
121.  15  SW  67.  12  KyL  699,  34  AmSR 
165,  II  LRA  645  and  note. 
,  Mass. — ^Randall  V.  Haselton.  IS  Al- 
len 412. 

N.  T. — Auburn,  etc..  Plank  Road 
Co.  V'.  Douglass,  9  N.  T.  444  [rev  12 

Barb.  553]. 

N.  C.~-Whlte  v,  Klneald,  149  N.  C. 
415,  63  8E  109,  128  AxnSR  MS,  23 
LRANS  1177. 

Pa. — Jenkins  v*  Powler,  24  Pa.  808. 

Eng.— Allen  v.  Flood.  [1898]  A.  C. 
1,  114,  17  KRC  285  (per  Lord  Her- 
schell). 

[a]  XUiutTattaus;>-(l)  One  bank 
lias  a  right  to  buy  up  and  keep  out 
et  circulation  notes  or  bills  issued 
by  another  bank  and  call  upon  the 
■BBUlng  bank  to  redeem  them  In  specie, 
and  the  fact  that  this  is  done  from 
m&Ucious  motives  does  not  create  any 
cause  of  action.  South  Royalton  Bank 
V.  Suffolk  Bank,  27  Vt.  ^06.  (2>  One 
who  lawfully  drives  trespassing  ani- 
n>als  from  his  premises  Is  not  liable 
because  Instead  of  driving  them  off 
m  the  direction  of  the  premises  of 
their  owner,  he  drives  them  In  the 
opposite  direction,  although  he  does 
w  from  Improper  motives.  Hum- 
phrey V.  Douglass,  11  Vt.  22,  34  AmD 
m.  (S)  The  law  does  not  permit 
exclusive  use,  as  a  trade-mark,  of  the 
■J&me  of  a  town,  and  therefore  Its  use 
■V  one  In  connection  with  the  manu- 


facture of  a  certain  kind  of  gooda^ 
does  not  give  him  a  cause  of 'action 
against  another  making  the  same  use 
of  It,  even  though  the  motives  of  the 
latter  may  be  malicious.  Olendon 
Iron  Co.  V.  Uhler.  75  Pa.  467,  15  AmR 
599. 

Sb]  Onlsslowi, — An  omlaaton  or 
usal  to  do  an  act  which  a  person, 
is  under  no  legal  obligation  to  do  is 
not  actionable,  although  he  may  be 
actuated  by  Improper  or  malicious 
motives.  Orr  v.  Home  Mut.  Ins,  Co., 
12  La.  Ann.  255,  68  AmD  770;  Valt  v. 
Lewis,  4  Johns.  (N.  Y.)  450,  4  AmD 
300. 

89.  Tuttle  V.  Buck,  107  Minn.  145, 
119  NW  946,  131  AmSR  446,  22 
LRANS  699,  16  AnnCas  807;  Auburn, 
etc..  Plank  Road  Co.  v.  Douglass,  9 
N.  T.  444  [rev  12  Barb.  B&3]:  Chase- 
more  V.  Richards,  7  H.  L.  Cas.  S49, 
380  11  Reprint  l40.  1  ERC  788  (per 
Lord  Wensleydale) . 

90.  Auburn,  «tc..  Plank  Road  Co. 
V.  Douglass,  9  N.  Y.  444  [rev  12  Barb. 
EB3];  Chasemore  v.  Richards.  7  H.  L. 
Caa.  349,  380,  11  R^rlnt  140,  1  ERC 
729  (per  Lord  Wensleydale). 

91.  Dunshee  v.  Standard  Oil  Co., 
152  Iowa  618,  132  NTV  371,  36  LRANS 
268  faff  reh  126  NW  342];  Barger  v. 
Barrlnger,  151  N.  C.  433,  66  SE  439, 
25  LRANS  831.  19  AnnCas  472.  See 
also  cases  Infra  note  92  et  seq. 

93.  Dunshee  v.  Standard  Oil  Co^ 
1B2  Iowa  618,  132  NW  171.  S6  LRANS 
263  [att  reh  126  NW  842].  See  also 
oases  Infra  note  93. 

"Many  authorities  may  be  found 
holding  without  apparent  qualification 
or  exception,  that  the  law  takes  no 
account  whatever  of  motives  as  con- 
stituting an  element  of  civil  wrong. 
In  other  words.  If  a  man  do  a  thing 
which  Is  otherwise  lawful,  the  fact 
that  he  does  It  maliciously  and  for 
the  express  purpose  of  Injuring  his 
neighbor  affords  the  latter  no  remedy 
at    law.  Fortunately,  we 

think,  the^e  has  for  many  years  been 
a  distinct  and  growing  tendency  of 
the  courts  to  look  beneath  the  letter 
of  the  law  and  give  some  effect  to 
its  beneficent  spirit,  thereby  prevent- 
ing the  perversion  of  the  rules  intend- 
ed for  the  protection  of  human  rights 
into  engines  of  oppression  and 
wrong."  Dunshee  v.  Standard  Oil  Co.. 
162  Iowa  618.  622, '132  NW  371,  36 
LRANS  263  [aff  reh  126  NW  342]. 
"It  must  be  remembered  that  the  com- 
mon law  is  the  result  of  growth,  and 
that  its  development  has  been  deter- 
mined by  the  social  needs  of  the  com- 
munity which  It  governs.  ...  To 
be  an  efficient  instrument,  and  not  a 
mere  abstraction.  It  must  gradually 
a^pt  Itself  to  changed  conditions. 
Necessarily  Its  form  and  substance 
have  been  greatly  affected  by  preva- 
lent economic  theories."  Tuttle  v. 
Buck.  107  Minn.  145.  148.  119  NW 
946,  131  AmSR  446,  22  LRANS  699, 
16  AnnCas  807  and  note. 

93.  Iowa, — Dunshee  v.  Standard 
Oil  Co.,  152  Iowa  618,  132  NW  871, 
Se  LRANS  868  [aCC  reh  126  NW  348]. 

Mich.— Burke  V.  Smith,  «9  MlOh. 
380.  87  NW  838. 

Minn.— Tuttle  v.  Buck,  107  Minn. 
145.  119  NW  946,  131  AmSR  446,  22 
LRANS  699,  16  AnnCas  807  and  note. 

N.  C. — Barger  v.  Barrlnger,  151  N. 
C.  433,  66  SE  439,  25  LRANS  831.  19 
AnnCas  472. 

Oh.— Wyandot  Club  v.  Sells,  4  Oh 
S&CP  254,  8  OhNP  210. 

See  also  Torts  [88  Cyc  48S-487]. 

"It  is  doubtless  true  that  under 


many  circumstances  an  act  is  legally 
right  and  defensible  without  regard 
to  the  motive  which  induces  or  char- 
acterizes It;  hut  there  Is  abundance 
of  autl}orlty  for  saying  that  this  is 
by  no  means  the  universal  rule,  and 
that  an  act  which  Is  legally  right 
when  done  without  malice  may 
become  legally  wrong  when  done  ma- 
liciously, wantonly,  or  without  rea- 
sonable cause."  Dunshee  v.  Standard 
Oil  Co.,  152  Iowa  618.  623, 182  NW  371, 
36  LRANS  263  [aff  reh  126  NW  342]. 
"It  has  been  said  that  the  law  deals 
only  with  externals,  and  that  a  lawful 
act  cannot  be  made  the  foundation  of 
an  action  because  It  was  done  with  an 
evil  motive.  .  .  .  Such  generaliza- 
tions are  of  little  value  In  determin- 
ing concrete  cases.  They  may  state 
the  truth,  but  not  the  whole  truth. 
.  .  .  It  Is  not  at  all  correct  to 
say  tbat  the  motive  with  which  an 
act  is  done  Is  always  immaterial,  pro- 
viding the  act  itself  Is  not  unlawful." 
Tuttle  V.  Buck,  107  Minn.  146,  147.  119 
NW  946,  131  AmSR  446,  22  LRANS 
699,  16  AnnCas  807.  "But  It  must 
be  remembered  that  no  man  has  a 
legal  right  to  ipake  a  malicious  use 
of  his  property,  not  for  any  benefit 
or  advantage  to  himself,  but  for  the 
avowed  purpose  of  damaging  his 
neighbor.  To  hold  otherwise  would 
make  the  law  a  convenient  engine.  In 
cases  like  the  present  [a  spite  fence 
case],  to  Injure  and  destroy  the  peace 
and  comfort,  and  to  damage  the  prop- 
erty, of  one's  neighbor  for  no  other 
than  a,  wicked  puroose,  which  In  itself 
Is.  or  ought  to  be,  unlawful.  The 
right  to  do  this  cannot.  In  an  en- 
ll^tened  country,  exist,  either  in  the 
use  of  property,  or  in  any  way  or 
manner.  .  .  .  The  wanton  Inflic- 
tion of  damage  can  never  be  a  rlghL 
It  1b  a  wrong,  and  a  violation  of  right, 
and  Is  not  without  remedy."  Burke  v. 
Smith,  69  Mich.  380,  388,  37  NW  838 
(per  Morse,  J.).  "Instead  of  saying, 
that  malice  will  not  make  a  lawful  act 
unlawful,  it  la  much  more  consistent 
with  elementary  principles  of  right 
and  wrong  to  say  that  willful  and 
wanton  damage  done  to  another  is 
actionable  unless  there  is  some  just 
or  legal  cause  or  excuse  for  it."  Bar- 
ger V.  Barrlnger,  151  N.  C.  433,  437. 
66  SE  439,  25  LRANS  881,  19  AnnCas 
472.  "No  one  ought  to  have  the  legal 
right  to  make  a  malicious  use  of  his 
property  for  no  benefit  to  himself,  but 
merely  to  injure  his  fellow-man.  To  ' 
hold  otherwise  makes  the  law  an  en- 
gine of  oppression  with  which  to  de- 
stroy the  peace  and  comfort  of  a 
neighbor,  as  well  as  to  damage  his 
property  for  no  useful  purpose,  but 
solely  to  gratify  a  wicked  and  debas- 
ing passion.  .  .  .  The  right  thus 
to  Injure  one's  neighbor  with  Impu- 
nity cannot  long  continue  to  exist 
anywhere  In  an  enlightened  country 
where  Ood  Is  acknowledged  and  the 
Golden  Rule  is  taught."  Barger  v. 
Barrlnger,  161  N.  C.  433,  440.  66  SE 
489,  26  LRANS  831,  19  AnnCas  472. 

[a]  lUwrtratloas.— (1)  This  de- 
parture from  the  strict  common-law 
rule  is  Illustrated  chiefly  In  cases 
relating  to  spite  fences  (Flaherty  v. 
Moran,  81  Mich.  52,  46  NW  881.  21 
AmSR  510.  8  LRA  183;  ' 
Smith,  69  Mich.  380.  87  NW 

fer  V.  Barrlnger,  151  N.  ( 
6  SE  439.  26  LRANS  83: 
19  AnnCas  472  and  note 
See  Adjoining  Landowne 
789]);  (2)  cases  relating  t 
Interference  with  undergiy 
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order  to  aecompliab  -the  act,**  but  in  saeh  cases  the 
right  of  aetion  exists  independently  of  the  question 
of  motive."* 

[$55]  fl.  Effect  of  Intent""  While  there  are  cer- 
tain classes  of  actions  in  which  intent  figures  as  a 
material  element,"^  the  general  rule  is  that  except 
where  the  act  done  is  purely  involuntary  in  the 
strict  sense,"*  an  act  which  constitutes  an  infringe- 
ment of  a  legal  right  is  actionable  witb6ut  re^u^ 
to  the  intent  with  which  it  was  done."^  The  rule  ap- 
plies not  onl^  where  defendant  did  not  intend  the 
particular  injury  which  resulted  from  his  act;^  but 
also  where  he  did  not  inten^  any  injury,'  or  did  not 
know  that  bis  act  was  wrongful  and  it  applies  not 
only  to  torts,*  but  also  to  unintentional  breaches  of 
contract."    But  the  mere  existence  of  a  wrong- 


latlnv  waters  (BarcIaT  v.  Abraham, 
121  Xowa  619,  96  NW  1080,  100  AmSR 
366,  64  LRA  255;  Wyandot  aub  v. 
aellB,  4  OhS&CP  254,  3  OhNP  210. 
See  Waters  [40  Cyc  «2»-631]);  (3) 
anci  caaes  where  a  person  engages  In 
a  business,  not  with  a  view  to  profit, 
but  merely  for  the  purpose  of  ruining 
the  business  of  another  (Dunshee  v. 
Standard  Oil  Co.,  152  Iowa  618,  132 
NW  371.  36  LRANS  263  [aft  reh  126 
NW  342];  Tuttle  v.  Buck.  107  Minn. 
145,  119  NW  946.  131  AmSB  446,  22 
LRANS  699  and  note,  16  AnnCas  807 
and  note.  See  Torts  [38  Cyc  437  text 
and  not©  67]). 

84.  See  Boyson  v.  Thome.  98  Cal. 
678,  33  P  492,  21  LHA  233;  Chambers 
V.  Baldwin,  91  Ky.  121.  15  SW  57,  12 
KyL  699,  84  AmSR  165.  11  LRA  545; 
Perkins  v.  Pendleton,  90  Me.  166,  38 
A  96,  60  AmSR  252. 

86.  Payne  v.  Western,  etc.,  R.  Co., 
18  Lea  (Tenn.)  EOT,  49  AmR  666; 
Allen  V.  Flood,  [1S98I  A.  C.  1,  17  ERC 
285. 

99.  Xatent  as  •lament  of:  Assault 
see  Assault  and  Battery  [3  Cyc  106?]; 
Conversion  see  Trover  and  Conversion 
[38  Cyc  2010];  Fraud  see  Fraud  [20 
Cyc  86];  Libel  and  slander  see  Libel 
and  SlaQder  [26  Cyc  871];  Negligence 
see  Negtlgrence  [29  Cyc  421];  Nui- 
sance see  Nuisances  [29  Cyc  11541; 
Tort  generally  see  Torts  [28  Cyc  436, 
438];  Trespass  see  Trespass  [38  Cyc 
1002]. 

97.  See  Assault  and  Battery  [S 
Cyc  1067];  Fraud  [20  Cyc  35]. 
.  SB.  Hobart  v.  Haggett.  12  Me.  67, 
28  AmD  159;  Cunningham  v.  Pltier, 
2  W.  Va.  264,  94  AmD  626.  See  also 
Torts  [38  Cyc  423,  424,  488]. 

Xf  <nw  is  UMToUlalilr  oom- 
by  force  and'  against  his  will 
to  do  an  act  which  amounts  to  a 
trespass,  he  is  not  liable  therefor. 
The  person  compellInK  the  act  Is  the 
real'  trespasser.  Cunningham  Plt- 
ier, 2  W.  Va.  264.  94  AmD  626. 

99.  Amlck  v.  O'Hara,  6  Blackf. 
(Ind.)  258;  Bonnell  v.  Smith,  58  Iowa 
281.  5  NW  128;  Kentucky  Heating  Co. 
V.  Hood,  123  Ky.  388.  118  SW  337,  134 
AmSR  457.  22  LRANS  588;  Hobart  v. 
Hagget,  12  Me.  67.  28  AmD  169.  See 
also  Torts  [38  Cyc  4381;  and  cross 
references  supra  note  96. 

"To  create  a  liability,  it  never  is 
necessary  that  a  wrongdoer  should 
contemplate  the  particulars  of  the  in- 
jury from  his  wrongful  act,  nor  the 
precise  way  In  which  the  damages 
will  be  inflicted.  He  need  not  even 
expect  that  damage  wtU  result  at  all, 
If  he  does  that  which  Is  unlawful  and 
which  involves  a  risk  of  Injury." 
Fottler  V.  Moseley,  185  Mass.  563,  566, 
70  NB  1040. 

[a]  As  affectliig'  the  anestlon  of 
OantagM,  defendant's  intent  may  be 
a  proper  subject  of  inquiry.  Bonnell 
V.  Smith,  68  Iowa  281.  5  NW  128.  See 
Damages  [13  Cyc  105  et  seqj. 

1.  Peterson  v.  Haffner,  59  Ind.  ISO, 
26  AmR  81;  Fottler  v.  Moseley.  186 
Mass.  B6S,  70  NE  1040;  HIU  V.  Winsor, 
118  Mass.  261;  Hunger  v.  Baker,  66 
Barb.  (N.  T.)  S3»,  1  Thomps.  &  C. 
182;  Vandenbursh  t.  Truax.  4  Den. 


(N.  T.)  464,  47  AmD  268. 
Torts  [38  Cyc  4401. 


3.  Amlck  V.  O'Hara.  6  Blackf. 
(Ind.)  268;  Kentucky  Heating  Co.  v. 
Hood,  133  Ky.  383.  118  SW  537.  134 
AmSR  467,  22  LRANS  588;  Fottler  v. 
Moseley,  185  Mass.  663.  70  NE  1040; 
Vandenburgh  v.  Truax,  4  Den,  (N.  T.) 
464,  47  AmD  268.  See  also  Torts  [38 
Cyc  440]. 

3.  Hobart  v.  Hagget,  12  Me.  67,  28 
AmD  159.  See  also  Trespass  [38  Cyc 
1002-1004]. 

4.  See  Torts  [38  Cyc  488-440];  and 
cases  supra  note  99  -et  seq. 

8.  O'Meallie  v.  Moreau,  116  La. 
1020,  41  S  243. 

"There  cannot  be  a  breach  of  con- 
tract without  a  cause  of  action,"  And 
an  action  for  damages  may  be  main- 
tained although  the  breach  was  due 
to'  an  honest  mistake  on  the  part  of 
defendant.  O'Meallie  v.  Moreau,  116 
La.  1020,  1022,  41  S  243. 

6.  Columbus  City  Deposit  Bank  v. 
Green,  138  Iowa  156.  115  NW  893, 

I  [a]  A  threat  to  cosunlt  an  iBjnzjr 
is  not  an  actionable  wrong,  but  is 
merely  a  promise  of  doing  something 
in  the  future  which  may  be  Injurious, 
but  which  may  never  be  carried  Into 
effect.  Hey  wood  v.  Till  son,  76  Me. 
225,  46  AmR  373  [cit  Cooley  Torts 
29].   See  Threats  [38  Cyc  300]. 

7.  North  Vernon  v.  Voegler,  103 
Ind.  314,  319,  2  NE  821;  West  Vir- 
ginia Transp.  Co.  v.  Standard  Oil  Co.. 
50  W.  Va.  611,  615,  40  SB  E91,  88 
AmSR  895,  68  LRA  804. 

&  Bohn  Mfg.  Co.  V.  HoUis,  64 
Minn.  223,  283,  55  NW  1119,  40  AmSR 
319,  21  LRA  337;  State  v.  Moore,  69 
N.  H.  99,  101,  39  A  684;  Reynolds  v. 
Plumbers'  Material  Protective  Assoa, 
30  Misc.  709,  716.  68  NTS  303;  Thorn- 
ton T.  Thornton,  63  N.  C.  211,  212. 
See  also  22  Cyc  1084. 

North  Vernon  v.  Voegler,  103 
Ind.  814.  319.  2  NE  821;  West  Virginia 
Transp.  Co.  v.  Standard  Oil  Co.,  60 
W.  Va.  611,  615,  40  8E  691,  88  AmSR 
896,  56  LRA  804. 

"We  must  nicely  distinguish  be- 
tween damnum  and  Injuria.  We  .com- 
monly use  the  words  Injury'  and 
'damage'  Indiscriminately;  but  In  the 
rule  above  these  Latin  words  are  dis- 
tinct. Damnum  means  only  harm, 
hurt,  loss,  damage;  while  injuria 
comes  from  In,  against,  and  Jus,  right, 
and  means  something  done  against 
Jhe  right  of  the  party,  producing  dam- 
age, and  has  no  reference  to  the  fact 
or  amount  of  damage."  West  Vir- 
ginia Transp.  Co.  v.  Standard  Oil  Co., 
50  W.  Va.  611,  615,  40  SE  591,  88 
AmSR  895.  56  LRA  804.  "The  words 
are  sometimes  used  as  synonymous 
terms,  but  they  are.  In  strictness, 
words  of  widely  different  meaning. 
There  is  more  than  a  mere  verbal 
difference  in  their  meaning,  for  they 
describe  essentially  different  things. 
The  law  has  always  recognized  a  dif- 
ferenge  between  the  things  described, 
for  it  is  often  declared  that  no  action 
will  lie  because  the  act  Is  damnum 
absque  Injuria."  North  Vernon  v. 
Voei^er,  108  Ind.  314,  319,  2  NE  821. 
"The  distinction  Is  Important,  for  the 


fnl  intent  witiiout  any  vro&gfnl  aet  is  not  action- 
able.* 

[(661   £.  Injury  and  Damagft—l.  In  OesanL 

While  the  term  "itgury"  is  sometimes  used  in  the 
sense  of  '-'dama^,'  and  has  been  d^ned  as  damage 
resulting  fnnn  an  unlawful  act/  there  is,  properly 
speaking,  a  material  distinction  between  the  two 
terms.*  An  injury  in  the  legal  sense  is  a  wrong" 
the  violation  of  a  legal  ri^tj"  while  damage  is  the 
barm,  detriment,  or  loss  sustained  by  reason  of  the 
injury,"  ' 

67]   2.  Damage  wifhoat  Injury*'— a.  In  Oen- 

waL  To  constitute  an  injury  there  must  be  a  viola- 
tion of  some  legal  right,  and  there  are  many  cases 
in  which  a  person  may  sustain  actual  damage  with- 
out sustaining  any  legal  injury.''  In  such  cases  the 

See  also  reason  that  the  law  la.  that  fresh 
damages,  without  a  fresh  Injury,  will 
not  authorize  a  second  or  sDbsequent 
action."  North  Vernon  v.  Voesrler,  103 
Ind.  314,  319,  2  NE  821. 

10.  Carstesen  v.  Stratford,  €7 
Conn.  428,  437,  35  A  276:  Parker  v. 
Qrlswold,  17  Conn.  228,  802,  42  AmD 
739;  North  Vemon  v.  Voegler,  103 
Ind.  314.  319,  2  NE  821.  Beef  also  28 
Cyc  1064. 

11.  Carstesen  t.  Stratford,  67 
Conn.  428,  437,  35  A  276;  Parker  v. 
Griswold.  17  Conn.  228.  302.  42  AmD 
789;  Hitch  v.  Edgecombe  County,  132 
N.  C.  573.  675,  44  SE  SO;  Macauley  v. 
Tlerney,  19  R.  I.  255,  258,  33  A  1,  61 
AmSR  770,  37  LRA  455;  West  Vir- 
^nia  Transp.  Co.  v.  Standard  Oll'Co., 
50  W.  Va.  611.  615,  40  SE  691,  88 
AmSR  896,  56  LRA  804.  See  also  22 
Cyc  1064. 

12.  West  Virginia  Transp.  Co.  v. 
Standard  Oil  Co.,  60  W.  Va.  611,  615, 
40  SE  591,  88  AmSR  896,  S«  UtA  804. 
See  also  12  Cyc  1193. 

13.  See  also  Torts  [38  Cyc  418- 
428]. 

14.  McCoy  V.  Plum  Bayou  Levee 
Dlst.,  95  Ark.  345,  129  SW  1097,  29 
LRANS  396;  White  V.  KIncaid,  149  N. 
C.  415,  63  SB  109,  128  AmSR  665,  23 
LRANS  1177;  Macauley  v.  Tlemey.  19 
R.  L  255,  33  A  1.  61  AmSR  770,  87 
LRA  455;  West  Virginia  Transp.  Co. 
V,  Standard  Oil  Co,,  BO  W.  Va.  611.  40 
SE  591,  88  AmSR  896,  66  LRA  804. 

"No  one,  legally  speaking.  Is  In- 
jured or  damntfled.  unless  some  right 
Is  infringed."  Mahan  v.  Brown,  13 
Wend.  (N.  T.)  261,  265,  28  AmD  481. 

15.  Mass. — Randall  v.  Haxelton,  12 
Allen  412. 

N.  J.— McQulre  Grant.  28  N.  J.  L- 
356,  67  AmD  49;  Cook  T.  Chapman,  41 
N.  J.  %.  152,  2  A  286. 

Pa. — ^Pennsylvania  Coal  Co.  v.  San- 
derson, lis  Pa.  126,  6  A  46S,  S7  AmR 
446. 

'Eng. — Day  v.  Brownrfn'.  10  Ch-  D 
224:  1  Halabury  U  Bnr  10  par  18. 

N.  B.— St.  John  T.  M.  C.  A.  v.  Hutch- 
Ison,  18  N.  B.  622. 

"There  Is  such  a  thing  known  to 
the  law  as  damage  without  injury, 
and  this  occurs  where  damage  results 
from  an  act  or  omission  which  the 
law  does  not  esteem  an  injury."  Cook 
V.  Chapman,  41  N,  J.  Eq.  152,  160,  2 
A  286.  "The  mere  fact  that  a  com- 
plainant may  have  suffered  damage  of 
the  kind  which  the  law  recognises  Is 
not  enough.  There  must  also  be  a 
violation  of  a  duty  recognised  by  law: 
In  the  language  of  the  civil  law  mere 
damnum  Is  not  enough;  there  must 
also  be  injuria;  that  la,  ex  damno 
absque  Injuria  non  oritur  actio."  1 
laggard  Torts  87  [quot  West  Vir- 
ginia Transp.  Co.  v.  Standard  Oil  Co.. 
50  W.  Va.  611,  616,  40  SE  591,  S8 
AmSR  895,  66  LRA  804].  "If  a  man 
sustains  damage  by  the  wrongful  act 
of  another,  he  is  entitled  to  a  remedy; 
but  to  give  him  that  title  those  two 
things  must  concur,  damage  to  him- 
self, and  a  wrong  committed  by  the 
other.  That  he  has  sustained  damage 
is  not  of  Itself  sufficient."  Rex  v. 
Pa^iam  Sewer  Comts..  8  B.  &  C  166, 
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damage  is  danmum  absque  injuria^^ — damage  with- 
out iojoiy,^^  and  no  cause  of  action  arises  in  favor,  of 
the  party  sustaining  it  against  the  party  by  whose 
act  it  was  caused/^  But  no  damage  for  which  a  re- 
covery is  expressly  authorized  by  statute  can  be 
deemed  damnum  absque  injuria.^" 

U  58]  b.  Exercise  of  Legal  Bights.™  No  cause 
of  action  arises  from  the  doing  of  a  lawful  act  or 
the  exercise  of  a  l^al  right  if  done  or  exercised  in 


a  lawful  and  proper  manner,''  the  resulting  damage, 
if  any,  being  damniim  absque  injuria.^^  A  liability 
may,  however,  arise  from  the  doing  of  a.  lawful  act 
or  the  exercise  of  a  l^al  right  in  a  negligent  or  im- 
proper manner;^  but  in  such  cases  the  liability  is 
based  not  upon  the  act  done,  but  upon  the  manner  of 
doing  it.'* 

59]  c.  Use  of  One's  Ovn  Fropertr*  While 
there  is  an  ancient  maxim  to  the  effect  that  one  must 


362,  16  ECL  179,  108  Reprint  1076, 
23  ERC  792.  "There  are  many  acts 
done  In  the  exercise  ot  Individual 
riehts  which  occasion  loss  to  others, 
which  nevertheless  afford  no  subject 
of  legral  redress.  The  loBS  they  occa- 
sion is,  in  the  eye  of  the  law,  damnum 
absque  injuria."  McQuire  v.  Grant, 
25  N.  J.  L.  356.  362,  67  AmD  49.  "The 
line  which  separates  this  class  of  acts 
from  those  which  form  the  subjects 
of  le^l  redress  is  often  shadowy  and 
indistinct.  It  rests  frequently  upon 
grounds  of  public  policy,  or  upon  the 
mere  force  of  authority,  rather  than 
upon  any  clear  or  well  defined  prin- 
cipto."  SfcGuire  v.  Grant,  36  N.  J.  L. 
356,  362,  67  AmD  4$. 

16.  Mass. — Randall  v.  Hazelton,  12 
Allen  412. 

Mich. — National  Copper  Co.  v.  Min- 
nesota Min.  Co..  67  Mich.  83,  23  NW 
7S1.  58  AmR  333. 

Minn. — Jenkins  v.  Hanson,  101 
Minn.  298,  112  NW  216. 

N.  J.— McGulre  v.  Grant,  25  N.  J.  L. 
356,  67  AmD  49;  Cook  v.  Chapman,  41 
N.  J.  Bq.  152,  2  A  286. 

N.  C— White  V.  Kincaid,  149  N.  C. 

415,  63  SB  109,  128  AmSR  663,  23 
LRANS  1177. 

Pa. — Pennsylvania  Coal  Co.  v.  San- 
derson, lis  Pa.  126.  6  A  453,  57  AmR 
445. 

W,  Va. — ^West  Virginia  Transp.  Co. 
T.  Standard  Oil  Co.,  60  W.  Va.  611, 
40  SB  S»l,  88  AmSR  896.  56  IjRA 
804. 

"Unless  a  right  Is  -violated  though 
there  be  damage.  It  Is  damnum  absque 
injuria."  West  Virginia  Transp.  Co. 
V.  Standard  Oil  Co.,  50  W.  Va.  611, 
615.  40  SB  591,  88  AmSR  896,  56  LRA 
804.  "Damnum  absque  injuria,  is  not 
a  legal  novelty.  It  does  not  neces- 
sarily follow  that  because  a  platntllT 
may  have  sustained  a  serious  Injury 
In  his  property,  consequent  upon  the 
voluntary  acts  of  a  defendant,  that 
therefore  he  has  a  right  to  recover 
damavea  for  that  injury.  Some  acts 
may  be  Justified  by  an  express  pro- 
vision of  law;  or  the  damage  may 
have  arisen  as  the  consequence  of 
those  acts  which  others  might  law- 
fully do  in  the  enjoyment  and  exer- 
cise of  their  own  rights  and  manage- 
ment of  their  own  business:  or  it  may- 
have  resulted  from  the  application  of 
those  principles  by  which  the  general 
good  Is  to  be  consulted  and  promoted, 
though  in  many  respects  operating 
unfavorably  to  the  interests  of  in- 
dividuals in  society.  Other  instances 
might  be  stated.  Such  is  and  must 
be  the  law  of  society."  Spring  v. 
Russell.  7  Me.  273.  289. 

17.  Hession  v.  Wilmington.  (Del.) 
2?  A  S30,  834  ("damaged  without  In- 
Jury"):  Gadsden  v.  Georgetown  Bank, 
39  S.  C.  L.  SS6,  346  Ca  loss  without 
a  wTORK**).    See  also  IS  Cyo  256. 

18.  Aric. — ^McCoy  v.  Plum  Bayou 
I^vee  Dlst.,  95  Ark.  346,  129  SW 
1097,  29  LRANS  396. 

Mass. — ^Randall  v,  Hazelton,  12 
Allen  412. 

Mich. — National  Copper  Co.  v.  Min- 
nesota Mln.  Co..  5T  Midi.  83,  23  NW 
781.  58  AmR  333. 

Minn. — Jenkins  v.  Hanson,  101 
Minn.  298,  112  NW  216;  Bohn  Mfg. 
Co.  V.  Holns,  64  Minn.  223,  55  NW 
1119,  40  AmSR  819,  21  LRA  337. 

N.  J.— McOulre  v.  Grant,  26  N,  J. 
L.  356,  67  AmD  49. 

N.  C— White  v.  Klncald,  149  N.  C. 

416,  «S  8E  109,  128  AmSR  663,  23 
LRANS  1177. 


Pa. — Pennsylvania  Coal  Co.  v.  San- 
derson, 118  Pa.  126,  6  A  463,  67  AmR 

445. 

R.  I. — Macauley  t.  Tlemey,  19  R. 
I.  256,  S8  A  1,  61  AmSR  770,  37  LRA 

456. 

Tenn. — Brown  v.  Gardner,  4  Lea 
145. 

W.  Va.— West  Virginia  Transp.  Co. 
V.  Standard  OH  Co.,  60  W.  Va.  611, 
40  SE  591,  88  AmSR  895;  56  LRA  804. 

Eng. — Rex  V.  Pagham  Sewer 
Com'rs,  8  B.  &  C.  355,  15  ECL  179, 
108  Reprint  1075,  23  ERC  792. 

[a]  Mii»im. — (1)  Ex  damno  absque 
Injuria  non  oritur  actio.    West  Vir- 

rinia  Transp.  Co.  v.  Standard  Oil  Co., 
0  W.  Va.  611.  615,  40  SB  591,  88 
AmSR  895,  56  LRA  804.  (2)  "It  l8 
an  ancient  maxim,  that  a  damage  to 
one,  without  an  injury  in  this  sense, 
(damnum  absque  Injuria,)  does  not 
lay  the  foundation  of  an  action;  be- 
cause. If  the  act  complained  of  doeu 
not  Violate  any  of  his  legal  rights, 
it  Is  obvious,  that  he  has  no  cause 
to  complain."  Parker  v.  Orlswold,  17 
Conn.  228.  302,  42  AmD  789. 

[b]  l>osa  from  irasbMss  competi- 
tion.— This  rule  applies  to  losses  sus- 
tained In  regard  to  one's  business, 
trade,  or  profession  by  lawful  compe- 
tition. Macauley  v.  TIemey,  19  R.  I. 
256,  S3  A  1,  61  AmSR  770,  37  LRA 
456;  West  Virginia  Transp.  Co.  v. 
Standard  Oil  Co.,  50  W.  Va.  611,  40 
SE  591,  88  AmSR  895,  66  LRA  804; 
1  Halsbury  L.  Eng.  11  par  9.  See 
Torts  [38  Cyc  503].  "Trade  should 
be  free  and  unrestricted;  and  hence 
every  trader  is  left  to  conduct  his 
business  In  his  own  way,  and  cannot 
be  held  accountable  to  a  rival  who 
sufFers  a  loss  of  profits  by  anything 
he  may  do,  so  long  as  the  methods 
he  employs  are  not  of  the  class  of 
which  fraud,  misrepresentation,  In- 
timidation, coercion,  obstruction  or 
molestation  of  the  rival  or  his  serv- 
ants or  workmen,  and  the  procure- 
ment of  violation  of  oontractural 
relations,  are  instances."  Macauley  v. 
Tierney,  19  R.  I.  256,  269.  33  A  1, 
61  AmSR  770,  37  LRA  455. 

IS.  Paris  Mountain  Water  Co.  v. 
Greenville,  53  S.  C.  82,  30  SE  699. 

aa  See  also  Torts  [38  Cyc  418- 
4233. 

31.  Ark. — BIzzell  v.  Booker.  16 
Ark.  308. 

Conn. — Burroughs  v.  Housatonic  R. 
Co.,  15  Conn.  124,  38  AmD  64. 

111. — Wright  V.  Chicago,  etc..  R. 
Co..  7  111.  438. 

Iowa. — McMUlIn  T.  Staples,  86 
Iowa  532;  Slatten  v.  Des  Moines  Val- 
ley R.  Co.,  29  Iowa  148.  4  AmR  206. 

La. — Steeg  v.  Leopold  Well  Bidg., 
etc.,  Co.,  12l  La.  101,  62  S  232. 

Me. — Jackson  v.  Castle,  80  Me.  119, 
13  A  49;  Spring  v.  Russell,  7  Me. 
273 

Mass. — O'Callaghan  v.  Cronan,  121 
Mass.  114;  Randall  v.  Haselton,  12 
Allen  412;  Rockwood  t.  Wilson,  11 
Cush.  221. 

Mich. — National  Copper  Co.  ▼.  Min- 
nesota Mln.  Co.,  57  Mich.  88,  28  NW 
781,  53  AmR  333. 

Minn. — Jenkins  v.  Hanson,  101 
Minn.  298,  112  NW  216. 

Mo.—Klnealy  v.  St.  Louis,  etc.,  R. 
Co.,  69  Mo.  668;  Collier  v.  Chicago, 
etc,  R  Co.,  48  Ma  A.  398. 

N.  J. — Thompson  v,  Pennsylvania 
R.  Co.,  61  N.  J.  L.  42.  16  A  833; 
McGulre  v.  Grant,  25  N.  J.  L.  356,  67 
AmD  49:  Lord  v.  Carbon  Iron  Mfg. 
Co..  42  N.  J.  Eq.  167,  6  A  812;  Morris, 


etc.,  R.  Co.  V.  Newat^  10  N.  J.  Eq. 
862. 

N.  T. — Peo.  V.  Albany,  6  Lans.  524 
[aff  53  N.  Y.  629]. 

N.  C— White  V.  Klncald,  149  N.  C. 

415,  63  SE  109,  128  AmSR  663,  23 
LRANS  1177;  Thornton  v.  Thornton, 
63  N.  C.  211. 

Philippine. — Forbes  V.  Tlaco,  16 
Philippine  634. 

Vt.— Chatfleld  v.  Wilson,  88  Vt.  49. 

W.  Va. — West  Virginia  Transp.  Co. 
V.  Standard  Oil  Co.,  50  W.  Va.  611. 
40  SE  591,  88  AmSR  896.  66  LRA  804. 

Wis.— Fahn  v.  Relchart,  8  Wis.  266. 
76  AmD  237. 

Eng. — Rogers  v.  Dutt,  18  Moore  P. 
C.  209.  16  Reprint  78. 

"The  exercise  by  one  man  of  a 
legal  right  cannot  be  a  legal  wrong 
to  another."  State  v.  Moore,  69  N. 
H.  99.  101.  89  A  684.  .Cooler  Torts 
[quet  Haywood  v.  TiUsota,  76  Me.  226. 
234,  46  AmR  373].  "To  State  the  point 
In  a  te'w  words,  whatever  one  nas  a 
right  to  do  another  cannot  liave  a 
right  to  complain  of."  Cooley  Torts 
330  [quot  West  Virginia  Transp.  Co.  v. 
Standard  Oil  Co..  60  W.  Va.  611.  617, 
40  SE  591,  88  AmSR  896.  66  LRA 
804].  "The  exercise  of  a  right  con- 
ferred by  a  valid  contract,  in  the 
manner  provided  by  Its  terms,  cannot 
be  the  ground  of  an  action."  Randall 
V.   Hazelton,   12   Allen    (Mass.)  412, 

416.  "It  Is  a  principle  well  estab- 
lished, that  when  a  person,  corpora- 
tion or  individual  Is  doing  a  lawful 
thing  in  a  lawful  way,  his  conduct 
Is  not  actionable,  though  It  may  re- 
sult in  damage  to  another;  for,  though 
the  damage  done  is  undoubted,  no 
legal  right  of  another  Is  Invaded,  and 
hence  It  Is  said  to  be  damnum  absque 
Injuria."  White  v.  Klncald.  149  N.  C 

415,  419,  63  SE  109.  128  AmSR  66S. 
23  LRANS  1177.  "It  is  well  settled 
in  this  conrt  that  a  man  Is  not  liable, 
in  an  action  of  trespass  on  the  case, 
for  any  unintentional  consequwitlal 
Injury  resulting  from  a  lawful  act, 
where  neither  negligence  nor  folly 
can  be  Imputed  to  him,  and  that  the 
burden  of  proving  the  negligence  or 
folly,  where  the  act  Is  lawful,  Is  upon 
the  plaintiff."  Morris  v.  Piatt,  82 
Conn.  76,  84. 

aa.  Mass. — Randall  T.  HaseUon, 
12  Allen  412. 

Mich. — National  Copper  Co.  V.  Min- 
nesota Min.  Co.,  57  Mich.  83,  23  NW 
781,  68  AmR  333. 

N.  J. — Lord  V.  Carbon  Iron  Mfg. 
Co.,  42  N.  J.  Eq.  157,  6  A  812;  McGulre 
V.  Grant,  25  N.  J.  L.  356,  67  AmD  49. 

N.  C— White  V.  Klncald,  149  N.  C. 

416,  63  SE  109,  128  AmSR  663,  23 
LRANS  1177. 

W.  Va. — West  Virginia  Transp.  Co. 
v.  Standard  Oil  Co..  60  W.  Va.  611,  40 
SE  691.  8S  AmSR  895.  66  LRA  804. 

See  also  cases  supra  note  21;  and 
generally  supra  S  67. 

"If  the  act  is  lawful,  although  It 
may  be  prejudicial.  It  Is  damnum 
absque  Injuria."   Chatfleld  v.  Wilson, 

28  Vt.  49,  68. 

B3.  Burroughs  v.  Housatonic  R. 
Co.,  15  Conn.  124,  38  AmD  64;  Wright 
V.  Chicago,  etc.,  R.  Co..  7  lU.  A.  438; 
McMIllIn  V.  Staples,  36  Iowa  632; 
Slatten  v.  Des  Moines  Valley  R.  Co., 

29  Iowa  148.  4  AmR  206;  Vanden- 
burgh  V.  Truax,  4  Den.  (N.  T.)  464. 
47  AmD  268. 

24.  McMinin  V.  Staples.  36  Iowa 
632:  Slatten  v.  Des  Molnea  Valley  R. 
Co.,  29  Iowa,  148,  4  AmR  206. 
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BO  nse  his  own  property  as  not  to  injure  another," 
the  maxim  in  its  legal  sense  has  reference  not  to  the 
mere  infliction  of  .damage,  but  to- the  violation  of  a 
right,*"  and  means  only  that  one  mast  bo  use  his 
own  as  not  to  violate  a  legal  right  of  another.^^ 
Every  one  has  a  right  to  the  natural  use  and  en- 
joyment of  his  own  property,"  and  for  lawful  acts 
done  by  one  person  upon  his  own  property  in  a  law- 
ful and  proper  manner  there  is  no  cause  of  action, 
alUiou^h  damage  to  another  may  incidentally  result 
therefrom,''  sudi  damage  being  damnum  absque 


as.  Whitney  v.  Bartholomew,  21 
Conn.  213;  Scott  v.  Bay,  3  Md.  431; 
Cahlll  V.  Kastman,  IS  Minn.  824,  10 
AmR  184;  Plckard  v.  Collins,  23  Barb. 

iN.  T.)  444;  Carhart  v.  Auburn  Gas 
light  Co.,  22  Barb.  (N.  T.)  297.  See 
also  36  Cyc  436. 

[a]  M--^*"- — (1)  Sic  utere  tuo  ut 
allenum  non  leedas.  Van  Pelt  v.  Mc- 
Graw,  4  N.  Y.  110,  113;  Carhart  v. 
Auburn  Gas  Light  Co..  22  Barb.  <N. 
T.)  297,  307;  Woodrtng  v.  Forks  Tp., 
28  Pa.  855,  361.  70  AmD  134.  See 
also  86  Cyc  48S.  <2)  "The  maxim, 
that  every  man  must  bo  use  his  own 
property  as  not  to  Injure  another.  Is 
known  to  every  lawyer,  and  approved 
by  every  moralist.  There  Is  some- 
times found  a  diflflculty  In  its  appli- 
cation." Whitney  v.  Au^holomew.  21 
Conn.  213,  217. 

86.  Payne  v.  Western,  etc,  R.  Co., 
13  I.ea  (Tenn.)  507.  4S  AmR  666. 

97.  Plckard  v.  Collins,  23  Barb. 
(N.  T.>  444;  Payne  v.  Western,  etc., 
R.  Co.,  13  Lea  (Tenn.)  507,  49  AmR 
666:  Chatfleld  v.  Wilson.  28  Vt.  49. 

"The  maxim  sic  utere  tuo  ut  allen- 
um non  leedas  Is  Iterated  and  reiter- 
ated in  our  books,  and  yet.  there  Is 
■carcelT  an  aphorism  known  to  the 
law  the  true  application  of  which  Is 
more  varue  ana  undefined.  Interpreted 
llterally^t  would  enjoin  a  man  against 
any  use  of  hla  own  property  which 
In  Ita  consequences  might  Injuriously 
affect  the  Interests  of  others;  but  no 
such  legal  principle  ever  existed.  The 
affairs  of  life  could  not  well  be  con- 
ducted under  the  restraints  of  such  a 
rule.  On  the  contrary  every  proprie- 
tor has  absolute  control  over  his  own 
property,  and  may  do  with  It  whatever 
ne  pleases,  unless  he  thereby  Infringes 
some  fixed  legal  right  of  another. 
Loss  or  damage  to  one  person  arising 
from  the  use  made  by  another  of  his 
own  property  is  damnum  absque  In- 
juria, and  affords  no  ground  of  ac- 
tion.*' Auburn,  etc^  Plank  Road  Co. 
V.  Douglass,  8  N.  Y.  444,  445  [rev  12 
Barb.  5581.  "While,  therefore,  sic 
utere  tuo,  Ac,  may  be  a  very  good 
moral  precept.  It  is  utterly  useless  as 
a  legal  maxim.  It  determines  no 
right;  It  defines  no  obligation."  Au- 
burn, etc..  Plank  Road  Co.  v.  Douglass. 
9  N.  T.  444.  446  [rev  12  Barb  5531. 

SB.  Bellevue  v.  Daly,  14  Ida.  645, 
94  P  1036,  126  AmSR  179,  16  LRANFl 
992  and  note,  14  AnnCas  1136  and 
note;  St.  Louis,  etc.,  R.  Co.  v.  Bur- 
roua,  29  Okl.  378,  118  P  143;  Penn- 
sylvania Coal  Co.  v.  Sanderson,  113 
Pa.  126,  6  A  453,  57  AmR  445;  St. 
John  T.  M.  C.  A.  V.  Hutchison,  18  N. 
B.  523. 

"It  may  be  stated,  as  a  general 
proposition,  that  every  man  has  the 
right  to  the  natural  use  and  enjoy- 
ment of  his  own  property,  and  if 
whilst  lawfully  In  such  use  and  en- 
joyment, without  negligence  or  malice 
on  his  part,  an  unavoidable  loss  oc- 
curs to  hla  neighbor,  it  la  damnum 
absque  injuria,  for  the  rightful  use  of 
one's  own  land  may  cause  damage  to 
another,  without  any  legal  wrong." 
Pennsylvania  Coal  Co.  v.  Sanderson, 
113  Pa.  126,  146.  6  A  453,  67  AmR 
445. 

as.  Ida. — Bellevue  v.  Daly,  14  Ida. 
B45,  94  P  1036.  12S  AmSR  179,  16 
LRANS  992  and  note.  14  AnnCas  1136 
and  note. 

Ind. — ^Durtuun  V.  Husselman,  2 
Blackf.  96,  18  AmD  18% 
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Me. — Oerrish  t.  Union  Wharf, 
Me.  884,  48  AmD  668. 

Mass. — Rockwood    v.  Wilson, 
Cush.  221. 

Mo. — ^McCormlck  v.  Kansaa  City, 
etc,  R.  Co.,  67  Mo.  483. 

N.  H. — Garland  v.  Towns.  66  N.  H. 
55,  20  AmR  164. 

N.  Y. — Booth  v.  Rome,  etc..  R.  Co., 
140  N.  Y.  267,  35  NE  692,  37  AmSR 
552,  24  LRA  105;  Auburn,  etc,  Plank 
Road  Co.  V.  Douglaaa,  9  N.  Y.  444 
[rev  12  Barb.  553];  Hadcllff  v.  Brook- 
lyn, 4  N.  Y.  195,  53  AmD  367;  Delhi 
v.  Youmans,  60  Barb.  316  [aff  46  K. 
Y.  362,  8  AmR  100];  Fisher  v.  Clark, 
41  Barb.  329;  Plckard  v.  Collins,  23 
Barb.  444;  Gardner  v.  Heartt,  2  Barb. 
165  [rev  on  other  grounds  1  N.  Y. 
528];  Clark  v.  Foot,  8  Johns.  421: 
Lalsala  v.  Holbrook,  4  Paige  189.  25 
AmD  524. 

Okl. — St.  Louis,  etc.  R.  Co.  v.  Bur- 
rous,  29  Okl.  378.  118  P  143. 

Pa. — Pennsylvania  Coal  Co.  v.  San- 
derson, 113  Pa.  126,  6  A  453. 

Vt.— <:hatfleld  V.  Wilson,  28  Vt.  49. 

Wis. — Fahn  v.  Reichart,  8  Wis.  255, 
76  AmD  237. 

Eng. — ^Weat  Cumberland  Iron,  etc., 
Co.  v.  Kenyon,  11  Ch.  D.  782  [rev  6 
Ch.  D.  778];  1  Halsbury  L.  Eng.  10 
par  8. 

N.  B.— St.  John  Y.  M.  C.  A.  v. 
Hutchison.  18  N.  B.  523. 

See  also  Adjoiaing  landowners  [1 
Cyc  769];  Mines  and  Minerals  [27 
Cyc  788  «t  seql;  Waters  [40  Cyo 
542]. 

"It  Is  well  settled  that  every  man 
has  the  absolute  right  to  use  his  own 
property  as  he  pleases,  for  all  the 
purposes  to  whi<di  such  property  Is 
usually  applied,  without  being  an- 
swerable for  the  conaequencea,  pro- 
vided he  exercises  proper  care  and 
skill  to  prevent  any  unnecessary  in- 
jury to  others."  Fisher  v.  Clark.  41 
Barb.  (X.  Y.)  829.  380.  "The  ordi- 
nary and  legitimate  use  of  one's  own 
land  will  not  constitute  an  Injury." 
St.  John  Y.  M.  C.  A.  v.  Hutchison,  18 
N.  B.  B23.  534  (per  Allen,  C.  J.).  "This 
right  to  use  bis  property  as  he  pleases 
is  unlimited  and  unqualified,  up  to  the 
point  where  the  particular  use  be- 
comes a  nuisance."  Fisher  v.  Clark, 
41  Barb.  (N.  Y.)  829,  330.  "The  right- 
ful use  of  one's  own  estate  .  .  . 
may  not  unfrequently  have  some  ef- 
fect to  diminish  the  value  of  an  ad- 
Joining  estate,  or  to  prevent  Its  being 
used  with  the  comfort,  which  might 
have  been  otherwise  anticipated.  This, 
however.  Is  damnum  absque  Injuria, 
for  which  the  law  does  not,  and  can- 
not make  compensation."  Gerrlsh  v. 
Union  Wharf,  26  Me.  384,  392,  46  AmD 
568.  "The  owner  -  of  land  doing 
nothing,  beyond  dealing  with  it  In 
the  usual  and  customary  manner, 
and  guilty  of  no  actual  negligence, 
is  not  liable  to  his  neighbor  for  any 
danmge  which  may  result  to  him,  in 
consequence  of  such  a  use  of  It."  St. 
John  Y.  H.  C.  A.  V.  Hutchison,  18 
N.  B.  623,  537  (per  Allen,  C.  J.). 

[a]  Vlters  are  many  thSagm  which 
a  man  may  do  upon  his  own  land 
without  liability,  If  done  In  a  proper 
manner,  although  they  may  Inciden- 
tally result  in  damage  to  another. 
Radcliff  V.  Brooklyn.  4  N.  Y.  195.  53 
AmD  357  (where  various  Illustrations 
and  applications  to  this  rule  are 
stated). 

:    90.  Ida.— -Bellevue  v.  Daly.  14  Ida. 


injuria.'^  There  are,  howerer,  certain  limitations  im- 
posed by  law  with  r^i^d  to  what  a  man  may  right- 
fully do  upon  his  own  property,'*^  and  if  he  violates 
these  limitations  to  the  damage  of  another,  an  action 
will  lie  for  the  resulting  injury."  The  right  to  use 
one's  own  property  does  not  authorise  the  mainte- 
nance of  a  nuisance,"  or  the  easting  or  projecting  of 
anything  upon  the  land  of  s  another,**  or  preclude 
liability  for  damage  resulting  from  negl^nt  acts," 
or  from  an  improper  or  unreasonable  use  of  one's 
own  property." 

645,  94  P  1086,  126  AmSR  179,  15 
LRANS  992,  14  AnnCas  1138. 

Me. — Gerrlsh  v.  union  Wharf,  26 
M«.  884,  46  AmD  568. 

N.  Y. — Auburn,  etc..  Plank  Road  Co. 
v.  Douglass,  9  N.  Y.  444  [rev  12  Barb. 
653];  Ristdciiff  v.  Brooklyn,  4  N.  Y. 
195,  S3  AmD  857;  Gardner  v.  Heartt, 
2  Barb.  166  [rev  on  other  grounds  1 
N.  Y.  528]. 

Pa. — Pennsylvania  Coal  Co.  v.  San- 
derson, 118  Pa.  128,  6  A  463,  5?  AmR 
445. 

Vt.— Chatfleld  V.  Wilson.  28  Vt.  49. 
Wis. — Fahn  v.  Relchaxt,  8  Wis.  265, 
76  AmD  237. 

31.  Cahlll  V.  Eastman,  18  Minn. 
324,  10  AmR  184;  Hay  v.  Cohoes  Co., 
2  N.  Y.  159,  61  AmD  279  taff  3  Barb. 
421;  Farrand  v.  Marshall,  21  Barb. 
(N.  Y.)  409. 

"Whilst  the  right  of  domain  Is  ab- 
solute in  the  owner  of  the  soil,  the 
law  restricts  the  mode  of  enjoyment 
and  use;  else,  unrestrained.  It  might 
infringe  on  or  destroy  this  absolute 
right  In  others.  A  man  may  use  his 
property  as  he  chooses,  seeing  to  It 
that  such  use  invades  not  the  para- 
mount right  of  others  to  tlie  undis- 
turbed possession  and  enjoyment  of 
their  property."  Farrand  v,  Marshall, 
21  Barb.  (N.  Y.)  409,  418. 

Bl^ta  and  llaUUtlM  of  propwty 
owners  as  to  the  use  and  enjoyment 
of  their  own  property  see  Adjolninc 
Landowners  [1  Cyc  766];  Mines  and 
Minerals  [27  Cyc  788  et  seql;  Negli- 
gence [29  Cyc  469  et  aeq]:  Nulaanees 
[29  Cyc  11 68  et  seqlTT^y  Walls 
[30  Cyo  780  et  aeq];  Waters  [40  Cyo 
6421. 

38.  Cahlll  V.  Eastman,  18  Minn. 
824,  10  AmR  184;  Hay  v.  Cohoea  Co., 
2  N.  Y,  169,  61  AmD  279  Taff  3  Barb. 
421:  Farrand  v-  Uarahali,  21  Barb. 
(N.  Y.)  409.  See  also  casw  Infra 
note  88-26. 

[a]  bvaiclBf  uovtcafa  aaowlty. 
—Acts  of  waste  committed  by  a  mort- 
gagor, with  knowledge  that  the  mort- 
gage security  will  be  Impaired  there- 
by, constitute  a  violation  of  the  rights 
of  the  mortgagee,  for  which  an  action 
may  be  maintained.  Van  Felt  v.  Mc- 
Graw,  4  N.  Y.  110. 

83.  Whitney  v.  Bartholomew,  21 
Conn.  213;  Scott  v.  Bay,  3  Md.  431: 
Radcliff  V.  Brooklyn,  4  N.  Y.  195.  61 
AmD  357;  Hay  v,  Cohoes  Co.,  t  N,  Y. 
159,  51  AmD  279  [aff  3  Barb.  42]: 
Carhart  v.  Auburn  Gas  Light  Co..  2S 
Barb.  (N.  Y.)  297.  See  Nulsancea  [29 
Oyo  1156  et  seq]. 

34.  Radcliff  v.  Brooklyn,  4  N.  Y. 
195,  53  AmD  357;  Hay  v.  Cohoes  Cc, 
2  N.  Y.  169,  61  AmD  279  [aff  3  Barb. 
42].    See  Trespass  [38  Cyc  996]. 

S6.  McCormick  v.  Kansas  City, 
etc.,  R.  Co.,  67  Mo.  433;  Jacobson  v. 
Van  Boening.  48  Nebr.  80,  66  NW 
993,  68  AmSR  684,  32  LRA  228;  Kear- 
ney V.  Themanson,  48  Nebr.  74,  86 
NW  996;  Radcliff  v.  Brooklyn.  4  N. 
Y.  196,  63  AmD  357;  Gardner  v. 
Heartt,  2  Barb.  {N.  Y.j  166  [rev  on 
other  grounds  1  N.  T.  e3S];  Vaughan 
V.  Menlove,  3  Blng.  N.  468.  32 

ECL  219.  132  Reprint  490.  18  ERC 
716.  See  Adjoining  Landowners  [1 
Cyo  769];  Negligence  [29  Cyo  459  et 
seq]. 

36.  Whitney  v.-  Bartholomew,  2t 
Conn.  213;  Cahlll  7.  Eastman,  18 
Minn.  324.  10  AmR  184;  Forbell  v. 
New  York.  164  N.  T.  622,  58  NE  <44. 
79  AmSR  «6<,  61  LRA  <95  [aff  47 
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[i  60]   d.  Ponnit  of  LegiJ  Remedies.  It  is  the 

policy  of  the  law  that  access  to  the  courts  should 
be  free  and  unobstructed'^  both  for  the  purpose  of 
maintaining  actions  and  making  defenses  thereto,"" ' 
and  while  one  party  may  thereby  subject  the  father 
to  unnecessary  trouble  and  expaiBe,''  yet  unless  the 
circumstances  of  the  case  amount  to  malicious  prose- 
cution*'* the  damages  so  caused,  except  in  bo  far  as 
they  may  be  covered  by  some  contract  of  indemnity,*^ 
must  be  regarded  as  damnum  absque  injuria,"  ipd 
without  redress  except  by  way  of  the  tuable  costs 
of  the  action,**  notwithstanding  this  may  be  inade- 


quate as  compensation.**  -The  mere  bringing  of  an 
unfounded  action  is  not  actionable,*"  and  a  party 
cannot  maintain  an  action  to  recover  the  costo,  ex- 
penses, and  other  dama|;es  incidental  to  the  sue* 
cessful  defense  of  an  action  which  proves  to  be  un- 
just or  unfounded,**  unless  there  was  both  malice 
and  want  of  probable  cause.*'  Nor  can  he  maintain 
an  action  to  recover  like  costs  and  expenses  inciden- 
tal to  the  successful  prosecution  of  an  action  which 
he  is  forced  to  bring  in  order  to  enforce  or  establish 
a  right  against  defendant.^  If,  however,  one  person 
without  authority  brings  an  action  in  the  name  of 


App.  Div.  371,  <1  XTS  1005].  See 
Adjoining-  I^ndownera  [1  Cyc  769  et 
seq];  Nuisances  [29  Cyc  1156] ;  Wa- 
ters [40  Cyc  &63,  670,  605.  628]. 

"The  teat  of  the  permissible  uae  of 
one's  own  land  la  not  -whether  the 
use  or  the  act  causes  Inlury  to  his 
neighbor's  property,  or  that  the  In- 
jury was  the  natural  consequence,  or 
that  the  act  Is  In  the  nature  of  a 
nuisance,  but  the  Inquiry  Is,  was  the 
act  or  use  a  reasonable  exercise  of 
the  dominion  which  the  owner  of 
property  has  by  virtue  of  hla  owner- 
ship over  hla  property,  having  regard 
to  all  interests  afTected,  hla  own  and 
those  of  his  neighbors,  and  having  in 
vie-w-  also  public  policy."  Booth  v. 
Rome,  etc,  R.  Co.,  HO  N.  T.  267,  277, 
35  NE  592.  3?  AmSR  552,  24  IiRA  106. 

37.  Cook  v.  Chapman,  41  H.  J.  Eq. 
162,  2  A  286. 

38.  Cook  V.  Chapman.  41  N.  J,  Eq. 
152,  2  A  286.  See  also  Wagner  v. 
Hatcher,  137  Ky.  406,  125  SW  1063. 

"It  Is  a  right  manifestly  Indispens- 
able to  the  effectual  admlnlatration  of 
Justice,  and  yet  there  la  no  doubt  that 
an  unjust  man  may.  In  Its  exercise, 
make  a  protracted  and  bitter  resist- 
ance to  a  perfectly  honest  claim;  he 
may  give  his  adversary  Infinite  trou- 
ble: fie  may  constrain  him,  by  the 
desperate  character  of  his  resistance, 
to  give  much  more  time  and  attention 
to  the  litigation  than  It  -would  other- 
wise require;  Indeed,  it  may  be  that 
he  ought  not.  In  conscienee,  to  resist 
the  suit  at  all:  but  what  ll  he  does: 
the  law  not  only  gives  him  the  right 
to  make  defence,  but  allows  him  to 
exercise  It  in  his  own  way.  It  la  a 
right  that  the  courts  liave  no  author- 
ity to  abridge.  It  could  not  be 
abridged  without  seriously  endanger- 
ing the  safe  administration  of  Jus- 
tice. What  Is  true  of  the  right  to 
make  defence  la  equally  so  of  the 
right  to  maintain  &  suit.  They  are 
both  free  and  unrestricted."  Cook  v, 
Chapman,  41  N.  J.  Eq.  162,  161.  2  A 
286. 

[a]    Interposing'  verUled  denial. — 

A  defendant  la  not  liable  in  damages 
for  interposing  a  verified  general 
denial,  and  putting  plaintiff  to  the 
expense  of  proving  the  facts  alleged 
In  his  complaint,  although  defendant 
knew  that  the  facts  stated  in  the 
complaint  were  true.  Baxter  v. 
Brown,  83  Kan.  302,  111  P  430.  34 
LRANS  1026.  _ 

39.  Cook  v.  Chapman,  41  N.  J.  Eq. 
152,  2  A  286. 

40.  White  V.  Dlngley,  4  Mass.  433; 
Williams  V.  Hunter,  10  N.  C.  G45.  14 
AmD  697.  See  Malicious  Prosecution 
[26  Cyc  8,  21]. 

"No  action,  by  the  common  law,  lies 
for  damages  sustained  by  suing  a 
dvU  action,  when  the  plaintiff  falls, 
unless  it  tie  alleged  and  shown  to  be 
mallcioue.  and  without  probable 
cause."  White  v.  Dlngley,  4  Mass. 
433.  436. 

41.  Cook  v.  Chapman,  41  N.  J.  Eq. 
152,  2  A  286. 

42.  Donovan  v.  New  Orleans,  11 
La.  Ann.  711;  Cook  v.  Chapman,  41 
N.  J.  Eq.  152,  2  A  286;  Coleman  v. 
Lytle,  49  Tex.  Civ.  A.  42,  107  SW  562; 
Davies  v.  Jenkins,  1  D.  &  L.  321. 

"Every  litigation  requires  more  or 
leas  time  and  trouble.  The  law  makes 
it  the  duty  of  litigants  to  be  diligent 


and  vigilant,  but  It  has  never  been 

understood  that  a  aucceeaful  litigant 
waa  entitled,  as  against  hla  adver- 
sary, to  compensation  for  the  time 
and  attention  which  It  wa»  necessary 
for  him  to  bestow  upon  the  litiga- 
tion. Time  and  attention  thus  be- 
stowed the  law  has  always  regarded 
as  having  been  given  by  the  iftlgant 
to  his  own  business,  and  that  if  he 
sustained  loss  In  consequence  there- 
of, It  must  be  esteemed  damnum 
absque  injuria."  Cook  v.  Chapman, 
41  N.  J.  Eq.  1B2,  161,  2  A  286  [quot 
McHale  v.  Heman,  28  Mo.  A.  193. 
198].  "The  taw  secures  to  every  citi- 
zen the  right  to  resort,  bona  fide,  to 
the  courts  of  Justice,  to  invoke  their 
aid  In  protecting  him  in  the  enjoy- 
ment of  hla  property.  If  they  do 
this  without  malice,  they  are  not  lia- 
ble by  the  rules  of  the  common  law." 
McLaren  v.  Bradford,  26  Ala.  616,  618. 

[a]  Appellate  prooeedlnge. — "An 
appellate  proceeding  is  as  much  the 
rlg-ht  of  a  litigant  as  the  proceeding 
in  the  court  of  first  instance."  Con- 
sequently, an  appellant  cannot  be 
charged  with  liability  because  of  a 
Iqps  suffered  by  other  parties  in  in- 
terest through  the  Insolvency  of  a 
third  person  which  occurred  pending 
the  appeal.  Leary  v.  Murray,  178 
Fed.  209,  216,  96  CCA  629,  21  AnnCas 
868  and  note. 

[b]  Wrongful  lajumotlon. — If  a 
party  Is  injured  by  reason  of  an  in- 
junction which  is  wronRfully  sued 
out  but  without  malice,  his  only  rem* 
edy  is  upon  the  injunction  bond.  If 
there  Is  a  breach  thereof,  M<tLaren 
v.  Bradford,  2<  Ala.  616. 

43.  Kan. — Baxter  v.  Brown.  83 
Kan,  802.  Ill  P  430,  S4  L.RANS  1026; 
John  Deere  Plow  Ca  v.  Spatz.  78  Kan. 
786,  99  P  221.  20  LRANS  492. 

La. — ^Toung  v.  Courtney.  IS  La. 
Ann.  198._ 

N.  J. — ^woodmansle  v.  Lt^an,,  3  N. 
J.  L.  93.  ' 

Vt.— Harris  v.  Eldred.  42  Vt.  89. 

Eng. — Davles  v.  Jenkins.  1  D.  &  L. 
S31. 

"Every  man  la  entitled  to  come 
Into  a  court  of  Justice,  and  claim 
what  he  deems  to  be  his  right;  If  he 
falls,  he  shall  be  amerced  (according 
to  the  old  principle)  for  his  false 
claim;  and  the  defendant  Is  entitled 
to  his  costs:  and  with  these  he  must 
be  content."  Woodmanale  v.  Logan. 
2  N.  J.  L.  93.  "If  the  plaintiffs  had 
been  wrongfully  harrassed  by  suits  by 
the  defendants,  their  only  remedy  waa 
to  defend  the  suits  successfully,  and 
visit  the  costs  upon  the  parties  suing. 
.  .  .  The  merely  bringing  of  an 
unjust  or  unfounded  suit  against  one 
la  not  actionable."  Smith  v.  Adams, 
27  Tex.  28,  29. 

[a]  Wbere  tka  wxoaff  partr  im 
sued  Iqr  mistake  he  has  a  good  de- 
fense to  the  action  and  may  recover 
hla  costs,  but  has  no  other  remedy 
for  the  Inconvenience  and  trouble  to 
which  he  has  been  put.  Davles  v. 
Jenkins,  1  D.  ft  L.  321.  • 

44.  Davles  V.  Jenkins,  1  D.  &  Xh 
321. 

"Every  defendant  against  whom  an 
unsuccessful  action  is  brought,  is  put 
to  some  additional  coats.  It  Is  a  mis- 
fortune for  which  there  la  no  remedy." 
Davles  v.  Jenkins.  1  D.  «  L  321.  S81. 
"In  ordinary  cases  the  Injury  a  de- 


fendant suffers,  beyond  the  slight  in- 
demnity which  statutory  coats  afford 
him.  Is  one  of  the  many  Inevitable 
burdens  which  men  must  sustain  un- 
der civil  government  He  Is  forced  to 
bear  It  for  the  public  good."  Kolka  v. 
Jones,  6  N.  D.  461.  467,  71  668,  66 

AmSR  616. 

4B.  Smith  v.  Adama,  27  Tex.  28; 
Haldeman  v.  Chambers,  19  Tex.  1; 
1  Halabury  L.  Eng.  13  par  16.  See 
also  cases  Infra  note  46. 

"Every  one  Is  liable  to  be  harassed 
and  Injtired  In  his  property  and  feel- 
ings by  unfounded  suits  to  recover  of 
him  property  which  Is  bis  own,  but 
this  Is  not  an  Injury  for  which  he 
can  have  legal  redress.  To  give  a 
right  to  such  redress,  there  must  not 
only  he  a  loss,  but  It  must  have  been 
Injuriously  brought  about  by  the  vio- 
lation of  some  legal  right.  And  no 
one  can  claim  a  legal  exemption  from 
suit,  by  another  who  fancies  he  has  a 
cause  of  action  against  him,  however 
unfounded  the  claim  may  be  In  Justice 
or  law."  Haldeman  v.  Chambers.  19 
Tex,  1,  53  [quot  Towery  v.  McDougle- 
Cralg  Co.,  (Tex.  Civ.  A.)  126  SW  621, 
622].  "Indeed,  every  defendant  against 
whom  an  action  Is  unsuccessfully 
brought,  must  inevitably  experience 
some  injury  or  inconvenience  for  which 
he  receives  no  adequate  compensation. 
Tet  In  such  cases,  however  great  may 
he  the  hardship.  It  Is  clear  that  the 
party  Injured  is  left  without  any 
remedy."  Donovan  v.  New  OrIeans,,ll 
La.  Ann.  711,  712. 

Wkongfia  aidag-  out  of  ******■——*, 
but  without  malice  or  want  of  prob- 
able cause  see  Attachment  [4  Cyo 


46.  IdL — Donovan  t.  New  Orleana, 
11  La.  Ann.  711 ;  Cade  v.  Yocnm,  S  Ia. 
Ann.  477. 

N.  H.— Enfleld  v.  Colburn,  <3  N.  H. 
218. 

N,  J. — ^Woodmanale  v.  Logan,  2  N. 
J.  L.  93;  Taylor  v.  Wilson,  1  N.  J. 
L  362;  Cook  v.  Chapman.  41  N.  J. 
Eq.  162.  2  A  286. 

N.  C. — Williams  v.  Hunter,  10  N.  C. 
646,  14  AmD  697. 

Tex. — Haldeman  v.  ChambeTS.  19 
Tex.  1 ;  Coleman  v.  Lytle.  41  Tex.  Civ. 
A.  42.  107  SW  562. 

Eng. — Davles  v,  Jenkins,  1  D.  A  L. 
321. 

[a]  Action  for  taxes. — A  person 
cannot  recover  the  costs  and  expenses 
of  successfully  defending  an  action  for 
collection  of  taxes  which  he  has  al- 
ready paid.  Coleman  v.  Lytle,  49  Tex. 
Civ.  A.  42,  107  SW  682. 

[b]  The  pxeeentatlon  of  a  false 
claim  for  damages  against  a  munici- 
pality does  not  give  the  municipality 
any  right  of  action  to  recover  expenses 
Incurred  In  Inveatlgailng  the  validity 
of  the  claim.  Enfield  v.  Colburn,  63  N. 
H,  218. 

47.  White  V.  Dlntfey,  4  Mass.  493  : 
Wllltams  V.  Hunter,  10  N.  C.  645.  14 
AnfD  697.  See  Malldons  Prosecution 
[26  Cyc  8.  21]. 

48L  McHale  v.  Heman,  28  Mo.  A. 
193 ;  Harris  v.  Eldred,  42  Vt  39. 

"The  gist  of  the  plaintiff's  complaint 
la,  that  he  has  been  subjected  to  loss 
of  time,  harassed  feelings,  and  ex- 
penses Incurred  In  and  by  a  llti^tlon 
which  was  Instituted  by  himself,  and 
In  which  he  was  ultimately  aucceaaful. 
We  do  not  believe  a  srecedent  cap  be 
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another  he  may  be  held  liable  in  damages  both  to 
defendant  in  such  actiop,^  and  to  the  person  whose 
name  he  wroiu^fally  uses.*" 

[(61]  e.  Acts  Attthorlied  hj  Statute.  As  a 
general  role  no  aetion  can  be  maintained  for  the 
oonseqnences  of  an  act  authorized  by  a  valid  statute, 
if  done  in  a  lawful  and  proper  manner,"^  the  result- 
ing damage,  if  any,  being  damnum  absque  injuria,"' 
nmess  a  recovery  therefw  is  authorized  by  some 
constitutional  or  statutory  provision."  The  rule 
applies  particularly  to  damages  resulting  from  works 
of  public  improvement,"  and  it  has  been  said  to  be 
equally  applicable  whether  the  thing  authorized  is 


for  a  strictly  public  purpose  or  is  incidentally 
source  of  private  gain,"^  such  as  the  construction  ai 


and 

operation  of  a  railroad;"  but  some  decisions  make 
a  distinction  between  the  two  classes,  and  to  some 
extent  qualify  the  immunity  from  liability  in  cases 
of  the  Latter  character."'  The  various  applications 
of  the  general  rule  with  its  limitations  and 
qualifications  are  fully  treated  in  other  titles."" 
There  may  of  course  be  a  liability  for  dam^ 
a^  caused  by  acts  done  in  excess  of,  or  not 
in  conformity  with,  the  ri^ts  conferred  by  the 
statute,"*  or  done  in  a  n^ligent  or  improper 
manner.** 


found.  In  which  such  an  action  was 
Bustauied.  The  principal  matter  of 
Inducement  Is,  that  trie  defendants 
.  .  .  drove  the  plaintiff  to  the  neces- 
sity of  Bulner.  In  order  not  to  be  de- 
prived of  hlB  Just  rights.  Every 
plaintiff  who  sues  on  account  of  a 
wrong  done  hint  by  anpther,  does  bo 
upon  that  Identical  provocation.  The 
defendant  has  unlawfully  withheld  or 
denied  his  rights,  and  has  thus  driven 
hln  into  the  expenses  and  Inbonven- 
lences  of  litigation  before  the  courts  as 
the  only  avaUable  means  of  redress.  If 
these  facts  may  constitute  the  basis 
of  an  action,  then  every  plaintiff  who 
sues  and  recovers  for  a  wrong  done, 
may  follow  up  the  proceeding  with 
another  suit,  to  compensate  him  for  ths 
trouble  and  expense  of  maintaining  the 
fflrst.  He  may  then  begin  another  ac- 
tion for  Indenmlty  on  account  of  the 
last  effort  to  vindicate  his  rights,  and 
so  m,  ad  Infinitum."  McHale  v.  He- 
man,  28  Mo.  A.  ISe,  197. 

4t.  Moulton  T.  Lowe,  32  Me.  4« ; 
Bond  T.  Chapln,  8  Mete,   (Mass.)  31. 

[a]  Vmanthorlssa  ^peal. — where 
a  judgment  has  been  rendered  for 
plaintiff  In  an  action,  and  a  third 
person  not  a  party  to  such  action  takes 
an  unauthorized  appeal  In  the  name 
of  defendant  In  such  action,  he  will 
be  liable  in  damages  to  plaintiff  In 
the  original  action  who  Is  delayed  by 
the  appeal  In  enforcing  the  judgment 
rendered  in  his  favor.  Streeper  v. 
Ferris,  04  Tex.  12. 

60.  Linda  v.  Hudson,  1  Cush. 
(Mas8.)  .S86;  Metcalf  v.  Alley,  24  N. 
C.  38 

Bl.'  Conn. — New  Tork,  etc..  R.  Co. 
v.  Bridgeport  Tract  Co.,  65  Conn.  410, 
82  A  953,  29  LRA  367 ;  Munflon,  v. 
Mallory,  36  Conn.  165,  4  AmR  62. 

Oa. — Long  v.  Klberton.  109  Ga.  28, 
34  SB  333,  77  AmSR  26S,  46  LRA  428. 

111.— Rlgney  v.  Chicago,  102  111.  64. 

La. — Irwin  v.  Great  Southern  Tel. 
Co.,  37  La.  Ann.  6S ;  Donovan  v.  New 
Orleans,  11  La.  Ann.  711. 

Mo. — Abbott  v.  Kansas  City,  etc.,  R. 
Co.,  83  Mo.  271,  53  AmR  581. 

N.  J. — Beseman  v.  Pennsylvania  R. 
Co..  SO  N.  J.  L.  235,  13  A  164  [art 
62  N.  J.  L.  221,  20  A  1«9]  ;  Morrla, 
etc.,  R.  Co.  V.  Newark.  10  N.  J.  Eq.  352. 

N,  T. — Be]1tng<>r  v.  New  Tork  Cent. 
R.  Co.,  23  N.  T.  42 :  Radcllff  v.  Brook- 
lyn, 4  N.  Y.  195,  63  AmD  367. 

Pa.— Fehr  v.  Schuylkill  Nav.  Co.,  <9 
Pa.  181;  O'Connor  v.  Pittsburgh,  18 
Pa.  187. 

Philippine. — Forbes  v.  Tlaco,  16 
Philippine  534. 

Wash. — ^Lund  v.  8L  Paul,  etc.,  R.  Co., 
31  'Wash.  286,  71  P  1032,  96  AmSR  906, 
<1  LRA  606. 

Rng. — Hammersmith,  etc.,  R.  Co.  v. 
Brand,  R.  4  H.  L.  171,  1  I:RC  623 ; 
Mersey  Docks  v.  Gibbs,  E.  R.  1  If.  L. 
93.  11  H.  L.  Cas.  686.  11  Reprint  1500  ; 
Cracknell  v.  Thetford,  L.  R.  4  C  P. 
629  ;  Boulton  v.  Crowther.  2  B.  &  C. 
703.  9  ECL  306.  107  Reprint  644  ; 
Vaughan  v.  TalT  Vale  R.  Co.,  5  H.  & 
N.  679,  1  ERC  296;  Sutton  v.  Clarice. 
6  Taunt.  29,  1  £CL  493,  128  Reprint 
943  ;  British  CaSt  Plate  Mfra.  v.  Mere- 
dith. 4  T.  R.  794.  100  Reprint  1306; 
1  Halsbury  L.  Eng.  9  par  16. 

OnL — Preston  v.  Camden,  14  Ont.  A. 
85 ;  Connors  v.  Great  Western  R.  Co., 
6  U.  C.  C.  P.  108 ;  McDonell  v.  OnUrlo, 


etc,  R.  Union  Co.,  11  U.  C.  Q.  B. 
271. 

"It  may  be  stated  as  a  general  rule 
that  if  the  legislature,  acting  within 
Its  constitutional  limitations,  directs  or 
authorizes  the  doing  of  a  particular 
thing,  the  doing  of  It  in  the  authorized 
way  and  without  negligence  cannot  be 
wrongful ;  If  damage  results  as  a  con- 
sequence of  its  being  done,  it  Is  damnum 
absque  Injuria,  and  no  action  will  lie 
for  It."    Lund  v.  St.  Paul,  etc.,  R.  Co., 

31  Wash.  286,  292,  71  P  1032,  96  AmSR 
906,  61  LRA  606  [quot  8  A&EBnc  <2d 
ed)  697].  "It  Is  a  well  recognised  prin- 
ciple, that  where  a  thing  not  malum 
in  ae  Is  authorised  to  be  done  by  & 
valid  act  of  the  legislature,  and  It  Is 
performed  with  due  care  and  skill. 
In  strict  cMiformltv  with  the  provlalona 
of  the  act.  Its  performance  can  not,  by 
the  common  law.  be  made  the  ground 
of  an  action,  however  much  one  may 
be  Injured  by  it.  .  .  .  In  all  such 
oases  the  statute  affords  a  complete  in- 
demnity to  those  acting  under  Its 'au- 
thority, notwithstanding  the  Injury 
complained  of  would.  In  the  absence 
of  the  statute,  be  actfonable  by  the 
common  law."  Rlgney  v.  Chicago,  102 
111.  64,  70. 

53.  Conn, — ^New  Tork.  etc.,  R  Co. 
V.  Bridgeport  Tract.  CO.,  65  Conn.  410, 

32  A  963.  29  LRA  367. 

.  Ga. — Long  v.  Elberton.  109  Ga.  28, 
34  SE  333,  77  AmSR  363,  46  LRA  428. 

III. — Rlgney  v.  Chicago.  103  III.  64. 

La. — Donovan  v.  New  Orleans,  11  La. 
Ann.  711. 

Mo. — Abbott  V.  Kansas  City,  etc.,  R. 
Co.,  83  Mo.  271.  53  AmR  681. 

N.  T.— Radcllff  V.  Brooklyn,  4  N.  T. 
195,  53  AmD  357. 

Wash, — Lund  v.  St.  Paul,  etc..  R.  Co., 
31  Wash.  286,  71  F  1032.  96  AmSR  906, 
61  LRA  606. 

See  also  cases  supra  note  SI. 

63.  Paris  Mountain  Water  Co.  v. 
Greenville.  53  S,  C.  82,  30  SE  699, 

[a]  Damages  allowed  1>r  statnt* 
cannot  be  regarded  as  damnum  ahnque 
itiJurlR.  Paria  Mountain  Water  Co.  v, 
Greenville,  63  R.  C,  82,  30  SE  699. 

Provisions  for  oompensatlon  see 
Eminent  Domain  [16  Cyc  6391  ;  Mu- 
nicipal Corporations  [23  Cyc  1066]. 

Xemadlss  for  reoovsry  of  eonpisn- 
aatlon  see  infra  I  108,  and  generally 
Eminent  Domain  [16  Cyc  979  et  seqf. 

54.  Gibson  V.  U.  8.,  166  U.  8.  269, 
17  set  678,  41  L.  ed.  996 ;  High  Bridge 
Lumber  Co.  v.  U.  S.,  69  Fed.  320,  16 
CCA  460:  Long  v.  Elberton,  109  Ga. 
28.  34  SE  333,  77  AmSR  363.  46  LRA 
428  :  Radcllff  V.  Brooklyn,  4  N.  T.  195, 
63  AmD  367 ;  1  Halsbury  L.  Eng, 
9  par  16.  See  Counties  [11  Cyc  4981  ; 
Municipal  Corporations  [28  Cyc  1065]. 

55.  Mercy  Docks  v.  Qlbhs.  L.  R.  1 
H.  L.  93.  II  H.  L.  Cas.  686,  11  Reprint 
1500.    See  also  cases  supra  notes  61,  62. 

"If  the  Legislature  directs  or  au- 
thorizes the  doing  of  a  particular  thing, 
the  doing  of  it  cannot  be  wrongful ; 
if  damage  results  from  the  doing  of 
that  thing  It  is  Just  and  proper  that 
compensation  should  be  made  for  It. 
and  that  is  generally  provided  for.  In 
the  statutes  authorizing  the  doing  of 
Ruch  things.  But  no  action  lies  for 
what  is  damnum  sine  injuria ;  ttie 
remedy  Is  to  apply  for  compentuition 
under  the  provision  of  the  statutes 
legalising  what  would  otherwise  bo  a 


wrong.  This,  however,  la  the  case, 
whether  the  ttilng  Is  authorized  for  a 
public  purpose  or  a  private  profit. 
.  .  .  The  principle  Is,  that  the  act 
is  not  wrongful,  not  because  It  Is  for 
a  public  purpose,  but  because  It  Is  au- 
thorized Dy  the  Legislature."  Mersey 
Docks  V.  Glbbs,  iZr.  1  H.  L.  93,  112, 
11  H.  L.  Cas.  686,  11  Reprint  1500 
(per  Blackburn,  J.). 

66.  Bellinger  v.  Nejr  Tork  Cent.  R 
Co.,  23  N.  T.  42.  See  Railroads  [38 
Cyc  361  et  seq]. 

"I'be  doctrine  is  equally  applicable 
to  the  construction  of  a  railroad  by  a 

Erivate  corporation,  for  the  enterprise 
I  considered  a  public  one,  and  the 
authority  Is  conferred  for  the  public 
benefit"  Bellinger  v.  New  Torlc  Cent 
R  Co.,  23  N.  T.  42,  48. 

6T.  Trenttm  Watw-Power  Co.  v. 
Raff.  36  N.  J.  L.  S3S;  Tinsman  v. 
Belvldere  Delaware  R.  Co.,  2S  N.  J.  I.. 
148.  99  AmD  666. 

[ai  Jastiflcatlon  for  qwdlfloatlOB. 
— The  objection  that  a  quallflcatlon  of 
the  general  rule  makes  an  act  au- 
thorized by  statute  and  done  in  a  law- 
ful manner  the  basis  of  an  action  in 
tort,  which  implies  a  wrong,  is  met  by 
the  argument  that  the  legislature  In 
authorizing  the  act  did  not  intend  to 
confer  an  entire  immunity  from  lia- 
bility for  damages  resulting  therefrom. 
Tinsman  v.  Belvldere  Delaware  R.  Co., 
26  N.  J.  L.  148.  69  AmD  565. 

68.  See  Counties  [11  Cyc  498] ; 
Eminent  Domain  [16  Cyc  638  et  seq, 
979  et  seq] ;  Municipal  Corporations 
[28  Cyc  1065  et  seq]  ;  Highways  [37 
Cyc  239  et  seq];  Railroads  [33  Cyc 
361  et  seq] ;  States  [36  Cyc  881]. 

6S.  Hotard  v.  Texas,  etc.,  R  Co.,  36 
La.  Ann.  460;  Rogers  v,  Kennebec,  etc., 
R.  Co.,  36  Me.  319  ;  Estabrooks  v.  Peter- 
borougli,  etc.,  R.  Co.,  12  Cush.  (Mass.) 
224;  Hill  v.  Sayles,  12  Meta  (Mass.) 
142.  See  aluo  Kmlnent  Domain  [15 
Cyc  994];  RaUroads  [8S  Cyc  SSI  et 

^%6.   U.  8.— The  Maling,  110  Fed.  227. 

Ma-ss. — Perry  v.  Worcester,  6  Gray 
644.  66  AmD  431. 

Mo. — Abbott  V.  Kansas  City,  etc.,  R. 
Co,.  83  Mo.  271.  58  AniR  581. 

N.  H.— Rowe  v.  Addison,  34  N.  H. 
S06. 

Pa.— Pehi^v.  SohuylMU  Nav.  Co.,  «9 
Pa.  16L 

Vt. — Waterman  v.  Connecticut,  etc. 
Rivers  R.  Co.,  30  Vt.  610,  73  AmD  326, 

Eng. — Gedills  v.  Bann  Reservoir,  3 
App.  Cas.  430;  Mersey  Docks  v.  Glbbs. 
L.  R.  I  H.  L.  93,  11  H.  U  Caa.  686,  11 
Reprint  1600;  Lawrence  v.  Great 
Northern  R.  Co.,  16  Q.  B.  643.  71  ECL 
643,  117  Reprint  1026;  Clothier  v. 
Webster.  12  C,  B.  N.  S.  790.  104  ECL 
790,  142  Reprint  1353  ;  Roberts  v.  Char- 
ing Cross,  etc..  R  Co.,  87  L.  T,  Rep. 
N.  S.  732  ;  Fleming  v.  Manchester,  44 
L.  T.  Rep.  N.  S.  517. 

Man, — Atcheson  v.  Portage  La 
Prairie,  9  Man,  192, 

See  also  Canals  [6  Cyc  273]  ;  Rml- 
nent  Domain  [15  Cyc  995]  ;  Municipal 
Corporations  [28  Cyo  1066]  ;  Railroads 
[33  Cyc  361  et  seq]. 

"It  is  now  thoroughly  well  eatab- 
lished  that  no  action  will  lie  for  doing 
that  which  the  leirlslature  has  au- 
thorized. If  It  be  done  without  negli- 
gence, although  It  does  occasion  damage 
to  anyone ;  but       action  dees  lie  for 
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a  62]  f.  ActB  of  H«ceHilT.*'  Bights  of  necw- 
sity  are  T6e(^;iuzed  as  a  part  of  the  law,"^  and  an 
impendiii^  necosgity  will  often  justify  and  make 
lawful  an  act  which  would  otherwise  be  actionable.*" 
This  principle  is  particularly  applicable  to  aets  done 
■  for  the  public  safety such  as  iiuury  to,  or  deatrue- 
tion  of,  private  property  in  order  to  prevent  the 
spread  of  fire,''  or  disease,**  or  to  prevent  any  other 
publie  calamity;''  but  it  also  applies  to  what  may  be 
termed  acts  of  private  necessity.**  A  state  of  war 
may  also  justify  acts  which  would  be  actionable  in 
time  of  peace."  The  right  of  injuring  or  destroying 


l»ivate  jpropertrv  under  the  law  of  necessity  is  en^ 
tirely  distinct  from  tbe  right  of  eminent  domain," 
and  may  be  exercised  by  private  individuals  and 
without  l^islative  authority?*  The  rule  of  immunity 
for  aets  done  under  the  law  of  necessity  does  not) 
however,  apply  unless  an  actual  necessity  exists  for 
the  aet  done;"  mere  expediency,  or  public  good  or 
utility,  is  not  sufBeient;"  and  the  nature 'and  extent 
of  this  nerassity  cannot  be  defined  except  in  gen- 
eral terms,  and  must  be  determined  according  to 
the  facts  and  eircumstances  of  the  particular 

T4 


case. 


doinff  that  which  the  l«slsla.ture  has 
authorized,  If  It  be  done  negligently." 
Geddla  v.  Bann  Reservoir,  3  App.  Cas. 
430,  455  [quot  Atcheson  V.  Portage 
lA  Prairie,  9  Man.  192,  193]  (per  hord 
Blackburn),  "It  la  true  that  what  the 
law  authorizes  to  be  done  cannot  be 
considered  either  Illegal  or  wrongful, 
and  that  damage  or  loss  resulting  from 
the  making  with  proper  care  and  pru- 
dence of  a  public  Improvement  pursuant 
to  law  la  damnum  absque  Injuria.  But 
contractors  for  such  an  Improvement, 
to  avoid  liability  for  resultant  damage, 
must  as  far  as  practicable  employ 
reasonably  safe  means  and  methods. 
The  doctrine  of  damnum  absque  In- 
juria Is  wholly  Inapplicable  where  loss 
results  to  third  persons  from  the  negli- 
gent employment  of  unsafe  methods 
unnecessary  to  the  conduct  of  the 
work."    The  Maling,  110  Fed.  227,  235. 

SI.    See  also  Torts   [38  Cyc  525]. 

SMtntoUoa  of  or  iajtuT  to  property 
Is  wnrolsa  of  polloa  power  see  Mu- 
nicipal Corporations  {28  Cyc  7S9j  ; 
Torts  [38  Cyc  626  et  seqi. 

Vacenlty  mm  Jnsiilloailoii  for  tr— - 
pus  see  Trespass  [3S  Cyc  1066]. 

ea.  Bowdltcb  V.  Boston,  101  U.  S. 
16.  36  Ia  ed.  980 :  Respubllca  v. 
S^rhawk.  1  DaU.  (Pa.)  867,  1  L.  ed. 

"The  rights  of  necnslty  are  a  part 
of  the  law."  Bowdltch  v.  Boston,  101 
U.  S.  K.  18,  26  L.  ed.  980. 

63.  U.  S.— Bowdltch  T.  Boston.  101 
V.  a  IS,  26      ed.  980. 

Cal. — Burocco  v.  Geary,  8  Cat.  C9. 

58  AnD  885. 

Iowa. — Field  V.  Des  Motnes,  89  Iowa 
575.  18  AmR  46. 

Pa. — Respublica,  v.  Sparhawk,  1  Dall. 
367.  1  I*  ed.  174. 

Tenn. — Harrison  v.  Wisdom,  7  Helsk. 
99. 

"The  common  law  adopts  the  prin- 
ciples of  the  natural  law,  and  places 
the  Justification  of  an  act  otherwise 
tortious  precisely  on  the  same  ground 
of  necessity."  Surocco  v.  Oeary,  S 
Cal.  69.  73.  S8  AmD  886.  "Necessity, 
says  Lord  Coke,  makes  that  lawful 
which  would  be  otherwise  unlawful : 
Whttlock's  Case,  8  Coke  69,  77  Reprint 
580.  It  is  the  law  of  a  particular  time 
and  place  :  Hale  p.  C.  64.  It  overcomes 
the  law:  BlackfSfd  v.  Alkin,  Hob.  116. 
80  Reprint  266  ;  And  It  defends  what 
It  compels :  Hale  P.  C.  54,  In  these 
brief  maxims  Is  written  the  whole  rea- 
son of  the  law  that  Justifies  the  de- 
struction of  private  property  for  the 

Eubllc  good."  Harrison  v,  wisdom,  7 
letsk.  <T€nn.)  99,  116.  "Of  this  prin- 
ciple, there  are  many  striking  illustra- 
tions. If  a  road  be  out  of  repair,  a 
passenger  may  lawfully  go  through  a 
private  enclosure.  ...  So,  If  a 
man  la  assaulted,  he  may  fly  through 
another's  close.  ...  In  time  of 
war.  bulwarks  may  be  built  on  private 
ground.  .  .  .  Houses  may  be  razed 
to  prevent  the  spreading  of  Are,  be- 
cause for  the  public  good."  Respublica 
V.  Sparhawk,  1  Dall.  (Pa.)  857,  363,  1 
I^  ed.  174  [quot  Field  v.  Dee  Moines, 

59  Iowa  576,  577.  18  AmR  46]. 

ral  MsTim  — Necessltas  Indudt 
privlleglum  quod  Jura  privata.  Surocco 
V.  Oary.  8  Cal.  69,  74,  68  AmD  886. 
See  also  29  Cyc  379. 

[b]  Clirowutf  gooda  ovniKMurd  In 
order  to  save  the  llvea  of  passengers 
on  a  Teasel  la  within  the  appllcatloa  of 
this  rule.    Mouse's  Case,  12  Coke  62, 


77  Reprint  1841.  See  Shipping  [36  Cyc 
241]. 

e4.  American  Print  Works  v.  Law- 
rence, 23  N.  J.  L.  590,  57  AmD  420 ; 
Respublica  v.  Sparhawk,  1  Dall.  (Pa.) 
367.  1  L.  ed.  174;  Harrison  v.  Wisdom, 

7  Helsk.  (Tenn.)  99.  See  also  cases 
infra  note  66, 

"The  Instances  usually  given  are,  to 
prevent  the  spread  of  a  fire,  the  ravages 
of  a  pestilence,  the  advance  of  a  hos- 
tile army,  or  any  other  great  public 
calamity."  Harrison  v.  Wisdom,  7 
Heisk.  (Tenn.)  99,  114. 

[a]  Maalins. — <1)  Salus  populi  su- 
prema  est  lex.  Field  v.  Des  Moines, 
39  Iowa  675,  677.  18  AmR  46;  Mc- 
Donald V,  Red  Wing,  18  Minn.  38 ; 
British  Cast  Plate  Mfrs.  v.  Mere- 
dith. 4  T.  R.  794,  797.  190  Reprint  1306. 
See  also  35  Cyc  716.  (2)  "The  maxim 
of  the  law  Is,  that  private  mischief 
Is  to  be  endured  rather  than  a  public 
inconvenience,"  2  Kent  Comm.  238 
[quot  Conwell  v.  Bmrle,  2  Ind.  86,  36: 
Field  v.  Des  Molnei^  29  Iowa  576,  677, 
18  AmR  46]. 

[b]  Pulling  dowm  mlaJi  Whrnr  a 
building  near  a  highway  has  been  con- 
sumed by  Are  and  the  chimneys  are 
left  in  a  condition  dangerous  to  per- 
aona  pasatng  along  the  highway,  they 
may  lawfulW  be  pulled  down.  Dewey 
V.  White,  M.  A  MT  66,  22  ECL  470. 

65.  U.  a— Bowdltch  V.  Boston,  101 
U.  a  1«,  25  L.  ed.  980. 

Cal. — Surocco  v.  Geary,  S  Cal.  69. 
68  Amp  886. 

Ind. — Conwell  v.  Bmrlej  2  Ind.  26. 

Iowa. — Field  V,  Des  Moines,  89  Iowa 
B76, 18  AmR  46. 

Masa — ^Taylor  t.  Plymouth,  8  Mete. 
462. 

Minn. — ^McDonald  v.  Red  Wing,  18 
Minn  38. 

N.  J. — ^American  Print  Works  v., 
Lawrence,  23  N.  J.  L.  B90,  67  AmD 
420  ;  Hale  v.  Lawrence,  21  N.  J.  L. 
714.  47  AmD  190  [rev  21  N.  J.  1^. 
2481. 

N.  T. — Struve  v,  Droge.  10  AbbNCaa 
142,  62  HowPr  233  ;  Stone  v.  New  York, 
25  Wend.  167  [aff  20  Wend.  189]  :  New 
York  v.  Lord,  17  Wend.  286  laJL  18 
Wend.  126], 

Tex. — Keller  v.  Connia  Chrlstl.  60 
Tex.  614,  32  AmR  613. 

See  also  Municipal  Corporations  [88 
Cyc  769];  Torts  [38  Cyc  525.  526]. 

"At  the  common  law  every  one  had 
the  right  to  destroy  real  and  personal 
property,  in  the  cases  of  actual  rieces- 
alty,  to  prevent  the  spreading  of  a 
fire,  and  there  was  no  responsibility  on 
the  part  of  such  destroyer,  and  no 
remedy  for  the  owner."  Bowdltch  v. 
Boston,  101  U.  S.  16,  18,  25  L.  ed.  980. 
"The  right  to  destroy  property,  to  pre- 
vent the  spread  of  a  conflagration,  has 
been  traced  to  the  highest  law  of 
necessity,  and  the  natural  rights  of 
man.  Independent  of  society  or  civil 
government"  Surocco  v,  Geary,  3  Cal. 
69.  74,  58  AmD  386.  "It  is  one  of 
those  cases,  to  which,  says  Mr.  Justice 
Buller,  the  maxim  applies,  salus  populi 
suprema  est  lex."   Taylor  v.  Plymontb, 

8  Mete.  (Mass.)  462,  466. 

[a]  laterest  of  pwvoa  dotaff  aetr— 
In  order  to  Justify  one  person  In  de- 
stroying property  of  another  In  order 
to  prevent  the  spread  of  Are,  It  Is  not 
necessary  that  any  property  of  his 
own  should  be  In  danger  of  destruc- 
tion and  the  act  be  done  In  order  to 
preaarve  iL    American  Print  Works 


v.  Lawrence,  23  N.  J.  L.  590,  57  AmD 
420. 

66.  Ferry  v.  Oregon,  139  111.  A. 
606  (destruction  of^  articles  which 
could  not  be  disinfected.  In  order  to 
prevent  spread  of  smallpox);  Harri- 
son V.  Wisdom,  7  Helsk.  (Tenn.)  99. 

67.  Harrison  v.  Wisdom,  7  Helsk. 
(Tenn.)  99. 

68.  See  American  Print  Works  v. 
Lawrence,  23  N.  J.  L.  690,  57  AmD 
420;  Respublica  V.  Sparhawk,  1  Dall. 
(Fa.)  357,  1  L.  ed.  174.  See  also 
Trespass  [38  Cyc  10661. 

"The  conservation  of  life  la  one  of 
the  occasions  which  will  call  it  [the 
doctrine  of  necessity]  into  exercise, 
of  which  the  necessity  of  self-preser- 
vation is. one  of  the  marked  ana  strik- 
ing instances.  Self  preservation  is 
one  of  the  great  rules  of  our  being, 
implanted  In  us  by  our  Creator,  and 
recognised  under  this  doctrine  by  the 
common  law.  The  right  to  destroy 
property,  or  even  life,  when  neces- 
sary for  self-preaervatlon,  la  an  ad- 
mitted right"  American  Print  Works 
v.  Lawrence,  23  N.  J.  L.  690,  604,  67 
AmD  420. 

[a]  ZUnatratloas. — (1)  If  a  pub- 
Ilo  highway  la  out  of  repair  and  Im- 
passable, a  traveler  may  lawfully  go 
upon  private  property.  Morey  v. 
Fitzgerai^  66  Vt.  487,  48  AmR  811. 
See  also  Respublica  v.  Sparhawk,  1 
TMl.  (Pa.)  367,  1  L.  ed.  174.  (2)  If 
a  person  is  assaulted  he  may  go  upon 
another's  land  In  order  to  escape. 
Respublica  V.  Sparhawk,  1  Dall.  (Pa.) 
867,  1  L.  ed.  174. 

69.  Reapubllca  v.  ^larhawk,  1 
DalL  (Pa.)  357,  1  L.  ed.  174;  Harri- 
son V.  Wisdom,  7  Helsk.  (Tenn.)  99, 
116.    See  generally  War  [40  Cyc  296]. 

[a]  Ulnstratlona. — (1)  In  time  of 
war  Dulwarks  may  be  built  on  private 

found.  See  Respublica  v.  Sparhawk, 
Dall.  (Pa.)  357,  1  L  ed.  174.  (2) 
Supplies  and  other  property  may  be 
seized  and  removed  to  prevent  tbem 
from  falling  Into  the  nonds  of  the 
army  of  the  enemy.  Respublica  v. 
Sparhawk,  1  Dall.  (Pa.)  85f,  1  L.  ed. 
174. 

70.  Field  V.  Dea  Molnea,  29  Iowa 
575,  IS  AmR  46;  Harrlaon  v.  Wladom, 
7  Helsk.  (Tenn.)  99.  See  Eminent 
Domain  [15  Cyc  562-564]. 

71.  Field  v.  Des  Moines,  39  Iowa 
575,  18  AmR  46;  Harrison  v.  Wisdom, 
7  Helsk.  (Tenn.)  99. 

78.  Struve  v.  Droge,  10  AbbNCaa 
(N.  T.)  142,  62  HowFr  233;  Harrison 
v.  Wisdom,  7  Helsk.  (Tenn.)  99. 

73.  American  Print  Worka  v.  Law- 
renoe,  23  N.  J.  L.  590,  57  AmD  420; 
Hale  v.  Lawrence,  21  K.  J.  L.  714,  47 
AmD  190  [rev  21  N.  J.  L.  248]. 

"The  necessity  muat  be  Immediate, 
Imperative,  and  In  some  cases  ex- 
treme and  overwhelming.  Mire  ex- 
pediency or  utility  will  not  suffice." 
American  Print  Works  v.  lAwrence. 
23  N.  J.  L.  590,  604,  57  AmD  420. 

American  Print  Woiita  v.  Law- 
rence. 28  N.  J.  Li.  590,  67  AmD  480; 
Harrison  V.  Wisdom,  7  Beiak.  (Tenn.) 
99. 

"The  cOmmMi  law  doctrine  of  ne- 
cessity is  one  that  Is  now  too  flrmly 
established  to  be  drawn  In  question, 
and  yet,  perhaps,  necessarily  from 
Its  very  character.  It  seems  some- 
what undefined'  as  to  Its  application 
and  extent.  ...  Ita  exerciae 
must  depend  upon  the  nature  av* 
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63]  g.  UnaToidabla  Accident."  No  action 
can  be  maintained  for  damages  resulting  from  an 
unavoidable  accident  or  casualty  without  any  fault 
or  n^Iigence  on  the  part  of  the  person  sought  to  be 
'charged/*  such  damage  being  damnum  absque  in- 
juria;" but  this  rule  does  not  apply  to  an  injury 
brought  about  by  negligence,  although  at  the  exact 
moment  of  its  infliction  it  could  not  have  been 
avoided.™ 

[$  64]  S.  Injury  without  Damage.  It  has  some- 
times been  stated  that  both  injury  and  damage  are 
dsaentiai  to  a  valid  cause  of  action/"  tbat  the  law 


recognizes  not  only  damage  without  injury,^  hut 
also  injury  without  damage  and  that  for  an  injury 
without  damage  no  action  can  be  maintained."'  On  tbe 
other  hand  it  is  said  that,  properly  speaking,  there 
is  no  such  thing  as  injury  without  damage;  that 
every  violation  of  a  legal  right  imports  damage;" 
and  tbat  wherever  a  legal  right  has  been  violated  an 
action  may  be  maintained,  although  no  actual  ap- 
preciable damage  has  been  sustained,"  there  being 
in  such  cases  a  right  to  at  least  nominal  damages.^' 
This  rule  applies  whether  the  injury  arises  out  of 
a  breach  of  contract  or  a  tort|"  and  is  particularly 


degree  of  neeeBBlty  that  calls  the 

T\ghx.  Into  action,  and  which  cannot 
be  determined  until  the  necessity  is 
made  to  appear.  ,  .  .  The  doc- 
trine seems  to  arranee  itself  under 
different  heads,  to  which  somewhat 
different  rules  will  be  applicable." 
American  Print  Works  v.  Xawrence, 
23  N.  J.  L.  590,  604.  57  AmD  420. 

tal  It  Is  a  gnestlon  for  the  Jnzr 
whetner  an  actual  necessity  existed. 
Hale  V.  Lawrence,  21  N.  J.  L.  714, 
47  AmD  190  [rev  21  N.  J.  248] ; 
Harrison  v.  Wisdom,  7  Heisk,  (Tenn.) 
d9 

TS.  See  also  Assault  and  Battery 
ta  Cyc  10693:  Carriers  £6  Cyc  a77J: 
NeelfKence  (»  Cyc  440];  Torts  ISS 
Cyc  42  S]. 

AootOent  defiueA  see  ante  p  S90. 

IRuiToUUbl*  aeold— *  OsflMa  see 
29  Cyc  666. 

78.  U.  S.— Nltro-Glycerlne  Case, 
15  Wall.  524,  21  L.  «d.  206. 

Ark.— Bizzell  v.  Booker,  16  Ark.  208. 

Conn. — Morris  v.  Piatt,  82  Conn.  75. 

Hawaii, — Almy  v.  Cotton  Bros.,  X 
Hawaii  Fed.  163. 

111. — Lincoln  Coal  MIn.  Co.  v.  Mc- 
Nally,  15  111.  A.  181;  Wright  v.  Chi- 
cago, etc.,  R.  Co.,  7  III.  A.  428. 

Me.— Fidelity,  etc.,  Co.  v.  Cutts,  95 
Me.  162,  49  A  678. 

Mass. — ^Brown  v.  Kendall,  6  Cush. 
S92. 

N.  T. — ^Harvey  v.  Dunlop,  Lalor 
198. 

Porto  Rico. — Garcia  v.  Georgetti,  4 
Porto  Rico  Fed.  496. 

Vt.— Vincent  v.  Stinehour,  7  Vt.  62, 
29  AmD  145. 

Eng. — Stanley  v,  Powell.  [1891]  1 
Q.  B.  86:  Davis  v.  Saunders,  2  Chit. 
689,  18  ECL  825,  1  ERC  203. 

"All  the  cases  concede  that  an  in- 
Jury  arising  from  Inevitable  acci- 
dent, or,  which  In  law  or  reason  la 
the  flame  thing,  from  an  act  that  or- 
dinary human  oare  and  foresight  are 
unable  to  guard  against.  Is  but  the 
misfortune  of  the  sufferer,  and  lays 
no  foundation  for  legal  responsibili- 
ty." Harvey  v.  Dunlop,  Lalor  (N. 
T.)  193,  194.  "Thus,'actIonable  negli- 
gence may  spring  iVom  the  careless 
performance  of  a  le^al  duty,  or  from 
a  total  neirlect  and  disregard  of  such 
duty;  but  It  can  never  be  consistently 
predicated  of  a  "purely  accidental' 
occurrence."  Fidelity,  etc.,  Co.  v. 
Cutts,  95  Me.  162,  164,  49  A  673. 

[a]  Blraot  or  oonseaneiitlal  la- 
Jury. — The  same  rule  applies  whether 
the  Injury  Is  consequential  and  the 
form  of  action  is  case,  or  the  Injury 
is  direct  and  the  form  of  acti^n  Is 
trespass.  Morris  v.  Piatt,  32  Conn, 
75;  Stanley  v.  Powell.  [18911  1  Q.  B. 
86.  See  also  Parrott  v.  Wells,  15 
Wall.  (U.  S.)  524.  21  L,  ed.  206;  and 
cases  supra  this  note. 

77.  Lincoln  Coal  Min.  Co,  v.  Mc- 
Nally,  16  Til.  A.  181,  See  also  cases 
supra  note  76. 

TO.  Alexander  V.  Humber,  86  Ky. 
S66.  <  SW  458,  9  KyL  784,  See  also 
Negligence  [29  Cyc  440]. 

TO.  North  Vernon  v,  Voesler,  108 
Ind.  S14,  2  NE  821;  Post  v.  Campau, 
42  Mich.  90,  3  NW  272. 

*in  every  valid  cause  of  action  two 
elements  must  be  present — the  Injury 
and  the  damages."  North  Vernon  v. 
Voegler,  108  Ind.  814,  819,  t  NE  821. 
"It  is  a  maxim  of  the  law  that  wrong 
without  damage  or  damage  without 


wrong  doss  not  constitute  a  cause  of 
private  action."  JanesvUle  v.  Car- 
penter. 77  Wis.  288,  £98,  4<  NW  128, 
20  AmSR  128,  8  LRA  808. 

80l    See  supra  i  S7. 

81.  North  Vernon  v.  Voe^er.  103 
Ind.  814,  2  NE  821. 

"As  there  may  be  damages  without 
an  injury,  so  there  may  be  an  In- 
Jury  without  damages,"  North  Ver- 
non v.  Voegler,  103  Ind.  314,  319,  2 
N£l  821. 

83.  North  Vernon  v.  Voegler,  103 
Ind.  314,  2  NE  821;  Deobold  v.  Opper- 
mann.  111  N.  Y.  631,  19  NE  94,  7 
AmSR  760,  2  LRA  644, 

"It  has  many  times  been  said  that 
no  action  will  lie  because  the  injury 
produced  no  damages,  or,  as  the  law 
phrase  runs,  the  wrong  Is  Injuria 
sine  damno."  North  Vernon  v,  Voeg- 
ler, 103  Ind.  314,  319.  2  NB  821, 

88.  .Parker  v.  Grlswold.  17  Conn. 
288,  803,  42  AmD  789  (where  the  court 
said:  "But  as  an  injury  or  violation 
of  hie  right  necessarily  Imports  dam- 
age, there  can  be  no  such  thing  as  an 
injury  without  damage");  1  Halsbury 
L.  Eng.  9  par  7, 

"That  there  may  be  damage  with- 
out Injury,  where  there  has  been  no 
violation  of  any  right  of  the  party 
complaining,  or  no  breach  of  duty  to 
him.  Is  perfectly  well  settled,  but 
that  there  can  be  a  breach  of  duty  or 
a  violation  of  right  unaccompanied 
with  damage,  Is  not  so  easily  compre- 
hended." National  Exch.  Bank  v. 
Sibley,  71  Ga.  726,  783.  "I  can  very 
well  understand  that  no  action  lies 
In  a  case  where  there  Is  damnum 
absque  Injuria,  that  Is,  where  there 
Is  a  damage  done  without  any  wrong 
or  violation  of  any  right  of  the  plain- 
tiff. But  I  am  not  able  to  understand, 
how  it  can  correctly  be  said,  in  a 
legal  sense,  that  an  action  will  not 
lie,  even  In  case  of  a  wrong  or  viola- 
tion of  a  right,  unless  it  Is  followed 
by  some  perceptible  damage,  which 
can  be  established,  as  a  matter  of 
fact;  In  other  words,  that  Injuria  sine 
damno  Is  not .  actionable."  Webb  v. 
Portland  Mfg.  Co.,  29  F.  Cas.  No. 
17,322,  3  Sumn.  189,  192. 

8*.  U.  S.— Webb  v.  Portland  Mfd. 
Co.,  29  F.  Cas.  Na  17,322,  8  Sumn. 
189 

Ala. — ^Adams  v.  Robinson,  <B  Ala, 
586, 

Conn, — Parker  v,  Grlswold,  17  Conn. 
288.  42  AmD  739. 

Ga. — National  Exch,  Bank  v.  Sib- 
ley, 71  Ga.  726. 

Me, — ^Munroe  v.  Stlckney,  48  Me. 
458, 

Mass. — Bolivar  Mfg.  Co.  v.  NeiJon- 
set  Mfg.  Co.,  16  Pick.  241. 

Minn. — Larson  v.  Chase,  47  Minn. 
307.  50  NW  238.  28  AmSR  370,  14 
LRA  85. 

Tex, — Champion  v.  Vincent,  20  Tex, 
811. 

Wis, — Koerber  v.  Patek.  123  Wis. 
453.  102  NW  40,  68  LRA  956. 

Eng. — Ashby  v.  White,  1  Bro,  P,  C, 
62,  1  Reprint  417.  2  Ld.  Raym.  938. 
92  Reprint  126,  1  Salk.  19.  91  Reprint 
19,  1  ERC  621,  1  Smith  Lead  Cas.  264, 

"The  wrongful  Invasion  of  a  clear 
right  Is  of  Itaelf  sufllclent  to  sup- 
port an  action,  and  the  law  presumes 
damages,  though  they  may  be  only 
nominal.''  Koerber  v.  Patek,  123  Wis. 
458.  4S0,  m  NW  40.  68  LRA  9S6. 

OT.   U.  S. — Power  v.  Hunger.  K2 


Fed.  708,  S  CCA  868;  Webb  v.  Port- 
land Mfg.  Co.,  »  F.  Cas.  No.  17.322. 
3  Sumn.  189:  Whipple  v.  Cumberland 
Mfg. 'Co,,  29  F.  Cas.  No.  17,516,  2 
Story  661. 

Conn. — Branch  v.  Doane,  18  Conn. 
238:  Parker  v.  Grlswold,  17  Conn.  288,  , 
42  AmD  739. 

Oa. — Irwin  v.  Askew,  74  Ga.  581; 
National  Exch.  Bank  v.  Sibley.  71  Ga. 
726;  Hendrick  v.  Cook,  4  Oa.  241. 

III.— Chicago  West  Division  R.  Co. 
r.  Rend,  6  Ilf.  A.  243. 

La. — Dudley  v.  TUton,  14  La.  Ann. 
283.  But  see  Innlfl  v.  CmtnmlB.  1 
Mart.  N.  S.  560. 

Me. — Munroe  v.  Stlckney,  48  Me. 
462. 

Mass. — Stowell  v.  Lincoln,  11  Gray 
434;  Appleton  v.  FuUerton,  1  Gray 
186. 

Minn. — ^Larson  v.  Chase,  4?  Minn. 
307,  60  NW  288,  28  AmSR  S70,  14 
LRA  8S;  Dorman  v.  Ames,  18  Minn. 

451, 

Mo, — State  V.  Dlcfcmann,  146  Mo.  A. 
396,  124  SW  29;    Fulfcerson  v.  Eads. 

19  Mo.  A.  620. 

N.  J. — Paterson  v.  E<ast  Jersey 
Water  Co.,  74  N,  J,  Eq.  49,  70  A  472 
[aff  77  N.  J.  Eq.  588,  78  A  1134}. 

N,  T. — Searles  v.  Cronk,  38  HowPr 
320;  Parker  v.  Foote.  19  Wend.  309. 

Pa. — Delaware  etc^  Canal  Co.  v. 
Torrey,  3S  Pa.  143;  Williams  v.  Es- 
ling,  4  Pa.  486,  46  AmD  710. 

Tex. — Champion  v.  Vincent,  20  Tex. 
811.     See  also  McCown  v.  wheeler, 

20  Tex.  872. 

Wis. — Koerber  v.  Patek,  123  Wis. 
453,  102  NW  40,  68  LRA  956. 

Eng. — ^King  v.  Rochdale  Co.,  14  Q. 
B.  186,  68  ECL  136,  117  Reprint  55 
[aff  14  Q.  B.  122.  68  ECL  122.  117 
Reprint  49];  Marzettl  v.  Williams,  1 
B.  &  Ad.  415,  20  ECL  541,  109  Reprint 
842,  8  ERC  746;  Bower  v.  Hill.  1  Bins. 
N.  Cas.  549,  27  ECL  769,  131  Reprint 
1229;  Ashby  v.  White,  1  Bro.  P.  C.  62. 
1  Reprint  417,  8  Ld.  Raym.  9S8,  92 
Reprint  126,  1  Salk.  19.  91  Reprint 
19,  1  ERC  521,  1  SralUi  Lead.  Cas. 
264:  Embrey  v.  Dwen,  6  Eizch.  353, 
10  ERC  179:  Hobson  t.  Todd,  4  T.  R 
71,  100  Reprint  900. 

Ont. — Plumb  V.  McOannon,  82  U.  C. 
Q.  B.  8.  * 

"Actual,  perceptltne  damage  Is  not 
indispensable  as  the  foundation  of 
an  action.  The  law  tolerates  no  far- 
ther inquiry  than  whether  there  has 
been  the  violation  of  a  right."  W«»l>b 
V.  Portland  Mfg.  Co.,  29  F.  Cas.  No. 
17,322,  8  Sumn.  189.  192,  "That  an 
Injury  to  a  right  is  actionable,  though 
the  damage  be  inappreciable.  Is  set- 
tled by  abundant  authority."  Dela- 
ware, etc..  Canal  Co.  v.  Torrey,  SS  Pa. 
143,  149. 

86.  Webb  V,  Portland  Mfg.  Co., 
29  P.  Cas.  No.  17.322.  3  Sumn,  189; 
Parker  v.  Grlswold.  17  Conn.  288.  42 
AmD  739;  National  Exch.  Bank  v. 
Sibley,  71  Ga.  726;  Larson  v.  Chase, 
47  Minn-  307.  50  NW  238.  28  AmSB 
370,  14  LRA  86.  See  Damages  [13 
Cyc  14-21], 

87.  Power  v,  Munger,  62  Fed.  706. 
8  CCA  253:  Larson  V,  Chase.  47  Minn. 
807,  50  NW  238,  28  AmSR  370,  14  LRA 
86;  Fulkerson  v.  Eads,  19  Mo.  A, 
620:  Marzettl  v.  Williams,  1  B.  ft  Ad. 
416.  20  ECL  541,  109  Reprint  842.  S 
EIRC  746.  See  also  cases  supra  notes 
86.  86. 
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applicable  where  the  wrongful  act  if  eontinued  may 
become  the  foundation,  by  lapse  of  time^  of  an  ad- 
verse right  in  the  wrongdoer.""  There  are,  it  is 
tme,  certain  elasses  of  eases  where  no  action  can  be 
maintained  unless  or  until  some  actual  damage  is 
sustained;**  but  this  is  because  the  act  complained 
of  is  of  such  a  nature  that  until  damage  is  inflicted 
no  l^:al  ri^t  is  violated,^  and  consequently,  in 
the  strict  sense,  there  is  no  injury,'^ 

V.  Western  Union  Tel.  Co.,  100  Cal. 
4S4,  36  P  76;  Irwin  v.  Askew,  74  Oa. 
681:  FUlkeraon  v.  Eetda,  19  Mo.  A. 
620;  and  cases  supra  notes  86,  86. 
See  also  DamaKes  [13  Cyc  1?]. 

[bl  Tort. — Parker  v.  Grlswold.  17 
Conn.  288,  42  AmD  739;  Chicago  West 
Division  R.  Co.  V.  Rend,  6  111.  A.  243: 
LArson  v.  Chase,  47  Minn.  307.  50  NW 
238.  28  AniSR  870.  14  LRA  85;  Koer- 
ber  V.  Patek,  123  Wis.  453,  102  NW 
40,  68  LRA  966;  and  cases  supra  notes 
85.  96.  See  also  Damases  [13  Cyc 
Jfi];  Torts  [28  Cyc  440]. 

88.  U.  S.— Webb  V.  Portland  Mfg. 
Co..  29  F.  Caa.  No.  17,322,  3  Sumn. 
189;  Whipple  V.  Cumberland  Cotton 
Mfg.  Co.,  29  F.  Cas.  No.  17,510,  2 
Story  661. 

Conn. — Parker  v.  Grlswold,  17 
Conn.  288,  42  AmD  739;  Chapman  v. 
Thames  Mfg.  Co..  13  Conn.  269,  88 
AmD  401. 

Oiu— -HendrlOk  v.  Cook,  4  Oa.  241. 

lie. — ^Munroe  T.  Btitduiey,  48  Ma 
462. 

Uasa.— Appleton  v.  Fullerton,  1 
Qrar  IM. 

N.  J. — ^Paterson  v.  East  Jersey 
Water  Co..  74  N.  J.  Ea.  49.  70  A  472 
[air  77  N.  J.  Sq.  688,  78  A  1184]. 

Pa. — Delaware,  etc.  Co.  v.  Torrey, 
33  Pa.  142. 

Eng. — Bower  V.  Hill,  1  Blng.  N.  Cas. 
549.  27  ECL.  769,  ISl  Reprint  1229. 

Ont. — Plumb  V.  McGannon,  32  U.  C. 
Q.  B.  8:  Mitchell  V.  Barry,  26  U.  C. 
Q.  B.  416. 

See  also  Basements  [14  Cyc  12141; 
Waters  [40  Cyc  5981. 

[a]  This  is  for  the  reason  that  In 
such  cases  the  act  constitutes  not 
merely  a  violation  of  a  right,  but 
tends  to  the  absolute  destruction  and 
extinguishment  of  such  rijcht.  Webb 
V.  Portland  Mfg.  Co.,  29  F.  Cas.  No. 
17,322,  8  Sumn.  189;  Parker  v.  Grls- 
wold, 17  Conn.  288,  42  AmD  739. 

89.  v..  8. — Power  T.  Uuager.  62 
Fed.  70B,  2  CCA  253. 

111. — Chicago  West  Division  R.  Co. 
V.  Rend,  6  III.  A.  243. 

Masa — Freeman  v.  Venner,  120 
Mass.  424;  Morgan  v.  Bliss.  2. Mass. 

N.  J. — Church  of  Holy  Communion 
V.  Paterson  Extension  R.  Co,  66  N. 
J.  L.  218.  226,  49  A  lOSO,  E5  LRA  81 

^''n?  T^liutchlns  V.  Hutchlna,  7  Hill 
104. 

Tex.— Reed  v.  Holloway,  (Civ.  A.) 
127  SW  1189. 

Wis. — ^Priewe  v.  Pltsslmons,  etc.; 
Co..  117  Wis.  497,  94  NW  317. 

Eng. — 1  Halsbury  Laws  Eng.  9 
par  7. 

See  also  Conspiracy  [8  Cyc,  645] ; 
Fraud  [20  Cyo  421:  Ubef  Mid  Slander 
(25  Cyc  249.  661];  Negligence  [29 
Cyc  419,  420.  663].  , 

"There  are  two  classes  or  cases  or 
wrongful  acta  or  omissions  between 
which  there  is  a  marked  distinction. 
One  Is,  that  where  there  is  any  dis- 
tinct legal  wrong  which  in  Itself  con- 
stitutes the  invasion  of  the  right  of 
another,  the  law  will  presume  that 
some  damage  follows,  as  a  natural, 
necessary  and  proximate  result.  In 
that  case,  the  wrong  Itself  constitutes 
the  right  of  action.  Nothing  further 
Is  necessary  to  a  recovery,  though  the 
extent  of  It  may  depend  upon  the 
evidence.  .  .  .  The  latter  class  Is 
where  the  act  or  omission  complained 
of  is  not  of  Itself  a  distinct  wrong, 
and  can  only  become  so  to  any  par- 
ticular indlTidual  through  injurious 
oonaeqnencea  resulttiiB  therefrom.  In 


such  case,  this  consequence  must  not 
only  be  shown,  but  it  must  be  so  con- 
nected by  averment  and  evidence  with 
the  act  or  omission,  as  to  appear  to 
have  resulted  therefrom  according  to 
the  ordinary  course  of  events,  and  as 
a  proximate  result  of  a  sutllclent 
cause."  Chicago  West  Division  R 
Co.  V.  Rend,  6  111.  A.  243,  248. 

90.  Power  V.  Munger,  62  Fed.  70B, 
3  CCA  263;  Chicago  West  Division  R. 
Co.  V.  Rend,  6  111.  A.  243;  Freeman 
V.  Venner,  120  Mass.  424;  1  Halsbury 
Laws  Eng.  9  par  7. 

"Acts  may  be  harmless  In  them- 
selves, so  long  as  they  Injure  no  one, 
but  the  consequences  of  acts  often 
give    character   to   the   acts  them- 
selves."   Van  Pelt  t.  MoQraw,  4  N. 
Y.  110,  113., 
'  91.   See  Bupra  S  59. 
9S.   See  also  Torts. 
Oreaa  refeieaeeei 
Acts  In  affirmance  of  contract  after 
discovery  of  fraud  see  Fraud  [20 
Cyc  82]. 

Assumption  of.  risk  by  servant  see 
Master  and  Servant  [16  Cyc  1177]. 
Consent  to  assault  see  Assault  alia 

Battery  [8  Cyc  1070]. 
Contributory  negligence  see  Negli- 
gence [27  Cyc  606]. 

93.  Byan  v.  Bullard,  4  F.  Cas.  No. 
2,262,  1  Curt.  100;  Peacock  v.  Terry,  9 
Oa.  137:  Senior  v.  Ward,  1  E.  &  E. 
886,  102  ECL  386,  120  Reprint  964. 

"It  Is  a  well  understood  maxim  of 
the  Common  Law,  that  no  one  can 
maintain  an  action  for  a  wrong,  where 
he  has  consented  or  contributed  to 
the  act  which  occasions  the  loss, 
volenti  non  lit  Injuria."  Peacock  v. 
Terry,  9  Ga.  137,  148. 

[a]  MUlin^VoIentl  non  fit  In- 
juria. Southern  Pac.  Co.  v.  Johnson,  69 
Fed.  669.  678,  16  CCA  817;  Birming- 
ham R.,  eta,  Co.  v.  Allen.  99  Ala. 
369,  872,  18  8  8,  20  LRA  457;  Peacock 
v.  Terry,  9  Ga.  137,  146;  Scott  v. 
Pord.  45  Or.  631,  636.  78  P  742.  80  P 
899,  68  LRA  469  [clt  Broome  Lea. 
Max.  263,  268];  Senior  v.  Ward.  1  E. 
&  E.  886,  393,  102  ECL  885,  120  Re- 
print 964.    See  also  40  Cyc  217. 

94.  n.  8.— Byam  v.  Bullard,  4  F. 
Cas.  No.  2.262.  1  Curt.  100. 

Ga. — Peacock  v.  Terry,  9  Oa.  187. 
111.— Illln<fis  Cent  R.  Co.  v.  Allen, 
89  111.  806. 

Ky. — Ooldnamer  v.  O'Brien.  98  Ky. 
569,  83  SW  831. 17  KyZi  1886,  Wt  AmSR 
378,  86  LRA  716. 

Maes. — Frost  v.  Josselyn,  180  Uaas. 
889,  60  NB  469;  Linda  t.  Hudson.  1 
Cush.  885. 

Mich.— Barton  V.  Gray.  67  Mich. 
622,  24  NW  688. 

N.  T.— Hamilton  v.  White,  8  N.  T. 
9  raft  4  Barb.  601. 
Pa. — Ttbbs  V.  Brown,  2  Grant  S9. 
Philippine. — Batarra  v.   Marcos,  7 
Philippine  166. 

Eng.— Senior  v.  Ward,  1  E.  &  E. 
385,  102  ECL  385,  120  Reprint  954. 

Ont.— Toronto  v.  Crookshank,  4  U. 
C.  Q.  B.  809;  Doe  McManuB,  1  U. 
C.  Q.  B.  141. 

"The  plaintiff  can  have  no  action 
for  the  consequences  of  an  act  the 
performance  of  which  was  requested 
by  himself."  Illinois  Cent.  R.  Co.  v. 
Allen,  39  HI.  20S,  209.  "It  is  Impos- 
sible to  allow  that  one  can  Join  in  the 
commission  of  an  Injury,  or  lead 
others  to  do  It,  and  then  be  a  party 
plalntlfF,  in  claiming  compensation 
for  It,  from  those  whom  he  has  mis- 
led." Tibbs  V.  Brown,  2  Gnuit  (Fa.) 
19,  4S. 


[$65]  F.  Consent  or  Procurement  of  Person  In- 
Jnrad."^  It  is  a  well  recognised  maxim  of  the  law"* 
that  a  person  cannot  recover  for  the  conaoquenees 
of  an  act  which  he  himself  has  procured  or  con- 
sented to.^ 

[i  66]   O.  Motive  of  Fbintifl  ia  Bringing  Action. 

If  plaintiff  shows  a  good  and  valid  cause  of 
action  his  motive  in  bringing  the  action  is 
entirely   immaterial,"   and   eannot   be  inquired 

ta]    Brsaeh  of  oontvset. — One  who 

causes  or  sanctions  the  breach  of  a 
cohtract  cannot  recover  damages  for 
Its  nonperformance,  or  interpose  it 
as  a  defense  In  an  action  upon  the 
contract.  Barton  v.  Gray.  67  Mich. 
622,  24  NW  638. 

[b]  Effect  Of  dnresa. — If  consent 
to  the  act  which  occasioned  the  In- 
Jury  was  obtained  by  duress  the  rule 
does  not  apply.  News  Pub.  Co.  V.  As- 
sociated Press,  114  III.  A.  241. 

[c]  Bffeot  of  UlmUty,— It  has  in 
some  cases  been  held  upon  grounds 
of  public  policy  that  consent  to  an 
act  which  amounts  to  a  public  offense 
will  not  preclude  an  action  for  dam- 
ages sustained  by  reason  of  such  act. 
Groton  v.  GUdden,  84  Me.  689,  24  A 
1008,  30  AmSR  413:  Stout  v.  Wren,  8 
N.  C.  420,  9  AmD  653.  See  also  As- 
sault and  Battery  [3  Cyc  10701.  But 
see  Goldnamer  v.  O^Brlen.  98  Ky.  669, 
33  SW  831.  17  KyL  1386.  66^km8R 
378,  36  LRA  715. 

[d]  ZnoKaaee  of  law^If  one 
benencIalTy  Interested  in  a  case  sur- 
renders his  rights  through  Ignoftnce 
of  the  law,  he  cannot  bidd  the  op- 
posite party  to  a  knowledge  of  the 
law  and  diarge  him  for  the  loss  oc- 
casioned by  bis  own  indiscretion. 
Harrison  t.  Marshall.  6  Port  (Ala.) 
66, 

95.  Cal. — Pierce  v.  Pierce,  16  CaL 
A  875,  117  P  S80;  Dalton  T.  Paciflo 
Electric  R.  Co.,  7  OaL  A.  510,  84  P 

868. 

Iowa. — ^McNamara  v.  McAllister, 
160  Iowa  243!,  130  NW  26,  AnnCas 
1912D  463.  84  LRANS  486;  Riser  V. 
Tapper.  138  Iowa  628,  110  NW  1088. 

Ky.— Dluguld  T.  Roberts,  181  SW 
464. 

Mont. — ^MacOlnnlas  v.  Boston,  etc.. 
Consol.  Coppen  etc..  Mln.  Ca,  29 
Mont.  428.  16  P  89. 

Nebr. — Pllnn  v.  Fredrlckson,  89 
Nebr.  663,  181  NW  934;  Jacobson  v. 
Van  Boenlng,  48  Nebr.  80,  66  NW  993, 
68  AmSR  684,  32  LRA  229. 

N.  J.— Eggers  v.  Newark,  77  N.  J, 
L.  198.  71  A  665:  Roberte  v.  Tomp- 
kins, 76  N.  J.  Eq.  576,  73  A  606;  Hodge 
v.  U.  S.  Steel  Corp.,  64  N.  J.  Eq.  Ill, 
53  A  663;  Mclnnes  v.  Mclnnea  Brick 
Mfg.  Co^  <Ch.>  38  A  182;  Davis  v. 
Flagg,  36  N.  J.  Eq.  491. 

T.— PolUtz  V.  Wabash  R.  Co., 
160  App.  Dlv.  715,  136  NTS  789;  Poi- 
nts V.  Wabash  R.  Co.,  160  App.  Dlv. 
709,  186  NTS  786;  North  Central 
Realty  Co.  v.  Blackman,  146  App.  DlT. 
199,  129  NTS  1005;  Ramsey  v.  Qould, 
67  Barb.  398. 

K.  C. — Lenoir  County  v.  Crabtre% 
168  N.  C.  867,  74  SB  106,  28  LRAN9 
1213. 

Oh. — ^Hamilton,  eta,  Trac  Co.  t. 
Parish,  67  Oh.  St.  181,  85  NB  1011, 
60  LRA  631;  Isom  y.  Low  Fare  R.  Co.. 
29  Oh.  Clr.  Ct.  588. 

Pa. — Raughley  v.  West  Jersey,  etc. 
R.  Co..  202  IPa.  48,  61  A  697. 

Tenn. — Hacey  v.  Childress,  t  Tenn. 
Ch.  438. 

Eng. — Seaton  v.  Grant,  L.  R.  2  Ch. 
469. 

"Where  plaintiff  has  a  valid  cause 
of  action,  his  motive  In  bringing  suit 
is,  at  the  trial,  Immaterial."  Fllnn  v. 
Fredrlckson,  89  Nebr.  668,  668,  131 
NW  984.  "To  sustain  his  action,  if 
brought  in  good  faith,  and  defeat  It 
If  brought  In  bad  faith,  would  be  to 
control  his  morals  by  means  of  a  law 
suit.  That  cannot  be  done."  Hamil- 
ton, eta.  Tract.  Co.  t.  Fari^,  87  Oh. 
BL  181.  188.  85  NB  ij^l,  80  Jj£/k.  681. 
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into;*"  and  it  is  no  defense  that  he  was  actuated 
by  improper  motives,"  or  malice,  or  a  desire 
for  revenge."  These  rules  apply  in  equity  as  well 
as  at  law^  if  the  action  is  to  enforce  a  clear  equit- 
able right.^ 

67]  H.  Actions  of  Pint  Impressioii."  The 
fact  that  a  particular  action  is  without  any  direct 
precedent  affords  some  reason  for  doubting  the 
existence  of  the  right  sought  to  be  asserted,  par- 


"The  element  of  motive  cannot  prej- 
udice the  assertion  of  a  clear  legal 
right  or  statutory  prtvlleve."  In  re 
Sully,  152  Fed.  619,  621,  81  CCA  609. 
"If  the  law  concerned  Itself  with  the 
motives  of  parties  new  complidbtlons 
would  be  Introduced  Into  suits  which 
ml^ht  seriously  ohscure  their  real 
merits,"  Dicker  man  v.  Northern 
Trust  Co.,  176  U.  S.  181,  190,  20  8Ct 
311,  44  L.  ed.  423.  "Where  a  plaintiff 
establishes  his  absolute  legal  right 
to  the  relief  which  he  demands  and 
Is  personally  interested  In  the  outcome 
of  the  litigation,  bis  motive  In  en- 
forcing his  right  la  Immaterial.  The 
cases  wherein  plaintiff's  motive,  when 
shown  to  have  been  an  improper  one, 
has  been  held  to  bar  his  right  to  re- 
lief, temporary  or  permanei>t,  are 
those  where  he  has  sought  the  exer- 
cise in  his  behalf  of  the  discretion- 
ary power  of  the  court  and  has  asked 
Its  assistance  as  a  favor  and  not  dfr- 
manded  it  as  a  ri^t."  Points  T. 
Wabash  "R.  Co..  160  App.  DW.  715. 
718,  1S5  NTS  789. 

fa]  Zn  an  aotloa  to  fwutr  eon- 
nunoMM  to  compel  the  removal  of 
a  store  bulletins  which  Interfered  with 
the  operation  of  a  drawbridge,  the 
fact  that  the  action  was  Inspl^red  by 
the  owner  of  a  rival  store  Is  Imma- 
terial. Lenoir  County  v.  Crabtree, 
158^  N.  C.  357,  74  SB  105,  39  LRANS 
1213. 

M.  Pierce  v.  T'lerce,  16  Cal.  A.  375, 
117  P  580;  PolHtz  v.  Wabaeh  R.  Co.. 
150  App.  Dlv.  709,  135  NTS  785;  Ram- 
sey V.  Gould,  57  Barb.  (N.  T.)  398; 
Hamilton,  etc.,  Tract.  Co.  v.  Parish, 
67  Oh.  St.  181,  65  NB  1011,  60  L.RA 
631;  Isom  v.  Low  Fare  K.  Cfo.,  29  Oh. 
CIr.  Ct.  583;  Rausrhley  v.  West  Jersey, 
etc..  R.  Co..  202  Pa.  4  3,  51  A  597. 

[al  Exo^t  for  the  purpose  of  Im- 
peaonlng'  plalntUI  as  a  witness  his 
motive  In  bringing  the  action  Is  not 
the  subject  of  inquiry.  Ball  v.  Tol- 
Tnan,  119  Cal.  358.  51  P  646;  MacGin- 
nlss  V.  Boston,  etc.,  ConsoV.  Copper, 
etc.,  Min.  Co.,  29  Mont.  428.  75  P  89. 

m.  Iowa. — McNamara  v.  McAllis- 
ter, 150  Iowa  243,  130  KW  26,  84 
LRANS  436;  Rlzer  v.  Tapper,  1S3 
Iowa  828.  110  NW  1038. 

Ky. — BlUguld  V.  Roberts,  121  SW 
464. 

Nebr. — Jfecobson  v.  Van  Boenlng, 
48  Nebr.  80,  66  NW  993.  58  AmSR  684, 
32  LRA  229. 

N.  J. — Catlln  V.  VichachI  MIn.  Co., 
78  N.  J.  Bq.  286.  67  A  194;  Mclnnes 
V.  Mclnnes  Brick  Mfg.  Co..  (Ch.)  38 
A  182;  McFadden  v.  Maya  Landing, 
etc.,  R.  Ca,  49  N.  J.  Sq.  176,  22  A 
932 

Oh  — Taom  v.  Low  Pare  R.  Co.,  29 
Oh.  Cir.  Ct.  683. 

Tenn. — Macey  v.  Childress,  2  Tenn. 
Ch.  438. 

"It  la  no  defence  to  a  legal  demand. 
Instituted  in  the  mode  prescribed  by 
law,  that  the  complainant  is  actu- 
ated by  personal  or  Improper  motives. 
.  .  .  The  motive  of  a  suitor  can- 
not be  enquired  into  In  such  a  case. 
.  .  .  Were  It  otherwise,  nearty 
every  suit  would  degenerate  into  a 
wrangle  over  motives  and  feelings." 
Macey  t.  Childress,  2  Tenn.  Ch.  438, 
442. 

ta]  SttOlac  OKt  allsffatloiis  In. 
Mtsw'sg. — ^Allegations  In  an  answer 
pleading  plalntlfTs  Improper  motive 
In  bringbig  the  action  should  be 
strli^en  out,  McNamara  v.  McAllis- 
ter, 150  Iowa  243.  130  NW  26,  34 
LRANS  436.  _ 

M.   Morris  v.  Tuthlll,  78  N.  T.  67S. 


99.    Ball  V.  Tolman,  119  Cal.  358, 

51  P  E'le. 

1.  Davis  V.  Flagg,  36  N.  J.  Eq. 
491;  R.im8ey  v.  Gould,  57  Barb.  (N. 
Y.)  398. 

"This  Is  equally  true  in  a  court  of 
equity  as  in  a  court  of  law.  The  In- 
quiry in  each  must  be  with  reference 
to  the  plaintiff's  right  of  action,  and 
whether  In  it  are  involved  interests 
entitled  to  the  protection  of  the  court, 
and  not  to  his  ulterior  motives  and 
purposes  In  bringing  the  suit."  Ram- 
sey V.  Gould,  S7  Barb.  (N.  T.)  898, 
402. 

[a]  Voreolosurs  of  ntortgafe. — In 

a  suit  to  foreclosS  a  mortgage.  If  the 
mortgage  debt  Is  due  and  plaintiff  has 
a  right  to  forecloee,  his  motives  in  so 
doing  are  Immaterial  and  cannot  be 
made  a  defense  to  the  suit.  Dicker- 
man  V.  Northern  Trust  Co.,  176  U.  S. 
181.  20  set  311.  44  L.  ed.  423;  Davis 
V.  Flagg,  36  N.  J.  Bq.  491;  Morris  v. 
Tuthill,  72  N.  Y.  575. 

[b]  IttjuBotlon, — If  plaintiff  as  a 
taxpayer  nas  a  right  to  Invoke  the 
equity  powers  of  the  court  to  enjoin 
the  expenditure  of  public  money  un- 
der a  contract  which  is  void  by  stat- 
ute and  contrary  to  public  policy,  the 
right  is  not  affected  by  the  fact  that 
he  may  be  actuated  in  bringing  the 
suit  by  111  will  toward  one  of  the 
parties  to  the  contract.  Noble  v. 
Davison,  177  Ind.  19,  96  NE  826. 

a.  Hodge  V.  U.  8.  Steel  Corp.,  64 
N.  J.  Eq.  Ill,  53  A  553.  See  also 
Roberts  v.  Tompkins,  76  N.  J,  Bq. 
676,  73  A  506. 

"If  the  complainant's  rights  are 
legal  as  well  as  equitable,  the  court 
of  equity  may  perhaps,  on  the  final 
hearing  or  on  the  application  for  pre- 
liminary injunction,  consider  the 
^question  of  motive  as  bearing  upon 
the  right  to  equitable  relief,  or  remit- 
ting complainant  to  his  purely  legal 
rights.  But  where  his  property  rights 
are  equitable  only,  it  would  seem  to 
be  clear  that  whatever  his  motives 
in  prosecuting  the  suit  may  be.  he  la 
not  only  entitled  to  have  his  case 
heard  on  final  hearing,  but  ahso  to 
have  the  protection  by  preliminary 
injunction,  If  his  right  be  sufficiently 
established  and  such  protection  Is  ab- 
solutely necessary  for  the  protection, 
pendente  lite,  of  the  equitable  right.' 
Hodge  V.  U.  S.  Steel  Corp.,  64  N.  J. 
Eq.  Ill,  115,  S3  A  563. 

[a]  When  motive  may  be  Inquired 
Into*— "Wherever  one  keeps  within 
the  limits  of  lawful  action,  he  Is  cer- 
tainly entitled  to  the  protection  of 
the  law,  whether  his  motives  are  com- 
mendable or  not;  but  If  he  demands 
more  than  the  strict  rules  of  law  can 

frlve  him,  his  motives  may  become 
mportanf.  In  general  It  must  be 
assumed  that  the  rules  of  the  com- 
mon law  will  give  adequate  redress 
for  any  injury;  and  when  the  liti- 
gant avers  that  under  the  circum- 
stances of  his  particular  case  they 
do  not.  and  that  therefore  the  gra- 
cious ear  of  equity  should  Incline 
to  hear  his  complaint,  it  may  not  be 
amiss  to  inquire  how  he  came  to  be 
placed  In  such  circumstances."  Ed- 
wards V.  Allouez  Mln.  Co.,  88  Mich.  46, 
51.  31  AmR  301. 

8.    See  also  Torts  [88  Cyo  428]. 
4.   Mass. — Anthony   v.    Slald.  11 
Mete.  290. 

N.  T. — Ryan  v.  New  York  Cent.  R. 
Co.,  35  N.  T.  210,  91  AmD  48;  Peo.  v. 
Clarke,  10  Barb.  120. 

N.  C.— Hardlson.v.  Reel  154  K.  C. 
273,  70  SB  463,  84  LRANS  10»8. 


tieularly  where  occasion  for  its  asseirtion  must  fre- 
quently have  arisen;*  but  while  this  should  cause  the 
court  to  examine  it  with  care  and  proceed' with  cau- 
tion,* it  is  by  no  means  condusiye  against  the  main- 
tenance of  the  actionJ  It  is  not  material  that  as 
regards  the  facts  involved  the  case  may  be  novel  or 
of  first  impression,  if  under  any  recognized  principle 
of  law  such  facts  eoi»titute  a  violation  of  a  legal 
right,^  for  where  the  law  recognizes  a  right  it  af- 

Vt. — Cunningham  T.  Brown,  18  Vt. 
123.  46  AmD  140. 

Wis. — Koerber  v.  Patek.  123  Wis. 
453,  102  NW  40,  68  LRA  956: 

Eng. — Chamberlain  v.  Williamson. 
2  M.  &  S.  408,  106  Reprint  433. 

Ont. — Davis  v.  Minor,  2  U.  C.  Q.  B. 
464. 

"It  is.  at  least,  a  persuasive  argu- 
ment against  the  maintenance  of  an 
action  for  an  alleged  wrong  that,  in 
the  manifold  complexity  and  variety 
of  human  affairs,  no  appeal  foV  the 
redress  of  a  like  grievance  has  found 
its  way  into  the  courts."  Hardlson  v. 
Reel,  164  N.  C.  273,  275,  70  SB  463, 
34  LRANS  1098. 

[a]  Defenses,— The  same  rule  ap- 
plies to  defenses  of  a  novel  (diaracter. 
Costigan  v.  Mohawk,  etc,  R.  Co.,  2 
Den.  (N.  Y.)  609,  48  AmD  768. 

6.  Anthony  v.  Btaid,  11  Mete 
(Mua)  290;  Ryan  v.  New  Totfc  Cent. 
R.  Co,  86  N.  T.  210,  91  AmD  49.  See 
also  eases  supra  note  4. 

"That  there  Is  no  precedent  for 
such  an  action,  where  there  must  have 
been  many  occasions  for  bringing  it. 
if  maintainable,  Is  a  strong  argument 

an.inBt  It."  Anthony  v.  Slaid.  11 
etc.  (Mass.)  290,  291. 
S.  Paveslch  v.  New  Bngland  L. 
Ins.  Co.,  122  Ga.  190,  50  SB  68.  106 
AmSR  i04,  69  LRA  101,  2  AnnCas 
661;  Rice  v.  Coolldge,  121  Mass.  393, 
23  AmR  279;  Beach  v.  Bryan,  155  Mo. 
A.  S3,  133  SW  635:  Koerber  v.  Patek. 
123  Wis.  463.  102  NW  40.  68  LRA  956. 

"Where,  during  the  ages  of  devel- 
opment and  enforcement  of  the  com- 
mon law,  no  right  of  action  has  ever 
been  recognized  as  arising  upon  a 
given  state  of  facts,  there  is  good 
reason  to  doubt  the  existence  of  any 
such  right  upon  common-law  princi- 
ples, and  courta  should  examine  and 
re-examine  anxiously  their  reasoning 
before  resolving  that  doubt  in  favor 
of  the  action."  Koerber  v,  Patek,  123 
Wis.  453.  461,  102  1*W  40.  68  LRA 
956,  "The  entire  absence  for  a  long 
period  of  time,  even  for  centuries,  of 
a  precedent  for  an  asserted  right 
should  have  the  effect  to  cause  the 
courts  to  proceed  with  caution  before 
recognizing  the  right,  for  fear  that 
they  may  thereby  Invade  the  province 
of  the  lawmaking  power;  but  such 
absence,  even  for  all  time,  is  not  con- 
clusive of  the  question  as  to  the  ex- 
istence of  the  right."  X^vesich  v. 
New  England  L.  Ins.  Co.,  122  Oa.  190, 
193,  60  8E  68,  106  AmSR  104,  69  LRA 
101,  2  AnnCas  561. 

,  7.  Ga. — Paveslch  New  Ensrland 
L.  Ins.  Co.,  122  Ga.  190,  60  SB  68, 
106  AmSR  164,  69  LRA  101,  2  AnnCas 


861. 

„  Ky.— Hundley  v.  Louisville,  etc..  R 
Co.,  105  Ky.  162,  48  SW  429,  20  KyL 
1086,  88  AmSR  298,  63  LRA  889. 

Mass.— *Rlce  v.  Coolldge,  121  Mass. 
393,  23  AmR  279. 

N.  Y.— Kujek  v.  Goldman,  150  N.  Y. 
176,  44  NE  773.,  66  AmSR  670,  84  LRA 
1B6;  Van  Pelt  v.  McQraw,  4  N.  Y. 
110. 

N.  C. — ^Hardlson  v.  Reel,  164  N.  C. 
273,  70  SB  463,  34  LRANS  1098. 

Tex.— Hill  v.  Kimball,  76  Tex.  «10, 
13  SW  59,  7  LRA  618.  ' 

See  also  cases  infra  note  8. 

8.  Ga — Paveslch  v.  New  England 
L.  Ins.  Co.,  122  Ga.  190.  60  SB  68, 
106  AmSR  104,  69  LRA  101,  2  AnnCas 
661. 

Mass. — ^Rlce  v.  Coolldge,  121  Mass. 
398.  28  AmR  279. 

N.  Y.— Kujek  V.  Qoldman.  lEO  N.  T. 
176,  44  NE  778,  U^^uinaR  <f<L  34  LRA 
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fords  a  remedy." 

68]  L  Actioiu  for  Determination  of  Abstract 
QnesUons."*  Courts  are  confined  in  their  judicial 
action  to  real  controTeraiea  wherein  the  legal  rights 
of  partiffi  are  necessarily  involved:  and  can  be  de- 

156;  Van  Pelt  v.  McQraw.  4  N.  T. 
110;  Tates  v.  Joyce,  11  Johns.  186. 

Wis. — Koerber  v.  Patek,  123  Wis. 
453,  102  NW  40,  68  LRA  956. 

Eng. — Deane  v.  Clayton,  7  Taunt. 
48»,  515,  2  ECL.  461.  12»  Heprlnt  186 
(pep  Park,  J.) ;  Pasley  v.  Freeman,  3 
T.  R.  51,  100  Reprint  460,  13  ERC  236. 

"When,  however,  after  all  care  has 
been  exercised,  the  conclusion  Is  irre- 
sistible that  the  principles  of  th6 
<M>mmon  law  require  recognition  of 
such  a  right  of  action.  It  Is  as  much 
the  duty  of  courts  to  sustain  it  the 
first  time  as  on  subsequent  occasions. 
All  precedents  necessarily  have  a  be- 

Jlnniny."  Koerber  v.  Patek.  123  Wis. 
53.  461,  102  NW  40.  68  IJU.  966. 
8-    See  infra  SI  93-99. 
ip.   OroM  MfemoMi 
As'  affectlnff  Jurisdiction  ot  court  see 

Courts  [11  Cyo  664]. 
In  equity  see  Equity  [16  Cyc  123]. 
On  appeal  see  Appeal  and  Error  [2 
Cyc  BS3]. 

11.  Thomas  v.  Musical  Mut.  Pro- 
tective Union,  121  N.  Y.  46,,  24  NE 
24,  8  LRA  176:  In  re  Reynolds.  144 
App.  Dlv.  468,  129  NTS  €89;  Burlbut 
V.  Lookout  Uouptain,  (Tenn.  Ch.  A.) 
49  SW  301.  See  also  Courts  [11  Cyo 
664]. 

"Courts  do  not  sit  for  the  purpose 
of  determining  speculative  and  ab- 
stract questions  of  law,  or  laylng- 
down  rules  for  the  future  conduct  of 
individuals  in  their  business  and  so- 
cial relations,  but  are  confined  in  their 
Judicial  action  to  real  controversies 
wherein  the  legal  rights  of  parties 
are  necessarily  Involved  and  can  be 
conclusively  determined."  Thomas  v. 
Musical  Mut.  Protective  Union,  121 
N.  T.  46,  51,  24  NB  24,  8  LRA  175. 
"Courts  exist,  not  to  expound  the  law, 
as  is  popularly  supposed,  but  to  deter- 
mine the  rights  of  litigants,  to  pro- 
nounce Judgments  and  to  issue 
process  In  execution."  In  re  Reynolds, 
144  App.  Dlv.  458.  465,  129  NTS  629. 
13.    Southern  R.  Co.  v.  State,  116 


termined/*  and  something  further  is  sought  than  the 
mere  declaration  of  a  right,^'  and  they  will\not  en- 
tertain an  action  or  proeeedihg  merely  for  the  pur- 
pose of  passing  upon  a  moot-  question  or  abstract 
proposition,^  as  in  regard  to  the  construction  and 


Ga.  276,  42  SB  50Sj_Hobart  College  v. 
Pitzhugrh,  27  N. 'T.  130;  Brooks  v. 
Conley.  8  Ont.  549. 

"The  object  of  an  action  is  to  re- 
dress or  prevent  a  wrong,  and  It  is 
essential  that  the  plalntlfC  should  seek 
something  more  than  a  mere  declara- 
tion of  his  rights.  .  .  .  Where  no 
relief  Is  prayed,  the  court  can  not 
undertake  to  decide  such  legal  ques- 
tions, however  Important  or  Interest- 
ing, as  may  be  suggested  by  a  plain- 
tiff who  is  In  doubt  as  to  his  rights." 
Southern  R.  Co.  v.  State,  116  Ga.  276, 
279,  42  SB  508. 

[a]  The  deolantOTy  aoUon  of  the 
grotoh  law  wherein  plaintiff  might 

.  seek  a  determination  and  declaration 
of  his  rights,  without  asking  that 
defendant  be  decreed  to  do  or  t^.  pay 
anything,  la  not  known  to^our  law. 
Southern  R  Co.  v.  State,  11«  Qa.  276, 
42  SE  608. 

[b]  *'«he  Xonan  law  was  largely 
made  up  of  the  rescripts  of  the  em- 
perors to  questions  of  abstract  law 
submitted  to  them,  but  the  English 
courts  have  generally  confined  them- 
selves to  the  determination  of  real 

auestlons  between  opposing  parties." 
wen  County  v.  Threlkeld,  90  SW  971, 
972.  28  KyL.  929. 

13.  Qa. — Southern  R.  Co.  v.  State, 
116  Ga.  276,  4?  SB  508. 

111. — Lonergan  v.  Goodman.  241  111. 
200,  89  NE  349.  „  ,^ 

Ky. — Owen  County  v.  Threlkeld,  90 
SW  971,  28  KyL  929;  Jbbnson  v. 
Smith.  70  SW  192,  24  KyL  883;  In 
re  Burst  Home  Ins.  Co..  64  SW  612, 
23  KyL  940. 

Me. — Morse  Ballou,  109  Me.  264, 
S3  A  799 

Mo. — State  V.  MoElhlnney,  241  Ho. 
692,  14S  SW  1189. 


'  Nebr, — State  v.  Savage,  64  Nebr. 
684,  90  NW  898,  91  NW  557.  See  also 
State  V.  Broatoh,  68  Nebr.  687,  94 
NW  1016,  110  AmSR  477. 

N.  Y. — Thomas  v.  Musical  Mut.  Pro- 
tective Union,  121  N.  T.  45,  24  NE 
24,  8  LRA  175;  Hobart  College  v. 
Fltzhugh,  27  N.  Y.  130;  In  re  Rey- 
nolds, 144  App.  Dlv.  458,  12«  NTS  629. 

Oh.— Collins  V.  Collins.  19  Oh.  St. 
468. 

Tenn. — Hurlbut  v.  Lookout  Moun- 
tain. (Ch.  A)  49  SW  301. 

W.  Va.— State  v.  Lambert,  62  W. 
Vs.  248.  43  SE  176. 

Eng.- — ^Henkln  v.  Guerss,  12  East 
247.  104  Reprint  97. 
See  also  Courts  [11  Cyc  664]. 
"Abstract  questions  of  law  can  not 
be  made  the  subject  of  litigation. 
There  must  be  real  parties,  and  a  res 
in  dispute  that  will  become  res  Judi- 
cata when  the  litigation  is  ended." 
State  T.  Savage.  64  Nebr.  684,  706,  90 
NW  898,  91  NW  667.  "A  party  can- 
not come  Into  court  with  an  academic 
question  and  arbitrarily  aelect  some 
one  with  whom  to  debate."  In  re 
Reynolds,  144  App.  Dlv.  468,  460.  129 
NTS  629.  "It  Is  well  settled  that  a 
Court  wlU  never  entertain  a  eult  to 
give  a  construction  or  declare  the 
rights  of  parties  upon  a  state  of  facts 
which  has  not  yet  arisen,  nor  upon 
a  matter  which  Is  future,  contingent 
and  uncertain."  Wahl  v.  Brewer,  80 
Md.  287,  243,  30  A  664  [quot  Carroll 
V.  Smith,  99  Md.  653,  668.  69  A  131]. 
"Bills  for  direction  in  certain  equity 
cases  stand  upon  a  very  different 
footing."  Southern  R,  Co.  v.  State, 
116  Oa.  276,  279,  42  SE  608. 

[a]  Koot  case  dellBed. — (1)  "A 
moot  case  is  one  which  seeks  to  de- 
termine an  abstract  question,  which 
does  not  rest  upon  existing  facts  or 
rights."  Adams  v.  Union  R.  Co.,  21 
R  I.  134,  140,  42  A  515,  44  LRA  273 
[quot  Bx  p.  Steele,  162  Fed.  694,  702, 
So  AmBankrR  575;  State  v.  DoUey,  82 


[quot  Bx  p.  Steele,  162  Fed.  694,  702, 
20  AmBankrR  575;  State  v.  DoUey,  82 
Kan.  533.  537,  108  P  846].  (2)  "It  Is 
universally  understood  by  the  bench 
and  bar  .  .  .  that  a  moot  case  is 
one  which  seeks  to  get  a  Judgment  on 
a  pretended  controversy,  when  In  real- 
ity there  is  none,  or  a  decision  in 
advance  about  a  right  before  It  has 
been  actually  asserted  and  contested, 
or  a  Judgment  upon  some  matter 
which,  when  rendered,  for  any  reason, 
cannot  have  any  practical  legal  effect 
upon  a  then  existing  controversy." 
Ex  p.  Steele.  162  Fed.  694,  701.  20 
AmBankrR  575  [quot  State  v.  Dolley, 
88  Kan.  633.  53T,  108  P  8461. 

[b]  mnstnitlowb-— (1)  An  action 
cannot  be  maintained  merely  for  the 
purpose  of  obtaining  the  opinion  of 
the  court  upon  the  construction  of  a 
will  where  no  trust  Is  Involved.  Col- 
lins v.  Collins.  19  Oh.  fit.  468.  (2)  An 
Insurance  company  has  no  authority 
to  Institute  a  suit  merely  for  the  pur- 
pose of  obtaining  a  construction  of 
the  obligations  of  Its  members,  tn 
re  Hurst  Home  Ins.  Co.,  64  SW  612. 
28  KvL  940.  (3)  An  action  by  a 
county  against  the  fiscal  court  there- 
of, ostensibly  to  restrain  the  issuance 
of  certain  bonds,  but  in  fact  to  de- 
termine their  validity.  Is  properly 
dismissed  as  involving  only  an  aca- 
demic question.  Owen  County  v. 
Threlkeld.  90  SW  971.  28  KyL  929. 
(4)  The  grantor  In  a  trust  deed  can- 
not maintain  an  equitable  action 
merely  to  obtain  a  construction  of 
the  deed,  that  privilege  being  con- 
fined to  the  trustee  or  to  those  claim- 
ing under  the  trust  and  requiring  that 
It  be  executed.  Levy  v.  Hart,  64 
Barb.  (N.  T.)  248.  <5)  A  bill  cannot 
be  maintained  by  the  grantor  in  a 
deed  creating  a  trust,  to  determine 
trtiether  the  deed  prevents  a  testa- 
mentary disposition  of  the  trust  prop- 


erty by  the  grantor.  Carroll  v.  Smith, 
99  Md.  653,  59  A  131.  <6)  Where  a 
trust  Is  created  by  a  will,  to  continue 
during  the  life  of  a  certain  person, 
the  court  will  not,  during  his  lifetime 
and  while  the  trust  is  still  tn  exist- 
ence, undertake  to  determine  who 
will  be  entitled  to  the  principal  of  the 
trust  estate  upon  the  termination  of 
the  trust.  Morse  v.  Ballou,  109  Me. 
264,  83  A  799.  <7)  A  suit  to  prevent 
a  threatened  refusal  by  an  insurance 
company  to  perform  an  oral  agree- 
ment on  or  after  a  future  date,  in 
the  event  that  pialntiti  survives  that 
date.  Is  premature  and  does  not  au- 
thorize any  present  equitable  relief. 
Dunston  v.  Security  Mut.  L.  Ins.  Co., 
152  App.  Dlv.  264,  136  NTS  674.  (8) 
Since  a  court  cannot  decree  damages 
tn  an  action  for  negligence  against  a 
state  hospital  organized  exclusively 
tof  governmental  purposes,  an  action 
will  not  be  entertained  for  the  pur- 
pose of  fixing  plalntUTs  damages  In 
order  that  be  may  present  suoh  claim 
to  the  legislature  for  payment.  Mala  v. 
Bastem  State  Bc^tal,  97  Va.  607,  84 
SE  617,  4?  LRA  677.  f9>  A  bill  to 
obtain  a  oonstruetlon  ox  a  municipal 
charter  to  detennlne  whose  duty  It 
Is  thereunder  to  call  and  hold  an  elec- 
tion for  offlcers,  no  attempt  being 
made  to  compel  an  election  or  to  seek 
a  forfeiture  of  the  charter,  presents 
a  purely  abstract  question  and  can- 
not be  maintained,  although  as  inci- 
dental and  subordinate  to  the  main 
purpose  of  the  bill  there  is  a  prayer 
for  an  injunction  and  the  appoint- 
ment of  a  receiver.  Hurlbut  v.  Look- 
out Mountain.  (Tenn.  Ch.  A.)  49  SW 
301.  (10)  Where  plaintiff's  com- 
plaint in  an  action  for  defamation 
makes  allegations  derogatory  to  the 
character  of  defendant,  and  defend- 
ant denies  the  allegations  and  al- 
leges that  they  were  made  malicious- 
ly fpr  the  purpose  of  injuring  him, 
and  demands  damages  therefor,  and 
also  for  an  affirmative  finding  to  be 
made  a  part  of  the  record  that  the 
charges  against  him  were  without 
foundation,  the  court  after  sustain- 
ing exceptions  to  defendant's  claim 
for  damages  and  after  plaintiff  has 
taken  a  nonsuit  cannot  retain  Juris- 
diction merely  for  the  purpose  of 
making  the  finding  requested.  Bush  v. 
Young,  (Tex.  Civ.  A.)  124  SW  110. 

[c]  Qoeetlona  which  may  be  de- 
termined.— (1)  Where  a  dispute  has 
arisen  between  a  corporation  and  the 
trustee  of  a  mortgage  made  by  the 
corporation,  as  to  the  method  o: 
retiring  bonds  under  a  sinking  fund 
clause  In  the  mortgage,  a  court  of 
equity  may  assume  Jurisdiction  to 
settle  the  dispute  as  an  actual  one. 
and  In  so  doing  it  does  not  deal  with  a 
mere  abstract  proposition.  Struthers 
Coal.  etc.  Co.  v.  union  Trust  Co..  227 
Pa.  29,  75  A  986.  (2)  In  an  action 
by  a  state  to  recover  lands  and  can- 
celed patents  thereto,  a  claim  by  one 
of-  defendants,  a  railroad  company, 
to  a  right  of  way  thereon  and  to  have 
tbe  same  recognised  in  the  Judgment, 
does  not  present  a  merely  academic 
question,  since  a  Judgment  for  the 
state,  with  no  reservation,  would  con- 
clude the  railroad  company  as  to  any 
right  In  the  land  whatsoever.  Texas 
Channel,  etc.,  Co.  v.  State,  104  Tex. 
168,  135  SW  522  [rev  (Civ.  A.)  133 
SW  318].  (3)  N.  T.  Code  Civ.  Proc. 
1  1866,  expressly  authorises  an  action 
to  determine  the  validity  and  con- 
struction or  effect  under  the  laws  of 
this  state  of  a  testamentary  disposi- 
tion of  real  property  situated  within 
it.  although  the  will  was  made  In 
another  state,  and  an  action  for  such 
purposes  presents  a  practical  question 
which  Is  entitled  to  consideration  and 
decision.  Monypenz^  Monypeny.  202 
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operation  of  a  contract/*  the  oonstitationality^"  or 
eonstrpction  of  a  statute,"  the  validity  of  an  ordi- 
nance,*^ or  a  mere  question  of  title  where  no  other 
judgment  or  relief  is  sought.^  But  where  there  is 
an  actual  controversy  involving  a  concrete  case  of 
fact  or  right,  it  is  no  objection  to  a  determination 
of  the  contiroversy  that  the  assertion  or  denial  of 
the  right  was  for  the  purpose  of  procuring  such 
determination,^"  and  making  what  is  termed  a  test 
case,'"  particularly  where  the  controversy  concerns 
a  matter  of  public  moment  which  should  be  Eipeedily 
settled." 

[$  69]    J.  lictitiotifl  or  OollnsiTe  Actlonfl."  The 

object  of  every  action  should  be  to  settle  a  real  con- 
troversy existing  between  the  parties  and  involving 
adverse  interests,"  and  parties  will  not  be  permit- 
ted to  maintain  an  action  which  it  appears  is  fic- 
titious or  collusive,'*  as  where  there  is  no  real  con- 
troversy between  the  parties,  but  the  real  object  of 

N.  Y.  »0,  95  NE  1  [rev  136  App.  Dlv. 
677,  121  NTS  690]. 

14.  nilnolB  Cent.  R.  Co.  V. '  St. 
Irf>ul8.  etc.,  R.  Co..  124  La.  E4,  49  S 
978;  Mew  Orleans,  eta.  R.  Co.  t. 
Llnehan  Ferry  Co..  104  La.  E3,  28  S 
840. 

U.  State  V.  McBlhlnney,  241  Mo. 
S9X,  14S  SW  1139;  In  re  Reynolds,  144 
App.  IMv.  468,  129  NTS  829. 

"The  constitutional  validity  ot  an 
act  of  the  Legislature  is  a  question 
of  law,  but  It  does  not  become  a  Ju- 
dicial Question  until  It  arises  In  the 
resular  way  In  the  course  of  some 
Judicial  proceeding."  In  re  Reynolds. 
144  App.  Dlv.  458,  465,  129  NTS  629. 

18.  Parher  v.  Raleigh  Sav.  Bank, 
1&2  N.  C.  S53,  67  SE  492. 

17.  Coykendall  v.  Hood,  36  App. 
Dtv.  558,  55  NTS  718  (holding  that 
equitable  proceedings  cannot  be  main- 
tained for  the  sole  purpose  of  deter- 
mining the  question  of  law  as  to 
whether  a  city  ordinance  Is  void  as 
conflicting  with  the  municipal  law), 

18.  Southern  R.  Co.  v.  State,  116 
Ga.  276.  42  SB  508. 

"Our  courts  have  no  JuHsdl<^lon  to 
pass  upon  questions  of  titles  to  land 
at  the  Instance  of  one  of  two  claim- 
ants in  a  proceeding  In  which  no 
other  Judgment  or  decree  Is  prayed." 
Southern  R.  Co.  v.  State,  116  Ga.  276, 
279.  42  SB  508. 

19.  Ex  p.  Steele.  162  Fed.  694,  20 
AmBankrR  B7B;  State  v.  DoUey,  82 
Kan.  533,  108  P  846;  Adams  v.  Union 
R.  Co.,  21  R.  I.  134,  42  A  615,  44  LRA 
273. 

"When  there  Is  an  actual,  bona  flde 
contest  as  to  a  legal  right,  an  agree- 
ment to  put  the  case,  when  made, 
by  sctual  exercise  of  the  right  and 
resistance  to  It,  In  such  shape  that 
the  right  can  be  readily  determined 
by  the  court,  especially  when  the 
dispute  concerns  a  matter  of  public 
moment,  which  should  be  speedily 
settled,  has  never  been  condemned  by 
the  courts.  It  Is  a  common,  ever^'- 
day  practice  in  every  state  of  the 
ITnlon.'*  Ex  p.  Steele,  162  Fed.  «»4, 
701.  20  AmBankrR  576  tquot  State  v. 
Dnliey,  82  Kan.  533.  637,  108  P  846]. 
"Where  a  concrete  case  of  fact  or 
right  is  shown,  we  know  of  no  prin- 
ciple or  policy  of  law  which  will 
deprive  a  party  of  a  determination 
simply  because  his  motive  In  the  as- 
sertion of  such  right  is  to  secure  such 
determination.  It  is  a  matter  of  com- 
mon practice."  Adams  v.  Union  R. 
Co.,  21  R.  I.  134,  141,  42  A  615,  44 
LRA  273  [quot  Ex  p.  Steele,  162  Fed. 
694,  702,  20  AmBankrR  575;  State  v. 
Dolley,  82  Kan.  633.  537,  108  P  8461. 
"It  Is  not  uncommon  or  objectionable 
for  an  officer  to  refuse  to  act  upon 
a  doubtful  construction  of  a  statute, 
irrespective  of  his  own  Judgment  aa 
to  its  trde  meaning.  In  order  that  the 
question  may  be  speedily  and  finally 
settled  in  the  courts."  State  v.  Dolley. 
82  Kan.  BBS,  687,  108  P  846. 


the  action  is  to  procure  an  opinion  of  the  court  upon 
some  question  as  to  which  a  party  desires  informa- 
tion," or  a  judgment  which  will  aiEect  the  rights  of 
third  persons  who  are  not  parties  to  the  action.** 
Wherever  the  court  has  reason  to  believe  that  an 
action  is  of  this  character  it  should  require  the  sub- 
mission of  evidence  to  the  contrary,"  and  the  ques- 
tion may  be  raised  and  brought  to  the  attention  of 
the  court  by  an  attorney  as  an  officer  of  the  court, 
although  not  employed  in  the  pending  action,^  or 
by,  or  on  behalf  of,  a  person  not  a  party  to  the 
record  but  who  would  be  affected  by  the  decision." 
An  action  may,  however,  be  amicable  without  being 
fictitious  or  collusive,"'^  and,  under  some  circum- 
stances, amicable  actions  are  to  be  approved  and  en- 
couraged.'^ If  there  is  an  actual  controversy  in- 
volving adverse  interests  between  the  parties,  the 
action  will  not  be  regarded  as  fictitious  or  collu- 
sive,'^ althoT^^h  the  right  involved  was  asserted  or 


aO.  Ex  p.  Steele,  162  Fed.  694,  20 
AmBankrR  575;  State  v.  Dolley.  82 
Kan.  533,  108  P  846;  Adams  v.  Union 
R.  Co^  21  R.  Z.  134.  42  A  616,  44  LRA 
273.  But  see  Ford  v.  Denver.  10  Colo. 
A.  500,.  51  P  1015  (holding  that  no 
opinion  will  be  given  as  to  woat  would 
constitute  a  vlolatton  of  an  ordinance 

rirohlblting  sales  of  Intoxicating 
Iquors,  wnere  a  purchase  was  made 
at  the  Instigation  of  the  city,  for 
the  purpose  of  manufacturing  a  test 
case,  although  the  seller  was  Ignorant 
of  such  purpose). 

31.  Ex  p.  Steele.  182  Fed.  694,  20 
AmBankrR  675. 

32.  As  affeotmr  inrlsdlotlon  of 
court'  see  Courts  [il  Cyc  6641. 

Oa  appeal  see  Appeal  and  Error  [2 
Cyc  53  3  J. 

33.  Ward  Alsup,  100  Tenn.  819, 
48  SW  573. 

"It  Is  essential  that  the  object  of 
every  action  be  to  settle  a  real  con- 
troversy existing  between  the  parties. 
If  It  appear  that  such  Is  not  the  ob- 
ject, the  action  will  be  regarded  as 
fictitious,  and  will  be  dismissed  by 
the  Court,  and  the  bringing  of  a  ficti- 
tious suit  may  be  jpunlshed  as  a  con- 
tempt of  Court."  ward  v.  Alsup.  100 
Tenn.  619,  740,  48  SW  573.  ''SuUs 
contemplate  adversary  parties,  al- 
though amicable  suits  may  be  brought 
to  determine  the  respective  rights  of 
the  parties  thereto."  Meeker  v.  Straat. 
38  Mo.  A.  239.  243. 

34.  U.  S. — Lord  v.  Veazle,  8  How. 
251.  18  L.  ed.  1067:  Livingston  v. 
D'Orgenoy.  108  Fed.  469,  1  Mart.  (La.) 

ill.— Hosklns  V.  Mann.  143  111.  A.  49. 
Ind. — Smith  v.  Junction  R.  Co.,  29 
Ind.  648. 

La. — ^Kohn  t.  Louisiana  Ins.  Co..  15 
La.  88. 

Mo.— Meeker  t.  Straat.  88  Ho.  A. 

239. 

N.  T, — Judson  v.  Flushing  Jockey 
Club,  14  Misc.  360,  36  NTS  128. 

Tenn. — Ward  v.  Alsup,  100  Tenn. 
619,  46  SW  578. 

Wash. — Connoly  v.  Cunningham,  2 
Wash.  T.  242,  6  P  473. 

Eng. — Forrest  v.  Manchester,  etc.. 
R.  Co.,  4  De  Q.  F.  A;  J.  128,  66  BngCh 
99,  45  Reprint  1131. 

"That  courts  will  not  take  cogni- 
zance of  suits  which  appear  to  be  fic- 
titious has  long  been  recognised  as  a 
rule  of  law  by  this  court."  Smith  v. 
Junction  R.  Co.,  29  Ind.  546,  551.  "In 
order  that  a  suit  be  bona  fide,  and 
not  fictitious,  there  must  be  an  ac- 
tual controversy  and  adverse  inter- 
ests." Ward  V.  Alsup,  100  Tenn.  619, 
740,  46  SW  573.  "Courts  of  judica- 
ture are  organized  only  to  decide  real 
controversies  between  actual  liti- 
gants. When,  therefore,  it  appears, 
no  matter  how  nor  at  what  stage,  that 
a  pretended  action  is  not  a  genuine 
litigation  over  a  contested  right  be- 
tween opposing  parties,  but  ia  merely 
the  proffer  of  a  simulated  issue  by  a 


person  dominating  both  sides  of  the 
record,  the  court,  from  a  sense  of  Its 
own  dignity  as  well  as  from  regard 
to  the  public  interests,  will  decline  a 
determination  of  the  fabricated  case 
so  fraudulently  imposed  upon  it." 
Judson  V.  Flushing  Jockey  Club,  14 
Misc.  360,  861,  88  NTS  126. 

[a]  A  bill  of  lAteqpteadsT  should 
be  dismissed  where  H  appears  that  It 
was  colluslvely  Interposed  In  the  in- 
terest of  one  of  defendants.  Hosklns 
V.  Mann,  143  III.  A.  49.  See  also 
Spaugh  V.  Mann.  143  111.  A.  68. 

35.  Lord  V.  Veasie,  8  How.  (U.  S.) 
261,  12  L.  ed.  1067;  Smith  v.  Junction 
R.  Co.,  29  Ind.  646. 

38.  Lord  V.  Veazle.  8  How.  (U.  S.) 
251,  12  L.  ed.  1067:  Livingston  v. 
D'Orgenoy,  108  Fed.  469,  1  Mart.  (La.) 
86;  Meeker  v.  Straat,  88  Mo.  A.  239: 
Ward  v.  Alsup,  100  Tenn.  819,  46  SW 
673. 

"When  a  suit  is  brought  with  a  view 
of  affecting  the  rights  of  third  par- 
ties, and  it  Is  apparent  that  that  is 
Its  sole  object  the  suit  ceases  to  be 
adversary  and  becomes  collusive." 
Meeker  v.  Straat,  38  Mo.  A.  239,  243. 
To  same  efCect  ward  v.  Alsup,  100 
Tenn.  619,  739,  46  SW  578. 

37.  Peo.  V.  Leland,  40  HI.  118: 
Spraggins  v.  Houghton,  3  111.  211; 
McConneil  v.  Shields,  2  111.  682. 

[a]  The  court  may  order  a  refer- 
•noe  In  order  to  determine  whether 
the  action  is  a  genuine  litigation  or  Is 
flctltlous  or  collusive.  Judaon  v. 
Flushing  Jockey  Club,  14  Misc.  860, 
38  NTS  128. 

38.  Ward  V.  Alsup,  100  Tenn.  819, 
46  SW  673. 

39.  Livingston  v.  D'Orgenoy,  108 
Fed.  469,  1  Mart.  (La.)  86;  Judson  v. 
Flushing  Jockey  Club,  14  Hlsc.  850, 
36  NTS  126. 

80w  Dubuque,  etc..  R.  Co.  v.  Litch- 
field, 88  How.  dj.  S.)  68,  16  L.  ed. 
600;  State  v.  Dolley,  88  Kan.  B88, 
108  P  848. 

"But  an  amicable  action,  In  the 
sense  In  which  these  words  are  used 
Iri  courts  of  Justice,  presupposes  that 
there  la  a  real  dispute  between  the 
parties  concerning  some  matter  of 
right.  .  .  .  But  there  must  be  an 
actual  controversy,  and  adverse  in- 
terests. The  amity  consists  In  the 
manner  In  which  it  Is  brought  to 
Issue  before  the  court."  Lord  v. 
Veazle,  8  How.  (17.  a)  261,  866.  12 
L.  ed.  1067. 

31,  See  Lord  v.  Veazle,  8  How.  (U. 
S.)  251,  12  L.  ed.  1067. 

38.  Parker  v.  State,  182  Ind.  419, 
31  NB  1114;  Wltx  V.  Dale,  129  Ind. 
120,  27  NB  49S;  State  v.  Dolley,  82 
Kan.  688,  108  P  846;  McNaIr  v.  Toler, 
21  Minn.  175. 

[a]  XUnstratlona. — (1)  A  proceed- 
ing Instituted  under  Md.  Code  Pub. 
Gen.  L.  (1904)  art  16  g  196,  by  a 
trustee  representing  sto^holders  in 
a  railroad  company,  to  determine 
whether  the  rent  reserved  in  a  lease 
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denied  for  the  purpose  of  making  a  teat  case,"  or 


the  action  is  prosecuted  by  the  real  plaintiff  under 
a  fictitious  name,**  or  the  parties  have  ^reed  as  to 
the  evidence  upon  which  the  action  is  to  be  submit- 
ted," or  may  entertain  the  same  opinion  as  to  the 
validity  of  the  statute  to  test  wbieh  the  action  is 
brought."* 

[i  70]  K.  Actions  InTolving  Trivial  Matters  or 
Amounts."  While  the  masim  that  the  law  does  not 
concern  itself  with  trifles'^  has  sometimes  be€n  ap- 
plied in  actions  at  law.**  it  is  ordinarily  held  that  it 
has  reference  to  the  ^araeter  of  the  mjnry  rather 


of  the  railroad  to  redeemable  under 
the  statute  relating  to  leasee  of  land. 
Is  not  flctltlona  or  colorable  because 
a  resolution  of  the  stockholders  rati- 
fying the  lease  provided  In  substance 
that  it  should  not  become  effective 
until  this  question  had  been  deter- 
mined by  the  court  Buckler  v.  Balti- 
more Sue  Deposit,  etc.,  Co..  US  Md. 
222,  80  A  899.  (2)  An  action  to 
recover  real  estate  by  a  purchaser  at 
tax  sale  who  has  obtained  a  deed 
puraortln;  to  convey  the  le^al  title 
will  not  be  dismissed  as  collusive 
merely  because  the  owner  of  the  prop- 
erty tendered  certain  bond  scnp  In 

fayment  of  the  taxes,  and  on.  Its  re- 
usal  permitted  the  property  to  go 
to  sale  for  the  purpose  of  obtaining 
a  Judicial  determination  of  the  Ques- 
tion of  the  validity  of  the  scrip, 
where  any  agreement  between  the 
parties  to  colluslvely  confer  Jurisdic- 
tion on  the  court  la  Tiented.  Robinson 
V.  Lee.  122  Fed.  1010  [alt  196  U.  S. 
64,  25  set  180,  49  L.  ed.  388].  <S)  A 
Judintient  creditor  Is  always  supposed 
to  be  Interested  in  paying:  hts  debts, 
and  may  therefore  legally  assist  his 
creditor  to  obtain  payment  ot  a  debt 
due  from  a  Kamlshee  to  him,  and  do 
in  a  garnishment  proceeding  what- 
ever he  might  legally  do  in  a  pro- 
ceeding brought  in  his  own  name  and 
conducted  in  his  own  behalf.  Home 
Missions  of  Presbyterian  Church  v. 
Maughan,  (Utah)  101  P  681. 

33.  State  v.  Dolley,  82  Kan.  532, 
108  P  846. 

"It  la  not  uncommon  or  objection- 
able for  an  officer  to  refuse  to  act 
upon  a  doubtful  construction  of  a 
statute,  irrespective  of  his  own  Judg- 
ment as  to  its  true  meaning,  in  order 
that  the  question  may  be  speedily 
and  finally  settled  In  the  courts.  An 
action  brought  for  that  purpose  under 
such  circumstances  la  not  fictitious, 
though  It  may  in  a  sense  be  friend- 
ly/" State  V.  DoUey,  82  Kan.  533, 
S37,  lOS  P  S4«. 
M.  HcNatr  Toler.  21  Minn.  17B. 
as.  WItx  T.  DaK  1»  lud.  120,  27 
NET  492. 

tal    mipfllattOB  as  to  trial  Judcra. 

— ^Where,  after  an  action  to  Set  aside 
a  will  had  been  tried,  and  Judgment 
rendered  against  the  will,  it  was  dis- 
covered that  certain  iMrsons  had  not 
been  made  parties,  and  were  not 
bound  by  the  Judgment,  whereupon  a 
suit  in  equity  was  brought  against 
such  persons  for  the  same  purpose, 
and  it  was  stipulated  that  the  case 
should  be  tried  upon  the  transcript 
of  the  evidence  In  the  former  trial, 
the  fact  that  It  was  also  stipulated 
that  it  should  be  tried  before  the 
same  Judge  who  presided  on  the  for- 
mer trial  was  not  evidence  of  traxtA 
or  collusion.  Bohannon  v.  Tarbin.  76 
SW  4C.  2E  KyL  615. 

86.  Parker  v.  State,  182  Ind.  419, 
31  NB  1114. 

[al  XUustratlOB. — An  action  brought 
by  the  stockholders  of  a  corporation 
against  the  corporation  and  Its  offi- 
cers and  the  attorney  general,  to  re- 
strain the  enforcement  of  a  statute, 
iB  not  collusive  merely  because  the 
ofllcers  of  the  corporation  agree  with 
the  stf>okholder8  as  to  the  unconsti- 
tutionality of  the  statute.  Cotting  v. 
Godardf  ISI  XT.  B.  7ft,  22  SCt  SO,  4S 
L.  ed.  H  ITW  SI  Fad.  8B0}. 


than  to  the  resulting  damage,'**  and  that  where  there 
is  a  direct  invasion  of  a  le^  right  plaintiff  is  not 
to  be  deprived  of  his  rigfat  of  action  because  the 
damages  songht  or  recoverable  are  small/^  particu- 
larly where  there  has  been  a  wrongful  invasion  of  his 
property,'*  or  the  action  involves  some  question  o£ 
permanent  right.** 

[$  71]  L.  Unnecessary  or  Vexatioiu  Actions.** 
A  part^  will  not  be  permitted  to  maintain  an  action 
which  13  merely  vexatious,*"  or  which  is  unnecessary 
and  could  not  be  productive  of  any  practical  re- 
sults;** and  accor^gly  an  action  should  be  dis- 
iB^eanttgr  aee  Equity  [IS  Cyo 


ar. 

124]. 

JaiMUettOB  of  pazfcloalar  oouita 

as  dependent  on  amount  in  contro- 
versy see  Courts  [11  Cyo  768,  774, 
8781;  Justloes  of  the  Peace  [14  Cyo 
461]. 

38.  IjtHidon,  ata,  Mortg.  Co.  v. 
Qlbson,  77  Minn.  B94,  80  NW  205 
[rearg  den  77  Minn.  400.  80  NW  777]; 
Paul  v.  Slason,  22  Tt.  221.  54  AmD 
75:  The  French  Ouiana,  2  Dods.  151. 

[a]  — — De  minlmto  non  curat 
lex.  Kenyon  v.  Western  Union  Tel. 
Co.,  100  Cat.  454,  468,  26  P  76;  Lon- 
don, etc,  Mortg.  Co.  v.  Olbson,  77 
Minn.  394,  80  NW  206  [rearg  den 
77  Minn.  400,  80  NW  777] ;  Paul 
V.  Slason,  22  Vt.  231,  239,  54  AmD  76. 
See  also  18  Cyc  779. 
■  39.  Kenyon  v.  Western  Unloii  Tel. 
Co..  100,  Cal.  464,  85  P  76;  Paul  v. 
Slason,  22  VL  231,  54  AmD  76. 

[a]  ZUvstratloiul. — (1)  Where  an 
action  Involves  no  question  of  per- 
manent right,  but  merely  a  claim  for 
damages,  and  plaintiff  would  be  en- 
titled only  to  nominal  damages  which 
In  the  particular  case  would  not  carry- 
costs,  the  action  Is  within  the  appli- 
cation of  the  maxim,  De  minimis  non 
curat  lex,  Kenyon  v.  Western  Union 
Tel.  Co.,  100  Cal.  464.  35  P  75.  (2) 
In  an  action  by  a  dlscnarged  military 
officer  to  recover  the  amount  of  one 
dollar  and  four  cents  alleged  to  have 
been  wrongfully  deducted,  as  Income 
tax,  from  the  amount  of  compensa- 
tion to  which  he  was  entitled,  It  was 
said  by  the  appellate  court  that,  by 
reason  of  the  small  amount  Involved, 
the  case  might  properly  have'  been 
disposed  of  on  the  ground  of  de  mlnl- 
mis  non  curat  lex.  Oalm  v.  U.  S., 
39  CL  CI.  56. 

40.  PuUam  v.  Steams,  30  Vt.  443 
[dlst  Paul  v.  Slason,  22  Vt.  231,  64 
AmD  75]. 

"The  maxim,  'de  minimis  non  curat 
lex,'  I  apprehend,  whenever  it  is  ap- 
plied correctly  to  take  away  a  right 
of  recovery,  has  reference  to  the  In- 
Jury,  and  not  to  the  resulting  dam- 
age.'* Fullam  v.  Steams,  SO  Vt.  443, 
456.  "When  however  no  damage  Is 
implied  by  law  from  the  wrong  or  the 
omission  of  the  legal  duty,  and  only 
trifling  or  immaterial  damage  results 
theren-om,  the  maxim,  T)e  minimis 
non  curat  lex,'  applies,  and  no  cause 
of  action  arises."  White  v.  Rio 
Grande  Western  R.  Co.,  25  Utah  246, 
348,  71  P  593. 

41.  Fullam  v.  Steams,  30  Vt.  443; 
Pindar  v.  Wadsworth,  2  East  154,  102 
Reprint  328,  and  cases  infra  notes 
42,  43.  See  also  Dodge  v.  Hempstead, 
2  Hawaii  18. 

"The  maxim  that  the  law  does  not 
concern  Itself  about  trifles  Is  not  a 
bar  to  an  action  brought  .  .  . 
for  the  vindication  of  a  violated  legal 
right."  Boody  v.  Watson,  64  N.  H. 
162,  174,  9  A  794.  In  Thompson  v. 
Crocher,  9  Pick.  (Mass.)  59,  60,  the 
court  said:  "We  do  not  see  how  he 
[plaintiff]  can  be  refused  his  legal 
compensation,  because  bis  damage 
was  small:  and  we  should  feel  at  a 
loss  to  flx  the  amount  of  Injurv  above 
which  there  should  be  a  right  of 
action,  and  below  It,  none." 

[a]  IUuBtntlOBB^<l}  The  maxim, 
De  minimis  non  curat  lex,  does  not 
prevent  the  maintenance  of  an  action 
for  damasna  toe  taking  the  reins. 


worth  three  or  four  dollars  from 
plaintiff's  horse,  although  defendant 
claims  upon  the  trial  that  his  act 
was  Intended  as  a Jpke^  and  he  offers 
to  return  them  (wartman  v.  Swln- 
dell.  54  N.  J.  U  68t,  25  A  S68,  U 
LRA  44);  (2)  or  the  maintenance  of 
an  action  to  determine  the  rl^t  to  an 
office,  although  It  pays  only  eight  dcd- 
lars  a  month  In  addition  to  board 
(Greene  v.  Owen,  125  N.  C.  212,  34 
SEI  424);  <S)  or  the  mahitenance  ol 
an  action  to  recover  damages,  how- 
ever small,  caused  by  the  construc- 
tion of  a  railroad  across  plaintiff's 
turnpike  (Seneca  Road  Co.  v.  Auburn, 
etc,  R.  Co.,  6  Hill  (N.  T.)  170);  (4)  or 
caused  by  cutting  the  leather  lacing 
on  belts  used  for  running  machinery 
(FuUam  v.  Steams,  30  Vt.  443), 

48.  Wartman  v.  Swindell,  54  N.  J. 
L.  689,  26  A  366,  18  LRA  44;  Seneca 
Road  Co.  v.  Auburn,  etc.,  R.  Co.,  5 
Hill  (N.  T.)  170.  See  also  Clifford 
v.  Hoare,  L.  R  8  C.  P.  362;  and  cases 
supra  note  41. 

"This  maxim  Is  never  applied  to 
the  positive  and  wrongful  Invasion 
of  another's  property."  Seneca  Road 
Co.  V.  Auburn,  etc.,  R.  Co..  5  Hill  (N. 
T.)  170.  175.  "The  right  to  maintain 
an  action  for  the  value  of  property, 
however  small,  of  which  the  owner  is 
wrongfully  deprived,  is  never  denied." 
Wartman  v.  Swindell,  64  N.  J.  L.  589. 
690,  25  A  356,  18  L.RA  44.  "A  trespass 
upon  lands  is  actionable  although  the 
damage  to  the  owner  Is  Inappreci- 
able." Wartman  v.  Swindell,  64  N.  J. 
U  689,  690.  25  A  356,  18  LRA  44. 

43.  See  Kenyon  v.  Western  Union 
Tel.  Co.,  100  Cal.  464,  25  P  75  (where 
this  principle  Is  recognised,  but  it  was 
held  that  no  question  of  permanent 
right  was  Involved). 

44.  Oron  refemosai 
Enjoining  vexatious  action  see  In- 
junctions [22  Cyo  793]. 

On  appeal  see  Amjeal  and  Error  [2 

Cyc  532-6S6:  S  tfyo  188]. 
Stay  of  vexatious  action  see  infra 

I  489. 

46.  Stewart  t.  Butler,  27  Hlse. 
708.  59  NTS  672, 

4&  Truebody  v.  Jaoobson,  2  C^l. 
82;  Costilla  Land,  etc.,  Co.  v.  Allen, 
17  N.  M.  343.  128  P  79;  Multnomah 
County  v.  Portland  Cracker  Co.,  49 
Or.  345,  90  P  165;  Robson  V.  Dodds. 
L.  R.  8  Eg.  301. 

[a]  Illiiatnitlons^(l)  Where  It 
appears  that  plaintiff  Is  Invested  with 
both  the  legal  and  the  equitable  title- 
to  property,  the  former  by  convey- 
ance and  the  latter  by  purchase  under 
a  decree  of  court  made  in  a  prior 
action,  an  action  to  set  aside  the  de- 
cree and  sale  at  which  he  was  pur- 
chaser, and  to  procure  another  sale, 
Is  useless  and  will  not  be  permitted. 
Truebody  v.  Jacobson.  2  Cal.  82.  (2) 
A  complaint  which  seeks  to  set  aside 
as  fraudulent  a  sate  of  property, 
where  the  property  has  been  entirely 
destroyed  by  fire  before  the  com- 
mencement of  the  action,  and  the  set- 
ting aside  of  the  sale  could  give  no 
advantage  to  the  creditor,  states  no 
equitable  cause  of  action.  Putzel  v. 
Schulhof,  59  N.  T.  Super.  88,  13  NTS 
221.  (3)  Where  by  a  provision  In  a 
bond  the  obligor  binds  himself  to  pay 
a  sum  of  money  mentioned  In  the 
bond  to  the  person  or  persons  legally 
entitled  to  receive  the  same,  and 
agrees  to  Join  with  fh«>obllgee  In  any 
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missed  if  by  reason  of  circumBtances  occurring  prior 
to  its  determination  the  question  involved  has  ceased 
to  be  a  practiral  on^  leaving  only  a  moot  question/^ 

IV.   CONDITIONS  PEEOEDENT 


But  the  mere  fact  that  a  judgment  would  be  worth- 
less because  defendant  has  no  property  subject  to  exe- 
cution is  no  bar  to  the  maintenance  of  the  action.** 


[$  72]  A.  In  OofteraL*"  Any  condition  prece- 
dent to  the  right  to  maintain  an  action  must  be  per- 
formed or  complied  with,*"  unless  it  is  dispensed 
with,"^  or  prevwted  by  some  act  of  defendant  and 
the  fact  of  performance  or  excuse  for  nonperform- 
afice  mnst  be  alleged  and  proved  in  order  to  warrant 
a  recovery.*"  A  condition  precedent  may  be  ex- 
pressly prescribed  by  statute,'*  or  by  agreement," 


or  it  may  be  implied  from  the  nature  and  circum- 
stances of  the  particular  case.**  A  condition  may  be 
such  that  it  operates  upon  the  ris^t  itself,  and  its 
performance  constitutes  an  rasential  element  of  the 
cause  of  action,"  as  is  particulariy  the  case  where  a 
statute  creates  a  new  iig^t  to  which  some  condition 
is  expressly  annexed,**  or  it  may  be  such  that  it 
does  not  prevent  the  accrual  of  the  right,  but  oper- 


legat  proceedings  which  may  be  ap- 
propriate for  the  purpose  of  settling 
the  question  as  to  who  was  entitled 
to  the  fund,  such  question  may  be 
settled  In  a  suit  on  the  bond,  and 
there  is  no  necessity  for  separate  ac- 
tions to  determine  and  to  enforce  the 
liability.  Rodgers  v.  Black,  16  Pa. 
Super.  498.  (4)  A  court  of  law  will 
endeavor  to  prevent  circuity  and  mul- 
tiplicity of  suits,  where  the  circum- 
stances of  the  llttgant  parties  are 
such  that,  on  changing  their  relative 
positions  of  plaintiff  and  defendant, 
the  recovery  by  each  would  be  equal 
In  amount.  Shermer  v.  Merrill,  33 
Mich.  284. 

47.  Kelly  v.  Massacliusetts  Mut.  L. 
Ins.  Co.,  4S  111.  A.  460;  State  v.  Lam- 
bert. 52  W.  Va.  248.  43  SK  176. 

SlamlsBal  of  appallat*  prooMdlu 
see  Appeal  and  Error  [2  Cyc  533-5S&: 
3  Cyo  188], 

[a]  ElaotlOB.  ooBtwt. — An  action 
involving  a  contest  of  a  primary  elec- 
tion or  the  right  to  have  plalntlfTs 
name  upon  an  official  ballot  will  be 
dismissed  where,  prior  to  a  final  de- 
cision, the  general  election  Is  held 
and  ho  practical  relief  could  be  af- 
forded. Johnson  v.  Dosland,  103  Minn. 
147,  114  NW  466;  State  v.  Lambert. 
S2  W.  Va.  248,  43  SS  176. 

48.  Klmber  v.  Gunnel!  Gold  MIn.» 
etc.,  Co.,  126  Fed.  1S7,  61  CCA  203. 

4w.  parttsBlsr  cmm  see  partic- 
ular titles. 

Criminal  pro—cntlon  a>  oonOltloa 
preoedeat  to  olvU  aoUoa  see  su^a  1  60. 

BO.  Denver,  etc.,  R.  Co.  v.  Wasner, 
167  Fed.  76,  92  CCA  627;  Bradley 
V.  Kroft,  19  Fed.  296;  Hoffeld  v.  U. 
S..  36  Ct  CI.  230;  Barney  v.  Giles, 
120  111.  154.  11  NB  206;  Pullman  Co. 
V.  Woodfolk,  121  111.  A.  321-  Koster  v. 
I^fayette  Trust  Co.,  207  N.  T.  836, 
100  NB  1117;  Oakley  v.  Morton.  11  N. 
T.  26,  62  AmD  49;  Hatch  v.  Peet,  23 
Barb.  (N.  T.)  675;  Carpenter  v.  Ste- 
vens, 12  Wend.  (N.  T.)  589:  Taylor  v. 
Bullen,  6  Cow.  (N.  T.)  624:  Moakley 
V.  Rlggs,  19  Johns.  (N.  T.)  69,  10 
AmD  196.  See  also  Lighton  v.  Syra- 
cuse, 188  N.  T.  499.  81  NB  464. 

[a1  IB  equity. — In  the  case  of  a 
condition  precedent  there  must  be  a 
compliance  therewith,  or  an  excuse 
for  noncompliance  shown,  as  well  In 
equity  as  at  law.  Barney  v.  Giles,  120 
111.  154,  11  NE  206.  See  also  Downey 
V.  O'Donnell,  86  111.  49.  But  see  Bruce 
.V.  Tllson.  2B  N.  T.  194. 

51.  Clarke  v.  Crandall.  27  Barb. 
(N.  T.)  73;  Carpenter  v.  Stevens,  12 
Wend.  (N.  T.)  589.  ^       ,  . 

[a]  Xt  la  not  neo««BAT7  for  plain- 
tiff to  make  any  tender  or  offer  of 
performance  if  It  affirmatively  ap- 
pears that  such  tender  or  offer  would 
be  refused  by  defendant.  St.  Louis, 
etc.,  R.  Co.  V.  Richards,  23  Okl.  266, 
102  P  92,  23  LRANS  1032. 

BA.  Oakley  v.  Morton,  11  N.  T.  26, 
92  AmD  49;  Carpenter  v.  Stevens,  12 
Wend.  (N.  T.)  589;  Moakley  v.  Rlggs, 
19  Johns.  (N.  Y.)  69,  10  AmD  196: 

S3.  Denver,  etc.,  B.  Co.  v.  Wag- 
ner, 167  Fed.  75,  92  CCA  627;  Hof- 
feld V.  U.  S..  36  Ct.  CI.  230:  Weeks  v. 
O'Brien,  141  N.  T.  199,  36  NE  185; 
Oakley  v.  Morton.  11  N.  T.  26.  62 
AmD  49;  Philippine  Government  v. 
Inchanstl,  24  I^lUpptne  316, 

FlMdiBiT  pazfOTBiaaM  of  conditions 
ptaoednit  see  Pleading  [31  Cy9  107]- 


64.  Bradley  v,  Kroft,  19  Fed.  295: 
Swisher  v.  Atchison,  etc.,  B.  Co.,  76 
Kan.  97,  70  P  812. 

[a]  Paymeat  of  Jury  fees. — The 
provision  of  the  California  statute  of 
1871-1872,  that  in  civil  cases,  where 
the  Jury  was  discharged  without  find- 
ing a  verdict,  the  fees  of  the  Jury 
should  be  paid  by  the  party  demand- 
ing the  Jury,  and  that  until  paid  no 
further  proceedings  In  the  action 
should  be  allowed,  was  not  repealed 
by  the  code.  Carpenter  v.  Jones,  121 
Cal.  362,  53  P  842. 

[b]  Payment  of  tazes.^ — (1)  In 
Georgia  the  Relief  Act  of  1870  re- 
quired that  plaintiff  should  Ale  an 
affidavit  stating  that  he  has  paid  the 
taxes  upon  the  debt  or  demand  In 
suit.  Newton  Mfg.  Co.  v.  White,  47 
Ga.  400;  Macon,  etc.  R.  Co.  v.  Little, 
46  Ga.  370;  Irvln  v.  Speer,  44  Ga. 
626;  Brewer  v.  Broadneld,  44  Ga. 
614;  HUbum  v.  Black,  44  Ga.  194; 
Cameron  v.  Akin,  44  Ga.  192;  Lowe 
V.  Rawson.  4  3  Ga.  374 ;  Garrett  v. 
Cordell,  43  Ga.  366.  (2)  The  statute 
and  decisions  thereunder  are  at  pres- 
ent of  little  Interest  or  Importance 
as  the  act  Is  not  found  In  the  code 
(see  11  Ga.  Bnc  Dig.  1B9).  (3)  and 
there  seems  to  be  no.  decision  under 
the  statute  since  1873  (see  cases  cited 
supra  and  infra  this  note).  <4)  The 
act  was  passed  in  the  interest  of  the 
state  to  enforce  payment  of  taxes  and 
not  for  the  beneflt  of  defendant.  Lott 
V.  Dysart,  46  Oa.  3S6;  Garrett  v.  Cor- 
dell. 43  Ga.  366.  (6)  It  applied  only 
to  debts  contracted  and  claims  exist- 
ing as  taxable  property  prior  to  June. 
1865  (Jackson  v.  Gayden.  46  Ga.  645; 
Greene  v.  Xx>wry,  46  Oa.  66;  Dawson 
V.  Ivy,  45  Ga.  22;  Winter  v.  Epping, 
48  Ga.  693;  Sirrine  v.  South  Western 
R.  Co„  43  Ga.  280.  See  also 
Thomas  v.  Knowlea,  47  Ga.  398; 
Hamilton  v.  WlUlngham,  45  Ga.  BOO; 
Alexander  v.  Southern  Bxp.  Co.,  46 
Ga.  24);  (6)  and  did  not  apply  to 
debts  due  to  widows  and  minors 
(Heartwell  v.  Tompkins.  46  Ga.  452; 
Smith  V.  Howell,  46  Ga.  128;  Mont- 
gomery V.  Pruitt,  46  Ga.  110;  Bed- 
wine  V.  Hancock,  45  Ga.  364;  Johnson 
V.  Little,  46  Ga.  106;  Rooney  v.  Sam- 
mis,  46  Ga.  19;  Lewis  v.  Home,  44  Ga. 
627.  See  also  Jones  v.  McGehee,  46 
Ga.  21);  (7)  or  debts  due  to  nonresi- 
dents (Kellogg  v.  Brooks,  46  Ga.  99; 
Peters  v.  Bradford,  46  Ga.  93;  Cary 
V.  Qdmondson,  44  Oa.  651;  Hayward 
V.  Basley,  43  Ga.  365.  See  also  Alli- 
son V.  <3raham,  46  Ga.  363) ;  (8)  or 
debts  of  doubtful  solvency  (Kelly  v. 
Carter,  44  Ga.  691;  Ordinary  v.  Adams, 
44  Ga.  347:  Morrison  v.  Warren.  43 
Oa.  458):  (9)  or  to  causes  of  action 
In  tort  (Collins  v.  Richardson,  45  Ga. 
291),  (10)  or  against  executors  or 
trustees  for  a  breach  of  their  duties 
(Anderson  v.  Green,  46  Ga.  361).  (11) 
The  affidavit  might  be  made  by  the 
real  party  In  Interest,  although  the 
action  was  In  the  name  of  another 
(Carhart  v.  West,  44  Ga.  657;  Dem- 
Ington  V.  Douglass,  43  Ga.  353),  (12) 
and  if  informal  might  be  amended 
on  the  trial  (Ferguson  v.  New  Man- 
chester Mfg.  Co^  46  Ga.  461).  (13)  Xt 
WEUB  sufficient  if  the  taxes  were  paid 
at  any  time  before  the  filing  of  the 
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(14)  upon  what '  the  debt  or 
m  was  actvally . worth  (Lewis,  v.; 


Home.  44  6a.  627.  See  also  Carreker 
V.  Walton,  47  Ga.  394;  Irvln  v.  Turner, 
47  Ga.  382),  (16)  and  for  the  time 
that  plaintm  had  been  the  owner 
thereof  (West  v.  Sansom,  44  Ga.  295), 
(16)  up  to  the  time  of  the  filing  of 
the  affidavit  (Volger  v.  Smith,  47  Ga. 
633). 

[c]  Tert  oatlu— In  West  Virginia 
an  act  of  Febr.  28,  1866.  required  that 
plaintiff  should  In  certain  cases  file 
a  test  oath  of  loyalty  or  expurga- 
tion. See  Pendleton  v.  Barton,  4  W. 
Va.  496;  Harrison  v.  Leach.  4  W. 
Va.  383;  Harrison  v.  Smith,  4  W.  Va. 
97;  Belr^e  v.  Brown.  4  W.  Va.  72; 
NadenHousch  v.  Sharer,  2  W.  Vs. 
286. 

[d]  The  Oolozndo  statute  provid- 
ing that  a  person  trading  or  doing 
business  under  the  firm  name  of  trus- 
tee sliall  not  be  permitted  to  prose- 
cute any  suit  "for  collection  of  his 
debtE^'  unless  he  Hies  with  the  county 
recorder  an  affidavit  stating  the 
names  and  addresses  of  all  parties 
represented  by  the  trustee  Is  a  penal 
statute  and  does  not  apply  to  an  ac- 
tion In  tort.  Pedronl  v.  Bppste^i^  1? 
Colo.  A.  424,  68  P  794. 

68.  Graham  v.  German  American 
Ins.  Ca,  75  Ob.  St.  S74,  406.  79  NB 
980,  16  LRANS  1056,  9  AnnCas  7» 

^''se.^^^ltton  V.  Whltton,  S8  N.  H. 
127.  ?E  AmD  163;  Wangler  v.  Swift, 
90  N.  T.  38. 

[a]  Wbat  are  not  ooadltlCBS  pMoe- 
dentr— (1)  The  payment  of  taxes  on 
a  note  Is  not  a  condition  precedent  to 
the  right  to  maintain  an  action  there- 
on. Brewster  v.  Light,  63  Kan.  882. 
66  P  248.  (2)  AiLamount  paid  for  the 
dismissal  of  a  pending  suit  need  not 
be  returned  in  order  to  entitle  the 
party  receiving  It  to  prosecute  a  sub- 
sequent action  for  the  same  cause. 
Zuelly  V.  Casper,  37  Ind.  A.  186.  76 
NB  646.  (3)  It  IS  not  Incumbent  on 
plaintiff.  In  an  action  at  law  on  an 
obligation  for  the  payment  of  money- 
loaned  or  expended  at  defendant's  re- 
quest, to  tender  a  return  of  collateral 
security.  Reusens  v.  Arkenburgh. 
136  App.  Dlv.  76.  119  NTS  821. 

67.  The  Harrlsburg,  119  U.  S.  199, 
7  set  140,  30  L.  ed.  358;  Bradley  v. 
Kroft,  19  Fed.  296;  Swisher  v.  Atchi- 
son, etc.,  R.  Co.,  76  Kan.  97,  90  P 
812:  Gulledge  V.  Seaboard  Air  Line 
H.  bo..  148  N.  C.  667.  62  SB  7»  [den 
reh  147  N.  C.  214,  SO  SB  1134,  126 
AmSR  644]. 

5&  U.  3. — The  Harrlsburg,  119  V. 
3.  199.  7  set  140,  30  L.  ed.  358;  Brad- 
ley V.  Kroft,  19  Fed.  296;  Hoffeld  v. 
U.  S..  36  Ct.  CI.  230. 

III.— Pullman  Co.  'v.  Woodfolk,  121 
HI.  A.  321. 

Kan. — Swisher  v.  Atchison,  etc.,  R- 
Co..  76  Kan.  97,  70  P  812. 

N,  H. — Poff  v..  New  England  Tel.. 
etc.,  Co.,  72  N.  H.  164.  55  A  891. 

N.  C. — Gulledge  v.  Seaboard  Air 
Line  R.  Co.,  148  N.  C.  667,  62  SB  732 

iden  reh  147  N.  C.  234,  60  SB  1134,  126 
.mSB  544]. 
[a]  Aetton  InmiAt  In  anotker 
•tataw— Where  4  right  of  action  Is 
given  by  a  statute  of  one  state,  any 
condition  annexed  to  such  right  mast 
he  performed  or  compiled  with,  al- 


affidavit  (Bawson  v.  Burke.  43  Oa..  though  the.  action  Is  brought  in  an- 


other state.  Denvw.  etc.,  B.  Co.  v. 
Warner.  107  7*.  9a  CCA  .  627; 
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ates  merely  upon  the  remedy,''*  and  may  be  waived 
by  defendant.  Ordinarily  it  is  no  excuse  for  the 
nonperformance  of  a  condition  precedent  that  per- 
formance has  become  impossible;^^  but  the  rule  is 
otherwise  if  such  performance  ia  prevented  by  the 
act  of  defendant.** 

[}  73]  B.  Notice."  Notice  by  one  party  to  an- 
other, as  a  condition  precedent  to  an  action  by  the 
former  against  the  latter,  is  in  some  cases  expressly 
required  by  statute,**  or  by  agreement "  and  in  others 
will  be  implied-from  the  nature  or  provisions  of  the 


contract  or  obligation  in  question."  In  the  absence 
of  ezpresB  requirement  the  necessity  for  notice  ordi- 
narily depends  upon  whether  the  fact  upon  which 
defendant's  liability  depends  is  exclusively  within 
the  knowledge  of  plaintiff  or  is  within  the  cognizance 
of  both  parties,"'  the  rule,  being  that  in  the  former 
event  notice  must  be  given^**  but  that  in  the  latter 
it  is  not  necessary  and  it  is  not  sufficient  to  render 
notice  necessary  that  plaintiff  may  have  better  means 
of  ascertaining  the  fact  in  question  than  defendant,^*^ 
the  rule  being  that  plaintiff  is  not  required  to  give 


Swisher  t.  Atchison,  etc.,  R.  Co.,  78 
lUm.  97.  70  P  812. 

[b]  Slia*  to  ns^Wherd  a  statute 
creatlDK  a  new  right  provides  that  an 
action  to  enforce  the  same  must  be 
broueht  within  a  certain  time,  this 
requirement  Is  a  oondiUon  precedent 
which  operates  upon  the  right  Itself 
and  constitutes  an  essential  element 
of  the  cause  of  >actl(»i.  The  Harris- 
burr,  11»  V.  a  199,  7  set  140,  SO 
ed.  S58:  Poft  T.  New  England  Tel. 
Co.,  72  N.  H.  1«4.  56  A  891;  HIU  v. 
Rensselaer  County,  119  N.  T.  344,  23 
NB  921;  GuUedKe  V.  Seaboard  Air 
Line  R.  Co..  148  N,  C.  587.  62  SB  732 
[den  reh  147  N.  C.  S84,  60  BE  1134,  126 
AmSR  6441. 

69.  Malloy  v.  Chtcagro,  etc.,  R.  Co., 
109  Wis.  29,  86  NW  130. 

60.  New  York  t.  Butler,  1  Barb. 
(N.  Y.)  325. 

Bl.  Oakley  V.  Morton,  11  N.  Y.  25, 
62  AmD  49i_Carpenter  v.  Stevens,  12 
Wend.  (K.  Y.)  689.  See  also  Taylor 
V.  BuUen,  6  Cow.  (N.,Y.>  624. 

"Where  a  right  of  action  depends 
upon  the  performance  of  a  condition 
precedent,  performance  cannot  be  ex- 
cused, unlesa  It.  Is  dispensed  with  or 
prevented  by  the  opposite  party,'  al- 
though It  has  become  Impossible 
wltbout  any  default  on  the  part  of 
the  plaintiff,  or  even  by  the  act  of 
God."  Catpenter  v.  Stevene,  12  Wend. 
(N.  Y.)  689,  590. 

62.  Doll  v.  Noble,  116  N.  T.  230,  22 
NB  406,  IS  AmSR  898.  6  LRA  564  r 
New  York  v.  Butler,  1  Barb,  (N.  Y.) 
325. 

"It  Is  a  sound  principle,  that  he 
who  prevents  a  thing  oelng  done, 
shall  not  avail  hImseU  of  the  non- 
performance he  baa  occasioned." 
Fleming  v.  aUbert,  3  Johns.  (N.  Y.) 
628,  681.  "No  party  can  Insist  upon 
a  condition  precedent  when  Its  non- 
performance nas  been  caused  by  him- 
self. Such  non-performance  would 
not  prevent  the  vesting  of  an  estate; 
nor  can  It  prevent  the  accruing  of 
a  right,  or  Its  enforcement  by  an 
action."  New  York  v.  Butler,  1  Barb. 
<N.  T.)  825,  837. 

68.  Xa  pamoular  oases  see  partic- 
ular titles.   

64.  Denver,  etc„  R.  Co.  v.  Wagner, 
167  Fed.  76.  92  CCA  527;  Johnson  v. 
Roach,  88  App.  Dlv.  851.  82  NYS  203; 
Hoftmann  v.  Milwaukee,  Blectrlc  R, 
etc.,  Co,  ,127  Wis.  76.  106  NW  808; 
Denlaon  Cunningham,  35  U.  C.  Q. 
B.  S8S.   See  also  cases  Infra  this  note. 

[a]  Mnonal  iajuiy  oases. — (1)  In 
some  Jurisdictions  there  are  statutory 
provisions  requiring  notice  of  a  per- 
sonal Injury  to  be  given  to  defendant 
within  a  certain  time  after  such  In- 
Jury.  Denver,  etc..  R.  Co.  v.  Wagner, 
167  Fed.  75,  92  CCA  527;  Carroll  v. 
New  York,  etc.,  R.  Co..  182  Mass. 
237,  65  NE  69;  Hoffman  v.  Milwaukee 
Electric  R,  etc.,  Co.,  127  Wis.  76,  106 
NW  SOS;  Smith  v.  Chicago,  etc.,  R. 
Co.,  124  Wis.  120,  102  NW  836.  See 
also  Death  [IS  Cyc  313];  Highways 
[37  Cyc  S06J;  Master  and  Servant 
[26  Cyc  1380];  Municipal  Corpora- 
tions [28  Cyc  1447];  Negligence  [29 
Cyc  5641;  Railroads  [33  Cyc  1062]; 
and  other  particular  titles:  <2)  Stat- 
utes of  this  nature  are  not  unconsti- 
tutional (Denver,  etc^  R.  Co,  v.  Wag- 
ner. 167  Fed.  75,  92  CCA  627),  (3)  and 
apply  to  all  persons,  including  minors 
(Hoffmann  v.  Milwaukee  Blectrlc  R., 
etc.,  Co,  127  Wis.  76,  106  NW  808); 
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(4)  but  apply  only  to  bodily  Injuries 
(Gatxow  v.  Buenfng,  106  Wis.  1,  81 
NW  1008,  49  L.RA  475).  (S)  The  pri- 
mary purooae  of  the  requirement  is  to 
afford  defendant  an  opportunity  to  In- 
vestigate the  circumstances  and  pre- 
serve evidence  for  his  defense.  Welsh 
V.  Barber  Asphalt  Pav.  Co.,  167  Fed. 
466,  93  CCA  101:  Malloy  v.  Chicago, 
etc.,  R.  Co^,  109  Wis.  29,  85  NW  ISO. 
(6)  It  iB  accordingly  held  under  some 
ox  the  statutes  that  no  notice  other 
than  the  bringing  of  the  action  Is 
necessary  where  the  action  Is  brought 
within  the  time  limited  for  giving  the 
notice,  and  the  complaint  sufUclently 
states  the  facts  of  which  defendant  Is 
entitled  to  notice.  Welsh  v.  Barber 
Asphalt  Pav.  Co.,  167  Fed.  465,  93 
CCA  101;  Malloy  v.  Chicago,  etc.,  R. 
Co.,  109  Wis:  29,  86  NW  130. 

[bl  Sssort  to  onmnlative  rsmsdy. 
— Wnero  a  statute  prescribes  a  rem- 
edy which  requires  notice  as  a  condi- 
tion precedent,  such  notice  is  not 
necessary  if  plaintiff  does  not  pro^ 
ceed  under  the  statute,  hxitr  resorts  to 
a  cumulative  remedy,  Buchanan 
County  V.  Kirtley,  42  Mo.  634. 

ic]  ITiider  the  Canadian  statute  of 
1,  providing  that  no  action  shall 
be  brought  against  any  ofDcer, .  em^ 
ployee,  or  servant  of  the  department 
of  railways  and  canals,  for  anything 
done  by  virtue  of  his  office,  service, 
or  employment,  unless  one  month's 
notice  thereof  is  given  in  writing,  the 
word  "employee"  does  not  include  a 
contractor  for  construction.  Kearney 
V.  Oakes,  18  Can.  B.  C.  148. 

6&  Prudential  Ins.  Co.  v.  Myers, 
15  Ind.  A.  339,  44  NB  56;  Powers  v. 
Wilson,  7  Cow.  (N.  Y.)  274;  Richmond 
v.  Lafontalne.  80  Can.  S.  C.  155. 

[a]  WlMn  wsst  of  notice  Inuna- 
tsrliu.— A  failure  to  give  notice  re- 
quired by  contract,  the  object  of 
which  Is  to  avoid  the  expense  of  liti- 
gation. Is  Immaterial  where  defend- 
ant denies  plalntlfTs  right  to  recover 
upon  other  grounds.  McQueen  v. 
Smith.  118  N.  C.  669,  24  SS  412. 

66.  Wangler  v.  Swift,  90  N.  Y.  38; 
Vyae  v.  Wakefield,  8  Dowl.  P.  C.  377. 
See  also  cases  Infra,  note  67. 

Fal  Wttnuj  paid  by  mistake. — 
Where  money  Is  paid  by  mistake  to 
one  who  Is  ignorant  of  the  mistake, 
the  person  making  the  payment  can- 
not after  discovering  the  mistake 
maintain  an  action  against  the  other 
to  recover  the  money,  without  a  prior 
notice,  for  until  such  notice  there  Is 
no  duty  to  repay  and  consequently 
no  cause  of  action.  Freeman  v.  Jef- 
fries, L.  R.  4  Ehtch.  189. 

67.  Lent  v.  Fadelford,  10  Mass. 
230,  6  AmD  119:  Watson  v.  Walker, 
28  N.  H.  471;  Lamphere  v.  Cowen, 
42  Vt.  175:  Vyae  v.  Wakefield,  8  Dowl. 
P.  C.  877.  See  also  cases  infra 
notes  68,  69. 

"The  general  rule  Is  perfectly  well 
settled.  When  the  matter  alleged 
lies  peculiarly  In  the  knowledge  of 
the  plaintiff,  he  must  aver  that  the 
defendant  had  notice;  but  when  It 
lies  equally  In  the  knowledge  of  the 
defendant,  such  averment  Is  unneces- 
sary." Lent  v.  Padelford,  10  Mass. 
230,  238,  6  AmD  119.  "In  relation  tq 
notice  the  rule  Is,  that  whenever  the 
fact  upon  which  the  defendant's  Ua-^ 
billty  Is  Incurred,  lies  peculiarly  with- 
in the  knowledge  and  privity  of  the 
plalntUC,  notice  thereof  must  be 
stated  to  have  been  given  to  tho' de- 


fendant. But  where  the  matter  lies 
as  much  within  the  cognisance  of  the 
one  party,  as  the  other,  notice  Is  not 
neceasary."  Watson  v.  Walker,  83 
N.  H.  471,  491. 

68L  Mass.— JHayden  v.  Bradley,  6 
Gray  426,  66  AmD  421;  Hatdi  v. 
White,  22  Pick.  618;  Farwell  v.  Smith, 
12  Pick.  88. 

N.  H.— Watson  v.  Walker,  ti  N.  H. 
471. 

N.  T.— Wangler  v.  Swift,  90  N.  T. 
88. 

Vt. — Lamphere  v.  Cowen,  48  Vt 

175. 

Eng. — ^Vyse  v.  Wakefield,  8  Dowl. 
P.  C.  377. 

"It  Is  a  general  rule  in  assumpsit 
that  when  the  event  on  which  the  de- 
fendant's duty  arises,  and  the  plain- 
tifTs  right  accrues,  is  pecullarly 
wlthln  the  knowledge  of  the  plaintiff, 
the  defendant  is  entitled  to  notice 
of  the  event  before  suit."  Liamphere 
V.  Cowen.  42  Vt.  175,  181.  It  18  "the 
rule,  as  Well  of  equity  as  of  law,  that 
where  a  fact  affecting  the  rights  of 
parties  Is  known  to  the  one  and  not 
to  the  other.  It  is  the  duty  of  him  to 
whom  it  Is  known,  to  ^ve  notice 
thereof  to  the  other."  Parwell  v. 
Smith,  12  Pick.  (Mass.)  83,  88.  "This 
rule  Implies  that  the  defendant  with- 
out fault  or  neglect  on  his  part  Is  Ig- 
norant of  the  happening  of  the  event; 
and  without  other  means,  than  from 
the  plaintiff,  of  readily  Informing 
himself."  Lamphere  V.  Cowen,  48  VL 
175.  181. 

69.  Ark. — Newton  v.  More,  14  Ark. 
166. 

Conn.— Marcy  v.  Crawford.  16  Conn. 
549.  41  AmD  158:  Hammond  v.  Gil- 
more,  14  Conn.  479;  Bpaldlng  V.  Spal- 
ding, 2  Root  271. 

ify._McKee  v.  Beall,  8  Lltt  190; 
Peck  V.  McMurtry,  2  A.  K.  Marsh.  368. 

Mass. — Hayden  v.  Bradley,  6  Gray 
425,  66  AmD  421;  Hobart  v.  HUliard, 
11  Pick.  143;  Lent  v.  Padelford,  10 
Mass.  230,  6  AmD  119. 

N.  H.— Whitton  V.  Whltton,  88  N. 
H.  127,  76  AmD  163;  Watson  v. 
Walker,  28  N.  H.  471. 

Oh.— Bush  V.  Crltchfleld,  4  Oh.  lOS. 

Vt.— Lamphere  v.  Cowen.  48  Vt 
175. 

Eag. — Smith  V.  Gofte,  2  Ld.  Raym. 
1126,  92  Reprint  246,  11  Mod.  48,  88 
Reprint  876,  2  Salk.  457,  91  Reprint 
395. 

"It  Is  a  general  rule,  that,  where  a 
matter  does  not  lie  more  properly  In 
the  knowledge  of  one  of  the  parties 
than  the  -other,  notice  la  not  requi- 
site." Bush  V.  Crltchfleld,  4  Oh.  108, 
105.  "Notice  Is  never  necessary,  un- 
less the  thing  to  be  performed  lies 
more  properly  In  the  knowledge  of 
the  plaintiff,  and  from  Its  nature  the 
defendant  cannot  be  presumed  to 
possess  means  of  ascertaining  Its  per- 
formance." Peck  V.  McMurtry,  8  A. 
K.  Marsh.  (Ky.)  358. 

[a]  Under  a  contract  by  which  B 
agrees  to  send  an  agent  abroad  to 
exhibit  and  attempt  to  sell  an  inven- 
tion of  A,  and  A  agrees  that  If  the 
effort  ia  unsuccessful  he  will  repay 
the  expenses  of  the  agency,  the  fact 
upon  which  A's  liability  depends  is 
peculiarly  within  the  knowledge  of  B, 
and  notice  thereof  must  be  given  be- 
fore an  action  can  be  maintained  to 
recover  such  expenses.  Watson  v. 
Walker.  28  N.  H.  471.  _  ^ 

90,  .  Lamphere  v.  Cowen,  42  Vt  17B. 
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notice  of  any  fact  of  which  defendant  has  other 
means  'of  informing  himself.'^  So  where  defend- 
ant's liability  depends  upon  the  act  or  default  of 
Bome  third  person  no  notice  thereof  is  necessary;'^ 
and  the  same  rule  applies  where  the  liability  depends 
upon  an  act  to  be  done  by  plaintiff,  if  defendant  has 
adequate  means  of  informing  himself  as  to  whether 
the  act  has  been  performed."  Where  defendant  un- 
dertakes to  perform  an  act  for  the  benefit  of  plain- 
tiff he  is  entitled  to  notice  of  any  facts  which  may  be 
necessary  to  enable  him  to  perform  his  undertalang, 
of  which  he  cannot  reasonably  obtain  information 
except  from  plaintiff  himself/  such  as  facts  which 
are  peculiarly  within  the  knowledge  of  plaintiff/" 
olr  which  depend  upon  his  choice,  but  he  is  not 
entitled  to  notice  of  facts  which  he  has  other  ade- 
quate means  of  ascertaining.'^  Unless  required  by 
statute/"  it  is  not  necessary,  before  bringing  an 
action  for  a  personal  injury,  to  notify  defendant  of 
the  existence  or  circumstances  of  the  injury/'  or, 
before  bringing  an  action  for  an  injury  to  property, 

71.  Itamphera  v.  Cowen,  ii  Vt.  175. 
See  aI«o  Hammond  T.  Gllmore,  14 
Conn.  479;  Hayden  v.  Bradley,  6  Gray 
<MaBB.)  425,  6t  AmD  421;  and  cases 
supra  note  69. 

"No  one  Is  bound  by  the  law  to  give 
notice  to  another,  of  that  of  which 
that  other  person  may  otherwise  In- 
form himself."  Lamphere  v.  Cowen, 
42  Vt.  175,  181. 

72.  Hammond  v.  Gllmore,  14  Conn. 
479:  Ward  v.  Henry,  5  Conn.  695.  IS 
AmD  119;  Hobart  v.  HiHiard,  11  Pick. 
(Mass).  143:  Lent  v.  Padelford,  10 
Mass.  230,  «  AmD  119;  Whitney  t. 
Groot,  24  Wend.  (N.  Y.)  82;  Bush  V. 
Crltchfleld.  4  Oh.  103. 

"It  Is  a  general  rule,  that,  where 
a  matter  does  not  He  more  properly 
in  the  knowledge  of  one  of  the  par- 
ties than  the  other,  notice  Is  not  re- 
quisite: therefore,  If  a  man  is  bound, 
by  obligation  or  covenant,  or  promises 
to  do  a  thing,  on  the  performance  of 
an  act  by  a  stranger,  notice  need  not 
be  alleged,  for  It  lies  in  the  defend- 
ant's knowledge,  as  much  as  the 
plalntlfTs,  and  he  ought  to  take  notice 
at  his  peril."  Bush  v.  Crltchfleld,  4 
Oh.  103,  105. 

"The  rule  on  this  subject,  as  col- 
lected from  adjudged  cases,  will  be 
found  to  be,  that  if  the  obligation  of 
the  defendant  depends  on  the  per- 
formance of  an  act  by  the  plaintiff, 
to  a  third  person,  or  by  a  third  per- 
son to  the  plaintiff  .  .  it  Is 
unnecessary  either  to  prove  or  allege 
notice  of  the  act  on  which  defend- 
ant's obligation  la  to  arise."  _  Ward 
T.  Henry,  B  Conn.  69K,  600,  IS  AmD 
119. 

[a]  moMtuMoam^d)  Where 
plaintiff  agreed  to  perform  certain 
work,  and  defendant  to  make  pay- 
ments therefor  "from  time  to  time 
by  eertlflcates  from  the  engineer  as 
the  work  advances."  It  was  held  that 
plaintiff  might  bring  an  action  for 
an  Instalment  without  giving  notice 
to  defendant  of  a  certificate  previ- 
ously made,  as  the  making  of  the 
certificate  was  the  act  of  a  third  per- 
son of  which  each  party  was  bound 
to  take  notice.  Punderson  v.  Shep- 
herd, 8  Pick.  (Mass.)  379.  (2)  Where 
a  person  agrees  absolutely  to  pay  a 
certain  sum  on  a  certain  date,  with 
the  proviso  that  the  agreement  shall 
be  void  In  case  such  payment  is  made 
by  a  third  person,  no  notice  of  the 
failure  of  such  person  to  make  the 
payment  1b  necessary.  Hess  v. 
Powell,  29  Mo.  A.  411. 

73.  Peck   v.    McMurtry,   2   A  K. 
Marsh.  <Ky.)  358. 

[al  ninstratlona. — (1)  Where  B 
agreed  to  pay  A  a  certain  sum  on  the 
marriage  of  A,  It  was  held  that  A 
might  maintain  an  action  to  recover 
tha  samflt  without  notifying  B  of  hla 


marriage.  Cran*  T.  Crampton,  Cro. 
Car.  34.  79  Reprint  684.  (2)  Under 
a  contract  by  which  B  1b  to  pay  A  a 
certain  sum  upon  the  completion  of 
a  certain  amount  of  work  by  A,  It  la 
not  necessary  for  A  to  give  B  notice 
of  the  completion  of  the  work  before 
bringing  an  action  to  recover  the 
amount  due,  where  B  has  the  means 
of  ascertaining  whether  or  not  the 
work  has  been  performed.  Peck  v. 
McMurtry,  2  A.  K.  Marsh.  (Ky.)  858. 
But  see  vannoy  v.  Duprez,  72  Ind. 
26  (holding  that  where  a  person 
agrees  to  pay  a  railroad  company  a 
certain  sum  of  money  on  the  com- 
pletion by  the  latter  of  a  depot  build- 
ing at  a  certain  place,  he  Is  entitled 
to  notice  of  such  completion  before 
an  action  can  be  brought  to  enforce 
payment  under  the  contract), 

74.  See  Whltton  v.  Whitton,  38  N. 
H.  127,  75  AmD  163. 

"The  law  implies  that  the  parties 
must  have  agreed  or  Intended  that 
notice  should  be  given  by  the  party 
entitled  to  the  benefit  of  a  condition, 
of  every  fact  necessary  for  the  other 
party  to  know,  to  enable  him  to  per- 
form the  condition,  and  of  every  ma^ 
terial  circumstance  connected  with  it, 
which  is  within  his  peculiar  and  per- 
sonal knowledge,  or  which  depends 
oh  his  choice,  so  that  the  other  party 
has  no  means,  or  no  reasonable  means, 
to  arrive  at  that  knowledge  except 
from  the  party  himself."  Whltton 
V.  Whitton,  28  N.  H.  127,  187,  75  AmD 
168. 

78.  Whltton  V.  Whitton,  88  N.  H. 
127,  75  AmD  163;  Wangler  v.  Bwlft, 
90  N.  T.  88.  See  also  Jones  v.  8ma1- 
ley,  6  La.  28. 

76.  Whltton  V.  Whltton,  88  N.  H. 
127,  75  AmD  163"  Grimes  v.  Bartee, 
1  Yere.  (Tenn.)  204. 

77.  Whitton  V.  Whltton,  38  N.  H. 
127,  75  AmD  163;  Austin  v.  Richard- 
son, 8  Call  (7  Va.)  201,  2  AmD  543. 

78.  Bee  cases  supra  note  64. 

79.  Birmingham  R.,  etc.,  Co.  v. 
Wlldman.  119  Ala.  547,  24  8  64S;  Chi- 
cago, etc.,  R.  Co.  V.  Bteckman,  125 
III.  A.  299  [atr  221  HI.  600,  79  XE 
602]. 

80.  Ohio,  etc,  R.  Co.  v.  Hemberger, 
43  Ind.  462. 

81.  Ohio,  eta,  R.  Co.  V.  Hemberger, 
48  Ind.  462. 

[a]  ObstraoUon  of  mill  zsce. — A 
person  who  wrongfully  obstructs  a 
mill  race  of  another  Is  not  entitled 
to  any  notice  from  the  latter  to  re- 
move the  obstruction,  before  an  ac- 
tion can  be  brought  to  recover  the 
damage  sustained.  Lawson  v.  Price, 
45  Md.  123. 

83.  New  Albany,  etc.,  R.  Co.  v. 
Pickens.  5  Ind.  247. 

83.  Denver,  etc.,  R  Co.  v.  Wagner, 
J«7  Fed.  76.  92  CCA  527:  Lange  v. 
Union  Pac  R.  Co.,  186  Fed.  8»,  «2 


to  notify  defendant  of  such  injury,**  or  to  request 
him  to  repair  it;"  nor  where  a  party  has  an  election 
of  remedies  is  it  necessary  for  him  to  notify  defend- 
ant which  remedy  he  intends  to  adopt."  Ordinarily 
where  notice  is*  required  it  is  a  condition  upon  the 
right  and  an  essential  element  of  the  cause  of  ac- 
tion;" but  under  some  statutes  it  is  merely  in  the 
nature  of  a  limitation  upon  the  remedy,**  and  may 
be  waived.**  When  regulated  by  statute  notice  must 
be  given  in  the  manner,"*  and  within  the  time  pre- 
scribed."' In  the  absence  of  express  provision  it 
should  be  given  within  a  reasonable  time.** 

74]  0.  Demand— 1>  Necessity.*"  A  demand 
as  a  condition  precedent  in  an  action  is  sometimes 
expressly  required  by  statute,""  or  by  the  terms  of 
an  agreement,*^  and  is  sometimes  implied  from  the 
nature  of  the  undertaking  or  the'  circumstances  of 
the  particular  case."'  In  the  absence  of  express  re- 
quirement there  is  considerable  conflict  of  authority 
as  to  when  a  demand  is  or  is  not  a  condition  prece- 
dent,*"  but  there  are  certain  general  rules  apon  the 

CCA  48:  Watson  v.  Walker.  S8  H. 
471;  Johnson  v.  RoMOi,  88  App.  Div. 
361,  82  NTS  208. 

Si,  Melaenhetmer  v.  KeWoeg.  106 
Wis.  80,  81  NW  1038;  Gataow  v. 
Buenlng,  108  Wis.  J,  81  NW  lOOS,  80 
AmSR  1,  49  L,RA  476. 

85.  Welsh  V.  Barber  Asphalt  Pav. 
Co.,  167  Fed.  465,  93  CCA  101;  Meis- 
enhelmer  v.  Kellogg,  106  Wis.  30,  81 
KW  1033;  Gatzow  v.  Buening,  106 
Wis.  1,  81  NW  1003,  80  AmSR  1,  49 
LRA  475. 

88.  Smith  V.  Chicago,  eta,  R,  Co., 
124  Wis.  120,  102  NW  336. 

87.  Hale  v.  Chamberlain.  13  Gratt. 
(54  Va)  658. 

88.  Watson  v.  Walker,  23  N.  H. 
471. 

89.  In  partlovlav  oaaaa  see  par- 
ticular titles. 

90.  Kelly  v.  Sandldge,  30  L.a.  Ann. 
1190;  Broussard  v.  Philips.  8  Mart. 
N.  S.  (La.)  309;  Roblchaud  v.  Wors- 
ham.  4  La.  125;  Casaldy  v.  Slemons. 
41  Mont.  426.  109  P  97<;  Kaynes  v. 
Brown,  86  N.  H.  64S. 

[a]  In  aonlslanB  it  Is  a  condition 
precedent  to  the  institution  of  a  hy- 
pothecary action  that  an  amicable  de- 
mand shall  have  been  made  upon  the 
debtor  thirty  days  prior  to  the  bring- 
ing of  the  action.  Kelly  T.  Sandldge, 
SO  La.  Ann.  1190. 

91.  Ind. — Sebrell  Couch,  S5  Ind. 
122. 

N.  H. — ^Winniplseogee  Paper  Co.  v. 
Eaton,  65  N.  H.  13.  18  A  171. 

N.  T.— Waterloo  Fifst  Nat.  Bank 
v.  Story,  200  N.  T.  346,  93  NE  940L 
34  LRANS  154  and  note. 

9.  C.— West  v.  Murph.  21  S.  C.  L. 
284. 

Eng. — Sleklemore  v.  Thlstleton,  6 
M.  &  S.  9.  105  Reprint  1146. 

8S.  West  V.  Murph,  21  S.  C.  U  284. 
See  also  cases  infra  notes  93-6. 

93.  Cox  V.  Delmas,  99  Gal.  104.  33 
P  836;  Webster  v.  Brunswick-Balke- 
Caltender  Co.,  8?  Fla.  433,  20  8 
636. 

"There  is  a  great  deal  of  learning 
and  a  great  condict  of  authoritlea  on 
the  subject  of  the  necessity  of  a  de- 
mand before  suit."     Cox  v.  Delmas,  , 
99  Cal.  104,  120,  33  P  836. 

[a]  Bale  la  Osorgla. — "Under  our 
law,  no  demand  Is  necessary,  as  a  con- 
dition precedent  to  the  bringing  of 
an  action,  except  in  such  cases  as  tlie 
law  distinctly  declares  such  demand 
shall  be  made."  -  Georgia  R.,  etc..  Co. 
V.  Macon,  86  Ga.  585,  689.  13  SE  21. 

[b]  Tli«B  denond  not  aec^ssary. 
— ^A  party  who  Is  brought  into  court 
by  his  adversary  and  challenged  to 
litigate  matters  In  controversy  is  un- 
der no  obligation  to  make  the  demand 
which  might  he  necessary  under 
other  circumstances.  If  he  were 
the  moving  party.  Harshman  v. 
Mitchell,  117  Ind.  tlS,  10  NB  228. 
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qneation,**  and  ttie  eliief  diflBenlty  u  in  applyii^; 
them  to  partiealar  tases.*"  As  a  general-nile  a  ctft> 
mand  is  a  condition  precedent  wfanever  it  eonsti- 
tiites  an  essential  element  of  the  cause  of  action,*" 
as  where  there  ia  no  precedent  debt  or  duty,**  and 
defendant  cannot  properly  be  said  to  be  in  default 
or  guilty  of  any  breach  of  duty  until  a  demand  has 
been  made."'  On  the  other  hand  a  demand  is  not 
necessary  where  defradant's  liabilitir  is  predicated 
□pon  a  precedent  debt  or  duty,"  or  where  there  ia  a 
present  and  unconditional  duty  or  liability  to  pay 
or  perform  some  particular  act;^  or,  as  sometimes 
stated,  in  such  cases  the  bringii^  of  the  action  is  a 
sufffeient  demand.'  Ordinarily  no  demand  is  neces- 
sary in  an  action  to  enforce  a  liability  arising  from 
a  tortious  act '  even  where  plaintiff  waives  the  tort 
and  sues  in  contract.'  In  regard  to  the  necessity  for 
a  demand  a  distinction  is  also  made  between  duties 
of  a  public  and  of  a  private  nature  *  it  being  held 


that  no  demand  is  necessary  where  the  action  is  to 
enforce  a  public  duty  imposed  by  law.' 

75]  2.  Object  The  primary  object  of  a  de- 
mand is  to  enable  defendant  to  pwform  his  obliga- 
tion or  otherwise  discha^  his  liability  without 
being  subjected  to  the  inconvenience  and  expense 
of  litigation;^  and  it  is  for  this  reason  that  it  is 
held  that  no  demand  is  necessary  where  it  appears 
that  defendant  could  not  or  would  not  avail  himself 
of  the  opportunity  bo  oflCered.* 

76]  3.  Ea^nisites  and  Snffldency—a.  In  Oen- 
eraL  A  legal  demand  means  a  demand  properly 
made  as  to  form,  time,  and  place,  by  a  person  law- 
fully authorized  to  make  it.  ■  When  so  regulated  a 
demand  must  be  made  in  the  form  and  manner  pre- 
scribed by  tbe  statute,^"  but  in  the  absence  of  any 
express  requirement  no  particular  form  of  demand 
is  necessary.^*  Unless  required  by  statute,"  or 
agreement,"  the  demand  need  not  be  in  writing." 


•4.  See  Cox  v.  Delmas,  99  Cal.  104, 
33  P  836;  West  v.  Mutph,  £1  fi.  C.  L. 
2S4. 

"It  Is  clear  that  when  a  demand  is 
an  integral  part  ot  the  cause  of  ac- 
tion, as  when  the  duty  to  pay,  or 
to  deliver  property,  or  to  do  some  act, 
does  not  arise  until  after  demand, 
then,  as  a  general  rule,  a  demand 
must  be  averred;  but  Uiat  when  the 
time  had  come  for  doln^  the  act,  and 
It  was  thfr  duty  of  the  defendant  to 
do  It  unconditionally,  then  no  demand 
other  than  the  suit  Itself  ts  neoes* 
sary."  Cox  v.  Delmas,  99  Cal.  104, 
120,  33  P  826.  "A  distinction  has  al- 
ways been  taken  between  those  cases 
where  the  promise  ts  made,  or  the  un- 
dertaking Is  Implied  in  consequence 
of  a  precedent  duty  or  debt,  and  those 
cases  where,  by  the  express  or  Im- 

F'Ued  terms  of  the  contract,  the  ob- 
Iffatlon  to  pay  or  perform  Is  to  arise 
only  by  request.'*  West  v.  ^urph, 
21  S.  C.  L.  284.  286. 

»5.  Cox  v.  Delmas,  99  Cal.  104.  83 
P  83S. 

M.  Cox  V.  Delmas,  i99  Cal.  104,  83 
P  838:  Hayes  v.  Morrison,  38  N.  H. 
90:  West  V.  Murph,  21  S.  C.  L. 
2S4. 

ST.  Hayes  t.  Morrison,  S8  N.  H. 
90;  Waterloo  First  Nat.  Bank  v. 
Story.  200  N.  T.  846,  98  NE  940,  84 
LRAN8  164  [rev  181  AJbp.  Dtv.  472, 
Its  NTS  421  (aff  58  HIsc.  429,  103 
NTS  2SS)]:  West  v.  Murph,  21  B.  C. 
L.  284. 

M.  Cal. — Cox  V.  Delmas,  99  Cal. 
104.  S3  P  836. 

ni.— Flonhelm  T.  Palmer,  99  lU.  A. 
ES9. 

Me.— BlcStnell  v.  Hill.  88  He.  297. 
Mlos.— -Bflnor  v.  Mlclile,  Walk.  U. 
N.  K.— Hayes  v.  Morrison,  88  N.  H. 
90. 

N.  T.— Waterloo  Vint  Nat.  Bank  v. 
Story,  200  N.  T.  846.  98  NB  940.  84 
LRAI^S  1B4  trev  131  App.  Dlv.  472. 
lis  NTS  421  (aff  S3  Misc.  429.  103 
NTS  283)]. 

a  c— w 

384. 


est  V.  Murph,  21  S.  C.  L. 


Vt. — Carpenter  v.  Snell,  37  Vt.  25B. 

M.  Thresher  v.  Stonlnyton  Sav. 
Bank.  68  Conn.  201,  36  A  38;  Henry  v. 
Hodge,  171  HI.  A.  10:  Hayes  v.  Mor- 
rison, 88  N.  H.  90;  Wood  v.  Toung, 
HI  N.  Y.  211,  217,  86  NE  193.  and 
cases  there  cited;  Matter  of  Browne, 
77  Misc.  B07.  137  NTS  978. 

"Ttao  general  principle  Is,  that 
where  the  cause  of  action  arises  upon 
a  precedent  debt  or  duty,  no  demand 
Is  necessary."  Hayes  t.  Morrison,  38 
N.  H.  90,  98. 

I.  Cal.— Cox  V.  Delmas,  99  Cal.  104, 
38  P  886. 

Mass.— 'Andrews  v.  Frye,  104  Mass. 
284:  ChaflM  V.  Jones.  19  Pick.  260. 

Uo.— Landifl  T.  Saxton,  195  Mo.  486, 
1«  SW  911,  24  AmSR  408. 

N.  Y. — ^Lake  Ontario,  eta,  R.  Co. 
V.  Mason,  16  N.  T.  4B1;  Stacy  Ora< 
tuun.  14  N.  Y.  49i 


Tex. — ^Mitchell  v.  McLemore,  9 
Tex.  Ifil.  . 

Eng. — Capp  T.  Lancaster,  Cro.  EIlx. 
648.  78  Reprint  794. 

2.  Olvey  v.  Jackson,  106  Ind.  286, 
4  NE  149;  Fay  t.  ^tEpatrlck,  130 
Iowa  279.  isi.  106  NW  398  [clt  Cyc]; 
Boustead  v.  Cuyler,  116  Pa.  661,  8  A 
848. 

[a]  Bat  when  a  wptdMl  dnnaad  la 
aeoassary,  the  commencement  of  an 
action  does  not  constitute  such  de- 
mand.   Pope  V.  Hays,  1  Mo.  4&0. 

8.  m— E^u^rell  v.  Hanchatt.  120 
111.  673,  11  NB  875. 

Ind. — BoonvlUe  Nat.  Bank  v.  Bla- 
key,  166  Ind.  427,  76  NE  629;  Deeter 
V.  Sellers,  102  Ind.  468,  1  NE  864. 

Iowa. — Rulter  v.  Plate.  77  Iowa  17, 
41  NW  474;  Jones  v.  Clark.  37  Iowa 
S86. 

Minn. — Glencoe  v.  McLeod  County, 
40  Minn.  44,  41  NW  239. 

Vt.— Babcock  v.  OraVivllle,  44  Vt. 
326. 

See  also  Fraud  [20  Cyc  901;  Money 
Received  [27  Cyc  873] :  Replevin  [34 
Cyc  14041;  Trover  and  Conversion  [38 
Cyc  2032] :  and  other  particular  titles. 

4.  Gordon  t.  Camp,  2  Fla.  422; 
Ferguson  v.  Dunn,  28  Ind.  58;  Puller 
V.  Tuska.  IS  NTS  680.  See  also  Money 
Received  [27  Cyc  873].  But  see  Babb 
V.  Babb,  89  Ind.  281. 

Watvar  of  fort  mad  aetloa  la  eoa- 
traot  see  Intra  11  168-169. 

5.  ChninaMTo  v.  Potts,  2  Mont. 
242 

el  state  v.  Bailey,  7.  Iowa  390; 
Chumasero  v.  Potts,  2  Mont.  242; 
Com.  V.  Allegheny  County,  37  Pa, 
287.  Bee  also  Mandamus  [26  Cyc 
8421. 

■^n  tbe  case  of  a  public  duty,  and 
strictly  of  a  public  nature,  and  not 
affecting  individual  Intereats,  and 
where  no  one  Is  especially  empowered 
to  demand  its  performance,  there  Is 
no  necessity  for  a  demand  and  re- 
fusal. Where  the  duty  is  required  to 
be  performed  by  the  law  and  is  of 
a  public  nature,  the  law  Is  a  suf- 
ficient demand,  and  an  omission  to 
perform  is  a  refusal."  Chumasero  v. 
Potts.  2  Mont.  242,  255. 

7.  Cal. — Cox  V.  Delmas,  99  Cal. 
104,   33  P  836. 

Fla. — ^Webster  V.  Brunswlck-Balke- 
Callender  Co.,  37  Fla.  433,  20  S 
636. 

Mass. — Heard  v.  Ijodge,  20  Pick. 
68.  82  AmD  197. 

Mich. — Oalvin  v.  Galyin  Brass,  etc.. 
Works,  81  Mich.  16,  45  NW  664. 

Minn. — Outhrle  v.  Olson,  44  Minn. 
404.  46  NW  853. 

N.  Y.— Clark  v.-  Crandall,  1  Barb. 
612  [air  7  Barb.  169]. 

N.  C— WUey  V.  Ixigan^  K  M.  C. 
858. 

Wash. — ^Hopkins  v.  Xntematlonal 
liumber  Co..  88  Wash.  181,  78  P  lllS: 
Chappell  V.  Woods.  9  Wash.  134,  87 
P  286. 

"The  legitimate  object  of  a  de- 


mand Is  to  enable  the  party  to  per- 
form his  contract  or  discharge  his 
liability,  agreeably  to  the  nature  of 
It,  without  a  suit  at  law."  Heard  v. 
Lodge,  20  Pick.  (Mass.)  53,  61.  32 
AmD  197.  "The  reason  of  the  rule 
requiring  a  demand  Is  that  It  would 
be  unjust  and  inequitable  to  subject 
a  defendant  to  litigation  without  first 
notifying  him  of  plaintllTe  claim  so 
that  he  might  have  an  opportunity  of 
compliance  with  It  without  the  an- 
noyance and  expense  of  a  suit."  Cox 
V.  Delmaa,  99  Cal.  104,  120,  33  P  836. 
"The  legitimate  object  of  a  demand 
Is  to  enable  a  party  to  discharge  his 
liability  agreeably  to  the  nature  of 
it,  without  a  suit  at  law."  Clark  v. 
Crandall,  3  Barb.  (N.  T.)  612,  614. 
"Error  is  not  unfrequently  fallen  Into 
upon  this  question  of  demand  before 
suit  by  not  keeping  In  mind  the  ob- 
ject of  a  demand,  and  the  underlying 

{irlnclple  upon  which  It  Is  required 
n  certain  cases."  Outhrle  v.  Olson, 
44  Minn.  404,  405,  46  NW  853. 

8.  Heard  v.  Lodge,  20  Pick.  (Mass.) 
63.  32  AmD  197;  Clark  v.  Crandall.  8 
Barb.  (N.  T.)  612  [alt  7  Barb.  1791- 
See  Infra  i  80. 
0.  Poss  V.  NorrlH,  70  Me.  117. 
la  Seem  v.  McLees,  24  111.  192; 
Berard  v.  Boagnl.  30  •  Xa.  Ann. 
1126. 

11.  Truax  V.  Parvls,  12  Del.  830. 
82  A  227;  OUlett  v.  Brewster,  6S  Vt. 
312,  20  A  106;  Bishop  v.  Brown,  61  VL 
330. 

'  "Althongh  such  demand  and  re- 
fusal are  raqulsUe,  yet  the  law  does 
not  require  any  form  of  words  for 
either."  Truax  v.  Parvls,  12  Del.  880. 
336,  82  A  227.  "We  do  not  think  the 
law  requires  the  use  of  any  particu- 
lar language,  or  any  formsLi  demand, 
before  a  vHt  can  be  Drought"  BUhop 
V.  Brown,  61  VL  880,  838. 

[a]  Dsnaad  bald  angletont  — 
Borkhalter  v.  Bullock,  20  Oa.  257: 
People's  Mut.  F.  Ins.  Co.  v.  Clark,  12 
Gray  (Mass.)  165;  Clough  v.  Unity, 
18  N,  H.  75;  SchUmbach  v.  McLean. 
88  App.  DIv.  167,  82  NTS  516.  13 
AnnCas  100  [aff  178  N.  Y.  600,  70  NB 
11081:  Klefer  v.  Carrier.  68  Wis.  404, 
10  NW  662;  Merrlam  v.  Lynch,  68 
Wis.  82,  10  NW  1:  AppUton  V.  Bar- 
rett, 29  Wis.  221. 

[b]  Xkemaad  held  lasnlllrisat— 
Frasee  v.  McChord,  Smith  (Ind.)_143: 
Osgood  V.  Jones,  23  Me.  312;  Whit- 
tler  V.  Whittier.  31  N.  H.  462;  Russell 
V.  Ormsbee,  10  Vt.  274. 

[c]  TTs*  of  improper  laagittg*. — A 
demand  must  be  made  in  a  proper 
manner,  and  should  not  be  accom- 
panied with  Insulting  or  abusive  lan- 
guage. Boyden  t.  Burke.  14  How. 
(U.  S.)  676,  14  L.  ed.  648. 

U.  Seem  t.  UeLees,  24  IlL  192; 
Berard  v.  Boagnl.  80  La.  Ann.  1126. 

is:  Bee  Colby  v.  Reed,  99  U.  8. 
660,  25  L.  ed.  484. 

14.  Colby  V.  Reed.  99  U.  S.  W, 
25  U  ed.  484.  ^ 


Digitized  by 


.y  Google 


980  [ICJ.] 


ACTIONS 


Under  some  eircumstftncefl  it  has  been  held  that  the 
deimmd  must  be  personal,"  go  aa  to  afford  defendant 
an  immediate  opportunity  to  comply  therewith;^ 
but  this  is  not  in  all  eases  essentiaL"  A  written  de- 
mand should  be  made  by  leaving  the  writing,  and  not 
merely  by  reading  it  ;^  bat  it  may  ordinazuy  be  sent 
by  mail,"  or  left  at  defendant 's  plaee  of  residenee."* 
The  faet  that  plaintiff  makes  an  ezcessiTe  demand 
does  not  ordinarily  justify  defendant  in  failing  to 
pay  or  perform  that  to  which  plaintiff  is  entitled.^ 

[$  77]  b.  By  and  upon  Whom  Hade.  A  demand 
may  be  made  upon  a  person  other  than  plaintiff,  who 
is  authorized  to  represent  him  for  .this  purpose;^ 
but  it  must  be  made  some  one  having  authority  to 
accept  or  receive  a  compliance  therewith  on  the  part 
of  defendant.^  Ordinarily  the  demand  should  be 
made  upon  defendant  himself;'*  bat  in  some  cases 
a  demand  apon  an  agent  of  defendant  is  suffieient," 
patticularly  where  by  reason  of  defendant's  absence 
the  demand  cannot  be  made  upon  him.^  Where  two 
persons  are  jointly  liable  a  demand  upon  one  is  suf- 
ficient and  will  sustain  ^  action  against  both." 

[$78]   c.  Tinw  of  Demand.  When  so  regulated 

15.  Haynes  v.   Brown,   S8   K.  H. 
Phelps  V.  Oilchriflt,  28  X.  H.  266. 

[a]  Xn  noh  omm  It  la  not  aufll- 
clent  to  leave  a  written  demand  at  de- 
fendant's residence.  Phelps  V.  OU- 
chrlat.  28  N.  H.  266. 

16.  Haynee  v.  Brown,  86  N.  H. 
MS:  Phelps      Otlchrlst.  28  N.  H.  266. 

17.  Hunter  T.  Spurlock,  S  La.  99, 
32  AmD  166  (holding  that  a  demand 
need  not  be  personal,  but  may  be 
made  by  leavlnjr  a  written  demand  at 
defendant's  residence).  _ 

18.  Seem  v.  HeLeea,  £4  HI.  192. 

19.  See  Lovejoy-  v.  Jones,  80  K. 
H.  1«4. 

50,  Hunter  v.  Spurlock,  S  La.  99. 
22  AmD  165;  Logan  v.  Houldltch.  1 
Bsp.  22.  See  also  White  T.  Demary, 
2  N.  H.  S46. 

51.  Colby  V.  Reed,  99  V.  S.  S60,  25 
L.  ed.  484;  Shirley  v.  Shattuck,  4 
Cuah.  (Mass.)  470;  Graesr  v.  Hull, 
41  Vt.  217.  See  also  Kimball  v.  Bel- 
lows, 13  N.  H.  58. 

Ta]  But  If  plaintiff  sUtea  that  he 
will  sot  aooept  anything  less  than 
what  he  has  demanded,  defendant  Is 
not  required  to  tender  that  to  which 
plaintiff  Is  entitled.  Oragff  v.  Hull, 
41  Vt.  217;  Russell  V.  Ormabee,  10 
Vt.  274. 

sa.  Bridgeport  Bank  v.  New  York, 
etc,  R.  "Co.,  30  Conn,  231;  Adams  v. 
Famsworth,  16  Gray  (Mass.)  423; 
Heard  v.  Lodge.  20  Pick.  (Mass.)  63. 
32  AmD  197;  Fhelps  aUohriat,  28 
N.  H.  266. 

Anthoxfi^  of  attozBW  to  make  de- 
mand see  Attorney  ana  Client  [4  Cyc 
«38]. 

[a}    A  demand  mad*  hj  one  having 

a  receipt  In  full  from  the  proper  au- 
thority in  discharge  of  the  liability 
is  as  much  a  personal  demand  as 
though  made  by  the  one  who  signed 
the  receipt.  Nash  v.  Union  Mut.  Ins. 
Co..  43  Me.  843,  69  AmD  66. 

rb]  ETldeaoa  of  anthoxlty. — (1) 
Where  a  demand  Is  made  by  some  one 
other  than  plaintiff,  defendant  hax 
the  right  at  the  time  of  the  demand 
to  require  reasonable  evidence  of  his 
authority  to  make  it  <Payne  v.  Smith, 
12  N.  H.  84),  (2)  but  such  authority 
need  not  be  produced  and  exhibited 
unless  called  for  (Bradstreet  v.  Clark, 
21  Pick.  (Mass.)  589;  Poer  v.  Brown. 
24  Tex.  34.  But  see  Phelps  v.  GU- 
Christ.  28  N.  H.  266):  (3)  and  If  not 
questioned  at  the  time,  defendant  can- 
not afterward  upon  the  trial  object 
that  such  authority  was  not  produced 
(Baxter  v.  McKInlay,  16  Cal.  76). 


Co]  BatMMrtloB^K  the  authority 
of  the  person  making  the  demand  is 
not  questioned,  the  subsequent  com- 
mencement of  an  action  by  the  per* 
son  on  whose  behalf  the  demand  was 
made  constitutes  a  ratification  of  the 


demand  and  cures  any  prior  lack  of 
authority.  Grafton  v.  Follansbee,  16 
N.  H.  450,  41  AmD  786;  Payne  v. 
Smith,  12  N.  H.  84. 

93.  Owens  V.  Ballard  Coun^  Ct, 
8  Bush  (Kyi  611. 

S4.  See  Thomnon  Healr.  4 
Mete.  (Ky.)  257;  Hragdon  v.  Poland, 
61  Me.  323. 

[a]  lllnBtratloBSif— fl)  In  a  statu- 
tory proceeding  by  notice  and  motion 
against  a  sheriff  a  demand  upon  the 
sheriff  himself  is  essential,  and  a  de- 
mand upon  one  of  his  auretlea  la  In- 
sufflclent.  Thompaon  T.  Healey,  4 
Mete.  (Ky.)  267.  (2)  Xn  an  action 
against  a  sheriff  to  recover  property 
of  plaintiff  taken  under  attachment 
against  a  third  person.  It  Is  sufficient 
to  make  the  demand  upon  the' sheriff 
having  the  custody  of  the  property, 
and  no  demand  upon  such  third  per- 
son is  necessary.  Wood  worth  v. 
Knowlton,  22  Cal.  164. 

95.  Deeter  v.  Sellers,  102  Ind.  468, 
1  NE  864;  Hunt  v.  Hotchkiss,  64  Me. 
241;  Morgan  v.  Gregg,  46  Barb.  (N. 
T.)  183. 

se.  Alexander  v.  Trask,  20  Ala. 
805;  Hunt  v.  Hotchkiss.  64  Me.  241. 

[a]  A  demand  npon  defendant's 
wife  at  his  place  of  residence  is  suffl- 
ctent  where  defendant  la  abisent  from 
the  state.  Mason  v.  Brigm  16  Mass. 
453. 

37.  Griswold  v.  Plumb,  13  Mass. 
298;  Scholey  v.  Halsey,  72  N.  T.  578; 
McFarland  v.  Crary.  8  Cow.  (N.  T.) 
253  [aff  6  Wend.  297]. 

[a]  As  against  partneta  with  re- 
gard to  a  partnership  liability  a  de- 
mand made  upon  one  of  them  Is  sutfl- 
dent.  Balrd  v.  Walker.  12  Barb.  (N. 
T.)  298.  1  CodeRepNS  329:  McFar- 
land V.  Crary,  8  Cow.  (N.  Y.)  253  [aff 
6  Wend.  2971. 

88.  Kelly  v.  Sandldge,  80  La.  Ann. 
1190. 

39.  See  Pay  v.  Shanks.  56  Ind. 
554  (holding,  however,  that  If  plain- 
tiff is  prevented  by  defendant  from 
making  the  demand  at  or  within  the 
time  specified,  defendant  cannot  take 
advantage  of  his  own  wrong). 

30k  Crosby  v.  Baker,  6  Allen 
(Mass.)  296;  Brackett  v.  Bullard.  12 
Mete.  (Mass.)  308:  Richardson  v. 
Learned,  10  Pick.  (Mass.)  261;  Cod- 
man  v.  Rogers,  10  Pick,  (Mass.)  112. 

31.  Richardson  v.  Learned,  10 
Pick.  (Mass.)  261:  Codman  v.  Ronra, 
10  Pick.  (Mass.)  112. 

Fa]  DenasA  helA  to  fea  rsaasnable. 
— Crosby  V.  Baker,  6  Allen  (Maaa.) 
296;  Richardson  t.  Learned,  10  Pick. 
(Mass.)  261. 

[b]  Qowrtion  of  Uir^"What  la 
reaaonable  time,  on  a  given  state  of 
facte,  where  there  la  no  poaltlve  law 
fixing  the  Uma,  la  a  question  of  law." 


a  demand  must  be  made  within  the  time  prescribed 
by  the  statute,"  'or  agreement;"  but  in  the  absence 
of  express  reqoirement,  the  rale  is  that  the  demand 
should  be  made  within  a  reasonable  timey**  aeecnrding 
to  the  oircumstanoes  of  the  particnlar  eaae.*^  The 
demand  must  be  made  bef(»e  the  action  ia  insti- 
tuted but  under  Uie  rules  elsewhere  stated  as  to 
when  an  Action  is  deemed  to  be  commenced,"  this 
may  be  done  after  the  process  ia  issued  and  before 
it  is  served." 

[$  79]  d.  Flaeo  of  Demand.  Then  seema  to  be 
no  general  rule  as  to  tiie  place  where  a  dranand  should 
be  made,""  other  than  what  is  involved  in  the  re- 
quirement that  the  demand  shall  be  reaaonable.* 
A  demand  for  the  payment  of  money  may  be  made  at 
any  place,"  but  in  other  eases  it  may  be  proper 
or  necessary  that  the  demand  ahould  be  made  at 
some  particular  place.*" 

[$  8<y]  4.  OiKmutaimi  Ohviating  Necaaaitsr  for 
Demand.  A  demand,  althon^  otherwise  essential, 
need  <iot  be  made  where  it  ai^Boiently  appears  that 
if  made  it  would  be  merely  nselesa  eeremony  and 
would  not  be  complied  with."  Urns  no  dnnand  ii 

Brackett  v.  Bnllard,  12  Meto.  (Mass.) 
308,  310. 

[cl  Pailoa  pt— efUied  by  atatttta 
of  Inttatlons. — "If  no  cause  for  de- 
lay can  be  shown.  It  would  seem 
reasonable  to  require  the,  demand  to 
be  made  within  the  time  limited  by 
the  Btatnte  for  bringing  the  action." 
Codman  v.  Rogers,  10  Pick.  (Masa) 
112,  119.  See  also  Landia  Sazton. 
106  Mo.  486,  16  8W  912,  24  AmSR 
408. 

SB.  KeUer  v.  Robhison.  IBS  XU. 
468,  28  NB  1072;  Undertrood  v. 
Tatham,  1  Ind.  276. 

33.  See  Infra  IB  401-414. 

34.  Beaver  v.  Lincoln,  21  Pick. 
(Mass.)  287;  Leach  v.  Noyes.  4S 
N,  H.  864;  Graves  V.  Tic^nor,  8 
N.  H,  537;  Robinson  V.  Burleigh,  S 
N.  H.  225;  Cross  v.  Barber,  16  R.  I. 
268,  15  A  69. 

[a]  Vbere  a  new  defendant  is 
brought  In  after  the  action  has  been 
commenced,  a  demand  made  upon  hhn 
before  he  Is  served  with  summons  Is 
made  before  the  action  Is  commenced 
as  to  such  defendant.  &lG<7arthy  v. 
Metzner,  70*111.  A.  480. 

36.  Hlgglns  V.  Emmons,  6  Conn. 
76,  18  AmD  41;  Scott  v.  Crane,  1  Conn. 


No  place  Is  prescribed  by  law  at 
which  such  demand  must  be  made.  It 
may  be  at  his  [defendant's]  place  of 
abode,  or  wherever  he  may  be."  Scott 
V.  Crane,  1  Conn.  255,  259. 

3B.  See  Higglns  v.  Eknmons,  5 
Conn.  76,  IS  AmD  41. 

■37.  Hamilton  v.  Calhoun,  2  Wattn 
(Pa.)  139. 

38.  Hunter  v.  Spurlock,  3  Xa.  99. 
22  AmD  166;  Hamilton  v.  Calhoun.  2 
Watts  (Pa.)  189.  See  also  Attach- 
mept  [4  Cyc  672]. 

[a]  At  defendant's  plaoa  of  reil- 
denoe. — Letcher  v.  Taylor,  Hard. 
(Ky.)  79;  Hunter  v.  Spurlodc,  3  la. 
99,  22  AmD  165:  HamUton  T.  Cal- 
houn, 2  Watts  (Pa.)  139. 

39.  Ala. — Hammett  v.  Brown,  80 
Ala.  498;  Stewart  v.  Praaler,  5  Ala. 
114. 

<DaL — Cox  V.  Delmav  99  Cal.  104, 
33  P  886;  Parrott  vTByers,  40  Cal. 
614. 

Ill._-Ward  v.  Montgomery.  67  III. 
A.  246. 

Ind. — Bums  v.  Fox,  113  Ind.  20S,  14 
NB  541:  Whltcomb  T.  stringer,  (A.) 
63  NE  688  [rah  den  (A.)  64  N& 
836]. 

Iowa. — Fay  v,  Fltspatrldc.  ISO  Iowa 
279,  281,  105  NW  398  Tolt  Cyc];  Rulter 
V.  Plate,  77  Iowa  17,  41  NW  474. 

Kan. — Altman  v.  Phillips  (>>unt7 
Bank,  86  Kan.  930,  122  P  874;  Bogla 
V.  Oordon.  39  Kan.  81,  17  P  SET. 

La. — Resenthral  v.  Baar,  18  La. 
Ann.  6?«. 
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neeessaiy  where  defendant  conld  not  e^nnply  there- 
iritb,***  paitieularly  vhere  by  his  own  aet  he  has 
disabled  himself  ixcm  complying;*^  or  where  he 
has  stated  in  advance  that  he  would  not  comply/' 
or  baa  repudiated  his  obligation;"  or  where  he  de- 
nies plaintt£f'8  right  or  his  own  liability,^  which 
may  sufficiently  appear,  so  as  to  obviate  the  neces- 
sity for  any  proof  of  a  demand,  &om  the  nature  of 
the  defense  interposed  or  the  position  takdi  by  de- 
fendant upon  the  trial.^  A  waiver  of  a  demand  of 
course  obviates  any  neeessily  therefor;**  and  if 
defendant  prevents  the  making  of  a  demand  he  can- 
not take  advantage  of  his  own  wrong/^ 

[$  81]  S.  Befnsal  or  Time  for  OomiUance. 
Where  a  demand  la  a  condition  precedent  it  is  un- 
derstood that  there  must  be  both  a  demand  and  a 
refusal.*  Such  refusal  need  not,  however,  be  made 


Uass. — ^Heard  v.  Lodge,  20  Pick.  53, 
92  AmD  197. 

Hich. — Galvln  v.  Oalvln  Brass,  etc.. 
Works.  81  Mich.  16,  45  NW  6S4. 

Hont — Cassldy  v.  Slemons,  41 
Ifont  426,  109  P  97<. 

N.  T.— Brooklyn  Heights  R.  Co.  t. 
Brooklyn  City  R.  Co.,  151  App.  Dlv. 
4«6,  135  NTS  990;  ClariE  v.  Crendall. 
I  Barb.  C12  [aft  7  Barb.  169];  La 
Place  T.  Aupofx,  1  Johns.  Cas.  406. 

8.  D.— ■Consolidated  Land,  etc.,  Co. 
T.  Hawley.  7  &  D.  229.  61  NW 
994.  > 

Tex. — Blount  v.  Ralston,  20  Tex. 
132. 

Wash. — ^Kimball  v.  Farmers',  etc 
Bank,  50  Wash.  010.  «18,  97  P  748 
[cit  Cycl;  Burrows  v.  McCalley,  17 
Wash.  269.  49  P  508. 

Wis. — Smith  V.  Schulenberg,  S4 
Wis.  41. 

"It  is  a  familiar  legal  principle, 
that  the  necessity  of  a  formal  demand 
ts  often  waived  or  obviated  by  the 
conduct  of  the  other  party,  or  where 
the  state  of  the  case  Is  such  as  a 
show  that  a  demand  would  have  been 
entirely  unavailing."  Heard  v,  Lodsre, 
20  Pick.  (Mass.)  68,  60,  82  AmD  197. 

[a]  But  a  mere  probability  that 
defendant  would  not  have  compiled 
with  a  demand.  If  one  had  been  made, 
does  nol^  dispense  with  the  necessity 
of  making  it,  Southwick  v.  Memphis 
First  Nat.  Bank,  84  N.  T.  420. 

40.  Ark. — Tarwater  v.  Davis,  7 
Ark.  153,  44  AmD  584. 

Ind. — Bowen  v.  Jackson,  8  Blackf, 
203. 

La. — Dwyer  Tulane  Educational 
Fund,  47  La.  Ann.  1SS2,  17  S  796; 
Allen  T.  Steers,  89  La.  Ann.  686.  2  S 
199. 

M.  Y. — La  Place  v.  Aupolx,  1  Johns. 
Cas.  406. 

Tex. — Blount  v.  Ralston,  20  Tex. 
132. 

41.  Foster  v.  Leeper,  29  Ga.  294; 
Pay  V.  Fitipatrlck.  130  Iowa  279,  281, 
105  NW  398  Icit  Cyc] :  Robinson  v. 
Clark,  20  La.  Ann.  384;  Clark  v.  Cran- 
dall.  3  Barb.  <N.  T.)  612  [afC  7  Barb 
1691. 

40.  Ferguson  v.  Hull,  186  Ind.  839, 
86  NE  254:  Abels  v.  Qlover,  IS  La. 
Ann.  247:  Taylor  v.  Hodges,  105  N. 
C.  344,  11  BE  1S6;  Chaffin  v.  Oumey, 
17  R.  1.  185,  20  A  932. 

43.  Haratiman  v.  Mitchell,  117  Ind. 
312,  20  NB  228;  Cutslnger  v.  Ballard, 
115  Ind.  93,  17  NE  206;  Burns  v.  Fox 
113  Ind.  206,  14  NE  641;  Ritchie  V. 
HuiLtlngton,  7  Kan.  249. 

[ft]  KoAa  of  psCfonBftBiMy— No  de- 
mand is  necessary  where  defendant, 
although  he  does  not  repudiate  the 
entire  obligation,  repudiates  the  mode 
of  performance  agreed  on.  Ritchie 
v.  Huntington,  7  Kan.  249. 

44.  Cal.— Cox  T.  Delmas,  99  Cal. 
104,  S3  P  836. 

Ind. — Harshman  v.  HltChell,  117 
lad.  812,  26  MB  228;  Toney  v.  Toney, 
73  Ind.  84. 

Kan. — ^Altman  v.  Phillips  County 
Bank.  86  Kan.  930,  122  P  874. 


Mass. — Heard  v. 
53,  32  AmD  197. 

Mich. — Breltenwlsoher  V.  Clough, 
111  Mich.  6,  69  NW  88.  66  AmSR  872. 

Minn. — Guthrie  V.  Olson,  44  Minn. 
404,  46  NW  853. 

N.  T. — Howard  T.  France,  43  N.  T. 
693. 

N.  C— McGuire  t.  Williams,  123  N. 
C.  349.  31  SB  627. 

Vt.— Spencer  v.  Btorra  88  Tt.  166; 
Tlllotson  V.  HeCrilUatil  Vt  477. 

Wash. — Chappell  v.  TWoods,  9  Wash. 
134,  37  P  286;  Seattle  Nat.  Bank  v. 
Meerwaldt,  8  Wash.  680,  86  P  763. 

"The  legitimate  object  of  a  demand 
Is  to  enable  the  party  to  perform  his 
contract  or  discharge  his  liability, 
agreeably  to  the  nature  of  It,  without 
a  suit  at  law,  and  whenever  one  party 
wholly  denies  the  right  of  the  other, 
a  demand  must  be  useless."  Heard  v. 
Lodge,  20  Pick.  (Mass.)  68,  61,  32 
AmD  197. 

46.  Cal.— Famrtt  Byers,  40  Cat. 
614. 

Kan. — Greenawalt  v.  Wilson,  62 
Kan.  109.  34  P  403;  Chapln  v.  Jenkins, 
60  Kan.  885,  31  P  1084. 

Me. — Lewis  v.  Smart,  67  Me.  206. 

Mass. — Ayer  v.  Ayer,  16  Pick.  327. 
Compare  Heard  v.  Lodge,  20  Pick.  53. 
61,  32  AmD  197  (where  If  is  said  that, 
at  law,  'If  the  defendant  does  not  by 
his  declarations  and  conduct  furnish 
any  evidence  from  which  the  Jury  can 
infer  a  waiver,  or  If  the  circumstances 
of  the  case  do  not  clearly  show  a  de- 
mand could  not  have  been  compiled 
with,  the  defendant  may  on  the  trial 
Insist  upon  proof  of  a  demand,  al- 
though he  also  denies  the  right  of  the 
plaintiff"). 

Minn. — Guthrie  v.  Olson,  44  Minn. 
40^,  46  NW  863. 

Nev. — Perkins  v.  Barnes,  3  Nev.  867. 

N.  C. — Hayes  Woolen  Co.  v.  Mc- 
Kinnon,  114  N.  C.  661.  19  SE  761; 
Wiley  V.  Logan,  95  N.  C.  858. 

Or. — Rosenau  v.  Syring,  25  Or.  886, 

35  P  844. 

S.  D. — Consolidated  Land,  eta,  Co. 
V.  Hawley,  7  S.  D.  229,  63  NW  904. 

46.  Ferguson  v.  Hull,  136  Ind.  380. 

36  NB  264:  Clark  v.  Crandall.  8  Barb. 
(N.  Y.)  618  [aflr  7  Barb.  169]. 

WalTH  ot  dmand  see  infra  S  82. 

[a]  A  refusal  wltbont  a  tMauaiA  la 
a  waiver  of  any  necessity  for  a  de- 
mand. Ferguson  v.  Hull,  186  Ind. 
339,  36  NE  254;  Abelfl  V.  Olover,  15 
La.  Ann.  247. 

47.  Pay  v.  Shanks.  66  Ind.  664. 
[a]    Ahseao*  of  dsfendant. — ^Where 

a  demand  is  to  be  made  at  a  certain 
time  and  place.  If  defendant  absents 
himself  from  such  place  at  the  time 
for  the  demand,  and  there  Is  no  one 
upon  whom  It  can  be  made,  no  de- 
mand Is  necessary.  Schnler  v.  Fay. 
12  Kan.  184. 

48.  Whlttler  V.  WhItUer,  SI  N.  H 
462. 

"A  demand  is  not  the  only  or  the 
essential  thing  to  be  proved.  The 
refusal  to  perform  ...  is  the 
foundation  of  the  action."  Wtatttler 
T.  Wbittier.  31  N.  H.  462,  466. 


in  express  and  nneqaivoeal  tenns^  bat  may  be  im- 
plied from  defendant's  conduct.^  If  ther»  is  no 
refusal  or  denial  of  plaintiff 's  right,  defendant  should 
be  allowed  a  reasonable  time  to  comply  with  the 
demand,*^  according  to  the  cireumstances  of  the  par- 
ticular case  but  if  he  refuses  to  comp^  the  action 
may  be  begun  at  once." 

[$  82]  6.  Wairer.  Defendant  may  waive  the 
necessity  for  a  demand,"*  or  any  objection  as  to  its 
form  or  sufficiency,""  or  to  the  authority  of  the  per- 
son making  it  and  such  waiver  may  be  either  ex- 
press".or  implied." 

83]  7.  Pleading  and  Proof.  Where  a  demand 
is  a  condition  precedent,  plaintiff  must  allege  and 
prove  the  making  of  such  demand,"  or  the  existence 
of  circumstances  obviating  the  necessity  for  a  de- 
mand;" but  where  no  demand  is  pecessary  it  need 
Lodge,  80  Pick. 


4».  Kyle  t.  Hoyle.  6  Mo.  626. 
"The  court  told  the  ]ury  If  they 
should  find  a  demand  made  by  the 
plaintiff,  and  no  refusal  of  a  definite 
character  made  by  the  defendant,  in 
such  case  they  must  find  for  the 
defendant  Let  this  be  established  for 
law,  and  a  defentlant,  who  has  a  mind 
sumcJently  composed  to  rastraln  his 
tongue  when  the  denumd  la  made,  or 
Is  artful  enough  to  equivocate,  will 
never  subject  himself  to  an  action, 
If  he  be  a  dishonest  man."  Kyle 
Hoyle,  6  Mo.  626,  645. 

[a]  Bvldeaoe  fcaU  snAolent  to 
show '  a  refusal  by  defendant  see 
Henry  v.  Harbison,  23  Ark.  26. 

BO.  Higglns  V.  Emmons,  6  Conn. 
76.  13  An9>  41. 

[a]  Bileaoe  on  the  part  of  de- 
fendant when  the  demand  Is  made, 
and  It  is  his  duty  to  make  reply.  Is 
a  Bufilclent  refusal.  Higglns  v.  Em- 
mons, 6  Conn.  76.  18  AmD  41;  Kyle 
v.  Hoyle.  6  Mo.  526. 

51.  Gragg  V.  Hull.  41  Vt  217;  Uas- 
sey  V.  Slaoen,  L.  R  4  Exch,  13; 
Brlghty  v.  Norton,  '3  B.  &  S.  Sp5,  118 
ECL  305.  122  Reprint  116;  Kinney  t. 
StubbB.  9  N.  B.  126. 

sa.    Gragg  V.  Hull,  41  Vt.  217. 
"63.    GragK  v.  Hull.  41  Vt.  217. 
64.    Hamilton  v.  Seeger,  75  111.  A. 
599;  Pollard  v.  Bowen,  57  Ind.  232; 
Clark  V.  Crandall.  3  Barb.   (N.  T.) 
612  taff  7  Barb.  169]. 

B6.  Bartlett  v.  Adams,  43  Ind.  447; 
Weymouth  v.  Gorham,  22  Me.  385. 

"The  general  rule  In  such  cases  Is, 
that,  if  when  a  demand  Is  made,  a 
speciflc  objection  is  made  as  a  reason 
for  not  complying  with  the  demand, 
all  others,  which  If  made  might  be 
readily  obviated,  are  waived."  Bart- 
lett V.  Adams,  43  Ind.  447,  448. 

[a]  Althontfh  m  demand  Is  not 
muSh  M  ttM  natnts  re^vlrM,  yet  if 
treated  by  defendant  as  a  legal  de- 
mand and  compliance  therewith 
refused  upon  other  grounds,  any  ob- 
jection to  the  form  of  demand  Is 
waived.  Weymouth  V.  Gorham,  22 
Me.  386. 

56.  Robertson  v.  Crane,  27  Miss. 

362,  61  AmD  520. 

57.  See  Hamilton  T.  Seeger.  76  111. 
A.  599. 

68.  Clark  v.  Crandall,  3  Barb.  (N. 
T.)  612  [afr  7  Barb  169). 

[a]  Xt  is  a  aaestlon  of  law  whether 
the  facts  and  circumstances  relied  on 
amount  to  a  waiver  of  a  demand.  Kel- 
ler V.  RobinaoD,  163  HI.  468,  38  NB 
1072. 

59.  Burke  Maguire.  154  Cal.  466, 
470,  98  P  21  Iclt  Cyc];  Minor  v. 
Mlchle,  Walk.  (Miss.)  24;  Southwick 
v.  Memphis  First  Nat  Bank.  84  N.  T. 
420;  West  v.  Murph,  21  S.  C.  L.  284. 

Pleading  demana  see  Pleading  [81 
Cyc  107]. 

'  eOi  Pomroy  T.  Gold,  2  Meta 
(Mass.)  500;  Baker  v.  Fuller,  21  Pick. 
(Mass.)  318;  Newcomb  v.  Braokett,  16 
Mass.  161. 

ObeuutaaoMi  obviattaw  Ity 
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not  be  proved,  although  expressly  all^d."  In  at 
least  one  jnrisdietion  it  is  provided  by  statute  that 


an  objection  &Bt  no  demand  was  made  is  not  avail- 
able  unless  specially  pleaded  by  defaidant."* 


V.  BEBSOKS  EKTITLEB  TO  SUB  AJXD  FEBSONS  LIABLE 


[$84]  A.  In  General  Every  action  must  have 
parties  competent  to  sue  and  be  sued,  and  for  and 
against  whom  a  judgment  may  be  rendered."  The 
very  existence  of  a  cause  of  action  implies  that  there 
is  some  one  entitled  to  sue  and  some  one  who  may 
lawfully  be  sued;**  and  consequently  an  action  can- 
not be  maintained  if  there  is  lacking  either  the 
former,"  or  the  latter."  The  questions  as  to  the 
rights  and  liabilities  of  particular  classes  of  persons 
to  sue  and  be  sued  "  the  requisite  of  legal  entity  in 
parties,"*  who  are  necessary  or  proper  parties  plain- 
tiff for  defendant  in  actions  generally,"  and  the  join- 
der of  plaintiffs  and  defendants™  are  treated  in  other 
titles  in  this  work. 

[$85]  B.  Persons  Entitled  to  Sne— 1.  In  G«n- 
er^"  The  question  as  to  who  may  maintain  an 
action  is  a  matter  of  law,"  and  not  subject  to  be 
controlled  by  the  private  conventions  of  parties." 
Rich  T.  Jones,  9  Gush.  (Mass.) 


Ordinarily  the  person  entitled  to  sue  is  the  person 
whose  right  has  been  violated;^*  the  person  in  whom 
is  the  right  of  action and  a  party  cannot  maintain 
an  action  where  be  has  no  right  or  interest  in  the 
matter  in  controversy,"  either  personal  or  fiduciary." 
A  private  individual  cannot  maintain  an  action  to 
enforce  a  right  or  redress  a  wrong  of  a  public  na- 
ture," unless  he  has  sustained  some  injury  which  is 
special  and  peculiar  to  himself.^** 

[$86]  2.  Action  in  Name  or  for  TTse  of  Another^ 
— a.  Action  in  Name  of  Another.^  While  under  the 
technical  rules  in  regard  to  parties,  as  where  the 
legal  title  is  in  one  person  and  the  beneficial  title 
in  another,"  it  may  be  necessary  for  one  person  to 
use  the  name  of  another  in  order  to  assert  his  rights,^ 
tbe  general  rule  is  that  one  person  has  no  right  to 
bring  an  action  in  the  name  of  another  without  the 
latter 's  authority,^  and  an  action  so  brought  may 


61. 

32V. 

63.  Harrison  v.  Lakenan,  189  Mo. 
681.  88  SW  63. 

[a]  In  lUssoiul  It  is  sxpressir 
provided  by  Rev.  St.  (1899)  g  1675, 
that  an  .objection  that  no  demand,  for 
the  subject-matter  of  the  suit  was 
made  prior  to  the  action  Is  not  avail- 
able unless  it  Is  expressly  set  up  by 
way  of  defense  in  the  answer  or 
rep]  icatlon,  and  aocompanied  by  a 
tender.  Harrison  v.  Lakenao,  189  Mo. 
581,  88  SW  &8. 

63.  Ex  p.  Collins,  49  Ala.  <S.  See 
also  In  re  Huret  Home  Ins.  Co.,  64 
SW  E12.  23  .KyL  940. 

"Every  suit,  or  action  at  law,  must 
have  legal  parties,  platntlfl  and  de- 
fendant— parties  competent  to  sue  and 
be  s\ied — parties  for  and  against 
whom  a  legal  Judgment  may  be  ren- 
dered. They  must  be  either  natural 
or  artificial  pemons,  individuals  or 
corporations;  otherwise,  the  proceed- 
ing is  a  nullity,  and  may  be  stricken 
from  the  docket  by  the  court,  on  Its 
own  motion,  or  on  the  Buggestloti  of 
a  third  person  as  tha  friend  of  the 
court."  tix  p.  Collins,  49  Ala.  69.  TO. 

64.  Frultt  V.  Anderson,  12  111.  A. 
421;  Patterson  v.  Patterson,  S9  N.  T. 
6T4,  17  AmR  384;  8  A&EBnc.  (1st  ed) 


46  [quot  Rltter  v.  Hoy,  1  Ala.  A.  643, 
645,  65  S  1034];  Bbuvler  U  D.  [quot 
Douglas  T.  Beasley,  40  Ala.  142,  148; 


Parker  v.  Enslow,  102  111.  272.  278, 
40  AmR  588;  Elliott  v.  Knight,  64  111. 
A.  87,  89]. 

"  "Cause  of  action'  Implies  a  right 
to  bring  an  action,  and  some  one  who 
has  a  right  to  sue  and  some  one  who 
may  be  lawfully  sued."  Patterson  v. 
Patterson,  59  N.  T.  574,  578,  17  AmR 
384. 

66.  Fruitt  V.  Anderson,  12  HI.  A. 
421;  Brooks  v.  Boston,  etc.,  R.  Co^  211 
Mass.  277,  97  NE  760;  Bucklln  v.  Ford, 
5  Barb.  <N.  T.)  89S,  895;  Murray  v. 
East  India  Co.,  5  B.  &  Aid.  204,  7 
ECL  118.  106  Reprint  1167.  See  also 
cases  supra  notes  63,  64. 

"An  action  at  law  Implies,  by  Its 
very  terms,  the  existence  of  a  person 
■who  has  the  right  to  bring  the  ac- 
tion." Brooks  V.  Boston,  etc.,  R.  Co., 
211  Mass.  277,  278,  97  NE  760. 

[a]  A  oorpse  Is  not  a  person;  and 
an  action,  does  not  lie  in  tn«  name  of 
a  decedent  before  the  appointment  of 
an  administrator  for  an  uijury  to  the 
decedent  in  his  lifetime.  Brooks  v. 
Boston,  etc.,  R  Co.,  811  Haas.  277, 
97  NB  760. 

66.  Ex  p.  Collins,  49  Ala.  69; 
Fruitt  V.  Anderson,  12  111.  A.  421; 
Mala  T.  Eastern  State  Hospital,  97 
Va.  607.  34  SB  617,  47  LRA  677:  Doug- 
las T.  Forrest.  4  Blng.  686,  IS  ECL 
993,  ISO  Reprint  98S.  See  also  cases 
supra  notes  6S,  64. 


"Cause  of  action  is  the  right  to 
prosecute  an  action  with  effect;  no 
one  has  a  complete  cause  of  action 
until  there  Is  somebody  that  he  can 
sue."  Douglas  v.  Forrest,  4  Blng. 
686.  704,  18  ECL  693,  130  Reprint  933. 

67.  See  cross  references  given  at 
the  beginning  of  this  title  and  of  the 
title  Parties. 

[a]  OltlsMt  of  anothar  stats.— A 
dtlxen  of  one  state  has  the  same 
right  to  sue  In  the  courts  of  another 
state  as  a  cHlzen  of  the  latter  state. 
Place  V.  Lyon,  Ktrby  (Conn.)  404. 

[b]  TozalffB  government. — (1)  An 
action  may  be  maintained  In  our 
courts  by  a  recognized  foreign  sover- 
eign or  government.  King  of  Prussia 
V.  Kuepper,  22  Mo.  550,  66  AmD  639; 
Mexico  V.  Arrangols,  11  HowPr  (N. 
Y.)  1.  (2)  The  same  rule  applies  in 
England.  U.  S.  v.  Wagnen  L.  R.  2 
Ch.  682:  Bullet  T.  King  of  Spain,  1 
Dow  A  CI.  169,  6  Reprint  488;  Colum- 
bian Qovt.  V.  Rothschild,  1  Sim.  94. 
2  EngCh  94.  67  Reprint  614.  <3)  The 
action  may  be  brought  by  such  gov- 
ernment under  Its  federative  title 
(Mexico  T.  ArranfTois,  11  HowFr  (N. 
T.)  1:  U.  S.  V.  Warner,  L.  R.  2  Ch. 
582);  (4)  or  a  duly  authorized  officer 
or  representative  of  such  government 
may  maintain  the  action  In  his  own 
name  (Peel  v.  Elliott,  16  HowPr  (N. 
T.)  481  [aff  28  Barb.  200,  7  AbbPr  433, 
16  HowPr  486]).  (5)  As  to  actions 
In  our  courts  against  a  foreign  kov* 
ernment,  the  same  immunity  which 
oup  own  government  eniovs  (eee 
United  States  [39  Cyc  775])  will 
through  comity  be  extended  to  a  for- 
eign government  with  which  this 
country  Is  at  peace  (Long  V.  The 
Tamplco.  16  Fed.  491). 

[c]  CDBpiisoaed  debtor. — ^An  im- 
prisoned debtor,  especially  when  Im- 
prisoned by  virtue  of  proceedln  es 
airainat  him  In  a  civil  action,  Is  equally 
subject  to  be  sued  as  If  he  were  at 
large.  Morris  v.  Walsh,  14  AbbPr  (N. 
T.)  387. 

68.  See  Parties  TSO  Cyc  21.  981. 

69.  See  Parties  [30  Cyc  21.  981. 

70.  See  Parties  [30  Cyc  105.  1201. 

71.  See  also  Parties  [30  Cyc  21]. 

72.  Mackay  v.  Randolph  Macon 
Coal  Co..  178  Fed.  881,  102  CCA  115. 

7a.  Mackay  t.  Randolph  Macon 
Coal  Co..  178  Fed.  881.  102  CCA  116. 

fa]  '*mtS»B  to  ft  oonteaet  cannot 
confer  ui>on  a  third  party  the  naked 
right  to  sue  thereon."  Mackay  v. 
Randolph  Macon  Coal  C^.,  178  Fed. 
881,  884.  102  CCA  115.  See  also  Hy- 
bart  V.  Parker,  4  C.  B.  N.  S.  209,  98 
ECL  209,  140  Reprint  1063. 

74.  Magwire  v.  Hall,  27  Mo.  146; 
Gray  v.  Pearson,  L.  R  6  C.  P.  568. 

"Though  there  are  certain  exce|>- 
tlons  to  the  general  rule,  for  instance, 
In  the  case  of  agents,  auctioneers^  or 


factors,. these  exceptions  are  In  truth 
more  apparent  than  real."  Gray  v. 
Pearson.  L.  R.  5  C.  P.  568,  674. 

[a]  A  brsaoh  of  duty  (l)  owed  to 
other  parties  is  not  actionable  by  a 
party  Injured  If  there  was  no  breach 
of  any  duty  owing  to  him  (Lelghton 
v.  Wheeler,  106  Me.  450,  76  A  916); 
(2)  or  In  other  word&  a  wrong  to  one 
person  gives  no  right  of  action  to 
another  whom  it  incidentally  injures, 
■unless  It  Is  a  wrong  to  him  also  <S. 
C.  Hall  Lumber  Co.  v.  Qustln,  64 
Mich.  624,  20  NW  616). 
__75.  Haynes  v.  Esell,  25  Hiss.  242; 
Thompson  v.  Kearney,  14  Daly  342. 
12  MYSt  682;  SUte  v.  Goodman,  72 
N.  C.  508;  Galpin  v.  Lamb,  29  Oh.  St. 
629. 

la]  Ma.  ftotlom  oaaaot  hm  aula- 
tauisd  where  it  appears  from  th«  dec- 
laration that  tha  rl^t  of  action  is 
not  In  the  mrtv  aulng.  but  in  another. 
Haynea  v.lE^ell,  26  Mlas.  242. 

78.  Shoemaker  v.  Grant  County. 
86  tod.  175;  Baxter  v.  Baxter,  43  N. 
J.  Bq.  82,  10  A  814  [aff  44  N.  J. 
Eq.  298,  18  A  80]:  Ibanez  v.  Hong- 
kong, etc.,  Bank.  22  Philippine  572. 
See  also  Gusman  v.  Marrero.  180  U. 
S.  81.  21  set  293.  45  L.  ed.  436;  and 
generally  Parties  [30  Cfyo  80]. 

77.  Baxter  v.  Baxter,  43  N.  J.  Eq. 
82,  10  A  814  [afC  44  N.  J.  Eq.  298, 
18  A  80], 

"The  rule,  I  think,  must  be  re- 
garded as  fundamental,  that  no  per- 
son can  maintain  an  action  respect- 
ing a  subject'  matter.  In  respect  to 
which  he  has  no  Interest,  right  or 
duty,  either  personal  or  fiduciary." 
Baxter  v.  Baxter,  43  N.  J.  Eq.  82.  86, 
10  A  814  [aff  44  N.  J.  Eq.  298.  IS  A 
801.  . 

78.  Peo.  V.  Condon.  102  111.  A.  449; 
Acosta  v.  Flor,  5  Philippine  18;  Pas- 
tor V.  New  York,  etc..  Steamship  Co., 
3  Porto  Rico  Fed.  96. 

79.  Brown  v.  Florida  Chautauqua 
Assoc.,  69  Fla.  447.  62  S  802. 

Vvlsaao*  see  Nulsancos  [29  Cyc 
1208). 

Obstmctlom  of  UgliwaT  see  High- 
ways [37  Cyc  2627  253]. 

?[a]  Bemoral  of  publlo  ofiesr. — A 
nvate  person  cannot  bring  an  sc- 
ion for  the  removal  of  a  public  offi- 
cer unless  he  alleges  that  he  Is 
entitled  to  the  same  office.  Acosta  v. 
Flor,  6  Philippine  18. 

80.  Sea  also  Parties  [30  Cyo  86]. 

81.  See  PartlesfSe  Cyc  861. 

88.  Shanks  v.  White,  86  Oa  432; 
Hargraves  v.  Lewis,  6  Ga.  207. 

[a]  If  It  la  necessary  for  the  as 
sertion  of  a  right  of  one  person  that 
he  use  the  name  of  another,  he  has  a 
right  to  do  so,  provided  the  other  is 
sufficient  to  Indemnify  costs.  Har- 
graves v.  Ijewis,  6  Ga.  207. 

88.   Shanka  Ji^  White,  U  Oa.  4U; 
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be  dismissed  upon  defendant's  objection,"*  if  it  ap- 
pears that  tbe  plaintiff  on  the  record,  whose  name 
is  so  usedj  is  the  real  and  not  merely  .a  Dominal 
ptainti£E.^  Even  where  a  person  has  consented  to 
tbe  Ase  of  his  name  .by  another,  if  he  has  an  actual 
interest  in  the  action  he  may  withdraw  his  consent 
and  have  the  action  dismissed  upon  the  payment  of 

€0St8." 

[$87]   b.  Action  for  XTse  of  Another.  Ifaplain- 

tifT  himself  has  no  legal  cause  of  action  he  cannot 
maintain  an  action  for  the  benefit  of  another;*'  but 
a  party  in  whom  is  the  legal  right  of  action  may,  as 
respects  the  defendant,**  bring  his  action  for  the  use 
of  whatever  person  he  may  choose,"  and  it  is  not 
necessary  that  the  interest  of  the  latter  should  ap- 
pear,*°  or  that  he  should  in  fact  have  any  interest  or 
connection  otherwise  with  the  subject  matter  of 
the  action.** 

[$88]   c  Ratification  of  Unauthorized  Action. 

An  action  commenced  by 'one  person  without  the  au- 
thority of  the  real  plaintiff  may  be  ratified  and 


Cage  v.  Poster,  B  Terff.  (Tenn.)  t91, 
26  AmD  265. 

84.  Cage  V.  Foster,  B  Yerg.  (Tenn.) 
361,  26  AmD  £65. 

[a]  A  long-  <MmT,  for  which  no 
Eufnclent  excuse  Is  given,  may,  how- 
ever, preclude  defendant  from  object- 
ing to  the  unauthorized  use  of  the 
name  of  the  nominalplalntlfT.  Wilson 
V.  Turk,  10  Yerg.  (Tenn.)  247. 

85.  Manchester  Bank  v.  Fellows, 
28  N.  H.  302  (where  tt  Is  said  that 
tf  the  plaintiff  or  record  was  merely  a 
nominal  plaintiff  the  action  would  be 
allowed  to  proceed). 

86.  Coffin  V.  Adams,  131  Mass.  133. 

87.  State  V.  Quitman  Bank,  117 
Ga.  S49,  45  8E  836;  Norwich  Union 
F.  Ins.  Co.  V.  Wellhouae,  113  Ga.  970, 
39  SE  897;  Terrell  v.  Stevenson,  97 
Ga.  570,  26  SE  352. 

"It  Is  only  where  there  Is  a  legal 
cause  of  action  In  a  plaintiff  that  he 
can  maintain  a  suit.  In  his  own  name, 
for  the  benefit  of  another  as  usee." 
State  V.  Quitman  Bank,  117  Ga.  849, 
S50.  46  SE  236. 

[a]  If  li«  luM  ao  rlfbt  of  action 
he  cannot  recover  either  for  himself 
or  for  the  benefit  of  any  one  else. 
Norwich  Union  F.  Ins.  Co.  Well- 
house,  118  Ga.  970,  89  SE  897;  Terrell 
V.  Stevenson,  97  Ga.  670,  25  SE  852. 

8B.  Atkins  V.  Moore.  82  111.  240; 
Brownell  Impr.  Co.  v.  Critchfleld,  96 
ni.  A.  84  !a<f  197  111.  61,  64  NE  882], 

8>.  Atkins  V.  Moore,  82  111.  240: 
Brownell  Impr.  Co.  v.  Critchfleld,  96 
in.  A,  Si  faff  197  HI.  61.  64  NB  382]; 
Scott  V.  Granger,  8  Iowa  447.  See 
also  Terrell  v.  Stevenson,  97  Ga.  570, 
!5  SE  862. 

M.  Scott  V.  Granger,  3  Iowa  447; 
Montgomery  v.  Cook,  «  Watts  (Pa.) 
238:  American  Mfg.  Co.  v.  S.  Morgan 
Smith  Co..  25  Pa.  Super.  176.      _  ^ 

[a]  la  u  action  oa  oontnuit 
brought  by  the  promisee  against  the 
promisor,  for  the  benefit  of  a  third 
person,  it  Is  not  necessary  to  show 
any  assignment  of  the  contract  to 
fiuch  person.  Scott  v.  Granger,  3  Iowa 
447;  Parwell  v.  I>ewey,  12  Mich.  436. 

91.  Atkins  V.  Moore,  82  111.  240: 
Brownell  Impr.  Co.  v.  Critchfleld,  96 
in.  A  84  [aff  197  111.  61,  64  NE  332]. 

93.  Caruth-Bymes  Hardware  Co, 
V.  Deere,  63  Ark.  140,  13  SW  517,  7 
LRA  405:  Bowe  v.  Gress  Lumber  Co., 
S6  Ga  17,  12  SB  177;  Craig  v.  Two- 
mey,  14  Gray  (Mass.)  486. 

93.  See  Bowe  v.  Gress  Liumber  Co., 
86  Ga  17,  12  SE  177. 

M.  Bowe  V.  Gress  Lumber  Co.,  86 
Ga.  17,  12  SB  177. 

fS.  Craig  V.  Twomey,  14  Gray 
(Mass.)  486. 

[a]  A  motloa  to  BtrUn  out  tli* 
aasM  of  a  yialBtUt  in  an  action  of 
ejectment  on  the  ground  that  the  ac- 
tion was  commenced  without  his 
authority  may  be  denied  where  such 
authority  has  been  given  after  notice 


of  the  motion.  McDermott  v.  Davi- 
son, 1  HowPr  (N.  T.)  194. 

»6.    State  v.  Luce,  62  Fed.  417. 

97.  See  also  Parties  FSO  Cyc  981. 

98.  Knorr  v.  Bates.  14  Misc.  (N. 
T.)  601,  603.  36  NTS  1060  (where  the 
court  said:"Who  shall  be  defendant 
In  an  action  the  law  prescribes.  And 
it  is  not  competent  to  parties,  by 

firivate  convention,  to  snpersede  the 
egal  provision"). 

[a]  PsrUM  to  a  eoatraet  may  not 
without  statutory  authority  designate 
a  person  to  be  sued  for  its  breach, 
who  is  in  no  wur  liable  for  such 
breach.  Knorr  v.  Bates.  14  Hlso.  601, 
35  NTS  1060. 

99.  Coppage  V.  Brown,  18  Miss. 
606;  King  v.  Lehigh  Valley  B.  Co.,  15 
Misc.  260.  86  NTS  786. 

1.  Ala. — Swope  v.  Swope,  178  Ala 
157,  55  S  418. 

Cal. — Buckeye  Refining  Co.  v.  Kel- 
ly, 168  CbL  8.  124  P  636,  AnnCasl918B 
840. 

Conn. — ^Moore  v.  Denslow,  14  Conn. 
236. 

111.— Oliver  V.  Oliver,  178  III.  627, 
63  NB  808;  McElbanon  v.  McBIbanon, 
63  111.  457;  Fruitt  v.  Anderson,  12  III. 

A.  421. 

Ky.— Allen  v.  Gray,  1  T.  R  Mon.  98. 

Md.— State  v.  Relgart,  1  Gill  1.  89 
AmD  628;  Oraharoe  V.  Harris,  6  GUI 
&  J.  489;  Brown  v.  Stewart,  4  Md. 
Ch.  868. 

Mo. — Throckmorton  v.  Pence,  121 
Mo.  60,  26  SW  848;  Wilson  V.  Bene- 
dict. 96  Uo.  808,  8  SW  888. 

If.  H.— Blaisdell  v.  Ladd^  14  N.  R. 

129. 

N.  T.— Pultney  M.  B.  Church  v. 
Stewart,  27  Barb.  668;  Barton  v.  Rey- 
nolds, 81  Misc.  16,  142  NTS  896. 

N.  C— Smith  V.  Bryson,  62  N.  C. 
267,  93  AmD  610;  Newsom  V.  New- 
som,  26  N.  C.  881:  Pearson  T.  Nesbtt, 
12  N.  C.  816.  17  AmD  6«». 

R.  I. — Barner  v.  Barber,  82  R.  I. 
266,  79  A  482. 

S.  C. — Livingston  v.  Livingston,  9 
S.  C.  U  428,  12  AmD  684. 

W.  Va. — Swearlngen  v.  Steers.  49 
W.  Va  812,  38  SE  610;  Sweetland  v. 
Porter.  43  W.  Va.   189,  27  SE  352. 

Bng. — Moffat  v.  Van  Milllngen,  2 

B.  ft  P.  124  note  c.  126  Reprint  1198; 
Malnwarlng  v.  Newman,  2  B.  &  P. 
120.  126  Reprint  1190. 

See  also  Parties  [30  Cyc  122]. 

"It  is  Incongruous  tbat  the  same 
person  should  direct  and  conduct 
both  the  prosecution  and  the  defense 
of  the  same  suit  in  a  court  of  either 
law  or  equity,  no  matter  in  what 
capacity  he  may  appear."  Swope  v. 
Swope.  173  Ala.  167.  164,  55  S  418. 
<  [a]  Zdentltr  of  name^d-)  Iden- 
tity of  name  has  been  held  to  create 
a  presumption  of  identity  of  person 
in  the  absence  of  evidence  to  the 
contrary.  Sweetland  v.  Porter,  43  W. 
Va.  189,  87  SB  862.  But  see  Wlla<ni 


adopted  by  the  latter,**  while  the  action  is  pending,** 
and  such  ratification  will  relate  back  to  the  com- 
mencement of  the  action.**  This  may  be  done  after 
a  motion  to  diamiss  has  been  made,'*  bnt  not  after 
an  actual  dismissal.*" 

[$  89]  0.  Persone  Liable.'"  The  person  liable 
to  be  sued  is  a  question  of  law  and  not  of  private 
convention;*"  and  is  obviously  the  person  against 
whom  the  cause  of  action  exists.*" 

[$  90]  D.  Same  Fersoiu  as  Plaintiir  and  De- 
fendant. The  rule  is  well  settled  at  law  tbat  a 
person  cannot  sue  himself,  or,  in  other  words,  be 
both  plaintiff  and  defendant  in'  the  same  action,^ 
whether  the  action  is  in  contract  or  in  tort.'  The 
rule  applies  in  all  cases  where  the  character  of  plain- 
tiff and  defendant  unite  in  the  same  person,*  al- 
though such  person  is  not  the  sole  plaintiff  or  de- 
fendant,^ or  sues  and  defends  in  different  capacities." 
There  is  an  identity  of  persons  within  the  applica- 
tion of  this  rule  between  a  partner  and  the  partner- 
ship," or  a  person  and  a  board  of  trustees  or  othw 

V.  Benedict.  90  Mo.  208,  2  SW  288. 
(2)  After  Judgment,  however,  the  pre- 
sumption is  In  favor  of  the  Judgment 
and  it  will  be  presumed  tbat  plaintiff 
and  defendant,  although  of  the  same 
name,  are  different  persona  Buckeye 
Reflning  Co.  v.  Kelly,  163  Cal.  8,  124 
P  S36,  AnnC:asl913B  840. 

9.  Pultney  M.  E.  Church  v.  Stew- 
art, 27  Barb.  (N.  Y.)  553. 

8.  Livingston  v.  Livingston,  9 
S.  C.  L.  428.  12  AmD  684. 

4.  111.— Oliver  V.  Oliver,  178  111. 
E27,  63  NE  303. 

Ky.— Allen  v.  Gray,  1  T.  B.  Mon.  98 
N.  H.— Blaisdell  v.  Ladd,  14  N.  H.  129. 
N.  Y.— Pultney  M.  B.  Church  v. 
Stewart,  27  Barb.  663. 

N.  C — Newsom  v.  Newsom,  26  N. 
C.  881. 

[a]  A  pxotsMdlng  by  sdre  fadM 
by  an  heir  to  revive  a  Judgment 
against  the  ancestor  cannot  be  main- 
tained where  such  heir  Is  a  party 
defendant  with  the  other  heirs.  Oli- 
ver v.  Oliver,  178  III.  627,  68  NE  303. 

6.  Ala — Swope  v.  Swope,  178  Ala 
167,  56  S  418. 

C!al.— Buckeye  Reflning  Co.  v.  Kel- 
ly. 163  Cal.  8.  124  P  536,  AnnCaa 
1913E  840. 

111. — McElhanon  v.  McEHhanon,  63 
111.  457;  Fruitt  r.  Anderson,  12  HI. 
A.  421. 

Mo. — Clark  v.  Crosswhite,  28  Mo. 
A.  34. 

N.  C— Pearson  v.  Nesbitt,  12  N.  C. 
315,  ir  AmD  669. 

R.  I. — Barber  t.  Barber,  32  R.  I. 
266,  78  A  482. 
See  also  Executors  and  Administra- 


tors 118  Cyc  9671. 

[a]  ninotratlMUk— (1)  An  admin- 
istrator cannot  aa  next  friend  of  his 
Infant  ward  prosecute  a  suit  chiefly 
against  himself  both  as  administra- 
tor and  as  guardian,  for  the  sale  oC 
lands  of  the  estate.  Swope  v.  Swope, 
178  Ala  167,  66  S  418.  (2)  A  town 
treasurer  cannot  Individually  main- 
tain an  action  against  himself  offi- 
cially on  a  claim  against  the  town. 
Barber  v.  Barber,  32  R.  I.  266,  79  A 
482.  (3)  In  an  action  by  the  heirs 
of  W  against  the  administrator  of  J 
to  recover  a  claim  due  from  the  es- 
tate of  J  to  the  estate  of  W  defend- 
ant, who  is  also  one  of  the  heirs  of 
W,  cannot  be  joined  as  plaintiff. 
Clark  v.  Crosswhite.-  28  Mo.  A.  34. 
(4)  A  note  made  by  one  executor  of 
an  estate,  and  also  by  a  third  person 
as  his  surety,  payable  to  the  execu- 
tors of  the  same  estate  cannot  be 
enforced  against  the  surety  by  a  suit 
at  law  where  the  principal  debtor  In 
his  character  of  Joint  executor  is  one 
of  the  plaintiffs,  (handler  v.  Shehan,' 
7  Ala  .  251. 

e.   Moore  v.  Denslow,  14  Conn.  236; 
Hanley  v.  Elm  Grove  Mut.  Tel.  Co., 
160  Iowa  198.  129  NW  807.    "  ~ 
npnhlp  [SO  Cyo  4617 
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board  of  wMeb  he  is  a  member;^  but  it  does  not  exist 
between  a  corporation  and  one  of  its  stockholders.' 
The  rule  does  not  apply  where  according  to  the  actual 
interests  involved  the  ease  does  not  amount  to  an 
action  by  one  party  against  himself,"  or  where  in 
order  to  maintain  the  action  it  is  not  necessary  for 
the  same  person  to  appear  on  the  record  as  both 


plaintiff  and  defendant.^"  The  rule  is  a  technical 
one,"  and  in  cases  where  it  precludes  the  mainte- 
nance of  an  action  at  law  relief  may  ordinarily  be 
had  in  equity  and  if  resort  cannot  be  had  to  equity 
and  a  party  bavii^  a  meritorious  case  would  (Other- 
wise be  without  remedy  the  role  will  not  be  enforced 
even  at  law." 


VI.  REMEDIES 


91]  A.  In  General.**  As  previously  shown, 
the  term  "remedy"  is  applied  in  a  broad  sense  to 
all  lawful  modes  of  redressing  violations  of  legal 
rights,  whether  through  the  agency  of  the  courts  or 
by  act  of  the  parties;  but  as  ordinarily  used  it  has 
reference  to  judicial  remedies,  the  usual  instruments 
of  which  are  a  variety  of  actions  or  suits/" 


[5  92]  B.  What  Law  OoTema."  While  the  sub- 
stantive rights  of  the  parties  are  governed  by  the 
lex  loci,*'  it  is  well  settled  that  the  lex  fori,  or  the 
law  of  the  forum,  governs  as  to  the  form  of  remedy 
and  all  matters  of  procedure  relating  thereto."  The 
rule  applies  not  only  in  determining  the  appropriate 
form  of  common-law  action,"  but  also  with  regard  to 


7.  Pultney  M.  E.  Church  v.  Stew- 
art, 27  Barb.  (N.  T.)  553. 

8.  Samuel  v.  Holladay,  21  P.  Cas. 
No.  12,288,  Woolw.  400;  Peirce  v.  Par- 
tridKe,  3  Mete.  (Mass.)  44;  Pearson  v. 
Neebltt,  12  N.  C.  316,  17  AmD  669: 
See  Corporations. 

"The  cases  of  incorporated  com- 
panies are  wholly  dissimilar  to  those 
of  ordinary  copartnerships,  or  Joint 
stock  associations,  as  to  the  rights 
of  Individual  members  of  the  com- 
pany to  institute  suits  against  the 
company.  In  the  former,  the  indi- 
vidual members  are  entirely  distinct 
from  the  artificial  body  endowed  with 
corporate  powers."  Pelrce  v.  Par- 
tridge, 3  Mete.  (Mass.)  44,  48. 

[al  BanWny  avsodatlotui^ABso- 
ciatlons  formea  under  the  New  York 
Bank  Law  of  1838  are  to  be  regarded 
as  corporate  bodies,  and  It  is  no  ob- 
jection to  a  suit  by  a  banking  asso- 
ciation that  defendant  is  a  member. 
Wllloughbr  T.  Comstodi,  S  Hill  (N. 
Y  )  889. 

t.  See  The  Majestic  TS  Fed.  4»9: 
Dawson  v.  Clark,  S  Sneed  (Tenn.) 
438 

[a]  ZUiurtrattoua.F— (1)  Where  by 
statute  a  proceeding  against  a  sheriff 
and  his  sureties  tor  county  revenue 
must  be  brought  In  the  name  of  the 
ohalrman  of  the  county  court,  It  Is 
no  objection  to  the  maintenance  of 
such  ^  proceeding  that  the  chairman 
Is  also  one  of  the  sureties,  since  he 
is  merely  a  nominal  plaintiff,  the 
county  being  the  real  party  in  inter- 
est, and  it  would  "be  a  refined  tech- 
nicality to  apply  In  such  a  case  the 
rule  that  the  same  person  cannot  be 
both  plaintiff  and  defendant.  Dawson 
V.  Cnark.  3  Sneed  (Tenn.)  438.  (2)  In 
a  libel  for  collision  the  fact  that 
some  of  the  underwriters  who  are 
entitled  to  Intervene  are  underwrit- 
ers of  both  vessels  does  not  make  the 
suit  one  of  parties  against  them> 
selves.  The  Majestic,  78  Fed.  499. 
(W  rnder  Code  C\v.  Proc.  S  223B, 
aiithorizinf;  an  apillIcRtlon  to  dispos- 
sess tenants  for  nonpayment  of  rent 
to  be  made  by  the  landlord,  or  lessor, 
or  by  the  agent  of  the  landlord,  the 
a^ent  of  the  owners  of  the  premises 
may  make  application  to  dispossess  a 
firm  for  nonpayment  of  rent,  althoush 
one  of  the  members  of  the  firm  Is  a 
part  owner  of  the  premises.  Case  v. 
Porterfield,  64  App.  Div.  109,  68  NTS 
337 

10.  Blanchard  v.  Ely.  21  Wend.  (N. 
T.)  342,  34  Amt)  250.  See  also  Van 
Ness  v.  Forrest,  8  Cranch  (U.  S.)  80, 
3  L.  ed.  478. 

Tal  XUiurtratIoii«,^(l)  It  is  no 
bar  to  an  action  at  law  against  sev- 
eral defendants  that  one  of  such  de- 
fendants has  become  posseiised  by 
assignment  of  the  right  of  action  as- 
serted against  him  and  his  codefend- 
ants  by  plaintiff,  particularly  where 
the  assignment  was  made  bv  way  of 
a  pledge.  Blanchard  v.  Ely,  21  Wend. 
(N.  T.)  3*2.  34  AmD  250.  (2)  While 
a  partnership  could  not  sue  one  of  the 
partners  on  a  note  payable  to  the 


plaintiff  Individually,  although  the 
recovery  is  to  be  for  the  use  of  the 
company.  Van  Ness  v.  Forrest,  8 
Cranch  (U.  S.)  30.  3  L.  ed.  478:  Mahan 
v.  Sherman,  7  Blackf.  (Ind.)  878.  (3) 
The  payee  of  a  note  given  by  a  part- 
nership Is  not  precluded  from  suing 
thereon  because  he  has  purchased  the 
Interest  of  one  of  the  partners  and 
assumed  his  share  of  the  Habilities, 
such  agreement  being  entirely  be- 
tween himself  and  such  partner  and 
creating  no  legal  liability  against  him 
In  favor  of  the  other  partners  or  their 
creditors.  Stone  v.  Brooks,  7  Miss. 
373.  (4)  In  the  case  of  &  note  given 
by  A,  B,  and  C,  and  made  payable  to 
A,  while  A  could  not  sue  on  the  lla- 
biljty  for  which  he  would  have  to 
contribute,  he  might  Indorse  the  note 
to  a  third  person  who  could  sue  A,  B, 
and  O  thereon  Jointly,  and  thus  avoid 
the  technicELl  rule  that  the  same  per- 
son cannot  be  both  plaintiff  and  de- 
fendant. Moore  v.  Denslow,  14  Conn. 
236. 

11.  Cooper  v.  Nelson,  88  Iowa  440, 
442  (where  the  court  said:  "The  rule 
is  purely  technical.  It  has  no  foun- 
dation in  the  essential  character  of 
Judicial  proceedings,  as  is  apparent 
from  the  fact  that  sudi  person  could 
always  in  equity  sue  a  hoard  or  part- 
nership of  whioi  he  might  be  a  mem- 
ber"). 

la.  Hayden  v.  Whltmore,  74  Me. 
280;  Livingston  v.  Lilvlngston,  9  S.  C 
L.  428.  12  AmD  684;  Pefton  v.  Place, 
71  Vt  430.  46  A  63;  Swearlngen  v. 
Steers,  49  W.  Va.  312,  88  SE  510.  See 
also  1«  Cyc  59  text  and  note  49. 

"We  are  of  the  optrtion,  that  where 
this  condition  as  to  the  parties  ex- 
ists, In  cases  otherwise  remediable 
at  law,  a  bill  in  equity  may  be  main- 
tained. In  equity,  the  conflicting  in- 
terests of  the  common  member  may 
be  adjusted,  and  such  decree  can  be 
made  as  shall  be  found  to  conform  to 
the  rights  and  UabUltles  of  all  the 
parties."  Hayden  v.  Whltmore,  74 
Me.  280.  234. 

13.  (Joopei  V.  Nelson,  38  Iowa  440. 
[a]  Kandamns. — The    rule  that 

the  same  person  cannot  be  both  plain- 
tiff and  defendant  will  not  be  applied 
to  an  action  of  mandamus  brought  by 
one  person  against  the  board  of  di- 
rectors of  a  township  of  which  board 
he  Is  a  member  where  he  could  have 
no  remedy  in  equity  and  would  other- 
wise be  without  any  remedy.  Cooper 
V.  Nelson.  38  Iowa  4A0. 

14.  Oonstitnttonality  of  stststes 
relating  to  remedies  see  Constitutional 
Law  [8  Cyc  910.  916  et  seq,  998  et 
seq.  1021,  1049,  1079,  109S,  1187  et 
aeql. 

16.  See  supra  I  ST. 

la.  Vhat   law   gowmmt  As  to 

damages  see  Damages.  As  to  evidence 
see  Evidence.  As  to  limitations  of 
actions  see  Limitations  of  Actions  [25 
Cyc  1018  et  seq].  As  to  parties  see 
Parties.  As  to  pleading  see  Pleading 
[31  cyt  461.  ' 

17.  Pritchard  v.  Norton.  106  U.  S. 
124.  1  set  102,  27  L.  ed.  104 ;  King  v. 


partnership  one  partner  may  sue  an-  Martin,  67  Ala.  177;  Kimball  v.  Sm- 
other partner  on  a  note  payable  to  <  ball,  76  N.  B.  291,  7S  A  40S. 


tal  SefeasM, — The  lex  loci,  rather 
than  the  lex  fort,  governs  as  to  de- 
fenses, both  in  tort  and  contract.  Kim- 
ball V.  Kimball.  76  N.  H.  291.  73  A  408 

18.  U.  S.— Willard  v.  Wood,  164  U. 
S.  602,  17  set  176.  41  L.  ed.  fesi  [afT 
1  App.  (D.  C.)  44]  ;  Bacon  v.  Howard, 
20  How.  22.  15  L.  ed.  811 ;  Robinson  v. 
Campbell,  3  Wheat  212.  4  L.  ed.  372; 
Anglo-American  Land  Mortg..  etc.,  Co 
V.  Wood.  148  Fed.  688;  Brown  v.  New 
York,  etc..  R.  Co.,  186  Fed.  700:  Titus 
v.  Hobart  28  p.  Caa  No.  14,0«3,  6 
Mason  378.  , 

Ala.— iUng  v.  MarthL  67  Ala.  177. 

Conn. — Wood  v.  Watkinson,  17  Conn. 
500,  44  AmD  B62. 

III. — Mineral  Point  R.  Co.  v.  Barron» 
S3  III.  S65 ;  Sherman  v.  Oaasett,  9  IlL 
5.^^  '•.  Chicago,  etc.,  R  <3o.  v,  Tuite^  44 
III.  A.  536 ;  JohDSOQ  v.  Huber,  S4  111 

[rSX-S?,  o"*®*"' B™""^"  1**  III- 

611,  26  NE  7903. 

S"'*oT-?""H?.^-  P""*n.  *9  Ind.  A. 
619,  97  NE  966:  Southern  R.  Co.  v. 
McNeeley,  44  Ind.  A.  ttt.  »9  NE  710, 

T  ^owa,-2-Hamnton  v.  Schoenberger,  47 
Iowa  886. 

00*1**^;?^**"  Rochs;  11  Pick.  28,. 
2Z  AmD  369, 

Wnn.— Fiyklund  V.  Great  Northern 
****S^a,**l  Minn.  87,  111  NW  727 
,  r?'         Douglas  V.  Oldham,  6  N.  H. 
IfiO. 

^  ^•«7'~d?'°"™**"  V-  Erie  R  Co..  52  N. 
Ji  *v^^3^V,^"  Y-  Spencer,  44  Misc.  16. 
89  NYS  693;  Andrews  v.  Herriot.  4 
EPo^  i®?  '•  Scoville  V.  Canfleld,  14  Johns. 
888,  7  AmD  467  ;  Smith  v,  Spinolla.  J 
Johns.  198. 

i.^oiu?**'!?®-":;','!*"'*'  i^-  Frank. 

18  Philippine  236. 

Tex. — ThoraaB  v.  Western  Union  Tel 
Co^25  Tex.  Civ.  A.  398,  61  SW  601 
72^25^^??^:""  "<^Ca-."W.Va 

"The  lex  fori  governs  as  to  all  formK 
of  remedies  and  modes  'of  proceedlnfr 
In  legal  actions."  King  v.  Martin.  67 
Ala.  177.  183.  "It  la  universally  ad- 
niltted  and  established  that  t^e  forms 
of  remedies  and  the  modes  of  pro- 
ceeding and  the  execution  of  Judgments 
are  to  be  regulated  solely  and  ex- 
clusively by  the  law  of  the  place  where 
the  action  la  Instituted."  Dulln  v. 
McCaw,  3S  W.  Va.  721,  731,  20  SB  681 
'It  is  elementary  that  the  lex  fori 
governs  in  all  matters  relating  to  the 
remedy  and  course  of  procedure  It 
controls  the  form  of  the  action  .  ,  . 
the  parties  to  the  suit  .  .  .  and  the 
sufficiency  of  the  pleadings  and  the 
competency  of  the  evidence."  Fryk- 
lund  V.  Great  Northern  R  Co.,  101 
Minn.  37.  39.  lU  NW  727.  "By  remedy 
In  this  connection  Is  meant  such  mat- 
ters as  the  character  and  form  of' 
action,  the  admissibility  of  evldcaicc, 
procedure,  the  mode  of  redress,  llmlta- 
ttons,  execuUon  of  Judgments,  and  the 
like."  Thomas  v.  Western  Union  Tel. 
Co.,  26  Tex.  Civ.  A.  898,  400.  61  SW 
501. 

19,  King  V.  Martin.  87  Ala  177; 
Henry  v.  Sargeant.  IS  N,  H.  321.  40- 
AmD  146 ;  Douglass  v.  Oldham.  6  N. 
H.  150 ;  Andrews  v.  Hetriot,  4  Cow.  (N.. 
T.)  608. 
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whether  the  remedy  is  properly  at  lav  or  in 
equity,*® 

[i  93]  0.  Oorrelation  of  Biffhti  Wrong,  and 
Bonedy— 1.  In  OeneraL  The  violation  of  a  right,  as 
defined  or  recognized  by  the  substantive  lav,  con- 
stitutes a  VTOxig,"  and  it  has  long  been  a  settled  prin- 
ciple and  maxim  of  the  law"  that  for  every  right," 
or  as  othervis^  and  periiaps  more  accurately,  stated, 
for  every  vrong,^  or  for  the  vindication  or  viola- 
tion of  every  r^ht  there  is  a  remedy^"  or  in  other 
words,  that  vberever  the  law  recognizes  a  right  it 
gives  a  remedy  to  enforce  it  or  to  redress  its  viola- 


tion ;**  and  in  the  applieatitm  of  this  principle  it  is 
immaterial  whether  the  rigjit  is  a  common-lav  right 
or  exists  by  virtue  of  statute."  R^t  and  remeidy 
are  reciproical,^  and  to  deny  tiie  remedy  is,  in  sab- 
stance,  to  deny  the  rigfat.*" 

[$  94]  2.  Scope  of  Bnle.  The  principle  that  for 
every  wrong  there  is  a  remedy  is  restricted  to  those 
r^hts  and  wrongs  wMeh  the  law  recognizes  as  legal, 
in  the  sense  of  giving  rise  to  a  cause  of  ac^n,*"  and 
therefore  cannot  be  invoked  for  the  purpose  of  pro- 
curing a  remedy  for  a  merely  moral  wrong  which 
does  not  invade  any  legal  right,'*  or  in  any  of  those 


ao.  'milard  V.  Wood.  164  XT.  S.  602, 
1?  set  17«,  41  U  ed.  fiSl  [aft  1  App. 
<D.  C.)  44];  Drake  v.  BIcc^  ISO  Mass. 

110. 

91.  Parker  v.  Grlawold,  17  Conn. 
288,  302,  42  AmD  789  (where  the  court 
said :  "An  Injury,  legrally  speaking, 
consists  of  a  wrong  done  to  a  person, 
or.  In  other  words,  a  violation  of  his 
rlshf)  ;  Clark  v.  Eddy,  10  Oh.  Dec. 
(Reprint)  639,  643,  22  CIncLBul  63 
(where  the  court  said :  "When  one's 
rights,  as  they  are  defined  or  recog- 
nized by  the  substantive  law,  have  been 
violated,  what  In  legal  sense  la  de- 
nominated a  'wrong,  has  been  com- 
mitted"). 

"Plainly,  a  wrong  Is  made  up  of  the 
act  by  which  a  right  under  the  sul>- 
atantial  law  is  violated,  and  the  rule 
ot  the  law  which  It  violates.  These 
coalesce  to  constitute  the  thing  which 
In  legal  conception  Is  a  *wroiig.' " 
Clark  V.  Eddy.  10  Oh.  Dec.  (Reprint) 
639,  643,  22  CIncLBul  OS. 

[a]  How  WYonff  may  b*  oommit- 
tad. — "The  wrong  may  be  done  by  the 
denial  of  a  right ;  or  by  the  refusal  to 
respond  to  an  obligation ;  or  It  may 
arise  from  mere  neglect  In  the  perform- 
ance of  a  duty ;  or  it  may  be  an  afSrma- 
live  Injury."  Bliss  Code  Pi.  I  113 
[quot  Clark  v.  Eddy,  10  Oh.  Dec.  (Re- 
print) 639.  643,  22  CincLBut  63]. 

82.  Webb  V.  Portland  Mfg.  Co.,  29 
F.  Cas.  No.  17,322.  3  Sumn.  ISO; 
Steams  v.  Atlantic,  etc.,  R.  Co.,  46  Me. 
96 ;  Owen  v.  Weston,  68  N.  H.  689,  4 
A  801,  E8  AmR  547. 

"It  Is  a  settled  and  Invariable  prin- 
ciple In  the  laws  of  England,  that 
every  right  when  withheld  must  have 
a  remedy,  and  every  injury  Its  proper 
redress."  8  Blackstone  Comm.  109 
[quot  Owen  v.  Weston,  S3  N.  H.  S99, 
601,  4  A  801,  66  AmR  6471. 

ra]  KaaciaL^Ubl  jus  Ibl  remedtum. 
Pavestch  V.  -New  Ennand  U  Ins.  Co., 
122  aa.  190,  19^  60  SE  68,  106  AmSR 
104.  69  LRA  101.  8  AnnCas  661 ;  Bass 
V.  Ebnery,  74  He.  888,  339  ;  Searles  v. 
Cronk,  38  HowPr  (N.  Y.)  320,  324; 
Broom  Leg.  Max.  (8th  ed)  163. 

[b]  iBaoooxaoy  of  ma»fm^lt  has 
been  pointed  out  that  throughout  a 
large  part  of  the  past  the  maxim  above 
stated  has  pointed  to  the  Ideal,  rather 
than  to  the  actual,  and  embodied  the 
theory  of  the  law,  rather  than  an 
accurate  statement  of  fact ;  that  there 
have  been  times  when  right  and  remedy 
were  not  ooextenslve ;  when  the  law  did 
not  afford  a  remedy,  or  the  remedy  was 
Inadequate ;  a  condition  which  nnally 
led  to  the  introduction  of  the  action 
on  the  case  at  law  and  to  the  origin 
and  development  of  equity  Jurispru- 
dence. S  Street  Foundauons  lie.  Uab. 
48  et  seq. 

[c]  Za  eqnity  this  principle  Is  rec- 
ognized as  a  maxim,  and  underlies  the 
whole  theory  of  equity  jurisdiction. 
See  Equity  [16  Cyc  133]. 

33.  Pavealch  v.  New  England  L.  Ins. 
Co.,  122  Ga.  190,  60  SE  68,  lOG  AmSR 
104,  69  LRA  101,  2  AnnCas  561; 
Steams  v.  Atlantic,  etc.,  R.  Co.,  46  Me. 
96.    See  also  cases  Infra  note  26. 

34.  Webb  V.  Portland  Mfg.  Co.,  29 
P.  Cas.  No.  17,322,  3  Sumn.  189 :  Lamb 
V.  Stone,  11.  Pick.  (Mass.)  627.  See 
also  cases  Infra  note  26. 

SS.  Parker  v.  Qrlawold,  17  Conn. 
288,  48  AmD  739;  Springer  v.  J.  H, 
Scnners  Fuel  Co.,  196  Pa.  166,  46  A 
370 :  Aahby     WMte,  1  Bra.  P.  C.  62, 


1  Reprint  417,  2  U.  Raym.  9S8,  92 
Reprint  126,  1  Salk.  19,  91  Reprint  19, 
1  ERC  621,  1  Smith  Lead.  Caa.  264. 
See  also  cases  Infra  note  26. 

86.  U.  S.— Webb  v.  Portland  Mfg. 
Co.,  29  F.  Cas.  No.  17,822,  3  Sumn.  189. 

Ala. — Janney  v.  Buell,  56  Ala.  408. 

Cal.— McNeil  v.  Borland,  23  Cal.  144. 

Conn. — State  v.  Bulkeley.  61  Conn. 
287,  23  A  186,  14  LRA  657  ;  Foot  v. 
Card,  68  Conn.  1,  18  A  1027,  18  AmSR 
268,  6  LRA  829  ;  Parker  v.  Qrlswotd, 
17  Conn.  288,  42  AmD  789;  Wolcott 
V.  Coleman,  8  Conn.  824. 

Fla. — Crawford  v.  Waterson,  K  Fla. 
472. 

Qa. — Pavesich  v.  New  England  L. 
Ins.  Co.,  122  Ga.  190.  60  SB  68,  10€ 
AmSR  104,  69  LRA  101,  2  AnnCas  661 : 
Eppingv.  Aiken,  71  Oa.  682;  Hendrick 
V.  Cook,  4  as.  241. 

Ind.— Miller  v.  Rapp.  7  Ind.  A.  89, 
34  NE  126. 

La. — Cltlsens  Bank  V.  Marr,  111  La. 
601,  86  S  780. 

Me.— Bass  v.  Emery,  74  Ke.  838 ; 
Steams  v.  Atlantl<^  etc.,  R.  Co.,  41  Me. 
96. 

Mass. — Lamb  v.  Stone,  11  Pick.  627. 

Nebr. — Ayrea  v.  Thurstra  County,  63 
Nebr.  96.  88  NW  178. 

N.  H. — Owen  v,  Weston,  83  N.  H. 
699,  4  A  801,  8<  AmR  647;  Bdes  v. 
Boardmao,  68  N.  H.  680. 

N.  T. — Seartes  v.  Cronh.  88  HowPr 
320;  Tates  v.  Joyce,  11  Johns.  186. 

Oh.— Allison  T.  McCune^  IS  Oh.  726, 
46  AmD  606;  Cincinnati  v.  Beuhau^en, 
10  Oh.  Dec.  (Reprint)  662.  22  CIncLBul 
421 :  Clark  v.  Eddy.  10  Oh.  Dec.  (Re- 
print) 689,  22  CIncLBul  68. 

Pa. — Springer  v.  J.  H.  Somers  Fuel 
Co.,  196  Pa.  166,  46  A  870;  McOunlgal 
v.  Mong,  6  Pa.  269.  , 

W.  Va. — Hedges  v.  Price,  2  W.  Va. 
192,  94  AmD  607. 

Eng. — Aehby  v.  White,  1  Bro.  P.  C. 
62,  1  Reprint  417,  2  Ld.  Raym.  988,  92 
Reprint  126,  1  Salk.  19,  91  Reprint  19, 
1  ERC  621,  1  Smith  Lead.  Cas.  264; 
Blrkley  v.  Presgrave,  1  East  220,  102 
Reprint  86 ;  Wuismore  V.  Oreenbank, 
Wllles  677,  126  R^nrtet  1180;  Coke 
Lltt  66a,  197b. 

"One  cannot  be  Illegally  deprived  ot 
his  property,  personal  liberty,  or  any 
legal  right,  to  tils  substantial  damage, 
without  a  legal  remedy.  If  the  plaintiff 
has  a  right,  he  must  of  necessity  have 
a  means  to  vindicate  and  maintain  It, 
and  a  remedy  If  he  Is  injured  in  the 
exercise  or  enjoyment  of  It:  and.  In- 
deed, It  is  .a  vain  thing  to  Imagine  a 
right  without  a  remedy.".  Edes  v. 
Boardman,  68  N.  H.  680.  690.  "The 
existence  of  a  lawful  claim  Implies, 
ordinarily,  the  right  to  enforce  such 
claim  by  aotlon."  Ayres  v.  Thurston 
County,  63  Nebr.  96,  98.  88  NW  178. 

[a]  Za  Oaorgla  the  rule  as  stated  In 
the  text  Is  expressly  recognized  by  a 
code  provision.  Smith  v.  Floyd  County, 
85  Ga.  420,  11  SE  860;  AusteU  v. 
Swann,  74  Ga.  278;  Orlflin  V.  Marshall, 
46  Oa.  549. 

[b]  BomftlSMs  BO  jndioUmmeay. 
— As  a  general  rule,  wherever  the  law 
recognizes  a  right  it  gives  a  Judicial 
remedy  to  enforce  it,  but  this  rule  is 
subject  to  exceptions,  as,  generally,  in 
the  case  of  rights  of  individuals  against 
a  state  or  of  one  nation  against  another. 
State  V.  Young,  29  Minn.  474,  9  NW  737. 

87.  Steams  v.  Atlantic,  etc.,  R.  Co., 
48  Me.  96;  Ashby  v.  White,  1  Bro.  P. 
C.  81,  1  Reprint  417.  2  Ld.  Raym.  988. 


92  Reprint  126,  1  Salk.  19,  91  Reprint 
19,  1  ERC  621,  I  Smith  Lead.  Cas.  264. 
See  also  infra  |  96. 

"It  Is  a  maxim  that  there  can  be  no 
right  without  a  remedy;  and  It  is  not 
easy  to  Imagine  any  new  case  in  which 
a  right  should  be  conferred  by  statute 
for  which  a  mode  of  enforcing  It  would 
not  be  found  in  the  general  framework 
of  the  Courts  of  Common  Law  and 
Equity."  McNiel  v.  Borland,  23  Cal. 
144,  148. 

88.  Parker^  V.  .Grlswold,  17  Conn. 
288,  42  AmD  739  ;  Steams  v.  Atlantic, 
etc..  R.  Co..  46  Me.  96 ;  Edes  v.  Board- 
man,  68  N.  H.  680;  Ashby  v.  White, 

I  Bro.  P.  C.  62,  1  Reprint  417,  2  Ld. 
Raym.  938.  92  Reprint  126,  1  Salk.  19, 
91  Reprint  19,  1  ERC  621,  1  Smith 
Lead.  Cas.  264. 

ae.  Stearns  v.  Atlantic,  etc.,  R  Co., 
46  Me.  96;  Moore  v.  L-uc&  29  Fa.  260, 
72  AmD  629  ;  A*hby  v.  White,  1  Bro. 
P.  C.  62,  1  Reprint  417.  2  Ld.  Raj-m. 
938,  98  Reprint  126,  1  Salk.  19.  91 
Reprint  19,  1  ERC  621,  1  Smith  Lead, 
Cas.  264.  ' 

"The  law  never  deliberately  takes 
away  all  remedy  without  an  intention 
to  destroy  the  right.  Remedies  are 
frequently  changed.  One  Is  withdrawn 
and  others  remain,  or  one  is  substituted 
for  another.  But  when  all  remedies 
are  taken  away  after  a  specified  period 
of  neglect  In  asserting  rights,  and 
when  this  is  done  for  the  purpose  of 
promoting  the  best  Interests  of  society, 
the  right  itself  is  destroyed."  Moora 
V.  Luc^  29  Pa.  260,  262,  72  AmD 
629. 

30l    La. — Donovan  v.  New  Orleans, 

II  La.  Ann.  711. 

Nebr. — Goddard  v.  Lincoln,  69  Nebr. 
694,  96  NW  278. 

N.  H.— Wyatt  V.  Wllllami,  48  N,  H. 
102. 

Tenn. — Payne  v.  Western,  etc.,  R. 
Co^  13  Lea  607,  49  AmR  $66. 

Tex. — ^Haldeman  v.  Chsunbers,  19 
Tex.  1. 

Wis.— Rowell  V.  Smith.  12S  Wis,  610. 
102  NW  1,  8  AnnCas  778. 

'Bag. — ^Day  v.  Brownrigg',  10  Cb.  D. 
294. 

"Although  it  Is  a  maxim  of  the  law, 
that  there  is  no  wrong  without  a 
remedy  .  .  .  yet  this  is  to  be  un- 
derstood of  legal  right  and  Injury,  and 
not  that  legsl  relief  is  to  be  had  for 
every  species  of  loss  or  injury  that 
Individuals  sustain  by  the  acts  of 
others."  Haldeman  v.  Chambers.  19 
Tex.  1,  63. 

[a]  If  tlM  riffbt  ItMlf  faUs.  the 
remedy  necessarily  fails  also,  and  the 
maxim  that  for  every  right  there  la  a 
remedy  can  no  longer  be  Invoked. 
Stratton  v.  European,  etc.,  R.  Co.,  74 
Me.  422  (holding  that  under  a  statute 
making  "the  corporation  using"  a 
locomotive  engine  responsible  lor  any 
Injury  by  fire  communicated  by  the 
locomotive,  If  an  injury  occurs  while 
the  road  is  operated  by  a  trustee 
named  in  a  mortgage,  pending  the 
organlaatlon  ot  a  new  corporation  to 
take  possession  of  the  road,  and  under 
circumstances  which  would  not  create 
a  liability  Independently  of  the  statute, 
the  maxim  cannot  be  Invoked  to  pro- 
cure a  remedy  either  against  the  trustee 
or  against  the  new  corporation  sub- 
sequently organized). 

SI.  Payne  v.  Western,  etc.,  R.  Co., 
18  Lm.  (Tenn.)  607.  49  AmR  686.  See 
also  Western  union  ^Cel>Co.  v.  Feran- 
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ply snch  principle  and  afford  a  remedy  as  mdilj 
aa  if  a  similar  case  had  been  previously  decided.'* 

[$95]  '3.  Statntory  Bights.  The  rule  that  «i>er- 
ever  the  law  recognizes  a  right  it  gives  a  remedy* 
applies  to  statutory  as  well  as  to  eommoD-Ui 
rights;"  knd  so  wherever  a  statute  creates  a  nei 
right  or  duty,  and  does  not  prescribe  any  partit::!;:: 
remedy  for  its  enforcement,  the  party  entitled  it 
the  benefit  of  the  statute  may  resort  to  any  esi^tir! 
remedy  which  will  afford  adequate  and  proper  re 
dress,***  whether  it  be  a  common-law  or  a  statntor 


.  .        I  '^a. 

.    J  \.  H. 
,    ,    ex.  I. 

.  20 

•  At\  W. 

^  ^  .   .  III  I*. 

..■Om*w.  4  N.  T. 

V   lion  on  the 

U  tomu  no 
.    .J,  -.haX  the  dr- 
.  .  .%rv  novel,  and 
■  .  S    sjtallar  In  all 
.  ..  arisen")  ; 

.    '.  .ins.  Mi. 
\  Nivviiiitf,  15  Oh.  726. 

'  skh«r«  It  Is  said 
*  ..i-aiiM,  an  Insuperable 

'  -•.iiiovly  soufht  to  be 

:>.it>  Is  BO  direct  ad- 
■    ■  •   ..u  ^, 

.    ,  ^,  WIey.  4  H.  L  Caa. 
-  ■;, ,  ;  .lit  iii  <per  Coleridge, 
■„  I,  V.  WUflamson,  2  M. 
Kvi^lot  423;  Deane  v. 
^    •       *•   I'.,  .i.t   4S!i,  615,  2  ECL  4«1, 
,1  Hi  ^ln.r  Park,  J.);  Pasley 
.  i  T  R,  Bl,  «1.  100  Reprint 
%      !■  J*,!  i|>er  Ashhurst.  J.). 

Uootoiae    asMiitlal    to  Um 
.       riL       \«w.— "I  believe  I  am  well 
^  ■  >,  '  111  sit\ Intf,  that  when  jron  And 
\  K\i  Oio  rommon  law  produc- 
.  \   titliivv  to  third  persons,  and 
I   ■     u.  n   principle,  resting  on  rea- 
tul  luntlcti,  In  harmonr  with  the 
.  lit  lliat  law,  and  confllctlns 

,k '  '■  ii'>iiti  of  Its  established  rules,  the 
,  .ti.  .(il'iit  ut  which  will  famish  a 
,  1. 1  .iy  tiiil  may  tahe  It  that  the  com- 
i\.  II  Uw  M<1u|>ts  that  principle,  and 
„<  ii><  n  tl  li  lArt  of  Its  own  code.  So 
II  )<  mii|iir>iilonably,  as  a  fact,  that 
.1  1,111(1  itsrl  of  the  common  law  has 
1., .  h  (((Milualiy  Inittt  up,  and  you  can 
III,. I  III!  iither  foundation  for  it.  In 
I ,  ..t  t  hiHtance  of  such  accretions.  If  Z 
iti>t )  io  I'lill  tli*>m,  there  must  have  been 
A  flint  •li't-lHlon,  without  any  judicial 

I  '.Iciii  or  statutory  authority.  On 

liilii  I'l lii<'ti>le,  so  fniarded,  it  Is  really 
„(    I  lit-  grfnH^Kt  practical  Importance 

i.,  1. 1  ii'i  (li)uht  or  dl.<icredlt  be  thrown. 
(  >>.Li  i11.~i>Brsse  It,  you  not  only  sap 
i:,'  (..iin<iHtlim  of  much  that  Is  now 
I  lul'lir-iiixl    on    satisfactory  pounds, 
lull  >oii  (tfiirtve  the  common  law  of 
.  dt'"""'^*'  power,  to  which  It  owps, 
t,..,it    |>iTltsi>«  than  to  anything  elfe, 
^^M  liivii  I'^Mrarter  and  grrat  utility ; 
u   (liMvtT  which  may  In  some  dcKree 
t,    III-   nftittt  anlnst  thP  more  en- 
U'l-i't    rtinite   and   sclenttlc  divisions 
i.an  Imv  "    per  Colaridn  J., 
I  ■     V  V.  l.  v.  <  H.  I*.  Gaa  679, 
^  l>.  r-rlnl 
I    MalUpllolty  of  ralti  bo  eb- 
•Whars  a  I'lii  IntlfT  Im  ntiNl  nicteil 
sFimM  hnvn  hlrf  iictlon. 
RCtlfin  l'>  my.  that  It 
•liill'-iry  <if  Mcilons; 
iJltllily  Uijiirlm,  ac- 

rllcd  too  ;  Tor  every 
Ollirht  lo  tinvn  hlM 
^nI(,  (•  .1  In  \-<hhf 
*,  t'..  !  ■  ■  rrlnt 
1111,  !tr,r,  ■  I  .  print 
I'm  '  I  '.  I  I'liu: 
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aa  action  at  common  law  that  there 
was  no  precedent  for  the  particular 
action.  See  Wlnsmore  v.  Greenbanfc, 
Willes  677.  126  Reprint  1330. 

34.  Fletcher  v.  Sondes,  3  Bine.  601. 
547,  11  ECL  247,  130  Reprint  606  (per 
Parte.  J.):  Qoallns  v.  Veley.  4  H.  L. 
Ca&  <78,  7«8,  10  Reprint  627  (per  Cole- 
ridee.  J->:  Chamberlain  t.  WUllamaon, 
2  H.  *  S.  4e».  166  Reprint  422.  8e« 
also  CAMS  supra  note  22,  and  Infra 
notes  2S-27. 

SB.  Paveslch  v.  New  EIngland  It. 
Ins.  Co..  122  Oa.  190,  60  SB  68,  106 
AmSR  104,  <9  LRA  101.  2  AnnCas  5«1 ; 
Rice  V.  CooIldKe,  ISI  Mass.  393.  22 
AmR  279  ;  Beach  v.  Bryan,  15S  Mo.  A. 
23,  133  SW  635  :  Koerber  v.  Patek, 
123  Wis.  453,  102  NW  40,  68  LRA 
9^6. 

36.  See  Paveslch  v.  New  England 
L.  Ina.  Co.,  122  Oa.  190,  50  SB  68, 
106  AmSR  104,  69  LRA  101,  2  AnnCas 
561;  Fletcher  v.  Sondes,  2  Blng.  601, 
547,  11  ECL  247,  130  Reprint  606  (per 
Park,  J.):  Deane  v.  Clayton,  7  Taunt. 
489.  616,  2  ECL  461,  129  Reprint  196 
(per  Park,  J.);  Paaley  v.  Freeman.  8 
T.  R.  61,  61,  100  Reprint  460,  12  EIRC 
235  (per  Ashhurst,  J.). 

37.  Paveslch  v.  New  E^ngland  L. 
Ins.  Co.,  122  Qa  190,  50  SB  68.  108 
AmSR  104,  89  LRA  101.  2  AnnCas 
661 :  Kujek  V.  Ooldman,  160  N.  T.  176. 
44  NE  773,  65  AmSR  670,  34  LRA 
156 ;  Fletcher  v.  Sondes,  3  Blng.  501, 
547,  11  ECL  247,  130  Reprint  606  (per 
Park,  J.):  Deane  v.  Clayton,  7  Taunt. 
489,  616,  2  ECL  461,  129  Rq>rlnt  196 
(per  Park,  J.);  Pasley  v.  Freeman.  2 
T.  R,  51,  61,  100  Reprint  460,  12  BItC 
235  (per  Ashhurst,  J.). 

"Where  cases  are  new  in  their  prin- 
ciple, there  I  admit  that  It  is  necessary 
to  have  recourse  to  le^slatlve  inter- 
positlsn  In  order  to  remedy  the  griev- 
ance :  bat  where  the  case  is  only  new 
in  the  Instance,  and  the  only  question 
is  upon  the  application  of  a  principle 
recosnlsed  In  the  law  to  such  new 
case,  it  will  be  Just  as  competent  to 
Courts  of  Justice  to  apply  the  principle 
to  any  case  which  may  arise  two  cen- 
turies hence  as  It  was  two  centuries 
agro ;  if  it  were  not,  we  ousht  to  blot 
out  of  our  law  books  one  fourth  part 
of  the  cases  that  are  to  be  found  in 
them."  Pasley  v.  Freeman.  3  T.  R,  61, 
63,  100  Reprint  450.  12  ERC  235  (per 
Ashhurst.  J.>.  To  same  effect  Paveslch 
V.  New  Ens:land  L.  Ins.  Co.,  122  Oa. 
190.  193,  50  SE  68.  106  AmSR  104, 
89  LRA  101,  2  AnnCas  561;  Peane  v. 
Clayton.  7  Taunt  489,  616.  2  ECL  461. 
129  Reprint  19G  (per  Park,  J.). 

38.  See  supra  I  93. 

39.  Steams  v.  Atlantic,  etc..  R.  Co., 
46  Me.  96  :  Rooney  v.  Brosran  Constr. 
Cn..  107  App.  Div.  258.  95  NTS  1  : 
(^tiester  County  v.  Brower,  117  Pa.  647. 
12  A  677,  2  AmSR  713  (right  con- 
ferred by  constitutional  provision). 

"The  rule  Is  now  understood  to  be 
well  settled,  that  when  a  statute  Klves 
a  riKht,  or  forbids  the  doiUK  of  an 
Injury  to  another,  and  no  action  be 

f riven  therefor  In  express  terms,  still 
\\f  jiarty  nhall  have  an  action  therefor." 
Hlpsrns  v.  Atlantic,  etc.,  R.  Co.,  46  Me. 
BS,  lis. 

40.  tT.  p.— New  York  Fourth  Nat 
Hank  V.  Francklyn,  120  U.  S.  747.  7 
Hi'I  767.  30  I*,  ed.  825:  Pollard  v. 
Hnllfy.  20  Wall.  520.  22  L.  ed.  376; 
Htillar<l  V.  Bell,  4  F.  Caa.  No.  2,121,  1 
MNHon  243.  ,  .   . . 

Ala.    Wiilf  V.  Smith,  149  AU.  4S7, 


42  S  824,  9  LRANS  238  and  note 
Hightower  v.  FlUpatrtck,  42  Ala.  ir. 

Cal. — Burson  v.  Cowles.  25  CaL  5:S 
State  V.  Poulterer,  16  C^l.  514  ;  Koben 
V.  Landecker,  9  CaL  262. 

Conn. — ^Mathewson  v.  Mathewpoit,  T! 
Conn.  22,  62  A  22E,  6  LRANS  6U  ad 
note. 

Oa, — Smith  v.  Floyd  County,  8S  Q* 
420,  11  SE  860. 

111. — Union  R.,  eta,  Co.  v.  aiadiM 
119  III.   222,   10  NE  896. 

Me. — Ricker  Claaaical  lost  v.  Ua;4» 
ton,  101  Me.  563,  64  A  948 :  Le»  t 
Pembroke  Iron  Co.,  67  Me.  481,  2  AisF 
59  ;  Stearns  v.  AUantlc,  etc.,  R.  Ca,  41 
Me.  96. 

Md. — Anne  Arundel  County  v.  Dccit 
ett  20  Md.  468,  83  AmD  657 ;  Bai'J- 
more  v.  Howard,  6  Hair.  *  J.  IS! 

Mass. — Russell  Mills  v.  Plj-montti 
County,  16  Gray  247  ;  Lowell  v.  Wy 
man.  12  Cush,  273;  Knowlton  v.  k'V- 
ley.  8  Cush.  93;  Hill  v.  Sayl'^  i: 
Mete.  142 :  Jeffrey  v,  Blue-Hill  Turr.?. 
Corp.,  10  Mass.  868  ;  Blgetow  v.  Cai^- 
bridge,  etc..  Tump.  Corp.,  7  Mass.  t-l 

MTnn.—McCaithy   v.    St  Paul 
Minn.  627. 

Mo. — State  V.  Taylor,  224  Mo.  Sf!. 
123  SW  892  ;  CnmminKS  v.  Winn.  ?» 
Mo.  61,  14  SW  612 ;  HousehoWtr  t. 
Kansas  City.  88  Mo.  488:  State  v.  WJ- 
son,  158  Mo.  A.  lOS,  289  SW  705. 

N.  H. — Boody  v.  Watson.  84  N,  E 
162,  9  A  794.  _^       .„  ' 

N.  T.— Racine  v.  Morris.  136  Aft 
DIv.  467,  121  NTS  146  {alt  201  N.  T 
240,  94  NE  8641 ;  Rooney  v.  Brons 
Constr.  Co..  107  App.  Dtv.  268.  9S  KT^ 
1;  Smith  V.  Lockwood.  13  Barb.  !0s; 
ClartE  V.  Brown.  18  Wend.  213:  vzr 
Ro<ric  T.  Whitlock,  2  Bdw.  304  (aH  ■ 

^^.—£ioa  V.  McComb.  18  Oh.  !!». 
51  AmD  468 ;  Cincinnati  v.  BeuliaB««: 
10  Oh.  Dec  (Reprint)  6S2,  2J  Ca: 
LBul  421.  _ 

Fa. — Chester  County  v.  Brower.  ii; 
Pa  647.  12  A  677.  2  AmSR  713  :  MiW'^ 
V.  Lehigh  County,  6  Pa.  Dist  5!S  taS 
181  Pa  622,  27  A  824]. 

E:nK.— King  v.  Rochdale  Co.,  14  Q.  K 
136,  68  ECL  136,  117  Reprint  5S  fsf 
14  Q.  B.  122,  68  BCL  122,  111 
print  49] ;  Boss  v.  Rugge-Price.  1  Et 
D.  269 ;  Ashby  v.  White,  1  Bro.  P  C. 
62,  1  Reprint  417.  2  Ld.  Raym.  «t 
92  Reprint  126.  1  Salk.  19,  91  Reprts 
19  1  ERC  521,  1  Smith  Lead.  Cu 
264  ;  Wolverhampton  New  WaterworlJ 
Co.  V.  Hawkesford.  «  C.  B.  N.  S.  «t 
95  ECL  226,  141  Reprint  486  :  Prtnl^-* 
of  Priests.  12  Coke  100,  77  Rep;j; 
1375  ;  Marshalsea  Case.  10  Coke  S' . 
77  Reprint  1027:  Bralthwalte  v,  Sy- 
ner.  3  Jur.  1054;  Ewer  v.  Jones.  2  W 
Raym.  934,  S2  Reprint  124.  3  Sslt 
415.  91  Reprint  260;  Anonymou-*.  » 
Mod.  26,  87  Reprint  791:  BeckforJ  t. 
Hood,  7  T.  R  SJO,  101  Reprint  \W 

Ont — ^Frontenac  County  v.  Klngsf- 
30  U.  C.  Q.  B.  584. 

[a]  StatatOCT  prw»laloBa^Tn 
jurisdlctlMis  tt  Is  expressly  proviW 
by  statute  that  where  no  courw  ^■ 
proceeding  1*  speciOcalty  pointed 
for  the  «ifowjm«it       a  right, 
suitable  mode  may  be  foHowed. 

V.  Aiken.  12  Orr*S2.  6  P  682. 

[b]  Tba  ripial  o*  ■  statiun 
remedy  does  not  I** re  a  party  wlttHW' 
any  remedy  for  tbe  eaforcemenl  "f  * 
right  which  prertaosly  would  have  t*^ 
enforced  by  tt>e  wiiMdy  repealed.  u> 
If  the  rteht  r«f— fcny  some  othn  '■^ 
proprlate  rma^  mmj  ^  resoited 
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remedy.** 

[$  96]  4.  Framlnc  New  Bemedieft—a.  In  Chn- 
wal.  In  order  to  afford  a  remedy  for  every  wrong, 
it  became  necessary  daring -the  formative  period  of 
the  common-law  actions,  as  new  cases  arose  nnder 
reeogBised  pHnciples,  to  frame  new  writs  where  none 
appropriate  to  tbe  case  could  be  foand."  l%ese 
writs  were  formerly  issued  out  of  chancery  and  di- 
rected to  the  common-law  courts;^  but  it  is  now 
well  recognized  that  the  Murt  in  which  an  action 
is  brought  may,  in  order  to  prevent  a  failure  of 
jastice,  or  to  enforce  a  recognized  principle  of  law, 
devise  or  adopt  snch  new  remedy  or  mode  of  pro- 
cedure as  the  case  may  require,**  and  that  it  is  its 
duty  to  do  80  ;*"  but  a  new  remedy  or  mode  of  pro- 
cedure should  not  be  resorted  to  when  there  is  an 
appropriate  and  adequate  remedy  already  k^own  to 
the  law .« 

[$97]   1>.  Action  oa  fhe  Oase.  It  was  for  the 


purpose  of  carrying  out  the  principle  above  stated 
and  supplying  a  remedy  in  |»rticular  cases,  where 
the  existing  writs  did  not  apply  or  did  not  afford 
an  adequate  remedy,  that  the  action  on  the  ease  was 
invented,*^  and  this  is  the  appropriate  and  proper 
form  of  remedy  for  all  violations  of  1^1  rights 
where  no  other  adequate  remedy  is  proVided.** 

[$98]  c  Eanitable  and  Extraordinary  Remedies. 
To  this  same  principle  may  be  attributed  the  origin 
and  development  of  equitable  remedies,**  and  ex- 
traordinary remedies  by  means  of  various  judicial 
and  prerogative  writs.*" 

[$  99]  6.  Nature  and  Fonn  of  Bemedy."  Tbe 
rale  that  there  shall  be  a  remedy  for  tbe  enforce- 
ment of  every  right,  although  it  be  a  new  right  cre- 
ated by  statute,"^ does  not  have  reference  to  any  one 
particular  remedy,"  but  to  such  form  of  remedy  as 
IS  appropriate  to  the  nature  of  tbe  particular  case 
and  in  some  eases  there  may  be  more  than  one  ap- 


Jamison  v.  Cumberland  County,  39 
Fa.  Super.  S36. 

41.  See  Smith  v.  Lockwood,  13 
Barb.    (N.  T.)  «09. 

43.  Ow«n  V.  Weston,  63  N.  H.  £99, 
4  A  801,  56  AmR.  547;  3  Blackstone 
Comm.  50. 

43.  Owen  V.  Weston,  63  N.  H.  699, 
4  A  SOI,  56  AmR  647;  3  Blackstone 

'Comm.  50. 

44.  KeHy  V.  McCaw,  29  Ala.  227; 
Lamb  V.  Stone.  11  Pick.  (Mass.)  527: 
Boody  V.  Watson,  64  N.  H.  162,  171,  9 
A  794  (where  the  court  said:  "By  a 
principle  of  our  common  law,  for  as- 
certalnlnf!:,  eatabllshlnK,  and  vindicating 
leRBl  rlehta,  such  procedure  Is  to  be 
Invented  and  used  as  Justice  and  con- 
venience require")  ;  Owen  v.  Weston, 
63  N.  H.  699,  4  A  601.  56  AmR  647 : 
Brooka  t.  Howison.  63  N.  H.  882; 
Walker  v.  Walker,  S3  N,  H.  Ml,  66 
AmR  514;  Metcaif  v.  Olbnore,  69  N. 
H.  417,  47  AmR  217. 

"The  necessity  of  a  plenary  remedy 
for  the  InfriaBenient  of  a  legal  rlicht, 
accepted  as  a  general  mle  of  the  com- 
mon law,  authorises  and  requires  the 
use  of  convenient  procedure  for  as- 
certaining and  establishing  the  rt|?ht, 
and  obtalnluK  the  remedy."  Broohs 
V.  Howison,  «8  N.  H.  SS2,  388  ;  Walker 
V.  Walker,  63  N.  H.  321,  322,  66  AmR 
614. 

[a]  In  Oaorria  code  I  3260  pro- 
vides :  "For  every  right  there  shall  be 
a  remedy,  and  every  court  having  Juris- 
diction of  the  one  may,  if  necessary, 
frame  the  other."  Smith  v.  Floyd 
County,  86  Oa.  420.  428,  11  860; 
Austell  V.  Swann,  74  Oa.  278,  289.  See 
also  Grifllth  v.  Marshall,  45  Oa.  549. 

45.  Foot  V.  Card,  58  Conn.  1.  18 
A  1057,  18  AmSR  268,  «  LRA  829  ;  Met- 
calf  V.  Oilmore,  69  N.  H.  417,  47  AmR 
217;  Searlea  v.  Cronk,  88  HowFr  (N. 
T.)  320  :  Allison  v.  McCune,  15  Oh.  726, 
46  AmD  606. 

"Wherever  there  Is  a  valuable  right 
and  an  Injury  to  it,  with  consequent 
damage,  the  obligation  Is  upon  the  law 
to  devise  and  enforce  such  form  and 
mode  of  redress  as  will  make  the  most 
complete  reparation."  Foot  v.  Card, 
68  Conn.  1,  9,  18  A  1027,  18  AmSR  258, 
6  UtA  829.  "If  there  Is  no  known 
mode  of  redress,  it  Is  the  duty  of  tbe 
Court,  In  such  case,  to  open  some  new 
channel  through  which  a  remedy  may 
be  obtained."  Allison  v.  McCune,  IB 
Oh.  7Se,  780,  46  AmD  606.  "It  ia  the 
theory  of  the  law,  and  should  be  the 
practice  of  the  courts,  to  furnish  a 
remedy  and  afford  relief  for  every 
wrong  or  injury,  and  It  would  be  a 
disgrace  to  the  one  and  a  reitroadi  to 
the  other  to  deny  the  former  or  with- 
hold the  latter."  Seartes  v.  Cronk,  88 
HowPr  <N,  T.).820,  324. 

40.  Ala.— 'Kelly  v.  McCaw,  29  Ala. 
327. 

La. — ^Ulelke's  Succ,  8  La.  Ann.  11. 
Maas. — Lamb  v.  Stone,  11  Pick.  627. 
N.  Y.— Bariur  v.  Mathews^  Deo, 
Its  (where  the  court  said:   'rrhere  la 


no  precedent  for  this  action,  and  as 
the  law  haa  already  provided  well 
known  and  appropriate  remedies  for 
all  parties,  In  such  cases,  there  Is  no 
occasion  to  devise  a  new  one'*). 

Vt. — Hall  v.  Eaton,  25  Vt.  458. 

"The  Court  will  adopt  a  new  remedy 
to  prevent  the  failure  of  Justice,  or 
to  enforce  the  settled  principles  of 
law ;  but  never  when  Justice  can  be 
attained  by  any  of  the  remedies  al- 
ready known  to  the  law."  Lamb  v. 
Stone,  11  Pick.  (Mass.)  627.  632. 
"While  the  law  provides  a  remedy  for 
every  Injury,  yet  forms  of  action,  new 
In  principle  and  Impression,  are  not 
to  be  favored,  when  an  ample  remedy 
can  be  had  In  established  precedents,'* 
Hall  V.  Baton.  26  Vt.  458,  464.  "If  he 
[plalntllC]  may  have  redress  by  any  of 
the  forms  of  actions  now  known  and 
practised,  it  would  be  unwise  and  un- 
safe to  sanction  an  untried  one,  the 
practical  operation  of  which  cannot  tie 
fully  foreseen."  Lamb  v.  Stone,  11 
Pick.  (Mass.)  627,  532. 

4ir.  Nevin  v.  Pullman  Palace  Car 
Co.,  106  IIL  »2.  M»,  4<  AmR  688 
(where  the  court  said :  "Indeed,  the 
writ  In  case,  as  Its  very  name  imports, 
was  invented  for  tbe  exptess  purpose  of 
giving  a  remedy  where  none  of  the  old 
forms  of  writs  were  applicable")  ; 
Hundley  v.,  IxiulsvIIle,  etc.,  R.  Co..  105 
Ky.  162.  48  SW  429,  80  KyL  1086,  88 
AmSR  298,  68  LRA  289  ;  Kujek  v. 
Goldman.  160  N.  Y.  176.  44  NE  778,  66 
AmSR  670,  84  LRA  156;  Searles  v. 
Cronk,  38  HowPr  (N.  Y.)  320,  824 
(where  the  court  said:  "Indeed,  so 
valuable  has  the  maxim  been  considered 
that  It  gave  occasion  for  the  first  In- 
vention of  the  form  of  remedy  called 
an  action  on  the  case"):  Morgan  v. 
Bank  of  North  America,  8  Berg.  A  R. 
(Pa.)  73.  11  AmD  676.  See  also  cases 
Infra  note  48.  And  see  Case,  Action  on 
16  Cyc  683], 

48.  Ala. — Hussey  v.  Peebles,  68  Ala. 
432 ;  Kelly  v.  McCaw.  29  Ala.  227. 

111. — Nevln  V.  Pullman  Palace  Car 
Co.,  106  111  222,  46  AmR  688. 

Me. — Steams  v.  Atlantic,  etc.,  R.  Co., 
46  Me.  96. 

Mass. — Adams  v.  Paige,  7  Pick.  642. 

N.  H.— Owen  V.  Weston,  63  N.  H. 
699.  4  A  SOI,  S<  AmR  647. 

N.  Y.— Van  Felt  v.  UcOraw,  4  N.  Y. 
110. 

Pa. — Chester  County  v,  Brower,  117 
Pa.  647,  12  A  677,  2  AmSR  718. 

R.  I. — Royce  v.  Oakes,  20  R.  1.  418, 
39  A  768,  89  LRA  846. 

Vt.— Grlffln  V.  Farwell,  20  Vt.  151. 

Eng. — Millar  v.  Taylor,  4  Burr.  2803, 
98  Reprint  201 ;  Wlnamore  v.  Oreen- 
bank,  Wllles  677,  125  Reprint  1880. 

See  also  Case,  Action  on  C6  Cyc  683 
et  seqj. 

"When  a  right  exists  and  no  adequate 
remedy  Is  provided.  It  may  be  enforced 
by  an  action  on  the  case."  Cheater 
County  V.  Brower,  117  Pa.  647,  656, 
12  A  677.  S  AmSR  713.  "The  action 
on  tlM  case  li  peculiarly  adapted  to 


the  redress  of  Injuries  arising  from  any 
new  relations.  In  which  parties  may  be 
placed  by  the  varying  changes  in 
society  and  business,  whether  arising 
from  statutory  provisions,  or  other- 
wise. It  Is  held  to  lie.  In  general,  where 
one  man  sustains  an  injury  by  the  mis- 
conduct of  another,  for  which  the  law 
has  provided  no  other  adequate 
remedy."  Qrlflln  v.  Farwell.  20  Vt. 
161,  163.  "The  action  Is  based  upon 
very  general  principles,  and  Is  designed 
to  aCTord  relief  In  all  cases  where  one 
man  is  injured  by  the  wrongful  act  of 
another,  where  no  other  remedy  Is 
provided."  Van  Pelt  v.  McQraw,  4  N. 
Y.  110,  112. 

49.  Le  Roy  v.  Marshall,  8  HowPr 
(N.  Y.)  873;  Pierce  v.  Swans  Point 
Cemetery,  10  R.  1.  227,  14  AmR  667 ; 
Owathney  v.  Stump,  2  Overt.  (Tenn.) 
808.   See  also  Equity  [16  Cyc  28.  SOI. 

"It  was  the  Impossibility  of  ad- 
ministering true  Justice  In  all  cases 
in  the  common  law  forms  —  the 
necessity  of  something  more  flexible 
and  yielding  In  its  requirements — 
which  gave  birth  to  equitable  courts 
and  equitable  proceedinp^."  Le  Roy 
v.  Marshall,  g  HowPr  (N.  Y.)  373.  876. 
"The  very  origin  of  equity  In  Rome 
and  EIngland  was  that  there  was  a 
wrong  for  which  there  was  no  remedy, 
or  no  adequate  remedy  at  law."  Pierce 
v.  Swans  Point  Cemetery,  10  R.  I,  227. 
241.  14  AmR  667.  "I  have  always 
thought  that  formerly  there  was  too 
<Kinf1ned  a  way  of  thinking  In  the 
Judges  of  the  Common  Law  Courts, 
and  that  Courts  of  Equity  have  arisen 
by  the  Judges  not  properly  applying 
the  principles  of  the  common  law.  but 
being  too  narrowly  governed  by  old 
cases  and  maxims,  which  have  too 
much  prevented  the  public  from  having 
the  benefit  of  the  common  law."  '  Per 
Wllmot,  C.  J.,  in  Collins  v.  Btantem.  2 
Wile.  C.  P.  341,  860.  95  Reprint  847. 

80.  Chumasero  v.  Potts,  2  Mont 
242  ;  Rex  v.  Askew,  4  Burr.  2186,  98 
Reprint  189,  16  ERC  760;  Rex  v. 
Barker,  3  Burr.  1265,  98  Reprint  823; 
3  Blackstone  Comm.  109.  See  also 
Habeas  Corpus  [21  Cyc  282,  2881  ; 
Mandamus  [26  Cyc  189  et  seqj ;  Ne 
Exeat  [29  Cyc  383,  884]:  Prohibition 
[32  Cyc  698];  Quo  Warranto  (32  Cye 
14121. 

Bl.  Vatnre  and  form  of  aoUoa  ren- 
•nOlT  see  Infra  |f  110-187. 

BS.    See  supra  ||  93.  96. 

BS.  Bullard  v.  Bell^  4  F.  Caa.  No. 
2.121,  1  Mason  243. 

B«.  IT.  a— Bullard  r.  BeU,  4  F.  Caa. 
No.  2,121,  1  Mason  248. 

CaL — Simlnott  v,  Goodman,  etc.. 
Bank,  18  CaL  A.  6,  121  P  939. 

111. — Peo.  V.  Condon,  102  111.  A.  449. 

W.  Va.— Mapel  v.  John,  42  W.  Va.  80. 
24  SB  608,  57  AmSR  889,  32  LRA  800. 

Eng. — Bralthwalte  v.  Skinner.  3  Jur. 
1064. 

"The  law  provides  a  remedy  for  the 
redress  of  every  wrong  and  for  the 
Tlndloatlon  ot  every  r^ftat    But  the 
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propriate  remedy."*  If  the  case  is  of  a  l^;al  nature 
the  remedy  must  be  at  law,"*  in  such  form  as  is  ap* 
propriate  to  the  nature  uid  circumstanceB  of  the 
particular  case."^  But  the  remedy  for  a  new  right 
created  by  statute  is  not  necessarily  at  law,"*  but 
depends  upon  the  essential  character  of  the  particu- 
lar ease,"  and  if  the  ease  is  essentially  of  an  equita- 
ble character  the  proper  remedy  is  by  suit  in  equity.^ 
Under  the  code  provisions  abolishing  forms  of  action 
and  providing  for  a  single  form  of  civil  action^"^ 
there  can  be  Uttle  difficult  in  regard  to  the  form  of 
remedy  ;^  but  in  order  to  j^revent  any  possible  failure 
of  justice,""  it  is  in  some  ;turisdictians  e^ressly  pro- 
vided that  the  former  practice  may  be  resorted  to 
in  so  far  as  may  be  nece^ary,**  or  that  where  a 
right  is  created  and  no  special  mode  of  proceeding 


pointed  out,  any  suitable  mode  may  be  adopted  -which 
18  conformable  to  the  spirit  of  the  code."* 

100]  D.  Statatoiy  Beswdiei— 1.  Ib  OenaraL 

It  is  competent  for  the  legislature  to  {vovide  a 
remedy  in  eases  where  none  existed  at  ctmunon  law,"" 
or  in  creating  a  new  right  to  preseribe  the  remedy 
by  which  it  is  to  be  forced,*'  and  limit  jarisdietion 
of  it  to  ft  particular  tribunal,*"  or  to  provide  new 
remedies  for  preSzisting  i^hts,""  and  make  such  new 
remedies  exclusive.^''  Where  a  statutory  remedy  is 
prescribed  for  a  particular  purpose,  it  will  be  limited 
accordingly  and  cannot  be  used  for  other  purposes  " 
and  in  pursuing  a  statutwy  remedy  the  proceedings 
must  conform  to  the  provisions  of  the  statute.^ 

[i  101]  2.  CnmnUtiTe  or  Exdusive  Remedies — 
a.  la  OmeraL''   Unless  governed  by  some  general 


party  complaining  must  select  the  ap- 
propriate remedy.  If  he  fall  to  do  ao, 
the  law  cannot  help  hliti,  for  otherwise 
the  law  would  cease  to  be  a  rule  of 
action,  and  thus  cease  to  be  law." 
Peo.  V.  Condon,  102  IlL  A.  449,  463. 
"It  is  very  correctly  laid  down  .  .  . 
that  upon  every  Statute  made  for  the 
remedy  of  any  Injury,  mischief,  or 
grievance,  an  action  Ilea  by  the  party 
grieved,  either  by  the  express  words 
of  the  Statute  or  by  Implication;  and 
that  such  action  shall  be  a  recom- 

Sense  to  the  party.  But  the  action 
ere  spoken  of  Is  not  any  one  spe- 
eiflc  remedy;  but  an  action  adapted  to 
the  nature  of  the  case,  and  moulded 
according  to  the  forms  and  distinc- 
tions of  the  common  law."  Bullard  v. 
Bell,  4  F.  Cas.  No.  2,121,' 1  Mason  243. 
290.  "When  our  Civil  Code  says  that 
'for  every  wrong  there  Is  a  remedy" 
(section  3628),  It  means  a  remedy  in 
some  degree  commensurate  with  the 
Injury  Inflicted."  SimlnofT  v.  Jas.  H. 
Goodman,  etc..  Bank,  IS  Cal.  A.  6, 
121  P  939,  943. 

65.  Bullard  v.  Bell,  4  F.  Cas.  No. 
2,121.  1  Mason  243,  292  (where  the 
court  said:  "And  cases  may  arise 
under  a  Statute,  In  which  the  parties 
may  have  divers  remedies"). 

66.  Van  Norden  v.  Morton,  99  U. 
S.  378,  25  L.  ed.  453;  Hughes  v.  Arkan- 
sas, etc.,  R.  Co..  74  Ark.  194,  85  SW 
773;  McCarthy  v.  Lavasche,  89  111. 
270.  31  AmR  88. 

67.  Bullard  v.  Bell,  4  F.  Caa.  No. 
2,121.  1  Mason  248:  Mapel  v.  John, 
42  W.  Va.  30.  24  8E  <pS.  67  AmSR 
839.  32  LRA  800. 

"Tt  may  be  an  action  of  debt,  or 
assumpsit,  or  trespass,  or  case,  as 
the  particular  nature  of  the  wrong 
or  injury  may  require."  Bullard  v. 
Bell,  4  F.  Cas.  No.  2,121,  1  Mason 
243,  290.  See  also  Mapel  v.  John, 
42  W.  Va.  30.  24  SE  608,  67  AmSR 
889,  32  LRA  800.  "In  respect  to  11a- 
btlltles  or  rights  created  by  Statute 
where  no  speclfle  action  Is  given,  debt 
la  often  a  proper,  but  Is  by  no  means 
a  universal  remedy."  Bullard  v. 
Bell.  4  F.  Cas.  No.  2,121,  1  Mason 
248,  290.  See  also  Debt.  Action  of 
tl8  Cyo  411]. 

ronui  of  Mtton  fof  partlonUv  «a>M 
mt  common  law  seeHnft'a  81  114-126. 

58.  Duncan  v.  Greenwalt,  10  Fed. 
SOO,  8  McCrary  378. 

69.  Van  Norden  v.  Morton.  99  U. 
S.  378,  25  L.  ed.  463;  Duncan  v.  Green- 
wait.  10  Fed.  800,  3  MoCrary  378; 
Bralthwalte  v.  Skinner,  3  Jur.  1054. 

■  [a]  Xn  the  federal  courts  (1)  the 
rule  Is  well  settled,  that  where  a  new 
right  Is  created  by  statute  the  ques- 
tion of  Jurisdiction,  as  between  law 
and  equity,  depends  upon  the  essen- 
tial character  of  the  case.  Van  Nor- 
den v.  Morton,  99  U.  S.  878,  25  L.  ed. 
453;  Duncan  v.  Cfreenwalt,  10  Fed. 
800.  3  McCrary  378.  (2)  But  unless 
the  case  comes  within  some  of  the 
recognized  heads  of  equitable  Juris- 
diction, the  remedy  must  be  held  to 
be  at  law.  Van  Norden  v.  Morton, 
99  U.  B.  378,  25  L.  ed.  453. 

60.  Clark  v.  Smith.  13  Pet.  (U.  S.) 
196,  10  I-  ed.  123;  Duncan  v.  Qreen- 


walt,  10  Fed.  800,  8  McCrary  378; 
Central  Pac.  R.  Co.  v.  Dyer,  &  P.  Cas. 
No.  2,552,  1  Sawy.  641;  Montandon  v. 
Deas,  14  Ala.  33,  48  AmD  84.  * 

"It  Is  not  necessary  that  such  Juris- 
diction should  be  specifically  con- 
ferred tnr  the  statute  .  .  .  but  It 
Is  sufllcfent  if  the  statute  create  the 
equitable  right,  and  that  It  comes 
within  the  ordinary  and  appropriate 
Jurisdiction  of  the  equity  court,  and 
that  the  exercise  of  such  Jurisdiction 
Is  not  prohibited  by  the  act."  Mon- 
tandon V.  Xteas,  14  Ala.  S8,  42,  48 
AmD  84. 

61.    See  Infra  !  128. 

6S.  Cummlngs  v.  Winn,  89  Mo.  51, 
57.  14  SW  512  (where  the  court  said: 
"when  the  law  gives  a  right,  but 
prescribes  no  remedy,  any  common 
law  action  may  be  resorted  to,  adapt- 
ed to  the  case,  and.  under  our  code, 
there  can  be  no  difficulty  as  to  the 
remedy"). 

[a1  Statute  mcraly  provldliur  for 
"olvU  action." — ^Where  the  legislature 
creates  a  right  and  makes  no  special 
provision  for  Its  enforcement  other 
than  by  directing  that  a  "civil  action" 
may  be  brought  for  that  purpose, 
such  action  may  be  commenced  ana 
prosecuted  pursuant  to  the  provisions 
of  the  general  law  regulating  pro- 
ceedings in  civil  actions.  Burson  v. 
Cowles,  25  Cal.  535. 

[b]  Action  or  summary  pvoossd- 
iag. — The  proper  remedy  on  an  ap^ 
peal  bond  Is  by  action  and  not  by  a 
summary  proceeding  on  notice  and 
motion.  "Where  duties  and  liabilities 
are  statutory,  and  no  speclfle  remedy 
Is  provided  for  their  enforcement, 
the  substance  of  the  common  law  em- 
braced by  the  forms  of  action  under 
our  Civil  Code  mudt  be  the  remedy 
resorted  to."  Stephens  v.  Miller,  80 
Ky.  47,  49,  3  KyL  623. 

88.  Sngles  v.  Morgflnsteni,  86 
Nebr.  61.  122  NW  688;  Alfcen  v.  Afken, 
12  Or.  20S,  6  P  682. 

64.  Engles  V.  Horgenstern,  85 
Nebr.  51,  122  NW  688. 

65.  Phelan  v.  Smith,  100  Cal.  168, 
14  P  667;  Uawson  v.  Mawson,  60 
C!al.  639;  Aiken  T.  Aiken.  12  Or.  208. 
6  P  682. 

66.  State  V.  Schoonover,  186  Ind. 
626,  631,  36  NB  119,  21  LRA  767 
(where  the  court  said:  "The  IiCgis- 
lature  has  ample  power  to  create  a 
remedy  for  wrongs  which,  at  common 
law,  were  without  redress").  See 
Constitutional  Law  [8  Cyo  910]. 

67.  Pollard  V.  Bailey.  20  Wall.  (U. 
S.)  520.  22  L.  ed.  376;  Ryan  v.  Ray, 
105  Ind.  101,  4  NE  214;  Smith  v.  Hal- 
lahan,  76  N.  H.  634.  78  A  122. 

68.  Chandler  v.  Banna,  73  Ala. 
390. 

69.  Stowell  V.  Flagg,  11  Mass.  364; 
Toung  v.  Kansas  City,  etc.,  R.  Co., 
33  Mo.  A.  609.  See  Constitutional 
Law  [8  Cyc  917.  918.  10001. 

[a]  Action  in  fomt  ex  ooatractn 
for  tort. — The  legislature  may  per- 
mit a  recovery  for  a  tort  In  an  action 
In  form  ex  contractu.  Mintz  v.  Jacob, 
163  Mich.  280,  128  NW  211. 

7a  stowell  v.  Flagg,  11  Mass.  364; 
Toung  T.  Kansaji  City,  eta,  R.  Co., 


83  Mo.  A.  609;  Babb  v.  Hackey.  10 
Wis.  871.   See  ConsUtutional  Law  [8 

Cyc  9171. 

71.  Soatar  v.  The  Sea  Witch,  1 
Cal.  162;  Welman  v.  Harris,  Oa.  Dec. 
Pt.  II  63;  Fleming  v.  Campbell,  1  J. 
J.  Marsh.  (K^)  499;  Grant  v.  Van- 
dercodk,  67  Barb.  (N.  T.)  165,  8 
AbbPrNS  455. 

[al  XUnstraUonB. — (1)  Proceed- 
ings under  the  New  Tork  Mechanics* 
Lien  Act  of  1S54  and  1858  are  Intended 
only  for  a  foreclosure  of  a  Hen  and 
cannot  be  used  as  an  action  for  tne. 
collection  of  a  debt.  Grant  v.  Van- 
dercook,  57  Barb.  165,  8  AbbPrNS 
456.  (2)  The  summary  remedy  pro- 
vided by  the  Georgia  statute  of  1S21 
to  quiet  and  protect  the  possession  of 
personal  property  Is  not  available  for 
the  recovery  of  personal  property 
which  has  been  voluntarily  delivered 
to  another  person.  Welman  v.  Harris, 
Ga.  Dec.  Pt.  II  G3.  (3)  The  summary 
remedy  by  a  petition  and  summons 
Is  conHned  expressly  to  notes  or 
bonds  for  the  direct  payment  of 
money,  and  such  proceeding  cannot 
be  sustained  on  a  covenant  to  pay  a 
certain  sum  in  United  States  notes  on 
a  particular  bank.  Fleming  v.  Cnmp- 
bell,  1  J.  J.  Marsh.  (Ky.)  499.  (4) 
The  method  of  procedure  prescribed 
by  the  New  Hampshire  statute  to  re- 
cover the  cost  of  making  or  repair- 
ing a  fence  along,  a  rttllroad.  which 
the  company  has  neglected  to  build 
or  repair,  does  not  apply  In  the  case 
of  a  claim  for  damages  which  have 
already  accrued  by  reason  of  such 
failure.  Dean  v.  Sullivan  R-  Co.,  22 
H.  316. 

7S.  Ala.~4rWynn  v.  Tallapoosa 
County  Bank.  168  Ala.  469,  68  8  228; 
Ex  p.  Buckley,  63  Ala.  42. 

Colo. — Haines  v.  Feomley,  61  Colo. 
317.  117  P  162. 

Ga. — Welman  v.  Harris.  Ga.  Dec 
Pt.  II  63. 

111. — Dennlson  v.  Blnmrathal,  3? 
111.  A.  386. 

Ky.— Orlgsby  v.  Barr,  14  Bush  830, 

Pa. — In  re  Norwegian  St.,  81  Fa. 
849. 

 Ta]    ProoMdlBgs     OB  mlsw^ 

Where  a  statute  prescribes  a  particu- 
lar form  of  remedy  and  also  prescribes 
the  method  of  reviewing  decrees 
rendered  therein,  a  party  who  elects 
to  pursue  the  statutory  remedy  must 
be  held  to  his  election,  and  If  he  de> 
sires  to  have  the  decision  reviewed 
must  proceed  In  accordance  with  the 
provisions  of  the  statute.  Haljies  v. 
Feamley.  61  Cola  817,  117  P  162. 

73.   OnmolatlTe  or  «el«dv  noM- 
diest 

Against  municipality  for  Injury  to 
property  by  public  Improveraent 
see  Municipal  Corporations  [28 
Cyc  1096,  10911. 

Against  national  bank  for  taking 
usury  see  Banks  and  Banking  [a 
Cyc  593]. 

By  or  against  associations  or  mem- 
bers see  Associations  [4  Cyc  311 
note  761. 

For  communication  of  disease  to  anl' 
mal  see  Animals  [2  Cyc  336  note 
59]. 
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statntoiy  prorision/'  the  question  as  to  whether  a 
statutory  remedy  U  exdusiTe  or  merely  cumulative 
depends  piimarify  upon  the  intention  of  the  legisla- 
ture, as  ^own  by  a  construetion  of  the  statute  pre- 
scribing the  remedy/^  The  question  is  ordinarily 
determined  according  tOy whether  the  r^edy  is  given 
for  the  enforcement  of  a  new  ris^t  created  b^  the 
statute,  or  is  merely  a  new  remedy  for  a  preexisting 
right;'*  but  while,  unless  a  con^ary  intention  ag- 


Fbr  discorery  of  anets  of  decedent's 
eotate  Me  lizecutonB  and  Admlnlo- 
trators  [18  Cyc  216  note  ft9]. 

For  forecioflUTe  of  mortcwe  ma 
Morttcages  [27  Cro  IM&l. 

For  Injury  by  trespaastns  animal  aee 
Animals  [S  Cyc  S99]. 

For  Injury  to  property  under  exercise 
of  right  of  eminent  domain  see 
Kmlnent  Domain  [15  Cyo  980]. 

For  recovery  of  money  lost  at  gaming 
see  Oamlng  [20  Cyc  9561. 

For  recovery  of  money  paid  as  usury 
see  Usury  [39  Cyc  1030.  1083]. 

For  relief  against  assessment  for  im- 
provement see  Municipal  Corpora- 
tions [28  Cyo  1186]. 

For  review  and  correction  of  tax  as- 
sessment see  Taxation  [  37  Cyc 
1079]. 

Statutory  remedy  as  aflectlng'  equity 
Jurisdiction    see    Equity    [16  Cyo 
34-36]. 
Vo  enforce: 
Assessment   for   Improvement  see 
Municipal  Corporations   [28  Cyc 
1209]. 

Award  see  Arbitration  and  Award 

[3  Cyo  800]. 
Payment  of: 

Stock  subscription  or  assessment 
see  Corporations  [10  Cyo  503, 
504]. 

Tax  see  Municipal  Corporations 
■  [28  Cyc  1711-lTlS]:  fixation 
[37     Cyc     12SS,     1241,  1280 
note  20]. 
Statutory  liability  of: 

Child  for  support  of  parent  see 
Parent  and  Child  [29  Cyc  1620}. 

OfflceTB  or  dlrectora  of  corpora- 
tion see  Corporations  [10  Cyc 
8871. 

Stockholders    see  Corporations 
[10  Cyc  «671. 
To  open,  vacate,  or  set  aside  Judg- 
ment    see    Judgments     [23  Cyc 
»4e-948]. 

To  vemove  aaitlgnee  for  beneflt  of 
creditors  see  Assignments  for 
Benefit  of  Credttws  [4  Cyc  231 
note  82]. 

[a]    Chuaalatl'n  remadr  dcflnvd. — 

A  cumulative  remedy  is  defined  as 
"a  remedy  created  by  statute  In  ad- 
dition to  one  which  still  remains  In 
force."  Bouvler  L.  D.  [quot  Chicago, 
etc.,  R.  Co.  V.  Chicago,  148  111.  141. 
160,  35  NB  881]. 

74.  Weller  v.  Weyand.  2  Grant 
(Pa.)  103;  Stump's  App.,  1  Wallt.  (Pa.) 
420;  North  Beaver  Tp.  v.  Big  Beaver 
Tp.,  8  Pa-  Co.  82. 

[a]  la  Vennsylraila  the  act  of 
March  21,  1806,  expressly  provide*: 
"In  all  cases  where  a  remedy  is  pro- 
vided, or  duty  enjoined  or  anything 
directed  to  be  done  by  any  Act  or  Acts 


of  Assembly 


of  the  said  Acts  shall  be  strictly  pur- 
sued: no  penalty  shall  be  Inflicted,  or 
anything  done  agreeably  to  the  pro- 
vlfllona  of  the  common  law  In  such 
cases  further  than  shall  be  neces- 
sary for  carrying  such  Act  or  Acts 
Into  eflfect."  Lewlsburg  Bridge  Co. 
V.  Union  Coiinty,  232  Pa.  265,  264,  81 
A  324;  Chester  County  Poor  Directors 
V.  Ualany,  64  Pa.  144;  North  Beaver 
Tp.  V.  Big  Beaver  Tp.,  8  Pa.  Co.  82. 

[b}  Vader  the  aodes^(l)  Under 
the  code  provisions  abolishing  forms 
of  action  and  providing  for  a  single 
form  of  civil  action,  the  Intention  is 
to  adopt  a  uniform  and  complete 
system,  which  is  necessarily  exclus- 
ive. Humiston  v.  Smith,  21  Cal.  129: 
X^ne  V.  Salter.  27  N.  Y.  Super.  239 
(rev  on  other  grounds  61  N.  T.  1]. 
12)  The  permission  sometimes  given 


by  the  codes  to  adopt  the  former 
practice,  where  the  code  does  not 
afford  a  remedy,  Is  limited  to  cases 
of  that  character.  Lane  v.  Salter. 
27  N.  T.  Super.  2S9  [rev  on  other 
grounds  61  N.  T.  1]. 

75.  Fletcher  v.  State  Capitol  Bank, 
37  N.  H.  369;  Whitehall  First  Nat. 
Bank  V.  Lamb.  57  Barb.  (N.  Y^  429 

irev  on  other  grounds  50  N,  T.  95, 
0  AmR  4 38]. 

76.  Ky. — Richardson  v.  People's 
L.,  etc,  Ins.  Co.,  92  SW  234,  28  KyL 
919. 

Miss. — Coffin  V.  Field,  7  Cush.  355. 
Mo. — Hickman  v.  Kansas  City,  120 
Mo.  110,  25  .  SW  225,  41  AmSR  684, 
23  LRA  658. 

N.  H. — State  v.  Manchester,  etc., 
R.  Co.,  62  N.  H.  29. 

Eng. — ^Wolverhampton  New  Water- 
works Co.  V.  Hawkesford,  6  C.  B.  N. 
S.  336,  95  ECL  886,  141  Reprint  486. 
See  also  infra  1!  102,  103. 
"The  rule  Is,  that  If  a  statute  gives 
a  remedy  in  the  affirmative,  without 
containing  any  express  or  implied 
negative,  for  a  matter  which  was  ac- 
tionable at  common  law,  this  does 
not  take  away  the  common  law  rem- 
edy but  the  party  may  etill  sue  at 
common  law,  as  well  as  upon  the 
statute.  In  such  cases  the  statute 
remedy  will  be  regarded  as  merely 
cumulative.  But  where  a  new  right 
or  the  means  of  acquiring  it  are 
given,  and  an  adequate  remedy  for 
violating  it  is  given,  in  the  same 
statute,  then  the  Injured  parties  are 
confined  to  the  statutory  remedy." 
Hickman  v.  Kansas  City.  120  Mo.  110. 
117,  25  SW  225,  41  AmSR  684,  23 
LRA  658.  "When  a  statute  confers 
some  new  right,  and  prescribes  a 
remedy  for  a  violation  of  that  right, 
then  the  remedy  thus  prescribed,  and 
no  other.  Is  to  be  pursued.  But  where 
a  remedy  existed  at  common  law,  and 
a  statute  creates  a  new  remedy  In  the 
affirmative,  without  a  negative,  ex- 
press or  necessarily  implied,  a  party 
may  still  seek  his  remedy  at  common 
law."  Coffin  V.  Field,  7  Gush.  (Mass.) 
356.  868.  "When  a  new  right  Is  cre- 
ated by  a  statute  which  provides  a 
method  in  which  the  right  may  be 
enforced,  the  method  thus  provided, 
if  the  remedy  Is  coextensive  with  the 
right.  Is  the  only  one  which  can  be 
pursued.  But  when  a  statute  merely 
gives  a  new  remedy  for  enforcing  a 
common-law  right,  the  new  remedy 
la  not  conclusive,  unless,  by  special 
enactment  or  by  Implication,  the  com- 
mon-law remedy  Is  excluded."  State 
V.  Manchester,  etc..  R.  Co..  62  N.  H. 
29.  34. 

[a]    There  are  acee  classes  of 

the   directions  oases  In  which  a  liability  may  be  es- 


tablished, founded  upon  a  statute: 
(1)  Where  the  liability  existed  at 
common  taw,  and  that  liability  Is  af- 
firmed by  a  statute  which  gives  a 
new  remedy  for  Its  enforcement,  in 
which  case,  unless  a  contrary  Inten- 
tion appears,  the  new  remedy  is 
merely  cumulative;  (2)  where  the 
statute  creates  the  liability,  but  pro- 
vides no  particular  remedy  tor  Its 
enforcement,  in  which  case  the  In- 
jured party  may  resort  to  the  appro- 
priate common-law  action;  and  (3) 
where  a  statute  creates  a  new  lia- 
bility not  existing  at  common  law, 
and  at  the  same  time  provides  a  spe- 
cial and  particular  remedy  for  en- 
forcing It.  In  which  case  the  statu- 
tory remedy  Is  exclusive.  Wolver- 
hampton New  Waterworks  Co.  v. 
Hawkesford,  6  C.  B.  N.  8.  8S6,  365, 


pears,  the  remedy  will  in  the  former  ease  be  con>- 
stmed  as  exclusive,"  and  in  the  latter  as  merdy 
eumulative/^  'this  distinction  is  not  in  all  cases  con- 
trolling.". 

102]  b.  Not  Bight  Oruted  with  Semedy. 
Where  a  statute  creates  a  new  rif^t  and  also  pro- 
vides a  remedy  for  its  enforcement,  it  is  ordinarily 
held  that  such  remedy  is  exclusive.^  This  rule  seems 
to  have  been  first  laid  down  with  reference  to  reme- 

96  ECL  886,  141  Reprint  488  (per 
Wllles,  J.). 

77.  Whitehall  First  Nat.  Bank  T. 
Lamb,  67  Barb.  (N.  T.)  429  [rev  on 
other  grounds  50  N.  Y.  95,  100  AmR 
488];  Mack  r.  Wright,  18ft  Pa.  472, 

36  A  918.    See  also  infra  t  102. 

78.  Cumberland,  etc..  Canal  Corp. 
V.  Hitchlngs,  69  Me.  206;  Goodrich  v. 
Milwaukee,  24  Wis.  422.  See  also 
infra  S  103. 

[a]  aepMl  by  implication,— <  1 ) 
"Repeals  by  implication  are  not  fa- 
vored In  the  law,  especially  with 
regard  to  previously  existing  reme- 
dies, whether  by. statute  or  common 
law.  as  to  which  It  Is  held  that  they 
will  not  be  taken  away  without  a 
negative  expressed  or  clearly  Im- 
plied." Goodrich  v.  Milwaukee,  24 
Wis.  422,  438.  See  also  Thouvenin  v. 
Rodrlgues,  24  Tex.  468.  (2)  But  al- 
though a  statute  providing  a  new 
remedy  does  not  in  express  terms  re- 
peal a  prior  statute  providing  a  rem- 
edy in  regard  to  the  same  matter, 
and  although  the  statutes  are  not 
necessarily  repugnant,  yet  the  new 
remedy  will  be  held  to  be  excluslvo 
if  it  appears  from  the  general  scope 
and  purpose  of  the  later  act  that 
such  was  the  Intention  of  the  legisla- 
ture. Montel  v.  Consolidation  Coal 
Co.,  39  Md.  164. 

79.  Fletcher  v.  State  Capitol  Bank, 

37  N.  H.  369;  Westervelt  v.  Dives.  231 
Pa.  548.  80  A  1064.  See  also  Infra 
Si  102.  103. 

80.  TI.  S. — Globe  Newspaper  Co.  v. 
Walker.  210  U.  S.  356,  28  SCt  726,  Ji2 
L.  ed.  1096;  New  York  Fourth  Nat. 
Bank  v.  Prancklyn,  120  U.  S.  747,  7 
SCt  757,  30  L.  ed.  825;  Pollard  v. 
Bailey.  20  Wall.  520,  22  L.  ed.  376; 
Wheaton  v.  Peters,  S  Pet  S91,  8  L. 
ed.  1065;  James  v.  Atlantic  Delaine 
Co.;  13  F.  Cas.  No.  7,179,  11  NatBankr 
Reg  390;  HofTeld  t.  U.  S.,  36  Ct.  CI. 
230.  But  see  The  Highland  Light, 
12  F.  Cas.  No.  6,477,  Chase  ISO,  S 
AmLRev  778. 

Ala. — ^Wynn  v.  Tallapoosa  County 
Bank,  168  Ala.  469,  63  8  228;  Chandler 
V.  Hanna,  73  Ala.  890;  Janney  v.  Buell, 
55  Ala.  408;  Dale  County  t.  Ounter, 
46  Ala.  118;  Carter  v.  Wann.  45  Ala. 
348. 

Cal. — Roberta  v.  Landecker,  9  Cal. 
262;  Ward  v.  Severance,  7  Cal.  126; 
Peo.  V.  Craycroft,  2  Cal.  243,  66  AmD 
331. 

Conn. — Gilbert  v.  Lynes.  2  Root 
168;  Waterbury  v.  Hurlburt,  1  Root 
60. 

■  Ga. — State  v.  Western,  etc.,  R.  Co., 
136  Ga.  619,  71  SS  1055. 

111.— French  v.  Wilier,  126  Til.  611, 
18  NE3  811,  9  AmSR  651,  2  LRA  717; 
Baltimore,  etc,  R.  Co.  v.  Campbell, 
109  111.  A.  25;  Bums  v.  Nash,  23  111. 
A.  562. 

Ind. — Ryan  v.  Ray,  105  Ind.  101,  4 
NE  214;  Martin  v.  West,  7  Ind.  657; 
Butler  V.  State,  6  Ind.  165;  Boyd  \i, 
Brazil  Block  Coal  Co..  26  Ind.  A.  167, 
57  NE  732;  New  York,  etc^  R.  Co.  v. 
Zumbaagh,  12  Ind.  A.  272,  89  NB 
1058. 

Iowa. — Lease  v.  Vance,  28  Iowa 
509;  Cole  v.  Muscatine,  14  Iowa  296. 

Ky. — Richardson  v.  People's  L.,  etc., 
Ins.  Co.,  92  SW  284,  28  KyL  919; 
Russell  V.  Muldraugh's  Hill,  etc. 
Road  Co.,  13  Bush  307;  Johnston  v. 
Louisville,   11   Bush  527. 

Me. — Bassett  v.  Carleton,  S2  Ue, 
553,  54  AmD  605;  White  v.  Wllkina, 
24  Me.  299. 

Mass. — Harrington  v.  Glidden,  179 
Mass.  48«.  61  NE  64,  94  AmSR  613 
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dies  under  eriminal  and  penal  statutes,^*  bnt  it  ap- 
plies equally  to  civil  actions  of  a  perg9nal  nature 
and  where  the  statute  providing  such  a  remedy  con- 
fers juriadietion  thereof  upon  a  particular  court  or 
tribunal,  such  jurisdiction,  as  well  as  the  T«nedy,  is 
exduBive."  The  rule  is  not,  however,  of  universal 
application,^  particularly  in  the  case  of  statutes 
wMch  are  not  penal,"  for  it  is  based  merely  upon  a 


presumed  prohilrition  of  other  renttdies,"*  and  will 
yield  where  a  contranr  intention  appears.*' 

[$  103]   e;  N«w  BaiiMdy  for  FnoCiftiiif  BUO^t. 

Where  a  statute  providing  a  remedy  does  not  create 
a  new  right,  bnt  merely  provides  a  new  remedy  for 
a  preexisting  right,  it  is  ordinarily  held  that  sud 
remedy  is  not  exclusive  but  merely  eumnlative,*" 
whether  the  right  is  one  previously  enforceable  at 


[afl  189  U.  S.  2S6,  23  SCt  574,  47  L.. 
ed.  7»SJ;  Osborn  v.  Fall  River,  140 
Masa.  &08.  B  NEi  483;  Hull  v.  Weat- 
flflld,  13S  Mass.  433;  West  Roxbury 
V.  MInot,  114  Mass.  64S:  Roxbury  v. 
Nlckerson,  114  Mass.  644;  Learock 
V.  Putnam,  111  Mass.  499:  ESrtckaon  v. 
Nesmlth,  15  Oray  221;  Knowlton  v. 
Ackley,  8  Cush.  93;  Crapo  v.  Stetson. 
8  Mete.  393:  Crosby  v.  Bennett,  7 
Mete.  17;  Kelton  v.  Phillips,  8  Meto. 
61;  Elder  v.  Bemis,  2  Mete.  599; 
"Wiley  V.  Tale,  1  Mete.  653;  Com. 
V.  Howes,  15  Pick.  231;  Osborn  v. 
Danvera,  6  Pick.  98;  Andover,  etc., 
Turnp.  Corp.  v.  Gould,  6  Mass.  40, 
4  AmD  80;  Smith  v.  Drew,'  B  Mass. 
514;  Gedney  v.  Tewksbury,  3  Mass. 
307. 

Mich. — Thurston  v.  Prentiss,  1 
Mich.  193. 

Minn. — Falrbault  v.  Mlsener,  20 
Minn.  396;  Montour  v.  Purdy.  11  Minn. 
384,  88  AmD  88. 

Miss. — Hargrove  v.  Baskln,  60 
Miss.  194. 

Mo. — State  v.  Wood,  233  Mo.  357, 
135  SW  932;  State  v.  MltisiBfllppl 
Valley  Trust  Co.,  209  Mo.  472.  108 
SW  97;  Carlisle  v.  Missouri  Pae.  R. 
Co.,  168  Mo.  652,  68  SW  898;  Hick- 
man V.  Kansas  City,  120  Mo.  110,  25 
SW  225,  41  AmSR  684,  23  LRA  658; 
State  V.  Blttineer,  55  Mo.  B96;  Rid- 
dlck  V.  State.  1  Mo.  147. 

Nebr. — Blain  v.  Willson,  32  Nebr. 
802,  49  NW  224. 

N.  H. — State  v.  Manchester,  etc.,  R. 
Co.,  62  N.  H.  29;  Edes  v.  Boardman, 
58  N.  H.  680;  Hennlker  v.  Contoocook 
Valley  R.  Co^  29  N.  H.  146;  Green 
V.  Bailey.  8  N.  H.  88. 

N.  J.— Carod«n  v.  AUen,  28  N.  J.  L. 
S98 

N.  T, — JesBup  V.  Carnegie,  80  N.  T. 
441,  36  AmR  643;  Jordan,  etc.Plank 
Road  Co.  V.  Morley,  23  H.  T.  552; 
Dudley  v.  Mayhew,  3  N.  T.  9;  Rosin  v. 
Ltdserwood  Mfg.  Co.,  89  App.  I>tv.  245, 
86  NTS  49:  St.  lK>uis  Sav.  Assoc.  v. 
CBrlen.  51  Hun  45,  3  NTS  764;  White- 
hall l^lTBt  Nat.  Bank  v.  Lamb,  57 
Barb.  429  [rev  on  other  grounds  60 
N.  Y.  96,  100  AmR  488];  Smith  v. 
Lockvood,  13  Barb.  209;  Shaw  v. 
Meldrum,  14  AbbPrNS  166  note;  Rus- 
aell  T.  New  York.  2  Den.  461;  Stafford 
v.  Ingeraol,  8  Hill  38;  Durant  v.  Al- 
bany County,  26  Wend.  66;  Cornell 
V.  Butternuts,  etc..  Turnpike  Co.,  25 
Wend.  865;  Clark  v.  Brown,  18  Wend. 
SIS;  New  York  v.  Ivord,  17  Wend. 
S86  [aff  18  Wend.  126];  McK^n  v. 
Caherty,  8  Wend.  494 ;  Edwards  v. 
Davis,  Iff  Johns.  281.  See  also  Raclne 
V.  Morris.  136  App.  Dlv.  467,  121  NTS 
148  [aff  201  N.  TT  240,  94  NB  864]. 

Oh. — Hancock  County  v.  Bank  of 
FIndley.  32  Oh.  St.  194. 

Pa.— Curran  v,  Delano,  2S6  Pa.  478, 
84  A  452;  Maek  v.  Wright.  180  Pa. 
472,  36  A  913;  McKInney  v.  Monon- 
sahela  Nav.  Co.,  14  Pa.  65,  63  AmD 
617. 

H.  I. — Moiea  v.  Sprague,  9  R.  I. 
641. 

S.  C. — ^Kennedy  v,  Reames,  15  S. 
C.  648. 

Tex. — Keller  v.  Corpus  Chrlatl,  50 
Tex.  614,  32  AmR  613. 

Vt. — Woodstock  V.  Hancock,  62  Vt. 
348,  19  A  991;  Hill  v.  Barre  Nat. 
Bank,  56  Vt.  582;  Brattleboro  v.  Walt, 
44  VU  459. 

W.  Va. — Lynch  v.  Merchants'  Nat. 
Bank,  22  W.  Va.  664,  46  AmR  520. 

Wis. — Clancy  v.  Milwaukee  Bd.  of 
Fire,  etc.,  Comrs.,  150  Wis.  630.  138 
NW  109;  Schmidt  t.  Milwaukee,  149 
Wis.  367.  136  NW  883;  Emery  v.  Wor- 
cester, 187  Wis.  SSI,  118  NW  807. 

Bng. — Marshall  v.  NlohollB.  18  Q. 


B.  882,  S3  HCL  S82,  U8  Reprint  833; 
Stevens  v.  Jeacocke,  11  Q.  B.  731,  63 
ECL  731,  116  Reprint  647;  Ross  v. 
Rugge-Prlce,  1  D.  269:  Doe  v. 

Bridges,  1  B.  &  Ad.  847,  20  ECL.  715. 
109  Reprint  1901:  Stevens  v.  Evans. 
2  Burr.  1152.  97  Reprint  761;  Wolver- 
hampton New  Waterworks  Co.  v. 
HawlEesford,  6  C  B.  N.  8.  336,  96  ECL 
336.  141  Reprint  488;  St.  Fancras  v. 
Batterbury,  2  C.  B.  N.  8.  477.  89  ECL 
477,  140  Reprint  502,  1  ERC  682. 

[a]  XUnstzntlonfe^(l)  Since  a  aUt- 
ute  maklns  the  lands  of  a  decedent 
liable  for  the  payment  of  his  debts  is 
in  derogation  of  the  common  law,  if 
the  statute  prescribes  the  means  for 
enforcing  such  liability  the  remedy 
so  provided  is  exclusive'.  Hargrove 
v.  Baskln,  60  Miss.  194.  <2)  Since  a 
private  suit  cannot  be  maintained  on 
an  official  bond  made  to  the  state, 
without  Its  consent,  where  a  statute 
giving  such  consent  prescribes  the 
remedy,  that  remedy  alone  must  be 

Sursued.  White  v.  Wilkina,  24  Me. 
99.  (3)  A  atatutory  remedy  for  the 
recovery  of  damages  for  the  wrong- 
ful exctuaion  of  a  child  from  a  public 
school  is  exclusive.  Learock  v.  Put- 
nam, 111  Masa.  499.  (4)  At  common 
law,  property  might  be  destroyed  by 
a  party  acting  under  the  overruling 
law  of  neoeaalty,  without  any  liabili- 
ty for  resulting  damage;  and  If  a 
statute  requires  compensation  for  the. 
injury  ana  provides  a  remedy  where- 
by the  damage  may  be  ascertained 
and  recoverea,  such  remedy  is  ex- 
clusive. Russell  v.  New  York,  2  Den. 
(N.  Y.)  461;  New  York  v.  Lord.  17 
Wend.  (N.  Y.)  285 Jafl  IS  Wend.  126]; 
Keller  v.  Corpus  Chrlatl,  60  Tex.  614, 
32  AmR  613. 

[b]  mm  nl«  doM  not  oonlilot 
with  the  rule  that  the  Jurisdiction  of 
a  court  of  equity  is  not  impaired  by 
a  statute  conferring  upon  another  tri- 
bunal a  Jurisdiction  which  previously 
was  exclusively  equitable,  or  with 
the  rule  that  where  a  statute  provides 
a  new  remedy  for  a  matter  previously 
actionable,  such  remedy  Is  merely 
cumulative,  for  each  of  such  rules 
recognizes  the  preCzlstence  of  a  right 
previously  enforceable  either  at  law 
or  In  equity.  Chandler  v.  Hanna,  73 
Ala.  890. 

81.  McKlnney  v.  Monongahela 
Nav.  Co..  14  Pa.  86,  68  AmD  517. 

82.  Jordan,  etc..  Plank  Road  Ca 
V.  Morley,  23  N.  Y.  552;  MoKlnney  v. 
Monongahela  Nav.  Co.,  14  Fa.  66,  63 
AmD  517. 

[a]  Thers  la  this  dlsttnoUon,  how- 
ever, that  in  the  case  of  a  purely 
remedial  statute  a  more  liberal  con- 
struction In  favor  of  a  cumulative 
remedy  la  permissible  than  In  the 
case  of  a  penal  statute.  Hartford, 
etc..  R.  Co.  v.  Kennedy,  12  Conn.  499. 

83.  Wynn  v.  Tallapooaa  County 
Bank.  168  Ala.  469,  63  S  228;  Chand- 
ler V.  Hanna,  78  Ala.  390;  Carlisle  v. 
Missouri  Pae.  R.  Co.,  168  Mo.  662,  68 
SW  898:  Dudley  V.  Mayhew,  3  N.  Y. 
9:  Marshall  v.  Nlcholls,  18  Q.  B.  882, 
88  ECL  882,  118  Reprint  333. 

64.  Hartford,  etc.,  R.  Co.  v.  Ken- 
nedy, 12  Conn.  499;  Fletcher  v.  State 
Capital  Bank,  37  N.  H.  369;  Weater- 
veU  v.  Dives,  231  Pa.  648,  80  A  1054. 

85^  Hartford,  etc..  R.  Co.  V.  Ken- 
nedy. 12  Conn-  499:  Fletcher  v.  State 
Capital  Bank.  37  N.  H.  369. 

86.  U.  S.  V.  Stevenaon,  215  U.  S. 
190,  30  SCt  36,  54  L.  ed.  153;  Dollar 
Sav.  Bank  v.  U.  S.,  19  Wall.  (U.  S.) 
227,  22  L.  ed.  SO. 

[a]  *Th»  rMuna  of  tk*  rote  la 
that  the  statute,  by  providing  a  par- 
ticular remedy,  manlfeata  an  Inten- 


tion to  prohibit  other  remedies,  and 
the  rule,  therefore,  rests  upon  a  pre- 
sumed statutory  prohibition."  Dollar 
Sav.  Bank  v.  U.  8.,  19  WalL  (U.  S.) 
227,  239,  22  L.  ed.  80. 

8T.  Dollar  Sav.  Bank  v.  U.  S-,  19 
Wall  (U.  8.)  227,  82  L.  ed.  80;  Fletch- 
er V.  SUte  Caplui  Bank.  87  N.  H. 
369. 

[a]    As  agiUBSt  ttis  ffovammsBt. — 

(I)  Ab  against  the  government,  the 
rule  that  where  a  statute  creates  a 
new  right  and  provides  a  remedy  such 
remedy  Is  presumed  to  be  Intended  to 
be  exclusive  does  not  apply.  U.  S,  v. 
Chamberlin,  219  U.  S.  250,  31  SCt  153. 
65  L.  ed.  204;  U.  S.  v.  Stevenson,  211; 
U.  S.  190,  30  SCt  36,  54  L.  ed.  ir>3: 
Dollar  Sav.  Bank  v.  U.  8.,  19  Wall. 
(U.  S.)  227,  22  L.  ed.  80.  (2)  If  the 
remedy  is  Intended  to  be  exclusive  &s 
against  the  government,  the  lan- 
guage of  the  statute  must  be  clear 
and  specific  to  that  effect.  U.  8.  v. 
Stevenson,  216  U.  8.  190,  SO  SCt  35, 
64  L  ed.  153. 

88.  U.  S. — King  v.  Pomeroy,  121 
Fed.  287,  58  CCA  209;  The  M.  M. 
Wright,  17  P.  Cas.  No.  9,983.  Brown 
Adm.  290;  The  Waverly,  29  F.  Caa 
No.  17,801.  7  Blss.  466. 

Ala. — ^Klngsland  v.  Forrest,  18  Ala. 
519,  62  AmD  23S;  Gamett  v.  Roper, 
10  Ala.  842;  Sawyer  v.  BaUew,  4  Port. 
116. 

Ark.— Wells  v.  Steele,  31  Ark.  219; 
Lee  V.  State,  22  Ark.  231.  Se«  also 
Murray  v.  Rapley,  30  Ark.  668. 

Cal— Gilbert  v.  Peck,  16S  Cat.  54, 
121  P  815,  AnnCa8l913C  1349;  State 
V.  Poulterer,  16  Cal.  614. 

Colo.— m;olorado  Milling,  etc.,  Co.  v. 
Mitchell,  -26  Colo.  284,  58  P  28. 

Conn. — Hartford,  etc,  R.  Co.  v.  Ken- 
nedy, 12  Conn,  499. 

Del. — ^Randel  v.  Shoemaker,  1  Harr. 
666. 

Fla. — Putch  V.  Adams.  47  Fla.  257, 
36  S  575;  Allen  v.  Ingram,  39  Fla. 
239,  22  B  Mt;  Mitchell  v.  Duncan,  7 
Fla.  13.  ' 

Ga. — Doe  V.  Georgia  R..  etc.,  Co.,  t 
Ga.  524. 

111.— Chicago,  etc,  R.  Co.  v.  Chi- 
cago, 148  111.  141.  36  NB  881;  Temple- 
ton  v.  Home,  82  lU.  491. 

Ind, — Wehraeler  v.  Mercantile 
Banking  Co.,  49  Ind.  A.  464,  97  NB 
568;  Bamett  v.  Vanmeter,  7  Ind.  A. 
45.  33  NE  666. 

Iowa. — Keller  v."  Harrison,  189  Iowa 
388,  386,  116  NW  327  [clt  CjcJ; 
Swlnney  v.  Chicago,  etc.,  R.  Co.,  128 
Iowa  219,  98  NW  635. 

Kan. — ^Atchison  Bd.  of  Eiducatlon  v. 
ScmvUle,  13  Kan.  17. 

Ky. — Richardson  v.  People's  L., 
etc.,  Ins.  Co.,  92  SW  284,  28  KyL  919: 
Hamilton  v.  Com.,  3  T.  B.  Moo.  212; 
Inatone  v.  Frankfort  Bridge  Co.,  2 
Bibb  576. 

Me. — Cumberland,  etc..  Canal  Corp- 
V.  Hitchinga,  59  Me.  206;  Gooch  v. 
Stephenson,  13  Me.  371;  Fryeburg 
Canal  v.  Prye,  6  Me.  38. 

Md. — ^Washington,  etc..  Tump,  Road 
V.  State,  19  Md.  239. 

Mass. — Pollock  v.  Elastern  R,  Co.. 
124  Mass.  158:  Brown  v.  Castles.  11 
Cush.  348;  Coffin  v.  Field,  7  CushTSSS; 
Barden  v.  Crocker,  10  Pick.  383; 
Adams  t.  Paige,  7  Pick.  542. 

Mich.— Bellant  v.  Brown,  78  Mich. 
294,  44   NW  326. 

Mo.— Hickman  v.  Kansas  City,  120 
Mo.  110,  25  SW  226,  41  AmSR  684,  2S 
LRA  668  and  note;  State  v.  Blttlnger, 
55  Ma  696:  Iba  V.  Hannibal,  etc,  K. 
Co.,  45  Mo.  469;  Buchanan  County  v. 
Klrtley,  4S  Ho.  684;  Gathwrlght  v. 
Callaway  County,  10  Mo.  668;  Hill  t. 
Missouri  Pac.  A.  Co.,  49  Mo.  A.  620; 


Digitized  by 


Google 


§§  103-105] 


ACTIONS 


[IC.J.]  991 


eonunon  law,"  or  by  Ttrtne  of  some  other  st&tnte,'^ 
or  constitutional  provision,*^  and  whether  it  was  pre- 
viously enforceable  at  law  or  in  equity/*  and  not- 
withstanding the  new  remedy  may  be  preferable  to 
or  more  efficient  than  the  old."  A  new  remedy  will, 
however,  be  held  to  be  exclusive  if  it  appears  that  the 
l^slature  intended  to  abolish  the  old  remedy  and 
substitute  the  new,^*  althouf^b  there  is  no  expr«8 
provision  to  this  effect.'" 

104]  d.  ConstitntionaUty  of  Statatory  Eem- 
edy.  A  statutory  remedy  which  is  unconstitutional 
is  not  exclusive  and  wiU  not  preclude  a  resort  to 
other  renwdies.** 

Franklin  t.  OumerMll,  9  Mo.  A.  84. 

Nebr. — State  v.  Cosgrave,  85  Nebr. 
187.  122  NW  885,  26  tiRANS  207; 
Keith  V.  TUforf,  12  Nebr.  271,  11  NW 
815. 

N.  H. — State  v.  Manchester,  etc., 
R.  Co.,  62  N.  H.  29;  Bdes  v.  Board- 
mao,  58  N.  H.  580:  Adama  v.  Richard- 
son, 4S  N.  H.  212:  Batchelder  v.  XeUy. 
10  N.  H.  4S6,  <4  AmD  174. 

N.  J.— Coze  Robblns,  9  N.  J.  L. 
884. 

N.  T. — Peo.  T.  New  York  Cent„  etc., 
R.  Co..  74  N.  T.  302;  Lane  v.  Salter, 
61  N.  T.  1;  Jordan,  etc^  Plank  Road 
Co.  V.  Morley.  23  N.  T.  652;  Roaln 
V.  LIdeerwood  Mfg.  Co.,  89  App.  Div. 
245.  8$  NTS  49;  Lott  v.  Swezey,  29 
Barb.  87;  Selden  v.  Delaware,  etc.. 
Canal  Co.,, 24  Barb.  262  [alt  29  N.  T. 
634] :  Smith  T.  Liockwood,  13  Barb. 
209;  Badger  v.  Appleton,  12  NTCiv 
Proc  95;  Dean  t.  Eldrldse.  29  HowPr 
218;  Stafford  v.  IngerBOl,  S  Hill  38; 
Cornell  v.  Butternuta,  etc..  Tump. 
Co.,  25  Wend.  365;  Bx  p.  Van  Riper.  20 
Wend.  614:  Clark  v.  Brown,  18  Wend. 
213;  Crittenden  v.  Wilaon,  6  Cow.  165. 
15  AmD  462. 

N.  C. — McKay  v.  Woodle,  28  N.  C. 
352;  Wllaon  v.  Myers,  11  N.  C.  73,  15 
Amb  SIO. 

Oh.— Dosno  Fleming.  Wright 
188. 

Okl.— Bowles  V.  Neely,  28  Okl.  B&6, 
116  P  «44. 

Tex. — Thouvenln  v.  Rodrlgues,  24 
Tex.  468;  Dawson  v.  Miller,  20  Tex. 
172.  70  AmD  380;  Luder  v.  State.  <Clv. 
A.)   152  8W  226. 

Vt. — Bergman  v.  Gay,  79  Vt.  282, 
64  A  1106;  EidwardB  v.  Osgood,  83  Vt. 
224;  Charleston  v.  Stacy,  10  Vt.  562; 
Tyler  v.  L,athrop,  6  Vt.  170;  State 
Treasurer  v.  Kelaey.  4  Vt.  S71. 

Va. — Booker  v.  McRoberts,  1  Call 
(5  Va.)  248. 

W.  Va. — Billmyer  Lumber  Co.  V. 
Merchants'  Coal  Co..  66  W.  Va.  696, 
66  SE  1078.  26  LRANS  1101;  Poling 
V.  Maddox.  H  W.  Va.  779,  24  SB  999. 

Wis.— Goodrich  T.  Milwaukee,  £4 
Wis.  422. 

Eng. — ^Wolverhampton  New  Water- 
works Co.  V.  Hawkesford,  6  C.  B.  N.  S. 
336,  95  ECL  S36,  141  Reprint  486; 
Shepherd  v.  Hills.  11  Exch.  65;  Sharp 
V.  warren,  6  Price  181. 
'  Cen. — Gale  v.  Bureau.  44  Can.  S.  C. 
SOS. 

rr.  8. — Uleenhauer  v.  Ernst,  40  N. 
S.  420. 

See  Olm^es'  v.  Guarch,  11  Porto 
Rico  67. 

•■The  rule  is,  that  If  a  statute  gives 
a  remedy  In  the  afIlrmative,-wlthout 
containing  any  express  or  Implied 
negative,  for  a  matter  which  was  ac- 
tionable at  common  law,  this  does  not 
take  away  the  common  law  remedy 
but  the  party  may  still  sue  at  com- 
mon law,  as  well  as  upon  the  statute. 
In  such  cases  the  statute  remedy  will 
be  regarded  as  merely  cumulative." 
Hickman  v.  Kansas  City;  120  Mo.  110, 
117,  SS  BW  226,  41  AmSR  684,  28  LRA 
658.  "Where  there  is  an  existing 
right,  and  the  statute  gives  only  a 
new  remedy,  the  new  ana  former  rem- 
edies are  cumulative,  and  either  rem- 
edy' may  be  resorted  to."  Barnett  v. 
Vanmeter,  7  Ind.  A.  45,  33  NE  666. 
669.     **A  statute  Instituting  a  new 


H  105]   e.  Adevnacy  of  Statutory  Remedy.  The 

rule  that  a  new  remedy  for  a  preSxistin^f  right  will 
not  be  regarded  as  exclusive"  is  particularly  appli- 
cable where  such  new  remedy  is  not  an  adequate 
one.""  But  under  the  rule  that  where  a  statute  ere" 
ates  a  new  i^ht  and  prescribes  a  remedy  such  remedy 
is  exclusive,  while  some  of  the  eases  in  applying  the 
rule  seem  to  have  laid  some  stress  upon  the  fact  that 
the  remedy  was  adequate,^  it  has  been  expressly  held 
that  in  such  caara  the  remedy  is  exclusive,  notwith- 
standing it  may  be  inadequate.'  In  such  cases  the 
courts  have  no  power  to  cnre  the  defect  by  extend- 
ing or  enlarging  the  statutory  ranedy  or  by  apply- 


tahe  away  a  pre-existing  remedy 
without  express  words  or  necessary 
Implication."  Bergman  v.  Gay,  79  Vt. 
262,  265,  64  A.  1106.  "It  Is  only 
where  a  new  right  is  given,  which  the 
party  would  not  be  entitled  to  but 
for  the  statute,  that  the  remedy  af- 
forded by  the  statute  Is  exclusive." 
Jordan,  etc..  Plank  Road  Co.  v.  Mor- 
ley, 23  K.  Y.  652.  554. 

[a]  Xllnstrmtloiui. — (1)  A  statutory 
remedy  on  the  bond  of  the  keeper 
of  a  public  ferry  is  merely  cumula- 
tive, and  does  not  preclude  a  com- 
mon-law action  for  negligence.  Wells 
V.  Steele.  81  Ark.  219.  (2>  Forcible 
entry  and  detainer  la  not  an  exclusive 
remedy  where  facta  are  alleged  show- 
ing a  cause  of  action  Independent  of 
the  code  provision  relating  to  this 
remedy.  Gilbert  v.  Peck,  162  Cal.  64, 
121  P  316.  AnnCa8l913C  1349.  (3)  A. 
code  provision  making  the  assets  of 
expired,  dissolved,  and  Insolvent  cor- 
porations trust  funds  for  the  benefit 
of  their  creditors  and  stockholders, 
and  authorising  suits  In  equity  by 
creditors  to  wind  them  up.  d9eB  not 
provide  an  exclusive  remedy  and  does 
not  take  away  the  right  to  proceed 
to  JndgmMit  and  execution.  BHlmyer 
Lumber  Co.  v.  Merchants'  Coal  Co^ 
66  W.  Va.  696,  86  SE  1078,  2«  LRANS 

[b]  I&  T"*'***"  law<— The  rule 

as  stated  In  the  text  Is  as  applicable 
to  the  remedies  of  the  maritime  law 
as  to  those  of  the  common  law.  The 
Clatsop  Chief,  8  Fed.  767,  7_Sawy. 
279;  The  M.  M.  Wright,  17  P.  Cas. 
No.  9,983,  Brown  Adm.  290;  The 
Waverly,  29  F.  Cas.  No.  17,301,  7 
Bias.  465. 

89.  Sawyer  v.  Ballew.  4  Port. 
(Ala.)  116:  CofUn  v.  Field,  7  Cush. 
(Mass.)   356.   See  also  cases  supra 

note  88.   

SO.  Ala. — Chapman  v.  Weaver,  19 
Ala.  626. 

Colo,— Colorado  Milling,  etc.,  Co.  v. 
Mitchell,  26  Colo.  284,  5?  P  28. 

na. — Mitchell  v.  Duncan,  7  Fla.  18. 
Mass. — Lowell  v.  Wyman,  12  Cush. 
273 

N.  T. — Bumham  v.  Onderdonk,  41 
N.  T.  425;  Vinton  v.  Cattaraugus 
County.  BO  Hun  600,  8  NTS  867. 

Wis.— Goodrich  V.  Milwaukee,  84 
Wis.  422.  „  ^* 

91.  Hickman  V.  Kansas  City;  120 
Mo.  110.  25  SW  286,  41  AmSR  884.  28 
LRA  658,  ^  ■ 

Sa.  Montandon  v.  Deas,  14  Ala.  88, 
48  AmD  84.  See  also  Ahmi  V.  Ash- 
ford,  12  Hawaii  12. 

Bffeot  of  statnfeovgr  MVwOar  m 
•qnltr  tarlsOSoaoa  sea  K^lty  [16 
Cyc  84-36]. 

[a]  A  aew  eanitahle  remedy  given 
by  statute  is,  unless  the  statute  pro- 
vides otherwise,  merely  cumulative 
and  does  not  prevent  a  resort  to  other 
preexisting  equitable  remedies.  Atchi- 
son Bd.  01  Education  v.  Scovllle,  13 
Kan.  17. 

#3.  Sawyer  v.  Ballew,  4  Port. 
(Ala.)  116;  Rosin  v.  Lldgerwood  Mfg. 
Co.,  89  App.-Dlv.  245,  86  NTS  49; 
Dean  v.  Eldridge,  29  HowPr  (N,  T.) 

218^ 

S4.  Md. — Montel  V.  Consolidation 
Coal  Co.,  39  Md.  164. 

Masa — Raymond    v.  Andrews, 


remedy  for  an  existing  right  does  not  ■  Gush.    865;   Crosby   v.  Bennett, 


Meto.  17;  Williams  HIngljam.  etc.. 
Bridge,  etc..  Corp.,  4  Pick.  341;  Btow- 
ell  V.  Flagg,  11  S&as.  364. 

Mo. — Toung  V.  Kansas  City,  etc., 
R.  Co.,  83  Mo.  A.  609. 

N.  T.— Lane  v.  Salter,  27  N.  T. 
Super.  239  [rev  on  other  grounds  61 
N.  Y.  1]. 

S.  C. — New  York  L.  Ina.  Co.  v. 
Mobley,  90  S.  C.  652,  73  SE  1032. 

Eng. — Crisp  v.  Bunbury,  8  Bing. 
394,  21  ECL  592,  131  Reprint  445. 

[a]  "There  are  three  ways  In 
which  this  may  be  done:  First,  by 
a  repealing  clause:  aecond,  by  such 
repugnance  that  the  two  laws  may 
not,  in  reason,  both  stand;  third,  by  a 
revision  of  the  whole  subject-matter 
of  the  former  law  which  is  evidently 
Intended  as  a  substitute  for  It." 
Young  v.  Kansas  City,  eta,  R.  Co., 
33  Mo.  A.  609,  514. 

[b]  Bffect  of  oode  provlalona. — A 
statutory  remedy  will  be  regarded  as 
exclusive  where  It  Is  prescribed  by 
a  code  which  In  a  different  section 
expressly  repeals  all  previous  laws 
and  statutes  providing  dlCFerent  meth- 
ods of  procedure,  Grlgsby  v.  Bar^ 
14  Bush  (Ky.)  330;  Lane  v.  Salter,  27 
N.  T.  Super.  239  [rev  on  other  grounds 
51  N.  T.  1]. 

86.  Montel  V.  Consolidation  Coal 
Co..  89  Md.  164.  See  also  oases  supra 
note  94. 

»B.  Cleveland,  etc^  R.  Co.  v.  Pole- 
cat Drain.  Dlst.,  218  lit  88.  72  NB 
684  (holding  that  this  rule  applies, 
although  the  statute  which  provides 
the  remedy  creates  the  right,  since 
If  the  remedy  is  unconstitutional 
there  is  In  legal  efCect  no  r«medy 
provided  by  the  statute). 

eT.    See  supra  I  103. 

98.  Hickman  v.  Kansas. City.  120 
Mo.  110,  25  SW  225.  41  AmSR  684. 
23  LRA  658:  Keith  v.  Tllford,  12 
Nebr.  271,  11  NW  316. 

99,  See  supra  S  102. 

1.  See  Johnston  v.  Louisville.  11 
Bush  (Ky.)  527:  Thayer  v.  Kitchen, 
200  Mass.  382.  86  N:e:  962;  State  v. 
Manchester,  etc.,  R.  Co.,  62  N.  H.  29; 
Dudley  v.  Mayhew,  3  N.  Y.  9. 

a.  Globe  Newspaper  Co.  v.  Walker, 
210  U.  S.  356,  28  SCt  726.  52  L.  ed. 
1096  (where  the  rule  is  said  to  ap- 
ply "however  Inadequate"  the  statu- 
tory remedy  may  be) ;  Janney  v.  Buell, 
55  Ala.  408:  Faribault  v.  Mlsener.  20 
Minn.  896  (where  the  court  said:  "No 
doubt  the  proceeding  provided  by  the 
statute  Is  insufflclent  and  Imprac- 
ticable .  .  .  This  la  good  (rround 
for  an  application  to  the  legislature 
to  provide  a  more  available  and  efn- 
cient  method;  but  it  aflforda  no  basis 
for  the  Inference  that  the  legislature 
Intended  that  the  plaintiff  should  have 
any  other  remedy  than  that  which  It 
has  seen  fit  to  provide,  however  In- 
adequate such  remedy  may  prove"); 
Kennedy  v.  Reames,  16  S.  C.  548.  But 
see  Autaugua  County  v.  Davis,  32  Ala. 
703;  Johnston  V.  Loulsvllle,  11  Bush 
(Ky.)  627. 

[aj  Alttiongb  resort  to  the  statn- 
to^  remedy  la  Itmosslble,  as  by  the 
death  of  a  party  who  is  Indispensable 
to  the  pursuit  of  such  remedy,  this 
does  not  authorise  a  resort  to  a  dif- 
ferent remedy.  Janney  v.  Buell,  6S 
Ala.  408. 
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ing  a  different  remedy,'  whether  they  be  courts  of 
law  or  of  equity/  for  the  juriadiction  of  equity  in 
eases  where  the  remedy  at  law  is  inadequate"  does 
not  extend  to  cases  wh«re  a  statute  creates  the  right 
and  prescribes  a  partienlar  remedy  for  its 
enforcement." 

[$  106]  f.  Remedy  OoextensiTe  with  Bight 
While  the  rule  under  which  statutory  remedies  for 
new  rights  are  held  to  be  exclusive  is  not  ordinarily 
affected  by  the  inadequacy  of  the  remedy/  the  rule 
is  said  to  apply  only  where  the  remedy  is  coextensive 
with  the  right/  and  while  exclusive  to  this  extent* 
it  will  not  ordinarily  be  permitted  to  restrict  the 
right,"  or  to  preclude  a  resort  to  other  remedies  in 
cases  or  under  circumstances  other  than  those  for 
which  the  remedy  is  given."  Upon  the  same  prin- 
ciple if  the  statutory  remedy  is  available  only  at 
the  instance  of  a  particular  party,  it  will  not  pre- 
clude another  party  &om  resorting  to  a  different 
remedy.*' 

3.  Globe  Newspaper  Co.  t.  Walker, 
210  U.  B.  S66.  28  SCt  728,  '62  1^  6d. 
1096;  Phillips  V.  Ash,  63  JUa.  414; 
Janner  v.  Buell.  55  Ala.  408;  Kennedy 
T.  Reames,  15  S.  C.  548. 

Phillips  V.  Ash,  63  Ala.  414; 
Janner  v.  Buell,  55  Ala.  408. 

B.   See  BquUy  [16  Cyo  30]. 

«.  Janney  v.  Buell,  65  Ala.  408. 
See  also  Equity  119  Cyo  87  text  and 
note  411. 

[a]  SavitaUa  latecpostttoiu— (1> 
It  has  been  ■urreated  that  if  fraud 
Intenranea.  obstruotinr  the  enforce- 
ment of  the  riffht  by  the  statutory 
remedy,  or  some  other  Impediment  or 
dllBcufty  is  Interposed,  rendering  the 
Btatutory  remedy  Inadequate,  a  court 
of  equity  might  take  jurisdiction  to 
enforce  It,  as  It  takes  jurisdiction 
upon  its  own  principle  to  relieve 
against  fraud  or  accident  when  legal 
remedies  are  not  complete  or  ap- 
propriate. Chandler  v.  Hanna,  73  Ala. 
390,  <2)  But  in  the  absence  of  a  spe- 
cial cause  for  equitable  interpoBltlon, 
the  court  should  not  assume  a  Juris- 
diction which  the  statute  has  com- 
mitted to  a  court  of  law,  and  apply 
other  remedies  for  the  enforcement 
of  a  purely  statutory  right  than  such 
as  the  statute  prescribes.  Chandler  v. 
Hanna,  78  Ala.  390. 

7.  qee  supra  j  105. 

8.  Fletcher  v.  State  Capital  Bank, 
37  N.  H.  369;  In  re  Brlggs,  29  N.  H. 
547:  Dean  v.  Sullivan  R.  Co.,  22  N. 
H.  316;  Lichfield  v.  Simpson,  8  Q.  B. 
«5,  55  ECL  66,  115  Reprint  798. 

9.  Fletcher  v.  State  Capital  Bank, 
87  N.  H.  869. 

IOl  Fletcher  v.  State  Capital  Bank, 
37  N.  H.  869. 

tal  Xnteat  of  isffirtatnrer— (D  "In 
a  case  of  doubt  as  to  the  Intention 
of  the  act  in  reference  to  the  extent 
of  the  right  which  It  creates,  a  con- 
sideration of  the  nature  and  extent 
of  the  remedy  provided  may  aid  In 
giving  the  proper  construction  to  the 
statute,  as  to  its  meaning  In  refer- 
ence to  the  extent  of  the  right." 
Fletcher  v,  State  Capital  Bank,  37 
N.  H.  369,  395.  <2r  But  where  it  Is 
obvious  from  the  provisions  of  the 
statute  that  the  right  Is  established 
In  cases  which  the  remedy 'provided 
by  the  statute  does  not  reach,  the 
remedy  Is  at  most  to  be  held  exclusive 
only  in  the  case  to  which  It  applies. 
Fletcher  v.  State  CaplUl  Bank.  37 

SI. '  Fletcher  v.  State  Capital  Bank, 
37  N.  H.  869;  Troy  v.  Cheshire  R.  Co., 
23  N.  H.  83,  55  AmD  177;  Osgood  V. 
Blake,  21  N.  H.  550;  Babcock  v.  Gran- 
ville, 44  Vt.  32&;  Mchfleld  V.  Simp- 
son, 8  Q.  B.  65,  55  ECL  65,  116  Re- 
print 798:  Ross  V.  Rugge-Prlce,  1  Ex. 
D.  269. 

Ca]  IUustrmtions.~(l)  While  a 
statutory  remedy  for  the  abatement 
of  a  tax  will  exclude  other  remedies 
for  such  abatement.  It  will  not  ex- 


clude other  remedies  for  a  wrong- 
ful imprisonment  or  a  wrongful  selx- 
ure  and  sale  of  property  under 
color  of  an  lllegaf  title.  In  re 
Brlggs,  29  N.  H.  547.  (2)  A  statute 
givmg  a  right  to  a  homestead  exemp- 
tion under  different  circumstances, 
and  merely  providing  a  method  for 
setting  off  the  homestead  of  a  debtor 
during  his  lifetime,  does  not  exclude 
other  methods  for  setting  off  the 
homestead  right  of  a  widow  after  the 
death  of  the  husband.  Fletcher  v. 
State  Capital  Bank.  87  N.  H.  869.  (8) 
Under  a  statute  requiring  railroad 
companies  to  build  and  maintain 
fences,  and  providing  that  In  the 
event  of  a  ^ilure  to  do  so  the  ad- 
joining landowner  may  build  or  re- 
pair them  and  recover  the  cost  from 
the  railroad  company,  this  remedy  Is 
not  general,  but  is  limited  to  the 
single  object  of  obtaining  compensa- 
tion for  such  building  or  repairing, 
and  does  not  preclude  an  action  to  re- 
cover damages  to  plaintiff's  stock  or 
lands  resulting  from  the  railroad 
company's  neglect  of  duty.  Dean  v. 
Sullivan  R.  Co.,  22  N.  H.  316. 

19.  Healey  v.  New  Haven,  49  Conn. 
394;  Soulard  v.  8t  Louis,  86  Mo. 
546. 

[a]  XUiurtratloiui^d)  A  statute 
Incorporating  a  water-works  company 
and  authorizing  it  to  divert  water 
from  a  certain  stream,  and  to  sue 
out  writs  of  ad  quod  damnum  to  as- 
certain the  damages  sustained  by  ri- 
parian owners,  confers  such  remedy 
upon  the  company  alone,  and  does  not 
deprive  riparian  proprietors  of  their 
common-law  action  for  damages 
where  the  company  fails  to  avail 
itself  of  the  statutory  remedy.  Btein 
V.  Burden,  24  Ala.  130,  60  Ami)  453. 
(2)  Where  a  statute  makes  a  munici- 
pality liable  for  damages  sustained  by 
changing  the  grade  of  a  street,  and  the 
method  provided  for  assessing  such 
damages  applies  only  to  proceedings 
Instituted  by  the  municipality,  the 
landowner  la  not  precluded  from  re- 
sorting to  other  remedies  if  the  mu- 
nicipality falls  to  institute  such  pro- 
ceedings. Healey  v.  New  Haven,  49 
Conn.  394.  <3)  Where  a  statute  In  re- 
gard to  the  condemnation  of  property 
by  a  municipality  provides  a  remedy 
for  the  assessment  of  damages  only  in 
the  case  of  proceedings  Instituted  by 
the  municipality,  the  landowner  Is 
not  precluded  from  resorting  to  other 
remedies  where  the  municipality  fails 
to  Institute  such  prooeedlnes.  Jami- 
son V.  Springfield,  63  Mo.  224;  Boulard 
v.  St.  Louis.  36  Mo.  546. 

13.   Cross  nferenoea: 
Remedy  to  enforce  payment  of  stock 
subscription  or  assessment  by  for- 
feiture or  sale  of  stock  of  delln- 

?uent  stockholder  see  Corporations 
10  Cyo  603.  604]. 
Remedy  to  enforce  payment  of  tax 
see  Taxation  [37  Cyc  1283,  1241], 


[$  107]  g.  Nonjndidal  Remedias."  In  deter- 
mining whether  a  statutory  remedy  is  exclusive  or 
cumulative  a  distinction  has  sometimes  been  made 
between  judicial  and  nonjudicial  remedies/*  but 
ordinarily  the  general  principles  above  stated"  have 
been  applied  in  such  cases,  without  any  reference  to 
the  nonjudicial  character  of  the  statutory  remedy/* 
and  whUe  such  remedies  have  in  a  majority  of  cases 
been  construed  as  being  merely  cumulative/'  they 
have  also,  under  some  statutes,  been  cons  trued  as 
being  exclusive.'" 

[$  108]  h.  Remedy  for  DamagM  from  Antlior- 
ized  Act.  Where  the  legislature  authorizes  an  act 
the  necessary  and  natural  consequence  of  which  is 
damage  to  the  property  of  another,  he  who  does  the 
act  as  authorized  cannot  be  regarded  as  a  trespasser 
or  wrongdoer/*  and  if  the  statute  provides  a  z'emedy 
for  the  reeovezy  of  the  damages  occasioned  thereby, 
such  remedy  is  exclusive,^  and  supersedes  any  rem- 
edy which  the  injured  party  might  otherwise  have 

Remedy  to  enforce  payment  of  tolls 
by  detaining  or  denying  right  of 
passage  to  person  refusTng  to  pay 
see  Toll  Roads  [38  Cyc  398]. 
14.    Jordan,  eta.  Flank  Road  Co. 
V.  Morley,  23  N.  T.  662,  654  (where 
the  court  said:    "The  principle  has 
primary    reference    to    remedlea  or 
processes  of  a  Judicial  nature").  See 
also  U.  S.  V.  Lyman.  t9  T.  Cas.  No. 
16,647,  1  Mason  482. 

IB.    See  supra  IS  101-103. 

16.  See  RusseU  v.  Uuldraugh'a 
Rill,  etc..  Road  Co.,  IS  Bush  (Kv.) 
807:  Inatone  v.  Frankfort  Bridge  Co., 
i  Bibb  (KyJ  S76,  6  AmD  638:  An- 
dover,  etc.,  Turnp.  Corp.  t.  Oould.  < 
Mass.  40,  4  AmD  80;  and  caacM  infra 
notes  17.  18. 

17.  AlA. — Autauga  County  v. 
Davis,  22  Ala.  703. 

Conn. — ^Hartford,  etc,  R.  Co.  v. 
Kennedsr,  12  Conn.  498. 

Del. — iitandel  v.  Shounsker,  1  Del. 
665. 

Ky.T— Instone  v.  Frankfort  Bridge 
Co.,  2  Bibb  676,  6  AmD  638. 

Me. — Bear  Camp  River  Co.  v.  Wood- 
man, 2  Me.  404, 

N.  H.— Chesley  v.  Smith,  1  N-  H.  20. 
N.  T. — Jordan,  etc..  Plank  Road  Co. 
V.  Morley.  23  N.  T.  652, 

Pa. — ^Delaware,  etc^  Canal  Nav.  Co. 
T.  Sansom,  1  Binn.  70. 

Eng. — Great  Northern  R.  Co.  v. 
Kennedy,  7  D.  &  L.  197;  Shepherd  v. 
Hills.  11  Elxch.  66. 

Ont. — Municipal  Council  v.  Wllmot 
Tp..  17  U.  C.  Q.  R  82. 

18.  Russell  V.  Muldraufth's  Hill, 
etc.,  Road  Co..  13  Bush  (Ky.)  307; 
Johnston  v.  Louisville,  11  Bush  (Ky.) 
627 ;  Andover,  etc..  Tump.  Corp.  v. 
Gould.  6  Mass.  40.  4  AmD  SO:  Crisp 
V.  Bunbury,  8  Blng,  894,  21  BCL  &B3. 
131  Reprint  445. 

[a]  OoaatmoUoB  of  ststntoa. — 
While  the  Jurisdiction  of  the  courts 
Is  not  to  be  ousted  excenf  by  express 
words  or  necessary  Implication,  yet 
where  a  statute  prescribing  a  non- 

iudlclal  remedy  clearly  manifests  an 
ntentlon  to  take  away  the  remedy  by 
action  and  substitute  the  new  remedy 
in  its  place,  such  remedy  must  be 
held  to  be  exclusive.  Crisp  v.  Bun- 
bury,  8  Ring.  894.  21  ECL  fi>2,  131 
Reprint  446. 

[bl  Where  a  atatato  crsatsa  a  bow 
right  and  provides  a  remedy  of  this 
character  for  its  enforcement,  such 
remedy  is  exclusive.  Russell  v.  Mul- 
drauph's  Hill,  eta.  Road  Co..  13  Bush 
(Ky.)  307;  Andover,  etc.  Tump.  Corp. 
-7.  Gould,  6  Ma8s..r40,  4  AmD  80. 

19.  Stevens  v.  Middlesex  Canal, 
12  Mass.  466;  Baker  v.  Hannibal,  etc., 
R.  Co..  36  Mo.  643;  Bruce  v.  Dela- 
ware, etc..  Canal  Co.,  19  Barb.  (N.  Y.) 
371 ;  Little  Miami  B.  Co.  v.  Whltacre, 
8  Oh.  St.  590. 

aa  Mass.— Hull  V.  Westfleld,  133. 
Mass.  433;  Flagg  v.  Woroester.  13: 
Gray  601;  TOw^v.  Bostoo,  10  Cush... 
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had."  This  principle  has  been  frequently  applied 
Tith  regard  to  reifiedies  provided  for  the  ascertAin- 
ment  and  recovery  of  diunages  caused  by  the  exercise 
of  the  right  of  eminent  domain,"  by  the  laying  out 
or  altering  of  streets  and  highways,  or  the  flooding 
of  lands  by  authorized  millcUma.''  Bemedies  of  this 
character  have,  however,  under  some  statutes,-  been 
held  to  be  merely  cumulative.^  If  the  statutory 
remedy  is  given  oiUy  to  the  party  causing  the  injury, . 
the  piurty  sustaining  the  injury  is  not  precluded  from 
resorting  to  other  remed^Es;""  nor  is  he  precluded 
from , resorting  to  other  remedies  for  the  recovery 
of  damages  not  within  the  scope  and  purpose  of  the 
statutory  remedy,*'  such  as  damages  caused  by  the 
negligent  or  unauthorized  aets  of  the  other  party  .'^ 
li  109]  L  Penalties  and  Damages.™  Under  penal 
statutes  vhiefa  authorize  a  recov^  of  the  p«malty 
hy  the  injured  party,  the  question  frequently  arises 
as  to  whether  this  remed^r  is  exclusive^  or  whether 
the  injured  party  may  maintain  an  action  for  dami 
agea.*"  The  general  rule  is  that  if  the  act  which  ,  is 
made  the  subject  of  the  penalty  is  independently  of 
the  statute  an  actionable  wron^,  the  right  to  sue  for 
the  penalty,  is  merely  cumnlative  and  does  not  pre- 
clude an  action  for  damages  but  that  if  the  statute 
creates  a  new  right  or  duty  not  existing  at  common 


law,  and  prescribes  a  penalty  for  its  violation,  an 
action  for  the  penalty  is  the  exelnsive  remedy  of  the 
injured  party,"  unless  the  statute  provides  others 
wise."   It  is  ordinarily  held,  however,  that  if  the 


235 :  Sudbury^  Meadows  t.  Middlesex 
Canal,  23  Pick.  36;  Stevens  v.  Middle- 
sex Canal.  12  Mass.  466. 

Mo. — Leary  v.  Hannibal,  etc.,  R. 
Co.,  38  Mo,  Baker  v.  Hannibal, 

etc.,  R.  Co..  36  Mo.  543. 

N.  H, — Bennlker  v.  Contoocook  Val- 
ley R.  Co.,  29  N.  H.  146. 

N.  T, — Bruce  v,  Hudson  Canal  Co., 
19  Barb.  871:  Calklnr  v.  Baldwin,  4 
"Wend.  067,  21  AmD  188: 

Oh. — Little  Miami  R.  Co.  v.  Whlt- 
acre,  8  Oh.  St.  590. 

Pa, — Fehr  V.  Schuylkill  Nav.  Co.. 
69  Pa.  161;  McKlnney  v.  Mononsa- 
hela  Nav.  Co.,  14  Pa.  66.  53  AmD  517. 

S.  C. — McLaucblln  v.  Charlotte,  eta, 
IL  Co.,  39  8.  C.  L.  S83. 

See  also  Municipal  Corporations 
[28  Cye  1096,  1097]. 

ai.  SttdbuiT  Meadows  v.  Middle- 
sex Canal,  23  Pick.  (Mass.)  36; 
Baker  v.  Hannibal,  etc.,  R.  Co..  36  Mo. 
SIS.    See  also  cases  supra  note  20. 

SB.  Trimble  V.  White  Water  YaJ- 
ley  Canal  Ca,  Smith  (Ind.)  SS;  Hull 
T.  Westfleld,  13S  Mass.  433;  Stevens 
V.  Middlesex  Canal.  12  Mass.  466; 
Oedney  v.  Tewksbury,  3  Mass.  307: 
Baker  v.  Hannibal,  etc.,  R.  Co.,  36 
Mo.  648.  See  Eminent  Domain  [16 
Cyc  9801. 

as.  Cole  V.  Muscatine,  14  Iowa  296; 
Osbom  T.  Fall  River,  140  Mass.  608, 
5  NE  483;  Oedney  v.  Tewksbury,  3 
Mass.  307.  See  Municipal  Corpora- 
tions 12S  Cyc  1096,  1097];  Highways 
[37  Cyc  244]. 

94.  Hazen  v.  Bssex  Co.,  12  Cush. 
fMass.)  475:  Wolcott  Woolen  Mfn. 
Co.  V.  TTpham,  6  Pick.  (Mass.)  292; 
Stowell  V.  Flaerg.  H  Mass.  364;  Calk- 
ing V.  Baldwin,  4  Wend.  (N.  YJ  667, 
21  AmD  168;  Wood  v,  Hustls.  17  Wis. 
416:  Babb  V.  Mackey.  10  Wis.  871. 
But  see  Crittenden  v.  Wilson,  G  Cow. 
(N.  Y.)  165,  IB  AmD  462. 

35.  Pryebura:  Canal  v.  Prye,  B  Me. 
Adams  v,  Richardson,  43  M.  H. 
212;  Selden  V.  Delaware,  etc..  Canal 
Co.,  24  Barb.  (N.  T.)  3S2  [aft  29  N. 
Y.  6341:  Crittenden  v.  Wilson,  B  Cow. 
(N.  Y.>  166.  IB  AmD  462.  See  also 
Eminent  Domain  [16  Cyc  982  text  and 
note  62]. 

3&  Jamison  v.  Sprtngfleld,  S3  Mo. 
224:  Soulard  v.  St  Louis,  36  Mo.  546. 

"Where  the  Legislature  authorises 
an  act  of  this  kind,  the  natural  and 
inevitable  result  of  which  will  b«  to 
damasre  or  appropriate  the  property 
of  another,  and  at  the  same  time 
points  out  the  mode,  at  the  election 
of  either  party,  how  these  damages 
can  be  aaoertalned  and  redress  ob- 

[1  C.  J.-63] 


talned,  the  common  law  rehaedy  will 
be  taken  to  be  superseded  and  the 
statutory  remedy  exclusive  .  .  . 
but  where  no  such  remedy  is  given 
,at  the  election  of  the  party  com^aln- 
ing  of  the  injury,  the  common  law 
right  of  action  remains  unaltered." 
Soulard  v.  St.  Loul^SS  Mo.  B46.  552. 

27.  Cogswell  V.  Essex  Mill  Corp., 
6  Pick.  (Mass.)  94. 

38.  Perkins  T.  Lawrence,  136  Mass. 
305;  Winkley  v.  Salisbury  Mfg.  Co., 
14  Gray  <MasB.)  443;  Estabrooks  v. 
Peterborough,  etc..  R.  Co.,  12  Cush. 
(Mass.)  224;  Fehr  v.  SehuylkUl  Nav. 
Co.,  69 'Pa.  161. 

as.   Cross  feferwic— I 
Particular  penalties  see  Penalties  [80 

Cyc   1331  ],   and  cross  references 

there  given. 
Remedies  tbr  recovery  of  penalty  see 

Penalties  [30  Cyc  1344]. 
Right  of  action  for  violation  of  penal 

statute  see  supra  S  51. 

30.  See  cases  infra  notes  81  et  seq. 

31.  Ala. — Sawyer  v.  Ballew,  4  Port. 
116. 

Ind.— Lang  v.  Scott,  1  Blackf.  40B, 
12  AmD  2Bf 

Iowa. — Helserman  v.  Burlington, 
etc..  R  Co.,  63  Iowa,  732.  18  NW  903. 

He. — Cumberland,  eta.  Canal  Corp. 
V.  Hitchings,  ^9  H&  206;  Hayes  v. 
Porter,  22  M«.  871, 

Mo.— -iba  V.  Hannibal,  eta,  B.  Co., 
45  Mo.  469. 

N.  Y.— Renwick  v.  Morris,  7  Hill 
675;  Farmers'  Tump.  Road  V.  Coven- 
try, 10  Johns.  389. 

N.  C— McKay  v.  Woodle,  28  N.  C. 
852. 

8.  C. — Glbbes  v.  Beaufort,  20  S.  C. 
213. 

"Where  the  law  has  affixed  for- 
feitures for  certain  Infractions  there- 
of or  for  neglects  In  not  conforming 
to  its  re<iulrements,  whereby  Individ- 
uals are  Injured,  they  are  not  in 
consequence  thereof  deprived  of  the 
remedy,  which  would  exist  if  no  pen- 
alties were  prescribed."  Hayes  v. 
Portir,  22  Me.  871.  376. 

33.  Ark. — St.  Louis,  eta,  R.  Co.  v. 
Buslck,  74  Ark.  589,  86  SW  674;  Choc- 
taw, etc.,  R.  Co.  v.  Vosburg,  71  Ark. 
232,  72  SW  574. 

Ind.— Lang  v.  Scott.  1  Btaokf.  405, 
12  AmD  KT. 

N.  T. — Almy  v.  Harris,  S  Jobns. 
17B. 

Pa.— Made  v.  Wright,  180  Pa.  472, 
86  A  913. 

Vt.— Brattleboro  v.  Wait.  44  Vt.  459. 

"If  a  statute  Is  Introductory  of  new 
rights  Which  did  not  before  exist  In 


penalty  is  not  ^elusivefy  for  ike  benemt  of  the  in- 
jured party  or  may  be  recovered  by  a  common  in- 
former, an  action  for  damages  is  not  precluded." 
A  distinction  has  also  been,  made  between  cases 
where  the  statute  contains  merely  a  general  prohibi- 
tion of  an  act  under  a  penalty,  and  where  it  vesta  a 
property  right  in  a  particular  individual,''  it  being 
held  that  in  cases  of  the  latter  class,  although  the 
right  is  derived  from  the  statute,  the  injured  party 
is  not  confined  to  an  action  for  the  penalty,  but  may 
sue  for  damages,**  particular^  where  the  penalty  is 
not  exclusive^  for  his  b^eflt,  but  may  be  sued  for 
by  a  common  informer."  In  some  cases  a  right  of 
action  for  damages  is  expressly  given  a  general 
statutory  provision,""  or  by  the  statute  prescribing 
the  penalty."  The  question  must  &equently  be  de- 
termmed  hy  a  construction  of  the  provisions  of  the 
penal  statute.^  Under  some  statutes  it  has  been 
held  that  the  injured  party  may  at  his  election  sue 
either  for  a  penalty  or  for  damages,^  but  not  both," 
and  under  others  that  he  may  recover  both  the  penalty 
and  damages.^ 

the  country,  and  prescribes  a  penalty 
for  their  violation,  the  persons  claim- 
ing under  the  act  must  depend,  for 
the  security  of  the  rights  thus  ) 
claimed,  upon  the  provisions  therein 
speclfled,"  Lang  v.  Scott,  1  Blaokf. 
(Ind.)  40B,  12  AmD  257. 
SS.    See  Mack  v.  Wright.  180  Pa. 

472,  6  A  913. 
34.   Hayes  v.  Porter.  22  Me.  371; 

Barden  v.  Crocker,  10  Pick.  (Mass.) 
383;  Beckford  v.  Hood,  7  T.  R.  620l 
101  Reprint  1164. 

36.    Barden   v.   Crocker.   10  "Pitik. 

iHasB.)  383;  Beckford  v..  Hood,  7  T. 
:.  620,  101  Reprint  1164. 
88.  Barden  v.  Crocker,  10  Pick. 
(Mass.)  383;  Beckford  v.  Hood,  7  T. 
R.  620,  101  Reprint  1164.  Compare 
Lang  v.  Scott,  1  Blackf.  <bid.>  405, 
12  AmD  257;  Almy  v.  Harris,  6  Johns. 
(N.  Y.)  175. 

87.  Barden  v.  Crotikflr.  10  Pick. 
(Mass.)  388:  Beckford  v.  Hood,  7  T. 
R.  620,  101  Reprint  J1164. 

88.  ^  Norfolk,  etc^  R  Co.  Irvine, 
84  Va.  B63,  5  SE  532;  Western  TTnlon 
Tel.  Co.  v.  Reynolds,  77  Va.  173,  46 
AmR  715;  Mapel  v.  John,  42  W.  Va.  80, 
24  SE  608,  67  AmSR  839,  82  LRA  800. 

[a]  Stetntory  provtsioas.— f  1 )  In 
some  states  it  is  expressly  provided 
by  statute  that  any  person  Injured 
by  the  violation  of  any  statute  may 
recover  from  the  offender  such  dam- 
ages as  he  may  sustain  by  reason  of 
the  violation,  although  a  penalty  or 
forfeiture  for  such  violation  is  im- 
posed, unless  the  same  la  expressly 
stated  to  be  in  lieu  of  such  damages. 
Norfolk,  etc..  R.  Co.  v.  Irvine.  84  Va. 
563.  5  SE  632:  Western  TTnlon  Tel. 
Co.  V.  Reynolds.  77  Va.  173.  46  AmR 
71B;  Mapel  v.  John,  42  W.  Va.  SO.  24 
SE  60S.  57  AmSR  839,  82  LRA  800. 
(2)  It  nas  been  held,  however,  that 
this  provision  does  not  give  any  new 
right  of  action,  but  merely  preserves, 
notwithstanding  the  penalty,  any 
right  of  action  for  damages  which  the 
injured  party  may  otherwise  have. 
Tyler  v.  Western  TTnlon  Tel.  Co.,  64 
Fed.  634. 

39.  Western  TTnlon  Tel.  Co.  v.  Rey- 
nolds, 77  Va.  173,  46  AmR  715. 

40.  McFarland  v.  Mississippi 
River,  etc..  R.  Co.,  176  Mo.  422.  75 
SW  162;  Mack  v.  Wright.  180  Pa. 

473,  36  A  913. 

41.  Illinois  Cent  B.  Co.  v.  Pea, 
81  HI.  A.  17«;  Wabash  B.  OOu  Feo., 
78  III.  A.  368. 

40.  Wabash  R.  Co.  T.  Pwn,  78  HI. 
A.  2SS. 

48.  UcFarland 
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[9  110]  A.  Common-Law  Foims  of  Action— 1.  In 
Qvxet$L  At  common  law  there  were  a  number  of  dis- 
tinct and  technical  forms  of  civil  actions,*'  both  ex 
contractu,**  and  ex  delicto  and  nnder  the  common- 
law  practice  it  is  highly  important  that  the  distinc- 
tions between  these  forms  of  action  shall  be  observed 
and  that  the  proper  form  of  action  be  in  all  eases 
adopted."  In  the  code  states  these  formal  distioc- 
tiong  have  been  expressly  abolished,**  but  in  juris- 
dictions where  the  code  practice  has  not  been  adopted 
they  are  still  to  a  greater  or  less  extent  observed,*" 
although  even  in  these  jurisdictions  some  of  the 
distinctions  formerly  recoeniized  have  been  modi- 
fied or  abolished  by  statute.  Practically  all  of  these 
diflEerent  forma  of  action  have  been  made  the  sub- 
jects of  separate  titles  in  this  work,  where  the  nature 
and  scope  of  each  as  a  remedy  are  fully  treated,'* 
and  in  this  title  it  is  proposed  merely  to  enumerate 
the  different  forms  of  action,*"  and  point  out  the  dis- 
tinctions between  them,*"  with  illustrations  of  the 
distinctions,"  and  to  show  the  changes  which  have 
been  effected  by  the  codes  and  practice  acts." 

Rivei;  etc.,  R.  Co.,  17B  Mo.  *22,  75 
SW  152 ;  Scott  v.  Missouri  Pac.  H. 
Co.,  88  Ma  A.  528:  Fisher  v.  New 
York  Cent.,  etc..  R.  Co.,  46  K.  T.  644. 

44.  Jones  'V.  Uttlefleld,  3  Terg. 
(Tenn.)  138,  189;  Orton  T.  Butler,  2 
Chit.  848,  18  ECL  668;  1  Chltty  PI. 
<16th  ed)  109. 

4Bh  Jones  V.  Ltttlelleld,  8  Terr. 
(Tenn.)  138,  189;  1  Chltty  PI.  (l«th 
ed)  109;  Pomeroy  Rem.  &  Rem. 
BlKhts  J  21. 

«.  Jones  T.  LIttlefleld,  8  Terv. 
(Tenn.)  188,  189;  1  Chltty  PI.  (leth 
ed)  110,  189:  Pomeroy  Rem.  &  Rem. 
RlKhts  S  21. 

vr.  III.— Creel  v.  Kirkham,  47  HI. 
844. 

Ky.— Wlckllffe  v.  Banders,  6  T.  B. 

Mon.  296. 

Md.— Warfleld  v.  Walter,  11  QUI 
&  J.  80. 

N.  J. — Homer  v.  Parker,  8  N.  J. 
L.  648. 

N.  T.— Vail  T.  Lewis,  4  Johns.  460, 
4  AmD  300. 

Ta. — Taylor  v.  Rainbow.  2  Hen.  & 
M.  (12  Va.)  438. 

Bnr. — Orton  v.  Butler.  2  Cti\t.  843, 
18  BCL  668;  1  Chltty  PI.  (16th  ed) 
106-109. 

Brror  as  to  fmna  of  mUob  see  Infra 
i  138. 

M.   See  Infra  !  128. 

[a]  In  Tens,  Independently  of 
statute,  the  common-law  distinctions 
In  regard  to  different  forms  of  action 
have  never  been  recognized.  Kellers 
V.  Reppien,  9  Tex.  443;  Banton  v. 
"Wilson,  4  Tex.  400;  Towner  v.  Sayre, 
4  Tex.  28. 

49.  Smith  V.  Woman's  Medical 
College,  110  Md.  441,  72  A  1107;  Mos- 
sesslan  v.  Callender,  etc.,  Co.,  24  R.  I. 
168,  62  A  806.  See  also  Brandmeler 
V.  i>ond  Creek  Coal  Co.,  229  Pa.  280, 
78  A  273. 

[a]  In  Alabama  (1)  the  distinc- 
tion between  trespass  and  case  Is  not 
abolished  by  the  code.  Taylor  v. 
Smith,  104  Ala.  537,  16  S  629;  Pruitt 
V.  Glllngton,  69  Ala.  454.  (2)  And  the 
distinction  between  detinue  and  trover 
Is  also  preserved.  Harris  v.  Hlll- 
man,  26  Ala.  380.  (3)  Bnt  the  dis- 
tinction between  assumpsit  and  debt 
has  been  abolished.    See  Infra  I  129. 

60.    See  Infra  I  129. 

01.  See  titles  referred  to  In  the 
enumeration  of  forms  of  action  Infra 
fl  111,  112. 

6S.   See  Infra  If  111,  112. 

53.    See  Infra  |i  114-124. 

M.    See  Infra  ||  185.  126. 

W.    See  Infra Jl  188,  129. 

69.  Field  V.  ^own,  146  Ind.  298, 
45  NB  464:  Hall  v.  Stewart,  12  Fa. 
211.  See  also  Accounts  and  Account- 
ing ii  11-65. 


57.  Jones  v.  LIttlefleld,  8  Terg. 
(Tenn.)  133;  Robinson  v.  Welty,  40  W, 
Va.  885,  22  SE  73;  State  v.  Harmon. 
16  W.  Va,  116;  1  Chltty  PI.  (16th  ed) 
109.  See  also  Assumiwlt,  Action  of 
[4  Cyc  320J. 

68.  Dickinson  v.  Winchester,  4 
Cnsh.  (Mass.)  114,  60  AmD  760; 
Knight  V.  New  Bngland  Worsted  Co., 
2  (Tush.  (Mass.)  271;  Robinson  v. 
Welty,  40  W.  Va.  885,  22  8E  73.  See 
also  Assumpsit,  Action  of  [4  Cyc  320 
text  and  note  iOI. 

60.  Carter  v.  White,  82  111.  609; 
Albert  V.  BIue,^10  B.  Mon.  (Ky.)  92; 
Hathom  v.  Calef,  63  Me.  471  (holding 
that  "action  on  the  case"  Includes 
assnnmslt.  and  that  while  ordinarily 
understood  to  mean  an  action  ex  de- 
licto, this  la  not  always  or  neoesBarily 
■o);  State  v.  Harmon,  16  W.  Va.  116. 
See  also  Assumpsit,  Action  of  [4  Cyc 
820]. 

[a]  TlM  TBiKVpn  Isfal  dinonlsa- 
ttoB  of  an  action  of  assumpsit  as  an 
action  on  the  case  has  been  said  to 
be  trespass  on  the  case  upon  promises. 
Carrol  v.  Qreen,  92  U.  S.  509,  28  L.  ed. 
738. 

60.  Jerome  v.  Ortman,  66  Mich. 
668,  88  NW  759;  Stlckney  v.  Stickney. 
21  K.  H.  fil;  Jones  v.  LIttlefleld,  3 
Terg.  (Tenn.)  133;  1  Chltty  PI.  (16th 
ed)  109.  See  also  Covenant,  Action  of 
til  Cyc  10231. 

61.  Cassady  v.  Laughlln,  8  Blackf. 
(Ind.)  134;  Jones  v.  LIttlefleld.  8  Terg. 
(Tenn.)  133;  Russell  v.  Louisville, 
etc.,  R.  Co.,  98  Va.  822.  26  SE  99;  1 
Chltty  PI.  (16th  ed)  109.  See  also 
Debt,  Action  of  [13  Cyc  40SJ. 

69.  See  Luke  v.  Marshall,  5  J.  J. 
Marsh.  (Ky.)  363,  357  (where  the 
court  said:  "But  detinue  Is  not 
strictly  an  action  ex  delicto.  It  re- 
sembles debt  more  than  trespass"); 
Bryant  v.  Herbert,  3  C.  P.  D.  389,  892. 
25  ERC  179  (per  Brett,  L.  J.);  1  Chltty 
Pi.  Q6th  ed)  110.  See  also  Detinue 
[14  Cyc  2,41]. 

63.  Elgee  v.  Lovell,  8  F.  Cas.  No. 
4,344,  Woolw.  102,  112  (where  the 
court  said:  "It  Is  true  that  there  are 
authorities  holding  that  the  action  of 
detinue  Is  sometimes  treated  as  an 
action  on  contract.  .  .  .  But  with- 
out pursuing  the  authorities  as  to 
whether  detinue  Is  to  he  held  an  ac- 
tion on  contract  or  In  tort.  It  Is 
Buinclent  to  say.  that  it  is  often 
brought  for  a  tort");  1  Chltty  PL 
(16th  ed)  186. 

64.  See  infra  |  112. 

65.  Whitfleld  V.  Whitfield,  44  Miss. 
264,  263  (where  the  court  said:  "De- 
tinue has  been  said  to  he  the  con- 
necting link  between  actions  upon 
contract,  and  for  wrongs  Indepen- 
dently of  contract'  ">. 


111]    2.  Oommon-Law  Actions  bx.  OontnctQ. 

Common-law  actions  ex  contractu  include  the  action 
of  account  the  action  of  assumpsit,^*  although 
originally  in  form  and  theory  an  action  ex  delicto,** 
and  sometimes  termed  a  species  of  action  on  the 
case  ;^  the  action  of  covenant  f  the  action  of  debt 
and  according  to  some  authorities  the  action  of  de- 
tinue.^ But  as  to  the  nature  of  detinue  there  is  some 
conflict  of  authority,^  and  it  is  usually  classed  as 
an  action  ex  delicto."*  _petinue  has  sometimes 
been  characterized  as  the  connecting  link  between 
actions  ex  contractu  and  ex  delicto;''  and  it  has 
also  been  held  that  it  may  be  either  an  action  ex 
contractu  or  an  action  ex  delicto,  according  to 
the  facta  and  circumstances  of  the  particular 
ease." 

112]   3.  Oommoa-Law  Actions   ex  Delicto. 

Commou'law  actions  ex  delicto  include  case,*"  or  ac- 
tion on  the  case,"*  or  trespass  on  the  case,"*  which  are 
ordinarily  treated  as  .equivalent  and  convertible 
terms,"*  and  which,  although  case  is  a  generic  term 
of  broad  application,^*  and  in  this  sense  may  be  said 

66.  Jones  v.  LIttlefleld,  8  Terg. 
(Tenn.)  183,  189  (where  the  court 
said:  "The  law  Is,  and  so  are  the 
books,  that  detinue  Is  both  ways, 
eltber  ex  contractu  or  «x  delicto,  ac- 
cording to  the  nature  of  the  case,  to 
which  the  party  using  It  will  make  Its 
form  conformable.  .  .  .  Detinue 
may  therefore  be  brought  on  a  con- 
tract, or  on  a  wrong,  according  to 
the  nature  of  the  case,  to  whlut  a 
proper  degree  of  respect  must  be 
paid").  See  also  Rucker  v.  Hamilton, 
3  Dana  (Ky.)  36,  44  (where  the  court 
said;  "The  action  of  detinue  was 
originally  nothing  but  debt  in  the 
detlnet,  or  detinue  on  a  bailment.  It 
Is  In  such  a  form  that  a  count  in 
detinue  may  be  Joined  with  a  money 
count  for  debt;  and  It  Is  In  such  form 
also,  that  detinue  Is  an  action  ex 
contractu.  Detinue  ex  delicto  la  of 
more  modem  origin,  though  now  it  - 
is  the  mere  common  form  of  action. 
The  form  of  the  action  la  not,  how- 
ever, material  to  the  point  we  are  now 
considering;  It  Is  the  diaracter  of 
the  detention,  that  is,  whether  tor- 
tious, or  only  In  violation  of  a  con- 
tract— that  la  important.  The  mod- 
ern form  ex  delicto  will  apply  to 
either  kind  of  detention"). 

67.  Munal  v.  Brown,  70  Fed.  967: 
Jones  v.  LIttlefleld.  8  Terg.  (Tenn.) 
138;  State  v.  Harmon,  15  W.  Va.  115; 
1  Chltty  PI.  (16th  ed)  110.  189. 

68.  Munal  v.  Brown,  70  Fed.  967; 
Mobile  L.  Ins.  Co.  v.  Randall,  74  Ala 
170;  Humlston  V.  Smith,  22  Conn.  19. 
See  also  Case.  Action  on  [6  Cyc 
682-684]. 

66.    Malone  v.  Ryan,  14  R.  I.  614. 
7ft.    Munal  V.  Brown,  70  Fed.  967; 
Abbott  L.  D.  Bub  verb.  "Case."  See 


also  Case.  Action  on  [6  Cyc  682]. 

"It  matters  not  that,  by  way  of 
abbreviation,  each  name  became 
shortened  In  common  speech,  so  that 
.  .  trespass  oi)  the  case  was 
called  simply  'f:ase.'  That  was  a  mat- 
ter of  convenience  only,  which  did  not 
affect  the  character  of  the  sctlona" 
Munal  V.  Brown.  70  Fed.  967,  968. 

[a]  A  disttnctiOB  In  usage  between 
the  terms  "action  on  the  case"  ana 
"trespass  on  the  castf'  has  been  sug- 
gested as  being  eminently  proper, 
although  It  Is  admitted  that  while 
sometimes  apparently  recognized  It 
Is  not  expressly  made  by  the  aujthori- 
ties,  and  that  the  terms  "case,"  'Ac- 
tion on  the  case,"  and  *nrespaBs  on 
the  ease"  have  be«n  used  Interchange- 
ably. 8  Street  Found.  L^.  Llab.  i4f 
See  also  Malone  v.  Ryan,  14  R.  I.  6lf- 
71.  Carrol  v.  Green,  92  V.  8.  609, 
23  L.  ed.  738;  Robinson  v.  Welty,  4* 
W.  Va.  386,  22  BE  73. 

"Case  la  a  generic  term,  which  em- 
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to  include  asenunpsit,"  an  OTdinarify  nndentood  as 
implying  an  aetu>a  ez  delioto;"  the  action  of  de- 
tinue;" the  aetion  of  cgeotment^'  the  action  of  re- 
plevin^ the  aetion  of  tresjns^^  with  itg  different 
fbrms,^  as  trespass  de  bonis  asportatisy"  trespass 
^re  clansum  fregit,^  and  trespass  vi  et  armis,"* 
ordinarily  designated  in  abbreviated  form  merely  as 
trespass ,    and  the  aetion  of  trover." 

113]  4.  Necessity  and  Mode  of  Determining 
Form.**  It  is  often  important  at  the  outset  to  de- 
termine what  is  the  form  of  the ,  action  brought,^ 
not  only  because  of  the  importance  under  the  com- 
mon-law practice  of  adopting  in  all  eases  the  proper 
form  of  action,^  but  also  for  the  purpose  of  properly 
determining  questions  incident  to  the  particular  ac- 
tion.*' This  question  is  to  be  determined  from  the 
declaration^"  and  from  the  real  nature  and  sub- 
stance of  the  facts  therein  filleged,"  and-  not  from 
what  the  pleader  may  have  called  it.*"*  ' 

114]  5.  Different  Forma  Compared  and  Dla- 
tingniahed— a.  In  OaneraL    The  points  of  resem- 


blance and  di8<ineti<m  betweoi  the  different  eommon- 
law  forms  of  action  are  best  ascertainCNd  by  a 
comparison  of  the  nature,  scope,  and  essential  ehaiv 
acteristicB  of  eadi  of  them  as  set  out  in  the  separ^ 
ate  titlra  in  which  these  forms  of  action  are  treated 
but  some  of  the  more  important  distinctions,  as 
stated  in  cases  where  two  or  more  of  these  forms 
of  action  have  been  expressly  considered  with  ref- 
erence to  each  other,  are  stated  in  the  following 
sections." 

U  115]  b.  Account  ^nd  Other  Foxnu.  Acconnt 
and  aasnnvsit  are  distinguishable  in  that  the  latter 
is  the  proper  remedjr  where  the  promise,  express  or 
implied,  involves  the  duty  of  direct  payment  to 
plaintiff,  and  the  former  is  the  proper  remedy  where 
the  duty  is  not  direct,  but  one  of  outlay  in  the  per- 
formance of  a  trust  or*business  which  from  its  na- 
ture requires  an  exhibit  of  the  sums  expended,  and 
an  ascertainment  of  the  balance,  before  the  direct 
duty  can  arise." 

Th»  actiona  of  account  and  cov^iant  have  theo- 


bracoa  nutoy  different  opeclM  of  ac- 
tions," Carrol  v.  areen,  92  TJ.  B.  509, 
El  3,  2S  L.  «d.  738.  "Trespass  on  the 
case  is  generallr  used  as  the  aenerio 
tenn,  comprehendlne  the  three  classes 
— case,  trover  ana  conversion,  and 
assumpsit."  Robinson  v.  Welty,  10 
yr.  Ya.  SSE,  392,  22  SB  73. 
TS.    See  supra  9  111. 

73.  Mobile  L.  Ins.  Co.  t.  Randall. 
74  Ala.  170,  176  (where  the  court 
said:  "^t  was  designed  to  be  residu- 
ary In  its  scope,  but  Is  always  classed 
amonff  the  actions  In  tort");  Humls- 
ton  V.  Smith,  22  Conn.  19,  23  (where  It 
is  said  that  "at  the  present  time, 
when  an  action  on  the  case  Is  men- 
tioned, either  In  a  statute  or  else- 
where. It  Is  usually  understood  to 
mean  an  action  In  form  ex  delicto"); 
Hughes  V.  Wheeler,  66  N.  C.  41S;  State 
-V.  Harmon.  15  W.  Va.  115,  124  (where 
It  Is  said  that,  although  assumpsit 
may  he  termed  an  action  on  the  case, 
"when  the  term  'case*  Is  adopted  In 
a  statute,  or  otherwise,  an  action  for 
a  tort,  in  form  ex  delicto.  Is  generally 
Intended,  and  not  an  action  In  form 
ez  contractu").  See  also  Case,  Action 
on  [6  Cyc  6841. 

74.  U. .  S.— ElKeo  T.  Lovell.  8  F. 
Cas.  Ho.  4,844,  Woolw.  102. 

Ala.— Oliver  v.  HoClellan,  21  Ala. 
«5; 

Md. — Brown  Ravenseraft,  S8  Md. 
216.  44  A  170. 

Miss.— Whltfleld  v.  Whitfield.  44 
Miss.  264  (where  it  Is  said  that  there 
was  at  first  some  uncertainty  as  to 
whether  detinue  could  be  classed  as 
an  action  ex  contractu  or  an  action 
ex  delicto,  but  that  It  has  crane  to 
be  considered  as  of  the  latter 
Cbareoter). 

Tenn^— Jones  t.  Llttlefleld,  S  Terg. 

isa. 

Bnjf; — ^Bryant  v.  Herbert,  3  C.  P.  D. 
189,  25  mtC  179  (per  Bramwell,  L.  J.). 
See  also  Detinue  [11  Cyc  241]. 
Dstbivs  as  SB  Mtton  oontHMitai 

see  supra  S  HI. 

[a]  mder  a  ststnft*  vstattw  to 
TeniM^  placing  In  one  class  all  ac- 
tions on  contract  and  In  another  all 
other  personal  actions,  an  action  of 
detinue  fails  within  the  latter  idass. 
Rand  t.  Olbson,  109  Ala.  266,  19  8 
633.  ) 

75.  Hennlnger  v.  Boyer,  10  Pa.  Co. 
606;  Jones  v.  liittlefleld,  3  Yerg. 
(Tenn.)  133;  1  Chltty  PI.  <16th  ed> 
239.    See  also  Ejectment  [15  Cyc  11]. 

"BJectment  Is  a  possessory  action 
ex  delicto,  founded  upon  a  trespass, 
actual  or  supposed,  committed  by  de- 
fendant in  wrongfully  obtaining  pos- 
session of  plalntiffB  land."  Hennln- 
ger V.  Bcver,  10  Pa.  Co.  606.  508. 

76.  17.  S. — 'Williamson  v.  Ringgold, 
30  P.  Cas.  No.  17,776,  4  Cranoh  C.  C.  39. 

a  C— Wall  V.  De  Hltklewios,  9 
Ap^.  109. 


lU^-Chrlstr  T.  Ashlock,  91  HI.  A. 
661  > 

Mo. — ^Hecht  V.  Helmann,  81  Mo.  A. 
870. 

^^Tenn.-^ones  v.  Uttlefleld.  8  Terg. 

,^e  also ,  Replevin  [34  Cyc  1362- 

13S5]. 

77.  Munal  v.  Brown,  70  Fed.  967: 
Jones  V,  LltUefleld.  3  Terg.  (Tenn.) 
133;  Taylor  t.  Rainbow,  2  Hen.  &  M. 
ilS  W  l.CWtty  PI.  (16th  ed) 
110,  139.  See  also  Trespass  [88  Cye 
1072],  , 

78.  Munal  v.  Brown,  70  Fed.  967, 
968  (where  the  court  said:  "When 
it  [the  term  'trespass']  was  consid- 
ered with  reference  to  actions  and 
their  names  at  the  common  law.  It 
was  divided  into  several  Iclnds,  such 
as  trespass  de  bonis  asportatls,  tres- 
pass quare  clausum  freglt,  trespass 
on  the  case,  and  the  lilte.  One  Kind 
was  trespass  vl  et  arvils,  which  was 
for  an  Injury  committed  with  direct 
and  Immediate  force  or  violence 
against  the  plaintiff  or  his  property"). 
See  also  Trespass  [38  Cyc  1072], 

78.    Munal  v.  Brown,  70  Fed.  967. 
See  also  Trespass  [38  (?yc  1073]. 
^  aih    Munal  V.  Brown,  79  Fed.  967. 
See  also  Trespass  [38  Cyc  1072]. 

81.    Munal  V.  Brown,  70  Fed.  967; 

Raln*>ow,  2  Hen.  &  M.  (12 
10^^]  Trespass  [38  Cyc 

88.  "  Munal  v.  Brown,  70  Fed.  9«7, 
968  (where  the  court  said:  "It  mat- 
ters not -that,  by  way  of  abbrevia- 
tion .  .  ^.  trespass  vl  et  armis 
was  called  simply  txespass.'  .  .  . 
That  was  a  matter  of  convenience 
only,  which  did  pot  affect  the  char- 
acter of  the  actions") :  Moesesslan  v. 
Calender,  etc.,  Co.,  24  R.  I.  168,  5S  A 
8  OS. 

•,2*V  fnoli.J-  Clark,  61  N.  C.  335, 
336  (where  the  court  said:  "Trover 
is  an  action  ex  delicto.'  and  the  gist 
oi  the  action  is  a  wrongful  conver- 
sion"); 1  Chitty  PI.  (I6th  ed)  110,  139. 
See  also  Trover  and  Conversion  [38 
•Cyc  20051.  Compare  Hambly  v.  Trott. 
Cowp.  371,  373.  98  Reprint  1136,  2 
ERC?  1  (where  Mansfield,  J.,  said: 
"Trover  is  in  form  a  tort,  but  In  sub- 
stance an  action  to  try  property") 
*"  SpecUl  pr0M>«Uaff 

see  infra  I  134. 

^  cavil  or  ralmlBsl  aeUon  see  Infra 

,,ZHMral  or  eQUlteble  aotioa  see  infra 
SS  173,  174. 

8S.  Qates  t.  Miles,  8  Conn.  64; 
Grafton  v.  Carmlchael,  48  Wis.  660, 
4  NW  1079. 

88.    See  supra  1 110.  and  infra  S  133. 

87.  Gates  y.  Miles,  8  Conn.  64 
(whether  trespass  or  case,  as  affect- 
ing the  operation  of  the  statute  of 
limitations) ;  Qrafton  v.  Carmlchael, 
48  Wis.   660,   4  NW   1079  (whether 


trespass  or  troven  as  aiEeetlnv  the 
sufficiency  of  a  defense). 

88.  Durham  v.  Stuhblnni,  111  HI. 
A.  19;  Bellows  ▼.  SowlesTTl  Vt.  S14. 
44  A  68. 

88.  Ala. — Alabama  Oreat  Southern 
R.  Ca  v.  Norrls,  167  Ala.  311,  52  S 
891;  Sheppard  v.  Purnlss,  19  Ala. 
760. 

m. — Sherburne  v.  Tober  Pnmitnre 

Co.,  19  111.  A.  616. 

Mich. — U.  S.  Bfanufacturlng  Co.  v. 
Stevens.  63  Mich.  330,  1?  NW  984. 

N.  Y. — Comes  v.  Harris,  1  -  N.  T. 
223;  Burdlck  v.  Worrall,  4  Barb.  596. 

Vt. — Bellows  V.  Bowles,,  71  Vt.  214, 
44  A  68;  Coggswell  v.  Baldwin,  16  Vt. 
404,  40  AmD  686. 

[a]  PartlcBlav  de«flarailoas  eon- 
stned  as  belsft  (1)  In  assumpsit, 
and  not  case.  Durham  v.  Stubblngs, 
111  111.  A.  10.  (2)  In  assumpsit,  and 
not  debt.  Swem  v.  Sharretts,  48  Md. 
408.  (3)  In  caxe,  and  not  assumpsit. 
LAWSon  V.  Oane,  83  Vt.  115,  74  A 
641;  Mullln  v.  Flanders,  78  Vt.  95,  60 
A  813.  (4)  In  case,  and  not  trespass. 
Birmingham  R.,  etc.,  Co.  v.  Wright, 
153  Ala.  99,  44  S  1037;  Lookout  Moun- 
tain Iron  Co.  v.  Lea,  144  Ala.  169.  39 
S  1017;  Tolande  Coal,  etc.,  Co.  v.  Nor- 
wood, 4  Ala.  A.  390,  68  S  118;  Shrleve 
V.  Stokes,  8  B.  Mon.  (Ky.)  463,  48 
AmD  401.  (6)  In  trespass,  and  not 
case.  Georgia  Cent.  R.  Co.  v.  Free- 
man, 140  Ala.  681.  37  8  387;  White 
Water  Valley  Canal  Co.  v.  Dow,  1  Ind. 
141;  Wells  V.  Knight.  32  R.  I.  432,  80 
A  16.  (6)  In  trespass,  and  not  trover. 
Joseph  Dessert  Lumber  Co.  v.  Wad- 
lelgh,  103  Wis.  318,  79  NW'237.  (7) 
In  trespass  de  bonis,  and  not  trover. 
Orafton  v.  Carmlchael,  48  Wis.  660, 
*4  NW  1079.  (8)  In  trover  or  detinue, 
and  not  trespass.  Vinson  v.  Knight, 
137  N.  C  408,  49  SE  891. 

90l  Alabama  Oreat  Southern  R.  Co. 
V.  Norrls,.  167  Ala.  fi;,  62  8  891;  U.  S. 
Manufacturing  Ca  v.  Stevens.  62 
Mich.  330,  833,  17  NW  934  (where  the 
court  said:  ''In  the  commencement 
of  the  declaration  It  is  called  'tres- 
pass on  the  caae';  but  this  Is  an  ob- 
vious misnomer.  The  aetion  does  not 
take  its  form  from  the  name  assigned 
to  it  by  the  pleader.  It  Is  determined 
by  the  matter");  Cornes  v.  Harris,  I 
N.  T.  223;  Burdick  v.  Worrall,  4  Barb. 
(N.  T.)  596,  597  (where  the  court 
said:  "The  name  given  to  the  action 
in  the  commencement  of  the  declare- 
'tlon  is  mere  surplusage.  The  sub- 
stance of  the  declaration  controls  the 
form  of  action");  Bellows  v.  Sowle^ 
71  Vt.  214,  44  A  68;  Cogswell  V. 
Baldwin,  16  Vt.  404,  40  AmD  686. 

91.  See  the  separate  titles  dealing 
with  these  actions  as  enumerated 
supra  t!  m,  112. 

98.    See  infra  tB  116-124. 

93.  Reeside  v.  Reeslde,  49  Pa.  322. 
88   AmD  603.  " 
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retically  different  provinces,"  although  there  may 
be  circumstanceB  nnder  whicui  either 'the  one  or  the 
other  will  lie." 

116]  c.  Aasunpsit  and  Other  Forms.  As- 
sumpsit and  case  are  distinguishable  in  that  the 
former  is  based  upon  eontract,  and  the  latter  upon 
tort."  ^ 

Assumpsit  and  covenant  are  distinguishable  in 
that  the  former  lies  for  nonperformanee  of  a  simple 
or  parol  contract,  while  the  latter  can  onl^  be  sap- 
ported  by  a  contract  under  seal." 

Assumpsit  and  debt.  The  distinction  between  as- 
sumpsit  and  debt  is  not  very  clearly  marked  or  easy 
to  define,^  and  some  confusion  has  arisen  out  of  a 
loose  or  improper  use  of  the  terms  ordinarily  em- 
ployed in  stating  it."  As  ordinarily  stated,  the 
distinction  between  assumpsit  and  debt  is  that  the 
former  is, to  recover  damages  for  the  breach  of  a 
'  simple  or  parol  contract,  and  the  latter  for  the  re- 
covery of  a  debt  eo  nomine  and  in  numero;^  that 


94.  AddamB  v.  Tutton,  39  Pa.  447, 
463  (wbere  the  court  said:  "The  two 
actione  .  .  .  though  they  may 
practically  overreach  each  other  at 
some  points,  have  theoretically,  dif- 
ferent provinces"). 

SS.    Hall  V.  Stewart,  12  Pa.  211. 

96.  Mulvey  v.  Staab,  4  N.  M.  50, 
12  P  698.  ^  ^ 

'  "The  fflat  of  the  matter  and  the 
allegation  which  especially  dlstln- 
Etiishes  the  counts  In  case  from  those 
in  assumpsit  is  the  omission  of  the 
consideration  and  the  averment  of 
neKliffance."  JWhealer  v.  Wilson,  57 
Vt.  fB7,  161;  Wri«ht  v.  McKee,  87 
Vt  161.  186.  ^  „ 

97.  State  Harmon,  16  W.  Va. 
116; 'Black  L.  D.  sub  verb.  "Assump- 
sit"'; Bouvler  L.  D.  aub  verb.  "Aa- 
sumpsit."  See  also  Asaumpslt,  Action 
of  [4  Cyc  319,  S20];  Covenant,  Action 
of  [11  Cyc  1023,  1024], 

98.  Mahaffey  v.  Petty,  1  Ga.  261, 
264  (where  the  court  said:  "The  line 
which  separates  debt  and  assumpsit 
is  so  very  attenuated,  that  it  Is  not 
always  very  easy  to  nx  and  define  it 
clearly"). 

"The  forms  of  a  declaration  In  an 
action  of  indebitatus  assumpsit,  and 
In  debt  on  simple  contract,  are  very 
similar.  There  are,  however,  certain 
words  by  which  they  are  distin- 
guished, and  which  give  the  one  or 
the  other  character  to  the  action.  The 
action  of  debt  Is  founded  upon  the 
contract,  the  action  of  assumpsit  upon 
the  promise,  and  in  this  consists  the 
principal  distinction  between  the  two, 
actions."  Metcalf  v.  Robinson,  17  F. 
Cas.  No.  9:497,  2  McLean  363,  364.  "The 
only  distinguishing  feature  between 
the  common  counts  In  assumpsit  and 
in  debt  Is,  that  In  the  one  the  word 
promised  is  used,  and  dn  the  other 
It  Is  not."  McGlnnity  v.  Laguerenne, 
10  III.  101,  104  (where  It  is  stated 
that  the  word  "promised"  is  the  dis- 
tinguishing term  In  a  count  In  as- 
sumpsit, and  that  In  debt  the  pleader 
should  use  the  word  "agreed"  or 
otherwise  avoid  the  Use  of  the  word 
"promised").  _      .    ^ ,  _ 

99.  Thompson  v.  French,  10  Terg. 
(Tenn.)  462.  466  (where  the  court 
said:  "It  Is  not  to  be  denied  that 
there  Is  some  confusion  produced  In 
the  books'  ...  by  the  employ- 
ment of  such  terms  as  *eo  nomine,' 
In  numero,'  and  'unliquidated  dam- 
ages.* .  .  .  But  this  confession  1b 
produced  either  by  a  loose  use  of  the 
phrases  or  by  Kivlng  '  them  an  im- 
proper construction.  By  'eo  nomine,' 
and  'in  numero,'  la  only  meant  that 
a  specific  sum  la  sought  to  be  re- 
covered which  is  improperly  detained, 
and  that  the  action  does  not  sound 
In  damages  as  does  the  actlop  of 
assumpsit.  .  .  .  By  the  words  'un- 
liquidated damages'  Is  manifestly 
meant  (if  there  be  any  meaning  In 
what  la  most  unquestionably  a  very 


loose  use  of  words)  such  damages  as 
are  sustained  by  the  nonperformance 
of  an  executory  contract,  which  can- 
not be  considered  as  a  money  de- 
mand, and  the  amount  of  which  may 
depend  upon  such  a  variety  of  con- 
siderations and  circumstances  as  to 
render  It  exceedingly  difficult  to  be 
ascertained"). 

1.  Carrol  v.  Oreen,  91  U.  S.  609, 
23  L.  ed.  738;  Weiss  v.  Mauch  Chunk 
Iron  Co.,  68  Pa.  296;  State  Xibnnon, 
16  W.  Va.  115.  See  also  Assumpsit, 
Action  of  [4  Cyc  319,  S20];  Debt.  Ac- 
tion of  [l(<^c  403,  4061. 

S>  Carrol  v.  Green,  92  U.  S.  609, 
28  L.  ed.  788:  Weiss  v.  Mauch  Chunk 
Iron  Co.,  68  Fa.  295;  Black  L.  D.  sub 
verb.  "Assumpsit":  Bouvler  L.  D.  sub 
verb.  "Assumpsit,"  "Debt." 

3.  Black  Li.  D.  sub  verb.  "Assump- 
sit." 

4.  Black  L.  D.  sub  verb.  "Assump- 
sit" 

0.  Black  L.  p.  sub  verb.  "Assump- 
sit." 

a.   Case  and  asanmpalt  dee  supra 

i  116. 

7.  Painter  v.  Baker,  16  111.  108; 
Harrington  v.  Heath,  15  Oh.  483;  Day 
V.  Edwards,  5  T.  R.  648.  101  Reprint 
361. 

&  Munal  V.  Brown,  70  Fed.  967, 
968  (where  the  court  said:  ^The  dis- 
tinction between  these  forms  of  action 
was  often  very  subtle,  and  the  sub- 
ject of  much  learned  discussion  In 
books  of  the  common  law");  Taylor 
v.  Smith,  104  Ala.  537,  544,  16  8  629 
(where  the  court  said:  "It  Is  often 
difficult  to  draw  the  line  between  an 
action  In  trespass  and  one  In  case, 
although  much  has  been  written  on 
the  subject");  Drake  v.  Lady  Ensley 
Coal,  etc.,  Co..  102  Ala.  601,  508,  14 

5  749,  48  AmSR  77,  24  LRA.  64  (where 
the  court  said:  "The  boundary  line 
between  where  trespass  ends  and  case 
begins  Is  not  always  easily  deter- 
mined"); Berry  v.  Hamill,  12  Serg. 

6  R.  (Pa.)  210,  212  (where  the  court 
said;  "The  boundary  between  tres- 
pass vl  et  armls  and  trespass  on  the 
case.  Is  frequently  a  very  narrow 
one");  Oreer  v.  Elmerson,  1  Overt. 
(Tenn.)  13. 

9.  TJ.  S. — Munal  V.  Brown,  70  Fed. 
967. 

A!a.— Taylor  v.  Smith,  104  Ala.  537, 
16  8  629. 

111.— Painter  v.  Baker,  16  111.  103. 

Iowa. — Sever  v.  Swecker,  138  Iowa 
721,  116  NW  704. 

Mass.— Taft  v.  Metcalf,  11  Pick. 
456. 

N.  Y. — ^Wilson  V.  Smith,  10  Wend. 
324;  Perclval  v.  Hlckey,  18  Johns. 
267,  9  AmD  210. 

Oh. — Harrington  v.  Heath,  IE  Oh. 

483. 

Pa. — Cotteral  v.  Cummfns,  6  Serg. 
&  R.  848;  Legaux  v.  Feasor,  1  Teates 

686. 


assumpsit  will  lie  where  the  amount  is  uncertain  or 
unliquidated,  and  debt  only  for  a  sum  certain.* 

Asisumpsit  and  replevin  are  distinguishable  in  that 
the  former  is  .for  the  recovery  of  damages,  and  tbe 
latter  seeks  to  recover  specific  property,  if  obtain- 
able, rather  than  damages.' 

Assumpsit  and  trespass  are  distinguishable  in  that 
the  former  is  founded  upon  contract,  and'  the  latter 
upon  tort.* 

Assumpsit  and  trover  are  also  distinguishable  in 
that  the  former  is  founded  upon  contract,  and  tlie 
latter  upon  tort." 

117]  d.  Oase  and  Other  Forms.'  Case  and 
trespass  are  clearly  distinguishable,'  although  the 
distinction  is  somewhat  subtle  and  sometimes  difficult 
of  application.*  As  ordinarily  stated,  the  distinc- 
tion is  that  where  the  injury  resulting  from  a  par- 
ticular act  is  direct  and  immediate,  trespass  is  the 
proper  remedy,  but  that  where  it  is  not  direct,  but 
merely  consequential,  the  prop^  remedy  is  case.* 

R.  I.~MosseBslan  v.  (?allender,  etc., 
Co^  24  R.  I.  168,  M  A  ¥06. 

S.  C — Carsten  Murray.  18  8.  CL 
L.  118. 

Va.— J'ordan  v.  Wyatt,  4  Gratt.  (45 
Va.)  151,  47  AmD  720;  Taylor  v.  Rain- 
bow, 2  Hen.  &  M.  (12  Va.)  423. 

Eng. — Leame  v.  Bray,  3  Bast  598, 
102  Reprint  T24:  Reynolds  v.  Clerk, 
8  Mod.  272,  88  Reprint  193;  Day  v. 
Edwards,  6  T.  R.  648,  101  Reprint  ^61; 

rcott  V.  Shepherd,  8  Wils.  C.  P.  403, 
5  Reprint  1124. 

See  also  Case,  Action  on  [6  Cyc 

682-686]. 

"The  words  trespass  and  case  both. 
In  their  ordinary  and  legal  sense,  h&ve 
a  different  meaning;  the  word  tres- 
pass applying  to  injuries  ranltinr 
from  dlreot  force,  and  case  to  bucE 
as  are  oonsequentlal."  Harrington 
V.  Heath,  16  Ob.  488,  484.  "The  prin- 
ciple is,  that  where  the  injury  results 
directly  from  a  forcible  act  of  the 
defendant,  the  action  of  trespass  lies; 
but  where  the  injury  Is  not  Immedi- 
ate on  the  act  done,  but  Is  conse- 
quential only,  the  remedy  is  case.  The 
true  criterion  is,  whether  the  Injury 
proceeds  directly  or  follows  conse- 
quentially from  the  act."  Painter  v. 
Baker,  16  111.  108,  104.,  "This  well 
known  distinction  has  been  settled 
between  actions  of  trespass  vl  et 
armis,  and  on  the  case:  where  tbe 
injury  is  the  Immediate  consequence 
of  an  unlawful  act,  trespass  lies;  but 
where  it  is  consequential  or  collateral, 
case  Is  the  proper  remedy."  Legaux 
v.  Feasor,  1  Yeates  (Pa.)  686,  5S7. 
"And  It  Is  a  settled  distinction  that, 
when  an  act  is  done  which  Is,  in  Itself, 
an  immediate  injury  to  another's  per- 
son or  property,  there  the  remedy  is 
usually  by  an  action  of  trespass  vl  et 
armia ;  but  where  th^re  Is  no  act  done, 
but  only  a  culpable  omission,  or  where 
the  act  Is  not  Immediately  Injurioun, 
but  only  by  consequence  and  collater- 
ally, there  no  action  of  trespass  vl  et 
armis  wlU  lie,  but  an  action  on  the 
special  case,  for  damages  consequent 
on  Buch  omission  or  act."  8  Blackatohe 
Comm.  122  tquot  Munal  v.  Brown,  70 
Fed.  967,  968;  Jordan  v,  Wyatt,  4 
Gratt.  (45  Va.)  161.  168,  47  AmD 
7201.  "But  in  all  the  books  the  in- 
variable principle  to  be  collected  Is. 
that  where  the  Injury  Is  immediate 
on  the  aot  done,  there  trespass  lien; 
but  where  it  is  not  immediate  on  the 
act  done,  but  consequential,  there  thfi 
remedy  la  in  case."  Per  Le  Blanc, 
J.,  In  Leame  v.  Bray,  8  Bast  698,  603. 
102  Reprint  724.  "The  action  of  case 
would  lie  at  common  law  for  what 
was  known  as  secondary  trespass: 
that  Is  to  say,  in  cases  where  the  act 
Itself  directly  produced  the  -  wrong, 
the  action  was  trespass,  but  where 
the  act  itself  did  not  directly  pro- 
duce the  injury,  but  the  damage  re- 
sulted as  a  consequence  and  not  'di- 
rectly from  the  ttpnauaiOyt  action 
Digitized  by  V^CJOvlC 
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This  distinction,  although  expressed  in  terms  which 
tte  Bomewbat  vague  and  indefinite/^  is  the  one 
usually  stated  and  approved  but  it  has  been  sug- 
gested that  the  true  gist  of  the  distinction  intended 
lies  not  so  much  in  the  proximate  or  remote  charac- 
ter of  the  damage  as  in  the  primary  or  secondary 
nature  of  the  trespass."  The  distinction  does  not 
depend  upon  whether  the  act  was  lawful  or  unlaw- 
ful,'" or  whether  it  was  willful  or  otherwise/*  or 
upon  the  time  which  it  occupied,^''  or  the  space 
through  which  it  passed/^  or  the  place  from  which 
it  began,"  or  the  intention  with  which  it  was  done," 
or  the  instrument  or  agent  employed,'*  or  the  degree 
of  violence  used.^ 

Case  and  trover  are  distinguishable  in  that  to  sus- 
tain trover  there  must  be  a  positive  tortious  act, 
while  case  will  lie  for  a  mere  nonfeasance  or  neglect 
of  legal  duty;"  and  that  in  trover  the  measure  of 
damages  is  the  value  of  the  property,  white  in  case 
plaintiff  may  recover  such  damages  as  will  compeu' 
sate  for  the  injury  actually  sustained,  according  to 
the  circumstances  of  the  particular  case.^^ 

118]  e.  Oovenant  and  Other  Fothu."  Cove- 
nant and  debt  are  clearly  distinguishable,^^  in  that 
the  former  lies  where  the  damages  are  unliquidated, 
but  only  upon  a  contract  under  seal,  while  the  latter 
will  lie  upon  any  contract)  but  must  be  for  a  sum 


certain  or  which  can  be  reduced  to  a  certainty,^  and 
proceeds  for  the  recovery  of  a  debt  as  distin^ished 
from  damages.^" 

[$  119]  f.  Debt  and  Other  Forms."  Debt  has 
been  distinguished  from  other  forms  of  action  in  the 
preceding  sections." 

[$  120]  g.  Detinne  and  Other  Forms.  Detinue 
and  replevin,  although  both  are  for  the  recovery  of 
specific  chattels,"  and  are  based  upon  a  wrongful 
detention,*"  are  distinguishable  in  that  originally 
replevin  would  lie  only  where  the  original  taking 
was  wrongful,  while  detinue  would'  lie  where  defend- 
ant acquired  possession  rightfully."  A  further  dis- 
tinction is  that  ordinarily  in  replevin  plaintiff  ac- 
quires possession  of  the  property  in  the  first  instance 
and  prior  to  a  final  determination  of  the  rights  of 
the  parties,  while  in  detinue  he  does  not  recover  the 
possession  nntil  after  he  has  tried  and  established 
his  right  and  shown  the  detention  to  be  wrongful." 

Detinue  and  trover  are  distinguishable  in  that 
detinue  is  primarily  for  the  recovery  of  the  property 
itself,  with  damages  for  its  detention,  while  trover 
is  for  the  recovery  of  damages  for  its  wrongful  eon- 
version." 

Detinue  differs  from  both  trespass  and  trover  with 
regard  to  the  right  to  maintain  separate  actions 
where  different  chattels  are  taken  at  the  same  time 


was  trespass  on  the  case."  Bever  v. 
8w«cker,  188  Iowa  721,  723,  116  HW 
704. 

[a]  As  apt  fUwrtratloii  of  ths  dla- 
tlnoUon,  which  has  been  frequently- 
cited.  1b  that  If  one  throws  a  log:  Into 
a  highway  and  In  so  doing  It  hits 
another,  the  proper  remedy  is  tres- 
pass; but  If  after  It  is  thrown  a  per- 
son passlne  along  the  hlshway  is 
Injured  by  falling  oyer  it,  the  proper 
remedy  Is  case.  Painter  v.  Baiter,  16 
111.  103;  Dodson  v.  Mock,  20  N.  C. 
282.  32  AmD  677;  Carsten  v.  Murray, 
1«  S.  C.  L.  113;  Jordan  v.  Wyatt.  4 
Gratt.  (45  Va.)  151,  47  AmD  720: 
I^ame  v.  Bray,  3  East  593,  602,  102 
Keprint  724  (per  Le  Blanc,  J.). 

10.  Jordan  t.  Wyatt,  4  Oratt.  (45 
Va.)  151.  47  AmD  720. 

[a}  XMUilnff  of  tsrms. — "The 
terms  'Immediate'  and  'consequen- 
tlaP  should,  as  I  conceive,  be  under- 
stood, not  In  reference  to  the  time 
which  the  act  ocouplea,  or  the  space 
through  which  It  passes,  or  the  place 
from  which  It  Is  begun,  or  the  Inten- 
tion with,  which  It  la  done,  or  the  In- 
strument or  affent  employed,  or  >the 
lawfalnesB  or  unlawfulness  of  the 
act:  but  In  reference  to  the  progress 
and  termination  of  the  act,  to  its 
belngr  done  on  the  one  hand,  and  its 
having'  been  done  on  the  other.  If 
the  injury  is  inflicted  by  the  act,  at 
any  moment  of  its  progress,  from  the 
commencement  to  the  termination 
thereof,  then  the  Injury  Is  direct  or 
immediate;  but  If  it  arises  after  the 
act  has  been  completed,  though  oc- 
casioned by  the  act,  then  It  is  con- 
sequential or  collateral,  or,  more  ex- 
actly, a  collateral  consequence."  Jor- 
ilan  V.  Wyatt,  4  Gratt.  (45  Va.)  151, 
154,  47  AmD  720. 

11.  Carsten  v.  Hurray,  16  8.  C.  tt. 
113;  Jordan  Wyatt,  4  Oratt.  (46 
Va.)  151.  47  AmD  720;  Taylor  v.  Rain- 
bow, 2  Hen.  &  M.  (12  Va.)  423.  See 
also  cases  supra  note  9. 

la.  3  Street  Found.  Leg.  Llab.  253, 
254.  See  also  Bever  v.  Swecker,  138 
Iowa  721,  116  NW  704. 

13.  Loubz  V.  Hafner.  12  N.  C."185; 
Jordan  v.  Wyatt,  4  Gratt.  (45  Va.) 
151.  47  AmD  720;  Leame  v.  Bray, 
t  East  693.  600,  102  Reprint  724 
(per-  Lawrence,  JJ ;  Soott  v.  Shep- 
herd. S  WHsTc.  P.  408,  96  Reprint 
1124. 

14.  'Percival  v.  Hlckey,  18  Johns. 
(N.  T.)  257,  9  AmD  210;  Loubs  v. 
Hafner,  12  N.  C.  186;  T^lor  v.  Rain- 


bow, 2  Hen.  &  M.  (12  Va.)  423;  T^eame 
V.  Bray,  3  East  593,  102  Reprint  724. 

15.  Jordan  v.  Wyatt,  4  (3ratt.  (45 
Va.)  151,  47  AmD  720. 

le.  Jordan  v.  Wyatt,  4  Oratt.  (45 
Va.)  151,  47  AmD  720. 

IT.  Jordan  v.  Wyatt.  4  Oratt.  (45 
Va.)  IBl,  47  AmD  720. 

18.  Loubz  T.  Hafner,  12  N.  C.  186; 
Jordan  v.  Wyatt,  4  Gratt.  (46  Va.) 
161,  47  AmD  720. 

l».  Jordan  v.  Wyatt.  4  Gratt.  (45 
Va.)  151.  47  AmD  720. 

sa  Leame  v.  Bray,  8  E:aBt  598, 
602,  102  Keprint  724  (per  Le  Blanc,  J.). 

ai.  Jones  V.  Allen,  1  Head  (Tenn.) 
626.  Bee  also  Trover  and  conversion 
[38  Cyc  2008  text  and  note  ?]. 

Stt.  Rogers  v.  Pitman.  47  N.  C.  56, 
68  (where  the  court  said:  "The  dls- 
tlnotion  between  trover  and  case  is 
not  a  mere  formal  one:  .  .  |.  In 
trover  the  measure  of  damages  Is  the 
value  of  the  property:  In  case  the 
Jury  are  left  to  give  such  damages 
as  win  compensate  for  the  Injury 
really  sustained,  and  if  malice  is 
proven,  as  well  as  a  want  of  probable 
cause,  the  damages  may  be  vindic- 
tive"); Jones  V.  Allen,  1  Head  (Tenn.) 
626,  635  (where  the  court  said:  "In 
trover,  the  rule  of  damages  Is  arbi- 
trary; the  measure.  In  general.  Is  the 
value  of  the  property  tortlously  con- 
vert,ea.  But,  In  case  .  .  .  the 
damages  are  to  be  estimated  by  the 
Jury,  In  view  of  all  the  circumstances 
of  the  particular  case").  See  also 
Case,  Action  on  [6  Cyc  6991;  Trover 
and  Conversion  [38  Cyc  2092]. 

33.  Coveumt  and  aoooaat  see 
supra  S  115. 

Coveuaat  and  aamuuHlt  see  supra 
{  116. 

34.  Gregory  v.  Bewly,  6  Ark.  318, 
319  (where  the  court  said:  "There 
Is  a  broad  and  marked  distinction 
between  the  actions  of  debt  and 
covenant,  though  there  is  some 
difficulty  in  determining  the  applica- 
tion of  those  remedies  to  particular 
cases"). 

36.  Gregory  v.  Bewly,  5  Ark.  318; 
Manning  v.  Perkins,  86  Me.  419,  29 
A  1114.  See  also  Covenant,  Action 
of  [11  Cyc  1023,  1024];  Debt.  Action 
of  [13  Cyc  403,  406]. 

fle.  Gregory  v.  Bewly,  5  Ark.  318; 
Watson  v.  MoNalry,  1  Bibb  (Ky.) 
356. 

S7.   Debt  unA  mnutuwlt  see  supra 

g  116. 

Sab*  nd  oovwHUt  see  supra  i  lis. 


aa.   See    orosB    references  supra 

note  27. 

39.  Dame  v.  Dame,  43  N.  H.  ST. 
See  also  Detinue  [14  Cyc  S4S};  Re- 
plevin [84  Cyc  13B2]. 

30.  Hlckey  v.  Hinsdale,  12  Hloh. 
99.  See  also  Detinue  [14  Cyc  841]; 
Replevin  [34  Cyc  1396]. 

31.  Hlckey  v.  Hinsdale,  12  Mfch. 
99;  Dame  v.  Dame,  43  N.  H.  37.  See 
also  Detinue  [14  Cyc  241;  Replevin 
[34  Cyc  1395]. 

33.  Dame  v.  Dame,  43  N.  H.  37. 
See  also  Replevin  [34  Cyc  1428]. 

33.  Richards  v.  Morey,  138  Cal. 
437,  65  P  886:  Kelly  v.  HcKibben,  64 
Cal.  192;  Burnham  v.  Pldcock,  33 
Misc.  65,  66  NTS  806  [aff  58  App.  DIV. 
273,  68  NY8  1007];  Leeper  v.  Hobart 
First  Nat.  Bank,  S6  Okl.  707.  110  P 
866,  29  LRAN3  747,  AnnCasl912B  302. 
See  also  Detinue  [14  Cyc  2421:  Trover 
and  Cdnverslon  [38  Cyc  2006,  2111]. 

[a]  maUasttoBs^d)  The  dis- 
tinction between  detinue  and  trover 
Is  that  in  detinue  It  is  primarily  the 
property  which  plalntlfl  Is  pursuing, 
and  he  takes  Judgment  for  its  value 
only  where  he  cannot  secure  the  spe- 
ciflo  property,  while  In  trover  plain- 
tifC  does  not  sue  for  the  property  or 
Its  possession,  but  damages  sufflcient 
to  cover  its  value.  Leeper  v.  Hobart 
First  Nat.  Bank,  26  Okl.  707,  110  P 
655,  29  LRANS  747,  AnnCa8l912B  302. 
(2)  Another  distinction  has  been 
stated  to  be  that  detinue  asserts  a 
continuing  property  In  plaintiff  and 
alleges  the  wrong  to  consist  In  wlth- 
hololng  the  possession,  while  trover 
asserts  that,  although  Uie  goods  were 
once  the  property  of  plaintiff  they 
have  been  made  the  property  of  de- 
fendant, and  complains  of  the  Injury 
caused  by  the  conversion;  and  that 
In  trover  the  property  is  vested  In 
defendant,  from  the  conversion  or 
commencement  of  the  suit  for  Its 
value,  while  In  detinue  the  property 
vests  In  defendant,  only  upon  pay- 
ment of  the  alternative  value  assessed 
by  the  Jury.  Whitfield  v.  Whitfield, 
44  Miss.  254.  See  also  Detinue  [14 
Cyc  276].  But  see  Trover  and  Con- 
version [38  Cyc  2112].  (3)  Detinue 
Is  a  broader  action  than  trover,  being 
substantially  the  same  with  the  addi- 
tional element  that  the  specific  prop- 
erty may  be  recovered  if  it  Is  to  be 
had,  and  if  not  the  alternative  value 
together  with  danu»es  for  the  de- 
tention.   White  V.  Beas,  6  Stew,  ft 
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and  afterward  detained and  also  with  regard  to 
the  efFeet  of  a  nonjomder  of  a  nectesaary  party 
plaintiff.*" 

1%  1211  h.  Electaient  and  Otlwr  Fornu.  Eject- 
ment and  f  oidble  entry  and  detainer  are  materially 
diflerent,""  and  tiie  latter  is  not  intended  as  a  Bub- 
atitute  for  the  former.*^  The  gravamen  of  the  former 
is  mexelj  a  wrongful  detention,  bnt  of  the  latter  a 
-wronffful  entry  or  detention  by  force;"*  and  with 
regard  to  the  ri|^ts  of  the  parties  the  former  involves 
the  question  of  title  and  right  of  possession^  while 
the  latter  ia  based  merely  upon  the  fact  of  possession 
and  involves  no  question  of  tiile.*" 

[i  122]  i.  B^evin  and  Ofher  romu.^  Beplerin 
and  trespaBS  are  distinguishable  in  that  replevin  is  ' 
primarily  for  the>  recovery  xof  the  property  itself, 
vhile  trespass  is  merely  for  the  recovery  of  dam- 
ages;" and  that  in  replevin  plaintiff's  right  of  posseB- 
sion  must  ordinarily  be  coupled  with  a  general  or 
special  right  of  pn^^erty^  while  in  trespass  a  mere 
right  of  possession  is  sufficient;"  and  that  in  re- 
plevin plaintiff's  right  bf  possession  must  exist  at 
the  time  that  the  action  is  instituted,  while  in  tres- 


pass it  ia  Bufkient  if  it  existed  at  the  time  of  the 
trespass,  although  it  may  have  tenninated  before  the 
bringing  of  the  action.** 

lUqpleTin  and  trover  are  also  diatingnishsble  in 
that  the  former  is  primarily  for  the  recovery  of  the 
property  itself,  and  the  latter  merely  for  the  re- 
covery of  damages.** 

[$  123]  j.  TresvasB  and  Other  Fonu."  TiMpan 
and  toover  are  dearly  distingniBhable.**  AfHirt  from 
the  fact  that  trespass  relates  to  both  realty  and  per- 
sonalty, and  trover  only  t^  personalty,**  the  prin- 
cipal diatinetions  as  oi^nanly  stated  are  that  in 
trespass  thwe  ia  always  a  wron^ul  taking,  while  in 
trover  the  taking  is  assumed  to  be  rigfatfol;**  that 
in  trespass  a  recovery  may  be  had  for  the  wrongful 
taking,  while  trover  waives  any  trespass  in  the  tak- 
ing, admits  the  possession  to  have  been  lawfully  ac- 
quired, and  proceeds  merely  for  the  conversion;** 
that  trespass  lies  for  any  wrongful  force,  whUe 
trover  wUl  not  lie  whwe  it  is  employed/in  recogni- 
tion of  plaintiff's  r^ht  and  with  no  intent  to  de- 
prive him  of  it;"**  that  in  trespass,  if  the  property 
has  not  been  converted  or  destroyed,  the  recovery 


M.  Wlttlck  V.  Traum,  27  Ala.  562, 
U  AmD  778  (lioldlnv  that  In  trover  or 
treapaas  under  auch  oiroumstances  a 
canae  of  action  la  th«  alnffle  act  which 
oonatitotaa  the  treapase  or  conver- 
Blon,  and  la  Indivisible  and  cannot  be 
apltt  up,  bnt  that  In  detinue  the  cause 
oi  action  Is  the  detention  which,  when 
onbradnK  separate  chattala,  la  at 

ElalntllTa  election  divisible  and  may 
e  referred  to  each  chattel  detained). 
88.  Luke  V.  Marshall,  6  J.  J.  Marsh. 
(Ky.)  353  (where  it  Is  said  that  in 
trespass  or  trover  such  nonjoinder 
merely  entitles  defendant  to  a  pro 
rata  reduction  of  damaees,  but  that 
In  detinue  it  Is  ground  for  a  nonsuit 
or  arrest  of  Judgrment).  > 

Se.    Buettlnger  v.  Hurley,  34  Kan. 

685,  68S,  9  P  187  (where  It  Is  said 
that  they  are  not  "the  same  action  or 
the  same  kind  of  action,  either  in 
substance  or  In  form");  Ollnger  v. 
Shepherd,  12  Oratt  (53  Va.)  462. 

37.  Hodgklns  v.  Jordan,  29  Cal. 
677;  Taylor  v.  Scott,  10  Or.  488. 

as.  Hodgkins  V.  Jordan,  29  Cal. 
B77. 

38.  Buettlnger  v.  Hurley,  84  Kan. 

686,  9  P  197;  Ollnger  v.  Shepherd,  12 
Oratt  (53  Va.}  462.  See  also  Eject- 
ment [15  Cyc  17  et  seal;  Forcible 
Entry  and  Detainer  [19  Cyc  1123  et 
seq]. 

"There  Is  a  material  difference  be- 
tween an  action  of  ejectment  and 
an  action  of  forcible  or  unlawful 
entry.  The  title  or  right  of  posses- 
sion is  always  Involved  in  the  trial  of 
an  action  of  ejectment.  The  plaintiff 
cannot  recover  without  showing  that 
he  is  entitled  to  the  possession;  and 
the  defendant,  without  having  any 
right  to  the  possession  himself,  may 
generally  prevent  a  recovery  by  the 
plaintiff,  by  showing  an  outstanding 
right  of  possession  In  another.  The 
remedy  for  a  forcible  or  unlawful  en- 
try waa  designed  to  protect  the  actual 
possession,  whether  rightful  or 
wrongful,  against  unlawful  Invasion, 
and  to  afford  summary  redress  and 
TWtltution."  dinger  v.  Shepherd,  12 
Oratt.  (53  Va.)  4S2,  470.  "The  first 
[unlawful  detainer]  is  by  a  person 
who  claims  the  possession  only  of 
the  real  property,  and  who  founds 
his  right  to.  recover  the  possession 
solely  upon  a  prior  posseBslgn,  con- 
structive or  actual.  In  himself  or 
grantor,  and  against  a  person  who 
cannot  or  who  nas  not  tne  right  to 
set  up  any  right  of  possession  as 
against  the  plaintiff;  and  no  question 
of  title  or  estate  can  be  litigated  In 
the  case;  while  the  second  action 
[ejectment]  Is  to  recover  an  estate, 
legal  or  equitable.  In  the  real  prop- 
erty, with  the  title  and  the  Incidental 
right  of  possession;  and  the  two  cases 


must  be  brought  in  different  forums 
and  presented  to  the  courts  by  very 
dissimilar  pleadings."  Buettlnger  v. 
Hurley.  34  Kan.  686.  588.  9  P  m. 

40.  meplevln  au  aaaonpslt  aaa 
supra  I  116. 

m^^unrtak  aad  OaUau  aea  anpra 

41.  '  Bruen  v.  Ogden,  11  N.  J.  K 
170,  20  AmD  69S:  Slnnott  v.  Felock, 
186  N.  T.  444.  69  NB  265.  80'AmSR 
786  and  note,  S  LRA  565;  Sharp  v. 
Whlttenhall.  8  Hill  (N.  T.)  576;  Men- 
nla  V.  Blake,  6  B.  &  B.  842,  88  ECIi 
842,  119  Reprint  1078. 

[a]  Beptovla  at  tlie  ontsst 
stores  the  possesalon  of  the  property, 
and  in  conclusion  affords  recompense 
In  damages  for  the  wrongful  depriva- 
tion, while  the  action  of  trespass 
gives  redress  by  way  of  damages  but 
does  not  restore  the  property  Itself. 
Bruen  v.  Ogden,  11  N.  J.  U  370,  20 
AmD  693. 

42.  Williamson  v.  Ringgold,  30  F. 
Cas.  No.  17,775,  4  Cranch  C.  C.  39 
(where  the  court  said:  "The  general 
rule  is,  that  reblevin  will  lie  wherever 
trespass  will  lie  for  taking  the  plain- 
tiff's goods.  There  Is,  however,  this 
difference  between  trespass  and  -re- 
plevin, that  trespass  will  He  upon 
possession  alone;  but  replevin  re- 
quires property  In  the  plaintiff").  See 
also  Replevin  [34  Cyc  1386-13891; 
Trespass  [88  Cyc  1017,  1031,  1082]. 

43.  Chambers  v.  Hunt.  18  N.  J.  U 
339 

44.  Slnnott  v.  Fetock.  166  N.  T. 
444,  69  265,  80  AmSR  736  and  note. 
53  liRA  565;  Bumham  v.  Pldcock,  33 
Misc.  65,  66  NTS  806  [aff  58  App. 
Dlv.  273,  68  NTS  10071;  Sharp  v. 
Whlttenhall.  3  Hill  (N.  T.)  576; 
Leeper  v.  Hobart  Flrnt  -Nat.  Bank, 
26  Okl.  707.  110  P  655,  29  LRANS 
747,  AnnCasl912B  302. 

[a]  As  ngmrds  the  rnla  of  dam- 
agea,  the  distinction  between  replevin 
and  trover  Is  that  In  replevin  the  title 
Is  treated  as  still  In  plaintiff,  who  may 
therefore  recover  not  only  the  chattel 
itself  or  its  value,  but  alao  damages 
for  its  detention,  of  which  interest 
may  be  the  measure  but  la  not  neces- 
sarily the  limit,  while  In  trover  the 
title  Is  regarded  as  having  paased  to 
defendant,  who  Is  therefore  liable 
merely  for  Its  value  with  Interest. 
La  Vie  V.  Crosby,  43  Or.  612,  74  P  220. 

46.  Trespass  and  assnmpsit  see 
supra  1  116. 

Trespass  and  case  see  supra  S  117. 

Trsi^asa  and  datlana  see  supra 
S  120. 

Trsspass  and  tmfitniM.  aee  saifta. 
S  122.^ 

46.  Hall  V.  Moor,  Add.  (Pa.)  376; 
Hunt  V.  Pratt,  7  R.  i.  283,  288  (where 
the  court  said:  "Though  time  has 


softeiied  down  the  difTereneea  between 
the  actlona  of  traspaas  and  trover,  or 
other  actlona  of  the  case,  yet.  looking 
back  upon  them,  we  find  that  they 
are.  In  their  natures,  as  the  pleaders 
phrase  It.  essentially  distinct"). 

ff.  See  Mather  v.  Trinity  Church, 
S  Serg.  A  R.  (Pa.)  509.  8  AmD  663. 
See  also  Tresiiass  [38  Cyc  894,  998]; 
Trover  and  Conversion  fSS  Cyc  8011, 
2015,  2016]. 

48.  Bumham  v.  Pldcock,  38  Hlsc  ES. 
66  NTS  806  [aff  58  App.  Dlv.  273,  fi 
NTS  1007];  Cooley  Torts  (3d  ed)  847. 

"The  distinction  between  trespass 
and  conversion  Is  this:  that  trespass 
Is  an  unlawful  taking — as.  for  exam- 
ple, the  unlawful  removal  of  the  prop- 
erty— while  conversion  Is  an  unlawful 
taking  or  keeping  In  the  exercise,  le- 
gally considered,  of  the  right  of  own- 
ership. -  A  mere  selsure  or  unlawful 
handling  may  amount  to  trespass, 
while  conversion  Is  usually  charac- 
terised by  a  usurpation  of  ownership." 
Montgomery  Water  Power  Co.  v. 
Chapman,  126  Fed.  68,  72,  61  CCA  124. 
"There  are  two  principal  differences 
between  the  actions  of  trespass  and 
trover  for  personalty  appropriated  by 
defendant,  the  first  of  which  Is  that 
in  trespass  there  is  always  either  &n 
original  wrongful  taklnf^  or  a  taking 
made  wrongful  ab  initio  by  subse- 
quent misconduct  while  In  trover,  th« 
original  taking  Is  supposed  or  as- 
sumed to  be  lawful,  and  often  the 
only  wrong  consists  In  a  refusal  (o 
surrender  a  possesalon  which  was 
originally  rightful  but  the  right  to 
which  has  terminated."  Cooley  Torts 
(2d  ed)  516  [quot  Bumham  v.  Pld- 
cock, 33  Misc.  65,  67,  66  NTS  806  (aC 
58  App.  Div.  273,  68  NTS  1007)].  "The 
second  Is,  that  trespass  lies  for  any 
wrongful  force,  but  the  wrongful 
force  Is  no  conversion  where  It  Is 
employed  in  recognition  of  the  own- 
er's right,  and  with  no  purpose  to 
deprive  him  of  his  right,  temporarily 
or  permanently."  Cooley  Torts  (3a 
ed)  517.  "The  action  of  trover  pro- 
ceeded upon  the  fiction  that  the  de- 
fendant found  the  property  and  there- 
after converted  it  to  his  own  use,  and 
generally  waa  brought  where  defend- 
ant came  Into  possession  of  the  prop- 
erty rightfully.  A  demand  was  nec- 
essary therefor  before  suit  was 
brought  In  order  that  the  action  would 
He.  The  action  of  trespass  Involved 
the  Idea  of  the  violation  of  a  posses- 
sory right,  as  well  as  forceful  dam- 
age. Unless  the  right  of  possession 
was  somehow  violated  or  Invaded,  the 
action  of  trespass  would  not  ll«- 
Bever  v.  Swecker,  138  Iowa  721,  723, 
116  NW  704. 

49.    Hall  V.  Moor,  Add.  (Pa.)  376- 
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is  merely  the  amount  of  the  injui^,  while  in  trover 
it  is  the  value  of  the  jjropert?  •,  and  that  a  satisfac- 
tion of  the  jadgment  in  trespass  does  not  lAect  the 
title  to  the  property,  -while  in  trover  it  operates  as 
a  transf^  of  title  to  defendant." 

Trespass  and  forcible  entry  and  detainer  are  dis- 
tinguishable in  that  the  latter  will  lie  in  cases  where 
the  former  will  not,  as  against  a  person  such  as  the 
owner  of  the  land,  who  has  a  right  of  entry  thereon."* 

TnBpasB  avan  cbnumm  and  real  actions  are  dis- 
tingnishable  in  that  the  former  is  merely  a  possessory 
acticm,  and  the  latter  involves  the  question  of  seisin 
or  title  « 

li  124]  k..  Trover  and  Other  Forms."  Trover 
has  been  distinguished  txom  other  £6mis  of  action 
in  the  preceding  sections."* 

[$  126]  6.  mnstntionB  of  Un  of  DUTeront 


Forms—*.  Li  GeneraL  The  question  as  to  the  char* 

acter  of  eases  in  which  a  particular  form  of  action 
is  the  proper  remedy  is  fully  treated  in  the  difEerent 
titles  dealing  separately  with  these  differeiit  forms 
of  action  j"  but,  chiefly  by  way  of  illustrating  the 
distinctions  above  stated,"*  there  are  set  ont  in  the 
following  notes  and  section  various  instances  where, 
as  between  two  iHirtieuUur  forms  of  action,  the  one 
or  the  other  has  been  hdd  to  be  the  proper  remedy  j"* 
as  between  account  and  assnmpsiL"*  assumpsit  and 
ease,'^  assumpsit  and  covenant,*'  assnnqasit  and 
debt,**  assumpsit  and  trespass,**  case  and  covenant,**' 
case  and  debt,**  case  and  Ixespass,"  case  and  trover/*' 
ease  and  writ  of  entry,**  covenant  and  debt,**  Aeht 
and  trespass,"  ejectment  and  treq»as8,"  ^d  tres- 
pass and  trover." 

126]   b.  Trespass  or  Oase.  While  theoretically 


SI.  Hammond  v.  Sullivan,  112  App. 
DW.  788.  99  NTS  472;  May  v.  Oeorgrer, 
21  M18C  622,  47  NYS  1067.  See  also 
Trover  and  Converaion  [88  Cyc  2092]. 

sa.  May  V.  Oeorger,  21  Misc.  622, 
47  NTS  1057.  See  alio  Trover  and 
Conversion  138  Cyo  Z1ft21. 

[a]    Mm*  whM*  plaintiff  to  traapaaa 


MooTsn  tbs  valM  of  th*  pnmwtrv 
payment  of  the  Judnnent  wtlT  arive 
title  to  defendant.  Schlndel  v.  St^ln- 


del,  12  Md.  108.  See  also  Trespass  [38 
Cyc  1036  text  and  notes  95,  961. 

68.  Olinjnr  v.  Shepherd,  12  Oratt. 
<53  Va.")  462. 

H.  Kimball  v.  Hilton,  91  He.  tU, 
220,  40  A  394  (where  the  court  said: 
"But  the  Issues  In  actions  of  trespass 

3u.  cl.  and  In  real  actions  are  vlwlly 
istlnct.  In  a  real  action  the  Issue 
Is  seizin  or  title.  In  trespass  qu.  tA., 
It  is  rightful  possession.  The  action 
lies  for  an  injury  to  the  possession. 
It  is  called  a  poasessory  action"). 

65.   TroTsr    uA    aMnunpalt  see 
Bum-a  I  116. 
Jwvat  sad  oaM  see  supra  |  117, 
TioTW   and   detliuw   see  rapra 

I  120. 

Vrorer  ud  ropSsvto  see  supra 
I  122. 

Trover  and  trespass  see  supra 
I  123. 

GS.   See    cross    refereneefl  supra 

note  &5. 

67.  See  titles  dealing  with  par- 
ticular forms  of  actions  as  enun^er- 
ated  supra  It  111,  112. 

sa.   See  supra  il  114-1S4. 

68.  B«e  Infra  notes  60-7S,  and 
Infra  i  126.  i 

SOl    See  cases  Infra  this  note. 

[al  Aooout,  and  not  assnmpsiti 
is  the  proper  remedy  where  defen- 
dant's duty  is  one  of  outlay  In  the 
performance  of  a  trust  or  Dusiness 
which  from  Its  nature  requires  an 
exhibit  of  the  sums  expended,  and 
the  ascertainment  of  the  balance, 
twfore  any  direct  duty  of  payment 
to  plalntUf  can  arise. '  Reeside  v. 
Reeside,  4S  Pa.  322,  88  AmD  60S. 

[bl  Assnmpsiti  and  not  aooout, 
is  the  proper  remedy  where  (1)  the 
promise,  express  or  implied,  involves 
the  duty  of  direct  payment  to  plain- 
tiff (RMBlde  V.  Beealde,  49  Pa.  322, 
88  AmD  603);  (2)  where  one  party 
to  a  Joint  adventure  seeks  to  recover 
from  the  other  hia  share  of  the  bal- 
ance ,  after  the  joint  adventure  has 
been  determined  and  the  accounts 
thereof  settled  (Fanning  v.  Chad- 
wick,  8  Pick.  (Mass.)  420,  IB  AmD 
233). 

81.   See  cases  Infra  this  note, 
[a]    Case,  n>d  not  assumpsit.  Is 

the  proper  remedy  (1)  where  a  con- 
signee's goods  are  destroyed  by  Are 
in  a  carrier's  freight  house  (Welch 
v.  Concord  R.  Co..  68  N.  H.  206,  44  A 
3M),  (2)  or  to  recover  under  a  stat- 
ute double  the  cost  of  building  de- 
fendant's part  of  a  division  fence 
(Sanford  v.  Haskell,  60  He.  86). 

oa.   See  cases  Infra  this  note. 

[a]  Assnpatt,  and  aot  oonnurt, 
u  tM  proper  remody  (1)  where  the 


'  action  is  based  upon  a  contract  not 
under  seal  .(Douglas  v.  Oldham,  6 
N.  H.  160),  or  (21  where  the  action 
is  based  upon  a  sealed  contract 
which  has  been  materially  modified 
by  parol  (Lawall  v.  Bader,  24  Pa. 
283;  Smith  T.  Smith,  46  Vt  438), 
( 8)  unless  a  ivoflslon  authorizing 
such  modiilcationy  is  contained  in 
the  original  contrvst  (Low  v.  Fisher, 
27  Fe£  642;  Hamilton's  App.,  109 
Pa.  629,  1  A  264-  Shaeffler  v.  Oeisen- 
benr.  47  Pa.  600). 

[bj  Oorewuitt  and  not  assampslt, 
Is  the  proper  remedy  where  the  ac- 
tion is  based  (1)  upon  a  contract  un- 
der seal  (Jackson  v.  Tork,  etc»  R. 
Co.,  48  Me.  147;  Trafton  v.  Dore, 
10  Me.  434),  or  (2)  upon  contract 
sealed  by  defendant,  iuthough  not 
sealed  by  plaintiff  (St,  Aildrewa  Bay 
Land  Co.  v.  Mitchell,  4  Fla.  19S,  64 
AmD  340). 

68.    See  cases  Infra  this  note. 

[a}  Debt*  aad  not  assnmpsiti  Is 
the  propsr  rsmedr  to  recover  from 
a  stakeholder  money  deposited  on  a 
wager.  McKeon  v.  Caherty,  S  Wend. 
{N.  T.)  49*.  ■ 

64.  See  cases  Infra  this  note, 
[a]    Trespass,  and  not  asswnpsit. 

Is  the  proper  remedy  on  the  part  of 
one  who  as  plaintiff  In  ejectment 
has  recovered  Judgment  against  de- 
fendant with  whom  he  had  no  con- 
tractual relation,  and  ousted  Jilm 
from  the  premises,  and  who  seeks 
to  recover  from  defendant  damages 
and  mesne  profits  for  the  wrongful 
occupation  of  the  land.  Brandmelr 
V.  Pond  Creek  Coal  Co.,  229  Pa.  280, 
78  A  278. 

65.  See  cases  Infra  this  note. 

[a]  Oass)  and  not  eovssairt.  Is 
the  proper  remedy  for  interference 
with  an  easement  for  taking  water 
from  a  stream,  although  the  ease- 
ment is  granted  by  an  Instrument 
under  seal.  Horn  T.  Miller,  136  Pa. 
640,  SO  A  706,  9  LRA  SIO;  Llnder- 
man  v.  LindSey,  69  Pa.  93,  8  AmR 
219. 

[b]  Coveaast,    and   not  ease. — 

"where  suit  is  Instituted  to  recover 
damages  on  a  contract  under  seal, 
or  to  enforce  the  payment  of  com- 

fiensatlon  for  the  exercise  of  privl- 
eges  granted  by  deed,  the  gravamen 
being   that   the   defendant   has  not 

Eerformed  the  duties  required  of 
im  by  the  sealed  Instrument,  the 
rule  Is  Inflexible  that  the  action 
must  be  covenant  and  not  oase." 
Jones  v.  Clark,  45  N.  J.  L..  437,  441. 

66.  See  cases  Infra  this  note. 

[a]  Debt,  and  aot  oase,  is  the 
proper  remedy  to  recover  a  statutory 
penalty.  Russell  v.  Loulavllle,  etc., 
R.  Co.,  93  Va.  322,  25  SB  99. 

07.    See  Infra  |  126. 

68.   See  cases  Infra  this  note. 

ta]    tese,  and  not  trover,  Is  the 

? Toper  remedy  (1)  to  obtain  redress 
or  a  levy  and  sale  under  an  attach- 
ment sued  on  maliciously  and 
without  probable  cause  (Rogers  v. 
Pitman,  47  N.  C  56);  (2)  where  one 
abuses  his  authority  under  a  iiower 


of  attorney  to  sell  stocks  (Sturges 
V.  Heath,  67  111.  461,  11  AmR  28). 

6S.    See  cases  infra  this  note. 

[a]  Oassp  and  not  a  writ  of  ^ 
trj.  Is  the  proper  remedy  to  recover 
a  mere  easement  for  a  right  of  way. 
Smith  v.  Wlggln,  48  N.  H.  105. 

70.  See  cases  infra  this  note. 

[a]  Ooreaant.  sad  not  dsM*  is  ths 
proper  remedy  (1)  for  a  refusal  to 
convey  shares  In  a  building  accord- 
ing to  a  contract  under  seal,  where 
the  contract  does  not  fix  the  value 
of  the  shares  (Fox  River  Mfg.  Co. 
V.  Reevee,  68  HI.  403),  (2)  and  gen- 
erally where  the  amount  Is  not  cer- 
tain or  capable  of  being  rendered 
certain  by  computation  (Ftw  River 
Mfg.  Co.  V.  Reeves,  68  III.  403;  Cbng- 
don  v.  Read,  7  R.  I.  B76). 

[b]  Debt,  and  not  oorenant,  is 
the  proper  remedy  to  recover  against 
a  surety  on  an  official  bond.  State 
T.  Staggers,  46  S.  C.  L.  286. 

71.  See  cases  infra  this  note. 

[a]  Debt,  sad  not  trespass.  Is  the 
proper  remedy  to  recover  a  Penalty 
for  cutting  trees  on  plaintiffs  land. 
Morrison  v.  Bedell.  22  N.  H.  234.' 

78.  See  cases  Infra  this  note. 
,  [a]  BJeotnsBt,  and  not  trespass. 
Is  the  proper  remedy  (1)  for  cutting 
and  carrying  away  timber,  where 
defendant  is  In  possession  of  the 
land  (Moore  v.  Perry.  61  Mo.  174); 
(2)  for  an  encroachment  resulting 
from  an  alteration  In  a  mllldam  by 
one  having  an  easement  for  convey-* 
Ing  water  from  the  dam  over  the 
land  of  another,  where  at  the  time 
of  the  alteration  the  land  was  the 
property  of  plaintiff's  grantor  (Seals 
v.  Stewart.  6  Laus.  (N.  T.)  4C8):  (8) 
under  a  statute  for  removing  fenc- 
ing where  defendant  Is  in  actual  pos. 
session  of  the  premises  on  which 
the  fence  was  built  (Brown  T.  Carter, 
52  Mo.  46). 

'  73.   See  cases  Infra  this  note, 
^[a]   Trespass,  ud  not  trover,  is 

the  proper  remedy  against  one  who 
kills  animals  while  trespassing  upon 
his  land  or  while  running  at  large. 
Cannon       Horsey.  6  DeL  440. 

[b]  Trover,  and  not  trespass.  Is 
the  proper  remedy  (1)  where  plain- 
tiff lent  rails  to  a  person  who  built 
them  Into  a  fence  upon  land  occupied 
by  him  as  tensuit  of  another,  and  de- 
fendant, who  subsequently  bought 
the  land  without  notice  of  the  own- 
ership of  the  rails,  refused  on  de- 
mand to  deliver  them  to  plaintiff 
(Ogden  V.  Lucas.  48  IlL  492);  (2) 
where  plaintiff,  while  In  possession 
of  the  wagon  of  defendant  took  off 
some  of  its  parts  and  substituted 
others  belonging  to  himself,  and  de- ' 
fendant  afterward  repossessed  him- 
self of  the  wagon  without  knowledge 
of  the  change  (Parker  v.  Walrod, 
13  Wend.  (N.  T.j  296  faff  16  Wend. 
614.  30  AmD  124]);  (3)  where,  while 
plaintiff's  goods  were  wrongfully  In 
possession  of  a  sheriff  under  an  at- 

£ichment  sued  out  by  a  third  person 
gainst  plalntlfTs  assignor.  In  a  suit 
In  which  defeudant  had  no  interest. 
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the  distinction  between  the  actions  of  case  and  tres- 
pass is  clear  and  well  settled/*  yet  it  ia  one  which  is 
often  difficult  to  apply  to  the  facts  and  oircumstanees 
of  particular  casesJ 

The  general  rule,  following  the  distinction  above 
stated,"  is  that  where  the  injury  for  which  redress 
is  sought  results  directly  from  the  wrongful  act  com- 
plained of,  trespass,  and  not  case,  is  the  proper 
remedy;"  but  that  where  the  injury  is  not  direct, 
but  )uerely  consequential^  the  proper  remedy  is  not 
trespass,  bat  case.  The  difficulty  is  in  determining 
whether  in  certain  cases  the  injury  ia  direct  or  merely 
eonaequential/^  In  applying  this  rule  it  is  imma- 
terial whether  the  act  causing  the  injury  was  done 


willfully  and  intentionally  or  not,^  for  if  the  in- 
jury ia  direct,  altl^ough  not  intentional  but  merely 
the  result  of  negligence,  trespass,  and  not  case,  is 
ordinarily  the  proper  remedy.*^  The  distinction 
has  been  made,  however,  that  while  in  some 
cases,/  notwithstanding  the  injury  ia  direct, 
plaintiff  may  waive  the  trespass  and  bring  case 
for  the  consequential  damage,^  as,  according  to 
dome  authorities,  where  the  injury  is  due 
merely  to  n^ligenee^*"  yet  where  the  injury  is  both 
direct  and  intentional,  tresxwas  is  tiie  only 
remedy." 

UlnslratLons  are  given  in  .the  following  notes  from 
cases  wherei  as  between  the  two,  case,^  or  trespass, 


defendant  sued  out  another  writ  of 
attachment  asalnst  plalntltra  assign- 
or, and  directed  the  same  officer  to 
hold  the  same  goods  thereunder,  and 
the  eoods  were  Bubsequently  sold 
and  the  proceeds  applied  by  defend- 
ant to  his  own  use  (Hunt  v.  Pratt, 
7  B.  I.  2SS). 

Ic]  Trotsg  or  detliiue,  ud  not 
tretps— ,  1b  the  proper  remedy  where 
one  vho  receives  goods  a»  a  ware- 
houseman from  one  who  Obtains  them 
by  commission  of  a  trespass  refuses 
to  deliver  them  to  the  owner  on 
demand.  Prince  v.  Puckett,  IS  Ala. 
8S8. 

74,  See  Bupra  1  117. 

75.  Painter  v.  Baker.  18  111.  lOS, 
104  (where  the  court  said:  "The  dis- 
tinction between  case  and  trespass 
'Is  well  established.  But  there  Is 
often  much  difficulty  In  applying  tt 
to  particular  cases") ;  Kelly  v,  Lett, 
S&  N.  C.  50,  52  (where  the  court 
said:  '^here  Is  no  dlfllculty  as  to 
the  rule.  The  dlfHeulty  Is  as  to  Its 
application;  and  It  sometimes  re- 
quires an  exceedlnBly  nfce  percep- 
tion, to  be  able  to  trace  the  dlvldlnfr 
line'').     See  supra  9  117. 

[a]  The  most  dUOonlt  class  of 
oases  In  which  to  apply  this  distinc- 
tion has  been  said  to  be  cases  involv- 
ing collisions  of  vessels  at  sea. 
Iveame  v.  Bray,  1  S^ast  S9S,  60S,  102 
Reprint  724  (per  Le  Blanc,, X).  See 
also  Collision.  ' 

[b]  VrobaMlltr  of  lajnrr.— (1) 
The  probability  of  the  Injury  re- 
sultlnK  from  the  act  done,  under  the 
circumstances  ot  the  particular  case. 
Is  an  element  to  be  considered  In  de- 
termining the  directness  of  the  In- 
Jury  as  affecting  the  proper  form  of 
action.  Cole  v.  Fisher,  11  Mass.  187. 
See  also  Ix>uhs  v.  Hafner,  12  N.  C. 
186.  (8)  Thus  where  plaintiff  was 
Injured  as  a  result  of  defendant  fir- 
ing a  gun  in  the  street  and  frighten- 
ing plalntifTs  horse,  It  was  held  that 
If  the  horse  was  in  plain  sight  and 
sufficiently  near  to  make  It  probable 
that  It  would  be  frightened  and  In- 
jure plaintiff  trespass  would  be  the 

firoper  form  of  action,  although  de- 
endant  did  not  Intend  to  Injure 
plaintiff:  but  that  If  the  horse  was 
out  of  defendant's  sight,  or  the  dis- 
tance was  such  that  no  reasonable 
apprehension  of  frightening  the 
horse  could  arise,  case  would  DC  the 
proper  form  of  action.  Cole  v.  Fish- 
er. 11  Masa  1S7. 
n.  See  supra  1  117. 
7T.  Aia.—A'ultt  V.  Blllngton,  &» 
Ala.  4S4. 

Fla. — Crawford  v.  Waterson,  B  FTa. 
472. 

III.— Painter  v.  Baker,  10  111.  103. 

N.  T. — Burdlck  v.  Worrall,  4  Barb. 
506;  Wilson  v.  Smith.  10  Wend.  S24. 

N.  C— Loubs  V.  Hafner,  12  K.  C. 
185. 

Pa. — Berry  t.  Bamlll.  IS  Serg.  & 
R  210. 

8.  C— McCoy  T.  Phillips,  88  S.  C. 
I^.  468;  Carsten  v.  Hurray,  16  S.  C. 

U  118. 

Tenn. — Johnson  v.  Perry,  2 
Humphr.  569. 

Va.~-Wlnslow  v.  Beall.  6  Call  (10 
Va.)  44. 


Eng. — 'Bay  v.  Edwards,  6  T.  R. 
848.  101  Eng.  Reprint  861. 

78.  Ala. — Taylor  v.  Smith,  104 
Ala.  687,  16  S  629;  Alabama  Midland 
R.  Co.  V.  Martin,  100  Ala.  511,  14  S 
401;  Bay  Shore  R.  Co.  v.  Harris,  67 
Ala.  6. 

Mass. — Barnes  v.  Hurd,  11  Uaas. 

57. 

N.  H. — Sawyer  C<mCord  R.  Co., 
58  N.  H.  517. 

N.  C— Dodson  V.  Mock,  20  N.  C 
282,  32  AmD  677. 

Pa. — Cotteral  v.\  Cummins,  6  Serg. 
ft  R.  848. 

R.  I. — Taylor  v.  Granger,  19  R.  I. 
410,  84  A  1»;  Vogel  v.  HoAuUffe,  IS 
R.  I.  791,  81  A  1. 

See  also  Case.  Action  i  on  [6  Cye 
684). 

79.  Carsten  v.  Murray,  16  S.  C. 
Li.  118;  Johnson  v.  Perry,  2  Humphr. 
(Tenn.)  569,  671  (where  the  court 
said :  "It  is  often  a  question  of 
great  dlfllculty  to  determine  whether 
the  Injury  be  direct  or  consequen- 
tial"). 

[a]  What  oottstitiites  dlMot  In- 
jury..— "The  Injury  Is  always  direct 
when  a  wrong  act  is  done  and  the 
conseauence  Is  such  as  might  rea- 
sonably follow;  as.  If  a  man  strike 
a  horse  upon  which  another  is  sit- 
ting, .by  whidh  hfe  is  thrown  and 
Injured,  the  action  Is  trespass — 
not  because  It  was  a  necessary  con- 
sequence that  he  should  be  thrown, 
or  that  It  was  designed  that  be 
should  p^,  but  because  It  Is  an  event 
which  may  reasonably  follow,  and, 
in  direct  connection  with  the  act 
done."  Johnson  v.  Perry,  2  Humphr. 
(Tenn.)  B«9,  571. 

80.  Conn. — dates  t.  Miles,  8  Conn. 
64. 

Mass. — Cole  v.  Fisher,  11  Mass. 
187.  / 

N.  T.— Perclval  v.  Hii^r,  18 
Johns.  267,  9  AmD  210. 

N.  C— Loubs  v.  Hafner.  IS  N.  C 
185. 

Bng. — Ijeame  v.  Bray,  8  Bast  B9S, 
102  Reprint  724. 

See  also  supra  I  117. 

81.  Conn. — Qates  v.  Miles,  8  Conn. 
64. 

Ma8& — Cole  V.   Fisher,   11  Mass. 

137. 

K.  J. — Waldron  v.  Hopper,  1  N.  J. 

L.  889. 

N.  T.— Perclval  v.  Hlckey,  18 
Johns.  257,  9  AmD  210. 

N.  C— Loubs  V.  Hafner,  12  N.  C. 
1S8. 

Oh. — Case  V.  Mark,  2  Oh.  169. 

Va. — Taylor  v.  Rainbow,  2  Hen.  ft 
M.  (12  Va.)  428, 

Eng. — Liotan  v.  Cross,  2  Campb. 
464;  Covell  v.  Laming,  1  Campb.  497; 
Leame  v.  Bray,  3  East  593,  102  Re- 
print 724. 

[a]  mvstmtlons^d)  Although 
the  Injury,  If  direct,  was  not  Inten- 
tional, but  merely  the  result  of  neg- 
ligence, trespass,  and  not  case,  has 
been  held  to  be  the  proper  remedy 
for  an  Injury  caused  by  a  collision 
between  plalntifTs  vessel  and  a  ves- 
sel under  the  command  of  defendant 
(Gates  V.  Miles,  3  Conn.  64;  Case  v. 
Mark,  2  Oh.  188;  Covell  v.  Laming, 
1  Campb.  487);  (8)  a  ooUlslon  be- 


tween plaintiffs  vehicle  and  a  vehi- 
cle driven  by  defendant  (Leame 
Bray.  8  East  598,  102  Reprint  724); 
(8)  by  defendant  firing  off  a  gun  in 
a  j>ubI1c  place  and  wounding  plain- 
tiff (Taylor  v.  Rainbow,  2  Hen.  A 
M.  (12  Va.)  423). 

88.  Kelly  v.  Lett,  35  N.  C  50; 
Trafford  v.  Hubbard,  IS  R  I.  826, 
4  A  762,  8  A  690;  Brennan  Car- 
penter, 1  R  L  474.  See  also  Case; 
Action  on  [6  O^c  685]. 

[a]  Baasoa  of  rnlo^— "There  Is  no 
question  that  the  dbctrlne  by  which 

?IaInttff8,  in  certain  cases,  are  sl- 
owed to  waive  Trespass,  and  bring 
Case,  which  Is  flnally  settled  by  au- 
thority, is  an  Induteence,  granted  on 
account  of  the  difnculty  of  tracing 
the  dividing  line;  and  the  principle 
is,  that  the  plaintiff  may,  without 
Injustice  to  the  defendant,  take  the 
most  charitable  view  of  the  case." 
Kelly  V.  Lett,  85  N.  C.  50.  54. 

88:  U.  S. — Canadian  Pac.  R.  Co.  v. 
Clark,  78  Fed.  76^  20  CCA  447. 

Ind.— Schuer  v.  Veeber,  7  Blaekf. 
842.- 

N.  H. — Dalton  v.  Favour,  3  N.  H. 
465. 

N.  T.— Blln  v.  Campbell,  14  Johna 
4S2 

R.  I. — ^Brennan  v.  Carpenter,  1  R 

I.  474. 

Vt  — Howard  v.  Tyler,  46  VL  683. 
See  also  Case,  Action  on  T9  Cyo 
686]. 

Ca]  A  ooatrary  dootrln*  Is  as- 
serted ^by  other  authorities  which 
maintain  that  if  the  injury  Is  direct, 
although  not  Intentional  but  merely 
the  result  of  negligence,  the  action 
must  be  In  trespass,  and  not  case. 
Gates  V.  Miles,  3  Conn.  64;  Case  v. 
Mark,  2  Oh.  169;  Taylor  v.  Rainbow, 
2  Hen.  ft  M.  (18  Va.)  428.  See  also 
cases  supra  note  81.  And  sm  Case, 
Action  on  [6  Cyo  686  text  and  note 
141. 

84.  Dale  Mfg.  Co.  t.  Grant,  84  N. 
J.  L.  138;  Kelly  v.  Lett,  36  N.  C  50: 
Baldrldge  v.  Allen,  24  N.  C  206; 
Brennan  Carpenter,  1  R  I.  474; 
Henly  v.  Neal,  2  Humphr.  <Tenn.) 
551. 

85.  See  casea  taifra  this  note, 
[a]    Oaas,  aaA  wrt  teaapaaa,  is  the 

proper  remedy  (1)  against  an  ad- 
ministrator for  refusing -to  set  apart 
for  a  widow  the  property  to  which 
by  law  she  la  entitled  (Neely  v.  Mc- 
Cormlck,  26  Pa,  255);  (2)  against  a 
sheriff  for  falling  to  permit  plaintiff 
to  obtain  bail  (Taylor  v.  Smith,  104 
Ala.  E37.  16  8  629);  (3)  against  a 
railroad  comjtany  for  damages  for 
falling  to  remove  stones  which  it 
rightfully  threw  on  land  adjoining 
Its  right  of  way  while  blasting  (Sabin 
V.  Vermont  Cent.  R.  Co.,  2B  Vt.  863): 
(4)  under  a  statute,  for  a  loss  caused 
by  fire  set  by  sparks  escaping  from 
a  railroad  locomotive  (Newton  v. 
New  York,  etc.,  R.  Co.,  56  Conn.  21, 
12  A  644);  (6)  for  a  loss  of  serv- 
ices caused  by  enticing  away  a  <Aild 
or  an  apprentice  (Jones  v.  Tevis,  4 
Lltt.  (Ky.)  25,  14  AmD  98:  Legaux 
V.  Feasor,  1  Teates  (Fa.)  586):  (6) 
for  damages  done  by  pigeons  which 
are  allowed  to  Ibr  at  large  (Taylor  v. 
Granger,  19  B^  410,  14  A  168);  (7) 
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has  been  held  to  be  the  proper  remedy."" 

Case,  ftnd  not  trespass,  is  the  proper  remedy  of  a 
landowner  for  an  injury  to  his  land  while  it  is  in 
possession  of  another;"!  for  an  injury  to  a  reversion- 
ary interest,**  in  either  real  or  personal  property;" 
for  Sooding  the  land  of  another  i""  for  the  removal 
of  lateral  or  sabjaeent  support  and  generally  for 
a  consequential  injury  to  plaintiff's  land  caused  by 


acts  done  on  the  adjacent  land  of  another;"  for  in- 
jury to,  or  interference  with,  an  easement  or  in- 
corporeal right  ;^  and  for  the  abnse  of  a  privilege 
exercised  upon  the  land  of  another.** 

Injuries  by  animals.  Case,  and  not  trespass,  is 
the  proper  remedy  for  an  injury  done  by  sii  animal,^ 
unless  defendant  directly  caused  the  animal  to  do^ 
the  act  which  occasioned  the  injury.^   But  for  a* 


for  tiring  a  gun  at  a  vessel  and 
wounding  the  master,  whereby  the 
intended  voyase  la  defeated  and  the 
owner  ot  the  vessel  subjected  to 
loss  (Adams  v.  Hemmenway,  1  Mass. 
14&):  (8)  for  Inlurlnv  a  hired  slave 
and  dtmlnishlng  his  value  by  beating 
him  (McOowan  v.  Chapen,  6  N.  C. 
SI);  (9)  for  an  Injury  to  plaintlfTa 
horse  by  the  bursting  of  a  boiler  In 
defendant's  mill  while  plalntllC  was 
a  customer  at  the  mill  (Spencer  v. 
Campbell,  9  Watts  &  S.  (Pa.)  S2); 
(10)  for  diverting  the  waters  of  a 
stream   and   lessening  the   use  and 

Eroflts  of  plaintllfs  mill  (Meyer  v.- 
[orst.  106  Pa.  552);  (11)  where  a 
house  Is  injured  or  destroyed  by  rea- 
son of  a  violation  of  a  special  con- 
tract as  to  the  manner  of  Its  use 
(Brooks  V.  Clifton,  22  Ark.  54);  (12) 
where  by  reason  of  a  defect  in  a 
fence,  which  It  wafi  defendant's  duty 
to  repair,  plBlntlfTs  animal  escaped 
and  was  Injured  (Cate  v.  Gate,  50  N. 

H.  144,  9  AmR  179);  (13)  where  de- 
fendant, having  a  right  to  enter  the 
premises  occupied  by  plaintiff  to  re- 
pair a  furnace,  after  entering  de- 
stroyed the  furnace  and  refused . to 
replace  it  (Vogel  v.  HcAutlffe,  IS  R. 

I.  791,  31  A  1);  (14)  where  plaintiff, 
by  permission  of  a  school  district, 
was  occupying  a  schoolhouse  for  the 
purpose  of  a  private  school,  and  de- 
fen  (  lant,  the  prudential  committee, 
wrongfully  prevented  the  further  oc- 
cupation of  the  house  by  closing  it 
(Chaplin  v.  Hill.  24  Vt.  628);  (15) 
where  defendant,  the  clerk  of  the 
school  district,  wrongfully  certified 
to  th«  assessors  of  the  town  the  re- 
sult of  an  illegal  meeting  at  which 
it  vrwLf  voted  to  raise  a  certain  sum 
of  money,  and  plalntltt  was  arrested 
for  failing  to  pay  the  tax  assessed 
therefor  fTaft  v.  Uetcalf.  11  Pick. 
(Mass.)  466);  (16)  where  defendant, 
who  was  in  possession  of  certain 
land  which  plaintiff  had  bought  at 
a  sale  under  execution,  on  a  Judg- 
ment against  defendant,  wrongfully 
r<>moved  a  building  from  the  land 
(Topping  V.  Evans,  58  111.  209);  (17) 
where  defendant  by  tearing  down 
and  removing  a  building  from  land 
on  which  a  Judgment,  which  had  been 
assigned  to  plaintiff,  was  a  Hen, 
thereby  deprived  plaintiff  of  the 
b^'neflt  of  the  Judgment,  to  the  extent 
of  the  value  of  the  building  (Tales 
V.  Joyce.  11  Johns.  (N.  T.)  136). 

[b]  Case,  ud  not  trsspsss  ^nare 
clansnm  freglt.  Is  the  proper  remedy 
(1>  where  an  adjacent  lot  owner  has 
suffered  damage  by  the  laying  of 
railroad  tracks  In  a  street,  and  the 
movement  of  cars  thereon  (Jefferson- 
vllle.  etc.,  R.  Co.  v.  Esterle.  13  Bush 
fKy.)  667);  (2)  where,  bv  reason  of 
defendant's  failure  to  instruct  work- 
men on  his  lands  as  to  his  boundary 
line,  they  commit  a  trespass  on  the 
lands  of  plaintiff  (Bath  v.  Caton,  37 
Mich.  199). 

[c]  Case  or  trovsr,  ana  mot  trts- 
pass  da  bonis,  is  the  proper  remedy 
where  plaintiff  had  neither  the  ac- 
tual possession  nor  the  Immediate 
right  to  possession  of  the  chattel  at 
the  time  It  was  taken  by  defendant. 
Davis  T.  Young,  20  Ala.  151. 

86.    See  cases  Infra  this  note. 

[a]  Trespass,  and  not  ease.  Is  the 
proper  remedy  (1)  against  one  who 
has  taken  up  an  estray  and  has  used 
It  before  if  was  posted  (Barrett  v. 
Lightfoot,  1  T.  B.  Mon.  (Ky.)  241, 
15  AmD  110);  (S)  for  the  unlawful 
killing  by  defendant  of  an  animal 
belonging  to  plaintiff  (Slnnlckson  v. 


Dungan,  8  K.  J.  L.  226);  (3)  for  an 
Injury  caused  by  -defendant  driving 
his  vehicle  against  plaintiffs  vehicle 
(Rappelyea  v.  Hulse,  12  N.  J.  L.  267; 
Burdlck  T.  Worrall,  4  Barb.  (N.  T.) 
&9«>;  (4)  for  intentionally  heating 
a  drum  In  the  street  for  the  purpose 
of  frightening  plaintiff's  horse  and 
causing  the  horse  to  run  away  and 
injure  plalntlfTs  wagon  (I«ubz  v. 
Hafner,  12  N.  C.  185);  (5)  for  will- 
fully cutting  a  belt  belonging  to 
plaintiff  and  used  by  him  In  obtatnlng 

gower  from  the  main  shaft  of  a  mill 
elonglng  to  another  (Dale  Mfg.  Co. 
v.  Grant,  34  N.  J.  L.  1S8);  (6)  for 
overturning  and  destroying  a  bath 
house  belonging  to  plaintiff  on  a  pub- 
lic beach  (Tompkins  v.  Harwood,  24 
N.  J.  Lu  425):  (7)  for  tearing  down 
a  house  to  which  plaintiff  has  the 
right  of  possession  under  a  contract, 
although  he  Is  not  at  the  time  In 
actual  possession  (Miller  v.  Bomar, 
48  S.  C.  L.  139):  (8)  for  wrongfully 
and  forcibly  removing  the  windows 
from  plalntlfTs  house,  causing  plain- 
tiff to  suffer  physical  discomfort  and 
Injury  to  health  (Nlles  v.  Brown,  25 
R.  I.  637.  60  A  1030);  (»)  for  wrong- 
fully removing  plank  from  plalntlfTs 
mlUdam  (Trammell  v.  Trammell,  45 
S.  C,  L.  471);  (la)  for  willfully  and 
Intentionally  tearing  away  a '  dam 
constructed  by  legislative  authority 
In  a  navigable  stream  (Wilson  v. 
Smith,  10  Wend.  (N.  T.)  324);  (11) 
to  recover  the  damages  sustained  by 
reason  of  the  detention  of  an  animal 
and  the  expense  incurred  In  recover- 
ing it,  where  defendant  forcibly  took 
the  animal  and  sold  It  to  a  third 

?«r8on  from  whom  plaintiff  replevied 
t  (Delevan  v.  Bates,  1  Mich.  97). 

Cb]  Trespass  gnave  olaoanm,  aad 
not  case,  is  the  jfroper  remedy  under 
a  statute  -  authorizing  one  cotenant 
to  recover  treble  damages  for  waste 
commlted  by  a  cotenant  during  the 
pendency  of  a  petition  for  partition, 
such  acts  being  designated  by  the 
statute  as  a  trespass.  Maxwell  v. 
Maxwell.  81  Me.  184,  50  AmD  657. 

87.  Pla. — Buckl  V.  Cone,  25  Fla. 
1,  6  S  160. 

111. — Halllgan  v.  Chicago,  etc.,  R. 
Co.,  15  111.  558. 

Me. — Files  v.  Magoon.  41  Me.  104. 

Mass. — Lienow  v.  Ritchie,  8  Pick. 
235. 

N.  T. — Campbell  v.  Arnold,  1  Johns. 
511. 

SSL  Conn. — Randall  v.  Cleaveland. 
6  Conn.  328. 

Fla.— Buckl  V.  Cone,  26  Fla.  1,  6  S 
160. 

in. — Halllgan  v.  Chicago^  etc,  R. 
Co..  IB  111.  558. 

N.  H, — Ijane  v.  Thompson,  48  N. 
U  320 

'n.  d— Williams  V.  Lanier,  44  N. 
C.  30;  Hllllard  v.  Dortch,  10  N.  C. 
246. 

Pa.— Fltler  v.  Shotwell.  7  Watts  & 
S.  14. 

88.  Buckl  V.  Cone,  25  Fla.  1,  6  S 
160;  Hllllard  v.  Dortch,  10  N.  C.  346; 
Fitler  V.  Shotwell.  7  Watts  *  B.  (Pit) 

[a]  Whmn  persoaal  propwtj  Is 
iMMtt  or  loMWd  to  another,  and 
while  in  possession  of  the  latter  Is 

taken  and  carried  away  by  defendant, 
case,  and  not  trespass,  is  the  proper 
remedy.  Fitler  v.  Shotwell.  7  Watts 
&  a.  (Pa.)  14. 

90.  Shaw  v.  Etherldge,  62  N.  C 
225. 

ta]  But  lAsM  defendant  wUUnl- 
ly  and  Intenttenally  aocnmolates  a 

head  of  water  on  his  own  land,  and 


discharges  It  upon  the  land  of  anoth- 

fr,  with  the  Intention  of  injuring  the 
atter,  trespass,  and  not  case.  Is  the 
gro^r  remedy.    Kelly  v,  liett,  86  N. 

'  '91.'  Williams  v.  Hay,  120  Pa.  486, 
14  A  879,  6  AmSR  719. 

93.  Ala. — Drake  t.  Lady  Bnsley 
Coal,  etc.,  Co..  102  Ala.  601,  14  8 
749.  48  AmSR  77,  24  UIA  64  (pollut- 
ing stream  by  washing  of  ore). 

He.— Knight  v.  Dunbar.  8S  He.  869, 
22  A  2l<  (piling  earth  against  tftvi- 
slon  fence). 

N.  J. — Rimyon  v.  Bordlne,  14  N. 
J.  L.  472  (digging  ditch  In  front  of 
plalntlfTs  land). 

V  N.  C. — Hogwood  V.  Edwards,  61  N. 
C.  360. 

R.  I. — Clark  v.  Peckham,  9  R.  I. 
456:  Garraty  v.  Dutty.  7  R.  X.  478 
(building  house  so  near  line  that 
water  from  projecting  eaves  dropped 
on  plalntlfTs  land). 

Vt.— Felch  V.  ailman,  28  Vt  88 
(piling  dirt  against  plalntlfTs  fence 
in  repairing  highway). 

[a]  Ifnisanos.  Case  Is  the  prop- 
er remedy  for  a  nuisance  maintained 
on  defendant's  land  to  the  Injury  of 

Slaintlff-s  land.  Fifleld  v.  ^ley,  66 
'.  H.  380. 

93.   Conn.-^WetDiore  Robinson, 
2  Conn.  629. 
Hd.— {Bhafer  t.  Smith,  7  Harr.  is 

J.  67. 

N.  J. — Osborne  v.  Butcher.  26  N. 
J.  L.  308. 

N.  T.~Xjambert  v.  Hoke,  14  Johns. 
883 

S.  C— White  T.  Marshall.  18  &  a 

L.  122. 

Vt — ^Perrln  v.  Granger,  33  Vt  101; 
Wilson  V.  Wilson,  2  Vt  68. 

See  also  C^ase,  Action  on  [6  Cye 
6901. 

91.  HInks  V.  Kinks.  46  He.  428; 
Sdelman  v.  T^ikel,  27  Pa.  SO;  Qre- 
golr  V.  Leonard,  71  Vt  410.  46  A 
748;  Reynolds  v.  Clerk,  8  Btod.  S78, 
88  Reprint  198. 

[a]  niastratlons.  -Caset  and  not 
trespass,  is  the  proper  remedy  (1) 
where  one  who  has  a  privilege  qf 
passing  over  the  land  of  another 
abuses  the  privilege  -by  failing  to 
shut  gates  or  put  up  bars  through 
which  he  passes  (Hinks  v.  HInks,  46 
Me.  423;  Gregoir  v.  Leonard.  71  Vt 
410.  46  A  748;  Stone  v.  Knapp,  29  Vt 
501):  (2)  or  where  defendant, 
having  a  right  to  enter  on  plalntlfTs 
land  for  the  purpose  of  laying  water 
pipes,  causes  more  damage  In  laying 
them  than  Is  necessary  (Bdelman  v. 
YeakeL  27  Pa.  86). 

95.  Ill— Stumps  v.  Kelley,  22  in. 
140. 

N.  J.— Wales  v.  Ford.  8  N.  J.  L.  267. 

Pa. — M u Ih errin  v.  Hen ry,  11  Pa. 
Co.  49.  But  see  Paff  v.  Slack,  7  Pa. 
2S4  (holding  that  under  a  statute 
making  the  owners  of  dogs  liable 
for  Injuries  done  by  their  dogs  to 
sheep,  trespas's  will  lie.  and  that  the 
action  need  not  be  In  case). 

R.  I.— Fallon  v.  O'Brien,  12  R,  I. 
618,  34  AmR  718. 

Vt.~Tupper  v.  CTIarh,  43  Vt  200. 

See  also  Animals  [2  Cyc  880]; 
C^e,  Action  on   [6  Cyc  6901. 

96.  Painter  v.  Baker.  16  IlL  108: 
Dilts  V.  Kinney.  16  N.  J.  L.  180; 
James  Caldwell,  7  Yerg.  (Tenn.) 
38. 

[a]  If  defendant  seta  Us  dog  upon 
the  animal  of  another  and  the  latter 
Is  injured  by  the  dog  or  In  running 
away  from  It.  the  proper  remedy  Is 
trespass,  and  not  case.  Palntei 
Baker.  16  lit  103;  ~ 
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trespass  committed  by  the  animals  of  one  person 
upon  the  lands  of  another,  the  proper  remedy  u  tres- 
pass, and  not  case.'' 

Ittjoiies  by  serrants  or  agents.  Case,  and  not 
tre^wss,  is  the  proper  remedy  for  an  iigury  oc- 
casioned by  the  wrongful  act  of  defendant 's  servant 
or  agent,  for  which  defendant  is  liable^**  unless  de- 
fendant ordered  or  directed  the  act." 

Acts  done  under  color  of  legal  anthortty,^  Case, 
and  not  trespass,  is  the  proper  remedy  for  an  injury 
effected  by  regular  process  of  a  court  of  competent 
jurisdiction  or  acts  done  under  color  of  such  au- 


thority,' although  the  process  may  have  been  fraudn- 
lentljr  or  malieioasly  procured,'  or  may  be  irregular 
or  voidable  by  reason  of  facts  not  appearing  upon  the 
face  of  the  process  or  proceeding;*  but  trespass,  and 
not  case,  is  the  proper  remedy  where  the  process  or 
proceeding  is  void  or  irregular  upon  its  face,'  or 
where  it  has  been  imnulled  or  set  aaade  for  irr^- 
larity,"  or  where  process  against  one  person  is  levied 
'upon  the  goods  of  another.''  ipustrations  are  given 
in  the  notes  of  cases  where,  as  between  the  two,  the 
proper  remedy  has  been  held  to  be  ease,*  or  to  be 
trespass.^ 


15  N.  J.  L.  130;  James  v.  Caldwell. 
7  Terr.  (Tenn.)  SS.  See  also  Wood 
V.  lA  Rue,  9  Mich.  158. 

[b]  Smmob  of  rfile. — The  reason 
that  trespass,  and  not  case.  Is  the 
proper  remedy  In  such  cases  Is  that 
the  act  Is  considered  the  act  of  de- 
fendant himself,  and  the  animal 
merely  the  means  or  Instrument  em- 

Jloyed  In  dotn^  It.  Painter  v.  Baker, 
8  111.  108. 

97.  Ryall  v.  Allen,  143  Ala.  222^ 
28  B  861  (where  defendant  knowing- 
ly permitted  his  stock  to  run  at 
iar«e  and  trespass  upon  platntllTs 
lana) ;  Van  l^uven  v.  i<yke.  1  N.  T. 
615.  49  AmD  34C;  H«i^  T-  Neal,  2 
Humphr.  (Tenn.)  SBl.  See  also  Ani- 
mals [2  Cyo  40t]. 

[a]  If  a  1 1  ssiis—lin  aalnua  In- 
JVTM  aaoMisr  aatnai  Mlonfflnv  to 
the  person  on  whose  lands  the  tres- 
pass Is  committed,  such  person  may 
sue  In  trespass  quare  eiausum  and 
recover  as  an  element  of  damasres 
lor  the  Injury  to  the  animal.  Dolph 
V.  Ferris,  7  Watts  &  -S.  (Pa.)  267, 
42  AmD  248. 

W:  U.  S. — Canadian  Pac.  R.  Co.  v. 
■Clark,  73  Fed.  76.  20  CCA  447. 

Conn. — Havens  v.  Hartford,  etc.,  R. 
Co.,  28  Conn.  69. 

111.- — St.  Louis  etc.,  R.  Co.  v.  Dal- 
tov  19  HI.  358;  Hllnols  Cent.  R  Co.  v. 
Zieedr.  17  ID.  680. 

Mass. — ^Barnes  v.  Hurd,  11  Haas. 
B7, 

N.  J. — Price  V.  New  Jersey  R,  etc., 
Co.,  81  N.  J.  L.  229. 
".  N.  T. — Brougrhton   v.   Whallon,  8 
Wend.  474. 

'Oh. — ^Hamilton  Coufity  v.  Cincin- 
nati, etc..  Tump.  Co.,  Wright  602. 

R.  I. — Hossesstan  v.  (Tallender,  etc., 
Co^  24  R.  I.  168.  62  A  806. 

See  also  (Tase,  Action  on  [6  Cyc 
•933. 

Ca]  BMUKm  of  rnla. — The  reason 
why  case,  and  not  trespass.  Is  the 
proper  remedy  against  a  master  for 
an  Injury  done  by  his  servant  is 
that  80  far  as  the  master  la  con- 
cerned the  Injury  Is  not  direct,  but 
arises  from  his  employlnK  a  careless 
or  mischievous  servant,  and  Is  there- 
fore merely  conseouential.  Barnes 
T.  Hurd.  11  Ifass.  B7:  Price  v.  New 
Jersey  R.  etc,  Co.,  21  N.  J.  L.  229. 

[b]  WlMM  ths  soUoa  Is  sgalitst 
a  slMrUr  for  an  Injury  done  by  his 
deputy,  the  rule  as  to  master  and 
servant  does  not  apply  and  trespass, 
and  not  case,  Is  the  proper  remedy. 
Campbell  v.  Phelps,  17  Mass.  244, 
t46  (where  the  court  said:  "For 
the  act  Is  considered  In  law  to  be 
done,  directly  smd  personally,  by  the 
sheriff  himself;  which  differs  It  from 
the  case  of  a  master  called  to  answer 
ftir  the  wrongs  of  his  servant  In  his 
«mpIoyment"). 

90.  Bee  Illinois  Cent.  R.  Ca  v. 
Beedy,  17  IlL  680;  Price  v.  New  Jer- 
sey R,  etc  Co,  21  N.  J.  L.  229; 
Broughtoa  v.  Wballon,  8  Wmd.  (N. 
T.)  474. 

1.  Vona  of  acHoa  fori  Abuse  of 
wocess  see  Process  [82  Cyc  541-fi44l. 
False  Imprisonment  see  False  Im- 
jHisonment  [19  Cyo  967].  Malicious 
IH-osecutlon  see  Bfollolons  Prosacn- 
tion  [28  Cyc  68,  89]. 

3.  U.  S.— Smith  V.  Miles.  22  F. 
Cas.  No.  12,079a.  1  Hempst.  24. 


Ala. — Sheppard  v.  FumlsS.  19  Ala. 
760. 

Ark.— Dixon  v.  Watklns,  9  Ark.  139. 

Conn. — Cannon  v.  Slpples,  39  Conn. 
606;  Swift  V.  Chamberlain,  8  Conn. 
537. 

?a. — Riley  v.  Johnston,  13  Ga.  260. 
11.— Blalock  V.  Randali,  76  IlL  224; 
liowry  V.  Hately,  80  111.  A.  297. 

Ky. — Lovler  v.  Ollpin,  6  Dana  821; 
Owens  V.  SUrr.  2  Utt.  220. 

Md.— Warfleld  V.  WaUer,  11  QUI  & 
J.  80. 

Mass. — Shaw  v.  Reed,  16  Mass.  460; 
Hayden  v.  Shed,  11  Masa  600. 
K.  T.— King  v.  Parks,  19  Johns. 

875. 

.  N.  C— Rocars  v.  Pitman,  47  N.  C. 

56. 

Pa. — ^Farmers'  Bank  v.  McKlnney,  7 
Watts  214. 

S.  C. — Hamilton  v.  Feemster.  38 
8.  a  L.  672:  Frlpp  Martin.  28  S. 
C.  L.  286:  Brown  v.  Wood,  17  8.  C. 
Ij.  467:  McHuffh  V.  Pundt.  IT  8.  a  U 
441. 

Va.— Shaver  v.  White.  «  Hunt  (20 
Va.)  110,  8  AmD  730. 

[a]  BrroBSOVS,  iHrt  aot  toUL— -Al- 
though the  process  or  proceeding  Is 
erroneous,  If  It  Is  not  void  case,  and 
not  trespass,  ia  the  proper  remedy. 
Owens  V.  Starr.  2  Litt.  (Ky.)  230; 
McHugh  V.  Pundt,  17  S.  C.  L.  441. 

9.  Sheppard  v.  Furnlss,  19  Ala. 
760;  Cannon  v.  Slpples,  89  Conn.  505; 
Riley  V.  Johnston,  12  Ga.  260;  War- 
Held  V.  Walter.  11  Gill  &  J.  (Md.) 
80.    See  also  cases  supra  note  2. 

[a]  2Keasoii  of  rule.— "The  reason 
why  an  action  on  the  case  Is  the  prop- 
er remedy  for  a  malicious  arrest,  is 
because  the  process  Is  such  as  the 
law  allows:  The  gravamen  is,  the 
abuse  of  It  The  act  Itself  Is  lawful; 
the  injury  conseQuentiaL"  Allison 
V.  Pheam.  S  Serg.  &  R  (Pa.)  189, 
148,  8  Amb  644  (per  Gibson,  J.). 

4.  Dixon  V.  Watklns.  9  Ark.  189; 
Miller  V.  Grlce,  80  S.  C.  L.  147;  Brown 
V.  Wood,  17  5.  C.  U  467  (taking 
plaintiff's  goods  under  axeoutlon  on  a 
judgment  procured  by  fraud,  there 
being  no  Irregularity  apparent  on 
the  face  of  the  proceedings) ;  MoHugh 
V.  Pundt,  17  S.  G.  441. 

[a]  XzMffnlaxltr-— Where  an  "Ir- 
regular" DToeess  or  proceedlns:  Is 
spoken  ox  as  making  trespass  the 

{iroper  remedy.  It  means  an  irregu- 
arlty  upon  the  face  of,  and  not 
dehors,  the  process  or  proceeding, 
or  such  Irregularity  as  renders  the 
process  or  proceeding  entirely  void. 
McHugh  V.  Pundt,  17  8.  C.  L.  441. 

B.  Ala.— Sheppard  v.  Fumiss,  19 
Ala.  760. 

Ark.— Dixon  V.  Watkln%  9  Ark.  129. 

Ky.— Kennedy  v.  TerrllL  Hard.  490. 

N.  T  — Piatt  T.  NUea.  1  Bdm.  8eL 
Cas.  230. 

V.  a— Zachary  v.  Holden,  47  N.  C 
463. 

Pa. — Balrd  v.  Householder.  82  Pa. 
168;  Maher  v.  Ashmsad,  20  Ph.  844, 
72  AmD  708;  Berry  v.  Hamill.  12 
Serg.  A  R  210. 

8.  C — Cooper  Halbert,  27  S.  C. 
Lb  419;  Bagwell  v.  Jamison,  26  8.  C. 
L.  249;  McCool  v.  McCluny.  16  8.  C. 
488. 

£ng. — Parsons  v.  Ix>yd,  9  Wlls. 
C.  P.  241,  96  Reprint  1089. 

8.  Coopsr  V.  Halbert,  27  8.  C  L. 
419. 


[a]  Bat  where  a  writ  Is  merely 
ahated  on  the  ground  of  another  ac- 
tion pending,  the  case  Is  different 
from  where  a  writ  Is  avoided  or  s«t 
aalde  as  illegally  or  Irregularly  sued 
out,  and  case,  and  not  trespass.  Is 
the  proper  remedy  for  acts  done  un- 
der such  writ.  Hayden  v.  Shedd,  11 
Mass.  600. 

lb]  ■•ttlBS'  aside jpxoossdlags  aft- 
er oommenoemsnt  oz  aotlos^--If  the 
proceedings  on  which  plalntllTs  ac- 
tion Is  based  are  In  full  force  and 
effect  when  he  begins  his  action,  case, 
and  not  trespass.  Is  the  proper  rem- 
edy, and  the'  fact  that  such  proceed- 
ings are  subsequently  set  aside  does 
not  affect  the  remedy  which  he  has 
adopted  and  Is  pursuing.  Frlpp  v. 
Martin,  28  8.  C.  £..  226. 

7.  Wlckllffe  V.  Sanders,  6  T.  R 
Mon.  (Ky.)  298. 

8.  See  cases  infra  this  note. 

[a]  (hwe,  sad  not  tts^ass.  Is  the 
proper  remedy  (1)  for  arresting  an 
elector  on  regular  process,  but  while 
exempt  from  arrest  because  attend- 
ing an  election  (Swift  v.  Chamber- 
lam,  2  Conn.  627);  (2)  against  one 
who  rightfully  caused  the  arrest  of 
plaintiff.  In  an  action  before  a  justice, 
but  through  negligence  failed  to 
secure  the  presence  of  the  justice 
on  the  return  day  of  the  writ  (Shaw 
V.  Reed,  18  Mass.  450);  (3)  or  against 
a  justice  of  the  peace  for  Issuing  a 
warrant  upon  wnlch  plaintiff  waa 
arrested,  where  the  justice  acted  on 
sufBclent  Information, '  althounrh  It 
may  appear  dehors  the  proceeding 
that  the  offense  was  committed  In 
another  state  and  that  the  justice 
was  without  jurisdiction  (Miller  v. 
Grlce,  30  S.  <?.  L.  147). 

9.  See  cases  Infra  this  note. 

[a]  Tzvspsss,  and  not  oass,  Is  the 
proper  remedy  (1)  against  a  ju!<tice 
of  the  peace  for  Improperly  acting 
alone  In  Issuing  an  execution  and 
causing  plaintiff's  property  to  be 
seized  and  sold,  where  by  law  two 
justices  are  required  to  act  (KelK 
V.  Rembert.  16  8.  C.  L.  65.  18  AmD 
643);  (2)  against  a  justice  of  the 
peace  for  maliciously,  and  without 
any  accusation  or  information.  Is- 
suing a  warrant  upon  which  plaintiff 
Is  arrested  (Morgan  v.  Hughes,  2  T. 
R.  225,  100  Reprint  123);  (2)  against 
a  Justice  of  the  peace  for  wrongfully 
Issuing  an  execution  a^Inst  the  body 
of  plaintiff  who  was  exempt  from  ar- 
rest as  a  freeholder  and  so  Informed 
the  justice  (Perclval  t.  Jones,  t 
Johns.  Cas.  (N.  Y.)  49);  (4)  against  a 
justice  of  the  peace*  for  Illegally, 
and  without  authority  of  law.  Is- 
suing a  search  warrant  by  virtue  of 
which  plaintiff's  premise?  are  Invaded 
and  certain  of  his  property  Is  car- 
ried away  (Kennedy  v.  Terrlll,  Hard. 
(Ky.)  490);  (6)  against  a  justice  of 
the  peace  for  maliciously,  and  with- 
out probable  cause,  issuing  a  search 
warrant  by  virtue  of  which  plain- 
tiff's premises  are  Invaded  and  cer- 
tain of  his  property  Is  oarrled  away 
(Muse  V.  Tidal,  S  Munf.  (SO  Va!) 
27);  (6)  for  taking  out  an  execution 
on  a  Judgment  which  defendant  knew 
had  been  satisfied  (Bradley  v.  Car- 
rlngton,  4  N.  C.  28);  (7)  for  levy- 
ing an  execution  after  the  return 
day  (Vail  v.  I.ewlB,  4  Johns.  (N.  T.) 
460.  4  AmD  iP^yiJ^LfPfl^^y  ua- 
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[4  127]  B.  GiTtt  Uw  Fonu  of  AettoB."  The 
ancient  fonuB  of  action  which  obtained  dnring  the 
development  of  the  oiTil  or  Roman  law  are  now 
chiefly  of  rnsxely  histories  interept.'^  In  this  coun- 
try the  dvil  law  forms  the  basis  of  the  practice  in 
the  state  of  Louisiana,*'  where  the  forms  of  action 
and  proceedings  are  prescribed  and  regulated  by  a 
code  of  practice.^ 

[i  128]  0.  Effect  of  Ood«s  and  Practice  Acts— 
1.  Code  Froriitons.^''  The  codes  of  civil  procedure 
and  practice  acts  of  like  import,  with  some  slight 
variations  in  language,  abolish  the  distinctions  be- 
tween the  different  common-law  forms  of  action,  and 


pEovide  for  a  single  form  of  avil  action."  These 
provisions  do  away  with  all  the  merely  formal  and 
technical  distinctions  between  the  different  common- 
law  actions,"  making  every  civil  action  in  form  sub- 
stantially a  special  action  on  the  ease,^'  and  thus 
avoiding  the  effects  nnd^  the  old  practice  of'  mis^ 
takes  as  to  the  proper  form  in  puiieular  eases." 
The  change  effected  by  these  provisions,  however, 
relates  merely  to  distindaons  in  jnatters  of  form, 
and  not  to  matters  of  substance;"  and,  unless  modi- 
fied by  statute,  the  substantial  distinctions  and  the 
principles  of  law  under^ring  the  different  common- 
law  forms  of  action  still  remain,*"  and  must  often 


der  a  dlstreas  warrant  which  has 
been  avoided  by  the  landlord's  death 
(Bagwell  V.  Jamison,  25  8.  C.  !■. 
a«);  (9)  for  Improperly,  and  with- 
out authority  of  ^w,  holdloff  plaln- 
tlfl  to  bail  m  an  action  previously 
hrougrht  aerainst  him  by  defendant 
(Clay  V.  Sweet,  1  A.  K.  Marsh.  (Ky.) 
154);  <10)  for  suing  out  a  warrant 
snd  causing  plalntlfT  to  be  brought 
before  a  Justice  of  the  peace  on  a 
criminal  charge,  where  the  war«yit 
is  void  for  want  of  Jurisdiction 
(Zachary  v.  Holden,  47  N.  C.  463); 
(11)  for  causing  a  person  to  be  ar- 
rested on  a  criminal  warrant  charg- 
ing an  act  which  Is  not  a  crime,  the 
arrest  under  such  circumstances  not 
being  an  abuse  of  lawful  process, 
but  an  act  done  under  a  writ  which 
ifl  Irregular  and  void  (Bah-d  v.  House- 
holder, 32  Pa.  168;  Maher  v.  Ash- 
mead.  30  Pa.  344,  72  AmD  70S):  <12) 
for  suing  out  a  writ  of  capias  ad 
satisfaciendum  and  having  plaintiff 
arrested  thereon  when  he  had  suffl- 
cient  property  to  satisfy  the  demand, 
and  the  statute  expressly  prohibits 
the  Issuance  of  the  writ  In  such 
cases  ■  (Berry  v.  Hamlll,  12  Serg.  & 
R.  (I^)  210;  Allison  V.  Rheam,  3 
Serg.  &  R.  (Pa.)  139.  8  AmD  «44). 

[hi  TOagwl  tasaUtn. — (1)  Where 
plaintiff  Is  arreBted  or  his  property 
•elted  for  nonpayment  of  a  tax  which 
Is  Illegal,  or  for  which  plaintiff  ts 
not  liable.  It -has  been  held  that  the 
proper  remedy  against  the  assessors 
or  selectmen  responsible  therefor  Is 
trespass,  and  not  case.  Thames  Mfg. 
To.  V.  Lathrop,  7  Conn.  6B0:  Afrry  w 
Toung,  11  Mass.  220.  But  see  Henry 
T.  Edson,  2  Vt.  499.  <2)  According 
to  other  decisions  platntltF  has  In 
such  cases  an  election  to  treat  the 
wrongful  assessment  as  the  cause 
of  injury  and  declare  In  case,  or  to 
treat  the  arrest  or  seizure  as  the  act 
of  defendants  and  declare  In  tres- 

gsa  Osgood  T.  Clark,  2ft  N.  H.  307; 
xby  T.  Harris.  26  N.  H.  126;  Chase 
v.  Sparhawk,  22  N.  H.  184'  Osgood 
V.  Blake,  21  N.  H.  B50;  Perry  v. 
Buss,  IS  N.  H.  222;  Henry  v.  Sar- 
nani  18  N.  H.  821,  40  AmD  14ft: 
walker      Cochran,  8  N.  H.  lit, 

Ul   Aattons  In  Mm  and  ia 
soaam  see  Infra  1  171. 

MttexT  and  poaMMory  aoUons 
see  Infra  I  187. 

11.  See  S  Street  Found,  lieg.  I.lab. 
13  et  eea  (where  these  fotrns  are 
dlseiMSed  at  length). 

It.  Bouchard  t.  Parker,  S2  to. 
Ann.  GSB;  Jones  v.  Hunter,  2  I<a.  Ann. 
264. 

[al    Tha  term  "tA^n  law"  Is  not 

used  in  contradistinction  to  criminal 
Uw,  but  with  reference  to  the  Roman 
law  as  distinguished  from  that  of 
England  and  of  the  different  states. 
Jennison  v.  "Warmack,  S  La.  493. 

13.  See  Garland  Rev.  Code  Pr.  La. 
arts  1  et  seq. 

14.  Aa  to  aeUona  «s  oonirBOlu 
lad  «z  delloto  see  Infra  |  140. 

Aa  to  iMMl  and  eqvltahU  aettoae 
see  Infra  SI  176-178. 

is.  U.  S. — Madden  v.  McKenxfe, 
144  Fed.  64.  76  CCA  222. , 

Alaska^-^eattle  First  'Nat.  Bank 
V.  FlBh,  2  Alaafca  S44. 

Cal^Bosere        Duhart,   27  CaL 


BOO.  82  P  B70:  Kimball  v.  lK>hmas, 
31  CaL  1S4. 

Ida. — Bates  v.  Capital  State  Bank, 
21  Ida.  141,  121  P  B61:  Coleman  v. 
Jaggers,  12  Ida.  12B,  8B  F  894. 

Ind.— Bonnell  v.  Allen,  63  Xnd.  130. 

Iowa. — Taylor  t.  Adair,  22  Iowa 
279;  Conyngham  t.  .Smith,  Id  Iowa 
471. 

Kan.— Atchison,  eto.,  R.  Co.  v.  Rice, 
3«  Kan!:  693,  14  P  229;  McGonlgle  v. 
Atchison.  81  Kan.  72«,  7  P  SBO;  Flts- 
patrick  V.  Oebhart,  7  Kan.  8B. 

Ky. — ^Amerlcan-Oennan  Nat  Bank 
V.  Gray,  etc..  Hardware  Co.,  129  Ky. 
lOB.  110  BW  898.  88  Kyi,  647. 

Minn.— First  Dlv.  St.  Paul,  etc, 
R.  Co.  T.  Rice,  2B  Minn.  278;  Berkey 
v.  Judd,  14  Minn.  894;  Holmes  v. 
Campbell,  12  Minn.  221. 

Mo. — Johnson-Brlnkman  Commn. 
Co.  V.  Central  Bank,  lift  Mo.  B68,  22 
SW  818,  38  AmSR  615;  Cummlngs.  v. 
Winn.  89  Mo.  61,  14  SW  512.  See 
also  Tipton  v.  Burton,  B8  Mo.  43B. 

Mont.— Donovan  v.  McDevItt,  3ft 
Mont.  61,  92  P  49. 

Nebr. — Hopkins  v.  Washington 
County,  B8  Nebr.  696,  77  NW  6.3:. Hart 
V.  Barnes,  24  Nebr.  782,  40  ifW  822; 
Wilcox  V.  Saunders,  4  Nebr.  569. 

N.  M.— Kingston  v.  Walters,  14  N. 
M.  868,  93  P  700. 

N.  T. — Tyndall  V.  Beatty,  67  Ulso. 
646,  108  NTS  697. 

N.  C— Staton  v.  Webb,  137  N.  C. 
86,  49  SE  B6;  John  L.  Roper  Lumber 
Co.  V.  Wallace,  95  N.  C.  22. 

Oh.— Culver  v.  Rodgers,  33  Oh.  St. 

Okl. — St.  Louis,  etc.,  R.  Co,  v. 
Tount,  80  Okl.  871,  120  P  627. 

Porto"  Rico. — Montllla  Van  Syc- 
kel.  8  Porto  Rico  153. 

S,  C.-— Southern  Porcelain  Mfg.  Co. 
V.  Thew,  6  S.  C.  5. 

8.  P.— Kenny  v.  McKensle,  26  S. 
D.  486,  127  MW  697. 

Utah. — ^Houta  V.  Oishom,  1  Utah 
178. 

Wash. — Browder  v.  Phlnney,  80 
Wash.  74.  70  P  264. 

Wis. — ^Vollmar,  etc.,  Co.  v.  Bayfleld 
Mill  Co.,  146  Wis.  412,  181  NW  899; 
Peterson  v.  Stoughton  State  Bank, 
7S  Wis.  118.  47  NW  868. 

Wyo. — Gustin  V.  Harting,  121  P  522. 

ia]  In  Ktsslaslppi  Code  (1880) 
!  1536  Is  said  to  abolish  all  forms  of 
action  by  the  provision  that  "It  shall 
be  no  objection  to  maintaining  any 
action  that  the  form  thereof  should 
have  been  different."  Evans  v.  Miller, 
68  Miss.  120,  38  AmR  313. 

[b]  In  Oregoa  the  code  (1)  ex- 
pressly abolishes  the  distinction  pre- 
viously existing  between  forms  of 
action  at  law.  Burrage  v.  Bonanza, 
etc.,  Mln.  Co.,  12  Or.  169,  6  P  766; 
Beacaonon  v.  Llebe,  11  Or.  443,  6  P 
278.  (2)  But  the  distinctions  be- 
tween actions  at  law  and  suits  tn 
equity  are  preserved.   See  Infra  S  176. 

[c]  Oonatltatlonall^  of  prorl- 
■loaK>— Statutory  provisions  abolish- 
ing forms  of  action  are  not 
unconstitutional.  Kenny  v.  McKen- 
Bl&  26  8.  D.  486,  ;127  NW  697. 

Td]  Ohjeot  of  proTiefona^d) 
"^e  ohleot  of  the  Legislature  In  en- 
acting these  statutes  was  not  only  to 
abolish  distinctions  between  actions 
at  law  and  suits  In  eaulty,  hut  also  to 
rellere  litigants  of  the  Intricacies  and 


technical  distinctions  Inyolved  In 
common-law  rules  of  pleading,  and 
to  provide  a  plainer,  simpler,  more 
speedy,  and  leas  cumbersome  system 
of  procedure,  by  which  their  rights 
might  be  determined."  St.  Louis,  etc., 
R.  Co.  V.  Tount,  SO  Okl.  871,  876,  120 
P.  627.  (2)  "Undoubtedly  one  power- 
ful reason  for  the  change  of  system 
was  to  get  rid  of  the  technical  dif- 
ficulties .  .  .  which  stood  ao  muoh 
in  the  way  of  substantial  Justlo* 
and  the  prompt  administration  of 
the  law."  Holmes  v.  Campbelt  12 
Minn.  221.  <3)  "We  have  abolished 
the  common  law  system  of  procedure, 
with  a  view  to  the  removal  of  all  ita 
stumbling-blocks,  and  to  substitute' 
simplicity  and   directness  for  com- 

Elexlty  and  circuity  of  action."  Kim- 
all  V.  Lohmas,  31  Cal.  164,  168.  (4) 
"The  Intent  of  the  legislature  Is  very 
clear,  that  all  controversies  respect- 
ing the  subject  matter  of  the  litiga- 
tion should  be  determined  In  one 
action."  Dobson  v.  Pearce,  12  N.  T. 
166,  166,  62  AmD  162. 

le.  Kimball  V.  Lohmas,  31  Cal. 
164;  Tyndall  v.  Beatty,  57  Misc.  646, 
108  NTS  697. 

"It  Is  a  fundamental  principle  un- 
derlying the  system  of  code  pleading 
.that  the  civil  action  has  been  sub- 
stituted for,  and  necessarily  abro- 
gates,, the  technical  and  arbltary 
common  law  forms  of  actions.  The 
civil  action,  under  our  system.  Is  'the 
single  Judicial  Instrument  for  the 
prosecution  of  all  remedial  rights 
and  the  obtaining  of  all  remedies.' " 
Tyndall  v.  Beatty,  67  Misc.  646,  647, 
108  NTS  697. 

17.  Rogers  v.  Duhart,  97  Cat  600, 
604,  82  P  670  (where  the  court  said: 
"Brery  action  Is  now.  In  effect,  a 
special  action  on  the  case"):  Oonlet 
V.  Asseler.  22  N.  T.  286:  Hale 
Omaha  Nat.  Bank,  89  N.  x.  Super. 
207  talt  64  N.  T.  6601. 

1&  Rogers  v.  Duhart,  97  Cal.  500, 
82  P  670. 

Bffeet  as  to  endra  la  remztf  to  a»- 
tnre  or  form  of  aottA  see  Infra  S  188. 

19.  Ark. — ^Ball  v.  Fulton  County, 
81  Ark.  879. 

Cal. — Sampson  v.  Sehaetrer,  8  CaJt. 
196;  De  Witt  V.  Hayra.'2  C^aL  488,  6« 
AmD  352. 

Ky. — Richmond,  etc..  Tump,  Road 
Co.  v.  Rogers.  7  Bush  632, 

Mo. — Sumner  T.  Rogers,  90  Mo. 
824.  2  SW  476. 

N.  T.— Ooulet  V.  Asseler,  22  N.  Y. 
226. 

8.  C. — Southern  Porcelain  Mfg.  Co. 
V.  Thew,  6  S.  C  5. 

SO.  Richmond,  etc.,  Turnp.  Road 
Co.  V.  Rogers,  7  Bush  (Ky.)  632,  635 
(where  the  court  satcl;  "Forms  have 
been  abolished,  but  the  substance  of 
the  common  law  rules  of  legal  pro- 
cedure remains,  except  where  they 
conflict  with  the  spirit  of  our  stat- 
utory regulations  upon  the  subject  of 
pleading  and  practice");  Hill  v.  Bar- 
rett, 14  B.  Mon.  (Ky.)  67;  Ooulet  v. 
Asseler,  22  N.  T.  226;  Bldridge  V. 
Adams,  64  Barb.  (N.  T.)  417;  Hale 
V.  Omaha  Nat  Bank,  89  N.  T.  Super. 
207  [afr  64  N.  T.  650];  Joseph  Dee- 
sert  Lumber  Co.  v.  Wadletgh,  108 
WlB.  818,  79  NW  287.  See  also  caM* 
■npra  note  16. 

"^Ue  It  is  true  tfant  the  Coda  has 
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be  resorted  to  in  determining  the  riglits  of  the  par- 
ties,^^  and  sometimeB  in  the  construction  of  statu- 
tory provisiona."  The  provisions  do  not  abolish 
eonunon-law  causes  of  action,''  or  the  distinctions 
between  them,"  or  affect  the  rules  of  law  as  to  what 
facts  constitute  a  particular  cause  of  action.^  Nor 
do  the  provisions  abolish  the  natural  classifications 
of  aetiona  according  to  substance,'*  such  as  the 
classifications  dependent  upon  whether  the  action  is 
in  contraet  or  in  tort,"  or  is  real  or  personal,"*  or 
l^al  or  eiquitable.**  There  is  no  change  in  the  sub- 
stantive  rights  of  the  parties,*^  or  in  their  remedial 


abot1ffh«d  the  dlBtinctlona  between  ac- 
tions at  law  and  suits  In- equity,  and 
has  provided  that  there  shall  be  but 
one  form  of  action  for  the  enforce- 
ment and  protection  of  private  rights 
and  the  redress  and  prevention  of 
private  vrongrs,  yot  there  still  exist 
certain  elements  or  features  per- 
taining to  actions  which  are  un- 
changed thereby.  These  do  not 
belong:  to  the  action,  as  a  Judicial  In- 
strument for  establishing  a  right, 
but  Inhere  to  and  belong  to  the  pri- 
mary and  remedial  rights  themselves. 
For  the  enforcement  and  protection 
of  these  rights  but  one  form  of  action 
exists,  but,  as  to  the  remedies  which 
lie  back  of  all  forms  of  action,  the 
law  still  recognises  and  observes  dis- 
tinctions which  are  as  vital  as  before 
the  Code.  .  .  .  It  Is  these  primary 
Tights  created  by  the  law,  and  the 
wrong^  committed  against  them,  and 
the  remedial  rights  resulting  from 
such  wrongs,  which  are  to  be  con- 
sidered In  the  practical  administra- 
tion of  justice,  and  which  remain 
unaffected  by  the  reform  legislation." 
Joseph  Dessert  Lumber  Co.  Wad- 
lelp*.  103  Wis.  818,  819,  79  NW  287. 
"Although  the  Code  has  abolished  all 
distinction  between  the  mere  forms 
of  action,  and  every  action  Is  now  in 
form  a  special  action  on  the  case, 
yet  actions  vary  In  their  nature,  and 
there  are  intrinsic  differences  between 
them   which   no   law   can  abolish. 

.  The  mere  formal  differences 
between  such  actions  are  abolished. 
The  substantial  differences  remain  as 
before.  The  same  proof,  therefore. 
Is  required  In  each  of  these  two  kfnds 
of  actions  [trover  and  case]  as  before 
the  Code,  and  the  same  rule  of  dam- 
ages applies."  Ooulet  v.  Asseler,  22 
N.  T.  225.  228.  ■'While  we  have  but 
one  form  of  action  In  this  Territory, 
this  does  not  mean  that  every  action 
which  Is  brought  Is  controlled  by  the 
same  rules  of  law.  .  .  .  We  have 
the  same  kind  of  actions,  practically, 
as  existed  at  oomnion  law.  .  .  . 
Each  of  these  actions  has  Its  own 
rules  of  law,  and,  except  when  modi- 
fied by  statute,  is  subject  to  common 
law  principles.  It  would  be  impos- 
sible to  conduct  the  business  of 
courts  without  keeping  In  mind  the 
essential  distinctions  existing  be- 
tween the  various  kinds  of  actions." 
Phelps,  etc.,  Co.  v.  Halsell,  11  Okl. 
1,  €,  85  P  840.  "The  Code  has  simpli- 
fied the  forms  of  ttrocedure,  and  pro- 
vides but  one  form  known  as  a  civil 
action,  but  has  not  changed  the 
rights  and  remedies  of  the  common 
law."  Hart  v.  Barney  24  Nebr.  782, 
786,  40  NW  822. 

ai.  Hill  V.  Barrett,  14  R  Mon. 
<Ky.)  67;  Bldrldge  v.  Adams,  &4 
Barb.  (N.  T.)  417.  419  (where  the 
court  said:  "Although  all  forms  of 
action  were  abolished  by  the  Code, 
ihe  principles  by  which  the  different 
forms  of  action  were  previously  gov- 
erned still  remain,  and  now,  as  much 
as  formerly,  control  In  determining 
the  rights  of  parties") ;  St.  Louis, 
etc.,  R  Co.  v.  Tount,  30  Okl.  871,  120 
P  627. 

"In  determining  the  rights  of  par- 
ties from  a  given  state  of  facts, 
however,  the  courts  quite  frequently 
ae«k  ll^ht  from  the  dsolslona  under 


the  common  law;  In  fact,  it  often 
becom^^  necessary  to  resort  to  dis- 
tlnctloqs  made  under  the  common 
law  for  light  on  a  given  proposition. 
Not  so  much,  however.  In  recognition 
of  the  present  existence  of  these  dis- 
tinctions, nor  of  the  necessity  of 
maintaining  such  distinctions  under 
the  Code,  nut  to  be  aided  thereby 
in  a  proper  adjudication  of  the  rights 
of  parties  to  a  given  state  of  facts." 
St.  Louis,  etc.,  R  Co.  v.  Yount,  SO 
Okl.  571.  375,  120  P  627. 

aa.  Hicks  V.  Drew,  117  CaL  805, 
808,  49  P  189  (Where  the  court  said: 
"While  In  this  state  all  distinctions 
between  common-law  actions  are 
abolished  as  relating  to  the  proce- 
dure, yet  It  Is  plain  that  we  are 
bound  to  consult  the  common  law, 
and  the  classtflcatlon  of  common-law 
actions,  for  the  proper  determina- 
tion as  to  what  the  law-making  pow- 
er of  this  state  had  in  mind  when 
using  the  phrase  'trespass  upon  real 
property' ") :  Welch  v.  Seattle,  etc., 
R  Co.,  56  Wash.  97,  106  P  164,  28 
LRANS  1047. 

08.  Phelps,  etc.,  Co.  v.  Halsell,  11 
Okl.  1,  65  P  340;  Casey  v.  Mason,  S 
Okl.  665.  669,  69  P  252  (where  the 
court  said:  "The  statute  did  not 
abolish  common-law  causes  of  ac- 
tion— it  only  abolished  their  forma 
and  cronped  Uiem  under  one  head — 
and  there  is  no  difCerence  between 
trespass  at  common  law  and  under 
the  statute"). 

24.  Sampson  T.  Schaeffer,  t  Cal. 
196;  Ten  Eyck  v.  Houghtalfng,  12 
HowPr  (N.  Y.)  523;  Johnston  v. 
Meaghr,  14  Utah  426,  47  P  861. 

36.  Richmond,  etc.,  Turnp.  Road 
Co.  V.  Rogers.  7  Bush  (Ky.)  ^82.  685 
(where  the  court  said:  "It  has  been 
held  by  this  court  that  the  Code 
makes  no  change  in  the  law  which 
determines  what  facts  constitute  a 
cause  of  action");  Murphy  v.  Estes, 
6  Bush  (Ky.)  B32;  Hill  v.  Barrett, 
14  B.  Mon.  (Ky.)  67;  Phelps,  etc.. 
Co.  V.  Halsell.  11  Okl.  1,  «G  P  840. 

"The  Code  makes  no  change  in  the 
law  which  determines  what  facts 
constitute  a  cause  of  action,  except 
that  by  reducing  all  forms  of  action 
to  the  single  one  by  petition.  It 
changes  the  question  whether  the 
plaintiff's  statement  of  bis  cause 
shows  facts  constituting  a  cause  of 
action  In  trespass,  or  assumpsit,  or 
other  particular  form.  Into  the  more 
general  question,  whether  It  shows 
facts  which  constitute  a  cause  of 
action  at  all — that  is,  whether  the 
facts  stated  are  sufficient  to  show  a 
right  in  the  plaintiff,  an  Injury  to 
that  right  by  the  defendant,  and  con- 
sequent damage."  Hill  v.  Barrett, 
14  B.  Mon.  (Ky.)  67,  69. 

ae.  Schroers  v.  Flak,  10  Colo.  699. 
607,  16  P  285  (where  the  court  said: 
"The  forms  of  action  are  abolished, 
but  neither  the  natural  classifications, 
of  actions  accordlilg  to  substance, 
nor  the  distinctions  between  the 
character  of  actions,  are  dispensed 
with"). 

"The  legislature  can  not  abolish 
the  distinction  ^between  personal  and 
real  actions,  nor  between  actions  to 
enforce  a  specific  performance  of  a 
contract  or  recover  a  apeciflo  article, 
and  those  which  seek  merely  a  money 


rights,  although  they  are  asserted  under  a  different 
form.  Any  right  may  be  asserted,  or  any  wrong 
redressed,  under  the  new  procedure  that  could  have 
been  asserted  or  redressed  under  the  old,"*  while  on 
the  other  hand  the  change  does  not  create  any  new 
rights  or  causes  of  action,^  or  authorize  a  recovery 
where  none  could  previously  have  been  had  in  any 
form  of  action.'*  While  the  names  of  the  old  forms 
are  no  longm:  appropriate,"  they  are  still  sometimes 
used  as  a  convenient  means  of  designating  the  causes 
of  action  with  which  they  were  previously 
associated.** 

Iudgment;  nor  between  actions  arls. 
ng  out  of  tort,  and  those  founded 
upon  contract;  because  the  distinc- 
tion exists  in  fact,  and  not  in  mere 
form."  Rlcketts  v.  Dorrell,  65  Ind 
470,  474. 

a7.  Schroers  v.  FIsk,  10  Colo.  599, 
16  P  285;  Frout  v.  Hardin,  56  Ind. 
166,  167,  26  AmR  18  (where  the  court 
said:  ''This  distinction  exists  In  the 
nature  of  things,  and  can  not  be 
abolished  by  law'^>;  Rlcketts  v.  Dor- 
rell, 55  Ind.  470.    See  Infra  S  140. 

«.  RicKetts  V.  Dorrell,  65  Ind 
470. 

as.  Rlcketts  V.  Dorrell,  65  Ind. 
470.    See  Infra  B  176. 

30.  Emmons  v.  Klger,  28  Ind.  483. 
487  (where  the  court  said:  "But  II 
is  nevertheless  true  that  no  change 
was  made  as  to  the  rights  of  parties, 
by  the  introduction  of  new  machin- 
ery for  the  attainment  of  justice**); 
Fltzpatrick  v.  Oebhart,  7  Ban.  35,  43 
(where  the  court  said;  "But  the 
change  In  the  forms  of  action  has 
not  In  the  least  affected  the  substan- 
tial rights  of  parties"):  Kenny  v. 
McKenzle,  26  S.  D.  485,  491,  127  NW 
597  (where  the  court  said:  "TTie 
whole  body  of  substantive  rights 
remains  unchanged,  and  only  the 
method  of  enforcing  them  Is  changed 
so  that  all  such  rights  must  b«  pre< 
sented  and  determined  In  a  single 
action  known  as  *a  civil  action* "). 

81.  Fltzpatrick  v.  aebhart,  7  Kan. 
36,  48  (where  the  court  said:  "Wher^ 
ever  a  party  had  a  remedy  under  the 
old  forms  of  action,  either  at  law 
or  in  equity,  for  any  injury  to  his 
property,  he  now  has  a  remedy  under 
our  code  of  practice  for  such  in-' 
jurjf");  Joseph  Dessert  Lumber  Co. 
V.  Wadleigh,  103  Wis.  818,  79  NW 
287. 

8a.  St.  L^uls,  et6.,  R  Co.  v.  Yount, 
SO  Okl.  871,  376,  120  P  627  (where 
the  court  said:  "Any  right  which 
could  be  obtained  under  the  com- 
mon-law (lystem  of  pleading  can  he, 
as  easily  obtained   under  our  code 

Procedure.  Any  wrong  which  could 
6  redressed  under  the  common-law 
system  can  be  as  speedily  and  ade- 
quately redressed   under   our  Code, 

Bosslbly  much   more   so;    the  Code 
eing  broader,  nlmpler.  more  liberal, 
and  more  comprehensive"). 

.33.  Cropsey  v.  Sweeney.  27  Barb. 
(N.  Y.)  810. 

34.  Hill  v.  Barrett,  14  R  Mon. 
(Ky.)  67,  69  (where  the  court  said: 
"The  Code  does  not  authorize  a  re- 
covery upon  a  statement  of  facts 
which  did  not  constitute  a  cause  of 
action  in  some  form,  before  the 
Code  was  adopted");  Southern  Por- 
celain Mfg.  Co.  V.  Thew,  5  S.  G.  5. 

36.  Williams  v.  Mead.  80  Conn. 
434,  435,  68  A  1009  (where  the  court 
said:  "Since  the  Practice  Act  abol- 
ished forms  of  action,  we  have  no 
such  action  as  debt  on  a  statute"); 
Metropolis  Mfg.  Co.  v.  Lynch,  68 
Conn.  4S9,  469,  36  A  832  (where  the 
court  said:  "Since  the  abolition  of 
the  common  law  forms  of  action  and 
pleading,  the  phrase  *an  action  of 
trover'  does  not  accurately  define  a 
cause  of  action"). 

36.  Metrbpolls  Mfg.  Co.  v.  Lynch, 
68  Conn.  469,  4M,  SS  A  Stt  (where 
the  court  sald^^'Tha  nomM  of  the 
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With  regard  to  the  pleacUnsa  it  is  no  longer  necea- 
sary  to  give  an  action  a  formal  designation,'^  or  to 
declare  according  to  any  particular  form,  but  it 
ia  snfBeient  to  state  izt  ordinary  and  concise  lan- 
guage facts  sufficient  to  constitute  a  cause  of  action;" 
but  as  the  code  provisions  do'  not.afEect  ctfuses  of 
aetim,*  there  is,  except  as  to  such  allegations  as 
were  purely  technical  and  formal  under  Uie  old 
system/^  the  same  neeeaaity  for  ali^^g  all  the  ma- 
terial facta  eaaential  to  enutitnte  the  partienlar 
eanae  of  aetion  nlied'on;^  and  tb^  aboiild  be  so 


ancient  forms  are  atlU  used  for  con- 
ventenoe  an  approximately  tl«8fKiiat- 
ing  dltFerent  cauass  of  action  for 
which  there  is  now  onlr  one  form; 
but  their  use  is  sometimes  deceptive 
In  that,  White  the  essential  elements 
of  a  cause  of  action  aa  detwmlned  by 
principles  of  substaatlve  law  may  be 
unaffected  by  the  chan^  in  proce- 
dure, yet  those  Insl^la  of  a  dis- 
tinct cause  of  action  which  depended 
upon  or  grew  out  of  the  limitations 
and  Actions  Involved  In  the  use  of 
prescribed  forme,  have  lost  their 
alanlflcance  as  distlnsulsIilnK  marks 
of  distinct  causes  of  action"). 

ST.  Hall  V.  Hall,  S8  HowPr  (N. 
T.)  97.  See  also  Pennington  v.  Dour- 
las,  etc..  R  Co.,  S  Ga.  A.  666,  60  SE  4$C. 

38.  Tyndall  v.  Beatty,  57  Misc. 
646.  648,  lOS  NTS  SS7  (where  the 
TOurt  said:  "The  rights  of  action  anrt 
the  remedies  which  formerly  existed 
under  various  forms  of  action  still 
survive,  but  the  differences  of  form 
have  been  abrogated,  and  the  pleader 
need  not  declare  upon  any  distinc- 
tive form  of  action  In  order  to  re- 
cover. It  Is  only  requisite  to  en- 
title him  to  recover  that  he  should 
allege  and  prove  the  facts  which  en- 
title htm  to  the  relief  whloh  he 
seeks"). 

89.  Rogers  T.  Duhart,  97  Cal.  600, 
SS  P  670:  Jones  v.  Steamship  Cortes, 
17  Cal.  487.  7»  Aml>  142;  Amerlcan- 
Qerman  Nat  Bank  v.  Oray,  etc.. 
Hardware  Co.,  120  Ky.  1D8,  UO  SW 
39S,  33  KyL  647;  Vollmar,  etc..  Co. 
V.  Bayfleld  Mill  Co..  146  Wis.  412. 
131  NW  899.  See  also  Infra  IB  133, 
140,  177,  and  generally  Pleading  [81 
Cyc  44,  92  et  seq]. 

40.  Sampson  v.  Schaeffer,  8  CaL 
1»«;  Hill  V.  Barrett,  14  B.  Men.  (Ky.) 
67;  Phelps,  etc.,  Co.  v.  Halsell,  11 
Okl.  1,  66  p  840.  See  also  cases 
supra  note  25. 

41.  Hill  V.  Bamtt.  14  R  Mon. 
<Ky.)  67. 

4a.  Ark. — Ball  ▼.  Fult<ni  County, 
31  Ark.  379. 

Cal. — Miller  v.  Van  Tassel,  24  Cal. 
458,  463  (where  the  court  said;  "The 
forms  alone  of  the  several  actions 
have  been  abolished  by  the  statute; 
the  substantial  alleratlons  of  the 
complaint.  In  a  given  cane,  must  be 
the  same  under  our  Practice  Act 
as  are  required  at  common  law") : 
Sampson  v.  ShaefTer.  8  Cal.  196,  SOS 
(where  tlie  court  said:  "It  ts  a  gross 
error  into  which  many  have  fallen, 
to  suppose  that  because  the  Practice 
Act  abolish es  th e  d  1  stlnctipn s  In 
the  forms  of  action.  It  Is  Immaterial 
what  the  substantial  allegations  of 
pleadings  are"). 

Ind. — Emmons  v.  Ktger.  S8  Ind. 
488,  487  (where  the  court  said:  '"The 
same  essential  facts,  to  obtain  re- 
lief, must  be  alleged  and  proven 
now,    as  before"). 

Ky. — Murphy  v.  Gstes,  6  Bush  632: 
Hin  V.  Barrett.  14  B.  Mon.  67. 

N.  T. — Cropsey  v.  Sweeney,  27 
Barb.  310.  See  also  Booth  v.  Farmers', 
etc.,  Nat.  Bank,  65  Barb.  457  [rev  on 
other  grounds  SO  N,  T.  396], 

OkL — Phelps,  etc.,  Co.  v.  Halsell. 
11  Okl.  1,  65  P  840:  Casey  v.  Mason. 
8  Okl.  665,  669,  59  P  252  (where  the 
court  said:  "A  plaintiff,  under  the 
statute  must  allege  and  prove  evenr 
fact  that  he  was  required  to  al- 
lege and  prove  at  common  law">> 


Bee  also  Pleading  [81  Cyc  98  text 
and  note  1]. 

"At  common  law  a  cause  of  ac- 
tion had  to  be  stated  In  a  certain 
form,  with  technical  precision.  The 
statute  Ignores  this  form,  and  looks 
to  the  substance  of  the  pleading  only. 
The  statute,  though,  exacts  from  the 
pleader  every  aIl«n.tlon  which  Is 
necessary  to  show  that  he  Is  entitled 
to  ..the  relief  sought."  Casey  v.  Ma- 
soft.  8  Okl.  666,  669;  59' P  262.  "The 
Code  does  not  authorise  a  recovery 
upon  a  statement  of  facte  which  did 
not  constitute  a  cause  of  action  in 
some  form,  before  the  Code  was 
adopted.  And,  therefore,  the  former 
precedents,  and  rules,  and  adjudica- 
tions, mar  now  be  resorted  to  as 
authoritative,  except  In  so  far  as 
they  relate  to  the  distinctions  be- 
tween the  different  forms  of  action, 
or  to  merely  formal  or  technical 
allegations,  and  except  so  far  as 
particular  allegations  formerly 
deemed  substantial  are  dlspensejl 
with,  or  so  far  as  particular  allega- 
tions may  now  be  necessary  where  al- 
legations, according  to  the  legal  effect 
of  the  facts,  may  formerly  have  been 
Bufllclent."  Hill  v.  Barrett,  14  B. 
Mon.  (Ky.)  67,  69.  "The  object  of 
the  Code  was  to  abolish  the  differ- 
ent forms  of  action,  and  the  technical 
and  artificial  modes  of  pleading  used 
at  common  law,  but  not  to  dispense 
with  the  certainty,  regularity  and 
uniformity  which  are  essential  in 
every  system  adopted  for  the  ad- 
ministration of  Justice.  The  plain- 
tiff must  state  his  cause  of  action 
with  the  same  substantial  certainty 
as  was  formerly  required  In  a  declara- 
tion." Oates  V.  Gray,  66  N.  C.  442, 
448.  "The  rules  of  pleading  at  com- 
mon law  have  not  been  abrogated  by 
the  C.  C.  P.  The  essential  principles 
still  remain,  and  have  only  been  mod- 
ified as  to  technicalities  and  matters 
of  form."  Parsley  v.  Nicholson,  65 
N.  C.  207,  210. 

48.  Joseph  Dessert  I<umber  Co.  v. 
Wadlalgb,  108  Wla  818,  ?»  NW  287. 

"It  is  Just  as  necessary  to-day  as 
It  ever  was  that  a  suitor  should  so 
state  his  cause  of  action  that  the 
court  may  determine  whether  it  l>e 
ex  contractu  or  ex  delicto.'  In  the 
one  case  the  plaintiff  would  have  to 
be  satisfied  with  a  mere  money  Judg- 
ment, while  fn  the  other  an  order  of 
arrest  might  Issue,  and  an  execution 
against  the  body.  This  certainty  of 
statement  Is  also  Important  for  the 
purpose  of  determining  the  proper 
tribunal  for  the  trial  of  the  action. 
Under  the  law,  certain  actions  are 
local  to  the  extent  that  the  trial 
thereof  may  be  compelled  in  the 
county  where  the  property  affected  Is 
situated.  It  is  therefore  quite  essen- 
tial that  the  complaint  should  be 
safllclently  speclflc  In  allegation  to 
enable  the  parties  and  the  court  to 
say  whether  the  action  be  local  or 
transitory."  Joseph  Dessert  Lum- 
ber Co.  V.  Wadleftrh.  103  Wis.  818, 
320,  79  NW  287.  "While  by  provision 
of  the  civil  code  the  common-law 
forms  of  action  are  expressly  abol- 
ished, yet  It  Is  true,  and  ever  must 
remain  true.  In  any  orderly  adminis- 
tration of  Justice,  that  the  precise 
nature  of  the  cause  of  action  must 
be  determined  before  the  rules  of  law 
applicable  thereto  can  be  ascertained 


stated  as  to  show  the  general  nature  and  aabatantial 
classification  of  the  cause  of  action." 

129]  2.  Other  Statutory  Prorialona.  In  a 
number  of  jurisdictions  which  have  not  adopted  the 
regular  code  practice  statutory  provisions  have  been 
enacted  abolishing  or  modifying  many  of  the  com- 
mon-law distinctions  between  different  forms  of  no- 
tion.** These  provisions  relate  chiefly  to  the  common- 
law  distinctions  between  assumpsit  \and  covenant,** 
aaaumpait  and  debt,**  and  treapaas  and  case.*'  In 
BOme  jniiadictifniB  the  atatntea  xelating  to  treapaaa 

and  applied.    Any  other  method  of 

Erocedure  must  of  necessity  lead  to 
lextricable  confusion."  C^bondale 
Inv.  Co.  V.  Burdlck,  67  Kan.  829,  834, 
72  P  781. 

44.  See  cases  Infra  this  note  and 
notes  45-61. 

[a]  m  Ms— aohnsstts  the  statute 
divides  personal  actions  into  three 
classes:  (1)  Contract,  which  Includes 
actions  formerly  -  known  as  assump- 
sit, covenant,  and  debt,  except  ac- 
tions for  i>enalttes.  '  (2)  Tort,  which 
includes  actions  formerly  known  as 
trespass,  trespass  on  the  case,  trover, 
and  actions  for  penalties.     (3)  Re- 

S levin.  Rev.  L.  (1902)  o  173.  See  also 
shorn  V.  Fall  River,  140  Mass.  508, 
6  NB  483. 

lb]  IB  V«BBaylvanl»  the  Practice 
Act  of  1887  abolishes  <1)  so  far  as 
relates  to  procedure,  the  distinctions 
previously  existing  between  motions 
ex  contractu,  and  pfovides  that  all 
demands  previously  rScoverable  In 
assumpsit,  covenant,  or  debt,  shall  be 
sued  for  and  recovered  In  one  form 
of  action,  to  be  called  an  action  of 
assumpsit.  8  Purdon  Dig.  Pa.  (13th 
ed)  p  3608.  See  also  Philadelphia  v. 
Atlantic,  etc.,  Tel.  Co.,  10  Pa.  Dlst. 
376.  (2)  The  act  also  abolishes  the 
previous  distinctions  between  actions 
ex  delicto,  and  provides  that  all  dam- 
ages previously  recoverable  in  tres- 
pass, trover,  or  trespass  on  the  case, 
shall  be  sued  for  and  recovered  In  a 
single  form  of  action,  to  be  called 
an  action  of  trespass.  Stlne  v. 
Hughes,  5  Pa.  Dlst.  13,  16  Pa.  Co.  645; 
8  Purdon  Dig.  Pa.  (13th  ed)  p  3610.  (3) 
But  it  l0  not  a  fatal  irregularity  to 
designate  an  action  in  the  old  form 
aa  "trover,"  where  a  conversion  Is 
complained  of,  instead  of  designating 
it  merely  as  "trespass."  Stlne  v. 
Huihes,  6  Pa.  Dlst  13.  16  Pa.  Co. 
646. 

45.  See  Orubb  v.  Burford,  98  Va. 
663,  87  SE  4  (statute  providing  that 
"In  any  case  where  an  action  of  cov- 
enant will  He,-  there  may  be  main- 
tained an  action  of  assumpsit"). 

46.  Knapp  v.  Kingsbury,  61  Ala. 
563;  Reed  v.  Scott,  80  Ala.  640. 

47.  Del. — Coe  v.  English,  11  Del.  456. 
III. — Barker  v.  Koosler.  80  III.  205: 

Pratt  V.  Davis,  118  III.  A.  161  [aff 
224  111.  800,  79  NE  662.  7  LRAN3 


609,  8  AnnCas  1971;  Mexican  Cent. 
R  Co.  V.  Gehr,  66  111.  A.  178. 

Ind. — ^Hines  v.  Klnnison,  8  Blackf. 
119  (provision  prior  to  code). 

Me.— Voulton  v.  Smith,  82  Me.  406; 
Leathers  v.  Carr.  24  He.  851. 
Wis.— £Hiu1ts  V.  Frank,  1  Wis.  362. 
N.  B. — Browu  V.  Thompson,  9  N. 
B.  228. 

[a]  m  IMaware  It  has  been  said 
(1)  that  the  statute  abolishing  the 
distinction  between  trespass  and  case 
was  merely  Intended  to  apply  to  the 
technical  distinction,  often  very  re- 
fined and  dlfDcult  of  application, 
based  upon  whether  the  Injury  was 
direct  or  merely  circumstantial,  and 
that  it  was  not  Intended  to  confound 
the  rules  of  pleading  and  evidence 
previously  applicable  to  these  differ- 
ent forms  of  action  or  to  blend  and 
convert  them  Into  substantially  the 
same  form  of  action.  Cannon  v.  Hor-' 
sey,  6  DeL  440;  Bailey  v.  Wiggins. 
6  Del.  299.  (2)  But  a  later  decision, 
without  expressly  referring  to  the 
Earlier  ones,  seems  to  give  the  stat- 
ute a  much  broader  ane  more  goieral 
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and  ease  merely  provide  that  in  cases  where  trespaBs 
would  lie  an  action  on  the  case  may  be  maintained,*^ 
and  it  is  held  that  these  provisions  do  not  authorize 
the  converse  proposition  of  making  trespass  a 
snbstitate  for  case.*"  As  in  the  case  of 
the  codes,'"'  these  provisions  relate  only  to  the 
formal  distinctions,  and  do  not  abolish  the 
distinctions  whieh  are  of  substance  or  alter 
the  substantial  ri^ts  and  liabilities  of  the 
parties." 

[$  1301  D.  Ohaoge  of  Character  or  Form— 1.  In 
QmestXr  Aa  a  general  rule  the  character  or  f  tnrm 
of  an  action  is  to  be  determined  from  the  complaint," 

Coe  V.  IBnalish,  11  DeL 


a^|iltcat!on. 

[b]    TlM     VMUUQlTiala  stetat* 

above  referred  to  abollBhing  the  dis- 
ttnctlonn  between  the  various  tort 
actions  and  making  them  ftctlona  of 
trespass  (see  supra  note  44  [b])  nec- 
essarily abolishes  the  distinction  be- 
tween trespass  and  case  (Miller  v. 
AUentown.  etc..  Rapid  Transit  Co., 
181  Pa.  022,  S7  A  824;  Duffleld  v.  Ro- 
aenzwels,  144  Pa.  520,  28  A  4). 

48:  Mich. — Bellant  v.  Brown,  78 
Mich.  294,  44  NW  826. 

Oh.— Henshaw  v.  Noble,  7  Oh.  St. 
226. 

TeDn.r~I>uttrell  v.  Hazen,  8  Sneed 
20.  ' 

Va.— Dalngerfleld  v.  Thompson,  33 
Gratt  <T4  Va.)  186,  36  AmR  783; 
Fechhelmer  v.  National  Kxch.  Bank, 
31  Oratt.  (72  Va.)  651;  Womack  v. 
Circle,  29  Oratt.  (70  Va.)  192. 

W.  va. — Bamum  v.  Baltimore,  etc, 
B.  Co.,  ft  W.  Va.  10. 

[a]  Th»  stetnt*,  provid- 
ing that  where  trespass  will  lie  for 
a  wronfffal  act  causing  injury  to 
"the  person,  personal  property,  or 
rights''  of  another,  an  action  on  the 
case  may  be  brought,  does  not  in- 
clude a  trespaas  upon  lands.  Wood 
V.  Michigan  Air-Line  >R.  Co.,  81  Mich. 
868,  46  NW  980. 

[b]  n»  objsot  of  these  ynnla- 
lou  was  to  avoid  the  neoeasity 
of  makinir  the  technical  and  offeen 
difficult  dutlnctlon  between  trespass 
and  caoa,  growlnff  out  of  the  ques- 
tion as  to  whether  the  Injury  was 
direct  or  circumstantial.  Womack 
V.  Circle.  29  Gratt.  (70  Va.)  192.  ' 

[c]  Thee*  proviaiOBB  ahollA  the 
distinction  between  trespass  and  case 
In  so  far  as  to  allow  a  recovery  in 
an  action  on  the  case,  although  the 

Eroof  might  show  ^trespass  to  have 
een  technically  the  proper  remedy. 
Henshaw  v.  Noble.  7  Oh.  St.  226. 

49.  Luttrell  v.  Hazen,  8  Bneed 
(Tenn.)  20;  Bamum  v.  Baltimore, 
etc.,  R.  Co.,  6  W.  Va.  10. 
60.  See  supra  |  128. 
SI.  Hartford  v.  Smith,  199  Fed. 
763,  118  CCA  201  (construing  the 
Pennsylvania  statute  of  1887);  Bla- 
lock  V.  Randall,  76  III.  224,  228  (where 
the  court  said:  "The  statute  does 
away  with  the  technical  distinction 
between  the  two  forms  ot  action 
[trespass  and  case],  but  does  not 
affect  the  substantial  rights  and 
liabilities  of  parties") :  La  wry  v. 
Lawry.  88  He.  482,  484,  84  A  273 
(where  the  court  said:  "True,  the 
statute  has  abolished  the  distinction 
between  the  actions  of  trespass  and 
trespass  on  the  case.  But  this  re- 
lates to  the  distinction  In  form  only. 
In  cases  where  the  distinction  Is 
really  of  substance,  rather  than  of 
form,  the  statute  is  Inapplicable"); 
Sawyer  v.  Goodwin.  34  Me.  419: 
Wright  Y.  Wilcox.  19  Wend.  (N.  T.) 
843.  82  AmD  507  (statute  relaUng 
to  trespass  and  case  prior  to  the 
code). 

sa.  Orosa  nfnmoMi 
Amendment  changing  the  character 
or  form  of  action  se«  Pleading  ESI 
Cyc  429  et  seq].  . 
Change  on  appeal  see  Appeal  auS 
ZbTor  [2  C7C  671]. 


Conformity  of  Judgment  to  nature 
of  action  stated  in  the  pleadings 
see  Judgments  [28  Cyo  817]. 
Ejection  of  remedies  see  Election  of 
Remedies  [16  Cyc  261]. 
68.    Joyce  v.  Murnaghan,  17  Mo. 
A  11;  Neudecker  v.  Kohlberg,  81  N. 
y.  296;  Welsh  v.  Darragh,  62  N.,T. 
690:  Raymcma  v.'Toledo,  etc.,  R.  Co., 
57  Oh.  St.  271,  48  NB  1098. 

[a]  A  powsesogy  aottoa,  where 
the  prayer  of  the  complaint  seeks 
only  a  restoration  or  protection  of 
the  possession.  Is  not  changed  to  a 
petitory  action  (1)  by  an  allegation 
of  title  or  ownerahlp  (Williams  v. 
Harmanson,  41  La.  Ann.  762,  6  S  604), 
or  (2)  by  annexing  a  deed  'to  the 
complaint  (Hermitage  Planting,  etc., 
Co.  V.  Hlggason,  46  La.  Ann.  425,  14 
S  919). 

64i.  Ark. — ^Prioleau  v.  Williams, 
104  Ark.  822,  149  8W  101. 

Uoi. — Joyce  v.  Murnaghan,  17  Mo. 
A.  11. 

N.  T.— Welsh  v.  Darragh.  62  N.  T. 
590,  592  (where  the  court  said:  "The 
character  of  an  action  Is  determined 
by  the  complaint.  The  answer  can- 
not change  It"). 

Oh. — Raymond  v.  Toledo,  etc.,  R. 
Co..  57  Oh.  St.  271.  48  NB  1098. 

Okl. — Roberts  V.  Marshall,  38  Okl. 
716,  127  P  708. 

[a]  Oounterolalm. — (1)  The  char- 
acter of  an  action  Is  not  •changed  by 
a  counterclaim  set  up  by  defendant. 
Welsh  V.  Darragh,  52  N.  T.  590;  Wil- 
liams V.  Allen.  48  HowPr  (N.  T.) 
357;  Kllroy  v.  Mitchell,  2  Wash.  467, 
26  P  866.  (2)  So,  where  an  action  Is 
brought  upon  contract,  an  answer 
setting  up  a  counterclaim  and  seek> 
ing  damages  by  way  of  recoupment 
does  not  change  the  character  of  the 
action  or  render  It  nonreferable. 
Welsh  v.  Darragh,  62  N.  T.  690;  Wil- 
liams v.  Allen,  48  HowPr  CN.  T.)  857. 

[b]  SsttlBf  vp  titla  In  possessory 
aonon. — The  prayer  of  the  complaint 
characterizes  the  action,  and  defend- 
ant cannot  change  a  possessory  ac- 
tion Into  a  petitory  action  by  setting 
up  title  to  the  prtnierty.  St.  Amana 
V.  Long,  25  La.  Ann.  164;  Kemper 
V.  Hullck.  16  La.  44. 

65.  Crttten  v.  Chemical  Nat.  Bank, 
171  N.  T.  219,' 68  NH  969.  B7  LRA 
629  [mod  60  App.  Dlv.  241,  70  NTS 
2461  (holding  that  In  an  action  on 
contract  against  a  bank  to  recover 
the  amount  paid  out  and  charged  to 
plalntlfTs  account  on  a  raised  check, 
over  and  above  the  amoynt  for  which 
It  was  drawn,  where  defendant  pleads 
negligence  In  drawing  the  check  as 
a  defense,  the  action  is  not  changed 
from  contract  to  tort  by  plalntlfTs 
reply  alleging  contributory  negli- 
gence on  the  part  of  defendant,  such 
allegation  being  merely  to  defeat  the 
defense  of  negligence  on  the  part 
of  plaintiff). 

66.  Teddlle  v.  Riser,  121  La.  666. 
46  S  668;  Pitts  v.  Pitts.  201  Mo.  366, 
100  SW  1047;  Cox  v.  Sloan.  168  Mo. 
411,  5?  8W  1068. 

&«gal  and  eq,«ltaMa  aoUoaa  see  in- 
fra T  131. 

[a]  Ohaars  to  pstttory  action. — 
An  action  wnlch  at  its  institution  is 
an  action  of  Jactitation  with  the  bur- 
den of  proof  on  plalntltC  may  as- 
sume befors  Its  termination,  the 


and  is  not  changed  by  the  nature  of  defendant's 
answer  or  defense,"*  o^  plaintiff's  reply ,^  although  it 
has  been  held  that  under  some  circumstances  the 
nature  of  defendant's  answer  or  defense  may  have 
this  effect.*^  So  also,  exeept  where  as  is  in  some 
cases  permissible,  an-  amendment  of  the  pleadings 
has  been  allowed  and  made,"  if  an  action  is  com- 
menced in  a  particular  form  or  character,  it  is  not 
ordinarily  pemriasible  to  change  it  on  the  trial  to  a 
different  form  or  character,*^  or  to  change  the  theory 
upon  wbich  it  was  brought.""  '  Thus  an  action  of  tort 
cannot  be  changed  on  trial  to  an  action  ex  con- 
tnuita,**  or  viee  versa,**  or  a  eriminal  proceeding  be 

character  of  a  petitory  action  with 
the  burden  on  defendant  because  of 
the  line  of  defense  adoptfd  In  re- 
spect to  the  Issues  tendered  by  plain- 
tiff. Teddlie  v.  Riser,  121  La.  S66, 
46  S  688. 

67.  See  Pleading  [81  Cyc  429  et 
aeq]. 

68.  Kreher  v.  Theisman,  126  La. 
600,  61  S  656;  Syracuse  (^s-Ligbt 
Co.  V.  Rome,  etc.,  R.  Co.,  51  Hun  119, 
5  NTS  459;  Kadderly  v.  PortUnd,  44 
Or.  lis,  74  P  710,  75  P  222;  Fields  v. 
0>bbey,  22  Utah  416,  82  P  1020.  But 
see  Surber  v.  Klttengar,  6  Wash.  240, 
88  P  607  (holding  that,  although  an 
action  is  commenced  as  an  equitable 
Otts,  If  there  is  nothing  to  prlve  a 
court  of  equity  Jurisdiction  uereof, 
it  is  not  error,  even  against  defend- 
ant's  objection,    for   the   court  to 

Eirmit  It  to  be  tried  as  an  action  at 
w.  where  defendant  Is  not  thereby 
prevented  from  having  a  fair  trial). 

[a]  ZUnstratlons. — (1)  Where  a 
suit  Is  brought  to  enjoin  a  city  from 
reassessing  plalntlfTs  property  for  a 
street  improvement,  the  fact  that 
the  contraotors  and  the  owners  of 
the  warrants  Issued  on  account  of 
the  improvement  are  made  parties 
does  not  authorize  plaintiff  to  change 
the  suit  to  one  bv  taxpayers  to  can- 
cel Illegal  municipal  warrants,  Kad- 
derly v.  Portland.  44  Or.  118,  74  P 
710,  75  P  222.  (2)  Where  under  the 
statute  an  action  to  determine  ad- 
verse claims  cannot  he  maintained 
against  the  holder  of  the  legal  title 
by  one  who  has  a  mortgage  lien,  such 
an  action  once  commenced  cannot 
be  converted  into  a  foreclosure  pro- 
ceeding. Fields  v.  Cobbey,  22  Utah 
415,  62  P  1020.  (3)  A  petition  to  the 
supreme  court  for  a  writ  of  prohibi- 
tion cannot  be  treated  at  the  hear- 
ing as  an  application  for  an 
injunction.  Hunter  v.  Moore.  39  8. 
C.  394,  17  SB  79T.  (4)  A  redhibitory 
action  cannot,  where  plaintiff  has 
disposed  of  the  property  and  placed 
it  beyond  his  power  to  comply  with 
a  Judgment  In  his  favor,  be  changed 
by  a  supplemental  petition  Into  an 
action  quanti  mlnorla  Peterson  v. 
Bum,  8  Ta.  Ann.  666.  <6)  In  an 
action  involving  a  question  of  owner- 
ship of  real  property  the  court  can- 
not change  the  action  into  one  of  a 
merely  possessory  character.  Fer- 
nandei  v.  Peo.,  16  Porto  Rico  645. 

68.  Maass  v.  Rosenthal,  126  App. 
Dlv.  452,  109  NTS  917;  Langdon 
New  Tork,  etc^  R.  Co.,  68  Hun  <N. 
T.)  122,  11  NTS  614;  be  Forest  v. 
Andrews,  27  Misc.  146,  58  NTS  358. 
But  see  Metropolis  Mfg.  Co.  v.  Lynch, 
68  Conn.  459,  36  A  832;  and  cases 
infra  }  133  text  and  note  1. 

60.  Neudecker  v.  Kohlberg,  81  N. 
T.  296;  Matthews  v.  Cady,  61  N.  T. 
651;  Bernhard  v.  Sellgman,  54  N.  T. 
661;  Francisco  v.  Hatch,  117  Wla 
242,  93  NW  1118. 

[a]  Wktre  defsadaat  liaa  fkaned 
Us  plea  on  the  theory  of  a  tort,  he 
should  be  held  to  the  particular  form 
In  which  he  has  molded  his  claim 
and  characterized  It.  De  Forest  v. 
Andrews,  27  Misc.  146,  58  NTS  368. 
29  NTClvProe  250. 

BU  Beard  v.  Tates,  2  Hun  (N.  T.) 
466.  See  also  Normand  v.  Edwards, 
28  La.  Ann.  142^oldlng  ttiat  In  a 
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changed  into  a  eivil  proeeeding/*  or  an  action  oom- 
menced  by  plaintiff  in  an  individual  capacity  be 
changed  into  one  in  a  representative  capacity.  A 
ehange  in  the  character  or  form  of  an  action  may, 
however,  he  made  by  consent  of  the  parties.*^  Where 
an  action  of  forcible  entry  and  unlawful  detainer, 
eoDunenced  in  a  justice's  court,  is  transferred  to 
a  district  court  on  the  ground  that  title  to  real  estate 
is  involved,  it  becomes  thereafter  in  substance  and 
effect  an  action  of  ejectotent.*" 

[4  131]  8.  Iiegal  and  Equitable  Actions.*^,  Ordi- 
narily an  action  at  law  cannot  be  changed  into  a  suit 
in  etjoity/'  or  vice  versa,''  partienlarly  in  common- 
law  jorisdietions  but  under  the  codes  it  is,  under 
some  circumstances,  permissible  to  change,  the  char- 
acter of  an  action  from  legal  to  equitable,"  or  from 
equitable  to  legal,'^  and  where  separate  dockets  are 


vuit  on  an  open  account  for  cotton 
defendant  ia  not  entitled  to  treat  the 
action  as  changed  Into  one  ex  delic- 
to, because  plaintiff  testlflea  on  cross- 
examination  that  defendant  took  hla 
cotton  without  authorisation  and  sold 
It  for  a  apeolfled  price,  and  that  the 

firoceedB  conetltuted  the  principal 
tern  of  the  account  sued  on). 

SAi  Clader  Shepowfch,  7  Kulp 
(Ru)  SS  (holding,  that  where  a  war- 
rant has  been  Issued  in  the  name  of 
the  state,  as  for  a  criminal  offense, 
it  is  not  competent  for  the  court  to 
convert  the  case  into  an  action  for 
damaaes  and  enter  Judgment  for  the 
complaining  witness  as  If  the  pro- 
ceeding was  In  the  nature  of  an  or- 
dinary action  of  trespass). 

ea.  Mason  v.  Lord,  20  Pick. 
(Uass.)  447. 

G4.  Weir  t.  Stephenson,  13  111. 
874;  Kreher  v.  Thelsman,  12B  I*a. 
600.  61  8  666;  Dorsett  v.  Scott,  51  La. 
Ann.  S92,  26  S  644;  Ambuehl  v.  Mat- 
thews, 41  Minn.  587,  4S  NW  477 
(where  It  was  held  that  defendant 
must  be  deemed  to  have  consented 
that  an  action  instituted  as  an  ac- 
tion of  trover  for  the  conversion  of 
personal  property  should  be  treated 
and  tried  as  one  for  an  accounting 
for  the  proceeds  of  the  property). 
See  also  Bradbum  v.  Roberts,  148 
N.  C.  214.  61  SE  617;  Herrick  v.  Rich- 
ardson, 17  Vt  375. 

as.  Bartleson  v.  Mnnson,  106  Minn. 
348,  117  NW  612;  Ferguson  v.  Kum- 
ler,  25  Minn.  183. 

06.  AnsBdmetit  ohsBirlag'  l^ral  or 
•qattaUe  Aiuuraotw  of  aotioa  see 
pW.  ^ 

07.  York  V.  Steele,  (Ky.)  4  SW 


idinjc  rsi  Cyo  432], 

York  V.  Steele,  (Ky.)  4 
313;  Butterlr  v.  Deering,  102  App. 


Dir.  196,  92  KYS  676;  Short  v.  Barry. 
3  lAna  (Vt.  ny  148,  58  Barb.  177,  40 
HowPr  210;  Angus  v.  Robinson.  62 
Vt  SO.  19  A  998:  Bailey  v.  TMt,  129 
Wis.  873,  109  NW  36. 

ta]  BlTect  of  assigmnent, — ^An  ac- 
tion to  recover  on  a  contract,  in  which 
the  Issue  raised  Is  the  -existence  of 
the  contract.  Is  purely  an  action  at 
law  and  cannot  be  changed  Into  a 
suit  In  equity,  against  defendant's 
objection,  bv  a  mere  assignment  by 
plaintiff  of  interests  in  his  claim  un- 
der the  alleged  contract,  and  making 
the  assignees  parties  defendant.  But- 
terly  v.  Deering,  102  App.  Dtv.  396, 
92  NTS  675. 

Cb}  Sffeot  of  refennoe^An  ao- 
tlon  by  attorneys  for  services  tried  to 
a  Jury  cannot  be  regarded  as  a  suit 
in  equity  merely  because  subsequent- 
ly tried  before  a  referee.  L>exow  v. 
Beldlng,  89  App.  Div.  622,  86  NTS 
918. 

[c1    Meat  of  aeoesaitr  for  an  ao- 

OQpaat.— In  an  action  for  damages,  the 
taet  that  it  may  become  necessary  to 
take  an  account,  or  examine  into  ac- 
counts. In  order  to  determine  the 
amount  to  which  plaintiff  is  mtltled, 
does  not  change  the  action  into  one* 
in  equity.  O'Rourke  v.  Kelly  The 
Printer  Corp.,  (Mo.  A)  135  SW  1011; 
Roberts  v.  Prosser.  68  N.  T.  8<6. 


M.  PUgHm  V.  Mcintosh,  7  Ind.  T. 
623,  104  SW  858;  Hutchinson '  v.  Fat- 
tersOh,  226  Mo.  174,  126  SW  403; 
Maasa  v.  Rosenthal,  125  App.  X>Iv. 
462,  109  NTS  917;  Cameron  v.  New 
Tork  ■El.  R.  Co.,  23  Misc.  590,  52  NTS 
1036  [aff  38  App.  Dtv.  16,  66  NTS 
304];  Dalton  v.  Vanderveer.  8  Misc. 
484,  29  NTS  842,  23  NTClvProc  443, 
81  AbbNCaa  430. 

[a]  Bffeot  of  Jury  trial. — Where 
an  action  on  the  pleadings  Is  clearly 
equitable,  th«  fact  that  the  Issues  are 
submitted  to  a  Jury  does  not  convert 
the  action  Into  one  at  law.  Hutchin- 
son V.  Patterson,  226  Ho.  174,  126  SW 
408;  Cameron  v.  New  York  EL  R.  Co.; 
23  Misc.  690,  52  NTS  1086  [aff  38 
App.  Dlv.  16,  56  NTS  304], 

[b]  Vorm  of  Jndgnient  or  decrea 
If  the  pleadings  present  to  the  court 
a  Bult  in  equity.  Its  character  will 
not  be  changed  because  the  decree, 
erroneously,  It  may  be.  In  one  respect, 
takes  the  form  of  a  Judgment  at  law. 
State  V.  Gvans.  176  Mo.  310,  75  SW 
914. 

[c]  Vubmlsaioa  of  oanses  to- 
gether.— An  agreement  by  the  parties 
that  legal  and  equitable  actions  shall 
be  tried  at  the  same  time,  and  upon 
the  same  evidence,  does  not  change 
the  character  of  either  action.  Lelgn- 
ton  V.  Orr,  44  Iowa  679, 

69.  Owens  v.  Hetdbreder,  78  Fed. 
837,  24  CCA  362. 

[a1  In  the  fedenl  courts  the  dis- 
tinction between  actions  at  law  and 
suits  in  equity  Is  not  one  of  form 
merely,  but  of  substance,  and  an  ac- 
tion at  law  cannot  be  converted  Into 
a  suit  In  equity.  Owens  v.  Heldbreder, 
78  Fed.  837.  24  CCA  862. 

7a  Pitts  V.  Pitts.  201  Mo.  866,  100 
SW  1047.  See  also  Fitipatrick  v. 
McGregor.  188  Ga.  SIS,  tE  SB  8S9,  SB 
LRANS  50. 

"Whatever  mar  have  beea^e  aa- 
oiant  ptaotloe  whereby  there  was  a 
gulf  fixed  between  equity  and  law, 
so  that  a  case  brou^t  as  a  law  suit 
could  not  be  (dianged  and  pass  over 
into  an  equity  suit,  yet.  under  our 
code,  it  la  no  longer  so."  Pitts  v. 
Pitts,  201  Ha  856.  36S,  100  BW  1047. 

71.  Hart  V.  Wyndmere,  8J  N.  D. 
888.  181  NW  271,  AnnCa8l918D  169; 
Surber  v.  KIttenger,  6  Wash.  240.  38 
P  607  (holding  that  where  an  action 
IB  commenced  as  an  equitable  action, 
but  there  Is  nothing  to  give  a  court 
of  equity  Jurisdiction,  the  court  may 

ftermlt  It  to  be  tried  as  an  action  at 
aw). 

7B.    See  infra  |  138. 
[a]     Bnhstltittea   petltton.  --Where 

an  action  Is  brought  In  equity  plain- 
tiff may  be  permitted  to  flle  a  substi- 
tuted petition  changing  the  action  to 
one  at  law,  but  defendant  in  such 
case  will  have  a  right  to  have  the 
action  transferred  to  the  law  docket. 
Shnmet  Coun^  v.  Orlffln,  78  Iowa  163, 
84  NW  792, 

T8.  Blood  V.  Bovereigfi  (Tamp  W. 
O.  W.,  140  Ho.  A  528.  120  ffW  700: 
Clark  V.  Mosher,  107  N.  T.  118.  14 
NE  96.  1  AmSR  798  and  note;  Voss 


maintained  for  le^l  and  equitable  proceedings,  an 
action  improperly  placed  upon  the  one  or  the  other 
need  not  be  dismissed,  but  may  be  transferred  to  its 
proper  docket.^'  -Where  an  action  is  begftn  at  law 
to  recover  money,  and  defendant  interpleads  an  ad- 
verse claimant  and  pays  the  money  in  suit  into  court, 
the  action  becomes  one  in  equity ,  but  if  defendant 
does  not  do -this,  the  legal  character  of  the  action  is 
not  changed  by  the  fact  that  adverse  claimants  are 
permitted  to  intervene.^*  The  character  of  an  ac- 
tion at  law  is  not  changed  by  the  fact  that  plaintiff 
also  seeks  relief  by  injunction,  merely  as  an  ancil- 
lary remedy."  While  under  the  codes  and  practice 
acts  an  equitable  defense  may  be  interposed  in  an 
action  at  law,**  the  general  mle  is  that  snch  a  de- 
fense does  not  ehange  the  nature  of  the  aetion;^^ 
near  is  the  eharaeter  of  an  equitable  aotitm  ebanged 

v.  Smith,  87  App.  Dlv.  395,  84  NTS 
471;  Windecker  v.  Mutual  L.  Ins.  Co., 
12  AppTlllv.  78,  48  NTS  358;  Dinley 
v.  McCullagh.  92  Hun  464.  86 
1007.  See  also  Agnew  v.  Barto,  eto» 
Bank,  48  Wash.  66.  92  P  886. 

74.  Couch  v.  SUte.  14  N.  D.  861, 
103  NW  942. 

78.  Haggin  v.  Kelly,  186  Cat.  481. 
69  p  140  (holding  that.  In  an  action  oc 
ejectment,  the  legal  character  of  the 
action  is  not  (»anged  by  plaintiff 
seeking  an  Injunction  against  waste 
pendente  lite  as  an  ancillary  remedy) : 
Pool  V.  Paul,  88  Iowa  421;  Kentucky 
Land,  etc..  Co.  v.  Reynolds,  60  8W 
636.  22  1889  (holding  that.  In  an 
action  for  damages  for  trespass  on 
land,  the  legal  character  of  the  action 
is  not  changed  by  plaintiff  seeking  an 
Injunction  against  future  trespasses 
as  an  ancillary  remedy). 

76.  See  Infra  S  182. 

77.  Kerstner  v.  Vorweg,  180  Mo. 
196,  32  SW  298;  Bates  v.  Fry.  94  Mo. 
266,  6  SW  660;  Carter  v.  Prior,  78  Mo. 
222;  liCitch  v.  Miller,  40  Mo.  A.  180; 
Joyce  V.  Mumaghan,  17  Mo.  A.  11; 
Smith  V.  St.  iMviB  Beef  Canning  Co^, 
14  Mo.  A.  522;  New  Tork,  etc.,  Brew- 
ing Co.  V.  Angelo,  144  App.  Dlv.  66S, 
129  NTS  713  trearg  den  145 
App.  Dlv.  940.  130  NTS  1122]:  Ray- 
mond T.  Toledo,  etc..  R.  Co..  57  On. 
St.  271,  48  NE  1093;  Chapman  v. 
Lipscomb,  18  S.  C.  222,  -232  (where 
the  court  said:  "A  defendant  cannot 
change  the  character  of  the  plaintiff's 
action  by  simply  Intetposlng  an  equit- 
able defense.  If  this  could  be  done. 
It  would  give  power  to  the  defendant 
to  deprive  the  plaintiff  of  the  right 
of  trial  by  Jury  at  his  pleasure,  which 
would  be  placing  that  important  con- 
stitutional right  ujioR  a  vary  unosr- 
taln  tenure").  Compare  Freeman  v. 
Wllkerson.  60  Mo.  664. 

Sffeot  as  to  rltfht  to  Jmj  trial  see 
Jarles  [24  Cyc  126]. 

[ai  The  ohsraotez  of  an  action,  as 
legal  or  equitable,  Is  determined  br 
the  nature  of  the  action  as  shown  by 
the  complaint,  and  not  by  the  nature 
of  the  defense  set  up  by  the  answer. 
Joyce  v.  Humaghan,  17  Mo.  X.  11. 

fb]  "Shan^llBfof  lawandevoitr 
in  eae  salt  as  authorised  by  our  code 
does  not  confuse  the  two,  but  onlr 
requires  both  to  be  tried  In  one  couru 
the  Issues  In  equity  being  for  trial 
by  the  Judge  as  a  chancellor,  the  Is- 
sues In  law  by  the  same  Judge  with  a 
Jury."  Miller  v.  St.  Louis,  etc.,  R. 
Co.,  162  Mo.  424,  484,  63  SW  85.  See 
also  CHiapman  v.  Lipscomb,  18  S.  C. 
222 

[c^  BftUltabU  estovpeLr— Since  a 
court  of  law  may  enforce  an  equitable 
estoppel,  an  action  at  law  Is  not 
changed  to  a  suit  In  equity  by  the 
mere  fact  that  defendant  sets  up  an 
equitable  defense  by  way  of  estoppel. 
Kronson  v.  Llps<^lts.  68  N.  J.  Sq. 
867,  60  A  «19;  Raymond  v.  Toledo, 
eta,  R.  Co.,  67  Oh.  St.  271.  48  KIS 
1098. 

Ed]  Ik  tk#  federal  eowts.  wimre' 
the  distinction  batwesn  aetMpa  at 
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by  setting  up  a  legal  defense.^'  Under  some  circum- 
stances, however^  defendant's  answer  may  operate  to 
convert  an  action  at  law  into  a  suit  in  equity.'^  Thus 
it  is  held  that  if  the  answer  admits  plaintiff's  legal 
cause  of  action  and  sets  up  a  purely  equitable  de- 
fense in  avoidance,  the  whole  case  is  converted  into 
an  equitable  proceeding.^  A  distinction  is  also  made 
between  cases  where  the  answer  sets  up  merely  an 
equitable  defense,  and  where  it  also  seeks  afSrmative 
equitable  relief,^'  it  being  held  that  in  the  former  case 
the  nature  of  the  action  is  not  changed,*"  but  that  in 
tbe  latter  the  action  is  converted  into  an  equitable 
proceeding.*" 

132]  3.  Effect  of  Change.  Where  the  nature 
or  form  of  an  action  has  been  changed,  it  will  there- 
after be  treated  and  tried  as  if  originally  instituted 
in  the  form  to  which  it  has  been  changed,"*  and  the 
indorsement  on  the  original  summons  will  no  longer 
control  the  amount  of  the^  verdict  and  judgment.*" 
Where  the  change  is  made  by  amendment,"  the 


briginal  pleadings  are  superseded.*'  A  change 
from  one  form  of  action  to  ^another  may  oper- 
ate as  a  waivep  ,or  abandonment  of  rights  assert- 
ed or  available  in  the  former,  but  not  in  the 
latter,*^  and  may  alBp  operate  to  ehi^ge  the  venue 
of  the  action." 

[$  133]  E.  Error  aa  to  Character  or  Form.'^ 
Under  the  common-law  procedure  strict  regard  is 
paid  to  the  technical  distinctions  between  different 
forms  of  action,  and'  an  error  as  to  the  form  of  ac- 
tion, if  duly  objected  to,  is  fatal.*^  Under  the  codes 
,  and  practice  acts  the  technical  distinctions  as  to 
forms  of  action  are  disregarded,"^  and  the  court 
looks  to  the  substance  rather  than  to  the  form  of 
the  action,"'  or  to  the  manner  in  which  plaintiff  may 
have  characterized  it;^  and  it  is  not  necessary  for 
plaintiff  to  give  his  action  a  formal  designation,"' 
but  it  is  sufficient  for  him  merely  to  $tate  the  facts 
showing  his  right  of  action,"'  and  he  may  have  such 
relief  as  the  pleadings  "and  proof  show  that  he  is 


lew  and  suits  In  equity  1b  not  one 
of  form  but  of  substance,  a  leg;al 
action  cannot  be  converted  Into  a 
suit  in  equity  by  the  answer  of  de- 
fendant asserting  equitable  rights, 
the  remedy  of  defendant  having  such 
enforceable  rights  being  to  resort  to 
equity  to  arrest  or  stay  the  action 
at  law.  Owens  v.  Heldbreder,  78  Fed. 
837,  24  CCA  362. 

78.  Hancock  v.  Plummer,  64  Cal. 
S37.  5  P  614;  Larkln  V.  WllBon,  28 
Kan.  613;  KUroy  v.  MItcheU,  t  Wash. 
407,  26  P  865. 

BffMt  M  to  rltflit  to  jury  trial  see 
Juries  [24  Cyc  1261- 

78.  Pitts  v.  Pitts,  201  Mo.  356,  100 
8W  1047;  Cox  v.  Sloan,  1&8  Mo.  411, 
57  8W  10S2:  Hodges  v.  Black,  8  Mo. 
A.  389  [alT  76  Mo.  5371.  See  also 
Gresham  v.  Chantry,  69  Iowa  728.  27 
NW  752;  Johnson,  V.  Johnson,  (Ky.) 
125  SW  1097;  and  casetf  Infra  notes 
80-83. 

80.  Lewis  V.  Rhodes,  160  Mo.  498, 
52  8W  11:  CDay  v.  Conn,  131  Mo. 
«1,  32  SW  1109;  Hodges  v.  Black. 
8  Mo.  A.  889  [aff  76  Mo.  537]. 

[a]  IB  ajAotmsnt,  If  the  answer 
admits  that  the  legal  title  Is  In  plain- 
tiff, but  seeks  to  avoid  It  on  the  ground 
that  plainttft  holds  It  In  trust  for 
defMioant,  the  case  should  be  tried  as 
an  equitable  action.  Turner  v.  John- 
aon,  93  8W  10S8.  29  KyL  643:  cyDay 
V.  Conn,  131  Ma  821.  32  SW  1109. 

81.  Pitts  V.  Pitta.  201  Mo.  S66.  100 
8W  1047:  Brooks  T.  Gaffln,  192  Mo. 
228,  90  SW  808:  Lincoln  Trust  Co.  v. 
Nathan,  175  Mo.  32,  74  SW  1007. 

a>.  Crowl  V.  Crowl,  195  Mo.  838, 
92  8W  890:  Brooks  v.  Oafltn,  102  Mo. 
228,  90  SW  808;  Ressner  V.  PhllllpB, 
189  Mo.  615,  88  SW  66,  107  AmSR 
368,  3  AnnCas  1006;  Kostuba  v.  Moel- 
ler,  137  Mo.  161.  88  SW  946;  Raymond 
V.  Toledo,  etc.,  R.  Co.,  57  Oh.  St.  271, 
48  1093. 

"In  all  of  the  cases  cited  [where 
tb«  action  was  held  to  be  changed 
from  orie  at  law  to  one  lU  equity] 
the  answer  was  in  the  nature  of  a 
cross-bill  and  affirmative  relief  was 
asked.  It  Is  only  In  such  cases  that 
the  answer  can  convert  the  cause 
from  one  at  law  Into  one  in  equity. 
In  other  instances  where  mere  equit- 
able defenses  are  pleaded  and  no 
affirmative  relief  Is  asked  by  the  de- 
fendant, the  case  Is  not  converted 
from  one  at  law  to  a  proceeding  In 
equity."  Brooks  v.  Oaflin,  192  Mo. 
228,  244,  90  SW  808. 

88.  Fleming  v.  Tatum,  232  Mo. 
678,  185  SW  61;  Betzler  v.  James,  227 
Mo.  876,  126  SW  1007:  Hubbard  v. 
Slavens,  218  Mo.  598,  117  SW  1104; 
Hewitt  V.  Price,  204  Mo.  31,  102  SW 
647;  Pitts  V.  Pitts,  201  Mo.  356,  100 
SW  J047;  Bouton  v.  Pippin,  192  Mo. 
489,  91  SW  149;  Shaffer  v.  Detle,  191 
Mo.  377,  90  SW  131:  Myers  v.  Schuch- 
mann.  182  Mo.  159,  81  SW  618;  Lincoln 
Trust  Co.  V.  Nathan.  17G  Mo.  82,  74 


SW  1007;  Martin  v.  Tumbaugh,  153 
Mo.  172.  54  SW  515:  Dunn  v.  MacCoy, 
160  Mo.  548,  62  SW  21;  Swon  v.  Ste- 
vens, 143  Mo.  884,  45  SW  270;  Wend- 
over  V.  Baker.  121  Mo.  273,  25  SW 
918;  Blgham  v.  Tlnsley,  149  Mo.  A. 
467,  130  SW  506,  160  Mo.  A.  605,  140 
SW  1193;  Lawsoti  v,  Cundlff,  81  Mo. 
A.  189;  Seaboard  Nat.  Bank  v.  Woes- 
ten,  68  Mo.  A.  137. 

[a]  Bnt  If  defaadant  fails  to  es- 
tablish his  affirmative  equitable  de- 
mand, or  It  Is  Insufficient  entirely  to 
defeat  plalntlfTs  cause  of  action,  after 
this  l8  determined  the  Issues  arising 
on  the  original  complaint  should  be 
submitted  to  a  Jury,  If  a  jury  trial  Is 
demanded.   See  Juries  [24  Cyc  126], 

84.  Dorsett  v.  Scott,  51  La.  Ann. 
892,  25  8  544;  Raymond  v.  Toledo, 
etc,  R.  Co.,  67  Oh.  St.  271,  48  NE 
1098. 

[a]  Bffeot  of  fallnrs  to  tnuwfw  to 
OlSexent  docket. — Where,  by  amend- 
ment, an  equitable  action  Is  changed 
Into  a  legal  action.  It  may  still  be 
tried  where  It  was  commenced  If  no 
motion  Is  made  to  transfer  It  to  the 
law  docket;  but  while  the  mode  of 
procedure  will  be  as  In  equity,  plain- 
tiff can  have  only  such  relief  as  he 
would  be  entitled  to  if  the  action 
was  prosecuted  aV  an  action  at  law. 
Lougn  V.  Esthcrvllle,  122  Iowa  479, 
98  NW  308. 

«S.    Weir  V.  Stephenson,  13  111.  374. 

B6.    See  Pleading  [81  Cyc  429]. 

87.  Central  Lumber  Co.  v.  Kelter, 
201  111.  603.  66  NK'643  [aff  102  111.  A. 
3331:  Raymond  v.  Toledo,  etc,  R.  Co., 
57  Oh.  St.  271.  48  NB  1098. 

Bir«ot  of  amsBdnwBt  VMwrallir  see 
Pleading  [31  Cyc  366,  4641. 

88.  (Sarrlty  v.  Hamburger  Co.,  136 
Til.  499.  27  NE  II  faff  reh  28  NE  7481; 
Oorsett  V.  Scott,  51  La.  Ann.  892,  25 
S  644. 

[al  Zllnstratloii. — ^Where  a  pos- 
sessory action  is,  without  objection 
on  the  part  of  plaintiff,  changed  Into 
an  action  of  boundary,  plaintiff 
waives  his  rights  as  set  forth  In  the 
possessory  action,  Dorsett  v,  Scott, 
51  La.  Ann.  892:  25  S  544. 

89.  Pant  V.  Kennedy  Pasture  Co., 
29  Tex.  CIv.  A.  530,  69  SW  420  (hold- 
ing that  where  an  action  to  enjoin  a 
trespass  is  changed  by  amendment 
Into  an  action  of  trespass  to  try  title, 
such  action  Is  triable  only  In  the 
county  where  the  land  Is  situated). 

BO.  Am  grouBd  for:  Abatement  see 
Abatement  and  Revival.  Demurrer 
see  Pleading  [81  Cyo  291].  Dismissal 
or  nonsuit  see  Dlsmisaal  and  Nonsuit 
[14  Cyc  481].  Reversal  see  Appeal 
and  Error. 

As  luwmleM  error  see  Appeal  and 
Error, 

91.  Wlckllffe  V.  Sanders,  6  T.  B. 
Mon.  (Ky.)  '296;  Lynch  v.  Freeland, 
Ky.  Dec  269;  Reading  v.  Watklns, 
Ky.  Dec  45;  Warfleld  V.  Walter.  11 
afll  *  J.  (Hd.)  80;  A«ry  v.  Touns, 


11  Mass.  220;  McKay  T.  Darling.  66 
Vt.  639,  27  A  324. 

93.  U.  S.— Hall  V.  Memphis,  etc. 
R.  Co.,  15  red.  67. 

Cal. — Rogers  v.  Duhart,  97  Cal.  500, 
604,  32  P  570  (where  the  court  said: 
"With  us,  mere  forms  of  action  are 
cast  aside.  Every  action  is  now.  in 
effect,  a  special  action  on  the  ease"): 
Hurlbutt  v.  Spauldtnff  Saw  Co.,  93 
Cal.  55,  28  P  795. 

Ind. — Prout  V.  Hardin,  66  Ind.  165. 
16S  26  AmR  18  (where  the  courc 
said:  "The  form  of  the  action  is  im- 
material, under  our  praetlce"). 

Iowa. — Smith  V.  Haas,  ISS  Iowa 
493,  109  NW  1075. 

Mo. — Crothers  v.  Acock,  48  Mo.  A. 
318. 

ri.  M. — Kingston  v.  Walters,  14  N. 
M.  268,  98  P  700. 

N.  Y. — ^Vinton  v.  Cattaraugus  Coun- 
ty, 50  Hun  600.  2  NYS  367;  Butter- 
worth  V.  O'Brien,  39  Barb.  192,  24 
HowPr  488;  Tyndall  v.  Beatty.  67 
MIsc  646,  108  NYS  697;  Scott  v.  Pllk- 
ington.  16  AbbPr  280. 

N.  D, — Logan  v.  Freerks,  14  N.  D. 
127,  103  NW  426. 

Oh.— Hager  v.  Reed,  11  Oh.  St.  SZC. 

Okt. — St.  Louis,  etc,  R.  Co.  v. 
Tount,  30  Okl.  371,  120  P  627. 

Wis. — Peterson  y.  Stoughton  State 
Bank.  78  Wis.  118,  47  NW  888. 

See  also  supra  9  128. 

•a.  HcOonlarle  T.  Atchlscm,  88 
Kan.  726.  736.  7  P  660  (where  the 
court  aalja:  "All  the  old  forma  of  ac- 
tion are  abolished  in  Kansas.  . 
We  now  look  to  the  subatance  of 
things,  and  not  merely  to  forma  and 
Actions") ;  Puff  v.  Blair,  74  App.  DIv. 
364,  77  NYS  444. 

94.  Duff  V.  Blair,  74  App.  Div.  864. 
77  NYS  444;  Brtggs  V.  Central  Nat 
Bank,  61  HowPr  <N.  Y.)  260. 

"It  makes  little  difference  what  the 
cause  of  action  alleged  Is  called.  The 
enforcement  of  a  right  or  the  redress 
of  a  wrong  never  depends  upon  a 
name,  and  In  the  administration  of 
Justice  the  court  looks  to  the  sub- 
stance rather  than  to  the  form  of  an 
action."  Duff  v.  Blair,  74  App.  Div. 
364,  367,  77  NTS  444.  "Since  the 
Code  it  Is  quite  Immaterial  whether 
the  plaintiff  names  hie  action  equit- 
able or  legal."  Anderson  v,  Hunn,  6 
Hun  (N.  Y.)  79,  88. 

95.  Hall  V.  Hall.  38  HowPr  (N.  Y.) 
97. 

96.  Cal.— Hurlbutt  v.  N.  W.  Spauld- 
Ing  Saw  Co„  93  Cal.  56,  28  P  796. 

Kan. — McQonlgle  f.  Atchison,  38 
Kan.  72^  7  P  860. 

Mo. — Crothera  t.  AoooIe.  48  Ho.  A. 
318 

N.  Y. — Conaughty  v.  Nlebol&  42  N. 
T.  83;  Tyndall  v.  Beatty,  6T  Hisc 
646,  lOS  NTS  697. 

■  N.  D.-*-Logan  V.  Freerlts,  14  N.  D. 
127.  103  NW  426. 

Wis. — ^Vollmar.  etc.  Co.  v.  Bayfield 
Mill  Co.,  148  Wis.  418.  Ill  NW  Sft*. 
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entitled  to"  whether  it  be  legal  or  equitable^"*  or 
in  contract,  or  in  tort.^  This  rule  is  held  to  apply, 
although  the  parties  nfay  have  gone  to  trial  upon 
a  mistaken  theory  of  the  case/  or  made  a  mistake  as 
to  the  proper  form  of  remedy;'  but  if  seasonably 
interposed^  it  is  still  a  good  ground  of  objection  that 
the  complaint  is  not  framed  upon  a  definite  theory,' 
and  the  rules  still  obtain  that  plaintiff  cannot  sue 
upon  one  cause  of  action  and  recQver  upon  another," 
and  that  the  allegations  and  proof  must  correspond,' 
and  the  judgment  be  secundum  allegata  et  probata;^ 
and  as  the  codes  do  not  abolish  the  substantial  dis- 
tinctions between  causes  of  action  in  contract  and 
in  tort,^  or  between  1^1  and  equitable  eauses,"  it 
is  held  that  plaiutiA  cannot  sue  in  contract  and  re- 


cover in  tort,  or  vice  versa,'°  and  that  if  the  case 
stated  is  purely  legal  or  purely  equitable,  only  such 
relief  can  be  granted  as  is  justified  by  the  plead- 
mga."  These  rulra,  however,  have  reference  not  to 
the  form  of  action,  bi^^  to  its  substance/'  Even 
under  the  common-law  procedure^  an  objection  to 
the  form  of  the  action  may  be  waived,'*  as  by  failing 
seasonably  to  interpose  any  objection  on  this 
ground.^'  Ordinarily  the  error  is  cured  by  verdict 
or  judgment,''  or  by  operation  of  the  statutes  of 
jeofails/^  '  In  code  states,  where  separate  dockets  are 
maintained  for  legal  and  equitable  proceedings,  if 
an  action  is  improperly  brought  the  error  may  be 
remedied  merely  by  transferring  the  case  to  the 
proper  docket,"  find  if  no  motion  to'tranafer  is  made, 


I  180. 
1  140. 
Vtg. 


See  also  supra  !  12L  and  srenerally 
Pleading  [31  Cyc  44,  92  et  sen]. 

97.  U.  S.— ^Davls  vv  Beasemer  City 
Cotton  Mills.  178  Fed.  784,  102  CCA 
232;  Hall  V.  Manvhia,  etc.,  R.  Co.,  16 
Fed.  57. 

Cal.— Hurlbutt  v.  N.  W.  Spaulding 
Saw  Co.,  93  Cal.  55,  28  P  795. 

Conn. — Metropolla  Mf».  Co.  V. 
Ljnch,  68  Conn.  459.  36  A  832. 

Kan.— UcGonlB;le  Atchlaon,  83 
Kan.  726,  7  P  560. 

Mo.— Crothers  v.  Acock,  43  Mo.  A. 
318. 

N.  M. — Kingston  v.  Walters,  14  N. 
M.  368,  93  P  700. 

N.  T. — Conaughty  v.  Nichols,  42  N. 
T.  83;  Emery  v.  Pease,  20  N.  Y.  62; 
Vinton  v.  Cattaraueua  County,  60 
Hun  600,  2  NYS  367;  Anderson  v. 
Hunn,  5  Hun  79. 

N.  C. — Moore  v.  Cameron,  93  N.  C. 
61. 

N.  D. — Logan  v.  Freerks,  14  N.  D. 
127,  103  NW  426. 

See  also  Judgments  [23  Cxc  799 
text  and  note  48,  817  text  and  note 
631. 

98.  Se«  Infra 

99.  See  Infra  .  

1.    Metropolis  Mfg.  Co.  v.  Lynch. 

68  Conn.  459,  36  A  832  (holding  that, 
where  the  same  set  of  facts  may  be 
treated  as  giving  rise  to  a  liability  in 
contract  or  In  tort,  the  fact  that  plaln- 
tifr  treats  the  liability  as  sounding 
in  tort  will  not  prevent  a  recovery  if 
the  allegations  of  the  complaint,  and 
the  facts  proved  upon  the,  trial,  en- 
title him  to  recover  upon  the  theory 
of  contract):  Conaughty  v.  Nichols, 
42  N.  T.  83,  88  (where  the  court  said: 
"It  does  not  follow  that,  because  the 
parties  go  down  to  the  trial  upon  a 
particular  theory,  which  is  not  sup- 
ported -by  the  proof,  the  cause  Is  to  be 
dismissed,  when  there  are  facts  al- 
leged m  the  complaint,  and  sustained 
by  the  evidence,  sufficient  to  justify 
a  recovery  upon  a  different  theory  or 
form  of  action");  Gessner  v.  Home, 
22  N.  D.  60,  132  J«rW  431:  I.Ogan  V. 
Freerks,  14  N.  D.  127,  136,  103  NW 
426  (where  the  court  said:  •'Even  if 
the  parties  were  all  mistaken  as  to 
the  scope  of  the  Issues,  and  pro- 
ceeded to  trial  upon  the  theory  that 
the  causa  of  action  was  ex  delicto  and 
not  ex  contractu,  still  we  think  they 
should  not  operate  to  deprive  them 
of  the  right  to  have  the  real  Issues 
tnibmittea  and  determined,  and  such 
relief  granted  as  the  facts  would 
warrant");  Hager  v.  Reed,  11  Oh.  St. 
B26,  636  (where  the  court  said:  "But, 
although  the  counsel  of  the  plaintiff. 
In  this  view  of  the  contract,  may  have 
somewhat  mistaken  the  nature  of  his 
right  of  action,  It  can  not  be  said 
that  he  has  mistaken  the  form  of  his 
action.  The  effect  of  the  code  has 
been  to  relieve  the  parties  from  all 
embarrassment  In  such  cases").  See 
also  Pleading  [31  Cyc  116  text  and 
note  651. 

S.  Kingston  v.  Walters,  14  N.  M. 
368.  93  P  700;  Emery  v.  Pease,  20  N. 
Y.  62,  64  (Where  the  court  said;  "A 
suit  does  not,  as  fonntrly,  fail  be- 
cause tha  iflBintiff  hrib  made  a  mis- 
take  u  to  the  form  of  tha  remedy"). 


3.  Kewaunee  County  v.  Decker,  SO 
Wis.  624  (where  the  distinction  is 
pointed  out  between  cases  where  the 
objection  arises  upon  demurrer  to  the 
complaint,  and  where  it  is  Interposed 
after  issue  Joined  on  the  merits,  or 
upon  or  after  trial,  or  after  Judgment 
on  the  merits). 

4.  Green  v.  Qroves.  109  Ind.  519, 
10  NE  401;  Kewaunee  County  v.  Deck- 
er, 30  Wis.  624.  Bee  PleaOlng  tSl  Cyc 
116,  290].  .  L  .r 

6.  Sumner  v.  Rogers,  90  Mo.  324, 
2  SW  476;  Clements  v.  Yeates,  69  Mo.' 
623. 

6.    Sumner  v.  Rogers,  90  Mo.  824, 
2  SW  476. 
▼arianoa  batwaaa  allagattons  and 

proof  see  Pleading  [31  Cyc  700  et 

Neudecker  v.  Kohlberg.  81  N. 
Y.  296:  Bermel  v.  Harnlschfeger.  97 
App.  Dlv.  402,  89  NYS  1029.  See 
Judgments  [23  Cyc  816]. 

8.  See  Infra  I  140. 

9.  See  Infra  |  176. 

10.  See  Infra  {  140. 
^  11.  Sea  Infra  \  180. 

Itt.  Crothers  v.  Acock,  43  Mo.  A. 
318,  322  (where  the  court  said:  "It 
may  be  considered  settled  by  repeated 
adjudications  of  the  supreme  court 
that,  notwithstanding  the  code,  a 
plaintiff  cannot  sue  upon  one  cause 
of  action  and  recover  upon  another. 
He  cannot  sue  In  tort  and  recover  In 
contract,  nor  vice  versa.  .  .  .  This, 
however,  has  reference  not  to  the 
form  of  the  action,  but  to  Its  sub- 
stance. The  nice  distinctions  be- 
tween mere  forma  of  action  existing 
at  common  law  are  abolished  by  the 
code,  and  the  facts  showing  the  right 
of  action  need  alone  be  stated"). 

13.  See  Pope  v.  Machias  Water 
Power,  etc.,  Co.,  52  Me.  535.  See  also 
cases  infra  notes  14,  15. 

1^  Holland  v.  Quitman  College, 
63  Ark.  510,  39  SW  657;  Pope  v. 
Machias  Water  Power,  etc..  Co.,  52 
Me.  535. 

[a]  Plasdlng  over  aftar  damurrar. 

— Although  the  remedy  to  recover  a 
statutory  penalty  for  falling  to  sat- 
isfy a  Judgment  of  record  within 
sixty  days  after  receiving  satisfac- 
tion thereof  otherwise  than  by  exe- 
cution is  by  a  complaint  In  an  ordi- 
nary suit,  an  error  In  proceeding  by 
motion  is  waived  where  defendant 
pleads  over  after  a  demurrer  llled  by 
him  '  is  overruled.  Holland  v.  Quit- 
man College,  63  Ark.  510,  39  SW  657. 

[b]  Snbmlssion  of  pontrovarsy^— 
Objections  to  the  form  of  an  action 
are  ordinarily  waived  by  a  submis- 
sion of  the  case  upon  an  agreed  state- 
ment of  facts.  In  re  Blake,  150  Fed. 
279,  80  CCA  167;  Snow  v.  Miles,  22  P. 
Gas.  No.  13,146,  3  ClfflT.  608;  Kimball 
V.  Preston,  2  Gray  (Mass.)  567.  See 
also  Submission  of  Controversy, 

[c]  Consent  to  raferanoa. — (1)  De- 
fendant does  not,  by  consenting  to  a 
reference,  waive  the  objection  that 
plalntlfF  Improperly  brought  assump- 
sit Instead  of  covenant  for  breach  of 
a  contract  under  seal.  McKay  v.  Dar- 
ling, 66  Vt.  639.  27  A  824  (where  the 
objection  was  made  by  an  objection 
to  the  repwt  of  the  referee).  (2)  But 


If  defendant  consents  to  a  reference 
and  the  report  is  not  objected  to  on 
this  ground,  the  objection  will  be 
considered  to  be  waived.  Nelson  v. 
Godfrey,  74  Vt.  470,  52  A  1037. 

[d]  The  objaotlos  is  not  waived 
where  plaintiff  objects  to  the  form 
of  action  in  his  allldavlt  of  defense, 
and  also  objects  to  the  introduction 
of  evidence  as  irrelevant  to  the  Issues 
Joined  under  the  pleading.  Brand- 
meler  v.  Pond  Creek  Coal  Co.,  229  Fa. 
280,  78  A  273. 

IS..  Ill.—Citlrens'  Qas-Llght,  etc., 
Co.  V.  Granger,  118  111.  266,  8  NE  770. 

Iowa. — In  re  Seaton,  58  Iowa  523. 
12  NW  591. 

Nebr.— Downle  V.  Ladd,  22  Nebr. 
531,  .36  NW  388. 

Vt.— Nelson  v.  Ckidfray.  74  Vt.  470, 
52  A  1037. 

Wis. — Manegold  v.  Orange,  70  Wis. 
575,  36  NW  263. 

Watvar  of  objection'  to  form  or 
theory  of  action  by  pleading  to  merits 
or  going  to  trial  without  objection 
aee  Pleading  [31  Cyc  730]. 

fa]  An  fbJaetiaB  at  tlie  eloM  of  m 
trial  IB  eJaotmaBt  that  only  an  ease- 
ment was  granted  by  the  deed  under 
which  plaintiff  claims,  and  that  the 
retnedy  ^erefor  Is  in  equity,  comes 
too  late.  Remson  v.  Hyams,  86  Misc. 
345,  71  NYS  1002  [aff  76  App.  Dlv. 
611,  78  NYS  11341. 

16.  Martin  v.  Kentucky  Lands  Inv. 
Co.,  146  Ky.  625.  142  SW  1038,  Ann 
Casl913C  332;  Marsh  v.  Webber,  13 
,Minn.  109.  See  also  Pleading  [31  Cyc 
772]. 

17.  Palmer  v.  Jordan,  Ky.  Dec. 
143;  Noble  v.  Terrell.  64  Mies.  830, 
2  S  14;  Breck  v.  Smith,  44  Miss.  690; 
Satterthwalte  v.  Morgan,  3  N.  J.  L. 
962;  Cleek  v.  Haines,  2  Rand.  (23  Va.) 
440.  Contra  WIckllfCe  v.  Sanders,  6 
T.  B.  Mon.  (Ky.)  296  (holding  that 
an  error  In  bringing  case  where  tres- 
pass was  the  proper  form  of  action 
Is  not  cured  by  the  statute  ^f  Jeo- 
fails). • 

18.  Rowe  V.  Allison,  87  Ark.  206. 
112  SW  395;  Newman  v.  Mountain 
Park  Land  Co..  85  Ark.  208,  107  SW 
391,  122  AmSR  27:  Wood  v.  Stewart, 
81  Ark.  41.  98  SW  711;  In  re  Douglas, 
140  Iowa  603,  117  NW  982:  Riddle  v. 
Seattle,  77  Iowa  168,  41  NW  606;  Tay- 
lor V.  Adair,  22  Iowa  279;  Conyng- 
ham  V.  Smith,  16  Iowa  471;  Holmes 
V.  Clark,  10  Iowa  423.  See  Pleading 
[31  Cyc  292  text  and  note  80];  Trial 
[33  Cyc  1290]. 

[a]  If  no  appUoatlOB  to  transfer 
is  mad*  in  an  action  brought  for 
equitable  relief,  to  which  It  appeam 
that  plaintiff  Is  not  entitled,  the  ac- 
tion may  properly  be  dlsmlsaed.  Lu- 
cas V.  Futrall,  84  Ark.  540.  106  SW 
6«7. 

[b]  If,  sooordlng  to  the  complaint, 
the  action  is  iwon  tha  pxopaz  calen- 
dar, and  the  proof  shows  otherwise, 
as  where  a  complaint  stating  only 
an  equitable  cause  of  action  is  placed 
upon  the  equity  calendar,  and  thv 
proof  shows  only  a  legal  cause  of 
action,  the  action  will  be  dismissed. 
Dalton  V.  Vandervaer,  8  Misc.  484,.  2!t 
NYS  842.  2t  NYCIvPtoc  448,  SI  Abb 
NCaa  430. 
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ACTIONS 


,[§§  133-134 


tbe  objection  will  be  regarded  as  waived.^" 

134]   F.  Actions  and  Special  Proceedings." 

Under  the  codes  remedies  are  ordinarily  expressly 
divided  into  actions  and  special  proceedings,'^  and 
even  where  this  is  not  done^in  express  terms  these 
two  classes  of  proceedings  and  the  distinctions  be- 
tween them  are  recognized.'*  It  is  frequently,  as 
by  rekson  of  statutory  provisions  or  rules  of  prac- 
tice applicable  to  the  one  and  not  to  the  other,  im- 
portant to  determine  whether  a  particular  proceed- 
ing is  a  civil  action  or  a  special  proceeding,*'  and 
while  the  distinction  between  the  two  is  well  recog- 
nized,*^ and  definite  rules  for  its  determination  have 
been  stated,*^  it  is  not  always  easy  to  apply  it  to 
particular  cases.**'  The  question  is  one  for  the  courts 
to  determine,*'  for  a  statutory  designation  of  a  par- 


ticular proceeding  as  special  is  not  conclusive,^  nor 
does  the  designation  of  the  parties  thereto  as  plain- 
tiff and  defendant  necessarily  make  it  an  action;** 
and  while  it  is  sometimes  provided  that  the  term 
"action"  may,  when  necessary,  be  construed  as  in- 
cluding a  special  proceeding,  this  does  not  mean 
that  tb^  terms  are  to  be  regarded  as  anonymous  and 
interchangeable.'^  The  codes  and  statutes  usually 
define  an  action  in  express  terms,"*  and  then  pro- 
vide merely  that  every  other  remedy  is  a  special  pro- 
ceeding,'' without  in  express  terms  either  defining  a 
special  proceeding,"  or  otherwise  distinguishing  it 
from  an  action so  that  the  question  as  to  whether 
a  particular  proceeding  is  aji  action  or  a  special  pro- 
ceeding dep^tds  primarily  upon  whether  or  not  it 
comes  within  the  definition  of  an  action.'"   The  defi- 


[c]  TxmVatC  demnmr  as  motion 
to  tsnflfMf— (1)  A  demurrer  should 
lie  treated  as  a  motion  to  transfer  to 
the  proper  docket,  where  equitable 
Jurisdiction  is  challenged  by  demur- 
rer on  the  ground  that  the  cause  of 
action  Is  legal  and  *not  equitable 
(Rowe  T.  Allison,  87  Ark.  206,  112 
SW  395),  or  <2)  where  a  demurrer  is 
interposed  to  an  equitable  defense 
In  an  action  at  law  (Crawford  County 
Bank  v.  Bolton,  87  Ark.  142,  112  SW 
398). 

19.  Wilson  V.  White,  82  Ark.  407, 
102  SW  201,  12  AnnCas  378;  Organ  v. 
Memphis,  etc.,  R.  Cq^51  Ark.  285,  11 
SW  96;  Talbot  v.  Wilklna,  31  Ark. 
411;  Cress  v.  Ivens,  155  Iowa  17,- 134 
Nw  869;  Relger  v.  Turley,  161  Iowa 
491,  131  NW  866,  See  also  Blterman 
V.  Hyman,  141  App.  Div.  208,  126 
NTS  6. 

[a]    An  vrrm  la  truwfnrl&ir  • 

oasa,  which  is  already  on  the  proper 
docket,  is  also  waived  by  failing  to 
object  thereto.  Little  Rock  Oranite 
Co.  v.  Shall,  59  Ark.  405,  27  SW  662. 

SO.    Otoh  r«(«MiioMi 
Bastardy  proceedings  see  Bastards. 
Oondamnation  proceedlnc  see  Bml- 

nent  Domain  [IS  Cyc  807). 
Contempt  proceeding  see  Contempt. 
I>ower  proceedings  see  Dower. 
Dralniage  proceealog  see  Drains. 
Eneatlon  contest  see  Electlona  [IS 

CyO  394  note  66]. 
Ouardlanshlp  proceeding  Be«  Ouar- 

dtan  and  Ward  [21  Cyo  S8.  56]. 
Highway  proceeding  see  Highway 
Probate  proceeding  see  Executors  and 

Administrators ;     Wills     [40  Cyo 

12241. 

Proceeding  relating  to  insane  person 
see  Insane  Persons. 

Proceeding  to  admit  or  disbar  attor- 
ney see  Attorney  and  Client. 

Proceeding  to  enforce  mechanic's  lien 
see  Mechanics'  Liens  [27  Cyc  3181. 

Summa?  proceeding  to  recover  land 
see  Landlord  and  Tenant  [24  Cyo 
1406,  1407J. 

Supplementary  proceeding  see  Exe- 
cutions [17  Cyc  1403]. 

Tax  proceeding  see  Taxation. 

31.    In  re  Joseph,  118  Cal.  660,  60 

P  768;   Chandler  v.   Com.,   4  Mete. 

(Ky.)  66;  In  re  Jetter,  78  N.  T.  601; 

Hatlahan  v.  Herbert,  67  N.  T.  409: 

State  V.  Chittenden,  127  Wis.  4«8,  lol 

NW  600;  Sbnst  V.  The  Brooklyn,  24 

Wis.  616. 

J a]  Beiii«<llsp  "In  cItII  tHfts" 
Some  of  the  codes  and  statutes 
merely  divide  "remedies"  Into  ac- 
tions and  civil  proceedings.  See  cases 
eopra  this  note.  (2)  Othem,  however, 
make  the  division  in  terms  with  re- 

Bird  to  remedies  "in  civil  cases." 
elson  T.  Cowling.  89  Ark.  884,  116 
SW  890;  Whitney  v.  Atlantic  South- 
em  R  Co.,  63  Iowa  651,  6  NW  12; 
State  y.  Clarke,  46  Iowa  166. 

as.  Methodist  Xlplscopal  Church 
Missionary  Soc.  v.  Ely,  56  Oh.  St.  406, 
*07,  47  NE  687  (where  the  court  said: 
"Our  code  does  not,  as  does  the  code 
of  New  York,  specify  that  every 
remedy  which  is  not  an  action  is  a 
special  proceeding^  nor  doel  our  stat- 
utes gi-ra  any  dwiltkni  of  an  action 


or  a  special  proceeding.  But  we  sup- 
pose that  any  ordinary  proceedings 
In  a  court  of  Justice,  by  which  a  party 
prosecutes  another  for  the  enforce- 
ment or  protection  of  a  right,  the 
redress  or  prevention  of  a  wrong,  or 
the  punishment  of  a  public  offense, 
involving  the  process  and  pleadings, 
and  ending  in  a  judgment.  Is  an  ac- 
tion, while-  every  proceeding  other 
than  an  action,  where  a  Temedy  is 
sought  by  an  original  application  to 
a  court  for  a  Judgment  or  an  order. 
Is  a  special  proceeding"). 

33.  Chandler  v.  Com.,  4  Mete. 
(Ky.)  66;  Hallahan  v.  Herbert,  67  N. 
Y.  409;  Tate  v.  Powe,  64  N.  C.  644. 

[a]  V«oesBitT  for  dstfrmlnatton. — 
The  necessity  for  determining  wheth- 
er a  particular  remedy  Is  an  action 
or  a  special  proceeding  may  arise  In 
a  variety  of  ways,  as  (1)  In  renrd 
to  matters  relating  to  process  (Tate 
V.  Powe,  64  N.  C.  644);  (2)  the  right 
to  a  continuance  (Chandler  v.  Com., 
4  Mete.  (Ky.)  66):  (3)  the  right  to 
trial  by  jtiry  (Nelson  v.  Steele,  12 
Ida.  762,  88  P  95;  (4)  the  competency 
of  witnesses  (Lannlng  v.  Clay,  70  Kan. 
353,  78  P  810,  86  P  407);  (5)  whether 
the  proceeding  must  be  prosecuted  by 
the  real  party  in  Interest  (Hallahan  v. 
Herbert,  67  N.  Y.  409);  (6)  and  mat- 
ters relating  to  appeals  (Corry  v. 
Lamb,  43  Oh.  St.  S»0.  2  NB  8&1:  Wit- 
ter T.  Lyon,  84  Wia.  664.  See  Appeal 
and  Error). 

S4.  In  re  Central  Irr.  Dlst^  117 
Cal.  382,  49  P  364;  In  re'  Orundysen, 
53  Minn.  346,  55  NW  657. 

86.  See  Tate  v.  Powe,  64  N.  C. 
644:  Missionary  Soc.  of  M.  E.  Church 
V.  Ely,  66  Oh.  St.  405,  47  NE  687;  and 
cases  infra  this  note  and  notes  26-63. 

"Upon  consideration,  we  establish 
this  as  the  dividing  line:  Any  cause 
of  action  for  which  there  is  an  origi- 
nal writ  In  England,  (see  Pits.  Nat. 
Brev.)  or  capias  ad  respondendum  In 
this  State,  or  which  was  rellevable  by 
ordinary  bITI  In  equity,  as  distin- 
guished from  bills  to  perpetuate  tes- 
timony, for  discovery,  Ac,  Is  a  'civil 
action;'  except  In  cases  where  the 
remedy  by  petition  Is  provided  by 
statute."  Tate  v.  Powe,  64  N.  G.  644, 
647.  "Any  proceeding  that,  under  the 
old  mode,  was  commenced  by, capias 
ad  respondendum,  including  eject- 
ment, or  by  a  bill  In  equity  for  relief, 
Is  a  'civil  action;'  any  proceeding  that, 
under  the  old  mode,  may  be  com- 
menced by  petition,  or  motion  upon 
notice,  is  a  'special  proceeding.* " 
Tate  V.  Powe,  64  N.  C.  644,  648.  Com- 
pare Woodley  V.  Ollllam,  64  N.  C.  649 
(where  Rodman,  J.,  In  referring  to  the 
foregoing  decision  said:  "Personally, 
I  do  not  quite  approve  of  the  manner 
In  which  the  line  of  distinction  Is 
drawn  in  that  case.  I  think  those 
actions  are  special  proceedings,  In 
which  existing  statutes  direct  a  pro- 
cedure different  from  the  ordinary. 
In  practice,  the  two  lines  will  almost 
always  co-lnclde,  but  this  seems  to 
me  the  most  convenient").  "The  term 
'civil  action,*  embraces  only  such 
oases  as  were,  before  th«  enactment 
of  the  code  of  dvU  prooeduro,  known 


as  'actions  at  law*  and  'suits  in 
equity.' "  Barger  v.  Cochran,  IS  Oh. 
St.  460,  461. 

36.  Ernst  v.  mie  Brooklyn,  24  Wis. 
616,  617  (where  the  court  said:  "It 
may  not  be  easy  in  all  cases  to  de- 
termine what  is  a  special  proceeding. 
But  many  proceedings  will  be  readtly 
recognlzed  as  such.  .  And 

others  again  will  be  as  readily  recog^ 
nixed  not  to  be  special"). 

87.  Tate  v.  Powe,  64  N.  a  644. 

88.  Tate  V.  Powe,  64  N.  C.  644; 
Corry  v.  Lamb,  43  Oh.  St.  SdO,  2  NB 
851. 

39.  In  re  Joseph,  118  C^l.  660,  50 
P  768:  Davla  v.  "rumer,  4  HowPr  (N. 
Y.)  190. 

30.  In  re  Joseph,  118  CbS.  660, 
60  P  768;  Owlnn  v.  Melvln,  9  Ida. 
202,  72  P  961.  108  AjnSB  119.  2  Ann 
Cas  770;  Oimenes  T.  Brenes,  10  Porto 
Rico  124. 

81.  In  re  Joseph,  118  Cal.  660,  50 
P  768. 

38.  In  re  Joseph.  118  Cal.  660,  60 
P  768;  Chandler  V.  Com..  4  Mete. 
(Ky.)  66:  Hallahan  v.  Herbert,  67  N. 
Y.  409;  State  v.  Oilttendea.  127  Wis. 
468,  491,  107  NW  600.  See  aim  supra 

88.  Ark. — Nelson  r.  Cowling.  89 
Ark.  8S4,  116  SW  890. 

Cal. — In  re  Joseph,  118  CaL  660,  EO 
P  768:  Smith  v.  Westerfleld,  88  Cal. 
374,  26  P  206. 

Iowa. — State  v.  Clarke,  46  lowalSS. 

Kan. — Lannlng  v.  Oay,  70  Kan.  363, 
78  P  810,  86  P  407. 

Ky. — Chandler  v.  Com.,  4  Mete.  66. 

Mont. — State  v.  Silver  Bf>w  County 
Second  Judicial  Diet.  Ct,  89  ICont. 
134.  101  P  961. 

N.  T.— Roe  V.  Boyle,  81  N.  T.  80S; 
In  re  Jetter,  78  N.  Y.  601;  Hwllshan 
V.  Herbert,  67  N.  Y.  409. 

Wis. — State  V.  Chittenden.  127  Wla 
468,  107  NW  600;  Deuster  v.  Zlllmer, 
119  Wis.  402.  97  NW  31;  Ernst  v.  The 
Brooklyn,  24  Wis.  616. 

34.  In  re  Joseph,  118  C&h  660,  SO 
P  766:  Lannlng  v.  Oay,  70  Kan.  353. 
78  P  810,  85  P  407.  See  also  Matter 
of  Lima,  etc.,  R.  Co.,  68  Hun  252,  254, 
22  NYS  967  (where  it  Is  said  that  the 
code  designation  of  a  special  proceed- 
ing "does  not  purport  to  be  an  ex- 
haustive definition  of  a  special  pro- 
ceeding"). 

35.  ^ate  V.  Powe,  64  N.  C.  644, 
646  (where  the  cwurt  said:  "We  might 
have  expected  that  this  Statute,  ema- 
nating from  the  Code  Commissioners, 
would  have  marked  the  dividing  line 
between  dvll  actions  and  special  pro- 
ceedings. But  it  is  not  so.  for  the 
reason,  as-  may  be  presumed,  it  wss 
a  perplexing  subject,  fit  to  be  left 
to  Judicial  legislation"). 

86.  Hallahan  v.  Herbert,  67  N.  T. 
409,  414  (where  the  court  said:  "Hav- 
ing now  learned  the  meaning  of  the 
term  'action,'  as  thiis  defined,  it  be- 
comes nebessary  further  to  ascertain 
whether  the  proceeding  .  .  .  was 
such  an  ordinary  proceeding  In  a 
court  of  Justice,  as  to  be  Included 
within  the  said  definition*');  Hyatt  v. 
S«^,  11  N.  T.  6f;  Witter  t.  Lyon, 
84  "ma.  U4. 
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nitions  of  an  action  usaally  speak  of  it  as  an  "ordi- 
nary * '  proceeding,"  and  it  is  upon  the  meaning  and 
application  of  this  term  that  the  distinction  between 
actions  and  special  proceedings  is  ordinarily  based.^ 
It  naay  accordingly  be  stated  generally  that  actions 
include  those  proceedings  which  are  instituted  and 
proseented  according  to  the  ordinary  rales  and  pro- 
vinons  relatii^  to  actions  at  law  or  suits  in  equity 
and  tfaat  special  proceedings  indnde  those  proceed- 
ings which  are  not  ordinary  in  this  senses  but  are 
instituted  and  prosecuted  according  to  some  special 
mode*"  as  in  the  case  of  proceedings  commenced 
without  a  sununons,"  and  prosecuted  without  regu- 
lar pleadings,*^  which  are  characteristics  of  ordinary 


37.  Hallafaan  v.  Herbert,  67  N.  T. 
409;  Hyatt  v.  Seeley,  11  N.  T.  62; 
Witter  V.  Lyon,  S4  Wla.  &S4.  See  also 
BUpra  f_l. 

38.  Hallahan  v.  H«rtwrt.  '67  N.  T. 
409;  Belknap  v.  Waters,  11  N.  Y.  477, 
478  (where  the  court  said:  "tiooklnsr 
at  all  the  provisions  ot  the  code  touch- 
ing clTll  actions.  It  appears  that  by 
*ordlnary  proceedinss*  it  was  Intended 
to  deslenate  those  ordinary  proeeed- 
Inga  wnlch  are  instituted  by  sum- 
mons and  complaint  when  they  are 
of  a  civil  nature");  Matter  of  Raf- 
ferty,  14  App.  DIv.  55.  43  NTS  760; 
Witter  V.  Lyon,  34  Wis.  564,  674 
(where  the  court  said;  "The  statute 
itself  aeemR  to  solve  the  question, 
when  It  declares  an  action  to  be  an 
'ordinary*  proceeding  in  a  court  of 
Justice"). 

"An.  action  is  deflned  by  the  code 
to  be  an  ordinary  proceeding  in  a 
conrt  of  Justice.  (S  2.)  This  defini- 
tion c&n  hardly  be  held  to  embrace  a 
proceeding,  which  Is  purely  statutory 
and  new;  and  which  Is  conducted  In 
no  respect,  according  to  the  ordinary 
forms  of  the  common  law."  Hyatt  v. 
Seeley,  11  N.  T.  62,  65. 

39-  Woodley  V.  GUllam,  64  N.  C. 
649;  Tate  v.  Powe,  64  N.  C.  644;  M.  S. 
Church  Missionary  Soc  v.  Ely,  66  Oh. 
Rt.  406.  47  NB  687:  Corrr  v.  Lamb, 
43  Oh.  St.  390,  2  NE  851;  Kennedy  v. 
Thompson,  3  Oh.  Clr.  Ct.  446,  8  Oh. 
Cir.  Dec.  864. 

[a]  Tlis  sabsUtatloB  of  a  dsfend- 
SBt  upon  the  original  defendant, 
bringing  the  subject  of  the  action  Into 
court,  and  being  discharged  from  lia- 
bility, does  not  change  an  action  into 
a  special  proceeding.  Maglnnls  v. 
Sidiwab.  24  Oh.  St  »«. 

40k  Ark. — Nelson  v.  Cowling,  89 
Ark.  834.  116  BW  890. 

Cal-— In  re  Central  Irr.  DIst.,  117 
Oil.  882.  887,  49  P  864  (where  the 
court  said:  '^t  mar  be  said,  generally, 
that  any  proceeding  in  a  court  which 
was  not  under  the  common  law  and 
equity  practice  either  an  action  at 
law  or  a  suit  in  chancery  Is  a  special 

Sroceeding") :  Van  Winkle  v.  Stow, 
8  Cal.  457. 
Ida.— Nelson  v.  Steele.  12  Ida.  763, 
88  P  96. 

Kan. — ^Lannlng  v.  Oay,  70  Ean.  863. 
78  P  810,  86  P  407. 

Minn. — Schuster  v.  Schuster.  84 
Minn.  403.  407,  87  NW  1014  (where 
the  court  said:  "Where  the  law  con- 
fers a  right,  and  authorizes  a  special 
application  to  a  court  to  enforce  It, 
the  proceeding  Is  special,  within  the 
ordinary  meaning  of  the  term  'special 
proceeding*  ")- 

Mont. — State  v.  Silver  Bow  County 
Second  Judicial  Dlst.  Ct.,  39  Mont. 
134.  101  P  961. 

N.  T. — Roe  V.  "Boyle.  81  N.  T.  806; 
In  re  Jetter,  78  N.  T.  601:  Hallahan 
V.  Herbert,  67  N.  T.  409;  Belknap  v. 
Waters.  11  N.  T.  477;  Hyatt  v.  Seeley, 
11  N.  T.  62;  Matter  of  Raflferty.  14 
App.  DIv.  65.  48  NTS  760:  Owens  v. 
Ford.  S8  Misc.  622.  124  NTS  839;  Mc- 
Z<ean  t.  Jephson,  13  NTS  834,  26  Abb 
NC:as  40. 

N.'  C— Tate  v.  Powe,  64  N.  C.  644. 
Oh. — ^Barger  t.  Cochran,  IB  Oh.  St. 
460. 


Wis.— Deuster  v.  ZlUmer,  119  Wis. 
402,  97  NW  31. 

[a]  niustrattms. — Special  pro- 
ceedings have  been  held  to  Include 
(1>  proceedings  In  insolvency  (In  re 
Dennery.  89  101,  26  P  639);  (2) 

a  proceeding  to  obtain  a  change  of 
venue  (Peo.  v.  McLaughlin,  2  .^p. 
Dlv.  408,  87  NTS  998)  ;TS)  a  proceed- 
ing for  the  settlement  and  allowance 
of  the  accounts  of  a  receiver  (Union 
Nat.  Bank  v.  Mills,  103  Wis.  39,  79 
NW  20);  (4)  a  proceeding  by  a  phy- 
sician to  have  the  action  of  the  state 
board  of  examiners  in  revoking  his 
license  Judicially  determined  (State 
v.  Silver  Bow  County  Second  Judicial 
Dlst.  Ct.,  39  Mont.  134.  101  P  961); 
(5)  a  statutory  proceeding  for  the 
sale  of  animals  which  have  been 
seized  as  estrays  (Matter  of  Rafferty, 
14  App.  Dlv.  55.  43  NTS  760);  (6)  a 
statutory  proceeding  to  recover  dam- 
ages caused  by  the  erection  of  a  milt 
(Sumner  v.  Miller.  64  N.  C.  688);  (7) 
a  statutOKy^  proceeding  for  an  Investi- 
gation Into  the  financial  affairs  of  a 
town  (Matter  of  Hempstead,  82  App. 
Dlv.  6,  52  NTS  618;  Matter  of  Had- 
ley.  44  Misc.  265,  89  NTS  910);  (8)  a 
statutory  proceeding  to  determine  the 
heirship  of  claimants  to  an  estate 
(Smith  V.  Westerfleld,  88  Cal.  374,  379, 
26  P  206);  (9)  a  statutory  proceeding 
to  compel  infant  heirs  specifically  to 
perform  a  contract  of  the  ancestor 
(Hyatt  V.  Seeley,  11  N.  T.  52);  (10) 
a  statutory  proceeding  by  a  stock- 
holder to  obtain  an  order  of  court 
directing  an  election  to  be  held  for 
directors  of  a  corporation  where  the 
directors  h&ve  neglected  for  a  certain 
period  to  call  such  an  election  (In  re 
Fleming.  16  Wis.  70);  (11)  and  an 
appeal  from  the  dedslon  of  -a  city 
auditing  board  disallowing  the  Claim 
of  a  oonstable  for  specwl  services 
(Perry  v.  Myer.  89  NTS  S47).  For 
other  illustrations  see  cross  refer- 
ences supra  note  ,20. 

41.  Van  Winkle  v.  Stow,  23  Cal. 
457;  Roe  v.  Boyle,  81  N.  T.  306;  Hyatt 
V.  Seeley,  11  N.  T.  52:  Matter  of  Raf- 
ferty,  14  App.  Dlv.  66,  43  NTS  760: 
McLean  v.  Jephson,  18  NTS  834,  26 
AbbNCas  40. 

"An  action'  Is  commenced  by  the 
service  of  a  summons.  In  some  one  of 
the  modes  prescribed  by  law,  and  it 
Is  plain  that  no  proceeding  can  be 
an  action  unless  ft  be  such  that  it 
can  be  commenced  by  the  service  of 
summons  on  the  opposite  party."  Roe 
V.  Boyle,  8)  N.  T.  805,  306. 

4a.  Van  Winkle  v.  Stow,  23  Cal. 
457;  Hyatt  v.  Seeley,  11  N.  T.  52; 
Matter  of  RafTerty,  14  App.  Dlv.  66, 

45  NTS  760. 

48.  Roe  T.  Boyle,  81  N.  T.  306; 
Matter  of  Ratterty,  14  App.  Dlv.  56, 

46  NTS  760. 

44.  In  re  Jetter,  78  N.  T.  601;  In 
re  Cooper,  22  N,  T.  67;  Belknap  v. 
Waters,  11  N.  T.  477;  Peo.  v.  Mc- 
Laughlin, 2  App.  Dlv.  408,  37  NTS  998; 
Matter  of  Lima,  etc..  R.  Co.,  68  Hun 
262,  22  NTS  967;  In  re  Milwaukee 
Light,  etc.,  Co.  V.  Ela  Co..  142 
Wis.  424,  125  NW  903,  21  LRANS 
667,  80  AnnCas  707:  Deuster  v. 
ZUImer.  119  Wis.  402.  97  NW  81;  In 
re  Fleming,  K  Wis.  TO.    See  also  In 


actions.^  In  other  words,  if  a  proceeding  is  a 
remedy,  and  is  not  an  ordinary  action,  it  most  be  a 
special  proceeding;^  but  as  it  is  remedies  that  are 
divided  into  actions  and  special  proceedings,^  a 
special  proceeding,  like  an  action,  must  be  a  proceed- 
ing for  the  enforcement  of  a  right,  or  the  redress  of 
a  wrong.*'  A  special  proceeding  must  therefore  be 
in  the  nature  -of  a  distinct  and  independent  proceed- 
ing for  particular  relief,*^  such  as  may  be  instituted 
independently  of  a  pending  action,"  and  in  this  re- 
gard is  to  be  distinguished  from  various  provisional 
remedies  and  proceedings  taken  in  and  incidental 
to  some  other  action  or  proceeding  but  on  the  other 
hand,  a  proceeding  may  be  a  speoal  proeeeding, 

N.  T.  E89,  n  NB 


re  Holden,  IM 
1063. 

4&  Peo.  V.  American  I<oan,  etc.. 
Co.,  150  N.  T.  117.  44  NB  949.  See 
also  cases  supra  note  21. 

461  In  re  Atty.-aen..  166  N.  T.  441, 
50  NB  67;  Peo.  v.  American  Loan,  etc., 
Co^  160  N.  r.  117,  44  NB  949;  Relohef 
v.  New  Tork  Cent.,  etc..  R.  Co.,  9  NTS 
416,  18  NTCIvProc  256. 

[a]    Wmtaxm  and  puzpose. — (1)  The 

f>urpose  of  a  special  proceeding,  as 
n  the  case  of  an  action,  must  be  the 
enforcement  or  protection  of  a  right, 
the  redress  of  a  wrong,  or  the  pun- 
ishment of  a  public  offense.  In  re 
Atty.-Gfen.,  155  N.  T.  441,  50  NE  67.' 
(2)  It  is  an  independent  remedy  which 
cannot  be  taken  by  an  action,  Allen 
V.  Partlow,  3  S.  C.  417. 

47.  State  v.  Silver  Bow  County 
Second  Judicial  Dlst.  Ct..  28  Mont. 
227.  72  P  618;  In  re  Atty.-Geh..  155 
N.  T.  441,  50  NE  67:  Peo.  v.  American 
Loan,  etc,  Co.,  150  N.  T.  117,  44 
NE  949. 

"To  constitute  a  special  proceeding, 
the  original  prosecution  must  be  com- 
menced thereby  and  not  commenced 
by  action.  When  a  prosecution  is  be- 
gun by  action,  the  subsequent  pro- 
ceedings therein  must  be  regarded  as 
In  ana  Incidental  to  the  action,  and 
not  as  independent  and  original  pro- 
ceedlngiA."  Peo.  v.  American  L.  &  T. 
Co.,  160  N.  T.  117,  123,  44  NE  949. 

48.  State  V.  Silver  Bow  County 
Second  Judicial  Dlst.  Ct.,  26  Mont. 
227,  72  P  613;  Peo.  v.  American  Loan, 
etc.,  Co.,  150  N.  T.  117,  44  NE  949. 

49.  Kan. — Snavely  v.  Abbott  Bug- 
gy Co.,  86  Kan.  106,  12  P  522. 

Minn. — Bennett  v.  Wbitoonib,  26 
Minn.  148. 

Hont. — State  v.  Silver  Bow  County- 
Second  Judicial  Dlst.  Ct.,  28  Mont. 
227.  S8C.72  P  613  (where  the  court 
said:  "The  expression  'special  pro- 
ceedlngtf  has  no  reference  to  pro- 
visional remedies  In  actions  at  law 
or  in  equity,  but  to  such  proce^lngs 
as  may  be  commenced  inaependently 
of  a  pending  action  by  petition  or 
motion,  upon  notice,  in  order  to  ob- 
tain special  reller'). 

N.  T.— In  re  Atty.-Oen.,  165  N.  T. 
441,  60  NE  57;  Ped.  v.  American  I^oan, 
etc..  Co..  150  N.  T.  117.  44  NE  949; 
Peo.  V.  Bergen.  9  Hun  202;  Seeley  v. 
Black,  85  HowPr  369.  372  (where 
the  court  said:  "If  there  are 
proceedings  In  the  action,  they  are 
not  the  special  proceedings  desig- 
nated in  the  Code.  The  special 
proceedings  there  referred  to  are  pro- 
ceedings other  than  In  actions.  It  Is 
a  remedy  given  to  enforce  or  protect 
a  right  without  action,  and  not  in 
aid  of  or  as  part  of  the  proceedings 
In  actions"). 

Wis.— Witter  V.  Lyon,  84  Wis.  664: 
Ernst  V.  The  Brooklyn,  24  Wis.  616. 
617  (where  It  is  saU  that  special  pro- 
ceedings do  not  mclude  "the  neces- 
sary and  ordinary  steps  or  proceed- 
ings taken  In  an  action  to  conduct  it 
to  a  final  hearing  and  Judgmenf*)- 

Cross  refereaoest 
Appellate  proceedings  see  Appeal  and 

Error. 

Application  to  modify  or  vacate  Judg- 
ment s6e  Judgments  [28  Cyc  876, 
94t]. 
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though  it  grows  out  of  a  pending  action,""  and  is  en- 
titled in  such  action.'^^  It  has  been  stated  that  a 
special  proceeding  must  be  a  proceeding  in  a  court 
of  justice,"^  but  this  statement  has  been  criticized  as 
being  too  narrow,"^  it  being  stated  that  such  pro- 
ceedings may  include  proceedings  before  a  judge  or 
judicial  officer  out  of  court."*  Special  proceedings 
are  ordinarily  statutory,"'  and  are  practically  all  of 
a  civil  nature,"  and  sometimes  expressly  so  desig- 
nated in  the  statutes,"'  although  there  are  a  few  whidi 
have  been  regarded  as  of  a  criminal  or  quasi  criminal 
nature."^  There  is  some  difficulty  in  classifying 
nnder  the  codes  proceedings  commenced  by  preroga- 
tive and  judicial  writs,"*  but  they  are  ordinarily  re- 
garded as  actions,  rather  than  special  proceedings.*" 
The  codes  and  statutes  do  not,  it  seems,  undertake 
to  set  out  any  complete  and  regular  system  of  pro- 
cedure for  special  proceedings  generally;'^  but  it  is 
sometimes  provided  that  the  provisions  in  regard  to 
civil  actions  shall  be  followed  in  special  proceedings, 
not  otherwise  regulated,  in  so  far  as  they  are  appli- 

Interpl«ader  me  Interpleader  [28  Cyc 
3,  IB].  * 

Motion  Bee  Motions  [28  Cyo  4]. 

Bupptementary  proceedtngs  see  Exe- 
cutions [17  Cyo  1402]. 

[a]  SpMlal  pioo— diaga  do  not  in- 
elnd*  (1)  a  'proceeding  for  the  ex- 
amination of  a  witness  before  the 
commencement  of  an  action.  In  re 
Atty.-Gen.,  155  N.  T.  441,  50  NB  57); 
(2)  proceedings  on  a  motion  to  retax 
costs  (Ernst  v.  The  Brooklyn,  24  Wis. 
616);  c3)  proceedings  for  the.appolnt- 
ment  of  a  receiver  (State  v.  Silver 
Bow  County  Second  Judicial  Dist.  Ct.. 
28  Mont.  227,  72  P  613). 

[b]  Vhe  distbietion  between  a  mo- 
tion and  a  special  proceeding  is  "that 
a  motion  Is  an  application  In  a  pro- 
ceeding— ^by  action  or  otherwise — 
already  pending  or  about  to  be  com- 
menced, upon  which  It  depends  for 
Jurisdiction;  whereas  a  special  pro- 
ceeding la  an  Independent  prosecution 
of  a  remedy.  In  which  Jurisdiction  is 
obtained  by  original  process."  Mat- 
ter of  Lima,  etc.,  R.  Co.,  6S  Hun  252, 
253,  22  NTS  967. 

50.  Deuster  v.  Zlllmer,  119  Wis. 
402.  407,  97  NW  31  (where  the  court 
said:  "There  may  doubtless  be  many- 
proceedings  aprlngrlng  out  of  a  pend- 
ing action — such,  for  instance,  as  an 
application  by  one  not  a  party  to  be 
allowed  to  interplead — which  may 
very  properly  be  entitled  In  the  ac- 
tion, but  are  none  the  less  true  spe- 
cial proceedings");  Witter  v.  Lyon,  14 
Wis.  564. 

[a]  ZllQstratlons. — (1)  An  appli- 
cation by  the  attorney  of  record  of 

Iilaintiff  In  an  action  to  vacate  a^sat- 
Bfaction  of  Judgment  executed  by 
the  client,  and  to  enforce  the  Judg- 
ment to  the  extent  of  the  attorney's 
lien  thereon,  based  upon  facts  dis- 
tinct from  those  passed  upon  on  the 
trial  of  the  action.  Is  a  special  pro- 
ceeding, and  not  a  motion  In  the 
action.  Perl  v.  New  York  Cent.,  etc., 
R.  Co.,  152  N.  T.  621,  46  PTE  840  [aff 
12  App.  Dlv.  62B.  43  NTS  11621.  (2) 
A  proceeding  upon  application  for 
leave  to  issue  execution,  which  Is  con- 
tested by  a  third  party  claiming  to 
be  the  owner  of  the  Judgment,  by  an 
assignment  from  plaintiff,  la  a  spe- 
cial proceeding.  Ithaca  Afrrlcultural 
Works  V.  Sggleston,  107  N.  T.  272, 
14  NB  312. 

Bl.   Erie  R.  Co.  v.  Ramsey,  45  N. 
T.  637. 

68.  In  re  Grun(^sen,  53  Minn.  346, 
349,  56  NW  557  (where  the  court  said: 
"It  always  has  reference  to  a  pro- 
ceeding in  court  which  may  culmi- 
nate in  a  Judgment");  In  re.  Dodd.  27 
N.  Y.  029,  633  (where  the  court  said: 
"To  he  a  special  proceeding,  in  the 
sense  of  the  Code,  there  must  be  a 
litigation  in  a  court  of  Justice") ;  Peo. 
V.  Heath,  20  HowPr   (N.  Y.)  304; 


Prtnce  T.  McCarty.  «1  Wis. 
NW  656. 

58.  Peo.  T.  Boardman,  4  Keyes  (N. 
Tj  69,  67  (where  the  court  said: 
"This  narrow  construction  would  al- 
low no  special  proceeding,  instituted 
before  a  Judicial  officer  out  of  court, 
to  be  regarded  a  special  proceedlas 
under  the  Code"). 

64.  Peo.  V,  Boardman,  4  Keyes  (N. 
Y.)  59;  Peo.  v.  Schodack  Highway 
Comrs.,  27  HowPr  (N,  T.)  158. 

66.  In  re  Ryers.  72  N:  Y.  1,  4,  28 
AmR  88  (where  the  court  said:  "It 
is  a  statutory,  and  therefore  It  Is  a 
special,  proceeding");  Matter  of  Coss, 
144  App.  Div.  832.  129  NTS  425  [quot 
Cyc'] ;  In  re  Appointment  of  Park 
Comrs..  1  NTS  763,  17  NTSt  371. 

68.  In  re  Joseph.  118  Cal.  660.  663. 
50  P  768  (where  the  court  said: 
"Nearly  all,  if  not  all,  special  proceed- 
ings are  civil  In  their  nature"), 

[a]  "OItU  ease." — ^Whlle  a  special 
proceeding  Is  not  a  civil  action.  It 
still  may  properly  be  termed  a  "civil 
case."  Carpenter  v.  Jones,  121  Cal. 
362,  68  P  842. 

ST.  See  Nelson  v.  Cowling,  89  ArH. 
334.  IIS  SW  800;  State  v.  Clarke,  46 
Iowa  165.  ^ 

B8l  See  Bastards  [5  Cyc  •44};  Con- 
tempt [9  Cyc  34J. 

69.  State  v.  (Jhittenden,  127  Wis. 
468.  107. NW  BOO. 

ea  State  v.  Chittenden,  127  Wis. 
468,  107  NW  500  (holdlns  that  this 
classification  la  proper,  notwlthBtand- 
ing  such  proceedings  are  not  com- 
menced by  summons,  ati  In  the  case 
of  ordinary  actions)  ;  State  v.  HueKtn. 
110  Wis.  189,  85  NW  1046,  62  LRA 
700. 

Oross  referenoeii 

Certiorari  see  Certiorari. 
Habeas  corpus  see  Habeas  Corpus  [21 
Cyo  282]. 

Mandamus  see  Mandamus    [26  Cyc 

140-1421. 
Prohibition  see  Prohibition. 
Quo  warranto  see  Quo  Warranto  [32 
Cyc  14181. 

SI.  Tn  re  Livingston,  84  N.  T.  566, 
576,  2  AhbPrNS  1,  32  HowPr  20  (where 
the  court  said  :  "Certainly  the  Code 
has  not  attempted  to  regulate  the  prac- 
tice In  special  proceedings,  except  upon 
appeals")  :  Somervllle  v,  CroPk,  9  Hun 
(N.  Y.)  664. 

63.  Whitney  v.  Atlantic  Southern  R. 
Co.,  53  Iowa  661,  6  NW  SS;  State  v. 
Clarke.  46  Iowa  156. 

[al  These  proviaions  Iiave  been 
held  to  apply  (1)  In  regard  to  a  change 
of  venue  (Whitney  v.  Atlantic  Southern 
R,  Co.,  53  Iowa  651,  6  NW  32;  State 
V.  Clarke,  46  Iowa  166);  and  (2)  In 
regard  to  whether  the  proceeding  shall 
abate  by  the  transfer  or  assignment 
of  an  Interest  therein  during  Its  pen- 
dency (Forney  v.  Ralls,  30  Iowa  659). 
03.   Chicago,  etc.,  R.  Co.  v.  Summers, 


cable,"  and  the  same  rule  has  been  held  to  apply 
in  the  absence  of  express  provision  to  this  effect.^ 
135}  O.  OiTll  and  OriminmL"*  As  will  appear 
from  the  .definitions  above  given,"  the  essential  dis- 
tinction between  a  civil  and  a  criminal  action  or 
proceeding  is  that  the  former  is  for  the  enforce- 
ment of  a  private  right,  or  the  redress  of  a  private 
wrong,""  and  the  latter  for  the  punishment  of  a  pub- 
lie  offense;"  but  there  are  proceedings  which  par- 
take of  the  character  of  both  civil  and  criminal  prcM 
ceedings,"^  so  that  in  particular  eases  it  is  sometimes 
difficult  to  detennine  how  the  proceeding  should  be 
classed."  As  the  same  act  or  omission  may  give 
rise  to  both  a  civil  and  a  criminal  liability,'"  the 
civil  or  criminal  character  of  a  particular  action  or 
proceeding  cannot  be  determined  from  whether  the 
act  or  omission  complained  of  is  or  is  not  of  a  criminal 
nature.^^  In  determining  this  question  r^rd  should 
be  had  to  the  nature  of  the  right  to  be  asserted  and  the 
object  to  be  attained,  rather  than  to  the  mere  form 
of  the  proceeding,^'  for  a  proceeding  may  be  civil  in 

8,  20 


113  Ind.  10,  14  NE  7S8.  S  AroSR  61«; 
Crume  v.  Wilson,  194  Ind.  681,  4  MB 
169. 

6^   Orbnimal  aot  aa  eaaas  of  ao* 

tlea  see  supra  |  49. 
8B.    flee  supra  |  8. 

66.  Ex  p.  Tom  Tong,  108  V.  SL  B6C 
2  set  871,  37  Ll  ed.  826  ;  Gruetter  v. 
(Tumbenand  Tel.,  etc.,  Co.,  231  Fed. 
148;  Iowa  v.  Chicago,  etc.,  R.  Co.,  37 
Fed.  497.  8  LRA  664. 

67.  Ex  p.  Tom  Tong,  108  TT.  S.  656, 

2  set  871,  27  L.  ed.  826  ;  Gruetter  v. 
Cumberland  Tel.,  etc.,  Co.,  181  Fed. 
248 ;  In  re  Leslie,  119  Fed.  406 ;  Iowa 
V.  Chicago,  etc.,  R.  Co.,  87  Fed.  497, 

3  LRA  654 ;  Ely  v.  Thompson.  8  A.  K. 
Marsh.  XKy.)  70. 

[al  Vrooeedinga  br  ladletmeat  or 
laformatioiu — Criminal  as  distin- 
guished from  civil  proceedings  are  not 
restricted  to  the  graver  offenses  usually 
denominated  crimes,  which  are  prose- 
cuted by  an  indictment  or  information. 
Ely  v.  Thompson,  8  A.  K.  Marsh,  (Ky.) 
70. 

68.  Iowa  V.  Chicago,  etc.,  R  Co., 
37  Fed.  497,  3  LRA  654. 

69.  Iowa  V.  Chicago,  etc.,  R.  Co.,  87 
Fed.  497,  499,  3  LRA  664  (where  the 
court  said :  "That  a  case  may  par- 
take something  of  the  nature  of  both 
Is  as  might  be  expected,  and  naturally 
it  Is  not  alwaye  clear  which  elonent 
predominates"). 

70.  See  supra  I  49. 

71.  Seaman  v.  Burley,  [1896]  3  Q. 
R  344. 

[a]  Proof  of  ocime  la  dvll  aotloB. 
—"A  dvll  action  does  not  become  a 
criminal  proceeding  because  It  become!) 
necessary  for  a  party  to  prove  that  his 
opponent  has  committed  a  crime."  In 
re  Leslie,  119  Fed.  406,  410. 

79.  Iowa  V.  Chicago,  etc.,  R.  Co..  37 
Fed.  497,  8  LRA  564  ;  Illinois  V.  Illinois 
Cent.  R.  Co.,  83  Fed.  721 ;  Peo.  v.  Shaw, 
13  III.  tSl  ;  State  v.  Pickering,  29  S. 
D.  207,  136  NW  105,  40  LRANS  1**. 
But  see  Seaman  v.  Burley,  [1896]  2 
Q.  B.  344  ;  Atcheson  V.  Everltt.  Cowp. 
382,  386.  98  Reprint  1142  (where  the 
court  said  :  "The  criterion  of  distinc- 
tion between  a  criminal  and  a  civil 
cause,  is  tlie  form  of  the  proceeding, 
not  the  offence  which  occasions  It")- 

"To  determine  the  nature  of  an  ac- 
tion, we  should  look,  not  so  much  to 
the  method  of  procedure  to  be  followed, 
as  we  should  to  the  end  to  be  attained." 
SUte  V.  Pickering,  29  8.  D.  207,  213, 
136  NW  105,  40  LRANS  144.  "It  Is 
the  nature  of  the  rights  to  be  astierted 
and  maintained  to  which  we  sl^ould 
look,  rather  than  the  form  In  whicti 
the  party  may  be  obliged  to  proceed 
to  assert  those  rights."  Peo.  v,  Shaw, 
13  III.  681,  584.  "The  character  of  aa 
action  must  be  determined  by  the  thing 
or  object  Intended  to  accomplish  and 
the  kind  of  Judgment  that  may  be  en- 
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form,  yet  in  its  nature  eriminal/^  or  may  be  criminal 
in  form,  yet  in  its  substance  and  effect  a  civil  pro- 
ceeding;" nor  is  the  question  as  to  whether  the  pro- 
ceeding is  by  or  in  the  name  of  the  state  eonciusive/" 
for  it  may  be  civil  although  so  instituted  i"*  and  while 
a  liability  to  imprisonment  has  been  stated  as  a  test," 
there  are  proceedings  where  imprisonment  may  re- 
sult, which  are  ordinarily  regarded  as  civil/*  Pro- 
ceedings which  partake  somewhat  of  the  nature  of 
both  civil  and  criminal  proceedings  are  frequently 
termed  quasi  civil/"  or  quasi  criminal.*"  The  ques- 
tion as  applied  to  various  particular  proceedings  is 
treated  in  other  titles  dealing  with  these  proceed- 
ings.^' Other  illuatratioDS  are  given  in  tBe  notes  of 
proceedings  which  have  been  held  to  be  eivil,**  or 
to  be  criminal.** 


[$  136]   H.  Contract  and  Tort— 1.  In  OenftraL 

Actions  are  classified  with  regard  to  the  nature  of 
the  cause  of  action,^  as  ex  contractu  and  ex  delicto-r- 
in  contract  and  in  tort;*"  ^d  certain  classes  of  ac- 
tions which  have  been  held  to  be  neither  strictly  in 
contract  nor  strictly  in  tort,"  have  been  termed 
quasi  ex  contractu,^^  and  quasi  ex  delicto.^  As  in- 
dicated by  the  definitions  previously  given,^  an 
action  in  contract  is  for  the  br^ch  of  a  duty  arising 
out  of  a  contract  either  express  or  implied,*"  and  au 
action  in  tort  is  for  a  breach  of  duty  imposed  by 
law/'^  which  ordinarily  arises  out  of  a  wrong  un- 
connected with  contract,"  but  may  arise  either  in- 
dependently of  any  contract  or  by  virtue  of  certtfin 
contract  relations.  While  the  general  distinction 
between  actions  in  contract  and  in  tort  is  clearly 


tered."  Ske«n  v.  CralK,  31  Utah  20, 
28.  86  P  487. 

73.  Boyd  V.  IT.  S.,  118  U.  B.  616,  6 
set  634,  29  L.  ed.  746  ;  Atchison,  etc., 
R.  Co.  V.  U.  8..  172  Fed.  194,  96  CCA 
646,  S7  IJtANS  7fi6:  Iowa  v.  Chlcaco. 
etc.,  R.  Co.,  87  Fed.  437,  3  LRA 
664. 

74.  Illinois  V.  IlllnolB  Cent  R.  Co., 
33  Fed.  721 ;  Peo.  v.  Shaw,  13  111.  561 ; 
State  V.  Grand  Trunk  R.  Co.,  58  Me. 
176,  4  AmR  268 ;  State  v.  Manchester, 
«tc.,  R.  Co.,  62  N.  H.  628. 

[a]  XUairttaUoB.— Under  a  statute 
providlnff  that  where  the  life  of  any 
person  not  In  the  employment  of  a 
railroad  company  shall  be  Iftst  by  rea- 
son of  the  negligence  of  such  com- 
pany, the  company  shall  be  liable  to 
a  fine  of  a  certain  amount  which  shall 
go  to  the  widow  and  children  of  the 
defieaaed,  the  proceeding,  although  by 
Indictment  and  criminal  in  form.  Is  In 
effect  a  civil  proceeding  to  recover 
damages  for  the  Ityury.  State  v.  Man- 
chester, etc.,  R.  Co.,  62  N.  H.  628. 

75.  "Btata  v.  Steely  112  Oa.  89,  37 
SB  174. 

76.  State  v.  Steele,  112  Oa.  89,  37 
SB  174;  State  v.  Frost,  113  Wis.  623. 
88  NW  912,  89  NW  915;  Chafln  v. 
Waukesha  County,  62  Wis.  463,  22  NW 
732 

[a]  XUastratlons. — The  entty  of  a 
Judgment  for  costs,  as  authorized,  by 
statute,  against  the  prosecutor  tn  a 
criminal  case,  who  has  abandoned  the 
prosecution  before  trial.  Is  a  civil  and 
not  a  criminal  proceeding.  State  v. 
Steele,  112  Ga.  39,  37  SE3  174.  Other 
Illustrations  see  cross  references  infra 
note  81. 

77.  Unger  v.  Fan  wood,  69  N.  J.  L. 
648,  B5  A  42;  Seamen  v.  Burley,  [1896] 
2  Q.  B.  344  (holding  upon  this  ground 
that  proceedings  to  enforce  a  poor 
rate,  since  they  may  result  In  Im- 
prisonment, must  be  regarded  as  crim- 
inal for  the  purposes  of  {  47  of  the 
Judicature  Act  of  1S73).  See  also  Mu- 
nicipal Corporations  r28  Cyc  784]. 

7B.  Fortune  v.  Wllburton,  142  Fed. 
114.  73  CCA  338,  4  LRANS  782  and 
note,  6  AnnCas  666  TafT  6  Ind.  T.  251, 
82  SW  738,  6  AnnCas  287  and  note]. 

[a1  nbutnttlOB^-An  action  under 
the  Hawaiian  Master  and  Servant  Act 
providing  that  one  who  willfully  ab- 
sents himself  from  the  service  under- 
taken may  be  arrested  and  ordered 
by  the  court  to  return,  and  Imprisoned 
for  a  refusal  to  do  so,  and  fined  for  a 
second  ofTense,  Is  civil  and  not  criminal. 
Honomu  Sugar  Co.  v.  Sayewlz,  12 
Hawaii  96. 

79.  Montee  v.  Com.,  3  J.  J.  Marsh. 
(Ky.)  183:  Chape!  v.  White,  3  Gush. 
(Mass.)  537. 

00.  B.  N.  E.  V.  State,  25  Fla.  268. 
6  S  68  ;  Peo.  V.  Phalen,  49  Mich.  492, 
13  NW  880;  Peo.  v.  Van  Houten,  13 
Misc.  603,  85  NTS  186 ;  State  v.  New- 
man, 98  Wis.  268,  71  NW  438.  See 
also  Bastards  1:6  Cyc  6441  ;  Municipal 
Corporations  [28  Cyc  783]  ;  and  cross 
references  Infra  note  81. 

81.     OlWM  MlMVaOMI 

Bastardy  proceedbig  see  Bastards  [5 
Cyo  144]. 


Contempt  proceeding  see  Ctmtempt  f9 
Cyc  34]. 

Deportation  proceeding  see 'Aliens  [2 

<^c  128]. 
Disbarment  proceeding  see  Attorney 

and  Client  L4  Cyc  912], 
Divorce  suit  see  Divorce  [14  Cyc  679, 

6801. 

Habeas  corpus  proceeding  see  Habeas 

Corpus  [21  Cyc  282,  288]. 
Mandamus  proceeding  see  Mandamus 

[26  Cyc  140-142]. 
Proceeding  for  removal  of  policeman 

see  Municipal  Corporations  [28  Cyc 

6141. 

Proceeding  for  removal  of  public  officer 
,    see  Offlcera  [29  Cyc  1406,  1407]. 
Proceeding  for  search  and  seizure  see 

Searches  and  Seizures  [85  Cyc  1266]. 
Proceeding  for  search,   seizure,  and 

forfeiture  of  Intoxicating  liquors  see 

Intoxicating  Liquors  [23  Cyc  299]. 
Proceeding  for  violation  of  ordinance 

see  Municipal  Corporations  [28  Cyo 

781-785]. 

Proceeding  on  bond  or  recognisance 
given  in  a  criminal  caae  see  Ball  [5 

Cyc  136]. 

Proceeding  to  recover  clvU  damages 
under  liquor  laws  see  Intoxicating 
Liquors  [23  Cyc  309,  310]. 

Proceeding  to  recover  flne  see  Fines 
{19  Cyc  646,  646]. 

Proceeding  to  recover  penalty  see  Pen- 
alties [30  Cyc  1343-1346]. 

Proceeding  to  recover  penalty  against 
railroad  company  see  Railroads  [38 
Cyc  683]. 

Proceeding  to  recover  penalty  tor  per- 
mitting animal  to  run  at  large  see 
Animals  [2  Cyc  444]. 
Proceeding  to  recover  penalty  for  vio- 
lation of  liquor  law  see  Intoxicating 
Liquors  [23  Cyc  1681. 
Quo    warranto   proceeding   see  Quo 
Warranto  (32  Cvc  1414]. 
83.    See  cases  Infra  this  note, 
[a]  Zllturtratlons. — Civil  proceed- 
ings have  been  held  to  Include  (1)  a 
proceeding  against  a  sheriff  to  recover 
money  collected  by  him  on  a  forfeited 
recognizance  given  in  a  criminal  case 
{Russell  v.  State,  37  Tex.  Cr.  503,  86 
SW  1070)  ;  (2)  a  proceeding  under  a 
forcible  entry  and  unlawful  detainer 
statute  (Bowers  v,  Cherokee  Bob,  45 
Cal.  495;  Taylor  v.  De  Camp,  68  Wis. 
162,  31  NW  728)  ;   (3)  a  proceeding 
for  an  Injunction  under  a  liquor  nui- 
sance act  fin  re  Rancour,  66  N.  H. 
172,  20  A  9S0)  ;  (4)  a  proceeding  to 
recover  money  paid  for  Intoxicating 
liquors  sold  In  violation  of  law  (Wood- 
ward V,  Squires.  89  Iowa  436)  ;  (6)  a 
proceeding  to  recover  money  lost  at 
gaming,  under  a  statute  allowing  a 
recovery  of  twice    the    amount  lost 
(O-Keefe  v.  Weber,  14  Or.  55.  12  P 
74)  ;  and  (6)  a  proceeding  to  forfeit 
the  franchise  of  a  foreign  corporation 
to  do  business  within  the  state,  because 
of  an  alleged  conspiracy  In  restraint 
of  trade  (State  v.  Standard  Oil  Co., 
120  Tenn.  86,  110  SW  565). 
83.    See  cases  Infra  this  note, 
[a]  XUnstratloiui.^ — Criminal  pro- 
ceedings have  been  held  to  include  (1) 
a  proceeding  to  require  a  recognisance 
to  keep  the  peace  (Adams  v.  Ashby,  2 
Bibb   (Ry.)   96) ;   (8)  a  proceeding 


under  Cal.  Pen.  Code  I  768  against  a 
public  officer  for  misconduct  in  office 
(Coffey  V.  Sacramento  County  Super. 
Ct..  2  Cat.  A.  453,  83  P  580);  (3)  a 
proceeding  upon  a  peace  warrant  (State 
V.  Locust,  63  N.  C.  674)  ;  and  (4)  a 
proceeding  under  a  statute  In  regard 
to  Incestuous  marriages  (Atty.-Gen.  v. 
Broaddus,  6  Munf.  (20  Va)  116). 

84.    Hall  V.  Decker,  48  Me.  255. 

86.  San  Luis  Obispo  County  v.  Gage, 
139  Cal.  398,  78  P  174;  Hall  v.  Decker. 
48  Me:  266 ;  Nashua  First  Nat  Bank 
V.  Van  Voorls,  6  a  D.  548,  62  NW 
378. 

86.  Wlllard  V,  Doran,  etc,  Co.,  48 
Hun  402,  1  NTS  346,  688. 

"The  civil  law  writers  found  the  diffi- 
culty of  attempting  to  classify  actions 
Into  those  ex  contractu  and  those  ex 
delicto.  Therefore  they  made  two  other 
classes,  viz.,  quasi  ex  contractu  and 
quasi  ex  dellcta"  Wlllard  v.  Doran, 
etc.,  Co.,  48  Htm  402,  403,  1  NTS  846, 
588. 

87.  Wlllard  v.  Doran,  etc.,  Co.,  48 
Hun  402,  1  NTS  34S,  688. 

[a]  Illustratloii  8. — Actions  quasi 
ex  contractu  have  be^n  held  to  Include 
(1)  an  action  under  a  statute  to  re- 
cover money  lost  at  gaming  (Wlllard 
V.  Doran,  etc.,  Co.,  48  Hun  402,  1  NTS 
346,  588);  and  <2)  an  action  by  a 
public  officer  to  recover  salary  {Walker 
V.  New  York,  72  Misc.  97,  129  NTS 
1059). 

88.  See  Wlllard  v.  Doran,  etc.,  Co., 
48  Hun  402,  1  NTS  346.  688. 

8&.    See  supra  ||  3,  4. 

90.  Mobile  L.  Ins.  Co.  v.  Randall,  74 
Ala  170 ;  Wilkinson  v.  Moseley,  18 
Ala.  288 ;  Savannah  City,'  etc.,  R.  Co. 
V.  Brausa  70  Ga.  368",  Russell  v.  Polk 
County  Abstract  Co.,  87  Iowa  233,  54 
NW  212,  43  AmSR  381;  Nelson  v. 
Great  Northern  R.  Co..  28  Mont.  297, 
72  P  642. 

01.  Mobile  L.  Ins.  Cb.  v.  Randall, 
74  Ala.  170 ;  Savannah  City,  etc.,  R. 
Co,  V.  Brauss,  70  Ga.  36S ;  Nelson  v. 
Great  Northern  R.  Co.,  28  Mont.  297, 
72  P  642  ;  Solomon  v.  Bates,  118  N. 
C.  311,  24  SE  478,  64  AmSR  726. 

"The  rule  is  that  where  the  law, 
from  a  given  statement  of  facts,  raises 
an  obligation  to  do  a  particular  act, 
and  there  ts  a  breach  of  that  obliga- 
tion and  a  consequent  damage,  an 
action  on  the  case  founded  on  the  tort 
Is  theproper  action."  Fisher  v,  Greens- 
boro Water  Supply  Co.,  128  N.  C.  876,  ' 
38  BK  912. 

9a.  Wartman  v.  Elmplre  Loan  Co.. 
45  Tex.  Civ.  A.  489,  101  SW  499  (where 
It  is  said  that  "In  speaking  of  personal 
actions  in  form  ex  delicto  we  usually 
and  ordinarily  understand  them  to  be 
actions  for  the  redress  of  wrongs  un- 
connected with  contract"). 

"If  the  cause  of  action  Is  a  wrong, 
with  a  resulting  Injury,  the  action  is 
ex  delicto,"  Shlppen  v.  Tankersley, 
13  Fed.  637,  638.  4  McCrary  2S9. 

93.  Mobile  L.  Ins.  Co.  v.  Randall, 
74  Ala.  170 ;  Savannah  City,  etc.,  R. 
Co,  v.  Brauss.  70  Ga.  368  ;  Flint,  etc., 
Mfg.  Co.  V.  Beckett.  167  Ind.  491.  79 
NE  S03,  12  LRANS  924  and  note; 
Dean  v.  McLaui,  48  Vt  412.  11  AmR 
130. 
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defined  and  well  underBtood,^  it  is  often  difficult  to 
determine  whether  a  particular  action  is  the  one  or 
the  other,^  particularly  under  the  code  system  of 
pleading,^  and  where  upder  the  circumstances  of 
the  particular  case  either  form  of  action  might  be 
maintained."'  A  treatment  of  the  distinction  be- 
tween actions  iir  contract  and  in  tort  assumes  a  two- 
fold aspect}^  involving  on  the  one  hand  a  considera- 
tion of  the  essential  fiature  of  the  cause  of  action," 
as  for  the  purpose  of  determining  which  is  the  proper 
or  only  available  form  of  remedy/  and  whether  an 
action  which  is  clearly  in  the  one  form  or  the  other 
can  be  maintained  and  on  the  other  hand,  particu- 
larly where  either  form  of  action  might  be  main- 
tained,' a  consideration  of  the  question  as  to  which 
form  plaintiff  has  in  fact  resorted  to.^  In  some 
cases  both  features  of  this  question  are  involved,'' 
and  they  are  so  closely  related  that  they  may  prop- 
erly be  considered  together* 
[$  137]   2.  Necessity  for  Determinatioii.    It  is 

94.  Shlppen  v,  Tankersley,  18  Fed. 
637,  538,  4  McCrary  259 ;  Nashua  First 
Nat.  Bank  v.  Van  Voorls,  6  8.  D.  648; 
62  NW  378. 

es.  WlUtlnson  v.  Moseley,  IS  Ala. 
288 ;  Flint,  etc..  Mtg.  Co.  v,  Beckett, 
167  Ind.  491,  79  NE  503.  12  LRANS 
924 ;  Kansas  Pac.  R  Co.  v.  Kunkel,  17 
Kan.  145  ;  Nelson  v.  Great  Northern  R. 
Co..  28  Mont  297,  72  P  642. 

"The  definitions  of  tort  and  contract 
are  tamlllar,  hut  there  Is  no  certain 
test  by  which  the  Court  can  be  guided 
In  determining  whether  a  particular 
action  is  ex  delicto  or  ex  contractu." 
Randolph  v.  Walker,  78  S.  C.  157,  162. 
59  SB  868.  "The  cases  are  numerous 
and  confusing  as  to  the  dividing  line 
between  actions  of  contract  and  of 
tort,  and  there  are  many  cases  where 
a  man  may  have  his  election  to  bring 
either  action."  Tuttle  v.  George  H. 
Gilbert  Mfg.  Co..  146  Mass.  169,  174, 
18  NB  466.  "While  the  distinction 
between  actions  on  contract  and  those 
for  tort  iB  plain  and  broad,  yet  .  .  . 
It  Is  not  always  easy  to  determine 
from  the  allsgatlonB  of  the  petition 
In  which  claM  the  action  must  be 

e laced ;  for  contracts  are  often  alleged 
I  actions  which  clearly  sound  In  tort, 
and  as  often  tortious  acta  and  conduct 
of  the  defendant  are  averred  in  ac- 
tions pureb''  ez  contractu."  Kansas 
Pac  n.  Co.  V.  Kunkel,  17  Kan.  145. 
166.  "Between  actions  plainly  ex  con- 
tractu and  those- as  clearly  ex  delicto 
there  exists  what  has  been  termed  a 
border-land,  where  the  lines  of  dis- 
tinction are  shadowy  and  obscure,  and 
the  tort  and  the  contract  so  approach 
each  other,  and  become  so  nearly  coin- 
cident as  to  make  their  practical  sep- 
aration somewhat  diflfcult"  Rich  v. 
New  York  Cent,  etc.,  R  Co.,  87  N.  T. 
382,  890.  To  same  effect  Hanes  v. 
Idaho  Irr.  Co.,  21  Ida.  512.  620.  122  P 
36B  [clt  Cyc].  "The  dividing  line  be- 
tween breaches  of  contract  and  torts 
is  often  dim  and  uncertain.  There  is 
no  definition  of  either  class  of  defaults 
which  is  universally  accurate  or  ac- 
ceptable. In  a  general  way  a  tort  Is 
distinguished  from  a  breach  of  con- 
tract In  that  the  latter  arises  under 
an  agreement  of  the  parties,  whereas 
the  tort  ordinarily  Is  a  violation  of  a 
duty  fixed  by  law.  Independent  of  con- 
tract  or  the  will  of  the  parties,  although 
It  may  sometimes  have  relation  to 
obligations  growing  out  of  or  colnci- 
,dent  with  a  contract  and  frequently 
the  same  facts  will  sustain  either  class 
of  action."  Busch  v.  Interborough 
Rapid  Transit  Co.,  187  N.  Y.  888,  891, 
80  NB  197,  10  AnnCas  460  and  note 
faff  110  App.  Div.  706.  96  NYS  747  (rev 
93  NYS  372)1. 

98.   Whllden  v.  Merchants',  eta,  Nat 
Bank,  <4  Ala.  1.  SS  AmR  1 ;  Nelson  t. 
Great  Northern  R.  Co.,  M  Hont  297, 
72  P  M :  Chambers  v.  I<ewis.  S  HHt 
■7.  T.)  691  latt  11  AbbPr  SIO] ;  Ban- 


frequently  and  for  a  variety  of  reasons  important  to 
determine  whether  a  particular  action  is  in  contract 
or  in  tort/  as  for  the  purpose  of  determining  whether 
the  court  has  jurisdiction;^  whether  the  action  is 
brought  by  or  ag&inst  the  proper  parties;*  whether 
the  all^ations  of  the  complaint  state  a  cause  of 
action whether  certain  allegations  may  be  stmck 
out  as  irrelevant  and  redundant     whether  a  con- 
tract referred  to  must  be  filed  with  the  complaint 
'  whether  there  is  a  variance  between  the  summons 
and  the  complaint;'^  whether  a  proposed  amendment 
is  allowable/*  whether  an  affidavit  of  defense  ia 
necessary  /^  whether  defendant  may  interpose  a  set- 
off or  counter-claim  /"  whether  defendant  may  plead 
infancy,"  coverture,"  or  the  statute  of  fntuds;" 
whether  the  action  abates  or  survives  the  death  of 
the  party    whether  the  action  is  barret^,  by  the  stat- 
ute of  limitations  /*  whether  the  action  is  referable 
whether  an  attachment  may  be  issued  ;^  whether  the 
defendant  may  be  arrested  on  mesne  or  final  process 


dolph  v.  Walker.  78  S.  C.  1S7.  59  SB 
866. 

"Under  the  old  practice,  the  pleader 
could  prevent  any  doubt  by  the  use  of 
certain  formulse,  but  tHe  Code  lays 
down  no  rule."  Randolph  v.  Walker, 
78  8.  C.  167,  162.  69  SE  866. 

•7.  Whllden  V.  Merchants',  etc.,  Nat 
Bank.  64  Ala.  1,  38  AmR  1 ;  Flint  etc, 
Mfg.  Co.  V.  Beckett.  167  Ind.  491.  79 
NB  603.  12  LRANS  924;  Wemick  v. 
St  Louis,  etc.,  R.  Co.,  131  Mo.  A.  37, 
109  SW  1027  ;  Lynch  v.  Syracuse  Rapid 
Transit  R  Co.,  66  Misc.  673,  124  NYS 
169  lafl  139  App.  Div.  925,  124  NYS 
11201. 

"It  la  always  a  close  question  whether 
a  complaint  is  for  breach  of  contract 
or  negligent  omission  of  duty  Imposed 
by  law  where  the  same  act  would  con- 
stitute a  breach  of  the  contractual  ob- 
ligation as  well  as  of  the  legal  duty." 
W.  H.  KIbllnger  Co.  v.  Sauk  Bank,  131 
Wis.  695,  596,  111  NW  709.  "If  the 
contract  Is  stated,  the  question  arises, 
whether  it  ia  stated  as  matter  of  In- 
ducement or  whether  it  is  intended 
to  count  upon  its  breach.  The  facts 
averred  would  be  substandallv  the 
same."  Whllden  v.  Merchants^  etc., 
Nat  Bank,  64  Ala.  1.  17,  88  AmR  1. 
M.  See  cases  infra  notes  99-5. 
eft.  Haines  v.  Franklin,  87  Fed.  139 ; 
Flint  etc.,  R  Co.  v.  Beckett  187  Ind. 
491,  79  NE  603,  12  LRANS  924. 

1.  Flint,  etc.,  Mfg.  Co.  V.  Beckett 
167  Ind.  491,  79  NS  608,  12  LRANS 
924. 

a.  Haines  v.  Franklin,  87  Fed. 
139. 

3.  Whllden  v.  Merchants',  etc..  Nat 
Bank.  64  Ala.  1,  38  AmR  1 :  Seals  v. 
Augusta  Southern  R  Co.,  102  Ga.  817. 
29  SE  116:  Flint,  etc  Mfg.  Co.  v. 
Beckett  167  Ind.  491,  79  NB  B08,  12 
LRANS  924. 

4.  Whllden  v.  Merchants',  etc..  Nat 
Bank.  64  Ala.  1,  38  AmR  1 ;  SeaJs  v. 
Augusta  Southern  R  Co..  103  Ga.  817, 
29  SB  116 :  Flint  etc.,  Hfg.  Ca  v.  Beck- 
ett 187  Ind.  491,  79  NB  K08.  12  LRANS 
924. 

6.  See  Flint,  etc.,  Mfg.  Co.  v. 
Beckett,  167  Ind.  491,  79  NB  608,  12 
LRANS  924. 

e.    See  Infra  i|  137-170. 

7.  See  cases  Infra  notes  8-30. 

8.  In  re  Cumberland  Tel.,  etc.,  Co.. 
116  La.  125.  40  S  590;  Thomas  v. 
Schram,  52  Mich.  213,  17  NW  816; 
Busch  v.  Interborough  Rapid  Transit 
Co.,  1S7  N.  Y.  888.  80  NB  197.  10 
AnnCas  460  [aft  110  App.  Div.  705.  96 
NYS  747  <rev  93  NYS  872)]  ;  Froellch 
V.  Southern  Express  Co.,  67  N.  C.  1. 

9.  Sheldon  v.  The  Uncle  Sam,  IS 
Cal.  526,  79  AmD  193;  Keer  v.  Oliver, 
61  N.  J.  L.  164.  38  A  688;  Holt  v. 
Streeter,  74  Hun  638,  38  NTS  848: 
Orange  County  Bank  Brown,  8 
Wend.  (N.  y.)  168:  Slutts  v.  Ctaafeet 
48  Wis.  617,  4  NW  768. 

la  Spannan  v.  Keim,  88  N.  T.  846 ; 
Potter  V.  Van  Norman.  78  Wis.  889, 


41  NW  624:  Gonnelyv.  South  Side 
Gymnastic  Assoc.,  65  Wis.  260,  18  NW 
242;  Kewaunee  County  v.  Decker,  >30 
Wis.  624. 

11.    Sell&r  T.  Sage,  12  HowPr  (N. 

T.)  631. 

18.    Rauh  V.  Stevens,  21  Ind.  A.  650, 

62  NE  997  (where  the  practice  so  re- 
quires in  actions  on  contract). 

13.  Prudden  v.  liodtport,  48  HowPr 
<N.  T.)  286. 

14.  Holland  v.  Southern  Express 
Co.,  114  Ala.  128.  21  S  992;  Turner  v. 
Western,  etc,  R  Co^  69  Oa.  827: 
Jenkins  v.  Seaboard  Al^Llne  R.  Co..  8 
Ga.  A.  881.  69  SE  1120.  See  also  Plead- 
ing [31  Cyc  414]. 

16.  Naylor  v.  Lehigh  Valley  R.  Co., 
188  Fed.  860. 

15.  Smith  v.  McCarthy.  89  Kan.  808. 
18  P  204;  Knickerbocker,  etc..  Silver 
Mln.  Co.  V.  Hall.  8  Nev.  194;  Melntyre 
V.  Smathers,  118  A^^  Div.  776,  101 
NYS  878 ;  Lange  v.  Behfle,  117  App. 
Div.  288,  101  NTS  1080;  Stoneman  v. 
Van  Vechten,  46  App.  Div.  870,  «1  NYS 
513  [aff  166  N.  T.  666,  69  NB  11311: 
Haunt  v.  Ames,  86  App.  Div.  660,  60 
NYS  496 :  Cook  V.  Hamiarty,  86  Pa.  67. 
See  also  Set-Off  and  Conntwclaiin  [34 
Cyo  668-664]. 

17.  Studwell  V.  Bfaapter,  64  K.  T. 
249;  Munger  t.  Hess,  88  Barb.  (N. 
T.)  76. 

18.  Brltt  V.  Pitts,  111  Ala.  401.  20 
S  484. 

19.  Nichols  T.  Commercial  Bank,  66 
Mo.  A.  81. 

80.  Stanley  v.  Blrcher,  78  Mo.  245: 
Union  Bank  v.  ■  Mott  27  N.  T.  683; 
Daniel  v.  Brooklyn  Heights  R.  Co..  76 
MIsc  482.  186  NYS  698;  Lorick  v. 
Palmetto  Nat  Bank.  76  S.  C.  600.  67 
SE  527  :  Lane  v.  Frawlejr,  108  Wla 
373,  VS  Nw  698.  See  alao  Abatement 
and  Revival. 

81.  U.  8. — Missouri  Sav.,  etc.,  Co.  v. 
Rice.  84  Fed.  131,  28  CCA  305 ;  Shlppen 
V.  Tankersley,  13  Fed.  687,  4  UcQrary 
259. 

Ark. — St.  Louis,  etc.,  R  Co.  T.  Sweet 

63  Ark.  663.  40  8W  463. 

Ind. — Bums  v.  Barenfleld,  84  Ind.  43. 

Iowa. — ^Russell  v.  Polk  County  Ab- 
stract Co.,  87  Iowa  888,  64  Nw  212, 
43  AmSR  381. 

Nebr. — Denman  v.  Chlcaero,  etc,  B. 
Ca,  62  Nebr.  140,  71  NW  967. 

Oh.— Klrehner  v.  Smith.  88  Oh.  Cir. 
Ct  46. 

See  also  Umltations  of  Actions  [26 
Cyc  1080  et  seq;  10*7  et  eeq]. 

98.  Welsh  v.  Darraglv52  N.  T.  690 : 
National  Shoe,  etc..  Bank  v.  Baker.  90 
Hun  277,  35  NYS  938  [aff  148  N.  Y. 
6S1,  42  NB  1077]  ;  Wlllard  v.  Doran, 
eta,  Co.,  4&  Hun  402,  1  NYS  345,  668: 
Harden  v.  Corbett  6  Hun  (N.  Y.)  628. 
See  also  References  [84  Cyc  787]. 

88.  Johnson  v.  Butler,  8  Iowa  626: 
Nashua  First  Nat  Bank  Van 
Voorla,  6  8.  D.  S48,  68  NW  878.  See 
also  Attachment  £4  Cyc  440  at  aeq]. 
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in  tfae  action;"  whether  defendant  is  entitled  to  the 
benefit  of  a  homestead  exemption what  is  the 
proper  form  of  judgrment;"  whether  a  verdict  or  judg- 
ment may  properly  be  rendered  againat  some  of  the 
defendants  and  in  favor  of  the  others  f  whether  tfae 
evidence  is  suflBcient  to  sustain  the  v^ict  or  judg- 
ment;^ what  is  the  proper  rule  as  to  damages/" 
and  in  determining  questions  relating  to  costs. 

[$  138]  3.  Hode  of  Determination.  Wfaether  an 
action  is  in  contract  or  in  tort  must  be  determined 
aolely  by  the  pleadings,^^  and  by  an  examination  and 
construction  of  the  essential  all^ations  of  the  com- 
plaint,^ ratliOT  than  the  form  adopted  by  the 
pleader;*"  and  the  question  must  be  determined  with 
reference  to  the  complaint  as  a  whole,  and  not  by 
particular  words  or  allegations  considered  apart  from 

84,  Ooodwln  T.  Orlffl&  88  N.  f . 
629;  Yardum  v.  Wolf,  83  App.  Div. 
247.  54  NTS  192;  Edick  v.  Crlm,  10 
Barb.   (N.  T.)  4*5;  Keeler  v.  Clark. 

18  AbbPr  (N.  T.)  154;  Brown  v. 
Brockett.  55  HowPr  (K.  T.)  32;  State 
V.  Helms,  101  Wis.  280.  77  NW  194. 
See  also  Arrest  (3  Cyc  901-905];  Bx- 
«cut]onB  [17  Cyo  1493-1498J. 

as.  Jewett  V.  Ware.  107  802, 
60  SB  131, 

ae.  Fisher  T.  Greensboro  Water 
Supply  Co.,  128  N.  a  376,  38  SB  912; 
Lovell  Mfg.  Co.  T.  Dougherty,  5  Pa. 
Go.  399. 

a7.  Chaffee  v.  V.  S.,  18  Wall.  (U. 
S.)  516,  21  Li.  ed.  908;  Smith  v.  Sew- 
ard, 3  Pa.  242;  Wright  v.  Qeer,  6  Vt. 
151,  27  AmD  638.  Bee  also  Judg- 
ments [23  Cyc  804-8061. 

as.  Mykleby  v.  Chfcago,  etc,  B. 
Co..  39  Minn.  64,  38  MW  768;  Segel- 
ken  V.  Meyer,  94  N.  T.  478;  Neltel  v. 
Llghtstone,  77  N.  T.  96;  Rosa  V. 
Mather,  61  N.  Y.  108,  10  AmR  562; 
Sanford  v.  American  Dlst.  TeL  Co., 
13  Misc.  88.  34  NTS  144. 

as.  Ga. — Louisville,  etc,  R.  Co.  v. 
Splnks,  104  Qa.  692,  SO  SB  968;  Sa- 
vannah City,  etc,  R.  Co.  v.  Brauss. 
TO  Oa.  368;  Chappell  Alabama 
Western  XL  Co.,  8  Qa.  A.  787,  70  SB 
208. 

Jtad. — Cincinnati,  etc.,  R.  Co.  t. 
Baton.  94  Znd.  474,  48  AmR  179. 

Kan. — Union  Pac  R.  Co.  v.  Shook, 
S  Kan.  A.  710,  44  P  685. 

Nebr. — Chicago,  etc,  R.  Co.  t. 
Splrk.  Bl  Nebr.  167.  70  NW  928. 

Okl. — Ft  Smith,  etc,  R.  Co.  v. 
Ford.  34  Okl.  675.  12<  P  74B,  41 
LRANS  745  and  note. 

Wis. — Gatiow  V.  Buenlng,  106  Wis. 
1.  81  NW  lOOS.  80  AmSB  17.  49  LRA 
476;  Brown  v.  Chicago,  etc,  R  Co., 
64  Wis.  342,  11  NW  356,  911,  41 
AmR  41. 

30.  Humlston  v.  Smith,  22  Conn. 
19;  lAnge  v,  Schlle,  111  App.  Dlv. 
618,  98  NYS  81:  Feeney  v.  Brooklyn 
City  R.  Co.,  86  Hun  (N.  Y.)  197;  Osb- 
ko«i  Fire  Dept.  v.  Tuttle.  60  Wis. 
552,  7  NW  549:  Wood  v.  Milwaukee, 
etc,  R.  Co..  38  WIb.  898. 

[a]  Xa  Xvw  Tork  the  costs  before 
notice  of  trial  should  be  taxed  at 
twenty-flve  dollars  If  the  action  Is 
In  tort,  and  at  fifteen  dollars  If  the 
action  Is  In  contract.  Lange  v. 
Schlle.  Ill  App.  Dlv.  613,  08  NYS  81. 

81.  Gentry  v.  Purcell,  84  Ind.  83; 
Atchison,  etc.,  R.  Co.  v.  Long,  6  Kan. 
A.  644,  47  P  998;  Union  Pac  R.  Co. 
T.  Shook.  3  Kan.  A  710,  44  P  686. 

[a]  n*  form  of  ta»  nuumona 
(ij  does  not  determine  or  control  the 
form  of  the  action  (Haynes  v.  Mc- 
Kee.  18  Misc.  861,  41  NYS  563  [aff 

19  Hlac  511,  48  NYS  1126];  Cham- 
bers V.  Lewis,  11  AbbPr  (N.  Y.)  210) 
[aff  is  N.  T.  484,  16  AbbPr  433]; 
<Z>  but  It  may  be  considered  as  cor- 
roborative of  what  appews  from  the 
allegations  of  tha  complaint  to  have 
been  the  Intention  of  the  pleader 
(Kewaunee  County  v.  Decker,  30  Wis. 
<24). 

[b]  Paxol  VTldeBOS  cannot  be  re- 
sorted to  for  the  purpose  of  show- 
ing whether  an  action  is  in  contract 


the  contact.**  The  prayer  for  relief  measttie  or 
amount  of  the  recovery  soug^  is  an  importaui  con- 
sideration." and  in  oases  of  doubt  will  often  de- 
termine the  character  of  the  action."  The  action 
should  ordinarily  be  so  construed  aa  to  sustain  the 
comidaint  if  the  allegations  axe  sufficient  to  state  a 
good  cause  of  action  in  contract,  but  not  in  tort,*^ 
or  vice  versa;"*  and  so  as  to  sustun  the  jurisdiction 
if  the  court  would^have  jurisdiction  of  the  action  in 
one  form  but  not  in  the  other and  so  as  to  avoid 
the'  bar  of  the  statute  of  limitations  if  the  action 
would  be  barred  in'  one  form  but  not  in  the  other."* 
If  the  complaint  is  equivocal  and  it  is  not  dear  to 
which  clasB  the  action  belongs,  it  will  ordinarily  be 
construed  as  in  contract  rather  than  in  tort."  Where, 
under  the  circumstances,  either  form  of  action  might 


or  In  tort,  as  the  question  must  be 
determined  by  the  pleadings.  Oen- 
try  V.  Purcell,  84  Ind.  83. 

83.  Shlppen  v.  Tankersley,  18  Fed. 
637,  4  McCrary  259;  Penoyer  v.  Peo., 
106  III.  A.  481;  Holt  Ice.  etc,  Co.  v. 
Arthur  Jordan  Co.,  25  Ind.  A  314, 
57  NB  575;  Busch  v.  Interborough 
Rapid  Transit  Co.,  187  N.  T.  388,  80 
NB197,  10  AnnCas  460  [aft  110  App. 
Div.  706,  96  NYS  747  (rev  98  NYS 
372)];  Austin  v.  Rawdon,  44  N.  Y.  83; 
McDonough  T.  Dillingham,  43  Hun 
(N.  Y.)  4  S3. 

"The  character  of  the  cause  of  ac- 
tion must.  In  all  cases,  be  determined 
by  an  analysis  of  the  averments  In 
the  complaint,  together  with  the  na- 
ture of  the  relief  demanded."  Mc- 
Donough V.  Dillingham,  48  Hun  <N. 
Y.)  493,  496.  "To  determine  the 
cause  of  action,  whether  for  a  tort 
or  on  promises,  we  must  look  to  the 
declaration."  Carter  v.  White,  82  111. 
509,  610:  "Where  a  pleader  simply 
sets  forth  the  facts  of  the  transac- 
tion, it  is  often  difficult  to  deter- 
mine whether  he  has  sued  in  tort,  or 
waived  the  tort  and  sued  on  con- 
tract; but,  in  every  case,  whether  the 
action  is  ex  contractu  or  ex  delicto 
must  be  determined  from  the  facts 
which  are  averred  as  constituting  the 
cause  of  action,  not  from  averments 
which  are  neither  Issuable  nor  ma- 
terial." Holt  Ice,  etc,  Co.  v,  Arthur 
Jordan  Co.,  26  Ind.  A.  314,  S7  NG  576. 
[a1    Where  there  ars  no  written 

{ilsadlngs,  as  in  a  municipal  court, 
he  form  of  the  action  as  ex  con- 
tractu or  ex  delicto  Is  to  be  ascer- 
tained ^om  the  written  statement  of 
the  demand.  Pluard  v.  Oerrlty,  146 
111.  A.  224. 

83.  Penoyer  v.  Peo.,  105  III.  A.  481; 
Young  America  Drain.  Comrs.  v.  Shl- 
loh  Drain  Comra.  91  111.  A.  241. 
Compare  Humiaton  v.  Smith,  22  Conn. 
19. 

[a]    The  satnrs  of  Ute  gtlsvanos, 

rather  than  the  form  of  the  declara- 
tion, determines  whether  the  char- 
acter of  the  action  is  in  contract  or 
In  tort.  New  Orleans,  etc,  R.  Co.  v. 
Hurst,  86  Mlas.  660,  74  AmD  786: 
Ft  Smith,  etc.  R.  Co.  v.  Ford.  34 
Okl.  575,  126  P  746,  41  LRANS  746. 

34.  Oa. — Seals  v.  Augusta  South- 
ern R  Co..  102  Ga  817,  29  SE3  116. 

La, — Kohn  v.  Carrollton,  10  La, 
Ann.  719. 

Miss. — New  Orleans,  etc.,  R.  Co.  v. 
Hurst,  36  Hiss.  660,  74  AmD  785. 

Mo. — Bratton  v.  Chicago,  etc.,  R. 
Co..  167  Mo.  A  78,  150  SW  1124. 

N.  Y. — Foot*  V.  Ffoulksr  66  App. 
Dlv.  617,  67  NYS  S68. 

"It  will  not  do,  however,  to  take 
words  used  in  one '  part  of  the  com- 
plaint and,  by  separating  them  from 
the  context  andf  consiaerlng  them 
without  reference  to  the  complaint 
as  a  whole,  to  draw  from  them  an 
Inference -favorable  to  the  defendant's 
theory  which  is  opposed  to  the  one 
to  be  deduced  from  a  reading  of  the 
whole  complaint  and  the  one  which 
the  pleader  evidently  had  In  mind  In 
framing  It."  Foote  v.  Ffoulke,  56 
App.  Dlv.  617,  618.  67  NYS  868. 


[a]  An  allegatton  ttiat  pUinUff 
has  been  damaged  does  not  determine 
the  question,  for  damages  result 
from  the  violation  of  contract  as  well 
as  from  torts.  Kohn  v.  Carrollton, 
10  La.  Ann.  719. 

86.  Whilden  v.  Merchants',  etc. 
Nat.  Bank,  64  Ala.  1,  38  AmR  1; 
Thompson  v.  Strauss,  29  Hun  (N.  Y.) 
256;  Chambers  v.  Lewis,  2  Hilt.  (N. 
T.)  591  [an  11  AbbPr  210];  Central 
Qas,  etc.  Co.  V.  Sheridan,  1  Misc. 
886,  22  NYS  76:  Klrohner  v.  Smith, 

28  Oh.  Clr.  Ct.  46;  Lane  v.  Frawley. 
102  Wis.  873,  78  NW  593. 

"The  general  rule  Is"  .  .  .  that 
the  demand  for  relief  does  not  neces-- 
sarlly  determine  the  character  of  the 
action,  but  the  plaintiff  may  obtain 
the  relief  the  tActa  alleged  In  his 
complaint  warrant.  But  I  think  this 
rule  Is  subject  to  qualification.  There 
are  some  actions  whose  character  Is 
necessarily  determined  by  the  de- 
mand for  relief.  .  .  .  The  gen- 
eral rule,  I  think,  la  often  stated  too 
broadly,  unless  it  be  considered  only 
as  applicable  where  the  defendant 
has  answered."  Thompson  v.  Strauss, 

29  Hun  (N.  Y.)  256,  268.  Where  the 
facts  alleged  'indicate  that  plalntllff 
is  proceeding  for  a  measure  of  re- 
covery adapted  only  to  the  one  form 
of  action,  it  must  be  Intended  that 
the  count  belongs  to  that  form  of  ac- 
tion, whether  it  is  ex  delicto  or, ex 
contractu."  Whilden  Merchants', 
etc.  Nat.  Bank.  S4  Ala.  I,  27,  88 
AmR  1. 

Ta]    Vallnre  to  alleff*  danuws.^ — 

Where  a  complaint  alleging  a  sale  of 
property  at  a  fixed  price,  which  re- 
mains unpaid,  also  alleges  fraud  on 
the  part  of  defendant,  an  omission 
to  allege  that  anv  damages  have  ac- 
crued to  plaintiff  by  reason  of  the 
fraud  will  be  construed  as  Indicating 
a  purpose  to  rely  upon  the  contract 
as  constituting  the  cause  of  action. 
McDonough  v.  Dllllngfaam,  48  Hun 
(N.  Y.)  <93. 

36.  Chambers  v.  Lewis,  2  Hilt  (N. 
T.)  591  [aff  11  AbbPr  210]. 

87.  Sparaman  v.  Kelm.  83  N.  Y. 
245;  Lindsay  v.  Mulqueen.  26  Hun 
(N.  Y.)  485. 

88.  Allen  v.  Allen.  52  Hun  398.  B 
NYS  518  Caff  2  NYS  566.  17  NYSt  971]. 

39.  Wright  v.  Southern  R.  Co..  7 
Oa.  A.  642,  67  BE  272;  White  v.  Eley, 
145  N.  C.  36,  5S  BE  437;  Brittain  v. 
Payne,  118  N.  C.  989,  24  SE  711. 

40.  St  Louis,  etc.,  R.  Co.  v.  Sweet, 
63  Ark.  568.  40  SW  463. 

41.  Washbon  v.  Llnscott  State 
Bank,  87  Kan.  698,  125  P  17;  Good- 
win V.  Qriffls,  88  N.  Y.  629;  Barber 
V.  Flllngwood,  187  App.  Div.  704.  122 
NYS  869:  Lange  v.  Schlle,  111  App. 
DIv.  61S,  98  NYS  81;  Foote  v. 
Ffoulke,  56  App.  Dlv.  617,  67  NYS 
868;  Carroll  v.  Sharp.  67  Misc.  254, 
122  NYS  694:  May  v.  Georger,  21 
Miec  622,  47  NYS  1057;  Central  Qas, 
etc,  Co.  V.  Sheridan.  1  Mlsc  886,  22 
NYS  76:  Randolph  v.  Walker,  7S  S. 
a  167,  59  SB  8S«. 

"Xf  the  cause  of  action  as  set  forth 
is  doubtful  or  ambiguous,  every  in- 
tendment 
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be  maintained,  it  mnst  be  determined  from  the  al- 
legations of  the  complaint  what  is  the  gravamen  of 
the  complaint  and  substance  of  the  cause  of  action 
relied  on.**  Where  s  complaint  states  a  cause  of 
action  in  contract  and  it  appears  that  this  is  the 
gravamen  of  the  complaint,  the  nature  of  the  action 
is  not  changed  by  the  fact  that  there  are  also  allega- 
tions in  regard  to  tortious  conduct  on  the  part  of 
defendant,  such  as  allegations  in  regard  tb  negli- 
gence,** or  fraud,*^  or  conversion,**  which  in  such 
cases  may  be  disregarded  as  surplusage.*^  Con- 
versely, if  the  complaint  states  a  cause  of  action  in 
tort  and  it  appears  that  this  is  the  gravamen  of  the 
complaint,  the  nature  of  the  action  is  not  changed 
by  allegations  in  regard  to  the  existence  or  breach 
of  a  contract,**  which  may  be  disregarded  as  sur- 

It  In  the  nature  of  an  action  kx  con- 
tractu." McDonoueh  v.  Dillingham, 
43  Hun  (N.  T.)  493,  496. 

[a]  B*mion  of  ral: — The  reason 
of  thlB  rule  is  that  the  construction 
should  be  against  the  pleader,  and 
the  liability  in  contract  la  less  ex- 
tensive than  the  liability  in  tort. 
May  V.  Georger,  21  Misc.  622,  47  NYS 
1067. 

[bj  In  aotloiiB  affmlnst  oommon 
flwrMTS,  however,  the  tendency  of 
the  courts  is  to  construe  the  action 
as  In  tort  rather  than  tn  contract. 
New  Orleans,  etc.,  R.  Co.  V.  Hurst, 
88  Mlsa.  660,  74  AmD  78B.  See  also 
Infra  il  150.  151. 

W.  Whllden  V.  Merchants',  etc., 
Nat  Bank,  64  Ala.  1.  38  AmR  1; 
Wilkinson  v.  Hoseley,  18  Ala.  288; 
New  Orleans,  etc.,  EL  Co.  v.  Hurst, 
86  Hiss.  660,  74  AmD  786;  Prioe  v. 
Parker,  44  MIsc  682.  90  NTS  88; 
Bidder  v.  Whitlock,  12  HowPr  (N.  T.) 
208;  Klrchner  v.  Smith,  28  Oh.  Clr. 
Ct.  4B. 

4a.  Missouri  Sav.,  etc.,  Co.  V. 
Rice,  84  Fed.  131,  28  CCA  805;  Price 
V.  Parker,  44  Misc.  582.  90  NTS  98; 
Klrchner  v.  Smith,  28  Oh.  Clr.  Ct. 
45.    See  al90  Infra  S!  147,  148,  151. 

"Where  the  gravamen  of  the  com- 
plaint Is  on  contract,  the  fact  that 
there  are  allegations  therein,  charg- 
ing tortious  conduct  on  the  part  of 
the  defendants  Is  not  enough  to 
make  the  action  one  sounding  in 
tort."  Price  v.  Parker,  44  Misc.-682, 
583,  90  NTS  98. 

[a1  As  allMTatloa  of  an  InoorrMt 
eosolnslon  of  law  sounding  In  tort 
does  not  change  the  nature  of  an  ac- 
tion where  the  complaint  alleges 
facta  which  constitute  a  cause  of 
action  on  contract.  Greentree  v. 
Ro«enHtock.  61  N.  T.  583. 

44.  Western  Union  Tel.  Co.  v.  Lit- 
tleton, 169  Ala.  99.  53  S  97;  Ward  v. 
St.  Vincent's  Hospital,  39  App.  Dlv. 
624.  57  NTS  784  (rev  23  Misc.  91.  50 
NTS  466];  Sanford  v.  American  Dist. 
Tel.  Co..  13  Misc.  88,  34  NTS  144; 
Rothchlld  V.  Grand  Trunk  R.  Co.,  10 
NYS  36.  19  NYCivProe  53;  Howe  v. 
Cook,  21  Wend.  (N.  Y.)  29;  Cook  v. 
Hasgarty,  86  Pa.  «7  taff  2  Giwit 
257].  Sea  alw>  supra  IS  144,  160. 
151.  16«.  ^  , 

45.  Derk  P.  Tonkerman  Co.  v. 
Charles  H.  Puller's  Adv.  Agency,  135 
Fed.  613;  Peo.  v.  Wood,  121  N. 
T.  522,  24  NE  952;  Sparman  v. 
Kelm,  83  N.  T.  245:  Jones  v.  1^0- 

Sold,  95  App.  Dlv.  404.  88  NTS  668; 
rcDonouirh  v.  Dillingham,  43  Hun 
(N.  T.)  493;  Harris  v.  Todd,  16  Hun 
(N.  T.)  248;  Farrlngton  v.  Bullard. 
40  Barb.  (N.  T.)  512;  Price  v.  Par- 
ker. 44  Misc.  582,  90  NTS  98:  Staf- 
ford V.  Azbell,  6  Misc.  89,  26  NTS 
41.    See  also  Infra  9  142. 

40.  Cftl. — Allsopp  V.  Joshua  Hendv 
Mach.  Works,  5  Cal.  A.  228,  90  P  89. 

Mich. — Brucker   v.    Manistee,  etc., 
R.  Co..  166  Mich.  330,  ISO  NW  822. 

N.  T,— Segelken  v.  Meyer,  94  N.  T. 
473;  Greentree  v.  Rosenstock.  61  N. 
Y.  583;  Austin  v.  Rawdon,  44  N.  T. 
68:  I^nire  v.  Schlle,  111  App.  Dlv. 
413,  88  NTS  81;  Price  v.  Parker,  44 


plusage,*"  or  treated  as  matter  of  inducement,®*  as 
to  show  the  relation  between  the  parties  and  the 
existence  and  nature  of  the  duty  out  of  which  the 
liability  in  tort  arose'."* 

139]  4.  Principles  OoTeming  Choice  of  Bem- 
edy.  The  mere  breach  of  an  ordinary  contract  does 
not  constitute  a  tort,"  and  if  there  is  no  liability 
except  that  arising  out  of  a  breach  of  a  purely  con- 
tractual duty,  the  action  must  be  in  contract,  and 
an  action  in  tort  cannot  be  maintained."  Conversely, 
the  commission  of  a  tort  does  not  necessarily  givo 
rise  to  any  implied  promise  to  compensate  the  in- 
jured party,'*  and  for  a  breach  of  duty,  where  there 
is  no  contractual  relation  either  express  or  implied, 
only  an  action  of  tort  can  be  maintained.''*  The 
same  act  or  transaction  may,  however,  constitute 


Misc.  582,  90  NYS  98;  Central  Gas, 
etc.,  Fixture  Co.  v.  Sheridan,  1  Misc. 
386,  22  NYS  76. 

Oh.— Klrchner  v.  Smith,  28  Oh. 
Clr.  Ct  45. 

Wis. — Potter  V.  Van  Norman,  73 
Wis.  339.  41  NW  524;  Whereatt  V.  El- 
lis, 68  Wis.  625,  17  NW  301. 

47.  Sanoval  v.  Randolph,  11  Ariz. 
371,  95  P  119;  Greentree  v.  Rosen- 
stock,  61  N.  T.  583:  Pyfe  v.  Jackson. 
55  App.  Dlv.  74,  66  NTS  972.  See 
also  cases  supra  notes  48-46. 

48.  Southern  Bell  Tel.,  etc.,  Co.  v. 
Barle,  118  Ga.  506,  45  SE  319;  Flint, 
etc.,  Mfg.  Co.  V.  Beckett,  167  Ind. 
491,  79  NE  503.  12  LRANS  924;  New 
Orleans,  etc.,  R.  Co.  v.  Hurst,  36 
Miss.  660,  74  AmD  786;  Dungan  v. 
Read,  167  Pa.  898.  81  A  639.  See 
also  Infra  11  142.  148,  160,  151, 
156. 

49.  Dungan  v.  Read,  167  Pa.  398, 
31  A  689. 

SIh  Ala. — Southern  R.  Co.  v.  Bun- 
nell, 188  Ala.  247.  86  S  880. 

Ind.— Flint,  eta,  Mfg.  Co.  v.  Beck- 
ett, 167  Ind.  491,  79  NE  503,  12 
LRANS  924. 

Iowa. — Cowan  v.  Western  Union 
Tel.  Co.,  122  Iowa  879,  98  NW  281, 
101  AmSR  268,  64  IIrA  646. 

Mich.— Walker  v.  Melllah,  136 
Mich.  465.  98  NW  2. 

Mo.— w.  R.  Haft  drain  Co.  v. 
Louisville,  etc.,  R.  Co.,  148  Uo.  A. 
808,  128  SW  42. 

"The  allegations  by  the  plafntifF 
of  contractual  relations  with  the  de- 
fendant does  not  necessarily  make 
the  action  one  upon  contract,  for 
these    matters    are    often  properly 

rileaded  by  way  of  Inducement  pre- 
Iminary  to  an  allegation  of  facts 
constituting  a  tort."  Cowan  v.  West- 
ern Union  TeL  Co.,  122  Iowa  379, 
385,  98  NW  281,  101  AmSR  268,  64 
LRA  545. 

[a]  In  an  action  for  fraud  a  con- 
tract may  be  set  out  as  showing  the 
circumstances  out  of  which  the  al- 
leged fraud  arose;  and  this  does  not 
make  the  action  on«  In  contract. 
Francisco  v.  H^toh,  117  Wis.  242,  93 
NW  1118. 

61.  Qa. — Seals  v.  Augusta  South- 
ern R.  Co..  102  Ga.  817,  29  SB  116. 

Miss. — New  Orleans,  etc,  R.  Co.  v. 
Hurst,  86  Miss.  660,  74  AmD  786. 

Mo. — W.  R.  Hall  Grain  Co.  v. 
Louisville,  etc..  R.  Co.,  148  Mo.  A. 
308,  128  SW  42. 

Okl. — Ft.  Smith,  etc.,  R.  Co.  v. 
Ford,  34  Okl.  575.  126  P  745,  41 
LRANS  745. 

Wis. — Nelson  v.  Harrington,  72 
Wis.  B91,  40  NW  228,  7  AmSR  900, 
1  LRA  719. 

Sa.  Mobile  L.  Ins.  Co.  v.  Randall, 
74  Ala.  170:  Louisville,  etc.,  R.  Co. 
V.  Spinks,  104  Ga.  692,  30  SE  968; 
Russell  V.  Polk  County  Abstract  Co,. 
87  Iowa  233.  54  NW  212,  43  AmSR 
881;  Wemick  v.  St.  Louis,  etc.,  R. 
Co.,  181  Mo.  A.  87.  109  SW  1027. 

63.  Ala.— Mobile  L.  Ins.  Co.  V. 
Randall,  74  Ala.  170. 

Ga. — X<oulsvlll6,   etc.,   R.   Co.  v. 
Spinks,  104  Ga.  «92.  80  SE  968. 
Iowa.— Russell  v.  Polk  County  Ab- 


stract Co.,  87  Iowa  288,  S4  NW  212. 
43  AmSR  381. 

Mass.— Tuttle  v.  Gilbert  Mtg.  Co.. 
145  Mass.  169,  13  NE  466. 

Mo. — Wemick  v.  St.  Louis,  etc.,  R- 
Co.,  131  Mo.  A.  87,  109  SW  1027. 

N.  M.— Mulvey  t.  Staab,  4  N.  H. 
50.  12  P  699. 

N.  T. — Wilbur  V.  Brown,  S  Den. 
356;  Masters  v.  Stratton,  7  HUl  101. 

R.  I. — Knowles  v.  Knowles,  26  R. 
I.  464,  56  A  775. 

"Where  the  cause  of  action  arises 
merely  from  a  breach  of  promise, 
the  action  Is  in  contract.  The  ac^i 
tlon  of  tort  has  for  Its  foundation 
the  negligence  of  the  defendant,  apd 
this  means  more  than  a  mere  breach 
of  a  promise.  ...  As  a  general 
rule,  there  must  be  some  active  neg- 
ligence or  misfeasance  to  support 
tort.  There  must  be  stnne  breach  of 
duty  distinct  from  breach  of  con- 
tract." Tuttle  V.  Gilbert  Mfj.  Co.,  145 
Mass.  169.  174.  13  NE  465.  "Where 
the  sole  relation  between  two  parties 
is  contractual  in  its  nature,  a  oreach 
of  the  contract  does  not  usually  cre- 
ate a  liability  as  for  negligence.  In 
such, a  case  the  liability  of  one  of 
the  parties  to  the  other  because  of 
negligence  is  based  either  on  the 
breach  of  some  duty  which  is  implied 
as  the  result  of  entering  lilto  the 
contractual  relation,  or  from  the  Im- 
proper ftianner  of  doing  some  act 
which  the  contract  provided  for;  but 
the  mere  violation  of  a  contract, 
where  there  Is  no  general  duty.  Is 
not  the  subject  of  an  action  of  torL" 
Schick  V.  Flelflchhauer,  26  App.  Dlv. 
210,  211,  49  NTS  962. 

[a]  Veoessltr  for  referrlnr  to  oon- 
traot. — (l>  Where  the  action  Is  not 
maintainable  without  referring  to  a 
contract  between  the  parties  and  lay- 
ing a  previous  ground  for  It  by  show- 
ing such  contract,  plaintiff  must  pro- 
ceed upon  the  contract,  and  an  action 
In  tort  will  not  He.  McDermott  v. 
Morris  Canal,  etc.,  Co.,  38  N.  J.  L.  53; 
Wilbur  v.  Brown,  8  Den.  (N.  T.)  356: 
Masters  t.  Stratton.  7  Hill  (N.  T.) 
101.  (2)  Where>one  to  whom  land 
has  been  conveyed  as  security  re- 
fuses to  reconvey  on  payment  of  the 
debt,  the  remedy  is  by  action  on  th» 
covenant,  and  not  In  tort.  Knowles  v. 
Knowles.  25  R.  I.  464,  66  A  775. 

64.    Ingersoll  v.  Moss,  44  HI.  A.  7S. 

[a]  If  a  wmTlot  la  xeqalred  to 
work  oa  hOlldara,  In  violation  of  a 
statute,  by  one  to  whom  he  has  been 
hired,  the  act  constitutes  a  trespass 
and  no  action  in  contract  Can  be 
maintained  by  the  convict  to  recover 
the  value  of  the  labor  performed  on 
such  days.  Sloss  Iron,  etc.,  Co.  v. 
Harvey.  116  Ala.  6F;6,  22  S  »94. 

55.  Ingersoll  v,  Moss.  44  111.  A.  72; 
Hodddon  v.  Haverhill.  193  Maps.  827, 
79  NE  818;  Berkshire  Glass  Co.  v. 
Wolcott.  2  Allen  (Mass.)  227,  79 
AmD  781:  Jones  v.  Hoar,  5  Pirk. 
(Mass.)  285;  Jones  v.  Wood,  SO  Vt. 
268. 

[al  Matter*  not  within  tsmu  of 
oOBtraob — ^Where  two  adjoining  land- 
owners enter  Into  an  agreement  hy 
which  either  is^uthwiied  to  con- 
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both  a  breach  of  oontnet  and  a  tort,''  and  in  such 
cases  the  injured  party  may  sue  either  in  contract 
or  in  tort.°'  There  are  also  certain  <Ua6ses  of  con- 
tracts which  create  a  relation  out  of  which  certain 
dntiea  arise  as  implied  by  law  independently  of  the 
express  terms  of  the  contract,  a  breach  of  which  will 
constitute  a  tort,""  and  in  such  eases  an  ii^ured  party 
may  sue  either  for  breach  of  the  contract  or  in  tort 
for  breach  of  the  duty  imposed  by  law,""  the  role 
bein^  thiU,  where  there  is  a  breach  of  duty  imposed 
by  law,  an  action  in  tort  is  not  precluded  beeanse 
such  duty  arises  out  of  a  eootract  relation.**  This 
rule  apig^ea  in  the  case  of  the  eontraetual  relation 


between  principal  and  ^gent,**  principal  and  broker," 
bailor  and  bailee,"  pledgor  and  pledgee,***  attorney 
and  clienti^  pbj'sician'  and  patient,**  master  and 
servant,"'  a  liability  insuranee  company  and  the  in- 
sured,*' carrier  and  passenger  or  shipper,**  and  be- 
tween other  public  service  corporations,  or  persons 
exercising  such  franchises,  and  their  patrons/^  such 
as  gu  or  water  conqmnies,  or  tel^aph  companies.'' 
Then  may  be  of  course  as  betweoa  parties  standing 
in  such  relations  porative  wrongs  for  which  an  action 
in  tort  may  be  maintained  independently  of  the 
contract  relation and  on  the  other  hahd,  th&n  may 
be  contract  obligations  a  breach  of  whieh  will  not 


struct  a  party  wall  which  the  oth«r 
may  um  upon  paylnar  half  of  the  cost, 
but  the  contract  cfoes  not  obligate 
«lther  party  to  build  the  wall,  or  con- 
tain any  provlalon  as  to  the  care  to 
be  exerclBed  in  building  It,  and  one 
party  builds  the  wall  in  so  negligent 
a  manner  that  It  falls  upon  ano  In- 
jures the  property  of  the  other,  such 
injury  Is  not  within  any  provision  of 
the  contract,  and  the  remedy  of  the 
Injured  party  must  be  by  an  action  In. 
tort.  Oorham  v.  aross,  117  Mass.  442. 

56.  Ulssouri  Sav.,  eta,  Co.  v.  Rloe, 
S4  Fed.  ISl,  28  CCA  30B;  Wallace  v. 
Tanner,  118  III.  A.  SSd;  Owens  v.  Chi- 
cago, etc..  R.  Co.,  1S9  Iowa  688,  117 
NW  762;  In  re  Cumberland  Tel..  etc., 
Co..  116  La.  12B,  40  S  590. 

B7.  U.  S.— Missouri  Sav.,  etc,  Co. 
V.  Rice,  84  Fed.  131.  28  CCA  305; 
Shlppen  V.  Tankersley,  IS  Fed.  637, 
4  McCrary  269.  , 

Cal. — Sheldon  v.  The  Uncle  Saifi, 
18  Cal.  526,  79  AmD  193. 

Oa.— Newton  Mfg.  Co.  v.  White,  53 
Oa.  S96. 

Ill^Wallace  v.  Tanner,  118  111.  A. 
639. 

Ind.— Flint,  etc.,  Mfg.  Co.  v.  Beck- 
ett. 167  Ind.  491,  79  NB  603,  12 
LRANS  924  and  note. 

Iowa. — Owens  v.  Chicago,  etc.,  R. 
Co..  1S9  Iowa  538,  117  NW  7G2. 

Me. — Milford  v.  Bangor  R.,  etc., 
Co..  104  Me.  233.  71  A  759.  ^_ 

Masa — ^Brown  v.  Magorty,  166 
Mass.  209.  30  NE  1021. 

"Many  torts  arise  out  of  a  state 
of  facts  which  also  constitute  a 
breach  of  contract,  and  In  that  event 
the  injured  party  may  elect  to  bring 
his  action  either  ex  c»>ntractu  or  ex 
delicto."  Wallace  v.  -Tanner.  118  111. 
A.  68».  «41.  "A  mere  breach  of  con- 
tract cannot  be  sued  on  as  tort,  but 
for  tortious  acts.  Independent  of  the 
contract,  a  man  may  be  sued  In  tort, 
though  one  of  the  consequences  Is  a 
breach  of  his  contract'*  Stock  v. 
Boston,  149  MasA  410,  414,  21  NB 
871.  14  AmSR  480.  See  also  Rich  v. 
Jones,  »  Cush.  (Mass.)*  329. 

tal  A  ooBtraot  nay  atlpnlato 
against  the  commission  of  a  tort,  and 
upon  Its  breach  an  action  ex  con- 
tractu will  lie.  Green  v.  Patterson, 
3  Pa.  Super.  354. 

[b]  VegliMnoe  la  pezfomutaoe  of 
eoKtraot. — (1)  If  the  making  of  a 
contract  does  not  faring  the  i>artles 
Into  such  a  relation  that  a  common- 
law  obligation  exists,  no  action  In 
tort  can  be  maintained  for  ah  omis- 
sion properly  to  perform  the  under- 
taking. Flint,  etc.,  Mfg.  Co.  v.  Beck- 
ett. 167  Ind.  491,  79  NE  503,  12 
LRANS  924.  (2)  But  where  one 
contracts  to  perform  some  undertak- 
ing attended  with  risk  to  persons  or 
property,  or  requiring  special  care  or 
skin  in  Its  performance,  and  by  fail- 
ure to  exercise  such  care  or  skill  as 
the  law  requires  under  the  circum- 
stances an  Injury  results,  an  action 
of  tort  may  be  maintained.  Flint, 
etc..  Mfg.  Co.  v.  Beckett,  167  Ind.  491. 
79  NK  603,  12  LRANS  924. 

S8.  Ala.— Mobile  !•.  Ins.  Co.  v.  Ran- 
dall. 74  Ala.  170. 

Oa. — Savannah  City,  etc.,  R.  Co.  v. 
Brauss,  70  Ga.  368. 

111.— Hevtn  v.  Pullman  Palace  Car 
Co.,  10«  IlL  ait,  46  AmR  688. 


Ind.  T. — American  Kxpress  Co,  v. 
Lankford,  1  Ind.  T.  233,  39  SW  817. 

Iowa. — Owens  v.  Chicago,  etc.,  R. 
Co.,  139  Iowa  638.  117  NW  T62. 

Mich.— Flquet  v.  Allison,  18  Mich. 
328,  86  AmD  64. 

Fa.— Zell  V.  Dunkle.  156  Fa.  368,  27 
A  3S:  Hoehle  v.  Allegheny  Heating 
Co.,  6  Pa  Super.  21,  40  WkfyNC  658. 

va. — Spence  v.  Norfolk,  etc..  R.  Co., 
92  Va.  102,  22  SB  816,  29  LRA  578. 

[a]  ZUnstratloos. — (I)  This  prin- 
ciple applies  in  a  large  variety  of 
contract  relations,  as  betwemi  bailor 
and  bailee,  carrier  and  passenger  or 
shipper,  master  and  servant.  Innkeep- 
er and  guest,  a  professional  man  and 
his  patient  or  client,  and  between  a 
telegraph,  telephone,  gas,  water,  or 
other  publle  service  corporation,  and 
one  of  Its  patrons.  Hoehle  v.  Alle- 
gheny Heating  Co.,  5  Pa,  Super.  21,  40 
WklyNC  553;  Spence  v.  Norfolk,  etc. 
R.  Co..  92  Va.  102,  22  SB  815,  29  LRA 
578.  (2)  "The  principle  in  all  these 
cases  would  seem  to  be  that  the  con- 
tract creates  a  duty,  and  the  neglect 
to  perform  tbe  duty,  or  the  non- 
feasance, is  a  ground  of  action  upon 
a  tort."  Spence  v.  Norfolk,  etc.,  R. 
Co.,  92  Va.  102,  114.  28  SB  816.  29 
LRA  578. 

68.  Ala.— Mobile  L.  Ina  Co.  v. 
Randall.  74  Ala.  170. 

Ga.— Bates  v.  Bigby,  128  Ga.  727, 
61  SE  717. 

111. — Nevln  V.  Pullman  Palace  Car 
Co..  106  111.  222.  46  AmR  688. 

Ind. — Flint,  etc.,  Mte.  Co.  v.  Beck- 
ett, 167  Ind.  491,  79  NB  608,  12 
LRANS  924. 

Ind,  T. — •American  Express  Co,  v. 
Lankford.  1  Ind.  T.  233,  39  SW  817. 

Iowa. — Ow4ns  v.  Chl<»go,  etc.,  R 
Co.,  139  Iowa  538,  117  NW  7$2. 

Mich.— Flquet  v.  Allison.  12  Mich. 
328,  86  AmD  64. 

N.  C— Bond  V.  Hilton,  44  N.  C.  308, 
69  AmD  652. 

Pa.— Zell  v.  Dunkle,  166  Pa.  363,  27 
A  38. 

Va. — Spence  v.  Norfolk,  etc.,  R.  Co., 
92  Va.  102,  22  SB  815,  29  LRA  678. 

"In  certain  relations,  which  are 
usually  entered  into  by  contract,  the 
law  Imposes  a  duty, — that  arising 
from  the  relatltm  rather  than  the  con- 
tract; and.  It  the  duty  be  disregarded, 
the  one  who  suffers  may  sue  upon 
the  agreement,  or  he  may  treat  the 
wrong  as  a  tort,  and  bring  an  action 
analogous  to  that  of  trespass  on  the 
case."  American  Kxpress  Co.  v. 
Lankford,  1  Ind.  T.  288,  240,  S»  SW 
817. 

60.  Ala.— Mobile  L.  Ina  Co.  v. 
Randall.  74  Ala.  170. 

Ga — Savannah  City,  etc.,  R.  Co.  v. 
Brauss.  70  Ga.  368. 

Ind. — Flint,  etc..  Mfg.  Co.  v.  Beck- 
ett, 167  Ind.  491.  79  NE  608.  12 
LRANS  924. 

Mich. — Church  v.  Antl-Ralsomlne 
Co..  118  Mich.  219,  76  NW  888. 

Pa. — ^Hoehle  v.  Allegheny  Heating 
Co.,  6  Pa.  Super.  21,  40  WklyNC  558. 

"If  a  defendant  may  be  held  liable 
for  the  neglect  of  a  duty  Imposed  on 
him.  Independently  of  any  contract, 
by  operation  of  law,  a  fortiori  ought 
he  to  be  liable  where  he  has  come 
under  an  obligation  to  use  care  as 
the  result  of  an  undertaking  founded 
on    a    consideration."    Pllnt,  etc. 


Mfg.  Co.  V.  Beckett.  167  Ind.  491,  498, 
79  NE  603,  12  LRANS  924. 

[a]  This  role  Ooes  not,  however, 
mean  tliat  the  legal  duty  referred  to 
arises  solely  upon  the  contract,  for 
if  It  did  all  duties  In  pursuance  of  a 
contract  would  be  legal  duties  lirithln 
the  meaning  of  the  rule,  and  a  neg- 
lect to  discharge  them  would  be  a 
tort,  thus  making  every  breach  of 
contract  a  tort.  Russell  v.\  Polk  Coun- 
ty Abstract  Co.,  87  Iowa  238,  64  NW 
212,  43  AmSR  381. 

ex.  Reeside  v.  Reeslde,  49  Pa.  822, 
88  AmD  608.   See  Infra  I  147., 

65.  Barber  v.  Bllliu  iwood,  1S7  A^p. 
Div.  704,  128  NTS  T«».  See  Infra 
I  147. 

88.  Mobile  Bank  v.  ^ugghis,  8 
Ala.  206;  Hart  v.  Barney  24  Nebr. 
782,  40  NW  822;  Zell  v.  Dunkle,  168 
nu  3U,  27  A  88.    See  Infra  I  148. 

64.  international  Bank  v.  Mon- 
teath,  39  N.  Y.  297. 

85.  Church  V.  Mumford,  11  Jcdina 
(N.  Y.)  479.    Bee  infra  |  156. 

66.  Hales  v.  Raines,  162  Mo.  A. 
46,  141  SW  917;  Hales  v.  Ralnea  146 
Mo.  A.  282,  130  SW  426.  See  infra 
f  156. 

67.  Kansas  City,  etc.,  B.  Co.  v. 
Becker,  67  Ark.  1,  63  SW  406,  77 
AmSR  78,  46  LRA  814.  See  Infra 
!  164.  _  . 

68.  Attleboro  Mfg.  Co.  v.  Frank- 
fort Mar.  Ace,  etc.,  Ins.  Co.,  171  Fed. 
49S  (holding  that  a  liabUity  insur- 
ance company,  with  regard  to  the 
defense  of  actions  brought  against 
the  Insured,  is  within  the  rules  ap- 
plicable to  professional  men  and 
common  carriers,  and  that  for  neg- 
ligence in  regard  to  such  an  action 
the  Insured  may  sue  either  in  con- 
tract or  in  tort). 

[a]  AoUon  oonstraed  as  la  oon- 
traot. — Appel  v.  People's  Surety  Co., 
66  Misc.  662,  121  NYS  1116. 

fb]  Action  oonstmsd  as  In  tort — 
Attleboro  Mfg.  Co.  v.  Frankfort  Mar. 
Ace,  etc.,  Ins.  Co.,  171  Fed.  495. 

68.  Nevin  v.  Pullman  Palace  Car 
Co.,  106  111.  222,  46  AmR  688;  Mis- 
souri, etc..  R.  Co.  V.  Byrne.  3  Ind.  T. 
740,  49  SW  41;  American  Eixpress  Co. 
V.  Lankford.  1  Ind.  T.  233,  89  SW 
817:  Owens  v.  Chicago,  etc.,  R.  Co., 
139  Iowa  538,  117  NW  762:  Denman 
V.  Chicago,  etc.,  R.  Co..  62  Nebr.  140, 
71  NW  9S7.    See  Infra  91  l&O.  161: 

[a]  Bmt  a  mm  hreaefc  of  a  ooatxaot 
between  a  railroad  company  and  an 
indlvlduaV^whlch  does  not  involve 
any  breach  of  publle  duty  on  the  part 
of  the  company  as  a  common  carrier, 
cannot  be  made  the  basts  of  an  action 
in  tort.  Louisville,  etc..  R.  Co.  v. 
Splnks,  104  Ga.  692.  80  SE  968. 

70.  Penn.  v.  Western  Union  Tel. 
Co.,  159  N.  C.  306,  75  SE  16,  41 
LRANS  223. 

71.  Coy  V.  Indianapolis  Gas  Co.. 
146  Ind.  655,  46  NB  17,  36  LRA  536 
(gas  company) :  Milford  v.  Bangor 
R..  etc..  Ca,  104  Me.  283,  71  A  759 
(company  under  contract  to  furnish 
water  supply  for  municipality); 
Hoehle  v.  Allegheny  Heating  Co.,  S 
Pa.  Super.  21,  40  WklyNC  653. 

78.  Penn.  v.  Western  Union  Tel. 
Ca,  159  N.  C.  806,  75  SB  16,  41 
LRANS  223  and  note.  See  Infra 
S  166. 

n.   Keeler  v.  Clu4^  18  AbbZjr  (N. 
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constitute  a  breach  of  public  ^^ty,  and  for  which  the 
remedy  is  exclusively  in  contract.  *  There  is  another 
class  of  cases  where,  although  there  is  po  original 
contractual  relation,  the  oommission  of  a  tort  will 
give  rise  to  an  implied  promise/"  and  in  such  cases 
the  injured  party  may  sue  either  for  the  tort  or  in 
contract  upon  the  implied  promise/'  the  tort,  if  the 
action  ia  brought  in  contract,  being  waived^' 
This  rule  is  most  frequently  applied  in  eases  of 
conversion  of  personal  property/^  and  has  also 
been  applied  in  certun  eases  of  ttaad^  and  of 
trespass. 

140]   6.  Effect  of  Code  and  Practice  Acts.^^ 

The  code  provisions  abolishing  forms  of  action  and 
providing  for  a  single  form  of  civil  action"  abolish 
the  merely  formal  diHtinctiona  previously  existing 
between  actions  in  contract  and  actions  in  tort, 
but  as  these  provisions  relate  to  matters  of  form, 
and  do  not  abolish  distinctions  of  substance,^  the 
essential  and  substantial  distinctions  between  actions 
in  contract  and  in  tort,  and  the  principles  by  which 
the  two  classes  of  cases  are  governed,  remain 


onchanged.'"  In  pleading,  under  the  codes,  it  is  not 
necessary  to  state  whether  the  action  is  in  contract 
or  in  tort,^  and  whether  the  cause  of  action  is  the 
one  or  the  other  the  form  of  the  allegations  is  sub- 
stantially the  same,^'  it  being  euffiment  for  plaintiff 
to  set  out  the  facts  constituting  his  cause  of  action,*^ 
and  he  may  have  whatever  relief  the  pleadings  and 
proof  show  that  he  is  entitled  to,  whether  in  con- 
tract or  in  tort.^  It  has  been  held  that  the  com- 
plaint should  be  so  framed  as  to  show  upon  which 
theory  the  action  is  based;"  but  the  fact  that  it 
contains  allegations  appropriate  to  both  a  cause  of 
action  in  contract  and  a  cause  of  action  in  tort  does 
not  require  a  dismissal,"^  although  in  some  cases 
plaintiff  may  be  required  to  elect.  The  complaint 
may  be  so  framed  as  not  to  be  sufficient  upon  both 
theories,  but  so  that  it  is  distinctively  the  one  or 
the  other,*"  and  if  it  is  purely  in  contract  plaintiff 
must  establish  the  contract  relied  on,^  and  cannot 
recover  in  tort,^  and  if  it  is  purely  in  tort  plaintiff 
must  estabfish  the  tort,""  and  eannot  recover  in 
contract." 


Y.)  154:  Dungan  v.  Bead.  167  Pa.  S98, 
SI  At6S9. 

74.  Wernick  v.  St.  Ixmia,  «to.,  R. 
Co^  181  Mo.  A.  37.  109  SW  1027. 

7B.  Fanson  v.  Llnsley,  20  Kan. 
£S&:  Bowen  v.  Rutland  School  Dlst. 
No.  S,  S$  Mich.  149;  Tidewater  Quar- 
ry Co.  V.  Scott.  106  Va.  160,  52  SE 
836,  15  AtnSR  864.  8  AnnCa*  716; 
Lawson  v.  IJawBon,  1<  Qratt.  <67  Va.) 
280,  80  AmD  702. 

70.  JeBter  v.  Knotts,  (DeU  57  A 
1094;  Fanaon  v.  Llnsley,  20  Kan. 
285;  Bowen  v.  Rutland  School  Dist. 
No.  9,  S6  Mich.  149;  Tanoey  v.  North- 
•rn  Tao.  R.  Co.,  42  Mont  S42,  112  P 
688. 

77.  Yancey  v.  Northern  Pacs.  R. 
Co.,  42  Mont.  842,  112  P  688;  Hlraoh 
V.  C.  W.  Leatherbee  Lumber  Co..  69 
N.  J.  Jj.  609,  65  A  645.  See  Infra  |  168. 

78.  CaL — Fountain  v.  Sacramento, 

1  Cal.  A.  461,  82  P  637. 

Del.— Jeater  v.  Knotts.  BT  A  1094. 

Ky.— Outlurle  v.  Wickllffe,  1  A.  K. 
Marah.  83. 

Mont — Yancey  v.  Northern  Paa  B. 
Ca,  42  Mont  342.  112  P  583. 

N.  J.~Hlrsch  T.  C.  W.  XjeaUierbee 
Lmnber  Co^  69  N.  J.  L.  609,  65  A  646. 

N.  C— White  V.  Eley,  146  N.  C.  86, 
68  SB  437. 

Va. — Tidewater  Quarry  Co,  v.  Scott, 
106  Va.  160,  62  SB  835.  116  AmSR 
864,  8  AnnCas  736  and  note. 

See  also  Infra  S  169. 

79.  Garnett,  etc.,  Paper  Co.  v. 
Midland  Pub.  Co.,  (Mo.)  136  SW  786; 
Byxble  v.  Wood.  24  N.  Y.  607.  See 
also  Infra  9  164. 

M.  Norden  Jonea,  SS  Wis.  600, 
14  AmR  782.  flee  also  Infra  il  161- 
168. 

SI.  Sff*ot  of  provlsloaa  (iMndly 

see  Bupra  !S  128,  129. 

83.    See  supra  I  128. 

83.   Jones  V.  The  Cortes,  IT  Cal. 
487,  79  AmD  142;  .Bitting  V.  Thax- 
ton..72  N.  C.  641. 
•  94.    See  supra  (  128. 

86.  Cal. — Hubert  v.  Chauvtteaa,  3 
Cal.  468.  5  AmR  415. 

Colo. — Schroers  v.  Flak,  10  Colo. 
699,  16  P  285. 

Ind. — Cincinnati,  etc.,  R.  Co.  v.  Har- 
ris. 61  Tnd.  290:  Frout  v.  Hardin,  66 
Ind.  166,  26  AmR  18;  Ricketta  v.  Dor- 
rell,  56  Ind.  470;  Holt  Ice,  etc.,  Co. 
V.  Arthur  Jordan  Co.,  25  Ind.  A.  314, 
67  NB  S76. 

Iowa.— J'ohnaon  v.  Butler,  S  Iowa 
685. 

Mo. — Sumner  T.  RoKers.  90  Mo.  S24, 

2  SW  478. 

Nev. — Knickerbocker,  etc.  Silver 
Ulii.  Co.  V.  Hall,  3  Nev.  194. 

N.  Y.-— Robs  v.  Mather,  51  N.  Y. 
108,  to  AmR  668;  Austin  v.  Rawdon, 
44  N.  Y.  63;  Andrews  v.  Bond.  16 
Barb.  683. 

Wis. — ^pierce  v.  Carer,  S7  "Wlu.  ttt; 


Anderson  v.  Case,  28  Wla.  605;  How- 
land  V.  Needham,  10  Wis.  496. 

"The  distinction  between  actlona 
ex  delicto  and  actions  ex  contractu 
Is  as  substantial  and  material  under 
the  Code  as  before  Its  ad^tlon.  The 
Code  may  abolish  the  formal  dif- 
ferences between  such  actions,  yet 
the  Intrinsic  and  substantial  dlflTer- 
ences  remain  as  before."  Holt  Ice. 
etc.,  Co.  V.  Arthur  Jordan  Co.,  26 
Ind.  A.  814.  67  NE  575.  "The  legrla- 
lature  may  change  the  form  of  the 
action,  but  Its  essence  Is  beyond 
their  reach.  They  can  declare  that 
there  shall  be  but  one  form  of  ac- 
tion, but  they  cannot  thereby  con- 
vert torts  into  contracts,  or  con- 
tracts Into  torts.  The  principles  upon 
which  they  are  distinguished  are 
above  lesrislative  influence."  How- 
land  V.  Needham,  10  Wis.  496,  498. 

ia]  n«  vsBuylvania  atatnte  of 
7,  which  makes  all  the  common- 
law  actions  ex  contractu  actions  of 
assumpsit,  and  all  the  common-law 
actions  ex  d^icto  actions  of  tres- 
pass, does  not  abolish  the  distinc- 
tion between  actions  in  contract  and 
actions  in  tort.  Corry  v.  Pennsylva- 
nia R  Co.,  194  Pa.  516,  46  A  341;  Os- 
horn  T.  Athene  First  Nat.  Bank,  154 
Pa.  134,  26  A  289.  See  also  Hart- 
ford V.  Smith,  199  Fed.  768,  118  CCA 
201. 

86.  Cockrell  v.  Henderaon,  81  Kan. 
336,  104  P  443;  Akin  v.  Davis,  11 
Kan.  680,  T>app  v.  Stanton,  116  Md. 
197,  81  A  676,  AnnCaal913C  755;  Mc- 
Donoueh  v.  Dillingham,  43  Hun  (N. 
Y.)  493. 

87.  Jones  v.  The  Cortes,  17  Cal. 
487,  79  AmD  142;  Higley  v.  Gilmer.  8 
Mont.  90,  85  AmR  460  [rev  on  other 
grounds  110  V.  S.  47,  t  SCt  471,  28 
L.  ed.  62];  Bitting  v.  Thaxton,  72  N. 
C.  541. 

88.  Jones  v.  The  Cortes.  17  Cal. 
487,  79  AmD  142:  Denver  Tramway 
Co.  V.  Cloud.  6  Colo.  A.  446,  iO  P  779; 
Cockrell  v.  Henderson,  81  Kan.  335, 
104  P  443;  Akin  v.  Davis,  11  Kan. 
580. 

89.  IT.  S. — Austin  v.  Sellgman,  18 
Fed.  519,  21  Blatchf.  606:  Hal!  v. 
Memphis,  etc.,  R.  Co.,  IB  Fed.  67. 

Colo. — Denver  Tramway  Co.  V. 
Cloud.  6  Colo.  A.  446,  40  P  779. 

Conn. — Metropolis  Mfg.  Co.  v. 
Uynch,  68  Conn.  469.  86  A  882. 

N.  Y. — Conaughty  v.  Nichols,  42 
N.  Y.  83;  Ladd  v.  Arkell,  87  N.  Y. 
Super.  35. 

Wis. — ^Peterson  v.  Btoughton  State 
Bank,  78  Wla.  lit,  47  NW  868. 

[a]  Bffeet  of  paiUealar  aUsfa- 
tlOBSj  (1)  A  complaint  containing 
a  statement  of  facts  constituting  a 
cause  of  action  on  contract,  and  Sus- 
tained by  m-oof  of  such  facts  upon 
the  trial,  authorlaea  a  recovery,  al- 


though the  complaint  also  contains 
allegations  appropriate  to  the  state- 
ment of  a  cause  of  action  In  tort 
Conaughty  v.  Nichols,  42  N.  Y.  83; 
Logan  v.  Freerke,  14  N.  D.  127.  105 
NW  426.  (2)  The  fact  that  an  an- 
swer pleads  a  counterclaim  for  con- 
version does  not  preclude  a  recovery 
thereon,  although  the  evidence  shows 
that  it  ie  founded  in  contract  and 
not  in  tort  Davis  v.  Bessemer  Cfty 
Cotton  Mills.  178  Fed.  784,  102  CCA 
282. 

90,  I/6pea  v.  American  R.  Co.,  11 
Porto  Rico  148;  Joseph  Dessert  Lum- 
ber Co.  V.  Wadieigh.  103  Wis.  318.  7» 

NW  287. 

"It  Is  just  as  necessary  to-day  as 
it  ever  was  that  a  suitor  should  so 
state  his  cause  of  action  that  the 
.court  may  determine  whether  It  be 
ax  contractu  or  ex  delicto.  In  the 
one  case  the  plaintiff  would  have  to 
he  satfsfled  with  a  mere  money  judg- 
ment, while  In  the  other  an  order  of 
arrest  might  Issu^  and  an  execution 
against  the  body/'  Joseph  Dessert 
Lumber  Co.  v.  Wadieigh,  1Q3  Wla 
818.  820,  79  NW  337. 
^Sl.   Conaughty  v.  NltAioIa,  42  N. 

n.  *  Akin  T.  Davis,  11  Kan.  680 
(holding  that  if  the  facts  alleged 
constitute  both  a  cause  of  action  In 
contract  and  a  cause  of  action  In 
tort,  and  the  reliefs  are  inconsistent 
plaintiff  may  be  required  to  elect  be- 
tween them,  but  that  If  the  reliefs 
are  the  same,  and  plaintiff  does 
not  ask  for  double  relief,  no  election 
is  necessary). 

98.  Minneapolis  Harvester  Works 
V.  Smith,  30  Minn.  399,  16  NW  462. 
See  also  cases  Infra  notes  94-97. 

94.  Sanford  v.  American  Dist  Tel. 
Co.,  18  Misc.  88.  84  NYS  144. 

96.  White  River  R.  Co.  v.  Hamil- 
ton, 76  Ark.  383,  88  SW  978;  Kniclt- 
erhocker,  etc..  Silver  MIn.  Co.  v.  Hall, 
8  Nev.  194;  Beard  v.  Yates,  2  Hun 
(N.  Y.)  486;  Sanford  v.  American 
Dlst.  Tel.  Co..  13  Mlsa  88,  34  NYS  144. 

96.  Walter  v.  Bennett  16  N.  T. 
250;  Peo.  V.  Denlson,  19  Hun  (N.  Y.) 
187  [aff  80  N.  Y.  6661  ;  Knapp  v. 
Meigs,  11  AbbPrNS  (N.  Y.)  405. 

07.  Minneapolis  Harvester  Works 
V.  Smith,  80  Minn.  899.  16  NW  462; 
Sumner  v.  Rogers.  90  Mo.  324,  2  SW 
476;  Neudecker  v.  Kohlberg.  81  N,  T. 
296;  Boss  v.  Mather,  51  N.  Y.  lOS, 
10  AmR  562;  Degraw  v.  Elmore.  60 
N.  Y.  1;  Bermel  v.  Hamlschfeger,  97 
App.  DIv.  402.  89  NYS  1029;  PoaUl 
v.  Cohn,  88 
1089;  Allen  v. 
NYS  618;  Peo. 

Y.)  137  [aff  80  N.  Y.  686];  Kom  v. 
Weir.  88  NYS  976;  Tacoma  /MiU  Co. 
T.  Perry,  40  Wash.  44,  82  P'l40. 
[a]   nana  and  li reach  itf 


>2,  89  NYS  1029;  PoaUl 
App.  DlT.  27,  81  NTS 
V.  Allen.  62  Han  898.  6 
>.  V.  Denlson,  19  Hrun  (N. 
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[f  1411  6.  PuttciUar  Actions— a.  In  Omffna.*" 
-A^^ona  in  contract  include  an  action  on  a  bond,'" 
although  the  breach  of  the  bond  amounts  to  a  tort,^ 
OT  the  bond  was  given  in  a  t<art  action;^  an  action 
-on  a  judgment,'  ^though  the  ju^rment  was  for  a 
tort;*  an  action  for  breach  of  promise  to  marry," 
althoi^i  seduction  ia  alleged  as  an  element  of  dam- 
agea;*  an  action  for  money  had  and  recdTed;^  an 
action  to  reeoTcr  back  money  lost  and  paid  on  a 
wager;"  an  action  to  recover  for  the  xeuioval  of 
timber  by  a  purchaser  at.a  foredosnre  sale,  pending 
a  disaffirmance  of  tbo  sale  and  redemption  there- 
under;* an  action  against  an  abstractor  for  dama|:ea 
-caused  by  an  error  in  an  abstract  of  title  an  action 
by  a  foreign  eorpo^tation  against  the  state  to  recover 


overpaymenta  of  taxes  made  under  protest;"  an 
action  by  one  rightfully  entitled  to  an  office,  to 
recover  fees  and  emoluments  thereof  which  have 
been  collected  by  an  intmder;^^  an  action  against 
a  stockholdra  to  enforce  a  statutory  liability  for  a 
debt  of  the  corporation;"  and  generally  wherever, 
in  accordance  with  the  principles  of  construction 
above  stated/^  it  appears  that  the  action  is  based 
upon  a  breach  of  a  contractiuU  obligaticm,''  either 
express  or  implied,"  or  where,  althoi^  either  form 
of  actum  might  be  maintained  or  there  are  aUega^ 
tions  apinoprutte  to  boljh,  the  gist  of  the  action  is 
a  breach  of^  oontraotasl  doty  as  distinguished  &om 
a  wrong  or  breach  of  duty  imposed  by  law." 
ActUms  in  tort  include  an  action  to  recover  dam- 


traot. — ^Where  fraud  1b  the  \>BJs\a  of 
the  coiDplalnt  tbere  can  be '  no  re- 
covery for  breach  of  contract.  Kosb 
T.  Mather,  51  N.  T.  108,  10  AmR  &«2. 
Postal  V.  Cohn,  83  App.  Dlv.  27,  81 
NTS  108»:  Pedl  v.  Koot,  6  Hun  (N. 
T.)  647. 

as.  Oomnum-tew  forma  oft  Action 
«x  contractu  see  supra  9  111.  Action 
ex  delicto  see  supra  t  112. 

Vor  pwpoM  ox  atteohment  see  At- 
tachment 14  Cyo  440  et  seql. 

M.  Ala.— Leader  v.  Mattlnsly,  140 
Ala.  444,  87  S  270  (indemnity  laond 
Siven  to  constable  on  levy  of  exe- 
cution). 

Qa. — Mnmford  Solomon,  8  Oa. 
A.  284,  68  SB  1076  (garnishment 
bond). 

IncL^Uoore  v.  State,  114  Xnd.  414, 
16  NB  836  (official  bond  of  sherlfC): 
Roberts  v.  Nodwlft,  8  Ind.  889  (re- 

f levin  bond) :  Graneer  v.  Boswlnkle. 
0  Ind.  A.  114,  96  208  (official 

bond  of  justice  of  the  peace). 

Minn. — Midland  Co.  v.  Broat,  50 
Minn.  562,  52  NW  972,  978,  17  LRA. 
812  (ne  exeat  bond). 

Mo. — Green  v.  Conrad.  114  Mo.  651, 
21  SV?  839  (appeal  bond):  State  v. 
U.  S.  Fidelity,  etc.  Co.,  185  Mo.  A. 
160.  115  SW  1081  (attachment  bond). 

But  see  Klaproth  v.  Greenberg, 
147  111.  A.  380  (holding  that  an  ac- 
tion upon  a  replevin  bond  for  fail- 
ure to  return  pursuant  to  the  writ 
retomo  Is  one  sounding  In  tort). 

[a]  Although  the  damagM  Olalmed 
•zoeed  tlM  penalty  of  the  bond,  the 
action  is  In  contract.  St.  Geme  .v. 
Boimare.  117  La.  232,  41  S  557.  TCom- 
pare  Mumford  v.  Solomon,  8  Ga.  286, 
«8  SB  1075. 

1.  State  V.  U.  S.  Fidelity,  etc,  Co., 
135  Mo.  A.  160,  115  SW  1081. 

[a]  If  tbe  action  is  .not  on' the 
hond*  but  upon  the  breach  of  duty 
imposed  by  law,  as  the  result  of  ex- 
ecuting the  bond,  the  action  Is  in 
tort  and  the  bond  is  merely  a  mat- 
ter of  Inducement  to  show  the  rela- 
tion out  of  which  the  duty  arose, 
Brltt  V.  Pitts,  111  Ala.  401,  20  S  484. 

a.  Green  v.  Conrad,  114  Mo:  661, 
21  SW  839  (appeal  bond). 

3.  Hawaii.— ^larrlson  v.  Hagoon, 
18  Hawaii  SS». 

Iowa. — Johnson  v.  Butler,  2  Iowa 
686. 

N.  T.— Ontta-Peroha.  etc..  Mfy.  Co. 
V.  Houston.  108  N.  T.  276.  IB  NE 
402,  2  AmSR  418  and  note.  14  NYClv 
Proc  19.  80  AbbNCas  218.  88  NTWkly 
Dig  TSjrev  4S  Hun  287.  11  NTSt  302, 
27  NTWklyDlg  271  (rev  12  NTCiv 
Proc  826)]. 

N.  C— Moore  v.  Nowell.  94  N.  C. 
26S. 

Or. — Meyer  v.  Brooks,  29  Or.  208, 
44  P  281,  S4  AmSR  790. 

S.  D. — Nashua  First  Nat.  Bank  v. 
Van  Vooris,  6  8.  D.  548,  62  NW  378. 

Wis.— Chllds  V.  Harris  Mfg.  Co., 
68  Wis.  231,  32  NW  43. 

"There  are  authorities  which  hold 
that  Judgments,  for  sbme  purposes, 
are  not  contracts;  but  there  Is  no  au- 
thority that  they  are  never  to  be 
treated  as  contracts,  and  all  of  them 
recognlM  the  Implied  obligation  of 
every  JudghioDt  debtor  to  pay  the 


Judgment,  and  that  for  the  purpose 
of  actions  and  remedies  upon  them 
they  are  to  be  treated  as  contracts." 
Gutta~Percha,  etc.,  Mfg.  Co.  v.  Hous- 
ton, 108  N.  Y.  276,  279,  15  NE  402,  2 
AmSR  412  and  note,  14  NYCIvProo 
19,  20  AbhNCas  218,  26  NYWklyDlg 
75  [rev  46  Hun  237,  11  NTSt  802.  27 
NTWklyDlg  271  (rev  12  NTayProc 
326)]. 

4.  Johnson  v.  Butler,  2  Iowa  G3|; 
Gutta-Percha,  etc.,  Mfg.  Co.  v.  Hous- 
ton, 108  N.  T.  276,  15  NB  402,  2 
AmSR  412,  14  NTCIvProc  19,  20  Abb 
NCas  218,  28  NYWklyDlg  75  Irev  46 
Hun  287,  11  NTSt  802,  27  KYWkly 
Dig  271  (rev  12  NYClvProc  82«)f. 
Compare  CStuaa  T.  Curtis.  118  XJ.  8. 
462.  E  set  654,  88  L.  ed.  1088. 

6.  Ind. — Saxon  T.  Wood,  4  Ind.  A. 
242.  80  NB  797. 

Kan. — Cole  v.  Hoehurg,  88  Kan. 
268,  18  P  275. 

La. — Smith  v.  Braun,  87  La.  Ann. 
226T 

Mo. — Sperry  v.  Coolc,  1S8  Mo.  A. 
296,  120  SW  654  [transf  207  Mo.  699. 
105  SW  1088]. 

Oh. — ^Whlte  V.  Thomas,  12  Oh.  St. 
312.  80  AmD  347;  Halbert  v.  Arfii- 
strong,  14  Oh.  Clr.  Ct.  296.  7  Oh.  Clr. 
Dec  705;  Caldwell  v.  Spillman.  1  Oh. 
Dec.  (Reprint)  808,  7  WestLJ  149. 

Pa.— Keim  v.  Bnunbaugh,  28  Pa. 
Super.  557. 

Porto  Rico. — Rivera  v.  Cadlemo,  2 
Porto  Rico  Fed.  355.  '  , 

R.  I.— Malone  v.  Ryan.  14  R.  I.  614. 

Tex. — ^Biela  v.  TTrbanczyk,  38  Tex. 
Civ.  A.  213.  85  SW  451. 

But  see  Pollock  v.  Sullivan,  53  Vt. 
507,  38  AmR  702  (holding  that  an 
action  in  tort,  based  upon  fraud  and 
deceit,  may  be  maintained  where  de- 
fendant was  a  married  man  and 
plaintlfr  consented  to  marry  him  upon 
the  representation  that  he  was  sin- 
gle). 

B.  Cole  V.  Hoeburg.  86  Kan.  263, 
13  P  275;  Blela  v.  Urbanczyk,  88  Tex 
Civ.  A.  213.  85  SW  451.  But  see 
Hood  V.  Sudderth,  111  N.  C.  216.  16 
SB  897  (holding  that  where  there  is 
a  right  of  action  for  seduction,  a 
complaint  alleging  both  a  breach  of 
promise  of  marriage  and  seduction 
may  be  treated  as  In  tort  for  the  lat- 
ter). 

7.  Johnson  v.  Collier,  161  Ala.  204. 
49  S  761. 

a.  Johnson  v.  Collier,  161  Ala.  204. 
49  S  761. 

9.  Richardson  v.  McCreary,  158 
AU.  66.  48  8  841,  182  AmSR  17. 

10.  Russell  V,  Polk  County  Ab- 
stract Co.,  87  Iowa  288,  54  NW  212, 
43  AmSR  881;  Thomas  T.  Guarantee 
Title,  etc.,  Co.,  81  Oh.  St.  482.  91 
NB  188.  26  LRANS  1210. 

11.  State  v.  New  York  HuL  L.  Ins. 
Co^  176  Ind.  69,  93  NB  218,  42  LRAIffi 
256  and  note. 

IS.  Booker  v.  Donohoe.  95  Va.  359, 
28  SB  584. 

18.  Kennedy  v.  California  Sav. 
Bank.  97  Cal.  93.  31  P  846.  33  AmSR 
163. 

14.  See  supra  tf  138,  189. 

15.  Ala.— ^out  V.  Webb,  87  Ala. 
698,  e  S  190. 


Ark. — Bertlg  v.  Norman,  101  Ark. 
76,  141  SW  201,  AnnCasl913D  943. 

Cal. — Link  V.  Jarvis,  33  P  206. 

Colo. — ^Bailey  v.  College  of  Sacred 
Heart,  62  Colo.  116,  119  P  1967. 

Ida. — Hanes  v.  Idaho  Zzr.  Co.,  21 
Ida.  612,  122  P  859. 

Ind. — Cincinnati,    etc.,    B.  Ca 
Harris.  61  Ind.  290. 

Mich. — Potter  v.  Brown,  3S  Mich. 
274. 

Mo. — Nichols  T.  Burlington  Junc- 
tion Commert^l  ^nl^  55  Ha  A.  81. 

Pa. — Green  v.  Patterson,  8  Pa.  Su- 
per. 864. 

Wash. — Grant  v.  Walsh,  86  Wash. 
190,  78  P  786. 

[a]   ninsttatloBa.— (1)  An  action 

Salnst  an  Irrigation  company  for 
e  loss  of  fruit  trees  caused  by  a 
Allure  of  the  company  to  furniiAi 
water,  as  provided  by  a  contract  be- 
tween the  parties,  Is  an  action  in 
contract  and  not  In  tort.  Hanes  v. 
Idaho  Irr.  Co.,  21  Ida.  512,  122  P  859. 
(2)  An  action  against  a  railroad 
company,  where  the  complaint  alleges 
that  plaintiff  conpented  that  defend- 
ant should  come  upon  his  land  and 
construct  its  road,  upon  condition 
that  defendant  would  not  permit 
stock  to  come  upon  the  land  and  de- 
stroy plaintifTs  crops,  and  that  de- 
fendant had  permitted  stock  to  enter 
and  destroy  the  crops,  but  does  not 
charge  a  trespass,  is  In  contract 
but  not  In  tort.  Cincinnati,  etc..  R. 
Co.  V.  Harris,  61  Ind.  290.  (3)  An  ac- 
tion by  the  guardian  of  a  minor, 
where  the  complaint  alleges  that  the 
minor  went  to  live  with  defendant 
under  an  agreement  that  defendant 
should  clothe,  care  for,  'and  educate 
the  minor,  but  that  by  various  acts 
of  neglect  and  111  treatment  he  had 
failed  to  comply  with  such  agree- 
ment. Is  an  action  for  breach  of  the 
contract  and  not  in  tort  Ottoway  v. 
Milroy;  144  Iowa  631,  123  NW  467. 
(4)  Where  a  contractor  undertakes 
to  construct  an  electric  light  plant 
for  a  city  in  a  workmanlike,  safe,  and 
skillful  manner,  and  by  reason  of  de- 
fective Insulation  an  Injury  occurs 
for  which  Judgment  is  recovered 
against  the  city,  an  action  by  the 
city  against  the  contractor  to  recover 
the  amount  of  the  Judgment  Is  In 
contract  and  not  In  tort.  Owensboro 
V.  Westlnghousa,  etc,  Co.,  106  Fed. 
385.  91  CCA  886. 

16.  Prout  v.  Webb,  87  Ala.  698,  6 
S  190:  Bertlg  v.  Norman,  101  Ark. 
75,  141  SW  201,  AhnCasl918D  948. 

Ca]  ZllaatratiOB. — An  action  by  a 
city  fire  department  against  an  In- 
surance agent  to  recover  the  per- 
centage of  Insurance  premiums  re- 
ceived by  him.  to  which  plaintiff  Is 
by  statute  entitled,  is  founded  upon 
an  implied  promise  and  Is  In  con- 
tract. Oshkosh  Fire  Dept.  v.  Tuttle, 
50  Wis.  652,  7  NW  649. 

17.  Allsopp  T.  Joshua  Hendy  Mach. 
Works,  5  CaL  A  228,  90  P  89;  Cen- 
tral Mfg.  Co.  V.  Montgomery,  (Mo. 
A.)  129  SW  460;  Lange  v.  Schlle.  117 
App.  Div.  238.  101  NTS  1080;  Leach 
V.  Smith,  27  App.  Div.  290.  6o  NTS 
664  [aft  183  N.  T.  689,  67  NB  1116]. 
Seo  also  supra  9  188,. 
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ages  for  a  conversion  for  frand  and  deceit  for 
a  personal  injury;^  for  an  injury  caused  by  selling 
plaintiff  a  poisonous  substance  for  a  harmless  dmg;''^ 
for  seduction for  the  infrii^ement  of  a  patent;" 
for  trespass  to  personal  property;'^  an  action  against 
a  saloonkeeper  for  selling  liquor  to  pfainti£E's  hus- 
band;'* an  action  against  a  tug  boat  for  injury  to 
a  tow  caused  by  a  collision;™  an  action  against  a 
municipality  for  wrongfnlly  appropriating  plaintiff's 
land  for  a  public  street  f  an  action  against  an  'irri- 
gation district  for  failing  to  supply  water  to  a  land- 
owner within  the  distriet  ;",a  statutory  action  against 
a  town  for  injury  to  person  or  property  caused  by 
defects  in  a  bridge  or  highway;  an  action  against 
a  trustee  of  a  corporation  to  enforce  a  statutory 
liability  for  debts  of  the  corporation,  for  failure 
of  the  trustee  to  file  reports  as  required  by  law;** 
and  generally^  wherever  under  the  principles  of  con- 


struction above  stated,'*  it  appears  from  the  com- 
plaint that  the  object  of  the  action  is  to  recover  dam- 
ages for  a  tortious  act  on  the  part  of  defendant.^ 
or  that,  although  either  form  of  action  might  be 
maintained,  or  there  are  allegations  appropriate  to 
both,  the  gist  of  thb  action  is  a  wrong  or  breach  of 
duty  imposed  by  law,  as  diatingaiflhed  from  a  mere 
breach  of  contract.** 

[$  142]  b.  Contract  or  Tort  for  Fraud  and 
Deceit — (1)  In  GeneraL**  A  mere  breach  of  contract 
does  not  constitute  a  fraud  which  will  sustain  an 
action  in  tort  for  fraud  and  deceit,"  nor  does  a  fraud 
necessarily  give  rise  to  an  implied  contract  which 
will  sustain  an  action  ex  contractu.*^  Bat  the  same 
act  or  transaction  mAy  constitute  both  a  breach  of 
contract  and  an  actionable  fraud,*"  in  which  ease 
the  injured  party  may  sue  either  in  contract  or  in 
tort;"^  and  there  are  eases  where  from  the  circum- 


ta]  XUmatratloBs. — (1)  An  action 
for  an  accountlnK  of 'the  proceeds  of 
a  sale  of  personal  property  ia  in  con- 
tract, although  it  Is  alleged  that  de- 
fendant appropriated  a  part  of  the 

Jroperty  to  his  own  use.  Allsopp  v. 
oshua  Hendy  Mach.  Works,  S  CaL 
A.  228,  90  P  89.  <2)  Where  It  Is  Al- 
leged that  defendant  converted  a 
bond  belonging  to  plaintiff,  but  subse- 
quently acknowledged  hla  Indebted- 
ness therefor  and  paid  a  part  of  the 
amount,  and  Judginent  Is  demanded 
for  the  balance,  Uie  action  Is  In  con- 
tract and  the  alleeatlon  Df  conver- 
sion merely  a  matter  of  Inducement. 
Hunt  V.  Patten,  33  App.  Div.  813,  53 
NTS  1042.  <3>  An  action  to  recover 
a  certain  sum  of  money,  where  the 
complaint  makes  no  claim  for  dam- 
ages, but  after  setting  out  the  facts 
alleges  that  defendant  is  indebted  to 
plaintlfC  for  the  sum  named.  Is  an 
action  In  contract  for  money  had  and 
received,  although  it  is  alleged  that 
defendant  had  converted  and  appro* 
priated  the  money  to  his  own  use. 
Central  Mfg.  Co,  v.  Montgomery. 
(Mo.  A.)  12§  SW  460.  (4)  An  ac- 
tion by  a  policyholder  In  a  fraternal 
beneficiary  association  against  the 
association,  for  wrongfully  reject- 
ing plaintiff's  claim  and  refusing  to 
make  an  assessment  for  payment 
thereof,  is  In  contract,  although  the 
complaint  alleges  bad  faith  and  a 
fraudulent  purpose  on  the  part  of  de- 
fendant. Gar  eel  on  v.  Commercial 
Travelers*  Eastern  Acc.  Aasoc,  184 
Mass.  8,  67  NB  868,  100  AmSR  54(h 
(5)  An  action  by  a  policeman 
against  a  city,  alleging  that  plaintiff 
had  performed  certain  services  as  a 

follce  ofTlcer,  and  that  hla  account 
or  a  certain  amount  had  been  aud- 
ited and  an  order  therefor  drawn  on 
the  city  treasurer,  but  that  defend- 
ant had.  neglected  and  failed  to  keep 
the  means  In  the  hands  of  Its  treas- 
urer to  pay  such  account,  and  that 
there  was  no  fund  In  his  hands  out 
of  which  such  payment  could  be 
made.  Is  an  action  In  contract  and 
not  in  tort  Prudden  v.  Lockport,  43 
HowPr  <N.  T.)  286. 

18.  Southern  R.  Co.  v.  Bom  Steel 
Range  Co.,  122  Ga.  658,  50  3E  4SS; 
Mclntyre  v.  Smathers,  118  App.  Dlv. 
776,  103  NTS  873;  Chambers  v.  Lewis. 
11  AbbPr  (N.  Y.)  210  [aff  28  N.  Y.' 
454.  16  AbbPr  433];  Rldder  v.  Whlt- 
lock.  12  HowPr  (N.  Y.)  208. 

[a]  niiuttratloaa,^ — (I)  Acomplaint 
alleging  title  to  personal  property  In 
the  plaintiff  under  a  promise  by  de- 
fendant to  deliver  It  upon  demand, 
and  a  demand  and  refusal,  seta  out 
an  action  in  tort  for  conversion.  Mc- 
lntyre V.  Smathers,  118  App.  Dlv. 
776,  108  NTS  873.  (2)  Where  prop- 
erty has  been  converted,  but  the 
pleadings  do  not  show  that  It  has 
been  converted  Into  money,  a  suit 
to  recover  the  value  of  the  property 
Is  an  action  ex  delicto  and  not  «x 
contractu.    Southern  R.  Co.  v.  Bom 


Steel  Range  Co.,  122  Oa.  <K8.  sa  SE 

488. 

Id.  I^ne  T.  Frawley,  102  Wis.  873,' 
78  NW  593. 

ao.  Eades  v.  Atlantic,  etc.,  Co.,  19 
Philippine  S61;  Rlddoch  v.  State.  68 
Wash.  829,  123  P  450,  42  LBANS 
251,  AnnCaBl913B  1083  and  note. 

"An  action  to  recover  unliquidated 
damages  for  a  personal  Injury  caused 
by  nvllgence,  although  the  negll- 

Eence  complained  of  amounts  to  a 
reach  of  contract  on  the  part  of  the 
defendant,  belongs  to  the  class  of 
cases  denominated  'actions  ex  delicto.' 
The  tort  Is  the  ground  of  action,  and 
the  law  of  torta  must  govern  the 
case."  Doremus  v.  Root,  84  Fed.  760, 
761. 

[a]  ninstratlomi. — (1)  An  action 
for  personal  Injury  to  a  spectator  by 
the  giving  way  of  a  gallery  In  a  hall 
rented  for  an  entertainment  Is  in  tort, 
and  not  in  contract.  Rlddoch  v.  State. 
68  Wash.  329,  123  P  4  50,  42  LRANS 
251,  AnnCasl913G  1033.  (2)  In  an  ac- 
tion for  a  personal  Injury  resulting 
from  a  dangerous  condition  of  a  high- 
way, caused  by  defendant  in  con- 
structing a  drain  under  a  contract 
with  a  county  board,  allegations  as 
to  defendant's  duty  in  regard  to  do- 
ing the  work,  and  a  negligent  viola- 
tion thereof,  should  be  construed  as 
relating  to  the  duties  imposed  by 
law  and  not  to  the  requirements  of 
the  contract,  and  the  action  held  to 
be  In  tort.  Solberg  v.  Schlosser,  20 
N.  D.  307,  127  NW  91,  30  LRANS 
1111. 

31.  Darks  v.  Scudders-Gale  Grocer 
Co.,  146  Mo.  A.  246,  130  SW  430. 

Sa.  Hood  V.  Sudderth,  111  N.  C. 
215,  16  SE  897. 

93.  Avery  v.  McClure,  94  Miss.  172, 
47  S  901,  22  LRANS  256,  19  AnnCas 
134. 

94.  Malone,  etc.,  Co.  v.  Hammond, 
6  Ga.  A.  114,  64  SE  666. 

36.  Schafer  v.  Boyce,  41  Mich.  256, 
2  NW  1. 

26.  The  B.  B.  Saunders,  19  Fed. 
118. 

37.  Ft.  Wayne  v.  Hamilton,  132 
Tnd.  487,  82  NB  324,  82  AmSR  263. 

38.  Snake  River  Valley  Irr.  Dlst. 
V.  Stevens,  18  Ida.  B41,  110  P  1038. 

3S.  Dodge  T.  North  Hudson,  177 
Fed.  986. 

3a  Chase  v.  Curtis,  118  U.  S.  452, 
6  set  554,  28  L.  ed.  1038. 

31.    See  supra  if  13S,  139. 

33.  The  Liberty  No.  4.  7  Fed.  226; 
Union  Bank  v.  Mott,  27  N.  Y.  633; 
Fromm  v.  Ide,  60  Hun  322,  14  NTS 
802;  Gatzow  v.  Buenlng,  106  Wis.  1, 
81  NW  1003.  80  AmSR  1,  49  LRA  475. 

33.  Southern  Bell  Tel.,  etc.,  Co.  v. 
Elarle,  118  Ga.  506,  45  SE  319:  Allen, 
v.  Allen,  52  Hun  398,  5  NYS  518:  Bid- 
der V.  Whitlock,  12  HowPr  <N.  Y.) 
208;  Buso  V.  Martinez,  18  Porto  Rico 
994.    See  also  supra  i  138. 

[a]  lUnfltratio&a. — ( 1 )  An  action 
against  a  telephone  company  for 
wrongfully  and  maliciously  cutting 
the  wires  connecting  plaintiff's  tel«- 


fhone  with  defendant's  telephone  sys- 
em  and  depriving  defendant  of  the 
telephone  service  to  which  h«  Is  en- 
titled is  in  tort,  although  the  com- 
plaint sets  out  the  contract  under 
which  the  telephone  was  installed. 
In  re  Cumberland  TeL,  etc,  Co..  116 
La.  125.  40  S  590.  (2)  An  action  for 
damages  caused  by  makins  altera- 
tions in  a  house  In  so  negiiffent  and 
unskillful  a  manner  that  It  collapsed 
and  feU  iB  In  tort,  atthouch  It  Is  al- 
leged that  the  Work  was  done  under 
a  contract.  Armelto  v.  Whitman.  127 
Mo.  A.  698,  10«  SW  lllJ. 

M.  XffMt  oa  Mttoa  for  ttmoA  of 
law  exUrtence  of  MUMdr  Iv  aoUon  oa 
ooatraot  see  Ftaud  [21)  Cyo  89  text 
and  notes  90,  91]. 

35.  Fenwlck  v.  Grimes,  8  P.  Ca.i. 
No.  4,733,  5  Cranch  O.  C.  439.  See  also 
Royce  v.  Oakes,  20  R,  I.  418,  39  A 
758,  39  LRA  845. 

"The  mere  n on -performance  of  a 
promise  Is  not  sucn  a  deceit  as  will 
support  an  action  of  deceit.**  Fen- 
wlck V.  Grimes,  8  F.  Cas.  No.  4,733, 
5  Cranch  C.  C.  439. 

86.  Haines  v.  Franklin,  87  Fed. 
139. 

"Where,  from  the  same  facts,  the 
violation  both  of  a  duty  and  of  .i 
contract  appears,  the  party  aggrieve<l 
may  elect  upon  which  ground  he  wtll 
proceed;  but  I  do  not  understanil 
that  a  fraud,  pure  and  simple,  can. 
at  the  choice  of  either  party,  be  con- 
verted Into  a  contract,  or  that  it  la 
possible  for  a  plaintiff,  by  any  device 
of  form,  to  charge  a  defendant  with 
breaking  a  promise  which  neither  in 
fact  nor  by  Implication  of  law  he 
had  ever  made."  Haines  v.  EYanklin, 
87  Fed.  139,  141. 

[a]  ninstratloii. — The  cause  of 
action  accruing  to  one  who  Is  mislett 
to  his  damage  by  the  false  repre- 
sentation in  the  sworn  application  for 
letters  patent  by  the  IncorporatorK 
of  a  corporation,  as  to  the  amount  of 
capital  paid  In,  Is  ex  delicto,  and  an 
action  ex  contractu  cannot  be  main- 
tained. Haines  T.  EYanklln,  87  Fed. 
139. 

87.  Missouri  Sav.,  etc.  Co.  v.  Rico. 
84  Fed.  181,  28  CCA  306. 

"Contractual  Ingredients  must  gen- 
erally enter  Into  deceit."  Lambert  v. 
Jones,  91  Mo.  A.  288,  291. 

38.  Missouri  Sav..  etc.,  Ca  v.  Rice. 
84  Fed.  131.  28  CCA  805;  Shlppen 
V.  Tankersley,  13  Fed.  537,  4  McCrary 
259;  Hoke  v.  Fleming,  32  N.  C.  263. 

"The  rule  Is  ...  In  such  cases 
that  the  action  may  be  either  ex 
contractu,  for  breach  of  contract,  or 
ex  delicto,  for  the  breach  of  dutv," 
Shlppen  V.  Tankersley,  13  Fed.  637, 
538,  4  McCrary  259.  "In  such  a  case 
the  injured  party  has  a  right  of  ac- 
tion for  relief  on  the  ground  that  the 
contract  Is  broken,  and^  a  right  of 
action  for  relief  on  the  ground  of 
fraud  and  the  wrongdoer  has  not, 
but  the  injured  party  nas,  the  choice 
of  remedies.  He  may  brine  his  ac- 
tlon  for  damage^  for  theyfraud,  or 
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stances  constitntitig'  the  &aud  the  law  will  imply  a 
contract,'^  and  authorize  an  action  either  in  tort  or 
on  the  implied  contvact,**  the  tort,  in  case  the  action 
is  brought  in  contract^  being  waived.*^  Whether  in 
particular  cases  the  action  is  in  contract  or  tort 
must  be  determined  by  a  construction  of  the  com- 
plaint.*^ If  it  appears  that  the  action  is  based  upon 
the  express  or  implied  agreement  it  is  in  contract,*^ 
and  the  fact  that  in  such  cases  the  complaint  alleges 
a  fraud  will  not  change  the  nature  of  the  action;" 
but  if  it  appears  that  the  gravamen  or  gist  of  the 
complaint  is  the  fraud  and  deceit,  the  action  is  in 
tort,*°  although  the  complaint  may  set  out  or  ftll^e 
&  contract.*' 

[$  143]  (2)  Warranty.  There  is  a  fundamental 
distinction  between  an  action  for  breach  of  war- 
ranty and  one  £<xc  false  and  fraudulent  representa- 


tions in  a  sale,"  the  former  being  in  contract,  and 
the  latter  in  tort.*"  If  there  is  both  a  warranty  and 
representations  which  are  false  and  fraudulent,  the 
injured  party  may  sue  either  in  contract  or  in  tort,*" 
for  the  right  of  action  in  contract  on  the  warranty 
is  not"  affected  by  the  existence  of  the'  fraud,"  or 
the  right  of  action  in  tort  by  the  existence  of  the 
warranty."*  According  to  some  decisions  plaintiff 
may  sue  in  contract  or  in  tort  where  there  is  alireach 
of  warranty  or  false  warranty,  although  it  is  not 
made  to  appear  that  there  was  actual  fraud;"  but 
according  to  others/ where  the  circumstances  do  not 
amount  to  actual  fraud,  the  remedy  must  be  in  con- 
tract on  the  warranty,""  and  under  this  rule  the  test 
of  whether  the  action  is  in  contract  or  in  tort 
depends  upon  whether  it  is  alleged  that  the  repre- 
sentations were  ki;owingIy  false  and  made  with  in^ 


he  may  waive  the  tort,  and  sue  on 
the  contract-V  Missouri  Sav.,  etc., 
Co.  V.  Rice,  m  Fed.  ISl,  1S4,  28  CCA 
305. 

39.   Byxble  v.  Wood,  24  N.  Y.  «0T. 

"Having  money  that  rterhtfully  be- 
Ionics  to  another,  creates  a  debt; 
and  -wherever  a  debt  exists  without 
an  express  promise  to  pay,  the  law 
implies  a  promise;  and  the  action  al- 
ways sounds  In  contracL"  Byxble 
V.  Woo£j4  N.  Y.  607,  «10. 

[a]  wliere  one  parson  frandnlrat- 
ly  pvoonna  moitey  of  another  the  law 
will  imply  a  promise  to  "i-epay  it,  and 
the  Injured  party  need  not  sue  in 
tort,  but  may  sue  in  asaumpslt  for 
money  had  and  received.  Byxble  v. 
Wood,  24  N.  Y.  607. 

•Mw  Oamett,  etc..  Paper  Co.  v. 
Midland  Pub.  Co.,  IM  Mo.  A.  181.  136 
SW  7S«;  Byxble  v.  Wood,  24  N.  T. 
607. 

41.  Gamett,  etc..  Paper  Co.  v. 
Midland  Pub.  Co.,  166  Mo.  A.  187,  18< 
8W  7S6.    See  infra  S  164- 

4S.  Missouri  Sav.,  etc.,  Co,  v.  Rice, 
84  Fed.  181,  28  CCA  806;  Shlppen  v. 
Tankersley,  18  Fed.  537,  4  McCrary 
259  [rev  on  other  gnmxiSa  sub  nom. 
Shlppen  V.  Bowen,  122  U.  8.  676.  7 
set  1283,  SO  Ij.  ed.  1172]. 

48.  Husonrl  Sav.,  etc.,  Co.  v.  Rice, 
14  Fed.  131,  28  CCA  S06:  E^lnston 
V.  Bui  lard,  40  Barb.  jS.  YS  612  ^  EUn- 
ton      Wilson,  22  NTWklyDlv  90. 

[ai  AottoBS  ooutnMd  m  <b  «on- 
tntoC — (1)  Generally.  Bellale  v. 
Clark,  49  Ala.  98;  Westerfeld  v.  New 
York  L.  Ins.  Co.,  129  Cat.  68,  68  P  92, 
61  P  667:  Powell  v.  Kinney,  6  Blackf. 
rind.)  869.  (2)  Action  on  Ihiplled 
contract  to  recover  money  which  de- 
fendant'procured  by  fraud.  Qarnett, 
etc..  Paper  Co,  v.  Midland  Pub.  Co., 
1S6  Mo.  A.  187,  136  SW  786;  Byxble 
T.  Wood.  24  N.  Y.  607;  Flflefd  v. 
Sweeney,  62  Wla  204,  22  NW  416. 

44.  Dobson  V.  Winner,  26  Mo.  A. 
329;  Yeater  v.  Hlnes,  24  Mo.  A.  619; 
Sparman  v.  Ke!m,  83  N.  Y.  245;  Led- 
wlch  V.  McKlm,  53  N.  Y.  807;  Byxble 
v.  Wood,  24  N.  Y.  607;  Jones  V.  Leo- 
pold.  96  App.  Dlv.  404,  88  NYS  668; 
Farrlnirton  v.  Bullard,  40  Barb.  (N. 
Y.)  612:  liibman  v.  Cohen,  69  Misc. 
312,  126  NYS  488;  Jewett  v.  Ware. 
107  Va.  802,  60  SE  181;  Flfleld  v. 
Sweeney,  62  Wis.  204,  22  NW  416. 

[a]  wahtt  out  the  a&oUlary  pro- 
cess of  arrest  aad  baU  on  an  atflda- 
vft  charrlnff  fraud  and  deceit  on  the 
part  of  the  defendant  In  the  contract 
upon  which  the  action  is  brought 
does  not  ehanffe  the  nature  of  the 
action.  -Copeland  v.  Fowler,  161  N. 
C.  353,  66  SB  216. 

45.  Shlppen  v.  Tankersley,  13  Fed. 
637.  4  McCrary  259;  Edlck  v.  Crlm; 
10  Barb.  (N.  Y.)  445;  Peo.  v.  Denlson, 
19  Hun  (N.  Y.)  137  faff  80  N,  Y.  656]; 
Peck  V.  Root,  5  Hun  (N.  Y.)  547; 
Kendall  v.  Wilson.  41  Vt.  667;  Ger- 
man Nat.  Bank  v,  Princeton  State 
Bank,  128  Wis.  60.  107  NW  454,  6 
LRANS  56V,  8  AnnCas  502. 

[a]  Aetlona  oonvtmed  as  In  tort. 
— <  1  >    Generally.     Iowa    Elconom  Ic 


Heater.  Co.  v.  American  Economic 
Heater  Co.,  32  Fed.  786;  Forsyth  v. 
Vehmeyer,  75  IlL  A.  308  [afC  176  IlL 
369,  62  NB  65  (afC  177  U.  S.  177,  20 
set  623,  44  U  ed.  728)1;  Watts  v. 
McAllister,  88  Ind.  264;  Ottawa  Con- 
densing: Co.  v.  Dawkine^  86  Kan.  813, 
120  P  356;  Timmerman  v.  Whltlner, 
118  Minn.  398,  187  NW  9;  Lambert 
V.  Jone&  91  Mo.  A.  288;  Haupt  v. 
Ames,  26  App.  Dlv.  550,  60  NYS  495; 
Combs  V.  Dunn,  56  HowPr  (N.  Y.) 
169;  Ross  V.  Cleveland,  (Tex.  CIv.  A.) 
188  SW  315;  Gormely_v.  fioutb  Side 
Gymnastic  Assoc.,  65  Wis.  860,  13  NW 
242.  (2)  Fraud  by  making  payment 
In  counterfeit  bank  notes.  Lane  v. 
Hogan,  6  Yerg.  (Tenn.)  290.  (3) 
Fraud  by  use  of  inferior  materials 
and  workmanship  In  construction  of 
a  house.  Walter  v.  Beldlnr,  56  App. 
Dlv.  215,  66  NYS  776.  (4)  Fraud  by 
falsely  representing  that  certain 
property  was  free  of  encumbrances, 
and  thereby  Inductng'  plaintiff  to 
purchase  the  same,  woods  v.  Arm- 
strong, 29  Misc.  660,  62  NYS  769. 
(5)  EVaud  by  selling-  plaintiff  an  al- 
leged perpetual  motion  machine.  Ken- 
dall v.  Wilson.  41  Vt.  567.  (6)  Fraud 
by  selling  plaintiff  forged  bonds., 
Shlppen  V.  Tankersley:  13  Fed.  687, 
4  McCrary  259.  '(7)  Fraudulent  de- 
tention by  vendor  of  title  deed,  and 
failure  to  have  same  recorded  as 
agreed.  Hyde  v.  Moffat,  16  Vt.  271. 
(8)  Fraudulent  representations  by 
vendor.  Brown  v.  Le  May.  101  Ark. 
95,  141  SW  769.  (9)  Fraudulent  rep- 
resentations by  seller  of  personal 
property.  Anderson  v.  EvanavUle 
Brewing  Assoc.  49  Ind.  A.  403,  97 
NB  445;  Barney  v.  Dewey,  15  Johns. 
(N.  Y.)  224.  7  AmD  372.  (10)  Fraud- 
ulent representations  by  party  to  an 
exchange  of  property.  RItko  v.  Grove, 
102  Minn.  812.  113  NW  629:  Edlck 
v.  Crlm,  10  Barb.  (N.  Y.)  445. 

46.  Kendall  v.  WllsonLjl  Vt.  567: 
Francisco  v.  Hatch,  117  Wis.  242,  93 
NW  1118. 

47.  Mlllsapp  V.  Woolf.  1  Ala.  A. 
699,  56  S  22;  Hess  v.  Appleton  Mfg. 
Co.,  164  Mo.  A.  153,  148  SW  179; 
Chappell  V.  Boram,  169  Mo.  A.  442, 
141  SW  19. 

48.  Mlllsapp  V.  Woolf,  1  Ala.  A. 
699,  56  S  22;  Hess  v.  Appleton  Mfg. 
Co.,  164  Mo.  A.  153.  148  SW  17?; 
Chappell  v.  Boram,  169  Ma  A.  442, 
141  SW  19. 

"There  Is  a  clear  distinction  be- 
tween an  action  for  a  breach  of  war- 
ranty and  one  for  deceit  In  the  sale 
of  a  chattel:  In  the  first  ease  the  ac- 
tion Is  ex  contractu  and  In  the  sec- 
ond, ex  delicto."  Mlllsapp  v.  Woolf, 
1  Ala.  A.  599.  605.  66  S  22.  "The 
first — 1.  4.,  an  action  for  a  breach  of 
warranty — Is  founded  on  contract 
while  an  action  for  false  and  fraud- 
ulent representations  la  ex  delicto, 
and  therefore  cannot  be  said  to  be 
founded  on  contract  though  the  rep- 
resentation be  made  in  writing." 
Hesa  V.  Appleton  Mfg.  Co.,  164  Mo.  A. 
1S3.  143  SW  179,  180.  "There  Is  an 
essential  distinction  between  simple 


and  fraudulent  warranties,  which 
has  always  been  recognized.  .  . 
An  action  ex  contractu  Is  the  only 
remedy  on  the  former:  an  action  ex 
delicto  will  lie  on  the  latter."  Pleroe 
V.  Carey.  37  Wis.  232,  236.  ' 

49.  Ark.— Winter  v.  Bandel,  80 
Ark.  362. 

Conn. — Humiston  v.  Smith,  22  Conn. 
19. 

Me. — Hillman  v.  Wilcox.  80  Me.  170. 

N.  H. — Mahurln  v.  Harding,  28  N. 
H.  128.  69  AmD  401. 
'  Tenn. — Rosson     v.     Hancock,  ft 
Sneed  434. 

See  Sales  [36  Cyc  443,  444]. 

"The  warranty  Is  none  the  less  a 
contract  because  It  Is  the  means  by 
which  a  fraud  Is  accomplished,  and 
the  fraud  Is  In  no  way  diminished, 
because  the  seller  has  at  .the  'same 
time  bound  himself  by  a  warranty." 
Mahurln  v.  Harding,  28  N.  H.  128. 
130,  69  AmD  401.  ^But  these  reme- 
dies, though  concurrent,  and  though 
they  entitle  the  sufferer  to  the  same 
measure  of  redress  in  damages,  are 
by  no  meians  Identical.  The  distinc- 
tion between  the  two  classes  of  ac- 
tions, as  being  founded  respectively 
on  tort  and  on  contract,  is  nowhere 
neglected  or  disregarded."  Mahurln 
V.  Harding.  28  ^n7  H.  128.  180.  6» 
AmD  401. 

_  80.  HUlman  v.  WUcox^O  Me.  170: 
Lindsay  v.  Mulqueen,  26  Hun  (N.  T.) 

486. 

"He  tplalntlltl  could  not  be  de- 
prived of  his  action  of  assumpsit 
upon  representations  amounting  to  a. 
warranty,  because  they  were  made  by 
the  defendant  malo  animo."  HUl- 
man v.  Wilcox,  30  Me.  170,' 17i. 

51.  Hitchcock  V.  Gothenburg  Wa- 
ter Power,  etc.,  Co.,  4  Nebr.  (Unoff.) 
620,  95  NW  p38;  Reason  v.  Hancock, 
3  Sneed  (TennJ  434.  See  also  Pltrce 
V,  Carey.  37  Wis,  232, 
,  52.  111. — Wallace  v.  Tanner,  118 
111.  A.  639. 

Mass. — Norton  v.  Doherty.  3  Gray 
872.  63  AmD  758. 

Mich. — Arnold  v.  White,  153  Mich. 
607,  117  NW  164:  Carter  v.  Glass,  44 
Mich.  164.  6  NW  200.  38  AmR  240. 

Pa.— Vanleer  v.  Earle,.26  Pa.  277. 

Va. — Trice  v.  Cockran,  8  Gratt.  (4» 
Va.)  442.  56  AmD  151. 

Eng. — Wllliamaon  v.  Allison,  2  East 
446.  102  Reprint  439. 

See  Sales  [35  Cyc  443.  444}. 

"The  ancient  remedy  for  a  false 
warranty  was  an  action  on  the  case 
sounding  In  tort  .  .  .  The  remedy 
by  assumpsit  is  comparatively  of 
modem  Introduction.  .  .  .  It  Is  now 
well  settled,  both  In  English  and 
American  Jurisprudence,  that  either 
mode  of  procedure  may  be  adopted. 
Whether  the  declaration  be  In  as- 
sumpsit or  tort  It  need  not  aver  a 
scienter.  And  if  the  averment  be 
made  It  need  not  be  proved."  Schu- 
chardt  v.  Aliens.  1  Wall.  (U.  S.)  859. 
368.  17  L.  ed.  642.  To  same  effect 
Trice  v.  Cochran,  8  Gratt.  (49  Va.) 
442.  460,  56  AmD  151. 
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tent  to  deceive."'  In  the  following  notes  will  be 
found  cases  where  the  action  has  been  construed  as 
being  brought  in  contract,'"'  or  in  tort  for  breach  of 
warranty  or  false  warranty,**  or  in  tort  upon  the 
ground  of  fraud  and  deceit." 

[$  144]  c.  JTegligent  Breadi  of  Oontract.  A  neg- 
ligent breach  of  a  contract  does  not  necessarily  au- 
thorize an  action  in  tort,*^  and  if  there  is  no  liability 
imposed  by  law  independent  of  that  arising  out  of 
the  contract  itself,  the  action  must  be  in  contract."" 
But  where  a  contract  gives  rise  to  duties  imposed  by 
law,  and  there  is  negligence  in  regard  thereto,  plain- 
tiff has  a  choice  of  remedies,""  and  may  sue  for  a 
breach  of  the  contract/^  or  in  tort  for  a  breach  of 
the  duty  imposed  by  law.**  If  the  complaint  clearly 
sounds  in  contract,  the  fact  that  negligence  is  also 
alleged  will  not  change  the  character  of  the  action.*" 
It  has  also  been  held  that  ^here  one  acquires  by  con- 
tract the  right  to  do  a  certain  act  upon  the  land  of 
another,  and  proceeds  in  so  negligent  a  manner  as 
to  occasion  an  injury,  he  may  be  sued  in  tort,** 
notwithstanding  the  contract  requires  him  to  pay  all 
damages  resulting  from  the  act  authorized.** 

[$  145]  d.  Injuries  to  Bealty.  Ordinarily  the 
remedy  for  damages  caused  by  a  trespass  on  land 
is  exclusively  in  tort,**  and  an  action  in  contract, 


as  for  nse  and  oecnpation,  is  not  maintainable  i "  but 
if  a  trespasser  severs  and  removes  anything  consti- 
tuting a  part  of  the  realty  and  converts  it  to  his 
own  use,  an  action  in  contract  may  be  brought  to 
recover  its  value,*^  and  where  an  injury  to  land 
involves  both  a  tort  and  a  breach  of  contract  the 
action  may  be  brought  either  in  contract  or  in  tort.*" 
Where  one  acquired  by  contract  the  right  to  do  cer- 
tain acts  upon  the  land  of  another,  acts  onanthor- 
ized  by  the  contract  are  of  the  same  nature  as 
though  the  contract  had  not  been  made,^  and 
actions  to  recover  the  damages  resulting  therefrom 
are  ordinarily  held  to  be  in  tort.'^  An  action  nnder 
a  statute  to  recover  treble  damages  for  wrongfully 
cutting  timber  on  plaintiff's  land  is  in  tort  and  not 
in  contract  j"  and  an  action  by 'a  vendee  for  an 
injury  to  land  done  by  the  vendor  pending  a  con- 
tract of  s^le,  which  is  consummated  in  the  belief 
that  no  injuiy  has  been  done,  is  in  tort." 

[$  146]  e.  Penalties."  It  has  been  held  that  an 
action  to  recover  a  statutory  penalty  is  in  contract 
and  not  in  tort;"  but  it  is  ordinarily  held  that, 
although  technically  and  formally  in  contract,**  debt 
being  the  usual  form  of  action,"  such  an  action  is 
substantially  in  tort." 

147]   f.  Particnlar  Oontract  Bfllations—d) 


31  S  614-    Brooke  v.  Cole.  108  Oa. 

33  BE  349:  Maburln  v.  Harding. 
28  N.  H.  128,  59  AmD  401.  Se6  Sales 
[36  Cyc  443,  444]. 

54.  Lindsay  v.  Mulqueen,  26  Hun 
(N.  T.)  485.  See  also  Mahurln  v. 
Harding,  28  N.  H.  128.  5»  AmD  401c 
Pierce  v.  Carey.  37  Wis.  282. 

"The  true  teat  of  a  pleading,  wheth- 
er It  is  for  tort  or  contract.  In  such 
eases,  depends  upon  the  averment  of 
an  Intent  to  cheat  or  deceive  by  the 
representations  alleged  to  be  false 
to  the  knowledge  of  the  party  mak- 
ing them."  Lindsay  v.  Mulqueen,  26 
Hun  (N.  T.)  48B.  486. 

SB.  Perdue  v.  Harwell,  80  Ga.  160, 
4  SB  877;  Conkllng  v.  Standard  Oil 
Co..  1S8  Iowa  6»l.  116  NW  822: 
Thomas  Schram,  B2  Mich.  218,  17 
NW  816;  Hess  v.  Appleton  Kfg.  Co., 
164  Mo.  A.  163.  148  8W  179. 

[a]  XT  th*  oonqOatait  lacks  aonw 
MMStlal  aUfffatloB  to  the  statement 
of  a  cause  of  action  in  tort  for  fraud- 
ulent representations,  and  Is  sufflclent 
as  a  complaint  for  breach  of  war- 
ranty, the  action  will  be  construed  as 
In  contract.  Hess  v,  Appleton  Mfg. 
Co.,  164  Mo.  A.  158,  148  SW  179; 
Lindsay  v.  Mulqueen,  26  Hun  (N.  T.) 
485. 

66.  Wallace  v.  Tanner,  118  HI.  A. 
639;  Vanleer  v.  Earle,  •26  Pa.  277; 
Trice  V.  Cochran,  8  Oratt.  (49  Vtu) 
442,  5«  AmD  151.  - 

57.  Ark. — Louisiana  Molasses  Co. 
V.  Ft,  Smith  Wholesale  Grocery  Co., 
78  Ark.  542,  84  SW  1047. 

Ga. — Brooke  v.  Cole,  108  Ga.  251, 
88  SE  849. 

N.  H.— Mahurln  v.  Harding,  28  N. 
H.  128,  59  AmD  401. 

N.  T.— RosB  V.  Mather.  51  N.  T.  108, 
10  AmR  662;  Moore  v.  Noble,  53  Barb, 
425;  Steinam  v.  Bell,  7:MIsc.  318,  27 
NTS  906. 

W4a — Sweeney  v.  Vroman,  60  Wis. 
278;  19  NW  46;  Pierce  v.  Carey,  37 
Wis.  282. 

Tal  Joladw  of  ooumts. — In  some 
cases,  as  has  been  held  to  be  per- 
missible, the  complaint  has  joined  a 
count  In  tort  for  false  warranty  and 
a  count  In  deceit  for  fraudulent  rep- 
resentations. Long  V.  Fields,  104  N. 
C.  221,  10  SE  253:  Ashe  v:  Gray.  90 
N.  C.  i37  laff  88  N.  C.  ISOJ. 

88.  Wilbur  V.  Brown,  S  Den.  (K. 
T.)  356:  Masters  v.  Stratton,  7  Hill 
(N.  Y.)  101. 

59.  Wilbur  V.  Brown,  8  Den.  (N. 
T.)  356;  Masters  v.  Stratton,  7  Hill 
<N.  T.llOl. 

M,  Flint,  etc.,  Mfg.  Co.  v.  Beekatt. 


167  Ind.  491,  79  NE  508,  12  LRANS 
924  and  note;  Howe  V.  Cook.  21  Wend. 
(N.  Y.)  29*  Robinson  ▼.  T^eadglU, 
S6^N.  a  39.    See  also  tnfra  SI  147- 

"Where  the  duty  has  its  roots  In 
contract,  the  undertaking  to  observe 
due  care  may  be  -  Implied  from  the 
relationship,  and  should  It  be  the 
fact  that  a  breach  of  the  agree- 
ment also  constitutes  such  a  failure 
to  exercise  care  as  amounts  to  a  tort, 
the  pldlntift  may  elect,  as  fhe  com- 
mon-law authorities  have  It,  to  sue  in 
case  or  In  assumpsit."  Flint,  etc.. 
Mfg.  Co.  V.  Beckett,  167  Ind.  491.  4B8, 
79  NB  503,  12  LRAks  924. 

61.  Howe  V.  Cook,  21  Wend.  (N. 
T.)  29;  Cook  v.  Haggarty,  S6  Pa. 
87  [aft  2  Grant  2671. 

ra.  Flint,  ato.,  lifg.  Co.  t.  Beck- 
ett. 167  Ind.  491.  79  NB  603,  12 
LRANS  924:  Boblnson  v.  ThreadglU, 
86  N.  a  89. 

63.  Sanford  v.  American  DIst.  Tel. 
Co.,  IS  Misc.  88,  34  NTS  144;  Roth- 
chlla  V.  Grand  Trunk  R.  Co.,  10  NTS 
8«,  19  NYClvProc  63;  Cook  v.  Hag- 
garty, 36  Pa.  67  fair  2  Grant  267]. 

64.  Dean  v.  McLean,  48  VL  412, 
21  AmR  130. 

65.  Dean  v.  McLean,  48  Vt. 
21  AmR  180. 

66.  Weaver  v.  Jones.  24  Ala. 
McLaughlin  v.  Dunn,  45  Mo.  A. 
Carson  River  Lumber  Co.  v. 
sett.  2  Nev.  249. 

Waiver  of  tort  and  aotton  la  oon* 
tract  see  tnfra  S  161. 

67.  Weaver  v.  Jones,  24  Ala.  420; 
Xrf>ckwood  V.  Thunder  Bay  River 
Boom  Co..  42  Mich.  536,  4  NW  292; 
McLaughlin  v.  Dunn,  45  Ma  A.  645. 

Waiver  of  tort  and  notion  In  fwa- 
tnwt  see  Infra  9  162. 

68.  Devin  V.  Walsh,  108  Iowa  428. 
79  NW  138. 

Waiver  of  tort  and  aotlon  Ik  «on- 
traot  see  Infra  I  163. 

[al  Action  constraed  mm  la  oon- 
tract. — ^West  v.  McClurej  85  Miss.  296, 
37  S  752  (action  to  recover  the  value 
of  trees  cut  and  converted  by  de- 
fendant to  his  own  use). 

69.  Church  of  Holy  Commnalon  v. 
Paterson  Bxtenelon  R.  COm  68  N.  J.  L. 
399,  63  A  449,  1079. 

76l   Akin  v.  Davis.  11  Kan.  680. 

71.  Akin  T.  Davis.  11  Kan.  680; 
Utchfleld  V.  Norwood  Mfg.  Co.,  22 
Apn.  Dtv.  669,  48  NTS  496. 

fa]  XUnatratlima,— (1)  Where  de- 
fendant acquired  by  a  contract  the 
right  to  construct  a  dam  of  a  cer- 
tain height,  and  to  flood  plalntifTs 


412, 

420; 
645; 
Bas- 


lands  to  a  certain  point,  and  sub- 
sequently raised  the  dam  so  as  to 
fiood  a  greater  amount  of  land,  it 
was  held  that  an  action  to  recover 
damages  merely  for  such  excess  was 
in  tort,  although  the  complaint  set 
oat  the  original  contract  Akin  v. 
Davis,  11  Kan.  680.  <2)  Where  de- 
fendant bad  acquired  by  contract 
the  right  to  cut  and  remove  certain 
timber  from  plalntifTs  land.  It  was 
held  that  an  action  against  him  to 
recover  damages  for  cutting  timber 
not  authorized  by  the  eontmet,  for 
flooding  more  land  than  anthorised 
in  the  c<m8tructlon  of  a  dam.  and 
for  making  a  road  through  the  land 
after  his  right  under  the  contract 
had  expired,  was  In  tort  and  not  for 
breach  of  contract.  Litchfield  v.  JXor- 
wood  Mfg.  Co..  21  App.  Div.  669,  48 
NYS  49«. 

72.  Northern  Pac.  R.  Co.  Myer»- 
Parr  HlU  Co.,  64  Wash.  447.  103  P 
453. 

73.  Crothers  v.  Acock,  43  Mo.  A.  318. 

74.  Bemedlea  for  tmeovmxj  at  pen- 

■Itlea  see  Penalties  [SO  Cyc  1343]. 

76.  Katzensteln  v.  Raleigh,  etc, 
R.  Co.,  84  N.  C  688;  Edenton  v.  Wool, 
66  N.  C.  379.  See  also  Wtu^man  v. 
Empire  Loan  Co.,  46  Tex.  Civ.  A.  469, 
101  SW  499  (holding  that  an  action 
under  a  statute  authorising  an  "ac- 
tion of  debt"  to  recover  double  the 
amount  of  usurious  Interest  received 
or  collected  Is  not  In  tort). 

ta]  Statntory  provisions. — In 
some  cases  the  statutes  expressly 
provide  that  a  penalty  may  be  re- 
covered by  an  action  In  contract 
Miller  V.  Stampul.  88  N.  J.  Ij.  278. 
84  A  201. 

76.  Chaffee  v.  U.  S..  IS  Wall.  (U. 
S.)  616.  .21  L.  ed.  908:  Wright  v. 
Sample,  162  Ala.  222,  60  S  268;  West- 
ern Union  Tel.  Co.  v.  Taylor,  84  Ga. 
408.  11  SE  396,  8  LRA  189. 

77.  Chaffee  v.  VS.  8.,  18  Wall.  (U. 
S.)  516,  21  L.  ed.  908;  Western  Union 
Tel.  Co.  V.  Taylor,  84  Ga.  408,  11  SE 
396,  8  LRA  189;  and  cases  infra 
note  78.  See  also  Penalties  [80  Cyo 
1346]. 

"The  action  of  debt  lies  for  a 
statutory  penalty,  because  the  sum 
demanded  Is  certain,  but  thou^  in 
form  ex  contractu,  it  is  founded  in 
fact  UDon  a  tort."  Chaffee  v.  IT. 
18  Wall.  (tT.  S.)  616,  638.  21  L.  ed.  908. 

78.  U.  S.— Chaffee  v.  U.  8.,  H 
Wall.  516,  21  L.  ed.  908. 

Ala.— Wright  v.  Sample^  162  Ala. 
222.  60  S  268.  _ 
Oa.— Western   t^lon   TeL  Col  v. 
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Agent,  Factor,  or  Broker."  Where  an  agent  is 
guilty  of  n^Ugenoe  or  other  tortious  conduct  in 
regard  to  the  performance  of  the  duties  which  he 
has  nndertakeUj  the  principal  may  ordinarily  sue 
the  agent  either  in  contract  or  in  tort."  If  it 
appears  that  the  complaint  is  based  upon  the  express 
or  implied  undertaking  of  the  agent  the  action  is  in 
contract,^  although  tortious  conduct  on  the  part  of 
the  agent  is  alleged;^  hut  if  it  is  based  upon  the 
tortious  breach  of  duty  the  action  is  in  tort."  The 
same  principles  apply  in  actions  against  factors 
and  brokers,^  both  as  to  the  right  of  the  principal 
to  sae  either  in  contract  or  in  tort,""  and  as  to  the 
determination  of  the  form  of  the  action  in  particn- 
lar  cases."* 


[$  148 j  (2)  Bailee.  Owing  to  the  nature  of  the 
relations  between  bailor  and  bailee,*^  the  bailor,  in 
case  of  a  breach  of  duty  by  the  bailee,  ordinarily 
has  a  choice  of  remedies,"  and  may  sue  either  in 
contract  on  the  express  or  implied  undertaking  of 
the  bailee,^  or  in  tort  for  his  wrongful  act  or  breach 
of  duty,  and  there  may  be  of  course  positive 
wrongful  acts  on  the  part  of  the  bailee,  for  which 
an  action  in  tort  may  he  maintained  independently 
of  the  contractual  relation  between  the  parties." 
If  it  appears  from  a  construction  of  the  complaint,^ 
as  a  whole,"'  that  th^  gist  of  the  action  is  a  breach 
on  the  express  or  implied  undertaking  of  the  bailee, 
the  action  is  in  contract,**  althoi^  the  complaint 
also  alleges  negligence  or  other  tortious  eonduct  on 


Taylor.  84  Oa.  408,  11,  BE  896,  8  LRA 
189. 

III. — ^Bowers  t.  Oreen,  2  I1L  42. 

Pa_ — Oaborn  v.  Athens  Firat  Nat 
Bank.  151  Pa.  134,  26  A  28». 

Va. — Western  Union  Tel.  Co.  v. 
Srlffht,  90  Va.  778,  20  SB  146.  ' 

[al  Jtolaaiotlon'  of  JwUoe. — An 
action  for  a  penalty  Is  not  one  "aris- 
ing ex  contractu"  within  the  applica- 
tion of  a  constitutional  provision  de- 
Snlng  and  Ilmltlngr  the  jurisdiction 
of  justices  of  the  peace,  but  it  would 
be  otherwise  If  the  expression  had 
been  "tn  form  ex  contractu,"  as  a 
penalty  may  be  recovered  by  an  ac- 
tion of  debt  which  is  in  form  ex 
contractu.  Western  Union  Tel,  Co. 
V.  Taylor,  84  Oa.  408,  11  BE  396,  8 
LRA  189. 

79.  Aotlon  %r  tUrd  party  affalnst 
•rant  see  Principal  and  Agrent  [81 
Cyc  18141. 

SOL  Fiaellty  Trust  Co.  v.  Poole,  186 
111.  A.  266;  Rldder  v.  Whltlock,  12 
HowPr  (N.  T.>  208:  Reeside  v.  Ree- 
side,  49  Pa.  822,  88  AmD  803;  Ma- 
loney  v.  Barr,  27  W.  Va.  881.  But 
Bee  Royce  v.  Oakes,  SO  R.  I.  418,  89 
A  758.  U  LRA  845. 

"For  a  breach  of  the  duty  an  a^ent 
owea  to  his  principal,  the  action  may 
be  In  assumpsit  for  the  breach  of 
the  Implied  promise,  or  In  case  for 
the  breach  of  the  implied  duty." 
Fidelity  Trust  Oo.  v.  Poole,  186  IIL 
A.  2«,  278. 

[al  BlfM  to  au  1b  eoutraot. — 
Sandoval  v.  Randolph,  222  U.  S.  161, 
82  set  48.  58  U  ed.  142:  Mangnim  v. 
Ball.  48  Hiss.  288,  6  AmR  488:  Houx 
V.  Russell,  10  Mo.  246;  Paul  v. 
Grimm,  165  Pa.  189,  80  A  721,  44 
AmSR  648;  Maloney  v.  Barr,  27  W. 
Va.  881. 

[bl    Wfht  to  nu  In  tort^"The 

relation  of  principal  and  agent  is  no 
reason  why  the  agent  may  not  be 
sued  In  an  action  of  tort  by  his  prin- 
cipal, and  in  such  case  the  measure 
of  damages  Is  the  same  as  if  the  re- 
lation did  not  exist."  Miller  v.  John. 
Ill  m.  A.  66,  59  [atr  208  W..  173,  70 
NB  27]. 

81.  Oreentree  v.  Rosenstock,  61  K. 
Y.  588;  Hutchcroft  y.  Herren,  83  Or. 
1.  52  P  692:  W.  H.  Klbllnger  Co.  v. 
Sauk  Bank,  131  Wis.  595,  111  NW  709. 

[a]  AoUona  ooastnwd  ai  In  oon- 
traoc^ — (1)  Generally.  Sandoval  v. 
Randolph,  11  Arls.  371,  95  P  119; 
Ames  v.  Stevens.  120  Mass.  218:  Star- 
in  V.  Fonda,  107  App.  Dlv.  539,  96 
NTS  879.  (2)  Aetion  to  recover  over- 
payments of  commlsBlon  made  by  rea- 
son of  misrepresentations  on  the  part 
of  defendant.  ^  Frick  v,  Larned,  50 
Kan.  776,  88  P  888.  (8)  Breach  of 
agreement  hy  a  bank  to  present  a 
note  for  payment,  and  In  case  of 
nonparment  to  return  it  toplalntifr 
by  a  certain  date.  W.  H.  Klbllnger 
Co.  V.  Sauk  Bank.  181  Wis.  595,  111 
NW  709.  (4)  Deilvery  of  goods  sold 
without  requiring  payment  In  ad- 
vance as  Instructed.  J.  I.  Case 
Threshing  Mach.  Co.  v.  Folger,  136 
Wis.  468,  117  NW  944.  (6)  Making 
secret  profit.  Sandoval  v.  Randolph. 
222  U.  S.  181-  82  SCt  48,  54  L.  ed! 
142.    (6)  Refusal  to  aooount  for  or 


pay  over  proceeds  of  property  sold 
by  defendant  ae  agent.  Green  tree 
v.  Rosenstock,  61  N.  Y.  688;  Fyfe  v. 
Jackson,  65  App.  Dtv.  74.  66  NTS 
972;  Sheahan  v.  Shanahan,  6  Hun  (N. 
Y.)  461;  Hunger  v.  Hess,  28  Barb.  <N. 
Y.)  75.  (7)  Refusal  to  account  for  or 
pay  over  proceeds  of  note  placed  In 
defendant's  hands  to  be  discounted. 
Selye  v.  Zlmmer,  61  Hun  623,  16  NYS 
881.  (S)  Retaining  from  the  pro- 
ceeds ei  a  sale  an  unauthorised 
amount  as  commission.  Hutchcroft 
v.  Herren.  83  Or.  1.  62  P  692.  (9)"  Sale 
of  goods  for  less  than  authorized 
price.  Klepner  v.  O.  J.  Lewis  Mer- 
cantile Co.,  159  Fed.  94,  86  CCA  284. 
(10)  Sale  of  goods  on  credit  instead 
of  lor  cash.  Maloney  v.  Barr,  27  W. 
Va.  881, 

83.  Sandoval  v.  Randolph,  11  Arts. 
371,  9S  P  119;  Oreentree  v.  Rosen- 
stock,  61  N.  Y.  683;  Fyfe  v.  Jackson, 
66  App.  Div.  74,  6«  NYS  972:  Selye 
V.  Zlmmer,  81  Hun  888.  16  Nfs  881; 
Sheahan  Shanahan,  6  Hun  (N.  Y.) 
461. 

83.  Miller  v.  John,  111  Ttt.  A.  66 
raff  208  III.  178,  70  NE  27];  Rauh 
V.  Stevens,  21  Znd.  A.  S50,  52  NB  997. 

[al  Aemia  omuBferaM  mm  la  tort. 
— (1)  IVaud  and  deceit  on  the  part 
of  an  agent  as  to  the  quality  of  land 
which  plaintiff  was  thereby  Induced 
to  aocept  In  exchange  for  other  land. 
Miller  V.  John,  111  111.  A.  68  faff  208 
ni.  178,  70  NB  87].  (S)  Refusal  to 
account  for,  and  conversion  of,  pro- 
ceeds of  sale  of  plaintiff's  property 
by  defendant.  Rauh  v.  Stevens,  21 
Ind.  A.  460,  62  NB  997. 

84.  Shreeve  t.  Adams,  6  Phlla. 
(Pa.)  280.  See  also  oases  uifra  notes 
85,  86. 

85.  Barber  t.  Glllngwood,  137 
App.  I>lv.  704,  122  NYS  369:  Shreeve 
V.  Adams,  6  Phila.  (Pa.)  260.  See 
also  Taussig  v.  Hart.  68  N.  Y.  425; 
Taussig  V.  Hart.  49  N.  Y.  801;  Car- 
negie V.  Canada  Federal  Bank.  5  Ont. 
418.  But  see  Hartford  v.  Smith,  199 
Fed.  763.  118  CCA  201. 

Ja]  Where  a  broker  wrongfully 
sens  stoelcs  which  he  Is  carrying  for 
a  customer  on  margin,  the  customer 
may  either  sue  in  tort  for  a  con- 
verBlon  or  sue  for  breach  of  contract. 
Barber  v.  Blllngwood,  187  App.  Dlv. 
704.  122  NYS  369. 

86.  Barber  v.  Elllngwood,  137  App. 
Div.  704,  122  NYS  369;  Yardum  v. 
Wolf.  88  App.  Dlv.  247.  64  NYS  192. 

[a]  Aotlona  oonstmed  as  in  tort. 
— Tardum  v.  Woolf,  83  App.  Dlv, 
247,  54  NYS  192  (conversion  by  fac- 
tor in  refusing  to  account  for  pro- 
ceeds of  goods  sold  and  to  return 
goods  unsold). 

87.  Mobile  Bank  v.  Hugglns,  3 
Ala.  206;  Zell  v.  Dunkle,  166  Pa.  353, 
27  A  88.  See  alAo  cases  infra  notes 
88-90,  and  supra  I  139. 

88.  Ala. — Mobile  Bank  v.  Hugglns, 
3  Ala  206. 

Ark. — Ferrler  v.  Wood,  9  Ark.  85. 

Ga.— Bates  v.  Bigby,  123  Ga.  727, 
61  SE  717. 

Nebr. — Hart  v.  Barnes,  24  Nebr. 
788,  40  NW  822. 

N.  Y.— International  Bank  v.  Uon- 
teath.  88  N.  T.  887:  Harms  t.  New 


York,  69  Misc.  316.  126  NYS  4^7; 
Suydam  v.  Smith.  7  Hill  182;  Howe 
v.  Cook,  21  Wend.  29. 

Pa.~Zell  T.  Donkle,  166  Pa.  353, 
27  A  38. 

Tenn. — Mullen  v.  Ensley,  8 
Humphr.  428. 

"Whenever  a  contract  Includes  a 
bailment,  and  It  Is  broken  by  the 
bailee,  either  case  or  assumpsit  may 
be  sustained  by  the  bailor,  at  his 
option;  if  he  declares  In  case,  the 
fraud  or  negligence  of  the  bailee 
constitutes  the  gravamen  of  the 
charge;  If  In  assumpsit,  then  the 
promise  and  undertaking,  with  Its 
breach,  constitutes  the  ground  of  the 
action."  Mobile  Bank  v.  Hugglns,  3 
Ala.  206,  211.  "At  common  law,  in 
case  of  bailment,  there  has  always 
been  a  choice  of  forms  of  action  be- 
tween actions  on  the  case  and  as- 
sumpsit, which  Is  Itself  really  an 
action  on  the  case.  Case  lies  for 
breach  of  duty,  and  assumpsit  for 
breach  of  promise."  Hart  v.  Barnes, 
24  Nebr.  782.  786,  40  NW  822.  "When 
a  bailee  for  hire  returns  the  property, 
damaged,  two  causes  of  action  exist 
in  favor  of  the  bailor;  in  tort,  for 
the  damages  occasioned  by  the 
bailee's  negligence;  or,  waiving  the 
tort,  for  breach  of  the  contract  of 
bailment.  As  between \these  causea 
of  action  he  has  the  right  of  elec- 
tion." Harms  v.  New  York,  89  Misc. 
815,  817,  128  NYS  477. 

[al  Aa  aortlov  for  numer  lud  and 
nosffed  will  not  lie  against  a  bailee 
who  has  delivered  over  the  property 
which  Is  the  subject  matter  of  the 
bailment  to  a  third  person  who 
claimed  title  thereto,  wltnout  receiv- 
ing anything  therefor,  the  proper 
remedy  being  either  trover  or  .an  ac- 
tion on  the  case  for  violation  of  duty 
as  bailee.  Bamum  v.  Stone,  27  Mich. 
332. 

80.  Cal. — Chapman  v.  State.  104 
Cal.  690,  88  P  457,  43  AmSR  158. 

Mass. — Prescott  v.  Ward,  10  Al- 
len 203. 

Nebr. — Hart  v.  Barnes,  24  Nebr. 
782.  40  NW  822. 

N.  Y. — International  Bank  v.  Mon- 
teath,  39  N.  Y.  297:  Harms  v.  New 
York,  69  Misc.  815,  126  NYS  477. 

Pa.— Zell  V.  Dnnkle,  156  Pa.  853,. 
27  A  38 

00.  Suydam  Smith,  7  Hill  (N. 
Y.)  182:  Robivmm  t.  Threadglll.  85 
N.  C  89. 

[a]   Altlungli  the  eontraefc  Is  toUL 

because  entered  into  on  Sunday,  an 
action  in  tort  may  be  maintained  for 
negligence  or  misconduct  in  the  per- 
formance of  the  duty  assumed.  Cos- 
tello  V.  Ten  Byck,  86  Mich.  348,  49 
NW  152,  24  AmSR  128. 

91,  Keeler  v.  Clark,  18  AhbPr  (N. 
Y.)  154;  Dungan  v.  Read,  167  Pa.  393, 
31  A  639. 

ea.   Austin  V.  Rawdon,  44  N.  Y.  63. 

83.  Holt  Ice,  etc.,  Co.  t.  Arthur 
Jordan  Co.,  25  Ind.  A.  814,  57  NB: 
675. 

94.  Ala. — Mobile  Bank  v.  Hugglns,. 
8  Ala.  206. 

Ark. — Bertig  T.  Norman,  101  Ark^ 
76.  141  8W  881.  AnnCasl018D  848. 


Digitized  by 


Google 


1024  [1C.J.] 


ACTIONS 


[§§  148-149 


his  part but  if  it  appears  that  the'  gist  of  the 
action  is  some  positive  tortious  aet  or  breach  of  a 
general  duty  imposed  by  the  relation  between  the 
parties  it  is  in  tort,"  although  the  coniplaint  refers 
to  the  contract  of  bailment. 

[$  149]  (3)  Bank.  A  bank  may  under  some 
circumstances  be  sued  by  a  customer  either  in  con- 
tract or  in  tort,^  the  form  of  action  depending  upon 
whether  it  is  based  upon  a  breach  of  express  or 
implied  agreement  or  upon  a  breach  of  duty  imposed 
by  law  but  under  some  circumstances  the  remedy 
has  been  held  to  be  exclusively  in  contract/  or 

Cal. — Chapman  v.  State,  104  CaL 
«90,  38  P  4S7,  iV-AmSR  158. 

IntL— Holt  ice.  etc,  Co.  v.  Arthur 
Jordan  Co.,  SB  Ind.  A  Sl4,  67  NB 
&7S. 

Iowa. — McGinn  v.  Butler.  81  Iowa 
160. 

Nebr. — ^Hart  v.  Barnes,  24  Nebr. 
782,  40  NW  322. 

N.  T. — Austin  V.  Rawdon,  44  N.  T. 
«3;  Harms  v.  New  York,  69  Misc.  815, 
125  NTS  477;  Howe  v.  Cook,  21  Wend. 
29. 

Pa. — Cook  V.  Haggerty,  36  Pa.  87, 
2  Grant  257. 

Wis. — Johnston  v.  Charlee  Abresch 
Co.,  123  Wis.  130,  101  NW  395,  107 
AmSR  995,  68  LRA  934. 

[a]  Aotioiui  oonstmed  as  in  ooa- 
tTMb>— (1)  Damage  to  butter  stored 
In  defendant's  cold  storage  ware- 
house. Holt  Ice,  etc.,  Co.  v.  Arthur 
Jordan  Co.^  26  Ind.  A.  S14,  67  NE  575. 
(2)  Iioss  of  goods  hy  the  fftvlng  way 
of  defendant's  wharf  owing  to  Its 
negligently  unsafe  condition.  Chap- 
man V.  State.  104  Cal.  690,  SS  P  4S7, 
48  AmSR  IBS.  (3)  Refusal  to  return 
money  deposited  with  defendant  un- 
der an  agreement  to  hold  It  subject  to 

?lalntl(rs  order.  Randolph  t.  Walker, 
8  S.  C.  167,  69  SE  856.  (4)  Refusal 
to  return  property  lent  to  defendant. 
Slutts  V.  Chafee,  48  Wis.  617.  4  NW 
763.  <&)  Refusal  to  return  securities 
held  as  GollateraL  Austin  v.  Raw- 
don, 44  N.  T.  63.  (6)  Wrongful  sale 
of  grain  stored  in  defendant's  ware- 
house. McOinn  V.  Butler,  81  Iowa 
160. 

95.    McGinn    v.    Butler.    31  Iowa 
'  160;  Austin  v.  Rawdon,  44  N.  T.  63; 
Howe  V.  Cook,  21  Wend.  (N.  Y.)  29; 
Cook  V.  Haggerty,  36  Pa.  67,  2  Grant 
257. 

[a]  ZUustratlous. — (1)  In  an  ac- 
tion for  a  failure  to  deliver  to  plain- 
tiff grain  stored  in  defendant's 
■warehouse  according  to  a  contract 
alleged,  an  allegation  that  defendant 
had  shipped  and  sold  the  grain  and 
thereby  converted  it  to  his  own  use 
does  not  make  the  action  one  in  tort. 
McGinn  v.  Butler,  31  Iowa  160.  (2) 
In  an  action  for  an  Injury  to  a  horse 
-which  defendant  had  hired'  from 
plaintiff.  If  the  complaint  Is  clearly 
founded  upon  the  contract  Its  char- 
acter Is  not  changed  by  an  allegation 
that  defendant  negligently  and  im- 
properly drove  the  horse.  Howe  v. 
Cook,  21  Wend.  (N.  T.)-  29.  (3>  A 
complaint  alleging  an  agreement  un- 
der which  certain  securities  were  de- 
livered to  defendant  to  be  held  as 
-collateral,  and  a  refusal  to  return 
the  same  in  accordance  with  such 
agreement,  are  in  contract,  and  allega- 
tions of  a  wrongful  disposition  and 
conversion  of  the  securities  by  de- 
fendant will  not  change  the  charac- 
ter of  Uie  action.  Austin  v.  Rawdon, 
44  X.  T.  68. 

98.  Ala.— Myera  v.  Gilbert,  18  Ala. 
467. 

Minn. — Kramer  v.  Northweetem 
fHe.  Co.,  91  Minn.  346,  98  NW  96. 

N.  Y.— Allen  v.  Allen,  52  Hun  398. 
E  NYS  518  [aff  2  NYS  566];  Keeler 
V.  Clark,  18  AbbPr  154. 

Pa. — Dungan  v.  Read,  167  Pa.  393, 
91  A  689. 

Tenn. — Angus  v.  Dickerson,  Meigs 
■459. 

"The  precedents  in  an  action  on 
the  case  in  form  ex  delicto  against 


exclusively  in  tort.'  Thus  it  has  been  held  that 
where  a  bank  acts  as  a  collecting  agent,  the  cus- 
tomer may,  for  a  breach  of  duty  in  regard  to  making 
the  collection,  sue  either  in  contract  or  in  tort,^  but 
that  after  collection  is  made  and  the  amount 
credited  to  the  customer's  aceonnt,  the  relation 
between  the  parties  is  one  of  debtor  and  creditor, 
and  that  for  a  refusal  to  pay  over  the  amouzit  the 
action  must  be  in  contract.*  Since  a  depositor's 
contract  with  a  bank  is  with  the  corporation,  his 
r^ht  of  action  against  the  directors  in^vidually  for 
a  loss  of  his  deposit,  caused  by  their  n^lect  and 


a  bailee,  may  be  seen  in  2  Chltty*s 
PI.  311  et  seq..  in  which  It  will  be 
seen  that  the  breach  assigned  Is  not 
of  a  contract,  but  of  the  performance, 
of  a  duty  of  the  defendant,  which 
consists  always  either  in  a  nonfea- 
sance, misfeasance,  or  malfeasance." 
Baxter  v.  Pope,  Meigs  467,  468 
note. 

[a]    Aotiona  ooutmed  as  In  tort, 

— <1)  Conversion  of  grain  stored  In 
defendant's  warehouse.  Kramer  v. 
Northwestern  £X  Co..  91  Minn.  346, 

?8  NW  96.  <2)  Conversion  of  prom- 
asory  note  by  Indorsing  and  nego- 
tiating It  and  appropriating  the  pro- 
ceeds. Allen  V.  Alien,  52  Hun  398, 
5  NYS  518  jaa  2  NYS  666,  17  NYSt 
9711.  (3)  injury  to  hired  horse  by 
negligent  and  improper  use.  Walker 
V.  JMelllsh,  136  Mich.  465,  98  NW  2; 
Dungan  v.  Read,  167  Pa.  393,  31  A 
639.  (4)  Injury  to  hired  slave  by 
using  him  In  unauthorized  employ- 
ment. Myers  v.  Gilbert,  18  Ala.  467; 
Ansrus  V.  Dickerson,  Meigs  (Tenn.) 
4S9;  Harvey  v.  Sklpwlth,  16  Gratt. 
(57  Va.)  S93.  (6)  Injury  to  horse 
paatured  by  defendant,  caused  by 
disease  communicated  from  other 
horses  pastured.  Costello  t.  Ten 
Byck,  86  Mich.  848,  49  NW  158,  24 
AmSR  128.  (6)  Injury  to  work  oxen 
by  negligence  of  defendant.  Keeler 
V.  Clark,  18  AbbPr  (N.  Y.)  154.  (7) 
Wrongful  repledge  of  bonds  pledged 
to  defendant.  Interurban  Constr.  Co. 
V.  Hayes,  191  Mo.  248.  89  SW  927.  (8) 
Wrongful  sale  of  stocks  held  as  col- 
lateral security.  Stevens  v.  Hurl- 
hut  Bank,  31  Conn.  146. 

97.  Walker  v.  MelHsh,  135  Mich. 
465,  98  NW  2;  Kramer  v.  Northwest- 
ern El.  Co.,  91  Minn.  346,  98  NW  96. 

[al  ninstratlozis. — ( l )  in  an  ac- 
tion for  a  conversion  of  grain  stored 
In  defendant's  warehouse  the  court 
said:  "While  the  contract  of  bail- 
ment is  set  fdrth,  it  may  be  treated 
In  the  nature  of  an  explanation  of 
the  manner  In  which  the  wheat  was 

glace  d  in  appellant's  possession." 
Tamer  v.  Northwestern  EI.  Co.,  91 
Minn.  346,  348,  98  NW  96.  (2)  In  an 
action  for  a  negligent  injury  to  a 
hired  horse  the  court  said:  "The  ac- 
tion Is  clearly  ex  delicto.  It  Is  true, 
the  statement  commences  oy  reciting 
a  contract,  but  that  Is  merely  mat- 
ter of  Inducement,  to  show  how  the 
defendant  acquired  possession  of  the 
property  on  which  he  afterwards 
committed  the  trespass  complained 
of."  nunpan  v.  Read,  167  Pa.  893, 
394.  31  A  639. 

98.  Jefferson  County  Sav.  Bank  v. 
Hendrlx.  147  Ala.  670,  39  8  295,  1 
LRANS  246. 

[a]  Biirht  to  warn  In  ooatlMfc— 
Where  a  vealer  In  live  stock,  by  ar- 
rangement with  a  hank,  gives  checks 
on  the  hank  In  pavment  for  stock 
purchased,  and  draws  a  draft  on  his 
commission  merchant  and  deposits 
It  with  the  bank  to  cover  these 
checks,  and  the  bank  collects  the 
draft  and  apnUes  the  amount  on  a 
debt  due  from  the  dealer,  and  re- 
fuses to  pay  the  checks,  the  holder 
of  such  a  check  may  sue  the  bank 
In  contract  for  money  had  and  re- 
ceived. Yorke  v.  Farmers'  Bank,  105 
Mo.  A.  127.  79  SW  968. 

lb]  Wagt^  to  Stt*  In  tort^(l)  For 
a  breach  of  duty  Imposed  by  law  the 
action  may  be  Drought  In  tort  Sol- 


omon V.  Bates,  118  N.  C.  311,  24  SB 
478,  54  AmSR  725.  (2)  Thus  the  re- 
fusal of  a  bank  to  honor  a  check  of 
a  depositor  who  has  sufflcient  funds' 
to  meet  the  same  is  not  merely  a 
breach  of  contract,  but  a  wrong  for 
which  an  actioA  in  tort  will  lie  (Sim- 
InofC  V.  Goodman,  eta.  Bank.  18  CaL 
A.  B,  121  P  939),  (3)  particularly 
where  the  drawer  Is  a  merchajnt  or 
trader  (Svendsen  v.  Duluth  State 
Bank.  64  Minn.  40,  6B  NW  1086,  SS 
AmSR  522.  31  LRA  552). 

99.  Jefferson  County  Sav.  Bank  v. 
Hendrix,  147  Ala.  670,  89  S  295,  1 
LRANS  246;  Solomon  v.  Bates.  118 
N.  C.  311,  24  SE  478.  54  AmSR  725. 

[a]  AMaam  oogutxasd  m  In  oob- 
traot. — (1)  Action  for  wrongful  re- 
fusal  to   pay   a   check   drawn  by 

Elalntlfl  against  his  deposit  account, 
lorick  V.  Palmetto  Nat  Bank.  76  S. 
C.  500,  67  SB  627.  (2)  Where  a  mort- 
gagee sends  through  a  bank  part  of 
the  money  loaned  to  a  contractor  to 
be  paid  by  the  receiving  bank  to  a 
creditor  having  a  claim  against  the 

{iroperty  mortgaged,  and  tne  receiv- 
ng  bank  applies  it  to  a  debt  owing 
it  by  the  contractor,  an  action  for 
such  misapplication  Is  an  action  on  an 
implied  contract,  and  not  in  tort. 
Wfnfield  Nat.  Bank  v.  Railroad  Loan, 
etc..  Assoc.,  71  Kan.  584,  81  P  202. 
(3)  An  action  by  a  depositor  for  the 
amount  of  altered  checks  over  and 
above  the  sums  for  which  they  were 
originally  drawn  is  an  action  of  con- 
tract, and  is  not  changed  to  an  action 
of  tort  by  an  allegation  of  negligence 
in  the  reply  which  is  made  merelv 
to  defeat  the  defense  of  negligence 
set  up  by  defendant.  Crltten  v.  Chem- 
ical Nat.  Bank,  171  N.  T.  219.  68  NB 
969,  57  LRA  529  [mod  60  App.  Div. 
241,  70  NTS  246]. 

I.  Tlnkham  v.  Hey  worth,  31  IIL 
519. 

3.  Modern  Woodmen  of  America 
V.  Union  Nat.  Bank,  108  Fed.  753, 
47  CCA  667  (holding  that  where  one 
bank,  for  the  accommodation  of  an- 
other and  to  conceal  the  fact  of  a 
certain  deposit  In  the  latter,  issues 
a  false  certificate  not  in  the  form  of  a 
negotiable  certificate  of  deposit,  but  to 
the  effect  that  the  amount  of  such  de- 
posit Is  to  the  credit  of  the  depositor 
In  the  bank  issuing  such  certificate, 
and  the  depositor  in  reliance  thereon 
Is  injured  through  a  failure  of  the 
bank  actually  holding  the  deposit,  his 
remedy  against  the  oank  Issuing  the 
false  certificate  is  in  tort  for  deceit, 
and  not  in  contract  upon  the  certifi- 
cate or  upon  Implied  promise  to  pay 
the  amount  thereof). 

S.  Jefferson  County  Sav.  Bank  t. 
Hendrlx,  147  Ala.  670,  89  S  Z9B.  1 
LRANS  846. 

Fa]  SUht  to  warn  in  eontiaofcf— 
Where  a  rank  receives  a  draft  for 
collection,  and  instead  of  collecting 
in  money  accepts  a  check  which  Is 
subsequently  dishonored,  the  bank 
Is  liable  for  the  amount  of  the  draft, 
and  such  liability  may  be  enforcftd 
hy  an  action  In  contract  for  money 
had  and  received.  Landa  v.. Kansas 
City  Traden^  Bank,  118  Mo.  A  356, 
49  SW  770. 

4.  Tlnkham  v.  Heyworth,  81  IIL 
B19  fwhere  a  distinction  Is  made  be- 
tween attorneys  and  banks  as  to  thefr 
rights  and  liahllitlas  -with  regard  to 
funds  collected). 
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mismana^ment,  is  neeesaarily  in  tort,  and  not  in 
contract/  If  a  depositor's  account  is  overdrawn  by 
means  of  the  unauthorized  use  of  checks  which 
lie  has  si^ed  in  blank,  the  bank  may  recover 
from  the  depositor  th^  amount  of  the  overdraft 
in~  an  action  of  contract,  altboimrh  the  right  of 
action  arises  by  reason  of  the  n^ligenee  of  de- 
fendant.* 

150]  (4)  Oftrrier  of  Ooods.  Owing  to  the 
nature  of  the  relation  between  a  shipper  and  a 
common  carrier  of  goods,^  the  shipper,  in  ease  of  a 
breach  of  duty  by  the  carrier,  ordinarily  has  a 
choice  of  remedies,  and  may  sue  either  in  contract 
upon  £he  contract  of  shipment,"  or  in  tort  for  breach 


of  the  public  duty  imposed  by  law.*"  But  even  as 
against  a  common  carrier,  the  right  to  elect  as 
between  contract  and  tort  does  not  exist  under  all 
circumstances.^^  Thus  for  a  breach  of  contract 
which  does  not  involve  any  breach  of  public  duty 
the  remedy  ia  exclusively  in  contract,*'  and  for  a 
breach  of  public  duty,  where  there  is  no  contractual 
relation  between  the  parties,'  the  proper  remedy  is 
in  tort."  It  has  sometimes  been  held  that,  if  there 
is  a  special  contract  varying  the  carrier's  common- 
law  liability,  the  action  must  be  on  the  contract;** 
but  other  decisions  hold  that  notwithstanding  such 
contract  the  shipper  may  sue  in  tort  for  breach  of 
the  public  duty,  °  and  that  any  variation  or  limita- 


B.  SoIoniDn  V.  Bates,  118  N.  C.  311, 
24  SE  478.  bi  AmSR.  725;  Tate  V. 
Bates,  118  N.  C.  287,  24  SB  4S2,  64 
AmSR  719. 

e.  Trust  Co.  of  America  v.  Conk- 
lln,  6S  Mlac.  1,  119  NYS  367. 

7.  Owena  v.  Chicago,  etc.,  R.  Co., 
139  Iowa  538,  117  NW  762;  Spence 
V.  Norfolk,  eta,  R.  Co.,  92  Va.  102, 
22  SB  815,  29  LRA  578.  S«e  supra 
I  139. 

8.  U.  S. — Central  Trust  Co.  v.  Bast 
TennesBee.  etc..  R,  Co.,  70  Fed.  764; 
Bancroft-whUney  Co.  v.  Pacinc  Coast 
Bteamship  Co.,  ei  Fed.  213. 

Ark. — St.  Louis,  etc..  R.  Co.  v.  Wtl- 
Bon,  85  Ark.  267.  107  SW  97S. 

Ga.— Wrlcht  V.  Southern  R.  Co., 
7  Ga.  A.  bT2,  67  8E  272;  Jenkins  V. 
Seaboard  Air-Line  Ry..  S  Oa.  A.  381, 
S9  SB  1120. 

Ind.  T. — ^American  Bxpress  Co.  T. 
Lankford.  1  Ind.  T.  283.  S9  SW  SIT. 

Iowa. — Owena  v.  Chicago,  etc.  BL 
Co.,  13»  Iowa  838,  117  NW  7«2. 

Mo. — Blackmer.   etc..  Pipe  Co. 
Mobile,  etc.,  R.  Co..  187  Mo.  A.  479, 
119  SW  1;  Llbhy  v.  St.  Louis,  etc., 
R.  Co.,  137  Mo.  A.  276,  117  SW  659. 

Nebr. — Denman  v.  Chicago,  etc.,  R. 
Co.,  52  Nebr.  140,  71  NW  967. 

N,  T. — Catlln  v.  Adirondack  Co.,  II 
AbbNCaa  877. 

Pa. — Eckert  v.  Pennsylvania  R.  Co., 
211  Pa.  267.  60  A  781.  107  AmSR  571; 
Menner  v.  Delaware,  etc.  Canal  Co., 
7  Pa.  Super.  135. 

Tex. — Texarkana,  etc..  R.  Co.  V. 
Rosebrook-Josey  Grain  Co.,  62  Tex. 
Civ.  A.  156,  114  RW  436. 

Va. — Spence  v.  Norfolk,  etc.,  R.  Co., 
92  Va.  102,  22  SB  815,  29  LRA  578. 

Wis. — Graham  v.  Chicago,  etc..  R. 
Co.,  53  Wis.  478.  10  NW  609. 

"Bach  form  has  its  advantages  and 
disadvantages.  If  assumpsit  is 
brought,  or  the  action  be  laid  as 
arising  upon  contract.  It  may  be 
abated  for  the  non-Joinder  of  proper 
parties:  bat  it  survives  againet  the 
permnial  representative,  and  the  com- 
mon counts  may  be  Joined  In  the 
declaration.  If  the  action  be  laid  as 
arising  ex  delicto,  and  founded  on 
the  costom,  the  suit  does  not  abate 
for  the  nonojolnder  of  all  the  proper 
parties:  and.  In  a  proper  case,  a  count 
In  trover  may  be  Joined."  Orange 
Countv  Bank  V.  Brown.  8  Wend.  (N. 
T.)  158.  162. 

[a]  A  fanymaK  Is  a  common  car- 
rier and  may  be  stied  either  In  con- 
tract or  in  tort.  Smith  v.  Seward,  8 
Pa.  342. 

fb]  A  tug  boat  Is  a  common  car- 
rier, and  In  case  of  Injury  to  the  tow 
the  proprietor  may  be  sued  either 
In  contract  or  In  tort  Aahmore  v. 
Pennsylvania  Steam  Towing,  etc., 
Co.,  28  N.  J.  Ifc  180  (where  the  ac- 
tion was  In  tort). 

ft.  XJ.  8. — Bancroft-Whitney  Co.  v. 
Pacific  Coast  Steamship  Co..  61  Fed. 
118. 

Oa. — Jenkins  v.  Seaboard  Air  Line 
R  Co..  8  Oa.  A.  881,  59  SB  1120; 
Southern  Express  Co.  v.  Brtggs,  1  Ga. 
A.  294.  800,  67  SE  1066  [clt  Cyc]. 

Ind.  T. — American  Ehcpress  Co.  v. 
lankford,  1  Ind.  T.  233,  89  SW  817. 

Iowa. — Qllbert  v.  Chioaco,  etc.,  R. 
Co,  18C  NW  811.  ' 


Nebr. — Denman  v.  Chicago,  etc.,  R. 
Co..  52,  Nebr.  140,  71  NWS67. 

N.  T. — Catlln  v.  Adirondack  Co., 
11  AbbNCas  377. 

[al  A  telegraph  oompany  which 
undertakes  as  a  part  of  Its  business 
to  furnish  messengers  to  carry  goods 
of  a  certain  character  from  one  place 
to  another  Is  a  common  carrier,  and 
may  be  sued  In  contract  by  one  who 
has  employed  it  for  a  breach  of  its 
duty  In  this  regard.  Sanford  v. 
American  Dlst.  TeL  Co.,  18  Ulsc  88, 
34  NYS  144. 

10.  III. — U.  a.  Express  Co.  v.  Coun- 
cil, 84  111  A.  491. 

Iowa. — Owens  v.  Chicago,  etc,  R. 
Co.,  139  Iowa  538.  117  NW  762. 

Mo. — Llbby  V.  St.  liouls,  eto»  R. 
Co.,  187  Mo.  A.  276.  117  SW  669. 

Mont. — ^Nelson  v.  Great  Northern  R. 
Co„  28  Mont.  297,  72  F  (42. 

N.  T. — Orange  County '  Bank  v. 
Brown,  >  Wend.  168. 

N.  C. — J.  M.  Pace  Mule  Co.  v.  Sea- 
board Air  Line  R.  Co.,  160  N.  C.  215, 
76  SB  513. 

Porto  Rico. — VIHar  v.  New  York, 
etc..  Steamship  Co.,  1  Porto  Rico  Fed. 
265. 

Va. — Spence.  V.  Norfolk,  etc.,  R.  Co., 
92  Va.  102,  23  SE  815,  29  LRA  678; 
Southern  Express  Co.  v.  MoVeigh,  20 
Gratt.  (61  Va.)  26*. 

[a]  Aa  nprass  company  Is  a  com- 
mon carrier  and  may  be  sued  In  tort 
for  a  breach  of  Its  duty  as  such. 
Southern  Express,  Co.  v.  McVeigh,  20 
Gratt.  i(61  "V^)  264. 

11.  Wemlck  V.  St.  Louis,  etc.,  R. 
Co.,  131  Mo.  A.  37,  109  NW  1027. 

[a]  An  action  for  wroafffnlly  de- 
Uvexuif  g'ooda  to  a  consignee  after 
notice  tiy  the  shipper  of  stoppage  in 
transitu  must  be  in  tort  and  not  Iii 
contract,  notwithstanding  defendant 
expressly  promised  to  comply  with 
such  notice.  Krause  v.  Pennsylvania 
R.  Co.,  4  Pa.  Co.  60,  20  WklyNC  111. 

12.  Illinois  Cent.  R.  Co.  v.  Phelpa, 
4  111.  A.  288  [aff  94  111.  54^];  Wer- 
nlck  V.  St.  Louis,  etc.,  R.  Co.,  131  Mo. 
A.  37.  109  aw  1027. 

[a]  ninatratloM^d )  Where  a 
railroad  company  contracts  to  ship 
goods  delivered  to  It  for  transporta- 
tion by  a  particular  train  on  the  fol- 
lowing day,  the  shipper  cannot  sue  In 
tort  for  a  failure  to  ship  by  the  train 
agreed  on,  since  there  is  no  duty  Im- 

Eosed  by  law  to  ship  by  such  train, 
ut  merely  to  ship  without  unreason- 
able delay.  Wemlck  t.  St.  Louis, 
etc.  R-  Co.,  131  Mo.  A.  87.  109  NW 
1027.  (2)  If  a  railroad  company  makes 
a  contract  of  shipment  while  it  is 
temporarily  relieved  of  Its  duty  as  a 
common  carrier  by  the  fact  that  Its 
road  Is  In  the  hands  of  the  military 
authorities,  the  shipper  cannot  sue  In 
tort  for  a  failure  to  comply  with 
such  contract,  but  must  sue  on  the 
contract.  Illinois  Cent.  R.  Co.  v. 
Phelps.  4  111.  A.  238  [afC  94  111.  548]. 

13.  Richey,  etc.  Co.  v.  Northern 
Pac.  R  Co.,  110  Minn.  847.  125  NW 
897;  Busby  t.  Winchester,  27  N.  B. 
231. 

ra]  ninstratlons, — (1)  Where  a 
railroad  company  wrongfully  refuses 
to  furnish  cars  to  a  shipper,  no  con- 
tract therefor  having  been  made,  the 
proper  remedy  Is  In  tort  Ztlchey,  «ta. 


Co.  V.  Northern  Pac  R.  Co..  110  Minn. 
347,  125  NW  897.  (2)  Where  a  car- 
rier wrongfully  refuses  to  deliver 
goods  to  the  consignee,  the  remedy 
of  the  latter  is  In  tort.  Busby  v. 
Winchester,  27  N.  B.  231. 

14.  ParrlU  v.  Cleveland,  etc,  R. 
Co.,  22  Ind.  A.  638,  65  NB  1026; 
Indianapolis,  etc.,  R  Co.  v.  Forsythe, 
4  Ind.  A.  326.  29  NB  113^:  Cooke  v. 
Northern  Pac  R.  Co..  22  N.  D.  266, 
260,  133  NW  308  tclt  CyoJ: I  Kimball 
V.  Rutland,  etc,  R.  Co.,  »  Vt.  847. 
62  AmD  567. 

[al  Beaion  of  nda.— The  reason 
of  this  rule  has  been  stated  to  be 
that,  where  a  special  contract  is  made 
varying  the  common-law  liability  of 
the  cairler,  the  carrier  becomes,  for 
the  purposes  of  the  shlpmmt  cov- 
ered  oy  such  contract,  a  private  car- 
rier, and  that  the  rlghu  and  lla- 
hllltles  of  the  parties  are  dependent 
upon  and  must  be  governed  by  the 
special  contract.  Kimball  v.  Rutland, 
etc..  R.  Co.,  26  Vt.  247,  62  AmD  567. 

[b1  Tarlanoe. — If  the  complaint  is 
based  upon  a  breach  of  common-law 
duty  on  the  part  of  the  carrier,  and 
the  evidence  shows  a  special  con- 
tract which  was  not  declared  upon, 
the  variance  is  fatal,  and  plaintiff 
cannot  recover.  Snow  v.  Indiana,  etc*, 
R.  Co.,  109  Ind.  422,  9  NE  702;  Hall- 
V.  Penn.<iylvan1a  Co..  90  Ind.  459;  Lake 
Shore,  etc..  R.  Co.  v.  Bennett,  89 
Ind.  457;  Pennsylvania  Co.  v.  Walker, 
29  Ind.  A.  285,  64  NE  473;  Baltimore, 
etc.,  R.  Co.  V.  Ragsdale,  14  Ind.  A. 
406,  42  NB  1106;  Cooke  v.  Northern 
Pac  R.  Co.,  22  N.  D.  266,  188  NW 
308;  Keller  v.  Pennsylvania  R.  Co.,  46 
Pa.  Super.  883. 

15.  U.  S. — Empire  state  Cattle  Co. 
v.  Atchison,  etc.,  R.  Co.,  129  Fed. 
480:  Southern  Pac.  Co.  v.  Arnett,  111 
Fed.  849.  50  CCA  17. 

Ark. — Kansas  City,  etc.,  R.  Co.  T. 
Pace,  69  Ark.  266,  63  SW  62. 

Del.~Klalr   v.    Philadelphia,  etc, 
R.  Co.,  25  Del,  274.  78  A  1085. 

Iowa. — Owens  v.  Chicago,  etc,  R. 
Co.,  139  Iowa  538.  117  NW  762. 

Mo. — Delerling  v.  Wabash  R.  Co., 
163  Mo.  A.  292,  146  SW  814:  Llbby 
v.  St.  Xx>uis,  etc.,  R.  Co.,  187  Mo. 
A  276.  117  RW  669. 

Mont. — Nelson  v.  Great  Northern 
R.  Co.,  28  Mont.  297.  78  P  «42. 

Or.-7-Normlle  v,  Oregon  Nav.  Co., 
41  Or.  177.  69  P  928. 

Wash.— Bartelt  v.  Oregon  R..  etc.  . 
Co.,  67  Wash.  16,  28.  10«  P  487,  136 
AmSR  959  [clt  Cyc]. 

See  Boas  v.  Central  R.  Co.,  87  Oa. 
463,  IS  SE  711  (holding  that  the  ao> 
tlon  was  properly  brought  upon  the 
special  contract,  although  It  might 
have  been  brought  In  tort). 

"We  are  aware  of  no  rule  of  law 
which  requires  a  -  shipper  who  has 
made  a  special  contract  to  declare 
upon  It,  when  he  contends  that  the 
carrier  has  been  guilty  of  some  neg- 
lect of  duty  on  account  of  which  he 
Is  liable  notwithstanding  the  provi- 
sions of  the  contract."  Southern  Pac. 
Co.  v.  Arnett.  Ill  Fed.  849.  852.  50 
CCA  17  [quot  Bartelt  v.  Oregon  R, 
etc,  Co.,  67  Wash.  18,  22,  106  P  487. 
135  AmSR  959]. 

[a]  A  ah^vn  alwi^  kaa  the  op- 
ttOB  of  suing  a  carrlw^elther  fnj»n- 
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tion  of  liability  by  special  contract  is  a  matter  of 
defense  to  be  shown  by  defendant,"  and  that  plain- 
tiff by  suing  in  tort  cannot  preclude  defendant  from 
making  such  defense."  The  question  as  to  whether 
in  particular  cases  plaintiff  has  brought  his  action 
in  contract  or  in  tort  must  be  determined  by  a  con- 
struction of  the  complaint,'^  and  in  case  of  doubt 
it  will  ordinarily  be  construed  as  in  tort,  rather 
than  in  contract.^  If  the  complaint  shows  that  it  is 
based  upon  the  contract  of  sbipmentj  the  action  is 
in  contract;^  and  its  character  as  such  la  not 


changed  by  tiie  fact  that  there  are  also  all^ations 
of  negligence  f*^  but  if  ^t  appears  that  the  complaint 
is  based  upon  the  breach  of  public  duty,  the  action 
is  in  tort,  and  its  character  as  such  is  not  changed 
by  the  fact  that  the  complaint  alleges  a  contract 
of  shipment.^' 

151]  (6)  Carrier  of  Faaaengen.  Owing  to 
the  nature  of  the  relation  between  a  passenger  and 
a  common  carrier,'*  the  passenger,  in  case  of  a 
breach  of  duty  by  the  carrier,  ordinarily  has  a 
choice  of  remedies, '  and  may  sue  either  in  contract 


tract  or  In  tort,  and  the  fact  that 
there  1b  a  Biieclal  contract  of  ship- 
ment does  not  affect  his  rlcrbt  to  sue 
In  tort.  Llbby  v.  St.  IjouIs.  etc,  R. 
Co..  137  Mo.  A-  276,  117  SW  859. 

[b]  Sfleot  of  mnlMg  on  ooinmon- 
law  llabUlty. — If  a  shipper  elects  to 
sue  on  the  common-Law  liability  of 
the  carrier,  he  must  recover  upon 
such  liability  or  not  at  all.  and  can- 
not recover  upon  the  special  contract. 
Nomille  V.  Oregon  Nav.  Co.,  41  Or. 
177,  S»  P  928.  But  see  Southern  R. 
Co.  T.  Webb,  143  Ala.  304,  39  S  262. 
Ill  AmSR  45,  5  AnnCas  97. 

16.  Smplre  State  Cattle  Co.  v.  At- 
chison, etc,  n.  Co.,  129  Fed.  480; 
Delerllni:  v.  Wabash  R  Co.,  163  Mo. 
A.  292,  146  SW  814;  Nelson  v.  Great 
Northern  R  Co.,  28  Mont.  297,  72  P 
642. 

"A  special  contract,  when  exacted 
by  a  carrier,  is  a  defensive  weapon, 
to  be  made  use  of  by  the  carrier 
when  sued  by  the  shipper  for  any  al- 
leged dereliction  of  duty  against 
which  it  was  deslamed  tb  afford  pro- 
tection." Southern  Pac  Co.  v.  Amett, 
111  Fed.  849,  852,  60  CCA  17  [quot 
Empire  State  Cattle  Co.  v.  Atchison, 
etc.,  R  Co.,  129  Fed.  480,  481;  Bartelt 
V.  Oregon  R,  etc.,  Co.,  57  Wash.  16, 
22,  106  P  487,  185  AmSR  959]. 

[a]  IMfMiAut  moat  tflMd  spwilal- 

Rany  contract  provisions  limiting 
I  common-law  liability  upon  which 
It  seeks  to  rely  In  defense  of  the  ac- 
tion. St.  Ix>uIb.  etc..  R  Co.  v.  Wil- 
son, 85  Ark.  267,  107  SW  978;  Kan- 
sas City,  etc,  R  Co.  v.  Pace,  69  Ark. 
856,  63  8W  68;  Deterllng  v.  Wabash 
R  Co.,  163  Mo.  A.  292.  146  SW  814; 
McHaney  v.  St.  liouls,  etc.,  R.  Co., 
149  Mo.  A.  369,  129  SW  1065. 

[b]  Waiver. — If  there  Is  no  allega- 
tion In  the  answer  as  to  the  existence 
of  such  a  contract,  the  defense  will 
be  treated  as  abandoned  or  waived. 
Kansas  City,  etc.,  R  Co.  v.  Face,  69 
Ark.  266.  68  BW  62. 

17.  Boaz  V.  Central  R.  Co.,  87  Ga. 
46S,  18  8E  711;  Owena  v.  Chicago, 
etc,  R  Co.,  139  Iowa  688,  117  NW 
762. 

18.  Catlln  V.  Adirondack  Co.,  81  N. 
T.  639,  11  AbbNCas  377;  Graham  v. 
Chicago,  etc,  R  Co.,  58  Wis.  473,  10 
NW  609. 

[a]  The  complaint  mnst  he  oon- 
strnsd  as  a  whole,  and  not  according 
to  particular  words  or  allegations 
considered  apart  from  the  context. 
Bratton  v.  Chicago,  etc.,  R.  Co.,  167 
Mo.  A.  76,  150  SW  1124. 

19.  U.  S.— Whittenton  Mfg..  Co.  v. 
Memphis,  etc..  Packet  Co.,  21  Fed. 
896. 

Ga. — Qeorgta  Cent.  R  Co.  v.  Chlca- 
KO  Portrait  Co.,  122  Ga.  11,  49  BE 
727,  106  AmSR  87;  Wright  v.  South- 
em  R  Co.,  7  Ga.  A.  542.  67  SE  272. 

Iowa. — Owens  v.  Chlcaoro,  etc.,  R. 
Co..  189  Iowa  538,  117  NW  762. 

Mont. — Nelson  v.  Great  Northern 
R  Co..  28  Mont.  297,  72  P  642. 

Tex. — Kansas  City  Southern  R  Co. 
V.  Rosebrook-Josey  Oraln  Co.,  <CIv. 
A.)  114  SW  436. 

[a]  tt  no  objeotton  Ss  mad*  to  the 
oomplalnt  upon  the  ground  that  It  Is 
equivocal  as  to  the  character  of  the 
action,  plaintiff  may  upon  the  trial 
treat  the  action  either  as  one  In  con- 
tract or  as  one  In  tort.  Central  R. 
Co.  V.  Pickett,  87  Ga.  734.  13  SE  760. 
Jenkins  v.  Seaboard  Alr-Llne  R  Co., 
8  Ga.  A.  881,  69  SE  1120. 


ao..  Ala.— fieaboard  Air  Line  R  Co. 
V.  Hubbard,  142  Ala.  546,  88  S  760; 
LiOulBviUe,  etc,  R  Co.  v.  Brtnkerhoff, 
119  Ala.  628,  24  S  885;  Tallassee 
Falls  Mfg.  Co.  V.  Alabama  Western 
R  Co.,  117  Ala.  680,  28  S  189.  67 
AmSR  179. 

Ind.  T. — American  Express  Co.  v. 
Lankford,  1  Ind.  T.  233,  39  SW  817. 

Iowa. — Winn  v.  American  Express 
Co.,  149  Iowa  269,  128  NW  663; 

Mich.— The  Mllwaukie  v.  Hale,  1 
Dougl.  306. 

Nebr. — Denman  v.  Chicago,  etc.,  R. 
Co.,  62  Nebr.  140,  71  NW  967. 

N.  T.— Catlln  v.  Adirondack  Co., 
81  N.  Y.  639,  11  AbbNCaa  377. 

[a]  Aotions  oonstrned  as  In  con- 
traot. — (1)  Damage  to  goods  in  tran- 
sit. Alabama  Western  R.  Co.  v. 
Hart,  160  Ala.  599,  49  B  371;  Mc- 
Danlel  v.  Johnston,  110  Ala.  626,  19 
S  36;  Pittsburgh,  etc,  R.  Co.  v. 
Brown,  (Ind.)  97  NB  145.  (2)  Delay 
In  delivery.  Jenkins  v.  Seaboard  Alr- 
Llne  R.  Co..  3  Ga.  A.  381,  69  BE  1120; 
Chicago,  etc.,  R  Co.  v.  Chestnut,  89 
SW  298,  28  KyL  404.  (3)  Delay  In 
shipment.  Wright  v.  Southern  R  Co., 

7  Ga.  A.  642,  67  SB  272;  Denman  v. 
Chicago,  etc,  R.  Co.,  52  Nebr.  140, 
71  NW  967.  (4>  Delay  In  shipment 
of  live  stock.  Qann  v.  Chicago  Great 
Western  R  Co.,  72  Ma  A.  84.  (6) 
Destruction  of  property  by  fire  while 
in  defendant's  station.  Tallassee 
Palls  Mfg.  Co.  V.  Alabama  Western 
R  Co.,.  117  Ala.  620,  28  S  139.  67 
AmSR  '179.  (6)  Failure  to  deliver. 
McNeill  V.  Atlantic  Coast  Line  R. 
Co.,  161  Ala.  319.  49  S  797.  (7)  In- 
Jury  to  live  stock  in  transit.  South- 
ern R,  Co.  V.  Poriest,  132  Ga.  853, 
65  SE  93;  Gilbert  v.  Chicago,  etc.  R 
Co..  (Iowa)  136,  NW  911.  (8)  Loss 
of  goods  In  transit.  The  Milwaukie 
V.  Hale,  1  Dougl.  (Mich.)  306;  Catlln 
V.  Adirondack  Co.,  81  N.  Y.  639,  fl 
AbbNCas  377.  (9)  Refusal  to  receive 
freight  for  shipment  as  previously 
agreed.  Mott  v.  Jackson,  173  Ala. 
448.  56  S  628. 

31.  Ala. — Alabama  Western  R. 
Co.  v.  Hart,  160  Ala.  599,  49  S  371; 
Louisville,  etc.,  R  Co.  v.  Brinkerhoff, 
119  Ala.  528,  24  8  885. 

Ind.  T. — American  Express  Co.  v. 
Lankford,  1  Ind.  T.  233.  89  SW  817. 

Iowa. — Winn  v.  American  Express 
Co..  149  Iowa  259..  128  NW  663. 

Ky. — ChlcaEO.  etc..  R  Co.  v.  Cheat- 
nut.  89  SW  298.  28  KvL  404;  Louis- 
ville, etc.,  R  Co.  v.  Wathen,  49  SW 
186.  22  KyL  82. 

Mo. — Oann  v.  Chicago  Great  West- 
ern R.  Co.,  72  Mo.  A.  34. 

32.  Ind.  T. — Missouri,  etc.,  R.  Co. 
v.  Byrne,  8  Ind.  T.  740,  49  SW  41. 

Iowa. — Owens  v.  Chicago,  etc,  R 
Co.,  139  Iowa  638,  117  NW  762. 

Mo. — Bratton  v.  Chicago,  etc,  R 
Co.,  167  Mo.  A.  76.  150  SW  1124;  W. 
R.  Hall  Oraln  Co.  v.  I<oulav1Ile,  etc., 
R  Co.,  148  Mo.  A.  80S,  128  SW  42. 

Mont. — >Nelson  Great  Northern 
R  00^28  Mont.  297,  72  P  642. 

N.  T.— Burkle  v.  Ells,  4  HowPr 
288:  Orange  County  Bank. v.  Brown, 

8  Wend.  168. 

[a]  AotlOBa  OMtstrnsft  as  In  tort. 
— (1)  Damage  to  goods  in  transit. 
Whittenton  Mfg.  Co.  v.  Memphis, 
etc..  Packet  Co.,  21  Fed.  896.  (2) 
Delay  in  transportation.  W.  R  Hall 
Grain  Co.  v.  Louisville,  etc..  R.  Co., 
148  Mo.  A.  308.  128  SW  42.  <3>  De- 
lay In  transportation  of  live  atock. 


Bratttm  v.  Chicago,  etc.,  R  Co..  167 
Mo.  A<  75,  160  SW  1124:  Brown  v.  St. 
Louis,  etc.,  R.  Co.,  135  Mo.  A.  S^i. 
117  SW  112;  Wernick  v.  St.  Louis, 
etc.  R  Co.,  131  Mo.  A.  87,  109  SW 
1027;  Russell  v.  Chicago,  etc,  R  Co., 
37  Mont.  1,  94  P  488.  601;  Nelson  v. 
Great  NorOiem  R  Co.,  28  Mont  297, 
72  P  642.  (4)  Escape  of  platntllTs 
live  stock  from  defendant's  shipping 

Jen.  Missouri,  etc.,  R  Co.  v.  Byrne, 
Ind.  T.  740,  49  SW  41.  (5)  Extort- 
ing illegal  rates  for  transportation. 
Graham  v.  Chicago,  etc,  R  Co..  53 
Wis.  478,  10  NW  609.  <6)  Injury  to 
live  stock  in  transit.  Owens  v.  Chi- 
cago, etc.,  R.  Co.,  139  Iowa  538,  117 
NW  762;  Heltman  v.  Chicago,  etc.,  R. 
Co.,  46  Mont.  406,  123  P  401;  J.  M. 
Pace  Mule  Co.  v.  Seaboard  Air  Line 
R  Co.,  160  N.  C.  215.  76  SE  613. 
(7)  Loss  of  goods  in  transit.  Mer- 
rltt  Creamery  Co.  v.  Atchison,  etc.. 
R  Co.,  128  Mo.  A.  420,  107  SW  462; 
Southern  Express  Co.  v.  McVeigh.  20 
Gratt  (61  Va.)  2M.  (8)  Loss  of 
goods  while  In  defendant's  warehouse 
awaiting  transfer  to  connecting  car- 
rier. Wood  V.  Milwaukee,  etc,  R 
Co  32  Wis.  398.  (9)  Loss  of  team 
and  wagon  from  ferryboat.  Smith  v. 
Seward.  8  Pa.  848.  (10)  Negligence 
In  caring  for  live  stock  received  for 
shipment.  St.  Louis,  etc,  R  Co.  v. 
Cavender,  170  Ala.  601.  64  S  64.  (11) 
Refusal  to  deliver  goods  to  consignee. 
Busby  V.  Winchester,  27  N.  B.  231. 
(12)  Statutory  proceeding  to  en- 
force an  order  of  reparation  ■  made 
by  the  interstate  commerce  commis- 
sion. Naylor  v.  Lehigh  Valley  R 
Co..  188  Fed.  860. 

as.  Owens  v.  Chicago,  etc,  R  Ca. 
189  Iowa  638,  117  NW  762;  W.  R 
Hall  Grain  Co.  v.  Louisville,  etc..  R. 
Co.,  148  Mo.  A.  308,  128  SW  42;  Smith 
V.  Seward,  3  Pa.  342;  Vlllar  v.  New 
York,  etc..  Steamship  Co.,  1  Porto 
Rico  Fed.  266. 

[a]  Matter  of  indnoement. — If  the 
gravamen  of  the  complaint  is  in  tort, 
allegations  as  to  a  contract  will  be 
regarded  merely  as  matter  of  Induce- 
ment to  show  the  existence  of  the 
relation  of  shipper  and  carrier  as  a 
basis  for  the  liability  imposed  hv  law 
for  a  breach  of  public  duty.  W.  R 
Hall  Grain  Co.  v.  Louisville,  ePc,  R 
Co..  148  Mo.  A.  808,  128  SW  42. 

S4.  Savannah  City,  etc,  R.  Co..  v. 
Brauss,  70  Ga.  268:  Nevln  v.  Pullman 
Palace  Car  Co.,  106  III.  222.  46  AmR 
688:  Brown  v.  Chicago,  etc,  R.  Co, 
64  Wis.  842,  11  NW  366,  911,  41  AmR 
41.    Qee  supra  fi  139. 

[a]  There  Is  no  dlstlnotlOB  between 
carriers  of  passengers  and  carriers 
of  goods  with  regard  to  the  forms  of 
action  maintainable  for  the  carrier's 
breach  of  duty.  Emigh  ▼.  I^ttsburg. 
etc.,  R.  Co.,  8  P.  Cas.  Ko.  4,449.  4 
Biss.  114, 

85.  Ala. — Malcolm  v.  Louisville, 
etc,  R  Ca,  166  Ala.  887.  46  S  768,  130 
AmSR  52,  18  LRAN8  489;  Loulsvlllo, 
etc.,  R  Co.  V.  Hlne,  181  Ala.  S84,  23 
3  857. 

Cal. — Justtfl  T.  Atchison,  etc,  R- 
Co..  12  Cal.  A.  639,  108  P  828. 

Ga. — Rusbin  v.  Central  of  Georgia 
R.  Co.,  128  Ga.  726,  66  SE  367. 

111. — Nevln  V.  Pullman  Palace  Car 
Co..  106  111.  222.  46  AmR  688. 

Ky. — McMurtrr  v.  Kentucky  Cent 
R.  Co..  84  Ky.  tit.  1  8W  816.  8  KyL 
466. 

Mass. — Jackaon  v.  Old  Colony  St 
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upon  the  contraet  of  transpOTtation,**  or  in  tort  for 
breach  of  the  pablio  duty  imposed  by  law."  But 
the  right  to  a  choice  of  remedies  as  against  a  carrier 
of  passengers  does  not  exist  in  all  eases,  and  onder 
some  circumstances  the  action  must  be  in  contract,^ 
and  under  others,  in  tort.'"  Thus  it  has  been  held 
that,  where  by  reason  of  some  prior  negligence,  mis- 
take, or  misinformation,  on  the  part  of  the  carrier 's 
agent  a  passenger  is  without  a  proper  ticket  or 
other  evidence  of  his  right  to  be  or  continue  as  a 


passenger,  and  is  on  this  account  ejected  by  a  oou" 
duetor,  the  action  must  be  in  contract,  and  not  in 
tort,^  except  where  his  ejection  is  accompanied  with 
some  unreasonable  and  unnecessary  force  or  in- 
sult but  this  rule  has  been  strongly  disapproved,*^ 
and  according  to  what  appears  to  be  the  sounder 
reasoning  and  we^ht  of  authority  an  action  in  tort 
may  be  maintained  where  a  passenger  is  ejected 
under  such  cireumstanoes."  Whether  in  particular 
cases  the  action  has  been  brought  in  contract  or  in 


R.  Co.,  206  Masa.  477,  9S  NB  72S,  30 

LRANS  IMS. 

Mo. — Canaday  v.  United  R.  Co.,  134 
Uo.  A.  282,  114  SW  88. 

Nebr. — Chicago,  etc.,  R.  Co.  v. 
Spirk,  51  Nebr.  167,  70  NW  926. 

Tex. — Sawyer  v.  El  Paso,  etc.,  R. 
Co.,  49  Tex.  ClV.  A.  106,  108  SW  718. 

Wis. — Brown  v.  ChlcaKo,  etc.,  R. 
Co.,  E4  Wla.  342.  11  NW^66,  Sll,  41 
AmR  41. 

See  alao  cases  Infra  notes  26,  27. 

ae.  Sutton  V.  Soutbem  R.  Co.,  101 
Ga.  776,  29  SB  63;  Union  Pac.  R.  Co. 
V.  Shook.  3  Kan.  A.  710,  44  P.  685. 

27.  U.  S.— Pittsburgh,  etc.,  R.  Co. 
V.  Russ,  67  Fed.  822,  6  CCA  6S7; 
Emlffh  T.  Pittsbure,  etc.,  R.  Co.,  8  F. 
Cas.  No.  4,449,  4  bTso.  114. 

Cal.~^<;h>nnan  v.  Southern  Pac.  Co., 
97  Cal.  1,  31  F  1112,  38  AmSR  157; 
Sheldon  v.  The  Uncle  Sam,  18  Cal. 
fi34,  79  AmP  193;  Z}elmente  v.  South- 
cm  Pac  Co.,  2  Cal.  A.  211,  88  P  26ft. 

Oa. — ^Head  ▼.  Oeorsia  Pac.  R.  Co., 
79  Ga.  358.  7  SB  217:  11  AmSR  434; 
Savannah  Ctty,  etc.,  -R.  Ca  t.  Brauss, 
70  Ga.  368. 

111. — ^Nevln  V,  Pullman  Palace  Car 
Co..  106  111.  222.  46  AmR  688. 

Ind. — ^Pittsburgh,  etc.,  R.  Co.  v. 
Street,  26  Ind.  A  224,  &9  404. 

Md. — Baltimore  City  Pass.  R.  Co. 
V.  Kemp,  61  Md.  619,  48  AmR  134. 

Miss. — New  Orleans,  etc.,  R.  Co.  v. 
Hurst,  36  Miss.  660,  74  AmD  785. 

Mo. — Canaday  v.  United  R.  Co.,  134 
Mo.  A.  282,  114  SW  S8. 

Nebr. — Chicago,  etc.,  R.  Co.  v. 
Spirk,  51  Nebr.  167,  70  NW  926. 

N.  J. — Perine  v.  North  Jersey  St. 
R.  Co^  69  N.  J.  L.  J.  230,  54  A  799. 

S.  C. — Pickens  V.  South  Carolina, 
etc.,  R.  Co.,  54  S.  C.  498.  82  SE  667. 

Vt.— Holden  v.  Rutland  R.  Co.,  72 
Vt.  166,  47  A  408,  82  AmSR  926. 

W.  Va. — Boster  v.  Chesapeake,  etc., 
R.  Co..  36  W.  Va.  318,  IB  SE  158. 

Wla. — Brown  v.  Chicago,  etc.,  R. 
Co.,  54  Wis.  342,  11  NW  356,  911,  41 
AmR  41. 

"If  this  were  not  so,  the  passenger 
would  occupy  a  more  unfavorable  po- 
sition in  reference  to  the  extent  of 
his  right  to  recover  for  Injuries  than 
a  strauer."  Baltimore  City  Pass.  R. 
Co.  V.  Kemp,  61  Md.  619,  62$.  48  AmR 
134. 

[a]    A  dMplny  oar  oompany  is  a 

common  carrier,  within  the  applica- 
tion of  this  rule,  and  where  a  pas- 
senger has  engaged  a  berth,  and  the 
company  wrongfully  refuses  w>  make 
up  the  berth  and  to  permit  him  to  oc- 
cupy it,  an  action  In  tort  may  be 
maintained.  Nevin  v.  Pullman  Pal- 
ace Car  Co.,  106  Rl.  222,  4<-AmR  688. 

88.  Tlnlnla.  etc..  R.  Co.  v.  Hill, 
106  Va.  729,  64  SE  872,  6  LRANS  899; 
McKay  v.  Ohio  River  R.  Co.,  34  W.  Va. 
<5.  11  8E  737,  26  AmSR  913,  9  LRA 
132.   See  also  cases  Infira  note  80. 

SA.  Block  v.  Nassau  Electric  R. 
Co..  68  HIsa  320,  123  NTS  949;  Corry 
V.  Pennsylvania  R.  Co.,  194  Pa.  516,. 
45  A  341.  _^ 

[a]  ninstratlonB. — (1)  where  one 
Intending  to  become  a  passenger  sends 
his  trunk  to  a  railroad  station,  and 
through  negligence  on  the  part  of  the 
railroad  company  In  caring  for  the 
trunk  it  is  opened  and  its  contents 
stolen,  the  remedy  is  In  tort,  and  not 
In  contract.  Corry  v.  Pennsylvania 
R.  Co.,  194  Pa.  516,  46  A  341.  <2)  An 
action  for  loss  of  baggage  in  a  cane 
where  the  owner  and  his  baggage  are 
betDf  carried  free  must  be  In  tort. 


Co.  V.  Wlerv  37  Mich.  Ill,  26  AmR 
499.  (3)  Where  the  baggage  of  a 
passenger  which  has  been  damaged 
by  the  negligence  of  a  carrier  is  ac- 
cepted and  retained  by  the  pasaenger. 
an  action  for  the  damages  shoulcTbe 
in  tort,  and  not  in  contract.  Atchi- 
son, etc.,  R.  Co.  V.  Wilkinson.  65  Kan. 
83,  39  P  1043.  (4)  One  who  has  not 
paid,  and  who  refuses  to  pay,  fare  on 
a  street  car  1b  not  a  passenger,  and 
If  assaulted  by  the  conductor  of  the 
car  hie  action  must  be  in  tort,  and 
not  in  contract.  Block  v.  Nassau 
Electric  R.  Co..  68  Misc.  320,  123 
NTS  949.  (5)  Where  a  passenger  on 
a  train  of  one  company  is  injured  by 
a  collision  with  a  train  of  another 
company,  he  cannot  sue  the  latter 
company  In  contract,  but  may  sue  It 
in  tort.  Wabash,  etc.,  R  Co.  v.  Bhack- 
let.  106  III.  364,  44  AmR  791. 

m.  Western  Marylani)  R.  Co.  v. 
Shaun,  97  Md.  563,  65  A  701  (ejection 
due  to  improper  tdantiflcation  of  pas- 
senger by  punch  marks  on  return 
ticket  made  dv  conductor  on  outgoing 
trip);  Frederick  v.  Marquette,  etc., 
R.  Co.,  37  Mich.  342,  26  AmR  581 
(ejection  due  to  mistake  of  agent  In 
issuing  a  ticket  for  a  point  short  of 
that  requested  and  "paid  for);  Vir- 
ginia, etq^  R.  Co.  V.  Hill,  105  Va. 
729,  54  SB  872,  6  LRANS  899  (ejec- 
tion due  to  mistake  of  agent  In  issu- 
ing a  ticket  for  a  point  short  of  that 
requested  and  paid  for) ;  McrKay  v. 
Ohio  River  R.  Co.,  34  W.  Va.  65,  11 
SE  737,  26  AmSR  918,  9  LRA  132 
(ejection  due  to  mistake  of  agent  In 
Issuing  ticket  reading  In  th^  opposite 
direction  from  that  requested).  See 
also  Little  Rock  R,,  etc.,  Co.  v.  Goer- 
ner.  80  Ark.  158.  95  SW  107.  7  LRANS 
97,  10  AnnCas  273  (where,  however, 
the  ejection  was  accompanied  with 
such  unnecessary  force  and  insult  as 
to  authorize  an  action  of  tort). 

31.  Little  Rock  R.,  etc.,  Co.  v. 
Goemor.  80  Ark.  168,  95  SW  1007,  7 
LRANS  97,  10  AnnCas  273;  Virginia, 
etc.,  R.  Co.  V.  Htll,  105  Va.  729,  54  SE 
872,  6  LRANS  899. 

3a.  Morrill  v.  Minneapolis  St.  R. 
Co.,  103  Minn.  362,  115  NW  395.  128 
AmSR  841;  Pittsburgh,  etc..  R.  Co. 
V.  Reynolds.  66  Oh.  St.  370.  46  NE 
712,  60  AmSR  706  (where  this  rule  Is 
severely  criticized  as  involving  the 
"evident  fallacy"  and  "mistaken  as- 
sumption" that  because  the  act  of 
the  conductor  in  ejecting  the  passen- 
ger Is  rightful  as  between  .  himself 
and  the  company,  the  same  principle 
would  apply  as  between  the  company 
and  the  passenger,  so  that  the  com- 
pany could  not  be  held  guUty  of  a 
tort).  See  also  cases  Infra  note  33. 
88.  U.  8.— Baltimore,  etc,  R.  Co. 
Thornton.  188  Fed.  868,  110  CCA 
602  (ejection  because  there  was  no 
punch  mark  on  ticket  Indicating  plain- 
tilTs  destination):  Poullln  v.  Canadi- 
an Pac.  R  Co.,  47  Fed.  858  (ejection 
because  of  error  In  stamping  return 
coupon  of  ticket). 

Ala. — Montgomery  Tract.  Co,  v, 
Fitzpatrfck,  149  Ala.  511.  43  S  136,  9 
LRANS  851  and  note  (ejection  from 
street  car  on  account  of  imperfect 
transfer  slip  negligently  torn  by  is- 
suing conductor). 

Ga. — Central  R.,  etc.,  Co.  v.  Roberts, 
91  Ga.  513,  18  SE  315  (ejection  be- 
cause, by  reason  of  misinformation 
from  defendant's  agent,  plaintiff  was 
on  a  train  which  did  not  stop  at  his 
destination) ;  Head  v.  Georgia  Pac. 


and  not  In  contract.    Flint,  etc.,  R.  \  R  Co.,  79       368,  7  SB  217.  il  AmSR 


434  (ejection  due  to  refusal  of  agent 
to  accept  proper  identification  and 
stamp  return  ticket). 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Gaines,  99  Ky.  411,  36  SW  174.  18 
KyL  387,  59  AmSR  465  (ejection  due 
to  mistake  of  agent  In  giving  plaintiff 
a  limited  ticket  good  only  on  the  day 
Issued,  Instead  of  a  regular  ticket, 
as  requested,  which  would  have  been 
good  on  the  following  day  when  pre- 
sented for  use).  But  see  Spink  v. 
Louisville,  etc.,  R.  Co.,  52  SW  1067, 
21  KyL  778  (ejection  due  to  mistake 
of  ticket  agent  In  giving  plaintiff  a  ^ 
ticket  short  of  the  destination  re- 
quested and  paid  for). 

Mass. — Murdock  v.  Boston,  etc.,  R. 
Co..  137  Mass.  293,  50  AmR  807  [dlst 
Bradshaw  v.  South  Boston  R.  .Co., 
135  Mass.  407,  46  AmR  481]  (ejection 
due  to  Issuing  plaintiff  a  partly  used 
ticket  which  the  agent  assured  him 
would  bs  good  between  certain  points, 
when  In  £aot  It  was  not). 

Minn.— HorrlU  t.  Minneapolis  St. 
R.  Co.,  103  Minn.  362,  llS  NW  195, 
123  AmSR  841  (ejection  from  street 
car  due  to  Issuing  transfer  for  wrong 
line). 

n;  J.— Ferine  v.  North  Jersey  St. 
R.  Co.,  69  N.  J.  L.  230,  54  A  799  (ejec- 
tion from  street  car  due  to  improp- 
erly punched  transfer).  But  see 
Graves  v.  Newark,  etc.,  R,  Co.,  6  N. 
J.  L.  J.  307. 

N.  T. — Eddy  V.  Syracuse  Rapid 
Transit  R.  Co.,  50  App.  Div.  109,  63 
NTS  645  (ejection  from  street  car 
due  to  improperly  punched  transfer). 

Oh. — Cleveland  City  R  Co.  v.  Con- 
ner, 74  Oh.  St.  226,  78  NE  376,  6 
AnnCas  941  and  note  (ejection  from 
street  car  due  to  issuing  transfer  for 
wrong  line);  Pittsburgh,  etc,  R.  Co. 
V.  Reynolds,  55  Oh.  St.  370,  46  NE 
712,  60  AmSR  706  (ejection  due  to 
getting  on  train  which  did  not  stop  at 

filalntffrs  destination,  owing  to  mis' 
nformation  from  defendant's  agent); 
Toledo,  etc.,  R  Co.  v.  Marsh,  17  Oh. 
Clr.  Ct.  379,  9  Oh.  Clr.  Dec.  548  (ejec- 
tion because  passenger  had  no  ticket, 
owing  to  ticket  ofnce  being  closed, 
and  his  refusal  to  pay  more  than  the 
regular  price  of  ticket). 

Vt.— Holden  v.  Rutland  R.  Co.,  72 
Vt.  156,  47  A  403,  82  AmSR  926 
(ejection  due  to  agent  writing  wrong 
name  on  plalntifTs  ticket). 

"Since  the  complaint  Is  against  the 
company  Itself,  it  can  avalP  the  de- 
fendant nothing  to  show  that  one  of 
Its  servants  obeyed  a  reasonable  rule 
of  the  defendant  in  putting  the  plain- 
tiff off  of  the  defendant's  car,  when 
the  defendant  itself,  through  the 
agency  of  another  servant,  created 
the  conditions  which  caused  him  to 
be  put  off.  .  .  .  The  defendant 
...  is  the  actor  throughout  this 
transaction;  although  ft  acted 
through  different  agencies  In  giving 
and  refusing  to  accept  the  transfer, 
and  ejecting  the  plaintiff.  It  is  there- 
fore not  sound  reasoning  to  argue 
that  this  company  Is  not  liable  In 
tort  for  refusal  to  carry  the  plain- 
tiff and  ejecting  him  from  the  car. 
upon  the  theory  that  the  conductor, 
who  removed  the  passenger  from  the 
car  under  a  rule  of  the  company,  Ih 
personally  without  blame  in  the  mat- 
ter." Cleveland  City  R.  Co.  v.  Con- 
ner. 74  Oh.  St.  225,  229,  78  NE  376, 
6  AnnCas  941  and  note.  "The  act  of 
the  first  agent  of  the  company  .  .  . 
Is  the  wrongful  act  for  wltlCh  the 
company  becomes  lUl)}e  In  torL  and 
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tort  must  be  determined  by  a  eonstmction  of  tbe 
complaint/*  and  in  ease  of  doubt  it  will  ordinarily 
be  eonstrued  as  iiT  tort,  rather  than  in  contract. 
If  the  complaint  shows  that  it  is  based  upon  the 
contraqt  of  transportation,  the  action  is  in  con- 
tralct,""  and  its  character  as  such  is  not  changed  by 
the  fact  that  there  are  also  allegations  of.  negli- 


gence;" or  other  tortious  conduct  but  it  it 
appears  that  the  complaint  is  based  upon  the  breech 
of  public;duty,  the  action  is  in  tort,"  and  its  charac- 
ter as  such  is  not  changed  by  tbe  fact  that  the 
complaint  alleges  a  extract  of  transportation,  the 
purchase  of  a  ticket,  or  the  payment  of  fare. 

152]    (6)  Innkeeper.    The  relation  between 


the  act  ot  the  conductor  In  ejecting 
him  is  a  consequence  of  the  first 
wrongful  act — is  the  proximate  cause 
ot  the  passenger  being  ejected;  and 
as  against  the  passenger,  the  act  of 
the  conductor  in  ( 
the  act  of  the  com 
Pittsburgh,  etc, 

65  Oh.  St.  370,  980,  46  NE  flS.  bu 
AmSR  70«. 

34.  Union  Pac.  R.  Co.  v.  Shook,  3 
Kan.  A.  710,  44  P  «85;  Busch  v.  In- 
terborough  Rapid. Transit  Co.,  187  M. 
y.  S88,  80  NE  197,  10  AnnCas  460 


passenger,  ine  act  oi 
in  ejecting  him,  being 
jotnpany,  u  wrongful.'^ 
:.,  R.  Co.  V.  R«ynold8, 


and  note  [afE  110  Aim.  Div.  706,  9< 

  -  -     rev   98   NTS   372)1;  " 

Smith,,  ate.,'  R.  Co.  V.  Ford,  8)  Okl. 


Ft. 


NTS   747    (rev  98 
Smith,,  ate,  R.  Co.       ^-wu,  . 
S76,  126  P  746,  41  L.RANS  745. 

[a]  XSeot  of  parttonlar  allen- 

tlMUii — ^Allegations  In  regard  to  the 
humiliation  and  disgrace  occasioned 
by  plaintiff  being  ejected  from  a  car, 
and  allegations  to  the  effect  that 
plaintiff  waa  not  himself  guilty  of 
any  negligence  or  misconduct,  tend  to 
show  that  the  action  is  in  tort,  and 
not  in  contract.  I^ynch  v.  Syracuse 
Rapid  Transit  R.  Co..  66  Hlac  673, 
124  NTS  169  Caff  189  App.  Div.  925, 
124  NTS  1120]. 

[b]  The  complaint  mUMt  b«  oon- 
atrnad  as  a  wbola,  and  not  by  ref- 
erence to  particular  words  or  alle- 
gations considered  apart  from  the 
context.  Rushin  v.  Central  of  Georgia 
R.  Co.,  128  Ga.  726,  66  8E  357;  Seals 
V.  Augusta  Southern  R.  Co.,  102  Ga. 
817,  29  SE  116. 

36.  Payton  v.  Gulf  Line  R.  Co.,  4 
Ga.  A.  762,  62  SE  469;  New  Orleans, 
etc.,  R.  Co.  V.  Hurst,  36  Miss.  660,  74 
Amb  785;  Pt.  Smith,  etc,  R.  Co.  v. 
Ford,  34  Okl.  575,  126  P  745,  41 
LRANS  745. 

36.  Kansas  Pac.  R.  Co.  v.  Kunkel, 
17  Kan.  145;  Buscb  v.  Interborough 
Rapid  Transit  Co.,  187  N.  T.  388,  80 
NE  197,  10  AnnCas  460  [aff  110  App. 
Div.  70B,  96  NTS  747  (rev  93  NTS 
372)]:  Peo.  V.  Raberatro,  16  AlbLJ 
(N.  T.)  IBl. 

[al  AoUons  eoBBtnud  as  In  ocn- 
traot. — (X)  Assault  on  passenger  by 
conductor  of  street  car.  Daniel  v. 
Brooklyn  Heights  R.  Co..  76  Misc.  482, 
135  NTS  698.   (2)  Assault  on  passen- 

f '«r  by  railroad  employee  while  on  sta- 
ion  platform.  Busch  v.  Interborough 
Rapid  Transit  Co.,  187  N.  T.  888,  lO 
NE  197,  10  AnnCas  460  [aff  110  App. 
Div.  705,  06  NTS  747  {rev  93  iJYS 
372)].  (3)  Damage  to  theatrical  prop- 
erties by  explosion  of  lamp  in  bag- 
gage car.  Chappell  v.  Alabama  West- 
ern R.  Co.,  8  Ga.  A.  787,  70  SE  208. 
(4)  Failure  or  refusal  to  atop  at 
plaintiffs  destination.  EvansvlUe, 
etc.,  R.  Co.  V.  Kyte,  6  Ind.  A.  B2,  32 
NE  1134;  Kansas  Pac.  R.  Co.  v.  Kun- 
kel, 17  Kan.  145;  Peo.  v.  Haberstro, 

16  AlbLJ  (N.  T.)  151.  (5)  Loss  of  or 
injury  to  baggage.  Spencer  v.  Wa- 
bash R.  Co:,  36  App.  Div.  446,  55  NTS 
948:  Weed  v.  Saratoga,  etc.,  R.  Co., 
19  Wend.  (N.  T.)  534.  (6)  Wrongful 
ejection  of  passenger  from  train. 
Union  Pac.  R.  Co.  v.  Shook,  8  Kan.  A. 
710,  44  P  686;  T.«xington,  etc,  R.  Co. 
V.  Lyons,  104  Ky.  23,  46  BW  209,  20. 
KyL  516. 

37.  Peo.  V.  Haberatro,  16  AlbLJ 
(N.  T.)  151- 

38.  Kansas  Pac.  R.  Co.  v.  Kunkel, 

17  Kan.  145;  Busch  v,  Interborough 
Rapid  Transit  Co..  187  N.  T.  388,  80 
NE  197.  10  AnnCas  460  [aff  110  App. 
Div.  705,  96  NTS  747  (rev  93  NTS 
372)]. 

[a]  XIlTiatratlonB. — A  complaint  al- 
leging that  plaintiff  "became  a  pas- 
senger of  the  defendant."  and  that 
"in  consideration  oC  a  certain  sum 
dulr  paid  by  plaintiff  to  defendant, 


"defendant  promised  and  agreed 
safely  to  carry  this  plaintiff  and  to 
treat  him  properly  and  oarefullr," 
and  that  "defendant  through  Its 
agents  and  employees,  wrongfully.  Il- 
legally and  In  violation  of  the  terms 
of^sald  contract,  assaulted  the  plain- 
tiff," etc.,  is  in  contract,  and  not  in 
tort.  Busch  v.  Interborough  Rapid 
Transit  Co.,  187  N.  T.  888,  390,  80 
NE  197.  10  AnnCas  480  [aff  110  App. 
Div.  706,  96  NTS  747  Crev  OS  NTS 
372)]. 

88.  Ala. — Southern  R,  Co.  t.  Bim- 
nell.  188  Ala.  847,  86  S  380. 

Ga. — Seals  v.  Aucuata  Southern  R. 
Co.,  102  Qa.  817.  28^E  116;  Savannah 
City,  etc.,  R.  Co.  v.  Brauss,  70  Ga. 
368. 

Ky. — HcMurtry  v.  Kentucky  Cant. 
R.  Co.,  84  Ky.  462,  1  SW  816,  8  KyL 
455. 

Mo. — Canaday  v.  United  R  Ca,  134 
Mo.  A.  282,  114  SW  88. 

Nebr. — Fremont,  ete,  R.  Co.  v. 
Hagblad,  72  Nebr.  773,  101  NW  1083 
[reh  all  72  Nebr.  790,  106  NW  1041, 
4  LRANS  254,  9  AnnCas  1096]. 

N.  T. — Grafton  v.  Union  Ferry  Co., 
19  NTS  966,  22  NTCIvProc  402. 

Okl. — Ft  Smith,  eUx,  R  Co.  v.  Ford, 
34  Okl.  676,  126  P  746,  41  LRANS 
745. 

Wis. — Brown  V.  Chicago,  etc.,  R. 
Co.,  54  Wis.  342,  11  NW^6«,  911.  41 
AmR  41. 

[a]    Actions  oonstmad  as  In  tort. — 

(1)  Assault  on  passenger  by  conduc- 
tor or  brakeman.  Turner  v.  Western, 
etc,  R.  Co.,  69  Ga.  827;  Jackson  v. 
Old  Colony  St.  R.  Co.,  206  Mass.  477, 
92  NE  726,  SO  LRANS  1046,  19  AnnCas 
616;  Mykleby  v.  Chicago,  etc.,  R.  Co., 
39  Minn.  64.  38  NW  763.  (2y  Failure 
of  a  steamship  company  to  forward 
to  its  agent  at  a  European  port  a 
ticket  purchased  In  this  country  to 
be  used  by  a  passenger  sailing  from 
the  European  port.'  Zabron  v.  Cunard 
Steamship  Co..  151  Iowa  345,  131  NW 
18,  34  LRANS  751.  (3)  Failure  to 
awaken  passenger  in  sleeping  car 
before  reaching  destination,  and  cpm- 
pelllng  her  to  leave  car  before  being 
properly  dressed.  McKeon  v.  Chicago, 
etc.  R.  Co.,  94  Wis.  477.  69  NW  176, 
69  AmSR  910,  86  LRA  268.  (4)  K^II- 
ure  or  refusal  to  atop  at  plaintiffs 
destination.  Fordyce  v.  NIz,  68  Ark. 
186,  28  SW  967:  King  v.  Southern  R. 
Co.,  128  Ga.  286,  67  SE  607;  Seals  v. 
Augusta  Southern  R.  Co.,  102  Ga.  817, 
29  SB  116;  Cincinnati,  etc,  R.  Co.  v. 
Eaton,  94  Ind.  474.  48  AmR  179: 
Eh'ansville,  etc.,  R  Co.  v.  Wilson,  20 
Ind.  A.  6.  60  NE  00;  New  Orleans, 
etc,  R.  Co.  V.  Hurst,  86  Miss.  660. 
74  AmD  785:  Chicago,  etc..  R.  Co.  v. 
Splrk.  51  Nebr.  167,  70  NW  926;  Ft. 
Smith,  etc,  R.  Co.  v.  Ford,  34  Okl. 
R75,  126  P  746.  41  LRANS  745.  (5) 
Loss  or  theft  of  hand  baggage  by  por- 
ter of  sleeping  car.  Bacon  v.  Pull- 
man Co..  159  Fed.  1.  89  CCA  1.  16 
LRANS  S78.  14  AnnCas  516.^  (6)  Neg- 
ligence In  handling  corpse  In  trans- 
portation. Wilson  v,  St.  Louis,  etc, 
R.  Co.,  160  Mo.  A.  649.  142  SW  775. 
f7)  Negligently  directing  plaintiff  to 
leave  train  at  a  point  other  than  the 
proper  dentlnntion.  Brown  v.  Chl- 
caKO,  etc.,  R.  Co..  54  Wis.  342,  11  NW 
356.  911,  41  AmR  41.  (8)  Personal  In- 
iury.  McMurtry  v.  Kentucky  Cent. 
R.  Co..  84  Ky.  462.  1  RW  815.  8  KvL 
"155.  (9)  Per.>jonal  Injury  caused  by 
being  willfully  thrown  from  platform 
of  street  car  by  conductor.  Citizens" 
St.  R.  Co.  v.  Willoebv.  134  Ind.  663, 
33  NE  627.  (10)  Personal  Injury 
caused  by  collision.  Chesapeake,  etc. 
n.  Co.  V.  Patton,  23  App.  (D.  C.)  113: 
Pittsburgh,  etc.,  R.  Co.  v.  Higgs,  165 


Ind.  694,  76  NE  299.  4  LRANS  1081. 
<11)  Personal  injury  caused  by  de- 
railment of  train.  Atlantic,  etc.  R 
Co.  v.  Laird,  68  Fed.  760,  7  CCA  489 
[aff  164  V.  a.  393.  17  SCt  120,  41  L. 
ed.  485};  Kenny  v.  Canadian  Pac.  R 
Co.,  6  Terr.  L.  420.  <12)  Personal  In- 
Jury  caused  by  falling  from  train 
while  going  from  one  coach  to  an- 
other under  orders  from  conductor. 
Central  of  Georgia  R.  Co.  v.  Carle- 
ton.  168  Ala.  62.  61  S  27.  (IS)  Per- 
sonal injury  caused  by  movement  of 
a  street  car  while  passenger  was 
alightlngr.  Robinson  t.  Nortnampton 
St.  R  Co.,  167  Mass.  224.  8S  NE  1; 
Canaday  v.  United  R  Co»  134  Mo.  A. 
282,  114  SW  88.  (14)  Fersoml  in- 
Jury  caused  by  porter  shutting  car 
door  on  "plaintiff's  hands.  Ruahln  v. 
Central  of  Georgia  R.  Co.,  128  Ga. 
726,  58  SE  357.  (15)  Personal  Injury 
caused  by  street  car  collision.  .  Wash- 
ington, etc,  R.  Co.  V.  Lukens,  32  Apr. 
(D.  C.)  442.     (16)  Refusal  to  afford 

glalntiff  an  opportunity  to  identify 
Imself  fpr  purpose  of  using  a  return 
ticket,  and  compelling  him  to  pur- 
chase another  ticket.  Pittsburgh, 
etc.,  R.  Co.  V.  Coll.  37  Ind.  A.  232,  76 
NE  816.  (17)  Wrongful  ejection  of 
passenger  from  train.  Emigh  v. 
Pittsburg,  etc,  R  Co.,  8  F.  Cas.  No. 
4,449.  4  BIsB.  114;  Southern  R.  Co.  v. 
Bunnell,  138  Ala.  247,  36  S  380;  Den- 
ver Tramway  Co.  v.  Cloud.  6  Colo. 
A.  445,  40  P  779;  Head  v.  Georgia 
Pac.  R.  Co.,  79  Ga.  358,  7  SE  217, 
11  AmSR  434;  Chicago,  etc,  R.  Co.  v. 
Graham,  8  Ind.  A.  28,  29  NE  170,  50 
AmSR  256;  Atchlson,  etc.,  R  Co.  v. 
Long,  5  Kan.  A.  644,  47  P  998:  Reed 
V.  Chicago,  etc.,  R.  Co.,  84  Nebr.  8, 
120  NW  442;  Mexican  Cent.  R.  Co. 
V.  Goodman,  80  Tex.  Civ.  A.  109.  48 
SW  778.     (IS)  Wrongful  ejection  of 

Sassenger  from  street  car.  Savannah 
ity,  etc,  R  Co.  v.  Brauss,  70  Ga. 
368;  Lynch  v.  Syracuse  Rapid  Transit 
R.  Co..  66  MIsc  573,  124  NTS  169  faff 
139  App.  Div.  925,  124  NTS  1120]. 

40.  U.  S.~Atlantlc  etc,  R  Co.  v. 
Laird,  164  U.  S.  393.  17  SCt  120.  41 
L.  ed.  486  [aff  68  Fed.  760,  7  CCA 
4891;  Emigh  v.  Pittsburg,  etc.  R  Cc, 
8  R  Cas.  l7o,  4,449,  4  Bias.  114. 

Ala. — Southern  R.  Co.  v.  Bunnell, 
188  Ala.  247,  S6  S  380. 

Colo. — ^Denver  Tramway  Co.  v. 
Cloud,  6  Colo.  A.  446.  40  P  779. 

Ga, — ^Klng  v.  Southern  R.  Co.,  128 
Ga.  285,  67  SE  507;  Seals  v.  Augusta 
Southern  R  Co.,  102  Ga.  817,  29  SE 
116. 

Ky. — McMurtry  v.  Kentucky  Cent 
R.  Co.,  84  Ky.  462,  1  SW  815,  8  Ky^, 
455. 

Miss. — New  Orleans,  etc,  R.  Co.  v. 
Hurst,  36  Mtss.  660.  74  AmD  785. 

Mo. — Canaday  v.  St.  Louts  United  R 
Co.,  134  Mc  A.  282.  114  SW  88. 

Okl.— Ft.  Smith,  etc.,  R.  Co.  v. 
Ford,  34  OkL  676,  186  P  74B.  41 
LRANS  745. 

Wis. — ^Brown  v.  Chicago,  etc,  R. 
Co..  64  Wis.  842,  11  NWS66,  41  AmR 
41. 

"It  Is  not  always  entirely  easy  to 
distinguish  between  a  suit  for  a 
breach  of  contract  of  carriage,  and 
the  alleging  of  the  contract  in  order 
to  show  a  duty  resting  upon  tbe  car- 
rier where  the  action  la  one  for  a 
tort.  And  yet  It  Is  well  established 
that  such  a  distinction  does  exiet." 
King  V.  Southern  R.  Co..  128  Ga.  285. 
288,  57  SE  507.  "In  view  of  the  fact 
that  the  relation  of  passeng«>  and 
carrier  can  arise  only  through  con- 
tract, express  or  Implied,  ft  would 
Indeed  be  difflcult  to  state  a  cause  of 
action  without  some  reference  to  the 
contract  out  of  which  the  relation 
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innkeeper  and  guest  originates  in  contract,  but  gives 
rise  to  duties  imposed  by  laV,*^  and  for  a  breach 
of  such  duties  the  guest  may  maintain  an  action  in 
tort.*- 

153]  (7)  Landlord  and  Tenant.  It  is  ordi- 
narily held  that  as  the  duty  is  purely  contractual^' 
no  action  in  tort  can  be  maintained  by  a  tenant  for 
an  injury  due  to  a  breach  of  the  landlord's  agree- 
ment to  make  repairs;"  but  such  an  action  may  be 
maintained  if  the  repairs  are  made,  but  in  so  n^li- 
gent  and  unskillful .  a  manner  as  to  occasion  the 
injury  complained  of;"  and  an  action  by  a  tenant 
for  a  wrongful  interference  with  his  occupancy  and 
injury  to  his  business  on  the  part  of  the  landlord 
in  making  repairs  has  been  held  to  be  in  tort.^**  An 
action  by  the  landlord  against  the  tenant  for  failing 
to  return  the  premises  in  good  repair,  according  to 
the  conditions  of  the  lease,  in  contract;^'  and  an 
action  by  a  landlord  for  double  rent  under  a  statute, 
against  a  tenant  holding  over,  is  an  action  upon 
implied  contract  and  not  in  tort;**  but  an  action 
brought  against  a  tenant  wrongfully  holding  over, 


arose.  And  so  It  Is,  when  the  action 
sounds  in  tort,  the  allegation  of  the 
contract  of  carriage  la  regarded  as 
mere  Inducement  to  the  action  to 
show  the  defendant's  right  to  sue  aa 
a  passenger.  Therefore,  in  cases  of 
this  class,  where  the  plaintlft  alleges 
the  payment  of  his  fare,  the  promise 
of  the  company  to  carry  him,  and 
then  proceods  to  state  the  tort,  and 
his  claim  for  damages  arising  on  ac- 
count thereof,  the  action  Is  declared 
to  be  one  in  tort.  This  for  the  reason 
the  gravamen  or  gist  of  the  action 
proceeds  ex  delicto  on  the  breach  of 
the  duty  owing  to  the  public  Imposed 
by  law.  Canaday  v.  St.  Loufa  United 
R.  Co..  134  Mo.  A.  282.  288, 114  SW  8S. 

[a1  Bffeot  of  oonnaot  allegatlona. 
— Allegations  in  regard  to  a  contract 
of  transportation,  the  purchase  of  a 
ticket,  or  the  payment  of  fare,  are 
proper  In  an  action  In  tort  as  matter 
of  inducement  to  show  the  existence 
of  the  relation  of  carrier  and  pas- 
Henger,  and  that  plaintiff  was  right- 
fully where  he  was  at  the  time  of  the 
Injury.  Seals  v.  Augusta  Southern 
R.  Co.,  102  Ga.  817,  29  SE  116;  New 
Orleans,  etc.,  R.  Co.  v.  Hurst,  36  Miss. 
660,  74  AmD  785:  Ft.  Smith,  etc.,  R. 
Co.  V.  Ford.  34  Okl.  576,  126  P  746, 
41  LRANS  745;  Brown  v.  Chicago, 
etc..  R.  Co^  54  Wis.  342.  11  NW  356, 
911,  41  AmR  41.  See  also  cases  supra 
this  note. 

41.    Stanley  v.  Blrcher,  78  Mo.  245. 

«.    Stanley  V.  Blrcher,  78  Mo.  245. 

[a]  Aotlons  oonstmed  m  is  tort. — 
(1)  Personal  Injury  to  guest  by  fall- 
ing Into  unguarded  elevator  shaft. 
Stanley  v.  Blrcher.  78  Mo.  246.  (2> 
Destruction  of  guest's  property  by 
fire  alleged  to  be  due  to  negligence 
of  defendant.  "Wood  v,  Virginia  Hot 
Springs  Co..  202  Pa.  40,  51  A  686. 

tb]  Joi  a]l«gstdlon  as  to  a  contraot 
by  which  plaintiff  became  a  guest  In 
the  hotel  does  not  make  the  action 
one  in  tort,  since  such  allegation  Is 
proper  by  way  of  Inducement  to  show 
the  relation  between  the  parties. 
Stanley  v.  Blrcher.  78  Mo.  245. 

4a.  Tuttle  V.  George  H.  Gilbert 
Mfg.  Co..  146  Mass.  169.  13  ME  465; 
Boden  T.  Scholts.  lOl  App.  DIt.  I, 
91  NTS  437:  Stels  v.  Van  Dusen,  93 
App.  DlT.  758,  87  NTS  716;  Schick  v. 
FlelBchhauer,  2S  App.  Div.  210,  49 
NTS  962. 

44.  Tuttle  v.  George  H.  Gilbert 
Mfg.  Co.,  146  Mass.  US,  13  NE  466: 
Boden  v.  Scholtz,  101  App.  DIv.  1,  91 
NTS  437;  Kushes  v.  Ginsberg,  99  App. 
Div.  417.  91  NTS  216  [aff  188  N.  T. 
630,  «1  N&  1168];  Stelz  v.  Van  Dusen. 
93  App.  Dlv.  368,  87  NTS  716;  Schick 
V.  Flelschhauer,  26  App.  Div.  210;  49 
NTS  962;  Spero  v.  Levy,  43  Misc.  24, 
86  NTS  869;  Davis  v.  Smith,  26  R.  Z. 
129,  B8  A  630,  106  AmSR  691,  66  LRA 


478.  3  AnnCas  832  and  note.  But  see 
Thompson  V.  Clemens,  96  Md.  196, 
208,  63  A  919,  60  LRA  680  (where  it 
Is  said  that  "it  may  be  conceded  that 
In  this  State,  when  a  landlord  has 
agreed  to  make  repairs  there  Is  a 
duty  resting  on  him  to  do  so,  and 
upon  his  failure  the  tenant  may 
either  sue  on  his  contract  or  bring 
an  action  on  the  case  founded  In  tort 
for  neglect  of  that  duty"). 

"It*  is  well-4iettled,  law  in  this  State 
that  there  1b  no  obligation  on  the 
part  of  a  landlord  to  repair  prem- 
ises demised  by  him,  except  by  vir- 
tue of  a  contract  to  do  so,  and  that 
the  breach  of  such  a  contract  and 
the  violation  of  such  contractual  ob- 
ligation do  not  give  rise  to  an  action 
In  tort."  Spero  v.  Levy,  43  MIsc  24, 
25.  86  NTS  869. 

45.  Gill  V.  Middleton,  106  Mass. 
477,  7  AmR  548. 

"If  the  defendant  had  performed 
the  work  contemplated  by  Its  con- 
tract unskilfully  and  negligently.  It 
would  be  liable  to  an  action  of  tort, 
because  In  such  case  there  would  be 
a  misfeasance,  which  is  a  sufflclent 
foundation  for  an  action  of  tort." 
Tuttle  V.  George  H.  Gilbert  Mfg.  Co., 
146  Mass.  169,  17S.  IS  NB  466. 

48.  Ives  V.  WlUlams.  5S  Mich.  636, 
19  NW  562. 

47.  Bourdette  v.  Board  of  School 
Directors,  McG.  (to..)  4;  Hatch  v. 
Wolfe.  1  AbbPrNS  (N.  T.)  77,  SO 
HowPr  6S. 

4a  State  V.  Helms,  101  Wis.  280. 
77  NW  194  (holding  that,  although  by 
virtue  of  the  statute  the  rent  Is 
double.  It  is  still  rent  for  the  use  of 
the  property  and  not  damages  for  the 
wrongful  withholding  thereof). 

49.  Holland  v.  Hummell,  43  ind.  A. 
356;,  87  NR  662. 

60.  Seelig  v.  Dumas,  48  La.  Ann. 
1494.  21  S  91. 

51.  Kansas  City,  etc,  R.  Co.  v. 
Becker,  67  Ark.  1,  63  SW  406,  77 
AmSR  78,  46  LRA  814;  Brown  v.  Rome 
Mach.,  etc.,  Co.,  5  Oa.  A.  142.  62 
SE  720. 

62.  Kansas  Ctty.  etc,  R.  Co.  v. 
Becker.  67  Ark.  1,  63  SW  406,  77  AmSR 
78.  46  LRA  814. 

[a]  Wlwr*  tlie  employee  has  died, 
and  the  action  Is  brought  under  a 
statute  by  his  parent,  widow,  or 
child,  the  action  must  be  brought  In 
tort.  '  Caatllle  V.  CafTery  Cent.  Re- 
finery, etc.,  Co.,  48  La.  Ann.  S22,  19 
S  332. 

63.  Kansas  City,  etc,  R.  Co.  v. 
Becker,  «7  Ark.  l,  63  SW  406,  77  AmSR 
78,  46  LRA  814;  Denning  v.  State,  123 
Cat.  316,  66  P  1000;  Brown  v.  Rome 
Mach.,  etc,  Co.,  5  Ga.  A.  142,  62  SE 
720. 

"It  Is  elementary  that  a  broken 
duty  arising  from  a  relation  created 


to  recover  possession  of  the  premises  or  damages  for 
the  wrongful  occupancy,  is  in  tort.*'  An  action  by 
a  lessor  against  a  third  person  who  has  fraudulently 
purchased  leased  property  from  the  lessee,  and 
which  se^B  merely  a  judgment  for 'damages,  is  in 
tort.*? 

[$  154]  <8)  Master  and  Servant.  While  the 
relation  between  master  and  servant  is  contractual, ' 
it  gives  rise  to  certain  duties  which  are  imposed  by 
law  independently  of  the  express  terms  of  the  con- 
traet,"^  and  for  an  injury  caused  by  a  breach  of 
such  duty  on  the  part  of  the  master  the  servant  may 
sue  either  in  contract  or  in  tort."  The  right  to  sue 
in  tort  in  such  cases  is  well  established,'"  and  exists, 
although  the  particular  liability  is  also  covered  by 
an  express  provision  in  the  contract,^*  and  is  the 
usual  form  of  remedy;"  but  for  any  liability  im- 
iwsed  by  the  contract  alone  and  not  involving  any 
breach  of  duty  imposed  by  law,  either  independently 
of  or  arising  out  of  the  contract,  the  remedy  is  in 
contract  and  not  in  tort."  An  action  by  a  servant 
for  a  wrongful  discharge  from  his  employment  id 

by  contract  may  furnish  the  basis  for 
an  action  ex  delicto."  Brown  v.  Rome 
Maoh.,  etc.,  Co..  6  Ga.  A.  142,  160,  62 
SE  720.* 

B4a  Obanheln  v.  Arbuckle,  80  App. 
Div.  466,  81  NTS  133  (holding  that 
where  a  servant  is  Induced  to  con- 
tinue working  with  defective  machin- 
ery by  an  agreement  on  the  part  of 
the  master  to  remedy  the  defect,  and 
in  Uie  meanwhile  to  indemnify  the 
servant  for  any  accidental  liuury, 
the  servant  may  In  case  of  such  In- 
Jury  sue  the  master  In  tort  notwith- 
standing the  agreement,  the  grava- 
men of  the  action  being  the  master'^ 
negligence  rather  than  his  promise 
to  pay). 

55.  Brown  v.  Rome  Mach..  etc., 
Co.,  5  Ga.  A.  142,  62  SE  720. 

"The  action  of  the  servant  against 
the  master  for  Injuries  received 
through,  defects  In  the  latter's  work, 
ways,  means.  Instrumentalities,  etc, 
however,  almost  Invariably  sounds  In 
tort."  Brown  v.  Rome  Mach.,  etc.. 
Co.,  5  Oa.  A.  142;  160,  62  SE  720. 

tal  Aotlmi  oonstmed  in  oontsaqL 
— ^Williams  v.  Southern  R.  Co.,  IzS 
N..C.  286,  38  SE  893. 

[b]    AotloBS  aonstmed  as  In  tort. — 

(1)  An  action  for  an  injury  due  to 
the  unsafe  condition  of  the  place 
where  a  servant  is  required  to  work 
wTlI  be  construed  as  In.  tort,  although 
It  Is  alleged  that  defendant  had  prom- 
ised to  repair  the  defect  which  caused 
the  Injury  (Louisville  Hotel  Co.  v. 
Kaltenbrun,  80  SW  1163,  26  KyL  208); 

(2)  or  It  is  alleged  that  defendant 
had  promised  to  take  certain  precau- 
tions for  plalntlfTs  protection,  which. 
If  taken,  would  have  prevented  the 
injury  (Blanchard  v.  Vermont  Shade 
Roller  Co.,  84  Vt.  442.  79  A  911).  , 

56.  Galveston,  etc.,  R.  Co.  v.  Hen- 
negan,  33  Tex.  Civ.  A.  314,  76  SW 
452.  > 

[a]  Keaioalatteadanee^d)  Where 
an  employer  falls  to  furnish  an 
employee  medical  attendance  as  he 
has  agreed  to  do,  the  employee's 
cause  of  action  is  for  breach  of  con- 
tract and  not  In  tort,  since  no  duty 
arising  from  the  relation  of  master 
and  servant  is  imposed  by  law  upon 
the  former  to  furnish  medical  treat- 
ment to  the  latter  in  case  of  sickness. 
Qalveaton,  Ate.;  R.  Co.  v.  Hennegan, 
33  Tex.  Civ.  A.  314.  76  SW  452.  (2) 
The  rule  would  b«  otherwise  If,  in 
pursuance  of  an  agreement  to  furnish 
medical  attendance,  the  employer  had 
failed  to  exercise  reasonable  care  and 
diligence  In  the  selection  of  a  com- 
petent and  skillful  physician  and  the 
employee  was  injured  by  reason  there- 
of, since  In  such  a  case  there  would 
he  a  breach  of  duty  imposed  by 
law.  Galveston,  etc,  R.  Co.  v.  Hen- 
negan. S3  Tex.  Civ.  A^S14.  76  SW  462. 
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in  contract,"  and  an  action  in  tort  will  not  lie,'" 
unlflss  the  diachai^e  was  apconipanied  by  wrongful 
acts  amounting  to  trespass."" 

155]  (9)  Fhysidan  or  Attorney.  Owing  to 
the  nature  of  \he  relation  between  a  physician  and 
a  patient,""  the  latter,  in  case  of  malpractice  by  the 
former,  ordinarily  has  &  choice  of  remedies,*'-  and 
*  may  sue  the  physician  either  in  contract"  or  in 
tort and  since  the  action  need  not  be  based  upon 
contract,"  it  is  immaterial,  where  the  action  is  in 
tort,  by  whom  the  physician  is  employed."  Whether 
the.  action  is  in  contract  or  in  tort  depends  upon 
whether  it  appears  from  a  construction  of  the  com- 
plaint" that  the  gravamen  of  the  action  ia  a  breach 
of  the  contract,*'  or  a  breach  of  the  duty  imposed 
by  law  by  reason  of  defendant's  calling  and  the 


relation  between  the  parties."  Upon  like  principles 
a  client  has  the  same  choice  of  remedies  in  the  case 
of  negligence  or  misconduct  upon  the  part  of  his 
attorney,*"  and  may  sue  the  attorney  either  in  con- 
tract,'" or  in  tort.'^  Whether  the  action  is  the  one 
or  the  other  must  be  determined  by  a  construction 
of  the  complaint." 

[$  156]  (10)  Telegraph  Company.  A  failure  on 
the  part  of  a  telegraph  company  promptly  and 
accurately  to  transmit  and  deliver  a  message  is  not 
only  a  breach  of  contract  but  a  breach  of  public 
duty/'  so  that  ordinarily  the  sender,  or  the  sendee, 
when  entitled  to  sue  in  contract,  has  a  choice  of 
remediesj*  and  may  sue  the  company  either  in 
contrdet,"  or  in  tort;"  but  it  is  ordinarily  held  that 
the  sendee 's  right  of  action''  is  exclusively  in  tort. 


67.  Westwater  v.  Grace  Church, 
140  Cal.  339,.  73  P  106E;  Cason  v.  Tye. 
9  Ga.  A.  325,  IX  SE  693;  Pennaylvania 
Co.  T.  Dolan,  6  Ind.  A.  109,  32  NE  802, 
61  AmSR  289. 

[a]  If  It  Is  not  aU«g«d  that  plain- 
tut  WM  In  ths  employ  of  defendant 
at  the  time  of  the  alleged  discharge, 
a  fact  which  cannot  be  taken  by  In- 
ference, and  the  remaining  allega- 
tions merely  Bhow  a  balance  due  to 

JlaintifC,  as  compensation,  which  d«- 
etidant  refuses  to  recognlzA,  no  ele- 
ment of  liability  In  tort  Is  stated. 
Mobile  li.  Ins.  Co.  v.  Randall,  74  Ala. 
170.  - 

[b]  SnvloTDMBt  111  oonaia- 
•xfttloii  of  m  rel*aM  of  llaUlltr  for 
tort. — If  the  gist  of  the  action  Is  a 
wrongful  dlscnarge  of  plaintiff  from 
hlB  employment,  the  action  Is  in  con- 
tract, although  It  is  alleged  that  the 
employment  was  given  in  considera- 
tion of  a  release  of  liability  for  dam- 
ages for  a  tort  committed  by  defend- 
ant. Pennsylvania  Ca  V.  I>olan,  6 
Ind.  A.  109,  32  NB  802,  SI  AmSR  289. 

'  88.  Comerford  v.  West  End  St  R. 
Co.,  164  Mass.  13,  41  NB  59.  Com- 
pare Lee  V.  Hill,  84  Va.  919,  «  SB 
473. 

"An  action  of  tort  does,  not  lie 
against  an  employer  for  discharging 
a  servant"  Comerford  v.  West  End 
8t.  K.  Co.,  164  Mass.  13,  15,  41  NE  59. 

69.  Wilson  V.  Wilderness  Poultry 
Farm,  82  N.  J.  L..  362,  82  A  617  (hold- 
ing that  where  a  master  hires  a  serv- 
ant for  a  fixed  compenafitlon  includ- 
ing the  use  of  a  house,  and  on 
wrongfully  discharging  the  servant 
illegally  and  forcibly  dispossesses 
him,  there  Is  a  trespass,  and  the  ac- 
tion may  properly  be  brought  In 
tort). 

do.  Hales  V.  Raines,  162  Mo.  A. 
46,  141  SW  917;  Hales  T.  Raines,  146 
Mo.  A.  232.  130  8W  425.  See  also 
supra  J.  139. 

61.  Carpenter  v.  Walker,  170  Ala, 
659,  54  S  60,  AnnCasl9l2D  863  and 
note;  Lane  v.  Bolcourt,  128  Ind.  420, 
27  NB  1111.  25  AmSR  442;  Goble  v. 
Dillon,  86  Ind.  327,  44  AmR  308; 
Kuhn  v.  Brownfleld,  34  W.  Va.  252, 
12  S&  519,  11  LRA  700  and  note.  See 
&}bo  McCrory  v.  Skinner.  2  Oh.  Dec. 
(Reprint)    268,   2  WestLMonth  203. 

[a]  BefnsBl  to  treat  under  oon- 
tmot  lix  tlie  ywxr. — ^Where  a  physician 
has  contracted  to  treat  plalntlfTs 
family  by  the  year  in  .consideration 
of  monthly  payments,  and  refuses  to 
visit  plaintlfl'a  child  when  sent  for, 
or  to  undertake  the  case,  plaintiffs 
right  of  action  Is  for  breach  of  con- 
tract only  and  not  for  tort;  but  if 
after  having  undertaken  the  case  he 
la  negligent  in  his  treatment,  at- 
tendance, etc.,  plaintiff  may  sue  In 
tort  Randolph  v.  Snyder,  189  Ky. 
1S9.  129  SW  663. 

6ft.  Liane  v.  Bolcourt,  128  Ind.  420, 
27  NE  1111.  25  AmSR  442;  Bunts  v. 
Barenfleld,  84  Ind.  43. 

WalTsr  of  tort  and  aotlon  in  eon- 
traot  see  infra  !  158. 

68.  Cafpenter  v.  Walker,  170  Ala. 
659,  64  S  60.  AnnCasl912D  863  and 
note. 


64.  Carpenter  v.  Walker,  170  Ala. 
669,  64  S  60.  AnnCasl912D  863. 

"The  action  against  a  physician  for 
malpractice  need  not  be  based  upon 
a  contract  though  It  may  be,  and 
usually  Is.  It  Is  sufncient  If  based 
upon  nis  legal  obligation."  Carpen- 
ter V.  Walker;  170  Ala.  659,  663,  &4  8 
60,  AnnCasl912D  863. 

65.  Carpenter  v.  Walker,  170  Ala. 
669,  64  8  60,  AnnCasl912D  863;  Hales 
V.  Raines.  146  Mo.  A.  232,  130  6W 
426:  Code  V.  Spaulding,  (Utah)  126 
P  468;  Gladwelf  v.  Steggall,  6  BIng. 
N.  Cas.  788,  86  ECL  391,  182  Reprint 
1283;  Pippin  V.'  Sheppard,  11  Price 
400. 

"The  action  for  malpractice  is  es- 
sentially In  tort,  and  hence  it  is  Im- 
material by  whom  the  ^yslclan  is 
employed."  Carpenter  v.  walkdr,  170 
Ala.  669.  e«S,  64  8  60,  AnnCasl»2D 
863. 

66.  X^e  T.  Bolcourt,  128  Ind.  420, 
27  NE  1111,  26  AmSR  442. 

67.  Lane  V.  Bolcourt,  188  Ind.  420, 
27  NE  1111,  25  AmSR  448;  Bums  v. 
Barenfleld.  84  Ind.  48. 

[a]  AottoBs  oowrtnuA  m  In  oon- 
trae£^(l)  Malpractice  In  maternity 
case.  I>ane  t.  Bolcourt,  128  Ind.  420, 
27  NE  1111,  25  AmSR  442.  (2)  Mal- 
practice in  treatment  of  cancer.  Burns 
V.  Barenfleld.  84  Ind.  43. 

68.  Carpenter  v.  Walker,  170  Ala. 
659,  54  S  60,  AnnCasl912D  863:  Har- 
rod  V.  Bisson,  48  Ind.  A.  649,  93  NB 
1093:  Hales  v.  Raines.  162  Mo.  A 
46,  141  SW  917;  Nelson  v.  Harring- 
ton, 72  Wis.  591,  40  NW  228,  7  AmSR 
900,  1  LRA  719. 

[ti]  Actions  oonktmed  mm  In  tort. 
— (1)  Malpractice  In  setting  and 
treating  a  broken  limb.  Carpenter  v. 
Walker.  170  Ala.  659,  54  8  60,  AnnCaa 
1912D  863:  Goble  v.  Dillon,  86  Ind. 
327,  44  AmR  308;  Harrod  v.  Bisson, 
48  Ind.  A.  549,  93  NB  1093;  Lotten 
v.  O'Brien.  146  Wis.  258,  131  NW  361. 
(2)  Malpractice  In  falling  to  discover 
a  broken  bone.  Coss  v.  Spaulding, 
(Utah)  126  P  468.  (3)  Malpractice 
In  negligently  leaving  a  foreign  sub- 
stance in  the  body  of  a  patient  after 
an  operation,  and  subsequently  fall- 
ing to  discover  the  fact.  Tucker  v. 
Gillette,  22  Oh.  CIr.  Ct.  664.  12  Oh. 
CIr.  Dec. '401.  (4)  Malpractice  in  re- 
gard to  negligent  use  of  electrical 
treatment  Halea  t.  Raines,  162  Mo. 
A.  46,  141  SW  917:  Hales  v.  Raines, 
146  Mo.  A.  232,  130  SW  425. 

tb]  Bffeot  of  aUegations  as  to 
coatmet^If  the  gravamen  of  the  ac- 
tion is  In  tort  for  a  breach  of  de- 
fendant's duty  as  a  physician,  an 
allegation  as  to  a  contract  will  be 
treated  as  a  mere  matter  of  Induce- 
ment to  show  the  relation  between 
the  parties.  Carpenter  v.  Walker,  170 
Ala.  659.  54  S  60,  AnnCasl912D  863; 
Hales  V.  Raines,  162  Mo.  A.  46,  141 
SW  917:  Nelson  v.  Harrington,  72 
Wis.  591,  40  NW  228.  7  AmSR  9<io,  1 
VRA  719. 

69.  Church  V.  Mumford,  11  Johns. 
(N.  T.)  479. 

Kemedles  of  ollent  anlnst  attor- 
ney see  Attorney  and  Client  [4  Cyc 
968], 


70.  Ellis  V.  Henry,  B  J.  X  Marsh. 
<Ky.)  247;  Houx  v.  Russell,  10  Mo. 
246. 

"Why  will  aasumpelt  lie  against 
attorntes,  Ac,  for  neglect?  It  is  be- 
cause the  law  implies  an  undertaking 
on  the  part  of  persons  using  these 
avocations  for  a  livelihood,  to  t>e 
careful  and  diligent  In  the  discharge 
of  their  business.  On  this  implied 
promise,  the  action  of  assumpsit  may 
be  sustained."  Bills  v.  Henry,  &  J.  J. 
Marsh.  (Ky.)  247,  248. 

71.  Pratt  V.  Brewster,  52  Conn.  65. 
7a.    Gopen  v.  Crawford.  68  How£*r 

(N.  T.)  278. 

[a]  Aettoas  otmstmed  as  1b  eon- 
tract. — Cook  V.  Bloodgood,  T.  Ala.  683; 
G^o^en.v.  Crawford,  63  ^wPr  (N.  t.) 

[b}    AetSon  ooMtTMd  am  in  torb— 

Pratt  T.  Brewatei;  68  Conn.  66. 

73.  Oray  v.  Western  Union  Tel. 
Co.,  87  6a.  850.  18  SE  662,  27  AmSR 
269,  14  LRA  96;  Reese  v.  Western 
Union  Tel.  Co.,  128  Ind.  294,  24  NE 
168,  7  LRA  583;  Cowan  v.  Western 
Union  Tel.  Co.,  122  Iowa  878.  »8  NW 
281,  101  AmSR  268.  64  LRA  B45;  Cog- 
dell  V.  Western  Union  TtA.  Co.,  135 
N.  C.  431,  4?  8E  490. 

74.  Western  Union  Tel.  Co.  v.  Hill, 
163  Ala.  18,  50  S  248,  23  LRANS  648, 
19  AnnCaa  1058:  Fitch  v.  Western 
Union  Tel.  Co.,  150  Mo.  A.  149,  130 
SW  44;  Penn  v.  Western  Union  Tel. 
Co.,  159  N.  C.  806,  75  SE  16,  41  LRA.VS 
223. 

"Actions  against  telegraph  com- 
panies, like  the  one  in  question,  are 
not  necessarily  ex  contractu.  They 
may  he  ex  delicto  for  the  breach  of 
a  duty.  .  .  .  Injury,  In  such 
cases,  is  [more]  often  the  result  of 
a  breach  of  duty  imposed  by  law,  or 
a  breach  of  duty  growing  out  of  the 
contract,  than  a  mere  breach  of  the 
contract.  The  contract  usually  serves 
merely  to  show  the  relation  of  the 
parties  and  the  existence  of  a  duty 
breached,  which  duty  Is  more  often 
Imposed  by  law  than  by  contract. 
There  is  rarely  any  express  contract 
between  the  parties,  whatever  ex- 
ists Is  usually  implied."  Western 
Union  Tel.  Ca  v.  Hill,  168  Ala.  18,  28, 
60  S  248,  23  LRANS  648.  19  AnnCas 
1058. 

[al    Vhm  sender  of  a  messaffs  may 

sue  either  in  contract  or  In  tort  but 
ordinarily  the  addressee's  right  of  ac- 
tion is  In  tort  Shingleur  v.  Western 
Union  Tel.  Co.,  72  Miss.  1080.  18  S 
425.  48  AmSR  604.  30  LRA  444. 

[b]  Vor  zefnalAff  to  reoelve  for 
transmission  a  proper  message  duly 
tendered,  the  right  of  action  Is  In 
tort  for  breach  of  duty,  and  not  In 
contract.  Cordell  V.  Western  Union 
Tel.  Co.,  149  N.  C.  402,  68  SB  71.  23 
LRANS  540. 

75.  Garland  v.  Western  Union  Tel. 
Co.,  118  Mich.  369,  76  NW  762,  74 
AmSR  394.  43  LRA  280. 

76.  Cowan  v.  Western  Union  Tel. 
Co.,  122  Iowa  379,  98  NW  281,  101 
AmSR  268,  64  LRA  546. 

77.  Xivat  of  sendee  to  *«•  see 
Telegraphs  and  Telephones  [37  Cyc 
1717]. 
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and  that  be  cannot,  sne  in  contract,"  tmless  he  vu 
in  Bome  way  a  party  or  privy  to  me  contract,'"  as 
where  the  sender  acted  as  his  agenl^^  or  the  contract 
was  made  for  his  benefit."  If  it  appears  that  the 
complaint  is  based  upon  the  contract  of  transmis- 
sion, the  action  is  in  contz;act/^  although  the  com- 
plaint may  allege  n^ligence;**  but  if  based  upon 
the  breach  of  public  duty,  the  action  is  in  tort," 
although  the  complaint  sets  out  or  refers  to  the 
contract.'' 

[i  157]  (11)  Trustee.  Actions  against  trustees 
are  ordinanly  in  contract,**  but  it  seems  that  a 
trustee  who  is  guilty  of  a  wrongful  act  might  be 
sued  either  in  contract  or  in  tort." 

158]  7.  Waiver  of  Tort  and  Action  is  Con- 
tract— a.  In  OeneraL  There  is  some  conflict  of 
autbority  as  to  when  and  under  what  circumstances 
a  party  may  waive  a  tort  and  maintain  an  action 

78.  McGehee  v.  "WeBtern  Union 
Tel.  Co.,  169  Ala.  109,  S3  S  205,  Ann 
Casl912B  612;  Western  Union  Tel. 
Co.  V.  Adams,  164  Ala.  85T,  46  S  228: 
Western  Union  Tel.  Co.  v.  Cooper,  2 
Ga.  A.  376,  68  SE  617:  Webbe  v.  West- 
ern Union  Tel.  Co.,  169  111.  610.  48  NE 
870,  61  AmSR  207  and  note;  Western 
Union  Tel.  Co.  v.  Dubois,  128  111.  248, 
21  NB  4,  15  AmSR  109.  See  also 
Western  Union-  Tel.  Co.  v.  Burrls, 
179  Fed.  82,  102  CCA  S86.  But  see 
Western  Union  Tel.  Co.  v.  Potts,  120 
Tenn.  37,  113  SW  789,  12?  AmSR  991, 
19  L.RANS  479. 

[a]  lb*  MBds*  oaaaot  me  In  oon- 
tmot  where  the  sender  s6nt  the  mea- 
sage  for  his  own  benefit  and  not  as 
agent  of  the  addressee,  and  the  lat- 
ter la  in  no  way  a  party  or  privy  to 
the  contract.  Western  Union  Tel.  Co. 
V.  Adams,  164  Ala.  6S7,  46  S  228. 

79.  McGehee  v.  Western  Union 
Tel.  Co..  169  Ala.  109,  63  S  206. 
AnnC^l»12B  612;  Postal  Tel.  Cable 
Co.  V.  Ford.  117  Ala.  672,  28  B  <84: 
Western  Union  Tel.  Co.  Adair,  115 
.Ala.  441,  2S  S  78. 

80;.  Western  Union  Tel.  Co.  v. 
Adams,  1S4  Ala.  667,  46  B  228;  West- 
em  Union  Tel.  Co.  v.  Rowell,  IBS  Ala. 
295,  45  8  73:  Manker  V.  Western 
Unton  Tel.  Co..  187  Ala.  S9S.  14  S  889: 
Postal  Tel.  Cable  Co.  v.  Ford,  117 
Ala.  672.  28  S  684. 

81.  McGehee  V.  Western  Union 
Tel.  Co.,  169  Ala.  109.  63  8  205, 
AnnCasl912B  512;  Western  Union 
Tel.  Co.  V.  Adams,  154  Ala.  657,  46  S 
22S 

[k]  TIi«  mere  fact  that  the  sendee 
vonld  be  bameflted  if^not  sufUcIent  to 
authorize  him  to  sue  In  contract.  If 
the  contract  was  not  made  for  his 
benefit.  Postal  Tel.  Cable  Co.  v.  Ford, 
117  Ala.  672,  23  S  684. 

82.  Western  Union  Tel.  Co.  v.  Lit- 
tleton, 169  Ala.  99,  68  S  97;  Western 
Union  Tel.  Co.  v.  Rowell,  153  Ala. 
295.  4S  S  73;  Garland  v.  Western 
Union  Tel.  Co.,  118  Mich.  369.  76  NW 
762,  74  AmSR  394,  43  L.RA  280. 

[a]  AottoiiB  eoBstmed  as  In  oon- 
traot. — ( 1 )  Frror  In  tran  sm  1 1  tin  g 
message.  Western  Union  Tel.  Co.-  v. 
Littleton,  169  Ala.  99,  63  S  97.  (2) 
Failure  to  deliver  message.  Western 
Union  Tel.  Co.  v.  Rowell,  153  Ala. 
295,  45  S  73;  Carland  v.  Western 
Union  Tel.  Co.,  118  Mich.  369.  76  NW 
762.  74  AmSR  394,  43  LRA  280:  FIteh 
V.  Western  Union  Tel.  Co.,  160  Mo.  A. 
149.  180  SW  44. 

83.  Western    Union    Tel.    Co.  t. 
Littleton.  169  Aia.  99,  63  S  97. 

84.  Western  Union  Tel.  Co.  v. 
Loulsell.  161  Ala.  231,  50  S  87;  West- 
em  Union  Tel.  Co.  v.  Burrls,  179  Fed. 
92.  102  CCA  386. 

,.r  "  ■ 

Gray  v.  "Western  Union  Tel.  Co.,  108 
Tenn.  39,  64  SW  1063.  91  AmSR  706, 
5S  LRA  301.  (2>  Error  in  transmit- 
ting message.  Western  Union,  Tel. 
Co.  V.  Bunis.  179  Fed.  92.  102  CCA 
386  (error  ps  to  address  of  sendee); 


Aotlons  eanstmsd  as  In  tort. — 

Delay    in    delivering  message. 


Western  Union  Tel.  Co.  v.  Loulsell. 
161  Ala.  231,  60  S  87  (error  as  to 
name  of  sendee);  Cowan  v.  Western 
Union  Tel.  Co..  .182  Iowa  879.  98  NW 
281,  101  AmSR  268,  64  LRA  545  (error 
as  to  name  of  sender).  (3)  Trans- 
mission and  delivery  of  forged  mes- 
sage. Wells  V.  Western  Union  Tel. 
Co.,  144  Iowa  605,  123  NW  371,  138 
AmSR  317.  24  LRANS  1045.  (4) 
Transmission  and  delivery  of  unau- 
thorized and  fraudulent  message  re- 
ceived for  transmission  by  telephone. 
Western  Union  ^1.  Co.  v.  Bcnriver, 
141  Fed.  688,  7S  CCA  698,  4  LRANS 
678. 

[b]  JLB  action  for  breach  of  a 
statntorj'  Autj  in  regard  to  the  trans- 
mission or  delivery  of  a  message  Is 
In  effect  an  action  for  negligence. 
Western  Union  Tel.  Co.  v.  Potts,  120 
Tenn.  37.  113  SW  789,  127  AmSR  991, 
19  LRANS  479. 

86.  Cowan  v.  Western  Union  Tel. 
Co.,  122  Iowa  S79.  98  NW  281,  101 
AmSR  268.  64  LRA  645:  Gray  v. 
Western  Union  Tel.  Co.,  108  Tenn.  S9, 
64  8W  1068,  91  AmSR  706,  66  LRA 
301. 

"The  allegations  by  the  plaintiff  of 
contractual  relations  with  the  de- 
fendant does  not  necessarily  make  the 
action  one  upon  contract,  for  these 
matters  are  often  properly  pleaded 
by  way  of  Inducement  preliminary  to 
an  allegation  of  facts  constituting  a 
tort."  Cowan  v.  Western  Union  Tel. 
Co..  122  Iowa  379,  385,  98  NW  281, 
101  AmSR  268.  64  LRA  546. 

86.  See  cases  Infra  this  note, 
[a]    Actions  oonstmed  as  In  oon- 

traet. — (1)  An  action  against  a  trus- 
tee to  recover  the  principal  and 
income  of  the  trust  fund  is  In  contract 
upon  the  implied  promise  of  defend, 
ant  to  pay  over  the  same,  although 
It  Is  alleged  that  defendant  has  con- 
verted the  fund  and  the  Income  there- 
of to  his  own  use.  Martin  v.  Gunni- 
son, 27  Oh.  Clr.  Ct.  113.  (2)  If  the 
complaint  is  based  upon  an  express 
agreement  of  the  trustee,  the  action 
Is  in  contract,  although  the  complaint 
may  alletre  negligence  In  the  perform- 
ance of  the  duties  undertaken.  Wall- 
rath  v.  Bohnenkamp.  97  Mo.  A.  242. 
70  8W  1112.  (3)  An  action  to  compel 
a  trustee  to  account  for  the  trust 
fund,  and  not  for  the  recovery  of 
damages.  Is  not  one  sounding  In  tort, 
although  the  facts  may  be  such  that 
an  action  for  damages  would  He.  Har- 
rlgan  v.  Gilchrist.  121  Wis.  127,  99 
NW  909. 

87.  See  Gunter  v.  Janes,  9  Cal. 
643,  659  (where  the  court  said:  "If 
the  trustee  does  a  wrongful  act,  then 
he,  by  the  act,  consents  that  he  may 
be  treated  as  a  debtor  or  a  trespasser, 
at  the  election  of  the  cestui  que 
trust"). 

88.  Isaacs  T.  Hermann,  49  Hiss. 
449;   Norden  v.  Jones,  83  Wis.  600, 

14  AmR  782. 

89.  Hutton  V.  Wetherald,  6  Del. 
38;  Kyle  v.  Chester,  42  Mont.  622,  113 


of  contract  with  regard  to  the  same  subject  matter," 
but  it  is  clear  that  to  sustain  such  a  proceeding 
there  must  be  some  contract  either  express  or 
implied.^  If  there  is  an  express  contract,  ^d  the 
same  act  or  transaction  constitutes  both  a  tort  and 
a  breach  of  the  ctmtract,  the  injured  party  may 
waive  the  tort  and  sue  on  the  contract,  and  the 
same  role  obtains  where  a  contract  creates  a  relation 
oiit  of  which  certain  duties  arise,  a  breadi  of  which 
will  constitute  a  tort,'^  as  in  caae  of  the  relation 
between  bailor  and  hailee,"  principal  and  agent,** 
patient  and  physician,**  attorney  and  client,^  or 
between  a  common  carrier  and  a  shipper,^  or  pas- 
senger." Even  where  there  is  no  express  contract, 
and  the  cause  of  action  arises  out  of  tort,  the  tort 
may  be  waived  and  an  action  of  contract  broa^t 
in  all  cases  where  the  law  will  imply  a  promise  on 
the  part,  of  the  wrongdoer  to  reimburse  the  party 

P  749,  87  LRANS  230  and  note:  Boyer 
V.  Bullard,  102  Pa.  666;  BethlehMn 
Borough  V.  Perseverance  Fire  Ca..  81 
Pa.  445. 

90.  Missouri  Sav.,  etc.,  Co.  v. 
Rice,  84  Fed.  131,  28  CCA  805;  Bates 
V.  BIgby,  123  Ga.  727,  61  BE  717; 
Perdue  v.  Harwell,  80  Ga.  150,  4  SB 
877r  Newton  Mfg.  Co.  v.  White,  53  Ga. 
S95;  Furry  v.  O'Connor.  1  Ind,  A. 
573,  28  NE  103;  Manning  v.  Galland- 
Hennlng  Pneumatic  Malting  Drum 
Mfg.  Co.,  141  Wis.  199,  124  NW  291, 
18  AnnCas  976. 

[a]  In  Georgia  there  Is  a  eode  pro- 
vision expressly  to  this  effect.  New- 
ton Mfg.  Co.  V.  White,  53  Ga.  395. 

[h]  infringement  of  patent. — 
Where  the  Infringement  of  a  patent 
constitutes  both  a  tort  and  a  breach 
of  a  contract  between  the  parties, 
plaintiff  may  iniore  his  statutory 
right  to  recovur  ror  the  infringement 
and  bring  his  action  for  a  breach  of 
contract.  Manning  v.  Galland-Hen- 
ning  Pneumatie  Malting  Drum  Hfg. 
Co.,  141  Wia  199.  124  NW  291,  18 
AnnCas  976. 

81.  Bates  v.  Bigby,  123  Ga.  727,  729. 
51  SE  717  Jdt  Cyc]:  Jenkins  v.  Sea- 
board Alr-LIne  R.  Co.,  3  Ga.  A.  381, 
886,  69  SE  1120  [dt  Cyc);  Southern 
Express  Co.  v.  Brievs,  1  Ga.  A.  294, 
300.  57  SE  1066  [clt  Cyc];  Williams  v. 
Rogers,  110  Mich.  418,  68  NW  240; 
Tuttle  V.  CampbelL  74  Mich.  662,  42 
NW  884,  16  AmSR  652:  Denman  v. 
Chicago,  etc.,  R. -Co.,  62  Nebr.  140, 
71  NW  967. 

92.  Ford  v.  Atlantic  Compress  Co., 
138  Ga.  496,  76  SE  609,  AnnCaBl913D 
226  and  note;  Bates  v.  Bigbv,  123  Ga. 
727,  729.  51  SE  717  [clt  Cyc];  Jenkins 
v.  Seabord  Alr-LIne  R.  Co.,  3  Ga.  A, 
381.  386,  59  SE  1120  [clt  Cvcl:  Harms 
V.  New  York,  69  Misc.  315.  125  NTS 
477;  Suvdam  v.  Smith.  7  Hill  (N.  Y.V 
182:  Zell  v.  Dunkle.  156  Pa.  363,  27 
A  38:  Tlndall  v.  McCarthy,  44  S.  C. 
487,  22  SE  734. 

[a]  Where  a  baOee  for  Mr*  re- 
turns the  property  In  a  damaged  eon- 
dltlon,  the  bailor  may  waive  the  tort 
and  sue  upon  the  contract  of  bail- 
ment. Harms  v.  New  York,  69  Misc. 
315.  125  NTS  477. 

93.  Holthouse  V.  Poling.  (Ind.  A.) 
99  tm  810. 

84.  Lane  v.  Bolcourt,  128  Ind.  420. 
27  NE  nil,  25  AmSR  442. 

[a]  Zn  case  of  malpractice  on  the 
part  of  a  physician,  plaintiff  may 
waive  the  tort  and  bring  an  action  on 
the  contract.  Lane  v.  Bolcourt.  128 
Ind.  420.  27  NE  ifll.  25  AmSR  442. 

95.  Ellla  V.  Henry,  6  J.  J.  Marsh. 
(Ky.)  247;  Btimpson  V.  Bpmgue,  6 
Me.  470. 

96.  Jenkins  v.  Seaboard  Air-Line 
R.  Co.,  8  Ga.  A.  381,  59  SE  1120; 
Southern  Express  Co.  v.  Brlggs,  1 
Ob.  a.  204,  800.  67  SE  1066  [clt  Cycl: 
XJenmsn  v.  Chicago,  etc.,  R.  Co..  65 
Nebr.  140.  71  NW  967. 

97.  Union  Pac.  R.  Co.  v.  Shook,  3 
Kan.  A-  710,  44  P  6f" 
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injored  by  his  act but  this  can  be  done  only  where 
such  a  eoBtract  can  be  implied,""  so  that  in  cases 
of  this  character  the  question  resolves  itself  into 
one  of  when  and  under  what  circumstances  the  law 
will  imply  snch  an  agreement.^  In  this  connection 
it  is  to  be  observed  that  the  duty  to  pay  damages 
for  a  tort  does  not  necessarily  imply  any.  promise 
to  pay  them,'  and,  consequently,  that  a  party  cannot 
ereate  a  cause  of  action  in  contract  merely  by  waiv- 
ing a  tort bat  it  is  now  equally  well  settled  that 
in  some  cases  such  an  agreement  wiH  be  implied,* 
for  Uie  old  rule  that  what  was  a  tort  in  its  inception 
coold  not  be  made  the  basis  of  an  implied  assump- 
sit," has  long  been  relaxed,  and  the  question  is  to 
what  extent.  Upon  this  point  the  authorities  are 
not  agreed.^  Some  decisions  have  sou^t  to  limit 
the  r^t  of  waiving  a  tort  and  suing  on  implied 
contract  to  cases  where  persona!  property  has  been 
-wrongfully  taken  and  converted  into  money  and  the 
action  is  for  money  had  and  received,"  and  to  eases 
where  the  action  is  against  the  executor  or  admin- 


istrator of  the  wrongdoer;'  but  this  limitation  has 
been  expressly  disapproved,'^  and  the  right  has  been 
extended  to  included  a  large  variety  of  cases.^^  The 
rule  has  been  stated  that  for  this  purpose  an  agree- 
ment should  be  implied  wherever  one  person  com- 
mits a  tort  against  the  estate  of  another  with  the 
intention  of  benefiting  his  own  estate,"  or  wherever 
justice  requires  it  in  consideration  of  benefits  re- 
ceived;" but  that  no  such  agreement  will  be  implied 
where  no  benefit  to  the  wrongdoer  was  received  or 
expected,^*  or  whwe  there  is  a  snb^ting  express 
contract  between  the  parties  in  r^^ard  to  the  same 
subject  matter.*"  In  all  cases  where  there  is  a 
choice  of  remedies,  as  between  contract  and  tort, 
the  ri^t  of  election  is  with  plaintiff,"  and  while  he 
has  a  right  to  sue  in  tort,  if  he  chooses  to  waive 
the  tort  and  sue  in  contract  he  has  a  ri^t  to  do 
so,^*^  and  defendant  cannot  object  that  he  should 
have  been  sued  in  tort."  Some  decisions  state  the 
mle  with  the  qualification  that  plaintiff  may  waive 
the  tort  and  sue  in  contract,  provided  no  prejudice 


•fc  ChalltsB  V.  Wylle,  3G  Kan.  B06, 
11  P  4S8;  Fanson  v.  Llnsley,  20  Kan. 
236:  Bowen  v.  Rutland  School  Dlat. 
No.  9,  36  Mich.  149;  Whltaker  v.  Pos- 
ton,  120  Tenn.  207,  110  SW  1019. 

89.  Tightmeyer  v.  Mongold,  20 
Kan.  SO;  Kyle  v.  Chester,  42  Mont. 
GM.  113  P  749,  37  LRANS  230  and 
note;  Carson  Rlv«r  Iiumbering  Co.  v. 
Banett.  1  Nev.  249;  LAvalltt  v.  Bool«t« 
St.  Jean  Baptlste,  17  R.  I.  «80.  24  A 
487.  IS  LRA  392. 

[a]  nivatXKtlowb— (1)  The  In- 
fruiSement  of'  a  patent  w  a  tort,  and 
plaintiff  cannot  by  waiving  the  tort 
recover  datnases  upon  the  theory  o£ 
a  breach  of  tmplled  contract.  Avery 
V.  McClure,  94  MIsb.  172,  47  S  901,  22 
liltANS  256,  19  AnnCas  134.  (2)  Where 
an  aaaoclatlon  wrongfully  expels  a 
member,  he  cannot  waive  the  tort 
and  sue  In  contract,  for  unlike  the 
case  of  a  conversion  of  goods,  and 
somewhat  analogous  to  an  assault 
and  battery,  there  Is  nothing  outside 
of  the  tort  upon  which  the  Implication 
of  a  contract  may  act.  LavaUe  v. 
Soci^tfi  St.  Jean  Baptlste.  17  B.  I. 
680,  24  A  467,  16,LRA  392.  (3)  VThero 
a  grantor  in  an  unregistered  deed  re- 
gains possession  of  It  and  destroys 
ft,  the  grantee  cannot  waive  the  tort 
and  sue  In  contraQt  to  recover  the 
consideration,  as  no  promise  to  this 
effect  can  be  implied.  Edwards  v. 
Dickinson,  102  N.  C.  519,  9  SB  456. 

1.  Kyle  V.  Chester,  42  Mont.  522, 
113  P  749,  87  LRANS  230  and  note; 
Norden  v.  Jones,  33  Wis.  600,  14  AmR 
782. 

"The  whole  discussion  of  waiving 
the  tort  and  suing  on  the  i:ontract  is 
reduced  to  the  single  question.  When 
is  a  promise  implied  by  the  law?" 
Tlghtmeyer  v.  Mongold,  20  Kan.  90, 
91. 

3.  Cooper  v.  Cooper,  147  Mass.  370, 
■17  NE  892^  9  AmSK  721?  Kyle  v.  Ches- 
ter, 42  Mont.  622,  118  P  749,  37 
LRANS  230. 

3.  Cooper  v.  Cooper,  147  Mass. 
870,  17  NB  892,  9  AmSR  721;  Kyle  v. 
Chester,  42  Mont.  622,  113  P  749,  37 
LRANS  230. 

4.  Fanson  v.  Llnsley,  20  Kan.  235; 
Bowen  v,  Rutland  School  Dist.  No. 
9.  36  Mich.  149 ;  Tidewater  Ouarry 
Co.  V.  Scott,  105  Va.  160,  52  SE  835, 
lis  AmSR  864,  8  AnnCas  736  and 
note:  Lawaon  t.  Lawson,  16  Oratt. 
<Va.>  230.  BO  AmD  702. 

5.  See  Isaacs  v.  Hermann,  49  Hiss. 
449;  Carson  RJver  Lumbering  Co.  v. 
Bassett.  2  Nev.  249. 

6.  Isaacs  v.  Hermann,  4ft  Miss. 
449;  Carson  River  Lumbering  Co.  v. 
Bassett,  2  Nev.  249. 

7.  Isaacs  t.  Hermann,  49  Hiss. 
449;  Norden  V.  Jones.  88  Wis.  (00,  14 
AmR  782. 

8.  Berkshire  Glass  Co.  t.  Walcott, 
'  Allen   (Mass.)   227.  79  AmD  781; 


Jones  V.  Hoar,  6  Pick.  (Mass.)  285; 
Woodbury  v.  Woodbury,  47  N.  H.  11, 
90  AmD  555;  Carson  River  Lumbering 
Co.  V.  Bassett,  2  Nev.  249.  See  also 
InfBa  S  159. 

8.  Jones  V.  Hoar,  S  Pick.  (Afass.) 
285;  Carson  River  Lumbering  Co.  v. 
Bassett,  2  Nev.  249. 

10.  Isaacs  v.  Hermann,  49  Miss. 
449;  Roth  v.  Palmer,  27  Barb.  (N.  T.) 
652;  Norden  v.  Jones,  88  Wis.  600,  14 
AmR  782. 

11.  Miss. — ^Isaacs  v.  Hermann,  49 
Miss.  449. 

N.  H.— Hill  v.  Davis.  8  N.  H.  384 
(where  various  illustrations  of  the 
rule  are  given). 

N.  T.— Roth  T.  Palmer,  27  Barb. 
652. 

Va. — Lawson  t.  Lawson,  16  Oratt. 
(67  Va.)  230.  80  AmD  702. 

Wis. — Norden  v.  Jones,  38  "Wis.  600, 
14  AmR  782. 

[a]  Xllnstratlons.— (1)  Where  one 
entices  away  an  apprentice  of  an- 
other, the  master  may  waive  the  tort 
and  sue  in  contract  for  the  value  of 
the  work  and  labor  of  the  apprentice. 
Foster  v.  Stewart,  3  M.  &  S.  191,  105 
Reprint  582;  Lightly  v.  Clouston,  1 
Taunt.  112.  12T  Reprint  774.  (2) 
Where  slaves  have  been  wrongfully 
taken  and  afterward  returned  to  the 
owner,  the  latter  may  waive  the  tort 
and  sue  on  an  implied  contract  for 
the  value  of  their  labor.  Janes  v. 
Buzzard,  13  P.  Gas.  No.  7.206a, 
Hempst.  240:  Stockett  v.  Watklns,  2 
OIU  &  J.  <Md.)  326,  20  AmD  438. 
(3>  Where  a  sheriff  illegally  retains 
executions  and  makes  collections 
after  the  expiration  of  hla  term  of 
otitce,  his  8uccea.sor  In  office  may 
waive  the  tort  and  maintain  assump- 
sit to  recover  the  amounts  received. 
Hudpens  v.  Kennedy,  36  S.  C.  L.  44. 
(4)  If  one  Is  unjustly  detained  as  a 
pauper  by  overseers  of  the  poor,  in 
order  to  make  a  profit  out  of  his  labor, 
he  may  waive  the  tort  and  sue  in  con- 
tract to  recover  the  amount  so  re- 
ceived in  excess  of  the  cost  of  his 
support.  Abbot  v.  Fremont,  34  N.  H. 
432.  (5)  Where  the  mortgagor  of 
chattels,  without  the  knowledge  or 
consent  of  the  mortgagee,  sells  the 
mortgaged  property,  but  the  pur- 
chase money  remains  unpaid,  the 
mortgagee  may  waive  the  tort  and 
sue  the  purchaser  for  the  purchase 
money.  He  Arthur  v.  Hurph  y,  74 
Minn.  63.  76  NW  965. 

fb]  Watvar  of  tort  anA  aotton  In 
detiniM. — ^Where  one  torttously  takes 
the  goods  of  another  so  that  trespass 
or  trover  would  lie.  the  owner  may 
waive  the  tort  In  taking  the  goods 
and  sue  in  detinue  for  the  detention. 
Owlngs  v.  Frier.  2  A.  K.  Marsh.  (Ky.) 
268.  12  AmD  393. 

la.  Fanson  v.  Llnsley,  20  E^n. 
286. 


"We  think  it  is  well  settled,  that 
wherever  one  person  commits  a  wrong 
or  tort  against  the  estate  of  another, 
with  the  intention  of  benefiting  his 
own  estate,  the  law  will,  at  the  elec- 
tion of  the  party  Injured,  imply  or 
presume  a  contract  on  the  part  of 
the  wrongdoer  to  pay  to  the  party 
Injured  the  full  Value  of  all  bene- 
flts  resulting  to  such  wrongdoer." 
Fanaoa  v.  Llnsley,  20  Kan.  285, 
289.  ^ 

18.  Norden  Jonei^  38  Wis.  600, 
14  AmR  782. 

14.  Fanson  t.  Llnsley,  20  Kan. 
236;  Kyle  v.  Chester,  42  Mont.  622. 
113  P  749,  37  LRANS  280  and  note; 
Stanton  v.  Philadelphia,  eta,  R.  Co., 
236  Pa.  419,  84  A  832. 

[a]  Illvstntloii. — If  mortgaged 
goods  are,  without  the  knowledge  of 
the  mortgagor  and  In  violation  of  the 
terms  of  the  mortgage,  sent  to  a  com- 
mission merchant  for  sale,  and  he, 
without  knowledge  of  the  mortgage, 
sells  them  and  remits  the  proceeds 
to  the  consignor,  the  commission 
merchant  does  not  derive  such  a  bene- 
fit from  the  transaction  as  to  author- 
ize the  mortgagor  to  waive  the  tort 
and  recover  against  him  on  an  im- 
plied contract,  Greer  v.  Newland,  70 
Kan,  315,  78  P  8.15,  109  AmSR  427 
and  note,  70  LRA  557  tafT  reh  70  Kan. 
310.  77  P  98,  109  AmStt  424.  70  LltA 
5541. 

15.  Jackson  v.  Jones,  22  Ark.  158. 
ra]  ninstntUon. — If  A  agrees  to 

sell  goods  to  B,  and  upon  A's  refusal 
to  deliver  them  B  wrongfully  takes 
and  converts  them  to  his  own  use, 
A  cannot  waive  the  tort  and  sue  on 
an  Implied  contract  for  the  goods.  If 
he  does  not  sue  In  tort  he  must, 
where  the  express  contract  is  still 
subsisting  at  the  time  of  the  tort,  sue 
on  the  express  contract,  slnoe  where 
there  is  a  subsisting  express  contract 
none  can  be  implied.  Jackson  v. 
Jones,  22  Ark.  158. 

16.  Morgan's  Louisiana,  etc., 
etc.  Co.  v.  Stewart^  19  La.  892,  44 
S  138;  Homeflus  v.  Wilkinson,  51  Or. 
4B,  93  P  474. 

17.  Challiss  V.  Wylle.  3B  Kan.  B06. 
11  P  438;  Fanson  v.  Linsley,  20  Kan. 
235;  Bowen  v.  Rutland  School  Dist. 
No.  9,  36  Mich.  149. 

"The  right  of  the  platntilts  to  waive 
their  cause  of  action  in  tort  and 
found  their  right  to  recover  upon  con- 
tract, whether  express  or  implied,  Is 
unquestionable,  and  there  is  no  power 
either  with  the  defendaiit  or  In  the 
court  to  compel  them  to  proceed  upon 
the  tort."  Peo.  v.  Wood.  121  N.  T. 
622,  529,  24  952. 

18.  Morgan's  Louisiana,  etc.,  R., 
etc.,  Co.  v.  Stewart,  119  La.  392.  44 
S  138;  Horneflus  v.  Wllkinsoo,  61 
Or.  46,  93  P  474._ 
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to  defendant  vill  result;"  but  they  also  otnezre 
that  waiving  the  tort  and  snizig  in  eontraet  most 
ordinarily  be  benefleialf  rather  than  prejudicial,  to 
defendant."*  Another  qualification  has  been  stated 
to  the  effect  that  vhere  tiie  gravamen  of  the  trans- 
action aoonds  in  .tort,  plaintOE  will  not  be  indulged 
in  this  fiction  of  an  imi^ied  contract  if  the  result 
will  be  to  give  jnrisdictimi  over  th^  subject  matter 
to  a  court  whidt  otherwise  would  not  possess  it^^' 
or  so  as  to  bring  titie  case  within  the  terms  of  a 
statute  which  otherwise  would  not  include  it."  The 
eommon-law  right  of  waiving  &  tort  and  suing  in 
MfK.  Co. 


contract  is  not  changed  or  affected  by  the  eodes.*" 

[$  159]  Oonvenioit— (1)  In  OennaL  Th^ 
rule  is  well  settled  that,  wiere  personal  property 
has  been  wrongfully  talwn  and  converted  into  money 
or  money's  worth,*  the  owner  may  wuve  the  tort 
and  sue  the  wrongdoer  in  contract"  fbr  mon^  had 
and  received,^  upon  the  theory  that  he  ratifies  the 
sale  as  made  for  his.  benefit,  and  sues  to  recover  the 
proceeds  as  mon^  had  and  received  to  his  use.^ 
But  with  regard  to  cases  where  the  {ooperty  taken 
has  not  been  so  disposed  of  there  is  a  direct  conflict 
of  authority."    According  to  one  line  of  decisions^ 


1*.   Oa. — Newton 
WhltA,  6S  Ga.  396. 

Mln^IsaacB  v.  Hermann,  49  MtH.^ 
449. 

N.  T^Hinds  v.  Tweddle.  1  HowPr 
278. 

Vt.— Elwell  V.  Martin,  32  Vt  217. 
Wis. — Smith  V.  Scbulenberg,  34  Wis. 

kDr. — ^Younff  v.  Marshall.  8  Binv- 
43,  fl  ECL  437,  lU  Rmrint  SlS: 
Foster  v.  Stewart.  S  U.  ft  8.  191,  105 
Reprint  682. 

ao.  Ga. — Newton  .  Mfff.  Co.  v. 
White.  SS  Ga.  395. 

N.  T.— Jlinda  v.  Tweddle,  7  HowPr 
278 

Vt.— Elwell  V.  Martin,  SZ  Vt.  217. 
Wis. — Smith    T.    Schulenbersr.  34 
Wla.  41. 

Eng. — Tonne  v.  Marshall.  8  Bing. 
43,  21  ECL  437,  131  Reprint  318;  Fos- 
ter V.  Stewart,  3'M.  &  8.  191,  105  Re- 
print 682. 

"It  would  be  difficult  to  find  a 
case  In  which  the  defendant  would 
be  prejudiced  by  a  waiver  of  the  tort 
and  resortinK  to  the  implied  contract 
for  redreaa."  Hinds  v.  Tweddle,  7 
HowPr  (N.  T.)  278. 

[a]  WbT  bnefloiaL^d)  A  waiver 
of  ttxrt  and  action  In  contract  Is  usu- 
ally beneficial  to  defendant,  for  in 
no  case  can  plaintiff  recover  more  in 
contract,  ana  In  some  cases  will  re- 
(Xrver  leas.  Poster  v.  Stewart,  3  M. 
A  S.  191,  106  Reprint  B82.  (2)  "The 
adoption  of  the  ex  contractu  form  of 
actkm  la  In  every  respect  more  fa- 
vorable to  the  defendant.  It  prevents 
a^rellmlnary  arrest;  It  allows  a  set- 
off; it  defeats  final  process  against 
the  body."  Roth  v.  Kilmer,  27  Barb. 
(N.  T.)  652,  665. 

ai.  Flnlay  v.  Bryson,  84  Ma  894; 
Bandeen  v.  Kansas  City,  etc.,  R.  Co., 
79  Mo.  278;  Webb  v.  Tweedle.  ,S0  Mo. 
488. 

as.  Finlay  v.  Bryson,  84  Mo.  864; 
Dousherty '  v.  Chapman,  29  Mo.  A. 
233. 

aa.  HoU  Ice,  etc.,  Co.  v.  Arthur 
Jordan  Co.,  25  Ind.  A.  814,  67  NE 
S7B;  Hinds  v.  Tweddle,  7  HowPr  (N. 
Y.)  878. 

M.  17.  S. — Steam  Stona-Cutter  Co. 
V.  Sheldons,  16  Fed.  608,  21  Blatchf. 
280;  James  v.  Buzzard,  13  F.  Cas.  No. 
7,208a.  Hempat.  240. 

Ala. — Bettis  V.  McNlder,  187  Ala. 
GS8.  34  S  813,  97  AmSR  69;  Miller  v. 
King,  87  Ala.  575:  Fuller  v.  Duren. 
36  Ala.  73,  76  AmD  318:  Anderson  v. 
Rice,  20  Ala.  239;  Smyth  v.  Tankers- 
ley,  20  Ala.  212,  66  AmD  193;  Up- 
church  V.  Noraworthy,  15  Ala.  705. 

Ark. — ^amblee  v.  McKenzle,  81 
Ark.  155;  Hudson  v.  Gllllland,  25  Ark. 
100;  Bowman  v.  Browning,  17  Ark, 
699. 

Cal. — Fratt  v.  Clark,  12  Cal.  89. 

DeL — Jester  v.  Knotts,  57  A  1094; 
Button  V.  Wetherald,  5  Del.  88. 

D.   C. — Moses  V.  Taylor.  17  D.  C.  265. 

Ga. — ^Woodruff  v.  Zaban,  133  Ga.  24, 
85  SE  123,  134  AmSR  186  and  note. 
17  AnnCas  974  and  note:  Southern  R. 
Co.  V.  Bom  Steel  Range  Co.,  122  Oa. 
858,' 59  SE  488;  Farmers',  etc..  Bank 
V.  Bennett,  120  Ga.  1012,  48  SB  398; 
Cragg  V.  Arendale,  113  Ga.  181,  3S 
BE  399;  Reynolds  v.  Padgett,  94  Ga. 


SB  276;  A.  G.  Rhodes,  etc.  Furniture 
Co.  V.  Jenkins,  2  Ga.  A  475,  68  SB 
897. 

Hawaii. — Tillman  v.  Spencer,  2  Ha- 
waii 178. 

Ida. — Dlttemore  v.  Cable  Milling 
Co.,  16  Ida.  298,  101  P  693,  133  AmSR 
98. 

ni.— Elgin  v.  Joalyn.  136  111.  S25, 
26  NE  1090;  Toledori  eta.  R.  Co.  v. 
Chew.  67  111.  378;  Ives  v.  Hartley,  61 
in.  520;  Staat  v.  Evans,  35  111.  466; 
McDonald  v^  Brown,  16  111.  32;  Dick- 
inson V.  Whitney,  9  III.  406:  Shober, 
etc.,  Lith.  Co.  V.  Schedler,  83  IlL  A.  48; 
Parson  v.  Hutchlns,  62  111.  A.  439  [afC 
163  111.  445,  45  NE  297];  Mclntyre  v. 
Thompson,  14  111.  A.  554. 

Iowa. — J.  J.  Smith  Lumber  Co.  v. 
Scott  County  Garbage  Reducing,  eta, 
Co.,  149  Iowa  272,  128  NW  A9,  SO 
LRANS  1184. 

Kan.— Smith  v.  McCarthy.  39  Kan. 
308.  18  P  204. 

Ky. — Sutherland-Innes  Co.  v.  Weav- 
er, 143  Ky.  827.  1)7  SW  542;  Daniel 
V.  Daniel,  9  B.  Men.  196;  Prltchard  v. 
Ford,  1  J.  J.  Marah.  543;  Guthrie  v. 
WIckUlTe,  1  A  K.  Marah.  83. 

Me. — Shaw"Y.  Coilln,  58  Me.  264,  4 
AmR  290;  Foye  v.  Southard,  54  Me. 
147;  Howe  v.  Clancey,  53  Me.  130. 

Md. — I.elghton  v.  Preston,  9  Gill 
201;  Stockett  v.  Watkins,  2  Gill  &  J. 
386,  20  AmD  438. 

Mass. — Walker  v.  Davis,  1  Gray 
508;  Ollmore  v.  WUbur,  12  Pick.  120, 
22  AmD  410;  Jones  v.  Boar.  6  Pick. 
285;  Whltwell  v.  VlncUit.  4  Pick.  449, 
16  AmD  856. 

Mich. — Brown  v.  Foster.  137  M!<^ 
36.  100  NW  187:  St.  John. v.  Antrim 
Iron  Co..  122  Mich.  88.  SO  NW  998; 
Nelson  v.  KHbride,  113  Mich.  637,  71 
NW  1089;  Buckeye  Tp.  V.  Clark.  90 
Mich.  432,  51  NW  628;  Detroit  v.  Mich- 
igan Pav.  Co.,  36  Mich.  335;  Bowen  v. 
Rutland  School  DIst.  No.  9,  88  Mich. 
149;  Watson  v.  Stever,  25  Mich.  386. 

Miss. — Isaacs  v.  Hermann,  49  MIsa. 
449;  Jamlaon  v.  Moon,  43  Mlas.  598; 
O'Conley  v.  Natchez,  9  Mlas.  31,  40 
AmD  87. 

Mo. — Johnson-Brlnkman  Commn.  Co. 
T.  Central  Bank,  116  Mo.  658,  28  8W 
813.  38  AmSR  615;  Dougherty  v.  Chap- 
man, 29  Mo.  A.  233. 

N.  H. — Seavey  v.  Dana.  61  N.  H. 
589;  Knapp  v.  Hobbs,  60  N.  H.  476; 
White  V.  Brooks.  48  N.  H.  402;  Hill 
V.  Davis,  3  N.  H.  384;  Chauncy  v. 
Teaton,  1  N.  H.  151. 

N.  J. — Randolph  Iron  Co.  v.  Elliott, 
34  N.  J.  L.  184;  Budd  v.  Hller,  27  N.  J. 
U  43. 

N.  T. — Tryon  v.  Bacon,  7  Lahs.  511; 
Osborn  v.  Bell,  5  Den.  870,  49  AmD 
276. 

N.  C— White  V.  Eley,  145  N.  C.  88. 
58  SE  437;  Brittaln  v.  Payne.  118  N. 
C.  989,  24  SE  711;  Scojtish  Carolina 
Timber,  etc.,  Co.  v.  Brooks,  109  N.  C. 
898,  14  SE  315;  Olive  v.  Olive,  95  N.  C. 
485;  Wall  V.  Williams.  91  N.  C.  477; 
Robertaon  v.  Dunn,  87  N.  C.  191. 

Oh. — ^Kirchner  v.  Smith,  88  Oh.  Cir. 
Ct.  46. 

Pa. — Pryor  v.  Morgan,  170  Pa.  668, 
33  A  98;  Balllet  v.  Brown,  103  Pa.  548; 
Michener  v.  Dale,  23  Pa.  59;  Gray  v. 
Griffith.  10  Watts  431;  Reea,  etc.,  Co. 
v.  Western  Exposition  Boc.,  44  Pa. 


347.  21  SE  670;  Paulk  v.  Mlms,  8  Ga.   Super.  381. 
A   549.  S9  &a  1086;  Rows  v.  8bm      R.  I. — ^Wlilpple  v.  8tei»hen^  26  R  I. 
Weichselbaum  Co.,  3  Oa.  A.  S04,  80  '688,  664.  67  A  876  [dt  Cyc]. 


Tenn. — ^Huffman  v.  Hughlett,  11 
Lrea  549. 

Tex. — Gould  v.  Baker,  18  Tex.  Civ. 
A  669,  35  SW  708. 

Vt.— SavIUe.  eta,  Co.  v.  Welch,  68 
Vt.  683,  6  A  491;  Slwell  V.  Martin,  32 
Vt  217;  Winchell  v.  Noyea,  23  Vt. 
303;  Wler  v.  Church.  N.  cfhlpm,  96. 

Va. — Lawson  v.  Lawson,  18  Oratt. 
(57  Va.)  230,  80  AmD  702. 

W.  Va. — Maloney  v.  Barr,  27  W.  Va. 
381 

Wis.— Elliott  v.  Jackaon.  3  Wis. 
649. 

Eng. — Ijongchamp  v.  Kenny.  Dougl. 
137;  Neate  v.  Harding,  6  Exch.  349. 

Compare  Faulkner  v.  Greer,  11 
OntWR  198. 

[a]  l<aroeny  of  goods, — Where 
money,  or  speclnc  articles  which  have 
since  been  converted  into  money,  have 
been  stolen,  the  owner  may  maintain 
assumpsit  against  the  thief.  Shaw  v. 
Coffin,  58  Me.  264,  4  AmR  290;  Howtt 
V.  Clancey,  53  Me.  130  [dist  Foster  v. 
Tucker,  3  Me.  458,  14  AmD  243]; 
Gould  V.  Baker,  12  Tex.  Civ.  A.  689, 
35  SW  708.  But  see  Union  Bank  v. 
Baker,  8  Humphr.  (Tenn.)  447. 

[b]  Stffht  to  moasy  at  tUna  of 
oonvaESloiu— The  right  to  waive  the 
tort  and  sue  In  contract  in  a  case  of 
conversion  applies  only  where  the 
owner  has  a  right  to  the  money  at 
the  time  the  tort  is  committed.  Jones 
v.  Balrd.  52  N.  C.  152,  154  (where  the 
court,  after  stating  the  rule  that  plain- 
tiff in  trover  must  have  both  a  right 
of  property  and  of  immediate  posses- 
sion at  the  time  of  the  act  of  conver- 
sion, said:  "For  a  similar  reason,  we 
think  that  the  doctrine,  which  allows 
the  owner  of  a  personal  chattel, 
wrongfully  converted  by  a  sale,  to 
waive  the  tort  and  bring  an  action  of 
assumpsit  for  money  had  and  re- 
ceived, can  apply  only  when  the  own- 
er has  a  right  to  the  money  at  the 
time  when  the  tort  Is  committed"). 

[c]  TTnoextaluty  as  to  the  anout 
rsoeived  by  defendant  on  a  sale  of  the 
property  converted  will  not  prevent 
a  recovery  In  contract.  Smith  v.  Jer- 
nigan.  83  Ala.  266,  8  8  «16. 

[d]  Mala  of  real  proyertyir— If  one 
without  any  right  or  authority  exe- 
cutes to  a  third  person  a  conveyance 
of  another's  real  property,  the  owner 
cannot  waive  the  tort  and  sue  in  con- 
tract for  the  money  received,  for  the 
question  of  title  to  realty  cannot  bo 
tried  In  an  action  of  this  character, 
nor  would  a  Judgment  in  such  an  ac- 
tion operate  as  a  transfer  of  title  as 
In  the  case  of  personal  property  con- 
verted and  eold.  Brlgham  v.  Win- 
chester, 6  Hetc.  (Mass.)  460. 

as.  Upchurch  V.  Norsworthy,  15 
Ala.  70E;  Tillman  v.  Spencer,  2  Ha- 
waii 178;  Seavey  v.  Dana,  61  N.  H. 
839;  Budd  v.  Hiler,  27  N.  J.  L.  43; 
and  cases  aupra  note  24. 

[a]  The  proper  form  of  action  la 
assumpsit  for  money  had  and  re- 
ceived, and  not  for  goods  sold  and 
delivered.  Brown  v.  Holbrook,  4  Gray 
(Mass.)  102;  Gray  v.  Griffith.  10 
Watts  (Pa.)  431;  Winchell  v.  Noyes. 
23  Vt.  30S. 

26.  Lyon  v.  Ciark.  129  Mich.  381, 
88  NW  1046;  Watson  v.  Stever,  2.^ 
Mich.  386;  Elliott  v.  Jackson,  3  Wis. 
649.  See  alao  Tillman  v.  Spencer,  2 
Hawaii  178. 

87.  Ala.— Crow  yr-«oyd,  17  Ma.  51. 
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the  owner  of  the  property  caonot  waive  the  tort  and 
sue  in  contract  unless  the  property  has  been  con- 
verted into  money  or  money's  worth,"  the  theory 
being  that  there  is  no  implied  sale  to  the  wrongdoer 
which  will  sustain  an  action  'for  goods  sold  and 
delivered,"  and  that  there  can  be  no  action  for 


CaL— Beohtel  T.  Chasa,  166  Cal.  707, 
Til,  106  P  81  [oit  Cyc]. 

Oa. — ^Woodruff  v.  Zaban,  113  Ga. 
U,  26.  65  SE  123,  134  AmSB  186  and 
note,  17  AnnCas  i74  and  note  Cquot 
Cyc]. 

Iowa. — ^Moses  t.  Arnold.  48  Iowa 
187,  22  AmR  239. 

R.  I.— Whipple  V.  Stephens,  25  R.  I. 
563,  564,  57  A  S7S  tclt  Cyc]. 

88.  Ala. — Calhoun  County  v.  Art 
Metal  Constr.  Co.,  152  Ala.  607,  44  S 
876  ;  Southern  R.  Co.  v.  Attalla,  147 
Ala.  663,  41  S  664 ;  Smith  v.  Jemlgan, 
83  Ala.  2S6,  3  B  616  ;  Miller  v.  King, 
67  Ala.  575;  Puller  v.  Duren,  36  Ala. 
73,  76  AmD  318 ;  Pike  v.  Bright,  29  Ala. 
332;  Strother  v.  Butler,  17  Ala,  783; 
Crow  v.-Boyd,  17  Ala.  51. 

Ark. — Chamblee  v.  McKenzle,  31  Ark. 
156 ;  Bowman  v.  Browning,  17  Ark. 
699  ;  Hutchinaon  v.  Phillips,  11  Ark.  270. 

Qa. — Southern  R  Co.  v.  Roberson, 
136  Oa.  146,  71  SE  129;  Woodruff  v. 
Zatian,  133  Oa.  24,  26.  65  SE  123,  134 
AmSR  186  and  note,  17  AnnCas  974 
and  note  tQuot  Cyc] ;  Southern  R,  Co. 
V.  Bom  Steel  Range  Co.,  122  Qa.  658, 
60  SE  488  ;  Crags  v.  Atendale,  113  Ga. 
181,  88  SE  S99  ;  Barlow  v.  Stalwortb, 
27  Ga.  617.  But  see  cases  InCra  notes 
40.  42. 

III. — Johnston  v.  Salisbury,  61  111. 
316;  Creel  v.  Klrkham,  47  111.  344  ; 
Morrison  v.  Rogers,  3  111.  317 ;  Landia 
V,  Wolf,  106  HI.  A.  S8S;  Landls  v. 
WoU,  119  III.  A.  88.  But  aee  cases 
Infra  notes  8S.  86. 

Iowa. — Moses  v,  Arnold,  48  Iowa  187. 
22  AmR  239. 

Ky. — Daniel  v.  Daniel,  9  B.  Mon.  195  ; 
Pritchard  v.  Ford,  l  J.  J.  Marsh.  543. 
But  see  cases  infra  note  86. 

He.--Qulmby  v.  Lowell,  89  Me.  647, 
86  A  902;  Androscoggin  water  Power 
Ca  V.  Metcalf,  66  Me.  40;  Rogers  v. 
Oreenhush.  67  Me.  441 ;  Balch  v.  Pat- 
ttat,  15  Me.  41,  71  AmD  626 ;  Emerson 
V.  McNamara.  41  Me.  566 ;  Webster  v. 
Drlnkwater.  6  Me,  319.  17  AmD  238. 

Mass. — Berkshire  Glass  Co,  v.  Wol- 
cott, 2  Allen  227,  79  AmD  781 ;  Brown 
V.  Holbrook,  4  Gray  102  ;  Allen  v.  Ford, 
IB  Pick.  217;  Jones  v.  Hoar,  6  Pick. 
286. 

Mich.— Lyon  v.  Clark,  129  Mich.  381, 
88  NW  1046  ;  Orinnell  v.  Anderson,  122 
Mich.  533.  81  NW  329  ;  St.  John  v. 
Antrim  Iron  Co.,  122  Mich.  68,  80  NW 
998 :  Tuttle  V.  Campbell.  74  Mich.  652, 

42  NW  884,  16  AmSR  652  ;  Tnlan  v. 
Hodgeboom,  38  Mich.  624  ;  Watson  v. 
Stever,  25  Mich.  386.  But  see  coses 
infra  notes  40.  42.  48. 

Mias. — Mhoon  v.  Greenfield,  62  Miss. 
434.    But  see  cases  infra  notes  35,  36. 

N.  H. — Woodbury  v,  Woodbury,  47 
N.  H.  11,  90  AmD  555  ;  Smith  v.  Smith, 

43  N.  H.  636;  Mann  v.  Locke,  11  N.  H. 
246.    But  see  cases  intra  notes  36,  45. 

N.  Y. — Cushman  v.  Jewell,  7  Hun 
525 ;  McKnight  v.  Dunlop.  4  Barb.  36 
[arc  6  N.  Y.  537.  65  AmD  370].  But 
see  cases  infra  notes  82-35. 

Pa, — Weller  v.  Kershner,  109  Pa. 
219:  Boyer  v.  BuUard,  102  Pa.  555  ; 
Bethlehem  BorouRh  v.  Perseverance 
Fire  Co.,  81  Pa.  445  ;  Satterlee  v.  Me- 
llck,  76  Pa.  62;  WlUet  v.  Willet,  3 
Watts  277  ;  Holmes  v.  Graham,  8  Pa. 
Dlst.  476.  Compare  McCullough  v.  Mc- 
CulloUKh,  14  Pa.  295  (where,  however, 
although  it  was  not  shown  whelher  the 
goods  were  actually  sold  by  defendant, 
it  was  shown  that  he  had  taken  them 
to  market  for  the  purpose  of  sale). 

R.  I. — ^Whipple  V.  Stephens,  25  R.  I. 
663.  664.  67  A  876  tclt  Cyc]  ;  Wilder  v. 
Aldrich,  2  H.  I.  6X8.    ^  ,^  „  „ 

S.  C— Schweiaer  t.  Welber,  40  S.  C. 
L,  169  (holding  that  where  property 
wrongfully  Uken  is  destroyed  by  Are 
while  in  possession  of  tlje  wron«loer, 
the  owner  cannot  waive 'the  tore  and 
sue  In  contract). 


VL— Savllle  v.  Welch,  68  Vt.  688.  S 
A  491 ;  Kidder  v.  Bowles,  44  Vt.  863  ; 
Kidney  v.  Persona.  41  Vt.  386,  98  AmO 
686  ;  Steams  v.  Dillingham,  22  Vt 
624.  64  AmD  88 ;  Scott  v.  Xiance,  21  Vt. 
607. 

Wis.— Elliott  V.  Ja<«son,  8  Wis.  649  ; 
Kelty  V.  Owens,  S  Plnn.  872,  4  Chandl. 
166.     But  see  cases  Infra  notas  46, 

46. 

"It  is  evidently  true,  that  In  many 
cases,  the  owner  of  goods  wrongfully 
taken  or  detained  by  another,  may 
waive  the  tort  and  recover  on  a  count 
for  money  had  and  received  In  assump- 
sit But  then  there  must  either  be 
some  evidence  that  goods  have  been 
actually  converted  into  money  by  the 
wrongdoer,  or  the  circumstances  must 
be  such  as  to  raise  a  presumption  that 
he  has  done  so."  Satterlee  v.  Mellck, 
76  Pa.  62,  65.  "While  some  of  these 
cases  might  be  distinguished  on  the 
ground  that  they  relate  merely  to  the 
scope  of  the  special  action  for  money 
hacf  and  received,  yet  It  must  be  con- 
ceded that  upon  the  whole  they  may 
be  regarded  as  giving  a  somewhat 
narrow  limitation  to  the  doctrine  of 
quasi  contract."  Reynolds  v.  New  York 
Trust  Co.,  188  Fed.  611,  614,  110  CCA 
409,  89  LRANS  391  (where  this  line 
of  case  is  especially  disapproved). 

[a]  Beoawt  of 'money  or  Its  eqiUv- 
alsat. — ( 1 )  in  order  to  enable  the 
owner  of  property  which  has  been  con- 
verted to  waive  the  tort  and  sue  in 
contract,  the  wrongdoer  must  have 
disposed  of  the  property  for  money  or 
Its  equivalent  Fuller  v.  Durcn.  36  Ala, 
78.  76  AmD  318 ;  Barlow  v.  Stalworth, 
27  Ga.  517;  Qulmby  v.  Lowell,  89  Me. 
647,  S6  A  902;  Kidney  v.  Persons.  41 
Vt  386,  98  AmD  698.  (2)  Under  this 
rule  a  disposition  of  the  property  and 
the  tahlng  of  a  promissory  note  or 
other  negotlablfpaper  therefor  would 
be  Bufflclent.  Whitwell  v.  Vincent,  4 
Pick.  (Masa)  449,  16  AmD  866;  Kid- 
ney V.  Persons,  41  Vt  886,  98  AmD 
595.  rS)  And  It  has  been  held  sulB- 
clent  if  property,  either  real  or  per- 
sonal, le  received  as  money  or  as 
money's  worth.  StMckland  v.  Bums, 
14  Ala.  511;  Miller  v.  Miller,  7  Pick. 
(Mass.)  133,  19  AmD  264.  (4)  But  a 
mere  exchange  of  the  property  con- 
verted for  other  property,  without  the 
receipt  of  anv  money,  la  not  sufflclent. 
Fuller  V.  Duren,  36  Ala.  73.  76  AmD 
318 ;  Kidney  v.  Persons.  41  Vt.  386,  98 
AmD  595.  (5)  Nor  is  a  consumption 
of  the  property  by  derendant  pufBdent. 
Barlow  V.  Stalworth.  27  Ga.  617  ;  Balch 
V.  Patten,  45  Me.  41,  71  AmD  626.  But 
see  cases  Infra  note  37. 

[b]  Bzeeption  to  role.^ — (1)  An  ex- 
ception to  this  rule  has  been  expressly 
made  In  cases  where  the  wrongdoer 
has  put  It  out  of  his  power  to  respond 
in  an  action  against  him  for  the  re- 
covery of  the  goods  them  selves. 
James  Rees,  etc..  Co.  v.  Western  Ex- 
position Soc,  44  Pa.  Super.  381.  (2) 
This  exception  has  been  held  to  apply 
where  the  wrongdoer  has  made  a 
lease  of  the  goods  converted.  James 
Rees,  etc.,  Co.  v.  Western  Exposition 
Soc,  44  Pa.  Super.  381,  (3)  It  has 
also  been  held  that  if  one  takes  wood 
belonging  to  another  and  burns  It, 
the  owner  may  waive  the  tort  and 
sue  In  contract.  Honeywell  v.  Miller, 
18  Pa.  Dlst.  726,  29  Pa.  Co.  173. 

[c]  Snffloitncy  of  oomplal&t. — If  It 
appears  that  the  action  Is  In  contract, 
and  there  is  no  allegation  that  the 

firoperty  taken  has  been  converted 
nto  money  by  defendant,  the  com- 
plaint Is  Insufficient  and  subject  to 
demurrer.  Southern  R.  Co.  v.  Rober- 
son, 136  Ga.  146,  71  SE  129. 

89.  Berkshire  Glass  Co.  v.  Wolcott, 
2  Allen  (Mass.)  227.  79  AmD  781; 
Jones       Hoar.  5  Pick  (Mass.)  285; 


money  had  and  received  nnlera  there  has  been  an 
actual  receipt  of  money  or  its  equivalent.*"  Another 
line  of  decisions-  either  expressly  repudiates  this 
doctrine,'^  and  holds  that  no  conversion  of  the 
property  into  money  or  money's  worth  is  neces- 
saiy,**  or  lays  down  the  rule  generally,  without 

Gray  v.  Griffith,  10  Watts  (Pa.)  431; 
Winchell  V.  Noyes.  28  Vt  308. 

SO.  Craga  v.  Armdale.  113  Ga. 
181,  88  SE  399:  Barlow  Stalworth, 
27  Ga,  6T7:  (2utmby  v.  Lowell,  88  Me. 
647,  86  A  902. 

81.  Reynolds  v.  New  York  Trust 
Co..  188  Fed.  611,  110  CCA  40»,  S9 
LRANS  391;  Terry  v.  Munger.  121  N. 
Y,  161,  24  KE  272,  18  AmSR  803.  8 
LRA  216  [aff  49  Hun  B60,  2  NY3 
848];  Starr  Cash  C^ar  Co.  v.  Relnhart. 
2  Misc.  116,  20  NYS  872;  Bralthwaite 
V,  Akin,  3  5f.  D.  36B,  56  NW  113;  Kirk- 
man  V.  Philips,  7  Heisk.  (Tenn.)  222. 
See  also  cases  Infra  notes  32,  33. 

"It  is  difficult  to  And  any  substan- 
tial ground  upon  which  the  Judicial 
conscience  which  admits  the  use  of 
Action  to  sustain  an  action  of  as- 
sumpsit for  money  had  and  received 
should  refuse  to  adopt  a  similar  fic- 
tion upon  an  action  in  assumpsit  for 
goods  sold  and  delivered,  where  a 
person  has  converted  personal  prop- 
erty to  his  own  use  by  keeping,  con- 
cealing, or  consuming  it,  there  Is  every 
reason  for  requiring  him  to  pay  its 
value  and  for  giving  the  owner  an 
option  to  sue  upon  contract.  To  hold 
him  upon  an  Implied  contract  If  he 
has'  sold  the  goods  for  money  and 
used  the  proceeds,  but  to  refuse  to 
hold  him  upon  an  implied  contract 
for  the  value  of  goods  consumed  but 
not  sold,  Is  to  limit  the  doctrine  of 
quasi  contracts  by  an  arbitrary  dis- 
tinction which  disregards  the  substan- 
tial similarity  of  the  two  cases." 
Reynolds  v.  New  York  Trust  Co.,  188 
Fed.  611.  615,  110  tCA  409,  39  LRANS 
391.  "In  our  judgment,  the  fact  that 
a  sate  has  not  been  made  Is  unimpor- 
tant. Not  only  upon  sound  principle, 
but  also  upon  the  foundation  of  strong 
authority,  do  we  establish  the  rule  in 
this  state  that  the  owner  of  property 
converted  may  waive  the  tort  and  sue 
In  assumpsit  for  the  ttenefits  received 
whenever  the  tort  feasor  receives  ben- 
efits of  any  kind  from  the  wrong  com- 
mitted, whether  by  sale  or  by  reten- 
tion of  the  converted  property,  or 
In  any  other  manner."  Bralthwaite 
T.  Akin,  8  N.  D.  8«6,  870.  66  XW 
133. 

[a7  Tha  feflatal  covrta  have  re- 
fused to  follow  the  rule  of  the  state 
courts  in  the  Jurisdiction  in  which 
the  federal  court  is  sitting,  where 
such  rule  limits  the  right  to  waive 
the  tort  and  sue  in  contract  to  cases 
where  the  wrongdoer  has  sold  the 
propertv  and  converted  it  Into  money. 
Reynolds  v.  New  York  Trust  Co.,  1S8 
Fed.  611,  110  CCA  409,  39  LRANS  .'591. 

33.  U.  S. — Reynolds  v.  New  York 
Trust  Co.,  1S8  Fed.  j611,  110  CCA  409. 
39  LRANS  391;  Florida  Cent,  etc..  H. 
Co,  V,  Scarlett  91  Fed.  349,  S3  CCA 
654. 

Cal.— Bechte!  v.  Chase,  156  Cal. 
707,  711,  106  P  81.  rclt  Cycl. 

Kan. — TIghtmeyer  v.  Hongold,  Si 
Kan.  90. 

Mo. — Cfordon  v.  Bruner.  49  Mo.  671: 
Coughlln  V.  Lyons,  24  Mo.  533. 

Mont. — Galvin  v.  Mac  Min.,  etc,  Co  , 
14  Mont  508.  37  P  .166. 

N.  Y. — Terry  v.  Munver,  121  N.  Y. 
161,  24  NB  27i.  18  AmSR  8(13.  8  LRA 
216  [aflC  49  Hun  560.  2  NYS  3*81: 
Dohcrty  v.  Shields,  86  Hun  303.  33 
NYS  497:  Abbott  v.  Blossom,  66  Parb. 
353;  Starr  Cash  Car  Co.  v.  Relnhart, 
2  Misc.  116,  20  NYS  872. 

N.  D.—Bralthwalte  v.  Akin.  3  N,  D. 
365,  56  NW  133. 

Or. — Crown  Cycle  Co,  v.  Brown,  39 
Or.  285,  64  P  451. 

Tenn. — ^Klrkman  v.  Philips,  7  Heiak. 
222;  Alsbrook  V.  Hathaway,  8  Snee'l 
464. 

Wis. — Smith  v.  Schulenherg,  34 
Wla  41. 
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express  reference  to  the  disposition  made  of  the 
property,  that  in  eases  o£  conv^8i«Hi  the  owner  of  the 
property  may  waive  tb6  tort  and  sue  iii  contract  for 
its  valaei**  apm  the  tiieorr  of  an  implied  sale  to 
the  vrongfloer,**  Other  oeeiBiMiB  hold  that,  al- 
thongh  the  property  has  not  been  converted  into 
money  or  monk's  vortfa,**  the  owner,  may  waive  the 
tort  and  sue  in  contract  where  the  wrongdoer  has 
appropriated  it  to  his  c»wn  use  and  beneflt,"*  partieu- 
larly  where  it  has  been  consumed  or  its  identity 
destroyed  so  that  it  could  not  be  recovered  ^in 
speeie,"  but  not  where  there  has  been  merely  a 
wrongfnl  taking  and  detention.*'  '  Some  ^isionB 
have  made  a  fiirthOT  distinetion  between  eases  where 
the  property  eonrerted  was  t^rtiously  taken  add 
where  it  was  acquired  lightfulfy,"  or  by  virtue  of 
some  contract  relation  between  the  parties,"  it  being 


held  that  in  cases  of  the  former  eharaeter/^  and  in 
eases  where  the  property  is  acquired  by  virtue  of  a 
contract  relation,  the  owner  may  waive  the  tort 
and  sue  in  contract,"  althon^  the  property  has  not 
been  converted  into  money  or. money's  worth;**  and 
ihe  same  principle  seems  to  have  been  applied  in 
other  decisions  where  this  distinction  is  not  ex- 
pressly adverted  to;**  but  other  decisions  have  not 
recognized  any  distinction  witii  r^ard  to  the  neces- 
sity for  a  eonversion  of  the  {nnparty  into  money  in 
eases  of  this  eharaeter,**  unless  the  action  is  based 
upon  the  contract  by  which  the  property  was 
acquired  and  not^upon  implied  contract  growing  out 
of  the  conversion.*^  If  that  which  is  taken  is  already 
in  the  form  of  money,  the  decisions  are  uniform  to 
the  effect  that  the  owner  ma^  waive  the  tort  and  sue 
in  contract  to  recover  it;"  and  where  other  pn^>erty 


33.  Cal. — Chittenden  v.  Pratt,  89 
Cal.  178,  26  F  626:  I^hmann  v. 
Schmidt.  87  Cal.  16,  2b  P  161 ;  Rob- 
erts V.  Ehrans,  48  Cal.  380;  Halleck  v. 
Mixer,  16  Cal.  S74;  Fountain  v.  Sac- 
ramento, 1  Cal.  A.  4*1,  82  P  627. 

HawalL— Matter  of  Levlnho,  11  Ha- 
trall  110. 

Ind. — Morford  v.  White,  58  Ind.  547; 
Cooper  V.  Helsabeck,  6  Blackf.  14. 

Kan. — 'Washbon  v.  Llnscott  State 
Bank,  87  Kan.  6»8.  125  P  17;  Altman 
V.  Phillips  County  Bank,  86  Kan.  980, 
132  P  874:  Lipscomb  v.  Citizens'  Bank, 

66  Kan.  243,  71  F  S83. 

Mo.— Ployd©  V.  Wiley,  1  Mo.  643. 

Mont. — Butte  First  Nat.  Bank  v. 
Silver,  45  Mont.  231,  122  P  584;  Ivey 
V.  La  France  Copper  Co.,  45  Mont.  71, 
121  P  1061:  Yancey  v.  Northern  Pac. 
R.  Co.,  42  Mont.  842.  112  P  538. 

N.  J, — Hirsch  V.  C.  W.  Leatherbee 
Lumtur  Co.,  69  N.  J.  L.  509,  55  A  645; 
Moore  t.  Richardson,  -68  N.  J.  L,  805, 
53  A  1032. 

N.  T.— McGoldrick  v.  Wlllits,  52  N. 
Y.  612;  Yoonff  v.  InKalsbe,  151  App. 
Div.  375,  135  NYS  939  [aff  208  N.  Y. 
503,  102  690];  New  York  Market 
Gardeners'  Assoc.  v.  Adams  Dry 
Goods  Co..  116  App.  Dlv.  42,  100  NYS 
596  [alt  190  N.  Y.  614,  88  NB  1128]; 
Poote  V.  Pfoulke,  55  App.  Dlv.'  617, 

67  NYS  868;  Hawk  v.  Thorn,  64  Barb. 
164;  Chambers  v.  Lewis,  2  Hllt.  591. 
10  AbbPf  206  [aff  11  AbbPr  210]; 
Kelnbohe  v,  Hoffman  House.  50  MIso. 
127.  97  NYS  1122:  Harman  v.  Loscalzo, 
125  NYd  617;  Beardsley  v.  Benders, 
128  NYS  36:  Hinds  v.  Tweddle.  7 
HowFt  278. 

N.  C— Ixwan  T.  WbHIb,  7<  N,  a 
416. 

Tenn. — Whltaker  v.  Poston,  1X0 
Tenn.  207,  110  8W  1019;  MeComba  v. 
Guild,  9  Lea  81;  Baker  v.  Huddleston. 
3  Baxt.  1. 

Va. — Tidewater  Quarry  Co.  v.  Scott, 
106  Va.  160,  62  SB  835,  115  AmSR 
864,  8  AnnCas  736  and  note. 

Wla  —Heber  v.  Heber,  139  Wis.  472, 
121  NW  328;  Barth  v.  Oraf,  101  Wis. 
27,  76  NW  1100. 

34.  Cal.— Halleck  v.  Mixer,  1<  Cal. 
674. 

Mo. — Gordon  v.  Bruner,  49  Mo.  570. 

Mont. — Galvin  v.  Mac  Mln..  etc.,  Co., 
14  Mont.  508,  37  P  366. 

N.  J. — Hirsch  V.  C.  W.  Leatherbee 
Lumber  Co.,  69  N.  J.  L.  509,  55  A  645; 
Moore  v.  Richardson,  68  N.  J.  L.  305, 
309.  53  A  1032  [cit  Cyc]; 

N.  Y.— Terry  v.  Munger,  121  N.  T. 
161.  24  NB  272,  18  AmSR  803,  8  LRA 
216  [aff  49  Hun  660,  S  NTS  348]; 
Starr  Cash  Car  Co.  v.  Relnhart.  2 
Misc.  116,  20  NYS  872;  Harman  v. 
Loscalzo,  126  NYS  517. 

35.  norida  Cent.,  etc.,  R.  Co.  v. 
Scarlett,  91  Fed.  849,  33  CCA  554; 
Elirin  V.  Joslyn,  136  111.  626,  26  NB 
1090;  Svans  v.  Miller,  68  Miss.  120, 
38  AmR  318.  See  also  cases  infra 
note  36. 

36.  IT.  8. — 'Derk  P.  Tonkerman  Co. 
V.  Charles  H.  Fuller's  Advertislnff 
Avency,  135  Fed.  S13:  Florida  Cent.. 


etc.,  R.  Co.  V.  Scarlett,  91  Fed.  349, 
33  CCA  564. 

111.— Elgin  V.  Joslyn,  136  111.  525, 
26  NB  1090;  Toledo,  etc..  R.  Co.  v. 
Chew,  67  111.  378;  Gentle  v.  Stephens, 
87  lU.  A.  190;  Ward  v.  Montgomery, 
67  111.  A.  346;  Shober,  etc.,  Llth.  Co. 
T.  Schedler,  63  III.  A.  48. 

Ky— Roberts  v..  Moss,  127  Ky.  657, 
106  SW  297.  32  KyL  525,  17  LRANS 
280  [quot  1  Cooley  Torts  SI  109- 
111];  Bversole  v.  Moore,  3  Buah  49. 

Minn. — Downs  v,  Finnegan,  58 
Minn.  112,  59  NW  981,  49  AmSR 
488 

Miss.— Bvans  v.  Miller,  68  MlBS. 
1.20,  38  AmR  318. 

N.  H.— HUI  T.  Davis,  I  N.  H.  384. 
N.  Y. — Abbott  v.  Blossom,  66  Barb. 

353. 

W.  Va. — ^Walker  v.  Norfolk,  etc.,  R. 
Co„  67  W.  Va.  278,  67  SB  722. 

Contra  Woodruff  v.  Zaban,  133  Ga. 
24,  66  SB  123,  134  AmSR  186  and  note, 
17  AnnCas  974  and  note;  Batch  v.  Fat- 
ten, 45  Me.  41,  71  AmD  526;  and  cases 
supra  note  28. 

"A  more  liberal,  and,  we  think,  a 
more  sensible  rule  [than  the  one  per- 
mitting a  waiver  only  where  the  prop- 
erty has  been  converted  Into  money]. 
Is  laid  down  by  the  later  text-writers, 
and  sustained  by  many  courts,  to  the 
effect  that  the  tort  may  be  waived 
and  assumpsit  maintained  whenever 
the  property  taken  has  been  converted 
either  into  money  or  Into  any  other 
beneficial  use  by  the  wrong-doer,  and 
especially  where  it  has  been  so  ap- 
plied to  his  use  as  to  lose  Its  Iden- 
titr."  Zhrans  v.  Miller.  58  MIsa.  120, 
186,  88  AmR  813.  With  regard  to 
cases  where  the  goods  taken  have 
been  sold  and  cases  where  they  have 
been  otherwise  converted  to  the  use 
of  the  taker,  It  has  been  said:  "We 
fall  to  see  any  sound  reason  why  the 
contract  to  pay  the  o^ner  should  be 
implied  in  tne  one  case,  and  not  In 
the  other.  Blther  the  owner  should 
be  allowed  to  have  back  his  goods,  or 
to  recover  the  value:  and  there  is  no 
good  reason  why  damages  for  the  un- 
lawful taking  may  not  be  waived." 
Florida  Cent.,  etc.,  R.  Co.  v.  Scarlett, 
91  Fed.  349,  351.  33  CCA  554. 

37.  Florida  Cent.,  etc..  R.  Co.  v. 
Scarlett,  91  Fed.  849,  S3  CCA  664. 

38.  Landls  v.  Wolf,  119  111.  A.  88; 
Landls  v.  Wolf,  106  III.  A.  588.  See 
also  Reynolds  v.  Padgett,  94  Ga.  347, 
21  SB  570. 

39.  Johnson  v.  Reed,  8  Ark.  202. 

40.  Rhodes,  etc.  Furniture  Co.  v. 
Freeman,  2  Ga.  A.  473,  58  SB  69S:  St. 
John  v.  Antrim  Iron  Co.,  122  Mich. 
68,  80  NW  998;  McLaughlin  v.  Salley, 
46  Mich.  219.  9  NW  256;  Watson  v. 
Stever,  25  Mich.  386. 

41.  Johnson  v.  Reed,  8  Ark.  202. 
43.    De   Loach    Mill   Mfg.   Co.  v. 

Standard  Sawmill  Co.,  125  Ga.  877,  54 
SB  167;  Rhodes,  etc..  Furniture  Co.  v. 
Freeman,  2  Ga.  A.  473.  58  SB  696; 
Newman  v.  OIney.  118  Mich.  545.  77 
NW  9;  Williams  v.  Rogers.  110  Mich. 
418,  68  NW  240:  Aldlne  Mfg.  Co.  v. 
Barnard,  84  UiOi.  632,  48  NW  38(>; 


McLaughlin  v.  Sailer,  48  Mich.  218.  » 
NW  256.    See  also  infra  I  160. 

[a]  Illustrations  of  this  rule  in- 
clude (1)  cases  where  one  tenant  In 
common  appropriates  an  entire  crop, 
and  refuses  to  deliver  to  his  cotenant 
the  latter'a  share  (Loomls  v.  O'Neal, 
73  Mich.  582,  41  NW  701;  McLaugh- 
lin v.  Salley,  46  Mich.  219,  0  NW  256; 
Fiquet  v.  Allison,  12  Mich.  328.  86 
AmD  64),  (2)  or  otherwise  denies  or 
excludes  his  cotenant  from  his  rights 
In  personal'  property  held  In  common 
(Williams  V.  Rogers,  110  Mlcb.  418, 
68  NW  240),  (3)  notwithstanding  such 
property  is  not  divisible  by  weight  or 
measure  (Williams  v.  Rogers,  110 
Mich.  418,  68  NW  240);  (4)  where  one 
who  acquires  property  under  a  con- 
tract of  sale  refuses  to  pay  therefor 
or  to  return  the  property  (Aldine 
Mfg.  Co.  v,  Barnard.  84  Mich.  632,  48 
Nw  280) :  (5)  where  one  acquires 
property  under  an  agreement  to  re- 
turn it  upon  a  certain  contingency, 
and  refuses  to  do  so  upon  the  happen- 
ing of  the  contingency  (Rhodes,  etc., 
Pumltufe  Co.  V.  Freeman,  2  Ga.  A 
473,  58  SB  696):  <6)  where  one  who 
acquires  property  as  bailee  wrong- 
fully refuses  to  deliver  it  upon  de- 
mand (De  Loach  Mill  Mfg.  Co.  v. 
Standard  Sawmill  Co..  126  Ga.  377.  64 
SB  157;  Newman  v.  Olney,  118  Mich. 
545,  77  NW  9.  See  also  Infra  S  1S(>>: 
(7)  and  Where  one  In  possession  of 
property  as  mortgagee  fn  the  chattel 
mortgage  buys  in  the  property  at  an 
Invalid  foreclosure  sale  and  refuses 
upon  demand  to  deliver  It  to  the 
mortgagor  (Castner  Dart>r,  128 
Mich.  241,, 87  NW  199). 

43.  Newman  v.  Olney,  118  Mi<fli. 
645.  77  NW  9;  Williams  v.  Rogers, 
110  Mich.  418,  68  NW  240;  McLaugh- 
lin v.  Salley.  46  Mich.  219.  9  NW  266. 
See  also  cases  supra  notes  40,  42. 

44.  See  Decatur  First  Nat.  Bank 
V.  Henry,  159  Ala.  367,  49  S  97;  Pharr 
v.  Bachelor,  3  Ala.  237.  See  also  Infra 
§  160. 

[a]  niostratlons. — (1)  The  right 
to  waive  the  tort  and  sue  in  contract 
has  been  recognized  where  one  who 
acquires  property  under  a  coh tract  of 
sale  refuses  to  pay  therefor  or  to 
return  the  property  (Pharr  v.  Bach- 
elor, 3  Ala.  237):  (2)  where  one  in 
possession  of  stocks,  which  he  has 
purchased  for  another  with  money  of 
the  latter,  refuses  to  deliver  them  on 
demand  (Bradfleld  v.  Patterson.  106 
Ala.  397,  17  8  536);  (3)  where  one 
who  has  received  cotton  belon^ng  to 
another,  to  be  ginned,  wrongfully  re- 
fuses to  deliver  It  upon  demand  (Col- 
lins v.  Johnson,  6  F.  Cas.  No.  S,015a, 
Hempst.  279). 

45.  Mann  v.  Locke.  11  N.  H.  246; 
Satterlee  v.  Mellck.  76  Pa.  62. 

43.    Satterlee  v.  Mellck,  76  Pa..  62. 

47.  U.  S.— Burgoyne  v.  McKlIIlp, 
1S2  Fed.  452.  104  CCA  690. 

Hawaii. — Yong  Den  v.  Hitchcock,  11 
Hawaii  270. 

IIL— MoDon&ld  V.  Brown.  18  III.  82; 
Donovan  v.  PurtellrH18  111.  A.  11« 
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IB  wrongfully  taken,  if  there  is  a  subsequent  promise 
to  pay  for  it  an  action  in  contract  may  be  brought 
on  the  ezpraiB  promise,  although  the  property  has 
not  been  eonverted  into  money.^ 

\%  160]  (2)  By  Bailee,  Agent,  or  Other  Fidn- 
dary.  Olie  owner  of  property  which  is  the  subject  of 
a  bailment  may  waive  the  tort  and  sne  in  eontrad; 
if  the  bailee  wroi^ully  converts  t:he  property,^  as 
where  he  sells  it  and  converts  it  into  money,""  or 
appropriates  it  to  his  own  use,'^  or  wron^uUy 
refaaes  to  return  it  on  demand."^  The  tort  may  also 
be  waived  and  an  action  in  contract  broii<:;Iit  in  ease 
of  a  conversion  of  plaintiff's  property  by  an  agent," 
broker,"*  factor,"  or  pledgee."^  Some  decisions,  in 
aeeordanee  wjth  a  distinction  above  stated,"'  hold 
that  as  the  property  in  isuch  eases  is  acquired  by 
virtue  of  &  eontraet  relation,  the  \xi-h  may  tie  waived 
and  an  action  in  contract  brought,  althou^  defend- 
ant has  not  converted  the  property  into  money  j"^ 
but  other  decisions  do  not  recognize  this  distinction, 
and  hold  that  the  property  must  have  been  eon- 
verted  into  money,"  unless  the  action  is  based  upon 
the  contract  by  which  the  property  was  acquired, 
and  not  upon  the  implied  contract  arising  from  the 

[aff  21«  ni.  629,  7E  NS         1  LRAN3 
176]. 

Me. — ^Howe  v.  Clancey,  53  Me.  180. 
N.  Y. — Tryon  v.  Baken  7  Iians.  511. 
Pa. — ^Kimble  v.  Carothers,  81  Pa. 
4»4. 

TcK. — Gould  V.  Baker,  12  Tex.  Civ. 
A.  669.  85  SW  708. 

Vt.— Elwell  V.  Martin.  32  Vt.  217. 

Va. — Law  son  v.  Lawson,  16  Oratt. 
(S7  Va.)  880,  80  AmD  702. 

Bnif. — ^Neate  v.  Harding,  6  Bxch. 
849. 

*^  am  not  able  to  make  a  distinc- 
tion between  a  sum  of  money  thus 
produced  [by  nale]  by  a  conversion  of 
goods  tortiously  taken,  and  a  sum  of 
money  tortiously  taken."  .McDonald 
V.  Brown,  16  III.  82.  33. 

48.  Guthrie  v.  Wlckllffe.  1  A.  K. 
Marsh.  (Ky.)  8S. 

49.  Ferjruson  v.  Dunn,  28  Ind.  58; 
Brown  v.'  Foster,  137  Mich.  35.  100 
NW  167;  Newman  v.  Olney,  118  Mich. 
645.  77  NW  9:  Doherty  v.  Shields.  86 
Hun  308,  38  NTS  497.  See  also  Bail- 
ments [KCyc  213]. 

[a]  Vha  vol*  Twrmitttnc  a  waiver 
of  tort  and  action  In  contract  In 
cases  of  conversion  la  a  general  rule, 
and  apjpKes  where  the  goods  come 
Into  defendant's  possMialon  by  means 
of  a  bailment,  as  well  as  in  frther 
cases.  Doherty  v.  Shields,  86  Hun  808, 
83  NTS  497. 

so.  Ives  v.  Hartley,  61  III.  520: 
Farson  v.  Hutchlns,  62  111.  A.  439  [aff 
163  111.  445,  45  N.  E,  297];  Smith  v. 
Stewart.  B  Ind.  220;  Bcrly  v.  Taylor. 
5  Hill  (N.  T.)  577. 

61.  Ives  v.  Hartley,  51  HI.  B20; 
.Tones  v.  Gregg,  17  Ind.  84;  Cooper  v. 
Helsaheok.  5  Blackf.  (Ind.)  14;  Bark- 
er V.  Cory,  15  Oh.  9. 

53.  Pord  v.  Atlantic  Compress  Co., 
138  Ga.  496.  75  SE  609,  AnnCaal913D 
226  and  note;  De  Loach  Mill  Mfg.  Co. 
V.  Standard  Sawmill  Co.,  125  Ga.  377, 
64  SB  157;  Newman  v.  Olney,  118 
Mich.  545.  77  NW  9;  Doherty  v. 
Shields,  86  Hnn  303.  33  NTS  497: 
Tindall  v.  McCarthy,  44  S.  C.  487.  22 
SE  734. 

63.  Strickland  v.  Burns,  14  Ala. 
511  (where  one  who  had  received 
notes  for  collection  disposed  of  them 
for  his  own  use  in  the  purchase  of 
property):  State  V.  Beck,  175  Ind.  312. 
93  NE  664  (conversion  of  the  pro- 
ceeds of  property  placed  in  defend- 
ant's hands  to  be  sold) ;  Courier  v. 
Plerson.  72  N.  J.  L.  398.  61  A  81  (con- 
version by  defendant  to  his  own  use 
of  money  placed  in  his  hands  for  a 
particular  purpose);  Seldel  v.  Pesch- 
kaw,  27  N.  J.  \j.  427:  Homeflvs  v. 
Wilkinson,  51  Or.  46,  98  P  474  (appro- 
Vrlatloo  by  OetendMit  to  his  own  use  782. 


[§§  159-162 


conversion. 

[(  161]  c.  Tre«paa»~(l)  In  GeneiaL  It  is  or- 
dinarily held,  upon  the  ground  that  no  promise  can 
be  implied/*  tjiat  in  cases  of  trespass  the  injured 
party  cannot  waive  the  tort  and  recover  in  an  action 
of  e(»itnct,"'  particularly  where  the  trespass  is 
committed  iq  direct  defiance  of  plaintiff's  r^ts  or 
under  an  adverse  claim  of  right ,  but  there  may  he 
circumstances  under  which,  by  reason  of .  benefits 
received,  a  promise  may  be  implied  even  as  against 
a  trespasser."*  So  it  has  been  hdd  that  if  one 
person's  stock  brei^s  in  and  feeds  upon  the  land  of 
another,  the  latter  eannot  waive  the  tort  and  sue 
in  contract  for  the  paaturi^  but  that  the  rule  is 
otherwise  where  the  owner  of  the  stock  deliberate!; 
turns  them  upon  the  land  of  another." 

[$  162]  (2)  Us^  aiid  Occnpatioii.*'  It  is  ordi- 
narily held,  upon  the  theory  that  no  promise  to  pay 
can  be  implied,"  that  where  one  enters  upon  the 
land  of  anothw  as  a  nme  trespasser,  the  owner 
eannot  waive  the  tort  and  sne  in  eontraet  for  use 
and  oecupation.*  It  has  been  suggested  that  under 
some  circumstances,  although  the  original  entry  was 
without  right,  there  might  be  a_  presumption  of  a 


of  the  proceeds  of  an  investment  made 
by  him  as  plaintlfTs  agent). 

54.  Bradfleld  v.  Patterson,  106  Ala. 
397.  17  S  536  (refusal  of  broker  to 
deliver  stocks  purchased  for  plaintiff 
with  plaintiff's  money);  Barber  v. 
ElUngwood,  137  App.  Dlv.  704,  122 
NTS  369  (wrongful  sale  by  defendant 
of  stocks  -carried  on  marsln  for 
plaintiff). 

55.  Campbell  v.  Reeves,  8  Head 
(Tenn.)  226  (conversion  of  goods  con- 
signed to  defendant  for  sale). 

se.  International  Bank  v.  Mon- 
teath,  39  N.  T.  297. 

57.  See  Isupra  \  159. 

58.  Newman  v.  Olney,  118  Mich. 
645,  77  NW  9. 

59:  Mann  V.  Locke,  11  N.  H.  246; 
Satterlee  v.  Melick,  76  Pa.  62. 

60.  See  Satterlee  T.  Melick,  76  Pa.  62. 

61.  Tightmeyer  v.  Mongold,  20 
Kan.  90;  Carson  River  Lumbering  Co. 
V.  Bassett,  2  Nev.  249. 

"In  most  actions  of  trespass  noth- 
ing could  be  more  repufcnant  to  the 
real  facts  than  an  Implication  of  a 
promise  on  the  pnet  of  the  tortfeasor; 
and  It  would  often  be  in  direct  con- 
flict with  his  express  declaration." 
Carson  River  LumDerlng  Co.  v.  Bas- 
sett, 2  Nev.  249,  263. 

eo.  Tightmeyer  v.  Mongold,  20 
Kan.  90;  Lookwood  v.  Thunder  Bay 
River  Boom  Co..  42  Mich.  636,  4  NW 
292;  Watson  v.  Stever;  25  Mich.  386; 
Downs  v.  Finnepnn,  58  Mtnn.  112,  59 
NW  981.  49  AmSR  488;  Carson  River 
Lumbering  Co.  v.  Bassett,  2  Nev. 
249 

63.  Carson  River  Lumbering  Ca 
V.  Bassett,  2  Nev,  249. 

04.  O'Conley  v.  Natchez.  1  Sm.  St. 
M.  (Miss.)  31.  40  AmD  87:  Norden  v. 
Jones,  83  Wis.  600,  14  AmR  782. 

[a]  Colleotiou  of  wharfage, — If  a 
trespasser  takes  ponsesslon  of  the 
wharf  of  another  and  collects  wharf- 
age, the  owner  may  waive  the  tort 
and  sue  in  contract  to  recover  the 
amount  received.  O'Conley  v.  Nat- 
chez. 1  Sm.  &  M.  (Miss.)  31.  40  AmD, 
87. 

65.  Tightmeyer  v.  Mongold,  20 
Kan.  90:  Stearns  v.  Dillingham,  22 
Vt.  624.  G4  AmD  88;  Hassam  v.  Has- 
sam,  22  Vt.  516. 

[a]  The  fact  tbat  dafradant  Is 
BOtifled  that  his  stock  are  trespass- 
ing on  plaintiff's  land  and  that  he 
must  take  care  of  them,  and  his  sub- 
sequent failure  to  do  so.  Is  not  sufll- 
cient  to  create  an  Implied  contract 
to  pay  for  the  pasturage.  Stearns  v. 
Dillingham,  22  Vt.  624,  54  AmD  88. 

66.  Welch  T.  Bagg.  12  Mlch,  41: 
Norden  v.  Jones.  IS  Wu.  <00,  14  AmR 


ta]    Wliere  there  Is  a  common  la- 

OloinM  including  the  lands  of  two 
adjacent  owners,  without  a  partition 
fence,  in  a  Jurisdiction  where  each 
adjoining  proprietor  must  fence  his 
own  stock,  it  one  turns  his  stock  Into 
such  Inclosure  and  they  go  npon  the 
land  of  the  other,  the  latter  may 
waive  the  tort  and  sue  upon  an  im- 

filled  contract  for  the  pasturage.  Gil- 
espie  T.  Hendren,  98  Mo.  A.  622,  73 
SW  861. 

67.  See  generally  Use  and  Occupa- 
tion C39  Cyc  8493. 

es.  Weaver  v.  Jones,  24  Ala.  430; 
Carson  River  Luihberlng  Co.  v. 
Bassett,  2  Nev.  249.  See  also  cases 
infra  Dote  69. 

es.  Ala. — ^Weaver  v.  Jones.  34  Ala. 
420. 

Md.— ^tockett  v.  Watklns,  S  Gill  ft 
J.  826,  20  AmD  4S8. 

Mich. — ^Lockwood  v.  Thunder  Bay 
River  Boom  Co.,  48  Mich.  586.  4  NW 
298 

Minn. — McLane  v.  Kelly,'  72  Mlnn. 
895,  7S  NW  601;  Commonwealth  Title 
Ins.,  etc.,  Co.  V.  Dokko,  71  Minn.  633, 
74  NW  891. 

Nev. — Carson  River  Lumbering  Co. 
V.  Bassett,  2  Nev.  249. 

N,  H.— Wlffgln  V.  Wlggin,  8  N.  H. 
898 

ireeassttr  for  rdatloa  of  laadlord 
and  tnwBt  in  order  to  sustain  action 
for  use  and  occupation  see  Use  and 
Occupation  rS9  Cyc  8533. 

[a]  Jls  ezoeptleii  to  this  rule  has 
been  made  in  favor  of  a  tenant  after 
the  expiration  of  his  term,  as  against 
one  who  has  trespassed  upon  the 
leased  premises,  upon  the  ground  that 
plaintiff  would  otherwise  be  without 
remedy.  Catterjln  v.  Spinks,  16  Ala. 
467.  See  also  Weaver  v.  Jones,  24 
Ala.  420  (where  this  Is  recognized  as 
an  exception  to  the  general  rule), 

[b]  The  Mieliigan  statato  of  1875, 
which  provides  that  "in  all  cases 
where  a  party  has  a  right  of  action 
for  the  taking  of  timber  ^r  other 
trespass  on. lands,"  he  may  waive  the 
tort  and  bring  assumpsit,  has  refer- 
ence only  to  the  damages  caused  by 
the  trespass  and  does  not  convert  the 
trespass  Into  a  tenancy  so  as  to  au- 
thorize an  action  In  oontraot  for  use 
and  occupation.  Lockwood  v.  Thun- 
der Bay  River  Boom  Co.,  4S  Mich. 
536,  4  NW  292. 

[c1  Vader  a  ststntorT'  piorisloB 
In  Sonta  Oakota,  it  has  been  held 
that  where  one  occupies  the  land  of 
another  as  a  trespasser,  the  owner 
of  the  land  may  waive  the  tort  and 
sue  in  contract  for  use  and  ocoopa- 
tion.  Baldwin  v.  Bohl,  88  S.  D.  »S. 
1S2  NW  847. 
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permiasion  on  the  part  of  the  owner  and  a  promiae 
on  the  part  of  the  trespasser;^  but  there  is  clearly 
no  Buefa  presnmption  where  the  trespass  is  com- 
mitted iii  defiance  of  the  owner's  right  or  under  a 
claim  of  adverse  right.'^  It  has  been  held  that 
■where  one  goes  into  possession  rightfully,  bat  subse- 
quent events  entitle  the  owner  of  the  knd  to  treat 
him  as  a  trespafflser,  the  owner  may  waive  the  tort 
and  sue  on  implied  contract  for  use  and  oecupa^ 
tion,"  as  in  the  case  of  one  holding  over  after  the 
expiration  of  his  term/'  or  who  goes  into  possesion 
under  an  agreement  to  purchase,  with  which  he 
fails  to  comply,'^  although  it  has  been  held  tbat  this 
is  properly  a  mere  election  of  rmedies,  and  not  a 
waiver  of  tort." 

[(  163]  (3)  Froparfcy  Svnred  and  Bemovod 
f^m  Where  one  wrongfully  severs  and 

removes  from  the  land  of  another  anything  consti- 
tntii^  a  part  of  the  realty,  such  as  trees,  stone, 
earth,  and  the  lAe,"  that  i^ch  is  severed  is  con- 
verted into  personalty,  but  the  title  is  not  changed," 
and  while  the  owner  of  the  land  cannot  waive  the 
tort  and  sue  in  contract  for  the  damages  caused  by 
See  Wlfffln  v.  Wlererin,  6  N.  H. 


the  trespass,"  he  has  the  same  right  to  waive  the 
tort  and  sue  in  contract  for  the  value  or  proceeds 
of  the  propeity  converted  as  in  the  case  of  any 
other  conversion  of  personal  property.'"  So  under 
the  rules  above  stated,^  he  may,  aceordii^  to  some 
decisions,  waive  the  tort  and  sue  in  contract  for  the 
value  of  the  property  severed  and  removed,""  and 
according  to  others  may  sue  in  contract  for  its  pro- 
ceeds if  it  has  been  sold  and  converted  into  money," 
but  not  otherwise."'  The  right  to  waive  the  tort  and 
sue  in  contract  in  sneh  eases  does  not  apply  if  the 
title  to  the  land  is  in  dispute,"'  as  title  to  land 
cannot  be  tried  in  such  an  action.'' 

[i  164]  d.  Frand."  Where  the  same  act  or 
transaction  constitutes  both  a  breach  of  an  express 
contract  and  a  fraud,  the  mjnred  party  may  waive 
the  tort  and  sue  on  the  contract.'^  So  also  where 
one  person  procures  money  of  another  through 
fraud,  the  latter  may  waive  the  tort  and  sue  in 
contract  for  mone^  had  and  received,"  and  the  tort 
may  be  waived  and  an  action  in  contract  brought  in 
some  cases  where  <me  fraudulmtly  fooearea  property 
of  anotho-."  '  Where  one  is  induced  by  fraud  to 


70. 

2»8. 

VI.  Carson  River  Lumbering  Co.  v. 
Bassett,  2  Nev.  249;  Wlggln  v.  Wisgln, 
6  N  H.  298 

CXouWh  v.  Hosford,  6  N.  H.  231; 
National  oil  tteflnink  Co.  v.  Bush, 
iS  Pa.  S36. 

78.  National  Oil  Refining  Co.  v. 
Bush,  88  Fa.  83B. 

migbt  to  tnat  tauuit  hoUUaff  over 
as  »  trespasser  or  as  a  tenaat  see 
Landlord  and  Tenant  [24  Cyc  10121. 

74.  Clough  V.  Hoaford,  6  N.  H.  231. 
See  also  Davidson  v.  Ernest,  7  Ala. 
817;  Patterson  v.  Btoddard,  ,47  Me. 
355,  74  AmD  490;  Pierce  v.  Pierce,  25 
Barb.  <N.  T.)  248  (each  holding,  hut 
without  any  reference  to  a  waiver  of 
tort,  that  an  action  for  use  and  occu- 
pation will  lie).  But  see  Smith  v. 
Stewart,  6  Johns.  (N.  T.)  46.  5  AmD 
186;  Stacy  v.  Vermont  Cent.  R.  Co., 
32  Vt.  561  (each  holding,  but  without 
any  reference  to  a  waiver  of  tort,  that 
an  action  for  use  and  occupation  srlll 
not  lie). 

75.  Woodbury  v.  Woodbury,  47  N. 

H.  11.  90  AmD  555. 

76.  See  cases  infra  note  79. 

77.  Halleclt  v  Mixer.  16  Cal.  574; 
"Whitaker  v.  Poston,  120  Tenn.  207, 
110  8W  1019.  ■ 

78.  Nelson  v.  Kilbride.  113  Mich. 
637,  71  NW  1089;  Downs  v.  FlnneRan, 
58  Minn.  112.  59  NW  981.  49  AmSR 
488.    See  also 'supra  S  Ifll- 

79.  Cal. — Halleck  v.  Mixer.  16  Cal. 
574. 

Iowa. — ^Devln  v.  Walsh,  108  Iowa 
428,  79  NW  133.  _ 

Mich. — Nelson  v.  Kilbride,  113 
Mich.  827,  71  NW  1089. 

Tenn. — ^Whltaker  v.  Poston,  120 
Tenn.  207,  110  SW  1019. 

W.  Va.— Parks  v.  Morris,  etc.,  Co., 
62  W.  Va.  51.  69  SE  753. 

See  also  cases  Infra  notes  Sl~83. 

sa   See  flupra  9  169  _     ^    -  « 

81.  XT.  8. — -Phelps  V.  Churoh  of  Our 
I^ady  Help  of  Christians.  99  Fed.  683, 
40  CCA  72  (especially  where  the 
property  has  been  applied  to  defend- 
ant's own  use,  and  so  used  that  It 
cannot  be  reclaimed). 

Cal. — Halleck  v.  Mixer,  18  Cal.  674. 

Ind. — Rush  County  v.  Trees,  12 
Ind.  A.  479,  40  NE  535.  „ 

Kan. — Hagaman  v.  Neitsel,  15  Kan. 
38  S 

ky. — Roberts  v.  Moss,  127  Ky.  657, 
106  SW  297,  32  KyL.  525,  17  LRANS 
280  (where  the  property  has  been  ap- 
plied to  defendant's  own  use). 
-  Minn. — Downs  v.  Finnegan,  58 
Minn.  112,  59  NW  981,  49  AmSR  488. 

Mlas. — Evans  v.  Miller.  68  Miss. 
220,  SS  AmR  S13  (although  the  prop- 
erty has  not  been   converted  into 


mon«y,  If  it  has  been  appr<aniated  to 
defendant's  own  use). 

Tenn, — ^Whltaker  v.  Poston.  120 
Tenn.  207,  110  SW  1019. 

W.  Va. — ^Parks  v.  Morris,  etc.,  Co., 
63  W.  Va.  -61,  6»  SE  768. 

sa.  Miller  V.  Miller,  7  Pick. 
(Mass.)  133,  19  AmD  264;  Nelson  v. 
Kilbride,  113  Mich.  637,  71  NW  1089; 
Wall  v.  Williams.  91  N.  C.  477. 

83.  Rogers  v.  Oreenbush,  57  Me. 
441;  Balch  v.  Patten,  46  Me.  41,  71 
AmD  626 ;  Jones  v.  Hoar,  6  Pick. 
(Mass.)  286;  Mhoon  v.  Qreenfleld.  62 
Miss.  434. 

84.  Downs  V.  Plnnegan,  68  Minn. 
112,  59  NW  981,  49  AmSR  488;  Parka 
V.  Morris,  etc.,  Co..  63  W.  Va.  51,  59 
SE  753.  See 'also  Miller  v.  Miller,  7 
Pick.  (Mass.)  133,  19  AmD  264. 

85.  Downs  v.  Finnegan,  58  Minn. 
112,  59  NW  981,  49  AmSR  488;  Parks 
V.  Morris,  etc.,  63  W.  Va.  61,  59  SE 
753. 

80.  Eleotlon  of  remedies  In .  case 
of  fraud  see  Fraud  [20  Cyc  87]. 

87.  Missouri  Sav.,  etc,  Co.  v.  Rice, 
84  Fed.  131,  28  CCA  805;  Perdue  v. 
Harwell,  80  Qa.  150,  4  SB  877.  ' 

[a]  Fraud  and  breaob  of  warnukty. 
— Where  a  transaction  Involves  both 
a  fraud  and  a  breach  of  warranty,  the 
Injured  party  may  waive  the  tort  and 
sue  In  contraQt  on  the  warrantv. 
Perdue  v.  Harwell,  80  Ga.  150,  4  SE 
877. 

88:  Ala.— Stelner  v.  Clieby,  103 
Ala.  181.  15  S  612;  WolfTe  v.  State, 
79  Ala.  201,  58  AmR  590;  MontRomery 
Branch  Bank  v.  Parrlsh,  20  Ala.  483. 

111. — Donovan  v.  Purtell,  119  111.  A. 
116  raff  216  111.  629,  75  NE  334,  1 
LRANS  1763. 

La. — Morgan's  Louisiana,  etc,  R. 
et&^^Co.  v.  Stewart,  119  La.  892,  44 

Me. — -Penobscot  R.  Co.  v.  Mayo,  C7 
Me.  470,  24  AmR  45. 

Mo. — Oamett,  etc..  Paper  Co.  v. 
Midland  Pub.  Co..  (A.)  186  SW  736. 

N.  J. — ^Westcott  V.  Sharp,  ZO  N.  J. 
L.  392,  IS  A  243. 

N.  T.— Rothschild  V.  Mack.  115  N. 
Y.  1,  21  NB  726. 

N.  C— Fields  v..  Brown,  160  N.  C. 
295,  76  SB  8;  Stroud  v.  Virginia  L. 
Ins.  Co..  148  N.  C.  54.  61  SE  626. 

W.  Va. — Robinson  v.  Welty,  40  W. 
Va.  385.  22  SE  73. 

Wl8.— Barth  V.  Graf,  101  Wis.  27, 
76  NW  1100;  Western  Assur.  Co.  v. 
Towle,  66  Wis.  247,  26  NW  104.  See 
also  Fraud  [20  Cyc  90  text  and  note 
951. 

[a]  XUnatrations. — (1)  Where  an 
Insurance  company  has  received 
premiums  from  the  insured  under  a 
contract  of  Insurance  Induced  by 
false  and  fraudulent  repreMntatlons. 


the  insured  may  waive  the  tort  and 
•ue  for  money  had  and  received. 
Stroud  Tlj&inia  Z<.  Zns.  Co..  148  N. 
a  64,  61  SBr626.  <2)  Where  one 
fraudidently  procures  money  trora  a 
bank  by  discounting  a  note  of  a  per- 
son who  Is  known  to  be  Insolvent, 
and  which  was  procured  for  this  pur- 
pose, ,  the  bank  may  waive  the  tort 
and  sue  In  contract  to  recover  the 
money.  Montgomery  Branch  Bank  v. 
Parrlsh.  20  Ala.  433.  (3)  Where  one 
is  Induced  by  fraud  to  surrender  a 
note  to  the  maker  without  payment, 
he  may  waive  the  tort  and  sue  In  con- 
tract, as  procuring  the  surrender  of 
the  note  Is  equivalent  to  the  receipt 
of  money  by  defendant.  Penobscot  R. 
Co.  V.  Mayo,  67  Me.  470,  24  AmR  45. 
(4)  Where  an  officer  of  a  bank  fraud- 
ulently withdraws  money  therefrom, 
the  bank  may  waive  the  tort  and  sue 
In  contract  to  recover  the  amount 
withdrawn.  Barth  v.  Graf,  101  Wis, 
27.  7«  NW  1100.  (5)  Where  an  em- 
ployee of  a  lumber  company  con- 
spires with  a  seller  of  logs  to  defraud 
the  company  by  overmeasuring  the 
logs  and  dividing  the  proceeds  of  the 
overpayment  thus  obtained,  the  com- 
pany may  waive  the  tort  and  sue  the 
employee  in  contract  for  the  money 
so  received.  Hlmmelbereer-Harrlson 
Lumber  Co.  v.  Dallas,  166  Mo.  A.  49, 
146  SW  95.  (6)  Where  an  Insurance 
company  Is  Induced  to  pay  out  money 
under  a  policy  by  false  and  fraudu- 
lent proofs  of  loss,  it  may  waive  the 
tort  and  recover  upon  an  implied  con- 
tract  to  return  the  money  so  paid. 
Western  Assur.  Co.  v.  Towle,  65  Wis. 
247,  26  NW  104.  (7)  Where  a  loan 
of  money  is  procured  by  fraud,  the 
lender  may  sue  on  Implied  contract 
to  recover  it,  although  the  term  of 
credit  has  not  expired.  Olbson  v. 
Stevens.  10  F.  Cas.  No.  8,401,  3  Mc- 
Lean 661  [rev  on  other  grounds  8 
How.  884.  12  L.  ed.  1128];  Manufac- 
turers', etc..  Bank  v.  Gore,  15  Mass. 
75,  8  AmD  83. 

[b]  Who  may  sue. — (1)  The  party 
to  sue  must,  however,  be  the  one  to 
whom  the  money  belongs.  Stelner  v. 
Clisby,  103  Ala.  181,  16  S  612.  (2) 
Thus  If  a  fraudulent  representation 
ta  made  to  A,  by  which  B  is  Induced 
to  part  with  money,  EL  and  not  A. 
is  the  injured  party  who  maintains 
the  action.  Sterner  v.  CUsby,  108  Ala. 
181,  16  S  612. 

89.  Isaacs  v.  Hermann,  49  Miss. 
449;  Phelps  v.  Conant,  30  Vt.  277. 

[a]  niiutratlons^d)  If  A  In- 
duces B,  by  fraud,  to  sell  goods  to  an 
Insolvent,  and  afterwara  gets  the 
goods  into  his  own  possession,  B  may 
mttve  the  tort  and  sue  A  In  contract 
for  tha  goods  (Isaac^.  Hermaiui,  49 
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enter  into  a  contract,  he  may  waive  the  fraud; 
affirm  the  transaction,  and  sue  upon  the  contract  i"" 
but  as  to  his  r^ht  to  waive  the  tort  and  sue  upon 
an  implied  contract  to  recover  the  value  of  what  he 
has  parted  with  under  -the  express  contract,  the 
authorities  are  conflicting."^  Some  decisions,  upon 
the  theory  that  plaintiff  cannot  first  turn  a  contract 
into  a  tort  and  then  shift  it  back  into  another 
contract  different  from  the  originalt"  and  that 
where  there  is  a  subsisting  express  eouteaet  no  otiier 
will  be  implied,*'  deny  the  right  to  waive  the  tort 
and  sue  upon  an  implied  contract  in  such  cases.^ 
Other  decisions  hold  that  while  plaintiff  cannot 
waive  the  tort  and  sue  on  an  implied  contract,  with- 
out a  rescission  of  the  original  contract,"'  he  may 
first  rescind  the  contract  for  the  fraud  and  then, 
waiving  the  tort,  sue  on  an  implied  contract."*  Other 
decisions,  proceeding  npon  the  theory  that  defend- 
ant's possession  under  the  contract  fraudulently 
induced  is  wrongful,"  and  that  a  waiver  of  the  tort 
is  not  an  affirmance  of  such  contract,"*  hold  that 
plaintiff  may  waive  the  tort  and  sue  on  implied 
omtract,""  without  any  formal  rescission,^  although 
the  term  of  credit  has  not  expired,"  and  defendant 
has  not  disposed  of  the  property  acquired."  It  has 
also  been  h«Id  that,  where  a  sale  on  credit  ia  induced 
by  fraud,  plaintiff  may  disafflnu  the  tranaaetion 


merely  as  to  the  term  of  credit,^  and,  waiving  the 
tort,  sue  at  once  for  the  contract  price.'  In  one 
jurisdiction  it  is  provided  by  statute  that  where  one 
person  is  injured  by  the  fraud  of  another,  so  that 
an-action  for  fraud  or  deceit  would  lie,  an  action  ot 
assumpsit  may  be  brought  to  recover  the  damages 
sustained." 

165]  e.  Negligent  Inlnry.  Loss,  or  Destroe* 
tion  of  Property.  Ordinarily,  one  whose  property 
has  been  negligently  injured,  lost,  or  destroyed,  by 
another  cannot  waive  the  tort  and  sue  in  contract.' 
If,  however,  the  property  is  held  by  virtue  of  a 
contract  relation  which  imposes  a  duty  to  protect 
and  preserve  it,  the  tort  may  be  waived  and  an 
action  brought  for  breach  of  such  contract;'  and  in 
some  jurisdictions  the  action  may  be  brought  on 
implied  contract  upon  the  theory  of  a  conversion,* 
but  not  where  the  rule  obtains,  that  in  order  to 
maintain  such  an  action  defendant  innst  have  eon- 
verted  the  property  iAto  money.^ 

[(  166]  f.  Who  Hay  WaiT«.  The  right  of 
waiving  a  tort  and  suing  in  contract  rests  primarily 
with  l£e  injured  party,'^  and  eannot  be  exercised 
.1by  his  creditors.^"  The  right  may,  however,  be  exer- 
cised by  one  who  legally  represents  and  stands  in 
the  place  of  the  iojurod  party,^"  such  as  an  executor 
or  administrator,^'  or  a  trustee,*"  or  trustee  in  bank- 


Miss  449):  (2)  OF  If  the  gvods  have 
been  sold,  he  may  sue  for  money  had 
and  received   (Pheliw  v.  Conant,  30 

Vt.  277). 

90,  Fenemore  v.  U.  S.,  S  DM.  <U. 
S.)  357.  1  U  ed.  «34. 

[a1    Where  a'sal*  Is  Indttoed  by 

frano,  the  aeller  may  waive  the  tort 
and  sue  In  contract  for  the  purchase 
price.  Ix>ve  v.  McElroy,  106  III.  A. 
294. 

91.  Roth  V.  Palmer,  27  Barb.  (N. 
Y.)  6S2:  Crown  Cycle  Co.  v.  Brown, 
39  Or.         64  P  4K1. 

98.  Bedier  v.  Fuller,  106  Mich. 
342,  64  NW  331;  Ehnerson  v.  Detroit 
Steel,  etc.,  Co.,  100  Mich.  187,  68  NW 
669. 

98.  Bechtel  V.  Chase,  156  Cal.  707, 
106  P  81. 

•4.  Bechtel  v.  Chase,  166  Cal.  707, 
106  P  81;  Bedier  v.  Fuller.  106  Mich. 
342,  64  NW  331;  Emerson  v.  Detroit 
Steel,  etc.,  Co..  100  Mich.  127,  58  NW 
669. 

[al  ZUnstrstions. — (1)  Where  one 
Is  induced  by  fraud  to  sell  property 
for  less  than  its  value,  he  cannot 
waive  the  tort  and  recover  In  con- 
tract the  dlSerence  between  the 
amount  received  and  the  actual  value. 
Bedier  v.  Fuller,  106  Mich.  342,  64 
NW  331.  (2)  And  where  one  la  In- 
duced by  fraud  to  exchange  property 
of  value  for  other  property  which  Is 
worthless,  he  cannot  waive  the  tort 
and  maintain  an  action  on  implied 
contract  for  the  value  of  the  property 
with  which  he  has  parted.  Bechtel  v. 
Chase,  156  Cal.  707,  106  P  81. 

95.  Byard  t.  Holmes,  83  N.  J.  I,. 
119. 

99.  Byard  v.  Holmes,  33  N.  J.  L. 
119;  Mann  v.  Stowell,  3  Pinn.  (Wis.) 
220.  8  Chandl.  243. 

97*  Camp  v.  Pulver,  6  Barb.  (N. 
T.)  91. 

98.  Gibson  T.  Stevens,  10  F.  Cas. 
No.  5,401,  3  McLean  551  [rev  on  other 
grounds  8  How.  384,  12  L.  ed.  1123]; 
Dletz  v.  SutcUffe.  80  Ky.  650;  Roth  v. 
Palmer,  27  Barb.  (N.  T.)  652. 

99.  Olbson  V.  Stevens,  10  P.  Cas. 
No.  5.401,  3  Mcliean  G51  [rev  on  other 
grounds  8  How.  384,  12  L.  ed.  1123]; 
Dietz  v.  Sutcliffe,  80  Ky.  650;  Roth  v. 
Palmer.  27  Barb.  (N.  T.)  652;  Camp 
V.  Pulver,  5  Barb.  (N.  Y.)  91-  Pierce 
V.  Drake,  16  Johns.  (N.  Y^  476;  WUl- 
aon  V.  Force.  6  Johns.  (N.  T.)  110,  5 
AmD  196:  Crown  Cycle  Ca'  v.  Brown, 
39  Or.  286.  64  P  451. 

[a]    OontEHt  nWh  Infewdoatsa  pei- 


■OB*— If  one  fraudulently  makes  aN 
contract  with  a  person  who  la  Intoxi- 
cated and  Incapable  of  entering  into 
a  valid  contract,  and  thereby  obtains 
property  for  less  than  Us  value,  hla 
possession  will  he  regarded  as  wrong- 
ful In  its  inception  and  equivalent  to 
a  conversion,  and  the  defrauded  party 
may  waive  the  tort  and  sue  In  con- 
tract to  recover  the  difference  be- 
tween the  value  of  the  property  and 
the  amount  received,  without  any 
format  rescission  of  the  contraot. 
Baird  t.  Howard.  61  Oh.  St.  67,  S6  NEl 
732.  46  AmSR  550,  22  LRA  846. 

[b]  man  a  Ml*  of  foods  Is  In- 
dvoM  lij  fnrad  on  the  part  of  the 
purchaser,  the  seller  may  waive  the 
tort  .and  sue  on  implied  contract  for 
their  value.  Roth  v.  Palmer,  27  Barb, 
(N.  Y.)  652:  Camp  v.  Pulver.  5  Barb. 
(N.  Y.)  91;  Crown  Cycle  Co.  v.  Brown, 
39' Or.  285.  64  P  461.  See  also  Sales 
[35  Cyc  536], 

1.  Crown  Cycle  Ca  T.  Brown.  39 
Or.  285,  64  P  451. 

a.  Roth  v.  Palmer,  27  Barb.  (VI. 
Y.)  652;  WlUson  v.  Foree,  6  Johns. 
(N.  Y.)  110,  6  AmD  196:  Crown  Cycle 
Co.  V.  Brown,  39  Or.  285,  64  P  461. 

8.  Crown  Cycle  Co.  Brown,  39 
Or.  285,  64  P  451. 

4.  Hellbronn  t.  Herzog,  165  N.  Y. 
98.  68  NE  7B9  [rev  S3  App.  Dlv.  311. 
63  NYS  841];  Welgand  v.  Slchel,  4 
Abb.  Dec.  (N.  Y.)  692,  3  Keyes  120. 
33  HowPr  174. 

5.  Hellbronn  v.  Herzog,  165  N.  Y. 
98,  68  NE  769  [rev  83  App.  Dlv.  311. 
63  NYS  8411;  Weigand  v.  Slchel,  4 
Abb.  Dec.  (N.  Y.)  592,  8  Keyes  120. 
23  HowPr  174;  Jaffray  v.  Wolf,  4 
Ohl.  303,  47  P  496.  See  also  Sates 
[36  Cyc  529  text  and  note  75]. 

6.  Hallett  v.  Oordon.  128  Mich. 
864,  87  NW  261. 

[a]  ITnder  this  ttetat*  assumpsit 
may  be  maintained  agalnat  an  agent 
for  fraudulent  representatlona  by 
which  plaintiff  waa  Induced  to  enter 
into  a  contract  with  the  principal. 
Hallett  V.  Gordon,  128  Mich.  364.  87 
NW  261. 

7.  Kyle  v.  Chester,  42  Mont.  522, 
113  P  748,  87  LRANS  230  and  note; 
Mann  v.  Locke,  11  N.  H.  246;  Satter- 
lee  V.  Mellck,  76  Pa.  62. 

[a]  tUMag  stoek  oa  xaUroad  tigfkt 
o*  waj.— If  one  negligently  drives 
stock  of  another  on  a  railroad  right 
of  way  and  they  are  killed  by  a 
train,  the  owner  cannot  waive  the 
tort  and  sue  In  contract.   Kyle  v. 


Chester,  42  Mont  622,  113  P  749,  37 
LRANS  230. 

8.  Zell  V.  Dunkle,  166  Pa.  358,  27 
A  38. 

[a]  ninBtratlona. — (1)  Where  prop- 
erty In  the  hands  of  a  bailee  for  hire 
Is  negligently  Injured,  the  bailor  may 
waive  the  tort  and  sue  upon  the  con- 
tract of  bailment.  Harms  v.  New 
York,  69  Mlso.  816,  126  NYS  477.  (2) 
One  who  borrows  an  amieie  from  an- 
other Impliedly  agrees  to  return  It  In 
the  condition  In  which  It  is  received, 
and  If  he  Injares  or  destroys  It,  there 
Is  a  breach  of  this  undertaking,  for 
which  an  action  of  contract  may  be 
maintained.  Redel  v.  Mfssoarl  Vallev 
Stone  Co.,  126  Mo.  A.  163,  103  SW 
568. 

9.  Jones  v.  Gregg,  17  Ind.  84.  See 
also  supra  B  160. 

10.  Mann  v.  Locke,  11  N.  H.'  246; 
Batteries  v.  Mellck.  76  Pa.  62. 

11.  Blackshear  v.  Burke.  74  Ala. 
239;  Lewis  v.  Dubose.  29  Ala.  219. 

[a]  A  mortgagee  qf  oliatteis  can- 
not recover  In  assumpsit  for  ttietr 
value  If  they  are  converted.  Carpen- 
ter V.  Graham,  46  Mich.  ^31.  9  NW 
841;  Carpenter  v.  Oraham,  42  Mich. 
191.  3  NW  974;  Randall  v.  Hlgbee,  87 
Mich.  40. 

tb]  Where  one  partner  flVM  sway 
firm  property  without  the  assent  of 
the  other,  the  latter  may  recover  lt« 
value  In  assumpsit  In  the  name  of 
the  Arm,  the  donee  being  consldernl 
as  purchaser.  Daniel  v.  Daniel.  9  R 
Mon.  (Ky.)  195:  Dob  v.  Halsey,  16 
Johns.  <ft.  T.)  84,  8  AmD  298. 

13.  Blackshear  v.  Burke,  74  Ala. 
239;  Lewis  v.  Dubose.  29  Ala.  219. 

[a]  Beason  of  mle^r-^he  reason 
of  the  rule,  as  applied  to  a  case  of 
conversion.  Is  that  until  the  owner 
of  the  property  has  himself  made  an 
election  to  waive  the  tort  and  sue 
In  contract  for  the  money  Into  which 
It  has  been  converted,  the  wrongdoer 
cannot  be  regarded  as  his  debtor,  and 
consequently  creditors  cannot  defeat 
the  owner's  right  to  sue  In  tort  by 
Instituting  attachment  or  garnish- 
ment proceedings.  Lewis  v.  Dubose, 
29  Ala.  219. 

13.  Dittemore  v.  Cable  Milling  Co., 
16  Ida.  298,  101  P  693,  133  AmSR  98. 
See  also  cases  Infra  notes  14-18. 

14.  Upchurch  v.  Norsworthy,  16 
Ala.  706;  Heber  v.  Heber,  139  Wia 
472.  121  NW  328. 

16.   Budd  v.^ler,  27  ft,  J.  L.  41 
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raptey.^'  If  property  belonging  to  several  tenants 
in  common  is  oonverted,  they  may  all  waive  the  tort 
and  join  in  an  action  of  contract/^  and  it  has  also 
been  held  that  one  of  them  may  waive  the  tort  and 
sae  in  contract  for  bis  interest,  withont  joining  the 
others,"  bnt  that  all  must  join  in  an  action  to 
recover  for  an  entire  injury  to  the  common  property 
where  the  tort  is  waived."* 

[4  167]  g.  Against  Whom  Waiver  ATatlable. 
While  ordinarily  an  infant  is  not  liable  on  his  con- 
tracts,^ he  is  liable  for  his  torts,'^  and  where  a 
cause  of  action  arises  out  of  h  tort,  the  infant  may 
be  held  liable  where  plaintiff  waives  the  tort  and 
sues  on  implied  contract.^  Where  one  person  has 
wrongfully  converted  or  disposed  of  the  property  of 
another,  the  owner  may  waive  the  tort  and  main- 
tain an  action  of  contract  against  the  person  into 
whose  bands  it  has  passed,^  provided,  according  to 
some  decisions,'*  he  has  sold  the  property  and  eon- 
verted  it'  into  money,"  but  not  otherwise.  Although 
the  person  who  committed  the  tort  is  dead,  the  tort 
may  be  waived  and  an  action  of  contract  brought 
against  his  personal  representatives,'^  and  an  objec- 
tion that  the  tort  died  with  the  wrongdoer  is  not 
available.** 

[$  168]  h.  What  Constitntes  Waiver.  The 
waiver  of  a  tort  is  sometimes  made  in  express 
terms  ;^  bat  it  is  not  necessary,  to  constitute  a 
waiver,  that  there  should  be  any  express  allegation 
to  this  effect,'"  although  it  has  been  held  that,  where 
the  cause  of  action  arises  out  of  the  tort,  the  waiver 
should  clearly  appear  either  by  express  all^tion  or 

le.  Dittemor*  t.  Cabla  MilllnK  Co., 
18  Ida.  298,  101  F  698,  13S  AmSR  48. 

17.  Tankersley  v.  ChUders,  23  Ala. 
781;  Putnam.  V.  Wise.  1  Hill  (N.  T.) 
234,  87  AmD  809. 

18.  Tankersley  v.  Chllders,  23  Ala. 
781;  Smith  v.  Wiley,  22  Ala.  S9S,  58 
AmD  262;  Smyth©  v.  TankerBley,  20 
Ala.  212.  50  AmD  198.  Contra  Irwin 
V.  Brown,  35  Pa.  331. 

Ta]  Wliere  tbe  ooteaanoy  !■  teis 
mluated  by  the  act  of  one  of  the  co- 
tenanra  In  converting  the  property, 
the  other  may  waive  the  tort  and 
sue  alone  In  contract,  either  as 
afralnst  the  cotenant  guilty  of  the 
conversion,  or  against  one  who  has 
purchased  the  property  from  him 
and  converted  it  into  money.  White 
V.  Brooks.  43  N.  H.  402. 

19.  GHlmoro   v.   Wilbur,   12  Pick. 
(Mass.)  120.  22  AmD  410. 

SO.    See  Infants  [22  Cyc  5801. 

31.  See  Infants  [22  Cvc  618]. 

32.  Shaw  v.  Comn,  68  Me.  254.  4 
AmR  290;  E^well  v,  Martin,  82  Vt. 
217;  Brlstow  v.  Eastman,  1  Esp.  172. 
But  see  Baker  v.  Huddleston,  3  Baxt. 
(Tenn.)  1. 

33.  Torbert  v.  MoFarland,  172  Ala. 
117,  56  S  811.  ^ 

34.  See  supra  9  159. 

35.  Seavey  v.  Dana,  01  N.  H.  S39. 
ae.    Tuttle  V.  Campbell,  74  Mich. 

652.  42  NW  384,  16  AmSR  652. 

37.  Vance  v.  Hottley,  92  .Tenn. 
810,  21  SW  698:  Baker  v.  Huddle- 
ston, 3  Bast.  (Tenn.)  1. 

38.  Vance   v.   Mottley,  92  Tenn. 
SIO.  21  SW  698. 

at.  See  Aaher  v.  Comett.  (Ky.) 
113  SW  131;  Sage  v.  Shepard.  etc.. 
I^umber  Co.,  4  App.  DIv.  290,  89  NTS 
449  faff  158  N.  TT  072.  &2  NB  11261. 

[al  Effeot  of  MEprsis  walverr— 
If  the  complaint  In  express  terms 
waives  the  tort  the  action  cannot  be 
treated  as  one  .ex  delicto,  and  If  the 
facts  alleged  do  not  show  a  cause 
of  action  In  contract  the  complaint 
ts  bad  on  demurrer.  Woodruff  v. 
Zaban,  138  Oa.  24,  65  SE  128,  134 
AmSR  186.  17  AnnCas  974. 

SO.    Elwell  V.  Martin,  32  Vt.  217. 

"When  it  is  said  that  he  waives 
the  tort.  It  la  not  meant  that  he 


by  the  manner  of  stating  the  cause  of  action." 
Ordinarily  it  has  been  held  a  sufficient  waiver  for 
plaintiff  merely  to  bring  his  action  in  contract 
instead  of  in  tort,"*  but  under  the  code  system  of 
pleading'  it  is  sometimes  difficult  to  determine 
whether  he  has  done  so."  This  question  must  be 
determined  by  a  construction  of  the  allegations  of 
the  complaint,"  in  accordance  with  the  rules  pre- 
viously stated,"*  and  in  this  connection  the  prayer  for 
relief  may  properly  be  considered."  Taking  a  note 
for  a  cause  of  action  on  which  a  tort  action  could  be 
maintained  is  a  waiver  of  the  tort  but  a  receipt  of 
money  on  a  claim  arising  out  of  a  tort  is  not  a 
waiver  of  the  tort,  unless  such  an  intention  clearly 
appears;"  and  one  whose  property  has  been  con- 
verted and  sold  does  not  waive  the  right  to  sue  in 
tort,  merely  by  requesting  the  wrongdoer  to  pay 
over  the  amount  received." 

[$  169]  L  Operation  and  *Effect  of  WaiTdr. 
The  mere  waiver  of  a  tort  is  neither  a  ratification 
of  it  nor  an  admission  of  its  nonexistence  but 
where-  one  waives  a  tort  and  sues  in  contract,  he 
makes  a  binding  election  of  remedies  which  cannot 
be  reconsidered,**  even  where  no  injury  has  been 
done  by  the  choice  or  would  result  from  setting  it 
aside,**  and  he  cannot  thereafter  treat  the  action 
brought  as  if  it  were  a  tort  action,**  or  bring  an 
action  of  tort  in  regard  to  tbe  same  cause  of 
action,**  notwithstanding  he  was  unsuccessful  in  the 
action  of  contract."  But  this  rule  applies  only 
where  plaintiff  has  an  actual  choice  of  remedies,** 
and  an  attempt  to  waive  a  tort  and  sue  in  eontraet, 


does  any  act  or  makes  any  averment 
In  his  declaration  to  that  effect  He 
simply  brings  assumpsit  Instead  of 
trespass  or  trover,  and  thereby  fore- 
goes the  advantage  be  would  have 
if  he  sued  tortwise  to  claim  higher 
or  exemplary  damages,  and  to  pro- 
ceed against  the  person  of  the  de- 
fendant." Elwell  V.  Martin.  82  Vt. 
217.  220. 

31.  Bralthwaite  v.  Akin.  8  K.  D. 
365,  66  NW  138. 

[a]  There  !■  a  dlatlaotlan  be- 
tween cases  where  the  same  act  con- 
stitutes a  breach  of  contract  and  a 
tort,  so  that  plalntltC  has  a  cause 
of  action  In  contract  without  any 
waiver  of  tort,  and  cases  where  the 
cause  of  action  arises  out  of  tort, 
and  there  Is  no  cause  of  action  In 
contract  except  by  virtue  of  the 
waiver  of  the  tort.  In  cases  of  the 
latter  character  the  waiver  must  be 
averred  either  expressly  or  by  the 
manner  of  stating  the  cause  of  ac- 
tion, for  the  waiver  Is  an  Indispens- 
able element  in  the  cause  of  action. 
Bralthwaite  v.  Akin.  3  N.  D.  36B, 
56  NW  133. 

33.  Hart  v.  Goadby,  72  Misc.  232, 
139  NTS  892;  Hopf  v.  XT.  S.  Baking 
Co.-  e  MIflc.  158,  27  NTS  217;  EM- 
well  V.  Martin,  82  Vt  217. 

33.  Chambers  v.  LewlB.  2  Hilt. 
(N.  Y.)  591,  10  AbbPr  208  [aff  11 
AbbPr  2101. 

[a]  Under  the  oommos-law  wsnh 
tm  of  pleading,  there  could  be  lit- 
tle difficulty  In  determining  whether 
the  tort  was  waived,  as  the  forms 
of  the  declaration  In  tort  and  In 
contract  were  materially  different. 
Chambers  v.  Lewis,  2  Hilt.  (N.  Y.) 
591,  10  AbbPr  206  taff  11  AbbPr 
3101. 

34.  Smith  v.  McCarthy,  39  Kan. 
308,  18  P  204;  Klrchner  v.  Smith,  28 
Oh.  Clr.  CL  46. 

86.   See  supra  9  138. 
38.    Crhambers   v.    I^ewis,    2  Hilt. 
(N.  Y.)   691,  10  AbbPr  206   [aff  11 
AbbPr  210]. 

37.  Reynolds  v.  Fentcm,  8  Fbila. 
(Pa.)  298. 

3B.  Jones  teiith.  M  Misc.  688. 
120  NTS  866. 


39.  Baker  v.  Hutchinson,  147  Ala. 
636,  41  S  809. 

w.  Sage  v.  Shepard,  etc,  Lumber 
Co.,  4  App.  Dlv.  290,  297,  39  NYS 
449  [aff  188  N.  T.  672,  52  NE  1128] 
(where  the  court  saliS:  "The  mere 
waiver  of  defendant's  tort  Is  neither 
a  ratification  of  it  nor  an  admission 
of  its  non-existence.  All  the  acts 
constituting  the  tort  remain  and  are 

rrovable  as  showing  the  defendant's 
lability  upon  the  implied  contract, 
but  the  right  to  recover  as  In  trover 
or  conversion  is  waived"). 

[a]  Zn  OM«  of  a  oonvendon,  a 
waiver  of  the  tort  and  suit  In  con- 
tract for  the  value  of  the  property 
converts  the  transaction  into  a  sale 
to  defendant  and  operates  to  trans- 
fer the  title  to  hira.  Terry  v.  Mun- 
ger.  121  N.  T.  161,  84  NE  272,  18 
AmSR  803,  8  LRA  216  [aft  49  Hun 
560.  2  NYS  348]. 

41.  Thlbault  V.  De  Basavilbaso, 
23  F.  Cas.  No.  13,881,  Baldw.  9: 
Ware  v.  Percival,  61  Me.  391.  14 
AmR  665;  Terry  v.  Munger,  121  N. 
Y.  161,  24  NB  ^72.  18  AmSR  803,  8 
LRA  216  and  note  Fafl  49  Hun  660,  2 
NYS  348]';  Reynolds  v.  Fenton,  2 
Phlla.   (Pa.)  298. 

43.  Terry  v.  Munger.  121  N.  T. 
161.  24  NE  272,  18  AmSR  803.  8 
LRA  216  [aff  49  Hun  660,  2  NYS 
3487- 

43.  Flnlay  t.  Bryson,  84  Mo.  664 
(as  for  the  purpose  of  sustaining 
an  attachtnenO- 

44.  U.  S.— Thibanlt  v.  De  Basavil- 
baso. 23  F.  Cas.  No.  13.881.  Baldw.  9. 

Ky.— Roberts  v.  Moss,  127  Ky.  667, 
106  SW  297,  32  KyL  639,  17  LRANS 
280. 

Me.— Ware  Vi  Percival.  61  Me.  S91, 
14  AmR  565. 

Mich. — Thompson   v.  39oward,  81 

Mich.  309. 

N.  Y. — Starin  v.  Fonda,  107  App. 
Dlv.  539.  95  NYS  879;  Hopf  v.  V.  S. 
Baking  Co.,  6  Misc.  158,  27  NTS  217. 

Pa. — Reynolds  v.  Fenton,  2  Phlla. 
298. 

46.  Thompson  v.  Howard,  31 
Mich.  309. 

46.  Calhoun  County  v.  Art  Metal 
Constr.  Co..  162  AlL 
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in  a  case  where  such  a  proceeding  is  not  permissible, 
will  not  preclude  a  subsequent  action  in  tort. 
Where  one  waives  a  tort  and  sues  in  contract  he 
necessarily  '■waives  the  entire  tort/*  and  cannot  re- 
covei:  part  of  his  damages  in  contract  and  after- 
ward maintain  an  action  in  tort  for  the  balance;*" 
and  it  has  also  been  held  that  the  waiver  applies  not 
only  with  regard  to  defendant  in  the  action  brought, 
but  also  with  regard  to  others,"*  and  that  a"  waiver 
of  tort  and  action  in  contract  against  one  of  several 
tort-feasors  will  preclude  a  subseqnent  action  in 
tort  against  the  others  who  were  not  parties  to  the 
first  action."  Where  a  tort  is  waived  and  an  action 
brought  in  contract,  the  case  is  governed  by  the 
rules  and  principles  applicable  to  the  latter  form 
of  action,"  as  in  regard  to  the  venue  of  the 
action,™  the  statute  of  limitations  applicable,"  the 
effect  of  the  death  of  a  party,*^  tbe  form  of  the 
jiidgment,°*  and  the*  measure  and  amount  of  dam- 


ages."^ But  in  regard  to  the  evidence  the  tort 
feature  of  the  case  is  not  entirely  eliminated,^  for 
where  the  cause  of  action  arises  out  of  a  tort,  the 
evidence  must  establish  the  tort  although  the  actioa 
is  in  contract,"^  and  conaequently  proof  of  the  tort 
does  not  constitute  a  variance.*^  It  has  also  been 
held  that  in  such  eases  defendant  may  rely  on  all 
defenses  which,  can  be  legitimately  made  to  his  lia- 
bility in  conbraet,*^  and-  also  that  he  is  not  deprived 
of  such  defenses  as  might  have  been  made  if  he  bad 
been  sued  in  tort.^ 

[$  1701  8.  Waiver  of  Contract  and  Action  in 
Tort."  Where  there  is  a  mere  lureaeh  of  eontract,  a 
party  cannot  acquire  any  right  to  sue  in  tort  by 
waiving  the  contract;**  but  where  the  same  act  or 
transaction  constitutes  both  a  bveaeh  of  eontraet 
and  a  tort,  the  injured  party  may  waive  the  contract 
and  sue  in  tort,''  and  the  same  rule  applies  in  eases 
where  there  is  a  contract  which  creates  a  relation 


Whipple  T.  Stephens,  2B  R.  I.  563. 
57  A  375. 

,  47.  Calhoun  County  v.  Art  Metal 
Constr.  Co.,  1B2  Ala.  SOT.  44  B.  87«: 
Whi^jile  v.  Stephens,  26  S.  L  668,  67 

48.  *'' Roberta  v.  Moaa'  12?  Ky.  657, 
106  SW  2»7,  22  KyL.  526.  IT  LRANS 
280. 

49.  Roberts  v.  Moss,  127  Ky.  657 
106  SW  29T,  32  KyL  626,  IT  iJRANS 

.280  and  note;  Ware  v.  Percival,  61 
Me.  391.  14  AmR  665. 

[a]  IllMtxfttlon,~Where  a  tres- 
passer of  land  cuts  and  carries  away 
trees,  and  the  owner  waives  the  tort 
and  sues  In  contract  for  the  value 
of  the  trees,  he  cannot  thereafter 
malnUln  an  action  of  tort  for  tres- 
pass upon  and  injury  to  the  land, 
nil  of  such  injuries  being  parts  of 
the  same  trespass.  Roberts  v.  Moss. 
127  Ky.  657.  106  SW  297,  82  KyL 
625,  17  LRANS  280.  _ 

50.  Terry  v.  Munser,  121  N.  T. 
161,  24  NE  272,  18  AmSR  808,  8  LRA 
216  [aff  49  Hun  660,  2  NTS  348]. 

[a]  Beasoft  of  rule. — The  reason 
of  this  rule,  as  applied  to  a  case  of 
conversion  where  the  tort  is  waived, 
is  that  plaintiff  thereby  elects  to 
treat  the  transaction  as  a  sale 
whereby  title  to  the  property  Is 
transferred  to  defendant,  and  ho  can- 
not thereafter  assert,  either  as 
airainst  defendant  or  another,  that 
the  title  BO  transferred  still  remains 
In  himself.  Terry  v.  Munger,  121 
N.  T.  161,  24  NB  272,  18  AmSR  803, 
8  LRA  21«  [afr  49  Hun  B60,  2  NTS 
8481. 

lb]  As  agmlnst  pnroltassr  from 
daxendanb— where  property  has  been 
converted,  a  waiver  of  the  tort  and 
action  in  contract  against  the  wrong- 
doer for  Its  value  amounts  to  an 
election  to  regard  defendant  as  the 
owner  of  the  property  converted, 
and  estops  plaintlft  from  bringing 
an  action  of  trover  against  one  who 
has  purchased  the  property  from 
defendant  Nleld  v.  Burton,  49 
Mich.  68,  12  NW  906. 

■1.  Terry  v.  Munger,  121  N.  T. 
161.  24  NK  272.  18  AmSR  803,  8  LRA 
216  [afC  49  Hun  660.  2  NTS  848]. 
But  see  Cohn  v.  Goldman.  48  N.  T. 
Super.  436  [rev  on  other  grounds 
76  N.  Y.  284];  Huffman  v.  Hughlett, 
11  Lea  (Tenn.)  649.  _ 

sa.  Hutchinson  v.  Phillips,  11  Ark. 
270. 

53.  Asher  v.  Cornett,  (Ky.)  113 
SW  181  (holding  that,  although  the 
tort   consists   of  an   injury   to  real 

froperty,  a  waiver  of  the  tort  and 
he  bringing  of  an  action  in  con- 
tract make  such  action  a  transitory 
one). 

54.  Missouri  Sav.,  etc..  Co. 
Rice,  84  Fed.  181,  28  CCA  305:  Rob- 
ertson V.  Dunn,  87  N.  C.  191;  Kirch- 
ner  v.  Smith.  28  Oh.  Cir.  Ct.  45; 
Whltaker  t.  Poston,  120  Tenn.  207, 
110  BW  1019;  MoComba  v.  Guild,  9 


Lea  (Tenn.)  81;  Klrkman  v.  Phil- 
ips, 7  Heisk.  (Tenn.)  222. 

[a]  Altbongli  a  tort  aotiott  woold 
be  barred,  the  tort  may  be  waived 
and  an  action  of  contract  brought, 
if  it  Is  brought  within  the  time  al- 
lowed for  actions  on  contracts. 
Whltaker  v.  Poston,  120  Tenn.  207, 
110  SW  1019;  McCombs  v.  Guild.  9 
Lea  (Tenn.)  81;  and  cases  supra  this 
note. 

[b]  When  statnte  begins  to  miL — 

With  regard  to  the  statute  of  lim- 
itations, if  money  Is  procured  by 
fraud  and  plaintiff  waives  the  tort 
and  sues  in  contract,  the  statute  of 
limitations  will  commence  to  run 
from  the  time  the  fraud  was  discov- 
ered. In  the  same  manner  as  if  the 
action  was  In  tort.  Penobscot  R. 
Co.       Mayo,  67  Me.  470,  24  AmR 

W.  Rhodes  T.  Crutchfleld.  7  Lea 
(Tenn.)*  618  (holding  that  although 
the  case  la  one  where  a  tort  action 
would  not  survive  the  death  of  a 
party,  the  tort  may  be  waived,  and 
upon  this  theory  the  action  be  held 
to  survive  both  In  favor  of  the  ad- 
ministrator of  plaintiff  and  against 
the  administrator  of  defendant). 

66.  Furry  v.  O'Connor,  1  Ind.  A. 
673,  28  NB  108.  , 

67.  Lubert  v.  (Thauvlteau,  8  Cal. 
458,  58  AmD  415;  Blalock  v.  Phillips, 
38  Ga.  216:  Union  Pac.  R.  Co.  v. 
Shook,  3  Kan.  A.  710,  44  P  686: 
Ware  v.  Percival,  61  Me.  891,  14 
AmR  565. 

_[a]  KeasiiM  of  damagw. — (1) 
Wnere  goods  have  been  converted 
and  sold,  and  the  owner  waives  the 
tort  and  'sues  for  the  money,  the 
measure  of  damages  Is  the  amount 
of  money  received,  and  not  the 
amount  of  damage  done.  Waiving 
the  tort  waives  all  right  of  recov- 
ery bevond  the  amount  received. 
Steam  Stone-Cutter  Co.  v.  Sheldons, 
16  Fed.  608.  21  Blatchf.  260.  (2)  In 
such  a  case  plaintiff  has  no  right  to 
Btich  money  until  he  elects  to  waive 
the  tort  and  sue  in  contract,  and 
the  Interest  recoverable  dates  from 
the  time  of  such  election  and  not 
from  the  time  of  the  conversion. 
Dougherty  v.  Chapman,  19  Mo.  A. 
288.  <3)  In  cases  of  conversion, 
where  the  property  has  not  been 
sold,  and  plaintiff  waives  the  tort 
and  sues  In  contract  for  Its  value, 
the  measure  of  damages  Is  the  value 
of  the  property  at  the  time  of  the 
conversion.  Moore  v.  Richardson,  68 
N.  J.  L.  305,  53  A  1082.  (4)  In 
the  case  of  fraud,  where  plaintiff 
waives  the  tort  and  sues  in  contract, 
the  amount  recoverable  la  not  the 
amount  of  nlatntlff's  loss,  but  the 
amount  to  wnlch  defendant  has  been 
beneflted.  Huganlr  v.  Cotter,  102 
Wis.  323.  78  NW  428:  72  AmSR  884. 

88.  Furry  v.  O'Connor,  1  Ind.  A. 
678.  28  NB  108. 

sa.   Horlne  T.  Bone,   69  Mo.  A. 


481;  Spoor  V.  Newell,  8  HUI  (N.  T.) 

807. 

"The  evidence  to  establish  con- 
version must  be  adduced,  although 
the  action  Is  assumpsit  upon  an  Im- 
plied promise  to  pay  for  tho  prop- 
erty converted."  Horlne  v.  Bone,  69 
Mo.  A.  481.  "Actions  ex  delicto  and 
ex  contractu  In  such  cases  [conver- 
sion] are  concurrent;  but  the  proof 
must  be  the  same  in  each."  Bpoor  v. 
Newell,  3  Hill  (N.  T.)  80?,  308. 

80.  Rlttenhause  v.  Knoop,  9  Ind. 
A.  126,  IS  NE  384;  PurfV  v.  O'Con- 
nor, 1  Ind.  A.  673,  28  NB  lOS;  Gal- 
vln  V.  Mac  Mln.,  etc,  Co.,  14  BConL 
60S.  37  P  S66.  See  also  Klelnbohe 
V.  Hoffman  House,  60  MIsc  127,  97 
NTS  1128. 

n.  Baker  v.  Huddleston,  S  Baxt. 
(Tenn.)  I. 

[a]  lafaaoy,"  however,  cannot,  ac- 
cording to  the  weight  of  authority, 
be  pleaded  as  a  defense  where  the 
cause  of  action  arises  out  of  a  tort 
which  Is  waived.    See  supra  S  167. 

63.  Phelps  v.  Church  of  Our  Lady. 
115  Fed.  882,  53  CCA  407. 

[a]  lUiunratlon. — In  a  Jurisdic- 
tion where  the  rule  prevails  that  a 
defendant  In  trover  may  defeat  a 
recovery  by  showing  that  th»  own- 
ership and  right  of  possession  of 
the  property  are  In  a  thu-d  person,  the 
same  defense  is  available  where 
plaintiff  elects  to  waive  the  tort  and 
sue  In  assumpsit  to  recover  the 
value  of  the  property.  Phelps  v. 
Church  of  Our  Lady,  116  Fed.  882, 
63  CCA  407. 

[b]  Vhe  vtatnte  of  llaltatloBs 
applicable  to  tort  actions  cannot, 
however,  be  pleaded  where  the  tort 
Is  waived,  and  the  action  Is  not 
barred  by  the  limitation  applicable 
to  actions  on  contract.  See  cases- 
supra  note  64. 

68.  The  phrase  •*w«lT«r  of  oen- 
tract"  Is  not  so  frequently  used  (see- 
cases  Infra  notes  |4-68)  as  the  phrase 
"waiver  of  tort"  (see  supra  Is  168- 
169).  apparently  for  the  reason  that 
while  there  Is  a  large  variety  of 
cases  In  which  a  party  may  elect 
to  sue  in  tort  Instead  of  contract 
(see  supra  IS  168-165),  the  right  of 
action  In  tort  is  Independent  at  the 
contract  (see  Burkle  v.  Blls,  4  HOwPr 
(N.  Y.).  288),  but  In  most  of  the 
cases  where  there  is  a  waiver  of 
tort,  the  right  of  action  in  contract 
Is  upon  an  implied  contract  arising 
by  a  Action  oi  law  out  of  the  tort, 
so  that  a  waiver  of  the  tort  la  an 
essential  element  of  the  cause  of 
action  upon  such  Implied  contract 
(see  Braithwalte  v.  Akin,  8  N.  D. 
366,  56  NW  183). 

64.  Lenoir  Realty,  etc.,  Co.  v. 
Corpenlng,  147  N.  C.  618.  61  SE  628. 

68.  Dresser  v.  Mercantile  Trust 
Co.,  124  App.  DIv.  891,  108  NTS  677; 
Bowers  v.  Richmond,  etc.,  R.  Co.,  107" 
N.  C.  721.  13  SB  4». 

"If  a  contrails  pwmaatsd  ^ttai 
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oQt  of  "which  eertain  duties  ariBe,  a  breaoh  of  which 
vill  eoDBtitute  a  tort,*^  as  in  the  case  of  the  relation 
between  a  shipper  and  a  common  carrier.^^  The 
bringing  of  the  action  in  a  court  whi(;h  would  not 
have  jurisdiction  if  the  action  were  in  contract  will 
be  construed  as  a  waiver  of  the  contract  and  an 
election  to  sue  in. tort."*  As 'against  an  infant,  how- 
ever, while  it  is  permissible  to  waive  a  tort,  and  sue 
on  an  implied  contract  where  the  cause  of  action 
arises  out  of  a  tort,"  it  is  ordinarily  held  that,  where 
the  real  gist  of  the  liability  is  a  breach  of  contract, 
although  accompanied  by  a  fraud  or  other  tort, 
plaintiiE  cannot  change  the  form  of  Aetion  and  hold 
the  infant  liable  ex  delicto.^*^ 

[$  171]  I.  In  Bern  and  in  ParsoiuiiL^  The 
classification  of  actions  or  proeeedingB  as  in  i«m  or 
in  personam  is  not  Recording  to  the  eommon  law," 


but  comes  from  the  civil^or  Roman  law,"  where  the 
terms  were  always  used  in  contradistinction  to  each 
other/'  While,  this  classification  is  chiefly  used  in 
admiralty,^^  it  is  also  recognized  and  applied  in 
other  courts  and  with  reference  to  other  proceed- 
ings/" and  is  important  chiefly  with  regard  to  the 
character  of  process  necessary,^^  and  with  regard  - 
to  the  operation  and  effect  of  the  judgment  ren- 
dered." The  terms  as  used  in  this  connection  are 
not  readily  susceptible  of  exact  definition,^"  but  as 
indicated  by  the  definitions  above  given,^  actions  or 
proceedings  in  personam  are  such  as  are  directed 
against  a  particular  person,"*^  and  seek  the  recovery 
of  a  personal  judgment  ;^  while  actions  or  proceed- 
ings in  rem  are  directed  against  the  thing  or  pTO|>- 
erty  itself,"  to  establish  the  status  or  conation 
thereof,^  and  procure  a  judgment  which  shall  be 


tort  no  doubt  the  plaintiff  may  elect 
to  recover  !n  torf  and  waive  the 
contract."  Dresser  v.  Mercantile 
Trust  Co.,  12*  App.  Dlv.  891,  892, 
108  NTS  577.  See  also  Hobbs  v. 
Smith.  27  OkL  830,  11£  P  S47.  84 
LRANS  697. 

66.  Owens  v.  Chicaso,  etc.,  R.  Co., 
13ft  Iowa  638,  117  NW  782:  Hobbs  v. 
Smith.  27  Okl.  830,  11&  P  347.  34 
LRAN8  «97. 

67.  Owens  V.  ChlcaKp,  etc.,  R.  Co., 
139  Iowa  688,  117  NW  7C2;  Waters 
V.  Mobile,  etc,  R.  Co.,  74  MIbb.  634, 
21   S  240 

es.  White  v.  Bley,  14S  M.  a  36, 
68  SE  437. 

69.  See  supra  E  167. 

70.  West  V.  Moore,  14  Vt.  447,  39 
AniD  236;  Jennings  v.  Rundall,  8  T. 
R.  835,  101  Reprint  1419.  See  also 
Grove  v.  Nevill,  1  Keb.  778,  83  Re- 
print 1238;  Johnson  v.  Fie,  1  Lev. 
169.  83  Reprint  853.  But  see  Vance 
T.  Word,  1$  S.  C.  U  197,  9  AmD  683. 

"If  the  matter  arises  from  con- 
tract. thouKh  the  transactloii  is  In- 
fected with/  fraud.  It  cannot  be 
turned  into  a  tort  to  charge  the  In- 
fant by  a  change  in  the  form  of  ac- 
tion." Weat  o'.  Moore.  14  Vt.  447, 
460,  S9  AmD  236.  "The  reason  of 
these  decisions  stands  upon  the  plain 
ground  of  protecting  the  infant 
agHinst  his  llabUltlea  really  arising 
upon  contract.  In  tort  the  Infant 
might  be  liable  for  greater  damages 
than  upon  contract,  and  when  the 
substantive  cause  of  action  Is  upon 
a  contract,  he  ought  not  to  be  liable 
at  all."  Elwell  v.  Martin,  32  Vt. 
217  222. 

[a]  lilnstrBti<nui. — (l)  The  rule 
as  .stated  in  the  text  has  been  ap- 
plied in  the  case  of  a  false  and 
fraudulent  warranty  in  a  sale  made 
by  an  infant  (West  v.  Moore,  14 
Vt.  447,  39  AmD  235;  Green  v.  Green- 
bank,  2  Marsh.  485,  4  E€L  496).  <2) 
and  where  an  infant  hired  a  horse, 
to  be  ridden  moderately,  and  rode 
the  horse  so  Immoderately  as  to  in- 
jure it  (Jennings  v.  Rundall,  8  T. 
B.  335,  101  Reprint  1419). 

71.  OroM  referenoes: 

Action  for  divorce  see  Divorce  [14 

Cyc  580]. 
Action    to   enforce    mechanic's  lien 

see  Mechanics'  Liens  [27  Cyc  822]. 
Action    to    foreclose    mortgage  see 

Mortgages  [27  Cyc  1512]. 
Action  to  aulet  title  see  Quieting 

Title  [32  Cyc  1846]. 
Attachment  e«e  Attachment  [4  Cyc 

397]. 

Condemnation  proceedings  see  Emi- 
nent Domain  [15  Cyc  805], 

Proceedjngs  for  distribution  of  es- 
tate of  decedent  see  BJxecutors  and 
Administrators  [18  Cyc  642]. 

Proceedings  to  sell  real  estate  of 
decedent  see  Bxecutors  and  Ad- 
ministrators [18  Cyc  699.  700], 

Replevin  see  Replevin  [34  Cyc  13651. 
7a.    GIndele  v.   Corrlgan.   129  HI. 

682.  687,  22  NB  516.  16  AmSR  292; 

Grlswold  V.  The  Otter,  IS  Minn.  466, 

tS  AmD  SS9. 

'  [I  C.  J.-«] 


78.  Vandewater  v.  Mllla,  19  How. 
(U.  S.)  82,  89,  15  L.  ed.  554;  Grls- 
wold  V.  The  Otter,  12  Minn.  465,  93 
AjoD  239:  Cross  v.  Armstrong,  44 
Oh.  St.  613,  .623,  10  NE  160. 

74.  Cross  V.  Armstrong,  44  Oh. 
St.  613,  624,  10  NE  160;  Black  L.  D. 
sub  verb.  "In  Personam,"  "In  Rem." 

"A  proceeding  brought  to  deter- 
mine the  status  of  the  thing  itself, 
the  particular  thing,  and  which  ia 
confined  to  the  subject-ntatter  in 
specie,  is  in  rem,  the  judgment  being 
Intended  to  determine  the  state  or 
condition,  and,  ipso  facto,  to  ren- 
der the  thing  what  the  Judgment 
declares  It  to  be,  while  a  proceeding 
which  seeks  the  recovery  of  a  per- 
sonal Judgment  iB  In  personam." 
Cross  V.  Armstrong,  44  Oh.  St.  613, 
624,  10  NE  160. 

,  78.  Vandewater  v.  Mills,  19  How. 
(U.  S.)  82.  89.  J5  L.  ed,  664;  Dulln 
v.  McCaw,  39  W.  Va.  721,  725,  20  SB 
681.  See  also  Admiralty  [1  Cyc 
846], 

76.  Cunningham  v.  Shanklln,  60 
Cal.  lis,  125;  Peters  v.  Dunnells,  5 
Nebr.  460,  465. 

77.  Pennoyer  v.  Neff,  96  U.  8.  714, 
727,  24  Ii,  ed.  666;  Oaasert  v.  Strong, 
38  Mont  ISl  98  F  497:  White  v. 
Glover,  1S8  App.  Dlv.  797,  799,  123 
NTS  48S  [aff  fl6  NTS  10581;  Hol- 
comb  V.  Kelly,  114  NTS  1048,  1051; 
Cross  V,  Armstrong,  44  Oh.  St.  613, 
624,  10  NE  160.  See  also  Courts  [11 
Cyc   671];   Process    [32  Cyc   467  et 

"^^hls  Is  the  distinction  between 
an  action  In  personam  and  an  ac- 
tion In  rem.  In  an  action  in  rem, 
a  valid  Judgment  may  be  obtained 
so  far  as  it  affects  the  res  without 
personal  service  of  process,  while  in 
an  action  to  recover  a  Judgment  In 
personam,  process  must  be  person- 
ally served  or  there  must  be  a  per- 
sonal or  authorized  appearance  In 
the  action."  White  v.  Glover.  138 
App.  Dlv.  797.  799,  123  NTS  482  [aft 
116  NTS  1059].  "It  Is  a  distinguish- 
ing peculiarity  of  a  proceeding  In 
rem,  that  the  Jurisdiction  of  the 
court  in  the  particular  case  rests 
merely  upon  the  seizure  or  attach- 
ment of  the  property.  No  personal 
notice  to  any  Individual  is  required. 
The  res  having  been  brought  within 
the  Jurisdiction  of  the  court  be- 
comes subject  to  Its  adjudication, 
and  all  parties  Interested  are  sup- 
posed to  be  duly  apprised  of  the 
proceedlne-s  by  the  mere  taking  of 
the  property  or  by  the  usual  proc- 
lamation or  published  notice."  Du- 
lln V.  McCaw,  39  W.  Va.  721,  727. 
20  SB  681. 

78.  Gassert  T.  StronfC,  38  Mont. 
IS,  98  P  497;  Cross  v.  Armstrong.  44 
Oh.  St,  613,  634.  10  NE  160:  Wood- 
ruff V.  Taylor.  20  Vt.  65.  73;  Dulln 
V.  McCaw,  39  W.  Va,  721,  727.  20  SB 
681.  See  also  Judgments  [23  Cyc 
1406  et  seq].  v 

78.   Gassert  v.  Strong,  38  Mont. 
18,  SO,  98  P  497. 
80.   See  supra  1 1  6,  6. 


81.  Iowa. — Everett  v.  Pottawat- 
tamie County,  98  Iowa  721,  726,  61 

NW  1062, 

Mont. — Gassert  v.  Strong,  38  Mont. 
18,  30,  98  P  497. 

N.  Y.— Holcomb  v,  Kelly,  114  NTS  . 
1048,  1061. 

Oh. — Cross  V.   Armstrong,  44  Oh. 
SL  613,  624,  10  NE  160. 

Philippine. — ^Alba  v.  De  la  Crui,  17 
Philippine  49. 

W.   Va. — Dulln  v.   McCaw,  89  W, 
Va.  721.  726,  20  SE  681, 

88.    Cross   V,   Armstrong,   44  Oh. 
St.  613,  624,  10  NB  160. 

83.  u.  S. — Freeman  v.  Alderson, 
119  U,  S.  18S,  187,  7  set  165,  30  K 
ed.  372.  Compare  In  re  Norwich, 
etc.,  Transp.  Co.,  18  P.  Cas.  No. 
10,362,  17  Blatchf.  221  [aft  118  U.  S. 
468,  6  set  1150,  30  L.  ed.  1341. 

Cal. — Cunningham  v,  Shanklin,  60 
Cal.  118,  125. 

Iowa. — ^Kean  v,  Rogers,  118  NW 
515,  517. 

Oh. — Cross  V,  Armstrong,  44  Oh." 
St.  613,  624,  10  NB  160. 

Vt.— Woodruff  V,  Taylor,  20  Vt,  65, 
78. 

W.  Va^Dulin  V.  McCaw,  89  W. 
Va.  721,  727,  20  SB  681. 

"Actt<ais  in  rem,  strictly  consid- 
ered, are  prooeedlnSB  againat  prop- 
erty alone,  treated  as  responaible 
for  the  claims  asserted  by  the  llbel- 
lants  or  plaintiffs.'  The  property  It- 
self is  In  such  actions  the  defend- 
ant." Freeman  v.  Alderson,  119  U. 
S.  185,  187,  7  set  165,  30  L.  ed.  372. 
"Strictly  speaking  an  'action  in  rem' 
Is  one  taken  directly  against  prop- 
erty and  In  which  Jurisdiction  of 
the  persons  of  opposing  claimants 
is  not  essential  to  the  granting  of 
the  relief  sought."  Kean  v.  Rogers, 
(Iowa)  118  NW  615,  517.  "Such  a 
proceeding,  as  its  name  Implies,  is 
prosecuted  against  a  'thing*  Instead 
of  a  person.  The  court  acquires 
Jurisdiction  by  possession  of  this 
subject-matter  rather  than  by  a 
recognized  and  effective  service  of 
process  on  some  person.  By  virtue 
of  this  possession  H  determines  facts 
whereon  it  pronounces  Judgment 
which  operating  upon  and  through 
the  thing  in  Its  possession  Is  con- 
clusive upon  all  persons  having  an 
interest  therein  although  not  served 
with  process."  Gorham  Co.  v.  United 
Engineering,  etc.,  Co..  202  N.  T.  842. 
349,  95  NE  805  [rev  136  App.  Dlv. 
938.  121  NTS  1132]. 

84.  Holcomb  v.  Kelly,  114  NTS 
1048,  1061  (where  the  court  said: 
"A  proceeding  in  rem  Is  one  to  de- 
termine the  state  or  condition  of  th« 
thing  Itself);  Cross  v.  Armstrong, 
44  Oh.  St  618,  624,  10  NB  160; 
Woodruff  V,  Taylor.  20  Vt.  65,  73; 
Fry  V.  Botsford,  9  B.  C.  284.  239. 

''It  Is  a  proceeding  to  determine 
the  state,  or  condition,  of  the  thing 
itself;  and  the  Judgment  Is  a  solemn 
declaration  upon  the  status  of  the 
thing,  and  it  ipso  facto  renders  it 
what  It  declares  it  to  he."  Wood- 
ruff T.  Taylor.  20  Vt  65,  78. 
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binding  and  condasive  against  the  world.^  Actions 
and  proceedings  in  rem  have  been  said  to  comprise 
four  different  classes,"  and  to  apply  not  only  to 
realty  but  to  personal  property,"  and  to  include 
actions  or  proceedings  to  establish  a  personal  status 
or  relation?"  While,  properly  spealung,  actions  or 
proceedings  in  rem  are  against  the  thing  itsdif,^  and 
for  the  purpose  of  disposing  thereof  without  refer- 
ence to  the  title  of  particular  claimants,*^  the  term ' 
has  in  a  larger  and  broader  sense  been  applied  to 
certain  actions  and  proceedings  between  parties, 
where  the  object  is  to  reach  and  dispose  of  pro;^erty 
owned  by  them  or  in  which  they  have  an  interest ; 
but  as  these  are  not  strictly  in  rem,*"  they  have 
frequently  and  more  properly  been  termed  quasi  in 
or  in  the  nature  of  actions  or  proceedings  in 


rem, 
rem"" 

as.  Dulln  V.  McCaw,  89  W.  Va. 
721,  727,  20  BE  681.  See  also  Alba 
V.  De  la.  Cruz,  17  Philippine  49. 

"The  object  and  purpose  of  a  pro- 
ceeding purely  In  rem  is  to  ascer- 
tain the  risht  of  every  possible 
claimant;  and  it  is  instituted  on  an 
allegation,  that  the  title  of  the  for- 
mer owner,  whoever  he  may  be,  has 
become  divested;  and  notice  or  the 
proceeding  ta  given  to  the  whole 
world  to  appear  and  make  claim  to 
It."  Woodruff  V.  Taylor,  20  Vt.  65, 
76  [quot  Peters  v.  Dunnells,  S  Kebr 
460,  4661.  "A  proceeding  In  rem  is 
#a  judicial  proceeding  against  the 
thing  itself,  which  terminating  In  a 
valid  Judgment  binds  all  the  world." 
Dulln  V.  SicCaw,  39  W.  Va.  721,  727, 
20  8E  681. 

86.  Galpln  v.  Pace,  9  F.  Cas.  No. 
fi,20«,  9  Sawy.  9S. 

"Suits  In  rem  may  be  divided  Into 
four  classes:  IsQ  those  which  are 
directed  prtmarlly  against  particular 
property,  and  are  Intended  to  dispose 
of  It  without  reference  to  the  title 
of  Individual  claimants;  2d,  those 
which  are  Instituted  to  determine 
the  status  of  particular  property  or 
persons ;  3d,  those  wh  Ich  are,  in 
form,  personal  suits,  but  which  seek 
to  subject  property  brought  by  exist- 
ing lien  or  by  attachment,  or  some 
collateral  proceeding,  under  the  con- 
trol of  the  court,  so  as  to  give  effect 
to  the  rights  of  the  parties;  and  4th, 
those  which  seek  to  dispose  of  prop- 
erty, or  relate  to  some  interest  there- 
in, but  which  touch  the  property  or 
Interest  only  through  the  Judgment 
recovered."  Oalpin  v.  Page,  9  F.  Cas. 
No.  5,206,  3  Sawy.  93.  124  [quot  Gas- 
sert  V.  Strong,  38  Mont.  18,  38,  98  P 
497]. 

[a]  XUnstrattoiis  of  the  first  elass 

are  proceedings  in  admiralty  for  the 
forfeiture  of  the  vessel  or  goods;  of 
the  second  class,  proceedings  in  a 
probate  court  upon  the  validity  of  a' 
will;  of  the  third  class,  proceedings 
by  attachment  against  the  properly 
of  debtors,  or  to  foreclose  liens  or 
mortgages  or  partition  real  estate; 
of  the  fourth  class,  proceedings  to 
compel  the  execution  or  cancellation 
of  a  conveyance  of  real  property,  or 
to  wind  up  or  dispose  of  partner- 
vhlp  property.  Galpln  v.  Paffe>  9  F. 
Cas.  Ko.  6.206.  8  Sawy.  93. 

[b]  "Tht  third  and  fourth  «laans 
mentioned  are  not  strictly  proceed- 
ings In  rem;  but  so  far  as  they  af- 
fect property  In  the  State,  they  are 
treated  as  substantially  such  pro- 
ceedings." Galpln  v.  Page,  9  P.  Cas. 
No.  5,206,  8  Sawy.  93,  125. 

87.  Stroupper  v.  McCauley,  45  Ga. 
74,  77;  Woodruff  v.  Taylor,  20  Vt. 
65,  73  (where  the  court  said:  "But 
proceedings  In  rem  may  be  and 
often  are  upon  personal  chattels, 
directly  declaring  the  right  to 
them"). 

68.    Cunningham    v.    Shanklln,  60 
CU.  118,  126;  Stroupper  v.  McCauley, 
Oa.  74.  78;  Atkins  v.  Atkins,  t 
br.  1»1,  202.  2  NW  468. 


[a]  iUttstratloas  of  actions  and 
proceedings  of  this  character  Include 
those  relating  to  marriage,  divorce, 
bastardy,  settlement,  and  the  like. 
Cunningham  v.  Shanklln,  60  Cal.  118, 
125.  See  also  cross  references  su- 
pra note  71.  ' 

89.  Amdt  V.  GrTlgga,  184  U.  S. 
316,  326.  10  set  557,  83  L.  ed.  918; 
Freeman  v.  Alderson,  119  U.  S.  185, 
187,  7  set  165.  80  L.  ed.  372:  Pen- 
noyer  v.  Neff,  95  U.  S.  714.  734,  24 
L.  ed.  665;  Holcomh  v.  Kelly,  114 
NTS  1048,  1051. 

90:  Pennoyer  v,  Neff,  96  U.  B.  714, 
734,  24  L.  ed.  B«5. 

91.  Arndt  v.  Griggs,  134  U.  S.  316, 
326,  10  set  567,  83  1..  ed.  918;  Pen- 
noyer vlNelt  96  U.  S.  714.  784,  24 
Lb  ed.  B65;  Peters  v.  Dunnells.  6 
Nehr.  460,  466;  Holcomh  v.  Kelly, 
114  NYS  1048,  1051.  Bee  also  Bar- 
tero  V.  Real  Get  8av.  Bank,  10  Mo. 
A.  76,  79. 

[a]  ninatzsttons  of  actions  and 
proceedings  of  this  character  Include 
attachment,  partition,  and  the  fore- 
closure of  liens  or  mortgages.  Arndt 
V.  Griggs,  134  U.  S.  316,  326,  10  SCt 
557,  33  li.  ed.  918;  Pennoyer  v.  Neff, 
95  U.  a.  714,  734,  24  L.  ed.  565.  See 
also  cross  references'  supra  note 
71. 

93.  Freeman  v.  Alderson,  119  V. 
S.  185,  187,  7  SCt  165,  80  L.  ed.  372; 
Stroupper  v.  McCauley,  46  Ga.  74, 
77;  Gassert  v.  Btronff,  88  Mont  18, 
31,  98  P  497. 

[a]  Slstlsflnilahed  from  aotlons 
strtoUy  In  mn. — Actions  quasi  in 
rem  "differ,  among  other  things, 
from  actions  which  are  strictly  In 
rem.  In  that  the  interest  of  the 
defendant  is  alone  sought  to  be 
affected,  that  citation  to  him  Is 
required,  and  that  Judgment  therein 
is  only  conclusive  between  the  par- 
ties." Freeman  v.  Alderson,  1 11*9  U. 
S.  185,  188,  7  SCt  165,  30  L.  ed.  372 
[quot  Gassert  v.  Strong,  38  Mont. 
18,  82,  98  P  4971;  Dulln  v.  McCaw, 
39  W.  Va.  781,  726.  20  8E  681.  See 
also  Stroupper  V.  McCauley,  46  Ga. 
74,  77;  Bartero  v.  Real  Eat.  Sav. 
Bank,  10  Mo.  A.  76,  79;  Woodruff 
v.  Taylor,  20  Vt  65,  7«. 

93.  Freeman  v.  Alderson,  119  U. 
S.  186,  187,  7  SCt  166,  30  L.  ed.  872; 
Gassert  v.  Strong,  88  Mont.  18,  31,  98 
P  497;  Hill  V.  Henry,  66  N.  J.  Eq. 
150,  155,  67  A  554;  Dulln  v.  McCaw, 
39  W.  Va.  721,  727,  20  SE  681. 

"There  la  ...  a  large  class  of 
cases  which  are  not  strictly  actions 
in  rem,  but  are  frequently  spoken  of 
as  actions  quasi  In  rem,  because, 
though  brought  against  persons, 
they  only  seek  to  subject  certain 
property  of  those  persons  to  the  dis- 
charge of  the  claims  asserted." 
Freeman  v.  Alderson.  119  V.  S.  185, 
187,  7  SCt  165.  30  I.,  ed.  872.  "These 
are  called  'proceedings  quasi  In  rem,' 
having  certain  marks  of  resemblance 
to  proceedings  In  rem,  which  pre- 
suppose certain  differences."  Dulln 
V.  HcOaw.  89  W.  Va.  721,  727,  20 
Sa  681. 


Dlufltrationa  are  given  in  the  notes  of  the  appli- 
cation of  this  classification  to  varioiu  partieular 
actions  and  proceedings.^ 

Ohango  in  character.  An  action  or  proceeding 
or^inally  in  rem  may  on  an  appeal  and  trial  de 
novo  assume  the ,  ebaracter  of  an  action  in  per- 
sonam but  an  action  in  personam  is  not  converted 
into  an  action  in  rem  by  an  interi^ader  and  the 
bringing  of  the  subject  matter  of  the  action  into 
court.*^ 

172]  J.  Legal  and  EqiniUble— 1.  In  General." 
Except  as  modified  by  statute,"*  actions  at  law  and 
suits  in  equity  belong  to  entirely  separate  and  dis- 
tinct systems  of  jurisprudence/  administered  by 
separate  and  distinct  courts,'  or,  as  in  some  juris- 
dictions, by  the  same  eourto  ezereinng  these  sepa- 
rate and  distiinet  fnnetions,'  each  having  different 

tal    Vhls  1>  xsallr  a  t^lrd  OUss 

whicn  has  been  added  In  the  a.tteinpt 
to  dispel  the  confusion  due  to  the 
fact  that  there  were  a  variety  of 
cases  which  did  not  fall  strictly 
within  either  of  the  two  classes.  In 
rem  or  In  personam.  Gassert  v.  Strong, 
88  Mont  18,  98'  P  497. 

[b]  ninatratloiui  of  actions  and 
proceedings  quasi  in  rem  Include  at- 
tachment, and  action  to  foreclose 
liens  or  mortgagsa.  Freeman  v.  Al- 
derson, 119  U.  S.  185,  7  SCt  165,  30 
Ii.  ed.  872.  8m  also  cross  references 
supra  note  71. 

M.  Woodruff  V.  Taylor.  2«  Vt  65, 
74:  Dulln  v.  McCaw,  39  W.  Va.  721, 
729,  20  8E  681. 

wB,  See  cases  Infra  this  note,  and 
cross  references  supra  note  71. 

[al  An  MttoB  ayalnst  a  tmstee 
parsoaaUy,  to  divest  him  of  his  title 
as  trustee  to  the  property,  and  to 
remove  him  from  his  position,  la  an 
action  in  personam.  Hoteotnb  V. 
Kelly,  114  NYS  1048. 

[b]  As  aetioiL  to  Mrtalilish  and  en- 
force a  trust  In  real  estate  is  <1)  a 
proceeding  quasi  in  rem  (Qas-^ert 
V.  Strong,  38  Mont.  18,  98  P  4  97), 
or  (2)  substantially  a  proceeding  in 
rem  (Porter  Land,  etc.,  Co.  v.  Bas- 
kln,  43  Fed.  823). 

[c]  An  action  to  set  aside  a  deed 
to  land  within  the  Jurisdiction  of 
the  court,  brought  against  a  nrn- 
resldent.  on  the  ground  that  the 
deed  was  procured  by  fraud.  Is  In 
rem.  McTjaughlln  v.  McCrory.  53 
Ark.  442,  18  SW  762,  29  AmSA  £6. 

[d]  A  prooeedlnff  to  aetexmlne  ad- 
verse olalms  to  real  estate,  where  con- 
structive service  la  authorized  hy 
statute.  Is  substantially  a  proceed- 
ing In  rem.  Shepherd  v.  Ware.  46 
Minn.  174,  48  NW  773,  24  AmSR  212. 

[e]  The  probate  of  a  win  Is  a 

Proceeding,  in  rem.  Woodruff  v. 
aylor,  20  Vt  65. 
^  [f]  ProoeeUan  fm  the  r^Uti»- 
tlon  of  land  under  a  land  registra- 
tion act  are  In  rem.  Alba  v.  De  la 
Cruz,  17  ■  Philippine  4ft. 

96.  In  re  Storey,  120  III.  244,  11 
NE  209  [rev  20  111.  A.  183J. 

97.  Gross  v.  Armstrong,  44  Oh. 
St  613,  10  NE  160. 

98.  Obange  of  character  or  form 
see  supra  f  ISl. 

Oononrrent  Jurisdiction  of  law  aad 
equity  see  Equity  [16  Cyc  831. 

99.  f3ee  infra  ||  176-178. 
1.    Miller  v.  Rapp,  7  Ind.   A.  8i. 

34  NE  125:  Brown  v.  Kalamazoo  Cir. 
Judge,  75  Mich.  274.  42  NW  827,  13 
AmSR  438,  5  LRA  226  and  note;  John 
L.  Roper  Lumber  Co.  v.  Wallace,  93 
N.  C.  22.  See  also  Equity  [16  Cyc 
23,  24]. 

fl.  Miller  V.  Rapp,  7  Ind.  A.  89.  24 
NE  125;  John  L.  Roper  Lumber  Co. 
v.  Wallace,  93  N.  C.  22.  See  also 
Blqulty  [16  Cyc  28,  24]. 

B.  Armstrong  Cork  Co.  t.  Mer- 
chants' Refrigerating  Co.,  184  Fed. 
199,  107  CCA  98:  Miller  v.  Rapp.  7 
Ind.  A.  8»,  84  NB  126.  See  a^ 
Equity  [IC  Cyc  tt^  84]. 
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methods  of  procedure/  and  affording  different  kinds 
of  relief.'  The  original  distinetions  between  actions 
at  law  and  aoits  in  equity  are  still  preserved  in 
some  jorisdictioiis/  and  in  the  federal  oonrts/ 
which,  in  this  regard,  are  not  bonnd  by  the  state 
statntes  or  reqnind  to  conform  to  the  state  prac- 
ticebut  in  others  the  distinctions,  at  least  with 
r^rd  to  matters  of  form,  have  been  abolished  by 
statutory  provisions,*  and  ev&i  in  common-law 
jurisdictions  there  seems  to  be  a  growing  tendency 
to  permit  courts  of  law  to  exercise  certain  equitable 
powers,^"  which  in  a  few  jnrisdietions  has  found 
expression  in  constitutional  or  statutory  provi- 
sions/^ In  jurisdictions  where  distinctions  between 
law  and  equity  are  preserved  it  is  well  settled  that 
a  party  cannot  9ue  in  equity  where  he  has  an 
adequate  remedy  at  law;^^  and  even  under  the  codes 
a  like  distinction  has  been  made  with  regard  to 
legal  and  equitable  remedies,'^  but  a  party  who  sues 
at  law,  and  states  a  legal  cause  of  action,  cannot 
be  turned  out  of  the  court  of  law  because  he  has  an 
adequate  remedy  in  equity/^  even  though  the  latter 
may  be  the  better  remedy.*" 
[$  173]   2.  Nature  of  Particular  Actiona  and 


ProcetiliTip  %  HeeMilty  of  DeMnsinatioiL  It  is 

frequent^,  and  for  a  variety  of  reasons,  important 
to  determine  whether  a  particular  action  is  k^^al  or 
equitable,**  and  the  same  necessity  may  oist  fbr 
determining  the  legal  or  equitable  character  of  a 
particular  defense."  This  is  particularly  true  in 
jurisdictions  where  the  original  distinction^  between 
actions  at  law  and  suits  in  equity  are  still  pre- 
served," but  owing  to  the  distinctions  which  still 
remain  unchanged,  the  question  is  also  important 
in  those  jurisdictions  where  the  formal  distinctions 
between  actions  at  law  and  suits  in  equity  have 
been  abolished.'"  This  question  may  be  important 
in  determining  whether  a  court  has  jurisdiction  of  a 
particular  action  whether  the  action  is  brought  by 
or  against  the  proper  party  or  parties,"  or  there  is 
a  defect  of  parties,^^  or  an  improper  joinder  of  par- 
ties whether  the  maintenance  of  the  action  is  pre- 
cluded by  reason  of  the  relations  between  the  par- 
ties,^ as  in  the  case  of  an  action  between  husband 
and  wife,^*  or  between  different  executors  whether 
the  allegations  of  the  complaint  are  sufficient  to 
state  a  cause  of  action;^  whether  the  complaint  is 
subject  to  a  motion  to  make  more  definite  apd  eer- 


4.  Miller  T.  Rapp,  1  Ind.  A.  89, 
H  NE  1Z5;  John  L.  Roper  Lumber 
Co.  V.  Wallace.  93  N.  C.  22.  See  also 
Equity  [16  Cyc  23,  24]. 

6.  Van  de  WIeia  V.  Oarbade,  6Q 
Or.  585,  120  P  752.  Sea  also  Equity 
[IS  Cyc  23,  24J. 

e.  worthington  v.  Wftring,  167 
Maas.  421,  32  NB  744,  34  AmSR  294, 
20  LRA  S42 ;  Brown  v.  Kalamazoo  Cir. 
JudR^  7B  Mich.  274,  48  NW  827.  13 
AmSR  438.  6  LRA  226  and  note;  But- 
tle V.  Richmond,  etc,  R.  Co.,  76  Va. 
384.    See  also  Equity  [1«  Cyc  24]. 

ror  tha  e^vltaU*  prladplw  ud 
moovdvz*  in  theie  Jurisdictions  see 
Equity  ri«  Cyc  11. 

la]  &  MMWMliaaatta  It  la  held 
that  the  act  of  1887  did  not  abollah 
the  distinctions  between  actions  at 
law  and  suite  In  equity.  'Worthfn^on 
V.  Waring.  157  Mass.  421,  32  NE  744, 
34  AmSR  294,  20  LRA  342. 

7.  MtsBlSflippl  Mills  T.  Cohn,  160  U. 
S.  202.  14  set  7fi,  37  L  ed.  1052;  Hurt 
V.  Holllngsworth,  100  U.  8.  100,  25 
L  ed.  669  ;  Qlbaon  v.  Chouteau,  IS  Wall'. 
(U.  S.)  92,  20  L.  ed.  534;  Thompson 
V.  Central  Ohio  R.  Co.,  6  Wall.  (U.  S.) 
134,  18  If.  ed.  766 :  Jones  v.  McMasters, 
20  How.  (U.  8.)  8,  15  L.  ed.  806;  Ben- 
nett V.  Butterworth,  11  How.  (U.  S.) 
669,  13  L.  ed.  859  ;  Armstrong  Cork  Co. 
V.  Merchants'  Refrigerating  Co.,  184 
Fed.  199,  107  CCA  93;  Schurmeler  v. 
Connecticut  MuL  L.  Ins.  Co.,  137  Fed. 
42.  69  CCA  22;  Highland  Boy  Gold 
ilin.  Co.  V.  Strlckley,  116  Fed.  852,  54 
CCA  186:  Gravenberg  v.  Laws,  100 
Fed.  1.  40  CCA  240  ;  Davis  v.  DavlS, 
72  Fed.  81,  18  CCA  488  ;  Duncan  v. 
Greenwalt.  10  Fed.  800,  3  McCrary  378. 

"The  difference  between  causes  of 
action  at  law  and  In  equity  is  matter 
of  KUbstance,  and  not  of  form.  In  the 
national  courts  the  ineradicable  dis- 
tinction between  them  is  as  sedulously 
preserved  In  the  forms  and  practice 
available  tor  their  maintenance  as  it 
Is  In  the  natures  of  the  causes  them- 
velves  and  In  the  principles  upon  which 
they  raat.^'  Highland  ttor  Gold  MIn. 
Co.  T.  Strlckley,  116  Fad.  SSZ,  868,  54 
CCA  186. 

8.  MiBsiMlppI  Mills  T.  Cohn.  160  IJ. 
S.  201,  14  SCtTS,  S7  L.  ed.  1062:  Ben- 
nett V.  Butterworth,  11  How.  (U.  8.) 
669.  18  L.  ed.  869  ;  Schoolfleld  v.  Rhodes, 
82  Fed.  168,  27  CCA  96 ;  Davis  v. 
Davis,  72  Fed.  81.  18  CCA  438.-  See 
Courts  [11  Cyc  885,  896]. 

"The  remedies  In  the  courts  of  the 
United  States  are,  at  common  law  or 
In  equity,  not  according  to  the  practice 
of  State  courts,  but  according  to  the 
principles  of  common  law  and  equity, 
as  distinguished  and  defined  In  that 
country  from  which  we  dertv«  attr 


knowledge  of  these  principles."  Thomp- 
son V.  Central  Ohio  R.  Co.,  6  WalL  (U. 
B.)  134,  137,  18  L  ed.  765. 

9.  See  Infra  ||  176-^178. 

10.  Kronson  v.  LIpschltz,  68  N.  J. 
Eq.  867.  60  A  819  (where  the  court 
said:  "The  whole  history  of  the  de- 
velopment of  our  law  of  Judicial  decision 
ahoTvs  a  constant  expansion  of  the 
equitable  power  of  courts  of  taw.  If 
you  go  back  far  enough,  you  will  And 
that  the  courts  of  law  had  no  Jurisdic- 
tion of  vast  fletda  which  they  now 
fully  occupy  and  in  which  It  Is  not 
now  necessary  that  courts  of  equity 
should  Inter^'ene" ) . 

11.  See  Goyer  Cold  Storage  Co.  v. 
Wlldberger,  71  Miss.  438,  16  6  236; 
Boulton  v.  Hugel,  35  U.  C.  Q.  B.  402; 
Brown  v.  Blackwell,  86  U.  C.  Q.  B.  239. 
See  also  Infra  M  180,  182. 

13.  See  Equity  [16  Cyc  80], 

15.  Wilson  V.  Green.  136  N.  C.  848, 
47  SE  469  ;  New  York  L.  Ins.  Co.  v. 
Mobley.  90  S.  C.  552,  73  SE  103Z; 
Deery  V.  McCIIntock,  31  Wis.  196.  See 
also  Turner  v.  Althaus,  6  Nebr.  64,  But 
see  Madden  v.  McKenzle,  144  Fed.  64, 
76  CCA  222. 

[a]  Tbe  oonrt  will  not  aasnme 
Jnxlsdiotion  In  order  to  afford  a  purely 
equitable  remedy,  as  by  Injunction, 
where  there  Is  a  plain  and  adequate 
remedy  of  an  equitable  nature.  Wilson 
V.  Green.  186  N.  C.  3.43.  47  SE  469. 

[b]  Bvt  It  ts  no  long«r  necessary, 
where  plaintiff  seeks  both  legal  and 
equitable  relief,  that  he  should  first 
exhaust  his  legal  remedy  and  then 
bring  a  separate  action  ui  the  same 
court  for  equitable  relief.  De  Lacy  v. 
Hurst,  83  Oa.  223.  9  BE  1062. 

14.  Blalock  V.  Equitable  I<.  Assur. 
Soc.,  76  Fed.  42,  21  CCA  208  [rev  73 
Fed.  655]  ;  Oarcelon  v.  Commercial 
Travelers'  Eastern  Acc.  Assoc..  184 
Mass.  8,  67  NE  868.  100  AmSR  640. 

[a]  BaJaoUar  allafattons  as  sar- 
pluan^where  a  party  sues  at  law 
and  alleges  fact  showing  that  he  is 
entitled  to  relief  which  a  court  of  law 
Is  competent  to  give,  allegations  show- 
ing equitable  rights  and  praying  for 
equitable  relief  may  be  disregarded  as 
surplusage.  Blalock  v.  Equitable  L. 
Assur.  Soc,  75  Fed.  48,  21  CCA  208 
[rev  78  Fed.  6551. 

fb]  "Tbe  teat  of  Jnrisdlotlon  In  an 
action  at  law  la  whether,  on  the  facts 
shown,  the  plaintiff  Is  entitled  to  any 
relief  which  a  court  of  law  Is  compe- 
tent to  Rive."  Blalock  v.  Equitable  L. 
Assur.  Soc,  76  Fed.  48,  46,  21  CCA  208 
[rev  73  Fed.  656]. 

16.  Blalock  V.  Equitable  L.  Assur. 
Soc,  75  Fed.  43,  21  CCA  208  [rev  78 
Fed.  655]. 

le.   Worthlngton   v.   Warina.  IBT 


Mass.  421,  32  NE  744,  84  AmSR  ^94, 
20  LRA  S4S ;  Calvert  v.  Nickles,  26  S. 
C.  304,  2  SE  116. 

17.  Carpentler  v.  Oakland.  80  Cal. 
439 

Bquttable  dafansa  la  Xaffal  aotlm 

see  Infra  If  181-184. 

18.  Armstrong  Cork  Co.  v.  Mer- 
chants' Refrigerating  Co.,  184  Fed.  199, 
107  CCA  93;  Duncan  v.  Oreenwalt,  10 
Fed.  800,  8  McCrary  878 ;  Worthlngton 
V.  Waring.  167  Mass.  421,  82  NB  744, 
34  AmSR  294.  20  LRA  342. 

19.  See  InftaJ  176. 

ao.  MUIer  v.  Ranp.  7  Ind.  A.  89,  84 
NE  125 ;  Carbondaie  tnv.  Co.  v.  Bur- 
dlck,  67  Kan.  829,  72  P  781 ;  Sykes  v. 
Canton  First  Nat  Bank,  2  S.  D.  242,  49 
NW  1068. 

"While  by  provision  of  the  civil  eode 
the  common -law  forms  of  actions  are 
expressly  abolished,  yet  it  is  true,  and 
ever  must  remain  true.  In  any  orderly 
admlnlstratlon-of  justice,  that  the  pre- 
cise nature  of  the  cause  of  action  must 
be  determined  before  the  rules  of  law 
applicable  thereto  can  be  ascertained 
and  applied.  Any  othe^  method  of  pro- 
cedure must  of  neces^ty  lead  to  In- 
extricable confusion."  Carbondaie  Tnv. 
Co.  V.  Burdick,  67  Kan.  329,  334,  72  P 
781. 

ai.  Worthlngton  v.  Waring,  157 
Mass.  421,  32  NE  744,  84  AmSR  294, 
20  LRA  342;  Marsh  V.  Benson,  11 
AbbPr  (N.  T.)  241,  19  HowPr  415  [rev 
on  other  grounds  34  N.  Y.  368]. 
-  [a]  Tbe  Jnrisdlotlon  of  an  appel- 
late oonrt  may  depend  upon  whether 
an  action  Is  legal  or  equitable.  Miller 
V.  Rapp,  7  Ind.  A  89,  34  NE  125. 
'  83.  Baxter  v.  Camp,  71  Conn.  246, 
41  A  803,  71  AmSR  169  and  note,  42 
LRA  614  ;  Richardson  v.  Means,  22  Mo. 
495 ;  North  Hudson  Mut  Bldg..  etc.. 
Assoc.  V.  Chlld%  82  Wis.  460,  B2  NW 
600,  33  AmSR  67. 

S3.  Mitchell  v.  White  Plains,  91  Hun 
189,  S6  NTS  9S6. 

84.    Voorhls  v.  Chllds,  17  N.  T.  354. 

88.  Muller  T.  Witte,  78  Conn.  495, 
62  A  756:  Doyle  v.  Bums,  128  Iowa 
488,  99  NW  196. 

88.  Muller  V.  Wltte,  78  Conn.  49S. 
62  A  756.  See  atao  Husband  and  Wife 
(21  Cyc  1617]. 

87.  Roarers  t.  Rogers,  TS  Hun  188, 
27  NTS  276.  See  also  Bxecutora  and 
Administrators  [18  Cyc  1102]. 

88.  Prince  V.  Lamb,  128  Cal.  120,  60 
P  689:  Adams  v.  Shewalter,  139  Ind. 
178,  38  NB  607 ;  Schulslnger  v.  Blau, 
84  App.  DIv.  890,  82  NTS  686. 

[a]  A  oomplalnt  will  ba  anatalnad, 
although  It  demands  a  money  judgment 
and  Is  insufflclent  to  state  a  legal  cause 
of  action.  If  it  alleges  facts  sufUclent 
to  show  that  plalntUC  waa^OQUUed  to 

Digitized  by  V^UOv  IC 


1044  [ICJ.] 


ACTIONS 


[§§  173-17i 


tain whstber  altegationB  wairanting  equitable 
relief  may  be  rejected  as  snrpluaage  whether  the 
action  is  bairea  by  the  statute  of  Umitations 
whether  proof  of  allegations  of  actual  fraud  is 
essential  to  a  recovery  p  whether  the  is8u«i  are  tri- 
able by  the  court  or  by  a  jury  whether  a,  reference 
may  be  ordered  whether  it  is  incumbent  upcm  the 
eonrt  to  give  instmetions  to  the  jury what  is  the 
proper  measure  of  damages  whether  costs  may  be 
awarded  in  the  discretion  of  the  court,  or  only  to 
the  successful  party;"'  whether  there  is  a  right  of 
appeal;*"  whether  the  case  is  reviewable  by  appeal 
or  by  a  writ  of  error;"  and  what  effect  mast  be 
given  in  the  appellate  court  to  findings  of  fact  made 
by  the  trial  conrt.* 

[M74]  b.  ]fod«  of  Determination.  While  there 
are  certain  classes  of  actions  and  proceedings  which 
are  generally  recognized  as  being  legal/^  and  others 
as  being  equitable/^  it  seems  that  there  is  no  defi- 


nite rule  by  which  to  deteimine,  in  all  eases,  whelhtr 
a  particular  aetion  or.  proceeding  is  legal  or  eqid- 
table.^  The  question  should  ordinarily  be  deter- 
mined from  the  essential  ehvacter  of  the  cause  (•{ 
action  as  shown  by  the  complaint/'  and  not  by  the 
name  ^ven  to  it  by  the  pleader,**  or  the  pn^er  £i*t 
relief,  or  the  nature  of  the  defense  interposed."  ui 
new  nutter  stated  in  tiie  r^y,**  or  whether  the  av 
tion  is 'statutory  or  otherwise;"  but  as  the  differ- 
ence in  the  forms  of  relief  afforded  is  one  of  t::t 
distinguishing  characteristics  between  law  and 
equity,"^  the  prayer  for  relief  is  an  element  whiea 
may  properly  be  considered  in  determining^  the  lepi] 
or  equitable  character  of  an  aetion and  where  the 
complaint  states  facts  which  would  support  eitbtr 
a  legal  or  an  equitable  action,  the  relief  demandrd 
will  ordinarily  determine  its  character."*  In  somt 
cases  it  may  a}sD  be  proper  to  consider  the  relatioiis 
between  the  parties." 


equitable  relief.  Schalrintwr  v.  Blau, 
84  App.  Dlv.  SSO,  SS  NYS  tSS. 

89.  O'Brien  v.  Oltenbers,  28  NTS 
606  [rev  79  Hun  614  mem,  26  NYS 
11471. 

SO.  Blalock  V.  Equitable  I..  Assur. 
Soc.,  76  Ted.  48,  XI  CCA  208  [rev 
7S  Fed.  666]:  Hackett  v.  Equitable  L. 
Assur.  Soc.,  50  App.  Dlv.  266,  68  NYS 
1092  taff  30  Misc.  623,  63  NYS  847]. 

81.  Hunter  v.  Hunter,  60  Mo.  445.; 
Hubbell  V.  Sibley.  BO  N.  Y.  468  :  Nellaon 
V.  Fry,  16  Oh.  St.  668,  91  AmD  110. 
See  also  Limitations  oC  Actions  [26 
Cyc  1066]. 

3a.  L.u8conil)e  T.  Origsbv,  11  S.  D. 
408,  78  NW  367. 

33.  Watt  V.  Barnes,  41  Ind.  A.  466, 
84-  NB  IBS;  Worthlngton  v.  Waring, 
167  Mass.  421,  32  NE  744,  34  AmSR 
294,  20  LRA  342.  See  also  Juries  [24 
Cyc  111]. 

34.  Druse  v.  Horter,  57  Wis.  644,  16 
NW  14.  See  also  References  [34  Cyc 
778]. 

36.  Shaffer  v.  Detle,  191  Mo.  877,  90 
SW  131 ;  Leeper  v.  Taylor,  ill  Mo.  312. 
19  SW  965 ;  Blood  v.  Sovereign  Camp 
W.  W.,  140  Mo.  A.  626,  120  SW  700. 

se.  Van  Veghten  v.  Hudson  Blver 
Power  Transmission  Co..  108  Ajpa  Dlv. 
130,  92  NYS  966. 

37.  Carolan  v.  CyDomiell.  106  App. 
Dlv.  577,  94  NYS  171.  See  also  Costs 
[11  Cyc  27,  32]. 

38.  Raymond  v.  Toledo,  etc.,  R.  Co., 
67  Oh.  St.  271.  48  NB  1093  ;  Coughlln 
V,  Toledo,  12  Oh.  Cir.  Ct  680,  4  Oh. 
CIr.  Dec.  207. 

39.  Detaplaine  v.  Madlsoo,  7  wis. 
407  (holding  that  the  code  provision 
abolishing  the  distinction  between  ac- 
tions at  law  and  suits  in  equity  does 
not  enlarge  the  functions  of  a  writ  of 
error,  so  as  to  Include  equitable  ac- 
tions). See  also  Appeal  and  Error  [2 
Cyc  512,  618.  619,  620]. 

40.  Ford  V.  Manchester.  186  Iowa 
218,  118  NW  846. 

41.  Whitehead  v.  Shattuck,  188  U. 
S.  146,  11  set  276.  84  L.  ed.  878.  See 
also  infra  |  175. 

43.  Prince  v.  Lamb,  128  Cal.  120, 
60  P  689.    See  also  Infra  |  176. 

43.  Whitehead  v.  Shattuck,  138  U. 
S.  146,  161,  11  set  276.  34  L.  ed.  873 
(where  the  court  said:  "It  would  be 
difflcult,  and  perhaps  impossible,  to 
state  any  general  rule  which  would 
determine,  in  all  cases,  what  should 
be  deemed  a  suit  In  equity  as  dis- 
tinguished from  an  action  at  law,  for 
particular  elements  may  enter  into 
consideration  which  would  take  the 
matter  from  one  court  to  the  other"). 

44.  IT.  S. — Armstrong  Cork  Co.  v. 
*'erchant8*  Refrigerating:  Co.,  184  Fed, 

\  107  CCA  98 ;  Motley,  etc.,  Co.  v. 
"rolt  Steel,  etc.,  Co.,  161  Fed.  889. 

.rk.— Rugg  V.  Lemley.  78  Ark.  66. 

SW  570,  115  AmSR  17.  8  AnnCas 

nd. — ^Martin  v.  Martin,  lis  Ind.  827. 
NB  768. 

la— State  v.  Bvus,  176  Ma  110^ 


76  BW  914:  Joyce  v.  Uumagban.  17 
Mo.  A.  IL 

Y, — Graves  v.  Spier,  V8  Barb.  849. 

Oh. — Raymond  v.  Toleda  eta,  B.  Co^ 
67  Oh.  St7271,  48  NE  1098. 

Or.— Thompson  v.  HIbbs,  46  Or.  141, 
76  P  778. 

8.  C— Calvert  v.  NIckles,  26  S.  C. 
804,  2  SE  116;  Chapman  v.  Lipscomb, 
18  S.  C.  222. 

S.  D. — Sykee  v.  Canton  First  Nat. 
Bank,  2  S.  D.  242,  258,  49  NW  1058 
(where  the  court  said:  "How,  then. 
Is  the  court  to  determine  when  an  ac- 
tion Is  one  at  law  or  one  In  equity? 
Clearly,  by  the  facts  stated  in  the 
complaint,  and  the  subject-matter  of 
the  action"). 

Wash. — Hotchkin  v.  McNaught-Col- 
Uns  Imp.  Co..  67  Wash.  206.  121  P  456. 
But  see  Llndley  v.  McQlauflin,  57  Wash. 
681,  107  P  355  (holding  that,  where 
equitable  defenses  may  be  set  up  in  a 
purely  legal  action,  the  question  as  to 
the  legal  or  equitable  character  of  an 
action  should  be  determined  from  the 
entire  pleadings  rather  than  from  the 
complaint  alone). 

[a]  TIM  mauneF  of  dealgiiatliiff 
plaintlir  In  the  complaint,  whether  as 
'"complainant,"  the  term  ordinarily  used 
In  equity,  or  as  "plaintiff."  the  term 
ordinarily  used  In  actions  at  law.  Is  not 
material  in  determining  the  legal  or 
equitable  character  of  the  action.  Mot- 
ley, etc.,  Co.  V.  Detroit  Steel,  etc,  O., 
161  Fed.  389. 

45.  Martin  v.  Martin,  118  Ind.  227. 
20  NG  763  ;  Thompson  v.  Hlbbs,  45  Or. 
141,  76  P  778. 

46.  Ark, — Rugg  v.  l,emley,  78  Ark. 
66,  98  SW  670,  116  AmSR  17,  8  AnnOas 
891. 

IncL— -Martin  v.  Martin,  118  Ind.  227, 
SO  NB  768. 

N.  M. — Kingston  V.  Walters,  14  N. 
M.  368,  93  P  760. 

N.  Y. — Oraves  v.  Spier.  68  Barb. 
349  ;  O'Brien  v.  Ottenberg,  28  NYS 
605  [rev  79  Hun  614  mem,  29  NYS 
1147]. 

S.  C— Calvert  v.  NIckles,  26  S.  C. 
804.  2  SE  116. 

Wis. — Bally  V.  -Etna  Ins.  Co.,  77  Wis. 
836,  46  NW  440.  But  see  GlUett  v. 
Treganza,  13  Wis.  472. 

[a]  A  pnmr  for  snoh  "other  and 
further  relief"  as  may  be  equitable 
does  not  convert  an  action  otherwise 
legal  into  an  equitable  one.  Hotchkin 
V,  McNaught-ColIIns  Imp.  Co.,  67  Wash. 
206.  J21  P  46B.>  See  also  Bally  v. 
^tna  Ins.  Co.,  77  Wis.  836,  46  NW  440. 

[b]  Samand  for  aooomntin^. — The 
fact  that  In  an  action  for  a  conversion 
of  shares  of  stock  plaintiff,  as  a  means 
of  ascertaining  the  damages,  demands 
an  accounting  for  which  there  Is  no 
necessity  does  not  affect  the  legal 
character  of  the  action.  Brightson  v. 
H.  B.  Claflln  Ca,  108  App.  DIv.  284, 
96  NYS  751. 

4c]   Xknnaad  fat  moamr  jndcmwo. 
'he  tuot  that  a  complaint  demands 
Judgment  for  a  lum  of  mcmer  raly  does 


not  neceflsarlly  stamp  the  action  as  ar." 
at  law,  SdiulBloBer  v.  Bla.u.  S4  a:t. 
Dlv.  890.  88Nfs  686;  ^Brten  « 
Ottenberg,  28  NYS  606  [rev  T»  Hun  f  U 
mem.  29OT8  1147]. 

47.  Joyce  v.  Mumaghan.  17  Mo.  A 
11 ;  Raymond  v,  Toledo,  ete.,  R.  Ta, 
67  Oh.  St.  271.  48  NE  lOftS  ;  Cbapanu 
V.  Lipscomb,  18  S.  C.  222. 

48.  Raymond  v.  Toledo,  etc  R-  Co, 
57  Oh.  St.  271,  48  NE  1093. 

40.  Duncan  v,  Greenwalt.  10  F*l 
800,  3  McCrary  378  (holdins:  that  & 
statutory  remedy  Is  not  neoessarilr 
legal,  but  may  be  either  legal  or  emu- 
table). 

60.  Van  de  Wlele  v.  Gerbade.  (9 
Or.  586,  120  P  752. 

'The  differentiation  of  ch«Lracteri3llc« 

f certain  I  ng  to  actions  at  law  and  fuit!> 
n  equity  Is  grounded,  in  a  genirai 
sense,  upon  the  nature  of  the  re'-'f 
desired.  It  may  be  thus  stated :  -Ac- 
tions at  law  Include  those  cases  vhfr- 
the  relief  sought  consists  In  the  dlr^c. 
recovery  of  certain  real  or  persor^si 
property,  or  some  amount  of  mor.er 
only.  Suits  In  equity  arise  when 
requisite  relief  cannot  be  adequatfir 
administered  by  an  action  at  law.  Ic 
reason  of  the  universality  of  Its  resu':* 
In  the  recovery  of  money^  or  propenr 
only."  Van  de  Wlele  v.  Garbade,  f9 
Or.  586,  689.  120  P  762. 

61.  Watt  v.  Barnes.  41  Ind.  A.  4Si, 
84  NE  168.  159  (where  the  court  saM: 
"While  the  cause  of  action  Is  not 
be  determined  solely  by  .the  prayer  ft* 
relief,  yet  such  prayer  may  be  tak*-) 
Into  consideration  In  connection  vi't 
the  ■substantive  facts  pleaded  in  de- 
termining the  character  of  the  ac^ 
tion" )  ;  E.  Clemens  Horst  Co.  Sto(**i. 
134  App.  Dlv.  771,  778,  119  NYS  STI 
(where  the  court  said:  "While  tf* 
character  of  the  action  Is  not  to  I* 
determined  by  the  prayer  for  reli-f. 
yet,  to  determine  that,  it  may  be  cwi- 
sldered  in  connection  with  the  balance 
of  the  pleading"). 

[a]  The  relief  demaadad  is  art 
ooutroUin^,  but  may  properly  be  con- 
sidered in  determining  the  nature  cr 
the  action.  Rogers  v.  Magulre,  76  Hua 
133,  27  NYS  276. 

62.  O'Brien  v.  Sntzgerald,  143  X.  T 
377.  28  NE  371  [rev  79  Hun  614.  H 
NYS  976]  ;  Gillett  v.  Treganxa,  13  Wis 
472. 

[a]  Where  a  petition  vtates  facto 
■tiOoleat  to  entitle  plaintiff  to  bo:b 
legal  and  equitable  relief  and  prMP 
relief,  a  part  of  whloi  can  mlr  1* 
had  at  law  but  alt  of  which  can  br 
had  in  equity,  the  pleader  will  be  he^i 
to  have  intended  to  Invoke  the  equity. 
and  hot  the  common-law  powers  of  the 
coiirt  Ames  v.  Ames.  TS  Nebr.  i't 
106  NW  684. 

63.  See  Rogers  v.  Hasuire,  75  Hua 
133,  27  NYS  1T«  (as  In  the  caw  <£ 
an  action  by  me  executor  airainn 
another,  which  could  not  be  mahitalMd 
as  an  action  ^t-law). 
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175]  c.  FuticaUir  Actions  and  Fioceediiu^."^ 
Actioiu  of  a  legal  nature  include  an  action  merely 
for  the  recovery  of  a  money  judgment;'"  an  action 
for  the  recovery  of  speeifio  real  or  personal  prop- 
erty,"*  including  cases  where  damages  are  also 
claimed  for  its  detention;*"  an  action  to  recover  for 
breach  of  a  eontraot,"  or  to  recover  damages  result- 
ing from  a  conspiracy  on  the  part  of  defendants  to 
prevent  the  performance  of  a  contract  ;"•  an  action 
for  money  had  and  received;**  an  action  for  the  con- 
version of  personal  property  ;*'  an  action  for  4ani- 
ages  for  a  trespass  where  no  injunctive  relief  is 
demanded;^  an  action  for  damages  for  fraud;*"  a 


statutory  action  to  establish  the  validity  of  ft^will;** 
an  action  by  a  corporation  against  a  stockholder  to 
recover  the  unpaid  balance  of  a  stock  subscription;*" 
an  action  by  a  corporation,  or  its  receiver^  against 
its  officers  or  directors  for  damages  caused  by  their 
miseondnct  in  office  an  action  by  a  principal 
against  an  agent  to  recover  a  definite  sum  of  money 
collected  by  the  agents  no  accounting  being  de- 
manded or  necessary;^  an  action  by  one  partner 
against  another^  not  arising  out  of  the  partnership 
business ;°"  and  other  actions  and  proceedings  illus- 
trated in  the  note.** 
Actions  of  an  eqnitahle.  nature  include  an  action 


B4>   Oron  rafamuMs: 

Action  for  breach  of  covenant  «ee  Cove- 
nants [11  Cyc  1131]. 

Action  (or  contribution  see  Contribu- 
tion [9  Cvc  801]. 

Action  on  lost  Instrument  see  I^at 
InatrumenU  [25  Cyc  1$09-16H]. 

Action  to  enforce  right  of  subrogation 
see  SubroKation  [37  Cyc  38S]. 

Action  to  foreclose  mortgage  see  Mort- 
gages [27  Cyc  1B131. 

Garnishment  proceeding  see  Oamlsh- 
ment  [20  Cyc  979], 

Uandamus  see  Mandamus  [26  Cyc  141 
text  and  note  X71.  . 

<^o  warranto  see  Quo  warranto  [Sz 
Cyc  1415]. 

Supplementary  proceedings  see  Execu- 
tions. 

65.  U.  & — South  Penn  OH  Co. 
Miller,  176  Fed.  729,  99  CCA  SOB. 

Iowa. — Watson  v.  Bartholtxnew,  lOS 
Iowa  57«,  76  NW  86S. 

N.  T. — Brightsfln  v.  H.  B.  Claflln  Co., 
108  App.  Dlv.  284,  96  NTS  761 ;  Fisher 
V.  Charter  Oak  L.  Ins.  Co..  14  AbbNCas 
32  l&tt  52  N.  Y.  Super.  179]. 

Oh. — Coughlln  V.  Toledo.  12  Oh.  Clr. 
Ct.  680,  4  Oh.  Clr.  Dec.  207. 

Wis. — DIchson  V.  Cole,  34  Wis.  621. 

[a1  Wight  at  raoorary  Isvolvlsff 
•QttltaUa  prlno^as.^-An  action  which 
Is  easenttaily  one  for  money  had  and 
received  1b  of  a  legal  nature,  alttaoo^ 
the  right  of  recovery  may  to  some 
extent  Involve  equitable  principles,  and 
the  money  la  Impressed  with  a  trust 
in  the  hands  of  the  holder.  Merino  v. 
Munos,  99  App.  Div.  201.  90  NTS  986. 

[b]  Tb»  tmet  tbmt  a  vagm  niualwr 
of  transaoUona  are  Involvad-ln  an  ac- 
tion to  recover  a  sum  of  money  only 
does  not  make  the  action  one  for  an 
accountinK  or  of  an  equitable  nature. 
Flfld  V.  Brown,  148  Ind.  298,  46  NE 
464 ;  Mayo  v.  Halley,  124  Iowa  676, 
100  NW  629. 

66.  U.  S. — Whitehead  v,  Shattuck, 
138  U.  S.  146.  11  set  276.  34  L.  ed.  873. 

Ark. — Ward  v.  Sturdlvant,  81  Ark. 
73,  98  SW  690. 

Iowa. — Pella  Christian  Church  v, 
Scholte,  2  Iowa  27. 

Ky. — Hall  v.  Martin.  89  Ky.  9,  11 
SW  953.  11  KyL  241. 

N.  Y. — Bucher  v.  Carroll,  19  Hun  618. 

Oh. — Raymond  v.  Toledo,  etc.,  R.  Co., 
57  Oh.  St.  271.  48  NB  1093. 

S.  C— Chapman  v.  Lipscomb,  18  S. 
O  222 

"see  also  Replevin  [84  Cyc  1354], 

57.  Whitehead  v.  Shattuck.  138  U. 
S.  146,  11  set  276,  34  L.  ed.  873  :  Pella 
Christian  Church  v.  Scholte.  2  Iowa  27  ; 
Chapman  v.  Lipscomb,  18  S.  C.  222. 

[a1  An  action  a^alnat  a  tenant  In 
dowsT,  seeking  to  recover  possession 
of  the  premises  with  damages  for  waste 
committed,  without  praying  an  Injunc- 
tion or  a  discovery  and  an  accounting, 
statefl  only  a  legal  cause  of  action. 
L«irorge  V.  West  £  Ind.  614. 

B8.  Conn. — ^Mullen  v.  Witte,  78  Conn, 
496.  6S  A  766;  Baxter  v.  Camp,  71 
Conn.  846.  41  A  SOS,  71  AmSR  169  and 
note.  42  LRA  614.  _ 

Iowa. — Doekstader  v.  Sea  Molnea  T. 
M.  C.  A.,  109  NW  906. 

Mo. — O'Rourke  V.  Kelly  The  Printer 
Corp..  158  Mt).  A.  91,  185  SW  1011. 

nT  Y.— Matthews  v.  Matthews,  1S8 
M.  T.  679,  81  NE  619;  Hackett  v. 
EViultable  L.  Asaur.  Soc,  60  App.  Dlv. 
9fi6,  68  NTS  1092  [aff  80  Misc.  523, 


63  NTS  847]  ;  Nuttlnff  t.  Atwood,  28 
NTS  816. 

C— Calvert  v.  Nlckles,-  26  S.  C. 
304,  2  SE  116. 

[a]  nimstratlona. — ( l )  An  action 
to  recover  damages  sustained  by  rea- 
son of  defendant  having  sola  and 
diverted  the  iH-oceeda  of  property  which 
he  bad  agreed  to  hold  in  trust  to  In- 
demnify plaintiff  against  liability  as 
surety  on  an  appeal  bond  is  an  action 
at  law  for  breach  of  such  agreement, 
and  not  an  equitable  action.  Bush  v. 
Haeusaler,  Si  Mo.  A.  47 ;  Bush  v. 
Haeuaaler,  26  Mo.  A.  266.  (2)  An  ac- 
tion on  a  contract  by  which  plaintiff 
delivered  to  defendant's  intestate  a 
number  of  sheep,  to  receive  fn  return, 
at  the  end  of  a  fixed  period,  a  quantity 
of  wool  and  an  equal  number  of  sheep. 
Is  of  a  legal  and  not  of  an  equitable 
nature.  Lewis  v.  Baca,  5  N.  H.  289, 
21  P  348.  (8)  A  contract  entered  into 
between  the  officers  of  an  insolvent  cor- 
poration on  a  distribution  of  a  part  of 
the  assets  thereof,  whereby  two  of 
them  agreed  with  a  third  to  pay  a 
note  held  by  a  creditor,  creates,  it  es' 
tabllshed,  a  legal  liability,  and  the 

Rersons  liable  thereon  are  entitled  to 
ave  it  established  in  a  court  of  law. 
Mills  V.  Hendershot,  70  N.  J.  Eq.  268, 
62  A  542. 

[b]  SafandaaVa  lUHllty  based  oa 
mttmpal^The  fact  that  defendant's 
liability  on  a  contract  is  based  upon 
the  principle  of  equitable  estoppel  does 
not  limit  the  relief  to  equOT.  as  es- 
toppels In  iiala  are  called  equitable  only 
because  they  arise  from  facta  whlcn 
make  their  application  just,  and  not 
because  ^ey  are  limited  to  cases  In 
equity,  xaenaer  v.  Chicago,  etc.,  R. 
Co..  170  Fed.  240,  96  CCA  436. 

89.  Motley  v.  Detroit  Steel,  etc.,  Co., 
161  Fed.  389. 

60.  Chapman  v.  Forbes,  123  N.  T. 
532,  26  NE  3  ;  Mertens  V.  Roche.  39 
App.  Div.  398.  57  NTS  849;  American 
Trust,  etc..  Bank  v.  Thalheimer,  29 
App.  Dlv.  170.  51  NTS  813:  Otis  v. 
Crouch,  89  Hun  548,  36  NTS  291.  But 
see  Money  Received  [27  Cyc  849]. 

[a]  The  aotloa  Is  fveqnantly 
tarmad  an  aqnltabla  on*  because  plaln- 
tlfTs  right  of  recovery  Is  based  upon 
equitable  principles,  hut.  although  It  Is 
equitable  In  this  sense,  the  action  Is 
at  law  and  not  In  equity.  Chapman 
v.  Forbes.  123  N.  T.  532,  26  NB  3. 

61.  Alter  v.  Stockham  Bank.  61 
Nebr.  797.  71  NW  716;  Brlghtson  v. 
H.  B.  Claflln  Ca,  108  App.  Dlv.  284, 
96  NTS  751. 

[a]  An  aotlOB  hy  ou  eotaaant 
againat  anotliar,  not  Involving  any 
partnership  -or  accounting,  to  recover 
for  a  conversion  of  the  proceeds  of  a 
part  of  the  property  owned  In  com- 
mon Is  legal  and  not  equitable.  Doyle 
V.  Bums.  123  Iowa  488.  99  NW  196. 

63.  Mitchell  t.  Whlta  Plains,  91  Hun 
189.  88  NTS  936. 

63.  Coe  V.  Waters,  7  Colo.  A.  203. 
43  P  166;  Stevens  v.  New  York,  84 
N.  T.  296 :  Van  de  WIele  v.  Garbftde, 
60  Or.  585,  120  P  762;  McConnell  v. 
Hughes.  83  Wis.  26,  6S  KW  149.  See 
also  Fraud  [20  Cyc  86]. 

64.  Cardan  v.  O'Donnell,  106  App. 
Dlv.  677,  94  NTS  171  (holding  further 
that  th6  legal  character  of  the  action 
Is  not  affected  by  the  fact  that  in- 
junctive relief  Is  alao  given.  It  being 


merely  incidental  to  the  main  purpoae 
of  the  action  >. 

es.  Brookllne  Canning,  etc..  Co.  v. 
Evans,  163  Mo.  A.  664,  146  SW  828 
(particularly  under  a  statute  providing 
that  corporations  may  sue  their  mem- 
bers at  law  on  debts  owing  to  the 
corporation  ) . 

66,  O'Brien  v.  Htzgerald.  148  N.  T. 
377,  38  NE  871  [rev  79  Hun  616,  29 
NTS  975];  O'Brien  v.  Fitzgerald,  6 
App.  Div.  609,  39 -NTS  707  [aff  150  N. 
T.  672,  44  NE  1126]  (no  facts  being 
alleged  sufficient  to  show  a  necessity  for 
an  accounting  or  discovery  > .  But 
see  O'Brien  v.  Ottenberg,  28  P*TS  606 
[rev  29  NTS  1147J ;  North  Hudson 
Mut.  BIdg.,  etc.,  Assoc  v.  Chllds,  82 
Wis.  460.  52  NW  600,  33  AmSR  67 
(holding  that  such  an  action  may  be 
either  legal  or  equitable,  according  to 
the  nature  of  the  particular  case,  and 
that  in  the  case  at  bar  It  was  equi- 
table). 

Wliara  action  la  by  sftotdOiOUar  see 

infra  text  and  note  79. 

67.  Judith  Inland  Transp.  Co.  v. 
Williams,  86  MonL  26.  91  P  1061. 

sa.  Mitchell  v.  Wells.  64  Mich.  127, 
19  NW  777  ;  Crocker  v.  Barteau.  212 
Mo.  369,  110  SW  1062;  BIgham  v. 
Tlnsley.  149  Mo.  A.  467,  ISO  8W  606, 
160  Mo.  A.  606.  140  SW  1198.  See  also 
Partnership  ISO  Cyc  467]. 

69.   See  cases  Infra  this  note. 

[a]  lUnafciattona^Actlons  of  a 
legal  nature  include  ( 1 )  an  action  under 
a  mllldam  act  to  recover  daJmages  fdr 
the  Sowage  of  land  (Bevler  v,  Dilling- 
ham, 18  Wis.  629)  ;  (2)  an  action  to 
forfeit  a  lease.'  and  to  recover  the  rent 
due  and  the  poaseaslon  of  the  premises 
(Little  Rock  Granite  Co..  v.  Shall.  59 
Ark,  406,  27  SW  562)  ;  (S)  an  action 
on  an  executor's  bond  to  recover  the  , 
amount  of  a  distributive  share  (State 
V.  Jones,  131  Mo.  194,  33  SW  23); 
(4)  an  action  on  the  bond  of  a  United 
States  mar!ihal  brought  by  a  mortgagee 
to  recover  the  value  of  the  mortgaged 
property  which  had  been  seized,  sold, 
ana  appropriated  by  defendant  to  other 

Purposes  (Reagan  v.  Aiken,  138  U.  S. 
09,  11  set  283.  34  L.  ed.  892)  ;  (5)  an 
action  for  work  and  labor  performed 
under  a  contract  with  a  married 
woman,  for  the  benefit  of  her  separate 
estate  (Raymond  v.  Hanford,  6  Thompa 
&  C.  (N.  T.)  812);  (6)  an  action  by 
an  assignee  for  the  benefit  of  creditors 
against  a  creditor  whom  he  has  over- 
paid to  recover  the  amount  of  such 
overpayment,  the  action  being  In  the 
nature  of  one  for  money  had  and  re-y 
celved  (Otia  v.  Crouch,  89  Hun  648,  86 
NTS  291)  :  (7)  an  action  by  persons 
who  subscribed  a  bonus  to  induce  de- 
fendant to  construct  and  '  operate  a 
factory  to  recover  their  subscriptions 
because  of  a  breach  of  defendant's 
contract  (Aklna  v.  Hieks,  109  Ho.  A. 
96,  88  SW  76)  ;  (8)  an  action  on  notes 
secured  by  a  mortgage,  although  cer- 
tain of  dtfendanta,  who  were  aureties. 
claim  an  aocountlAg  of  the  proceeds  of 
the  mortgaged  property  (Citizens'  Bank 
V.  Whinery,  110  Iowa  390,  81  NW  694)  ; 
and  (9)  a  proceeding  to  sever  agricul- 
tural lands  from  an  incorporated  town 
(In  re  Leroy,  186  Iowa  H8,  118  MW 
347). 

[b]  Tot  otlMT  innstratlons  of  ac- 
tions held  to  be  of  a  legal  character  see 
Plunkett  v.  Winches^,  ^  ^jc^  ^6^. 
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>..  at  tfuiktnct}"  an  action  to 
■       aotwo  to  quiet  title;"  an 


for  ^  -       ■«»  wwwLBting  and  diBso- 

lvAv<*  v»  '  '      ivt  an  aeeoanting  and 

Biy,  Sf  -  *  wwtraet;"  an  action  for 

it|yv  **f 

^   ^  liyii;"  an  action  to  establish  or 

—  s*.  «  ■      Jt'f'i^  by  a  stockholder  to  com- 

"  X   i  duiuething  which  it  ought  to 

^  J,..  ,  Kva.i.-»w  U  ia  controlled  by  pei*8on8  ad- 

xN.-»>>   .J*.*  ».,oU'U. "  an  action  by  a  stockholder' 
-..i^  'U'  .i'.'\-cU'W  of  a  corporation  to  compel  them 
«...  it.  iiAfu  k>«!iv*  occasioned  by  misconduct  in  of- 
■'        i**.'H>u  by  a  creditor  of  a  corporation 
v'-tivera  to  enforce  their  statutory  liabil- 
i.v  .'^  m-X  \*ihvT  actions  and  proceedings  illnatrated 

Wbi«i*  ^th  legal  and  egnitable  relief  are  de- 
«Uku4«^  or  are  essential  to  a  complete  determination 

t!u'  controversy,  the  action  is  ordinarily  cl^sified* 
m-»-oi\lin)r  to  what  appears  to  be  its  primary  pur- 
IKwe.**  Thus,  as  of  a  legal  character,  have  been 
t'lus»e(l  an  action'  to  recover  a  money  judgment, 
altliuugh  an  accounting  may  be  neeeasary  in  order 


to  determine  the  amount  to  which  plaintiiE  ia  en- 
titled," OS  in  the  case  of  an  action  for  acrricts 
under  an  agreement  to  pay  therefor  a  eertain  per 
cent  of  the  net  profits  of  a  business  an  actibn  to 
recover  damages  sustained  by  reason  of  a  noisaacc. 
although  injunctive  relief  is  also  soi^bt  against  lU 
continuance  or  repetition  and  an  action  for  tL« 
recovery  of  specific  real  property,  although  injiuic- 
tive  relief  is  also  sought.^  Conversely,  as  of  u 
equitable  character,  have  been  classed  an  aetioo 
establish  and  enforce  a  trust,  althoug:h  a  mooer 
judgment  ia  also  demanded  which  is  dependent  af.-z 
the  establishment  of  the  trust  an  action  to  enjv:= 
a  trespass  or  private  nuisance,  although  damages  bk 
also  claimed  ^or  the  injury  already  sustained;**  ai 
action  which,  although  ultima.tely  for  the  rewwen 
of  a  i^oney  judgment,  makes  such  recovezy  depenil- 
ent  upon  the  reformation  of  an  instrument  whieb  -j 
also  sought;™  and  an  action  by  a  mortgagor  agaixj?: 
a  mortgagee  in  possession,  for  an  accounting  and  I'-r 
the  recovery  of  possession  of  the  mortgaged  premist: 
upon  payment  of  what  shall  be  found  due.*** 
[i  176]   S.  Effect  of  Codes  and  Practice  Aeto- 


136  aw  SCO ;  Norton  v.  Bphart,  lOB  Mo. 
ei6,  16  SW  698:  Chrystal  v.  Qerlach, 
86  H.  1).  12S.  126  XW  833. 

TO.  Cal.— Smith  v.  Smith.  »»  CaL 
BTS,  26  P  356. 

Minn. — Garner  v.  Rels,  26  Mtnn. 
47  G. 

Mo. — Leeper  v.  Taylor,  111  Mo.  812, 

19  aw  956. 

N.  Y. — E.  Clemens  Horst  Co.  v. 
Blocker.  184  App.  DIv.  771.  119  NTS 
S72:  Pendergaat  v.  areenfleld,  S6  Hun 
S06,  7  NTS  829.  . 

Wash. — Lindley  v.  McGlauflln,  67 
Wanh.  681,  107  P  36S :  Goupllle  v. 
riiaput.  48  Wash.  702.  86  P  1068. 

Koe  also  Accounts  and  Accounting 
IB  6S-141. 

[a]  Action  affalnrt  tnut**. — (1) 
An  action  afralnst  a  trustee  to  compel 
))lm  to  account  is  of  an  equitable  nature. 
Hellly  V.  Cullen.  159  Mo.  322.  60  SW 
126;  Leeper  v.  Taylor,  111  Mo.  312,  19 
HW  966 ;  Pendergaat  v,  Greenfield,  66 
Hun  606,  7  NYS  829.  (2)  And  an  ac- 
tion afcalnst  a  trustee  to  recover  an  un- 
liquidated sum,  the  amount  of  which 
ran  be  ascertained  only  by  an  account- 
InK.  Is  substantially  an  action  for  an 
accounting  and  of  an  equitable  nature. 
Goupllle  V.  Chaput,  43  Wash.  702,  86 
V  1058. 

tl.  Fowler  v.  Davis,  120  Oa,  442, 
27  SE  961 ;  Ultler  v.  Rapp.  7  Ind.  A. 
8!*.  24  NE  12S,  See  Parfnenihlp  [SO 
Cyc  7101. 

n.  Prince  v.  Z^mb,  128  Cal.  120,  60 
P  889. 

T3.  See  Rerzoer  v.  Atchison,  etc.,  R. 
IV..  IBS  CaL  496,  96  P  898,  17  LRANS 
428. 

ia]  AstioBa  MUL  to  b«  for  spMlfie 
MrfomuM  of  a- contract  and  not  for 
namages  see  Hersoe  v.  Atchison,  etc.. 
It.  ("o..  163  Cal.  496,  96  P  898,  17 
l.ltANS  428;  Hopkins  v.  Baremore,  99 
Minn.  413,  109  NW  831. 

74.  Berry  v.  Berry,  130  App.  Dlv. 
83,  114  NTS  497. 

TB.  Dunran  v.  Oreenwalt,  10  Fed. 
800,  2  McCrary  378  ;  Contello  v.  Mu- 
lirlm,  9  Ariz.  422,  84  P  906.  See  also 
Uuletlnir  Title  r82  Cyc  1306  et  seq]. 

■tatntorjr  a«tioii  to  aetwmia*  ad- 
T«rn  claims  xee  Quieting  Title  [22  Cyc 
1208  text  and  note  41. 

V.  Alvord.  94  U.  S.  546, 
Fillmore  v.  Wells.  10 
F  343,    3  AmSR   567  ; 
•bards,  85  SW  718.  27 
arlngen  v.  Hartford  F. 
C.  865,  84  SB  449.  See 
6    Cyc   681-683] ;  Me- 
[27  Cyo  3211;  Vendor 
t89  Cyc  1846]. 
Lewis,  49  Colo.  186,  112 
rgast  V.  Orewfleld,  6S 
.4TB  829 :  lAiscombe  v. 
J.  D.  408,  78  NW  267; 


Bluett  V.  Wnc&  48  Wash.  492.  86  P 
863.    See  also  Trusts  [39  Cyc  570]. 

78.  Callanan  v.  Keeseville,  etc..  R. 
Ca.  199  N.  T.  268,  92  NE  747  [mod 
136  App.  Div.  902,  123  NTS  1109]. 

79.  Brinkerhoir  v.  Bostwlck.  105  N. 
T.  567.  12  NE  58. 

ao,    McRae  v.  Locke,  114  Mass.  96. 

81.    See  cases  Infra  this  note. 

[a]  ZUnstrations. — Actions  of  an 
equitable  character  Include  (1)  an  ac- 
tion which  In  Its  essence  is  to  relieve 
against  a  forfeiture,  and  to  recover 
money  paid  on  the  ground  of  fraud 
In  the  Inception  of  a  contract  and 
In  Its  performance  (Conaway  v.  Co- 
operative Homebuilders,  66  Wash.  39, 
117  P  716)  ;  (2)  an  action  to  compel 
a  delivery  to  the  pledgor  of  securities 
held  by  the  pledgee  after  payment  of 
the  debt  to  secure  which  they  were 
pledged,  and  In  the  meantime  to  re- 
strain a  negotiation  of  the  securities 
(Brown  v.  Runals.  14  Wis.  693);  (3) 
an  action  to  enforce  contribution  from 
defendant  for  the  cost  of  constructing 
a  party  wall,  all  of  which  plaintiff  had 
been  compelled  to  pay,  alUiough  by  a 
parol  agreement  It  was  to  be  con- 
structed at  the  Joint  expense  of  plaintiff 
and  defendant  (RIndge  v.  Baker,  57 
N.  T.  209,  IS  AmR  476)  ;  (4)  an  action 
to  have  an  ordinance  declared  ultra 
vires,  and  to  have  the  town  authorities 
enjoined  from  enforcing  It,  on  the 
ground  of  Injury  to  nlalnttfTs  preperty 
by  Its  enforcement  (  Riley  v.  Oreenwood, 
72  8.  C.  20,  61  SE  522,  110  Am^ 
692)  :  (6)  an  action  to  set  aalde  as 
fraudulent  certain  conveyances  of  real 
estate,  and  to  subject  parts  of  the 
same  to  the  payment  of  certain  Judg- 
ments  In  favor  of  plaintiff,  and  to  quiet 
title  to  other  parts  purchased  at  a 
sheriffs  sale  (Miller  v.  GvansvUle  Nat. 
Bank.  99  Ind.  272)  ;  (6)  an  action  to 
compel  the  surrender  of  certain  written 
instruments  made  by  plaintiff  and  de- 
livered to  an  agent,  to  be  issued  upon 
a  certain  contingency,  and  which  until 
duly  issued  are  not  of  value  as  obllga* 
Hons  against  plaintiff  fWpstern  R.  Co. 
V.  Bayne,  76  N.  T.  1)  ;  (7)  an  action 
to  compel  a  corporation  to  repurchase 
stock  sold  by  It  to  plaintiff  In  ac- 
cordance with  an  agreement  made  at 
the  time  of  such  sale  (WIl!«on  v.  Tor- 
chon Lace,  etc.,  Co.,  167  Mo.  A.  306, 
149  SW  1156)  :  (8)  an  action  by  one 
executor  against  another  to  establish 
a  debt  owing  by  defendant  executor  to 
testator,  and  to  determine  the  dis- 
position to  be  made  of  the  fund  thus 
created  (Rogers  v.  Maguire,  76  Hun 
133,  27  NYS  276);  (9)  an  action  by 
the  receiver  of  an  Insolvent  corpora- 
tion seeking  an  accounting  from  persons 
to  whom  the  corporation  has  made 
preferential  transfers,  the  setting  aside 


of  such  tramsfers.  and  an  inJumiN 
restraining  them  from  disposing  of  •l.r 
property  pendente  lite,  although 
property  transferred  consists  wholly  ' 
notes  and  money  <  Stlef el  t.  New  Tit< 
Novelty  Co.,  14  App.  Div.  171.  4!  SI.- 
1012)  ;  (10)  an  action  under  the  f-'-- 
eral  statute  to  determine  adverse  clxi.'-.- 
to  mining  ground  (St^oshone  Mln.  C-  • 
Rutter,  87  Fed.  801,  31  CCA  223  l.;' 
75  Fed,  37])  :  (11)  a  statutory  acti 
by  the  district  attorney  of  a  c-iun'j 
to  forfeit  a  lease  of  a  county  road  1-t 
noncompliance  with  the  provision*  ■■' 
the  lease  (Tillamook  County  v.  WiN' ■■ 
River  Road  Co..  49  Or.  809.  89  P  H'-. 
and    (12)    a  statutotr    action   by  t 
creditor  against  his  debtor's  next 
kin  and  legatees  for  a  Judgment  ft  t- 
apportioned   among  them    (Herzoe  r 
Marx,  58  Misc.  356,  110  NTS  luZ-'- 
[b]    70r  other  Uiutrmtloiia  of  a-- 
tlons  held  to  be  of  an  equitable  char- 
acter see  Kuzek  v.  Magaha,  148  F<>.'. 
618.  78  CCA  465 :  Jones  v.  HMk\k^ 
73  Mo.  A.  351:  Oest  v.  Hendrlck. 
Misc.  258,  124  NYS  900 ;  Byrne  v.  .V^- 
Keachie,  29  S.  D.  476.  137  N.  W.  J** 

82.  Raymond  v.  Toledo,  etc.  It  Ok 
57  Oh.  St  271,  48  NE  1093.  See 
cases  Infra  notes  83-86. 

83.  Smith  v.  Bodine,  74  N.  T.  30;  J-  n- 
klns  v.  Dean,  55  Hun  806.  7  NY?  Vv- 

84.  Smith  V.  Bodine,  74  N.  T.  10 
Lindner  v.  Starin,  128  App.  Dlv.  s«r 
113  NYS  201  [rev  60  Mlmx  431.  II.' 
NTS  8521 :  Volcly  v.  Aiello,  CS  Mix 
629,  120  NTS  212. 

8B,  Hudson  V.  BuA,  42  Mo.  A.  11* 
88.  Raggin  T.  Kelly,  1S6  cat.  ii\ 
68  P  140 :  Remaen  v.  New  York.  «■•. 
R  Co..  Ill  App.  EHv.  418.  97  NTS  »! 
Bucherv.  Carroll.  12  Hun  (N.  Y.)  ttt- 
Raymond  v.  Toledo,  etc.  R.  Co..  ST 
St  271.  48  NE  1098;  Olllett  v.  Tn- 
gania,  13  Wis.  472. 

87.  Cree  v,  L^wls,  49  Colo.  186.  IV- 

88.  'McLaughlin  v.  Del  Re.  64  r»l 
472,  2  P  244  :  Geltx  v.  Amsden.  125  Ma 
A.  592,  102  SW  1087 ;  Atlantic,  etc.  Mr 
Line  R.  Co.  v.  Victor  Mfg.  Co..  79  S  0 
266,  60  SE  676;  Redwater  L4ui<1.  e:c. 
Co.  V.  Jones,  27  S.  D.  194,  ISO  XW  S5 

"The  fact  that  there  is  an  alleratt'O 
of  damages,  in  a  certain  amount,  ir- 
scrted  In  the  bill,  does  not  aU<?r  !> 
nature  of  the  action.  A  atatempni  c( 
damages  from  the  acts  sought  to  b« 
restrained  ought  not  to  change  an  I^ 
thin,  otherwise  in  equity.  Into  on?  it 
law,  any  more  than  a  request  for  re- 
straint. In  an  action  at  law.  shoali 
change  It  Into  one  solely  In  enuity.' 
Oeltx  V.  AmsdMi,  125  Mo.  A.  692.  iK 
SW  1027.  1028. 

88.  Watt  V.  Barnes,  41  2nd.  A  4K, 
84  NE  168. 

80l   Hubb«ll  T.  Sibley,  SO  N.  Y.  46L 
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ACTIONS 


[IC.J.]  1047 


A.  In  OenoraL  The  code  proTisions  alM^hing;  forms 
of  action  and  providing  for  a  single  form  of  eivil 
action*^  usually  also  in  express  terms  abolish  the  dis- 
tiDCtion  between  actions  at  law  and  snits  in  equity 
but  while  thVire  has  been  some  nn^ertain^  and 
diversity  of  opinion,  particularly  in  the  earlier  eases, 
as  to  the  exact  nature  and  extent  of.  the  change 
thereby  effected,*'*  it  is  well  settled  that  it  is  not  so 
extensive  as  the  broad  terms  of  the  provisions  might 
imply."  Clearly  the  mere  formal  distinctions  have 
been  abolished,^  hut  this  seems  to  be  practically  all 


that  has  been  effected,"  for  it  has  been  repeatedly 

recognized  that  the  inherent  distinctions  between 
legal  and  equitable  principles,  causes,  and  forms  of 
relief,  still  remain,^  and  are  beyond  the  power  of 
the  legislature  to  change.**  The  rights  of  the  par- 
ties, and  the  principles  by  which  they  are  to  be 
determined,  are  not  affected,^  and  the  various  reme- 
dies for  their  enforcement,  although  administered 
in  a  different  form,  and  under  a  different  name, 
through  the  medium  of  a  single  civil  action,  still 
remain while,  on  the  other  hand,  the  change  does, 


91.   See  supra  !  X2S. 

[a]   BffMit  Of  v«aMxal  provMoiuk — 

In  some  Jurisdictions  the  codes,  while 
abolishing:  fortns  of  action  and  pro- 
viding for  a  single  form  of  civil  ac- 
tion, do  not  In  express  terms  abolish 
the  distinctions  between  actions  at 
law  and  suits  In  equity,  but  these 

{irovislone  are  construed  as  abolish- 
ng  not  only  the  distinctions  between 
different  forms  of  actions  at  law,  but 
also  tbe  mere  formal  distinctions  be- 
tween actions  at  law  a.iid  suits  in 
equity.  Houtz  v.  Glabomil  Utah  173; 
Browder  v.  Phlnney,  30  wash.  74,  70 
P  2G4. 

98.  tr.  B. — Madden  v.  McKenxIe, 
144  Fed.  64.  75  CCA  222. 

Alaska. — Seattle  First  Nat.  Bank  V. 
Fish,  2  Alaska  344. 

Colo. — Blatchley  v.  Coles,  6  Colo.  82. 

Ida. — Coleman  y.  Janers,  IS  Ida. 
125   85  F  894 

Ind. — Bonn'ell  v.  Allen,  58  Tnd.  133. 

Kan. — Decring  v.  Boyle,  8  Kan.  526. 
12  AmR  480:  Oolng  v.  Oms.  8  Kan. 
85:  Chick  v.  WtUetts,  2  Kan.  384. 

Minn. — Holmes  v.  Campbell,  12 
Hinn.  221. 

N.  Y.— Lattin  v.  McCarty,  41  N.  T. 
107:  Giles  v.  Lyon,  4  N.  T.  600,  1 
CodeRepNS  257;  New  York  Security, 
etc.,  Co.  V.  Saratoga  Gas,  etc,  Co.,  88 
Hun  569,  34  NTS  890  [aft  157  N.  Y. 
689.  51  NE  1092];  Corson  v.  Ball,  47 
Barb.  452.  . 

N.  C. — Staton  v.  Webb,  1 37  N.  C.  35, 
49  SE  55;  John  L.  Roper  Lumber  Co. 
V.  Wallace,  93  N.  C.  22. 

Oh. — Culver  v.  Rodgers,  33  Oh.  St. 
537;  Goble  v.  Howard,  12  Oh.  St.  166; 
Clayton  v.  Preet.  1«  Oh.  St.  544. 

S.  D. — ^Kenny  v.  McKenzle,  25  S.  D. 
4S5,  127  NW  E97:  Sykes  v.  Canton 
First  Mat.  ^nk,  2  S.  D.  242,  49  NW 
1058. 

See  Montllls  v.  Van  Byekel,  8  Porto 
Rico  IBS. 

"The  end  sought  to  be  attained  Is 
to  obviate  - circuity  and  multiplicity 
of  actions,  variety  of  forms  qf  ac- 
tion and  complication  Incident  there- 
to, and  to  facilitate  the  application 
of  the  principles  of  law  and  equity 
where  they  apply  to  a  greater  or  less 
extent  to  the  same  causes  of  action." 
John  L.  Roper  Lumber  Co.  v.  Wal- 
lace, 92  N.  C.  22,  26.  "When  a  party's 
legal  and  equitable  rights  were  ad- 

iudicated-ln  distinct  and  separate  trl- 
unals,  as  a  matter  of  course  If  he 
appealed  to  the  wrong  tribunal  his 
action  failed,  and  he  had  to  com- 
mence anew  In  the  proper  one.  But 
with  the  change  of  our  Judicial  sys- 
tem the  reason  for  the  rule  and  the 
rule  Itself  ceased  to  exist."  Holmes 
V.  Campbell.  12  Minn.  221. 

93.  Russell  v.  Minnesota  Outfit.  1 
Minn.  162,  165  (where  th«  court  said: 
"How  far  the  act  has  changed  or 
blended  the  fomrs  of  law  and  equity. 
It  is  Impoaalbte  now  to  say.  Different 
Judges  of  New  York,  of  distinguished 
talent,  have  differed  widely  upon  the 
question,  and  up  to  the  present  time 
no  certain  rules  haye  been  adopted 
by  the  courts  of  that  state  which  may 
be  considered  as  safe  guides  of  prac- 
tlce  In  all  cases");  Wooden  v.  Waffle, 
6  HowPr  (N.  T.)  145. 

•4.  De  Witt  T.  Hays,  2  Cat.  468, 
56  AmD  862:  Russell  Minnesota 
Outfit,  1  Minn.  162;  Reubens  v.  Joel, 
18  N.  T.  488:  John  L.  Roper  Lumber 
Co.  V.  Wallace,  98  N.  C.  22. 

"The  legislature.  In  providing  that 


'there  shall  be  but  one  form  of  dvll 
action,'  cannot  be  supposed  to  have 
intended,  at  one  fell  stroke,  to  abolish 
all  distinction  between  law  and 
equity,  as  tto  actions.  Such  a  con- 
struction would  lead  to  Infinite  per- 
plexities and  endless  difficulties."  De 
Witt  V.  Hays.  2  Cal.  46S,  468,  56  AmD 
S52.  "What  are  the  distinctions  be- 
tween actions  at  law  and  suits  In 
equity?  The  most  marked  distinction 
obviously  consists  in  their  different 
modes    of    relief.    ...    By  what 

firocess  can  these  two  modes  of  re- 
let be  made  Identical?  .  .  .  An- 
other leading  distinction  between 
common  law  actions  and  suits  In 
equity  consists  In  their  different 
modes  of  trial.  The  former  are  to  be 
tried  by  a  Jury,  the  latter  by  the 
court.  Can  the  l^lslature  abolish 
this  distinction?"  Reubens  v.  Joel, 
13  N.  Y.  488,  493  (per  Selden,  J.). 
96.  Cal. — smith  V.  Rowe,  4  Cal.  6. 
Znd. — Bonnell  v.  Allen,  53  Ind.  130; 
Kmmons  v.  Klger,  28  Ind.  488. 

Minn. — Holmes  v.  Campbell,  12 
Minn.  221. 

Nev. — Branson  v.  T.  W.  W.,  30  Nev. 
270,  96  P  364. 

N.  C. — John  L.  Roper  Lumber  Co.  v. 
Wallace,  93  N.  C.  22. 

S.  T>. — Ssrkea  V.  Canton  First  Nat. 
Bank,  2  S.  D.  242.  49  NW  1058. 

See  also  cases  supra  note  92,  and 
infra  notes  97-98. 

96.  Smith  v.  Rowe,  4  Cal.  6;  De 
Witt  v.  Hays,  2  Cal.  463.  66  AmD  352; 
Russell  V.  Minnesota  Outfit,  1  Minn. 
162;  Park,  etc.,  Co.  v.  Hubbard,  134 
App.  Div.  468,  119  NYS  347  [aff  iH  N. 
Y.  136,  91  NB  2611;  Dalton  v.  Vander- 
veen  8  Mlsa  484,  29  NYS  842,  23 
NYCIvProc  448,  81  AbbNCas  430.  See 
also  coses  Infra  note  97. 

"The  statute  provisions  of  1853. 
abollshlnff  the  distinction  between 
law  and  equity,  have  not  changed  the 
character  of  the  relief  to  which  a 
party  Is  entitled,  but  only  the  form 
and  manner  of  obtaining  it."  Russell 
T.  Minnesota  Outfit,  1  Ulnn.  162,  164. 

97.  Cal. — Smith  v.  Rowe.  4  Cal. 
6;  De  Witt  V.  Hays,  2  Cal.  468.  6i 
AmD  352. 

Colo. — Danlelson  v.  Gude.  11  Colo. 
87,  17  P  283;  FlUmore  v,  Wslls,  10 
Coio.  228,  IB  P  343,  3  AmSR  567; 
Denver  Bxch.  Bank  v.  Ford.  7  Colo. 
314,  8  P  449:  Cary  Hardware  , Co.  v. 
McCarty.  10  Colo.  A.  200,  50  P  744. 

Ida. — Dewey  v.  Schreiber  Xmpl.  Co., 
12  Ida.  280.  85  P  921. 

Ind. — TJoherty  v.  HolUday,  137  Ind. 
282.  32  NE  816.  36  NE  907. 

Minn. — Russell  v.  Minnesota  Outfit, 
1  Minn.. 162. 

Mo. — State  v.  Evans.  176  Mo.  310, 
75  SW  914;  Bliss  v.  Prltchard.  67  Mo. 
181 ;  Lackland  v,  Garesche,  56  Mo. 
267:  Hunter  v.  Hunter.  50  Mo.  445; 
Rutherford  v.  Williams.  42  Mo.  18: 
Fowles  V.  Bentley,  135  Mo.  A.  417, 
115  SW  1090. 

Nebr. — Hopkins  v.  Washington 
County.  56  Nebr.  596,  77  NW  58;  Wil- 
cox v.  Saunders,  4  Nebr.  569. 

N.  Y. — Gould  v.  Cayuga  County  Nat. 
Bank,  86  N.  Y.  75;  Chlpman  v.  Mont- 
gomery, 63  N.  Y.  221;  Hubbell  v.  Sib- 
ley, 50  N.  Y.  468:  Voorhls  v.  Chllds. 
17  N.  Y.  354:  Reubens  v.  Joel,  13  N. 
Y.  488;  Park,  etc.,  Co.  v.  Hubbard.  134 
App.  Div.  468,  119  NYS  847  taff  198 
N.  Y.  136,  91  NE  2611;  Linden  v. 
Hepburn,  6  N.  Y.  Super.  Wi,  i  HowPr 
188.  8  CodeRep  166;  Dalton  v.  Van- 


derreer,  8  Misc.  484,  29  NTS  842,  28 
NYClvProo  443,  31  AbbNCas  480; 
Marsh  V.  Benson,  11  AbbPr  241,  19 
HowPr  415  [rev  on  other  grounds  34 
N.  Y.  8681;  Le  Roy  v.  Marshall, 
8  HowPr  373:  Wooden  t.  Waffle,  6 
HowPr  146;  Merrifleld  v.  Cooley,  4 
HowPr  272. 

N.  C— Wilson  v.  Green.  -135  N.  C- 
848,  47  SE  469;  John  L.  Roper  Lum- 
ber Co.  v.  Wallace,  93  N.  C.  22;  Mat- 
thews v.  McPherson,  65  N.  C.  189. 

Oh.— Dixon  V.  Caldwell,  15  Oh.  St. 
412.  86  AmD  487;  Klonne  v.  Brad- 
street,  7  Oh.  St.  322;  Lamson  v.  Pfaff, 

1  Handy  449,  12  Oh.  Dec.  (Reprint)  231. 
Okl.— Olson  v.  Thompson,  6  Okl.  74, 

48  P  184. 

S.  C. — Chapman  t.  Lipscomb,  18  8. 
C.  222. 

"S.  b. — Sykes  V.  Canton  First  Nat. 
Bank,  2  S.  D.  242,  49  NW  1058. 

Utah.— Kahn  v.  Old  Tel.  Mln.  Co., 

2  Utah  174  :  Zelle  v.  Morltz.  1  Utah  283. 
Wis. — Deery  v.  McClintock,  31  Wis. 

195;  Bonesteel  v.  Bonesteel,  28  Wis. 
245. 

"The  legislature  may  abolish  the 
old  forms  of  actions,  and  has  done  so, 
but  the  essential  principles  of  equi- 
table actions  and  equitable  relief,  as 
distinguished  from  legal  actions  and 
remedies,  are  as  vital  now,  and  as 
clearly  marked  and  defined,  as  beforo 
the  enactment  of  the  code."  Bonesteel 
V.  Bonesteel,  28  Wis.  245.  250.  ' 

98.  Gould  V.  Cayuga  County  Nat. 
Bank,  66  N.  Y.  75;  Reubens  v.  Joel, 
13  N.  Y.  488,  497  (where  the  court, 
per  Selden,  J.,  said  that  It  "is  plain 
without  authority,  that  the  constltn- 
llon,  by  confcrrini:  Jurisdiction  in 
law  and  equity,'  has  not  only  recog- 
nized the  distinction  between  them, 
but  placed  that  distinction  beyond 
the  power  of  the  legislature  to  abol- 
ish"); Ireland  v,  NicholB,  21  N.  Y. 
Super.  208,  211  [aft  46  N.  T.  413] 
(where  the  court  said:  "The  legisla- 
ture could  not.  of  course,  destroy  the 
essential  distinctions  between  legat 
and  equitable  principles");  Bonesteel 
V.  Bonesteel,  28  Wis.  246,  260  (wherv 
the  court  said:  "There  are  certain 
essential  and  Inherent  distinctions  be- 
tween actions  at  law  and  In  equity, 
to  abolish  which  Is  beyond  the  power 
of  leitlslatlve  enactment"). 

"The  rlRht  to  have  equity  contro- 
versies dealt  with  by  equltsble  meth- 
ods is  as  sacred  as  the  right  of  trial 
by  jury."  Brown  v.  Kalamasoo  Clr. 
Judge.  75  Mich.  274,  284.  42  NW  827, 
IS  AmSR  438.  5  LRA  226. 

99.  Ind. — Matlock  v.  Todd,  25  Ind. 
128:  Emmons  v.  Klger.  23  Ind.  483. 

Mo.— Mevers  v.  Field,  37  Mo.  434. 
Nebr. — Wilcox  v.  Saunders.  4  Nebr. 
669. 

N.  Y. — Cole  V.  Reynolds.  18  N.  Y. 
74:  Peck  V.  Newton.  46  Barb.  173; 
Arndt  V.  Williams.  16  HowPr  244. 

N.  C. — Matthews  v.  McPherson,  66 
N.  C.  189. 

Oh. — Dixon  v.  Caldwell,  15  Oh.  St. 
412,  86  AmD  489;  Lamson  v.  Pfaff,  1 
Handy  449,  12  Oh.  Dec.  (Reprint)  281. 

S.  D. — Kenny  v.  MoKensle.  26  8.  D. 
485,  127  NW  597. 

[a]  The  distlikotlon  between  Ugul 
and  •qoltabla  rlslita  Is  not  affected 
by  the  code.  Richardson  v.  Means. 
22  Mo.  496:  Matthews  v.  McPherson, 
66  N.  C.  189:  Dixon  v.  Caldwell,  IS 
Oh.  St.  412,  86  AmD  487. 

1.  Wilcox  V.  Saunders,  4  Nebr.  669; 
Klonne  T.  Bradstrset^Oh.  St.  882. 
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not  create  any  new  causes  of  action,'  or  extend  the 
jurisdiction  of  the  courts  to  matters  not  previously 
of  either  legal  or  equitable  judicial  cognizance,'  or 
entitle  a  party  to  recover  in  a  case  where  previously 
he  could  not  have  recovered  either  at  law  or  in 
equity.*  If  an  action  is  of  a  purely  legal  nature  it 
must  be  determined  according  to  legal  principles," 
and  if  of  a  purely  equitable  natuiie  it  must  be  deter- 
mined upon  equitable  principles,"  and  if  partly  legal 
and  partly  equitable  both  legal  and  equitable  prin- 
ciples must  be  applied.*  But  whether  the  rights  in- 
volved are  such  as  were  formerly  cognizable  at  law 
or  in  equity,  they  may  now  be  enforced  in  the  same 
court,*  and  by  the  same  form  of  action* 

In  a  few  of  the  code  states  the  codes,  while  ex- 
pressly abolishing  forms  of  action  and  providing  for 
a  single  form  of  civil  action,^"  do  not  in  terms 
abolish  the  distinction  between  actions  at  law  and 
gaits  in  equity,  but  on  the  contrary  expressly  pro- 


"The  only  change  made  by  the  code 
in  this  particular  consistB  In  the  form 
of  the  action,  and  not  in  any  sub- 
stantial modlllcation  of)  the  remedy." 
Klonne  v.  Bradstreet.  7  Oh.  St.  322, 
325.  "ReTlef  may  be  obtained  under 
the  code  In  all  cases  where  it  could 
be  granted  before,  whether  at  law 
OP  in  equity."  Willard  Equity  J\ir. 
rquot  Wilcox  v.  Saunders.  4  Nebr. 
6S9,  687].  "If,  under  the  former  sys- 
tem, a  elven  state  of  facta  would 
have  entitled  a  party  to  a  decree  In 
equity  In  his  favor,  the  -same  state 
01  facts  now,  In  an  action  prosecuted 
In  the  manner  prescribed  by  the  Code. 
will  entitle  him  to  a- Judgment  to  the 
same  effect.  If  the  facts  are  such  as 
that,  at  the  common  law,  the  party 
would  have  been  entitled  to  judg- 
ment, he  will,  by  proceeding  as  the 
Code  recmires,  obtain  the  same  Judg- 
ment." Cole  V.  Reynolds,  18  N.  T.  74, 
76;  Peck  v.  Newton.  4«  Barb.  (N.  T.) 
17S,  174. 

t.  Cole  V.  Reynolds,  18  N.  T.  74; 
Peek  V.  Newton.  46  Barb.  (H.  T.)  178; 
Cropsey  t.  Sweeney,  27  Barb.  (K.  T.) 
810.  ^ 

"In  some  cases  parties  are  allowed 
to  maintain  an  action  who  could  not 
have  maintained  it  before,  but  In  no 
case  can  such  an  action  be  maintained 
where  no  action  at  all  could  have  been 
maintained  before  upon  the  same  state 
of  facts."  Cole  v.  Reynolds,  IS  N.  T. 
74,  76. 

8.  Cropsey  v.  Sweeney,  27  Barb. 
(K.  T.)  810.  311  (where  the  court  said: 
"It  cannot  be  supposed  that  the  aboli- 
tion, in  words,  of  the  distinction  be- 
tween actions  at  taw  and  suits  In  equi- 
ty, by  the  code,  was  intended  to  break 
up  the  well-settled  fundamental  prin- 
ciples and  limits  of  common  law  and 
equitable  Jurisdiction,  and  cnien  to 
courts,  as  proper  subjects  of  Judicial 
discretion,  a  class  of  moral  wrongs, 
or  misfortunes,  not  before  the  legiti- 
mate subjects  of  legal  or  equitable 
Investigation  or  redress"). 

[a1  Other  etatemsnts  of  rule.^ — (1) 
While  one  court  possesses  all  the 

Sower  and  exercieea  the  functlona  of 
oth  the  former  courts  of  law  and 
equity.  It  has  not  acquired  by  the 
blending  of  the  two  tribunals  any 
right  or  authority  which  did  not  be- 
long to  one  or  the  other  of  their  for- 
merly separate  Jurisdictions.  Onder- 
donk  T.  Hott.  14  Barb.  <N.  T.)  106. 
(2)  An  action  does  not  lie  under  the 
code,  except  In  cases  where  the  sub- 
ject matter  of  such  action  furnished 
ground,  prior  to  the  code,  for  the  main- 
tenance of  either  an  action  at  law  or 
a  bill  in  equity,  or  where  the  object 
of  the  action  Is  to  attain  that  which 
prior  to  the  code  was  attainable  by 
means  of  a  writ  of  scire  facias  or  of 
quo  warranto,  or  by  Information  In 
the  nature  of  quo  warranto,  or  where 
the  action  is  brought  by  the  attor- 
ney-general against  a  corporation  on 
some  of  the  grounds  enumerated  in 


the   code.    Southern  Porcelain 
Co.  V.  Thew,  5  S.  C.  6. 

4.  Woodford  v.  Leavenworth,  14 
Ind.  311:  Peck  v.  Newton,  46  Barb. 
(N.  T.)  173. 

5.  Bentley  v.  Crummey,  119  Ga. 
911,  47  SE  209;  De  Lacy  v.  Hurst,  83 
Ga.  ?23,  9  SE  1052. 

6.  Bentley  v.  Crummey,  119  Ga. 
911,  47  SB  209;  De  Lacy  v.  Hurst,  83 
Ga.  223,  9  SE  1052;  Doherty  v.  Holli- 
day,  137  Ind.  282,  82  NE  315,  36  NE 
907. 

7.  Bentley  v.  Crutnmey,  119  Ga. 
911,  47  SE  209;  De  Lacy  v.  Hurst,  83 
Ga.  223,  9  SE  10S2. 

8.  Ga.— De  Lacy  T.  Hurst.  83  Ga. 
223,  9  SE  10G2. 

Ida. — Coleman  v.  Jaggers,  12  Ida. 
125.  85  P  894. 

-  Ind.— 'BonneU  v.  Allen.  63  Ind.  130, 
133  (where  the  court  said:  "We  no 
longer  have  courts  of  law  and  courts 
of  equity.  All  our  courts  are  courts 
of  law  and  equity"). 

Kan. — ^Deering  Boyle,  8  Kan.  626, 
12  AmR  480. 

Minn. — Holmes  v.  Campbell,  12 
Minn.  221. 

Mo. — McFarland  v.  Missouri  Pac. 
R.  Co.,  126  Mo.  263,  28  BW  690:  Pot- 
ter T.  Whitten,  161  Mo.  A.  118,  142 
SW  453. 

Nev. — Botsford  v.  Van  Riper,  38 
Nev.  166,  110  P  706. 

N.  T.— Ireland  v.  Nichols.  81  N.  T. 
Super.  208  [aft  46  N.  T.  4181. 

S.  D. — ^Kenny  v.  McKensle,  26  8.  D. 
486,  lil  NW  597. 

Wash. — Brown  v.  Baldwin,  46 
Wash.  106,  89  P  483. 

9.  Ida.— <:oleman  v.  Jaggera,  12 
Ida  125,  85  P  894. 

Ind. — Adams  v.  Shewalter,  139  Ind. 
178,  38  NE  607. 

Kan. — Brawley  T.  Smith,  8  Kan.  A. 
411.  64  P  804. 

Minn. — Holmes  v.  Campbell,  12 
Minn>  221. 

Nebr. — Wilcox  v.  Saunders,  4  Nebr. 
569. 

N.  T.— Cole  V.  Reynolds,  18  N.  T. 
74;  Ireland  v.  Nichols,  31  N,  T.  Super. 
208  faff  46  N.  T.  4181. 

8.  D. — Kenny  v.  McKensie,  26  8.  0. 
485,  127  NW  597. 

Wash. — Browder  v,  Phlnney,  30 
Wash.  74,  70  P  264. 

fa]  OompelUng  eleotlen. — The  dis- 
tinction between  actions  at  law  and 
suits  in  equity  having  been  by  statute 
expressly  abolished.  It  is  error  to 
compel  plaintiff  to  elect  whether  he 
will  proceed  in  equity  or  at  law. 
Brawley  v.  Smith,  8  Kan.  A.  411,  64 
P  804. 

10.  See  supra  i   128,  and  cases 

Infra  notes  11-19. 

11.  Klrby  Dig.  Ark.  (1904)  |  8983. 
18.    Conyngham  v.  Smith,  16  Iowa 

471;  Origsby  v.  Barr,  14  Bush  (Ky.) 
330;  Praley  v.  Peters.  12  Bush  (Ky.) 
469;  Iowa  Code  (1897)  I  3426;  BuUltt 
Code  Ky.  (1899)  1  6. 

ISi   Prloe  r.  .Atna  Ins.  Co.,  80  Iowa 


vide  for  legal  and  equitable,^^  or  ordinary  and  equi- 
table proceedings  in  such  civil  action,"  to  be  appUed 
with  regard  to  causes  or  issues  previously  cognizable 
at  law  or  in  equity  respectively,"  and  provide  for 
separate  dockets  for  legal  and  equitable  actions.** 
While  it  seema  that  some  uncertainty  has  existed  as 
to  the  exact  effect  of  these  provisions,''  it  has  been 
stated  substantially  in  accordance  with  the  rules  in 
other  code  states,^^  that  while  the  essential  distinc- 
tions between  legal  and  equitable  rights,  principles, 
and  jurisdiction  are  preserved,*^  it  was  the  intention 
to  abolish,  as  far  as  practicable,  all  the  merely 
formal  distinctions  in  the  proceedings,'^  as  in  regard 
to  matters  of  pleading.'"  In  Oregon,  although  the 
code  expressly  abolishes  the  distinction  between  dif- 
ferent forms  of  action  at  law,"  the  distinctions 
between  actions  at  law  and  suits  in  equity  are 
preserved,'*  even  with  r^ard  to  matters  of  form." 
[$  177]   b.  Ai  to  FleadingB  and  Proof.  Under 

Mfg.  408,  46  NW  1053;  Grigsby  v.  Barr.  14 
Bush  (Ky.)  330;  Fraley  v.  Peters.  12 
BuBh  (Ky.)  469.  See  also  Klrby  Dig. 
Ark.  (1904)  8|  6934.  6986;  Iowa  Code 
(1897)  ii  3427,  3481;  BulUtt  Code  Ky. 
(1899)  S  6. 

[a]  TUs  prorlsion  doss  fiot  gnat 
Jnzlsdiotlon,  but  merely  preserves 
the  distinction  between  legal  and 
equitable  proceedings.  Origsby  v. 
Barr,  14  Bush  (Ky.)  830. 

[b]  An  aotiott  on  a  note  is  by  ex- 
press provision  -of  the  Code  E  3428. 
by  ordinary  proceedings.  Tuttle  v. 
Bisbee,  144  Iowa  63,  120  NW  699. 

14.  See  Infra  |  178. 
U.  Shepard  v.  Ford,  10  Iowa  502. 
16.  Bee  cases  supra  note  98. 
IT.  Searles  v.  Northwestern  Mut. 
L.  Ins.  Co.,  148  Iowa  66.  186  NW  801, 
29  LRANS  406:  Shepard  V.  Ford,  19 
Iowa  602,  604  (where  it  is  said  that 
It  was  not  Intended  "to  abolish  the 
distinction  between  law  and  equity 
principles  or  Jurlsdlctloif' ) ;  Claussen 
V.  Lafrens,  4  Greene  (Iowa)  224,  Hi 
(where  the  court  said:  "That  the  Code 
has  abolished  all  distinctions  In  the 
forms  of  actions  at  law,  is  true:  but 
it  is  not  true  that  law  and  equity  are 
blended.  The  legislature  had  the 
power  to  do  the  one,  but  not  the 
other");  Fraley  v.  Peters,  12  Bush 
(Ky.)  469. 

U.  Shepard  v.  Ford,  10  Iowa  602. 
•  "As  we  now  understand  it,  the  leg- 
islature Intended  to  sweep  away  the 
common  law  forms  of  action  with  all 
their  technical  modes  of  pleading,  and 
to  substitute  in  their  place  one  simple, 
uniform  mode  of  procedure  by  peti- 
tion, which  should  be  alike  applicable 
to  law  and  equity  relief.  They  did 
not  mean  by  tnis  to  abolish  the  dis- 
tinction between  law  and  equity  prin- 
ciples or  Jurisdiction,  but  merely  to 
change  the  rule  or  course  of  proceed- 
ing by  which  the  remedy  in  these 
two  Jurisdictions  might  be  adminis- 
tered through  the  same  simple  forms 
and  as  far  as  possible  under  like  rules 
of  practice."  Shepard  t.  Ford.  19 
Iowa  602,  604. 

19.  Taylor  t.  Adair,  22  Towa  279; 
Shepard  v.  Ford,  10  Iowa  602. 

20.  Burrage  v.  Bonansa  QolA,  etc, 
Mln.  Co.,  12  Or.  169,  6  P  786;  Beacan- 
non  V.  Llebe.  11  Or.  448.  6  P  271.  See 
also  supra  i  128. 

'  21.  yan  de  Wiele  ▼.  Garbade,  69 
Or.  686,  120  P  762:  Cohn  v.  Wemme. 
47  Or.  146,  81  P  981,  8  AnnCas  608; 
Burrage  v.  Bonansa  Oold,  etc.,  Mln. 
R.  Co..  12  Or.  169,  6  P  766;  Beacannon 
V.  Llebe.  il  Or.  448,  6  P  273:  Knowles 
V.  Herbert.  11  Or.  54,  240,  4  P  126. 

[a]  Altlion^  prestded  orsr  bj  tae 
same  Judge,  courts  of  law  and  courts 
of  equity  are  in  this  state  essentially 
different  forums.  Cohn  v.  Wemme, 
47  Or.  146,  81  P  981,  8  AnnCas  5Q8. 

Sfl.  Beacannon  v.  Liebe,  11  Or.  443, 
446,  6  P  S7S  (where  the  conrt  said: 
"Our  code,  I  think,  preserves  the 
forms  of  actionf  and  suits  as  distinct 
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the  codes  and  practice  acts,  vhetbir  the  nattrre  of 

the  action  be  I^al  or  equitable,  the  form  of  the 
pleadings  is  the  same,^  it,  being  only  necessary  to 
state  in  plain  and  eoneise  langu^e  the  material 
facts  constituting  the  cause  of  action  or  defense," 
and  the  relief  demanded,*"  without  ex^rassfy  des^- 
nating  the  action  as  either  legal  or  equitable.'*  But 
now,  as  before,  the  same  essential  facts  to  constitute 
a  particular  cause  of  action  or  to  entitle  a  party  to 
particular  relief,  whether  legal  or  equitable,  must  be 
alleged,"  and  proved;^  and  the  general  rules  still 
obtain,  that  the  allegations  and  the  proofs  must  cor- 
respond,** and  that  the  judgment  must  follow  the 
pleadii/gs.^  Since  the  distinctions  between  legal 
and  equitable  rights  and  remedies  ^till  remain,'^  and 
legal  and  eViuitable  principles  are  still  applied  in 
regard  to  their  enforcement,'*  the  pleadings,  al- 
though in  the  form  prescribed  by  statute,  should 
be  drawn  with  reference  to  these  distinctions,^ 
and  should  show  the  legal  or  .equitable 
nature  of  the  cause  of  action,"  or  defense,"  and 
relief  sought,"  so  as  to  enable  the  court  to  see 


from  each  other.  There  may  be  no 
very  pood  reason  why  the  fllatlnctlon 
has  been  retained,  but  it  Is  too  strong- 
ly indicated  in  the  code  to  be  Ignored 
by  the  courts:  and  any  change  made 
In  the  practice  In  that  particular 
must  be  effected  by  the  legislative 
branch  of  the  government"). 

23.  Wllcoz  V.  Saunders,  4  Nebr. 
5«9;  Milllkln  v.  Cary,  6  HowPr  (N. 
T.)  272:  Reid  v.  King,  158  N.  C.  8S. 
73  SE  168:  Browder  v.  Rilnner,  ;*0 
Wash.  74,  70  P  264. 

[a1  A  oontplatait  !■  sol  tMmaxnXlm 
under  the  code  as  not  atatln^  facts 
saffidlent  to  constitute  a  cause  of 
action.  If  It  states  facts  sufficient  to 
constitute  a  cause  of  action  either  at 
law  or  In  equity.  Watstui  t.  Butro,  86 
(^1.  600,  24  P  172,  25  P  64;  White  v. 
Lyons,  42  CaL  279. 

th^  The  olA  form  of  a  Un  In 
eqiii^  Is  no  longer  used  even  in  ac- 
tions of  an  equitable  nature.  Vogel- 
song  V,  St,  Louis  Wood  Fibre  Plaster 
Co.,  147  Mo.  A.  578,  126  SW  804. 

34.  U.  S. — Magwlre  v.  Tyler,  17 
Wall.  25S,  21  L.  ed.  576  [rev  47  Mo. 
115]. 

Ida. — Coleman  T.  Jaggers,  12  Ida. 
125.  8&  P  804. 

Xebr. — Wilcox  v.  Saunders,  4  Nebr. 
569. 

N.  T. — Stevens  v.  New  Tork.  84 
N.  T.  296. 

Wash. — Browder  v.  'Phlnney,  30 
Wash.  74,  70  P  264. 

as.  Magwlre  v.  Tyler,  17  Wall.  (TJ. 
8.)  253.  21  L.  ed.  676  [rev  47  Mo.  115]; 
VogelBons  V.  St  Louis  Wood_  Fibre 
Plaster  Ctf.,  147  No-  A.  678,  126  BW 
804. 

[a1  The  relief  demanded  must  be 
conawtent  with  the  nature  of  the 
cause  of  action,  and  a  complaint  Is 
demurrable  where  It  attempts  to  state 
a  cause  of  action  at  law  and  demands 
equitable  relief.  Consolidated  Rubber 
Tire  Co,  v.  Firestone  Tire,  etc.,  Co., 
1.15  App.  Div.  805,  120  NTS  128  [ait 
199  N.  T.  536.  92*  NB  10811, 

86.  Magwlre  v.  Tyler,  17  Wall.  (U. 
S.)  268,  21  L.  ed.  576  (rev  47  Mo.  116J; 
Stevens  v.  New  Tork,  84  N.  T.  296. 

97.  Ind. — ^Emmons  v.  KIger,  23 
Ind.  488. 

Mo. — ACeyera  t.  Field.  87  Mo.  434; 
MaKulre  v.  Vice,  20  Mo.  428. 

N.  T.— Stevens  t.  New  York,  84  N. 
T.  296;  Rochester  City  Bank  v.  Suy- 
dam,  5  HowPr  216. 

N.  C. — McFarland  v.  Comwell,  151 
N.  C.  428,  66  SB  454;  John  L.  Roper 
Lumber  Co.  v.  Wallace.  93  N.  C.  22. 

S.  C- — Southern  Porcelain  Mfg.  Co. 
V.  Thew,  5  S.  C.  5. 

Utah.— Zelle  v.  Moritz,  1  Utah  288. 

"The  complaint  must,  as  before  the 
passAge  of  the  act,  be  drawn  with  a 
apcclal  view  to  the  relief  demanded; 
and,  unless  It  is  so  drawn,  the  action 


must  fall,  except  in  cases  where  the 
error  Is  cured  by  amendment."  Rus- 
sell V.  Minnesota  Outflt,  i  Minn.  162, 
165.  "If  he  [plalntlfFj  seeks  equi- 
table relief,  the  facta  must  be  stated 
In  such  manner  as  to  show  that  he  ts 
entitled  to  the  relief  prayed  for,  as 
under  the  former  practice;  and  if  he 
claim  redress  at  law,  the  essential 
elements  of  his  cause  of  action  must 
be  stated  with  such  clearness  and 
certainty  as  to  be  Intelligible  to  pro- 
fessional, if  riot  to  ordlnEU>y.  compre- 
henslon.**  Meyers  t.  Field,  87  Mo. 
484.  441.  "It  la  true  that  the  court 
will  award  such  relief,  regardless  of 
formal  prayers,  as  the  pleadings  and 
the  &cta  found  entitle  a  party  to, 
but  it  has  never  been  held  that  the 
court  will  dispense  with  allegations 
In  the  pleadings  which  are  necessary 
to  warrant   the  relief  which,  upon 

E roper  pleadings  and  finding^,  would 
e  given,  whether  asked  for  or  not." 
McFarland  v.  Cornwell,  151  N.  C.  428, 
431,  66  SE  464. 

[a]  For  eanltable  relief.. — To  ob- 
tain the  relief  which  formerly  must 
have  been  sought  bv  a  bill  in  equity, 
the  same  substantial  allegations  must 
now  be  contained  In  the  'complaint 
which  were  then  required  in  the  bill. 
Smmons  v.  Klger,  23  Ind.  483. 

(b]  Whether  oansa  of  action 
stated. — In  order  to  ascertain  wheth- 
er a  complaint,  under  the  code,  sets 
forth  a  sufficient  cause  of  action,  the 
Inquiry  must  be  whether  under  the 
former  practice  the  matters  set  forth 
were  sufficient  either  to  support  an 
action  at  'law  or  a  bill  In  equity,  or 
would  In  part  support  an  action  and 
In  part  a  bill.  Southern  Porctelain 
Mfg.  Co.  V.  Thew,  6  S.  C.  5. 

S8.  Bmmons  v.  Ktger,  28  Ind,  488; 
Stevens  v.  New  York.  84  N.  T.  296. 

as.  Denver  Exch.  Bank  v.  Ford,  7 
Colo.  814,  3  P  449. 

30.  Denver  Exch.  Bank.  T.  Pord,  7 
Colo.  814.  8  P  449;  Stevens  t.  New 
York.  84  N.  Y.  296. 

OonformltT  of  JvAfmnt  to  $Im<- 
Ings  renenulr  see  Judgments  [23 
Cyc  816]. 

31.  Meyers  v.  Field.  87  Mo.  434. 
See  also  supra  S  176. 

sa.  Meyers  v.  Field,  87  Mo.  434. 
See  also  supra  I  176. 

33.  -  Meyers  v.  Field.  87  Mo.  484. 
"The  pleadings  develop  the  nature 

of  the  case,  whether  legal  or  equi- 
table, and  as  thus  presented,  the  court 
proceeds  to  hear  and  determine  It, 
either  as  a  court  of  law  or  of  equity, 
according  to  the  pleadings."  Lack- 
land V.  Garesche,  66  Mo.  267,  270. 

34.  Carbondale  Inv.  Co.  v.  Burdick, 
67  Kan.  329,  72  P  781;  John  L.  Roper 
Lumber  Co.  v.  Wallace,  93  N.  C.  22. 

36.  John  L.  Roper  Lumber  Co.  v. 
Wallace,  93  N.  C.  22. 


what  principles  apply  and  how  they  most  be  ad< 
ministered.*' 

[$  178]  c.  A«  to  Uode^of  TrlaL  Under  the 
codes  and  practice  acts  the  distinction  is  still  Recog- 
nized between  the  methods  of  trying  legal  and  equi- 
table actions  and  issues,''  the  former  being  triable 
by  a  jury,  and  the  latter  by  the  court,*"  even  where 
both  classes  of  issues  are  involved  in  the  same  ac- 
tion.*** In  some  of  the  code  states  separate  dockets 
or  calendars  are  maintained  for  legal  and  equitable 
actions',*^  and  provision  is  made  for  the  transfer  of 
actions  or  issues  from  the  one  to  the  other,^ 

[$  179]  4.  Legal  or  Eanitable  Belief  in  Same 
Form  of  Action — a.  At  Oonunon  Law.  While  a 
court  of  equity  which  has  acquired  jurisdiction  upon 
equitable  grounds  may  sometimes,  in  order  to  ad- 
minister complete  relief,  determine  legal  issues  and 
give  relief  which 'might  be  obtained  in  an  action  at 
law,*^  the  general  rule  at  common  law  is  that  courts 
of  law  deal  only  with  legal  rights,**  and  that  in  an 
action  at  law  it  is  not  competent  to  enforce  purely 
equitable  causes  of  action  or  afford  equitable  relief.*" 

33.  Meyers  v.  SHeld.  37- Mo.  434; 
John  L.  Roper  Lumber  Co.  V.  Wal- 
lace, 93  N.  C.  22. 

37.  Carbondale  Inv.  Co.  t.  Bur- 
dick, 67  Kan.  829,  72  P  781;  John  L. 
Ro^er  Lumber  Co.  v.  Wallace,  98  N. 

'38.'  Cal.— Smith  V.  Rowe,  4  Cal.  «. 
Colo. — Danlelson  V.  Oude,  11  Colo. 
87,  17  P  283. 

Mo. — McFarland  v.  Missouri  Pac. 
R.  Co„  125  Mo.  253.  28  SW  590. 

N.  Y.— Voorhls  v.  Chllds,  17  N.  Y. 
S54;  John  D.  Park,  etc.,  Co.  v.  Hub- 
bard, 134  App.  Dlv.  468,  119  NYS  347 
[aif  198  N.  f.  136.  91  NE  261];  HfU 
v.  McCarthy,  8  CodeRep  49. 

S.  C. — Chapman  v.  Lipscomb,  IS  S. 
C.  222. 

[a1  Zt  Is  error  for  the  court  to 
require  an  equitable  action  to  be 
tried  aa  an  action  at  law.  Dlstler  v. 
Dabney,  7  Wash.  431,  35  P  138,  1119. 

33.  Smith  V.  Rowe,  4  Cal.  6;  Voor- 
hls V.  Chllds,  17  N.  Y.  354;  Chapman 
v.  Lipscomb,  18  S.  C.  222;  Harrison  v. 
Juneau  Bank,  17  Wis.  340.  See  Juries 
[24  Cyc  111  et  seq]. 

"The  question  whether  an  Issue  of 
fact  must  be  tried  by  a  Jury  or  by 
the  court  Is  not  to  be  determined 
from  the  nature  of  the  Issue,  but 
from  the  character  of  the  action  In 
which  such  issue  Is  joined."  Danlel- 
son V.  Gude,  11  Colo.  87,  fl2.  17  P 
283.  See  also  Cree  v.  Lewis,  49  Colo. 
186,  112  P  32«.  . 

40.  See  Juries  [24  Cyc  1131. 

41.  Rowe  V.  Allison,  87  Ark.  206. 
112  SW  395:  Dalton  v.  Vanderveer,  8 
Mtsc.  484,  29  NYS  342,  23  NYClvProc 
443,  31  AbbNCas  430.  See  also  cases 
infra  note  42. 

4J). .  Rowe  V.  Allison.  87  Ark.  206, 
112  SW  395;  Hammond  v.  Harper.  39 
Ark.  248;  In  re  Douglas,  140  Iowa  603, 
117  NW  982;  Kentucky  I-and,  etc, 
Co.  v.  Reynolds.  60  SW  635,  22  KyL 
1389.  See  Pleading  [31  Cyc  292  test 
and  note  80];  Trial  [38  Cyc  1290]. 

[a]  An  api^catlon  by  plalntUt  to 
traaafsr  Hm  entire  ease  to  the  law 
docket,  after  the  complaint  has  been 
amended  so  as  to  state  only  a  legal 
cause  of  action,  Is  properly  refused 
where  defendant  has  Interposed  an 
equitable  defense  presenting  distinct 
equitable  Issues.  Irwin  v.  Cooper,  111 
Iowa  728,  82  NW  757. 

[b]  An  error  In  plaeln#  a  oass 
«|ton  the  wrong  dodket  does  not  ne- 
cessitate a  dismissal,  but  may  be  cor- 
rected by  a  transfer  to  the  proper 
docket.  See  supra  I  133;  and  Trial 
[38  Cyc  1290]. 

43.  See  Equity  [16  Cyc  109-114]. 

44.  Carleton  v.  Neal,  19  Ark.  292; 
Greenup  v.  Sewell,  18  III.  53:  Roy  v. 
Goings,  6  III.  A.  162  [aff  96  111.  361. 
36  AmR  151]. 

40.    Bennett    v.    futterWorth.  _11 
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[§§  179-180 


This  rule  prevails  in  the  federal  courts,**  which  in 
this  regard  are  not  bound  by  the  state  statutes  or 
required  to  conform  to  the  state  practice/'  This 
strict  rule  of  the  common  law  has  to  some  ex- 
tent been  modified  by  constitutional  or  statntory 
provisions  in  a  few  jurisdictions.*"  ' 

180]  b.  Under  Codes  and  Practice  Acts.  Uu- 
der  the  codes  and  practice  acts  a  complete  deter- 
mination of^a  controversy  may  be  made  in  a  single 
civil  action,  and  the  court  may  grant  such  relief, 
whether  legal  or  equitable,  as  the  pleadings  and 
proof  sho7,  to  be  proper,**  and  not  only  to  plaintiff, 
but  to  defendant  as  well;'"  and  as  plaintiff  may 
properly  asser^  both  legal  and  equitable  rights,  and 
demand  both  legal  and  equitable  relief,''*^  both  legal 
and  equitable  relief  may  be,  and  frequently  are, 

Bow.  (U.  S.)  669,  13  Li.  ed.  859;  Schur- 
meter  v.  Connecticut  &(ut.  ~L.  Ins.  Co.,' 
137  Fed.  42,  69  CCA  22;  Gudger  v. 
Western  North  Carolina  R.  Co.,  21 
Pedu  «l;  Carleton  v.  Nea».  19  Ark.  292; 
Greenup  v.  Sewell,  IS  111.  6S;  Roy  v. 
Golners,  6  in.  a.  162  [aff  96  111.  861, 
S6  AmR  l&l]:  WlnnipiseoK^e  Paper 
Co.  V.  Baton,  U  N.  H.  234,  9  A  121. 

"Equitable  causes  and  defenses  are 
not  available  In  actions  at  law,  be- 
cause they  invoke  the  Judgment  and 
appeal  to  the  conscleDce  ox  the  chan- 
cellor, and  the  free  exercise  of  that 

judgment  and  consctencei  Is  forbidden 
n  actions  at  law  by  the  rule  which 
entitles  either  party  to  a  trial  of  all 
the  issues  of  fact  by  a  jury."  Schur- 
meier  v.  Connecticut  Mut.  Ij.  Ins.  Co., 
1S7  Fed.  42,  46,  69  CCA  22. 

[a]  "Vhtitm  an  •qnltahle  Klyltt  la 
enzoroed,  it  must  be  In  the  name  of 
the  party  In  whom  the  le^  title  to 
sue  resides.  Carleton  v.  Meal,  It  Ark. 
292. 

46.  Ijindsay  v.  Shreveport  First 
Nat  Bank,  156  U.  8.  485,  16  SCt  472, 
39  Li.  ed.  505;  Scott  v.  Armstrong, 
146  U.  S.  499,  13  SCt  148.  86  L.  ed. 
1059;  Jones  v.  McMastera,  20  How. 
(U.  S.)  8,  IB  L.  ed.  805;  Bennett  v. 
Butterworth,  11  How.  (U.  S.)  669,  13 
li.  ed.  869:  Schurmeier  v.  Connecticut 
Mut.  L.  Ins.  Co.,  137  Fed.  42,  69 
CCA  22:  Highland  Boy  Gold  Mln.  Co. 
V.  Strlckley,  116  Fed.  862.  54  CCA  186; 
Oravenberg  v.  Laws,  100  Fed,  1,  40 
CCA  240;  Gudger  v.  Western' North 
Carolina  R.  Co.,  21  Fed.  81. 

[a]  XIlaatTatloni. — <1>  An  action 
at  law  cannot  be  maintained  in  a 
federal  court  by  a  third  person  upon 
a  promise  made  and  Intended  for  nls 
benefit,  where  It  does  not  appear  that 
the  party  promising  knew  that  any 
third  person  was  Interested  In,  or 
affected  by,  hts  promise.  Manufac- 
turers* Commercial  Co.  v.  Klots 
Throwing  Co.,  170  Fed.  311,  95  CCA 
208.  (2)  A  suit  which  Involves  the 
recognising  and  marshaling  of  priv- 
ileges under  the  laws  of  Ix>ulaiana 
should  be  prosecuted  on  the  ^ulty 
side  of  a  federal  court.  IbenMlle 
Planting,  etc..  Co.  v.  Monongahela 
Coal  Co.,  168  Fed.  IX,  98  CCA  404. 

47.  Bennett  v.  Butterworth,  11 
How.  (U.  B.)  «<9,  18  L.  ed.  859.  See 
Courts  Til  Cyo  885,  889,  896]. 

48.  Elee  Irvln  v.  Gregory,  13  Gray 
(Mass.)  215  (under  act  of  1863  au- 
thorizing in  certain  cases  an  action  of 
contract  setting  forth  the  facts  and 
praying  for  equitable  relief):  Goyer 
Cold  Storage  Co.  v.  Wllderberger,  71 
Miss.  438,  15  S  235  (holding  that  the 
eftect  of  Const.  9  147.  le  to  permit 
a  court  of  law  to  administer  equit- 
able relief):  Boulton  v.  Hugel,  35  U. 
C.  Q.  B.  402:  Brown  v.  Blackwell,  85 
U.  C.  Q.  B.  239. 

[a]  lb  Canada,  the  Administration 
of  Justice  Act  of  1873  provides  that 
the  courts  of  law  and  equity  shall  be, 
as  far  as  possible,  auxiliary  to  one 
another,  and  that  for  the  purpose  of 
carrying  out  the  objects  of  the  act 
and  causing  complete  and  final  Jus- 
tice to  be  done  in  all  mattere  In  ques- 
tion in  an  aoUon  at  law,  the  court 


afforded  in  the  same  action,"^  as  by  way  of  both 
damages  and  injunctive  relief,^  recovery  of  speci&e 
property  and  injunctive  relief,"  reformation  and 
enforcement  of  an  instrument,'"'  or  setting  aside  a 
fraudulent  deed  and  recovery  of  possession  of  the 
property."  It  is  not,  however,  to  be  understood, 
that  the  court  will  administer  both  law  and  equity 
in  the  same  action,  upon  the  mere  suggestion  of  the 
parties."  The  nature  of  the  cause  of  action  or 
defense  and  relief  demanded  must  be  developed  by 
the  pleadings,*^  and  only  such  relief  can  be  granted, 
whether  le^  or  equitabUi  as  is  warranted  by  the 
pleadings  and  tl)e  proof.""  So,  if  according  to  the 
pleadings  the  action  is  a  purely  legal  one,  no  equi- 
table relief  can  be  granted  and  conversely,  if  it  is 
purely  equitable, '  plaintiff  must  maintain  it  upon 


may  pronounce  such  judgment  and 
make  such  decree  as  the  rlghta  of  the 
parties  may  require,  and  may  as  fully 
dispbsa  of  the  rights  and  matters  In 
question  as  a  court  of  equity  could  do. 
Boulton  V.  HUnI,  86  U.  C.  Q.  B.  402; 
Brown  T.  BlaScwell,  S6  U.  C.  Q.  B. 

U.  8.— Magwlre  v.   Tyler,  IT 
Wall.  2SS  [rev  47  Mo.  IIBV 

Cal.— Spreckels  v.  GorrAl,  1S2  Cal. 
888,  92  P  1011;  Hurlbutt  v.  N.  W. 
Spaulding  Saw  Co.,  93  Cal.  66,  28  P 
796;  Watson  v.  Sutro,  86  Cal.  500,  24 
P  172,  26  P  64;  White  v.  Lyons,  42 
Cal.  279;  Grain  v.  Aldrlch,  38  Cal. 
614,  99  AmD  423. 

Colo. — ^Zobel  V.  Fanny  Rawllngs 
Min.  Co.,  49  Colo.  134,  111  P  843. 

Conn. — Ludlngton  v.  Merrill,  81 
Conn.  400.  71  A  604;  Dresser  v.  Hart- 
ford L.  Ins.  Co.,  80  Conn.  681,  70  A 
39:  Weed  v.  Weed,  26  Conn.  887. 

Ida. — Coleman  v.  Jaggars,  12  Ida. 
12B.  85  P  894. 

Ind.— Blair  v.  Smith,  114  Ind.  114, 
16  NE  817,  5  AmSR  693;  Bonnell  V. 
Allen,  53  Ind.  ISO. 

Minn. — 'Holmes  v.  Campbell,  12 
Minn.  221. 

Mo. — .Rankin  v.  Charless,  19  Mo. 
490.  61  -AmD  574. 

Nebr. — Hopkins  v.  Washington 
County,  56  Nebr.  696.  77  NW  53;  Kirk- 
wood  V.  Hastings  First  Nat.  Bank. 
40  Nebr.  484,  68  ITW  1016,  48  AmSR 
683,  24  LRA  444. 

N.  M.— Kingston  v.  Walters.  14  N. 
M.  368,  93  P  700. 

N.  T.— Wright  V.  Wright.  64  N.  T. 
437;  Barlow  v.  Scott.  f4  N.  T.  40; 
New  Tork  Ice  Co.  v.  Northwestern 
Ins.  Co.,  23  N.  Y.  357;  Emery  v.  Pease, 
20  N.  T,  62;  Vinton  v.  Cattaraugua 
County,  60  Hun  600.  2  NTS  367:  An- 
derson v.  Hunn.  5  Hun  79;  Devlin  v. 
New  York,  4  Misc.  106,  23  NTS  888; 
Weatherby  v.  Wood,  29  HowPr  404; 
Amdt  V.  Williams.  16  HowPr  244. 

N.  C— Held  V.  King,  158  N.  C.  86, 
73  SB  168;  Bean  v.  Western  North 
Carolina  R.  Co..  107  N.  C.  781,  12  BK 
600;  Moore  v.  Cameron,  98  N.  C.  61; 
John  L.  Roper  Lumber  Co.  v.  Wal- 
lace. 93  N.  C.  22;  Pendleton  v.  Dalton, 
92  N.  C.  186. 

Oh. — ^Petry  v.  RIcAiardson,  27  Oh. 
St.  110. 

Okl. — Farmers',  etc..  Nat.  Bank  v. 
Hoyt,  29  Okl.  772,  120  P  264. 

Utah.—Morgan  v.  Child.  128  P  521. 
Wash. — Brys  v.  Pratt,  55  Wash.  122, 
104    P    169;    Brown    v.    Baldwin.  46 
Wash.   106,   89    P   483;   Browder  v. 
Phlnney,  30  Wash.  74,  70  P  2(r4. 

See  South  Carolina,  eta,  R  Co.  v. 
Augusta  Southern  R.  Co.,  Ill  Ga.  420, 
36  SB  593. 

"Since  the  Code  It  is  quite  Imma- 
terial whether  the  plaintiff  names  his 
action  equitable  or  legal.  The  court 
will  grant  him  such  relief,  legal  or 
equitable,  as  the  allegations  m  the 
complaint  and  proofs  on  the  trial  de- 
mand." Anderson  v.  Hunn,  5  Hun 
(N.  Y.)  79.  83.  "There  is.  or  should 
be,  no  further  turning  a  party  out  of 
court,  and  to  some  other  forum,  who 
shows  a  good  cause  of  action." 
Waatherby  t.  Wood,  8»  HowPr  (N. 


Y.)  404,  407.   "There  la  now  but  one 
form  of  action  for  the  enforcement  or 
protection  of  privata  rights  or  the ' 
redress  of  prfvate  wrongs,  and  In 

every  such  action  the  party  may  have 
the  relief,  whether  legal  or  equitable, 
to  which,  by  his  pleadings  and  proofs 
ha  shows  himself  entitled."  Vinton 
v.  Cattaraugus  County,  8  X7YS  267, 
369. 

[a]  On*  of  the  chief  ohjects  of 

the  codes  and  practice  acts  In  abolish- 
ing the  distinctions  between  actions 
at  law  and  suits  in  equity  was  to 
avoid  multiplicity  of  suits  and  enable 
litigants  to  obtain  full  and  complete 
relief  In  a  single  action.  Coleman 
V.  Jaggers,  12  Ida.  125,  85  P  894; 
Browder  v.  Phlnney,  30  Wash.  74, 
70  P  264. 

[b]  Whera  a  case  has  been  x** 
ferred  and  no  question  la  raised  as  to 
the  mode  of  trial,  the  referee  may 
give  whatever  relief  the  pleadings 
and  the  proof  show  to  be  proper, 
whether  It  be  legal  or  equitable. 
Armitage  v.  Pulver,  37  N.  Y.  494. 

50.  John  L,  Roper  Lumber  Co.  v. 
Wallace,  93  N.  C.  22:  Farmers',  etc., 
Nat.'  Bank  v.  Hoyt,  S9  Okl.  772,  120 
P  264;  Washburn  v.  Lee,  128  Wis. 
312,  107  NW  649. 

51.  Watson  v.  Sutro,  86  Cal.  500, 
24  P  172,  26  P  64;  Loomls  v.  Decker, 
4  App.  DIv.  -409,  411.  39  NTS  441 
(where  the  court  said:  "It  is  un- 
necessary to  cite  authorities  to  show 
that  the  plaintiffs  may  pnmerly  de- 
mand both  legal  and  equitable  relief 
In  the  same  action"). 

Joinder  of  Isgat  and  aqultalile 
eanses  see  Infra  9  245. 

65.  Cal. — Watson  v.  Sutro,  86  Cal. 
600,  24  P  172,  26  P  64. 

Colo. — ^Zobel  V.  Fannie  Rawllngs 
Mln.  Co.,  49  Colo.  134,  111  P  843. 

Ind.— Bonnell  v.  Allen,  S3  Ind.  150. 

N.  T.— Lattin  v.  McCarty.  41  N.  T. 
107;  Ireland  v.  Nichols,  31  H.  Y.  Super. 
208  [afC  4C.N.  Y.  418]. 

Tex.— Banks  T.  Blake,  <Clv.  A.)  148 
8W  1188. 

[a]  la  an  aotlon  to  xaoover  posssi- 
■lua  of  nal  property,  and  damages 
for  withholding  the  same,  a  receiver 
may  be  appointed  of  the  rents  and 
profits  of  the  premises  pending  the 
action.  Ireland  v.  Nichols,  31  N.  Y. 
Super.  208  [aff  46  N.  Y.  413]. 

S3.  Jungerman  v;  Bovee,  19  Cal. 
354;  Trowbridge  v.  True,  62  Conn. 
190,  52  AmD  679;  Bcmnell  t.  AU«d,  62 
Ind.  130. 

64.  Nafoma  Water,  etc.,  Co.  v. 
Clarkin.  14  Cal.  544.  ' 

56.  Monroe  v.  Skelton,  36  Ind.  302; 
RIgsbee  v.  Trees.  21  Ind.  227. 

66.  Lattin  v.  McCarty,  41  N.  Y.  107. 

57.  John  L.  Roper  Lumber  Co.  v. 
Wallace,  93  N.  C.  22. 

Sa.  Denver  Ezch.  Bank  v.  Ford.  7 
Colo.  814,  3  P  449;  John  L  Roper 
Lumber  Co.  v.  Wallace,  98  N.  C 
22. 

69.  Denver  Exch.  Bank  v.  Ford,  7 
Colo.  314,  3  P  449;  Stevens  v.  New 
York,  84  N.  Y.  296.  Bee  also  cases 
infra  notes  60-63. 

aOh  Colo. — ^Denver  Bxch.  Bank  v. 
Ford,  7  Colo.  3  P  4^^ 
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equitable  gronnda  or  fail,**  and  the  court  cannot 
treat  it  as  an  action  at  law  and  grant  legal  relief,** 
although  it  may  appear  from  the  evidence  that 
plaintiff  has  a  legal  cause  of  action.*' 

[f  181]  6.  Lwal  or  Egoltat^  Defenses  In  Same 
Form  of  Action — m.  At  Common  Law.**  According 
to  the  strict  principles  of  the  common  law,  an  equi- 
table defense  cannot  be  set  up  in  an  action  at  law,** 
but  any  equitable  right  in  favor  of  defendant  and 
against  plaintiff  must  be  asserted  in  a  separate  suit 
in  equity."    This  rule  still  obtains  in  the  federal 

Minn. — Todd  v.  Bettlngen,  98  Minn. 


170.  107  NW  1049,  8  AnnCuM  SCO. 

N.  y.— Short  V.  Barry,  68  Barb. 
177.  *0  UovrPr  210. 

N.  C— Cadell  v.  Allen,  9»  N.  a  642, 
6  S£  399. 

Wis.— Bailey  V.  Fink,  128  Wis.  378, 
109  NW  86. 

Bl.  Loeb  V.  Supreme  Ixtdge  R.  A., 
198  N.  Y.  ISO,  91  NB  647  [aft  126  App. 
Div.  951,  111  NYS  11281;  Niehaua  v. 
Nl«haus,  141  App.  DW.  261,  126  NYS 
1071. 

"If  a  iMirty  brings  an  equitable 
action  even  now,  when  the  same  court 
admlnlaters  both  Bystenis  of  law  and 
equity,  the  party  must  maintain  his 
equitable  action  upwi  equitable 
srounda  or  fall,  even  though  be  may 
prove  a  good  cause  of  action  at  law  on 
the  trial."  I<oeb  v.  Supreme  I^dge 
R.  A.,  198  N.  Y.  180,  187,  91  NE  547 
laft  126  App.  DW.  951,  111  NTS  1129]; 
Niehaus  v.  NIehaus,  141  App.  Dtv. 
251,  202,  125  NYS  1071. 

la]  DlmlMal  or  demaxx«r^(l) 
IC  ihe  complaint  Is  framed  In  equity, 
and  an  objection  is  duly  and  tfmely 
taken  that  plalntUT  has  an  adequate 
remedy  at  law,  and  he  insists  upon 
trying  the  case  as  one  in  equity,  and 
falls  to  prove  the  case  in  equity,  it  Is 
too  late  for  him  to  urge  that  he  could 
recover  on  the  theory  that  he  Is  en- 
titled to  recover  on  a  cause  of  action 
at  law.  and  in  such  case  the  com- 

glalnt  should  be  dismissed.  Loeb  v. 
upreme  Lodge  H.  A.,  198  N.  Y.  180, 
91  NE  547  i&a  126  App.  Dlv.  951,  111 
KT3  1128];  Simon  v.  Kurgess,  146 
App.  Dlv.  37,  130  NYS  642  [mod  71 
Misc.  300,  127  NYS  147].  (2>  Whe^ 
a  complaint  Is  framed  for  equitable 
relief  alone,  and  the  facte  alleged  do 
not  show  a  right  to  equitable  relief, 
the  court  should  sustain  a  demurrer 
to  the  complaint,  although  the  facts 
alleged  might  be  suthcient  to  support 
a  cauae  of  action  at  law.  BlacK  v. 
VanderbUt,  70  App.  Dlv.  1«,  74  NTS 
1095. 

ea.  Powles  V.  Bentley,  136  Mo.  A. 
417.  115  SW  1090;  Porter  v.  Interna- 
tional Bridge  Co.,  79  App.  Dlv.  358, 
79  NTS  484  [aff  17B  N.  T.  467,  67 
NB  1089];  Fltzslmons  v.  Drought,  16 
App.  Dlv.  4B4,  45  NYS  44. 

88.  Loeb  V.  Supreme  Lodge  R.  A., 
198  N.  T.  180,  91  NB  647  [aft  126  App. 
Dlv.  961,  111  NTS  11281:  Porter  v. 
International  Bridge  Co..  79  App.  Dlv. 
358.  79  NTS  434  laff  176  N.  T.  467, 
67  NE:  1089];  Fltssimons  v.  Drought, 
16  App.  Dlv.  464,  46  NTS  44. 

84.   Orotn  Mferenceat  , 
Equitable  defense  in  action  of  eject- 
ment see  Ejectment  [IB  Cyc  711., 
Equitable  defense  in  action  of  forcible 
entry   and    detainer    see  Forcible 
Entry  and  Detainer  [19  Cyo  1146]. 
Equitable    estoppel,    or    estoppel  In 

a la,  as  defense  In  action  at  law  flee 
toppel  [16  Cyc  726]. 
es.    IT.  S. — ^Wilcox,  etc..  Ouano  Co. 
V.  Phcenix  Ins.  Co.,  61  Fed.  199  [aCC 
65  Fed.  724,  13  CCA  88]. 

Hawaii.— Okuu  v.  Kalalkawaha,  7 
Hawaii  311.  _ 

Ind. — Llndley  t.  Cravens,  2  Blackf. 
42«. 

Ky. — Forean  v.  Bowen,  7  T.  B.  Mon. 
409. 

Eng. — O'Kelly  v.  Sparkes,  10  East 
269,  103  Reprint  815;  Scholey  v. 
Uearns.  7  East  148,  103  Reprint  56. 

eSw  Northern  Fac  R.  Co.  v.  Patne, 
lis  a.  &  661,  7  set  323,  90  L.  ed. 


!)1S;  Wilcox,  etc  Guano  Co.  v.  Phoenix 
Ins.  Go.,  61  Fed.  199  [aft  66  Fed.  724, 
13  CCA  88]. 

67*  Scott  V.  Armstrong,  146  U.  S. 
499,  13  set  148,  36  L.  ed.  1069;  North- 
ern Pac.  R.  Co.  V.  Paine,  119  U.  S. 
661,  7  set  323,  30  L.  ed.  613;  Burnea 
V.  Scott,  117  U.  S.  682,  6  set  865,  29 
L.  ed.  991:  Gibson  v.  Chouteau,  13 
Wall.  (U.  S.)  92,  20  L.  ed.  634;  U.  S. 
Fidelity,  etc.,  Co.  V-  U.  S.,  189  Fed. 
839,  111  CCA  71:  Korsstrom  v.  Barnes, 
156  Fed.  280;  Levi  v.  Uathewe,  146 
Fed.  152,  76  CCA  122;  MoManus  v. 
Chollar,  12S  Fed.  902,  63  CCA  454; 
Highland  Boy  Gold  Uln.  Co.  v.  Strlck- 
ley,  118  Fed.  852,  64  CCA  186;  Daniel 
V.  Felt,  100  Fed,  727;  Davis  v.  Davis, 
72  Fed.  81,  18  CCA  438;  Wilcox,  etc.. 
Guano  Co.  v.  Phcenix  Ins.  Co.,  61  Fed. 
199  [aff  65  Fed.  724,  18  CCA  88]; 
Myrick  v.  Heard,  31  Fed.  97;  Snyder 
V.  Pharo,  25  Fed.  398.  See  alwo  Dot- 
son  T.  Kirk,  ISO  Fed.  14,  103  CCA  368. 

es.  Daniel  v.  Felt,  100  Fed.  727; 
Davis  V.  Davis,  72  Fed.  81,  18  CCA 
'SS;  Myrick  v.  Heard,  31  Fed.  97.  See 
Courtsjll  Cyc  889,  896]. 

69.  Prick  V.  Clements,  31  Fed.  542. 

70.  Ariz.— Hough tallng  v.  Ellis,  1 
Ariz.  383,  25  P  534. 

Ark. — American  Soda  Fountain  Co. 
V.  Futrall,  73  Ark.  464,  84  SW  605, 
108  AmSR  64. 

Cal. — Carpentler  v.  Oakland,  80  Cal. 
439. 

Colo. — Salabury  v.  Ellison,  7  Colo. 
167,  2  P  906.  49  AmR  347  [reh  allowed 
7  Colo.  803,  3  P  485]. 

Ga. — Turner  v.  Rives,  75  Oa.  606; 
Radcllffe  v.  Varner,  56  Qa.  222. 

Ida. — ^Wa  Ching  v.  Conatantlne,  1 
Ida.  266. 

Ind.  T. — SharrocR  v.  Krelger/-  6  Ind. 
T.  466.  98  SW  161. 

Iowa. — ^Hackett  v.  High,  28  Iowa 

639. 

Ky.— Petty  v.  Mailer,  15  B.  Mon. 
59t. 

Minn. — Crosby  v.  Scott-Graff  Lum- 
ber Co.,  93  Minn.  475,  101  NW  610; 
Holmes  v.  Campbell,  12  Minn.  221; 
McCIane  v.  White,  5  Minn.  178. 

Mo.— Pitta  V.  Pitta,  201  Mo.  866,  100 
8W  1047;  McOollum  Boughton.  132 
Mo.  601.  30  SW  1028,  88  SW  476.  34 
SW  490.  86  LRA  480:  Clybjim  t.  Mo- 
I^ughlln,  106  Mo.  621.  if  SW  692, 
27  AmSR  869. 

N.  T.— Deapard  V.  Walbrldge,  IB  N. 
T.  874;  New  Tork  Cent.  Ins.  Co.  v. 
National  Protection  ine.  Co.,  14  N.  T. 
85;  Crary  v.  Goodman,  18  N.  T.  286, 
64  AmD  506;  Halre  v.  Baker,  5  N.  T. 
357;  Cvthe  V.  La  Fontaln,  51  Barb. 
188;  Thurman  v.  Anderson,  80  Barb. 
621;  Peck  v.  Brown,  25  N.  T.  Super. 
119,  26  HowPp  350:  Mack  v.  Kltaell, 
20  AbbNCaa  298  (holdinff  that  the 
rule  applies  to  actions  in  the  city 
court  as  well  aa  to  actions  In  the 
supreme  court);  Amdt  v.  Williams, 
16  HowPr  244;  Foot  v.  Sprague,  12 
HowPr  856;  Burget  v.  Blssell,  5 
HowPr  192. 

N.  C. — Dempaey  v.  Rhodes,  98  N.  C. 
120:  Tuttla  v.  Harrtll.  85  N.  C.  456. 

Okl. — Farmers*,  etc.,  Nat.  Bank  v. 
Hoyt,  29  Okl.  772,  120  P  264. 

S.  C— Wlllcox  V.  Priester,  68  S.  C. 
106,  46  SE  553;  Chapman  v.  Lipscomb. 
18  S.  C.  222;  Adlckes  v.  Lowry,  12 
S.  C.  97. 

S.  D.— Kenny  v.  McKenile.  26  B.  D. 
485,  127  NW  697. 


courts,*'  which  in  this  regard  are  not  required  to 
conform  to  the  state  ;praetiee.'*  In  like  maimer,  at 
common  law,  an  equitable  reply  cannot  be  inter- 
posed to  a  l^al  defense.** 

182]  b.  Under  Oodes  and  Practice  Acts. 
Under  ^cf  code  provisiona  abolishing  forms  of 
action,  a  defense  of  an  equitable  nature  may  be  set ' 
up  in  an  action  of  a  legal  nature,™  the  general  rule 
being,  and  in  some  juri^ictions  by  express  statutory 
provision,'^  that  in  a  civil  action  defendant  may  set 
r.p  whatever  defenses  be  may  have,  whether  legal 

Wash. — Brys  v.  Pratt,  55  Wash. 
122,  104  P  169. 

Wis. — Jordan  v.  Warner,  107  Wis. 
539,  63  NW  946;  Prentiss  v.  Brewer, 
17  iVia.  636,  86  AmD  730. 

[a]  XLlostratlons. — <1)  In  an  ac- 
tion on  a  note  defendant  may  set  up 
an  equitable  defense  (Holthouse  v. 
Poling,  (Ind.  A.)  99  NE  810),  (2)  such 
OS  want  or  failure  of  consideration 
(Judy  v.  Louderman,  48  Oh.  St.  562, 
29  NE  181).  (3)  or  may  show  that 
through  a  mutual  mistake  of  the  par- 
ties tne  note  was  signed  by  him  as 
an  Individual,  when  it  was  Intended 
to  be  signed  by  him  as  treasurer  of 
an  association  (Farmers'.  etc»  NaL 
Bank  V.  Hoyt,  29  OkL  772.  120  F  264); 
(4)  or  that  a  certain  deed  absolute  on 
ItB  face  was  Int^ded  as  a  mortgage 
to  secure  payment  of  the  note,  and 
that  plaintiff  holds  possession  of  the 
property  and  refuses  to  reconvey  the 
same  and  give  possession  thereof  on 
payment  of  the  note  (Vail  v.  Jones, 
31  Ind.  467).  (5)  In  an  action  on  a 
bond  defendant  may  show  fraud  or 
mistake  In  the  consideration  thereof. 
Hall  V.  Guilford  County,  74  N.  C. 
130.  (6)  In  an  action  on  a  contract 
defendant  is  entitled  to  show  a  mu- 
tual mistake  in  reducing  the  agree- 
ment to  writing  by  which  certain 
provisions  agreed  upon  were  orfiltted. 
MadtRon  v.  Benedict,  73  App.  Dlv.  112. 
76  NTS  402.  (7)  In  an  action  on  a 
judgment  defendant  may  set  up  aa 


defense  that  It  was  procured  by 
fraud,  Dobson  v.  Pearce,  12  N.  T. 
156.  62  AmD  152.  (8)  In  an  action  to 
foreclose  a  mortgage  defendant  may 
show  a  mistake  In  the  drawing  of  the 
Instrument,  and  have  the  same  re- 
formed. Andrews  v.  ailleBple,  47  N. 
T.  487. 

[b]  Aotloa  1b  oouzt  having*  no 
eqni^  pow«s«— (1)  An  equitable  de- 
fense may  be  set  up  even  In  a  court 
of  limited  Jurladlctlon  having  no 
equity  powers  where  the  defense  Is 
purely  defensive  and  Its  only  effect 
Is  to  defeat  plaintiff's  cause  of  ac- 
tion. Fprrls  v.  Van  Ingen,  103  Ga. 
644.  30  SE  353.  But  see  Crawford  v. 
Kastn^r,  26  Hun  (N.  T.)  440,  68 
HowPr  90.  (2)  But  a  court  having  no 
equity  powers  cannot  entertain  a  plea 
which  involves  the  granting  of  amrm- 
atlve  relief  of  an  equitable  nature, 
or  in  the  enforcement  of  an  equitable 
right.  Hecht  v.  P.  H.  Snook,  etc.. 
Furniture  Co.,  114  Ga.  921,  41  SB 
74. 

[e]  B«feBM«  Mid  not  to  be  eonlt- 
able  see  Koehler  v.  Duggan,  49  Mlso; 
100,  96  NTS  1026  (sustaining  the 
:lurl8diction  of  a  municipal  court  upon 
this  ground). 

[d]  ITo  new  righto  ereated^l) 
The  statute  does  not  create  any  new 
rights  which  defendant  may  assert  by 
way  of  equitable  defense,  which  he 
could  not  otherwise  assert  either  at 
law  or  In  equity.  Hicks  v.  Sheppard, 
4  Lans.  (N.  T.)  335.  (2)  So  the  right 
to  assert  an  afTlrmatlve  equitable  de- 
fense may  be  precluded  by  the  statute 
of  limitations  In  the  same  manner  as 
if  defendant  should  attempt  to  as- 
sert It  as  plalntlfC  In  an  Independent 
action.  Cramer  v.  Benton,  4  Lans. 
(N.  T.)  291. 

71.    Vail  V.  Jones,  81  Ind.  467;  Pitta 
V.  Pitts,  201  Mo.  356.  100  SW  1047; 
,„         „„  .McCollum  V.  Boujrttton,  132  Mo.  601, 

iJtah.— Hilton  V.  Sloan,  67  Utah  869,  80  SW  1028  «3  ^  i?'?. 
108  P  689.  *  36  LRA  480;  ChlcagOr-^c,  R.  Co.  t. 
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or  equitable,  or  both."  In  like  manner,  where 
defendant  Bets  up  an  affirmative  defense,  plaintiff 
may  set  up  in  reply  matters  which,  if  true,  will 
avoid  it,  whether  legal  or  equitable." 

Even  in  common-law  jurisdictions  the  strict  rule 
of  the  common  law  has  been  modified  by  statute  so 
as  to  confer  a  limited  right  to  interpose  equitable 
defenses  in  an  action  at  law;^*  but  the  terms  of  the 
statutes  conferring  this  right  also  impose  restric- 
tions as  to  the  nature  of  the  equitable  defenses 
which  may  be  so  interposed,'"  and  these  restric- 
tions vary  materially  under  different  statutes."  It 


is  held  that  these  statutes  do  not  confer  upon  courts 
of  law  the  jurisdiction  of  courts  of  equity,''  or 
create  any  new  equitable  defenses,''^  or  permit,  as 
equitable  defenses,  any  matters  not  properly  of 
equitable  cognizance,^"  or  which  would  be  available 
as  a  legal  defense,^  and  that  the  defenses  bo  inter- 
posed must  be  purely  defensive  and  not  such  as  call 
for  the  granting  of  affirmative  relief  to  defendant." 
Under  some  of  the  statutes  only  such  matters  are 
available  as,  in  the  event  of  a  judgment  at  law  in 
favor  of  plaintiff,  would  entitle  defendant  to  equi- 
table relief  against  it,"  absolutely  and  uncondition- 


McKelgrue,  12«  Wla.  574.  105  KW  103O. 
Bee  also  cases  Infra  note  72. 

1a]  Til*  rlffht  to  let  up  an  •QVlt- 
•  a«f«nM  u  not  a«p«tul«nt  upon 
theee  special  statutory  provisions, 
but  exists  by  virtue  of  the  prdvlslons 
abolishing  the  formal  distinctions  be- 
tween actions  at  law  and  suits  In 
equity.  Crary  v.  Qoodman,  12  N.  T. 
266,  64  AmD  606.  Seealso  cases  supra 
note  70. 

7S>  Ark. — Automatic  Weighing  Co. 
V.  Carter,  96  Ark.  118,  128  SW  557; 
Crawford  County  Bank  v.  Bolton, '87 
Ark.  142,  112  SW  398:  Nattln  v.  Riley, 
54  Ark.  30,  14  SW  1100. 

Cal. — Carpentier  v.  Oakland,  30  Cal. 
439. 

Ida. — ^Utah,  etc.,  R.  Co.  v.  Crawford, 
1  Ida.  770. 

Xnd.— Miller  v.  JacksOn  Tp.,  17S  Ind. 
EOS.  99  102;  Vall  v.  Jones,  81  Jnd. 
4S7. 

lowa.^ — Taylor  v.  Adair,  22  Iowa 
279:  Peony  v.  Cook,  19  Iowa  538. 

Kan.— Ooodman  v.  Nlcbols,  44  Kan. 
22.  28  P  9B7. 

Kr. — ^Davla  v.  Ferguson,  92  SW  96S, 
29  KyL  214. 

Minn. — ^Fowler  v.  Atkinson,  S  Minn. 
603.  - 

Mo.— Pitts  T.  Pitts,  201  Mo.  S56,  100 
SW  1047;  McCollum  v.  Bouehton,  132 
Mo.  601,  80  SW  1028.  83  SW  476,  34 
SW  480,  3fi  LRA  480;  Sacbleben  v.' 
Heintze,  117  Mo.  520,  24  SW  64; 
Kelly  V.  Hurt,  74  Mo.  661;  Bngler  v. 
Knoblaugh,  131  Mo.  A.  481,  110  SW 
16.  ' 

N.  T. — Cope  V.  Wheeler,  41  N.  T. 
803;  Crary  v.  Goodman,  12  N.  Y.  286, 

64  AmD  506;  Dobson  v.  Pearce,  12  N. 
T.  156,  62  AmD  162;  Madison  v.  Bene- 
dict, 73  App.  Div.  112,  76  NTS  402. 

N.  C— Clark  V.  Clark.  65  N,  C.  655. 

Oh. — Judy  V.  LH)udermwi,  48  Oh.  St, 
662,  29  NE  181. 

Wis.— Washburn  v.  Lee,  128  Wis. 
812,  107  NW  649;  Chicago,  etc.,  R.  Co. 
V.  McKeigue,  126  Wis.  574,  106  NW 
1030. 

See  also  Pleading  t31  Cyc  143]. 

73.  Bean  v.  Western  North  Caro- 
lina R.  Co.,  107  N.  C.  731,  12  SB  600, 

74,  Fla. — Hobbs  v.  Chamberlain,  65 
Fla.  661,  46  S  988;  Walls  v.  Bndel,  20 
Fla.  S6. 

Me.— Martin  v.  Smith,  102  Me.  27, 

65  A '267;  ..Etna  L.  Ins.  Co.  v.  Trem- 
blay,  101  Me.  585,  65  A  22;  Miller  V. 
Waldoborough  Packing  Co.,  88  Me. 
605,  34  A  527. 

Md. — Umer  V.  Sollenberger,  89  Md. 
816,  43  A  810. 

Mass.-— George  Woods  Co.  v.  Storer, 
144  Mass.  399,  11  NE  662. 

R.  I.— Hawkins  v.  Baker,  14  R  1. 189. 

Va. — Brown  v.  Sice.  76  Va.  629; 
Watklns  v.  Hopkins,  18  Gmtt.  (54 
Vaj  748. 

W.  Va. — ^Knott  v.  Seamanda,  26  W. 
Va.  99 ;  Fisher  v.  Burdett,  21  W.  Va. 
626. 

Eng. — Allen  v.  Walker.  Ij.  R  6  Exch. 
187 ;  Vorley  v.  Barrett.  1  C.  B.  N.  S. 
226.  87  KCt  226,  140  Reprint  94  :  Steele 
V.  Haddock,  le  Exch.  643;  Wake  v. 
Harrop.  <  H.  A  N.  768;  Klngsford 
T.  Swinford,  6  Jur.  N.  S.  261. 

Ont. — Belvea  v.  Mulr.  5  Ont  Pr.  273  : 
Boulton  V.  Hugel,  36  U.  C.  Q.  B.  402; 
Brown  v.  Blackwell,  36  U.  C.  Q.  B.  239. 

[a]  Statutorr  pxovlalouB^-(l)  In 
Florida  the  statute  provides :  "The 
defendant  In  any  cause  In  any  of  the 
courts  of  this  state  In  which.  If  Judg- 


ment were  obtamed,  he  would  b%  en- 
titled to  relief  against  such  Judgment 
on  equitable  grounds,  may  plead  by 

&lea  or  subsequent  pleading  and  the 
icts  which  entitle  him  to  such  relief 
by  way  of  defense."  Hobbs  v.  Cham- 
berlain. 55  Fla.  661.  662.  45  S  988. 
(8)  In  Maine  the  statute  provides  that 
"any  defendant  may  plead  In  defense 
to  any  action  at  law  .  .  ,  any  mat- 
ter w-hlch  would  be  ground  of  relief  in 
equity."  JEtnat  L.  Ins.  Ca  v.  Trem- 
blay,  101  Me.  686,  589,  66  A  222.  (3)  In 
Massachusetts  the  statute  of  1883  pro- 
vides that,  in  actions  at  law,  "the  de- 
fendant shall  be  entitled  to  allege  as 
a  defence  any  facts  that  would  entitle 
him  in  egulty>to  be  absolutely  and  un- 
conditionally relieved  against  the  plaln- 
tlK's  claim  or  cause  of  action,  or  against 
a  Judgment  obtained  by  the  plaintiff  in 
such  action."  George  Woods  Co.  v. 
Storer.  144  Mass.  399,  400.  11  KB  662. 
(4)  In  Rhode  Island  the  statute  pro- 
vides: "In  any  action  at  law  ...  . 
In  which  the  defendant  may  be  entitled 
in  equity  to  restrain  the  same,  or  to 
whicft  the  defendant  may  have  an  equi- 
table defence,  he  may  plead  any  matter 
which  may  entitle  him  to  relief  against 
such  action  in  equity  with  the  same 
effect  as  If  the  whole  controversy  was 
before  a  court  of  equity."  Hawkins  v. 
Baker,  14  R.  I.  138,  141.  <6)  In  Eng- 
land the  statute  provides  that  "It  shall 
be  lawful  for  the  defendant  In  any 
cause  in  which,  if  Judgment  were  ob- 
tained, he  would  be  entitled  to  relief 
against  such  Judgment  on  equitable 
grounds,  to  plead  the  facts  which  en- 
title him  to  such  relief  by  way  of 
defence."  Steele  v.  Haddock,  10  Exch. 
643,  &46.  (6)  In  Canada  the  act  of 
1873  provides  that  a  party  to  an  ac- 
tion at  law  may  "set  up  facts  which 
entitle  him  to  relief  upon  equitable 
grounds,  although  such  facta  may  not 
entitle  such  party  to  an  absolute,  per- 
petual, and  unconditional  Injunction  in 
a  Court  of  Equity,  and  although  the 
opposite  party  may  be  entitled  to  some 
substantive  relief  as  against  the  party 
setting  up  such  facts."  Brown  v. 
Blackwell.    35  U.   C.  Q.   B.   239.  244. 

[b]  "The  «Tiaent  pnxpose  of  th« 
■tatnte  is  to  authorize  pleadings  on 
equitable  grounds  In  certain  cases  at 
law  where  such  pleadings  would  facil- 
itate the  administration  of  Justice  In 
courts  that  can  deal  with  them." 
Hobbs  V.  Chamberlain,  65  Fla.  661,  663, 
46  S  988. 

[c]  SvUenos  is  not  adailsalbl*  to 

show  an  equitable  defense  where  it  does 
not  appear  that  It  was  offered'  with 
reference  to  the  rights  conferred  by 
the  statute,  or  that  any  such  question 
was  raised  by  the  pleadings,  oiemlca! 
Electric  Iiight,  etc..  Co.  v.  Howard,  160 
Mass.  496,  28  NG  817. 

rdl  TTBdn  tlMM  statutM  dafand- 
au  u  aatltlad  to  sat  np  as  aiL  equi- 
table defense  any  facts  which  bi  the 
event  of  a  Judgment  at  law  against 
him  In  the  pending  action  would  en- 
title him  to  relief  by  bill  In  equity 
against  the  enforcement  of  the  Judg- 
ment   Walls  V.  Endel.  20  Fla.  86. 

76.  Fla. — Florida  Cent  R.  Co.  v. 
Bisbee,  18  Fla.  60. 

Me. — Martin  v.  Smith.  102  Me.  27, 
66  A  257. 

Md. — Umer  v.  Sollenberger,  89  Md. 
316.  43  A  810. 

Mass. — George  Woods  Co.  t.  Storer, 
144  Mass.  899,  11  NE  662. 


Eng. — Wodebouse  v.  Farebrother,  5 
B.  &  B.  277,  86  ECL  277,  119  Reprint 
486. 

See  also  cases  infra  notes  77-84. 

76.  Hawkins  v.  Baker,  14  R.  L  139; 
Brown  V.  Blackwell.  86  if.  C.  Q.  B.  239. 

77.  Taylor  v.  Stat&  78  Md.  208,  20 
A  914,  11  LRA  852. 

78.  Barton  v.  RadcIyfTe,  149  M&ss. 
276,  21  NE  374.  SeA  also  Newport 
Hospital  V.  Carter,  15  R.  I.  285,  3  A 
412. 

"The  purpose  of  the  statute  was  not 
to  create  any  new  equitable  defences 
in  addition  to  those  already  existing, 
but  to  permit  a  defendant  In  an  action 
at  law  tp  avail  himself  of  those  which 
were  recognized  by  courts  of  equity, 
and  thus  relieve  him  from  the  necessity 
of  Initiating  a  new  procedure  in  or>1or 
to  obtain  the  benefit  of  them."  Barton 
V.  Radctyffe,  149  Uaas.  276,  880,  21  NB 
374.  ^ 

79.  Barton  v.  Radclyfle.  149  Masa 
276,  280.  31  NB  874  (where  the  court 
said :  "That  a  defence  should  be  es- 
tablished under  it  Ctha  Massadiusetts 
statute],  Buch  defence  must  be  one 
within  tne  rules  and  principles  of  equity 
Jurisprudence" ) . 

80.  Pensacola  Iiumber  Co.  v.  Suth- 
erland-Innes  Co.,  60  Fla.  244.  39  S 
789 :  Marshall  v.  Bumby.  26  Fla.  619, 
6  S  480 :  Johnston  v.  Allen,  22  Fla.  234, 
I  AmSR  180 ;  Albert  v.  Freas.  103  Md. 
583.  64  A  282  ;  Robey  v.  State,  94  Md. 
61,  60  A  411,  89  AmSR  406. 

[a]  BtrUdnff  oat  plea.— Where  the 
matter  of  defense  la  available  at  law 
there  is  no  necessity  for  an  equitable 
plea,  and  the  court  should  on  motion, 
or  of  it^  own  motion,  strike  it  out 
Marshall  v.  Bumby,  26  Fla.  619.  6  S 
480 ;  Johnston  v.  Allen,  22  Fla.  224. 
1  AmSR  180. 

81.  Norman  v.  Beekman.  68  Fla. 
325.  60  S  876  ;  Pensacola  Lumber  Co.  v. 
Sutherland-Innes  Co.,  60  Fla.  244,  39  S 
789  :  Martin  v.  Smith,  102  Me.  27,  S5 
A  257 ;  American  BIdg.  X^oan,  etc..  Co, 
V.  Booth,  17  R.  I.  736,  24  A  779 ;  Haw- 
kins V,  Baker,  14  R  L  139;  Perex  v. 
Oleaga,  11  Exch.  606. 

"The  equitable  matter  to  l>e  ptaailed 
in  the  action  at  law  must  be  matter 
of  defense  to  the  plalntffTs  claim,  not 
matter  of  set  off,  not  matter  constitut- 
ing ground  for  relief  In  equity  apart 
from  and  Independent  of  the  action  at 
law."  Martin  v..  Smith.  102  Me.  87. 
31,  66  A  267.  . 

[a]  OonatmotloB  of  atatntsa— (1) 
Statutes  are  construed  as  permlttlAtT 
only  equitable  defenses  which  are 
purely  defensive,  and  do  not  call  for 
aflttmatlve  equitable  relief,  although  In 
terms  they  provide  that  defendant  may 
plead  "any  matter  which  would  be 
ground  for  relief  in  equity"  (Maritn 
V.  Smith,  102  Me.  27,  »  A  267).  (2) 
or  that  be  may  plead  any  matter  of 
equitable  defense  ^'wlth  the  same  efTet-t 
as  if  the  whole  controversy  was  before 
a  court  of  equity"  (Hawkfui  v.  Baker. 
14  R  I.  189). 

88.  Marshall  v.  Bumby.  26  Fla.  619, 
6  S  480  ;  Florida  Cent  R.  Co.  v.  Blsbt-e. 
18  Fla.  60 ;  Urner  v.  Sollenbereer.  89 
Md.  316,  337,  43  A  810  (where  ft  is 
said  that  "the  facts  pleaded  must  show 
a  case  where  a  Court  of  Equity  would 
restrain  the  execution  of  the  JudtJ' 
ment")  ;  Page  v.  Higglns,  150  Mass. 
27.  22  NB  68,  6  LRA  162  and  note: 
Barton  v.  Radclyffe.  149  Mass.  276,  21 
NB  874 :  Roberta  v.  White,  146  Mass. 
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ally;"  but  under  othere  tbe  rule  is  not  so  strict,*^ 
and  in  at  least  one  jurisdiction  it  is  now  expressly 
provided  that  the  equitable  defense  need  not  be  of 
this  character." 

In  FemisylTUiijb  it  is  held,  independently  of 
statute,  that  an  equitable  defense  may  be  interposed 
in  a  l^al  action. 

In  Oregon,  hovever,  it  is  held  that  an  equitable 
defense  cannot  be  interposed  in  a  legal  action,"' 
notwithstanding  a  statutory  provision  that  defend- 
ant may  set  forth  by  answer  as  many  defenses  as 
he  may  have;^  but  by  statute  he  may  accomplish 
practically  the  same  purpose  by  filing  a  complaint 
in  equity  in  the  nature  of  a  cross  bill. 

183]  c.  Necessity  for  Interposing  Defense. 
In  some  jurisdictions  it  has  been  held  that  while 
defendant  may  set  up  an  equitable  defense  in  a  legal 
action,  he  is  not  obliged  to  do  so,**"  particularly 
wliere  it  is  not  purely  defensive,  but  calls  for  afBrm- 
alive  relief;"*  but  in  others  it  has  been  held  that 
the  same  rule  applies  to  equitable  as  to  legal  de- 
fenses," and  that  matters  of  equitable  defense  which 
may  be  set  up  in  an  action  can  be  made  available 
only  in  this  mann^,*'  unless  there  is  some  good  and 
sufficient  reason  for  failing  to  do  so,^*  as  where  the 
parties  necessary  for  a  complete  adjudication  of  the 
matter  are  not  before  the  court.""   Under  this  rule 


!5S,  IB  tns  B68 ;  George  Woods  Co.  v. 
Storcr,  144  Mass.  399.  H  NE  662; 
Mines  Royal  Soc.  v.  Masnay,  10  EJxch. 
*89 ;  Solvency  Mut.  Guarantee  Co.  v. 
Freeman.  7  H.  &  N.  17. 

"A  plea  under  this  statute  is  ap- 
plicable only  to  a  case  at  law  in  which, 
if  judgment  were  obtained  against  the 
(leTendant,  he  would  be  entitled  to  re- 
lief on  equitable  grounds,"  Florida 
Cent  R.  Co.  v,  Bisbee,  18  Pla.  60,  68. 
"Vfe  are  oC  opinion  that,  aa  yet,  the 
Lefdslature  has  authorized  us  to  re- 
ceive a  plea  disclosing:  equitable 
KTounds  of  relief,  only  whera  the  facts 
vould  entitle  the  defendant  to  an  ab- 
solute and  perpetual  Injunction  against 
the  Judgment  ...  In  short  we 
think  that  a  plea  on  equitable  grounds 
Is  to  prevail  only  where,  followed  by  e. 
common  law  judgment  It  will  do  com- 
plete and  final  justice  between  the 
parties,"  Wodehouse  v.  Farebrother,  6 
K  £  B.  277,  2S8.  85  ECL.  277.  119  Re- 
print 485.  s 

83.  Page  v.  Hlgglns.  160  Mass.  27, 
22  NE  63.  B  X-RA  1B2  and  note;  Bar- 
tDn  r.  RadclyfTe,  149  Mass.  276,  21 

374  ;  George  Woods  Co.  v.  Storer,  144 
Mass.  399,  II  NE  662. 

84.  Hawiiins  v.  Baker.  14  R.  I.  139. 

85.  Brown  v.  Blackwell,  86  V.  C.  Q. 
B.  239  (Administration  of  Justice  Act 
of  1873). 

[a]  TTaAuT  formar  atatatss  permit- 
tin?  equitable  defenses  the  defense 
must  have  been  such  as  would  Anally 
dispose  of  the  action  or  entitle  de- 
fendant to  equitable  relief  against  the 
Judgment  rendered  therein,  Origga  v. 
Plriey.  G  CanU  61 ;  Shier  r.  Shier,  22 
U.  C.  C.  P.  147. 

86.  Highlands  v.  Philadelphia,  etc., 
R  Co.,  209  Pa.  286,  291.  ES  A  660 
(where  the  court  said:  "Under  our 
mixed  system  of  Jurisprudence,  it  is 
permitted  In  a  common-law  action  to 
interpose  an  equitable  defense,  which, 
however,  to  b«  successful  must  be  sup- 
ported by  proof  of  a  character  and 
degree  that  will  satisfy  the  conscience 
of  a  chancellor")  ;  Atherholt  V.  Hughes, 
S09  Pa.  156,  58  A  269  ;  Light  v.  Stoever, 
13  Serg.  &  R.  (Pa.)  431.  433  (where 
the  court  said :  "Such  defences  have 
alvays  been  admitted  In  our  courts; 
having  no  court  of  chancery,  we  could 
not  get  along  without  them")  ;  Cum- 
minRs  V,  Horter,  IB  Pa,  Super.  458. 

87.  Donart  v,  Stewart  63  Or.  76, 
126  P  608 :  Cobb  V.  Klosterman,  68  Or. 
211,  114. P  ft< ;  Cohn  v.  Wemme,  47  Or. 
146,  81  P  981,  8  AnaCaa  608;  Fire 


Assoc.  V.  Alleslna,  46  Or.  164,  161,  77 
P  123  (where  the  court  said :  "In 
most  jurisdictions  a  defendant  Is  en- 
titled to  plead  in  one  answer  all  the  de- 
fenses he  may  have,  whether  legal  or 
equitable.  With  us,  however,  the  dis- 
tinction between  law  and  equity  pre- 
vails, and  an  equitable  defense  cannot 
be  joined  with  a  legal  one").  See  also 
Watson  V.  McLench,  67  Or.  446,  110  P 
482,  112  P  416. 

88.  Donart  V.  Stewart  63  Or.  76,  126 
P  608 ;  Cohn  v.  Wemme,  47  Or.  146,  81 
P  981.  8  AnnCas  508. 

89.  I>onart  v.  Stewart,  83  Or.  76, 
126  P  608 ;  Fire  Assoc.  t.  Alleslna,  4B 
Or.  154,  77  P  123 :  Beacannon  v.  Uebe, 
11  Or.  443,  6  P  278. 

90.  Ayres  v,  Bensley,  32  Cal,  620; 
Hough  V.  Waters,  80  Cal.  809  ;  liorralne 
V.  Long,  6  Cal.  452,  463  (where  the 
court  said ;  "Although  a  party  may 
set  up  an  equitable  defense  to  an  ac- 
tion at  law,  his  remedy  Is  not  con- 
fined to  that, proceeding.  He  may  let 
the  judgment  go  at  law,  and  flie  his 
bill  in  equity  for  relief);  Hobba  v. 
Chamberlain,  55  Fla.  661,  46  S  988  ; 
Klngaford  v.  Swlnford,  5  Jur,  N.  S.  261. 

[a]  In  Oregron,  under  the  statute 
permitting  defendant  (o  avail  himself 
of  an  equitable  defense  In  an  action 
at  law,  by  filing  In  such  action  a  com- 
plaint In  equity  In  the  nature  of  a 
cross  bill.  It  is  not  necessary  for  him 
to  do  so.  Spaur  v.  McBee,  19  Or.  76, 
23  P  818;  Hlil  V,  Cooper,  6  Or.  181. 

91.  Ayres  v,  Benstey,  32  Cal.  620. 
93.    Kelly  v.  Hurt  74  Mo.  BSl. 
93.    Ark.— Nichols         Sfaearon,  49 

Ark,  76,  4  SW  167.  ■ 

Ga.— Field  v.  Price,  62  Ga.  469.  But 
see-Ender  v,  Allison,  46  Oa.  13. 

Ida, — Utah,  etc.,  R.  Co.  v.  Crawford. 
1  Ida.  770. 

Iowa. — Ulber  v.  Dunn,  148  loSva  S60, 
119  NW  269. 

Ky. — Thomasson  t.  Townaend,  10 
Bush  114;  Hackett  T.  Schad,  3  Bush 
8B3;  Chlnn  v.  Mitchell,  8  Mete.  92. 
But  see  Dorsey  v.  Reese>  14  B.  Mon. 
167. 

■  Me. — ^^Jtna  L.  Ins.  Co.  v.  Tremblay, 
101  Me.  686,  66  A  22. 

Minn. — Fowler  v.  Atkinson,  6  Minn. 
603. 

Mo.— Kelly  v.  Hurt  74  Mo.  661. 

N.  T. — Savage  v.  Allen.  64  N.  T. 
458  ;  Winfleia  v.  Bacon,  24  Barb.  164 ; 
Foot  V.  Sprague,  12  HowPr  356, 

N.  C— Tuttle  V.  HarrlU,  66  N.  C.  466. 

Oh. — Witte  V.  Lockwood,  39  Oh.  St 
141  (liolding,  bowever,  that  the  rule 


the  existence  of  an  equitable  defense  is  not  ground 
for  enjoining  the  prosecution  of  an  action  in  which 
it  may  be  set  up,"^  or  for  equitable  relief  against  the 
judgment  rendered  in  such  action;^  but  tbe  judg- 
ment 80  rendered  will  be  conelusfve  against  defend- 
ant with  regard  to  the  subject  matter  of  such 
defense.*^ 

184]  d.  Effect  as  to  Mode  of  TriaL  Where 
an  equitable  defense  is  interposed,  in  a  legal  action, 
the  legal  issues  are  ordinarily  'triable  by  jury,  aifd 
the  equitable  issues  by  the  court,"  and  this  in  juris- 
dictions where  separate  dockets  are  maintained  may 
make  it  proper  to  transfer  the  latter  to  the  equity 
docket.^  Ordinarily  the  equitable  issues  should  be 
tried  first,^  but  this  is  a  matter  within  the  discretion 
of  the  court.' 

[$  185]  E.  Real  Feraon&l  and  Mixed.*  At 
common  law  actions  are  divided  into  the  three 
classes:  Real,  personal,  and  mixed,^  each  of  which 
has  been  previously  deflned."  This  classification^  it 
seems,  was  derived  from,  but  is  not  identical  with, 
the  civil-law  classification  of  in  rem  and  in  per- 
sonam.^ Seal  actions  are  thc'subjeet  of  a  separate 
title  in  this  work.^  Personal  actions  include  all 
actions  whether  local  or  transitory  that  do  not  seek 
the  specific  recovery  of  lands,  tenements,  or  heredit- 
aments.'  Mixed   actions,   as  the   name  implies, 

does  not  apply  In  the  case  of  a  counter- 
claim). 

Va.— Hoge  v.  Fidelity  L.  &  T.  Co., 
103  Va.  1,  48  SE  494. 

Hecessltr  as  to  Mt-off  pr  ooiuit«r- 
claim  see  Judgments  [23  Cyc  1202]  ; 
Set-Off  and  Counterclaim  [34  Cyc  7581. 

94.  RadcllfCe  v.  Vamer,  66  Qa.  2^. 

95.  BadclifTe  v.  Varner,  B6  Ga.  222; 
Auburn  City  Bank  v.  Leonard,  20 
HowPr  (N.  Y.)  193. 

86.   See  Injunctions  [22  Cyc  7991. 

97.  See  Judgments  [23  Cyc  10081. 

98.  See  Judgments  [23  Cyc  1200]. 
98.    Ark. — American  Soda  Fountain 

Co.  T.  Futrall,  78  Ark.  464,  84  SW  605, 
108  AroSR  64. 

Iowa. — Hackett  v.  High,  28  Iowa  689. 
Ky. — Davis  v.  Ferguson,  92  SW  988, 
29  KyL  214 ;  Petty  v.  Mailer,  16  B. 
Mon.  691. 

Minn. — Crosby  v.  Scott-OrafT  Lumber 
Co..  93  Minn.  47B,  101  NW  610. 

5.  C. — Adickes  v.  Lowry,  12  S.  C.  97. 
See  also  Juries  [24  Cyc  125]. 
1.  Automatic  Weighing  Co.  ,v.  Car- 
ter, 95  Ark.  118,  128  SW  657;  Craw- 
ford County  Bank  v.  Bolton.  87  Ark. 
142.  112  SW  398  ;  American  Soda  Foun- 
tain Co.  V.  Futrall.  78  Ark.  464.  84  SW 
505,  108  AmSR  64 ;  Bridgewater  v. 
Byassee.  93  SW  86.  29  KyL  377: 
Davis  V.  Ferguson,  9t  SW  968,  29  KyL 
214.  See  Trial  [88  Cyc  129S  text  and 
notes  26-281. 

[a]  A  failnr«  to  move  for  a  trans- 
fer  to  the  equity  docket  does  not  re- 
quire that  the  equitable  defense  should 
be  disregarded.  Petty  v.  Mailer,  IB  B. 
Mon.   (Ky.)  591. 

8.    Hackett  v.  High.  28  Iowa  639. 

3.  Crosby  V.  Scott-Graff  Lumber 
Co.,  93  Minn,  475.  101  NW  610. 

4.  Action  for  waste  see  Waste  [49 
Cyc  617  note  41], 

Action  of  dwninw 
Cyc  241]. 

Action  of  •Jectment  see  Ejectment 
[15  Cyc  12]. 

6.  Doe  V.  Waterloo  MIn.  Co.,  48  Fed. 
219.  220 ;  LInscott  v.  Fuller,  67  Me.  406. 
408  ;  Hall  v.  Decker,  48  Me.  266;  8 
Blackstone  Comm.  117. 

6.  See  supra  IS  13.  15.  20, 

7.  3  Street  EViund.  Leg.  Llab.  87  et 
seq. 

AoUons  In  tmm  aad  in  pMmmaaa 

see  supra  |  171. 

8.  See  Real  Actions  [S3  Cyc  1641]. 

9.  Hall  V.  Decker,  48  Me.  256.  257. 
See  also  Boyd  v.  Cronao.  71  Me.  286 ; 
LInscott  V.  Fuller,  S7  Ale.  406. 

[a]    Varaonal  aotloubwliiaa  (IJ  a 


see  Detinue  [14 
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185-187 


resemble  both  real  and  personal  actions,  in  that  they 
seek  not  only  a  specific  recovery  of  lands,  tenements, 
or  hereditaments,  but  also  a  recovery  o£  damages 
for  an  injury  sustained." 

186]  L.  £«ibodlal  and  PentO."  In  accord- 
ance with  the  definitions  above  given,"  and  the  dia- 
tinction  between  remedial  and  penal  statutes,"  the 
distinction  between  a  remedial  and  a  penal  action 
is  that  the  former  is  brought  by  the  injured  party," 
and  the  recovery  allowed  is  in  the  nature  of  com- 
pensation or  indemnity  for  the  injury  sustained,'" 
white  the  latter  may  be  brought  by  some  third 
person  or  common  informer,'"  or  by  a  designated 
plaintiff  who  need  not  show  that  he  has  sustained 
any  injury,''  and  the  recovery  allowed  is  not  to 
compensate  plaintiff,  but  to  punish  defendant.'"  If 
the  action  is  of  the  former  character,  it  is  remedial 
notwithstanding  cumulative  damages  may  be  recov- 
erable;'* A  statute  may  be  in  part  remedial  and  in 
part  penal,^°  as  where  it  gives  a  right  of  action  to 


the  injured  party,  but  providea  that  any  other 
person  may  sue  in  case  Uie  injured  party  fails  to 
do  so,^'  in  which  case  an  action  by  the  injured 
party  is  remedial,^'  and  an  action  by  a  third  party 
is  penal.^  A  remedial  action  is  one  for  the  recov- 
ery of  damages,^*  and  at  common  law  case  is  ordi- 
narily the  proper  form  of  remedy,"  while  penalties, 
unless  a  different  form  of  remedy  is  prescribed,  are 
ordinarily  recoverable  in  an  action  of  debt," 

187]  M.  Petitory  and  FoBseasory.''  Actions 
brought  for  the  trial  of  ri^ts  of  ownership  or  pos- 
session are  sometimes  divided  into  the  two  classes: 
Petitory  and  possessory,^  each  of  which  has  been 
previously  defined."  This  classification  is  used 
chiefly  in  admiralty,*  and  under  the  practice  in 
Louisiana."  Wbethei;  an  action  is  the  one  or  the 
other  depends  upon  the  prayer  of  the  complaint.^ 
If  the  issue  involved  is  one  of  title  the  action  is 
petitory,"  hut  if  the  action  is  merely  for  the  restora- 
tion or  protection  of  the  possession  the  action  is 


Btatutory  action  for  damages  for  flow- 
ing land  (Hall  v.  Decker,  48  Me.  266)  : 
<  2 )  an  action  for  the  collection  of 
rents  (Bomt  v.  Vecina,  11  Philljiplne 
409  :  Asendo  v.  auti^rrez,  1  Philippine 
12);  and  <3)  an  actloh  of  trespass 
quare  clausum  (Boyd  v.  Cronan,  71  Me. 
286;  Llnacott  v.  Fuller,  67  Me.  406). 

[b]  Pwaoaal  aotloiui  do  not  In- 
ofllia*  (1)  a  prosecution  by  indictment 
(Com.  V.  Lehigh  VaUey  R,  Co.,  7  Kulp 
(Pa.)  229),  or  (2)  an  Information  tn 
the  nature  of  a  writ  of  auo  warranto 
(Atty.-Oen.  v.  Delaware,  etc.,  R.  Co., 
U  N.  J.  L.  282). 

[c]  TIM  dlatlBOtion  between  real, 
persona),  and  mixed  actions  does  not 
rest  at  all  upon  the  question  as  to 
whether  the  action  is  local  or  transi- 
tory, for  a  personal  action  may  be 
local.    Han  v.  Decker,  4S  Me.  2SE,  266. 

10.  Doe  V.  Waterloo  Mln.  Co.,  43 
Fed.  219,  221;  LlnscOtt  v.  Fuller,  ST 
Me.  iO«,  408 :  Han  v.  Decker.  48  Me. 
265,  266;  3  Blackstone  Comm.  118. 

"Mixed  actions  are  thoae  which  are 
brought  for  the  speclflc  recovery  of 
lands,  like  real  actions,  but  conprlse. 
joined  with  this  claim,  one  for  damages 
In  respect  of  such  property ;  such  as 
the  action  of  waste,  where,  tn  addi- 
tion to  the  recovery  of  the  place 
wasted,  the  demandant  claims  dam- 
ages ;  the  writ  of  entry.  In  which,  by 
statute,  a  demand  of  mesne  profits  may 
be  joined ;  and  dower.  In  which  a  claim 
for  detention  may  be  Included."  Black 
L.  D.  sub  verb.  "Action."  "In  mixed 
actions,  which  parUke  of  the  nature  of 
the  other  two,  the  plaintiff  proceeds  for 
the  specific  recovery  of  some  real  prop- 
erty, and  also  for  damages  for  an  Injury 
thereto,  aa  in  the  Instances  of  eject- 
ment, or  of  waste,  or  quare  Impedlt.' 
1  Chitty  PI.  97  Iquot  Doe  v.  Waterloo 
MlD.  Co..  43  Fed.  219,  221].^ 

St]  mwrtcatioiia. — Mixed  actions 
ude  (1)  an  action  of  waste  (Hall 
T.  Decker.  48  Me.  265;  Stevens  v.  Rose, 
«9  Mich.  259,  37  NW  205;  3  Blackstone 
Comm.  118.  See  Waste  [40  Cyc  517 
note  411;  (2)  a  writ  of  entry  under  a 
statute  authorising  a  claim  for  mesne 
proflU  (Hall  v.  Decker,  48  Me.  255) ; 
and  (8)  an  action  of  dower  in  which  a 
claim  for  detention  may  be  made 
(Hall  V.  Decker,  48  He.  866). 

11.  Aa  afleotlBff  atatvta  of  Umlta- 
Uon  see  Limitations  of  Actions  [25 
Cyc  1054,  1056]. 

U.    See  supra  tl  14,  21. 

13.  Bomedial  and  psnal  statntss 
dlvtlngnlshed  see  Statutes  [36  Cyc 
1182,  1183]. 

14.  U.  S. — Moore  v.  Jtmes,  17  F. 
Cas.  No.  9,788.  23  Vt.  739. 

Mass.— Reed  v.  Northfleld,  13  Pick. 
94,  23  AmD  662. 

K.  T.— Van  Hook  v.  Whitlock.  2 
Bdw.  804. 

Or. — CKeefe  v.  Weber,  14  Or.  6S. 
12  P  74. 

Vt^Bttmett  T.  Ward,  42  Vt.  80. 


Eng.— Bones  y.  Booth,  W.  Bl.  1228, 
96  Reprint  721. 

18.  Ooodrldge  v.  Rogers,  22  Pick. 
(Mass.)  496;  Reed  v.  Northfleld,  13 
Pick.  (Mass.)  94,  23  AmD  662;  Bur- 
nett V.  Ward,  42  Vt.  80. 

[a]  ZUostratlona. — Remedial  ac- 
tions Include  (1)  actions  brought  by 
the  injured  party  to  recover  money 
lost  at  gaming  (Bones  v.  Booth,  W. 
Bl.  1^26,  96  Reprint  721);  (2)  to  re- 
cover money  paid  as  usury  (Moore  v. 
Jones,  17  F.  Cas.  No.  9,768,  82  Vt. 
739);  ( 3 )  to  recover  damages  for 
wrongful  death  (Stoeckman  v.  Terre 
Haute,  etc.,  R.  Co..  IS  Mo.  A.  603); 

(4)  for  making  a  false  return  of 
an  election  (Wynne  v.  Mlddteton.  1 
Wllfl.  C.   P.   126,   96   Reprint  680); 

(5)  for  an  assault  committad  In  at- 
tempting to  prevent  plalntlfCi  from 
voting  (CSullivan  v.  Felix,  194  Fed. 
88,  114  CCA  166);  (6)  for  permitting 
an  anIAial  having  a  contagious  dis- 
eaae  to  ran  at  large  (Mount  v.  Hunter, 
58  111.  246). 

19.  Hubbell  V.  Gale,  8  Vt.  266.  See 
also  O'Keefe  v.  Weber,  14  Or.  55,  12 
P  74;  Bones  V.  Booth,  W.  Bl.  1226, 
98  Reprint  721. 

17.  Mansfield  v.  Ward,  16  Me.  433. 

18.  Mansfield  v.  Ward,  16  Me.  433. 
See  also  cases  infra  note  19,  and  gen- 
erally Penalties  [30  Cyc  1386,  1336]. 

[a]  Ulnstrmtlons. — Penal  actions 
Include  (1)  an  action  by  a  pound- 
keeper,  under  a  statute,  to  recover  a 
certain  sum  per  day  from  the  owner 
of  the  animal  impounded,  such  re- 
covery being  independent  of  the  costs 
and  expenses  for  Impounding  and 
keeping  the  animal  to  which  the 
poundkeener  is  entitled  (Sdwards  v. 
Osgood,  33  Vt.  224):  (2)  an  action 
under  a  statute  providing  that  a  per- 
son summoned  as  a  trustee,  who  snail 
knowingly  and  willfully  answer 
falsely,  shall  be  liable  to  pay  the  fun 
amount  of  the  judgment  or  such  part 
of  It  as  remains  due,  with  Interest 
and  double  costs  (Mansfield  v.  Ward, 
16  Me.  433). 

19.  Me. — Quimby  v.  Carter,  20  Mo. 
218. 

Mass. — Goodrldge  v.  Rogers,  22 
Pick.  495:  Reed  v.  Northfleld.  13  Pick. 
94,  28  AmD  662. 

t^.  T—Van  Hook  v.  Whitlock,  2 
Edw.  804. 

Or.— (VKaofe  v.  Weber,  14  Or.  66. 
12  P  74. 

Vt.— Burnett  v.  Ward.  42  Vt  80. 

Fng. — Wilkinson  v.  Colley,  6  Burr. 
2694,  98  Reprint  414;  Woodgate  v. 
Knatchbull,  2  T.  R.  148,  100  Reprint 
80;  Wynne  v.  Middleton,  1  WUs.  C. 
P.  126.  95  Reprint  630. 

"There  Is  no  difference  respecting 
Its  remedial  character,  between  a  stat- 
ute giving  single  and  one  giving  ac- 
cumulative  damages."  O'Keefe  v. 
Weber,  14  Or.  65.^6,  12  P  74. 

[a]  mnstratteM^Penal  actions 
of  this  character  inolude  (1)  actions 


unjier  statutes  allowing  a  recovery 
of  more  than  the  actual  damaRen 
sustained  for  an  injury  due  to  a  de- 
fective condition  of  a  highway  (Reed 
V.  Northfleld,  13  Pick.  (Mass.)  94.  U 
AmD  662);  (2)  or  allowing  a  r^oovwy 
of  twice  the  amount  of  money  lost 
at  gaming  (O'Keefe  v.  Weber,  14  Or. 
55,  12  P74). 

90.    See  Statutes  [36  Cyc  1183}. 

ai.  Cole  V.  Groves,  134  Mass.  471; 
Hubbell  V.  Gale.  8  Vt.  266. 

90.  See  Cole  v.  Groves,  1S4  Mass. 
471. 

33.  Cole  V.  Groves,  184  Mass.  471; 
Hubbell  V.  Gale.  3  Vt.  266. 

fa]  XUwfentloaa. — ^Penal  actions 
of  this  character  include  (1)  actions 
by  persons  other  than  the  party  in- 
jured to  recover  money  lost  at  gam- 
mg  ((^le  V.  Groves,  134  Mass.  4TI). 
or  (2)  to  recover  money  paid  as 
usury  (White  v.  Comstock.  6  VL  405). 

94.  Mount  V.  Hunterr68  III.  246: 
Van  Hook  T.  Whitlock,  2  Bdw.  (N. 
T.)  804.  . 

95.  Mount  v.  Hunter,  58  HI.  246. 
See  also  Case,  Action  on  [8  Crc  689]. 

56.  See  Debt,  Action  of  [IS  Cyc 
4111:  Penalties  [30  Cyc  1445]. 

57.  AoUoa  of  ejsotms&t  see  Eject- 
ment [15  Cyc  12]. 

AoUon  of  zMpuVla  aee  Replevin  [34 
Cyc  1354]. 

Writ  of  entry  see  Bntry.  Writ  of 
[16  Cyc  1069,  1061]. 

Chance  of  ohanetev  or  form  see 
supra  f  130. 

98.  The  Tllton.  23  F.  Cas.  Na 
14.064,  5  Mason  466. 

99.  See  supra  )!  16,  18. 

30.  The  Tllton,  23  F.  Cas.  No. 
14,064,  6  Mason  466;  Black  L.  D.  sub 
verb.  "Petitory  Action."  See  also 
Admiralty  [l,Cyc  839]. 

31.  See  Williams  v.  Harmanson, 
41  La.  Ann.  702,  6  S  604;  Garland 
Rev.  Code  Prac.  La.  arts  B.  6. 

39.  Williams  v.  Harmanson,  41  La. 
Ann.  702,  6  S  604;  Huyghe  v.  Brlnck* 
man,  37  La.  Ann.  240;  Langs  v.  Baran- 
co,  82  La.  Ann.  697. 

"It  is  the  prayer  of  the  petition, 
which  gives  character  to  the  actldn." 
Carraby  v.  Le  Breton,  1  Rob.  (La.) 
242,  251.  "It  is  not  the  alleKa;tions, 
but  the  prayer  of  the  petition  and 
the  allegations,  that  give  character 
to  the  action."  Hood  v.  Segrest,  1 
Rob.   (La.)  109,  110. 

33.  The  Tllton,  28  F.  Cas.  Mo. 
14,054,  6  Mason  466;  MUlaudon  V. 
Ranney,  18  La.  Ann.  196;  Joor  v. 
Craig,  8  La.  Ann.  267;  Carraby  v.  L« 
Breton,  1  Rob.  (La.)  242;  Hood  v. 
Segrest,  1  Rob.  (La.)  109. 

[a]  An  action  to  detarmln*  a  zlfW 
to  dower  Is  not  a  possessory  action 
as  plaintiff  does  not  get  a  judgment 
for  any  particular  piece  of  land,  but 
merely  establishes  her  right  to  hBV« 
her  dower  set  oil  in  accordance  with 
the  provlatona  of  the  statute.  Jacobs 
V.  Cummins,  i^Hawall  118. 
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possessory."    Petitory  actions  in  regard  to  real 

Vm.   JOINDEK  OF 

188]  A.  Deflnitloii  and  Nature.  By  a  joinder 
of  actions,  or  more  properly  a  joinder  of  causes  of 
action,  is  meant  the  uniting  of  two  or  more  de- 
mands or  rights  of  action  in  one  action;  the  state- 
ment of  more  than  one  cause  of  action  in  a 
declaration."*  This  title  treats  of  the  right  to  join 
different  eanses  of  action  in  the  same  declaration  or 
complaint,  and  the  particular  causes  which  may 
or  may  not  be  joined.^'  The  manner  in  which  the 
causes  so  joined  must  be  stated  is  a  different  mat- 
ter," and  a  question  of  pleading."  Joinder  of 
causes  is  also  a  question  distinct  from  that  of 
joinder  of  parties,^  and  the  one  does  not  necessarily 
involve  the  other;*'  but  the  distinction  is  not  always 
clearly  preserved,  and  in  cases  ^involving  the  rights 
or  liabilities  of  several  plaintiffs  or  defendants  the 
courts  have  under  similar  circumstances  sometimes 
treated  the  question  of  joinder  as  one  of  joinder  of 
causes,*'  and  sometimes  as  one  of  joinder  of  par- 
ties,'*^ and  sometimes  as  involving  both,^*  the  same 
principles  being  in  such  cases,  to  a  large  extent, 
controlling  upon  each  phase  of  the  question." 

189]  B.  Whether  One  or  Uore  Causes  Stated 
—1.  Necessity  for  Determination.  The  question  of 
joinder  of  causes  of  -action  involves  in  particular 
cases  a  preliminary  inquiry  as  to  whether  two  or 
more  causes  of  action  are  stated/*  for  obviously 
there  can  be  no  question  of  misjoinder  of  causes  if 
the  complaint  states  but  a  single  cause  of  action,*' 

34.  The  Tilton,  23  F.  Caa.  No. 
14,0S4,  5  Mason  465;  Hermitage  Plant- 
ing.  etc.,  Co.  V.  HigvasOn,  4S  La.  Ann. 
425,  14  3  919:  Wailams  v.  Harman- 
feon,  41  L,a.  Ann.  702,  6  S  e04:  Huyghe 
T.  Brlnkman,  87  La.  Ann.  240:  Lange 
V.  Baranco,  S2  La.  Ann.  897;  Kemper 
V.  Hulick,  16  La.  44. 

[a]  PexBonal  property. — The  pro- 
vision of  <the  code  of  practice  In  re- 
g'ard  to  poBseseory  actions  relates  only 
to  immovable  property.  "Poasessory 
actions  cannot  be  maintained  for  per- 
sonal property.'"  Lange  v.  Baranco, 
32  La,  Ann.  897,  699.  See  also  Gar- 
land Rev.  Code  Prac  La.  art  6. 

[b]  A  poMMaorr  aoUon  la  not  the 
proper  form  of  action  to  test  the  right 
to  enforce  a  mortgage  or  the  regu- 
larity and  validity  of  proceedings  in 
the  execution  of  judgmenta.  Dahl- 
green  v.  Duncan,  26  La.  Ann.  S68. 

35.  8«e    Real    Actions    [3S  Cyo 
1S4S]. 

86.  Black  Ij.  D.  Bub  verb.  "Joln- 
fler." 

[a]    OOmt   daanltioiM    arst  (1) 

"The  union  of  two  or  more  causes  of 
action  In  the  same  declaration."  Bou- 
vler  It  D.  sub  verb.  "Joinder."  (2> 
"The  Joining  of  two  or  more  rights 
of  action  In  one  suit.".  Bnglish  L.  D. 
■nb  verb.  "Joinder  of  Actions." 

87.  Bee  infra  l§  189-274. 
88L   Scarborough  v.  Smith,  18  Kan. 

199:  Hellams  v.  Swltzer.  24  8.  C.  89. 

39.   Hellams  v.  Switaer,  24  S.  C.  89. 

StatsiBMtt  of  acpaxata  oaasas  of 
tfon  In  see  Pleading  [SI  Cyo 

«t  O^fl'v.  May,  88  Ind.  267;  Hel- 
lams V.  Swltzer,  24  S.  C.  39. 

JoliUler  of  partus  se«  Parties  [30 
Cyc  105  et  seg]. 

[a]  Aa  objection  oa  on*  fronsd 
fl)  as  by  demurrer  for  misjoinder  of 
parties  does  not  raise  the  question  of 
misjoinder  of  causes  (Goff  v.  May. 
38  Ind.  267),  (2)  nor  does  a  demurrer 
for  misjoinder  of  causes,  raise  the 
question  of  misjoinder  of  parties,  ex- 
cept perhaps  where  there  are  several 
causes  of  action  in  favor  of  different 
plaintiffs  (Somervaill  v.  MoDermott, 
116  Wis.  B04,  93  NW  553). 

41.  Ooff  V.  Hay,  38  Ind.  267,  269 
(where  the  court  said:    "It  scema  to 


1  property  are  fully  treated  under  another  title,"  ' 

CAUSES  OF  ACTION 
or  no  cause  of  action  at  all;^  but  if  it  be  determined 
that  there  are  two  or  more  distinct  causes  of  action 
stated,  it  then  becomes  necessary  to  determine 
whether  they  are  of  such  a  character  as  mfty^  proper- 
ly be  joined  in  the  same  action.*"  In  considering 
only  .the  right  to  join  particular  causes,"*  it^  may  be 
unnecessary  definitely  to  determine  whether  the 
colnplaint  states  only  one  6r  several  causes,  if,  con- 
ceding that  several  causes  are  stated,  they  are 
clearty  such  as  may  properly  be  joined;*^  but  the 
question  is  still  material  in  determining  whether  the 
complaint  conforms  to  the  rules  of  pleading  govern- 
ing the  separate  statement  of  different  causes  of 
action.*" 

[$  190}  2.  Mode  of  Determination.  The  test  of 
whether  more  than  one  cause  of  action  is  stated  in 
a  complaint  is  whether  there  is  more  than  one  dis- 
tinct primary  right  or  subject  of  controversy  pre- 
sented for  enforcement  or  adjudication,*'  and  not 
whether  there  are  different  kinds  of  relief  prayed 
or  objects  sought."  In  applying  this  test  it  is  to 
be  observed  that,  without  ^ving  rise  to  more  than 
one  cause  of  action,  plaintiff's  primary  right  and 
defendant's  infringement  thereof,  which  taken 
together  constitute  the  cause  of  action,  may  each  be 
very  complicated,"  and  may  involve  a  number  of 
subordinate  j-ights  or  incidental  matters."  In  de- 
termining this  question  regard  should  be  had  to  the 
substance  rather  than  to  the  form  of  the  complaint," 

Co.,  11  HowPr  (N.  T.)  24:  Van  Namee 
V.  SPeo.,  9  HowPr  (N.  T.)  198. 

Separata  atafBiamt  of  mamm  of 
actloii  see  Pleading  111  Cyo  116  et 

seqj- 

53.  Herman  v.  Felthousen,  114 
Wis.  423,  90  NW  432;  Adkina  v. 
Loucks,  107  Wis.  587,  S3  NW  9$4; 
South  Bend  Chilled  Plow  Co.  v. 
George  C.  Crlbb  Co.,  105  Wis.  443,  81 
NW  376:  Zfnc  Carbonate  Co.  v.  Shulls- 
burg  First  Nat.  Bank.  103  Wis.  125, 
79  NW  229,  74  AmSR  845:  Gager  v. 
Marsden.  lOl  Wis.  fi98,  77  NW  922. 

"The  Infallible  test,  by  which  to 
determine  whether  a  complaint  states 
more  than  one  cause  of  action.  Is,  does 
it  present  more  than  one  subject  of 
action  or  primary  right  for  adjudica- 
tion?" Adkins  v.  Loucks,  107  Wis.  587, 
594,  83  NW  934.  "The  test  of  whether 
there  Is  more  than  one  cause  of  action 
stated  In  a  complaint  Is  not  whether 
there  are  different  kinds  of  relief 
prayed  for,  or  objects  sought,  but 
whether  there  Is  more  than  one 
primary  right  sought  to  be  enforced, 
or  oae  subject  or  controversy  pre- 
sented for  adjudication."  Oager  V. 
Marsden,  101  Wis.  598,  607,  77  NW 
822. 

64.  New  York  v.  Knickerbocker 
Trust  Co.,  104  App.  Dlv.  223.  93  NTS 
937;  South  Bend  Chilled  Plow  Co.  v. 
George  C.  Crlbb  Co.,  106  Wis.  448.  81 
NW  676;  Zinc  Carbonate  Co.  t.  Shulls- 
burg  First  Nat.  Bank.  103  Wis.  126, 
79  NW  229.  74  AmSR  845:  Oager  .v. 
Marsden,  101  Wis.  698,  79  NW  922. 

Ctolans  for  nor*  tban  ob«  nmsdr 
or  relief  see  Infra  If  194-200. 

50.  Pomeroy  Code  Rem.  (8d  ed) 
S  455  [quot  Rogers  v.  Wheeler,  89 
App.  Div.  435,  489,  85  NTS  981].  See 
also  Infra  !  191. 

Se.  Adkins  V.  Loucks,  107  Wis.  687, 
83  NW  934;  Gager  v.  Marsden,  101 
Wis.  598,  79  NW  922. 

5T.  Houston  V.  Delahay,  14  Kan. 
125;  Dewing  v.  Dewing,  112  Minn. 
316,  127  NW  1061;  Todaro  v.  Somer- 
vine  Realty  Co.,  138  App.  Dlv.  1,  122 
NTS  509. 

'Whether  the  complaint  states 
more  than  one  cause  of  action  la  to 
be  determined,  not  by  Its  form,  nor  by 
the  numbering  and  UU^ellng  of.lts 


have  been  taken  for  granted  that  a 
misjoinder  of  parties  necessarily  in- 
volved a  misjoinder  of  causes  of  ac- 
tion and,  perhaps,  the  Converse.  But 
we  are  not  satisfied  with  this  view. 
It  is  apparent  that  there  may  be.  In 
a  given  case,  but  one  entire  cause  of 
action,  and  yet  improper  parties  may 
be  Joined  therein;  and,  on  the  other 
hand,  several  distinct  causes  may  be 
improperly  united.  In  respect  to  each 
of  which  all  the  plaintiffs  and  de- 
fendants are  proper  parties"). 

4a.    See  infra  Si  218-223.  256-271. 

43.  See  Parties  [30  Cyc  105  et  seq]. 

44.  California  Raisin  Growers' 
Assoc.  V.  Abtwtt,  160  Cal.  601;  117 
P  767;  Hart.  V.  Goadby.  188  App.  Dlv. 
160,  123  NYS  166;  Thlgpen  v.  Klns- 
ton  Cotton  Mills,  151  N.  C.  97,  66  SE 
750;  Sharp  v.  Johnson,  (Tex.  Civ.  A.) 
127  SW  837:  Lumpkin  v.  Blewltt, 
(Tex.  Civ.  A.)  Ill  SW  1072. 

4B.  California  Raisin  Growers' 
Assoa  V.  Abbott,  160  Cal.  901,  117  P 
767. 

46.  Scarborough  v.  Smith,  18  Kan. 
399;  Westlake  v.  Farrow,  84  S.  C. 
270,  13  SB  469;  Hellams  v.  Swltzer, 
24  8.  C.  39;  Hasbrouck  v.  Armour,  139 
Wis.  8S7,  121  NW  167,  28  LRANS 
876. 

"Before  we  can  determine  whether 
or  not  two  causes  of  action  are  Im- 
properly united  we  must  And  the  two 
causes  of  action  and  then  ascertain 
whether  they  are  anch  aa  may  be 
Joined."  Hasbrouck  v.  Armour,  139 
Wis.  867,  Sei.  121  NW  157.  23  LRANS 
876 

47.  Wadleigh  v.  Phelps,  149  Cal. 
627,  87  P  93;  Scarborough  v.  Smith,  18 
Kan.  399;  Riddle  v.  MacFadden.  116 
App.  Dlv.  353.  101  NTS  606;  Westlake 
V.  Farrow,  34  S.  C.  270.  13  SE  469; 
Hellams  v.  Swltaer,  24  S.  C.  39. 

48.  Scarborough  v.  Smith,  18  Kan. 
399 

49.  Scarborough  v.  Smith,  18  Kan. 
399;  Hellams  v.  Swltzer.  24  S.  C.  39. 

50.  See  supra  B  188. 

51.  Rogers  v.  Wheeler.  89  App. 
Div.  436,  85  NYS  981:  Gates  v.  Gates, 
34  App.  Div.  608.  54  NYS  454;  Glover 
V,  lianila  Gold  Mln.,  etc,  Co.,  19  8. 
D.  669,  104  NW  261. 

BB.   Aooma        American  lUneral 
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for  a  complaint  may  in  fact  state  different  causes  of 
action,  although  thsy  are  stated  in  the  form  of  one," 
or  it  may  state  but  one  cause  of  action,  although  it 
is  stated  in  the  form  of  several.**  In  doubtful 
cases  it  may  be  proper  to  consider  the  form  of  the 
complaint,''*  or  the  relief  demanded  or  object 
sought,"  but  neither  is  controlling.*^  Nor  will  the 
actual  intention  of  the  pleader  control,"  for  the  * 
complaint  may  state  several  causes  of  action, 
although  it  was  intended  to  state  but  one  ;** 
and  conversely,  if  the  facts  alleged  constitute  but 
one  cause  of  action,  it  ia  not  material  that 
plaintiff  may  have  intended  to  state  more 
than  one,*^  or  has  in  ezprea&  terms  alleged  that 
he  has  done  so." 

[$  191] .  3.  One  or  Hore  Primary  Bights  or 
Wrongs.  In  aeeordanee  with  the  principles  above 


different  paragraphs  by  the  pleader, 
but  by  the  facts  alleged  therein." 
Desvtng  V.  DewlngA  112  Minn.  816, 
ai8,  127  NW  1051. 

[a]  XntMtlon  of  plwtder. — A  com- 
plaint should  not  Be  construed  as 
joining  dirterent  causes  y  of  action  if 
It  appears  from  an  Inspection  of  the 
pleading  that  plaintiff  intended  to 
count  upon  only  a  single  cause  of  ac- 
tion, and  that  the  facts  set  forth  are 
alleged  as  the  elements  of  a  single 
wrong  for  which  a  recovery  ts  sought. 
Kolel  America  Vatlferes  Jerusalem 
T.  Eliach,  29  Misc.  499,  61  NTS  935. 

B8.  -  Todaro  v.  SomervUle  Realty 
Co.,  138  App.  Dlv.  1,  122  NTS  509; 
Howard  v.  Mutual  Reserve  Fund  Life 
Assoc.,  125  N.  C.  49,  84  SB  1S9,  45 
LRA  863. 

69.  Munro  v.  St.  Louis,  etc.,  R. 
Co.,  155  Mo.  A.  710.  1S5  SW  1016; 
Logan  V.  Whitley.  129  App.  Dlv.  666, 
114  NYS  256;  Pea  v.  Piatt,  10  NYSt 
717;  Womack  v.  Carter,  1«0  N.  C 
286,  75  SE  1102;  Mlnter  v.  Gose,  13 
Wyo.  178,  78  P  948. 

X«Mt  Of  atetlair  alacl*  mum  a* 
Mvexal  see  infra  S  204. 

sa  Bralim  v.  M.  C.  OeM  Co.,  182 
■Wis.  674,  112  NW  1097  (holdlns  that 
a  failure  to  declare  In  separate  counts 
or  paragraphs,  as  Is  required  where 
different  causes  of  action  are  stated. 
Is  significant  of  an  Intention  to  state 
only  one  cause  of  action).  See  also 
Hellams  v.  Switzer,  24  S.  C.  39. 

61.  See  South  Bend  Chilled  Plow 
Co.  V.  George  C.  Crlbb  Co.,  105  Wis. 
443,  81  NW  675. 

63.  Todaro  v.  SomervUle  Realty 
Co.,  138  App.  Dlv.  1,  122  NYS  (509; 
Crowell  v.  Truesdell,  67  App.  Dlv. 
502.  73  NYS  1013;  South  Bend  Chilled 
Plow  Co.  V.  aeorge  C.  Crlbb  Co.,  106 
Wis.  443,  81  NW  675.  See  also  infra 
IS  194,  204. 

63.  Threatt  v.  Brewer  Mln.  Co.,  49 
S.  C.  95.  128, y26  SB  970  (where  the 
court  said:  ''However,  the  Intention 
of  the  pleader  will  not  govern.  After 
all,  it  resolves  Itself  into  a  question 
of  what  the  complaint  actually  al- 
leges, whether  It  was  one  or  several 
causes  of  action"). 

64.  Mtsklmmons  v.  Moore.  10  Wyo. 
41,  66  P  1000. 

66.  Westlake  v.  Farrow,  34  S.  C. 
270.  13  SB  469;  White  v.  White.  133 
Wis.  121,  111  N.  W.  1118.  See  also 
Infra  f  208. 

66.  Davis  V.  New  Torit.  76  App. 
Dlv.  618,  621,  78  NTS  836  (where  the 
court  said:  "It  Is  true  the  facta  in 
the  complaint  are  set  out  In  two  dif- 
ferent ways  and  are  termed  separate 
causes  of  action,  but  the  calling  of 
them  does  not  make  them  so").  See 
also  Infra  g  204. 

67.  See  supra  S  1^0. 

68.  XT.  8. — Occidental  Consol.  Mtn. 
Co.  v.  Comstock  Tunnel  Co.,  Ill  Fed. 
136. 

Cal. — Wright  V.  Carly,  11  Cal.  A. 
385,  104  F  1009. 

Mo. — Cook  V.  Globe  Printing  Co..  227 
Mo.  471,  127  SW  232. 

N.  T.— Hahl  V.  Sugo,  169  N.  T.  109. 


62  NE  136,  88  AmSR  639.  <1  LRA 
226;  New  York  v.  Knickerbocker 
Trust  Co.,  104  App.  Dlv.  223.  93  NYS 
937;  Rogers  v.  Wheeler,  89  App.  Dlv. 
435.  85  NTS  981. 

S.  C. — Lyles  v.  Klnard,  82  8.  C. 
415,  64  SE  409;  Wright  v.  Willoughby, 
79  S.  C.  438,  60  SE  971. 

Wis. — Simon  v.  Weaver,  143  Wis. 
330,  127  NW  950;  Herman  v.  Felt- 
housen,  114  Wis.  423^90  NW  432;  Ad- 
klns  v.  Loucks,  107  Wis.  587,  83  NW 
834:  Gaffer  v.  Blarsden.  101  Wla.  698, 
79  NW  928. 

See  Otoe  County  Dorman,  71  Nebr. 
408,  98  KW  1064. 

Ja]  niwAratloaa^It  has  been 
held  that  only  one  cause  of  action  was 
stated  in  the  foIlowlnK  actions:  (1) 
For  enforcement  of  the  same  right 
conferred  by  two  contracts.  Piano 
Mfg.  Co.  V.  Parmenter.  80  111.  A.  669. 
(2)  Upon  successive  promises  In  re- 
gard to  the  same  matter  and  to  the 
same  effect,  Byrd  v.  Hickman.  167 
Ala.  351,  52  S  426.  (3)  For  failure  to 
pay  an  asBessment  upon  several 
tracts  of  land  of  the  same  owner  for 
the  same  Improvements.  Peo,  v. 
Hagar,  52  Cal.  171.  (4)  For  trespass 
on  lands  held  under  deeds  and  under 
leases.  Ohio  Oil  Co.  v.  Toledo,  etc.. 
R.  Co.,  4  Oh.  Clr.  Ct.  210,  2  Oh.  Clr. 
Dec.  506,  (5)  For  money  earned 
under  a  contract  of  employment  and 
damages  for  breaches  of  the  contract. 
Bowjnan  v.  Holladay.  8  Or.  182.  (6) 
For  the  settlement  of  a  partnership. 
Wagner  V.  Sanders.  49  8.  C.  192,  27 
SE  68.  (7)  For  malicious  prosecution 
and  suing  out  a  writ  of  attachment. 
Brown  V.  Master.  104  Ala.  451,  16  S 
443.  (8)  For  recovery  of  a  sum  paid 
on  a  deficiency  Judgment  In  foreclos- 
ure and  of  an  excessive  amount  for 
which  the  judgment  In  foreclosure 
was  rendered.  Anplegarth  v.  Dean. 
68  Cal.  491,  13  P  687.  (9)  On  partici- 
pating Insurance  policy  In  which  It 
was  sought  to  recover  a  death  loss, 
and  the  profits  accruing  to  the  policy. 
Vogler  v.  World  Mut.  Tj.  Ins.  Co.,  51 
HowPr  (N.  T.)  301.  (10)  By  a  county 
against  the  state  for  costs  and  ex- 
penses Incurred  In  a  criminal  prosecu- 
tion arising  In  an  unorganized 
county.  Lyman  County  v.  State,  11 
S.  D.  391.  78  NW  17.  (11)  By  an  of- 
ficer against  his  predecessor  to 
recover  funds  of  the  office  which  be- 
longed to  several  persons.  Peebles  v. 
Roone.  lie  N.  C.  67.  21  SB  187.  (12) 
To  determine  adverse  claims,  setting 
forth  several  tax  liens  as  the  basis 
of  plalntifTs  Interest  In  the  real  estate 
Involved.  Blak^more  v.  Roberts,  12 
N,D.  394.  96  NW  1029.  (13)  Action  to 
compel  a  board  of  review  to  list  for 
taxation  personal  property  omitted 
from  assessment  in  previous  years, 
although  such  property  Is  owned  by 
different  pereions.  Peo,  v.  Webb,  256 
111.  364,  100  NB  224,  (14)  Action  to 
recover  possession  of  land  where  de- 
fendant's claim  of  right  of  possession 
Is  based  upon  different  titles.  Porter 
V.  International  Bridge  Co..  46  App. 
Div.  416,  60  NTS  819  [att  188  N.  T. 


stated,^  if  the  facts  alleged  in  a  declaration,  com- 
plaint, or  petition  show  hut  one  distinct  primary 
r^ht  on  th^  part  of  plaintiff,  and  one  delict  or 
wrong  on  the  part  of  defendant  involving  that  right, 
there  is  but  one  cause  of  action  stated."^  This  is 
true,  although  incidental  matters  are  all^d  in 
connection  with  the  primary  right,  which  render 
other  parties  than  the  main  defendant  proper  or 
necessary  to  the  litigation,""  or  although  facts  are 
stated  which,  while  germane  to  the  primary  purpose 
of  the  action,  might  constitute  independent  grounds 
of  relief;'"  and  where  a  single  transaction  is  relied 
on,  the  complaint  does  not  necessarily  state  two 
causes  of  action,  because  the  facts  alleged  may  show 
a  liability  both  in  contract  and  in  tort.'^  It  is  not 
necessary  that  the  wrong  shall  consist  of  a  single 
act,"  or  that  the  resulting  injuries  consist  of  hut  a 

79,  57  NE  1741.  (15)  Information 
seeking  a  forfeiture  of  a  street  rail- 
road franchise  for  nonuser,  and  seek- 
ing the  Imposition  of  a  flne.  Peo.  v. 
Sutter  BtTBrCo.,  117  CaL  f04,  48  P 
736. 

6S.  Carpenter  v.  Chrlatlanson,  120 
Wis.  558,  98  NW  617:  Adklns  v. 
Loucks,  107  Wis.  687,  S3  NW  934.  See 
also  infra  8  194.  i 

70.  New  York  v.  Knickerbocker 
Trust  Co.,  104  App.  Dlv.  223,  93  NYS 
937,  16  NYAnnCas  847:  Gager  V.  Mars- 
den,  101  Wis.  598.  77  NW  988.  Sea 
also  infra  S  194. 

71.  Pordyce  v.  Nix,  58  Ark.  136, 
23  SW  967;  Stone  v.  Case.  84  Okl.  E, 
124  P  960,  43  LRANS  1168:  Barto  v. 
Nix.  15  Wash.  663,  46  P  1088. 

7a.  Mass. — Rice  v.  Coolldge.  121 
Mass.  393,  23  AmD  279. 

Mich. — Oliver  v.  Perkins,  92  Mich. 
804,  62  NW  609. 

Mo. — Bfunro  T.  St.  Louis,  etc.,  R. 
Co..  156  Mo.  A.  718,  186  SW  1016. 

N.  T.— Mutual  L.  Ins.  Co.  v.  Mc- 
Curdy,  118  App.  Dlv.  816,  108  NYS 
829;  Bliss  V.  Winters,  88  App.  Dlv. 
174,  56  NTS  660;  Thomas  V.  Thomas, 
9  App.  Dlv.  487,  41  NTS  278;  Peo.  v. 
Tweed,  6  Hun  868.  See  also  Dickens 
V.  New  York  Cent  R.  Co.,  18  HowPr 
228 

Oh. — Schwelnfurth  v.  Cleveland, 
etc.,  R.  Co..  60  Oh.  St:  215,  64  NE  89. 

Okl. — Enid  Electric,  etc.,  Co.  v. 
Decker,  36  Okl.  367,  128  P  708;  Stone 
V.  Case,  34  Okl.  6,  124  P  960,  4S 
LRANS  1168. 

8.  C, — Miles  V.  CTharleaton  IJght. 
etc.,  Co.,  87  S.  C,  254.  69  SE  292:  Smith 
V,  Smith.  60  S.  C.  54,  27  SE  545. 

B,  r>. — Glover  v.  Manila  Gold  Mln.. 
etc.  Co,,  19  8.  D.  559,  104  NW  261. 
Vt.— Earl  v.  Tupper,  46  Vt.  275. 
Wis, — Simon  V,  Weaver,  148  Wis. 
330.  127  NW  950, 

[a  ]  ninstrattOBS. — It  h  as  been 
held  that  only  one  cause  of  action  vas 
stated,  although  the  wrong  was  al- 
leged to  consist  of  different  acts,  as 
follows:  (1)  Different  breaches  of 
the  same  contract-  Banks  v.  Crow,  3 
Or,  477.  (2)  Different  breaches  of  the 
Conditions  of  a  bond  given  to  secure 
a  liquor  tax  certificate.  Lyman  v. 
Broadway  Garden  Hotel,  etc.,  Co.,  33 
App.  Dlv,  130,  53  NYS  347,  (3)  Dif- 
ferent acts  of  discrimination  by  a 
carrier.  L^ngdon  v.  New  Tork,  etc., 
R.  Co..  1&  NYS  266,  27  AbbNCaa  166. 
(4)  Different  negllfent  acts  caui<ing 
the  same  injury.  Hoffman  v,  Tuol- 
umne County  Water  Co.,  10  CaL 
413;  Munro  v.  St.  Ixiuls,  eta,  B.  Co.. 
155  Mo.  A,  710,  135  SW  lOlf;  Griffln 
v.  Southern  R,  Co..  65  8.  C  122.  41 
SB  445.  (5)  Common-law  and  statu- 
tory negligence.  Senn  v.  Southern  B. 
Co,,  135  Mo.  512.  36  SW  367;  Oebhardt 
V.  St.  Louis  Transit  Co.,  97  Mo.  A. 
373,  71  SW  448.  (6)  Both  willful  and 
negligent  acts  contributing  lo  the 
same  Injury,  Schwelnfurth  v.  Cleve- 
land, etc,  R.  Co,,  60  Oh.  St,  215.  51 
NE  89.  (7)  Negligence  tn  falling  to 
provide  safe  machinery  and  tn  falling 
to  provide  a  bI^o  place  ^oif  plalnbff 
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single  element;"  and  the  amount  sought  to  be 
recovered  may  be  made  up  of  several  items/*  The 
complaint  may,  without  stating  more  than  one  cause 
of  action^  set  forth  different  grounds  or  theories 
upon  whieh  plaintiff  is  entitled  to  the  same  rdiet," 


or  may  set  forth  different  means  or  methods  em- 
ployed in  accomplishing  the  same  wrong.''  Under 
these  principles  but  a  single  cause  of  action  is  stated 
in  a  petition  seeking  the  enforcement  of  a  single 
eontracti"  or  .a  sin^e  trust." 


to  stand  and  work.  Pearler  v.  Charles- 
ton Basket,  eta..  Co.,'  SI  S.  C.  222, 
28  SB  1»3,  401.  (8)  KeKUeence  In 
operation  of  train  and  unsafe  condi- 
tion of  crosslns  oontrlbutlne  to  same 
injury.  Lroulsvllle,  etc.,  K.  Co.  v. 
Hubbard,  148  Ala.  46,  41  S  814.  (9) 
Failure  to  stop  train  long  enough  for 
plaintiff  to  alight,  and  negligence  In 
starting  train.  Florida  R.  Co.  v.  Dor- 
sey,  S9  Fla.  260,  62  S  963.  (10)  Dif- 
ferent wrongful  acts  all  contributing 
to  the  destruction  of  plaintiffs  busi- 
ness. Oliver  V.  Perkins,  92  Mich.  304, 
62  NW  609.  (11)  Different  wrongful 
acts  done  In  carrying  ftut  a  single 
fraudulent  scheme.  Mutual  L.  Ins. 
Co.  V.  McC^urdy,  118  App.  Dlv.  827, 
103  NTS  837;  Thomas  v.  Thomas,  9 
App.  Div.  487.  41  NTS  276;  O'Connor 
V.  Virginia  Pass.,  etc.,  Co.,  45  Misc. 
228,  92  NTS  161  [aff  107  App.  Dlv. 
«30,  95  NTS  1149].  (12)  Different 
acta  In  fraud  of  creditors.  Wright 
V.  Simon.  62  Mlac.  360,  102  NTS  1108 
faff  118  App.  Dlv.  774,  103  NTS  911]; 
Skinner  v.  Stuart.  13  AbbPr  (N.  T.) 
442  [rev  on  other'  grounds  39  Barb. 
206,  15  AbbPr  391,  24  HowPr  489]; 
Reed  V.  Stryker,  12  AbbPr  (N.  T.)  47; 
Jacot  V.  Boyle,  18  HowPr  (N.  T.)  106. 
(13)  A  series  of  wrongful  acts  or 
omissions  on  the  part  of  directors  of 
a  corporation.  Home  Bllver  Mtn.  Co. 
T.  Ryan,  43  Hlnn.  19«,  44  NW  66; 
Glover  v.  Manila  Oold  Mln.,  etc,  Co., 
19  S.  D.  5B9.  104  NW  261.  (14)  Dif- 
ferent negligent  acts  of  defendant, 
as  president  of  plaintiff  corporation, 
resulting  In  loss  to  the  corporation 
during  the  entire  period  throughout 
which  defendant  continuously  held 
the  ofllce  of  president.  Mutual  L.  Ins. 
Co.  V.  McCurdy,  US  App.  Dlv.  816. 
103  NTS  829.  (15)  Different  libelous 
statements  in  regard  to  plaintiff  con- 
tained In  one  publication.  Cook  v. 
Globe  Printing  Co..  227  Mo.  471.  127 
SW  332.  (16)  Different  slanderous 
statements  mad<Q  at  the  same  time  and 
place.  Cracraft  v,  Cochran,  16  Iowa 
301;  Arnold  v.  Garth,  10  KyL  320: 
Hellstem  v.  Katzer;  103  Wis.  391.  79 
NW  429  [dlst  Candrian  v.  Miller,  98 
-Wis.  164.  73  NW  1004],  (17)  Different 
Infringements  of  a  patent.  Wilder  v. 
McCormlck,  29  F.  Gas.  No.  17,650,  2 
Blatchf.  31.  (18j  Misapplication  of 
different  sums  of  money  sent  to  an 
SKcnt  for  Investment.  Brock  v. 
Wlldey,  132  Ga.  19.  6S/SE  794.  (19> 
Failure  of  railroad  company  to  build 
fences  and  failure  to  biifld  cattle 
guards.  '  Woods  v.  Missouri,  etc.  K. 
Co.,  51  Mo.  A.  500.  (20)  Failure  to 
deliver  cattle  within  a  reasonable 
time  and  exposing  them  to  contagion. 
Baldwin  T.  Xake  Shore,  etc.,  R.  Co., 
4  Oh.  Dec  (Reprint)-  261.  1  ClevLRep 
178.     (»1)  Failure  of  stockholder  to 

gir  several  assessments.  Kansas 
ity  Hotel  Co.  V.  SIgement,  53  Ma 
176.  (28)  Tnducln*  several  customers 
of  plaintiff,  at  different  times,  to  vio- 
late their  agreement  not  to  sell  a 
manufactured  article  at  less  than  a 
stated  price.  L.  B.  Waterman  Co.  v. 
Waterman,  40  App.  Dlv.  530,  68  NTS 
168.  (23)  Pollution  of  watercourse  oy 
several  riparian  owners.  Warren  v. 
Parkhurst,  105  App.  Dlv.  239.  93  NTS 
l(t09  taff  45  Misc.  466,  92  NTS  725]. 
(24)  Action  to  set  aside  a  will,  a  deed, 
and  a  bill  of  sale  obtained  by  fraud  at 
different  times.  Bliss  v.  Winters,  88 
App.  Dir.  174,  56  NTS  660.  (26)  Ac- 
tion to  set  aside  two  deeds  ana  the 
probate  of  a  will.  It  being  alleged  that 
the  deeds  and  will  were  obtained  by 
undue  Influence,  with  the  design  to 
secure  the  property  of  decedent. 
Thomas  v.  Thomas,  9  App.  Ettv.  487, 
4)  NTS  276. 

TX  Cal. — ^Proctor  v.  Southern  Ca.U- 
fomla  R.  Co.,  180  Cal.  20,  U  P  806; 
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Praler  v.  Sears  Union  Water  Co.,  12 
Cal.  556,  73  AmD  662. 

Ga. — Chattahoochee  Valley  R-  Co,  v. 
Bass.  9  Ga.  A.  83,  70  SB  683. 

Ky. — Chesapeake,  etc,  R.  Co.  v. 
Hyde,  66  SW  423,  21  KyL  1756;  Louis- 
ville, etc.,  R.  Co.  V.  Neafus,  93  Ky  68, 
18  SW  1080.  13  KyL  951. 

Minn. — Hueston  v.  Mississippi,  etc, 
Boom  Cof.  76  Minn.  251,  79  NW  92. 

N.  T, — Dunn  v.  New  Tork  Herald 
Co.,  119  App.  Dlv.  477,  104  NTS  94; 
Mutual  L.  Ins.  Co.  v.  McCurdy,  llSi 
App.  Div.  822,  103  NTS  840;  Gilbert  v. 
Prftchard,  41  Hun  46. 

8.  C. — Threatt  v.  Brewer  Mln.  Co., 
49  S.  C.  95,  26  SB  970. 

Wash.-r-Vo8S  v.  Bender,  32  Wash. 
666,  73  P  697. 

Wis. — Brlckner- Woolen-Mills  Co.  v. 
Henry,  73  Wis.  229,  40  NW  809.  See 
also  Northern  Assur  Co.  v.  Hotehklss. 
90  Wis.  415.  63  NW  1020. 

[a  ]  XUutratlonB. — It  has  been 
held  that  only  one  cause  of  action  was 
stated,  although  the  injuries  consisted 
of  the  following  elements:  (1)  In- 
juries to  bottom  land,  to  right  to 
water  stock,  to  enjoyment  of  pure 
air,  Ashing  privileges,  ditches,  and 
neighborhood  roads,  all  occasioned  by 
milling  operations.  Threatt  v.  Brewer 
Mln.  Co.,  49  S.  C.  95,  26  SB  970.  (2) 
Injuries  to  a  mining  claim  in  the 
washing  away  of  pay  dirt,  and  In 
obstructing  the  worklngof  the  claim. 
Fraler  v.  Sears  Union  Water  Co.,  12 
Cal.  66S,  78  AmD  662.  (3)  Injuries 
from  the  obstruction  of  a  stream  In 
the  nature  of  a  continuing  trespass, 
although  resulting  In  actual  damage 
on  different  occasions.  Hueston  v. 
Mississippi,  etc..  Boom  Co.,  76  Hlnn. 
261,  79  NW  92.  (4)  Damages  oc- 
casioned by  the  Improper  construction 
of  a  bridge  and  its  approaches  and 
from  the  use  of  a  street  upon  which 
plaintiff's  property  abutted  as  a 
freight  yard.  Chesapebke,  etc.  R.  Co. 
V.  Hyde,  66  SW  423,  21  KyL  1756.  (6) 
Different  elements  of  damage  from  a 
wrongful  attachment.  Voss  v.  Ben- 
der, 32  Wash.  556,  78  P  697.  (S)  Tres- 
pass on  lands  and  cutting  and  removal 
of  timber.  Perry  v.  Jefnrles,  61  S.  C. 
292.  39  SB  616. 

74.  U.  S.— Breard  v.  Lee,  192  Fed. 
72. 

.  Cal. — McFarland  v.  Holcomb,  123 
Cal.  84,  GB  P  761. 

Mo. — Wright  v.  Baldwin,  61  Mo.  269. 

Mont. — Cohen  v.  Clark,  44^  Mont. 
151,  119  P  775. 

N.  T, — Dougan  v.  Evansville,  etc.. 
R.  Co..  15  App.  Dlv.  483.  44  NTS  503 
(nrlnclpal  and  interest);  Adams  v. 
Holley,  12  HowPr  326. 

Oh. — Dalton  v.  Barchand.  4  Oh.  Dec. 
(Reprint)  376,  2  ClevLRep  57. 

Wis. — Roehring  v.  Huebschmann,  34 
Wis.  186;  Flsk  v.  Tank.  12  Wis.  276. 
78  AmD  737. 

[a]  Bsveral  gambllay  transaetloas. 
—A  complaint  stating  that  defend- 
ants ran  and  played  games  of  poker, 
and  that  plaintiff  lost  to  them  a  cer- 
tain sum  In  games  played  by  him  be- 
tween certain  dates,  states  but  a 
single  cause  of  action.  Parsons  v. 
Wilson.  94  Minn.  416.  108  NW  163. 

TS.  Lowe  V.  Hart,  93  Ark.  648.  125 
SW  1030:  Allred  v.  Tate.  113  Ga.  441. 
39  SB  101:  Bethany  Hospital  Co.  v. 
Phlllppl,  82  Kan.  64,  107  P  530.  3D 
LRANS  194;  Polllti  v.  Wabash  R. 
Co..  142  App.  Dlv.  765,  127  NTS  782; 
Logan  v.  Whitley,  129  App.  Dlv.  866, 
114  NTS  255;  L.  D.  Garrett  Co.  v. 
Astor,  67  App.  Dlv.  595,  73  NTS  966; 
Howarth  v.  Howarth,  67  App.  Div. 
354,  78  NTS  785;  Peo.  v.  Piatt,  10 
NTSt  717.  See  also  Lang  v.  Thacher, 
48  App.  Div.  313.  62  NTS  956;  Comp- 
ton  V.  Ashley,  (Tex.  Civ.  A.)  28  SW 
228. 

[a]  ninrtratlam. — It    has  twen 


held  that  only  one  cause  of  action 
was  stated,  although  the  complaint 
set  out  the  following  grounds  or 
theories  for  a  recovery:  (1)  Both 
fraud  and  mistake  as  grounds  for  re- 
scission of  a  contract  of  sale.  L.  D. 
Garrett  Co.  v.  Astor,  67  App.  Div.  595, 
73  NTS  966.  (2)  Both  forgery  and 
undue  influence  as  grounds  for  setting 
aside  a  deed.  Howarth  v.  Howarth, 
67  App.  Div.  254.  73  NTS  785.  (3) 
Both  unsklllfulness  and  failure  to 
procure  plaintifTs  consent.  In  an  ac- 
tion against  'a  physician  for  Injuries 
resulting  from  an  operation.  Van 
Meter  v.  Crews,  149  Ky.  386,  148 
SW  40.  (4)  Both  mental  weakness  of 
a  grantor,  and  undue  influence  exer- 
cised upon  him,  as  grounds  for  set- 
ting aside  a  deed.  Bethany  Hospital 
Co.  V.  PhllippI,  82  Kan.  64,  107  P 
630,  30  LRANS  194.  (6)  Different 
grounds  for  the  rescission  of  a  con- 
tract. Allred  V.  Tate,  113  Ga.  441, 
39  SB  101.  (6)  Different  theories 
upon  which  plaintiff  Is  entitled  to  re- 
cover upon  the  same  contract.  Logan 
V.  Whitley.  129  App.  Dlv.  666,  114 
NTS  256.  (7)  Several  reaeons  why 
defendant  Is  not  the  lawful  holder  of 
an  office.    Peo.  v.  Piatt,  10  NTSt  717. 

76.  Culbertson  v.  tola  Portland 
Cement  Co.,  87  Kan.  629,  126  P  81; 
Rourks  V.  Blk  Drug  Co.,  76  Am.  Dlv, 
246,  77  NTS  872  (dlfterant  means  em- 
ployed to  Injure  i>lalntlfrs  business); 
Bliss  V.  Winters,  38  App.  Dlv.  174, 
66  NTS  050;  Wright  v.  Wllloughby, 
79  8.  C  428,  60  SB  971.  See  also  the 
eases  supra  note  76. 

77.  Cat — ^Hurwits  v.  Gross,  5  Cal. 
A  614,  91  P  109.  See  also  Reedy  v. 
Smith,  42  Cal.  246. 

Mont. — Cohen  v.  Clark,  44  Mont. 
161.  119  P  775. 

S.  D. — Jerome  v.  Rust,  23  S.  D.  409, 
122  NW  344  [overr  reh  21  S.  D.  191,' 
110  NW  780], 

Tex.— Jonea  v.  Smith.  (ClT.  A)  87 
SW  210. 

Wis.— NlcAiol  V.  Alexander,  28  Wis. ' 
118;  Flsk  T.  Tank,  12  Wis.  276,  78 

AmD  737. 

See  also  Barber  v.  Blllngwood,  135 
App.  Div.  649.  120  NTS  947;  Wieser 
V.  Times  Realty,  etc,  Co.,  110  NTS 
963. 

[a]  A  oontxaot  to  devise  realty  and 
personalty  may  be  specifically  en- 
forced in  a  single  action  against  the 
administrator  and  the  heirs  of  a  de- 
cedent. Hall  V.  Oilman,  77  App,  Dlv. 
468.  79  NTS  303. 

[b]  BapMsa  eomtxaot  and  qwntnm 
taernftr — Sliaw  v.  Hotchkiss,  143  Fed. 
680. 

[c]  Sorsral  teaaohM  of  s  boad 

may  constitute  but  one  cause  of  ac- 
tion. Peo.  v.  Dodge.  11  Colo.  A.  17, 
62  Pa  837;  Hickory  County  v.  Pugate, 
148  Mo.  71,  44  SW  789;  Lyman  T. 
Broadway  Garden  Hotel,  etc.,  Co.,  38 
App.  Dlv.  130,  53  NTS  347. 

[d]  Ssveral  breaolies  of  a  alagla 
oontraot  may  constitute  but  one  cause 
of  action.  Cohen  v.  Clark.  44  Mont. 
151,  119  p  775;  Flsk  v.  Tank,  12  Wis. 
276,  78  AmD  727. 

[e]  Stock  anbsoztptlon  aad  tatttat- 
•at.— Where  It  Is  provided  by  statute 
that  If  a  stodtholdar  falls  to  pay  an 
Installment  upon  his  shares  when  re- 
quired to  do  BO,  the  corporation  mar 
recover  the  principal  sum  due,  with 
ten  per  cent  interest,  a  complaint.  In 
an  action  to  recover  an  Installment 
with  such  Interest,  states  but  a  single 
cause  of  action  on  contract  and  does 
not  Join  a  separate  cause  of  action  for 
a  penalty.  Sigua  Iron  Co.  v..  Brown, 
19  App.  Div.  143.  46  NTS  989. 

78.  Ricks  V.  Wilson,  151  N.  C.  46, 
65  SB  614  (holding  that  only  one 
cause  of  action  is  stated,  although  the 
trust  relates  to  both  realty  and  per- 
sonalty). 
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As  tii6  convftru  of  the  general  mle  already 

stated,  it  follows  that  where  two  or  more  distinct 
primary  rights  are  sought  to  be  enforced,  or  two  or 
more  distinct  wrongs  redressed,  there  is  a  joinder 
of  causes  of  action,^*  although  sucl)  causes  may 
relate  to  the  same  transaction."^  So  a  com- 
plaint states  different  causes  of  action  where  it 
sets  out  and  seeks  to  recover  upon  separate 
and  distinct  contracts,"^  or  for  separate  and 
distinct  torts,"  as  in  the  case  of  separate  libels 
or  slanders." 

[$  192]   4.  Different  Kinds  of  Injnry  from  Same 
Act.    While  an  infringement  of  separate  rights, 

n.  Stln«a  T.  New  York,  164  App. 
Dlv.  276.  Its  NTS  »62  [guot  Pomeroy 
Code  Rem.  SI  46S.  4&6].  See  also 
Alabama  Great  Southern  R.  Co.  v. 
Sbahan.  116  Ala.  802,  22  S  609;  Hlffh- 
land  Ave.,  etc.,  R.  Ca  v.  Dusenberry, 
»4  Ala.  413,  10  8  274. 

[a]  ZUnstmtloBS. — It  has  been 
held  that  there  waa  a  Joinder  of  dif- 
ferent causes  In  the  following  actions: 
<1>  For  distinct  injuries  to  property. 
Hall  V.  Cincinnati,  etc,  R.  Co.,  1  Disn. 
58.  12  Oh.  Dec.  (Reprint)  485.  (2)  For 
Injury  to  crops  by  several  annual 
overflows  of  water.  Offleld  v.  Wabash, 
etc.,  R.  Co.,  22  Mo.  A.  607.  (3)  Foi 
,  false  Imprisonment  and  for  malicious 
prosecution,  Mlsklmmons  v.  Moore, 
10  Wyo.  41,  6S  P  1000.  (4)  Few  In- 
terference with  plalnttlTs  property 
riffhts  and  for  Injuries  to  his  reputa- 
tion. Gore  V.  Condon,  87  Md.  S68. 
S9  A  1042,  67  AmSR  362,  40  LRA 
382.  (6)  For  fraud  %nA  for  breach  of 
warranty  In  a  sale.  Brooks  v.  Ro- 
n)ano,  149  Ala.  jlOl,  42  S  819;  Byers 
V.  Rivers,  3  Oh.  Dec.  (Reprint)  231, 
S  WklyLGa*  37.  (6)  For  alienation 
of  a  wife's  affections,  and  for  con- 
version of  personal  property.  Crow- 
ell  V.  Truesdell,  67  App.  Div.  802,  73 
NTS  1013.  (7)  For  assault  and  for 
breach  of  contract  in  ejecting  plaintiff 
from  a  dance  hall,  where  she  had 

Said  for  admission.  Halsenbacker  v. 
ociety  Concordia.  71  Conn.  369,  42  A 
67,  71  AmSR  213.  (8>  For  amount 
due  under  a  contract  of  service  at  the 
time  of  Its  breach  by  a  dlscharso  of 
plaintiff  and  for  damages  caused  by 
the  breach.  Carlson  v.  Albert,  117 
App.  DlT.  836,  103  NTS  344.  But  see 
Wleaer  v.  Times  Realty,  etc,  Co.,  110 
NTS  368.  (9)  For  Injury  to  a  build- 
ing by  the  construction  of  a  railroad 
track  and  for  trespass  on  land. 
Dougherty  v.  Wabash,  etc..  R.  Co.,  19 
Ho.  A  419.  (10)  For  damages  re- 
sulting from  the  Impairment  of  the 
value  of  property  by  lowering  the 
grade  of  a  street,  and  for  the  use 
and  occupation  of  a  house  on  the 
premlsefl.  Coyne  v.  Memphis,  118 
Tenn.  651,  102  SW  855.  (11)  For 
permanent  Injury  to  plaintiff's  prop- 
erty by  the  construction  of  a  subway 
and  for  temporary  Injury  to  rights 
appurtenant  thereto  by  the  work  of 
construction.  Stines  v.  New  Tork,  154 
App.  Div.  276,  188  NTS  962.  (12)  For 
forcible  entry  and  for  unlawful  de- 
tainer. Liddon  V.  Hodnett,  22  Fla. 
271.  (13)  For  a  recovery  of  over- 
payment of  Insurance  assessments 
and  for  injunction  against  future  ex- 
cessive assessments.  Howard  v.  Mu- 
tual Reserve  Fund  Life  Assoc.,  125 
N.  C.  49,  34  SE  199,  4S  LRA  853.  (14) 
A  contest  with  reaard  to  elections  to 
separate  offices.  Vance  v.  Gaylor,  25 
Ark.  32.  (16)  To  recover  Judgment 
on  a  note,  and  to  set  aside  a  fraudu- 
lent conveyance.  Kennedy  v.  Dodge, 
19  Oh.  Cir.  Ct,  425.  10  Oh,  Cir.  Dec 
360.  (16)  To  enforce  common-law 
liability  for  trespass  and  statutory 
liability  for  double  or  treble  damages 
as  a  statutory  penalty  for  cutting 
timber.  Falrehfld  v.  Dunbar  Furnace 
Co.,  128  Pa.  485,  18  A  448,  444.  (17) 
enforce  the  liability  of  a  stock- 
r  for  the  unpaid  amount  of  hln 
subscription  and  his  statutory 
:y  for  the  debts  of  the  corpora- 


tion. TumbuII  T.  Pomeroy  Salt  Co., 
11  Oh.  Dec  (ReprlHt)  19,  24  ClneLBut 
133.  (18)  Under  an  Bmployer'a  Li- 
ability Act  to  enforce  a  llaDlllty  under 
one  subdivision  for  an  Injury  due  to 
a  defect  in  machinery,  and  also  under 
another  subdivision  for  an  injury 
caused  by  the  negligence  of  one  in  the 
employ  of  the  master,  to  whose  orders 
plaintiff  was  bound  to  conform. 
Clements  v.  Alabama  Great  South- 
em  R.  Co.,  127  Ala.  166.  28  S  643. 

80.  Brown  v.  Chadwick,  32  Mo.  A 
616;  Fairchild  v.  Dunbar  Furnace  Co., 
128  Pa.  485,  18  A  448,  444.  See  also 
Ramsdell  v.  Clark.  20  Mont.  108.  49 
P  591  (different  breaches  of  covenant 
of  same  lease). 

[a]  Tliat  tbers  was  a  ooauuoa 
naBtor  to  deeds  of  different  tracts  of 
land  to  different  grantees  does  not 
render  an  action  to  set  aside  both 
deeds  and  recover  the  land  a  single 
cause  of  action.  Griffith  v.  GrUBth, 
71  Kan.  547.  81  P  178. 

81.  Ambrose  T.  Parrott,  28  Kan. 
693  (different  promissory  notes) ; 
Overbagh  v.  (^thout,  90  Hun  606, 
36NT3  962  (recovery  of  rent  due  imder 
separate  leases);  Blanchard  v.  Jef- 
ferson. 17  NTS  927,  28  AbbNCas  236 
(recovery  of  sum  due  on  a  deposit, 
and  salary):  Gardner  v.  Locke,  2 
NTClvProo  252  (expreaa  and  Implied 
contract);  Acome  v.  American  Min- 
eral Co.,  11  HowPr  (N.  T.>  24:  Van 
Namee  v.  Pec.  9  HowPr  (N.  T.)  198; 
Handy  v.  Chatfleld,  23  Wend.  (N.  T.) 
36;  McKemr  v.  GoodaU,  1  Oh.  Cir.  Ct 
28,  1  Oh.  Cir.  Dec  14.  But  see  Oc- 
cidental Consol.  MIn.  Co.  Comstoek 
Tunnel  Co.,  Ill  Fed.  135. 

89.  Alabama  Great  Southern  R.  Co. 
V.  Shahan.  116  Ala.  302.  22  8  509 
(separate  overflows  of  land):  Louis- 
ville, etc,  R.  Co.  V.  Cofer,  110  Ala. 
491,  18  3  110:  Rectory.  Anderson,  94 
Minn.  123,  104  NW  884  (conversion 
of  personal  property,  and  assault) : 
Carmody  v.  St.  Louis  Transit  Co.,  122 
Mo.  A.  338,  99  SW  496  (assftult  In 
wrongrfully  ejecting  plaintiff  from  a 
street  car,  and  subsequent  false 
arrest). 

83.  Swlnney  v.  Nave,  22  Ind.  ITS 
(separate  slanders);  Flelschmann  v. 
Bennett.  87  N.  T.  231  (separate  libels). 

[a]  SUterent  pnbUoatlons  of  a 
Ubal  constitute  different  causes  of  ac- 
tion. Central  of  Georgia  R.  Co.  v. 
Sheftall.  118  Ga.  865.  46  SE  687. 

84.  McHugh  V.'  St.  Louis  Transit 
Co.,  190  Mo.  86,  88  SW  853;  Watson 
V.  Texas,  etc..  R.  Co..  8  Tex.  Civ.  A. 
144,  27  SW  924:  Brunsden  v.  Hum- 
phrey, 14  Q.  B.  D.  141. 

85.  Breard  v.  Lee,  192  Fed.  72.  76 
(where  the  court  said:  "Defendant 
confuses  different  elements  of  damage 
with  separate  causes  of  action. 
.  .  .  No  matter  how  numerous  the 
items  of  damage.  If  they  all  flow  from 
one  wronjT.  they  are  the  subject  of  but 
one  action"). 

88.    U.  8. — ^Doak  v.  Mammoth  Cop- 

Eir  Mln.  Co..  192  Fed.  748;  Breard  v. 
ee,  192  Fed.  72. 

Ark. — St.  Louis,  etc,  R.  CO.  ▼.  Hlx. 
101  Ark.  90,  141  SW  492. 

Cal. — Aetill  V.  Sooth  Tuba  Water 
Co..  146  Cal.  55,  79  P  594;  Procter  v. 
Southern  California  R.  Co.,  130  Cal. 
20.  62  P  306;  Hurwits  V.  Groa^  & 
Cal.  A.  614.  91  P  109. 


although  of  the  same  person  and  by  the  same  wrong- 
ful act,  has  been  held  to  f^ve  rise  to  separate  ^causts 
of  action,"  a  distinction  is  to  be  observed  beiw**n 
canses  of  action  and  elements  of  dami^e,"  and  a 
complaint  is  not  to  be  regarded  as  stating  diffenrci 
causes  of  action  merely  because  it  states  distinci 
items  or  elements  of  damage  which  result  from  ibe 
same  wrongful  act.**  In  the  application  of  this  rule 
there  is  a  conflict  of  authority  as  to  whether  aa 
injury  to  both  person  and  property  from  the  same 
wrongful   act  gives  rise   to   different   canses  of 
action,^  as  infnnging  distinct  ri^ts,**  or  to  only 
one  cause  of  action,    with  different  elements  of 

Oa.— -McDonald  v.  Butler.  10  Ga.  A. 
846.  74  S£  673;  Chattahoochee  Valley 
R  Co.  V.  Bass,  »  Ga.  A.  83  TO  SE 

Ind. — Chicago,  etc.  R.  Co.  v.  Rac-, 
soy,  168  Ind7l»0,  81  NB  7»  [rev  (A.. 
79  KB  1066  (aff  r«h  (A.)  78  NE  MiC-.l 
Cincinnati,  etc,  R,  Co.  v.  Chester.  y.\ 
Ind.  297, 

Mo.— Blnlcker  v.  Hannibal,  etc.  R.\ 
Co..  83  He  660. 

K.  T.— Main  Electrio  Co.  v.  Coh^n. 
72  Mlac  30,  129  NTS  «8. 

N.  C. — Thompson  v.  Southern  £i-! 
press  Co^l44  N.  C.  589,  57  SE  1*. 
Hall  V.  Western  Union  TeL  Co,  la 
N.  C  369.  52  BE  50.  _ 

Tenn. — Louisville,  etc,  Tenninsl 
Co.  V.  Lellyett.  114  Tenn.  368,  85  SV 
881,  1  LRA  49. 

Wis. — Brlckner  Woolen  Mills  C<^.  v. 
Henry.  73  Wis.  229,  40  NW  $09. 

[a]  mwrtratlmu. — Only  one  causf 
of  action  Is  stated,  although  the  cora- 

S taint  alleges  different  elements  c: 
amage  resulting  from  (1)  a  bread 
of   the   same   contract    (Hur\i-itx  v. 
Gross,  5  Cal.  A.  614,  91  P  109).  (li  ;r 
from  the  same  tortious  act  (Chaiia- 
hoochee  Valley  R.  Co.  v.  Bass,  9  Ga 
A.  83,  70  SE  683),  <3)   or  from  tbi 
same  nuisance  (AatlU  v.  South  Tuba 
Water  Co.,  146  Cal.  B5,   79  P  5Sii. 
(4)  or  claims  damages  for  different  i 
animals  killed  at  the  same  time  (Cbi-  | 
cago,  etc.,  R.  Co.  v.  R&meey.  168  Ind-  i 
390,  81  NE  79  [rev  (A.)  79  NE  Ii'f* 
(aff   reh    (A.)    78    NE    669)1:  Bin-  : 
icker  v.  Hannibal,  etc.  R.  Co..  ?J  «o 
660),  (6>  or  for  an  Injury  to  dlffertu 
mills  of  plaintiff,  resulting  from  ttc 
same  ohstnictlon-of  a  stream  (Brwi; 
ntr  Woolen  Hills  Co.  v.  Henry.  <• 
Wis.  229,  40  NW  809).  («)  or  clalrM 
both  actual  damages  and  damaget  kt 
mental  anguish  (xhompson  v.  Sontn; 
em  Express  Co..  144  N.  C.  SSS._S. 
SE  18;  Hall  v.  western  "Cnlon  T(i 
Co.,  139  N.  C.  369,  62  SE  SO). 

87.  Cal. — Lamb  v.  HarbauRh.  l"' 
Cal.  fi80.  39  P  S6;  HcCarty  v.  Fremont. 
23  Cal.  19C 

Conn. — Boeram  nurlor.  19  Com. 
122 

lil. — Chicago  West  Dlv.  R  Co.  t 
Ingraham,  ISI  HI.  659,  23  NE  , 
N.   T. — ^Rellly  v.   Sicilian  Asphal; 
Pav.  Co.,  170  N.  T.  40.  62  NE  TT!. 
AmSR  636.  57  LRA  176  frev  81  App 
Dlv.  302,  52  NTS  8171;  Lam  mine  t 
nalUBha.  135  N.  T.  239,  31  NE 
Mclnemey  v.  Main,  82  App.  Dlv.  W- 
81  NTS  B39:  Helgle  v.  Willis.  50  Hun 
688,  3  NTS  497:  Eagan  v.  New  Tor-; 
TransD.  Co..  39  Mlac  111.  78  NTS  I''^. 
II  NTAunCas  394.    But  see  Ho«p  v 
Peckham.  10  Barb.  656,  6  HowPr 
CodeRepNS  381. 

Tex. — ^Watson  v.  Texas,  etc..  R-Cfl- 
8  Tex.  Civ.  A.  144.  27  SW  »24. 

Eng. — Brunsden  v.  Hinnphrer.  " 
Q.  B.  D.  141.  _ 
See  Pittsburg,  etc.  R.  Co.  v.  Qafl- 
son.  24  Ind.  A.^59.  56  NE  251. 
JotsdM      belonfflnff  to  sams  du* 

see  Infra  S  224.  .     ,   . 

jotndar  as  •xtalBg'  ost  of  «■* 
tranMotion  see  Infra  I  242. 

88.  Watson  v.  Texas,  etc.  B.  Co. 
8  Tex.  Civ.  A.  144.  27  SW  924;  Bni"*" 
den  V.  Humphrey.  14  Q.  B.  D.  141. 

B9.    Ala. — Birmingham  Southent  y 
Co.  V.  Lintner,  141  Ala.  426.  38 
109  AmSR  40.  S  AnnCas  461  and  BoW. 
Man.— Bnlthwalte  VMX  1" 
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[i  193]  6.  Oommon-Law  and  SUtntoqr  RlglUa 
and  TiiahiHtlwi,  It  haa  been  held  that  a  eomptaint 
aUeging  both  a  common-law  and  a  statutory  liability, 
although  aziaing  out  o£  the  same  mattw  or  trans- 
action, states  two  separate  causes  of  aetion;*^  but 
in  a  suit  for  equitable  relief  by  injunction  com- 
plaint may,  without  stating  more  than  one  cause  of 
aetion,  aU^  facts  lowing  a  violation  of  both 
statutory  and  common-law  rights.*' 

194]  6.  OUiniB  for  Mora  than  One  Remedy 
or  Belief — a.  Ll  OeneraL  While  sometimes  con- 
foundedy**  causes  of  action,  properly  speaking,  are 
clearly  distingaisbable  from  the  remedial  rights  to 
which  they  give  rise;"^  and  since  the  relief  de- 
Haas.  M,  4<  NE  SIS;  Bllm  New 
York  Cent.,  etc.*  R.  Co»  160  Maas. 
447.  38  NE  65,  S»  AmSR  504:  Doran  v. 
Cohen,  147  Mass.  342,  17  NE  647. 

Minn. — ^KlnK  v.  Ohicavo,  eta.  R.  Co.. 
80  Minn.  83,  82  NW  1113,  81  AmSR 
23S,  60  LRA  161  and  note. 

Mo. — Larab  v.  St.  Liouls  Cable,  etc., 
R.  Co.,  33  Mo.  A.  489;  Von  FragBteln 
V.  Windier,  2  Mo.  A.  698. 

Tenn. — Mobile,  etc.,  R.  Co.  v.  Mat- 
tbews,  116  Tenn.  172.  91  SW  194. 

Wyo. — Hazard  Powder  Co.  t.  Vol* 
Ser,  3  Wyo.  169,  IS  P  636. 

See  Baltimore,  etc.,  R.  Co.  v.  Rit- 
chie, 81  Md.  191. 

90w  King  V.  Chlca^,  etc.,  R.  Co.,  80 
Minn.  83.  Si  NW  1113,  81  AmSR  238, 
50  LRA  161. 

91.  McHugh  V.  St  Louis  Transit 
Co.,  190  Mo.  86,  88  SW  853  (holding 
that  in  an  action  to  recover  for  per- 
sonal injuries  sustained  while  allgrht- 
ine  from  a  etreet  car  a  complaint 
alieglns  a  liability  for  common-law 
negMgence  and  a  liability  under  an 
ordinance  for  permittlne  a  pasBenKer 
to  alight  while  a  car  Is  in  motion, 
states  different  causes  of  action 
founded  upon  different  rights,  al- 
though they  might.  If  stated  in  sep- 
arate counts,  be  Joined  in  the  same 
complaint) ;  Scott  v.  Robards,  67  Mo. 
289  (holding  that  a  complaint  claim- 
ing actual  wmages  for  failure  to  en- 
ter satisfaction  of  a  trust  deed  after 
nayment  of  the  de))t,  and  also  claim- 
Irk  a  certain  p^centage  of  the  debt, 
in  the  nature  of  a  statutory  penalty 
for  such  failure,  states  two  causes 
of  action):  Faircuilld  v.  Dunbar  Fur- 
nace Co.,  123  Pa.  486,  18  A  443,  444 
<oommon-law  liability  for  tresimaB 
and  statutory  liability  for  double  or 
treble  damages  as  a  statutory  penalty 
for  cutting  timber}-  But  see  Get^- 
hardt  V.  St.  lA>uls  Transit  Co.,  97  Ho. 
A.  S7S,  71  SW  448  (holding  that  in  an 
action  for  personal  injury  plaintiff 
may  allege  both  common-law  and 
statutory  negligence  in  the  same 
count) :  Horton  v.  Equitable  Ij.  Aasur. 
Soc  36  Miac.  495,  71  NTS  1060  (hold- 
big  that  a  complaint  allegihg  a  wrong- 
ful ejection  from  a  building  of  a  ten- 
ant's   property  and   Injury   to  such 

Sroperty,  and  claiming  both  actual 
amages  and  treble  damages  under  a 
statutory  provision,  states  only  one 
cause  of  action). 

93.    Hathorn  v.  Natural  Carbonic 
Oas  Co^  60  Misc.  841,  113  NTS  458. 

93.  fimory  v.  Haxard  Powder  Co., 
22  S.  C.  476,  481,  53  AmR  730  (where 
the  court  said :  "Causes  of  action 
are  very  often  confounded  with  reme- 
dies; and  being  regarded  as  synony- 
mous, the  rules  established  with 
reference  to  the  one,  are  sometimes 
supposed  to  be  applicable  to  the  other. 
This,  however,  is  a  mistaken  view 
of  the  subject,  as  a  brief  investiga- 
tion win  show"):  Stoner  v.  Hau.  11 
Wyo.  set,  386,  73  P  193.  7S  P  K4S 
(miere  the  court  said:  "The  authori- 
ties seem  to  h«  somewhat  confusing 
and  are  pcMulbly  contradictory  as  to 
whether  In  such  cases  [where  differ- 
ent kinds  of  relief  are  sought]  there 
are  two  causes  of  action,  or  in  reality 
but  one  cause  of  action  upon  whion 


manded  is  no  part  of  the  cause  of  action,"  and  the 
same  cause  of  action  may  give  rise  to  several  reme- 
dial rights,^  the  question  as  to  whether  one  or  more 
causes  of  action  are  stated  is  not  to  be  determined 
&om  whether  different  kinds  of  rdief  are  prayed 
for  or  different  objects  sought.*^  A  complaint  may, 
without  stating  more  than  one  independent  cause 
of  action,  require  a  determination  of  various  matters 
as  in(udental  to  the  principal  relief  demanded,"" 
particularly  in  actions  of  an  equitable  nature.'"  A 
complaint  will  therefore  be  regarded  as  stating  but 
one  cause  of  action,  although  it  may  pray  for  differ- 
ent and  varying  f()rms  of  relief,  where  they  are  all 
germane  to  the  vindication  of  a  single  primary 
right,'  and  although  the  consideration  and  control 

kind  of   r«Uef  Is  vsy  v.  Meigs,  17  CaX.  A.  SBS,  119  P 
941.    See  also  Hstteson  wagoner, 

147  Cal.  739,  82  P  4««;  Tendesen  v. 
Marshall,  8  CaL  440. 

Iowa. — Strother  v.  Leigh,  161  lorn 
214.  130  NW  1019. 

Kan. — ^Hopkins  v.  Kuhn,  66  Kan. 
619,  73  P  270. 

Ky. — Caldwell  v.  Hampton,  53  SW 
14,  21  Kyl4  793.  , 

Mo.— Kelly  v.  Hurt,  61  Mo.  463; 
Lincoln  v.  Rows,  61  Mo.  671, 

N.  Y.— Hahl  V.  Sugo,  169  N.  T.  109, 
62  NE  136.  88  AmSR  639,  61  LRA  226; 
Porter  v.  International  Bridge  Co.. 
163  N.  T.  79,  67  NE  174  [aff  45  App. 
Dlv.  416,  60  NTS  819];  Johnson  v. 
Golder,  132  N.  T.  116,  30  NE  376  [rev 
9  NTS  789];  Gotthelf  v.  Shapiro,  136 
App.  Dlv.  1,  120  NTS  210;  New  Torte 
V.  Knickerbocker  TrQat  Co.,  104  App. 
Dlv.  223,  93  NTS  937,  1«  NTAnnCas 
847;  Lewis  v.  Howe,  «4  App.  Dlv.  44, 
71  NTS  704;  Fernandez  v.  Femandes, 
16  App.  Dlv.  469,  44  NTS  498;  Ham- 
mono  v.  Cockle.  2  Hun  496;  Hammond 
V.  Hudson  River  Iron,  etc.,  Co.,  20 
Barb.  378;  Barnes  v.  McOuIre,  88 
Misc.  438,  68  NTS  485;  Logan  v. 
Moore.  64  NTS  462.  27  NTCIvProc  241 
[aff  50  App.  Dlv.  628,  64  NTS  1141]: 
Woodard  v.  Holland  Medicine  Co.,  16 
NTS  128.  39  NTSt  411,  21  NTCivProo 


more  than 
sought"). 

8^  Bmory  v.  Hasard  Powder  Co., 
22  &  C  476,  481,  68  AmR  780  (where 
the  court  said:  "Upon  sueh  invasion 
[of  B«  legal  right]  a  cause  of  action 
arises,  which  entitles  the  party  in- 
jured to  some  relief,  by  the  applica- 
tion of  auch  remedies  as  the  laws  may 
afford.  But  the  cause  of  action,  and 
the  remedy  sought,  are  entirely  dlf* 
ferent  matters.  The  one  precedes  and, 
it  Is  true,  gives  rise  to  the  other,  but 
they  are  separate  and  distinct  from 
each  other,  and  are  governed  by  dif- 
ferent rules  and  principles"). 

es.  Albert  Lea  v.  Knatvold,  89 
Minn.  480,  96  NW  309;  Westlake  v. 
Farrow,  84  S.  C.  270,  13  SB  469;  Emory 
v.  Hasard  Powder  Co.,  22  S.  C.  476, 
63  AmR  730;  Brlckner  Woolen  Mills 
Co.  v.  Henry,  73  Wis.  229,  40  NW  809. 

90,  Emory  v.  Hasard  Powder  Co., 
22  S.  C.  476,  63  AmR  730;  South  Bend 
Chilled  Plow  Co.  V.  George  C.  Crlbb 
Co.,  106  Wis.  443.  81  NW  676. 

m.  Nebr. — Keems  v.  Oaslln,  24 
Nebr.  310,  38  NW  797. 

N.  T. — New  Tork  v.  Knickerbocker 
Trust  Co.,  104  App.  Dlv.  223,  93  NTS 
937,  18  NTAnnCas  847. 

N.  D. — Randall  v.  Johnstone,  20  N. 
D.  493,  128  NW  687. 

S.  C — Westlake  v.  Farrow,  84  S.  C. 
270.  13  SE  469. 
Wis. — dimon 


Oh.— Wamsr  v.  Callender,  20  Oh.  St. 

190. 


V.  Weaver,  148  Wis. 
320,  127  NW  950;  Adklns  v.  Loucks,       g.  c. — Sheppard  v.  Oreen.  48  8.  C 
lll-.T^l'-J^''-  ??  NW         South  Ben^  :i6?  1§47  sJl^tt  TWattS.  13 

Chilled^  Plow  Co,  v.,  Qeorge  C.  Cribb   g.  (j,  441.    See  also  Rubsrg  v.  Browp, 


Co.,  105  Wis.  443,  81  NW  675iQager 
V.  Marsden,  101  Wis.  598.  77  NW  9Z2. 

[a]  n«M  natters  "ais  of  no  slg- 
BlBoanoe  whatever,  except  to  aid  In 
construing   the   allegations   of  the 

? leader  and  in  clearing  up  obscurities 
liat  may  exist,  as  to  whether  he  In- 
tended to  state  facts  showing  a  viola- 
tion of  distinct  primary  r^hts,  or 
not."  Sooth  IBend  Chilled  Plow  Co. 
V.  George  C.  Crlbb  Co.,  106  Wis.  443, 
447.  81  NW  675. 

[b]  Whsrs  the  faota  statsd  mar 
oonstltnte  one  of  two  aotlons,  for  ex- 
ample, speclflc  performance,  and  par- 
tition. It  Is  not  a  case  of  two  actions 
Improperly  Joined  in  the  complaint, 
but  the  court  must  determine  at  the 
trial  which  of  the  two  actions  is  sup- 
ported by  the  facts.  Hall  v.  Hall,  38 
HowPr  (N.  T.)  97. 

98.  Wehner  v.  Bauer,  160  Fed.  240; 
Harvey  v.  Meigs,  17  Cal.  A  363,  119 
P  941;  Lawrence  v.  Norton,  116  App. 
Dlv.  896.  102  NTS  481  (determination 
of  conflicting  claims,  boundary  lines, 
and  validity  and  effect  of  deeds,  In 
action  for  partition);  Jordan  v.  War- 
ner. 107  Wis.  639.  83  NW  946:  aager 
V.  Marsden,  101  Wis.  698.  77  NW  922. 
See  also  cases  Infra  notes  1-7. 

09.  Wehner  t.  Bauer,  160  Fed.  240* 
Harvey  v.  Meigs,  17  Cal.  A.  868^19 
P  941:  Qager  v.  Marsden,  101  Wis. 
698,  77  NW  922.  See  also  the  oases 
infra  notes  1-7. 

1.  Cal. — Parsons  v.  Wels,  144  Cal. 
410,  77  P  1007;  Beronlo  v.  Ventura 
County  Lumber  Co.,  129  Cat  232,  61  P 
958,  79  AmSR  118;  Wickersham  v. 
Crittenden,  93  Cal.  17,  28  P  788;  Chea- 
ter V.  Hill,  66  Cal.  480,  6  P  132;  Har- 


71  8.  C.  887,  61  SE  96. 

Wis. — Simon  v.  Weaver,  148  Wis. 
330,  187  NW  960;  Herman  v.  Felthou- 
sen,  114  Wis.  428,  90  NW  482;  Level 
Land  Co.  No.  3  v.  Slvyer,  112  Wis. 
442,  88  NW  317;  Jordan  v.  Warner, 
107  Wis.  639.  83  NW  946;  Zinc  Car- 
bonate Co.  v.  Shullsburg  First  Net. 
Bank,  103  Wis.  126,  79  NW  229,  74 
AmSR  845;  Gager  v.  Marsden,  101 
Wis.  598,  77  NW  922;  Qager  v.  Edger- 
ton  Bank,  101  Wla.  593,  77  NW  920; 
Damon  v.  Damon,  28  Wis.  610  (prayer 
for  alimony  and  divorce);  Bassett  v. 
Warner.  23  Wla.  673. 

Eng.— Gledhill.v.  Hunter,  14  Ch.  D. 
492. 

See  Anderson  v.  Dyer,  94  Minn.  30, 
101  NW  1061. 

"It  is  no  objection  to  the  complaint 
that  the  relief  sought  la  not  single. 
It  Is  often  necessary.  In  order  that 
the  plaintiff  may  obtain  full  Justice, 
that  the  relief  granted  him  be  as 
varied  and  dlversifled  as  the  means 
thaf  have  been  employed  by  the  de- 
fendant to  produce  the  grievance  com- 
plained of."  Wickersham  v.  Critten- 
den. 98  Cal.  17,  32.  28  P  788. 

[a]  XUustratloaa. — It  has  been  held 
that  only  one  cause  of  action  Is  stated 
in  actions  for  the  following  purposes: 

(1)  To  set  aside  a  release  of  a  mort- 
mge  and  to  foreclose  the  mortgage. 
Chester  v.  Hill.  66  Cal.  480,  6  P  132. 

(2)  To  set  aside  a  foreclosure  sale 
and  to  recover  rents  and  profits  and 
damages  oaussd  by  waste.  Kelly  v. 
Hurt,  61  Mo.  468.  (3)  To  set  aside  & 
deed  and  for  partition  and  an  assign- 
ment of  dower.  Hammond  v.  Cockle, 
2  Hun  (N,  T.)  496j'^4)    To  «ulet 
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of  the  £laims  of  different  persons,  or  the  exercise  of 
different  forms  of  equitable  power,  are  deemed  nec- 
essary to  accomplish  the  inain  purpose,  and  are 
invoked,'  or  generally,  where  the  complaint  has  one 
main  object  and  the  different  forms  of  reli^  de- 
manded are  merely  incidental  thereto.*  So  also  a 
complaint  is  not  objectionable  as  stating  more  than 
one  cause  of  action,  because  it  contains  a  prayer  for 
alternative  relief/  or  for  mor^  relief  than  plaintiff 
is  entitled  to/  or  for  unnecessary  or  improper 
relief/  or  for  a  relief  claimed,  but  irithont  any 
allegation  of  facts  sufficient  to  authorize  it.' 

195]  b.  liegal  wd  EoniuUe  Bdief— (1)  In 
GeneraL  While  sometimes  treated  as  involving  a 
joinder  l^f  different  causes  of  action/  it  has  also 
beeti  held  that  a  complaint  states  but  a  single  cause 
of  action  where  it  seeks  both  legal  and  equitable 
relief  to  which  plaintiff  has  become  entitled  by  the 
operation  i>t  the  same  state  of  facts* 

[$  196]  (2)  Damages  and  Iiijunction  or  Abate- 
ment.  While  sometimes  treated  as  involving  a  join- 


der of  different  causes  of  action,"*  it  has  been  held 
that  a  complaint  states  but  a  single  cause  of  action 
where  it  seeks  to  recover  damages  already  sustained 
and  to  enjoin  a  repetition  or  continuance  of  the 
cause  of  such  damag^,"  or  seeks  to  recover  damages 
resulting  from  a  nuisance,  and  to  enjoin  or  abate 
the  nuisanee." 

[i  197]  (3)  Befonoation  and  EnfoTcaneitt  of 
Autirnineiit. ,  While  sometimes  treated  as  involving 
a  joinder  of  different  causes  of  action,"  it  has  been 
held  that  only  one  cause  of  action  is  stated  by  a 
complaint  which  seeks  both  the  reformation  of  an 
instrument  and  its  enforcement  as  reformed/^  as 
where,  after  reformation  of  a  deed,  it  is  soi^ht  to 
quiet  title,"  or  to  have  partition,"  or  where  it  is 
sought  to  reform  a  mortgage  and  to  foreclose  it.*^ 

[$  198]  (4)  Oancellation  of  Deed  and  Secovery 
of  Proper^,  h.  complaint  may,  without  stating 
more  than  one  cause  of  action,  seek  a  cancellation 
of  a  deed*  of  conveyance  and  a  recovery  of  the 
property  conveyed,'^  and  may  also  include  a  claim 


plaintiff's  title  and  as  incidentp.1  there- 
to to  set  aside  a  former  jud^ent  In 
favor  of  defendant  quieting  his  title 
as  against  plaintiff.  Parsons  v.  Wels, 
144  Cal.  410,  77  P  1007.  (5)  To  en- 
force a  debt  and  to  determine  a  claim 
In  regard  to  the  collateral.  Hopkins 
V.  Kuhn,  66  Kan.  619,  72  P  270.  (6) 
To  enforce  payment  of  unpaid  stock 
subscriptions,  and  the  Individual  lia- 
bility of  the  shareholders.  Warner  v. 
Callender.  20  Oh.  St.  190.  (7>  To 
sequester  corporate  property  and  to  en- 
force the  individual  liability  of  stock- 
holders. Woodard  v.  Holland  Medicine 
Cq^  16  NYS  128,  S»  NTBt  411,  21 
NYClvProc  23.  (8)  To  marshal  as- 
sets and  have  them  applied  to  the  pay- 
ment of  debts.  Sheppard  v.  Green,  48 
S.  C.  16B,  26  SE  224^_Barrett  v.  Watts, 
IS  8.  C  441.  O)  To  rescind  an  ex- 
change of  lands  procured  by  fraud, 
to  compel  a  reconveyance  by  defend- 
ant to  plaltitlff,  to  enjoin  defendant 
fnnn  selllng'or  encumbering  the  land, 
and  to  recovw  the  damages  sustained. 
Mens  T.  Beebe.  96  Wis.  S83,  70  NW 
468,  60  AmSR  120.  (10)  To  have  a 
claim  of  an  heir  and  distributee 
against  an  estate  allowed,  another 
charged  with  an  advancement,  a  par- 
tial settlement  of  the  admlnlntrator 
surcharged,  and  the  entire  estate  set- 
tled. Caldwell  v.  Hampton,  63  SW  14, 
21  Kyti  79S.  (11)  A  taxpayer's  action 
against  the  mayor  and  aldermen  of  a 
municipality  to  enjoin  the  payment 
of  certain  Illegal  claims  and  to  hold 
defendants  personally  liable  for  other 
tllefral  claims  already  paid.  Barnes  v. 
McGuire,  33  Misc.  438,  68  NTS  48B. 
(12)  To  rescind  a  purchase  of  land 
and  recover  the  purchase  price,  and 
for  an  accounting  between  the  parties 
for  an  adjustment  of  claims  for  in- 
terest. Improvements  taxes,  and  other 
expenses  on  the  one  hand,  and  for  the 
use  and  rent  of  the  property  on  the 
other.  Strother  v.  Leigh,  151  Iowa 
214.  130  NW  1019. 

[b]  flsttUmsnt  of  partnership, — 
(1)  In  the  settlement  of  a  partnership 
everything    which    arises    from  the 

{lartnershtp  agreement,  or  which  re- 
ates  thereto  may  be  determined. 
Brewer  v.  McCain.  21  Colo.  382.  41  P 
822;  Palmer  v.  Tyler.  ,lf)  Minn.  106. 
<2)  So  a  claim  may  be  Joined  against 
a  third  person  who  Is  aileKed  to  have 
A'audulently  obtained  portions  of  the 
partnership  property  (Wade  v.  Rush- 
er. IT  N.  T.  Super.  B37):  (3)  or  the 
assignee  restrained  from  appropriat- 
ing partnership  assets  to  the  debts  of 
a  portion  of  the  partners  (Davis  v. 
Grove.  25  N.  Y.  Super.  134);  (4)  or  a 
sale  of  the  partnership  assets  had  and 
contribution  between  the  partners 
compelled  (Goff  V.  Young,  76  SW  S83, 
25  KyL,  786). 

S.  Level  Land  Co.  No.  3  v.  Slvyer, 
112  Wis.  442.  88  NW  317;  Adklns  v. 


t^oneks,  107  WU.  687^  81  NW  984; 
Frankenburg  V.  Great  Horseless  Car- 
riage Co..  [ISOO]  1  Q.  B.  604.  See  also 
Ashley  V.  Cook,  128  Ga.  886,  68  SB 
640;  Lawrence  v.  Norton,  116  App.  DIv. 
S96,  102  NYS  481. 

[a]  Singia  objaot. — ^A  complaint  Is 
not  to  be  construed  as  stating  two 
causes  of  action  for  the  reason  that 
It  seeks  to  accomplleb  a  single  pur- 
pose by  several  operations.  Lattin  v. 
McCarty.  41  N.  T.  107. 

3.  Beponio  v.  Ventura  County  Lum- 
ber Co.,  129  Cal.  232,  61  P  ^58,  79 
AmSR  118;  Lattln  v.  McCarty.  41  N. 
Y.  107;  Smith  v.  Irvln.  108  App.  Dlv. 
218,  95  NYS  731;  Somervalll  v.  Mc- 
Dermott,  116  Wis.  504.  93  NW  553. 
See  also  cases  supra  note  1. 

4.  Paris  V.  Lllleston.  60  SW  918. 
22  KyL  1506;  Howard  v.  Erbes,  112 
Minn.  479,  128  NW  674;  Connor  v.  St. 
Anthony  Bd.  of  Education,  10  Minn. 
439  (where  a  vendor  sought  to  recover 
a  Judgment  for  purchase  money,  and 
In  the  alternative,  for  a  cancellation 
■jt  the  contract  of  sale  In  case  It  was 
found  to  be  Invalid);  Watklns  v.  Col- 
lins, 89  Tex.  Civ.  A.  360,  87  SW  868 
(prayer  In  the  alternative  for  Judg- 
ment for  the  title  and  possession  of 
land,  or  for  the  purchase  money  paid 
and  the  value  of  improvements) : 
Schneider  v,  Sellers,  25  Tex.  Civ.  A. 
226,  61  SW  541  (prayer  in  the  alter- 
native for  the  recovery  of  land  or 
damages). 

5.  Levy  V.  Noble,  135  Cal.  659,  67 
P  1033;  Minneapolis,  etc,  R.  Co.-  v. 
Brown,  99  Minn.  384,  109  NW  817; 
Points  v.  Wabash  R.  Co.,  142  App.  TUv. 
755,  127  NYS  782:  Ellas  v.  Schweyer. 
87  App.  Div.  69.  50  NYS  180,  27 
NYCivProc  186:  Watklns  v.  WatVlns, 
etc..  Lumber  Co..  11  App.  Dlv.  517, 
43  NTS  41;  Turner  v.  Bayles,  5  App. 
Dlv.  623,  39  NYS  518;  Randall  v.  John- 
atone,  20  N.  T>.  498,  128  NW  687.  See 
also  Guernsey  v.  Rublnger,  144  App. 
Dlv.  917.  129  NTS  46B. 

e.  Seerlng  v.  Black.  140  Wis.  418, 
122  NW  1056. 

7.  Brahm  v.  H.  C.  (3eh1  Co.,  182 
Wis.  674.  112  NW  1097;  Bassett  v. 
Warner,  23  Wis.  673. 

8.  See  Infra  S  245. 

S.  Cal. — Tolo  County  v.  Sacra- 
mento. 36  Cal-  193;  Natoma  Water, 
eta.  Co.  v.  Clarkin,  14  Cal.  544  (In- 
junction against  waste  pending  eject- 
ment).   

Fla.— Kahn  v.  Kahn.  16  Fla.  400 
(temporary  Injunction). 

Mont. — American  Sav.,  etc..  Assoc. 
V.  Burghardt,  19  Mont  »3.  48  F  891, 

61  AmSR  607. 

N.  Y.— Hahl  V.  Sugo,  169  N.  T.  109. 

62  NB  136,  88  AmSR  689.  61  LRA  226: 
Gaboon  v.  TTtlca  Bank,  7  N.  T.  486 
[rev  7  HowPr  134,  4  HowPr  423]; 
Ireland  v.  Nichols,  31  N.  Y.  Suncr. 


S08  [aff  46  N.  T.  4181;  GettT  v.  Hud- 
BfHi  River  R.  Co.,  6  HowPr  269. 

N.  C— ^ohn  Ii.  Roper  Lumber  Co. 
V.  Wallace.  98  N.  C.  22  (injunction 
against  cutting  timber  In  action  to 
recover  land),;  England  v.  Garner,  HS 
N.  C.  366  (recovery  of  possession  of 
realty,  and  injunction  against  waste). 

Wash. — Gustln  v.  Crockett,  44 
Wash.  536,  87  P  839  (action  to  recover 
land  and  to  have  an  absolute  convey- 
ance thereof  declared  a  mortgage). 

Wis.— Brickner  Woolen  Mills  Co.  v. 
Henry,  73  Wis.  229,  40  NW  809. 

Eng. — Kendrtck  v.  Roberts,  46  L..  T. 
Rep.  N.  S.  59  (prayer  for  Injunction 
in  action  for  recovery  of  land).  See 
also  the  cases  infra  I!  196-200. 

[a1  Ancillary  •Qnitable  relief.^ — (1) 
Ancillary  equitable  relief  may  be  de< 
manded  without  adding  a  new  cause 
of  action  (U.  S.  Life  fiis.  Co.  v.  Jor- 
dan, 21  AbbNCas  (N.  Y.)  330).  (2) 
such  as  a  receivership  (Ireland  v. 
Nichols,  31  N.  Y.  Super.  208  [all  46 
N.  T.  413];  John  L.  Roper  Lumber  Co. 
V.  Wallace,  98  N.  C.  22;  Tootle  v.  Kent, 
12  Okt.  674,  78  P  310),  (3)  In  case  equl> 
table  grounds  therefor  appear  (Peo.  v. 
New  York,  10  AbbPr  (N.  Y.)  Ill  [rev 
28  Barb.  240.  8  AbbPr  7, 17  HowPr  56], 
See  also  Thompson  v.  Sherrard,  35 
Barb.  (N.  Y.)  59^),  (4)  or  an  Injunc- 
tion pendente  lite  (Natoma  Wnt^r. 
etc..  Co.  v.  aarkln,  14  Cal.  644 ;  Tur- 
ner V.  Conant,  10  NYClvProo  192  [aff 
180  N.  T.  660,  84  NE  1103]). 

10.  See  Infra  {  262. 

11.  Brickner  Woolen  Mills  Co.  v. 
Henry,  73  Wis.  229,  40  NW  809;  Stoner 
V.  Mau,  11  Wyo.  866,  72  P  198,  73  P 
S4S. 

12.  Yolo  County  v.  Sacramento,  St 
Cal.  193;  Emory  v.  Hazard  Power  Co.. 
22  S.  C.  476,  53  AmR  730;  Lohmlller 
V.  Indian  Ford  Water  Power  Co.,  51 
Wis.  683.  8  NW  601.  See  also  Albert 
Leav.  Knatvold,  89  Minn,  480,  95  NW 
S09;  Paddock  v.  Somes.  102  Mo.  226, 
14  SW  746,  10  LRA  254. 

13.  See  infra  S  247. 

14.  German  Ins.  Co.  v.  Davis,  6 
Kan.  A.  268,  51  P  60;  McClurg  v. 
Phillips.  49  Mo.  315;'  Gotthelf  v.  Sha- 
piro, 136  App.  Dlv.  1,  120  NYS  210; 
Jerollman  v.  Cohen,  8  N.  T.  Super. 
629;  I'ope  v.  Kelly,  24  MIsc  508.  5S 
NYS  904;  Gooding  v.  McAUster,  9 
HowPr  (N.  T.)  123. 

15.  Louvall  V.  Gridley,  70  Cal.  507. 
11  P  777;  Walkap  v.  Zehrlng.  13  Iowa 
306. 

16.  See  Jenkins  v.  Taylor,  69  SW 
853.  22  KyL  1137:  Dameron  t.  Jami- 
son, 4  Mo.  A.  299  Crev  on  other 
grounds  71  Mo.  97]. 

17.  Vermont  L.  &  T.  Co.  v.  Mc- 
Gregor, 5  Ida.  320.  51  P  102;  McClurg 
v.  Phillips,  49  Mo.  316;  Gotthelf  v. 
Shapiro,  136  App.  Dlv.  1,  120  NYS 
210.  _ 

18.  Lattln  .v.  B4cCarty,  41  N.  T. 
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for  damages.** 

[$  199]  (6)  Enforcement  of  DaU  and  Fore- 
clMore  of  Uan  or  Mortgage.  While  sometimes 
treated  as  involving  a  joinder  of  different  causes  of 
action,***  it  has  been  held  that  only  one  cause  of 
aetion  is  stated  in  a  complaint  seeking  to  recover  a 
debt  and  to  foreclose  a  lien'^  or  mortgage  securing 
the  same,"  or  seeking  to  recover  a  delicieney  judg- 
ment on  the  foreclosure  of  such  lien"  or  mortgage. 

200]  (6)  Specific  Performance  and  Money 
Judgment.^  In  a  suit  for  specific  performance  of 
a  contract  to  convey  land  the  complaint  states  but 
a  single  cause  of  action,  although  it  seeks  1)oth 
specific  performance  of  the  contract  and,  as  inci- 
dental thereto,  a  recovery  for  rents  and  profits.'* 


107;  Mens  v.  Beebe,  95  Wis.  38S,  70 
NW  468,  60  AmSR  120. 

As  InvDlviiv  JoliidM  of  dlff«E«ILt 
catuwa  see  Infra  E  248. 

19.  Mens  V.  Beebe,  95  Wis.  883,  70 
NW  468,  60  AmSR  120. 

SOw    See  tnfra  S  249. 

SI.  Da*enport  v.  Murray,  68  Mo. 
198;  American  Sav.,  etc..  Assoc.  v. 
Burgrhardt,  19  Mont.  823,  48  P  391,  61 
AmSR  507;  Creech  v.  Long,  72  S.  C. 
25,  51  SE  614;  Uecke  v.  Helfl,  144  Wis. 
416.  129  NW  599.  See  also  Boynton 
V.  SaUnser.  147  Iowa  537,  126  NW 
369:  Eagle  .Iron  Works  v.  Dee  Molnee 
Suburban  R.  Co..  101  Iowa  289,  70  NW 
193. 

92.  American  Sav.,  etc.,  Aesoc.  v. 
Burghardt,  19  Mont.  323,  48  P  391,  61 
AmSR  507.  But  see  City  Real  Est,  Co. 
V.  King,  58  Misc.  69,  110  NYS  231 
raff  126  App.  Dlv.  911,  110  NYS  1124] 
(holdinK  that  a  complaint  which  seeks 
to  recover  on  a  bond,  and  If  execution 
on  the  judgment  be  returned  unsatis- 
fied to.  foreclose  the  accompanying 
mortffaee,  states  two  causes  of  action, 
one  at  law  and  the  other  in  equity). 

33.  New  Jersey  Steel,  etc.,  Co.  v. 
Robinson,  38  Misc.  361,  68  jifYS  577 
[air  60  Ami.  Dlv.  69,  69  NTS  728]. 

FWMUl  or  ttaftelnuv  Jndcmat  In 
action  to  foreclose  lien  see  Liens  [26 
Cyc  685];  Mechantca'  Uens  [27  Cyc 
4331. 

34.  Whitlne  V.  Clugston,  73  Minn. 
«,  75  NW  759:llelchert  v.  Stilwell,  172 
N.  T.  83,  64  NB  790;  American  Can 
Co.  V.  Stare,  IBO  Wis.  627,  138  NW  67. 

PvnKmml  or  d^cieuoy  Judgment  in 
action  to  foreclose  mortgage  see 
Mortgages  [27  Cyc  1751]. 

35.  As  inTOlTlng  joinder  of  dUCfr- 
•nt  oansM  see  Infra  S  250. 

36.  Duval  V.  Tinsley,-  54  Mo.  93; 
Spier  T.  Robinson,  9  HowPr  <N.  Y.) 
325. 

37.  Kan. — Washington  Nat.  Bank 
T.  Woodrun,  60  Kan.  34,  55  P  330 
(where  an  accounting,  reconveyance 
of  land,  cancellation  of  a  Judgment' 
against  plaintiff  rendered  in  foreclos- 
ure, and  such  other  relief  as  the  tran- 
sactions warranted,  was  demanded). 

Minn. — Palmer  v.  Tyler,  15  Minn. 
106  (winding  up  of  partnership  and 
accounting). 

N.  T.— Johnson  v.  Colder,  132  N.  T. 
116,  30  NE  876  (redemption  from  fore- 
closure, and  accounting  as  to  rents 
and  profits  received  by  the  purchas- 
er): Smith  T.  Irvin,  108  App.  Dlv.  218, 
95  NT'S  781  (action  to  compel  a  sur- 
vfvlnir  partner  to  account  for  the  Arm 
property,  and,  as  incidental  thereto, 
to  set  aside  an  eereement  signed  by 
plalntllf,  the  avoidance  of  which  la 
essential  In  order  to  entitle  htm  to 
demand  the  accounting);  Donnelly  v. 
Lambert,  62  App.  Dlv.  189,  70  NTS 
963  (accounting  and  other  relief  Inci- 
dental thereto);  Chatterton  v.  Chat- 
terton,  32  App.  Dlv.  633,  53  NTS  829 
(action  to  set  aside  a  conveyance  to 
defendant  as  fraudulent,  and  to  com- 
pel defendant  to  account  for  waste 
committed  on  the  property  conveyed); 
Ellas  V.  Schweyer.  27  App,  Dlv.  69,  50 
NTS  180  (removal  of  a  trustee  for 
misconduct  and  an  accounting  as  in- 
cidental thereto);  Watkins  v.  Wat- 


kins,  etc.,  Lumber  Co.,  11  App.  Dlv. 
617,  43  NTS  41;  Whlttlngham  v.  Dar- 
rin,  45  Misc.  478,  92  NTS  752  (dissolu- 
tion of  partnership,  and  accounting) ; 
Case  V.  Hudson  Co.,  41  Misc.  51,  83 
NTS  577  (action  for  an  accounting, 
and  for  the  appointment  of  a  receiv- 
er);.Garner  v.  Wright,  28  How'Pr  92 
(to  reform  mistake  in  assignment  for 
benefit  of  creditors,  and  to  compel 
assignee  to  account). 

S.  C. — Matthews  v.  Allendale  Bank, 
60  S.  C.  183,  38  SE  437  (blU  by  a 
stockholder  of  a  bank  which  was  In 
process  of  liquidation,  seeking  an  ac- 
counting on  tbe  part  of  the  directors, 
and  also  the  appointment,  of  a  re- 

Wl8.-^omervalll  v.  McDermott,  116 
Wis.  504,  93  NW  553  (holding  that 
where  the  main  purpose  of  the  action 
is  to  compel  an  accounting,  the  com- 
plaint states  only  one  cause  of  action, 
although  it  seeks  a  rescission  of  cer- 
tain conveyances  of  land  as  Inciden- 
tal to  the  accounting),  , 

See  also  Accounts,  and  Accounting 
8  109 

3&  Shanks  v.  MIHs,  25  S.  C.  358 
(holding  that  a  complaint,  in  an  ac- 
tion which  seeks  to  compel  an  ac- 
counting by  an  executor  of  the  per- 
sonal estate  of  his  decedent,  and  to 

Srocure  a  partition  of  realty  in  which 
ecedent  had  merely  a  life  estate, 
states  two  different  causes  of  action 
which  cannot  properly  be  Joined), 

39.  Ala. — Hardeman  v.  Wtlllama, 
169  Ala.  60,  53  S  794;  Central  of 
Georgia  H.  Co.  v.  Morgan,  161  Ala. 
483,  49  S  865;  North  Alabama  Tract. 
Co.  v.  Daniel,  168  Ala.  414,  48  S  50; 
Birmingham  R.  Light,  etc.  Co.  v. 
Yielding,  156  Ala.'369,  48  8  747;  South- 
ern R.  Co.  V.  Oolns,  1  Ala.  A.  870,  66 
8  253. 

Arls. — Sullivan  v.  Garland,  6  jtfriz. 
188.  GO  P  31. 

Cal. — Trubody  v.  Trubody.  137  Ca.L 
172.  69  P  968;  Lothrop  v.  Golden.  67 
P  394;  Wlckersham  v.  Crittenden,  93 
Cal.  17,  28  P  788:  Louvall  v.  Orldlev, 
70  Cal.  507.  11  P  777;  Reedy  v.  Smith. 
42  Cal.  246;  Smith  t.  Rit^mond,  15 
Cal.  501. 

Conn. — Davenport  v.  Lines,  77  Conn. 
473,  59  A  60S.  See  also  Finken  v.  Elm 
City  Brass  Co.,  78  C^nn.  423,  47  A 
670. 

Ga.— Woodley  Coker.  119  Qa.  226, 
46  SE  89. 

Hawaii.— I&ihului  R.  Co.  v.  ^wail- 
an  Commercial,  etc.,  Co.,  11  Hawaii 
739 

ill.— Miller  V.  John.  Ill  til.  A.  56 
[aif  208  HI.  178.  70  NB  273. 

Iowa. — Oelger  T.  Payne,  102  Iowa 
581.  69  NW  B64,  71  NW  571;  Eagle 
Iron  Works  v.  Dea  Moines  Suburban 
R.  Co.,  101  Iowa  289.  70  NW  193. 

Kan. — Schwartsberg  v.  CJentral  Ave. 
State  Bank,  84  Kan.  581,  116  P  110; 
Houston  v.  Delahay,  14  Kan.  126. 

Ky. — Louisville,  etc..  R.  Co.  v.  Fow- 
ler, 123  Ky.  450,- 96  SW  668,  29  KyL 
905:  Jones  v.  Louisville,  etc.,  R.  Co., 
82  SW  416.  26  KyL  690. 

Mich. — Watson  v.  Watson,  49  Mich, 
540,  14  NW  489.  See  also  Mead  v. 
Randall,  111  Mich.  268.  69  NW  506. 

Mo.--8tat«  V.  Petticrew,  19  Mo.  878. 


201]   c  Aeconntiiig   and   Other  IMief.  A 

complaint  may,  without  stating  more  than  one 
cause  of  action,  demand  both  an  accounting  and 
other  relief,  provided  either  is  properly  incidental 
to  the  other,  but  tbe  rule  is  otherwise  where  there 
is  no  proper  connection  between  the  accounting  and 
the  other  relief  demanded.* 

[$  202]  7.  Effect  of  Matters  Stated  as  Induce:^ 
ment  ox  Aggravation.  If  it  appears  that  only  one' 
cause  of  action  is  intended  to  be  stated,  a  complaint 
will  not  be  construed  as  joining .  different  causes 
because  it  sets  out  by  way  of  inducement,  descrip- 
tion, or  aggravation,  facts  which  might  be  sufficient 
to  constitute  a  separate  eause  of  action.''  So  a 
breach  of  a  contract  may  be  set  out  in  order  to  show 

Mont. — Custer  County  v.  Yellow- 
stone County,  6  Mont.  39,  0  P  586. 

Nebr. — Omaha  Gas  Co.  v.  South 
Omaha.  71  Nebr.  115,  98  NW  437: 
Claire  v.  Claire,  10  Nebr.  54,  4  NW 
411. 

N.  Y. — Zimmerman  v.  Kinkle,  108 
N.  T.  282,  16  NE  407;  Teurs  v.  Teurs, 
100  N.  T.  196,  2  NE  922;  Krower  v. 
Reynolds,  99  N.  T.  245,  1  NB  775; 
Kipp  V.  Slegel-Cooper  Co.,  136  App. 
Dlv.  918,  120  NYS  988;  Erie  County 
V.  Baltz,  125  App.  Dlv.  144,  109  NTS 
304;  Potter  v.  Sumner,  76  Anp.  Div. 
186.  77  NTS  678;  Rourke  v.  Elk  Drug 
Co.,  75  App.  Dlv,  145,  77  NYS  378: 
Doyle  V.  American  Wringer  Co.,  60 
App.  Div.  525,  69  NTS  962;  Gates  v. 
(Jat^B,  34  App.  Dlv.  608,  64  NTS  454; 
Elwell  V.  McDonald,  83  Hun  516,  33 
NTS  459;  Lehnan  v.  Purvis,  55  Hun 
535,  9  NTS  910;  Welch  v.  Piatt,  32 
Hun  194,  5  NYClivProc  433;  Vock  v. 
Auterboum,  67  Misc.  168.  122  NTS 
232;  Wood  V.  Duncan.  64  Misc.  628, 
104  NTS  1035;  Zelser  v.  Cohn.  44 
Misc.  462,  90  ;^TS  66  [rev  on  other 
grounds  113  App.  Dlv.  9,  98  NYS 
10781;  Delmage  v.  Crow,  22  Misc.  511. 
49  NYS  1004  [rev  on  other-  grounds 
23  Miac.  826.  61  NTS  2401.  See  also 
Brewer  v.  Temple,  15  HowPr  286. 

N.  C. — Thames  v.  Jones,  97  N.  G. 
121.  1  SE  692. 

Or, — Bingham  v.  Iilpman.  40  Or.  888, 
67  P  98.  . 

R.  I. — Collins  V.  Harrison.  86  R-  I. 
489,  68  A  678.  64  LRA  IKS. 

S.  C— Welbom  v.  Cobb,  92  S.  a 
884.  76  SE  691;  Garrett  v.  Weinberg. 

48  S.  C.  86.  20  SE  758;  Lowry  v. 
p'ackson.  27  S.  C.  318.  3  SE  473. 

Tenn. — Louisville,  etc.  Terminal 
Co.  v.  Lellyett,  114  Tenn.  868.  85  SW 
881,  1  LRANS  49;  Spellings  v.  Parks, 
104  Tenn.  851,  58  SW  126. 

W.  Va. — Poling  V.  Pickens,  70  W. 
Va.  117.  73  SE  251.  AnnCaslOlSD  995. 

Wis.— Martens  v.  O'Connor,  101  Wis. 
18,  76  NW  774;  Miller  v.  Bayer,  94 
Wis.  123.  68  NW  869:  Grand  Rapids 
Water-power  Co.  v.  Bensley,  75  Wis. 
399.  44  NW  640:  RIppe  v.  Stogdlll,  61 
Wis.  38.  20  NW  845! 

See  Whiting  v,  Clugston.  73  Minn. 
8,  75  NW  759. 

[a]  ZUnstTRtlotts.— It  has  been  held 
that  only  one  cause  of  action  was 
stated  notwithstanding  the  following 
allegations:  (1)  Allegation  of  false 
Imprisonment  In  action  for  malicious 
prosecution.  Jones  v.  Louisville,  etc., 
R.  Co.,  82  SW  416.  26  KyL  690.  (2> 
Allegation  of  slander  In  action  for  as- 
sault. Delmage  v.  Crow.  22  Misc.  611, 

49  NTS  1004  [rev  on  other  grounds 
28  Misc.  826.  51  NTS  240],  (3)  Alle- 
sation  of  Blander  in  action  for  false 
imprisonment.  Kipp  v.  Slegel-Cooper 
Co.,  186  App.  Dlv.  918,  120  NTS  98& 

(4)  Allegations  of  libel  and  slander  Jn 
action  for  malicious  prosecution.  Sul- 
livan V,  Garland.  6  Aril.  188,  60  P  81. 

(5)  Allegations  of  libel  and  slander  In 
action  for  Injury  to  plaintlfTs  busi- 
ness. Rourke  v.  Elk  Drug  Co.,  75  App. 
Dlv.  145,  77  NTS  378.  (6)  Allegations 
of  forcible  entry  In  action  for  assault. 
Doyle  V.  American  Wringer  Co..  60 
App.  Dlv.  526,  69  NTS  952.  (7)  Alle- 
gatlons  of  Injury  to.  plah|turB_ia<rth- 
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a  liability  upon  an  undertaking,  given  to  secure  a 
performance  of  the  contract;***  and  a  contract  may 
be  set  out  as  showing  the  duty  from  which  a.  cause 
t)f  action  in  tort  ariseSi'^  or  as  incident  to  a  cause 
of  action  for  fraud;"  and  a  tort  may  be  set  out  as 
showing  .  the  manner  in  which  a  contract  was 
broken,  or  in  which  defendant  became  indebted  to 
plaintiff;**  and  facts  constituting  an  independent 
cause  of  action  may  in  some  cases  be  stated  as  show- 
ing the  amount  of  damages  to  which  defendant  is 
entitled,  as  growing  out  of  the  cause  of  action 
sued  on." 

[%  203]   8.  Effect  of  Oans^  Imperfectly  SUted. 

The  question  of  joinder  of  causes  can  only  arise 
where  two  or  more  good  causes  of  aetion  are 
pleaded,  and,  although  plaintiff  may  attempt  to  state 
different  causes,  there  is  no  joinder  if  only  one 
ia  sufficiently  atated."^   The  use  of  ambiguous  ex- 


pressions which  point  to  a  cause  of  action  other 
than  that  well  stated,"^  or  of  statements  which  may 
be  rejected  as  surplnsage^  is  not  sufficient  to  consti- 
tute a  joinder  of  different  causes.*' 

204]  9.  Effect  of  SUting  Siaigle  Oaiue  u 
SeveraL  As  above  indicated,  the  form  of  the  plead- 
ing is  not  controlling,*"  and  a  complaint  may  state 
but  a  single  cause  of  action,  although  it  is  stated  in 
the  form  of  several.^^  So  if  it  appears  that  there 
is  in  fact  but  a  single  cause  of  action,  a  separation 
of  the  facts  upon  which  it  is  based,.and  their  state- 
ment in  different  counts  or  parasraphs  in  the  form 
of  different  causes  of  aetion,  while  it  may  constitute 
an  improper  form  of  statement,'^  does  not  eonstitute 
a  joinder  of  different  eauses,"  notwithstviding  it  is 
expressly  alleged  that  the  facta  of  a  separate  count 
or  paragraph  are  stated  for  a  further  or  separate 
cause  of  action."  So  also  where,  as  i&  permissible  in 


\ng  in  action  for  asBanlt.  Yock 

Auterbourn,  67  Misc.  168,  122  NTS  2S3. 

i8)  Allegation  of  s«cIuction  In  action 
or  breach  of  promise  to  marry.  Oel- 
Ker  V.  Payhe,  102  Iowa  581,  69  NW 
S64,  71  NW  671.  (9)  Alleeration  of 
facts  aufflcient  to  constitute  an  as- 
sault In  action  for  beine  wrongfully 
ejected  from  a  train.  LoulsvUle,  etc., 
R.  Co.  V.  Fowler,  123  Ky.  460.  96  SW 
668.  29  KyL  906.  (10)  AUesatlona  of 
entry  upon  ptaintlfTs  land  and  dig- 
ging up  and  removing  the  soil,  in  ac- 
tion to  enjoin  the  diversion  of  a 
stream.  Grand  Rapids  Water-Power 
Co.  V.  Bensley,  75  Wis.  S99,  44  KW 
640.  (11)  Allegations  showing  merely 
an  additional  element  of  special  dam- 
age. Central  of  Oeorgla  R.  Co.  v. 
Morgan,  161  Ala.  483,  49  S  866.  Bee 
also  Louisville,  etc..  Terminal  Co.  v. 
Lellyett,  114  Tenn.  368.  85  SW  881.  1 
L.RAN3  49.  (12)  Allegations  showing 
right  to  exemplary  damages.  Lethrop 
v.  Golden,  <Cal.)  57  P  894.  See  also 
SchwarKberg  v.  Central  Ave.  State 
Bank,  84  Kan.  581,  116  P  110.  (13) 
Allegations  showing  an  equitable  title 
in  an  action  at  common  law  upon  a 
chose  In  action.  Waters  V.  CcntfBl 
Trust  Co.,  99  Fed.  894. 

[b]  Oonspliaoy. — ( 1 )  An  allega- 
tion of  conspiracy  is  not  rendered 
double  by  the  fact  that  acts  done  in 
furtherance  Of  the  conspiracy  emr 
bracing  different  transactions  are  set 
out.  Green  v.  Davles,  100  App.  Div. 
859,  91  NTS  470,  34  NTCivKw:  U 
Bmerlck  v.  Sweeney  Cattle  Co.,  17  S. 
S.  270,  9«  NW  93.  <2)  Nor,  In  an 
action  for  injuries  restiltlng  from  a 
wrongful  conspiracy  to  ttijure  plaln- 
tlfC,  will  the  complaint  be  construed 
as  stating  more  than  one  cause  jof  ac- 
tion, although  it  sets  out  acts  done 
by  one  of  defendants  alone  prior  to 
tne  fomuitlon  of  the  conspiracy,  if 
such  allegations  are  merely  matter  of 
Inducement  to  show  a  history  of  the 
transactions  leading  up  to  the  unlaw- 
ful combination.  Miller  v.  Bayer,  94 
Wis.  123.  68  NW  869. 

30.  Houston  V.  Delahay,  14  Ran. 
126. 

81.  Fordyce  v.  Nix,  68  Ark.  136, 
28  SW  967;  Indiana  Natural,  etc..  Gas 
Co.  V.  Anthony,  26  Ind.  A.  807,  B8  NE 
868. 

as.  towa  "Bconomic  Heater  Co.  v. 
American  Economic  Heater  Co.,  32 
Fed.  735;  Fay  v.  Bronaon.  134  App. 
Div.  972,  119  NTS  423.  Compare  At- 
will  V.  Le  Roy,  4  AbbPr  (N.  Y.)  238, 
16  HowPr  227. 

33.  Western  Union  Tel.  Co.  v. 
Oarthright.  151  Ala.  418,  44  8  212; 
Western  Union  Tel.  Co.  v.  Crumpton, 
188  Ala.  S32,  3«  S  517  (allegations  of 
negligence  merely  descriptive  of  man- 
ner In  which  a  contract  was  broken). 

84.  Benson  v.  U.  S.  Instalment 
Realty  Co.,  118  Minn.  846.  129  NW 
6t4rMoIntosh  v.  Rankin,  134  Mo.  840, 
SS  SW  995  (cause  of  aetion  upon  a 
ocmtract  by  which  the  damages  re- 
sulting from  a  tort  were  liquidated). 

•8.   Holland  v.  Extern  Outflttlns 


Co..  1«  Cal.  A.  441,  117  P  K«8  (holding 

that  In  an  action  of  unlawful  de- 
tainer against  a  tenant  after  d^ault 
in  the  payment  of  rent.  plalntIR  be- 
ing entitled  In  such  action  to  recover 
rents  subsequently  accruing,  allega- 
tions, although  In  separate  counts,  of 
the  nonpayment  of  subsequent  rents 
do  not  state  a  separate  cause  of  ac- 
tion but  merely  the  damages  result- 
ing from  the  unlawful  detainer); 
Scarratt  v.  P.  W.  Cook  Brewing  Co., 
117  Ga.  181,  43  as  413  (where.  In  am 
action  against  a  principal  and  his 
surety  on  a  bond  conditioned  to  guar- 
antee the  payment  of  a  running 
account  due  by  the  principal,  It  was 
alleged  that  the  principal  owed  an 
amount  in  excess  of  that  named  in 
the  bond,  and  a  copy  of  the  account 
was  set  out).  Compare  Beblnger  t. 
Sweet,  1  AbbNCas  (N.  T.)  268  (where 
the  complaint  alleged  that  defendant 
led  plaintiff  into  making  an  uncon- 
scionable lease,  and  then,  after  plain- 
tiff had  sown  crops,  turned  him  off 
and  procured  his  arrest  on  a  mali- 
cious charge  of  embeszlement,  and 
took  possession  of  hts  goods). 

36.  U.  S.— Sullivan  v.  New  York, 
etc.,  R.  Co.,  11  Fed.  848,  19  Blatchf. 
388;  French  v.  Tunstall,  9  P.  Cas.  No. 
6.104a.  Hempst.  204. 

Ala. — Hardeman  v.  Williams.  169 
Ala.  50,  63  S  794;  Bell  v.  Troy.  35 
Ala.  184. 

Cal. — Trubody  v.  Trubody.  187  Cal. 
172,  69  P  968:  Hentlg  v.  Johnson.  8 
Cal.  A.  221,  96  P  390. 

Colo. — ^Fllnt  V.  Hubbard,  16  Colo.  A. 
464.  66  P  446. 

Minn. — Minneapolis,  etc.,  R.  Co.  v. 
Brown,  M  Minn.  884,  109  ^^W  817. 

Mont. — Held  t.  Bennessy  Co.,  45 
Mont.  462.  184  P  273. 

Nebr.— Lash  v.  Christie,  4  Nebr.  262. 

N.  Y.— Tew  v.  Wolfsohn,  174  N.  Y. 
272.  66  NE  934  [aft  77  App.  DIv.  454, 
79  NYS  2861;  Wlttlngham  v.  Darrln, 
45  Misc.  478.  92  NTS  752;  Logan  V. 
Moore,  54  NYS  462.  27  NYCivProc 
241  [aff  60  App.  Div.  628,  64  NYS 
1141];  Lord  V.  Vreeland,  16  AbbPr 
122,  24  HowPr  316. 

S.  C. — Westlake  v.  Farrow,  S4  S.  C. 
270,  13  SB  469;  Jenkins  v.  Thomason. 
32  S.  C.  264,  10  SB  961. 

S.  D. — Lyman  County  v.  State,  11 
S.  D.  391.  78  NW  17. 

Wis.— White  V.  White,  132  Wis.  121, 
111  NW  1116;  Koepke  v.  WInterfleld, 
116  Wis.  44.  92  NW  437:  Whereatt  v. 
Elllfl,  68  Wis.  626.  17  NW  301;  Welsh 
V.  Chicago,  etc..  R.  Co..  34  Wis.  494; 
Lee  V.  Simpson,  29  Wis.  388;  Tmes- 
dall  V.  Rhodes,  26  Wis.  216. 

Eng. — Judin  V.  Samuel,  1  B.  &  P. 
N.  R.  48.  127  Reprint  874. 

See  Pennlman  v.  Winner,  54  Md. 
127. 

*^t  Is  only  good  'causes  of  action 
that  can  be  miajelned."  Flint  v.  Hub- 
bard, 16  Cola  A.  464,  66  P  448,  447. 

[a1  WbsM  VMM  la  a  Moot  of 
partM*  as  to  on*  oans*. — ^In  an  ac- 
tion to  recover  for  breaches  of  cove- 
nants contained  in  a  lease  and  in  a 


renewal  thereof  tf  the  proper  parties 
on  the  renewal  lease  are  not  before 
the  court,  although  the  pleader  has 
.unnecessarily  stated  covenants  in 
both  leases  and  the  breaches  thereof, 
and  claims  damages  by  reason  of  cer- 
tain covenants  in  both  of  the  leases, 
which  are  alike,  the  complaint  will  be 
considered  to  set  up  but  a  single 
cause  of  action  on  the  original  leaee. 
Lord  V.  Vreeland,  16  AbbPr  (N.  Y.) 
122. 

87.  Tew  V.  Wolfsohn,  174  N.  Y.  272. 
66  NE  934:  Kolel  America  Vatiferea 
Jerusalem  v.  Eliach,  29  Misc.  499.  61 
NYS  935;  Logan  v.  Moore,  54  NYS  462, 
27  NYCivProc  241  [aff  50  App.  Div. 
628.  64  NYS  1141]. 

38.  Hardeman  v.  Williams,  169 
Ala.  50,  53  S  794;  Grandona  v.  Lovdal, 
70  Cal.  161,  11  P  623;  Rubin  v.  Cohen. 
129  App.  DIv.  395,  113  NYS  848;  Erie 
County  V.  Baltz,  125  App.  l>lv.  144, 
109  NTS  304;  Whereatt  v.  KUls,  58 
Wis.  625,  17  NW  301.. 

[a]  tUustratlons. — (1)  Where  a 
complaint  pleads  a  specifically  agreed 
price  an  allegation  of  value  will  be 
treated  as  surplusage  rather  than  as 
an  attempt  to  state  two  causes  of 
action.  Rubltt  V.  Cohen.  189  App.  Div. 
895.  118  NYS  843.  (2)  Where  one 
count  is  in  assumiMlt  and  the  body 
of  another  count  Is  In  assumpsit,  but 
It  concludes  In  case,  such  conclusion 
may  be  r^ected  as  surplusage,  to 
avoid  an  oSjeotlon  upon  the  ground 
of  misjoinder.  Pharr  v.  Bachelor,  S 
Ala.  237. 

39.  See  supra  §  190. 

40.  Munro  v.  St.  Louis,  etc..  R.  Co., 
165  Mo.  A.  710.  135  SW  1016;  Loirnn 
v.  Whitley.  129  App.  Div.  666.  114  NYS 
255;  Kolel  America  Vatlferes  Jeru.<ia- 
lem  v..KHach.  29  Misc.  499,  61  NTS 
935;  Bastman  v.  Dunn,  34  R.  I.  416. 
83  A  1057. 

41.  Welch  v.  Piatt,  32  Hun  (N.  Y.) 
194. 

48.  Cal . — I^vel  and  v.  Garner,  71 
Cal.  541,  12  P  616. 

Mich. — Stublv  V.  Beachboard,  6S 
Mich.  401.  36  NW  192. 

Minn. — Merrill  v.  Dearlng,  22  Minn. 
376. 

Mo. — ^MunrO  v.  St.  Louis,  etc.,  R. 
Co.,  155  Mo.  A.  710,  135  SW  1016. 

N.  Y. — Davis  v.  New  York,  75  App. 
Div.  618,  78  NYS  336;  Welch  v.  Piatt, 
32  Hun  194;  Hlllman  V.  HUlman,  14 
HowPr  466, 

Wis. — Marston  v.  Dresen,  76  Wis. 
418,  46  NW  110. 

[a]  Whw*  plalatut  oaa  recom 
but  on*  penalty  of  a  certain  amount 
for  either  one  or  several  successive 
violations  of  a  statute  by  defendant, 
there  Is  but  one  cause  ox  action,  and 
the  fact  that  plaintiff  alleges  differ- 
ent violations'  In  the  form  of  different 
causes  does  not  constitute  a  Joinder 
of  different  causes  of  action.  Love- 
land  V.  Oamer.  71  CaL  541,  IS  P  61S 

48.  Houston  v.  Delahay,  14  Kan. 
186;  Davis  v.  New  Torfc.  76  .^p.  Div. 
518.  78  NYS  336;  BUIman  T.  BUlsuui. 
14  HowPr  (N,  Y.)  458. 
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many  jorisdietions  as  a  matter  of  \pleading,^  it 
appears  that  the  eomplaint  merely  sets  up  the  same 
cause  ot  action  in  different  counts  in  vazTiug  forms 
of  statement  in  order  to  meet  the  ezigenoiee  of 
proof,  there  is  no  joinder  of  dUterent  oauses.* 

[i  205]  10.  Effect  of  Parties  and  Interests  1n- 
Toived.  A  multiplication  of  parties  does  not  neces- 
sarily increase  the  number  of  causes  of  action,^  and 
a  complaint  may  state  but  a  sing^Ie  cause  of  action, 
although  it  affects  a  number  of  persons*'  either  as 
plaintiffs,*'  or  as  defendants/"  or  may  affect  several 
distinct  parcels  of  land  separately  owned  by  different 
persons.^  This  is  particularly  true  in  actions  of  an 
equitable  nature  which  require  a  working  out  and 
adjustment  of  the  rights  and  liabilities  of  a  number 
of  persons/^  and  the  exercise  of  different  forms  of 


equitable  power,  and  the  granting  of  different  forms 
of  relief,*^  it  being  proper  in  such  actions  to  join 
as  parties  all  persons  interested,"  and  nnnecessaxy 
that  they  should  be  affected  in  the  same  manner  or 
to  the  same  extent.*^  In  like  manner  a  eomplaint 
may  state  but  a  single  cause  of  action,  although  it 
affects  the  same  person  in  different  capacities.^  It 
has  also  been  held  that  claims  of  several  plaintiffs 
against  the  same  defendant,  which  might  be  made 
the  subject  of  different  actions,  will,  if  assigned  to 
the  same  plaintiff,  constitute  only  one  cause  of 
action  with  ,  different  elements  of  damage,**  and  that 
where  a  complaint  states  one  joint  cause  of  action 
against  seve^  defendants  for'  a  wrongful  combin»' 
tion  or  conspiracy  to  injure  plaintiff,  the  complaint 
may,  withont  stating  a  separate  cause  o£  aetion. 


44.  Se«  Pleading:  [31  Cya  121]. 
4B.   Shaw  V.  HotchklsB,  143  Ted. 

•80;  Vermilion  County  v.  Knight,  2 
IIJ.  97:  Compton  v.  Ashley,  (Tex.  Ctv. 
A.)  28  SW  2Z3. 

45.  American  Trading  Co.  v.  WU- 
■on.  87  Hisc.  7«,  78,  ^4  PTTS  718 
(where  the  court  said:  "The  multi- 
plication of  defendants  does  not  nec- 
essarily Increase  the  number  of 
causes  of  action,  even  though  auoh 
defendants  are  not  Jointly  but  merely 
severally  liable"). 

47.  Lawrence  v.  Norton,  116  App. 
Dtv.  8»6,  102  NTS  481;  I^vel  Land 
Co.  No.  3  V.  Sivyer.  112  Wis.  442,  88 
NW  317;  Adkins  v.  Loucks.  107  Wis. 
587,  83  NW  S34;  FranltenburK  v.  Great 
Horseless  Carriage  Co.,  [1900]  1  Q.  R 
604.  See  also  the  oases  Infra  notes 
8,  9. 

48,  Carlton  County  Farmers*  Mut. 
P.  Ins.  Co.  V.  Foley,  111  Minn.  199. 
126  NW  727;  Jacobs  v.  New  York 
Cent.,  etc.,  R.  Co.,  107  App.  Dlv.  134, 
94  NTS  954  [aff  186  N.  Y.  686,  79  NB 
11081:  Hellsms  v.  Swltzer,  24  8.  C.  39. 

[a]  ninatratlons^— (1 )  A  complaint 
states  but  a  single  cause  of  action, 
although  affecting  different  plaintiffs, 
in  the  case  of  an  action  brought  by 
several  parties  to  a  Joint  contract 
(German  Ins.  Bank  v.  Martin,  131  Ky. 
57,  114  SW  319):  <2)  an  action  on  a 
bond  with  two  obligees  (New  York 
Nat._^ch.  Bank  v.  Reed,  232  111.  123, 
83  NS  648);  (3)  a  taxpayer's  action 
(Hoekman  v.  Iowa  Civil  Tp..  28  S.  T>. 
20fi.  132  NW  1004):  (4)  an  action  of 
replevin  by  a  mortgagor  and  mort- 

fKee  (Knoll  First  Nat.  Bank  v.  Knoll, 
Kan.  A.  352,  62  P  619);  >(6)  or  an 
action  for  the  negligent  destruction 
of  property  brought  by  the  owner 
and  an  insurance  company  which  had 
raid  a  part  of  the  loss  (Atchison,  etc^ 
R.  Co.  T.  Huitt.  1  Kan.  A.  788,  41  P 
1051  ;  Carlton  County  Farmers*  Mut- 
P.  Ins.  Co.  T.  Foley,  111  Minn.  199, 
128  NW  727;  Jacobs  v.  New  York 
Cent.,  etc,  R.  Co.,  ID?  App.  Dlv.  134, 
94  NYS  964  [aff  186  N.  Y.  586,  79 
NIS  11081;  St.  Louis,  etc..  R.  Co.  v. 
Miller,  27  Tex.  Civ.  A.  844,  86  SW 
139). 

4S,  Kan. — Hopkins  v.  Kuhn,  66 
Kan.  619.  72  P  270;  Shrlgley  v.  Black, 
59  Kan.  487,  53  P  477. 

Nebr. — Phcenlx  Mut.  L.  Ins.  Co.  v. 
Lincoln,  91  Nebr.  150,  136  NW  445. 

N.  Y. — Riddle  V.  McFadden.  116 
ApD.  Dlv.  363,  101  NYS  606:  Gray  v. 
Puller,  17  App.  Dlv.  29.  44  NYS  883; 
American  Trading  Co.  V.  Wilson,  etc., 
Co..  87  Misc.  76,  74  NYS  718;  Pea  v. 
Hyman.  186  NYS  146. 

S.  C.—Lyles  v.  KInard,  82  fl.  C  415. 
64  SI?  409;  Boatick  v.  Barnes,  59  8.  C. 
22.  37  SB  24. 

S.  D. — Glover  v.  Manila  Gold  Min., 
etc..  Co..  19  S.  D.  559.  104  NW  261. 

Wis. — Adkins  v.  Loucks,  107  Wis. 
587.  88  NW  884. 

Eng. — Prankenburg  v.  Great  Horse- 
lens  Carriage  Co.,  [1900]  1  Q.  B.  504. 

[a]  niostratioiis. — (1)  A  complaint 
states  but  a  single  cause  of  action, 
although  affecting  different  defend* 
ants,  where  the  action  Is  brought 
•Calnat  defendants  on  a  Joint  con- 


tract (Flt<A  V.  Sawyer  Oystal  Blue 
Co.,  183  App.  Dlv.  888,  117  NYS  883); 
(2)  or  for  a  Joint  tort  (Riddle  v.  Mac- 
Fadden,  116  App.  Dlv.  863,  101  NYS 
606;  De  Ronde  v.  Bell,  116  App.  Olv. 
191,  101  NYS  497:  Minter  v.  Gose,  IS 
Wyo.  178,  78  P  946);  (8)  or  ags^nst 
both  principal  and  sureties  on  a  bond 
(Omaha  Gaa  Co.  v.  South  Omaha,  71 
Nebr.  115,  98  NW  487);  (4)  or  against 
both  lessor  and  lessee  for  an  injury 
due  to  an  unsafe  condition  of  prem- 
ises (Schwalbach  v.  Shinkle,  etc.,  Co., 

97  Fed.  483);  (6)  or  against  an  agent 
of  a  carrier  and  the  undisclosed  but 
subsequently  discovered  principal,  for 
a  breach  of  contract  in  delivering 
goods  In  a  damaged  condition  (Ameri- 
can Trading  Co.  v.  Wilson,  etc.,  Co.,  37 
Mlsa  76,  74  NYS  718);  (6)  or  against 
different  grantees  to  whom  a  debtor 
has  made  different  conveyances  of 
Droperty  in  fraud  of  creditors  (Reed 
V.  Stryker,  4  Abb.  Dec.  26,  12  AbbPr 
47;  Dixon  v.  Coleman,  28  Misc.  64,  59 
NYS  806;  Morion  v.  Weil,  11  AbbPr 
(N.  Y.)  421:  Jacot  v.  Boyle,  18  HowPr 
(N.  Y.)  106):  (7)  or  against  several 
defendants  for  acts  done  by  them  In 
pursuance  of  a  prearranged  wrong- 
ful plan  or  conspiracy  (Disbrow  v. 
Creamery  Package  Mf^.  Co.,  110  Minn. 
287,  125  NW  116;  Whiting  v.  Clugs- 
ton.  73  Minn.  6,  76  NW  7S9;  Mutual 
L.  Ins.  Co.  V.  McCurdy,  118  App.  Dlv. 
827,  103  NYS  837;  Green  v.  Davles, 
83  App.  Dlv.  21S.  82  NYS  54:  Wright 
V.  Simon,  52  Misc.  360,  102  NYS  llOS 
[aff  118  App.-Dtv.  774,  108  NYS  911]); 
(8)  or  by  taxpayers  against  the  mayor 
and  aldermen  of  a  municipality  to 
enjoin  the  payment  of  illegal' claims 
and  to  hold  defendants  personally  lia- 
ble for  other  Illegal  claims  already 
paid  (Barnes  v.  UcGuIre,  88  Mlsa 
488,  68  NYS  486);  (9)  or  by  an  attor- 
ney to  enforce  his  lien  on  a  Judgment 
In  favor  of  his  client.  Joining  the  Judg- 
ment creditor.  Judgment  debtor,  and 
the  sureties  on  the  Judgment  debtor's 
appeal  bond  as  defendants  (Coombe  v. 
Knox,  28  Mont.  202.  72  P  641);  (10) 
or  against  the  directors  of  a  corpora- 
tion for  wrongful  neglect  and  misap- 
propriation of  funds  (Young  v.  Equit- 
able L.  Asaur.  Soc,  112  App.  Dlv., 760, 

98  NYS  1052).  (11)  or  for  acts  done 
by  them  in  carrying  out  a  conspiracy 
to  depreciate  the  value  of  the  com- 
pany's property  (Glover  v.  Manila 
Gold  MIn..  etc..  Co.,  19  S.  D.  659,  104 
NW  261):  (12)  and  In  the  case  of 
corporations  it  has  been  held  that 
"acts  of  directors  and  of  third  per- 
sons, though  constituting  several  In- 
dependent causes  of  action  in  favor  of 
a  corporation,  may  be  so  connected  as 
to  constitute  a  single  cause  of  action 
in  favor  of  a  shareholder  against  all 
of  the  wrongdoers"  (Gray  v.  Fuller, 
17  App.  Dlv.  29,  35,  44  NYS  883). 

[b]  If  there  Is  only  one  primary 
rl^t  or  subject  of  action  presented 
for  adjudication,  there  is  only  one 
cause  of  action,  no  matter  how  many 
incidental  matters  may  be  connected 
with  the  primary  right,  rendering 
other  parties  than  the  main  defendant 
proper  or  necessai?  to  the  litigation 
tor  a  complete  settlement  of  the  c«i- 


troveray  as  to  plaintiff,  or  for  the  dtte 

Sroteotion  ot  their  rights  as  axalnst 
im  or  between  themselves.  Adkins 
V.  Loucks.  10?  Wis.  587,  88  NW  934. 

M.  Wootfolk  V.  Ashby,  8  Uetn. 
(Ky.)  288  (holding  that  a  complaint 
In  an  action  to  recover  cCrtaln  land, 
all  of  which  Is  claimed  by  plalntlfC 
under  the  same  title,  states  but  a  sin- 
gle cause  of  action,  although  It  de- 
scribes and  sets  out  by  specTflc  boun- 
daries several  distinct  parcels  of  land 
claimed  by  different  persons  who  have 
no  joint  possession  )j  Bostick  t. 
Barnes,  69  S.  C.  22,  37  SE  24  (hold- 
ing that  a  complaint  for  kn  assign- 
ment of  dower  in  several  tracts  of 
land  owned  at  the  time  of  the 
action  by  different  persons,  but  con- 
stituting only  one  tract  at  the  tjme 
plaintiffs  dower  right  attached,  and 
drat  conveyed  as  a  single  tract,  con- 
stitutes but  a  single  cause  of  action); 
Hellams  V.  Swltzer,  24  S.  C.  89  (hold- 
ing that  a  complaint,  in  an  action  by 
the  several  owners  of  different  tracts 
of  land  for  an  Injury  to  such  lands 
from  the  same  cause,  and  seeking 
damages  In  a  lump  sum,  states  but  a 
single  cause  of  action). 

BJeotment  agatBSt  several  defend- 
uts  holding  aistlnct  and  separate 
parts  of  the  premises  see  ESJectaient 
[16  Cyo  83]. 

61.  (Dal. — Mock  V.  Santa  Rosa,.  129 
C:a1.  330,  68  P  826. 

Ga. — Ashley  v.  Cook,  128  Ga  SSe,. 
58  SB  640. 

N.  Y. — Porter  v.  International 
Bridge  Co.,  163  N.  Y..79,  57  NE  174 
[aff  46  App.  Dlv.  416,  60  NYS  819]; 
Lawrence  v.  Norton.  116  App.  Dlv. 
896.  102  NYS  481;  Hall  v.  Gifman.  77 
App.  Dlv.  458,  79  NYS  803.  33  NYCIv 
Proc  883  (suit  to  compel  specific  per- 
formance of  a  contract  by  a  decedent 
to  devise  certain  real  and  personal 
property.  Joining  as  defendants,  fhe 
administrators,  nelra,  and  all  parties 
claiming  an  Interest  In  the  properly); 
Zoccolo  V.  Stem,  25  Misc.  246._|6 
NYS  58;  Leary  V.  Melcher,  14  NYS 
689. 

S.  C. — ^WaKiier  v.  Sanders,  49  B,  C. 
192.  27  SE  68. 

Wis. — Gafter  v.  Marsden.  Iftl  Ws. 
598.  79  NW  922. 

[al.  Xn  a  suit  for  an  aooonntuig 
against'  the  executors  of  a  will  and 
against  other  defendants  as  distribu- 
tees, a  complaint  seeking  to  compel 
the  former  to  account,  and  the  latter 
t,o  make  good  the  amounts  received 
by  them  respectively,  states  hut  a 
slnsle  cause  of  action  In  equity.  Leary 
v.  Melcher,  14  NYS  689. 

52.  Level  Land  Co.  No.  3  v.  Siv- 
yer. 112  Wis.  442.  88  NW  317.      ■  ^ 

53.  Hall  v.  Gllman,  77  App.  Dlv. 
458,  79  NTS  303.  S3  NTCivProc -288. 


See  also  Equity  [16  CJyc  1811. 

64.  Lawrence  v.  Norton.  116  Ap', 
Dlv.  896,  102  NYS  481;  Hall  v.  Qt 


man,  77  App.  Dlv.  458,- 79  NYS  803, 
33  NYClvProc  288.  •  ■  ' 

55.  Donnelly  v.  Lambert,"  82  Afip. 
Dlv.  189,  70  NTS  963;  Day  Stone. 
15  AbbPrNS  (N.  Y.)  137.  ^  ^ 

66.  Hartford  F.  Ins. .  Co.  v.  Brie 
R.  Co^  172  Fed.  8B».^ 
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set  out  by  way  of  inducement  acts  done  by  one  of 
defendants  prior  to  the  formation  of  the  conspiracy, 
ia  order  to  show  the  history  of  the  transactions 
leading  up  to  the  conspiracy."  As  there  can  be  no 
misjoinder  of  causes  where  only  one  good  cause  of 
action  is  stated,"'  there  is  no  joinder  of  different 
causes  if  the  complaint  states  only  one  cause  of 
action  against  one  defendant,  and  no  cause  uf 
action  against  the  other  defendant  or  defend- 
ants;™ or  if  it  states  a  caase  of  action  against 
a  defendant  in  only  one  capacity  ;**  or  if, 
although  it  attempts  to  state  separate  causes  of 
action  against  two  different  defendants,  it  states 
only  a  joint  cause  of  action  against  both.'' 
Where  a  complaint  slates  but  one  cause  oi  action 
which  affects  several  parties,  the  question  of 
joinder  is  one  of  joinder  of  parties  and  not  of 
causes  of  action;^  and  where  only  one  cause  of 
action  is  stated,  no  misjoinder  of  causes  can  result 
from  the  fact  that  the '  complaint  is  entitled  in 
both  an  individual  and  a  representative  capacity,*" 
or  from  the  improper  joinder  as  defendants  <  of 
persons  who  are  not  liable."  But  a  complaint 
states  different  causes  of  action  where  it  seeks  to 
enforce  distinct  and  separate  rights  of  different 


87.  HlUer  v.  Bayer,  94  Wis.  123, 
68  NW  869. 

88.  See  supra  S  203. 

69.  Minneapolis,  etc.,  R.  Co.  v. 
Brown,  99  Minn.  884,  109  NW  817; 
Held  V.  Hennessy  Co.,  45  Mont. 
124  J>  278;  Good  v.  Daland,  121  N.  T. 
1.  24  NE  15;  New  York  v.  Sixth  Ave. 
R.  Co.,  77  App.  Div.  367,  79  NTS  319; 
IiOhmiller  v.  Indian  Ford  Water-Pow- 
er Co.,  51  Wis.  683,  8  NW  601.  See 
Pransloli  v.  Thompson,  65  Wash.  259, 
104'P  278. 

'  60.-  Pabst  Brewing:  Co.  v.  Small,  83 
Minn.  44&'.  86  NW  450. 

61.  Sartori  v.  Litchfleld  Constr. 
Co.,  149  App.  Div.  241,  133  NTS  720. 

63.    Helhtms  v.  Switser,  24  S.  C  39. 

63.  Moss  V.  Cohen,  IBS  N.  T.  24D, 
53  NB  8  [rev  IB  Utac.  108,  8«  NTS 
2«6]. 

64.  Pascekwitz  v.  Richards,  37 
Misc.  250,  75  NTS  291:  Reno  Oil  Co. 
V.  Culver,  33  Misc.  717,  68  NTS  303 

(rev  on  other  grounds  60  App.  Div. 
29,  69  NTS  969]. 

"If  too  many  defeodanta  be  sued 
on  the  cause  of  action  alleged,  that 
would  not  make  a  misjoinder  of  causes 
of  action.  The  case  would  only  be 
this,  via.,  that  the  cause  of  action 
alleged  would  not  be  ma4e  out  against 
some,  and  the  coniplaint  would  have 
to  be  dismissed  as  to  them,  which  la 
an  every  day  occurrence."  Pascekwitz 
T.  Riohards,  37  Misc.  260,  261,  76  NTS 
Ml. 

•B.  Whita  V.  North  Oeorgla  Blec- 
trio  Co.,  118  Oa.  539,  68  SB  33:  Jacob- 
aon  V.  &«oidyn  Blev.  R.  Co^  22  Misc. 
S81,  48  NTS  in72;  Boyd  v.  Ea.u  Claire 
Mut.  F,  Assoc.  116  Wis.  l35,  90  NW 
1086,  94  NW  171,  96  AmSR  948,  61 
L,RA  918.   See  also  infra  SB  222,  257. 

ee.  Ayres  v.  West,  86  Nebr.-  297, 
126  NW  583;  Cohn  v.  Jarecky,  90  Hun 
(N.  T.}  266.  35  NTS  935  (negligence 
of  physlcan  and  druggist  In  prescrib- 
ing, preparing,  and  compounding  a 
medicine,  where  the  druggist  was  con- 
cerned only  in  the  preparation); 
Barnes  v.  HcQulre,  33  Misc.  438,  68 
NTS  485.  See  also  Infra  Sfi  223,  262. 

67.  HIgdon  v.  Kennemer,  120  Ala. 
102,  24  S  439;  Pettigrew  v.  Pettigrew, 

I  Stew.  (Ala.)  580  ;  Whipple  v.  Fuller, 

II  Conn.  682,  29  AmD  330;  Brown  v. 
DixOD,  1  T.  R.  274,  99  Reprint  1091. 

68.  Pettigrew  v.  Pettigrew,  1  Stew.' 
(Ala.)  680 ;  Hays  v.  Borders,  «  in.  46  ; 
Price  V.  Mutual  Reserve  Lu  Ins.  Co.,  107 
Md.  374.  OS  A  689.  See  also  cases  Infra 
notes  69-70. 

69.  U.  S.— Stockwell  v.  U.  S.,  28  F. 
Cas.  No.  18,488.  t  CliflE.  284  [aff  13 
Wall.  631,  20  U  ed.  491], 


Ala. — ^Pettigrew  v.  Pettigrew,  1  Stew. 
580. 

-    Ga. — Mahaffey  v.  Petty,  1  Qa.  261. 

111. — Brady  v.  Spurck,  27  111.  478  ; 
Hays  v.  Borders,  6  III.  46.' 

Md.— Williams  v.  Bramble,  2  Md.  313, 

Mass.— Fairfield  v.  Burt,  11  Ptak.  244. 

Pa. — Smith  V.  Rutherford,  2  Sarg,  A 
R  358. 

Eng. — Brown  v.  DIxoU,  1  T.  R.  274, 
99  Reprint  1091. 

70.  Ala.— HIgdon  v.  Kennemer,  120 
Ala.  193,  24  S  439. 

Conn. — Whipple  v.'  Puller,  11  Conn. 
582,  29  AmLf  S30. 

HI. — Marquette  Third  Vein  Coal  Co. 
V.  nielle,  208  111.  116,  70  NF3  17. 

Md. — Price  v.  Mutual  Reserve  L.  Ins. 
Co..  107  Md.  374,  68  A  689. 

N.  T. — Rejrnolds  v.  Reynolds,  S 
Wend.  244 ;  Wilson  v.  Marsh,  1  Johns. 
603. 

Tenn. — Angus  v.  Dlckeraon,  Heigs 
459. 

Wia — Dobba  v.  Oreen,  2  Wis.  228. 

[a]  Conats  averring  a  walTW  of 
MEsnj^tloBa  cannot  be  Joined  with 
counts  which  contain  no  such  aver- 
ment, Uie  judgments  being  different. 
Johnson  v.  Selden,  140  Ala.  418,  87 
S  249,  103  AmSR  49 ;  McCrummen  v, 
Campbell,  82  Ala.  666.  2  8  482. 

rb]  -  In  Gonneotlont,  prior  to  the 
code.  It  was  said  that  replevin,  ac- 
count, or  action  on  book  debt,  could 
not  be  Joined  with  any  other  cause  of 
action,  for  the  reason  that  the  forme 
of  proceeding  in  some  and  the  nature 
and  forms  of  judgment  In  others  of 
these  actions  were  different  from  the 
forma  of  proceeding  and  Judgments  in 
all  other  cases.  See  Whipple  v.  Fuller, 
11  Chjnn.  582,  29  AmD  330. 

71.  Whipple  V.  Fuller,  11  Conn.  682, 
29  AmD  380;  Morrison  v.  Bedell,  28 
N.  H.  234.  See  also  ths  cases  Infra 
note  72,  ' 

[a]  B«bt  asd  datiniM  may  be 
Joined,  although  In  different  forms  of 
action  and  requiring  different  Judg- 
ments. See  Morrison  y.  Bedell,  22  N. 
H.  234.    And  see  Infra  |  207. 

78.  Whilden  v.  Merchants',  etc..  Nat 
Bank,  U  Ala.  1.  38  AmR  1 ;  Mahaffey 
V.  Petty,  1  Ga.  261 ;  Mutual  L.  Ins.  Co. 
V.  Allen.  113  III.  A.  89  [att  212  111.  134, 
72  NB  200]  :  Dickson  v.  CllftOD,  2  Wlls. 
C.  P.  319,  96  Reprint  884.  See  also 
Hawkins  v.  Ramsbottom,  6  Taunt  179, 
1  ECL  566.  128  Reprint  1002. 

"The  true  test  to  try  whether  two 
counts  can  be  Joined  in  the  same  dec- 
-laration,  is  to  consider  and  see  whether 
there  be  the  same  judgment  in  both, 
and  not  whether  they  both  require  the 
same  plea,  and  wherever-  there  ia  the 


plaintiffs,"  or  distinct  and  aeporatft  liabilities  of 

different  defendants." 

206]  C.  Joinder  at  Oommon  Law — 1.  Forms 
of  Action  HVliich  Hay  Be  Joined — a.  In  General. 

At  common  law  the  form,  rather  than  the  subject 
matter  of  separate  counts  determines  the  propriety 
of  their  joinder  in  most  cases."  The  usual  test  for 
determining  whether  several  eoiinta  may  be  joined 
in  the  same  declaration  is  whether  the  same  pleas 
may  be  pleaded  to,  and  the.  same  judgment  rendered 
on,  all  of  the  counts,*"  the  general  rule  being  that  a 
joinder  of  counts  requiring  the  same  plea  and  judg- 
ment is  proper,*®  and  that  a  joinder  of  counts 
requiring  different  pleas  and  judgments  is  not  per- 
missible.^'^  This  rule  is  not,  bqwever,  without  excep- 
tions/^ and  although  the  pleas  are  different,  counts 
of  the  same  nature  and  on  which  the  same  judgment 
may  be  rendered  may  in  some  eases  be  joined/' 
while  on  the  other  hand  counts  to  which  the  pleas 
and  judgments  are  the  same  cannot  be  joined  in  aU 
cases.'' 

207]  b.  Contract.  Under  the  general  rules 
already  stated/*  counts  in  assumpsit  and  debt  can- 
not be  joined, nor  ean  assalnpsit  be  joined  with  a 
eonnl  in  book  debt,"  or  in  covenant;"  nor  can  debt 

sam*)  Judgment  In  both,  I  think  they 
may  well  be  Joined."  Dickson  v.  Clif- 
ton, 2  Wils.  C.  P.  319,  321.  95  Reprint 
884  (per  Wllmot,  C.  J.>. 

[a]  Debt  on  a  Judgment  a&d  dsW 
on  a  simple  contract  may  be  joined, 
although  they  require  ditrerent  pleas. 
See  Morrison  v.  Bedell,  22  N.  H.  234. 
And  see  Infra  I  213. 

73.  Whipple  v.  Fuller,  11  Conn.  682, 
29  AmD  830.  , 

[a]  Tor  axanpla,  debt  on  bond  and 
covenant  broken  cannot  be  Joined,  al- 
though general  issiie  to  both  Is  non  es^t 
factum  and  the  Judgment  miseiicordla. 
See  Whipple  v.  Fuller,  11  Conn.  682,  29 
AmD  330. 

74.  See  supra  |  206. 

75.  U.  S.— Metcalf  v.  Robinson,  17 
P.  Cas.  No.  9,497,  2  Mct-ean  S6S. 

Conn. — Phelps  v.  Kurd,  81  Conn.  444. 
IlL— Qulnnlp  v.  Carter,  68  III.  296; 
Adams  v.  Hardin,  19  IH.  273  :  McGln- 
nlty  V.  Laguerenne,  10  III.  101 ;  Cruik- 
shank  v.  Brown,  10  111.  75. 

Ind. — Flood  v.  Yandes,  1  Blackf.  102. 
Md.— Smith      State,  86  Md.  £16.  7 
A  49;  Swem  v.  Sharretts,  48  Md.  408; 
Catiton  Nat  Bidg.  Assoc.  v.  Weber,  34 
Md.  069. 

N.  J. — ^American  Linen  Thread  Co.  r. 
Sheldon,  81  N.  J.  L.  420;  Rutan  v. 
HInchman.  29  N.  J.  112. 

Eng.— Brill  V.  Neele,  3  B.  &  Aid.  208, 
6  ECL  127,  106  Reprint  638. 

[a]  Season  of  ml*. — "That  debt 
and  assumpsit  can  not  be  joined  Is 
familiar  law.  The  pleas  and  judgment 
at  common  law  would  be  different" 
Phelps  V.  Kurd,  81  Conn.  444,  446. 

[b]  In  jrew  Jorser,  under  supreme 
court  rule  16,  counts  in  debt  and  In 
assumpsit  may  be  joined.  Dayton  v. 
Boettner,  82  N.  J.  L.  421,  81  A  726. 

76.  Phelps  v.  Kurd,  31  Conn.  444. 

77.  Gaines  v.  Craig,  24  Ark.  477: 
Oilman  v.  Meredith  School  Dist,  18 
N.  H.  215  ;  Pell  v.  Lovett,  19  Wend.  (N. 
T.)  546  [rev  on  other  grounds  22  Wend. 
369] ;  Maguire  v.  Rabenau,  16  WklyNC 
<Pa.)  479.  Compare  Smalts  v.  Han- 
cock, 118  Pa.  660.  12  A  464. 

[a]  In  V«w  JuHT,  under  the  rules 
of  court,  the  Joinder  of  covenant  with 
debt  assumpsit,  or  trespass  on  the  case, 
or  injuries  arislQg  from  breach  of  con- 
tract, is  now  permissible.  Smith  v. 
Milter,  49  N.  J.  L.  681.  13  A  89. 

[b]  TTaOsr  a  statnts  providing  that 
In  any  case  where  an  action  of  cove- 
nant will  lie  an  action  of  assumpsit 
may  be  maintained,  common  counts 
In  assumpsit  may  be  joined  with  a 
special  count  for  the  breach  ol  an 
agreement  under  seal.  Onibb  t.  Biuv 
ford,  98  Va.  668^^7  SB  4. 
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and  covenant  be  joined or  book  account  with 
account  as  bailiff  or  receiver^'  Counts  in  debt  and 
detinue  may,  however,  be  joined,^  although  the 
judgments  are  different.'^ 

208]  c.  Tort.  Since  actions  requiring  differ^ 
ent  judgments  cannot  as  a  general  rule  be  joined;^ 
it  is  usually  held  improper  to  join  trespass  and 
trespass  on  the  case,  the  judgment  in  trespass 
being  technically  quod  capiatur,  and  in  case,  even 
though  force  is  inferred,  quod  sit  in  misericordia."* 
For  the  same  reason  the  action  of  trover,  being  a 
form  of  case,  cannot  be  joined  with  trespass  ;^  but 
where,  under  the  practice, '  the  same  judgment  is 
applicable  to  both  forms  of  action,  there  naay  he  a 
joinder  of  trespass  and  ease,"^  or  trespass  and 
trover;*'_and  trespass  and  case  may  also  be  joined 

78.   Oatnes  v.  CralK,  U  Ark.  477; 
Brumbuigh  v.  Keith,  SI  Pa.  327. 
19.    Mar      Wnilatns,  S  Vt.  2S9. 

80.  Calvert  v.  Harlow.  18  Ala.  67  ; 
Rucker  V.  Hamilton,  3  Dana  (Kv.)  SC  ; 
Uorrison  v.  Bedell,  22  K.  H.  234. 

81.  Sea  Morrison  v.  Bedell,  33  N.  H. 
234. 

82.  Seo- supra  I  iM.  • 

83.  Ala. — Qullford  v.  Kendall,  42 
Ala.  6B1;  Bell 'v.  Troy.  35  Ala.  Iff4  ; 
Sheppaixl  v.  Shdton,  34  Ala.  852 : 
Sheppard  V.  Fumlaa,  19  Ala. -760. 

Del.— Uarley  v.  fflaw,  36  DeL  634, 
S2  A.  89 

III. — kniB  V.  Ward,  77  III  603  ;  liai- 
son V.  Bradberry,  SO  HI.  82. 

Ind. — Htnes  v.  Klnnison,  8  Blackf. 
119.  _ 

Me. — Sawyer  v.  Goodwin,  S4  Me.  419, 

N.  J. — I>ale  Mtg.  Co.  v.  Grant.  34 
N.  J.  U  133  :  Hull  V.  Phillips,  2  N.  J. 
L.  387  ;  Warren  v.  Fisher,  2  N.  J.  L.  240, 

N.  T. — Cooper  v.  Bh»4ll,  1«  Johns. 
146. 

Pa, — Sollenberger  v.  Gchnader,  4 
LancBar  Dec  14,  1872;  Brant  v.  Lor- 
enze.  34  Leglnt  115. 

R.  I. — Smith  V,  Rhode  Island  Co.,  26 
R.  1.  24.  57  A  1068. 

See  also  Weeton  v.  Woodcock.  S  M. 
A  W.  687. 

Compare  Smith  v.  Goodwin,  4  B.  ft 
Ad.  413.  24  BCL  1S6,  110  Reprint  511, 
2  N.  *  M.  114,  28  BCL  568  (holdInK 
on  a  motion  of  arrest  of  Judgment  for 
misjoinder  of  cane  and  trespass,  where 
six  counts  were  In  case,  and  the  seventh 
charged  a  vexatious  distraint,  that,  al- 
thoush  there  was  a  trespass,  plaintiff 
could  bring  case  for  the-  conversion 
and  that  the  connt  In  question  was  an 
Informal  count  la  case  and  sufflctent 
after  verdict). 

Talmm  Impriaonment  aatt  nuUolonji 
^oaeoittlon  see  Infra  S  214. 

ra]  In  an  action  hy  an  adnlalatra- 
-tor  for  wTonsTful  deaui  the  action  may 
properly  be  designated  as  an  action  on 
the  case  without  regard  to  the  nature 
of  the  wrongful  act  or  omission  caus- 
ing the  death,  and  there  Is  no  rals.- 
Jolnder,  although  some  of  the  counts 
allege  acta  for  which  decedent,  had  he 
sur\  ived,  would  have  had  to  declare -on 
In  trespass,  and  other  acts  which  he 
would  nave  been  obliged  to  declare  on 
In  case,  Buckalew  v,  Tennessee  Coal, 
etc..  Co..  112  Ala.  146,  20  S  606. 

84.  Courtney  v.  Collet,  1  Ld.  RajTn. 
272.  12  Mod.  164. 

85.  Ala.— Mecklln  v.   Deming,  111 
Ala.  159.  20  S  607. 

Ga. — Crenshaw  v.  Moore,  10  Qa.  384. 

Mich.— Hatnes  v.  Beach,  90  Mich. 
5«3.  61  NW  644. 

N,  T. — Cooper  v.  BIssell,  16  Johns. 
146. 

Pa.— Smith  V.  Rutherford,  2  Serg.  & 
R.  36$. 

VL— Sawyer  v.  Chllds,  83  Vt.  829. 
76  A  886  <at  common  law.  but  other- 
wise by  statute  If  for  same  cause  of 
action). 

86.  Gladfelter  v.  Walker,  40  Hd.  1 ; 
Gent  v.  Cole,  3S  Hd.  110. 

87.  Williams  v.  Bramble,  2  Md.  SIS. 

88.  111.— Barker  v."  Kookler,  SO  III. 
205:  Kms-v.  <WBrd,  77  III.  603;  Vmii^ 
nakis  V,  Maropulos, .  147  111.  A.  680 


where  the  distincj;ion  between  these  forms  of  action 
has 'been  abolished,"^  or  the  statutes,  although  pre* 
serving  the  common-law  distinctions,  permit  their 
joinder.^  Different  counts  in  case  may  properly  be 
joined.***  Trover  and  case  may  also  be  joined," 
trover  being  originally  an  action  on  the  case.^  So 
when  an  action  is  originally  trover,  new  counts  in 
case  may  be  added  by  way  of  amendment."'  Under 
the  statutes  of  some  states  plaintiff  in  replevin  may 
add  a  count  in  trover  for  goods  which  cannot  be 
found."  Forcible  entry  tod  unlawful  detainer  are, 
under  the  statutes,  distinct  offenses  requiring  differ- 
ent verdicts,  and  candot  be  joined  in  the  same  com- 
plaint." 

[$  209]  d.  Contract  and  Tort.  It  is  a  well 
established  tale  tjt  common  law  that  a  cause  of 


(assault  and  malicious  prosecntlon) ; 
Chicago,  etc..  R  Co.  -f.  Casajtza,  83 
IIL  A.  421. 

Me.— Moulton  v.  Smith,  32  Me.  406. 
But  see  Sawyer  v,  Ooodwln,  34  Me. 
419  (holding  that  the  statute  abolishes 
the  dlstinetlon  between  trespass  and 
case  only  with  regard  to  the  form  of 
declaring,  and  not  where  the  distinction 
is  a  matter  of  subatance). 

Mich. — Bellant  v.  Brown,  78  Mich. 
297. 

Oh. — HenshBW  v.  Noble,  7  Oh.  St. 
226. 

Va. — Womack  v.  Circle,  29  Gratt.  (70 
Va.)  192  (holding  that  a  count  for 
malicious  arrest  and  prosecution  might 
be  joined  with  a  count  for  slander)  ; 
Parsons  v.  Harper,  16  Gratt  (57  Va.) 
64. 

[al  A  liberal  oouatmotloa  should 
be  given  to  such  statutes,  Bellant 
v.  Brown,  78  Mich,  294.  44  NW  826. 

rbl  A  statute  curing  a  variance 
between  the  writ  and  deolamtlon, 
where  the  writ  Is  in  trespass  and  the 
declaration  describes  a  cause  of  action 
In  case  and  conversely,  does  not  permit 
the  Joinder  of  case  and  trespass. 
HInes  V.  Klnnison,  8  Blackf.  (Ind.)  119. 

False  Imprisonment  and  mallolons 
proseootloa  see  Infra  f  214. 

89.  Louisville,  etc.,  R.  Co.  v.  Hlgsln- 
botham,  153  Ala.  884,  44  8  872  fUDder 
Code  ri8961  |  3298)  ;  Taylor  v.  Onlth, 
104  Ala.  537,  16  S  629  (Hbldinfc  that 
In  Alabama  the  common-law  dlsUnc- 
tlons  between  trespass  and  case  are 
preserved,  but  their  joinder  which  was 
not  previously  permissible  has  been 
authorized  by  statute)  :  Barr  v.  White, 
22  Md.  259  (holding  th^t  trespass  and' 
trover  may  be  johied  under  the  au- 
thority of  the  act  of  1856  authorizing 
the  Joinder  of  certain  causes  of  ac- 
tion). 

ra]  'TTnder    Alabama  code, — fl) 

Code  (1896)  |  3293.  provided  that 
counts  In  trover,  trespass,  and  trespass 
on  the  case  might  be  Joined  when  they 
relate  to  the  same  subject  matter. 
Louisville,  etc.,  R.  Co.  v.  Hlegln- 
tmtham,  163  Ala.  334,  44  S  872  (tres- 
pass and  case).  (2)  Where,  however, 
they  did  not  relate  to  the  same  subject 
matter,  the  Joinder  of  such  counts  was 
not  permissible.  Vest  v.  Sppakman, 
153  Ala.  393,  44  S  1017  (trespaM  for 
assault  and  battery  and  ca.se  for 
slander)  :  Gulf  Yellow  Pine  Lumber 
Co.  V.  Monk,  163  Ala.  358.  45  S  223 
(trespass  quare  clausum  ft-eglt  and 
trover)  ;  Gulf  Tellnw  Pine  Co.  v. 
Urkuhart.  151  Ala.  452.  44  S  555  (tres- 
pass quare  clausum  fregit  and  trover). 
(3)  This  provision.  It  seems,  has  been 
superseded  by  Code  (1907)  I  S329. 
which  makes  no  express  reference  to 
these  common-law  forma  of  action,  but 
provides  generally  for  the  joinder  of 
actions  «x  delicto. 

90.  Slack  V.  Bramr,  83  Vf.  404,  76 
A  148.  See  also  Price  v.  Stone,  49 
Ala.  648  (holding  that  In  an  action 
on  a  BherlfTs  official  bond  a  count 
alleging  as  a  breach  the  unlawful 
seizure  of  a-  steamboat  is  In  case  and 
may  be  Joined  with  one  alleging  the 
destruction  of  the  boat  by  negligence 
while  In  his  possession  under  %  writ 


Issued  by  a  state  court  as  a  court  of 
admiralty). 

81.  Ala. — Henry  v.  Allen,  93  Ala. 
197,  9  S  679  ;  Mobile  U  Ins.  Co.  v.  Ran- 
dall, 74  Ala.  170;  Nabring  v.  Mobile 
Bank,  68  Ala.  204 ;  Harris  v.  Power* 
67  Ala:  139 ;  Wilkinson  v.  Moseley.  80 
Ala.  562^ixon  v.  Barclay,  22  Ala.  370. 

Ark. — ^Ferrler  v.  Wood,  9  Ark.  86.  : 

Del, — Tyre  v.  Causey,  4  Del.  426. 

111.— Mutual  L.  Ina  Co.  v.  Allen,  211 
HI.  184,  72  NE  200  [aff  113  III.  A.  8S1: 
Hayes  v.  Massachusetts  Mut.  U  Ins. 
Co.,  126  111.  626,  18  NE  322,  1  LRA  308. 

Me. — McConnell  v.  Lelghton,  74  Me. 
415:  Moulton  v.  Wltherell,  52  Me.  287 
(holding  that  a  writ  containing  a  count 
In  trespass  de  bonis  and  another  In 
case  may  be  amended  by  adding  a  more 
formal  count  In  trover  for  the  sanw 
property  ) . 

Mas8.~Ayer  v.  Bartlett,  9  Pick.  156. 

Mich. — Bearss  v.  Preston,-  66  Mich. 
II,  82  NW  912;  Walt  v.  Kellogg,  «S 
Mich.  138,  30  NW  80 ;  Beebe  v.  Knapp, 
28  Mich.  68. 

Pa. — ^Patterson  v.  Anderson,  40  Pa.' 
369,  SO  Amt)  679 ;  McCahan  v.  Hirst, 
7  Watts  17S  (holding  that  a  count  fai 
case  for  negligence  In  not  properly  car- 
ing for  articles  delivered  to  defendants 
for  safekeeping  may  be  Joined  with  a 
count  for  conversion)  :  Smith  v.  Ruth- 
erford, 2  Serg.  ft  R.  SSS. 

.Tenn. — Horsely  v.  Branch,'  1  Rumphr. 
199;  Angus  v.  Dlckerson,  Meigs  468. 

W.  va.— Hood  v.  Maxwell.  1  W.  Va. 
21&. 

Ehig. — Smith  V.  Ooodwln,  4  B.  ft  Ad. 
413,  24  ECL  668,  110  Reprint  611.  t 
N.  ft  M.  114.  28  RCL.  668  ;  Samuel  v. 
Judln.  «  East  383.  102  Reprint  1314 
(holdinsr  a  count  declaring  that  plain- 
tiff gave  notes  to  defendant  to  have 
them  discounted  or  to  account  to  plain- 
tiff for  the  money  raised  thereon,  and 
that  defendant  Intending  to  defraud 
■had  failed  to  account,  aithoush  re- 
quested, 7>roperIy  Joined  with  a  (iount 
in  trover  for  the  notes)  :  Brown  v. 
nixon,  1  T.  R.  274,  99  Reprint  lOOlj 
Mast  V.  (Toodson,  S  W1I&  G.  P.  848,  96 
Reprint  1094. 

fal  ^  oonnt  la  «sae  agvlast  a  oom- 
mon  oarrlef  for  negligence  in  the  per- 
formance of  Its  duty  may  be  Joined 
with  a  count  in  trover.  Ferrler  v. 
Wood,  9  Ark.  85  :  Southern  Express  Co. 
V.  Palmer,  48  Ga.  86:  nickson  v.  Clif- 
ton, 2  Wils.  C.  P.  819.  95  Reprint  834. 

[b]  mod  and  trover. — It  would 
seem  that  a  count  for  trover  and  con- 
version and  a  count  for  fraud  In  the 
sale  of  a  horse  c|innot  be  Joined  with- 
oot  an  allegation  that  the  contract  has 
been  rescind^,  Kennet  v.  Robinson,  2 
J.  J.  Marsh.  (Ky.)  96. 

99.  McConnell  v.'  Lelghton,  74  Me. 
416. 

88.  McConnell  v.  Lelghton.  74  Me. 
416 ;  Googlns  v.  Gilmore,  47  Me.  9,  74 
AmU  427  (holding  that  a  writ  orig- 
inally iii  trover  for  .damages  to  a 
reversionary  Interest  In  personal  prop- 
erty might  be  amended  by  the  addition 
of  a  count  In  case). 

8«.   Karr  v.  Baratow,  S4.in.  630. 

86.  Mitchell  v.  Mason,  «1  Fla.  SSt. 
S4  S  863 ;  Liddon  v.  Hodnvtt.  iSS.  Fla. 
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aetion  arising  ex  contracta  cannot,  be  joined  with  a 
eauae  of  aetion  arising  ex  delicto.*^  Hence  it  is 
improper  to  join  counts  in  assampsit  with  counts 
founded  on  fraud  and  deceit,**  with  counts  in 
trover,"*  or  with  other  counts  in  case."  Nor  can 
assumpsit  and  trespass  be  joined,^  nor  book  account 
and  trover.'  Counts  in  debt  and  trespass  cannot  be 


joined,'  nor  counts  in  debt  and  ease/  nor  trover  a&d 
detinue.'  A  eount  upon  a  contract  and  a  eaoot  is 
tort  may  sometimes  be  united,  where  the  fonoer 
sounds  in  damages  for  the  malfeasance  of  defend- 
ant in  regard  to  the  contract,  and  where  tbev  are 
BO  formed  that  the  same  plea  may  be  pleaded  ind 
the  same  judgment  rendered  on  both and  the  joiL- 


M.  Ala. — ^Romano  v.  Broolia,  142 
Ala.  614,  39  S  213 ;  Western  Union 
Tel.  Co.  V.  Waters,  139  Ala.  <&2,  S6  S 
773 :  Soutbern  R.  Co.  v.  Btinnell,  18S 
Ata.  247,  SS  S  380 ;  Holland  v.  South- 
em.  Express  Ca.  114  Ala.  128.  21  S 
992:  Ansley  V.  Piedmont  Bank,  113  Ala. 
467,  21  S  S9,.  69  AmSR  122 ;  Baldwin 
V.  Kansas  City,  etc..  R.  Co.,  Ill  Ala. 
516,  20  S  349  ;  Mobile  L.  Ins.  Ca  v. 
ItandalL  74  Ala.  170;  Chambers  v. 
Seay,  73  Ala.  372;  Wilson  v.  Stewart, 
69  Ala.  802 ;  Whilden  v.  Merchants^, 
etc  Nat.  Bank,  84  Ala.  1,  38  AmR  1 ; 
Shotw«11  V.  OUker.  81  Ala.  734  :  Cope- 
land  V.  flowers,  21  Ala.  472. 

Conn. — Btoxei  v,  Weatcott,  2  Day 
418,  2  AmDlOft;  Clinton  v.  Hopkins, 
S  Root  22S. 

Ga,— Hltt  V.  LIppUt,  aa.  Dec.  PL 
,  n  89. 

1  Ind. — Cincinnati,  etc,  R.  Co.  v.  Har- 
ris, 61  Ind.  290 ;  Clark  v.  Llneberger, 
44  Ibd,  223J  POHvell  v.  Kinney,  «  Blackf. 
S&9;  Etchlson  v.  Post,  6  Blackf.  140. 

Kj. — Loulsnile,  etc..  Canal  Co.  t. 
Rowan,  4  Dana  606  ;  Trundle  v.  Arnold, 
7  J,  J.  Marsh.  407  ;  Wlckllffe  v.  Davis, 
S  Hush.  •» :  Wlckllffe  v.  Sanders, 
€i  %.  .B.  Uon.  296 :  Caistarphea  v. 
Ocave^  1  A.  K.  Marsh.  4SS:  Ryle  v. 
Howlet,  2  Bibb  S47. 
.JUd.-"- Price  v.  Mutual  Reserve  I*  Zns. 
107  Md.  274,  68  A  tit. 

Mass. — Boston  Overseers  of  Poor  v. 
Otis,  20  Pick.  38. 

Mich. — People  v.  Judges  Washtenaw 
Clr.  Ct.,  1  Dougl.  484. 

Miss.— Hazlehurst  v.  Cumberland 
-Tel..  etc..  Co..  S3  Mlsa  308,  35  S  961. 
Compare  Patterson  v.  Klrkland,  S4 
"UlfBj  423. 

U(ik~r-Roberte  v.  Qulncy,  etc^  R.  Co., 
42  Mo.  A.  387 ;  Sumner  v.  Tuck,  10 
Mo.  Ai  269  {alt  90  Mo.  324,  2  SW  476]. 

N.  J. — Qallagrher  v.  Sisters  of  Poor, 
74  N.  J.  L.  268,  66  A  833;  Wllklns  v. 
Standard  OU  Co.,  71  N.  J.  L.  899,  69 
A  14 ;  McDermott  v.  Morrla  Canal, 
etc..  R.  Ca.  38  N.  J.  U  63 ;  Qreen  v. 
Morris,  etc.,  R.  Co.,  24  N.  J.  L.  486; 
Van  Pelt  v.  Van  Pelt,  8  N.  J.  L.  619  ; 
Sayres  v.  Scudder.  2  n.  J.  U  63. 

N.  T.— Howe  V.  Cook,  21  Wend.  29 ; 
Church  V.  Mumford,  11  Johns.  479 ; 
Batlock  r.  Powell.  2  CaL  216. 

Oh. — NUnocks  v.  Inks,  17  Oh.  696. 

Pa. — EWe  City  Iron-Works  v.  Bar- 
ber, lis  Pa.  6,  12  A  411 :  McNair  v. 
Compton,  86  Pa.  23:  Flnley  v.  Han- 
best,  30  Pa,  190 ;  wood  v.  Anderson. 
26  Pa.  407 ;  Coughenour  v.  BtewarL 
44  Pa.  Super.  7;  Pettlt  v.  Sanger.  2 
Peaesoa  84. 

Tenn.: — ^Henderson  y,  Boyd,  8S  Tenn. 
SI,  1  SW  428  (such  as  a  count  In  tres- 
paee  lot  fwieonal  Injuries,  and  a  count 
tM<  braaen  of  a  contract  made  In  settle- 
BMMt  of  rialntUTs  cdalms  for  such  In- 
^Wtes);  Beaaley  t.  madley.  S  Swan 

Va. — Penneytvanla  R.  Co.  v.  Smith, 
106  Va.  646,  66  SE  6«?  ;  Gary  v.  Abins- 
dOB  Pub.  Co.,  94  Va.  776.  27  SE  696  ; 
Norfoik,  eta.  R.  Co.  v.  Wyeor.  82  Va. 
260 :  Southern  Ebcpress  Ca  t.  McVeigh. 
SO  QratL  (61  Va.)  264  ;  Creel  v.  Brown, 
1  Robi  <40  Va.)  266. 

EnK. — Corbett  v.  Facklngton,  6  B.  ft 
C.  268,  13  ECI.  131,  108  Reprint  461 ; 
Bage  V.  Bromuel,  3  Ijev.  99,  88  Reprint 
896 ;  Holmes  v.  Taylor.  2  L*v.  101.  83 
Reprint  4C9  ;  Dalson  v.  Tyson.  8  Salk. 
S04,   91  Reprint   778  ;  Benlngsage  v. 
Ralphson,  8  Show.  260,  S9  Reprint  921 : 
Brown  v.  Dixon,  1  T.  R  274.  99  Reprint 
1091;  Taylor  v.  Holmes.  T.  Raym.  233, 
nwfint  122 ;  Denison  v.  Ralphson, 
^66,  86  Reprint  286. 
ortraet  and  breaelt  ct  daty 
ij  law^— Ourley  v.  HeAnally, 
19.  1«  S  618 ;  Rhodea  v.  OU^ 
rs.  78  AroD  4S». 


[b]  2>eelar»tions  oonatnMd  aa  mot 
Joining  ooatraot  and  tort  see  Western 
union  Tel.  Co.  v.  Crumpton,  138  Ala. 
682,  86  S  617  (failure  to  deliver  tele- 
gram) ;  Birmingham  v.  Coleman.  Ill 
Ala.  407.  20  S  383  (injuries  caused  by 
defective  bridge)  ;  Miller  v.  John,  208 
111.  173,  70  NE  27  (where,  although  one 
count  set  out  a  contract  of  Jagency, 
both  counts  were  In  tort  for  fraud  and 
deceit)  :  Soper  v.  Jones,  66  Md.  60S 
(where  language  sounding  in  tort  was 
rejected  as  surplusage)  ;  Philadelphia, 
etc.,  R  Co.  V.  Constable,  89  Md.  149 
(negligence  in  setting  Are  to  fences, 
and  failure  to  keep  fences  In  repair)  ; 
Cox  v.  Maryland  Fidelity,  etc.,  Co.,  167 
Mich.  69,  121  NW  494  (action  on  a 
contractor's  bond  for  personal  Injuries, 
joining  the  surety  with  the  contrac- 
tor) :  I,oudon  V.  (Carroll,  130  Mich.  79, 
89  NW  678  (assumpsit  conUlning  com- 
mon counte  and  counts  for  deceit)  ; 
Colonial  Woolen  Co.  v.  Trraton  Water 
Power  Co.,  71  N.  J.  U  67,  68  A  172 
(Interference  with  water  rtaits  under 
lease)  :  Bowe  Cool^  21  wend.  (N. 
Y.)  29  (allegation  that  defendant 
fraudulenny  and  deceitfully  violated 
his  promise)  :  Royce  v.  Oakei,  S«  R.  I. 
262.  SS  A  871  (conversion). 

•7.  Ala.— Romano  v.  Brooks;  142 
Ala.  614.  89  S  213. 

Oa.— Hltt  V.  Lippitt,  Qa.  Dec  Pt 
n  89. 

111.— Noetllng  v.  Wright,  72  HI.  SBO. 

Ky. — ^Trundle  v.  Arnold,  7  J.  J. 
Marah.  407 ;  Carstarphen  v.  Graves,  1 
A.  K.  Marsh.  435. 

Md, — Price  v.  Mutual  Reserve  L.  Ina. 
Co.,  107  Md.  874.  69  A  689. 

Mass. — White  v.  Snell,  6  Pick.  426. 

Mo.— Jamison  v.  Cophep,  36  Mo.  4S2. 

N.  H.— Crocker  v.  Wlllard,  28  N.  H. 
184  note. 

N.  T. — Wilson  V.  Marsh,  1  Johns.  602. 

N.  C. — Chamberlain  v.  Robertson,  62 
N.  C.  12 :  Toris  V.  Long,  1  N.  C.  17. 

Pa.— Noble  v.  I^ally,  «0  Pa.  281 : 
Pennsylvania  R  Co.  v.  Zug,  47  Pa.  480. 
But  see  Jones  v.  Conoway,  4  Teates  109. 

S.  C. — Tucker  v.  (Gordon,  4  8.  C.  L. 
136. 

vt.— Dean  v.  Cass,  78  VL  214.  SO  A 

1086. 

Eng. — Orton  v.  Butler,  2  CJhlt  843, 
18  ECL,  668  :  Benlngsage  v.  Ralphson, 

2  Show.  260,  89  Reprint  921. 

fa]  Bat  If  plaintur  waives  the  tort 
£nd  sues  In  assumpsit,  there  Is  no 
misjoinder,  although  there  are  two 
counts  In  assumpsit,  one  alleglnfr  a 
failure  of  consideration,  and  the  other 
a  right  to  rescind  for  false  representa- 
tions. Whitney  V.  Haskell,  216  Pa.  628, 
66  A  101. 

•8.  Ala.— Louisville,  etc.,  R.  C!o. 
Brlnkeriiolt  119  Ala.  628.  24  8  8S6 ; 
Mobile  Ulna.  Co.  V.  Randall,  74  Ala. 
170:  Whflden  Ollkey,  64  Ala.  1,  88 
AmR  1;  Copeland  v.  Flowers,  2t  Ala^ 
472. 

Mass. — Clapp  V.  Campbell,  124  Masa 
60. 

N.  J.—Little  V.  QlbbB.  4  N.  J.  L.  211 ; 
Polhemus  V.  Annin.  1  N.  J.  L.  176. 

N.  T.— Howe  V.  Cook,  21  Wend.  29. 

R  I.— Bull  V.  Matthews,  20  R  I. 
100,  37  A  686. 

Tenn. — Beasley  v.  Bradley,  2  Swan 
180;  Holland  v.  Pack.  Peck  161. 

Va. — Gary  v.  Abingdon  Pub.  Co.,  94 
Va.  776,  27  SE  596. 
'  Wis.— Hibbard  v.  Bell,  3  Plnn.  190. 

3  Chandl.  206. 

Eng. — Corbett  v.  Packington,  6  B.  & 
C.  268,  IS  ECL  181,  108  Reprint  461 ; 
Samuel  v.  Judin,  6  East  333,  102  Re- 
print 1314 ;  <3ovett  v.  Radnldge.  S  Bast 
62,  102  Reprint  620 :  Bage  v.  BromUel. 
3  I^.  99,  83  Reprint  696 ;  Dalston  v. 
Janson,  6  Mod.  90.  87  Reprint  638  ; 
Dalson  V.  Tyson,  2  Balk.  204,  91  Reprint 


778 :  Matthews  v.  Hopkln.  1  Sid.  iU.  ft 
Reprint  1084 ;  Brown  v.  Dixon,  l  T.  ?. 
27^  99  Reprint  1091 ;  Taylor  v.  Hota*-. 
T.  Raym.  233,  82  Reprint  122. 

M.  Ala. — Evans  v.  Southern  R  Cf, 
138  Ala.  482,  32  S  138 ;  Baldvla  t. 
Kansas  aty,  etc.,  R  Co..  Ill  Ala.  Sli. 
20  S  349  (exaction  of  Illegal  trtlchl 
charges).  See  Tallahassee  Falls  MK- 
Co.  V.  Western  R  Co..  117  Ala.  620.  II 
S  139.  67  AmSR  179 ;  Chamben  ^ 
Seay,  87  Ala.  668.  6  S  841:  HudIkt 
V.  Rogers.  60  Ala.  28S :  Hanlen  ; 
Birmingham  Tnist,  etCL,  Bank.  1  AIl 
A.  610,^6  S  943. 

Conn. — Stoyel  v.  Westcott.  2  Par 
418,   2  AmO  109    (aiding  eacxpt^  <• 

Prisoner)  ;  Clinton  v.  Hopkins,  2  E-x-. 
26  (malicious  prosecutlcHi). 
Oa.--Teem  v.  EUlUay,  8»  Oa.  ISI.  li 
SB  83  (tnjurr  to  property). 

Ind. — Bodley  v.  Roiv^  <  Blaekt  131 
(negligence). 

■Ky.— Rylo  V.  Howlei;  t  Bibb  Jir 
(slander). 

Mlcb.^Friend  v.  Dunka,  89  Mkx 
78S  (cause  of  action  under  ClvO  laa- 
age  Act). 

R  I.— Davis  V.  Smith,  26  R  I. 
68  A  680,  106  AmSR  601.  CC  LRA  4;i. 
8  AnnCas  832. 

Va. — Oary  v.  Abingdon  Pub.  Co,  U 
Va.  776,  87  SE  696. 

Eng.— Wlllett  V.  Tydy,  Carth.  1*1 
(official  malfeasance). 

[a]  A  oonnt  to  reooTT  »  ■lalatocr 
pOBUty  which,  atthougb  In  fonn  » 
debt.  Is  founded  on  a.  tort,  eannot  1r 
Joined  with  a  count  in  aammpslt  Hl:- 
don  T.  Kennemer,  ISO  AlSk.  193,  !i  S 
429. 

1.  CTonn. — ^McWheeney  v.  Water- 
bury,  46  Conn.  295. 

Ky.— Ryle  v.  Howlet,  X  Bibb  347. 

N.  J.— Little  V.  GIbbs.  4  N.  J.  U 
211 ;  Bishop  V.  Jonet^  3  N.  J.  U  l'<il: 
Van  Pelt  V.  Van  Pelt,  3  N.  J.  L  SJS; 
Polhemus  v.  Annln.  1  N.  J.  L.  I'C- 

Pa. — Coughenour  v.  Stewart,  44  Pa 
Super.  7. 

S.  C. — TaCker  v.  Gordon.  4  &  O  L 
186. 

Va.— Norfolk,  etc..  R  Co.  v.  Wtkt, 
S2  Va.  260. 

[a]  A  atatnte  which  allova  tv> 
Joining  In  the  same  declaration 
trespass  on  the  case  with  trespass  an' 
also  with  assumpsit  does  not  AnihoHst 
the  Joining  of  trespass  with  asBump^it. 
or  the  joining  of  case,  tr^pas»,  trA 
assumpalL  HcWheeney  v.  wat«tiir;. 
46  Conn.  29S. 

S.   Broad  well      Congar,  2  K.  J.  L 
137. 

3.  Elder' T.  Hllzhelm.  36  Mis<.  !31 
[a]    A  oaaae  to  reoovav  a  etatttiR? 

penatty  for  cutting  trsM  cannot  w 

Joined  (1)  with  a  cause  for  enterlre 
upon  plaintiff's  close  (HIgdon  v.  Kmh 
nemer,  120  Ala.  193.  24  3  433:  Q'l^r 
Hllehelm,  36  Miss.  281 :  MoiTl.<oa 
V.  Bedell,  22  N.  H.  2S4>  ;  nor  it) 
trespass  for  taking  and  canyins  ani" 
goods  (Morrison  v.  Bedell,  2!  >. 
234 ;  Burr  v.  Sharp,  2  N.  J.  L.  3St>. 

4.  Burr  v.  Sharp,  2  N.  J.  U 
(where  It  waa  aoaght  to  Join  debt  for 
rent,  trespass  to  bnd.  and  case  W 
waste). 

5.  Hood  V.  Hannlng,  4  Dane  (Kt,' 
21 ;  Mockford  v.  Taylor,  19  C  B.  -V  S. 
209.  116  ECL  209 ;  KetUe  v.  Broiu«n. 
Willes  US. 

e.  Little  V.  Oibbs.  4  N.  J.  U  ^■ 
Church  V.  Mumford,  11  Johns.  (N*.  >  ' 
479  (where  In  two  counte  the  gnvunn 
set  forth  was  In  both  a  tortious  bnuti 
of  defendant's  doty  as  an  tttorn^ 
as  well  as  of  the  Implied  pronilw  «^ 
Ing  from  his  being  employed)  ;  Hl1«* 
V.  Powell.  3  CaL-  (N.  T.>  S16  (h^'M 
that  a  count  In  asaumpelt  and  t 
on  a  warranty  q&^-wc  |iMy  be  J«l>>" 
Digitized  by\!jlD\JV  rC^ 
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der  of  debt  and  case  nugr  be  authorized  by  a  statute 
eonf  erring  arbitrary  remedies/ 

210]  e.  Haadamu  and  Oertiovari  or  lajime- 
tiflo.  Cerfcioraxi  and  mandamna  oannot  be  joined  in 
one  writ;'  nor  can  the  remedira  by  injunction  and 
mandamas  be  had  in  ihe  same  action.' 

211]  f.  JMSerent  Forms  for  Same  Oanie.  In 
Bome  jnr^diction^  ordinarily  classified  aa  eommon- 
law  states,  statute  have  been  enacted  authorising 
the  joinder  of  certain  forms  of  action' which  eonld 
not  be  j(aned  at  common  law,  provided  the  different 
ooDnts  are  for  the  same  cause  of  action/"  and  such 
provisions  being  of  a  remedial  nature  idionld  be 
Uberally  construed."  Under  these  statutes,  if  the 
counts  are  for  the  same  cause,  there  may  be  a  noin- 
der  of  oounts  in  trespass  with  counts  in  easCf  or 
with  counts  in  trover,"  or  a  joinder  of  counts  in 
contract  and  in  tort;^^  or,  according  to  theierms  of 
some  of  the  statutes,  if  plaintiff  is  in  doubt  .as  to 
the  proper  form  of  action  he  may  join  counts  in 
covenant,  debt,  and  assumpsit/'  or  in  trespass  and 
case,*'  or  in  contract  and  tort,  for  the  same  cause 
of  action/'    But  to  authorize  such  a  joinder  the 

where  the  ^at  of  th«  action  In  both 
counts  Is  d«c«lt)  ;  Smith  v.  Rutherford, 
2  8er«.  A  R.  (Pa.)  368  (holdinf?  that 
a  count  alleglnr  that  defendant  did  not 
permit  plaintiff  to  enter  certain  land, 
and  cut  and  carry  away  certain,  ^aln 
sold  by  defendant  to  a  third  party,  and 
by  the  latter  to  platntirt,  but  prevented 
plaintiff  from  so  doin^,  and  converted 
the  grain  to  his  own  use,  consists 
partly  of  breach  of  contract,  and  partly 
of  misfeasance,  and  Is  properly  joined 
with  a  count  In  trover,  the  process, 
plea,  and  judgment  being  the  same)  ; 
Brown  v.  Dixon,  1  T.  R.  274,  99  Re- 
print 1091.  See  Pettlt  v.  Sanger,  2 
Pearson  {Pa.)  84  (holding  that  a 
count  settlne  forth  a  promise  arising 
out  of  a  sale  of  property,  receipt  of 
proceeds,  and  failure  to.  pay  them  over, 
was  a  count  In  case  ex  delicto  which 
tnlfcht  be  joined  with  other  counts  in 
tort)  :  Lane  v.  Hogan,  6  Terg.  (Tenn.) 
290  (holding  that  a  count  charging  that 
defendant  agreed  to  pay  a  certain  sum 
In  good  bank  notes  for  a  horse,  with 
an  averment  that  the  notes  paid  were 
forged,  was  In  case  and  mjght  be  joined 
with  a  count  for  a  deceitful  representa- 
tion that  the  notes  were  genuine). 
Compar«  Dickson  v.  Cnifttm,  >  TJTOs.  C. 
P.  319,  96  Reprint  834. 

7.  Smith  T.  Merwln,  16  Wend.  (N. 
Y.)  184  (debt  for  penalty  and  case  for 
damages  from  nonattendance  of  wlt- 

JMSS). 

8.  Fairbanks    v.    Amoslceaf  Nat 
Bank,  SO  Fed.  COS. 

e.  Whltfiain  Y.  Davis,  92  Qa.  674, 
IS  SB  641. 

19.  See  statutes  of  several  states; 
and  cases  Infra  this  note,  uid  notes 
11-17. 

Ta]    Xb  OoaBSottsBl  (1)  the  act  of 

1836  authorized  the  Joinder  of  counts 
in  trespass  and  case  for  the  same  cause 
of  action  (Orlffln  t.  Gilbert,  28  Conn. 
493),  (2)  and  the  act  of  1876  au- 
thorized the  joinder  of  counts  in  con- 
tfact  and  in  tort  for  the  same  cause 
of  action  (Selllck  v;  Hall,  47  Conn, 
2<0>  :  (S)  but  a  code  has  since  been 
adopted  In  this  state  which  contains 
the  ordinary  provisions  In  regard  to 
the  joinder  of  causes  of  action  (see 
Gen.  si  [1902]  |  113). 

[bl  In  Kasaaaliasstts  the  statute 
authorises  a  joinder  of  counts  In  con- 
tract and  tort  for  the  same  cause  where 
it  is  doubtful  to  which  class  the  cause 
of  action  belongs.  Hulett  v.  Pixley, 
}7  Mass.  29.  See  also  cases  infra 
Dote  17. 

[cl  Zm  UoO*  island  the  statute 
provMea  (tj  that  where  plaintiff  has 
•Ksson  to  doubt  whether  his  action 
should  be  In  covenant,  debt,  or  asaomp- 
sit,  he  may  join  oounts  In  any  or  all 
of  thsss  dUienBt  tmaa   (Sowtar  v. 


different  eounta  must  be  in  fact  tor  the  same  cause 
of  action,**!  and  the  court  must  have  jnrisdietion  of 
both  f<nins  of  action.*'  Except  where  the  statutes 
so  require,*^  it  need  not  be  expressly  all^d  in  the 
declaration  that  the  counts  are  for  the  same  cause 
of  action;'*  but  the  declaration  should  show  that 
soch  is  the  ease."  In  doubtful  'eases  an  idlegation 
that  the  counts' are  for  the  same  cause  should  oon- 
.trol,'*  but  such  an  allegation  is  inefleotnal  if  it 
afflmativdy  appears  that  th^  are  not."  Even  in 
the  absence  of  such  statutes  it  has  been  held  that -a 
joinder  of  counts  in  different  forms  is  permissible 
if  t^hey  are  for  the  same  cause  of  action,*  ,but  not 
otherwise.**   '  ■■' 

212]  2.  Oansea  of  Actloa  WUch  Hay  B* 
JoinedrHk  In  GeneraL  Whether  -causes  of  action 
tan  properly  joined  in  a  declaration  depends  liot 
upon  tiae  proof  of  the  allegations  contained  therein, 
but  upon  the  allegations  themselves."  As  a  general 
rule  it  may  be  stated  that  a  plaintiff  may  join  all 
his  causes  of  action  in  one  declaration,  if  in  sep- 
arate suits  he  can  recover  on  each  in  the  same  form 
of  action,^  although  the  several,  causes  are  distinct 


Seekonk  Lace  Co.,  84  R.  I.  104,  SS  A 
487),  and  <2)  that  If  he  has  reason 
to  doubt  whether  the  action  should  be 


in  trespass  or  In  case  he  may  Joln^  (holding  that  since  a  justice  of  th« 


counts  In  both  forms  (Adams  v.  Lor- 
raine Mfg.  Co.,  29  R  I.  333,  71  A  ISO). 

[d]  Xb  Tsnnout  the  act  of  18S6 
authorises'  the  joinder  ot  counts  In 
trespass  and  -case.  Including  trover  for 
the  same  cause.  Sawyer  v.  Chillis.  8S 
Vt  329,  76  A  886. 

H.  Sawyer  v.  Chllds,  S3  Vt  829,  75 
A  886. 

12.  Winnie  v.  Pond,  S4  Cona  391 ; 
Qrlffln  V.  Gilbert,  28  Conn.  491;  Slay- 
ton  v.  Davis,  SB  Vt.  87,  81  A  232  (false 
imprisonment  and  medlclous  prosecu- 
tion, or  abuse  of  nocees)  ;  Black  v. 
Howard,  60  Vt.  S7;HBcar  v.  Bmlnerd, 
44  Vt.  294. 

la.  Sawyer  v.  Childs,  83  VL  829, 
76  A  886  (count  In  trespass  for  break- 
Ipg  and  entering  plaintiff's  house  and 
taking  and  carrying  away  certain 
goods,  and  count  In  trover  for  the  con- 
vemlon  of  the  same  good^)  :  Templeton 
V.  Ologaton,  69  Vt.  628,  10  A  694 ;  Alger 
V.  Curry.  38  Vt.  382. 

14.  See  Sellick  v.  Hall,  47  Conn.  260 
(act  of  1875);  Louisville,  etc,  R  Co. 
V.  Guthrie,  10  Lea  (Tenn.)  432. 

16.  Sowter  v.  Seekonk  Lace  Co.,  84 
R  I.  304,  83  A  437. 

le.  Adams  v.  Lorraine  Mfg.  "Co.,  29 
R  I.  833,  71  A  180. 
'  17.  Teague  v.  Irwin,  134  Mass.  308  ; 
New  Haven,  etc.,  R.  <:o.  v.  Campbell, 
128  Masa  104,  86  AmR  260;  Hahon  v. 
Blake,  126  Mass.  477  ;  Kellonr  v.  Kim- 
hall,  122  Mass.  163;  Mason%.  Field, 
119  Mass.  6SS ;  May  v.  Western  Union 
TeL  Co,,  lis  Mass.  90:  Jenkins  v. 
Bacon,  ill  Mass.  878,  16  AmR  83; 
Morse  v.  Hutchlna,  102  Mass.  439 ; 
Hulett  V.  Pixley,  97  Mass.  29 ;  Cunning- 
ham v.  Hall,  7  Gray  (Mass.)  659. 

[a]  Oounts  may  bo  addsd  by 
amsBdmsst  so  as  to  Join  counts  In 
contract  aqd  in  tort  for  the  same  cause 
of  action,  where  it  Is  doubtful  to 
which  class  the  cause  of  action  belongs. 
Cunningham  v.  Hall,  7  Gray  (Mass.) 
659. 

[b]  The  federal  oonrts  will  follow 
this  practice.  Central  Vermont  R.  Co. 
V.  Soper.  69  Fed.  879,  8  CCA  879. 

18.  Selllck  V.  Hall,  47  Conn.  260; 
Havens  v.  Hartford,  etc.,  R.  Co.,  26 
Conn.  220;  Boerom  v.  Taylor.  19  Conn. 
122-  Sawyer  v.  Chllds,  83  Vt.  329.  76 
A  886  (holding  that  a  count  In  trespass 
for  breaking  and  entering  plaintlfTs 
house  and  expelling  him  therefrom,  but 
without  any  allegation  as  to  his  goods 
and  personal  property,  is  not  for  the 
same  cause  of  action  as  a  count  In 
trover  for  the  conversion  of  plalntlflTs 
prtnterty.  and  so  cannot  be  Joined  there- 
with) ;  Templeton  v.  Cloystwi.  69  Vt 


628,  10  A  894;  Kejres  t.  Freseott.  It 

Vt  89. 

IB.    French  v.    Holt,    67    Vt  18T 


peace  has  no  Jurisdiction  of  an  action 
where  the  title  to  land  la  Involved,  a 
count  in  case  Involving  the  title  to  land 
oannot  be  Joined  with  a  count  In  tres- 
pass In  an  action  before  a  Justice,  al- 
though both  counts  are  for  the  same 
cause  of  actlcm). 

ao.    Mason  v.  Field,  119  Mass.  68S. 
31.    Slayton  v.  Davis,  85  Vt  87.  81 
A  222;  Templeton  v.  Cioyston,  59  Vt 
628,  10  A  694  ;  Alger  v.  Curry,  88  Vt 
882. 

aa.  Templeton  v.  Cioyston,  69  Vt 
628.  10  A  594. 

as.  Winnie  v.  Pond,  84  Conn.  391 ; 
Havens  v.  Hartford,  etc.,  R  Co..  26 
Conn.  220;  Sawyer  v.  Chllds.  83  Vt 
329,  76  A  886. 

34.  Sellick  V.  Hall,  47  Conn.  360: 
Havens  v.  Hartfor^,  etc,  IR.,  Co.,  26 
Conn.  220;  Sawyer  t.  Chfld^  *9  Tt 
329.  75  A  886. 

36.  Meloon  v.  Read,  78  N.  H.  163. 
69  A  946  (trespass  quare  clausum 
fregit  and  de  bonis  asportatls  and 
trover)  r  Broadhurst  v.  Morgan, '  6« 
N".  R.  480,  89  A  663  (case  and  assump- 
sit) ;  Crawford  v.  Parsons,  68  H. 
4S8  (covenant  and  case)  ;  Bisher  v. 
Hughes,  60  N.  H.  469  (trespass  and 
assumpsit)  ;  Rutherford  v.  Whltcher, 
60  N.  H.  110  (trover  and  assuinpslt)  : 
Whltaker  v.  Warren,  «0  N,  H.  », 
49  AmR  802  (Joinder  of  a  count  In 
debt  for  double'  damages  given  by 
a  statute  for  Injuries  caused  by  a 
dog,  with  a  count  In  case  for  the  same 
injuries)  ;  Frederick  v.  Gibson,  ST  N. 
B.  188  (count  In  trover  and  count'  for 
money  had  and  received). 

36.  Famum  v.  Concord  Lejid,  etc., 
Co.,  69  N.  H.  231.  46  A  746  (where  a 
count  in  caoe  for  injuries  to  an  animal 
due  to  negligence  in  not  keeping  in 
repair  the  covering  over  a  spring,  and 
a  count  in  assumpsit  for  the  use  of 
water  from  the  spring,  were  held  to 
be  for  different  causes  of  action). 

37.  Hurley  v.  (%lcag<^  169  lU.  A  »S. 
88.  Ala.— ^abel  v.  HMnmerwell,  44 

Ala.  886. 

111.— Hays  V.  Borders,  6  111.  46. 

Md.— Williams  v.  Bramble.  2  Md.  813. 

Mich. — Randall  v.  Gartner,  96  MIcK 
284,  66  NW  848;  Tregent  v.  Maybee, 
64  Mich.  226,  19  NW  962. 

N.  H.— Morrison  v.  Bedell,  22  N.  H. 
234. 

N.  T.— Hallock  T.  PoweU,  2  Cal.  216. 

R.  L— Drury  v.  Merrill,  20  R.  J.  2. 
36  A  886. 

Vt — Kanney  v.  St.  Johnsbury,  etc, 
B.  Co,.  64  Vt  877.  t*  A  lOSS, 

Va.— Fisher  v.  Seaboard  Air  Une>^ 
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rigfata  of  actum  so  that  a  jui%ment  for  one  will  not 
bar  a  recovery  for  the  other,"  and  although  different 
rules  as  to  the  measure  of  damages  would  apply  to 
the  different  causes  so  joined."  This  rule  is,  how- 
ever, subject  to  the  qualification  that  the  oanseb'  of 
action  must  be  in  the  same  right.'*^  ■  , 
[t  213]  b.  Oontractfl.  Plaintiff  may  join  as 
many  counts  in  the  deelaration  as  h'e  has  causes  of 
action  of  the  same  nature  in'  aBSompsit,"  and  henoe 
it  is  proper  to  join  counts  upon  an  account  annexed 
with  counts  for  money  had  and  received.'^  Counts 
in  debt  on  a  bond  or  other  specialty  may  be  .joined 
in  the  same  deolaratimi  vith  counts  in  debt  o^  a 
judgment  or  on  sim[de  contract,**  as  may  counts  in 
dd)t  for  several  causes  of  action  on  statutory  penal- 

Co.,  IBS  Va.  36S,  4«  SB  381,  1  AnnCas 
S32.  ' 

[a]  StmUarltr  of  fomu — It  is  not 
enough  that  the  couDts  relate  to  the 
same  subject  matter ;  the  form  of  ac- 
tion must  be  the  same  in  all  to  prevent 
misjoinder.  Howe  v.  Cook,  21  Wend. 
(N.  T.)  29. 

[b]  TlLa  true  dlBtlnotl6n  does  not 
rest  on  the  sameness  of  the  process, 
plea,  or  JudKinent,  but  upon  the  con- 
sideration oi  whether  the  action  Is 
founded  on  tort  or  oontroct;  If  tne 
former  it  may  be  Joined  with  any  tort, 
and  If  the  imttee  with  any  contract 


ties  of  a  similar  nature."  Where  the  same  obligor 
has  executed  several  bonds  to  the  same  obl^ee,  the 
obligee  may  sue  upon  all  in  the  same  action;**  and 
the  obligee  of  several  joint  and  several  bonds  which 
contain  different  obligors  may  sue  upon  all  of  the 
bonds  a  defendant  whose  name  appears  upon  each 
of  them." 

t$  214]  c.  Torts.  Counts  upon  distinct  and  in- 
dependent torts  of  the  same  nature  and  upon  which 
the  same  judgment  may  be  given  may  as  a  general 
rule  be  joined.^  Hence  sever^  distinct  trespasses 
may  he-counted  on  in  the  sune  deelaration,**  such  aa 
trespass  qnare  dausom  fregit  and  trespass  bonis 
asportatis,**  or  trespass  vi  et  armis."  So  likewise  it 
is  pr(^>er  to  join  trespass  and  malicious  abuse  of 


V. 


[0]  wiMa  tm  earn—  of  mUob 
AM  of  tba  MUM  utoMh  Where  they 
can  be  conveniently  and  fairly  tried 
together,  and  where  a  Judgment  for 

SlalntitC  la  of  the  «ame  effect  so  that 
efendant  cannot  be  embarraaaed  on 
trial,  or  oppressed  by  different  execu- 
tlons,  they  may  be  Joined.  Morrison  v. 
Bedell,  22  N.  H.  234. 

S9.  Chicago  West  Div.  R.  Co. 
Ingraham.  181  111.  <69,  23  NB  SfiO. 

30.  Carbary  v,  Detroit  United 
Co.,  157  Mich.  683.  122  NW  S67. 

31.  See  infra  |  218. 
88.    U.    8. — Anglo-American  Land, 

Uortg..  etc.,  Co.  v.  Wood,  143  Fed.  683. 

Ala.^ — ^Western  Union  Tel  Co.  v. 
Cnunpton,  128  Ala.  68S,  86  8  517 ; 
Howison  V.  Oakley,  118  Ala.  215,  23 
S  810:  Treadwell  v.  Tlllls,  108  Ala. 
262,  18  S  886 ;  Stelner  v.  Ctlsby,  103 
Ala.  181,  16  a  612 ;  Danfortb  v.  Ten- 
nessee, etc..  R.  Co.,  93  Ala.  614,  11  S 
60:  Wolffe  v.  State,  79  Ala.  SOI.  68 
AmR  690. 

III.— Bogardus  v.  Trial,  1  III.  6S. 

Ind. — Powell  v.  Kinney.  6  Blackf.  S60. 

Ky. — E^step  V.  Hammona,  164  Ky. 
144,  46  8W  716,  20  KyL  44S. 

Md.— Appiaman  Mlcbael,  49  Ud. 
269. 

Haas. — Ames  v.  Stevens,  120  Mass. 
SIS  (holding  further  that  a  state- 
ment In  the  Writ  that  a  count  in  con- 
tract was  Joined  with  a  count  In  tort 
was  Immaterial  where  no  count  In  tort 
was  filed  In  fact). 

Mtchr. — Berrlnger  v.  Cobb,  58  Mich. 
657,  26  NW  491;  Barton  v.  Gray,  67 
Mich.  622,  24  NW  628;  Tregent  v. 
Maybee,  64  Htch.  226.  19  NW  962; 
Barton  v.  Gray.  48  Mich.  164,  12  MW 
SO;  Toung  v.  Turlor.  S6  Mich.  85; 
Hall  V.  Woodln,  SB  Mich.  67;  Hogsett 
vr  BIllB,  17  Midi.  861 ;  The  Mllwaukle 
V.  Hale,  1  TtougL  SOS.  _ 

N.  H. — Smith  V.  Boston,  etc.,  R.  Ca, 
36  N.  H.  468.  ,  , 

N.  J. — Buren  v.  Ogden,  18  N.  J.  L.  124. 

Pa. — Whitney  v.  Haskell,  216  Pa. 
628,  66  A  101 ;  McDowell  v.  Oyer,  21 
Pa.  417. 

R.  I, — Drury  v.  Merrill,  20  R.  I.  2, 
S6  A  836  (where  a  .raunt  for  breach 
of  a  promise  to  marry  -Vifis  Joined  with 
a  count  on  a  promissory  note). 

Tenn. — Kennel  v.  Muncey.  Peck,  273. 

Tex. — Watson  v.  De  Witt  County, 
19  Tex.  Civ.  A.  160,  46  SW  1061. 

Vt. — Maasucco  v.  Tomassi,  80  Vt. 
186,  67  A  661. 

W.  Va.— Maloney  v,  Barr,  27  W.  Va. 
381. 

Wis.— Flik  r.  Tank.  IS  Wis.  S76,  7S 
AmD  787. 


aaA  specdal 

Aotlmx  of  [4 


Joinder  of 
counts  see  Aasumpsit, 

Cyc  S45]-  , 

[a]  Oouts  on  oontxaot  and  on 
award.— Plaintiff  may  in  one  count 
declare  on  a  contract,  and  seek  to 
recover  for  breach  thereof,  and  in 
another  count  sat  up  an  aiUtration 
and  award  for  the  same  matter.  Raw- 
linson  V.  Shaw,  117  Mich.  5,  76  BW  188. 

lb]  Dnplled  and  eiQiwM  ymlne. 
— Counts  ex  contractu  as  upon  an  ex- 
presa  agreement  may  be  properly  joined 
with  counts  for  money  bad  and  re- 

  ___    .  __     .  .  celved,  also  ex  ctmtractu.  as  upon  an 

Jones  V.  Conoway,  4  Teatea  (Pa.)  199.  imidled  promise.  \Prout  v.  WebK  S7 
 ' —  —  — rwa.  69S,  6  S  196;  Whflden  v.  Mer- 
chants', eta,  Nat  Bank.  64  Ala.  1,  S8 
AmR  1. 

[ci  nw  IwUer  of  Mvena  oMmm 
piqraVU  oat  of  ■apasate  agpeeUUi  fanAs 

cannot  join  them  in  one  action,  of  as- 
sumpsit because  of  the  impracticability 
of  a  Judgment  which  would  secure  pay- 
ment of  each  order  of  the  appropriate 
fund.   Peterson  V,  Manistee,  86  Mich.  8. 
33. ,  Ames  v.  Stevens,  120  Mass.  218. 
34.    Ala. — Barclay  v,  Moore,  17  Ala, 
684;  Spence  v.  Thompson,  11  Ala.  746. 
Oa.— Mahaffey  v.  Petty,  1  Ga.  261. 
Hi.— Bright  V.  Kenefick,  69  111.  A.  48. 
Ind. — Mahan  v,  Sherman,  8  Blackf. 
63 ;  Famham  v.  Hay,  3  Blackf.  167 ; 
Flood  V.  Yandes.  1  Blackf.  102 ;  Tlllot- 
8on  v.  Stipp,  1  Blackf.  77.  , 
Ky. — Patterson  v.  Chalmers,  7  B. 
Mon.  596 ;  Brown  v.  Wamock,  6  Dana 
492. 

Me. — National  Exch.  Bank  v.  Abell, 
63  Me.  346. 

Mass. — ^Van  Deusen  t.  Blum,  18  Pick. 
229.  29  AmD  682;  Smith  v.  First  Cong. 
Meeting  House,  8  Pick.  178. 

Miss. — Lamktn  t.  Nye,  43  Miss.  241 ; 
Mardls  v.  Terrell,  Walk.  227. 

N.  H.— Morrison  v.  Bedell,  22  N.  H. 
224  ;  Gray  v.  Johnson,  14  N.  H.  414. 

N.  Y, — Union  Cotton  Manufactory  v.' 
Lobdell,  IS  Johns.  462. 

Va.— Btb  v.  Pindall,  6  Leigh  (82  Va.) 
109. 

W.  Va.-=-8omervllIo  v.  Grim,  17  W. 

Va.  803. 

Eng. — Bedford  v.  Alcock,  1  Wile.  C. 
P.  248,  96  Reprint  COO. 

[a]    A  oonnt  In  OaM  an  a  jadffment 

may  be  Joined  with  a  count  In  debt 
on  a  note  In  the  same  declaration,  al- 
though thepurpose  is  to  make  a  Judg- 
ment of  Bumclent  amount  to  arrent  the 
debtor,    De  Proux  v.  Sargent,  70  Me. 


36.  Snow  V.  Mastr  66  Fed.  996  ; 
Hoffman  v.  Knight,-' 127  Ala.  149,  88 
S  593  :  Bartolett  v.  Achey,  38  Pa. 
273 ;  Gibson  v.  Gault,  33  Pa.  44 ; 
Holland  v.  Rothmar,  4  T.  R  228,  100 
Reprint  988 ;  Young  v.  Rex,  8  T.  R, 
98,  100  Reprint  476. 

30.  Gabel  v.  Hammerwell,  44  Ala. 
SS6;  Sugg  V.  Burgess,  2  Stew.  (Ala.) 
609.  See  alno  National  Gxch.  Bank  v. 
McElflsh  Clay  Mfg.  Co.,  48  W.  Va.  406, 
37  SB  541. 

[a]  Al-Uunigli  the  nretles  are  Olf- 
fereat,  plaintiff  may  sue  upon  ail  the 
bonds  in  the  same  action,  If  the  action 
Is  against  the  principal  alone.  Pea 
V.  Maddox,  162  III.  A.  96. 

87.  Wood  V.  Howard.  IS  Pick. 
(Masa.)  S«l. 


88.  Ala. — Louisville,  etc-  R.  Co.  v. 
Cofer,  110  Ala,  491,  18  S  110;  Henry 
V.  Allen.  98  Ala.  197,  9  8  579  (holding 
that  a  count  for  -  conversion  may  be 
Joined  with  a  count  for  deceit  In  in- 
ducing the  sale  of  the  converted  prop- 
erty). 

Conn. — Seger        Barkhamsted,  22 

Conn.  290. 

Ga.— Oglesby  v.  Stodghill.  23  Ga.  690. 

lU.~-<;blcago  West  Dlv.  R.  Co.  v. 
Ingraham,  ill  III.  669,  23  NE  350; 
Hurley  v.  Chlouo,  159  IlL  A.  92. 

Me.— Cole  TTSprowl,  SS  Me.  161,  66 
AmD  696  (count  in  case  for  obatruc- 
tton  of  doors  and  light  so  aa  to  reduce 
the  rental  value  of  premises,  and  count 
fur  obstruction  of  a  w»). 

Md. — New  York,  eta,  R.  Co.  v.  JonesL 
94  Md.  34.  60  A  4S8. 

Mich. — ^Dlckinacm  v.  Pere  Marquette 
R.  Co..  148  Mi<di.  461,  111  NW  1078: 
Clark  V.  Kent  County  Clr.  Judge,  126 
Mich.  449,  84  NW  629 ;  Mead  Ran- 
dall, 111  Mich.  268,  69  NW  606  (counts 
for  alienating  a  wife's  affections,  and 
for  seduction,  causing  alienation  of 
her  affections)  ;  Bellant  v.  Brown,  78 
Mich.  294,  44  NW  826. 

N.  Y. — Lansing  v.  Wlswall,  5  Den. 
213  {aff  5  HowPr  77]  (obstruction  of 

grivate  way  and  obstruction  of  public 
Ighway). 

N.  C— McGlees.v.  SIkes,  46  N,  C.  810. 
Vt.— Lee  V.  Springer,  7J  Vt  183.  60 
A  809. 

Va. — Fisher  v.  Seaboard  Air  Line  R. 
Co.,  102  Va.  863,  4S  SB  381  (damages 
for  Injuries  to  tenement  by  reason  of 
the  negligence  of  a  railroad  company 
In  tearing  down  an  adjoining  tenement 
belonging  to  it  to  make  room  for  Its 
tracks,  and  for  Injuries  by  reason  of 
smoke,  noise,  etc.,  resulting  from  the 
negligent  operation  of  the  railroad); 
Harvey  v.  ^Ipwith,  16  Gratt  (67  Va.) 
393. 

(a]  Breaoli  of  warranty  and  de- 
oelt,— Where  a  party  elects  to  sue  in 
tort  instead  of  in  assumpsit  upon  a 
warranty,  a  count  thereon  is  properly 
joined  with  another  charging  defend- 
ant with  fraud  and  deceit  in  the  sale. 
Humlston  v.  Smith,  22  Conn.  19 ;  Las- 
aiter  v.  Ward,  33  N.  C,  443, 

88.  Aric.--^raham  v.  Roark,  23  Aric 
19. 

N.  C— Ripper  V.  Miller.  46  N.  C 
479,  68  AmD  17?  (holding  that  a  coant 
for  the  willful  destruction  of  a  borsa 
might  be  Joined  with  a  count  ht  tres- 
pass for  entering  on  plaintlS's  toe^ 
ment). 

Tenn. — Smith  v.  Braselton,  1  Helsk. 
44,  2  AmR  678. 

Vt.— sawyer  v.  ChUds,  8S  Vt  329, 

75  A  886. 

Eng.— Ditcham  v.  Bond,  2  M.  A  S. 
436.  106  Reprint  443  (breaking  and 
entering  dwelling  house,  assaulting  end 
beating  plaintiff,  and  beating  plaintiff's 
servant  per  quod  servltium  amielt). 

40.  Ind.— Hetmer  v.  Wilcox,  1  Ind.  29. 
Iowa. — Wilson  v.  Johnson,  1  Greene 

147. 

Mass. — Bishop  v.  Baker,  19  Pick. 
517 ;  Parker  v,  Parker,  17  Pick.  236. 

Pa. — Guffey  v.  Free,  19  Pa.  384. 

Kng. — Kempe  v.  Crews,  1  Ld.  Raym. 
167,  91  Reprint  1907. 

41.  Henry  y.^Carlten.  US  Ala.  616, 
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process,*^  or  false  imprisonment,*'  or  rescue,"  or 
pound  breach,"  or  counts  for  different,  aasaultsj** 
libels,'"  personal  injuries,"  infringement  of  pat- 
ents,^' obstructions  of  a  stream,*^  malicious  prosecu- 
tions;"^ or  for  slander  and  malicious  prosecution 
or  for  injury  to  the  person  aijd  injury  to  property." 
At  common  law,  counts  for  false  imprisonment 
cannot  be  joined  with  counts  for  malicious  pibseca- 
tion,^  or  for  slander,^  as  the  remedy  for  the  former 
is  trespass^  and  for  the  latter  is  case;^  but  the  rule 
is  otherwise  under  statutory  provisions  abolishing' 
the  distinetion  between  trespass  and  ease." 

[$  215]    d.  Incoufotent    CaiiMS.''  A  plaintiff 
cannot  recover  upon  two  or  more  inconsistent  counts 
in  his  dedaration,"  as  where  one  count  is  ixt  affirm- 
ance, and  the  other  in  disaffiimance  of  a  contract 
but  inconsistent  counts  do  not  nullify  each,  otfaer,'^ 


or  their  joinde^  necessarily  prevent  a  recovery  upon 
one  of  them.^  PlaintifE  may  in  some  jurisdictions 
set  out  in  different  counts  varying  statements  of 
the  same  cause  of  action,  to  meet  the  exigeneies  of 
^roof  upcm  the  trial;"  or  he  may  under  some  cir- 
cumstances even  set  up  entirely  inconsistent  causes 
of  action  where  the  case  is  not  one  of  election  of 
remedies,  but  of  uncertainty  according  to  the  facts 
as  to  which  of  two  possible  causes  of  action  exists.** 
216]  e.  Oommon-Law  and  Statntory  Oanaet. 
While  there  is  some  authority  to  the  «(feet  that 
common-law  and  statutory  causes  of  action  cannot 
foe  joined/*  the  general  rule  is  thatf  a  joindra  of 
such  causes  is  proper  where  the  form  of  aetion  is 
the  same  and  admits  of  the  same  i^ea  and  ju^ 
^ent;"*  but  the  rule  is  otherwise  whwe  the  causes 
of  aetion  can  only  be  enforced  by  different  form^  of 


SI  S  S2S :  Arnold  v.  Maudlin,  <  Blackf. 

(Ind.)    1S7    (aasaalt    and  battery): 

Haines  v.  Halne&  104  Hd.  SOS,  64  A 

1044 :  Moats  V.  Wltmer,  3  Ofli  *  J. 

(Md.)   118;  McClees  V.  Slkes,  46  N. 

C.  310;  Fllnn  v.  Anders.  31  N.  C.  828 

(assault  and  battery). 
4S.    Winnie  v.  Pond.  34  Conn.  891.  \ 
48.    ■Williams  v.  Ivey,  37  Ala.  842  ; 

Shepherd  v.  Staten.  6  Helsk.  (Tenn.)  7B, 

44.  Allways  v.  Broom.  1  Ld.  Raym. 
83,  91  Reprint  962. 

45.  Baker  v.  DumboUon,  10  Johns. 
<N.  T.^  240. 

,  46.  Lee  Sininger,  72  Vt  18S,  50 
A  80». 

4T.  Randall  v.  Gartner,  96  Mich. 
284,  65  NW  843.  See  also  generally 
Ubel  and  Slander  [25  Cyc  435]. 

48.    Hurley  v.  Chicago,  159  111.  A.  92. 

4*.  Copeland-Cnatterson  Co(  v.  Busi- 
ness SyBtems,  6  OntWR  665. 

50.  Bellant  v.  Brown,  78  Mich.  294', 
44  NW  326. 

51.  Pierce  v.  Thompson,  6  Pick. 
(Mass.)  193  (holding  that  counts  for 
suits  brought  by  defendant  in  his  own 
name  and  In  the  name  of  third  persons 
may  be  Joined). 

53.  Slater  v.  Walter,  148  Mich.  640, 
112  NW  682  ;  Bible  v.  Palmer,  95  Tenn. 
893,  32  SW  249.  See  also  Miles  v.  Old- 
field,  4  Teates  ^■Pa.)  423,  2  AmTi  412; 
Hall  V.  Hawkins,  5  Humphr.  (Tenn.) 
357. 

[a]    Joiader  in  th*  tmiiM  oouat  of 

such  causes  of  action  Is  apparenthf  per- 
missible. Miles  V.  Oldfield,  4  Teates 
(Pa.)  423,  2  AmD  413 ;  Philips  v.  Fish, 
8  Mod.  871,  88  Reprint  264 ;  Carter  v. 
Vnsh,  Str.  646.  93  Reprint  756. 

63.  S«ger  V.  Barkhamsted,  22  Conn. 
290;  Chicago  West  r>lv.  R.  Co.  v.  In- 
graham.  131  111.  669.  2S  NB  350;  John- 
con  V.  Holyoke,  106  Mass.  80 ;  Rich- 
mond Y.  Wlttleaey.  2  Allen  (Mass.)  230 
(counts  for  assault  and  battery,  false 
Imprisonment,  and  the  conversion  of  a 
horse) ;  Mobile,  etc.,  R.  Co.  v.  Mat- 
thews, 116  Tenn.  172,  91  SW  194. 

G4.  Nybladh  v.  Herterius,  41  Fed. 
130;  Mexican  Cent  R  Co.  v.  Oehr,  60 
in.  A.  178. 

68.  '  Marlay  v.  Slaw,  26  Del.  SS4.  82 
A  89.  See  alfio  Womack  v.  Circle,  29 
Gratt.  (70  Va.)  192. 

66.  Nybladh  v.  Herterius.  41  Fed. 
120:  Marley  v.  Slaw,  26  Del.  634,  82 
A  89. 

57.  U.  S.— Nybladh  v.  Herterius.  41 
Fed,  120. 

HI. — Mexican  Cent  R.  Co.  v.  Oehr, 
46  IIL  A.  173. 

Mich. — Moore  v.  Thompson,  92  Mich. 
498.  62  NW  1000 :  Haskios  v.  Ralston, 
69  Mich.  63,  87  NW  46,  13  AmSR  376 ; 
People  V.  Judge  Wayne  Clr.  Ct.  27 
Mich.  164. 

Va. — ^Womack  v.  Circle,  29  Qratt 
(70  Va.)  192. 

W.  Va. — Qailzlan  v.  Henry,  71  W. 
Va.  292,  76  SB  440. 

58.  Oroaa  refawBoeai 

Election  between  inconsistent  counts 
■ee  Pleading  [31  Cyc  661,  662  tazt 
and  note  S4]. 


Inconsistency  and  repugnancy  In  plead- 
ing generally  see  PleaMllng  [81  Cyc 

761. 

Striking  out   Inconsistent  allegations 

see  Pleading  [31  Cyc  641]. 

69.  Toledo,  etc.,  R.  Co.  v.  Jackson- 
ville Depot  Bldg.  Co.,  68  111.  8^8 ;  Con- 
solidation Coal  Co.  V.  Shannon,  34  Md. 
144 ;  Perkins  v.  Hershey,  77  Mich.  604, 
43  NW  1021 ;  McLennan  v.  McDermid, 
50  Mich.  379.  16  NW  618 ;  Wetmore  v. 
McDougall,  32  Mich.  276  ;  Henderson 
V.  Boyd,  86  Tenn.  21,  1  SW^498  (counts 
in  trespass  for  personal  Injuries  and 
In  contract  for  breach  of  contract  made 
In  comDTomlse  and  settlement  of  plain- 
tiff's claim  to  damages  from  such  in- 
juries). 

[a]   Oonata  held  not  to  1>*  iBooa- 

■Isteat  see  Missouri,  etc.,  R.  Co.  v. 
Byrne,  100  Fed.  369,  40  CCA  402  ; 
Goodhue  v.  Hartford  F.  Ins.  Co.,  176 
Mass.  187,  65  NG!  1039 ;  White  .v. 
Snell,  9  Pick.  (Mass.)  16;  Hogle  v. 
Meyerlng.  181  Mich.  472,  126  NW  1063  ; 
Loudon  v.  Carroll,  ISO  Mich.  79.  89 
NW  678  :  Murphy  v.  McGraw,  74  Mich. 
318,  41  NW  917:  Taylor  v.  Adams.  58 
Mich.  187,  24  NW  864  ;  Kimball,  etc., 
Mfg.  Co.  V.  Vroman,  86  Mich.  810,  24 
AmR  558. 

60.  Toledo,  etc..  R,  Co.  v.  Jackson- 
ville Depot  Bldg.  Co..  63  III.  308 ;  Wet- 
more  V.  McDougall,  32  Mich.  276, 
.  [a]  If  both  couits  are  for  rwKds- 
•lOB,  one  being  for'  a  rescission  pro- 
vided for  by  the  contract,  land  the  other 
for  a  rescission  for  fraud,  the  counts 
are  not  Inconsistent.  Pearsoll  v. 
Chapin,  44  Pa.  9. 

ei.  Berrlnger  v,  Cobb.  68  Mich.  567, 
25  NW  491 :  Barton  v.  Gray,  48  Mich. 
164.  12  NW  SO. 

ea.  Consolidation  Coal  Co.  v.  Shan- 
non, 84  Md.  144 ;  Berrlnger  v.  Cobb, 
SS  Mich.  667,  25  NW  491. 

08.  Goodhue  v.  Hartford  F.  Ins.  Cte., 
176  Masa  187,  66  NEI  1089 ;  Lovett  v. 
Salem,  eta,  R.  Co.,  9  Allen  (Maes.) 
557;  Barton  v.  Gray,  48  Mich.  164,  12 
NW30.  See  also  Pleading  [81  Cyc  121]. 

64.  Carbary  v.  Detroit  United  R. 
Co.,  157  Mich.  683,  685.  122  NW  367 
(holding  that  In  an  action  by  an  ad- 
ministrator for  the  negligent  killing 
of  his  Intestate,  counts  under  the  "Sur- 
vival Act"  and  under  the  "Death  Act," 
so  called,  the  first  alleging  a  negligent 
injury  of  plalntifTs  Intestate  and  his 
survival  for  a  period  of  ten  itainutes, 
and  the  other  alleging  his  Instanta- 
neous death  through  defendant's  negli- 
gence, may  properly  be  Joined,  the  right 
of  action  under  each  statute  being 
vested  In  the  administrator,  as  an  asset 
of  the  estate,  although  there  can  be 
but  one  cause  of  action  under  one  or 
the  otlTer  of  such  statutes,  according 
to  the  facts  of  each  particular  case. 
The  court  said  :  "But  It  must  be  ad- 
mitted that  there  Is  not  a  double 
remedy,  and  that  the  existence  of  one 
cause  of  action  la  entirely  Inconsistent 
with  the  existence  of  the  oUier.  It  Is 
obvioua  however,  that  cases  may  arise 
where  the  right  of  recovery  Is  certain 
but  the  remedy  uncertain,  and  depend- 


ent  upon  what  a  trial  may  disclose, 
and  a  jury  conclude,  as  to  the  fon- 
junction  In  point  of  time  of  accldrat 
and  death.  Such  a  case  almost  re- 
quires a  Joinder  of  counts;  for  If  two 
actions  be  required  to  try  both  theories, 
not  only  does  delay  and  expense  follow, 
but  a  plaintiff  Is  In  danger  of  losing 
his  remedy  altogether  by  'falling  be- 
tween two  stools'  through  successive 
verdicts  In  which  the  juries  may  differ 
upon  that  single  quesUon"). 

65.  Wachusett  Nat,  Bank  v.  Steel, 
136  Mich.  688,  98  NW  748  ;  Peo.  v. 
Judge  Washtenaw  Clr.  Ct,  1  DougL 
(Mich.)  434:  Morrison  v.  Bedell,  22 
N.  H.  234  ;  Smith  v.  Ueanor.  16  Serg. 
&  R.  (Pa.)  375. 

66.  Ala. — Sloss  Iron,  etc..  Co.  v.  TU- 
son,  141  Ala.  162,  37  8  427;  Spence 
V.  Thompson,  11  Ala.  746, 

111. — Marquette  Third  Vein  Coal  Co. 
Dielle,  208  III  116,  70  NB  17  [aff 
110  111.  A.  684]  (count  for  negligence 
and  count  for  violation  of  the  Mines 
and  Miners  Act  In  onploying  plaintiff, 
a  minor  \mder  fourteen  years  of  age, 
in  a  mine,  whereby  he  was  Injured, 
both  counts  being  based  upon  the  same 
state  of  facts)  ;  Hays  v.  Borders,  6  111. 
46  (count  for  aiding  plalntifTs  servants 
to  absent  themselves  from  his  service 
and  count  for  enticing  away  a  regis- 
tered servant  from  such  plaintiff)  ; 
Pisa  V.  Holy,  114  III.  A.  6. 

Mass. — ^Worster  v.  Canal  Bridge,  16 
Pick.  641;  Herldla  v.  Ayres,  12  Pick. 
884;  Fairfield  v,  Burt.  11  Pick.  244  ; 
Prescott  V,  Tufts,  4  Masa  146. 

Miss.— Elder  v.  Hllshelm,  36  Mlsa 
281  (debt  for  a  statutory  price  pre- 
scribed as  a  forfeiture  for  cutting  trees, 
and  debt  for  the  value  of  the  trees 
carried  away),  . 

Mo. — Wlthlngton  v.  Young,  4  Mo.  664 
(general  count  in  trespass  and  count 
on  statute  prescribing  a  penalty  and 
double  damages  for  certain  trespasses). 

N.  H. — Lamphler  v.  Worcester,  etc., 
R.  Co. ,  83  N.  H.  496  ( comm  on -law 
count  for  obstruction  of  a  private  way, 
and  statutory  remedy  against  a  rail- 
road corporation). 

Pa. — Pennsylvania  R.  Co.  v.  Bock, 
98  Pa.  427  (where  an  action  upon  a 
statute  for  wrongful  death  was  joined 
with  a  claim  for  a  horse  killed  at  the 
same  time)  ;  Gruber  v.  (Marion  First 
Nat.  Bank.  87  Pa.  466  (debt  to  recover 
a  i)enaHy  under  a  statute  for  the  tak- 
ing of  usurious  Interest,  and  debt  to 
recover  an  excess  of  interest  paid). 
Compare  Denoon  v.  Binns,  4  PaLJ  183 
(holding  that  a  count  against  an  alder- 
man \to  recover  a  penalty  for  taking 
illegal  fees,  as  to  which  there  Is  nq 
jurisdiction,  cannot  be  joined  with 
another  in  trespass  for  maliciously 
issuing  an  attadunent  against  plain- 
tiff). 

[a]    A  const  for  doable  damages 

imposed  by  statute  may  be  joined  with 
a  count  at  common  law.  Worater  v. 
canal  Bridge.  16  Pick.  (Mass.)  641; 
T^Irdeld  T.  Burt,  11  ps^  (Uaaa)  244. 
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action  which  cannot  properly  be  joined^*'  or  vhere 
they  require  different  judranenta. 

[$  217]  f.  Legal  and  Eanitable  Causes.  Legal 
and  equitable  causes  of  action  cannot  be  joinedj" 
particularly  where  they  are  against  different  pa> 
sons.™  * 

218]  3,  Parties  and  Interests  Involved— a. 
Actions  in  Diiferent  Bights  or  Capacities.  It  is  a 
general  rule  in  regard  to  the  joinder  of  actions  that 
the  counts  must  be  in  the  same  right  but  if  they 
are  in  the  same  right,  they  need  not  be  derived  from 
the  same  title"  or  based  upon  the  same  ground;" 
and  where  plaintiff  has  different  interests  in  posses- 
sion and  reversion,  he  may  recover  in  one  action  for 
an  injury  affecting  both.'^*  A  cause  of  action  accru- 
ing to  plaintiff  in  his  own  right  may  also  be  joined 
with  a  cause  of  action  accruing  to  him  as  the  sur- 
vivor of  another.'*  A  person  cannot,  however,  join 
in  the  same  action  a  cause  of  action  accruing  to  him 
individually  with  one  accruing  to  him  in  a  Tepre< 
sentative  capacity,'"  or  be  sued  in  the  same  action 


upon  an  individual  and  a  representative  liability,*^ 
as  in  the  case  of  actions  by  or  against  executors  or 
administrators  in  their  individual  and  representative 
capacities.'^  Nor  can  a  person  join  causes  of  action 
accruing  to  him  in  different  representative  capaci- 
ties,'"  or  be  sued  in  the  same  action  upon  liabilities 
existing  •against  him  in  different  representative 
capacities.^  But  a  person  may  join  diffefrat  causes 
of  action  accruing  to  him  in  the  same  representative 
capacity  and  it  has  been  held  that  a  representa- 
tive may  join  different  causes  of  action  against  the 
same  defendant,  and  arising  out  of  the  same  matter, 
although  there  is  a  difference  as  to  the  beneficial  or 
distributive  rights  in  the  recoveries  upon  th«  differ- 
ent causes."  Thus  it  has  been  held  that  the  repre- 
sentative of  a  decedent  may  join  a  cause  of  action 
for  a  personal  injury  to  decedent,  which  survives, 
with  a  s^tutory  cause  of  action  for  wrongful  death 
resulting  from  the  same  act;"*  but  there  are  de- 
cisions in  other  jurisdictions  to  the  contrary,"  some 
based  upon  the  ground  that  the  causes  do  not  accrue 


67.  McKenzIe  v.  Oibaon,  73  Ala.  204 
(holding  that  since  the  remedy  to 
enforce  a  statutory  penalty  for  killliiK 
or  Injuring  cattle  was  In  the  nature  of 
an  action  of  debt,  a  count  on  such 
statute  could  not  be  joined  with  one  lit 
trespaea)  ;  Smith  v.  Meanor,  16  Serg.  ft 
R  (Pa.)  S75  (holding  that  trover  can- 
not be  Joined  with  an  action  on  a 
statute  providing  double  damages  for 
distress  and  sate,  where  no  rent  Is  In 
arrear  and  due).  * 

68.  Whipple  V.  Taller,  11  Conn. 
29  AmD  SlO;  Morrison  v.  Bedell,  22 
N.  H.  2S4. 

60.  U.  S. — Gates  v.  Allen,  U9  V.  S. 
461,  13  set  883,  977,  37  L.  ed.  804; 
Scott  v.  Armstrong,  146  U.  S.  499,  13 
set  148,  86  L.  ed.  1059 ;  Scott  v.  Neely, 
140  U.  S.  106,  11  set  712,  3K  U  ed. 
S68 ;  Cherokee  Nation  v.  Southern 
Kansas  R.  Co..  ISB  U.  S.  641.  10  SCt 
965,  34  Ih  ed.  296 :  Hurt  v.  HoIUngB- 
worth,  100  U.  a  100,  26  L.  ed.  569  ; 
Thompson  v.  Central  Ohio  R.  Co.,  6 
WsJL  184.  18  L.  ed.  765 ;  Bennett  v. 
Butterworth,  11  How.  669.  13  U  ed. 
869 ;  AniN^can  Creosote  Works 
Zjembek^  166  Fed.  809. 

m.— Tagert  v.  Fletcher,  232  III.  197, 
SS  ND  80S. 

Ky.— -McKinley  v.  Combs.  1  T.  B. 
Hon.  lOfi. 

Mass.— Harvey  v.  De  Witt,  IS  Qray 
686. 

R.  I.— Miner        Klchols,   24  R.  I. 
199,  62  A  893. 
Joinder  of  oanses   In  •avlty  see 

Equity  [16  Cyc  241  et  seq]. 
^egal  relief  lit  salt  in  eanlty  see 

Equity  [16  Cyc  109  et  seql. 

m  Oiesy  v.  Gregory,  16  App.  <D. 
C)  49. 

n.  U.  8. — ^Whitney  v.  Fairbanks, 
64  Fed.  986. 

Ala.— Kennedy  v.  Stallworth,  18  Ala. 
363. 

VUl — ^Pensacola  Slectric  Co.  v.  Sod- 
erland,  60  Fla.  1«4,  169,  58  S  722  [dt 

Cycl. 

Mass. — Brennan  v.  Standard  Oil  Co., 
187  Mass.  376,  73  NE  472. 

Pa. — Weil  V,  TowDsend,  26  Pa.  Super. 
688. 

8.  C. — I.ee  V.  Chambers,  83  S.  C.  1* 
112;  Sebrlng  v.  Keith,  18  3.  C.  L.  192. 

Eng. — Hancock  v.  Haywood,  8  T.  R, 
433,  100  Reprint  661.  . 

But  see  Ranney  v.  St.  Johnshury, 
etc.  R.  Co..  64  Vt  277,  24  A  1068. 

J a]  Mnalclpal  and  paroohlal  olaims. 
!%e  rule  requiring  causes  of  action 
to  be  tn  the  same  right  does  not  pre- 
vent the  Joinder  of  rights  of  action 
aconilng  to  towns  In  their  nianicipal 
character  with  those  accruing  in  their 

rrochlal  character.  Aina  v.  Plummer. 
Me.  88  (holding  that  a  count  for 
money  paid  for  the  support  of  paupers 
and  a  count  for  the  price  of  a  pew  in 
a  meeting-house  bdonging  to  plaintiffs 
might  be  Joined). 


[b]  Xadivldiial  and  ofBolal  bond  i 

It  would  seem  that  an  action  upon  a 
bond  single,  for  payment  of  money, 
cannot  be  Joined  In  an  action  upon  an 
official  bond  running  to  plaintiff  and 
his  successors  in  omce.  see  Folts  v. 
Stevens,  64  111.  180  (holding  that  a 
count  describing  a  bond  as  the  writing 
of  defendant  whereby  he  acknowledged 
himself  bound  unto  the  plalnttft  "con,- 
sUble"  with  a  condition  that  defendant 
should  on  a  certain  day  deliver  to 
the  constable  or  such  other  ofllcer  as 
might  by  law  be  entitled  to  receive  the 
same,  certain  property  levied  on  and 
placed  Into  the  custody  of  defendant 
as,  bailee,  was  .properly  joined  with  a 
count  declaring  on  an  InBtrument  of 
defendant  whereby  he  acknowledged 
himself  to  be  bound  unto  plaintiff  In 
a  certain  sum  of  money)  ;  Patrick  v. 
Rucker,  19  III.  428. 

[c]  A  stetatorr  provision  authoriz- 
ing a  Joinder  of  actions  against  an 
heir  and  a  devisee,  when  different  per- 
sona, will  authorize  a  Joint  charge 
against  the  same  person  tn  the  different 

V  Ixharacters  ot  heir  and  devisee.  Balrd 
*v.  Mattox,  1  Call  (6  Va.)  267. 

72.  Qabel  v.  Hammerwell.  44  Ala. 
836  ;  Blackstene  v.  Ragan,  126  111.  A. 
646;  Harris  v.  Pearce,  5  111.  A.  622. 

73.  Boyle  V.  Towne^  8  I>elgh  (86 
Va.)  168  (holding  that  In  detinue  two 
cotmts  In  which  plaintiff  claims  pos- 
session on  different  grounds,  the  flrst 
on  a  right  of  property,  and  the  second 
on  a  mere  right  of  possession,  may  be 
Joined,  the  claim  of  possession  on  each 
ground  being  In  plamtUTs  own  right). 

74.  Irving  V.  Media,  10  Pa.  Super. 
133,  7  Del.  Co.  378,  44  WklyNC  131 
(action  for  damages  resulting  from 
diversion  of  waters). 

76.  Smith  V.  Salomon,  1  Colo.  176, 
91  AmD  711  (holding  that  the  applica- 
tion of  this  rule  Is  not  confined  to  the 
case  of  a  surviving  partner)  ;  Van- 
denheuvel  v.  Sto'rrs,  3  Conn.  208. 
Borvlvlng  partner  see  Infra  I  220. 
78.  U.  S.— ^Whitney  v.  Fairbanks.  64 
Fed.  986  (causes  of  action  in  favor  of 
plaintiff  Individually  and  In  favor  of 
a  corporation  represented  by  plaintiff 
as  a  stockholder)  ;  Picguet  v.  Swan, 
19  F.  Cas.  No.  11,132.  3  Mason  469. 
But  see  Calllson  v.  Brake,  129  Fed, 
196,  63  CCA  364  [aff  122  Fed.  722] 
(holding  that  where  different  statutes 
give  different  causes  of  action  for 
wrongful  death,  one  to  the  representa- 
tive of  decedent  for  the  benefit  of  his 
estate,  and  the  other,  where  decedent 
Is  a  minor,  to  the  parent,  uimn  which 
there  may  be  a  recovery  for  loss  of 
services  and  the  parent's  moital  pain 
and  suffering  the  father  of  a  minor, 
who  Is  also  administrator  of  the  minor's 
estate,  may  sue  for  the  debt.  In  both 
oapacltles.  In  the  same  action.  Join- 
ing counts  under  each  statute  In  the 
same  detdaration). 


Ark. — ^Lyon  v.  Blvans,  1  Ark.  849. 
Conn. — Buckley  v,  Andrews,  S9  Conn. 
633. 

Via. — ^Pensacola  EHectrlc  Co.  v.  Sod- 
erllnd,  «0  Fla.  164,  6S  8  728,  7SS  Celt 

Cyci. 

iiam. — ^Brown  v.  Webber,  6  Cusb. 
660. 

Mo.— Tates  V.  KImnlel,  6  Mo.  87. 
Pa. — ^Weil  V.  Townsend,  86  Pa.  Super. 
638. 

Wis.— Robblns  V.  QiUett,  2  Plnn.  439, 
8  ChandL  96. 

N.  S. — Weatherbe  v.  Whitney,  30  N. 
S.  104  (as  an  Individual  and  as  a 
stockholder  on  behalf  of  himself  and 
other  stockholders)!. 

[a]  Action  by  gnardlan. — An  ac- 
tion for  money  received  to  the  use  of 
a  person  cannot  be  Joined  with  an  ac- 
tion for  money  received  to  the  use  of 
such  person  as  guardian.  Lee  v.  Cham- 
bers, 82  S.  a  I*  112. 

77.  Ala. — Godbold  v.  Roberts,  20 
Ala.  864;  Jefford  v.  Ringgold,  6  Ala. 
644. 

Ky. — ^Moody  v.  Ewing.  8  B.  Mon. 
621 :  Vaughn  v.  Gardner,  7  B.  Man.  826. 

N.  J.— Mailly  v.  Elliott,  80  N.  ,T.  L. 
70,  75  A  472;  Terhune  T.  Bray,  16  K. 
J.  U  63. 

N.  T. — Reynolds  v.  Reynolds,  t 
Wend.  244. 

Va. — Kayser  v.  Dlsher,  9  Leigh  (36 
VaJ  367.      ■  ■ 

W.  Va.— Knotts  v.  McGregor.  47  W. 
Va.  666,  36  SE.899. 

78.  See  Executors  and  Administra- 
tors [18  Cyc  974-978]. 

7t>  Brennan  v.  Standard  Oil  Co., 
187  Mass.  876,  78  NE  478:  Hancock 
v.  Haywood,  8  T.  R.  433.  100  Reprint 
661  (causes  of  action  In  favor  of  plabi- 
tlff,  as  assignee,  under  separate  com- 
missions, of  different  bankrupts).  But 
see  Ranney  v.  St.  Johnshury,  etc.,  R. 
Co..  64  Vt.  277,  84  A  106$. 

80.  Wren  v.  Oayden,  8  Miss.  885 
(llBhlllty  as  guardian  and  as  adminis- 
trator). 

81.  Richardson  v.  Orlffln,  B  M.  ft 
S.  294,  106  Reprint  1059.  See  also 
Carbary  v.  Detroit  United  R  Co..  157 
Mich.  683,  122  NW  S67. 

[a]  A  oovnt  by  the  assign—  of  a 
banlCTiipt  for  money  loaned  by  him  as 
assignee  may  be  joined  with  a  count 
for  money  had  and,  received  to  his  use 
as  such  assignee.  Richardson  v. 
Orlffln,  6  M.  &  S.  294.  106  Reprint  1069. 

82.  Carbary  v.  Detroit  United  R. 
Co,,  167  Mich.  683.  122  NW  367 ;  Ran- 
ney v.  St.  Johnshury,  etc,  R,  Co.,  64 
Vt.  277,  24  A  1053. 

83.  Preston  v.  St  Johnshury,  eta, 
R.  Co.,  64  Vt  280,  26  A  486;  Ranney 
V.  St  Johnshury,  etc..  R.  Co.,  64  Vt 
277,  24  A  1068. 

84.  Thomas  v.  Star,  at&,  Milling 
Co..  104  ni.  A.  110:  Herrthew  v.  Chi- 
cago City  R.  Co.,  98  III.  A.  846 :  Hyde 
T.  Booth,  188  Mass.  890,  74  NE  887; 
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in  the  same  right,™  and  others  upon  the  ground  that 
the  statates  contemplate  that  there  .shall  be  a  reeov- 
ery  upon  but  one  of  such  causes,^  although  in  the 
latter  case  it  has  been  held  that  if  it  is  doubtful  as 
to  which  cause  of  action  exists  there  may  be  a 
joinder  of  counts  for  each  to  meet  what  the  evidence 
may  disclose  and  a  recovery  be  had  upon  whichever 
count  may  be  established.  Where  an  individual 
causA  of  action  is  stated,  a  misjoinder  will  not  arise 
merely  from  the  use  of  words  usually  indicating  a 
representative  capacity.'^ 

[$219]  b.  Jomt  and  Sareral  BightR  and  LUbili- 
ties.  A  cause  of  action  aceming  to  a  person  alone 
cannot  be  joined  with  one  accruing  to  him  jointly 
with  other  persons,"  nor  can  a  cause  of  action  upon 
which  defendant  is  alone  liable  be  joined  with  one 
upon  which  he  is  jointly  Jiable  with  others  but  a 
c^im  upon  which  defendant  is  individually  liable 
may  be  joined  with  one  upon  which  he  is  jointly  and 
severally  liable.*^ 

[$  2201  c>  Partnerddp  and  IndiTidnal  Bights 
and  Llahmtlw.  A  canse  of  action  in  favor  of  a 
partnership  cannot  be  joined  with  a  cause  of  action 
in  favor  of  a  partner  individually,  where  the  part- 
ners are  living;"'  but  since  rights ^ of  action  vested 
in  a  partnership  accrue  to  a  surviving  partner  not 
in  a  representative  capacity,  but  in  his  own  right,"" 
a  count  for  a  debt  due  the  surviving  partner  in  his 
•own  right  may  be  joined  with  a  count  on  a  debt  due 
to  the  ftrm,*'  as  may  counts  for  debts  due  to  him  as 
surviving  member  of  different  firms.*"  A  count 
against  a  partner  on  an  individual  demand  cannot 


Brennan  v.  Standard  Oil  Co.,  187  Mass. 
S7C.  78  NB  471;  Hurst  v.  Detroit  Ctty 
R.  Co.,  84  Mich.  639,  48  NW  44 ;  .Mc- 
"Vey  V.  Illinois  Cent  R.  Co.,  78  Miss. 
487.  19  8  209. 

[a]  In  MMaaoInuctta  the  act  of 
1908  authorizes  a  Joinder  of  causes  for 
-conscloua  sufferinK  and  for  wronirful 
death,  which  prior  to  the  statute  could 
not  be  Joined,  Hartley  v.  Boston,  etc., 
St.  R.  Co.,  198  Mass.  163.  88  NE  1093. 
&e«  also  DuHlpcan  v.  Barber  Asphalt 
Pav.  Co.,  801  Mass.  227,  87  NB  6<S7. 

85.  Brennan  t.  SUndard  OU  Co., 
187  Mass.  876,  7$  NB  472. 

se.  Merrihew  v.  Chicago  City  R. 
•Co..  92  111.  A.  346. 

87.  MclAUfhUn  v.  Hebron  Mfg.  Co.. 
171  FBd.  269 ;  Carbary  v.  Detroit  United 
R.  Co..  167  Mich.  688,  ISS  NW  187. 

88.  V.  8.— Waters  v.  Central  Trust 
•Co..  99  Fed.  894. 

Ala. — Pettlgrew  v.  Pettlgrew,  1/Stew. 
■680  (boldtaff  that  where  both  counU 
dearly  chai^  deteadant  In  his  In- 
dividual capacity,  the  fact  that  In  one 
count.  In  alleidnK  the  facta  otit  of 
which  hia  liability  arose,  ha  ts  dealf- 
nated  as  an  executor  does  not  create 
a  misjoinder). 

Me. — ^Blackstone  Nat.  Bank  v.  Lane, 
80  Me.  166,  IS  A  688  (holding  that 
vhere  a  note  was  binding  upon  de- 
fendant m  his  private  and  Individual 
capacity,  the  fact  that  defendant  waa 
described  In  the  note  and  not  In  the 
writ,  as  trustee,  did  not  create  a  mis- 
joinder). 

Mass. — ^Rollins  v.  Marsh,  128  Maaa 
116. 

Pa. — ^R«Bh  V.  Oood,  14  Serg.  ft  R. 
226  (holding  that  In  an  action  by  a 
creditor  a  count  against  assignees  of 
a  debtor  who  have  sold  property  and 
rec^ved  enough  to  pay  the  debts  of 
the  assignor.  In  which  defendants  are 
named  as  trustees,  may  be  joined  with 
a  count  for  money  haa  and  received  In 
which  defendants  are  not  described  as 

Vt— Wheeler  v.  vmeon,  67  Vt  167 
(holding  that  where,  by  statute,  a 
tax  collector  Is  given  the  right  to  ana 
as  an  Individual  *in  his  namtf*  to  re- 
cover taxes,  the  fact  that  in  certain 
-counts  of  a  declaration  plaintlir  de- 


clared In  his  official  character,  while 
In  others  he  declared  In  his  Individual 
capacity,  did  not  show  a  misjoinder). 
88.    Satrord  v.  Miller,  S9  IIL  205. 

90.  Moore  V.  Platte  County,  8  Mo. 
467  ;  Ridgley  v.  Walker,  81  N.  J.  L. 
176,  80  A  108.  compare  Wheeler  v. 
Thorn,  2  Tf.  H.  897  (holding  that;  a 
count  In  assumpsit  on  a  promise  by 
two  defendants  may  be  Joined  with  a 
count  on  a  promise  by  them  and  a 
third  person  deceased). 

91.  Bertrand  v.  Byrd,  4  Ark.  187. 

88.  Malsby  v.  Lanark  Fuel  Co.,  56 
W.  Va.  484,  47  SE  SE8. 

83.  Blackstone  v.  Ragan,  126  III.  A. 
646  :  Adams  v.  Hackett,  27  K.  H.  289, 
69  AmD  876. 

M.  UL — ^Blackstone  v.  Ragan,  126 
111.  A.  646  ;  Harris  v.  Fearce.  6  III.  A. 
622 

Mass. — ^Hewitt  v.  Hayes.  804  Mass. 
686,  90  NB  986,  27  LRANS  154 ;  Staf- 
ford V.  Qold,  9  Pick.  688. 

N.  H.— A^ama  v.  Hackett,  87  N.  H. 
889.  69  AmD  878. 

Pa. — ^Davls  v.  Church,  1  Watts  ft 
S.  840. 

Eng. — Richards  v.  Heather,  1  B.  ft 
Aid.  29.  106  Reprint  11. 

9S.  Stafford  v.  Oold,  9  Pick.  (Mass.) 
633  ;  Adams  v.  Hackett,  27  N.  H.  289, 
69  AmD  376. 

80.  U.  S.  T.  McCoy.  54  Fed.  107; 
Lynch  v.  Thompson,  61  Miss.  364  :  Mil- 
ler V.  Mississippi  NorthMTi  Bank,  84 
Miss.  412. 

87.  Oolding  V.  Vau^an,  8  C!hit.  486, 
18  BCL  724. 

Se.  Terry  v.  Piatt,  17  DeL  185,  40 
A  243. 

89.  See  also  generally  Husband  and 
Wife  [21  Cyc  1612  et  seql. 

1.  Harvey  v.  Edlngton,  26  Miss.  22 ; 
Crumble  v.  McBwan,  -  9  Man.  419 : 
Vaughan  v.  Building,  etc.,  Assoc.,  6 
Man.  289. 

2.  Hemming  v.  Enilott.  66  Hd.  197, 
7  A  110 ;  Lewis  v.  Babcock,  IS  Johns. 
(N.  Y.)  443;  Wheeling  v.  Trowbridge, 
6  W.  Va.  863. 

[a1  la  Vew  Jersey  It  Is  provided 
by  statute  that  in  an  action  by  a  hus- 
band and  wife  for  an  injury  done  to  the 
wife,  in  respect  of  which  she  la  neoe»- 
saiUy  Joined  as  coplalntlfT,  the  husband 


be  joined  with  a  count  against  him  on  his  liability  as 
a  member  of  a  partnership;**  but  a  surviving  part- 
ner may  be  sued  on  both .  an  individual  and  a  fixm 
debt."''  The  payee  of  notes  made  by  distinct  part* 
nerships  of  which  defendants  are  the  only  partners 
cannot  in  the  same  action  against  such  defendants 
recover  on  the  notes  of  each  partnership,'* 

221]  d.  Actions  by  or  against  Husband  and 
Wife.*^  Distinct  and  separate  rights  of  husband 
and  wife  cannot  be  enforced  in  the  same  action;^ 
and  a  cause  of  action  which  accrues  to  both  husband 
and  wife  cannot  be  joined  with  a  cause  of  action 
whic^  accrues  to  the  husband  alon^'  or  to  the  wife 
alone;'  nor  can  a  eonnt  on  a  cause  of  action  which 
will  survive  to  the'  wife  be  joined  with  one  which 
abates  at  the  death  of  the  husband.*  A  eonnt  on  a 
promise  by  the  husband  and  wife  cannot  be  joined 
with  a  count  on  a  promise  by  the  wife ,  before 
marriage;'  nor  can  a  cause  of  action  aj^iinst  the 
husband  alone  be  joined  with  one  which  may  be 
charged  against  the  wife's  separate  property.*  A 
count  for  money  reeeived  to  the  joint  use  of  husband 
and  wife  cannot  be  joined,  with  a  count  for  money 
received  to  the  use  of  the  wife  while  sole;'  nor  can 
either  of  these  eonnts  be  joined  to  one  for  money 
received  to  the  use  of  uie  wife  while  sole,  as 
guardian  of  her  minor  children.'  A  joint  action 
will  not  lie  for  slander  spoken  by  the  husband  uid 
wife  severally.' 

222]  6.  Addons  by  Several  FlaintUFs.  Sev- 
eral plaintifib  cannot  join  separate  causes  6t  action 
against  the  same  defendant;    and  it  haa  been  held 

may  add  thereto  claims  In  his  own  right 
arising  ex  delicto.  South  v.  West 
Wlndpor  Tp.,  82  N.  J.  L.  262,  82 'A 
862 ;  Aclterman  v.  North  Jersey  St.  R. 
CO.,  66  K.  J.  L.  869,  47  A  686. 

[b]  Vadev  tli*  Bngliah  Oommon 
Kftw  Prooedure  Act  of  1852  (16  ft  16 
Vict,  c  76  j  40),  a  count  for  brealiing 
and  entering  the  premises  of  the  hus- 
band may  be  Joined  with  a  count  by 
the  husband  and  wife  for  assaulting 
and  imprisoning  the  wife.  Morris  v. 
Moore,  19  C.  B.  N.  S.  369,  116  ECL  859. 

3.  Rlcardo  v.  News  Pub.  Co.,  78  N. 
J.  L..  148,  62  A  301. 

4L    Lee  v.  Chambers,  82  B.  C.  U  118. 
B.   Edwards  v.  Davis.  It  Johns.  (N. 
T.)  281;  Morris  v.  Norfolk,  1  Taunt. 
212,1127  Reprint  814. 

e.    May  Y.  Smith,  48  Ala  488.  Com- 
pare Eslcbrldge  v.  Dltmars.  61  Ala.  246. 
7.   Lee  v.  Chambers,  82  B.  C.  L-  112. 
S.   Lee  V.  Chambers,  88  8.  C.  L.  112. 
S.   Penten  v.  England.  18  S.  C.  L. 
14 ;  Rellar  v.  JamoL  68  W.  Va.  189,  69 
SB  989,  14  LRAjra  1003  and  note; 
Swlthln  V.  Vincent,  8  WQb.  a  P.  287, 
96  Reprint  780. 

10.  Ala. — Giovanni  v.  First  Nat. 
Bank,  61  Ala.  176. 

Mass. — Ellison  v.  New  Bedford  Five 
Cents  Sav.  Bank,  180  Mass.  48  ;^niit- 
Ing  V.  Cook,  8  Allen  63.  See  also  Cleve- 
land V.  Peirce.  210  Mass.  496.  96  NB 
1039. 

Mich.— Walsh  V.  Vamey.  38  Mich. 
78:  Burhans  v.  Corey,  17  Mich.  282. 

Miss. — Newton  Oil,  etc.,  Co.  V.  Ses- 
sums,  102  Miss."  181,  .59  S  9. 

Pa. — McNulty  v.  O'Donnell,  87  Pa. 
Super.  98. 

va, — Armstrong  v.  Henderson,  99  Va. 
284.  87  SE  889  (holding  that  on  a 
joint  purchase  by  three  persons,  and 
several  paymenta  by  two  of  them,  the 
right  of  action  of  the  latter  against 
the  other  party  for  contribution  Is 
several ) . 

W.  Va. — ^Teager  v.  Falrmount,  48  W. 
Va.  259,  27  SE  234. 

Ont — ^McOiverln  v.  Tumbull,  88  U. 
C  Q.B.  407. 

[a]  ninrtratloas^d)  The  aeveral 
owners  of  property  converted  by  de- 
fendant cannot  recover  jointly  in  the 
Muua  action.    Mttche^.  Hefaoni  168 
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that  the  same  hile  applies  after  an  assignment  of 
such  separate  causes  of  action  to  the  same 
assignee nor  can  they  join  a  cause  of  action  accru- 
ing to  one  of  them  alone  with  a  cause  of  action 
accruing  to  them  jointly."  But  several  persons 
having  a  joint  cause  of  action  against  the  same 
defendant  may  sue  jointly,**  and  if  two  persons 
have  an  entire  joint  damage  they  may  bring  a  joint 
action,  although  their  interests  are  several." 

223]  f.  Actions  against  Several  Defendants. 
In  ordeir  that  causes  of  action  against  several  de- 
fendants may  be  joined,  they  must  each  affect  all 
of  the  defendants.^''  Distinct  causes  of  action 
against  different  defendants  cannot  be  joined,  al- 


though in  favor  of  the  same  plaintiff;"  nor  can  a 
cause  of  action  upon  which  defendants  axe  jointly 
liable  be  joined  with  one  upon  which  one  of  defend- 
ants alone  is  liable."  So  a  joint  action  will  not  lie 
against  two  for  their  sev^al  debts  upon  separate 
obligations,*^  or  for  breach  of  distinct  covenants," 
or,  generally,  wha«  their  liability  is  several  and  not 
joint.^  Nor  can  a  joint  action  be  maintained 
against  a  principal  debtor  and  a  guarantor,^'  or 
against  principals  and  sureties  where  they  are  liable 
in  different  amounts."  Upon  the  same  principle 
independent  tort-feasors,  neither  of  whom  has  con- 
trol over  the'  acts  of  the  others,  eannot  be  sned 
jointly."   When,  however,  two  or  more  parties  are 


m.  A.  ESI.  (2)  Separate  demands, 
although  arislnff  from  an  entire  or  in- 
dividual contract,  to  different  persons 
or  to  the  name  person  In  -  different 
ngbta,  cannot  be  Joined  without  the 
consent  of  the  partus  bound.  Well  v. 
Townsend,  26  Pa.  Super.  638.  (3) 
Where  a  persbn  makes  deposits  on  two 
separate  accounts  at  a  savings  bank. 
In  trust  for  two  of  hts  children,  their 
claims  against  the  bank  after  his  death 
are  several  and  cannot  be  joined.  Bill- 
son  V,  New  Bedford  Five  Cents  Sav. 
Bank,  130  Mass.  48.  (4)  Where  Arm 
property  Is  levied  on  and  each  party 
claims  an  exemption  as  to  his  Interest, 
their  Joint  Interest  Is  thereby  severed 
and  they  cannot  maintain  a  joint  ac- 
tion against  the  Judgment  creditor  for 
Belling  the  property.  Giovanni  v.  First 
Nat.  Bank,  51  Ala.  176.  <6)  In  the 
court  of  claims,  claimants  who  have  no 
joint  Interest  cannot  present  their 
claims  In  a  single  petltlcm.  Wilson  v. 
U.  S.,  1  Ct.  CI.  318. 

11.  McNulty  v,  O'Donnell,  27  Pa. 
Super.  93.  But  see  Hartford  F.  Ins, 
Co.  V.  Erie  It.  .Co..  172  Fed.  899. 

U.  Safford  v.  UiUer,  68  III.  206 ; 
Mcaiverin  v.  TumbuU,  82  IT.  C.  Q.  6. 
407. 

[a]  la  an  action  by  two  obUgwes 
on  a  bond  for  the  performance  of 
covenants,  where  the  legal  Interest  of 
the  obligees  Is  joint,  there  can  be  no 
Joinder  of  a  count  for  particular  dam< 
ages  resulting  to  one  of  plaintiffs  In- 
drvldiially.  Safford  v.  Miller,  69  111. 
206. 

13.  Helmuth  v.  Bell.  150  111.  263. 
87  NB  230 ;  Reed  v.  New  York  Nat. 
Exch.  Bank,  185  111.  A.  170;  Humblrd 
V.  Davis,  210  Pa.  811,  69  A  1082:  Cory- 
ton  V.  LIthebye,  2  Saund.  112,  85  Re- 

Jrint  814:  Weller  v.  Baker.  8  WUa.  C. 
'.  414,  96  Reprint  892. 
ta]    The  joint  obUffati  In  a  hoaA 
may  sue  jointly  upon  the  bond.  Heed 
V.  New  Tork  Nat.  Exch.  Bank,  136  III. 
A.  170. 

14.  Coryton  v.  LIthebye,  2  Saund. 
112,  86  Reprint  814. 

IB.  111.— Sleeper  v.  World's  Fair 
Banquet-CBall  Co.,  166  lU.  57,  46  NE 
782. 

Miss.— UcKee  v.  Kent.  24  Miss.  131. 

R,  I. — Pbenlx  Iron  Fdy.  v.  Lock- 
wood^21  R.  I.  66<,  46  A  646. 

Vt.— Claremont  Bank  v.  Wood,  12 
VL  252. 

"BSrifS. — In  re  Cutsworth,  Style  163, 
82  Reprint  606  ;  Drummond  v.  Dorant, 
4  T.  R.  360,  100  Reprint  1064. 

[a1  An  action  for  money  had  and 
received  against  several  defendants 
cannot  be  maintained  unless  thp  money 
was  jointly  received  by  all.  Simmons 
V.  Spencer,  9  Fed.  581,  3  McCrary  48 
(holding  that  where  certain  deeds  were 
left  with  a  bank,  to  be  delivered  on  the 
payment  of  a  specified  sum  of  money 
which  It  was  Instructed  to  place  to 

f'latntlff'a  credit,  and  the  money  paid 
n  was  turned  over  to  a  third  parly 
without  credit  being  given  therefor,  a 
joint  action  could  not  be  maintained 
against  the  bank  and  the  third  party). 

rbj  In  miiode  island  (I)  It  is  pro- 
Tided  by  statute  that  where  plaintiff  Is 
in  doubt  as  to  the  person  from  whom 
he  Is  entitled  to  recover  he  may  join 
two  or  more  defendants,  with  a  view 
of  ascertaining  whl<^  U  either,  la 


liable  (Kllkenney  v.  Bocklus,  187  Fed. 
882)  ;  (2)  but  this  statute  does  not 
authorize  a  Joinder  of  distinct  causes 
of  action  against  separate  defoidants 
(Phenlz  Vntji  Fdy.  v.  Lockwood,  81  R 
I.  668,  46  A  646). 

16.  Ala.— Childress  v.  McCullough, 
6  Port  64,  80  AmD  649. 

III.— Sleeper  v.  World's  Fair  Banquet- 
Hall  Co.,  166  111.  67,  46  NE  782. 

Mass. — Murphy  v.  Russell,  202  Mass. 
480,  89  NE  107.  See  also  Fuller  v. 
Wilbur,  ITO  Mass.  506,  49  NE  916 
(holding  that  a  cause  of  action  against 
the  administrator  of  a  deceased  execu- 
tor cannot  be  joined  with  a  cause  of 
action  agalrfat  a  surety  on  his  bond  as 
executor). 

Miss. — Miller  v.  Northern  Bank,  34 
Miss.  412. 

Mo. — Moore  v.  Platte  County,  8  Mo. 
467  (Joinder  of  Individual  and  joint 
contracts), 

N.  J. — Marter  v.  Henry  Sanchez  Co., 
77  N.  J.  L.  95,  71  A  41  (holding  that 
plaintiff  cannot  in  one  action  assert 
an  Independent  liability  of  a  corpora- 
tion In  one  count,  an  Independent  lia- 
bility of  the  Individual  directors  of  the 
corporation  In  another  count,  and  the 
liability  of  both  the  corporation  and 
the  directors  In  a  third  count)  ;  Qilmore 
V.  Christ  Hospital.  68  N.  J.  L.  47,  62 
A.  241 :  State  V.  Shlnn,  42  N.  J.  L. 
138. 

N.  C— Bums  V.  WUIlams^  88  N.  C. 

169, 

R.  I. — Mason  v.  Copeland.  27  R  I. 
232.  61  A  660  ;  Cole  V.  Llppltt.  26  R.  1. 
104,  64  A  938:  Phenlx  Iron  Fdy.  v. 
Lockwood.  21  R.  X.  668,.  46  A  646. 

Vt. — Claremont  Bank  v.  Wood,  12 
Vt  252.  ■ 

,  ra]  Wbn*  eaoli  of  defeadante 
took  dlstlnot  Okattela  on  several  claims 
of  title,  and  has  constantly  had  a 
separata  .possession  without  any  con- 
trol assumed  by  one  over  the  property 
held  by  the  other,  actions  aftalnst  them 
In  detinue  cannot  be  Joined.  Slade 
V.  Washburn,  24  N.  C.  414. 

[b]  Vndw  a  statute  wiaMag  all 
Joint  oontraots  JolBt  and  Mvm^  the 
common  obligors  on  several  bonds  may 
be  sued  on  each  of  such  bonds,  al- 
though there  are  other  obligors  who 
have  not  signed  all  of  the  bonds.  Mc- 
Mlnn  Academy  v.  Reneau,  2  Swan 
(Tenn.)  94. 

[c]  Bepreeentatlres  of  deoeaaed 
warrantors. — An  action  on  a  general 
warranty  in  a  Joint  deed  cannot  be 
maintained  against  the  personal  rep- 
resentatives of  the  deceased  warrantors 
Jointly,  since  death  severs  the  Joinder, 
and  the  right  of  action  on  the  warranty 
remains  against  the  survivor.-  Cham- 
bers V.  Relnhold,  33  Pa.  Super.  266. 

17.  Miller,  v.  Mississippi  Northern 
Bank,  34  Miss.  412;  Moore  v.  Platte 
County,  8  Mo.  4G7 ;  Rldgley  v.  Walker. 
81  N.  J.  L.  176,  80  A  108.  See  also 
the  cases  infra  note  25. 

18.  Jackson  v.  Bush,  82  Ala.  398. 
1  S  176 :  Childress  v.  McCullough,  6 
Port.  (Ala.)  54,  36- AmD  549  ;  Sleeper 
V.  World's  Fair  Banquot-Hall  Co..  168 
111.  67,  46  NK  782  [aff  64  111.  A.  6411  ; 
Converse  v.  Perre.  11  Mass.  325  ;  Clare- 
mont Bank  v.  Wood,  12  Vt  262. 

[a]  Tbe  aoMttea  mob  OlSeMat 
IWBds  cannot  be  sued  In  one  action 
where  there  la  no  joint  liability  be- 


tween  them.  Pec.  v.  Shedian,  IIS  Mich. 
639,  77  NW  88  (so  holdlnff  with  le- 
gard  to  sureties  on  separate  bonds  foi 
mato'ialB  for  which  the  seller  kept  a 
general  account). 

Ift.  Childress  v.  HcCullongfa,  % 
Port  (Ala.)  64.  80  AmD  649  (holding 
that  an  action  cannot  be  brought 
against  two  defendants  who  were  each 
liable  to  plaintiff  on  their  several  cove- 
nants, but  by  different  Instruments  and 
not  to  the  same  extent)  ;  Harris  v. 
Campbell,  4  Dana  (Ky.)  686  (where 
one  defendant  stipulated  to  deliver  to 
an  agent  of  plaintiff  a  certain  sum  in 
notes,  within  a  certain  time,  and  the 
other  defendant  by  the  semie  writing 
stipulated  to  make  up  the  deficiency 
In  case  the  first  fallen  to  comply). 
,  aO.  Union  Drain  Dist.  No.  8  v. 
Township  40  Highway  Comrs..  220  111. 
176,  77.  NB  71.  See  also  the  cases 
supra  notes  16,  17,  and  Infra  notes 
21-28. 

81.  Preston  v.  Davis,  8  Ark.  167 ; 
Columbian  Hardwood  Lumber  Co.  v. 
Langley,  61  111.  A.  100 ;  Clark  v.  Mor- 
gan, 13  111.  A.  697  ;  Smith  v.  Ixwmla, 
72  Me.  51.  See  also  Guaranty  [20  Cyc 
1484]. 

aa.  Childress  v.  McCMirough.  5  Port. 
(Ala.)  64,  30  AmD  649  ;  Cummlngs  v. 
Little,  46  Me.  188  (where  two  persons 
signed  a  note  as  sureties  for  a  third, 
and  the  holder  having  collatemi  se- 
curity from  the  principal,  of  less  value 
than  the  amount  of  the  note,  sur- 
rendered it  to  him  without  the  assent 
of  the  sureties,  one  of  whom  was  liable 
upon  another  note,  the  payment  of 
which  was  the  consideration  for  the 
giving  up  of  the  security). 

as.  Conn. — ^Russell  v.  Tomllnson,  2 
Conn.  208. 

III. — Equitable  Powder  Hfr.  Co.  v. 
Cleveland.  etc„  R.  Co.,  16B  III.  A.  365 
[aff  246  III.  682.  92  NB  9791, 

Ky.— Bonte  v.  Postel,  109  Ky.  84. 
68  SW  688,  22  KyL  683,  61  LRA  187: 
Hawkins  v.  Phyuiian.  8  R  Mon.  616: 
Ferguson  v.  Terry.  1  R  Mon.  98. 

Mich. — Strawbrldge  v.  Stem,  113 
Mich.  16,  70  NW  331. 

R  I. — Manon  v.  Copeland,  27  R.  I- 
232,  61  A  659 ;  Cole  v.  Llppltt,  25  R. 
I.  104,  54  A  936. 

Vt.— Adams  V.  Hall,  2  Vt  9,  19 
AmD  690. 

W.  Va — Kellar  v.  James,  63  W.  Va 
139,  69  SB  939,  14  LRAN8  1003. 

Eng. — Sadler  v.  Great  Western  B. 
Co.,  [1896]  2  Q.  B.  688  [aff  [1896]  A. 
C.  4601;  Nlooll  V.  Glennle,  1  M.  A  S. 
688,  105  Reprint  220. 

[a]  Separate    owners    of  aliMp- 

dors  cannot  be  sued  jointly 
for  damage  done  by  their  dogs,  al- 
though the  dogs  acted  jointly  In  dolns 
the  damage,  if  there  was  no  Joint  action 
In  furtherance  thereof  by  the  owners. 
Russell  v.  Tomllnson,  2  Conn.  206: 
Van  Steenburgh  v.  Tobias,  17  Wend. 
(N.  T.)  662.  31  AmD  310;  Adams  v. 
Hall,  2  Vt  9.  19  AmD  690. 

[b]  A  statute  which  authorisM 
several  verdicts  to  be  found,  and  sev- 
eral judgments  to  be  rendered,  against 
each  of  .several  joint  trespassers  in  a 
Joint  action,  does  not  authorize  a  Joint 
action  to  be  brought  for  several  tres- 
passes. Ferguson  V.  Terry,  1  B.  Mml 
XKyT«. 
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guilty  of  a  joint  tort,  they  may  be  sued  joinlfly  or 
serenUly;''  but  a  count  for  a  joint  cause  of  action 
cannot  be  joined  with  coonta  for  several  causes  of 
action.'".  By  statute  it  is  sometimes  i«ovided  that 
persons  severally  liable  upon  contracts  in-  writing 
may  be  joined  as  defendants  in  one  aetionf**  but 
contracts  which  are  entirely  distinct  in  their  nature 
and  terms  cannot  be  joined  under  such  a  statnte.*^ 
[$  224]  D.  Joinder  under  Oodes  and  Practice 
Acta — 1.  In  GeneraL  In  practically  all  of  the  code 
states  there  are  special  code  provisions  specifying 
what  causes  of  action  may  be  joined  in  the  same 
complaint;**  and  in  some  of  the  states,  ordinarily 
classed  as  common-law  states,  where  the  distinc- 
tions between  actions  at  law  and  suits  in  equity  are 
still  preserved,  there  are  so-called  code  or  statutory 
provisions  to  the  same  effect.™   Some  of  these  pro- 


visions are  of  a  very  broad  and  general  nature,"* 
and,  as  in  Iowa,  authorise  the  joinder  of  causes  of  • 
action  pf  whatever  kind  where  each  may  be  prose- 
cuted by  the  same  kind  of  proceedings,^  provided 
they  are  between  the  same  parties,  in  the  same 
rights,^  and  may  be  brought  and  tried  in  the  same 
county  j""  or,  aa  in  Florida,  authorize  the  joinder  of 
causes,  of  whatever  kind,  by  and  against  the  same 
parties  in  the  same  rights ,  or,  as  in  Alabama  and 
Georgia,  authorize  the  joinder  of  all  causes  of  action  - 
arising  ei  contractu,**  and  all  causes  of  action 
arising  ex  delicto;"  or,  as  in  Maa^chuaetts,  author- 
ize the  joinder  of  all  causes  belonging  to  the  same 
division  of  actions."  In  most  of  the  regular  code 
states,  however,  the  codes  divide  the  causes  which 
may  be  joined  into  a  number  of  distinct  classes, 
usually  seven  in  number,**  and  under  these  prow- 


s' IT.  S. — Kllkenner  v.  Bocklus, 
187   Fed.   382;   Lauahlln  v.  AtlanUc 

City  TL  Co.,  80  Fed.  702. 

Ala. — Henry  v.  Carlton,  118  Ala. 
<3«,  21  S  225:  Smith  v.  Oayle,  6S  Ala. 
600. 

Mass. — Chatnberlln  v.  Sbaw,  18  Pick. 
278.  29  AmD  686. 

Mich. — Wlenskawak!  v.  "Wlsner,  114 
Mich.  271,  72  NW  177. 

Mias. — lllinola  Cent  R.  Co.  v/ Harris, 
85  Misa.  16,  38  S  225. 

[a]  la  an.  action  for  InJitrUs  to  a 
Mrrant,  brought  against  two  defend- 
ants, the  fact  that  the  relation  of 
master  and  servant  existed  between 
plaintiff  and  only  one  of  defendants, 
and  that  defendants  were  Independent 
corporations,  did  not  prevent  the  main- 
tenance of  a  Joint  action.  Illinois  Cent. 
R.  Co.  V.  Harris,  86  Miss.  16,  38  S  326. 

85.  Chicago,  eta,  R.  Co.  v.  Murphy, 
198  III.  462,  64  NE  1011  [aff  99  111. 
A.  126]  :  Dunn  v.  Pennsylvania  R.  Co., 
67  N.  J.  Li.  877,  51  A  466  ;  McMuIlIn  v. 
Church,  82  Va.  601 ;  Sadler  v.  Great 
Western  R,  Co.,  ri896]  A  C.  450  [aft 
[1895]  2  Q.  B.  6881. 

[a]  If  thm  aetlou  la  dlsoontliuiad 
aa'  to  the  joint  counts.  It  may  be  tried 
as  to  the  several  counts.  Moers  y. 
Michigan  United  R.  Co.,  168  Mich. 
659,  123  NW  «02. 

ae.  See  Colt  V.  Learned,  118  Mass. 
880 :  Grocers'  Bank  v.  Kingman,  16 
Gray  (Masa)  478. 

[a]  Vha  cttatraota  mnat  b«  aapa- 
zamy  atatad  If  not  th«  same.  Colt  v. 
I,earned,  118  Mass.  880  [overr  so  far 
as  In  conflict  Cmtlgan  v.  lAint,  104 
Mass.  217].  • 

37.  Wants  V.  Carpenter,  13  Allen 
(Mass.)  19  (holding  tbat  a  Joint  ac- 
tion against  A  and  B,  based  on  a  con- 
tract under  seal,  made  to  plaintiff  by 
A,  to  abide  by  an  award,  and  on  a 
guaranty  not  under  aeal,  by  B,  that  A 
should  perform  the  award,  was  not 
authorised). 

S8>  See  code  provisions,  and  cases 
infra  notes  29-ST,  and  infra  ii  226- 
239. 

[a1  la  the  FtalUpplneB  the  code  of 
civil  procedure  does  not  specify  what 
causes  of  action,  may  be  Joined.  8ant08 
V.  Llmuco,  6  Philippine  15. 

as.  See  codes  and  statutes  of  the 
several  states,  and  caBes  Infra  noteB 
30-87. 

30.  Murphy  v.  Patten.  (N.  J.  Sup.) 
85  A  66.  See  also  cases  Infra  notes  31- 
37. 

31.  Chambers  v.  Oehler,  104  Iowa 
278,  73  NW  481 ;  Stevens  v.  Chance, 
47  Iowa  602;  Reed  v.  Howe,  28  Iowa 
250 ;  Turner  v.  Keokuk  First  Nat 
Bank,  26  Iowa  662.  See  also  Swartley 
V.  Oak  L<eaf  Creamery  Co.,  136  Iowa 
673,  J113  NW  496. 

[a]  Oaasas  wUoh  may  Iw  Jolnad^ 
Under  this  provision  •(  the  Iowa  code 
It  iB  competent  to  Join  causes  of  ac- 
tloh'  (1)  to  set  aside  a  settlement  and 
a  release  obtained'  by  a  guardian,  and 
to  obtain  an  accounting  and  a  Judg- 
ment against  the  guardian's  adminis- 
trator and  the  sureties  on  the  guar- 
dian's bond  (Witt  v.  Day,  112  Iowa 
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110.  83  NW  797)  ;  (2)  to  compel  an 
accounting  by  an  administrator  and  to 
set  aside  a  fraudulent  settlement,  and 
to  set  aside  an  order  of  the  county 
court  for  the  sale  of  real  estate  of 
the  estate  and  the  fraudulent  sale 
thereof  (Heed  v.  Howe,  28  Iowa  250): 
(3)  to  foreclose  a  tax  title  to  several 
parcels  of  land  belonging  to  one  per- 
son and  conveyed  under  a  tax  sale 
by  different  deeds  (Byington  v.  Woods, 
13  Iowa  17)  ;  (4)  for  fals^  arrest  and 
malicious  prosecution,  and  for  a  fraud- 
ulent conspiracy  to  cheat  and  defraud 
(Chambers  v.  Oehler,  104  Iowa  278, 
78  NW  481)  ;  (6)  for  the  use  of  land, 
for  trespass  In  the  manner  of  such  une, 
and  for  injury  to  the  land  by  the  ob- 
struction of  a  highway  In  front  of  it 
(Jenks  V.  Lanslne  Lumber  Co.,  97 
Iowa  842,  66  NW  281)  ;  (6)  for  an  il- 
legal entry  upon,  and  Injury  to,  real 
estate,  and  for  the  value  of  coal  taken 
from  the  land  by  defendant  fDevln  v. 
Walah,  108  Iowa  428,  79  NW  133); 

(7)  for  the  rent  of  real  estate  under 
an  Implied  contract,  and  for  damages 
for  tlie   wrongful   occupation   of  the' 
same  land  for  the  wame  time  (Foster 
V.  Hinson,  78  Iowa  714,  39  NW  682)  ; 

(8)  causes  upon  a  contract  performed 
and  upon  an  account  (Buford  v.  Funk, 
4  Greene  (Iowa)  493);  (9)  and  dif- 
ferent equitable  causes  which  may  be 
prosecuted  by  the  same  kind  of  pro- 
ceedings <Reed  V.  Howe,  28  Iowa  260). 

tb]  If  thiS  proo— dlMtfs  are  dUramt 
aa  to  the  different  causes  ot  action  a 
Joinder  Is  not  permissible.  Favine  t. 
Uoyd,  140  Iowa  601,  118  NW  871. 

[c1  TSplnta  there  can  be  no 
Joinder  ot  causes  of  action  not  of  the 
same  kind.  Wedgewood  v.  Parr,  112 
Iowa  614,  84  NW  528. 

Oontraot  and  tort  see. Infra  f  244. 

^|ral  and  sgnltabls  oansas  see  Infra 

3a.  Stevens  v.  Chance,  47  Iowa  602  ; 
Reed  v.  Howe,  28  Iowa  260. 

[al  A  Jolndsr  Is  not  permlsslbls 
under  this  provision,  if  the  different 
causes  do  not  all  affect  the  same  par- 
ties. Favllle  V.  Lloyd,  140  Iowa  501, 
118  NW  871;  Prader  v.  National  Ma- 
sonic Acc.  Assoc.,  107  Iowa  431,'  78 
NW  60.    See  also  Infra  S(  266-271. 

33.  Stevens  v.  Chance,  47  Iowa  602  ; 
Reed  v.  Howe,  28  Iowa  260.  See  also 
infra  |  227. 

34.  See  Pensacola  Klectrlc  Co.  v. 
Soderland,  60  Fla.  164,  63  S  722,  Ann 
Ca8l912B  1261  and  note  (holding  that 
under  Kev.  St.  [1908]  1  1389,  which- 
provides  that  "causes  of  action  of 
whatever  hind,  by  and  against  the 
same  parties  In  the  same  nghtf,  may 
be  joined  In  the  same  suit,  except  that 
renievin  and  ejectment  shall  not  be 
Joined  together  nor  with  other  causes 
of  action,"  a  cause  accruing  to  plain- 
tiff as  an  Individual  cannot  be  Joined 
with  a  cause  of  action  accruing  to 
him  as  administrator,  as  the  causes 
are  not  In  the  same  rights). 

[a]  Two  mortgacwi  held  by  one 
party  against  another  may  be  fore- 
closed In  one  suit.  TerwllUger  V.  Bal- 
lard. 64  Fla.  168,  69  S  244. 


38.   See  Bskrldge  v.  Ditmara,  61 
Ala.  846;  Ramey  v.  O'Byme,  121  Ga. 
516,  49  SB  695;  Ala.  Civ.  Code  (1907)  ' 
I  6328  ;  Qa.  Code  (1911)  f  5581. 

Contra€>ts  sxpzass  or  Intpllad  seft 
infra  |  230. 

36.  See  Ramey  v.  O'Byme,  121  Ga. 
516,  49  SB  595  ;  Ala.  Civ.  Code  (1»07> 
S  5329  ;  Ga.  Cod£  (1911)  |  6621. 

ra]  In  Alabama. — (1)  Under  Code 
(1907)  I  5329,  trover  and  case  may 
properly  be  Joined.  Zavelo  v.  Leicht- 
man,  etc.,  Co.,  171  Ala.  65,  64  S  537. 
(2)  But  It  Is  not  permissible  to  Join 
a  cause  of  action  fn  trespass  against 
one  defendant  with  a  cause  of  action 
in  case  against  another  defendant. 
Southern  R.  Co.  v.  Hanby,  166  Ala. 
641,  52  S  334.  (3)  The  Alabama  code 
of  1896,  I  3293,  provided  that  counts 
In  trover,  trespass,  and  trespass  on  the 
case  might  be  Joined  If  they  related 
to  the  same  subject  matter.    See  supra 

I  208, 

37.  Paul  V.  Dickinson,  191  Mass.  38, 
7S  NB  964  [quot  Rev.  L.  (1902)  C 
173  I  <  cl  51. 

[a]  Tn  Massaolmsatta  (1)  the  stat- 
utes divide  personal  actions  Into  the 
three  classes :  Contract,  tort,  and  re- 
plevin (see  Rev.  L.*[19021  c  173  S  1). 
(2). and  provide  that  the  declaration 
may  contain  any  number  of  counts  for 
different  causes  of  action  which  be- 
long to  the  same  division  of  actions 
(see  Rev.  L.  [1902]  c  178  f  6).  (S> 
The  statute  provides  that  contract  and 
tort  shall  not  be  Joined,  except  where 
It  Is  doubtful  to  which  dtvlslon  a 
cause  of  action  betonffs,  In  which  case 
counts  in  both  forms  may  be  Joined 
witli  an  averment  that  both  are  for 
one  and  the  same  cause  of  action  (nee 
Rev.  L.  [1902]  c  173  I  6  cl  6.  See 
also  supra  I  211).  (4)  Under  this 
provision  different  causes  arising  out 
of  contract  may  be  Joined.  Paul  v. 
Dickinson,  191  Mass.  38.  76  NE  954  : 
BaUou  V.  Wniey,  180  Masa  562,  62 
NB  1064. 

38.  U.  S. — Washington-Alaska  Bank 
V.  Stewart,  184  Fed.  678,  108  CCA  278 
(Alaska  code). 

Hawaii. — Harrison  v.  Magoon,  IS 
Hawaii-  839. 

Ida. — Kruger  v.  St.  Joe  Lumlrer  Co., 

II  Ida,  504,  83  P  695. 

Ky. — Chesapeake,  etc.,  R.  Co.  v.  Pat- 
ton.  148  Ky.  666,  143  8W  26  (six 
classes). 

Nehr. — Freeman  v.  Webb,  21  Nebr. 
160,  31  NW  666. 

N.  T.— Peo.  v.  Wells,  62  App.  DIv. 
683.  66  NYS  319. 

Porto  Rico. — Slaca  v.  Brunet,  13 
Porto  Rico  163 ;  Negr6n  v.  Supervisor 
of  Ejections.  11  Porto  Rico  368. 

S.  D. — Tripp  V.  Tankt<»i,  10  8.  D. 
516.  74  NW  447. 

[a]  In  Alaska  the  Joinder  of 
causes  Is  regulated  by  a  code  prescribed 
by  the  federal  statutes,  which  divides 
the  causes  which  may  be  Joined  Into 
seven  different  classes  correspondlniC  to 
those  specified  In  most  of  the  state 
codes  of  civil  procedure.  Washington- 
Alaska  Bank  v.  Stewart,  184  Fed,  678, 
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sions  different  causes  belonging  to  the  eame  class 
may  be  joined.^  Where,  as  in  Texas,  the  distinc- 
tions between  the  forma  of  action  at  law  and  in 
equity  have  been  abolished,  but  there  is  no  code 
provision  expressly  designating  what  causes  o£ 
action  may  be  joined,^  the  matter  is  left  very 
largely  to  the  discretion  of  the  trial  court,^^  and  the 
tendency  of  the  courts  has  been  to  permit  a  joinder 
of  different  causes  and  prevent  a  multiplicity  of 
actions  wherever  practicable.^^  The  question  is 
regulated  by  certain  orders  and  rules  of  practice  in 
England,*"  and  in  Canada,"  with  separate  provisiobs 
in  regard  to  joinder  of  parties.*"  The  system  pre- 
scribed by .  the  codes  for  the  joinder  of  causes 
follows  the  rules  of  equity  more  closely  than  those 
of  the  common  law,*^  and  authorizes  the  joinder  of 
various  causes  which  could  not  at  common  law  be 
joined.*'  Where  the  codes  classify  and  specify  the 
causes  of  action  which  may  be  joined,  it  should  be 
presumed  that  each  subdivision  was  intended  to 
provide  for  a  class  of  cases  not  included  in  any  of 
the  others,*^  and  also  that  it  was  intended  to  include 
under  one  or  the  other  of  such  subdivisions  all  kinds 


of  ci^il  actions  which  may  be  broi^ht;**  but  if  it 
appears  that  a  particular  cause  of  action  does  not 
fall  within  any  of  the  specified  classes  it  cannot  be 
joined  with  another  cause  of  action."**  So  also 
these  >  provisions  relate  only  to  causes  existing 
at  the  time  the  action  is  instituted,'^  and 
do  not  confer  any  right  which  would  not 
otherwise  exist  to  add  new  causes  of  action 
by '  amendment,"^  although  arising  after  the 
commehcement  of  the  action  and  before  trial." 
With  regard  to  the  question  as  to  what  particular 
causes  of  action  may  or  may  not  be  joined, 
inasmuch  as  the  code  provisions  are  compara- 
tively few  and  substantially  similar  in  most  of 
the  jurisdictions,  and  the  causes  of  action  exceed- 
ingly numerous  and  varied  in  their  combinations,  it 
has  been  found  most  expedient  to  classify  these 
causes  primarily  according  to  the  code  provision 
applicable  to  the  particular  case;*^  although  deci- 
sions are  frequently  found  where  the  courts,  with- 
out any  express  statement  of  or  reference  to  the 
principle  or  code  provision  governing  the  case,  have 
merely  held  that  certain  causes  of  action  nught," 


108  CCA  278;  Brace  v.  Murray,  123 
Fed.  866,  69  CCA  494. 

[b]  Xn  mmw  Tork  (1)  the  section 
of  the  code  of  civil  procedure  relating 
to  the  Joinder  of  causes  now  contains 
twelve  different  subdivisions.  See  Code 
Civ.  Proc.  I  484.  (2)  The  section  of 
the  Municipal  Court  Act  of  New  York 
city,  relating  to  the  jolnder  of  causes, 
contains  six  subdivisions.  See  Mun.  Ct. 
Act  I  146. 

39.  Astill  V.  South  Yuba  Water  Co., 
14S  Cal.  S6,  79  P  B94 ;  Coddlngton  v. 
Canaday,  167  Ind.  248.  61  NB  E67. 

40.  See  Jackson  v.  Missouri,  etc.,  R. 
Ca,  (Tex.  Civ.  A.)  78  8W  724. 

41.  Craddock  v.  Goodwin,  S4  Tex. 
578:  Texas  Brewing  Co.  v.  Blsso,  EO 
Tex.  Glv.  A.  119,  109  SW  270  (hold- 
ing that  the  exercise  of  this  discretion 
will  not  be  Interfered  with  on  appeal, 
unless  clearly  abuied)  ;  Qol^  etc^  R. 
Co.  V.  Browne,  27  Tex.  Civ.  A.  4I7»  66 
SW  841. 

4a.  Craddock  v.  Goodwin,  B4  Tex. 
578.  588, (where  the  court  nedd:  "The 
same  stnot  rules  of  plaadbir  do  not 
prevail  with  us  In  respaet  to  tbe  Joinder 
of  parties  and  causes  ct  action,  aa  in 
other  states  where  tbe  dtstlnctlon  be- 
tween law  and  equity  and  forms  of 
action  Is  recognised")  ;  Bond  v.  Dlllard, 
60  Tex.  302 ;  Galveston,  etc.,  R.  Co.  v. 
Heard,  (Tex.  Civ.  A.)  91  SW  371,  373 
(where  the  court  said :  "Our  system 
of  pleading  and  practice,  developed  by 
the  bench  and  bar  of  this  state  from 
a  few  statutory  provisions,  though  not 
the  Code  system.  Is  certainly  as  liberal 
as  can  be  found  In  any  of  the  Codes")  ; 
Jackson  v.  Missouri,  etc.,  R.  Co.,  (Tex. 
Civ.  A.)  78  SW  724  (where  the  court 
said :  "Our  statute  recognizes  no  dis- 
tinction In  forms  of  pleading,  and  great 
latitude  is  allowed  In  the  Joinder  of 
actions,  when  such  Joinder  does  not 
tend  to  manifest  confusion.  Our  de- 
cisions seem  to  be  uniform  In  con- 
demning a  multiplicity  of  suits  and  an 
accumulation  of  costs")  :  Cardwell  v. 
Masterson,  27  Tex.  Civ.  A.  591,  66  SW 
1121:  San  Antonio,  etc.,  R  Ca  v. 
Orlffln,  20  Tex.  Civ.  A,  91,  48  SW  642 ; 
International,  etc,  R.  Co.  v.  Donalson. 
2  Tex.  A.  Civ.  Cas.  J  238.  See  also 
CI  egg  V.  Vamell,  18  Tex.  294. 

Ca]  OftUMS  whleb  may  be  Jolnad. 
—-(1)  With  regard  to  particular 
causes  and  the  parties  affected  thereby, 
the  Texas  declslona  have  In  a  large 
measure  conformed  to  the  practice 
under  tbe  express  code  provisions  of 
other  Jurisdictions,  and  In  such  cases 
the  Texas  decisions  have  been  cited 
in  connection  with  the  treatment  of 
similar  cases  arising  In  the  other 
Juri.sdlcUona.  See  Infra  |S  22S-271. 
In  other  cases  not  m  elsaslfled  It  has 
bem  held  proper  to  Join  (8)  cauaas 


of  action  for  distinct  torts,  such  as  for 
the  flooding  of  plaintiff's  lands  and  for 
the  wrongful  arrest  of  plaintiff  by 
defendant  (Cody  v.  Lowry,  (Tex  Civ. 
A.)  91  SW  1109);  (8)  causes  of 
action  against  a  sheriff  for  several 
wrongful  seizures  of  goods  belonging 
to  the  same  person  under  different 
writs  of  attachment  (Thomas  v.  Chap- 
man, 62  Tex.  193):  (4)  causes  of 
action  against  a  railroad  company  for 
flooding  lands  by  obstructing  the  flow 
of  a  stream,  and  for  damages  caused 
by  -flre  escaping  from  Its  locomotives 
(Jackson  v.  Missouri,  etc.,  R.  Coi, 
(Tex.  Civ., A.)  78  SW  724)  ;  or  (6)  for 
the  conversion  of  certain  property  de- 
livered for  transportation,  damage  to 
other  property,  overcharges  for  freight, 
and  discrimination  in  rates  (Houston, 
eta,  R.  Co.  v.  Stewart,  1  Tex.  A.  Civ, 
Cas.  I  1246)  ;  (6)  causes  of  action 
in  favor  of  a  widow  to  establish  rights 
in  partnership  assets  as  community 
estate,  for  a  receiver,  an  accounting, 
and  other  relief  (Milam  v.  Hill,  29  Tex. 
CIr.  A.  678,  69  SW  447)  ;  (7)  a  widow's 
cause  of  action  to  set  aside  a  fraudulent 

Judgment  In  an  action  for  the  negligent 
:111fng  of  her  husband,  and  her  cause 
of  action  for  the  negligent  killing  (De 
Qarcia  v.  San  Antonio,  etc.,  R.  Co., 
(Tex.  Civ.  A.)  77  SW  276);  (8)  a 
cause  of  action  for  liquidated  damages 
for  delay  In  completing  a  building  con- 
tract and  a  cause  of  action  for  breach 
of  the  contract  (Wataon  v.  De  Witt 
County.  19  Tex.  Civ.  A.  160,  48  SW 
1061)  :  (9)  for  recovery  of  property 
wrongfully  taken,  expenses  Incurred  in 
searching  therefor,  and  exemplary 
damages  (Cox  v.  Lloyd,  1  Tex.  A.  Civ. 
Cas.  f  123)  ;  (10)  to  quiet  title  to  land 
and  to  recover  the  value  of  timber  cut 
from  the  land  (Alford  v.  Williams,  41 
Tex.  Civ.  A.  486,  91  SW  686)  :  and  (11) 
to  correct  a  Judgment  and  to  revrve  it 
(Taylor  v.  Doom,  48  Tex.  Civ.  A,  69, 
95  SW  4). 

[b]    Oaosea   which   may  not  b« 

{olaaO^Where  no  partnership  In 
anda  is  alleged  and  no  partnership 
accounting  Is  sought,  a  cause  of  action 
to  recover  a  |»rt  of  the  proceeds  of 
one  tract  of  land  sold  by  defendant 
cannot  be  Joined  tn  an  action  for  parti- 
tion of  another  tract.  Campbell  v, 
Campbell,  (Tex.  Civ.  A.)  146  SW  638. 

[ci  A  cause  arlslnf  aftar  tba  in- 
stltTxtion  of  the  suit,  which  is  not 
inconsistent  with  those  already  stated, 
may  be  Joined.  Smith  v.  McOaughey, 
13  Tex.  4<4. 

Cd]    4'olBdar  of  deuaads  to  oonfsr 
Jaxladletloa  is  apparently  permissible. 
See  Mays  v.  Lewis,  4  Tex.  88 ;  Hamilton 
V.  Wllkerson,  1  Tex.  A.  Ctv.  Caa  I  6S«. 
48.   Companla  SenslacBa  v.  Houlder, 


Taylor  v.  Horaa.  4  IMc  (Ky.) 


tl910]  2  K.  B.  864:  28  Halabnry  L. 
Eng.  108;  R  S.  C.  Ord.  18. 

44.  Coates  V.  Pearson,  16  Man.  3 
(holding  that  under  Rule  267  of  the 
Kings  Bench  Act,  ))Iaintlff  may  Join 
causes    for    trespass    and  malicious 

Erosecutlon)  ;  Hinds  v.  Barrle.  6  Ont. 
u  666,  2  OntWR  996  [clt  Cons.  Rules 
232  et  seq]  :  Ont  Cona  Rules  232-387. 
46.    See  Infra  |  266. 

46.  Harris  v.  Avery,  6  Kan.  146; 
Young  V.  Young,  81  N.  C.  91. 

47.  Harris  v-  Avery,  6  Kan.  148: 
Bryan  v.  Stewart  128  N.  C  92.  81  SB 
286  (holding  that  imder  tbe  code  prac- 
tice it  Is  permissible  to  Join  what  were 
formerly  termed  trespass  vl  et  annls 
and  trespass  on  the  case). 

48.  Hulce  V.  Thompson,  9  HowPr 
(N.  Y.)_113. 

49.  Washington-Alaska  Bank  v. 
Stewart,  184  Fed.  673,  108  CCA  273 
(under  the  Alaska  code). 

60.  Louisville,  etc,  R.  Co.  v.  Com., 
102  Ky.  300,  48  SW  468,  19  Kvl.  1482, 
63  LRA  149;  Dewey  V.  Ward,  12 
HowPr  (N.  T.)  419. 

61.  Wuriltsar  v.  Sutme,  M  Kan.  SI. 
16  P  863 :  Taylor  v.  Horan,  4  Mete. 
(1^)  187.. 

127. 

[a]  On  the  oontean'.  ewn  where 
amendments  Bcttlng  fonh  new  causes 
of  action  are  permissible,  this  right  Is 
restricted  by  the  code  provisions  relat- 
ing to  the  Joinder  of  causes  to  such 
causes  as  may  properly  be  Joined. 
Brown  v.  Leigh,  49  N.  Y.  78. 

Amsudiaant  of  ptoaOlaff  setting  out 
new  cause  of  acticai  see  Pleading  [31 
Cyc  886,  S91,  ttt,  40»-419]. 

68.  Taylor  v.  Horan,  4  Hate,  (Ky.) 
127. 

Amandmeat  sstfcbMT  up  eaua  aoora- 
Ing  aftsr  lastltatlon>  of  aoUos  see 

Pleading  [81  Cyc  992  text  and  notes 
27,  28]. 

64.    See  infra  81  2X6-271. 

S6.  See  Southern  Car.  etc„  Co. 
C!alhoun  County,  141  AJa.  260.  87  S 
426  (Joinder  in  action  by  a  county 
of  causes  to  recover  a  county  license 
tax  and  to  recover  the  tax  commls* 
slotier's  fees  due  from  defendant  as  a 
delinquent);  CatUn  v.  V.  8.  Fidelity, 
etc..  Co.;  127  Ky.  208,  ISS  SW  297 
(holding  that  In  a  suit  to  sattia  a  de- 
cedent's estate  it  la  proper  to  Join  a 
cause  of  action,  under  Cly.  Coda  Pr. 
I  490  subs  2,  for  a  sale  of  the  realdoe 
of  the  land  after  paying  the  debts, 
on  the  ground  that  auch  residue  i*»s 
indivisible  without  materially  Im- 
pairing its  value);  Slattery  v.  Rhud. 
23  N.  D.  274.  136  NW  287  (holding 
that  under  the  code  there  Is  no  objec- 
tlMi  to  Joining  causes  of  action  which 
at  oommon  law  «^ld  be  respectively 
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or  flight  not  be  joined."  It  is  not  jpermisgible  to 
join  a  civil  proceeding  with  a  criminal  proceeding 
nor  can  a  cause  of  action  in  admiralty  be  joined 
vith  one  at  law  or  in  equity,"^  although  the  same 
court  has  a  separate  jurisdiction  of  each  of  such 
causes;"*  nor  can  a  cause  of  action  for  absolute 
divorce  be  joined  with  one  f  ol-  separation.""  The  rules 
applicable  to  the  joinder  of  actions  in  a  complaint 
apply  in  general  to  the  joinder  of  causes  of  action  in 
a  counterclaim;'*  or  other  claim  for  affirmative  relief 
pleaded  by  defendant  and  they  apply  in  the  case 
of  special  proceedings  as  well  as  in  ordinary  civil 
actions."  The  federal  courts  follow  the  practice 
under  the  codes  of  the  different  states  as  to  the 
joinder  of  particular  causes,"  except  with  regard 
to  the  joinder  of  legal  and  equitable  causes.*'  As 
between  jorisdietiona  where  the  practice  is  not  tiie 


In  treqnML  and  trespaH  on  the  ease); 
Lueero  v.  Vila,  1?  Porto  Rico  141. 

86.  Sm  Knlslit  V.  Boring,  S8  Colo. 
151,  87  P  1078  (holding  that  where  a 
complaint  sooffht  to  set  aalde  a  tax 
deed,  renwve  a  otoud  and  quiet  title, 
and  also  to  recover  a  money  Judgment 
for  taxes  paid,  there  was  a  misjoinder 
of  causes  of  action) ;  Huntington  v. 
atemen,  S7  Ind.  A.  BBS,  77  NE  407 
{holding-  that  a  cause  of  action  to 
quiet  title  cannot  be  joined  with  one 
to  recover  damages  for  the  mainte- 
nance of  a  nuisance)';  Schick  v.  Ott, 
27  Oh,  CIr.  Ct.  $97;  Morales  v.  Arce, 
18  Porto  Rico  680. 

67.  Manvine  v.  Felter,  19  Kan.  263 
(holdlnr  that  a  criminal  prosecution 
and  a  civil  action,  prescribed  by  stat- 
ute for  a  trespass,  could  not  be  united 
In  one  proceeding);  Peo.  v.  Wells,  52 
App.  Dfv.  585,  85  NTS  819  (civil  and 
quast-crlmtnat  proceedings);  Diaz  v. 
San  Juan  Light,  etc.,  Co.,  17  Porto 
Rico  64. 

58.   Bruce  v.  Murray,  ISS  Fed.  868, 
5»  CCA  494. 
Joiadar  of  oavMi  In  aOmlzalty  see 

Admiralty  11  139-141. 

68.  Bruce  v.  Murray,  123  Fed.  868, 
59  CCA  494. 

aOL  Conrad  v.  Conrad,  124  App. 
Dlv.  780,  109  NTS  887  laff  56  Misc. 
878,  107  NTS  «5B]:  Zom  v.  Zora,  38 
Hun  (N.  T.)  67. 

n.  Woodruff  V.  Gamer,,  27  Ind.  4. 
89  AmD  477;  Helgle  v.  WUlls,  50  Hun 
5S8.  S  NTS  497;  Stltt  Arts,  11 
OntWR  646. 

6B.  Texaa  Brewing  Co.  v.  Biaso,  60 
Tex.  Civ.  A  119,  109  SW  270. 

03.  Oarrioon  v.  Cox,  99  N.  C.  478, 
8  SB  124. 

64.  Beard  v.  Federy.  8  Wall.  fU. 
S.)  478,  18  Jj.  ed.  88;  Ohman  v.  New 
Tork.  188  Fed.  953. 

65.  See  Infra  S  24B.  , 

66.  An  g1  o- A  m  eri  can  Land  Hortg., 
etc.,  Co.  V.  Wood  143  Fed.  683. 

67.  Colo. — CrlBs#',  etc..  Lumber 
Co.  V.  Denver,  etc.,  R.  Co.,  17  Colo.  A 
275,  68  P  870  (common-law  and  stat- 
utory causes  of  action  for  damages 
from  Are  set  by  a  railroad  company). 

Ky. — Clayton  v.  Henderson,  108  Ky. 
828,  44  BW  867,  20  KyL  87,  44  LRA 
474. 

Ma8a.~Ballou  v.  Wllley,  180  Mass. 
B82,  82  NB  1064  (where  both  causes 
wero  upon  contract).  , 

Mo. — Gtebhardt  r.  St.  Louis  Transit 
Co..  97  Mo.  A.  873,  71  SW  448. 

N.  T. — ^Hutchinson  v.  Toung,  98  App. 
Dir.  407,  87  NTS  678  (common-law 
cause  of  action  for  fraud  and  deceit 
against  the  treasurer  of  a  corpora- 
tion for  issuing  a  false  report,  where- 
by plalntltt  was  Induced  to  purchase 
■tock.  and  a  -cauiSe  of  action  con- 
ferred by  statute  similar  as  to  the 
groands  thereof  and  the  relief  af- 
forded). 

68;  Meyers  v.  St  Louis  Transit 
Co..  99  Mo.  A.  86S.  78  SW  879:  Oeb- 
hardt  V.  8L  l^lm  Transit  Co.,  97  Mo. 
A  378,  71  SW  448. 

[a]  Mogla  ao— 1<— A  eommon-law 
cause  of  action  for  negligence  cannot 


same,  the  question  of  joinder  should  be  determined 
according  to  the  law  of  the  place  where  the  action 
is  brought." 

[4  226]   2.  Oommon-Iiaw  and  Statatoxy  Oaiuefl. 

While  the  general  rule  is  that  common-law  and 
statutory  causes  of  action  of  the  same  nature  may 
be  joined,*^  as  where  one  is  based  upon  common- 
law  and  the  other  upon  statutory  negligence,^  it  is 
ordinarily  held  that  where  a  specific  proceeding  is 
prescribed  by  statute,  it  may  not  be  joined  with  an 
action  at  common  law.°" 

[$  226]  S.  IncoDBistent  Caii8e8.^o  Causes  of  ac- 
tion which  are  inconsistent  with  each  other  cannot 
as  a  general  rule  be  j6ined,'^  although  they  may 
have  arisen  out  of  the  same  transaction  or  transac- 
tions connected  with  the  same  subject  of  action;" 
and  in  some  juiisdietions  the  codes  expressly  so 


be  joined  in  the  same  count  with  one 
for  BUtutory  negligence.  Kendrick  v. 
Chicago,  etc..  R.  Co,  81  Mo.  521. 

68.  Clayton  v.  Henderson,  103  Ky. 
228,  44  8W  667, -20  KyL  87,  44  LRA 
474:  Peo.  v.  Wells,  52  App.  Dlv.  588, 
65  NTS  319;  Abernathy  v.  South,  etc., 
R.'Co.,  IBO  N.  C.  97,  63  SB  ISO  (statu- 
tory condemnation  proceedings  insti- 
tuted bv  landowner  for  compensation 
for  land  taken  by  a  railroad  company, 
and  cause  of  action  for  damages  for 
trespass).  See  also  Mackenzie  v.  Por- 
ter, 40  Colo.  340,  91  P  916;  Superior 
V.  Douglas  County  Tel.  Co-.  HI  "Wla. 
S63,  122  NW  1023  (holding  that  the 
special  statutory  action  to  vacate  an 
order  of  the  Railroad  Commission, 
alleged  to  be  invalid,  cannot  be  Jcdned 
with  another). 

TOl   Orosa  refamieesi 
election  between  Inconsistent  causes 

see  Pleading  [81  Cyc  651,  652]. 
Inconsistency    and     repugnancy  in 

pleading  see  Pleading  [31  Cyc  7B]. 
Striking  out  Inconsistent  allegations 

on  motion  see  Pleading  [81  Cyc 

641]. 

71.  Ala. — Oreen  v.  Wright,  180  Ala. 
476,  49  S  320. 

Cal.— Polack  v.  Shafer.  46  Cal.  270. 

Ga. — Golucke  v.  Lowndes  County. 
123  Oa.  412,  61  SG  406. 

Ind. — ^Keller  v.  Boatman,  49  Ind.  104. 

Ky.— Ross  V.  Sheldon,  119  SW  22fi: 
Ault  V.  Bveritt,  16  KyL  88. 

Minn. — Vaule  v.  Steennvon,  68 
Minn.  110,  85  NW  267. 

Ma — ^Boyd  v.  St  Loula  Transit  Co., 
168  MO.  A.  808,  88  SW  287  (allegaUona 
of  willfulness  and  negligence  with 
regard  to  a  single  act). 

Nebr. — Alexander  v.  TtaaCker,  30 
Nebr.  614,  46  NW  82E. 

N.  T. — Realty  Transfer  Co.  v.  Cohn- 
Baer-Myers.  etc.,  Co.,  182  App.  Dlv. 
286,  116  NTS  1110  [afC  60  Misc.  6?8, 
113  NTS  9941;  Edison  PHeetrlc  Ilium. 
Co.  v/PYanktln  H.  Kalbfletsch  Co.,  127 
App.  Dlv.  298,  111  NTS  462;  Kaufman 
V.  Morris  BIdg.  Co.,  126  App.  Dlv.  888, 
110  NTS  663;  Conde  v.  Rogers,  74  App. 
Dlv.  147.  77  NTS  B18;  Dlln  v.  Arendt. 
86  App.  Dlv.  B29,  54  NTS  820;  Budd 
T.  Bingham.  18  Barb.  494;  Linden  v. 
Hepburn,  6  N.  T.  Super.  668,  5  HowPr 
188,  8  CodeRtp  165;  Barkley  v.  Wil- 
liams, SO  Misc.  687,  64  NTS  318;  Ro2- 
wadow  Toung  Men's  Assoc.  v.  Lang- 
well,  186  NTS  106B;  Dodge  v.  Glen- 
dennlng.  10  NTSt  8:  Hoffman  v.  Hoff- 
man. 85  HowPr  384;  Lamport  V.  Ab- 
bott, 12  HowPr  840:  Smith  v.  Ibllock, 
8  HowPr  78;  Scherer  v.  Tyrrell,  23 
NY WklyDIg  476. 

Oh. — Owen  V.  Hickman,  2  DIsn.  471 ; 
Lee  V.  Fraternal  Mut.  Ins.  Co..  1 
Handy  217,  12  Oh.  Dec.  (Reprint) 
109;  Cincinnati,  etc.,  R.  Co.  V.  Urbana 
Third  Nat.  Bank.  1  Oh.  Cir.  Ct.  199,  1 
Oh.  Clr.  Deo.  109;  Countee  v.  Arm- 
strong, 9  Oh.  Dec.  (Reprint)  81,  10 
ClncLBul  889. 

OoBtcaat  aaA  tori  see  Infra  I  S44. 

IfSffal  aad  acattaU*  oawM  see 
Infra  f  246. 

[a]  XUnatmiOBKi— It  has  been  held 
that  the  following  causea  oannot  on 


account  of  their  inoonslstency  be 
Joined:  (1)  A  cause  of  action  to  fore- 
close a  tax  lien  and  one  to  quiet  title, 
since  plaintiff  oould  not  foreclose  a 
tax  Hen  on  land  of  which  he  held  the 
entire  fee.  Alexander  v.  Thacker.  30 
Nebr.  614.  46  NW  825.  (2)  A  cause 
of  action  for  a  failure  of  defendant  as 
sheriff  to  levy  an  execution  and  a 
cause  of  action  for  a  wrongful  levy 
and  a  conversion.  Vaule  v.  Steener- 
son.  63  Minn.  110,  65  NW  257.  (3) 
Causes  of  action  on  an  attachment 
bond  and  for  maliciously  suing  out 
the  attachment.  Ault  v.  Everltt.  16 
Kyli  93.  (4)  Causea  of  action  under 
the  Forcible  Bntry  and  Detainer  Act 
and  for  holding  over  as  a  tenant,  con- 
trary to  a  lease.  Polack  v.  Shafer, 
46  Cal.  270,  (B)  For  forfeiture  of  the 
term  of  a  lease  and  for  an  Injunction 
to  restrain  the  lessee  from  an  Im- 

E roper  use  of  the  demised  premises, 
linden  v.  Hepburn,  5  N.  T.  Super. 
668,  5  HowPr  188.  3  CodeRep  166.  (6) 
For  forfeiture  of  a  lease  for  non- 
payment of  rent  and  for  recovery  of 
rent  due.  Owen  v.  Hickman,  2  DIsn. 
(Oh.)  471.  (7)  For  the  recovery  of 
real  property  on  the  ground  of  abso- 
lute ownership  and  for  damages  to  a 
qualified  right  of  enjoyment.  Smith 
V.  Hallock.  8  HowPr  (N.  T.)  72.  (8> 
For  the  delivery  of  personal  property 
and  for  moneys  paid.  Keller  v.  Boatr 
man,  49  Ind.  104.  (9)  For  money 
had  and  received  as  the  proceeds  of 
certain  stocks  and  for  unlawful  eon- 
version  thereof.  Dodge  v.  Glenden- 
nlng.  16  NYSt  8.  (10)  For  breach  of 
a  written  contract  of  employment, 
and  also  for  the  value  of  services, 
regardless  of  the  contract,  when  both 
relate  to  the  same  transaction.  Go- 
lucke V.  Lowndes  County,  123  Oa.  412, 
51  SB  406.  (11)  For  limited  and  for 
absolute  divorce,  Hoffman  v.  Hoff- 
man, 35  HowPr  (N.  T.)  384.  (12)  For 
a  penalty  under  a  statute  and  for  an 
Injunction  against  the  offense.  Lam- 
port V.  Abbott,  12  HowPr  (N.  T.)  340. 
(13)  For  trespass  and  ejectment  and 
trespass  quare  clausum.  Budd 
Bingham,  18  Barb.  (N.  Y.)  494.  (14) 
Where  one  count  charged  that  a  hus- 
band acted  as  the  agent  of  his  wife 
in  the  purchase  of  goods,  and  an- 
other charged  that  the  husband  paid 
out  money  for  such  goods,  which  he 
obtained  from  the  sale  of  coods  frand- 
ulently  procured.  Scherer  v.  Tyrrell, 
28  NTWklyDlg  476. 

78.  Vaule  v,  Steenerson,  68  Minn. 
110,  65  NW  257;  White  v.  Improved 
Property  Holdlpg  Co.,  140  App.  Dlv. 
529.  126  NTS  366;  Realty  Transfer 
Co.  V.  Cohn-Baflr-Myers,  etc.,  Co.,  182 
App.  Dlv.  286,  116  NTS  1110  [aff  60 
Misc.  623,  113  NTS  9941;  Kaufman  v. 
Morris  Bldg.  Co.,  126  App.  Dlv.  388, 
110  NT-S  663;  Krani  v.  Lewis,  115 
App.  Dtv.  106.  100  NTS  674;  Drexel 
V.  Hollander,  118  App.  Dtv.  25,  98 
NTS  104  (for  conversion  of  property 
and  breach  of  contract  to  pay  for 
same  property) ;  MeClnre  v.  AVllson, 
18  App.  Dlv.  274,  48  NTS  809:  Hill  v. 
M^ana,  71  Misc.  681,  188  STTS  819; 
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provide."  .  While  it  has  been  said  that  no  Batiefae- 
tory  definition  has  been  given  as  to  what  eonsti- 
tutes  inconsistency,'*  the  test  is  not  whether  both 
causes  of  action  can  be  eonounently  maintained  and 
a  recovery  had  on  both/^  but  to  oonstitnte  ineon- 
sisteney  so  as  to  preclude  a  joinder  the  causes  mnst 
be  inherently  repugnant  and  contradictoi^J* 
Causes  are  inconsistent,  however,  so  as  to  preclude 
their  joinder  in  the  same  complaint,  where  the 
assertion  of  one  is  necessarily  repugnant  to  the 
theory  upon  which  the  other  rests;"  or,  as  some- 
times expressed,  where  to  assert  one  of  them  is  to 
negative  the  other/*  as  where  one  cause  of  action 
is  in  aflbmance,  and  the*  other  in  disaffirmance 
of  a  contract.^**  The  requirement  of  consistency, 
it  has  been  said,  relates  to  causes  of  action  which 
grow  oat  of  a  single  event  or  transaction,  or  out 
of  a  series  of  events  or  transactions  which  are 
eonneeted,  and  not  to  causes  of  action  arising  upon 
entirely  separate  and  disconnected  facts."  In  apply- 
ing the  role  a  distinction  is  also  to  be  observed 

Hoaff  V.  Lehigh  Valley  R-  Co.,  S5 
MlBC.  388,  106  NY8  200;  Sweet  T. 
Ingerson,  12  HowPr  331. 

73.  Salter  v.  Bronx  Nat.  Bank,  160 
App.  Div.  639,  135  NYS  702;  Kaufman 
V.  Morris  Bldg.  Co.,  126  App.  DIv.  888, 
110  NTS  663;  Kranz  v.  Lewis,  115 
App.  Div.  106,  100  NYS  674;  Drexel 
V.  Hollander,  112  App.  Dlv.  25,  98 
NYS  104:  Conde  v.  Rovers,  74  App. 
Div.  147,  77  NYS  618;  Hill  v.  McKane, 
71  Misc.  S81,  128  NYS  819. 

74.  Conde  v.  Rogers,  74  App.  Dlv. 
147,  149.  77  NTS  518  (where  the  court 
said:  satisfactory  deflnltion 
seems  to  have  been  given  to  that 
phrase  In  the  provialon  of  the  statute 
that  the  causes  of  action  must  bs 
•coDSlstent  with  each  other"'). 

n.  Hill  V.  McKane,  71  Misc.  581, 
ESS.  12S  NYS  819  (where  the  court 
aald:  "Vrom  the  language  used  in 
some  of  the  cases  it  mlnit  be  sup- 
posed that  the  test  was  whether  both 
eauscs  of  action  could  be  concur- 
rently maintained  and  a  recovery  bad 
on  both.  ,  .  .  This,  however.  Is 
not  the  test,  for  It  has  been  expressly 
lisld  that  the  complaint  may  state 
two  f>r  more  causes  of  action  even 
though  It  Is  apparent  that  both  the 
alleced  causes  of  action  arose  from 
tha  same  transaction  and  that  only 
one  cause  of  action  can  In  fact  exist"). 

VS.  Siefken  v.  Brie  R.  Co.,  ST  Misc. 
£22,  223.  107  NTS  lOftO  (where  the 
court  said:  *x:;anses  of  action,  to  be 
Inconsistent  with  each  other,  must  be 
Intrinsically  and  Inherently  discrep- 
ant, inharmonious,  and  logically  in- 
compatible with  and  contradictory  to 
each  other").  See  ajso  Wright  v. 
Skinner.  136  Fed.  654;  Selter  v.  Blsch- 
cB.  C3  Mo.  A-  157:  Astln  v.  Chicago, 
etc™  R.  Ckk.  us  Wise  477.  128  NW  265, 
31  1.RANS  15S  and  note. 

*^rcons)stenoy  means  such  repug- 
narcT  that  the  proof  of  one  of  the 
fTO-^sds  alleged  for  a  recovery  neceF- 
sartly  di^roves  another  ground  for 
rt^overr  contained  In  the  same  plead- 
i.-r"  Seiter  t.  Blschoff,  6S  Bio.  A. 
:>r.  15>. 

U]   CassM  mot  iBooasUrttaV— (1) 

C:"  -ror.-law  «nd  statutory  cauiies  of 
?"'cn  based  upon  (the  mime  tttiitu  of 
fACCs.  to  recover  uamagea  suHtitlnrtl 
t^roMirti  being  induced  to  b«>con>e  a 
s;.vVh<>Ider  in  a  oorporntlon  by  fiilwo 
9i.«:«;!ients  In  a  report  mntle  Iw  di*- 
f*— Urit.  are  not  in  inns  latent  dhiU-h- 
ir^cp  V.  Toung,        App.  IMv,  4117,  K7 

aira:r*l  a  sh«-ri(r  for  futlurB  lo  levy  an 
a;;Av-ht'«nt.  and  for  (»llur»  in  ifvy 
ex^fcaiion  after  JwHnnenl.  In  lh»  Mutun 
at.'-:-i.>a  tOhitiemlen  v,  Oroahy,  5  Khh. 
A,        4S  l»  nor  are  cmmiM 

la  trespass  «)uarv>  c)nu«iim  and  dn 
b^>nw  aspeinatls  tOarler  V.  WuUni'tt, 
J***:  l*»  or  muHla  for  inniitiv 
rt«»lv«d  and  mi  a  uuta  glxun 


between  eases  where  the  e<Hi^laint  states  ffii^tr'. 
eaoses  whieh  are  so  inherraitly  repugnant  and  cos 
tradictory  that  the' assertion  of  one  neeeanrilf  nn 
stitutes  an  election  and  preelodes  an  assotion  d 
the  other,  and  eases  where  it  merely  stata  in  the 
form  of  different  eaoses  varyii^  gronnds  or  theoiits 
upon  whien  plaintilE  elaims  'to  recover  tm  wUt  is 
essentially  but  one  cause  of  aetioo,**  or  vbere.  if 
the  complaint  be  regarded  as  in  £aet  stating  ^em:: 
canses  of  action,  only  one  recovery  is  sought  and 
the  causes  are.  so  stated  because  of  an  uaeertaini}' 
as  to  which  of  them  the  evidence  may  establish,  or 
it  may  appear  that  plaintiff  is  entitled  to  reeover 
on."  Jn  cases  of  the  latter  character,  and  partiri- 
larly  where  the  matters  as  to  which  plamtiS  ^ 
uncertain  are  peculiarly  within  the  knowledge  of 
defendant,"  plaintiff  may,  without  the  complaio'. 
being  objectionable  for  inconsistency,  set  up  in  tbe 
form  of  different  causes  of  action  his  different 
^unds  or  theories,  althon^  there  may  be  tout 
inconsistency  as  to  tiie  facta  alleged.**   Vn&er  tha 


In  settlement  of  the  same  claim 
(Schultz  V.  Kosbab,  125  Wis.  157,  103 
NW  237);  (6)  or  for  malicious  prose- 
cution and  for  false  Imprisonment 
(Castro  V.  De  Urlarto,  12  Fed.  250; 
Marks  v.  Townsend,  97  N.  T.  690; 
Warren  v.  Dennett.  17  Misc.  86,  39 
NTS  830;  Halght  v.  Webster,  18 
NTWklyDlg  108.  Contra  Nebenzahl 
V.  Townsend,  61  HowPr  (N,  Y.)  353). 

[b]  rzana  sad  braaeh  of  warranty. 
— (1)  It  has  been  held  that  causes  of 
action  for  fraud  or  misrepresentation 
and  for  breach  of  warranty  In  regard 
to  the  same  matter  are  not  Inconsis- 
tent, and  may  be  Joined.  Klmber  v. 
Young,  187  Fed.  744.  70  CCA  178; 
Spangler  v.  Kite,  47  Mo.  A.  230.  (2) 
There  are,  however,  decisions  to  the 
contrary.  Springsteed  v.  Lawson,  14 
AbbPr  (N.  Y.)  328,  23  HowPr  302; 
Sweet  V.  Ingerson,  12  HowPr  (N.  T.) 
331,  (3)  In  some  cases  the  question 
has  been  determined  without  express 
reference  to  the  question  of  incon- 
sistency, merely  as  a  question  of  Join- 
ing causes  in  contract  and  tort  aris- 
ing out  of  the  same  transaction.  See 
infra  i  244. 

77.  Kaufman  v.  Morris  Bids.  Co.. 
126  App.  Div.  888,  110  NTS  668:  Edi- 
son Slectrlo  Ilium.  Co.  v.  Franklin  H. 
Kalbflelsch  Co.,  117  App.  Dlv.  843,102 
NTS  103»:  Krans  v.  Iiewls,  115  App. 
Dlv.  106,  100  NTS  «?4:  Drexel  v.  Hol- 
lander, il2  App.  Dlv.  25,  08  NYS  104 
(cause  of  action  for  conversion  of 
Iffoperty,  proceeding  upon  the  theory 
that  the  title  thereto  is  In  plnlntlfC. 
and  cause  of  action  for  breach  of  con- 
tract of  Bale  In  refusing  to  pay  for 
the  property,  proceeding  upon  the 
theory  that  the  title  Is  In  defendant); 
Hill  v.  McKane,  71  Misc.  581,  128 
NTS  819. 

78.  Kaufman  v.  Morris  Bidg.  Co., 
136  App.  Dlv.  388,  110  NYS  663;  Bdl- 
son  Electric  Ilium.  Co.  v.  Franklin 
H.  KnlhnelPch  Co..  117  App.  Dlv.  842, 
102   NYS  1039. 

7t.  HosB  V.  Sheldon.  (Ky.)  119  SW 
225t  Renlty  Transfer  Co.  v.  Cohn- 
H«i«r-Myrri«,  etc.,  Co..  132  App.  Dlv. 
2liG.  118  NTS  1110  [aff  60  Misc.  623.  113 
NVS  8!t41;  Kdlson  Electric  Ilium.  Co. 
V.  Knuiklln  11.  Knibflelsch  Co..  127  App. 
Dlv.  2ns.  llj  NYS  462:  Kaufman  v. 
MnrrlH  HIdg.  Co..  126  App.  Dlv.  888, 
IH)  NYS  flfiS;  Kran«  v.  Lewis.  115 
Al>l>,  Dlv.  106,  100  NYS  874;  McClure 
V  WIlNiMt,  13  App.  Dlv.  274.  43  NYS 
imi  l.i>mh  V.  Itlohard.  45  Misc.  129, 
!i|  NVri  tl8t;  McLennan  v.  n%ntlc«k 
Kft  Win.  VJl.M  NW  7«4. 

fit)  Oaaoellattoa  of  eoatisot  and 
Aaniagss.— (1^  Where  a  suit  Is 
lii'tiiiitlii  It)  oniii^l  n  contract  on  the 
Hi'itiiitil  llittt  It  WHK  obtained  by  fraud 
til-  dulri'i'ii  liilii  by  mistake,  a  claim 
iiW  iluiiirtDOM  fitr  a  breach  of  the  con- 
ititi'l  Kitniiiit  bn  jDlnod.  as  the  two 
rlitiiitM  Mt'»  Uit'iiitNUtent  (Itoas  v.  8h^ 


don,  (Ky.)  119  SW  225;  Lomb  v.  Rich- 
ard. 45  Misc.  129.  91  NYS  881);  i.il 
but  If  the  rescission  Is  sought  on  Jti 
ground  that  one  of  the  parties  ha.^ 
wholly  failed  to  perform  bis  pArt  cf 
the  contract,  a  claim  for  damages  icif 
be  Joined  (Ross  v.  Sheldon,  (Kj.' 
119  SW  225). 

80.  Hill  V.  McKane.  71  Misc. 
588,  128  NTS  819  (where  the  conn 
said:  "It  Is  evident  that  where  two 
or  more  causes  of  action  arise  up^n 
entirely  separate  and  dl3Conii«citri 
facts  there  can  be  no  Inconsistttn.v 
between  them.  The  requlremenl  oi 
the  Code  that  causes  of  action  mn*' 
be  consistent  if  they  are  to  be  unSt*-'- 
in  the  same  complaint  must  therefo 
relate  to  causes  of  action  which  gros 
out  of  a  single  event  or  transaction, 
or  out  of  a  series  of  events  or  trac^- 
actions  which  aro  connected"). 

81.  Logan  v.  Whitley.  129  App- 
DIv.  666,  114  NTS  255;  Hill  v.  Mc- 
Kane, 7i  Misc.  681,  128  NYS  Hf; 
Astin  V.  Chicago,  etc.,  B.  Co..  IIJ  Wis 
477.  128  NW  266,  SI  LRANS  lag 
note. 

88.  Astln  V.  Chicago,  etc.  R.  Co. 
143  Wis.  477,  128  NW  265.  31  LRA>3 
158.  See  also  First  Nat.  Bank  v.Cb- 
clnnati.  etc.,  R.  Co.,  9  Oh.  Dec  (Re- 
print) 702,  16  C^ncLBut  399. 

88.  Rucker  v.  Hall.  105  Cat  iSS. 
S8  P  962;  Longprey  v.  Yates,  31  Bn 
<N.  T.>  482. 

at.  n.  S.— New  York  L.  Iim.  Ce 
V.  Rankin,  162  Fed.  103,  89  CCA  1«1 

Cal.— Rucker  v.  Hall,  105  CaL  4!S. 
38  P  962. 

Iowa. — ^Hendrtx  v.  I^tonmeau.  IW 
Iowa  461,  116  NW  729;  C:amp  v.  Til 
son,  16  Iowa  22% 

Mo. — ^Brlnkman^.  Hunter,  73  Mo 
172,  39  AmR  492;  Belter  v.  BifchoS 
63  Mo.  A.  157;  Roberts  v.  Quincj. 
etc..  R.  Co.,  43  Mo.  A.  287. 

N.  Y. — I^ogan  v.  Whitley,  l^S  App. 
Dlv.  666,  114  NTS  255;  Shirle.v  r 
Bemhelm,  123  App.  Dlv.  428,  lOT  NT» 
946. 

Oh.— First  Nat  Bank  v.  ClncfnnsH. 
etc.,  R.  Co..  9  Oh.  Dec.  (Reprin!) 
16  CincLBul  399;  CltiEens*  Nat  Bas>: 
V.  Cincinnati,  etc.,  R.  Co.,  S  Oh.  EW- 
(Reprint)  .788.  9  CincLBul  355. 

Wis. — Astln  V.  CThlcago,  etc,  R  Ov. 
143  Wis.  477.  128  NW  266,  31  LRA.Ns 
158;  Whitney  v.  Chicago,  eta,  E.  Co, 
27  Wis.  327. 

Stattar  Mm*  oanM  of  actios  u 
■macato  oonnts  see  Pleading  [31  Ci'C 
13171221. 

[a]  "«T*""  carrier  and  vu** 
TtirwfTff** — In  an  action  against  a 
railroad  company  .to  recover  for 
loss  of  goods,  where  plalntM  does 
know  whether  they  were  lost  vhw 
In  transit  or  after  their  arrival  at 
their  destination  and  *^Ue  In  defend- 
ant's warehouse,  he  may  state  eii»- 
rate  causes  of  action,  one  obaiglnc  <«■ 
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lie,  i_f  plaintiff  aetka  bat  one  recovery  for  the 
,me  matter,  he  may,  in  order  to  meet  the  exigencies 

proof,  declare  in  the  form  of  separate  causes, 
ylh.  upon  a  written  eontract  and  an  oral  contract, 
'  upon  an  express  contraet  and  an  implied  con- 
acty^  as  upon  an  express  contract  and  a  quantum 
emit.®''  So  also  a  prayer  for  alternative  relief 
>es  not  in  itself  render  the  complaint  incon- 
stent,**®  although  a  party  cannot  set  up  one  cause 
c  action  and  ask  that  in  case  it  proves  unfounded 
iotlier  cause  of  action  be  tried.** 

[4  2271  4.  Oansas  Having  Different  Places  of 
TiaL.  It  not  permissible  to  joi^  causes  of  action 
equirixig  different  places  of  trial,"*  as  when  tbey 


relate  to  lands  situated  in  different  counties.'^ 

228]  6.  Causes  Subject  to  Dlffsrent  Limits- 
tions.  It  is  no  objection  to  a  joinder  of  causes  of 
action  that  they  are  subject  to  different  rules  of 
limitation." 

[$  229]  6.  Oanses  Belonging,  to  Different 
Classes.^  Where  the  causes  of  action  which  may 
be  joined  are  classified  by  the  codes,  a  joinder  of 
causes  of  action  falling  in  separate  classes  is  as  a 
general  rule  prohibited;**  as,  under  particular  code 
provisions,  in  the  case  of  causes  of  action  arising 
out^of  contract  and  out  of  tort;^  or  for  injuries  to 
the  person  and  to  property,**  or  injuries  to  the 
person  and  to  character;*'  oj:  injuries  to  realty  and 


»nda.nt  as  a  onninon  oarrler  and  the 
tiler  wtm  a  warehonaenuui.  Whitney 
.  Chicavo,  etc.,  It.  Co..  27  Wis.  327. 

[bl  <HwnaHm-law  aaft  MatatOTT 
•SliiK*>UM<--Two  caUMB  of  action  for 
ersonal  Injurjr,  both  growing  out  of 
h«  aamtt  oocurr«nc«  and  involving 
he  same  parties,  the  first  being  at 
ommon  law  alleging  negligence  artd 
reedom  from  contributory  iiegilgence, 
tnd  the  second  under  a  statute  under 
rhlch  It  Is  unnecessary  to  plead  free- 
lom  from  contributory  negligence, 
i.re  not,  because  of  the  difference  In 
character  of  testimony  required  to 
•»tablish  (hem,  inconsistent  with  each 
:>ther.  Slefken  v.  Erie  R.  Co'.,  67  MUc 
i22.  107  NYS  1060. 

[c]  Contrsot  and  eompTOmlM 
fcgTsemeut, — A  cause  of  action  upon 
a.  policy  of  Insurance  and  a  cause  of 
action  upon  a  compromise  agreement 
respecting  the  claim  under  the  policy 
may  be  joined  In  different  counts  of 
the  same  petition,  where  it  appears 
that  plaintiff  asserts  but  a  single, 
right  of  recovery,  which  is  so  stated 
in  the  different  counts  as  to  enable 
him  to  recover  upon  the  policy  or  the 
a^eement,  according  to  whichever 
may  prove  to  be  the  true  basis  of  his 
right.  New  York  L.  Ins.  Co.  v.  Ran- 
Xln.  162  Fed.  103,  89  CCA  103. 

85.  Hendriz  v.  Letoumeau,  139 
Iowa  451,  116  NW  729. 

86.  Wiley  v.  Locke,  81  Kan.  14S, 
tQ5  P  11,  24  IiRANS  1117,  19  AnnCas 
241. 

87.  U.  S.— Shaw  V.  Hotchkiss,  14S 

Fed.  680. 

Cat. — Cowan  v.  Abbott,  92  Cal.  100, 
2S  p  213. 

Kan. — Berry  ▼.  Cratg,  76  Kan,  S45, 
91  P  913. 

MOnt. — Neuman  t.  Grant,  S<  Mont. 
77.  92  P  «8. 

it.  T. — Rubin  V.  Cohen,  129  App. 
T>iv.  3>5,  113  NTS  843;  Blank  v. 
Hartshorn,  37  Hun  101;  Longprey  v. 
Yates.  SI  Hun.  432.  i 

Tex. — ^Morrison  v.  Bartlett,  (Civ. 
A.>  131  SW  1146;  Fant  v.  Andrews, 
(Civ.  A.)  46  SW(909. 

Wvo.— E.  D.  Metcalf  Co.  t.  Gilbert, 
19  Wyo.  331,  116  P  1017. 

88.  Wilson  v.  Pord,  148  App.  Div. 
307.  133  NYS  33  (action  to  enjoin  de- 
fendant from  making  any  use  of  a 
certain  alley,  or,  falling  in  that,  to 
enjoin  Its  use  for  a  particular  purpoffe, 
according  as  It  may  appear  that  de- 
fendant has  no  rifoht  therein,  or  only 
A  limited  right);  Tounsr  v.  Kdwards, 
n  HowPr  (N.  Y^  201 :  Harris  v.  War- 
lick.  (Tex.  Civ.  A.)  42  8W  856;  Hunt 
V.  Worsfold,  11896]  2  Ch.  224;  Bagot 
V.  Easton,  7  Ch.  r>.  1. 

89.  Robinson  v.  Rice,  20  Mo.  229; 
Sandford  v.  New  York  Fourth  Nat. 
Bank.  60  Hun  484,  IS  NYS  181-  Max- 
well V.  Farnam,  7  HowPr   (N.  Y.) 

.  236;  Morel  v.  Westmoreland,  [lOOS] 
1  K.  B.  64;  Atty.-Qen.  v.  Durham,  46 
la.  T.  Rep.  N.  S.  16.  Compare  St. 
IjouIs  Southwestern  R!  Co.  v.  Hengst, 
a«  Tex.  Civ.  A.  217,  81  SW  832. 

9a  Wilson  T.  Louisville,  etc.,  R. 
Co..  112  J6W  68K,  36  KyL  985;  Slaca 
V.  Brunet,  13  Porto  Rico  153;  Mc- 
Donald V.  Alford,  32  Tex.  85;  Hackett 
V,  Carter,  88  Wis.  394.  See  also  Roan 
r.  Raymond,  IS  Tex.  78. 
la]  It  is  wjaesirty  fa«lgatt  by 


the  codes  In  some  states,  aa  one  of 

the  conditions  precedent  to  joining 
several  causes  of  action,  that  e8<»i 
may  be  brought  in  the  same  county. 
Wilson  V.  Louisville,  etc,  R.  Co..  112 
BW  S8S,  83  ^L  986. 

91.  HcDon^d  V.  Alford,  32  Tex. 
35;  Bbickett  v.  Carter,  38  Wis.  394. 

9fl.  Porter  t.  International  Bridge 
Co.,  45  App.  Div.  416,  60  NYS  819  [aff 
163  N.  Y,  79,  57  NE  174]. 

93.  As  affsotlar  OUtenat  defMifl- 
anta  see  infra  9  262. 

94.  U.  S.— Ohman  v.  New  York,  168 
Fed.  953  (under  New  York  code); 
Bruce  v.  Murray,  123  Fed.  386.  59 
CCA  494   (under  Alaska  code). 

Cal. — Xiamb  v.  Harbaugh,  105  Cal. 
680,  39  P  56;  Cosgrove  v.  Fisk.  90 
Cal.  75,  27  P  56;  Reynolds  v.  Lincoln, 
71  Cal.  183,  9  P  176,  12  P  449;  Bowles 
V.  Sacramento  Tump.,  etc.,  Co.,  6  Cal, 
284;  Schermerhorn  v.  Los  Angeles 
Pac  R.  Co.,  18  Cal.  A.  454,  123  P  351. 

Ida. — Kruger  v.  St.  Joe  Lumber 
Co.,  11  Ida.^04,  83  P  695. 

Mo, — Williams  Cooperage  Co.  v, 
Bollinger.  122  Mo.  A  450,  99  SW 
812. 

N.  Y. — Galusha  v.  Galusha,  138  N. 
Y.  272.  33  NB  1062;  Thomas  v.  Utlca, 
etc.,  R.  Co.,  97  N.  Y.  246;  Salter  v. 
Bronx  Nat.  Bank,  150  App.  Div.  639, 
136  NYS  702;  Paul  v.  Ford,  117  App. 
Div.  151,  102  NYS  359;  Peo.  V.  Welle, 
52  App.  Div.  583,  65  NYS  319;  Teall 
V.  Syracuse,  82  Hun  332;  Townsend 
V.  Coon,  7  NYClvProc  56;  Sullivan 
V.  New  York,  etc.,  R.  Co..  1  NYClv 
Ppoc  285;  Landau  v.  Levy,  1  AbbPr 
376;  Dewey  v.  Ward,  12  HowPr  419; 
Alger  V.  Scoville.  etc.,  6  HowPr  131; 
Durkee  v.  Saratoga,  etc.,  R.  Co.,  4 
HowPr  227:  Helck  v.  Relnhelmer,  23 
NYWklyDig  473. 

N.  C— Sutton  V.  McMillan,  72  N.  C. 
102;  North  Carolina  Land  Co.  v. 
Beattr.  69  N.  C.  829. 

N.  D. — Hares  v.  Wormlngton,  8  N. 
D.  329,  79  NW  441. 

Porto  RicB. — Rodrlgnei  t.  Rodri- 
guez, 17  Porto  Rico  703;  Siaca  v. 
Brunei,  13  Porto  Rico  163. 

Utah. — ^Ferguson  v.  Burt,  2  Utah 
388.  f 

"A  misjoinder  of  causes  of  action 
Is  a  Joinder  of  causes  belonging  to 
different  classes,  such  as  contract  and 
tort,  a  money  demand  oh  contract, 
and  a  claim  to  recover  real  property.'' 
Coddlngton  v.  Canaday,  157  Ind.  243, 
255,  61  NE  567. 

[a]  lUnstTStloiub — It  has  been 
held  that  the  following  causes  can- 
not be  Joined:  (1)  For  a  personal  In- 
jury and'  for  a  statutory  penalty. 
Sullivan  V.  New  York,  etc.,  R.  Co.,  1 
NYClvProc  285.  (2)  For  a  penalty 
for  cutting  trees  on  a  forest  reserve 
and  for  cutting  timber  of  plaintiff 
without  his  consent.  Peo.  v.  Wells, 
52  App.  DIv.  583,  65  NYS  319.  (8) 
For  foreclosure  of  a  seed  lien  and 
for  conversion  of  the  grain  on  which 
the  lien  Is  claimed.  Mares  v.  Wor- 
mlngton, 8  N.  D.  329,  79  NW  441.  (4) 
For  recovery  of  personal  property 
and  to  set  aside  a  Judgment.  Wil- 
liams Cooperage  Co.  v.  Bollinger,  122 
Mo.  A.  460,  99  SW  812.  (6^  For  ab- 
solute divorce  and  to  set  aside  a  deed 
of  eeparaticn.  Xlalusba  v.  Galusha, 
138  nTy.  272,  88  NSS  1062.    (S>  For 


conversion  and  to  recover  prooeeda 
of  the  same  property.  Teall  v.  Syra- 
cuse. 32  Hun  (N.  Y.)  332.  (7)  Against 
a  railroad  company  for  failure  to  • 
maintain  a  farm  crossing  as  required 
by  statute  and ,  for  injury  to  realty. 
Thomas  v.  Utlca,  etCr-R.  Co.,  97  N.  Y. 
246.  (8)  For  recovery  of  real  prop- 
erty and  cause  of  action  against  de- 
fendant as  trustee.  Reynolds  v.  Lin- 
coln, 71  Cal.  183,  9  P  176,  12  P  449. 
(9)  Upon  contract  and  against  de- 
fendant as  trustee.  Alger  v.  Scoville, 
etc,  6  HowPr  (N.  T.)  131.  (10)  For 
possession  of  teal  property  with  dam- 
ages for  its  detention  and  a  claim 
for  consequential  damages  from  the 
change  of  a  road  by  which  plaintiffs 
business  was  Injured.  Bowles  v. 
Sacramento  Turnp.,  etc.,  Co.,  5  Cal. 
224 

[b]  Vew  oaues  added  by  amntd- 
ment^— (1)  Where  new  causes  of  ac- 
tion are  added  by  amendment,  they 
must  be  of  the  same  class  as  those 
set  out  in  the  original  complaint 
(Brown  V.  Leigh,  49  N.  Y.  78),  (2) 
except  where  the  causes  of  action  In 
the  original  complaint  are  abandoned, 
in  which  case  it  la  only  necessary 
that  the  different  causes  in  the 
amended  complaint  should  all  belong 
to  the  same  class  (Brown  v.  Leigh, 
49  N.  Y.  78). 

96.  Raynor  v.  Brennan,  40  Hun 
(N.  Y.)  60;  Teall  v.  Syracuse,  32  Hun 
(N.  Y.)  332:  Hunter  v.  Powell,  15 
HowPr  (N.  Y.)  .221;  Hodpes  v.  Wil- 
mington, etc.,  R.  Co.,  105  N.  C.  170,  10 
SE  917;  North  Carolina  Land  Co.  v. 
Beatty,  69  N.  C.  329.  See  also  infra 
I  244. 

[a]  Caufles  of  aoUcn  for  conver- 
sion and  for  ml  aooouatlng' cannot  be 
Joined.  Thompson  v.  St.  Nicholas  Nat. 
Bank,  61  HowPr  (N.  T.)  163;  McDon- 
ald V.  EounUe,  68  HowPr  <N.  Y.) 
162. 

9fc  Lamb  V.  Harbaugh,  lOS  Cal. 
680,  88  P  5«:  Thelin  v<  Stewart,  100 
Cal.  372,  34  P  861;  McC^arty  v.  Fre- 
mont, 23  Cal.  196;  Schermerhorn  v. 
Los  Angeles  Pac.  R.  Co.,  18  Cal.  A. 
454,  123  P  351;  Krujrer  v.  St.  Joe 
Lumber  C©..  11  Ida.  504,  83  P  695;- 
Taylor  v.  Metropolitan  El.  R.  Co.,  62 
N.  Y.  Super.  299;  Vock  v.  Auterboum. 
66  Misc.  222,  122  NYS  1023:  Campbell 
V.  Halllhan,  45  Misc.  325.  90  NYS  432 
(assault  and  battery  and  conversion 
of  personal  property). 

'Whether  one  or  moM  ea'naM  «M 
stated  see  supra  {  192. 

When  arising  out  of  the  same  tnuw- 
aotlon  see  infra  {  242. 

Sa]  Xn  Vew  Torlc,  under  the  old 
e  of  procedure  as  originally  en- 
acted, injuries  to  person  and  to  prop- 
erty were  placed  in  separate  classes. 
By  an  amendment  in  1852  they  were 
put  in  the  same  class.  Under  i  484 
of  the  present  code  of  civil  proce- 
dure they  are  again  placed  in  differ- 
ent classes.  Relily  v.  Sicilian  Asphalt 
Pav.  Co.,  170  N.  Y.  40,  62  NB  772,  88 
AmSR  636,  57  LRA  176. 

97.  Lamb  v.   Harbaugh,  106  f 
680,  39  P  56;  Dragoo  v.  Xevl.  8  T 
(Ky.)  620;  Anderson  T.  Hill,  B3  B 
(N.  Y.)  238. 

When  Ariafaiff  vst  at  hum  tram 
tton  see  Inftaf  841. 
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to  personalty;""  or  for  the  recovery  of  specific 
property  and  for  damages  for  injuiy  thereto,"*  or 
for  the  conversion  thereof;*  or  for  libel  or  slander 
and  assault,^  or  malieions  prosecution/  or  false 
imprisonment/  or  personal  injury ;°  and  in  this 
regard  the  same  rule  applies  to  special  proceedings 
as  to  ordinary  civil  actions*  Even  where  the  codes 
contain  provisions  authorizing  the  joinder  of 
causes  arising  out  of  the  same  transaction/  it  has 
in  some  cases  been  held  that  causes,  although  So 
arising,  cannot  be  joinied  if  they  fall  within 
different  classes  as  designated  by  the  other 
code  provisions/  but  on  the  other  hand  it 
has  been  expressly  held  that  no  such  limita- 


tion upon  these  '  general  provisions  was  in- 
tended, but  that  they  constitute  in  themselves 
a  distinct  class,*"  and  authorize  a  joinder  in. 
all  eases  ivfaere  the  causes  arise  out  of  the  same 
transaction,  unless  all  of  them  fall  within  some  one 
of  the  other  classes,^^  in  which  case  no  resort  to 
these-  general  provisioiu  iB  neceasaiy  in  order  to 
justify  the  joinder." 

23p]  7.  Contracts  Express  or  Implied.  Ordi- 
narily the  codes  expressly  authorize  the  joinder  of 
causes  of  action  upon  contract  express  or  implied." 
Under  these  provisions  it  is  permissible  to  join  a 
cause  of  action  upon  an  express  contract  with  one 
upon  an.  implied  contract,"  as  upon  a  quantum 


08.  Hall  v.  Louis  Weber  Bids-  Co., 
S6  MlBC.  551,  73  NTS  997  (damages 
to  peraonal  property  and  trespass  on 
realty). 

Wltn  axl«l2i|r  out  ot  sun*  txaaaao- 
ttoa  see  Infra  f  243.  .  «  ^ 

09.  Spalding  v.  Spaldtsg,  3  HowPr 

(N.  T.)  297. 

I.  Maxwell  V.  Farnum,  7  HowPr 
(N.  T.)  236. 

a.  Paul  V.  Ford,  117  App.  I>lv.  161, 
102  NTS  S69  (assault  and  aUnder); 
Anderson  T.  HIU,  63  Barb.  (N.  T.) 
238 

Green  v.  DavleS,  182  K.  T.  499, 
75  NE  53G,  8  AnnCaa  81ft  [rev  100  App. 
Div.  359.  91  NTS  470]. 

Jolader  as  oonatitntliur  lajnxiss  to 
ehsraotsr  see  supra  S  232. 

Wtasn  srlslnir  ont  of  Um  sams  trams- 
aoUOB  see  Infra. I  241, 

4.  Tandy  v.  Riley,  80  SW  776,  26 
KyL,  98,  82  SW  1000,  26  KyL  B93; 
Dragoo  v.  Levi.  2  Duv.  (Ky.)  520; 
Green  v.  Davles,  182  N.  T.  499,  76  NE 
536,  3  AnnCas  810  [rev  100  App.  Dlv. 
359,  91  NTS  470,  34  NTClvProc  1]: 
De  Wolfe  v.  Abraham.  161  N.  T.  186. 
45  NE  466  [rev  6  App.  Dlv.  172,  S9 
NTS  1029]. 

When  arislaff  ont  of  mm  tntMao' 
tton  see  Infra  a  241. 

5.  Anderson  v.  HIU,  SS  Barb.  (N. 
T. )  £38 :  Ferrotean  v.  Jobnwxm,  4 
MonthLBul  (N.  T.)  25. 

0.  Garrison  v.  Cox.  99  N.  C.  478, 
6  SE  124. 

7.  See  Infra  I  289.  ^ 

8.  Raynor  v.  Brennan,  40  Hun  (H. 
T.)  60;  Teall  v.  Syracuse,  32  Hun  (N. 
T.)  332;  Hunter  v.  Powell,  16  HowPr 
(N.  T.)  221:  North  Caroltna,  Land  Co. 
V.  Beatty,  69  N.  C.  329. 

9.  Eagan  v.  New  Tork  Transp.  Co., 
89  Misc.  Ill,  112,  78  NTS  209,  II 
NTAnnCas  394  (where  the  court  said: 
"The  words,  "and  not  Included  within 
one  of  the  foregoing  subdivisions,' 
are  not  restrictive,  and  do  not  stand 
in  the  way.  .  .  .  The  true  mean- 
ing is  that  causes  arising  out  of  the 
same  transaction  may  be  united, 
though  not  both  or  all  Included  within 
any  previous  subdivision  and  there* 
In  allowed  to  be  united")  \  Polley  v. 
Wllklsson,  5  NTClvProc  185;  Hard- 
ing v.  Ostrander  R„  etc.,  Co.,  64  Wash. 
221,  U6  P  636  (where  It  Is  said  that 
"it  Is  patent  that  the  law-makers  In- 
tended no  such  limitation").  See  also 
the  cases  Infra  notes  10-12. 

10.  Eagan  v.  New  Tork  Transp. 
Co..  39  MlBC.  Ill,  78  NTS  209,  11 
NTAnnCas  394:  PoUey  v.  Wllklsson, 
5  NTClvProc  185. 

II.  Mclnemey  v.  Main,  83  App. 
Div.  S4S,  81  NTS  689  (injuries  to  per- 
son and  to  property):  Eagan  v.  New 
Tork  Transp.  Co.,  39  Misc.  111.  78 
NTS  209,  11  NTAnnCas  394  (injuries 
to  person  and  to  property);  Poliey  v. 
Wllklsson,  5  NTClvProc  185  (tres- 
pass on  titnd  and  conversion  of  per- 
sonalty); Harding  v.  Oatrander  R., 
etc..  Co.,  64  Wa^.  224,  116  P  68S 
(contract  and  tort).  Sea  also  Infra 
ti  240-244. 

10.  See  Kaufman  v.  Morris  Bldr. 
Co..  126  App.  Dlv.  888.  110  NTS  668: 
Eagan  v.  Kew  Tork  Transp.  Co..  89 
Hlsc.  Ill,  78  NTS  209,  11  NTAnnCas 
394. 

IS.  U.  8.— Waahlngton-AUska  Bank 


v.  Stewart,  184  Fed.  673.  108  CCA  273 
(under  Alaska  code). 

Ala. — Western  Union  Tel.  Co.  v. 
Crumpton,  138  Ala.  632,  36  8  617. 
See  also  Armour  Packing  Co.  v. 
Vletch-Toung  Produce  Co.,  89  S  680. 

Ark. — Von  Berg  v.  Goodman,  85 
Ark.  605,  109  SW  1006;  Beekman 
Lumber  Co.  v.  Kittrell.  80  Ark.  228, 
96  SW  988. 

Cal. — Olmstead  v.  Dauphiny,  104 
Cal.  636.  83  P  505;  Remy  v.  Olds,  88 
Cal.  587,  26  P  365. 

Colo. — Orman  v.  Potter,  46  Colo.  64, 
102  P  893. 

Ga. — Aycock  v.  Austin,  87  Ga.  666, 
13  SE  582;  Cason  v.  Tye,  9  Oa.  A. 
385,  71  SE  593;  Tygart  v.  Albrltton,  6 
Ga.  A.  412.  63  SE  621. 

Hawaii. — Harrison  v.  Magoon,  13 
Hawaii  339. 

Ida. — Darknell  v.  Coeur  D'Alene, 
etc.,  Transp.  Co.,  18  Ida.  61,  108  P 
536. 

'   Kan.—^tevens  v.  Able,  16  Kan.  684. 

Ky. — Estep  v.  Hammons,  104  Ky. 
144,  46  SW  715,  20  KyL  448;  Jones 
V.  Johnson,  10  Bush  649. 

Mo. — McCormlck  Harvesting  Mach, 
Co.  V.  Blair,  146  Mo.  A.  374,  124  SW 
49. 

N.  T. — Parmenter  v.  Baker,  6  SUv. 
Sup.  167,  8  NTS  69,  24  AbbNCas  104; 
Zrskowski  v.  Mach,  16  Misc.  234,  36 
NTS  421;  Kent  v.  Oouse.  6  NTSt 
141;  Palen  v.  Bushnell,  18  AbbPr  301 
[aft  In  part  46  Barb.  241.  See  «.l80 
Roth  V.  American  Piano  Mfg.  Co.,  35 
Misc.  609,  71  NTS  1080  (holding  that 
plaintiff  In  attachment  may  properly 
unite  In  one  action  alt  bis  claims 
against  defandant  under  one  contract 
and  also  those  under  any  other  sub- 
ordinate or  incidental  contract). 

N.  C. — Robertson  v.  Atlantic  Coast 
Line  R.  Co.,  148  N.  C.  823,  62  SE 
413;  Logan  v.  Wallls,  76  N.  C.  416. 

Or.— Bade  v.  Hlbberd,  SO  Or.  601, 
93  P  864;  The  Victorian  No.  Two,  26 
Or.  194,  41  P  1103.  46  AmSR  616. 

S.  n.— Bowler  v.  Bank,«S2  8.  D.  71, 
Ufi  NW  617. 

Utah. — Kurts  v.  Ogden  Canyon  Sani- 
tarium Co.,  37  Utah  813,  108  P  14. 

Wash. — Bell  v.  Jovita  Heights  Co., 
71  Wash.  7.  127  P  289;  Hoylan  v. 
Moylan,  49  Wash.  341,  96  P  271;  Mc- 
Corkle'.v.  Mallory,  30  Wash.  632,  71 
P  186;  Dudley  v.  Duval,  29  Wash. 
628.  70  P  68. 

Wis. — Manning  v.  Galland-Hennlng 
Pneumatic  Malting  Drum  Mfg.  Co., 
141  Wis.  199,  124  NW  291,  18  AnnCas 
976;  Schultz  v.  Kosbab,  126  Wis.  157, 
108  NW  237:  Badger  Tel.  Co.  v.  Wolfe 
River  Tel.  Co.,  120  Wis.  169.  97  NW 
907:  Relndl  v.  Heath,  109  Wis.  670, 
86  NE  496. 

[a]  niasfceatloiw^— As  being  upon 
contract  express  or  Implied  It  is 
proper  to  Join  the  following  causes: 
(1)  Different  causes  of  action  against 
a  telegraph  company  for  failure  to 
deliver  different  messages.  Western 
Union  Tel.  Co.  v.  Crumpton,  138  Ala. 
6^2,  36  S  617.  (2)  Causes  of  action 
on  two  forthcoming  bonds,  the  makers 
and  obligee  being  the  same  In  each. 
J^cock  V.  Austin.  87  Oa.  566,  13  SE 
682.  (8)  Causes  of  action  on  different 
notes  secured  by  the  same  mortgage. 
Kurti  V.  Ogden  Canyon  Sanitarium 
Co.,  8T  Utah  818, 108  P 14.   (4)  CausM 


to  recover  rent  and  to  recover  dam- 
ages for  failure  to  make  repairs  un- 
der the  provlsiohs  of  the  same  lease. 
Von  Berg  v.  Goodman,  86  Ark.  €05, 
109  SW  1006.  (5)  Cause  of  action 
for  services  rendered  by  plalntlCC,  for 
services  rendered  by  a  third  person 
for  defendant  and  assigned  to  plain- 
tiff, and  cause  of  action  for  damages 
for  revocation  of  a  submission  to  ar- 
bitration oT  the  first  mentioned  cause. 
Kent  V.  Crouse,  6  NTSt  141.  (6)  On 
express  contract,  for  services  ren- 
dered, and  on  contract  of  guaranty. 
Dudley  v.  Duval.  29  Wash.  628,  70 
P  68.  (7>  Upon  express  contract  and 
upon  a  running  account.  Crescent 
Mfg.  Co.  V.  N.  O.  Nelson  Mfg.  Co.. 
100  Mo.  326,.  13  SW  603.  (8)  Upon 
a  note  and  upon  an  account.  Thorpe 
v.  Dickey,  61  Iowa -676.  2  NW  681: 
Howard  v.  Shirley,  75  Mo.  A.  160; 
Sullivan  V.  Sullivan  Mfg.  Co.,  14  8.  C 
494.  (9)  For  breaches  of  covenants  in 
separate  deeds.  Nlchol  v.  Alexander. 
28  Wis.  118.  (10)  Several  demands 
ror  money  received  A>r  plalntlfTs  use. 
Orman  v.  Potter.  46  Colo.  64.  102  P 
893 

[b]  A  oanss  of  aothm  for  fMvA 
or  nsffUgeaio*  directly  connected  with 
a  contract  may  In  a  sense  be  said  to 
arise  out  of  contract,  and  may  be 
Joined  with  a  cause  of  action  on  the 
contract.  Jones  v.  Johnson.  10  Bush 
(Ky.)  649. 

[cl  In  taMaam  (1)  the  srtatute 
further  provides  that  when  the  ac- 
tion arises  out  of  contract  plaintiff 
may  Join  snob  other  matters  In  bts 
complaint  as  may  be  necessary  for  -a 
complete  remedy  and  a  speedy  satis- 
faction of  his  Judgment,  although 
such  other  matters  fall  within  some 
other  one  or  more  of  the  foregoing 
classes.  Mcintosh  v.  Zaring.,150  Ind. 
301,  49  NE  164:  Carr  v.  Hnette,  73 
Tnd.  878.  (2)  Another  provision  Is, 
that  all  of  the  causes  of  action  aris- 
ing out  of  a  contract  or  duty,  and 
not  falling  within  either  of  the  fore- 
going classes,  may  be  Joined:  and 
under  this  provision,  in  an  action  on 
a  guardian's  bond,  the  ward  may  seek 
to  set  aside  an  approval  of  the  guar- 
dian's accomtt.  State  Peekham, 
130  Ind.  198,  86  NE  28.  See  also 
State  V.  Parsons,  147  Ind.  679,  47  NB 
17.  62  AmSR  480. 

tdl  Kb  ibMaehwstts  (1)  the 
statutes  divide  personal  actions  into 
the  three  classes,  eontract,  tort,  and 
replevin  (see  Rev.  L.  C1002]  c  178  1  1). 

(2)  and  provide  that  the  declaration 
may  contain  any  number  of  counts 
for  different  causes  of  action  which 
belong  to  the  same  division  of  ac- 
tions (see  Rev.  L.  [1902]  c  178  I  6). 

(3)  Under  these  provisions  different 
causes  9f  action  arising  out  of  con- 
tract may  be  Joined.  Paul  v.  Dickin- 
son, 191  Mass.  88,  70  NE  964  (causes 
of  action  on  a  note  and  for  services 
rendered  as  an  attorney):  Ballon  v. 
WlUey,  180  Moss.  662.  62  NB  1064. 

14.  C^al.— Olmstead  v.  Daupblny, 
104  Cal.  636,  88  P  605:  Rmny  T.  Olds. 
88  Cal.  687,  26  P  SIS;  ^ler  t.  H1^ 
22  Cat  467.  88  AmD  78. 

Oa.— Tygart  v.  Albrttton.  6  (3a.  A. 
412.  68  SB  681.  _ 

Ida. — ^Darknell  v.  Coaur  D'Alwie,  etc, 
Tranap.sCa.  18  Ida.  «1.  lOS  P  B8i. 
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merniV  or  other  eonimon  conntB  in  asBUmpait;''  or 
to  join  canses  upon  different  implied  cootoactSf^^ 
or  a  cause  of  action  upon  a  written  contract  with 
«ne  upon  a  verbal  contract."  Causes  of  action,  all 
of  which  arise  out  of  <»)ntract,  may  he  joined,  al- 
though in  connection  with  one  of  them  the  enforce- 
ment of  a  lien  is  sought  as*  an  ancillary  remedy,^' 
or  although  some  arise  6ut  of  contracts  to  which 
plaintiff  ia  a  party,  and  the  others  were  acquired 
by  ass^ment,™  or  even  where  all  were  acquired  by 
assignment,  provided  in  either  case  they  are  against 
the  same  defendant;*^  but  a  claim  which  is  not  due 
at  the  time  the  action  is  instituted  cannot  be  joined 
with  other  claims  arising  out  of  contract  which  are 
due.^  Causes  which,  as  arising  out  of  contract,  may 
be  joined  with  each  other  or  with  other  causes  aris- 
ing out  of  contract  include  causes  of  action  upon 
judgments,"  upon  duties  imposed  by  statute,'*  and 
for  statutory  penalties.^"  It  has  been  held,  how- 
ever,, that  actions  upon  contract  do  not  include 
actions  for  the  foreclosure  of  mortgages  upon 
realty,**  or  to  enforce  assessments  made  at  differ- 
ent times  for  public  improvements;*^  and  that  as 


marriage  is  not  merely  a  civil  contract  bat  creates  a 
civil  status,  causes  for  absolute  div<nve  and  for  a 
separation  cannot  be  joined  as  arising  out  of  con- 
tract* 

[$  231]  8.  Injiiries  to  Feraon.  The  codes  ex- 
pressly authorise  the  joinder  of  causes  of  action  for 
injuries  to  the  person;**  and  plaintiff  may  join 
causes  of  action  for  separate  injuries  caused  .by 
separate  acta  of  n^ligence  on  the  part  of  the  same 
defendant.'''  Gaufua  of  action  for  false  impris<m- 
ment  and  for  malicious  prosecution  may  be  joined 
as  being  for  injuries  to  the  person,*^ 

[$  232]  9.  Injuries  to  Character.  The  codes  or- 
dinarily expressly  authorize  the  joinder  of  causes  of 
action  for  injuries  to  character;^  and  as  injuries 
to  character  it  is  permissible  to  join  causes  of  actios 
for  libel  and  for  slander or  different  causes  for 
slander;"  or  for  libel  and  slander  and  malicious 
prosecution,"  except  where  such  causes  fall  within 
different  divisions  of  the  statutory  classification." 

233]  10.  Injuries  to  Property.  Under  the  code 
provisions  authorizing  the  joinder  of  causes  of  ac- 
tion for  injuries  to  property"',  it  is  permissible  to 


Ky. — Bstep  v.  Hammona.  104  Ky. 
144.  46  SW  716,  20  KyL  448. 

Mo. — RemmerB  v.  Snubert,  IBB  Mo. 
X  588.  1S4  SW  1042;  McCormack  Hai^ 
vesting  Mach,  Co.  v.  Blair,  146  Mo.  A. 
274.  124  BW  49. 

N.  T. — Hawk  V.  Thorn,  64  parb. 
164;  Shelnart  v.  Ritchie.  116  NTS  117; 
Kent  V.  Crouse,  5  NTSt  141. 

Or.— Wavgy  v.  Soott,  28  Ob.  386,  45 
P  774. 

Porto  Rico. — Sotomayor  v.  Lee,- 18 
Porto  Rico  60. 

16.  U.  S.— Shaw,v.  Hotchklsa,  143 
Fed.  680. 

Cal.— Cowan  v.  Abbott,  92  Cal.  100, 
£8  P  213;  Remy  v.  Olds,  88  Cal.  637, 
26  P  365. 

Ga. — ^Ware  v.  Reeae,  59  Oa.  588. 

Ida. — Darknell  v.  Cceur  IVAlene, 
etc.,  Transp.  Co.,  18  Ida.  61,  108  P 
636. 

Kan. — Berry  v.  Cralff.  76  Kan.  845, 
91  P  913.  • 

Mo. — Remmers  v.  Shubert,  155  Mo. 
A.  588,  184  SW  1042;  Phillips  v.  Qelser 
Mfg-.  Co.,  129  Mo.  A.  396,  107  SW  471; 
Chllds  V.  Crithfleld,  66  Mo.  A.  422. 

Mont.-r-Neuman  v.  Grant,  86  Mont 
77,  92  P  43. 

Wis.— Badger  Tel.  Co.  v.  Wolfe 
River  Tel.  Co.,  120  Wis.  169.  97  NW 
907;  Waterman  v.  Waterman,  81  Wl«. 
17,  50  NW  668. 

Wyo. — B.  D.  Metcalf  Co.  v.  Gilbert, 
19  Wyo.  331,  116  P  1017. 

16.  Moore  v.  H.  Gaus,  etc,  Mfg. 
Co.,  lis  Ho.  98,  20  8W  976;  MeCor- 
macfc  Barvestlnff  Mach.  Co.  v.  Blair, 
146  Mo.  A.  274, 124  SW  49  {count  In 
asrampslt  for  soods  sold,  and  count 
on  a  promUHKnr  note  civen  for  the 
roods  and  claimed  to  nave  been  In- 
validated by  alteration):  Sehnlts  v. 
Kosbab,  126  WJ«.  157,  102  NW  til 
(count  on  note  and  count  for  money 
had  and  received).  See  also  Assump- 
sit, Action  of  [4  Cyc  8451. 

IT.    Freer  v.  Denton,  61  N.  T.  492. 

[a]  Xnplied.  pnnalses  to  repay 
aaonsT. — A  cause  of  action  to  recover 
back  money  paid,  on  the  ground  that 
defendant  refusea  to  perform  and  re- 
pudiated the  contract  under  which 
the  money  was  paid,  may  be  Joined 
with  another  to  recover  the  money 
paid,  upon  the  ground  that  it  had  been 
obtained  by  defendant  by  fraud,  each 
being  upon  an  Implied  contract.  Freer 
V.  Denton.  61  N.  T.  492. 

18.  Olbbs  V.  Dickson,  33  Ark.  107; 
Hamilton  County  v.  Newlln,  132  Ind. 
27,  31  NB  4SS. 

19.  Relndl  T.  Heath,  109  Wis.  570, 
«5  NW  4ftE. 

90.  TraMT  V.  Oakdale  Lumber,  etc., 
Co.,  78  CaL  187,  14  P  829:  Bell  v. 
Jovita  Heights  Ca,  71  Wa^.  7,  1S7 
P  289. 


SI.   Ounderson  t.  Thomas,  87  WU. 

406,  68  NW  760. 

aa.  Wurlltier  v.  Suppe,  38  Kan.  81, 
IB  P  862  (holding  that  the  right  con- 
ferred by  statute  to  proceed  by  at- 
tachment in  certain  cases,  although 
the  claim  Is  not  due,  does  not  create 
a  cause  of  action  with  regard  thereto 
which  may  be  joined  wlt&  causes  of 
action  arising  up<ni  clatma  which  are 
duel. 

23.  Bank  of  North  America  v.  Suy- 
dam.  CodeRepNS  (N.  T.)  326;  Moore 
V.  Nowell.  94  N.  C.  266:  Chllds  v. 
Harris  Mfg.  Co.,  68  Wis.  281,  82  NW 
43. 

[a]  Judgment  aad  sapr—  oosp 
ttBOt^ — ^Harrison  v.  Magoon,  18  Ebi- 
wali  339;  Chllds  v.  Han-isMfs.  Co., 
68  Wis.  281,  32  NW  48. 

[b]  Jndgmwats  against  the  Mune 
flrm  may  be  Joined,  although  the  firm 
has  been  sued  under  different  names 
In  the  actions  In  which  the  jndgments 
were  obtained.  Rutb  v.  Lowry,  10 
Nebr.  260,  4  NW  977. 

[c]  Bat  the  Judgment  debtors 
must  be  the  sama,  and  all  of  them  be 
made  defendants.  Baraes  v.  Smith, 
24  N.  T.  Super.  699. 

24.  Ballou  V.  Wllley,  180  Mass.  662, 
62  NE!  1064  (holding  that  an  action 
against  a  stockbroker  upon  account 
might  be  Joined  with  one  based  upon 
a  statute  authorising  the  reeoverjr 
of  money  deposited  with  the  broker 
for  the  purchase  of  stocks  upon  mar- 
gin contracts). 

as.   See  Infra  S  238. 

86.  Selklrit  V.  Wood,  9  NTClvProc 
141:  Tobln  v.  Smith,  1  OhSftCP  676, 
1  OhNF  76.  But  see  Sams  V.  Derrld^ 
103  Ga.  678,  80  SB  668  (holding  that 
where  different  mortgages  securing 
different  notes  are  given  on  the  same 
day  and  upon  the  same  land  plaintiff 
may,  after  all  of  the  notes  have  ma- 
tured, foreclose  all  of  the  mortgages 
In  one  action,  under  the  code  pro- 
vision authorising  the  Joinder  of 
causes  of  action  upon  contract). 

S7.  Dyer  v.  Barstow,  60  Cal.  652 
(holding  that  assessments  for  the 
grading  of  streets  do  not  constitute 
causes  of  action  arising  out  of  con- 
tract, within  the  application  of  the 
code  provision,  and  that  different  as- 
sessments made  at  different  times 
cannot  be  Joined  and  enforced  In  the 
same  action).  But  see  Swamp,  etc. 
Land  Diet.  No.  110  v.  Feck,  <0  Cal. 
408  (holding,  hut  without  reference  to 
any  particular  oode  provision,  that 
two  assessments  made  at  different 
times,  the  latter  being  supplemental 
to  the  former,  and  to  cover  the  ex- 
pense of  completing  the  work,  may 
tie  enforced  in  the  same  aatkm). 
[a]   When  wmwmaX  tmola  of  th* 


■aus  owBM  are  at— s— d  at  the  same 

Urns  for  the  same  improvement,  al- 
though separately  assessed,  there  Is 
in  fact  but  one  assessment,  and  one 
cause  of  action  for  failure  to  pay  the 
same,  which  may  be  enforced  in  a 
single  action.  Feo.  v.  Hagar,  68.Cai. 
171. 

as.  Conrad  v.  Conrad,  124  Avp.  DIv. 
780.  109  NTS  887  [ait  68  Misc.  876, 

107  NTS  655]. 

at.  See  codes  of  the  several  states. 
And  see  (Castro  v.  De  Urtarte,  12  Fed. 
260  [quot  N.  T.  Code  Civ.  Proc.  B  484 
subd  2];  Chocfaw,  etc..  R.  Co.  v. 
Hickey,  81  Ark.  679,  99  SW  839; 
Howell  V.  Fuller.  151  N.  C.  315,  66  SB 
131;  Astln  v.  CTilcago,  etc.,  R.  Co^ 
143  Wis.  477,  128  NW  265.  81  LRANS 
168  (causes  of  action  for  personal 
injuries,  one  based  upon  ordinary 
negligence,  and  the  other  upon  gross 
negligence). 

30.  Louisville,  etc.,  R.  Co.  t. 
Adams,  148  Ky.  618.  147  SW  284.  See 
also  cases  supra  note  29. 

81.  Castro  v.  De  ITriarte,  12  Fed. 
260;  Chrlsman  v.  Carney,  88  Ark. 
316;  Marks  v.  Townsend,  97  N.  T.  690; 
Thorpe  v.  Carvalho,  14  Misc.  SB4,  86 
NTS  1;  Halght  T.  Webster,  18 
NTWklyDlg  108. 

39.  See  codes  of  the  several  states. 
See  'also  Hargan  v.  Purdy,  93  Ky. 
424,  20  SW  432.  14  KyL  383;  Shore  T. 
Smith,  16  Oh.  St.  173;  Hellstem 
Katser,  108  Wis.  291.  79  NW  429;  and 
cases  Infra  notes  88-86. 

[a]  m  V«w  Tozk  (1)  the  code 
formerly  authorised  the  Joinder  of 
causes  for  Injuries  to  character  (see 
Martin  Hattlson.  8  AbbPr  8);  (2) 
but  the  present  code  contains  no  gen- 
eral provision  to  this  efltect,  but  makes 
a  distinct  class  of  actions  for  libel 
or  slander  (see  Code  Civ.  Proa.  |  484 
subd  8). 

S3.  Hargan  V.  Purdy.  98  Ky.  424. 
20  SW  432,  14  KyL  883;  Martin  v. 
Mattlson,  8  AbbPr  fN.  T.)  8;  Noonan 
V.  Orton.  32  Wis.  106. 
.  84.  Fred  V.  Traylor.  116  Ky.  94, 
72  SW  768,  24  KyL  1906;  Hellstem  V. 
Katser,  103  Wis.  391,  79  NW  429.  See 
also  Swlnney  v.  Nave,  22  Ind.  178. 

35.  Watts  V.  Hilton,  8  Hun  (N. 
T.)  806;  Martin  v.  Mattlson.  8  AbbPr 
(N.  T.)  8;  Watson  v.  Hazzard.  3 
CodeRep  (N.  Y.)  218;  Shore  V.  Smith, 
15  Oh.  St.  178. 

Ca]  nandtr  and  falae  and  maU- 
olons  charge  before  grand  inv.— Hull 
V.  Vreeland,  ,18  AbbPr  (N.T".)  182. 

86.  See  slipra  S  226. 

87.  See  codes  of  the  several  states, 
and  cases  Infra  notes  38-40. 

[a]  Andloatlon  of  prorlalOB^In 
construing  a  oode  provision  authoris- 
ing a  Joinder  of  cmm  of  aethm  for 
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join  diatinot  causes  of  aetion  for  injuriea  to  realty" 
or  to  personalty,"*  or  to  realty  and  to  penonalty,'*' 
except  vhere  injuries  to  realty  and  to  personidty 
coDstitnte  separate  classes.'^  In  applying  these 
provisions  tHe  term  "injnries  to  property"  is  given 
a  very  Inmid  and  ecnnprebensive  meaning,"  and 
ineludes  aU  injuries  whether  direct  or  «>nsequen- 
tia^*"  and  not  only  mere  injuries  to  property,  but  also 
its  entire  destruction,**  or  conversion;*"'  and  in-  a 
still  broader  sense  it  includes  all  injuries  vliicb  a 
person  may  sustain  in  his  rights  of  property."  It 
therefore  includes  causes  of  action  for  dsmages  for 
fraud  and  deceit/^  and  as  such  causes  are  for  in- 
juries to  personal  proper^,",  they  may  be  joined 
with  causes  for  a  conversion  of  personalty,*"  or 
with  causes  for  injury  to  realtyf  where  injuries  to 
realty  and  perspnalty  are  included  in  the  same 


"Injuries  to  property,"  the  court  said: 
"The  property  injured  may  be  the 
same  or  different:  it  may  be  either 
personal  or  real.     The  title  of  the 

filaintilE  to  redress  may  be  orlslnal 
n  respect  to  one  Injury,  while  In 
respect  to  the  other,  or  others,  the 
right  may  have  come,  to  him  by  as- 
signment.  Some  of  the  injuries  com- 
plained of  may  be  legal,  while  others 
may  be  of  an  equitable  character." 
More  V.  Massinl,  32  Cal.  590,  695. 

38.  Cal.— Astlll  V,  South  Tuba 
Water  Co.,  146  Cal.  B5.  79  P  594;  More 
T.  Massinl,  32  Cat.  690. 

Colo. — Crissey,  eta.  Lumber  Co.  v, 
Denver,  etc..  R.,Co.,  17  Colo.  A.  276, 
68  P  670.  „ 

Ky. — l^ulsvllle.  oICm  R.  Co.  v.  Hos- 
kins,  16  KyL  238.  See  also  Chesa- 
peake, etc.,  R.  Co.  V.  Hyde,  56  -SW 
423.  21  KyL  1756. 

Minn. — Aldrlch  v.  Wetmore,  B« 
mmv.  20,  57  NW  221. 

Mo.—Clapk  V.  Hannibal,  eta,  R.  Co., 
36  Mo.  202. 

N.  T.— Whatlinff  v.  Nash,  41  Hun 
S79. 

S.  D.— Tripp  V.  Tankton,  10  S.  D. 
616.  74  NW  447. 

Wis.— Brlckner  Woolen  Mills  Co.  V. 
Henry,  73  Wis.  229,  40  NW  809. 

[a]  Sliurtnitlona. — ^Plaintiff  may 
Jofn  the  following  causes.  fOr  injuries 
to  property:  <1)  Different  nuisances. 
AUtUl  V.  South  Yuba  Water  Co.,  146 
Cal.  66.  79  P  594.  (2)  Different 
wrontrfal  entries.  Whatling  v.  Nash, 
41  Hun  <N.  T.)  679.  (3)  injury  to^ 
different  mills  by  obstruction  of  water 
supply.  Brlckner  Woolen  Mills  Co.  v. 
Henry,  73  Wia.  229,  40  NW  809..,  (4) 
To  enjoin  sale  for  taxes 'and  tot  oam- 
aicea  caused, by  street  Improvements 
for  which  the  tax  was  laid.  Tripp  v. 
Tankton,  10  S.  D.  516,  74  NW  447. 
(S)  Against  railroad  company  for  In- 
juries by  fire  based  upon  both  statu- 
tory and  common-law  liability.  Cris- 
sey. etc..  Lumber  Co.  v.  Denver,  etc., 
R.  Co..  17  Colo.  A.  27S,  68  P  670.  (6) 
Afalnat  rallrt^d  company  for  unlaw- 
ful entry  upon,  ana  hauling  over, 
plaintiff's  land  and  for  obstructlnK  a 
flitch.  LoufBville.  etc.,  R.  Co.  v.  Hos- 
kins,  15  KyL. 238. 

39.  Sinclair  v.  Missouri,  etc.,  R- 
Co.,  70  Mo.  A.  688:  Cleveland  v. 
Parrows,  59  Barb.  (N.  T.)  364;  Mc- 
Clure  V.  Campbell,  42  Wash.  262,  84 
P  825. 

40.  Prepons  v.  Orosteln,  12  laa- 
671,  87  P  1004;  Clark  v.  Hanniba>,  etc., 
R.  Co.,  36  Mo.  202;  Roderers  v.  Rod- 
Fers,  11  Barb.  (N.  Y.)  595  (cause  of 
action  for  wrongfully  cutting,  re- 
moving, and  converting  wood,  and 
cause  of  action  for  drawing  off  the 
wood  which  had  been  cut  and  con- 
verting It):  Gilbert  V.  Loberg,  83  Wis. 
189,'53  NW  600. 

ta]  Jm,  Texas  it  Is  held  that  causes 
of  action  for  Injuries  to'realty  and  to 

Bersonalty  may  be  joined,  although 
lere  Is  no  code  provision  to  this  ef- 
fect.   Carter  v.  Wallace,  S  Tex.  206. 

41.  See  supra  I  229. , 

[a]    b  Vew  Tetfc  (1)  the  code 


formerly  authorised  the  Joinder  of 
causes  of  action  for  Injuries  "to 
property,"  and  under  this  provision 
causes  l:or  Injuries  to  realty  and  to 
personalty  might  be- joined  2Rodgers 
V.  Rodgers,  11  Barb.  695>r  (2)  but 
under  the  present  coda  of  civil  pro- 
cedure Injuries  to  realty  and  to  per- 
sonalty constitute  separate  classes 
(see  Code  Civ.  Proc.  1  484  suhds  4.  6) 
(3>  which  cannot  be  Joined  (Hall  v. 
Louis  Weber  Bldg.  Co.,  36  Misc.  551, 

73  NTS  997.  And  see  supra  f  229), 
(4)  except  where  they  arise  out  of 
the  same  transaction  (see  infra  !  243). 

43.  See  Clark  v.  Hannibal,  etc.,  R. 
Co.,  36  Mo.  202,  215  (where  the  court 
said:  "This  class  would  seem 'to  in- 
clude all  Injuries  whatever  .  .  . 
whether  real  or  personal,  direct  or 
consequential,  and  whether  the  dam- 
ages are  given  by  statute  or  by  com- 
mon law");  Gilbert  v.  Loberg,  83  Wis. 
189.  53  NW  500. 

43-  Clark  T.  Hannibal,  etc.  R.  Co., 
36  Mo.  202. 

44.  McClure  v.  Campbell,  42  Wash. 
252,  84  P  825  (holding  that  causes  of 
action  for  Injuring  some  of  plaintiff's 
property  and  destroying  other  prop- 
erty may  be  Joined  under  this 
provision). 

45.  Cleveland  v.  Barrows,  89  Barb. 
(N.  T.)  864;  McClure  v.  Campbell,  42 
Wash.  252,  84  P  825. 

46.  Gilbert  v.  Loberg,  88  Wis.  189, 
53  NW  500. 

[a]  bijoT^  to  proportj  deflnsd. — 
"An  injury  to  property  is  an  action- 
able act  whereby  the  estate  of 
another  is  lessened,  other  than  a  per- 
sonal Injury  or  the  breach  of  a  con- 
tract." Bmedlet  v.  Guardian  Trust 
Co.,  58  App.  DlT.  802,  804.  68  NTS 

47.  Wallace  v.  Jones,  188  N.  T.  87. 

74  NH  676  [rev  83  App.  Dlv.  152.  82 
NTS  449];  Hutchinson  v.  Tounff,  93 
App.  Dlv.  407.  87  NTS  6T8;  Benedict 
V.  Guardian  Trust  Co.,  68  App.  Dlv. 
302,  68  NTS  1082;  Cleveland  V.  Bar- 
rows, 59  Barb.  (N.  T.)  864;  De  Silver 
V.  Holden,  60  N.  T.  Super.  288;  Gilbert 
V.  Loberg,  88  Wis.  189,  68  NW 
500. 

48.  Wallace  v.  Jones,  182  N.  T.  87, 
74  NB  576  ^ev  83  App.  Dlv.  l62,  82 
NTS  449];  Hutchinson  v.  Young,  93 
App.  Dlv.  407.  87  NTS  678. 

W.  Cleveland  v.  Barrows,  59  Barb. 
(N.  T.)  364  (false  representations  In- 
ducing purchase  and  count  for  con- 
version); De  Silver  v.  Holden,  50  N. 
T.  Super.  286  (cause  for  false  and 
fraudulent  representation  In  induc- 
ing the  execution  of  a  bond  and  mort- 
gage and  a  cause  for  the  conversion 
of  personalty), 

50.  Gilbert  v.  Xoberg,  83  Wis.  189, 
53  NW  500  (waste  to  real  property 
and  deceit  In  the  sale  of  a  horse). 

51.  See  infra  !  238. 
62,   See  codes  of  the  several  states. 

And  see  Clark  v.  Hannibal,  etc.,  R.  Co., 
36  Mo.  202:  Gilbert  t.  Loberg.  83  Wis. 
189,  53  NW  600. 

B8.   See  supra  8-  229. 

64.   S«6  infra  f  242. 


class."'*  These  provisions  have  also  been  held  to 
include  causes  of  action  for  the  recovery  of  certain 
statutory  penalties.'^ 

\_%  234]  11.  InjnriM  to  Feraon  and  to  Fniperty. 
Causes  of  action  for  injuries  to  the  person  and  to 
property  may  be  joined  where  the  codes  include 
such  causes  in  the  samje' class,*'  bnt  not  otherwiBe,*" 
except  where -they  arise  oat  of  the  same  transac- 
tion.** 

[%  2351  13.  Becovery  of  Beal  Property  witii  or 
without  Damases.  The  codes,  although  somewhat 
differently  worded,  ordinarily  authorize  the  joinder 
of  claims  for  real  property,  with  Or  without  damages 
for  withholding  the  same,  and  the  rents  'and  profits 
thereof."  Under  these  proviaiona  claims  for  the 
recovery  of  separate  and  diatinct  parcels  of  land 
may  be  joined,**  if  they  affect  the  same  parties  and 

68.  Cal.— Sullivan  v.  Davis.  4  Cal. 
291. 

Ida. — ^Whlte  v.  Whltoomb,  13  Ida. 
490,  90  P  1080. 

Kan. — Scarborough  t.  Smith.  18 
Kan.  399. 

Ky.— Walker  v.  Mitchell,  18  B.  Mon. 
641. 

Minn. — Merrill  v.  Dearing,  22  Minn. 
876. 

N.  T.— Hubbelli  v.  Lerch,  68  N.  T. 
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Oh. — McKInney  v.  McKlnney,  8  Oh. 

St.  423. 

S,  D. — Campbell  v.  Volga  Equitable 
L.  A  T.  Co.,  14  S.  D.  483,15  NW  lOlS. 
See  also  cases  infra  notes  56-60. 

[a]  In  '>w^<»*ift  (1)  the  same  sec- 
tion of  the  code  also  authorises  the 
Joinder,  in  a  suit  for  partition,  of  a 
cause  of  action  to  quiet  title  to  the 
same  land.  Schlssel  v.  Dickson,  129 
Ind.  139,  28  NE  64«.  (2)  But  the  pro- 
vision does  not  authorize  the  Joinder 
of  a  cause  of  action  to  recover  land 
with  one  to  foreclose  a-  mortgage 
thereon.  Butler  Univ.  v.  Conard,  94 
Ind.  363. 

[b]  VndST  ttis  BngUsh  JnOlOAtnrs 

Act  no  cause  of  action  may  be  Joined 
in  an  action  to  recover  land  unless  by 
leave  of  the  couyt  or  a  Judge,  except 
In  certain  cases.  See  Rules  of  Court 
(1875)  Order  17  Rule  2;  Read  v.  Wot- 
ton,  [1893]  2  Ch.  171:  Clark  v.  Wray, 
31  Ch.  D.  68;  Gledhlll  v.  Hunter,  14 
Ch,  D.  492  (holding  that  an  action  to 
establish  title  only,  but  not  seeking 
possession,  is  not  for  the  recovery  of 
land);  In  re  Pilcher,  It  Ch.  D.  SOS; 
Tawell  V.  Slate  Co.,  3  Ch.  £>.  629 
(holding  that  a  foreclosure  action  Is 
not  for  the  recovery  of  land) ;  Cook 
v.  Enchmarch,  2  Ch.  D.  Ill  (holding 
that  leave  would  be  granted  where  It 
was  sought  to  recover  real  and  per- 
sonal estate  included  in  the  same  In- 
strument) ;  Whetstone  v.  Dewls,  1  C!h. 
D.  99  (holding  that  a  claim  to  es- 
tablish title,  to  land  amounted  to 
a  claim  for  the  recovery  of  land,  and 
that  a  claim  for  personalty  included 
In  the  same  gift  could  be  Joined); 
Rushbrooke  v.  Farley,  54  L.  J.  Ch. 
1079  (holding  that  leave  might  be 
granted  after  issuance  at  the  writ): 
Sutcllffe  V.  Wood.  53  L.  J,  Ch.  970 
(holding  that  leave  could  not  be 
granted  to  Join  a  claim  for  foreclosure 
against  another  defendant);  Kitehlng 
V,  KItching,  24  Wkly.  Rep.  901  (whnre 
leave  was  given  to  Join  a  prayer  for 
administration):  Allen  v,  Kennet,  24 
Wkly.  Rep.  845  (where  leave  was 
granted  to  Join  a  claim  for  a  receiver). 

56.  Beard  v.  Federy,  3  Wall.  (U. 
S.)  478,  18  L.  ed.  88  (under  California 
code):  Boles  v.  Cohen,  15  Cal.  150; 
Empire  Ranch,  etc..  Co.  v.  Howell.  23 
Colo.  A.  386.  128  P  474;  Campbell  v. 
Volga  EQUltabl<r L.  &  T.  Co.,  14  S.  D. 
483.  85  NW  1015.  See  also  Weeks  v. 
McPhatl,  128  N.  C.  184,  88  SB  293 
(holding  that  there  ts  no  misjoinder 
where  the  different  tracts  are  con- 
tiguous and  form  parts  of  one  larger 
body). 

[a]    Oaosss  ogf^Mtioa  to_ 
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do  not  require  different  places  of  trial  f  and  claims 
for  the  recovery  of  possession  may  be  joined  with 
claims  for  the  recovery  of  rents  and  profits,*"  or 
damages  for  the  withholding  of  possession,'^  or  both,*" 
bat  the  claim  for  recovery  of  possession  and  the 
claim  for  dami^s  or  rents  and 'profits  must  not 
relate  to  different  tracts*^  and  the  claim  for  dam- 
ages most  be  restricted  to  damages  incidental  to  the 
recovery  of  possession,  and  not  include  damages  for  _ 
waste  or  for  injury  to  the  freehold,^  unless,  as  in  ' 
some  jurisdictions,  such  damages  are  within  the 
terms  of  the  code  provision.''  A  cause  of  action  for 
partition  may  be  joined  with  one  for  the  recovery 
of  rents  and  profits  of  the  same  realty  but 
proceedings  by  an  administrator  to  sell  land 
to  pay  debts  and  by  the  Jieirs  for  partition 
eannot  be  joined  as  claims  -  to  reeovcilr  real 
property." 

[$  236]  IS.  B«coTer7  of  Personal  Property  with 
or  without  Damages.  Ordinarily  the  codes  express- 
ly authorize  the  joinder  of  claims  for  the  recovery 
of  specific  personal  property,  with  or  without  dam- 


tu  dMds  to  several  dlfflarent  traots  of 
land  may  be  joined.  Campbell  v. 
>Volsa  Eaultable  I<.  A  T.  Co.,  14  8.  D. 
483.  86  NW  1016. 

ST.    Boles  V.  Cohen,  15  Cal.  ISO. 

58.  U.  S.— Beard  v.  Federy.  3  Wall. 
478.  IS  li.  ed.  88  (under  California 
code). 

Cal. — Beckman  v.  Waters,  3  Cal.  A. 
734,  86  P  997. 

Kan. — Selbert  v.  Baxter,  3(t  Kan. 
189,  12  P  934;  Black  v.  Drake,  28  Kan. 
482;  ScarborouBtv  v.  Smith,  18  Kan. 
399 

ky. — Burr  v.  Woodrow,  1  Bush  602; 
Walker  v.  Mitchell,  IS  B.  Mon.  641. 

Mlna. — Armstrong  vc  Hinds,  8  Mbin. 
254. 

'  Nebr. — Fletcher  v.  Brown,  35  Nebr. 
€60,  53  NW  577;  Harrall  v.  Gray,  12 
Nebr.  543,  11  NW  851. 

N.  T. — Peo.  V.  New  York,  28' Barb. 
240,  8  AbbPr  7,  17  HowPr  56  [rev  on 
other  grounds  10  AbbPr  111];  Pie- 
kelko  V.  Lake  View  Brewing  Co.,  65 
Misc.  36S,  119  NTS  847. 

[a]  In  a  vtatntoiy  aoUon  of  un- 
lawful detainer  It  has  been  h^ld  that 
a  demand  for  damages  or  rent  cannot 
be  Joined  in  the  action  for  possession. 
Mackensle  v.  Porter,  40  Colo.  340,  91 
P  91 B. 

68.  U.  B, — ^PflSETa  V.  Muni,  89  Fed. 
830. 

CaL—SullIvan  v.  Davis,  4  Cal.  291. 

Ida. — ^White  V.  Whltcomb,  18  Ida. 
490.  90  P  1080. 

Tnd. — Lanpsdale  v.  WooUen^20  Ind. 
16.  21  NE  669;  BottorfT  v.  Wise.  53 
Xnd.  32;  Spahr  v.  Nlcklaus,  51  Ind. 
SSI. 

Ky.— Walker  v.  Mitchell.  18  B.  Mon. 
541. 

N.  T. — ^Vandevoort  v.  Gould.  36  N. 
T.  639. 

Oh. — HcKlnney  t.  HcKlnney,-  8  Oh. 
St.  423. 

Wis. — Welsh  V.  Chlcaso,  etc.,  R.  Co., 
34  Wis.  494.  ^ 

[a]  A'pzayar  for  damacM  la  Oi« 
amimatlvo  in  an  action  to  recover 
land  does  not  create  a  misjoinder. 
Schneider  v.  Sellers,  SS  Tex.  Clv.  A. 
226.  61  SW  541. 

80.  Sullivan  v.  Davis,  4  Cal.  291; 
Walker  v.  Mitchell.  18  B.  Mon.  (Ky.) 
541;  Merrill  v.  Bearing,  22  Minn.  376; 
McKinney  v.  McKtnney,  8  Oh.  St.  423. 
Compare  Whipple  v.  Shewalter,  91 
Ind.  114;  Spabr  v.  Nicklaus,  61  Ind. 
2S1. 

ei.  Furlong  T.  Cooney,  72  Cal.  822, 
14  F  12;  Holmes  v.  Williams.  16  Minn. 
164:  Hulce  v.  Thompson.  9  HowPr 
<N.  Y.)  118. 

68.  BottorfT  v.  Wise.  53  Ind.  82. 
See  also  Glller  v.  West,  162  Ind.  17. 
89  NB  548. 

63.  See  codes  of  the  several  states. 
And  see  White  v.  Whitcomb,  18  Ida. 
490.  90  P  1080. 


Mm  Scarborough  v.  Smith.  18  Kan. 
399;  Edde  v.  Pash-pafa-o,  6  Kan.  A. 
116,  48  P  884. 

W.  Garrison  v.  Cox.  99  N.  C  478, 
6  SB  124. 

66.  See  codes  of  the  several  states. 
See  also  Baals  v.  Stewart.  109  Ind. 
371,  9  NE  403:  Pharls  v.  Carver,  13  B. 
Mon.    (Ky.)  236. 

[a]  Za  Texas  such  a  Joinder  of 
causes  Is  held  to  be  proper,  although 
there  Is  no  code  provision  to  this  ef- 
fect. Cox  V.  Uoyd.  1  Tex.  A,  Clv. 
Cas.  !  123  (holding  that  causes-  to 
recover  property  wrongfully  taken, 
expenses  Incurred  in  searching  for 
the  property,  and  vindictive  damages 
for  the  malicious  manner  in  which 
the  property  wa*  held  may  be 
Joined). 

67.  Spalding  V.  Spalding,  3  HowFr 
(N.  Y.)  297. 

68.  Maxwell  v.  Farnam,  7  HowFr 
(N.  Y.)  236. 

69.  Baals  v.  Stewart.  109  Ind.  371, 
9  NE  403  (holding  that  under  the 
code  provision  which  authorizes  a 
Joinder  with  the  claim  for  a  recovery 
of  the  property  claims  for  damages 
for  withholding  the  same  and  for 
injuries  to  the  property  withheld  it  is 
permissible  to  Join  a  claim  for  the 
recovery  of  personal  property  and 
one  for  damages  for  the  conversion  of 
the  same  property). 

70.  See  Murphy  v,  Crowley.  140 
Cal.  141,  73  F  820,  70  P  1024;  Huene 
V.  Cribb,  9  CaL  A.  141,  98  P  78;  Bos- 
worth  v.  Allen,  168  N.  Y.  157.  61  NE 
163,  85  AmSR  667,  55  LHA  751  Trev 
57  App.  Div.  633.  67  N.  Y.  Suppl.  11831 : 
Jasper  v.  Hazen.  2  N.  D.  401.  51  NW 
583;  Bowler  v.  Pipestone  First  Nat. 
Bank,  22  S.  D.  71.  116  NW  517:  Bow- 
ler V.  Pipestone  First  Nat.  Bank.  21 
S.  D.  449.  113  NW  618,  180  AmSR  725. 

la]  Zllwrteatloas.^Plalntlff  may 
join  the  following  causes  against  a 
trustee:  (1)  Causes  affecting  differ- 
ent tracts  of  land.  Murphy  v.  Crofr- 
ley.  140  CaL  141,  73  P  820,  70  P 
1024.  (2)  To  enforce  an  express  trust 
and  a  trust  arising  by  operation  of. 
law.  Burt  v.  Wilson.  28  Cal.  682,  87 
AmD  142.  (3)  To  set  aside  a  trust 
deed  and  for  an  accounting  as  against 
the  trustee.  Huene  v.  Oribb,  9  Cal. 
A.  141.  98  P  78.  (4)  To  recover  prop- 
erty transferred  and  m<^ney  paid  to 
defendant  by  a  bankrupt  Bowler  v, 
Pipestone  First  Nat.  Bank,  .22  8.  D. 
71,  115  NW  517.  (5)  To^et  aside  a 
mortgage  and  a  copveyance  executed 
by  a  bankrupt  to  defendant,  although 
the  land  conveyed  Is  situated  in  an- 
other  state.  Bowler  v.  Pipestone 
First  Nat.  Bank,  21  S.  D.  449,  113  NW 
618,  130  AmSR  725.  (6)  So  also.  In 
an  action  by  a  receiver  for  a  corpora- 
tion against  its  directors  who  had 
conspired  to  deftaud  the  corporation 


ages  for  withholding  the  same;''  but  it  is  not  per- 
missible to  join  with  the  claim  for  the  recovery  of 
the  property  a  claim  for  damages  for  injuries 
thereto,"  or  a  conversion  thereof,"*  unless  such 
damages  are  within ,  the  terms  of  the  code  pro- 
vision.® 

237]   14.  Olainu    against   a   Trustee.  The 

codes  ordinarily  authorize  the  joinder  of  claims 
against  a  trustee  arising  by  virtue  of  a  contract  or 
by  operation  of  law,'^  but  such  claims  eannot  be 
joined  with  causes  of  action  belonging  to  other 
classes.^'-  The  claims  mast  all  be  against  the  trustee 
as  such,"  and  must  arise  in  the  manner  specifled  by 
the  code  provision.'* 

238]  16.  Penaltiee.  The  joinder  of  causes  of 
action  to  recover  certain  penalties  is  in  some  juris- 
dictions expressly  authorized  by  the  codesJ*  In  the 
absence  of  such  provisions  it  has  been  held  that 
causes  to  recover  different  penalties  cannot  be 
joined;^'  but  in  some  jurisdictions'  the  joinder  has 
been  held  to  be  proper  under  the  provisions*  author- 
izing the  joinder  of  causes  arising  out  of  contract/* 

for  tbelr  own  benefit,  a  eanse  of  aoUon 
to  set  aside  a  contract  made  by  the 
directors  may  be  joined  with  a  cauas 
of  action  to  compel  defendants  to  ac- 
count for  the  injurious  resblt  of  their 
conspiracy,  of  which  such  contract 
was  a  part,  both  causes  of  action  be- 
ing founded  upon  claims  against  trus- 
tees arising  by  operation  of  law,  with- 
in the  application  of  the  dbde  pro- 
vision.  Bosworth  v.  Allen,  168  N.  Y. 
157.  61  NE  163,  85  AmSR  667,  66  LRA 
751  [rev  67  App.  Div.  633,  67  NY3 
1133]. 

71.  Reynolds  v.  Lincoln,  71  Cal. 
183,  9  P  176.  12  P  449.  See  also  Fettlt 
V.  King.  Seld.  (N.  T.)  2S)8  (holding 
that  a  claim  against  a  trustee  can- 
not be  Joined  with  one  for  wrongful 
conversion). 

Oaoses  belonging  to  dUtsmt  Blaiig 
geaaralkr  see  supra  9  229. 

73.  French  v.  Salter,  17  Hun  (N. 
T.)  546  (holding  that  the  provision 
does  not  authorize  the  Joinder  of  a 
claim  against  defendant  as  trustee, 
with  one  against  him  as  an  individ- 
ual); Jasper  v.  Hazen,  2  N.  D.  401, 
51  NW  588. 

73.  French  v.  Salter,  17  Hun  (N. 
Y.)  646  (holding  that  the  provision 
did  not  apply  to  liabilities  created  by 
operation  ol:  law  and  fact,  and  that 
a  cause  of  action  against  the  trustee 
of  an  insolvent  savings  bank  to  re- 
cover damages  resulting  from  his 
wrongful  investments  could  not  be 

Joined  with  an  action  on  a  bond  given 
y  him  to  assist  in  making  up  a  de- 
flclencqr  In  the  assets  of  the  bark). 

74,  See  Peo.  v.  Wells,  62  App.  Div. 
583.  65  NYS  319;  Peo.  v.  Koster,  60 
Misa  46,  97  NYS  829  (holding,  how- 
ever, that  Code  Clv.  Proc  1  484 
subd  10,  autborlaing  the  Joinder  of 
causes  for  penalties  Incurred  under 
the  Forest,  Pish,  and  Oame  Jjow,  does 
not  authorise  swAi  a  Joinder  to  re- 
cover penalties  under  the  Agricultural 
Law):  N.  Y.  Code  Clv.  Proc  f  484 
subds  10,  11,  12. 

7B.  Brown  v.  Rice,  51  Cal.  489  (hold- 
ing that  causes  of  action  to  recover 
penalties  Incurred  by  a  turnpike  toll 
gatherer  for  collecting  excessive 
tolls  cannot  be  Joined):  Louisville, 
etc.,  R.  Co.  V.  Com.,  102  Ky.  300, 
43  SW  458,  19  KyL  1462,  53  L.RA 
149  (holding  that  as  the  code  pro- 
visions specifying  the  causes  of  ac- 
tion which  may  be  Joined  do  not  ex- 
pressly Include  causes  for  penalties, 
such  causes  cannot  be  Joined). 

76.  Washington-Alaska  Bank  v. 
Stewart,  184  Fed.  678.  675,  108  CCA 
273  [quot  Cyc]!  Hoffman  v.  Knight, 
127  Ala.  149,  28  S  593  (for  penalties 
for  failure  to  satisfy  chattel  mort- 
gages on  the  record);  Bonnell  v. 
Wheeler.  I  Hun  (N.  Y.>  388,  3  Thqmps. 
A  C.  6^7,  1«  AbbPj^  81  (htfldiav 
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or  for  injuries  to  person  or  property/^  or  as  arising 
out  of  the  same  tnuosaetiou  or  transactions  con- 
nected with  the  same  subject  of  action."  The  join- 
der of  a  eanse  of  action  to  recover  a  penalty  irith 
a  different  eause  of  action  has  in  some  cases  been 
held  to  be  improper  on  the  ground  that  the  eanaes 
belonged  to  different  classes/*  and  in  others,  to  be 
proper  on  the  ground  that  both  causes  arose  out  of 
eonbraet,"  or  arose  out  of  the  same  transaction  or 
transactions  connected  with  the  same  subject  of 
action,^*^  or  on  the  ground  that  such  joinder  was 
ezpresslv  permitted  the  statute  {vescribing  the 
penalty.^  Such  a  joinder  has  also  in  some  eases 
been  held  to  be  permissible,  without  any  express  ref- 

that  the  causes  of  action  against  a 
trustee  ot  a  manufacturing  corpora- 
tion for  failing  to  make  a  report  and 
for  maklnfC'a  false  report  are  each 
for  a  llRbifity  somewhat  in  the  nature 
of  a  statutory  nenalty  and  may  prop- 
erly b«  jolnea  as  causes  of  action 
arising  ont  of  cbntract);  Carter  v. 
Wilmington,  etc..  R.  Co..  126  N.  C. 
437,  S6  SB  14;  Burrell  v.  Hughes,  116 
N.  C.  430,  21  SB  971;  Maggett  v. 
Roberts,  108  N.  C.  174,  12  SE  880  (for 
failure  to  record,  and  for  wrongful 
Issuance  of  marriage  licenses):  Kat- 
sensteln  v.  Raleigh,  etc.,  R.  Co.,^  84 
N.  C.  688  (failure  of  carrier  to  for- 
ward frelBftit).  „   „  , 

77.  Snow  Mast,  66  Fed.  995: 
Cincinnati,  etc,  R.  Co.  v.  Cook,  37 
Oh.  St.  265  (penalties  Incurred  by  a 
common  carrier  for  overcharges  for 
transporlatlon).  . 

78.  State  V.  Allen,  6  OhS&CP  43, 
8  OhNP  201. 

[a]  A.  Joinder  Is  not  pecnilsslble 
on  this  ground  where  tne  several 
penalties  sought  to  be  recovered  grow 
out  of  the  violation  of  distinct  pro- 
visions of  law.  Motley  v.  Pratt,  18 
Misc.  758,  85  NTS  184.  ^  ^ 

79.  Peo.  V.  Wells,  52  App.  Dlv.  583. 
86  NTS  319  (causes  for  injury  to  real 

Sroperty  and  for  a  penalty  under  the 
"orest.  Fish,  and  Game  Law,  the 
former  falling  under  subd  4,  and  the 
latter  under  subd  10  of  Code  Civ. 
Proc  f  484):  Berkley  v.  Williams,  80 
Hiso.  687,  64  NTS  818  (cause  of  ac- 
tion in  contract  against  an  attorney 
for  breach  of  duty  In  regard  to  the 
conduct  of  a  suit  and  a  cause  of  ac- 
tion for  treble  damages  in  the  nature 
of  a  statutory  penalty  for  willful 
misconduct  as  an  attorney) :  Sullivan 
V.  New  York,  etc.,  R.  go.,  1  NTClvProc 
S86  (causes  for  personal  Injury  and 
for  statutory  penalty):  Doughty  y. 
Atlantic,  etc,  R.  Co.,  78  N.  C.  22  (hold- 
ing that  causes  of  action  to  recover 
a  penalty  incurred  and  the  damages 
caused  by  defendant's  obstruction  of 
a  navigable  stream  cannot  be  Joined, 
as  the  former  Is  in  contract  and  the 
latter   in   tort  for  injury  to  prop- 

sa'  Robertson  v.  Atlantic  Coast 
Line  R.  Co.,  148  N.  C  828.  62  SB  413 
(holding  that  a  cause  of  action  for  a 
penalty  for  unreasonable  delay  on 
the  part  of  a  carrier  In  the  dellveo' 
of  goods  may  be  Joined  with  one  for 
the  recovery  of  the  value  of  goods  not 
delivered,  as  each  cause  of  action 
arises  out  of  contract). 

81.  Kansas  City,  etc.,  R.  Co.  v. 
Spencer,  72  Miss.  491,  17  S  168  (pen- 
alty Incurred  and  damages  caused  by 
reason  of  the  failure  of  defendant 
railroad  company  to  construct  and 
maintain  cattle  guards) ;  Phcenix  Ins. 
Co.  V.  McEvony,  62  Nebr.  566,  72  SW 
956  (causes  of  action  to  recover  fees 
Illegally  charged  and  collected  by  a 
sheriff  and   to   recover  a  statutory 

Senalty  for  the  taking  of  Illegal  fees) ; 
[cCullen  v.  Seaboard  Air  Line  R.  Co., 
146  N.  C.  568,  60  SE  506  (causes  of 
action  for  the  damages  sustained  and 
for  a  statutory  penalty  incurred  by 
a  delay  in  the  transportation  of 
goods);  Sheets  v.  Posser,  16  N.  D.  ISO, 
111  NW  72  (holding  that  as  arising 
ont  of  the  Bams  transaction  plaintiff 


erene^'  to  any  code  or  statutory  provision." 

239]  16.  Oansef  Aiisinf  Oat  of  Same  Tmu- 
actton — a.  In  QmsnL  A  provisifm  common  to  the 
majority  of  the  codes  is  that  causes  of  action  aris- 
ing ont  of  the  same  transaMion,  or  toansactions  con- 
nected -with  the  nme  subject  of  acUon,  may  bo 
joined,^  vhether  th^  are  legal  or  equitable,  or 
both  ;^  and  the  same  nile  has  been  f(^owed  in  other 
code  states  where  the  codes  contain  no  express  pro- 
vision to  this  effect.*®  The  purpose  of  the  provision 
is  to  avoid  a .  multiplicity  of  suits  where  the  same 
parties  and  subject  matter  are  to  be  dealt  with,"  and 
being  of  a  remedial  nature  it  should  be  liberally  con- 
strned,"  «nd  its  object  made  effectual  as  far  as 


may  Join  a  cause  of  action  for  equi- 
table relief  from  a  forfeited  mechan- 
ic's Hen  with  a  cause  of  action  for  a 
statutory  penalty  for  failure  to  re- 
lease the  lien  on  demand). 

[a]  In  Vew  Tork,  under  Code  Civ. 
Proc  t  484,  prescribing  the  causes  of 
action'  which  may  be  Joined,  It  Is 
held  that  subd  9.  authoriiink  the  Join- 
der of  causes  arising  out  ox  the  same 
transaction,  "and  not  included  with- 
in one  of  the  foregoing  subdivisions 
of  this  section,"  does  not  include 
causes  arising  under  subds  10,  11,  12, 
which  authorize  the  Joinder  of  causes 
to  recover  certain  penalties,  since 
these  subdivisions  were  added  by  a 
later  statute,  and  consequently  are 
not  among  the  "foregoing*'  s^ibdl- 
vlsions.  Peo.  v.  Wells.  S2  App.  Dlv. 
583,  65  NTS  319. 

aa.  Jenkins  v.  Atlantic  Coast  Line 
R.  Co..  84  S.  C.  843,  B6  SE  40B. 

Ca]  VadsT  the  statute*  in  some 
Jurisdictions  prescribing  a  penalty  for 
failure  of  a  common  carrier  to  adjust 
claims  for  loss  of  or  injury  to  prop- 
erty while  in  its  possession,  within 
a  certain  time,  it  is  expressly  pro- 
vided that  causes  of  action  for  the 
recovery  of  the  possession  of  the 
property  shipped,  for  loss  of,  or  dam- 
age thereto,  and  for  the  penalty  pre- 
scribed by  the  statute,  may  be  Joined 
in  the  same  complaint.  Albvltton  v. 
Atlantic  Coast  Line  R.  Co.,  148  N.  C. 
486,  62  SE  597;  Jenkins  v.  Atlantic 
Coast  Line  R.  Co.,  84  S.  C.  348,  66 
SE  409. 

88.  See  Pearkes  v.  Freer,  9  Cal. 
642   (holding  that  under  a  statute 

Providing  that  a  sherlfT  in  case  of  a 
allure  to  perform  certain  duties  shall 
be  liable  to  the  party  aggrieved  for 
a  certain  penalty,  and  also  for  all 
damages  sustained,  both  the  penalty 
and  the  damages  may  be  recovered 
in  the  same  action):  Smith  v.  Mars- 
ton,  6  Tex.  426  (holding  that  there  Is 
no  misjoinder  in  an  action  against  the 
captain  of  a  ship  to  recover  a  tax 
imposed  upon  passengers  arriving  at 
a  certain  port,  and  also  a  penalty  pre- 
stirlbed  for  failure  to  report  the  list 
of  passengers). 

84.  Conn. — ^Lewlsohn  Stoddard, 
78  Conn.  576,  68  A  821;  Knapp  V. 
Walker,  78  Conn.  458,  47  A  656. 

Ida.— TTnfrled  v.  Libert,  20  Ida.  708, 
119  P  885. 

Kan. — Flint  v.  Dulaney,  87  Kan.  832. 
IB  P  208. 

Minn. — Mayberry  v.  Northern  Pac. 
R.  Co.,  100  Minn.  79,  110  NW  856,  12 
^LRANS  675  and  note,  10  AnnCas  764 
and  note;  Humphrey  v.  Merrlam,  87 
Minn.  502,  36  NW  366. 

Mo.— Grimes  v.  Miller,  221  Mo.  686, 
121  SW  21,  133  AmSR  601;  Lane  v. 
Dowd,  172  Mo.  167.  72  SW  682. 

Nebr. — Freeman  v.  Webb,  21  Nebr. 
160,  31  NW  656. 

N.  T. — Lamming  v.  Galusha,  135 
N.  T.  289.  31  NE  1024. 

N.  C. — Balfour  Quarry  Co.  v.  West 
Constr.  Co..  151  N.  C.  345,  66  SE  217; 
Hawk  V.  Pine  Lumber  Co.,  146  N.  C. 
48,  58  SE  603;  Cook  v.  Smith,  119 
N.  C.  350,  25  SE  958;  Hamltn  v. 
Tucker,  72  N.  C.  508. 

N.  D.— Beddow  v.  Flage,  it  N.  D. 
68.  132  NW  687. 
OU.-4tone  V.  Ceas.  S4  OU.  6,  114 


P  960,  43  LRANS  1168:  Maloy  V. 
Johnson,  32  Okl.  82.  121  P  257. 

S.  C. — ^Pollock  v.  Carolina  Interstate 
Bldg.,  etc..  Assoc.,  48  S.  C  66,  25  8S 
977.  69  AmSR  695. 

S.  D.— Olover  V.  Manila  Gold  Mln.. 
etc^  Co.,  19  S.  r>.  668,  104  NW  261. 

Wash. — ^Harding  v.  Ostrander  B., 
etc.,  C:o..  64  Wash.  224,  116  P  6SS. 

Wis. — Bmerson  t.  Nash,  124  Wis. 
369,  102  NW  821,  109  AmSR  944,  70 
LRA  tS6;  Alliance  SU.  Co.  v.  Wells, 
98  Wis.  6.  66  NW  7><. 

See  Casulduc  v.  La  Companla  Trans- 
atlantics, 9  Porto  Rico  316. 

(a]  Tm  TnTwning  of  the  prorlaloa, 
that  plaintiff  may  unite  several  causes 
of  action,  whether  legal  or  equitable, 
or  both,  where  they  ail  arise  out  of 
the  same  transaction  or  transactions 
connected  with  the  same  subject  of 
action  is,  that  plaintiff  may  unite: 
(1)  As  many  leeal  causes  of  action 
as  he  pleases,  arising  out  of  the  same 
transaction;  (2)  as  many  equitable 
causes  of  action  as  he  pleases,  aris- 
ing out  of  the  same  transaction:  (3) 
as  many  legal  and  equitable  causes 
of  action  as  hb  pleases,  arising  out 
of  the  same  transaction;  (4)  as  many 
causes  of  action  as  he  pleases,  arising 
out  of  different  transactions  connected 
with  the  same  subject  of  action.  Rob- 
inson T.  Flint,  7  AbbPr  (N.  T.)  393. 

[bl  In  Www  Jersey  the  statute 
authorises  the  Joinder  of  "separate 
causes  of  action  against  several  de- 
fendants if  the  causes  of  action  have 
a  common  question  of  law  or  fact, 
and  arose  out  of  the  same  transaction, 
or  series  of  transactions."  Murphy 
V.  Patten,  <Sup.)  86  A  66,  58. 

8S.  Lane  v.  Dowd,  172  Mo.  167.  72 
SW  632;  Robinson  v.  Flint,  7  AbbPr 
(N.  T.)  393;  Pollock  V.  Carolina  Inter- 
state Bldg.,  etc..  Assoc.,  48  S.  C.  66, 
25  SE  977,  68  AmSR  686;  Qlover  v. 
Manila  Gold  Mln.,  etc.,  Co.,  19  8.  D. 
669, 104  NW  261.  See  also  cases  supra 
note  84, 

80.  Jones  v.  The  Cortes.  17  Cal. 
487,  78  AmD  142;  Kemendo  Fruit 
Dispatch  Co.,  (Tex.  Civ.  A.)  ISl 
SW78;  Hosklns  v.  Velasoo  Nat.  Bank. 
48  Tex  Civ.  A.  246,  107  SW  598; 
Kirby  Lumber  Co.  v.  Chambers,  41 
Tex.  Civ.  A.  «83,  96  BW  607;  Harris 
V.  Cain,  41  Tex.  Civ.  A.  189,  81  SW 
866;  San  Antonio,  etc,  R.  Co.  v.  Grif- 
fin, 20  13ex.  Civ.  A.  91.  48  SW  542; 
Johnson  v.  Stratton,  6  Tex.  Civ.  A. 
431.  26  SW  683. 

87.  Lane  v.  Dowd,  172  Mo.  167,  72 
SW  632;  Balfour  Quarry  Co.  v.  We-^t 
Constr.  Oo„  151  N.  C.  846,  66  SE  217: 
Tripp  v.  Tankton,  10  8.  D.  51«,  7i 
NW  447.  ' 

[a]  The  purpose  of  the  provision 
Is  to  extend  the  right  of  plaintiffs  to 
Join  actions,  not  merely  by  Including 
equitable  as  well  as  legal  causes  of 
action,  but  to  make  the  ground  broad 
enough  to  cover  all  causes  of  action 
which  a  plaintiff  may  have  against  a 
defendant,  arising  out  of  the  aaime 
subject  of  action,  so  that  the  cr^irt 
may  dispose  of  the  same  subjec  i  of 
controversy  and  its  incidents  *  and 
corollaries  in  one  action.    Haml'fln  v. 

at 


Tucker,  72  N.  C.  602.  _ 

88.  Craft  Refrigerating  Mach^J  Co. 
V.  Qulnnlplac  Brewing  Co.,  63  ^Cons. 
661,  »  A  76,  26  LBX  S6«;  Tr^-ipp  t. 
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practicable.*'  It  has  bem  found  to  be  very  difficult 
to  foimulate  an;  naet  or  satisfactory  definitions  of 
the  t«nns  employed  in  this  provisioik*'  particularly 
of  the  phrase  '  *  tnuuaetionB  eonneeted  with  the  same 
subject  of  action;'"^  and  it  has  been  BUj^ested  that 
it  is  perhaps  impraetieable  for  tiie  courts  to  attempt 
to  do  Bo,*^  as  the  indefinite  language  of  this  prori- 
sion  was  probably  adopted  designedly  in  order  that 
the  courts  might  construe  it  as  should  be  found  most 
convenient  and  best  calculated  to  promote  the  ends 
of  justice;""  and  the  decided  cases  seem  to  have  pro- 
ceeded upon  this  theory  rather  than  with  r^;ard  to 
any  exact  or  technical  definitions  of  the  terms  em- 


Yank  ton,  10  S.  D.  EK,  74  NW  447: 
Emarson  t.  Nash,  124  Wis.  369,  103 
NW  921.  70  LRA  S2<. 

89.  whiting  V.  Blmlra  Industrial 
Arboc.,  4S  App.  DIv.  249,  <1  NTS  27. 

M.  Stone  T.  Case,  34  Okl.  E.  124 
T  960,  43  LRANS  IISS;  McArthur  v. 
Mollet,  143  Wla.  664,  128  NW  445.'  23' 
LRANS  264;  Bmeraon  v.  Nash,  124 
Wis.  369,  102  NW  921,  70  L.RA  226. 
See  also  cases  infra  note  98. 

"Courts  and  tezt-writera  have  been 
buay  for  more  than  half  a  century 
drafting  and  redrafting  definitions  of 
the  words  'transaction'  and  'subject 
of  action'  as  new  cases  have  presented 
themselves,  but  on  the  whole  It  may 
well  be  doubted  whether  the  discue- 
sions  have  resulted  In  clarity  of 
thought.  The  words  are  seneral  to 
the  last  decree."  McArthur  v.  Uoflet, 
143  Wis.  664,  B66,  12S  NW  44S.  33 
LRANS  264. 

91.  Stone  T.  Case,  34  Okl.  S.  20, 
124  P  960,  43  LRANS  1168  (where  It 
is  said  that  this  phrase  "has  been  the 
source  of  more  confusion  to  the 
courts  than  either  of  the  other  terms 
used  in  the  Code"). 

"The  terms,  'cause  of  action'  and 
transaction,*  have  been  defined  with 
some  degree  of  clearness;  but  all  the 
courts  and  text-writers  have  floun- 
dered when  they  came  to  the  term, 
transactions  connected  with  the  same 
subject  of  action.'  "  Stone  v.  Case,  84 
Okl.  6,  14.  124  P  960.  43  LAANS  1168. 

99.  Wiles  V.  Suydam. .  64  N.  T. 
17»;  Barkley  v.  Williams,  SO  MIso. 
687,  «4  NTS  318.  See  also  c^es  infra 
note  93.  But  see  Stone  v.  Case,  34 
Okl.  6,  124  P  960,  43  LRANS  1163. 

"This  language  Is  very  general  and 
very  Indefinite.  I  have  examined  the 
various  authorities  upon  this  clause, 
and  X  am  satisfied  that  it  Is  Imprac- 
ticable to  lay  down  a  Reneral  rule 
which  will  serve  as  an  accurate  guide 
for  future  -  cases.  It  Is  safer  for 
courts  to  pass  upon  the  question  as 
each  case  Is  presented."  Wiles  v. 
Suvdam,  64  N.  T.  173.  177. 

93^  New  York,  etc.,  R.  Co.  v. 
Schuyler,  17  N.  T.  692;  Hawk  v.  Pine 
Lumber  Co.,  14B  N.  C.  48.  68  SE  603; 
Tripp  V.  Tankton,  10  8.  D.  616,  74 
NW  447.  But  see  Stone  v.  Case,  34 
Okl.  B,  124  P  960.  48  LRANS  1168. 

"The  language,  no  doubt,  was  chos- 
en because  of  the  very  wide  scope  of 
its  meaning,  enabling  the  courts  to 
construe  it  as  will  oe  found  most 
convenient  and  best  calculated  to 
promote  the  ends  of  Justice."  Hawk 
V.  Pine  Lumber  Co..  145  N.  C.  48.  49. 
68  SE  602.  "Its  language  Is,  I  think, 
well  chosen  foi^ithe  purpose  Intended, 
because  It  Is  bo  obscure  and  so  gen- 
eral as  to  Justify  the  Interpretations 
which  shall  be  found  most  convenient 
and  best  calculated  to  promote  the 
ends  of  justice."  New  York,  etc.,  R. 
Co.  T.  Schuyler.  17  N.  Y.  692,  604. 

94.  Wiles  T.  Suydam,  64  N.  Y. 
172:  Barkley  v.  wfllianis,  30  Misc. 
687,.  689,  64  NYS  318  (where  the 
court  said;  *^t  is  at  least  established 
beyond  much  doubt  that  its  construc- 
tion and  application  are  to  be  largely 
measured  by  expediency  and  the  clr> 
cumatances  of  each  case  rather  than 
by  any  inflexible  rule") ;  Hawk  v. 
Pine  Lumber  Co.,  145  N.  0.  48,  68 
SE  603.    See  also  infra  I  240.  But 


see  Stone  Case.  84  Ofcl.  E,  1S4  P 
960,  43  LRANS  1168. 

95.  See  Craft  Refrigerating  Mach. 
Co.  V.  Qninnipiac  Brewing  Co.,  63 
C<mn.  651,  29  A  76,  2&  LRA  856; 
Scarborourti  v.  Smith,  18  Kan.  899; 
Rogers  v.  wheeler,  89  App.  Dlv.  435, 
85  NYS  981;  Stone  v.  Case,  34  Okl.  fi. 
124  P  960,  43  LRANS  1168;  McArthur 
V.  Moffet.  143  Wis.  564,  128  NW  445, 
38  LRANS  264;  Emerson  v.  Nash,  124 
Wis.  869.  102  NW  921,  109  Am  BR  944. 
70  LRA  326;  and  cases  infra  this 
note. 

[a]    Til*   tsru   ■nnuuaotlox^*'  as 

used  in  this  provision,  has  been  de- 
fined as  (X)  "any  event  in  which  two 
or  more  persons  are  actors.  Involving 
a  right  which  may  presently  or  by 
what  may  proximately  occur  in  re- 
spect thereto  be  violated,  creating  a 
redreaslble  wrong"  (Emerson  v.  Nash. 
124  Wis.  869,  389,  102  NW  921,  10^ 
AmSR  944.  70  LRA  386);  (2)  "what- 
ever may  be  done  by  one  person  which 
affects  another's  rights,  and  out  of 
which  a  cause  of  action  may  arise" 
(Scarborough  v.  Smith,  18  Kan.  399, 
406);  (3)  "the  whole  proceedings, 
commencing  with  the  negotiation  and 
ending  wlln  the  performance  of  the 
contract,  where  the  matter  In  con- 
troversy arises  out  of  a  contract" 
(Robinson  v.  Flint,  7  AbbPr  (N.  Y.) 
893,  894  note);  (4)  "something  which 
has  taken  place  whereby  a  cause  of 
action  lias  arisen.  It  must  therefore 
consist  of  an  act  or  agreement,  or 
several  acts  or  aareements  having 
some  connection  with  each  other,  in 
which  more  than  one  person  is  con- 
cerned, and  by  which  the  legal 
relations  of  such  persons  between 
themselves  are  altered"  (Craft  Re- 
frigerating Mach.  Co.  V.  Quinnlplac 
Brewing  Co.,  63  Conn.  851,  beo,  29  A 
76,  25  LRA  ^56). 

tbl  Constmotion  aocordlitf  to 
popular  meaiUiv.^ — The  statute  "has 
taken  the  word  transaction,'  not  out 
of  any  legal  vocabulary  of  technical 
terms,  but  from  the  common  speech 
of  men.  So  far  as  we  are  aware  It 
has  never  been  the  subject  of  any 
exact  Judicial  definition.  It  Is  there- 
fore to  be  construed  as  men  commonly 
understand  it.  when  applied,  as  in  our 
Practice  Act  It  certainly  Is  applied. 
(General  Statutes,  t  878),  to  any 
dealings  between  the  parties  resulting 
In  wrongs,  without  regard  to  whether 
the  wrong  be  done  by  violence,  neg- 
lect, or  breach  of  contract."  Craft 
Refrigerating  Mach.  Co.  v.  Quinnlplac 
Brewing  Co.,  63  Conn.  BBl,  661,  29  A 
76,  26  LRA  856. 

tcl  As  dlatlaffnlali*d  from  tiM  pri- 
mary right. — The  primary  right,  from 
the  violation  of  which  a  cause  of 
action  arises,  mast  be  distinguished 
from  the  transaction  as  referred  to 
In  this  provision  of  the  codes.  The 
transaction  is  distinct  from  the  im* 
mediate  elements  of  the  cause  of  ac- 
tion, since  such  elements  arise  from 
the  transaction.  Bmeraon  v.  Nash. 
124  Wla.  369.  102  NW  921,  70  LRA  826. 

96.  See  Scarborough  v.  Smith,  IS 
Kan.  399;  Rogers  v.  Wheeler,  89  App. 
Dlv.- 436,  86  NYS  981;  Stone  v.  Case. 
34  Okl.  6,  124  P  960,  43  LRANS  1168: 
Trlpp  V.  Tankton,  10  S.  D.  616,  74 
NW  447;  McArthur  v.  MofTet,  143 
Wis.  M4,  128  NW  44S,  33  LRANS  264. 


ployed.**  The  courts  haTe  in  a  nmnber  of  eases  dis- 
cussed and  attempted  to  define  or  orplun  the  mean- 
ing of  the  terms  "transaction,""  *' subject  of  ae- 
tioD,"^  and  "  transaetions  eonneeted  with  ^  same 
subject  of  action;''^  but  it  has  heea  repeatedly  rec- 
ognized that  no  xule  or  definition  has  beoi  laid  do^ 
sufficiently  definite  and  comprehensive  to  be  decinve 
of  all  future  particular  eases."  It  is  held^  however, 
that  the  term  "  transaction "  as  used  ,in  the  first 
clause  of  the  provision,  and  the  phrase  '"subject  of 
action"  as  used  in  the  second,  have  different  mean- 
ings and  were  intended  to  apply  to  different  situ- 
ations."  The  term  "transaction"  also  differs  in 

[a]   In  pcssB— ggy  aad  pMpKletarr 

•otloaai— In  a  recent  case  where  prac- 
tically all  of  the  authorities  denning 
or  explaining  the  phrase  "subject  of 
action,"  as  used  In  this  provision,  are 
reviewed  and  discussed,  the  court,  al- 
thou^  declining  to  lay  down  a  hard 
and  fast  definition  applicable  to  all 
cases  which  might  arise,  said:  "We 
therefore  come  to  this  conclusion ; 
that  in  possessory  and  proprietary 
actions,  whether  involving  real  or  per- 
sonal property,  the  subject  of  action 
Is  composed  of  the  plaintiff's  primary 
right  together  with  the  specific  prop- 
erty Itself.  Further  than  this  we  do 
not  go,  except  to  say  that,  as  it  seems 
to  us,  the  plaintiff's  primary  right 
which  is  alleged  to  have  been 'Invaded 
must  in  all  other  actions  be  held  to 
be  an  essential  part,  and  perhaps  In 
many  cases  the  whole,  of  the  subject 
of  the  action  as  those  worda.are  used 
in  the  Code."  McArthur  v.  MofCet, 
148  Wis.  664,  688,  128  NW  44B.  38 
LRANS  264. 

97.  Stone  v.  Case,  34  Okl.  6,  124  P 
960.  43  LRANS  1188. 

98.  Conn.  —  Craft  Refrigerating 
Mach.  Co.  V.  Quinnlplac  Brewing  Co., 
63  Conn.  551.  28  A  76,  26  LRA  856. 

N.  Y,— Wiles  V.  Suydam,  64  N.  T. 
173. 

N,  C. — ^Hawk  V.  Pine  Lumber  Co., 
146  N.  C.  48,  68  SS3  603. 

Okl.— Stone  v.  Case,  114  Okl.  5,  124 
P  960,   48  LRANS  1168. 

S.  C. — Pollock  v.  Carolina  Interstate 
Bldg.,  etc..  Assoc.,  4S  S.  C.  66,  26  SE 
977.  59  AmSR  695. 

S.  D. — Trlpp  V.  Tankton,  10  S.  D. 
616.  74  NW  447. 

Wis. — ^Emerson  v.  Nash,  124  Wis. 
369.  102  NW  921.  109  AmSR  944,  70 
LRA  828. 

"Though  this  provision  baa  been  in 
the  Code  for  more  than  60  years,  and 
though  many  attempts  nave  been 
made  to  do  so,  no  one  has  succeedid 
tn  reaching  a  satisfactory  solution; 
nor  has  any  one  succeeded  in  giving 
a  standard  deflnltion.  or  in  deducing 
a  rule  of  universal  application." 
Stone  v.  Case.  34  OkL  5.  14,  124  P 
960.  43  LRANS  1168.  "We  find  that 
the  text  writers,  upon  the  construc- 
tion of  this  seemingly  simple  pro- 
vision, have  not  laid  down  any 
inflexible  rule  to  determine  Its  mean- 
ing and  application.  There  Is  no 
comprehensive  rule.  It  .would  seem, 
by  which  cases  that  may  arise  under 
this  section  may  be  decided."  Pol' 
lock  v.  Carolina  Interstate  Bldg..  etc.. 
Assoc.,  48  S.  C.  65,  79,  25  SE  977,  59 
AmSR  695.  "The  courts  have  not 
attempted  to  state  any  general  rule 
by  which  all  cases  may  be  tested 
under  that  statute,  as  it  has  been 
found  Impossible  to  do  so."  Hawk  v. 
Pine  Lumber  Co.,  145  N.  C.  48«  49.  5S 


SE  603.  "No  construction  universal 
In  its  application  appears  to  have 
been  given  the  expression,  transac- 
tions connected  with  the  same  subject 
of  action.' "  Trlpp  v.  Yankton,  10  8. 
D.  616,  519,  74  NW  447. 

99.  McArthur  v.  Moffet.  143  Wis. 
564.  668,  128  NW  446,  33  LRANS  264 
(where  the  court  said:  "Th«  word 
'transaction'  was  intended  to  define 
one  thing  and>the  words  'same  subject 
of  action^  another  and  different  thing, 
and  both  were  inteudetL  defne  a 
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meaning  from  tbe  phrase  "cause  of  action/'^  and  is 
not  necessarily  restricted  in  its  meaning  and  appli- 
cation to  a  single  act,'  or  to  contractual  relations;' 
nor  is  it  necessary,  in  order  to  constitute  a  trans- 
action, that  both  of  tbe  parties  conc^ned  should  be 
actually  present;^  while  ou  tbe  other  hand,  it  by  no 
means  follows  that  because  the  causes  of  action  arise 
at  the  same  time  they  arise  out  of  the  same  trans- 
-action*  The  phrase  "subject  of  action"  also  dif- 
fers in  meaning  both  from  "cause  of  action,'"  and 
"object  of  the  action,'"  and  has  been  said  to  be  less 
broad  in  meaning  than  "subject  matter  of  the 
action."" 

240]  b.  AppUcatiou  of  Bnlo— (1)  In  GeneraL 

As  above  indicated,*  it  is  imposnble  to  lay  down  any 
general  rule  by  which  it  can  be  determined  in  all 
particular  cases  whether  the' causes  of  action-^arise 

out  of  the  same  transaction  or  transactions  con- 


nected with  the  same  subject  of  action,^  and  eat>) 
case  should  be  decided  la^ly  according  to  its  ovro 
facts  and  circumstances."  If  it  appears  that  the 
causes  arise  in  the  manner  specified,  tbe  proTision 
applies  so  as  to  authorize  a  joinder  whether  the 
causes  arise  out  of  contract  or  out  of  tort,"  anfl 
whether  they,  are  legal  or  equitable,  or  both," 
and  notwithstanding  they  may  belong  to  different 
classes.^'  Under  the  latter  clause  of  the  provision 
causes  may  be  joined  which  do  not  arise  out  of  the 
same  transaction,  if  they  arise  out  of  transactions 
connected  with  the  same  subject  of  action,"  and 
while  it  would  seem  that  this  latter  cUose  is  more 
particularly  applicable  to  causes  of  an  equitable  na- 
tDK^*  it  is  not  necessarily  to  be  so  limited.^'  When 
arising  in  the  manner  required,  it  has  been  held 
proper  to  join  various  causes  of  action  relating  to 
realty claims  arising  from  tl^e  settlement  of  part- 


dUCerent  thing  from  the  words  'cause 
of  action'"):  Emerson  v.  Nash,  124 
Wis.  389.  102  NW  921.  109  AmSR 
944,  70  LRA.  326.  See  also  infra 
S  240. 

.  1.  McArthur  v.  MofCet.  143  Wia 
S64,  128  mv  446,  33  LRANS  264; 
Emerson  v.  Nash,  124  Wis.  389,  888, 
102  NW  921,  109  AmSR  944,  70  LRA 
326  (where  it  is  aald  that  the  trans- 
action 'Ms  to  be  viewed  as  something 
distinct  from  the  cause  of  action 
itself,  else  the  latter  could  not  arise 
out  of  the  former"). 

a.  Policy  V.  Wilkisson,  B  NYClv 
Proo  135  (holding  that  the  term 
"transaction"  la  not  restricted  to  a 
single  ac^  but  may  be  applied  to  a 
number  of  connected  acts  transpiring 
at  the  same  time,  such  as  breaking 
Into  a  house  and  tearing  down  fix- 
tures, and  carrying  away  goods  there- 
from). 

3.  Mayberry  v.  Northern  Pac.  R. 
Co.,  100  Minn.  79.  84,  110  NW  356. 
12  LRANS  675.  10  AnnCas  754  (where 
the  court  aald:  "That  causes  of  ac- 
tion In  tort  are  Included  within  the 
meaning  of  this  statute  is  quite  ob- 
vious. The  word  'transaction,'  as 
there  used,  embraces  something  more 
than  contractual  relations.  It  In- 
cludes any  occurrences  or  affaire  the 
result  of  which  vests  in  a  party  the 
right  to  maintain  an  action,  whether 
the  occurrences  be  In  the  nature  of 
tort  or  otherwise"). 

4.  McArthur  v.  Moflet,  148  Wis. 
S64.  672.  128  NW  44B,  it  LRANS  264 
(where  the  court  said:  "The  deflni- 
tlons  referred  to,  however,  do  not, 
when  properlr  understood,  mean  that 
bofh  parties  must  actually  be  present 
in  order  that  an  event  or  affair  may 
rise  to  the  dignity  of  a  transaction. 
If  the  act  of  one  person  wrongfully 
Invades  or  Infringes  upon  the  right 
of  another  there  1b  undoubtedly  a 
'transaction,'  though  the  Injured  party 
be  not  physically  present"). 

5.  De  Wolfe  v.  Abraham.  151  N. 
T.  186,  4B  NK  455  [rev  6  App.  DIv. 
172,  39  NTS  10291:  Anderson  v.  Hill, 
53  Barb.  (N.  Y.)  238  [overr  Brewer 
V.  Temple,  15  HowPr  288]. 

6.  Scarborough  v.  Smith,  18  Kan. 
899,  406  (where  the  court  said:  "And 
of  course,  the  'subject  of  action'  Is 
not  the  'cause  of  action,'  or  the  cause 
of  any  action,  or  any  cause  of  action. 
It  is  simply  one  of  the  elements  of 
each  of  the  several  causes  of  action, 
uniting  and  binding  them  together  in 
one  action") :  Rogers  v.  Wheeler.  89 
App.  Div.  435,  85  NTS  981;  McArthur 
V.  Moffet.  142  Wis.  564.  128  NW  445, 
33  LRANS  264.  See  also  supra 
IS  28,  41. 

7.  Scarborough  v.  Smith.  18  Kan. 
399,  406  (where  the  court  said: 
"Neither  can  the  "subject  of  action' 
be  the  'object  of  the  action.'  The 
'subject  of  action'  must  exist  prior 
to  the  creation  of  the  causes  of  action 
which  are  to  be  united;  tor  the  causes 
of  action  are  such  as  ^rise  out  of 
tranaaotions  Vsosneoted  with'  the  'sub- 


ject of  action.'  But  the  'object  of 
action'  Is  only  brought  into  existenbe 
by  the  commencement  of  the  action 
itself,  long  after  both  the  'subject 
of  action'  and  the  'causes  of  action' 
have  had  an  existence.  The  'object 
of  the  action'  la  the  thing  sought  to 
be  attained  by  the  action.  It  Is  the 
remedy  demanded,  the  relief  prayed 
for,  and  is  no  part  of  the  'subject  of 
action.'  or  the  'cause  of  action'"); 
Wiles  V.  Suydam,  64  N.  T.  173;  Rogers 
V.  Wheeler,  89  App.  DIv.  435.  85  NTS 
981.    See  also  supra  gi  31,  41. 

8.  Scarborough  v.  Smith,  IS  Kan. 
399.  Compare  McArthur  v.  Moffet. 
143  Wis.  564.  128  NW  445,  SS  LRANS 
264. 

9.  See  supra  S  239. 

10.  Wiles  Y.  Suydam,  64  N.  T.  173;. 
Hawk  V.  Pine  Lumber  Co.,  145  N,  C. 
48,  58  SB  603;  Pollock  v.  Carolina 
Interstate  Bldg.,  etc.,  Co»  48  S.  C.  65, 
25  SE  977,  59  AmSR  99i.  See  also 
supra  S  239. 

11.  Wiles  V.  Suydam.  64  N.  T.  173, 
177  (where  the  court  said:  "It  is 
safer  for  courts  to  pass  upon  the 
question  as  each  case  is '  presented" ) ; 
Hawk  V.  Pine  Lumber  Co.,  145  N,  C. 
48,  49,  68  SB  603  (where  the  court 
said:  "Having  no  very  deflnlte  prin- 
ciple to  guide  UB,  It  Is  safer  for  the 
courts  to  pass  upon  the  question  as 
each  case  is  pneaented,  except  when 
It  comes  directly  and  clearly  within 
some  established  precedent"). 

12.  Craft  Refrigerating  Hftch.  Co. 
V.  Qulnniplac  Brewing  Co.,  63  Conn. 
551.  29  A  76,  25  LRA  856;  Mayberry 
v.  Northern  Paa  R.  Co.,  100  Minn. 
79.  110  NW  856.  12  LRANS  676.  10 
AnnCas, 754;  Hawk  v.  Pine  Lumber 
Co^  145  N.  C.  48,  58  SB  603. 

Oontraot  and  tort  see  Infra  i  244. 

[a]  Th»  word  "claims,"  as  used  In 
the  code  provision.  Is  applicable  to 
torts  as  well  as  to  contracts.  Kasran 
V.  New  York  Transp.  Co.,  39  Misc. 
Ill,  78  NTS  209,  11  NTAnnCaa  394. 

13.  Hawk  V.  Pine  Lumber  Co.,  145 
N.  C.  48,  58  SE  603;  Glover  v.  Manila 
Gold  Mln.,  etc.,  Co.,  19  S.  D.  659,  104 
NW  281.  See  also  supra  9  239,  and 
Infra  I  246. 

14.  Mclnemey  v.  Main,  82  App. 
Dlv.  643.  81  NTS  B39;  Eagan  v.  New 
York  Transp.  Co.,  39  MIrc.  Ill,  78 
NTS  209,  11  NTAnnCas  294;  PoUey 
V.  Wilkisson,  5  NTClvProc  136;  Rob- 
inson v.  Flint,  7  AbbPr  (N.  T.)  395 
note.    See  also  supra  S  S29. 

16.  Conn. — Craft  Refrigerating 
Mach.  Co.  V.  Qulnniplac  Brewing  Co., 
63  Conn.  551,  29  A  76.  26  LRA  866. 

Kan. — Flint  v.  Dulany,  87  Kan.  332, 
IB  P  208;  Scarborough  v.  Smith,  18 
Kan.  399. 

Mo.— Lane  v.  Dowd,  172  Ho.  167.  72 
SW  632. 

N.  T. — Rogers  v.  Wheeler,  89  App. 
Dlv.  436,  85  NTS  981. 

S.  D. — Tripp  T.  Tankton,  10  S.  D. 
B16.  74  NW  447, 

Wis.— McArthur  v.  Moffet,  148  Wis. 
664,  128  NW  446,  3S  LRANS  264. 

16.   Bee  Wiles  v.  Suydam.  64  N.  T. 


173:  Ehnerson  T.  Nash.  124  Wis.  869, 

102  NW  921.  109  AmSR  994,  70  LHA 
326. 

17.  McArthur  V.  Moffet,  14S  Wis. 
664,  128  NW  445.  83  LRANS  264. 

18.  Kan. — Soarborotigh   t.  Smith, 

18  Kan.  899. 

Minn. — Reed  v.  Bernstein,  lOS  HInn. 
66,  114  NW  261;  Hunt  t.  Dean,  91 
Minn.  96,  97  NW  574. 

Mo. — Stevens  v.  FItfpatrIck,  218  Mo. 
708,  118  SW  51;  Mexico  v.  Lakennn, 
129  Mo.  A.  180,  108  SW  141;  Shinn  v. 
Guyton,  etc..  Mule  Co.,  109  Mo.  A. 
557.  S3  SW  1015. 

N.  T.— Stlnes  v.  New  York,  154 
App.  Dlv.  278,  188  NTS  962;  Schenck 
V.  Purst,  140  App.  Dlv.  432,  125  NTS 
506;  Corcoran  v.  Mannerlng,  10  App. 
Dlv.  516,  41  NTS  1090. 

N.  C. — Jennings  v.  Reeves,  101  N. 
C.  447,  7  SE  897;  McMillan  v.  Ed- 
wards. 75  N.  C.  81. 

S.  T>. — Tripp  V.  Tankton,  10  8.  P. 
616,  74  NW  447;  Bush  v.  Proeltck,  S 
S.  D.  353.  66  NW  989. 

Tex. — Murrell  v.  Wright.  78  Tex. 
619.  15  SW  156. 

Wash. — James  v.  Bralnard-Jackson, 
etc.,  Co.,  64  Wash.  175,  116  P  633. 

Wis.— McArthur  v.  Moffet,  143  Win. 
564,  128.  NW  445,  33  LRANS  2Bf; 
Krucilnskl  v.  Neuendorf,  99  Wis.  264. 
74  NW  974;  Moon  v.  McKnlght,  51 
Wis.  551.  11  NW  800. 

[al  IBlwrtaatlaaii^Where  arising 
out  of  the  same  transaction  or  trans- 
actions connected  with  the  same  Ob- 
ject of  action  it  Is  proper  to  Join  the 
following  causes:  (1)  For  recovery 
of  rent  and  for  violation  of  covenant 
to  return  premises  In  good  condition. 
Reed  T,  Bernstein,  103  Minn.  66,  lli 
NW  261.  (2)  For  recovery  of  rent 
and  damages  for  Injury  to  the  renteil 
premises.  Shlnn  v.  Ouyton,  etc.,  MuU- 
Co..  109  Mo.  A.  557,  83  SW  1016;  Cor- 
coran V.  Mannerlng,  10  App.  I>lv.  516. 
41  NTS  1090.  (3)  For  recovery  of 
real  property  and  for  rents  and  profit!' 
and  for  partition.  Scarborough  v. 
Smith,  18  Kan.  399.  (4)  For  parti- 
tion and  for  the  recovery  of  rents" 
and  profits.  Schenck  v.  Purst,  140 
App.  Dlv.  432,  125  NTS  606.  (5)  For 
recovery  of  possession  of  several 
tracts  of  land,  where  plalntifTa  right 
grows  from  one  transaction.  Murrell 
V.  Wright,  78  Tex.  519,  16  SW  l&S. 
(8)  For  foreclOHurcHif  several  iicn= 
upon  the  same  tract  of  land.  James 
V.  Bralnard-Jackson,  64  Wash.  ITS, 
116  P  633.  (7)  To  enforce  the  lii-n 
of  tax  bills  against  different  pieces 
of  property  owned  by  the  game 
person.  Mexico  v.  Lakenan,  129  Mo. 
A.  180,  108  SW  141.  (8)  To  have  a 
deed  declared  a  mortgage,  to  have  a 
deed  set  aside  as  a  forgery,  aqd  to 
foreclose  a  mortgage.  Moon  v.  Mc- 
Knlght. 54  Wis.  551,  11  NW  800.  (9) 
To  set  aside  a  deed  as  fraudulent  as 
to  creditors  and  to  have  a  certain 
transaction,  whereby  a  debtor  en- 
larges his  statutory  homestead, 
clared  void  as  to  a  Judsment  credi- 
tor, and  to  BuUeat  the  aoAed  land  ta 
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uersbip  affairs/'  or  growing  out  of  the  administra- 
(ioa  of  decedents'  estates,^  or  matters  of  guardian- 
ship," or  trust  cfltates,**  or  corporate  liabilities  and 
management,*'  as  well  as  many  other  miscellaneous 
causes  of  action  but  unless  the  causes  sought  to  be 
joined  may  properly  be  said  to  arise  either  out  of 


the  lien  of  th«  Judnnent.  Hunt  t. 
Uean,  »1  Minn.  S6,  97>rW  <10)  A. 
statutory  cause  of  action  to  quiet  title 
to  land  and  a  cauae  of  action  for  tre»* 
pass  on  the  same  land.  McArthur  v. 
Moffet.  143  Wis.  BC4,  128  NW  446,  8S 
L.RAN3  264.  (11)  Asalnst  a  mu- 
nicipal  corporation   for  damages  to 

filatntUTs  property,  caused  by  changes 
R  the  grade  of  a  street,  and  to  en- 
Join  the  collection  of  a  special  tax 
levied  on  account  of  a  sidewalk  con- 
structed on  the  new  grade.  Tripp  v. 
Yankton,  10  S.  D.  516,  74  NW  447. 
<12j  By  Infont  heirs  to  set  aside  a 
void  decree  and  conveyances  of  land, 
constituting  a  cloud  upon  their  title, 
and  to  recover  posBesalon  of  the  land. 
Kruczlnskl  v.  Neuendorf,  89  Wis.  264, 
74  NW  974. 

[b]  Am  not  arialiv  from  tii*  same 
temuaotloiit  it  is  not  proper  to  Join 
(1)  causes  of  action  to  restrain  the 
collection  of  taxes  and  to  recover  back 
taxes  paid  (Turner  v.  Althaus,  6 
Nebr.  6S);  (2)  or  to  set  aside  con- 
veyances of  dlfCerent  tracts  of  land 
made  at  dltCerent  times  by  a  bankrupt 
with  Intent  to  defraud  his  creditors 
(Harrod  v.  Farntr,  68  Kan.  158,  74  P 
624) ;  <3)  or  a  claim  for  the  possession 
of  a  tract  of  land  with  trespass  upon 
another  tract  (Hulce  v.  Thompson.  9 
HowPr  T.)  113);  (4)  or  the  fore- 
closure of  mortgages  upon  distinct 
portions  of  land  (Selkirk  v.  Wood,  9 
NYCivProc  141;  Tobln  v.  Smith.  1 
OhS&CP  676,  1  OhNP  7S>;  (6)  or  the 
foreclosure  of  a  mortgage  upon  the 
one  tract,  and  an  action  to  recover  the 
poaaesslon  of  another  (BKgerton  v. 
Powell,  72  N.  C  64) ;  (6)  or  a  cause  of 
action  for  foreclosure  of  a  mortnge 
and  a  cause  of  action  for  breach  <n  an 
Independent  agreement  by  the  mort- 
gagor to  erect  certain  buildings  on 
the  premises  within  a  s|>eclflea  time 
(Olln  V.  Arendt,  tB  App.  DIt.  B89,  M 
NTS  S20). 

19.  Tootle  T.  Kent,  12  Okl.  674.  73 
P  310;  Hosklns  T.  Velasoo  Nat.  Bank. 
48  Tex.  Civ.  A.  246.  107  SW  598. 

30.  Mayberrv  v.  McClurg.  61  Mo. 
256  (holding  that  In  proceedings  to 
set  aside  an  allowance  against  an 
estate,  on  the  ground  of  collusion 
between  the  claimants  and  the  ad- 
ministrator, the  several  demands 
may  be  regarded  as  arising  from  the 
same  transaction ) ;  Hay  v.  Hay,  1 3 
Hun  (N.  T.)  815  (wrongful  conduct 
Inducing  the  making  of  a  will  by 
plaintifTs  ancefrtor,  and  false  repre- 
sentations inducing  consent  to  proof 
of  the  will).  See  also  Harris  v.  West- 
ervelt,  15  Oh.  Cir.  Ct.  684,  8  Oh.  CIr. 
Dec  867. 

[a]  Bnt  partltLon  of  testator's  real 
•stats  cannot  be  Joined  (1)  with  a 
cause  of  action  to  establish  a  debt 
against  the  esUte  (Letson  v.  Evans, 
83  Misc.  437,  68  NTS  421),  or  (2)  with 
proceedings  by  an  administrator  to 
sell  land  to  pay  debts  (Garrison  v. 
Cox,  99  N.  C.  478.  6  SE  124). 

fll.  Holmes  t.  Abbott,  53  Hun  (N. 
T.)  617,  6  NTS  948  (holding  that  a 
plalntltr  as  guardian  may  seek  to  as- 
certain the  extent  of  his  ward's  in- 
terest In  particular  property,  and  the 
validity  and  extent  of  alleged  Hens 
ihereon). 

as.  Rlchtmyer  v.  Rlchtmyer,  50 
Barb.  (N.  T.)  65  (accounting  as  to 
several  trusts  created  by  different 
Instruments) ;  Price  v.  Brown.  10 
AbbNCas  (N.  T<)  67  (causes  of  action 
against  the  executor  of  a  deceased 
cotrustee  In  favor  of  a  surviving 
trustee,  arising  from  breach  of  trust). 

as.  Conn. — Lewlsohn  v.  Stoddard, 
78  Conn.  676,  63  A  621. 

Minn. — ^Flsh  t.  Chase,  114  Minn. 
4<0.  ISl  NW  «ai. 


Kebr. — Ponca  Mill  Co.  v. 
56  Nebr.  98,  75  NW  46. 

N.  T. — ^Points  V.  Wabash  R.  Co., 
142  App.  DIv.  755,  127  NTS  782;  Bon- 
nell  T.  Wheeler,  1  Hun  382.  8 
ThompsAC  657, 16  AbbPrNS  81:  Woolf 
T.  Barnes.  46  Misc.  169,  98  NTS  219. 

N.  C. — ^Worth  V.  Knickerbocker 
Trust  Co.,  162  N.  C.  242,  67  SB  590. 

S.  D.— Glover  v.  Manila  Gold  Min., 
etc.  Co^lS  8.  D.  559,  104  NW  261.  . 

fa]  XUnstratlona. — It  has  been 
d  that  the  following  causes  may 
be  Joined:  (1)  Causes  of  action,  each 
Involving  the  validity  of  a  plan  for 
the  exchange  of  new  securities  for 
the  debenture  bonds  of  a  corpora- 
tion. Points  V.  Wabaah  R.  Co.,  142- 
App.  DIv.  765,  127  NTS  782.  (2) 
Causes  of  action  for  damages  and  for 
the  delivery  up  and  cancellation  of 
plaintifTs  agreement  to  take  stock  In 
a  corporation,  both  causes  being  based 
on  an  Illegal  combination  and  con- 
spiracy on  the  part  of  defendants  to 
obtain  control  of  and  exploit  the  cor- 
poration for  their  own  advantage. 
Worth  V.  Knickerbocker  Trust  Co., 
152  N.  C.  242.  67  SE  690.  (3)  Causes 
of  action  against  a  corporate  director 
for  not  making  an  annual  report  and 
for  making  a  false  report.  Bonnell 
V.  Wheeler,  1  Hun  (N.  T.)  332.  3 
ThompsAC  557,  16  AbbPrNS  81.  (4) 
To  recover  an  assessment  on  the  capi- 
tal stock  of  an  Insolvent  corporation, 
and  to  recover  the  amount  remaining 
uripald  on  the  stock  when  Issued.  Fish 
v.  Chase,  114  Minn.  460,  181  NW  631. 

[b]  OaosMi  wUdi  nsr  not  be 
JoiasOiF— (1)  As  not  arlslnar  out  of  the 
same  transaction  or  transactions  con- 
nected with  the  same  subject  of  ac- 
tion. It  Is  not  'permissible  to  join 
causes  of  action  for  separate  and  dis- 
connected acts  of  malfeasance  or  non- 
feasance on  the  part  of  successive 
boards  of  directors  of  a  corporation. 
Peo.  V.  Equitable  L.  Assur.  Soc.  124 
App.  DIv.  714.  109  NTS  4S8.  (2)  A 
cause  of  action  against  a  director  to 
enforce  a  personal  liability  for  con- 
senting to  the  creation  of  an  indebted- 
ness In  excess  of  the  capital  stock  of 
the  corporation  cannot  bfe  Joined  with 
a  cause  for  failure  to  file  an  annual 
report  as  required  by  statute,  be- 
cause both  are  penal  In  their  nature 
and  do  not  arise  out  of  the  same 
transaction.  Motley  v.  Pratt,  13  Misc. 
758,  86  NTS  184.  (8>  A  cauae  of  ac- 
tion to  charge  a  stockholder  with  a 
corporate  debt  because  of  the  failure 
to  make  and  record  a  certificate  re- 
quired by  statute  cannot  be  Joined 
with  a  cause  to  charge  htm,  as  trus- 
tee, with  the  debt,  because  of  the 
failure  to  file  an  annual  report,  when 
such  causes  neither  arise  out  of  the 
same  transaction  nor  are  connected 
with  the  same  subject  of  action. 
Wiles  V.  Suydam,  64  N.  T.  178. 

94.  See  Ronton  t.  Wheeler,  118 
App.  DIv.  426,  104  NTS  83:  Rowers  v. 
Wheeler,  89  App.  DIv.  435,  86  NTS 
981;  Sloan  v.  Carolina  Cent.  R.  Co., 
126  N.  C.  487.  36  SB  21:  Hamlin  v. 
Tucker,  72  N.  C.  502;  Pollock  v.  Caro- 
lina Interstate  BIdjr.,  etc..  Assoc..  48 
S.  C.  65.  25  SE  977,  59  AmSR  696; 
Sanderson  v.  Railey,  (Tex.  Civ.  A.) 
4?  SW  667;  and  cases  infra  this  note. 

[a]  XUustratlons. — It  has  been  held 
that  the  following  causes  may  be 
Joined:  (1)  DlfTerent  causes  for  dam- 
ares  for  failure  of  defendant  to  fur- 
nish cars  to  plaintiff  for  the  shipment 
of  grain.  Star  Grain,  etc.,  Co.  v.  AtchU 
son,  etc.,  R.  Co.,  85  Kan.  281,  116  P 
906.  (2)  Causes  of  action  for  the 
same  personal  Injury,  one  based  upon 
ordinary  negllKence,  and  the  other 
upon  gross  negligence.  Astin  v.  Chi- 
cago, etc.,  XLOo..  148  Wis.  477,  128 


the  same  transaction  or  out  of  transactions  con- 
nected with  the  same  subject  of  action,  a  joinder 
under  this  provision  is  not  permissible.^ 

241]  (2)  Injnries  to  Fenoa  and  to  Oharacter. 
A  cause  of  action  for  an  injury  to  the  person  may 
be  joined  with  one  for  an  injury  to  character  where 
Mikesell. 


NW  265,  31  LRANS  158  and  note. 
(3)  For  the  detention  of  personal 
property  and  for  Injury  thereto  while 
detained.  Smith  v.  Orser,  43  Barb. 
(N.  T.)  187  [aff  42  N.  T.  132].  (4) 
For  frauds  practiced  by  a  bank  di- 
rector through  misrepresentations 
made  to  plaintiff,  and  for  neglect  of 
duties  required  \iy  statute.  Mabey  v. 
Adams,  16  N.  T.  Super.  346.  (5)  Cause 
of  action  for  double  rent  and  for  a 
conversion  by  the  tenant  of  person- 
alty. Alliance  Bl.  Co.  v.  Wells,  93  Wis. 
6,  86  NW  796.  (6)  Causes  of  action 
for  the  loss  of  a  wife's  services,  for 
loss  of  a  horse,  and  for  Injury  to  a 
buggy  and  harness,  all  being  caused 
by  the  same  act  of  negligence.  Owens- 
boro.  etc..  Gravel  Road  Co.  v.  Coons, 
49  SW  966,  20  KyL  1678.  (7)  Causes 
to  recover  money  paid  and  property 
transferred  to  defendant  by  a  bank- 
rupt at  the  same  time  and  as  parts 
of  the  same  transaction.  French  v. 
R.  P.  Smith,  etc.,  Co..  81  Minn.  341, 
84  NW  44.  (8)  Different  causes-'of 
action  against  the  transferees  of  a 
bankrupt,  the  object  of  the  action  be- 
\txg  merely  to  set  aside  the  alleged 
unlawful  transfer  and  recover  the 

Sroperty.  Bouton  v.  Wheeler,  118  App. 
•Iv.  426.  104  NTS  33.  (9)  Against  a 
carrier  for  wrongfully  permitting  an 
Inspection  of  goods  without  produc- 
tion of  the  bill  of  lading,  and  for 
wrongfully  withholding  a  part  of  the 
same  goods  and  compelling  payment 
of  demurrage.  Sloan  v.  Carolina 
Cent.  R.  Co.,  126  N.  C.  487,  36  SE  21. 
(10)  p^'Uses  of  action  against  a  sher- 
iff and  the  sureties  on  his  oflUclal 
bond,  for  an  illegal  levy  and  sale,  and 
against  one  who  procured  such  sale 
to  be  made'  and  gave  an  Indemnifying 
bond  therefor.  Cook  v.  Smith,  119 
N.  C.  860,  26  S&  958.  (11)  Cause  of 
action  against  a  building  association 
for  wrongful  collection  of  an  amount 
greater  than  was  due  on  a  bond,  and 
cause  of  action  against  a  bank  for  aid-. 
Ing  such  collection  by  paving  to  the 
association  money  of  plaintiff  de- 
posited with  it.  Pollock  V.  Carolina 
Interstate  Bldg.,'  etc..  Assoc..  48  S.  C. 
j85,  25  SE  977,  59  AmSR  695.  (12) 
Causes  of  action  by  attorneys  for  fees 
lost  through  a  fraudulent  satisfaction 
of  a  judgment  by  their  clients,  and 
one  to  recover  fees  included  In  such 
Judgment  which  had  bren  asslfrned  to 
plaintiffs.  Flint  v,  Hubbard,  16  Colo. 
A.  464,  66  P  446. 

95.  Peo.  V.  Equitable  L.  Assur. 
Soc.  124  App.  DIv.  714,  109  NTS  4S3; 
Reed  v.  Llvermore,  101  App.  DIv.  254, 
91  NTS  986;  Motley  v.  Pratt.  13  Misc. 
758,  35  NTS  184;  Krause  v.  Guarantee 
Title,  etc..  Co..  32  Oh.  CIr.  Ct.  231; 
Brock  V.  Crawford,  10  OntWR  687. 

[a]  ZUnatratlons, — (1)  Aft  not  aris- 
ing out  of  the  same  transaction  or 
transactions  connected  with  the  same 
subject  of  action,  it  is  not  permissible 
to  Join  a  cause  of  action  for  breach 
of  warranty  In  the  sale  of  a  gun  and 
a  cause  for  negligence  In  selling  a  gun 
so  defectively  constructed  that  it  ex- 
ploded and  injured  plaintiff  (Reed  t. 
Llvermore,  101  App.  DIv.  264,  91  NTS 
986);  (2)  a  cause  of  QCtion  for  the 
conversion  of  plaintifTs  personal  prop- 
erty by  defendant,  and  one  for  an  as- 
sault subsequently  committed  upon 
plaintiff  by  defendant  while  the  for- 
mer was  attempting  to  regain  posses- 
sion of  his  property  (Campbell  v. 
Halllhan,  45  Misc.  325,  90  NTS  432); 
(3)  a  cause  of  action  in  contract 
against  attorneys  for  failure  to  prop- 
erly conduct  an  action,  and  a  cau^e  of 
action  for  willful  misconduct  In  its 
prosecution  (Barklry  v.  Williams,  30 
Misc.  687.  64  NTS  318);  (4)  a  cause  of 
actlcm  to  annul  a  contMMSt  and  tenosl 
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both  arise  out  of  the  same  transaction,^  although 
they  belong  to  different  classes.^'  So,  when  they 
arise  out  of  the  same  transaction,  a  cause  of  action 
for  Blander  may  be  joined  ifith  one  for  false  im- 
prisonment;*^ and  a  cause  of  action  for  malicious 
prosecution  may  be  joined  with  one  for  false  im- 
prisonment," or  for  slander," 

[i  242]  (3)  Injuries  to  Person  and  to  Prop- 
erty.'^ A  cause  of  action  for  damages  for  injury  to 
the  person  may  be  joined  with  one  for  injury  to 
property,  where  both  arise  from  the  same  trans- 


action," although  they  belong  to  different  classes." 

243]  (4)  Injnrifls  to  Bealty  and  to  Personalty. 
A  cause  of  action  for  injury  to  real  proi>erty  may 
be  joined  with  a  cause  of  action  for  injury  to  person- 
alty where  both  arise  out  of  the  same  transaction," 
notwithstanding  such  causes  belong  to  different 
classes,  as  designated  by  other  code  provisions.*" 

[$  244]  17.  Oontract  and  Tort,  tinder  the  codes, 
as  at  conuaon  law,  a  cause  of  action  in  'tort  cannot 
as  a  general  rule  be  joined  with  a  cause  of  aetion  on 
contract;"  and  hence  a  cause  of  action  for  breach  of 


a  morteagre,  and  Injunction  to  restrain 
an  action  for  services  rendered,  not 
arising  from  the  contract  (AUeghany, 
etc..  R.  Co.  V.  Weidenfeld,  B  Mlso.  43, 
26  NTS  71):  (5)  a  cause  of  action  for 
a  threatened  breach  of  a  covenant  not 
to  manufacture  or  sell  certain  arti- 
cles) the  covenant  being  contained  In 
an*  agreement  for  the  dissolution  of  a 
partnership  between  plaintiff  and  de- 
fendant, and  a  cause  of  action  based 
upon  the  fact  that  defendant  had  ob- 
tained a  patent  for  an  Invention  made 
by  plaintiff,  covering  the  same  class 
of  articles  but  having  nothing  to  do 
vfltb  the  partnerahlp  or  Its  dissolu- 
tion (Obermayer  v.  Geerlng,  130  NTS 
674);  (S)  a  cause  of  action  for  the 
annulment  of  a  marriage  and  one  seek- 
ing to  quiet  title  of  plaintiff  in  her 
separate  property  in  which  defendant 
falsely  claims  an  Interest  ilThl  v.  Uhl. 

61  Cal.  250);  (7)  causes  of  action  for 
the  recovery  of  different  penalties 
growing  out  of  the  violation  of  dls- 
tinct  provisions '  of  law  (Motley  v. 
Pratt,  13  Misc.  758.  36  NTS  18«);  (8) 
causes  of  action  for  alienation  of  a 
wife's  affections  and  the  subsequent 
conversion  of  personal  property 
(Crowell  V.  Truesdell.  67  App.  DIv, 
502,  73  NTS  1013);  (9)  or  cause  of 
action  by  a  trustee  In  bankruptcy  to 
recover  property  adjudged  in  different 
suits  to  belong  to  certain  of  defend- 
ants, and  also  property  sold  in  satis- 
faction of  Judgments  in  attachment 
by  other  defendants  <Davls  v.  Novot- 
ney,  IB  S.  D.  118.  87  NW  582). 

96.    Harris  v.  Avery,  5  Kan.  H6. 

87.    Harris  v.  Avery,  G  Kan.  146. 

As  Itelonglng  to  dinervnt  classes 
see  supra  S  229. 

S8.    Harris  v.  Avery,  5  Kan.  146. 

as.  Scott  V.  Flowers,  60  Nebr.  675, 
84  PJW  81;  Barr  v.  Shaw,  10  Hun  (N. 
T.)  580;  San  Antonio,  etc.,  R.  Co.  v., 
Grlflln.  20  Tex.  Civ.  A.  91.  48  SW  642. 
See  also  WagstafF  v,  Sehlppel,  27  Kan. 
460. 

Joinder  as  InJuias  to  tlis  p*rson 

see  supra  S  231. 

30.  Dlnges  v.  Rlggs,  43  Nebr.  710, 

62  NW  74. 

31.  J«  ooasUtiitliig  only  one  cans* 

of  scUon  see  supra  S  192. 

32.  Lantmlne  v.  Qalusha,  135  N. 
T.  239,  31  NE  1024;  Mclnemey  v. 
Main,  82  App.  Div.-  643,  81  NTS  539 
[dlst  Rellly  v.  Sicilian  Asphalt  Pav, 
Co..  170  N.  T.  40.  62  NE  772,  88  AmSR 
636.  67  LRA  176];  O'Horo  v.  Kelsey, 
60  App.  DIv.  604,  70  NTS  14  (trespass, 
assault,  injury  to  business,  and  In- 
jury to  and  conversion  of  personal 
property) ;  Doyle  V.  American  wi'tnger 
Co.,  60  App.  Div.  525,  69  NTS  952 
(treRpass  and  assault);  McAndrew  v. 
Lake  Shore,  etc.,  R.  Co.,  70  Hun  46*  23 
NTS  1074;  Helgle  v.  WIIHh,  50  Hun 
58S,  3  NTS  497:  Eagan  v.  New  Tork 
Transp.  Co..  39  Misc.  Ill,  78  NTS  209, 
11  NTAnnCa8%94;  Grimth  v.  Friendly, 
30  Misc.  393.  62  NTS  391  [aff  47  App. 
DIv.  635,  62  NTS  1138];  Rusenbere 
V.  Staten  Island  R.  Co.,  14  NTS  476; 
Orogan  v.  l<indeman,  CodeRepNS  (N, 
T.)  287:  Mullerlelle  v.  Brandt,  64 
Wash.  280,  116  P  868. 

[a]  Sam*  transaction. — ^Where  a 
railroad  company  without  authority 
constructed  and  operated  Its  railroad 
in  a  public  street,  it  was  held  that 
plaintiff  might  in  the  same  action  sue 
to  enjoin  the  operation  of  the  railroad 
as  a  nuisance  and  to  recover  damages 
for  Injuries  to  his  property  occa- 


sioned thereby;  and  also  to  recover 
damaKes  for  a  personal  injury  sus- 
tained hy  plaintiff  on  a  particular 
occasion,  as  a  result  of  his  horse  be- 
coming frightened  by  the  negligent 
operation  of  a  train.  It  being  held 
that  the  different  Injuries  proceeded 
In  a  general  sense  from  the  same 
wrong  and  were  "transactions  con- 
nected with  the  .same  subject  of  ac- 
tion" within  the  meaning  of  the  stat- 
ute. Lamming  v.^Oalusna,  135  N.  T. 
239,  31  NE  1024  [rev  63Hun  32,  17 
NYS  3281, 

[b]  iHffersnt  transaotions^A  con- 
version of  plalntlfTs  property  by  de- 
fendant and  an  assault  subsequently 
committed  upon  plaintiff  by  defendant 
while  plaintiff  was  attempting  to  re- 
take possession  of  his  property  do 
not  arise  out  of  the  same  transaction 
within  the  application  of  the  statute. 
Campbell  v.  Hallihan,  46  Miao.  325, 
20  NTS  432. 

33.  Mclnemey  v.  Main,  82  App. 
DlT.  S43,  81  NTS  630:  Eagan  v.  Hew 
Tork  Transp.  Co..  89  Misc.  Ill,  78 
NTS  209,  11  NTAnnCas  394. 

Am  Iwtm^nf  to  OUtercat  Olass— 
see  supra  S  Z29. 

As  Belonging  to  muba  -^llaM  see 
supra  S  234. 

34.  Polley  v.  Wilklsson,  6  NTCiv 
Proc  135.  See  also  Frepons  V.  Oros- 
tein,  12  Ida.  671,  87  P  1004. 

35.  Polley  V.  Wllkisson,  5  NTCiv 
Proc  135. 

As  belonging  to  aUTexuit  olasses 
see  supra  (  229. 

As  oslfmglBf  to  same  cOass  see 
supra  I  233. 

36.  Ala. — Southern  R.  Co.  v.  W.  T. 
Adams  Mach.  Co.,  165  Ala.  436,  51  S 
779;  Brooks  v.  Romano,  149  Ala.  301, 
42  S  819;  Romano  v.  Brooks,  142  Ala. 
514,  39  3  213;  Western  Union  Tel.  Co. 
V.  Waters.  139  Ala.  652,  36  S  773. 

Ark. — Conpnt  v.  Storthz,  69  Ark. 
209,  62  SW  415. 

Cal.— Stark  v.  Wellman,  96  Cal.  400, 
31  P  259;  Loup  v.  California  Southern 
R.  Co.,  63  Cal.  97. 

Ga. — Wolff  v.  Southern  R.  Co.,  130 
Oa.  251,  60  SB  569;  Louisville,  etc., 
R.  Co.  v.  Hurt,  129  Ga.  234.  68  SE  706; 
Teem  v.  ElUJay,  89  Ga.  154,  16  SH  88; 
Croghan  v.  New  Tork  Underwriters' 
Agency,  53  Ga.  109. 

Hawaii. — Hong  Kim  v.   Hapai,  12 
Hawaii  185;  Carter  v.  Manhattan 
Ins.  Co.,  11  Hawaii  69. 

Ind. — Cincinnati,  etc.,  R.  Co.  v.  Har- 
ris, 61  Ind.  290;  Clark  t.  Llneberger, 
44  Ind.  223;  Boyer  v.  Tledeman,  34 
Ind.  72. 

Ky. — Chesapeake,  eto.,  R.  Co.  t. 
Patton.  146  Ky.  666,  143  SW  26;  Bell 

V.  Thompson,  102  SW  830,  31  KyL 
473;  Dierig  v.  South  Covington,  etc., 
Rt.  R.  Co.,  72  SW  355.  24  KyL  1825; 
Hall  V.  Forman,  6  KyL  140. 

Mo.— Scott  V.  Taylor,  231  Mo.  654, 
132  SW  1149;  Sumner  v.  Rogers,  90 
Mo.  324,  2  SW  476;  Southworth  Co.  v. 
Lamb,  82  Mo.  242;  Jamison  v.  Copher, 
36  Mo.  483;  Blackmer,  etc..  Pipe  Co. 
v.  Mobile,  etc..  R.  Co.,  137  Mo.  A.  479, 
119  SW  1;  Barnes  v.  Metropolitan  St, 
R.  Co.,  119  Mo.  A.  303,  95  SW  971; 
Roberts  v.  Quincy,  etc.,  R.  Co.,  43  Mo. 
A.  287;  Sumner  v.  Tuck,  10  Mo.  A. 
269  [aff  90  Mo.  324.  2  SW  476].  See 
also  Sumner  v.  Rogers,  90  Mo.  324, 
2  SW  476;  Ellis  v.  St.  Louis,  etc,  R. 
Co,,  131  Mo.  A.  395,  111  SW  889, 

Nebr. — Commercial  Union  Assur. 
Co.  T.  Shoemaker,  68  Nebr.  178,  88 


NW  166.  See  also  Hardy  v.  Miller, 
11  Nebr.  395,  9  NW  476. 

N.  Y.— Nichols  v.  Drew,  »4  N.  T.  22; 
Hubbell  V.  Melge,  50  N.  Y.  480;  Conard 
V.  Southern  Tier  Masonic  Relief  As- 
soc,  101  App.  DIv.  611,  93  NTS  626; 
McClure  v.  Wilson,  18  App.  Div.  274. 
43  NTS  209;  Compton  v.  HUKhes.  3S 
Hun  377;  Booth  v.  Fartaiers',  etc.. 
Bank,  66   Barb.  4S7    [rev  on  other 

f rounds  50  NT  396] ;  Butt  v.  Cameron. 
3  ^Barb.  642:  Flynn  v.  Bailey,  50 
Bai^.  73;  Bdick  v.  Crlm.  10  Barb.  445; 
Cobb  V.  Dows.  9  Barb.  230  [rev  on 
other  grounds  10  N.  T.  335];  Zrakow- 
skl  V.  Mach,  li  Misc.  284,  86  NTS 
421;  Hannahs  v.  Hammond,  19  NYS 
888.  28  AbbNCas  817;  Thompson  v. 
St.  Nicholas  Mat..  Bank.  61  HowPr 
168;  McDonald  v.  Kountae,  68  Howl'r 
162:  Waller  v.  Baakan,  li  HowPr  2S; 
Colwell  V.  New  Toric.  etc.  R.  Cc,  9 
HowPr  811;  BuTdi<^  v.  HeAmbly,  9 
HowPr  117;  Pumtes  v.  Brown.  8  How 
Pr  69. 

K.  C. — ^Hodges  V.  WilmlDgtoiK  etc 
R.  Co.,  106  N.  C.  170,  10  SET  917; 
Douj[ht|-      Atlantic,  etc.;  R.  Co..  78 

Oh. — Sturgess  Barton,  8  Oh.  St. 
216.  72  AmD  682, 

Tex. — Prey  v.  Ft.  Worth,  etc..  R. 
Co.,  86  Tex.  465,  25  SW  609;  Stewart 
V.  Gordon,  66  Tex.  344;  Caffall  v. 
Bandera  Tel.  Co.,  (Civ.  A.)  136  SW 
105;  Hammer  v.  Garrett.  (Civ.  A.)  133 
SW  1058;  Sklpwlth  v.  Hurt,  (Civ,  A.) 
58  SW  192.  But  see  Cardwell  v.  Mas- 
terson.  27  Tex.  Civ.  A.  691,  69B,  «« 
SW  1121  (where  the  court  said:  "The 
rule  Is  not  absolute,  and  is  subject 
to  many  exceptions"). 

Wash. — Clark  v.  Great  Northern  R. 
Co.,  Si  Wash.  658.  72  P  477;  WlHey  v. 
Nichols,  18  Wash.  628,  62  P  237. 

[a]  XUnstrations. — ^As  being  in 
contract  and  in  tort  it  has  been 
held  improper  to  Join  the  following 
causes:  (1)  For  deceit  and  for  breach 
of  contract  in  regard  to  a  sale. 
Romano  v.  Brooks,  142  Ala.  614,  39  S 
213.  (2)  For  deceit  in  a  sale  and  for 
breach  of  warranty.  Brooks  v.  Ro- 
mano, 149  Ala.  301,  42  S  819;  Boyer 
V.  Tledeman,  84  Ind,  72.  (8)  For  deceit 
in  falsely  representing  a  third  person 
as  worthy  of  credit,  and  on  a  guar- 
anty of  the  amount  of  such  person's 
credit.  Waller  v.  Raskan.  12  HowPr 
(N.  T.)  28.  (4)  For  breach  of  cove- 
nant and  for  false  representations. 
Clark  V.  Unebe^r,  44  Ind.  223.  f5) 
For  trespass  ana  for  use  and  occupa- 
tion. McLendon  v.  Atlanta,  etc.,  R. 
Co.,  64  Oa.  293.  See  also  Ramirez  v. 
Murray.  5  Cal.  222.  (6)  For  recovery 
of  specific  personalty  and  damaires  for 
breach  of  contract.  F^imlss  v.  Brown, 
8  HowPr  (N.  Y.)  59.  (7)  For  breach 
of  contract  to  redeliver  money  In- 
trusted and  for  conversion.  Stark  v, 
Wellman.  96  Cal.  400,  81  P  259.  (S) 
For  breach  of  contract  and  for  breach 
of  common-law  duty  in  regard  to 
delivery  of  a  telegram.  Western  Un- 
ion Tel.  Co.  V.  waters,  189  Ala.  6S!. 
36  S  773.  (9)  For,  killing  of  certain 
cattle  and  breach  of  contract  of  car- 
riage of  other  cattle.  Colwell  v.  New 
Tortc.  etc.,  R.  Co.,  9  HowPr  (N.  T.) 
311,  (10)  For  enforcement  of  stock- 
holder's liability  and  for  mlsfeasanco 
as  director.  Butt  v.  Cameron,  53  Barb. 
(N.  T.)  648.  (11)  Causes  of  ^ntlm 
on  injunction  bond  and  for  damages 
for  wiUfnl  injunction.  Wilier  x 
Nichols,  18  yriAu  618,  6I|P  I8< 
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eoDtract  cannot  be  joined  with  one  for  personal  in- 
juriea,^^  or  with  one  for  injuries  to  personalty^  or 
to  realty.^  An  exception  to  the  general  rule  exists, 
however,  under  the  provisions  of  certain  o^  the  codes 
authorizing  the  joinder  of  causes  of  action  of  what- 
.ever  kind,  providing  they  are  between  the  same 


parties  and  in  the  same  right,  and  have  the  same 
venue."  Andther  general  exception  results  from  tbe 
provision,  in  many  of  the  codes,  that  causes  of  action 
arising  out  of  the  same  transaction  or  transactions 
connected  with  tbe  same  subject  of  action  may  be 
joined,^'  and  the  same  exception  has  been  made  in 


[b]    Wlm*  McBtfaat  walTM  th* 

tort,  the  statement  of  facts  showing 
the  commission  of  a  tort  does  not 
constitute  an  Improper  Joinder  In  an 
action  on  contract.  De  Witt  v.  Mc- 
I>onald,  58  HowPr  (N.  YJ  411;  Camp- 
bell v.  Wright,  21  HowPr  (N.  T.)  9; 
Hinds  V.  Tweddla,  7  HowPr  (N.  T.) 
278;  Logan  V.  Wallls,  76  N.  G.  41<. 
See  also  Hawk  t.  Thorn.  54  Barb.  (N. 
T.)  164. 

[c}    VlMdlaga  ooiurtrusd  a«  Joining 

causes  In  contract  and  In  tort  see 
Louisville,  •tc.,  R.  Co.  v.  Hurt,  129 
Ga.  234.  58  SB  70«  (allegations  of 
refusal  to  construct  a  depot  on  platn- 
tllTs  land  pursuant  to  agreement,  and 
of  Injury  to  plaintiffs  land  by  the 
negligent  manner  of  constructing  a 
railroad);  Blackmer,  etc.,  Plp«  Co.  v. 
Mobile,  eta.  R.  Co..  137  Mo.  A.  47»,  119 
ew  1  (allegations  stating  a  cause  of 
action  for  breach  ,of  contract  by  a 
carrier  to  fwnvear  goods,  and  a  cause 
of  action  for  breach  of  its  legal  duty 
to  convey  them  safely) :  Nimocks  v. 
Inks,  17  Oh.  SS6  (allegations  of  fail- 
ure to  perform  labor,  and  also  per- 
formance of  labor  in  a  careless,  un- 
skillful, undue,  and  Imnroper  manner); 
Sklpworth  V.  Hurt.  (Tex.  Civ.  A.  1900) 
BS  SW  192  (action  on  a  county  treas- 
urer's bond,  where  It  was  alleged  that 
defendant  bank  had  advanced  the 
amount  of  the  treasurer's  shortages 
to  the  county,  and  the  sums  havlnf 
been  permitted  to  remain  on  deposn 
by  the  county,  the  bank  wrongiully 
converted  them);  Rldeout  v.  Milwau- 
kee, etc,  R.  Co.,  81  Wis.  237,  51  NW 
439  (where  in  an  action  for  killing  a 
horse,  a  claim  for  freight  paid  on  the 
horse,  to  defendant,  was  joined); 
Lane  v.  Cameron,  38  Wis.  603  (alle- 
gations that  defendant  so  improperly 
and  negligently  used  certain  horses 
which,  he  had  borrowed  of  plaintiff 
that  they  sickened  and  died,  and  also 
that  defendant  had  promised  to  pay 
for  such  horses  in  case  of  their  death, 
and  had  refused  to  do  so  on  demand). 

[d]  nsadian  opnatmed  as  not 
jolniiif  causes  In  contract  and  In  tort 
see  H.  T.  Molllson  Co.  v.  O'Brien,  188 
Fed.  639;  Western  B.  Co.  v.  Hart,  160 
Ala.  S9»,  49  S  371  (both  counts  held 
to  be  based  upon  a  contract  for  the 
transportation  of  goods,  and  allega- 
tions as  to  negligence  to  be  merely 
descriptive  of  the  breach);  Western 
tTnion  TeL  Co.  v.  Garthwright,  151 
Ala.  413.  44  S  212  (both  counts  held 
to  be  for  breach  of  a  contract  to 
deliver  a  telegram,  and  allegations  as 
to  neglfgence  to  be  merely  descriptive 
of  the  breach);  Chattanooga  Southern 
R.  Co.  T.  Thompson,  138  Oa.  127,  66 
BE  286  (action  held  to  be  in  contract 
for  failure  of  a  railroad  company  to 
furnish  cars  pursuant  to  agreement, 
although  it  was  also  alleged  that 
■uch  failure  was  wrongrful) :  Faveslch 
V.  New  England  L.  Ins.  Co.,  122  Ga. 
190.  60  SB  68,  106  AmSR  104,  69  LRA 
301  (causes  of  action  for  libel  and 
for  invasion  of  plalntlfTs  right  ,of 
privacy):  Southern  R.  Co.  v.  Horner, 
115  Ga.  381.  41  SB  649  (petition  set- 
ting out  a  breach  of  duty  by  a  rail- 
road company  as  a  public  carrier,  and 
also  asserting  a  liability  under  a  stat- 
utory obligation  Imposed  upon  a  final 
connecting  carrier) ;  Indiana  Natural, 
etc..  Gas  Co.  v.  Anthony,  26  Ind.  A. 
307,  58  NB  868:  HofTman  v.  Farmers' 
Cooperative  Shipping  Assoc^  78  Kan. 
661,  97  P  440;  Benson  v.  U.  S.  Install- 
ment Realty  Co.,  113  Minn.  346,  129 
NW  694  (both  counts  held  to  be  for 
money  had  and  received,  although  one 
of  them  set  out  the  fraudulent  means 
by  which  the  money  was  procured ) : 
Ennis  T.  Padgett,  122  Ho.  A.  539,  99 
8W  782;  Southwest  Missouri  Electric 
^  Co.  V.  Hissourt  Pac,  R.  Co..  IIO  Mo. 


A.  300,  85  SW  966  (action  by  one  rail-  ,  Minn. — Fish  v.  Chase,  114  Minn.  460, 
road  company  against  another,  upon  131  NW  631;  Humphrey  v.  Merrlam, 
an    agreement    to    share    damages   37  Minn.  502,  35  NW  365;  Kraemer  v. 


caused  by  the  sole  negligence  of  either 
of  such  companies  at  a  crossing); 
Jones  V.  St.  Louis,  etc.,  B.  Co.,  89  Mo. 
A.  653  (action  against  two  carriers  for 
the  same  negligence) ;  Harlow  v. 
Haines,  63  Misc.  $8,  116  NYS  449  l&tC 
136App.  Div.  938, 121  NYS  1134]  (com- 
plaint held  to  state  only  a  cause  of 
action  for  fraud  and  deceit,  and  not  to 
join  a  cause  of  action  for  money  paid 
and  expended);  Watt  v.  Talcott,  4 
NTMonthLBul  25  (where  a  complaint 
against  a  factor  for  breach  of  contract 
sought  an  accounting  and  a  return  of 
undisposed-of  goods);  Finch  v.  Bas- 
kervlfie,  86  N.  C.  205  (where  In  parti- 
tion a  demand  was  made  for  rents  and 

groflta  alleged  to  have  been  converted 
y  tenants  in  common  In  possession); 
Maughlln  Mill  Co.  v.  Hamilton.  61 
Wash.  66.  Ill  P  1067  (where  in  an 
action  on  an  injunction  bond  damages 
were  claimed  In  excess  of  the  amount 
of  the  bond,  but  all  the  damages 
claimed  were  of  such  a  nature  as  to 
be  secured  by  the  bond  up  to  the 
amount  limited  thereby) ;  Toes  v. 
Bender,  32  Wash.  666,  73  P  697  (ac- 
tion on  attachment  bond). 

37.  Ky. — DlerlK  v.  South  (loving- 
ton,  etc.,  St.  R.  Co^  72  SW  «5.  24 
KyL  1826  (breach  of  contract  of  car- 
riage and  illegal  arrest  upon  the  re- 
fusal to  pay  fare). 

N.  T. — ^Hochman  v.  New  Amsterdam 
Gas  Co.,  73  Misc.  463,  138  NTS  386; 
Townsend  v.  Coon,  7  NTClvProc  56. 

Tex. — G.  A.  Duerler  Mfg.  Co.  v. 
Dullnig.  (Civ.  A.)  83  SW  889  [aff  87 
SW  332]  (action  fop  personal  injuries 
to  an  employee,  and  action  on  a  con- 
tract of  insurance  against  accidents). 

Utah. — Clinton  v.  Nelson.  2  Utah 
S84  (action  upon  an  official  bond  of  a 
United  States  marshal,  charging  only 
false  imprisonment  and  malicious 
cruelty). 

Wash. — Sanders  v.  Stimson  Mill  Co., 
34  Wash.  357,  75  P  974  [reVreh  82 
Wash.  627,  73  P  6881;  Clark  v.  Great 
Northern  R.  Co.,  31  Wash.  658.  72  P 
477  (breach  of  contract  of  carriage 
and  personal  Injury  in  ejecting  plain- 
tiff from  defendant's  train). 

S8.'  Hoflgland  v.  Hannibal,  etc.,  R 
Co.,  89  Mo.  451:  Booth  v.  Farmers*, 
etc.,  Nat  Bank,  65  Barb.  (N.  T.)  457. 1 
Thomps.  &  C.  45  [rev  on  other  grounds 
50  NT  3961:  Han  v.  Flaher.  20  Barb. 
(N.  T.)  441;  Townsend  v.  Ooon,  7 
NTClvProo  66. 

89.  Bderlin  v.  Judge.  S6  Mo.  260: 
Hart  V.  Metropolitan  El.  R.  Co.,  16 
Daly  291.  7  NTS  763  (trespass  and 
tortious  invasion  of  easements  by  the 
erection  of  an  elevated  railroad  In 
front  of  plalntitTs  premises,  and  ac- 
tion on  a  bond  .conditioned  for  the  pay- 
ment of  the  damages  for  such  inva- 
sion): Weeks  v.  Keteltas.  13  Daly  559. 
10  NTClvProc  43  (breach  of  covenant 
in  a  lease  and  trespass  on  tbe  leased 

6 remises):  Doughty  v.  Atlantic,  etc., 
;.  Co.,  78  N.  C.  22  (holding  that  a 
cause  of  action  for  a  statutory  pen- 
alty for  obstructing  a  navigable  river 
Is  In  contract  and  cannot  be  joined 
with  a  cause  of  action  In  tort  for  an 
injury  to  land  caused  by  such  obstruc- 
tion). 

40.  Turner  v.  Keokuk  First  Nat. 
Bank,  26  Iowa  662.  See  also  Jack  v. 
Des  Molnea,  etc.,  R.  Co.,  49  Iowa  627. 

41,  Conn. — Craft  Refrigerator  Mach. 
Co.  V,  Quinniplac  Brewing  Co.,  63 
Conn.  561,  29  A  76,  25  LRA  856.  See 
also  Malsenbacker  v.  Danbury  Con- 
cordia Soc-,  71  Conn.  369,  42  A  67, 
71  AmSR  213. 

D.  C. — Mlnton  v.  P.  G.  Smith  Piano 
Co..  86  App.  127.  83  LRAN8  805.  , 
Ky. — Jones  v.  Johnson.  10  Bush  649. 


Deustermann,  87  Minn.  469,  35  NW 
276:  Gertler  v.  Llnscott.  26  Minn.  82, 
1  NW  679. 

Miss. — Kansas  City,  etc..  R.  Co.  v. 
Spencer,  72  Miss.  491,  17  S  168. 

Mo, — Moseley  v.  Miaeourl  Pac  R. 
Co.,  182  Mo.  A.  642,  112  SW  1010: 
Shlnn  v.  Guyton,  etc..  Mule  Co.,  109 
Mo.  A.  557,  83  SW  1015. 

N.  T. — Woodbury  v.  Deloss,  66 
Barb.  501;  Adams  v.  Blssell.  28  Barb. 
382:  Mackenzie  v.  Hatton,  6  Misc.  163, 
26  NTS  873  [rev  on  other  grounds  9 
Misc.  16,  29  NSS  181;  Grimshaw  v. 
Woolfall.  15  NTS  857  faff  19  NTS 
10133;  Kent  v.  Crouse,  6  NYSt  141: 
Badger  v.  Benedict  4  AbbPr  176  [afl 
1  Hilt.  414];  Robinson  v.  Flint,  18 
HowPr  240.  See  also  Corcoran  v. 
Mannering.  10  App.  Div.  616,  41  NYS 
1090;  Rothchild  v.  Grand  Trunk  R. 
Co..  10  NYS  86.  19  NTClvProc  63. 

N.  C. — Hawk  V.  Pine  Lumber  Co., 
145  N.  C.  48.  68  SE  608;  McGowan  v. 
Virginia  L.  Ins.  Co..  141  N.  C.  367,  64 
SE  287:  Cook  v.  Smith,  119  N.  C.  S50. 
25  SE  958:  Solomon  v.  Bates,  118  N. 
C.  311,  24  SE  478.  64  AmSB  726;  Tate 
V.  Bates,  118  N.  C.  287,  24  SE  482,  54 
AmSR  719. 

Oh. — Pittsburgh,  etc.,  R.  Co.  v. 
Hedges.  41  Oh.  St.  233;  Sturges  v. 
Burton.  8  Oh.  St.  215,  72  AmD  682. 

Okl. — Aylesbury  Mercantile  Co.  v. 
Fitch,  22  Okl.  476,  492,  99  P  1089,  23 
LRANS  573  [quot  Cyc]. 

Wash. — Harding  v.  Ostrander  R., 
etc.,  CO;,  64  Wash.  224,  116  P  635. 

See  Haskell  County  Bank  v.  Santa 
F6  Bank,  51  Kan.  39.  32  P  624;  Hoye 
V.  Raymond,  25  Kan.  665. 

[a]  Illustrations. — As  arising  In 
the  manner  stated  It  has  been  held 
that  the  following  causes  may  be 
Joined:  (I)  Causes  in  contract  against 
a  railroad  company  for  failure  to  keep 
a  fence  in  repair,  and  In  tort  for  neg- 
ligently operating  a  train,  resulting 
in  Injury  to  animals.  Pittsburgh,  etc.. 
R.  Co.  V.  Hedges.  41  Oh.  St.  233.  (2) 
For  breach  of  contract  of  shipment 
and  for'  breach  of  common-law  duty 
of  a  carrier  In  case  of  a  loss  of 
goods  in  shipment.  Moseley  v.  Mis- 
souri Pac.  R.  Co.,  132  Mo.  A.  642, 
112  SW  1010.  (3)  For  a  statutory 
penalty  for  failure  to  maintain  cattle 
guards  and  for  actual  damages.  Kan- 
sas City,  etc.,  R.  Co.  v.  Spencer,  72 
Miss.  491.  17  S  168.  (4)  For  waste 
or  conversion,  and  to  recover  back 
freight  paid  upon  the  same  goods,  in 
action  anlnst  a  carrier.  Adams  v. 
Blssell,  28  Barb.  (N.  T.)  882.  (6)  For 
services  rendered,  and  for  damages 
for  revocation  of  an  agreement  to 
submit  such  claim  to  arbitration.  Kent 
v.  Oouse,  6  NTSt  141.  (6)  For  breach 
of  an  agreement  to  furnish  paper,  and 
to  print  and  bind  books,  and  for  in- 
Jury  to  and  destruction  of  plates  fur- 
nished by  plaintiff  to  print  from.  Bad- 
ger V.  Benedict.  4  AbbPr  (N.  T.)  17C 
[art  1  Hilt.  414].  "(7)  For  rent  under 
a  lease  and  for  damages  to  the  prem- 
ises by  the  tenant.  Shlnn  v.  Guyton, 
etc.  Mule  Co.,  109  Mo.  A.  657,  83  SW 
1015.  (8)  Against  bank  directors  for 
the  loss  of  a  deposit  and  for  fraud 
and  deceit  In  inducing  the  deposit. 
Solomon  v.  Bates,  118  N.  C.  811,  24 
SB  478,  64  AmSR  726;  Tate  T.  Bates. 
118  N.  C.  aS7,  24  SE  482.  B4  AmSR 
719. 

[b]  There  aw  some  OaolaloBs  to 

the  oonttary  (1)  based  upon  the 
ground  that  since  causes  in  tort  and 
causes  In  contract  fall  within  sepa- 
rate subdivisions  of  the  code  provi- 
sions relating  to  Joinder,  they  cannot 
be  Joined  although  arising  out  of  the 
.  same  transaction  (Baynor  v.  Bren- 
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the  absence  of  any  express  provision  In  ,the  codes  to 
this  effect;"  but  causes  in  contract  an'd  in  tort  caq- 
not  be  joined  unless  they  arise  in  this  manner,^  and 
they  must  also  be  consistent/^  and  must  affect  all 
the  parties  to  the  action.*^  As  arising  out  of  the 
same  transaction,  it  has  beeil  held  that  a  cause  of 
action  for  breach  of  contract  ma^  be  joined  with  one 
for  fraud  or  misrepresentation  in  regard  to  the  con- 
tract;*" but  the  propriety  of  joining  such  causes  of 
actjon,  although  arising  out  of  the  same  transaction, 
has  in  other  cases  been  denied  upon  the  ground  of 
inconsistency.*'  In  determining  whether  a  count  is 
on  contract  or  in  tort,  the  fact  that  other  counts  are 
in  contract  may  be  considered  as  signifying  that  it 
was  not  the  intention  of  the  pleader  to  join  i  incon- 


sistent counts;*'  and  the  prayer  for  relief  maj  also  : 
be  material  in  the  determination  of  the  qne^ian.** 
Where  there  is  an  ambiguity  as  to  whether  a  cxne 
of  action  is  on  contract  or  in  tort  for  conTeracm, :: 
is  to  be  presumed  to  be  based  on  contract.** 

[(  245]  18.  Legal  and  Eanitoble  Caoscfr-i.  In 
GeneraL  While  the  provisions  of  the  codes  aboli^- 
ing  the  distinction  between  actions  at  law  and  suiu 
in  equity"^  do  not  abrogate  the  distinction  betwe«3  j 
legal  and  equitable  rights,  or  legal  and  equitable 
remedies,"'  they  render  it  proper  in  nearly  all  of  ih- 
I  code  states  to  join  actions  to  enforce  1^1  and  «pi- 
tabte  rights  or  to  obtain  legal  and  equitable  reliefr 
and  under  the  rule  authorizing  the  joinder  of  nosr^ 
of  action  arising  out  of  the  same  transaction  ur 


T.)   80;  Teall 
I.  Y.)  832;  Hunter 


nan,  40  Hun  (N.  T.' 
Syracuse,  32  Hun  (N. 
T.  Powell,  15  HowPr  221;  North  Caro- 
lina lAnd  Co.  V.  BeatRy,  69  N.  C.  828} ; 
(2)  but  these  decisions  are  not  In  ac- 
cord with  the  construction  ordinarily 
placed  upon  the  provisions  authoris- 
ing the  joinder  of  causes  arising  out 
of  the  same  transaction  <see  cases 
«upra  this  note  In  support  of  the  text; 
and  generally  supra  SI  229,  240). 

[c]  In  AlalHuns  the  code  expressly 
authorizes  the  joinder  of  causes  ex 
contractu  and  ex  delicto  arising  out 
of  the  same  transaction,  or  relating 
to  the  same  subject  matter.  Alabama 
Western  R.  Co.  v.  Hart,  IfiO  Ala.  599, 
49  S  371.  See  also  Zavelo  v.  Lelcht- 
man,  171  Ala.  65,  54  S  537.  _ 

4a.  Jones  V.  The  Cortes,  17  CaL 
487,  79  AmD  142;  Center  Farmers' 
Nat.  Bank  v.  Merchants'  Nat.  Bank, 
(Tex.  Civ.  A.)  136  SW  1120;  Ross  v. 
Cleveland,  (Tex.  Civ.  A.).  133  SW  315; 
Kemendo  v.  Fruit  Dispatch  Co..  (Tex. 
Civ.  A->  131  SW  73;  Oppermajn  v. 
Retry.  (Tex.  Civ.  A.)  115  SW  300 
(causes  of  action  for  the  recovery  of 
money  and  for  the  cancellation  of 
deeds  based  upon  a  single  deceit); 
Kirby  Lumber  Co.  v.  Chambers,  41 
Tex.  Civ.  A.  632,  95  SW  607.  But  see 
Stffrk  V.  Wellman.  96  Cal.  400.  31  P 
259 

43.  Salter  v.  Bronx  Nat.  Bank,  150 
APD.  Div.  639,  135  NTS  702:  Taylor 
V.  Klein,  130  App.  DIv  615,  115  NTS 
445;  Flynn  v.  Bailey,  5t»  Barb.  (N.  T.) 
73;  Hochman  v.  New  Amsterdam  Gas 
Co.,  72  Mlso.  452,  183  NTS  386;  Bi^- 
ley  V.  Williams,  80  Misc.  «87._«4  NTS 
218:  Seymour  v.  Lorlllard,  S  NTCiy 


Ptoc  90V  Bishop  v.  Chicago,  etc,_R. 
Co.,  »7  Wis.  610,  81  NW  212. 


See 


also  supra  I  289.  ^    ^  , 

[a]  Xt  murt  an»MV  «lMUlr  from 
the  statement  of  fects  In  the  coms- 
plaint  that  the  causes  of  action  arise 
from  the  same  transaction;  a  general 
averment  that  they  so  arise  Is  not 
sufficient.   Flynn  v.  Bailey.  BO  Barb. 

[b]  '  As  not  arlalar  fnna  til*  same 
transaction  or  transaotiona.  It  has 

been  held  (1)  that  a  cause  of  action 
on  contract  for  a  breach  of  quiet  en- 

ioyment  contained  in  a  lease  cannot 
•e  Joined  with  one  In  tort  for  unlaw- 
fully entering  the  leased  apartments 
and  Injuring  plaintiffs  property 
(Keep  V.  Kaufman,  56  N.  T.  332  taft 
36  N.  T.  Super.  141]);  (2)  that  a  cause 
of  action  In  contract  against  a  gas 
company  for  wrongfully  discontinuing 
to  furnish  gas  to  plaintiff  cannot  be 
joined  with  a  cause  of  action  for  dam- 
ages for  an  assault  on  plaintiff  by 
defendant's  agent  when  discontinuing 
the  gas  (Hochman  v.  New  Amsterdam 
Gas  Co.,  73  Misc.  453,  133  NTS  386); 
(3)  that  a  cause  of  action  for  the 
breach  of  a  written  contract  cannot 
be  joined  with  one  for  an  assault  and 
battery  committed  on  plaintiff  In 
forcibly  taking  the  contract  from  his 
possession  (Ehle  v.  Haller,  19  N.  T. 
Super.  661,  10  AbbPr  287);  (4)  that  a 
cause  of  action  In  contract  for  goods 
sold  and  delivered  to  defendant  can- 
not be  Joined  with  a  cause  of  action 
in  tort  for  false  repreBeDtatt<m8.  made 


at  a  different  time,  whereby  defend- 
ant obtained  an  extension  of  credit 
(Taylor  v.  Klein.  130  App.  DIv.  615, 
115  NTS  446);  (B)  and  that  a  count 
alleging  that  plaintiff  was  Induced  to 
purchase  certain  notes  through  fraud- 
ulent representations  that  the  makers 
were  solvent  cannot  be  Joined  with  a 
count  alleging  that  the  makers  had 
given  to  defendant  the  amount  of  the 
notes  for  thalr  payment,  and  that  he 
had  failed  to  pay  them  (American 
Nat.  Bank  v.  Grace,  64  Hun  22,  18 
NTS  745). 

44.  Realty  Transfer  Co.  v.  Cohn- 
Baer-Myera,  etc.,  Co.,  132  App.  Div. 
286,  116  NTS  1110  [affi  60  Hlsc.  623, 
118  NTS  994]:  Kaufman  v.  Morris 
BIdg.  Co..  126  App.  DIv.  388,  110  NTS 
663 :  Edison  Electric  Ilium.  Co.  v. 
Pranhlln  H-  Kalbflelsch  Co.,  117  App. 
Div.  842.  102  NTS  1039:  McClure  v. 
Wilson.  18  App.  Div.  274,  43  NTS 
209;  Hill  V.  McKane.  71  Misc.  681, 
12S  NTS  819.  See  also  cases  Infrk 
note  45,  and  generally  supra  9  226. 

46.  Haskell  County  Bank  v.  Santa 
F6  Bank.  51  Kan.  39,  82  P  624;  Hoye 
V.  Raymond.  25  Kan.  665;  North  Caro- 
lina Land  Co.  v.  Beatty.  69  N.  C.  329: 
Jones  v.  Procter,  5  OhS&CP  416,  5 
OhNP  315.    See  also  Infra  9  256. 

46.  U.  S. — Klmber  v.  Toung,  137 
Fed.  744  (applying  Colorado  statute). 

Conn.— Knapp  Walker,  73  Conn. 
459.  47  A  655. 

Ky. — Gregp  v.  Woods,  3  KyL.  526 
(cause  for  breach  of  warranty  and 
cause  for  fraudulent  concealment  of 
unsoundness  of  the  thing  sold  and 
warranted). 

Minn. — Humphrey  v.  Merrlam,  87 
Minn.  502.  35  NW  36S. 

N.  T. — Robinson  v.  Flint.  16  HowPr 
240.  But  see  Seymour  v.  LoriUard,  8 
NTCIvProc  90  {holding  that  a  cause 
of  action  for  falsely  representlnit:  that 
a  yacht  sold  did  not  leak  could  not 
be  Joined  with  a  cause  of  action  for 
breach  of  warranty  as  to  the  sound 
condition  of  the  boat,  since  the  two 
causes  of  action  did  not  arise  out  of 
the  same  transaction). 

N.  C— Smith  V.  Newberry.  140  N. 
C.  386,  68  B'E  284  (breach  of  warranty 
and  deceit  In  the  sale  of  a  horse). 

N.  D. — Needham  v.  Halverson,  22 
N.  D.  694.  ISB  NW  203. 

Tex. — Thomas  v.  Ellison,  (Civ.  A.) 
110  SW  934. 

Wis.— Koepke  v.  Winterfleld.  II 6 
Wis.  44,  92  NW  437  (holding  that  a 
cause  of  action  against  a  vendor  for 
breach  of  his  covenant  of  seizin  may 
be  Joined  with  a  cause  of  action 
against  him  for  false  representations 
In  the  sale  of  the  property). 

47.  Realty  Transfer  Co.  v.  Cohn- 
Baer-Mvers.  etc..  Co..  132  App.  DIv. 
286.  IIG  NTS  1110  [aff  GO  Misc.  623, 
113  NTS  994];  Edison  Electric  Ilium. 
Co.  V.  Franklin  H.  "Kalbflelsch  Co., 
127  App.  Div.  298.  Ill  NTS  462;  Kauf- 
man V.  Morris  Bldg.  Co..  126  App.  Div. 
.188,  110  NTS  663;  Edison  Electric 
Ilium.  Co.  V.  Franklin  H.  Kalbflelsch 
Co.,  117  App.  Div.  842,  102  NTS  1039; 
Pprin^rstped  v.  Lawson,  14  AbbPr  328, 
23  HowPr  302;  Sweet  v,  Ingerson,  12 
HowPr  (N.  T.)  331  (breach  of  war- 
ranty   and    fraudulent  representa- 


tions).    See   also    geoerallT  mm 

g  226. 

48.  Roth       Palmer.  27  Bsriv  a 

T.)  652. 

49.  Central  Gom,  etc.  Fixture  Ci. 
V.  Sheridan,  1  Misc.  286,  22  NTS  TI 

BO.  Central  Gas,  etc.  Ftxtun  Co 
T.  Sheridan,  1  Misc.  386,  22  NTS  Tt 

61.    See  supra  fi  128. 

OS.   See  supra  9  176. 

63.  Ark.— NatUn  v.  Riley.  54 
30,  14  SW  1100. 

Cal.— More  v.  Masslnl.  22  CaL  IH 
Morenhout  v.  Hlgvera.  22  Cti.  >i 
Gray.  v.  Dougherty,  2S  CaL  2flC; 
man  v.  Turman,  24  Cal.  379. 

Fla.— Kahn      Kahn,  15  Fla.  4M 

Ga.— Helmken  v.  Flood,  138  Ga  »: 
75  SB  3;  Vaughan  v.  Georgia  C<Mipcr- 
atlve  lK>an  Co.,  98  Ga.  288,  25  SE  Ml 

Ind. — Larue  v.  American  Dicat}  E.> 
glne  Co.,  176  Ind.  609,  96  NE  "Z: 
State  V.  Parsons,  147  Ind.  579.  47  SK 
17,  62  AmSR  430  (holding  thai  t 
cause  of  action  on  a  guardian's  boiJ 
may  be  Joined  with  one  to  set  aii'- 
thfe  settlement  of  his  account?  if 
brought  In  a  court  having  contro!  c' 
such  settlementr) :  Quarl  v.  Abb*-- 
102  Ind.  233,  1  NE  476,  52  AmR  4*;. 
Bonnell  v.  Allen,  E3  Ind.  130. 

Kan.— Huey  v.  Starr,  79  Kan.  'tl 
101  P  1075. 

Minn. — Disbrow  v.  Creamery' PacV- 
age  Mfg.  Co..  104  Minn.  17,  115  NTT 
751;  Ben  v.  Muidenhall,  71  Minn,  m 
73  NW  1086;  Holmes  v.  Crampbell  1! 
Minn.  221j  Montgomery  t.  IfcBwn.  i 
Minn.  351. 

Mo. — CTallaghan  v.  McMahan,  :i 
Mo.  Ill;  Rankin  v.  Pharless,  19  Mo 
490,  61  AmB  574. 

Nebr. — ^Welnland  v.  Cochran.  ) 
Nebr.  480,  4  NW  67. 

N.  T. — Peo.  V.  Equitable  L.  Asrer 
Co.,  124  App.  DivT714.  109  NT.S 
[rev  51  Misc.  839,  101  NTS  351]:  Msr- 
graf  V.  Mulr,  67  N.  T.  155;  Davis  v 
Morris,  S«  N.  T.  669;  Laub  v.  Bnik- 
mlller,  17  N.  T.  620;  Peo.  v.  Metr^ 
polltan  Tel.,  etc,  Co.,  81  Hun  SS?: 
Peck  V.  Newton,  46  Barb.  173;  Stt  *. 
Partridge,  2  Duer  463;  Devlin  T.  Ne» 
Tork,  4  Misc  106.  28  NTS  888;  Farre- 
ers"  etc.,  Nat.  Bank  v.  RopfW,  J 
NTS  767:  Amdt  v.  Wllllainfc  1* 
HowPr  244;  Getty  t.  Hudson  Biv^: 
R.  COy  6  HowPr  ttt. 

N.  C.— State  V.  Smith.  119  N.  C. 
25  vSE  871:  Solomon  v.  Bates.  US  ^ 
C.  311,  24  SE  478,  64  AmSR  725:  Jots 
I-.  Roper  Lumber  Co.  Wallace,  « 
N.  C.  22;  Pendleton  v.  Dalton.  it  ^ 
C.  185. 

Oh. — Lamson  v.  Pfoff.  1  Handr 
12  Oh.  Dec  (Reprint)  231. 

Okl.— Tootle  V.  Kent.  13  OW.  fii 
73  P  310. 

Wash. — Durga  v.  Lincoln  Ciws 
Lumber  Co.,  47  Wash.  477,  92  P  343. 

Wis.— Krakow  v.  Wille.  1!5  Wit 
284,  103  NW  1121,  4  ^UnCas 

Ont.— Millar  v.  McTaggart,  !fl  Oti 
617  (action  to  recover  statutor;-  p^^- 
alty  and  to.  set  aside  fraudulent  con- 
veyance). 

[a]    In  Alaska,  although  the 
eral  statutes  providing  for  its  ci™ 
government  In  terras  abolish  tht  di>: 
tinctlona  between  actions  at  lav  uh 
suits  in  equity,  yet  aa  the  secUoai  In 
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transactions  connected  with  the  same  subject  of 
action,*"  causes  so  arising  may  be  joined,  althoa^ 
some  of  them  are  legal  and  others  equitable,""  and 
although  the  le^l  cause  of  action  arises  ex  delicto.** 
Where  the  joinder  is  otherwise  proper  it  is  not  ma- 
terial that  one  of  the  causes  of  action  may  be  tried 
by  the  court  while,  with  regard  to  the  other,  there 
is  a  constitutional  right  to  trial  by  a  jury."^  A  join- 
der of  legal  aad  equitable  causes  is  not,  however, 
permissible  in  all  cases.*".  In  particular  eases  the 
ioinder  may  be  improper  because  the  causes  belong 
:o  different  classes,^  or  do  not  arise  out  of  the  same 
transaction  or  transactions  connected  with  the  same 
subject  of  action;", and  in  any  case  the  general  rule 
applies  that  the  causes  must  be  consistent,'^  and 
mast  affect  all  the  parties  to  the  action.*'  AlthoojE^b 
the  joinder  is  permissible,  it  is  merely  optional  with 
plaintiff,  and  not  mandatory,  even  where  the  causes 
arise  out  of  the  same  transaction.**  In  Iowa  where, 
although  the  code  provides  that  technical  forms  of 
aetion  and  pleadhig  shall  be  abolished,  the  distinc- 


tion between  actions  at  law  and  suits  in  equity  is 
preserved,**  and  although  the  code  authorizes  the 
joinder  of  causes  of  whatever  kind  where  each  may 
be  prosecuted  by  the  same  kind  of  proceedings,**  the 
joinder  of  distinct  legal  and  equitable  causes  is  held 
to  be  prohibited  on  the  ground  that  the  proceedings 
are  different.**  In  the  federal  courts  the  distinction 
between  actions  at  law  and  suits  in  equity  is  pre- 
served,*' and  a  joinder  of  le^l  and  equitable  causes 
of  action  is  not  permissible,  although  it  would  be 
allowable  in  the  state  courts  of  the  state  where  the 
action  is  brought.*" 

246]  b.  Tort  and  Equitable  Cause  of  Action. 
While  it  has  been  held  that  a  demand  which  is 
purely  of  equitable  cognizance  cannot  be  joined  with 
a  eause  of  action  for  damages  arising  in  tort,^**  such 
a  poinder  is  permissible  under  the  provisions  author- 
izing the  joinder  of  causes  arising  from  the  same 
transaction  or  transactions  connected  with  the  same 
subject  of  action  when  the  causes  so  arise,^^  and 
consequently  plaintiff  may  in  the  same  action  sue  to 


regard  to  joinder  of  causea  contain 
separate  provisions  in  regard  to 
causes  of  ah  equitable  naturOt  It  is 
held  that  legal  and, equitable  canaes 
cannot  be  joined.  Bruce  v.  Hurrari 
123  Fed.  3<e,  69  CCA  484. 

[b]  To  authorlM  botb  l*ffal  and 
•qnitabl*  relief  In  the  same  action 
the  complaint  must  contain  allega- 
tions which  would  be  sufficient  to 
entitle  plalntlft  to  both  kinds  of  relief 
if  sought  in  separate  actions.  Bockes 
V.  Lansing.  74  N.  T.  4S7. 

64.  See  supra.  \  239. 

65.  Cal. — Gray  v.  Doughertfi  »5 
Cal.  268. 

Kan. — Huey  v.  Starr,  79  Kan.  781, 
101  P  1075,  104  P  1186;  Preferred 
Acc.  Ins.  Co.  V.  Stone,  61  Kan.  48, 
fiS  P  986. 

Minn. — ^Plelns  v.  Wachenhelmer,  106 
HInn.  S48,  IZI  KW  166.  138  AmSR 
4fil:  First  Dlv.  St.  Paul,  etc.,  R.  Co. 
V.  Rice,  26  Htnn.  278;  Montgomery  t. 
IfcBwen,  1  Minn.  861. 

Mo.~-Orinies  v.  Miller,  221  Mo.  6S6, 
121  SW  21,  13S  AmSR  601:  Lane  v. 
Dowd.  172  Mo.  167,  72  SW  822;  Blair 
V.  Chicaeo,  etc..  Xt  Co.,  89  Mo.  288, 
1  SW  850;  Henderson  v.  XHokey,  50 
Mo.  161;  Bumslde  v.  Wayman,  49  Mo. 
356;  Callaghan  v.  McMahon,  88  Mo. 
Ill;  Potter  v.  Whitten,  161  Mo.  A 
118,  142  SW.463:  Zeideman  v.  Molas- 
Vy.  118  Mo.  A.  106,  94  SW  754. 

Kebr. — Turner  v.  Althaus.  6  Nebr. 
64. 

N.  T. — Stemberger  v.  McGovem,  56 
N.  T.  12;  Lattln  v.  McCarty,  41  N.  T. 
107  trev  8  AbbPr  225.  17  HowPr  2401 : 
Bradley  v.  Aldrlch,  40  N.  T.  604.  100 
AmD  528;  Corning  v.  Troy  Iron,  etc., 
Factory.  40  N.  T.  191  [aff  89  Barb. 
3111:  Davis  V.  Morris,  36  N.  T.  569; 
Riddle  V.  McFadden,  116  App.  Dlv. 
353,  101  NTS  606;  Irving  v.  Bruen.  110 
App.  Dlv.  558.  97  NTS  180  [aff  186 
NT  605.  79  NE  1107];  Whltinfi  v-  El- 
mlra  Industrial  Assoc.,  4B  App.  Dlv. 
349,  61  NTS  27;  Van  Deventer  v.  Van 
Deventer,  82  App.  Dlv.  578.  53  NTS 
236;  Peo.  v.  Metropolitan  Tel.,  etc., 
Co.,  31  Hun  596;  Sortore  V.  Scott.  6 
Lans.  271;  Qridley  v.  Qridley,  33  Barb. 
250  trev  on  other  grounds  24  N.  T. 
130];  Newcombe  v.  Chlcafro,  etc.,  R. 
Co..  8  NTS  366;  Scheu  v.  New  Tork. 
etc..  R.  Co.,  12  NTSt  99;  Getty  v.  Hud- 
son Blver  R.  Co.,  6  HowPr  269. 

N.  C— Daniels  v.  Baxter.  120  N.  C- 
14,  26  SB  635;  John  1..  Roper  Lumber 
Co.  V.  Wallace,  93  N.  C.  2f.  _ 

N.  T>.— Beddow  t.  Flage,  22  N.  D. 
63,  132  NW  637:  Sheets  v.  Prosser, 
16  N.  D.  180,  112  NW  72. 

Okl.— Tootle  V.  Kwit,  12  Okl.  674. 
73  P  310. 

S.  D. — Glover  V.  Manila  Gold  MIn., 
etc..  Co.,  19  S.  D.  559,  104  NW  261. 

Wis. — ^Bndress  v.  Shove,  110  Wis. 
133.  85  NW  «5»;  Rlppe  v.  StoffdUl,  61 
Wis.  S8.  20  NW  645' 
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00.  See  infra  B  S46. 

67.  Huey  v.  Starr.  79  Kan.  781, 
191  P  1075,  104  P  1186;  Sternberger 
V.  McGovem,  56  N.  Y.  12;  Phillips  v. 
Gorham.  17  N.  T.  270:  Porter  v.  Inter- 
national Bridge  Co.,  45  App.  Dlv.  416, 
60  NYS  S19  [afC  163  N.  T.  79,  67  NE 
174].  See  also  Davis  v.  Morris,  86 
N.  T.  B69;  Krakow  v.  WlUe,  125  Wis. 
284,  108  NW  1121.  But  see  House  v. 
Cooper,  16  HowPr  (N.  T.)  292;  Alger 
V.  Scoville,  6  HowPr  (N.  T.)  131,  Code 
RepNS  303. 

ra.  Cal.— Mayo  V.  Madden,  4  Cal.  27. 

Ind. — Huntington  v.  Stemen,  37  Ind. 
A.  553.  77  NE  407  (holding  that  a 
complaint  joining  an  action  to  quiet 
title  with  one  for  damages  for  the 
maintenance  of  a  nuisance  is  demur- 
rable for  misjoinder  of  causes). 

N.  T.— Mutual  U  Ins.  Co.  v.  Gil- 
lette. 11 »  App.  Dlv.  430,  104  NTS  683 
(holding  that  in  an  action  by  a  corpo- 
ration against  Its  auditor,  a  cause  of 
action  in  equity  for  ^n  accounting 
concerning  the  disposition  of  a  spe- 
cial fund  of  which  defendant  had  the 
custody  and  control,  cannot  be  joined 
with  a  cause  of  aetion  at  law  for  dam- 
ages resulting  from  wrongrfully  or 
negligently  auditing  bills  against 
plaintiff,  payable  out  of  lie  general 
funds);  Conde  v.  Rogers.  74  App.  Dlv. 
147.  77  NTS  518. 

N.  D. — Mares  v.  Wormtngton,  8  N. 
D.  329,  79  NW  441. 

Utah. — Vvcgmon  r.  Burt,  2  Utah 
388 

Wis. — Pletsch  V.  Krauee,  116  Wis. 
344,  93  NW  9;  Crltes  v.  Fond  du  L&c 
County,  67  Wis.  236,  SO  NW  214; 
Leldersdorf  v.  Second  Ward  Sav. 
Bank.  60  Wis.  406.  7  NW  306. 

60.  Mitchell  v.  Pearson,  34  Colo. 
281.  82  P  447  (action  to  quiet  title 
and  for  breach  of  defendant's  con- 
tract to  purchase  the  land  In  ques- 
tion): Mares  v.  Wormlngton,  8  N.  D. 
329.  79  NW  441  (holding  that  an  equi- 
table cause  of  action  to  foreclose  a 
seed  lien  and  a  legal  cause  of  action 
for  conversion  of  the  grain  on  which 
the  lien  is  claimed  cannot  be  joined, 
as  they  belong  to  different  classes) ; 
Ferguson  v.  Burt,  2  Utah  388  (action 
for  specific  performance  of  a  provision 
of  a  contract  to  convey  land  and  for 
the  recovery  of  a  money  demand  un- 
der a  different  provision  of  the  con- 
tract). 

OavsM  taKwclag  to  dUtarant 
elaMM  see  supra  9  229. 

0Ou  Leldersdorf  v.  Second  Ward 
Sav.  Bank.  50  Wis.  406,  7  NW  306: 

01.  Ross  V.  Sheldon.  (Ky.)  119  SW 
225;  Conde  v.  Rogers.  74  App.  Dlv. 
147.  77  NTS  618;  Linden  v.  Hepburn, 
3  Randf.  (N.  T.)  668,  6  HowPr  188, 
3  CodeRep  165;  Lamport  v.  Abbott. 
12  HowPr  (N.  T.)  340;  Getty  v.  Hud- 
son Rtver  R.  Co..  6  HowPr  (Nb  T.) 
269.    See 'also  supra  i  226. 


60.  Peo.  V.  Equitable  L.  Assur.  Co.. 
124  App.  Dlv.  714,  109  NTS  453  [rev 
51  Misc.  339,  101  NYS  8&4J ;  Bryant 
V.  Turner,  67  App.  Dlv.  625,  73  NYS 
783;  Hawarden  v.  Toughlogheny,  etc. 
Coal  Co.,  Ill  Wis.  646,  87  NW  472, 
55  LRA  828;  Plankinton  v.  Hilde- 
brand,  89  Wis.  209,  61  NW  829.  See 
also  infra  }  256. 

63.  Bruce  v.  Kelly.  6  Hun  (N.  T.) 
299;  Gregory  v.  Hobbs.  93  N.  C.  1. 

64.  Clau'bsen  v.  Lafrenz.  4  Oreene 
(Iowa)  224  (holding  that  the  cod* 
provision  abolishing  forms  of  action 
was  not  Intended  to  abolish  the  dis- 
tinctions between  law  and  equtty, 
which,  under  the  constitution,  would 
not  he  permissible,  and  that,  although 
a  Joinder  of  causes  Is  authorised,  they 
must  all  be  either  on  the  law  or  the 
chancery  side  of  thecourt). 

65.  Bowman  t.  Chicago,  etc..  R 
Co..  86  Iowa  490,  53  NW^27;  Felvre 
V.  OilUnan,  84  Iowa  578,  61  NW  46. 
See  also  supra  I  224, 

00.  Keckevoet  v.  Dubuque,  (Iowa) 
188  NW  640;  Bowman  v.  Chicago,  etc., 
R.  Co..  86  Iowa  490.  63  NW  327  (ac- 
tion to  enjoin  a  railroad  company 
from  laying  its  track  in  a  city  street 
until  after  the  assessment  and  pay- 
ment of  damages,  and  to  recover  for 
damages  to  plaintiff's  property  al- 
ready sustained  by  defendant's  unlaw- 
ful occupancy  of  the  street);  Falvre 
V.  Glllman,  84  Iowa  575.  51  NW  46 
(action  to  recover  on  an  account,  to 
have  defendant  adjudged  Insane,  and 
to  set  aside  a  conveyance  of  property 
as  void  against  creditors);  Stevens  v. 
Chance,  47  Iowa  602  (action  to  re- 
cover a  money  demand  arising  upon 
contract,  and  to  set  aside  a  convey- 
ance of  real  estate  on  the  ground  of 
fraud). 

[a]  By  consent  of  the  parties  le^al 
and  equitable  causes  of  action  mav  be 
Joined.  Hines  v.  Whltebreast  Coal, 
etc.,  Co.,  48  Iowa  296. 

[b]  Bnt  the  enfoToement  of  a  debt 
and  the  foreclosure  of  a  Uen  or  nort- 
nye  securing  It  In  the  same  action 
Is  permissible.    See  Infra  !  249. 

m.  Colt  v.  SuUivan-Kelly  Co.,  84 
Fed.  724. 

68.  Chapman  v.  Tellow  Poplar 
Lumber  Co.,  143  Fed.  201.  74  CCA  831; 
V.  S.  V.  Boyd,  118  Fed.  89;  Colt  v. 
SulUvan-Keliy  Co.,  84  Fed.  724. 

es.  Hatcher  v,  Hendrle,  etc..  Mfg.. 
etc.,  Co.,  133  Fed.  267.  68  CCA  19; 
Colt  V.  Sullivan-Kelly  Co.,  84  Fed.  724. 

70.  Mayo  v.  Madden.  4  Cal.  27; 
Wilcox  v.  Saunders,  4  Nebr.  569; 
Mares  v.  Wormlngton,  8  N.  D.  329, 
79  NW  441  (where  they  did  not  both 
belong  to  the  same  class). 

n.  Freer  v.  Denton,  61  N.  T.  492 
(holding  that  a  cause  of  action  to 
recover  back  money  paid  because  de- 
fendant refused  to  perform  and  repu- 
diated the  contract,  and  another,  to 
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set  aside  a  release  of  a  cause  of  action  in  tort  and 
to  recover  upon  such  cause  of  action.*' 

2471  c.  Beformatioii  and  Enforcement  of  In- 
■tnuaent."  A  plaintiff  may  in  the  same  action  prop- 
erly seek  the  reformation  of  a  written  instrument 
and  its  enforcement  as  reformed.'*  Under  this  rule 
fdaintifF  may  in  the  same  action  seek  the  reforma- 
tion of  a  contract  and  its  specific  performance/^  or 
an  aeconnting/"  or  damages  for  its  breach/^  or  a 
recovery  on  the  contract  as  reformed.^"  In  like 
manner  a  deed  may  be  reformed  and  enforced,'"  as 
by  a  recovery  of  the  land  intended  to  be  conveyed,"** 
and  damages  for  withholding  the  same  "  or  mesne 
profits,*'  or  damages  for  a  breach  of  covenants  in 
the  deed  as  reformed.**  A  mortgage  may  also  be 
reformed  and  foreclosed  in  the  same  action.**  Upon 
like  principles  an  action  may  be  maintained  for  the 
specific  performance  of  an  agreement  to  execute  a 
written  bistmment',  and  for  a  recovery  according  to 
the  terms  of  the  instrument  as  ordered  to  be  eze- 

recover  back  the  money  paid,  on  the 
ground  that  It  waa  obtained  from 
plaintiff  by  fraud,  can  be  united  In 
the  same  complaint);  Johnson  v.  Ha- 
thom,  2  Abb.  Dec  (N.  Y.)  465,  2  Keyes 
4?6,  3  Keyes  12S  (action  tor  damaeres 
for  deceit,  seeking  that  the  aame  be 
declared  a  Hen  on  a  house  and  lot  as 
a  part  of  the  purchase  price,  and  that 
the  house  and  lot  be  sold  therefor); 
Dantela  v.  Baxter,  120  N.  C.  14,  2S 
SB  636:  Benton  v.  Collins,  118  N.  C. 
196,  24  SB  122  (damages  for  personal 
Injury,  and  action  to  set  aside  a 
deed  as  fraudulent  and  to  have  the 
land  sold  to  pay  plaintUTs  recovery): 
Murphy  V.  Cincinnati,  10  OhS&CFl 
541,  8  OhNP  106,  244  (damages  for 
wrongful  UKWOprlation  of  property 
by  city  for  a  street,  and  claim  for  the 
reoovery  of  an  assessment  levied  on 
the  property  after  the  making  of  the 
street):  Krakow,  v.  WiUe,  125  Wis. 
284.  102  NW  1121,  4  AnnCas  XOIG 
(holding  that  causes  of  action  for  the 
reformation  of  a  contract  for  the 
sale  of  real  estate  and  for  Injury  to 
the  freehold  after  the  making  of  the 
contract  and  before  Mieoutlon  at  the 
deed  might  be  joined). 

72.  Blair  v.  Chicago,  etc.,  R.  C!o.. 
89  Mo.  883,  1  SW  SBO:  Jackson  V. 
Brown,  74  ifun  25,  26  NTS  158;  Smith 
V.  Schultlng,  14  Hun  (N.  T.)  52;  Perry 
V.  O'Neil,  78  Oh.  St.  200.  85  NB  41; 
Whetstone  v.  Deloit  Straw-Board  Co., 
76  Wis.  613,  45  NW  535. 

73.  AS  oonsUtnttair  only  one  cause 
of  aettoa  see  supra  f  197.  ,  . 

n.   Ind^Rlgsbee  v.  Trees,  21  Ind. 
227. 

Kan. — ^Painter  v.  Fletcher,  81  Kan. 
186.  106  P  BOO. 

Mo. — ^McHoney  v.  Oerman  Ins.  Co., 
44  Mo.  A.  426.  ^  _       ^  „  ^ 

Nebr.— Stewart  v.  Ciarter,  4  Kebr. 
S64. 

N.  C— Cadell  v.  Allen,  99  N.  C.  542, 
6  SB  399  (holding,  however,  that  such' 
relief  could  not  be  had  as  Incidental 
to  a  purely  legal  action). 

Oh. — aiobe  Insi  Co.  v.  Boyle,  21  Oh. 
St.  119. 

[a]  Zn  XttOIana  the  code  expressly 
authorizes  the  reformation  and  en- 
forcement of  an  Instrument  In  one 

Jroceedlng.    See  Monroe  v.  Skelton, 
6  Ind.  302. 

76.  Monroe  v.  Skelton,  86  Ind.  802; 
Ham  V.  Johnson,  61  Minn.  105.  52  NW 
1080. 

76.  Woolt  V.  Barnes,  46  Misc.  169, 
S6  NTS  219. 

77.  Rhode  v.  Oreen,  26  Ind.  83: 
Caswell  V.  West.  8  Thomps.  A  C.  (N. 
T.)  883;  Jerolinuin  v.  Cohen,  1  Duer 
(N.  Y.)  629;  Columbus,  etc.,  R.  Co. 
V.  Stelnfeld,  42  Oh.  St.  449. 

78.  Guernsey  v.  American  Ins.  Co., 
17  Minn.  104;  Ne.w  York  Ice  Co.  v. 
Northwestern  Ins.  Co.,  23  N.  T.  857; 
Bldwell  v.  Astor  Mut.  Ins.  Co.,  16  N. 
T.  263:  Globe  Ins.  Co.  v.  Boyle.  21 
Oh.  St.  119. 


cuted.*"  An  answer  in  the  nature  of  a  cross  bill  may 
seek  the  reformation  of  an  instrument  for  mistake 
and  also  that  it  be  allowed  as  a  bar  to  the  suit  when 
80  reformed.** 

248]  d.  Becoveiy  of  Property  and  Otiier  Be- 
lief. In  an  action  to  recover  specific  real  property, 
equitable  relief  with  regard  to  the  same  property 
may  as  a  general  rule  be  sought,*'  such  as  the 
cancellation  of  a  deed,'**  or  mortgage,**  or  con- 
tract of  sale,"  or  the  quieting  title,**  or 
compelling  the  reexecution  of  ^n  unrecorded 
deed  which  has  been  lost  or  destroyed,*'  or 
partition  ;**  but  it  is  not  proper  to  join  & 
cause  of  action  for  the  recovery  of  land  with 
one  to  foreclose  a  mortgage  thereon.** 

249]  e.  Enforcement  of  De'bt  and  For«ciomre 
of  Lien  or  Mortgage.*"  As  a  general  rule  a  cause 
of  action  for  the  establishment  or  enforcement  of  a 
debt  may  be  joined  with  one  for  the  enforcement  or 
foreelosure  of  a  lien  securing  such  debt,**  or  the 


[a]  A  pmtnlssoxr  not*  aisy  be 
corrected  and  a  Judgment  had  for  the 
corrected  amount.  Rlgsbee  v.  Trees, 
21  Ind.  227. 

rb]  aa  Insntanee  poller  may  be 
reformed  and  judgment  recovered 
thereon  as  reformed  In  the  same  ac- 
tion. HcHoney  v.  German  Ins.  Co., 
44  Mo.  A.  426:  Globe  Ins.  Co.  v.  Boyle, 
21  Oh.  St.  119. 

71.  Idtub  y.  BuOkmiller,  17  N.  T. 
820. 

Smith  V.  Kyler,  74  Ind.  575; 
Laub  T.  Buekmlller,  17  N.  Y.  820. 

81.  Laub  V.  Buekmlller,  1?  N.  Y. 
820. 

SB.    Cake  v.  Peet,  49  Conn.  501. 
89.    Butler  v.  Barnes,  60  Conn.  170, 
21  A  419,  12  LRA  273. 

04.  Hutchinson  v.  Alnsworth,  63 
Cal.  286;  Hunter  v..  McCoy,  14  Ind. 
528. 

B6.  Preferred  Aca  Ins.  Co.  v. 
Stone,  61  Kan.  48,  61  P  986. 

[a]  ENracaBiM  p<ai^^Where  a 
contract  of  Insurance  has  been  ajgreed 
ujton  and  the  execution  of  a  poller  is 
not  essential  to  Its  validity,  and  a  loss 
oooure  before  the  pcUrar  Is  Issued,  the 
injured  may  sue  tor  the  speciflo  per- 
formance of  the  agreement  to  issue 
the  policy,  and  In  the  same  suit  to 
recover'  thereon.  Preferred  Acc  Ins. 
Co.  V.  Stone,  61  Kan.  48.  61  P  986. 
as.    Conger  v.  Parker,  29  Ind.  880. 

87.  Morrison  v.  Herrington,  1 20 
Mo.  665,  26  SW  588;  I^oomls  v.  Dacker, 
4  App.  Dlv.  409,  89  NTS  441;  Bucher 
V.  Carroll,  19  Hun  (N.  Y.)  618;  Jen- 
nings V.  Reeves,  101  N.  C.  447,  7  SB 
897;  Krucxlnskl  v.  Neuendorf,  99  Wis. 
264,  74  NW  974.  See  also  cases  infra 
notes  88-93. 

88.  Cal. — Pflster  v.  Dascey,  65  Cal. 
408,  4  P  898.  But  see  Tompkins  v. 
Sprout,  55  Cal.  81  (holding  that  a 
cause  of  action  to  declare  null  and 
void  certain  deeds  cannot  be  lolned 
with  a  cause  of  action  to  quiet  title, 
and  one  in  ejectment). 

Colo. — Stock-Growers'  Bank  v.  New- 
ton. 13  Colo.  245,  22  P  444. 

Mo. — Moni  son  v.  Herrin  gton,  120 
Mo.  666,  25  SW  568.  Contra  Gray  v. 
Payne,  43  Mo.  203. 

N.  Y.~Lattln  v.  McCarty,  41  N.  T. 
107  [rev  8  AbbPr  225.  17  HowPr  240]; 
Phillips  V.  Gorham,  17  N.  T.  270;  Shee- 
han  V.  Hamilton.  4  Abb.  Dec.  211,  2 
Keyes  204.  2  AbbPrNS  197. 

N.  C — England  v.  Gamer,  86  N.  C. 
868. 

Tex. — ^Morse  v.  Taokaberry,  (Civ. 
A.)  184  SW  273;  Ingram  t.  Abbott,  14 
Tex.  ClT.  A.  688,  38  SW  626  (trespass 
to  try  title  and  rescission  of  con- 
veyance). 

Fa]  A  tmrchsser  at  an  ezeontlon 
sale  may  join  a  cau^e  of  action  for 
the  cancellation  of  a  deed  of  the  prop- 
erty purchased  to  a  cause  of  action 
for  possession  of  the  same  proi>erty 
where  both  causes  affect  all  the  par- 
ties In  the  same  character  and  opac- 


ity and  are  strictly  connected  with 
the  subject  matter  of  litigation.  Pfls- 
ter v.  Dascey,  65  Cal.  403,  4  P  363; 
Stock-Growers*  Bank  v.  Newton,  13 
Colo.  245,  22  P  444. 

88.  Hunt  v.  Worafold,  [1896]  2  Cni. 
224. 

90.  Ingram  v.  Abbott,  14  Tex.  Civ. 
A.  688,  38  8W  826. 

91.  Mo. — Lane  v.  Dowd,  172  Ho. 
187.  72  SW  682. 

Nebr. — Keens  v.  Oaslln,  24  Nebr. 
310,  38  NW  797. 

N.  Y. — ^Bockes  v.  Lanalng,  74  N.  Y. 
437  [aff  13  Hun  381;  Lattln  v.  Mc- 
Carty, 41  N.  Y.  107  [rev  8  AbbPr  225, 
17  ifowPr  239]. 

Wash.— Wilkeson  v.  Miller.  63 
Wash.  680.  IIB  P  268. 

Wis. — Krucilnski  v.  Neuendorf,  99 
Wis.  264.  74  NW  974. 

88.  Jennings  v.  Reeves,  101  N.  C 
447,  T  SB  897. 

93.  Scarborougli  v.  Smith,  18  Kan. 
899:  Grimes  v.  Hlller,  221  Ho.  836, 
121  SW  21,  18S  AmSR  BOl;  Lane  v. 
Dowd.  172  Mo.  167,  72  SW  8SS.  See 
also  Lawrence  "v.  Norton,  116  App. 
Dlv.  898,  102  NTS  481  (where  It  was 
held  that  there  was  no  Joinder  of 
Independent  causes  of  action,  but  only 
a  single  cailse  of  action  for  partition, 
the  other  relief  demanded  being 
merely  Incidental  thereto);  Westlske 
V.  Farrow.  34  8.  C.  270,  13  SB  469: 
Reams  v.  Spann,  28  S.  C.  630,  6  i^B 
325;  McGee  v.  Hall,  23  S.  C.  888.  Bui 
see  Moreau  v.  Detchemendy,  41  Mo. 
431:  Oott  T.  Powell.  41  Mo.  41«. 

94.  Butler  Univ.  v.  Conard,  94  Ind. 
3B8. 

95.  As  eonstltattng  one  osnse  of 

action  see  supra  g  199. 

96.  Ark. — Brugman  v.  McQulre,  32 
Ark.  783  (mechanic's  lien). 

Cal. — Giant  Powder  Co.  v.  San 
Diego  Flume  Co.,  78  Cal.  198,  20  P 
419  (holding  that  a  claim  against  the 
contractor  to  whom  material  was  fur- 
nished may  be  joined  in  foreclosure 
of  a  materialman's  lien  against  the 
owner  of  the  premises). 

Dak. — McCormack  v.  Phillips,  4 
Dak.  606,  34  NW  39  (mechanic's  Hen). 

N.  Y. — Parmenter  v.  Baker,  B  Silv. 
Sup.  167,  8  NYS  69,  24  AbbNCas  104; 
New  Jersey  Steel,  etc^Co.  v.  Rohln- 
son,  33  Misc.  361.  68  NYS  577  Cnff  60 
App.  Dlv.  69,  69  NYS  728]  (mechanic's 
lien);  Farmers*,  etc..  Bank  v.  Rogers, 
1  NTS  757,  16  ClvProc  250  (Judgment 
on  a  note  and  foreclosure  of  a  Uen  on 
certificates  oC  stock  given  as  se- 
curity). 

Oh. — Moore  v.  Ogden.  2S  Oh.  8t 
430  (action  to  revive  a  decree  In  chan- 
cery and  a  demand  for  a  personal 
Judgment  founded  on  the  decree). 

Tex. — Toepperweln  v.  San  Antonio, 
(Civ.  A.)  124  SW  699  (tax  lien);  Har- 
ris V.  Cain,  41  Tex.  Civ.  A.  139,  91 
SW  868  (vendor's  lien) ;  Sanderson 
V.  Railey,  (Civ.  A)  47  SW  687  (ven- 
dor's lien). 
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ACTIONS 


[10.  J.]  1091 


foreclosure  of  a  mortgage  securing  it."  In  the  ap- 
plication of  these  principles,'  it  has  been  held  that  a 
elaim  for  the  possession  of  land  may  be  united  with 
one  to  recover  upon  the  debt  and  for  a  foreclosure," 
or  that  a  vendor  may  have  a  judgment  for  purchase 
money,  and  also  subject  the  land  sold  to  the  pay- 
ment thereof,"  or  enforce  his  vendor 's  lien.*  So  also 
an  action  upon  an  award  as  to  the  amount  of  dam- 
ages resulting  from  a  breach  of  covenant  in  a  deed 
may  be  joined  with  one  to  foreclose  a  mortgage  in- 
demnifying plaintiff  against  such  breach,'  or  a  judg- 
ment may  be  had  for  money  taken  fraudulently,  and 
a  lien  declared  upon  realty  purchased  with  such 
money.'  It  has  also  been  held  that  in  the  same 
action  a  mortgage  may  be  foreclosed  and  a  judgment 
bad  upon  an  unsecured  debt,'  or  a  note  containing 
a  mortgage  lien  on  chattels  enforced  in  connection 
with  the  foreclosure  of  another  chattel  mortgage  on 
the  same  property,  for  the  same  debt;"^  but  on  the 
other  hand,  it  has  been  held  improper  to  join  a  cause 
of  action  to  foreclose  a  mortgage  with  one  on  a  note 
not  secured  by  the  mortgage,"  or  in,  an  action  to  fore- 
close a  lien  to  attempt  to  recover  on  a  claim  which 
acemed  after  the  lien  was  filed.'   Unless  otherwise 


provided  by  statute,*  the  same  parties  must  be 
affected  by  the  claims  to  establish  the  debt  and  to 
enforce  the  lien,*  or  foreclose  the  mortgage."* 

[$  250]  f.  Specific  Performance  and  Money 
Judgment. In  the  same  action  plaintiff  may  join 
a  demand  for  specific  performance  and  a  claim  for 
damages  for  the  breach  of  a  contract.^^  In  such  a 
case  if  the  equitable  relief  sought  cannot  be  granted 
plaihtifE  may  recover  such  damages  as  he  shows  him- 
self entitled  to,^^  provided  the  pleadings  warrant  a 
recovery  of  danu^s."  So  also,  where  a  contract 
provides  for  both  a  conveyance  of  land  and  a  pay- 
ment of  money  by  the  same  party,  plaintiff  may  in 
the  same  action  sue  for  specific  performance  of  the 
agreement  to  convey  and  to  reoover  the  amount  of 
the  indebtedness.^ 

[i  251]  g.  EsUbliahmant  of  Debt  and  Setting 
Aside  Fraudulent  Conveyance.  TTnder  the  rule  that 
legal  and  equitable  relief  may  be  sought  in  the  same 
action,  a  creditor  may  in  the  same  proceeding  obtain 
a  judgment  for  his  debt  and  also  have  the  aid  of 
equity  to  subject  pn^)erty  of  the  debtor  to  the  pay- 
ment of  the  debt,"  as  by  the  setting  aside  of  a 
fraudulent  conveyance,*'  it  being  held,  with  regard 


JobUUr  of  eonata  maA  eawM  la  nw- 
eaanlo^  Uan  woOMdlsn  r«B««Ur 

aee  Mechanics'  uena  (27  Cyc  8701. 
Faraoaal  or  AtftelMuv  Jaoffaunt  in 

action  to  foreclose  lien  see  Liens 
[25  Cyc  685]:  Mechanics'  Liens  [27 
Cyc  4S3  et  seq]. 

97.  Cal. — Eastman  v.  Turman,  X4 
Cat.  379;  Rollins  v.  Forbes,  10  Cal. 
J99  (where  the  mortKa^e  was  exe- 
cuted by  a  husband  and  wife,  and  the 
note  was  made  by  the  husband  alone). 

Ga. — ^Vaughn  v.  OeorKla  Co-operat- 
ive Loan  Co.,  S8  Ga.  288.  26  SB  441. 

Ind. — Jaseph  v.  Peopler  8av.  Bank, 
22  NE  980. 

Iowa. — Klela  v.  McQrath,  127  Towa 
459,  109  NW  371.  109  AmSR  396,  69 
LRA.  260  (holding  that  where  there 
are  two  notes,  one  for  the  principal 
debt  and  the  other  for  Interest,  the 
payment  of  both  notes  may  be  en- 
forced and  the  mortgage  foreclosed 
111  the  same  action);  Stapleton  v.  King. 
40  Iowa  278  (action  for  a  breach  of 
contract  and  to  f<n-ecIose  a  mortgage 
given  to  secure  the  performance  of 
the  contract):  Breckinridge  t.  Brown, 
9  Iowa  396  [expl  Sands  v.  Wood,  1 
Iowa  263]. 

Mont. — ^American  Sav.,  etc..  Assoc. 
T.  Burghardt.  19  Mont.  S28,  48  P  891, 
ei  AmSR  B07. 

N.  C— Martin  V.  McNeely.  101  N. 
C  684.  8  SB  »1.     _  ^  „ 

Oh. — Burdell  Xteeder,  S  Cine. 
Super.  94.  ^ 

S.  C. — Rubers'  Brown,  71  S.  C. 
J87.  Bl  SE  96.   ■        _         _  _^ 

Wis. — Endress  v.  Shove,  110  Wis. 
133,  8S  KW  653:  Connecticut  Mnt.  L. 
Ins.  Co.  V.  Cross.  18  Wis.  10*;  Bauer 
Steinbauer.  14  Wis.  70. 

But  see  McKee  v.  Pope,  18  B.  Mon. 
<K7.>  648  <on  the  ground  that  the 
cause*  do  not  twlong  to  the  same 
class) ;  I>ndtey  v.  Congregation  T.  O. 
St  v..  188  N.  T.  461,  34  281  [aff 
85  Hun  21,  19  NTS  80S]:  City  Real 
Bst.  Co.  V.  King,  58  Misc.  89.  110 
NTS  281  [aff  126  App.  Dtv.  911,  110 
NTS  1124]. 

[a]  IB  Oallfornia  It  is  expressly 
provided  by  the  Practice  Act  that 
there  shall  be  but  one  action  for  the 
recovery  of  the  debt  and  the  enforce- 
ment of  the  right  secured  by  the  mort- 
KaK«>  Eastman  v.  Turman,  24  Cal. 
379.  See  also  Farwell  v.  JaCkson.  28 
CaL  106. 

rTinusI  or  dsflolsaor  JnAgmsut  In 

action  to  foreclose  mortgage  see 
Mortgages  [27  Cyc  1761  et  seal. 

9&  Martfn  v.  VcNeely.  101  Ts.  C. 
634.  8  SB  281:  Robinson  t.  Wlllinigll- 
by,  67  N.  C.  84. 

ie.  Allen  V.  Taylor,  96  N.  C  37, 
1  3B  4«2. 


Walker  v.  Sedgwick,  8  Cal.  898. 
McKinnis  v.  ^eeman,  38  Iowa 


1. 

a. 

364. 

8.  File  V.  Sprlngal,  132  Ind.  312,  31 
NB  1064. 

4.  Wltte  v.  Wolfe,  16  S.  C.  266. 

5.  Campbell  v.  Nicholson,  (Tex. 
A.)  18  SW  135.  _ 

e.  McCague  Sav.  Bank  v.  Croft, 
80  Nebr.  702,  115  NW  315. 

7.  SchlUinger  Fire-Proof  Cement, 
etc.,  Co.  V.  Amott,  14  NTS  826f 

8.  New  Jersey  Steel,  etc.,  Co.  v. 
Robinson,  33  Misc.  361,  68  NTS  677 
[aff  60  App.  Dlv.  69,  69  NTS  728]. 

Bxoeptlou  of  fOMOlosnr*  prooetd- 
Infs,  In  some  Jurisdictions,  ^om  the 
rule  that  the  causes  ol  action  must 
affect  all  the.  parties  to  the  action 
see  Infra  t  256. 

B.  Planklngton  v.  HUdebrand,  89 
Wis.  209,  61  NW  839  (holding  that  a 
cause  ol:  action  for  the  foreclosure 
of  a  pledge  of  certain  stock  owned 
by  one  defendant  could  not  be  united 
with  a  deipand  for  a  deflciency  Judg- 
ment against  two  other  defendants  as 
maker  and  Indoraer  of  a  note,  for  the 
securltv  of  which  the  stock  was 
pledged). 

10.  FaesI  V.  Goetc,  16  Wis.  231; 
Jesup  V.  Racine  City  Bank.  14  Wis. 
381;  Cary  v.  Wheeler,  14  Wis.  281; 
Sauer  v.  Steinbauer.  14  Wla  70;  Bor- 
den V.  Gilbert,  13  Wis.  670. 

11.  As  oonstttnUar  onlr  on*  eaus 
of  aotlon  see  supra  |  ^00. 

la.  Kan. — Huey  v.  Starr,  79  Kan. 
781.  101  P  1076,  104  P  1136. 

Ky. — Cumberland  Tel.,  etc.,  Co.  v. 
Cartwrlght  Creek  Tel.  Co.,  108  SW 
876.  82  KyL  1357.  ,  _ 

I*.  T.— Siargraf  ▼.  Mulr,  57  N.  T. 
165:  Stemberger  v.  McGovem.  56  N. 
T.  12;  Van  Deventer  v.  Van  I>eventer. 
32  App.  Dlv.  678.  58  NTS  236;  Towle 
V.  Jones,  24  N.  T.  Super.  87;  Oreene 
V.  New  Tork.  etc.,  R.  Co.,  46  Misc. 
478,  98  NTS  IS:  Stanton  v.  Missouri 
Pac.  R.  COy  S  NTS  298.  „ 

N.  C— WIndera  v.  Hill,  141  N.  C. 
694.  54  SB  440. 

N.  D.— Beddow  v.  Flaffe,  t2  N.  ». 
63.  132  NW  837. 

Porto  Rico. — Coblan  v.  Abril,  14 
Porto  Rico  276. 

Additloiial  iMmt  in  salt  for  spaelflo 
psrfomuutoe  see  Specific  Performance 
[36  Cyc  753]. 

13.  Huey  v.  Starr,  79  Kan.  781,  101 
P  1076,  104  P  1136:  Margraf  v.  Mulr, 
57  N.  T.  165;  Stemberger  t.  McGovem, 
66  N.  T.  12;  Barlow  v.  Scott,  24  N.  T. 
40.  See  also  Greason  v.  Keteltas,  17 
N.  T.  491. 

Attsnatlv*  rsUsf  te  saU  fox  ivmUo 
patfwaaaaea  see  Spedfle  ParformaiuM 
Tm  Cyo  7471. 


14.  Beck  V.  Allison,  66  N.  T.  868, 
16  AmR  430  (holding  that.  If  the  com- 
plaint fails  to  allege  certain  facts 
essential  to  the  recovery  of  damages, 
the  defect  may  be  remedied  by 
amendment). 

15.  Mann  v.  HIggins,  83  Cal.  69, 
28  P  206:  Van  Deventer  v.  Van  De- 
venter,  32  App.  Dlv.  678,  63  NTS  236. 
Contra  Ferguson  v.  Burt,  2  Utah  888 
(holding  that  a  count  for  the  speclflc 
performance  of  a  contract  to  convey 
real  property  could  not  be  Joined  with 
one  to  recover  money  under  a  pro- 
vision of  the  contract,  since  the 
causes  belong  to  different  classes). 

le.  Vail  V.  Hammond,  60  Conn. 
374,  22  A  954,  26  AmSR  3S0;  Kruger 
V.  Walker,  111  Ga.  388,  36  SB  794: 
De  Lacy  v.  Hurst,  83  Ga.  223,  9  SB 
1052:  Palen  v.  Bushnell,  18  AbbPr 
(N.  T.)  301  Jrev  on  other  grounds  46 
Barb.  24];  Lyons-Thomas  Hardware 
Co.  V.  Perry  Stove  Mfg.  Co.,  88  Tex. 
468,  27  SW  100. 

17.  Ga. — Helmken  v.  Flood,  138  Ga. 
200,  76  SB  3;  Booth  v.  Mohr,  122  Ga. 
333,  60  SB  173;  Kruger  v.  Walker,  111 
Ga.  S83,  86  SB  794;  De  Lacy  v.  Hurst. 
83  Ga.  228,  9  SB  1052. 

Ind.— State  v.  Parsons,  147  Ind. 
579,  47  NB  17,  62  AmSR  430;  File  v. 
Sprlngel,  182  Ind.  312.  81  NB  1054: 
Bowen  V.  State.  121  Ind.  236,  23  NB 
76;  Feder  v.  Field.  117  Ind.  386.  20 
NB  129;  Field  v.  Holzman,  93  Ind. 
206:  LIndley  V.  Cross,  31  Ind.  lO*.  99 
AmD  610:  Frank  v.  Kessler,  80  Ind. 
8;  Harker  v.  Glldewell,  23  Ind.  219: 
Love  V.  Mlkals,  11  Ind.  227. 

Iowa. — ^Wllmont  First  Nat.  Bank  v. 
Elchmeler.  IBS  Iowa  1S4,  188  NW 
464. 

N.  C. — ^Dawson  Bank  v.  Harris,  84 
N.  C.  206:  Glenn  t.  Farmers'  Bank, 
72  N.  C.  626. 

Oh. — Kennedy  v.  Dodge,  19  Oh,  Clr. 
Ct.  426,  10  Oh.  Clr.  Dec.  860. 

8.  a— Miller  V.  Hughes,  S3  S.  C. 
SSO,  12  SB  419. 

Tex. — Shirley  v.  Waco  Tap  R.  Co.. 
78  Tex.  131.  10  SW  648;  Cassaday  v. 
Anderson,  6S  Tex.  6ST:  Waddell  v. 
Williams.  ST  Tex.  861. 

Ca]  As  ladiaaa  eode  provides 
that  when  the  action  arises  out  of 
contract  plaintiff  may  Join  such  other 
matters  In  his  complaint  as  may  be 
necessary  for  a  complete  remedy  and 
a  speedy  satisfaction  of  his  Judgment. 
Rev.  St.  (1881)  E  280.  Under  this 
provision  a  cause  of  action  to  set 
aside  a  fraudulent  conveyance  may 
be  Joined  with  an  action  for  the  en- 
forcement of  the  debt.  Bowen  v. 
State,  121  Ind.  286,  23  NB  76  (where 
In  a  declaration  on  a  bond  it  was 
PTBTsd  that  certain  oraveyanoes  t>r 
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to  frandolent  convc^aneeB,  that  the  code  practice 
authorising  both  legal  and  equitable  leliei  in  the 
same  court,  and  the  joinder  of  legal  and  equitable 
eansea  in  the  same  action,  obviates  the  necessity 
which  Existed  under  the  former  practice  of  the  ered-  ~ 
itor  first  ezhaiisting  his  legal  remedies  and  recover- 
ing a  judgment  at  lam  i^ainst  the  debtor,"  although 
iDdependently  of  the  question  of  joinder  of  causes 
this  seems  still  to  be  tiie  general  rule  in  a  number 
of  code  states." 

252]  h.  Damages  and  Injimcftlon  or  Abate- 
ment." Plaintift  may  in  the  same  action  sue  to  re- 
cover damages  already  sustained,  and  to  enjoin  a 
repetition  or  continuance  of  the  cause  of  such  dam- 
ages,*' as  in  the  case  of  trespasses,"  or  injury  to,  or 
interference  with,  water  rights;*"  or  he  may  sue  to 
recover  damages  resulting  from  a  nuisance,  and  to 
enjoin  its  continuance  or  procure  its  abatement." 
Such  causes  may  properly  be  said  to  grow  out  of  the 
same  transaction,  °  and  the  two  kinds  of  relief  sought 
are  not  inconsistent.^' 

253]  i.  Cancellation  of  Contract  and  Dam- 
ages for  Breach.  Plaintiff  may  in  the  same  action 
sue  to  recover  damages  for  breach  of  a  contract,  and 


also  to  have  the  contract  reaeinded  and  delivered  up 
for  cancellation,"  unless  the  rescission  ia  sought 
upon  the  ground  that  the  contract  was  entered  into 
through  fraud  or  mistake,  in  which  caae  the  claims 
would  be  inconsistent.^ 

[(  254]  J.  Mandamns  and  LUiuctton.  A  com- 
plaint  which  seeks  relief  both  by  way  of  mandamus 
and  inranction  is  bad  for  miqcnnder  of  causes  of 
action. 

[$  255]  19.  Penonal  Injury  and  Wrongful 
Death.'"'  In  some  jurisdictions  it  is  held  that  a  per- 
sonal representative  may  join  a  cause  of  action 
for  a  personal  injury  to  decedent,  which  survives, 
with  the  statutory  cause  of  action  for  decedent's 
wrongful  death,'^  notwithstanding  the  elements  and 
amounts  of  damage  are  different,  and  must  be  sepa- 
rately assessed  and  go  into  different  funds  but  in 
others  it  is  held  that  these  causes  of  action  cannot 
be  joined,"  either  upon  the  ground  that  they  accrue 
to  plaintiff  in  different  rights,"  or  upran  the  ground 
that  the  statutes  contemplate  that  there  shall  be  a 
recovery  upon  but  one  of  such  causes,"  and  tbat 
plaintiff  must  elect  which  he  will  pursue."  Where 
different  provisions  of  a  statute  give  different  causes 


th«  surety  be  set  aside);  Hamilton  v. 
Barricklow,  96  Ind.  398. 

[bj    In  an  kotlon  for  OiToro*  In 

which  alimony  is  sought  a  fraudulent 
conveyance  by  the  husband  may  be 
set  aside  In  order  that  the  property 
conveyed  may  be  reached  and  sub- 
jected to  the  payment  of  alimony. 
ft-QUty  V.  Prouty,  4  Wash.  174,  29  P 
1049. 

[c]  nmnanlmt  coaveyuic*  Mid  an- 
laraeuuit  of  ^lomMtaaO. — An  action 
to  set  aside  a  conveyance  aa  fraudu- 
lent may  be  joined  with  one  to  de- 
clare a  transaction,  whereby  the 
debtor's  statutory  homestead  had 
been  enlarged,  void  as  to  creditors, 
and  to  subject  the  added  land  to  the 
Hen  of  the  judgment.  Hunt  v.  Dean, 
91  Minn.  96.  97  NW  574. 

[d]  A  landlord  may  proMsd  in  on* 
aoilon  for  the  recovery  of  rent  and 
for  equitable  relief  by  way  of  can- 
cellation of  a  conveyance  fraudulently 
made  to  defeat' the  collection  of  the 
rent.  Helmken  v.  Flood,  138  Qa.  200, 
75  SB  a. 

18.  De  Lacy  v.  Hurst.  83  Ga.  223. 
9  SB  1052:  Dawson  Bank  v.  Harris, 
S4  N.  C.  206:  MUler  Hushes,  SS  S. 
C.  530,  12  SB  41fl.  See  also  eases 
supra  note  17. 

18.  See  Fraudulent  Conveyances 
[20  Cyc  «82  et  aeqj. 

■Ol  As  oonstltntlnr  only  on*  cans* 
of  Mtlon  see  supra  ri96, 

Bl.  Cal. — Watteraon  v.  Saldunbe- 
here,  101  Cal.  107,  85  P  432 ;  Jacob  v. 
Lorenz,  98  Cal.  282.  83  P  119;  More 
V.  Haaslnf,  82  Cal.  690:  Jungerman  v. 
Bovee.  19  Cal.  354  finjunctlon  against 
waste  and  damages  to  reversion) : 
Weaver  v.  Conger,  10  Cal.  232  tdlst 
BlRplow  V.  Grove,  7  CaL  1881 :  Marlus 
V.  BIcknell,  10  Cal.  217;  Gates  v.  Kleff, 

^  Qa.— Swanson  v.  KIrby,  98  Ga.  B86, 
26  SB  71  (action  for  breach  of  a 
contract  not  to  carry  on  a  certain 
bualnefs  in  a  particular  locality,  and 
to  restrain  defendant  from  a  further 
violation  of  his  aRreement). 

Kan. — Akin  v.  Davis.  11  Kan.  580. 

Mo. — Ware  v.  Johnson,  55  Mo.  500. 

N.  T.— DuclOB  V.  Kelly,  122  Anp.  Dlv. 
829,  106  NTS  1058  ;  Riddle  v.  McFad- 
den.  116  App.  Dlv.  353,  101  NYS  606 
(action  for  damages,  and  to  enjoin 
defendant  from  usin?  plafntlfTs  picture 
for  advertising  purposes)  ;  Ollltan  v. 
Norton,  33  HowPr  373.  . 

S.  C. — Long  v.  Hunter,  58  S.  C.  152. 
36  SB  679. 

8.  D.— Glover  v.  Manila  Gold  Mln., 
etc..  Co.,  19  S.  D.  G59.  104  NW  261 
(action  by  stockholders  against  the 
dirsctors  or  the  cnrporatton  for  dam- 
.  asea  for  their  wrongjCuI  (icis.,  and  for 


an  accounting,  the  appointment  of  a 
receiver,  and  an  Injunction  against 
further  wrongful  acta). 

Wash, — Durga  v.  Lincoln  Creek  Lum- 
ber Co.,  17  Wash.  477,  92  P  343. 

Wis. — Leldersdorf  v.  Flint,  50  Wis. 
401.  7  NW  252  (Injunction  against 
use  of  trade-mark,  accounting  as  to 
profits  and  recovery  of  damages). 

Damaffes  as  alternative  or  addi- 
tional relief  In  suit  for  Injunction  see 
Injunctions  [22  Cyc  967]. 

[a]  Damages  not  merely  Inolden- 
tal<— Where  substantial  damage  is 
alleged  and  judgment  demanded  there- 
for, such  damage  Is  not  merely  Inci- 
dental to  an  equitable  cause  of  action 
for  an  Injunction.  Duclos  v,  Kelley, 
122  App.  Dlv.  329,  106  NYS  1058. 

23,  Jacob  V.  Lorenz.  98  Cal.  382.  33 
P  119;  More  v.  Masslnl.  32  Cal.  590: 
Gates  v.  Kleff,  7  Cal.  124;  Ware  v. 
Johnson,  SS  Mo.  500;  Duclos  v.  Kelly, 
122  App.  Dlv.  329,  106  NYS  1068. 

83.  Watterson  v.  Saldunbehere,  101 
Cal.  107,  35  P  482  ;  Weaver  v.  Conger, 
10  Cal.  232  :  Marlus  v.  BIcknell,  10 
Cal.  217  ;  Durga  v.  Lincoln  Creek  Lum- 
ber Co.,  47  Wash.  477,  92  P  343  ; 
Cedar  Lake  Hotel  Co.  v.  Cedar  Creek 
Hydraulic  Co.,  79  Wis.  297,  48  NW  371. 

84.  Astin  v.  South  Yuba  Water  Co., 
146  Cal.  66,  79  P  694:  Bailey  v.  Dale. 
71  Cal,  84,  11  P  804  (action  to  re- 
cover a  statutory  penalty  for  not 
removing  an  obstruction  In  a  road, 
and  for  an  abatement  of  the  nuisance)  : 
OranQtma  v.  Lovdal,  70  Cal.  161,  11  P 
623 :  Akin  V.  Davi&  11  Kan.  680 :  Baker 
V.  McDanlel,  178  Mo.  447,  77  SW  681 : 
Paddock  v.  Somes,  102  Mo.  228,  14 
SW  746,  10  LRA  264  :  Robinson  v. 
Smith.  3  Sllv.  Sup.  490.  7  NYS  38 ; 
O'SullIvan  v.  New  York  Bl.  R.  Co,, 
7  NYS  51. 

Bemedles  for  nnlsanoe  generally 
see  Nuisances  [29  Cvc  1214  et  seql. 

35.  Akin  V.  Davis,  11  Kan.  580  ; 
Riddle  v.  McPadden,  116  App.  Div.  368, 
101  NYS  606. 

38.    Akin  V.  Davis,  11  Kan.  680. 

27.  Ross  V.  Sheldon,  (Ky.)  119  SW 
225  ;  Plelne  v.  Wachenhelmer,  108 
Minn.  342.  122  NW  166,  133  AmSR  461. 

88.  Rosa  v.  Sheldon.  (Ky.)  119  SW 
225 :  Lomh  v.  Richard,  45  Misc.  129, 
91  NYS  881.    See  also  supra  !  226. 

38.  Whlpham  v.  Davis,  92  Ga.  574, 
18  SE  B48  ;  Clark  v.  Lawrence  Countv, 
(S.  D.)  120  NW  764  [&tt  reh  21  R.  D. 
264,  ill  NW  558].  Compare  Fellows 
V.  Los  Angeles,  151  Cal.  52.  90  P  137 
(where  the  court  declined  to  decide  the 
question  of  misjoinder  upon  the  ground 
that  the  objection,  even  If  well  taken, 
was  not  properly  raised  and  had  been 
waived,  and  held  that,  this  objection 
not  being  available,  the  ^parlor  court 


had  jurisdiction  to  give  relief  In  the 
same  action  by  Injunction  to  prevent 
defendant  from  cutting  off  plalntlfTs 
water  supply  as  to  one  lot,  and  by 
mandamus  to  compel  the  furnishing  of 
water  as  to  another  lot). 

30.  At  common  law  see  supra  S  21 8. 

31.  Northern  Pac.  R.  Co.  v.  Maerkl, 
198  Fed.  1,  117  CCA  227;  Tlllar  v. 
Reynolds.  96  Ark.  368,  131  SW  969, 
30  LRANS  1043;  Choctaw,  etc..  R. 
Co.  v.  Hickey.  81  Ark.  579,  99  SW  839 ; 
Moyer  v.  Oahkoah,  151  Wis.  586.  139 
NW  378;  Johnson  v.  Bau  Claire,  149 
Wis.  194,  136  NW  481;  Nemecek  v. 
Filer,  etc.,  Co.,  126  Wis.  71,  106  NW 
226. 

[a]  In  Texas,  although  It  seems 
that  there  can  be  but  one  recover)'. 
It  has  been  held  that  the  cause  of 
action  for  personal  Injury  may  be 
joined  with  the  cause  of  action  for 
wrongful  death  In  the  alternative,  and 
a  recovery  had  upon  the  one  or  the 
other  according  to  whether  It  appears 
that  decedent's  death  was  the  result 
of  such  Injury  or  of  some  other  cause. 
Galveston,  etc.,  R.  Co.  V.  Heard,  (Civ. 
A.)  91  SW  371 ;  St.  Louis  Southwestern 
R.  Co.  V.  Hengst,  36  Tex.  Civ.  A.  217, 
81  8W  832. 

[b3  VnOer  tlie  Bmployes's  XdabU' 
Ity  Act  of  April  22,  190S.  I  9.  as 
amended  by  the  act  of  April  5.  1910. 
<  8.  where  an  employee  received  an 
Injury  for  which  he  Is  entitled  to  re- 
cover under  the  act.  and  which  sub- 
sequently rcRUlta  in  his  death,  damages 
for  his  suffering,  as  well  as  for  his 
death,  not  only  may  but  must  be  re- 
covered in  a  single  action  by  his  per- 
sonal representatives.  Nortbem  Pac. 
R.  Co.  V.  Maerkl.  198  Fed.  1,  117  CCA 
287. 

33.   Nemecek  v.  Filer,  etc.,  Co.,  126 

Wis.  71.  105  NW  225. 

33.  Frink  V.  Taylor,  4  Greene 
(Iowa)  196 ;  Hendrlek  v.  American 
Bxpress  Co..  188  Ky.  704,  128  SW 
1089,  82  LRANS  867 ;  Sutton  v. 
Wood,  120  Ky.  28.  85  SW  201.  27  KvL 
412,  8  AnnCaa  894  ;  Lewis  v.  Taylor 
Coil  Co..  112  Ky.  846. ,66  SW  1044.  23 
KyL  2218,  67  L6A  447  :  Louisville,  etc., 
R.  Co.  V.  Wills,  66  SW  628.  23  KyL 
1961;  OwenslKiro,  etc.,  R.  Co.  v.  Bar- 
flay,  102  Ky.  16,  43  SW  177.  19  KyL 
n97  :  Hackett  v.  Louisville,  etc..  R.  Co., 
95  Ky.  226,  24  SW  871,  16  KyL  612; 
Louisville,  etc.,  R-  Ca  v.  Kellem,  13 
KyL  228, 

34.  See  Infra  |  261. 

35.  I^ackett  v.  Louisville,  etc..  R. 
Co..  95  Ky.  236,  24  SW  871.  15  KyL 
612:  Louisville,  etc,  R.  Co.  v.  Kellem. 
13  KyL  228. 

86.  Owensboro,  etc..  R.  Co.  v.  Bar- 
elav.  t02  Ky.  16,  43  SW  177.  19  KyL 
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of  action  tor  wrongfal  death  occnrring  under  dif- 
ferent circumstances,  plaintiff  may  join  counts  upon 
each  provision  in  the  same  complaint.'^ 

[$  2561  20.  Parties  and  Interests  InvolTed— a.  In 
GtawraL^  The  code  inrovisions  specifying  ^bat 
causes  of  action  may  be  joined  ordinarily  also  ex- 
pressly require  that  such  causes  must  affect  all  the 
parties  to  the  action,'"  except,  under  some  of  the  codes, 
in  the  case  of  actions  to  enforce  liens  and  mortgages 
and  the  requirement  applies  both  with  regard  to 
causes  affecting  different  plaintiffs,  and  causes  affect- 
ing different  defendants,  and  to  different  corpora- 
tions as  well  as  to  different  individuals.^'  The  same 
requirement  is  observed  in  jurisdictions  where  there 
is  no  express  provision  to  this  effect.*'  This  require- 
ment does  not  make  it  necessary,  in  order  to  au- 
thorize a  joinder,  that  the  canses  shall  affect  all  of 
tbe  parties  in  the  same  manner  or  to  the  same  ex- 
tent," or  at  least,  as  stated  in  some  cases,  in  actions 
of  an  equitable  nature,*'  although  the  same  rule  has 
been  applied  in  actions  strictly  legal."  As  to  the 
natnre  and  extent  of  the  community  of  interest  in 
the  different  causes  which  is  essentitu  to  authorize  a 


joinder,  there  is  considerable  diversity  of  expression 
and  some  conflict  of  authority.*^  The  abolition  by 
the  codes  of  the  distinction  between  actions  at  law 
and  suits  in  equity,*^  particularly  when  taken  'in 
connection  with  the. provision  that  causes  of  action 
arising  out  of  the  same  transaction,  or  transactions 
connected  with  the  same  subject  of  action,  may  be 
joined,"- has  caused  the  principles  of  equity  as  to 
multifariousness"*  to  be  applied  to  actions  under  the 
codes,  in  determining  the  propriety  of  the  joinder 
of  causes  of  action  affecting  different  parties,"^  al- 
though it  is  impossible  to  lay  down  any  precise  rule 
of  universal  application  by  which  it  may  be  deter- 
mined whether  a  complaint  in  a  particular  case  is 
multifarious."  It  is  the  object  of  these  provisions 
to  prevent  a  multiplicity  of  suits,"  and  their  only 
effect,  if  any,  upon  equitable  principles  of  multifa- 
riousness has  been  to  enlarge  the  right  of  joining 
different  causes  in  the  same  aetioii."^  The  genera! 
tendency  therefore  under  the  codes,  whether  the 
causes  are  legal  or  equitable,  or  both,  is  to  conform 


to  equitable  principles  rather  than  to  those  of  the 
common  law,"**  and  to  permit  a  joinder 


997  ;  Hacliett  v,  I^ulsvllle,  eta,  R.  Co., 

95  Ky.  236,  24  SW  87t,  15  KyL  612; 
Louisville,  etc.,  'R.  Co.  v.  Kellem,  13 
KyL  228. 

37.  Casey  v.  St.  Loula  Transit  Co., 
205  Mo.  721,  103  SW  1146  (under  Rev. 
St.  (18991  IS  2864,  2W5)  j  KlnB,  v. 
St.  Louis,  etc,  R.  Co.,  130  Mo.  A.  Zti. 
109  SW859.  _^  „ 

38.  Jolndar  of  partUs  see  Parties 
laO  Cyc  105-132].  ,  , 

39.  Ida. — ^KruRer  v.  St.  Joe  Lumber 
Co..  11  Ha.  504,  83  P  696. 

Kan. — State  v.  Shufford,  77  Kan.  263, 
94  P  187:  Orlfflth  V.  Qrifflth.  71  Kan. 
647,  81  P  178;  HentU  v.  Southwentem 
Mut.  Ben.  Assoc.,  46  Kan.  462.  26  P 
878 

ky. — Adamson  v.  Donaldson,  98  SW 
1009,  30  KyL  397  ;  Daley  V.  O'Brien, 

96  SW  621.  29  KyL  811. 
Minn.— Nahte  v.  Hansen.  108  Minn. 

365.  119  XW  55;  Hanna  V.  Duxbnry, 
94  Minn.  8.  101  NW  971.^  , 

Mo.— Llney  v.  Martin,  29  Mo.  28._ 
N.  T.— Hubbell  v.  Lerch.  58  N.  T. 
237  :  Green  v.  Dunlqp,  136  App.  I>iv. 
116,  120  NTS  583  ;  Slsson  v.  Bassett, 
134  App.  DIv.  63.  118  NTS  664  ;  Peo. 
V.  EquftaWe  L.  Assur.  Soc.,  124  App. 
DIv.  714,  109  NTS  463  trev  61  Mlac. 
339.  101  NTS  8541  ;  Groh  v.  Flammer, 
100  App.  Dlv.  805.  91  NTS  423:  War- 
ner v.  James,  88  App.  Dlv.  567.  85  NTS 
153 :  Oltn  V.  Arendt,  35  App.  Dlv.  529, 
54  NTS  820;  Vlall  v.  Mott.  37  Barb. 
208 ;  Day  v.  State  Bank.  62  N.  T. 
Super.  363  ;  Taylor  v.  Metropolitan  El. 
R.  Co.,  52  N.  T.  Super.  299  ;  HlprglnH 
V.  CrlcTiton.  11  Daly  114  [a(t  98  N. 
T.  626]  ;  Roberta  v.  Keene.  74  Misc. 
238,  133  NTS  1091;  Earie  v.  Scott,  60 
HowPr  606.  .  „  „ 

N.  C— State  v.  Parker,  121  N.  C. 
198,  28  SE  297  ;  Logan  v.  WaJUs,  76 

'n.  "d. — Niven  v.  Peoples,  28  N.  D. 
202,  136  NW  78.  „  _  ,  

Okl.— Jones  v.  Balsley,  27  OkL  -820, 
111  P  942.  _ 

Porto  Rico. — Rodripiei  v.  Rodrljfues, 
17  Porto  Rico  703;  Slaca  v.  Bninet, 
13  Porto  Rico  163.  _  , 

a.  D, — Charlen  City  First  Nat.  Bank 
v.  D.  S.  B.  Johnson  Land  Mortg.  Co., 
17  S.  D.  622,  07  NW  748. 

Wash. — ^Llttooy  v.  State,  46  Waah. 
698,  90  P  267 ;  Brown  v.  State,  46 
Wash.  899,  90  P  266. 

Wis. — Hawarden  v.  TouKblogheny, 
etc..  Coal  Co.,  Ill  Wis.  546.  87  NW 
472.  55  LRA  828;  Planklnton  v.  Hllde- 
brajid,  89  Wis.  209,  61  NW  839. 

[a]  In  O^orgla  tbe  code  provides 
that  distinct  and  separate  claims  of 
or  aealnst  different  persons  cannot  be 
joined  In  the  same  action.  White  v. 
Ncntbem  Cleorgia  Electric  Co.,  128  Oa. 
189.  68  BE  as. 


[b]  In  Iowa  the  code  requirement 
Is  that  the  different  causes  must  be 
by  the  same  party  and  a^inst  the 
sam4  party  In  the  same  rights.  Prader 
v.  National  Masonic  Acc.  Assoc.,  107 
Iowa  481,  78  NW  60.  See  also  supra 
I  224. 

rc]  Tb«  Kmdolvftl  Oonrt  Act  of 
WW  Tork  city  I  146,  speclfylni^  the 
causes  ot  action  which  may  be-  Joined 
under  that  act,  also  expressly  requires 
that  such  causes  must  affect  all  the 
parties  to  the  action.  Glancey  v.  Mc- 
Clure,  123  NTS  3«. 

[d1  An  asocption  to  this  rule  exists 
by  virtue  of  statute  in  Wisconsin,  In 
the  case  of  actions  to  bar  the  former 
owners  of  lands  upon  which  plaintiff 
holds  tax  deeda,  the  statute  reqxilrinf? 
that  in  such  actions  all  tax  deeds  held 
4)y  the  same  owner  upon  any  land  In 
Which  he  seeks  to  bar  the  original 
owners  ahall  be  set  forth  In  the  com- 
plaint as  separate  causes  of  action. 
Coiry  V.  Brown,  127  Wis.  140,  106  NW 
393 

[e]  TlM  faot  that  th«  oatisea  all 
b^nf  to  th*  maaam  olaw  does  not 
authorize  a  Joinder  unless  they  also 
affect  all  of  the  parties  to  the  action. 
Griffith  T.  arlfflOi,  71  Kan.  647,  81 
P  178. 

4a  See  Benson  v.  Battey,  70  Kan. 
288,  78  P  844  :  Harrod  v.  ^^rrar,  68 
Kan.  153.  74  P  624  ;  Nicols  V.  Randall, 
5  Minn.  304 ;  New  Jersey  Steel,  etc.. 
Co.  V.  Robinson.  33  Mlsc.'S6t.  68  NTS 
577  raff  60  App.  Dlv.  69,  69  NTS  728]. 

41.  State  Ins.  Co.  v.  Belford,  2  Kan. 
A.  280,  42  P  409;  Charles  City  First 
Nat.  Bank  v,  D.  S.  B.  Johnson  Land 
Mortg:.  Co.,  17  S.  D.  622,  97  NW 
748. 

PlaintiffB  see  Infra  ||  267-261. 

Dafendants  see  Infra  H  282-271. 

43.  Goldmark  v.  Magnolia  Antl- 
Frlctlon  Metal  Co..  SO  App.  Dlv.  680, 
52  NTS  446,  27  NTCIvProc  419. 

43.  See  Lumpkin  v.  Blewltt,  (Tex. 
Civ.  A.*)  Ill  SW  1072;  and  cases  Infra 
this  note. 

[a1  In  Texas  (1)  the  rule  that  the 
causes  of  action  must  affect  all  of 
the  parties  to  the  action  Is  followed, 
although  there  Is  not  any  express  code 
requirement  to  this  effect.  See  Sharp 
V.  Johnson.  fOIv.  A.)  1*7  SW  8S7; 
Lumpkin  .v.  Blewltt.  (Civ.  A.)  Ill  SW 
1072.  <2)  But  the  policy  of  the  courts 
has  been  to  avoid  a  multiplicity  of 
actions,  and  to  permit  a  Joinder  of 
causes  affecting  different  parties  wher- 
ever the  entire  controversy  may  prop- 
erly be  disposed  of  In  a  single  action. 
Craddock  v.  Goodwin,  54  Tex.  678  ; 
Cardwell  v.  Masterson.  27  Tex.  Civ,  A. 
691,  ««  8W  1121.  (3)  And  in  some 
eases  the  rule  has  been  stated  to  be 
that  all  of  the  parties  need  not  have 


wherever  the 

an  Interest  In  all  of  the  matters  in 
controversy,  but  that  It  Is  sufficient  If 
each  party  has  an  Interest  In  some  of 
the  matters  In  the  suit,  such  matters 
being  connected  with  the  others.  Tlne- 
gan  V.  Read.  8  Tex.  Civ.  A.  38,  27  SW 
261. 

44.  Pish  V.  Chase,  114  Minn.  460, 
131  NW  631 :  Plelns  v.  Wachenhtelmer, 
108  Minn.  342,  122  NW  166,  133  AmSR 
451 ;  Mayberry  v.  Northern  Pac.  R 
Co.,  100  Minn.  79,  110  NW  35«.  12 
LRANS  675.  10  AnnCas  754  ;  Rlcht- 
myer  v.  RIchtmyer,  50  Bttrb.  (NT) 
66;  Vermeule  v.  Beck,  16  HowPr  (N. 
T.)  833;  Pentz  v.  Burrowes,  28  Oh. 
Clr.  ct.  490;  Pollock  v.  Carolhia  Inter, 
state  Bldg.,  etc.,  Assoc.,  48  S.  C.  96. 
26  SE  977,  60  AmSR  «9B.  See  alao 
infra  ||  867,  262. 

45.  Lawrence  v.  Norton,  116  App. 
Dly.  896.  102  NTS  481 ;  Rogers  v. 
Wheeler,  89  App.  Dlv.  486,  85  NTS  981 ; 
Woolf  V.  Barnes,  46  Misc.  169,  93  NTS 
219. 

46.  Mayberry  v.  Northern  Pac.  R! 
Co.,  100  Minn.  79,  110  NW  866,  12 
LRANS  676.  10  AnnCas  764. 

_47.  Heggle  v.  Hill,  95  N.  C.  SOS; 
Draper  v.  Brown,  116  Wis.  861,  91 
NW  1001. 

4a  First  Div.  St.  Paul,  etc.,  R  Co. 
r.  Rice,  26  Minn.  278i  See  also  supra 
It  176,  246. 

49.  Mayberry  v.  Northern  Pac.  R. 
Co..  100  Minn.  79,  110  NW  866,  12 
LRANS  675,  10  AnnCas  7B4;  First  Dlv. 
St.  Paul,  etc.,  R.  Co.  v.  Rice,  25  Minn. 
278  ;  New  Tork,  etc..  R  Co.  v.  Schuyler, 
17  N.  T.  592  ;  Whiting  v.  Elmlra  In- 
dustrial Assoc.,  45  App.  Dlv.  349,  61 
NTS  27.    See  also  supra  |  239. 

80.    See  Equity  [16  Cyc  239], 

51.  Ga.— Van  Dyke  v.  Van  Dyke, 
120  Ga.  984.  48  SE  880. 
^  Kan.— Pry  v.  Rush,  68  Kan.  429,  66 
P  701. 

Minn. — State  v.  Knife  Fills  Boom 
Corp.,  96  Minn.  194,  104  NW  817; 
Hastings  First  Nat.  Bank  v.  Lambert 
63  Minn.  288,  66  NW  4S1  ;  First  Dlv. 
St.  Paul,  etc.,  R  Ca  v.  Rice.  26  Minn. 
278. 

N.  T.— New  York,  etc.  R  Co. 
Schuyler,  17  N.  T.  692, 

N.  C— Heggle  v.  Hill.  96  N.  C.  SOS ; 
Toung  v.  Toung,  81  N.  C.  91.  ^ 

62.  Whitehead  v.  Sweet,  126  Cal.  67, 
68  P  876 :  Montserrat  Coal  Co.  v.  John- 
son County  Coal  MIn.  Co.,  141  Mo 
149.  42  SW  822  ;  King  v.  Farmer,  88 
N.  C.  22. 

53.  Fish  v.  Chase,  114  Minn.  460, 
131  NW  631  ;  First  Div.  St  Paul.  etc.. 
R  Co.  v.  Rice.  25  Minn.  278  ;  Schenck 
V.  Furst  140  App.  Dlv.  432,  125  NTS 
606 ;  Toung  v.  Toung,  81  N.  C.  91. 

54.  Hee^e  T.  Hill,  96  N.  C.  808. 
B6t   Young  V.  Youk»  81  N.  CjSl. 

Digitized  by  VjOOglC 


1094  [1G.J.] 


ACTIONS 


III  256-257 


natore  of  the  case,  the  interest  involved,  and  the 
relief  demanded  make  it  expedient  and  proper  that 
the  entire  controTersy  should  be  determined  in  a 
gingle  action;*^  hnt  in  determining  in  what  manner 
and  to  what  extent  the  parties  must  be  affected,  a 
distinction  is  still  ordinanly  made  between  legal  and 
equitable  caase?  in  favor  of  the  latter."  The  re- 
quirement that  all  of  the  parties  must  be  affected 
applies,  however,  to  causes  of  an  equitable  as  well 
as  to  those  of  a  legal  character;'^  and  so,  although 
the  causes  are  equitable,  they  cannot  be  joined  un- 
less there  is  some  community  of  interest  with  regard 
to  each  of  them."" 

la  England  and  in  Canada  there  are  separate  rules 
and  orders  with  regard  to  the  joinder  of  parties  and 
-Uie  joinder  of  causes,"  and,  the  former  having  been 
construed  as  relating  exclusively  to  the  question  of 
parties,"  certain  amendments  have  been  made,  the 
effect  of  which  has  been  to  make  these  provisions 
applicable  also  to  the  joinder  of  causes  affecting  dif- 
ferent parties.**  There  are  separate  and  distinct 
provisions  as  to  the  joinder  of  several  plaintiffs  and 
the  joinder  of  several  defendants."* 

257]   b.  Plaintiffs— (1)  In  Oenftral  In  order 


to  authorize  a  ji'oinder  of  causes  of  action  affecting 
different  plaintiffs,  it  is  necessary  that  each  of  sn^ 
causes  shall  affect  all  of  the  plaintiff,**  and  if  their 
causes  are  distinct  and  separate  they  cannot  he 
joined,  although  they  are  against  the  same  defend- 
ant." It  is  not,  however,  always  essential  that  the 
different  plaintiffs  shall  be  affected  in  the  same  man- 
ner or  to  the  same  extent;*"  and,  although  their  in- 
terests are  not  strictly  joint,  but  are  separate  and 
distinct,  they  may  have  snch  a  community  of  in- 
terest in  the  general  subject  of  the  action,  or  right 
involved,  or  relief  demanded,  as  to  authorize  a 
joinder,"  particularly  in  actions  of  an  equitable 
nature,""  it  being  held  that  in  such  actions  the  prin- 
ciples of  equity  as  to  multifariousness  should  be 
applied,***  and  if  plaintiffs  have  a  common  interest 
and  seek  a  common  relief,  the  fact  that  they  might 
also  have  sued  separately  does  not  constitute  a  mis- 
joinder." But  while  in  this  regard  a  distinction  is 
made  between  legal  and  equitable  causes  in  favor  of 
the  latter,'^  and  a  joinder  for  equitable  relief  is  per- 
mitted where  such  joinder  would  not  be  permissible 
for  the  recovery  of  damages  upon  the  same  state  of 
facts,*'  there  must,  even  in  the  case  o£  equitable 


BS.  Minn. — Mayberry  v.  Northern 
Pac.  B.  Co.,  100  Minn.  79.  110  NW 
3S6,  12  LRANS  675,  10  AnnCas  TB4; 
First  Div.  St  Paul,  etc.,  R.  Co.  v.  Rice, 
25  Minn.  378. 

Mo. — Phillips  V.  Hardenlrarg;  181  Mo. 
4«S.  80  SW  891. 

N.  T. — New  York,  etc,  R  Co.  v. 
Schuyler,  17  N.  Y.  692;  Whlttngf  v. 
Elmira  Industrial  Abboc.,  46  App.  Dlv. 
34S,  61  NYS  27. 

N.  C— Young  V.  Young.  81  N.  C.  91. 

Wis. — Draper  v.  Brown,  IIB  Wis. 
861.  91  NW  lOOX.  ^ 

87.  Bradley  v.  Bradley,  1G6  N.  Y. 
183,  Eg  NB  887  [afT  63  App.  Dlv.  29, 
66  NYS  614];  Peo.  v.  Equitable  L. 
AsBur.  Soc,  liS4  App.  Div.  714,  109  NYS 
463;  Draper  v.  Brown,  116  Wis.  861, 
91  NW  1001. 

"It  may  seem  somewhat  anomalous 
that,  under  a  Code,  any  distinction 
should  exist  between  legal  and  equi- 
table actions.  That  such  distinction 
does  exist  is  recognised  in  almost  every 
Code  state.  It  la  a  distinction  In- 
herent in  the  very  nature  of  thtags. 
and  must  be  recognleed  ao  long  as 
both  legal  and  equitable  remedies  are 
permitted.  A  man  has  both  legal  and 
equitable  rights.  In  the  vindication  of 
his  legal  rights  he  can  only  call  upon 
the  Individual  or  individuals  who  have 
Invaded  such  rishts  tor  reparation.  In 
the  enforceanent  of  his  equitable  rights 
he  has  uie  power,  and  It  la  his  duty, 
to  call  hi  every  person  necessary  to  a 
complete  determination  or  settlement 
of  tne  questions  Involved."  Draper  v. 
Brown.  1  IB  Wis.  »$1.  866,  91  NW'lOOl. 

S8.  OrecAi  v.  Daolop,  136  App.  Div. 
11«,  120  I<rYS  688:  Peo.  v.  Equitable 
1..  Assur.  Soc.,  124  App.  Div.  714,  109 
NTS  463. 

fiS.  Portwood  V.  Huntress,  118  Oa. 
81S.  89  SB  299  ;  Fry  v.  Rush,  68  Kan. 
429.  66  P  701 ;  Utterback  v.  Meeker, 
IS  Wash.  185,  47  P  428. 

60.  Smurthwalte  v.  Hannay,  [1894] 
A.  C.  494 ;  Compania  Senainena  v. 
Houlder,  [1910]  2  K.  B.  354  ;  Thomp- 
son V.  London  County  Council,  [18991 
1  Q.  B.  840;  Hinds  v.  Barrle,  G  Ont. 
L.  «B«,  2  OntWR  996 ;  23  Halsbury  L. 
Eng.  104,  108;  R.  S.  C.  Ords.  16,  18; 
Ont.  Cons.  Rules  185  et  seq,  232  et  seq. 

61.  Sadler  v.  Great  Western  R.  Co.. 

11896]    A.    C.    460;    Smurthwalte  v. 
lannay,  [1894]  A.  C.  494.     But  see 
Booth  V.  Briscoe,  2  Q.  B.  D.  496. 

63.  Compania  Senslnena  v,  Houlder, 
[1910]  2  K.  B.  354  :  Drincqbler  v. 
Wood,  [1899]  1  Ch.  393  :  Oxford,  etc.. 
Universities  v.  Gfll,  [1899]  1  Ch.  66. 

63.    Compania  Senslnena  v.  Houlder, 
11910]  2  k;  R  364  ;  Hinds  v.  Barrle, 
6  Ont.  U  666.  2  OntWR  996. 
Flalstura  see  infra  i  267. 


DefendBBta  aee  infra  i  268. 

64.  Colo. — ^Dubois  v.  Bowles,  80 
Colo.  44,  69  P  10S7. 

Oa.~Mlller  v.  Butler,  121  Oa.  768, 
49  8K  764. 

Ind. — Tate  v.  Ohio,  etc.,  R.  Co.,  10 
Ind.  174,  71  AmD  309. 

Kan. — State  Ins.  Co.  v.  Belford,  2 
Kan.  A.  280,  42'  P  409. 

Mo.— Liney  v.  Martin.  29  Mo.  28. 

N.  T,— Hubbell  v.  Lerch,  68  N.  Y. 
237  ;  Hart  v.  Qoadby,  138  App.  Div.  160, 
123  NYS  166  (holding  that  a  cause 
of  action  by  executors  of  the  life 
beneflciary  of  a  trust  fund  for  a  diver- 
sion of  the  Income  during  the  life  of 
the  beneflciary  cannot  properly  be 
joined  with  a  cause  of  action  by  the 
remainderman  for  a  diversion  of  the 
fund  after  the  life  beneficiary's  death, 
neither  being  interested  in  the  other's 
cause  of  action)  ;  Conard  v.  Southern 
Tier  Masonic  Relief  Aasoc,  101  App. 
Div.  611,  93  NYS  626 ;  Taylor  v. 
Metropolitan  El.  R.  Co.,  62  N.  Y.  Super. 
299  ;  Jacobson  v.  Brooklyn  El.  R.  Co., 
22  Misc.  281,  48  NYS  1072. 

N.  C. — Thigpen  v.  KInston  Cotton 
Milla,  151  N.  C.  97,  65  SE  760. 

S.  D.— Charles  CTty  First  Nat  Bank 
V.  D.  8.  B.  Johnson  Land  Mortg.  Co., 
17  S.  D.  622,  67  NW  748. 

Tex. — Sharp  v.  Johnson,  <Clv.  A.) 
127  SW  837. 

W.  Va. — Taeger  v.  Fairmont,  43  W. 
Va.  269,  27  SB  234. 

Wis. — Boyd  V.  E:au  Claire  Mut.  P. 
Assoc.,  116  Wis.  165,  90  NW  1086,  94 
NW  171,  96  AmSR  948,  61  LRA  918 : 
Hawarden  v.  Youghiogheny,  etc^  Coal 
Co..  Ill  Wis.  646.  8?  NW  472.  66  LRA 
828:  Hughes  v.  Hunner,  91  Wis.  116, 
64  NW  887. 

[a]  AoUoaa  to  «ni9ln  tax  sal—, — 
Actions  by  owners  of  distinct  x>arcels 
of  land  to  restrain  tax  sales  on  illegal 
assessment  cannot  be  Joined.  Barnes 
V.  Belolt,  19  Wis.  93;  Newcomb  v. 
Horton,  18  Wis.  666. 

[b]  Xa  ejeotmeat  parties  claiming 
under  titles  adverse  to  each  other  can- 
not Join.  Hubbell  v.  Lerch,  68  N.  T. 
237. 

66.  U.  S.— Young  v.  U.  S.,  176  Fed. 
612 ;  Hackett  v.  Northern  Pac  R  Co., 
140  Fed.  717. 

Ga.— Garr  v.  Wood,  186  Ga.  90,  68 
SB  1036;  White  v.  North  Georgia  Elec- 
tric Co.,  128  Ga.  639,  68  SE  33  :  Geor- 
gia R.,  etc.,  Co.  V.  Tice,  124  Oa.  469, 
62  SE  916.  4  AnnCas  200;  Miller  v. 
Butler,  121  Oa.  758,  49  SE  764. 

Minn. — Nahte  v.  Hansen,  106  Minn. 
365,  119  NW  55.  , 

N.  Y.— Wheeler  V.  Gleason.  84  Mtec. 
604.  70  NYS  381. 

N.  C — ^Thigpen  v.  KInston  Cotton 
Mills,  161  N.  C.  97,  66  SE  760. 


OltL— Weber  v.  DHlon.  7  Okl.  668, 
64  P  894  (holding  that  several  plaln- 
tlfCs  cannot  Join  In  a  suit  to  enjoin 
a  tax  which  is  illegal  only  as  to  their 
seMrate  properties  ) . 

Porto  Rico. — NegrOn  v.  Supervisor  of 
Elections,  11  Porto  Rico  362. 

Wash. — Utterback  v.  Meeker,  1* 
Wash.  186.  47  P  428. 

Wis. — Carstens  v.  Fond  du  Lac.  137 
Wis.  466,  119  NW  117. 

See  also  cases  supra  note  64. 

"It  may  be  said  that  where  several 
sue  Jointly,  If  there  be  not  a  Joint 
Interest  in  the  claim  declared  upon  or 
a  common  right  In  the  object  sought, 
the  claims  will  be  separate  and  dis- 
tinct, and  can  not  be  Joined."  White 
V.  North  C^eorgia  Electric  Co.,  128  Oa 
539,  541,  68  SE  33. 

[a]  State  and  conatr  taaoa. — It  is 
a  misjoinder  of  causes  to  Join  in  the 
same  complaint  a  claim  due  to  the  state 
and  a  claim  due  to  a  county  for  taxe:'. 
State  V.  Adter,  128  Ala.  87,  26  S  602. 

66.  Western,  etc.,  R.  Co.  v.  Tate, 
129  Ga.  626.  69  SE  266 ;  Keys  v.  Mathes 
38  Kan.  212.  16  P  436;  COX  v.  Steed, 
(Tex.  Civ.  A.)  181  SW  846. 

67.  Kan. — Keys  v.  Uathea,  88  Kan. 
212,  16  P  486. 

Ky. — ^McConniclE  v.  McConnlek.  6 
SW  578,  9  KyL  619. 

Minn. — ^Wilson  v.  Tonngmati,  96 
Minn.  288,  104  NW  946. 

Tex.— Harris  v.  WarllCk.  (Civ.  A> 
42  SW  866. 

Wla — Gates  v.  Boomer,  17  Wis.  455. 

[a]  A  nuntvacor  aaA  a  mortgafee 
In  a  chattel  mortgaxe  each  haa  such 
an  Interest  In  the  subject  of  the  action 
that  they  map  Join  in  an  action  to 
recover  the  mortgaged  chattels,  al' 
though  the  possessory  right  to  them 
Is  exclusively  In  the  mortgagor,  the 
seizure  of  the  chattels  constituting  an 
InfEingement  of  the  rights  of  the  mort- 
gagee. Longerbeam  v.  Huston,  20  S. 
D.  251,  106  NW  748. 

68.  McCormlck  v.  McCormlck.  5  SW 
573.  9  KyL  619;  State  v.  Knife  Palls 
Boom  Corp.,  96  Minn.  194,  104  NW  817: 
Bradley  v.  Bradley.  166  N.  Y.  183, 
58  NE  887  [aff  53  App.  Dlv.  29,  66 
NYS  514]  :  Gates  v.  Boomer.  17  Wis. 
465.    See  also  cases  supra  note  67. 

69.  State  v.  Knife  Falls  Boom  Corp- 
se Minn.  194,  104  NW  817;  Phillips  v. 
Hardenburg,  181  Mo.  468,  80  SW  891. 

70.  Wall  v.  Fairley,  78  N.  C.  464; 
Gates  V.  Boomer.  IT  Wis.  466.  See 
also  Cress  v.  Ivena,  166  Iowa  17,  114 
NW  869. 

71.  State  V.  Knife  Falls  Boom  Corp., 
96  Minn.  194.  104  NW  817 ;  Bradley 
V.  Bradley,  165  N.  Y.  18S,_68  NE  887 
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causes,  be  some  eommnnity  of  interest  so  that  all 
of  the  plaintiffs  may  to  some  extent  be  affected  by 
each  of  sneh  causes/"  particularly  where  it  appears 
that  a  joinder  would  he  prcgadicial  to  the  rights  of 
defendant."  A  cause  of  action  which  shows  a  joint 
right  of  recovery  cannot  be  joined  with  one  which 
shows  a  several  right,^  and  so  plaintiffs  having  a 
common  cause  of  action  for  Miuitable  relief  cannot 
join  therewith  their  several  causes  of  action  for 
damages." 

In  England  and  in  Canada  under  the  rules  and 
orders  relating  to  the  joinder  of  plaintiffs/'  and 
which  are  now  applicable  to  the  joinder  of  causes 
as  well  as  of  parties/"  different  causes  affecting  sev- 
eral different  plaintiffs  may  be  joined/'  bat  not 
unless  they  relate  to  or  arise  out  of  the  same  trans- 
action or  series  of  transactions  and  involve  a  com- 
mon question  of  law  and  faet,"^  it  being  necessary,  to 
aathorize  a  joinder,  that  both  of  these  conditions 
shall  concur." 

258]  (2)  Contracts.  Causes  of  action  in  favor 
of  .different  plaintiffs,  growing  out  of  cbntradta 
made  with  them  severally,  cannot  be  joined;"  nor 


can  simple  eontract  creditors  join  to  enforce  their 
claims  and  set  tlside  a  fraudulent  conveyance:*"  But 
where  a  contract  is  made  with  two  persons  jointly, 
they  may  join  as  plaintiffs  in  an  action  blx)nght  on 
the  eontract  against  the  otber  partyi^  although  as 
between  themselves  they  may  not  have^a  joint  in- 
terest in  the  entire  recovery."^  It  has  also  been  held 
that  actions  upon  bonds  for  the  same  general  ob- 
ject may  be  joined,  although  the  obligees  are  de- 
ferent," and  that  causes  of  action  arising  out  of 
contracts  between  different  persons  and  defendant 
may,  if  assigned  to  one  plaintiff,  be  joined  and  en- 
forced in  the  same  aetion.*'^ 

[$  259]  (3)  Torfa.  To  authorize  a  joinder  of 
causes  of  action  in  tort,  it  is  necessary  that  they 
shall  each  affect  all  of  the  plaintiffs,^  and  it  is  not 
sufficient  for  this  purpose  that  their  several  causes 
of  action  arise  out  of  the  same  wrongful  act;""  but 
each  must  have  an  interest  in  the  subject*  of  the 
actiop  and  in  the  juc^ment  which  the  other  is  en- 
titlecl.  to  recover.**  If  there  is  an  injury  to  a  joint 
intcrtst  or  a  joint  interest  in  the  damages  recov- 
err.ble,  several  plaintiffs  may  sue  jointly     but  causes 


S63;  Nabte  v.  Hansen.  106  Minn.  MS, 
119  NW  65;  Bradley  v.  Bradley,  166 
N.  Y.  1S3,  5S  NE  867  [aff  61  Am- 
Div.  29^6  NTS  614]. 

73.  Wheeter  v.  Qleason,  84  Misc. 
604,  70  NTS  881 ;  Utterbach  T.  Meeker, 

16  Wash.  185,  47  P  428. 

T4.  WhMler  v.  Oleason.  84  Misc. 
664.  70  NTS  S81. 

T6.  Cal. — Barham  v.  Boatetter,  67 
Cal.  272,  7  P  689. 

Colo. — ^Dabola  v.  Bowlea,  SO  Colo.  44, 
69  P  1067. 

Ind. — ^Tate  t.  Ohla  ate.,  R.  Co.,  10 
Ind.  174,  71  AmD  809. 

Iowa. — Grant  v.  McCartjr,  88  Iowa 
468  (recovery  ot  poBsesaion  of  prop- 
erty, and  assault  and  battery). 

Kan.— N«w  v.  Smith,  68  Kaa  807, 
74  P  610. 

Mfnn. — Nahte  v.  Hansen,  106  Minn. 
865,  119  NW  S6 ;  Sturtevant-Larrabee 
Co.  T.  Mast,  etc,  Ca,  66  Ml  no.  487,  69 
NW  324. 

S.  D.— Charles  City  First  Nat  Bank 
V.  D.  9.  B.  Johnson  Land  Mortg.  Co., 

17  S.  D.  622,  97  NW  748  (actions  to 
qutet  title  and  to  cancel  instruments 
relating  to  the  title). 

But  see  Bond  v.  Dlllard,  60  Tex.  802 
(holding  that  In  a  suit  by  8e\*eral  wards 
on  the  bond  of  their  guardian  It  la 
not  a  misjoinder  of  causes  of  action 
to  allege  a  conversion  by  the  guardian 
of  moneys  belonging  Jointly  to  all  the 
plalntftTs  and  the  c6nver8lon  of  per^ 
sonal  property  belonging  to  only  one 
of  them), 

fa]  Olfba  for  aMotpnuT  Oainagw. 
—where  two  mortgagors  sue  the  mort- 
gagee In  possession  Jointly  for  art 
accounting  and  other  relief,  a  claim 
for  exemplary  damages  In  which  only 
one  of  plaintiffs  has  any  Interest  cannot 
be  Joined.  Dabola  v.  Bowles,  80  Colo. 
44.  69  P  1067. 

rb]  Xatorvsta  fm  propartr  burarad. 
—Two  persons  cannot  Join  In  one-  ac- 
tion causes  on  an  Insurance  policy 
for  the  loss  of  property,  part  of  which 
was  owned  by  them  Jointly,  and  part 
by  each  separately.  State  Ins.  Co.  v. 
Belford,  2  Kan.  A.  280,  42  F  409. 

7B.  Barham  v.  Hostetter,  67  Cal. 
272,  7  P  689 :  Nahte  v.  Hansen,  106 
Minn.  S65,>  119  NW  65;  Grant  v. 
Schmidt,  32  Minn,  1 ;  Burghen  v.  ICrle 
R.  Co.,  128  App.  Dlv.  204,  108  NTS 
811  [rev  53  MIsa  457,  103  NTS  292]. 

77.  See  Walters  v.  Green,  tl899] 
2  Ch,  696 :  Oxford,  etc..  Universities 
V.  Gill,  [1899]  1  Ch.  65:  23  Halsbury 
Ll  E»g.  104 ;  R.  8.  C.  Ord.  16  r  1 ;  Ont. 
Cons.  Rules  185. 

[a]  In  BnflaaA  Ord.  16  r  1,  pro- 
vides :  "All  persons  may  be  Joined  in 
one  action  as  plalntlfTs.  In  whom  any 
right  to  relief  In  respect  of  or  arising 
out  of  the  same  transaction  or  series 


of  transactions  Is  alleged  to  exist, 
whether  Jointly,  Severally,  or  in  the 
alternative,  where  If  sucb  persons 
brought  separate  actions  any  common 
question  oi  law  or  fact  would  arise." 
Walters  V.  Green.  [1899]  t  Ch.  696. 

[b]  m  Ontario  rule  186  is  the 
same  as  the  present  BngHsh  rule. 
Hamilton  Bank  t.  Anderson,  7  OnL  L. 
618. 

7B.  Drlncqbler  Wood,  tl899]  1 
Ch.  898. 

7»-  Walters  v.  Green,  [18991  2  Ch. 
696:  Drincqbter  t.  Wood.  [189»r_l 
Ch,  393  :  I>a later  v.  Crawford.  8  OntWN 
647,  18  OntWR  808  [rev  2  OntWN  881, 
17  OntWR  743]  (holding  that  under 
rule  186,  an  infant'a  cause  of  action 
for  a  personal  injury  mar  be  Joined 
with  the  parent's  cause  or  action  for 
loss  of  services). 

[a]  Tba  reUef  to  which  the  dirfer- 
ent  plaintiffs  are  entitled  need  not  be 
the  same.  Lalster  v.  Crawford,  2 
OntWN  647,  18  OntWR  308  [rev  2 
OntWN  381,  17  OntWR  7481. 

80.  Stroud  T.  LawBon,  riS981  2  Q. 
B.  44 ;  Agar  v.  Eacott,  8  Ont  L.  177, 
3  OntWR  719 ;  Hamilton  Bank  v. 
Anderson,  7  Ont  L.  613 ;  Broch  v. 
Crawford,  10  OntWR  687.  See  also 
Harris  Maxwell  Larder  Lake  MIn.  Co. 
V.  Gold  Fields.  23  Ont.  L.  625,  2  OntWN 
1087,  19  OntWR  248. 

81.  Stroud  v.  Lawson,  [18981  2  Q. 
B.  44,  67  L.  J.  Q.  B.  718,  78  L.  T.  Bep. 
N.  S.  729,  46  WklvRep  626:  Brock 
V.  Crawford,  10  OntWR  687. 

89.  Garr  v.  Wood.  136  Ga.  90.  68 
SB  1036:  Akins  v.  Hicks.  109  Mo.  A. 
96,  88  SW  76;  Strawn  v.  Humboldt 
First  Nat  Bank.  77  Nebr.  414.  109  NW 
884. 

88.  Wachsmuth  v.  Sims,  (Tex.  Civ. 
A.)  32  SW  821. 

84.   Balfour  Quarry  Co.  t.  We«t 

Constr.  Co.,  161  N.  C.  246.  66  BE  217: 
TIeman  v.  Sachs,  S2  Or.  660.  98  P  163. 

88.  Cox  v.  Steed,  (Tex.  Civ.  A.)  181 
SW  246  (holding  that  where  defendant 
promised  to  pay  plaintiffs  Jointly,  ir- 
respective of  the  extent  of  their  In- 
dividual Interests  for  the  loss  incident 
to  shrlnkftgre  of  certain  cattle  while 
awaiting  acceptance  by  defendant 
plaintiffs  were  not  deprived  of  the  right 
to  sue  Jotntiv  by  reason  of  the  fact 
that  some  of  the  cattle  belonged  to 
them  Jolntiv,  and  others  to  one  of 
plaintifTs  individually). 

86.  Cordray  v.  State.  66  Tex.  140 
(so  holding,  where  an  action  was 
brought  to  enforce  bonds  given  by 
a  sheriff,  one  of  which  was  payable 
to  the  governor  of  the  state  or  hla 
successors  In  offlce,  and  the  other  to 
the  state). 

87.  Praser  v.  Oakdale  Lumber,  eta, 
Co.,  78  Cal.  187,  14  P  889;  Bell  v. 


Jovita  Heights  Co.,  71  Wash.  7,  127 
P  289 ;  Gunderson  v.  Thomas.  87  Wis. 
406,  68  NW  760.  But  see  Strawn  v. 
Humboldt  First  Nat  Bank,  77  Nebr. 
414,  109  NW  884  (holding  that  where 
several  persons  have  distinct  claims 
against  another,  arising  out  of  separate 
contracts,  a  partial  assignment  made 
by  each  claimant  to  the  others,  for 
the  express  purpose  of  enabling  them 
to  Join  In  a  single  action  against  de- 
fendant, will  not  Justify  such  Joinder). 

[a]  Whera  am  Inwmmee  mdlor 
covers  separate  intereats  of  different 
persons  they  may  be  united  by  an 
assignment  to  one  person  and  enforced 
by  him  in  one  action.  Mercantile  Ins. 
Co.  v.  Holthaus,  43  Mich.  423,  5  NW 
648. 

[bl  Under  a  statute  declaring  that 
a  laborer  having  a  claim  for  a  lien 
may  take  an  assignment  of  the  claims 
of  others,  and  enforce  them  all  in  one 
action,  and  making  such  claims  gen- 
erally assignable,  and  giving  the  as- 
signee the  same  rights  of  enforce- 
ment as  the  assignor,  an  assignee,  who 
is  not  an  employee,  may  enforce  such 
claims,  and  Join  several  In  one  action. 
Bayfield  County  Bank  r.  Duluth  Log 
Co.,  141  Wis.  1,  128  NW  120. 

BB.  Grant  v.  McCarty,  38  Iowa  468 ; 
Hinkle  v.  Davenport,  38  Iowa  356 : 
Gray  v.  Rothschild,  112  N.  T.  668.  19 
NB  847  ;  Taylor  v.  Metropolitan  El.  R. 
Co.,  52  N.  T.  Super.  299  :  Thigpen  v. 
KInston  Cotton  Mills,  161  N.  C.  97, 
66  SE  760 :  Anderson  v.  Western  Union 
Tel.  Co.,  84  Tex.  17.  19  SW  285 ;  Texas 
Mexican  R.  Co.  v.  Lewis.  (Tex.  Civ.  A.) 
99  SW  577. 

[a]  ZUnvtratlona. — (1)  Causes  of 
action  In  favor  of  a  father  and  of 
hlfl  son,  for  failure  to  deliver  tele- 
grams, cannot  be  joined.  Anderson 
V.  Western  Union  Tel.  Co..  84  Tex.  17, 
19  SW  386.  (2)  A  Joint  action  for  the 
same  alanderoua  words  spOken  of  sev- 
eral cannot  be  maintained.  Hinkle  v. 
Davenport,  88  Iowa  356.  (8)  Several 
persons  who  have  sold  goods  at  differ- 
ent times  to  defendants  cannot  Join  In 
a  single  action,  alleging  that  the  goods 
were  obtained  by  false  representations 
and  that  defendants  conspired  to  pur- 
chase them  on  credit,  and  to  defraud 
the  sellers  of  the  price.  Gray  v.  Roth- 
schild. 112  N.  T.  668.  19  NE  847. 

89.  Lawrence  v.  McKelvey.  80  App. 
Dlv.  614,  81  NTS  129;  Taylor  v. 
Metropolitan  El.  R.  Co.,  62  N.  T.  Super. 
299  :  Johnson  v.  Seattle  Electric  Co., 
39  Wash.  211,  81  P  705.  See  also  cases 
infra  note  91. 

80.  Lawrence  v.  McKelvey,  80  App, 
Dlv.  614,  81  NTS  129. 

91,  Western,  etc.,  R.  Co.  v.  Tate^ 
129  Oa.  626,  69  SB  266;  Larsen  v. 
Oroeschel.  98  Ind.  160 ;  Hamilton  v. 
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of  action  for  injuries  to  their  several  rights,  al- 
though resulting  from  the  same  tort,  cannot  be 
joined,"  unless  they  are  assignable  and  are  all 
assigned  to  the  same  plaintiff  j*^  nor  can  a  cause  of 
action  in  favor  of  two  persons  jointly  be  joined  with 
a  cause  of  action  in  favor  of  only  one  of  them." 
A  joint  action  may,  however,  in  some  cases  be  main- 
tained for  equitable  relief  against  a  tort  where  plain- 
tiflS  could  not  sue  jointly  for  the  damages  sustained."' 
U  260]  (4)  Actions  by  Husband > and  Wife.  A 
cause  of  action  in  favor  of  both  hnsband  and  wife 
cannot  be  joined  with  a  cause  of  action  in  favor  of 


the  husband  alone,"  or  of  the  wife  alone nor  can 
causes  in  favor  of  the  husband  and  in  favor  of  the 
wife  in  their  separate  rights  be  joined.""  i 

[$  261]  (6)  Different  Bights  or  C&padties.  A 
plaintiff  cannot  in  the  same  actioii  sue  in  more  than 
one  distinct  right  or  capacity."  Plaintiff  cannot 
therefore  join  a  cause  of  action  accrning  to  him  in 
an  individual  capacity  with  one  accruing  to  him  in 
a  representative  capacity/  as  in  the  capacity  of 
executor  or  administrator,'  or  with  a  cause  of  ae< 
tion  which  he  is  asserting  in  behalf  of  a  corpora- 
tion,' or  in  behalf  of  a  number  of  persons  eonsti- 


WlUiams,  4S  SW  4S0,  19  RyL  1339; 
Powell  V.  Dartou,  etc.,  R.  Co.,  18  Or, 
446.  11  P  221. 

[a]  XllwtntloBa^d)  Joint  own- 
era  of  personal  property  may  sue 
jointly  to  recover  damages  for  ite 
wrongful  seizure  sod  detention  by  an- 
other.- Hamilton  v.  WilllaaiB.  48  8W 
480,  19  KyL  1889.  (2)  A  life  tenant 
ana  a  remainderman  have  auch  a  Joint 
Interest  In  the  damasea  resulting  from 
a  wrongful  act  constltutlnsr  an  Injury 
both  to  the  possession  and  to  the  estate 
in  fee  that  they  may  maintain  a  Joint 
action  for  such  damages,  notwithstand- 
ing they  are  not  Joint  tenants  or 
tenants  In  common  and  are  affected  In 
different  degrees.  Western,  etc.,  R. 
Co.  V.  Tate.  129  Qa.  62S.  59  SE  266. 

ea.  Cal. — Foreman  Boyle,  88  Cal. 
290,  26  P  94 ;  Barham  T.  Hostetter.  «7 
Cal.  272.  7  P  689. 

Ind. — Anderson  v.  EvanHVille  Brew- 
ing Assoc.,  49  Ind.  A.  403,  97  44S: 
Stewart  r.  Alvls,  30  Ind.  A.  237,  66 
NE  837. 

Kan. — ^Palmer  v.  Waddell,  22  Kan. 
352. 

Minn. — Nfehte  v.  Hansen,  108  Minn. 
265,  119  NW  55;  Hanna  v.  Duxbury, 
94  Minn.  8.  101  NW  971. 

N.  T. — Burghen  v.  Erie  It.  Co.,  128 
App.  Dlv.  204,  108  NTS  811  [rev  E3 
lilisc.  457,  103  NTS  292]  :  Lawrence 
V.  McKelvey,  80  App.  Dlv.  614.  81  NYS 
129 :  Taylor  v.  Metropolitan  EI.  R.  Co., 
62  N.  Y.  Super.  299. 

N,  C. — Thigpen  v.  KInston  Cotton 
Mills.  151  N.  C.  97.  65  SE  750. 

Or. — Powell  V.  Dayton,  etc.,  R  Co.. 
IS  Or.  446,  11  P  222. 

a  C— Hellanu  v.  Swltser.  24  S. 
C.  89. 

Tex. — ^Texas  Mexican  B.  Co.  v.  Lewis, 
(Civ.  A.)  99  SW  577. 

Wash. — Johnson  v.  Seattle  Electric 
Co^  89  Wash.  211,  81  P  705. 

fa]  ninstratlowiir— The  following 
causes  cannot  be  Joined:  <1)  For  In- 
jury to  the  nroiJerty  of  different  per- 
sons caused  by  the  erection  of  a  dam 
(Hellama  v.  Switzer,  24  S.  C.  39), 

(2)  or  by  the  same  nuisance  (Nahte  v. 
Hansen,  106  Minn.  366,  119  NW  65). 

(3)  or  by  the  same  obstruction  of  a 
stream  (Palmer  v,  Waddell,  22  Kan. 
362 ;  Burghen  v.  Erte  R.  Co.,  123  App. 
LHv.  204,  108  NTS  811  trev  63  Misc. 
457.  103  NTS  292]).  (4)  An  Infants 
cause  of  action  for  a  personal  Injury 
and  the  parent's  cause  of  action  for 
loss  of  services  caused  thereby.  Thle- 
pen  v.  KInston  Cotton  Mills.  151  N.  C. 
97,  66  SE  750 ;  Texas  Mexican  R,  Co. 
V.  Lewis.  (Tex.  Civ.  A.)  99  SW  577. 
(5)  A  husband's  cause  of  action  for 
funeral  expenses  Incurred  by  reason 
of  the  wrongful  death  of  his  wife  ana 
the-  statutory  cause  of  action  "of  a 
minor  child  for  mich  wrongful  death. 
Johnson  v.  Seattle  Blectrlo  Co.,  89 
Wash.  211,  81  P  70B. 

[b]  B«T«nl  jMraons  Injured  by  tha 
sams  frand  <  1 )  cannot  sue  together  if 
their  Intereste  are  distinct  (Levering 
V.  Sehnell,  78  Mo.  167;  Lawrence  v. 
McKelvey,  80  App.  Dlv.  514,  81  NTS 
129;  Woodbury  V.  Delosa,  66  Barb.  (N. 
T.)  501 ;  Powell  v.  Dayton,  etc..  R.  Co., 
13  Or.  446,  11  P.  222),  (2)  although 
they  may  where  their  interests  are 

ioint  (Larsen  v.  Oroeschel,  98  Ind. 
60;  Powell  v.  Dayton,  etc..  R.  Co.,  13 
Or.  446.  11  P  222). 

ts.  Benedict  v.  Ouardlan  Trust  Co., 
58  App.  Div.  802,  68  NYS  1082  (hold- 


ing that  several  causes  of  action  for 
deceit  of  different  subscribers  to  stock 
in  a  corporation  were  properly  Joined 
In  one  action  where  they  had  been 
assigned  to  one  plaintiff). 

94,  Taylor  V.  Metropolitan  El.  R. 
Co.,  52  N.  Y.  Super.  899  (Injury  to 
leasehold  of  two  owners,  and  personal 
Injury  to  me  owner). 

M.  Palmer  v.  Waddell,  22  Kan.  352  : 
Nahte  V.  Hansen,  106  Minn.  866,  119 
NW  66. 

99.  Lathrope  v.  Flood,  135  Cal.  468, 
67  P  683,  57  LRA  215  [rev  63  P  1007]  ; 
Tell  V.  Olbson,  66  Cal.  247,  5  P  223. 
See  also  Avogadro  v.  Bull,  4  E.  D. 
Smith  (N.  T.)  384.  But  see  Craddock 
V.  Qoodwin,  64  Tex.  578. 

97.  Anderson  v.  Scandia  Bank,  53 
Minn.  191,  64  NW  1062. 

98,  Ga, — Georgia  R.,  etc.,  Co.  v. 
Tice,  124  Oa.  459,  62  SB  916,  i  AnnCas 
200  and  note. 

Ind.— Stewart  v.  Alvls,  80  Ind.  A. 
237,  65  NE  937. 

N.  Y. — Garrison  v.  Sun  Printing,  etc.. 
Assoc,  144  App.  Dlv.  428,  129  NTS 
448. 

N.  C— Eller  v.  Carolina,  etc.,  R.  Co., 
140  N.  C.  140,  52  SE  805.  8  LRANS 
225,  6  AnnCas  46 :  Morton  v.  Western 
Union  Tel.  Co.,  130  N.  C.  299,  41  8H 
484. 

Wis. — Brlckner  v.  Kopmeler,  138  Wis. 
682,  lis  NW  414. 

Man. — Crumble  v.  McEwan,  9  Man, 
419 ;  Vaughan  v.  Building,  etc..  Assoc., 
6  Man.  289. 

[a]  ZUustrations. — (1)  This  rule 
precludes  the  Joinder  of  separate  causes 
of  action  in  favor  of  the  husband  and 
of  the  wife  for  libel  ( Garrison  v. 
Sun  Printing,  etc.,  Assoc,.  144  App. 
Dlv.  428,  129  NYS  448).  (2)  or  to 
recover  for  mental  anguish  (Eller  v. 
Carolina,  etc.,  R.  Co.,  140  N.  C.  140, 
62  SE  306.  3  LRANS  225,  8  AnnCas 
46);  (3)  or  a  wife's  cause  of  action 
for  a  personal  injury  and  the  hus- 
band's cause  of  action  for  loes  of 
services  and  expenses  resulting  from 
the  same  Injury  (Georgia  R.,  etc.,  Co. 
v.  TIce,  124  Ga.  469,  62  SE  916,  4 
AnnCas  200;  Brlckner  v.  Kopmeler, 
133  Wis.  582,  113  NW  414). 

89.  Cal.— Bollinger  v.  Bollinger,  164 
Cal.  695.  99  P  196 ;  Dias  v.  Phillips.  69 
Cal  293 

Bla. — ^'Pensacola  Electric  Co.  v.  Sod- 
erllnd.  60  Fla.  164,  63  8  722.  AnnCas 
19I2B  1251. 

Inrt. — Cincinnati,  etc,  R.  Co.  v.  Ches- 
ter. 57  Ind.  297. 

Iowa. — Carrier  v.  Bernstein,  104  Iowa 
572,  73  NW  1076 ;  Frink  v.  Taylor,  4 
Greene  196. 

Kan. — State  v.  Shufford,  77  Kan.  263. 
94  P  137. 

Ky.— Maddox  v.  Williams,  5  KyL  696. 

N.  Y. — Warwick  v.  New  Toilt,  28 
Barb.  210;  Lucas  v.  New  York  Cent, 
R.  Co.,  21  Barb.  246. 

N.  C. — Morton  v.  Western  Union  Tel. 
Co.,  130  N.  C.  299,  41  SE  484. 

Wash. — Johnson  v.  Seattle  Electric 
Co..  39  Wash.  211,  81  P  706. 

Wis. — Hawarden  v.  YouRhiogheny, 
etc..  Coal  Co.,  Ill  Wla  545,  87  NW 
472,  66  LRA  828. 

[a]  niastrattoBs^d)  A  plaintiff 
cannot  Join  a  cause  of  action  In  his 
own  right  with  one  for  himself  and 
others  as  taxpayers,  although  they 
relate  to  the  same  subject  matter. 
Warwick  V.  New  York,  28  Barton  (N. 
T,)  210.    (2)  A  husband's  cause  of 


action  for  funeral  expenses  paid  by 
him  on  account  of  the  wrongful  death 
of  his  wife  cannot  be  Joined  with  a 
cause  of  action  on  behalf  of  the  minor 
child  of  the  husband  and  wife  for  the 
death  of  his  mother.  Jtdmson  v,  Seat- 
tle Electric  Co..  89  Wash.  811,  81  P 
705.  (3)  A  cause  of  actlom  In  favor 
of  a  wife  to  recover  statutory  damages 
because  at  the  sale  of  Intoxicating 
liquors  to  her  husband  cannot  be  JoinM 
with  a  cause  of  action  to  enforce  a 
penalty  which  it  is  provided  may  be 
recovered  for  the  benefit  of  the  school 
fund.  Carrier  v.  Bemstsln.  194  Iowa 
672,  73  NW  1076. 

[b]  Bat  In  an  aoUon  hy  a  stoek- 
holAer  on  behalf  of  an  insurance  cor- 
poration the  fact  that  plaintiff  is  in- 
terested both  as  a  stockholder  and  a 
policyholder  does  not  constitute  a 
Joinder  of  different  causes  In  different 
capacities.  'Sounff  v.  Squitable  L. 
Assur.  Soc,  118  App.  Dlv.  760,  9S  NYS 
1052. 

1.  Fla. — Pensacola  Electric  Co.  v. 
Soderltnd,  60  Fla.  164,  63  S  728,  Ann 
Casl912B  1261  and  note. 

Ind. — CinctanatI,  etc.,  R.  Co.  v.  Ches- 
ter, 67  Ind.  297 ;  Hu^es  Hughes. 
(A.)  63  NE  260. 

N.  Y. — Natter  v.  Isaac  H.  Blanchard 
Co.,  158  App.  Dlv.  814,  138  NYS  969; 
Groh  v.  Flammer.  89  App.  Dlv.  28,  85 
NTS  306 ;  Lucas  v.  New  York  Cent 
R.  Co.,  21  Barb.  245  ;  Moss  v.  Cohen, 
IS  Miea  108,  36  NYS  266  [rev  on  other 
grounds  158  N.  T.  240,  63  NE  81.  But 
see  Greene  v.  New  York,  eta,  R.  Ca, 
46  Mlac.  478.  93  NYS  18. 

N.  C. — Morton  v.  Western  Union  Tel. 
Co.,  130  N.  C.  299,  41  SE  484. 

Tex. — Slaughter  v.  American  Baptist 
Publication  Soc.,  (Civ.  A.)  150  SW  224. 

Wis. — Hawarden  v.  Youghiogheny. 
etc..  Coal  Co.,  Ill  Wla  645,  87  NW 
478.  65  LRA  828. 

[a]  ZUttstrattona^d)  Plaintiff 
cannot  Join  a  cause  of  action  for  a 
personal  injury  to  hlms^  with  a  cause 
of  action  for  wrongful  death  acerulng 
to  him  as  the  representative  of  a 
deceased  child  for  the  benefit  of  the 
next  of  kin  of  decedent,  although  both 
resulted  from  the  same  wrongful  act 
Cincinnati,  eto..  R  Co.  v.  Chester,  57 
Ind.  287.  (2)  A  husband's  Individual 
cause  of  action  for  loss  of  services 
due  to  the  wrongful  death  of  his  wife 
cannot  be  Joined  with  the  cause  of 
action  accruing  to  him  as  her  ad- 
ministrator for  such  wrongful  death. 
Lucas  V.  New  York  Cent.  R.  Co.,  21 
Barb.  (N.  T.)  246. 

[b]  But  If  plaintifPs  ngbt  of  ac- 
tio xi  Is  in  bat  on*  capacity,  the  fact 
that  the  complaint  is  entitled  In  both 
an  individual  and  a  representative 
capacity  does  not  constitute  a  mis- 
Joinder.  Moss  T.  Cohen.  168  N.  Y.  240, 
63  NS  8  [rev  15  Hlso.  108,  86  NTS 
265]. 

[c]  Oomplalat  taSld  to  stats  (oly 
IndlTtdnal  cause  of  aotloii,  and  not 

to  join  a  cause  of  action  In  favor  of 
plaintiff  as  receiver  see  Waters  v. 
Central  Trust  Co.  of  New  York,  99 
Fed.  894. 

S.  See  Executors  and  Admlnlctra- 
tora  [18  Cyc  974]. 

3.  Stoddard  v.  Bell,  100  App.  Div, 
889,  91  NTS  477  ;  Scharf  v.  Warreo- 
Scharf  Asphalt  Pav.  Co.,~  6  App.  Dlv. 
439.  89  NYS  197.  See  also  cases  Infra 
this  note. 

[a]   Za  stoeVteUfatts*  aottoaa  In  be- 
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tuting  a  class  represented  by  plaintiff;*  nctr  ean  he 
join  an  individual  and  a  partnership  claim,'  except 
where  he  is  a  surviving  partner.*  This  rule  has  also 
been  held  to  preclude  a  joinder  by  a  personal  rep- 
resentative of  a  cause  of  action  for  a  personal 
injury  to  decedent  with  the  cause  of  action  tar  de- 
cedent's wrongful  death/  but  there  are  decisions  to 
the  contrary."  A  cause  of  action  in  favor  of  devi- 
sees of  realtor  cannot  be  joined  with  one  .in  favor  of 
the  executor  in  the  right  of  the  decedent,  where  such 
causes  are  separate  and  distinct;*  but  a  plaintiff 
having  a  common  interest  as  executor  and  devisee 


may  join  in  both  righis/**  and  in  the  same  case  the 
executors  and  devisees  may  join.^^  So  also  a  per- 
son may  su%  as  remainderman  and  as  heir  at  law  of 
the  life  tenant."  An  action  by  an  assignee  to  re- 
cover personal  property  cannot  be  nmted  with  an 
action  to  settle  and  distribute  the  estate  of  his 
assignor." 

[$  262]  c.  Defendants— (1)  In  OenenL  In  or- 
der to  authorize  a  joinder  of  causes  of  action  affect- 
ing different  parties  defendant,  it  is  necessary  that 
each  of  such  causes  shall  affect  all  of  the  defend- 
ants," although  it  is  not  always  necessary  that  they 


half  of  a  corporation,  causes  of  action 
In  favor  of  the  stockholders  Individually 
cannot  be  Joined.  Whitney  v.  Falr- 
iMinks,  64  Fed.  98E;  Brown  v.  Utopia 
Land  Co..  IIS  App.  Dlv.  384,  103  KYS 
60 ;  Stoddard  v.  Bell,  100  App.  Dlv. 
S89,  91  NTS  477  ;  Oroh  v.  SUammer, 
100  App.  Dlv.  305.  91  NYS  42S ;  Pletsch 
V.  Krause,  116  Wis.  344.  93  NW  9.  But 
see  Jones  v.  Mlsaourl-fitllBon  Electric 
Co..  144  Fed.  70S,  7K  CCA  631  [rev 
135  Fed.  153}  (holdlnff  that  In  equity 
a  claim  of  a  minority  stockholder  on 
his  own  behalf  may  be  Joined  with  a 
claim  on  behalf  of  the  corporation, 
where  both  claims  are  based  upon  the 
same  facta  and  warrant  the  same  or 
similar  relief). 

lb]  Oomi^aiut  heU  to  atota  oaly 
an  iBdMdMl  oaiUM  ^  Mrtloa  and 
not  to  Join  a  cause  of  action  by  plaintiff 
as  a  representative  of  the  corporation 
see  WlCherbee  v.  BowleB,>201  N.  Y. 
427.  95  NB  XT  trev  14t  App.  Dlv.  407. 
126  NYS  954]. 

4.  Sturtevant-Larrabee  Ca  Uast, 
etc..  Co..  «S  Minn.  4S7.  99  NW  S14: 
Hawmrden  v.  YoughloRheny.  etc;,  Coal 
Co.,  Ill  1>ni.  S46,  87  NW  471.  6S  UtA 
328. 

B.  MoFfran  V.  Pollard,  76  Qa.  358; 
Citizens'  State  Bank  v.  Prasee,  S  Kan. 
A.  638.  66  P  606 ;  Natter  v.  Isaac  H. 
Blanchard  Co.,  163  App.  Dlv.  814,  138 
NYS  969 ;  Taylor  v.  Manhattan  R. 
Co.,  63  Hun  306,  6  NYS  488;  Malaby 
V.  Lanark  Fuel  Co.,  66  W.  Va.  484, 
47  SB  368. 

6.  Murphy  -v.  Cochran,  146  Iowa 
443,  123  NW  349:  O'Brien  v.  OUleland, 
79  Tex.  602.  16  SW  681. 

[a]  As  action  br  a  wmrriwtag  pavt- 
aer  Is  in  his  own  rlRht,  and  In  such 
an  action  plaintiff  may  Join  an  In- 
dividual and  a  partnership  claim. 
Murphy  v.  Cochran,  146  Jowa  443,  123 
NW  349. 

7.  Frlnk  v.  Taylor,  4  Greene 
(Iowa)  196:  Louisville,  etc.,  R.  Co.  v. 
Kellum,  13  KyL  228. 

Jotadar  of  oanaas  for  personal  In- 
Jnrj  and  wroafffnl  daatli  ffeaemUy  see 
supra  I  266. 

8.  Nemecek  v.  Filer,  etc,  Co.,  126 
Wis.  71,  lOB  NW  226  (holdintf  that 
such  a  Joinder  does  not  violate  the 
ruW  that  platntlfT  cannot  sue  In  differ- 
ent capacities,  as  he  sues  as  adminis- 
trator on  both  causes  of  action,  and 
further  that  the  facts  that  the  ele- 
ments and  amounts  of  damage  are 
different,  and  must  be  separately 
assessed  and  jro  Into  different  funds, 
do  not  prevent  a  Joinder  of  such 
causes). 

5.  Jacobson  v.  Brooklyn  Bl.  R.  Co., 
22  Misc.  S81.  48  NYS  1072. 

10.  Casey  v.  Olbbons.  186  Cal.  868, 
68  F  1082  (holding  that  where  the 
same  person  is  distributee  of  one  half 
of  a  mortgasre,  and  represents  the  other 
half  as  executrix,  she  may  Join  In  both 
capacities  In  a  suit  to  foreclose  the 
mortsage)  :  Armstrong  v.  Halt.  17 
HowPr  (N.  Y.)  76. 

11.  Richtmyer  v.  Rlchtmyer,  50 
Barl>.  (N.  Y.)  66. 

18.  People's  Nat  Bank  v.  Cleveland, 
117  aa.  908.  44  SB  20  (action  to  set 
aside  a  transfer  of  stock  and  to  quiet 
title). 

IX  Atchison  V.  Jones,  1  SW  406,  8 
KyL  359. 

14.  U.  S. — Spencer  v.  Candelarla 
■Waterwork*.  etc.,  Ca,  118  Fed.  921. 


C:aL— Ghlradelli  v.  Bourland.  32  Cal. 
686j  Peo.  V,  fikidmore,  17  Cal.  260. 

Fia.— Fasan  v.  Bamea,  14  Fla. 
63. 

Oa. — Ramey  v.  O'Byrae,  121  Oa.  516, 
49  SE  695;  Van  Dyke  v.  Van  Dyke. 
120  Ga.  984,  48  SB  880;  WUIIS  v. 
Galbreath.  116  Oa.  793,  48  SB  81. 

Ida.— Kruger  v.  St.  Joe  Lumbcs*  Co., 
11  Ida.  604,  63  P  696- 

Ind. — Ferguson  v,  Hull.  136  Ind.  380, 
36  NE  264. 

Iowa. — Benjamin  v.  Iowa  City  Elec- 
tric Light  Co.,  144  Iowa  669,  128  NW 
322 ;  Prader  v.  National  Masonic  Acc. 
Assoc.,  107  Iowa  431,  78  NW  60 ; 
Thorpe  v.  Dickey,  61  Iowa  678,  2  NW 
S81. 

Kan. — Mentzer  v.  Burllngame,  71 
Kan.  681.  81  P  196;  Qrlfflth  V.  Griffith, 
71  Kan.  647.  81  P  178 ;  Benson  v. 
Battey,  70  Kan.  288,  78  P  844,  8  Ann 
Cas  283  and  note ;  Harrod  v.  Farrar, 
68  Kan.  163,  74  F  824  :  Atchison,  etc., 
R.  Co.  V.  Sumner  County,  61  Kan.  617, 
88  P  312;  Riser  v.  Davis  County,  48 
Kan.  889,  29  P  596 ;  Hentlg  Soath- 
westem  Mut  Benev.  Ansoc,  46  Kan. 
488,  »  P  878 1  State  v.  Reno  County,  38 
Kan.  817,  16  P  887 ;  Hoye  v.  Raymond, 

26  Kan.  666. 

Ky. — Wooton  v.  Wheeler,  148  Ky,  82, 
147  SW  914  ;  Bannon  v.  Patrlck^an- 
non  Sewer  Pipe  Co..  136  Ky.  668,  119 
SW  1170;  Montgomery  t.  Tabb.  40 
SW  906,  19  Kyt,  468;  St  Joseph's 
Orphan  Soc.  v.  wolpert,  80  Kjr.  86. 

Minn. — Hanna  v.  Daztmnr,  84  lllnn. 
8.  101  NW  97L 

Mo.— Chaput  V.  Bock,  824  Mo.  73, 
123  SW  IG  :  Beattle  Mfg.  Co.  v.  Gerardl, 
166  Mo.  142,  66  SW  1036. 

Nebr. — Brown  County  School  Dlst 
No.  25  V.  De  Long,  SO  Nebr.  687.  114 
NW  934. 

N.  Y. — O'Connor  v.  Virginia  Fa«s., 
etc.,  Co.,  184  N.  Y.  46,  76  NE  1082 
rrev  107  App.  Dlv.  630,  96  NYS  1149]  ; 
Oalusha  v.  Oalusha,  138  N.  Y.  272, 
83  NE  1062;  Gardner  v.  C^den,  22 
N.  Y.  327,  78  AmD  192;  Green  v.  Dun- 
lop,  136  App.  Dlv.  116.  120  NTS  683  : 
Peo.  V.  Equitable  L.  Assur.  Soc,  124 
App.  Dlv.  714.  109  NTS  463  [rev  61 
MIsc  339.  101  NYS  8541 :  Case  v.  New 
York  Mut.  Sav..  eta,  Aaaoc..  88  App. 
Dlv.  538,  85  NYS  104;  Olln  v.  Arendt, 
36  App.  Dlv.  629.  54  NTS  820  ;  Gold- 
mark  V.  Magnolia  Antl-Frlctlon  Metal 
Co.,  30  App.  Dlv.  580.  52  NTS  446,  27 
NYCIvProc  419;  Harris  v.  Elliott.  29 
App.  Dlv.  568.  51  NYS  1012;  Arken- 
burgh  V.  Wiggins,  13  App.  Dlv.  96,  43 
NYS  294,  26  NYCIvProc  214  Faff  162 
N  Y.  596.  67  NB  1103];  Hunt  v. 
American  Radiator  Co.,  2  App.  Dlv.  84, 
87  NYS  676  ;  CummingB  v.  American 
Gear,  etc..  Co.,  87  Hun  698,  34  NYS 
541 ;  Cleerhom  v.  Cleghorn,  79  Hun 
609,  29  NYS  482;  Greene  v.  Martlne. 

27  Hun  246  ;  Schnltcer  v.  Cohen.  7  Hun 
666;  Van  Liew  v.  Johnson.  4  Hun  415, 
8  Thomps.  &  C.  648 ;  Voorhles  v. 
Voorhles.  24  Barb.  150:  Coster  v.  New 
York,  etc..  R.  Co..  13  N.  Y.  Super.  43,  3 
AbbPr  332  faff  5  Duer  677] ;  Burke  v. 
Trinity  Church,  64  Misc.  380.  119  NTS 
362:  Adams  v.  Stevens.  7  Misc.  468, 
27  NYS  993,  23  NYCIvProc  356  :  Stan- 
ton V.  Missouri  Pac.  R.  Co.,  2  NYS 
298,  15  NYCIvProc  296;  Church  v. 
Stanton,  9  NYSt  121 ;  Lexington,  etc., 
R.  Co.  V.  Goodman,  15  HowPr  86 ; 
Alger  V.  ScovlUe,  6  HowPr  181: 

N.  C. — Pittsburg,  etc.,  R  Co.  v. 
Wakefleld  Hardware  Co..  185  N.  C. 


73,  47  SB  234  ;  Gattis  v.  Kilgo.  126 
N.  C.  133,  34  SE  246. 

Oh. — Stone  v.  Becker.  4  Ob.  Dea 
(Reprint)  641,  2  ClevLRep  346. 

Porto  Rico. — Rodriguez  v.  Rodrlffuea, 
17  Porto  mco  703. 

S.  C— Suber  v.  Allen,  18  &  C.  817. 

S.  D. — Davis  v.  Novotney,  15  S.  D. 
118,  87  MW  682. 

Tex. — Frost  v.  Frost,  45  Tex.  824; 
Hartford  F.  Ins.  Co.  v.  Post,  26  Tex. 
Civ.  A.  428,  62  SW  140;  Coutlett  v. 
U.  S.  Mortgage  Co..  (Civ.  A.  )  60  SW 
81? ;  McDanlel  v.  Chlnskl,  28  Tex.  Civ. 
A.  604,  67  SW  922;  Missouri,  etc., 
R.  Co.  v.  Starr,  28  Tex.  Civ.  A.  868,  66 
SW  393 

Wash! — Brown  v.  State,  48  Wash. 

399,  90  P  266. 

Wis. — Superior  v.  Douglas  County 
Tel.  Co.,  141  Wis.  363,  122  NW  1023: 
Blakely  v.  Smock,  96  Wis.  611.  71 
NW  1052  ;  Hoffman  v.  Wheelook,  82 
Wis.  484,  22  NW  718,  716. 

(a3  ot  TvSm^The  reason 

underlylner  this  provision  Is  apparent 
There  must  be  Interests  in  common  In 
the  subject-matter  of  the  lltlntlm 
before  a  petition  can  unite  parties  as 
defendants  and  subject  them  to  com- 
mon burdens  In  defense.  Confusion 
would  uiter  through  any  other  door." 
Mann  v.  Doerr,  882  Mo.  1.  12.  121  SW 
88.  "The  rule  Is  designed  not  only  to 
avoid  the  hardship  of  compelling  a 
defendant  to  litigate  a  Question  In 
which  he  has  no  interest  out  also  to 
avoid  confusion  in  the  pleadings  and 
in  the  decrees  of  the  court"  Cum- 
mings  V.  American  Gear,  etc.,  Co.,  87 
Hun  698,  601,  34  NTS  541. 

lb]  It  Is  not  an88alent  that  some 
of  the  defendants  are  affected  by  each 
of  the  causes  of  action,  but  in  order  to 
warrant  a  Joinder  each  cause  of  action 
must  affect  all  of  the  defendants. 
Pittsburg,  etc,  R  Co.  v.  Wakefleld 
Hardware  Co.,  136  N.  C.  73,  47  SB  234. 

[c]  SlBstratloas.— It  has  been  held 
that  the  following  causes  cannot  be 
Joined:  (1)  For  K)eciflc  performance 
against  one  defendant  and  ejectment 
against  another.  Fagan  v.  Barnes,  14 
Fla.  58.  (2)  In  rem  against  one  de- 
fendant and  in  personam  against  an- 
other. Hempt<tead  v.  Dodge,  1  Mo. 
493.  (3)  In  replevin  against  two  de- 
fendants where  neither  has  any  In- 
terest In  the  goods  in  the  possession 
of  the  other.  Patchin  v.  Rowell,  86 
Conn.  372,  85  A  511.  (4)  Against  a 
broker  for  fraudulently  selling  prop- 
erty and  against  the  vendee  to  charge 
him  as  trustee,  Gardner  v.  Ogden,  28 
N.  T.  327.  78  AmD  192.  (5)  Against 
an  executor  to  recover  a  debt  due  from 
decedent  and  against  a  devisee  to 
charge  him  with  its  payment.  Greene 
V.  Martlne,  27  Hun  (Nf.  T.)  246.  (8) 
Against  different  transferees  of  trust 
property  wrongfully  conveyed  by  a 
trustee  In  separate  transactions.  Lex- 
ington, etc,  R  Co.  V.  Goodman,  16 
HowPr  (S.  Y.)  86:  Alger  v.  Scovllle, 
6  HowPr  (N.  T.)  131.  (7)  Against 
different  partnerships,  although  cer- 
tain Individuals  are  each  members  of 
all  the  partnerships.  Spraguev,  Currie, 
133  App.  Dlv.  17,  117  NYS  482;  Benton 
v.  Winner,  69  Hun  494.  23  NYS  413. 
(8>  Against  different  corporate  direc- 
tors who  have  not  all  been  directors 
during  the  same  period.  Dykman  v. 
Keeney.  154  N.  Y.  483,  48  NE  894  [rev 
21  App.  Dlv.  114,  47  NYS  352} ;  O'Brien 
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shall  affect  all  of  the  defendants  in  the  same  manner 
or  to  the  same  extent/"  at  least  in  actions  of  an 
equitable  nature/*  As  a  general  rule,  in  order  to 
authorize  a  joinder,  the  causes  mast  affect  the  dif- 
ferent defendants  in  such  manner  as  to  create  a 

i'oint  or  common  liability/^  and  this  rule  has  been 
leld  to  preclude  a  joinder  where  plaintiff  has  a 
separate  cause  of  action  against  one  or  the  other 
of  two  or  more  persons,  but  does  not  know  which 
but  a  distinction  is  reco^ized  between  legal  and 
equitable  causes,  and  a  joinder  for  equitable  relief 
against  several  defendants  is  permissible  in  cases 
where  it  would  not  be  permissible  for  the  purpose  of 


recovering  damages  at  law/'  Persona  jointly  liable 
may  be  sued  jointly  to  enforce  such  liability;*"  but 
causes  of  action  upon  liabilities  which  are  partly 
joint  and  partly  several  cannot  be  joined,"  and  a 
cause  of  action  against  two  or  more  defendants  can- 
not be  joined  with  a  cause  of  action  which  affects 
only  one.^  In  some  cases  a  joinder  may  be  pre- 
cluded not  only  because  the  causes  affect  different 
defendants,  but  also  because  the  causes  belong  to 
different  classes.^  So  ordinarily  a  cause  of  action 
in  tort  against  one  defendant  cannot  be  joined  with 
a  cause  of  action  in  contract  against  another,"  or  a 
legal  eause  of  action  against  one  with  an  equitable 


Peo.  V.  Equitable  L.  Assur.  Soc.,  124 
App.  DIv,  TK,  109  NYS  46S  [rev  61 
Uiao.  8S9,  101  NYS  351] Warner  v. 
James,  88  App.  Dlv.  B67,  86  NYS  153  ; 
Saytes  v.  White,  IS  App.  Dlv.  590,  4S 
NYS  194;  HlgglnB  v.  TeJXt,  4  App. 
Dlv.  «2.  S8  NYS  716.  (9)  Against  dif- 
ferent corporate  directors  for  wrong- 
ful acts  In  which  all  have  not 
participated.  Bonnell  v.  Wheeler,  1 
Hun  (N;  Y.>  832,  3  ThompB.  &  C.  657, 
16  AbbPrNS  81.  (10)  Against  a  mu- 
nicipality and  against  Us  officers  In- 
dividually where  there  Is  no  Joint 
liability.  Hancock  v,  Johnson,  1  Mete 
(Ky.)  242.  <11)  Against  the  sureties 
on  a  recognizance  and  against  a  third 

Eerson  to  have  property  alleged  to 
ave  been  conveyed  to  him  to  secure 
Gie  sureties  applied  to  the  payment  of 
the  bond.  Peo.  v.  Skldmore,  17  Cal. 
280.  (12)  Against  a  railroad  com- 
mission to  contest  one  of  its  orders  and 
against  a  third  person  to  prevent  com- 
pliance with  the  order;  Superior  v. 
bouKlas  County  TeL  Co..  141  Wis.  8SS, 
18t  NW  mt.  (18>  AgalRit  a  board 
of  election  commUsl oners  to  compel 
them  to  canvass  the  returns  and  Issue 
plalntlCt  a  certificate  of  election,  and 
against  the  Incumbent  of  an  ofnoe  to 
recover  the'office.  Wooton  v.  Wheeler. 
149  Ky.'  <2.  147  SW  914.  (14)  Against 
a  board  of  commissioners  for  the  set- 
tlement of  an  officer's  accounts  and 
against  the  sureties  on  his  bond  for 
the  conversion  of  property  conveyed 
to  them  In  trust  to  protect  them  as 
sureties.  Riser  v.  Davis  County,  48 
Kan.  389,  29  P  696.  (IB)  For  injunc- 
tion against  a  church  corporation  and 
for  an  accounting  against  the  vestry- 
men as  individuals.  Burke  v.  Trinity- 
Church,  64  Misc.  380,  119  NYS  3S2. 
(16)  A  cause  of  action  on  a  bond  for 
the  performance  of  a  decree  and  a 
cause  of  action  upon  the  decree,  where 
the  bondsmen  are  not  liable  on  the  de- 
cree and  the  Judgment  debtor  not  lia- 
ble on  the  bond.  Prader  v.  National 
Masonic  Acc.  Assoc..  107  Iowa  481,  78 
NW  60.  (17)  Upon  an  account  for 
goods  sold  and  delivered  to  the  In- 
dorsers  of  a  note  and  upon  the  note 
against  the  maker  and  an  indorser 
thereof.  Thorpe  v.  Dickey.  51  Iowa 
676,  2  NW  681.  (18)  By  the- heirs  of 
a  grantor  to  set  aside  deeds  conveying 
separate  tracts  of  land  to  dlfTerent  per- 
sons and  for  partition  of  the  land. 
Griffith  v.  Griffith,  71  Kan.  647.  81  P 
178.  (19)  An  action  of  forcible  entry 
and  detainer  cannot  l>e  brought  against 
two  defendants  Jointly  who  are  In  pos- 
sesslon  of  separate  and  distinct  tracts 
of  land  under  separate  and  distinct 
contracts.  Santos  v.  Llmuco,  6  Phll- 
Ipptne  16. 

IB.  Venner  v.  Great  Northern  R. 
Co.,  117  Minn.  447,  136  NW  271 ;  May- 
berry  T.  Northern  Pac.  R  Co.,  100 
Mtnn.  79,  110  NW  IS6,  12  t.KANS  676 
and  note,  10  AnnCas  764  and  note ; 
Penta  v.  Burrowes,  28  Oh.  CIr.  Ct.  490 ; 
Pollock  V.  Carolina  Interstate  Bidg., 
etc..  Assoc.,  48  S.  C.  66,  26  8E  977,  69 
AmSR  696. 

16.  Lawrence  v.  Norton,  116  App. 
Dlv.  896,  102  NTS  481;  RoKers  v. 
Wheeler.  89  App.  Dlv.  436,  85  NYS 
981 ;  Gray  v.  Fuller,  17  App.  Dlv.  29, 
44  NTS  883  ;  Woolf  v.  Barnes,  46  Misc. 
168,  93  NTS  819. 
ly.  Ga, — Price  v.  Virginia-CaroUna 


Chemical  Co.,  186  Ga.  176,  71  BE  4 ; 
Battle  V.  Atlantic  Coast  Line  R.  Co., 
182  Ga.  876,  64  SE  463  ;  Sims  v,  Cor- 
dele  Ice  Co.,  119  Ga.  597,  46  SB  841. 

Ida. — White  V.  Whitcomb,  18  Ida. 
490,  90  P  1080;  Kruger  v.  St  Joe  Lum- 
ber Co.,  11  Ida.  604,  83  P  696. 

Iowa. — Benjamin  v,  Iowa  City  Elec- 
tric Light  Co.,  144  Iowa  «B»,  122  NW 
322;  FaviUe  v.  Lloyd,  140  Iowa  BOl. 
118  NW  871. 

Ky. — Montgomery  v.  Tabb,  40  BW 
906,  19  KyL  468. 

Minn. — Langevln  v.  St  Paul,  '49 
Minn.  189,  61  NW  817,  IB  LRA  766. 

Mo. — Parker  v.  Rodes,  79  Mo,  88 
(holding  that  an  action  to  recover  the 
purchase  price  of  goods  cannot  be 
brought  Jointly  against  the  purchaser 
and  one  who  has  received  the  goods 
from  the  purchaser  and  converted  them 
to  his  own  use). 

N,  Y. — Wise  V.  Tube  Bending  Mach. 
Co.,  194  N.  Y.  272,  87  NE  430  laff  119 
App.  Dlv.  920,  lOB  NYS  1150];  Croa- 
ley  v.  Bchwamchlld,  etc.,  Co.,  141  App. 
Div.  473.  126  NYS  301 ;  Warner  v. 
James,  88  App.  Div.  667.  86  NYS  168: 
Schleslnger  v.  Flsk,  60  Misc.  442.  112 
NYS  678. 

N.  C— State  t.  Farmer,  121  K.  C. 
198.  28  SE  227:  Mitchell  v.  Mitchell, 
96  N.  C.  14.  1  SB  648  (holding  that  a 
cause  of  actlcnt  for  breach  ot  an  ad- 
mini8trator*B  bond  cannot  be  Joined 
with  one  against  the  Judge  of  the  pro- 
bate court  for  his  act  in  accepting  an 
Insufficient  bond). 

S.  C. — Howard  y.  Wofford,  16  8. 
C.  148. 

S.  D. — Davis  V.  Novotney.  16  S.  D, 
118.  87  NW  682. 

Tex. — Lumpkin  v.  Blewltt,  (Civ.  A.) 
Ill  SW  1072. 

Wash. — Clark  v.  Great  Northern  R 
Co..  81  Wash.  668,  72  P  477, 

Wis. — Turner  v.  Duchman,  23  Wis. 
600  (holding  that  the  holder  of  three 
tax  deeds  upon  different  tracts  cannot 
quiet  title  to  all  in  the  same  action, 
where  the  former  owners  were  dif- 
ferent), 

[a]  In  replevin,  where  separate 
articles  are  In  possession  pf  different 
persons,  separate  suits  must  be  brought. 
Woolner  v.  Levy,  48  Mo.  A.  469. 

18.  Price  V.  Virginia-Carolina  Chem- 
ical Co.,  136  Ga.  175,  71  SE  4 ;  Croa- 
ley  V.  Schwarsschild,  etc.,  Co.,  141  App. 
Div.  473.  126  NYS  301.  But  see  Mau- 
mee  Valley  R,  etc.,  Co.  v.  Montgomery, 
81  Oh.  St  426.  91  NE  181,  135  AmSR 
802,  26  LRANS  987  ;  Pransloli  v. 
Thompson,  65  Wash,  269,  104  P  278. 

Joinder  of  parties  1b  the  altanuitiTa 
see  Parties  [30  Cyc  131]. 

19.  Woodruff  V.  North  Bloomtleld 
Gravel  Min.  Co.,  16  Fed.  26,  8  Sawy. 
628;  Honteclto  Valley  Water  Co.  v. 
Santa  Barbara,  144  Cal.  678,  77  P 
1113 :  Miller  v.  Highland  Ditch  Co,  87 
CTal.  480,  26  P  660,  22  AmSR  264 ;  War- 
ren V.  Parkhurst,  186  N.  T.  45,  78  NE 
679,  6  LRANS  1149  and  note,  9  AnnCas 
612  and  note  l&ft  106  App.  Dlv.  239, 
98  NYS  1009  (aff  46  Misc.  466^2  NYS 
726)7  :  Draper  v.  Brown,  IIS  Wis.  861, 
91  NW  1001. 

AppUoatton  of  sqnitabla  prinolplea 
see  Infra  i  263. 

90.  Ft  Smith  Suburban  R.  Co.  v. 
Maledon,  78  Ark.  366,  96  SW  472: 
Hlrsch  V.  New  England  Nav.  Co.,  20<t 
N.  Y.  863.  93  NE  624  [rev  129  App. 


Dlv.  178,  113  NTS  396]  ;  Wallace  v. 
Jones,  182  N.  Y.  37,  74  NE  576  [rev  83 
App.  Dlv.  162,  82  NYS  449,  92  App.  Dlv. 
613  mem,  86  NYS  1149  mem]  ;  De 
Ronde  v.  Bell.  116  Am).  Dlv.  191,  101 
NYS  497 :  Howell  v.  Seller,  161  N.  C. 
316,  66  BE  131. 

Joint  UabUity  In  tort  see  Infra  I  266. 

[a]  Bffeot  of  distdaimer  hy  partjtf 
defendants.— In  an  action  to  quiet 
title  brought  against  several  defend- 
ants, all  of  whom  are  alleged  to  claim 
an  interest  In  all  of  the  land  in  ques- 
tion so  that  according  to  the  complaint 
there  Is  no  misjoinder,  defendants  can- 
not cteate  a  misjoinder  and  procure  a 
dismissal  of  the  action  by  separately 
disclaiming  any  Interest  In  certain  parts 
of  the  land.  Lahalna  Agrlcultunu  Co. 
v.  Poaha,  18  Hawaii  494. 

SI.  L«wls  V.  Acker,  II  HowPr  (N. 
T.)  163;  McDanlel  v.  Cblnakl,  28  Tex. 
Civ.  A.  604,  67  SW  922. 

as.  u.  S. — Spencer  Candelarla 
Waterworks,  etc..  Co.,  118  B>sd.  921; 
Brown  v.  Lee,  19  Fed.  680. 

Ida, — White  V.  Whitcombi  IS  Ida. 
490,  90  P  1080. 

Iowa. — ^Tackaberry  Co.  Sioux  Cllr 
Service  Co..  164  Iowa  868.  18S  NW  »45, 
184  NW  1064,  40  LRANS  102  and  note. 
■  Ho. — Jamison  v.  Culllgan.  161  Ma 
410.  68  SW  224  ;  Doan  v.  Holly,  26  Mo. 
267;  Fernandez  v.  LaMothe,  147  Mo. 
A.  644,  127  SW  408. 

N.  T. — Trusts,  etc,  Co.  v.  Sawyer, 
146  App.  Dlv.  63,  180  NTS  682 :  Pracht 
V.  Rltter,  43  N.  Y.  Super.  609 :  Brook- 
lyn First  Nat  Bank  v.  Jenkins,  72 
Misc.  277,  180  NYS  947. 

Okl. — Brown  v.  Williams,  24  Okl. 
308,  103  P  688. 

Tejt. — Hughes  v.  Adams,  66  Tex.  Civ. 
A.  197,  119  SW  134. 

Wis.— Hoffman  v.  Wheelock,  62  Wis. 
434,  22  NW  713,  716. 

[a]  A  Joint  not*  asA  aa  IndiTldiul 
not*  of  one  of  the  Joint  makers  which 
has  been  transferred  to  plaintiff  as 
collateral  for  the  Joint  note  cannot  both 
be  sued  on  In  the  same  action.  Mc- 
Danlel V.  Chlnskl,  23  Tex.  Civ.  A.  604, 
57  S'W  922 

83.  Ramey  v.  O'Byme,  121  Ga.  516. 
49  SE  695  :  Pittsburg,  etc.,  R.  Co.  v. 
Wakefield  Hardware  Co.,  135  N.  C.  73, 

48  SE  234  :  Clark  v.  Great  Northern  R. 
Co..  31  Wash.  868,  73  P  477 :  Blakely 
V.  Smock,  96  Wis.  611,  71  NW  1062. 
See  also  cases  cited  infra  notes  24-26. 

Causes  b*lonfflnc  to  sapaxat* 
OlassMi  see  supra  E  229. 

94.  Cal. — Hannon  v,  Nuevo  Land 
Co..  14  CaL  A.  70ft  118  P  1103. 

Ga. — Ramey  v.  fyByme,  121  Ga.  516, 

49  SB  696 :  Willis  v.  Oalbreath.  116  Ga. 
783.  42  S£  81. 

Iowa. — Mendenhall  v.  Wilson,  64 
Iowa  689,  7  NW  14. 

Kan. — ^Hoye  v.  Raymond,  26  Kan. 
666. 

Ky. — ^Wilson  v.  Thompson,  1  Mete. 
123. 

Mo. — Beattte  Mfg.  Co.  v.  Oerardl, 
166  Mo.  142,  66  SW  1036;  Phillips  v. 
Flynn,  71  Mo.  424  (action  by  a  land- 
lord against  his  tenant  for  rent  and 
against  another  person  for  conversion 
of  the  crops). 

Nev.— State  v.  Knittschnltt.  4  Nev. 
178. 

N.  T. — Brooklyn  First  Nat  Bank  v. 
Jenkins,  73  Misc.  277,  130  NTS  947; 
Tompkins      \n)lt«^$-J3q^^  620. 
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eanae  of  aetion.  against  another;^  or,  it  has  been 
held,  a  common-law  action  against  one  with  a  statu- 
tory canse  of  action  against  another.'^ 

ia.  Unf^a^nA  and  in  Canada,  under  the  rules  and 
orders  relating  to  the  joinder  of  defendants,*'  and 
which  are  now  ai^lieable  to  the  joinder  of  causes  as 
well  as  of  parties,''  it  is  held  that  entirely  separate 
and  distinct  causes  against  separate  and  distinct 
defendants  cannot  be  joined,^  even  in  the  alterna- 
tive but  that  defendimts  jointly  liable  may  be  sued 
jointly,'*  and  that  causes  fuBtecting  diilerent  defend- 
ants may  be  joined  when  t^^ey  relate  substantially 
to'  the  same  matter  and  involve  the  same  facts," 
although  the  different  defendants  may  not  be  affected 
in  the  same  manner  or  to  the  same  extent,"  or  dif- 


N.  C— Pittsburr.  eta,  R.  Co.  v. 
Wakefield , Hardware  Co.,  136  N.  C.  7«, 
47  SB  23^ ;  Korth  Carolina  LAnd  Co. 
V.  Beatty,  «9  N.  C.  329. 

Waah. — Clark  v.  Great  Northern  R. 
Co..  31  Waah.  6B8.  72  P  477  (cause  of 
action  against  a  railroad  company  for 
breach  of  contract  of  carriage,  and 
cause  of  action  against  a  conductor 
for  personal  injury  in  ajeettalK  plaintiff 
from  train);  Wtlley  v.  Nichols,  18 
Wash.  B28.  52  P  237. 

[a]  Bnl«  not  alwolnto. — (1)  The 
rule  prohibiting  the  Joinder  of  causes 
In  contract  and  tort  against  dltFerent 
defendants  is  not  absolute,  and  the 
causes  of  action  may  be  so  related  as 
to  authorize  a  joinder.  Cardwell  v. 
Uasterson,  27  Tex.  Civ.  A.  B91.  6<  SW 
llSl.  (2>  Thus  It  has  been  held  that 
a  cause  of  action  against  one  defend- 
ant to  foreclose  a  lien  or  chattel  mort- 
gage may  be  joined  with  a  cause  of 
action  against  another  defendant  for 
a  conversion  of  the  property  subject 
to  sn(A  Hen  or  mortgage.  Cassldy  v. 
'mill^  38  Tex.  ClT.  A.T289.  78  SW  40 ; 
Jackson  v.  Corley,  30  Tex.  Civ.  A.  417, 
70  SW  570 :  Cardwell  v.  Masterson,  27 
Tex.  Civ.  A.  Bfil.  66  SW  1121 ;  Parlln 
V.  Miller.  25  Tex.  dv.  A.  190,  60  SW 
881.  (8)  And  the  same  rule  has  been 
applied  where  the  action  was  brought 
upon  a  note  secured  by  a  chattel  mort- 
gage, although  no  foreclosure  of  the 
mortgage  was  sought,  Cobb  v.  Barber, 
92  Tex.  S09,  47  9W  988.  (4)  It  has  also 
been  held  that  there  Is  no  misjoinder  In 
an  action  against  the  maker  of  vendors' 
Hen  notes  for  the  debt  and  for  fore- 
closure and  against  his  grantees  for 
a  tort  In  removing  a  building  from  the 
land.  Bowden  y.  Brldgman,  (Tex. 
Civ,  A.)  141  SW  1048. 

[b]  A  oomplalat  la  not  oliJaoUon- 
alil*  on  this  ground  because  of  the  fact 
that  there  Is  a  contractual  relation 
between  plaintiff  and  one  of  defendants, 
where  the  action  Is  based  upon  neg- 
ligence and  brought  against  defend- 
ants aa  Joint  tort-feasors.  Jones 
V.  St.  lioula,  etc.,  R.  Co..  89  Ho.  A. 
653. 

35.  Benson  v,  Battey,  70  Kan.  288, 
78  P  844,  3  AnnCas  288  and  note ; 
Green  v.  Dunlop,  136  App.  DIv.  116, 
120  NTS  688 :  Blakely  v.  Smock,  96 
Wis.  611,  71  NW  I0B2.  But  see  Brum- 
by V.  Harris,  107  Oa.  267,  33  SE  49; 
Cardwell  v.  Masterson,  27  Tex.  Civ.  A, 
591.  66  SW  1121  (holding  that  a  cause 
of  action  against  a  tenant  for  fore- 
closure of  a  landlord's  lien  may  be 
joined  with  a  cause  of  action  against 
another  fbr  conversion  of  property  sub- 
Jiect  to  the  lien). 

86.  Clayton  t.  Henderson,  lOS  Ky. 
226,  44  SW  667.  30  KyL  87,  44  LRA 
474.  But  see  Mayberry  v.  Northern 
Pac.  R.  Co..  100  Minn.  79,  110  NW  SB6, 
13  UlANS  675  and  note,  10  AnnCas 
754  and  note  (holding  that  a  statutory 
cause  of  action  against  a  corporation 
may  be  joined  with  a  common-law 
cause  of  action  against  a  fellow  serv- 
ant, where  both  arise  out  of  the  same 
transaction). 

07.  See  CoRipanIa  Senslnena  v. 
Houlder,  [1910]  2  K.  B.  354  ;  Oas  Pow- 
er Agency  v.  Central  Oarage  Co.,  19 
WestLR  442  [aS  19  WestLR  193]; 


ferent  forms  of  relief  may  be  sought  against  them."* 
263]  (2)  Application  of  Equitable  Principles. 
The  principles  of  equity  as  to  multifariousness  above 
referred  to"  are  frequently  applied  under  the  codes 
in  determining  the  propriety  of  joining  causes  of 
action  affecting  a  number  of  parties  defendant;"  and 
it  may  be  stated  as  a  general  rule  that  a  complaint  in 
an  action  of  an  equitable  nature  does  not  improperly 
join  several  causes  of  action,  if  they  relate  to  mat- 
ters of  the  same  nature,  in  which  all  defendants  are 
more  or  less  interested,  although  the  rights  of  de- 
fendants with  respect  to  the' general  subject  of  the 
action  may  be  different,  or  although  some  are  di- 
rectly interested  in  a  part  only  of  the  general  claim," 
or,  generally,  wherever  the  causes  of  action  and  the 

4;  Ont  Coua.  Rules      N.  C— He^e  v.  Hill,  96  N.  a  308; 

Young  V.  Young,  81  N,  C.  91. 

Wis. — Draper  v.  Brown,  116  Wis.  361, 
91  NW  101 ;  Douglas  County  v.  Wat- 
bridge,  88  Wis.  179 ;  Blake  v.  Van  Tll- 
borg,  21  Wis.  672; 

See  also  cases  Infra  notes  37,  38. 
[a]  Oomplalnts  bald  to  ba  mnltt- 
farlcnui  see  Van  Dyke  v.  Van  Dyke^ 
120  Oa.  984,  48  SE  380;  OrtSln  v.  Hen- 
derson, lie  aa.  SIO,  42  SB  468  :  Pitt- 
man  V.  Bentley,  102  Ga.  10,  29  SB  181 ; 
Fry  v.  Rush,  63  Kan.  429,  66  P  701 ; 
Montserrat  Coal  Ca  v.  Johnson  Coun- 
ty Coal  MIn.  Co.,  141  Mo.  149,  42  SW 
822. 

87.  Cal. — California  Raisin  Grow- 
ers' Assoc.  v.  Abbott,  160  CaL  601,  117 
P  767  ;  Wilson  v.  castroL_31  CaX,  430. 

Conn. — t«wisohn  r.  Stoddard.  78 
Conn.  B7B,  63  A  621. 

Fla. — Howse  v.  Moody,  14  Fla.  69. 
Oa. — Brumby  vx  Harrn,  107  Oa.  2B7, 
S3  SB  49.  See  also  She|»)ard  v.  Bridges, 
187  QtL.  616,  74  SB  246: 

Minn.— Fteh  v.  Cbaae,  114  Minn.  460, 
181  NW  681;  Poster  t.  Landoo.  71 
Minn.  494,  74  NW  381. 

Mo.— Hudson  v.  Wrl^t,  S04  Mo.  412, 
103  SW  8. 

N.  T.— Zimmerman  t.  lOnkle,  108 
T.  282.  IB  NE  407  [alt  6  NYSt  768]; 
New  York,  etc.,  R.  Co.  v.  Schuyler, 
17  N.  Y.  692;  Schenck  v.  Boyd,  140 
App.  Dlv.  432,  125  NYS  506;  Gray  v. 
Fuller,  17  App.  Dlv.  29,  44  NYS  883  : 
Holmes  v.  Abbott.  53  Hun  617,  6  NYS 
948;  Wandle  v.  Turney,  12  N.  Y. 
Super.  6G1;  Woolf  v.  Barnes,  46  Misc. 
169,  98  NYS  219 ;  Zoccolo  v.  Stem,  26 
Misc.  246,  66  NYS  58;  Henderson  v. 
Henderson.  3  NYSt  197  [aff  44  Hun 
420,  9  NYSt  366] ;  Morrlssey  v. 
Leddy,  11  NYClvProc  488 ;  Turner  v. 
Conant.  10  NYClvProc  192  [aff  120  N. 
Y.  660,  24  NB  1103].  See  also  Kellogg 
V.  SIple,  11  App.  Dlv.  468,  42  NYS  379. 

N.  C— Heggie  v.  Hill,  95  N.  C.  803  ; 
Young  V.  Young.  81  N.  C.  91.  See  also 
Outland  v.  OuUand.  113  N.  C.  74,  18 
SE  72. 

Tex.— Muncy  V.  Mattfleld,  (Civ.  A.) 
40  SW  846. 

Wis. — Carpenter  v.  Chrlstlanson,  120 
Wis.  B58,  98  NW  517  ;  Draper  v.  Brown, 
IIB  Wis.  361.  91  NW  1001 ;  Grady  v. 
Maloso,  92  Wis.  666,  66  NW  808  ;  Ram< 
ash  V.  Scheuer,  81  Wis.  269,  61  NW 
380;  Bassett  v.  Warner,  28  Wis.  673; 
Blake  v.  Van  Tllborg,  21  Wis.  672. 

[a]  ninfftratlona,— (1)  Persons 
who  under  different  circumstances  and 
rights  become  holders  ,  of  false  oertlS- 
cates  of  stock,  having  a  common  origin 
and  ground  for  Invalidity,  may  be 
joined  In  an  action  for  the  cancella- 
tion of  the  certlflcates.  New  York, 
etc.,  R.  Co.  V.  Schuyler,  17  N.  Y. 
B92.  r2)  The  committee  of  cm  In- 
competent  may  In  the  same  proceed- 
ing seek  to  ascertain  the  extent  of 
his  ward's  interest  and  the  validity  of 
liens  thereon  held  by  various  creditors. 
Holmes  v.  Abbott,  68  Hun  617.  6  NYS 
943.  (8>  The  boundaries  of  plalntifTs 
survey  may  be  settled  In  one  suit 
brought  for  that  purpose  against  the 
respective  owners  of  the  adjoining 
tracts  between  which  plalntlfrs  sur- 
vey lies.  Mnney  v.  Itfottfleld,  (Ttx. 
Civ.  A.)  40  SW  S4K^(4)  Mor^alw 


R  S.  C.  Ort.  16  r 
186  ef  seg. 

[a]  In  BBglanO,  Ord.  16  r  4,  pro' 
vides:  "All  persons  may  be  Joined  as 
defendants  against  whom  tne  right 
to  any  relief  Is  alleged  to  exist,  wheth- 
er jointly,  severally,  or  in  the  alterna- 
tive." Companla  Senslnena  v.  Houlder, 
[1910]  2  K.  B.  864. 

[b]  In  OanaOs  the  rule  Is  the  same 
as  In  England  <1)  In  British  Columbia 
under  the  British  Columbia  Judicature 
Act  (Sewell  v.  British  Columbia  Tow- 
ing, etc.,  Co.,  9  Can.  S.  C.  627);  (2) 
In  Manitoba  under  Rule  219  (Gas  Pow- 
er Agency  v.  Central  Garage  Co.,  19 
WestLR  442  [aff  19  WestLR  I93j)  ; 
(8)  In  the  Northwest  Territories  under 
Rule  29  of  the  Judicature  Ordinance 
(Waterous  Einglne  Works  Co.  v.  How- 
land,  eta,  Mut.  Dev.  Co.,  7  Terr.  Ii. 
44);  and  (4)  in  Ontario  under  Rule 
186  (Hinds  V.  Barrte,  «  Ont.  L.  656, 
2  OntWR  995). 

58.  Companla  Senslnena  v.  Houlder, 
[1910]  2  K.  B  354 ;  Gas  Power  Agency 
V.  Central  Oarage  Co.,  19  WestLR  442 
[aff  19  WestLR  193]. 

59.  Thompson  v.  London  County 
Council,  [1899]  1  Q.  B.  840  ;  (Sower  v. 
Couldrldge,  [1898]  1  Q.  B.  848:  Bur- 
stall  V.  BeVus.  26  Ch.  D.  85 ;  Green- 
wood v.  Greenwood,  100  L.  T,  Rep.  U. 
S,  68  ;  McKenzie  v.  McGowan,  2  Brit. 
Col.  241;  Levi  v.  Phcenlx  Ins.  Co.,  17 
Man.  61 ;  Andrews  v.  Forsythe,  7  Ont. 
L.  188,  3  OntWR  307  ;  Appleton  v.  Ful- 
ler, 6  Ont.  L.  688,  2  OntWR  1088  ; 
Hinds  V,  Barrle,  6  Ont  L.  656.  2  OntWR 
996;  Chandler  v.  Grand  Trunk  R  Co., 

6  Ont.  L.  689.  2  OntWR  427.  407,  286 ; 
Qulgley  V.  Waterloo  Mfg.  Co.,  1  Ont. 
L.  606  ;  Crelghton  v.  Cobalt,  9  OntWR 
287;  Gelger  v.  Grand  Trunk  R.  Co.,  4 
OntWR  152;  McDonald  v.  Park.  2 
OntWR  455:  Waterous  Engine  Works 
Co.  V.  Howland,  eta,  Mut.  Dev.  Co., 

7  Terr.  L.  44. 

30.  Qule:iey  v.  Waterloo  llfg.  Ca. 
1  Ont  L.  606. 

31.  Walters  v.  Green,  [1899]  2  Ch. 
696  ;  Collins  v.  Toronto,  etc..  R.  Co.,  10 
OntWR  84 ;  Copeland-Chatterson  Co. 
V.  Business  Systems.  6  OntWR  656. 

Joint  tort  see  Infra  I  266. 

35.  Companla  Senslnena  v.  Houlder. 
rifllO]  2  K.  B.  864;  Lasher  v.  Trethe- 
way,  10  B.  C.  438 ;  Gas  Power  Agency 
V.  Central  Garage  Co.,  19  WestLR  442 
[aff  19  WestLR  1981. 

33.  Companla  Senslnena  v.  Hoalder, 
[IfllO]  2  K.  B.  354. 

34.  Frankenburg  v.  Great  Horpe- 
lesa  Carriage  Co.,  [19001  1  Q.  B.  604 
(holding  that  a  person  who  Is  Induced 
to  subscribe  for  stock  of  a  corporation 
by  a  prospectus  containing  mlsrepre- 
aentatlons  may  join  a  cause  of  ac- 
tion arolnst  the  company  for  a  rescis- 
sion of  hla  contract  of  subscription  with 
the  cause  of  action  against  the  dlreo* 
tors  for  damages  for  the  fraud). 

36.  See  supra  I  2S6. 
as.   Oa. — ^Van  Dyke       Van  Dyke, 

120  Oa.  984.  48  SE  880. 

Minn.- First  Dlv.  St.  Paul,  etc.,  R. 
Co.  V.  Rice,  25  Minn.  278. 

N.  T. — New  York,  etc.,  R.  Co.  v. 
Schuyler,  17  N.  Y,  692;  Kellogg  v. 
Siple^  11  App.  Div.  458.  4S  NTS  378. 
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[§  263 


ligbts  and  liabilities  in.  regard  thereto  are  so  related 
and  connected  as  to  make  it  expedient  and  desirable 
that  they  should  all  be  disposed  of  in  a  single  ac- 
tion.*°  The  existence  of  a  connected  interest  in  all 
the  parties  centering  in  the  point  in  issue  in  the 
cause,  or  in  one  common  point  of  litigation,  has  been 
stated  to  be  the  test,"*  and  it  is  not  essential  that 
the  natnre  or  extent  of  the  liabilities  of  the  dif- 
ferent defendants  should  be  the  same,"  or  that  the 
same  relief  should  be  sought  against  them;*^  nor 
where  plaintiff  bases  his  claim  to  equitable  relief 
upon  one  general  right  is  it  material  that  defendants 
have  separate  and  distinct  defenses.*'  The  declare 
tion  is  not  objeotionable  if  the  causes  of  action  arise 
out  of  the  same  transaction  or  a  series  of  trans-, 
aetions  forming  one  course  of  dealiiw  and  all  tend- 
ing to  one  end,^  or  if  the  relation  of  defendants  to 
the  causes  of  action  is  such  as  to  require  the  working 

held  hy  the  same  plaintiff,  which  are 
past  due  and  cover  the  same  property, 
although  not  given  at  the  aame  time 
nor  by  the  same  parties,  may  he  fore- 
closed together  and  a  deficiency  judg- 
ment rendered.  Morrlssey  v.  Leddy, 
11  NTClvProc  438.  (6>  Where  a  deed 
Is  taken  In  the  name  of  a  husband  and 
wife,  and  thereafter  the  wife,  who 
claims  the  entire  Interest  in  the  land, 
brings  an  action  against  her  husband 
and  one  who  has  bought  his  interest 
at  an  execution  sale  to  remove  the 
clouds  from  her  title,  there  is  no  mis- 

einder  either  of   parties  or  causes, 
udson  V.  Wright,  204  Mo.  412,  108 
SW  8. 

88.  Minn. — Foster  v.  Landon,  71 
Minn.  4»4,  74  NW  281 ;  First  Dlv.  St. 
Paul,  etc,  R.  Ca  T.  Rice,  26  Minn.  27S. 

N.  T.— New  York,  etc.,  R.  Co.  v. 
Schuyler.  17  N.  T.  682. 

N.  C— Hesgle  v.  Hill,  95  N.  C.  SOS ; 
Tounff  V.  Yovag,  81  N.  C.  91. 

Tex. — Dorrance  v.  Intematlcmal,  etc., 
R.  COy  (CJ*.  A.)  126  SW  e84;  Parlln. 

ftc.  60.  V.  Miller,  26  Tex.  Civ.  A.  190, 
0  SW  881  (holding  that  there  Is  no 
misjoinder  of  causes  of  acUon  where 
the  maker  of  a  note  secured  by  chat- 
tel mortgage  is  sued  thereon,  and  judg- 
ment Is  asked  against  others  because 
they  had  converted  and  disposed  of, 
and  rendered  inaccessible,  the  mort- 
aged  property)  ;  Sun  Ins.  Office  v.  Ben- 
eke,  (Civ.  A.)  63  SW  98. 

Wis. — Draper  v.   Brown,   116  Wis. 
861,  91  NW  1001. 

See  also  cases  supra  notes  86.  37, 
and  Infra  notes  89-4&.  _ 

39.  Ga. — MHler  v.  JonsB,   188  Oa. 
428,  71  SG  910. 

Ind, — Demarest  v.  Holdeman,  167 
Ind.  467,  62  NE  17. 

Iowa. — Bowers  v,  Keesecher,  9  Iowa 
422. 

Mo. — ^Perkins  v.  Baer,  9B  Ho.  A.  70, 

68  SW  939. 

N.  Y. — Whiting  V.  Elmira  Industrial 
Assoc.,  45  App.  Dlv.  349.  61  NTS  27  ; 
Harris  v.  Elliott,  29  App.  Div.  568, 
51  NTS  1013 ;  Mahler  v.  Schmidt,  43 
Hun  612. 

See  Sherrod  v.  Dawson,  154  N.  C, 
625,  70  SB  739   (holding  that  where 

fJalntlffs  property  had  been  assessed 
or  taxes  In  two  dttTerent  counties, 
there  was  no  misjoinder  In  a  suit  to 
enjoin  the  sheriffs  of  both  counties  from 
selling  the  property  pending  a  deter- 
mination of  the  question  as  to  which 
county  was  entitled  to  the  taxes). 

[a]  If  tlMM  U  a  eomnton  IntonBt 
In  some  matter  involved  in  the  suit.  It 
is  not  esaentfdl  that  all  the  parties 
should  have  an  interest  in  all  the  mat- 
ters Involved  in  the  suit.  Miller  v. 
Jonea,  138  Oa.  488,  71  SB  910. 

40.  Lewlnohn  v.  Stoddard,  78  Conn. 
675,  63  A  621 :  Arling  v.  Kenton  Bldg., 
ate,  Assoc,  8  Kyli  698  :  Todaro  v. 
SomervlUe  Realty  Co.,  138  App.  Dlv. 
1,  122  NTS  609  ;  Young  v.  Equitable  L. 
Assur.  Soc,  49  Misc.  347.  99  NTS  446 
[atr  116  App.  Dlv.  911,  101  NTS  1160] 
(holding  that,  in  an  equitable  action 
by  a  stockholder  in  behalf  of  the  corpo- 


out  of  their  various  liabilities  as  between  tiiem* 
selves."  Hence,  where  several  aets  are  done  in  pur- 
suance of  a  single  £raadulent  scheme,  all  persons  may 
be  joined  who  in  any  manner  have  participated  in 
such  scheme  or  received  anything  through  it."  An 
action  is  not,  however,  to  be  regarded  as  equitable, 
within  the  meaning  of  this  rule,  merely  because  it  is 
disclosed  that  there  is  a  large  number  of  persons  -who 
are  severally  liable  to  plaintiff,**  or  that  it  will  be 
dilScult  to  show  the  particular  acts  for  which  each 
is  liable  and  the  extent  to  which  each  has  severally 
contributed  to  the  entire  damage  which  plaintiff  has 
sustained;*'  and,  as  the  requirement  that  the  causes 
must  affect  all  of  the  parti»  to  the  action  applies  to 
equitable  as  well  as  to  l^al  causes,"  a  joinder  of 
causes  which  does  not  affect  all  of  the  defendants 
cannot  be  justified  upon  the  ground  that  the  action 
is  for  equitable  relief.*" 


ration  against  Its  directors,  the  fact 
that  some  of  defendants  are  charged 
with  acts  of  commission  and  others 
with  acts  of  omission  does  not  con- 
stitute a  misjoinder  of  causes)  ;  Woolf 
V.  Barnes,  46  Misc.  169,  93  NTS  219 : 
Heggie  V.  Hill,  96  N.  C.  303. 

41.  Whiting  V.  Elmira  Industrial 
Assoa,  46  App.  Dlv.  349,  61  NTS  27 ; 
Mahler  v.  Schmidt,  43  Hun  (N.  T.) 
612.    See  also  Equity  [16  Cyc  256]. 

43.  Perkins  v.  Baer,  96  Mo.  A,  70. 
68  SW  939  ;  Stevens  v.  South  Ogden 
Land,  etc.,  Co.,  14  Utah  233,  47  P 
81. 

43.  Cal.— Whitehead  v.  Sweet,  126 
Cal.  67,  68  P  876 ;  Pflster  v.  Wade,  69 
Cal.  183,  10  P  369. 

Minn. — Anderson  v.  Dyer,  94  Minn. 
30,  101  NW  1061;  Franch  v.  R  R. 
Smith,  etc,  CO..  81  Minn.  841,  84  NW 
44. 

N.  T. — Todaro  v.  Somerville  Realty 
Co.,  138  Aw.  Div.  1.  128  NTS  609 ; 
Woodbury  v.  Delap.  1  Thomps.  ft  C 
20 ;  Newcombe  v,  Chicago^  etcC,  R.  Ca. 
8  NTS  866. 

N.  C— Vta-ginla-Caroliira  Chemical 
Co.  T.  Floyd.  168  N.  C.  466,  74  SB  465; 
Fisher  v.  Southern  A  T.  Co.,  138  N. 
C.  224,  60  SB  689  :  Heggie  v.  Hill,  96  N. 
C.  303 ;  King  v.  Farmer,  88  N.  C.  22 ; 
Toung  V.  Tounr,  81  N.  C  91 ;  Bedsole 
V.  Monroe,  40  N.  C.  813.  To  same- ef- 
fect Hamlin  v.  Tucker,  72  N.  C.  602. 

WlB. — Douglas  County  v.  Walbrldge. 
88  Wis.  179  ;  Blake  v.  Van  Tilborg,  21 
Wis.  672. 

[a]  Causes  of  action  arising  oat  of 
the  same  transaction  or  transactions 
connected  with-  the  same  subject  of 
action  as  the  phrase  is  used  in  the 
codes  may  be  taken  to  mean  as  In 
substance  declaring  that  when  a  right, 
or  certain  connected  rights,  between 
the  same  parties  are  brought  into  legal 
controversy,  all  transactions  between 
the  parties  bearing  on  the  state  of 
these  rights  may  be  included  within 
the  scope  of  the  action,  although  such 
transactions  considered  as  independent 
transactions  would  in  their  nature  call 
for  different  forms  of  legal  procedure 
for  the  purpose  ot  investigation  ac- 
cording to  the  practice  that  prevailed 
prior  to  the  adoption  of  the  code.  Bar- 
rett V.  Watts,  13  S.  C.  441;  Sueber  v.- 
Allen,  13  S.  C.  317. 

44.  Ind, — Demarppt  v.  Holdeman. 
167  Ind.  467,  62  NE  17. 

Mo, — Budde  v.  RehenLack,  137  Mo. 
179,  38  SW  910  (holding  that  a  peti- 
tion in  a  suit  for  partition  is  not  mul- 
tifarious because  It  seeks  to  enforce 
against  a  third  person  b  trust  in  the 
portion  of  the  land  claimed  by  plaintlft, 
the  statute  regulating  proceedings  in 
partition  authorising  the  settlement  of 
conflicting  rights). 

N.  T.— Caleo  v.  Goldstein,  134  App. 
Dlv.  228,  118  NTS  859  frev  61  Misc. 
582,  114  NTS  6051:  Van  Rensselaer 
V.  Layman,  89  HowPr  9. 

Tex. — Love  V.  Keowne,  68  Tex.  191 
(llabllitleB  of  sets  of  sureties  upon  ad- 
ministration bonds)  ;  Commercial  Nat. 
Bank  V.  Cuero  First  Nat  Bank,  (Civ. 


A.)  77  SW  239  [rev  on  other  grounds 
97  Tex.  636.  80  SW  601,  104  AmSR 
879]  ;  Oulf,  etc,  R.  Co.  v.  Browne.  27 
Tex.  Civ.  A.  437,  66  SW  341:  McCor- 
mlck  V.  Blum,  4  Tex.  Civ.  A.  9,  22  SW 
1064.  1120. 

Utah. — Stevens  v.  South  Ogden  Land, 
etCy  Co.,  14  UUh  282,  47  P  81. 

Wis. — Warren-Webster  v,  Beaumont 
Hotel  Co..  151  Wis.  1,  138  NW  102. 

45.  Anderson  v.  Dyer,  94  Minn.  30, 
101  NW  1061 ;  Bosworth  v.  Allen,  168 
N.  T.  167,  61  NE  168.  86  AmSR  667. 
66  LRA  761  [rev  67  App.  Dlv.  633.  67 
NTS  1133] ;  Todaro  v.  Somerville  Real- 
ty Co.,  188  App.  Dlv.  1,  122  NTS  509  ; 
Weber  v.  Wuierstein,  111  App.  Dlv. 
698,  97  NTS  846  <acta  of  different  per- 
sons In  pursuance  of  a  fraudulent 
scheme  to  despoil  a  corporation  of  Its 
property)  ;  Wood  v.  Sydney  Sash,  etc., 
Co.,  92  Hun  2L  87  NTS  886:  Zoccolo 
V.  Stem,  26  Mlsa  346,  66  NTS  68; 
Fisher  V.  Southern  Ij.  AT.  Co.,  ISS  N. 
C.  824,  60  SB  669;  Stevens  South 
Ogden  Z^d.  eta,  Col,  14  Utah  282, 
4f  P  81. 

46.  Dykman  t.  Keeney,  1S4  N.  Y. 
488,  48  NB  894  frev  21  App.  Dlv.  114. 
47  NTS  862] :  O'Brien  v.  Fitzeerald,  6 
App.  Dlv.  609:  89  NTS  707  laff  160 
N.  X  672,  44  NB  1126]. 

47.  Dykman  v.  Keeney.  154  N.  T. 
488,  48  NE  894  (wrongful  acts  of  vari- 
ous corporate  directors). 

48.  See  supra  {  266. 

49.  Shlngleur  v.  Swift,  110  Ga.  891. 
36  8E  222;  Hawkins  v.  Georgia,  etc., 
R  Co..  108  Ga.  784,  33  SE  682  ;  Mor.t- 
serrat  Coal  Co.  v.  Johnson  County  Coal 
Mln.  Co.,  141  Mo.  149.  42  SW  822; 
Green  v.  Dunlop,  136  App.  Div.  116. 
120  NTS  583;  Peo.  v.  Equitable  L. 
Assur.  Soc,  124  App.  Dlv.  714.  109 
NTS  453  ;  Hunt  v.  American  Radiator 
Co.,  2  App.  Div.  34,  37  NYS  576. 

[a]  Ulostrations. — ( 1 )  An  act  Ion 
to  set  aside  a  conveyance  of  lands  by 
a  debtor,  which  he  has  not  Included  In 
an  assignment  for  the  benefit  of  credi- 
tors, cannot  he  Joined  with  a  suit  for 
an  accounting  under  the  assignment 
(Hatcher  v.  Winters,  71  Mo.  30);  (2) 
nor  can  a  cause  of  action  to  set  aside 
a  conveyance,  on  the  ground  that  it 
was  made  with  intent  to  defraud  cre<ll- 
(ors,  be  Joined  with  a  cause  of  action 
to  set  aside  a  mortgage  given  by  the 
debtor,  on  the  ground  that  It  was  to 
secure  a  usurious  loan  (Macs  v.  Taller, 
12  NTClvProc  226):  <3)  nor  can  a 
cause  of  action  arising  out  of  a  fraud- 
ulent assignment  and  breach  of  faith 
in  the  management  of  the  assets  by 
the  assignee  be  Joined  with  causes  to 
-set  aside  other  alleged  fraudulent  con- 
veyances made  by  the  debtor- to  vari- 
ous persons,  the  different  transactions 
being  unconnected  (Reed  v.  Stryker, 
6  AbbPr  109  [rev  on  other  grounds  4 
Abb.  Dec.  26.  12  AbbPr  471)  :  (4)  nor 
can  an  action  to  quiet  title  be  bropght 
against  several  defendants  Jointly, 
where  each  defendant  claims  m  sev- 
eralty a  separate  and  distinct  parcti 
of  the  land   In  question    ( Chaput 

Bock,  224  Mo.  ^,  IJ  
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264]  (3)  Contract— (a)  Zn  OeneraL  As  a 
general  rule  causes  of  action  fonnded  upon  difiEerent 
contracts  cannot  be  joined  unless  each  affects  aU  of 
the  defendants,^  and  it  is.not  sufficient  to  anthorize 
a  joinder  that  the  sevra'al  contracts  of  the  different 
defendants  relate  to  the  same  subjeet  matter,'^  or 
that  they  were  entered  into  by  or  through  the  same 
agent;"  but  it  has-been  held  that  special  circum- 
stances may  exist  which  will  render  a  joinder  per- 
missible, although  defendants  are  severally  liable 
upon  separate  contracts."*  Persons  liable  npon  a 
joint  contract  may  of  course  be  sued  jointly,**  bat 
eanses  of  action  upon  ^oint  and  upon  individual 
agreements  eannot  be  joined."  The  rule  that  each 
of  the  causes  must  affect  all  of  the  defendants  ap- 
plies to  causes  of  action  on  differant  notes,"  or 
judgments,"  and  precludes  a  joinder  of  the  causes 
of  action  against  a  principal  obligor  and  one  who  by 
a  separate  agreement  has  guaranteed  the  payment 


50.  Ark. — ^Hurlburt  v.  Wheeler,  etc.,, 
lAtm.  Co.,  38  Ark.  594. 

Colo. — Kruschke  v.  Quatsoe.  49  Colo. 
tit.  112  P  7ft9 ;  FAust  v.  Smitb.  S  Cola 
A.  S05,  84  P  Sei. 

Oa. — Battle  v.  Atlantic  Coast  JAa» 
R.  Co,  ISS  Oa.  87«,  <4  BE  468 ;  Renfroe 
V.  Shuman,  94  Ga.  168.  81  SB  878. 

Kan. — ^Marahall  v.  Saline  River  Land, 
ete.,  Co.,  76  Kan.  446,  8»  P  906:  Ment- 
aer  v.  Bnrllngratne,  71  Kan.  681,  81 
P  196. 

Minn. — ^Trowbrldm  t.  Forepanali,  14 
Hlnn.  188. 

Nebr. — Stewart  v.  RoBengren,  66 
Nebr.  446,  92  NW  586  ;  Barry  v.  Wach- 
osky.  67  Nebr.  634,  77  NW  1080:  Mow- 
ery  v.  Maat,  9  Nebr.  445.  4  NW  69. 

N.  Y. — Wise  V.  Tube  Bending  Mach. 
Co.,  194  N.  T.  272,  87  NB  430  Faff 
::9  App.  Dlv.  920,  105  NYS  1150]  ; 
Nichols  V.  Drew,  94  N.  T.  22 ;  Myers  v. 
Lederer,  117  App.  Dlv.  27.  101  NTS 
1088  ;  Ooldmark  v.  Magnolia  Antl-Frlc- 
tion  Metal  Co.,  SO  App.  Dlv.  680,  62 
NYS  446 ;  Roehr  v.  Llebmann,  9  App. 
Dlv.  247,  41  NTS  489,  8  NTAnnCas 
297:  Nlchola  v.  Drew,  19  Hun  490; 
Glancey  v.  McClure,  123  NTS  36  (un- 
der Municipal  Court  Act  K  146). 

Oh. — Lee  v.  Fraternal  Mut.  Ina.  Co.', 
1  Handy  217,  12  Oh.  Dec.  (Reprint) 
109  ;  Jones  v.  Wright,  24  Oh.  CLr.  Ct. 
649. 

Okl. — Jones  v.  Balsley,  27  Okl.  220, 
111  P  942. 

Tex. — ^Hughes  v.  Adams,  65  Tex. 
Civ.  A.  197,  119  SW  184;  Jones  v. 
Smith,  (dv.  A.)  87  SW  210  (holding 
that  a  cause  of  action  against  a  cor- 
poration for  services  rendered  under 
a  contract  with  a  promoter,  which  was 
subsequently  ratified  by  the  corpora- 
tion, cannot  be  Joined  with  a  cause  of 
action  for  legal  services  rendered  to  the 
promoter  Individually  and  for  his  sole 
benefit)  ;  Hartford  W.  Ins.  Co.  v.  Post, 
26  Tex.  Civ.  A.  428,  63  8W  140. 

Man. — Iievl  v.  Phoenix  Ins.  Co.,  17 
Man,  61. 

fa]  OoBtnota  oC  dUMvnt  oonioza 
tlona  are  wlttiln  the  application  of  this 
rule,  where  the  corporations  are  sep- 
arate and  distinct,  although  they  have 
the  same  stockholoers  and  substantially 
the  same  otHcers  and  directors.  Gold- 
nark  V.  Magnolia  Antl-Frlctlon  Metal 
Co.,  30  App.  Dlv.  680,  62  NTS  446,  27 
NTCivProc  419. 

rb]  Uunmaoe  pollotos. — (1)  Where 
dilTerent  Insurance  companies  Issue 
separate  policies  of  insurance  upon  the 
same  property,  the  contracts  are  sep- 
arate and  the  causes  of  action  arising 
thereon,  although  with  regard  to  the 
same  loss,  cannot  be  Joined.  Hartford 
F.  Ins.  Co.  V.  Post,  25  Tex.  Civ.  A.  428, 
«2  SW  140;  Levi  v.  Phoenix  Ins.  Co., 
17  Han.  61.  (2)  The  same  rule  ap- 
plies to  the  causes  of  action  upon  an 
original  iwllcy  Issued  by  one  company 
and  a  policy  of  reinsurance  Issued  by 
another.  Lee  v.  Fraternal  Mut  Ins. 
Co.,  1  Handy  817,  12  Oh.  Deb.  (Re- 
print) 199. 


61.  Stewart  v.  Rosengren,  66  Nebr. 
446,  92  NW  686. 

[a]  For  aaina  mwIom  or  fooA«<— 

Distinct  contracts  cannot  be  Joined,  al- 
though for  the  same  services  (Berg  v. 
Stanhope,  48  Minn.  176,  45  NW  16 : 
Stewart  v.  Rosen gren,  66  Nebr.  446, 
98  NW  686),  or  for  the  same  goods 
(Sanders  v.  Clason.  18  Minn.  879). 

[b]  Aamaq^m  of  UaUUtr^A 
cause  of  action  upon  &  contract  made 
by  one  person  cannot  be  Joined  with  a' 
cause  oC  action  upon  a  subsequent 
agreement  made  by  another  whereby 
the  latter  has  assumed  the  liability  of 
the  former.  Qoldmark  v.  Magnolia 
AnU-Prlctlon  Metal  Co.,  30  App.  Dlv. 
680,  62  NTS  446.  87  NTCivProc  419. 

63.  Clegg  V.  Alkena.  S  AbbNCaa 
(N.  Y.)  96: 

63.  Fegelson  v.  Niagara  F.  Ins.  Co., 
94  Minn.  486.  103  NW  496. 

[a]  Fro  rata  UabUl^  of  dUfsreat 
Inniranoo  oompanles. — Where  difTerent 
insurance  companies  have  Issued  sep- 
arate policies  upon  the  same  property, 
and  the  policies  provide  for  a  pro  rata 
liability  in  case  of  loss.  It  has  been 
held  that  this  provision,  although  It 
does  not  make  the  liabtiity  of  the  com- 
panies a  Joint  one,  does  make  the  ex- 
tent of  the  liability  of  each  so  depen- 
dent upon  that  of  the  other  as  to 
authorize  a  Joinder  of  the  causes  of 
action  against  the  different  companies. 
PeReison  v.  Niagara  F.  Ins.  Co.,  94 
Minn.  488,  108  NW  495  :  PretzfeWer  v. 
Merchants*  Ins.  Co.,  116  N.  491,  21 
SE  302.  Contra  Hartford  F.  Ina  Co. 
V.  Post.  86  Tex,  Civ.  A.  428.  «8  SW 
140. 

[b]  Wharo  plalatlfPs  right  to  ra- 
oorer  la  baaad  upon  privity  of  wtato 

and  not  upon  privity  oP  contract,  and 
the  action  is  of  an  equitable  nature  re- 
quiring an  apportionment  of  the  amount 
recoverable,  a  Joinder  of  defendants 
is  permissible.  Van  Rensselaer  v.  Lay- 
man, 89  HowPr  <N.  T.)  9  (where  an 
action  was  brought  to  recover  rent 
reserved  against  persons  who  as  as- 
signees of  the  lessee  had  become  own- 
ers In  severalty,  of  distinct  parcels  ot 
the  leased  tract). 

64.  Hirsch  v.  New  !Bngland  Nav. 
Co.,  200  N.  T.  868,  98  NE  624  trev 
129  App.  Div.  178,  113  NTS  3551': 
Slaton  v.  Antbony,  (Tex.  Civ.  A.)  143 
SW  201. 

66.  Iowa. — ^Addlcken  v.  Si^hrubbe, 
46  Iowa  316. 

Mo.— DQan  v.  Holly,  26  Mo.  186,  26 
Mo.  857. 

N.  T. — ^Trusts,  etc.,  Co,  v.  Sawyer, 
146  App.  Div.  63,  180  NTS  S82 ;  Barnes 
V.  Smith,  16  AbbPr  420. 

Okl.— Brown  v.  Williams,  24  OkL 
808,  103  P  588. 

Tex. — Hughes  v.  Adams,  65  Tex.  Civ. 
A.  197.  119  SW  134 ;  McDanlel  v.  Chln- 
skl,  23  Tex.  Civ.  A.  604,  67  SW  922. 

56.  Mentzer  v.  Burllngame,  71  Kan. 
S8l,  81  P  196 :  Crews  v.  Yowell,  76  SW 
187.  8B  Krii  698;  McDanlel  v.  Cblnskl. 
88          ClT.  A.  K04.  67  SW  988. 


or  perfonnau«)  of  the  principal  obligation;"  but 
claims  upon  contracts  made  with  different  partner- 
ships knay  be  tmited,  ^rhere  the  m^bership  of  sneh 
partnerships  is  identical."  In  some  states  the  stat- 
utes provide  that  other  one  or  more  of  the  persona 
severally  liable  upon  an  instrnmoit  may  be  included 
in  the  same  action."" 

[$  266]  (b)  Bonds.  Causes  of  action  upon  dif- 
ferent official  or  indemnity  bonds  may  be  joined 
where  the  principal  and  sureties  upon  each  bond  are 
the  same,"  and  a  common  surety  on  different  joint 
and  several  bonds  may  be  joined  in  an  action  against 
the  principal  upon  all  of  the  bonds;*"  but  it  is  not 
permiasible  to  join  different  causes  of  aetioti  against 
the  different  sureties  or  sets  of  sureties  upon  dif- 
ferent bonds  given  to  secure  different  duties  or  obli- 
gations," or,  generally,  where  the  bonds  and  the 
tiabilities  thereon  are  separate,  distinct,  and  inde- 
pendent,*' as  in  the  case  of  successive  official  bonds 

67.  Bomestv.  Smith,  16  AbbPr  (N. 
T.)  420. 

68.  Kruschke  v.  Quatsoe,  49  Colo. 
812,  112  P  769 ;  Marshall  v.  Saline  Riv- 
er Land,  etc,  Co.,  76  Kan.  446,  89  P 
906:  Ayres  v.  West_86  Nebr.  8»7.  186 
NW  588:  Barry  v.  Wachoskv,  67  Nebr. 
684,  77  NW  l6Mi  International  Text- 
Book  Co.  V.  Fox.  149  App.  Div.  869. 
134  NTS  S88 ;  Roehr  V.  Lilehmann,  9 
App.  Dlv.  847.  41  NYS  489,  8  NYAnn 
Cas  297. 

Joladw  of  priaotpai  ■a&.fnanurtov 
aa  paiUM  defaadant  gwMiallr  sea 

Comtperclal  Paper  [8  Cyc  96] ;  Guar^ 
anty  [80  Cyc  1484]. 

i».  Pllwlsky  V.  Cattaberry,  9  NTS 
636. 

eo.  Bernero  v.  South  British,  etc., 
Ins.  Co.,  66  Cal.  3^6.  4  P  382 ;  Hendrix 
V.  Fuller,  7  Kan.  881 ;  Isear  v.  McMa- 
hon,  16  Misc.  98,  37  NTS  1101,  25 
NTCivProc  217  (holding  that 'under 
this  provision  a  single  action  may  be 
brought  against  all  the  underwriters 
of  an  insurance  policy,  although  the 
poIlcyV  does  not  Impose  on  them  any 
Joint  liability  or  render  them  severally 
liable  for  the  whole  amount  of  the 
Insurance)  ;  Bumap  v.  Sylvanla  But- 
ter Co.,  1  OhS4CP  110,  7  OhNP  217 
(stock  subscription  contract).  See  also 
Parties  [30  Cyc  1261. 

[a]  The  applloatiOB  of  wnah.  a  pro- 
▼laioa  is  restricted  to  persons  Jointly 
or  severally  liable  upon  the  same  in- 
strument, and  does  not  Include  an  In- 
dependent volunteer  guarantor  of  fhe 
payment  of  an  Instrument  previously 
executed  by  other  parties,  although  his 
contract  of  guaranty  Is  Indorsed  on  the 
brlginal  agreement.  Kruschke  v.  Quat- 
soe. 49  Colo.  812.  118  P  769. 

61.  Aycock  v.  Austin,'  87  Qa.  666, 
12  SE  682  :  Matthews  v.  Copeland.  79 
N.  C.  493  ;  Cordray  v.  State,  56  Tex. 
140  (holding  further  that  In  such  a 
case,  where  both  bonds  are  Intended 
for  the  same  general  object,  and  the 

rally  for  a  breach  of  either  inures 
the  benefit  of  the  state,  it  is  not 
material  that  one  Is  payable  to  the 
state  and  the  other  to  the  governor  of 
the  state  and  his  saccessors  In  office). 

fa]  Althonrh  tlM'  paitiM  ataad  In 
dUfaiOMt  colanoaa  to  each  other  on 
the  different  bonds,  a  Joinder  la  still 
permissible.  State  v.  Schneider,  86 
Mo.  633  (holding  that  a  declaration 
founded  upon  two  bonds,  one  with  A 
.as  principal  and  B  and  others  as  sure- 
ties, and  the  other  with  B  as  princi- 
pal and  A  as  surety,  was  not  ob}ee- 
tlonabie). 

83.  Syme  v.  Bunting,  86  N.  a  176 
(so  holding,  although  the  penalties  of 
the  bonds  were  in  different  sums). 

63.  Cook  V.  Horwitz,  10  Hun  (N. 
T.)  586;  Street  v.  Tuck,  84  N.  C.  606; 
Jones  V.  Wright,  24  Oh.  Clr.  Ct.  649; 
Dunson  V.  Nacogdoches  County,  IS 
Tex.  Civ.  A.  9,  87  SW  978. 

64.  Cook  v.<Horwlts.  10  Hun  (N. 
T.)  688 :  C^esby  v.  State,  78  Tex.  668, 
11  8W  878. 
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for  different  tenmi  of  office.*"  Under  some  circum- 
stances, hovrever,  causes  of  action  upon  different 
bonds  with  different  sureties  may  be  joined,**  as 
where  the  different  bonds  relate  to  the  same  matter 
and  are  similarly  conditioned,  and  the  default  com- 
plained of  constitutes  a  breach  of  each  bond  so  fis 
to  render  all  of  the  sureties  upon  the  different  bonds 
liable  therefor,*^  as  in  the  case  of  bonds  given  as 
additional  security  in  regard  to  the  same  matter  as 
an  original  bond  which  still  remains  in  effect.^  A 
cause  of  action  against  the  principal  for  a  breach  of 
the  bond  may  be  joined  with  the  cause  of  action 
against  the  boreties  thereon  for  the  same  breach;* 

65.  Ogleaby  i.  State.  7t  Tex.  t&8, 
II  SW  873:  Screwmen's  Beaev.  Assoc 
V.  Smith.  70  Tex.  168,  7  SW  783. 

[a]  Aa  uoutalntr  as  to  vhen.the 
deiaalt  occurred,  and  consequently  as 
to  which  set  of  sureties  Is  liable,  will 
not  authorize  the  Joinder  of  both  In 
the  same  action.  Oslesby  v.  State,  78 
Tex.  668,  11  SW  873.  But  see  Adanas 
V.  Connar,  78  Miss.  43fi,  19  B  198. 

66.  Matthews  t.  Mauldln,  142  Ala. 
434,  38  S  849,  4  AnnCas  344  ;  Gilbert 
V.  Newton  Bo,  of  Education,  46  Kan. 
31.  26  P  226,  23  AtnSR  700 ;  Siebem  v. 
Meyer,  11  Oh.  Dea  (Reprint)  844,  26 
ClncLBul  14? ;  Moore  v.  Waco  Bldg. 
Assoc.,  19  Tex.  Civ.  A.  68,  46  SW  974. 
See  also  cases  cited  infra  notes  67,  68. 

[a]  niutvatUnuM— (1)  Where  the 
secretary  of  a  building  association  Is 
sued  for  violations  of  the  conditions  of 
his  olDctal  bonds  for  several  succes- 
sive -years,  and  the  liability  grows  out 
of  many  Items  and  matters  of  compli- 
cated book  accounts  so  that  It  Is  Im- 
possible accurately  to  determine  the 
extent  of  the  liability  of  each  set  of 
sureties  until  there  is  a  full  settle- 
ment and  comp1et6  inquiry  Into  the 
conduct  of  the  Business  for  the  entire 
period,  there  Is  no  «Tor  In  joining  the 
sureties  upon  the  different  bonds  for 
the  different  years.  Moore  v.  Waco 
Bldg.  Assoc.,  19  Tex.  Civ.  A.  68.  46 
8W  974.  (2)  Zt  has  also  been  held 
that  the  causes  of  action  against  the 
sureties  on  a  sequestration  bond  and 
the  sureties  oa  a  replevy  bond  relat- 
ing to  the  same  property  may  be  joined, 
although  the  sureties  on  the  diRerent 
bonds  are  liable  to  a  different  extent 
and  upon  a  different  basis.  FInegan 
V,  Read,  8  Tex.  Civ.  A.  33.  27  SW  261. 

67.  OUbert  v.  Newton  Bd.  of  Eiduca- 
tton.  46  Kan.  81.  26  P  226.  23  AmSR 
700  ;  Siebem  v.  Meyer,  11  Oh.  Dee.  (Re- 
print) 844.  26  ClncLBul  147;  Singer 
Mfg.  Co.  V.  Ponder,  82  Tex.  «68.  18 
SW  162;  Moore  v.  Hanscom.  (Tex. 
Civ.  A.)  108  SW  666.  See  also  cases 
cited  Infra  note  68. 

fa]  Beason  of  niacin  a  case 
where  the  decisions  on  this  subject 
are  reviewed  at  lengthi  the  court  said  : 
"The  unanimity  of  Judicial  opinion  in 
favor  of  the  Joinder  Is  thus  apparent. 
Unfortunately  the  decisions  nowhere 
give  a  reason  or  ground  to  Justify  the 
doctrine  other  than  its  convenience 
and  Justice,  and  thus  leave  their  rulings 
to  appear  as  a  species  of  legislation. 
But  the  ratio  decidendi  must  certainly 
be  the  following :  the  [breach  com- 
plained of]  .  .  .  is  a  single  transac- 
tion under  the  code.  Rev.  Stat.,  sec. 
6019,  and  as  the  rights  and  liabllitiea 
of  each  set  of  sureties  depend  for  their 
extent  on  a  correct  ascertainment  and 
adjustment  of  those  of  the  other  set, 
each  la  Interested  In  the  result  of  the 
migatlon  with  the  other;  hence  all 
the  parties  to  the  action  are  affected 
as  required  by  the  code,  sec  6020." 
Siebem  v.  Meyer,  11  Oh.  Dec.  (Reprint) 
844,  347,  36  ClncLBul  147. 

[b]  fetatntory  provlalonB^In  In- 
diana, under  Rev.  St.  (1894)  |  264, 
providing  that  whenever  more  than  one 
bond  is  given  by  any  person  required 
to  give  bond  for  the  performance  of 
his  duties  any  person  entitled  to  sue 
on  either  of  aald  bonds  may  bring  a 
joint  suit  on  all,  in  which  action  the 
VaUllty  of  all  the  respsctiv*  aiiratles 


bat  a  cause  of  action  against  the  principal  indi- 
vidually, which  is  not  within  the  amount  or  condi- 
tions of  the  bond,  caimot  be  joined  with  the  cause  of 
action  against  the  snxetSes  or  principal  and  snreties 
on  the  bond.™ 

[$  266]  (4)  Torts.  The  rule  that  the  causes  of 
action  must  affect  all  of  the  parties  defendant  is 
applicable  to  torts  and  to  authorize  a  joinder,  ex- 
cept for  purposes  of  equitable  relief,"  the  general 
rule  is  that  they  most  affect  defendants  in  such 
manner  as  to  give  rise  to  a  joint  liability/*  So^  ac- 
eordiog  to  the  goieral  principles  in  regard  to  joint 
and  several  liabilities  for  torts,'*  the  general  rule  is 


shall  be  determined,  two  bonds  given 
by  a  guardian  may  be  sued  on  In  the 
same  action,  although  signed  by  dif- 
ferent sureties.  State  v.  Parsons,  147 
Ind.  679,  47  NB  17,  62  AmSR  430. 

68.  Gilbert  v.  Newton  Bd.  of  Edu- 
cation, 46  Kan.  81.  26  P  326,  38  AmSR 
700 ;  Holeran  v.  Adams  County  School 
DIst  No.  17.  10  Nebr.  406,  6  NW  472  ; 
Siebem  v.  Meyer,  11  Oh.  Dec,  (Be- 

Srlnt)  344,  26  ClncLBul  147 :  Singer 
Ifg.  Co.  V.  Ponder,  82  Tex.  668,  18  SW 
162;  Deutschman  v.  Battalle,  (Tex. 
Civ.  A.)  86  SW  489. 

[a]  Where  the  aeooad  boad  la  «k- 
eoated  mm  "additional  seonzlty,"  and 
the  default  occurs  after  the  execution 
of  the  second  bond,  these  conditions 
present  a  case  of  a  common  liability 
on  the  part  of  all  the  sureties  relatliig 
to  the  same  subject  matter,  which 
authorises  their  Joinder  in  the  same 
action,  although  separate  actions  may 
be  brought  against  the  sureties  on 
each  bond  for  the  aazne  default  Singer 
Mfg.  Co.  v.  Ponder.  M  Tex.  (68.  18 
SW  152. 

ea.  Scarratt  v.  F.  W.  Cook  Brew- 
ing Co.,  117  Ga.  181.  48  SE  413 :  Schil- 
ling v.  Black.  49  Kan.  662,  81  P  143 : 
Moore  v.  Smith,  10  HowPr  (N.  T.)  861 
(where  In  an  action  against  a  consta- 
ble and  his  sureties  plaintiff  was  per- 
mitted to  join  causes  for  neglect  to 
make  a  return  after  taking  sufllcient 
goods  to  satisfy  the  execution  and  for 
withholding  moneys  after  the  return 

fi'  Alble  V.  JoneiL  88  Ark.  414.  103 
SW  222,  12  AnnCas  488 ;  State  v.  Krutt- 
BchnlttM  Nev.  178 ;  Pittsburg,  etc..  R. 
Co.  v.  Wakefield  Hardware  Co.,  188  N. 
C.  78.  47  SB  284;  Wllley  v.  Nichols.  18 
Wash.  628.  62  P  287.  But  see  Klllfoll  v. 
Moore,  (Tex.  Civ.  A.)  89  SW  ■  646 
(holding  that  a  cause  of  action  against 
the  principal  and  sureties  on  a  bond 
on  appeal  from  a  Judgment  for  the 
use  and  occupation  of  property  may 
be  Joined  with  one  against  the  princi- 
pal for  the  use  and  occupation  of  such 
property  pending  the  appeal). 

ral  Oontraot  a&d  tort^Slnce  the 
liability  upon  the  bond  is  In  contract. 
If  the  personal  liability  of  the  princi- 
pal Is  in  tort  the  Joinder  of  causes  Is 
also  objectionable  upon  the  ground  of 
Joining  causes  In  contract  with  causes 
In  tort.  Pittsburg,  etc.,  R  Co.  v. 
Wakefield  Hardware  Co.,  1S6  N.  C. 
73,  47  SE  234;  Wllley  V.  Nichols,  18 
Wa^  638,  S8  P  387.  See  alao  supra 
1  268. 

W.  Cal. — ^Peo.  V.  Oakland  Water 

Front  Co.,  118  Cal.  234,  60  P  806  (sepa- 
rate nuisances)  ;  Buelt  v.  Dodge,  79 
Cal.  208.  21  P  786 ;  Johnson  v.  Klrby, 
66  CaL  483,  4  P  468  ;  Laplque  V.  Mon- 
roe. 19  Cal.  A.  263,  126  P  760. 

Ga. — Sims  v.  Cordele  tee  Co.,  119 
Ga.  697,  46  SE  841. 

Iowa. — Cogswell  v.  Murphy,  46  Iowa 
44  (damages  by  stock  of  several  own- 
ers). 

N.  T. — ^Hess  V.  Buffalo,  etc.,  B.  CO., 
29  Barb.  891  (obstruction  of  ease- 
ment 1^  one  defendant  and  continua- 
tion of  obstruction  by  the  other)  ; 
Rodgers  v.  Rodgers,  11  Barb.  696  (cut- 
ling  and  removing  timber  and  conver- 
sion of  cut  timber).  . 

N.  C— ^ttls  V.  Kllgo^  116  N.  C. 
188,  84  SE  848. 


Or.— Dahnu  t.  Sean;  IS  Or.  47.  11 
P  891. 

Tex, — Brooks  v.  Galveston  City  R. 
Ca,  (Civ.  A.)  74  SW  S30  (action 
against  a  street  railroad  for  personal 
Injuries  resulting  from  the  necligence 
of  employees,  and  against  the  company 
and  its  president  for  libel)  ;  White  v. 
Preston.  (A.)  15  SW  712. 

WlB.---Greene  v.  Nunnemacher,  36 
Wis.  60  (creation  and  malntenajice  of 
nuisance)  j  Lull  v.  Fox,  etc..  Imp.  Co^ 
19  Wis.  100  (flowage  of  Und). 

Eng. — Sadler  v.  Great  Western  R. 
Co.,  [1896]  A.  C.  450  :  Thompson  v. 
London  County  Council,  [1899]  1  Q. 
B.  840  [expl  Bennetts  v.  Mcllwraith, 
(18961  2  Q.  B.  464]  ;  Pope  v.  Hawtrey, 
86  L.  T.  Rep.  N.  S.  263. 

Fa]  UbA  and  alaaOor^d)  It  Is 
not  permissible  to  Join  the  separata 
causes  of  action  against  different  de- 
fendants for  separate  and  distinct  pub- 
lications by  them  respectively  of  a  libel 
in  regard  to  plaintiff  (Howe  v.  Brad- 
street  Co^  in  Ga.  664,  69  SB  1082; 
Hays  v.  Perkins,  22  Tex.  Civ.  A.  199. 
64  SW  1071)  :  (2)  or  for  separate  and 
distinct  slanders    (Pope  v,  Hawtrey. 

86  L.  T.  Hep.  N.  8.  263):  (8)  or  for 
the  libelous  publloation  by  one  of  a 
slander  prevloudy  uttered  by  the  other 
(Oattts  V.  Kllgo.  126  N.  a  IM,  84  SB 
246) ;  (4)  but  If  the  slanden  a3n  ut- 
tered In  pursuance  of  a  common  agree- 
ment between  the  parties  that  such 
slanders  should  be  uttered,  then  each 
Is  Jointly  liable  with  the  other  for  tbetr 
utterance,  and  the  separate  causes  of 
action  for  slander  may  be  Joined  In  the 
same  complaint  (Green  v.  Davles,  183 
N.  Y.  499,  76  NE  636.  8  Ann(^  310 
and  note  [rev  100  App.  Dlv.  359,  91 
NTS  470,  34  NTCivProc  11).  See  also 
generally  Libel  and  Slander  [26  Cyc 
434.  4361. 

7a.    Miller  v.  Highland  Ditch  Co., 

87  Cal.  430,  26  P  660,  22  AmSR  264  ; 
Warren  v.  Parkhurst  186  N.  T.  46, 
78  NE  679,  6  LRAN8  1149  [aff  106  App. 
I>iv.  239,  93  NYS  1009  (aff  46  Misc. 
466.  92  NYS  726)].  See  alw>  caoes 
cited  Infra  notes  86-87. 

78.  'Stratton's  Independence  v.  Ster- 
rett.  61  Colo.  17.  117  P  861;  White  v. 
Whitcomb,  13  Ida.  490,  9t  P  1080;  Sun 
Co.  V.  Wyatt,  48  Ttau  CIt.  A.  849,  107 
SW  934.  See  also  oases  elted  Infra 
note  76.  » 

"If  each  party  can  only  be  held  lia- 
ble for  the  results  of  his  own  wrong 
It  clearly  follows  that  each  tnust  be 
sued  aeparately."  Bun  Ca  t.  Wyatt 
48  Tex.  Civ.  A.  848,  868,  167  SW 
934. 

[a]  Muidpal  oorpozatton  aaA  Ihp 
dividaaL — (1)  A  municipal  corporation 
and  an  individual  tort-feaaor  mar  bo 
sued  jolnOy  for  an  Injury  due  to  a 
defect  or  excavation  In  or  upon  a  street 
or  sidewalk,  where  they  were  guilty 
of  a  joint  misfeasance  (Van  Wagenen 
V.  Kemp.  7  Hun  (N.  Y.)  338);  (2) 
but  the  rule  is  otherwise  where,  al- 
though both  may  be  liable,  their  lia- 
bilities depend  upon  different  states 
of  facts  and  there  is  no  concert  of  ac- 
tion to  create  a  joint  liability  (Trow- 
bridge V.  Porepaugh,  14  Minn.  133; 
Kelly  V.  Newman,  68  HowPr  (N.  Y.) 
166 ;  Mineral  City  v.  GUbow,  81  Oh. 
St.  263.  90  NE  700 ;  Zelgler  T.  Ariiley, 
6  OhSACP  168,  I  OhNP  •8>. 
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that  eaoflefl  of  action  tcx  separate  torts  of  differmt 
persons  not  aetinff  in  concert  or  by  unity  of  d^gn 
cannot  be  joined/*  it  bein^  insufficient  that  their 
torts,  if  several  when  committed,  have  subsequently 
in  their  consequences  combined  in  producing  the  in- 
jury complained  of,"  and  notwithstanding  it  may 
be  difficult  to  separate  the  damage  done  by  one 
from  that  done  by  the  other  or  others^'  Where  two 
persons  have  committed  a  joint  tort,  the  causes  of 
action  against  them  may  be  joined;^  and,  although 
there  is  some  conflict  of  authority  in  regard  to  the 
rule  and  its  application,"  a  joinder  has  been  held 
proper  in  certain  classes  of  cases  where  the  acts  of 
several  persons,  although  not  acting  in  concert  or  by 
common  design,  have  contributed  to  produce  the  in- 
jury complained  of,"  as  where  the  injury  is'  the 
result  of  the  concurrent  negligence  of  two  or  more 
persons  and  in  the  application  of  this  rule  it  has 
been  held  that  it  is  not  necessary  that /the  omission 
of  duty  shall  be  the  same  or  of  the  same  quality,  or 
that  the  negligent  acts  shall  be  the  same,  or  that 
defendants  shall  participate  in  the  same  negligent 
acts,^  but  that  it  is  sufficient  that  each  shall  have 
been  guilty  of  a  breach  of  duty  which  would  render 
him  liable  individually  for  the  damages,  and  that  the 
damages  were  caused  at  the  same  time  and  by  the 
same  instrumentality,  or  by  instrumentalities  oper- 
ating together  or  bo  concurrently  in  their  effect  as 
to  render  the  damages  inseparable.*'  A  distinction 
Perry, 


75.  Ala. — Hackney  v.  Perry,  Ifi 
Ala.  636,  44  8  1029. 

Colo.^ — Stratton'fl  Independence  v. 
Sterrett,  51  Colo.  17,  117  P  851. 

Ga, — Howe  v.  Bradstreet  Co.,  1S5 
Ga.  564,  69  6B  1082,  AiuiCaBl»12A  314 
and  note. 

Ida.— White  v.  Whltcomb,  18  Ida. 
490.  90  P  1080. 

Ky. — Bonte  v.  PoHtel,  109  Ky.  64, 
68  SW  636,  22  KyL  583,  El  LRA  187. 

N.  T. — Croaley  v.  SchwarzBchlld,  etc., 
Co.,  141  App.  Dtv.  478,  126  NTS  801  : 
Bird  V.  Post,  124  App.  Dlv.  908,  108 
NYS  252. 

Oh.— Mineral  City  v.  Ollbow,  81  Oh. 
SL  263,  90  NE  800. 

Tex. — Sun  Co.  v.  Wyatt.  48  Tex. 
Civ.  A,  849,  107  SW  9S4. 

Ont. — Appleton  v.  Fuller,  «  Ont  L. 
683.  2  OntWR  1083. 

76.  Sun  Ca  V.  Wyatt,  48  Tex.  Civ. 
A.  8497  107  SW  934. 

7T.  Chlpman  v.  Palmer,  77  N.  T. 
SI,  33  AmR  666. 

78.  Ark.— Pt  Smith  Suburban  R. 
Co.  V.  Haledon,  78  Ark.  866.  96  SW  472. 

Iowa. — Farmer  v.  Brokaw,  102  Iowa 
246,  71  NW  248;  Bamea  v.  EnnengBi 
68  Iowa  497,  6  NW  697. 

Mo.^>Jone8  v.  8L  IiouIb.  eta,  R.  Co., 
8»  Mo.  A.  668. 

K.  T.— -De  Ronde  T.  BelL  116  App. 
Dlv.  191,  101  NTS  497:  Hangan  v. 
Hndeon  River  TeL  Ca,  SO  Misc.  888, 
100  NTB  689. 

N.  C—HoweU  T.  Fuller,  161  N.  C. 
116,  <6  SB  181. 

Tex. — Ctepermann  v.  Petry,  (Clr.  A.) 
116  SW  809. 

Ens.— Walters  v.  Green,  [1899]  8 
Cfa.  696  [diet  Sadler  v.  Great  Western 
R.  Co.,  riS96]  A  C.  450]. 

Can. — Sewall  v.  British  Columbia 
Towtns,  etc.,  Co.,  9  Can.  S.  C.  627. 

B.  C. — BownesB  v.  Victoria,  etc.,  R. 
Ca.  6  B.  C.  185,  608. 

OqL — Collins  V.  Toronto,  etc..  R. 
Co.,  10  OntWR  84  ;  Copeland-Chatter- 
son  Co.  V.  Business  Systems,  6  OntWR 
666. 

[a]    JtOnt  owMCsblp  koA  hm  of 

brUf*. — ^There  is  no  misjoinder  of 
causes  In  an  action  against  a  railroad 
bridge  company  and  certain  railroad 
companies  owning  an  Interest  In  the 
bridge  to  recover  damages  for  Injury 
to  plalntlfTs  property  from  the  Improp- 
er construction  of  the  bridge  and  its 
approaches,  and  from  the  use  of  the 
street  f>tt  which  plalntlfTB  property 


Chesapeake, 
SW  428,  21 


abuts  as  a  freight  yard, 
etc.,  R.  Co.  V.  Hyde,  66 
KyL  1766. 

79.  See  Mayberry  v.  Northern  Pac. 
R.  Co.,  100  Minn.  79,  82,  110  NW  366, 
12  LRANS  675.  10  AnnCas  764  (where 
the  court  said :  "An  examination  of 
the  books  discloses  an  Irreconcilable 
conflict  in  the  decisions  upon  the  ques- 
tion") ;  Sun  Co.  v.  Wyatt,  48  Tex.  Civ. 
A.  849.  107  SW  934  (where  the  con- 
flict of  authority  Is  noted  and  the  de- 
cisions reviewed  at  length). 

80.  Mayberry  v.  Northern  Pac.  R 
Co.,  100  Minn.  79,  110  NW  866.  12 
URANS  675,  10  AnnCaa  764.  See  also 
cases  Infra  notes  81,  82. 

81.  Lsmch  V.  Slektron  Mfg.  Co.,  94 
App.  Dlv.  408.  88  NYS  70;  Stemfels 
V.  Metropolitan  St.  R  Ca,  73  App.  Dlv. 
494,  77  NYS  809  faff  174  N.  T.  612, 
66  NE  1117]  (holding  that  this  rule 
applies,  although  the  different  defend- 
ants owe  to  plaintiff  different  degrees 
of  care,  or  are  guilty  of  different  de- 
grees of  negllKence)  :  Mangan  v.  Hud- 
son River  TeL  Ca,  60  Misc.  888,  100 
NYS  689 ;  Howell  v.  Fuller.  161  N.  C. 
316,  M  SB  181 :  Maumee  Valley  R,  etc.. 
Co.  V.  MontRonery,  81  Oh.  St  4S8.  91 
NB  181,  186  AmSR  802.  26  LRANS 
987.  See  also  NegHgenee  [29  Cyo 
487.  6661. 

[a]  OorporatloB  and  aarraMt^It 
is  permissible  to  Join  causes  of  action 
against  a  corporation  and  against  its 
managing  agent  for  the  same  acts  of 
negligence.  Howell  v.  Fuller.  161  N. 
C.  315.  66  SE  131 ;  Greenbere  v.  Whlt- 
comb Lumber  Co.,  90  Wis.  226.  68  NW 
93,  48  AmSR  911,  28  LRA  439. 

85.  Lynch  v.  Elelitron  Mfg.  Co..  94 
App.  Dlv.  408,  88  NYS  70.  See  also 
Howell  V.  Puller,  161  N.  C.  816,  66  SE 
131.  Compare  Stratton's  Independence 
V.  Sterrett,  61  Colo.  17,  117  P  851. 

83.  Colegrove  v.  New  York,  etc.,  R 
Ca,  20  N.  Y.  492,  76  AmD  418:  Lynch 
V.  Blektron  Mfg.  Co..  94  App.  DIv.  408. 
88  XYS  70;  Barnes  v.  Masterson,  88 
App.  Div.  612.  66  NTS  989.  See  also 
Howell  V.  Fuller,  161  N.  C.  816,  6«  SE 
121. 

84.  Chlpman  v.  Palmer,  77  N.  T.  61, 
33  AmR  666;  Sun  Co.  v.  Wyatt,  48 
Tex.  Civ.  A.  849,  107  SW  984. 

86.  Woodruff  V.  North  Bloomfleld 
Gravel  MIn.  Co.,  16  Fed.  26.  8  Sawy. 
628  ;  Warren  v.  Parkhurst  188  N.  T. 
46,  78  NG  679,  6  LRANS  1149  .and 
note,  9  AnnCas  B12  and  note  [aft  106 


iS;  however,  ordinarily  made  between  eases  where  the 
injury  resuts  directly  from  simultaneously  concnr- 
ring  wrongful  acts  and  those  where  it  is  the  remote 
consequence  of  separate  and  disconnected  acts.** 
A  distinction  is  also  made  according  to  whether  the 
relief  demanded  is  legal  or  equitable,"  a  joinder  be- 
ing permissible  in  the  latter  case,  where  it  would  not 
be  permissible  in  the  former,"  as  in  cases  where  the 
acts  of  several  contribute  to  produce  the  injury,  but 
without  any  concert  of  action  or  unity  of  design." 
"Where  the  wrongful  acts  of  the  different  defendants 
are  done  in  pursuance  of  a  conspiracy  to  injure, 
plaintiff,  they  may  be  sued  jointly,  but  an  allega- 
tion of  conspiracy  will  not  render  proper  the  joinder 
of  several  tort-feasors,  when  their  separate  wrongful 
acts  and  not  the  conspiracy  gave  rise  to  the  causes 
of  action."*  A  cause  of  action  for  a  joint  tort  can- 
not be  joined  with  one  for  an  individual  tort  com- 
mitted by  one  of  the  joint  tort-feasors."  As  to  third 
persons,  two  defendants  may  be  jointly  liable  and 
may  be  sned  jointly,  although  the  liability  of 
one  arises  out  of  a  eontraet  between  the  two 
defendants." 

2671  (6)  Actions  against  Hnsband  and  Wife. 
Distinct  liabilities  of  a  husband  and  wife  cannot  be 
enforced  in  the  same  action,'^  whether  arising  upon 
contract'*  or  in  tort;**  nor  ean  a  cause  of  action 
against  one  of  them  alone  be  joined  with  a  cause  of 
action  against  both.*" 

App.  Div.  239,  93  NTS  1009  (aff  45 
Misc.  466,  92  NYS  725)]  ;  Chlpman  v. 
Palmer,  77  N.  T.  51.  88  AmR  6««; 
Draper  v.  Brown,  115  Wis.  861,  91  NW 

101. 

86.  Miller  v.  Highland  Ditch  Co., 
87  Cal.  430,  25  P  650,  22  AmSR  254  : 
Warren  v.  Parkhurst,  186  N.  Y.  46,  78 
NB  679,  6  LRANS  1149,  9  AnnCas  618 
raff  105  App.  Div.  239,  93  NYS  1009 
(aff  45  Misc.  466,  98  NYS  725)1  :  Drap- 
er V.  Brown,  116  Wis.  861.  91  NW  1001. 

Bill  in  equity  against  defendants 
whose  individual  acts  create  a  similar 
Injury  see  Equity  [16  Cyc  2541. 

x2>janotio>  against  several  wrong- 
doers see  Injunctions  [22  Cyc  916], 

Bnlt  to  xeatralit  or  «bat«  unisuuM 
see  Nuisances  [29  Cyc  12381. 

87.  Woodruff  V.  North  Bloomfletd 
Gravel  Min.  Ca,  16  Fed.  26,  8  Sawy. 
628 ;  Mwteclto  Valley  Water  Co.  v. 
Santa  Barbara,  144  Cal.  678.  77  P 
1118;  Warren  v.  Parkhurst  186  N.  Y. 
46.  78  NE  579.  6  LRANS  1149  and 
note,  9  AnnCas  612  and  note  [aff  106 
App.  Div.  239.  93  NYS  1009  (aff  46 
Misc.  466.  93  NTS  726)];  Draper  v. 
Brown.  116  Wis.  8«1.  91  NW  1001. 

88.  Cahoon  v.  Anderson,  (Tex.  Civ. 
A.)  188  SW  790. 

88.  Oreen  v.  Davles,  18S  N.  T.  499, 
76  NE  SIS,  8  AnnCas  810  [rev  100  App. 
Div.  369,  91  NTS  470.  84  NTCivProo 
11 ;  Warner  v.  James,  88  App.  Div.  667, 
86  NYS  16S  (acta  of  dlCCerent  sets  of 
corporate  directors). 

90.  White  V.  Whltcomb,  18  Ida.  490, 
90  P  1080;  HInes  v.  Jarrett,  26  B.  C. 
480,  2  SE  393;  Qower  v.  (:ouldridge, 
[1898]  1  Q.  B.  348. 

91.  Bateman  v.  Forty-Second  St., 
etc.,  R.  Co..  6  NTS  13  (sustaining  a 
complaint  against  a  railroad  company 
and  a  municipal  corporation  Jointly, 
for  a  violation  oy  the  railway  company 
of  its  contract  with  the  municipality 
to  keep  certain  (streets  In  repair,  and 
for  leaving  such  streets  in  a  dangerous 
condition  whereby  plaintiff  was  in- 
jured ) . 

92.  Tobln  V.  Connenr,  18  Ind.  66 ; 
Palen  v.  Lent.  18  N.  Y.  Siqwr.  718.  Sea 
also  Pittman  v.  Bentley,  102  Ga.  10, 

29  SE  131. 

'  93.  Palen  v.  Lent.  18-  N.  T.  Super. 
718. 

94.   Malone  v.  Stllwell,  15  AbbPr 
(N.  T.)  481  (separate  slanders). 
96.    Bryant  v.  Turner,  67  App.  Dlv. 
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[(  268]  (6)  Different  Bigbts  or  Capacities— (a) 
In  GeneraL  To.  authorize  a  joinder  of  causes  of 
actioa  they  must  not  only  affect  all  of  the  defend- 
ants,^ but  must  affect  the  same  defendants  in  the 
same  character  or  capacity."^  It  is  not  permissible 
therefore  to  join  distinct  causes  of  action  which 
affect  the  same  defendant  in  differeift  capacities,^ 
whether  in  an  individual  and  a  representative 
capacity,*^  or  in  different  representative  capacities.^ 
269]  (b)  Individual  and  Bepresentative  Ca- 
pacity. It  is  not  permissible  to  join '  a  cause  of 
ftfition  against  a  person  in  an  individual  capacity 
with  one  against  him  in  a  fiduciary  or  representa- 
tive capacity,'  as  in  the  capacity  of  executor  or 
administrator,"  or  trustee,*  or  receiver." 

[f^  270]  (c)  Corporatioju  and  Officers.  Directors, 
or  StodcnxdderB."  A  cause  of  action  against  a  de- 
fendant as  an  individual  cannot  be  joined  with  one 
against  him  as  an  officer  of  a  corporation,'  or  as  a 
stockholder;^  nor  can  a  cause  of  action  to  enforce  a 
stockholder's  individual  liability  be  joined  with  one 
against  him  for  misfeasance  as  an  officer  or  director 
particularly  since  in  such  cases  the  causes  ordi- 
narily belong  to  different  classes.*"    Where  the 


causes  do  not  merely  affect  the  same  person  in  dif> 
ferent  capacities,  but  affect  different  persons,  the 
general  rule  applies  that  each  cause  must  affect  all 
of  the  defendants.'^  So  while  a  judgment  creditor 
may  in  the  same  action  enforce  the  payment  of  un- 
paid stock  subscriptions  and  enforce  the  statutory 
individual  liability  of  stockholders,"  a  cause  of  ac- 
tion against  the  stockholders  to  enforce  their  unpaid 
subscriptions  cannot  be  joined  with  a  cause  of  action 
against  an  officer  of  the  corporation  for  converting 
or  wasting  its  assets  and  while  different  causes  for 
different  acts  or  omissions  of  the  same  trustees  or 
directors  may  be  joined,'*  the  rule  is  otherwise  where 
the  causes  do  not  affect  the  same  trustees  or  di- 
rectors." A  cause  of  action  against  a  corporation 
cannot  be  joined  with  a  separate  cause  of  action 
against  its  directors  individually."  or  against  an 
officer  of  the  corporation,*'  particularly  where  one  of 
such  causes  is  legal  and  the  other  equitable.^'  The 
statutes  relating  specifically  to  corporations  some- 
times authorize  a  joinder  which  wonld  not  be  per- 
missible under  the  general  eode  provisions  relating 
to  joinder  of  causes.'*  So  in  some  jarisdietions 
plaintiff  may  in  the  same  action  proceed  against  the 


IB  AbbPp  (N.  T.>  421.  See  also  Pitt- 
man  V.  BenUey,  103  Oa.  10,  29  SE  131. 
Compare  Maynard  v.  Armour  Fertilizer 
Work!,  188  Oa.  549,  7E  SB  682  (hold- 
Ins  that.  In  an  action  by  aeveral  judg- 
ment creditorB  to  set  aside  a  fraud- 
ulent conveyance,  the  fact  that  the 
judgment  of  one  of  plaintiffs  la  against 
the  common  debtor,  and  that  of  another 
against  such  debtor  and  her  huatiand 
who  Is  Insolvent,  does  not  create  any 
misjoinder  of  causes  of  action). 

96.  See  supra  I  262. 

97.  Merrill  V.  SufTa,  42  Colo.  195,  93 
P  1099. 

98.  Merrill  v.  Suffa,  42  Colo.  196. 
93  P  1099 ;  Crowley  v.  Hlcks,  98  Wis. 
566,  74  NW  S48. 

99.  See  Infra  I  269. 

1.  Merrill  v.  Suffa,  42  Colo.  19B,  98 
P  1099  (holding  that  a  person  who  la 
secretary  of  several  different  corpora- 
tions acts  In  a  different  representative 
capacity  as  to  each  corporation,  and 
that  his  acts  In  denying  one  who  Is 
a  stockholder  In  the  different  corpora- 
tions a  right  to  Inspect  the  books  of 
such  corporations  are  distinct  wrongs, 
and  that  a  single  petition  for  manda- 
mus to  compel  the  secretary  to  permit 
such  inspection  Is  bad  for  misjoinder 
of  causes  against  defendant  In  different 
representative  capacities). 

a.  Warth  V,  Radde,  18  AbbPr  (N. 
T.)  896,  28  HowPr  280  (causes  against 
defendant  Individually  and  as  presi- 
dent or  trustee  of  an  unincorporated 
association)  :  natonia  First  Nat.  Bank 
V.  Valenta,  33  Tex.  Civ.  A.  108.  7B  SW 
1087  (causes  of  action  against  a  widow 
Individually  and  in  her  capacity  as 
surviving  wife)  :  Tyler  v.  Stitt.  127 
Wis.  879,  106  NW  114  (particularly 
where  one  of  the  causes  la  legal  and 
the  other  equitable)  ;  Crowley  v.  Hicks, 
98  Wis.  S«6,  74  NW  848.  Compare 
TiBon  V.  Gass.  46  Tex.  Civ.  A.  163,  102 
SW  751  (holding  that  a  petition  brought 
against  defendant  aa  independent  ex- 
ecutor, and  also  as  sole  devisee  and 
legatee  under  the  will,  to  determine 
the  rights  of  the  parties  In  regard  to 
the  same  property,  la  not  multifarious). 

Tal  Only  ona  causa  of  action. — it 
has  been  held  that  a  complaint  seek- 
ing to  compel  defendant  to  account  for 
certain  moneys  presumed  to  be  In  his 
possession,  although  he  holds  a  part 
of  them  aa  executor,  and  part  as  an 
Individual,  states  but  one  cause  of  ac- 
tion and  is  therefore  not  demurrable 
for  misjoinder  of  causes.  Budd  v.  Har- 
denbergh,  86  Misc.  90,  72  NTS  637.  Se^ 
also  Rogers  V.  Wheeler,  89  App.  Dlv. 
435,  85  NTS  981. 
'8.   See  Elzecutors  and  Admlnlstrar 


Ida,  18  AbbPr  (N. 


T.)  898,  28  HowPr  280;  Smith  v. 
Geortner,  40  HowPr  (N.  T.)  186.  But 
see  Fish  v.  Berkey,  10  Minn.  189  (hold- 
ing that  such  causes  of  action  may  be 
Jolnad  when  relating  to  the  same  trans- 
action, or  transactions,  connected  with 
the  same  subject  of  action). 

6.  Perklna  v.  Slocum,  82  Hun  866, 
81  NTS  474:  Brandt  V.  flledler,  10 
Misc.  SS4,  81  NTS  118. 

6.  OsiiBM  of  aotloa  avlclnr  out  of 
MUM  tranaaotlcni  see  supra  1  340. 

7.  Paulsen  v.  Van  Steenbergb,  66 
HowPr  (N.  Y.)  842. 

3.  Hawkins  v.  Iron  Valley  Furnace 
Co.,  40  Oh.  St.  607, 

9.  Sturtevant-Larrabee  Co.  v.  Mast, 
etc..  Co.,  66  Minn.  437,  69  NW  324  ; 
Wiles  V.  Suydam,  64  N.  T.  178  [rev 
3  Hun  604,  6  Thomps.  &  C.  2921  (hold- 
ing that  a  cause  of  action  against  de- 
fendant, based  'Upon  his  Uablllty  as  a 
stockholder  In  a  manufacturing  cor- 
poration, for  the  debts  of  the  company 
to  the  amount  of  his  stock,  where  the 
company  has  not  filed  the  certificate 
required  by  statute,  cannot  be  Joined 
with  a  cause  of  action  against  him  aa 
trustee  t>ecau8e  of  a  failure  to  file  an 
annual  report,  the  causes  being  sep- 
arate and  distinct,  the  former  In  con- 
tract and  the  second  for  a  penalty  or 
forfeiture)  :  Butt  v.  Cameron,  63  Barb. 
(N.  Y.)  642  (contract  and  tort)  ;  Map- 
pier  v.  Mortimer,  11  AbbPrNS  (N.  Y.) 
456  (holding  that  a  cause  of  action  to 
charge  the  stockholders  of  a  corpora- 
tion formed  under  the  act  of  1848,  on 
the  ground  that  the  subscriptions  have 
not  been  paid  In  and  a  certificate  filed 
as  required  by  the  act,  cannot  be  joined 
with  a  cause  of  action  to  charge  the 
same  persons,  as  trustees,  for  failure 
to  publish  an  annual  rei>ort,  as  the 
causes  belong  to  different  classes :  the 
first  being  upon  contract,  and  the  sec- 
ond against  a  trustee  upon  a  liability 
created  by  operation  of  law)  ;  Seaman 
V,  Goodnow,  20  Wis.  27.  But  ^e 
Richards  v.  Kinsley,  14  Daly  334.  12 
NYSt  125.  14  NTSt  701  (holding  that 
a  complaint  by  a  creditor  of  a  corpora- 
tion, alleging  a  liability  on  the  part 
of  defendant  as  a  stockholder,  who  had 
not  fully  paid  for  his  stock,  and  as  a 
director,  who  had  signed  a  false  re- 
port, stated  but  a  single  cause  of  ac- 
tion based  upon  two  different  grounds 
or  theories,  upon  which  defendant  was 
liable  to  plaintiff  for  the  same  sum  of 
money)  :  Sterne  v.  Herman,  11  AbbPr 
NS  (N.  T.)  376. 

10.  Mappler  v.  Mortimer,  11  AbbPr 
NS  <N.  Y.)  455.  See  also  caaes  -supra 
note  9. 

OansM     iMlOBffliW     to  Mparat* 
dla—a  see  supra  I  829. 
ii«  Montserratt  HIn.  Co.  v.  3olm- 


Bon  Couaty  Coal  Mln.  Co.,  141  Mo.  149, 
42  SW  822;  Bonnell  v.  Griswold.  68  N. 
Y.  294  [aff  1  Hun  382,  3  ThompSL  ft 
C.  657,  16  AbbPrNS  81];  Stanton  v. 
Missouri  Fac.  R.  Co.,  2  NTS  298.  See 
aTso  cases  infra  notes  12-16,  and  gen- 
erally supra  SS  262-266. 

12.  Warner  v.  Callender.  SO  Oh. 
St.  190;  Palnesvllle  Nat.  Bank  v.  King 
Varnish  Co.,  8  Oh.  CIr.  Ct  668,  4  Oh. 
Cir.  Dec.  611 ;  Turnbull  v.  Pomeroy 
Salt  Co.,  11  OhSftCP  19,  24  Cincl^ia 
138. 

[a]  Tlw  sam*  rtil«f  maj  1m  "hmO.  on 
a  cross  petition— -Peter  v.  Elarrell 
Foundry,  etc..  Co.,  62  Oh.  St.  634,  42 
i^E  690. 

13.  Montserrat  Coal  Co.  v,  John- 
son County  Coal  Mln.  Co.,  141  Mo.  149. 
42  SW  822. 

14.  Butler  V.  Smalley,  49  N.  T. 
Super.  492  [rev  on  other  grounds  101 
N.  T.  71,  4  NE  1047,  3  HowPrNS  2561  ; 
Bonnell  v.  Wheeler,  1  Hun  (N,  Y.>  382, 
3  Thompa  &  C.  557,  16  AbbPrNS  81 
[aff  68  N.  T.  294].  See  also  Young  v. 
Equitable  L.  Assur.  Soc,  49  Mlac.  847. 
99  NTS  446  [aff  116  App.  Dlv.  911, 
101  NYS  llpOJ. 

IB.  Bonnell  v.  Orlsmold,  68  N.  T. 
294  [aff  1  Hun  882,  3  Thom];«.  &  C. 
567,  16  AbbPrNS  81]  (holding  that  the 
cause  of  action  against  the  trustees  of 
a  corporation  for  falling  to  file  a  re- 
port which  renders  all  of  the  trustees 
liable  cannot  be  joined  with  a  cause  of 
action  for  a  false  report  which  was  not 
signed  by  all  of  the  trustees  and 
which  affects  only  the  trustees  who 
signed  It).    See  also  supra  Rl  262-266. 

16.  Cass  V. .  Realty  Securities  Co., 
148  App,  Dlv.  96,  132  NYS  1074  [a* 
206  N.  Y.  649.  99  NK  1105]  :  Lovelace 
V.  Doran,  etc.,  Co.,  15  NYS  279. 

17.  Brooks  V.  Galveston  City  R. 
Co.,  (Tex.  Civ.  A.)  74  SW  880.  Bat 
see  Mack  v.  Latta.  178  N.  T.  626.  71 
NB  97.  67  LRA  126  [rev  88  App.  Dlv. 
242,  88  NYS  180]. 

18.  Searlei  ▼.  aebble,.llE  App.  XHv. 
778,  101  NYS  199  [aff  190  N.  Y:  633. 
88  NB  1131]  :  House  v.  Cooper,  16  How- 
Pr (N,  Y.)  292. 

19.  Cumminga  v.  American  Gear, 
etc,  Co..  87  Hun  598,  34  NYS  541 
(holding  that  in  an  actloh.  by  a  creditor 
of  a  corporation  to  set  aside  a  fraud- 
ulent conveyance  executed  by  the  cor- 
poration, and  to  set  aside  a  judgment 
recovered  against  It  by  collusion,  plain- 
tiff may,  under  Code  I  1790.  join  & 
third  cause  of  action  to  enforce  the 
liability  of  the  directors  of  the  corpora- 
tion for  a  failure  to  file  an  annual  re- 
port, although  such  cause  of  action 
could  not  be  joined  under  the  general 
provUlons  relating  to  the  joinder  oC 
dllCerent  causes^  aatloD).i 
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corporation  to  recover  an  indebtedness,  and  against 
the  stockholders^  or  directors^^  to  enforce  their  lia- 
bility for  the  debts  of  the  corporation;  or  may  in 
an  action  to  sequester  the  property  of  the  corpora- 
tion join  the  stockholders,"  or  the  trustees,"  for  the 
purpose  of  enforcing  their  individual  liabilities. 

271]  (d)  Partnership  and  Individual  Hem- 
heis.  Ordinarily  it  is  not  permissible  to  join  a  cause 
of  action  against  a  partnership  with  a  cause  of 
action  against  a  partner  individually  but  a  judg- 
ment creditor  of  the  firm  and  of  an  individual  mem- 
ber may  bring  an  action  against  the  firm  and  the 
individual  partner  to  set  aside  a  general  assignment 
made  by  the  members  of  the  firm  individually  and  as 
partners,"  and  a  single  action  will  lie  for  aervices 
rendered  in  part  to  a  firm  and  in  part  to  a  surviving 
partner  under  the  same  contract. 

[$  272]  £.  Joinder  nnder  Oivil  Lav— 1.  In  Oen- 
eraL  Under  the  civil  law  as  codified  in  Louisiana 
plaintiff  may  cumulate  separate  cansea  or  demands 
in  the  same  action,  except  in  certain  speeifled  eases." 


It  is  expressly  provided  that  if  plaintiff  has  several 
causes  of  action  tending  to  the  same  conclusion,  and 
not  contradictory  to,  nor  exclusive  of,  each  other, 
they  may  be  cumulated,^^  and  that  such  causes  may 
be  cumulated,  although  they  arise  from  different 
contracts.^*  The  cumulation  of  petitory  and  pos- 
sessory actions,  except  by  consent  of  the  parties,  is 
expressly  prohibited;^  and  it  has  also  been  held  that 
a  petitory  action  cannot  be  cumulated  with  an  action 
in  jactitation  or  slander  of  title,"  or  for  damages 
for  trespass,"^  or  with  mortuary  proceedings,"  but 
that  it  may  be  cumulated  with  a  suit  for  partition.** 
In  a  possessory  action  plaintiff  may  cnmalate  a 
claim  for  damages  for  a  tortious  possessionj"  or 
for  cutting  and  removing  timber  from  the  premiseB." 

[$  273]  2.  Inconsistent  Demands.  By  express 
provision  of  the  code,"^  plaintiff  cannot  be  allowed 
to  cumulate  several  demands  in  the  same  action, 
when  one  of  them  i^  contrary  to  or  precludes  an- 
other," aa  where  a  vendor  seeks  at  the  same  time 
to  rescind  a  sale  which  he  has  made  and  to  recover 


so.  Smith  V.  Colorado  F.  Ins.  Co., 
14  Fed.  399,  4  McCrary  688  (under  Col- 
orado statute)  ;  Seaman  v.  Ooodnow, 

20  Wis.  27. 

31.  Sullivan  V.  Sullivan  Mfg.  Co.,  14 
S.  C.  494  (holding  that  under  a  statute 
making  the  directors  under  certain 
clrcumstanceB  lolmiy  and  severally  lia- 
ble for  all  debts  of  the  corporation, 
plaintin  may  In  an  action  to  recover 
a  debt  due  from  the  corporation  pro- 
ceed against  both  the  corporation  and 
the  dlreeton.  It  being-  held  that  under 
such  a  provlBlon  the  liability  ot  the 
dlreeton,  aa  well  as  that  of  the  cor- 
poration. l8  ex  contractu). 

SS.  National  Oerman-Amerfcan 
Bank  t.  St.  Anthony  Park  North  Real 
Est.  Impr.  Co.,  61  Minn.  S69,  63  NW 
11)68 ;  Bagley,  etc.,  Co,  v.  Lenntir.  61 
App.  Dlv.  26,  70  NTS  S48;  Woodard 
V.  Holland  Medicine  Co.,  16  NTS  128, 

21  NTCivProc  23. 

as.  Bagley,  etc.,  Co.  y.  Lennig,  61 
App.  Div.  26,  70  NTS  242. 

34.  Kent  V.  West,  33  App.  Plv.  112, 
68  NTS  244  ;  Brown  v.  Winiams,  24 
OkL  308,  103  P  688  ;  Racine  Wagon, 
etc..  Co.  V.  Llegeois,  120  Wis.  497,  98 
NW  218.  Compare  Qarr  v.  Redman, 
6  Cal.  574  (holding  that  on  a  bill  for 
the  settlement  and  accounting  of  the 
proceeds  of  a  Joint  adventure,  one 
of  defendants  might  be  held  to  account 
for  his  individual  promise  to  return  a 
portion  of  the  outlit)  ;  Logan  v.  Wal- 
lls,  76  N.  C.  416. 

as.  Genesee  County  Bank  t.  Bata- 
vla  Bank,  48  Hun  (N.  T.)  296. 

36.  Bntler  v.  Kfrby,  68  Wis.  188,  10 
NW  873. 

ST.   La.  Rev.  Code  Pr.  art  148  et^  seq. 

[a]  Oavses  or  dsnuuiaa  wbloh  may 
be  rniMBlattfl.  Tt  has  been  held  that 
tha  followlnB  causes  or  demands  may 
be  cumulated  :  (1)  Demands  to  be  de- 
creed the  owner  of  personalty  seized 
for  the  debt  of  another,  and  for  dam- 
ages for  the  unlawful  seixure.  Hodge 
V.  Monroe  Mercantile  Co„  105  La.  668, 
30  S  142.  (2)  Demands  for  specific 
performancQ  of  a  contract  and  for 
damages.  Davis  T.  Spurlock,  8  La. 
Ann.  206.  (3)  Demands  for  the  spe- 
cific performance  of  several  adjudica- 
tions made  at  the  same  sale.  MIchenor 
V.  Reinach,  49  La.  Ann.  860,  21  S 
662.  (4)  Causes  to  annul  a  contract 
and  upon  pialntlfTs  principal  demand. 
Lambeth  v.  McMurray,  16  Ita.  466.  (6) 
To  correct  an  error  of  description  in 
land  purchased  by  plaintiff  and  to 
enforce  a  warranty  of  title  upon  the 
basis  of  the  description  as  corrected. 
Bonvtllaln  v.  Bodenheimer,  117  La. 
793,  42  S  278.  (6)  To  set  aside  the 
returns  of  an  election  and  declare  the 
result  a  nullity,  and  have  a  correct 
compilation  of  ttie  votes  made,  and  to 
have  an  ordinance  based  on  the  return 
declared  null.  .  Sentell  v.  Avoyelles  Par- 
Isb  Police  Jury,  48  La.  Ann.  9Bj  18  8 

U  C  J.-70] 


910.  (7)  Claim  for  wages  as  over- 
seer on  defendant's  plantation,  and  for 
supplies  or  board  of  laborers,  and  claim 
for  a  share  of  crops  raised  on  shares  on 
another  plantation.  Torlan  v.  Weeks, 
46  La.  Ann.  1502,  16  S^406.  (8)  Claim 
for  a  definite  sum  as  share  In  partner- 
ship, and  claim  for  an  Indefinite  sum 
as  share  of  proftts  on  final  liquidation. 
McNair  v.  Gounier,  40  La.  Ann.  863, 
4  S  319.  (9)  To  establish  a  partner- 
ship and  Cor  Its  liquidation  when  estab- 
lished. Mills  V.  Fellows,  SO  La.  Ann. 
824.  (10)  Dissolution  Of  partnership 
and  demand  for  sum  due.  Millaudon  v. 
Sylvestre,  8  La.  262.  (11)  For  actual 
and  punitory  damages  against  princi- 
pal and  surety  In  Injunction  bond. 
Conery  v.  Coons,  33  La.  Ann.  372.  (12) 
Damages  ex  contractu  to  the  amount 
of  the  bond,  and  the  surplus  ex  delicto, 
in  an  action  for  damages  for  wrong- 
ful attachment  Slawson  v.  McCaffrey, 
Mann.  Unrep.  Cas.  (La.)  218.  (13) 
Wife's  demand  tor  separation  of  prop- 
erty, and  for  an  injunction  against 
seizure  of  her  separate  property  on 
execution  by  her  husband's  creditors. 
Atkinson  v.  Atkinson,  16  La.  Ann. 
491 ;  Wrincle  v.  Wrlncle,  8  Mart  N.  S. 
(La.)  333.  (14)  A  revocatory  action, 
and  action  en  declaration  de  simula- 
tion where  the  alternative  allegations 
are  distinctly  made.  Harrison  v.  Soula- 
bere,  52  La.  Ann.  707,  27  S  111.  (15) 
Partition  of  plantation  and  settlement 
of  Its  accounta  Bayly  v.  Becnel,  36 
La.  Ann.  778,  (16)  Revendlcatlon  of 
immovable  and  alternative  demand  for 
value  in  case  defendants  have  encum- 
bered it  beyond  its  value.  Maduel  v. 
Tuyes,  80  La.  Ann.  1404.  (17)  Homolo- 
gation of  will  and  revocation  of  previ- 
ous will.  Holllngshead  v.  Sturges,  16 
La.  Ann.  834. 

[b]  CansM  or  demands  whloli  may 
not  be  onmnlated. — It  has  been  held 
that  the  following  causes  or  demands 
may  not  be  cumulated;  (1)  Cause  of 
action  for  the  value  of  land  and  the 
damages  growing  out  of  Its  expropria- 
tion by  a  railroad  company,  and  cause 
of  action  for  damages  caused  by  the 
railroad  subsequent  to  the  expropria- 
tion. Louisiana  R.,  etc.,  Co.  v.  Sarpy, 
126  La.  888,  61  S  438.  (2)  Demand 
for  the  settlement  of  a  commercial 
partnership  and  for  the  partition  of 
immovable  and  movable  property,  in 
no  manner  connected  with  the  part- 
nership, or  forming  part  of  its  effects. 
Seiss  v.  Selsa,  Mann.  UnRep.  Cas.  (La.) 
130.  (3)  Injunction  at  the  instance 
and  for  the  benefit  of  a  private  person 
and  mandamus  in  the  name  of  the  state 
upon  the  relation  of  the  same  person, 
Klein  v.  Herwlg,  Mann.  Unrep,  Cas. 
(La.)  81.  (4)  Breach  of  promise  of 
marriage  and  order  of  filiation  or  ali- 
mony for  support  of  children.  Smith 
V.  Braun,  87  La.  Ann.  828. 

[c]  ■ffMft  of  Jsq^roiper  ennnlatloB. 


—Where  one  has  sought  to  cumulate 
m  one  action  two  causes  that  cannot 
be  cumulated,  the  suit  should  not  be 
dismissed  as  a  whole  without  giving 
him  an  opportunity  of  choosing  on 
which  one  to  proceed.  Baldwin  Lum- 
ber Co.  V.  Delfares,  180  La.  712,  68 
3  619.  ' 

as.  Learned  v.  Texai^  etc..  R.  Co., 
128  La.  480.  64  8  981  (holding  that 
under  the  provision  of  Rev,  Code  Pr. 
art  161,  to  this  effect,  plaintiff  may 
cumulate  different  causes  of  action 
against  a  railroad  company  for  cattle 
killed  at  different  tlmes>.  See  alao 
Sentell  v.  Avoyelles  Parish  Police  Jury, 
48  La.  Ann.  96,  18  S  910. 

99.  Learned  v.  Texas,  etc.,  R  Co., 
128  La.  430,  64  S  931  [quot  Rev.  Code 
Pr.  art  IGl  to  this  effect]  ;  Fox  v.  Mc- 
Kee,  81  La.  Ann.  67  (action  by  lessor 
against  his  lessee  on  two  separate 
leases  of  two  pieces  of  property,  and 
provisional  seizure  of  any  effects  on 
the  two  premises  subject  to  his  privi- 
lege) :  Medart  v.  Fasnatch,  15  La. 
Ann.  621. 

[a]  Bzpreaa  eontraot  and  qnantnin 
n«rnlt^-A  claim  upon  an  express  con- 
tract may  be  cumulated  with  one  upon 
a  quantum  meruit  for  services  not  em- 
braced within  the  terms  of  the  con- 
tract. Caldwell  v.  Turner,  129  La. 
la,  55  8  696. 

30.  Davidson  v.  McDonald,  12S  La. 
639,  62  S  758:  Lindner  v.  Tazoo,  etc., 
R.  Co.,  116  La.  262,  40  S  697  ;  St 
Amand  v.  Long,  26  Lia.  Ann.  164;  La. 
Rev.  Code  Pr.  art  65. 

[a]  Wbere  plaintiff  attempts  to 
otunnlate  petitory  and  possessory  ac- 
tions, the  possessory  feature  lapses 
and  the  petitory  action  alone  remains. 
Lindner  v.  Yazoo,  etc,  R.  Co.,  116  La. 
262,  40  S  697. 

31.  Bossier  v.  Holllngsworth,  119 
La.  500,  44  S  278.  But  see  Williams 
V.  Close,  12  La.  Ann.  873  (holding  that 
a  party  may  Institute  a  petitor?  action 
for  one  tract  of  land,  and  In  the  same 
petition  may  sue  the  same  defendant 
for  slander  of  title  of  another  and 
distinct  tract,  althouf^  he  could  not 
in  the  Kune  salt  sue  for  a  tract  of 
land  and  for  damages  for  slander  of 
title  to  the  same  tract). 

32.  Bossier  v.  HoIllngBWOrtb,  119 
La.  600,  44  S  278. 

33.  Nesblt's  Suec,  Mann.  tTnrep. 
Cas.  (La.)  299  (holding  that  a  peti- 
tory action  for  land  sold  by  the  admin- 
istrator should  not  be  cumulated  with 
the  mortuary  proceedings). 

34.  Durbridge  v.  Crawley,  43  La. 
Ann.  604,  9  S  95 ;  Morris  v.  Lalaurie, 
84  La.  Ann.  204. 

*  SB.  Chinn  v.  Blanchard,  6  La.  Ann.  66. 

35.  Collins  v.  Dalton  Clark  Stave 
Co.,  128  La.  260,  64  S  788;  Mott  v. 
Hopper,  lie  La.  629,  40  S  921. 

37.   La.  Rev.  Code  pr.  art  149. 
.   8S.   Parker  v,  TaUiltt.  37  La.  Ann. 
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the  purchase  price.**  This  rule  does  not,  however, 
prevent  a  party  from  setting  forth  different  grounds 
npon  which  he  expects  to  recover,  provided  he  does 
not  make  two  demands,  one  of  which  necessarily 
excludes  the  other.^ 

274]  3.  Parties  and  Interests  InvolTed.  Un- 
less plaintiffs  have  a  community  interest  in  the  suit, 
their  demands  cannot  be  cumulated  without  the  con- 
sent of  defendant,*^  notwithstanding  a  similarity  of 
rights  and  relief  Bought}^  and  on  the  other  hand,  a 


plaintiff  cannot  enmnlate  separate  and  distlDf. 
causes  of  action  against  different  defendants  «ho 
have  no  common  interests  to  defend  or  adjn^cate.** 
It  has  been  held,  however,  that  the  same  penw  nuy 
in  the  same  action  sue  in  different  capacities,**  or 
may  be  sued  in  different  eapacttiea.^  In  the  nse 
of  joint  liabilities  in  tort,  it  has  been  hdd  that  a 
the  absence  of  any  express  provision  as  to  sndi  cues 
the  provisions  applicable  to  joint  liabiUties  npon 
contract  should  be^dopted**" 


IX.   SPLITTINa  CAUSES  OF  ACTIOIf 


[(  275]  A.  In  Oeneral— 1.  Definition.  Splitting 
a  cause  of  action  may  be  defined  as  dividing  a  single 
cause  of  action,  claim,  or  demand  into  two  or  more 
parts,  and  brii^;ii^  suit  for  one  of  sneh  parts  only, 
int«idug  to  reserve  the  rest  for  a  separate  aeticm." 

S2;  Pe  Ii*Hoimn«  v.  Da  Kerlegand,  4  as  heir,  that  the  curator  be  compelled 


276]  2.  Rule  against  Splitting.  The  nlr 
against  splitting  is  that  a  sin^e  cause  of  action  er 
entire  claim  or  demand  cannot  be  split  up  or  divide-l 
so  as  to  be  made  the  subject  of  different  aetitnis.* 
If  this  is  done  and  separate  actions  axe  brought  fur 


La.  S5S, 

[a]  Zaoonslatont  amaada— The 

following:  demands  have  been  held  to 
be  Inconsistent  within  the  application 
o(  this  provision :  (1)  Claim  for  pay- 
ment oi  &  mortgage  from  the  proceeds 
of  a  sale  under  another  mortgage,  and 
attacli  upon  validity  of  such  other 
mortgage.  Theurer  v.  Knorr,  24  La. 
Ann.  G97.  (2)  Claim  for  payment  from 
proceeds  of  sale,  and  seeking  the  set- 
ting aside  of  the  sale  and  a  resal& 
Oulibe^'  V.  Hie  Creditors,  16  La.  Ann. 
287.  <3>  Claim  to  set  aside  sales  by 
the  syndic  of  an  insolvent,  and  claims 
that  the  syndic  be  condemned  per- 
sonally to  pay  the  amount  shown  to  be 
due  plaintiffs  by  the  tableau,  as  credi- 
tors. Blake  V,  His  Creditors,  6  Rob. 
(La.)  620.  (4)  Cause  of  action  on  an 
Indorsement  and  for  Illegal  possession 
of  property  for  which  the  note  was 
given.  Petltpain  v.  Frey,  15  La.  195. 
(Ei)  Attack  upon  validity  of  sale  and 
demand  for  payment  from  proceeds. 
Provosty  v.  Carmouche,  22  La.  Ann. 
136.  («)  Suit  for  nullity  of  judicial 
sale  and  for  proceeds.  Dowling  v. 
Oally,  30  La  Ann.  328.  <7)  Allegations 
that  a  transfer  is  a  sihiulatlon,  and  that 
It  is  a  donation  in  disguise.  Browti  v. 
Brown,  30  La.  Ann.  966.  (8)  Allega- 
tion that  a  Judicial  sale  was  null,  and 
demand  to  be  paid  by  preference  from 
the  proceeds.  Louisiana  Bank  v.  De- 
lery,  2  La.  Ann.  648. 

[b]  Damaada  not  laoonstatant^ 
The  following  demands  have  been  held 
not  to  be  Inconsistent:  (1>  Demand 
for  dissolution  of  a  lease  and  demand 
for  rent  Dabola  v.  Xlgues,  14  La.  Ann. 
427.   >(2>   Demand  for  recovery  of 

Sroperty  and  In  alternative  for  value. 
[ou\'et  V.  Bollinger,  16  La.  Ann.  293. 
(3)  Demands  for  an  account  and  for 
a  sequestration  In  an  action  for  a 
forced  surrender.  Ward  v.  Brandt,  9 
Mart.  (La.)  625.  (4)  Demand  for  Judg- 
ment homologating  an  award  which 
was  alleged  to  be  a  flnal  liquidation 
of  a  partnership,  and  for  Judgment  on 
a  note  given  plaintiff  for  half  of  the 
alleged  value  of  the  property  put  Into 
the  partnership.  Smith  v.  Donnelly, 
27  La.  Ann.  98.  (5)  Action  for  disso- 
lution of  lease  and  rent  until  the  time, 
of  surrender  of  possession.  Fox  v. 
McKee,  31  La.  Ann.  67.  (6)  Action 
for  land  and  slaves  containing  a  claim 
for  fruits  and  damages  for  tortious 
possession.  Winter  v.  Zacharie,  6  Bob. 
(Ia.)  466.  (7)  Action  on  contracts  of 
warranty  for  good  conduct  of  an  em- 
ployee, and  action  for  fraudulent  and 
deceitful  representations  by  reason  of 
which  such  employee  was  taken  Into 
service.  Cross  v.  Richardson,  2  Mart. 
N.  S.  (La.)  823.  (8)  Action  to  remove 
an  administrator,  to  enjoin  a  Judgment 
rendered  against  plaintiff  by  such  ad- 
ministrator, to  compel  a  delivery  to 
plaintiff  of  a  deed  of  property  at  a 
probate  sale,  and  to  declare  void  a 
subaequent  adjudication  of  such  prop- 
erty to  the  administrator.  Tertrou  v. 
Durand,  29  La.  Ann.  606.  (9)  Action 
against  the  curator  of  an  estate  de- 
mandlng  that  plaintiff  be  reeosniwd 


to  render  an  account  and  to  surrender 
possession  of  the  property  In  his  hands 
to  plaintiff.  Miller  v.  Rougleux,  20 
I<a.  Ann.  677.  (10)  Cause  of  actfoo 
for  goods  sold  and  delivered  to  plain- 
tiff for  a  third  person,  and  cause  of 
action  upon  a  guaranty  of  the  price 
of  such  gooda  Montross  v.  Hlllman, 
11  Rob.  (La.)  87.  (11)  Partition  and 
Judicial  ascertainment  of  claims  of 
plalntirr  and  his  coproprletors.  Morris 
V.  Lalaurle,  34  La.  Ann.  204.  (12) 
Partition  and  petitory  action  and  claim 
for  rent  Durbridge  v.  Crawley,  43 
La.  Ann.  504,  9  S  96.  (13)  Damages 
for  slander  and  false  Imprisonment 
Buquet  v.  Watkins,  1  La.  131.  (14) 
Action  to  annul  a  datlon  en  paiement 
where  it  was  alleged  that  the  act 
was  a  simulation,  or  if  not  was  In 
fraud  of  creditors  and  gave  an  andue 
preference.  Chaffe  v.  Scheen,  34  La. 
Ann.  684.  (16)  Allegation  In  an  ac- 
tion to  annul  the  sale  of  realty,  that 
the  same  was  simulated,  and  If  not 
simulated  was  fraudulent  Johnson  v. 
Meyer,  30  La.  Ann.  1203. 

39.  Parker  v.  Talbot,  37  La.  Ann. 
22;  Copley  v.  Flint.  16  La.  380;  De 
L'Homme  V.  De  Kerlegand,  4  La.  368. 

40.  Montross  t.  Hlllman,  11  Bob. 
(La.)  87. 

41.  Favrot  v.  East  Baton  Bouge 
Parish,  30  La.  Ann.  60S  (holding  that 
a  joint  proceeding  by  judgment  credi- 
tors for  a  mandamus  to  compel  parish 
assessors  and  police  jury  to  levy  a 
tax  to  pay  their  several  Judgments 
could  not  be  maintained) ;  Dyaa  v. 
DInkgrave,  16  La.  Ann.  fi02,  77  AmD 
196  (holding  that  a  Arm  cannot  de- 
mand In  the  same  suit  payment  of 
two  notes  dated  at  the  same  place  and 
on  the  same  day,  and  both  payable  to 
the  firm  under  Its  firm  name,  in  case 
it  Is  shown  that  the  firm  was  composed 
of  different  persons,  when  the  indebted- 
ness was  created  which  formed  t1ie 
consideration  of  one  note,  from  those 
persons  who  composed  the  firm  when 
the  indebtedness  was  created  which 
formed  the  consideration  of  the  other 
note). 

42.  Favrot  v.  East  Baton  Rouge 
Parish.  30  La.  Ann.  606. 

43.  Davidson  v.  Fletcher,  126  La. 
686,  62  S  761 :  Neugass  v.  New  Or- 
leans. 43  La.  Ann.  78,  9  8  26 ;  RIees 
V.  Bell,  39  La.  Ann.  1030,  3  S  183; 
LeveHch  v.  Adams,  15  La.  Ann,  810 ; 
Waldo  V.  Angomar,  12  La.  Ann.  74. 

"It  la  true  the  law  abhors  a  multi- 
plicity of  actions,  hut  It  means  actions 
against  the  same  person.  It  doen  not 
favor  the  collection  or  a  multiplicity 
of  actions  against  different  and  dis- 
tinct parties  in  the  same  suit."  Leve- 
rich  v,  Adams,  15  La.  Ann.  310,  311. 

[a]  ZUiurtntloas^(l)  Plaintiff  can- 
not cumulate  separate  and  distinct 
causes  in  contract  against  some  of 
defendants,  and  in  tort  against  the 
others,  defendants  having  no  common 
Interest  to  be  adjudicated  upon  In  one 
Judgment  Biggs  v.  Bell,  39  La.  Ann. 
1980,  S  8  188.  (2)  A  suit  against  the 
heirs,  for  a  settlement  and  partition 
of  a  succeaston,  cannot  be  cumulated 


with  actions  against  debtors  1,t 
amounts  due  from  them  to  the  soccs- 
slon.  Serret's  Succ.  4  La-  Ann.  IM. 
(3)  A  demand  for  tlie  partition  .f 
succession  property  cannot  be  cucce- 
lated  with  a  demand  for  the  partitl:* 
of  property  held  In  common,  wtttrr 
there  la  no  privity  of  estate  betv^ 
all  of  the  parties.  Mavor  v-  Anunc 
14  La.  Ann.  181.  (4)  A  clafm  t<f 
damages  against  a  sheriff  cannot  !» 
Joined  with  an  Interventional  deicaal 
setting  up  the  intervener's  titl<  i.i 
personal  property  attached  In  his  h*nd*- 
Gerson  v.  Jamar,  30  La.  Ann.  liii. 

[b]  Any  of  tlia  Oafandants  ni*T 
objaot  to  a  cumulation  of  several  -ii^- 
tlnct  causes  of  action  against  eevcal 
defendants,  unless  they  have  a  eoia- 
mon  Interest  to  be  adjudicated  ui' 
In  one  Judgment  Waldo  v.  Angoici.'. 
12  La.  Ann.  74. 

44.  Williams  v.  Pope  Mfg.  Ca.  SI 
La.  Ann.  186,  24  S  779  (holding  thai 
plaintiff  may  sue  in  both  an  Indivldua; 
and  a  representative  capacity  uf-  n 
causes  of  action  which  have  a  cen-- 
mon  origin). 

[a]  A  panat  may  sue  in  one  ar- 
tlon  for  dainages  accruing  to  him  per- 
sonally, and  for  damages  accrulce  t> 
his  mmor  child,  where  they  gro*  oJ" 
of  the  same  tort  Wllllains  v.  Pop« 
Mfg.  Co.,  51  La.  Ann.  18S,  24  8  "1: 
Curley  v.  Illinois  Cent  R.  Co.,  «•  Ll 
Ann.  810,  6  S  102 :  Clalraln  v,  Weftcn 
Union  Tel.  Co..  40  La.  Ann.  178,  1  S 
626. 

48.  KHtredge  v.  Race.  92  IT.  S.  M. 
28  L.  ed.  481  (holding  that  under 
Louisiana  code  of  practice  a  suit  ten 
be  brought  and  distinct  judgments  m- 
derad  against  a  defendant  as  adminis- 
tratrix of  her  deceased  husband,  f 
widow  In  community  and  as  tutrii  n 
his  minor  heirs).  Compare  Semt'r 
Succ,  4  La.  Ann.  100. 

4^   Il«ussade  v.  Hartman,  IC  u- 
117. 

47.  Black  U  D. 

ra]    Othar    deflnltloaa    axe;  'H 

"The  bringing  an  action  for  oaiy  • 

Eart  of  the  cause  of  action."  Bouvi-" 
,.  D.  (2)  "Dividing  It  [a  cause  >? 
action]  Into  two  parts  and  sulnE 
one  of  them."  English  L.  D.  (3)  "T^ 
split  a  cause  of  action  Is  to  Wi: 
separate  actions  for  parts  of  a  cUi^ 
or  several  actions  where  one  acti'^^ 
would  suffice."  Anderson  L.  D.  nt> 
verb.  "Split" 

48.  U.  S. — The  Haytlan  Republic. 
164  U.  B.  118.  14  set  992,  38  h 
930  ;  Baird  v.  U.  S..  96  U.  S.  430.  -* 
L.  ed.  703;  Kendall  v.  Stokes,  3  Knn 
87,  11  L.  M.  606  ;  Bemitt  v.  Sn!:!)- 
Powers  Logging  Co.,  184  Fed.  13^' 
Guardian  Trust  Ca  v.  Kansas  OIF 
Southern  R.  Co.,  171  Fed.  43.  96  CCK 
285,  28  LBAMS  620;  Claflln  v.  Msthfr 
Electric  Co.,  98  Fed.  699,  39  CCA  »]. 
Hughes  V.  Dundee  Mortg..  etc..  Co- 
26  Fed.  831 :  Hennequin  v.  Bamej.  H 
Fed.  680;  Bartels  v.  SAdI,  II  Fri 
841:  Chinn  v.  Hamlltui,  " 
2.686,  Hempst  428 
22  F.  Caa.  No.  ir  ~ 

Ala. — Jasper 
CfRaar,  111  AH* 
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difTerent  parts  of  such  a  demand,  the  pendency  of 
the  first  may  be  pleaded  ip  abatement  of  the  others,"* 
and  a  judgment  upon  the  merits  in  either  will  be 
available  as  a  bar  in  the  others." 

[$  277]  3.  Object  of  Rule.  The  object  of  the 
rule  is  to  prevent  repeated  litigation  between  the 
same  parties  in  regard  to  the  same  subject  of  con- 
troversy; to  protect  defendant  from  onneeesaary 
vexation;  and  to  avoid  the  costs  and  expenses 
incident  to  numerous  suits.*^^ 


278]  4.  Nature  and  AppUcfttioii  of  Bnle— a. 
In  CteneraL  The  rule  against  splitting  causes  of 
action  is  not  altogether  one  of  original  legal  right,** 
hut  is  rather  one  of  interposition  based  upon  prin- 
ciples of  public  policy  and  of  equity  to  prevent  the 
inconvenience  and  hardship  incident  to  repeated  and 
unnecessary  litigation."  It  does  not  mean  that 
plaintiff  cannot  sue  for  less  than  is  his  due,  but 
merely  that  if  he  does  so  he  may  be  precluded  from 
maintaining  another  action  for  the  remainder  of  the 


etc..  Alabama  R.  Ca  v.  Hmlein,  B6 
Ala.  S88 ;  CampbeU  v.  Hatchett,  SE 
Ala.  S48 ;  Robbtns  v.  Harrison,  SI  Ala. 
1 60 ;  Firemen's  Ins.  Co.  v.  Cochran, 
27  Ala.  2^8;  Oliver  v.  Holt.  11  Ala. 
S7  4,  4S  AmD  288. 

Ark. — Reynolds  v.  Jones,  98  Ark.  259, 
38  SW  151 :  Blak«Mr  v.  Ferguson, 
18  Ark.  847. 

Cal.— AganJ  ▼.  Valencia.  39  Cal.  292 ; 
Grain  v.  Aldrlch,  38  Cal.  B14,  99  AmD 
423 :  Herrlter  v.  Porter,  28  Cal.  386. 

Conn. — ^Wlldman  v.  Wlldman,  TO 
Conn.  TM.  41  A  1 ;  HetropolU  Utg.  Co. 
V.  Lrnch,  98  Conn.  469,  86  A  832; 
Welles  V.  Rhodes,  S»  Conn.  498.  82  A 
288;  Damon  v.  Denny,  64  Conn.  2fiS, 
7  A  409;  Burrltt  v.  B«Ify,  47  Conn. 
823.  39  AmR  79  ;  Marlboroush  v.  Sis- 
son,  SI  Conn.  332;  Pinney  v.  Barnes, 
17  Conn.  420  :  Avery  v.  Fitch.  4  Conn. 
362 ;  L.ane  v.  Cook,  3  Day  25B. 

Qa. — Evans  v.  Collier,  79  Qa.  319, 
4  SB  260 ;  Cunningham  v.  Morris,  19 
Ga.  B83,  66  AmD  611 ;  Planter's,  etc., 
Bank  v.  Chlpley,  Ga.  Dec.  60. 

-Hawaii.— $mfth  v.  Lindsay,  20  Ha- 
waii 330;  Holt  V.  Wong  Kwal,  18 
Hawaii  13. 

III. — Potter  V.  Gronbeck,  117  111.  404, 
7  NE  686  ;  McDole  v.  McDole,  109  111. 
452  ;  Nlckerson  v.  RockveU,  90  111. 
460  ;  Rosenmueller  v.  Lampe,  89  111. 
212,  81  AmR  74  ;  Clayes  v.  White, 
83  III.  540;  Thompson  v.  Sutton,  51 
111.  213;  Lucas  v.  Le  Compte,  42  111. 
303 :  Matthias  v.  Cook,  31  111.  83 ; 
Casselberry  v.  Forquer,  27  IIL  170 ; 
Robs  v.  Weber,  26  III.  221 ;  Stone  v. 
Pratt,  25  III.  25 ;  Camp  v.  Morgan,  21 
III.  255 :  Independent  Credit  Co.  v. 
South  Chicago  City  B.  Co.,  121  III.  A. 
695;  Ryan  v.  Waukesha  Spring  Brew- 
ing Co.,  63  111.  A.  334. 

Ind. — Roby  v.  Eggers,  130  Ind.  416, 
29  NE  896 ;  Brannenburg  v.  Indian- 
apolis, eta,  R.  Co.,  13  Ind.  108,  74 
AmD  269. 

Iowa. — Smith  Lumber  Co.  v.  Sisters 
of  Charity  of  Blessed  Virgin  Miary,  149 
Iowa  464,  126  NW  214  ;  Hogle  V.  Smith. 
139  Iowa  83,  118  NW  669:  Day  v. 
Brenton/  108  Iowa  482,  71  NW  SS8, 
98  AmSR  490 ;  Cobb  v.  lUlnola  Cent  R. 
Co.,  88  Iowa  901 ;  Sweeny  v.  Daugherty, 
23  Iowa  291 ;  Kennton  v.  Kelse^^  10 
Iowa  448 :  Davis  v.  Mllbum,  4  Towa 
246. 

Kan. — Wichita,  etc.,  R.  Co.  v.  Beebe, 
39  Kan.  466,  18  P  502 ;  Whitaker  v. 
Hawley,  30  Kan.  317,  1  P  603 ;  Madden 
V.  Smith,  28  Kan.  798. 

Ky.— Dils  v.  Justice,  187  Ky.  822,  127 
SW  472  ;  Davis  v.  Brown,  98  Ky.  476, 
32  SW  914,39  SW  634,  17  KyL  1428  ; 
Powell  V.  Weiler,  11  B  Mon.  186; 
Herndon  v.  Campbell,  9  KyL  681. 

La. — PYench  v.  Landls,  12  Rob.  985. 

Me. — Pomeroy  v.  Prescott,  106  Me. 
401,  79  A  898.  188  AmSR  847,  21 
AnnCas  674 ;  Ware  v.  Perdval,  91  Ue. 
391,  14  AmR  696. 

Ud.— Strike's  Case,  1  Bland  67. 

Masa. — Steams  v.  Qulnoy  Mut.  F. 
Ins.  Ca,  124  Mass.  91,  26  AmR  947: 
Bennett  v.  Hood.  1  Allen  47,  79  AmD 
795  :  BCarble  v.  Keyes,  9  Gray  221 ; 
Osborne  v.  Atkins,  6  Gray  423 ;  Warren 
v.  Comings,  6  Cush.  103 ;  Clark  v. 
Baker,  6  Mete  462  ;  Arnold  v.  Arnold, 
IT  Pick.  4 ;  Badger  v.  Tltcomb,  16  Pick. 
409,  29  AmD  911:  Hart  T.  Ffticerald, 
2  Mass.  609,  3  AmD  75. 

Mich. — Peo.  v.  Detroit,  etc..  R.  Co., 
167  Mich.  144.  121  NW  814 ;  Mllroy  v. 
Span-  Houatmin  Iron  Mln.  Ca,  48  Mich. 
831.  6  NW  887 :  Hartford  7.  Ins.  Co. 

savovOTt,  87  Hliili.  cot. 


Minn.- — O'Brien  v,  Manwaring,  79 
Minn.  86,  81  NW  746,  79  AmSR  426  ; 
Plerro  v.  St.  Paul,  etc.,  R.  Co.,  39  Minn. 
461,  40  NW  620,  12  AmSR  678;  Thomp> 
son  v,  Myrick,  24  Minn. .  4. 

Mo. — Summet  v.  City  Realty,  etc, 
Ca,  308  Mo.  601,  106  SW  614 ;  Taylor 
V.  Heitz,  87  Mo.  660;  Union  R..  etc., 
Co.  V.  Traube,  69  Ma  856;  Wagner  v. 
Jacoby.  26  Ha  632;  Stewmrt  v.  Dent 
24  Ma  111;  Gerhart  v.  Fout  67  Mo. 
A.  488;  Eprlght  v.  Kaufman.  86  Uo. 
A.  466. 

Mont — Cohen  v.  Clark,  44  Mont  161, 
119  F  776. 

Nebr. — ^Richardson  v.  Opelt  60  Nebr. 
180,  82  NW  377 ;  Johnson  v.  Payne, 
11  Nebr.  269,  9  NW  81;  Beck  v. 
Devereaux,  9  Nebr.  109,  2  NW  866. 

N.  H. — Kempton  v,  Sullivan  Sav. 
Inst,  63  N.  H.  531. 

N.  J. — Leggett  V.  Lipplncott  60  N. 
J.  L.  462,  14  A  677  ;  Wyckoff  v.  O'Nlel, 
71  N.  J.  Eq.  681,  63  982. 

N.  T.— Eddy  v.  Davis,  116  N.  Y. 
247,  22  NB  862  ;  CBeime  v.  Lloyd,  48 
N.  T.  248  [rev  31  N.  Y.  Super.  19]  ; 
Drayer  v.  Stouvenel,  38  N.  T.  219 ; 
Baker  v.  Hlgglns,  21  N.  Y.  897:  Secor 
V.  SturgiB,  16  N.  Y.  648 :  Goldberg  v. 
Eastern  Brewing  Co.,  139  App.  DIv. 
692,  121  NYS  465;  Maasch  v.  Graaer, 
123  App.  Div.  669,  108  NYS  64  ;  Hopf 
V.  Myers,  42  Barb.  270 ;  Shaffer  v.  Lee, 
8  Barb.  412;  McKnIght  v.  Dunlop,  4 
Barb.  86  [atf  6  N.  Y.  637,  66  AmD 
370] ;  Bowers  v.  Smith,  6  Sllv.  Sup. 
107,  8  NYS  226 :  Cogglns  v.  Bulwlnkle, 
1  B.  D.  Smith  434  ;  Fern  v.  Vanderbllt. 
13  AbbPr  72;  Smith  v.  Dittenhoefer,  1 
NYCltyCt  148 ;  Masterton  v.  Brooklyn, 

7  Hill  61,  42  AmD  38 ;  Fish  v.  Folley, 
6  Htll  64;  Bendemagle  v.  Cocks,  19 
Wend,  207  ;  Colvln  v.  Corwln,  16  Wend. 
667;  SIckels  v.  Pattlson,  14  Wend. 
267,  38  AmD  627  ;  Guernsey  v.  Carver, 

8  Wend.  492,  24  AmD  80;  Miller  v. 
Covert  1  Wend.  487  ;  Phillips  v.  Berlck, 
16  Johns.  1S6,  8  AmD  299. 

N.  C— McPhall  V.  Johnson,  109  N. 
C.  671.  13  SK  799  ;  Keams  v.  Heltman. 
104  N.  C.  832,  10  SB  467;  Jarrett  v. 
Self,  80  N.  C.  478;  Brltton  Thrail- 
klll,  60  N.  C.  829 ;  Wlnsfow  v.  Stokes. 
48  N.  C.  286,  67  AmD  248;  Amis  v. 
Amis,  29  N.  C.  219. 

Oh.— Ewing  V.  MoNalry,  20  Oh.  St 
316 ;  Stein  v.  The  Prairie  Rose,  17 
Oh.  at  471,  93  AmD  681. 

Pa.— Hill  v.  Joy.  149  Pa.  243,  24 
A  298  ;  Alcott  V.  Hugus,  106  Fa.  860 ; 
White  V.  Smith,  33  Pa.  186.  190,  76 
AmD  689  ;  Corbet  v.  Evans,  25  Pa.  310  ; 
Slmes  V.  Zane,  34  Pa.  242  ;  Carvlll  v. 
Garrlgues,  6  Fa.  162 ;  Ingraham  v. 
Hall,  11  Serg.  ft  R  78 ;  Elsenhower  v. 
Centralla  School  Dlst,  18  Pa.  Super. 
61. 

R.  I.— Potter  T.  Harvey,  84  R  I.  71, 
79,  80,  8t  A  818  [quot  Chl. 

S.  C. — Crips  T.Tralvanae,  16  8.  C.  L. 
80. 

Tenn. — Black  Caruthers.  6  Humphr. 
87:  Perkins  v.  Hadley,  4  Hayw.  148. 

Tex. — Ponton  v.,  Bellows,  22  Tex. 
681:  Henderson  v. 'Morrill.  12  Tex.  1; 
Hagerty  v.  Scott  10  Tex.  526  :  Francis 
V.  Northcote,  6  Tex.  186  ;  Pitts  v.  Ennls, 
1  Tex.  604  ;  Chevalier  v.  Rusk,  Dall. 
511;  Craig  v.  Broocks,  {Civ.  A.)  127 
SW  572;  International,  etc.,  R.  Co.  v. 
DonalBon,  2  Tex.  A.  Civ.  Cas.  I  238. 

Utah. — Bacon  v.  Raybould,  4  Utah 
357,  10  P  481,  11  P  610. 

Vt — Morey  v.  King,  51  Vt  883  ; 
Whitney  v.  Clarendon,  18  Vt  262,  46 
AmD  160;  Royalton  v<  Bosralton,  etc., 
Turnpike  Co.  14  Vt  811. 


Va.— HIte  V.  Long,  9  Rand.  (27  Va.) 
457,  18  AmD  719. 

Wis. — Ranney  v,  Hlgby,  12  Wis.  61. 

Eng. — Brunsaen  v.  Humphrey,  14  Q. 
B.  D.  141 ;  GambreU  v.  Falmouth,  4 

A.  A  E.  78,  31  ECL  61,  111  Reprint 
71S  ;  Moses  v.  Macferlan,  2  Burr.  1005. 

97  Reprint  676,  W.  Bl.  210.  99  Reprint 
120;  Sparry's  Case,  5  Coke  91a.  77 
Reprint  148;  Hambleton  v.  Veere,  8 
Saund.  169.  86  Reprint  919:  Hltchln 
V.  Campbell.  W.  Bl.  827,  89  Reprint 
487. 

,  See  Tootle  v.  Kent  12  Okl.  974.  71 
P  310. 

[a]  Aa  aotkm  mMbc  saUa  a 
tMnAOent  oe&vwy«Bo*  will  pneclude  a 
subsequent  action  to  compel  the  fraud- 
ulent grantee  to  account  for  rents  and 
profits,  the  latter  being  a  pkrt  of  the 
original  cause  of  action.  Maasch  v. 
Grauer.  123  App.  Dlv.-  969,  108  NY6  54. 

[b]  One  atteoUnr  the  validity  of 
a  obarter  of  a  railroad  company  must 
In  the  same  suit  urge  all  the  objections 
to  its  validity,  and  cannot  split  up  the 
cause  of  action.  Peo,  v.  Detroit,  eta, 
R.  Co.,  167  Mich.  144,  121  NW  814. 

49.    See  Abatement  and  Revival  [t 
Cyc  29]. 

sa  See  Judgments  [23  Cyc  1174]. 
81.    U.  S. — U.  S.  V.  Throckmorton. 

98  U.  S.  91,  26  L.  ed.  98;  Welch  v. 
Farmers'  L.  A  T.  Co.,  165  Fed.  691, 
91  CCA  399 ;  Lawrence  v.  U.  B.,  8  Ct 
Cl.  252. 

Hawaii. — Lowers  v.  Redhouse,  14 
Hawaii  290. 

Mich. — Dutton  V.  Shaw,  36  Mich.  481. 

Mo. — ^Moran  v.  Planklnton.  94  Ma 
837. 

N.  Y. — O'Dougherty  v.  RonlDgton 
Paper  Co.,  81  N.  Y.  499. 

Pa. — Logan  v.  Caffrey,  30  Pa.  199. 

R.  I.-— Potter  v.  Harvey,  84  R.  I. 
71,  79,  80,  82  A  812  [quot  Cyc]. 

Tenn.— willy  v.  Campbell,  99  Tenn. 
434,  42  SW  16,  43  LRA  161  and  note. 

Eng. — Brunsden  v.  Humphrey,  14  Q. 

B.  D.  141 ;  Ferrer's  Case,  9  Coke  7a, 
77  Reprint  268  ;  Sparry's  Caae^  6  Coke 
61a.  77  Reprint  148. 

[a]  TIM  MaaoB  of  tlie  nle  is  well 
expressed  by  the  maxims.  Nemo  debet 
bis  vexari  pro  una  et  eadem  eausa 
and.  Interest  rei  pubtlae,  ut  ^it  flnls 
lltlum.  U.  8.  V.  Throckmorton,  93  U. 
a  91,  26  L.  ed.  98.  See  also  Ghildberg 
V.  Eastern  Brewing  Co..  189  App.  Dlv. 
992,  121  NYS  496;  Logan  v.  Cartrey, 
80  Pa.  199 :  Potter  v.  Harvey,  84  R.  X. 
71   82  A  818. 

ha.  Lawrence  v.  U.  S.,  8  Ct.  Cl.  263, 
257  (where  the  court  said :  "The  rule 
which  forbids  the  splitting  of  demands 
is  not  altogether  an  original  ifegal 
right  of  a  defendant  but  an  equitable 
interposition   of  courts'  to  prevent  a 

Sultlpllcity  of  suits  upon  principles 
public  policy").    „ 

53.    Clafiln  v.  Mather  Electric  Co.. 
96  Fed.  699,  39  CCA  241  :  Hughes  v. 
Dundee  Mortg.,  etc.,  Inv.  Co.,  28  Fed. 
831 ;  Lawrence  v.  U.  S.,  8  Ct  Cl  252. 
267  (where  the  rule  Is  said  to  be  an 
"equitable   Interposition   of  courts  to 
prevent  a  multiplicity  of  suits  upon 
principles  of  public  policy")  :  Oppugh- 
erty  v.  Remington  Paper  Co.,  81  N. 
Y  496 

'"The  principle  contended  «or  Is  to 
prevent  vexatious  '"iKatlon.     A  milt 
knd  Judgment  for  part  of 
demand  Ind  payment  of  the 
do  not  actually  satlrfy 
But  the  policy  of  the        J?  "a'^2!?25S 
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same  demand."*  The  rale  i^inst  splitting  applies 
"whether  the  cause  of  action  arises  upon  contract  or 
upon  tortj"  and  is,  particularly  at  law,  uniformly 
recognized  and  strictly  adhered  to  in  cases  coming 
within  its  application,"  notwithstanding  it 'may  in 
particular  cases  result  in  loss  or  hardship  to  the 
party  against  whom  it  is  enforced;"  but  it  is  in- 
tended primarily  for  the  benefit  and  protection  of 
defendant,*^  who  is  alone  entitled  to  insist  upon  its 
enforcement,**  and  who  may  therefore  waive  its 
benefits.^  In  equity  the  enforcement  of  the  rule  is 
not  so  strict  as  in  actions  at  law,*^  and  even  at  law 
it  will  not  be  extended  to  cases  not  clearly  within 
its  application."  The  application  of  the  rule  ia  re- 
stricted entirely  to  claims  and  causes  of  action  which 
are  single  and  indivisible;"  and  it  does  not  prevent 
the  bringing  of  separate  actions  upon  separate  and 

up  and  sues  for  part,  he  shall  not 
subject  the  party  thus  sued  to  fulther 
expense  ana  litigation  as  to  the  other 
part ;  and  the  whole  demand  is,  there- 
fore, treated  as  merged  In  the  first 
judgment."  O'Dougherty  v.  Renaing- 
ton  Paper  Co.,  81  N.  Y.  496,  499.  "This 
defense  is  not  an  estoppel,  but  a  bar, 
founded  bn  a  rule  of  public  policy, 
as  just  and  expedient  as  the  statute 
of  limitations."  ■  Hughes  v,  Dundee 
Uortg.,  etc.,  Inv.  Co.,  26  Fed.  831,  8SS. 

ObjMt  OX  nU«  see  supra  |  277. 

64.  Steiglider  v.  Missouri  Pac.  R 
Co..  8g  Mo.  A.  611;  Corey  v.  Miller, 
12  R.  I.  S37.  See  also  Lewers  v.  Bed- 
house,  14  Hawaii  290  ;  Crouse  v.  Derby- 
shire, 10  Mich.  47d,  82  AmD  61. 

"It  is  not  meant  by  this  rule  that 
the  plaintiff  must  Join  in  one  action 
every  demand,  which,  under  the  rules 
of  law,  he  might  Join,  but  It  is  only 
meant  that,  where  he  has  but  one 
cause  of  action,  he  shall  have  but  one 
cbance  to  litigate.  He  cannot  sue  for 
a  portion  now,  and  a  portion  at  some 
other  time."  Steiglider  v.  Missouri 
Pac.  B.  Co.,  38  Mo.  A.  611,  616. 

58.  Secor  v.  Sturgla,  16  N.  T.  648 : 
ParrlngtOD  v.  Payne,  16  Johns.  (N.  T.) 
4SS;  ^krvUl  v.  Garrtjnies,  6  Pa.  162; 
Saddler  v.  Apple,  9  Hmnphr.  (Tenn.) 

Aotbnw  «x  eomteaeta  see  Infra 
II  2S5-1S7. 

AoUou  ax  dtflloto  see  Infra  i|  S98- 
SOS. 

06;  Burrltt  v.  Belfy,  47  Conn.  323, 
36  AmB  79.    See  also  supra  g  276. 

67.  Burrltt  v.  Belfy,  47  Conn.  328, 
329,  36  AmR  7ft  (where  the  court 
said:  "The  result  of  the  plaintiff's  at- 
tempt to  split  his  cause  of  action  will 
be  the  loss'  of  the  priiiclpal  part  of 
his  d*bt.  which  is  to  be  regretted. 
But  the  law  ceases  to  be  law.  It  ceases 
to  promote  Justice,  if  It  is  changed 
for  every  case.  .  The  greatest  good  to 
the  rrreatest  number  requires  a  firm 
adherence  to  Just  general  principles"). 

58.  Welch  V.  Farmers'  L.  &  T.  Co., 
166  Fed.  561.  91  CCA  399  ;  Claflln  v. 
Mather  Electric  Co.,  9S  Fed.  699,  39 
CCA  241  [rev  87  Fed.  795]. 

69.  Welch  V,  Farmers'  L.  &  T,  Co., 
165  Fed.  561,  91  CCA  399  ;  Maralou 
V.  Ploche,  8  Cal.  522, 

In  tlia  CM*  of  oonnterolalms.  plain- 
tiff in  the  main  action  occupies  the 
position  of  defendant  with  reKard  to 
the  counterclaim,  and  is  entitled  to 
the  benefit  of  the  rule.    See  Infra  I  284. 

60.  Claflln  v.  Mather  Electric  Co.. 
98  Fed.  699,  89  CCA  241  [rev  87  Fed. 
7851. 

^llttlnff  by  oonMat  see  infral  280. 

ei.  Welch  V.  Farmers'  Lv  A  T.  Co., 
165  Fed.  661,  99  CCA  89» ;  O'Doiu^erty 
V.  Bemlngton  Paper  Co.,  81  N.  T.  496. 

principle  is  rigidly  enforced  in 
common-law  actions,  but  there  must  be 
many  cases  tn  equity  where  the  courts, 
having  ample  power  so  to  mold  the 
relief  granted  as  to  prevent  Injustice. 
wfU  not  enforce  it  unless  eoulty  In  the 
particular  case  requires  it''^  O^Doagh- 
erty  v.  Bemlngton  Paper  Co.,  81  N. 
Y.  496,  600. 


distinct  causes  of  action,"  whether  such  eanses  arise 
out  of  contract  or  tort,*"  and  notwithstanding 
they  are  of  such  a  character  that  they  might 
properly  be  joined  in  the  same  action,**  tbia 
circumstance  being  immaterial  except  as  au- 
thorizing the  court  in  proper  cases  to  order  a 
consolidation  of  the  different  actions.*"'  Nor  is 
there  any  splitting  of  causes  where  the  demand 
which  is  the  subject  of  the  second  action  was 
not  due  at  the  time  of  the  first  action."" 

[$  279J  b.  What  Oonstitates  a  Sin^  Cause  of 
Action.  It  follows  from  the  foregoing  statement*" 
that  the  application  of  the  rule  against  splitting  in- 
volves a  consideration  of  what  constitutes  a  single 
cause  of  action  or  entire  demand.^**  This,  as  has 
been  frequently  observed,  is  often  in  particular  cases 
a  difficult  question,'^  and  no  definite  and  precise  rule 


62.  Secor  v.  Sturgis,  16  N.  T.  548. 
560  (where  the  court  said:  "The  rule, 
although  a  salutary  one.  Is  of  a  tech- 
nical character,  and  a  case  must  be 
brought  strictly  within  it  to  give  it 
effect"  >  ;  Brunsden  v.  Humphrey,  14 
Q.  B.  D.  141. 

63.  Nathans  v.  Hope,  77  N.  T.  420 ; 
Secor  V.  Sturgla,  16  N.  Y.  648.  See 
also  cases  infra  note  64. 
.  64.  U.  S. — The  Haytlan  Bepublic, 
164  U.  S.  118,  14  set  992,  38  L.  ed. 
980;  Stark  v.  Starr,  94  U.  S.  477,  24 
L.  ed.  276  ;  Bartels  v.  Schell,  16  Fed. 
341. 

Conn. — Metropolis  Mfg.  Co.  V.  Lynch, 
68  Conn.  469,  478,  aS  A  832. 

HawalL — ^Walsh  T.  Lawson,  80  Ha- 
waii 69 ;  Holt  T.  Wonc  Kwal,  18 
Hawaii  13. 

La. — In  re  Dlmmlck,  111  La.  666,  36 
S  801. 

Nebr. — Richardson  v.  Opelt,  60  Nehr. 
180,  82  NW  877  ;  Beck  v.  Devereaux, 
9  Nebr.  109,  2  NW  366. 

N.  y. — Perry  v.  Dickerson,  85  N.  T. 
346,  39  AmR  668 ;  Nathans  v.  Hope, 
77  N.  Y.  420 ;  Secor  v.  Sturgis,  16  >f. 
Y.  648;  Bruce  v.  Kelly,  6  Hun  229  ; 
Paige  V.  Wilson,  21  N.  Y.  Super.  294  ; 
Cashman  v.  Bean,  2  Hilt  340 ;  Fox  v. 
Phyfe,  36  Hlsc  207,  78  NY8  149; 
Shelnart  V.  lUtchle,  115  NTS  117; 
Phillips  V.  Be  rich,  1<  John&  186,  8 
AmD  29». 

Tenn.— Johnson  v.  Pirtle,  1  Swan  262. 
Eng. — Brunsden  v.  Humphrey,  14  Q. 
B.  D.  141. 

N.  B.~Ex  p.  Lynott,  26  N.  B.  126. 
"The  rule  does  not  prevent,  nor  is 
there  any  principle  which  precludes, 
the  prosecution  of  several  actions  upon 
several  causes  of  action."  Secor  v. 
Sturgis,  16  N.  Y.  648.  654. 

ra]  Ulnrtratlons^d)  The  lia- 
bility of  a  partnership  on  a  contract 
and  a  liability  of  one  of  the  partners 
for  fraudulent  misrepresentations  in- 
ducing the  contract  give  rise  to  separate 
causes  of  action  for  which  dirTerent 
actions  may  be  maintained.  Goldberg 
V.  Dougherty,  39  N.  Y.  Super.  189 ; 
Morgan  v.  Skldmorc,  3  AbbNCas  (N. 
Y.)  92.  (2)  A  Judgment  for  the  claim- 
ant, in  a  trial  of  the  right  of  property 
under  the  statute,  will  not  preclude  a 
subsequent  action  by  him  to  recover 
damages  for  the  tortious  taking  of  his 
property  under  the  execution.  Lenoir 
V.  Wilson,  36  Ala.  600.  (8)  Claims 
for  taxes  for  different  years  are  dis- 
tinct claims,  each  giving  rise  to  a 
separate  cause  of  action.  Davenport 
V.  Chicago,  etc.,  R.  Co.,  38  Iowa  633. 
(4)  Income  and  property  taxes,  al- 
though for  the  same  year,  constitute 
separate  causes  of  action  and  may  be 
sued  for  separately.  Holt  v.  Wong 
Kwal,  IS  Hawaii  18.  (5)  Legal  and 
equitable  causes  of  action,  a1thougl\ 
they  arise  out  of  the  same  transaction, 
are  not  required  to  be  Joined,  and 
may  be  made  the  subject  of  different 
actions.  Bruce  v.  Kelly,  5  Hun/<N.  T.) 
229. 

66.  Perry  v.  Dickerson,  86  N.  T. 
845,  19  AmR  668;  Nathans  v.  Hope, 


77  N.  Y.  4S0 :  Secor  v.  Sturgis,  16  N. 

Y.  648, 

Actions   «   oontraotn    see  infra 

II  286-297. 

AoUona  ex  Oallcto  see  Infra  ||  298- 
308. 

66.  Hawaii. — ^Walsh  v.  Lawson,  20 
Hawaii  69;  Holt  v.  Wons  Kwal,  18 
Hawaii  13. 

Nebr.— Beck  V.  Devereaux,  9  Nebr. 
109,  2  NW  365. 

N.  Y. — ^Perry  v.  Dlckers<Mi,  85  N.  Y. 
345,  89  AmR  663;  Secor  v.  Sturgis, 
16  N.  Y.  64S;  Phillips  v.  Berlck,  16 
Johns.  136,  8  AmD  299. 

Philippine. — Hennanos  v.  Hermanos, 
19  Philippine  104. 

Tenn. — Johnson  v.  Pirtle.  1  Swkn  262. 

N,  B. — Ex  p.  Lynott,  26  N.  B.  126. 
,  See  also  cases  supra  note  64. 

[a]  AltlioTifli  a  vtatat*  authorlsM 
plaintiff  to  Join  certain  distinct  causes 
of  action,  this  Is  merely  a  prtvtlege  ot 
which  he  may  or  may  not  avail  him- 
self in  his  discretion.  Burr  v.  Wood- 
row,  1  Bush  (Ky.)  602:  Gregory  v. 
Hobbs,  93  N.  C.  J™ 

67.  Penr  v.  Dickerson,  85  N.  Y. 
346;  39  AmD  668 ;  Secor  v.  Sturftls,  16 
N.  T.  548;  Herman  as  v.  Hermanos,  19 
Philippine  104. 

OoomflUatlOB  of  aotloms  see  infra 
I  808  et  seq. 

68.  Adams  V.  International  Supply 
Co.,  61  W.  Va.  401.  56  SB  607. 

69.  See  Bupra  i  278. 

TO.  Burrltt  v.  Belfy,  47  Conn.  333, 
36  AmR  79;  Perry  v.  Dickerson,  85  N. 
Y.  345,  39  AmR  663;  Secor  v.  Sturgla. 
16  H.  Y.  548;  Hill  v.  Joy,  149  Pa.  243, 
24  A  293. 

73,  Conn. — Burrltt  v.  Belfy,  47 
Conn.  323,  36  AmR  79. 

111.— Dulaney  v.  Payne,  101  HI.  325, 
40  AmR  205. 

Kan. — Madden  v.  Smith.  28  Kan. 
798 

N.  Y. — Perry  v.  Dickerson,  85  N.  Y. 
345,  39  AmR  663;  Secor  v.  Sturgis, 
16  N.  T.  648. 

Pa.— HUl  V.  Joy,  149  X>.  243,  24  A 
293.  ^ 

Eng. — Brunsden  v.  Humphrey,  14 
Q.  B.  D.  141. 

"What  constitutes  an  entire  or 
single  demand  Is  often  a  question  of 
much  difficulty,  and  the  decisions  of 
different  courts  are  not  In  harmony 
on  the  question."  Dulaney  v,  I^yne, 
101  111.  325,  330,  40  AmR  206. 

[a]  "The  CU9S  «li«T«  snob  dUneal- 
ties  nsnallj'  arls*  are  those  where  there 
are  running  accounts  for  goods  sold, 
money  l<Ait  or  paid,  or  labor  per- 
formed, at  different  times;  or  where 
there  Is  only  one  contract  wltli  stipu- 
lations for  payments  or  acts  to  be 
done  at  different  times,  and  more  than 
one  payment  has  become  due  when  the 
flrat  suit  is  broocht."  Burrltt  v. 
Belfy,  47  Conn.  323,  328,  l«  AmR  79. 

[b]  Change  from  one  class  to  sa- 
othsr^It  has  been  suggested  that 
claims  originally  constituting  an  en- 
tire demand  may  become  separated, 
and  in  turn  may  again  become  an  en- 
tire demand  and  be  again  separated. 
Sec  Stlckd  v,  Stwle^U  iWioh-  ^6(^ 
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for  itB  determmation  can  be  laid  down/'  although 
there  are  various  tests  which  have  been  suggested 
and  applied/^  So,  while  there  is  apparently  no  con- 
flict as  to  the  general  rule  against  slotting/*  the 
4iffleulty  of  disoriminating  between  demands  which 
are  single  and  entire  and  those  which  are  several  has 
led  to  some  conflict  and  confusion  in  its  application 
to  particular  cases.^^  The  question  must  often  be 
determined  not  by  ^neral  rules,  but  by  reference  to 
the  facts  and  circumstances  of  the  particular  case 
and  it  is  to  be  observed  tbat  separate  causes  of 
action,  for  which  separate  actions  may  be  main- 
tained, may  arise  not  only  out  of  separate  and  dis- 
tinct acts,  contracts,  or  transactions,  but  also,  in 
some  cases,  out  of  the  same  act,  contract,  or 
transaction." 

[$  280]  6.  Effect  of  Oonaeut.  As  the  rule  i^ainat 
splitting  is  for  the  protection  of  the  debtor,"  he  may 


S52,  1  NW  104<  <where  the  eoort. 
irlu)  releronce  to  two  bills  of  goods 
sold  on  dlfl«r«nt  torms  of  credit,  said: 
-ta  ahoiX  if  th«  two  bills  constituted 
one  deoumd  In  their  orlarln,  they  must 
liave  become  two  for  all  legal  pur- 
poses when  the  one  fell  due  before 
the  other,  and  If  united  again  by  the 
other  falllnir  due.  they  would  be 
sgaln  separated  when  the  remedy 
upon  one  was  barred,  or  whenever 
anything  occurred  which  should  ren- 
der one  the  subject  of  a  suit  when 
the  other  was  not"). 

7a.  Hill  V.  Joy,  14»  Pa.  243,  246.  24 
A  29S  (where  the  court  aaid:  "There 
Is  no  precise  rule  for  determining 
what  makes  an  entire  cause  of  action. 
It  depends  upon  the  faots  of  the  par- 
ticular case,  and  Is  often  a  dllHcult 
question"). 

73.  See  Secor  v.  Sturgls,  16  N.  T. 
648:  Maine  v.  U.  S.,  38  Ct.  CI.  531; 
Brunsden  t.  Humphrey,  14  Q.  B.  D. 
141:  and  cases  Infra  this  note. 

[a]  Test  arising  out  of  one  ov  MV- 
•rel  acts  or  oontraots. — "The  true 
distinction  between  demands  or  rights 
or  action  which  are  single  and  en- 
tire, and  these  which  are  several  and 
distinct  is,  that  the  former  Immedi- 
ately arise  out  of  one  and  the  eame 
act  or  contract,  and  the  latter  out  of 
different  acts  or  contracts.  Perhaps 
as  simple  and  safe  a  test  as  the  sub- 
ject admits  of,  by  which  to  determine 
vhether  a  case  belongs  to  one  class 
or  the  other.  Is  by  Inquiring  whether 
It  rests  upon  one  or  several  acts  or 
agreements."  Secor  V.  Sturgta,  16 
n:  T.  548,  558.  See  also  BartelB  v. 
Schell,  IS  Fed.  341. 

rb]  Tsst  of  iOsntttr  of  •vMsnos. — 
"The  best  test  of  entirety,  perhaps. 
Is  Vhether  the  same  evidence  is 
necessary  to  support  all  branches  of 
the  claim.' "  Maine  v.  U.  S.,  36  Ct. 
O.  531,  654.  See  also  Brunsden  v. 
Humphrey,  14  Q.  B.  D.  141. 

[cj  Test  of  Inanlzles  and  findings 
lavoiTed. — Again  u  has  been  said  that 
If  the  InvestT^tlon  Involves  separate 
and  Independent  Inquiries  and  llnd- 
ings,  breaches.  Items,  or  transactions 
should  be  held  to  be  Independent 
causes  of  actions,  although  they  arise 
out  of  th«  same  eontraiot.  Boyee  v. 
Christy,  47  Ma  70:  State  r.  Dulls.  46 
Ha  S»:  Howard  v.  Claiic.  43  Mo.  144. 

[d1  Vsat  flf  SBtlnBSsa  of  ooaM- 
•latmi^d)  It  has  also  been  said 
that  the  entirety  or  aeverableneas  of 
the  contract  may  not  depend  upon  the 
exclustvenesa  of  the  subject  or  the 
multiplicity  of  the  Items  composing 
It,  but  on  the  entlreness  of  the  con- 
sideration or  Its  express  or  Implied 
apportionment  to  the  several  items 
constituting  Its  subject.  Lucesco  Oil 
Co.  V.  Brewer.  66  Pa.  851.  (2)  If  the 
consideration  Is  exclusive,  the  con- 
tract Is  entire,  whatever  the  number 
or  variety  of  Items  expressed  In  Its 
subject  (LuccBCO  OH  Co.  v.  Brewer, 
66  Pa.  Blgg  V.  Whlslclng,  14  C. 

B.  195.  78  teCL.  195.  1S9  Reprint  80); 
<3>  but  If  the  consideration  Is  appor- 


tioned' expressly  or  impliedly  to  each 
of  these  Items,  the  contract  Is  sever* 
able  (Lucesco  Oil  Co.  v.  Brewer,  66 
Pa.  361). 

74.  See  Burrltt  v.  Belty,  47  Conn. 
823.  86  AmR  79;  Madden  T.  Smith.  28 
Kan.  798;  Perry  t.  DIckerson,  86  K.  T. 
346,  39  AmR  663.  See  also  generally 
supra  i  274. 

7B.  Burrltt  v.  Belfy,  47  Conn.  333, 
it  AmR  79;  Duluiey  v.  Payn^  101 
HL  825,  40  AmR  306;  Madden  v.  Smith, 
38  Kan.  798;  Perry  v.  DIckerson,  85 
N.  T.  346,  39  AmR  663.  See  also 
Seoor  V.  Sturgis,  16  N.  T.  648;  Bruns- 
den T.  Humpnrer.  14  Q.  R  D.  141. 

76.   Hill  V.  Joy,  149  jPa.  S43,  34  A 

T/.  Perry  v.  DIckerson,  86  N.  Y. 
345,  39  AmR  663. 

Sane  oon tract  see  infra  9  286. 
■ame  tort  see  infra  )  298. 

78.  Clafltn  v.  Mather  Electric  Co., 
98  Fed.  699,  39  CCA-  241.  See  also 
casen  Infra  note  79,  and  generally 
supra  S5  277,  278. 

79.  u.  S. — Southern  Pac.  R.  Co.  v. 
IT.  8^186  Fed.  737,  108  CCA  607  [aft 
157  Fed.  96];  Claflln  v.  Mather  Elec- 
tric Co.,  98  Fed.  699,  89  CCA  241 
[rev  87  Fed  796]. 

Ala.— Jasper  Mercantile  Co.  v. 
O'Rear.  112  Ala.  247,  20  S  588  (hold- 
ing, however,  that  the  consent  of  one 
partner  to  split  a  firm  debt  Is  Insuf- 
ficient); Herrln  v.  Buckelew,  37  Ala. 
585. 

Ga. — McDonald  v.  Tlson,  94  Oa.  649, 

20  SB  427. 

Ky. — Tjouisvllle  Bridge  Co.  V.  Louls- 
vtlle,  etc.,  R.  Co.,  116  Ky,  268,  75 
SW  386,  25  KyL  406. 

Mass. — Baker  v.  Jewell,  6  Hass. 
460.  4  AmD  162;  Austin  v.  Walsh.  2 
Mass.  401. 

Mo, — St.  lioula  Fourth  Nat.  Bank 
V.  Noonan,  88  Mo.  372;  Morgan  v.  St. 
Louis,  etc.,  R.  Co.,  Ill  Mo.  A.  721. 
86  SW  690;  Gerhart  v.  Font,  67  Mo. 
A.  423. 

N.  T. — Carrlngton  v.  Crocker.  87 
N.  T.  836,  4  AbbPrNS  836;  Mills  v. 
Garrison,  3  Abb.  Deo.  297,  3  Keyes  40 
(where  the  debtor  agreed  that  If  the 
creditor  would  forbear  to  sue  upon 
the  whole  demand,  and  would  bring 
suit  on  a  part,  the  debtor  would  pay 
the  whole  claim  If  there  was  a  re- 
covery). And  see  Hlllard  v.  Mis- 
souri, etc..  R.  Co.,  20  Hun  191  [aff 
86  N.  T.  441]  (where,  on  defendant's 
objection  as  to  a  part  of  the  claim 
sued  on,  plaintiff  withdrew  that  part 
from  the  consideration  of  the  Jury); 
Gardner  v.  Patten,  16  NTS  824. 

N.  C— Boyle  v.  Bobbins,  71  N.  C. 
130  (holding  that  ratification  of  an 
assignment  of  a  part  of  a  debt  la 
evidence  of  a  severance  for  the  pur- 
pose of  Jurisdiction). 

Oh.— Pox  v.  Althorp,  40  Oh.  St,  822. 

Pa. — Marsh  v.  Pier,  4  Rawle  273, 
26  AmD  131. 

Tenn. — Tomeney  v.  Semmes,  5 
Helsk.  662;  Dews  v.  Bastham,  6 
Terg.  297. 

[a]   BtfeMW  fnm  jol&t  eMOtterir- 


waive  its  benefits  by  expressly  or  impliedly  consent- 
ing to  the  institution  of  separate  actions  upon  a 
single  demand;'*"  and  such  waiver  will  be  implied 
from  a  failure  to  make  any  objection  on  this  ground 
in  the  trial  court.*" 

281]  6.  Effect  of  Ignorance^  Fraud,  or  Mis- 
take. A  party  who  splits  a  single  cause  of  action 
will  not  be  relieved  from  the  application  of 
the  rule  against  splitting  because  of  a  mis- 
apprehension as  to  the  effect  of  such  a  pro- 
ceeding;^ bnt  on  the  other  hand,  the  rule 
against  splitting  will  not  be  applied  where  plain- 
tiff at  the  time  of  bringing  his  first  action 
is  ignorant  of  the  facts  in  regard  to  the  con- 
stituent elements  of  his  cause  of  action,"'  as  where 
he  is  ignorant  of  the  true  amount  or  items  of  his 
claim,  or  of  the  full  extent  of  the  wrongs  received 
or  injuries  done,^  unless  sach  ignorance  is  due  to 

While  as  a  general  rule  Joint  credl- 
,tors  cannot  divide  their  claim  so  as 
to  give  to  each  the  right  to  maintain 
a  separate  action,  yet  it  the  debtor 

Jrocures  a  release  from  some  of  the 
olnt  creditors  he  cannot  object  to 
several  suits  In  equity  by  the  others. 
Upjohn  V.  EwluKiS  Oh.  8t  12. 

80l  Southern  Pac.  R.  Co.  v.  V.  S.. 
186  Fed.  737,  108  CCA  607  [aff  167 
Fed.  96];  J.  F.  Hall-Martin  Co.  V. 
Hughes,  18  Cal.  A.  613,  123  P  617; 
McDonald  v.  Tlson,  94  Ga.  549,  20 
SE  427;  Fox  v.  Althorp,  40  Oh.  St. 
322.    See  also  oases  supra  note  79. 

81.  Buck  V.  Wilson,  113  Pa.  423. 
6  A  97. 

as.  Moran  v.  Plankinton,  64  Mo. 
337;  Gedney  v.  Gedney,  160  N.  T. 
471,  475,  66  NE  1  (where  the  court 
said:  "Of  necessity,  the  splitting  up 
of  accounts,  or  demands,  implies,  on 
the  part  of  the  suitor,  a  conscdous  act, 
or  knowledge").  See  also  Judgments 
[23  Cyc  1180]. 

"Now,  It  Is  quite  obvious,  that  such 
prohibition  [against  splitting]  pre- 
supposes knowledRe  of  the  constit- 
uent elements  of  the  cause  of  action 
sought  to  be  unwarrantably  divided. 
If  this  be  true,  and  It  be  true  also 
that  the  law  does  not  require  what  Is 
Impossible,  then  It  must  needs  follow, 
that  a  party  should  not  be  precluded 
in  consequence  of  a  former  action. 
If  such  action  were  brought  In  un- 
avoidable if^orance  of  the  full  ex.- 
tent  of  the  wrongs  received  or 
Injuries  done."  Horan  v.  Plankinton, 
64  Mo.  337,  338. 

83.  Conn. — "Kdne  v.  Morehottse,  46 
Conn.  300. 

Mich. — Johnson  'V.  Provincial  Ins. 
Co..  12  Mich.  216,  86  AmP  49. 

Mo. — Moran  v.  Plankinton,  64  Mo. 
337;  Morgan  v.  St.  Louis,  etc..  R.  Co., 
Ill  Mo.  A.  721.  S6  SW  590;  Edmons- 
ton  V.  Jones,  96  Mo.  A.  83,  69  SW  741; 
Cunningham  v.  TTnlon  Casualty,  etc., 
Co..  82  SIo.  A.  607. 

N.  Y. — Gedney  v.  Gedney,  160  N.  T, 
471.  55  NE  1. 

Vt.— Post  V.  Smllle,  48  VL  185; 
Stevens  v.  Damon,  29  Vt.  521. 

[a]  nivstvatlou,— ![1)  The  excep- 
tion to  the  rule  against  splitting,  as 
stated  In  the  text,  has  been  held  to 
apply  so  as  not  to  preclude  a  second 
action  where  plaintiff  has  In  his  first 
action  sued  for  only  a  part  of  a  con- 
tractual  demand,  believing  that  the 
remainder  had  been  paid  (Kane  v. 
Morehouse,  46  Conn.  300;  Conklin  v. 
Field.  37  HowPr  (N.  T.)  455);  (2)  or 
sued  for  only  a  part  of  the  articles 
taken  by  defendant,  not  knowing  that 
other  articles  had  also  been  converted 
(Moran  v.  Plankinton,  64  Mo.  337); 
(3)   or  sued  for  only  a  part  of  the 

firoperty  injured  by  a  fire,  not  know- 
ng  that  other  property  had  also 
been  Injured  (Morgan  v.  St.  Louis, 
etc.,  R.  Co..  Ill  Mo.  A.  721,  86  SW 
590);  (4)  or  sued  for  only  a  part  of 
the  goods  In  the  custody  of  a  ware- 
houseman, which  the  latter  rel!used  to 
surrender,  plalntlfC  oot  knowing  that 
Digitized  by  V^UUvlC 


1110  [1C.J.] 


ACTIONS 


281-^ 


his  ova  f&alt  or  n^ligence,**  and  this  rale  is 
particularly  applicable  where  plaintiJEE's  ignorance 
of  what  was  omitted  was  due  to  a  fnuduient 
concealment  thereof  by  defendant."" 

282]  7.  Splitting  to  Confer  Jurisdiction.  A 
sin^e  cause  of  action  or  entire  demand  cannot  be 
split  up  into  different  parts  so  as  to  bring  the  same 
within  the  jurisdiction  of  a  court  of  limited  juris- 
diction,** except  where  defendant  consents;"'  but  if 
the  causes  of  action  are  separate  and  distinct,  dif- 
ferent actions  may  be  brought  thereon  in  a  court  of 
Ibnited  jurisdiction,  although  they  nii^t  have  been 
joined  in  one  action  in  a  h^her  court. 

283]  8.  SpUtting  by  Partial  Aadgnmoiti. 
As  a  general  rule,  a  single  cause  of  action  or  elaim 
arising  out  of  an  entire  contract  cannot  without  the 


debtor's  consent  be  split  up  by  means  of  partial 
assignments,  so  as  to  become  the  subject  of  different 
actions;"  but  as  in  other  cases  this  may  be  done  with 
the  debtor^B  eonsent,""  and  even  without  his  consent 
a  partial  assignment  may  be  enforced  in  equity  if 
the  other  persons  interested  are  brought  in  as  par- 
ties to  the  suit.'^  The  rule  against  splitting  by  as- 
signments is  inapplicable  where  the  ass^nment  is  of 
separate  and  distinct  causes  of  action,*^ 

284]  9.  SpUttinc  of  Set-Off  oi  Oonnterclaim. 
The  rule  against  splitting  causes  of  action  is  ap[di- 
cable  to  the  splitting  of  a  set-off  or  counterclaim  by 
defendant}"  and  consequently  defendant  cannot 
split  up  an  entire  claim,  using  one  part  as  a  set-off 
or  eoonterelaim  in  one  action,  and  making  the  re- 
mainder the  subject  of  a  separate  action."   The  rule 


the  warehouaeman  also  bad  other 
goods  In  his  possession  to  which 
plaintllX  was  entitled  (Hisley  v. 
Squire,  63  Barb.  *(N,  Y  )  2SU);  (5) 
and  also  in  actions  fo        -  <onal  1q- 

turles  where  plaintiff  e  <  time  of 
Is  first  action  was  ui  \  ,.l.ilily  is- 
norant  of  the  extent  oi  Uk  injuries 
sustained  (Cunningha  m  v.  1 '  n  ion 
Casualty,  etc.,  Co.,  82  Mo.  A.  tf?;. 

84,  Macon,  etc.,  R.  Co.  v.  Garrard, 
64  Ga.  327  (holding  that  if  plaintiff 
Is  In  possession  of  the  means  of  as- 
oertalnlne  the  full  extent  of  his  claim, 
and  his  failure  to  do  so  Is  due  to  his 
own  fault  and  neglect,  the  general 
rule  against  splitting  will  apply). 

85.  Johnson  v.  Provincial  Ins.  Co., 
12  Mich.  216,  86  AmD  49.  gee  also 
U.  S.  V.  Throckmorton,  98  U.  S.  61, 
26  L.  ed.  93. 

so.  Ala. — Wharton  v.  King,  69  Ala. 
866. 

Del. — Messlck  v.  Dawson,  2  Del.  50. 

Qa. — Floyd  v.  Cox,  72  Ga.  147; 
Planters',  eta.  Bank  t.  Chlpley,  Oa. 
Dee.  69;  Ex  p.  Gale,  R.  U.  Cbarlt. 
814. 

Hawaii. — PhlUlpB  v.  tiun  Chong  Co., 
14  Hawaii  296;  Lewers  v.  Ztedhouse, 
14  Hawaii  290. 

111. — Lucas  V.  L.e  Compte,  42  HI. 
»03. 

Ky.— Pilcher  v.  Ligon,  91  Ky.  228, 
16  SW  61S,  12  Kyli  8«0. 
Xia. — State  v.  Third  Justice,  15  La. 

Ann.  660. 

Minn. — Bunker  v.  Hanson,  99  Minn, 
426,  109  NW  827. 

Miss. — Vlcksburg  Waterworks  Co. 
T.  Ford,  97  Miss.  198,  62  S  208;  Pitt- 
tnan  v.  Chrisman,  69  Miss.  124;  Ash 
.T.  Lee.  61  Miss.  101;  Morris  v.  Shry- 
ock,  60  Miss.  690;  Scofleld  v.  Pen- 
sons,  28  Miss.  402. 

Mo. — Robblos  v.,  Conley,  47  Mo.  A. 
502. 

N.  T. — ^Dnsenbury  v.  Hablsreitlnger, 
72  Misc.  61,  129  NTS  2:  Stevens  v. 
XxKkwood,  13  Wend.  G44.  28  Am1>  492; 
Willard  V.  Sperry,  16  Johns.  121. 

N.  C. — Simpson  v.  El  wood.  114  N.  C. 
628,  19  SB  598:  McPhall  v.  Johnson, 
109  N.  C.  671,  18  SE  799:  Magruder  t. 
Randolph,  77  N.  C.  79;  Boyle  v.  Rob- 
bins,  71  N.  C.  180;  Waldo  v.  Jolly.  49 
N.  C.  173. 

Philippine.— Vlllaseflor  v.  Brlanger, 
19  Philippine  674. 

Tenn. — Johnson  v.  Plrtle,  1  Swan 
262;  Carraway  v.  Burton,  4  Humphr. 
JOS.  „ 

W.  Va. — Hale  v.  Weston,  40  W.  Va. 
318,  21  SE  742. 

Ont. — McDonald  v.  Dowdall.  28  Ont. 
212:  Clark  v.  Barber,  26  Ont.  47. 

See  also  Justices  of  the  Peace  [24 
Cyc  4721. 

Ta]  Whers  different  penalties  liave 
1w«n  Inonrred  under  a  statute,  all 
which  have  been  incurred  at  the 
time  an  action  is  brought  constitute 
one  demand,  and  separate  actions  for 
the  different  penalties  cannot  be 
maintained  In  a  court  not  having 
Jurisdiction  of  the  entire  amount.  Mo- 
bile, etc..  R.  Co.  V.  State.  51  Miss. 
187.  But  see  Whitehall  v.  Meaux.  8 
111.  A.  182. 

IT.   McDonald  v.  Tlson,  84  Oa.  619. 


20  SB  427;  Dews  v.  Bastham,  6  Terg. 
(Tenn.)  297.    See  also  supra  S  280. 

88.  Stlckel  V.  Steele,  41  Mich.  850, 
1  NW  1046;  Ash  v.  Z^e,  61  Miss.  101; 
Vlllaseflor  v.  Brlanger,  19  Philippine 
674;  Ex  p.  Lynott,  26  N.  B.  126.  See 
also  Justices  of  the  Peace  [24  Cyc 
472,  4731. 

89.  U.  S.— MandevUle  v.  Welch,  6 
Wheat.  277,  5  L.  ed.  87;  Thatch  v. 
Metropole  Ins.  Co.,  11  Fed.  29.  8  Mc- 
Crary  887. 

Ala. — Fire  Insurance  Cos.  v.  Fel- 
rath,  77  Ala.  194.  64  AmR  68. 

Cal. — Thomas  v.  Rock  Island  Gold, 
etc.,  Min.  Co.,  64  Cal.  678;  Grain  v. 
Aldrich,  38  Cal.  614,  89  AmD  423; 
Marsion  v.  Ploche,  8  Cal.  622. 

Colo. — Pueblo  V.  Dye.  44  Colo.  86. 
96  P  969. 

D.  C— Sincell  v.  Davis,  24  App.  218. 

HI.— Potter  V.  Gronbeck,  117  III. 
404,  7  NE  586;  Chicago,  etc.,  R.  Co. 
V.  Nichols,  57  111.  464. 

Kan. — German  F.  Ins.  Co.  v.  Bul- 
lene,  61  Kan.  764,  83  P  467;  Whitaker 
V.  Hawley,  80  Kan.  817.  1  P  608. 

Mass.— Gibson  v.  Cooke,  20  Pick.  16, 
82  AmD  194.  Ses  also  Steams  v. 
Quincy  Mut.  F.  Ins.  Co.,  184  Mass.  41, 
26  AmR  647. 

Mich. — Hartford  P.  Ins.  Co.  v.  Dav- 
enport, 37  Mich.  609. 

Mo. — St.  Ixtuis  Fourth  Nat.  Bank 
V.  Noonan,  88  Mo.  372;  Loomls  v. 
Robinson,  76  Mo.  488;  Beardslee  v. 
Morgner,  73  Mo.  22;  Burnett  v.  Cran- 
dall,  68  MO.  410;  Love  v.  Fairfield.  13 
Mo.  800,  63  AmD  148. 

N.  Y. — Dickinson  v.  Tysen,  126  App. 
Div.  736,  110  NTS  269:  King  v.  Ring, 
78  App.  DIv.  547.  77  NY8  40  [aff  87 
Misc.  68,  74  NTS  761];  Firestone  v. 
^na  Indemn.  Co.,  87  Mlso.  443,  128 
NTS  107.  But  see  Chase  v.  Deerlng, 
104  App.  Div.  192,  98  NTS  434;  lAuer 
V.  Dunn,  52  Hun  191.  6  NTS  111  [aft 
116  N.  T.  405,  22  NB  270]. 

Okl. — Kansas  City,  etc.,  R.  Co.  v. 
Shutt.  24  Okl.  96,  104  P  61,  188  AmSR 
870.  20  AnnCas  256  and  note.  _ 

Pa.— Hopkins  v.  Stockdale,  117  Pa. 
366,  11  A  868;  Ingraham  t.  Hall.  11 
Serg.  St  R.  78.  ^  „ 

Va. — Phillips  V.  Portsmouth,  112  Va. 
164,  70  8E  602  Jquot  Cyc]. 

w.  Va. — St.  LAwrence  Boom.  eta. 
Co.  v.  Price,  49  W.  Va.  488,  88  SE  62«. 

Wis.— Walls  V.  Helfensteln,  28  Wis. 
638. 

[a]  A  psTBOB  cannot  do  Indlreotlri 

by  an  assignment  to  a  third  person, 
what  he  cannot  do  himself  directly 
by  action.  Dickinson  v.  Tysen,  125 
App.  Div.  735,  110  NTS  269. 

[b]  A  JnOfmsBt  for  an  entire 
amount  payable  at  one  time  cannot 
be  divided  by  an  asslmment  of  part 
thereof,  so  as  to  entitle  the  assignee 
to  separate  process  to  revive  or  en- 
force payment  of  the  part  assigned. 
Hopkins  v.  Stockdale,  117  Pa.  366,  11 
A  368. 

[c]  Claim  for  taxes. — A  mortgagee 
who  forecloses  without  asking  a 
recovery  for  taxes  paid  under  a  pro- 
vision of  the  mortgage  cannot  there- 
after split  his  cause  of  action  by 
assigning  a  cdalm  for  suoh  taxes.  Day 


V.  Brenton,  102  Iowa  482,  71  NW  S38, 
63  AmSR  460. 

[dl  XUs  role  does  not  apply  to 
oheoks  drawn  against  an  ordinary  de- 
posit account,  as  the  depositor  may 
draw  out  his  deposit  in  sums  as  be 
may  find  convenient,  and  the  bank 
must  pay  the  checks  to  whomever 
may  be  the  rightful  holder  thereof. 
Chicago  Marine,  etc..  Ins.  Co.  v.  Stan- 
ford, 28  111.  168.  81  AmD  270. 

[el  Asslgnmsnt  after  part  pay- 
ment.—Where  one  party  naving  a 
claim  against  another  receives  a  part 
payment  thereof,  and  thereafter  as- 
signs all  of  the  remainder  of  the 
claim,  this  does  not  constitute  split- 
ting a  single  causa  of  action.  Qood- 
son  V.  National  Masonic  Acc  Assoc 
01  Mo.  A.  839. 

90.  Welch  V.  Farmers'  It.  &  T.  Co.. 
186  Fed.  561.  91  CCA  899;  Marsiou 
V.  Ploche.  8  CaL  688. 

The  efleot  of  eonaent  ffeaazallT  see 
supra  S  280. 

91.  Rogers  v.  Penobscot  MIn.  Co.. 
154  Fed.  606.  83  CCA  380;  Grain  v. 
Aldrich.  38  Cal.  514,  99  AmD  423; 
Chambers  v.  Lancaster.  160  N.  T.  Sl2. 
54  NB  707  Jaflf  3  App.  Div.  215,  38 
NTS  2531:  Dudley  v.  Barrett,  86  W. 
Va.  863,  «6  SE  507. 

[a]  TlM  SQnlty  ml*  applies  In 
JurlBdlctlona  where  both  legal  and 

JquttaUe  relief  are  administered  In 
he  same  forum  and  according  to 
the  same  general  plan.  Grain  v.  Aid- 
rich,  88  Cal.  S14,  98  AmD  488. 

9S.  Neustaedter  v.  Lewis.  125 
NTS  488;  Shelnart  Ritchie,  115  NTS 
117:  Gardiner  v.  Patten,  15  NTS  824- 
Miller  V.  Union  Switch,  etc,  Co.,  13 
NTS  711. 

98.  Ala. — South,  etc.,  Alabama  R. 
Co.  V.  Henleln.  66  Ala..  388. 

Iowa. — ^Hogle  v.  Smith,  136  Iowa 
88,  118  NW  fl68. 

Kan. — ^Blerer  v.  Frets,  87  Kan.  27, 
14  P  668. 

Ky. — ^Patms  r.  Howard,  108  SW  267, 
81  KyL  816. 

Mass. — O'Connor  v.  Vamey,  10 
Qvay  281. 

Mo. — ^Handle  Co.  v.  Huffman.  140 
Mo.  A.  634.  120  SW  690. 

N.  T. — Inslee  v.  Hampton,  11  Hun 
166;  De  Wolf  v.  Crandall.  84  N.  Y. 
Super.  14. 

See  also  Judgments  [28  Cyc  1201]. 
[a]  In  an  notion  before  a  }nstlee 
of  tiie  penes,  a  claim  for  unliquidated 
damages  In  an  amount  exceeding  the 
Jurisdiction  of  the  Justice  cannot  be 
split  up  and  used  as  a  counterclaim. 
Lancaster  Mfg.  Co.  Colgate,  18 
Oh.  St.  844. 

94.  Ala. — South,  etc.,  Alabama  R. 
Co.  V.  Henleln,  66  Ala.  868. 

Iowa. — Hogle  v.  Smith,  186  Iowa  32, 
118  NW  666. 

Kt.— Palm  V.  Howard,  102  SW  287, 
31  KyL  318. 

Haas. — O'Connor  V.  Vamey,  10  Gray 
881. 

N.  T. — Inalee  v.  Hampton,  11  Hun 

166. 

[a]   The  oonrer—  of  tUs  prnttA- 
tioa  Is  also  true,  and  oonsequeatly  If 
a  party,  as  plalntUt,  splits  an  entire 
denmna  and  sue^for  only  ■  part  there- 
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has  been  held  to  ftpply,  although  defendant's  claim 
was  set  np  in  the  first  action  merely  by  way  of 
defraiae  and  no  afBmatiin  relief  was  demanded;** 
but  it  would  seem  that  this  application  of  the  rnle  is 
proper  only  in  eases  where  defendant  could  obtain 
foil  relief  1^  seeking  an  afDrmative  judgment  m  his 
fkvor.^  It  has  accordingly  been  held  that  if  de- 
fendant is  necessarily  restricted  in  the  use  of  his  set- 
off or  eounterelaim  to  a  defeat  of  plaintiff's  demand, 
and  cannot  obtain  affirmative  reli^,  the  role  will  not 
apply,"  and  that  in  such  a  case  he  may  maintain  a 
separate  action  for  the  balance  of  his  claim,"" 
or  avail  himself  thereof  as  a  set-off  or  counter- 
claim in  a  subsequent  action  bronght  by  the  same 
plaintiff." 

[$  286]  B.  Actions  ez  Contractu— 1.  In  General. 
It  is  well  settled  that  an  entire  contract  or  entire 


of,  he  cannot  subsequently  avail  him- 
self of  the  remainder  vj  way  of 
aet-oCr  or  counterclaim  in  an  action 
brousrht  against  him  by  defendant  In 
the  original  action.  Miller  v.  Covert, 
1  Wend.  (N.  T.)  487. 

9ft.  Blerer  v.  Frets,  37  Kan.  27, 
14  P  5B8;  O'Connor  v.  Vamey,  10  Gray 
(Mass.)  231:  Inalee  v.  Hampton,  11 
Hun  (N.  Y.)  158. 

96.  See  Gordon  v.  Van  Cott,  88  App. 
DIv.  564,  56  NTS  S54. 

97.  Gordon  v.  Van  Cott,  88  App. 
ntv.  584,  66  NTS  554.  See  also  Os- 
borne V.  ■Williams,  S9  Minn.  853,  40 
KW  165. 

98.  Gordon  v.  Van  Cott.  38  App. 
Dlv.  564.  S«  NTS  564;  Hennell  v.  Patr- 
lamb,  8  Bsp.  104. 

99.  Gordon  v.  Van  Cott,  88  App. 
Div.  564.  66  NTS  654. 

1.  U.  e.— Baird  v.  tf.  S.,  96  U.  S. 
430.  24  L.  ed.  703;  Harrison  v.  Rem- 
ington Paper  Co.,  140  Fed.  885,  72  CCA 
405,  8  LRANS  954.  6  AnnCas  314; 
Hughes  V.  Dundee  Hortg.,  etc.,  Inv. 
Co.,  26  Fed.  831;  Chlnn  v.  Hamilton. 
6  F.  Cas.  No.  2,685,  Hempst.  438. 

Ala. — Danforth  v.  Tennessee,  etc, 
R.  Co..  98  Ala.  614,  11  S  60. 

Cal.— Herrlter  v.  Porter.  28  Cal.  885. 

III. — Rosenmueller  v.  lAmpe,  89  111. 
212.  31  AmR  74. 

Ind. — ^tna  I*.  Ins.  Co.  v.  Nexsen, 
84  Ind.  847.  48  AmR  91. 

Kan. — Madden  v.  Smith,  28  Kan. 
798 

ky. — Comett  v.  Moore,  97  SW  880, 
30  KyL  280. 

Mich.— Vincent  v.  Moore,  61  Mich. 
618,  17  NW  81;  Beeoher  v.  Pettee,  40 
Mfch.  181. 

Minn. — ^Bunker  v.  Hanson.  99  Hinn. 
428,  109  NW  817. 

Hiss. — Pittman  v.  Chrlsman,  69 
Miss.  124. 

Ma — ^Blprlght  v.  Kaufman,  86  Mo.  A. 
,455. 

'  N.  T.— Pakaa  ▼.  Holllngshead,  184 
N.  T.  211.  77  NE  40,  112  AmSR  601, 
3  I.RANS  1042  and  note,  6  AnnCas 
60  and  note  [aff  99  App.  Dlv.  478,  86 
NTS  660,  91  NTS  1105];  Hopf  v. 
Myers,  42  Barb.  270;  Cogglns  v.  Bul- 
wlnkle,  1  E.  D.  Smith  434;  King  v. 
King,  87  Miac.  63,  74  NTS  751;  Ben- 
demagle  v.  Cocks.  19  Wend.  207.  32 
AmD  448 ;  Slckels  v.  Pattlson,  14 
Wend.  257.  28  AmD  527. 

Pa.— Hill  V.  Joy,  149  Pa.  248,  24  A 
293;  Alcott  v.  Hugus,  105  Pa.  860; 
Carvlll  V.  Garriguea,  6  Pa.  162;  Smed- 
ly  V.  Tucker,  8  Phlla.  259. 

Tex. — Pitta  V.  Ennla,  1  Tex.  60*. 

"Wis, — Butler  v.  Klrby,  68  Wis.  188, 
10  NW  873, 

ra]  An  mxffnmm  and  an  InpUed 
oovanant  In  a  contract,  where  the  Im- 
plied covenant  Is  a  continuing  In- 
dispensable part  of  the  express  one, 
vhlcb  It  directly  affects  throughout 
the  term  of  the  contract,  constitute 
but  a  single  contract.  HIH  v.  Joy, 
149  Pa.  448,  24  A  293. 

[b]  Ab  aavttf»lisA  ohanye  ia 
a  ooBtxmetr  as  where  the  holder  of  a 
note  wrote  under  the  indorsement 
thereon,  without  authority,  a  promise 


to  pay  a  part  thereof  to  one  person 
and  part  to  another,  does  not  change 
the  entire  character  of  the  contract 
and  will  not  authorize  different  ac- 
tions thereon,  Erwln  v.  Ljmn,  16  Oh. 
St  539. 

[c]  A  stookhoUer^  UablUtr  for 

debts  of  the  corporation  Is  founded 
upon  contract,  and  the  contract  la 
single   and   Indivisible;   and  conse- 

?uently  the  liability  cannot  be  en- 
orced  by  means  of  separate  ac- 
tions with  regard  to  different  shares 
of  stock  owned  by  the  same  stock- 
holder. Harrison  v.  Remington 
Paper  Co.,  140  Fed.  886.  72  CCA  406. 
3  LRANS  954.  5  AnnCas  814. 

[d]  Xnsttranoe  policy.^ — ^There  can 
be  no  splitting  up  of  causes  of  action 
on  a  single  Are  Insurance  policy.  Who- 
ever sues  must  be  able  to  enforce  the 
whole  of  It.  Hartford  F.  Ins.  Co.  v. 
Davenport,  87  Mich.  609. 

[e]  One  snUv  foi  the  zmoIssIob  or 
oaneeUatlon  of  a  contract  must  bring 
forward  In  one  suit  all  of  his  grounds 
therefor,  and  cannot  try  his  rights  by 
plecemeaL  Moehlenpah  v.  May  hew, 
188  Wla.  561,  119  NW  826. 

[f]  BpeoUle  psTfonaanos. — (1)  An 
entire  contract  cannot  be  divided  so 
as  to  compel  a  party  to  perform  it  In 
parcels,  efther  to  different  persons  or 
at  different  times.  Stone  v.  Pratt, 
25  Zll.  25.  (2)  Where  holders  of  a 
bond  for  title  bring  suit  to  compel 
specific  performance  of  the  bond,  they 
are  not  entitled  to  split  their  claim 
Into  two  or  more  causes  of  action,  and 
If  they  foil  In  one  action  to  set  up 
any  claim  to  part  of  the  land  they 
cannot  Bubsequently  claim  such  land 
by  virtue  of  the  bond.  Comett  v. 
Moore.  97  SW  880,  80  ^rli  280. 

a.  ni.— Chicago  V.  Duffy.  117  III.  A. 
261  tatt  2lS  HI.  242,  75  NB  912L 

Kan. — Madden  v.  Smith,  28  Kan. 
798. 

Minn. — ^Bunker  v.  Hanson,  99  Minn. 
426,  109  NW  827. 

N.  T. — Pakas  v.  Holllngshead.  184 
N.  T.  211.  77  NB  40.  112  AmSR  601. 
3  LRANS  1042  and  note.  6  AnnCas 
60  and  note  [aff  99  App.  DIv.  472,  86 
NTS  660,  91  NTS  1105]:  Dickinson  v. 
Tysen,  125  App.  Dlv.  736,  110  NTS 
269. 

N.  C— Britton  v.  Thrallklll.  60  N. 
C.  829. 

See  also  cases  supra  note  1. 

3.  Madden  v.  Smith,  28  Kan.  798: 
Davis  V.  .Brown,  98  Ky.  475.  32  SW 
614.  36  SW  634.  17  Kyi.  1428;  Pakas 
V.  Holllngshead,  184  N.  T.  211.  77  NE 
40,  112  AmSR  601,  8  LRANS  1042  and 
note,  6  AnnCas  60  [aft  99  App.  DIv. 
472.  86  NTS  660,  91  NTS  1105]; 
Shaffer  v.  Lee,  8  Barb.  (N.  T.)  412. 
See  also  cases  supra  notes  1,  2. 

4.  Ga. — ^Parrls  v.  Hlghtower,  76  Ga. 
631. 

Xnd. — Crouse  v.  Holman.  19  Ind.  SO. 

Miss.— Ash  T.  Lee,  61  Miss.  101 
(open  account  and  ace^tance  of  bill 
of  exchange). 

Mo. — Corby  v.  Taylor,  85  Mo.  447; 
Union  liOan,  etc,  Co.  v.  Farbsteln. 
148  Mo.  A.  216.  127  8W  666. 


claim  or  demand  ariaing  out  of  contract  cannot  be 
split  up  and  made  the  subject  of  different  actions.^ 
A  single  breadi  of  an  entire  contract  gives  but  one 
cause  of  action,'  and  all  the  damages  claimed  by 
reason  thereof  mnat  be  recovered  in  a  single  action.' 
Conversely,  where  demands  arising  out  of  contract 
are  distinct  and  separate  they  give  rise  to  separate 
causes  of  action  for  which  separate  actions  may  be 
maintained,*  notwithstanding  they  are  of  such  a  char- 
acter that  they  might  be  joined  in  one  action,"  and 
consequently  a  severable  contract  may  be  severed  and 
different  actions  brought  thereon.^  The  difficulty  is 
in  distinguishing  between  entire  and  severable  de- 
mands and  applying  the  general  rule  to  particular 
cases.*  Clearly,  where  there  are  entirely  distinct 
and  separate  contracts,  each  gives  rise  to  a  separate 
cause  of  action;'  but  it  is  also  true  that  the  same 

Nebrr— Beck  v.  Devereauz,  •  Nebr. 
109,  i  NW  385. 

N.  T. — Mcintosh  v.  Lown.  49  Barb. 
650:  Caahman  v.  Bean,  2  Hilt.  340; 
Phillips  V.  Bertck.  16  Johns.  136,  S 
AmD  299. 

Pa. — Merchants*  Ins.  Co.  v.  Algeo, 
31  Pa.  446. 

Eng. — Rex  V.  Herefordshire,  1  B.  &. 
Ad.  672,  20  ECL  644,  109  Reprint  936. 

Ont. — McKay  v.  Clare,  20  Ont.  L. 
344.  15  OntWR  884  (separate  and  dls- 
tuict  loans  of  money  on  different 

Ta^  Witness'  osrtUeatas. — A  wit- 
ness may  maintain  separate  actions  to 
recover  on  different  certldcates  for 
his  attendance.  H^U  v.  White,  1  Ala. 
576.   

S.  Wheless  v.  Serrano,  121  Mo.  A. 
17,  98  SW  108:  Beck  v.  Devereaux,  9 
Nebr.  109,  2  NW  865;  Mcintosh  v. 
Lown,  49  Barb.  (N.  T.)  550.  See  also 
cases  supra  note  4,  and  generally 
supra  S  278. 

e.  Krebs  Hop  Co.  v.  Llvesley,  69 
Or.  674.  114  P  944,  11?  P  165,  Ann 
Casl913C  768;  Harstad  v.  Olson.  67 
Wash.  264,  106  P  741.  'See  also  Infra 
fi  287.  ^ 

7.    Staples  v.   Goodrich.  21  Barb. 
(N.  T.)   317-  Bendemagle  v.  Cocks, 
19  Wend.  (N.  Y.)  207.  38  AmD  448. 
Batirs  and  sevsrabls  ooatrscts  Ois- 


tlaguished  see  Contracts;  Sales  [35 
Cyc  113]:  Vendor  and  Purchaser  [39 
Cyc  1804]. 

8.  Mich. — Muir  v.  Kalamazoo  Cor- 
set Co.,  155  Mich.  624,  119  NW  1079. 

Mo.— Corby  v.  Taylor.  36  Mo.  447; 
Wheless  v.  Serrano,  121  Mo.  A.  17,  98 
SW  108. 

N.  T. — Byrnes  v.  Byrnes,  102  N.  T. 
4,  6  NE  776;  Fhilllps  v.  Bertck,  16 
Johns,  186.  8  AmD  299. 

N.  C— SV>rt  V.  Fenny,  1J2  N.  C.  ISO, 
88  BE  368. 

Utah.— Holt  V.  Nlelson,  87  Utah  6«6. 
109  P  470. 

Eng. — Rex  v.  Herefordshire.  1  B,  A 
Ad.  672,  20  KCL  644.  109  Reprint  936 
(separate  contracts  with  a  carrier  for 
the  transportation  of  different  lots  of 
goods). 

[a]  ZUustrstiOBS^d)  Different 
mortgages  constitute  different  con- 
tracts, and  a  suit  to  foreclose  one  will 
not  preclude  another  suit  to  foreclose 
the  other.  Koppang  v.  Steenerson.  100 
Minn.  239,  111  NW  163.  (2)  A  sepa- 
rate action  may  be  brought  upon  each 
of  a  number  of  city  warrants.  State 
V.  Cheney,  67  Wash.  151.  121  P  48. 
(3)  Separate  actions  may  be  main- 
tained for  services  rendered  under  a 
contract,  and  for  money  advanced  at 
defendant's  request  for  executing  said 
contract,  there  being  two  different 
contracts,  one  express  and  the  other 
implied.  Fort  v.  Penny,  122  N.  0.  280. 
29  8E  862.  (4)  Separate  actions  may 
be  malntalnect  by  an  employee  to 
recover  wages  retained  by  his  em- 
ployer under  the  contract  of  amplosr- 
ment.  and  to  recover  a  special  deposit 
of  money  made  with  the  employer,  the 
amounts  being  held  under  separate 
agreements  and  giving  rlse^t' 
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contract  may  give  rise  to  different  causes  of  action,' 
either  by  reaa^on  of  successive  breaches  of  the  con- 
tract^'" or  by  reason  of  the  different  stipulations  or 
provisions  of  the  contract." 

[$  286]  2.  Breach^  of,  or  Installments  I>ae  un- 
der, Same  Contract— a.  In  OeneraL  At  common  law 
a  contract  to  pay  a  sum  certain  in  installments  at 
different  times  was  considered  an  entire  contract 
upon  which  no  action  of  debt  could  be  brought  until 
all  the  days  of  payment  had  elapsed.^  After  the 
action  of  assumpsit  wa^  introduced,  it  was  held  at 
first  that,  although  where  the  contract  was  to  pay 
by  installments,  assumpsit  would  lie  on  default  of 
the  first  payment,  yet  plaintiff  was  obliged  to  de- 
mand bis  whole  damages,  even  where  only  one  of  the 
several  installments  was  payable,  on  the  ground  that 
the  contract  was  entire  and  that  no  new  action  could 
be  maintained."  Subsequently,  however,  it  was  de- 
termined that  in  assumpsit  on  such  a  state  of  facts 
an  action  might  be  brought  for  such  sum  only  as 
was  due  when  the;  action  was  brought,  and  that 
plaintiffs  should  recover  damages  accordingly  and 
have  a  new  action  as  the  other  sums  became  due 


toties  qnotiea.*^  The  great  weight  of  modem  au- 
thority is  to  the  effect  that  a  contract  to  do  several 
things  at  several  times  is  divisible  in  its  nature  be- 
cause, although  the  agreement  is  in  one  sense  entire, 
the  performance  is  several,  and  an  action  will  lie  for 
the  breach  of  any  one  of  the  stipulations,  each  o£ 
them  being  considered  in  respect  to  the  remedy  as  a 
several  contract."'  Thus  on  an  agreement  to  pay  a 
sum  of  money  by  installments,  an  action  will  lie  to 
recover  each  installment  as  it  becomes  due;^"  as  in 
the  case  of  installments  of  rent"  interest,^  or 
wages and  it  has  been  held  that  an  indorser  who 
is  compelled  to  make  payments  on  a  promissory  note 
may  maintain  separate  actions  against  a  prior  in- 
dorser to' recover  each  payment  made." 

287]  b.  Breaches  Occurring,  or  Installments 
Dn^  before  Action.  The  decided  weight  of  au- 
thority is  to  the  effect  that  if  an  action  is  not 
brought  until  more  than  one  breach  of  the  same  con- 
tract, or  until  more  than  one  claim  or  installment  is 
due  thereunder,  all  such  breaches  or  claims  or  in- 
stallments constitute  but  one  cause  of  action  and 
must  be  included  in  one  action/^  the  theory  being. 


rate  causes  of  action.  Byrnes  v. 
Byrnes,  102  Vt.  Y.  4.  6  NB  776.  <5) 
Where  a  traveler  purchases  a  ticket 
of  a  carrier  and  pays  for  the  trans- 
portation of  a  part  of  his  bagGrage  as 
excess  ba^igage,  the  contract  for  the 
transportation  of  himself  and  the  bag- 
gage which  his  ticket  entitles  him 
to  have  checked  without  charge,  and 
the  contract  for  the  transportation  of 
the  excess  baggage,  are  independent 
and  each  will  support  a  separate  ac- 
tion. Talcott  V.  Wabaab  R.  Co.,  159 
N.  T.  461,  54  KE  1  [mod  89  Hun  492. 
35  NTS  5741:  Millard  v.  Ulssouri, 
etc,  R.  Co..  86  N.  T.  441. 

9.  Breckenrldge  T.  Lee,  3  A. 
Marsh.  (Ky.)  446;  Badger  v.  Tltcomb. 
15  Pick.  (Mass.)  409,  26  AmD  611; 
Perry  v.  DIckerson,  86  N.  Y.  345,  39 
AmH  663;  Mcintosh  T.  Liown,  49  Barb. 
(N.  Y.)  550;  Hath  t.  Butler,  1S«  NTS 
666;  Ball  V.  Bell,  26  Ont  601  [r«v  26 
Ont.  1231. 

10.  Breehenrldfce  v.  Iice,  S  A,  E. 
Marsh.  (Ky.)  446:  Merchants'  Jns. 
Co.  V.  Algeo.  81  Pa.  446. 

"Even  where  there  Is  but  one  oove- 
nant.  If  it  may  be  broken  at  Mrerai 
times,  an  action  will  He  for  each 
breach,  and  a  recovery  for  one  will  be 
no  bar  to  an  action  for  another^  as 
In  the  case  of  a  covenant  to  pay 
money  by  instalments,  or  to  pay  an 
annual  rent  on  a  lease  for  years;  for 
tn  such  case  each  breach  of  the  cove- 
nant constitutes  a  separate  cause  of 
action."  Breckenrldge  v.  Lee,  3  A. 
K.  Marsh.  (Ky.)  446,  449. 

11.  Brechenrldge  v.  Lee,  3  A. 
Marsh.  (Ky.)  446;  Badger  v.  Tltcomb, 
15  Pick.  (Mass.)  409,  26  AmD  611; 
Mcintosh  V.  Lown.  49  Barb.  (N.  Y.) 
550;  Andrew  v.  Schmltt.  64  Wis.  664, 
26  NW  190.  See  also  Illinois  Cent.  R. 
Co.  V.  Davidson,  (Ky.)  115  SW  770. 

18.  Perry  v.  Harrington,  2  Mete. 
(Mass.)  368,  37  AmD  98;  Badger  v. 
Tltcomb,  16  Pick.  (Mass.)  409.  26 
AmD  611:  Slade's  Case.  4  Coke  91a,  76 
Reprint  1072;  Beckwlth  v.  Nott,  Cro. 
Jac.  604,  79  Reprint  430;  Slddall  v. 
RawclllTe,  1  Cromp.  &  M.  487;  Pecke 
V.  Redman,  Dyer  111,  73  Reprint  S48: 
Rudder  v.  Price.  1  H.  m.  647,  126 
Reprint  814. 

[a]  A  bond  payable  In  eanal  an- 
nnal  InstaUmenta  is  an  entire  con- 
tract. Each  Installment  does  not 
fxmstltute  a  distinct  and  separate 
contract.  State  v.  Sconln,  10  Ark. 
826 

13.  Badger  t.  Tltcomb,  IE  Pick. 
(Mass.)  409.  26  AmD  611;  Rudder  V. 
Price.  1  H.  Bl.  647,  126  Reprint  314. 

14.  Badger  v.  Tltcomb,  15  Pick. 
(Mass.)  409,  26  AmD  611;  Cooke  v. 
Whorwood,  %  Saund.  til,  S6  Reprint 
IIW. 


16.  tr.  S.— Perkins  t.  Hart  H 
Wheat.  237,  6  L.  ed.  461:  Lawrence 

V.  U.  S.,  8  Ct.  CI.  252. 

Ala. — Bobbins  v.  Harrison,  31  Ala. 
160. 

111. — Joyce  v.  SpafCord,  101  111.  A. 
422. 

Ind. — Crouse  v.  Holman,  19  Ind.  30. 

Iowa. — Sweeny  v.  Daugherty,  23 
Iowa  291.  ' 

Kan.— Whltaker  v.  Hawley,  80  Kan. 
317,  1  P  508. 

Ky. — Breckenridge  v.  Lee,  3  A.  K. 
Marsh.  446. 

Md.— Orendorff  v.  Utz,  48  Md.  298. 

Mass. — Knight  V.  New  England 
Worsted  Co..  2  Cush.  271;  Perry  v. 
Harrington,  2  Mete.  868,  37  AmD  98; 
Badger  v.  Tltcomb,  16  Pick.  409,  26 
AmD  611. 

Mo. — ^Union  R.,  eto.,  Co.  v,  Traube, 
S9  Mo.  365;  Corby  v.  Taylor,  36  Mo. 
447:  Pettit  v.  American  Cent.  Ins.  Co., 
69  Mo.  A.  317. 

N.  Y.— Secor  v.  Sturgls,  16  N.  T. 
648:  Millard  v.  Mlssourr  etc.,  R.  Co.. 
20  Hun  191  [aff  86  N.  T.  41];  West- 
fleld  Reformed  Protestant  Dutch 
Church  V.  Brown,  54  Barb.  191;  Mc- 
intosh v.  Lown,  49  Barb.  660;  Bender- 
nagle  t.  Cocks,  19  Wend.  207,  82  AmD 
448;  Rice  V.  King.  7  Jolins.  20. 

Or. — ^Krebfl  Hob  Co.  v.  Llvesley, 
68  Or.  574,  114  P  944,  118  P  16S, 
AnnCailOlSC  768. 

Pa. — Scott  T.  Klttannlng  Co.,  89  Pa. 
231.  33  AmR  763;  Merchants*  Ins.  Co. 
T.  Algeo,  31  Pa.  446;  Jones  v.  Dunn, 
3  Watts  &  8.  109. 

Wash.— Harstad  t.  Olson,  B7  Wash. 
264.  106  P  741. 

Wis. — Andrew  v.  Bchmltt.  64  Wis. 
664,  26  NW  190  (breaches  of  different 
conditions  of  a  trustee's  bond). 

Eng. — Mayor  v.  Pyne,  3  Bing.  286, 
11  ECL  144,  130  Reprint  622,  2  C.  &  P. 
91,  12  ECL  467;  Cooke  v.  Whorwood, 
2  Saund.  337.  86  Reprint  1136. 

[a]  Onardlans'  bonds. — Under  the 
Missouri  statutes  relating  to  bonds  to 
secure  the  performance  of  duties  by 
guardians  and  curators,  the  damages 
resulting  from  each  breach  of  the 
bond  constitute  a  distinct  cause  of 
action.  State  v.  Tittmann.  134  Mo. 
162,  36  SW  679. 

16.  U.  S.— Colwell  V.  Fulton.  117 
Fed-  931;  Peurrung  v.  Carter-Crume 
Co.,  110  Fed.  107;  Carter-Crume  Co.' 
V.  Peurrung,  99  Fed.  888,  40  CCA  160 
[att  86  Fed.  439,  30  CCA  174]. 

Ala.— Ryall  v.  Prince,  82  Ala.  264, 
2  8  81.9> 

Cat— ^Hlflmins  v.  San  Diego  Sav. 
Bank,  129  Cal.  184,  61  P  948. 

Md.— Abl  V.  Ahl,  60  Md.  207. 

Mass. — Badger  v.  Tltcomb,  16  Pick. 
409,  26  AmD  611;  Beywood  V.  Perrln, 


10  Pick.  228,  20  AmD  B18;  Tucker  v. 
Randall,  2  Mass.  283. 

Mo. — FInnerty  v.  Hoppe,  160  Mo.  A. 
516.  131  SW  128;  Thetford  v.  General 
Assur.  Corp.,  140  Mo.  A.  264.  124  SW 
39 ;  Puckett  v.  National  Annuity 
Assoc.,  134  Mo.  A.  601,  114  SW  1039; 
Priest  v.  Deaver,  22  Mo.  A.  276. 
.  N.  Y.— Lorlllard  v.  Clyde.  122  N.  Y. 
41,  26  NE  292,  19  AmSR  470;  Bowen 
V.  MandevUle,  29  Hun  42;  Porter  v. 
Casualty  Co.  of  America,  70  Misc. 
246,  126  NYS  669  (instaUments  due 
under  health  insurance  policy) ;  Smith 
V.  Moonells.  18  NYS  136;  Underbill 
V.  Collins,  16  NYB  496  taJt  133  N.  Y. 
686,  31  NE  628];  Coe  GoetachliiB. 
7  AlbLJ  413. 

Or. — Weller  v.  Henarle,  15  Or.  28, 
13  P  614. 

Pa.— Sterner  v.  Gower,  8  Watts  A 
S.  136;  Kane  v.  Fisher,  2  Watts  246. 

Tex. — Racks  v.  Anheuser-Busch 
Brewing'  ASSOC,  17  Tex.  Ctr.  A.  167, 
42  SW  774 

Wis.— Bllw  V.  Weil,J4  Wis.  SS.  89 
AniD  766. 

Eng. — Ashford  v.  Hand,  Andr.  370. 

[a]  Under  a  eontraot  for  the  sale 
of  goo&a,  providing  that  the  price  shall 
be  paid  "one-half  within  ten  days 
after  the  delivery  of  each  Installment 
and  the  balance  within  sixty  days 
after  eu^  delivery,"  It  is  not  a  split- 
ting of  causes  of  action  for  the  seller 
to  sue  for  one  half  of  the  price  ten 
days  after  and  before  sixty  days  from 
the  date  of  delivery.  Ikono^raph  Co. 
V.  John  Newton  Porter  Co.,  113  NYS 
587. 

17.   See  Infra  I  29f. 

1&    See  Infra  S  292. 

19.    See  Infra  9  298. 

ao.  Wright  V.  Butler.  6  Wend.  (N. 
Y.)  284.  21  AmD  323  raff  8  Wend. 
369].  See  also  Ball  T.  bM.  28  Ont. 
601  [rev  26  Ont.  1281 

ai.  Ala.— Rake  v.  Pope,  7  Ala.  161. 

Ark. — State  v.  Seogfcln,  10  Ark.  326. 

Conn. — Burrltt  v.  Belfy,  47  Conn. 
323,  86  AmR  79. 

Ga.— Evans  v.  Collier,  79  Ga.  219, 
4  SB  266.  „ 

III. — Nickerson  v.  Rockwell,  90  In. 
460. 

Iowa. — ^Williams- Abbott  Electric  Co. 
V.  Model  Electric  Co.,  134  Iowa  665. 
112.NW  181,  13  LRANS  529. 

Kan. — ^Whitaker  v.  Hawley,  30  Kan. 
317.  I  P  608;  Saline  County  y.  Bondi. 
23  Kan.  117. 

La. — Reynolds,  etc,  Constr.  Co.  v. 
Monroe,  47  La.  Ann.  1289,  17  8  802. 

Mo. — Union  R.,  etc,  Co.  v.  Traube 
69  Mo.  855;  SUte  V.  Davis,  86  Mo.  406: 
Joyce  V.  Moore,  10  Mo.  271;  Pui^t 
T.  National  Annuity.  Assoc.,  184  Uo.  A 
601.  114  8W  1089;  Pettit  V.  American. 
Cent.  Ins.  Co^  C9  Mo;  A.  817. 
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that  while  the  different  breaches  or  instalhoents  give 
rise  to  separate  canses  of  action  as  they  ocear  or 
become  due,  yet  all  which  occur  or  become  due  be- 
fore action  is  brou^t  are  me^ed  or  eonaolidated 
into  a  single  cause  of  aetion;"  and  in  some  eases  it 
is  stated  broadly  that  this  rule  applies  to  all  claims 
or  demands  arising  out  of  the  same  contract,^  al- 
though based  upon  separate  and  distinct  covenants 
or  stipulations  thereof.'*  There  has,  however,  been 
some  conflict  of  authority  in  regard  to  thih  rule," 
even  in  the  decisions  of  the  same  jurisdiction,"  and 
there  are  accordingly  decisions  to  the  effect  that 
separate  demands,  although  they  arise  out  of  the 
same  contract  or  transaction  and  are  due  at  the  time 
of  the  first  action,  need  Hot  be  joined."  Causes  of 
action  arising  out  of  entirely  separate  and  distinct 
contracts  need  not  be  joined,  although  they  are  of 
such  a  character  that  a  joinder  would  be  permissi- 
ble ;^  and  causes  of  action  arising  after  an  action  is 
instituted  need  not  be  added  by  amendment.^ 

[$  288]  3.  Particular  Contracts  or  Demands — a. 
Acconnts — (1)  Running  Accounts.  There  'is  a  con- 
flict of  authority  in  regard  to  the  divi^bility  of 
running  accounts  for  the  purpose  of  bringing  more 
than  one  action  thereon.  There  are  decisions  to 
the  effect  that  each  separate  item  of  a  running  ac- 
count furnishes  a  distinct  cause  of  action  which  at 
the  option  of  the  creditor  may  be  separately  sued 
upon  unless  there  is  some  agreement,  understanding, 
or  course  of  dealing,  to  the  contrary     but  by  what 

Clark,   44  Mont. 


appears  to  be  the  weight  of  authority  it  is  held  that 
in  the  absence  of,speciaI  eireumstaneea  an'open  or 
continuous  running  account  between  the  same  par- 
ties eonstitntes  a  single  and  entire  demand  which  is 
not  snseeptible  of  division,  the  aggr^ate  of  all  the 
items  b^ng  regarded  as  the  amount  due."  The  rale 
is  otherwise  wher6  it  affirmatively  appears  that  the 
parties-  regarded  the  different  items  as  separate 
tninaaetions  and  not  as  parts  of  an  ordinary  run- 
ning account,*'  or  where  by  express  agreement  the 
amount  of  the  account  is  at  stated  intervals  to  be 
due  and  payable,**  and  there  may  also  be,  even  be- 
tween the  same  parties,  distinct  and  separate  run- 
ning accounts  upon  which  separate  actions  may  be 
maintained." 

[$  280]  (2)  Mutual  AcconntB.  In  the  case  of 
mutual  accounts  each  person  does  not  have  a  sepa- 
rate cause  of  action  for  each  item  of  bis  account, 
but  a  cause  of  action  exists  in  favor  of  him  bnly  to 
whom  there  is  a  balance  dne.*" 

290]  (3)  Stated  Accounts.  An  account  stated 
constitutes  an  entire  demand,  atid  separate  actions 
cannot  be  brought  for  the  different  items  composing 
i{." 

[$  291]    (4)  Items  bt  Account  Sold  on  Credit. 

If  individual  items  of  an  account  are  sold  upon 
stated  periods  of  credit,  each  item  will  constitute  a 
separate  cause  of  action  upon  which  suit  may  be 
commenced  and  maintained  as  soon  as  the  term  of 
credit  expires;^  but  even  in  such  cases  it  has  been 


Mont. — Cohen  v.  Clark.  44 
151.  119  P  776. 

N.  T. — Qoldber^  v.  Eastern  Brewing 
Co.,  136  App,  Dlv.  692,  121  NTS  465; 
WestAeld  Reformed  Protestant  Dutch 
Church  V.  Brown,  64  Barb.  191:  Ben- 
dema^«  V.  Cocks,  19  Wend.  207,  32 
AmD  448;  Colvin  t.  Corwln,  16  Wend. 
667. 

N.  a— MePhall  v,  Johnson,  109  N. 
C  571,  IS  SSI  799;  Jarrett  Self,  90 
N.  C.  478. 

Pa. — ^Buck  V.  Wilson,  118  Pa.  42S, 
9  A  97. 

Ont.^-Clark  t.  Barber,  26  Ont.  47 
[rev  26  Ont.  253]. 

ItaUTMrt  see  Infra  S  S92. 

Bcnta  see  infra  I  296. 

Wmss  see  tnfra  B  293. 

23.  Burritt  v.  Belfy,  47  Conn.  823, 
36  AmR  79;  Whltaker  v.  Hawley,  30 
Kan.  817,  1  P  508.  See  also  cases 
supra  note  21.   

33.  Bendema^Ie  v.  Cocks.  19  Wend. 
(N.  T.)  207,  32  AmD  448.  See  also 
cases  supra  note  21. 

34.  Goldberg  v.  Eastern  Brewinp 
Co.,  136  App.  DIv.  692,  121  NTS  4«5 
(breaches  of  several  distinct  cove- 
nants In  a  lease);  Bendemagle  v. 
Cocks,  19  Wend.  (N.  T.)  207,  32  AmD 
448. 

35.  See  Burritt  v.  Belfy,  47  Conn. 
323,  36  AmR  79- Bendemasrlo  v.  Cochs, 
19  Vend.  (N.  Y.)  207,  82  AmD  448; 
and  cases  supra  notes  21-24,  and  Infra 
notes  26,  27. 

38.  See  Goldberg  v.  Eastern  Brew- 
ing Co..  136  App.  Dlv.  692,  121  NTS 
465;  Mcintosh  v.  Lown,  49  Barb.  (N. 
T.)  550. 

87.  Badfrer  t.  Iltcomb,  1 5  Pick. 
(Mass.)  i69.  2«  AmD  611;  Perry  v. 
Dlekerson,  8S  N.  T.  846,  S9  AmR  663; 
Mcintosh  V.  Lown,  49  Barb.  (N.  T.) 
660;  Mohrhardt  v.  Sabine  Pass.,  etc, 
R  Co.,  2  Tex.  A.  Civ.  Cas.  9  822. 

8&  BendemBgle  t.  Cocks.  19  Wend. 
(N.  T.)  S07.  St  AmD  448;  Phillips  v. 
Berlck.  16  iohna.  (N.  T.)  186,  8  XmD 
299.    8e«  also  supra  {  28S. 

as.  Claflln  ▼.  Mather  Electric  Co., 
98  Fed.  699,  89  CCA  241.  ^  ^ 

30.  Potter  T.  Harvey,  84  R.  1.  71, 
S2  A  812.  See  also  cases  Infra 
notes  31.  82. 

31.  Cummlngton  V.  Wareham,  9 
Cush.  <Mass.)  586;  Badger  v.  Titcomb, 
15  Pick.   (Mass.)   409,  26  AmD  611; 


Wren  v.  Winter,  6  OhS&CP  176,  5 
OhNP  377.  See  also  Secor  v.  Sturgls, 
16  N.  Y.  648;  Simpson  v.  Elwood,  114 
N.  C.  528,  19  SB  598;  Boyle  v.  Robbins, 
71  N.  C.  180;  Caldwell  v.  Beatty,  69 
N.  C.  366. 

[a]  By  «tat«ta  In  Midilgan  a  gen- 
eral account  may  be  dlvldea  and  sep- 
arate actions  maintained  on  the  parts 
thereof,  but  there  may  be  a  recovery 
of  costs  in  the  first  action  only. 
Phelps  V.  Abbott,  116  Mich.  624.  74 
NW  1010. 

83.  Ala.— Oliver  v.  Holt,  11  Ala. 
674,  46  AmD  288. 

Conn.— Avery  v.  Fitch,  4  Conn. 
868;  Bunnell  v.  Pinto,  t  Conn.  481; 
Ijane  T.  Cook,  8  Day  SBB. 

Oa. — Thompson  v.  McDonald,  84  Qa. 
6,  10  SE  448;  Floyd  T.  CoX,  72  Oa. 
147;  Macon,  etc.,  R.  Co.  t.  Oarrard,  64 
Ga.  327. 

Hawaii. — Lewers  V.  Redhonse,  14 
Hawaii  290. 

111. — Ryan  v.  Waukesha  Spring 
Brewing  Co..  63  111.  A.  334.  See  also 
Lucas  V.  Le  Compte.  42  lU.  808. 

Iowa. — Williams-Abbott  Electric 
Co.  V.  Model  Electric  Co.,  134  Iowa 
,665,  112  NW  181,  13  LRANS  629  and 
'  note. 

Kan. — Tootle  v.  Wells,  39  Kan.  452, 
18  P  698. 

Mich. — ^Mltroy  T.  Spun*  Mountain 
Iron  Mfg.  Co.,  48  Mich.  281,  6  NW 

287 

Minn. — Memmer  v.  Carey,  30  Minn. 
458,  15  NW  877. 

Mo. — FuUerton  Lumber  Co.  v.  Mas- 
sard,  144  Mo.  A.  61,  128  SW  881. 

N.  T. — O'Belme  v.  Lloyd,  43  N.  Y. 
248;  Bendemagle  v.  Cocks,  19  Wend. 
207,  32  AmD  448;  Stevens  v.  Lock- 
woo^.  18  Wend.  644.  28  AmD  492; 
Guernsey  v.  Carver,  8  Wend.  4fl2,  24 
AmD  60. 

Pa. — ^Buck  T.  Wilson,  118  Pa.  423, 
6  A  97. 

R.  I. — Potter  V.  Harvey,  84  B.  I. 
71,  79,  80,  82  A  812  Tquot  Cyc];  Corey 
V.  Miller.  12  R.  I.  837. 

S.  C— Walter  v.  Richardson,  46  S. 
C.  L.  466. 

Wis. — Borngesser  v.  Harrison,  12 
Wis.  544,  78  AmD  767.  ^ 

[a]  BSoot  of  rai: — ^The  rule 
stated  does  not  mean  that  a  creditor 
Is  compelled  to  sue  for  the  whole  of 
an  account,  against  hla  wishes.  Be 


may  sue  for  a  part,  but  If  he  does  so 
this  will  bar  a  recovery  of  the  resi- 
due.   Corey  v.*  Miller,  12  R,  I.  837. 

33.  American.  Button-Hole,  etc.,  Co. 
v.  Thornton,  28  Minn.  418,  10  NW  426; 
Stifel  V.  Lynch,  7  Mo.  A.  326. 

Separate  sales  at  different  tliBM 
gusraUy  see  Infra  S  297. 

86.  Beck  v.  Devereaux,  9  Nebr.  109, 
2  NW  365.  (holding  that  where  by  ex- 
press agreement  the  amount  of  the 
account  at  the  end  of  each  month  is 
to  be  "due  and  payable,"  the  amount 
for  each  month  constitutes  a  sepa- 
rate cause  of  action,  and  that  a  re- 
covery for  the  amount  of  the  account 
for  a  particular  month  will  not  pre- 
clude a  Butwequent  action  for  the 
amount  for  a  prior  month). 

aBb  Secor  v.  Sturgls,  16  N.  T.  548 
(different  accounts  In  separate  and 
distinct  branches  of  the  business  car- 
ried on  by  the  same  firm);  Johnson 
T.  Plrtle^  1  Swan  (Tenn.)  262  (sepa- 
rate accounts,  one  for  boarding  de- 
fendant and  another  for  boarding 
defendant's  son);  Bomgessor  v.  Har* 
rlson,  12  Wis.  644,  78  AmD  757. 

36.  WafRe  v.  Short,  26  Kan.  603; 
Green  v.  Dlsbrow,  79  N.  Y.  1,  35  AmR 
496.  See  also  KIngsley  v.  Delano,  169 
Mass.  28S,  47  NE  1013. 

37.  Simpson  v.  Elwood,  114  N.  C. 
628,  10  SE  598. 

[a]  Submission  to  aililtratloB. — 
Where  parties  submit  their  mutual 
accounts  to  arbitration  and  agree  to 
abide  by  the  award,  one  of  the  parties 
cannot  after  the  award  has  been  made 
bring  an  action  to  recover  for  certain 
Items  of  his  account  which  were  omit- 
ted from  the  submission.  Bunnell  v. 
Pinto,  2  Conn.  431. 

38.  Oa. — ^Parka  v.  Oskamp,  97  Ga. 
802.  26  SE  369;  Parrls  v.  Hlghtower, 
76  Ga.  631. 

111. — Ryan  v.  Waukesha  Spring 
Brewing  Co..  G3  III.  A.  834. 

Mtch.— Stlckel  v.  Steel,  41  Mich.  350, 
1  NW  1046. 

Nebr. — Beck  v.  Devereaux,  9  Nebr. 
109.  2  NW  365. 

N.  Y. — Zimmerman  v.  Erhard,  83 
N.  Y.  74.  38  AmR  396. 

Philippine. — VlUaseflor  v.  Erlanger, 
19  Philippine  674. 

Vt.— McLaughlin  v.  Hill.  6  Vt.  20. 

Bepaxat*  sales  on  stated  terms  of 
OMdin  gWMmUr  see  Infra  g  297. 
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held  that  all  items  as  to  which  the  terms  of  credit 
have  expired,  and  for  which  payment  is  due,  con- 
stitute but  one  demand  and  must  be  included  in  the 
same  action."  , 

292]  b.  Interest.^"  An  agreement  to  pay  the 
principal  of  a  debt  at  one  time,  and  the  interest 
thereon  at  another  or  other  times,  gives  rise  to  sepa- 
rate causes  of  action,*^  and  if  interest  is  payable  at 
stated  intervals  a  separate  action  may  be  main- 
tained to  recover  each  installment  as  it  becomes 
due."  It  has  also  been  held  that  separate  actions 
,  may  be  maintained  for  the  principal  and  interest, 
although  both  are  due  at  the  time  of  the  first  ac- 
tion,*' and  that  separate  actions  may  be  maintained 
for  different  installments  of  interest,  although  the 
different  installments  are  due;**  but  in  other  cases 
it  is  held  that  after  the  principal  becomes  due,  the 
principal  and  interest  constitute  one  demand  which 
must  be  recovered  in  one  action,*"  and  that  the  samd 
rule  applies  to  different  installments  of  interest 
which  are  due.** 

2931  c  Personal  Services.  Claims  for  services 
rendered  under  separate  and  distinct  contracts  of 
employment  constitute  different  causes  of  action  for 
which  different  actions  miy  be  maintained,"  at- 
thongh  both  contracts  are  fully  performed  at  - 
the  time  the  first  action  is  instituted;*^  bat  only 
action    can    be    maintained    for  services 


one 


whicb    have   been   rendered   nnder   one  entire 


contract,**  although  the  work  consists  of  various 
acts  or  items.**  If  under  a  contract  of  employ- 
ment the  compensation  is  to  be  paid  at  stated 
intervals,  a  separate  action  may  be  main- 
tained for  each  installment  as  it  becomes  due;°^ 
but  all  claims  or  installments  under  the  same  eon- 
tract  and  due  at  the  time  of  the  first  action  most 
be  included  therein." 

Where  an  employee  is  wrongfully  dlscbarged  he 
may  av^i^  himself  of  different  remedies  for  obtain- 
ing compensation  for  the  services  rendered  and  dam- 
ages sustained,""  and  there  is  some  conflict  with 
regard  to  the  question  of  splitting  causes  of  action 
in  pursuing  these  remedies.^  It  has  been  held  that 
if  an  employee  is  wrongfully  discharged  and  there 
are  wages  due  and  unpaid,  the  claim  for  the  wages 
earned  and  the  claim  for  wrongful  discharge  consti- 
tute separate  and  distinct  causes  of  action,**"  and 
that  an  action  after  the  discharge,  to  recover  only 
the  wages  earned  under  the  contract,  will  not  pre- 
clude a  subsequent  action  for  the  breach  of  the 
edntract,"  and  conversely,  that  an  action  for  the 
breach  only,  in  which  no  claim  is  made  for  wages 
due  at  the  time  of  the  discharge,  will  not  preclude 
a  subsequent  action  to  recover  such  wages and 
where  the  doctrine  of  constructive  service  obtains, 
and  the  wages  are  payable  in  installments,  the  em- 
ployee may  treat  the  contract  as  in  force  and  main- 
tain a  separate  action  for  each  instalhnent  as  it 


Fa]   BaadlUoii  of  aa  aeooimt  of  Mp- 

arate  aalM,  and  the  ^riving:  of  new 
notes  for  the  balance  due  on  pur- 
chase-money notes,  and  not  corre- 
sponding with  them  In  amount,  will 
not  affect  the  ritrbt  of  the  creditor  to 
treat  the  sales  as  dtotlnoL  Campbell 
Printing  Preas,  etc.,  Co.  Walker, 
9  NTSt  722. 

39.  Will  lams- Abbott  Electric  Co.  v. 
Model  E:]ectrlo  Co.,  134  Iowa  066, 
112  NW  181,  13  LRANS  629  and  note; 
Buck  T.  Wilson.  113  Pa.  423,  6  A  97. 
But  see  Parrle  v.  Hlghtower,  76  Oa. 
681;  Ryan  t.  Waukesha  Spring  Brew- 
ing COi,  68  III.  A.  iU;  Btlckel  v.  Steel, 
41  Mich.  «50,  1  NW  1046;  and  cases 
supra  note  88. 

40.  XatMMrt  M  a  Mpawts  www  of 
BStloa  tfMuxaUgr  see  Intmst  [22  Cyo 
1671]. 

41.  Wehriy  V.  Morfoot,  103  HI.  188; 
I>ulaner  v.  Payne.  101  111.  S26,  40 
AmB  206;  Andover  Bav.  Bank  t. 
Adams,  1  Allen  (Mass.)  28;  Sparhawk 
T.  Wills.  6  Gray  (Mass.)  168. 

[a]  A  provlnn  tkat  tbm  pstaol^al 
rtuaf  tsooMM  da*  and  payable  Immedi- 
ately If  the  Interest  fa  not  paid  does 
not  affect  the  application  of  this  rale. 
Wehriy  v.  Hor%ot.  iOS  HI.  188. 

48.  Oa.— Calhoun  t.  Uarshall.  tl 
Qa.  27B,  34  AmR  99. 

HI.— Walker  v.  Kimball,  ti  HI.  887. 

Md. — ^Presstman  t.  Beach,  01  Md. 
203. 

Mass. — Haatfngs  T.  Wlawall,  8 
Maee.  4BS;  Oreenleaf  v.  Kellogg.  2 
Maaa.  608. 

Mich.— Near  v.  Donnelly,  9S  Mich. 
400;  B3  NW  010. 

4S.  Wehriy  v.  Horfoot,  103  111.  183: 
Dulaney  v.  Payne,  101  Til.  825,  40 
AmR  206;  Andover  Sav.  Bank  v. 
Adams,  1  Allen  (Mase.)  28;  Sparhawk 
V.  WlllB.  0  Gray  (Maaa.)  163. 

44.    Wehriy  v.  Morfoot,  108  III.  188. 

[a]  XntsMSt  oonpons  attached  to 
negotiable  bonds  are  distinct  and  In- 
dependent promises  to  pay  the  Interest 
Installments,  and  a  recovery  on  one 
win  not  preclude  an  action  on  another, 
althou^  the  latter  waa  due  at  the 
time  of  the  first  action.  Butterfield 
V.  Ontario,  44  Fed.  171. 

4B.  Ala.— EUerbe  v.  Troy,  68  Ala. 
14S. 

La. — Harty  V.  Harty.  2  La.  618;  Saul 
T.  Hia  Creditors,  7  Mart  N.  S.  426; 
Faurte  v.  Pilot,  2  Mart.  88. 


Me. — ^Howe  t.  Bradley*  19  Me.  81. 
Mo. — WIckersham  t.  Whedon,  S3 
Mo.  501. 

N.  T.— Clement  V.  Grant,  2  NTCIty 
Ct  438. 

Ont. — McDonald  t.  Dowdall,  28  Ont. 
212;  Clark  v.  Barber.  26  Ont  47  [rev 
26  Ont  263]. 

Ca]  XataTSSt  raoovavabla  only  as 
damafMt  and  not  pursuant  to  con- 
tract, must  be  recovered  In  the  prin- 
cipal action.  See  Interest  [22  Cyc 
1671]. 

40.  Real  Kst.  Loan  Co.  Guard- 
house, 29  Ont  602. 

Money  payaUa  In  taataUmsnts  gmn- 
erally  see  supra  t  287. 

47.  Whelees  v.  Serrano,  121  Mo.  A. 
17,  98  SW  108;  Pox  v.  Phyfe,  86  Misc. 
207,  78  NTS  149;  Gentles  v.  Flnck,  23 
MlBC.  168,  60  NTS  726;  Gardiner  t. 
Patten,  16  NTS  824;  Phillips  v.  Ber- 
Ick,  10  Johns.  (N.  T.)  ISO,  8  AmD  299. 

48.  Wheless  V.  Serrano,  121  Mo.  A. 
17,  98  SW  108. 

48.  U.  S. — ^Hughes  V.  Dundee 
Mortg.,  etc.  Inv.  Co..  20  Fed.  281. 

111. — Roaenmueller  v.  Lamps,  82  HI. 
212.  81  AmR  74. 

Kan. — ^Madden  Smith,  28  Kan. 
7»«. 

He. — Pomeroy  ▼.  Prcaoott.  100  He. 
401.  76  A  898,  128  AmSR  847,  21  Ann 
Cas  674. 

Miss. — Plttman  y.  Chrlsman,  69 
Miss.  124. 

Mo. — Oreea  Ton  Der  Ahe,  SO  Ho. 
A.  894. 

N.  T. — ^Maeder  v.  Wexler,  98  App. 
Dlv.  68,  90  NTS  698  faff  182  N.  Y. 
619,  74  NB  1120];  Howard  v.  Hunter, 
50  Misc.  576,  99  NTS  642;  Hartmann 
V.  New  York,  44  Misc.  272,  89  NYS  912. 

Pa. — Logan  v.  Caffrey,  30  Pa.  190. 

[a]  Oontliiiiatloii  of  original  oon- 
traot — ^Where  a  party  was  employed 
by  the  trustees  of  a  church  to  per- 
form certain  services  for  one  year  for 
a  fixed  compensation,  and  afterward 
performed  similar  services  in  the  next 
year  at  the  request  of  the  priest,  on 
the  promise  of  the  same  compensa- 
tion, it  was  held  that  there  was  only 
one  cause  of  action  for  all  Uie  services 
so  rendered,  Roaenmueller  v.  Lampe, 
89  ni.  212,  SI  AmR  74. 

[b]  asttilusa  of  vtanOlsg  attomsy. 
— ••iiie  services  of  a  standing  or  regu- 
larly appointed  attorney  are  usually 
rendered  pursuant  to  soma  general 


contract  or  understanding,  and  what- 
ever Is  due  therefor  at  the  end  of  the 
service  or  employment  constitutes  but 
one  cause  of  action,  and  cannot  be 
split  up  Into  several  distinct  ones." 
Hughes  T.  Dundee  Mortg.,  etc,  Co.,  20 
Fed.  881,  836. 

[o]  VhsM  BO  rate  of  oompauMtloB 
la  agraad  on,  and  the  recovery  la 
therefore  necessarily  upon  a  quantum 
meruit,  plaintiff  cannot  divide  hIa 
claim  and  bring  different  actions  by 
attempting  to  charge  different  rates 
for  different  periods  of  the  time  he 
waa  engaged  In  the  ctmtlnuoua  per- 
formance of  services  under  one  cxm- 
tract  Plttman  Chrlaman,  59  Miae. 
124. 

Sa  Madden  v.  Smith,  28  i^.  798; 
Green  v.  Von  Der  Ahe,  S6  Mo.  A.  294. 
See  also  cases  anpra  note  49. 

61.  Ala.— Llddell  V.  Chldester.  84 
Ata.  608.  4  S  426,  6  AmSR  887;  Wil- 
kinson V.  Black,  80  Ala.  829;  Stransa 
v.  Meertlef,  64  Ala.  299.  SS  AmR  8; 
Fowler  v.  Armour,  24  Ala.  194;  Davis 
T.  Preston,  6  Ala.  83. 

CaL — Stone  v.  Bancroft  129  C&l.  78. 
70  P  1017,  72  P  717. 

MlBSL— Armfleld  t.  Nash.  81  Miss. 
861. 

N.  T.— Seed  Johnston,  02  App. 
Dlv.  840.  71  NYS  679;  Gardner  Pat- 
ten, 16  NYS  824;  Hnntlngton  t.  Ok- 
densburgh,  etc.,  R.  Co.,  7,AmUtegN3 
148. 

Tex. — ^Mohrhardt  V.  Southern  Pac 
R.  Co..  S  Tex.  A.  Civ.  Caa.  1  822. 

See  also  Master  and  Servant  [26 
■Cyc  106$]. 

68.  Svana  v.  Collter.  79  Ga.  219,  4 
SE  200;  Roaenmueller  v.  Lampe.  89 
111.  212.  81  AmR  74:  Green  v.  Von  Der 
Ahe,  86  Mo.  A.  894:  Seed  v.  Johnston, 
68  App.  Dlv.  840.  71  NTS  B79. 

68.  See  Master  and  Servant  r2S 
Cyo  998-1001]. 

54.  Bee  easw  Infra  notes  lfr-B2,  and 
generally  Uaater  and  Servant  [26  Cyo 
998-1001]. 

66.  Perry  v.  Dickerson,  86  N.  Y. 
846,  39  AmR  663. 

sa.  Seed  V.  Johnston,  68  App.  Dlv. 
240,  71  NYS  679;  Levin  v.  Standard 
Faahlon  Co.,  10  Daly  (N.  T.)  404^1 
NYS  700  (rev  on  other  grounds  4  NYS 
867] :  Tbompam  Wood,  i  HDt  (N. 
Y.)  92. 

ST.  Perry  v.  Didierson,  86  N.  T. 
24^  29  AmB  6«2. 


Digitized  by 


Google 


§§  293-296] 


ACTIONS 


[1C.J.1  1115 


becomes  doe."  It  is  ordinarily  held,  however,  that 
if  an  action  is  lm>n|^t  by  the  employee  before  the 
expiratiim  of  his  t^m  of  employment,  it  must  be 
either  an  action  on  a  quantum  meruit  for  the  sery- 
iees  actual^  rendered,  or  an  action  for  dam^es  for 
breach  of  contract,"  and  that  either  will  preclude 
any  further  action  cm  the  contract,  as  the  framer 
necessarily  treats  the  contract  as  rescinded,**  and 
the  latter  being  for  the  breach  of  a  sii^le  contract 
must  include  in  the  one  action  all  the  damages  aris- 
ing therefrom,**  any  wages  due  and  unpaid  at  the 
time  of  the  discharge  bdng  recoverable  as  an  element 
of  damages  in  such  action.** 

[f  294]  d.  Principal  Debt  and  OoUatenl  Secn- 
zi^.  Where  there  is  a  principal  debt  or  obligation 
with  some  other  obligation  as  collateral  to  or  secu- 
rity therefor,  each  gives  rise  to  a  separate  cause  of 
action  for  which  different  acti<ms  may  be  brondit,** 
although  there  can  be  but  one  satisfaction  of  the 
amount  of  the  debt.**  This  rule  applies  in  the  case 
of  a  principal  debt  with  a  collateral  note  or  bond,*" 
and  also  in  the  case  of  a  note  or  bond  with  a 
mortgage  given  as  security  therefor,**  unless  it  is 
otherwise  provided  by  statnte." 


58.  Strauss  v.  Meertlef,  84  Ala. 
299,  38  AmR  S;  Moore  v.  Kelly,  etc., 
Co.,  Ill  Qa.  371,  8«  SB  802:  Trawlick 
V.  Peoria,  etc.  R.  Co..  SS  111.  A.  166; 
Armfleld  v.  Naah,  21  MIbb.  361.  8«« 
also  Maater  and  Servant  [S6  Cyc  898, 
899]. 

as.  Keedy  v.  Long,  71  Md.  8SB,  18 
A  704,  6  L.RA  759  and  note;  Howard 
V.  Daly,  61  N.  T.  362,  19  AmR  285; 
Colbum  V.  Woodworth,  31  Barb.  (N. 
T.)  381;  Moody  v.  Leverlch,  4  Daly 
(N.  T.)  401,  H  AbbPrNS  145.  See 
also  caeea  Infra  note  61. 

60.  Keedy  v.  Long,  71  Md.  88E,  IS 
A  704.  5  L.RA  759  and  note;  Moody  v. 
Leverlch,  4  Daly  (N.  Y.)  401,  14  Abb 
PrNS  146. 

61.  111. — Monarch  Cyde  Mfc'  Co. 
v.  Mueller.  8S  HI.  A.  889. 

Ind. — ^Richardson  v.  Earie  Uaoh. 
Works,  78  Ind.  482.  41  AmR  E84. 

Ky.— BridgefWd  Meaffher,  144 
Ky.  479.  188  8W  7B0* 

Md. — Olmstead  v.  Bach,  78  Md.  188, 
27  A  601,  44  AmSR  873,  22  LRA  74. 

Ho. — ^Booge  V.  Padflc  R.  Co.,  33  Mo. 
212,  82  AmD  160;  Soursln  v.  Salorgne, 
14  Mo.  A.  486. 

N.  T.— Howard  V.  Daly,  81  N.  T. 
862.  19  AmR  285;  Colburn  T.  Wood- 
worth,  31  Barb.  881;  Brodar  v.  Lord. 
46  N.  T.  Super.  205;  Moody  IjOver- 
Ick,  14  AbbPrNS  146. 

Oh. — James  v.  Allen  County,  44  Oh. 
St.  226,  6  KE  246.  58  AmR  821. 

Tex. — Litchenateln  t.  Brooks,  75 
Tex.  196.  12  SW  975. 

See  also  Master  and  Servant  [26 
Cyc  1001J. 

[a]  Zx  dafeBAuLt  arraae,  expressly 
or  Impliedly,  that  the  first  action 
shall  be  only  for  the  damages  sus- 
tained up  to  the  time  of  the  action 
and  shall  be  without  prejudice  to 
plalntitTs  right  to  bring  a  subsequent 
action  for  damages  subsequently  ac- 
cruing, he  cannot  afterward  object  to 
the  splitting  of  the  demand.  Flanders 
V.  Canada,  etc..  Steamship  Co.,  161 
Fed.  878  [ate  165  Fed.  321,  91  CCA 
807], 

S3.  Moody  V.  leverlch,  4  Daly  (K. 
T.)  401,  14  AbbPrNS  146. 

68.  Ford  v.  Burks,  87  Ark.  91;  Falr- 
chlld  V.  Holly,  10  Conn.  474;  White 
V.  Smith.  38  Pa.  186,  76  AmD  589; 
Anderson  v.  Neef,  82  Pa.  379;  Jordan 

Hassey,  (Tex.  Civ.  A.)  134  SW  804. 
See  also  Judgments  [23  Cyc  1193]. 

64.  See  Judgments  [23  Cyc  1198- 
119S]:  Mortgages  [2T  Cyc  161S]. 

SB.  Clark  v.  Toung,  1  Cranch  W. 
B.)  181,  8  L.  ed.  74;  Falrchlld  v.  Holly, 
10  Conn,  474:  HoCullough  v.  Hellman, 
8  Or.  181:  Milwaukee  First  Nat.  Bank 
T.  FInck,  100  Wis.  446.  76  NW  608. 
Bee  also  Judgment*  [28  Cyc  1194]. 


295]  6.  PrdmiBSOxy  Notes.  A  single  promis- 
sory note  gives  rise  to  a  single  cause  of  action  which 
cannot  be  split;**  but  difleroit  notes,  although  be- 
tween the  same  parties,  give  rise  to  duEerent  causes 
of  action  upon  which  separate  actions  may  be  main- 
tained,** pf^icularly  where  the  notes  mature  at  dif- 
ferent times,"  and  the  rule  applies  notwithstanding 
the  different  notes  were  given  in  the  same  trans- 
action,^^ or  were  all  due  at  the  time  of  the  jBrst 
action.'*  If  the  note  stipulates  for  the  payment  of 
costs  and  attomeys'  fees, 'in  case  the  note  is  not 
paid  and  suit  is  broi^ht  thereon,  the  claim  for  such 
costs  and  fees  is  not  a  separate  cause  of  action 
and  must  be  included  in  the  action  on  the  note." 

[$  296]  f.  Bents.  Claims  for  rents  due  under 
separate  and  distinct  leases  constitute  different 
causes  of  action,  for  which  different  actions  may  be 
maintained;"  but  whatever  may  at  any  time  be  due 
under  the  same  lease  constitutes  but  one  demand  and 
can  be  recovered  only  in  one  action.'*  "Where  rent 
is  payable  at  stated  intervals  a  separate  action  may 
be  broi^ht  to  recover  each  installment  as  it  becomes 
due/*  but  all  installments  which  arie  due  and  unpaid 
at  the  time  an  action  is  brought  must  be  included  in 
Ark. — Ford  v.  Burks,  87  Ark. 


66. 

91. 

111.— Barchard  v.  Kohn,  167  HI.  679, 
41  NE  902,  29  LRA  803. 

Ind. — Jenkfnson  v.  Bwlng,  17  Ind. 
605. 

La. — Lalane  v.  PajTie,  42  La.  Ann. 
162,  7  8  481. 

Minn. — Macomb  Sewer-Plpe  Co.  v. 
Hanley,  61  Minn.  860,  63  NW  744. 

N.  £L— Colby  ▼.  HoClIntoek.  «8  N. 
H.  178,  40  A  »7,  78  AmSR  567  and 
note. 

See  also  Judgments  [28  Cyo  1195]; 
Mortgagee  [27  Cyc  151B]. 

[a]  Chattel  mortgages,  as  well  as 
mortgages  upon  realty,  are  within  the 
application  of  this  rule.  Barchard  v. 
Ko^n,  157  ni.  679,  41  NB  902,  29  LRA 
808. 

fM   Wken  Hum  mxm  Mvacal  bo8m 

falling  due  at  different  times  and  se- 
cured by  the  same  mortgage,  there 
ma?  be  separate  foreclostire  eults 
with  regard  to  the  different  notes. 
Crouse  T.  Holman,  19  Ind.  80.  See 
also  Bressler  t.  Martin,  188  HI.  878, 
24  NB  618. 

67.  Santa  Ana  Commercial  Bank  v. 
Rershner.  120  Cal.  495,  62  P  848;  Salt 
Lake  Valley  L.  A  T.  Co.  v.  Hlllspaugh, 
18  Utah  28S.  64  P  8^3.  See  also  Mort- 
gaires  [27  Cyc  1515,  1616]. 

[a]  Under  s  statatorr  provision 
that  there  can  be  but  one  action  for 
the  recovery  of  any  debt,  or  the  en- 
forcement of  any  right,  secured  by 
mortgage,  a  person  who  sues  on  a 
note  secured  by  a  mortgage  cannot 
bring  another  suit  to  foreclOM  the 
mortgage.  Bacon  v.  Raybonld,  4  Utah 
367.  10  P  481.  11  P  610. 

68.  King  v.  King,  87  Misa  (N.  T.> 
63,  74  NTS  761  faff  78  App.  DIv.  B47. 
77  NTS  401:  Wlllard  v.  Sparry,  16 
Johns.  (N.  T.)  121. 

69.  Oa. — Stames  v.  Mutual  lioan, 
etc,  Co..  108  Oa.  597.  29  SB  462. 

111. — Nlckerson  v.  Rockwell,  90  HI. 
480. 

Ind^-Crouse  v.  Holman,  19  Ind.  80. 
Md. — PieBstnian  v.  Beach,  61  Md. 
SOS. 

Mo. — Mass  T.  Brown,  7  Mo.  806: 
Wlllfama  v.  Kitchen,  40  Ho.  A.  (04. 

N.  J.— Paton  V.  Doyne,  74  N.  J.  I*. 
819.  86  A  848. 

N.  T— Natbana  v.  Mapa,  77  M.  T. 
420. 

Pa.— Boyle  v.  Grant.  18  Fa.  188. 
Tex, — ^Ferguson  v.  Cnlton,  8  Tex. 
283 

Ont.— McOotrlCk  V.  Ryall,  26  Ont. 
435. 

70.  Stames  Mutual  Loon,  etc., 
Co..  102  Go.  587,  89  SB  488;  Preastmao 
V.  Bw^,  81  Md.  80S. 


71.  Williams  Kitchen,  40  Mo.  A. 
604:  Nathans  v.  Hope,  77  N.  T.  420. 

73.  PresBtman  v.  Beach,  61  Md. 
203;  Paton  v.  Doyne,  74  N.  J.  L.  319. 
65  A  848;  Nathans  v.  Hope,  77  N.  T. 
420;  Ferguson  v.  Culton,  8  Tex.  2K8. 
Contra  Scofleld  v.  Pensons,  26  Miss. 
402. 

73.  Maxwell  v.  Buntin.  81  111.  A. 
278;  Comstock  v.  Davis,  El  Mo.  669; 
Brooks  V.  Ancell,  61  Mq.  178. 

[a]  Xf  the  guarantor  of  *  pnnaia- 
sory  note  is  liable  Under  his  contract 
for  the  payment  of  costs  and  attor- 
ney's fees,  such  charge  should  be  In- 
cluded In  the  action  on  the  contract 
of  guaranty,  and  If  not  so  included  a 
separate  action  therefor  cannot  be' 
maintained.  Abbott  v.  Brown,  181 
m.  108,  82  NB  818. 

TC.  Hcliondon  v.  Faas,  68  Hiss. 
110,5  6  884. 

n.   Barrttt  t.  Beify,  47  Conn.  828. 

86  AmR  79;  Casselberry  t.  Forquer, 

87  ni.  170;  Warren  v.  Comings.  8 
Cush.  (Mass.)  108.  See  alao  cases 
infra  note  77. 

[a]  The  form  of  action  Is  Inuna- 
tenal  In  the  application  of  this  rule. 
Warren  v.  Comings,  6  Cush.  (Mass.) 
103. 

[b]  Seat  aad  sewer  rates. — ^Where 
a  lease  binds  the  lessee  absolutely  to 
pay  the  sewer  rates  against  the  prop- 
erty, such  payment  Is  In  the  nature 
of  rent  and  constitutes  with  the  rent 
stipulated  a  single  demand,  so  that 
the  lessor  cannot  maintain  separate 
actions  to  recover  the  rent  due  and 
the  sewer  rates  not  paid.  Smith  v. 
Lindsay.  20  Hawaii  330. 

76.  III. — Marshall  v.  John  Grosse 
Clothing  Co.,  184  111.  481,  66  KB  807. 
76  AmSR  181;  McDole  v.  MCDole,  106 
ni.  452. 

Mo. — Flnnerty  v.  Hoppe,  150  Mo.  A. 
615,  131  SW  128;  Kevenaurh  v. 
Shaughnessy,  41  Mo.  A.  667.  And  see 
Schurlcht  v.  Broadwell.  4  Ho.  A.  160 
(holding  that  the  recovery  of  rent 
and  possession  will  not  bar  a  recovery 
for  taxes  which  the  lessee  covenanted 
to  pay,  and  for  rent  which  accrued 
subseouent  to  the  first  recovery). 

N.  T.— TTnderhlll  Collins,  60  Kun 
585,  16  NTS  495;  Drexler  v.  Cohen, 
108  NTS  680;  Whitman  V.  I^outen,  8 
NTS  754 ;  Clark  T.  Jonea,  1  Den.  Sit, 
43  AmD  706. 

Tex. — ^Williams  v.  Houston  Cornice 
Works,  48  Tex.  Civ.  A.  70, 101  SW  889, 
1195. 

Ehig. — Gambrell  v.  Falmouth,  4  A. 
&  K  73,  81  BCL  61,  111  Reprint  716; 
Palmer  v.  Strotwlok,  1  Keb.  86,  113, 

88  Reprint  888,  846,  1  I.ev.  48,  88  Re- 
print 188,  1  Sid.  44,  8r«eprlnt  95L  T. 
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that  action  in  order  to  be  reeovere'd.^^ 

297]  £.  Sales,  An  entire  eontraet  of  sale 
eannot  be  split  up  and  made  the  subject  of  different 
actions/^  but  separate  and  distinct  sales  give  rise  to 
sejtarate  causes  of  action.^"  In  the  absence  of  an 
agreement  to  the  contrary,  where  sales  are 
made  at  different  times  each  sale  is  a  sepa- 
rate transaction  for  which  a  separate  action 
may  be  brought,®**  particularly  where  each  sale 
is  made  upon  a  distinct  term  of  credit;®^  but 
the  sale  of  several  articles  at  the  same  time  con- 
stitutes only  one  transaction,  giving  rise  to  but 
one  cause  of  action.^^ 

298]  C.  Actions  ex  Delicto— 1.  In  Oeneral. 
The  rule  against  splitting  causes  of  action  applies 
to  causes  of  action  arising  ex  delicto,"*  the  rule 

Raym.  21,  83  Reprint  12;  Brlstowe  v. 
Fairclough,  1  M.  &  G.  143.  39  ECL 
687,  133  Reprint  281-  Welbte  v.  Phil- 
lips, 2  Vent.  129,  86  Reprint  349. 

[a]  wiMT«  a  p»Tson  nannitcM 
til*  payment  of  tne  installments  of 
rents  under  a  lease,  the  lessor  may 
briniT  an  action  acralnst  the  guarantor 
for  each  Installment  as  it  becomes 
due,  or  wait  until  the  expiration  of 
the  term  and  brln^  one  action  for  the 
entire  amount  then  due.  Joyce  v. 
Spafford,  101  111.  A.  422. 

77.  Cal.— Love  v.  Waltz,  7  Cal.  250. 
Conn. — Burritt  v.  Belfy,  47  Conn. 

S23.  36  AmR  79. 

Iil.~.Ca«Belberry  v.  Forquer,  27  111. 
im 

Kan. — ^Whltttker  v.  Havley,  3D  Kan. 
ai7.  1  P  B08. 

Mass. — Warren  t.  Comings,  6  Cuah. 
103. 

-N.  T. — Jex  V.  Jacob,  19  Hun  lOB; 
ISuaenbury  v.  Hablsreitlnger,  72  Misc. 
61.  129  NTS  2;  Drexler  v.  Cohen,  108 
NTS  680;  Smith  v.  Dlttenhoefer,  1 
NTCityCt  143. 

Oh.— Pox  V.  Althorp,  40  Oh.  St.  822 

78.  Dutton  V.  Shaw,  36  Mich.  431 
Miller  V.  Covert,  1  Wend.  (N.  TO  487 
Smith  V.  Jones,  IS  Johns.  (N.  T.  229 
CarvllI  V.  QarrlfTues,  5  Pa.  152, 

DlatlnoUon  iMtwMU  ntir*  ud  Mv- 
•raU*  oontract*  of  m1«  see  Sales  [35 
Cyc  1131. 

79.  Zimmerman  v.  Erhard,  83  N. 
T.  74,  88  AmR  396;  Cashman  v.  Bean, 
2  Hilt.  (N.  y.)  S40;  Campbell  PrinUng 
Press,  etc,  Co.  v.  Walker,  9  NTSt 
722 

80.  A.  K.  Toung,  etc..  Mfg.  Co.  V. 
Wakefield,  121  Mass.  91;  American 
Button-Hole,  etc.,  Co.  v.  Thornton,  28 
Minn.  418,  10  NW  425;  Ruddle  v. 
Horine,  34  Mo.  A.  616;  Stlfel  v.  Lynch, 
7  Mo.  A.  326;  Zimmerman  v.  Erhard, 
83  N.  T.  74.  38  AmR  396;  Staples  v. 
Goodrich.  21  Barb.  CN.  T.)  317;  Cash- 
man  V.  Bean,  2  Hilt.  (N.  T.)  340; 
Campbell  Printing  Press,  eta,  Co.  v. 
Walker.  9  NTSt  722. 

81.  Zimmerman  v.  Erhard,  88  N. 
T.  74.  38  AmR  39S;  Staples  v.  Good- 
rich, 21  Barb.  (N.  T.)  817;  Cashman 
V.  Bean,  2  Hilt.  CN.  T.)  340.  And  see 
Reia  V.  Ferris,  112  Mich.  693.  71  NW 
484,  87  AmSR  437  (holding  that  where 
■ales  are  separate  and  distinct  and  on 
different  terms  of  credit,  there  may  be 

■an  election  to  rescind  some  of  tnem 
or  treat  them  as  void  and  sue  In  tort 
for  some  and  on  contract  for  the 
others). 

8a,  Mansfield  v.  Trigg,  113  Mass. 
SISO ;  Miner  v.  Bradley,  22  Pick. 
(Mass.)  467;  Smith  v.  Jones,  IB  Johns. 
CN.  Tj  229;  Magruder  v.  Randolph, 
77  N.  C.  79. 

_  83.  Conn.— Johnson  v.  Connecticut 
Co„  86  Conn.  438,  83  A  B30. 

HI. — Savage  v.  French,  13  Til.  A,  17. 
,  IndL— Roby  v,  Eggers,  130  Ind.  415, 
S9  NE  365. 

Kan. — ^Wichita,  etc.,  R.  Co,  V.  Beebe, 
39  Kan.  465,  18  P  502. 

Ky^—DllI  V.  Justice,  137  Ky.  822, 
127  SW  472. 

Hlch. — Continental  Ins.  Co.  v.  H. 
M.  Loud,  etc»  Lumber  Co.,  93  Mich. 
139,  BS  NW  394,  32  AmSR  494. 


being  that  a  single  wrong  gives  rise  to  but  one  caose 
of  action,  for  which  only  one  action  can  be  main- 
tained,** however  numerous  the  elements  ■  or  items 
of  damage  resulting  therefrom  may  be;^  and  the 
rule  cannot  be  evaded  by  varying  the  form  of  action 
in  the  different  actions  sought  to  be  maintained  for 
the  same  canse.^  On  the  other  band,  where  there 
are  distinct  and  separate  causes  of  action,  different 
actions  therefor  may  be  maintained.^^  The  authori- 
ties are  not,'  however,  entirely  agreed  as  to  the 
proper  rule  for  determining  whether  there  is  bat 
one  or  several  causes  of  action.^  The  same  wrong- 
ful act  may  under  some  circumstances  give  rise  to 
different  causes  of  action,^"  as  by  constituting  an 
injury  to  different  persons,"  or  to  the  same  person 
with  regard  to  different  rights"^  or  in  different 


N.    T. — Farrlngton   v.   Payne,  16 

Johns.  432. 

Tenn. — Saddler  v.  Apple,  9  Humphr. 
342. 

Sfc  Ala. — Firemen's  Ins.  Co,  v. 
Cochran,  27  Ala.  228. 

D.  C. — Philadelphia,  etc,  R.  Ca  v. 
Karr,  38  App.  193. 

111.— Savage  v.  French,  13  la  A.  17. 
Kan. — Wichita,  etc.,  R.  Co.  v.  Beebe, 
39  Kan.  466,  18  P  602. 

Ky.— Dill  v.  Justice,  137  Ky.  822, 
127  SW  472. 

La. — French  v.  Landis,  12  Rob.  636. 
Mass. — Trask  v.  Hartford,  etc.,  R. 
Co.,  2  Allen  331;  Bennett  v.  "OaoA,  1 
Allen  47,  79  AmD  70B.  * 

Minn.— Almquist  _v.    Wilcox.  IIB 


BO  LRA  l«l  and  note. 

T£q. — Cook  Y.  Globe  Printing  Co., 
227  Mo.  471.  127  SW  332:  VHieeler 
Sav.  Bank  v.  Tracey,  141  Mo.  252.  42 
SW  948,  64  AmSR  BOB;  Dlllard  v. 
St.  Louis,  etc.,  R.  Co.,  B8  Mo.  69; 
SteigUder  v.  Missouri  Pac.  R.  Co.,  38 
Mo.  A.  611;  Funk  v.  Funk,  3B  Mo. 
A.  246. 

N.  T. — ^Bracken  v.  Atlantic  Trust 
Co..  167  N.  T.  610.  60  NE  772.  81 
Am^  731  [aff  42  App.  Div.  621,  59 
NTS  1099];  Law  v.  McDonald.  62 
HowPr  340;  Bendemagle  v.  Cocks,  19 
Wend.  207,  32  AmD  448. 

Okl. — Kansas  City,  etc.,  R.  Co.  v. 
Shutt,  24  Okl.  96,  104  P  61,  138  AmSR 
870,  20  AnnCas  256. 

S.  C— Crips  V.  Talvande,  IB  SCL  20. 
Vt. — Whitney  v.  Clarendon,  18  Vt. 
252,  46  AmD  IBO. 

Va.— Hlte  V.  Long,  6  Rand.  <2T  Va.) 
457.  18  AmD  719. 

Wyo. — Haxard  Powder  Ca  V.  Vol- 
ger,  3  Wyo.  189,  18  P  636. 

Eng. — Lamb  v.  Walker,  3  Q.  B.  D. 
389 

[a]  tt  a  railroad,  oompanr  falls  to 
fence  Ita  traoks  ae  required  by  law, 
and  animals  come  at  different  times 
upon  plaintiffs  land  and  Injure  his 
crops,  the  tort  consists  In  the  failure 
to  fence,  and  but  one  action  can  be 
maintained  for  all  the  damages  to 
plalntifTs  land  which  have  accrued 
at  the  time  of  his 'first  action.  Steig- 
Uder V.  Missouri  Pac.  R.  Co.,  38  Mo. 
A.  511. 

85.  Wichita,  etc.,  R.  Co.  v.  Beebe, 
89  Kan.  46S,  18  P  B02;  Dill  v.  Justice, 
187  Ky.  822,  127  SW  472;  Stelgllder 
v.  Ulasonri  Pac.  R.  Co.,  38  Mo.  A.  511, 
61B  (where  the  court  said:  "He 
[plaintiff]  cannot,  in  an  action  for  a 
wrong  committed  by  the  defendant, 
sue  for,  and  recover,  a  portion  of  the 
damages  resulting  therefrom,  and, 
then,  at  some  future  time,  be  per- 
mitted to  complain  of  the  same  wrong, 
and  recover  other  Items  of  damage 
existing  and  known  to  such  plaintiff 
at  the  Institution  of  the  former  ac- 
tion. "There  can  be  hut  one  recovery 
for  an  injury  from  a  single  wrong, 
however  numerous  the  Items  of  dam- 
age may  he'">;  Hazard  Powder  Co. 
V.  Volger,  3  Wyo.  189,  18  P  636.  See 
also  cases  supra  notes  83,  84. 

86.  Savage  v.  French,  18  HI.  A.  17; 


Bennett  v.  Hood,  1  Allen  (Mass.)  47, 
79  AmD  706;  Funk  v.  Funk,  35  Mo. 

A.  246. 

[a]  Vnder  a  statute  llmttiTig  the 
recovery  of  damagM  In  replevin  to 
those  for  the  Illegal  detention  of  the 
property,  the  owner  of  the  property 
may  institute  a  separate  action  to 
recover  damages  to  his  business  repu- 
tation and  credit  resulting  from  the 
malicious  taking  of  the  property, 
since  such  damages  could  not  be  re- 
covered In  the  action  of  replevin, 
Crockett  v.  MUler,  112  Fed.  729,  SO 
CCA  447. 

ffr.  Reld.  etc^  Co.  v.  Ferris,  112 
Mich.  693,  71  NW  484,  67  AmSR 
437;  RelllT  V.  Sicilian  AaphaU  Fav. 
Co.,  170  N.  T.  40,  62  NE  772,  88 
AmSR  636,  57  LRA  176  [rev  31  App. 
Div.  802,  52  NTS  817];  Shook  v. 
Lyon,  16  Daly  420,  11  NTS  720; 
Kronshage  v.  Chicago,  etc.,  R.  Co.  4S 
Wla  BOO;  Babb  v.  Mackey.  10  Wis. 
371;   Brunsden  v.  Humphrey,  14  Q. 

B.  D.  141  [rev  11  Q.  B.  D.  712].  See 
also  Infra  fi  299. 

88.  See  King  v.  Chicago,  etc.,  R. 
Co.,  80  Minn.  83.  82  NW  1113,  81 
AmSR  238,  50  LRA  161  and  note; 
Rellly  V.  Sicilian  Asphalt  Pav.  Co., 
170  N.  T.  40,  62  NE  772,  88  AmSR 
636,  B7  LRA  176  Erev  31  App.  Div. 
302,  62  NTS  817]. 

[a]  Tests  tfmUeO, — (1)  In  some 
cases  the  quJitlon  as  to  whether 
there  was  but  one  or  several  cauKea 
of  action  has  been  determined  with 
reference  to  the  act  or  acts  done, 
rather  than  the  effect  thereof.  Kin? 
v.  Chicago,  etc.,  R.  Co.,  80  Minn.  83. 
88.  82  NW  1118.  81  AmSR  23S.  SO 
LRA  161  (where  the  court  said: 
"We  are  of  the  opinion  that  the 
cftu.i©  of  the  action  consists  of  the 
negligent  act  which  produced  the 
effect,  rather  than  in  the  effect  of 
the  act  in  its  application  to  different 
primary  rights'^).  (8)  In  others  it 
has  been  determined  with  reference 
to  whether  one  or  more  rights  were 
violated.  Watson  v.  Texas  Pac.  R. 
Co.,  8  Tex.  Civ.  A.  144,  27  SW  92*; 
Brunsden  v.  Humphrey,  14  Q.  B.  D. 
141  [rev  11  Q.  B.  D.  712].  (3)  But  it 
has  also  been  doubted  whether 
either  of  these  tests  Is  conclusive, 
it  being  said  that  where  different 
Injuries  are  sustained  the  question 
should  be  considered  with  reference 
to  whether  such  tniurles  are  subject 
to  the  same  period  of  limitation,  the 
same  rule  as  to  t\ie  right  of  asslim- 
ment,  and  the  same  rule  as  to  abate- 
ment and  revival.  Rellly  v.  Sicilian 
Asphalt  Pav.  Co.,  170  N.  T.  10.  65 
772,  88  AmSR  636,  57  LRA  l.S 
[rev  31  App.  Div.  802.  52  NTS  8171. 

89.  Rellly  v.  Sicilian  Asphalt 
Pav.  Co.,  170  N.  T.  40.  62  NE  77». 
88  AmSR  636,  57  LRA  176  [rev  31 
App.  Div.  302.  52  NTS  817];  Watson 
V.  Texas  Pac.  R.  Co.,  8  Tex.  Civ. 
144.  27  SW  924;  Brunsden  v.  Hum- 
phrey, 14  Q.  B.  D.  141  Erev  11  Q.  B. 
D.  712]. 

M.    See  Infra  fi  300. 
81.    Watson  v.  Texas  Pac  R  Ca. 
8   Teat.  Civ.  A.   144.   27   SW  »2*; 

Digitized  by  VjOOglC 


298] 


ACTIONS 


[1C.J.]  1117 


capacities,"*  or  by  rendering  defendant  liable  in 
(liferent  capacities.*"  Ordinarily,  however,  a  single 
wrongful  act,  affecting  a  single  person,  gives  rise  to 
but  one  cause  of  action  for  which  only  one  action  can 
be  maintained.**  Thus  but  one  action  can  be  main- 
tained for  ;the  damages  resulting  from  a  single 
assault,**  libel,*"  slander,**  fraud,  misrepresenta- 
tion,** malicious  prosecution  or  false  imprisonn^ent,^ 


personal  injury,'  wrongful  death,'  fire,*  enticement 
of  a  servant,'  negligent  or  wrongful  act  of  a  munici- 
pality,* or  a  single  trespass  upon  or  injury  to  land.' 
So  also  if  different  articles  of  personal  property  are 
converted  at  the  same  time,  the  owner  cannot  main- 
tain different  actions  to  recover  the  different  articles 
or  damages  for  their  taking- or  detention,'  and  it  is 
ordinarily  held  to  be  immaterial  that  the  first  action 


Brunsden  v.  Humphrey,  14  Q.  B.  D. 
141  [rev  11  Q.  B.  D.  712],  gee  also 
infra  {  301.  But  see  Klngr  v.  Chl- 
caEO,  etc.,  R.  Co.,  80  Minn.  S3,  82 
NW  Ilia.  81  AmSB  238,  BO  LRA  161 
and  note. 

93.  Southern  R.  Co.  t.  King,  160 
Fed.  332,  87  CCA  284  (holdinr  that 
where  a  wife  sustains  Injuries  to 
her  person  and  her  husband  Is  killed 
by  the  samo  wrongful  act,  and  the 
damages  recoverable  by  the  wife  for 
her  personal  Injuries  become  her 
separate  property,  and  a  recovery 
for  the  death  of  her  husband  be- 
comes a  trust  fund  for  the  benefit 
of  his  heirs,  the  wife  Is  injured  in 
different  cajiaclties  and  may  main- 
tain separate  actions  for  her  per- 
sonal Injuries  and  for  the  loss  of 
her  husband). 

93.  Kronshage  v.  Chicago,  etc., 
B.  Co.,  45  Wis.  600  <holding  that 
where  goods  belonging  to  plaintifl 
are  negligently  destroyed  oy  fire 
while  In  the  custody  of  defendant, 
and  some  of  the  goods  are  held  by 
defendant  as  a  common  carrier,  and 
the  others  as  a  warehouseman, 
there  are  separate  causes  of  action 
with  regard  %o  the  different  lots  of 
goods,  for  which  separate  actions 
may  be  maintained). 

94.  Bennett  v.  Hood,  1  Allen 
(Mass.)  47,  79  AmD  705;  Dlllard  v. 
St.  Louis,  etc.,  R.  Co.,  58  Mo.  69;  Por- 
ter V.  Cobb,  22  Hun  (N.  Y.>  278; 
Kite  V.  I^ng,  «  Rand.  (27  Va.)  4B7, 
18  AmD  719.  See  also  cases  supra 
notes  84-86. 

[a]  Under  the  M.  T.  MvIX  Xlffbts 
Kaw  authorising  a  recovery  for  the 
unauthorized  use  of  the  name  or 
portrait  of  a  living  person  without 
his  consent,  plaintiff  must  recover 
all  his  damages  In  one  action,  and 
cannot  bring  one  action  for  Tioiation 
of  his  civil  rlfrtits  and  another  for 
Ubet  based  on  the  same  facts.  Binns 
T.  Vltagraph  Co.  of  America,  147 
Anp.  Dlv.  78S,  132  NTS  237  trev  71 
Sflsc.  203,  130  NTS  8761. 

SO.  Fetter  v.  Seal,  1  Ld.  Raym. 
339.  91  Reprint  1122,  1  Salk.  11,  91 
Reprint  11. 

96.  Julian  v.  Kansas  City  Star 
Co.,  209  Mo.  35,  107  SW  496  (holding 
that  where  a  libel  Is  published  in 
but  one  Issue  of  a  newspaper  there 
is  but  one  publication  and  one  cause 
of  action,  notwithstanding  the  pa- 
pers are  distributed  throughout  dif- 
ferent .  counties  and  reach  their 
destination  In  some  earlier  than  In 
others);  Hess  v.  Oansz,  90  Mo.  A. 
439  (holding  that,  although  a  libel 
may  affect  a  plaintiff  as  an  indi- 
vidual, as  a  professional  man,  and 
as  an  officer.  It  only  constitutes  one 
libel);  Oalligan  v.  Sun  Printing,  etc., 
Co.,  25  Misc.  36S,  54  NTS  471.  2^ 
NTCivProc  349;  MacdougaU  y. 
Knight.  25  Q.  B.  D.  1. 

97.  Cracraft  v.  Cochran,  16  Iowa 
301  (holding  that  a  single  conversa- 
tion In  which  slanderous  words  are 
spoken  gives  rise  to  but  one  cause 
of  action,  notwithstanding  In  this 
conversation  plaintiff  is  chained 
with  different  offenses). 

98.  Allison  v.  Connor,  86  Mich. 
283. 

99.  Berrlnger  v.  Payne,  68  AUu 
154. 

1.  Foster  v.  Napier,  73  Ala  595; 
Thompson  v.  Ellsworth,  39  Mich. 
719;  Boeger  v.  Langenberg,  97  Mo. 
390.  11  SW  223,  10  AmSR  322. 

[a]  Attw  a  reeorerr  for  a  maU- 
«IOBs  jnrosMntlOBi  an  action  will  not 
lie   (1)   tor  the  utterance  of  th« 


words  upon  which  the  prosecution 
was  founded  (Jamlgan  v.  Flemlne, 
48  Miss.  710,  6  AmR  514;  Rockwell 
V.  Brown,  86  N.  Y.  207;  Sheldon  v. 
Carpenter.  4  N.  T.  579,  55  AmD  301); 
(2)  nor  will  It'lie  for  like  utterances 
made  at  a  different  time  but  prior 
to  the  prosecution  (Tidwell  v.  Wlth- 
erepoon,  21  Fla.  359,  58  AmR  665); 
<3)  but  it  is  otherwise  if  the  words 
were  spoken  thereafter  (Rockwell  v. 
Brown,  88  N.  T.  207). 

[b]  Btwt  «oiitmiiatlcia  of  aa 
Ulsffat  ImptlBinunMtt  is  a  new  tres- 
pass, and  a  recovery  in  an  action 
eommenced  during  the  continuance 
in  prison  will  not  preclude  another 
actum  brought  after  it  has  ceased, 
for  a  continuation  of  the  Imprison- 
ment, ^land  v.  Marsh,  16  Mass. 
389. 

8..  V.  B. — Jenkins  v.  Atlantic 
Coast  Line  R,  Co.,  179  Fed.  S35. 

IIL—Howell  V.  Goodrich,  69  III. 
6B6. 

Mass. — Sibley  v.  Nason.  196  Mass. 
125,  81  NB  887,  124  AmSR  620,  12 
LRANS  1173,  12  AnnCas  938. 

Mo. — Mateer  v.  Mls.tourl  Pac.  R, 
Co.,  105  Mo.  320,  16  SW  839. 

N.  Y. — Filer  v.  New  Tork  Cent  R. 


Co..  49  N.  T.  42;  Curtiss  v.  Roches-  -etc.,  R.  Co.,  87  Minn.  314,  34  NW  38 


ter,  etc^  R.  Co.,  20  Barb.  282  Eaff 
18  N.  Y.  6341. 

Vt. — Whitney  v.  Clarendon,  18  Vt. 
252.  46  AmD  150. 

Eng. — HodsoU  V.  Stallebrass.  11  A. 
&  E.  301,  39  ECL,  178.  113  Reprint 
429,  9  C.  &  P.  63,  38  ECL  49;  Hudson 
V.  Liee,  4  Coke  43a.  76  Reprint  989; 
Fetter  t.  BeaL  1  Ld.  Raym.  389,  91 
Reprint  1122.  1  Salk.  11,  91  Reprint 

[al  The  personal  1ntox7  is  the 
nst  of  the  aotloB,  and  the  damages 
due  to  pain  and  suffering,  as  well 
as  those  due  to  loss  of  time  and 
expenses  Incurred,  are  elements  of 
but  one  entire  cause  of  action  which 
cannot  be  divided.  Sibley  v.  Nason, 
196  Mass.  125,  81  NC  887,  124  AmSR 
520,  12  LRANS  1173.  12  AnnCas  938. 
^  8.  Almqulst  V.  Wilcox,  116  Minn. 
37,  131  NW  796. 

4.  Knowlton  v.  New  Tork,  etc., 
R.  Co..  147  Mass.  606,  IS  HB  580,  1 
LRA  685;  Trask  v.  Hartford,  etc.. 
R.  Co..  2  Allen  (Mass.)  331;  Con- 
tinental Ins.  Co.  V.  H.  M,  Loud,  etc.. 
Lumber  Co..  98  Mich.  139,  68  Nw 
394,  32  AmSR  494;  Kansas  City. 
etCy  R.  Co.  V.  Shutt,  24  Okl.  96,  104 
P  61.  138  AmSR  870.  20  AnnCas  255; 
Fireman's  Fund  Ins.  Co.  v.  Oregoh 
R.  etc..  Co.,  68  Wash.  332,  108  P  770. 

[al  Wliers  one  boUduv  la  negU- 
rmnXtr  set  on  lire  and  other  build- 
ings are  destroyed  by  Are  commu- 
nicated from  this  building,  the 
destruction  of  all  of  them  Is  the  sesult 
of  one  and  the  same  wrongful  act 
for  which  only  one  action  can  bo 
maintained.  Trask  v.  Hartford,  etc., 
R.  Co.,  2  Allen  (Mass.)  331. 

[b]  There  la  bo  splitting  of  a 
oatue  of  action  (1)  where.  In  an 
action  brought  by  the  insured  for 
damages  from  a  fire  caused  by  de- 
fendant's negligence,  an  Insurance 
company  files  a  cross  complaint  in 
which  It  asserts  an  equitable  assign- 
ment to  It  of  a  part  of  whatever 

Elafntiff  Is  entitled  to  recover,  this 
eing  not  In  the  nature  of  a  separ- 
ate action  by  the  Insurance  com- 
pany in  Its  own  right  for  the  same 
tort,  but  merely  a  proceeding  to 
obtELln  a  division  of  a  single  recov- 
ery between  two  parties  claiming 
interests  therein  (Lake  Srle.  etc., 
R.  Co.  v.  Hobbs.  40  Znd.  A.  ill,  81 


NB  90).  (2)  nor  is  there  a  splitting 
of  one  cause  of  action  where  the  In- 
surance company  settles  the  loss  of 
the  insured  and  takes  an  assignment 
of  his  cause  of  action,  thu&  becoming 
the  sole  owner  of  the  cause  of  action 
against  defendant  (Fireman's  Fund 
Ins.  Co.  V.  Oregon  R.,  etc.,  Co.,  68 
Wash.  332,  108  P  770). 

6.  Bird  V.  Randall,  3  Burr.  1345, 
97  Reprint  866.  W.  Bl.  373,  387,  9« 
Reprint  210,  218  (where  there  was 
a  first  recovery  of  a  stipulated  pen- 
alty for  breach  of  the  contract  of 
service);  Hambleton  v.  Veere.  2 
Saund.  169,  85  Reprint  916. 

6.  Lafayette  v.  Nagle,  113  Ind. 
425,  15  NE  1:  Hempstead  v.  Des 
Moines,  68  Iowa  36.  18  NW  676; 
Hale  V.  Weston,  40  W.  Va.  313,  21 
SE  742. 

7.  Ga. — Cunningham  v.  Morris,  19 

Ga.  683,  65  AmD  611. 

Iowa. — Hempstead  v.  Des  Moines, 
63  Iowa  36,  18  NW  676. 

Kan.— Wichita,  etc..  R.  Co.  v. 
Beebe,  39  Kan.  465,  18  P  502. 

Mass.— Goodrich  v.  Yale,  8  Allen 
454. 

Minn. — Zlebarth.v.  Nye,  42  Minn. 
641,  44  NW  1027;  Plerro  v.  St.  Paul,. 


ubi...    -1-v-    ^^v,    at    iniiiii.    oifl,  11  W  09 

(holding  that  a  recovery  for  use  and 
occupation  In  an  action  to  recover 
the  possession  of  realty  is  a  bar 
to  a  subsequent  action  for  injury  to 
the  estate  during '  the  same  period 
of  occupation). 

N.  Y— Hahl  V.  Sugo.  169  N.  T. 
109.  62  NE  135.  88  U.mSR  539,  61 
LRA  226  [rev  46  App.  Div.  632,  61 
NYS  770]  (holding  that  where  an 
adjoining  owner  has  unlawfully  en- 
croached upon  real  property,  the  per- 
son Injured  cannot  maintain  an  ac- 
tion at  law  to  prove  his  title  and 
right  to  possession,  and  then  bring 
a  separate  suit  In  equity  to  remove 
the  encroachment);  Porter  v.  Cobb. 
22  Hun  278;  Van  Zandt  V.  New  York, 
21  N.  T.  Super.  876;  Johnson  t. 
Smith.  8  Johns.  388. 

Wla — ^Dlck  V.  Webster.  6  Wis.  481. 
^^Bng.— Lamb  v.  Walker,  3  Q.  B.  D. 
389;  Toung  v.  Munby,  4  M,  ft  S.  183. 
106  Reprint  802. 

[al  Vor  the  removal  of  lateral 
or  snbjaoent  support,  only  one  ac- 
tion can  be  maintained.  X^amb  v. 
Walker,  3  Q.- B.  D.  889:  Bononi  v. 
Backhouse,  E.  B.  &  E.  622,  638.  96 
ECL  622.  120  Reprint  643  (per  Cole- 
ridge, J.);  Barwell  v.  Kensey,  3  Lev. 
179.  83  Reprint  639. 
Oontlnalnir  trespass  see  infra  g  302. 
8.  Ala. — -Firemen's  Ins.  Co.  v. 
Cochran,  27  Ala.  228;  O'Neal  v. 
Brown,  21  Ala.  482.  But  see  Wlttlck 
V.  Traum,  27  Ala.  562,  62  AmD  778 
(holding  that  where  several  articles 
of  i>er8onal  property  are  wrongfully 
taken  or  detained,  -If  plaintiff  elects 
to  treat  the  act  as  a  trespass  or 
conversion  and  sues  in  trespass  or 
trover  he  has  but  one  cause  of  ac- 
tion with  regard  to  all  of  the  ar- 
ticles, but  that  if  he  elects  to  sue 
In  detinue  merely  for  their  deten- 
tion he  may  at  his  election  maintain 
a  se[>arate  action  of  detlmie  tor  each 
article). 

CaL — Cunningham  t.  Harrla,  B  CaL 

81. 

111.— Karr  v.  Barstow.  24  111.  680; 
Savage  v.  French,  13  111.  A.  17. 

Mass. — McCaffrey  v.  C^ter,  1 25 
Mass.  330;  Folsom  v.  Clemence,  119 
Mass.  473:  Bennett  v.  Hood,  1  Allen 
47,  79  AmD  705;  Marble  v.  Keyes,  » 
Gray  221.  See  also  Stevens  v.  Tuite. 
104  Mass.  838. 
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IB  in  replevin  and  the  second  in  trespass  or  trover* 
[i  299]  2.  S«parat6  Wrongful  Acts.  For  more 
than  one  tort  or  wrongful  act  frtnn  whieh  different 
injuries  result,  separate  actions  may  be  maintained,^ 
although  the  different  wrongs  eonsdst  in  repetitions 
of  the  same  wrongful  aet.*^  Thus  separate  actions 
may  be  maintained  for  di^erent  assaults,"  different 
conversions,"  different  embezzlements,^*  different 
f rands,"'  different  trespasses,**  different  publications 
of  a  libel,"  different  violations  of  an  ordinance," 
different  wrongful  sales  under  execution,*'  different 
acts  constituting  waste,"  and  for  killing  or  injuring 
different  animals  at  different  times  and  places,^* 
300]   3.  Wrongs  Affecting  Two  or  More  Per^ 


Mleh^FBTwell  v.  Myers,  69  Mich. 
17»,  26  NW  828. 

Minn. — Hardin  v.  PalmerlM,  28 
Mtnn.  4S0.  10  NW  778. 

Mo. — Union  R.,  etc.,  Co.  Traube, 
69  Mo.  S&B;  Funk  v.  B'unk,  S6  Mo. 
A.  246. 

N.  T. — ^Farrlngton  v.  Payne,  IB 
Johns.  4  82. 

Pa. — Slmea  v.  Zane,  24  Pa.  242. 

8.  C. — Bates  v.  Quattlebom,  11  S. 
C.  L.  205. 

Tenn. — Saddler  y.  Apple,  9 
Humphr.  842. 

Vt.— Ballard  v.  Thorpe,  99  VL  B»9, 
80  A  86. 

Va. — HIU  T.  Ix>ns,  6  Rand.  (27 
Va.)  467,  18  AmD  719. 

Wis. — Kaehler  v.  Dobberpuhl,  60 
Wis.  266,  18  NW  841. 

Eiag. — Olhbs  V.  Cruikshank,  L.  R- 
8  C.  P.  464;  Phillips  v.  Berryman,  3 
Douffl.  286,  26  IBCL  198,  99  Reprint 
668. 

See  also  Judgmente  [28  Cyc  1178, 
11791. 

[a]  An  exoeptlOB  to  this  rule  has 
been  made  In  cases  where  plaintiff 
at  the  time  of  his  first  action  was 
lemorant  of  the  amount  or  Items  of 
property  converted.  Moran  v.  Plank- 
Inton,  64  Mo.  837;  Risley  T.  Squire, 
68  Barb.  (N.  T.)  280.  See  also  gen- 
erally  supra  I  281. 

[bl  JUttaonA  jUmajMru  po— ss 
BloB  was  i&  OUterent  rlglita  with  re- 
rard  to  the  different  articles,  some 
being  held  by  him  in  his  own  right 
and  others  as  trustee,  If  all  were  in 
his  possession  and  were  taken  at 
the  same  time  he  can  maintain  but 
one  action  for  their  recovery. 
<yNeal  v.  Brown,  21  Ala.  482. 

9.  Karr  v.  Barstow,  24  111.  S80; 
Bavaere  v.  French,  18  111.  A.  17;  Ben- 
nett V.  Hood,  1  Allen  (Mass.)  47,  79 
AmD  705-  Funk  v.  Funk,  35  Ho.  A. 
246.  See  also  cases  supra  note  8.  But 
see  Qehlert  v.  Quinn,  86  Mont.  451, 
90  P  168,  119  AmSR  864  {holding 
that  where  a  sheriff  Seized  certain 

Eroperty  and  disposed  of  a  portion 
Hereof,  plaintiff  was  entitled  to 
maintain  replevin  for  the  property 
BtlU  remaining  in  the  hands  of  the 
sheriff  and  trover  for  property  dis- 
posed of). 

10.  Ark.— St  liOulB,  etc,  -R.  Co. 
V.  Trimble,  S«  Ark.  864.  16  BW 
899 

Cal. — D©  la  Ouerra  v.  Newhall.  68 
Cal.  141:  Nevada,  etc,  Cgnal  Co.  v. 
Kldd.  48  Cat  180/ 

Conn. — ^Doane  v.  Cummins,  11 
Conn.  162. 

Ky. — Burr  v.  Woodrow,  1  Bush 
602. 

Masa — Adams  v.  Haffards.  20 
Pick.  127;  White  v.  Moseley.  8  Pick. 
856. 

Mich.— Held  v.  Ferris,  112  Mich. 
698.  71  NW  484,  87  AmSR  487. 

N.  T. — Woods  V.  Pansbarn,  76  N. 
T.  496;  liCe  v.  Kendall,  66  Hun  SIO, 
11  NTS  181;  Rutherford  v.  Aiken,  2 
Thomps.  &  C.  281;  Shook  v.  Lyon, 
16  I>aly  420,  11  NTS  720;  Betts  v. 
Hlllman,  16  AbbPr  184;  Benson  v, 
Matsdorf,  2  Johns.  869;  Van  Alen  v. 
Rogers.  1  Johns.  Cas.  281,  1  AmD 
118. 

N.  C— Johnson  v.  WlUlams,  116 


N.  C  88,  20  SB  ITS:  Broadnax  ▼. 
Baker.  94  N.  C.  676,  66  AmR  888. 
Wis. — Kronsbax  v.  Chieaso,  eta. 

R.  Co.,  45  Wis.  600. 

11.  Woods  V.  Pangbum,  76  N.  T. 
498.  See  also  cases  supra  note  10, 
and  Infra  notes  12-21. 

la.  Adams  v.  Haffards,  20  Pick. 
(Mass.)  127. 

13.  Wheeler  v.  Wallace,  68  Mich. 
864,  19  NW  87-  Shook  v.  Lyon,  16 
Daly  420,  11  NTS  720;  Mortlmore  v. 
Affleck.  (Tex.  Civ.  A.)  126  SW  61.- 

14.  Mortlmore  v.  Affleck,  (Tex. 
Civ.  A.)  126  SW  61.  See  also  Phil- 
Hps  V.  BoBsard.  86  Fed.  99. 

X8.  Reed  v.  Ferris,  112  Mich.  698, 
71  NW  484,  67  AmSR  487;  Lee  v. 
Kendall.  66  Hun  610,  11  NTS  181 
(holding  that  where  separate  and 
distinct  purchases  are  fraudulently 
made  on  different  days,  each  pur- 
chase is  a  separate  fr^ud  for  which 
a  separate  action  may  be  main- 
tained). 

16.  De  la  Guerra  v.  Newhall,  66 
Cal.  21  (repeated  trespasses  of  de- 
fendant's cattle  on  plaintiff's  land); 
White  V.  Moseley.  8  Pick.  (Masa) 
858. 

17.  Woods  V.  Pangbum,  76  N.  T. 
496  (repeated  publications  of  same 

Whitehall  v.  Meaux,  8  IlL  A. 

18S. 

19.   Wheeler  y.  Wallace.  68  Mich. 

364,  19  NW  37. 

30.  Rutherford  v.  Aiken,  2 
Thomps.  &  C.  {N.  T.)  281. 

81.  Loulsvitle,  etc,  R.  Co.  v. 
Quade,  101  Ind.  884;  Missouri  Pac 
R.'  Co.  v.  Scammon,  41  Kan.  621,  21 
P  690.  And  see  Toledo,  etc.,  R.  Co.  v. 
Ttlton,  27  Ind.  71;  Indianapolis,  etc.. 
R.  Co.  v.  Kercheval,  24  Ind.  139 
(both  holding  that  such  claims  can- 
not be  joined  so  as  to  make  an  ag- 
gregate which  will  give  Jurlsdliitlon). 

tal  TUa  ml*  has  been  applied 
In  a  case  where  two  animals  came 
upon  a  railroad  track  at  the  same 
time  and  place,  and  while  running 
before  a  train  were  successively 
overtaken  and  killed  by  the  same 
train,  which  proceeded  without  stop- 
ping, at  points  only  thirty  rods 
apart,  it  being  held  that  as  there 
was  a  difference  In  time  and  place, 
and  as  the  first  Injury  might  have 
been  avoidable  by  the  exercise  of 
ordinary  care,  and  the  second  due 
to  gross  negligence,  the  two  Injuries 
were  not  the  result  of  one  and  the 
same  act,  or  of  a  continuing  act, 
but  were  the  result  of  separate  ana 
Independent  acts  giving  rise  to  sep- 
arate causes  of  action,  for  which 
different  actions  mfght  be  main- 
tained. Missouri  Pac.  R.  Ca  T. 
Scammon,  41  Kan.  S21  21  P  690. 

22.  Cal.— Karr  v.  Parks,  44  Cal.  46. 

Mass.— Wilton  v.  Middlesex  R  Co., 
125  Mass.  130. 

Miss. — ^Waters  v.  Mobile,  etc,  R. 
Co.,  74  Miss.  634,  21  S  240. 

Mo. — Smith  V.  Warden,  86  Mo. 
382;  Duffy  v.  Gray,  52  Mo.  628. 

N.  T. — Taylor  v.  Manhattan  R  Co., 
68  Hun  305.  8' NTS  488;  Smith  v. 
Hee«han.  28  Hun  428. 

Tex. — Freeman  v.  Harrison,  (Civ. 
A.)  148  SW  686. 


sons.  If  two  or  more  persons  sustain  injuries  by 
the  same  wrong,  a  distinet  right  of  action  accraea 
to  each,  and  separate  actimu  may  be  maintained  by 

them." 

301]  4.  Wrongs  Affecting  Different  Proper- 
ties or  Bi^ts.  Where  different  articles  or  kinds  of 
property  beloi^;;ing  to  the  same  person  are  injured 
by  tbe  same  wrongful  act,  it  is  ordinarily  held  that 
there  is  but  one  cause  of  action,  for  whieh  only  one 
action  may  be  ^maintained,"  as  where  several  animals 
are  killed  or  injured  at  the  same  tiine  by  the  same 
negligent  act,*^  or  different  buildings,  or  pieces  or 
articles  of  property  are  injured  or  destroyed  by  the 
same  firej^bnt  where  plaintiff  is  injured  both  as  to 

Tt^Bradley  v.  Andrews,  61  Yt. 
626.  Bee  also  Cade  v.  McFarland,  48 
Vt.  47  (holding  that  where  two  en- 
gage in  a  combat  each  has  a  right 
of  aethm  for  the  injtiry  mulcted  on 
him). 

Ehig. — Martin  v.  Kennedy,  8  B.  ft 
P.  69,  126  Reprint  1161. 

[a]  lUttstraUona^(l)  The  right 
of  an  Infant  to  sue  for  a  personal 
injury  and  the  right  of  his  parent 
to  sue  thereon  are  separate  and  dis- 
tinct. Freeman  v.  Harrison,  (Tei. 
Civ.  A.)  143  SW  886.  (2)  So  an  ac- 
tion by  an  Infant,  brought  by  his 
guardian  or  next  friend,  for  Injuries 
sustained    by   the    infant,    will  not 

greclude  an  action  by  the  parent  In 
is  own  right  for  loss  of  services 
and  expenses  incurred  occasioned  by 
the  same  Injury.  Karr  v.  Parks.  44 
Cal.  46;  WlHon  v.  Middlesex  R  Co., 
126  Mass.  180.  (8)  Conversely,  an 
action  by  the  parent  for  loss  of  serv- 
ices and  expenses  will  not  preclude 
a  subsequent  action  by  the  parent, 
as  administrator  of  the  Infant,  for 
such  damages  as  tbe  infant  himself 
might  have  recovered.  Bradley  v. 
Andrews,  61  Vt.  626.  (4)  And  where 
the  same  explosion  Injures  a  man's 
wife  and  his  property  two  distinct 
causes  of  action  arise,  one  to  the 
husband  for  injury  to  his  property, 
and  the  other  to  his  wife  for  Injury 
to  her  person.  Smith  v.  Warden.  88 
Mo.  882.  (6)  So  also  an  action  by 
«  partnership  for  an  injury  to  the 
partnership  property  or  business 
will  not  preclude  a  subsequent  ac- 
tion by  one  of  the  partnwa  for  an 
Injury  sustained  by  htm  tndividu- 
ally  OS  a  result  of  the  aame  wrongs 
ful  act.  Dufly  v.  Gray,  61  Mo.  628; 
Taylor  v.  Manhattan  R  Co.,  68  Hun 
306.  <  NTS  488. 

[b1  Bttt  la  the  ease  of  a  peaalty, 
prescribed  by  a  statute  relating  to 
the  exclusion  of  colored  persons  from 
the  cars  of  railroad  companten, 
where  the  penalty  Is  given  by  way 
of  punishment  to  the  offender  rather 
than  by  way  of  compensation  to  the 
party  aggrieved,  the  exclusion  of 
several  persons  at  the  same  time 
constitutes  but  a  single  offense  and 
only  one  action  for  we  penalty  can 
be  maintained.  New  Jersey  Cent 
R  Co.  V.  Green,  S<  Fa.  487,  27  AmR 
718.  ^ 

83.  Dlllard  v.  St.  t«ul8,  etc  R. 
Co.,  68  Mo.  69  (Injury  to  plaintiff's 
horse  and  to  his  harness  by  the 
same  act) :  Hasard  Powder  Co.  v. 
Volger.  8  Wyo.  189.  18  P  686  (Injury 
to  plaintiff's  wife,  his  house,  and 
his  furniture,  by  the  same  explo- 
sion). 

[a]  But  a  eattteBrnt  with  regard 
to  the  injury  done  to  one  article  or 
class  of  property  differs  from  the 
bringing  of  an  action  to  recover 
therefor,  and  will  not  preclude  an 
action  for  the  Injury  not  Included 
In  such  settlement.  Gens  v.  Har- 
gadine,  66  Mo.  A.  246. 

84.  Brannenburg  v.  IndlanapolK 
etc.,  R.  Co.,  18  IndT  108.  74  AmD  250: 
Binlcker  v.  Hannibal,  etc.  R.  Co.,  S3 
Mo.  660;  Pucket  v.  St  touis,  etc 
R  Co.,  26  Mo.  A.  660. 

S5.   Knowttoa^v.  Hew.Tork. 
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his  person  and  his  property  by  the  same  wrong- 
ful act,  there  is  a  direct  conflict  of  author- 
ity" as  to  whether  there  is  but  one  cause 
of  action"  with  merely  di£ferent  items  or  ele- 
ments of  damage,*^  or  whether  the  different  inju- 
ries give  rise  to  sc^wrate  and  distinct  causes  of 
action  iar  vhieh  different  actions  may  be  main- 
tained." 

302]  6.  Oontintiiiuc  Wrongs  and  Becnrring 
Damages.  Where  an  injury  arising  out  of  tort  is 
not  complete,  permanent,  and  final  in  its  character, 
but  is  of  a  continuing  or  recurring  nature,  each 
repetition  or  continuance  or  recurrence  of  damage  is 
a  fresh  injuiy  for  which  a  separate  action  may  be 
maintained.'''  This  rule  applies  to  damages  result- 
ing from  the  continuance  of  a  nuisance/^  or  in  the 

R  Co.,  147  Mass.  (OC.  18  NB  580, 
1  L.RA  626:  Trask  v.  Hartford,  etc., 
R  Co.,  2  Allen  (Mass.)  SSI.    See  also 


supra  I  298.  _ 
86.  Sae  King  v.  Chicago,  etc.,  R 
Co.,  80  Minn.  88,  82  NW  1118.  81 
AmSR  288,  60  LRA  161;  Relllr  v. 
Biclllan  Asphalt  Pav.  Co..  170  N.  T. 
40,  88  NB  772,  88  AmSR  888,  S7  IJtA 
176  [rev  81  App.  Dtv.  802,  62  NYS 
8171;  and  cases  Infra  notes  27-20. 

a?.  King  V.  Chicago,  etc,  R  Co., 
80  Hlnn.  88,  82  NW  1118,  81  AmSR 
238.  50  LRA  161  and  note.  Bee  alao 
Southern  R  Co.  v.  Klngr,  160  Fed.  832, 
87  CCA  884  latt  217  U.  S.  624,  80  SCt 
594,  64  L.  ed.  868];  Bllsa  v.  New 
York  Cent^  etc,  R  Co.,  160  Mass. 
447.  86  NE  66,  89  AmSR  604;  Do- 
ran  V.  Coben.  147  Mass.  842,  17  NE 
647. 

a A  ImrtMnA  Is  not  the  p«r- 
Itropsrtj  of  the  wlfs  within 
the  application  of  the  rule  that  an 
Injury  to  the  person  and  to  property 
by  the  same  act  gtvea  rise  to  but 
one  cause  of  action,  and  tf  the  wife 
l9  Injured  and  the  husband  killed 
by  the  same  negligent  act,  she  may 
maintain  -separate  actions  for  her 
personal  Injury  and  for  the  loss  of 
ner  husband.  Southern  R  Co.  t. 
King,  160  Fed.  332,  87  CCA  284  [all 
217  U.  S.  624,  80  SCt  694,  64  L.  ed. 
8681. 

[b]  Bat  a  Mttlsmsat  with  regard 
to  the  Injury  to  the  person  or  to  the 
property  differs  from  the  bringing 
of  an  action  to  recover  therefor,  and 
will  not  preclude  an  action  for  the 
Injury  not  Inoladed  hi  the  settle- 
ment Bliss  New  York  Cent.,  etc.. 
R  Co.,  J60  Mass.  447.  SC  NB  66,  SO 
AmSR  604:  Yaple  v.  New  York,  etOy 
R.  Co.,  6f  App.  IMv.  t<S,  68  NY8 
292. 

as.  King  T.  Chicago  etc,  R  Co., 
80  Minn.  88,  82  NW  1118,  81  AmSR 
238.  60  LRA  161. 

SS.  Peaks  V.  Baltimore,  etc.,  R 
Co..  2«  Fed.  496;  RelUy  V.  Sicilian 
Atphalt  Pav.  Co^  170  N.  Y.  40,  62 
NB  772,  88  AmSR  686,  57  LRA  176 
[rev  81  App.  Dlv.  802,  62  NYS  817]; 
Watson  V.  Texas,  etc,  R  Co.,  8  Tex. 
Civ,  A.  144,  27  SW  924;  Brunaden  v. 
Humphrey.  14  Q.  B.  D.  141  [rev  11 
Q.  B.  T>.  712]. 

[a]  B— son  of  mis. — (1>  The  rea- 
sons which  have  been  assigned  In 
support  of  the  doctrine  that  an  In- 
Jury  to  the  person  and  an  injury  to 
property  from  the  same  act  give 
rise  to  separate  causes  of  action  are, 
that  different  rights  are  violated, 
that  the  causes  of  action  are  subject 
to  different  periods  of  limitation, 
that  one  ts  assignable  while  the 
other  Is  not.  and  that  cms  would 
abate  by  plalntltTs  death,  and  the 
other  survfve.  Relllr  t.  Biclllan  As- 
phalt Pav.  Co.,  170  N.  Y.  40,  62  NB 
771,  88  AmSR  688,  67  LRA  176  [rev 
«  App.  IMv.  S02,  62  NYS  817]. 
(2)  in  a  dissenting  opinion.  In  a 
case  where  the  majority  of  the 
court  had  held  that  an  Injury  to 

JlalntUTs  person  and  an  Injurr  to 
la  property  caused  by  the  same 


act  gave  rise  to  separate  causes  of 
action.  Lord  Coleridge,  C.  J.,  said: 
"That  the  Injury  done  to  the  plain- 
tiff is  Injury  done  to  him  at  one  and 
the  same  moment  by  one  and  the 
same  act  in  respect  of  different 
rights,  1.  e.,  his  person  and  his  goods, 
I  do  not  in  the  least  deny;  but  It 
seems  to  me  a  subtlety  not  war- 
ranted by  law  to  hold  that  a  man 
cannot  bring  two  actions  If  he  Is 
Injured  In  his  arm  and  m  hla  leg, 
but  can  bring  two,  if  besides  his  arm 
and  leg  being  Injured  his  trousers 
whIfA  contain  his  leg,  and  bis  coat- 
slesva  which  contains  hla  arm,  have 
been  torn."  Brunaden  T.  Humphrey, 
14  Q.  B.  D.  141,  162  [r«V  11  Q.  R  D. 
7121. 

90.  lU.— Ohio,  etc,  R  Co.  v.  Bl- 
Itott.  84  111.  A.  689;  St.  Louts,  etc, 
R  Co.  V.  Brown.  84  III  A.  562. 

Me. — Cumberland,  etc.  Canal  Corp. 
V.  Hltchlngs,  66  He.  140. 

Mass. — Warner  v.  Bacon,  8  Gray 
397,  69  AmD  268;  Leland  v.  Marsh, 

16  Mass.  889. 
Mich. — Wheeler    v.    Wallace,  6S 

Mich.  864,  19  NW  87:  Wheeler  v. 
Wallace,  68  Mich.  366,  19  NW  33. 

Mo. — Van  Hoosler  v.  Hannibal, 
stc,  R  Co.,  70  Mo.  146. 

Pa. — Woods  V.  Pittsburg  Coal  Co., 
280  Pa.  197,  70  A  4»»;  Bare  v.  Hoff- 
man, 79  Pa.  71,  21  AmR  4t. 

Tex. — Clark  Dyer,  81  Tex.  889, 
18  SW  1061. 

Eng. — Hodsoll    v.    StallebrasB,  11 

A.  &  B.  801,  89  ECL  178.  118  Re- 
print 429.  0  C.  &  P.  68.  88  BCL  49. 

See  also  Judgments  [28  Cyc  1186, 
11871. 

[a]  Birt  pialatMf  war  wmm  ta  on* 
aattOK  for  the  damages  which  hs  has 
sustained  on  dlftarent  occasions '  as 
the  rasull  of  a  continuing  trespass. 
Hueston  Mississippi,  etoL*  Boom 
Co.,  76  Minn.  261,  79  NW  92. 

81.  111. — St.  Louis,  etc,  R  Co.  T. 
Brown,  84  111.  A.  652. 

Me. — Cumberland,  etc.  Canal  Corp. 
V.  Hltchlngs.  66  Me.  140;  Russell  v. 
Brown,  68  Me.  208. 

Minn. — Sloggy  v.  Bllworth,  88 
Minn.  179.  86  NW  461,  8  AmSR  666. 

Miss. — Rosamond  V.  Carroll  Coun- 
ty. 101  Miss.  701,  67  S  970, 

Nebr. — Omaha,  etc,  R  Co.  v. 
Standen,  22  Nebr.  S48,  86  NW  183. 

Oh.— Shepherd  v.  Willis,  19  Oh. 
142. 

Pa.— Smith  T.  BlUott,  9  Pa.  846; 
Kllheffer  v.  Herr,  17  Serg.  A  R  319, 

17  AmD  668. 
Bng. — ^Holmes  v.  Wilson,  10  A.  ft 

B.  601,  S7  BCL  278.  118  Reprint  190; 
Bowyer  v.  Cook,  4  C.  B.  236,  66  ECL 
28^  188  Reprint  496. 

Bee  also  Judgments  [28  Cyc  11S6. 
1187];  Nuisances  (29  Cye  1864,  1266]. 

Bt.  ni. — Chicago,  etc,  R  Co.  v. 
Sehaffer,  124  111.  112,  16  NE9  289  (aff 
26  III.  A.  2801;  St.  Louis,  etc.  R  Co. 
V.  Brown,  34  111.  A.  662. 

Iowa. — Huflftes  T.  Chicago,  eta,  R 
Cc,  141  Iowa  27S,  111  NW  024,  ISS 
AmSR  164. 

Ks. — ^Madlsonvllle,  etc,  R  Co.  t. 
OraSam,  147  Ky.  604.  144  SW  737. 


case  of  stmeturra,  embankments,  ditches,  excava- 
tions, and  the  like,  from  which  damages  may  recur 
from  time  to  time."  But  plaintiff  can  maintain 
only  one  action  for  the  damages  which  have  accrued 
from  a  continuation  of  the  same  wrong  at  the  time 
of  his  first  action;**  and  in  order  to  maintain  suc- 
cessive actions  for  recurring  damages  the  recovery 
in  the  first  action  must  have  been  limited  to  dam- 
ages sustained  at  the  time  of  the  eommeneement  of 
that  action." 

303}  6.  Completed  Wrongs  and  Pormanent 
Damages.  Where  a  wrong  is  of  a  complete  or  per- 
manent character  the  general  rule  is  that  only  ope 
action  therefor  can  be  maintained  which  must  in- 
clude all  the  damages  recoverable,  both  present  and 
prospective."    This  rule  applies  both  with  regard 

La.— Kirk  v.  Kansas  City,  etc.,  R. 
Co.,  61  La.  Ann.  667,  25  S  467. 

Mo. — Van  Hoosier  v.  HannibcO,  etc, 
R.  Co.,  70  Mo.  146 ;  McKee  v.  St.  Louis, 
etc,  R  Co.,  49  Mo.  A.  174. 

Nebr. — Omaha,  etc,  R.  Co.  v.  Stan- 
den, 22  Nebr.  848,  36  NW  183. 

Pa. — Bare  v.  Hoffman,  79  Pa.  71,  21 
AmR  43. 

Tex. — Clark  v.  Dyer,  81  Tex.  839. 
16  SW  1061:  Ft..  Worth,  etc,  R.  Co. 
V.  Flynt.  (Civ.  A.)  126  SW  S47. 

Va. — ^Virginian  R  Co.  V.  Jeffries. 
110  Va.  471,  66  SB  781.  _ 

W.    Va. — Pickens   v.   Coal  River 
Boom,  etc,  Co.,  68  W.  Ta.  10,  66  SB 
866,  24  LXtANS  864. 
See  also  Judgments  [28  Cyo  IISS, 

^^[a]'  JkMamgk  the  onliBs  of  ths 
danares  is  of  •  peznuuient  oharaotsr, 

yet  If  the  resulting  damages  are  of 
such  a  nature  that  it  .cannot  be  fore- 
told whether  or  not  they  will  continue, 
or  what  damages  will  result  In  the 
future,  BUCceasWe  actions  may  be 
brought  to  recover  the  damages  oc- 
curring from  time  to  time.  Hughes 
V.  Chicago,  etc.,  R  Co.,  lil  Iowa  278. 
119  NW  »S4,  183  AmSR  164;  Vlrgintan 
R  Co.  V.  Jeffries,  110  Va.  471,  66  SB 
781. 

[b]  Whers  a  stnutnre  Is  unlaw- 
fnllr  or  asgUgently  hnllt,  although 
Intended  to  be  permanent,  recurring 
recoveries  for  such  Improper  or  neg- 
ligent construction  may  be  had  as  the 
injuries  occur.  MadlsonvUle,  etc.  R 
Co.  V.  Graham.  147  Ky.  804,  144  SW 
737. 

83.  Stelgllder  v.  Missouri  Pac  R 
Co.,  38  Mo.  A.  611  (holding  that  whers 
a  railroad  company,  contrary  to  a 
duty  imposed  by  statute,  falls  to 
erect  and  maintain  a  fence  along  its 
tracks,  and  In  copaequence  of  su(A 
failure  animals  come  upon  and  In- 
jure plalntltTs  lands,  at  different 
times.  If  plaintiff  brings  an  action  to 
recover  for  the  damages  done  durlnv 
a  certain  year  he  iiannot  afterward 
bring  another  action  to  recover  tor 
the  ttmages  done  during  a  prior  year 
and  which  might  have  been  included 
in  the  first  action). 

M.  Me. — Cumberland,  etc.  Canal 
Corp.  V.  Hltchlngs,  66  He  140. 

N.  Y. — Blunt  V.  McConnlck.  I  Den. 
288. 

Oh.— Thayer  v.  Brooks,  17  Oh.  481. 
49  AmD  474. 
B.  C— MafUer  v.  Duncan,  16  8CL 

276. 

Bng. — Battishlll  v.  Reed,  18  C.  R 
696,  86  BCL  696,  189  Reprint  1644. 

30.  III. — Chicago,  etc,  R  Co.  v. 
Loeb.  118  ni.  208,  8  NB  460,  69  AmR 
841;  Howell  v.  Qoodrlch,  69  III.  666. 

IndL — ^North  Vernon  v.  Voegler,  lOS 
Ind.  814,  2  NB  821. 

Ky. — King  v.  Danville  Bd.  of  Coun- 
cil, 128  Ky.  821,  107  SW  1189,  32  KyL 
1188. 

Mass. — Fowle  t.  New  Haven,  etc, 
Co.,  112  Mass.  384,  17  AmR  106. 

N.  H. — Troy  v.  Cheshire  R  Co.,  2S 
N.  H.  88,  66  AmD  177.  ^  ^ 

N.  Y^Fller  v.  New  York  Cent.  R 
Co.,  49  U.  Y.  47,  10  AmR  887;  Van 
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to  the  damages  resulting  from  a  personal  injury," 
and  to  those  resulting  from  an  injury  to  land,  which 
is  of  a  complete  and  permanent  character."  It  has 
been  observed,  however,  that  as  regards  injuries  to 
limd  the  dividing  line  between  cases  falling  within 
the  application  of  this  mle  and  the  rule  stated  in  the 
preceding  section  is  not  alvays  eleorly  distinguish- 
able." 

[$  304]  D.  Actions  to  Becorar  Land.  The  rule 
against  splittii^  a  cause  of  action  applies  to  actions 
for  the  recovery  of  land."  Consequently  a  party 
claiming  title  to  a  single  undivided  tract  or  parc^ 
of  land  cannot  maintain  different  actions  to  recover 
different  portions  thereof,^  but  different  actions  may 
be  maintained  to  recover  separate  -  tracts  of  land 
claimed  under  different  titles." 

[$  305]  E.  Actioiu  by  or  against  Sersral  Fftr- 
tiea— 1.  Several  Plaintiffs.*'  Two  or  more  persons 

Zant  New  York,  21  N.  T.  Sup«r. 
S7S;  Law  v.  McDonald.  S2  HowPr  S40. 

Vt. — Whitaejr  v.  Clarendon,  IS  Vt. 
SS2.  46  AmD  150. 

See  also  Judgments  [2S  Cyc  1188]. 

[a]  Bringing  a  pavpw  Into  a  town 
and  leaving  him  there  as  a  town 
charge  has  been  held  to  b«  within 
the  application  of  this  rule,  and  not 
within  the  application  of  the  rule 
authorizing  successive  actions  for 
the  continuance  of  a  nuisance.  Marl- 
borough V.  Sifison,  31  Conn.  332. 

36.  Howell  V.  Goodrich,  69  III.  S66; 
Filer  V.  New  York  Cent.  R.  Co.,  49  N. 
Y.  47.  10  AjaR  327;  Curtiss  v.  Roches- 
ter, etc.,  KTCo.,  20  Barb.  (N.  Y.)  282 
raft  18  N.  T.  584];  Whitney  v.  Claren- 
don. 18  Vt.  262,  46  AmD  ISO. 

[a]  In  an  Motion  b/  a  pavent  for 
damages  sustained  by  nimself  in  con- 
sequence of  a  personal  injury  to  his 
child  all  the  damages  sustained  must 
be  included,  and  be  cannot  maintain 
a  second  action  for  a  toss  of  services 
aubsequent  to  the  first  action.  Whit- 
ney V.  Clarendon,  18  Vt.  262,  48  AmD 
160. 

37.  D.    C. — Philadelphia,    etc.,  R. 
Co.  V.  Karr,  38  App.  198. 

Ga. — ^Allen  v.  Macon,  etc.,  R.  Co., 
107  Ga.  838.  S3  SE  696;  Clark  v. 
lAnlar,  104  Ga.  184,  30  SB  741. 

III. — Chicago,  etc.,  R.  Co.  v.  Loeb, 
lis  HI.  203,  8  NB  460,  5»  AmR  341; 
Chtcaco,  etc.,  R.  Co.  v.  Haher,  91  111. 
818. 

Ind. — North  Verpon  v.  Voegler,  108 
Tnd.  814,  2  NB  821. 

Iowa. — ^Hodge  v.  Sbaw,  85  Iowa  137, 
58  NW  8.  39  AmSR  290:  Powers  v. 
Council  Bluffs,  46  Iowa  MS,  24  AmR 
792. 

Ky. — Madlsonvllie,  etc.,  R.  Co.  v. 
Wiar,  144  Ky.  206,  138  SW  265:  King 
V.  DanTiHe,  128  Ky.  321.  107  SW  1189, 
82  Kyli  1189. 

Mass. — Fowle  .v.  New  Haven,  etc., 
Co..  118  Mbss.  884.  17  Amil  106. 

N.  H. — Troy  V.  Cheshire  R.  Co«  23 
N.  H.  88,  56  AmD  177. 

N.  T.— Van  Zant  v.  New  York.  21 
N.  Y.  Super.  876;  Law  v.  McDonald, 
«2  HowPr  840. 

Tex. — ^Umscbeld  V.  San  Antonio, 
(Civ.  A.)  69  SW  496. 

38.  See  Powers  V.  Council  Bluffs, 
45  Iowa  662,  24  AmR  792;  Troy  v. 
{Cheshire  R.  Co.,  SS  N.  H.  88,  66  AmD 
177. 

39.  DIls  V.  Justice.  187  Ky.  822. 
127  SW  472;  Craig  V.  BroOCfcS,  (T«X. 
Civ.  A.)  127  SW  672. 

"The  rule  against  splitting  a  cause 
of  action  applies  equally  to  land  suits 
as  to  the  other  cases."  Dlls  v.  Jus- 
tice, 137  Ky.  822,  825.  127  SW  472. 
"We  can  see  no  difference  between 
such  a  case  and  one  where  the  holder 
of  a  promissory  note,  or  other  con- 
tract for  the  payment  of  a  sum  of 
money,  chooses  to  bring  successive 
suits  for  parts  of  his  debt."  Craig 
V.  Broocks,  (Tex.  Clv.  A.)  127  SW 
572.  673. 

40.  Roby  V.  Gggra-s,  ISO  Ind.  416. 
29  NE  366;  Dtls  v.  Justice,  137  Ky. 


in  whose  favor  there  exists  a  claim  or  cause  of 
action  which  is  joint  and  not  several  cannot  split 
the  joint  demand  and  recover  their  respective  shares 
by  different  actions,^  nnless  the  debtor  consents;** 
but  if  the  indebtedness  to  several  persons  is  several 
and  not  joint,  each  may  w^^ytw^**  a  separate  action 
to  recover  the  proportionate  share  to  whidi  he  may 
show  himself  entitled.*' 

[$  306]  8.  Several  Defendants— ».  In  OeneraL 
Separate  actions  against  joint  and  several  debtors 
do  not  offend  the  rule  against  splitting;***  but  it  is 
otherwise  where  the  liability  of  defendants  is  joint 
only,  and  not  joint  and  several." 

U  307}  b.  Several  Wroagdoeis.  Sinee,  as  a 
general  role,  the  liability  of  joint  tort-feasors  is 
joint  and  several,*^  they  may  be  sued  either  jointly 
or  severally,*"  and  consequently  separate  actions 
may  be  maintained  against  each  or  any  of  them,*^ 


822,  127  SW  472;  Craig  Broocks, 
(Tex.  Civ.  A.)  127  S'W  572. 
41.   Roddy  v.  Harah,  62  Pa.  129. 
40.    SevuKBM  tm  to  parties  see 

infra  H  272,  273. 

4S.-  U.  S.— Bernltt  T.  Smltii-Pow- 
ers  Logging  Co.,  184  Fed.  139. 

Cal. — ^Nightingale  v.  Scannell,  S 
Cal.  606,  65  AmD  626. 

Ind. — Roby  V.  Sggers,  130  Ind.  416, 
29  NB  366. 

Mass. — Austin  V.  Walsh,  2  Uaas. 
401. 

Mich. — Blackburn  v.  Blackburn,  182 
Mich.  626,  94  NW  24. 

Mo. — Dewey  v.  Carey,  60  Mo.  224; 
Clark  V.  Zane,  1G5  Mo.  A.  606,  148  SW 

967. 

Vt. — Angus  V.  Robinson,  69  Vt.  686, 
8  A  497,  69  AmR  768. 

W.  Va — Phcenlx  Assur.  Co.  v.  Frls- 
toe.  63  W.  Va.  361,  44  SE  253. 

"The  law  will  not  tolerate  the  di- 
vision of  a  joint  right  of  action  into 
several  actions;  the  whole  cause  of 
action  must  be  determined  in  one.  and 
thus  avoid  a  multiplicity  of  suits." 
Nightingale  v.  Scannell,  6  C&l.  606, 
509,  65  AmD  626> 

[a]  A  consoIldatloB  of  the  differ- 
ent actions  brought  by  the  different 
plalntllTs  may,  however,  obviate  any 
objection  to  the  original  splitting  of 
the  cause  of  action.  Snow  v.  Rudolph, 
(Tex.  Civ.  A.)  131  SW  249. 

[b]  Amesdment  or  dlnnlssal  »■  to 
one  party. — ^A  cause  of  action  founded 
on  a  Joint  obligation  cannot  be  split 
up  by  an  amendment  of  the  complaint 
or  by  dismissing  one  or  more  of  plain- 
tiffs, so  as  to  make  several  causes  of 
action,  or  so  as  to  give  one  of  the 
Joint  obligees  the  right  to  continue 
the  suit  as  on  a  separate  cause  of 
action.  Clark  v.  Zone,  166  Bfo.  A.  605, 
148  SW  967. 

44.  Carrington  T.  Crocker,  87  N. 
Y.  386.  4  Transcr.  A.  230,  4  AbbPrNS 
335  (holding  that  if  the  debtor  con- 
Rents,  a  demand  due  to  several  per- 
sona Jointly  may  be  split  up  so  as  to 
allow  the  Indiviilual  Interests  to  be 
recovered  in  separate  actions). 

45.  Ala. — Capital  City  Ins.  Co.  v. 
Jones,  128  Ala.  361,  30  8  674,  86 
AmSR  152. 

Cal.-^Mlller  v.  Ash,  166  Cal.  644, 
105  P  600:  Sullivan  v.  Grass  Valley 
Quartz  Milling,  etc,  Co.,  77  Cal.  418, 
19  P  757. 

IlL^Leake  v.  Brown,  4S  111.  S72. 
Ky. — Hammond    v.    Crawford,  9 
Bush  76. 

Md.— Lahy  v.  Holland,  8  QUI  44S. 
50  AmD  706;  Milbum  T.  Guyther,  8 

Gill  92,  50  AmD  681. 

Mo. — State  v.  Leutslnger,  41  Mo. 
498:  Bobbins  v.  Ayres,  10  Mo.  538.  47 
AmD  125;  Smith  v.  White,  48  Mo. 
A.  404.  _ 

N.  T. — ^Hees  v.  Nellls,  1  Thompa.  & 
C.  118. 

Vt. — Crampton  v.  Ballard,  10  Vt. 
251. 

[a1  Althongli  a  promlM  im  made 
to  Mreral  JomUrt  the  character  of 
the  contract  may  be  such  that  each 


may  maintain  a  separate  action  for 
the  damages  which  he  has  sustained 
by  a  breach  of  the  contract.  Southern 
n.  Co.  V.  Marstiall,  111  Ky.  660,  64 
SW  418,  23  KyL  813. 

[b]  Wlwre  aa  agent  aiiips  goods 
belonging  to  different  persons  In  his 
own  name  under  one  bill  of  lading, 
but  acts  as  the  agent  of  each  owner 
separately  and  not  as  the  agent  of  the 
ownera  Jointly,  each  owner  may  main- 
tain a  separate  action  for  damages 
to  his  goods.  Baughman  v.  Louis- 
ville, etc.,  R.  Co..  1?  KyL  108. 

4a.  SuUy  V.  Campbell.  99  Tenn. 
484,  42  SW  16.  43  LRA  161  and  note; 
King  V.  Hoare.  2  D.  &  L.  382.  See 
also  Joyce  v.  Spafford,  101  111.  A,  422; 
Johnson  v.  Johnson,  3  B.  &  P.  162.  127 
Reprint  89. 

fa]  Joint  and  Mveral  note. — Sepa- 
rate actions  may  be  brought  against 
the  several  makers,  or  indorsers  and 
makera  of  a  Joint  and  several  prom- 
issory note.  Porter  v.  Ingraham,  10 
Mass.  88;  Simonds  v.  Center,  6  Mass. 
18;  Oilmore  v.  Carr,  2  Mass.  171. 

47.  Smith  v.  Rines.  22  F.  Cas.  No. 
13,100,  2  Sumn.  838;  Aucker  v.  Adams. 
28  Oh.  St.  643;  Armentrout  v.  Smith. 
62  W.  Va.  96.  43  SB  98;  King  v.  Hoare, 
2  D.  ft  L.  382. 

48.  See  Judgments  [23  Cyc  1212]; 
Torts  [38  Cyc  488  et  seql 

49.  Ala. — ^Henry  v.  (Triton,  113 
Ala.  636.  21  S  US;  Du  Bose  Harx. 
62  Ala.  606. 

111. — Nordbaus  V.  TandaTIa  R.  Co., 
242  HI.  166,  8»  NE  974  [aff  147  UL  A 
2747. 

Ind. — Cleveland,  etc.,  R.  Co.  v.  Goa- 
aett,  172  Ind.  525,  87  NE  728;  Ameri- 
can Surety  Co.  v.  State,  60  Ind.  A. 
475,  »8  NE  829. 

Mass. — Corey  v.  Havener.  182  Maaa 
260,  65  NB  69. 

1  Philippine. — ^Worcester  v.  Ocampa 
22  Philippine  42. 

Wash. — Birkel  v.  Chandler,  26 
Wash.  241,  66  P  406. 

See  also  Judgments  [23  Cyc  131!, 
12181;  Torts  [38  Cyc  490]. 

fa]  Bat  there  la  only  one  oanse  of 
aotton  which  cannot  be  split,  notwith- 
standing plaintiff  may  sue  all  or  any 
of  the  Joint  wrongdoers,  and  conse- 
quently a  valid  release  of  one  will 
operate  to  release  the  other.  Laueh- 
lln  v.  Excelsior  Powder  Mfg.  Co.,  133 
Mo.  A.  508,  134  SW  116.  See  also 
Release  [34  Cyc  1086]. 

BO.  Ala.— Du  Bose  v.  Marx,  62  Ala. 
606. 

Ind. — American  Express  Co.  v.  Pat- 
terson, 73  Ind.  430. 

Iowa. — McDonald  v.  Nugen,  IIS 
Iowa  512,  92  NW  675.  96  AmSR  407. 

Md. — State  V.  Boyce,  72  Md.  140,  19 
A.  866,  20  AmSR  458,  7  LRA  272. 

Mass. — Corey  v.  Havener,  182  Mass. 
250,  65  NE  69. 

See  also  Abatement  and  Revival 
g  101:  Judgments  [23  Cyc  1212];  Tort.-i 
[38  Cyc  940]. 

[a]  BUTerent  Unda  of  aotloss. 
such  as  trespass,  trover,  and  detinue, 
may  be  brougbt^agalnat  the  difEereat 
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although  there  can  be  but  one  aatisfai^tion.'^ 
I£  a  wrongful  act  ia  done  by  several  per^ 
aona  jointly,  and  is  subsequent^  repeated  by 

Z.  OONSOLIDATION  OF  AOTIOITS 


one  of  them  indiTidually,  there  are  separate 
injuries  for  which  separate  actions  may  be  main- 
tained." 


308]  A:  Definition  and  Nature.*^  Consolida- 
tion of  actions  has  been  defined  as  the  combination 
of  several  actions  into  one  and  also  as  a  direction 
that  one  of  several  pending  actions,  involving  the 
same  facts  and  issues,  shall  be  tried,  the  result  of 
the  trial  to  be  an  adjudication  of  aU  the  eauses."" 
The  definitions  usually  given  embrace,  in  substance, 
both  of  the  definitions  just  stated;"  but  it  is  appar- 
ent that  the  two  definitions  relate  to  two  entirely 
distinct  methods  of  procedure,"'  the'firat  involving  an 
actual  consolidation,""  where  two  or  more  actions 
are  united  into  one  and  tried  as  sach,  and  judgment 
rendered  accordingly,*  and  the  other  involving  a 
stay  of  proceedings  in  all  but  one  of  the  cases, 
which  is  tried,  and  the  adjudication  in  that  case 
made  decisive  of  the  others.  This  latter  procedure, 
which  is  sometimes  termed  the  ' '  consolidation 
mle,""  was  introduced  into  the  English  courts  in 
the  time  of  Lord  Mansfield,*'  and  was  employed 
chiefly  in  insurance  eases.*"  The  use  of  the  term 
"consolidation"  in  this  connection  has  been  criti- 
cized,**  and  the  use  of  the  same  term  for  both 
methods  of  procedure  is .  doubtless  responsible'  for 


Joint  tort-feasors  If  the  nature  of  the 
tort  Is  such  BlB  to  authorlM  such  dif- 
ferent forms  of  action.  Du  Bose  v. 
Mane,  52  Ala.  606. 

51.  American  Surety  Co.  v.  State. 
50  Ind.  A.  475,  98  tm  829.  See  Judg- 
ments 123  Cyc  1214]. 

63.  Woods  v.  Pangbum,  76  N.  T. 
495. 

53.  OouMlldatlon  In  adnlnil^  see 

Admiralty  (1  Cyo  849]. 

54.  BurrlU  L.  D.  suh  verb.  "Con- 
solidation." 

[a]  Otbw  d«fliiitloBi.^(l)  "The 
art  or  process  of  unittijsf  several  ac- 
tions Into  one  trial  and  Judgment,  by 
order  of  a  court."  Black  !<.  t>.  sub 
▼«ri».  'K:on8olfdatlon.'*  (2)  "Consoli- 
dation of  actions  means  the  creation 
of  one  out  of  two  or  more  that  might 
rcaaonabljr  have  been  broUKht  as 
one."  Harrlgcan  GlIChrlBt,  181  Wis. 
127.  809.  99  NW  909. 

65.  Anderson  L.  D.  sub  verb. 
"Consolidate." 

56.  See  Anderson  L.  D.  snh  verb. 
"Consolidate";  BlaCk  L.  D.  sub  verb. 
"Consolidation";  Brown  L.  D.  sub 
verb.  "Consolidation  Rule." 

OT.  Handley  v.  Sprinkle,  SI  Mont. 
67,  63.  77  P  296,  S  AnnCaa  631;  Lee 
v.  Kearny  Tp.,  42  N.  J.  I..  648,  644. 
See  also  Wltherlee  v.  Ocean  Ins.  Ca, 
21  Pick.  (Mass.)  67. 

"There  are  two  modes  in  which  this 
purpose  Is  effected ;  th  e  on  e  wh  ere 
the  actions  are  actually  consolidated, 
and  the  other  which  may  be  called 
a  quasi  consoltdatlon,  where  one  ac- 
tion Is  tried,  and  the  rest  are  ordered 
to  abide  its  event."  Den  v.  Fen.  9  N. 
J.  L.  885,  837.  "The  latter  is  usually 
adopted  by  consent;  the  former  Is  or- 
dered by  the  court,  to  prevent  op- 
pression and  the  accumulation  of 
costs."  I-ee  v.  Kearny  Tp.,  42  N.  J. 
L.  643,  645.  I 

68.    Den  v.  Fen,  9  N.  J.  L.  335,  837. 

59.  I.ee  v.  Kearny  Tp.,  42  N.  J.  L. 
543.  644;  Olllln  v.  Canary,  19  Misc. 
(N.  Y.)  594.  696,  44  NTS  818,  26 
NTClvProc  280,  4  NTAnnCas  200. 

en,  Kew  7ork  Mut.  L.  Ins.  Co.  v. 
Hillmon.  146  IT.  8.  285,  292,  12  SCt 
909,  8C  Ih  ed.  706;  Iiee  v.  Kearney  Tp., 
42  N.  J,  I*  648,  644;  Den  v.  Fen.  9  N. 
J.  L.  836,  837;  Brlvga  v.  Gaunt.  11 
N.  T.  Super.  664.  665. 

61.  New  Tork  Mut.  Ij.  Ins.  Co.  v. 
BllImOQ,  146  U.  S.  285,  292,  12  SCt 
909,  86  L.  ed.  706:  L«e  v.  Kearny  Tp., 
42  N.  J.      S48,  644:  Briggs  v.  Gaunt, 
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11  N.  T.  Super.  664,  665;  Brown  L.  D. 
Bub  verb.'  "Consolidation  Rule." 

es.  New  York  Mut.  L.  Ins.  Co.  v. 
RUlmon,  146  U.  S.  285,  292,  12  SCt 
909,  36  L.  ed.  706;  I«ee  v.  Kearny  Tp-. 
42  N.  J.  X..  548,  644. 

63.  Lee  v.  Kearny  Tp.,  48  N.  J.  L. 
543,  544;  Brlves  V.  Gaunt,  11  N.  T. 
Super.  664,  666. 

64.  Lee  v.  Kearny  Tp..  42  N.  J.  L. 
543,  546  (where  It  Is  said  that  the  lat- 
ter procedure  is  "imprbperly  called 
a  consolidation  rule;  it  Is  more  appro- 
priately styled  a  stay  of  proceedings 
until  one  action  has  been  tried"). 

65.  Lee  V.  Kearny  Tp.,  42  N.  J.  L. 
643,  546  (where  the  court  said:  "If 
the  terms  consolidation  and  stay  of 
proceedlngnB  until  one  action  Is  tried, 
were  kept  distinct,  some  of  the  con- 
fusion found  In  tli«  cases  would  be 
obviated"). 

68.  Lee  Kearny  Tp.,  4S  N.  J.  L. 
643,  S46;  Den  v.  Fen,  9  N.  J.  L.  88S. 
888  * 

87.  See  Infra  t  881. 

88,  I^umlansky  v.  Tessler,  218 
Mass.  182,  99  NE!  1061,  AnnCasl818B 
1049.  , 

[a]  Verm  vsed  In  thres  mmmtm,' 
The  term  "consolidation  of  actions" 
is  used  in  three  senses:  (1)  With  re- 
ftard  to  cases  where  all  except  one  of 
several  actions  are  stayed  until  that 
one  is  tried;  (2)  with  regard  to  cases 
where  several  actions  are  ordered  to 
be  tried  together,  but  each  remains  a 
separate  action;  and  (8)  where  sev- 
eral actions  are  fused  Into  one  so  that 
they  lose  their  separate  Identity,  and 
become  a  single  action.  Ifumfansky 
V.  Tesaier,  213  Mass.  188,  99  NB  1061. 
AnnCas1913B  1049. 

69.  Keep  v.  Indianapolis,  eta,  R. 
Co..  10  Fed.  464.  8  McCrary  802;  Ar- 
radla  Cotton  Oil  Mill,  etc..  Co.  v. 
Fisher.  120  La.  1076.  4«  S  28;  Wlther- 
lee V.  Ocean  Ins.  Co..  84  Pick.  (Mass.) 
67:  Harrliran  v.  Gilchrist,  121  Wis. 
127.  309.  99  NW  909. 

Opurathm  and  eSeot  of  oonsoUda- 
tlon  see  infra  S9  849-368. 

Trial  of  eau— s  tog«iai«v  see  Trial 
[38  Cyc  12691. 

[a]  Oonsidldatlom  of  aollMs  do«a 
not  swan  a  consolidation  of  trials. 
It  Is  not  a  trial  of  several  actions 
together,  but  the  trial  of  one  action 
Instead  of  several  actions,  the  con- 
solidation having  the  effect  of  creat- 
ing  one  action  out  of  two  or  more  that 
might  have  been  brought  as  one.  Har- 


some  of  the  confusion  found  in  the  cases.''  The 
term  "quasi  consolidation"  has  accordingly  some- 
times been  used  to  designate  the  procedure  where 
one  action  is  tried  and  the  rest  are  to  abide  the 
event,^  and  it  will  be  so  used  in  this  title."^  The 
term  ' '  consolidation ' '  has  also  sometimes  been 
applied  to  a  mere  trial  of  several  actions  together,"" 
but  properly  a  conaolidation  of  actions  is  to  be  dis- 
tinguished from  the  trial  of  several  actions  to- 
gether,™ for  an  actual  consolidation  involves  the 
union  of  several  actions  into  one  which  is  tried  as 
such,'^  while  where  several  actions  are  tried  to- 
gether, although  there  is  but  one  trial,  the  identity 
of  the  actions  is  preserved  and  separate  verdicts 
and  judgments  rendered."^  This  distinction  is  also 
one  whidi  the  authorities  have  fireqaently  fouled  to 
observe." 

[$  309]  B.  Object.  The  object  of  consolidating 
two  or  more  actions  is  to  avoid  a  mnltiplicitv  of 
Buits,^'  to  guard  against  oppression  or  abuse,  *  to 
prevent  delay,'"  and  especially  to  save  unnecessary 
costs  or  expense;"  in  short,  the  attainment  of  juB- 
tice  with  the  least  expense  and  vexation  to  the 

rlgan  v.  Gilchrist,  121  Wis.  127.  S09, 
99  NW  909. 

70.  Harrtean  v.  Gilchrist.  121  Wis. 
127,  809,  77  NW  909.   See  also  infra 

>  349. 

71.  Arcadia  Cotton  Oil  Mill,  etc., 
C!o.  V.  Fisher,  120  La.  1076,  46  S  28. 
S,ee  also  Trial  [38  Cyc  1269]. 

75.  Keep  v,  Indianapolis,  etc.,  R. 
Co.,  10  Fed.  464,  456,  3  McCtrary  302 
(where  the  court,  per  Treat.  J.,  said: 
"It  must  be  said,  however,  that  there 
may  be  a  difference  between  the  con- 
solidation of  cases  to  be  tried  as  one 
case,  and  the  trial  of  separate  cases 
before  the  same  Jury  at  the  same 
time.  Many  of  the  authorities  and 
text-writers  cited  do  not  note  the 
distinction"). 

73.  u.  S. — Wolverton  V.  Lacey,  80 
F.  Caa.  No.  17,932. 

Ind. — Home  v.  Harness,  18  Tnd.  A. 
214,  47  NB  688:  Oldfather  t.  Zent,  11 
Ind.  A.  480,  89  NB  221. 

Iowa. — ^P.  Cox  Shoe  Co.  t.  Adams, 
106  Iowa  402,  76  NW  818. 

Md  — Wllmer  v.  Placlde.  118  Md. 
806,  84  A  491. 

N.  T.— Perkins  v.  Merchants*  Llth. 
Co.,  21  Misc.  618.  47  NTS  712;  Bush 
T.  Abrahams,  2  NTS  391. 

Wash. — Wenatcheo  First  Nat.  Bank 
v.  Fowler,  61  Wash.  638,  99  P  1084. 

74.  Bumham  v.  Dalllng.  18  N.  J. 
Eq.  310;  Kemp  v.  Kemp,  1  Woodw. 
(Pa.)  189;  Cecil  v.  Brigges,  2  T.  R. 
639.  100  Reprint  344. 

7B.  New  York  Mut  X..  Ins.  Co.  v. 
Hillmon,  146  U.  S.  286.  12  SCt  909.  86 
L.  ed.  706:  Toledo,  etc.,  R.  Co.  v.  Con- 
tinental Trust  Co.,  96  Fed.  497.  S« 
CCK  156;  The  Burke,  4  F.  Cas.  No. 
2.159,  4  Cliff.  582:  Wlnnlnphoff  v. 
WIttlg.  84  Wis.  180.  24  NW  912. 

76.  XT.  S.~New  York  Mut.  L.  Ins. 
Co.  V.  Hillmon.  146  U.  S.  286,  12  SCt 
909.  36  L.  ed.  706;  Toledo,  etc..  R.  Co. 
V.  Continental  Trust  Co.,  95  Fed.  497, 
36  CCA  165;  Keep  v.  Indianapolis, 
etc.,  R.  Co.,  10  Fed.  454.  3  McCrarv 
302;  The  Burke.  4  F.  Cas.  No.  2,159 
4  Cliff.  682;  Wolverton  v.  Lacey,  30 
F.  Cas.  No.  17.932. 

Qa. — Hartman  v.  Columbus,  45  Ga, 
96;  Logan  v.  Mechanics'  Bank.  13  Ga. 
201,  68  AmD  607.  See  also  Bones  v. 
National  Bxch.  Bank,  87  Ga.  339. 

Ind.— Home  v.  Harness,  18  Ind.  A. 
214,  47  NB  688;  Oldfather  v.  Zent,  11 
Ind,  A.  430.  89  NB  Ml. 

Md.— Wllmer  v.  Pladde.  118  Md. 
806,  84  A  491. 
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parties  litigant.'"' 

[$  310]   0.  Power  to  Oonsolidate — 1.  In  QeneraL 

Courts  of  genera}  jurisdiction  have,  independently 
of  statute,  inherent  power  to  consolidate  di£ferent 
actions  where  the  conditions  authorizing  consolida- 
tion exist;"  but  it  is  only  the  court  in  which  the 
actions  are  pending  that  may  consolidate  themJ' 
The  practice  of  consolidating  actions  has  now  in 
many  jurisdictions  been  expressly  authorized,  either 
gener^ly  or  under  certain  conditions,  by  statutory 
provisions,^  some  of  which,  it  is  to  be  observed,  are 
broader  than  others,^^  and  it  has  been  "held  that  this 
statutory  authority  is  exclusive  of  the  common-law 
authority,^  and  that  in  so  far  as  the  statutes  impose 
any  special  requirements  or  restrictions  in  regard  to 
the  right  it  must  be  exercised  in  conformity  there- 
to."" 

311]   2.  Oourts  of  Limited  Jmisdiction—a.  In 


GeneraL  In  some  jurisdictions  courts  of  inferior 
and  limited  jurisdiction  have  authority  to  consoli- 
date actions  where  the  general  conditions, authoriz- 
iu^  consolidation  exist  and  the  a^regate  amount 
in  the  consolidated  actions  is  within  the  jurisdic- 
tion of  the  couft  but  courts  or  tribunals  of.  special 
or  limited  jurisdiction  have  only  such  powers  in 
this  regard  as  are  expressly  or  impliedly  conferred 
upon  them,^  and  statutes  authorizing  them  to  con- 
solidate actions  will  not  be  construed  as  impliedly 
enlarging  their  jurisdiction  as  to  tlie  amount  in 
controversy."® 

312]  b.  Onster  of  Jurisdiction.  A  consoli- 
dation of  actic^s  shonld  not  be  made  if  it 
would  have  the  effect  of  ousting  the  jurisdiction 
of  the  court  by  making  the  aggregate  amount 
in  controversy  exceed  the  jurisdictional  limit  of 
such  court." 


Miss. — McLendon  t.  Paas,  66  Mlsa. 

no,  5  S  234. 

N.  J.— Lee  v.  Keamy  Tp.,  42  N.  J. 
L.  543;  Den  v.  Pen,  9  N.  J.  L.  335. 

N.  Y. — Bush  V.  Abrahams,  2  NTS 
S91;  Thompson  v.  Shepherd,  9  Johns. 
262. 

Oh.— Brlgel  Creed,  6B  Oh.  St.  40, 
60  NE  »91. 

Pa. — Beltzhoover  v.  Maple,  180  Pa. 
33B.  18  A  660. 

Wash. — ^Wenatohee  First  Nat.  Bank 
V.  Fowler,  51  Wash.  638,  99  P  1034. 

Wis.— Wlnnlnghoff  v.  Wlttig,  64 
Wis.  180,  24  NW  912. 

Bnff. — Oldershaw  v.  Treewell,  t  C. 
ft  P.^S.  14  £.  C.  U  44». 

Ont.— NIanra  Orap«  Co.  t.  NelUs, 
18  Ont.  Pr.  258.  See  also  Toronto  v. 
Toronto  R.  Co.,  6  OntWR  64. 

77.  Horne  v.  Harness,  18  Ind.  A- 
214,  47  NE:  688:  Percy  v.  Beward,  6 
AbbPr  (N.  T.)  826;  Long  v.  Tancey- 
ville  Bank,  85  K  C.  864;  Penion  v. 
State  Bank.  11  N.  C  294. 

"The  principle  upon  which  conaoU- 
datlon  la  ordered  Is.  that  the  same 
question  Is  to  arise  In  all  the  ac- 
tions. The  ohject  of  consolidation  la 
laudable.  It  Is  to  save  costs;  and  If 
we  can  secure  to  the  parties  all  their 
rlgrhts,  and  at  the  same  time  prevent 
unnecessary  cost.  It  Is  desirable." 
Den  V.  Fen,  9  N.  J.  L.  335,  337. 

78.  III. — Iglehart  v.  Chicago  M.  ft 
F.  Ins.  Co.,  36  111.  614. 

Ind. — Atkinson  v.  DIsher,  177  Tnd. 
665,  98  NS:  807:  Vandalla  Coal  Co.  v. 
Laweon,  43  Ind.  A.  226,  87  NE  47; 
Oldfather  v.  Zent,  11  Ind.  A.  430,  39 
NE  221. 

Iowa. — VIele  v.  Germania  Ine.  Co., 
26  Iowa  9,  96  AmD  83. 

I*a, — Union  Garment  Co.  v.  New- 
burger.  124  La.  820,  50  S  740. 

Pa. — Merriheu  v.  Taylor,  1  Browne 
67  appendix. 

Wash.— Peterson  T.  Dillon,  27 
Wash.  78.  67  P  897. 

Wis. — Wlnnlnghoff  v.  Wlttig,  64 
Wis.  180,  24  NW  912.  ' 

See  HoUingsworth  v.  Brodrick,  4 
A.  &  E.  646,  31  ECL  287.  Ill  Reprint 
930;  Lewis  v.  Barkes,  4  C.  B.  N.  S. 
880.  93  ECL  330,  140  Reprint  1112. 

"Thft  power  to  consolidate  causes, 
however.  Is  one  of  the  Inherent  pow- 
ers of  a  court.  A  court  should  al- 
ways be  possessed  ^of  the  power  to 
make  orders  which  will  expedite  Its 
business,  and  prevent  costs  and  a 
multiplicity  of  suits,  when  one  will 
answer  all  the  purposes  of  justice." 
Oldfather  v.  Zent.  11  Ind.  A.  430,  39 
NB  221.  "The  power  of  courts  to  con- 
aoltdate  actions,  has  been  long  exer- 
cised In  the  absence  of  any  express 
statutory  directions."  Viele  v.  Ger- 
mania UiS.  Co.,  26  Iowa  9,  47,  96 
AmD  83. 

[a]  A  party  may  'hrlaf  mm  many 
■vita  as  he  has  independent  causes 
of  action,  subject  to  the  right  of  the 
court  to  consolidate  them.  Plttman 
V.  Chrisman,  69  Miss.  124. 

79.  Oalveaton,  eta.  R.  Co.  v.  Ware, 
i  Tsx.  A.  CIT.  Caa.  i  867  <where  the 


court  aald:  "It  Is  only  the  court  In 
which  causes  are  pending  that  may 
consolidate  them.  It  is  not  within 
the  power  of  one  court  to  consolidate 
causes  pending  in  another").  But  see 
infra  fi  336. 

80.  Ala. — Garrison  t.  Olasa,  119 
Ala.  512,  86  S  726. 

Ariz. — Londoti,  eta.  Bank  t.  Ab- 
rams,  6  Aria.  87,  £8  P  686. 

Ark. — St.  Lioula,  etc.,  R.  Co.  v. 
Broomileld,  88  Ark.  188,  104  SW  188; 
Collier  V.  Hunter,  27  Ai*.  74. 

Cal.— Wolters  t.  Rossi.  126  Cal.  644, 
69  P  143. 

Colo.— Smith  V.  Smith,  22  Colo.  480, 
46  P  128.  65  AmSR  142,  84  LRA  O. 

Iowa. — Modowal  v.  Tearoiu,  lOS 
Iowa  32,  72  NW  294. 

Kan. — Harsh  v.  Morgan,  1  Kan.  29S. 

La.— Union  Garment  Co.  v.  New- 
bursrer,  124  La.  820,  50  S  740. 

Md. — Bakhaus  v.  Caledonian  Ins. 
Co.,  112  Md.  676,  77  A  310. 

Mo.— Frtddy  V.  Mackenzie,  206  Mo. 
181.  103  8W  968. 

Hont. — Handley    v.    Sprinkle,  31 
Mont  67,  77  P  296,  8  AnnCas  631. 
\  N.  J. — Lee  V.  Kearny  Tp.,  42  N.  J. 
t.  643;  Den  v.  Pen,  9  N.  J,  L.  S35. 

N.  T. — Boyle  v.  Staten  Island,  etc.. 
Land  Co.,  87  Hun  233,  83  NTS  836; 
Brewster  v.  Stewart,  8  Wend.  441. 

Tex.— MePaddin  v.  State.  (Civ.  A.> 
139  SW  991:  Bolden  v.  Huirhes,  48 
Tex.  Civ.  A.  496,  107  SW  91.  93. 

Wis— Allen  v.  McRae,  122  Wis.  846. 
100  NW  12;  Lauterbach  v.  Netso,  111 
Wis.  322.  87  NW  229;  Wlnnlna-hofC  v. 
Wlttig,  64  Wis.  180.  24  NW  912. 

Eng.— Martin  v.  Martin,  [1897]  1  Q. 
B.  429. 

81.  Winters  v.  St.  Louis,  etc.  R. 
Co..  124  Mo.  A.  600,  603,  101  SW  1116. 

8a.  Smith  T.  Smith,  22  Colo.  480. 
46  P  128,  B5  AmSR  142,  S4  LRA  49: 
Prlddv  V.  Maekenato,  SOB  Ma  181,  108 
SW  968. 

83.  Smith  V.  Smith.  22  Colo.  480. 
46  P  128,  55  AmSR  142.  34  LRA  49; 
Harsh  V.  Morgan,  1  Kan.  293;  Prlddv 
V.  Mftckensle,  206  Mo.  181,  108  SW 
368;  Winters  v.  St;  T^uls,  etc..  R.  Co., 
124  Mo.  A.  600.  101  SW  1116:  Win- 
nlnuhofr  V.  Wlttig,  64  Wis.  180,  24 
NW  912. 

84.  Carlaga  v.  Dryden,  29  Cal.  807 ; 
Atlantic  Coast  Line  R.  Co.  v.  Du 
Pont,  122  Ga.  251.  50  SE  103;  Tarpley 
V.  Comutt,  66  Ga.  257;  Hartman  v. 
Columbus,  45  Ga.  96:  Page  v.  Shields. 
102  HI.  A.  575:  Glllin  v.  Canary.  19 
Misc.  594.  44  NTS  313,  26  NTCIvProc 
230,  4  NTAnnCas  200. 

[al  Vnd«r  niinola  statato.— (1) 
The  statute  requiring  the  consollda- 
tlon  of  all  demands  In  actions  before 
lustlce  has  no  application  to  actions 
In  courts  of  record.  MePole  v.  Mc- 
Dole.  J06  111.  452.  (2>  Nor  does  It 
apply  in  a  Justice's  court,  where  there 
are  distinct  claims  the  aggregate  of 
which  would  exceed  two  hundred  dol- 
lars. Nlckerson  v.  Rockwell,  90  111. 
460;  Page  v.  Shields,  102  111.  A.  575. 

[b]    A  JtwttM  la  Bot  tMlgmA  to 


omaolUate  different  actions  pending 
before  him.  In  the  absence  of  any 
statute  Teqnirlng  him  to  do  ao.  Sykes 
V.  Planters'  House,  eta,  Co.,  7  Mo. 
477. 

85.  Rich  T.  Kiser,  61  Ga.  370; 
Presstman  v.  Beach,  61  Md.  203;  Mat- 
ter of  Wood,  34  Hisc.  209,  69  NTS 
491;  Boswell  v.  Grant.  11  Ont.  Pr.  876. 
See  also  Matter  of  Shipman,  82  Hun 
108.  81  NTS  571;  Matter  of  Hodgman, 
10  NTS  491. 

[a]  Vowar  of  azUteatoM^Where 
several  actions  on  promlasory  notes 
have  been  referred  to  arbitrators  they 
have  no  power  to  consolidate  them 
without  the  consent  of  the  defendant 
OrofC  T.  Musser,  8  Serg.  ft  R.  (Pa.) 
262. 

[b]  Xa  Vew  Tovk  a  Justice's  court 
has  not  the  power  possessed  by  courts 
of  record  to  consolidate  actions. 
Third  Ave.  R.  Co.  v.  New  Tork,  5t 
N.  T,  169.  i 

86.  Glllln  v.  Canary,  19  Misc.  594, 
44  NTS  313,  26  NTClvProc  230,  4 
NTAnnCas  200.  See  alao  Page  v. 
Shields.  102  111.  A.  676. 

Onater  of  Jozladlotloa   see  Infra 

g  312. 

87.  Ga. — ^Epstin  v.  Levenson.  79 
Ga.  718,  4  SE  328;  Tarpley  v.  Corputt, 
65  Ga.  257;  Hartman  v.  Columbus,  45 
Ga.  96;  Manufacturers'  Bank  v.  Gools- 
by,  36  Ga.  82. 

III.— Nickeraon  v.  Rockwell,  90  HI. 
460;  Buckner  v.  Thompson.  11  111. 
66.1:  fakm  V.  Shields.  19%  111.  A.  5T6. 

Ky.--Powell  V.  Welter,  11  R  Mon. 
186. 

Miss. — Louisville,  etc.,  R.  Co.  v. 
McColIlster.  66  Miss.  106.  5  S  695. 

Mo. — Bridle  v.  Grau,  42  Mo.  369: 
Sykes  v.  Planters'  House,  eta.  Co..  7 
Mo.  477;  Martin  v.  Chauvln.  7  Ma  277; 
Bams  v.vHolIand.  3  Mo.  47. 

N.  T.— Glllln  v.  Canary.  19  Misc. 
594,  44  NTS  318,  26  NTClvProc  230. 
4  NTAnnCas  200  [rev  18  Misc.  736.  41 
NTS  11161.  Contra  Bush  v.  Abra- 
hams. 2  NTS  391. 

S.  C. — Pelzer  Mfg.  Co.  v.  Sun  Fire 
Office,  36  S.  C.  218,  15  SE  662;  Parrot 
V.  Green,  12  S.  C.  L.  531;  Planters,' 
etc..  Bank  v.  Cowing,  11  S.  C.  L.  438; 
Philips  V.  Delane,  4  a  C.  Ii.  429. 

Tex. — Mohrhardt  v.  Sabine  Pass., 
eta.  R.  Co..  2  Tex.  A.  Clv.  Cas.  S  322. 

[a}  Season  of  role. — "Consolida- 
tion la  a  mere  prelude  to  the  trial, 
resulting  as  it  does  In  uniting  tvo 
or  more  actions,  which  thenceforth 
are  one.  and  aa  one  action  only  must 
be  tried,  that  It  may  terminate  in 
a  Judgment  (Code,  fi  1200).  which  in 
the  City  Court,  by  force  of  the  pro- 
hibition of  section  316,  'cannoB  ex- 
ceed' (2,000.  with  interest  and  costs." 
Glllln  V.  Canary^  19  Mlac.  694,  696,  44 
NTS  818,  26  I^ClvProc  280,  4  NT 
AnnCaa  200. 

[b]  If  the  Jad^rnt  aetaally  rts- 
dered,  without  objection.  Is  for  an 
amount  wlthtn  the  Jurisdiction  of  a 
Justice  It  will  be  permitted  to  stand, 
although  the  ufracate  olLth*  claims 
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313]  3.  Oonrts  of  Eanity.^  While  there  is 
some  authority  to  the  eontraiy,"  ,th^  ^eat  weight 
of  authority,  both  in  this  country  and  in  England, 
is  to  the  effect  that  the  power  of  a  court  of  equity 
to  consolidate  suits  is  inherentf  or  implied  from  its 
general  power  to  make  reasonable  rules  for  the 
transaction  and  regulation  of  i^s  business."**  It  has 
also  been  held  that  the  court  may  direct  a  consolida- 
tion with  or  without  the  consent  of  the  complain- 
ant^' or  defendant,^^  although  there  is  authority  to 
the  effect  that  a  consolidation  should  not  be  ordered 
in  invitum."^  But  while  me  same  reason  for  con- 
solidation exists  in  equity  as  at  law,"*  and  the  power 
of  the  court  t6  order  a  consolidation  is  the  same,'" 
although  perhftps  to  be  exercised  with  more  cau- 
tion,^ there  are  certain  differences  and  distinctions 

in  the  cases  consolidated  exceeded 
bis  Jurisdiction  and  the  consolidation 
was  therefore  Improper.  Bridle  v. 
<3rau.  42  Mo.  SS9. 

8S.   m  the  ledezal  oonrta  see  infra 

1  314. 

8S.  Knight  T.  O^den,  3  Tenn.  Ch. 
409;  Claiborne  t.  Qross,  7  L^igh  (34 
Va.)  SSI;  Foreman  v.  Southwood,  8 
Price  578:  Forman  Blake.  7  Price 
*&4:  Manchester  Collese  v.  Isherwood. 

2  Siiu.  476,  2  BngCh  476,  67  Reprint 
86*. 

90.  X>.  C—Otlbert  t.  Washington 
Benefidal  S&idowment  Assoa,  10  App. 
SIS:  Central  Nat  Bank  v.  Hume,  14 
D.  C.  360,  61  AmR  780. 

111. — Bprtnger  T.  Kroes<Aien,  161  HI. 
358,  43  NE  1084;  Russell  t.  Chlcaeo 
Trust,  etc..  Bank.  139  111.  6S8,  29  NB 
37.  17  LRA  846;  Thlelman  v.  Carr,  7B 
in.  386;  India  Rubber, Co.  V.  C.  J. 
Bmith,  etc.,  Co.,  76  111.  A.  222;  Wood- 
bum  V.  Woodburn,  23  III.  A.  289  [rev 
on  otherjTOunde  123. IH.  608.  14  NE 
68.  16  NB  209]. 

Iowa. — Cox  Shoe  Co.  v.  Adams,  106 
Iowa  402,  76  NW  316.  See  also  Turner 
V.  Bradley,  86  Iowa  512,  62  NW  864; 
Vlele  V.  Oermanla,  etc.,  Ina.  Ca,  86 
Iowa  9,  96  AmD  88.,  -  „  , 

N.  J. — Bomham  v.  DalHnff,  16  N.  J. 
Eq.  310;  Comover  .v.  Conover,  1  N.  J. 
Eq.  403. 

N.  C— Monroe  v.  Lewald.  107  N.  C. 
665,  12  8E  287. 

Tex. — Moore  v.  Prancis,  17  Tex.  28. 

Va. — Patterson  v.  Elakle,  87  Va.  49. 
12  SE  144;  Devrlea  v.  Johnston,  27 
Gratt.  (68  Va.)  808;  Stephenson  v. 
Tavernerfl,  9  Gratt.  (60  Va.)  398. 

Wash. — Hay  ward  v.  Mason,  64 
Wash.  653.  104  P  l4t;  Peterson  v. 
Dillon,  27  Wash.  78,  67  P  397. 

"W'.  Va. — ^Wyatt  v.  Thompson.  10  W. 
Va.  645;  Beach  v.  Woodyard,  6  W.  Va. 
231. 

Wis. — Blron  v.  Edwards,  77  Wis. 
477,  46  NW  818.  _  ^ 

Bne. — Foxwell  v.  Webster,  4  De  O. 
J.  &  S.  77,  69  EnirCh  60,  46  Reprint 
844;  Davis  v.  Davis.  48  Lw  J.  Ch.  40; 
Kelfrhley  v.  Brown,  16  Ves.  Jr.  344, 
33  Reprint  1014.      ^  «  t 

•1.  Bumham  v.  Dallinr,  16  N.  J. 
Eq.  SIO.  Compare  Barger  v.  Buck- 
land,  38  Giatt.  (69^  Va.)  SBO. 

«H)f  the  power  of  a  court  of  equity 
to  consolidate  actions,  with  or  with- 
out the  consent  of  the  complainant, 
I  entertain  no  doubt.  It  seems  to  me 
to  be  a  power  over  the  conduct  of 
suitors,  resting  upon  the  clearest 
principles,  aitd  absolutely  essential  to 
prevent  scandalous  abuses,  and  to 
protect  defendants  against  gross  op- 

Sresslon."     Burnham  v.  Dalling,  16 
r.  J.  Eq.  810.  312. 
M.   Central  Nat.  Bank.  t.  Hume. 
14  D.  C.  360,  51  AmR  780:  Millar  v. 
UcIiauchUn,  141  Mich.  438,  104  NW 
780. 

93.  Ogbum  v.  Dunlap,  9/  Ijea 
(Tenn.)  162;  Knight  v.  Ogden,  8  Tenn. 

Ch.  409. 

94.  Bumham  Dalling,  16  N.  J. 
Eq.  310:  Patterson  T.  EaKln,  87  Ta. 
49,  12  SB  144. 

fS.  Bumham  DaHftig.  16  N.  J, 
Bq,  SIO;  Patterrcn  v.  Bakin.  87  Va. 


between  actions  at  law  and  suits  in  equity  both  with 
regard  to  the  conditions  authorizing  consolidation," 
and  its  subsequent  operation  and  effect.^ 

[$  314]  4.  Federal  Opnrts.  The  federal  statutes 
expressly  authorize  the  federal  and  territorial  courts 
to  consolidate  causes  of  a  like  nature  or  relative  to 
the  same  question,  when  it  appears  reasonable  to 
do  30,"^  and  the  power  so  conferred  applies  to  suits 
in  equity  as  well  as  to  actions  at  law.^ 

^15]  5.  Diacretion  of  Ooort  Unless  other- 
wise provided  by  statute,'  a  consolidation  of  actions, 
even  where  permissible,  cannot  be  demanded  as  a 
matter  of  right,"  but  is  a  matter  resting  within  tbe 
discretion  of  the  court  which  may  either  consolidate 
or  refuse  to  do  so,'  and  its  action  in  this  regard 
will  not  be  revised  or  interfered  with  unless  its  dis- 


49.  12  SE  144;  Beach  v.  Woodyard,  6 
W.  Va.  231.  See  also  cases  supra 
note  90. 

96.   Bumham  v.  Dalllng,  16  N.  J. 

Eg.  310,  312.  where  the  court  said: 
"^e  same  reason  exists  for  the  con> 
solldation  of  suits  in  equity  as  at 
law,  though  from  the  nature  of  the 
proceeding,  more  caution  may  be  re- 
quired in  the  exerijlae  of  the  power 
by  this  court." 

67.    See  Infra  !  326. 

98.  See  infra  S9  368-366. 

99.  New  Tot^  Mut.  Xj.  Ins.  Co.  Y. 
Hlllmon.  146  U.  B.  285,  18  BCt  »00. 
36  L.  ed.  706:  Hanover  F.  Ina.  Co.  v. 
Kinneard,  129  U.  S.  176,  »  SCt  S69, 
32  L.  ed.  658;  American  Trust,  etc.. 
Bank  v.  Zelgler  Coal  Co.,  165  Fed.  84, 
91  CCA  72;  Dlggs  V.  Louisville,  etc, 
R,  Co.,  156  Fed.  564.  84  CCA  8S0,  14 
LRANS  1029;  Toledo,  etc^  R.  Co.  v. 
Continental  Trust  Co.,  95  Fed.  497,  36 
CCA  155;  Seawell  v.  Berry,  65  Fed. 
731  [rev  on  other  grounds  65  Fed.  742. 
13  C^A  10];  Keep  v. 'IndianapoHs, 
etc.,  R.  Co.,  10  Fed.  454.  8  Mc<>ary 
302:  U.  S.  Rev-  St.  !  921. 

[a]  The  origtaial  statute  authoriz- 
ing a  consolidation  In  the  federal 
courts,  and  which  has  now  been 
brought  forward  into  the  Revised 
Statutes,  was  enacted  In  1818.  Keep 
V.  Indianapolis,  etc,  R.  Co.,  10  Fed. 
464,  3  McCrary  302. 

[b]  The  absenoa  of  a  fonnal  order 
of  consolidation  Is  not  material  If 
the  court  In  fact  treated  the  action. 
Glla  Bend  Reservoir,  etc..  Co.  v.  Gila 
Water  Co..  202  U.  S.  270,  26  SCt  615, 
50  U  ed.  1028. 

1.  Toledo,  etc.,  R.  Co.  v.  Conti- 
nental Trust  Co..  95  Fed.  497,  36  CCA 
156;  Andrews  v.  Spear,  1  F.  Cas.  No. 
379.  2  Bann.  ft  A.  602,  4  Dill.  470. 

S.  See  Brlggs  v.  Gaunt,  11  N.  T. 
Super.  664. 

tal  irndsr  worn*  provlsloiia  of  ttis 
statutes  relating  to  consolidation,  a 
consolidation  of  actions  may  in  cer- 
tain cases  be  demanded  as  a  matter 
of  right.  Brlggs  v.  Gaunt,  11  N.  T. 
Super.  664.  666  (where  the  court  said: 
"The  distinctions  between  these  sec- 
tions and  the  reasons  upon  which  the 
distinctions  are  founded,  are  mani- 
fest. When  there  is  a  Joint  cause  of 
action  and  a  Joint  defence,  although 
the  defendants  are  different,  it  would 
seem  that  there  can  be  no  Just  reason 
for  opposing  or  denying  a  consolida- 
tion. Hence,  In  these  cases,  there  is 
no  appeal  to  the  discretion  of  the 
court,  but  the  power  of  consolidation 
Is  given  to  the  plaintiff  as  a  positive 
right.  But  when,  although  the  par- 
ties are  the  same,  the  causes  of  ac- 
tion in  several  suits  are  separate  and 
distinct,  and.  It  may  be.  wholly  un- 
connected, their  consolidation  into 
one  action,  and  the  consequent  neces- 
sity of  examining  and  determining 
all  upon  one  trial,  would,  in  many 
cases,  be  a  source  not  only  of  great 
Inconvenience  and  embarrassment,  but 
of  probable  Injustice,  and  hence  the 
statute,  with  great  propriety,  re- 
quires that  the  awMcatlon  in  all 
such  cases  should  be  addressed  to 


the  discretion  of  the  court,  and  only 
be  granted,  when,  to  the  court.  It 
appears  expedient"). 

a.  ,  Bumham  v.  Dalllng,  16  N.  J.  Ehi. 
810;  McRae  v.  Boast.  8  Rand.  (24  VaO 
481;  Wyatt  v.  Thompson,  10  W.  Va. 
645;  Beach  v.  Woodyard^  6  W.  Va. 
231, 

"The  consolidation  of  actions  Is  not 
a  matter  of  strict  right,  nor  Is  It  the 
proper  subject  of  any  plea,  either 
In  bar  or  in  abatement.  It  depends 
on  the  circumstances  of  the  case,  and 
Is  addressed  to  the  discretion  of  the 
Court."  McRae  v.  Boaa^  S  Rand. 
(24  Va.)  481,  488. 

4.  n.  S. — ^Toledo,  etc..  R.  Co.  t. 
Continental  Trust  CO.,  96  Fed.  497, 
86  CCA  166;  Mercantile  Trust  Co.  T. 
Missouri,  etc.  R.  Co.,  41  Fed.  8:  An- 
drews V.  Spear,  1  F.  Cas.  No.  919,  t 
Bann.  &  A.  602,  4  Dill.  470. 

Ala. — Monroe  v.  Brady.  7  Ala.  59; 
Powell  V.  Gray,  1  Ala.  77. 

Arlx. — Ijondon,  etc..  Bank  v.  Ab- 
rams,  6  Arls.  87,  68  P  688.  ' 

Ark. — Iilndsay  v.  Wayiand,  17  Ark. 
386. 

Conn. — Tracy  v.  New  York,  etc.,  R. 
Co..  82  Conn.  1,  6,  72  A  156  [cit  Cyc]. 

D.  C. — ^Welcn  V.  Lynch,  30  App. 
122;  Gilbert  v.  Washington  Beneficial 
Endowment  Assoc.,  10  App.  316. 

Qa. — Atlantic  Coast  R.  Co.  v.  Du 
Pont,  122  Ga.  251,  60  SE  103; 
Hatcher  v.  Independence  Nat.  Bank, 
79  Ga.  547.  5  SE  111:  Hatcher  v. 
Chambersburg  Nat.  Bank,  79  Ga.  542, 
B  SE  109;  Bentley  v.  Gay.  67  Ga.  667; 
Lewis  V.  Daniel,  45  Ga.  124:  Logan  v. 
Mechanics'  Bank,  13  Ga.  201,  S8  AmD 
507.  / 

ni.— Hardin  v.  Kirk.  49  111.  163.  95 
AmD  681;  >flles  v.  Danforth,  37  111. 
156;  Torpedo  Top  Co.  v.  Royal  Ins. 
CO.,  162  111.  A.  338:  Woodburn  v. 
Woodburn,  28  111.  A.  289  [rev  on  other 
grounds  123  111.  808.  it  MB  58.  16 
NB  2091. 

Ind.— Vandal  la  Coal  Co.  v.  Lawson, 

48  Ind.  A.  226,  87  NB  47:  Gmnt  V. 
Davie,  6  Ind.  A.  116,  31  NE  687. 

Iowa. — Keller  v.  Harrison,  139  Iowa 
383,  116  NW  327;  Jones  v.  Wltousek. 
114  Iowa  14,  86  NW  S9;  Harwich  v. 
Wed(}lngton,  73  Iowa  300,  34  NW  868. 

Kan. — McCullough  v.  S.  J.  Hayde 
Contracting  Co..  82  Kan.  734.  109  P 
176;  Wichita,  etc.  R.  Co.  v.  Hart.  7 
Kan.  A.  550,  51  P  988. 

Md.— Mitchell  v.  Smith,  2  Md.  271. 

Mass. — Sullivan  v.  Fugacsi,  I9S 
Mass.  518.  79  NE  775;  Smith  v.  Butler, 
176  Mass.  88,  57  NB  322;  Witherlee  v. 
Ocean  Ina.  Co.,  24  Pick.  67. 

Miss. — Mobile,  etc.  R.  Co.  v.  Hicks, 
91  Miss.  273.  46  B  360.  124  AmSR  679. 

Mo. — State  v.  Hannibal,  etc.,  R.  Co., 
89  Mo.  671;  Sykes  v.  Planters  House, 
etc.  Co.,  7  Mo.  477:  Owens  v.  Link, 
48  Mo.  A.  624;  Williams  ▼.  Bugg,  10 
Mo.  A.  686. 

N.  J. — Den  v.  Pen,  9  N.  J.  L.  835: 
Burnham  v.  Dalling.  16  N.  J.  Eq.  810. 

N.  M. — Lincoln-Lucky,  etc.,  Min. 
Co.  v.  Hendry,  9  N.  M.  149.  60  P  830. 

N.  T. — Bush  V.  Abrahams,  16  Daly 
168,  4  NTS  833:  Potter  v.  Fattengllle. 
8  AbbPrNS  189;  Hme^  v.  Knof,  6 
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cretion  was  clearly  abused,"  particularly  where  the 
consolidation  was  denied.*  The  rule  applies  in  re- 
gard to  suits  in  equity  as  well  as  to  actions  at  law 
and  to  consolidation  in  the  federal  courts  under  the 
federal  statutes*  The  rule  does  not,  however,  imply 
an  arbitrary  or  capricious  discretion,  but  a  legal 
discretion  to  be  exercised  in  view  of  the  facts  and 
circumstances  of  the  particular  easej*  and  if  the 
conditions  essential  to  authorize  a  consolidation  do 
no^  exist,  the  court  bas  no  discretion  to  exercise.^" 

[(  316]  6.  Partial  Consolidation.  In  some  cases, 
where  a  number  of  actions  were  pending,  the  courts 
have  ordered  a  partial  consolidation,  so  as  to  rednee 
the  whole  number  of  actions  but  without  consolidat- 
ing all  of  them  into  one." 

[$  317]  7.  ProceedingB  in  Lien  of  Confloltdatton. 
In  a  few  jurisdictions  the  courts  have  refused  to 
recognize  the  practice  of  consolidating  'actions,  in 
the  technical  sens^"  bat  have  recognized  other 


means  for  effectuating  the  chief  objects  of  a  con- 
solidation,*' as  by  limiting  the  costs  where  different 
actions  are  brought  which  might  have  been  joined,'* 
or  by  trying  the  different  actions  at  the  same  time, 
but  pr^erving  their  separate  identity.^ 

[$  318]  D.  Conditions  Authorizing  Consolida- 
tion— 1.  At  Law — a..  In  Oeneral.  Unless  otherwise 
provided  by  statute,  the  conditions  ordinarily  pre- 
scribed as  authorizing,  and  essential  to  authorize,  a 
consolidation  of  actions,  at  law  are  that  the  different 
actions  shall  be  priding  in  the  same  eonrt  at  the 
same  time,  between  the  same  parties,  and  involving 
substantially  the  same  subject  matter,  issues,  and 
defenses.**  In  many  jurisdictions  the  statutes 
authorizing  consolidation  also  prescribe  the  condi- 
tions under  which  it  is  permissible,  and  in  such 
cases  a  consolidation  cannot  be  ordered  unless  these 
conditions  exist,*^  notwithstanding  in  the  absence  of 
such  a  statute  s  «>nBolidation  would  have  been  pei^ 


AbbPr  328  note;  Crane  v.  Kcehler,  6 
AbbPr  328  note;  Percy  v.  Seward,  6 
AbbPr  326;  Blake  v.  Michigan  South- 
ern, etc.,  R.  Co..  17  HowPr  228;  Dunn 
V.  Maaon,  7  Hill  154;  Wllklnaon  v. 
Johnson,  4  Hill  46;  Dunning  v.  Au- 
burn Bank,  19  Wend.  23;  U.  S.  Bank 
V.  Strong:,  9  Wend.  451;  Brewster  v. 
Stewart,  3  Wend.  447 ;  Jackson  v. 
Stiles,  6  Cow.  282;  Peo.  v.  McDonald, 
1  Cow.  189:  Thompson  v.  Shepherd, 

9  Johns.  262. 

N.  C. — Sumner  v.  Staton,  151  N.  C. 
198,  65  SE  902:  Bryan  v-  Splvey,  106 
N.  C.  96,  11  SE  510;  Person  v.  State 
Bank.  11  N.  C.  294;  Smith  v.  Powell, 

I  N.  C.  200. 

fi.  C— Worthy  V.  Chalk,  44  S.  C.  L. 
141;  Planters',  etc..  Bank  Cohen, 

II  S.  C.  It.  440  note;  Scott  Brown, 

10  S.  C        417  note. 

8.  D. — ^Aultman  Co.  v.  Ferguson,  8 
8.  T>.  458.  6«  NW  1081. 

Tenn. — Dew's  v.  Bastham,  B  Yerg. 
297;  Raid  v.  Dorson,  1  Overt.  396. 

Tex.— MoPaddln  v.  State.  (Civ.  A.) 
139  SW  991;  Vernor  v.  Sullivan,  (Civ. 
A.)  126  SW  641;  McCormlck  v.  Jester, 
(Civ.  A.)  115  SW  278;  Bolden  v. 
Hughes.  48  Tez.  Ctv.  A.  496,  107  SW 
91:  Herrinx  v.  Herrlnp.  (Civ.  A.)  SI 
SW  865:  Spencer  v.  James,  10  Tex. 
CIT.  A.  827,  81  SW  640,  48  SW  556; 
Mills  V.  Paul,  (Civ.  A.)  M  SW  242; 
Davis  Dallas  Nat.  Bank,  7  Tex.  Ctv. 
A.  41,  26  SW  222:  Texas,  etc..  R  Co.  v. 
Hays.  2  Tex.  A.  Civ.  Cas.  t  390:  Morris 
y.  Wood.  1  Tex.  A.  Civ.  Cas.  t  1311. 

Va.— Hill  V.  PDBtley,  90  Va.  200, 
17  SE  946:  Patterson  v.  Elakln,  87  Va. 
49,  12  SB  144;  McRay  v.  Boast,  3 
Rand.  (24  Va.)  481. 

Wash. — Hayward  v.  Mason,  54  wash, 
6S3,  657.  104  P  141  [cit  Cycl  ;  Peter- 
son V.  Dillon,  27  WaBh,  78,  67  P  397. 

W.  Va.— Castle  v.  Castle,  69  W.  Va. 
400,  402,  71  SB  385  [clt  Cycl;  McKlt- 
trlck  V.  McKlttrlck,  43  W.  Va.  117,  27 
SE  303i  Wyatt  v.  Thompson,  10  W. 
Va.  645;  Beach  v.  Woodyard,  5  W.  Va. 
231 

Wis.— Wtnnlnghoff  V.  Wlttlg.  64 
Wis.  180,-  24  NW  912;  Washburn  y. 
Milwaukee,  etc.,  R.  Co..  69  Wis.  364, 
IS  NW  328;  Blesch  v.  Chicairo.  eta, 
R.  Co.,  44  Wis.  693. 

Ont. — Niagara  Grape  Co.  V.  NelUs, 
13  Ont.  Pr.  258. 

8.  U.  S. — New  York  Mut.  L.  Ins. 
Co.  V.  HUlmon,  146  U.  S.  286,  12  SCt 
909,  36  L.  ed.  708. 

Ala.— Powell  V.  Oray.  1  Ala.  77. 

Conn. — Tracy  v.  New  York,  etc.,  R. 
Co..  82  Conn.  1,  6,  72  A  156  [clt  Cyc], 

Oa. — Lewis  v.  Daniel,  45  Ga.  124. 

111.— Miles  v.  Danforth,  87  111.  166; 
Torpedo  Top  Co.  v.  Royal  Ins.  Co., 
182  in.  A.  888;  Woodbum  V.  Wood- 
bum,.  28  til.  A.  289  [rev  on  other 
nounds  188  IlL  808,  14  NB  68,  16  NE 
209]. 

Iowa. — Keller  v.  Harrison,  189  Iowa 
888,  11«  NW  327. 

Ho. — Steele  v.  Hannibal,  ato.,  R. 
Co.,  89  Mo.  671,  1  SW  138. 


N.  M.— I<lncQln-LuCky;  etc.,  Uln. 
Co.  V.  Hendry,  9  N.  K  149.  60  P 

330. 

Tex.— McFaddln  v.  State.  (Civ.  A.) 
139  SW  991;  Bolden  v.  Hughes,  48 
Tex.  Civ.  A.  496.  104  SW  91;  Texas, 
etc.,  B.  Co.  V.  Hays,  2  Tex.  A.  Civ. 
Cob.  fi  390. 

Va.— HIU  V.  Postley,  90  Va.  200,  17 
SE  946. 

Wash. — Hayward  v.  Mason.  64 
Wash.  663.  657.  104  P  141  [clt  Cyc]. 

W.  Va. — Castle  v.  Castle,  69  W.  Va. 
400,  71  SE  385. 

See  also  cases  eupra  note  4,  and 
generally  Appeal  and  Error  [8  Cyc 
334]. 

6.  Miles  V.  Danforth,  37  111.  156, 
162  (where  the  court  said:  "We  are 
not,  however,  of  opinion  that  the  re- 
fusal to  consolidate  can  be  assigned 
as  error.  We  think  It  Is  discretionary 
with  the  court  In  all  cases,  and  unless 
that  discretion  bas  been  greatly 
abused,  this  court  will  not  Inter- 
fere"); Brigel  V.  Creed.  66  Oh.  St  40, 
60  NE  991. 

7.  IT.  B. — ^Andrews  v.  Spear,  1  F. 
Cas.  No.  879.  8  Bann.  A  A.  608,  4  DUl. 
470. 

111. — ^woodburn  v.  Woodbum.  28  Til. 
A.  289  [rev  on  other  grounds  188  HI. 
608.  14  NB  68,  16  NB  209]. 

N.  J. — ^Bnmham  v.  DalUng.  16  N.  J. 
Eq.  810. 

Va.— Patterson  v.  Eakln.  87  Va.  49. 
12  SB  144;  McConnlco  v.  Moaeley.  4 
Call  (8  Va.>  860.  ^ 

Wash.— Hayward  v.  Mason,  64 
Wash.  668,  104  P  141;  Peterson  v.  Dil- 
lon, 27  Wash.  78.  67  P  897.  _ 

W.  Va. — Castle  v.  Castle,  80  W.  Va. 
400,  71  SB  386;  McKlttrlck  v.  McKlt- 
trlck, 48  W.  Va.  117,  87  SB  808;  Beach 
V.  Woodyard,  6  W.  Va.  231. 

See  also  cases  supra  notes  4.  6. 

a  New  York  Mut.  L.  Ins.  Co.  v. 
Hlllmon,  146  U.  8.  286.  12  SCt  909, 
36  L.  ed.  706;  Toledo,  etc.,  R.  Co.  v. 
Continental  Trust  Co..  96  Fed.  497, 
36  CCA  156;  Lewis  v.  Baltimore,  etc., 
R.  Co.,  62  Fed.  218,  10  CCA  446;  Lin- 
coln-Lucky,,  etc.  Mln.  Co.  V.  Hendry, 
9  N.  M.  149.  60  P  830. 

[a]  ICandamiis.^ — The  circuit  court 
of  appeals  will  not  by  mandamus  In- 
terfere with  the  exercise  of  discretion 
In  a  lower  federal  court  In  denying 
an  application  for  consolidation. 
Lewis  V.  Baltimore,  etc.,  R.  Co.,  62 
Fed.  218,  10  CCA  446. 

9.  Pelaer  Mfg-  Co.  v.  Sun  Fire 
Office,  36  8.  C.  213,  16  SE  5^. 

10.  Defiance  Fruit  Co.  v.  Fox,  76 
N.  J.  L.  482,  70  A  480;  Mason  v. 
Evening  Star  Newspaper  Co..  86  Mlaa 
77.  79.  71  NTS  203  [aff  67  App.  DlV. 
619,  73  NYS  1140]. 

Condittons  antbOTlslnff  oonsoUda- 
tton  see  Infra  91  318-326. 

11.  See  Prior  v.  Kelly.  4  Yeates 
(Pa.)  128  (where  five  suits  were 
brought  on  bonds  between  the  same 
parties,  and  tbe  court  directed  that 
tour  of  them  should  be  consolidated 


Into  two,  making  In  all  three  suits); 
Rumsey  v.  Wynkoop,  1  Yeates  (["a.) 

5  (where  seveQ  suits  brought  on  pro- 
tested bills  drawn  by  defendant  were 
consolidated  Into  three). 

13.  Wltherlee  v.  Ocean  Ins.  Co., 
24  Pick.  (Mass.)  67  (where  It  is  said, 
that  the  Massachusetts  practice  does 
not  recognise  either  a  technical  con- 
solidation of  several  actions  Into  one, 
or  the  practice  of  trying  one  of  the 
actions  and  requiring  the  others  lo 
abide  the  event);  Curtis  v.  Baldwin, 
42  N.  H.  398.  But  see  Smith  v.  But- 
ler, 176  Mass.  38,  67  NE  322. 

13.  Wltherlee  T.  Ocean  Ins.  Ca,  24 
Pick.  (Mass.)  67;  Curtis  v.  Baldwin, 
42  N.  H.  898. 

14.  Stafford  v.  Gold.  9  Pick. 
(Mass.)  533;  Curtis  v.  Baldwin.  42  N. 
H.  398.  See  also  Wltherlee  v.  Ocean 
Ins.  Co.,  24  Pick.  (Mass.)  S7. 

[a]  matutoiT  provistoBS. — <1)  There 
are  statutory  provisions,  in  some  Ju- 
risdicUons,  expressly  authorizing  a 
limitation  of  costs  where  different 
actions  are  brought  which  might  have 
been  Joined  (see  Stafford  v.  C>old.  9 
Pick.  (Mass.)  638:  Curtis  v.  Baldwin, 
42  N.  H.  898):  (2)  but  they  do  not 
apply  where  the  actions  oould  not 
have  been  Joined  (Simonds  v.  Center, 

6  Mass.  18),  (8)  or  where  the  actions 
are  instttuted  at  dlffsrent  times  and 
returnable  at  different  periods  for 
trial  (Butler  v.  Shapleigh,  10  Cush. 
(Mass.)  808). 

15.  Wltherlee'  v.  Ocean  Ins.  Co., 
24  Pick.  (Masa)  67.  See  also  Sulli- 
van V.  Fugasri.  198  Mass.  518,  79  NB 
776. 

16.  Ala. — Birmingham  Flooring 
Mills  V.  Wilder,  85  Ala.  693.  6  S  307; 
Wilkinson  v.  Black,  80  Ala.  329. 

Oa. — Howard  v.  Chamberlin,  64  Ga. 
684. 

Ind. — Frankel  V.  Michigan  Mut.  I* 
Ins.  Co.,  158  Ind.  804,  62  NS  703. 
N.  Y. — Thompson        Shepherd.  9 

Johns,  262. 

S.  C— Scott  V.  Cohen.  10  S.  C.  L. 
413. 

[a]  At  common  law  the  conditions 
essential  to  a  consolidation  have  been 
said  to  be:  "(1)  The  actions  must 
be  depending,  all  perfect  and  com- 
plete, at  the  same  time;  (2)  the  ac- 
tions must  be  between  the  same 
plaintiff  and  the  same  defendant;  and 
(3)  the  actions  must  be  such  as  may 
be  Joined."  Hallam  v.  Moore,  (Tex. 
Civ.  A.)  126  SW  908,  911. 

17.  Ark. — Meehan  v,  Watson,  65 
Ark.  216,  47  SW  109. 

Colo. — Smith  V.  Smith,  22  Cola  480, 
46  P  128,  56  AmSB  142,  84  L.RA  49. 

lowsu — Hodowal  v.  Tearous,  103 
Iowa  32,  72  NW  294. 

Kan. — ^Harsh  v.  Morgan.  1  Kan. 
293 

Mich.— Harris  v.  Sweetland,  48 
Mich.  110,  11  NW  880. 

Mo.— Prlddy  v.  Mackensie,  206  Ma 
181.  108  SW  968;  Anderson  v.  Gaines. 
166  Ha  664,  67  SW  7M;  Winters  v. 
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missible  at  common  law,'*  So  in  aay  case,  if  the 
requisite  conditions  do  not  exist,  a  consolidation  is 
unauthorized/^  and  the  court  -has  no  discretion  to 
eiereise;**  but  if  the  requisite  etrnditiona  exist  the 
question  becomes  one  of  propriety  under  the  cir- 
rumstanees  of  the  particular  case,'*  to  be  determined 
by  the  court  in  the  exercise  of  its  discretion,^  and 
if  the  objects  of  consolidation^  can  be  attained 
vitbout  prejudice  it  should  ordinarily  be  granted," 
particularly  where  it  appears  that  plaintiff  in  bring- 
ing different  actions  has  acted  vexatiously  ot 
oppressively.^*  But  on  the  oUier  hand,  consolida- 
tioa  should-  not  be  allowed  to  defeat  its  beneficial 
objects,^  and  should  not  be  granted  where  it  would 
cause  complication,  embarrassment,  or  delay,  or 
prejudice  the  rights  of  a  party.*'  The  tests  as  to 
the  propriety  of  a  consolidation  should  be  applied 
not  as  of  the  time  that  the  actions  were  commenced, 
but  according  to  the  status  of  the  actions  at  the 


St.  I-ouis,  etc.,  R,  Co..  124  Mo.  A.  600. 
101  SW  1116. 

N.  T.— MIHer  v.  Balllard,  124  App. 
Div.  655,  108  NTS  973. 

Wis. — Wlnnlnghoff  v.  Wlttlff.  1 1 
Wis.  180.  24  NW  912. 

Se«  also  Infra  S!  320-822.- 

18.  Priady  V.  Mackentie.  205  Mo. 
181,  lOS  SW  868;  Winters  v.  St.  I^uls, 
etc.,  R.  Co.,  124  Mo;  A.  600.  101  SW 
1116. 

19.  Prlddr  v.  Mackensle.  205  Mo. 
181,  108  »68:  Thompson  v.  Shep- 
herd. 9  Johns.  (N.  T.)  262:  Scott  v. 
Cohen,  10  B.  C.  L.  41S;  Winninghoff 
V.  Wlttlff,  64  Wis.  180,  24  NW  »12. 
See  also  cases  supra  notes  16-18,  and 
Infra  li  819-326.  _ 

20.  Defiance  Fruit. Co.  T.  Fox,  76 
N.  J.  L.  482.  70  A  •460;  Mason  v. 
Bvenlns  Star  Newiipaper  Co.,  SB  Misc. 
77,  71  NTS  203  [aif  67  App.  DlV.  619, 
73  NTS  1140]. 

ai.  McRae  v.  Boast,  8  Rand.  (84 
Va.)  481.  482  (where  the  court  aaid  : 
"It  depends  on  the  circumstances  of 
the  case,  and  is  addressed  to  the  dfs* 
cretlon  of  the  Court"). 

98.  Argyle  Co.  v.  Qrlfflth.  128  App. 
Piv.  262.  112  NTS  778 :  McRae  v. 
Boast,  8  Rand.  (24  Va.)  481. 

DisoreUon  of  oonrt  see  supra  S  315. 

S3.    See  supra  g  309. 

84.  Atkinson  v.  Dlsher,  177  Ind. 
665,  98  NB  807  ;  Den  v.  Fen,  9  N.  J. 
L.  385 :  Curley  v.  F.  &  M.  Schaefer 
Brewing  Co..  35  Misc.  131.  71  NTS 
318;  Hano  v.  Gretsch.  134  NTS  811; 
Honlett  V.  Martin.  3  Oh.  Dec.  (Re- 
print) nZ,  t  WklyLGaz  266. 

"The  great  object  of  the  consolida- 
tion, is  to  save  cost,  and  prevent 
multiplicity  of  suits;  it  Is  regarded 
always  with  favor,  and  never  denied, 
when  it  Is  clear  the  parties  are  the 
name,  and  the  cause  of  action  is  Iden- 
tical." Hewlett  V.  Martin,  8  Oh.  Dec. 
(Reprint)  118,  S  WklyLGaa  266. 

35.  Percy  v.  Seward,  6  AbbPr  (N. 
T.)  826. 

as.  OUbert  V.  Washington  Ben.  fJn- 
dowment  Assoc.,  10  App.  (D.  C.)  816, 
386  (where  the  court  said :  "And  yet 
the  exercise  of  the  iwwer  should  be 
carefully  guarded,  as  It  Is  frequently 
Rpt  to  lead  to  greater  inconveniences 
than  It  prevents")  ;  Scott  V.  Brown. 
10  S.  C.  Xi.  417  note,  418  note  (where 
the  pourt  said  of  the  particular  case 
that  "instead  of  answering  the  purposes 
of  consolidation,  it  is  calculated  to  in- 
crease the  cost  at  least  two-fold,  there 
being  at  least  that  difference  In  the 
costs  of  actions  in  the  summary  and 
general  Jurisdlctlm" ) . 

27.  Ala. — Cooper  v.  Maddau,  6  Ala. 
431. 

Colo.— Smith  V.  Smith,  23  Colo.  480, 
46  P  128.  65  AmSR  142,  34  L.RA  49. 

Ind. — Atkinson  v.  Dtsher,  177  Ind. 
665.  98  NB  807. 

Ky.— Adams  v.  Mineral  Dev.  Co.,  118 
SW  684. 

H.  Y. — ^Henry  v.  Talnott,  89  App.  Div. 
76,  86  NTS  98:  Gray  Lttho.  Co.  v. 


Schulman,  84  NTS  603  ;  Mayor  v. 
Mayor,  11  AbbNCas  367,  64  HowPr 
230 ;  Potter  v.  Pattengtlle,  8  AbbPrNS 
189  ;  Morris  v.  Knox,  6  AbbPr  328  note ; 
Pierce  v.  Lyon,  8  Hill  460 ;  Dunning 
V.  Auburn  Bank,  19  Wend.  28. 

N.  C.-#uie  v.  Kelly,  68  N.  C.  266. 

Tex. — Carpenter  v.  Hannig,  (Civ.  A.) 
34  SW  774 ;  Texas-Mexican  R:  Co.  v. 
Cahill.  (Civ.  A.)  28  SW  282. 

Wls.-~WiaDinf  holt  v.  WitUg,  64  Wis. 
180,  84  NW  9l£ 

Bng. — -Uynot  v.  Bridge.  Str.  1178, 
98  Reprint  1111 ;  Smith  v.  Crabb,  Str. 
1149,  98  Reprint  1098. 

Que. — ^Birans  v.  E^vana,  6  Montr.  Su- 
per. 414. 

lan   sepxlTatloa  of  •vUanoa— It  Is 

erroneous  to  consolidate  where  the  ef- 
fect Is  to  deprive  each  defendant  of  the 
evidence  of  the  defendants  in  the 
other  suits.  Smith  v.  Smith,  28  Colo. 
480,  46  P  128,  65  AmSR  142,  84  LRA  49. 

[b]  ■mbamsamant  by  rsoovsry. 
— Consolidation  should  not  be  granted 
where  the  debts  on  which  the  several 
actions  are  based  have  been  guaranteed 
by  different  persons,  so  that  the  ques- 
tion of  their  liability  would  be  embar- 
rassed by  one  recovery  a«alnst  de- 
fendant Potter  v.  PattengTlle,  8  Abb 
PrNS  (N.  T.)  189. 

[c]  Wbsxa  thera  ar*  ■•veral  bills 
pending  to  subject  the  same  debt  to 
the  demands  of  several  creditors,  and 
a  bin  of  interpleader  Is  filed  by  a  gar- 
nishee, if  any  o'f  the  causes  are  set 
don-n  for  a  hearing,  and  others  are 
ready,  they  may  be  consolidated ;  but 
If  unprepared  it  Is  irregular  and  erro- 
neous to  consolidate  the  sillts  or  by 
the  order  of  consolidation  to  make  the 
cases' await  the  negligent  preparation 
of  one  not  ready.  Biggs  v.  Kouna.  7 
Dana  (Ky.)  406. 

as.  Trout  V.  Marvin.  24  Oh.  Cir.  Ct. 
333. 

39.  Mobile,  etc  R.  Co.  v.  Hicks.  91 
Miss.  873,  46  S  360.  124  AmSR  679. 

30.  Jamison  v.  Burlington,  etc..  R. 
Co..  78  Iowa  662,  664.  48  NW  629 
(where  the  court  In  atRrmtng  the  ac- 
tion of  the  lower  court  in  denying  a 
motion  to  consolidate,  and  dlsmlssliur 
one  of  the  actions,  said :  "The  court 
rightly  refused  to  sustain  the  motion 
to  consolidate.  ...  A  party  has 
no  right  to  harass  another  by  more 
th&n  one  action  at  the  same  time  for 
the  same  cause,  ^nd  cannot  maintain 
more  than  one  action  by  consolidation. 
The  order  of  dismissal  will  be  af- 
firmed"). 

31.  Howe  V.  Cole.  (Miss.)  16  S  531  ; 
Buchner  v.  Wait,  (Tex.  Civ.  A,)  137 
SW  383  ;  Galveston,  etc..  R.  Co.  v. 
Ware.  2  Tex.  A.  Civ.  Cas.  |  867. 

[a]  A  Judge  spsoiaUy  appointed  to 
try  a  cause  has  no  power  to  consolidate 
that  cause  with  another.  Texas-Mexi- 
can R  Co.  v.  Cahill,  (Tex.  Civ.  A.)  23 
SW  232. 

f  b]   Aa  aotiott  fmbUUtom  «r  stetnte 

cannot  be  consolidated  with  one  of 
whifdi  the  court  lias  Jurlsdlotloa.  Wil- 


time  the  application  for  consolidation  is  made.^ 
It  has  been  held  that  a  consolidation  is  proper  if 
two  actions  are  instituted  where  only  one  is  main- 
tuinable;^  but  it  has  also  been  held  that  if  two 
actions  are  brought  by  the  same  party  at  the  same 
time  for  the  same  cause,  the  court  shonld  not  con- 
solidate them,  but  should  dismiss  one  of  the  ac- 
tions." 

a  319]  b.  Jtiriidictioii  of  tiu  Separate  Ac- 
tions. To  authorice  a  consolidatimi  ihe  court  to 
whieh  the  application  is  made  must  have  jurisdic- 
tion of  the  diiferent  actions  sought  to  be  consoli- 
dated,*^ and  a  court  cannot  acquire  indirectly  by 
consolidation  a  jurisdiction  which  it  cannot  acquire 
directly.*" 

[  $  320]  &  Identity  of  PartiM. .  One  of  Hie  con- 
ditions authorizing,  and  essential  in  order  to  author- 
ize, a  consolidation,  is  that  the  different  actions 
shall  be  between  the  same  parties,"  and  this  rule 

lard  Mfg.  Co.  v.  TImey,  180  N.  C. 
611.  41  BE  871. 

38.  Oalveston.  etc.,  R.  Co.  v.  Ware. 
3  Tex.  A.  Civ.  Cas.  1  867  (boldtog 
that  where  certain  judgments  rendered 
in  a  Justice's  court  are,  on  account  of 
the  amount  In  controversy,  cxmcluslve 
and  not  subject  to  appeal,  a  ctninty 
court  cannot  acquire  jurisdiction  of 
these  caaes  by  consolidating  them  In 
certiorari  proceedings  with  other  ac- 
tions In  the  Justice^!  court  of  which 
It  has  appellate  Jurisdiction). 

38.  Ala. — Birmingham  Flooring 
Mills  V.  Wilder.  86  Ala.  898,  fi  8  807 : 
Wilkinson  v.  Bla^  80  Ala.  889 ;  Berry 
V.  Ferguson.  68  Ala.  814. 

Ark. — Choctaw,  etc,  R.  Co.  v.  Mc- 
Connell,  74  Ark.  S4.  84  SW  1043 ;  Klon- 
dike Lumber  Co.  v.  Bender  Wagon  Co.. 
71  Ark.  839,  76  SW  885;  Meehan  v' 
Watson,  66  Ark.  216,  47  8W  109 ; 
Adler-Ooldman  Conunlsslon  Co.  v. 
Bloom,  62  Ark.  616,  37  SW  806.  Contra 
St.  Louis,  etc.,  R.  Co.  v.  Broomfield, 
S3  Ark.  288,  104  SW  183  (under  act 
of  1906). 

Colo. — Smith  V.  Smith,  82  Colo.  480, 
46  P  128.  66  AmSR  142,  84  LRA  49. 

Ga. — Hatcher  v.  Independence  Nat. 
Bank,  79  Qa.  B47.  6  SB  111 ;  Hatcher 
V.  Chamberaburg  Nat.  Bank.  79  Ga. 
642,  6  SE  109 :  Pupke  V.  Meador,  72 
Ga.  230 ;  Bentley  v.  Gay,  67  Oa.  667  ; 
Bones  v.  National  Kxch.  Bank,  67  Ga. 
S39 ;  Howard  v.  Chamberlln,  64  Ga. 
684 ;  Hartman  v-.  Columbus,  46  <Ga.  96. 

111. — Miles  V.  Danfortb,  37  III.  156 : 
Iglehart  V.  Chicago.  M.  A  F.  Ins.  Co., 
35  111.  514. 

Ind.— Oldfather  v.  ZenC,  11  Ind.  A. 
480.  89  NB  221. 

Iowa. — Harwick  v.  Weddington,  78 
Iowa  800.  34  NW  866. 

Ky. — Bau^man  v.  Loulsvllle,  etc., 
R  Co.,  94  Ky.  160.  21  SW  7*7,  14 
KyL  776. 

Mich.— Harris  v.  Sweetiand,  48  Mich. 
110,  11  NW  830. 

Miss. — Spratley  t.  Kitchens,  66  BflsB. 
676. 

Mo.— Priddv  V.  MackenUe,  866  Mo. 
181,  108  SW  968;  Peery  v.  Uoore, 
24  Ma  286, 
Mont — ^MascHi  V.  Gennahi^  1  Mont 

263. 

N.  J.— Bell  V.  Keppler,  (Sup.)  67  A 
267  ;  X^e  v.  Kearny  Tp.,  42  N.  J.  L.  648. 

N.  T.— Miller  v.  Balllard,  124  App. 
Div.  655,  108  NTS  973  ;  American 
Grocery  Co.  v.  Flint,  6  App.  Div.  268. 
39  NTS  168 :  Isear  v.  Dajmes,  1  Avn. 
Div.  567,  37  NTS  474;  Wooster  v. 
Case,  58  Hun  605,  18  NTS  769. 

N.  C. — Hartman  v.  Spiers,  87  N. 
C  28 

"Pa.— Wetherlil  v.  Wilson,  26  WklyNC 
231 ;  Merrlheu  v.  Taylor,  1  Browne  67 
appendix. 

S.  C— Scott  V.  Cohen,  10  S.  C.  U  418. 
Tex.— Green  v.  Banks,  24  Tex.  608; 
Dreben  v.  Russeau,  (Civ.  A.)  26  SW 
867.    And  see  Crawford  v.  French,  26 
TflX.  Sappl.  486. 
Sing.--<>lder8haw  v.  J3)«gweU,  9.  C 
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is  ocdinarily  expressly  reiM^^niBed  in  the  statutes  re- 
lating to  consolidation.'^  In  some  jurisdictions, 
however,  it  has  been  held  that  under  some  circum- 
stances there  may  properly  be  a  consolidation  of 
■actions  brought  by  different  plaintiffs  against  the 
same  defendant,"^  or  actions  brought  by  the  same 
plaintiff  against  different  defendants,  involving  a 
joint  liability,"  and  some  of  the  statutes  expressly 
authorize  a  consolidation  of  actions  by  the  same 
plaintiff  against  different  defendants,  which  might 
have  been  joined.'^  It  may  also  be  permissible  to 
consolidate  different  actions  against  the  same  de- 
fendant, brought  by  the  same  plaintiff,  but  suing  in 
different  eapaeities.""  The  question  of  identity  of 
parties  is  to  be  determined  not  with  reference  to 


A  p.  68,  14  BCI<  449;  McOreffor  v. 
Horsfall,  S  Dowl.  P.  C.  388 ;  Booth  v, 
Payne,  1  Dowl.  P.  a  N.  S.  848:  Col- 
ledge  V.  Pike,  66  Ij.  T.  Rep.  N.  S.  124. 

Can.-r<3artfa  v.  Banque  d'HocAielaga, 
14  RevL«K  548. 

Ont — ^Ryan  v.  Cameron.  16  Ont.  Pr. 
886. 

Que. — Hubert  Quesnel,  10  I<C 
Jur  88. 

[a]  XMUKn  of  rnl*^ — ^The  reason 
why  the  different  actions  agalnat  dif- 
ferent defendants  should  not  be  con- 
solidated has  been  said  to  be,  that 
In  actions  ex  delicto  each  is  separately 
liable  for  the  wrong  done,  and  In 
actions  ex  contractu.  If  defendants 
ought  to  be  joined  and  are  not,  they 
may  plead  It  In  abatement  Scott  v. 
Cohen,  10  S.  C.  L.  413. 

(b)  AeHoM  to  oonMt  taxwi^It  is 
propw  to  refuse  at  the  instance  of  In- 
terveners to  twnsoUdate  a  number  of 
■uitfl  by  the  state  against  "unknown 
owners^  to  Collect  taxes  on  distinct 
tracts  of  land  separately  assessed. 
Watkios  V.  State,  (Tex.  Civ.  A.)  61 
BW  688. 

[o]    Vvo  aoUona  for  Um  muim  Ubel, 

one  against  the  editor  and  the  other 
against  the  publisher  of  a  paper,  can- 
not l>e  consolidated,  although  the  dec- 
larations and  pleas  are  the  same,  and 
substantially  the  same  questions  will 
arise  and  the  some  defense  be  Inter- 
posed. Cooper  V.  Weed,  3  HowPr  (N. 
T.)  40. 

34.  Colo.— Smith  V.  Smith.  38  Colo. 
480,  46  P  128.  €6  AmSR  142.  84  LRA  49. 

Md. — Bakhaus  v.  Caledonian  Ina  Co., 
112  Md,  675.  77  A  310. 

Mtcb.— Harris  v.  Sweetland,  48  Mich. 
110,  11  NW  880. 

Ho. — Anderson  v.  Oalnes,  166  Mo. 
864,  67  SW  726. 

N.  T.— Mayor  v.  Coffin,  90  N.  T.  312  : 
Martin  v.  Prentice,  138  App.  Dlv.  741, 
118  NYS  21B  (must  be  "same  plaintifT" 
against  "same  defendant")  :  filler  v. 
Balllard,  124  App.  Div.  655,  308  NTS 
978  ;  Itwar  v.  Daynes,  1  App.  Div,  657, 
87  NYS  474;  Knitting  Co.  v.  Hecht, 
68  Misp.  350.  lit  NTS  10. 

Tex. — Raymond  v.  Cook,  81  Tex.  873. 

I a]  In  Arkansas,  under  the  act  of 
6  providing  that  actions  "of  a  like 
nature  or  relative  to  the  same  question" 
may  be  consolidated  "when  It  appears 
reasonable  to  do  so,"  it  Is  not  neces- 
sary that  the  parties  should  be  iden- 
tical. St  Ixtuis,  etc.,  R.  Co,  V.  Broom- 
fleld.  88  Ark.  288,  104  SW  133. 

lb]  Za  Okto,  Rev.  St.  S  6120,  au- 
thorising consolidation,  does  not  re- 
quire an  identity  of  parties,  and  it 
has  been  aald  that  the  authors  of  the 
statute  who  used  the  New  York  code 
of  civil  procedure  as  a  model  "seem 
to  have  deliberately  rejected  the  pro- 
vision of  the  latter  code."  which  au- 
thorizes a  consolidation  "where  two  or 
more  actions  in  favor  of  the  same  plain- 
tiff against  the  same  defendant"  am 
pending  in  the  same  court.  Taylor 
V.  Standard  Brick  Co.,  66  Oh.  St.  360. 
364.  64  NE  428.  But  see  Burckhardt 
v.  Burckhardt.  36  Oh.  St  261. 

38.  London,  etc.,  Bank  v.  Abrams. 
4  Ariz.  87,  58  P  668  (holding  that 
although  the  statute  In  terms  au- 
thorises a  consolidation  only  In  the 


case  of  actions  "by  the  same  plaintiff," 
there  may  properly  be  a  consolidation 
of  actions  brought  by  different  plain- 
tiffs, relating  to  the  same  subject  mat- 
ter, where  plaintiffs  Id  one  action 
have  on  their  own  motion  become  in- 
terveners in  the  other)  ;  Southern 
Anthracite  Coal  Co.  v.  Bowen,  93  Ark, 
140.  124  SW  1048  (holding  that  ac- 
tions by  different  plaintiffs  against 
the  same  defendant,  for  personal  In- 
juries growing  out  of  the  same  state 
of  facts,  and  involving  the  *me  issues 
and  defenses,  were  properly  consoli- 
dated) ;  Downey  v.  Coykendall,  81 
Nebr.  648,  116  NW  BPS  (holding  that 
where  persons  who  should  have  Joined 
as  plaintiffs  In  an  action  spilt  their 

ioint  demand  and  bring  separate  ac- 
lons.  an  application  to  consolidate  the 
different  actions  should  be  sustained)  ; 
Allen  v.  McRae.  122  Wis.  246,  100  NW 
12  (holding  that  where  dlfferent.cred- 
Itora  who  might  have  Joined  In  a  single 
action  bring  separate  actions  to  sub- 
ject the  same  property  of  a  deceased 
debtor  to  sale  for  the  benefit  of  all 
the  creditors,  such  actions  may  prop- 
erly be  consolidated). 

96.  Vlele  V.  Oennania  Ins.  Co.,  26 
Iowa  9,  98  AmD  83  (holding  that 
where  a  policy  of  insurance  Is  executed 
by  different  companies,  actions  by  the 
same  plaintiff  on  such  policy,  against 
the  different  defendants  for  their  pro- 
portions of  the  6ame  loss,  may  be  con- 
solidated): Martin  v.  Seaboard  Air 
Line  R.  Co.,  148  N.  C.  259,..61  SB  626 
(holding  that  two  actions  by  the  same 
plaintiff,  one  against  a  railroad  com- 
pany and  the  other  against  a  street 
railroad  company,  for  personal  injuries 
growing  out  of  a  collision  between  the 
cars  of  the  different  companies  at  a 
crossing,  and  Involving  a  Joint  liability 
for  falling  to  establish  proper  rules 
and  regulations  In  regard  to  their  use 
of  the  crossing,  may  properly  l^e  con- 
solidated). 

37.  See  Meehan  v.  Watson,  65  Arh. 
216,  47  SW  109;  Anderson  v.  Qaines. 
156  Mo.  664.  57  SW  726;  Raymond  v. 
Cook,  31  Tex.  873 ;  Hallam  v.  Moore, 
(Tex.  Civ.  A.)  126  SW  »08. 

38.  McCartney  v.  Hubbcll,  52  Wis, 
360,  9  NW  61  (holding  that  an  action 
by  plaintiff,  brought  in  the  capacity  of 
a  surviving  partner,  may  oe  con- 
solidated with  another  action  brought 
by  him  as  an  Individual,  where  both 
actions  are  substantially  In  his  own 
rlcht,  and  the  same  defenses  are  avail- 
able to  defendant  In  each  action).  But 
see  Bule  v.  Kelly,  68  N.  C  266  (holding 
that  different  actions  brought  on  dif- 
ferent notes,  made  at  different  times 
and  payable  at  different  times,  and 
some  of  them  due  to  plaintiff  In  his 
own  right  and  others  as  guardian  of 
different  families,  cannot  be  con- 
solidated). 

39.  Montreal  Bank  v.  Ingerson,  106 
Iowa  349,  76  NW  351. 

40.  Montreal  Bank  v.  Ingerson,  106 
Iowa  349.  75  NW  351. 

41.  Harwick  v.  Weddington,  73 
Iowa  300,  34  NW  868. 

42.  XT.  S.— New  York  Mut,  L.  Ins. 
Co.  V.  Hlllmon,  146  U.  S.  286.  12  SCt 
909,  86  It.  ed.  706  ;  Keep  v.  Indianapolis, 
etc.,  R.  Co.,  10  Fed.  464,  8  McCrary 


the  persons  named  as  such,  but  with  reference  to 
those  who  are  actually  made  parties  by  service  or 
appearance;''  and  although  the  persons  named  as 
defendants  in  the  different  actions  are  not  identi- 
cal, the  actions  may  be  consolidated  if  the  causes  of 
action  might  be  joined,  and  the  only  defendant  who 
is  actually  made  a  party  is  common  to  both  ac- 
tions," or  if  there  is  a  dismissal  as  to  all  of  the 
defendants  not  common  to  both  actions.*^ 

[i  321]  d.  Identity  of  6nbj«ct  Matter.  In  order 
to  authorise  a  consolidation  the  causes  of  action, 
subject  matter,  or  questions  involved  in  the  differ- 
ent actions  must  be  the  same  or  substantially  so,  so 
that  all  of  the  matters  in  issue  may  propwly  be 
litigated  and  diaposed  of  in  one  action.^ 

802:  "Fhe  Burke,  4  P.  Cas.  No.  2,159, 
4  Cllfl.  682. 

Ala. — Birmingham  Flooring  Mills  v. 
Wilder,  86  Ala.  698,  6  S  807  :  Berry 
V.  Ferguson.  68  Ala.  814. 

Alaska. — Yager  v.  Ring,  1  Alaska 
806. 

Ark. — Southern  Anthracite  Coal  Co. 
V.  Bowen,  98  Ark.  140,  124  SW  1048; 
Klondike  Lumber  Co.  v.  Bender  Wagon 
Co.l71  Ark.  839,  76  SW  866 ;  Meehan 
V.  Watson,  66  Ark.  216,  47  SW  109; 
Adler-Qoldman  Commn.  Co.  v.  Bloom, 
62  Ark.  616.  87  SW  806. 

Qa. — Portwood  v.  Huntress,  113  Oa. 
816,  89  SB  299  ;  Bentley  v.  Gay,  67  Ga. 
667 ;  Bones  v.  National  ICxch.  Bank. 
67  Oa.  889 ;  Howard  v.  Chamberlin, 
64  Oa.  684;  Gerdlng  Anderson,  64 
Oa.  304 ;  Hartman  v.  Columbus,  46 
Oa.  96. 

111.— Iglehart  v.  Chicago  M.  ft  F.  Ina. 
Co.,  86  111.  614. 

N.  J.— Den  V.  Fen.  9  N.  J.  L.  335. 
N.  T.— ArgylaCo.  v,  OrlfBth,  128  App: 
Div.  262,  112  NYS  773  ;  Miller  v.  Ball- 
lard, 124  App.  Div.  666,  108  NYS  973: 
Mason  V.  Svening  Star  Newspaper  Ca, 


36  MlBC  77,  71  NYS  208  faff  47  App. 
Dlv,  619,  78  NTS  1140]  :  In  re  Wood, 
34  Misc.  209.  69  NYS  491;  Gloucester 


Iron-Works  v.  Sing  Sing  Water  Comrs., 

10  NYS  168  :  Crane  v,  Koehler.  6  AbbPr 
828  note ;  Klpp  v.  Delamater,  68  HowPr 
183 ;  Woodward  Frost.  19  NYWkly 
Dig  125;  Dunn  v.  Mason,  7  Hill  154; 
Wilkinson  v.  Johnson,  4  Hill  146 ;  Dun- 
ning V.  Auburn  Bank,  19  Wend.  23; 
Jackson  v.  Stiles,  5  Cow.  282. 

N.  C. — Monroe  v.  Sewald,  107  N.  C. 
666,  12  SE  287:  Hartman  v.  Spiers. 
87  N.  C.  28 ;  Glenn  v.  Farmers*  Bank, 
70  N.  C.  191  ;  Person  v.  State  Bank. 

11  N.  C.  294. 

Oh. — Ooslin  v.  Campbell,  7  Oh.  Pec. 
(Reprint)  466,  3  ClncLBul  869;  Corbia 
V.  Bouve,  1  CInc.  Super.  259, 

Pa, — Beltrhoover  Borough  v.  Maiile. 
180  Pa.  336,  18  A  660;  Beahler-s  Est., 
129  Pa.  268,  18  A  137  ;  Boyle  v.  Grnnt 
18  Pa.  162;  Prior  v.  Kellv,  4  TentM 
128:  Rurasey  v.  Wynkoop.  1  Yeatejt  5; 
Morriheu  v.  Taylor.  1  Browne  67  ap- 

Sendlx ;  WetherlU  v.  Wilson,  26  Wklv 
rc  231, 

Tex. — Reytnond  v.  Cook,  81  Tn.  37S; 
Hallam  v.  Moore,  <C9v.  A.)  126  SWm. 

Vt. — Brlgham  t.  Mosseaux,  20  Vt. 
617. 

E:ng. — Holllngsworth  v.  Brodrick.  4 

A.  &  R  646,  31  ECL  287,  111  Reprint 
930;  Saltash  v.  Jackman,  1  D.  ft  L- 
861 ;  McGregor  v.  Horsfalt  8  Powl.  P. 
C.  388:  Booth  v.  Payne,  1  DowL  P.  C. 
N.  8.  848;  Beard  sail  t.  Cheetham.  R. 

B.  ft  K  243,  98  ECI.  248,  120  Reprint 
499  :  Morley  v.  Midland  R.  Co..  3  F. 
ft  F.  961:  Syers  v.  Plckn-aglll.  27  L. 
J.  Exch.  S ;  Bramble  v.  Knox,  18  Whir 
Rep  72. 

Can. — Garth  v.  Banque  d'Hochelapu 
14  RevL#g  548. 

Ont. — Noyes  v.  Young,  16  Ont.  Pr. 
264 :  Ryan  v.  Cameron.  16  Ont.  Pr. 
236  ;  Williams  v.  Raleigh  Tp.,  14  Ont 
Pr.  50 ;  Niagara  Grape  Co.  v.  Nellls. 
13  Ont.  Pr.  179. 

Que. — Hubert  v.  Quesnel,  10  LCJur 
S3 ;  Chretien  v.  Crowley,  6  Montr.  Lee. 
N.  268,  2  Dorton  (U  d)  886;  Watson 

Thompson,  2.^0Btr.  t^im.  N.  142. 
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[i  322]   e.  0aiiM8  Which  Might  Be  Joined.  A 

eommon  test  of  the  propriety  of  a  consolidation,  and 
one  which  in  some  jarisdietions  is  preaeribed  by 
statute,^  is  whether  the  eaases  for  which  the  several 
aetions  are  brought  could  have  been  joined  in  the 
same  declaration  or  complaint.**  If  they  could  not 
have  been  joined  a  consolidation  is  unauthorized/' 
but  if  they  could  have  been  joined  a  consolidation 
is  permissible  if  no  other  objection  exists.*"  The 
fact  that  the  causes  of  action  mifffat  have  been 
joined  is  not,  however,  of  itself  condnsive  that  the 


different  aetions  should  be  consolidated,*'  and  if 
the  causes  of  action  are  distinct,  and  plaintiff  has 
acted  within  his  rights  in  bringing  different  actions, 
the  court,  although  the  causes  o£  action  might  have 
been  joined,  may  in  its  disCTetion  refuse,  a  con- 
solidation.*^ 

[$  323]   f.  Same  Defenses  or  No  Defense.  In 

ord^  to  antfaorize  a  consolidation  it  must  also 
appear  that  the  defenses  in  the  different  actions  are 
the  same  or  sobstantially  so,  or  that  theife  is  no  in* 
tention  of  interposing  a  defense.*"  If,  however,  the 


See  Moorman  v.  Crockett,  90  Va. 
186,  17  BE  876. 

[a]  XUnatrktloiui^d)  There  can- 
not be  a  consolidation  of  an  action 
of  replevin  with  an  action  to  enforce 
a  laborer's  Hen  (Klondike  Lumber  Co. 
V.  Bender  WaKOo  Co.,  71  Ark.  339,  75 
SW  856)  ;  (2)  or  of  an  action  of 
forcible  entry  and  detainer  for  holding 
over  under  a  lease  with  an  action  of 
trespass  to  try  title  to  the  same  prop- 
erty (Texas- Mexican  R.  Co.  v.  (jahlil, 
(Tex.  Civ.  A.)  23  SW  tS2}  ;  (8)  or  of 
an  action  for  damaees  for  tresiiass  to 
land  with  a  proceeding  to  condemn  the 
land  (GeorKla  R.,  etc.,  Co.  v.  Gardner, 
118  Ga.  12S.  45  SB  «00)  ;  (4)  and 
actions  of  replevin  cannot  oe  con- 
BoUdated,  even  though  the  parties  are 
the  same  where  the  questions  In  con- 
troversy and  the  snreues  on  forthcom- 
Ibb  IxnidB  are  different  (Spratley  v. 
Kltchen&SS  UlHL  ST8). 

[b]  wkea  ooaaolldatloa  veopn^ 
(1>  A  consolidation  at  actions  la  proper 
where  the  questions  involved  are  ao 
Interwoven  end  connected  as  to  be 
properly  heard  at  one  time.  Wygal 
v.  Georgia  Home  Ins.  Co.,  148  Ky.  674, 
147  SW  394.  (2)  Two  actions  for 
libel  by  the  same  plaintiff  against  the 
same  defendant,  and  relating  to  the 
same  official  act  by  plaintiff,  but  pub- 
lished fn  defendant's  paper  upon  differ- 
ent dates,  may  properly  be  consolidated. 
Cohalan  v.  Press  Pub.  Co.,  123  App. 
Dlv.  487,  107  NTS  962. 

43.    CaL— Smith  v.  Smith,  80  Cal. 
123,  21  P  4,  22  P  186,  S49. 
-  Iowa, — Hodowal  v.  Tearous,  108  Iowa 
32,  72  NW  294. 

Kan. — Harsh  v.  Mormn,  1  Kan.  293. 

N.  Y.— Miller  v.  Balllard.  124  App. 
Dlv.  666,  108  NTS  973  :  Isear  v.  Daynee. 
1  App.  Dlv.  667,  37  NTS  474. 

Tex. — Screwmen's  Benev.  Assoc.  V. 
Smith,  70  Tex.  168,  7  SW  793. 

Wis. — Schenck  v.  Sterling  Bnglneer- 
Ing.  etc..  Co..  151  Wis.  *8l.  188  NW 
637.  769;  WInnlnghoff  t.  Wlttlg,  64 
Wts.  180,  84  NW  912. 

[a]  In  Arkansas  under  the  act  of 
1905,  providing  that  actions  "of  a 
like  nature  or  relative  to  the  same 
question"  may  be  consolidated  "when 
it  appears  reasonable  to  do  so,"  it  is 
not  necessary,  in  order  to  authorize  a 
consolidation,  that  the  causes  of  action 
shall  be  such  as  might  have  been 
Joined.  St.  Louis,  etc.,  R.  Co-  v.  Broora- 
ileld.  88  Ark.  288,  104  SW  138. 

[bl  Ih  Ohio  (iy  Rev.  St.  I  B120 
provides  that :  "when  two  or  more 
actions  are  pending  In  the  same  court 
.  .  .  and  if  it  appear  that,  at  the 
time  the  motfon  Is  made,  the  actions 
could  have  been  Joined,  and  If  the 
court,  or  a  Judge  thereof.  And  that 
thnr  ought  to  be  Joined,  the  several 
actions  shall  be  consolidated."  Trout 
v.  Marvin,  24  Oh.  Clr.  Ct.  333,  336.  (2) 
In  construing  this  statute  it  has  been 
held  that  the  reference  to  "actions" 
which  "could  have  been  Joined"  does 
not  mean  "causes  of  action."  The  court 
said;  "The  power  of  consolidation  Is 
not  limited  to  Identity  of  parties  and 
to  causes  of  action  which  might  be 
Joined  in  the  same  petition  under  the 
rules  of  pleading ;  but  it  seems  to 
have  been  purposely  broadened  so  as 
to  authorize  the  consolidation  of  all 
actions  which  might  be  Joined,  either 
at  law  or  in  equity,  for  convenience 
of  trial,  for  preventing  multiplicity 
of  actlma  or  »r  the  purpose  of  saving 
costs."   Taylor  v.  Standard  BrUdc  Co., 


66  Oh.  St.  S«e.  866.  64  NE  428.  (3>  So, 
also.  In  determining  whether  the  actions 
could  have  been  Joined,  the  question 
is  to  be  determined  not  as  of  the 
time  that  the  actions  were  Instituted, 
but  according  to  their  status  at  the 
time  that  the  application  for  a  con- 
solidation is  made.  Trout  v.  KarvlD, 
24  Oh.  Clr.  CL  338. 

44.  U.  S. — Wolvertoa  v.  Lacey,  80 
P.  Cas.  No.  17,932. 

Ala.— Birmingham  Flooring  Mills  v. 
Wilder,  85  Ala.  593,  5  S  307  ;  Wllkln- 
Fon  V.  Black,  80  Ala.  329 ;  Berry  v. 
Ferguson.  58  Ala.  314 ;  Powell  V.  Gray. 
1  Ala.  77. 

Cal.— Smith  v.  Smith.  80  Cat  818. 
21  P  4,  22  P  186,  £49. 

Ga. — Hatcher  v.  Indepoidence  Nat 
Bank,  79  Qa.  647.  6  SB  111 ;  Hatcher 
V.  Chambersburg  Nat.  Banli,  79  Ga. 
642,  6  SE  109 :  Uwan  v.  Mechaaixs' 
Bank,  13  Ga.  201,  68  AmD  fi07. 

III.— MUea  V.  Danforth,  ST  XU.  158. 

Mont. — Hason  v.  Oennalne,  1  Uont 
Z<8. 

N.  J.— Lee  v.  Kearny  Tp.,  42  M.  J. 
L.  643. 

N.  T. — Isear  v.  Daynes,  1  App.  Dlv. 
657,  37  NTS  474  :  Dunning  v.  Auburn 
Bank,  19  Wend.  23;  Brewster  v. 
Stewart,  8  Wend.  441 ;  Thompson  v. 
Shepherd,  9  Johns.  262. 

N.  C — Lookout  Lumber  Co,  v.  Sao- 
ford,  112  N.  a  656,  16  SB  849. 

Pa. — Herrlheu  v.  Taylor,  1  Browne 

67  appendix. 

Tex. — Hallam  v.  Moore,  (Civ.  A.) 
126  SW  908. 

Wash. — Hayward  v.  Hason,  64  Wash. 
H63.  104  P  141. 

Wis.— Gross  v.  Milwaukee  Mechanics' 
Ins.  Co..  98  Wis.  656,  66  NW  712: 
Blron  v.  Edwards,  77  Wis.  477,  46  NW 
818. 

VStig. — Oldershaw  v.  Tregwell,  3  C. 
A  P.  ^8,  14  ECL  449  ;  Saltash  v.  Jack- 
man,  1  D.  A  L.  851 ;  Booth  v.  Payne. 
1  Dowl.  P.  C.  N.  S.  348;  Cecil  v. 
Briff^es,  2  T.  R.  639,  100  Reprint  844 ; 
Chltty  PI.  821;  TIdd  Pr.  814. 

Can. — Commercial  Bank  v.  Levis,  8 
CanLJ  206. 

46.  Harsh  v.  Morgan,  1  Kan.  293  : 
Screwmen's  Benev.  Assoc  v.  Smith. 
70  Tex.  168.  7  SW  793  ;  Raymond 
V.  Cook,  81  Tex.  873;  Schenck  v.  Ster- 
ling Engineering,  etc.,  Co.,  151  Wis. 
266.  1S8  NW  637.  769;  WInnlnghoff  v. 
Wlttlg,  64  Wis.  180,  24  NW  912.  See 
also  cases  supra  notes  43,  44.  But 
see  Herring  V.  Herring.  (Tex.  Clv.  A.) 
61  SW  8«S  (holding  that,  although 
the  causes  of  action  could  not  have 
been  Joined,  they  were  so  Intimately 
connected  that  a  consolidation  was 
not  erroneous). 

[a]  ZUii>tratloiui.^(l)  Under  thU 
rule  It  has  been  held  that  there  can- 
not properly  be  a  consolidation  of  an 
action  for  damages  for  trespass  to  land 
with  a  proceeding  to  condemn  the 
land  (Blesch  v.  Chicago,  etc,  R  Co., 
44  Wis.  593)  ;  (2)  or  of  an  action 
on  a  book  account  giving  credit  for  an 
unpaid  note  with  an  action  on  the  note 
(Stanley  v.  Garrlgues,  1  WklyNC  (Pa.) 
28)  ;  (3)  or  of  an  action  for  forcible 
entry  and  detainer  with  ■  a  suit  to  set 
aside  a  tax  deed  of  the  same  land 
and  permit  redemption  from  a  tax  sale 
(Hodowal  V.  Tearous,  108  Iowa  32, 
72  NW  294)  ;  and  (4)  actions  to  fore- 
close mortgages  against  different  pieces 
of  property  cannot  be  conaolidated, 
altfaough  the  parties  are  the  sanie 
(liockwood  V.        8  I>alr  <N.  T.)  1S7: 


Selkirk  v.  Wood,  9  NTClvProc  141; 
Bech  V.  Buggies.  6  AbbNCfts  (N.  T.> 
69  [foil  Ktpp  V.  Delamater,  &8  HowPr 
(N.  T.)  1831). 

46.  U.  S.— Wolverton  v.  Lacey,  SO- 
F.  Cas.  No.  17,932.  > 

Ala. — Birmingham  Flooring  Mills  v. 
Wilder,  86  Ala.  593.  5  S  307. 

Cal.— Smith  v.  Smith,  80  CaL  828,. 
21  P  4.  22  P  186,  649.  . 

N.  X. — Rosenburg  v,  Staten  Island 
R.  Co.,  14  NTS  476. 

N.  C. — Lookout  Lumber  Co.  v.  San- 
ford,  112  N.  C.  656,  16  SB  849. 

Oh.— Howlett  V.  Martin.  8  Ob.  Deo. 
(Reprint)  113.  3  WklyLGaa  186. 

Wash. — Hayward  v.  MaacBi,  B4  WaSh. 
663.  104  P  141. 

Wis.— Allen  v.  HcRa&  128  Tns.  S46, 
100  NW  12 ;  Blron  y.  Bdwards,  77  Wis. 
477.  46  NW  818;  McCartney  v.  Hub- 
bell.  68  Wis.  seo.  A  NW  eiT 

47.  Boyle  v.  Staten  Island,  etc.. 
Land  Co.,  87  Hun  (N.  T.)  883.  284,. 
88  NTS  8S8  (where  the  court  said: 
"No  doubt  both  of  these  actions,  being 
upon  contract,  codid  be  Joined  In  one 
complaint. ,  but  this  is  not  necessarUy 
controlling  upon  the  question  whether 
they  should  or  should  not  be  con- 
solidated. If  the  Issues  or  the  ques- 
tions arising  were  different,  er  if  for 
any  other  good  and  sufflcient  reason 
It  was  not  proper  for  the  court  to 
exercise  Its  discretion  In  favor  of  grant- 
ing the  motion.  It  should  have  been 
denied"). 

[a]    Vader  tlie  lUssonrl  statute  It 

has  been  held  that  If  the  Issues  are 
different  a  consolidation  against  de- 
fendant's objection  is  Improper,  al- 
though the  actions  are  such  as  might 
have  been  Joined  In  one  complaint,  and 
consequently  might,  at  common  law  or 
under  the  statutes  of  some  states,  have 
been  properly  consolidated.  Winters 
V.  St.  Leul&  etc,  R  Co.,  124  Mo.  A. 
600.  101  SW  1116. 

48.  Alexandria  Bank  v.  Young,  2 
P.  Cas.  No.  857,  1  Cranch  C  C.  468 
[aff  e  Cranch  45,  49.  3  U  ed.  32.  33)  : 
Boyle  V.  Staten  Island,  etc..  Land  C:o., 
87  Hun  (N.  T.)  233,  33  NTS  888;  Mc- 
Gregor V.  Horsfall,  6  Dowl.  P.  C  888. 

[a]  WlWM  «  party  has  tlia  ilffM  to 
maintain  aspanna  aettoas,  as  upon 
notes  due  at  different  times,  eatdt  aueS 
on  at  maturity,  be  wlU  not  be  com- 
pelled to  consolidate.  Gaulden  v. 
Sbehee,  84  Oa.  488. 

48.  Ark.- Kahn  Kuhn,  44  Ark. 
404  :  StIIlwell  v.  Bertrand.  22  Ark.  87$. 

Ga.— Hatcher  v.  Independence  Nat.. 
Bank.  79  Ga.  847,  6  SB  111;  Hateher 
v.  Chambersburg  Nat.  Bank,  79  Oa. 
643.  5  SG  109 ;  Bentley  v.  Oay.  C7  Ga. 
667:  Tarpley  v.  Corpiftt,  65  Oa.  267; 
Howard  v.  Chamberlin.  64  Ga.  684; 
Wilson  V.  Riddle,  48  Ga.  609;  Hart- 
man  V.  Columbus,  45  Ga.  96;  Logan  v. 
Mechanics*  Bank,  13  Ga.  201,  68  AmD 
507. 

III. — CJasselberry  v.  Forquer,  27  III. 
170 ;  Brown  v.  Kennlcott,  SO  III  A.  88. 

Mass. — Wltherlee  v.  Ocean  Ina  Co., 
24  Pick.  67. 

Miss. — Bamett  v.  Ring,  66  Miss.  97. 

N.  J. — Worley  v,  Glentworth.  10  N, 
J.  I*  241 :  Den  v.  Fen.  9  N.  J.  L.  385. 

N.  Y. — Mason  v.  Evening  Star  News- 
paper Co.,  85  Misc.  77,  71  NTS  203  [aft 
67  App.  Div.  619.  78  NTS  1140]  ;  Sire 
v.  Kneuper.  3  NTS  533.  15  NTClvProc 
434;  Morris  v.  Knox,6  AbbPr  828  note; 
WUklnson  v.  Johnson.  4  Hill  46 ;  Dun- 
ning v.  Auburn  Bank,  19  Wend.  28; 
Jaciaaa  v.  StUea^  6  CowfrSSS;  Pe4»>o 
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Qther  essential  conditions  exist,  a  consolidation  is. 
proper,  where  the  defenses  are  the  same,""  or  there 
is  no  defense." 

324]  g.  Single  Verdict  and  Judgment.  There 
can  be  no  actual  consolidation  unless  one  verdict 
and  judgment  can  be  rendered  which  will  be  con- 
clusive of  the  whole  subject  matter  oi  the  Utiga- 
tion  w 

[$  325]  2.  In  £auit7.'"  In  equity  the  conditions 
authorizing  a  consolidation  differ  from  those  which 
will  warrant  a  consolidation  of  actions  at  law,"* 
the  chief  inquiry  being  with  regard  to  the  subject 
matt^  involved  in  the  different  suits,""  and  it  being 
unnecessary  that  there  should  be  the  same  identity 
of  parties  as  is  essential  to  authorize  a  consolidation 
at  law."    A  consolidation  in  equity  is  therefore 


V.  McDonald,  1  Cow.  189;  Thompson 
V.  Shepberd,  9  Johns.  262. 

N.  C. — Person  v.  State  Bank,  11  N. 
C.  294. 

Pa.— Wetherin  v.  Wilson,  2«  WklyNC 
2S1. 

Tenn. — ^Reld  v.  Dodson,  1  Overt.  3M. 

W.  Va. — ^Fisher  v.  Charleston,  17 
W.  Va.  <28. 

Eng.— Syers  V.  Plckersgill,  27  L.  J. 
Bxch.  6;  Colledge  v.  Pike,  56  U  T. 
Rep.  N.  8.  184. 

'  sea  Qoslln  v.  Campbell,  7  Oh.  Dec. 
(Reprint)  466,  3  ClncLBul  869. 

[&1  AoUon  on  pxomiraozT' »<ytM.>— 
The  court  will  not  consolidate  two 
actions  brougrtit  against  the  same  per- 
son by  the  same  plaintllis  upon  promls- 
sory  notes  drawn  at  difFerent  dates 
and  payable  at'dlfferent  tttnes,  where  It 
does  not  appear  that  thd  defense  Is 
the  same  In  each.  Worley  v.  Glent- 
worth,  10  N.  J.  U  241  i  Thompson  v. 
Shepherd.  9  Johns.  (X.  T.)  262. 

SO.  Oa. — Tarpley  v.  Corpatt.  6K  Oa. 
2E7. 

Iowa.— Vlele  v,  Germanla  Ins.  Co., 
26  Iowa  9,  96  AmD  82. 

N.  J.— Dra  v.  Fen,  9  K  J.  L.  285. 

W.  Va. — Fteher  v.  Charleston,  17  W. 
Va.  695.  _ 

Wis. — McCartney  v.  Hubbell,  52  Wfij 
260,  9  NW  61. 

8ee  also  cases  supra  note  49. 

la.}  HMtdamns  prooeeOUw*  en- 
force the  payment  of  several  judRments 
rendered  at  different  times  may  be 
consolidated  where  there  Is  but  one 
and  the  same  defense  to  each  of  the 
causes.  Fisher  v.  Charleston,  17  W. 
Va.  628. 

BX.  Tarpley  v.  Corputt,  6B  Qa.  2B7  ; 
Wilkinson  v.  Johnson,  4  Hill  (N.  T.) 
46.    See  also  cases  supra  note  49. 

SS.  Ark. — ^Adler-Qoldman  Commn. 
Co.  V.  Bloom.  62  Ark.  616,  87  SW  305. 

Oa.— BenUey  v.  Oay,  67  Ga.  667; 
Howard  v.  Chamberlln,  64  Oa.  684  : 
Logan  V.  Mechanics'  Bank,'  12  Oa. 
201,  58  AmD  607. 

111. — Imperial  F.  Ins.  Co.  v.  Gun- 
ning, 81  111.  236. 

Miss. — apratley  v.  Kitchens,  56  Miss. 
678. 

N.  J. — Conover  v.  Conover,  1  N.  J. 
^408. 

'  Tex. — Green  v.  Banks.  24  Tex.  508. 

[a]  Where  tlw  rtUnX  moaght  la  dlf- 
tarenti  consolidation  of  the  actions 
should  be  refused.  Ryan  v.  Cameron, 
16  Ont  Pr.  236. 

63.  Power  of  Donrts  of  eanitr  to 
eonsolUate  suits  see  supra  S  313. 

■ffeot  of  eonaoliaattOB  In  •Qnitr 
see  iAfra  |»  252-866. 

Russell  V.  Chicago  Trust,  etc.. 
Bank,  122  HI.  688,  647,  29  NB  27,  17 
LRA  245  (where  the  court  said:  "A 
very  different  rule  would  doubtless 
apply  to  consolidation  of  suits  at  law, 
for  these  suits  can  not  properly  be 
ctmsolldated  unless  the  adverse  parties 
In  each  are  Identical.  'But  no  ouch  rule 
applies  In  chancery  where  the  Court 
has  power  to  adapt  and  mold  Its  re- 
lief to  the  particular  circumstances 
of  each  party  litigant  however  he  may 
be  related  to  the  subject  matter  of 
the  llttoatlMi" ) ;  Woodbum  t.  Wood- 
bum,  ITllL  A.  889.  191  [rev  on  other 


grounds  123  HI.  608,  14  NE  58,  16  NB 
209]  (where  the  court,  after  stating 
the  general  rule  at  law,  said :  "When 
a  motion  Lb  made  to  consolidate  suits 
in  equity  a  wholly  different  test  Is 
applied,  and  the  only  Inquiry  Is  In 
respect  to  the  identity  of  tne  subject- 
matter  involved")  ;  P.  Cox  Shoe  Co, 
V.  Adams,  105  Iowa  402,  411,  75  NW 
316  (where  the  court,  with  regard  to 
an  objection  that  the  parties  were  not 
identical,  said :  "Such  an  objection 
might  be  urged  with  greater  force 
were  they  on  the  law  side  of  the 
calendar.  The  Important  inquiry  In 
equity,  however.  Is  with  respect  to  the 
identity  of  the  subject-matter  Involved. 
The  aim  is  to  bring  In  all  the  parties 
In  Interest,  and  suits  will  be  con- 
solidated without  especial  regard  to  the 
Identity  of  parties.  This  Is  because 
of  the  power  of  sucb  a  court  to  make 
appropriate  orders,  accordloff  each 
parbr  exact  Justice"). 

BS.  Woodbum  v.  Woodbum,  22  XIL 
A.  289,  296  [rev  oD  other  nounda 
123  IlL  608.  it  NE  68,  16  fm  209] 
(where  the  court  said  that  "the  only 
Inquiry  la  In  respect  to  the  identity 
of  the  subject-matter  involved")  ;  P. 
Cox  Shoe  Ca  v.  Adams,  106  Iowa  402, 
411,  76  NW  316  (where  the  court  said,: 
"The  Important  Inquiry  In  equity,  how- 
ever. Is  with  respect  to  the  Identity  of 
the  euladect-matter  involved")  ;  Taylor 
V.  Standard  Brick  Co.,  66  Oh.  St.  380, 
364,  64  NE  428  (where  the  court  said 
that  "the  identity  of  parties  Is  not  con- 
sidered, but  rather  a  community  of 
Interest  in  the  subject-matter  In  litiga- 
tion"). See  also  India  Rubber  C!o.  v. 
C.  J.  Smith,  etc..  Co..  76  lU.  A.  222; 
and  cases  infra  note  57. 

B6.  Russell  v.  Chicago  Trust,  etc.. 
Bank,  189  III.  638,  29  NE  87,  17  LRA 
346  :  Woodbum  v.  Woodbum,  23  III. 
A.  289,  296  [rev  on  other  grounds  123 
in.  608,  14  NB  58,  16  NE  2097  ;  P. 
Cox  Sh'oe  Co.  v.  Adams,  105  Iowa  402, 
411,  75  NW  316:  Peterson  v.  Dillon, 
27  Wash.  78,  67  P  297.  See  also  cases 
Infra  note  57. 

57.  TJ.  a. — ^Deering  v.  Winona  Har- 
vester Works,  24  Fed.  90. 

Cal.— Blxby  v.  Bent.  59  Cal.  522. 

D.  C. — Butler  v.\Strong,  3  App.  80: 
Hamilton  v.  Clarke,  14  D.  C.  428. 

HI. — ^Russell  V.  (jhlcago  Trust,  etc.. 
Bank,  139  IH.  E28,  29  NB  87,  17  LRA 
246 ;  Imperial  P.  Ins.  Co.  v.  Gunning, 
81  HI.  236-;  Thlelman  v.  Carr.  76  111. 
386  ;  Schnell  v.  Clements.  73  HI.  613 : 
Chicago  Title,  etc.,  Co.  v.  Chapman, 
132  III.  A.  55;  India  Rubber  Co.  v. 
C.  J.  Smith,  etc.,  Co..  75  111.  A.  222; 
Woodbum  v.  Woodbum.  23  III.  A.  289 
rrev  on  other  grounds  122  III.  608,  14 
NE  58,  16  NE  209]. 

Iowa. — ^P.  Cox  Shoe  Co.  v.  Adams, 
106  Iowa  402,  75  NW  816. 

Ky.— Tharp  v.  Cotton,  7  B.  Mon.  626  ; 
Blmra  v.  Kouns,  7  Dana  405  ;  Johnson 
V.  Beauchamp,  5  Dana  76 ;  Taylor  v. 
WatWns,  7  J.  J.  Marsh.  864. 

La. — Union  Garment  Co.  v.  New- 
burger,  124  La.  820,  60  S  740. 

Md.— Wllmer  v.  Pladde,  118  Md. 
805,  84  A  491. 

lAk— Owens  V.  Link,  48  Mo.  A.  S24. 


ordinarily  proper  wherever  the  subject  matter  in- 
volved and  relief  demanded  in  the  different  suits 
make  it  expedient  for  the  court,  by  hearing  tliem 
together,  properly  to  determine  all  of  the  issues 
involved  and  adequately  adjudicate  the  rights  of 
the  different  parties."  But  on  the  other  hand,  suits 
in  equity  should  not  ordinarily  be  consolidated 
where  they  differ  both  as  to  parties  and  subject 
matter,'^  or  where  the  various  questions  presented 
are  so  confused  as  to  make  it  proper  that  the  suits 
should  be  heard  sepwately,"^  or  where  conflicting 
objects  are  sought  to  be  accomplished.""  Under 
certain  circumstances,  however,  and  when  feasible, 
the  court  may  consolidate  cases  having  different 
parties  and  involving  different  rights.*^ 
[$  326]   3.  In  the  Federal  Ooorts.  Apparently, 

N.  B. — ^Benton  v.  Baniet,  S9  N.  H. 

249. 

N.  J. — Buraham  v.  Dalllng,  16  N.  J, 
Eq.  210. 

N.  Y.— Wing  V.  Huntington,  Seld.  210. 
Oh.— Howlett  v.  Martin,  S  Oh.  Dec. 
(Reprint)  118,  3  WklyLOaa  268. 

Or. — Crane  v.  Larsen,  Ip  Or.  346,  16 
P  826. 

Tenn. — Clement  v.  Clement,  112  Tenn. 
40,  81  SW  1249. 

Tex. — Moore  v.  Francis,  17  Tex.  88. 
Va, — Moorman  v.  Crockett,  90  Va. 
186,  17  SE  876  ;  Patterson  v.  Bakin, 
87  Va.  49,  12  SB  144. 

Wash. — Peterson  v.  Dillon,  87  Wash. 
78.  67  P  397. 

W.  Va.— McKlttrIck  v.  McKlttrlck. 
42  W.  Va.  117,  123.  27  SB  802  (where 
the  court  said;  ■'Where  the  parties 
are  the  same,  and  separate  suits  bare 
been  brought  in  equity  upon  matters 
which  might  be  united  In  one  suit,  and 
the  defense  Is  the  same  In  all,  a  con- 
solidation rule  ought  to  be  granted") ; 
^each  V.  Woodyard,  5  W.  Va.  231. 

Wis. — ^Harrigan  v.  Ollchrlst,  121  Wis. 
127,  99  NW  909  ;  Blron  v.  Edwards,  77 
Wis.  477,  46  NW  812. 

Salts  which  mar  lM  oeaaoUOaM 

see  infra  |  328, 

58.  Wyatt  V,  Thompson,  10  W.  Va. 
646 ;  Beach  v.  Woodyard,  6  W.  Va.  2S1- 
See  also  Portwood  v.  Huntress,  in 
Oa.  816,  39  SB  299. 

[a]  An  action  of  partition  cannot 
be  consolidated  with  a  like  action,  the 
subject  matter  of  which  la  situated  in 
another  county  and  one  or  more  of 
the  parties  to  which  are  not  parties  tn 
or  Interested  in  the  other  action.  Mavor 
V.  CofBn.  90  N.  T.  312,  11  AbbNCaa 
367.  64  HowPr  230, 15  NTWklyDlg  376 
[rev  27  Hun  610]. 

59.  Central  Trust  Co.  v.  Virginia, 
etc.,  Steel,  etc..  Co.,  65  Fed.  7G9  [rev 
on  other  grounds  161  U.  S.  129,  14  SCt 
286,  38  L.  ed.  98]  (holding  that  a 
court  of  equity  will  refuse  to  consoli- 
date where  the  interests  Involved  per- 
tain to  separate  and  distinct  partleii, 
and  the  questions  are  presented  in 
sucb  a  conftised  and  unsatisfactory 
condition  as  to  require  the  court  to 
separate  th&/ several  matters  at  Issue 
and  to  consider  them  in  their  respective 
relations  to  the  several  causes). 

eo.  Day  V.  Postal  TeL  Co.,  66  Md, 
364.  7  A  608. 

n.  Thietman  v.  Carr,  7S  RI.  285. 
See  also  Tharp  v.  Cotton.  7  B.  Moa 
(Ky.)  626;  BicsB  T.  Kouni^  7  Duia 
(Ky.)  406. 

[a1  XUiurtratlOM^(l)  Actions  to 
foreclose  mortgages  to  secure  notes 
held  by  different  persons  may  be  con- 
solidated and  separate  Judgments  en- 
tered. Benton  v.  Bamet.  59  N.  H.  249. 
(2)  Lien  suits  against  several'  lots 
comprising  a  block  may  be  consoli- 
dated. Beltzhoover  Borough  v.  Maple, 
130  Pa.  835.  18  A  660.  (8)  Where  all 
interested  persons  are  made  parties, 
two  suits  to  settle  partnership  sty 
counts  and  to  determine  the  rights  of 
claimants,  and  proceedings  to  reach 
distinct  interests  In  different  portions 
of  the  assets  may  be  consolidated  for 
trial.  Wing  V.  Huntington,  Seld.  (N. 
T.)  210.    {4)l4^tta  to  apfiffce  tniit 
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substantially  the  same  conditions  obtain  in  the  fed- 
eral courts  as  in  other  courts,  with  regard  to  the 
conditions  authorizing  a  consolidation.^ 

327]  E.  ActionB  Which  May  Be  Conaolldated 
— 1.  In  Gener&L  The  question  as  to  what  actions 
may  be  consolidated  depends  rather  upon  the  exist- 
ence or  nonexistence  in  the  particular  case  of  the 
conditions  previously  stated  than  upon  the  form  of 
action  or  relief  demanded,^'  although  the  power  of 
consolidation  is  to  be  exercised  with  more  caution 
in  some  cases  than  in  others."  Where  the  requisite 
conditions  exist,  a  consolidation  has  been  held 
proper  in  a  great  variety  of  actions  and  proceed- 
ings," as  in  the  case  of  different  actions  on  a  bond,** 
different  actions  of  ejectment,*'  different  actions  to 
enforce  municipal  claims  against  the  same  proper- 
ty,"* different  actions  to  recover  for  services  ren- 
dered,** different  actions  for  rent  due  under  the 
same  lease^"*  different  actions  between  the  same 
parties  for  publication  of  the  same  libel,'^  for  the 
infringement  of  patents,'^    to  recover  penalties," 


deeds  by  the  same  parties  may  b«  con- 
solldatetl,  although  diflerent  premlsea 
are  affected  and  the  trust oas  are  not 
the  same.  Brown  v.  Kennlcott.  SO  XIL 
A.  89 

rb]'  TlM  lUnBMOta  Zi«m  Tmw  of 

1889  contemplates  one  action  In  which 
all  claims  against  the  same  property 
phall  finally  be  coiuolldated  and  dis- 
poped  of.  Miller  v.  Condlt,  S8  Minn. 
456.  55  NW  47. 

68.  See  Denver  City  Tramway  Co. 
V.  Norton.  141  Fed.  699.  7S  CCA  1 ; 
Wabash,  etc.,  R.  Ca  v.  Central  Tniat 
Co.,  2S  Fed.  613. 

rai  Oondtttona  govtnSag  wnmnHU 
dattoa  la  feOena  eoortak— (1)  "It  Is 
the  common  practice  In  the  federal 
courts  to  consolidate  cases  between  the 
flame  parties,  or  between  the  same  In- 
terests, whenever  time,  labor,  and  ex- 
pense can  be  saved.  ,  .  .  But  they 
do  not  consolidate  almply  because  the 
cafes  are  t>etween  the  same  parties  or 
upon  kindred  causes  of  action.  If  It 
Is  apparent  from  the  pleadlnna,  or 
otherwise,  that  no  economy  of  time 
and  labor  would  result  from  a  con- 
colldatlon.  the  courts  are  very  apt  to 
let  the  cases  stand  as  the  parties  have 
brought  them."  Davis  v.  St.  Louis, 
etc.,  R.  Co..  26  Fed.  786  (per  Brewer. 
J.).  (2)  A  consolidation  Is  properly 
denied  where  there  Is  such  a  diversity 
of  parties  and  interests  Involved  In  the 
different  actions  that  it  would  not  be 
reaiionable  to  consolidate  them  {Cen- 
tral Trust  Co.  V.  Virginia,  etc..  Steel, 
etc..  Co.,  G5  Fed.  769  [rev  on  other 
in-ounds  161  U.  S.  129.  14  SCt  28ff, 
S8  L.  ed.  98])  ;  (3)  or  where  all  of  the 
canes  are  not  ripe  for  a  decree  and 
nothing  can  be  gained  by  a  consolida- 
tion for  the  purposes  of  a  hearlnfr, 
but  on  the  contrarv  a  delay  In  one 
of  the  cases  mlgnt  be  ocoasloned 
thereby  (Mercantile  Trust  Co.  v.  Mla- 
Bourl,  etc.,  R.  Co..  41  Fed.  8). 

S3.    Den  V.  Fen,  9  N.  J.  L.  S36. 

Ooadltloiis  aaihorlsliig'  oonsoIlOa- 
ttom  see  supra  t|  318-326. 

64.  Den  V.  Fen,  9  K.  J.  L..  SS5. 

65.  See  cases  Jiifra  notes  68-80. 
68.   Peo.  V.  McDonald,  1  Cow.  (N. 

T.>  189;  Leonard  v.  Merrltt,  Draper 
(U.  O  190. 

67.  Smith  v.  Smith,  80  CaL  S2S,  21 
P  4,  22  P  186,  649;  Den  v.  Fen.  9  N. 
J.  L.  336  ;  Jackson  v.  SUIes,  6  Cow.  (N. 
T.)  282, 

[a]    Vrlortty  of  possssston  of  land. 

— ^^'here  the  only  question  Involved  in 
actions  of  ejectment  [s  priority  of  pos- 
session, they  may  be  consolidated. 
LlncoIn-Lucky,  etc.,  Mln.  Co.  v.  Hendry, 
9  K.  M.  149.  60  F  330. 

68.  Philadelphia  v.  Tyson,  9  Wkly 
NC  (Pa.)  367. 

6t.  Beardsall  v.  Cbeetham,  Bt.  B.  A 
E.  248.  96  BCL  24S,  ISO  Reprint  499. 

7a  Wetherlll  v.  Wilson,  26  WklrNC 
<Pa.)  >8L 


71.  Cohalan  v.  Press  Pub.  Co.,  128 
App.  Dlv.  487.  107  NTS  962;  Percy 
v.  Seward,  6  AbbPr  (N.  Y.)  826. 

7S.  Deering  v.  Winona  Harvester 
Works,  24  Fed.  90. 

78,  Bramble  v.  Knox,  18  WklyRep 
72. 

74.  Bilxon  V.  Farris,  20  Tex.  Civ. 
A.  268,  48  6W  741  (holding  that  where 
suits  are  for  the  recovery  of  land,  and 
between  the  same  parties,  they  may 
be  consolidated,  although  one  involves 
an  express,  and  the  other  a  resulting, 
tnwt). 

75.  Bamett  V.  Ring.  66  Miss.  97 
(same  parties  and  wrin  returnable  at 
the  same  t^rm  of  court), 

[a]    AttaolunMrts   for   tha  mum 

MM  may  be  united.  Watson  v. 
Thompson,  2  Montr.  Leg.  N.  142. 

78.  Davis  V.  Dallas  Nat  Bank,  7 
Tex.  Civ.  A.  41,  26  SW  222. 

77.  Forney  v.  Ralls,  30  Iowa  669 
(proceedings  Instituted  by  a  grantor 
and  proceedings  Instltnted  by  his 
grantee). 

78.  Imperial  F.  'Ins.  Co.  v.  Qun- 
nlng.  81  III.  286.  But  see  Pupke  v. 
Meadoi%  72  Oa.  280.- 

78.   Fisher  v.  Ctaarleaton,  17  W.  Va. 

628 

8a  McCormIck  v.  Jester,  53  Tex. 
Civ.  A.  806.  115  SW  278. 

81.  Power  of  ooarta  of  sanity  to 
oonsolUate  snlta  see  supra  I  818. 

Bffeot  of  oonsolMatkn  in  Mvtkf  see 
Infra  I!  353-366. 

85.  ConditioBs  anthorlslsg  oonsoli- 
datlon  In  eqvltjr  see  supra  S  325. 

83.  m.— Russell  v.  Chicago  Trust, 
etc..  Bank.  189  111.  538,  29  NE  37,  1T> 
LRA  846. 

N.  J. — Bumham  v.  Dalling,  16  N. 
X  Eq.  310. 

Va. — Patterson  v.  Eakin,  87  Va. 
49,  12  SB  144. 

W.  Va. — Beach  v.  Woodyard,  5  W. 
Va.  231. 

Wis. — Harrliran  v.  Oilchrlst,  121 
Wis.  127.  99  NW  909. 

84.  Wooster  v.  Case,  68  Hun  (N. 
T.)  606,  12  NTS  769;  Harrigan  v.  Gil- 
christ, 121  Wis.  1S7,  99  NW  909. 

86.  See  cases  infra  this  note,  and 
notes  86-87. 

[a]  XlliurtratlimB^A  court  of 
equity  may  consolidate  (1)  salts  be- 
tween the  same  parties  to  foreclose 
deeds  of  trust  (Brown  v.  Kennloott, 
80  111.  A.  89:  Johnston  v.  Lullng  Mfg. 
Co..  (Tex.  Civ.  A.)  24  SW  996);  (2) 
suits  between  an  executor  and  differ- 
ent legatees  (Johnson  v.  Beauchamp, 
5  Dana  (Ky.)  70):  (3)  bills  by  execu- 
tors of  two  testators  who  devised  to 
the  same  persons,  whose  rights  under 
both  wills  were  the  same  fConover 
V.  Conover,  1  N.  J.  Eq-  408);  (4)  a 
suit  to  foreclose  a  mortgage  on  land 
and  a  suit  for  partition  of  the  same 
land,  the  same  persons  being  parties 
in  each  case  (Hodgln  v.  Hodgln,  176 


or  for  the  recovery  of  land/*  different  attachment 
suits^*^  or  suits  between  the  same  parties  to 
determine  the  right  to  attached  property/*  dif- 
ferent condemnation  proceedings  relating  to  the 
same  property,'^  different  gamisbment  pro- 
ceedings/" different  mandamus  proceedings,"  and 
different  suits  or  proceedings  to  contest  an  elec- 
tion.*" 

[$  328]  2.  In  Eanity.*^  Where  the  requisite 
conditions  exist,"*  there  may  properly  be  a  consoli- 
dation of  suits  in  equity  as,  well  as  auctions  at  law," 
or,  under  the  codes,  of  actions  which  were  formerly 
cognizable  in  equity.^  A  consolidation  has  accord- 
ingly been  held  proper  in  a  great  variety  of  cases,"" 
and  particularly  in  the  case  of  different  creditors' 
suits  against  the  same  defendant  or  to  subject  the 
same  property,^  and  different  suits  to  enforce  liens 
against  the  same  property." 

[$  329]  3.  At  Law  and  in  Eanlty.  As  a  general 
rule  an  action  at  law  should  not  be  consolidated  with 
a  soit  in  equity j"®  or  a  transfer  made  for  this  pniv 

Ind.  167,  93  NIB  849);  (6>  a  suit  to 
foreclose  a  mortgage  ana  a  suit  to 
remove  a  cloud  from  the  title  to  the 
property,  by  reason  of  the  mortgage 
(Phillips  V.  J.  B.  Watktos  Land- 
Mortg.  Co.,  90  Tex.  196,  88  SW  270. 
470);  (6)  a  suit  by  a  mortgagor  for 
an  aeoounttng  and  a  release  of  the 
mortgage  because  paid,  and  a  suit  by 
him  to  annul  a  deed  irarporting  to 
have  been  executed  ^by  him  and  relied 
on  by  the  holder  of  the  mortgage  as 
a  defense  to  the  flrst  suit  (Wlimer  v. 
Placide,  118  Md.  306,  84  A  491);  (7) 
a  suit  to  set  aside  an  alleged  settle- 
ment between  a  guardian  and  his 
ward  and  for  an  accounting,  and  a 
case  made  upon  objections  In  probate 
to  the  guardian's  reports  (Van  Rees 

yon^'^SI"**""^*'  80.  88  NW 

<8)  an  action  to  partition  land 
and  an  action  by  one  party  thereto 
against  the  others  to  enforce  a  trust 
??<.^*'*J?"**  (Blxby  V.  Bent,  59  Cal. 
622);  (9)  a  bill  by  an  exeeutor  to 
n?ve  a  win  construed  as  to  his  au- 
thority to  sell  real  estate,  and  a  bill 
by  the  devisees  praying  for  the  ap- 
pointment of  trustees  to  sell  the  sahie 
property  and  distrlbate  the  proceeds 
i??*5l'JI°",  Clarke,  8  Machey  (D. 
C.)  428);  (10)  and  a  suit  by  a  benefi- 
ciary against  a  trustee  and  one  by  a 
legatee  against  the  same  person  as 
executor  for  claims  demandable  out 
of  the  same  fund  and  Involving  the 

rn*d"«stM.inWe";i^e^s: 

T>  ^  Chicago  Trust,  etc.. 

Bank,  139  111.  29  NB  87.  17  LRX 
22^^i.^Y*i1t^  Co.  V.  QoTdberg, 

^«p^*5J  ^'f"™  Kouns,  7  Dana 
I'i^^'  Campbell's  Case.  2  Bland 
(Md.)  209.  20  AmD  860:  Monroe 
Lewald,  107  N.  C.  666,  ii  SB  28r 
,  *?'«."l-7^P'''"'^£r  Knwschen, 
\^^,V}i  ^l^i  48  NB!  1084  taff  69  In! 
A-  434];  Schnell  v.  Clements,  78  HI. 
613. 

l&in. — ^Van  Laer  Kansas  Trip- 
hammer  Brick  Works,  56  Kan.  546. 
48  P  1184.  But  see  Harsh  v.  Mor- 
gan, 1  Kan.  298. 

„Ky.— Davis  v.  J.. I.  Case  Threshing 
Uach.   Ca,   SO   SW   1146,   26  KyL 

236. 


,„MInn.-J«lller  v.  Condlt,  62  Minn; 
466,  65  NW  47. 

N.  C. — Lookout  Lumber  Co.  v.  Ssn- 
ford,  112  N.  C.  65B,  16  SB  849. 

88.  Ark. — Robinson  v.  United 
Trust,  71  Ark.  222,  72  SW  992. 

Ga. — Rosser  v.  (Theney,  64  Oa.  564. 

Iowa. — ^Keller  v.  Harrison,  139  Iowa 
S83,  116  NW  327;  Hodowal  v.  Tearous,. 
103  Iowa  82,  72  NW  294. 

Ky.— Bates  v.  Mcintosh,  7  SW  912. 
9  KyL  980. 

Hich.— VcGbuw  T.  pole,  C8  Ifkh. 
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.poM  to  an  equity  eoort  or  docket,"  or  at  least  not 
.TriUiont  the  eoiueat  of  the  parties bat  nnder 
Aune  circiimstaneeB,  oooBideriiig  the  nature  of  the 
■questioiis  involved,  relief  demanded,  and  dsCensea 
interposed,  it  has  been  eonsidered  proper  to  make 
aiuh  a  eonsolidation,*^  or  transfer  to  equity  and 
under  the  codes  and  practioe  acta  there  mi^  be  a 
consolidation  of  different  actiona,  based  upon  legal 
and  equitable  causes  cf  action.** 
.  330]  4.  la  the  Faderal  Oonrts.**  Under  the 
federal  statutes  the  eourts  may  eonsolidate  either 


Mo. — ^Anderatm  t.  ORlnM,  166  Mo. 
.6S«,  67  8W  726. 

Pa.— German  v.  Delaware,  etc..  Tel. 
Co,  S6  Pb  Super.  487.  _ 

Tex, — Raroumd  v.  Coidc.  it  Tex. 
273.  . 

[a]  AtCatftaubt  anA  cveOttor^a  bUl. 
—An  action  In  vhlch  property  Is  at- 
tached and  placed  In  the  hands  of  a 
receiver  and  a  creditor's  bill  eeekln§r 
to  subject  the  property  to  the  Iten 
of  a  Judgment  cannot  be  consolidated. 
OosUn  V.  Campbell,  7  Oh.  Dec  (Re- 
print) 456,  3  CincLBul  269. 
'  89.  Hight  V.  Dates.  87  Ark.  641, 
113  8W  40:  itoblnson  v.  United  Trust, 
71  Ark.  222,  72  8W  992;  Frlcfc  V. 
Meyer.  6  Ont.  Pr.  245. 

[a]  It  1»  anov  to  tranafer  an  ac- 
tion, of  ejectment  to  an  equity  court 
and  consolidate  it  with  a  suit  to  re- 
■deem  from  a  foreclosure  sale,  one 
being  purely  legal  and  the  other 
purely  eaultable.  Robinson  v.  United 
Trust,  71  Ark.  222,  72  BW  992. 

90i  RoBser  v.  ^heney,  64  Ga.  664, 
S65  (where  the  court  said:  "We  know 
■of  no  law  which  empowers  the  su- 
perior oourt  to  try  an  equity  and 
■common  law  case  at  the  same  time 
And  before  the  same  Jury  against  the 
protest  and  without  the  consent  of 
alther  party"). 

91.  Twogood  V.  Allee,  12B  Iowa  69, 
61,  99  NW  288  (where  the  court  tn 
approving  the  (»nsolldation  of  an  ac- 
.tfon  at  law  with  a  suit  in  equity, 
aald:  "The  .  order  for  consolidation 
and  the  denial  of  a  Jury  trial  were 
maDlfestly  proper.  The  parties  were 
£be  aame,  the  uwuea  practically  Iden- 
:tical.  and  a  oourt  of  equity  could 
alone  grant  complete  relief.  The 
equitable  issues  were  such  as  to  dis- 
pose of  the  entire  controversy.  Bad 
th?  law  issues  been  first  tried,  the 
result  would  not  have  been  conclusive 
Of  all  ttie.  equitable  Issues  tendered. 
But  equity  could  dispose  of  the  en- 
tire matter.  In  such  casea  the  equity 
suit  should  first  be  tried.  That  the 
cases  were  properly  consolidated, 
goes  without  saying"):  Evans  v.  Mo- 
Connell,  99  Iowa  826,  834.  63  NW  570, 
es  NW  790  (where  the  court,  with 
reference  to  the  particular  cases  In 
question,  said:  "Hence,  there  were 
two  cases  involving  substantially  the 
same  facts, — the  one  begun  as  a  law 
action,  and  the  other  tn  equity.  Surely 
the  duty  did  not  devolve  upon  the 
court  to  try  both  of  these  cases  sep- 
arately,— the  one  to  a  Jury,  and  the 
other  to  the  court.  .  .  .  We  dls- 
oover  no  law,  rule,  or  decision,  nor 
are  we  cited  to  any.  which  requires 
the  oourt,  under  such  circumstances, 
to  send  one  of  the  cases  to  the  Jury 
for  trial  when  he  must  try  the  other 
which  Involves  the  same  questions. 
The  trial  of  the  consolidated  case  dis- 
posed of  the  whole  matter,  and  ad- 
judicated the  rights  of  all  parties. 
There  was  no  error  In  the  rullnra 
viefuslng  Evans  a  jury  trial,  or  In 
consolidating  the  oases,  and  trying 
the  consolidated  case  to  the  court"). 

[a3  Attachment  and  UU  to  svbjsot 
land  t»  TwAor's  Ucn^^  bill  by  the 
assignee  of  a.  purchase-money  note 
to  BtKtJeet  the  land  for  which  the  note 
was  'glv«n  to  the  assignor  to  a  ven- 
dor's lien  may  be  consolidated  with 
attadiment  proceedinga  by  a  third 
person  to  r^ich  the'  Interest  of  the 
■vandor  and  .vendee  In  the  land,  and 
a  pm  rata  deposition  made  of  the 


V. 


proceeds.  Thomas 
Mon.  (Ky.)  182. 

[hi  Jua  aotlpa  to  ffitw>t1  ■  Ussfl  as 
ojjtalned  through  fraud  and  Intended 
as  a  mortgage,  and  another  action  by 
the  same  plaintiff  against  the  aame 
defendant  to  recover  money,  were 
properly  consolidated  to  determine 
whether  there  was  a  consideration 
for  the  deed  sought  to  be  canceled, 
it  appearing  that  the  money  sought 
to  be  recovered  was  part  of  the  price 
of  the  land.  Barnes  v.  Johnson,  111 
SW  872,  33  KvL  80S. 

[c]  Beplevu  and  laJnactlCB. — ^An 
action  of  replevin  and  a  suit  for  an 
Injunction  against  It  setting  up  an 
equitable  agreement  as  to  the  prop- 
erty may  oe  consolidated.  Corbln 
V.  Bouve.  1  CInc.  Super.  (Oh.)  259. 

[d1  OonsoUdattoB  and  anendmant 
Into  Mil  In  eanity. — ^Where  through  a 
misapprehension  separate  actions  at 
law  nave  been  brought  to  enforce  a 
cause  of  action  which  can  only  be 
enforced  by  one  hill  In  equity,  the 
court  has  p6wer  to  consolidate  the 
actions  and  amend  the  consolidated 
action  into  a  bill  in  equity.  Smith 
V.  Butler.  176  Mass.  88,  6?  NE  322. 

S3.  Stone  v.  Cromie,  87  Ky.  178,  7 
SW  920.  10  KyL  19;  Davis  v.  Davis,  48 
Jj.  J.  Ch.  40. 

[a]  AotloB  walBSt  cMCUtcr  and 
Ti'iM*s*ti"|r  hr  him  I  i>n  action  by 
beneflciarles  against  the  executor  of 
a  trustee  to  recover  the  amounts  due 
them  when  consolidated  with  an  ac- 
tion by  the  executor  tc  settle  the 
accounts  of  his  testator  may  be  trans- 
ferred to  equity.  Drye  v.  Grundy,  SS 
SW  1T9,  18  Kyi/  18. 

[bl  mm*  or  transfer. — Under  the 
Iowa  Revision  of  1860  9  2617,  au- 
thorising a  transfer  to  the  equity 
docket,  where  an  equitable  defense  Is 
set  up  In  an  action  at  law,  a  trans- 
fer cannot  be  made  until  after  issue 
Is  Joined  and  It  appears  on  the'  face 
of  the  pleadings  that  the  defense  is 
of  an  equitable  character.  McHenry 
v.  Sypher,  12  Iowa  686. 

•8.  White  T.  Interstate  Bldg.,  etc.. 
Assoc.,  106  Ga.  146,  82  SB  26  [dlst 
Rosser  v.  Cheney,  64  Ga.  564,  decided 
prior  to  the  uniform  procedure  act 
of  1887];  Hewlett  v.  Martin,  S  Oh. 
Deo.  (Reprint)  113,  3  WklyLQas  266 
fwhere  the  court,  in  holding  that  an 
action  to  obtain  Judnnent  on  a  note 
might  be  consolidated  with  a  suit  to 
foreclose  a  mortgage  securing  the 
note,  said:  "I  see  no  reason  why  the 
several  remedies  the  plaintlfl  might 
have,  before  the  Code  was  adopted, 
should  not  be  combined  in  an  action 
under  otir  present  practice").  See 
also  Corbett  v.  Provident  Nat.  Bank, 
23  Tex.  Civ.  A.  602,  67  SW  61. 

94.  AoUotts  remoTed  to  federal 
courts  see  infra  I  388. 

9B.  See -New  Tork  Mut.  L.  Ins.  Co. 
v.  Hillmon.146  TT.  S.  285.  12  SCt  909, 
36  li.  ed.  706;  Denver  City  Tramway 
Co.  V.  Norton,  141  Fed.  699.  73  CCA  1: 
Toledo,  etc..  R.  Co,  v.  Continental 
Trust  Co.,  95  Fed.  497.  36  CCA  166; 
Andrews  v.  Spear,  1  F.  Cas.  Nc.  879, 
2  Bann.  &  A.  602,  4  Dill.  470. 

[al  AcUcBS  which  may  ha  cob- 
solldatea.-  Under  the  federal  statutes 
authorising  consolidation.  It  has  been 
held  that  the  court  niay  properly 
consolidate  (1)  different  actions 
against  different  Insurers  of  the  same 
life  In  which  the  defenses  are  the 
same  (New  YOTk  I*.  Ins.  Co.  v.  BIU- 


aetions  at  law  or  auits  in  equity  where  the  toai 
tions  autfaoiudi^  a  eonsoUdation  nist.** 

331]  6.  Aetioiis  ez  Ooatnctn.  It  is  vi 
settled  tuat  difterent  aetiona  between  the  same  ^4 
ties,  and  eadi  based  upon  mattera  er  eontraeto,  mi 
prop^y  be  consolidated,"  as  in  the  ease  of  aetia 
between  the  aame  parti^,  baaed  upon  differe 
promissory  notes." 

332]  6.  Aetiona  ex  Delicto.  Different  actio 
ex  delicto  may  in  some  cases  properly  be  wnsa 
dated,""  as  in  the  case  of  different  acciona  agaia 

Wyatt,  6  B.  mon.  146  V.  8.  285,  IS  SCt  »!!}, 
L.  ed.  706);  (2)  dUto^nt  tciiS 
arising  out  of  the  same  tort  (Kms 
Indianapolis,  etc.,  R.  Oo,  10  Fed  C 
3  McCrary  302);  (8)  dWerent  ucs 
against  the  same  defendant  to  rtam 
penalties  (Baltimore,  etc..  JR.  Co. 
U.  S.,  220  U.  S.  94,  11  SCt  368,  5i 
ed.  384);  (4)  different  actions  apa 
the  same  defendant  for  persoia:  i 
Juries  arising  out  of  the  same  tat 
dent  and  wnich.  except '  as  to  il 
extent  of  the  injuries,  are  deptcio 
on  the  same  evidence  (Amerif^ 
dow  Glass  Co.  V.  Nocl  158  Fed  T. 
86  CCA  138;  Dlggs  v.  Loulsrille.  w 
R.  Co.,  156  Fed.  664,  84  CCA  iZ*.  ] 
LRANS  1029;  Denver  City  Trairn 
Co.  V.  Norton,  141  Fed.  699,  73  CCA : 
(5)  actions  for  the  publitatlos  of  d 
same  libel  against  the  proprietors  i 
different  newspapers,  where  lie  i 
sues  are  substantially  identical  iFi 
ler  V.  Courier-Citizen  Co.,  127  F< 
1016);  (6)  different  actions  bctvA 
the  same  parties  for  the  Infrinjera 
of  patents  (Prank  v.  Geiger,  m  Fe 
1 26 ;  Deering  v.  Winona  Han«a 
Works,  24  Fed.  90:  Andrews  v.  S?a 
1  P.  Cas.  No.  879,  2  Bann.  &  A  «  1 
Dill.  470);  (7)  an  action  of  repln: 
and  an  action  for  damages  for  bnad 
of  a  contract  In  regard  to  ihe  »■ 

froperty  (Teal  V.  Bllbr,  1!)  V,  1 
72,  8  SCt  239.  81  U  ed.  263);  {Hi 
action  for  trespass  to  the  person  as 
another  for  trespass  to  propettr.  let 
arising  out  of  the  same  tranaicu 
(Holmes  v.  Sheridan,  12  P.  C»f- 
6.644,  1  Dill.  851):  (6)  orl^  » 
ancillary  suits  where  their  natorrpe 
mlts  and  no  prejudice  will  result.  ■ 
In  the  case  or  a  creditor's  bill  u4 1 
foreclosure  bill  against  the  nir?  a 
solvent  corporation  (ContlnKUj 
Trust  Co.  V.  ^ledo,  etc  R  Ot.  U 
Fed.  64X3: 

in  aid  of  an  attachment  and  s  W  n 
enjoin  the  enforcement  of  the  atuc> 
ment  by  execution,  the  latter  hsi 
treated  as  a  cross  bill  (I*nt  v.  wse 
75  Fed.  636,  21  CCA  466). 

M.  Birmingham  Floorine  WH* » 
Wilder.  86  Ala.  693,  6  S  107:  WiOft- 
son  V.  Black,  80  Ala.  >29;  Ho«rtT 
Chamberlln,   64   Ga.  684;  Pow€l!  t. 


Weller,  11  B.  Mon.  (Ky.)  186. 

97.  Ga. — Hatcher  v.  Chamberslin 
Nat.  Bank,  79  Qa.  B42.  5  SE  IW. 

N.  T. — Goepel  v.  RoblnKon  MKi 
Co..  118  App.  Div.  160,  101  NTS  S. 

N.  C— Person  v.  State  Bank.  11  S 
C  294 

'pa.— Brown  v.  Scott,  1  Dall  Hi] 
ti.  ed.  74;  Merrlhen  v.  Taylor.  . 
Browne  67  appendix. 

S.  C— Planters',  eta,  Bank  v. 
11  S.  C.  L.  440  note:  Scott  v.  Bro«. 
10  S.  C.  L.  417  note.  „ 

Tex.— Avery  v.  Pooper.  S2  Tej  '  ■ 
49  SW  219,  50  SW  iSS.  71  A!!!^''-; 

Wis.— Harris  v.  Wicks,  T^'*;'^ 

[a]  But  a  oonsolUatIn  is 
thozlMd  (1)  where  the  actions  wt  s. 
notes  ihade  at  different  times  and  pa?- 
able  at  different  times,  ana  w>i«|t  i  ■ 
defenses  are  not  the  same  ("OT^'i" 
Olentworth,  10  N.  J.  L.  m:  nof; 
son  V.  Shepherd,  9  Johns,  (s  JJ 
262);  or  (2)  where  the  dlfl«r»"t  "'■^ 
have  dllterent  Indorsen  (p'^'*"; 
etc.  Bank  t.  Cohen,  11  S.  C  u 
note).  ,  ,  .1. 

9a;  Rosenberg  T.  Stttenlslw*?. 
Co..  14  NTS  476;  Ncyes  Tom*  -* 
Ont.  Pr.  264.  .  ,. .... 

[al   Ift  MaxylaaA  Ift  was  lw» 
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tame  defendant,  arising  out  of  the  same  tort,* 
her  in  sneh  a  case  th^  ue  for  different  pos- 
I  injuries/  or  one  u  for  an  injury  to  the  poBoa 
the  other  for  an  injury  to  propoty.' 

333]  7.  Local  Actions.  The  eourt  has  no 
ority  to  make  an  order  coneoUdating  local 
ins,  -which  would  have  the  effect  of  changing 
renue  in  one  of  the  actions  from  the  place  where 
parties  are  entitled  to  have  it  tried. 

334]  8.  Pending  and  Snbseqnently  Accndng 
ons.  While  a  consolidation  will  be  the  more 
ily  granted  where  plaintiff  ha&  unnecessarily 

oppressively  instituted  different  actions  at  the 
B  time,  for  causes  which  might  have  been  joined,* 
it  is  no  objection  to  a  consolidation,  if  other- 
I  proper,  that  the  actions  were  instituted  at 
irent  times,"  or  even  that  the  cause  of  action  in 
ease  had  not  aeemed  at  the  time  the  first  action 

commenced.* 

\  335]    9.  Actions  Fending  in  Different  Gonrts. 

the  absence  of  statute,  there  would  seem  to  be 
ituthority  for  the  consolidation  of  actions  pend- 
in  different  courts  of  different  jurisdictions;^ 
where  different  actions  are  brought  in  different 
rts  and  one  is  by  agreement  transferred  to  the 


acts  of  1S25  and' 1837  In  regard  to 
lolldation  applied  only  to  acttons 
contractu.     Mitchell  v.  Smith,  4 

K   Keep  v.  Indianapolis,  eta.  R. 
10  Ped.  464,  I  UcCrary  S02:  Roe- 
erg  V.  Statan  Island  R.  Co..  14  NYS 

■  American  "Window  Glass  Co.  v. 
!.  158  Fed.  777,  86  CCA  133;  Diggs 
Louisville,  etc.,  R.  Co.,  156  Fed. 
,  84  CCA  330;  14  LRANS  1029; 
iTer  City  Tramway  Co.  v.  Norton, 

Fed.  599,  78  CCA  1;  Southern 
:hraclte  Coa!  Co.  v.  Bowen,  »S  Ark. 
,  124  SW  1048. 

al  Action*  for  ioftaUm  to  biw- 
id  and  wlf*  llT  Mm*  act. — An  ac- 

by  a  husband  for  an  injury  to 
iself  may  be  consolidated  with  a 
arate  action  by  him  and  his  wife 

an  Injury  to  the  latter  at  the  same 
le  and  place.  St.  Louis,  etc..  R.  Co. 
Raines,  90  Ark.  482,  119  SW  2^6; 
rley  v.  Midland  R.  Co.,  8  F.  &  F. 

;  Noyes  v.  Young,  16  Ont.  Pr.  264. 
L   McAndrew  v.  Lake  Shore,  etc., 

Co.,  70  Hun  46,  28  NTS  1074; 
renberg  t.  Staten  Island  R.  Co.,  14 
S  476.  Compare  Holmes  v.  Sherl- 
1,  12  V.  Cas.  No.  «,644.  1  Dill.  351 
here  the  court,  Instead  of  consoll- 
:inr  the  actions.  dlrAted  that  they 
raid  be  tried  at  the  same  time,  be- 
«  the  same  jury). 
I  Defiance  Fruit  Co.  v.  Fox,  76  N. 
L.  482,  70  A  460  (different  actions 

■  inJuriftH  to  land  situated  in  dlffer- 
t  counties,  each  action  being  triable 
the  county  where  the  land  in  ques- 
n  Is  situated).  See  also  Mayor  v. 
mn,  90  N.  T.  812. 

I.  Cecil  V.  Brigges,  2  T.  R.  639,  100 
print  344. 

t  Carter  v.  Sully.  19  NTS  244,  28 
ibNCas  130;  Dunning  V.  Auburn 
inlc.  19  "Wend.  (N.  Y.)  23;  Older- 
aw  T.  Tregwell,  8  C.  &  P.  58.  14 
X  449.  See  also  Blxby  v.  Bent. 
Cal.  522. 

Ta]    Asslfiiaimit  pSBdliir  prooMd- 

n^TJnder  a  statute  providing  that 
'  action  shall  abate  by  the  transfer 
any  Interest  therein  during  its 
udency,  a  proceeding  to  condemn 
al  property  may  ,be  consolidated 
kth  an  amended  petition  setting  up 
le  facta  filed  by  a  purchaser  from 
atntlfCs  tn  the  original  proceeding, 
irney  v.  Ralls,  80  Iowa  559. 

Il>)  V«ir  aotlOA  afUr  mbuuUI  on 
VMli—Wliere  on  afflrmance  of  a 
i^BTdent  establishing  a  lien  of  a 
ibcontraetor  against  the  owner  of 

■mllding  the  cause  is  remanded  b«- 
iDN  the  principal  oontractor  was 


that  w%tt,'^^/^ 
one  ecmr.  lu:- 
in  the  mW  ^  . 
anthoriae  svn  ».  ' 
ctmditions  bm:  >-.^ 
consoUdatioa  « 
same  court  ;"  W.  - 
cretionary  with   _,  „^ 
of  removal  riuU  U"*^^^ 
prejudice  would  n^.r. 
may  impose  sndi  tcnM* 
dition  of  grantinif  tat  \ 
the  removal.** 

t4  336]   10.  Ctoh   ^ 

that  cross  actions  eanno*.        .  * 
larly  under  statutes  antt-r^te 
actions  brought  by  the  taauTyt  V 
not  a  party  and  another  action  begun  i  Tides  that. 
in  which  the  contractor  was  made  a   Ing  in  thT^S^  ^ 
party,  the  two  actions  may  be  con-  Is  pendin*  Tr  t^'*  *  " 


uses  as  eon- 
n,**  yet  an 
>e  tried  to- 
!al  conaoli- 
a  trial  of 

ity  for. 
ly  made 
of  the 

irdrar  a 
V  some 

■iition 
Ir  by 
the 
'  be 
ast 
•he 
in 
if 


P^lce^^v.  .,8an'orcl,^112  N.  I  preme  court  rr^j 


C.  660,  16  SB  850;  Lookout  Lumber 
Co.  V.  Sanford,  112  N.  C.  655,  16  SB 
849. 

el  Carter  v.  Sully,  19  NTS  244.  28 
AbbNCas  130;  Dunning  v.  Auburn 
Bank,  19  Wend.  (N.  T.)  23;  Trout  v. 
Marvin,  24  Oh.  CIr.  Ct.  383. 

[a]  Th»  01|lo  Statute  authorizing 
a  consolidation  where  "the  actions 
could  have  been  joined"  does  not  af- 
fect the  application  of  this  rule,  since 
under  the  statute  the  question  as  to 
whether  they  could  have  been  Joined 
is  to  be  determined  as  of  the  time 
that  the  application  is  made.  Trout 
V.  Marvin,  24  Oh.  Cir.  Ct.  833. 

7.  S.  P.  Shotter  Co.  v.  Larsen,  13% 
Fed.  705,  710,  67  CCA  259  (wfiere. 
with  reference  to  the  consolidation  of 
an  action  pending  In  a  circuit  court 
with  an  action  pending  In  a  district 
court,  the  circuit  court  of  appeals 
said:  "We  are  not  advised  of  any 
precedent  or  authority  warranting 
the  oonsolidatlon  of  suits  pending  tn 
different  courts  of  different  Jurisdic- 
tions"). 

[a]  A  npsKlor  oonrt  of  om  dls- 
trlet  has  no  power  to  direct  the  trans- 
mission of  the  'record  of  a  cause 
pending  therein  to  another  district 
to  be  Joined  to  the  record  of  a  cause 
there  pending.  Cie.  dn  Chemin,  etc. 
V.  MacFarlane,  7  Montr,  Super.  272. 

8.  McGawley  v.  Oannon,  11  Bob. 
CLa.)  164;  The  Never  Despair,  9  P. 

D.  34. 

9.  HoTton  V.  Bene.  134  Qa.  601,  6S 
SB  822;  Tommey  v.  Finney,  45  Oa. 
166:  Browne  v.  Hickie,  68  Towa  330, 
27  NW  27fi:  Newbprry  v,  Alexander, 
44  Oh.  St.  346,  7  NE  446;  Lauterbach 
V.  Netzo.  Ill  Wis.  322,  87  NW  229. 

[a]  imder  saob  olroninstanoes  a 
chants  of  T«iin«  may  be  had  for  a 
trial  of  the  consolidated  cnusR. 
Browne  v.  Hickie,  68  lowa  880,  27 
NW  276. 

10.  Curley  V.  F.  &  M.  Schaefer 
Brewing  Co..  35  Misc.  131.  71  NTS 
318;  Boyd  v.  Stewart,  24  NTS  830,  30 
AbbNCa?  127;  Carter  v.  Sully,  19 
NTS  244.  28  AbbNCas  130;  Duplgnac 
V.  Dupignac.  12  NTCivProc  351 :  Du- 
plgnac  V.  Van  Busklrk.  18  AbbNCas 
(N.  T.l  204  [aff  44  Hun  45,  7  NTSt 
401.  26  NYWklyDIg  288];  Soloman 
V.  Belden,  12  AbbNC^  (N.  58: 
Percy  Seward,  C  AbbPr  <N.  T.) 
826. 

ta]    VarUnlar     oooiftfc— (1)  In 

New  York,  Code  Glv.  Proo.  I  818  pv»- 


Itseif  th.'in",fi\  ?. 
and  consolldat*  r  »  ' 
supreme  court,  ' 
App.  Div.  6S7,  n  yir,  L  ' 
Sufiy.  19  NTS  24i 
(2)  By  I  3347  thV'p?.^',  -  ■ 
is  made  appllcaw/V^  ■ 
record.    Sire  v  Vr,,.  .         ■•■   ■  ^ 
3   NTS   633?  15   NT^^:.^-    "  - 
AbbNCas  «2";  Carter  V  V^  -' 
244,    28    AbbNCai  Ui^-J     ,  ^ 
accordingly  been  helii  w ,'  ■' 

Sn  SaWnX^^^n^^;:"  ^  /■ 
of   said   city    (Curler  V 

?f!^i%?8ir?4'5^Stl«'--' 

»on^1^ugTOiE,T--' 
?J  ^^T'  city  "sfre  V  iTr..*^' 

15  Daly  40,  8  NTS  58S  is  't**- 
484^  Zi  AbfcNCas  62>:'{\^)  ^iTai'V''"' 
perior  court  of  the  city  of  V"V 

of  New  Tork  may  remove  to  itself  J2 

record  which  firs?  obtains  Ju?M 
tlon  of  an  action  to  foreclose  a  nlSl 
chanic's  lien  may  on  application  takl 
to  Itself  for  trial  all  aubseqS-ifHv 
commenced  actions  of  like  chlrSSte? 
and  consolidate  them,  the  city  wun 
of  New  Tork.  where  it  is  the  iirS?  f« 
acquire  Jurisdiction,  may  '(SnJStotS 
with  an  action  brought  therein  « 
action  subsequently  brought  In  the 
supreme  court  (Boyd  v  Stewart,  a! 
NTS  830.  30  AbbNCas  127)       ^  " 

11.  Martin  v.  Prentice.  133  Ann 
Div.  741.  118  NTS  215!  Tjiar  t 
Daynes.  1  App.  Div.  BB7,  37  NTS  474- 
Waiontha  Knitting  Co.  v.  Hecht  Bg 
Misc.  350,  111  NTS  10.  *>» 

la.  Argyle  Co.  v.  Orifflth.  128  Ado 
Div.  262.  112  NTS  778:  Cart»  S 
Suny,    rt    NTS    244,    %l  AbbNoSi 

13.  Carter  v.  Sully.  19  NTS  144 
28  AbbNCas  130;  Soloman  v.  Beldsn 
12  AbbNCas  (N.  T.)  58.  ' 

14.  Argyle  Co.  v,  Griffith,  128  Add. 
Div.  262,  112  NTS  773. 

16,  Harris  t.  Sweetland,  48  Mioh 
110,  11  NW  880;  Winntnghoff  v. 
WittlC.  «4  Wis.  180,  24  NW>»1S. 
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same  defendant,"  or  for  causes  which  mig^t  have 
been  joined but  in  the  absence  of  such  a  prf)vision 
the  wei^t  of  authority  seems  to  be  to  the  ^ect  that 
eross  actions  involving  the  same  parties  and  subject 
matter  may  be  consolidated,*"  particularly  in 
equity." 

337]  11.  Writs  of  Sdrff  Facias.  It  has  been 
held  that  different  writs  of  scire  facias  should  not 
be  consolidated,  although  they  are  between  the  same 

parties." 

338]   12.  Actions  Bemoved  to  Federal  Oonrts. 

Where  different  actions  brought  in  a  state  court, 
which  might  have  been  joined,  are  removed  to  a  fed- 
eral court  they  may  be  consolidated  in  the  federal 
eourt,'*  and  one  action  removed  from  a  state  court 
may  be  consolidated  with  another  action  brought 
and  pending  in  the  federal  eonrt;'^  but  such  a  con- 
solidation ^11  not  prevent  a  remand  of  the  case  to 
the  state  court,  if  it  subsequently  appears  that  the 
ease  was  one  not  removable  to  the  federal  court.'' 
Where  application  is  made  in  a  state  court  to  eon- 


is.  Harris  v.  Sweetlond.  48  Mich. 
110,  11  NW  8»0. 

IT.  Hafrls  v.  Sweetland,  48  Mich. 
110,  11  NW  830;  Miller  v.  Balllard, 
124  App.  Div.  B65.  108  NTS  973:  Wln- 
niRKhoflC  V.  Wittier.  64  Wis.  180,  183, 
24  NW  911  (where  the  court  said: 
"The  statute  authorizes  the  consoll- 
datlon  of  actions  'which  might  have 
been  Joined.'  This  clearly  and  neces- 
sarily Implies  actions  in  favor  of  the 
Mune  plaintiff  and  against  the  same 
defwoant.  .  .  .  xne  statute  does 
not  authorise  the  consolidation  of 
cross-actions").  _ 

18.  U.  S. — ^American  Tnist,  etc.. 
Bank  V.  ZelKlw  Coal  Co.,  166  Fed. 
S4.  91  CCA  72. 

111. — Lehmann  v.  Webster,  110  TIL 
A.  298  Caff  209  111.  264,  70  NE  6001; 
Woodbum  V.  Woodburn,  23  111.  A. 
289  [rev  on  other  grounds  123  all. 
608.  14  NB  58.  16  NB  209]. 

IM. — McGawIey  v.  Qannon,  11  Rob. 
164 

Oh. — Taylor  V.  Standard  Brick  Co., 
66  Oh.  St.  860,  64  NE  428.  ^_ 

Tex. — Lewis  v.  Reynolds,  (Civ.  A.) 
146  SW  1072;  Spencer  v.  James,  10 
Tex.  Civ.  A-  227,  81  SW  540,  43  SW 
556. 

See  Cobalt  Niplgon  Co.  v.  McKlm 
Co..  9  OntWR  267.  , 

[a]  On  txMisfw  to  sans  murt^ 
Where  cross  actions  are  pending  In 
different  courts  and  one  is  transferred 
to  the  court  where  the  other  is  pend- 
ing, the  court  having  control  of  both 
actions  may  order  their  consolida- 
tion. McGawley  v.  Oannon,  11  Rob. 
(Ld.)  164. 

[b]  The  mere  pendency  ox  an  ac- 
tion by  defendant  aRainst  plaintiff 
Involving  a  matter  constituting  a 
counterclaim  In  plaintiff's  action  W 
not  sufficient  to  authorize  the  con- 
solidation of  the  actions,  but  it  must 
be  shown  that  the  counterclaim,  as  a 
defense,  was  availed  of  by  defendant 
at  the  first  opportunity.  ^  Hennr  v. 
Taloott.  89  App.  Dlv.  76,  SB  NTS  98. 

[ol  »ia  of  OMM  togsthw^In 
some  cross  action  cases,  although  the 
court  uses  the  term  "consolidation. 
It  appears  that  there  was  not  a 
technical  consolidation  of  the  actions 
into  one  action,  but  that  they  were 
merely  tried  together  and  different 
verdicts  and  Judgments  rendered. 
Bee  American  Trust,  etc..  Bank  v. 
Zeigler  Coal  Co.,  165  Fed.  84,  91  CCA 
72;  Lehmann  v.  Webster,  110  111.  A. 
298  [aff  209  111.  264,  70  NE  600]. 

19.  Woodbum  v.  Woodbum,  23  111. 
A.  289  [rev  on  other  grounds  128  111, 
608,  14  NE  58.  16  NE  209].  See  also 
Tharp  v.  Cotton.  7  B.  Mon.  (Ky.) 
636;  Spencer  v.  James,  10  Tex.  Civ. 
A.  327,  31  SW  540,  43  SW  556. 

90;  .Hlckle  V.  Brewer,  8  N.  J.  U 
8S  (miers  the  court,  in  denying  an 
application  to  consolidate  writs  of 


scire  facias  >o  revive  several  execu- 
tions by  the  same  plaintiff  against 
the  same  defendant,  said:  "If  a  plain- 
tiff bring  several  suits  where  one 
might  equally  subserve  bis  purpose 
the  court  will  order  them  consoli- 
dated. But  that  principle  is  not  ap- 
plicable here;  separate  writs  of  scire 
facias  were  proper;  more  obviously 
perhfva.  but  not  more  ^rtainly  so. 
If  the  property  levied  on  by  the 
executions  Is  not  the  same").  Com- 
pare Beshler's  Eat.,  129  Pa. ,  268,  18 
A  137. 

81.   Holmes  T.  Sheridan,  12  F.  Gas. 
No.  6,644,  1  Dill.  861. 
 ta]   Txansfer  to  eanltr  deefceb— 

Where  different  actions  are  removed 
from  a  state  court  of  a  fsode  state, 
and  the  question  Involved  in  all  of 
them  may  pnHterlr  -te  determined  In 
equity,  the  feoeral  court  may  trans- 
fer all  of  the  actions  to  the  equity 
side  of  the  docket  and  there  con- 
solidate theiQ.  Falls  of  Neuse  Mfg. 
Co._  V.  Georgia  Home  Ins.  Co.,  26 
Fed.  1. 

as.  Wabash,  etc.,  R.  Co.  T.  Central 
Trust  Co.,  23  Fed.  . 613. 

23.  Colburn  v.  Hill,  101  Fed.  600, 
41  CCA  467. 

34.  Pelzer  Mfg.  Co.  v.  Sun  Fire 
Omce,  36  S.  C.  213,  15  SE  562. 

SB.  Aotlon  on  appeal  and  aotlcm 
pending  In  appellats  oonrt  see  supra 
9  335. 

ae.  Ala. — ^Wilkinson  v.  Black,  80 
Ala.  329;  Berry  v.  Ferguson.  58  Ala. 
314;  Cooper  v.  Maddan.  6  Ab.  481. 

Ark.— Clregory  v.  Wluiama,  £4  Ark. 

177. 

Ga. — Bentley  v.  Oay,  67  Oa.  667; 
Howard  v.  Chamberlln,  64  Ga.  684. 

Ind.— Turner  v,  Simpson,  12  Ind. 
413:  Ol^father  v.  Zent,  11  Ind.  A.  430, 
39  NE  221. 

Mich.— Wlsner  v.  Habley,  70  Mich. 
271,  38  NW  262. 

Mfss. — Ammons  -  v.  Whitehead,  SI 
Miss.  99. 

N.  H.— RoUlna  v.  Robinson.  85  N. 
H.  S81. 

Oh. — Newberry  v.  Alexander,  44  Oh. 
St.  346,  7  NE  446;  Ghwdwin  v.  Van 
Wert  County,  41  Oh.  St.  899. 

Tenn. — Dews  v.  Bastham,  5  Terg. 
297. 

Tex.— Wlpff  V.  Heder.  (Civ.  A.)  41 
SW  164.  „ 

Wis.— Lauterbach  v.  Netso,  111  Wis. 
322.  87  NW  229;  Washburn  V.  Mil- 
waukee, etc.,  R.  Co.,  59  Wis.  364,  18 
NW  328. 

Eng. — HiddlDgh  V.  Denyssen,  12 
App.  Cas.  107. 

[a]  Oonsolldatlon  role. — On  ap- 
peal from  different  cases  Involving 
the  same  question,  the  court  may 
make  a  consolidation  rule  for  the 
trial  of  one  appeal  as  a  test  case  and 
stay  proceedings  in  the  others  until 
that  appeal  la  determined.    Bodl  v. 


solidate  several  actions  and  remove  them  to  a  federal 
court,  the  application  will  be  denied  if  the  amount 
involved  in  one  of  sudi  cases  is  insuflBeient  to  war- 
rant its  removal^ 

[f  339]  13.  Appealed  Ombm."  Cases  on  appeal, 
error,  or  certiorari  may  be  consolidated  in  the 
appellate  court  when  that  course  appears  to  be  tlie 
most  convenient,  expeditious,  or  inexpensive  to  the 
parties,'*  unless  the  actions  were  foroujght  on  dis- 
tinct causes  of  action;"  and  the  consolidation  may 
in  a  proper  case  be  ordered  by  the  eonrt  upon  its 
own  motion.^  But  where  several  actions  are  sepa- 
rately tried  and  different  judgments  rendered,  the 
trial  court  has  no  authority  to  consolidate  them 
after  judgment,  for  the  purpose  of  proSecutii^  pro- 
eeedii^  in  error  under  one  petition.'"  So  also  an 
appellate  court  cannot  by  certiorari  consolidate  ac- 
tions separately  tried,  so  as  to  bring  them  within 
its  appellate  jurisdiction,  where  it  could  not  acquire 
jurisdiction  thereof  by  appeal;"*  nor  can  it  by  a 
eonsolidation  on  appeal  aeqnire  jurisdiction  of  s 

B.  C. 


Crow's  Nest  Pass  Coal  Co.,  9 
332. 

[b]  Appeals  tiom.  a  oovunlsslonsr 
tn  Insolvsuoy  severally  entered  by 
plaintiff  and  principal  debtor  at  the 
trial  term  may  be  consolidated  an>l 
each  tried  upon  the  evidence  ainill- 
cable  to  the  particular  case.  Rutins 
V.  Robinson,  36  N.  H.  881. 

[c]  Osu— "  origlBatlny  before  a 
initios  may  be  consolidated  in  the 
reviewing  court  on  certiorari.  Berry 
V.  Ferguson,  68  Ala.  114.  See  also 
cases  supra  this  note  in  support  of 
text. 

[d]  Im  Mazyland*  under  Code  art 
49  I  8,  the  city  court  on  appeal  has 
no  power  except  to-  aflBrm  or  reverse 
Judgments  In  suits  Instituted  before 
a  Justice  of  the  peace.  It  cannot  con- 
solidate them.  Press tman  t.  Beach, 
61  Hd.  203. 

[e]  .  Zn  MatflmnO.  the  appellate 
court  will  consolidate  appeals  at  any 
stage,  if  they  deal  witn  prftcticaUr 
the  same  subject  matter,  even  where 
some  of  the  apiwals  arise  In  suits  not 
Instituted  for  some  length  of  time 
after  the  other  appeals  are  admitted. 
This  practice  saves  expense.  Hid- 
dtn'fh  V.  Denyssen,  12  App.  Cas.  107. 

[f  ]  The  rigbt  to  reoonp  damages 
In  separate  aonons  follows  the  cases 
on  appeal,  and  where  the  actions  are 
there  consolidated  and  a  trial  had 
de  novo  the  whole  amotmt  of  dam- 
ages may  be  recouped.  Hurst  v. 
Ehrerett,  91  N.  C.  399. 

[g]  A  consolidation  SkouM  not  be 
oraersd  on  appeal,  where  It  would  not 
subserve  any  useful  purpose  but  on 
tbe  contrary  would  increase  the 
record  and  augment  the  coats.  Home 
V.  Harness,  18  Ind.  A.  214.  47  NE  688. 

87.  Wallace  v.  Bldredge,  27  Cal. 
498,  500  (where  the  court  said:  "We 
know  of  no  rule  empowermg  ub  to 
consolidate  suits  brought  upon  di!<- 
ttnct  causes  of  actions").  See  also 
Ortman  v.  Union  Pac.  R.  Co.,  32  Kan. 
419,  4  P  858. 

[a]  Consolidation  In  lower  oovrt 
— The  fact  that  cases  by  different 
plaintiffs  against  the  same  defendant 
were  consolidated  by  order  of  the 
court  below,  on  consent  of  the  par- 
ties, will  not  entitle  them  to  be  con- 
sidered together  on  appeal,  if  there 
were  sepsu^te  motl<ms  for  a  new 
trial,  separate  bills  of  exceptions, 
and  separate  appeals  In  each  case, 
and  each  is  presented  to  the  appel- 
late court  upon  its  own  record.  Har- 
mon V.  San  Francisco,  etc.,  R  Co., 
86  Cal.  617,  25  P  124.  See  also  Tharpe 
V.  Dunlap,  4  Helsk.  (Tenn.)  674. 

88.  Wisner  v.  Mabley,  70  Mich. 
271,  38  NW  262. 

39.  Prlnz  v.  Moses,  (Kan.)  66  P 
1009.  See  also  Bones  v.  Augusta  Nat. 
Bxoh.  Bank,  67  Ga.  289. 

aOb   Qalvestop.  etc  R.^.  v.  Ware, 
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eaase  of  action  of  vhieh  it  had  original  jnriBdie- 
tion,  but  which  was  improperly  split  and  sued 
on  in  separate  aetiona  before  a  justice  of  the 
peace." 

[$  340]  T.  FnwMdinga  for  OoiiMUdate-l.  In 
(wiaraL  A  consolidation  of  actions  is  ordinarily 
effected  by  an  order  of  eonrt,"*  nude  upon  the  appli- 
cation of  a  party  or  by  agreement,**  and  it  is  at 
least  irregular  to  proceed  without  sndi  an  order;" 
but  the  order  of  consolidation  mi^  be  entered  nnno 
pro  tunc,**  and  although  no  formal  order  whatever 
is  entered  the  irr^^arity  is  not  necessarily  fatal.** 
So,  althongh  no  order  of  consolidation  is  made, 
there  may  be  such  action '^by  the  parties  or  the  eir- 
eumstanees  may  be  such  that  a  virtual  consolidation 
will  be  deemed  to  have  taken  place,*'  as  where  a 
single  answer  is  filed  to  several  bills,**  or  where 
the  parties  eonsent,**  or  agree  to  try  two  actions 
together  without  an  order,  in  which  case  the  court 
may  regard  them  aa  if  consolidated  regularly  by 
ordeiL**  But  while  this  is  true  where  the  court  and 


S  T«x.  A.  ClT.  Cu.  I  S67  Ouddlnff  that 
where  several  judcments  were  ren- 
dered la  actions  in  a  Justloe'B  court, 
and  some  of  them  because  not  ex- 
ceeding a  certain  amount  were  con- 
clusive and  not  subject  to  appeal,  a 
county  isourt  could  not  acquire  Juris- 
diction thereof  by  oonsolldatina  them 
in  certiorari  proceedings  with  other 
judgments  of  which  It  had  wPeHate 
jurisdiction). 

31.  Jarrett  v.  Self,  90  N.  C.  478, 
483  (where  In  a  case  of  this  character 
the  court  said:  "By  being  blended, 
the  aggregate  amount  Is  sufRcient 
to  sustain  the  Jurisdiction  of  the 
superior  court,  had  the  cause  orig- 
inated there,  and  yet  by  resort  to  the 
process  of  division,  it  has  reached 
that  court  by  a  short  and  rapid  route, 
and  obtained  precedence  over  other 
causes  prosecuted  In  the  regular  and 
authorized  way.  The  result  Is  un- 
avoidable when  the  causes  of  action 
are  distinct  and  several,  but  It  would 
be  In  effect  to  efface  the  Jurisdiction 
boundary  of  the  courts  to  permit 
this  to  be  done  when  the  claims  and 
causes  of  action  are  one,  and  ought 
to  be  and  are  Inseparable.  The  con- 
solidating does  not  obviate  the  dlf- 
flculty,  since  the  appellate  acquired 
jurisdiction  Is  derived  solely  from  a 
rightful  jurisdiction  assumed  and  ex- 
ercised by  the  Justice  previous  to 
the  appeal").  See  also  Gregory  v.' 
Williams,  24  Ark.  1T7.  , 

S2.  Collier  v.  Hunter,  27  Ark.  74; 
Jones  V.  Wltousek,  114  Iowa  14.  88 
NW  69;  "Lee  v.  Kearny  TP..  42  «.  J. 
L..  64S:  Baglea  T.  Hook,  22  Oratt.  <63 
Va.)  510. 

ra}  An  order  taken  to  sell  Mxiah- 
abl*  proprtj  which  was  levied  upon 
under  two  attachments  between  the 
same  parties  will  not  operate  aa  a 
consolidation  of  the  eases.  Epstein 
V.  I*evenson.  79  Ga.  718.  4-SE  328. 

[b]  An  order  traufsning  an  ao- 
tloii  at  law  to  13m  ohauoery  court  to 
be  there  heard  towther  Is  in  effect 
an  order  of  consolidation.  Stone  v. 
Cromle,  87  Ky.  178,  7  SW  920.  10 
KyL.  19. 

83.  Jones  v.  Wltousek,  114  Iowa 
14,  S«  NW  59. 

Application  see  Infra  !S  341-847. 

M.  Collier  v.  Hunter.  27  Ark.  74, 
75  (where  the  couct,  with  reference 
to  treating  cases  as  consolidated 
without  any  order  to  that  effect,  said: 
"This,  to  say  the  least  of  It,  was 
very  Informal"). 

95.  Bentley  v.  Gay.  67  Ga.  867. 
Compare  Shotter  v.  Larsen,  134  Ped. 
706.  67  CCA  259  [rev  on  other  grounds 
140  Fed.  860,  72  CCA  7]  (hqldlng 
that  where  by  agreement  certain  ao 
tlons  were  tried  together  on  the  same 
evidence,  but  separate  judgments 
were  entered  In  each,  a  aubsequent 
order  of  the  trial  Judge  finding  that 


tAe  caaea  wars  oonaolldated  is  not 
auinel«it  to  affect  a  nuno  pro  tunc 
oonaolldation). 

Ml  Olla  Bend  Reaervoir,  etc,  Co. 
T.  Olla  Water  Co.,  202  U.  8.  270,  28 
set  615,  50  L.  ed.  1023;  Baglea  v. 
Hook,  22  Qratt.  (68  Va.)  510,  612 
(where  the  court  said:  'While  It 
would  have  been  the  most  regular 
course  to  have  entered  a  formal  order 
of  cpnsolldatlon,  the  failure  to  make 
that  entry  Is  not  such  an  error  as 
can  be  taken  advantage  of  in  an 
appellate  court"), 

37.  Howard  v,  Gregory,  79  Qa. 
617,  4  SB  881;  Rodgers  v.  blbrell,  6 
Lea  (Tenn.)  69;  Eagles  v.  Hook,  22 
-Gratt.  (63  Va.)  610. 

38.  Rodgers  v.  Dlbrell,  6  I/ea 
(Tenn.)  69,  76  (where  the  court  said: 
"By  filing  an  answer  to  the  two  blUs, 
Rodgers  virtually  consolidated  them, 
and  they  might  well  be  heard  to- 
gether as  one  cause,  or  aa  two  causes 
under  one  style.  No  order  of  con- 
solidation was  required  for  this 
purpose"). 

30.  Rosenthal  v.  Ives.  2  Ida. 
(Hash.)  265,  12  P  904;  Brown  v. 
Smedley,  136  Mich.  70,  98  NW  857. 

fa]  Aottoiw  referred  by  several 
es  to  separate  referees  may  by 
an  agreement  of  the  parties  be  con- 
solidated in  a  single  report  signed 
by  all  the  referees.  Brown  v.  Scott, 
1  Dall.  (Pa.)  145,  1  L.  ed.  74. 

40.  Walker  v.  Conn,  112  Ga.  814, 
37  SE  403;  Howard  v.  Grenory,  79  Ga. 
617,  4  SE  881:  Jones  v.  Wltousek,  114 
Iowa  14,  88  NW  69;  Eagles  v.  Hook, 
22  Gratt.  (63  Va.)  510,  512  (where 
the  court  said:  **The  agreement  of 
the  parties  that  the  causes  should  be 
heara  together,  was  In  effect  a  con- 
soUdatlon  of  Uia  two  actions.  The 
parties  and  the  court  treated  the  two 
actions  as  one,  and  a  general  verdict 
and  Judgment  in  soltdo,  not  being  ob- 
jected to  by  the  defendant,  cannot  be 
said  here  to  be  erroneous").  See  also 
Morgan  v.  Billings,  3  Ala.  172  (where 
several  defaults  for  nonpayment  of 
money  on  distinct  executions  were 
embraced  In  the  same  motion  for  the 
penalty  to  pay  over  money  collected 
on  the  execution,  and  It  was  said  that 
the  court  would  consider  that  there 
had  been  a  consolidation  of  actions 
by  consent  especially  after  a  verdict 
without  objection);  Burt  v.  Wlgglea- 
worth,  117  Mass.  302  (holding  that 
several  petitions  against  different 
owners  of  land,  tkken  under  St.  [1873] 
c  189  i  2,  for  the  public  use,  may, 
within  the  discretion  of  the  presid- 
ing Judge,  he  tried  together,  In 
accf>rdance  with  a  prevloua  oral 
agreement  of  the  parties). 

41,  Eagles  T.  Xlook.  22  Oratt.  <C3 
Va.)  610.  See  also  caaes  aupra 
note  87. 

40.   Taldosta  Ouano  Co.  T.  Hart, 


the  pariies  actually  treat  and  try  the  eases  aa  con- 
solidated and  codverted  into  one  aeticm,^  ^  an 
agreement  or  order  that  sev^nd  eases  be  toed  to- 
gether does  not  neeessarity  effect  sea  actual  consoli- 
dation, and  may  amount  to  no  more  than  a  trial  of 
the  several  actions  at  the  same  time.** 

341]  a.  The  Applicatioii — a.  Kecenrity  for. 
While  an  order  for  consolidation  is  ordinarily  made 
puii^uant  to  an  ai^lieaticm  therefor  by  one  of  the 
partiesj"  the  court  may  in  a  proper  ca^  turder  a 
eonsolidation  upon  its  own  motion,^  and  under  soma 
eireumstances  it  is  its  duty  to  do  so." 

[$  342]  b.  Who  May  Apply.  An  application 
for  a  consolidation  of  actions  is  ordinarily  made  by 
defendant,^  and  there  is  some  authority  to  the 
effect  that  an  order  for  consolidation  should  not  be 
made  upon  the  application  of  plaintiff/'  or  at  least 
not  without  defendant 's  consent  ;^  but  by  the 
weight  of  present  authority  a  consolidation  may  in 
a  proper  case  be  ordered  upon  the  application  of 
plaintiff  as  well  as  of  defendant/"  and  even  over 

119  Oa.  209,  47  SB  212:  C«l«  t.  Btan- 
ley,  118  Cte.  269,  46  SB  282;  Brown 
V.  liOulsviUe.'  etc  It.  Co..  117  Ga. 
222,  43  SE  498;  Brwln  v.  Ennla.  104 
Ga.  861,  81  SB  444. 

4S.  Jones  v.  Wltotisek,  114  Iowa 
14,  86  NW  69. 

44.  India  Rubber  Co.  v.  C.  J. 
Smith,  etc.,  Co.,  76^111.  A.  222:  WIsner 
v.  Mabley,  70  Mich.  271,  88  NW  262; 
Eagles  V.  Hook,  22  Gratt.  (68  Va.) 
610,  511  (where  the  court  said:  "The 
two  actions  being  of  the  same  nature, 
and  between  the  same  parties.  It  was 
a  proper  case  for  a  consolidation  of 
the  actions,  and  the  court  might 
properly  ex  mero  motu,  have  ordered 
the  cases  to  be  consolidated  and  heard 
together"). 

4B.  India  Rubber  Co.  v.  C.  J. 
Smith,  etc.,  Co.,  75  111.  A.  222,  223 
(where  the  court  said:  "Even  If 
there  had  been  no  motion  by  either 
party.  It  would  have  been  the  duty 
of  the  court  to  have  ordered  the 
consolidation  when  the  substantial 
identity  of  the  subject-matter  of  the 
two  cases  came  to  Its  knowledge" )■. 
See  also  Steltler  v.  Helenbush,  61  SW 
701,  23  Kyli  174. 

[a]  The  court  of  Ita  own  motlOK 
should  order  a  consolidation  of  pro- 
ceedings between  the  same  partlea 
including  parts  of  the  same  account 
which  by  statute  cannot  be  made  the 
subject  of  cross  actions.  Wisner  v. 
Mabley,  70  Mich.  271,  38  NW  262. 

■46.  Powell  V.  Gray.  1  Ala.  77  (per 
Ormond,  J);  Reld  v.  Dodson,  1  Overt. 
(Tenn.)  396  (per  Overton,  J.). 

47.  Ferrett  v.  AtwIU.  8  F.  Caa.  No. 
4.747,  1  Blatchf.  151,  4  NTLegObs 
216,  294;  Groff  v.  Musser,  8  Serg.  ft 
R.  (Pa.)  262;  Reld  t.  Dodson,  1  Overt. 
(Tenn.)  89C;  Amos  v.  Chadwlck,  4 
C!h.  D.  869. 

48.  Groff  V.  Mnaaer,  8  Serg.  A.TL 
(Pa.)  262;  Kemp  t.  Kemp,  1  Woodw. 
(Pa.)  189. 

49.  Ala.— Powell  v.  Gray,  1  Ala. 
77. 

Ga. — ^Hatcher  v.  (^amhersburg 
Nat.  Bank.  79  Ga.  642.  5  SE  109. 

Iowa. — ^Vlele  v.  Germanla  Ins.  Co., 
26  Iowa  9,  48,  96  AmD  83  (where 
the  court  said:  "The  same  reason 
and  necessity  exists  for  allowing  the 
relief.  In'  a  proper  case,  to  plaintiff, 
upon  his  motion"). 

N.  T.— Brlggs  V.  Gaunt,  11  N.  T. 
Super,  664.  667  (where  the  court,  per 
Duer,  J.,  said:  "Section  36  Is  wholly 
silent  as  to  the  party  by  whom  an 
application  under  Its  provisions  la 
to  be  made,  and  no  reason  has  been, 
nor  as  we  think  can  be,  given,  why 
the  exercise  by  the  court  of  its  dis- 
cretionary powers,  may  not.  with  as 
much  propriety,  be  invoked  by  the 
one  party  as  hy  the  other.  .  .  . 
Indeed,  there  are  easea,  and  the  pres- 
ent la  one  of  theipr>ln  which,  thj 
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defendant's  objection,^  or  under  a  statute  which 
applies  in  terms  only  to  consolidation  npon  applica- 
tion of  defendant."^ 

[i  343]  c  Time  of  Making.  As  to  the  time  or 
stage  of  the  proceedings  at  which  an  application  for 
a  consolidation  of  actions  may  or  should  be  made 
the  authorities  are  not  agreed."  In  some  cases  it 
has  been  said  that  the  proper  time  for  the  applica- 
tion is  between  the  time  of  the  declaration  and  the 
plea,"  unless  the  eanses  of  action  are  admitted'  or 
certainly  ascertained."  In  other  eases  it  is  said 
that  the  application  should  not  be  made  until  the 
answers  are  filed  and  issue  is  joined  in  all  of  the 
aetions,"  as  until  then  it  cannot  be  definitely  ascer- 
tained whether  there  is  sneh  an  identity  of  issues  or 

motion  to  ooiwoUdate  can  only  with 
propriety  be  granted  when  It  ia  made 
on  behdf  of  the  plaintiff"). 

En?— Blartln  v.  Martin,  J1897]  1 
Q.  a  429;  Bennett  T.  Bury,  fC  P.  D. 
S39. 

Que. — Hfibert  v.  Queenel,  10  LCJur 
83. 

[al  Tn  Bngland,  under  the  old 
practice,  actions  could  be  consolidated 
only  upon  the  application  of  defend- 
ants, but  under  tne  present  practice 
they  may  be  consolidated  upon  the 
application  of  plaintiffs  as  well. 
Martin  y.  Martin,  [1897]  1  Q.  B.  429. 

[b]  Barllsr  omm  explained. — "It 
cannot  be  denied,  (hat  the  languaee 
of  the  Judges  In  some  of  the  cases 
to  which  we  were  referred,  favors 
the  Inference,  that,  in  their  opinion, 
the  application,  In  cases  like  the  pres- 
ent, can  only  be  made  by  a  defend- 
ant .  .  .  but  we  are  persuaded 
that  such  was  not  and  could  not  have 
been  the  meaning  of  the  learned 
Judges.  We  are  persuaded  that  they 
only  meant  to  say,  that,  according  to 
the  usual  practice,  the  application  Is 
made  by  the  defendant,  not  that  It  Is 
required  so  to  be  made  by  the  pro- 
visions of  the  statute."  K-lgga  v. 
Oaunt,  11  N.  T.  Super.  664,  6ffi  (per 
Duer,  J.). 

[c]  WtthdmwiA  of  plalatlA— If 
plaintiff  moves  for  and  obtains  an 
order  for  consolidation  and  subse- 
qnently  elects  to  withdraw  from  the 
eonsolldatloiK  he  should  be  allowed 
to  do  so.  Hatcher  v.  Chambersburg 
Nat.  Bank.  79  Qa.  642.  6  SB  109. 

6a  Hatcher  v.  Independwcfl  Kat. 
Bank,  79  Ga.  647,  6  SXTlll:  Hatcher 
V.  Chambersburg  Nat.  Bank,  79  Oa. 
642,  6  SB  109. 

61.  VIele  T.  Oermanla  Ins.  Co.,  28 
Iowa  9,  46,  98  AmD  83  (where  the 
court  said:  "The  power  of  the  court 
thus  to  consolidate  the  several  ac- 
tions, upon  motion  of  plaintiff.  Is  not 
expressly  conferred  by  the  Revision. 
Section  29S0  authorises  consolidation 
on  motion  of  defendant.  The  same 
reason  and  necessity  exists  for  al- 
lowing the  relief.  In  a  proper  case, 
to  plalntiir,  upon  nie  motion").  Com- 
pare Harsh  v.  Morgan,  1  Kan.  293. 

sa.    See  cases  Infra  notes  68-66. 

S3.  Miles  V.  Danforth,  37  111.  158; 
Worthy  V.  Chalk,  44  S.  C.  L.  141.  Bee 
also  Booth  V.  Payne.  1  DowL  P.  C. 
If  S  348 

In  Holilngsworth  v.  Brodrlck,  4  A. 
A  B.  646,  31  BCL  2S7,  111  Reprint 
980  (two  actions  were  consolidated 
after  the  declaration  had  been  de- 
livered In  one,  and  an, appearance  had 
hevn  entered  In  the  otner). 

[a]  BeasoB  of  mle. — "Beyond  all 
doubt,  until  the  declaration,  In  the 
general  Jurisdiction,  is  flled,  there 
are  no  means  of  knowing  the  precise 
causes  of  action  against  the  will  of 
the  plalntitC  and  therefore  a  motion 
to  consolidate  U  proper  between  the 
decdaration  and  plea."  Worthy  r. 
Chalk,  44  8.  C.  Ij.  141,  148. 
,  Sfc   Worthy  v.  Chalk,  44  S.  C.  L. 

41,  148  (where  the  court  said:  "But 

*.  the  causes  of  action  are  admitted, 

r    ascertained    certainly    by  afll- 

R>Tlta,  I  have  no  doubt  a  Judga  may 


make  the  order  to  consolidate  at  the 
return  term  of  the  writ.  Such  has 
been  our  practice,  and  It  saves 
costei"). 

66.  OUbert  Washington  Ben. 
Endowment  Assoc.,  10  App.  (D.  C.) 
816;  Boyle  v.  Staten  Island,  etc..  Land 
Co..  87  Hun  283.  33  NTS  836;  Le  Roy 
V.  Bedell,  1  CodeRepNS  (N.  T.)  201; 
Harris  v.  Wloks,  88  Wis.  198.  See 
also  Booth  V.  Payne,  1  DowL  P.  C 

N.  S.  848. 

[a]  Where  plaiatiff  has  amsaosd 
Us  eomplalnts  after  answers  in  both 
actions  nave  been  Interposed,  the  mo- 
tion to  consolidate  should  not  be 
made  until  after  the  time  to  answer 
the  amended  complaints  has  expired. 
Le  Roy  v.  Bedell,  1  CodeR^NS  (N. 


TCfezvBoo    to  datarmliM 

certain  actions  may  and 
should  be  consolidated  will  not  be 
granted  as  a  matter  of  course  before 
answer.  Kelghley  v.  Brown,  16  Ves. 
Jr.  844,  33  Reprint  1014. 

[c]  tt  tiM  appUoatios.  la  made  pre- 
maturely It  may  be  denied-  without 
costs,  with  leave  to  renew  it  after  the 
eases  are  at  Issue  or  opon  showing 
the  nature  of  the  dennses  to  be 
made.  Le  Roy  ▼.  Bedell,  l  CodeRep 
NS  (N.  T.)  201. 

[d]  Sole  Is  equity. — "At  common 
law.  It  would  seem  that  generally  it 
[consolidation]  ought  not  to  be  re- 
sorted to  until  after  Issue  joined ; 
for  not  until  then  does  the  propriety 
of  It  become  manifest.  Inasmuch  as 
to  declarations  substantially  Identi- 
cal in  form  there  might  be  defences 
radically  different.  But  in  equity, 
whenever  the  subject-matter  Is  the 
same,  even  though  the  parties  may 
be  different  consolidation 
may  be  allowed  at  any  time,  even 
though  the  defences  to  the  different 
claims  may  be  entirely  different." 
Gilbert  V.  Washington  Ben.  Endow- 
ment Assoc.,  10  App.  (D.  C.)  316, 
886. 

Tel  Xn  Baglaiid  udw  tto  amend- 
ment to  the  X«w  of  JAIM  Aet  of  1888, 
several  actions  against  different  de- 
fendants In  respect  of  the  same  or 
substantially  the  same  libel  may  be 
consolidated  before  the  defenses  In 
the  actions  have  been  delivered. 
Stone  T.  Press  Assoa,  [1897]  2  (3.  B. 
169. 

66.  Boyle  v.  Staten  Island,  etc., 
Land  Co.,  87  Hun  233.  83  NTS  836; 
Le  Roy  V.  Bedell,  1  CodeRepNS  (N. 
Y.)  201. 

"Whether  the  Issue*  and  questions 
will  be  Identical  cannot  be  deter- 
mined definitely  until  the  answers 
are  Interposed.  Vor  this  reason  we 
think  It  the  better  praoUce  to  wait 
before  making  a  motion  to  consoli- 
date until  after  the  Interposition  of 
answers,  because  it  is  only  then  that 
the  Issues  are  dellnltely  determined, 
and  thus  the  court  Is  in  a  better  po- 
sition to  determine  upon  the  Identity 
of  issues  or  questions  involved  In  two 
or  more  actions  sought  to  be  Con- 
solidated." Boyle  V.  Staten  Island, 
etc^^  Land  Co.,  87  Hun  283,  884.  88 

[a]  B«l  It  is  aot  MOSMaar,  under 


questions  involved  in  the  different  actions  as  to 
make  a  consolidation  proper.^  Thereafter  the  ap[^- 
cation  may  be  made  at  any  time  before  the  aetioiis 
are  moved  for  trial/'  but  it  should  be  made  at 
some  time  before  trial,''  and  if  not,  it  may  in  the 
discretion  of  the  court  properly  be  denied  apon  the 
ground  of  laches." 

344]  d.  Whero  Made^  Where  the  Tenae  of 
the  actions  is  laid  in  different  counties,  the  appli»- 
tiou  to  consolidate  them  may  be  made  anywhere  in 
the  district  containing  the  county  in  which  tbe 
venue  of  either  of  the  actions  to  b«  eonooUdated  ij 
laid." 

[f  346]  0.  Fonn  of  Application.  Application? 
for  a  ehai^  of  venae  are  ordinarily  made  by  a 

N.  T.  Code  Civ.  Proc  f  817.  that 
answers  should  be  Interposed  before 
the  court  may  pro[»erly  direct  a  con* 
soUdatlon,  if  It  appears  from  ti:e 
motion  papers  that  tbe  Issues  or 
questions  to  be  tried  are  such  as  :3 
warrant  a  consolidation.  Perkics  v. 
Merchants  Llth.  Co.,  XI  Iflsc  alt. 
47  NTS  712. 

57.  Rosenberg  v.  Staten  Island  R. 
Co..  14  NTS  47C  See  also  Wilson  v. 
Lock&  lie  App.  Div.  421,  101  NTS 
881;  Danlel'sCSise,  10  Pa.  Co.  180. 

[a]  A  mere  dasy  in  making  the 
application  Is  not  such  laches  u 
will  defeat  the  right  to  a  consoli- 
dation in  a  proper  case,  where  tt» 
application  is  made  befora  the  case 
are  readhed  for  trial.  'Wilson  i 
Lockflw  118  -Ajv.  IMv.  421.  1«1  NTS 
831. 

[b]  Mm  latennlaaloa  of  a  tsm 

between  tbe  Issue  of  tbe  writ  oi 
which  one  defendant  was  taken  ar>d 
an  alias  or  plurles  writ  against  the 
other  will  not  prevent  cxinpol  Idatic-n 
of  the  oauses.  Smith  v.  WoodwaH 
88  P.  Cas.  No.  18,189.  S  Cranch  C  C. 
226. 

58;  Adams  v.  Mineral  Dev.  C«. 
(Ky.)  118  SW.684:  Boyla  v.  Stat«> 
Island,  etc..  Land.  Co.,  87  Hun  tii. 
88  NTS  836:  Bleventh  Ward  Sav.  BiiH 
T.  Hay,  8  baly  (K.  T.)  828  fair  n 
N.  Y.  6091;  Bckenroth  v.  Bgan,  ii 
Misc.  608,  46  NTS  566:  Roeenberr 
T.  Staten  Island  R.  Co..  14  NTS  4Tf: 
Le  Roy  v.  Bedell,  1  CodeRepNS  (V. 
T.)  201;  Needham  Piano,  etc..  Co.  r 
Holllngsworth.  (Tex.  Civ.  A.)  40  SV 
760  [aff  81  Tex.  49,  40  SW  787]. 

[a]  "The  usual  eoazae  is  to  more 
before  trial,  that  the  other  party  mar 
have  an  opi>ortunlty  to  read  affidarfti 
and  be  heard  as  npon  an  ordlmrr 
motion  before  trial."  Eleventh  W?H 
Sav.  Bank  v.  Ray,  8  Daly  fK.  Yt 
S2S,  831,  65  HowPr  438  [aff  78  K.  T. 
608]. 

[b]  A  pavty  oazmot  d«3ar  tt«  tritl 

of  a  case  by  asking  Its  consolldatloa 
with  another  case,  where  the  other 

Karty  is  ready  for  trial.  Adams  t. 
[Ineral  r>ev.  Co.,  (Ky.)  112  SW  6;(. 

[c]  After  jBdgnMat  renderH  In 
separate  actions  the  court  will  not 
grant  an  applleatloti  for  consolicla- 
tlon,  which  would  In  effect  be  merely 
a  consolidation  of  the  JudgnKnts. 
Bank  V.  Hnnslcker,  2  WklyNC  (Pa) 
881. 

59.  EHeventh  Ward  Sav.  Bank  t. 
Hay,  8  Daly  (N.  T.)  328,  331,  » 
HowPr  488  [aff  78  N.  Y.  609J  (where 
the  court  said:  "If  the  defendant 
wished  to  have  the  suits  consolidated, 
he  should  have  moved  iMfwe  tber 
were  brought  on  for  trial.  .  .  . 
It  was  a  matter  of  dlBcretfoo  with 
the  Judge,  and  as  he  put  tals  denial 
of  the  motion  upon  the  ground  of 
defendant's  laches,  there  is  no  rewu 
why  an  appellate  tribunal  should  now 
order  the  suits  to  be  consolidated"). 

eo.  Percy  v.  Seward.  6  Abbpr  (N. 
T.)  328  (holding  further  that  vhere 
actions  have  been  brought  In  difle^ 
ent  counties  for  the  puSlication  of  a 
libel  the  application  Is  proper^  made 
In  the  county  where  the  partita  re- 
sida,  and  to  w^idi  the  vanoc  of  all 
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motion  thenf<v,**  whieh,  it  has  been  held,  should 
properly  be  made  in  the  form  of  a  motion  for  a  role 
to  show  why  the  aetiona  shottld  not  be  etmaolidated." 
It  has  been  held,  however,  that  a  motion  to  transfer 
causes  may  be.  treated  as  a  motion  to  eonscdidate 
them." 

{$  348]  f.  Notica.  Some  of  the  Btatntes  relating 
to  oons<^dation  provide  for  notiee  to  the  adverse 
party,**  and  in  sach  cases  it  is  erroneons  to  order  a 
consolidation  where  no  notice  waa  given,*"  although 
the  absraea  of  notice  will  not  neo^uzily  invalidate 
the  jodgmait  rendered  in  the  oonaotidation  ac- 
tion." 

i%  347]  g.  iJlegatioiu  and  Proof.  It  ia  always 
inenmbent  npon  the  party  applying  for  a  eonaoli- 
dation  of  actlona  to  make  out  a  prima  facie  ease,*' 
and  consequently  the  moving  papers  or  affidavits 
filed  in  support  of  the  motion  most  state  the  enat* 
enee  of  such  facts  as  will  anthoriae  a  consolidation." 
If  the  affidavit  states  the  requisite  facts  and  thay 
are  not  controverted  by  the  other  party,  the  court 
may  then  grant  the  application  if  it  doea  not  appear 
that  any  delay  or  other  prejudice  will  result."  In 
support  of  his  application  it  is  incumbent  npon  the 
applicant  to  show  that  there  is  the  requisite  identic 
of  the  paities,"*  that  the  causes  of  aetion  are  such  as 
m^t  be  joined,'^  that  the  questions  which  will  arise 
in  each  action  are  the  same  or  substantially  simi> 
lar,"  and  that  the  defenses  are  the  same  or  of  the 
same  nature,'"  or  that  no  defense  is  intended  but 
identity  of  interest  of  plaintiffs  cannot  be  showp  by 
the  aetiona  would  1m  chanaed  npon 


affidavit,  when  the  facta  in  tiiat  connection  are  put 
in  iasvLB  by  the  pleas."* 

[$  348]  3.  XwiBB  and  Oonditlona.  As  con8olid»* 
tion  is  not  a  matter  of  right  but  of  discretion,  it 
may  be  granted  upon  sueh  terms  and  conditions  aa 
the  court  may  deem  propwJ*  The  court  may 
iwcordingly,  as  a  condition  of  consolidation,  make 
such  directions  as  may  be  proper  in  regard  to  the 
.pi^rment  of  accrued  costs,"  and,  where  the  api^i- 
eation  is  by  plaintiff,  may  properly  direct  that  he 
shall  pay  the  costs  up  to  the  tune  of  etmsoUdatiim 
in  all  of  the  eaaea  exeept  one;"  but  whwe  plaintiff 
brings  several  actims  upon  causes  which  mi^t  have 
been  joined,  the  paymrat  of  oosts  should  not  be 
required  of  defendant.^ 

349]  0.  Opentton  and  Effect  of  OouoUdi^ 
tioii— 1.  M  Xaw— a.  In  OeneraL  The  effeot  of  a 
consolidation  of  acti«nia  at  law  ia  to  unite  and  merge 
all  of  the  different  aetiona  eonsolidated  into  a  single 
action,"  in  tiie  same  manner  as  if  the  different 
eanaea  of  action  involved  hiad  or^inally  been  joined 
in  a  single  aetion,*^  and  the  order,  of  consolidation, 
if  made  by  a  eonrt  of  competent  jurisdiction,  is 
binding  npon  all  the  parties  to  the  mffeceut  actions 
until  it  ia  vacated  ox  set  aside."  After  the  consoli- 
dation there  can  be  no  fnrtber  j^oeeedinga  in  the 
separate  aej^ions,"  which  are  by  virtue  of  the  con- 
solidation discontinued  and  superseded  by  a  siz^e 
action,"  which  should  be  entitled  in  satAi  manner  as 
the  court  may  direct "  and  all  subsequent  proceed- 
ings therein  be  conducted  and  the  rights  of  the 


a  proper  demand  therefor). 

«.  McRae  v.  Boaat.  S  Rand.  fZi 
Ta.)  481:  Wyatt  v.  Thompson,  10  W. 


Va.  645. 

aa.  HeRae  v.  Boast.  «  Rand.  (24 
Va.)  4S1,  48S  (where  It  is  said  that 
"the  only  proper  mode  of  bringing 
it  to  the  view  of  the  Court,  1b,  by 
motion  for  a  rule  to  shew  cause  why 
the  actions  should  not  be  consoli- 
dated"); Wyatt  V.  Thompson,  10  W. 
Va.  e45. 

63.  Pelzer  Mfa.  Co.  v.  Sun  Fire 
Omce,  86  S.  C.  21i,  16  8E  662. 

64.  "WlHard  v.  Calhoun,  70  Iowa 
650,  28  KW  22;  Harsh  v.  Morgan,  1 
Kan.  298. 

66.    Harsh  v.  Uorgan,  1  Kan.  293. 

66.  Wlllard  t.  Calhoun,  70  Iowa 
650.  28  NW  22. 

67.  Wtlklnaon  Johnson,  4  Hill 
(N.  T.)  46. 

ea  Miles  T.  Danforth,  87  HI.  156; 
Wilkinson  v.  Johnson,  4  Hill  (N. 
T.)  46;  Dunning  t.  Aubvni  Bank,  10 
Wend.  (N.  T.)  28. 

68.  Dunning  t.  Anbum  Bank,  19 
Wend.  (N.  T.)  23. 

70.  Miles  V.  Danforth,  87  HI.  166. 

71.  Miles  V.  Danforth,  87  III.  1B6; 
Wilkinson  v.  Johnson,  4  Hill  (N.  T.) 
46:  Dunning  v.  Auburn  Bank,  19 
Wend.  (N.  T.)  28. 

72.  (jampbell  Printing  Press,  etc., 
Co.  V.  Lyddy,  1  NTClvProc  864 :  Crane 
T.  Kcshler,  6  AbbPr  <N.  T.)  828  note; 
Dunn  T.  Mason.  7  Hill  (H.  Y.)  U4: 
Wilklnaqp  v.  Jcduiaon,  4  Hill  (N.  T.) 
46;  Dntnlng  Auburn  Bank,  19 
Wend.  (N.  t:)  88. 

TS.  Logan  v.  Mechanics'  Bank,  18 
<3b.  201.  B8  AmD  607;  C^ampbell  Print- 
ing Press,  etc.,  Co.  v.  Lyddy,  1 
NTClvProo  864;  Dunn  v.  Mason,  7 
Hill  (N.  T.)  164;  Dunning  v.  Anbom 
Bank,  19  Wend.  (N.  T.l  23. 

[a}  0naolsner  of  aflldsTlt^An 
affidavit  of  defendant's  attorney,  that 
the  defense  In  each  suit  "is  substan- 
tially the  same,  as  defendant  has  in- 
formed him,  and  as  he  believes,"  Is 
msufltoient.  The  nature  of  the  de- 
fense should  be  disclosed  so  that  the 
court  may  determine  whether  the 
aueatlons  to  be  litigated  may  prop- 
•rly  bs  disposed  of  at  one  triu. 


Oane  v.  Koehler,  «  AbbPr  (N.  T.) 
828  note. 

74.  Logan  t.  Mechanic's  Bank,  13 
Ga.  201,  68  AmD  607;  Campbell  Print- 
ing Press,  etc.,  Co.  v.  Lyddy,  1  NTClv 
Proc  864;  Wilkinson  v.  Johnson,  4 
Hill  <N.  T.)  46;  Dunning  v.  Auburn 
Bank,  19  Wend.  (N.  T.)  23. 

[a]  On  an  ap^loation  tj  defend- 
ant  for  consolidation,  ha  must  show 
either  that  he  has  no  defense  or 
that  the  defense  Is  the  same  to  all 
the  causes  of  action  in  the  case;  he 
must  also  show  what  that  defense 
is  that  the  ooart  may  see  whether  or 
not  it  ia  the  same  In  all  the  cases. 
Gerdlng  v.  Anderson,  64  Oa.  804. 

78.    Miles  V.  Danforth,  87  111.  1B6. 

78,  Burnham  v.  Dalllng,  16  N.  J. 
E^.  810;  Mason  v.  Bvenlng  Star  News- 
paper Co.,  86  Misc.  77,  71  NTS  208 
[alt  67  App.  Dlv.  619,  78  NTS  1140]; 
Held  v.  DodBon,  1  Overt.  (Tenn.)  896. 

[a]  Condition  against  delar«— A 
consolidation  has  been  granted  on  the 
condition  that  there  shall  be  no  de- 
lay in  going  to  trial.  See  Booth  v. 
Payne,  1  Dowl.  P.  C.  N.  S.  848. 

[h]  Mpolatlon  affd^  oUmHous. 
— T^ie  court  may,  as  a  condition  of 
granting  a  conBolldatlon  on  applica- 
tion of  defendant,  require  htm  to  stip- 
ulate that  he  will  in  no  way  object 
that  the  two  causes  of  action  are 
Improperly  united,  or  make  any  mo- 
tion or  snggestion  before  verdict  that 
plaintiff  be  required  to  elect  upon 
which  cause  of  action  he  will  stand. 
Mason  t.  Bhrening  Star  Newst>aper 
Co.,  SB  Misc.  77,  71  NTS  208  [afT 
67  App.  Dlv.  619,  78  TITSS  1140]. 

[cl  m  eqvltr  a  oonsolidatlon  may 
be  granted  subject  to  auch  terms  and 
conditions  as  the  court  may  direct. 
Burnham  v.  DalUng,  16  N.  J.  Eq.  810. 

77.  -  Powell  V.  Gray,  1  Ala.  77; 
Hatcher  v.  Chambersburg  Nat.  Bank, 
79  Oa.  542,  6  SB  109-  Ooepel  v.  Rob- 
Inaon  Mach.  Co.,  118  App.  Dlv.  160, 
108  NTS  5;  Booth  v.  Payne,  1  Dowl. 
P.  C.  N.  B.  348. 

78.  Hatcher  v.  Chambersburg  Nat. 
Bank,  79  Oa.  642.  &  SB  109.  See  also 
Booth  V.  Payne,  1  DowL  P.  a  N.  B.  848. 

79.  Shea  V.  OuBsanl.  188  NTS  1074. 


80.  Cal. — inilon    Lnmber  Co. 
Simon.  IBO  Oal.  751,  89  P  1077.  1081. 

Mont.— Handley  t.  Sprinkle,  81 
Mont  67,  77  P  296. 

Nebr. — Sehallenberg  v.  Kroeger,  77 
Nebr.  788,  110  NW  664. 

N.  T.— Glllln  V.  Canary.  19  Misc. 
594.  44  NTS  818,  26  NTClvProc  280. 
4  NTAnnCas  200. 

Tex. — C^tro  T.  WhiUoOk,  16  Tex. 
437. 

Wash. — ^Wenatehee  First  Nat.  Bank 
V.  Powler,  61  Wash.  638,  99  P  1034: 
Peterson  v.  Dillon,  27  Wash.  78,  67 
P  897. 

Wis.— Allen  v.  McRae,  122  Wis.  246, 

250,  100  NW  12  [cit  Cyc]. 

"The  legal  effect  of  consolidation 
is  to  turn  two  or  more  actions  Into 
one,  and  the  chief  ground  for  the 
union  is  that  the  plaintiff  should 
have  brought  but  one  action."  Glllln 
V.  Canary.  19  Misc.  694,  596.  44  NTS 
31^  26  NTClvProc  230,  4  NTAnnCas 
200. 

81.  Union  Lumber  Co.  v.  Simon, 
IBO  Cal.  751.  89  P  1077,  1081. 

82.  Wolters  v.  Rossi.  126  Cal.  644, 
69  P  14$  [rev  67  P  781. 

83.  Lee  T.  Kearny  Tp»  42  N.  J.  L. 
648;  Allen  t.  McRae,  lit  Wis.  246, 
100  NW»12. 

84.  Handley  v.  Sprinkle,  31  Mont. 
67,  77  P  296,  8  AnnCas  681 ;  Hlscox  v. 
New  Torker  Staata-Zeltung,  3  MIso. 
110,  28  NTS  682,  23  NTClvProc  87, 
80  AbbNCas  181;  Wenatchee  First 
Nat.  Bank  v.  Fowler,  51  Wash.  638, 

99  P  1084:  Allen  v.  McRae,  122  Wis. 
246,  260,  100  NW  U  [CIt  ^cj. 

[a]  TiMiMTsr  oonsollua'Bon  ia 
eonsaatsd  to  by  all  parties,  their  Im- 
plied agreement  is  that  the  .several 
actions  shall  be  discontinued,  and  a 
new  and  distinct  action  shall  be  cre- 
ated. In  w^ich  shall  be  included  and 
litigated  all  of  the  questions  pre- 
sented by  the  pleadings  in  the  former 
actions.  Gilbert  T.  Washington  Ben. 
Endowment  Assoc,  16  App.  (D,  C.)  816. 

86.   Allen  vTMcRae,  122  Wis.  246, 

100  NW  12. 

[a]  nue  iBunateidaX. — So  long  as 
an  order  of  consolidation  exists  it 
makes  no  diflerenoe  whether  the 
cause  is  entitled  by  the  name  of  tha 
one  or  the  othsr  case  4n  daposlUona 
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parties  adjudicated  as  in  a  single  action."*  After  a 
consolidation  of  causes  conunenced  by  the  same 
plaintiff  against  the  same  defendant,  plaintiff  may 
dismiss  his  action  as  to  some  of  the  causes  upon 
which  he  originally  had  commenced  independent 
actions;"'  but  a  plaintiff  in  one  action  which  he  has 
caused  to  be  consolidated  with  another  in  which  he 
ia  defendant  cannot  by  discontinuing  the  former 
affect  the  rights  of  tiie  parties  to  the  latter;^  nor, 
where  actions  brought  by  different  plaintiffs  are  con- 
solidated, can  one  plaintiff  enter  into  any  stipula- 
tion or  agreement  with  defendant,  which  will  be 
binding  upon  the  other  plaintiff.** 

350]  b.  Pleadings.  Where  actions  are  con- 
solidated, it  has  been  held  that  the  pleadings  in  the 
different  actions  should  be  taken  and  considered 
together  as  parts  of  the  same  pleading;*^  and  that 
one  will  aid  the  other;"  that  defects  in  the  one  will 
be  remedied  by  the  other;"  and  that  an  amebdment 
made  to  one  will  operate  upon  the  other.^  The 
court  may,  and  if  necessary  should,  require  the 
pleadings  to  be  constructed  as  in  one  suit,^  and  this 
has  been  said  to  be  the  proper  practice.*  If  the 
pleadings  are  ordered  to  be  reformed,  the  complaint 
in  the  consolidated  action  should  state  all  of  plain- 
tiff's causes  of  action  against  defendant,  as  alleged 
in  each  of  the  actions  consolidated,*  and  the  answer 
of  defendant  should  present  all.  the  issues  which  be 
has  raised  in  sneh  action.*'  An  issue  tendered  by 
the  pleadings  in  any  of  the  actions  consolidated, 

Thompson  t. 


although  not  common  to  all  of  them,  beecmes  st2 
issue  in  the  consolidated  action.*  Tbe  time  to  [AKa.(i 
in  causes  in  different  counties  which  hare  been  eac- 
solidated  follows  the  time  of  pleading  in  the  ooonty 
to  which  they  are  drawn  by  toe  eonsolidatioo,  which, 
may  be  extended* 

[$  3S1]  c.  Evidoico.  Where  two  or  man  ac- 
tions are  consolidated,  a  deposition  taken  in  one  of 
them  prior  to  the  consolidation  is  admtsable  on  tbc: 
trial  of  the  consolidated  action,^  and  the  same  inJ^ 
applies  to  evidence  taken  under  a  commission  in  cm*- 
of  the  actions  consolidated.' 

[$  352]  d.  Trial,  Verdict^  and  Jndgment.  A  eoo- 
solidation  of  actions  should  not  be  permitted  c*^ 
delay  the  trial  further  than  is  necessary  to  make 
up  the  issues  and  take  proof  neeessary  in  the  ron- 
solidated  action;'  but  the  order  to  be  obsen-£--i 
upon  the  trial,  with  regard  to  the  different  issuer 
involved,  is  a  matter  entirely  within  the  diseretion 
of  the  court.*  On  the  trial  of  the  consolidated  sta- 
tion several  findings  may  be  had  upon  the  seveial 
causes  of  dction  stated  in  the  pleadings,"  but  tLfv 
should  be  embodied  in  a  single  set  of  findings  as  in 
a  single  action,*  and  a  finding  on  any  issne  in  tL-e 
consolidated  action  will  be  Unding  npou  all  ths 
parties.'  The  court  may  also,  to  avoid  eonfnaoE. 
properly  ^ve  a  special  charge  with  regard  to  t\» 
particular  issues  involved  in  the  different  uses  cos- 
solidated.*  There  should,  however,  be  but  a  sinsk 
verdict  and  judgment,'  and  this  judgment  most 


or   orders  of  record. 
Bailey,  1  KyL  S21. 

88.  Cal. — Union  Lumber  Co.  v. 
Simon,  150  Cal.  751.  89  P  1077.  1081. 

La, — VaBCOCU  v.  "Woodward,  35  La. 
Ann.  555;  Lockett  v.  Toby,  10  La. 
Ann.  718:  Lafon  v.  Riviere,  fl  Mart.  1. 

Md.— Holthaus  v.  Nicholaa,  41  Md. 
241. 

Minn. — Pioneer  Fuel  Co.  v.  St.  Peter 
St.  Imp.  Co..  64  Minn.  388,  67  NW  217. 

Mont. — Handley  v.  Sprinkle,  81 
Mont.  67,  77  P  29S,  S  AnnCaa  531. 

N.  J. — Lee  v.  Kearny  Tp.,  42  N. 
J.  L.  543. 

Tens. — MasBon  v.  Anderson,  3  Baxt. 
390, 

Tex. — Caatro  v.  Whltlock,  16  Tex. 
437. 

Wash. — Peterson  v.  Dillon,  27 
Wash.  78,  67  P  397. 

Wis.~Allen  v.  McRae,  122  Wis.  246, 
100  NW  12. 

87.  Young  V.  Canada  Grand  Trunk 
R.  Co.,  9  Fed.  348,  10  Biss.  550. 

88.  Williams  v.  Trlpagnier,  1 
Mart.  N.  8.  (La.)  271. 

89.  Midland  R.  Co.  v.  Island  Coal 
Co.,  126  Ind.  384,  26  NE:  68  (holding 
that  an  agreement,  after  consolida- 
tion, made  by  one  plaintiff  for  a 
stay  of  proceedings  and  a  continu- 
ance. Is  not  binding  upon  the  other 
plaintiff). 

90.  Pioneer  Fuel  Co.  v.  St.  Peter 
St.  Imp.  Co.,  64  Minn.  386.  67  NW 
217:  Castro  v.  Whltlock,  16  Tex.  437. 
See  also  Brady  v.  Palmer,  19  Oh. 
Clr.  Ct.  687,  10  Oh.  Clr.  Dec.  27. 

[a]  Trwua  as  ft  fsots  embnMMa 
In  wTWal  ooiiBta. — Causes  consoli- 
dated are  to  be  considered  as  It  the 
facts  stated  In  the  separate  petitions 
were  embraced  In  one  or  several 
counts  -  and  the  aamfl  as  to  the 
answers.  Oflut  t.  Roberta,  12  Mart. 
(La.)  300. 

[b]  In  o<nuMlidatliir  aofetona  to 
XWMli  ilalita  In  %  fvnd,  the  petition 
that  produced  the  fund  will  stand  as 
the  petition  In  consolidation  and  the 
other  as  an  answer  and  cross  peti- 
tion.   Brown  v.  Kuhn,  40  Oh.  St.  468. 

91.  Pioneer  Fuel  Co.  v.  St.  Peter 
St.  Imp.  Co.,  64  Minn.  386,  67  NW 

.  217. 

*    Pioneer  Fuel  Co.  v.  St.  Peter 
np.  Co.,  64  Minn.  3S6,  67  NW 
utro  V.  Whltlock.  16  Tex.  427, 


Fa]   S«f«et  Of  partlM  ^IntUt^ 

Where  separate  suits  are  begun  by 
two  parties  on  a  note  in  which  each 
owns  an  interest,  and  property  mort- 
gaged to  secure  ft  is  seized  on  sepa- 
rate writs  of  sequestration,  and  after- 
ward the'suits  are  consolidated  and 
the  pleadings  amended  appropriately, 
the  defect  of  parties  plaintiff  is  there- 
by cured,  and  it  relates  back  to  the 
filing  of  the  suit,  so  as  to  leave  such 
sequestration  proceedings  In  full 
force  and  effect.  Avery  v.  Popper, 
(Tex.  Civ.  A.)  45  SW  951. 

93.  Castro  V.  Whltlock,  16  Tex.  487. 

94.  Handley  v.  Sprinkle,  31  Mont. 
57.  77  P  296.  3  AnnCas  631;  Ralston 
V.  Aultman,  (Tex.  Civ.  A.)  26  9W 
746  (where,  on  the  consolidation  of 
actions  on  a  note  and  an  account.  It 
was  required  that  the  petition  should 
be  recast  into  one  instrument  show- 
ing clearly  the  amount  claimed  In 
each  action). 

96.  Ilastem  Wisconsin  R.,  etc.,  Co, 
v.  Hackett,  135  Wis.  464,  472,  115 
NW  376,  1136,  1139  (where  the  court 
said:  "Proper  practice  requires  that 
when  suits  are  consolldatea  the  order 
of  consolidation  should  require  the 
title  of  the  cause  and  the  pleadings  to 
be  amended  to  conform'  to  the  order 
of  consolidation.  The  practice  here 
pursued  of  retaining  all  the  original 
and  amended  pleadings  In  each  action 
and  presenting  them  to  the  court  as 
the  pleadings  in  the  consolidated  ac- 
tion cannot  be  approved"). 

ta]  If  %bB  ftftnawUdatlffB  ordw 
does  not  dlnot  a  new  complaint  and 
answer  to  be  served,  an  objection  on 
this  ground  should  be  made  by  an 
appeal  from  the  order  and  cannot  be 
raised  for  the  first  time  upon  the 
trial  of  the  consolidated  action. 
Frit  chard  v.  Edison  Electric  Ilium. 
Co.,  92  App.  Div.  178.  87  NTS  225 
[aff  179  n.Y.  364,  72  NE  243]. 

96.  Handley  v.  Sprinklje,  31  Mont. 
57,  77  P  296,  3  AnnCaa  531. 

"The  complaint  In  the  consolidated 
suit  should  be  the  same  as  If  the 
plaintiff  had  Joined  all  causes  of  ac- 
tion alleged  in  the  original  suits  in 
one  action."  Handley  v.  Sprinkle,  31 
Mont.  57,  64.  77  P  296,  3  AnnCas  631. 

97.  Handley  v.  Sprinkle,  31  Mont. 
S7,  77  P  226.  8  AnnCas  621. 

•8.   Union  Lumber  Co.  v.  Simon, 


150  Cal.  751.  89  P  1077,  1081:  CoehUr 
V.  Quartararo,  16  CaL  A.  662. 115  P 
89.   Percy  v.  Seward,  C  AbbPr  tS. 

T.)  826. 

1.   Woltera  v.  Rossi,  1X6  Cal. 
59  P  143. 

a.  Waterberry  v.  X>eUfleld,  I  CaL 
{N.  T.)  612. 

3.  Oerreln  Barr.  99  SW  944,  3-> 
KyL  978. 

4.  Jones  v.  Jones,  94  N.  C.  111. 

5.  Handley  v.  Sprinkle.  31  Moat 
57.  77  P  296,  2  AnnCaa  631, 

e.  Union  Lumber  Co.  v.  Simon,  13" 
Cal.  7B1,  89  P  1077,  1081. 

7.  Union  Lumber  Co.  v.  Simon,  15* 
Cal.  751.  89  P  1077,  1081;  Coghlan  v 
Quartararo,  15  Cal.  A.  662.  115  P  6S^ 

8.  Mills  V.  Paul,  (Tex.  Civ.  A-)  30 
SW  242. 

9.  La. — ^Vascocu  v.  Woodward, 
La.  Ann.  555;  Lockett  v.  Toby,  10  La. 
Ann.  713;  Lafon  v.  Riviere,  6  Mart  I. 

Mont. — Handley  v.  Sprinkle.  JI 
Mont.  57,  77  P  296.  8  AnnCas  531. 

Tex. — Young  v.  Davidson,  21  Tex. 
153.  Compare  Mllla  v.  Pavl.  (Civ.  Al 
30  SW  24  2. 

Wash. — Heal  v.  Evans  Cre«k  Coal, 
etc..  Co.,  71  Wash.  226,  128  P  n\: 
Peterson  v.  Dillon,  27  Wash.  78,  IT 
P  397. 

Wis.— Allen  v.  MciRae,  1Z2  Wis. 
246.  250.  100  NW  12  [cit  CycJ:  Capnn 
V.  Adams  County,  43  WSsl  fill. 

See  Schallenberg  v.  Kroeger,  77 
Nebr.  738.  110  NW  664  (where,  al- 
though separate  decrees  were  entered 
Instead  of  one.  It  was  held  that  this 
was  a  mere  matter  of  form  and  that 
they  cbnatltuted  In  fact  a  single  de- 
cree disposing  of  the  issues  in  a 
single  controversy). 

[a]  JnOfuont  nnno  pro  ta&r— 
Where  separate  verdicts  are  rendered, 
and  one  hu  not  been  carried  Into 
Judgment,  the  court  may  order  the 
entry  of  Judgment  nunc  pro  tunc. 
Mills  V.  Paul,  (Tex.  Civ.  A.)  30  SW 
242. 

[b]  A  eoawUMatHm  «f  Mvml 
mvptia*  between  tha  aama  parties  will 
authorise  the  court  to  rmosr  a  Jndr- 
ment  for  the  entire  amount  against 
the  auretlea  in  the  several  appeal 
bonda,  If  the  same  persons  are  sure- 
tlea  in  all  the  bonds.  Wetumpka, 
eta,  R.  Co.  V.  BIpcliaBi.  B>ik  8S7. 
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settle  all  of  the  issues  involTed."* 

li  353]  8.  In  EonitrrHU  III  OenanL  Wlule  the 
rule  seems  to  be  otherwise  triUi  regard  to  the  eon- 
soUdation  in  eode  states  of  difEerent  aetiiuiB  of  an 
eqnitaUe  nature,"  it  is  ordinaiily  held  that  the 
effect  of  a  consolidation  of  suits  in  equity  is  differ- 
ent from  the  effect  of  a  consolidation  at  law"  and 
amounts  praetieal^  to  no  more  than  a  trial  of  the 
different  suits  at  the  same  time."  The  eases  pre- 
serve their  separate  identity,"  uid  are  to  be  deter- 
mined exactly  as  if  they  were  heard  sq^arately/' 
The  eonsolidation  does  not  make  the  parties  in  one 
suit  parties  to  the  othor/'  or  change  the  issues  in 
the  reflective  e^scBj"  or  alter  the  r^ts  of  the  par- 
ties," which  must  still  turn  upon  the  pleadings, 
proof,  and  proceedings  in  the  respective  cases.'" 
The  consolidation  may,  however,  render  ineffectual 
objections  which  might  otherwise  have  been  made 
with  r^rard  to  the  separate  suitB  or  raoceedings 
therein.'**  It  follows  from  the  genraal  effect  of  the 
consolidation  that  an  appeal  in  one  ease  will  not 
necessarily  bring  up  the  others;*^  but  where  by 
agreement  the  different  suits  are  tried  as  one  suit 
upon  the  same  evidence,  which  is  presOTved  in  one 
eommon  certificate  of  evidence,  they  may,  although 
separate  decrees  were  rendered,  be  reviewed  in  the 
same  manner  as  one  case.^ 

354]   b.  Pleadings.   A  consolidation  in  equity 


does  not  change  the  rules  of  equity  pleading,"  or 
make  the  pleadings  in  one  suit  a  past  of  the  plead- 
ings in  the  other.^*  Each  case  must  still  be  deter- 
mined upon  its  own  pleadii^,"  and  the  consolida- 
tion does  not  render  admissions  of  the  pleadings 
ineffectual  as  ap^ed  to  the  particular  eases  in  whieh 
they  were  made. 

[i  366;|  e.  Evidence.  Except  in  so  far  as  the 
evidence  in  one  suit  u  by  order  of  the  court  treated 
as  evidence  in  both"  the  evidence  in  one  case  is  not 
iftdopted  in  the  other,"  but  each  case  must,  be  tried 
upon  its  separate  and  proper  proof  and  ttie  parties 
in  each  case  have  a  right  to  object  to  the  admission 
of  any  improper  evidence  in  their  ease,*  although 
it  seems  that  evidence  taken  after  the  consolidation 
and  not  so  (Ejected  to  would  be  evidence  in  each 
case.** 

[i  S66]  d.  Dteiea.  The  decree  should  be  so 
framed  as  to  conserve  all  the  rights  of  the  parties 
in  the  causes  united."  Ordinarily  the  determihatioo 
should  be  evidenced  by  separate  and  distinct  de- 
crees," Mid  a  decree  in  one  suit  will  not  be  r^^uded 
as  a  decree  in  the  other  unless  so  directed." 

[$  367]  S.  Legal  and  Eaoltable  Causes.  If  le^al 
and  equitable  actions  are  consolidated  they  should 
be  tried  in  the  same  manner  as  though  such  causes 
had  been  joined  in  the  same  complaint;"  and  accord- 
ing to  the  nature  of  the  issues  involved  and  relief 


la  Handler  v.  Sprinkle,  31  Mont. 
67,  77  P  296,  3  AnnCas  531  and  note; 
Western  Bt-ldre,  etc.,  Co.  v.  Cheyenne 
County,  90  ifebr.  748,  184  NV?  620 
[mod  91  Nebr.  20S,  136  NW  861;  Heal 
V.  Bvans  Creek  Coal,  etc.,  Co.,  71 
Wash.  225,  128  F  211. 

ta]  AdjuatlBtf  ftcoo«nt».~-Where 
a  waterworks  company  sues  for  hy- 
drant rentals,  and  a  city  sues  for 
taxes  due  It,  as  It  Is  authorized  to 
do.  and  the  actions  are  consolidated, 
it  Is  proper  to  adjust  the  accounts 
between  the  '  parties.  Owensboro 
Waterworks  Co.  v.  Owensboro,  74  SW 
685,  24  KyL  2530,  75  SW  268.  26  KyL 
434. 

11.  Peterson  v.  Dillon.  27  Wash. 
78,  85,  67  P  397  (where,  on  a  consoli- 
dation under  the  code  system  of 
pleadlniT,  of  two  actions  Hi  an  equi- 
table nature,  the  court  uld^  "When 
these  two  actions  were  consolidated, 
from  thenceforth  ther  fsonatltuted 
but  a  single  action,  and  but  one  trial 
could  be  nad,  and  but  one  Judgment 
entered"):  Eastern  Wisconsin  R., 
etc.,  Co.  V.  Hackett,  135  Wis.  464, 
472,  116  NW  376.  1136,  1189  (where, 
on  a  consolidation  of  two  Injunction 
suits,  the  court  said:  "Proper  prac- 
tice requires  that  when  suits  are 
consolidated  the  order  of  consolida- 
tion should  require  the  Utle  of  the 
cause  and  the  pleadings  to  be 
amended  to  conform  to  the  order  of 
consolidation.  The  practice  here  pur- 
sued of  retaining  all  the  original 
and  amended  pleadings  in  each  action 
and  presenting, them  to  the  court  as 
the  pleadings  In  the  consolidated  ac- 
tion cannot  be  approved").  See  also 
supra  it  349-352. 

la.  Handley  v.  Sprinkle,  81  Mont. 
67,  77  P  296,  8  AnnCas  531.  See  also 
cases  Infra  notes  13-19. 

15.  Holmes  v.  U.  S.  Fire  Ins.  Co.. 
142  Fed.  863;  Toledo,  etc..  R  Co.  v. 
Continental  Trust  Co.,  95- Fed.  497, 
86  CCA  155;  Handley  v.  Sprinkle,  31 
Mont.  57,  77  P  296,  8  AnnCas  631; 
Masson  v.  Anderson,  8  Baxt.  (Tenn.) 
290. 

14.  Holmes  V.  U.  S.  Fire  Ins.  Co., 
142  Fed.  863. 

16.  Holmes  v.  U.  S.  Fire  Ins.  Co., 
142  Fed.  863:  Masson  v.  Anderson,  8 
Baxt.  (Tenn.)  290. 

18.  Toled<^  etc.,  -R.  Co.  t.  Contl- 
nenul  Trust  Co.,  96  Fed.  497.  86 
CCA  16S;  Ogbum  v.  Dunlap,  9  Iiea 
(Tenn.)  lU;  SrtiU  v.  Deelcerd.  4  Bast. 
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(Tenn.)  497;  Masson  t.  Anderson,  3 
Baxt.  (Tenn.)  290;  Brevard  v.  Sum- 
mar,  2  Helsk.  (Tenn.)  97. 

IT.  Los  Angeles  Pressed  Brick  Co. 
V.  Higglns,  8  Cal.  A.  614,  97  P  414, 
420 ;  Masson  v.  Anderson,  8  Baxt. 
(Tenn.)  290. 

18.  Toledo,  etc.,  R.  Co.  v.  Con- 
tinental Trust  Co..  95  Fed.  497,  36 
CCA  156:  Ogbum  v.  Dunlap,  9  Lea 
(Tenn^  162;  Mowry  v.  Davenport,  6 
Lea  (Tenn.)  SO. 

18.  Toledo,  etc.  R  Co.  v.  Conti- 
nental Trust  Co.,  96  Fed.  497,  86  CCA 
156;  Ogbum  v..Dunlap,  9  Lea  (Tenn.) 
182;  Mowry  v.  Davenport,  6  Lea 
(Tenn.)  80. 

90.  Wllklns  V.  Oibson,  113  Oa.  31. 
38  SB  874,  84  AmSR  204  (holding  that 
a  refusal  to  require  plaintiff  to  elect 
whether  he  would  prosecute  a  claim 
case  or  an  equitable  proceeding  Is 
not  erroneous  where  the  two  causes 
were  subsequently  consolidated) j 
SwekBon  v.  ESxchange,  etc..  Bank,  8 
Lea  (Tenn.)  718  (holding  that  an 
objection  that  a  creditor  of  an  in- 
solvent corporation  flled  his  bill  for 
his  own  use  only  le  obviated  by  the 
consolidation  of  the  bill  with  another 
bill  filed  on  behalf  of  all  creditors). 

31.  Hatcher  v.  Royster,  14  Lea 
(Tenn.)  222;  Ogbum  v.  Dunlap,  9  Lea 
(Tenn.)  162.  See  alsd  Tharpe  v. 
Dunlap,  4  Helsk.  (Tenn.)  674. 

88.  Chicago,  etc.,  R.  Land  Co.  v. 
Peck.  112  III.  408. 

83.  Toledo,  etc,  R.  Co.  v.  Conti- 
nental Trust  Co.,  96  Fed.  497,  86  CCA 
155;  Ogbum  v.  Dunlap,  9  Lea  (Tenn.) 
1 62 ;  Mowry  v.  Davenport,  6  Lea 
(Tenn.)  80. 

34.  Maason  v.  Anderson,  8  Baxt. 
(Tenn.)  290.  But  see  Bowles  v.  Schoen- 
berger,  2  B.  Mon.  (Ky.)  372  (hold- 
ing that  where  the  different  suits 
are  understood  and  Intended  to  be 
but  one  and  are  tried  as  such,  an 
allegation  In  one  bill  will  inure  to 
the  benefit  of  plaintiff  in  the  other). 

35.  Hatcher  v.  Royster,  14  Lea 
(Tenn.)  222;  Mowry  v.  Davenport,  6 
Lea  (Tenn.)  80:  Mftsson  V.  Anderson, 
3  Baxt.  <Tenn.)  290. 

ae.  Lob  Angeles  Pressed  Brick  Co. 
V.  Hlgglna,  8  Cal.  A.  614,  97  P  414, 
420.  , 

ST.  Toledo,  etc,  R.  Co.  v.  Conti- 
nental Trust  Co.,  96  Fed.  497,  86  CCA 
165. 

88.  Toledo,  eta,  R.  Co.  v.  Conti- 
nental Ins.  Co.,  96  Fed.  497,  80  CCA 


155;  Hatcher  v.  Royster,  14  Lea 
(Tenn.)  222;  Lofland  v.  Coward,  12 
Heisk.    (Tenn.)  646. 

89.  Hatcher  v.  Royster,  14  Lea 
(TennJ  222:  Mowry  v.  Davenport,  6 
Lea  (Tenn.)  80. 

30.  Hatcher  v.  Royster,  14  Lea 
(Tenn.)  222. 

31.  See  Hatcher  V.  Royster,  14  Lea 
(Tenn.)  222. 

38.  Tharp  v.  Cotton,  7  B.  Mon. 
(Ky.)  636.  See  also  CBannon  V. 
Roberts,  2  Dana  (Ky.)  64. 

 Tal    psTtbnilMr  pvovlalons. — (1) 

Where  an  action  to  have  a  deed  de- 
clared a  mortgage  and  an  action  to 
foreclose  a  chattel  mortgage  are  con- 
solidated, the  decree  should  -limit  the 
amount  to  be  made  by  the  sale  of 
the  mortgaged  personalty  to  the  sum 
for  which  the  chattel  mortgage  was 

flven.  Danlelson  v.  Qude,  11  Colo.  87 
7  P  283.  (2)  Where  a  decree  In  a 
series  of  equity  suits  which  have  been 
consolidated,  and  In  which  has  been 
litigated  the  validity  of  a  sale  by  one 
insurance  company  to  another  of  all 
its  property  and  iranchlses,  and  the 
claims  of  various  original  and  In- 
tervening parties,  to  a  fund  realized 
from  such  sale,  sets  aside  the  sale 
and  refers  the  causes  to  the  auditor 
to  state  Bii  account  and  report  upon 
the  various  claims,  all  certificate 
holders  in  the  selling  company  may 
present  their  Claims  to  the  auditor* 
and  have  them  adjudicated,  (jllbert 
V.  Washington  Ben.  Endowment 
Assoc.,  10  App.  (D.  C.)  316. 

33.  Toledo,  etc..  R.  Co.  v.  Conti- 
nental Trust  Co.,  95  Fed.  497,  36  CCA 
155.  See  also  Midland  R.  Co.  v. 
Island  Coal  Co.,  126  Ind.  384.  26  NE  6S. 

ffa]  A  deore*  made  In  one  cans* 
irlor  to  coiisolldati<»i  or  the  proceed- 
ngs  thereunder  Is  not  vacated  by  a 
decree  in  the  other  made  thereafter; 
but  all  will  be  subject  to  the  revision 
and  control  of  the  court  In  which 
they  originated  until  finally  ratified 
or  annulled.  HoUhaus  v.  Nicholas,. 
41  Md.  241. 

34.  Toledo,  etc,  R  Co.  v.  Conti- 
nental Trust  Co.,  96  Fed.  497,  36  CCA 
155. 

35.  Handley  v.  Sprinkle,  31  Mont. 
57,  77  P  296,  8  AnnCas  531;  Hewlett 
V.  Martin,  3  Oh.  Dec  (Reprint)  113, 
3  WklyLGas  266. 

[a]  Waive*  of  wivltaltle  Mll«f^ 
It  haa  been  held  that  where  a  suit 
for  an  Injnnetlon  ayd^da mages  ^or  a. 
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demanded  the  court  may  sabmit  the  eases  as  con- 
solidated to  the  same  jury  "  or  try  them  as  one  case 
vithout  a  jury." 

[$  358]  4.  In  the  Federal  Oonrta.  In  the  federal 
courts,  although  the  statutes  expressly  authorize 
them  to  "consolidate"  actionB,"^  the  effect  of  the 
so-called  consolidation  differs  from  that  above 
stated,  in  the  case  of  a  technical  consolidation  at 
law,^  and,  as  in  the  equity  practice,***  amounts  to  no 
more  than  a  trial  of  the  several  actions  together.*'^ 
Under  the-  practice  in  these  courts  each  of  the  sev- 
eral actions  consolidated  preserves  its  separate  iden- 
tity," and  while  they  are  all  tried  together,  each  is 
treated  as  a  separate  action  and  different  verdicts 
and  judgments  or  decrees  are  rendered.*'  The  con- 
solidation does  not  prevent  a  dismissal  of  one  of 
the  actions,**  or  affect  the  number  of  challenges  to 
jurors  to  which  the  parties  an  entitled;*'  and  sev- 
eral writs  of  error  are  neoessary  for  a  review  of  the 
juc^ents  rendered.*' 

359]  H.  Vacating  or  Setttng  Aside  Oonsolida- 
tlcm.  The  power  to  consolidate  includes  the  power 
to  vacate  or  set  the  eonsolidation  aside  ;*'  and^  the 
exercise  of  this  power  will  not  be  revised  unless 
prejudice  has  resnlted.^  A  party  seeking  to  have 


the  order  of  consolidation  rescinded  mnst'  show  that 
it  was  made  in  disregard  of  his  protest  or  present  a 
reasonable  excuse  for  not  making  seasonable  objec- 
tion.*' A  plaintiff  who  has  been  compelled  to  pay 
accrued  costs  as  a  condition  of  consolidation  may 
be  permitted  to  withdraw  from  the  consolidation  at 
his  election  and  an  order  erroneously  consolidating 
an  action  of  which  the  court  has  jurisdiction  with 
one  forbidden  by  statute  may  be  disr^arded  and 
the  former  action  proceeded  with  as  if  the  order  had 
not  been  made.°^ 

360]  I.  Objections,  Exceptions,  and  Review. 
An  order  of  the  court  in  regard  to  the  consolidation 
of  actions  cannot  be  objected  to  or  assigned  as 
error  by  a  party  at  whose  instance  the  oMer  was 
made,"  or  who  consented  thereto,*"  or  who  did  not 
become  a  party. until  after  the  consolidation.'^  Ob- 
jections should  also  be  made  at  the  time  of  the 
order,'"  and  will  not  ordinarily  be  available  if  the 
order  was  acquiesced  in  at  the  time  it  was  made, 
and  no  seasonable  objection  was  thereafter  inter- 
posed.*^ In  any  event  the  objection  must  be  inter- 
posed in  the  trial  court,  and  cannot  be  made  for  the 
first  time  on  appeaL*^  If  a  consolidation  ordered  is 
nnanthorised,  as  where,  the  eonditiims  essential  to  a 


nuisance  fa  consolidated  with  an  ac- 
tion by  the  same  plaintiff  against  the 
same  defendant,  for  damages  for  a 
continuation  oi  the  nuisance,  end 
transferred  to  the  law  side  of  the 
court  upon  plaintiff's  application,  he 
thereby  waives  the  equitable  relief 
asked  for  In  the  flrst  action  and  makes 
the  consolidated  action  one  merely 
for  the  recovery  of  damages.  Pritch- 
ard  V.  Edison  Electric  Ilium.  Co^ 
»2  App.  Dlv.  178.  87  NTS  226  [aff 
179  Vf.  r.  864,  72  NE  248]. 

Se.  White  v>  Interstate  Bldp.,  etc., 
Assoc.,  106  Oa.  146.  32  SE  26. 

87.  Twogood  V.  Allee,  12B  Iowa 
69.  99  NW  288:  Evans  v.  McConnell, 
99  Iowa  326,  68  NW  670.  «8  NW.790. 
See  also  Chandler  v.  Franklin,  6S 
8.  C.  644.  44  SE  70. 

88.  See  Bupra  !  S14. 

38.  Keep  V.  'Indianapolis,  etc,  R. 
Co.,  10  ^ed.  454,  466.  t  McCrary  302 
(where  the  court.  In  explalnlngr  the 
practice  In  the  federal  courts  under 
the  act  of  1813,  now  Rev.  St.  i  821, 
authorlcinff  the  federal  courts  to 
"consolidate"  causes,  said:  "It  must 
be  said,  however,  that  there  may  be 
a  difference  between  the  consolida- 
tion of  caaes  to  be  tried  as  one  case, 
and  the  trial  of  separate  cases  be- 
fore the  same  jury  at  the  same  time. 
Many  of  the  authorities  and  text- 
writers  do  not  note  the  distinction, 
and  few  mak*  any  referenoe  to  the 
act  of  181»">.  ^ 

fal  BSsot  at  itnnMfnmtMmt  < 
"Such  consolidation  la  primarily  but 
an  expedient  adopted  for  savlnv  costs 
and  delay.  Each  record  Is  that  of  an 
Independent  suit,  except  In  so  far 
as  the  evidence  In  one  la.  by  order  of 
the  court,  treated  as  evidence  In  both. 
The  consolidation  does  not  change 
the  rules  of  equity  pleading,  nor  the 
rights  of  the  parties,  as  those  rights 
must  still  turn  on  the  pleadings, 
proofs,  and  proceedings  In  their  re- 
spective suits.  The  parties  In  one 
suit  do  not  thereby  become  parties 
In  the  other,  and  a  decree  in  one  is 
not  a  decree  in  the  other,  unless  so 
directed.  It  operates  as  a  mere  car- 
rying on  together  of  two  separate 
suits  supposed  to  involve  Identical 
Issues,  and  Is  Intended  to  expedite 
the  hearing  and  diminish  the  ex- 
pense," Toledo,  etc,  R.  Co.  v.  Con- 
tinental Trust  Co.,  96  Fed.  497.  606, 
36  CCA  166.  See  also  New  York  Mut. 
L.  Ins.  Co.  v.  HlUmon,  146  U.  S.  285, 
S98,  12  set  909.  3«  h.  ed.  706  (where 
the  court  said:  "But  although  the 
defendants  might  lawfully  be  com- 
psUsdi,  at  the  discretion  of  the  court. 


to  tr>r  the  cases  together,  the  causes 
of  action  remained  distinct,  and  re- 
quired separate  verdicts  and  Judg- 
ments; and  no  defendant  could  be 
deprived,  without  its  consent,  of  any 
right  material  to  Its  defence,  whether 
by  way  of  challenge  of  Jurors,  or  of 
objection  to  evidence,  to  which  it 
would  have  been  entitled  If  the  cases 
had  been  tried  separately"). 

40.  See  supra  IS  363-356. 

41.  Toledo,  etc.,  R.  Co.  v.  Conti- 
nental Trust  Co.,  96  Fed.  497,  36  CCA 
156;  Keep  v.  Indianapolis,  etc.,  R.  Go., 
10  Fed.  454,  8  McCrary  302. 

48.  New  York  Mut.  L.'  Ins.  Co.  v. 
Hlllmon,  146  U.  8.  286,  12  SCt  909. 
36  L.  ed.  706:  Toledo,  etc.,  R.  Co.  v. 
Continental  Trust  Co..  96  Fed.  497. 
36  CCA  155;  Keep  v:  Indianapolis, 
etc..  R.  Co.,  ID  Fed.  454,  3  McCrary 
302. 

43.  New  York  Mut.  L.  Ins.  Co.  v. 
Hlllmon.  146  U.  S.  285.  12  SCt  909. 
36  L.  ed.  706;  American  Trust,  etc.. 
Bank  v.  Zelgler  Coal  COa.166  Fed.  84. 
91  CCA  72:  Butler  v.  Bvenlne  Post 
Pub  COj  148  Fed.  821.  78  CCA  611; 
Union  Pac.  R.  Co.  v.  Johes,  49  Fed. 
343,  1  CCA  282:  Keep  V.  Indianapolis, 
eta.  R.  Co..  10  Fed.  464,  8  McCrary 
308. 

44.  TounE  V.  Orand  Trunk  R.  Co., 
9  Fed.  348,  fo  Blss.  550  (holdlns  that 
where  several  actions  by  the  same 
plaintiff  against  the  same  defendant 
are  consolidated,  the  consolidation 
will  not  prevent  plaintiff  from  dis- 
continuing one  of  such  actions  and' 
having  It  dismissed). 

48.  New  York  Mut.  L.  Ins.  Co.  v. 
Hlllmon,  145  U.  S.  286.  12  SCt  909,  36 
I,,  ed.  70*  (holding  that  where  actions 
aerainst  several  defendanth  are  con- 
solidated, defendant  In  each  action  Is 
entitled  to  the  same  number  of  chal- 
lenges to  Jurors  as  If  his  case  had 
been  tried  separately)  ;  Butler  v.  Even- 
ing Post  Pub  Co.,  148  Fed.  821,  78 
CCA  511  (holding  that  both  plalntlfTs 
and  defendants  In  the  consolidated 
actions  are  entitled  to  the  same  num- 
ber of  challenges  to  Jurors  as  It  the 
cases  had  been  tried  separately).  But 
see  Connecticut  Mut.  L.  Ins.  Co.  v. 
Hlllmon,  188  U.  6.  208.  23  SCt  294, 
47  L.  ed.  446  (where  It  Is  said  that 
the  weight  of  authority  Is  to  the 
effect,  that  on  a  consolidation  of  dif- 
ferent cases  brought  by  the  same 
plaintiff  against  different  defendants 
the  rights  of  the  different  defendants 
in  regard  to  ehallenins  to  Jurors 
should  not  be  Impairra  by  the  con- 
solidation, but  that  plaintiff  should 
be  rMtrieted  to  ths  uumbsr  of  chal- 


lenges to  which  he  would  be  entitled 
In  a  single  action). 

48.  American  Trust,  etc..  Bank  v. 
Zelgler  Coal  Co..  166  Fed.  34,  91  CCA 
72. 

47.  Young  V.  Qray.  66  Tex.  99: 
Cohen  v.  Bulkeley,  6  Taunt.  165.  I 
ECI,  92,  128  Reprint  660.  See  also 
Williams  V.  Bugg,  10  Mo.  A.  686: 
Mills  V.  Paul,  (Tex.  Civ.  A.)  30  SW 
242. 

[a]  But  a  oonsolidatlOB  win  ^ot 
lie  ooasldend  as  vacated  or  set  aside 
merely  because  different  verdicts  and 
judgments  were  rendered.  Hilts  V. 
Paul,  (Tex.  Civ.  A.)  30  flW  S48:  Wen- 
atchee  First  Nat.  Bank  v.  Fowler,  51 
Wash.  638,  99  P  1034.  ■ 

48.  Young  V.  Gray,  65  Tex.  99. 
See  also  Central  Nat.  Bank  v.  Hume, 
14  D.  C.  360,  51  AmR  780. 

4B.  Scott  V.  Farmers',  etc,  Nat. 
Bank,  (Tex.  Clv.  A.  190t>  «S  SW  485, 
491.  6?  SW  343  [rev  on  other  grounds 
97  ¥ex.  81,  76  SW  7,  104  AmBR  836]. 

BOh  Hatcher  v.  Chambersburg  Nat. 
Bank.  79  Oa.  642,  5  SE  109.^ 

61.  Wlltard  Mfg.  Co.  V.  Tlemey, 
130  N.  C.  611.  41  SB  871.  ^ 

BS.  Union  Pac.  R.  Co.  v.  Jones.  49 
Fed.  343,  1  CCA  282;  Handley  v. 
Sprinkle,  SI  Mont.  67,  77  P,  296,  3 
AnnCas  631;  Poston  v.  Williams,  8 
Tex.  2S1:  Mills  v.  Paul,  (Teoc  Clv.  A.) 

30  SW  242.  •  T... 
53.   Rosenthal    V.    Ives,    8  Ida. 

(Hash.)  265.  12  P  904,   

[a]  Failles  who  havs  affVMd  to 
ooBSoUdate  cannot  object  to  an  award 
under  the  agreement  for  Informality. 
Bemus  v.  Qulggle.  7  Watts  (Pa.)  362. 

[b]  ITo  ootnplalat  oaa  be  mad*  uf 
the  consolidation  by  one  who  has  had 
a  motion  to  rescind  the  order  disal- 
lowed.   Lockhart   v.  Harrell,   6  La- 

^^54.  Russell  v.  Chicago  Tfust,  ett. 
Bank.  139  111.  638,  29  NB  87,  17  LRA 
345;  Leslie  v.  ElUott.  ««  Tex.  CSV.  A 
578,  64  SW  1037. 

58.  Jones  v.  Jones,  94  N.  C.  Ill- 
86.  Jones  v.  Jones,  94  N.  C.  Ill; 
Moore  v.  Francis,  17  Tex.  28;  Scott 
V.  Farmers',  etc,  Nat.  Bank,  (Tel. 
Clv.  A.)  66  SW  486;  Traders'  Nat 
Bank  v.  Frey.  14  Tex.  CW.  A.  403.  37 
SW  672 

'  57.  Wolters  v.  Rossi.  126  Cal.  644. 
69  P  148;  Bangs  v.  IHinn,  66  Cal.  72. 
4  P  968:  Russell  Chicago  Trust, 
•tc.  Bank,  139  111.  688,  29  NB  37.  ll 
LRA  345;  Turley  v.  Barnes,  131  Ho. 
648,  33  SW  172;  Handley  v.  Sprinkle, 

31  Mont.  67, '77  P  29<.  8  AnnOu  681. 
See  also  Appeal  and  Error  [8  Cyc 
<78]. 
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consolidation  do  not  exist,*"  the  action  of  the  court, 
if  excepted  to,  is  the  proper  sabjeet  of  an  assign- 
ment of  error,"  and  may  constitute  a  sufficient 
ground  for  a  reversal  of  the  jndgment  rendered  in 
the  consolidated  action but  in  so  far  as  the  action 
of  the  court  is  discretionaiy,  it  will  not  be  reviewed 
unless  its  discretion  was  manifestly  abused,"^  and 
although  the  eonsolidation  may  have  been  techni- 
cally erroneous,  the  judgment  will  not  be  reversed' 
on  this  account,  where  the  eonsolidation  does  not 
appear  to  have  been  in  any  way  prejudicial  to  the 
rights  of  the  complaining  party.^  It  has  been  held 
tluit  the  action  of  the  court  in  ordering  a  eonsolida- 
tion may  be  reviewed  either  on  an  appeal  from  the 
order,**  or  on  an  appeal  from  the  jndgment  ren- 
dered in  the  eonsoUdated  action.**  Where  the  court 
refused  to  consolidate,  it  vill  be  presumed  that  its 
action  wais  proper,  where  the  record  does  not  show 
the  nature  of  the  other  action,**  or  that  the  consoli- 
dation was  necessary.** 

[$  361]  J.  Quasi  OonsoUdation— 1.  In  OeneiaL 
The  practice  under  what  is  termed  the  "consolida- 
tion rule"  or  "quasi  consolidation, is  for  the 
court,  in  cases  where  different  actions  involving  the 


same  parties  and  subject  matter  are  pending,  to 
enter  a  rule  that  one  of  such  actions  shall  be  tried 
as  a  test  case,  and  the  others  be  governed  by  the 
determination  of  the  case  tried.**  The  object,  as  in 
the  case  of  consolidation  proper,**  is  to  avoid  a  mul- 
tiplicity of  actions  and  the  unnecessary  accumulA- 
tion  of  coats."*  Such  a  rule  is  proper  where  the 
issues  involved  in  the  different  actions  are  such 
that  a  decision  in  one  of  them  may  properly  be 
taken  as  decisive  of  the  others/^  but  not  otherwise.^' 

[f  362J  2.  Application  or  Agreement.  A  con- 
solidation rule  is  ordinarily  made  pursuant  to  an 
agreement  of  the  parties;"  bnt  may  be  made  upon 
the  application  of  either  plaintiff  or  defendant/* 
and  the  court  may  in  a  proper  case  make  a  rule  for 
tfiis  trial  of  one  case  and  a  stay  of  proceedings  in 
the  others,  at  the  instance  oiC  one  party  who  ^frees 
to  be  bound  by  the  result,  notwithstan^ng  the  other 
party  objects ;™  bnt  the  result  of  the  test  ease  will 
not  be  bmding  upon  the  adverse  party  without  his 
consent  as  to  the  aetiras  other  tiian  the  one  tried,** 
and  the  court  cannot  by  its  order  require  that  he 
shall  be  so  bound." 

[$  363]   3.  Terms  and  Oonditiona.  The  court  in 


58.    See  supra  S  318. 

69.  Defiance  Frutt  Co.  v.  Fox.  76 
N.  J.  L.  482.  70  A  460. 

SO.  Smith  V.  Smith,  22  Colo.  480, 
46  P  128,  65  AmSR  142,  84  LRA  49; 
Priddy  v.  Mackenzie,  205  Mo.  181,  103 
SW  968:  Winters  v.  St.  Louis,  etc..  R. 
Co.,  124  Mo.  A.  600,  101  SW  lllS. 

n.    See  8m>ra  !  316. 

es.  Ida. — Rosenthal  t.  Ives,  2  Ida. 
(Hash.)  265,  12  P  904. 

111. — Russell  V.  Chicaico  Trust,  etc.. 
Bank,  139  III.  638,  29  87,  17  LRA 
345. 

Mich. — Miller  V.  McLau^Iln,  141 
Mich.  433,  104  NW  780. 

N.  T. — Matter  of  Shlpman,  82  Hun 
lOS,  31  NTS  671;  In  re  Hodgmen,  10 
NTS  491. 

Oh.— Brigel  v.  Creed,  65  Oh.  St.  40, 
«0  NB  991. 

a  D.— In  re  Olson,  17  S.  D.  1,  94 
NW  421. 

Tex. — ^Tounff  v.  Gray.  65  Tex.  99; 
Moore  v.  Francis,  17  Tex.  28:  Leslie 
V.  Snilott,  (CIv.  A.)  64  SW  1037. 

[a]  Owta  lnoaTx«a,~(l)  An  ex- 
ceptfon  grounded  upon  the  Increaaed 
costs  Incurred  by  a  delay  in  ordering 
several  actiona  to  be  consolldateu 
will  not  be  sustained.  Morrison  v. 
Baker,  91  N.  C  76.  (2)  No  error  can 
be  assigned  on  the  refusal  of  the 
court  to  order  consolidation,  unless 
it  appears  that  costs  were  thereby 
unnecessarily  created  and  taxed  to 
defendant.  Brigel  v.  Creed,  6S  Oh.  St. 
40.  <0  NB  991. 

lb]  Xioss  of  tbam. — ^Wbere  a  par- 
ty's rlehts  may  be  protected  in  a 
conBoUdated  suit,  he  cannot  object  to 
the  order  of  consolidation  on  the 
rround  that  he  could  have  been  made 
a  party  by  amendment  to  the  original 
bin,  although  some  time  might  nave 
been  gained  had  he  been  brought  in 
by  amendment.  Miller  v.  McLaugh- 
lin, 141  Mich.  483,  104  NW  780. 

Lc]  Sefeots  oared  by  trial. — ^In 
case  of  improper  consolidation,  re- 
quiring a  petition  in  one  case  to 
stand  as  a  counterclaim  In  the  other. 
Informalities  in  the  counterclaim  as 
In  seeking  cancellation  Instead  of 
damages  are  cured  by  trial.  Burck- 
hardt  V. '  Burckhardt,  36  Oh.  St.  261. 

63.  Winnlnghoff  v.  Wtttig,  64  Wis. 
180,  24  NW  912  (holding  that  an  order 
directing  a  consolidation  of  actions  is 
appealable). 

M.  Defiance  Prult  Co.  v.  Fox,  76 
N.  J.  L.  482,  70  A  460. 

66.  Webb  v.  Trescony,  76  Cal.  621, 
18  P  796. 

eo.  Adams  v.  Mineral  X>ev.  Co., 
(^)  118  SW  624. 

n.   See  supra  I  308. 

as.   U.  8.— New  York  Hut.  U  Um. 


Co.  V.  Hillmon,  145  U.  S.  285,  36  L.  ed. 
706:  Andrews  v.  Spear,  1  P.  Cas.  No. 
379,  2  Bann.  &  A.  602,  4  Dill.  470. 

Iowa. — Vlele  v.  Germanla  Ins.  Co., 
26  Iowa  9,  96  AmD  83. 

N.  J.— Lee  v.  Kearny  Tp.,  42  N.  J. 
L.  543;  Den  v.  Smith,  9  N  J.  L.  335. 

N.  'T.' — Jackson  v.  Stiles,  5  Cow. 
282;  Jackson  V.  Shauber.  4  Cow.  78; 
Thompson  v.  Shepherd,  9  Johns.  262 ; 
Camman  v.  New  York  Ins.  Co.,  1  Cal. 
114,  Col.  &  C.  Cas.  188. 

Eng. — Anderson  v.  Boynton.  13  Q. 
B.  308,  66  BCL  308,  116  Reprint  1281; 
Anderson  v.  Towgood,  1  Q.  B.  245,  41 
ECL  522,  113  Reprint  1123;  Amos  v. 
Chadwlck,  9  Ch.  D.  459;  Bennett  v. 
Bury,  5  C.  P.  D,  839;  Holllngsworth  v. 
Brodrlok,  4  A.  &  R  646,  31  ECL  287, 
111  Reprint  980;  Doyle  v.  Douglas,  4  B. 
&  Ad.  B44,  24  ECL  240,  110  Reprint 
560;  Hod8on>  v.  Richardson,  3  Burr. 
1477,  97  Reprint  936;  Lewis  Barkes, 
4  C.  R  N.  a  330,  93  ECL  380,  140  Re- 
print 1112;  Syers  v.  Plckerselll.  27  L. 
J.  Exch.  S;  Bartlett  v.  Bartlett.  4  M. 
&  a.  269,  43  ECL  14&,  134  Reprint 
110;  Sharp  v.  I^ethbrldge,  4  M.  &  Q. 
87,  43  ECL  29.  134  Reprint  16. 

Ont. — Vaughan  Road  Co.  v.  Fisher, 
14  Ont.  Pr.  840;  Niagara  Grape  Co.' 
V.  Nellis.  13  Ont  Pr.  179;  Taylor  v. 
Bradford,  9  Ont.  Pr.  860. 

[a]  Aassssmsnt  of  separate  daiu- 
ans,— Where  the  pleadings  byplain- 
tflt  against  diflerent  defendants  and 
the  main  Issue  are  identical,  but  If 
a  cause  of  action  Is  made  out  sepa- 
rate damages  must  be  assessed,  on 
motion  to  consolidate  one  of  the  ac- 
tions may  be  ordered  to  be  tried  as 
a  test  case,  and  proceedings  in  the 
others  stayed.  Vaughan  Road  Co.  v. 
Fisher.  14  Ont.  Pr.  340. 

[b1  On  appeals  in  different  teases 
involving  the  same  question,  the 
court  may  make  one  a  test  case  and 
stay  proceedings  in  the  others  until 
that  appeal  Is  disposed  of.  Bodl  v. 
Crow's  Nest  Pass  Coal  Co.,  9  Brit. 
Col.  332. 

69.    See  supra  I  309. 

70i  Anderson  v.  Boynton,  13  Q.  B. 
308,  66  E.  C.  L.  808,  116  Reprint 
1281;  Sharp  v.  Lethbrldge.  4  M.  &  G. 
37,  48  ECL  29,  134  Reprint  16. 

71.  Vlele  V.  Germanla  Ins.  Co.,  26 
Iowa  9,  96  AmD  83;  Sharp  v.  Leth- 
brldge, 4  M.  &  G.  37,  43  ECL  29,  1S4 
Reprint  16;  Morton  v.  R.  Co.,  8  Ont. 
L.  372,  3  OntWR  704,  640;  Vaughan 
Road  Co.  V.  Fisher,  14  Ont.  Pr.  340. 

[aj  DUfsrent  aotloBs  against  13m 
BurettsB  of  a  public  officer  may  prop- 
erly be  stayed,  pending  the  determi- 
nation of  an  action  against  th«  officer 
himself.  EiasBx  County  v.  Wrisbt.  18 
Ont.  FT.  474. 


72.  Niagara  Grape  Co.  v.  Nellis, 
IS  Ont.  Pr.  179,  182  (where  the  court 
said:  "The  general  rule  settled  by 
the  authorities  seems  to  be  that  the 
actiona  will  only  be  stayed  when  the 
questions  in  dispute  are  substan- 
tially the  same");  Conway  v.  Guelph, 
etc.,  R.  Co.,  9  OntWR  420.  See  also 
Westbrook  v.  Australian  Royal  Mall 
Steam-Nav.  Co.,  14  C.  B.  118,  78  ECL 
113.  139  Reprint  47. 

78.  See  Lee  v.  Kearny  Tp.,  42  N. 
J.  L.  543;  Anderson  v.  Boynton.  13 
Q.  6.  308,  66  ECL  SOS,  116  Reprint 
1281. 

74.  Vlele  v.  Germanla  Ins.  Co.,  2s 
Iowa  9,  96  AmD  83;  Bennett  v.  Bury, 
5  C.  P.  D.  3S9;  Bodl  v.  Crow's  Nest 
Pass  Coal  Co.,  9  Brit.  Col.  832. 

78.  Bennett  v.  Bury,  6  C.  P.  D. 
339  (holding  that  the  court  may  make 
such  a  rule  upon  the  application  of 
fllalntlff,  although  defendant  ob- 
jects): Hollingfrworth  v.  Brodrlck,  4 
A.  &  E.  646,  31  ECL  287,  111  Reprint 
930  (where  a  consolidation  rule  was 
issued  at  the  Instance  of  the  de- 
fendant in  one  action  against  the  ob- 
jection of  plaintiff).  But  see  Mc- 
Gregor V.  Horsfall,  6  Dowl.  P.  C.  3S8. 

[a]  granting  lavaxlaaoe,^ — If 
plalntilT  in  several  actions  refuses  to 
enter  into  a  consolidation  rule,  the 
court  will  grant  Imparlances  In  all 
the  actions  trat  one  until  plaintiff 
consents.  Clason  v.  Church,  i  Johns. 

*^TO.  ^^oyle  V.  'Anderson,  1  A.  &  B. 
63S.  28  ECL  800,  110  Reprint  1849. 
See  also  Bennett  v.  Bury.  5  C.  P.  D. 

339 

[a]   WiMM  defeaOaat  had  obtaSMd 

a  verdlot  in  one  of  two  actions  con- 
solidated by  rule,  the  plaintiff  wilt 
not  he  restrained  from  trying  a  sec- 
ond cause  Included  In  the  rule  tilt 
the  costs  of  the  first  are  paid.  Doyle 
^.  Douglas,  4  B.  &  Ad.  544,  24  ECL 
240,  110  Reprint  660. 

77.  Doyle  v.  Anderson,  1  A.  ft  B. 
635,  28  ECL  300,  110  Reprint  1849. 
See  also  McGregor  v.  Horsfall,  8 
Dowl.  P.  C.  338.  In  Bennett  v.  Bury, 
5  C.  P.  D.  839,  an  order  made  on  the 
application  of  plaintiff,  staying  all 
but  one  out  of  thirty-eight  actiona 
until  the  trial  of  the  one,  defend- 
ants not  to  be  bound  by  the  result 
as  to  the  remaining  actions,  was  held 

S roper.  In  Anderson  v.  Towgood,  1 
I.  B.  245,  41  ECL  522.  113  Reprint 
1123,  where  three  actions  were 
brought  against  three  obligors  of  a 
Joint  and  several  bond.  It  was  ordered 
on  defendants'  motion  that  plaintiff 

Kroceed  In  wMchever  of  the  actions 
e  ahonld  seleet,  the  proceedings  In 
the  other  to  be  Btaye&,until  the-flrat 
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making  a  consolidation  rule  may  prescribe  such 
terms  and  conditions  as  may  be  proper." 

364]  4.  Opening  or  Setting  Aside  Bule. 
Where  one  action  has  been  directed  to  be  tried  as 
a  test  case,  t^e  court  may  open  the  consolidation 
and  try  another  similar  action/'  and  may  extend  to 
the  second  trial  all  such  terms  as  are  requisite  to 
attain  the  merits  ;^  but  a  consolidation  rule  will  not 
be  opened  for  the  purpose  of  trying  another  cause 
where  it  appears  that  the  first  action  was  fairly 
tried.**  The  court  will  not  allow  a  consolidation  rule 
to  be  opened  on  the  ground  that  evidence  has  been 
discovered  since  it  was  entered  into;*"  but  a  con- 
solidation rule  may  be  set  aside  on  bringing  the 
money  into  court,  on  the  ground  of  the  a1»ence  of 
a  material  witness." 

[$  365]  5.  Trial  and  Proceedings  nnder  Bnla. 
The  procedure  involves  a  stay  of  proceedings  in  all 
of  'the  actions  except  the  one  selected  to  be  tried 
until  that  action  is  determined."  The  case  to  be 
selected  for  trial  is  not  necessarily  the  one  w^ich 
was  first  commenced,"  but  should  be  the  one  the 
trial  of  which  will,  under  the  circumstances,  be  best 
calculated  to  do  justice  between  the  parties,"  al- 
though it  has  been  stated  that  under  a  rule  made  on 
defendant's  application  plaintiff  has  the  right  to 
elect  which  of  the  several  actions-brought  by  him 
shall  be  tried  as  the  test  case."'  The  control  of  the 
action  to  be  tried  after  a  eonBolidation  will  ordina- 

XL 


rily  be  awarded  to  the  party  whose  action  was  first 
instituted;"  but  tliis  is  not  a  fixed  rule,  and  the 
circumstances  may  be  such  that  the  control  of  the 
action  should  be  awarded  to  a  different  party The 
trial  in  the  test  case  must  be  a  fair  trial  upon  the 
merits,^  and  the  verdict  must  be  such  as  the  court 
thinks  ought  to  stand  as  a  final  determination  of  the 
matter."  Under  a  consolidation  rule,  plaintiff  after 
judgment  in  his  favor  in  the  test  case  may  enter  up 
judgment  in  the  oth^r  eases  either  immediately  or 
nunc  pro  tilnc  after  the  time  allowed  for  payment 
under  the  rule  has  expired."* 

[$  366]  6.  Operation  and  Effect.  The  agree- 
ment to  be  bound  by  the  verdict  in  the  test  case 
does  not  preclude  .an  application  for  and  the  grant- 
ing of  a  new  trial,^  or  prevent  the  defendants  in 
any  of  the  actions  from  bringii^  writs  of  error.** 
With  regard  to  the  liability  for  costs,  it' has  been 
held  that  the  defendants  in  the  several  actions 
should  be  treated  as  joint  defendants  in  the  action 
tried."' 

[(  367]  7.  Appeal  and  Error.  It  has  been  held 
that  the  right  of  appeal  is  not  restricted  to  the  de- 
fendant in  the  test  case,  but  extends  to  the  defend- 
ants in  the  other  cases,""  and  that  if  the  defendant 
in  an  action  ordered  to  be  tried  as  a  test  ease  refuses 
to  appeal,  the  cdurt  may  substitute  the  defendant 
in  another  case  for  the  purpose  of  proseenting  an 
appeal." 

SEVERANCE  OF  ACTIONS 
[4  368]    A.  Definition  and  Nature."   The  sever-  I  into  two  or  more  separate  and  distinct  actions* 
ance  of  an  action  is  the  division  of  a  single  action  !  and  is  practically  the  converse  of  a  consolida- 


vas  tried  and  that  defendant  should 
undertake  to  be  bound  by  the  event 
ot   the  flrat  action  tried,  but  that 

{ilalntifT  after  such  trial  should  be  at 
Iberty  to  proceed  In  the  others. 

78.  Vatighan  Road  Co.  v.  Fisher, 
14  Ont.  Pr.  340,  In  Lewis  v.  Barkee, 
4  C.  B.  N.  S.  330,  93  ECL  830,  140 
Reprint  1112,  actions  against  several 
persons  on  mutual  Insurance  policies 
were  consolidated  upon  terms  that 
the  defendants  would  admit  the 
amount  for  which  they  would  be  re- 
spectively liable.  If  their  liability 
should  be  established,  and  should  con- 
sent if  necessary  to  a  reference  to 
settle  the  amount.  In  Sharp  v.  Leth- 
bridge,  4  M.  &  G.  S7,  43  ECL  29,  134 
Reprint  16,  where  the  proceedings  In 
all  actions  but  one  were  stayed  on 

aefendant'a  consent  to  be  bound  by 
he  verdict  In  one,  provided  that  the 
verdict  was  satisfactory  to  the  trial 
court;  and  ptalntlS  was  given  liberty 
to  open  the  order  after  plea,  on  the 
ground  that  th«  issue  would  not  de- 
cide th«  merits  in  the  other  action. 

79.  Cohen  v.  Bulkeley,  6  Taunt. 
1«6,  1  ECL  92,  128  Reprint  650. 

80.  Cohen  v.  Bulkeley,  5  Taunt. 
165.  1  ECL  92,  128  Reprint  G50. 

81.  Poster  v.  Alvez.  3  Blnif.  N. 
Cas.  896.  32  ECL  410,  132  Reprint  655. 

83.  Pullcn  V.  Parry,  1  Chit.  711 
note.  18  KCL  387  note. 

83.  Holman  v.   ,  1  Chit.  711 

note.  18  ECL  887  note. 

84.  Bennett  v.  Bury.  5  C.  P.  D. 
339:  Syers  v.  PlckersRlll,  27  L.  J. 
Kxch.  5;  Sharp  v.  Lethbridge,  4  M. 
A  G.  87,  48  ECL  29,  134  Reprint  1«; 
Bodl  V.  Crow's  Nest  Pass  Coal  Co.. 
9  Brit.  Col.  332:  Vaughan  Road  Co.  v. 
Fisher.  14  Ont.  Pr.  340;  Taylor  v. 
Bradford,  9  Ont.  Pr.  350;  Berry  v. 
Hall,  10  OntWR  496, 

86.  Thomson  v.  South  Eastern  R. 
Co..  9  Q.  R.  D.  320;  Berry  v.  Hall,  10 
OntWR  496.  „         «_    '  « 

88.  Thomson  v.  Sonth  Eastern  R. 
Co..  9  Q.  B.  D.  320. 

97>  Sharp  v.  Lethbrldge,  4  M.  & 
O.  S7,  43  R  C.  Ii.  29.  134  Reprint  16. 
See  also  Webster  v.  Consumers'  Oaa. 
Co.,  9  OntWR  41T. 


88.  Townsend  v.  Townsend,  23 
Ch.  D.  100;  Re  Prime,  48  L.  T.  Rep. 
N.  8.  208. 

[a]  Wli*T«  u  aottoB  Is  tnuisferrsd 
from  aa  tnXwrlor  conrt  and  consoli- 
dated with  a  cross  action  begun  In 
the  higher  court,  plaintiffs  in  the 
former  action   will   be  regarded  as 

ftlalntifTs  In  the  consolidated  action 
f  the  action  in  the  inferior  court  was 
begun  before  the  cross  action.  The 
Never  Despair,  9  P.  D.  34.  And  see 
The  BJorn,  9  P.  D.  36  note;  The  Cos- 
mopolitan, 9  P.  D.  85  note. 

89.  Thomson  v.  South  Eastern  R. 
Co.,  9  Q.  B.  D.  320.  335  (holding  that 
lielther  the  order  of  instituting  the 
actions  nor  the  amount  of  the  claims 
involved  Is  necessarily  controlling. 
The  court,  per  Holker,  L.  J.,  said: 
"In  such  a  matter  as  this  X  cannot 
be  confident,  but  It  seems  to  me  to  be 
reasonable  that  the  party  to  the  liti- 
gation who  has  substantially  every- 
thing to  prove  In  H,  and  who  would 
fall  substantially  unless  the  neces- 
sary  evidence  were  produced,  should 
be  allowed  to  commence  the  proceed- 
ings at  the  trial,  and  to  have  the  con- 
trol of  the  action"):  Re  Prime,  48 
L.  T.  Rep.  N.  S.  208  (holding  that 
while- the  general  rule  is  to  give  the 
control  of  the  action  to  the  plaintiff 
In  the  action  flrat  Instituted,  it  will 
be  given  to  the  plaintiff  In  a  different 
action,  if  the  parties  thereto  are  the 
persons  who  are  chiefly  interested 
and  by  whom  the  costs  must  be 
borne);  Berry  v.  Hall,  10  OntWR  496. 

[a]  TlM  chief  ooniddsratloas  which 
should  govern  in  determining  which 
party  shall  have  control  of  the  pro- 
ceedings have  been  said  to  be:  "Which 
action  was  first  begun?*  Upon  whom 
does  the  chief  burden  of  proof  tie? 
Which  Is  the  mora  comprehensive  in 
Its  scoper'  Girvin  v.  Burke,  18  Ont. 
Pr.  216,  218.  ' 

[b]  wiisrs  piaintiss  aiir«r«d  u 
to  tlis  oon^uot  of  the  consolidated 
action,  and  an  application  was  made 
by  one  for  a  change  of  solicitors,  he 
was  made  defendant,  and  the  other 
plalntlfC  given  the  control  of  the  ac- 
tion, although  his  claim  was  smaller 


In  amount  than  that  of  the  other 
plaintiff.  Holden  v.  Bilkstone,  etc., 
Coal,  etc.,  Co.,  45  L.  T.  Rep.  N.  8.  631. 

90.  Amos  V.  Chadwick,  9  Ch.  D. 
459. 

[a]    If  plalatUt  la  th*  test  cue 

falls  to  appaar  and  is  nonsuited  and 
Judgment  entered  against  him,  the 
court  may  properly  select  another 
action  to  be  tried  as  the  test  case, 
so  that  there  may  be  a  fair  trial  on 
the  merits  of  the  Issues  between  the 
parties.  Amos  v.  Chadwick,  9  Ch.  D. 
459. 

81.  Hodeon  v.  Ri<Aardson,  S  Burr. 
1477,  97  Reprint  986. 

M.  Earl  V.  Letterts,  1  Johns.  Cas. 
(N.  Y.)  395  (holding  further,  under  a 
rule  allowing  eight  days  for  pay- 
ment after  iuogment  In  tne~  ease  tried, 
that  If  Judgment  is  entered  Imme- 
diately and  payment  ]e  made  within 
the  time  limited,  defendants  should 
be  exempted  from  the  costs  of  enter- 
ing up  the  judgment,  but  that  if  pay- 
ment is  not  made  within  the  time 
limited  and  Judgment  is  entered 
thereafter,  it  may  be  entered  with  full 
costs). 

93.  Hodson  v.  Richardson,  3  Burr. 
1477,  97  Reprint  936. 

84.  Aylwin  v.  Favlne,  2  B.  &  P.  N. 
R.  480,  127  Reprint  696. 

95.  Anderson  v.  Boynton,  IS  Q.  B. 
308,  66  ECL  308,  116  Reprint  12SI 
(holding  that  where  defendants  in 
several  actions  consent  to  the  trial 
of  one  of  the  actions  under  a  con- 
solidation rule,  they  impliedly  as- 
sume the  relation  of  Joint  ,defendantfl 
in  such  action,  not  only  with  regard 
to  the  liability  for  costs  but  also  with 
regard  to  the  compensation  of  the 
attorney  employed  in  such  case). 

96.  Aylwin  V.  Favine.  2  B.  £  P. 
N.  R.  430,  127  Reprint  698.  Bat  see 
Thomas  v.  Winter,  17  Ta.  T.  Rep.  N. 

a.  148. 

97.  Briton  Medical,  etc.,  L.  Assur. 
Co.  V.  Jones,  60  L.  T.  Rep.  N.  S-  63"- 
But  see  Thomas  v.  Winter,  17  L.  T. 
Rep.  N.  S.  148. 

98.  Itarerance  In  sdadraltr  h* 
Admiralty  [1  Cyc  850], 

88.    Bnrvi  v.  Splvey.  106  N.  C  IS. 
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tion.^  It  is,  although  the  distinetions  are  not  always 
carefully  observed,  distingiuBbable  from  splittii^ 
caoses  of  action,^  sereranee  in  pleading/  and 
separate  trials.* 

i%  309]  B.  Power  to  Order  or  Permit  Borttraiiee 
— 1.  In  OwawraL  The  power  of  the  eonrt  to  ordOT 
a  severance  in  proper  eases  has  often  been  reeog^ 
nized,  witlumt  reference  to  ai^  statutory  authority 
to  this  efleet but  there  are  in  a  number  of  juris- 
dictiims  s^eeial  statutory  provisions  anthozizing  a 
severanee  m  certain  eases.* 

[(  370]  8.  Hatter  of  Sight  or  Discrettou.  A 
severance,  although  allowable  l^^  court,  cannot  be 
demanded  as  a  matter  of  rig^tj'  and  statutes  author- 
icing  a  severance  under  eert^  ciremitstanees  are 
not  mandatory.*  On  the  contrary,  the  matter  is  one 
resting  eitirely  within  the  discretion  of  the  court  * 
and  the  exercise  of  such  discretion  will  not  be  inter- 


fered with  unless  manifestly  abused.^  £ven  vhere 
it  appears  that  the  denial  of  an  application  for  a 
severance  was  improper,  this  is  not  ground  for  a 
reversal  where  it  does  not  appear  that  any  injury 
resulted  to  the  moving  party 

[%  371]  CWhsn  Proper  or  PsmiiMdUe— 1.  In 
OeiunL  The  statutes  authorising  a  severance  ,ord^ 
narily  specify  the  grounds  or  conditions  therefor," 
and  in  New  Tork  there  are  a  number  of  i»ovisu>ns 
on  this  question.''  There  are  also  certain  gromida 
whidt  have  been  leewnized  as  anthwising  a  sever- 
ance independently  of  statute."  The  policy  of  the 
law,  however,  is  to  avoid  rather  than  to  cause  a 
multiplicity  of  actions,  and  the  faet  that  a  sever- 
ance mi^ht  be  ordered  does  not  necessarily  mean 
that  it  is  proper  to  do  so;"*  and  a  party  will  not 
be  permitted  to  sever  two  causes  of  aetion 
contained  in  one  complaint  which,  if  mad€  origi- 


99.  11  SE  610  (where  the  court  said: 
"Where  an  order  of  severance  la 
made.  It  la  equivalent  to  dividing  one 
Into  a  number  of  distinct  actions"). 
See  also  Mahler  v.  Anlmarlum  Co., 
129  Fed.  897.  64  CCA  Z29;  Davla  y- 
Public  Service  Corp.,  77  N.  J.  L.  iK. 
72  A  82;  Century  Diet,  sub  verb. 
"Severance." 

[a]  Othm  twnui  are  sometimes 
used  to  denote  a  severance,  as  <1) 
where  the  action  Is  spoken  of  as  be- 
ing "separated"  (Davis  v.  Public 
Service  Corp..  77  N.  J.  L.  276,  277, 
72  A  82),  or  (2)  "divided"  Into  dif- 
ferent actions  (Neun  v.  B.  H.  Bacon 
Co..  137  App.  Dlv.  397,  299,  121  NTS 
718;  Mitchell  v.  Mitchell,  96  N.  C. 
14,  18,  1  SE  «48:  WiUiama  v.  Newton, 
S2  S.  C.  227.  228,  64  SE  219). 

1.  See  Davis  v.  Public  Service 
Corp.,  77  N.  J.  L.  275,  72  A  82. 

a.    See  supra  S  275. 

3.  See  Pleading  (Zl  Cyc  138]. 

4.  See  Trial  [38  Cyc  1268], 

8.  See  Keary  v.  Mutual  Beserve 
Fund  Life  Assoc.,  30  Fed.  369;  Sea- 
man T.  Slater,  18  Fed.  485;  Davis  v. 
Public  Service  Coip.,  77  N,  J.  L.  276, 
72  A  82;  Ballard  v.  Perry,  28  Tex. 
S47;  and  generally  Infra  1}  S74,  376, 
877.  I 

aHsenUoa  of  eovl  see  In&a  I  170. 

e.    See  infra  ii  371-377. 

7.  Bryan  v.  Splvey,  106  N.  C.  96, 
11  SB  BIO. 

fa]  la  «j«otmiBt  affslSBt  Mvml, 
each  In  posseaalon  of  separate  parcels, 
severance  Is  not  a  matter  or  right, 
but  may  be  granted  In  the  alBoretlon 
of  the  court.  Biyan  v.  Splvey,  106 
N.  C.  96.  11  SE  610. 

rb]  Bnterlnr  Into  Jotitt  o<mtraot. 
— By  contracting  for  tne  carriage  of 
baggage  with  two  jointly,  a  carrier  Is 
precluded  from  insisting  that  the  con- 
tract shall  be  severed  and  separate 
actions  brought  thereon.  Anderson 
V.  Wabash,  etc..  R.  Co.,  65  Iowa  131, 
21  NW  48G. 

8.  Philadelphia  Gas  Works  Constr. 
Co.  V.  Monheimer,  20  NTS  601. 

9.  Kan. — Rice  T.  Hodge,  26  Kan. 
164. 

Lia. — Schwlng  v.  Dunlap,  130  JjSl. 
498.  58  S  162. 

N.  T. — Cronin  v.  Tebo.  63  Hun  190, 
17  NTS  650:  Belsena  Coal  Mln.  Co.  v. 
IJberty  Dredging  Co.,  27  MIsc  191, 
57  NTS  739;  Philadelphia  Gas  Works 
ronstr.  Co.  v.  Monheimer,  20  NTS 
501:  Hobart  v.  Martin.  1  NTS  623, 
14  NTClvProc  435:  Robinson  v.  .Tudrt, 
9  HowPr  878;  Lawton  v.  Shepherd, 
5  NTWklyDtg  819. 

N.  C— Bryan  v.  Spivey,  106  N.  C. 
95.  11  SE  510. 

Pa, — Citlaens'  Gas  Co.  V.  Whitney, 
232  Pa.  692,  81  A  804. 

Tenn. — Tyson  v.  Netherton,  6 
Helsk  19 

[al  AoUon  for  Joint  tort. — Where 
two  defendants  are  sued  for  the  same 
tort,  the  question  of  granting  a  sev- 
erance Is  largely  within  the  discre- 
tion of  the  trial  Judge.  Schwinff  v. 
Dunlap.  ISO  La.  498.  68  8  1«2. 


tb]  MlghX  to  Joint  aotloa  glTea  hy 
■tatnta^Where  the  right  to  a  Joint 
action  Is  given  by  statute  the  court 
cannot  grant  a  severance.  Taylor  v. 
French.  11  IJea  (Tenn.)  186. 

10;  See  cases  supra  note  9.  See 
also  Appeal  and  Brror  [8  Cyc  389]; 

[a]  Am  ordar  OirMUnff  a  Mvar- 
anoa  Is  rarlawatil*  on  appeal,  and  If 
clearly  erroneous  will  be  reversed. 
Hill  V.  Alvord,  19  Hun  (N.  T.)  77. 

11.    Ballard  v.  Perr^  28  Tex.  347. 

IS.  See  statutes  of  the  several 
states,  and  cases  infra  thia  note  and 
note  17,  and  generally  Infra  IS  872- 
877. 

[a]  In  notlda,  Rev.  St.  (1906) 
S  1389,  provides,  In  substance,  that, 
although  the  causes  of  action  are 
such  as  may  be  Joined  in  the  same 
action.  "The  court  shall  have  power 
to  prevent  the  trial  of  different  causes 
of  action  together.  If  such  trial  would 
be  Inexpedient,"  and  It  may  accord- 
ingly, in  Its  discretion,  order  a  sev- 
erance and  require  the  different 
causes  to  be  tried  as  separate  ac- 
tions. Mitchell  V.  Maaon,  61  Fla.  8S8. 
64  8  888. 

18.  See  Neun  v.  R  H.  Bacon  Co., 
187  App.  Dlv.  897,  121  NTS  718 
(wbera  a  number  of  the  code  pro- 
visions are  cited  and  their  appiica- 
tton  stated);  Code  Civ.  Froc.  if  466, 
497,  611.  738,  758.  1206,  1220,  1484, 
1616,  1522.  1523.  1547. 

[a]  BJaotmant. — (1)  The  provision 
of  the  code  of  civil  procedure  with 
regard  to  actions  of  ejectment,  where 
there  are  two  or  more  defendantn 
and  It  is  alleged  in  the  answer  that 
one  or  more  of  them  occupies  In 
severalty.  Is:  "The  court  may,  in  Its 
discretion,  upon  the  application  of 
the  plaintiff,  and  upon  such  terms  as 
Justice  requires,  direct  that  the  ac- 
tion he  divided  Into  as  many  actions 
as  are  necessary."  N.  T.  Code  Civ. 
Proc.  9  1516.  <2)  This  provision  for 
the  division  of  an  action  of  ejectment 
Is  for  the  benefit  of  plaintiff,  and  the 
application  therefor  must  be  made 
by  him,  Hennesay  v.  Paulsen,  12 
Misc.  884.  S3  NTS  638  [aff  147  N.  T. 
255.  41  NE  5161.  (3)  There  are  other 
provisions  with  regard  to  a  sever- 
ance in  actions  of  ejectment,  under 
certain  circumstances,  where  one  of 
the  parties  dies.  N.  T.  Code  Civ. 
Proc.  li  1622,  1623.  And  see  Infra 
g  375. 

[b]  maOTrnWorar— In  the  case  of 

actions  against  a  publI6  ofRcer.  who 
has  taken  property  under  execution 
or  attachment,  the  code  of  civil  pro- 
cedure provides:  "If  the  Indemnity 
given  related  to  a  part  only  of  the 
property,  the  court  may.  In  a  proper 
case,  direct  that  the  action  be  divided 
into  two  actions,  that  the  indemni- 
tors he  substituted  as  defendants  In 
one  without  affecting  the  other,  and 
that  the  controversy  in  each  action 
be  limited  to  that  part  of  the  prop- 
erty In  respect  to  which  It  Is  to  be 
continued."    Sm  Isaacs  v.  Cohen,  86 


Hun  119,  38  NTS  188;  N.  T.  Code  Clv. 
Proc.  i  1424. 

[c]  On  dofendanVs  offer  to  oom- 
proinisa. — The  provision  of  the  code 
of  civil  procedure  to  the  effect  that 
defendant  may  before  trial  serve  a 
written  offer  to  allow  Judgment  to 
be  taken  against  htm  for  a  certain 
sum  or  property,  further  provides: 
"If  there  are  two  or  more  defendants 
and  the  action  can  be  severed,  a  like 
offer  may  be  made  by  one  or  more 
defendants,  against  whom  a  separate 
Judgment  may  be  taken."  N.  T.  Code 
Clv.  Proc.  S  738. 

[d]  Fartltlon. — ^The  code  provision 
authorizing  Interlocutory  Jud gm en ts 
In  actions  of  partition  where  the 
shares  and  Interests  of  some  of  the 

Sartles  are  ascertained  before  all  are 
etermlned.  provides:  "Where  an  In- 
terlocutory Judgment  Is  rendered.  In 
a  case  speclfled  In  this  section,  the 
court  may  direct  the  action  to  be 
severed,  and  final  Judgment  to  be 
rendered,  with  respect  to  the  portion 
of  the  property  set  apart  to  the  par- 
ties, whose  rights,  shares,  and  inter- 
ests are  determined,  leaving  the  ac- 
tion to  proceed  as  against  the  other 
parties,  with  respect  to  the  remain- 
der of  the  proparty."  N.  Y.  Code  Clv. 
Proc.  S  1547.  ^  ,  ^  ^ 

[e]  Wlier*  Issues  of  lav  asA  of 
fact  a]!ls««— (1)  "Where  an  issue  of 
law  and  an  Issue  of  fact  arise,  with 
respect  to  different  causes  of  action, 
set  forth  In  the  complaint,  and  final 
Judgment  can  he  taken,  with  respect 
to  one  or  more  of  the  causes  of  ac- 
tion, without  prejudice  to  either 
party  .  .  .  the  court  may.  In  Its 
discretion,  and  at  any  stage  of  the 
action,  direct  that  the  action  be  di- 
vided into  two  or  more  actions,  as  the 
case  requires."  N.  T.  Code  Clv.  Proc. 
g  1220.  See  also  Stokes  v.  Stokes,  30 
NTS  153.  31  AbbNCas  464.  (2)  This 
by  expresi  terms  of  the  statute  may 
be  done  at  any  stage  of  the  action 
(Stokes  V.  Stokes,  30  NTS  153.  31 
AbbNCas  464),  (3)  although.  If  the 
application  Is  long  delayed,  the  court 
may  as  a  condition  of  granting  It 
require  plaintiff  to  pay  the  costs  of 
the  action  to  date  (Stokes,  v.  Stokes, 
supra).  (4)  Actions  of  tort  are  with- 
in the  application  of  this  section,  and 
a  severance  may  be  ordered  In  an 
action  for  several  libels  alleged  as 
separate  causes  of  action,  although 
It  has  been  said  that  the  provision 
"is  a  new  enactment,  of  doubtful  wis- 
dom when  applied  to  such  actions  as 
this."  Stokes  V.  Stokes,  SO  NTS  163, 
164.  31  AbbNCas  464. 

14.  See  infra  S9  874,  376,  377. 

15.  Parker  v.  Stephens,  (Tex.  Clv. 
A.)  48  SW  878.  880  (where  the  court 
said:  "It  la  the  policy  of  our  law  to 
discourage  a  multiplicity  of  suits, 
and  we  can  imagine  cases  not  only 
where  a  court  would  refuse  to  grant 
a  severance,  but  would  consolidate 
causes  actually  separately  Insti- 
tuted"). 
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nally  the  subgeet  of  two  actions,  would  have 
been  consolidated  upon  proper  application  there- 
for." 

372]  8.  Severance  u  to  FartieB  Oenerally— a. 
As  to  Plftintiffa.  As  a  general  rule,  where  a  demand 
is  due  to  several  persons  jointly,  the  action  cannot 
be  subdivided  so  as  to  allow  the  individual  interests 
to  be  recovered  in  separate  actions"  but  this  may 
be  done  with  defendant's  consent,"  which  may  be 
either  express  or  implied;^"  and  where  one  who  is 
answerable  to  t^o  or  more  jointly  settles  with  or 
procures  a  release  from  one  of  them,  this  consti- 
tutes such  a  severance  of  the  cause  of  action  that 
he  cannot  thereafter  object  to  separate  proceedings 
by  the  other  or  others.**  So  also  under  a  pro- 
cedure sometimes  known  as  ^'summons  and  sever- 
ance,'''^ the  court  may  make  an  order  allowing 
one  or  more  joint  plaintiffs  to  proceed  in  an  action 
without  the  other  or  others,  where  the  latter  fail  to 
appear  or,  after  appearance,  make  default." 

373]  b.  As  to  Defendants.  While  plaintiff 
may  in  many  caees  digraiss  or  discontinue  an  action 
as  to  one  or.  more  codefendants,  and  proceed  as  to 
the  others,^  it  is  not  at  conunon  law  permissthle  to 
sever  an  action  as  to  parties  defendant,  so  as  to  make 


16.  Poemer  t.  Rofienberg,  15$  App. 
Dlv.  249,  137  NTS  1984. 

17.  CarrJnarton  v.  Crocker,  37  N.  T. 
836,  4  Transcr.  A.  230,  4  AbbPrNS 
885;  Upjohn  v.  Ewlng,  2  Oh.  St.  13. 

[a]    TIi«  oDJwot-  of  Ik*  nO*  Is  to 

firotect  the  debtor  from  a  multlplle- 
ty  of  actions,  and  the  consequent 
Increased  expense.  Carrlngton  v. 
Crocker,  87  N.  Y.  336,  4  Transcr,  A. 
230,  4  AbhPrNS  336. 

18.  Carrlngton  v.  Crocker,  37  N. 
T.  a3«,  4  Transcr.  A.  230.  4  AbbPrNS 
3SS.  Bee  also  Stewart  v.  Ashley,  34 
Mich.  183. 

[a]  If  d«f«Baurt  diooM*  to  walv* 
the  protection  which  the  law  has  pro- 
vided htm,  no  legal  objection  can  be 
unred  agalnat  It.  Carrlngton  v. 
Crocker,  17  N.  T.  Sl«.  4  Transcr.  A. 
230,  4  AbbPrKS  885. 

19.  Austin      Walsh,  8  Masf.  461. 

30.  Ala. — Stedman  v.  Shelton,  1 
Ala.  86. 

Coiin. — Beach  t.  Hotchklss,  2  Conn. 
697. 

Me.— Holland  v.  Weld,  4  Me.  2SS. 

Mass. — Boston,  etc.,  R.  Co,  v.  Port- 
land, etc.,  R.  Co.,  119  Mass.  498,  20 
AmR  338;  Baker  v.  Jewell.  6  Maes. 
400,  4  AmD  162;  Austin  v.  Walsh,  2 
Mass.  401. 

N.  T. — ^Woodbury  v.  Deloss,  65 
Barb.  501. 

Oh.— Upjohn  V.  Bwing,  2  Oh.  St  18. 

[a]  A  debtor  who  i^ocnrea  a  re- 
from  one  or  more  of  nls  Joint 
creditors,  between  whom  no  partner- 
ship exists,  cannot  conclude  a  co- 
creditor  nor  preclude  him  from  a  re- 
covery In  equity.  Upjohn  t.  Bwlnr, 
2  Oh.  St.  13. 

31.  See  Jacob  Li.  D.  sub  verb. 
■"Summons  and  Severance." 

88,  Jacob  L.  I>.  sub  verbb  "Sum- 
mons and  Severance."  See  also  Smith 
T.  Rlnes,  22  F.  Caa.  No.  1S.100,  2 
Sumn.  338. 

"To  prevent  the  great  Inconveni- 
ence, and  the  failure  of  Justice,  which 
would  be,  If  persons.  In  whom  there 
is  a  Joint  right  of  action,  should  be 

fireduded,  by  the  negligence  or  col- 
uelon  of  any  one  of  them,  from  hav- 
ing the  effect  of  a  suit  for  the 
recovery  of  such  right;  the  law  has 
provided,  that  If  any  one  of  those  per- 
sons. In  whose  name  a  Joint  action  Is 
commenced,  does  not  appear,  or  after 
appearance  makes  default,  the  other 
or  others  may  have  judgment  ad  se- 

Juendum  solum,  or.  In  other  words,  a 
udgment  of  Severance."  Jacob  Ii. 
D.  sub  verb,  "Summons  and  Sever- 
ance." See  also  Bouvler  L.  D.  sub 
verb.  "Saveranoe." 


33.  See  Dismissal 
[14  Cyc  411]. 

34.  Smith  v.  Rlnes.  22  F.  Cas.  No. 
13,100,  2  Sumn.  338.  See  also  Death- 
erage  v.  Rohrer.  78  HI.  A.  248;  Down* 
er  V.  Dana,  22  Vt.  22. 

[a]  Xemoval  to  federal  coiurt.r— A 
cause  cannot  be  removed  as  to  some 
defendants  and  left  depending  as  to 
others.  Smith  v.  Rlnes,  &Z  F.  Cas. 
No.  18,100,  2  Sumn.  838. 

86.  Brewer  v.  Christian,  9  HI. 
A.  67. 

36.  Stedeker  v.  Bernard,  102  N.  T. 
827,  «  NB  791;  Pruyn  v.  Black,  21 
N.  Y.  800:  Draper  v.  Interborough 
Ru>ld  Transit  Co..  124  App.  Dlv.  367, 
IDS  NTS  691;  Hempr  v.  Ransom,  83 
Oh.  St.  812;  Lampkln  v.  Chlson,  10 
Oh.  St  4B0.  See  also  JudgmuiU  [23 
Cyc  807]. 

87.  See  cases  supra  note  26,  and 
Infra  notes  29-33.  See  also  gener- 
ally Judgments  [23  Cyc  807]. 

38.  Stedeker  v.  Bernard,  102  N.  T. 
827,  6  NE  791;  Tanzer  v.  Breen.  131 
App.  Dlv.  654.  lie  NTS  110;  Ferris 
v.  Hard,  4  NTS  9,  15  NYClvProc  171. 
See  also  cases  Infra  notes  29-33. 

39.  Pruyn  v.  Black,  21  N.  T.  300; 
Blllhofer  v.  Heubach,  15  AbbPr  (N. 
T.)  143;  Stannard  v.  Mattlce,  7 
HowPr  (N.  Y.)  4;  N.  T.  Code  Civ. 
Proc.  g  456. 

[al  The  anilleatlon  of  the  statute 
providing  that  In  an  action  against 
defendants  severally  liable  plaintiff 
may  proceed  against  those  served.  In 
the  same  manner  as  If  they  were  the 
only  defendants,  la  not  restricted  to 
common-law  actions  on  contract.  Blll- 
hofer V.  Heubach,  IB  AbbPr  (N.  Y.) 
148. 

[b]  The  term  "MVwraUy  liable." 

as  used  In  this  connection,  does  not 
necessarily  mean  that  each  defendant 
Is  severally  liable,  but  Is  applicable 
to  a  case  where  there  la  a  several  lia- 
bility as  between  defendants  served 
and  those  not  served.  Pruyn  v.  Black, 
21  N.  T.  800. 

30w  CItlsens'  Nat.  Bank  v.  Weston, 
81  Hun  84,  SO  NTS  619;  Flelschmann 
V.  Steam.  24  Hun  265,  61  HowPr  124 
[aff  90  N.  Y.  1101.  See  also  Judg- 
ments [28  Cyo  786,  7371. 

[a]  Th«  Jtlllnols  statnts,  provid- 
ing that  In  an  action  against  two  or 
more  persons  severally  liable  on  a 
promissory  note,  where  one  of  de- 
fendants makes  default  there  may  be 
adjudgment  against  him  and  a  sever- 
ance, and  plaintiff  allowed  to  proceed 
against  the  other,  has  no  application 
where  all  the  defendants  filed  pleas 
and  put  In  a  dafsnae,  and  there  is  no 


two  separate  aetions  out  of  one  joint  aetitm,''  or  for 
plaintiff  to  sever  his  aetion,  either  as  to  parties  or 
amount,  and  have  several  judgments  rendered 
against  sev«al  persons  or  against  the  same  person 
for  several  snms,  at  different  stages  of  the  proceed- 
ing." But  the  eommon-law  rale  that  in  an  action 
broo^ht  against  several  defendants  jointly  the  re- 
covery mast  be  against  all  or  none  has  been  modi- 
fied in  some  jurisdictions  by  statutory  provisions,^ 
which  permit  the  rendition  of  separate  judgments 
where  a  separate  judgment  is  proper,"  and  in  sncb 
cases  the  statutes  also  authorize  a  severance  of  the 
action  as  to  the  parties  defendant.*"  Under  these 
provisions,  if  there  are  several  defendants  jointly 
sued,  but  severally  liable,  and  only  a  part  of  them 
are  served,  plaintiff  may  proceed  against  those 
served  as  if  they  Were  the  only  defendants  named,^ 
and  there  may  be  a  severance  as  to  defendants  sev- 
erally liable,  where  some  of  them  are  in  default,*" 
or,  generally,  wherever  it  appears  that  a  separate 
judgment  is  proper,"  whether  this  appears  from  the 
pleadings  or  otherwise  but  the  rale  does  not  apply 
where  the  liability  of  defendants  is  not  several,  but 
joint  only."  A  severance  as  to  defendants  should 
'not  be  ordered  where  it  would  deprive  one  of  them 
and-  Nonsuit 


default.  Deatherage  v.  Rohrer,  78  111. 
A.  248. 

31.  Stedeker  v.  Bernard,  102  N.  T. 
327,  6  NE  791;  Tanxer  v.  Breen.  131 
App.  Dlv.  854,  116  NTS  110;  Draper 
v.  Interborough  Rapid  Transit  Co., 
124  App.  Dlv.  367,  108  NTS  691; 
Ferris  v.  Hard,  4  NTS  9,  IB  NTClv 
Proc  171;  Hempy  v.  Ransom,  33  Oh. 
St.  312;  Roby  v.  Ralnsberger,  27  Oh. 
St.  674;  Lampkln  v.  Chlson,  10  Oh. 
St.  4Bft. 

[al  b  new  Toxk  (1)  Code  Civ. 
Proc.  i  1206  provides:  "Where  tha 
action  ia  against  two  or  more  de- 
fendants, and  a  several  Judgment  is 
proper,  the  court  may,  Ui  Its  discre- 
tion, render  Judgment,  or  require  the 
plaintiff  to  take  Judgment,  against 
one  or  more  of  the  defendants;  and 
direct  that  the  action  be  severed,  and 
proceed  against  the  others,  as  the 
only  defendants  therein,"  Tan«er  v. 
Breen,  131  App.  Dlv.  654,  116  NTS 
110.  (2)  This  provision  also  author- 
ises a  severance  and  entry  of  Judg- 
ment In  favor  of  one  of  several  de- 
fendants Jointly  and  severally  liable, 
who  has  answered  separately,  ana 
as  to  whom  the  action  has  been  di."!- 
missed.  Schutler  v.  Roblson,  139  App. 
Div.  97.  123  NTS  881:  Tanzer  v. 
Breen,  131  App.  Dlv.  654,  116  NTS  110. 

[b]  In  Ohio,  Code  i  371,  provides: 
"In  an  action  against  several  defend- 
ants the  court  may.  In  Its  discretion, 
render  Judgment  against  one  or  more 
of  them,  leaving  the  action  to  pro- 
ceed against  the  others,  whenever  a 
separate  Judgment  may  be  proper." 
Hempy  v.  Ransom,  it  Oh.  .St.  812, 
316.  _ 

33.  Stedeker  v.  Bernard.  102  K.  Y. 
327,  9  NE  791;  Hempy  v.  Ransom, 
83  Oh.  St.  312. 

[a]  111  Wmw  ToA  the  provision  of 
Code  Civ.  Proc.  5  1206  applies  where 
a  separate  liability  of  some  of  de- 
fendants Is  established  on  the  trlnl. 
although  the  cause  of  action  as  al- 
leged in  the  fxtmplalnt  Is  Joint  only. 
Stedeker  v.  Bernard.  108  N.  T.  827. 
6  NE  791. 

83.  Oneida  County  Bank  v.  I^ewls, 
23  Misc.  S4.  51  NYS  82<  [aff  85  App. 
Dlv.  681.  BS  NYS  11441;  Crandall  v. 
Beach,  7  HowPr  (N.  Y,>  271;  Aucker 
V.  Adams,  23  Oh.  St.  548.  See  also 
Judgments  £23  Cyc  807,  808]. 

[a]  In  xlolilffan  the  provision  In 
Comp.  Laws  91  5776-6778,  authoris- 
ing the  maker.  Indorser,  acceptor, 
and  guarantor  of  a  note  to  be  Euea 
together,  and  Judgment  rendered 
against  any  one  or  more  of  them, 
does  not  contemplate  «ev«ranoe  la 
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f  a  subBtantial  right,**  or  where  the  serennce 
:ould  not  serve  any  us^nl  purpose." 

L$  374]  S.  HlBjoittder  of  Farties.  Where  par- 
ies not  having  a  joint  cause  of  action  have  im- 
troperly  j<»ned  as  pIaiDti£f8  in  an  action,  the  action 
aay  l>e  severed  and  each  allowed  to  proceed  sepa- 
ately  upon  his  cause  of  action."  So  also  where  par- 
ies who  should  have  been  sued  separately  have  been 
iiiproperly  joined  as  defendants  in  an  action,  there 
nay  be  a  severance  as  to  such  defendants."  The  order 
in  either  case  is  properly  made  after  a  demurrer  for 
tnisjoinder  has  been  interposed  and  sustained." 

[  ^  375]  4.  mere  One  of  Several  Parties  Dies. 
In  New  York  the  statute  provides  that  where  one  of 
several  defendants  dies  and  his  representative  is 
brought  in,  and  the  liability  is  several  as  well  as 
joint,  the  court  may  order  a  severance  of  the  action 
£o  that  it  may  proceed  separately  against  the  repre- 
sentative of  the  decedent  and  against  the  surviving 
•defendant  or  defendants."  This  proeedure  is  proper 
-where,  as  in  actions  of  tort,^  the  aetion,  althou^^ 


the  cause  of  aetion  survives,  cannot  after  the  death 
of  a  defendant  be  continued  as  a  joint  action  against 
his  representative  and  the  other  defendant  or  de- 
fendants." Other  sections  of  the  code  provide  for 
a  severance  under  certain  oireumstanees,  ^pon  the 
death  of  a  party,  in  actions  of  ejectment.^ 

[$  376]  5.  IBajoinder  of  Oauses.  The  fact  that 
different  causes  of  action  have  beoi  improperly 
united  in  the  same  oomplidnt  is  a  ground  for  per- 
mitting or  directing  a  severance  and  proeeeduig  with 
the  separate  causes  as  separate  actions,^  but  a  sev- 
erance should  not  be  ordered  on  this  ground,  unless 
or  until  a  demurrer  for  misjoinder  has  been  inter- 
posed and  acted  on.^  In  several  jurisdictions  the 
statutes  jurovide  that  where  a  demurrer  is  sus- 
tained on  the  ground  that  several  causes  of  aetion 
have  been  improperly  united,  the  eourt  may  direct 
that  the  action  be  divided  into  as  many  actions  as 
may  be  necessary  for  a  proper  determination  of  the 
causes  of  aetion -therein  stated;"  but  it  has  been 
held  that  th«y  do  not  apply  so  as  to  authorise  a 


-the  case  of  joint  mekers  sued  as 
Buch.    ReadlDK  v.  BeardBley,  41  MlCh. 

123,  1  NW  986. 

34.  Lewis  Y.  Townsend.  ISS  App. 
Dlv.  847,  117  NTS  48  (boMtoff  that 
where  a  landlord  and  his  tenants  are 
made  defendants  In  an  action  of 
ejectment,  and  the  former  has  an- 
swered asserting  his  right  to  possea- 
slon,  the  action  cannot  be  severed  and 
Judgment  for  possession  rendered  in 
favor  of  plaintiff  against  the  tenants, 
upon  the  ground  that  they  have  not 
answered,  as  the  possession  of  the 
tenants  is  that  of  their  landlord,  and 
such  an  order  would  deprive  the  lat- 
"ter  of  his  rights  without  a  hearing). 

85.  Hill  V.  Alvord!  19  Huii77 
<holdiilk  that  an  application  for  a 
severance,  made  for  the  purpose  of 
permitting  defendants  to  lestlfy  tor 
eaeh  other,  should  not  be  granted 
where  they  can  testify  for  each  other 
in  a  joint  action,  to  the  same  extent  as 
In  separate  actions). 

36.  Keary  v.  Mutual  Reserve  Fun^ 
"Life  Assoc.,  SO  Fed.  359;  Davis  v. 
Public  Service  Corp.,  77  N.  J.  L.  275, 
72  A  82.  Compare  Weinberger  v. 
Agricultural  Ins.  Co.,  81  N.  J.  L.  127. 
79  A  542. 

37.  Seaman  v.  Slater.  18  Fed.  485; 
Rice  V.  McAdame,  149  N.  C.  29,  62 
BE  774;  Street  v.  Tuck,  84  N.  C.  605; 
Xiee  V.  FVaternal  Mui.  Ins.  Co.,  1 
Handy  217.  12  Oh.  Dec.  (Reprint) 
109;  Ballard  v.  Perry.  28  Tex.  847.  . 

38.  See  Keary  v.  Mutual  Reserve 
Fund  Life  Assoc,  30  Fed.  359;  Davis 
V.  Public  Service  Corp..  77  N.  J.  L. 
27B,  72  A  82;  Rice  v.  McAdams,  149 
N.  C,  29,  «2  SB  774. 

39.  Seligman  v.  Frledlander,  138 
App.  Div.  784.  123  NTS  588  faff  199 
N.  T.  373.  92  NB  1047];  HoTaart  v. 
Martin,  49  Hun  807,  1  NYS  628,  14 
TTTavProc  435;  N,  T.  Code  Civ.  Proc. 

1748.  See  also  Arthur  v.  Orlswold, 
Hun  (K.  T.)  606  [app  dlsm  60  N. 
T.  143];  Jersey  City  First  Nat  Bank 
V.  Lenk,  10,  NYS  2«1,  18  NYClvProc 
209  [all  12i  N.  Y.  638,  25  NE  963]; 
■Gardner  v.  Walker,  22  HowPr  (N.  Y.) 
405. 

[a]  Dlseretlon  of  oonrt. — A  sever- 
ance under  this  statute,  although  per- 
misBible,  Is  not  mandatory  (Gas 
TVorka  Constr.  Co.  v.  Monhelmer,  65 
Run  626.  20  NTS  501),  but  Is  a 
natter  resting  entirely  within  the 
'dlflcretioB  of  the  court  (Oas  Works 
-Constr.  Co.  v.  Uonheimer,  supra; 
Eobort  V.  Martin.  49  Hun  607,  1  NTS 
423. 14  NYCivProo  485). 

rbl  Solat  or  aevetal  oaiiMa  of 
•own^Where  the  complaint  con- 
talna  two  causes  of  action,  one  Joint 
anil  tbe  other  joint  and  several,  so 
that  there  «an  be  no  severance  as  to 
the  Jolat  liability,  a  severance  should 
not  be  ordend  as  to  the  other.  Ho- 


bart  V.  Martin,  49  Hun  607,  1  NTS  623, 
14  NTClvProo  485. 

[c]  -  The  federal  conrts  have  In 
New  Tork,  without  express  refer- 
ence to  the  New  York  statute,  held 
that  a  severance  is  proper'  under  the 
circumstalices  stated  In  the  statute. 
Seaman  y.  Slater,  18  Fed.  485. 

40.  Union  Bank  v.  Mott,  27  N.  T. 
683;  Mulligan  v.  O'Brien,  119  App. 
Div.  356,  104  NTS  801  [aff  53  Misc.  4, 
102  NTS  9111;  Bond  v.  Smith,  4  Hun 
(N.  T.)  48;  Plersoa  v.  Morgan,  4  NTS 
898,  17  NTCivProo  1S4  [afl  121  N.  T. 
705,  84  NB  1100], 

[a]  A  aeveianoa  im  preper  <1) 
where  one  defendant  dies  and  his 
representative  Is  brought  in,  in  an 
action  for  damages  for  the  conversion 
of  personal  property  (Mulligan  v. 
C^ien.  11»  Am.  Div.  865.  104  NTS 
301  [aS  68  Misc.  4,  ICS  NTS  9111): 
<2)  In  an  aetion  for  damages  for 
fraudulent  representations  Indnctng 
the  purchase  of  certain  stock  (Bond 
V.  Smith,  4  Hun  (N.  Y.)  48);  (3)  In  an 
action  or  trespass  for  taking  and  car- 
rying away  plaintiff's   goods  under 

firocees  against  a  stranger  (Heinmul- 
er  V,  Gray,  13  AbbPrNS  (N.  T.)  299); 
(4)  and  in  an  action  against  several 
defendants  as  trustees  of  a  corpora- 
tion, to  compel  them  to  account  for 
property  and  assets  of  the  company 
alleged  to  have  been  diverted  and 
misapplied  (Plerson  v.  Morgan,  4 
NTS  898.  17  NTClvProo  124  ftff  121 
N.  Y:  705,  24  NE  1100]). 

41.  Union  Bank  v.  Mott,  27  N.  T. 
633;  Mulligan  v.  O'Brien,  119  App. 
Div.  855,  104  NTS  301  [aff  53  Misc. 
4,  102  NTS  911];  McVean  v.  Scott,  46 
Barb.  (N.  T.)  <379:  Helnmuller  v. 
Gray,  13  AbbPrNS  <N.  T.)  299. 

4a.  Read  v.  Simon,  64  Hun  637,  19 
NTS  467,  22  NYClvProc  196;  N.  T. 
Code  Civ.  Proc.  9S  1622,  1528. 

43.  U.  S. — ^Keary  v.  Mutual  Re- 
serve Fund  lilfe  Assoc.,  80  Fed.  859. 

Ind. — Glller  v.  West,  182  Ind.  17, 
69  NE  548. 

N.    J. — Davis    V.    Public  Service 
Corp.,  77  N.  J.  li.  275,  72  A  82. 
'  N.  T. — ^Roehr  v.  Llebman,  8  App. 
Div.  247,  41  NTS  489. 

N.  C— Rlcka  V.  Wilson,  151  N.  C. 
46,  66  8E  614. 

Oh. — ^Xjee  T.  BYatemal  Hut.  Ins.  Co., 
1  Ebndy  217,  IS  Oh.  Dee.  (Reprint) 
109. 

S.  C— Williams  V.  Newton,  S2  S.  C. 
227,  64  SE  219. 

44.  Langsdale  v.  Woollen,  120  Ind. 
16,  21  NE  659:  Neun  v.  B.  H.  Bacon 
Co.,  137  App.  Div.  817,  121  NTS  718; 
Hoyt  V.  Helater,  7  Oh.  Daa  (R^rlnt) 
420. 

[a]  Orosa  petition. — ^A  motion  to 
have  a  cross  petition  separately  dock- 
eted and  tried  as  a  distinct  case  is 
pnverly  overruled,  as  such  motion  la 
only  allowable  where  there  has  been 


a  misjoinder  of  causes  of  aetion  and 
a  demurrer  sustained  because  of  such 
misjoinder.  Hoyt  v.  Helater,  7  Oh. 
Dec.  (Reprint)  420. 

48.  atller  v.  West,  162  Ind.  17,  69 
NE  648:  Neun  v.  B.  H.  Bacon  Ck>.,  187 
App.  Div.  397,  121  NTS  718;  Roebr 
V.  Llebman.  9  App.  Div.  247,  41  NYS 
489;  Robinson  v.  Judd,  9  HowPr  (N. 
T.)  878:  Rlcka  v.  Wilson.  151  N.  C. 
46.  65  SE  614;  Hodges  v.  Wilmington, 
etc.,  R  Co.,  105  N.  C.  170.  10  SE  917: 
Mitchell  V.  Mitchell,  96  N.  C.  14,  1 
SE  648;  Street  v.  Tuck.  84  N.  C.  606: 
Williams  V.  Newton.  82  &  C.  227,  S4 
SE  219. 

[a]    jLppllMtioBs  ot  nle^d)  A 

severance  after  demurrer  la  proper 
where  a  cause  of  action  In  tort  has 
been  Joined  with  a  cause  of  action 
on  contract  (Hodges  v.  Wilmington, 
etcr-R.  Co..  106  N.  C.  170.  10  SB  517>: 
(2)  where  a  cause  of  action  on  the 
bond  of  a  clerk  of  the  court  has  been 
joined  with  a  cause  of  action  upon 
the  bond  of  an  administrator  (Street 
v.  Tuck,  84  N.  C.  605);  (3)  or  where 
a  widow  sues  to  set  aside  a  will, 
and  sets  up  a  claim  to  both  dower 
and  a  distributive  share  of  her  hus- 
band's estate  (Wllllama  v.  Newton, 
82  S.  C.  227,  64  SE  219). 

[b1    The  effeot  of  such  a  statutory 

f revision  is  to  preserve  to  plaintiff 
is  causes  of  action  where  it  is  held 
on  demurrer  that  they  are  improperly 
united,  BO  that  he  Is  not  obliged  to 
commence  anew.  Neun  v.  B,  H.  Bacon 
Co.,  187  App.  Div.  397.  121  NTS  718. 

[c]  The  words  *4mproped7  unit- 
ed," as  used  in  the  statute  authorize 
lug  a  severance  after  a  demurrer  Is 
allowed  on  this  ground,  referred  to 
the  different  classes  of  causes  and 
not  to  the  manner  of  stating  or  set- 
ting forth  the  causes  of  action  in  the 
complaint.  Robinson  v.  Judd,  9 
HowPr  (N.  Y.)  878. 

[d]  JMsoretlon  of  ooart> — The 
power  conferred  upon  the  court  by 
these  statutes  U  a  discretionary  one. 
Roblnaon  v.  Judd,  •  HowPr  (N.  T.) 
378. 

[e]  If  the  eovrk  kaa  no  jnrlsdlo* 
Hm  of  <HM  of  the  oanMe  of  action 
which  have  been  improperly  Joined, 
it  cannot  divide  up  the  action  Into 
two  actions  and  assume  Jurisdiction 
of  both;  but  on  the  other  hand,  it  la 
not  necessary  to  dismiss  the  entire 
aetion,  and  it  may  properly  dismiss 
as  to  the  cause  of  action  of  which  It 
has  no  Jurisdiction,  and  retain  It  as 
to  the  other.  Pittsburg,  eta,  R.  Co. 
V.  Wakefield  Hardware  Co.,  18B  N.  C. 
73,  47  SE  234. 

If]    m  Iowa,  Code  'r 
provide  that  the  cour' 
tlon    of    defendant  f 
cause  or  causes  of  ac 
Joined,  and  that  upon 
tiff  it  shall  permit  bli^ 
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severance  where  there  is  a  misjoinder  of  both  par- 
ties and  caasea  of  action.**  Where  onie  of  the 
causes  improperly  joined  is  legal  and  the  other 
"leqnitable,  a  severance  may  be  obtained  by  demand- 
ing a  jury  trial  of  the  legal  cause  of  aetion,  althongfa 
the  misjoinder  was  not  pleaded/^ 

[$  377]  6.  mere  Part  of  Olaim  Is  Admitted. 
It  has  been  held  both  independently  of,^  and  pur- 
suant to  express  statutory  authority/'  that  where 
&  part  of  plaintiff's  claim  is  admitted  by  defendant's 
pleadings  to  be  just,  the  court  may  order  that  the 
action  be  severed  and  judgment  entered  for  the  part 
so  admitted,^  plaintiff,  if  he  so  elects,  being  entitled 
to  continue  the  action  with  like  effect  as  to  the  sub- 
sequent proceeding  as  if  it  had  been  originally 
brought  for  the  remainder  of  the  clatm.^ 

378]  D.  Order  and  Proceedings  for  Sever- 
ance.— 1.  In  OeneraL  Where  an  action  ia  severed 
there  should  properly  be  an  order  of  court  made  to 
this  effect,"^  although  the  absence*  of  such  an  order 
is  not  a  fatal  irregularity  where  the  parties  unite  in 
treating  the  action  as  severed.'"  It  has  been  held  that 
the  order  may  be  made  ez  parte,"*  but  it  is  the 

counterclaim  for 


petitions.  Including  such  causes  of 
action.  Weaver  v.  Stacy,  93  Iowa 
683,  62  NW  22  (holding  that  any 
error  In  striking  out  a  cause  of  ac- 
tion for  misjoinder  Is  waived  by  an 
election  to  nie  said  petitions  as  au- 
thorized by  the  statute,  although  no 
petitions  are  actually  filed). 

46.  Thigpen  v.  Klhston  Cotton 
Mill,  151  N.  C.  97,  65  SB  750;  Morton 
V.  Western  Union  Tel.  Co.,  ISO  N.  C. 
299,  41  SB  484;  State  v.  Parker,  121 
N.  C.  198.  28  SE  297;  Mitchell  v. 
Mitchell,  96  N.  C.  14.  18.  I  SE.  648 
(where  the  court,  after  quoting  the 
code  provision,  said:  "The  power 
thus  c6nferred  can  be  exercised  only 
In  cases  when  there  la  a  misjoinder  of 
several  causes  of  action — It  does  not 
extend  to  cases  In  which  there  is 
both  a  misjoinder  of  several  causes 
of  action  and  likewise  a  misjoinder 
of  parties.  In  the  letter  case.  It 
would  seldom  be  practicable  to  di- 
vide the  action.  The  statute  has  not 
provided  that  It  may  be  done"). 

47.  Jacobson  v.  Brooklyn  m.  R. 
Co..  ii  Misc.  281,  48  NTS  1072. 

48.  liarrinaga  v.  Two  Thousand 
BavB  Sugar,  40  Fed.  B07. 

49.  Hall  V.  Holt,  25  Hun  <N.  T.) 
277;  Shaw  v.  Coleman,  54  N.  T.  Super. 
3,  3  NTSt  E34:  N.  T.  Code  Civ.  Proc. 
S  511.    S^e  also  cases  Infra  note  60. 

60.  Larrlnaga  v.  Two  Thousand 
Bags  Sugar,  40  Fed.  B07 ;  Hall  v.  Holt, 
25  Hun  (N.  T.)  277  ;  Bradbury  v. 
Wlnterbottom.  13  Hun  (N.  T.)  536; 
Stiaw  V.  Coleman.  54  N.  T,  Super.  3, 
3  NTSt  B34 ;  Vacuum  Cleaner  Co.  v. 
Broad way-Cortlandt  Co.,  74  Mlac.  481, 
132  NTS  335. 

r  a1  Ayplioatioa  of  atatnt*. — ( 1 ) 
N.  T  Code  Civ.  Proc.  I  511,  providing 
that  where  defendant's  answer  ex- 
pressly, or  by  not  denying,  admits  a 

fiart  of  plalntlfTs  claim  to  be  just, 
here  may  be  a  severance  and  entry 
of  judgment  for  the  part  admitted, 
Is  not  limited  to  any  class  of  actions 
and  applies  equally  to  actions  at  law 
and  In  equity  (Hall  v.  Holt,  25  Hun 
(N.  Y.)  277);  (2)  but  the  statute 
should  be  construed  as  applying  only 
to  a  case  where  defendapt's  answer, 
taken  In  its  entirety,  admits  that  a 
part  of  plalntilTs  claim  1b  just,  and 
should  be  enforced  and  collected  wlth- 
'  out  waiting  the  result  of  litigation 
(Cronin  v.  Tebo,  68  Hun  190,  17  NTS 
650).  (3)  It  has  accordingly  been 
held  that  a  severance  Is  not  authorised 
where  the  complaint  states  two  causes 
of '  action,  and  the  answer,  although 
denying  only  one  of  them,  sets  up  a 
counterclaim  suffloient  to  extinguish 
both  (Cronin  v.  Tebo,  supra) ;  (4) 
or  where  defendant  admits  plaintiff's 


entire  cause  of  action,  but  Beta  up  a  xiner,  supra). 


(Koehler  v.  Adams,  71  Misc.  436,  128 
NTS  707)  :  (5)  or  where  th* admission 
.with  regard  to  the  amount  due  is 
not  absolute  but  merely  conditional 
(Foster  v.  Devlin,  57  N,  T.  Super.  120, 
6  NTS  506);  (6)  or  where,  after  an 
application  for  a  severance,  but  before 
It  Is  acted  on,  an  amended  answer  Is 
dl^d  which  does  not  contain  the  specific 
admissions  contained  In  the  original 
answer,  and  is  In  such  form  that  the 
court  cannot  determine  upon  an  In- 
spection of  the  amended  answer  the 
amount  which  is  admitted  to  be  due 
(New  York  Insulated  Wire  Co.  v. 
Westlnghouse  Electric,  etc.,  Co.,  85 
Hun  269,  32  NTS  1127)  ;  (7)  and  In 
an  action  for  damages  where  a  dis- 
tinct Issue  Is  raised  as  to  the  meaning 
of  an  agreement,  which  issue  can  be 
determined  only  by  trial,  the  cpurt 
has  no  power  to  sever  the  action  on 
an  offer  oy  defendant  to  pay  a  certain 
sum  of  money  into  court  to  necure  the 
damages  (Wheeler  v.  Braender,  65 
HowPr  (N.  Y.)  452):  (8)  but  where 
in  an  action  to  foreclose  a  mortgage 
defendant,  without  denying  any  of  the 
allegations  of  the  complaint,  alleges 
that  a  payment  has  been  made  upon 
the  bond  and  mortgage,  it  has  been 
held  that  plaintiff  may,  undkr  the 
statute,  admit  the  payment  and  move 
for  leave  to  enter  judgment  for  the 
balance  due  under  the  allegations  of 
the  complaint  after  deducting  the  pay- 
ment (Hall  V.  Holt,  25  Hun  (N.  Y.) 
277). 

[b]  Disc  ration  of  court. — Th6  or- 
dering of  a  severance  on  this  ground 
Is  discretionary  with  the  court.  Oonln 
y.  Tebo,  63  Hun  190.  17  NTS  650; 
Lawton  V,  Shepherd,  5  NYWklyDlg  319. 

rc]  ZIffaot  of  offer  to  allow  JuOg'- 
maat, —  (1)  Where  the  complaint  sets 
forth  two  causes  of  action,  one  of 
which  Is  denied  and  the  other  ad- 
mitted by  the  answer,  it  Is  no  objection 
to  plaintiffs  motion  to  sever,  under 
the  statute,  that  an  offer  by  defendant 
to  allow  judgment  to  be  taken  against 
him  upon  the  admitted  cause  of  action 
ia  pending  and  unaccepted  (Bradbury 
V.  Wlnterbottom,  13  Hun  (N.  T.)  536)  ; 
(2)  but  it  has  been  held  that  if  de- 
fendant offers  to  allow  judgment  to  be 
entered  for  a  certain  amount,  and  the 
offer  Is  accepted,  it  merges  the  entire 
cause  of  action  stated  In  the  complaint 
so  that  plaintiff  is  not  entitled  to  sever 
and  proceed  for  the  balance  of  his 
original  claim  (Freudenhelm  v.  Radu- 
ziner,  15  Misc.  124,  36  NTS  816),  (3) 
although  this  effect  of  the  Judgment 
entered  may  be  waived  by  proceeding 
to  a  trial  of  the  remaining  Issues  with- 
out objection  (Freudenhelm  v.  Radu- 


better  practice  that  notice  oi  the  motion  should 

be  given." 

[$  3791   2.  Time  of  AppUcatiou  or  Order.  It 

has  been  neld  that  tho'court  may  order  a  severance 
where  the  application  is  made  at  any  time  before 
trial,"  and  nnder  one  of  the  provisions  of  the  New 
York  statutes  it  is  expressly  provided  that  the  sev- 
erance may  be  ordered  at  any  stage  of  the  action," 
although  it  has  been  held  under  this  provision,  that 
if  the  application  is  long  delayed  the  court  may,  as 
a  condition  of  granting  it,  require  the  applicant  to 
pay  the  costs  of  the  action  to  dat«.'^  In  the  ab- 
sence of  statute  it  seems  that  there  ia  no  authority 
for  severing  an  action  after  trial  and  verdict,  for 
the  purpose  of  entering  separate  jadgments,"*  except 
by  consent  of  the  parties.^  As  ordinarily  the  qu^ 
tion  of  misjoinder  of  causes  or  parties  is  properly 
raised  by  demurrer,'^  an  application  or  order  for  a 
severance  on  this  ground  is  not  proper  until  after 
a  demurrer  for  misjoinder  has  been  interposed  and 
acted  on."  The  application  shoold,  however,  be  madp 
to  the  trial  court  at  the  time  the  demurrer  for  mis- 
joinder is  Bustained,"  and  if  it  is  not  so  made  and 
greater  amount 


61.  Walte  V.  F.  3.  Kaldenberg  Co., 
68  Hun-628,  22  NTS  1006  ;  Hall  v. 
Holt,  26  Hun  (N.  T.)  277;  N.  T.  Code 
Civ.  Proc.  S  511.  See  also  Bradbury  v. 
Wlnterbottom,  13  Hun.  (N.  Y.)  636. 

[a]  Oosta. — ^Where  a  severance  Is 
granted,  and  plaintiff  does  not  elect 
to  continue  his  action  for  the  re- 
mainder of  the  claim,  costs  must  be 
awarded  as  upon  a  final  Judgment  in 
any  other  case;  but  If  he  elects  to 
continue,  his  right  to  costs  upon  the 
Judgment  is  tfhe  same  as  If  It  were 
taken  In  an  action  brought  for  that 
part  of  the  claim  only.  Waite.v.  F.  J. 
Kaldenberg  Co.,  68  Hun  (N.  Y.)  628, 
22  NYS  1006. 

63.    Stewart  v.  Ashley,  34  Mich.  183. 

63.  Stewart  v.  Ashley,  34  Mich.  183. 

64.  Shaw  v.  Coleman,  54  N.  Y. 
Super.  8,  2  NYSt  B34.  (severance  under 
Code  Civ.  Proc.  |  611). 

'  66.  Shaw  V.  Coleman,  S4  N.  T. 
Super.  8,  8  NYSt  684. 

se.  Killard  v.  Perry,  28  Tex.  847 
(where  the  motion  was  made  a  few 
days  before  trial,  and  was  not  acted 
on  until  the  cause  was  called,  and 
there  was  nothing  to  indicate  prejudice 
by  the  delay). 

ta]  Canae  at  iasaa  against  all  de- 
faXLdanta^'A  suit  cannot  be  severed  at 
the  circuit  and  an  Inquest  taken  against 
part  of  the  defendants,  where  the 
cause  was  at  Issue  against  all  of  the 
defendants  and  might  have  been  noticed 
for  trial  against  all  of  them.  Liv- 
ingston V.  'Mclntyre,  2  HowPr  (N. 
Y.)  41. 

67.  Stokes  V.  Stokes.  SO  NTS  158, 
31  AbbNCas  464 ;  N.  T.  Code  Civ.  ProC; 
I  1220. 

68.  Stokes  V.  Stokea,  SO  NTS  153, 
81  AbbNCas  464. 

59.  Qrlffin  v.  Head,  122  Ala.  441, 
26  S  185;  Fox  v.  Miller,  31 -Misc.  470, 
64  NTS  S88  [aff  8l  Misc.  800,  62  NTS 
11291. 

[a]    In  an  action  of  Mtaraa.  after 

verdict  upon  the  issues  formed,  the 
court  cannot  sever  the  cause  of  acllon 
without  consent  of  the  parties  and 
render  judgment  for  a  part  of  the 
property  sued  for  and  contlnUe  It  as 
to  the  remainder.  Qrlffin  v.  Head,  122 
Ala.  441,  25  S  186. 

60.  See  anffin  v.  Head,  122  Ala.  441, 
25  S  185 ;  Parker  v.  Stephens,  (Tex. 
Civ.  A.)  48  SW  878. 

61.  Langsdale  v.  Woollen.  120  Ind. 
16,  21  NG  669.  But  see  Cargar  v. 
Fee,  140  Ind.  672,  89  NB  9S. 

62.  I<angsdale  v.  Woollen,  ISO  Ind. 
16,  21  NK  669:  NeuR  v.  B.  H.  Bacon 
Co.,  137  App.  Div.  397,  121  NTS  718. 
See  also  supra  ff  374,  376. 

88.  Doughty  V.  Atlantic,  etc.,  R  Co., 
78  N.  C.  28. 
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the  action  is  dismissed,  a  severance  will  not  be 
ordered  by  the  court  upon  an  application  made  at 
a  subsequent  tenn,^  or  by  an  appeUate  court  on  an 
appeal  from  the  ruling  sustaining  the  demurrer  and 
dismissing  the  action;"'  and'i^  although  there  was 
an  improper  joinder  of  causes  or  parties,  there  was 
no  demurrer  or  application  for  severance  in  the 
trial  court,  a  severance  will  not  be  ordered  on 
appeal." 

[%  380]  E.  Waiver  of  Bights  w  Objection.  The 
right  to  a  sevwinee  to  which  a  party  or  parties 
might  otherwise  be  entitled  may  be  waived,"  even 
after  an  application  therefor  has  been  made  and 
allowed."^  The  parties  may  also  by  acquiescing  in 
a  severance  waiv'e  the  r^ht  to  object  to  any  impro- 
priety in  the  sevwanee  or  irr^^larity  in  the  pro- 
ceedings." So  a  party  who  acquiesces  in  a  severance 
and  the  tri^]  of  one  of  the  aetionB  into  which  the 
original  action  is  divided  cannot,  when  another  of 
such  actions  is  brought  on  for  toial,  object  that  the 

So  also  if  the  parties 


Severan(»  was  miproper. 

treat  an  action  as  severed,  without  any  order  of 

Zn.   OOHHENCEHENT,  PROSECUTION.  AKD  TEBHIKATION 


severance  or  amendment  of  the  pleadings,  they 
cannot  afterward  complain  of  any  resulting 
confusion  in  the  proceedings;'*  and  by  agreeing 
to  a  severance  after  judgment  and  going  to  trial 
in  a  new  trial  on  the  action  as  severed  the 
parties  waive  their  rights  under  the  original 
judgment." 

[%  381]  F.  Effect  of.  ud  Proceedings  after,  Sev- 
erance. The  effect  of  a  severance  is  to  divide  up  a 
single  action  into  two  or  more  distinct  actions,*' 
each  of  whidi  may  be  s^>arately  docketed  and  pro- 
ceeded with  as  a  separate  action.**  A  severance  pre- 
serves the  or^^al  causes  of  action,  and  it  is  not 
necessary  to  begin  anewj"  and  no  further  service  of 
summons  is  neeessaiy;"  but  the  pleadings  should 
be  amended  so  as  to  present  a  distinct  case  with 
r^^ard  to  each  action  into  which  the  original  action 
is  ^vided."  Separate  judgments  are  rendered  in  the 
diifermt  actums,''  whieh  are  entirely  independent  of 
and  unaffected  by  each  other,**  and  an  appeal  may 
be  taken  from  one  without  regard  to  the  other  or 
others." 


[%  382]  A.  In  OeneraL  The  history  of  every 
action  is  said  to  be  comprehended  in  three  states: 
Its  institution,  its  pendency,  and  its  determination.'^ 
To  commence  an  action  is  to  demand  something  by 
the  institution  of  process  in  a  court  of  justice;^  and 
to  prosecute  the  action  is  to  continue  that  demand;^ 
but  the  term  "  prosecution is  sometimes  used  in 
the  sense  of  including  the  commencement  of  an 
action  as  well  as  the  subsequent  proceedings."  An 
action  is  not  pending  until  duly  commenced,^  by 
proper  proceedings  ;^  but  after  it  is  so  instituted,  it 
is  to  be  regarded  as  pending  until  finally  disposed 
of,"*  at  which  time  the  action  is  said  to  terminate.^ 
Most  of  the  matters  and  proceedings  incident  to  the 
copimeneement,  prosecution,  and  termination  of 
actions  are  made  the  subjects  of  separate  titles  in 
Wen,  lt«  N.  C. 


64.  Langeton 
206,  21  SS  111. 

66.  'Dtmgbtj  T.  Atlantic;  etc,  R.  Co.. 
78  X  C.  it. 

86.'  Lee  v.  Watemal  Hnt  Ins.  Co., 
1  Handy  217, 12  Oh.  Dec.  (Reprint)  109. 

6T.   State  V.  Rocbe,  »4  Ind.  87S. 

ra]  JToialair  la  aunnn^Defend- 
anta  who  waive  their  right  to  sever 
by  Joining  In  their  answer,  going  to 
trial,  or  suffering  a  joint  verdict  can- 
not De  heard  to  object.  Mathews  v. 
De  Laronde,  8  Mart.  N.  S.  (La.)  50S ; 
Sere  v.  Armltage,  9  Mart  (La.)  394, 
12  AxaD  Sll.  ,  , 

68.  SUte  V.  Hocbo,  94  Ind.  372 
(holding  that  where  a  defendant  ob- 
tains an  order  on  plaintiff  to  separate 
his  causes  of  action  and  have  them 
separately  docketed,  the  enforcement  of 
the  order  is  waived  by  pleading  to  the 
original  complaint  without  taking  any 
steps  to  enforce  the  order). 

69.  Stewart  v.  Ashley,  34  Mich.  183. 

70.  Stewart  v.  Ashley,  34  Mich.  183  ; 
Redfeam  v.  Austin,  88  N.  C.  413. 

71.  Stewart  v.  Ashley,  34  Mich.  183. 
78.    Parker  v.  Stephens,  (Tex.  Civ. 

A.)  48  SW  878 

78.  Glller  v.  'West  162  Ind.  17,  69 
NE  548  ;  Bryan  v.  Splvey,  106  N.  C. 
»,  99,  11  SB  KIO  (where  the  court 
said :  "Where  an  order  of  severance 
Is  made,  it  is  equivalent  to  dividing  one 
into  a  number  of  distinct  actions"). 

74.  auier  V.  West,  162  Ind.  17,  69 
KE  64  8. 

[a]  After  tb*  MT«rano«  of  an  ac- 
tion and  Judgment  against  one  of  the 
defendants,  his  name  should  no  longer 
be  used  either  in  the  pleadings  or  pro- 
ceedings against  the  other  defendant 
Anonymoua,  4  Hill  (N.  T.)  19. 

78.  Neon  t.  B.  H.  Bacon  Co.,  137 
App.  XHv.  S97,  121  NTS  718. 


76.  I^eary  t.  Mutual  Reserve  Fund 
Life  Assoc.  SO  Fed.  269:  Hodges  v. 
Wlhnlngton,  etc.,  R.  Ca,  106  N.  C.  170, 
10  SB  917. 

77.  Stewart  v.  Ashley,  24  Mich.  183 
(holding,  however,  that  this  Is  an 
irregularity  which  may  be  waived  by 
the  parties). 

[a)  Im  •iMtmMrt,  where  a  sever- 
ance as  to  defendants  Is  ordered,  the 
court  may  in  Its  discretion  require  each 
defendant  to  file  an  answer  In  the 
nature  of  a  bill  of  particulars,  ^t>e- 
clflcally  describing  the  land  claimed 
by  him  and  disclaiming  as  to  the 
other  land  to  which  the  action  relates. 
Bryan  t.  Bplvey,  106  N.  C.  96,  11  SE 
510. 

78.  Boone  V.  Hulsey,  71  Tex.  176, 
9  SW  681. 

79.  Boone  T.  Hulsey,  71  Tex.  176, 
9  SW  631. 

80.  Oilier  V.  West.  162  Ind.  17,  69 
NB  648. 

81.  Ex  p.  Mumtord,  67  Ho.  608,  606. 
88.   Cohens  v.  Ylr^nia,  6  Wheat 

(U.  S.)  264,  408,  6  L.  ed.  267;  Callen 
V.  Ellison,  IS  Ob.  8t  446.  468,  82 
AmD  448. 

OonuMBMnMKt  of  aoUoB  Aaflnad 
see  Infra  |  383. 

83.  Cohens  v.  Virginia,  6  Wheat 
(U.  S.)  264,  408,  6  L.  ed.  257;  Callen 
V.  Ellison,  13  Ob.  St.  446,  468,  83 
AmD  448. 

84.  Clinton  v.  Heagney,  176  Mass. 
134,  65  NE  894  (where  the  court  said: 
"As  applied  to  proceedings  upon  the 
civil  side  of  a  court  the  ordinary  mean- 
ing of  the  word  "prosecution"  Includes 
the  Institution  of  a  suit  and  Is  not 
confined  to  the  mere  pursuit  of  a 
remedy  after  iiroceedlnffi  have  been 
InsUtuted"). 


this  work.** . 

[$  383]   B.  Oommencement— 1.  In  General  By 

the  commencement  of  an  action  is  meant  the  sning 
out  of  process  or  originating  proceedings  whereby  an 
action  in  a  court  of  law  or  equity  is  instituted  to 
establish  some  right  or  redress  some  wrong.*  The 
particular,  act  or  proceeding  constituting  such  cmn- 
mencement  varies  in  different  jurisdictions.'* 

[$  384]  2.  Accrual  of  Cause  of  Action — a.  In 
Goieral."^  It  is  frequently  important  definite^  to 
determine  at  just  what  time  a  cause  of  action  ac- 
crues,"* as  for  the  purpose  of  ascertaining  whether 
an  action  is  prematurely  commenced,"*  or  whether 
the  conmiencement  has  been  so  delayed  as  to  come 
within  the  bar  of  a  statute  of  limitations."  The  pres- 
ent treatment  relates  more  particularly  to  the  former 

W.  Dwelle  v.  Hlnde,  18  Oh.  dr.  Ct 
618,  8  Oh.  Clr.  Dec.  177. 

88.  PTooMdlags  oowrtltatlng-  oom- 
UMOemMlt  see  Infra  If  401-414. 

87.  Russell  v.  Russell,  €9  Me.  386; 
E^x  p.  Mumford,  67  Mo.  603,  606.  See 
also  infra  |  447. 

88.  Tanalnatloa  of  aotton  see  Intra 
t  447. 

88.  Bee  cnm  references  at  begin- 
ning tA  this  title. 

90.  Wilson  V.  Baptist  Education 
Soc.,  10  Barb.  (K  T.)  308,  SlS  (where 
the  court  said :  "The  words  'com- 
mence a  suit,'  have  a  definite  legal 
signification,  and  mean  the  suing  out 
of  process,  or  originating  proceedings 
whereby  an  action  In  a  court  of  law 
or  equity  Is  Instituted  to  establish 
some  right,  or  redress  some  wrong"). 

"To  commence  a  suit  Is  to  demand 
something  by  the  Institution  of  process 
In  a  court  of  Justice."  Cohens  v. 
Virginia,  6  Wheat  (U.  S.)  264.  408, 
5  L  ed.  257  ;  Callen  v.  Ellison,  13  Oh. 
St  446,  453,  82  AmD  448. 

[a]  ;ni«  words  "bronffbt"  and 
"oonun^notdi"  as  applied  to  the  In- 
stitution of  an  action,  mean  the  same 
thing  and  are  used  Interchangeably. 
Qoldenberg  v.  Murphy,  108  U.  S.  162, 
2  set  388.  27  L.  ed.  686;  U.  S.  v. 
American  Lumber  Co.,  80  Fed.  309, 
315  [aft  85  Fed.  827,  29  CCA  431]. 

91.  Frooeedlng  oonstltutlnfr  com- 
meuoeniMit  see  Infra  ||  401-414. 

93.  Plao*  of  aoomal  see  Venue  [40 
Cyc  81  et  seq], 

93.  Tobias  v.  Richardson,  26  Oh. 
Clr.  Ct  81. 

94.  Shoemaker  v.  Hall,  44  N.  C. 
411. 

VMBwtnn  fMnuBraooMBt  see  Infra 

II  S96-899. 
88.   Tobias  v.  XUAaidMiD,  M  Oik 
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ooiiBidntiti<m,  as  aifeeting  the  time  at  whiefa  aa 
action  may  be  commenced  f*  the  latter,  as  affecting 
the  time  within  which  the  action  must  be  com- 
menced, being  fully  treated  under  another  title." 
It  has  been  said  that,  as  applied  to  a  cause  of 
action,  the  term  "to  accrue"  means  to  arrive;  to 
commence;  to  come  into  existence;  to  become  a 
present  and  enforceable  demand;^  and  that  a  cause 
of  action  accrues  when  facts  exist  which  authorize 
one  party  to  maintain  an  action  against  another;*" 
and  that  the  term  implies  the  coexistence  of  a  de- 
mand capable  of  present  enforcement,  and  of  parties 
by  and  against  whom  it  may  be  enforced.^  In  this 
connection,  the  terms  "right  of  action"  and  "cause 
of  action"  are  ordinarily  used  aa  equivalent  ex- 
pressions,^ and  it  has  been  expressly  stated  that  it  is 
not  possible  for  one  at  the  same  time  to  have  a 
cause  of  action  and  not  to  have  the  right  to  sue;' 


Clr.  81.  See  also  ZjImltatloDS  of 
Actions  [2S  Cyc  10S6  et  seq]. 

M.    See  tnfra  S9  S8B-391. 

•7.  See  Umiutlona  of  AeUom  [tS 
Cyc  1066  et  seq]. 

98.  Elslng  V.  Andrews,  66  Conn.  66, 
64,  38  A  686,  60  AmSR  T6. 

[a]  TlM  tanuB  "uIm"  and  "ao- 
vmiit  as  applied  to  causes  of  action, 
aeem  to  be  used  interchangeably.  Mc- 
Gulgatn  V.  Rolfe,  80  III.  A.  266,  269  : 
Bruner  v.  Martin,  76  Kan.  S62,  866,  98 
P  166,  128  AmSR  172.  14  LRAN8  776, 

14  AnnCas  39  (where,  however.  It  is 
said  that  there  1b  some  conflict  of 
authority  on  thla  question). 

99.  Walters  v.  Ottawa,  240  III.  259, 
S6S,  88  NE  661.  _ 

[a]  Ottiw  d«finltlojifc— ( 1 )  "By 
the  accrual  of  the  cause  of  action  is 
to  be  understood  the  liRht  to  institute 
and  maintain  a  suit."  Lorason  v. 
Lambert.  12  N.  J.  L.  247.  248.  (2)  "A 
cause  of  action  accrue*  from  the  time 
the  right  to  sue  for  the  breach  at- 
taches.^' Walker  v.  Bowman,  IT  Okl. 
172,  178.  Ill  P  819,  SO  LiRANB  642, 
AnnCa8l912B  839  [rev  reh  106  P  649]. 
See  also  Amy  v.  Dubuque,  98  IT.  S. 
470,  476,  25  L.  ed.  228.  (3)  "A  cause 
of  action  Is  said  to  accrue  to  any  per- 
son when  that  person  first  comes  to  a 
right  to  bring  an  action."  Jacoba  v. 
Mexican  Sugar  Renning  Ca.  104  App. 
Dlv.  242,  249,  98  NTS  776 :  Bouvler  L. 
D.  [quot  Sperry  v.  Cook,  247  Mo.  182, 
189,  162  SW  818 ;  Bach  v.  Brown.  17 
Utah  436.  439,  63  P  991  ;  Brull  v. 
Northwestern  Mut.  Relief  Assoc.,  72 
Wis.  480,  483,  39  NW  629]. 

1.  ToDlas  V.  Richardson,  86  Oh.  Clr. 
Ct.  81.  See  also  Limitations  of  Ac- 
Uons  (26  Cyc  1067]. 

"A  cause  of  action  may  be  said  to 
accrue  when  there  coexists  (1)  a  de- 
mand capable  of  present  enforcement ; 
(8)  a  suable  party  against  whom  it 
may  be  then  enforced ;  and  (8)  a  party 
In  being  who  has  a  present  right  to 
enforce  It.  ...  No  one  will  con- 
tend that  a  cause  of  action  can  accrue 
unless  It  accrues  in  favor  of  some  one 
in  being  and  against  some  one  In 
being."  Tobias  v,  Richardson,  26  Oh. 
Clr.  Ct.  81.  86. 

a.  Walters  v.  Ottawa,  240  111.  259, 
263,   88    NE    661.     See    also  supra 

15  28,  40.  . 

3.  Walters  v.  Ottawa.  240  111.  269, 
263,  88  NB  661. 

4.  May  v.  State,  133  Ind.  667,  670, 
38  NE  352  (where  the  court  said  :  "We 
think  It  quite  clear  that  there  may 
be  a  claim  or  demand  without  any 
right  to  sue  for  Its  recovery.  It  has 
been  held  by  this  court  that  a  claim 
may  accrue  at  one  time,  and  a  right 
to  sue  for  its  recovery  may  accrue  at 
another  and  different  time").  See  also 
Indianapolis,  etc.,  R.  Co.  v.  Center 
Tp.,  180  Ind.  89,  28  NB  489. 

[a]    Aotloii  ag«lnst  state. — Under  a 
statute  authorizing  an  action  against 
"  ^tate  on  a  demand  accruing  within 
tain  time  from  the  commence- 
<  the  action,  it  has  been  held 


that  the  limitation  refers  to  the  Socrual 
of  the  demand  and  not  to  the  accrual  of 
the  right  to  sue,  and  that,  although 
no  action  could  be  brought  prior  to  the 
statute,  the  demand  might  aocnie  prior 
to  such  time,  and  be  barred  by  the 
limitation,  although  part  of  the  time 
elapsed  prior  to  the  enactment  of  the 
statute.  May  v.  State,  188  Ind.  667. 
33  NE  862. 

8.    See  Infra  ||  386-391. 

6.  Badgalupl  V.  Phoenix  BIdg..  etc.. 
Co..  14  Cal.  A  682.  112  P  892;  Suther- 
land V.  Wyer,  67  Me.  64 ;  Kobler  v. 
Matlage,  72  N.  T.  269  :  Taylor  v.  Brad- 
ley. 89  N.  Y.  129.  4  Abb.  Dee.  868,  100 
AmD  416.  See  also  UmitaUons  of 
Actions  C26  Cyc  1068]. 
.„[a]  Afxeemeat  to  giv  BOto^(l) 
Where,  for  a  consideration  received, 
defendant  i^^rees  to  give  plaintiff  a 
promlssorljr  note  payable  at  a  certain 
date,  the  agreement  Is  to  give  the  note 
immediately  or  within  a  reasonable 
time,  and  upon  defendant's  refusal  to 
do  so  an  action  may  be  maintained  for 
a  breach  of  his  agreement  Immediately, 
although  the  date  at  which  the  note 
was  to  be  made  payable  has  not  ar- 
rived. Stoddard  v.  Mix,  14  Conn.  12. 
( 2 )  The  amount  ascertained  by  a 
settlement  becomes  due  from  the  date 
of  the  settlement,  and  if  the  debtor 
agrees  to  give  his  note  for  such 
amount,  payable  at  a  day  named, 
but  falls  to  do  SO,  the  debt  accrues 
Immediately.  Kronenberger  v.  Bins, 
66  Mo.  121. 

[b]  Agreeuent  to  rive  property  by 
Willi"  A  cause  of  action  for  breach  of 
an  agreement  to  give  property  by  will 
accrues  upon  the  death  of  the  promis- 
or. Raycraft  v.  Johnston,  41  Tex. 
Civ.  A.  466.  93  SW  237. 

[c]  Agreement  to  make  repairs^— 
Under  a  lease  requiring  the  tenant  to 
keep  the  premises  In  repair,  and  pro- 
viding that  a  failure  to  do  so  shall 
work  a  forfeiture  of  the  lease,  if  an 
Injury  to  the  premises  occurs,  the( 
lessor's  right  of^  action  for  damages 
accrues  immediately  upon  a  refusal  of 
the  tenant  to  make  the  necessary  re- 
pairs.  David  v.  Ryan,  47  Iowa  642. 

[dl  AczMmsBt  to  paar  bumranoe 
inimlumsii  TThrrn  a  lln  Insurance 
policy,  payable  ninety  days  after  the 
death  of  the  Insured,  is  transferred 
for  the  benefit  of  A  and  B,  under  an 
agreement  that  B  shall  pay  the  pre- 
miums thereon,  and  he  falls  to  do  so 
and  permits  the  policy  to  lapse,  A's 
right  of  action  against  B  to  recover 
the  value  of  his  interest  In  the  policy 
accrues  on  the  date  of  the  Insured's 
death,  and  not  ninety  daya  thereafter. 
Scheele  v.  Lafayette  Bank,  180  Mo.  A. 
611,  97  SW  621. 

7.  Ala. — Thompson  v.  Gordon,  72 
Ala.  466. 

Oa.— Hall  V.  Page,  4  Ga.  428,  48 
AmD  236. 

III.— Snydacker  v.  Maglll,  24  III.  138. 

Iowa.— Holloway  v.  arltllth,  82  Iowa 
409,  7  AmR  208. 

HasB.— Oaftney  v.  Hicks.  124  Mass. 


but  it  has  been  held  that  for  some  pnipoees  a  claim 
or  demand  may  be  said  to  have  accrued,  although 
the  right  to  sue  for  its  enforcement  does  not  acrme 
until  a  later  date.*  Further  than  these  general  prin- 
ciples and  definitions,*  any  statement  as  to  when 
particular  causes  of  action  accrue  must  be  made  with 
reference  to  the  facts  and  circumstances  out  of 
which  such  causes  arise.' 

[$  385]  b.  Breach  of  Contract  A  eanse  of  ac- 
tion for  breach  of  a  contract  accrues  as  soon  as  the 
contract  is  broken." 

386]  c  Expiration  of  Time  for  FOTfonnance. 
As  a  general  rule,  an  action  on  a  contraet  cannot  be 
maintained  until  the  time  for  performance  of  the 
contract  has  expired;'  but  the  rule  is  otherwise 
where,  before  the  time  for  performance,  one  of  the 
parties  renounces  or  repudiates  the  contract,"  or 
where  he  disables  himself  from  performing  bis  par: 

301 ;  Daniels  v.  Newton,  114  Mass.  539. 

19  AmR  884. 
Mo.— Heard  v.  Rltches;.  US  Mo.  SI^ 

20  SW  799 ;  Duryee  v.  Turner,  20  Mo. 
A.  84. 

N.  H.— Knowlton  v.  Tlltcm.  38  N. 
H.  867. 

N.  T. — BurUa  v.  Thompson.  42  X.  T. 
246,  1  AmR  616 ;  Campbell  v.  Camp- 
bell, 66  Barb.  639. 

N.  C— Kelly  v.  Oliver.  118  N.  C 
443,  18  SB  698. 

Pa. — Gordon  v.  Kennedy.  2  Blnn.  287. 
See  also  Contracts  [9  Cyc  <98]. 
[a]  AottoB  en  'day  of  p«rf  ocmasoe. 
-M>rdlnarlly  a  party  is  entitled  to  the 
whole  of  the  day  on  which  the  time 
of  performance  expires.  In  which  to 
perform  a  contract,  and  an  action  can- 
not be  maintained  until  the  rollowtn^ 
day.  Moore  v.  Horsley,  42  Ark.  163; 
Harris  v.  Bleu.  16  Me.  176 :  Knowlton 
V.  Tllton,  88  N.  H.  2S7:  Smadtieck  t. 
SIsson,  81  Hun  (N.  t!)  MS.  Rnle 
as  to  commercial  paper  see  Bills  and 
Notes  17  Cyc  648]. 

rb]  Ooatraet  to  1m  pevfomsd 
wiihui  a  oertala  time. — Where  a  con- 
tract requires  one  party  to  perform 
his  part  within  a  certatn  time,  and 
the  other  to  perform  his  part  upon 
performance  by  the  former,  the  former 
may  perform  at  any  time  within  tbe 
period  limited,  and  his  rlsht  of  action 
to  require  a  perfonnance  by  the  other 
will  accrue  immediately.  Stbbitt  v. 
Stryker.  62  Ind.  41. 

8.  Iowa. — Holloway  v.  Griffith.  3; 
Iowa  409,  7  AmR  208  <contract  lo 
marry);  CraMree  v.  Messersmith,  1! 
Iowa  179. 

Kan.— Caley  v.  Milla.  79  Kan.  418. 
420.  100  P  68  tcit  Cyc]  ;  Kennedy  v. 
Rodgers,  2  Kan.  A  764,  44  P  47. 

Md. — Dugan  V.  Anderson,  36  Hd.  56T. 
11  AmR  609. 

Mass. — Jewett  v.  Brooks,  134  Maic. 
B05.  Contra  Nason  v.  Holt.  114  Ma??. 
641  note ;  Daniels  v.  Newton,  114  Mass. 
630,  19  AmR  384  (holding  that  while 
a  renunciation  of  a  contract  by  one 
party,  before  the  time  of  performance, 
may  be  ground  for  treating  It  u 
rescinded,  or  relieve  the  other  panr 
from  the  necessity  of  performing  or 
offering  to  perform  his  part  of  the 
contract.  It  does  not  of  itself  constitute 
a  present  violation  of  any  legal  right! 
of  such  other  party,  or  confer  upon 
him  a  present  right  of  action). 

Mlcb. — Obenauer  v.  Solomon.  W 
Mich.  670.  115  NW  686. 

N.  H.^<amoreauz  v.  Bcdfe,  86  N: 
H  38 

'n.  T.— Howard  v.  Daly,  «1  K.  T. 
862,  19  AmR  286:  Lee  v.  Decker.  S 
Abb.  Dec.  68,  2  Transcr.  A.  24S,  < 
AbbPrNS  892;  Beagle  v.  Harby,  T> 
Hun  310,  26  NTS  876. 

S.  C— -Payne  v.  Melton,  «7  a  CL 
233,  2S5,  46  SB  164  [cit  Cyc]. 

Tex- — Pioneer  Sav..  etc.,  Co.  v.  Peck. 
20  Tex.  Civ.  A  111,  48  8W  l«0. 

W.  Va. — James  v.  AAama,  IS  W.  Va 
246. 

Bns—B'Mst  KUght  Ll  R.  7  fiidL 
lllTDanube,  eta.  R,  etc,  Co.  v.  Xeno^ 
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f  the  eontraet,'  whether  he  does  so  intentionaUy 
r  not.*® 

r$  387]  d.  Ha.tarity  of  Debt  and  ExpiratioiL  of 
tredit.  A  cause  of  action  to  recover  a  debt  does  not 
ccx-ue  nntil  the  debt  matures  or  becomes  due/'^  So 
fiiere  a  purchase  is  made,  or  other  debt  or  obliga- 
ion  incurred,  upon  a  definite  term  of  credit,  the 
reneral  rule  is,  that  no  action  can  be  maintained 
hereon  until  the  term  of  credit  has  expired,^  unless 
he  agreement  for  credit  is  conditional,  and  the  con- 
iition  ia  not  complied  with  but  the  right  of  action 
Lccrues  as  soon  as  the  term  of  credit  expires,"  and 
L\ie  credit  may  be  avoided  and  an  action  maintained 
before  the  expiration  of  the  term,  where  the  credit 
was  procured  through  fraud.^"  Where  it  is  agreed 
that  the  debtor  to  whom  credit  is  extended  shall 
^ve  a  note  or  security,  the  general  rule  is,  that 
unless  this  is  intended  ad  a  condition  of  obtaining 
the  credit,^^  a  failure  of  the  debtor  to  comply  with 
this  agreement  does  not  authorize  an  action  for  the 
debt  before  the  term  of  credit  expire,"  unless 
there  is  some  stipulation  to  this  effect,^  piurticalarly 
where  the  creditor  performs  his  part  of  the  agree- 

11  C.  B.  N.  a  1B2.  103  ECL  152.  lit 
Heprint  753  (alT  13  C.  B.  N.  S.  825, 
106  ECL.  826,  148  Reprint  826]  ;  Avery 
V.  Bowden,  6  E.  A  R  714,  85  ECL  714, 
119  Reprint  647  [aR  S  B.  &  B.  958,  88 
EC1-.  953.  112  Reprint  HlftJ:  Hochater 
V.  De  laTour.  2  B.  &  R  978,  TS  BCL 
«78.  20  EngUfcEq  167.  118  Reprint  »S2, 
€  ERC  878. 

See  alao  Contracts  [9  Cyo  6981. 

9.  111. — Iiee  V.  Pennington,  7  til.  A. 
247. 

Iowa. — Crabtree  v.  Messersmlth,  19 
Iowa.  179. 

Kan.— Caley  v.  Mills,  7»  Kan.  418. 
420,  100  P  69  [dt  Crc]. 

Me. — Crooher  v.  Houni 
20  AmR  887. 

Mass. — Heard  v.  Bowers,  S8  Ptclc. 
455. 

Mich. — Obenauer  v.  Solomon,  161 
Mich.  670,  116  NW  696. 

N.  Y. — Campbell  v.  Campbell,  65 
Barb.  639. 

S.  C— Payne  v.  Melton,  67  S.  C. 
333.  23S,  46  8E  154   [c!t  Cyc]. 

Eng, — Lovelock  v.  EYanklyn,  8  Q.  B. 
371.  66  ECL  371,  115  Reprint  916 ; 
Short  V.  Stone.  8  Q.  B.  358,  65  ECL 
358.  115  Reprint  911;  Wilkinson  v. 
■Verity,  L.  R.  6  C.  P.  206,  16  ERC  208; 
Ford  V.  Tiley,  6  B.  &  C.  326,  IS  BCL 
164,  108  Reprint  472:  Planche  v.  Col- 
bum,  8  Bins.  14.  21  ECL  424.  131  Re- 
print 806,  6  ERC  6S4:  Bowdell  V. 
Parsons,  10  Bast  869.  198  Reprint  811 : 
Avery  v.  Bowden.  e  E.  A  B.  714,  86 
ECL  714.  119  Reprint  847  [aA  6  B.  ft 
B.  958.  88  ECL  96».  119  Reprint  1119]  ; 
5  Vlner  Abr.  884.  See  alao  Contracts 
[9  Cyc  698]. 


188,  66  Me.  196, 


[al  ifMmtof  to  aaotlMT  person—- 

One  who  promTses  to  marry  a  woman, 
on  a  future  day,  and  before  that  day 
arrives  marries  another  woman.  Is  In- 
stantly liable  to  an  action  for  breach  of 
promise  of  marrlaRe.  Short  v.  Stone.  8 
Q.  B.  3GS.  55  ECL  368,  116  Reprint  911. 

10.  Crooker  v.  Holmes,  65  Me.  196, 
199,  20  AmB  687  (where  the  court 
said:  "If  a  party  puts  It  out  of  his 
power  to  perform  bis  contract,  his 
liability  at  once  accrues.  It  matters 
not  whether  by  his  neglect  this  be  so, 
or  wiiethw  It  be  intentional").  But 
see  Heard  v.  Bowers,  28  Pick.  (Mass.) 
466  (holdlns  that  whlM  a  party  may 
be  sued  before  the  thne  of  performance, 
where  he  volnntarily  disables  himself 
from  performing  his  part  of  the  con- 
tract, which  may  properly  be  con- 
sidered as  equivalent  to  a  refusal  to 
perform,  the  rule  should  not  be  applied 
to  an  Involuntary  disability  which 
might  be  removed  before  the  time  of 
performance  > . 

11.  Ark. — Jones  v.  Dyer,  92  Ark. 
480,  ISI  aw  757  ;  Zachery  v.  Brown, 
IT  Atk.  448. 


Conn. — Bickerman  v.  New  York,  etc.. 
R.  Co.,  72  Conn.  271,  44  A  228. 
III.— Kahn  v.  Cook,  22  111.  A.  569. 
Iowa. — Seaton  v.  Hinneman,  50  Iowa 
396. 

La, — Catlett  v.  HeSner,  28  La.  Ann. 
577. 

Mass. — Franklin  Sav.  InsL  r.  Reed, 
125  Mass.  366. 

Miss. — ^Wiggle  V.  Thomason,  19 
Miss.  462. 

Mo.— Heard  v.  Rltchey.  112  Mo.  616, 
20  SW  799. 

N.  H.— Hilllard  Bothsll,  64  N.  H. 
813,  8  A  826. 

Vt. — ^Wetherell  v.  Evart^  17  Vt  219. 
Wash. — Rockford  Shoe  Co.  v.  Jacob, 
6  Wash.  421.  33  P  1057.' 

Wis. — StrelBSKuth  v.  Relgelman,  76 
Wis.  212.  43  NW  1116. 

See  also  cases  Infra  |  896.  V 
IS.    Ala, — Bradford  v.  Marbury,  12 
Ala.  620,  46  AmD  264. 

Cat. — Landls  v.  Morrlssey,  69  Cal. 
83,  10  P  258. 

ni. — Daniels  v.  Osbom.  71  111.  169 ; 
Kahn  v.  Cook.  22  in.  A.  669. 

Mass.— Wilder  v.  Colby.  184  Mass. 
377;  Hunneman  v.  Orafton.  19  Mete. 
454. 

Minn. — Barron  v,  MulHn,  81  Minn. 
374. 

Mo. — Russell  v.  Englehardt.  24  Mo. 
A  36. 

N.  H. — Ackerman  v.  Mlddleby,  75 
N.  H.  676,  78  A  616 ;  Dodge  v.  Water- 
man. 36  N.  H.  186. 

Teno.— Arnold  v.  Elliott,  7  Humphr. 
364. 

Wash. — ^Rockford  Shoe  Co.  v.  7acob, 
6  Wash.  421,  38  P  1067. 
"^Salsa  see  Sales  [36  Cyo  628], 

13.  Clark  v.  Smith,  9  Conn.  879  ; 
Wlneman  v.  Walters,  68  Mich.  470,  19 
NW  160:  Wheeler  v.  Harrah,  14  Or. 
325,  12  jp  609.  See  also  cases  infra 
note  20. 

14.  French  Wax  Figure  Co.  Jupp 
Baxter  Co.,  21  Oh.  Clr.  CL  764,  12 

Oh.  Clr.  Dec.  76. 

15.  Manufacturers,  etc..  Bank  v. 
Gore,  16  Mass.  76,  8  AmD  88  ;  Wlllson 
V.  Foree,  6  Johns,  (N.  Y.)  110;  White 
V.  Harrison,  1  NTCItyCt  482. 

16.  Wheeler  v.  Harrah,  14  Or.  326, 
12  P  500;  Foster  v.  Adams,  60  Vt. 
392,  15  A  169,  6  AmSR  120:  Hale  v. 
Jones,  48  Vt  227 ;  Rice  v.  Andrews,  32 
Vt.  691. 

[a]    If  ths  ersdlt  la  not  absolats, 

but  is  conditional  upon  the  note  or 
security  being  given,  a  failure  to  com- 
ply with  this  condition  will  authorize 
an  action  on  the  original  agreement, 
although  the  term  of  credit  has  not 
expired.  Wheeler  v,  Harrah,  14  Or. 
826,  12  P  BOO.  See  also  cases  supra 
this  note. 

IT.  IIL — Maoton  v.  aanunon.  7  III. 
A.  201. 


ment,  without  demandii^  that  the  note  or  security 
be  givenj"  but  the  creditor  may,  before  the  term  of  . 
credit  has  expired,  maintain  an  action  for  a  breach 
of  the  special  agreement.^  An  agreement  to  for- 
bear suit  on  an  obligation  for  a  limited  time  after 
it  becomes  due  does  not  postpone  its  maturity  or  pre- 
vent  an  action  thereon  before  the  expiration  of  the 
time  limited,*^  the  only  remedy  of  defendant  in  such 
a  ease  being  on  action  for  breach  of  the  agreement.'^ 
Under  an  agreement  that  a  creditor  may  on  a  cer- 
tain contingency  declare  a  debt  due  before  maturity, 
the  happening  of  the  contingency  does  not  of  itself 
mature  the  debt,  but  merely  gives  the  creditor  a 
right  of  election  but  his  election  may  be  exercised 
by  the  commencement  of  an  action,^*  and  this  elec- 
tion, in  the  absence  of  any  showing  to  the  contrary, 
will  be  deemed  to  have  been  made  npon  the  grounds 
specified  by  the  agreement." 

388]  e.  Happening  of  Event  or  Oontlngency. 
Where  an  agreement  is  to  be  performed  upon  the 
happening  of  some  particular  event  or  contingency, 
no  action  ean  be  maintained  thereon  nntil  the  event 
or  eontingeney  happens,^  unless  it  is  prevented  &om 

Qrafton,  10 


Masa — Hunneman 
Mete  464. 

Mo. — Russell  V.  Englehardt.  24  Mo. 
A.  86. 

N.  ,H. — Dodge  V,  Watoman,  88  N. 
H.  186. 

N.  Y.— Tale  v.  Coddlngton,  21  Wend. 
175. 

Vt.— Martin  v.  Fuller,  16  Vt  108. 
■alss  see  Sates    [36    Cyc  628-680, 
68«1, 

18.  Camptjell  v.  Buller,  82  Mo.  A. 
646. 

19.  Russell  V.  Englehardt,  24  Mo.  A. 
86;  Dodge  v.  Waterman,  36  N.  H.  186. 

30.  Barron  v.  MuUln.  21  Minn.  874  : 
Yale  V.  Coddlngton,  21  Wend.  (N.  T.) 
176 ;  Thompson  v.  Morris,  6  N.  C.  248 : 
Benjamin  v.  Zell,  100  Pa.  33 ;  Rine- 
hart  V.  Olwine,  6  Watts  ft  S.  (PaJ 
157 ;  Oirard  v,  Tassart,  5  Serg.  ft  R. 
(Pa.)  19,  9  AmD  827. 

SI.  Williams  V.  Sf^ott,  83  Ind.  406 ; 
Durbln  V.  Northwestern  Scraper  Co.- 
36  Ind.  A.  123.  73  NE  297. 

33.  Williams  v.  Scott  88  Ind.  406 ; 
Durbln  V.  Northwestern  Scraper  Co.. 
36  Ind.  A.  123,  73  NE  897. 

33.  Jones  v.  De  Moss.  161  Iowa  118, 
130  NW  914. 

[a]  Dsfanlt  la  paynMnt  of  Intsr- 
wrt.— Where  a  contract  allows  a  cer- 
tain number  of  years  for  the  payment 
of  the  principal  of  a  debt  but  pro- 
vides that  in  case  of  a  default  In  the 
payment  of  interest  the  whole  debt 
shall  become  due,  if  the  payment  of 
interest  which  la  due  is  demanded, 
and  refused,  the  whole  dsbt  may  be 
recovered.  Plympton  v.  Preston,  4  La. 
Ann.  869. 

S4.  Northwestern  Mut  L.  Ins.  Co. 
V.  AXlia,  28  Minn.  887. 

88.  Northwestern  Mut  L.  Ins.  Co. 
V.  AlUs,  23  Minn.  887. 

S6.  Ala. — Friedman  v.  McAdory,  85 
Ala  61,  4  S  885  (holding  that  a  bill 
to  enforce  a  contract  to  lease  a  build- 
ing when  completed  cannot  be  main- 
tained while  the  building  Is  In  course 
of  construction). 

111. — Crandall  v.  Payne,  64  111.  A. 
644  [aff  164  111.  627,  89  NB  601].  See 
also  Snydacker  v.  MaglU,  24  111.  138. 

Me. — Hamlin  v.  Otis,  36  Me.  391 
(holding  thct  where  commissioners  are 
appointed  by  the  court  to  partition 
lands,  and  an  agreement  Is  made  by 
all  concerned  that  the  commissioners 
shall  apportion  among  all  the  parties 
all  expenses  under  the  commission,  the 
commissioners  cannot  recover  for  their 
services  until  the  ar  Is 
made). 

Mo. — Tobin  V.  McCi 
(holding  that  there  ci 
wb^e  the  right  of  at 
on  the  satisfaction  of 
is  not  satisfied  until 
is  brought). 
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happening  by  the  act  of  one  of  the  parties;^  bnt 
immediately  upon  such  happening  the  cause  of 
action  accrues,  and  it  is  not  divested  by  a  subse- 
quent recurrence  of  the  conditions  previously  exist- 
ing.^? 

[$  389]  f.  Where  Debt  Is  Payable  in  InBtaU- 
ments.  Where  a  debt  is  payable  in  installments,  a 
default  in  the  payment  of  one  installment  will  not 
authorize  an  action  for  the  entire  debt,"''  unless  there 
is  a  provision  in  the  contract  to  this  effect;"  nor 
can  there  be  a  recovery  of  installments  which  have 
become  due  since  the  action  was  commenced but 
an  action  may  be  brought  to  recover  each  install- 
ment as  it  becomes  due,  although  the  other  install- 
ments are  not  due."  A  distinction  has,  however, 
been  made  between  an  action  of  assumpsit  or  its 
modem  equivalent  and  a  common-law  action  of 
debt,^  it  being  held  that  the  latter  will  not  lie  until 
all  of  tiie  inBtallments  are  due." 


wis.— Smith  V.  Malbon.  4  Wis.  SOO. 

87.  Gulf,  etc.,  R-  Co.  v.  Bamett, 
(Tex.  Civ.  A.)  66  SW  986  <holdlnR 
that,  where  a  railroad  company  agreed 
to  pay  contractors  for  work  done  when 
Its  line  should  have  been  completed 
to  a  certain  point,  and  repreaentea  that 
the  work  would  be  continued  until  Buch 
point  was  reached,  a  suit  to  recover 
for  labor  performed  was  not  prema- 
turely brought,  where  the  road  'was  not 
completed  to  such  point  by  reason  of 
the  default  of  the  railroad  company). 

as.  Green  v.  Robertson,  64  Cal.  75, 
28  F  446  (holding  that  where  a  person 
contracts  to  pay  his  agent  a  certain 
commission  when  the  balance  of  pur- 
chase money  is  paid  on  the  principal's 
ranch,  the  right  of  action  for  such  com- 
mission accrues  at  the  instant  the  bal- 
ance of  the  purchase  money  is  paid)  ; 
Denney  v.  Wheelwright,  80  Miss. 
783. 

[a]  ArrMmmt  to  par  on  organlia- 
tlon  of  oorporatloii. — where  pialntiiT 
sold  and  conveyed  to  defendant  certain 
real  estate,  under  agreement  that  pay- 
ment should  be  made  therefor  on  the 
organisation  of  a  contemplated  cor- 
poration, It  was  held  that  such  or- 

Sinlsatlon  did  not  fix  the  fact  of 
debtedness,  but  only  marked  the  time 
of  payment,  and  that  an  action  to 
recover  the  same  might  be  maintained 
where  all  the  steps  necessary  to  create 
a  corporation  de  facto  had  t>een  per- 
fonned,  although  the  certificate  neces- 
sary to  create  a  corporation  de  lure 
had  not  been  filed.'  Childs  v.  Smith, 
46  N.  Y.  S4  [rev  66  Barb  46,  88  HowPr 
828}. 

89.  Denney  v.  Wheelwrigbt,  60  KHss. 
783  (holding  that  the  llabllltgr  created 
by  a  promise  to  pay  a  certain  debt 
when  or  If  the  promisor  becomes  able 
becomes  absolute  Immediately  upon  his 
becoming  able  to  pay  It,  and  the  right 
of  action  thereby  accruing  Is  not  lost 
\  by  his  subsequent  Insolvency  or  in- 
ability to  pay  the  debt). 

30.  Oa. — Thomas  v.  Richards,  124 
Ga.  942,  63  SE  400. 

Minn. — Napa  Valley  "Wine  Co.  v. 
Daubner,  63  Minn.  112,  66  NW  14$. 

Mo. — Puckett  V.  National  Annuity 
Assoc.,  134  Mo.  A.  601,  114  SW  1039. 

N.  T. — Foxell  v.  Fletcher,  87  N.  T. 
476. 

Philippine. — Jose  v.  Damlan,  14  Phil- 
ippine 104. 

Ea]  SnbMqiMnt  aztuiilon  of  or«d- 
it*— A  creditor  who  by  a  subsequent 
agreement  extends  the  time  of  pay- 
ment of  a  debt  so  that  it  shall  be  pay- 
able in  Installments  cannot,  on  default 
In  part  of  the  Installments,  sue  on  the 
debt.  Napa  Valley  Wine  Co.  v.  Daub- 
ner, «8  Minn.  112,  66  NW  148 :  Foxell 
V.  Fletcher,  87  N.  T.  476. 

31.  See  Foxell  v.  netcher,  87  N. 
T.  476 :  Jose  V.  Damlan,  14  Philippine 
104  ;  Lycoming  P.  Ins.  Ca  v.  BatcheUer, 
63  VL  148,  19  A  988. 

».   HamUn  v.  Race^  78  IlL  482.  See 
lao  Infra  |  398. 


33.  Oa. — Thomas  v,  Richards,  124 
Ga.  942.  68  SB  400. 

Mass. — Tucker  v.  Randall.  2  Mass. 
283. 

Mo. — Puckett  v.  National  Annuity 
Assoc.,  134  Mo.  A.  601,  114  SW  1039. 

Wis. — Tilton  V.  J.  L.  Gates  Land  Co., 
140  Wis.  197,  121  NW  881. 

Ont. — Babcock  v.  Ayers,  27  Ont, 
47. 

84.  Thomas  v.  Richards,  124  Ga. 
942,  63  SE  400.  See  also'  Basler  v. 
Nichols,  8  Ind.  260  ;  and  cases  supra 
note  88. 

85.  Bush  V.  Stowell,  71  Pa.  208,  10 
AmR  694. 

86.  Bush  V.  Stowell.  71  Pa.  208,  10 
AmR  694 ;  Rudder  v.  Price,  1  H.  Bl. 
647,  126  Reprint  314.     See  also  gen- 
erally Debt,  Action  of  ri3  Cyc  411]. 
-  [a]    In  tlia  oas*  of  a  bill  slngl*  to 

fiay  a  sum  of  money  by  installments, 
t  has  been  stated  that  an  action  will 
not  lie  until  'the  last  Installment  Is  dite, 
the  contract  being  entire.  See  Cocke 
V.  Stewart,  2  Overt.  (Tenn.)  ?31. 

[b]  In  tlis  COM  of  a  bond  with  m 
paiuu^  conditioned  for  the  payment  of 
several  sums  at  different  times,  an 
action  will  He  Immediately  upon  a  de- 
fault as  to  any  one  Installment,  and  a 
recovery  may  be  had  fOr  the  penalty 
to  be  satisfied  by  the  payment  of  the 
Installment  due.  and  the  other  Install- 
ments as  they  fall  due,  for  which  scire 
facias  may  be  sued  out.  Cocke  v. 
Stewart.  2  Overt  (Tenn.)  281. 

87.  U.  a— Ober  v.  Gallagher,  9$  U. 
8.  199,  28  L.  ed.  839;  TT.  S.  v.  Hodge, 
«  How.  379,  12  L.  ed.  437 ;  Connecticut 
Mut.  L.  Ins.  Ca  T.  Jones,  9  Fed.  803, 
1  McCrary  888. 

Tit.— Vansant  v.  Allmon,  28  11!.  SO. 

Ind.— Mills  V.  Gould,  14  Ind.  378; 
Dogan  V.  Sprague,  2  Jnd.  600. 

Kan.— li^ty  v.  McMartln.  11  Kan. 
665. 

La. — Canonge  v.  Puseller,  10  La. 
Ann.  697. 

Mass. — Burtls  v.  Bradford,  122  Mass. 
129;  Ball  v.  Wyeth,  99  Mass.  338; 
Ely  V.  Ely,  6  Gray  439. 

Nebr. — Qrable  v.  Beatty,  66  Nebr. 
642,  77  NW  49. 

N.  Y.— Cary  v.  White,  62  N.  T.  138 
[diaappr  Pratt  v.  Coman,  37  N.  T.  4401  : 
Mechanics',  etc..  Bank  v.  Wlxon,  42 
N.  T.  438 ;  Taggard  v.  Curtenlus,  16 
Wend.  166 ;  Dunkley  v.  Van  Buren.  3 
Johns.  Ch.  830. 

Wash. — Frank  v.  Pickle,  3  Wash.  T. 
56,  3  P  684. 

Wis.— Wolff  V.  McGavock,  29  Wis. 
290. 

■ff*ct  of  mortrar*  see  Mortgages 

t27  Cyc  1274,  1278]. 

38.  Johnson  v.  Lewis,  13  Minn.  364  ; 
Swift  V.  Fletcher,  «  Minn.  660. 

■tatvtorr  provlBli»a  aa  to  inort* 

^^1^  see  Mortgages  [27  Cyc  1275, 

^[aV  If  tlM  Monrlty  la  worthI«M, 

a  statutory  provision  requiring  a  cred- 
itor holding  a  aecurlty  to  exhaust  the 
Neurit^  before  suing  fi>r  the  Oebt  haa 


[$  390]   g.  Where  Collateral  Secnrity  la  Takes. 

The  taking  of  collateral  security  does  not  snsper.d 
or  postpone  the  right  of  action  upon  the  printipi'l 
debt,*'  except  where  there  is  aome  statmor.- 
requirement  that  the  debtor  shall  first  exhaiir. 
his  secority,'"  or  some  agreement  to  this  effect :  * 
but  the  rule  is  otherwise  as  to  securities  givft 
and  accepted  as  a  conditional  payment  of  tli-^ 
debt.*' 

f$  391}  h.  When  Note  la  Takea  for  Frevioos 
Debt.  Although  as  a  general  rule  a  protmssory  wit-i 
given  by  a  debtor  to  his  creditor  will  not,  in  Wr 
absence  of  agreement,  operate  as  a  payment  so  ^• 
to  extingaish  a  preexisting  indebtedness,'"  yet/mi- 
l^s  the-  note  is  given  and  accepted  merely  as  & 
collateral  seeority,"  it  will  operate  to  extend  t\x 
time  of  payment  of  the  preeristing  indebtednesE, 
and  snspend  the  <n«ditor'B  right  of  action  mitil  the 
maturity  of  the  not^^  notwithstanding  the  origintl 

no  application.  Schaick  v.  Harmon,  f 
Minn.  265. 

39.  Kennlon  v.  Kelsey,  10  Iowa  HI  : 
Grable  v.  Beatty,  56  Nebr.  642,  77  XTV 
49. 

Provision  la  mortnff*  see  Mon 

gages  [27  Cyc  1276]. 

40.  Davis  V.  Davis,  104  Va.  C5.  S! 
8E  216  {holding  that  where  a  credit-ir 
accepts  from  a  debtor  certain  noif- 
upon  the  stipulation  that  the  securici-^^ 
"when  and  if  paid  shall  be  in  fu.'! 
settlement"  of  the  debt,  they  are  nor  !■■ 
be  treated  as  a  deposit  of  collatvral 
security,  but  as  a  conditional  paymivL 
and  that  they  will  operate  to  sufdhkI 
during  their  currency  the  rl^t  of  k- 
tion  on  the  original  debt). 

41.  U.  S.— Black  V.  Zacharle,  3  How. 
483,  11  U  ed.  690. 

Ala. — L^ne.  etc.  Co.  v.  Jones,  79  Ala. 
156. 

111.— Cox  V.  Kelser,  16  Bt.  A.  433. 
N.  T.-^Happy  v.  Mosher,  43  N.  T. 
313. 

S.  C— Fiske  V.  Judge,  23  &  C  L 
436,  42  AmD  332. 

Wash.— Otto  V.  Orlflln,  54  Wash.  5W, 
103  P  789. 

See  also  cases  Infra  note  43. 
-  Vot«  aa  pa^inwt  of  psfarltma  dett 
see  Payment  [30  Cyc  1194-11991. 

43.  Whitney  v.  Goln,l0  N.  H.  3S1: 
Wolff  v.  McGavock,  29  Wis.  290.  S« 
also  supra  |  390. 

48.  U.  &~Black  v.  Zacdiarie.  3  Hov. 
483.  11  L.  fed.  690. 

Ala. — Lane,  etc.,  Co.  v.  Jones,  79  Ala 
164 :  Mobile  I4.  Ins.  Co.  v.  Randall,  :i 
Ala,  820;  McCrary  Carrlnston,  3i 
Ala  698. 

Cal.— Welch  V.  AlUngton,  23  Cal.  SM. 
m.— Cox  V.  Kelser,  15  111.  A.  41!. 
Md. — Yates  v.  Donaldson,  5  Md.  3i\ 
61  AmD  283  ;  Glenn  v.  Smith,  3  Gilt  & 
J.  493,  20  AmD  452. 

Mass.— Appleton  v.  Parker,  15  Gny 
173. 

Mich. — Phcenix  Ins.  Ca  Allen.  II 
Mich.  501,  83  AmD  756. 

Minn. — Lundberg  v.  North  west  en 
Bl.  Co.,  42  Minn.  37,  43  ITW  6$h. 

N.  T. — Jagger  Iron  Co.  v.  Walker,  7* 
N.  T.  621 ;  Greene  v.  Bates,  74  K.  T 
838:  Happy  v,  Mosher,  48  N.  T.  3IJ: 
Reed  v.  Ashe,  18  App.  Dlv.  601.  H 
NYS  126  ;  Martens-Turner  Co.  v.  Mac- 
intosh, 17  App.  DIVv/419.  46  NTS  JTs: 
Parrott  v.  Colby,  6  Hun  5S  [aff  71 
N.  T.  697]  ;  Dodge  v.  Johnson.  9  NYCiv 
Proc  339  ;  Muldon  v.  Whitlock,  1  Cot. 
290,  13  AmD  533  ;  Putnam  v.  LewLs 
8  Johns.  389  :  Tobey  v.  Barber,  6  Jotm 
68,  4  AmD  326. 

S.  C— FIske  v.  Judge,  39  8.  C  L 
436,  42  AmD  883. 

Tenn. — Douglas  v.  Bank  of  Com- 
merce, 97  Tenn.  133,  36  SW  874. 

Vt.— Mldilgan  State  Bank  v.  Leav- 
enworth, 28  Vt  20*. 

Wash.— Otto  V.  Griffin,  64  Wash- 
606,  108  P  789. 

W.  Va— Hombrooks  v.  Xaicas.  SI 
W.  Va  493.  43  AmR  377 :  Mercfauti 
Nat  Bank  v.  QQod.  21  W.  Va.  4Sf 
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debt  is  of  a  higher  dignity  than  the  note.^ 

[$  392]  3.  Time  from  Which  Rights  Are  Deter- 
snined — a.  In  OeneraL  The  rule  is  well  settled,  at 
least  with  r^ard  to  actions  at  law/"  and  where  no 
Eiipplemental  pleadings  are  filed,"  that  the  rights  of 
the  parties  to  an  action  most  he  determined  accord- 
ing to  the  facts  existing  at  the  time  the  action  was 
commenced.*^  Plaintiff  must  therefore  recover,  if  at 
all,  according  to  the  status  of  his  rights  at  the  time 
of  the  c<);nmencement  of  the  action,  and  ordinarily 
the  same  rule  applies  with  ic^rd  to  the  ric^ts  and 
defenses  of  defendant.^ 


wis.— Blunt  t.  Walker,  11  Wis.  8S4, 

78  AmD  709. 

Kng. — PAlmer  v.  Bramley,  [1896]  2 
Q.  B.  406 ;  Stedman  v.  Oooch,  1  Bsp.  8. 

[a]  So  •xprsu  affTMmvnt  la  MO- 
•snuT  In  order  to  Buspend  the  right 
of  action  upon  the  orfglnal  debt,  as 
such  la  the  legal  consequence  of  ac- 
cepting the  note,  unlesa  there  Is  an 
agreement  or  understanding  to  the  con- 
trary. Mobile  L.  Ina.  Co.  v.  Randall, 
71  Ala.  220. 

[bj  TaUiiff  not*  for  >mt.— A  land- 
lord who  takes  his  tenant's  note,  for 
rent  cannot  distrain  or  sue  for  the 
rent  before  the  maturity  and  nonpay- 
ment of  the  note.  Flake  v.  Judge,  29 
S.  C.  L.  43S,  42  AmD  S88:  Hombrotika 
V.  lAxCMM.  84  W.  Va.  498.  49  AmR  877. 

[cl  Wbrn  tb»  mot*  ImooibiM  dn«, 
the  holder  may  at  his  election  either 
sue  on  the  note  or  on  the  original  cause 
of  action.  Hudd  -t.  Harper,  1  Md.  110, 
54  AmD  <44. 

Vote  as  MkBOvMlffBMat  of  pr«- 
ilowi  doM  for  purpose  of  statute  of 
limitations  see  Umltatlona  of  Actions 
t2B  Cyc  18431. 

Operation  and  effeet  of  aoknowledr- 
maiit  or  now  promlM  as  to  statute  of 
limitations  generally  see  Limitations  of 
Actions  [26  Cyc  1368]. 

44.  Fiske  V.  Judge,  29  S.  C.  L.  43S< 
42  AmD  382 ;  Hornbrooka  v.  Lucas,  24 
W.  Va.  493,  49  AmR  277. 

45.  Woodbridge  v.  Pratt,  etc.,  Co., 
69  Conn.  804,  87  A  688  ;  Fults  v.  Munro, 
202  N.  T.  84,  95  NE  23,  37  LRANS 
600,  AnnCasl912D  870  [rev  137  App. 
Dlv.  881.  118  NTS  1107]  ;  Delaware 
Trust  Co.  V.  Calm,  195  N.  T.  281.  88 

53  [rev  188  App.  Dtv.  660.  107 
NTS  318]. 

Bute  in  aavltT  see  Infra  |  89S. 

46.  Robertson  v.  Howard,  83  Kan. 
453,  112  P  162 ;  Reynolds  v.  Thom^, 
28  Kan.  810. 

8nppl«an«Btal  plaadlnn  see  Plead- 
ing [31  Cyc  499  et  seqr 

47.  V.  8. — American  Bonding,  etc., 
Co.  V.  Gibson  County.  145  Fed.  871, 
76  CCA  155,  7  AnnCas^622  and  note. 

Ark.— Homor  v.  Hanks.  22  Ark.  672. 

Conn, — State  v.  Huntington  Town 
School  Committee.  82  Conn.  663,  74 
■A  882 ;  Woodbridge  v.  Pratt,  etc.,  Co., 
69  Conn.  804,  37  A  688. 

IIL — Hutchinson  v.  Coonley.  209  111. 
437.  70  NB  686. 

Iowa. — Klrchner  v.  Wapslnonoc 
School  Tp.,  141  Iowa  42,  118  NW  61. 

Kan.— Robertson  v.  Howard,  83  Kan. 
453.  112  P  162:  Reynolds  v.  Thomas, 
88  Kan.  810;  Smith  v.  Woodleat,  81 
Kan.  717. 

La. — State  V.  Judge  Third  DIst  Ct, 
Uann.  Unrep.  Cas.  406. 

Mass, — Anthony  v.  New  York,  etc., 
It.  Co..  162  Mass.  60,  37  NB  7S0; 
Hutmewell  v.  Taylor.  6  Cush.  473. 

HIch. — Moyer  v.  Scott,  80  Mich.  846  ; 
Blackwood  V.  Brown.  89  Mich.  488. 

N.  H. — Tappan  v.  Tappan,  80  N.  H. 
60. 

N.  T.— Pults  r.  Munio,  808  N.  T.  34, 
96  NB  23,  87  LRANS  600,  AnnCas 
1912D  870  [rev  187  App,  Dlv.  881, 
118  NTS  11071;  Wegner  Mach.  Co. 
V.  Taylor,  143  App.  Dlv.  704,  128  NTS 
809 :  Drake  Hardware  Co.  v.  De  Witt. 
148  App.  Div.  189,  126  NTS  868 ;  Storm 
V.  Iilvmnton,  6  Johns.  44. 

Tex.— Uoreland  v.  Atchison,  84  Tex. 
164. 

But  Bee  Terrltorr  New  Mexico 
Eastern  IL  Co„  16  N.  M.  691, 110  P  862. 


[a] 


[$  393]  b.  OansM  and  Rights  Accruing  after 
Oommencement.  It  follows  from  the  rule  above 
stated,"  that  unless  plaintiff  has  a  valid  and  sub- 
siiiting  cause  of  action  at  the  time  his  action  is 
commenced,  the  defect  cannot  be  remedied  by  the 
acquisition  or  accrual  of  one  while  the  action  is 
pending,''^  and  an  amendment  setting  up  such  after- 
acquired  cause  of  action  is  not  permissible."'  Nor, 
under  this  rule,  can  plaintiff  in  a  pending  action 
properly  commenced  recover  upon  any  new  pause 
of  action  or  additional  claim  accruing  after  the  com- 
mencement of  the  action,*"  although  it  may  relate  to 
Mxtwptlons  to  'ttdo. — In  a  case 


applying  the  general  rule  the  court 
said :  "In  the  matter  of  the  computa-« 
tion  of  Interest  on  a  debt  sued  on  we 
believe  It  la  the  general  rule  to  aHow 
interest.  In  case  of  recovery,  to  the 
time  of  trial.  There  are  probably  other 
exceptional  cases  where  equity  would 
adjust  subsequently  accruing  rights ; 
also  where  the  parties  to  an  action 
have,  without  objection,  tried  out  and 
thereby  submitted  to  the  court  sub- 
sequently accruing  claims  for  adjudica- 
tion." Robertson  v.  Howard,  83  Kan. 
4&3,  454,  112  P  162. 

48.  U.  S. — American  Bonding,  etc., 
Co.  V.  Gibson  County,  146  Fed.  871. 
76  CCA  156,  7  AnnCas  622. 

Conn. — Dlckerman  v.  New  Toiii.  etc.. 
R.  Co.,  72  Conn.  271,  44  A  828. 

Mass. — Phelps  v.  Pahner,  16  Qray 
499,  77  AmD  378 ;  HunneweU  v.  Tay- 
lor, «  Cush.  472. 

Mich.— Moyer  v.  Scott,  80  Hlch.  346. 

Mo. — ^Welnwick  .v.  Bender,  88  Mo.  80  ; 
Werth  V.  Sprlngfleld,  22  Mo.  A.  12 ; 
Tobln  V.  McCann,  17  Ma  A.  481. 

N.  H. — Tappan  v.  Tappan,  30  N.  H. 
50. 

N.  T. — Dean  v.  Metropolitan  El.  R. 
Co..  119  N.  T.  640,  23  NE  1054  ;  Tullls 
v.  Stone,  117  App.  Dlv.  227,  Ifll  NTS 
1088 ;  Hare  v.  Van  Deusen,  32  Barb.  9S. 

B.  C. — Moon  V.  Johnson,  14  S.  C.  464, 

'"It  Is  elementary  law,  that  a  plain- 
tiff must  recover.  If  at  all,  on  his  right 
of  action  as  It  existed  at  the  institution 
of  his  suit.  One  cannot  bring  another 
Into  court  and  tax  him  With  cost  in 
defending  against  a  nonexistent  right, 
upon  the  ground  that  a  right  may  be 
created  pending  the  procedure."  Tobln 
V.  McCann,  17  Mo.  A.  481.  488. 

OansM  and  rights  aoomlng  after 
oomnwnoamont  see  Infra  |  393. 

[a]  Blsohaivo  of  lien. — ^An  action 
to  recover  moneys  which  are  subject 
to  a  lien  In  favor  of  defendant  cannot 
be  sustained  by  proof  of  a  discharge 
of  the  lien  subsequently  to  the  date  of 
the  writ.  Vail  v.  Durant,  7  Allen 
(Mass.)  408.  83  AmD  695. 

[b]  £«gal  oharaotar  of  plalntUf.~- 
Ab  Bt  general  rule  a  party  must  recover 
according  to  hia  legal  rights  at  the 
commencement  of  the  action  and  ac- 
cording to  the  legal  character  in  which 
he  sues.  Tappan  v.  Tappan,  20  N.  H, 
60. 

49.  Homer  v.  Hanks.  22  Ark.  578; 
Reynolds  v.  Thomas,  28  Kan.  810. 

D»f  ensM  aoomiag  after  ooBUiwnM- 
uant  see  Infra  I  394. 

60.  See  supra  f  392. 

61.  U.  S. — American  Bonding,  etc, 
Co.  V.  aibson  County,  146  Fed.  871, 
76  CCA  156,  7  AnnCas  622  and  note. 

Ark. — Jones  v.  Dyer,  98  Ark.  460, 
123  SW  767;  Scott  t.  Fowler,  14  Ark. 
427. 

Fla. — Marianna.  etc,  R.  Co.  v. 
Maund.  62  Fla.  638,  643.  66  S  670 
[quot  Cycl;  Giles  Wilmot,  S9  Fla. 
871.  874,  S8  8  287  felt  Cyc]. 

OA. — ^Wadley  v.  Jones,  56  Oa.  889. 

Kan. — Smith  v.  Smith,  82  Kan.  699. 

Ky. — Gibson  v.  Johnson.  66  SW  116, 
23  KyL  1822;  Stelnharter  v.  WoUsteln, 
13  KyL  686. 

La. — Dugas  v.  Truxillo.  16  La.  Ann. 
116;  State  v.  Judge  Third  Dlst.  Ct, 
Mann.  Unrep.  Cas.  406. 

Mich. — Moyer  v.  Scott,  30  Mich.  346  ; 
Hovey  v.  Sebrlng,  24  Mich.  283,  9  AmR 
122. 

Mo. — Jennings  t.  Zerr,  48  Mo.  A.  688  ; 


Wferth  V.  Sprlngfleld,  22  Mo.  A.  12: 
Tobln  V.  McCann,  17  Mo.  A.  481. 

N.  H.— Ackerman  v.  Mlddleby,  76  N. 
H.  676,  78  A  616;  Tappan  V.  Tappan, 
80  N.  H.  60. 

N.  J.— Titus  V.  Gunn,  69  N.  J.  U 
410,  66  A  736. 

N.  T. — Dean  v.  Metropolitan  EL  R. 
Co.,  119  N.  T.  640,  23  NE  1064  ;  Tullls 
V.  Stone,  117  App.  Dlv.  227,  101  NTS 
1082;  Walsh  v.  woarms,  109  App.  Dlv. 
166,  96  NTS  824;  Banlgan  v.  Nyack, 
26  App.  Dlv.  160.  49  NTS  199;  Hare 
v.  Van  Deusen,  82  Barb.  92:  Garrigue 
V.  Loescher,  16  N.  Y.  Super.  678 ;  Ctem- 
mons  V.  Gordon.  87  Misc.  886,  76  NTS 
999  ;  Wattson  v.  Thlbou,  17  AbbPr  184 ; 
Stmm  V.  Livingston,  6  Johns.  44. 

Pa. — ^Roud  v.  Grltoth,  11  Serg.  ft  R 
180;  HcLaughUn  v.  Parker.  3  Senr.  ft 
R  144:  Stewart  v.  McBride,  1  Serg. 
ft  R.  808 ;  White  v.  Miller,  48  Pa. 
Super.  678. 

Tenn. — Blevlns  t.  Alexander.  4  Sneed 
688. 

Tex. — Bradford  v.  Hamilton,  7  Tex. 
56  ;  Linn  v.  Scott,  3  Tex.  67:  St  Louis 
Southwestern  R,  Co.  v.  Jenkins,  (Civ. 
A.)  89  SW  1106. 

Vt— Wethereil  v.  Bvarts,  17  Vt.  219^ 
Wis. — Turner  v.  Pierce,  31  Wis.  342. 

[a]  Action  hy  aaslgiiM.— (1)  A 
plaintiff  who  sues  as  assignee  of  a 
cause  of  action  in  which  be  has  no 
interest  at  the  time  the  action  Is 
commenced  cannot  maintain  the  action 
by  subsequently  acquiring  such  cause 
of  action.  Garrigue  v.  Loescher,  16 
N.  T.  Super.  678.  (2)  So  where  a 
claim  existing  in  favor  of  plaintiff  and 
against  defendant  Is  assigned  by  plain- 
tiff, plaintiff  cannot  maintain  an  action 
on  the  claim,  commenced  while  the  as- 
signment was  In  force,  notwithstanding 
a  subsequent  reassignment  of  the  claim 
to  him  after  the  commencement  of  the 
action.  Walsh  v.  Woarms,  109  App. 
Dlv.  166,  95  NTS  824.  <3)  But  It  has 
been  held  that  In  an  action  for  dam- 
ages for  Injury  to  property  by  Are, 
where  It  appears  that  plaintiff  has 
collected  insurance,  and  defendant  ob- 
jects that  the  Insurer  Is  not  made  a 
party,  the  Insured  may  be  eliminated 
by  a  formal  disclaimer  or  by  an  assign- 
ment to  plaintiff,  and  that  the  fact  that 
the  assignment  is  made  after  the  com- 
mencement of  the  action  does  pot 
necessitate  its  dismissal  and  the  com- 
mencement of  a  new  action.  White  v. 
Chicago,  etc..  R.  Co.,  146  Iowa  389,  124 
NW  162,  126  NW  119. 

[b]  An  aotlon  of  book  aooonnt  can- 
not be  sustained  if  commenced  before 
any  portion  <  of  plaintiff's  account 
against  defendant  has  become  due,  not- 
withstanding It  Is  all  due  at  the  time 
of  the  hearing,  and  the  statute  directs 
the  auditor  to  hear,  examine,  and  kd- 
just  all  the  accounts  of  the  parties 
up  to  the  time  of  making  up  the  report 
Wethereil  t.  Evdrts,  17  VL  819. 

[c]  An  aotlon  for  pumenta  mad* 
by  a  muro^  for  his  principal  cannot  be 
maintained  where  It  appears  that  the 
payments  sued  for  were  made  after 
the  institution  of  the  suit.  Jennings 
V,  Zerr,  48  Mo.  A.  628.  ■  , 

52.  Anondment  sotttng  up  oanao 
of  aotlon  where  none  existed  before,  or 
Introducing  facts  accruing  after  com- 
mencement of  action  see  Pleading  [81 
Cyc  391,  392]. 

■vpplamoBtal  pi— ding  see  Plead- 
ing tSl  Cyc  499  et  seq]. 

~  Ala. — Prouty  v.^^abama  Gbvat 
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the  original  subject  matter  of  the  aetion,**  as  in  the 
ease  of  an  additional  amount  or  new  installment  snb- 
seqnently  becoming  due,'*  or  some  further  amount, 
element^  or  item  of  damages  subsequently  accraing."* 
So  also  in  actions  affecting  the  title  to  property 
t)laintiff  cannot,  in  order  to  sustain  his  action,  rely 
upon  a  title  acquired  after  the  action  was  com- 
menced nor,  where  the  performance  of  some  con- 
dition precedent  is  essential,  can  the  action  be  main- 
tained by  performing  it  after  the  commencement  of 
the  action."  Where,  however,  a  cause  of  action 
exists,  the  action  may  be  commenced,  althoogh 
the  facts  to  sustain  it  are  not  ascertained  until 
afterward* 

394]  c.  Defenses  Aecming  after  Oommence- 
ment.°"  Ordinarily,  unless  properly  introduced  by 
a  supplemental  answer,"  or  plea  puis  darrein  eon- 

40S, 


tinnance,"  defendant  cannot  avail  himself  of  mat* 
ters  of  defense  which  have  arisen  since  the  actiod 
was  commenced,"  or  in  an  action  involving  the  tiild 
to  property,  rely  upon  a  title  acquired  since  tha 
commencement  of  the  action.**  In  an  aetion  on  tiu 
ease,  however,  defendant  may  show  under  the  em* 
eral  issue  a  former  recovery,  satiafaetion,  or  other 
matter  ex  post  facto  in  disehai^  of  the  eanse  of 
action.* 

[4  305]  d.  In  EqilitaUfl  Actiona.  In  equity  ibf 
procedure  is  more  liberal  and  flexible  than  at  lair* 
and  permits  the  pleading  and  proving  of  matters 
occurring  after  the  commencement  of  the  suit,  whif b 
go  to  show  where  the  equity  of  the  case  lics,^  ac  f 
the  adaptation  of  the  relief  granted  to  the  state  o\ 
facts  existing,  not  at  the  commencement,  bnt  at  t^e 
dose  of  the  litigation." 


Southern  Tl.  Co.,  174  Ala.  404. 
(I  S  980  [cit  Cyc], 

Conn. — DIckerman  v.  New  York,  etc., 
R.  Co.,  72  Conn.  271.  44  A  228. 

m.— Hamlin  v.  Race,  7S  111.  423. 

M.  T. — Bant  gain  v.  Nyack,  26  App. 
DIv.  150,  40  NYS  109. 

R  C— ^tcalf  V.  Outhrle,  94  X7.  C. 
447. 

Pa.— Fhfladelphfa  v.  Fienon.  Sll  Fa. 
S88,  «0  A  099 ;  White  V.  Hiller,  4S  Fa. 

Super.  672. 

Tex. — St.  Louis  Southwestern  R.  Co. 
V.  Jenkins,   (Civ.  A.)   89  SW  1106. 

But  see  Spencer  Lumber  Co.  v.  Dover, 
<Ark,)  137  SW  1099. 

[a]  niastntloaa^d)  Where  at 
the  time  an  action  for  damases  Is 
commeoced  plaintiff  haM  only  a  part 
interest  In  the  cause  of  action,  he 
cannot  recover  the  entire  damaae  by 
aoQulrlnff  the  entire  Interest  In  the 
cause  of  action  after  the  action  Is  com- 
moiced.  SL  Louis  Southweatem  R. 
Ca  V.  Jenkins,  (Tex.  Civ.  A.)  S9  SW 
1106.  (2)  Recovery  by  a  tenant  In 
common  tat  a  nuisance  affecting  the 
common  property  must  be  reiitrtcted  to 
hia  ownership  at  the  time  of  the  com- 
mencement of  the  action  and  cannot 
be  enlarited  by  a  subsequent  acquisition 
of  other  interests.  Prouty  v.  Alabama 
Great  Southern  R.  Co.,  174  Ala.  404. 
408,  66  S  980  Tclt  Cyc].  (3)  Under 
an  agreement  to  pay  an  additional 
amount  in  case  a  note  Is  not  paid  with- 
out suit,  such  additional  amount  does 
not  become  payable  until  after  suit  on 
the  note  Is  commenced.'  and  cannot  be 
recovered  In  the  same  action.  Nlcker- 
aon  V.  Babcock,  29  III.  497.  (4)  In  an 
action  against  a  railroad  company  for 
killing  animals  at  different  times,  platn- 
tirr  cannot  recover  for  an  animal  Killed 
after  the  commencement  of  the  action. 
Toledo,  etc.,  R  Ca  v.  Arnold,  49  111. 
178. 

B4.  DIckerman  v.  New  York,  etc..  R. 
Co..  72  Conn.  271,  44  A  228 :  Metcalf 
V.  Outhrle,  94  N.  C.  447  ;  WTiite  v. 
Miller,  4  3  Pa.  Super.  572.  See  also 
esses  Infra  notes  6B,  56. 

S6.  Cal. — Compressed  Air  Mach.  Co. 
r.  West  San  Pablo  Land,  etc.,  Co.,  9 
Cal.  A.  361,  99  P  531. 

Qa. — Potts-Thompson  Liquor  Co.  v. 
Fotts.  136  Oa.  451.  69  SR  7S4. 

III.— Hamlin  v.  Race,  78  111.  4  22. 

Pa.— Philadelphia  V.  Fterson,  211  Pa. 
388.  60  A  999. 

Tt. — Stanley  v.  Turner,  M  Vt  315, 
36  A  321. 

"The  law  never  permits  that  to  be 
done  indirectly  which  It  prohibits  from 
helnc  done  directly.  To  permit  the  re- 
covery of  the  sums  falling  due  after 
suit  brought,  would  be  an  evasion  of 
the  rule  that  the  cause  of  action  must 
be  complete  when  suit  la  broufcht." 
Hamlin  v.  Race,  78  111.  422,  425. 

la]  Malt  accruing  after  the  com- 
"^ment  of  the  action  cannot  be 
^red.  Israelson  v.  Valenstein,  130 
166 ;  Stanley  v.  Turner.  68  Vt. 
A  321. 

Stein  V.  Burden,  24  Ala.  130. 
D  453 :  Hudson  v.  Burk.  42  Ma 


[a]  Saft  thm  Aet  that  ^alatU** 
damaffes  wax*  speoolatfvs  when  his 
action  was  commenced  win  not  preclude 
a  recovery  where  they  are  made  cer- 
tain before  trial.  Ha«an  v.  Nashville 
Trust  Co..  124  TennTSa,  136  SW  998. 

67.  Moyer  v.  Scott,  SO  Mich.  346  : 
Dean  v.  Metropolitan  Bl.  R  Co.,  119 
N.  T.  640,  28  NB  1064 ;  Moon  v.  John- 
son, 14  8.  a  484;  Bradford  v.  Batnll- 
ton.  7  Tw.  66 :  Unn  v.  Seott,  S  Tex. 

[a]  gowsssory  tltla^(l)  Plain- 
tiffs cannot,  in  support  of  their  claim 
of  title  by  posse Bsion,  rely  upon  the 
fact  that  they  built  a  cabin  on  the 
land  In  controversy,  and  installed  a 
tenant  therein,  after  the  Institution  of 
their  action.  Jones  v.  Patterson,  66 
SW  877.  23  KvL  1838.  (8)  A  peti- 
tioner for  partition,  wha  at  the  time 
of  the  flllns  of  his  petition,  has  no 

E resent  rlffht  of  entiy  or  possession, 
ut  who  subsequently,  and  oefore  the 
petition  Is  adjudicated  on,  acquires  such 
right,  will  not  thereby  become  entitled 
to  a  Judnnent  for  partition.  Hunne- 
well  v.  Taylor,  6  Cush.  (Mass.)  472. 
See  also  Phelps  v.  Palmer,  16  Gray 
(Masa.)  499,  77  AmD  378. 

S8.  Hutchinson  v.  Coonley,  209  HI. 
437,  70  NE  686  ;  Smith  v.  Woodleaf, 
21  Kan.  717.  720  (where  the  court  said: 
"The  plaintiff  cannot  create  his  right 
of  action  after  suit  brought.  The  ques- 
tion Is,  whether  when  be  commenced 
be  had  a  cause  of  action;  and  if  he 
did  not,  he  must  fall")  ;  Blackwood 
V.  Brown.  29  Mich.  488. 

OOBOltloaa  jmeosdanl  feaaraQr  see 
supra  11  72-83, 

[a]  Denaad^— An  action  for  a 
breach  of  contract  cannot  be  based  on 
a  demand  made  after  the  commence- 
ment of  such  action.  National  Con- 
tracting Co.  V.  Hudson  River  Water 
Power  Co..  110  App.  Dlv.  188,  97  NTS 
92,  SB  NTClvProc  286. 

[b]  Tander^If  a  tender  Is  essen- 
tial to  the  cause  of  action  It  must 
be  made  before  the  action  is  com- 
menced. Smith  v.  Woodleat  21  Ran. 
717. 

■  59.  Parker  v.  Simpson,  180  Mass. 
334,  62  NK  401  (holding  that  such  a 
case  Is  not  within  the  application  of 
the  rule  that  an  action  cannot  be  sus- 
tained upon  a  new  fact  occurring  after 
It  is  commenced). 

ao.  Ket-off  or  eonatenilalm  of  de- 
mands arising  or  maturing  after  com- 
mencement of  action  see  Recoupment, 
Set-OIT.  and  Counterclaim  [34  Cyc  670- 
674,  75E1. 

61.  Bolander  v.  Gentry,  S6  Cal.  105, 
95  AmP  162;  Hellman  v.  Llcher,  9 
AbbPrNS  (N.  T.>  288. 

BinplMnental  answer  see  Pleading 
[31  Cyc  506]. 

ea.  Wheeiock  V.  Rice.  1  Dougl. 
(Mich.)  267:  Helm  v.  Carron.  19  Ml8S. 
361.  49  AmD  6B ;  Wade  v.  Emerson, 
17  Mo.  267. 

Plea  pals  oanalB  oontlBitaBoe  see 
Pleading  [31  Cyc  493]. 

ea.  II.  S. — Yeaton  v.  Lynn,  6  Pet. 
224.  8  U  ed.  105. 

ArtL— Hornor  v.  Haaks,  2t  Ark.  572. 


nL — ^Rjran  v.  Baltimore.  et&.  R  C' . 
60  IlL  A.  CIS. 

N.  T. — Jackson  v.  Rich,  T  Johns. 

N.  C— Smlthwlck  T.  Ward,  63  S.  C 
64.  75  AmD  468. 

Apology  or  retradlQB  after  mc- 
mencement  of  action  as  mitimt£. 
damages  In  action  for  libel  or  slaii'iiT 
see  Libel  and  Slander  [26  Cyc  4:t\ 

[a]  As  adBlBlrtrmtn's  fmSk'* 
owrtar  of  a  gnaraiaM  from  the  po--»^ 
slon  of  the  real  estate  of  belrs  who  ir' 
his  wards  cannot  be  legalised  by  Ua- 
occurring  after  the  proceedings 
begun.  Carpenter  v.  Harris.  61  Mif^ 
223,  16  NW  388. 

[b]  Takla#  oat  adnlslotntlaa^ 
In  an  action  of  trover,  letters  ot 
ministration  taken  out  by  defemlan* 
on  the  estate  of  the  owner  of  \\a 
property,  after  the  action  was  cotr- 
menced,  cannot  be  relied  on  other«>»r 
than  to  lessen  the  quantum  of  due- 
ages.    Ht^tler  V.  Bcull.  8  N.  C.  ITS. 

64.    Chick  V.  Rollins.  44  Me.  Iflf: 
Parlln  v.  Haynes,  5  Me.  178 ;  Oir\-  \ 
V.    Francis,    9    Cush.     (Mass.)  ^V.-, 
Andrews  v.  Hooper,  IS  Mass.  4'^ 

ra]  OoavnraBM  from  plalattf  to 
dafandast. — ^^e  rule  that  the  r^ht- 
of  the  parties  are  to  be  tried  sad  d  - 
termined  as  of  the  time  the  actinn  <>i.< 
commenced  does  not  prevent  defentUr.! 
in  a  writ  of  right  from  relyioK  upon 
a  deed  of  release  given  by  plalntlfr  t<> 
defendant  himself.  Poor  v.  Roblii»)s 
10  Mass.  131. 

SB.  Kaplschkl  v.  Koch,  180  HI  U 
54  NB  179  raff  79  HL  A.  238]:  r.i- 
cago  V.  Babcock.  143  HI.  358,  it  .vr 
271  [rev  41  III.  A.  238]. 

ea.  Woodbrldge  v.  Pratt,  etc  C*". 
69  Conn.  304.  37  A  688 ;  Kellr  t.  Gtl- 
bralth,  186  III.  698.  68  NB431. 
also  Delaware  Trust  Ca  v.  Calm,  l^ 
N.  T.  231,  88  NE  63  [rev  122  Dti- 
660.  107  NTS  313]. 

67.  Duessel  v.  Proch,  78  Conn.  341. 
62  A  152,  3  LRAN8  ^ ;  WonnBer  r. 
Metropolitan  SL  R  Co..  184  N.  T.  U 
76  NW  1037.  112  AmSR  S9i.  «  Ani>ri< 
123  [aff  H  AW-  Z>lV.  20,  90  XT.< 
714]. 

Brlatflaff  la  vew  matter  la  sqsltr 

by  amendment,  cross  bill,  or  supn''- 
mental  bill  see  Equity  [16  Cyc  y.'. 
839.   354.  357]. 

[a]  Onriiiar  dafeet  !■  titla^In  i 
suit  to  set  aside  an  exchange  of  pmr- 
erty  for  alleged  defects  In  the  tit:^. 
In  the  absence  of  fraud,  defendsnt 
is  entitled  to  cure  such  defects  mIXT 
notice  thereof  In  the  course  ot  tbf 
proceedings.  Mllby  v.  Hesttf,  (Tel. 
Civ.  A.)  94  SW  178. 

[b]  Xattora  of  defonM  arislnfr  ^ 
tween  the  filing  of  the  bill  an'i  I^' 
putting  In  of  the  answer  may  o* 
pleaded  and  relied  on  by  defeddant 
Wonnser  v.  MetropolIUn  St.  R  Co. 
98  App.  Dlv.  29.  90  NTS  714  (aff  IM 
N.  T.  SB,  78  NB  1036,  112  AmSR  SK 
6  AanCas  12S] ;  Lyon  v.  Brooks  i 
Edw.  (N.  T.)  110, 

es.    Randel  v.  Brown,  2  Ho*,  (f. 
406.  11  L.  ed.  313;  Kelly  v.  O*'- 
bralth.  186  IlL  698.  ES  NB  431  nv^j- 
Ing  that  this  is  pennlstible.  altl»w^ 
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[$  396]  4.  Premature  Oommencement — a.  In 
GeneraL  Except  as  otherwise  provided  by  statute, 
as  in  the  case  of  attachments,  the  general  rule  is 
well  settled  that  an  action  commenced  before  the 
cause  of  action  has  accrued,  as  ^upon  a  debt  or 
demand  not  yet  due,  is  prematurely  brought  and 
cannot  be  maintained,^"  provided  an  objection  on 
this  ground  is  properly  and  seasonably  interposed 
and  the  fact  that  the  cause  of  action  accrues  after 
the  action  is  comm^eed  and  while  it  is  pendiu^  does 
not  authorize  it  to  proceed.^^  Conversely,  the  action 
is  not  to  be  regarded  as  premature  where  it  is  not 
commenced  until  after  the  cause  of  action  has  ac- 
crued/' although  plaintiff  may  not  be  in  a  position 
to  bring  the  case  on  for  immediate  trial,  as  by 
reason  of  not  being  at  the  time  in  possession  of  the 
information  or  evidence  necessary  to  sustain  it;^" 
&ndf  although  there  is  an  agreement  to  forbear  suit 
for  B. certain  time  after  the  cause  of  action  aecmes, 


an  action  commenced  in  violation  of  such  agreement 
is  not  prematurely  brought,  but  merely  gives  a  right 
of  action  for  breach  of  the  agreement.^  The  ques- 
tion as  to  -whether  a  particular  action  is  premature 
must  be  determined  with  reference  to  the  facts  and 
circumstances  existing  at  the  time  it  is  commenced,^' 
and  with  reference  to  the  rules  elsewhere  stated 
as  to  when  the  cause  of  action  accrues,^*  and  what 
proceedings  eonstitate  th^  commencement  of  an 
action.'^ 

[$  397]  b.  Action  Premature  in  Part.  Where  a 
complaint  states  several  causes  of  action,  some  of 
which  have  accrued,  and  others  of  which  have  not, 
the  action  cannot  be  maintained  as  to  the  latter 
causes,"^  and  as  to  them,  should  be  dismissed  but 
where  the  causes  are  separable,  the  fact  that  the 
action  is  premature  as  .to  some  will  not  prevent  a 
trial  of  those  which  had  accrued  before  the  action 
was  eommenoed,''  although,  where  some  have  ac> 


no  supplMnental  bill  Is  filed).  See  also 
i£quity  [16  Cyo  479]. 

69.  Ware  v.  Seaaongood,  92  Ala, 
163,  9  S  138 :  Churchill  v.  Fulllatn,  8 
Iowa  46 ;  Nelfert  v.  Ames,  26  Kan. 
615;  Cox  V.  Relnhardt,  41  Tex.  691. 

"It  Is  only  In  the  exceptional  cases 
of  Craud  on  the  part  of  the  debtor, 
mentioned  In  sec.  237  of  the  code  of 
civil  procedure.  Gen.  Stat.,  684,  that 
an  action  can  be  properly  commenced 
on  a  claim  before  It  la  due."  Oreen 
V.  Raymond,  9  Nebr.  296,  297,  2  NW 
881 

Statotoa    anlliorlxliv  attaoluBent 

before  maturity  of  demand  see  Attach- 
ment [4  Cyc  449], 

70.  IT.  S. — Trinidad  v.  Hokagona, 
ITS  Fed.  438,  102  CCA  421 ;  American 
Bottdinff,  etc.,  Co.  v.  Olbson  County, 
146  Fed.  871,  76  CCA  166.  7  AnnCas 
628. 

Ala. — Bradford  v.  Marbury,  12  Ala. 
620,  46  AmD  264:  Woodward  v.  Har- 
bin. 4  Ala.  684,  37  AmD  763. 

Ark. — Jonea  v.  Vytr.  98  Arte  460, 
12S  SW  767 ;  Pybume  v.  Hoses,  64 
Ark.  131.  16  SW  84 :  Moore  v.  Horsley, 
43  Ark.  168 ;  Za<diery  v.  Brown,  17 
Ark.  448. 

Cal.— Lewis  v.  Fox,  122  Cal.  844,  64 
P  823 ;  Landis  t.  Morrlssey,  69  Cal. 
88,  10  P  268. 

Colo. — Wataon  v.  Lemen,  9  COlo.  800, 
11  P  88. 

Conn, — Dickerman  v.  New  York,  etc., 
R.  Co.,  72  Conn.  271,  44  A  228  ;  Smith 
V.  Jewell,  71  Conn.  473.  42  A  667. 

T>.  C. — Arrtck  v.  Fry,  8  App.  126. 

Fla. — ^Marlanna,  etc.,  R.  Co.  v. 
Maund,  S2  Fla.  688,  66  S  670 :  Giles  v. 
Wllmott,  69  Fla.  271,  62  S  287. 

Ga. — Wadley  v.  Jones.  56  Ga.  829 ; 
Hall  V.  Pa^e,  4  Oa.  428,  48  AmD 
236. 

111.— etltzel  V.  Miller.  260  111.  72.  96 
NE  63,  34  LRANS  1004,  AnnCa8l912B 
412:  Harvey  v.  Parsons.  36  III.  147; 
NIckerson  v.  Babcock,  29  HI.  497  ;  Fbrd 
V.  Parr,  57  HI.  A.  139 ;  Kahn  v.  Cook, 

22  III.  A.  669. 

Ind. — Moore  v.  Sargent,  112  Ind.  484, 
14  NB  46;  Nonis  v.  Scott.  6  Ind.  A. 
18,  32  NB  103,  865. 

Towa. — Seaton  v.  Hlnneman,  60  Iowa 
896;  Whitney  v.  Bird.  11  Iowa  407. 

Kan. — Smith  v.  Smith.  22  Kan.  699. 

Ky. — Gibson  v.  Johnson,  66  SW  118, 

23  Kylf  1322;  Harper  v.  Montgomery, 
6  Lltt.  347.  Compare  Kelly  v.  Kelly, 
2  Dnv.  368. 

La. — Ponchatoula  v.  Tangipahoa 
Parish,  120  La.  1040,  40  S  16:  Catlett 
V.  Heffner,  28  La.  Ann.  677  ;  Taylor 
T.  Pearce,  16  La.  Aon.  664:  Dugaa  v. 
Truxlllo,  16  La.  Ann.  116 ;  Groning  v. 
Krumbhaar,  IS  LiC402. 

He.— Wtngate  v.  Smith,  20  Me.  887. 

Maas. — Fmery  v.  Seavey,  148  Mass. 
661.  20  NE  177;  Franklin  Sav.  Inst. 
V.  Reed,  126  Mass.  366  :  Bates  v.  Tower, 
102  Mass.  65,  3  AmR  439;  Swift  v. 
Crocker,  21  Pick.  241. 

Hleh.— Hover  T.  Sebrlnar,  24  Mich. 
888,  9  AmR  lis. 


Minn. — ^Napa  Valley  Wine  Co.  v. 
Daubner,  63  Minn.  112,  65  NW  143. 

Miss. — Wiggle  V.  Thomason,  11  Sm. 
&  M.  452. 

Mo.— Heard  v.  Rltchey,  112  Mo.  618, 
20  SW  799  !  Turk  v.  Stahl,  68  Mo.  437  ; 
Mason  v.  Barnard,  36  Mo.  884;  Mc- 
Dowell V.  Morgan,  33  Mo.  666;  Wein- 
wlck  v.  Bender,  83  Mo.  80;  Vandtke  v. 
Maddlx,  23  Mo.  A.  192. 

Nebr. — Green  v.  Raymond,  9  Nebr. 
295,  2  NW  881. 

N.  H. — Ackerman  v.  MIddleby,  76 
N.  H.  676,  78  A  616:  Hllllard  v. 
Bothell,  64  N.  H.  813.  8  A  826 ;  Amos- 
keag  Mfg.  Co.  v,  Barnes,  48  N.  H.  26 ; 
Knowlton  V.  Tilton,  38  N.  H.  267. 

N.  J.— Titus  V.  Gunn,  69  N.  J.  L.  410, 
66  A  735. 

N.  Y. — Delaware  Trust  Co.  v.  Calm, 
195  N.  Y.  281,  88  NB  53  [rev  122  App. 
Div.  660.  107  NYS  813j ;  Copies  v. 
Rochester  Folding  Box  Co.,  179  N.  T. 
87,  71  NB  468  Jaff  81  App.  Dlv.  414, 
80  NYS  8111;  Smadbeck  v.  Slsmn.  31 
Hun  682;  Mack  v.  Burt,  6  Hun  28; 
Smith  V.  Aylesworth,  40  BaTb.  104 ; 
Hare  v.  Van  Deusen.  82  Barb.  92 ;  Gar- 
rlgue  V.  Loescher/  2  Bosw.  678 :  Clem- 
mons  V.  Gordon,  87  Misc.  886,  76  NYS 
999:  Wattson  v.  Thtbou.  17  AbbPr 
184 :  Osbom  v,  Moncnre,  2  Wend.  170 ; 
Waring  v.  Yates,  lO  Johns.  119  :  Storm 
.V.  Livingston,  6  Johns.  44  ;  Cheelham  v. 
Lewis,  3  Johns,  42;  Lowry  v.  Law- 
rence. 1  Cal.  69. 

^^N.  C— Shoemaker  v.  Hale,  44  N.  C. 

Oh, — Lutman  v.  Lake  Shore,  etc.,  R. 
Co.,  56  Oh.  St.  488,  47  NB  248 ;  Chap- 
Hne  V.  Tope,  Tapp,  282 ;  Redlck  v.  Orr, 
Tapp.  168, 

Pa, — XdinKer  v.  Pariah,  8  Serjf,  & 
R.  134 ;  McLaughlin  v.  Parker,  3  Serg. 
&  R.  144;  Miller  v.  Ralston,  1  Serg.  & 
R,  809  ;  Stewart  v.  McBride,  1  Serg 
&  R.  302 ;  Owen  v.  Shelhamer,  3  Btnn. 
45;  Gordon  v,  Kennedy,  2  Binn.  287; 
Moore  v,  Walt,  1  Blnn.  219. 

R.  I.— Clapp  V.  Smith.  16  R,  L  717, 
19  A  330. 

8,  C— Moon  V.  Johnson,  14  S,  C. 
434  ;  Josey  v.  Dixon.  46  S.  C.  L.  378  ; 
State  Bank  v.  S.  C.  iSfg.  Co.,  84  S.  C.  L. 
190;  Wilson  v.  Wllllman,  10  S.  C.  L. 
440. 

Tenn. — Simons  v.  Harris,  7  Baxt. 
325;  Blevlns  v.  Alexander,  4  Sneed 
583. 

Tex. — Darragh  v.  O'Connor,  (Civ. 
A.1  69  SW  644  ;  Kerr  v.  Riddle.  (Civ. 
A.)  31  SW  328. 

Vt,— Wetherell  v.  Evarts,  17  Vt. 
219. 

Wash. — Rockford  Shoe  Co.  v.  Jacob, 
6  Wash.  421,  33  P  1067. 

Wis. — Strelasguth  v.  Reigelman,  76 
Wis.  212.  48  NW  1116;  Collette  v. 
Weed.  68  Wia  428,  32  NW768:  Gowan 
V.  Hanson,  66  Wla  341.  18  NW  238; 
Turner  v.  Pierce,"  31  Wis.  842. 

Bng, — Granger  v.  Dacre,  1  D.  &  L. 
678;  Ward  v.  Honeywood,  1  Dougl- 
61.  99  Reprint  43;  Owm  v.  Walters, 
S  bowl.  P.  C.  324:  GWlwy  V.  HUI,  8 


Dowl.  P,  C.  N.  S.  936;  Pugh  v.  Robin- 
son, 1  T.  R,  116.  99  Reprint  1004; 
Wood  V,  Newton,  1  Wila.  C.  P,  141,  95 
Reprint  538. 

"Every  complaint  In  an  action  at 
law  must  show  a  cause  of  action; 
that  la.  It  must  show  a  present  right 
to  have  the  relief  claimed.  If  the 
right  to  have  the  relief  claimed  has 
not  yet  come  Into  existence  then  the 
action  1b  prematurely  brought."  Dick- 
erman v.  New  York,  etc,  R.  Co.,  72 
Conn.  271,  275,  44  A  228.  "It  is  a  rule 
of  law  to  which  there  Is,  perhaps,  no 
exception,  either  at  law  or  In  equity, 
that  to  recover  at  all  there  must  be 
some  cause  of  action  at  the  com- 
mencement of  suit.  With  an  existing 
cause  to  found  upon  In  the  beginning. 
In  many  cases  matters  arising  pena- 
Ing  the  action,  even  down  to  the  time 
of  trial,  may,  under  proper  pleadings, 
be  brought  into  the  Judgment  or  de- 
cree. But  there  are  reasons  of  public 
policy,  Bs  well  as  of  private  Justice, 
why  there  should  be  no  needless  haste 
In  fomenting  litigation,  and  why  peo- 
ple who  are  In  no  default  and  have 
committed  no  wrong  should  not  be 
summoned  before  the  public  tribunals 
to  answer  complaints  which  are 
groundless."  Wadley  v.-  Jones,  66  Ga. 
329,  330. 

71.  See  Infra  Si  398,  399. 

72.  Crosby  v.  Georgia  Realty  Co., 
138  Ga.  746,  76  SB  38.  See  also  supra 
1  393. 

73.  Cal. — San  Jose  Safe  Deposit 
Sav.  Bank  v.  Madera  Bank,  166  Cal. 
38,  103  P  225;  Baclgalupl  v.  Phoenix 
B!dg.,  etc,  Co.,  14  Cal.  A.  632.  112  P 

89S. 

La. — Central  Impr.,  e(c.,  Co.  v.  Gras- 
ser  Contracting  Co.,  119  La.  263,  44 
S  10. 

Me. — Sutherland  v.  Wyer,  67  Me^  64. 

Mass. — PhcBnIx  Ins.  Co.  v.  Prissell, 
142  Mass.  513,  8  NB  348;  Cram  v.  Holt. 
135  Mass.  46. 

Oh,— Wheeler  v.  Knaggs,  8  Oh.  169. 

74.  Central  Xmpr^^  etc,  Co.  v. 
Grasser  Contracting  Co..  119  La.  268, 
44  S  10. 

75.  Central  Impr,,  etc.,  Co.  v. 
Grasser  Contracting  Co:,  119  La.  283, 
44  S  10.  See  also  Parker  v.  Simpson, 
ISO  Mass.  334,  62  NB  401. 

76.  Williams  v.  Scott,  83  Ind.  405. 

77.  American  Bonding,  etc.,  Co,  v, 
Gibson  County.  145  Fed,  871,  76  CCA 
155,  7  AnnCas  522;  State  v.  Judge 
Third  Dlst.  Ct.,  Mann,  rnrep.  Cas. 
<La.)  406,    See  also  supra  S  392. 

7&  See  supra  SS  384-891. 
76.    See  Infra  {9  401-414, 

80.  Sanner  v.  Sayne,  78  Oa.  467,  8 
SE  661. 

81.  Osbum  V.  McCartney,  121  IlL 
403,  12  NB  72. 

88.  Anthony  v.  Smtthson,  70  Kan. 
132,  136,  78  P  464  Celt  Cyc3.  See  also 
Sanner  v.  Sayne,  78  Ga.  467,  3  8B> 
851;  Maryland  Fidelity,  etc.  Co.  t. 
Johnston.  117  Ia.  880,  42  S  367. 

[a]    Xa  sippdlats  eoozt^Where  an 
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not,  a  ja^iment  upon  a 
of  such  causes  vUl  be 


crned  and  others  bave 
general  verdict  on  all 
revexBed." 

[i  398]  c.  Objections  to  Premature  Oommence- 
moot — (1)  &L  OeneraL  An  objection  to  the  pre- 
mature eommeneement  of  an  action  must  be  made 
in  the  court  below,  and  cannot  be  nrged  for  the  first 
time  on  appeal.^  It  may,  however,  be  made  in  dif- 
ferent ways  and  at  difFer^t  times  in  the  trial  court." 
Thus  it  may  be  taken  by  demurrer  if  it  appears  on 
the  face  of  the  complaint,^  or  it  may  be  pleaded  in 
abatement,^'  or  in  bar,^  or  advantage  may  be  taken 
of  it  on  the  trial  under  the  general  issue  or  general 
denial,^  or  may  be  made  the  basis  of  a  motion  for 
a  dismissal  or  nonsuit,"'  or  for  an  arrest  of  judg- 
ment."^ An  ancillary  proceeding  will  not,  after  a 
trial  and  judgment  on  the  Merits  in  the  main 


action,  be  dismisBBd  on  motion^  upon  the  grotuid 
that  the  main  action  was  premataTely  com- 
menced.'' 

[(  399]    (3)  Waiver  or  Cue  of  ObjActiou.  The 

Sremature  commencement  of  an  action  is  not  a  juri^ 
ietional  matter,"*  but  is  one  which  may  be  waived,** 
as  by  a  failure  seasonably  to  interpose  an  objeetm 
upon  this  ground  and  it  is  ordinarily  held  that  if 
defendant,  without  objection,  appears  and  pleads  to 
the  merits  of  the  action,  he  cannpt  thereafter  objeft 
that  it  was  prematurely  commenced."*  An  objection 
to  a  premature  cemmencement  may  also  be  waived 
by  a  tender  in  court,"'  or  a  stipulation  for  a  refer- 
enceand  it  is  held  that  the  error  or  defect  mw 
be  cured  by  the  filing  of  an  amended  or  supple- 
mental complaint  after  the  cause  of  action  has 
accrued,"  or  by  an  agreement  to  waive  errors,'  or 


Bttacfament  la  commenced  on  notes, 
some  of  Thich  are  not  due,  and  a  plea 
In  abatement  Is  sustained,  if  the  com- 
plaint  states  a  ffood  cause  of  action 
on  the  matured  notes,  the  action  may 
be  dismissed  in  the  appellate  court 
as  to  the  notes  not  due,  and  judgment 
rendered  on  the  notes  which  were  due 
when  the  suit  was  brought.  If  the 
findings  upon  the  different  notes  are 
separate  and  distinct.  Knapp,  etc., 
Co,  V.  Joy,  9  Mo.  A.  576. 

83.  Stewart  v.  McBrlde,  1  Serg.  & 
R.  (Pa.)  202.  See  also  Gordon  v.  Ken- 
nedy, 2  Blnn.  (Pa.)  287. 

[a]  Wh*M  th«  trial  la  wlttoa*  a 
tazy,  and  the  court  renders  a  alngle 
judgment  upon  two  causes  of  action, 
only  one  of  which  had  accrued,  the 
Judgment  will  be  reversed.  Sanner  v. 
feyne,  78  Oa.  4«7,  S  SB  651. 

84.  Ala. — Mahonev  v.  O'Leary,  34 
Ala.  97:  Blount  v.  UcNelll.  29  Ala. 
478  [diet  Randolph  t.  Cook,  2  Port. 
286]. 

Ark. — ^Kansas  City  Southern  R.  Co. 
V.  Greer,  90  Ark.  118  8W  1121: 

Johnson  v.  Meyer,  64  Ark.  442,  16  8W 
123:  Hfckey  v.  Thompson,  68  Ark.  234, 
12  SW  475. 

III. — Enrfght  v.  GlbBon.  119  HI.  A. 
411  lafC  219  111.  650,  76  689]. 

Iowa. — Bohanan  v.  Bohanan,  150 
Iowa  182,  129  NW  819.  ^ 

MaBB.— Harris  v.  North  American 
Ins.  Co.,  190  Mass.  361,  77  NB  493,  4 
L.RANS  1137.  , 

N.  T. — Clason  v.  Kehoe,  87  Hun 
368,  34  NYS  431  (holding  that  an  ob- 
jection that  an  action  upon  an  under- 
taking was  commenced  sooner  than 
was  permitted  by  the  statute  cannot 
be  taken  for  the  first  time  on  appeal). 

See  also  Appeal  and  Error  [z  Cyc 
666,  667], 

86.  Hicks  V.  Branton,  21  Ark.  186; 
Winston  V.  Miller,  20  Miss.  550.  See 
also  cases  infra  notes  86-91. 

[a]  The  objAotlou  ahonld  be  made 
before  the  evidence  Is  closed,  and  not 
for  the  first  time  by  a  request  for  an 
Instruction.  Stltzel  v.  Miller,  157  111. 
A.  390  [rev  on  other  grounds  250  lU. 
72,  95  NE  53.  34  LRANS  1004,  AnnCas 
1912B  4121. 

8e.  Hicks  V.  Branton,  21  Ark.  186; 
Winston  V.  Miller,  20  Miss.  ESOLpheet- 
ham  V.  Lewis,  3  Johns.  (N.  T.)  42; 
Miltett  V.  Hayford,  1  Wis.  401.  See 
Pleading  [31  Cyc  291]. 

air.  Hicks  V.  Branton,  21  Ark.  t86; 
Winston  V.  Miller,  20  Miss.  550;  Mll- 
lett  V.  Hayford,  1  Wis.  401;  Tutty  v. 
Byan.  18  Wyo.  134,  161.  78  P  667.  79 
P  920  rdt  Cyc].  See  Abatement  and 
Revival  H  169,  218.  219. 

ta]  A  plea  m  abatsmsBt  sad  not  la 
bar  Is  the  proper  plea.  Hemdon  v. 
Garrison,  6  Ala.  380;  McKenzle  v.  Mc- 
Coll,  3  Ala.  616.  See  also  Abatement 
and  Revival  IS  169,  218,  219.  « 

SSL  Franklin  Sav.  Inst.  v.  Reed,  125 
Mass.  365:  Benthall  v.  Hildreth.  2 
Oray  (Mass.)  288.  But  see  cases  supra 
note  87,  and  generally  Abatement  and 
Revival  SB  169,  218,  219. 

88.  Ala. — Rainey  v.  Long,  9  Ala. 
764. 


Ark.— Hicks  v.  Branton,  21  Ark.  186. 

Cal. — Landts  v.  Morrlssey,  69  CaL 
83,  10  P  258. 

111.— Kahn  v.  Cook.  22  RI.  A.  669; 
Collins  V.  Montemy,  8  111.  A,  182. 

Me. — Wlngate  v.  Smith,  20  Me.  287. 

N.  T.— Hack  V.  Burt,  6  Hun  28; 
Oeborn  v.  Moncure.  8  Wend.  170. 

Tenn. — Robinson  v.  Orubb.  8  Baxt. 
19  [dlsappr  Carter  v.  Turner,  2  Head 
521. 

Wis.— Hllliard  v.  Wisconsin  I*.  Ins. 
Co.,  137  Wis.  208,  117  NW  999. 

[a]  Hot  B»w  mattT— New  matter 
which  must  be  Specially  pleaded  Is 
that  which  admits  that  the  cause  of 
action  stated  once  existed,  bnt  avoids 
it  by  showing  that  it  has  ceased  to 
exist.  An  obJaction  that  an  action  is 
prematurely  Drought  Is  based  upon 
tha  ground  that  no  cause  of  aotlon 
has  ever  accrued,  and  this  need  not  be 
speoially  pleaded.  Landis  v.  Monis- 
sey,  69  CaT.  83,  10  P  268. 

80.  'Winston  v.  Miller,  20  Miss.  650; 
Osborn  v.  Moncure,  3  Wend.  <N.  Y.) 
170;  Mlllett  v.  Hayford,  1  Wis.  401. 
See  Dismissal  and  Nonsuit  [14  Cyc 
432]. 

91.  Sanher  v.  Sayne,  78  Oa.  467, 
3  8E  661;  Bell  v.  Bullion;  2  Terg. 
(Tenn.)  479.  See  also  Judgments  123 
Cyc  826  note  12). 

93.  Iselin  v.  Simon,  62  Minn.  128, 
64  NW  143. 

[a]  OanLltfhee  prooseflings. — ^As 
garnishee  proceedings  are  ancillary  to 
the  main  action,  a  decision  In  the 
main  action  that  plaintiff's  claim 
Is  due  and  that  he  is  entitled  to  a 
Judgment  is,  until  set  aside,  conclu- 
sive on  a  motion  made  to  dismiss  the 
garnishee  proceedings  on  the  ground 
that  the  action  was  prematurely 
brought.  Iselin  v.  Simon,  62  Minn. 
128,  64  NW  143. 

93.  Anthony  v.  Smlthson,  70  Kan. 
132,  78  P  454.  See  also  Simmons  v. 
Harris,  7  Baxt.  (Tenn.)  325. 

84.  Stitzel  v.  Miller,  157  111.  A. 
390  [rev  on  other  grounds  250  111.  72, 
95  NS  53,  34  LRANS  1004,  AnnCas 
1912B  412];  Flore  v.  Ladd,  29  Or.  628. 
46  P  144.  See  also  cases  infra  notes 
96.  9S. 

ta]  AfTMmsnt  that  libel  should  be 
ooxnmeaoAd. — Where  a  libel  was  filed 
against  a  cargo  to  recover  a  balance 
due  under  a  charter-party,  a  previous 
agreement  by  claimant  that  such  a 
libel  should  be  commenced,  and  his 
assisting  the  officer  in  arresting  the 
goods  and  afterward  obtaining  them 
by  giving  stipulation  without  objec- 
tion. Is  a  waiver  of  any  right  which 
he  had  to  object  to  the  time  of  insti- 
tuting the  suit  as  premature.  The 
Salem's  Cargo,  21  F.  Cas.  No.  12,248, 
1  Sprague  389. 

[b]  The  bTinglsg'  In  bj  auesdment 
of  a  new  oans*  of  action  which  has 
accrued  since  the  commencement  of 
the  action  may  be  waived  by  failing  to 
object  thereto.  Ferguson  v.  Carr,  86 
Ark.  246.  107  SW  1177. 

96.  Ark. — Fere-uson  v.  Carr,  85 
Ark.  246.  107  SW  1177;  Hlckey  v. 
Thompson,  52  Ark.  284,  12  BW  476. 


111.— Stltael  v.  HHler,  157  HI  A 
890  [rev  on  otliar  gnmaOm  250  IlL  71 
96  NE  53.  84  litANS  1004,  AnitCai 
1912B  4121. 

Mass. — ^Harris  T.  Nortb  Amcricaa 
Ins.  Co.,  190  Mass.  S61,  77  NE  4tt.  4 
LRANS  1187. 

Or.— Flore  t.  Ladd,  28  Or.  533,  If 
P  144. 

Pa.— Benjamin  v.  Zell.  100  Pa.  Sr 
88.  Ark.— Kansas  City  So.  R.  Co. 
v.  Oreer,  90  Ark.  631.  119  SW  llSI 

Kan. — ^Anthony    v.     Smlthson,  7t 
Kan.  132,  186,  78  P  454  [qnot  Cjt|.< 
lou — ^Roas  T.  CaiamblUi^  B 


1S8. 


AniL  i 


Me. — Googlns  v.  Gllmor^  47  Ve. 
9,  74  AmD  472. 

Mass. — Harris  v.  N<»-th  Aracrtean 
Ins.  Co.,  190  Mass.  861,  77  NE  493.  4 
IJIANS  1187. 

N.  T. — Crygier  v.  Iiona.  1  Johns. 
Cas.  891.  But  see  Osborn  v.  Moncure. 
3  Wend.  170. 

Or. — McClung  v.  McPtaerson,  47  Or. 
73,  81  P  567,  82  P  13. 

Pa.— Welch  V.  Miller.  210  Pa.  !M. 
59  A  1065. 

[a]  Bxoentlon  ta  Umtna  litis.— >r. 
Louisiana,  if  the  demand  of  plaintiff 
is  premature,  a  defense  for  that  cauw 
should  be  by  exception  In  limine  l:tu, 
and  is  not  available  after  answer  to 
the  merits.  Mortee  v.  Eldwards,  *^ 
La.  Ann.  286;  Wilts  v.  De  SL  Bom«, 
18  La.  Ann.  187;  Penniston  v.  Jeffer- 
son, 18  La.  Ann.  158;  Ross  v.  C^c- 
bllss,  6  La.  Ann.  158. 

87.  Glboney  v,  German  In*.  Co.. 
Mo.  A.  185  (holding  that  a  tender  ad- 
mits that  the  amount  tendered  »m 
due  at  the  date  of  the  oommencemeTii 
of  the  suit  and  Is  therefore  hicoiwlc- 
tent  with  a  claim  that  the  suit  m 
prematurely  brought). 

98.  Lake  v.  Anderson,  76  App.  Div. 
189,  78  NTS  444  (holding  that  S 
stipulation  for  a  reference  of  the  b- 
sues  waives  an  objection  that  the  ac- 
tion  was   prematurely  comraeiic«4]- 

[al  Whers  an  mMokttSxm  Is  tiM 
to  the  premature  commencement  at 
an  action,  the  exception  Li  not  walvrd 
or  merged  In  the  answer  by  cmtMot 
to  have  the  same  referred  to  be  trlra 
with  the  merits.  Murray  v.  Spesctr, 
46  La.  Ann.  452.  16  S  25. 

80.  Kansas  City  Southern  R  Co. 
V.  Greer,  90  Ark.  BSl,  119  SW  1111: 
Bethany  Hospital  Co.  v.  Philii^l. 
Kan.  «4.  104  P  630,  SO  LRAfffl  W. 
Foley  V.  Houston  Co-Op.,  etc,  O. 
(Tex.  CiT.  A.)  108  SW  180:  Bum  v. 
True.  6  Tex.  Civ.  A.  74,  24  SW  lU. 

[a]  Bat  If  tt*  amcaded  ooai^latit 
states  a  dlffenat  oans*  of  aolwB,  it 
does  not  remedy  the  premature  con- 
mencement  as  to  the  original  cause  of 
action,  nor  does  consent  that  an 
amended  complaint  be  filed  waiv* 
such  objection.  Turner  v.  Pierce,  Jl 
Wis.  342. 

1.  Ward  V.  (Trenahav,  4  Tw» 
(Tenn.)  197  (holding  that  an  airrtf 
ment  of  record  that  plalntifl  shill  nl* 
his  declaration,  and  defendant  ple» 
at  the  present  term,  and  the  ctM 
stand  for  trial  at  Um  next  turn,  uw 
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hy  a  eonfesaiofi  of  judgment,'  althongh  it  has  been 
held  that  ^e  defeet  is  not  eared  by  a  jndgment  by 
default* 

400]  6.  Delay,  in  Oonuuncemoit.  While  a 
delay  in  eommencing  an  action  or  snit  may  be  snffi- 
eient  to  come  within  the  application  of  the  doctxine 
of  laches  in  equity/  or  of  a  statute  of  limitations 
at  law/  it  is  well  settled  that  at  law  mere  delay  in 
eommeneing  an  action,  if  not  such  as  to  come  within 
the  application  of  the  statute  of  limitations,  will  not 
defeat  the  right  to  maintain  the  action/  unless  there 
are  circumstances  sufficient  to  constitute  an  estop- 
pel/ Etui  where  a  statute  of  limitations  is  appli- 
cable, it  ordinarily  operates  only  upon  the  remedy, 
and  not  upon  the  cause  of  action/  bat  under  par- 
tienlar  statutes,  if  an  action  is  not  brought 
within  a  certain  time,  the,  dela^  does  not  merely 
affeet  the  remedy,  but  extinguishes  the  cause 
of  action/  as  where  the  cause  of  action  is 
statutory  and  the  time  for  bringii^  the  action 
is  made  a  condition  of  the  right  itself.*^  An 
action  for  the  amount  of  a  promised  loan  will  not 
lie  after  the  expiration  of  the  time  within  which 
it  was  to  be  paid  back,  the  right  of  action,  if 
any,  being  for  damages  for  failing  to  make  the  loan 
as  agreed." 

401]  6.  Proceedings  Constituting  Commence- 
ment— a.  In  GeneraL  It  is  frequently,  and  for  a 
variety  of  purposes,  important  to  determine  at  just 
what  time  or  stage  of  the  proceedings  an  action  is 
to  be  deemed  commenced."   In  this  connection  the 


that  "all  errora  are  waived,"  cureo  the 
error  of  havinir  commenced  the  action 
before  the  demand  was  due). 

a.  Bnah  V.  Hanson,  70  HI.  480; 
Lanier  v.  Blount,  (Tex.  Civ.  A.)  45 
SW  202. 

3.  Winston  v.  Miller,  12  Sm.  ft  M. 
fMlss.)  550.  But  see  Lord  v.  DowHng 
Co.,  52  Fla.  813,  42  S  585  (holding  that 
a  Judgrment  by  default  on  a  demand 
not  due  when  the  summons  was 
served,  but  due  when  the  declaration 
was  filed  and  when  Judgment  was  en- 
tered, la  not,  where  the  court  had  Ju- 
risdiction of  the  subject-matter  and 
the  parties,  void,  but  is  merely  Irregu- 
lar, and  that  the  irregularity' cannot 
b©  considered  on  a  motion  to  va- 
cate the  Judgment) :  Lawrence  v. 
Bowne.  2  Johns.  Ca«.  (N.  T.)  225 
(holding  that  where  an  action  is  com- 
menced before  the  debt  is  due,  and  an 
inqueat  taken  by  default,  and  applica- 
tion to  set  aside  the  verdict  will  not 
be  granted  if  defendant  admits  the 
debt  to  be  due  at  the  time  of  the  ap- 
plication). 

4.  See  Equity  ri«  Cyo  150  et  seq]. 

5.  See  Limitations  of  Actions  [25 
Cyc  997  et  seq].  „  ^ 

6.  U.  S.  Fidelity,  etc..  Co.  v.  U.  S., 
1S9  Fed.  839,  111  CCA  71-  Thomas  v. 
Holmes.  142  Iowa  288,  120  NW  636; 
Doyle  V.  Bums,  123  Iowa  488,  99  NW 
195:  Dayton  v.  Monroe.  47  Mlcb.  193, 
10  NW  19«;  Marshall  v.  DeCordova, 
26  App.  Dlv.  «15,  50  NTS  294;  Taylor 
V.  Smith,  24  App.  Dlv.  519,  49  NYS 
41  (rev  on  other  grounds  164  N.  T. 
399,  68  NE  524]. 

[al  Xh«  common  Uw  rwMWidaM  ao 
period  of  UnltetfOM  within  which  to 
sue  upon  a  cause  of  action,  and  nnless 
a  period  of  limitation  Is  prescribed  by 
statute  none  exists.  Warrior  Coal, 
etc.,  Co,  V.  Augusta  Nat.  Bank,  (Ala.) 
63  S  997;  Isenberg  v.  Rainier,  70  Misc. 
'98,  127  NYS  411  [aflt  146  App.  EMv. 
256.  130  NYS  27]. 

[b]  DefnOant  may  walv*  any 
right  which  he  may  have  to  object  to 
platntJfTs  delay  In  asserting  his 
rights,  by  falling  to  interpose  any 
objection  on  this  ground,  and  proceed- 
ing to  try  the  case  upon  its  merits. 
ICoore  V.  Green  County,  87  N.  C.  209. 

7.  See    Thomaa   v.   Holmes,  142 

[1  C.  J.-78] 


Iowa  288,  120  NW  6SS;  Doyle  v. 
Burns,  123  Iowa  486,  99  NW  195. 

S.  See  Limitations  of  Actions  [26 
Cyo  998  text  and  note  73]. 

9.  Maples  v,  Avery,  6  Conn.  20 ; 
Plttman  v.  Elder,  76  Ga.  371;  Bonte 
V.  Taylor,  24  Oh.  St.  628;  Caldwell  v. 
McParland,  11  Lea  (Tenn.)  463.  See 
also  Limitations  of  Actions  [25  Cyc 
997-999,  1403]. 

XO.  Stem  V,  La  Compagnle  Qener- 
ale  Transatlantlque.  110  Fed.  996; 
Newcomb  v.  The  Clermont  No.  2,  8 
Greene  (Iowa)  295;  Rodman  v.  Mis- 
souri Pac.  R.  Co.,  6B  Kan.  645,  70  P 
642,  59  LRA  704.    See  also  supra  !  72. 

XI.  Stanley  v.  Nye,  51  Mich.  232, 
16  NW  387. 

12.  Cross  xwferfliioes: 
For  purpose  of  abatement  see  Abate- 
ment and  Revival  !<  7.4-79. 

For  purpose  of  attachment  see  At- 
tachment [4  Cyc  541]. 

For  purpose  of  lis  pendens  see  Lis 
Pendens  [25  Cyo  1463  et  seqi. 

For  purpose  of  statute  of  limitation 
see  Limitations  of  Actions  [25  Cyc 
1292-1299], 

13.  Burton  v.  Buckeye  Ins.  Co.,  2G 
Oh.  St.  467. 

14.  McOrath  v,  St.  Louis,  etc.,  R. 
Co.,  128  Mo.  1,  SO  SW  329.  See  also 
infra  9!  .402-406. 

16.  State  Bank  v.  Bates,  10  Ark. 
120;  Butts  V.  Turner,  6  Bush  (Ky.)  435. 

16.  State  Bank  v.  Bates.  10  Ark. 
120;  Butts  V.  Turner,  6  Bush  (Ky.) 
43S.    See  also  S  404. 

17.  See  statutes  of  the  several 
states,  and  cases  Infra  it  402-407. 

18.  See  Hayton  v.  Beason,  31  Wash. 
817,  71  P  1018;  Deming  Inv.  Co.  v.  Ely, 
21  Wash.  102,  67  P  253;  Seattle  v. 
CConnell,  16  Wash.  626.  48  P  412. 
See  Mills  Annot.  Code  Colo.  (1905) 
g  32  note. 

Obang'*  In  AMmmA  see  infra  S3  402, 
403. 

Ohaiige  In  Oallfoxala  see  Infra  S  403. 

Change  in  Sew  Tork  see  Infra 
gg  402,  406. 

18.  McGrath  v.  St.  I^uls,  etc.,  R. 
Co.,  128  Mo.  1,  80  SW  329;  Cross  v. 
Barber,  16  R.  I.  266,  16  A  69;  Rams- 
dell  V.  Duxberry,  14  S.  D.  222,  86  NW 
22L    See  also  infra,  SB  40S-4<f7. 

«.   Proska  v.  McCormldc.  66  Iowa 


questions  as  to  how  and  when  an  action  is  com- 
menced may  properly  be  ecmsidered  together,  for 
in  common  pvlance  an  action  may  be  said  to  be 
eommenced  when  the  first  ste^  in  the  proceedings 
is  taken,"  and  ordinarily  this  is  also  the  l^al  and 
technical  commencement  of  the  action,^*  althotigh  in 
some  jurisdictions,  or  for  some  purposes,  the  action 
is  not  deemed  to  be  commenced  until  some  farther 
step  is  taken,^'  as  where,  althongh  the  complaint 
is  first  filed,  the  action  is  not  commenced  until  proc- 
ess is  issued."  The  question  is  now  ordinarily 
regulated  by  statutory  provisions,^^  which  in  some 
jurisdictions  have  at  times  been  materially  altered 
and  amen^^"  and  the  practice  varies  in  the  dif- 
ferent jurisdictions.^'  It  is  also  to  be  observed 
that  even  in  the  same  jurisdiction  the  rule  as  to 
when  an  action  is  deemed  to  be  commenced  varies 
for  different  piuposes,'"  in  different  courts,*^  with 
regard  to  different  forms  of  action  or  proceedings," 
and  according  to  whether  defendant  is  or  is  not 
within  the  jurisdiction  of  the  court,**  and  that  in 
some  respects  an  action  may  be  considered  as  com- 
menced so  far  as  plaintiff  is  concerned,  when  not 
commenced  with  r^ard  to  defendant.'^  The  ele- 
ment of  intention  is  also  to  be  considered,^  for 
while  an  intention  to  institute  an  action  is  insuf- 
ficient without  actually  doing  the  act  constituting 
a  commencement,^'  the  doing  of  such  act  is  also 
insufficient  nnless  there  is  an  actual,  bona  fide  in- 
tention that  it  shall  so  operate,  and  that  it  shell 
in  due  course  be  followed  up  by  the  other  steps 

318,  9  NW  289:  McOrath  v.  St.  Louis, 
etc.,  R.  Co.,  128  Mo.  1.  SO  SW  S29; 
Hayden  v.  Bucklin.  9  Paige  (N.  Y.j 
612:  Stanley  v.  Turner.  88  \t.  315.  36 
A  821 :  Klrby  v.  Jackson,  42  Vt.  662. 

Commuw«n*Bt  for  parUonlar  pvz> 
posM  see  cross  references  given  supra 
note  12. 

[a]    Aotioa  1b  forma  pauperis. — 

While  for  some  purposes  an  action  Is 
commenced  on  the  filling  out  of  the 
writ  with  the  intention  of  servlny  it. 
under  the  federal  statute  of  1892,  re- 
lating to  actions  in  forma  pauperis, 
the  action  is  not  commenced  until  the 
affidavit  of  poverty  is  filed.  CCon- 
nell v.  Mason,  127  Fed.  485. 

ai.    Fowler  v.  Byrd,  9  F.  Cas.  No. 
4.999a,  Hempst  213;  McGrath  v.  St. 
Louis,  etc.,  R.  Co.,  128  Mo.  1.  SO  SW  329. 
In  eQitlty  see  infra  9  408. 
In  federal  court  see  Infra  8  410. 
m  jTurtlce's  court  see  Justices  of 
the  Peace  [24  Cyc  503].- 

29.  Deepwater  R.  Co.  v.  Western 
Pocahontas  Coal,  etc.,  Co.,  152  Fed. 
SZi;  Thompson  v.  Red,  47  N.  C.  412. 

Seoial  proceedings  see  infra  i  409. 
Peters  Grocery  Co.  v.  Collins 
Bafr  Co.,  142  N.  C.  174,  55  SE  90 
(holding:  that,  although  the  code  pro- 
vides for  the  commencement  of  ac- 
tions by  issuing  a  summons,  this  has 
reference  only  to  cases  where  defend- 
ant Is  within  the  Jurisdiction  of  the 


court  and  can  be  served  personally; 
and  that  where  defendant  cannot  be 
found  within  the  state,  and  service 
by  publication  Is  necessary,  the  affi- 
davit and  order  for  publication  con- 
stitute the  commencement  of  the  ac- 
tion, and  that  the  issuance  of  a  sum- 
mons and  return  of  not  found  is  not  a 
prerequisite  to  the  service  by  publi- 
cation). 

34.  U.  S.  V.  American  Lumber  Co., 
80  Fed.  309  [aft  86  Fed.  827.  29  CCA 
431].  See  also  Allen  v.  MandavlUe, 
26  Miss.  397. 

IFecMStty  for  prooeas  to  commence 
action  see  Process  [32  Cyo  423]. 

SB.  White  V.  Reed,  60  Mo.  A.  880; 
Society  for  PropaKatine  Oospel  v. 
Whltcomb,  2.N.  H.  227;  Cross  v.  Bai^ 
ber,  16  R.  I.  y!66,  16  A  69. 
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necessary  to  brii^  the  action  on  to  a  hftaru^." 

While  an  action  is  not,  proper^  speaking,  com- 
menced until  the  court  has  in  some  manner  ac- 
quired jurisdiction  of  something  in  relation  to  the 
controversy,*"  ordinarily,  and  in  the  absence  of 
statute  to  the  contrary,  the  commencement  of  an 
action  does  not  depend  upon  service  of  process  on 
defendant,  or  jurisdiction  over  him,"  it  being  suf- 
ficient if  the  court  has  acquired  jurisdiction  over 
the  person  or  plaintiff,  or  the  subject  matter  of  the 
action.'^ 

[(  402]  b.  Actions  at  Law— (1)  Iwnance  of 
Procen.  In  some  jurisdictions,  and  generally,  un- 
less otherwise  provided  by  statutej  an  action  is 


commenced  by  an  originid  -writ,'*  or  sommons;**  and 
in  such  jurisdictions  the  action  is  ordinarily  deemed 
to  be  commenced  when  such  process  is  sued  out  or 
issued,**  and  it  ia  not  necesaaiy,  in  order  to  com- 
mence the  action,  that  it  should  be  served,^  al- 
though in  some  cases  it  has  been  held  that  the 
process  is  not  issued  so  as  to  commence  the  action 
until  it  has  been  delivered  or  transmitted  to  the 
officer  for  service.^  It  is  essential  that  the  process 
shall  be  issued  with  the  bona  fide  intention  that  it 
shall  seasonably  and  in  due  course  be  served,**  and 
if  it  is  issued  provisionally,  as  where  it  is  not  to 
be  served  nntil  further  instructions,  or  until  a 
COTtain  time  or  event)  the  aetion  will  not  be  tost- 


ST.  White  T.  RMd,  80  Mo.  A.  SSO; 
Cross  v.  Barber,  IS  R.  L  M9,  IS  A 

S9. 

"It  Is  the  intention  and  act  com- 
bined, which.  In  fact,  constitute  the 
institution  of  the  suit."  Society  for 
Propagratinfir  Qospel  v.  Whitcomb,  2 
N.  H.  227,  280.  "Whatever  may  ba 
regarded  as  the  commencement  of 
an  action — whether  It  be  the  lodgnient 
of  the  complaint  with  the  clerk,  with- 
out more;  the  procuring.  In  addition, 
of  a  writ,  or  the  service  thereof  on 
the  defendant, — such  act  or  acts  must 
be  done  In  good  faith  and  for  the  real, 
unconditional  purpose  of  beeinning  an 
aetion."  White  v.  Reed.  60  Ma  A. 
380,  888. 

88.  Northern  Indiana  R.  Co.  t.  Lin- 
coln Nat.  Bank,  47  Ind.  A.  98,  92  NB 
884. 

te.  Northern  Indiana  It.  Co.  v.  Lin- 
coln Nat.  Bank,  47  Ind.  A.  »S,  92  HE 
884. 

aOL  Northern  Indiana  R.  Co.  v.  Lin- 
coln Nat  Bank,  47  Ind.  A.  98,  98  NS 
S84. 

31*  Johnson  v.  Farwell,  7  Me.  870, 
22  AmD  208:  2  Mass.  Rev.  L.  (1902) 
p  1498  c  167  i  16.  Bee  also  casea  Infra 
notes  82-36. 

88.  Carolina,  etc.,  R.  Co.  t.  Fenn*- 
arden  Lumber,  etc.,  Co.,  182  N.  C.  644, 
44  SB  868;  Fleming  v.  Patterson.  99 
N.  C.  404,  6  BE  896;  Sast  Tennessee 
Coal  Co.  T.  Daniel,  100  Tenn.  66,  42 
8W  1062.  See  also  cases  Infra  notes 
»J-8B. 

"The  summons  la  the  substitute 
tor  the  original  writ  In  common  law 
actions,  and  the  subpcsna  In  suits  in 
equity."  Carolina,  etc,  R.  Co.  v.  Pen- 
nearden  Lumber,  etc.,  Co.,  182  N.  C. 
144,  660,  44  SE  858. 

33.  Ala. — West  v.  Engel,  101  Ala. 
109,  14  S  388;  Ware  v.  Swann,  79  Ala. 
130;  Saat  Tennessee,  etc.,  R.  Co.  v. 
Baylies,  74  Ala.  160;  Hubs  v.  Central 
R.,  etc.,  Co.,  66  Ala.  Exp.  Locke, 
46  Ala.  77:  Alabama,  etc.,  R.  Co.  v. 
Harris,  25  Ala.  282;  Cos  v.  Cooper,  t 
Ala.  266;  Randolph  v.  Cook,  2  Port 
S86.  The  above  caoea  state  the  fonner 
rule  in  Alabama,  which  has  been 
changed  by-Code  (1907)  S  4868.  See 
infra  S  403. 

Ill.—CoUins  V.  Manvllle,  170  111. 
614,  48  NE]  914;  U.  S.  Insurance  Co.  v. 
Ludwig,  108  111.  614:  Schroeder  v. 
Merchants,  etc^  Ins.  Co.,  104  III.  71: 
Chicago,  etc.,  R.  Co.  v.  Jenkins,  108 
III.  688;  Feazle  v.  Simpson,  2  III.  80; 
Torpedo  Top  Co.  v.  Royal  Ins.  Co.. 
162  111.  A.  338;  Stltsel  v.  Miller,  167 
III.  A.  890  [rev  on  other  grounds  260 
ni.  72,  96  NE  63,  34  LRANS  1004, 
AnnCasl912B  412];  Colonial  Mut  F. 
Ins.  Ca  V.  EJlllnger,  112  111.  A.  802; 
McKee  v.  Allen,  94  III.  A.  147;  Schmidt 
V.  Balling,  91  111.  A.  388. 

Me. — Larrabee  v.  Southard,  95  Me. 
SS5,  60  A  20  (quoting  the  statute 
which  provides  that  an  action  is  com- 
menced "when  the  writ  is  actually 
made,  with  the  Intention  of  service"); 
Dodge  T.  Hunter,  85  Me.  121,  26  A 
1086:  Blddeford  Sav.  Bank  v.  Mosher, 
79  Me.  242,  9  A  614;  Russell  v.  Rus- 
sell, 69  Me.  386;  Sargent  -v.  Hampden, 
38  Me.  681;  Haskell  v.  Brewer,  11  Me. 
268;  Jewett  V.  Greene,  8  Me.  447: 
Johnson  T.  Farwell  7  Ma.  S70,  21 
AmD  8ftS. 


Maaa. — ^Flnneran  r.  Graham.  198 
Mass.  S86,  84  NB  473;  Dickinson  v. 
Boston.  188  Mass.  696,  76  NE  68,  1 
LRANB  664;  Vejrinan  Moras,  160 
Masa.  148,  86  NB  461;  Grimes  v. 
Brlns,  110  Mass.  446;  ISstes  v.  Tower, 
102  Mass.  66,  8  AmR  489;  Wheatland 
V.  Loverlng,  10  Gray  16;  Field  v.  Ja- 
cobs, 12  Mete.  118. 

N.  H. — Anderson  V.  JKtna  L.  Ins. 
Co..  76  N.  H.  376,  74  A  1051,  28  LRANS 
730;  BuBwell  v.  Babbitt  66  N.  H.  168. 
18  A  748;  Brewster  v.  Brewster,  68 
N.  H.  62;  Mason  v.  Cheney,  47  N.  H. 
24:  Hardy  v.  Corll^  21  N.  H.  366; 
Howard  v.  Hunt  17  N.  H.  449;  Davis 
v.  Dunkloe.  9  N.  H.  645. 

N.  J. — Margaret  County  v.  Paclflo 
Coast  Borax  Co..  67  N.  J.  L.  48.  60  A 
906;  Updike  T.  Ten  Broeck,  12  N.  J. 
L  106;  Wtaltakor  T.  Tumbull.  18  N. 
J.  L.  172. 

N.  Y. — Boughton  v.  Bruce,  20  Wend. 
234;  Ontario  Bank  v.  Bathbun,  19 
Wend.  291 ;  Jackson  t.  Brooks,  14 
Wend.  649;  Van  Hoesen  v.  HoUey, 
9  Wend.  209:  Koon  v.  Oreenman,  7 
Wend.  124;  Hogan  v.  Cuyler,  8  Cow. 
208-  Ross  v.  Luther,  4  Cow.  158,  16 
AmD  341;  Burdick  v.  Green.  18  Johns. 
14 ;  Bronson  v.  Sari,  17  Johns.  63 ; 
Fowler  V.  Sharp,  16  Johns.  823;  Brown 
V.  Van  Duzen,  11  Johns.  473;  Cheet- 
ham  T.  Lewis,  3  Johns.  42;  Bird  v. 
Caritat,  2  Johns.  342,  8  AmD  433; 
Boyce  v.  Morgan,  8  Cal.  133;  Lowry 
V.  Lawrence,  1  Cat  69:  Carpenter  v. 
Butterfleld,  3  Johna.  Cas.  146.  The 
above  cases  state  the  former  rule  in 
New  York,  which  has  been  changed 
by  the  code.    See  Infra  |  406. 

N.  C— Smith  V.  Cashle,  etc.,  R^  etc., 
Co.,  142  N.  C.  26,  64  8K  788,  6  LRANS 
439;  Fleming  t.  Patterson.  99  N.  C. 
404.  6  SE  896:  McArthur  v.  McBachln, 
64  N.  C.  72;  Patrt<^  T.  Joyner.  68  N. 
C.  573;  Haughton  t.  Leary,  20  N.  C. 
12. 

Pa. — Bovaird,  etc,  Mfg.  Co.  t.  Fer- 
guson, 216  Pa.  236.  64  A  61S;  Cald- 
well V.  Htitshu,  9  Watts  &  B.  51; 
Flanegan  v.  Negley.  S  Serg.  *  R.  498; 
MoulBon  V.  Reea,  6  Blnn.  12;  Hertzog 
V.  Salts,  8  Blnn.  209;  Puller  v.  Demp- 
ster. 8  Pa.  Caa.  546,  11  A  670;  Ameri- 
can Cant.  Zna.  Co.  t.  Haws,  7  Pa.  Cas. 
658,  11  A  167;  Clemaon  v.  Beaumont, 
2  Browne  216. 

R  I.— Cross  v.  Barber,  16  R.  I.  266, 
15  A  69;  Hail  v.  Spencer,  1  R.  I.  17. 

Tenn.— East  Tennessee  Coat  Co.  v. 
Daniel,  100  Tenn.  66,  42  SW  1062; 
Blevlns  v.  Alexander,  4  Sneed  683; 
Reed  T.  Brewer,  Peck  275. 

Va.— Furst  v.  Banks,  101  Va.  208, 
48  SE  360;  Virginia  F.  &  M.  Ins. 
Co.  V.  Vaughan,  88  Va.  832,  14  BE 
764. 

W.  Va— U.  S.  OU,  etc.  Well  Supply 
Co.  v.  Gartlan,  68  W.  Va.  267,  273,  62 
SE  624  [quot  Cyc] ;  Honesdale  Shoe 
Co.  v.  Montgomery,  66  W.  Va.  897,  49 
SE  434;  Perrell  v.  Ferrell,  63  W.  Va. 
515.  44  SE  187. 

[a]  In  Vermont  an  action  Is  com- 
menced (1)  for  the  purpose  of  the 
statute  of  limitations,  upon  the  suing 
out  of  the  writ.  Chapman  v.  Good- 
rich. 56  Vt  364;  Day  v.  Lamb,  7  Vt. 
426;  Allen  v.  Mann,  1  D.  Chlpm.  94. 
(2)  For  other  purposes  It  la  not  com- 
menced until  uia  writ  la  aerrcd.  Bee 
Infra  I  406. 


34.  U.  S.— Fowler  v..Byrd,  9  F.  Cas. 
No.  4,999a,  Hempst  218. 

111. — Schroeder  v.  Merchaata',  etc, 
Iiu.  Cc  104  m.  71. 

Mass.— Field  v.  Jacobs,  12  Mete 
118:  Bunker  v.  Shed.  8  Mete  160; 
Gardner  v.  Webber,  17  Pick.  407. 

N.  GL— Brewster  v.  Brewster,  52  N. 
H.  52;  Howard  v.  Hunt  17  N.  H.  449. 

N.  C. — Fleming  v.  Patterson,  99  N. 
C.  404,  6  SE  396. 

35.  West  V.  Engel,  101  Ala.  509, 
14  8  333;  Ex  p.  Locke,  46  Ala.  77;  Hek- 
la  Ins.  Co.  V.  Schroeder,  9  111.  A.  472; 
Ross  V.  Luther,  4  Cow.  JN.  T.)  158, 
16  AmD  841;  Emry  v.  Chappell.  148 
N.  C.  327,  62  SE  411;  Smith  v.  Cashte, 
etc.,  R,  etc,  Co..  142  N.  C.  26,  54  SE 
788,  6  LRANS  439.  See  also  Collins 
V.  Manville,  170  III.  614,  48  NE  914. 
Contra  Schroeder  v.  Merchants',  etc, 
Ins.  Co.,  104  HI.  71;  McKee  v.  Allen. 
94  IlL  A.  147;  Schmidt  v.  Balling,  91 
III.  A.  388;  Updike  v.  Ten  Broeck.  32 
N.  J.  L.  106;  Whitaker  v.  Tumbull. 
18  N.  J.  L.  172. 

[a]  Whan  summons  lamad.^ — n> 
A  summons  is  not  sued  out  "until  it 
passes  from  the  hands  of  the  clerk  to 
the  sheriff,  or  other  proper  officer,  to 
be  executed,  or  sent  by  mail  or  other- 
wise, with  a  bona  Ode  unequivocal 
Intention  to  have  it  served."  West  v. 
Engel,  101  Ala.  509,  612.  14  S  333.  (2) 
It  is  not  indispensably  necessary  that 
the  writ  should  be  actually  delivered 
to  the  officer,  provided  It  is  actually 
made  out  and  sent  to  the  oRIcer  or  his 
deputy,  by  mall  or  otherwise,  with  a 
bona  flde  and  absolute  Intention  of 
having  It  aarvedt  but  auch  intention 
muat  be  positive  and  unequivocal. 
Burdiok  v.  Grasn,  18  Johns.  (N.  Y.) 

se.  Ala.— West  v.  Engel,  101  Ala. 
609,  14  8  88S. 

Me.— Kairicall  v.  Brewer.  11  Mc  26S: 
JohnM>n  V.  Farwell.  7  Me.  870,  23 
AmD  203.  _ 

N.  J. — ^Lynch  t.  Now  York.  etc.  R. 
Co..  67  N.  J.  U  4,  80  A  187. 

N.  T. — Robs  v,  Luther,  4  Cow.  158. 
16  AjnD  841;  Vlsscher  v.  Gansevoort. 
18  Johns.  496;  Burdids  v.  Green.  18 
Johns.  14. 

R.  1.— Creas  v.  Barber,  16  R.  L  266, 
16  A  69. 

Tenn. — EoMt  Tennesae*  Coal  Cc 
Daniel.  100  Tenn.  66.  42  8W  1062, 

1065. 

"A  writ  may  be  made,  to  be  used 
or  not,  as  circumstances  may  there- 
after require.  It  R\ay  be  filled  up  and 
kept  in  the  plalntifTa  pocket  for 
months  without  any  determination  on 
his  part  to  have  It  served.  ...  In 
such  cases  .  .  .  the  action  would 
not  be  considered  as  commenced  until 
there  was  a  bona  flde  Intention  of 
having  the  writ  served."  Haskell  v. 
Brewer,  11  Me.  268,  261.  "But  when 
it  is  said  that  the  Isaulng  of  the  writ 
Is  the  commencement  of  the  suit,  it 
is  not  Intended  that  the  mere  filling 
up  of  the  process,  or  the  mere  sending 
of  it  to  an  officer,  or  placing  of  It  in 
his  hands,  is  such  commencement 
These  acts,  to  constitute  them  the 
commencement  of  the  suit,  must  be 
accompanied  with  a  bona  flde,  abso- 
lute, and  unequivocal  intention  to 
have  the  writ  served."  Cross  v.  Bar- 
ber, 16  R.  L  m.  i«8.  16  A  69. 

Digitized  by  VjOOgIC 


I 


402-403] 


A0TI0H8 


[1C.J.]  1155 


sidered  as  eommeneed  until  tbe  date  w  eontingan^ 

specified." 

Alteratioxi  of  process.  Where  there  is  a  substan- 
tial alteration  of  a  writ  after  it  is  made,  and  be- 
fore service,  the  action  will  be  deemed  to  be  eom- 
menced  at  the  time  of  sach  alteration.^ 

Alias  process.  An  alias  writ  or  snmmonB  regu- 
larly issued  is  regarded  as  a  continuation  of  an 
original  valid  process,  and  not  the  commencement 
of  a  new  action,**  bo  that  the  commencement  of  the 
action  will  date  from  the  issuance  of  the  original 
process;^  bat  the  original  summons  most  be  fol- 
lowed by  the  appropriate  Buceeaaive  processes  in 
ord^r  to  constitute  a  single  action  referable  to  the 
date  of  its  issne/^  and' if  there  is  an  omission  suf- 
ficient to  work  a  discontinuance,  the  commencement 


of  the  action  will  date  from  the  new  process,^  not- 
withstanding it  purports  to  be  &n  aUas.^ 

Voluntary  appearance.  An  action  may  be  com- 
menced without  the  issuance  of  tbe  original  proc- 
ess, where  defendant  voluntarily  appears  and 
makes  a  defense;*^  but  such  appearance  has  no 
retrospective  effect." 

Invalid  process.  If  the  process  issued  is  invalid, 
an  action  is  not  commenced  thereby." 

403]  (2)  Filing  of  Declaration,  Oomplaint,  or 
Ffltition.  In  some  jurisdictions  an  action  is  com- 
menced by  filing  with  the  clerk  of  the  proper  court 
a  declaration,  complaint,  or, petition."  To  institute 
the  action  the  declaration,  complaint,  or  petition 
must  be  filed,"  in  a  regular  and  proper  manner,^' 
but  when  this  is  done  the  action  is  deemed  to  be 


37.  Me. — Hask«21   v.   Brewer,  11 

Me.  258. 

Mass. — Orltnee  v.  Brlgra,  110  Mass. 
446;  Federben  v.  Smith,  3  Allen  119; 
Beaver  v.  Lincoln,  21  Pick.  267;  Bad- 
ger V.  Spinney,  16  Mass.  S5>,  8  AmD 
105. 

N.  IL—Clark  v.  Slay  ton.  63  N.  H. 
402,  1  A  113;  Mason  v.  Cheney,  47 
N.  H.  24;  Leach  v.  Noyes,  45  N.  H. 
364;  Robinson  V.  Burleiff^  5  N.  H.  226. 

N.  J. — Lynch  v.  New  York,  etc.,  R. 
Co..  57  N.  J.  L.  4,  30  A  187. 

N.  T. — Jackson  v.  Brookg,  14*  Wend. 
S49:  Koon  V;  areenmani  7  Wend.  124; 
Ross  V.  Luther,  4  Cow.  168,  1&  AmD 
341;  Viascher  V.  Oansevoort,  IB  Johns. 
406;  Burdlek  v.  Chveo,  18  Johns.  14. 

R.  L— CroM  T.  Barber,  IS  B.  L  266, 
IS  A  69. 

[a]  maetirtia— (1)  A  writ  or 
sommons  Is  iMued  provialonally, 
within  the  application  of  the  rule 
stated,  where  it  i«  not  to  be  served 
until  after  a  demand  for  soods  and 
in  the  event  of  a  failure  to  deliver  the 
same  (Grimes  v.  Brings,  110  Mass, 
446;  Badger  v.  Phinney,  IS  Mass.  369, 
8  Amt>  105;  Robinson  v.  Burleigh,  6 
N.  H.  225;  Cross  v.  Barber,  16  R.  I. 
266,  IB  A  69);  (2)  or  until  after 
notice  to  an  Indorser  of  nonpayment 
by  the  principal  and  in  the  .event  of 
nonpayment  by  the  indorser  (Seaver 
V.  Lincoln.  21  Pick.  (Mass.)  267). 

[b]  Aoornal  of  mub*  of  Mtlon 
aftor  Imrw  of  writ. — But  where  the 
cause  of  action  accrued  after  the  date 
of  the  writ,  but  before  service,  it  was 
held  that  the  latter  should  be  consid- 
ered the  time  of  the  commencement 
of  the  action.  Pederhen  t.  Smith,  8 
Allen  (Mass.)  119. 

[c]  If  the  writ  Is  MtnaJly  vMd. 
the  action  is  thereupon  Instituted, 
and  the  right  of  plaintiff  to  consider 
the  writ  as  made  prospectively  and 
to  be  used  only  on  a  certain  con- 
tlngency  cannot  be  further  extended. 
Swift  V.  Crocker,  2l  Pick.  (Mass.) 
241. 

38.  Larrabee  v.  Southard,  96  Me. 
186,  60  A  SO;  Mason  v.  Cheney.  47  N. 

24 

[a]*  dune*  of  dat*. — ^Where  the 
attorney  for  plalntiK  made  a  writ 
with  the  Intention  of  service,  but  did 
not  deliver  it  to  an  officer  and  re- 
tained it  In  his  own  possession,  and 
later  changed  the  date  of  the  writ 
to  a  later  day,  and  had  it  served,  it 
was  held  that  the  new  date  was  the 
date  of  the  commencement  of  the  ac- 
tion. Larrabee  v.  Southard.  96  Me. 
S86,  &0  A  20. 

St.  Bovalrd.  eta,  Mfg.  Co.  v.  Fer- 
guson. 215  Fa.  286.  64  AtU;  McClurg 
V.  Vryvr,  16  Pa.  298;  Lynn  v.  McMll- 
len,  S  Penp.  &  W.  170;  Pennock  v. 
Hart,  8  Serg.  A  R.  869:  American 
Cent.  Ins.  Co.  v.  Haws,  7  Fa.  Caa  568, 
11  A  107;  Virginia  F.  &  M.  Ins.  Co. 
Vaughan,  88  Va.  882.  14  BE  764;  U.  S. 
Oil,  etc.  Well  Supply  Co.  v.  Gartlan, 
58  W.  Va.  267,  273,  62  SB  624  [quot 
Cyc]. 

[a]    AdoptlOB  of  eod«  aftsT  flxat 

process. — ^where,  after  the  commence- 
ment of  an  action  by  a  capias,  a  code 
la  adopted  providing  for  the  com- 


mencement of  acttone  by  the  service 
of  a  summons.  It  is  proper  and  per- 
missible to  continue  the  original  suit 
by  an  alias  capias,  as  the  service  of 
summons  would  constitute  the  com- 
mencement of  a  new  action.  Blair  v. 
Cary,  9  Wis.  648. 

[b]  OrlglBal  prooen  veUL — ^Where 
a  summons  is  made  returnable  on  the 
fourth  day  of  a  term  instead  of  the 
first  day  as  required  by  statute.  It 
Is  void,  but  an  ulas  summons  award- 
ed thereon,  although  erroneously 
granted,  may  be  considered  as  the 
commenoement  of  a  new  suit.  Rattan 
V.  Stone,  4  III.  640. 

40.  Pennock  v.  Hart.  8  Sere.  &  R. 
(Pa.)  369;  Virginia  F.  *  M.  fiia  Co. 
V.  Vaughan,  88  Va.  8S2,  14  SB  764. 
See  also  cases  supra  note  89. 

41.  Etheridge  v.  Woodley,  88  N.  C. 
11:  Magaw  v.  Clark,  6  Watts  (Pa.) 
628. 

[a]  Writ  agalast  two^If  a  writ 
issue  against  two,  and  be  served  upon 
one  only,  and  an  alias  writ  subse- 
quently issue,  which  Is  served  upon 
both,  this  Is  for  all  purposes  a  new 
action  and  not  a  continuance  of  the 
flrst  Magaw  V.  Clark,  6  Watts  <Pa.> 
528. 

48.  Etheridge  v.  Woodley,  83  N:  C. 
11;  Hanna  v.  Ingram,  53  K.  C.  66; 
Fulbrlght  V.  Trltt,  19  N.  C  491. 

[a]  Tho  Interventlen  of  a  term, 
without  suing  out  an  alias,  works  a 
discontinuance,  and  If  a  new  sum- 
mons is  subsequently  sued  out,  the 
commencement  of  the  action  will  date 
from  that  summons.   Hanna  v.  In- 

fram,  63  N.  C.  5B;  Fulbrlght  v.  Trltt, 
9  K.  C.  491.     But  see  Pennock  v. 
Hart,  8  Serg.  &  R.  (Pa.)  369. 

43.  Etheridge  v.  Woodley,  83  N. 
C  11;  Hanna  v.  Ingram,  68  N.  C.  65. 

44.  Fleming  v.  Ffttterson.  99  N.  C 
404,  6  SE  896. 

46.  Btberldge  v.  Woodier.  9t  N. 
C.  11. 

46.  Noell  V.  Noell,  93  Va.  488,  26 
SE  242. 

47.  Ala. — Farmers'  Oil,  etc.,  Co.  v. 
Melton,  169  Ala.  469.  49  S  225  (citing 
C^e  [1907]  I  4863).  For  former 
rule  In  Alabama  see  supra  i  402. 

Arts. — Rev.  St.  (1901)  par  1271. 

Cal.— Tlnn  v.  U.  S.  District  Atty., 
148  Cal.  778,  84  P  162,  113  AmSR  354: 
DowUng  V.  Comerford,  99  Cal.  204, 
33  P  853;  Ex  p.  Fll  Kl,  79  Cal.  684, 
21  P  974:  Nash  v.  El  Dorado  County, 
24  Fed.  252  (under  California  code). 

Oa. — Jordan  v.  Bosworth,  123  Oa. 
879,  51  SE  766;  Nicholas  v.  British 
America  Assur.  C^,  109  Oa.  621,  84 
SE  1004;  Dobbins  v.  Jenkins,  61  Oa. 
208;  George  v.  Oardner,  49  Oa.  441; 
Oraves  v.  strosle^  87  Ga.  82. 

Ida. — Bate*  v.  Capital  State  Bank, 
21  Ida.  141.  121  P  561;  Gold  Hunter 
Mia,  etc..  Co.  v.  Holleman.  I  Ida.  9ft, 
27  P  413. 

Mont. — ^Haupt  V.  Burton,  21  Mont. 
672,  55  P  110,  69  AmSR  698. 

N.  M.— Comp.  L.  (1897)  S  2686  subs 
17. 

Or.— Kelsay  v.  Taylor.  56  Or.  13, 
107  P  609;  Bums  V.  White  Swan  Min. 
Co.,  86  Or.  306.  67  P  637;  Coggan  v. 
Recvea,  I  Or.  275. 


Tex. — Tribby  v.  Wokee,  74  Tex.  142, 
11  SW  1089;  International  Bank,  etc., 
Ca  v.  Scott,  169  Fed.  68,  86  CCA  248 
(applying  Texas  statute). 

[a]  In  OaUfomla  (1)  it  la  now 
provided  that  actions  shall  be  com- 
menced by  filing  a  complaint  (Tlnn 
v.  V.  S.  District  Atty.,  148  Cal.  773, 
84  P  152,  118  AmSR  354  [clt  Code 
Civ.  Proa  S  405}.  See  also  cases 
supra  this  note  In  support  of  text); 
(8)  but  It  was  formerly  provided  that 
they  should  be  commenced  by  the  fll> 
Ing  of  a  complaint  and  the  issuing  of 
a  summons  thereon  (Reynolds  v. 
Page,  85  Cal.  896;  Dupuy  v.  Shear,  29 
C^aC  238);  (S>  and  while  with  regard 
to  the  statute  of  UmltationB  It  waa 
expressly  provided  that  the  action 
should  be  deemed  oommenaed  when 
the  complaint  was  filed  (Adams  v. 
Patterson,  45  CaL  122:  Allen  v.  Mar- 
shall, 34  Cal.  165;  PImental  v.  San 
Francisco,  21  Cal.  351;  Sharp  v.  Ma- 
gulre,  19  Cal.  677),  (4)  it  was  held 
that  for  other  purposes  it  was  not 
commenced  until  the  complaint  was 
filed  and  summons  Issued  thereon 
(Flandreau  v.  White.  18  Cal.  639.  See 
also  Adams  v.  Patterstm,  86  Cal.  122). 

48.  Jordan  v.  Bosworth.  123  Ga. 
879,  61  SE  765;  Gold  Hunter  Mln.,  etc.. 
Co.  v.  Holleman,  3  Ida.  99,  27  F  413; 
Maddox  V.  Humphries,  30  Tex.  494- 
Buchner  v.  Walt,  (Tex.  Civ.  A.)  137 
SW  388. 

[a]  Zn  S«OTgla  the  code  provides 
that  the  clerk  shall  indorse  upon 
every  petition  the  date  of  Its  filing, 
which  shall  be  considered  the  time  of 
the  commencement  of  the  suit,  but  It 
Is  held  that  the  proper  construction 
of  this  section  Is,  that  the  actual  date 
of  the  filing,  and  not  the  indorsement 
of  the  date,  is  to  be  deemed  the  com- 
mencement of  the  suit,  and  tnat  an 
indorsement  without  an  actual  fllfng 
Is  not  sufficient.  Jordan  v.  Bosworth, 
123  Ga.  879,  61. SE  766. 

[b]  OsrtlotaTl.— A  writ  of  certio- 
rari Is  not  "brought"  within  the 
meaning  of  the  code  until  filed  In  the 
clerk's  office.  Barrett  v.  Devlne,  60 
Oa.  632. 

49.  Jordan  v.  Bosworth,  123  Ga. 
879,  61  SE  756;  (3old  Hunter  Mln., 
etc.,  Co.  V.  Holleman,  8  Ida.  99,  27 
P  418;  Maddox  v.  Humphries,  80  Tex. 
494. 

[a]    Wliat  oOBstitntes  flUiig^(l) 

A  complaint,  to  be  filed,  must  be 
lodged  with  the  clerk,  with  the  un- 
derstanding that  the  usual  procedure 
is  to  be  followed,  that  is,  process 
issued  and  service  perfected.  Jordan 
V.  Bosworth,  123  Ga.  879,  51  SE  765. 

(2)  A  complaint  Is  not  filed,  so  as  to 
institute  an  action,  where  It  Is  merely 
left  with  the  clerk,  not  as  an  official, 
but  In  his  Individual  capacity,  with 
instructions  Indorsed  thereon  not  to 
Issue  process  until  further  Instructed. 
Maddox  V.  Humphries,  SO  Tex.  494. 

(3)  A  deposit  of  a  petition  with  the 
clerk,  for  the  purpose  of  having  It 
filed,  is  sufficient  to  constitute  a  com- 
mencement of  an  action  so  as  to  pre- 
vent the  bar  of  the  statute  of  tlml- 
tatlona.  McManua  v.  Wallla,  62  Tex. 
6S4. 
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edJ°  althoQ^H  proceBs  has  not  been  issued/^  'by  tbe  filing  of  a  declaration,  complaint,  or  petition, 
.     The  filmg  must,  however,  be  done  with     and  the  isBoanee  of  a  snmmona  thereon."  In  order 


eonunenced 
or  served 

the  ■  intention  that  process  be  issued  and  served 
forthwith,"  and  the  action  will  not  be  deemed  to 
have  been  commenced  at  the  filing  of  the  complaint  if 
the  subsequent  stei»  are  not  taken  in  due  course,'* 
particularly  where  express  instructions  are  given  by 
plaintiff  not  to  issue  process  at  once,"  or  to  hpld  it 
until  further  notified."  Where,  however,  it  is  the 
duty  of  tbe  clerk  to  issue  process  at  once,  the  eom- 
mencement  of  the  action  will  not  be  postponed  be- 
yond the  -filing  of  the  complaint,  by  his  delay  in 
doing  so nor  will  it  be  presumed  that  such  delay 
was  pursuant  to  instructions  from  plaintiff." 

404]    (3)  Filing  Complaint  and  Issuing  Proc- 
ess.   In  some  jurisdictions  an  action  is  commeuced  j 


to  commence  the  action  the  declaration,  complaint, 
or  petition  must  be  filed,^  and  in  a  regular  and 
proper  manner,*^  ^  but  this  is  not  alone  soffieient,*' 
and  the  action ' »  not  deemed  to  be  commenced 
until  the  process  is  issued,"  unless  there  is  a  volun- 
tary appearance.**  Upon  the  issuance  of  the  sum- 
mons the  action  is  commenced,  although  the  sum- 
mons has  not  been  served but  in  some  jurisdic- 
tions the  summons  is  not  considered  as  issued  until 
delivered  to  the  officer  for  service."  Some  of  the 
codes  provide  that  the  action  shall  be  deemed  com- 
menced as  to  each  defendant  at  the  date  of  the 
summons  which  is  served  on  liim,^  or  on  a  co- 
defendant  who  is  a  joint  contractor,  or  otherwise 


BO.  Farmers'  Oil,  etc.,  Co.  v.  Mel- 
ton, 169  Ala.  469,49  8  226:  Keleay  v. 
Taylpr,  66  Or.  13,  107  P  609:  Bums 
V.  White  Swan  Min.  Co.,  86  Or.  305, 
57  P  637;  Trlbby  v.  Wokee,  74  Tex. 
142,  11  SW  1089;  Standard  L..  etc., 
Ins.  Co.  V.  Askew,  11  Tex.  Civ.  A.  69, 
32  SW  31.  See  also  Davidson  v. 
Southern  Pac.  Co.,  44  Fed.  476  (under 
the  Texas  Statute). 

[a]  IB  Oraffon  (1)  the  general  rule 
applies,  that  an  action  is  deemed  to 
be  commenced  when  the  complaint  Is 
filed,  except  with  regard  to  the  stat- 
ute of  limitations  (Burns  v.  White 
Swan  Min.  Co.,  35  Or.  305,  67  P  637), 
(2)  In  which  regard,  by  express  pro- 
vision of  the  code,  it  Is  deemed  to  be 
commenced  when  the  complaint  Is 
filed  and  summons  served  upon  de- 
fendant (Smith  V.  Day.  89  Or.  531,  64 
P  312,  65  P  1055),  (3)  although,  even 
In  the  latter  case.  If  there  is  a  volun- 
tary appearance,  service  is  waived 
and  the  action  deemed  to  be  com- 
menced at  the  time  of  such  appear- 
ance (Dunne  v.  Portland  St.  R.  Co., 
40  Or.  295,  65  P  1052;  Hawkins  v. 
Donnerber^,  40  Or.  97,  66  P  691,  908). 

81.  Kelsay  v.  Taylor,  56  Or.  13,^ 
107  P  609. 

sa.  Nash  V.  EI  Dorado  County.  24 
Fed.  252  (under  California  eode). 

63.  Richer  v.  Bhoemalcer.  81  Tex. 
22,  Ifl  SW  646. 

54.  Nicholas  v.  British  America 
Assur.  Co.,  109  Ga.  621,  34  SBI  1004; 
McClendon  v.  Hernando  PhOBphate 
Co.,  100  Ga.  219,  28  SB  162;  Cherry 
V.  North,  etc.,  R.  Co.,  65  Ga.  633; 
Ferguson  v.  New  Manchester  Mfg. 
Co.,  61  Ga.  609;  Branch  v.  Mechanics' 
Bank,  GO  Ga.  413;  Rlcker  v.  Shoe- 
maker, 81  Tex.  22,  16  SW  646. 

[a]  JlmlT  flUiMr  •  pvUtloB  with- 
out iallng  the  requisite  ntvpa  tor  a 
writ  to  be  issued  is  not  the  oommen ce- 
ment of  an  action.  Uarlilo  v.  Bmlth, 
S  Hawaii  370. 

as.  Bates  T.  Smith.  SO  Tsx  242, 
16  SW  47;  Maddox  v.  BumiAirles,  80 
Tex.  494. 

B9.  Jordan  v.  Bovworth,  123  Oa. 
879.  61  SE  755. 

67.  Davidson  v.  Southern  Pac.  Co., 
44  Fed.  476  (decided  under  the  Texas 
statute);  Tribby  v.  Wokee,  74  Tex. 
142,  11  SW  1089. 

58.  Trlbby  V.  Wokee,  74  Tex.  142, 
11  SW  1089. 

68.  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Shelton,  57  Ark.  459,  21  SW  876;  Bur- 
leson v.  McDermott,  57  Ark.  229.  21 
SW  222;  Hallum  v.  Dickinson.  47  Ark. 
120,  14  SW  477;  State  Bank  v.  Bates. 
10  Ark.  120;  People's  Sav.  Bank.  etc.. 
Co.  V.  Batchelder  Bgg  Case  Co..  51 
Fed.  130,  2  CCA  126  (construing  Ar- 
kansas statute). 

Hawaii.— Hackfeld  v.  Hilo  R.  Co., 
14  Hawaii  448. 

Ind. — Marshall  v.  Matson,  171  Ind. 
288,  86  NE  339;  Hust  v.  Conn,  12  Ind. 
257;  Northern  Indiana  R.  Co.  v.  Lincoln 
Nat.  Bank,  47  Ind.  A.  98,  92  NB  384. 

Kan. — E^rnett  v.  Schad.  73  Kan. 
414,  86  P  411,  91  P  639;  Jones  v.  War- 
nick,  49  Kan.  63,  30  P  115;  Smith  v. 
Payton,  IS  Kan.  362. 


Ky. — Louisville,  etc^^  R.  Co.  v. 
Smith,  87  Ky.  601,  9  SW  493,  10  KyL 
614;  Kellar  v.  Stanley,  86  Ky.  240,  6  SW 
477,  9  KyL  388;  Cecil  v.  Sowards,  10 
Bush  96;  Cecil  v.  Simpson,  10  KyL  404. 

Nebr. — Burllnglm  v.  Cooper,  36 
Nebr.  73,  53  NW  1026. 

Nev.— Comp.  L.  (1861-1900)  S  8117. 

Oh. — Zieverink  v.  Kemper,  60  Oh. 
St.  208,  34  NE  250;  Bowen  v.  Bowen, 
36  Oh.  St.  312;  Selbert  v.  Swltzer.  85 
Oh.  St.  661;  Buckingham  v.  Commer- 
cial Bank,  21  Oh.  St.  131:  Spinning  v. 
Ohio  L.  Ins..  etc.,  Co.,  2  Disn.  836; 
Dwelle  V.  Hinde,  18  Oh.  Cir.  Ct.  618, 
8  Oh.  Cir.  Dec.  177;  Pollock  v.  Pol- 
lock, 2  Oh.  Cir.  Ct.  140.  1  Oh.  Cir. 
Dec.  408. 

Okl.— St.  (1893)  par  8931. 

Wyo.— Rev.  St.  (1899)  S  8507. 

60.  IT.  S.  V.  Eddy,  28  Fed.  226 
(decided  under  the  Ohio  statute): 
Wilkinson  v.  Elliott,  43  Kan.  590,  23 
P  614,  19  AmSR  158. 

61.  Wilkinson  v.  Elliott,  48  Kan. 
590,  23  P  614.  19  AmSR  158. 

[a]  Xnanmolant  flUnff. — Where  a 
party  hands  a  petition  to  the  clerk 
of  the  court,  in  order  that  he  may 
place  his  file  marks  thereon,  and  not 
for  the  purpose  of  allowing  it  to  re- 
main In  official  custody,  and  does  not 
ask  for  or  obtain  the  Issue  of  a  sum- 
mons, but  holds  the  petition  In  his 
own  possession,  the  action  Is  not 
pending.  Wilkinson  v.  Elliott,  43 
Skn.  590,  23  P  614.  19  AmSR  158. 

ea.  Hallum  V.  Dickinson.  47  Ark. 
120.  14  SW  477;  State  Bank  v.  Brown. 
12  Ark.  94;  State  Bank  v.  Bates,  10 
Ark.  120;  Cecil  v.  Sowards,  10  Bush 
(Ky.)  96;  Butta  v.  Turner,  6  Bush 
(Ky.)  436. 

63.  Ark.— Hallum  v.  Dickinson,  47 
Ark.  120.  14  SW  477;  State  Bank  v. 
Cason,  10  Ark.  479,  482  (where  the 
court  said:  "It  is  clear  and  Indisput- 
able, under  thla  provision  of  the  stat- 
ute, that,  unless  the  defendant  makes 
his  appearance  voluntarily,  the  Is- 
suance of  the  writ  Is  a  necessary  ele- 
ment in  the  institution  of  the  suit. 
It  is  not  the  mere  act  of  filing  the 
declaration,  petition,  or  statement,  In 
writing,  but  the  Joint  act  of  filing  the 
same  and  the  Issuance  of  the  writ, 
that  constitutes  the  commencement 
of  the  suit");  State  Bank  v.  Bates,  10 
Ark.  120;  McLarren  v.  Thurman,  8 
Ark.  313. 

Ind. — Charlestown  School  Tp.  v. 
Hay.  74  Ind.  127:  Fordlce  v.  Hardesty. 
36  ind.  23:  Temple  v.  Irvin.  84  Ind.  412. 

Kan. — Chicago,  etc..  R.  Co.  v.  Chase 
County,  42  Kan.  223,  21  P  1071. 

Ky.— Kellar  v.  Stanley,  86  Ky.  240. 
5  SW  477,  9  KyL  888;  Cecil  v.  Sow- 
ards, 10  Bush  96;  Butts  v.  Turner.  5 
Bush  435;  Thompson  v.  Bell,  6  T.  B. 
Mon.  569. 

Nebr.— Davis  v.  Ballard,  88  Nebr. 
830,  67  NW  627;  Burllngim  T.  Cooper, 
36  Nebr.  73,  68  NW  1025. 

Oh.— Dwelle  v.  Hinde,  IS  Oh.  Cir. 
Ct.  618,  8  Oh.  Cir.  Dec.  177. 

[a]  Acalnst  wmnMuut. — (1)  As 
against  a  nonresident  defendant,  on 
whom  no  personal  service  can  be  had, 
an  action.  Is  begun  In  Kentucky  when 


the  wamlnj;  order  is  Issaed,  and  the 
issuance  oi  a  summons  Is  not  neces- 
sary. Hoffman  v.  Brunga,  88  Ky.  400, 
(2)  But  In  such  cases  the  action  is  not 
commenced  until  the  warning  order  Is 
made.  Kellar  v.  Stanley,  86  Ky.  240, 
6  SW  477,  9  KyL  388. 

[b1  Bemaads  Malart  ooAef aaidant. 
— ^Wnere  certain  defendants  seek  to 
enforce  demands  against  a  codefend- 
ant.  the  action  as  to  such  demands 
will  be  deemed  commenced  at  the  time 
their  answers  and  cross  petitions 
setting' up  such  demands  are  filed. 
German  F.  Ins.  Co.  v.  Bullene,  51  Kan. 
764,  33  P  467. 

rc]  For  pnxposs  of  IniVBOtSoa.^ — 
Under  statutes  providing  that  an  In- 
junction may  be  granted  "at  the  time 
of  commencing  the  action"  and  that 
a  civil  action  may  be  commenced  by 
filing  with  the  clerk  a  petition  and 
causing  a  summons  to  be  issued 
thereon,  either  the  clerk  or  tbe  Judire 
may  act  first,  and  the  two  acts  will 
be  regarded  in  law  as  done  at  the 
same  time,  provided  the  act  of  the 
other  follows  within  such  reasonable 
time  that,  under  the  circumstances  of 
the  particular  case,  the  difference  in 
time  may  be  regarded  as  inconsider- 
able. Bamett  v.  Schad,  78  Kan.  414, 
85  P  411, -91  P  539. 

64.  See  McLarren  v.  Thurman,  S 
Ark.  313;  Rose  v.  Richmond  Min.  Co., 
17  Nev.  25.  27  P  1105  [aff  114  U.  S. 
676.  6  set  1055,  29  L.  ed.  27U. 

66.  Chicago,  etc.  B.  Co.  v.  Chase 
County.  42  Kan.  223.  21  P  1071;  Smith 
V.  Woodleaf.  21  Kan.  717;  Trabue  v. 
Sayre,  1  Bush  (Ky.)  129. 

fa]  Althoich  actual  JoHattlatloa 
of  a  defesdaBt  cannot  be  obtained 
without  servioe  of  summons  or  orlg^ 
inal  process  upon  him,  nor  until  Uie 
servioe  Is  actually  made,  yet  when  the 
service  is  actually  made  the  case 
must  then  be  considered  aa  having 
been  commenced  at  the  date  of  the 
process  served  upon  defendant.  Chi- 
cago, etc.,  R.  Co.  V.  Chaae  County,  42 
Kan.  223,  21  P  1071. 

66.  Marshall  v.  Matson.  171  Ind. 
238,  86  NE  339;  Alexandria  Gas  Co.  v. 
Irish.  152  Ind.  6JB,  68  NB  762:  For- 
dlce v^  Hardesty,  86  Ind.  28;  Evans 
v.  Galloway,  20  Ind.  479;  Hancock  t. 
Ritchie,  11  Ind.  48. 

6T.  Reliance  Trust  Co.  v.  Atherton, 
67  Nebr  306,  93  NW  150.  96  NW  218; 
Burllnglm  v.  Cooper,  36  Nebr.  73.  58 
NW  1025;  Zieverink  v,  Kemper,  50  Oh. 
St.  208,  34  NE  250;  Buckingham 
V.  Cincinnati  Commercial  Bank,  21 
Oh.  St.  131;  Robinson  v.  Orr,  18  Oh. 
St.  284;  Pollock  v.  Pollock,  2  Oh.  Cir. 
Ct.  140,  1  Oh.  Cir.  Dec.  408. 

[a]  WMMMity'  for  aerviw  nua- 
SBona^— (1)  If  the  summons  Is  never 
served  on  defendant,  the  action  will 
not  be  considered  as  commenced  at 
the  date  of  the  issuance  of  the  sum- 
mons. Reliance  Trust  Co.  v.  Ather- 
ton. 67  Nebr.  806,  93  NW  150.  96 
NW  218;  (2)  So  where  a  summons  Is 
issued  In  an  action,  but  not  se^^'ed, 
and  defendant  later  makes  a  volun- 
tary appearance,  the  action  is  com- 
menced at  the  time  of  the  appear- 
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nnited'^in  interest  with  him."  In  order  to  com- 
mence the  action  the  proeeBs  must  be  valid;*"  but 
if  not  invalid,  a  mere  irregularity  will  not  defeat 
the  commencement  of  the  action."  If  alias  proc- 
ess is  issued,  it  has  been  held  that  the  action  is 
to  be  considered  as  commenced  from  the  issuance  of 
the  first  process." 

[$  405]  (4)  Filing  Oomplaint  or  Serring  Process. 
In  a  few  jurisdictions  the  statutes  provide  in  the 
alternative  that  an  action  shall  be  commenced  by 
the  filing  of  a  complaint  or  by  the  service  of  a 
summons.^'  If  the  complaint  is  first  filed  the  action 
is  deemed  to  be  commenced  from  the  filing  of  the 
complaint but  under  the  Washington  statute  the 
mere  filing  of  the  complaint  will  not  be  given  this 
effect,  unless  defendant  is  personally  served,  or 
service  by  publication  commenced  within  ninety  days 
from  the  filing  of  the  complaint.'* 

[$  406]  (6)  Serrioe  of  Process.  In  some  juris- 
dictions an  action  is  commenced  the  service  of 
a  summonst*'  and  is  eonsid^ed  as  eommeneed,  as 


ance.  Hotchklaa  v.  Aukerman.  SS 
Nebr.  177,  90  NW  949. 

68.  Bucklngha,m  v.  Ctnclnnatl 
jCommerctal  Bank,  21  Oh.  St.  131. 

[a]  OodvfABOftata  wbo  ar*  **iiiilt«d 
tn  lnt«XMt,"  (J)  within  the  application 
of  this  provision,  do  not  necessarily 
Include  all  who  are  proper  and  neces- 
sary parties,  and  do  not  Include  a 
vendor  and  vendee  who  are  parties 
defendant  In  an  action  to  cancel  a 
deed,  where  this  Is  the  only  relief 
■ougtit.  Moore  v.  Chittenden,  S9  Oh. 
St.  &63.  (2)  In  an  action  against  the 
owner  of  a  lot  and  one  to  whom  he 
has  conveyed  the  same  before  suit 
to  enforce  a  mechanic's  Hen,  the 
owner  and  the  purchaser  are  not  so 
united  In  Interest  that  the  action  will 
be  considered  as  commenced  as  to 
one  at  the  date  of  the  summons 
served  on  the  other.  Rice  v.  Simpson, 
30  Kan.  28,  1  P  311.  _  ^ 

69.  Kellar  v.  Stanley,  88  Ky.  240, 
5  SW  477,  9  KyL  388.        ,    ^  , 

[a]  A  •nnuBims  Unud  iMfoz* 
Htm  oonqdalnt  (1)  is  premature 
and  InsuRIclMit  to  constitute  the  com- 
mencement of  the  action.  TJ.  S.  v. 
Kddy,  28  Fed.  22S.  (2)  But  if  defendant 
voluntarily  appears  and  demurs  to 
the  complaint,  he  cannot  afterward  be 
allowed  to  Question  the  validity  of  the 
Bummona.    Hust  v.  Conn,  12  ind.  267. 

70.  Louisville,  etc.,  R.  Co.  V.  Smith, 
87  Ky.  501,  9  SW  493,  10  KyL,  614. 

71.  St.  Loula,  etc.,  B.  Co.  v.  Shel- 
ton.  57  Ark.  459,  21  SW  87S:  Swisher 
V.  Williams,  WrlKht  (Oh.)  76B.  But 
see  Davis  v.  Ballard.  S8  Nebr.  830, 

^^73.  McPhee  v.  Nlda,  69  Wash.  619, 
111  P  1049;  Deming  Inv.  Co.  v.  Ely, 
21  Wash.  102,  57  P  353;  Mills  Annot. 
Code  Colo.  (1906)  i  32;  Utah  Rev.  St. 
(1898)  i  2938.  ^  _ 

[a]  Vormer  pTOvlslo&«,i — (1)  In 
Colorado,  under  Code  (1877),  an  ac- 
tion was  commenced  by  filing  a  com- 
plaint and  Issulnjr  summons;  and 
under  the  act  of  1885.  by  the  service 
of  a  summons.  Mills  Annot.  Code 
Colo.  (1905)  S  32  note.  (2)  In  Washing- 
ton it  was  formerly  provided  that  an 
action  should  be  commenced  by  the 
service  of  a  summons.  Hayton  v,  Bea- 
son,  31  Wash.  317,  71  P  1018;  Seattle 
V.  6'Connell,  16  Wash.  626,  48  P  412. 

73.  Flint  V.  Powell,  18  Colo.  A.  425, 
72  P  60:  Needham  v.  Salt  Lake  City, 
7  Utah  319,  26  P  920. 

74.  McPhee  v.  Nlda,  60  Wash.  619, 
621,  111  P  1049  (where  the  court  said: 
"An  action  may  be  begun  by  filing  a 
complaint  or  by  service  of  the  com- 
plaint and  summons,  but  If  the 
complaint  la  filed,  the  tentative  juris- 
diction of  the  court  is  lost  unless 
service  Is  made  within  ninety  days. 
The  act  of  filing  becomes  a  nullity*) ; 
Puhrman  v.  Power.  42  Wash.  623, 
86  P  S40;  Hayton  v.  Brason,  21  Wash. 


317,  71  P  1018;  Demlng  Inv.  Co.  v. 
Ely,  21  Wash.  102,  5?  P  353.  See 
also  Bllnn  v.  Orindle,  71  Wash.  120, 
127  P  840. 

78.  Minn. — H.  L.  Spencer  Co.  v. 
Koell,  91  Minn.  226,  22S,  97  NW  974 
(where  the  court  said:  "There  is 
no  other  way  of  commencing  an  ac- 
tion In  this  state,  save  by  the  service 
of  a  summons"). 

N.  T.— Martens  v.  O'Neill.  131  App. 
Div.  128.  115  NTS  260;  Matter  of 
Cary,  77  Misc.  602,  138  NYS  682: 
Warner  v.  Warner,  6  Misc.  249,  27 
NYS  160.  sFor  former  rule  In  New 
York  see  supra  I  402. 

N.  D.— Rev.  Code  (1899)  S  6246. 

S.  C—Code  Civ.  Proc.  (1902)  j  148. 

S.  D. — Ramsdell  v.  Duxberry,  14 
S.  D.  222.  86  NW  221. 

Wis.— St.  (1898)  I  2629. 

[a]  As  aotloB  cannot  be  Isstltatsd 
by  rupalatlon  without  any  service  of 
summons.  Ramsdell  v.  Duxberry,  14 
S.  D.  222,  85  NW  221. 

70.  Conn.— ^tud well  v.  Cooke,  38 
Conn.  549;  Sanford  v.  Dick,  17  Conn. 
213;  Gates  v.  Bushnell,  9  Conn.  530; 
Perkins  v.  Perkins,  7  Conn.  558,  18 
AmD  120;  Spalding  v.  Butts,  6  Conn. 
28;  Jenoks  v.  Phelps,  4  Conn.  149. 

Minn. — H.  L.  Spencer  Co.  v.  Koell, 
91  Minn.  226,  97  NW  974;  Smith  v. 
Hurd,  50  Minn.  608,  62  NW  922.  26 
AmSR  661;  Aueilaacui  v.  Maynard,  26 
Minn.  421.  4  NW  816. 

N.  T.— Poxell  V.  Fletcher.  87  N.  Y. 
476;  Wallace  v.  Castle,  68  N.  T.  370; 
Kerr  v.  Mount,  28  N.  T.  659;  Martens 
V.  O'Neill,  181  App.  Dlv.  123,  116 
NYS  260;  Rlley  v.  Riley,  64  Hun  496, 
19  NTS  522;  Merrltt  V.  Scott,  S  Hun 
657;  Matter  of  Orlswold,  13  Barb.  412; 
Carruth  v.  Church,  6  Barb.  604; 
Haynes  v.  Onderdonk,  6  Thomps.  & 
C.  176;  Empire  City  Lumber  Co.  v. 
AgresB  Constr.  Co..  76  Misc.  619,  185 
NTS  879:  Warner  v.  Warner,  6  Misc. 
249,  27  NYS  160;  Broadway  Bank  v. 
Luff,  51  HowPr  479;  Gibaon  v.  Van 
Denee,  47  HowPr  231:  Treadwell  v. 
Lawlor.  15  HowPr  8;  Hill  v.  Thacter, 
3  HowPr  407;  Dlefendorf  v.  Elwood, 
3  HowPr  285.  For  rule  in  New  York 
prior  to  code  see  supra  8  402. 

S.  C— State  V.  Cohen.  13  S.  C.  198; 
Code  Civ.  Proc.  (1902)  S  148. 

Vt. — Stanley  v.  Turner,  68  Vt.  S15, 
85  A  321;  Randall  v.  Bacon.  49  Vt. 
20,  24  AmR  100;  In  re  Foster.  44  Vt. 
570;  Klrby  v.  Jackson,  42  Vt.  652; 
McHaniels  v.  Reed,  17  Vt.  674;  Hall 
V.  Peck,  10  Vt.  474.  For  purpose  of 
statute  of  limitations  see  supra  9  402. 

Wis. — Mariner  v.  Waterloo,  78  Wis. 
438,  44  NW  512;  Sherry  v.  Gilmore, 
58  Wis.  324,  17  NW  252;  Knowlton 
v.  Watertown,  ISO  U.  S.  327,  9  SCt 
639,  32  L.  ed.  96A  (construing  Wis- 
consin statute). 

ia]  la  Oonaeotlemt  it  was  the  es- 
llBhed  practice  from  an  early  date. 


to  each  defendant,  when  and  only  when  the  snm- 
mons  is  served  on  him,"  or  on  a  codefendant  who 
is  a  joint  contractor,  or  otherwise  united  in  interest 
with  him,'''  nnless  defendant  appears  voluntarily 
withont  service.^"  In  order  to  commence  the  ac- 
tion, the  service  of  process  must  be  valid." 

[$  407]  (6)  Other  Statutory  Frorisions.  In 
Florida  the  statutes  provide  that  an  action  at  law 
is  commenced  by  filing  in  the  court  in  which  the 
action  is  to  he  brought  a  praecipe  or  memorandum,^  . 
and  that  the  action  shall  be  deemed  to  be  com- 
menced when  the  summons  or  other  process  is  de- 
livered to  the  proper  officer  to  be  served."  / 

In  Iowa  the  statutes  provide  that  an  action  in 
a  court  of  record  shall  be  commenced  by. serving 
defendant  with  notice,  signed  by  plaintiff  or  his 
attorney,  containing  certain  information.**  A  fur- 
ther provision  that  the  ddivery  of  the  original 
notice  to  the  sheriff,  with  the  intent  that  it  shall 
be  served  immediately,  is  a  eommencement  of  the 
action"*  is  held  to  spplj  only  with  regard  to  the 

that,  although  a  writ  was  sued  out 
as  tne  first  step  in  the  Institution  of 
an  action,  the  service  of  the  writ, 
and  not  Its  issuance,  was  the  com- 
mencement of  the  action.  Jencks  v. 
Phelps,  4  Conn.  149.  See  also  cases 
supra  this  note  In  support  of  text. 

tb]  Tbe  necessary  Implioatloii 
from  a  code  provision  that  an  action 
shall  be  commenced  by  the  service 
of  a  summons  Is  that  the  action  can- 
not be  held  to  be  commenced  until 
the  summons  is  served.  Wlggln  v. 
Orser,  12  N.  T.  Super.  118. 

[c]  Under  tlie  Vsw  Toxk  Xule- 
Ipal  Court  Act  an  action  Is  com- 
menced by  the  service  of  a  summons, 
and  by  S  30  of  the  same  act  It  Is  pro- 
vl4ed  that  the  action  shall  be  deemed 
commenced  at  the  time  the  summons 
is  actually  delivered  for  service. 
Goldman  v.  Tobias,  88  NYS  991. 

77.  See  Martens  v.  O'Neill,  ISl 
App.  Dlv.  123,  115  NTS  260;  Broad- 
way Bank  v.  Luff,  51  HowPr  (N.  T.) 
479;  Minn.  St.  (1894)  |  5143. 

[a]  Vatty  of  laterart.— (1)  There 
la  no  unity  of  Interest  between  the 
legal  owner  of  real  estate  and  the 
one  claiming  a  lien  oil  It  through 
him,  either  oy  mortgage,  mechanic's 
Hen,  or  otherwise,  such  as  makes  serv- 
ice on  one  equivalent  to  aervloe  on 
the  other.  Smith  v.  Htird,  60  Minn. 
608.  62  NW  922,  36  AmSR  661.  (2) 
The  owner  of  premises  and  a  con- 
tractor for  Work  thereon  are  not 
Joint  contractors  as  to  a  subcontrac- 
tor, nor  are  they  otherwise  united  In 
Interest  so  aa  to  make  the  service  of 
summons  on  the  contractor  the  eom- 
mencement of  an  action  against  the 
owner.  Martens  v.  CNelll,  ISl  App. 
Dlv.  123.  116  NTS  260. 

7S.  See  Smilh  v.  Hurd,  60  Minn. 
503.  62  NW  922,  86  AmSR  681. 

79.  State  v.  Cohen,  IS  S.  C  198: 
Mariner  v.  Waterloo,  76  Wis.  488,  44 
NW  612. 

80.  Pla.  Rev.  St.  (1906)  <  1392. 

81.  Fla.  Rev.  St.  (1906)  %  1713. 
83.    Proska  v.  McCormlck,  66  Iowa 

SIS,  9  NW  289;  Bruett  v.  Austin 
Drain.  Excavator  Co.,  174  Fed.  SS8; 
In  re  Iowa,  etc.,  Constr.  Co.,  6  Fed. 
799,  2  McCrary  178. 

83.  Bracken  v.  McAlvey,  83  Iowa 
421,  49  NW  1022;  Hampe  v.  SchaJfer, 
76  ^owa  563.  41  NW  815;  Collins  v. 
Bane,  34  Iowa  385;  Ewell  v.  Chicago, 
etc.,  R.  Co.,  29  Fed.  57. 

[a]  It  will  he  presumed  that  It 
was  plalntllTs  intention  that  the  no- 
tice should  be  served  immediately, 
unless  the  contrary  appears.  Hampe 
V.  SchafTer.  76  Iowa  563.  41  NW  316; 
Snyder  v.  Ives,  42  Iowa  157. 

[b]  An  aotioii  Is  not  oonuaaaoed 
upon  delivery  of  the  notice  to  the 
officer  where  (1)  the  notice  Is  so  de- 
fective as  not  to  confer  Jurisdiction 
(Femekes  v.  Case,  76  Iowa  162,  39  NW 
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jtatate  of  limitations^''  and  for  other  purposes  the 
aetimi  'is  ordinarily  deemed  to  be  commenfied  when 
the  notice  is  served  on  defendant." 

In  LoTUsiana  an  action  is  commenced  by  petition 
and  citation." 

In  Bfichigan,  by  statute,  an  action  may  be  com- 
menced either  by  original  writ,  or  by  filing  a  decla- 
ration and  entering  a  rule  to  plead,  and  serving 
a  copy  of  the  declaration  and  notice  of  the  rule 
upon  defendant.^^  Where  the  action  ia  commenced 
by  declaration,  it  is  not  commenced  until  the  decla- 
ration ia  filed,^  and  a  copy  of  the  declaration  and 
notice  of  the  rule  to  plead  are  served  on  defend- 
ant.*" Where'  commenced  by  writ,  the  action  is  not 
commenced  until  the  writ  is  delivered  or  transmitted 
to  the  officer,  with  a  bona  fide  intention  of  having 
it  served."" 

In  Mississippi  the  statutes  provide  that  an  action 
shall  be  commenced  by  filing  a  declaration  on  which 
a  summons  shall  be  immediately  issued,"''  and  that 
the  action  shall  be  considered  to  have  been  com- 

2SS;  Phlnney  v.  Donahue,  67  Iowa 
1»2,  2S  NW  12B),  or  (2)  where  plain- 
tlfTa  original  Intention  to  have  the 
notice  served  ImmedUitely  Is  aban- 
doned before  service  Is  actually  made 
(Richardson  v.  Turner,  110  Iowa  318, 
81  NW  593;  Wolfenden  v.  Barry,  86 
Iowa  S5S,  2i  NW  915). 

aft.  Proska  T.  McCormick,  58  Iowa 
818,  9  NW  28»;  Parkyn  v.  Travis.  50 
Iowa  488;  Hintrager  v.  Nightingale, 
86  red.  847. 

B5.  Llttlejohn  T.  BaUes,  136  Iowa 
ISO.  118  NW  756;  Proska  v.  McCor- 
mick, 56  Iowa  318,  9  NW  289;  Parkyn 
T.  TnvlB,  60  Iowa  438;  Bruett  v.  Aus- 
tin Drain.  Excavator  Co.,  174  Fed.  668; 
Hintrager  v.  Nightingale,  36  Fed„ 
847. 

[a]  IsTBlld  notio*.— If  the  notice 
served  does  not  conform  to  the  stat- 
utory requirements,  and  la  so  defec- 
tive as  not  to  confer  Jurisdiction,  no 
action  Is  commenced  thereby.  Jones, 
etc..  Lumber  Co.  v.  Boggs,  68  Iowa 
589,  19  NW  678. 

[b]  Otliar    mis*    In  partionlap 


-(1)  Notwithstanding  the  pro- 
visions of  the  Iowa  code,  the  flling 
of  the  petition  and  not  the  delivery 
or  service  of  notice  has  been  held  to 
be  the  commencement  of  the  action, 
for  the  purpose  of  constituting  notice 
to  third  persons  of  its  pendency. 
Fisher  V.  BhropRhlre,  147  U.  S.  183, 
18  set  201,  37  L.  ed.  109.  (2)  In  a 
replevin  statute  providing  that  If 
any  part  of  the  property  is  removed 
to  another  county  after  the  "com- 
mencement of  the  action,"  the  of- 
ficer may  follow  the  same  and  exe- 
cute the  writ  in  any  county  of  the 
state  where  the  property  is  found, 
the  words  quoted  are  not  used  in  a 
technical  sense,  but  have  reference 
to  the  Issuance  of  the  writ  or  re- 

{ levin.  Bummelhart  v.  Boone,  147 
owa  390,  126  NW  838. 

86.  FJschel  V.  Mercier,  82  Ia.  Ann. 
704:  La.  Rev,  Code  Pr.  art  170  et  aeq. 

[a]  TallOltr  of  oitatioii. — (l>  An 
action  Is  not  Instituted  where  the 
citation  Is  void  (Bertraod  v.  Knox, 
S9  La.  Ann.  481,  2  S  63),  (2)  but  the 
rule  la  otherwise,  at  least  with  re- 
gard to  the  sUtute  of  limitations, 
■whars  the  citation  la  merely  irregular 
(Satterley  v.  Uorgan,  88  La.  Ann. 
846.  See  alao  Limitations  of  Actiona 
[26  Cyc  1800]). 

87.  Detroit  Free  Press  Co.  t.  Bagg, 
78  Hlch.  650,  44  NW  149;  Mich.  COmp. 
L.  (1897)  B  9985. 

88.  Wetherhee  v.  Kusterer,  41 
Hlch.  359,  2  NW  45;  Ellis  v.  Fletcher, 
40  Mich.  321. 

[a1  Tot  tli«  purpose  of  ffanilsh- 
naai,  under  a  statute  autrkorlKing 
garnishment  proceedings  "at  the 
time  of  or  after  the  commencement 
of  suit,"  It  has  been  held  that  an  ac- 
tion la  commenced  by  the  filing  of 
the  declaration.    McDonald  v.  Alan- 


aon  Mfg.  Co.,  107  Mich.  10,  64  NW 
730. 

89.  Boyle  v.  Detroit,  152  Mich.  248,' 
116  NW  1056;  Detroit  Free  Press  Co. 
V.  Bagg.  78  Mich.  650.  44  NW  149. 

[a]  Told  ssrvloa. — If,  in  an  action 
against  a  municipality,  the  declara- 
tion Is  not  served  upon  the  officer 
designated  by  statute,  the  service  is 
void  and  the  action  la  not  conv 
menced  thereby.  Boyle  v.  Detroit, 
162  Mich.  248,  116  NW  1056. 

90.  Peo.  V.  Ctobhardt,  1K4  Mich. 
604,  118  NW  16:  Dedenbach  v.  De- 
troit, 146  Mich.  710,  110  NW  60;  Peck 
V.  aerrhan  P.  Ins.  Co.,  lOS  Mich.  62, 
60  NW  463. 

[a]  Attaiihmsat.~An  attachment 
proceeding  is  begun  when  the  writ 
issues,  not  when  the  declaration  is 
filed.  Qalloway  v.  Holmes,  1  Dougl. 
330. 

•1.  Stewart  v.  Petitt,  94  MIsa.  769, 
48  S  5;  Kelly  v.  Harrison,  69  Miss. 
856,  12  S  261;  Miss.  Code  (1906)  i  728. 

98.  Kelly  V.  Harrison,  69  Miss. 
866,  12  8  261;  Miss.  Code  (1906)  f  728. 

[a]  Delay  In  issiiliur  sunmons. — 
If  the  summons  is  not  immediately 
issued,  as  required  hy  statute,  but  la 
delayed  by  express  direction  of  plain- 
tiff, the  commencement  of  the  action 
does  not  date  from  the  filing  of  the 
declaration,  but  from  th«  laauanoe  of 
the  summons.  Stewart  v.  Petitt,  94 
Miss.  769,  48  S  6. 

[b]  Jnagnlar  snnunoBS^If  the 
summons  Is  not  void  a  mere  irregu* 
larlty  therein  will  not  prevent  the 
action  being  commenced  at  the  time 
the  declaration  is  filed.  Kelly  v.  Har- 
rison, 69  Miss.  86<  12  S  261  (where, 
by  a  clerical  error,  the  summons  was 
made  returnable  to  a  date  already 
passed). 

tc]  Tormedy,  in  Mississippi,  It 
was  held  that  an  action  was  com- 
menced not  utK>n  filing  of  the  declara- 
tion, but  upon  the  suing  out  of  the 
writ  and  placing  it  In  the  hands  of 
the  officer  for  service.  Lamkln  v. 
Nye,  43  Miss.  241. 

93.  McGrath  v.  St.  Louis,  etc.,  R. 
Co.,  128  Mo.  1,  30  SW  829;  South 
Missouri  Lumber  Co.  v.  Wright,  114 
Mo.  326,  21  SW  811:  Moore  v.  Rux- 
low,  83  Mo.  A.  61;  White  v.  Reed,  60 
Mo.  A.  380. 

94.  McGrath  v.  St  Louis,  etc,  R- 
Co.,  128  Mo.  1,  to  8W  2^;  South 
Missouri  Lumber  Co.  v.  Wrlgh^  114 
Mo.  326,  21  SW  811. 

95.  McOrath  v.  St.  Louis,  etc.,  R. 
Ca,  128  Mo.  1.  80  SW  329;  South  Mis- 
aouri  Lumber  Co.  v.  Wright,  114  Mo. 
326,  21  SW  811;  Spurlock  v.  Sproule, 
72  Mo.  503;  Gosllne  v.  Thompson,  61 
Mo.  471;  Moore  v.  Ruxlow,  83  Mo.  A. 
61;  Mound  City  Co.  v.  Castleman,  177 
Fed.  610  [aft  187  Fed.  921,  110  CCA 
561. 

[a7  X«la  BOt  Ohaaffsd  aaaSBd- 
■HBt  Of  statats.— Tha  rule  that  the 


meneed  at  the  time  of  the  filing  of  the  deelaration 
if  summons  is  issued  thereon."' 

In  HiSBonii  the  statutes  provide  that  an  action 
may  be  commenced  by  filing  a  ^tition  and  suing 
out  thereon  a  writ  of  summons  or  attachment but 
the  filing  of  the  petition  is  considered  as  being  of 
itself  a  demand  for,  or  suing  out  of,  process,**  and 
the  action  ia  considered  as  commenced  when  the 
petition  ia  filed,  although  process  has  not  been  is- 
sued,"* provided  the  petition  is  filed  with  the  inten- 
tion that  process  shall  be  issued  without  delay.**" 

[$  408]  c.  Suits  in  Equity.  The  authorities  are 
not  uniform  in  regard  to  when  a  suit  in  equity  is 
to  be  considered  as  commenced."^  The  rule  varies 
to  some  extent  for  different  purposes,^  and  also 
it  seems,  according  to  the  prevailing  practice,  in 
regard  to  the  priority  of  filing  the  bOl  and  issuing 
the  process.'"  According  to  some  decisions  the  suit 
is  commenced  at  the  filing  of  the  bill;*  but  accord- 
ing to  others,  the  filing  of  the  bill,  and  taking  out 
a  subpcena  thereon  and  serving  or  making  a  bona 

action  Is  commenced  when  the  peti- 
tion is  filed  Is  held  not  to  be  affected 
by  the  amendment  of  1889,  which  pro- 
vides: "The  filing  of  a  petition  in  a 
court  of  record  or  a  statement  or 
account  before  a  court  not  of  record 
and  serving  out  of  process  therein 
shall  be  taxen  and  deemed  the  com- 
mencement of  a  suit."  McGrath  v. 
St.  Louis,  etc..  R.  Co.,  128  Mo.  1,  30 
SW  829:  South  Missouri  Lumber  Co. 
V.  Wright,  114  Mo.  326,  21  SW  811; 
Moore  v.  Rnxlow,  83  Mo.  A.  61  foverr 
Watklns  v.  St.  Louis,  eta,  R.  Co..  63 
Mo.  A.  6691. 

96.  White  T.  Reed.  CO  Mo.  A.  880. 
[a]   lastRwtlOBa  wrt  to  lasno  nm- 

moBS. — Since  the  baaia  of  the  de- 
clslons  holding  that  the  mere  filing  of 
the  petition  is  the  commencement  of 
an  action  Is  that  its  deposit  with  the 
clerk  la  a  constructive  demand  for 
the  issue  of  a  summons,  it  cannot  be 
so  regarded  and  the  action  will  not 
be  considered  as  commenced  if  plain- 
tiff Instructs  the  clerk  not  to  Issue 
summons  until  further  orders.  White 
v.  Reed,  60  Mo.  A.  380. 

97.  See  cases  Infra  notes  98—4. 

98.  Lyie  v.  Bradford,  7  T.  B.  Mon. 
<Ky.>  111;  Allen  v.  Mandaville,  26 
MIsa.  397:  Hayden  v.  Bncklln.  »  Paige 
(N.  T.)  612. 

99.  See  Qelaer  Mfg.  Co.  v.  Chew- 
ning,  52  W.  Va.  628,  44  SB  193. 

a.  U.  S. — Mound  City  Co.  Cas- 
tleman. 177  Fed.  510  [an  187  Fed.  921, 
110  CCA  651;  Humane  Bit  Co.  v.  Bar- 
net,  117  Fed.  816. 

Ala. — Qreenwood    T.    Warren,  120 
Ala.  71,  23  S  686;  Crovder  t.  Moone, 
62  Ala.  220. 
III.— Hodgen  V.  auttenr.  S8  111.  431. 
Mich. — Sheridan    v.    Cameron.  65 
Mich.  680,  82  NW  894. 

Miss. — Bacon  v.  Gardner,  2S  Hlsa.  80. 
N.  H.— Clark  v.  Slayton,  68  N.  H 
402,  1  A  113;  Leach  x.  Noyes.  45  N. 
Yf  384 

Tenn. — Collins    v.    North  British, 
etc.,  Ins.  Co..  91  Tenn.  432.  19  SW  626. 
Eal   In  Aiafcawa  the  code  expressly 
ovldes  that  the  fUinK  of  the  bill 


fs  a  commencement  of  the  suit,  if 
prosecuted.  Greenwood  v.  Warren, 
120  Ala.  71,  23  S  686. 

[b]  la  ills  fsdMna  ooazta.  under 
the  oQulty  rule  providing  that  no 
process  shall  iaaue  ont  of  a  oourt  of 
equity  until  after  tb«  bill  has  been 
filed  with  the  clerlt.  the  filing  of  tha 
bill  la  the  commencement  of  the  suit. 
Humane  Bit  Co.  v.  Bamet,  117  Fed. 
316. 

[cl    Date  of  flUag-  UH^-Slnoe  a 

bill  In  equity  must  be  filed  in  the 
clerk's  office,  and  an  order  of  notice 
obtained  before  It  can  be  served  on 
defendant,  the  date  of  the  filing  Is 
the  earliest  term  which  can  be  taken 
as  the  commencement  of  the  suit. 
Clark  T.  Slayton.  ft  N.  H.  402,  1  A 
113. 
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fide  attonpt  to  serre  it,  oonstitnte  the  oommenee- 
ment  of  the  suit,'  and  the  filing  of  the  bill  ia  not 
alone  anffioient;'  while  for  some  pniposea  the  suit 
ia  not  eonsidered  as  commenced  until  the  sabpoena 
ia  actually  served/  In  code  states  no  distinction 
is  made  between  actions  of  a  legal  and  of  an  equit- 
able nature  in  regard  to  the  mode  of  their  com- 
mencement;' and  in  some  jurisdietions,  where  the 
distinctions  between  actions  at  law  and  suits  in 
equity  are  otherwise  preserved,  they  are  commenced 
in  the  same  ilnanner/ 

[$  409]  d.  Special  and  Summiury  Proceedings. 
The  rule  varies  in  different  jurisdictions  with  regard 
to  the  commencement  of  special  proceedings.^  So 
also  in  summary  proceedings*  by  notice  and  motion 
the  rule  varies  as  to  whether  the  notice"  or  the 
motion"*  is  to  be  regarded  aa  the  eommencement 
of  the  proceeding. 

f$  410]  e.  In  Federal  Oonrts.  The  federal 
courts  will  follow  the  practice  of  the  state  where 
the  action  is  brought,  in  determining  when  the 


aetion  is  commenced,^  except  with  n^iard  to  suits 
in  equity,"  and  in  admiralty.^ 

[$  411]  .  f.  Service  hj  PaMlulion.  Where  serv- 
ice is  by  publication,  the  rule  varies  in  different 
jurisdictions  as  to  whether  the  aetion  is  to  be  con- 
sidered as  commenced  at  the  time  of  the  first  publi- 
cation,^^ or  not  until  the  expiration  of  the  time  for 
publication." 

[$  412]  g.  Effect  of  Attempt  to  Oommence  Ac- 
tion. In  some  jurisdictions  there  are  statutory  pro- 
visions to  the  effect  that  an  attempt  to  commence  an 
action  shall,  under  some  circumstances,  or  for  some 
purposes,  be  deemed  equivalent  to  a  eommencement 
thereof;^''  but  these  provisions  ordinarily  have  ref- 
erence to  a  commencement  for  the  purpose  of  a 
statute  of  limitations,"  and  when  so  restricted  their 
application  will  not  be  extended  to  other  cases.^ 

[$  413]  h.  Effect  of  Amendment — (1)  In  Qen- 
erid.**  An  amended  declaration  or  complaint  which 
does  not  introduce  a  new  cause  of  action  relates 
back  to  the  original  commencement  of  the  action,^ 


ft.  U.  8.  v.  American  Lumber  Co., 
so  Fed.  S09  [afC  85  Fed,  827,  29  CCA 
431];  Fairbanks  v.  Farwell,  141  111. 
354.    30  105  6 ;   Aneelo   v.  Van 

Bur^h,  1  CodeRep  (N.  f.)  84;  Fitch 
V.  Smith,  10  False  (N.  T.)  9;  Webb  v. 
Pell.  1  Paige  (N.  Y.)  B64:  Weed 
V.  Smull,  S  Sandf.  Ch.  (N.  T.)  273. 

3.  U.  9.  V.  American  Lumber  Co., 
SO  Fed.  309  [att  86  Fed.  827,  29  CCA 
431]:  Plndell  V.  UaydwelL  7  B.  Mon. 
(KyA  tU:  Fitch  V.  SmlUi.  10  Paige 
<N.  T.)  9.  See  also  cases  supra  note  1. 

"In  bringing  a  suit  in  Chancery, 
the  first  step  taken  by  the  complain- 
ant, 1b  to  file  his  petition  or  bill,  and 
hence  writers  on  this  Subject  l^re- 
quently  spealc  in  general  terms  of 
this  act,  as  the  commencement  of  the 
suit.  But  so  for  as  It  relates  to  the 
defendant,  the  suing  out  process 
against  him  Is  the  commencement  of 
the  suit;  preferring  the  bllt  being 
only  preparatory  to  this  being  done." 
Plndell  T.  Maydwell,  7  B.  Mon.  (Ky.) 

4I  Courtney  v.  Henry,  114  HL  A. 
«35:  Allen  v.  Blandaville,  29  Miss. 
897;  Hayden  v.  Bucklln,  ft  Paige  (K. 

T.)  512. 

[a]    AppUestlons  of  mle^(l)  A 

Bult  In  equity  Is  not  pending  for  the 
purpose  of  a  lis  pendens,  so  as  to 
constitute  notice  to  strangers,  until 
the  subpoena  la  actually  served. 
Dunn  V.  Games,  8  F,  Cas.  No.  4,176,  1 
McLean  S21  [afC  14  Pet.  322,  10  L.  ed. 
476];  Courtney  v.  Henry.  114  111.  A. 
635;  Hayden  v.  Bucklln,  9  Paige  <N. 
T.)  612;  Murray  v.  Ballou,  1  Johns. 
Ch.  (N.  Y.)  666;  Miller  v.  Kershaw, 
8  S.  C.  Eq.  479,  23  AmD  183.  (2)  The 
same  rule  has  been  held  to  apply  with 
regard  to  a  revivor  of  a  pending  suit 
after  the  death  of  one  of  the  pwrtles. 
Allen  V.  Mandavllle,  M  Miss.  897. 
Contra  Lyle  T.  Bradford,  7  T.  B.  Mon, 
(Ky.>  111. 

6.  Spinning  V.  Ohio  Ia  Ins.,  etc.. 
Co.,  2  Dlsn.  <Oh.)  886;  Coggan  v. 
Reeves,  3  Or.  275. 

e.    Oelser  Mfg.   Co.  v.  Chewnlng, 

52  W.  Ya.  523.  44  SE  193. 

[a]  Za  west  Tlrglnla  a  suit  In 
equity  Is  commenced  at  the  time  the 
process  Is  issued.  Columbia  Finance, 
etc.,  Co.  V.  Flerbaugh,  59  W.  Va.  334, 

53  SE  468;  Ferrell  v.  Perrell,  53  W. 
Va.  515,  44  SE  187;  Gelser  Mfg.  Co.  v. 
Chewnlng,  62  W,  Va.  523,  44  SE  193. 

7.  See  Matter  of  Bradley.  70  Hun 
104.  28  NY8  1127  (holding  that  under 
Code  Civ.  Proc  gg  2616.  2617,  pro- 
viding that,  except  aa  otherwise  pro- 
vided, a  special  proceeding  in  a  sur- 
rogate's court  must  be  commenced 
by  the  service  of  a  citation  issued 
upon  the  presentation  of  a  petition, 
and  that  the  presentation  of  the  peti- 
tion Is  deemed  the  commencement  of 
the  proceeding,  but  that  a  citation  Is- 
sued upon  the  presentation  of  the  petl- 
tlOB  must  be  aarved  within  sixty  daya^ 


the  citation  need  not  be  served  within 
sixty  days  after  the  presentation  of 
the  petition,  but  must  be  served  with- 
in sixty  days  after  the  citation  is 
issued  by  the  court);  Carolina,  etc., 
R.  Co.  V.  Pennearden  Lumber,  etc., 
Co.,  132  N.  C  644,  44  8E  358  (hold- 
ing that  a  special  proceeding  should 
not  be  commenced  by  the  issuance  of 
a  summons,  as  In  ordinary  civil 
actions). 

[a1    OoBAsninatloiL  procesdiTigs. — 

<1)  In  West  Virginia  a  condemnation 
proceeding  is  legally  instituted  when 
the  application  Is  made  to  the  court 
for  the  appointment  of  commissioners, 
and  not  when  the  notice  is  served  on 
the  landowner,  which  by  statute  may 
be  served  either  before  or  after  the 
application  la  presented.  Deepwater 
R.  Co.  v.  Western  Pocahontas  Coal, 
etc.,  Co.,  152  Fed.  824.  (2)  In  North 
Carolina  It  Is  held  that  a  condemna- 
tion proceeding  is  a  special  proceed- 
ing, but  should  be  commenced  by  the 
issuance  of  a  aummons.  Carolina, 
etc.,  R.  Co.  V.  Pennearden  Lumber, 
etc.,  Co.,  132  N.  C.  644,  44  SE  868. 

8>  See  generally  Summary  pro- 
ceedings [37  Cyc  5281. 
'  9.  Stanley  v.  Mobile  Bank,  23  Ala. 
652.  656  (where  It  Is  said  that  in  a 
summary  proceeding  by  notice  and 
motion  'the  notice  Is  the  leading  proc- 
ess in  the  case.  ...  It  Is  the 
commencement  of  an  action  for  the 
recovery  of  the  demand,  and,  If  fol- 
lowed up  by  service  on  the  defendant 
and  motion  for  Judgment  agalnat^im 
at  the  time  specified  In  it.  It  serves 
the  purpose  of  both  writ  and  declara- 
tion"). 

10.  Bellanfont  v.  Coleman.  7  Hetsk. 
(Tenn.)  559,  660  (where.  In  a  sum- 
mary proceeding  against  an  officer 
for  falling  to  pay  over  money  col- 
lected, the  court  said:  "The  notice 
Is  not  the  commencement  of  a  suit. 
The  entry  of  the  motion  Is"). 

11.  Goldenberg  v.  Murphy,  108  U. 
S.  162.  2  set  388,  2?  L.  ed.  686;  Stern 
V.  Kemlck,  164  Fed.  781  (applying  N. 
Y.  Code  Clv.  Proc);  International 
Bank,  etc.,  Co.  v.  Scott,  159  Fed.  58, 
86  CCA  248  (applying  the  Texas 
statute). 

Oonformlty  to  state  practice  gsa- 
exaUy  see  Courts  [11  Cyo  884  et  seq]. 
13.    U.  S.  V.  American  Lumber  Co., 

80  Fed.  309  [afC  86  Fed.  827,  29  CCA 
431]. 

Courts  of  equity  not  ooatroUed  by 
state  praotloe  see  Courts  [11  Cyc 
886]. 

13.   Ijaldlaw  V.  Oregon  R.,  etc.,  Co., 

81  Fed.  876.  26  CCA  665  [rev  78  Fed. 
846]  (holding  that  a  provision  in  a 
state  statute  that  an  action  shall  be 
deemed  commenced,  as  to  each  de- 
fendant, when  the  complaint  Is  filed 
and  the  summons  la  served  on  him, 
does  not  apply  to  admiralty  suits  in 
the  federal  courts). 


14.  Wood  V.  Bissell,  108  Ind.  229, 
9  NE  425;  Schaffner  v.  Vosa,  4S  Ind. 
A  551,  93  NE  235;  Burllnglm  v. 
Cooper,  36  Nebr.  73,  S3  NW  1026; 
Robinson  v.  Orr,  16  Olb  St.  284.. 

[a]  In  HlBMsota,  although  the 

auestlon  does  not  seem  to  have  been 
eflnltely  settled,  the  opinion  has  been 
expressed  that  the  action  should  be 
considered  as  commenced  at  the  time 
of  the  first  publication.  H.  L.  Spen- 
cer Co.  V.  Koell,  81  Minn.  226,  97  NW 
974.  But  see  Auerbach  v.  Maynard, 
26  Minn.  421,  4  NW  816. 

[b]  Zn  an  scttoB  against  two  da- 
fendaata  to  foreclose  a  mechanic's 
lien  wherein  the  relief  sought  as 
against  each  of  defendants  ta  entlr^y 
separate  and  distinct,  personal  serv- 
ice of  procesa  upon  one  of  the  par- 
ties only  la  not  a  commencement  of 
the  action  against  the  other  who  is 
served  by  publication;  and  as  to  the 
latter  the  action  Is  not  commenced 
until  the  date  of  the  first  publication 
of  notice  to  him.  Pickens  V.  Polk,  42 
Nebr.  267,  60  NW  666. 

15.  Lfttlejohn  v.  Bulles,  136  Iowa 
160,  113  NW  766:  More  v.  Thayer.  10 
Barb  (N.  Y.)  258;  Tomllnson  v.  Van 
Veohten.  CodeRepNS  (N.  Y.)  317; 
Abrahams  v.  Mitchell,  8  AbbPr  (N.  Y.) 
123;  Burkhardt  v.  Sanford,  7  HowPr 
(N.  Y.)  829.  But  see  Dykers  v.  Wood- 
ard.  7  HowPr  (N.  Y.)  813. 

[a]  Zssne  of  anacliment. — ^Where 
summons  is  served  by  publication  and 
an  attachment  Issues,  the  court  ac- 

Suires  Jurisdiction,  although  the  pub- 
cation  has  not  been  completed. 
Burkhardt  v.  Sanford,  7  HowPr  (N. 
Y.)  329. 

16.  See  the  statutes  of  the  several 
states.  And  see  Auerbach  v.  May- 
nard, 26  Minn.  421,  4  NW  816;  Clare  v. 
Lockard.  122  N.  Y.  263,  25  NE  391.  9 
LRA  547;  Gough  v.  McFall,  31  App. 
DIv.  578,  52  NTS  221;  Montague  v. 
Stelts.  37  S.  C.  200,  16  SE  968,  84 
AmSR  736.  v 

17.  See  Limitations  of  Actions  [25 
Cyc  1298]. 

18.  Wlggln  V,  Orser,  12  N.  Y. 
Super.  118;  Warner  v.  Warner,  6  Misc. 
249,  27  NTS  160. 

19.  Sfteet  as  to  statote  of  UnSta- 
tions  see  Limitations  of  Actions  [25 
Cyc  1806], 

20.  U.  S. — Carter-Cnime  Co.  v. 
Peuming,  99  Fed.  888,  40  CCA.  160 
[air  86  Fed.  439,  30  CCA  174]. 

Ala. — Winston  v.  Mitchell,  93  Ala. 
554,  9  S  551;  South,  etc..  Alabama  R. 
Co.  V.  Bees,  82  Ala.  840,  2  S  752;  Ala- 
bama, etc.,  R.  Co.  V.  Arnold,  80  Ala. 
600,  2  B  837. 

Cal.— Saston  v.  ffBellly,  68  Cal. 
306;  Collins  V.  Gray,  3  Cal.  A.  723, 
86  P  988. 

D.  C. — Lewis  V.  Washington,  etc., 
R.  Co.,  17  D.  C.  666;  Moaea  v.  Taylor, 
17  D.  C.  265. 
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4Uid  cannot  be  considered  as  the  beginning  of  a 
new  action  as  of  the  date  of  the  amendment  but 
where  the  amendment  states  a  new  cause  of  action, 
the  action  is  not  considered  as  commenced,  as  to 
the  new  cause,  until  the  amended  declaration  or 
complaint  is  filed.'^  So  if  the  original  complaint 
states  a  good  cause  of  action,  although  defectively, 
an  amendment  amplifying  such  statement  will  re> 
late  back;'^  but  if  no  cause  of  action  is  stated  in 
the  original  complaint,  an  amendment  stating  for 
the  first  time  a  good^  cause  of  action  is  equivalent 
to  the  commencement  of  a  new  action  as  of  the 
date  of  .the  amendment.^ 

U  414]  (2)  As  to  Fartiw.^<>  An  amendment 
bringing  in  a  new  plaintiff  or  defendant  does  not 
affeet  ^e  time  at  which  the  action  is  considered  as 
commenced  with  regard  to  the  original  plaintiff^ 
or  original  defendant  f  but  it  is  ordinarily  held  that 
where  a  new  defendant  is  brought  in  by  amendment, 

<la. — Verdery  v.  Barrett.  89  Ga.  S49, 
15  BE  476. 

Tnd. — RO80  T.  State,  131  Ind  B48. 
SO  NB  702. 

Ma.— Wolf  V.  Bauereis,  It  HO.  481, 
19  A  1045,  8  LRA  680. 

Minn.— Brun«  v.  Schreiber,  48  Minn. 
366,  Gl  NW  120. 

S.  C— Brlce  v.  Massey,  35   S.  C. 
127,  14  BE  768. 

Tex. — Trlbby  v.  Wokee.  74  Tex.  142, 
11  SW  1089;  Foster  v.  Smith,  66  Tex. 
680.  2  SW  745. 

W.  Va. — Kuhn  v.  Brownfleld,  34  W. 
Va.  262,  12  SE  519,  11  LRA  700. 

[a]  Sustaining'  of  demnrrtr, — ^The 
fllfn^  of  a  new  complaint  after  a  de- 
murrer has  been  sustained  Is  not  the 
commencement  of  a  new  action. 
Jones  V.  Frost,  28  Cal.  245. 

81.  Carter-Crume  Co.  v.  PeurruDf, 
99  Fed.  888,  40  CCA  lEO  [aff  8S  Fed. 
489,  30  CCA  174].  See  also  eases 
supra  note  20. 

sa.  Ala.— Alabama,  etc..  Co.  T. 
Smith,  81  Ala.  229,  1  8  723;  Hohr  t. 
Lemle,  69  Ala^  180, 

■  Cal. — Valensln  T.  Valensln,  78  Cal. 
106,  14  P  897;  Anderson  v.  Mayers, 
KO  Cal.  525. 

D.  C. — Johnston  v.  District  of  Co- 
lumbia, 12  D.  C.  427. 

Oa. — Jones  T.  Johnson,  81  Oa.  293, 
6  SE  181. 

111.— Walters  v.  Ottawa,  S40  HI.  259, 
88  NE  <61. 

N.  C— Hester  v.  Mullen,  107  N.  C. 
724.  IS  SB  447. 

n,  Z^wis  V.  Washington,  etc,  B. 
Co.,  17  D.  C.  656;  Walters  v.  Ottawa, 
240  111.  269,  8S  NE  661.  See  also 
cases  supra  note  20. 

M.  Jonnston  v.  District  of  Colum- 
bia, 12  D.  C.  427;  Walters  v.  Ottawa, 
240  m.  859.  88  NE  661.  See  also 
Limitations  of  Actions  [26  Cyc 
1309]. 

26.  Bffsot  M  to  rtatnto  of  limita- 
tions see  Limitations  of  Actions  [25 

Cyc  1301]. 

SC.  Kaat  Line,  etc.,  R.  Co.  v.  Cul- 
berson, 72  Tex.  87E.  10  SW  706,  13 
AmSR  805,  3  LRA  567;  Telfener  v. 
Dlllard,  70  Tex.  139.  7  SW  847. 

a?.  Harrison  v.  McCormlck,  122 
CaL  661,  56  P  692;  Smith  v.  Boese,  89 
Ma  A.  15. 

aa  Cal. — Jeffers  v.  Cook,  68  Cal. 
147. 

Oa.— Knox  v.  Laird,  92  Oa.  128,  17 
SB  988.  But-  see  Wllllngrham  v.  Long, 
47  Oa.  540  (holding  that  where.  In 
ejectment,  a  third  person  goes  Into 
possession  after  suit  Is  brought,  and 
Is  made  defendant,  the  date  of  the 
commencement  of  the  original  suit 
Is  the  date  of  the  commencement  of 
the  suit  against  such  new  party). 

111. — Haines  v.  Chandler,  26  III.  A. 
400. 

Miss. — Brown  v.  Goolsby,  34  Miss. 
487. 

Nebr. — Greene  v.  Sanford,  34  Nebr. 
863.  51  NW  967  tpverr  Manly  v.  Down- 
ing, 16  Nebr.  63^,  19  NW  601]. 


N.  T.— Shaw  V.  Cock.  78  N.  T.  194; 
Newman  v.  Marvin,  12  Hun  236, 

Fa. — Bell's  App.,  116  Pa.  88,  8  A 
17,7.  2  AmSR  6«I: 

See  also  Limitations  of  Actions  [26 
Cyc  1802]. 

[a]  Suits  la  eanity. — The  date  of 
the  commencement  of  a  suit  In  chan- 
cery as  to  a  defendant  made  a  party 
by  amendment  to  the  original  bill  is 
the  time  of  the  filing  of  the  amend- 
ment. Brown  V.  Goolsby,  34  Miss. 
437. 

[b]  BntiM  ohangw  of  partlM^ 

Where  an  amendment  to  a  complaint 
Is  filed  and  summons  Issued  thereon, 
which  complaint  entirely  changes  the 
parties  defendant  In  the  original 
complaint,  and  hehce  Is  not  a  permis- 
sible amendment,  the  amended  com- 
plaint will  be  deemed  a  new  suit  dat- 
ing from  the  filing  of  the  complaint 
and  the  Issuance  of  the  summons. 
Schlele  v.  Dlllard.  94  Ark.  277,  126 
SW  886. 

29.  Barker  v.  Annleton,  etc.,  R.  Co., 
92  Ala.  314,  8  S  466:  East  Line,  eto.t  R. 
Co.  V.  Culberson,  72  Tex.  876,  10  SW 
706,  13  AmSR  805,  3  LRA  567;  Btrader 
V.  Goff,  6  W.  Va.  257. 

30.  Hucklebrldge  v.  Atchison,  etc., 
R.  Co.,  66  Kan.  443.  71  P  814  (addition 
of  partner  as  Joint  plaintiff);  Suber 
V.  Chandler,  36  S.  C.  344,  15  SE  426 
(amendment  adding  as  a  plaintlfF  an 
assignee  of  the  original  plalntltT,  the 
effect  being  merely  to  bring  In  the 
real  party  In  Interest). 

81.  Ratherford  v.  Hobbs.  68  Oa. 
248  (change  of  designation  of  plaintiff 
fron»  heir  at  law  lo  executor);  Tift 
V.  Towns.  63  Oa,  287  (change  from 
individual  to  representative  ca- 
pacity); Dixon  V.  Dixon,  19  Iowa  612 
(amendment  Inserting  the  name  of  a 
firm  as  plaintiff,  in  action  brought 
on  partnership  claim,  in  the  name  of 
one  of  the  partners  only). 

[a]  Separation  of  parties. — The 
filing  of  an  amended  declaration  In 
ejectment,  wherein  the  amendment 
consists  in  separatlnv  plaintiffs,  who 
were  before  Joint  plaintiffs,  and  mak- 
ing some  of  them  joint  plaintiffs,  and 
some  of  them  separate  plaintiffs  In  a 
separate  count,  as  permitted  by  the 
Virginia  code.  Is  not  the  commence- 
ment of  a  new  action.  Holmes  T. 
Orabeel.  SI  Fed.  146. 

32.  Doe  V.  Richardson,  TO  Ala.  329 
(correcting  name  of  defendant):  Far- 
rlB  V.  Merritt,  63  Cal.  118;  Montlcello 
V.  Grant,  104  Ind.  168,  1  NE  302 
(amendment  designating  defendant 
town  as  a  "school"  town);  Western 
Union  Tel.  Co.  v.  State.  83  Md.  293, 
88  A  763.  61  AmSR  464,  31  LRA  67" 


the  action  is  commenced  as  to  him  only  when  he  is 
made  a  party,^  and  the  same  rule  has  been  applied 
as  to  new  parties  plaintiff^^  although  not  under 
some  circumstances.^  Ordinarily,  the  amendmeot 
relates  hack  and  does  not  constitute  the  commence- 
ment of  a  new  action,  where  it  consists  merely  in 
correcting  the  name  or  capacity  in  which  a  party 
sues,''  or  is  suedf*^  or  in  substitutipg  a  plaintifi" 
or  defendant,"  or  in  dismissing  one  A  the  origiiial 
parties." 

[$  415]  7.  Presnn^ttons  and  Eridoice  as  to 
OommaiceillMlt.  Where  an  action  is  commenced  by 
the  issuance  of  a  writ  or  summons,  the  date  of  such 
process  is  presumed  to  be,  and  is  prima  facie  evi- 
dence of,  the  time  of  the  commencement  of  the 
action,"  but  this  presumption  is  not  conclusive,  but 
may  he  rebutted  and  the  true  time  shown.*'  Where 
the  summons  is  considered  as  issued  only  when  de- 
liyraed  to  the  officer,  and  he  is  required  by  statute 

Farrla  t.  Mer- 


the  cause  of  action, 
ritt,  63  Cal.  118. 

38.  Chicago,  etc.,  R.  Co.  v.  Jen- 
kins. 103  lit.  588  (substitution  of  as- 
signee In  bankruptcy  for  original 
plaintiff) ;  Service  v.  Farmington  Sav. 
Bank,  62  Kan.  857,  62  P  270  (sut>st!tu- 
tlon  of  real  owner  of  note  for  the 
payee  in  whose  name  the  action  was 
brought,  but  who  had  transferred  the 
note);  Lilly  v.  Tobbein,  108  Mo.  477. 
16  SW  618,  23  AmSR  887;  Tecumseh 
Nat.  Bank  v.  McOee,  61  Nebr.  709. 
85  KW  949  (substitution  of  an  heir  as 
the  real  party  In  Interest  for  admin- 
istrator). But  see  Brown  v.  Mann, 
71  Cal.  192,  IS  P  51. 

[a]  "SnbsUtntlng  tbs  parto^  bav- 
Isr  no  legal  zlolit  to  sua  for  the 
claim  for  whldi  the  action  was 
brought,  instead  of  another  party  Im- 
properly named  as  plaintiff.  Is  not 
the  commencement  of  a  new  action, 
and  In  such  a  case  the  amendment 
relates  back  to  the  commencement 
of  the  action."  Lilly  v.  Tobbein,  103 
Mo.  477,  491,  16  SW  618,  23  AmSR 
887 

84.  McLaughlin  v.  West  Shid  St. 
R.  Co.,  186  Mass.  160.  71  NE  317 
(substitution  of  lessor  railroad  com- 
pany for  lessee):  Lehigh  Coal,  etc, 
Co.  V.  Central  R.  Co..  \tN.  3.  Ed.  891, 
8  A  848  (substitution  of  receiver). 

SB.  Carter-Crume  Co.  Peurrung, 
99  Ped.  888,  40  CCA  160  fafr  86  Fe^. 
489,  80  CCA  174]  (one  of  the  oHginsl 
defendants). 

86.  Ala. — Griffin  T.  State  Bank,  6 
Ala.  008;  Randolph  v.  Cook,  3  Port 
286. 

Me. — Blddeford  Sav.  Bank  v.  Mosh- 
er,  79  Me.  242,  9  A  614;  Sargent  v. 
Hampden,  38  Me.  681 ;  Johnson  v. 
Parwell,  7  Me.  370,  22  AmD  203. 

Mass. — Parrell  v.  German  American 
Tns.  Co.,  175  Mass.  840  56  NE  B72; 
Veglnan  v.  Morse.  160  Mass.  143.  35 
NET  461;  Pederhen  v.  Smith.  3  Allen 
119;  Bunker  v.  Shed.  8  Mete.  ISA; 
Gardner  v.  Webber,  17  Pick.  407. 

N.  H. — ^Robinson  v.  Burleigh,  6  N. 
H  225 

N.  J. — ICanraret  County  v.  Pacific 
Coast  Borax  Co.,  67  N.  J.  L.  48.  SO 

A  906. 

Vt. — Chapman  v.  Goodrich,  66  Vt 
354;  Day  v.  Lamb,  7  Vt.  426. 
Va.— Noell  v.  Noell,  93  Va.  433,  IS 

SE  242. 

37.  Alabama  Great  Southern  R  Co. 
V.  Hawk,  72  Ala.  112,  47  AmR  403; 
Hubs  v.  Central  R.,  etc.,  Co.,  66  Ala. 
472;  Johnson  v.  Parwell,  7  Me.  3M, 
22  AmD  203;  Davis  v.  Dunklee,  9  N. 
H.  545;  Society  for  Propagating  Gos- 
pel V.  Whitcomb,  2  N.  H.  227;  Noell 


(correcting  corporate  name  of  de-  v.  Noell,  93  V&.  433,  26  SB  242. 
fendant).  [a]   Bnt  tiw  MMwnptim  la  not 

[a]  Defondaat  aud  hr  flotltlOM  tattsd  merely  by  a  sherlfTs  Indorse- 
nam*, — A  defendant  sued  by  a  flctl-  mcnt  of  the  receipt  of  the  summons 
tious  name  is  a  party  to  the  action  as  of  a  later  date.  Houston  v.  Thorn - 
from  Us  commencement,  and  an  ton,  122  N.  C.  365,  29  SE!  827.  66  AmSR 
amendment  to  the  complaint  by  in-  699;  Currle  v.  Hawkins,  118  N.  C  Wti 
sertlng  his  true  name  does  not  Changs '  24  SE  476. 
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to  indone  thereon  the  date  of  its  receipt,  the  sum- 
mons is  presiuned  to  hare  been  issued  on  the  date 
BO  indorsed."  Where  an  action  is  commraiced  by 
the  filii^;  of  the  complaint,  the  proper  oTidenoe  of 
tbe  time  of  its  commencement  is  the  file  mark  on 
tfae  comphiiDt.^  Where  a  complaint  all^^  any- 
thing as  having  occurred  or  having  been  done  at  a 
particular  time,  it  will  be  presumed  that  the  action 
was  not  commenced  until  after  that  time." 

[$  416]  0.  Stay  of  Frdceedings— 1.  Defljdtion 
and  Nature.  A  stay  of  proceedings  is  defined  as 
the  act  of  stopping  or  arresting  a  judicial  proceed- 
ing, by  the  order  of  a  court  or  judge.*'  It  imports 
an  order  of  court  made  in  a  cause,  and  as  a  part 
of  its  course,  suspending  further  action  in  it  and 
is  distinguishable  from  other  orders,  writs,  and 
proceedings  more  or  less  to  the  same  effect,  such 
as  abatement  of  actions,"  injunction,"  prohibition,** 
supersedeas,*'  and  orders  enlarging  or  extending  the 
time  in  which  a  particular  act  is  to  be  done,  or 
step  taken.**  A  stay  of  proceedings  may  be  either 
absolute  or  conditional,*'^  but  is  ordinurily  condi- 
tionaL  or  temporary." 

38.  Smith  V.  Cashle,  etc.,  R.,  etc., 
Co..  142  N.  C.  26,  54  SE  788,  5  LRANS 

[a]  If  til*  munmoiw  i«  d«llv«c*a  br 
til*  ol«rk  UmaaU  .to  the  officer,  with- 
out any  Intermediary,  the  notation 
of  the  officer  on  it.  as  to  the  date 
of  Its  receipt  by  him,  must  b«  con* 
trolling  evidence  as  to  wherr  it  was 
Issued.  Smith  v.  Cashle,  etc»  R.,  etc- 
Co..  142  N.  C.  26,  64  SB  788,  B  L.RAN8 
439. 

38.  Chapman  t.  Currle,  61  Mo.  A. 
40,  43  (where  the  court  said:  "The 
date  of  tlfe  institution  of  the  action 
was  a  question  for  the  ^urt,  and 
not  one  for  the  Jury.    The  only  com- 

Setent  evidence  of  this  fact  was  the 
le  mark  on  the  petition,  which  It 
was  not  competent  to  read  to  the 
Jury,  and  of  which  the  court  should 
take  Judicial  notice")- 

40l  Prentice  v.  Ashland  County  66 
■Wis.  846,  14  NW  297;  Clarke  v.  Lin- 
coln County.  54  Wis.  578,  12-NW  20. 

41.  Burrill  L.  !>.  sub  verb,  "Stay" 
rquot  Rosslter  v.  ^tna  L.  Ins.  Co.,  98 
Wis.  466.  468.  71  NW  898]. 

[a]  Other  deflnitloiis  are:  (1>  "An 
Interruption  or  suspension  of  a  Judi- 
cial proceeding."  Abbott  L-  D.  sub 
verb.  "Stay."  (2)  "The  suspension 
of  an  action."  Bouvler  L.  D.*  Coch- 
rane L.  Lex.;  Rapatje  &  L.  I.,  b.  (3) 
"A  stopping  of  the  regular  proceed- 
ing In  a  cause."  English  L.  D.  <4> 
"The  temporary  suspension  of  the 
regular  order  of  proceedings  In  a 
cause,  by  direction  or  order  of  the 
court"  Black  K  D.  sub  verb. 
"Stay."  ■ 

4fl.    Abbott  L.  D.  sub  verb.  "Stay." 

43.  See  eases  Infra  notes  44-48. 

44.  Hurd  v.  MollCB.  28  Fed.  897. 
Abatement  see  Abatement  and  Re* 

vlval  ante  p  16  et  scq. 

45.  Rosslter  v.  ^Gtna  Jj.  Ins.  Co., 
96  Wis.  466,  71  NW  898;  Garbutt  v. 
Fawcus,  1  Ch.  D.  165;  Crocker  v.  Tem- 
pest, 7  M.  &  W.  602;  Abbott  L.  D. 
sub  verb.  "Stay." 

"A  stay  of  proceedings  oiwrates  In 
relation  to  something  within  the  usual 
course  of  Judicial  proceedings,  and 
which  the  court,  by  Its  authority 
over  the  parties  and  their  attorneys, 
can  regulate  and  control  without  re- 
sort to  the  extraordinary  writ  of  In- 
junction." Rossiter  v.  .^tna  L.  Ins, 
Co.,  96  Wis.  466.  468,  71  NW  898. 

UiJnnoUoii  sgalaist  prooeedlngv  see 
Courts  [11  Cyc  990.  1015,  10X8];  In- 
junctions CZ2  Cyc  786-816]. 

{a]  .Tbe  dlsttDOtton  between  the 
power  of  staying  proceedings  and 
that  which  is  exercised  by  a  court  of 
equity  In  granting  an  Injunction  Is, 
that  the  latter  stopa  proceedings  in 
another  court,  and  tbe  former  only 


417]  2.  Bights  of  Partiw  and  Powers'  of 
Oonrt.  A  stay  of  proceedings  does  not  involve  the 
merite  of  the  action,*^  bat  is  merelv  a  question  of 
convenience  and  order  in  practice."  It  is  not  a 
matter  of  strict  right,"*  but  is  one  addressed  to  tbe 
discretion  of  the  eourt,^  the  exercise  of  which  will 
not  be  interfered  with  unless  clearly  abased.'"  The 
power  of  a  court  to  stay  proceedings  in  an  action 
pending  before  it  is  well  settled,"  but  it  is  one 
which  should  be  exercised  with  eaution,"  and  it 
should  be  clear  to  the  court  that  no  injustice  will 
result."^  It  is  also  a  power  which  must  be  exercised 
in  the  action  itself,^^  for  a  court  cannot,  by  an 
order  made  in  one  action,  stay  proceedings  in  a 
different  action,*"*  although  it  is  between  the  same 
parties,"  particularly  where  the  other  action  is 
pending  in  a  different  court,^^  in  a  different  jnriS' 
diction.*^  Relief  of  this  nature,  when  proper,  must 
be  obtained  by  injunction  in  an  action  where  such 
relief  is  demanded." 

418]  3.  Oronnds  for  Stay— a.  In  General  A 
stay  of , proceedings  is  a  matter  so  largely  within 
the   discretion   of  the   court""   that   no  attempt 


in  the  court  in  which  the  proceedings 
are  pending.  Crocker  v.  Tempest.  7 
M.  &  W.  602. 

48.    Abbott  L.  D.  sub  verb.  "Stay." 
Prohibition  see  Prohibition  [32  Cyc 
596]. 

47.  Bupersedeas   see  Supersedeas 

[87  Cyc  696]. 
[a]    The  prorision  of  the  Delaware 

oonstttatlon  in  regard  to  the  effect 
of  giving  security  for  the  prosecution 
of  a  writ  of  error  uses  the  term  "stay" 
in  the  sense  of  "supersedeas."  Petty- 
John  V.  Bloxom,  6  Del.  594. 

48.  Wallace  V.  Wallace,  IS  Wis. 
224 

49.  Bouvler  L.  D. 
BO.    Abbott  Ij.  D.  sub  verb.  "Stay." 
51.    Johnston    v.   Relley,   24  Wis. 

494.    See  also  Infra  (  448. 

Sa.  De  la  Vergne  Mach.  Co.  v. 
New  York,  etc,  Brenclng  Co.,  125  App. 
Div.  649,  110  NTS  24;  Johnston  v. 
Beiley,  24  Wis.  494. 

63.  De  la  Vergne  MacK  Co.  t. 
New  York.  etc..  Brewing  Co.,  126  App. 
Dlv.  649.  110  NTS  24;  Curlette  v.  Olds, 
110  App.  Dlv.  696,  97  NTS  144,  85 
NTClvProc  806. 

64.  Minn. — Graves  V.  Backus,  69 
Minn.  682.  72  NW  811. 

N.  J.— Wallace  v.  Leber,  67  N.  J. 
L.  26.  60  A  686. 

N.  Y. — Curlette  v.  Olds,  110  App. 
Dlv.  596.  97  NTS  144,  85  NTCIvProo 
306;  Schmidt  Levy.  61  Barb.  4S6; 
Avery  v.  New  York  Cent,  eta,  R.  Co., 
9  NTS  404. 

W.  Va. — ^Dunfee  v.  Chllds,  B9  W. 
Va.  225,  68  SB  209. 

Wis. — Parmalee  v.  Wheeler,  32  Wis. 
429;  Johnston  v.  Relley,  24  Wis. 
494. 

Bng.— »Prowse  v.  Lozdale,  3  R  ft  3. 
896,  113  ECli  8»<,  122  Reprint  336; 
Sharp  V.  McHenry,  56  L.  T.  Rep.  N.  8. 
747. 

Ont. — Hockley  v.  Orand  Trunk  R. 
Co..  7  Ont.  L.  R.  658,  8  OntWR  668. 

55.  Avery  v.  New  Tork  Cent.,  etc., 
R.  Co.,  9  NTS  404;  Dunfee  v.  Chllds, 
59  W.  Va.  225,  58  SE  209. 

56.  Post  V.  Banks,  67  App.  Dlv. 
187.  73  NTS  596;  Keeler  v.  King.  1 
Barb.  (N.  Y.)  890;  Flanagan  v.  Flana- 
gan. 13  NTSt  s432:  Parmalee  v. 
Wheeler,  32  Wis.  429;  Crocker  v. 
Tempest,  7  M.  &  W.  502. 

67.  Wallace  v.  Leber,  67  N,  J.  L. 
26.  60  A  686;  McHenry  v.  Lewis,  22 
Ch.  D.  397,  406  (where  the  court,  per 
Cotton,  L.  J.,  said:  "Stopping  In  the 
middle  of  a  suit  a  plaintiff  from  go- 
ing on  when  he  has  a  right  of  action 
as  against  the  defendant.  Is  a  Juris- 
diction which  has  to  be  exercised  with 
veiT  considerable  caution^') ;  <tetel]  v. 
Le  Fajre.  2  DeO.  M.  A  Q.  892,  61  BncCh 
697.  42  Reprint  112L 


58.  Wallace  v.  Leber.  67  H.  J.  L. 
26,  60  A  686;  Ostell  v.  Le  Page.  2  DeO. 
M.  &  G.  892,  61  EngCh  697,  42  Re- 
print 1121.  See  also  Farmers'  L.  ft 
T.  Co.  V.  Hoffman  House,  86  App.  Div. 
617,  83  NTS  364. 

[a]  Vhere  are  many  elxooiuBtanoea 
wUtn  may  appeal  to  the  discnwtlon 
of  the  court  and  Justify  a  denial  of 
an  application  for  a  stay  of  proceed- 
inga  Curlette  v.  Olds,  110  App.  Div. 
596.  97  NYS  114,  J6  NYCTvProc 
306. 

69.  Barnes  v.  Midland  R  Terminal 
Co..  168  App.  Div.  866,  138  NYS  B46: 
Gilroy  V.  Everson-Hickok  Co.,  129 
App.  Dlv.  207.  106  NYS  188;  Belasco 
Co.  V.  Klaw,  98  App.  Dlv.  74,  90  NY3 
698;  Johnson  v.  Victoria  Chief  Cop- 
per MIn.,  etc.,  Co.,  60  Misc.  464.  113 
NYS  1021. 

60^  Barnes  v.  Midland  R.  Terminal 
Co.,  163  App.  Dlv.  365,  138  NYS  546; 
Grammer  v.  Oreenbaum,  146  App.  Dlv. 
3.  130  NYS  669;  North  Cent.  Realty  Co. 
v.  Blackman.  146  App.  Dlv.  199.  129 
NYS  1006;  Gilroy  v.  Bverson-Hlckok 
Co..  120  App.  Dlv.  207.  106  NTS  188; 
Belasco  Co.  v.  Klaw,  98  App.  Dlv.  74, 
90  NTS  598;  Johnson  v.  Tlotwla 
Chief  Copper  Mln.,  etc,  Co.,  60  Mlse. 
494.  113  NTS  1021. 

[a]  Altlwa^  mo  obJeeHon  !• 
xaUMd,  the  court  should  not  In  ime 
action  make  an  order  staying  pro- 
ceedings In  another  action.  Raymore 
Realty  Co.  v.  Pfotenhauer-Nesblt  Co., 
139  App.  Dlv.  126.  128  NTS  876. 

61.  Belasco  Co,  V.  Klaw,  98  App. 
Dlv.  74.  90  NTS  598. 

ea.  Roshell  V.  Maxwell.  SO  F.  Cas. 
No.  12.066a,  Hempst.  25;  Purdy  v. 
Baker,  92  App.  Div.  242,  86  NTS  1065; 
Deyo  V.  Morss,  60  Hun  680,  14  NTS 
841;  Liftchlld  V.  Smith,  30  N.  T.  Su- 
per. 306;  Johnson  v.  Victoria  Chief 
Copper  Mln.,  etc..  Co.,  60  Misc.  464. 
118  NTS  1021  [aff  130  App.  Div.  880, 
114  NTS  1132]:  Garbutt  V.  Fawcus.  1 
Ch.  D.  IBS;  Schlund  v.  Foster,  11 
OntWR  60. 

83.  Johnson  v.  Victoria  Chief  Cop- 
per Mln..  etc.,  Co..  60  Misc.  464.  113 
NTS  1021  [aft  130  App.  Div.  880,  114 
NTS  11321_  (In  different  states); 
Schlund  V.  Foster,  11  OntWR  60  (one 
action  In  United  States,  and  the  other 
in  Canada). 

84.  BameE  v.  Midland  R  Terminal 
Co.,  153  App.  Div.  .866;  188  NTS  646; 
Grammer  v.  Oreenbaum,  146  App. 
Dlv.  a,  130  NTS  569;  North  Central 
Realty  Co.  v.  Blackman,  145  App.  Div. 
199,  129  NTS  1005;  Belasco  Co.  v. 
Klaw,  98  App.  Div.  74,  90  NTS  698: 
Purdy  V.  Baker,  92  App.  Dlv.  242.  8« 
NYS  1066:  Deyo  v.  Morss,  80  Hua 
680.  14  NTS  841. 

66.   See  supra  i 
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seems  to  have  been  made  specifically  to  enu- 
merate the  grounds  authorizing  it.  Stays  have 
been  moat  frequently  granted  upon  the  ground 
of  another  action  pending,"*  and  as  a  means 
of  enforcing  the  payment  of  costs,"  but 
various  other  grtmnds  have  been  recog- 
nized.* 

[$  419]   b.  Action  Instituted  without  Anthority. 

If  an  action  is  instituted  by  one  person  in  the  name 
of  another,  without  the  latter 's  consent  and  without 
any  right  or  authority  to  so  institute  the  same, 
proceedings  in  such  action  may  be  stayed,"*  upon 


the  application  of  either  plaintiff"*  or  defendant.^^ 

[$  420]  c  Another  Action  Pending— (1)  In  Gen- 
end."  Where  two  actions  are  pending  between  tbe 
same  parties,  involving  the  same  state  of  facts,  and 
aiming  to  accomplish  substantially  the  same  result, 
the  court  may  stay  proceedings  in  the  later  action 
until  the  other  shall  have  been  heard  and  decided;" 
and  tbe  same  rule  applies  where  the  prior  action  is 
pending  on  appeal,'^  [provided  there  is  tbe  requisite 
identity  as  to  parties,  subject  matter,  and  relief.^^ 
The  power  of  the  court  to  grant  a  stay  of  proceed- 
ings in  sach  cases  is  undoubted,"  but  it  should  be 


66.  S«e  Infra  |  420. 

67.  See  CoBtB  [11  Cyo  SGB-Ml]. 
es.    See  cases  Infra  thla  noto,  and 

Infra  SS  419-4S1.  ' 

[a]  ntownUm  vaXkoxtaiag  star. — 
<1)  It  has  been  held  that  a  atay  of 
prodeedlngB  may  properly  be  granted 
where  an  action  »  Instituted  In  the 
name  of  a  xwrson  who  was  dead  when 
the  action  was  Instituted  (Balbl  v. 
Duvet,  8  Edw.  (N.  T.)  418):  (2)  where 
an  unreaaonabie  length  of  time  has 
been  allowed  to  elapse  after  the  In- 
stitution of  an  action  without  taking 
any  steps  therein  (Bryan  v.  Zlmmerly, 
16  Pa.  Co.  664);  <3)  to  enable  de- 
fendant to  examine  plaintiff  before 
trial  (Maclean  v.  James  Bay  R.  Co.. 
6  OntWR  440,  495);  (4)  to  enable  a 
party  to  procure  testimony  by  means 
of  a  commission  or  letters  rogatory 
(Decauville  Automobile  Co.  v.  Metro- 
politan Bank,  124  App.  DIv.  478,  108 
NTS  1027);  (5)  to  afford  an  oppor- 
tunity in  an  action  of  trespass  for 
flUns  a  bill  In  equity  to  have  a  mis- 
take In  a  deed  corrected  and  the  deed 
reformed  (Prescott  v,  Hawkins,  12 
N.  H.  19);  (6)  pending  the  settlement 
of  a  proposed  caae  for  defendant's 
motion  for  a  new  trial  where  a  ver- 
dict for  plaintiff  was  set  aside  by 
the  trial  court  and  reinstated  on  ap- 
peal (Brown  v.  Grossman,  108  NTS 
670);  (7)  until  plaintiff  shall  repay 
to  defendant  an  amount  paid  by  de- 
fendant to  plaintiff  to  procure  a  re- 
lease of  the  cause  of  action  sued  on 
(Doyle  V.  Diamond  Flint  Glass  Co., 
3  OntWR  356  [rev  S  OntWR  8201); 
(8)  and  where  there  are  mutual  de- 
mands which  cannot  be  pleaded  by 
way  of  set-off,  the  court  may,  after 
the  amount  due  plaintiff  In  one  action 
Is  ascertained,  stay  proceedinca  un- 
til the  claims  asainst  plaintiff  are 
passed  upon  In  another  action,  and 
may  then  set  off  the  Judgrments 
acslnst  each  other  (McQuesten  v. 
Bowman,  17  N.  H.  24). 

[b]  Itaonnda  not  antborlsbv  stay. 
~^he  appointment  of  a  committee 
for  an  incompetent  after  the  institu- 
tion of  an  action  against  him  Is  not 
ground  lor  staying  proceedings  In 
Bueh  action,  but  it  should  be  allowed 
to  proceed  to  judgment  to  enable  the 
creditor  to  have  his  claim  liquidated 
before  applying  to  the  court  to  have 
it  paid  by  the  committee.  Grant  v. 
Humbert,  114  App.  DlT.  46S.  100  NTS 
44. 

6».  Matter  of  Merritt,  E  Paige  (N. 
T.)  125  faff  16  Wend.  40BJ ;  Reynolds 
V.  Howell.  L.  R.  8  (J,  B.  398;  Nurse  v. 
Dumford.  13  Ch.  T>.  764;  Hubbart 
V.  Phillips.  2  D.  &  707;  Carey  v. 
Wood,  2  Man.  2S0;  Shaw  v.  Ormlston. 
2  Ont.  Pr.  152.  See  also  Whitney  v. 
Merchants'  Nat  Bank,  40  N.  J.  L. 
481. 

70.  Reynolds  v.  Howell,  L.  R.  8 
Q.  B.  398;  Carey  v.  Wood,  2  Man.  290. 

71.  Hubbart  v.  Phillips,  2  D.  &  L. 
707;  Shaw  v.  Ormlston,  2  Ont.  Pr. 
152.  But  see  Delhi  v.  Graham,  6 
Thompe.  &  C.  (N.  T.)  49  (where  the 
court  said:  "The  defendant  moves 
to  stay  the  plaintiff's  proceedings  on 
the  ground  that  the  attorney  Is  not 
authorized  to  bring  the  action.  The 
Instances  In  which  such  relief  Is 
proi>er  are  rare.  They  should  prob- 
ably be  limited  to  those  in  which 
there  la  an  actual  fraud  on  the  court, 
in  which  an  attorney,  wlthotlt  the 


knowledge  or  consent  of  a  plaintiff, 
is  using  his  name  in  a  wrongful  man- 
ner. Generally  it  Is  best  that  only 
the  plaintiff  himself  should  be  al- 
lowed to  complain  that  the  action  Is 
without  his  authority,  and  that  his 
silence  on  this  point  should  be  oon- 
sldered  to  give  consent"). 

7a.  As  ground  for  abatemaat  see 
Abatement  and  Revival  t|  3S-166. 

TZ.  U.  S.— Kurd  v.  Molles,  2S  Fed. 
897;  Andrews  v.  Spear,  1  F.  Caa.  No. 
379.  4  DHL  470. 

Alaska.— l^ger  t.  Ring.  1  Alaska 
806. 

Cal.— Smith  v.  Jones.  128  Gal.  14, 
60  P  446.  But  see  Dunphy  v.  Belden, 
57  Cal.  427. 

Ind. — Horman  v.  Hartmets,  131  Ind. 
558,  81  NB  81;  Peters  v.  Banta,  120 
Ind.  416.  22  NE  96;  Fehrle  v.  Turner. 
77  Ind.  530;  Walker  v.  Heller,  78  Ind. 
46. 

Minn.— Duxbury  v.  Shanahan,  84 
Minn.  363,  87  ,NW  944. 

Mo. — Sharkey  v.  Kleman,  87  Mo. 
102.  10  8W  8SB. 

N.  J. — Bergman  v.  Fortescue,  74 
N.  J.  Bq.  268,  69  A  474. 

N.  T. — Cushman  v.  Leland,  9S  N. 
T.  662:  Schnehle  v.  Reiman,  86  N.  T. 
270;  Travis  v.  Myers,  67  N.  T.  642; 
Brown  v.  Robinson.  137  App.  Dlv. 
939,  122  NTS  720;  Matter  of  Grant. 
182  App.  Dlv.  739,  116  NTS  767.  1152; 
De  La  Verpne  Mach.  Co.  v.  New  Tork. 
etc..  Brewing  Co..  126  App,  Dlv.  649. 

110  NTS  24;  Posl  v.  Banks.  67  App. 
Dlv.  187,  73  NTS  696;  Allentown 
Foundry,  etc.,  Works  v.  Loret*.  16 
App.  Dlv.  72,  44  NTS  689;  BurlJngame 
v.  Parce,  12  Hun  149;  Smith  v.  St. 
Francis  Xavler  College,  6t  N.  T 
Super.  363.  20  NTS  633;  Franklin  v. 
Catlln.  43  N.  T.  Super.  138;  McParlan 
V.  Clark,  4  N.  T.  Super.  699:  Atkinson 
v.  Merritt,  8  N.  T.  Super.  667;  Kittle  v. 
Kittle,  8  Daly  72;  Matter  of  Cary, 
77  Misc.  602,  188  NTS  682;  Levy  v. 
Greenberg,  71  MIec.  180,  129  NTS 
900;  Gfbbs  V.  Kahn,  71  Misc.  177.  128 
NTS  258;  Teeman  v.  Lustbader,  66 
Misc.  535,  105  NTS  941;  Klrkwood  v. 
Smith.  47  Misc.  801.  95  NTS  92S  [aff 

111  App.  Dlv.  928.  »t  NTS  1182];  New 
Tork,  etc.,  R.  Co.  v.  Robinson,  16 
NTSt  217;  Famsworth  v.  Western 
Union  Tel.  Co,  1  NTSt  80;  Brown  v. 
May,  17  AbbNCas  206;  McCarthy  v. 
Peake.  9  AbbPr  184;  Dederick  v.  Flsk, 
M  HowPr  T?;  Fuller  v.  Read.  16 
HowPf  286;  Dederick  v.  Hoysradt.  4 
HowPr  SBO;  Kimball  v.  Mapes,  19 
N  Y  WklyDlg  481;  Jung  v.  May,  19 
NTWklyDlg  140  Caff  98  N.  T.  629] ; 
Jackson  v.  Stiles.  5  Cow.  282;  Jack- 
son V.  Schauber,  4  Cow.  78. 

Or. — Crane  v.  Larsen,  16  Or.  846,  15 
P  326. 

Porto  Rico. — Sixto  V.  Sarrla.  S  Porto 

Rico  Fed.  168. 

Tex.— Avocato  V.  Dell'Ara,  (Civ  A.) 
84  SW  444. 

Wis.— Wilson  V.  Jarvis,  19  Wis.  597. 

Eng. — Townsend  v.  Townsend,  23 
Ch.  D.  100;  McHenry  v.  Lewis,  22  Ch. 
D.  897;  Jones  v.  Pritchard.  6  D.  &  L. 
529;  Halgh  v.  Paris.  4  D.  &  L.  326; 
Re  Smith,  33  L.  T.  Rep.  N.  S.  804: 
Pott  V.  GallinI,  1  Sim.  ft  St.  206,  1 
EngCh  206,  67  Reprint  88;  Shepherd 
V.  Towgood,  Turn.  &  R.  879.  12  SliDgCh 
379.  37  Reprint  1147. 

N.  B.— Kennedy  v.  Vaughan.  37  N. 

b:  112.  *  ^ 

Ont — Morton  v.  Grand  Trunk  R. 


Co..  8  Ont.  L.  372,  4  OntWR  126  [rev  3 
OntWR  704  (aff  3  OntWR  640)]; 
Mummery  v.  Grand  Trunk  R.  Co..  1 
Ont.  L.  622 ;  Canada  Cons.  Mineral  Ca 
V.  Savoie,  11  OntWR  180;  Berry  v. 
Hall,  10  OntWR  496:  Glgie  v.  Bdgar, 
8  OntWR  307:  Campbelf  v.  Baker,  2 
OntWR  504. 

See  Wilcox  v.  'mimlngton  City  R. 
Co.,  17  Del.  245.  40  A  191;  Baldwin  v. 
Baldwin,  2  Del.  196. 

[a]  m  Wert  TtEVlBla  the  code  ex- 

firessiy  authorises  a  stay  of  proceed- 
ngs  on  the  ground  of  another  action 
pending,  where  It  appears  to  the  court 
that  such  a  stay  should  be  had.  Dun- 
fee  V.  ChildsTs*  W.  Va.  ii6,  6S  S£l 
209. 

[b]  Action  OB  jfidgment  pendlag 
pxooeedlngs  to  vaoate. — In  an  action 
upon  a  Judgment  the  court  may  grant 
a  stay  of  proceedings  until  the  de- 
termination of  a  suit,  brought  by  the 
Judgment  defendants  in  the  court 
where  such  Judgment  was  rendered, 
to  have  the  same  set  aside.  Par- 
malee  v.  Wheeler,  32  Wis.  429;  Chrin- 
tle  V.  Richardson,  3  T.  R.  73,  100 
Reprint  466. 

74.  U.  S. — Friedman  v.  Harring- 
ton. 56  Fed.  860. 

Ind. — Peters  v.  Banta,  120  Ind.  416. 
22  NB  95;  Walker  v.  Heller,  73  Ind. 
46:  Scott  V.  Herald,  8  Biackf.  129. 

Kan. — Standard  Impl.  Co.  v.  Stev- 
ens. 51  Kan.  630,  83  P  366. 

Mo. — Sharkey  v.  Kleman,  97  Mo. 
102,  10  SW  886. 

N.  T— Brady  v.  New  Tork.  67  N, 
T.  Super.  671,  6  NTS  181;  Dederick  v. 
Flsk,  59  HowPr  78. 

[a]  ninstratloas^f  1 )  An  action 
against  an  Indorser  should  be  stayed 
on  motion  of  defendant  until  the 
termination  of  a  pending  appeal  in  an 
action  against  the  maker,  where  it 
appears  that  the  maker  had  obtained 
Judgment  on  account  of  want  of  con- 
sideration for  the  note,  and  that  no- 
tice of  that  action  had  been  given  to 
the  Indorser.  Scott  v.  Herald,  8 
Blackf.  (Ind.)  129.  (2)  Proceedings 
against  ball  may  be  stayed  pending 
error  by  the  principal.  Hyer  v. 
Arthur,  Str.  419.  98  Reprint  608. 

[b]  wnsa  wmf  will  not  bo  gnwted. 
— (1)  After  an  afflrmanoe  by  the  ap- 
pellate division  of  the  supreme  court 
on  an  appeal  In  the  first  action,  and 
a  denial  of  applications  for  a  reargu- 
ment  and  for  leave  to  appeal  to  the 
court  of  appeals,  and  where  there  Is 
nothing  to  Indicate  that  on  an  appeal 
taken  to  such  court  as  a  matter  of 
right  the  Judgment  Is  likely  to  be 
reversed,  a  stay  of  proceedings  in  the 
second  action  will  not  be  granted 
pending  such  an  appeal.  Welant  v. 
Rockland  Lake  Trap  Rock  Co..  74 
App.  Div.  24.  76  NTS  699,  11  NVAnn 
Cas  113.  (2)  And  a  stay  for  an  fn- 
deSnlte  time  to  await  the  result  of 
an  appeal  in  another  action,  because 
of  a  hope  that  the  Judgment  may  be 
reversed  In  whole  or  In  part,  is  not 
within  the  power  of  the  court  War- 
ing v.  Tale,  1  Hun  (N.  T.)  492. 

75.  Swfft  V.  Pinnigan.  63  App.  Div. 
76,  66  NTS  723;  Lowensteln  v.  Schlf- 
fer.  29  Misc.  477,  61  NTS  1011:  Gates 
V.  Mayes,  (Tex.)  12  SW  51.  See  also 
infra  8  421. 

76.  Post  V.  Banks,  67  App.  Dtv. 
187,  73  NTS  596;  Flanagan  v.  Flana- 
gan. 13  NTSt  482.    8m  also  cases 
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exercised  with  eaation,*^  and  not  vhettt  it  would 
oponte  ptejadieUU^.^  A  sti^  will  not  be  granted 
where  ue  prior  action'  is  merdy  colorable,™  or  was 
not  instituted  in  good  faith,  bat  merely  for  the 
purpose  of  causing  expense,  trouble,  or  deiay,"^  or 
where  the  second  action  is  of  such  a  character  that 
by  statute  it  is  entitled  to  a  preference  in  trial 
nor  will  a  second  action  be  stayed  because  plaintiff 
in  such  action  might  have  set  up  the  daim  sued  on 
as  a  eonnterdaim  in  another  action  pending  be- 
tween the  same  parties.*'  Ordinarily,  proceedings 
in  the  action  first  instituted  will  not  be  stayed  on 
account  of  the  pendency  of  another  action  subse- 
quently commenced;"  but  under  some  circumstances 
it  may  be  proper  to  stay  proceedings  in  the  first 
action,**  particularly  where  the  second  action  will 

77.    HcHenrjr  v.  Lewis,  22  Ch.  D. 
S97. 

'  TS.  Wallace,  etc.,  Co.  v.  Leber,  €7 
N.  J.  L.  26,  60  A  686;  Lowensteln  v. 
Schiffer.  2S  Mtso.  477,  61  NY8  1011. 

79.  Peo.  V.  Btat«  Treaaurer,  H 
HIch.  468. 

80.  Curlette  v.  Olds,  110  App.  I>iv. 
696,  97  NTS  144,  S6  NTCivProc  306. 

81.  New  York  v.  Interborough 
Rapid  Transit  Co.,  109  App.  Dlv.  696, 
96  NTS  214. 

8a.  International  Post  Card  Co.  t. 
U.  S.  Iilthosraph,  etc.,  Co.,  144  App. 
Dlv.  72,  128  NTS  780;  Walkup  v.  Mes- 
ick,  110  App.  Dlv.  326,  9?  NTS  142; 
Jones  V.  Leopold,  96  App.  Dlv.  404, 
88  NTS  668;  Ogden  v.  Pioneer  Iron- 
works, 91  App.  Div.  394,  86  NTS  965. 

ta]  A  pwtr  who  has  a  right  to 
teUMT  avr  laAiOMMNnt  aotloa  cannot  be 
compelled  to  abandon  the  forum  which 
he  has  selected,  and  IntenxNM  his  de- 
mand as  a  counterclaim  m  an  action 
which  be  cannot  control  in  another 
forum.    International  Post  Card  Co. 

U.  8.  UtbogTaph,  etc.,  Co^  144  App. 
Dlv.  72,  128  NTS  780;  Walkup  v. 
UeslckcllO  Ap».  XMv.  826.  97  NTS  142. 

83.  Wood  V.  Lake,  13  Wis.  84. 

84.  Oppenhelmer  v.  Carabaya  Rub- 
ber, etc.,  Co.,  146  App.  Dlv.  830,  130 
NTS  687  (holding  that  It  la  proper 
to  stay  proceedings  In  the  first  ac- 
tion where  the  Issues  which  are  iden- 
tical in  two  actions  were  Introduced 
Into  the  first  action  by  the  fllinfr  of  a 
counterclaim  after  the  second  action 
was  Instituted);  Milloy  v.  McGUl,  19 
WestLR  745. 

[a]  mar  of  first  action. — (1)  The 
action  first  brought  will  be  stayed 
where  the  suit  subsequently  com- 
menced was  delayed  by  the  act  of 
defendant  In  evadlnfr  service  and  the 
Issue  in  that  suit  had  been  framed 
so  as  to  be  tried  In  advance  of  the 
first  suit.  Flanafran  v.  Flanagan,  13 
NTSt  482.  (2)  Where  both  actions 
are  brought  by  the  same  plaintiff,  the 
court  in  which  the  first  action  is 
brought  may,  In  order  to  prevent  two 
actions  for  the  same  cause,  stay  pro- 
ceedings in  that  action,  unless  plain- 
tiff will  consent  to  stay  or  discon- 
tinue the  other.  Nichols  v.  Nichols, 
12  Hun  (N.  T.)  428;  Hammond  v. 
Baker,  6  N.  T.  Super.  704. 

86.  Oppenhelmer  v.  Carabaya  Rub- 
ber, etc.,  Co.,  145  App.  Dlv.  830,  130 
NTS  687;  Flanagan  V.  Flanagan,  13 
NTSt  432.  See  also  Brown  v.  Rob- 
inson, 137  App.  Dlv.  939,  122  NTS 
720. 

88.  Klrfcpatrlck  v.  Eastern  Milling, 
etc,  Co.,  135  Fed.  144;  Robinson  v. 
Ruprecht,  191  111.  424,  61  NE  631; 
Dolbeer  v.  Stout,  139  N.  T.  486,  3* 
NE  1102;  Curlette  v.  Olds,  110  App. 
Dlv.  696.  97  NTS  144,  36  NTClvProc 
SOS;  Jenkins  v.  Baker,  91  App.  Dlv. 
400,  86  NTS  968;  Ogden  v.  Pioneer 
Iron  Works,  91  App.  Dlv.  394,  86 
NTS  96S;  Swift  v.  Flnnlgan,  63  App. 
Dlv.  7«,  «  NTS  723;  Peo.  v.  Alker,  12 
Hun  <N.  Y.)  88:  Peo.  v.  Northern  R. 
Co.,  68  Barb.  (N.  Y.>  98  [aff  42  N. 
T.  217];  Smith  v,  St.  Franda  Xavler 
Collace,  61  N.  T.  Super.  863,  20  NTS 
ass;  Kvwn  v.  Kisht.  63  Uimc  98.  116 


dUpose  of  tiie  entire  oonfawversy  between  the  par^ 
ties,  and  the  first  will  not.'' 

H  421]  (2)  Identity  of  Partias,  Snbjact  Hattor, 
and  Belief,  in.  order  to  anthorixe  a  stay  of  pro- 
ceedings on  the  ground  of  another  action  pending, 
the  two  actions  must  present  a  substantial  identity 
as  to  parties,^  subject  matter,*'  issues  involred," 
and  rdief  demanded,^  so  that  tiie  trial  of  one  will 
effectually  dispose  of  the  other.*"  But  the  law 
looks  to  the  substance  of  things,*^  and  there  is  no 
narrow  technical  rule  that  the  parties  and  issues 
must  be  in  all  respects  identical,  it  being  sufficient 
if  there  is  such  privity  or  relationship  that  the  par- 
ties to  the  action  stayed  will  be  bound  by  the  de- 
termination of  or  decree  rendered  in  the  other,"  and 
that  the  determination  of  the  latter  action  will 


NTS  592;  Sammona  v.  Farkhurst,  46 
Misc.  128.  9S  NTS  1068.  16  NYAnnCas 
251;  McHenrr  t.  LeMs.  22  Ch.  D. 

397. 

"We  find  no  authority  Justifying  the 
staying  of  proceedings  In  one  cause 
until  the  determination  of  another 
cause  pending  In  another  court,  where 
the  party  against  whom  the  stay  Is 
sought  Is  neither  a  party  nor  privy 
to  such  other  action,  and  would  not 
be  bound  by  any  adjudication  there- 
in." Dolbeer  v.  Stout,  139  N.  T.  486, 
489,  34  NE  1102. 

[a]  Join*  and  several  aotUms. — 
(1)  An  action  against  a  defendant 
sued  Jointly  with  others  as  drawers 
Is  no  ground  for  staying  an  action 
against  him  as  acceptor.  Wise  v, 
Prowse,  9  Price  898.  (2>  So  a  suit 
against  one  defendant  will  not  be 
stayed  because  another  suit  for  the 
same  cause  of  action  against  him  and 
another  Jointly  is  pending.  Brown  v. 
Klght,  68  Mlae.  68.  11«  NTS  692:  Sow- 
ter  V.  Dunston,  i  M.  A  R.  608,  17 

,  87.  IlL — ^Robinson  v.  Ruprecht,  191 
111.  424.  61  NB  631. 

Mich. — Peo.  V.  Judge  Wayne  Cir. 
Ct.,  27  Mich.  406,  16  AmR  196. 

N.  J. — Van  Houten  v.  Stevenson, 
69  N.  J.  Eq.  626,  64  A  1094  [aff  69 
N.  J.  Eg.  836,  66  A  1134]. 

N.  T. — Shattuck  v.  Guardian  Trust 
Co.,  123  App.  Dlv.  406,  107  NTS  1043; 
Curlette  v.  Olds,  110  App.  Div.  696, 

97  NTS  144.  35  NTClvProc  306;  Jen- 
kins v.  Baker,  91  App.  Dlv.  400,  86 
NTS  958;  Ogden  v.  Pioneer  Iron 
Works.  91  App.  Dlv.  S94.  86  NTS 
955;  Sorley  v.  Brewer,  18  Howpr  609. 

Eng. — Peruvian  Ouano  Co.  v.  Bock- 
woldt,  23  Ch.  D.  225;  Wade  v.  Simeon, 
1  C.  B.  610,  60  ECL  610,  135  Reprint 
680.  . 

Ont. — Black  v.  Ellis,  8  OntWR  803: 
Hamilton  v.  Hamilton  St.  R.  Co.,  6 
OntWR  151;  Toronto  v.  Toronto  R. 
COy  5  OntWR  14. 

See  Dorrls  v.  McManus,  3  CaL  A. 
676,  86  P  909. 

88.  Carlisle  v.  Cooper,  18  N.  J.  Eq. 
241;  Raymore  Realty  Co.  v.  Pfoten- 
hauer-Nesbit  Co.,  180  App.  Dlv.  126, 
123  NTS  876;  Church  of  Transfigura- 
tion v.  St.  Stephen's  Protestant  Epis- 
copal Church,  135  App.  Dlv.  501,  120 
NTS  422;  Ryan  v.  Benjamin,  128  App. 
Dlv.  51,  112  NTS  441;  Sorley  v. 
Brewer,  18  HowPr  (N.  T.)  509;  Adam- 
son  v.  Tuff.  44  L  T.  Rep.  N.  S.  420.  ■ 

89.  Mich. — ^Peo.  V.  Judge  Wayne 
Cir.  Ct.,  27  Mich.  406,  16  AmR  196. 

N.  J.— Carlisle  v.  Cooper,  18  N.  J. 
Eq.  241. 

N.  T.— Curlette  v.  Olds,  110  App. 
Dlv.  596,  97  NTS  144,  36  NTClvProc 
306;  Peo.  v.  Northern  R.  Co.,  58  Barb. 

98  taff  42  N.  T.  217];  Smith  v.  St. 
Francis  Xavier  College,  61  N.  Y. 
Super.  863,  20  tiYS  533;  Nussberger  v. 
Wasserman,  40  Ulsc.  ISO,  81  NTS 
295. 

Tenn, — Horton  v.  Thompson,  S 
Tenn.  Ch.  576. 

Eng. — McHenry  v.  Lewis,  22  Ch,  D. 
897:  Oatell  v.  Le  Face.  3  DeO.  M.  & 
a  892,  61  BbgOh  187,  43  Reprint 


[a]  >iitlx*  reUaf^Although  there 
is  a  substantial  identity  as  to  parties 
and  subject  matter,  yet  if  the  entire 
relief  sought  in  the  one  action  cannot 
be  obtained  In  the  other  a  stay  should 
not  be  granted.  Nussberger  v.  Was- 
serman, 40  Misa  120,  81  NTS  296. 

S>>]    Partial  stay. — Where  the  re- 
claimed in   different  actions  la 

Sartly  but  not  entirely  the  same,  it 
as  been  held  that  a  partial  atay  mar 
be  granted.  Morton  t.  Qulek,  SS 
Wkly.  Rep.  441. 

90.  Raymore  Realty  Co.  t.  Pfoten- 
hauer-NesbIt  Co.,  189  App.  Div.  126, 
12.3  NTS  875;  Jones  v.  Leopold,  9^ 
App.  Dlv.  404,  88  NTS  668;  Jenkins 
V.  Baker,  91  App.  Dlv.  400.  86  NTS 
958;  Ogden  v.  Pioneer  Iron  Works,  91 
App.  Div.  894.  86  NTS  965;  ClaiS  v. 
Vilaa  Nat.  Bank,  22  App.  Dtv.  <0E, 
48  NTS  192;  Nussberger  v.  Wasser- 
man, 40  Misc.  120,  122,  81  NTS  MB 
(where  the  court  said:  "Unless  the 
decision  In  one  action  will  determina 
the  right  set  up  In  another,  and  the 
Judgment  in  the  One  dispose  of  tite 
controversy  for  both,  no  case  for  a 
stay  Is  presented**):  Lowensteln  .v. 
SchiflTer,  29  Misc.  477,  61  NTS  1011; 
Dunfee  v.  ChUds,  69  W.  Va.  226,  61 
SB  209. 

"A  suitor's  suit  cannot  he  suspended 
merely  because  a  legal  question  may 
be  common  to  the  two  suits.  He  has 
a  right  to  demand  that  the  court  shall 
decide  such  question,  and  not  wait 
for  Its  decision  by  another  court.  The 
decision  In  the  other  suit  must  have 
legal  effect  In  the  suit  In  which  the 
stay  is  asked,  and  close  its  litiga- 
tion." Dunfee  v.  Childs,  69  W.  Va. 
226,  234,  68  SE  209. 

[a]  If  o&lT  a  porHoB  of  ttio  gaea- 
tloBS  liiTOlvad  in  the  last  action  will 
be  settled  in  the  flnst.  a  stay  will  not 
be  granted.  Clark  v.  Vilas  Nat.  Bank, 
22  App.  Div.  606,  48  NTS  192;  Dunfee 
V.  Childs,  59  W.  Va.  225,  53  SE  209. 

[b]  aiilt  to  foreolosa  mortgage^— 
Where  a  conveyance  of  mortgaged 
property  contained  no  covenants  of 
title  whatsoever,  and,  at  the  time  of 
making  the  mortgage  for  a  part  of 
the  price,  the  parties  had  knowledge 
that  the  state  claimed  that  the  mort- 
gagee's title  was  defective,  a  suit  to 
foreclose  the  mortgage  shoujd  not  be 
stayed  until  the  conclusion  of  a  pend- 
ing action  by  the  state,  claiming  an 
outstanding  title  In  a  part  of  the 
mortgaged  premises.  Cook  v.  Welg- 
ley,  67  N.  J.  Eq.  716,  67  A  806,  63  A 
1118. 

01.  De  La  Vergne  Mach.  Coi  v. 
New  York,  etc..  Brewing  Co.,  126 
App.  Dlv.  649,  110  NTS  24;  Levy  v. 
Qreenberg,  71  Misc.  180,  129  NTS  900. 

S3.  De  La  Vergne  Mach.  Co.  v. 
New  Tork,  etc  Brewing  Co.,  125  App. 
Dlv.  649,  110  NTS  24;  Levy  v.  Green- 
berg,  71  Misc.  180.  129  NTS  900; 
Gibbs  V.  Kahn,  71  Misc.  177,  128  NTS 
2S8;  Parmalee  v.  Wheeler,  32  Wis. 
429.  See  also  Loewensteln  v.  Diamond 
Soda  Water  Mfg.  Co.,  94  App.  Dlv. 
883,  88  NTS  313. 

88.  aibbs  V.  Kahn.  71  Misc.  177. 
128  NTS  161;  ^rmalae  v.  Wbeslsr, 
82  Wm.  429. 
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effectually  dispose  of  the  one  stayed  but  on  the 
other  hand,  a  stay  is  improper,  although  the  same 
parties  and  subject  matter  are  involved  if  what- 
ever may  be  the  result  of  the  prior  action  a  trial 
of  the  second  will  still  be  necessary."' 

422]  (S)  Legal  and  Etjnitable  Actioiu.  While, 
as  between  legal  and  equitable  actions,  the  one  is 
not  ordinarily  pleadable  in  abatement  of  the  other,^ 
it  has  in  some  cases  been  held  proper  to  stay  pro- 
ceedings in  an  action  at  law  pending  the  determina- 
tion of  an  equitable  action  between  tlie  same  parties 
and  involving  the  same  subject  matter,"  or,  under 
like  circumstances,  to  stay  proceedings  in  an  equit- 
able action  pending  the  determination  of  an  action 
at  law;"*  but  in  other  eases  a  stay  of  proceedings 
has  been  denied  whether  applied  for  in  the  action 
at  law,*^  or  in  the  suit  in  equity.^ 

[$  423]  (4)  OItU  Actions  and  Oriminal  Pro- 
ceedings. Under  the  doctrine  that  where  an  act  con- 
stitutes both  a  crime  and  a  civil  injury,  the  remedy 
upon  the  latter  is  suspended  until  the  former  is 
disposed  of,*  the  pendency  of  a  criminal  prosecu- 

94.  De  Tua.  Verene  Mach.  Co.  t. 
New  York.  etc..  Brewing  Co.,  125 
App.  Dlv.  649,  660,  110  NTS  24;  I^vy 
T.  Greenberg,  71  HIbc.  180,  129  NTS 
SeoXoibbs  v.  Kahn,  71  Misc.  177,  128 
NTS  263. 

88.  Clark  v.  Vllaa  Nat  Bank,  22 
App.  DlT.  SOB,  48  NTS  192.  See  also 
Janfcina  v.  Baker,  91  App.  Div.  iOft 
8«  NTS  »B8.  ^    «    .  . 

M.  See  Abatement  and  Revival 
11  54-69. 

•T.   U.  8.— Sell  T.  Sparks,  120  Fed. 
101 S. 

Fla. — Connor  ▼.  Elliott.  69  Fla.  S27, 
62  8  729.  _ 
Iowa. — ^Furlngton  v.  Frank,  S  Iowa 

Ml  ch. — Vaughan    v.    Waype  ^  CIr. 
Judge,  153  Mich.  478,  116  NW  10&6. 

NT  T. — ^Auburn  City  Bank  T.  Leon- 
ard, 20  HowPr  193. 

Porto  Rico.— Sixto  T.  Sarrla,  2  Porto 
Rico  Fed.  168. 

'[a]  rartiea  oonolnded. — ^Where  the 
determination  of  a  law  case  would 
not  bind  one  of  the  parties  In  a  chan- 
fiery  case,  but  every  question  Involved 
In  the  law  case  id  also  before  the 
chancery  court,  and  all  parties  in  both 
cases  would  be  concluded  as  to  every 
question  decided  In  the  chancery  case, 
the  court  may  properly  stay  proceed- 
ings In  the  law  case  until  after  the 
hearing  of  the  chancery  case. 
Vaughan  v.  Wayne  Cir.  Judge,  153 
Mich.  478,  116  NJW  1086. 

[bi  Pending  a  nit  to  vwsat*  and 
annw  %  judgment,  the  court  should 
stay  proceedfngs  In  an  action  wherein 
the  validity  of  the  cai'se  of  action  de- 
pends upon  the  force  of  that  Judg- 
ment. Avocato  v.  Dell'Ara,  (Tex.  Civ. 
A.)  84  SW  444. 

[c]  Star  to  proonre  reionnatlon 
of  Instrument. — The  court  may  stay 
an  action  at  law  for  a  reasonable 
time  to  enable  a  party  to  procure  a 
reformation  of  an  Instrument  by  ap- 
propriate decrees  in  equity.  Martin 
V.  Smith,  102  Me.  27,  65  A  257. 

[d]  Tarmliuitloa  of  stay, — ^Under 
a  statute  providing  that  where  de- 
fendant.  In  an  action  at  law.  flies 
a  cross  bill  for  equitable  relief,  this 
•hall  stay  the  proceedings  at  law  and 
the  case  shall  proceed  as  a  suit  In 
equity,  where  such  suit  Is  terminated 
without  any  restriction  in  the  final 
decree,  the  suspension  of  the  action 
at  law  Is  ended  and  -It  may  proceed  to 
a  final  determination  of  the  remain- 
ing questions  involved  therein.  Fin- 
ney V.  Bgan,  43  Or.  1,  72  P  1S6. 

ta^  Sctamid  V.  Bensle  Clr.  Judge. 
**"  "ich.  462,  101  NW  620:  BerR- 
Fortescue.  74  N.  J.  Eq.  266, 
T  De  lA  Venrne  Mach.  Co.  v. 
t,  etc.,  Brewing  Co.,  126  App. 
^60.  110  NTS  ^4  (where  the 
lustalntng  a  stey  of  proceed- 


tion  is  ground  for  staying'  proceedings  in  a  civ9 
action  brought  for  the  same  eanse,*  and  it  seenu 
that  such  a  stay  may  properly  be  granted.  althoQjt^ 
no  criminal  prosecution  is  actoally  pending,  ii  ii 
appears  in  the  course  of  the  civil  action  that  the 
civil  wrong  also  constitutes  a  criminal  offense;*  but 
where,  as  at  present  in  most  jurisdictions,  the  doc- 
trine of  suspension  of  the  civil  remedy  does  not 
obtain,'  the  pendency  of  a  criminal  proseention  is 
not  ground  for  staying  proceedings  in  a  civil  actioTi 
for  the  same  cause,'  unless  otherwise  provided  bj 
statute.' 

424]    (6)  Actions  in  Bern  and  in  Penonaa.* 

The  pendency  of  proceedings  in  personam  is  not  a 
ground  for  a  stay  of  proceedings  in  rem  in  ad- 
miralty.* 

[$  425]    (6)  Actiotas  by  Ox«diton  or  Leeatoes. 

Where  several  creditors'  suits  are  pending,  tLe 
court  may  order  all  but  one  to  be  stayed  and  re- 
quire the  several  parties  to  come  in  nnder  the  de- 
cree in  that  suit;  and  the  same  rale  applies  witk 
regard  to  actions  by  l^atees  where  there  is  a  de- 


ings  in  an  action  to  foreclose  a  me- 
chanic's lien  for' work  done  and  ma- 
terial furnished  under  a  contract 
between  the  parties,  pending  the  de- 
termination of  an  action  brought  by 
defendant  against  plaintiff  for  dam- 
ages for  breach  of  the  contract,  said: 
"An  additional  reason  why  the  first 
one  here  should  have  precedence  Is 
that  it  is  s  common  law  action  and 
therefore  secures  a  trial  by  Jury  of 
the  controlling  Issue  of  fact  of  each 
action"). 

[a]  IB  %  sott  to  fonoXoss  a  morfr. 
ffac«  proceedings  may  be  stared  (1) 
pending  an  action  at  law  for  damages 
for  breach  of  covenant  (Bergman  v. 
Fortescue.  74  N.  J.  Eq.  266,  69  A 
474),  or  (8)  pending  an  action  at  law 
to  try  the  title  of  an  adverse  claim- 
ant (see  Red  row  v.  Sparks,  76  N.  J. 
Bq.  133,  79  A  450). 

[b]  maypsndlsff  appsaU— (1)  Itis 
no  abuse  of  discretion  for  the  trial 
court  to  stay  proceedings  In  a  chan- 
cery case  while  an  action  at  law  be- 
tween the  same  parties.  Involving  the 
same  subject  matter,  Is  pending  on 
writ  of  error  In  the  supreme  court 
(Schmid  V.  Benzie  Clr.  Judge,  138 
Mich.  452.  101  NW  620;  Slaca  v.  San- 
chez, 5  Porto  Rico  Fed.  364);  (2)  but 
if  on  such  appeal  the  Judgment  in  the 
action  at  law  is  refused  and  a  new 
trial  granted,  the  chancery  case 
should  be  allowed  to  proceed  (Schmid 
V.  Benzie  Cir.  Judge,  144  Mich.  680, 
108  NW  356). 

»9.  Murphy  v.  Cadell.  2  B.  &  P. 
137,  126  Reprint  1200. 

[a]  Condemaatlon  proceedJnfs.^ — 
Under  the  Virginia  code  provisions 
relating  to  the  condemnation  of  land' 
for  works  of  internal  Improvement, 
the  Intention  of  which  was  to  provide 
a  speedy  mode  of  acquisition  and  not 
to  delay  the  work  of  Improvement  by 
any  controversy  In  regard  to  title,  but 
to  transfer  such  ointroveniy  from  the 
land  to  the  fund  required  to  be  paid 
Into  court,  the  court  will  not  stay 
condemnation  proceedings  pending  a 
suit  in  equity  between  the  alleged 
owners  Involving  the  title  to  the  land 
in  question.  Richmond,  etc.,  Elec- 
tric R.  Co.  v.  Seaboard  Air  Line  R. 
Co.,  108  Va.  399.  49  8E  612. 

rb]  Sgnltabla  oonsterclalm. — The 
fact  that  in  an  action  at  law  pending 
at  the  trial  term  defendant  sets  up 
an  equitable  counterclaim  which  he 
is  entitled  to  have  first  tried  at  special 
term.  Is  not  ground  for  a  stay  of  pro- 
ceedings In  the  main  action.  If  de- 
fendant by  the  exerdse  of  M^lnary 
diligence  may  have  the  Issue  pre- 
sented by  his  counterclaim  tried  at 
spiecial  term  before  the  issues  pre- 
sented by  the  complaint  can  be 
reached  for  trial.    Thomas  t.  Bronx 


Realty  Co.,  60  App.  Div.  3«5,  70  KT5 
206. 

[o]    mar  aftw  trial  of  Isffal  tttU^ 

Where  defendant  in  ejectment.  afi«r 
putttng  in  issue  plalntUTs  title,  ales 
a  cross  bill  setting  up  an  equitab:* 
right  to  the  land  and  praying  for  % 
release  and  other  relief,  th«  court  win 
not  stay  the  first  suit  until  tne  trid 
of  the  latter,  but  wUI  permit  tte 
legal  title  to  be  first  trtod.  and  if 
plaintiff  In  the  first  suit  suoceediL  will 
then  suy  his  proceedinvs  until  tlie 
equitable  Issue  can  be  determlii«d 
Cochran  v.  Webb,  •  N.  T.  Super.  «St 
!•  Horton  v.  Thompson,  3  Tetin. 
Ch.  S76  (holding  that  while  a  court 
has  the  power  In  a  proper  case  to 
stay  proceedings  In  a  suit  in  equity 
pending  the  determination  of  an  ac- 
tion at  law,  there  was  in  the  partlco- 
lar  case  no  such  connection  betvrea 
the  suite  and  the  relief  sought  bj 
them  as  to  make  a  stay  proper,  par- 
ticularly as  the  application  was  made 
by  a  party  who  was  plaintiff  In  boUi 
suits). 

[a]  Different  obfeots. — A  salt  In 
equity  cannot  be  delayed  until  the 
determination  of  a  suit  In  law  broaglit 
for  a  different  object.  Carlisle  t. 
Cooper,  18  N.  J.  Bq.  241. 

8.    See  supra  S  SO. 

3.  Taylor  v.  McCullonfffa.  8  OrL 
309.  See  also  Wells  v.  Abrahanis, 
L.  R.  7  Q.  B.  654. 

[a]  A  prior  unsooosasfnl  applica- 
tion for  a  ertmiaal  InffmnattcB  for 
libel  is  no  ground  for  a  stay  of  prr^ 
ceedlngs  In  a  civil  action  therefor 
Wakley  v.  Cooke,  4  D.  &  L.  702. 

4.  See  Wells  v.  Abrahams.  L.  R. 
7  Q.  B.  664;  Williams  T.  Robinson. 
U.  C.  C.  P.  26G-  Walsh  t.  Katttae^ 
19  U.  C.  C.  P.  4fe3. 

B.    See  supra  f  60. 

e.    Cowdery  v.  State.  71  Kan. 
80  P  963:  Monypenny  v.  Goodman,  7 
OntWR  209. 

7.  Ex  p.  Brooks,  48  Ala.  423  (under 
the  Alabama  act  of  Dec  28,  1868,  to 
suppress  murder,  lynChlng,  and  as- 
saults  and  batteries), 

8.  MM  ttmxa^  for  abatsmant  sw 
Abatement  and  Revival  S|  62-66. 

9.  Peo.  V.  Judge  Wayne  Cir.  Ct., 
27  Mich.  406,  15  AmR  196;  A  Raft  of 
Spars,  20  P.  Cas.  No.  11,628,  AbK 
Adm.  291.  See  also  Harmer  v.  Bell. 
7  Moore  P.  C.  267,  22  EIngLftEq  SZ. 
13  Reprint  884,  24  ERC  SU. 

[a]  BeplerlB  and  salTSC*  nib— A 
court  Of  admiralty  will  not  allow  a 
salvage  suit  to  be  stayed  beeauM 
there  Is  pending  In  a  court  of  law  an 
action  cf  replevin  for  the  salved  prop- 
erty brought  br  the  owner  against 
the  salvor.  A  Raft  of  Spars.  20  F. 
Cas.  No.  11,B28,  Abb.  Adm.  291. 

10.  Stephenson  t.  Tavemers,  9 
Oratt.  (&0  Va.)  »8.  ■  Bee  also  HallMt 
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iency  of  assets  rendering  necessary  ^  account 
tbe  estate.*^  In  sneh  eases  it  is  discretionary 
th  th«  eourt  as  to  which  action  shall  proceed,^' 
LcL  consequently  it  need  not  be  the. one  first  in- 
itiited,*"  bat  should  be  the  one  which  is  first  ready 
r  hearing,^^  or  best  suited  to  determine  the  rights 
:  tlie  different  parties."* 

[$  426]  (7)  AcUona  In  Oonrts  of  Differant 
bates  or  OonntrlM.  The  pendency  of  an  action  in 

court  of  one  state  is  not  pleadable  strictly  in 
batemrat  of  a  anbseqaent  action  involving  the  same 
arties  and  subject  matter^  brought  in  a  court  of  a 
ifferent  state,  but  as  a  matter  of  interstate  comity 
etween  courts  of  concurrent  jnrudiction,"  the 
ourt  in  which  the  latter  action  is  brot^ht  may, 
a  its  discretion,  grant  a  stay  of  proceedings  in 
neh  action,^  and  where  both  actions  are  brought 
ly  the  same  plaintiff,  the  court  in  which  the  first 
Lction  ia  broi^t  may  stay  proceedings  in  that  ae- 
ion  unlesB  plaintiff  will  consent  to  stay  or  disnuaa 
:he  second  action  in  the  other  state.'^  The  circum- 
stances may,  however,  be  such  that  an  action  should 
not  be  stayed  bcwause  of  the  pendency  of  another 
action  between  the  same  parties  in  another  state,^ 
particularly  where  it  would  tend  to  prejudice  plain- 
tiff in  the  second  action,'^  or  it  appears  that  the 


first  action  waa  instituted  merely  to  forestall  an 
action  where  the  second  was  instituted.^ 

In  "Rugland,  one  court  may  grant  a  stay  of  pro< 
oeedings  on  aceouat  of  the  pendency  of  another  ac- 
tion in  a  court  of  another  division  of  the  United 
Kingdom,"  en:  o£  a  British  colony.^* 

The  conrt  of  one  conntiy  may  also  stay  inroceed- 
ings  on  aeeount  of  an  action  in  another  country 
but  in  suoh  eases  the  eourt  should  proceed  with 
^at  caution,''  and  ebbuld  not  grant  a  stay  if  the 
circumstances  are  such  that  the  maintenance  of 
both  actions  ia  justifiable  or  proper,^  particularly 
where  the  actions  are  not  brought  by  the  aame 
plaintiff,  but  plaintiff  in  one  is  defendant  in  the 
other.*" 

[(  4271   (8)  Actions  in  State  and  Federal  Oonrta. 

Ordinarily,  afc  between  state  and  federal  eourts  of 
e<mennent  jurisdiction,  the  one  first  acquiring  juris- 
diction of  a  cause  should  be  permitted  to  retain  it 
without  interference  from  the  other;"  but  under 
some  circumstances  it  would  be  improper  to  dismisa 
a  second  action  in  the  lattra:  court,  althou^  involv- 
ing the  same  parties  and  subject  matterT"  and  in 
such  cases  it  has  frequently  been  held  proper,  where 
the  action  in  the  state  court  was  first  instituted,  to 
stay  proceedings  in  the  federal  eourt,'^  and  where 


V.  Hallett,  2  Pal^e  (N.  15.  Com- 
pare Innes  v.  lAnslng,  T  Paige  (N. 
Y. )  583  (holding  that  proceedings 
may  properly  be  stayed  as  soon  as 
a  decree  Is  obtained  In  either  suit, 
but  not  before). 

11.  Hallett  V.  Hallett.  2  Paige  (N. 
Y.)  15:  Ross  V.  Crary,  1  Paige  (N. 
"T.>  416. 

la.  Ross  V.  Crary,  1  Paige  (N. 
T.)  416. 

13.  Stephenson  v.  Tavemers,  9 
Gratt.  (60  Va.)  39S. 

14.  Stephenson  v.  Taverners,  d 
Gratt.   (50  Va.)  898. 

16.  Ross  V.  Crary,  1  Paige  (N. 
T.)  416. 

[a]  If  It  la  donbtfol  as  to  which 
suit  is  the  more  beneficial  to  proceed 
■with,  the  court  may  refer  it  to  a 
master  to  ascertain  such  fact.  Ross 
T.  Crary,  1  Paige  (N.  T.)  416. 

le.  See  Abatement  and  Revival 
H  110-127. 

17.  See  Courts  [11  Cyc  1017-10191. 

18.  111. — Crown  Coal,  etc..  Co.  v. 
Thomas.  177  111.  584,  52  NB  1042. 

N.  J.— Kerr  v.  Wllletts,  48  N.  J.  L. 
78,  2  A  782:  Margarum  v.  Moon,  63 
N.  J.  Eq.  686,  6S  A  179. 

N.  T. — ^AUentown  Pdy.,  etc..  Works 
V.  Loreti,  1«  App.  Div.  72,  44  NTS 
«S»;  Nichols  V.  Nfchols.  12  Hun  428; 
Bell  V.  Donohue,  47  N.  T.  Super:  458; 
Hammond  t.  Baker,  5  N.  T.  Super. 
704. 

W.  Va. — Prichard  v,  Critchlow,  B6 
W.  Va.  547,  49  SB  468.  But  see  Con- 
rad V.  Buck,  21  W.  Va.  896. 

Wis. — Parmalee  v.  Wheeler,  32  Wis.' 
429. 

Compare  Howard  v.  Wilmington, 
etc..  R.  Co.,  2  Del.  471. 

[a]  But  It  is  not  permissible  for 
a  court  of  one  state  to  order  a  stay 
of  proceedings  in  an  action  between 
the  Bame  parties  pending  In  a  court 
of  a  different  state.  Johnson  v.  Vic- 
toria Chief  Copper  Mln.,  etc.,  Co..  60 
Misc.  464,  113  NYS  1021  [aff  130  App. 
DIv.  ,880,  114  NTS  1132].  See  also 
supra  !  417. 

{b]  Action  for  dlrorce, — See  Dun- 
ham T.  Dunham,  162  111.  689,  44  NB 
841,  36  LRA  70:  Nichols  v.  Nichols,  12 
Hun  (N.  T.)  428. 

[c]  Aotloii  on  JnOgmfnt  psndlnff 
SMOMdiaffs  to  vacate. — The  court 
should  stay  proceedings  in  an  action 
brought  in  one  state  on  a  judgment 
recovered  In  another  state,  pending  an 
action  In  the  latter  state,  to  set  aside 
fluch^d|m«nt.  Parmalee  v.  Wheeler, 

W  Siamwiaa   tbM  ailow«<L— 


"There  can  be  no  doubt  that  the  pen- 
dency of  a  suit  In  another  state,  is 
no  reason  of  Itself  for  the  delay  of 
a  cause  in  this;  but  when  It  Is  obvious 
to  the  court  that  their  decision  will 
affect  rights  to  be  ascertained  by  the 
determination  of  such  suit,  and  where 
such  rights  are  involved  In  the  cause 
here,  they  will  grant  a  reasonable 
time  to  the  parties  Interested  to  ob- 
tain such  determination,"  Chatzel  v. 
Bolton,  14  S.  C.  L.  88,  38. 

19.  Nichols  V.  Nichols.  12  Hun 
(N.  T.)  428;  Hammond  v.  Baker,  5 
,N.  T.  Super  704. 

Sa  Wallace  v.  Leber.  67  N.  J.  L. 
26,  50  A  586:  Jaffray  v.  Hunter,  8  App. 
Div.  315.  40  NTS  932. 

Idsntitr  of  parties,  subject  matter, 
and  relief  see  supra  S  421, 

81.  Wallace  v.  Leber,  67  N.  J.  L. 
26,  27,  60  A  586  (where  the  court  said: 
"In  general,  a  stay  should  not  be 
ordered  if  the  opportunity  to  obtain 
satisfaction  In  the  foreign  suit  Is  not 
as  good  as  the  domestic  suit  affOTds"), 

aa.  Jaffray  v.  Hunter,  8  App.  DIv. 
216,  40  NTS  932. 

83.  Alexander  t.  Adams,  16  L.  T. 
Rep.  N.  S.  384  (action  pending  In  Ire- 
land); The  Catterlna  Chiazzare,  1  P. 
D.  868  (action  pending  In  Ireland). 
See  also  Uwing  v.  Bwlng,  9  App.  Cas. 
34,  42  [aff  22  Ch.  D.  ihSi  (where  the 
court,  per  Selbome.  L.  C,  said:  "If 
Indeed,  there  had  been  any  proceed- 
ings  pending    In    a   Scottish  Court 

.  .  it  would  have  been  competent 
and  probably  right  for  the  High  Court 
In  England  to  stay  the  further  prose- 
cution of  this  suit"). 

34.  Jopson  V.  James,  77  L.  J.  C^. 
824  (action  pending  In  Canada);  The 
Peshawur,  8  P.  D.  82  (action  pending 
in  Ceylon), 

[a]  After  a  aeoree  In  a  suit  In  In- 
dia, a  court  In  England  will  stay  pro- 
ceedings in  a  suit  between  the  same 
parties  Involving  the  same  subject 
matter.  Ostell  T.  Lepage,  16  Jur.  N. 
S.  1134. 

36.  Oppenhelmer  v.  Carabaya  Rub- 
ber, etc..  Co.,  145  App.  Div.  830,  130 
NTS  6>ST  (holding  that  an  action  In 
a  court  of  a  state  of  the  United  States 
may  properly  be  stayed  pending  an 
action  Involving  the  same  parties  and 
subject  matter  in  a  court  In  England, 

f)articularly  in  view  of  the  similarity 
n  the  systems  of  Jurisprudence  In  the 
two  countries,  ana  where  tn  the  par- 
ticular case  most  of  the  transactions 
Involved  took  place  In  Bngland  and 
most  of  the  witnesses  reside  there, 
and  the  Sinsllah  action  would  dispose 


of  the  entire  controversy,  while  the 
one  in  America  would  not) ;  The  Chrls- 
tianaborg,  10  P.  D.  141  (stay  of  action 
in  England  on  account  of  pendency  of 
action  in  Holland).  See  also  McHenry 
v.  Lewis,  22  Ch.  D.  397  (where  the 
power  to  grant  a  stay  In  such  cases 
was  distinctly  recognized,  although 
under  the  circumstances  of  the  par- 
ticular case  the  court  refused  to  grant 
a  stay  because  of  the  pendency  of  an 
action  in  the  United  States).  But  see 
Cox  V.  Mitchell,  7  C.  B.  N.  a  ES,  97 
ECL  65,  141  Reprint  714. 

36.  McHenry  v.  Lewis,  S2  Ch.  D. 
397 

37.  Hyman  t.  Helm,  24  Ch.  D.  631 
(actions  In  England  and  In  United 
States):  Peruvian  Guano  Co.  v.  Bock- 
woldt,  23  Ch.  D.  225  (actions  In  Eng- 
land and  ■  in  France);  McHenry  v. 
Levis,  22  Ch.  D.  897  (actions  in  Eng- 
land and  In  United  States);  The  Reln- 
becfc,  6  Aspin.  366  (actions  In  England 
And  In  German  consular  court  at 
Constantinople). 

38.  Hyman  v.  Helm,  24  Ch.  D.  621. 

39.  See  Courts  [11  Cyc  1003]. 

80l  Boatmen's  Bank  v.  Frltslen, 
136  Fed.  660,  68  CCA  288  [rev  128 
Fed,  608];  Green  v.  Underwood,  86 
Fed.  427,  30  CCA  162;  Zimmerman  V. 
So  Relle,  80  Fed.  417,  420,  25  CCA 
618  (where  the  court  said:  "It  would 
be  manifestly  Improper,  however,  to 
order  a  dismissal  of  a  second  suit 
because  of  the  pendency  of  a  prior 
suit  between  ttie  same  parties  In 
those  cases  where  the  bringing  of  the 
second  action  was  a  necessary  or 
proper  step,  either  to  create  or  pre- 
serve a  Hen,  or  to  avoid  the  bar  of 
the  statute  of  limitations,  or  to  give 
due  notice  by  lis  pendens  of  the  plain- 
tiffs rights,  or  to  guard  against  the 
results  of  a  possible  dismissal  of  the 
first  suit  before  its  determination 
upon  the  merits.  ...  In  all  such 
cases  the  proper  practice  Is  to  sus- 
pend further  action  in  the  second 
suit  until  the  first  suit  is  tried  and 
determined.  Instead  of  dismissing  it. 
.  .  .  It  may  be  that  the  judgment 
of  the  state  court  will  leave  some 
matters  at  issue  between  the  parties 
undetermined,  which  may  properly  be 
adjudicated  by  the  federal  court.  If 
not,  an  order  dismissing  the  action 
should  then  be  entered").  See  also 
cases  infra  notes  31,  82. 

31.  Frees  v.  John  Shields  Con 
Co.,  146  Fed.  1020;  Boatmen's  I 
V.  Fritzlen.  185  Fed.  650,  68  CCA 
[rev  128  Fed.  6081;  Security  Ti 
etc.  Co.  V.  Alexuidery^4  Fed. 
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the  aetittn  in  the  federal  eonrt  was  first  hutitnted^ 
to  stay  proeeedinga  in  the  state  court."  But  as  the 
pendent^  of  the  tme  is  not  pleadable  strictly  in 
abatement  of  the  other,"  and  the  granting  of  a  stay 
is  discretionary^**  there  may  be  a  variety  of  cirenm- 
stanees  making  it  proper  that  a  stay  should  be 
dttoied."  The  crucial  point  is  whethra  un^  the 
(drenmstaDces  the  prosecution  of  the  second  action 
during  the  pendency  of  the  first  would  create  an 
nnse^ily  07  improper  eonfliet  between  the  different 
courts.**  A  sta^  has  been  hdd  proper  where  the 
court  first  acqntring  jurisdiction  has  also  acquired 
the  custody  or  dominion  of  specific  property  involved 
in  both  actions  *^  or  where  a  conflict  as  to  the  cus- 
tody or  dominion  of  such  property  is  likel;^  to  arise' 
during  the  course  of  the  litigation;**  but  a  distinction 
is  made*between  actions  of  this  character  and  actions 
which  are  strictly  in  personamj^  or  which  would  not 
involve  a  conflict  of  authority,^  and  it  has  been  held 


WlIllaniB  v.  Neelr.  184  Fed.  1,  67  CCA 
171.  «»  LRA  232;  Hennessy  v.  Ta- 
coma  SmeltlOK,  etc.  Co.,  12»  Fed.  40, 
64  CCA  B4;  Bunker  Hill,  etc.,  Mln^ 
etc.,  Co.  v.  Shoshone  Mtn.  Co.,  109 
Fed.  504,  47  CCA  200;  Hushes  v. 
Green,  84  Fed.  S33.  28  CCA  637  [rev 
7S  Fed.  6911;  ZimmermaD  v.  So  Belle, 
80  Fed.  417,  25  CCA  518;  Gamble  v. 
Ban  DIeso.  79  Fed.  487;  Avery  v.  Bos- 
ton Safe-Deposit,  etc.,  Co.,  72  Fed. 
700;  Foley  v.  Hartley,  72  Fed.  570; 
The  Edith,  34  Fed.  927;  Lynch  v. 
Hartford  F.  Ins.  Co.,  17  Fed.  627. 
But  see  Lorln?  v.  Marsh,  IS  F.  Cas. 
No.  8,614,  2  Cliff.  811;  Wadleigh  v. 
Veacie,  28  F.  Caa.  No.  17,031,  3  Sumn. 
165. 

[a]  B«MO&  of  Mis. — "The  broad 
purpose  of  the  rule  is  to  prevent  un- 
seemly conflicts  between  courts,  de- 
structive of  or  detrimental  to  an 
orderly  administration  of  Justice.  It 
is  aimed  asalnst  the  clashing  of  writs 
or  other  judicial  process  emanattngr 
from  the  respective  courts,  and  the 
confusion,  embarrassment  and  prac- 
tical dlfRculties  resulting  from  an  an- 
tagonistic assertion  of  authority  on 
the  part  of  courts  or  their  offlcera 
touching  the  control  and .  disposition 
of  property  or  persons  within  their 
general  Jurisdiction."  Lamar  v. 
Spalding,  154  Fed.  27,  30.  83  CCA  111. 

38.  Bell  v.  Donohue,  47  N.  T.  Super. 
4S8:  Ashland  v.  Wisconsin  Cent.  R. 
Co.,  121  Wis.  646,  98  NW  532,  99  NW 
431.  See  also  vail  v.  New  Jersey 
Cent.  R.  Co.,  (N.  J.  Ch.)  4  A  663. 

[a]  If  tb»  MtUon  tB  th*  stete  oovrt 
is  flnt  lutltaM,  It  will  not  be  stayed 
on  account  Of  a  Bubsequeiit  action  in 
the  federal  cwurt.  Wood  v.  Lake.  13 
Wis.  84. 

[b]  9&mAmoy  of  appeal  to  Vaited 
MatM  rapMine  eoiwt,— An  action  In 
a  state  court  will  be  stayed  pending 
an  appeal  of  another  cause  to  the 
supreme  court  of  the  United  States 
which  will  be  decisive  of  the  defense 
to  the  action  In  the  state  court. 
Dederick  v.  Fisk.  69  HowPr  (N.  Y.) 
78. 

88.  See  Abatement  and  Revival 
li  122-127. 

M.   See  supra  |  417. 

36.  Curlette  v.  Olds^lO  App.  IMv. 
69«.  97  NTS  144,  36  NTClvProc  306. 

[ai  WiMn  proper  to  rsfttss  stay. — 
(1 )  It  Is  proper  to  refuse  a  stay  of 
proceedings  in  a  state  court  for  an 
accounting  by  an  executor,  pending 
the  determination  of  litigation  in  a 
federal  court  Involving  the  title  to 
land  belonging  to  testator,  where  it 
is  impossible  to  determine  when  or 
how  that  litigation  wilt  terminate, 
and  in  the  meantime  the  debts  of 
creditors  are  constantly  Increasing. 
Phillips  V.  Phillips,  80  SW  826.  26 
KyL.  146  [reh  den  81  SW  689,  26  Kyi. 
415].  (2)  A  suit  in  a  federal  court 
Involving  the  construction  of  a  state 
statute  and  constitution  wlU  not  be 
stayed-  pending  an  appeal  In  a  state 


court  involving  the  same  question, 
where  it  la  not  dear  that  the  question 
will  be  determined  In  the  latter  suit, 
and  It  Is  uncertain  when  It  will  come 
on  for  determination.  X>etrolt  v.  De- 
troit City  R.  Co.,  66  Fed.  669  [rev  on 
other  grounds  161  U.  &  129,  14  SCt 
286,  38  L.  ed.  98]. 

Se.  I,amar  v.  Spalding.  164  Fed. 
27,  SO,  83  CCA  111  (where  the  court 
said:  "The  crucial  point  In  each 
case  Is  whether,  under  the  circum- 
stances, the  prosecution  of  the  sec- 
ond suit  during  the  pendency  of  the 
flrst  Involves  an  unseemly  or  Improper 
Interference  with  the  rightful  Juris- 
diction of  the  court  entertaining  the 
flrst  suit"). 

[a]  ""Wnere  no  nob  laterferenoe 
ooenrs  or  is  tlireatsiied  the  second 
suit  may  proceed  regardless  of  any 
difference  of  opinion  between  the  two 
tribunals  as  to  the  ultimate  deter- 
mination which  should  be  made  as 
to  the  rights  of  person  or  of  prop- 
erty involved  in  the  litigation."  La<- 
mar  v.  Spalding,  164  Fed.  27,  80,  83 
CCA  111. 

37.  Slaughter  t.  Mallett  Land,  etc., 
Co..  141  Fed.  282,  72  CCA  430;  Boat- 
men's Bank  v.  Fritzren,  136  Fed.  650, 
68  CCA  288  [rev  128  Fed.  6081;  Wll. 
liams  V.  Neely,  134  Fed.  1,  67  CCA 
171,  69  LRA  232. 

3&  Hughes  V.  Oreen,  84  Fed.  833. 
28  CCA  687  Crev  7S  Fed.  691]:  Zim- 
m^nnan^  v.  So  Relle,  80  Fed.  417,  25 

[a]  AptfUoatlom  of  role. — *^e  doo> 
trine  In  question  Is  not  limited  In  its 
application  to  cases  where  property 
has  actually  been  seized  under  Judi- 
cial process  before  a  second  suit  Is 
instituted  In  another  court,  but  It 
applies  as  well  where  suits  are 
brought  to  enforce  liens  against  spe- 
cific property,  to  marshal  assets,  ad- 
minister truits.  or  liquidate  Insolvent 
estates,  and  In  all  other  suits  of  a 
similar  nature,  where,  in  the  prog- 
ress  of  the  litigation,  the  court  may 
be  compelled  to  assume  the  posses- 
sion and  control  of  specific  personal 
or  real  property."  Merrltt  v.  Amerl- 
caa  Steel-Barge  Co.,  79  Fed.  228,  231, 
24  CCA  680. 

33.  Zimmerman  v.  So  Retle,  80 
Fed.  417,  25  CCA  BIS;  Merrltt  v. 
American  Steel-Barge  Co^  70  Fed. 
228,  24  CCA  530.  Bee  also  Consumers' 
Oas  Trust  Co.  v.  Quimby,  137  Fed, 
882,  70  CCA  220. 

40,  Lamar  v.  Spalding,  164  Fed. 
27.  83  CCA  111;  Robinson  v.  Ruprecht, 
191  111.  424,  61  NE  631. 

"It  is  well  settled  that  In  the  ab- 
sence of  circumstances  requiring  the 
application  of  the  above  rule  [au- 
thorisInK  a  stay  to  prevent  unseemly 
conflicts  between  the  different  courts], 
the  pendency  of  a  prior  suit  In  a  state 
court  la  no  bar.  temporary  or  per- 
manent, to  the  prosecution  of  a  sub- 
sequent suit  In  a  droult  court  of  the 
United  States  between  the  same  or 


that  the  pendens  of  a  pnor  aetion  in  one  of  such 
courts  is  no  ground  for  a  Btaj  in  the  other,  where 
there  is  no  eonfliet  as  to  tiie  custody  or  dominion  of 
property/^  and  that  even  where  the  first  court  his 
acquired  possession  of  property  involved,  the  other 
may  properly,  before  granting  a  stay,  proceed  as  far 
as  is  posuble  without  creation  any  eonfliet.**  In  any 
ease,  to  make  a  atay  proper,  there  must  be  the  requi- 
site identity  of  parties,  subject  matter,  and  relief.** 
428]  <9)  Aettona  in  Differant  Fedenl  Ooniti. 
One  fedorsl  oonrt  may  properly  grant  a  stay  of  pro- 
ceeding in  an  aetion  brought  therein  where  an  action 
involving  the  same  parties  and  subject  matter  is 
pending  in  another  federal  eonrt  of  eraeairait  juris- 
diction.^ 

429]  d.  MalidODs  or  Vexatioiu  Actions.  The 
court  may^n  order  to  prevent  an  abuse  of  its  proc- 
ess," stay  proceedings  in  an  action  on  the  ground 
that  it  is  brought  contrary  to  good  faith,^  as  in 

different  parties  for  the  same  cause 
of  action  or  Involving  the  same  sub- 
ject-matter." Lamar  v.  Spalding,  154 
Kd.  27.  30.  83  CCA  111. 

41.  McClelUn  V.  Carland,  187  Fed. 
915,  921,  110  CCA  49  (where  the  court 
satd:  "The  pendency  in  a  state  court 
of  a  prior  action  or  proceeding  be- 
tween the  same  parties  for  the  same 
cause  furnishes  no  ground  for  an 
abatement  or  for  a  stay  of  proceed- 
ings in  a  subsequent  action  In  a  fed- 
eral court  where  no  conflict  arises 
between  the  courts  over  the  custody 
or  dominion  of  the  property**);  Barber 
Asphalt  Pav.  Co.  v.  Morris,  132  Fed. 
945,  66  CCA  55,  67  LRA  '761. 

4a.  Mound  City  Co.  v.  Castleman, 
187  Fed.  921,  110  CCA  66  [aff  17f 
Fed.  510];  McClellan  v.  Carland,  187 
Fed.  915.  110  CCA  49;  Boatmen's  Bank 
V.  Fritzlen,  135  Fed.  660,  68  CCA  288 
[rev  128  Fed.  608];  Mercantile  Trust 
Co.  V.  Lamoille  Valley  B.  Co.,  17  F. 
Cas.  No.  9,432,  16  Blatchf.  824. 

43.  Kirkpatrtck  v.  Eastern  MlUlnit, 
etc.,  Co.,  135  Fed.  144;  Avery  v.  Con- 
tra Costa  County,  57  Cal.  247;  Rob- 
inson v.  Ruprecdit,  191  HL  424,  €1 
NB  «S1:  Curlette  Olds,  110  App. 
Div.  69«,  97  NTS  144,  »5NYClvProc 
306. 

Oeneral  mle  as  to  Identity  of  par- 
ties, subject  matter,  and  relief  eee 
Bupra  9  421. 

[a]  Stajr  not  anthorlied^A  suit 
brought  In  a  state  court  for  parti- 
tion of  a  decedent's  real  estate,  and 
Involving  questions  of  heirship  snd 
legitimacy  of  children,  will  not  be 
stayed  until  the  termination  of  a  prior 
action  pending  In  the  federal  court, 
involving  the  same  questions  but  re- 
lating only  to  personalty,  and  where 
the  parties  are  not  Identical.  Rob- 
inson V.  Ruprecht,  191  HI.  424,  61  NB 
611. 

44.  Ryan  V.  Seaboard,  etc.,  R.  Co, 
89  Fed.  397;  Kurd  v.  MoUes,  28  Fed. 
897. 

[a]  It  Is  not  ground  for  staying 
proceedings  In  a  suit  for  infringe- 
ment of  a  patent  that  there  la  another 
suit  pending-  in  another  federal  court 
against  a  different  defendant  for  an 
infringement  of  the  patent  by  a  dif- 
ferent machine.  EHectrlo  Vehicle  Ca 
V.  Barney.  143  Fed.  551. 

46.  Keeler  v.  King,  1  Barb.  (N.  T.) 
390;  Stephenson  v.  Oamett,  [1898]  1 
Q.  b.  677;  Crocker  v.  Tempest,  7  M. 
&  W.  502. 

40.  Stewart  v.  Butler,  27  Misc.  70S, 
59  NTS  673;  The  Chrlstlansborg.  10 
P.  D.  141;  Moscatt  v.  Lawson,  4  A  ft 
E.  331,  81  ECL  157,  111  Reprint  811; 
Cocker  v.  Tempest,  7  M.  *  w.  502. 

[a]  Where  a  inror  Is  wttUnwa 
by  consent  of  both  parties,  and  plain- 
tiff subsequently  Institutes  a  new  ac- 
tion against  the  same  defendant  for, 
the  same  cause,  a  stay  i^old  be 

6 ranted.  ^  Moscatl  v,  Lawson,  4  A  ft 
L  SSI,  31  BCL  167.  Ill  R^nt  SU; 
aibbs.v.  Ralpbr^G  V  J.  £eh.  7. 
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>Iation  of  a  prior  agreement  'between  the  parties,'' 
on  the  ground  that  it  is  vexatious  and  oppres- 
e  but  the  court  looks  to  plaintiff's  right  to 
lintaixx  an  action  rather  than  to  his  motives  in 
ing  so,""  and  will  not  ordinarily  stay  proceedings 
the  gxonnd  that  an  action  is  malicious  or  vexa- 
>UB,  unless  it  appears  that  plaintiff  has  no  meritori- 
:s  canse  of  action  or  is  estopped  from  asserting 
^  or  on  the  ground  of  bad  faith,  unless  the  action 
in  violation  of  some  agreement  or  understanding 
itween  the  parties."  The  bringing  by  the  same 
aintiff  of  different  actions  in  the  same  jurisdiction, 
•r  the  same,  cause,  where  one  actioa  would  st^ffiee, 
prima  facie  vexatious,"^  and  ground  for  staying 
roceedings  in  one  of  such  aetions,""  and  the  same 
lay  be  true,  although  the  actions  are  brought  in 
iflferent  countries;^  but  where  actions  are  brought 
1  different  countries  vexationsness  is  not  presumed, 
nd  a  stay  will  not  be  granted  unless  it  is  afSrma- 
ively  shown,"  particularly  where  the  actions  are 
lot  brought  by  the  same  IHU^Jr  plaintiff  in  one 
3  defendant  in  the  other. 

1%  430]  6;  Determinatioii  of  Bights  of  Third 
Persons.  It  is  within  the  discretion  of  the  court  to 
(tay  an  action  pending  the  determination  of  the 
ngbts  of  third  persons  to  the  property  in  eontrover- 
iv,"  or  to  stay  proceedings  and  require  such  persons 
Lo  be  made  parties  to  the  main  action."*  ' 

[$  431]  f.  Defects  and  Irregularities  in  Proceed- 
tugs.  While  a  stay  may  be  granted  on  account  of 
defects  and  irregularities  in  the  proceedings,^  this 
will  not  ordinarily  be  done  unless  the  defect  is  so 

W.  Crocker  v.  Tempest,  7  M.  &  W. 
B02.  See  also  Royal  Trust  Co.  v. 
MllUgan,  10  Ont.  L.  456,  '6  OnfWTt 
476. 

W.  Stewart  v.  Butler,  27  Misc.  708, 
69  NTS  67S;  Metropolitan  Bank  v. 
Fooley,  10  App.  Cas.  210;  Stephenson 
V.  Garnett.  [1898]  1  Q.  B.  677;  Mac- 
dougall  V.  Knivht,  25  Q.  B.  D.  1:  Daw- 
kins  V.  Saxe  Weimar,  1  Q.  B.  D.  499; 
Prowse  V.  Loxdale,  3  B.  ft.  S.  896.  113 
ECIi  89(L  122  Reprint  S3S;  Smith  v. 
Clarkson,  7  Ont.      480,  3  OntWR  693, 

[app  aism  S  Ont.  L.  131,  4  OntWR 
65].  See  also  Cherry  t.  Boblnaon, 
1  Teatee  (Pa.)  521. 

[a]    Thar*  are  dlffnwnt  wmys  In 

■which  an  action  may  be  vemtlous,  as 

where  It  cannot  possibly  succeed  and 

Is  brought  merely  for  the  purpose  of 

annoying  defendant,  or  where,  with- 
out such  intention,  but  with  a  view 

to  obtaining  some  fancied  advantage 

which  does  not  exist,  plaintiff  brings 

two  actions  at  the  same  time  in  the 

same  Jurisdiction.     Peruvian  Guano 

Co.  v.  Bockwoldt.  23  Ch.  D.  225. 
[bi    After  thrM  trials  In  ejectment 

In  which  the  Juries  have  been  of  the 

same  opinion  in  regard  to  the  title  to 

the  property,  the  court  will  order  a 

stay  of  proceedings.    Cherry  v.  Rob- 
inson, 1  Teates  (Fa.)  621. 
49.   Ramsey   v.   Brie   R.   Co.,  8 

AbbPrNS  (N.  T.)  174. 

60.  Ramsey  v.  Srte  K,  Co..  8  Abb 
PrNS  (N.  T.)  174. 

61.  Ramsey  v.  Erie  R.  Co.,  8  Abb 
PrNS  (N.  T.)  174. 

U.  McBenry  v.  I^wls,  22  Ch.  D. 
397. 

63.  Keeler  v.  King.  1  Barb.  (N.  T.) 
390:  Prowse  v.  I.oxdale,  3  B.  &  S.  896, 
113  ECL  896,  122  Reprint  S8S. 

[al  SnoowMlT*  aetiou  ml  hidff- 
mm^Where  plaintiff  recovers  Judg- 
meat  In  an  action  and  then  brings  a 
series  o<  acttona,  each  based  upon  the 
Judrment  recovered  in  the  preceding 
tctlon,  the  object  belna  to  coerce 
payment  by  an  accumulation  of  costs, 
the  court  should,  on  application  made 
in  one  of  such  actions,  grant  a  stay  of 
proceedings.  Keeler  v.  King,  1  Barb. 
(N.  T.)  ISO. 

M,  Ths  Chrlatlansborr,  10  P.  D. 


141  (stay  of  action  In  England  on 
account  of  pendency  of  action  in  Hol- 
land). 

56.  Hyman  v.  Helm,  24  Ch.  D. 
531;  Peruvian  Ouano  Co.  v.  Bockwoldt, 
23  Ch.  D.  225;  McHenry  v.  Lewis,  22 
Ch.  D.  397. 

Se.  Hyman  y.  Helm.  24  Ch.  D.  531.. 
6T.  Graves  v.  Backus,  69  Minn. 
532,  72  NW  811  (where,  however,  the 
stay  was  denied  upon  the  condition 
of  gIvlnjF  security  as  bidemnlty 
aaralnst  Ibss  oa  account  of  such 
oialras). 

68.  liBtham  V.  Tombs.  3S  Tex.  Civ. 
A.  270,  78  SW  1060  (holding  that 
where  m  a  partition  suit  It  was  shown 
that  a  third  t}erson  had  an  interest  In 
the  property,  it  was  the  duty  of  the 
court,  of  Its  own  motion,  to  stay  the 
proceedings  and  reoulre  him  to  be 
made  a  party  defendant).  See  also 
Pobre  V.  Blanco,  17  Philippine  158. 

59.  See  Hammarslcola  v.  Bull,  48 
S.  C.  L.  474. 

60.  Hammarakold  v.  Bull,  43  S.  C. 
L.  474. 

61.  Latham  v.  Tombs,  32  Tex,  Civ. 
A.  270,  73  SW  1060  (holding  that 
where  It  appears  In  a  partition  suit 
that  a  third  person  has  an  Interest 
in  the  property  the  court  should  on 
its  own  motion  stay  proceedings  and 
require  him  to  be  made  a  party). 

63.  Crown  Coal,  etc.,  Co.  v.  Thomas, 
177  ni.  584,  62  NB  1042  [aff  73  111.  A. 
679] :  Decauvllle  Automobile  Co.  v. 
Metropolitan  Bank,  124  App.  Dlv.  478, 
108  NTS  1027. 

63.  Decauvllle  Automobile  Co.  v. 
Metropolitan  Bank,  124  App.  Dlv.  478, 
108  NTS  1027, 

64.  See  Livingston  v,  D'Orgenoy, 
108  Fed.  469. 

65.  Livingston  v.  jyOrgenoy.  108 
Fed.  469,  471  (where  the  court  said: 
"Proceedings  ar«  not  often  stayed  at 
the  Instance  of  a  third  party,  but  the 
court  certainly  possesses  the  power 
to  stay  tham"). 

66.  Horton  v.  Thompson,  3  Tenn. 
Cb.  676, 

[a]  Ssason  of  vols. — In  denying  a 
stay  where  the  application  was  based 
upon  the  ground  ox  another  suit  pend- 
ing and  made  by  the  party  who  waa 


substantial  as  to  render  the  proceedings  null  and 

void." 

432]  4.  Application  and  Proceedings  for  Stay 
— a.  Application — (I)  In  GeneraL  It  has  been  held 
that  the  court  may,  and  in  some  cases  should,  order 
a  stay  of  proceedings  upon  its  own  motion;'^  but 
ordinarily  it  will  not  make  such  an  order,  except 
upon  application  therefor,^  and  in  the  absence  of 
any  application  a  failure  to  order  a  stay  is  not 
error."  '  The  application  is  usually  made  by  one  of 
the  parties  to  the  action,"*  although  the  court  pos- 
sesses the  power  to  stay  proceedii^  upon  the  appli- 
cation of  a  third  person.  A  stay  upon  the  ground 
of  another  action  pendit^  will  not  ordinarily  be 
granted  upon  the  application  of  one  who  is  the 
plaintiff  in  both  actions."  The  application  is 
made  by  way  of  a  motion^  addressed  to  the 
court  where  the  action  sought  to  be  stayed  is 
pending.** 

[(  433]  (2)  Where  Hade.  An  application  for  a 
stay  of  proceedings  should  be  made  in  the  court 
where  the  action  sought  to  be  stayed  is  pending,"* 
and  in  the  particular  action  sought  to  be  stayed,^** 
since  there  is  no  authority  for  making  an  order  in 
one  action  staying  proceedings  in  another.^^  If  the 
application  is  made  out  of  court,  as  at  chambers,  it 
must  be  made  within  the  district  where  the  action  is 
triable,"  and  to  a  court  having  jurisdiction  of  the 
matter.'^ 

434]  (3)  When  Hade,  An  application  for  a 
stay  of  proceedings  on  the  ground  of  another  action 
pending  should  be  made  before  trial/*  and  is  too 

plaintiff  In  both  aotlona,  the  court 
said:  "Nor  Is  there  any  reason  for 
conceding  to  the  complainants  ih« 
right  of  suspension.  They  havd  the 
matter  In  their  own  hands,  and  may 
dismiss  either  action  at  their  option. 
If  they  do  not  wish  to  prosecute  both 
at  ohcc  and  this  without  the  least 
prejudice  to  their  rights.  And  It 
seems  mere  caprice  to  commence  txro 
suits  and  then  ask  that  one  may  he 
stayed,  when  the  defendants  are  will- 
ing to  give  them  the  advantage  of  a 
trial  in  both."  Horton  v.  Thompson, 
3  Tenn.  Ch.  S7B,  579. 

67.  See  Den  v.  Fen,  17  N.  J.  L.  854: 
Dederlck  v.  Hoysradt.  4  HowPr  "fN. 
T.)  350;  Parmalee  v.  Wheeler.  32  Wis. 
429;  Prentiss  v.  Danaher,  20  Wis.  311; 
Pott  V.  Oalllnl,  1  Sim.  &  St.  208.  1 
E^ngCh  206,  57  Reprint  8S. 
ra.    See  Infra  S  433. 

69.  Purdy  v.  Baker,  92  App,  Dlv. 
242,  86  NTS  1065;  Garbutt  V.  I^^wcub, 
1  Ch.  D.  155;  Schlund  v.  Foster,  11 
OntWR  60. 

70.  Grammer  v,  Greenbaum,  148 
App.  Dlv.  3,  130  NTS  569;  North  Cen- 
tral Realty  Co.  v.  Blackman,  145  App. 
Dlv.  199,  129  NTS  1005;  Raymore 
Realty  Co.  v.  Pfotenhauer-Nesblt  Co., 
139  App.  IMt.  128.  188  NTS  876: 
Dederlck  v.  Hoysradt,  4  HowPr  (N. 
T.)  350. 

71.  Grammer  t.  QreMibaum,  146 
App.  Dlv.  3,  180  NTS  669.    See  also 

supra  9  417. 

78.  Bangs  v.  Selden,  18  HowPr  (N. 
T.)  374. 

73.  Chubbuck  v.  Morrison,  6  How 
Pr  (N.  T.)  867  :  Schenck  v.  McKIe.  4 
HowPr  (N.  T.)  246. 

74.  See  Walker  v.  Heller.  78  Ind. 
46  (where  It  Is  said  that  a  stay  be- 
cause of  another  action  pending  would 
have  been  granted  if  it  had  been 
applied  for  "either  before  answer  or 

folng  into  the  trial"  of  the  cause); 
affray  v.  Hunter,  8  App.  Blv.  316,  40 
NTS  938  (where,  althouBh  Issue  had 
been  Joined  for  two  months,  the  ap- 
plication was  not  made  until  the  day 
for  which  the  case  had  been  set  down 
for  trial  as  a  preferred  ot«!Su  *12 
it  was  held  that  the  stay  si«>«»d  not 
be    srantsd    •tmptHMXly  •  •  ■  » 
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late  after  verdict." 

[$  436j  (4)  BeqniBites  and  STiffidency.  An  ap- 
plication for  a  stay  of  proceedings  must  make  an 
affirmative  showing  of  facts  sufficient  to  justify  the 
conrt  in  granting  the  same.'* 

436]  (5)  Notice.  An  application  for  a  stay 
of  proceedings  should  ordinarily  be  made.npon  notice 
to  the  adverse  party/^  although  the  court  may,  on 
ex  parte  application,  stay  proceedings  pending  a 
further  application  or  order  to  show  cause/^  pro- 
vided such  stay  is  not  for  a  longer  period  than  is 
allowed  by  statute  in  such  cases.'  In  some  jurisdic- 
tions it  is  provided  that  no  order  shall  be  made  out 
of  court,"*  staying  proceedings  for  over  a  certain 
number  of  days,  except  upon  notice  to  the  adverse 
party  and  this  restriction  applies  whether  the 
limit  is  exceeded  by  a  single  order  or  by  the  aggre- 
gate of  a  series  of  orders,  or  by  an  extension  of  an 
order  previously  granted." 

437]  b.  Order  and  Proceedings— (1)  In  Oen- 
eraL  An  order  for  a  stay  of  proceedings  on  the 
ground  of  another  action  pending  should  not  be  made 
before  issue  is  joined  in  the  action  sought  to  be 
stayed,^  for  until  then  it  eannot  properly  be  deter- 
mined whether  the  stay  ought  to  be  granted.*"  In 
such  cases,  if  it  does  not  appear  whieh  action  was 
first  instituted,  the  eonrtr  may  withhold  a  ruling 
upon  the  motion  with  leave  to  introduce  proof  on 
this  question.**  A  stay  should  not  ordinarily  be 
granted  for  a  longer  period  than  has  been  applied 
for,"  or  for  a  longer  period  than  is  necessary  for 


the  purpose  intended."*  The  provisions  limiting  tht 
length  of  stay  which  may  be  granted  without  notice* 
do  not  affirmatively  authorize  an  ex  parte  order  for 
a  stay  of  the  length  specified;*"  and  in  saeh  eases 
the  correct  practice  is  not  to  stay  proceedings  fc* 
any  given  number  of  days,  but  only  unt;il  the  appli- 
cation on  account  of  which  the  stay  is  songfat  can  be 
made,*^  or  if  it  cannot  be  made  within  the  tiiu 
limited,  then  to  make  an  order  to  show  cause  witLia 
such  time  why  the  proceedings  should  be  stayed, 
and  order  a  temporary  stay  in  the  meanwhilei*' 
The  order  should  be  served  upon  the  adversc^ 
party,"  and  should  be  aeeompanied  by  a  notice  of 
motion.** 

[4  438]    (2)  ImpositioiL    of    Conditions.  Tit 

court  in  granting  an  application  for  a  stay  of  pro- 
ceedings  may  do  so  subject  to  conditions,**  such  is 
the  giving  of  security,**  or,  in  a  case  where  a  staj 
mi^t  be  granted,  it  may  deny  the  application  sih- 
ject  to  conditions  imposed  upon  the  adverse  partv.^ 
430]  (3)  Vacation  or  BCodification  of  Order. 
The  court  may  vacate  or  modify  its  order  stavic? 
proceedings  whenever,  in  the  exercise  of  a  souut! 
discretion,  it  deems  it  proper;**  and  it  may  extend 
the  duration  of  a  stay  previously  granted.*" 

[$  440]  5.  Duration  and  Terminatioii  of  Sta^.' 
Where  both  sides  have  a  right  to  notice  a  case  for 
ailment,  and  neither  party  brings  it  on,  an  order 
staying  proceedings  will  eontinne  good  over  the 
term.*  Where  a  stay  is  granted  until  a  eertain  date, 
it  will  eease  to  be  operstive  after  that  day  nnlesi 


view  of  the  delay  of  defendant  In 
making  this  motion").  But  see  Crown 
Coal,  etc.,  Co.  v.  Thomas,  177  111.  B34. 
6S  nE  1042  (where  no  application  for 
a  stay  was  made,  but  It  was  aald  that 
If  such  application  had  been  made 
"at  any  time  before  final  decree."  It 
"would  doubtless  have  been  granted"). 

75.  Walker  v.  Heller,  7S  Ind.  46. 

76.  Herman  v.  Hartmets,  ISl  Ind. 
668,  31  NB  81. 

[a]  Prima  faol*  caM^An  applica- 
tion for  a  stay  of  proceedings  should 
make  out  a  case  showing  at  least  a 


prima  fade  right  to  some  relief  which 
It 

stay   of  proceedings. 


can  onli 


Vldf 


riKi 

be  effectually  obtained  by  a 
.  .  leedlngs.   Chubbuck  v. 
Morrison,  6  HowPr  <N.  T.)  367. 

77.  Den  v.  Pen,  17  N.  J.  I*.  854. 
See  also  cases  Infra  note  SI. 

78.  Den  v.  Fen,  17  N.  J.  L.  864; 
Bangs  V.  Selden,  IS  HowPr  <N.  T.) 
874;  Chubbuck  v.  Horrlson,  t  HowPr 
<N.  T.)  3«7. 

70.  Bangs  t.  Selden.  IS  HowPr  (K. 
T.)  S74.  See  also  cases  Infra  note 
81. 

80.  Sales  v.  Woodtn,  8  HowPr  (N. 
349. 

Sa]  la  IKliuwsota  the  statute  pro- 
es  that  "no  order  to  stay  proceed- 
ings" for  over  twenty  days  shall  be 
made  except  upon  notice,  but  It  Is 
construed  as  applying  only  to  ex 
parte  orders  made  by  the  court  at 
chambers.  State  v.  Searle,  81  Minn. 
467,  84  NW  324. 

81.  State  V.  Searle,  81  Minn.  467. 
84  NW  824;  Marvin  v.  Lewis,  12  Abb 
Pr  (N.  T.S  482;  Bangs  T.  Selden.  18 
HowPr  (K.  T.)  874:  Sales  T.  Woodln, 
8  HowPr  fN,  T.)  84  B;  ChUbbuck  v. 
Morrison,  «  HowPr  (N.  TJ  867. 

[a]  watvav  of  atrtIo«<— Defendant 
obtained  an  ex  parte  order  staying 

firoceedlngs,  which  plaintiff  did  not 
reat  as  void,  but  moved  to  set  aside. 
The  court  denied  the  motion  and  di- 
rected that  the  order  should  stand. 
It  was  held  that  this  rendered  the 
stay  valid.  Clumpha  v.  WhlUne,  10 
AbbPr  (N.  T.)  448. 

6S.  Marvin  v.  Lewis,  12  AbbPr  (N. 
T.)  48S:  Sales  v.  W6odin.  8  HowPr 
f  '0  (where  the  court  said: 

ay  for  a  longer  time, 
rdera,  each  by  Itself, 
toryllmlt.  but  In  the 


»*.  iniemaLionai  fosi  <jara  %jo.  v. 
.  B.  Lithograph,  etc.,  Co.,  144  App. 
Iv.  72,  128  NTS  780;  Raymore  Realty 
3.   V.  Pfotenhaaer-Neablt  Co.,  13B 


aggregate,  exceeding  that  limit,  la  but 
an  evasion  of  the  statute.  It  Is  but 
an  attempt  to  accomplish  Indirectly, 
what  could  not  be  done  directly"). 

83.    Anonymous,  7  N.  T.  Super.  6S6. 

B4;.    International  Post  Card  Co.  v. 
U.  B.  Lithograph 
Dlv  - 

App.  Dlv.  126,  128  NTS  876;  Osden 
v.  Pioneer  Iron  Works,  91  App.  Dlv. 
394,  86  NTS  966. 

SB.  International  Post  Card  Co.  v. 
TT.  S.  Lithograph,  etc.,  Co^  144  App. 
Div.  72,  128  NTS  780. 

88.  OamblA  v.  San  Diego.  79  Fed. 
487. 

87.  Decauvllle  Automobile  Co.  v. 
Metn^litan  Bank,  124  App.  Dlv.  478, 
108  NTS  1027. 

88L  Gray  v.  Jones,  8  HowPr  (N. 
T.)  71  (holding  that  a  stay  of  pro- 
ceedings to  enable  a  party  to  make 
a  special  motion  can  only  extend  to 
the  (tret  special  term  held  In  a  county 
where  the  motion  can  be  made,  which 
may  be  either  the  county  where  the 
action  Is  pending  or  an  adjolnlnff 
county). 

89.  See  supra  I  436. 

80.  Chubbuck  V.  Morrison,  6  How 
Pr   (N.  T.)  367. 

91.  Sales  v.  Woodln,  8  HowPr  (N. 
T.)  849;  Chubbuck  v.  Morrison.  6 
HowPr  (N.  T.)  367. 

98.  Sales  v.  Woodln.  8  HowPr  (N. 
T.)  849:  Chubbuck  v.  "Uartttum,  8 
HowPr  (N.  T.)  367.  See  also  Den  v. 
Fen,  17  N.  J.  L.  854. 

98;  Rosevelt  v.  Fulton,  E  Cow.  (N. 
T.)  438. 

94.  Sales  v.  Woodln.  8  HowPr  (N. 
T.)  349;  Schenck  v.  McKle,  4  HowPr 
(N.  T.)  246;  Bosevelt  V.  Fulton,  6  Cow. 
(N.  T.)  438. 

[a]  "The  md  to  bo  attained  by 
the  stay  of  proceedings  must  be  In- 
dicated In  the  notice  that  accompanies 
or  precedes  the  order."  Sales  v. 
Woodln,  8  HowPr  (N.  T.)  349,  350. 

96.  McCarthy  v.  Peake,  9  AbbPr 
(N.  T.)  164;  Parraalee  v.  Wheeler.  22 
Wis.  429. 

96.  Glbbs  V.  Kahn,  71  Misc.  177, 
128  NTS  253;  Klrkwood  v.  Smith,  47 
Mlso.  301.  9S  NYS  926  [aft  111  App. 
Dlv.  928,  96  NTS  1182];  Parmalee  v. 
Wheeler,  82  Wis.  428. 


[a1  WkM*  no  mua—Mif  tm  m- 
multr  is  showa,  there  Is  no  abuse  o! 
discretion  In  failing  to  require  li. 
Parmalee-v.  Wheeler,  32  Wis.  429. 

97.  Graves  t.  Backus,  69  Minn.  53*. 
72  NW  811;  Smith  v.  Clarkson.  7  OnL 
L.  460.  8  OntWR  693  [app  dlsm  8  OnL 
L.  181]  (application  by  defendan: 
denied  and  action  allowed  to  proceed 
upon  condition  of  plaintiff  siring  et- 
curity). 

98.  Parmalee  v.  Wbeeler,  32  Wia 
429. 

[a]  Wlio  nay  move  to  vacats.— i. 

motion  to  vacate  a  stay  of  proceed- 
ings cannot  be  made  by  a  person  a<,t 
a  party  to  the  action.  Peo.  v.  Cro- 
ton  Aqueduct  Bd.,  5  AbbPr  <N.  T.) 
878. 

[b]  n  Is  proper  to  iwiorpoxata  Ik 
th«  order  granting  a  stay  on  accouni 
of  another  action  pending  a  prorlEkn, 
that  If  the  latter  action  Is  onreaj^onabiy 
delayed  a  motion  may  be  made  to  \^ 
cate  the  ita.y  and  proceed  with  the  trki 
of  the  action  stayed..  Oppenhelmer  t. 
Carabava  Rubber,  etc.,  Co.,  146  Apf- 
Dlv.  880.  130  NTS  687. 

[o]  wtur  for  taklay  tastlanoBT.— 
Where  sufficient  time  has  elapsed 
prima  facie  to  have  obtained  tb« 
return  of  a  commission  to  take  test)- 
mony.  Issued  with  a  stay  of  proccid- 
tngs,  the  stay  will  ba  vacated  ot 
motion  of  the  adverse  party;  and 
on  the  eauM  being  callea  for  trikl 
the  party  taking  the  commission  nnft 
eatabllsn  the  grounds  fbr  a  furtlur 
stay.  If  there  be  any,  tar  the  return  of 
the  commlBslon.  Vosa  v.  Fleldei^  i 
N.  T.  Super.  690. 

89.  State  v.  Searle,  81  Minn.  4t*. 
84  NW  324:  Decauvllle  Automoblla 
Co.  V.  Metropolitan  Bank,  1X4  Am 
Div.  478.-108  NTS  1027. 

[a]  Bxtsaalon  with  laav*  *o  nun 
to  vacate. — ^A  stay  may  be  extendtd 
with  leave  to  one  party  to  move  to 
vacate  the  stay  upon  a  failure  of  th« 
other  to  proceed  with  due  dUlntMC 
Decauvllle  Automobile  Co.  t.  Metro- 
politan Bank,  124  App.  XMv.  478.  1« 
NTS  1027. 

1.  Kength  of  star  mm  flealoated  fer 
orOar  see  supra  9  487. 

BKtsnalitt  of  atay  see  supra  I  4». 

8.  JacdEson  v-  Brownell,  i  Cat  <li 
T.)  161.  Col.  Cas.  411. 
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extended;'  and  where  a  temporary  stay  is  granted 
pending  a  hearing  on  an  application  for  a  longer 
stay,  the  former  expires  fay  its  own  limitation  with 
the  order  of  the  court  denying  the  latter  stay.* 
Where  one  action  is  stayed,  pending  another,  tbe 
termination  of  the  latter  ends  the  stay,  and  the 
former  may  proceed." 

[$441]  6.  Waiver  of  Stay.  A  stay  of  proceed- 
ings may  be  waived,^  as  by  the  party  at  whose 
instance  a  stay  has  been  granted,  noticing  the  ease 
for  ai^nment/  ' 

[$  442]  7.  Operation  and  Effect  of  Stay."  An 
order  staying  proceedings  stops  all  prt^ess  in  the 
action,  so  that  no  further  step  can  properly  be  taken 
while  the  stay  remains  in  effect,  except  for  the 
purpose  of  reviving  the  action  in  case  a  party  dies 
landing  the  stay;  but  the  stay  merely  interrupts 
the  progress  of  the  proceedings  and  does  not  involve 
the  merits  of  the  action,^^  and  upon  the  termination 
of  the  stay  the  action  stayed  may  proceed." 

443]  D.  Abudcmmttttt— 1.  £i  OeneraL  Ae- 


eording  to  the  different  uses  of  the  term  ''abandon- 
ment," as  applied  to  actions  and  causes  of  action," 
there  may  be  an  abandonment  of  an  action  in  the 
sense  of  abandoning  merely  the  particular  proceed- 
ing then  pending,^'  or  in  the  sense  of  abandoning  not 
only  the  proceeding  but  the  cause  of  action  as  well 
or  without  in  either  sense  abandoning  the  entire 
action  there  may  be  an  abandonment  of  one  or  more 
of  the  several  counts  or  causes  of  action  stated,'" 
or  an  abandonment  as  to  one  or  more  of  sevcxal 
parties  defendant."  The  abandonment  may  be  either 
express'^  or  implied  from  acts  and  conduct  incon- 
sistent with  an  intention  to  further  prosecute  the 
action,^^  or  to  rely  upon  a  particular  count  or  cause 
of  action.** 

444]  2.  Delay  in  Frosecntioii.  While  it  has 
been  held  that  after  an  action  is  instituted  mere 
delay,  although  long  continued,  in  bringing  ,the 
action  en  for  trial  will  not  be  deemed  an  abandon- 
ment thereof  where  there  is  no  evi^^ce  of  an  actual 
intent  to  abandon  it,  and  there  has  heea  no  motion 


3.  FttBsett  V.  Dorr,  11  Wend.  (N. 
T.)  177. 

4.  Oravea  v.  Backus.  69  Hinn.  632, 
72  NW  811;  Dady  v.  O'Rourke,  71  App. 
Dlv.  B67,  76  NTS  821. 

R.  Finney  v.  Egan,  43  Or.  1,  72 
P  136. 

6.  Hill  T.  MuUer,  63  Misc.  262,  103 
NTS  96  (aff  117  App.  DW.  925,  103 
NTS  1128  (rev  on  other  grounds  120 
App.  Dlv.  873,  lOB  NTS  1120)]. 

T.  Hill  HuUer,  68  Ulsc.  2S2,  103 
NTS  9S  jaff~117  Avp-  IMt.  92B,  103 


NTS  llSfJ;rev  on  otnw  Kronnds  120 
App.  DlT.  873.  106  NTS  1110)1. 
a.  Mm*  as  to  aMat*  of  llaait*- 


tbma  see  Iilmltatlona  of  Actions  126 

Cyc  12821. 

9.  Hummtn  t.  Jones,  t  Mart.  N.  S. 
(La.)  168;  Wallace  v.  Wallace,  13 
wis.  224,  227  (where  the  court  said: 
"An  order  staying  proceedings  puts 
an  end  to  all  progress  in  the  action, 
and  no  step  can  be  lawfully  taken 
during  Its  continuance").  See  also 
Matter  of  Boblnson,  137  App.  Dlv. 
939,  122  NTS  lOSO.  But  see  Scher- 
merhom  v.  Van  Valkenburgh,  7  Cow. 
(N.  T.)  619  (holding  that  an  order 
to  stay  proceedings  against  a  party 
will  not  operate  to  enlarge  a  rule  to 
plead  or  answer  taken  by  him,  and 
that  after  the  ezplrRtlon  of  the  order, 
the  party  may  enter  his  default  for 
not  pleading  or  answering  tJie  same 
as  Ir  the  order  had  not  been  made). 

[a]  OoBtenpt.— (1)  It  is  contempt 
of  court  to  violate  an  order  staying 
proceedings.  Oakley  v.  Cokalete,  20 
Misc.  206,  46  NTS  782  [rev  on  other 

f rounds  16  App.  Dlv.  66,  44  NTS 
070],  See  also  Contempt  [9  Cyc  8, 
11].  (2)  But  where  a  temporary  stay 
is  granted  pending  the  hearing  and 
determination  of  an  application  for  a 
stay  of  proceedings,  ft  is  not  a  con- 
tempt of  court  to  proceed  as  soon  as 
the  application  has  been  denied,  with- 
out waiting  until  the  formal  order 
has  been  actually  entered.  Dady  v. 
CRourke,  71  App.  Dlv.  657,  75  NTS 
821. 

XOw  In  re  Balnbrldge,  97  Barb.  (N. 
T.)  IM  (holding  that  the  revival  of 
an  action,  in  case  a  party  dies  pend- 
ing a  stay  of  proceedings.  Is  not  a 
proceeding  contemplated  or  or  em- 
braced In  the  stay,  and  tliat  the  stay 
will  not  prevent  the  running  of  the 
time  within  which  a  motion  to  revive 
must  be  made).   

11.   Johnson  V.  Relley,  S4  Wis.  494. 

xa^  FlnnsT  t.  Bgan,  it  Or.  1,  n  P 
136.  . 

IS.   See  cases  Infra  notes  14-17. 

Ahaadonment  gensrallar  see  Aban- 
donment I  1  et  seq. 
.  14.  See  Seeley  V.  Mitchell,  85  Ky. 
608.  4  SW  190.  9  KyL  86;  CofTman  V. 
Brown,  IS  Mlsa.  125,  46  AmD  299: 
La  Rue  v.  Smith,  163  N.  T.  42$.  47 
ME  79<. 

[1  a  J.— 74] 


Tolmtary  ^lif■'MT^Hn1l  sii  fis,  dlsBds* 
■al,  or  nonsuit  see  DlsmlsBal  and  Non- 
suit [14 -Cyc  394]. 

U.  Harris  Preston,  10  Ark,  201; 
Pinner  T.  Edwards.  6  Rand.  (27  Va.) 
676. 

Bstnoit  see  Dismissal  and  Nonsuit 
[14  Cyc  393,  394]. 

IS.  Barnard  v.  Daggett,  68  Ind. 
806  (abandonment  by  retraxit  of  part 
of  causes  of  action);  Hume  v.  Atkln- 
son,  8  Kan.  A.  18,  64  P  16  (holding 
that  where  two  causes  of  action  are 
stated  in  a  petition  it  is  not  error  to 
permit  plaintiff,  during  the  trial,  to 
abandon  one  of  them  and  proceed  with 
the  other) ;  South  Branch  R.  Co.  v. 
Ziong,  26  W.  Ta.  692  (abandonment  by 
retraklt  of  certain  counts):  Ady  v. 
Bamett,  142  Wis.  18,  124  NW|  1031 
(holding  that  it  was  proper,  where  no 
prejndloe  would  result,  to  permit 
plaintiff  at  the  opening  of  the  trial 
to  announce  in  open  court  that  he 
abandoned  one  of  his  causes  of  ac- 
tion and  would  make  no  claim  there- 
under). 

Dismissal  as  to  i^art  of  mum  of 
aoti<n  see  Dlamlasaiand  Nonsuit  [14 
Cyc  410]. 

17.  See  Kansas  Fac.  R.  Co.  v.  Hop- 
kins, 18  Kan.  494;  Llsoomb  Fills  Mln. 
Co.^  V.  Bishop,  36  N.  S.  396. 

[a]  ninstemtlon. — ^Where  an  action 
is  brought  jointly  against  an  original 
promisor  or  debtor  and  one  who  sub- 
sequently assumed  the  debt,  and  a  de- 
murrer to  the  evidence  Is  sustained 
and  Judgment  rendered  In  favor  of  the 
original  debtor,  the  claim  against  him 
may  be  considered  abandoned,  and  the 
action  proceed  against  the  other  de- 
fendant alone.  Kansas  Pao.  R.  Co.  v. 
Hopkins,  18  Kan.  494. 

[b]  Aots  not  oonstltatlBV  ahan- 
dounsnt. — Where,  pending  an  action 
against  a  partnership,  one  of  the 
partners  dies,  a  t>evlval  and  prosecu- 
tion of  the  suit  against  the  survivor, 
without  making  the  representative  of 
the  other  a  party,  is  not  an  abandon- 
ment of  the  action  against  the  latter. 
Van  Kleeck  v.  HcCabe.  87  Mich.  699, 
49  NW  872.  24  AmSR  182. 

SSsaUssal  cx  dlsoontlniuuioe  as  to 
one  or  more  ood«feiidants  see  Dismis- 
sal and  Nonsuit  [H  Cyc  411J. 

18.  See  Barnard  v.  Daggett,  68 
Ind.  S06;  Ady  9.  Bamett,  142  Wis.  18, 
124  NW  lOSl. 

19.  See  Seeley  v.  Mitchell,  86  Ky. 
608,  4  SW  190.  9  KyL  88;  Raymond 
v.  Conery,  50  La.  Ann.  165,  23  S  208; 
Sorrell  V.  Stone,  (Tex.  Civ.  A.)  127 
SW  800. 

[a]  XUnstfattonSi^d)  The  act  of 
a  party  In  declining  to  offer  any  tes- 
timony In  support  of  his  petition, 
after  announcing  ready  for  trial, 
"most  be  construed  as  an  abandon- 
ment of  the  same  as  effectivcAy  as  If 
It  had  been  withdrawn  and  ease  been 


dlsmtssed."  Sorrell  v.  Stone.  "(Tex. 
Civ.  A.)  127  SW  300,  301.  (2)  Where 
plaintiff  dies,  pending  an  action  which 
does  not  abate,  and  his  heirs,  instead 
of  making  themselves  parties  thereto 
and  carrying  it  on,  institute  a  new 
and  independent  action,  the  original 
action  will  be  deemed  to  be  aban- 
doned. Wells  V.  OosB,  110  Ia.  347, 
34  S  470.  (8)  Where  a  claim  Is  filed 
to  attached  property,  but  the  papers 
are  returned  to  Uie  wrong  court  which 
dismisses  the  claimants  suit  for 
want  of  jurisdiction,  a  falliuv  of  the 
claimant  to  see  that  the  papers  are 
filed  In  the  proper  court,  for  two  suc- 
cessive terms,  should  be  treated  as  an 
abandonment  of  the  claimant's  suit. 
Delaware  v.  Wichita  Valley  Mill,  etc.. 
Co.,  17  Tex.  Civ.  A.  894,  48  SW  1047. 
(4)  Wh«^  pending  an  action  at  law 
to  recover  rent  and  to  enforce  a  stat- 
utory lien  therefor,  the  property  on 
which  the  Hen  is  claimed  Is  sold  pur- 
suant to  an  agreement  that  the  pro- 
ceeds shall  be  deposited  in  trust 
subject  to  plaintiff's  right  of  recov- 
ery, the  filing  by  plaintiff  of  a  new 
petition  In  equity,  reciting  such  facts 
and  claiming  equitable  relief  accord- 
ingly, will  be  deemed  an  abandon- 
ment of  the  original  action.  Kean  v. 
Rogers,  aowa)  118  NW  616.  (5) 
Where  a  justice  of  the  peace  has  im- 
properly dismissed  an  action  under 
an  erroneous  view  of  what  consti- 
tutes a  plea  of  title,  and  plaintiff  sub- 
mits to  the  decision  and  tiles  his  com- 

Slalnt  In  the  supreme  court,  he  must 
e  regarded  as  voluntarily  abandon- 
ing the  suit  before  the  Justice,  and  the 
action  Is  to  be  treated  as  originally 
commenced  in  the  supreme  court.  La 
Rue  v.  Smith,  168  N.  T.  428,  47  NB 
796. 

[b]  Acts  not  ooastltatlnff  ahan- 
dounsst. — ^Where,  pending  an  action 
against  a  partnership,  one  of  the 
partners  dies,  a  presentation  of  the 
claim  against  hfs  estate  does  not 
operate  as  an  abandonment  of  the 
action.  Van  Kleeck  v.  McCabe.  87 
Mich.  699,  49  NW  872,  24  AmSR  188. 

BOl  See  Bowman  v.  Purtell,  47  N. 
T.  Super.  403. 

[a]  niustraUoBs^d)  Where  a 
declaration  contains  two  counts,  but 
the  parties  waive  a  Jury  trial  and  ' 
agree  that  the  court  may  assess  the 
damages  under  the  last  count,  suCh 
action  amounts  to  an  abandonment 
of  the  first  count.  Consolidated  Coal 
Co  T.  Peers,  206  ni.  621.  «S  NE  1066 
[aff  97  ni.  A.  188].  (2)  Where  a 
complaint  contains  inconsistent  claims 
in  contract  and  In  tort,  and  on  the 
trial  It  Is  stated  that  the  gravamen 
of  the  complaint  is  in  tort  and  the 
ease  Is  tried  on  that  theory,  plaintiff 
thereby  abandons  the  claim  In  con- 
tract, and  If  the  evidence  does  not 
sustain  tbe  alliums  bi  ti»rt>  the 

Digitized  by  VjOOglC 


1168  [IC.J.] 


ACTIONS 


[IS  4«r44 


late  after  verdict.'^' 

436]    (4)  Reanlsites  s 

plication  for  a  stay  of  pr 
affirmative  showing  of  fac 
court  in  granting  the  sav 

[$  436]    (5)  Notice, 
of  proceedings  should  or'" 
to  the  adverse  party,'' 
ex  parte  application, 
further  application  o' 
vided  such  stay  is  ii' 
allowed  by  statute  ii 
tions  it  is  provided 
of  court,'*"  staying 
number  of  days,  e: 
jHirty;^^  and  this 
limit  is  est'eedcd 
gate  of  a  series  o 
order  previously 
437]    b.  b 
eral.    An  orde; 
frround  of  anot! 
l)ef<>rc  issue  i 
stiiyod,^''  for  r 
mined  whetln 
snoh  eases, 
first  institut 
upon  the  111 
tiiis  (|tiesti(' 
granted  foi 
for,"  or  f  ( 

view  of  '  1 
making  thi 
Coal,  etc.. 
52  NE  1"! 
a  stay  w;i 
If  such 
"at  any 
"wouM  i; 

75.  \ 

76.  J 
558.  31 

[aj 
tion  r. 
make 
prima 
can  or 
Stay 
Mort 

Tf 
Se« 

T 
Ba- 
87; 
(K 


_  ,_•■_*«  upon  the 
-la  :aat  a  long 
11  rauws  a  pre- 
which  may 
»  ,1  :o  proceed." 

'D  wbat  length 
■  -^umpiion,'"  the 
.rtitieat  upon  the 
The  delay 
t  -jresumption  re- 
vived by  failing  to 
^d  and  proceeding 


ji'  Claim  to  Oonfer 

■^trily  held  to  be  per- 
, ,       -.'t  his  claim  in  order 
\a   lie  jurisdiction  of  a 
,  Itemed  to  have  limited 


his  claim  to  the  amount  sued  for,'"  and  to  l.i'.e 
abandoned  the  part  remitted.*^  This,  hovever,  i- 
obviously  the  abandonment  not  of  an  action  bat  o:  j. 
part  of  a  cause  of  action,"  particularly  as  a  r^mi^ 
sion  to  confer  jurisdiction  must  be  made  when 
action  is  instituted  and  not  afterward.** 

446]  4.  Effect  of  Abandonment."  Ordinar  lv 
an  abandonment  merely  of  the  proceeding  pend:  .- 
does  not  affect  the  cause  of  action  or  preclude  '.^t 
bringing  of  a  new  action,*^  but  the  abandonmeDt  i-: 
the  cause  of  action  Vill  preclude  a  snbseqaent  acti-  n 
for  the  same  cause."  It  has  also  been  held  tr.at  a 
personal  action,  once  suspended  by  the  voluntary- 
of  the  party  entitled  to  it,  is  forever  gone  and  di-- 
eharged." 

447]  E.  Pendfiucy  and  Termination."  An  ar- 

tion  is  said  to  be  pending  from  the  time  it  is 
tuted  until  it  is  finally  disposed  of;**  bnt  the  r-f- 


^-?'-  ivjL  384 
^•.twuifh  the 
^.tinJ  years 
,1,  -iLsti  was 
-   vulii  "ot  be 
^  iiicouiinued 
^        luaiAa  to 

Conery,  BO 

TVS  iMventeen 
.  . ,  )^  La,  Ann. 

.^nnon.  58  App, 
(t«  years). 


~"    t'oniisylvania  R. 

y»  \  1C6  (fifteen 
*  Viteuiua.  2  Watts  & 
■,>»is)'-   Schmidt  v. 
".■i.  Co.  564;  Bryan  V. 
>.    Cq.  (twenty- 
.jttoiiii    V.    Stt^-er.  1 
,;v-ririveii  yeiirs). 
N*riii.iiK>M  V.  Martlnes, 

•0  I  four  years). 
.,'a%.  M;iv,  i  Coldw.  44. 
^  ^,-,1    V     IMIk.    77  Tex. 
.      Mi I'ii  1  ^ -fl veara). 
.  l^ank  v. 

'va.  447  (eleven  years), 
joo  lilne  V.  Crawford,  12 


'^'""^lib.-iviiui  ni  rredltor  pros- 


,\   V.)  ir 
ona  uf  Beveral  plKln- 

'J^jiiinjil  »  »everanco  as  to 
I  a  ruiluT'e  to  pre- 

ii.i-    n'l:il    or   in  any 
'"V.yiu  mil''  pi'osi.-cutlon 
tJrloi   W    '"'iiit-y-flvf^  years, 
a  »~-y  sallatiii'tiiry  I'xplaiiation 
^^jU'^JJly    iiuiht  lie  lielii  ro  show 
:  *5*Jidjttroe»t  '""'■ilHT  proae- 

j  »P*^53rw»irriuU H  ilif  cfJurL  in  dls- 
from  lli<:  'lo'l;ct.  Punch- 
V  77  T,!)i.  104.  i:i  i^W  616. 
V-  Hhiinnon,  r,S  Apji.  Dlv. 
a  S<i3  (refuMal  of  leave  to 
arinK  v.  Pennsylvania  R, 
172.  .tr,  A  lOG  {Judgment 
HryHn  v.  Zimmerly.  16 
_     (("■'■['"t'lEi!   stay  of  pro- 
■  Piiin'liHrrt  V.  Delk,  77  Tex. 
W    SIS    (dtsmlseal  from 
tnla  Hxch.  Bank  v.  HaU, 
47   <dlBcontthiutnce  or- 

f  ov  AlndjMal  or  aoa- 
mUual  and  Nonsuit  [14 

^InilsMl  of  bill  in 
Cyc  462], 
Mai  of  lMT«  to 

t  and  RsTlval 


94  man  against  a  claim  in  suit  But  where 
a  plaintiff  taltes  no  steps  to  bring  bis 
suit  to  trial  for  a  long  period  of 
years  the  presumption  Is  that  it  has 
been  abandoned,  and  he  will  not  there- 
after be  permitted  to  proceed  with  the 
case.  And  if  he  attempt  to  do  ao,  the 
court,  on  the  application  of  the  de- 
fendant, will  grant  a  perpetual  stay 
of  proceedings  or  direct  the  case  to 
be  non  prossed."  Schmidt  v.  Hetm- 
berger,  21  Pa.  Co.  564.  (2)  It  would 
violate  all  of  the  analogies  of  the  law, 
and  give  to  a  false  claim  every  ad- 
vantage  which  it  Is  the  object  of 
limitations  and  presumptions  to  take 
from  It,  to  permit  a  party  to  institute 
an  action,  and  after  suffering  It  to 
He  for  a  long  period  of  time  revive 
it  with  the  same  effect  as  if  It  had 
been  prosecuted  with  diligence  from 
the  beginning.  Huffman  T.  Stlger,  1 
Pittsb.  (Pa.)  186. 

as.  Schmidt  V.  Heimberger,  21  Pa. 
Co.  664  (where  the  court  said:  "There 
appears  to  be  no  definite  rule  as  to 
Just  what  length  of  time  is  necessary 
to  work  such  a  presumption");  Huff- 
man V.  Stiger,  1  Pittsb.  (Pa.)  185. 
187  (where  the  court  said:  "What 
precise  length  of  timb  Is  required  to 
malce  this  presumption  full  and  com- 
plete, it  is  not  now  necessary  to  de- 
cide. Certainly  it  Is  less  than  twenty- 
seven  years" ) . 

fa]  .  Tin*  inwiffldwit. — It  has  been 
held  that  a  delay  of  seven  years  in 
bringing  an  action  to  trial  is  not 
sufllcfent  to  give  rise  to  a  presump- 
tion of  abandonment.  Schmidt  v. 
Heimberger,  21  Pa.  Co.  664. 

36.  Maynard  T.  May,  2  Coldw. 
(Tenn.)  44. 

[al  A  plalBtlS  la  not  toso  faoto 
cmi  of  oonrt  as  a  matter  of  law,  be- 
cause there  has  been  a  delay  of  sev- 
eral years  in  bringing  a  case  on  for 
trial.  In  such  cases  the  question  Is 
whether  under  the^  circumstances 
there  has  been  such  an  unreasonable 
delay  that  the  action  should  be  dis- 
missed. Hagood  v.  Riley.  21  S.  C.  143. 

87.  See  Maynard  v.  May,  2  Coldw. 
(Tenn.)  44. 

as.  Maynard  v.  May,  2  Coldw. 
(Tenn.)  44. 

[a]  WalTcr  of  dafuuM  of  abandon- 
mMttr— A  defense  of  abandonment 
based  on  laches  In  prosecution  of  suit 
can  be  made  only  by  motion  to  dis- 
miss or  appropriate  plea,  and  is 
waived  by  answer  to  the  merits.  Col- 
lins V.  North  British,  etc.,  Ins.  Co.,  91 
Tenn.  432,  19  SW  626.  See  also  Mc- 
Kenzle  v.  Cook,  113  Mich.  462,  71 
17*^7  868 

at.  See  Courts  [11  t^o  7811;  Jns- 
tlcea  of  the  Peace  [24  Cyc  4741. 

aa  Wooster  V.  McKlnley,  1  Kan. 
S17:  Knight  V.  Taylor.  131  N.  C  84. 
42  SE  637. 

[a]  A  fomal  rsmlaslon  la  BOt  ii*o- 
•MatTi  for  plaintiff  by  suing  In  a 
court  of  limited  Jurisdiction  and  de- 
manding an  amount  within  the  Jurls- 
dlotlon  of  that  court  limits  by  hla 
own  act  hla  powible  roooverjr  tq  tha 


sum  demanded,  and  in  legal  effort  t^- 
mits  the  excess  by  necessary  itnr! 
tion.  Knight  v.  Taylor,  131  N.  C 
42  SE  637. 

31.  Wharton  v.  King,  69  Ala.  3-  ' 
Carraway  v.  Burton.  4  H-jrr--  r, 
(Tenn.)  108;  McCormick  v.  Rtib;r.».r, 
2  Plnn.  (Wia)  276.  1  Chandl.  2^i. 

"To  hold  otherwise  would  b*  tc 
allow  a  creditor  to  split  up  h:s  li-:- 
mand,  and  carve  two  actions  out  .1 
one  contract,  without  the  act  and 
Sent  of  the  debtor."  Wharton  v.  Ki-S, 
69  Ala.  865,  368. 

[a]  But  an  laeSectnal  attempt 
met  up,  without  remitting  any  p.-. 
thereof,  a  counterclaim  for  an  er.'.  7« 
demand  which  exceeds  the  jurl^-<l::- 
tion  of  the  court  will  not  ivrecIiiOe  :k 
subsequent  action  to  recover  V~e 
same.  I4uicaster  Mfg.  Co.  v.  Colgt.te. 
12  Oh.  St.  S44. 

32.  See  cases  attpra  notes  30.  31. 
AeHom  uiA  eavae  of  Mtlea  dsfi£*d 

aad  UrttaffnlaheA  see  supra  il  l. 

38.    Brown  T.  Braun,  9  Ariz. 
80  P  323;  Mclntyxe  v-  Carriers.  IT 
Hun  (N.  Y.)  64. 

34,  Ob  awBzA  of  oosta  see  Co^u 
[11  Cyc  65]. 

Ob  Us  psbOobb  see  Lis  Pendens  [Z'j 
Cyc  1*7  of. 

Ob  rlgnt  to  appeal  see  Appeal  an-l 
Error  12  Cyc  659]. 

Oa  statnte  of  liaiitatloas  see  IJir..- 
tatlOBS  of  AoUOBS  [25  Cyc  1290,  UlT.' 

36.    Coffman   v.   Brown,  15 
125,  46  AmD  299.    Bee  also  Gonz^!'.: 
V.  San  Juan  Light  etc,  Co.,  IT  torto 
Rico  115. 

B  fleet  of  volnstery  dlsooattamaace, 
dismissal,  or  nonsuit  see  I>ifiTn!.''-i' 


and  Nonsuit  [14  Cyc  4203;  Judgnier.ts 
(23  Cyc  1136.  1140], 

[a]  Where  plaintiff  abaBdoat  est 
aotioa  and  institutes  in  Its  BU-.iii  i 
new  action,  his  rights  are  th^  s;  -,; 
as  if  the  original  action  had  not  b->-i 
brought.  Wells  v.  Goss,  110  La.  :iT. 
34  S  470. 

se.  Harris  v.  Preston,  10  Ark.  :■!; 
Barnard  v.  Daggett,  68  Ind.  305;  CcfT- 
man  v.  Brown,  15  Miss.  126,  45  ArO 
299;  Pinner  v.  Edwards,  6  Rand,  il' 
Va.)  675. 

Effect  of  retraatk  see  Dismissal  n-'l 
Nonsuit  [14  Cyc  392,  894];  Judgmecce 
[23  Cyc  1138]. 

37.  Thomas  v.  Thompson.  2  Jobn' 
(N.  T.)  471;  Cheetham  v.  Ward.  1  R 
&  P.  630,  126  Reprint  1102;  Fryer  v 
Gildrldge,  Hob.  10,  SO  Reprint  160.  But 
see  Com  v.  York,  9  B.  Mon.  (Ky.)  4v 

[a]  This  rule  has  hen  applied  in 
cases  where  a  creditor  appointed  his 
debtor  as  executor.  Thomas  v. 
Thompson,  2  Johns.  <N.  Y.)  471. 
also  cases  supra  this  note  m  support 
of  text  _ 

88.  Tor  paipose  of  aettoa  for 
snaUolonB  pgoseoatloa  see  llallcloiu 
Prosecution  [26  Cyc  66-66]. 

Tor  pnvose  of  avpeal  see  Appeal 
and  Error  [2  Cyc  586]. 

89.  Brown  v.  Fobs,  16  Ma  157,  Hi 
(where  the  court  said:  *^rhe  salt  iDU!>t 
be  regarded  asMBdiBK  &mn  its  flnt 
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varies  in.  different  juriBcUctions,  as  to  when  an  aetion 
is  deemed  to  be  oommenoed,*"  and  the  decisifms  are 
not  uniform  as  to  when  it  should  be  deemed  to  be 
terminated.*^  An  action  may  be  terminated  in  differ- 
ent ways  prior  to  the  time  at  which  it  wonld  Ic^eally 
terminate  if  duly  prosecuted  through  its  successive 
stages  i"  but  if  not  bo  terminated  it  is,  according  to 
some  decisions,  pending  from  the  time  of  its  com- 
mencement until  the  rendition  of  final  judgment 
therein,^   at  which  time  it  is  said  to  terminate;** 


while  according  to  other  decisions  it  does  not 
terminate  upon  the  rendition  of  judgment,**  but 
continues  pending  until  the  judgment  is  satis- 
fied.** Accordin^r  to  the  latter  view,  and  in  some 
jurisdictions  it  is  expressly  so  provided  by  stat- 
ute,*^ an  action  is  deemed  to  be  pending  ^m 
the  time  of  its  commeucement  until  its  final 
determination  on  appeal,*"  or  until  the  time  for 
an  appeal  has  passed/'  unless  the  ju^;ment  is 
sooner  satisfied.'^ 


ACnONUH  OSNEBA  HAXQEE  SUNT  8EB- 

VAITDA.^ 


AOTIO  FERflOHAXJS  MOBZTUB  OUM  PER- 
SONA.* 


Institution,  until  Its  final  termina- 
tion"): Ex  p.  Munford,  57  Mo.  608, 
S06  (where  the  court  said:  "When 
once  Instituted  It  Is  thenceforward 
pendlne,  In  every  Instant  of  time, 
until  finally  disposed  or').  See  also 
Ctlndenin  v.  Allen.  4  N.  H.  S85. 

WltMi  aotlon  oomnMnoM  see  supra 
SI  401-414. 

[a]  When  kotion  atUl  panOlny. — 
(I)  An  action  is  not  finally  disiwsed 
of,  but  is  still  pending',  although  a 
nonsuit  has  been  entered.  If  the  non- 
suit is  conditional  aad  to  be  taken 
off  in  case  plaintiff  shall  be  ready  for 
trial  by  a  certain  date  (Brown  v. 
Foss,  16  Me.  267);  (2)  or  although  a 
demurrer  to  the  complaint  has  been 
sustained.  If  with  leave  to  amend 
(Ex  p.  Munford,  B7  Mo.  603);  (8)  or 
although  the  case  has  been  dismissed 
from  the  docket,  if  not  absolutely, 
but  merely  to  relieve  the  docket  ana 
to  dispense  with  the  necessity  of  call- 
ing It  when  the  docket  la  called  (Dar- 
row  V.  Darrow,  159  Mass.  262,  34  NB 
70,  21  LRA  100);  (4)  nor  does  an 
action  cease  to  be  pending  because 
the  clerk  has  failed,  for  several 
terms,  to  place  It  upon  the  docket  or 
trial  calendar  (Lawrence  v.  Belver, 
81  Oh.  St.  175). 

40.  See  supra  19  401-414. 

41.  See  eases  Infra  notes  4S-60. 
4S.   Sea  Rice  v.  McOulley,  12  Del. 

226,  240.  21  A  240  (where  the  court, 
after  stating  what  constitutes  the 
commencement  and  termination  of  an 
action,  "regularly  prosecuted  and 
conducted  through  all  the  progressive 
stages,"  said:  "It  may,  however,  be 
terminated  in  various  ways  In  the 
mean  time"). 

[a]  -  Kodes  of  termlastloiu— (1) 
Upon  a  compromise  and  settlement  of 
a  cause  of  action  and  the  filing  of  a 
stipulation  discontinuing  the  action, 
the  cause  Is  out  of  court  so'  that  no 
further  step  can  be  taken  in  It.  East- 
man V.  St.  Anthony  Falls  Water  Pow- 
er Co.,  17  Minn.  48.  (2)  When  all  of 
the  opposing  interests  In  a  case  have 
become  vested  in  one  person,  the  suit 
becomes  a  nullity,  and  the  court  In 
which  such  suit  is  brought  will,  on 
motion,  strike  the  same  from  the  files, 
notwithstanding  the  suit  may  have 
been  originally  brought  In  good  faith. 
Harp  T.  Abbeville  Inv.,  etc.,  Co.,  108 
Ga.  168,  33  SE  9S8.  (3)  Under  ordi- 
nary circumstances  a  defendant  may 
at  any  stage  of  the  proceedings  ter- 
minate an  action  by  voluntarily  do- 
ing all  the  things  which  the  pleadings 
in  tbe  case  pray  the  court  to  compel 
him  to  do,  but  he  cannot  prevent  an 
adjudication  by  doing  any  lees.  Had- 
ley  V.  Standard  Oil  Co.,  218  Mo.  1.  116 
Sw  902.  (4)  Where,  pending  an  ac- 
tion, the  cause  of  action  la  fully 
•xtlngulBhed,  the  action  should  not 
be  allowed  to  proceed  merely  to  give 
an  opportanltr  to  enter  a  judgment 
for  coeta,  but  a  dlseharjra  In  oank- 
niptcy  does  not  of  Itself  fully  ex- 
tloffolsh  the  oauM  of  action,  but 
merely  afforda  a  defmss  which  de* 
fendant  may  use  or  not  as  ha  sees 
fit  Bank  of  Commerce  v.-Sniiott,  109 
Wis.  <4S.  8B  KW  417. 

PisoowttaiTianoe,  dlsmlssalf  or  aon* 
saH  see  Dismissal  and  Nonsuit  [14 
Cyo  420,  468]. 

4S.   Rlee  V.  Hc(^ulley,  12  DeL  22$, 


SI  A  240;  Turner  -w.  Norrls,  SE  Me. 
112;  Holland  v.  Foz.  S  EL  &  B.  977. 
985,  77  ECL  877,  118  Reprint  1407 
("till  final  Judgment  has  been  pro- 
nounced and  entered  up"). 

41.  TIchenor  v.  Collins,  45  N.  J. 
L.  12$.  124  (where  the  court  said: 
"Now  the  technical  legal  termination 
of  an  action  Is  the  judgment.  All 
subsequent  writs,  whether  of  execu- 
tion or  scire  facias,  are  new  proced- 
ures although  founded  upon  the  Judg- 
ment. A  suft  till  Judgment  Is  properly 
called  an  action,  but  not  after").  See 
also  Iowa  Sav.,  etc.,  Assoc.  v.  Chase, 
118  Iowa  51,  »1  NW  807. 

[a]  After  rendltton  of  a  psrsonal 
jadfueut  In  an  action  on  a  promissory 
note,  the  action  is  terminated  and  the 
court  cannot  thereafter  permit  an 
amended  petition  to  be  filed,  alleglne 
the  return  of  execution  unsatisfied,' 
and  seeking  to  have  certain  lands  sub- 
jected to  the  Judgment.  Kendall  v. 
Carter,  8  KyLi  879. 

[b]  la  ejeotmant,  where  there  has 
been  a  verdict  and  Judgment,  and  a 
motion  to  set  aside  and  annul  the 
same  has  been  dismissed,  and  a  writ 
of  possession  awarded,  the  case  Is 
ended  and  the  court  has  no  Jurisdic- 
tion thereafter  to  adjudicate  upon 
the  independent  rights  of  persons  not 
parties,  at  the  Instance  of  the  officer 
charged  with  the  execution  of  the 
Judgment,  who  is  aeeklng  Instructions 
from  the  court  as  to  how  he  shall  per- 
form his  ministerial  duties.  DlCKln- 
Bon  T.  Huntington,  185  Fed.  703,  109 
CCA  523  [aff  156  Fed.  700]. 

[c]  Betaatlon  of  case  on  do«ket>— 
A  case  should  not  be  retained  upon 
the  docket  after  tbe  rendition  of  final 
judgment  therein.  Kinsler  v.  McMil- 
lan, 1  A.  K.  Marsh.  (Ky.)  480;  Ken- 
dall V.  Carter,  8  KyL  879. 

4fi.  Campbell  v.  Hadley,  4  F.  Cas. 
No.  2,858,  1  Sprague  470;  Anderson  v. 
Schloesaer,  IBS  Cal.  219,  94  P  886; 
Scherrer  v.  Canesa,  38  Lia.  Ann.  814: 
Wegman  v.  Chllds.  41  N.  T.  169.  1$I 
(where  the  court  said:  "I  think  the 
suit  must  be  regarded  as  pending, 
whether  the  same  has  proceeded  to 
final  judgment  or  not.  provided  any 
further  jTudlclal  action  may  be  re- 
quired in  the  suit").  Seo  also  eases 
Infra  notes  46-50. 

[a]  "Vhe  objeot  of  a  sntt  Is  not 
merely  to  procure  a  barren  Judicial 
recognition  of  a  legal  right,  but  It  is 
to  preserve  and  to  enforce  that  right, 
whether  it  has  reference  to  the  pay- 
ment of  money,  to  the  ownership  or 

Siossession  of  property,  or  to  the  en- 
oyment  of  some  privilege  or  advan- 
tage." It  is  therefore  improper  to 
say  that  a  suit  la  ended  and  Is  not 
pending  when  the  claim  Is  still  alive 
and  unsatisfied,  and  the  purpose  of 
the  suit  has  not  been  accomplished. 
Accordingly,  although  Judgment  has 
been  rendered  an  action  is  stUl  pend- 
ing. If  the  Judgment  has  not  been  sat- 
isfied, and  a  proceeding  to  revive  the 
Judgment  Is  not  a  new  suit,  but  sim- 
ply a  proeeedlnr  In  the  same  suit  to 
oonttntie  and  keep  alive  the  Judgment 
rendered  therein  and  to  furnish  proof 
that  it  has  not  been  satisfied  or  ex- 
tinguished. Scherrer  v.  Canesa,  32 
La.  Ann.  314,  317. 

46.  XJ.  S. — Mitchell,  etc..  Furniture 
Co.  T.  Sampson,  40  Fed.  206;  Camp- 


bell T.  Hadley,  4  F.  Gas.  Na  2,268,  1 

Sprague  470. 

Ina. — Gates  v.  Newman,  18  Ind.  A. 
392,  4«  NE  654. 

La. — Scherrer  v..  Canesa.  33  La. 
Ann.  214. 

^^MUuL— Lough  V.  Pitman,  26  Minn. 

N.  Y.— Wegman  v.  Chllds.  41  N.  T. 
159. 

N.  C. — Mauney  v.  Pemberton,  75  N. 

0.  219.  821  ("until  the  Judgment  or 
decree  Is  performed"). 

'  [a]  AotloB  stlU  pendlnT'— (1)  An 
action  Is  stjll  pending  after  Judg- 
ment, where  successive  scire  facias 
condltlonl  have  been  issued  but  not 
fully  aatlsBed.  Oates  v.  Newman,  18 
Ind.  A.  302,  46  NE  654.  (2)  Where  a 
party  recovers  Judgment  and  dies, 
and  the  action  Is  one  which  does  not 
abate,  the  action  is  still  pending  If  Uie 
Judgment  has  not  been  In  any  way 
satisfied  or  extinguished.  Lough  v. 
Pitman,  25  Minn.  120. 

rb]  Jsrlsdlotlon  of  oonrt  aftss 
jndginent. — (1)  "The  Jurisdiction  of 
a  court  Is  not  exhausted  by  the  rendi- 
tion of  Its  judgment,  but  continues 
until  that  Judgment  shall  be  satisfied. 
Many  questions  arise  on  the  process 
subsequent  to  the  Judgment,  in  which 
jurisdiction  is  to  be  exercised."  Way- 
man      Southard.  10  Wheat.  (U.  S.) 

1,  22,  6  L.  ed.  262.  <2)  As  an  action 
Is  not  terminated  until  the  Judgment 
has  been  satisfied,  the  court  has  Ju- 
risdiction of  all  proceedings  conse- 
quent upon  the  Judgment  to  obtain 
satlafoctlon.  Campbell  v.  Hadley.  4 
F.  Cas.  No.  2,358,  1  Sprague  470.  (3) 
But  the  court  cannot  after  final  Judg- 
ment hold  a  case  open  for  any  further 
adjudication  on  the  merits.  St.  Louis 
v.  Crow-  171  Mo.  272,  71  SW  132: 
Ball  v.  Peper  Cotton  Press  Co.,  141 
Mo.  A.  26,  121  SW  798. 

[c]  After  exeeotlon  and  saUsfao- 
UoB  of  the  Judgment,  the  action  has 
served  Its  purpose  and  cannot  prop- 
erly be  said  to  be  any  longer  pending. 
Badger  v.  Gilmore,  37  N.  H.  457. 

417.  Anderson  v.  Schloesser,  158 
Cal.  219,  94  P  885;  Vermont  Marble 
Co.  v.  Black,  128  Cal.  21,  65  P  699; 
Lough  V.  Pitman.  25  Minn.  120. 

48.  Anderson  v.  Bcbloessar,  1 53 
Cal.  219,  94  P  886:  Vermont  Marble 
Co.  v.  Black,  123  Cal.  21,  55  P  599; 
Lough  V.  Pitman,  25  Minn.  120;  In  re 
Egan.  24  a  D.  801,  123  NW  478. 

49.  Anderson  t.  Sehloessen  168 
Cal.  219,  94  P  886;  Lougb  t.  Pitman, 
26  Minn.  120. 

BO.  Vermont  Marble  Co.  T.  Black, 
128  Cal.  21,  56  P  599. 

[a]  Vanunt  of  money  Into  oeaxt. 
•—Where  judgment  by  default  Is  ren- 
dered against  a  deceased  person,  and, 
pending  an  appeal  by  tbe  adminis- 
trator from  a  motion  to  vacate  the 
Judgment.  proi>erty  of  tbe  estate  is 
sold  under  execution  Issued  ui>on  the 
Judgment,  and  the  proceeds  paid  Into 
court  to  await  the  determination  of 
the  action,  the  Judgmmt  Is  not  satis- 
fled  so  as  to  terminate  the  action 
within  the  meaning  of  the  statute. 
YamMit  MarUe  Co.  v.  Black,  123  Cal. 
21.  66  P  689. 

.  1.  A  maxim  meaning  "The  kinds  or 
varieties  of  actions  are  especially  to 
be  preserved."   Bunill  L.  P. 

8.  ▲  maxim  meaning  "Ji^  nertooal 
Digitized  by 
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to  diBmiss,*^  and  the  case 
dpeket,**  it  has  also  beeT> 
delay  in  bringing  a  <>:• 
sumption  that  it  hn 
justify  the  court  1' 
There  ia,  howe^ 
of  time  will  ' 
qaeetion  bei' 
eireumstani 
may  also 
butted,^^ 
interpos' 
to  triiO 


*^.\,iU8,  ETC—ACT  OP  GOD 


KOK 
.>».\0  LOOUPLE- 

i  quality  of  act- 

.  s  <    u  the  course  of  a 
^.lative  or  otherwise; 
.levuuon,  the  celebration 


•..  > .   A  law  mode  by  a  legiala- 


Jn:  ^      the  peraon." 

jt   !4(ewart  V.  Baltl- 
•oS  V.  &  446.  447, 
.  i-^l.  »3T:  Patek  V. 
vu-..  Co..  1B4  Fed. 
s  V         n  LRANS  273  ; 
.  .  -.i.U'ii  Interatate  R.  Co., 
>;4.  Miller  v.  Nuckolls, 
,     ..v<i.       SW  S8,  US  AmSR 
K    .'ik.-.  313;  Fowdea  v.  Pacific 
.  ...  »>hlp  Co.,  149  Cal.  161,  163, 
.\    Moore  V.  Pywell,  28  App. 
'  S13.  319;  U.  S.  Electric  Light- 
,Nv  V.  Sylllvan,  22, App.  (D.  C.) 
I,    it    KlnK  V.  Southern  R.  Co.,  126 
,     .HI,   7»7.  66  SB  966,   8  LRANS 
.•t    Schley  V.  Dixon,  24  Oa.  273.  279, 
t    ViitP   131 :   Bishop  V.   Lokane,  6 
■Hwall  661,  667;  Bnine  v.  Welte,  126 
!U  .V.  541,  643  ;  Stewart  v.  United  Klee- 
ii'lo  LlKht,  etc.,  Co.,  104  Md.  332,  384, 
.\  4»,  118  AmSR  410,  8  LRANS  884 ; 
Oaaey  V.  St.  Loula  Transit  Co.,  116  Mo. 
A.  336.  341,  91  SW  419 ;  Strode  v.  St 
l.oulB  Tranalt  Co.,  (Mo.  A.)  87  SW  976, 
»*(!:  In  re  Gordon.  18S  N.  T.  471.  477. 
7»  NK  722,  10  LRANS  1089  ;  Wyatt 
V.  Hall's  Portrait  Studio.  71  Mlsa  199, 
800,  138  NYS  247  ;  State  v.  McMaster, 
13  N.  D.  68,  67,  99  NW  68;  ScheU  v. 
YounKstown  Iron  Sheet,  eta,  Co.,  26 
Oh.  Clr.  Ct.  209.  213 ;  Qallasher'e  Eat, 
10  Pa.  Dist  733,  736.  82  PlttabLegJ 
161 ;  Pennington  v.  QlUasple,  63  W.  va. 
641,  668,  61  BE  416 ;  Harrlgan  v.  Oil- 
chriat,  121  Wla  127.  340,  99  NW  909  ; 
Story  V.  Sheard,  [1892]  2  Q.  R  615. 
617  ;  Flnlay  v,  Chlmey,  20  Q.  B.  D. 
494,  498  ;  Read  v.  Great  Eastern  R. 
Co.,  L.  R.  3  Q.  B.  666.  6S8 ;  In  re  Dun- 
can, [1899]  1  Ch.  887,  888  ;  Blyth  v. 
Fladgate,    [1891]    1    Ch.    337.  366; 
Phillips  V.  Homfrur,  24  Ch.  D.  439, 
441 ;  Lansdowne  v.  Lansdowne,  1  Madd, 
116,  139,  66  Reprint  44;  Watkerton  v. 
Erdman,  23  Can.  S.  C.  362.  S66;  Mon- 
ashan  v.  Horn,  7  Can.  S.  C  409,  441 : 
Green  v.  Britlah  Columbia  Electric  R. 
Co.,  IS  B.  C.  199.  302;  McHugh  v. 
Grand  Trunk  R.  Co.,  2  Out  L.  600, 
601 :  Monohan  v.  Oke.  1  Ont.  A.  268, 
271 :  Udy  V.  Stewart,  10  Ont.  591,  602  ; 
Leslie  V.   Calvin,    9   Ont.    207,  209; 
I>avy  V.  Myers,  Taylor  (U.  C.)  89,  111: 
Calms  V.  Ottawa  Water  Comrs.,  25 
U.  C.  C.  P.  551.  557  ;  Cameron  v.  Mllloy, 
22  U.  C.  C.  P.  331,  333 ;  Ball  v.  Good- 
man. 10  U.  C.  C.  P.  174,  175 ;  Dupont 
V.  Quebec  Steamship  Co.,  11  Que.  Super. 
188,  193  ;  Carlston  v.  Municipal  Coun- 
cil, 6  Newfoundl.  609.    See  also  Abate- 
ment and  Revival  ante  |  303  et  seq. 

3.  A  maxim  meaning  "A  penal  ac- 
tion Is  not  given  against  an  heir,  un- 
less. Indeed,  such  heir  Is  benefited  by 
the  wrong."    Wharton  L.  Lex. 

4.  A  maxim  meaning  "Every  action 

Eroceeds  In  Its  own  course."  Burrill 
.  D. 

5.  Webster  New  Int.  D. 

AttO.vt  tnat  see  Trusts  [S9  Cyc  31]. 
[a]    "AAtlT*  tnudsera,"  as  used  In 
statute  requiring  corporations  engaged 
In  active  business  to  make  annual  re- 
port to  the  secretary  of  state  means 
Uie  exercise  of  corporate  powers,  the 
*-"       *  ""-'we  things  which  the  cor- 
T  Its  charter  authorized 
Rose^  207  in.  358,  367. 

SMmbar  of  th*  poUos 

Aerson  t.  Provtaawe 
6  R  I.  4<k  S7  A  1017. 


[c]  AeMn  .  . 
ordered  into  active  service  for  military 
Instruction  In  camp  are  not  In  active 
service  witltln  the  meaning  of  a  statute 
providing  that  commissioned  officers 
shall  be  entitled  to  certain  pay  when 
employed  In  active  service.  Bryant  v. 
Brown,  98  Ky.  211,  S3  SW  741,  17  KyL 
801.  (2)  In  State  v.  Peake.  22  N.  D. 
467,  466,  136  NW  1S7,  40  LRANS  364. 
the  court  said  :  "That  the  terms  'actual 
service'  and  'active  service,'  as  used  In 
the  Constitution  and  Military  Code, 
mean  service  in  time  of  war  or  public 
danger,  etc.,  is  clear." 

[d]  AouTe  Tlffllanoe  is  a  relative 
term,  and  what  it  is  depends  upon  the 
facts  appearing  In  each  case.  Active 
diligence  does  not  require  the  com- 
mencement of  an  action  to  obtain  pos- 
session of  property  which  the  executor 
clalma  belongs  to  the  estate,  although, 
at  the  same  time,  be  does  not  know 
how  he  can  prove  that  the  property 
does  belong  to  It,  and  he  Is  also  advised 
by  his  counsel.  In  good  faltb,  that  he 
cannot  make  such  proof  and  be  really 
believes  it  O'Connor  v.  Olflord,  117 
N.  Y.  276,  22  NE  1036. 

[e]  "AotlTely  employed"  not  •QVl'V- 
alent  to  "aotnallr  •inplojrad.'^U.  8. 
v.  Hoyt.  1B8  Fed.  162.  167. 

S.    Escrlche  Dlcclonarlo. 

7.  Bouvter  L.  D.  [quot  Peo.  v. 
Tlphalne.  18  HowPr  (N.  T.)  74,  77, 
3  Park.  Cr.  241].  See  Act  ante  p  912; 
Statutes  [36  Cyc  962,  963.  1196]. 

8.  See  Bill  of  Attainder  [5  Cyc 
706]. 

9.  See  Bankruptcy  [K  Cyc  238,  S41, 

242]. 

10.  Wharton  L.  Lex.  See  also  In 
re  Glazier,  195  Fed.  1020,  1021;  In  re 
Kassel,  196  Fed.  492,  116  CCA  402: 
Colston  v.  Austin  Bun  MIn.  Ca,  194 
Fed.  929.  935.  114  CCA  666:  In  re 
DonneUy,  193  Fed.  766,  761 :  In  re  R. 
L.  Xtadke  Ca.  193  Fed.  735,  788;  In  re 
Putman,  193  Fed.  464,  473  ;  In  re  Amer- 
ican Guarantee,  etc.,  Co..  192  Fed.  406, 
406 :  In  re  Crafts-Rlordon  Shoe  Co.. 
186  Fed.  931,  933;  In  re  Federal  Lum- 
ber Co.,  185  Fed.  926,  929;  In  re  Bos- 
ton, etc.,  Hm.  Co.,  181  Fed.  422 ;  United 
Surety  Co,  v.  Iowa  Mfg.  Co.,  179  Fed. 
56,  58,  102  CCA  623;  Exploration  Mer- 
cantile Co,  V.  Pacific  Hardware,  etc.. 
Co..  177  Fed.  825.  8<0,  101  CCA  39; 
In  re  Wlndt  177  Fed.  584,  586  ;  In  re 
Perlhefter.  177  Fed.  299,  303 ;  In  re 
Smith,  176  Fed.  426,  434  ;  In  re  Hudson 
River  Electric  Power  Co.,  173  Fed.  934, 
940 ;  In  re  Edward  Ellsworth  Co.,  173 
Fed.  699.  700 ;  In  re  Southern  Steel 
Co..  169  Fed.  702,  706  ;  In  re  Larkln, 
168  Fed.  100.  101;  In  re  Golden  Malt 
Cream  Co.,  164  Fed.  326,  328.  90  CCA 
268 ;  In  re  Pickens  Mfg.  Co.,  158  Fed. 
894,  895  ;  Roberts  Cotton  Oil  Co.  v. 
Morse,  97  Ark,  513,  620,  135  SW  $34  ; 
Rogers  v.  Abbot,  206  Mass.  270,  92 
NB  472,  138  AmSR  394  ;  Harklns  v. 
Murphy,  61  Tex.  Civ.  A.  668,  112  SW 
136. 

U.    See  Act  ante  p  912;  Statutea  [16 
Cyc  592,  963.  1196]. 
13.    Abbott  L.  D. 

[a]   Act  and  atatat*  mrmamjmamm. 

—Where  a  count  in  an  Indictment  con- 
cluded "contrary  to  the  true  Intent  and 
meaning  of  the  act  of  the  congress." 
it  was  held  that  the  words  "act  of  tbe 
ctmgress"  are  as  strong  and  unequivo- 
cal as  ■%tatute  of  the  congress."   u.  S. 


AOT  OF  BAMEKUPTOT.*  An  act  die  eommis- 
sion  of  which  hy  a  debtor  renders  him  liable  to  be 
adjudged  a  bankrupt."* 

AOT  OF  OQMOfiESg,  OF  THE  LBOISIiATDBE. 
or  OF  PABTJAlfKNT."  A  term  usually  emploje^ 
as  meaning  a  law  passed  by  either  legialative  body; 
or  as  equivalent  to  statute. 

AOT  or  OOD."  li  1]  A.  Definitum.  \niai  ii 
meant  precisely  by  the  expression  "aet  of  God*'  has 
undei^ne  much  diseussion^^  and  the  term  has  re- 
ceived a  variety  of  definitions  differing^  rather  in 
their  mode  of  expression  than  in  the  snbstanee  of 
their  signification."' 

(1)     Militia   V.  Smith.  27  F.  Caa.  No.  lt.SSS.  2  Maacm 

143. 

[bl  The  wezda  "MM  at  VuUa- 
mmt"  in  the  deOoltlon  cla.use  of  i-.^ 
Settled  Land  Act  (1882)  }  2  subs  l.  a.rr 
not  confined  to  private  acts  of  Par;iA- 
menL  but  Include  general  acts,  such  a^' 
the  Thellusson  Act.  Vine  v.  Ralelgt. 
[1896]  1  Cb.  27. 

13.  Cross  retersnoes  see  Infta 
note  76. 

14.  Klrby  v.  Wylle,  108  Md.  Ml 
613,  70  A  218.  129  AmSR  451.  *: 
LRANS  129:  Cormack  v.  Xew  Torfc. 
etc..  R.  Co.,  196  N.  T.  442.  447.  90  SE 
56,  24  LRANS  1209,  17  AnnCas  ii9 : 
Michaels  v.  New  York  Cent.  R.  Co^  M 
N.  T.  664,  670.  86  AmD  416  ;  Gordon  t. 
Little,  8  Serg.  ft  R.  (Pa.)  533.  662.  II 
AmD  632  ;  Ewart  v.  Street.  18  S.  C.  L. 
157,  161,  23  AmD  ISl ;  Knhnla  v.  Levis 
River  Boom,  etc.,  Ca,  51  Wmah.  IH. 
199,  98  P  666. 

[a]  '•Ths  Mfllwt  va*  of  tba  t«tm 
act  of  Ood,  that  we  can  And  In  our 
books  iB  by  Sir  Eklward  Coke.  1  Coke 
9Sb,  97b,  76  Reprint  206.  In  1S3I.  in 
Shelly's  Case,  speaking  of  tbe  death  of 
a  man,  and  he  seems  to  have  been  foci 
of  It,  for  he  uses  it  often  aXterwarl^ : 
Blumfleld's  Case,  6  Coke  86b,  8Ta.  77 
Reprint  186 ;  Laughter's  Case.  &  C»ke 
21b,  22a.  77  Reprint  82 ;  1  Inst.  SOCm. 
also  meaning  death,  and  Keisrhle^'j 
Case.  10  Coke  139a,  139b.  77  Reprint 
1136,   23  ERC  811,   Where    It   Is  ap- 

{ tiled  to  a  sudden  tempest  break- 
Dg  down  sea-walls,  and  refers  to 
the  statute  where  the  term  is  In- 
evitable dangers  or  necessity,  -wlthost 
any  fault  of  him  who  is  bound  lo  re- 
pair. Moreover,  Coke  used  tbe  phra-^. 
the  act  of  God  excuse^  sis  e<:'.Jv- 
alent  to  impotentia  excnsat  leeem.  atl 
also  as  equivalent  to  an  accident 
which  is  *so  inevitable  that,  by 
providence  or  Industrj*  of  him  who  1< 
pound,  It  can  t>e  prevented,'  or,  as  In 
Shelley's  Case,  supra,  "which  no  in- 
dustry could  avoid  nor  policy  pre\«::' 
Again,  he  uses  the  phrase  in  isoi.  u 
applicable  to  a  sudden  storm :  Blri  t. 
Astcock,  2  Bulst  280,  80  Reprint  li::; 
Le  Case  de  Gravesend-Bar^e.  1  EoP- 
79,  81  Reprint  341 ;  and  certainly  ihit 
is  one  of  the  many  kinds  of  lnei-1tah'.e 
accidents  that  may  be  so  describrl 
The  phrase  act  of  God,  is  used  by  other 
judges  In  1629,  Williams  v.  Hide.  Pata. 
548,  81  Reprint  1214;  Williams  v. 
Lloyd,  W,  Jones  179,  82  Reprint  95.  as 
applicable  to  the  death  of  a  hor^^e,  b 
deciding  that  the  death  of  a  twrrowrf 
horse  excuses  the  return  of  hina  :  aM 
again.  In  1718,  It  means  a  tempe^i; 
Amies  V.  Stevens,  Str.  128.  92  Reprint 
428.  It  Is  used  also  by  the  Judcres  is 
Coggs  V.  Bernard,  2  Id.  Raym.  909  9! 
Reprint  107,  5  ERC  247,  In  1704;  be! 
they  do  not  define  their  tneanlne  in 
using  it,  and  the  case  did  not  rcquin 
It,  and  they  give  no  Indication  th&t 
they  attached  to  It  any  other  tlfan  what 
had  been  its  usual  meaning.**  Loorff. 
C.  J.,  In  Hays  v.  Kennedy.  41  Pa.  JTl 
380,  80  AmD  627. 

16.  Klrby  v.  Wylle,  lOS  Md.  501. 
S13,  70  A  213,  129  AmSR  451.  21 
LRANS  129 ;  New  Brunswick  Steam- 
boat, etc.,  Transp.  Ox  v.  Tiers,  24  N. 
J.  L.  697,  714.  64  AmD  S»4  (per  Haloes, 
J.)  ;  Cormack  v.  New  York,  etc..  R 
Co..  196  N.  T.  442,  447.  »0  NE  SC.  24 
LRANS  1209. 
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In  a  popular  nvnM  every  oceurrence  is  mediately 
or  immediately  an  act  of  Gtid.'^ 

As  a  legal  term  the  expression  bears  a  much  more 
restricted  meaning,^'  and  is  not  susceptible  of  accu- 
rate and  comprehensive  definition  nor  is  a  precise 
definition  required  in  the  administration  of  justice." 

According  to  Lord  Mansfield,  by  **act  of  God"  is 
meant  a  natural  necessity,  which  could  not  have 
been  occasioned  by  the  intervention  of  man,  but 
proceeds  from  physical  causes  alone,  such  as  violence 
of  the  winds  or  seas,  lightning,  or  other  natural 
accident." 

Tbe  phrase  has  been  otherwise  defined  aa  an  event 
which  could  not  happen  by  the  intervention  of  man, 
such  as  a  death,  storm,  earthquake^  extraordinary 


flood,  etc.;'*  such  inevitable  accident  as  cannot  be 
prevented  by  human  care,  skill,  or  foresight,  but 
results  from  natural  causes,  such  as  lightning  and 
tempest,  floods,  inundation,  etc.;^  any  accident  pro* 
duced  by  physical  causes  which  are  irresistible,  such 
as  lightning,  storms,  perils  of  the  sea,  earthquakes, 
inundations,  sudden  death,  or  illness;^'  an  act  of 
nature  which  implies  entire  exclusion  of  all  human 
agency;"  an  irresistible  disaster  which  results  from 
natural  causes  and  is  in  no  sense  attributable  to 
human  agency;^  something  superhuman  or  some- 
thing in  opposition  to  the  act  of  man;^**  an  accidental 
or  providential  event,  which  human  foresight  could 
not  foresee  or  guard  against;"  a  natural  cause,  the 
effect  of  which  cannot  be  prevented  by  the  exercise 


V.  Lewis  River  Boom,  etc.,  Co.,  61 
Wash.  196,  199,  98  P  66fi. 

16.  Tompkins  v.  The  Dutchess  of 
Ulster,  24  P.  Caa.  No.  14,087a;  Doster 
V.  Brown,  25  Qa.  24.  26,  71  AmD  153 ; 
KIrby  V.  Wylle,  108  Md.,  501,  513,  70  A 
213,  129  AmSR  451,  21  LRANS  129; 
Uerrltt  v.  E^arle,  29  N.  T.  116,. IIS,  86 
AmD  292 ;  Nlblo  V.  BeDsse,  44  Barb. 
(N.  T.)  54,  62;  Reaves  v.  Waterman, 
29  S.  C.  L.  197,  207.  42  AmD  364  ;  Oor- 
don  V.  Buchanao,  6  Yerg:.  (Tenn.)  71, 
82;  Forward  v.  Plttard,  1  T.  R.  27. 
31.  90  Reprint  953,  1  ERC  216.  LoM 
Mansfield  says,  in  Forward  v.  Plttard, 
1  T.  R.  27,  33  tquot  Nlblo  v.  Blnsse,  44 
Barb.  (N.  Y.J  54,  62],  "Every  thing  Is 
the  act  of  Qod  that  happens  by  Hie 
permission  *  every  thing,  by  His  knowl- 
edKB."  In  Nugent  v.  Smith.  1  C.  P.  D. 
423,  436,  X  £RC  218,  the  court  said : 
"The  rain  which  fertilises  the  earth 
and  the  wind  which  enables  the  ship 
to  navigate  the  ocean  are  as  much 
within  the  term  'act  of  Ood'  as  the  rain- 
fall  which  causes  a  river  to  burst  Its 
banks  and  carry  destruction  over  a 
■whole  district,  or  the  cyclone  that  drives 
a  ship  against  a  rock  or  sends  it  to  the 
bottom,  Tet  the  carrier  who  by  the 
rule  la  entitled  to  protection  In  the 
latter  case,  would  clearly  not  be  able 
to  claim  It  In  case  of  damage  occurring 
in  the  former," 

17.  Ewart  v.  Street,  18  S.  C.  U  1B7, 
SS  AmD  131. 

ta]  la  a  Iwoad^ana  oompMhmalT* 
■■«■>,  "the  expression  .  .  in- 
cludes many  acta  which  the  law  does 
not  recognize  as  sufficient  to  exempt 
from  reflponsibtllty.  To  the  Christian 
mind  many  events  and  occurrences  may 
be  ascribed,  either  mediately  or  im- 
mediately, to  an  act  of  God,  which  the 
law  would  not  regard  as  such."  Kirby 
V.  Wylle,  108  Md.  BOl,  512,  TO  A  213, 
129  AmSR  461,  21  LRANS  129. 

IS.  I?ergus8on  v.  Brent,  12  Md.  9, 
21.  71  AmD  682  [quot  Kixby  v.  Wylle. 
108  Md.  501.  513,  70  A  818,  129  AmBR 
451.  21  UlANS  129]  ;  Ewart  V.  Street, 
18  S.  C.  U  157,  28  AmD  181. 

19.  Ewart  v.  Street,  18  S.  C.  L.  167, 
23  AmD  181. 

In  Olsen  v.  Meyer,  46  Nebr.  240,  243, 
84  NW  954,  It  was  said:  "According 
to  the  modern  understanding  of  the 
law.  we  are  not  required  to  seek  for 
a  precise  definition  of  the  term  'act  of 
God,*  but  rather  to  ascertain  the  kind 
or  character  of  events  which  are  within 
the  contemplation  of  Oie  parties,  or 
which  may  be  reasonably  anticipated 
to  occur," 

30.  Trent,  etc,  Nav.  Co.  v.  Wood, 
4  Dougl.  287,  290,  26  BCL  479,  99  Re- 
print 884 :  Forward  v.  Plttard.  1  T.  R. 
27.  28,  99  Reprint  968,  1  ERC  216. 

[a]  This  OaflnltloB  has  iMaii  bald 
to  1M  as  Moaxate  and  speciflc  as  per- 
faaps  any  that  could  be  given.  Klrby 
V.  "WyUe,  108  Md.  501.  611.  70  A  218, 
129  AmSR  461,  21  UtANS  129.  And 
haa  been  adopted  In  numerous  de- 
cisions. Clay  County  v.  Slmonsen,  1 
Dak.  408,  483,  46  SW  602 ;  Klair  v. 
Philadelphia,  etc.,  R.  Co.,  26  Del.  274, 
302.  78  A  108B;  Klrby  v.  Wylle.  108 
Md.  601.  513,  70  A  218.  129  AmSR  451, 
21  LRANS  129  :  New  Brunswick  Steam- 
boat. etc.1  Transp.  Co.  v.  Tien,  84  N.  J. 


L.  697,  700,  64  AmD  394;  Cormack  v. 
New  York,  etc,  R.  Co..  196  N.  Y.  442, 
447,  90  NE  56,  24  LRAN3  1209,  17 
AnnCas  949;  Merritt  v.  Earle,  20  N.  Y. 
115,  116.  86  AmD  292  ;  Nlblo  v.  Blnsse, 
44  Barb.  (N.  Y.)  54,  62;  McKlnley  v. 
Jutte.  230  Pa.  122,  125,  79  A  244, 
AnnCasl9l2A  452  and  note;  Hays  v. 
Kennedy,  41  Pa.  378,  380,  80  AmD  627  ; 
Reaves  v.  Waterman,  29  S.  G.  L.  197, 
206,  42  AmD  364  ;  Kuhnis  v.  Lewis 
River  Boom,  etc.,  Co.,  51  Wash.  196, 
199,  98  P  665.  See  also  2  Oreenleaf 
Bv.  (14th  ed>  I  209  [clt  Klrby  v.  Wylle, 
108  Md.  601,  613,  70  A  213,  129  AmSR 
457,  21  LRANS  129  and  note]. 

ai.  The  SL  Oeoi^,  96  Fed.  172,  177  : 
Indiana,  etc.,  R.  Co.  v.  Hawkins,  81 
111.  A.  670.  571  [clt  1  Rapalie  ft  L.  !<. 
D.  18] ;  New  Brunswick  Steamboat, 
etc,  Transp.  Co.  v.  Tiers,  24  N.  J.  I* 
697,  714,  6*  AmD  394  ;  Merritt  v.  Earle, 
29  N.  T.  115,  116,  86  AmD  292  ;  Red- 
path  v.  Vaughan,  52  Barb.  (N.  Y.)  489. 
499  ;  Nlblo  v.  Blnsse,  44  Barb.  (N.  Y.) 
64,  62 ;  McArthur  v.  Sears,  21  Wend. 
(N.  Y.)  190,  197;  Ewart  v.  Street,  18 
S.  C.  L.  167,  162.  23  AmD  131  ;  McQraw 
V.  Baltimore,  etc.  Co.,  IS  W.  Va.  361, 
864,  41  AmR  696. 

[a]  "In  leral  aooeptatton,  the  act 
of  Ood  Is  such  an  act  as  could  not 
happen  by  the  Intervention  of  man. 
Every  other  kind  of  Impossibility,  the 
law  requires  of  every  man  ...  to 
provide  against  In  his  contract"  or  to 
perform  hia  contract  or  work  notwith- 
standing the  casualty.  Nlblo  v.  Blnsse. 
44  Barb.  <N.  Y.)  54,  62  [quot  Kuhnis 
V.  Lewis  River  Boom,  etc.,  Co.,  61 
Wash.  196,  19».  88  P  666]. 

aa.  Klair  v.  Philadelphia,  etc,  R. 
Co..  26  Del.  274.  808,  78  A  1086:  Car- 
penter V.  Baltimore,  etc.,  R.  Co.,  22 
Del.  16,  18,  64  A  252;  Friend  v.  Woods. 
6  Oratt  (47  Va.)  189,  196.  62  AmD  119. 

ra]  BnlMrtaatlally  tb*  sam«  deflsl- 
ttom  Is  given  In :  U,  S.  v.  Kansas  City 
Southern  R  Ca,  189  Fed.  471,  477; 
Southern  Pac  Co.  v.  Schoer.  114  Fed. 
466,  472,  82  CCA  268.  67  LRA  707: 
The  CarlottA  6  F.  Caa  No.  2.413.  9 
Ben.  1,  7 ;  Reed  v.  Philadelphia,  etc., 
R.  Co.,  8  Del.  176.  207:  Wald  v. 
Pittsburg,  etc.  R.  Co.,  162  III.  546. 
551,  44  NE  888,  63  AmSR  882,  36 
LRA  366 ;  Indiana,  etc.  R.  Co,  v. 
Hawkins,  81  111.  A.  670.  671;  South- 
ern R  Co.  V.  Smith,  125  Ky.  656, 
663,  102  SW  232,  31  KyL  248 ;  Libby  v. 
Maine  Cent  R.  Co..  85  Me.  34,  26  A 
943,  20  LRA  812;  Colt  v.  McMechen. 
6  Johns.  (N.  Y.)  160.  166,  6  AmD  200  ; 
Brlggs  V.  Durham  Tract.  Co..  147  N. 
C.  889,  61  SE  373  ;  Dixon  v.  Breon,  22 
Pa.  Super.  340,  346  ;  Gulf,  etci  R  Co. 
V.  Boyce.  39  Tex.  Civ.  A.  195,  200.  87 
SW  395 ;  Kuhnis  v.  I-ewls  River  Boom, 
etc.  Co.,  61  Wash.  196.  200,  98  P  666 ; 
Bullock  V.  White  Star  Steamship  Co.. 
80  Wash.  448,  466.  70  F  1106. 

[b]  !■  a  eadv«Bdl<ma  phxaa* 
Intended  to  include  such  accidents  aa 
death,  tempest,  and  the  like,  which, 
though  referable'  to  natural  causes,  are 
beyond  the  control  and  calculation  of 
the  parties."  Boswell  v.  Sutherland, 
8  Ont  A.  233.  236. 

33.    Per  Nlsbet,  J.,  In  IHsh  v.  Chap- 
man. 3  Oa.  849.  357,  46  AmD  393. 
[a]    f — deflatttoaa  see  Oleeeon 


V.  Vlnrlnla  Midland  R.  Co.,  140  U.  S. 
435,  439,  11  set  869.  35  L.  ed.  468 ; 
Walpole  v.  Bridges.  5  Blackf.  (Ind.) 
222,  223 ;  McArthur  v.  Sears,  21  Wend. 
(N.  Y.)  190.  197 ;  Gordon  v.  Little,  8 
Serg.  ft  R  (Pal)  633,  663,  11  AmD 
632;  Reaves  v.  waterman,  29  S.  C.  L. 
197,  206,  42  AmD  364  ;  Kuhnis  v.  Lewis 
River  Boom,  etc,  Co.,  61  Wash.  196, 
199,  98  P  666. 

S4.  U.  8.  V.  Kansas  City  Southern 
R  Co..  189  Fed.  471.  477;  KuhnU  v. 
Lewis  River  Boom,  etc..  Co^  61  Wash. 
196,  199,  98  P  666. 

,  [a]  "Zt  ezelndes  all  dxoiunatancaa 
prodnosd  by  hnmaa  agenor,  so  that  If 
divers  causes  concur  In  the  loss,  the  act 
of  Qod  being  one,  but  not  the  proximate 
cause.  It  does  not  discharge  the  carrier." 
Fergusson  v.  Brent,  12  Md.  9,  31,  71 
AmD  582  [quot  mrby  y.  Wylle,  108 
Md.  501,  513,  70  A  218,  128  AmSR  461, 
21  LRANS  129]. 

[b]  Similar  deflnlUoiLS. — (l)Causes 
In  which  no  man  has  any  agency  what- 
ever." The  Majestic,  166  U.  S.  375,  386. 
17  set  597,  41  L.  ed.  1039  [quot  U.  S. 
v.  Kansas  City  Southern  R  Co.,  189 
Fed.  471,  476].  (2>  "A  disaster  with 
which  the  agency  of  man  has  nothing 
to  do."  New  Brunswick  Steamboat 
etc  Transp.  Co.  v.  Tiers,  24  N.  J.  L. 
697,  714,  64  AmD  394  ;  Kuhnis  v.  Lewis 
River  Boom,  etc.,  Co.,  51  Wash.  196, 
199,  98  P  656.  (3)  "Natural  accidents, 
and  not  accidents  arising  from  the 
negligence  of  man — something  In  op- 
position to  the  act  of  man,"  Polack 
V.  .Ploche,  36  Cal.  416,  423,  95  AmD 
116;  McHeary  v,  Philadelphia,  etc.,  R. 
Co.,  4  Del.  448,  449  ;  Central  Line  of 
Boats  V.  Lowe,  60  Oa.  509,  611;  Brous- 
seau  V.  The  Hudson,  11  Ia.  Ann.  427, 
428;  Plalsted  v.  Boston,  etc..  Steam 
Nav.  Co.,  27  Me.  132,  136.  46  AmD  687: 
MerHtt  v.  Earl&  29  N.  Y.  116,  116,  86 
AmD  282:  Nlblo  v.  Blnsse,  44  Barb. 
(N.  Y.}  64,  64;  McArthur  v.  Sears,  21 
Wend.  (N.  T.)  190,  197;  Hays  v. 
Kennedy,  41  Pa.  878,  880.  80  AmD  627 ; 
Hart  V.  Allen,  2  Watts  (Pa.)  114.  116  ; 
Reaves  v.  Waterman,  29  S.  C.  L.  197, 
206,  42  AmD  864  ;  Ewart  v.  Street.  18 
S.  C.  U  167,  1«2,  28  AmD  131 ;  Cheval- 
Uer  V.  Straham,  2  Tex.  116,  124,  4? 
AmD  639 ;  Klauber  v,  American  Ex- 
press Co.,  21  Wis.  21,  24,  91  AmD  462. 
(4)  "Something  which  operates  with- 
out any  aid  or  Interference  from  man." 
Mynard  v,  Syracuse,  etc..  R.  Co..  71 
N.  Y.  180,  187,  27  AmR  28 ;  Merritt  v. 
Earle,  29  N.  Y.  116,  116,  86  AmD  292. 
(6)  "Such  an  act  as  could  not  happen 
by  the  intervention  of  man."  Nlblo  v. 
Blnsse,  44  Barb.  (N.  Y.)  64,  62. 

25.  Cogga  V.  Bernard,  1  Smith  Lead. 
Cas.  (9th  ed)  364.  450  [quot  McKlnley 
V.  Jutte,  230  Pa.  122,  126,  70  A  24^ 
AnnCasl912A  452  and  note]. 

36.  Hale  V.  New  Jersey  Steam  Nav. 
C^o.,  16  Conn.  689.  544,  39  AmD  398; 
Chicago,  etc,  R  Co.  v.  Sawyer.  69  IlL 
286.  280,  18  AmR  618 :  Kirby  v.  Wyll& 
108  Md.  SOI,  618.  70  A  21S.  129  AmSR 
461.  21  LRANS  129;  Kuhnts  Lewis 
River  Boom,  etc.,  Co.,  61  Wash.  196, 
199,  98  P  666. 

87.  Oleeson  v.  Virginia  Midland  R. 
Co.,  140  U.  S.  435,  439,  11  SCt  859.  36 
L.  ed.  458  ;  Tompkins  v.  The  Dutchess 
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ACT  OF  BOD 


of  {wndenee,  dil^ence,  and  care,  and  the  nse  of 
those  appliances  which  the  situation  of  the  party 
renders  it  reasonable  that  he  should  employ;^  some- 
thing overwhelming  and  not  merely  an  incidental 
eircamstanee;''  that  which  is  occasioned  excluaivelr 
fay  the  violence  of  nature  any  inevitable  accident, 
which  cannot  be  prevented  by  human  care,  skiU,  or 
foresight.** 

'  The  iBOft  conuvtbensiTe  dflflnitton  of  the  term  is 
any  accident,  due  directly  and  exclusively  to  natural 

V.  Wegt«nL  R.  Co.,  91  Ala.  4SS,  4SS,  8 
B  764,  24  AmSR  929,  11  LRA  619: 
Ryan  v.  RogerB,  96  Cal.  849,  3B3,  31  P 
244 :  Fish  V.  Chapman.  2  Oa.  349,  366. 
46  AmD  393-,  Michaels  v.  New  York 
Cent.  R.  Co.,  30  N.  T.  664,  671,  8«  AmD 
415  ;  Read  v.  Spauldlngr,  18  N.  Y.  Super. 
395,  396 ;  Colt  v.  McMechen,  $  Johns. 
(N.  Y.)  160.  166,  6  AmD  200:  Hart  v. 
Allen,  2  Watts  (Pa.)  114,  IIB:  Ewart 
V.  Street,  18  S.  C.  L.  167,  162,  23  AmD 
131 ;  Sanders  v.  Coleman,  97  Va.  690, 
694,  84  SB  621.  47  LRA  681 ;  Kuhnls 
V.  Lewis  River  Boom,  etc.,  Co.,  61 
Wash.  196,  200,  98  P  655  ;  Bullock  v. 
White  Star  Steamship  Co..  SO  Wash. 
448,  456,  70  P  1106;  Klauber  v.  Amer- 
ican Express  Co.,  81  Wis.  21,  24.  91 
AittD  462. 

as.  Fay  V.  Pacific  Xmpr.  Co.,  98  Cal. 
268,  261,  26  P  1099,  28  P  943,  27  AmSR 
198,  16  LRA  188.  In  Willson  v.  Boise 
City,  20  Ida.  138,  139,  117  P  116.  36 
LRANS  1158,  the  court  said :  'The 
decisive  question,  however,  arises  In 
this  case  as  to  what  constitutes  vis 
major  or  the  act  ot  Ood  within  the 
meaning  of  the  law  of  negligence. 
Black,  In  his  Law  Dictionary,  defines 
it  thus  :  'Any  misadventure  or  casualty 
Is  said  to  be  caused  by  the  "act  of 
God"  when  It  happens  by  the  dIrecL 
Immediate,  and  exclualve  operation  of 
the  forces  of  nature,  uncontrolled  or 
uninfluenced  by  the  power  of  man  and 
without  human  Intervention,  and  Is  of 
such  a  character  that  It  could  not  have 
been  prevented  or  escaped  from  by  any 
amount  of  foresight  or  prudence,  or 
by  any  reasonable  degree  of  care  or 
diligence,  or  by  the  aid  of  any  ap- 
pliances which  the  situation  of  the 
par^  might  reasonably  require  him  to 

^a]    Mmllar  dMtattloBa^fl)  "An 

act  .  .  .  such  as  reasonable  pru- 
dence and  foresight  could  not  have 
guarded  against"  Bullock  v.  White 
SUr  Steamahlp  Co.,  80  Wash.  448,  466, 
70  P  HOC  [quot  U.  &  v.  Kansas  City 
Southern  R.  Co.,  189  Fed:  471,  47fiJ. 

J 8)  "A  cause  whicli  no  human  pru- 
ence  or  power  could  prevent  or  avert," 
See  Smith  v.  Western  R,  Co.,  91  Ala. 
466,  46«,  8  S  764,  24  AmSR  929, 11  LRA 
619  (holding  that  while  it  is  true  that 
no  human  agent  can  prevent  or  stay  an 
act  of  Ood,  the  act  itself  being  that  of 
omnipotence.  It  Is  frequently  the  case 
that  the  result  or  natural  consequence 
of  an  act  of  God  by  the  exercise  of 
reasonable  foresight  and  prudence  may 
be  foreseen  and  guarded  against.  Where 
this  can  be  done  by  the  exercise  of 
reasonable  diligence  and  prudence,  a 
failure  to  do  so  would  be  negligence, 
and  subject  the  party  upon  whom  this 
duty  devolves  to  danger,  although  the 
original  cause  was  an  act  of  Gk)d.  The 
sudden  and  unprecedented  overflow  of 
a  river  Is  such  an  act  of  Ood  as  would 
relieve  a  railroad  company  from  lia- 
bility and  danger  to  freight  caused 
thereby.  If  after  knowledge  of  the 
danger  the  company  did  not  unneces- 
sarily expose  it,  but  made  all  effort  to 

S& V6  It  ^ 

[b]    Ths  fonndatloii  of  th«  nils 

that  the  act  of  God  excuses  the  failure 
to  discharge  a  duty  is  the  maxim,  "Lex 
nembiem  cogit  ad  Impossibllla."  If, 
by  the  use  of  reasonable  care,  prudence, 
and  diligence  under  the  circumstances 
of  &  particular  case,  it  Is  possible  to 
discharge  the  duty,  then  those  cir- 
cumstances do  not  constitute  a  valid 
excuse  for  a  failure  to  perform  it. 
Nothing  less  than  such  a  fortuitous 
gathering  of  circumstances  preventing 


causes  without  human  interrention,  vhiefa  by  no 
amount  of  foresight,  pains,  or  care,  reasonably  to 
have  been  expected,  could  have  been  prevented." 

2]  B.  Hnmaa  Agency  Exdnded.  The  princi- 
ple embodied  in  all  of  the  definitions  is  that  the  act 
must  be  (me  oeeaaioned  exclusively  by  the  violence 
of  nature  and  all  hnman  agency  is  to  be  excluded 
from  creating  or  enterii^  into  the  cause  of  the 
mischief.'*  Wheb  the  e£fwt,  the  cause  of  which  is 
to  be  otmsid^red,  is  found  to  be  in  part  the  result 


the  performance  of  a  duty  as  could  not 
have  been  foreseen  or  overcome  by  the 
exercise  of  reasonable  prudence,  careL 
and  diligence  constitutes  an  act  of  God 
which  will  excuse  the  discharge  of  the 
duty.  Southern  Pac.  Co,  v.  Schoer,  114 
Fed.  466,  472,  62  CCA  268.  67  LRA  707. 

39.  Tompkins  v.  The  Dutchess  of 
Ulster,  24  F.  Cas.  No,  14,087a;  Cannon 
V.  Hunt,  116  Ga.  462,  466,  42  734  ; 
Oakley  v.  Portsmouth,  etc.,  Steam 
Packet  Co.,  11  E:xch.  618,  623  (where 
Martii^  B.,  said :  "The  act  of  God 
means  something  overwhelming,  and 
not  merely  an  accidental  circumstance. 
Here  the  rising  of  the  waves  dashed 
the  boat  on  the  rudder  of  the  steam 
vessel,  but  that  was  caused  by  the 
stopping  of  the  steam  vessel").  Also  in 
Merrltt  Creamery  Co.  v,  Atchison,  etc, 
R.  Co.,  128  Mo.  A  420,  426,  107  SW 
462,  the  court,  per  Johnson,  J.,  speaks 
of  '^'the  act  of  Clod"  as  an  "overwhelm- 
ing force." 

30.  U.  8.  V.  Kansas  City  Southern 
R.  Co..  189  Fed.  471,  477 ;  New  Bruns- 
wick Steamboat,  etc.,  Transp,  Co.  v. 
Tiers,  24  N.  J.  L.  697.  714,  64  AmD 
894  ;  Kuhnls  v.  Lewis  River  Boom,  etc.„ 
Co..  61  Wash.  196,  199,  98  P  665. 

81.  New  Jersey  Steam  Nav.  Co.  T. 
Merchants'  Bank,  6  How.  (U.  S.)  844, 
381,  12  L.  ed.  466  ;  Sprowl  v.  Kellar,  4 
Stew.  *  P.  (Ala.)  882.  386  ;  Crosby  v. 
Fitch,  13  Conn.  410,  419,  81  AmD  746: 
Klalr  V.  Wilmington  Steamboat  Co.,  20 
Del.  51,  63,  64  A  694  ;  McHenry  v. 
Philadelphia,  etc.,  R.  Co.,  4  DeL  448, 
449  ;  Glllett  v.  Ellis,  11  III.  679,  680  ; 
Neal  V.  Saunderson,  10  Miss.  672,  676, 
41  AmD  609  ;  Mershon  v,  Hobensack, 
23  N.  J.  L.  872,  381  ;  NIblo  V.  Binsse, 
44  Barb.  (N.  Y.)  64,  62;  Elliott  v. 
RoBsell,  10  Johns.  (N.  Y.)  1,  8,  6  AmD 
306;  Sullivan  v.  Philadelphia,  etc.,  «. 
Co.,  SO  Fa.  234,  239,  72  AmD  69&; 
Kunnls  v.  Lewis  River  Boom,  etc.,  Ca, 
61  Wash.  196,  199,  98  P  666. 

38.  Klalr  v.  Wilmington  Steamboat 
Co..  20  Bel.  61,  S3,  54  A  694  ;  McHenry 
V.  PbiladelphIa,  etc.,  R.  Co^  4  Del.  448, 
449;  Ewari  v.  Street,  18  8.  C  L.  157, 
162,  22  AmD  131 ;  KubnlB  v.  Lewis 
River  Boom,  etc..  Co.,  61  Wash.  .196, 
199,  98  P  <66. 

[a]  SlaoUaf  dsflaltion^"An  In- 
evftable  accident  which  could  not  liave 
been  foreseen  and  prevented  by  the 
exercise  of  that  degree  of  diligence 
which  reasonable  men  would  exercise 
under  like  conditions  and  without  any 
fault  attributable  to  the  party  sought 
to  be  held  responsible."  U.  S.  v.  Kansas 
City  Southern  R,  Co..  189  Fed.  471,  477. 

33.  Smith  V.  Western  R.  Co.,  91  Ala. 
456.  456.  8  S  754,  24  AmSR  929,  11 
LRA  619  ;  Steele  v.  McTyer,  31  Ala.  667, 
675,   70  AmD  616;   Jones  v.  Pitcher. 

3  Stew.  A  P.  (Ala.)  135,  148,  24  AmD 
716 ;  Chldester  v.  Consolidated  Ditch 
Co.,  69  Cal.  197,  202 ;  Polack  v.  Ploche, 
36  cal.  416,  423,  96  AmD  115 ;  Hale  v. 
New  Jersey  Steam  Nav,  Co.,  16  Conn. 
639,  544,  89  AmD  398  ;  WiUiams  v. 
Grant,  1  Conn.  487,  491,  7  AmD  286; 
McHenry  v.  Philadelphia,  eta,  R.  Co., 

4  Del.  448,  449  ;  Gleeson  v.  Virginia 
Midland  R.  Co.,  16  D.  C.  366,  866 ; 
Cannon  v.  Hunt,  113  Ga.  601,  509,  38 
SE  983  ;  Central  Line  of  Boats  v.  Lowe, 
50  Ga.  609,  611 :  Fish  v.  Chapman,  2 
Ga.  349,  867,  46  AmD  393  ;  Merchants' 
Despatch  Co.  v.  Smith,  76  111.  648,  644 ; 
Chicago,  etc..  R.  Co.  v.  Sawyer,  69  III. 
286,  289.  18  AmR  612;  Welfett  v.  Rlt- 
nois  Cent  R.  Co.,  149  IlL  A.  817,  826; 
Louisville,  etc.,  R  Co.  v.  Hedger,  9 
Bush  (Ky.)  645,  647  ;  Howe  v.  Ashland 
liumber  Co.,  110  Me.  14,  19»  86  A  160; 


Fsrrusson  v.  Brent,  12  Md.  9,  21,  71 
AmD  582 ;  Wolf  v.  American  Express 
Co.,  43  Mo.  421,  426.  97  AmD  408; 
Davis  v.  Wabash,  et&,  R.  Co.,  13  Mo.  A 
449,  457 ;  Amend  v.  Lincoln,  etc,  R. 
Co.,  91  Nebr.  1,  4,  136  NW  286  [quot 
Cyc}  ;  New  Brunswick  Steamboat,  etc, 
Transp.  Co.  v.  Tiers,  24  N.  J.  L.  697, 
700.  64  AmD  394  ;  Mershon  v.  Hoben- 
sack, 22  N.  J.  L.  872,  381 ;  Michaels  v. 
New  York  Cent  R.  Co.,  80  N.  Y.  5S4. 
671,  86  AmD  415;  Merrltt  v.  Earle.  29 
N.  T.  116.  117.  86  AmD  292  [afl  31 
Barb.  88]  ;  McArthur  v.  Sears,  21  Wend. 
(N.  Y.)  190,  199  ;  Elliott  v.  Rossell,  10 
Johns.  (N.  Y.)  1,  11,  <  AmD  306; 
Briggs  V.  Durham  Tract  Co.,  147  N.  C. 
389.  393,  61  SE  373 ;  Backhouse  v. 
Sneed,  5  N.  C.  173,  174  ;  Hays  v.  Ken- 
nedy, 3  Grant  (Pa.)  861,  869:  (^rdon 
v.  Little,  8  Serg.  &  R.  (Pa.)  633,  6S2. 
11  AmD  632 ;  American  Surety  Co.  v. 
Batangan,  19  Philippine  110  ;  HarzburK 
v.  Southern  R.  Co.,  85  S.  C.  6S9,  643, 
44  SE  76  [cit  Cyc]  ;  Reaves  v.  Water- 
man, 29  a  C.  L;  197,  206,  42  AmU  361 ; 
Bwart  V.  Street  18  S.  C.  L.  157,  161. 
23  AmD  131 ;  Chevallier  v.  Straliam.  2 
Tex.  116,  124,  47  AmD  639.[appr  Phll- 
leo  V.  Sanford,  17  Tex.  227.  67  AmD 
654];  Gulf,  tXc,  R  Co.  v.  Texas  Star 
Flour  Mills,  (Tex.  Civ.  A.)  14!  8W 
1179,  1182iMcGraw  v.  Baltimore,  etc.. 
R  Co.,  18  W.  Va.  861.  864.  41  AmR  696; 
Klauber  v.  American  Express  Co.,  21 
Wis.  21,  24,  91  AmD  462  ;  Trent  etc.. 
Nav.  Co.  v.  Wood.  4  Dougl.  287,  296. 
26  ECL  479,  99  ReprlBt  884 ;  Fora-ard 
V.  PIttard,  1  T.  R  27.  88,  99  Reprint 
968,  1  ERC  216. 

[a]  KimilaT  dslislttona  are  given  In 
The  Majestic  166  U.  S.  875.  386,  17 
set  697,  41  L.  ed.  1039;  Sprowl  v. 
Kellar,  4  Stew.  A  P.  (Ala.)  n2,  386: 
Ryan  v.  Rogers,  96  C:aL  S49,  8E8.  31 
P  244;  Blythe  v.  Denver  etc.  R.  Ca, 
16  Colo.  888.  838,  26  P  702.  22  AmSR 
408,  11  LRA  616  and  note;  Clay 
County  V.  Slmonsen,  1  Dak.  403,  133. 
46  NW  692 ;  PennewiU  V.  Cullen,  5  Del. 
288,  241;  Wald  v.  Pittsburg,  etc,  R. 
Co.,  162  HI.  646,  561.  44  NB  888.  63 
AmSR  832,  85  LRA  866:  ParmClee  v. 
Lowits.  74  III.  116.  117,  34  AmR  276: 
Brousseau  v.  The  Hudson,  11  La.  Ann. 
427,  428;  Thomas  v.  Boston,  etc,  R 
Corp.,  10  Mete.  (Mass.)  472.  476,  48 
AmD  444  :  Dorman  v.  Ames,  12  Minn. 
461 ;  Black  v.  Chicago,  etc,  R  Co..  30 
Nebr.  197,  204,  46  NW  428 :  McCTary 
v.  Sioux  City,  etc,  R  Co„  8  Nebr.  44. 
63.  19  AmR  631:  Bell  v.  Reed,  4  Binn. 
(Pa.)  127.  138,  6  AmD  898;  Bason  v. 
Charleston,  etc,  Steamboat  Co.,  16  8. 
C.  L.  262,  265  ;  Kuhnis  v.  Lewis  River 
Boom,  etc,  Co.,  61  Wash.  196,  199,  98 
P  655. 

«  3^  Dibble  V.  Morgan.  7  F.  Caa  Nc 
3,881.  1  Woods  406.  411  ;  Blythe  v. 
Denver,  etc.,  R  Co..  16  Colo.  388,  338. 
26  P  702.  22  AmSR  408,<  11  LRA  61S 
and  note ;  Ohien  v.  Atlanta,  etc.,  R.  Co., 
3  Ga.  323,  828,  58  SB  611 ;  Merchants* 
Despatch  Co.  v.  Smith,  76  Til.  648.  544; 
Chicago,  etc.,  R.  Co.  v.  Sawyer,  69  IlL 
286,  289,  18  AmR  613 ;  ^Indiana,  etc. 
R.  Co.  T.  Hawkins,  81  A.  670,  673; 
Klrby  v.  Wylie,  108  Md.  601.  613,  70  A 
213.  129  AmSR  461,  21  LRANS  129; 
Amend  v.  Lincoln,  etc.  R  Co.,  91  Nebr. 
1.  4,  135  NW  235 ;  Chicago,  etc,  R 
Co.  V.  Manning,  28  Nebr.  662,  669,  37 
NW  462 ;  McClary  v.  Stoux  City,  etc, 
R  C!o.,  8  Nebr.  44,  68,  19  AmR  631 ; 
Mershon  v.  Hobensack,  22  K.  J.  L.  872, 
381 ;  Mynard  v.  Syracuse,  etc,  R  Co.. 
71  N.  Y.  180,  187,  27  AmR  28 ;  Parsons 
v.  Monteath,  13  Barb.  (N.  Y.)  353, 
267 ;  Hays  v.  Kennedy.  41  Pa.  378,  38(^ 


Digitized  by 


ACT  OP  GOD 


[1C.J.]  1175 


of  the  participation  of  man,  whether  it  be  from 
active  intervention  or  neglect,  or  failure  to  act,  the 
whole  oecorrenee  is  thereby  humanized,  as  it  were, 
and  TonoTed  from  the  operation  of  the  rules  appli- 
cable to  the  aetB  of  God."  Thus  if  a  party  u  in 


default  for  notperforming  a  duty**  or  not  anticipat- 
ing a  danger,^  or  where  faia  own  negligence  has 
contributed  as  the  proximate  cause  of  the  injury 
complained  of,""  he  cannot  avoid  liability  by  claiming 
that  it  was  caosed  by  an  act  of  God.     If  divers 


80  AmD  S27 ;  dordon  T.  Little,  8  Serff. 
*  R.  <PaJ  633,  653,  11  AmD  632; 
KuhnlB  V.  Lewis  River  Boom,  etc.,  Co., 
Bl  Wash.  196.  »8  P  665;  Smith 

V.  North  American  Transp.,  etc.,  Co.,  20 
Wash.  680,  685.  66  P  872,  44  LRA  66? : 
Klauber  v.  American  Express  Cc,  21 
Wis.  21,  24,  »1  AmD  4^2 ;  Cosgs  v. 
Barnard,  1  Smith  Lead.  Cas.  82,  104 
note,  87  Law  Lib.  N.  S.  168  [quot 
Friend  v.  Woods,  6  Gratt.  (47  va.) 
189,  196,  62  AmD  119]  ;  Demeule  v. 
Quebec,  etc..  Electric  Co.,  33  Que.  Super. 
318,  322;  In  2  Parsons  Contr.  (7th  ed) 
169    [quot  Clay  County  v,  Slmonsen, 

I  Dak.  403,  433,  46  NW  692],  It  is  said 
that  we  take  the  true  deflnltlon.  of  the 
"act  of  God"  to  be,  "a  cauae  which  op- 
erates without  any  aid  or  Interference 
from  man.  For  If  the  cause  of  loss  was 
wholly  human,  or  became  destructive 
by  human  agency  and  co-operation, 
then  the  loss  Is  to  be  ascribed  to  man 
and  not  to  God,  and  to  the  carriers' 
negllgrence,  because  It  would  be  dan- 
gerous to  the  community  to  permit  him 
to  make  a  defense  which  might  so  fre- 
quently be  false  and  fraudulent" 

[a]  Thar*  Is  a  waanlatoiui  ooaeu- 
Ttmom  In  tlia  authorltUs  that  an  oc- 
currence which  Is  produced  wholly  or 
partly  by  the  intervention  of  human 
agencies  la  not  an  act  of  Ood  within 
the  meaning  of  the  law.  Kirby  v. 
Wylle,  108  Ud.  BOl.  613,  70  A  213.  129 
AraSR  451,  21  LBANS  189.  All  the 
cases  agree  In  requiring  the  entire  ex- 
clusion of  homan  agency  from  the  cause 
of  the  Injury  or  losa.  Ulchaels  v.  New 
Tork  Cent  B.  Co.,  80  N.  Y.  6«4.  671,  86 
AmD  415. 

(hi  Klatek*  of  nlllw  mmmUx^ 
"Where  a  steamboat  stranded  In  enter- 
ing &  harbor  in  the  nighttime,  in  con- 
sequence of  the  master  mistaking  a 
light  upon  a  stranded  vessel  for  a  light 
usually  exhibited  by  the  keeper  of  the 
beacon,  light,  by  means  whereof  plain- 
tiff sustained  damage,  the  accident  was 
not  the  result  of  an  act  of  God.  Mc- 
Arthur  v.  Sears,  21  Wend.  (N.  T.)  190, 
197. 

[c]    Proprlatjr  of  instmctlon. — ^In 

New  Brunswick  Steamboat  etc., 
Transp.  Co.  v.  Tiers,  ^24  N.  J.  L,  697, 
716,  64  AmD  894,  in  passing  upon  the 
propriety  of  an  instruction  the  court 
said  :  "If  by  the  proposition  the  de- 
fendants meant  that  they  are  not  re- 
sponsible for  an  injury  which  can  be 
attributed  to  the  act  of  God,  as  dis- 
tinguished from  one  that  must  be  at- 
tributed to  Him,  and  which  no  one 
could  dispute.  It  Is  wrong,  and  the  court 
might  properly  decline  so  to  charge,  or 
with  equal  propriety  have  charged 
against  the  defendants  upon  It" 

35.  Mississippi  Blver  Logging  Co. 
V.  Robson.  69  red.  773.  16  CCA  400 ; 
Gulf  Red  Cedar  Co.  v.  Walker,  132  Ala. 
653,  31  8  874;  PoIacJc  v.  Ploche,  S6  Cal. 
416,  96  AmD  tl6  ;  Norria  v.  Savannah, 
etc.,  R  Co.,  28  Fla.  182,  1  S  476.  11 
AmSR  866 ;  Central  Line  of  Boats  v. 
Lowe,  60  Ga.  609  ;  WllIsoD  v.  Bolse 
City,  20  Ida.  188,  117  P  115,  36  LRAN3 
1158 ;  Kansas  City  v.  King,  66  Kan.  64, 
68  P  1098 ;  Louisville,  etc.,  R  Co.  v. 
Hedger.  9  Bush  (Ky.)  645,  15  AmR 
740 ;  Klff  V.  Old  Colony,  etc.,  R.  Co..  117 
Mass.  691,  19  AmR  429 ;  Amend  v. 
Lincoln,  etc.,  R  Co.,  91  Nebr.  1.  186 
NW  286 ;  Chicago,  etc.,  R  Co.  v.  Man- 
ning, 28  Nebr.  562,  37  NW  462:  Read 
V.  Spauldlng,  80  N.  T.  680,  86  AmD 
486 ;  MIchaelB  v.  New  Tork  Cent  R. 
CO..  80  N.  T.  684.  88  AmD  41B;  Eltlott 
Rossell,  10  Johns.  (N.  T.)  1.  «  AmD 
806  :  Cheralller  t.  Straham,  S  Tex.  IIB, 
47  AmD  689  :  Friend  v.  Woods,  8  Oratt 
(47  Ta.)  188.  68  AmD  118;  Klauber  v. 
American  Bxpren  Co.,  21  Wis.  21,  91 
AmD  4BS. 

86.  Smltti  T.  Alabama  Western  R 
Co.,  81  Ala.  466,  8  S  764,  24  AmSR  928, 

II  LRA  619;  Falls  t.  Welaslnger,  11 
Ala.  801;  Holt  Mfg.  Co.  v.  Thornton, 


136  Cal.  23S(  OS  P  708;  Cannon  r. 
Hunt  118  Ga.  601,  38  SE  988:  Central 
Line  of  Boats  v.  Low&  60  Ga.  609  : 
WUlson  V.  Boise  City,  20  Ida.  183,  117 
P  116,  36  LRAN8  1168;  Ohio,  eta,  R 
Co.  V.  Ramey,  189  111.  0,  28  NB  1087, 
32  AmSR  176;  Wolf  v.  American  Ex- 
press Ca,  43  Mo.  421,  97  AmD  406  ; 
Chicago,  etc.,  R.  Co.  v.  Manning,  23 
Nebr.  662,  37.  NW  4«2 ;  Wing  v.  New 
York,  etc.,  R  Co.,  1  Hilt  (N.  T.)  286; 
Elliott  V.  Rosselt  10  Johns.  (N.  Y.) 
1,6  AmD  306 ;  Hart  v.  Allen,  i  Watts 
(Fa.)  114;  Ewart  v.  Street  18  S.  C.  L. 
167.  83  AmD  181;  Chevallter  V. 
Straham,  2  Tex.  116,  47  AmD  689. 

[a]  rot  »«aanpl«,  (l)  where  a 
carrier  contracted  to  receive  and  ship 
plalntUTa  cattle  on  a  certain  day,  and. 
when  that  day  arrived,  refused  to  do 
so  and  continued  to  refuse  until  the 
second  day  thereafter,  when  a  washout 
occurred  on  Its  road  and  shipment  be- 
came Impossible,  it  was  held  that  the 
carrier  could  not  avoid  liability  for 
damages  resulting  from  such  breach 
of  contract  because  of  the  act  of  God 
occurring  after  such  breach.  Gulf,  etc., 
R  Co.  V.  MoGorquodale,  71  Tex.  41, 
47,  9  SW  80.  (2)  Where  a  box  of 
books  placed  in  the  cabin  of  a  vessel 
was  Injured  by  bilge  water,  on  the 
vessel  grounding  at  low  tide  In  enter- 
ing a  stream,  althoagh  the  gronnding 
was  unavoidable,  the  carrier  was  not 
excused  ^from  liability  because  it  was 
bis  duty  to  place  the  eaivo  In  such 
position  that  it  would  not  be  Injured 
by  the  bilge  water  when  the  grounding 
occurred.  Bason  t.  Cbarleaton,  eta. 
Steamboat  Co.,  16  8.  C.  L.  262,  286. 

[b]  Bxposwre  of  goods  to  tlM 
manta, — (l)  It  Is  the  duty  of  the 
carrier,  after  transporting  goods  to  the 
point  of  destination,  to  either  deliver 
them  to  the  consignee,  or  have  them 
put  In  some  safe  place  for  security  and 
protection.  And  where  a  railroad  com- 
pany at  the  place  of  destination  un- 
loaded the  goods,  and  left  titem 
exposed,  where  they  were  injured  by 
a  storm,  the  injury  resulted  from  the 
negligence  of  the  carrier,  and  not  from 
an  act  of  God.  McHenry  v.  Philadel- 
phia, etc.,  R  Co.,  4  DeL  448,  449.  (2) 
An  express  company  exposing  goods 
wrapped  In  paper  to  rain,  while  taking 
them  from  the  railroad  station  to  Its 
office,  whereby  the  goods  were  Injured, 
is  liable  for  the  damage,  such  Injury 
being  attributable  not  to  the  rain  as 
an  act  of  God,  but  to  the  negligence  of 
the  express  company  in  exposing  the- 
goods  to  the  rain.  Klauber  v.  Amer- 
ican Express  Co.,  81  Wis.  21,  24,  91 
AmD  452. 

87.  Gleeson  v.  Virginia,  etc.,  R  Co., 
140  U.  8.  436,  439.  11  SCt  869,  36  L  ed. 
458  [quot  U.  S.  V.  Kansas  City  South- 
em  R  Co.,  189  Fed.  471,  478 J;  Smith 
v.  Alabama  Western  R  Co.,  91  Ala.  466, 
8  8  764.  24  AmSR  929.  11  LRA  619; 
Holt  Mfg.  Co.  v.  Thornton,  136  Cal. 
282,  68  P  708  ;  Wlllson  v.  Boise  City, 
20  Ida.  133,  il7  P  116,  36  LRANS 
1158;  Ohio,  etc.,  R.  Co.  v.  Ramey,  139 
111.  9,  28  NE  1087,  32  AmSR  176; 
Kansas  City  v.  King.  66  Kan.  64,  68  P 
1093  ;  McGraw  v.  Baltimore,  etc.,  R 
Co.,  18  W.  Va.  361,  43  AmR  696. 

[a]  Ooonrronow  which  might  ma- 
■onaUr  liaT*  !>«•>  anticipate  are  not 
acts  of  God  in  the  legal  sense.  Gleeaon 
V.  Virginia  Midland  R  Co.,  140  U.  a 
486,  489,  11  act  869,  36  L.  ed.  468 
jquot  U.  S.  y.  Kansas  City  Southern 
it  Ca,  189  Fed.  471.  4761;  Mississippi 
River  L(«Ing  Co.  v.  Robson.  69  Fed. 
778,  18  CCA  400 ;  Weasels  t.  The  Aline. 
86  VM.  661,  S88,  88  Blatchf.  886 ;  Gulf 
Red  Cedar  Co.  v.  Walker.  188  Ala.  668, 
81  S  374  ;  Smith  v.  Western  R  Co.,  91 
Ala.  465.  8  S  764.  84  AmSR  989.  11 
LRA  619 :  Holt  Mfg.  Co.  v.  Thornton. 
136  Cal.  282.  68  P  708  ;  Ryan  v.  Rogers, 
96  Cal.  849,  81  P  844,  246;  Central 
Line  of  Boats  v.  Lowe,  SO  Ga.  608; 


Wlllson  V.  Boise  City.  20  Ida.  188.  117 
P  116,  86  LRANS  1168;  Chicago  v. 
Smith,  96  la  A  335 ;  Kansas  City  v. 
King,  66  Kan.  64.  68  P  1098;  Wolf  v. 
American  Express  Co„  43  Mo.  421,  426, 
97  AmD  406  ;  Chicago,  etc.,  R  Co.  v. 
Manning,  28  Nebr.  663,  3?  NW  462 ; 
Wing  v.  New  York,  etc.,  R  Co.,  1  Hilt 
(N.  y.)  286,  843;  Hart  v.  Allen,  2 
Watts  (Pa.)  114,  116  ;  McGraw  v.  Balti- 
more, etc.,  R.  Co.,  18  W.  Va.  361,  366, 
41  AmR  696.  The  English  court  In 
Nitro-Phosphate,  etc..  Chemical  Manure 
Co.  V.  London,  etc..  Docks  Co.,  9  Ch. 
D.  603,  616,  1  ERC  276  [quot  Wlllson 
V.  Boise  City,  20  Ida.  133>  139,  117  P 
116,  86  LRANS  1168],  said:  ^>To  say 
that  a  thing  oould  not  reasonably  have 
been  anticipated  is  to  say  that  tC  is  the 
act  of  God,'' 

[b]  ZUutratioaa^(l)  Where  the 
bottom  of  a  dock  In  a  river  had  a 
considerable  declivity,  and  vessels 
grounding  there  on  the  outflow  of  the 
tide  do  not  He  on  an  even  keel.  Injury 
to  goods  in  the  hold  of  a  vessel  so 
grounding,  caused  by  the  flow  of  the 
bilge  water  to  the  lower  end 'of  the 
vessel,  cannot  be  attributed  to  an  act 
of  God,  so  as  to  excuse  the  carrier  from 
liability.  Such  result  was  one  naturally 
to  be  foreseen,  and  against  which  It 
was  the  duty  of  the  carrier  to  guard. 
Bwart  V.  Street  18  S.  C.  L.  167,  162, 
2S  AmD  181.  (2)  The  supreme  court 
of  Alabama,  In  Smith  t.  Western  R. 
Co.,  91  Ala.  466,  466,  8  S  764.  24  AmSR 
928,  11  LRA  619  Iquot  Wlllson  v.  Boise 
City,  20  Ida.  US.  139,  117  P  116.  86 
LRANS  1168].  in  considering  the  lia- 
bility of  a  railroad  company  for  dam- 
ages caused  by  heavy  floods,  said: 
"While  it  la  true  that  no  human  agency 
can  prevent  or  stay  an  act  of  God. 
the  act  Itself  being  that  of  omnipotence 
and  Irresistible,  It  Is  frequently  the  case 
that  the  results  or  natural  consequences 
of  an  act  of  God,  by  the  exercise  of 
reasonable  foresight  and  prudence,  may 
be  foreseen,  and  guarded  against 
When  thla  can  be  done  by  the  exercise 
of  reasonable  diligence  and  prudence, 
a  failure  to  do  so  would  be  negligence, 
and  subject  the  party  upon  whom  this 
duty  devolved  to  damages,  although 
the  original  cause  was  an  act  of 
God." 

38.  The  Majestic  188  U.  S.  376,  17 
SCt  697,  41  L.  ed.  1039 ;  Weasels  v. 
The  Aline,25  Fed.  662,  23  Blatchf.  336; 
Smith  v.  Western  R  Co.,  91  Ala.  466, 
8  S  764,  24  AmSR  929.  11  LRA  619; 
Chidester  v.  Consolidated  Ditch  Co..  69 
Cal.  197 ;  Sharp  v.  Parker,  108  Ga.  806, 
84  SB  135 ;  Wlllson  v.  Boise  City,  20 
Ida.  183,  117  P  116.  36  LRANS  1158 ; 
Ohio,  etc.,  R  Co.  v.  Ramey.  139  III. 
9,  28  NE  1087,  32  AmSR  176  :  Qulncy 
Oas.,  etc.,  Co.  v.  Schmitt  123  III.  A. 
047:  Vyse  v.  Chicago,  etc^  R  Co.,  126 
Iowa.  90.  101  NW  736 ;  Brousseau  v. 
The  Hudson,  11  La.  Ann.  427  ;  Mershon 
V.  Hobensack.  22  N.  J.  L.  372:  Mynard 
V.  Syracuse,  etc.  R.  Co.,  71  ^^.  Y.  180. 
27  AmR  28 ;  Merrltt  v.  Earle.  29  N.  Y. 
116,  86  AmD  292 ;  Elliott  v.  Rossell. 
10  Johns,  (N.  Y.)  1.  6  AmD  806 :  Keats 
V.  Luseme  County  Gas  Co.,  29  Pa. 
Super.  480;  Klauber  v.  American  Ex- 
press Co.,  21  Wis.  21,  91  AmD  452; 
Fletcher  v.  Smith.  2  App.  Cas.  781 ; 
Oakley  v.  Portsmouth,  etc..  Steam 
Packet  Co.,  11  Bxch.  618;  Ward  v. 
GrenvlUe  Tp„  21  CanLTOccNotes  444. 

[a]  Vo  owttrilMtorr  negligence^ 
In  order  for  a  common  carrfer  to  avail 
himself  of  the  act  of  God  as  an  excuse 
he  must  establish  not  only  that  the 
act  of  God  ultimately  occasioned  the 
loss,  but  that  hia  own  negligence  did 
not  contribute  thereto.  Georgia  South- 
em,  etc,  R  Co.  V.  Barfleld,  1  Oa.  A. 
208,  806,  68  SB  286.       ^  , 

St.  KIrby  t.  Wylle,  108  Md.  601. 
SiSTtO  a  81|.  12^  AmSR  461.  81 
LRANS  189;  Chevalller  v,  Straham.  S 
Tex.  116,  47  AmlV^S ;  KlaulMBr  T. 
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causes  concnr  in  the  loss,  the  act  of  God  being  on^, 
but  not  the  proximate  cause,  it  does  not  discharge 
from  liability.**  However,  if  the  act  of  God  is  so 
overwhelming  as  of  its  own  force  to  produce  the 
injury  independently  of  the  negligence  shownj  the 
negligent  party  is  not  respoosible.^'^ 


American  Express  Ca,  41  Wis.  31,  34, 

91  AmD  452. 

[a]  Tor  •nmpl*,  (1)  "a  common 
carrier.  In  order  to  claim  exemption 
from  liability  for  damage  done  to  sroods 
in  .  .  .  transportation,  though  In- 
jured bjr  what  iB  deemed  the  act  of 
Ood,  must .  be  without  fault  himself  : 
his  act  or  neglect  must  not  concur  and 
contribute  to  the  Injury.  If  he  departs 
from  the  line  of  duty  and  violates  hts 
contract,  and  while  thus  In  fault,  and 
In  consequence  of  that  fault,  the  goods 
are  Injured  by  the  act  of  God,  which 
would  not  otherwise  have  caused  diun- 
aR&  he  Is  not  protected."  Read  v. 
Spaulding.  18  X.  Y.  Super.  S96,  408. 


(2)  The  loss  caused  to  goods  unloaded 
I  from  a  vessel  by  a  sudden  storm  and 
downpour  tit  ram  does  not  fall  within 
the  scope  of  the  phrase  "act  of  Ood," 
which  was  one  of  the  exceptions  In  the 
bill  of  lading;  for  to  constitute  the 
peril  contemplated  by  that  exception 
It  would  be  necessary  to  show  that  the 
damam  was  due  to  some  Inevitable 
necessl^,  which  was  beyond  the  con- 
trol of  fiuman  agency,  and  that  no  act 
of  omission  or  commission  contributed 
thereta  The  St.  Gkorg,  9S  Fed.  178, 
177. 

[bl  Jettison  of  roods  to  save  Tea- 
sel.— The  court,  in  Price  v.  Hartshorn, 
44  N.  T.  94,  100,  4  AmR  646,  quotes 
Story  Ballm.  f  526,  as  follows:  "The 
case  of  a  Jettison  at  sea,  to  save  the 
vessel  from  foundering,  and  to  preserve 
the  lives  of  the  crew,  le  a  loss  by  the 
act  of  God,  although  It  la  accomplished 
by  the  immediate  agency  of  man."  In 
that  case  the  court  held  that,  because 

filalntlfTs  goods  were  thrown  overboard 
o  save  the  rest  of  the  cargo  and  the 
boat,  their  delivery  was  rendered  im- 

SisBible  by  the  act  of  God.  See  also 
lllett  v.  Ellis,  11  IlL  679,  680. 

40.  Kirby  V.  Wylle,  108  Md.  601, 
618,  70  A  318,  IZf  AmSR  461,  31 
LRANS  129. 

[al  Tax  •juunple.  If  a  severe  storm 
produced  an  unusually  low  tide,  and 
thereby  caused  the  carrier's  barge  to 
strike  against  a  tlmt>er  projecting  from 
the  wharf,  so  low  as  In  ordinary  tides 
to  be  no  cause  of  injury,  it  will  not  ex- 
cuse the  carrier  for  the  loss  of  goods 
occasioned  by  the  timber  piercing  the 
vessel.  In  such  case  the  proximate 
cause  of  the  Injury  was  the  defect  In 
the  dock,  and  not  the  storm.  New 
Brunswick  Steamboat,  etc.,  Transp.  Co. 
V.  Tiers.  24  N.  J.  L.  697,  714.  64  AmD" 
894. 

[b]    ZmSMdlats   and   not  ramote 

oauss— The  act  of  Ood  which  con- 
stitutes a  legal  excuse  must  be  the 
Immediate  and  not  the  remote  cause 
of  the  loss.  Sprowl  v,  Kellar,  4  Stew. 
&  P.  (Ala.)  882  ;  Jones  v,  Pitcher.  3 
Stew.  A  P.  (Ala.)  135,  24  AmD  718 
[cit  with  appr  Steele  v.  McTyer,  81 
Ala.  667.  67$,  70  AmD  616], 

41.  Taylor  v.  Canton  Tp.,  80  Pa. 
Super.  306 ;  Siegfried  v.  South  Bethle- 
hem Borough,  27  Fa.  Super.  456  ;  Texas, 
etc.,  R.  Co.  v.  Anderson,  (Tex.  Civ.  A) 
61  8W  424 ;  Nltro-Phosphate,  etc., 
Chemical  Hanure  Co.  v.  London,  etc., 
Dodts  Co.,  9  Ch.  D.  60S,  1  ERC  276. 

[a]  ■a  Had  ao  autlunltr  tat  aajlBV 
that  the  vis  major  must  be  such  as  'no 
amount  of  human  care  or  skin  could 
have  resisted.'  or  the  Inluiv  such  as 
"no  human  ability  could  have  pre- 
vented.' "  Nupent  V.  Smith.  1  C.  P.  D. 
423,  438,  1  KRC  318. 

[b]  One  of  the  lastanoM  msattOBaA 
by  tflamantary  wvltors  of  loss  by  the 
act  of  God  is  the  case  of  loss  by  flood 
and  storm.  Memphis,  etc.,  R.  Co.  v. 
Reeves.  10  Wall.  (U.  S.)  176,  189.  19 
L.  ed.  909.  See  also  Michaels  v.  New 
York  Cent  R.  Co.,  80  N.  T.  564.  86 
AmD  416;  Read  t.  Spauldlng,  18  K.  T. 
Super.'  89  B. 


42.  Oleeson  v.  Virginia  Midland  R 
Co.,  140  U.  S.  486,  11  set  869.  36  L. 
ed.  468  [quot  U.  8.  v.  Kansas  City 
Southern  B.  Co.,  189  Fed.  471.  476]  ; 
Jones  V.  Pitcher,  8  Stew,  ft  P.  (Ala.) 
186,  24  AmD  716;  Polack  v.  Ploche, 
36  Cal.  416,  96  AmD  116;  McHenry  v. 
Phlladeiphla,  etc.,  R.  Co..  4  Del.  448  ; 
Central  Line,  of  Boats  v.  Lowe,  60  Oa. 
609  ;  Fish  v.  Chapman.  2  Ga.  849,  46 
AmD  898  ;  Walpole  v.  Bridges,  6 
Blackf.  <Ind.)  222:  Hall  v.  Renfro,  3 
Mete.  (Ky.)  61;  Fergusson  v.  Brent, 
12  Md.  9.  71  AmD  682  ;  Oilmore  v.  Car- 
man,  9  Mlsa.  279,  40  AmD  96;  New 
Brunswick  Steamboat,  etc.,  Transp.  Co. 
V.  Tiers,  24  N.  J.  L.  697,  64  AmD  894 ; 
Merrltt  v.  Earle,  29  N.  Y.  116,  86  AmD 
892;  Gordon  v.  Little,  8  Serg.  ft  R 
(Pa.)  6SS.  11  AmD  682:  Reaves. v. 
Waterman,  29  a  C.  L.  197,  43  AmD 
864;  Ewart  v.  Street,  IS  S.  C.  L.  167. 
38  AmD  181 :  Kuhnls  v.  Lewis  River 
Boom,  etc,  Ca,  61  Wash.  196,  98  P 
66S j_ HcOraw  t,  Baltimore,  etc.,  R  Co., 
IS  W.  Va.  861.  41  AmR  696 ;  Klauber 
V.  American  Express  Ca,  31  Wla  31. 
91  AmD  462  :  Nugent  v.  Smith,  1  C.  P. 
D.  488, 1  ERC  318  ;  Forward  v.  PltUrd, 

1  T.  R  37,  99  Reprint  »68,  1  ERC  316. 
48.    Oleeson  v.  Vlt^nla  Midland  R 

Co.,  140  U.  6.  486,  11  SCt  8S9,  36  L. 
ed.  468  [quot  U.  8.  v.  Kansas  City 
Southern  R  Co.,  189  Fed.  471,  476]  ; 
Jones  V.  Pitcher,  8  Stew,  ft -i".  (Ala.) 
136,  34  AmD  716;  Fish  v.  Chapman, 

2  Ga.  849,  46  AmD  89S ;  Walpole  v. 
Bridges,  6  Blackf.  (Ind.)  222;  Reaves 
V.  Waterman,  29  S.  C.  L.  197,  42  AmD 
364  ;  Slater  v.  South  Carolina  R  Co.. 
29  8.  C.  96,  6  SE  936. 

44,  Oleeson  v.  Virginia  Midland  R 
Ca,  140  U.  S.  4S6,  489,  11  SCt  869,  35 
L.  ed.  468  [quot  U.  S.  v.  Kansas  City 
Southern  R  Co.,  189  Fed.  471,  47«1  ; 
Phcenlx  Bridge  Co.  v.  U.  S.,  88  Ct.  CI. 
492  ;  Ward  v.  Vance,  93  Pa.  499  ; 
Howell  v.  Coupland,  L.  R  9  Q.  R  463. 

[a]  A  heavy  dew  Is  not  an  act  of 
God,  Missouri,  etc.,  R.  Co.  v.  Truskett, 
2  Ind.  T.  633,  68  SW  444. 

[b]  Weatnar  oosdltlons  are  the  act 
of  Ood.  McCampbell  v.  Louisville,  etc., 
R  Co,,  160  Ky.  728,  150  ,  SW  987, 

48.  Oleeson  v.  Virginia  Midland  R 
Co.,  140  U.  8.  436,  11  SCt  869,  36  U 
ed.  468  [quot  U.  S.  v.  Kansas  City 
Southern  R.  Co.,  189  Fed.  471,  476]  ; 
Jones  v.  Pitcher.  8  Stew,  ft  P.  (Ala.) 
136,  24  AmD  716;  Polack  v.  Ploche,  36 
Cal.  416,  96  AmD  115;  McHenry  v. 
Philadelphia,  etc,  R  Co.,  4  Del.  448 ; 
Brunswick  Grocery  Co.  v.  Spencer,  97 
Ga.  764,  26  SE  764  :  Fish  v.  Chapman, 
2  Ga.  349,  46  AmD  393 ;  Walpole  v. 
Bridges,  6  Blackf.  (Ind.)  222  ;  Kansas 
City,  etc.,  R  Co.  v.  Williams,  B  Ind,  T. 
362.  68  SW  670;  Hall  v.  Renfra  3 
Meta  (Ky. )  51 ;  Cormaok  v.  New  York, 
etc..  R.  Co.,  196  N.  Y.  442,  90  NE  56, 
24  LRANS  1209,  17  AnnCas  949;  Mer- 
ritt  V.  Earle,  29  N.  Y.  116,  86  AmD 
292  ;  Gordon  v.  Little,  8  Serg.  ft  R 
(Pa.)  633,  11  AmD  632;  Reaves  v. 
Waterman.  29  S.  C.  L.  197.  42  AmD 
864  ;  Ewart  v.  Street,  18  8.  C.  L.  167, 
23  AmD  131 :  Oulf,  etc.,  R.  Co.  v.  Texas 
Star  Flour  Mills,  (Tex.  Civ.  A)  143  SW 
1179 ;  Oulf,  etc..  R,  Ca  v.  Compton. 
(Tex.  Civ.  A)  88  SW  230 ;  McGraw  v. 
Baltimore,  eta,  R  Ca,  18  W,  Va.  881, 
364.  41  AmR  696  ;  Klauber  v.  American 
Express  Ca,  31  wis.  31,  91  AmD  452; 
Nugent  V.  Smith,  1  C.  P.  t),  428.  1  ERC 
218 :  Nichols  v.  Harsland,  2  Ex.  D.  1, 
1  ERC  262  [air  L.  R  10  Bxch.  2651  ; 
Trent,  etc.,  Nav.  Ca  v.  Wood.  4  Dougl. 
287,  26  ECL  479,  W  Reprint  884  ; 
Amies  V,  Stevens.  Str.  128,  93  Reprint 
438  :  Forwara  v.  Plttard.  1  T.  R  27, 
99  Reprint  953,  1  ERC  216. 

[a]  A  snowstonn  of  such  vio- 
lence as  to  prevent  the  movement  of 
trains  haa  been  held  to  be  an  act  of 
God.   Jones  v.  Minneapolis,  etc.,  R. 


[$  3]   0.  PsLTticalar    Oecnmncea  Considered. 

Such  violent  disturbances  of  nature  as  Ughtnii^*' 
earthquake,"  severe  frosts  or  great  drouths,  etc,** 
have  always  been  considered  acts  of  God. 

A  storm  or  tempest  of  extraordinary  vio- 
lence," tornadoes,"  high  winds,*'  violence  of  the 

Co.,  91  Minn.  329,  97  NW  893.  108 
AmSR  607;  Pruitt  v.  Hannibal,  etc, 
R  Co..  62  Mo.  627;  Ballentlne  v.  North 
Missouri  R.  Co.,  40  Mo.  491,  604,  93 
AmD  816:  Cunningham  v.  Wabash  R 
Co.-,  79  Mo.  A  624;  Ward  v.  Chicago, 
eta.  R  Co..  92  Nebr.  188.  137  NW 
996:  Black  v.  Chicago,  etc.,  R  Co, 
30  Nebr.  197,  46  NW  428;  Felnberg  v. 
Delaware,  etc.,  R.  Co.,  52  N.  J.  L. 
451,  20  A  33;  Cormacdc  V.  New  York, 
etc..  R  Co.,  196  N.  Y.  443.  448,  90  NE 
66,  24  LRANS  1208  and  note.  11 
AnnCas  949;  Briddon  V.  Great  North- 
em  R  Co.,  38  L.  J.  Eizcli.  Bl.  But  see 
Texas,  etc.,  R  Ca  v.  Smlssen,  81  Tex. 
Civ.  A.  54*.  660,  78  SW  43  (wbere 
the  oourt  said  that  they  could  not 
hold  that  a  snowatorm  In  Missouri  la 
the  winter  season  la  an  'fact  of  Ood" 
In  the  sense  In  which  that  term  Is 
used). 

46.  Central  Line  of  Boats  v. 
Lowe,  60  Ga.  .609;  New  Brunswick 
Steamboat,  etc.,  Transp.  Co.  v.  Tiers, 
24  N.  J.  L.  697,  64  AmD  894;  Kuhnis  v. 
Lewis  River  Boom,  etc.,  Co.,  51  Wash. 
196,  98  P  655;  McOraw  v.  Baltimore, 
etc.,  R.  Co.,  18  W.  Va.  361.  41  AmR 
696;  Klauber  v.  American  Express  Co- 
21  Wis.  21,  91  AmD  462. 

[a]  Thus  (1)  a  hurricane  of  ex- 
traordinary violence  haa  been  held  to 
be  an  act  of  God  (Uggia  v.  Brokaw,  77 
App.  Dlv.  810,  79  NYS  244);  (2)  as  has 
also  a  violent  windstorm  which  blew 
a  wagon  from  a  railway  company's 

glatform  and  damaged  it  (Oulf,  etc. 
:.  Co.  v.  Compton.  (Tex.  Civ.  A.)  38 
SW  220);  and  (3)  a  cyclone  which 
lifted  a  train  from  the  track  and 
wrecked  It  (Galveston,  etc.,  R-  Co.  v. 
Crier,  45  Tex.  Civ.  A.  484.  100  SW 
1177).  Compare  Monaen  t.  American. 
Importing,  etc.,  Ca,  311  Mass.  SST.  97 
NE  891. 

47.  Blythe  V.  Denver  etc.,  R  Co.^ 
15  Cola  338,  25  P  702,  22  AmSR  403, 
11  LRA  615;  Fergusson  v.  Brent.  12 
Md.  9,  71  AmD  582;  New  Brunswick 
Steamboat,  eta,  Tranap.  Co.  v.  Tiers, 
24  N.  J.  L.  697,  64  AmD  894;  Merritt 
V.  Earle.  29  N.  Y.  116,  86  AmD  392; 
Pennsylvania  R  Co.  v.  Fries,  87  Pa. 
234;  Gordon  v.  Little.  8  SerK.  &  R. 
(Pa.)  533,  11  AmD  883:  HcOraw  v. 
Baltimore,  etc..  R  Co..  18  W.  Va.  861,. 
41  AmR  696;  Klauber  v.  American 
Express  Co.,  21  Wis.  31.  91  AmD  45:; 
Trent,  etc^  Nav.  Ca  T.  Wood,  4  Dougl. 
287,  2«  ECL  479.  99  Reprint  884:  Foi^ 
ward  V.  Plttai^  1  T.  R.  37.  31  Re- 
print 963,  1  ERC  216. 

[a]  SttddsB  fnn  ot  wind. — The 
damage  caused  by  a  sudden  gust  of 
wind  has  been  held  attributable  to- 
the  act  of  God.  The  Lady  Pike,  14  F. 
Cas.  No.  7.986.  2  BIss.  141;  Qillett  v, 
Ellis.  11  111.  679;  McClary  v.  Sioux 
City,  etc.,  R  Co..  8  Nebr.  44.  19  AmR 
631;  Gordon  v.  Little,  8  Serg.  ft  R 
(Pa.)  633,  11  AmD  683;  Spencer  v. 
Daggett,  2  Vt.  92;  Kuhnls  v.  Lewis 
River  Boom,  eta,  Co.,  61  Wash.  196, 
98  P  665;  Nugent  v.  Smith,  1  C.  P.  D. 
423,  1  ERC  218;  Amies  v.  Stevens,  Str. 
128,  93  Reprint  438.  But  see  Indiann.. 
etc,  R,  Co.  v.  Hawkins,  81  HI.  A.  670 
(where  It  was  held  that  a  «udden 
gust  of  wind,  which  carried  a  fire 
which  defendant  had  set  on  his  own 
land  upon  the  lands  of  another,  was 
not  an  act  of  God,  as  such  guats  are 
common  and  do  not  have  the  violence 
of  a  tempest,  hurricane,  or  cyclone). 

[b]  MUUb  faUvM  of  irtBd.^It 
seems  that  the  sudden  failure  of  wind 
may  be  regarded  as  mach  an  act  of 
God  as  th«  sudden  violence  of  the 
wind.  Thus,  where  a  vessel  was  beat- 
ing up  the  Hudson  against  a  light 
wind,  and  while  near  the  shore  and  on. 
the  point  of  changing  tack,  the  wind 
suddenly  fttlled,  by  reason  of  whi<A. 
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seas,*  waterspouts,"  and  other  like  disturbance  of 
the  elements""  are  also  usually  regarded  as  an  act  of 
God ;  but  this  is  not  true  of  storms  and  weather  con- 
ditions which  are  not  unusual  in  character,"^  which 
could  have  been  reasonably  anticipated,'^  or  where 
the  injuxy  complained  of  is  due  rather  to  the  negli- 
gence or  mismfuiagement  of  man  than  to  the  disturb- 


ance of  the  elements." 

Fire,  except  when  or^inating  from  lightning"  or 
spontaneous  combustion,  is  not  usually  regarded  as 
an  act  of  God." 

Floods  and  Areahets  of  an  unprecedented  or  ex- 
traordinary nature  are  acts  of  God  in  the  legal 
sense,"  but  they  are  not  snch  where  th^  eould 


the  vessel  drifted  on  the  shore  and 
soon  sank.  It  was  held  that  the  sud- 
den failure  of  wind  was  an  act  of 
God,  and  the  loss  consequent  there- 
upon was  not  chargeable  to  the  car- 
rier. Colt  V.  McMechen,  6  Johns.  (N. 
T.)  160,  166,  6  AmD  200. 

48.  Pish  V.  Chapman,  2  Ga.  84S,  46 
AmD  89S;  Fergusson  v.  Brent,  12  Md. 
»,  71  AmD  682;  New  Brunswlch 
Steamboat,  etc.,  Transp.  Co.  v.  Tiers, 
24  N.  J.  L.  697,  64  AmD  394;  McQraw 
V.  Baltimore,  etc.,  R.  Co.,  18  W.  Va. 
861.  41  AmR  696. 

[a]  Bxtnundlnarlly  hlffli  tUas 
have  been  held  an  act  of  Goo.  Nltro- 
Phosphate,  etc..  Chemical'  Manure  Co. 
V.  XiOndonl  etc..  Docks  Co.,  9  Ch.  D. 
503,  1  EiRC  276.  Commre  Carney  v. 
Caraquet  R.  Co.,  29  N.R.  425. 

49.  Doater  t.  Brown,  85  Qa.  S4,  71 
AmD  153. 

50l  Gleeson  v,  Vtrrlnla  Midland  R. 
Co.,  140  V.  &  434,  11  set  86»,  36  L. 
ed.  458  [quot  IT.  8-  Kansas  City 
Southern  R.  Oa,  18ft  Fed.  471,  4771; 
McGraw  t.  Baltimore,  etc.,  H.  Co.,  18 
W.  Va.  864,  41  AmR  696. 

ta]  IB  til*  law  of  IwwM  It  appears 
to  be  settled  by  the  authorities  that 
damage  by  the  elements  and  damage 
by  the  act  of  God  are  synoynmous 
terms.  Klrby  v.  Wylle,  108  Md.  601. 
612,  70  A  213,  12ft  AmSR  451.^2^ 
LRANS  129. 

61.  Gleeson  v.  Virginia  Midland  R. 
Co.,  140  U.  S.  435,  439,  11  SCt  859,  36 
L.  ed.  468  [quot  U.  S.  v.  Kansas  City 
Southern  R.  Co.,  189  Fed.  471, 
476], 

[a]  no  BUT*  fact  that  a  high 
winfl  wa«  blowlag  at  the  time  an  arch 
fell  did  not  excuse  liability  for  an 
Injury  caused  thereby  -where  there 
was  nothing  unprecedented  tn  the 
velocity  or  force  of  the  wind  at  the 
time  in  question.  Chicago  v.  Smith, 
95  III.  A  835. 

[b]  A  windstorm  (1)  which  drove 
«  freight  train  from  a  side  track  to 
the  main  track,  where  It  was  struck 
by  a  passenger  train,  was  held  not  to 
be  of  such  a  character  as  to  be  an 
act  of  God  that  would  ezcustf  the 
railway  from  liability.  Gulf,  etc.,  R. 
Co.  V.  Bell.  24  Tex.  Civ.  A  579.  58 
8W  614.  (2)  So  in  an  action  for  dam- 
ages for  negligently  allowing  fire  to 
escape  from  the  premises  of  defend- 
ant. In  order  that  a  defense  that  the 
toss  was  occasioned  by  a  sudden  shift 
of  the  wind  may  avail,  it  must  be 
shown  that  the  change  of  the  wind 
was  unusual  and  extraordinary,  and 
such  as  in  its  nature  was  not  reason- 
ably to  be  expected.  Mahaftey  v.  J. 
Rumbarger  Lumber  Co..  61  W.  Vs. 
671,  69  SE  89S.  8  LRANS  1263. 

[c]  DWatanatioa  of  benlM  aader 
aBfavoxaMs  rtunatle  iKmdltlowi  is  not 
an  act  of  Ood.  Fockens  v.  U.  S.  Six- 
press  Co.,  99  Minn.  404,  109  NW  834. 

68.  Oieeson  v.  Virginia  Midland  R. 
Co.,  140  U.  S.  435,  439,  11  SCt  869,  86 
L.  ed.  458  [quot  u.  S.  v.  Kansas  City 
Southern  R.  Co.,  189  Fed.  471,  476]; 
McGraw  Baltimore,  etc.,  R.  Co..  IS 
W.  Va.  361,  41  AmR  696. 

[a]  Onln  AeUed  ont  by  wind.— 
Tn  an  action  on  a  contract  to  harvest 
grain,  because  of  the  fact  that  much  of 
the  shelling  out  was  caused  by  the 
wind,  it  does  not  follow  that  the  loss 
of  the  grain  was  the  result  of  an  act 
of  Ood,  there  being  no  evidence  that 
the  wind  was  a  hurricane,  or  of  such 
unheard-of  violence  as  to  be  beyond 
all  contemplation  or  expectation,  or 
that  It  could  not  have  been  reasonably 
anticipated.  Holt  Mfg.  Co.  v.  Thorn- 
ton. 136  Cal.  232,  68  P  708. 

[b]  An  oiftbutiy  wind  MowlBf  a 
Am  is  not  su^  an  act  of  God  as  will 


exempt  a  carrier  from  liability  for 
loss  caused  thereby.  It  being  a  phys- 
ical cause  which  is  easily  resisted. 
Chevallier  t.  Straham,  2  Tex.  116,  47 
AmD  639. 

63.  See  Slltott  v.  RoBseTl,  10  Johns. 
(N.  T.)  1,  6  AmD  806  (holding  that 
an  injury  to  a  boat  caused  by  a  sud- 
den gust  of  wind,  while  navigating  a 
well  known  and  dangerous  rapid,  can- 
not be  attributed  to  an  act  of  Ood, 
where  the  gust  was  not  uniisual,  and 
the  injury  would  not  have  occurred 
but  for  the  want  of  care  and  skill  in 
steering  the  boat). 

[a]  SetOdpidnff  goods  st  —a— 
Where  a  vessel  transporting  teas 
could  not  enter  a  harbor  on  account  of 
low  stage  of  water,  and  reablpped 
the  teas  on  board  of  keel  boats,  one  of 
which  was  driven  by  a  sudden  squall 
of  wind  and  snow  sideways,  and  up- 
set, whereby  the  teas  were  wet  and 
damamd,  ths  carrier  was  not  excused 
from  ilabllitjr,  unless  such  boat  was 
well  fitted  for  the  voyage,  properly 
manned,  with  a  captain  of  experience, 
and  every  reasonable  exertion  made 
to  save  her.  Hart  v.  Allen,  2  Watts 
(Pa.)  114.  116. 

64.  Jones  V.  Pitcher.  S  Stew.  &  P. 
(Ala.)  136,  24  AmD  716;  Quincy  Gas, 
etc.,  Co.  V.  Schmltt.  123  111.  A  647; 
Mccormick  v.  Pennsylvania  Cent.  R. 
Co.,  80  N.  T.  363;  3  Kent  Comm.  (13th 
ed)  217. 

[a]  BeasML  of  xnls. — In  McKlnley 
V.  Jutte,  230  Pa.  123.  125,  79  A  244. 
AnnCa8l912A  452  and  note,  the  court 
said:  "The  loss  by  Are  is  not  an  act 
of  God  for  fire  originates .  In  human 
agency," 

66.  Pope  v.  Farmers'  Union,  etc., 
Co.,  130  CaL  139,  62  P  384,  80  AmSR 
87:  Fay  v.  Pacific  Impr.  Co.,  98  Cal. 
262,  26  P  1099.  88  P  943,  27  AmSR  198, 
16  LRA  188;  Keeling  v.  Schastey,  18 
Cal.  A  764,  124  P  448;  Blythe  v.  Den- 
ver, etc.,  R.  Co.,  16  Colo.  233,  338,  25 
P  702,  22  AmSR  403.  11  LRA  615;  CIlay 
County  V.  Slmonsen,  1  Dak.  403,  433, 
46  NW  592;  Chicago,  etc.,  R.  Co.  v. 
Sawyer,  69  111.  285,  289.  18  AmR  613; 
BrouBseau  v.  The  Hudson.  11  La.  Ann. 
427,  428;  HajTies  v.  St.  Louis  Second 
Baptist  Church.  12  Mo.  A.  636:  Nlblo 
V.  Blnsse,  44  Barb.  (N.  T.)  54,  60: 
Scott  v.  Alleghany  Valley  R.  Co..  172 
Pa.  646.  38  A  712:  Chevallier  v.  Stra- 
ham, 2  Tex.  115,  124.  47  AmD  639.  See 
also  GUmore  T.  Carman,  9  Miss.  279, 
40  AmD  96. 

[a]  Thnsi  (1)  destruction  by  an 
accidental  fln.  not  caused  by  light- 
ning, is  not  an  act  of  God  so  as  to 
exotise  the  carrier,  although  the  proxi- 
mate cause  of  the  burning  was  a  sud- 
den gust  of  wind  diverting  the  course 
of  a  distant  fire,  bo  as  to  drive  the 
flames  in  the  direction  of  and  upon 
them.  Miller  v.  Steam  Nav.  Co.,  10 
N.  T.  481.  (2)  In  Clay  County  v. 
Slmonsen,  1  Dak.  403,  434,  46  NW  592, 
the  court  said:  "If  this  rule  and  rea- 
soning can  be  applied  to  a  common 
carrier,  with  how  much  more  force 
may  wo  Include  the  public  ofBcer  en- 
trusted with  the  safe  keeping  and  dis- 
bursement of  public  funds."  In  this 
case  the  county  treasurer  was  held 
liable  for  loss  by  an  accidental  fire 
notwithstanding  the  fact  that  the 
county  ofliclalq  nad  refused  to  furnish 
a  safe  at  his  request.  _     „  . 

[b]  areat  OUoago  fixe. — ^In  CHil- 
cago,  etc.,  R.  Co.  v.  Sawyer,  69  111. 
286.  289,  18  AmR  61S.  It  was  held  that 
a  loss  arlalng  from  the  great  fire  In 
Chicago  was  not  one  arising  from  the 
act  of  God.  Here  it  Is  said  that  by 
the  act  of  God  is  meant  something 
superhuman,  or  something  in  opposi- 
tion to  the  act  of  man.  To  same  effect 


Merchants'  Dispatch  Co.  v.  Smith,  76 
111.  542.  544. 

[c]  Vorest  fixe.— In  Dlzon  v.  Breon, 
22  Pa.  Super.  340,  It  was  held  that  a 
forest  Are  must  be  treated  as  an  irre- 
sistible superhuman  agency  which 
cannot  be  prevented  by  any  amount 
of  foresight  or  care. 
„  66.  Gleesoii  v.  Virginia,  etc.,  R. 
Co..  140  U.  S.  436,  439,  II  SOt  859, 
85  L.  ed.  468  [quot  U.  S.  v.  Kan- 
sas City  Southern  R.  Co.,  189  Fed. 
471.  4761;  StrouBS  v.  Wabash,  etc..  JL 
Co.,  17  Fed.  20ft,  218:  Backus  v.  Start. 
18  Fed.  69,  71;  Smith  v.  Alabama 
Weetem  R.  Co.,  91  Ala.  456,  8  s  754, 
84  AmSR  929,  11  LRA  619;  McHenry 
V.  Philadelphia,  etc.,  R  Co..  4  Det 
448;  Wallace  v.  Clayton,  42  Ga.  443, 
-446;  Fish  V.  Chapman,  2  Ga.  349,  46 
AmD  898:  Wald  v.  Pittsburg,  etc.,  R. 
Co.,  162  111.  646.  651,  44  NB  888,  58' 
AmSR  832,  36  LRA  366;  Dorman  v. 
Ames,  12  Mtnn.  451;  Davis  v.  Wa- 
bash, etc,  R.  Co„  89  Mo.  340,  S4»,  1 
SW  827;  New  Haven,  etc.,  Co.  v. 
Qulntard,  81  N.  T.  Super.  89,  97,  6 
AbbPrNS  128;  Long  v.  Pennsylvania 
R.  Co.,  147  Pa.  343,  23  A  459,  30 
AmSR  782,  14  LRA  741;  Baltimore, 
etc.,  R.  Co.  V.  Sulphur  Spring  Inde- 
pendent School  DIst.,  96  Pa.  66,  42 
AmR  629;  Gordon  v.  Little.  8  Serg. 
&  R.  (Pa.)  533,  11  AmD  632;  Nash- 
ville, etc.,  R.  Co.  V.  David,  6  Helsk. 
(Tenn.)  261,  262,  19  AmR  694;  Nltro- 
Phosphate,  etCr  Chemical  Manure  Co. 
V.  London,  etc..  Docks  Co.,  9  Ch.  D. 
608,  1  BRC;  276;  Nichols  V.  Marsland. 
2  JJx.  D.  1,  1  ERC  262.  In  Gulf  Red 
Cedar  Co.  v.  Walker,  132  Ala.  653,  666, 
31  S  874,  the  court  said:  "The  term 
act  of  God  In  Its  legal  sense  applies 
only  to  events  in  nature  so  extraor- 
dinary that  the  history  of  climatic 
variations  and  other  conditions  in  the 
particular  locality  afCords  no  reason- 
able warning  of  them." 

[a]  Zrrlgstton  oaaaL— The  owner 
of  an  irrigation  canal  Is  not  liable  for 
its  breaking  and  overflowing  anoth- 
er's lands,  when  It  was  caused  by  the 
heaviest  rainstorm  that  had  ever  oc- 
curred In  that  locality.  Grand  Valley 
Irr.  Co.  V.  Pltzer,  14  Colo.  A  123,  59 
P  420. 

[b]  Brtaldaf  of  onlvert  or  em- 
bankment.— In  Central  Trust  Co.  v. 
Wabash,  etc.,  R.  Co..  67  Fed.  441.  448, 
it  was  said:  "There  is  no  liability 
when  a  suitable  culvert  or  embank- 
ment, which  has  been  properly  con- 
structed and  kept  In  repair,  breaks, 
or  proves  otherwise  Insutflclent,  and 
causes  Injury  to  lands  above  or  be- 
low, because  of  an  extraordinary  flood 
or  other  act  of  God,  or  when,  In  con- 
sequence of  great  and'  exceptional 
floods,  without  concurring  negli- 
gence, it  injures  a  landowner  above 
or  below,  unless  liability  may  arise 
from  the  terms  of  a  statute  by  which 
the  work  Is  expressly  authorized." 

[c]  Flood  Med  not  be  unprece- 
dented, (1)  if  extraordinary  and  over- 
whelming.- Norrls  v.  Savannah,  etc., 
R.  Co..  28  Pla.  182.  1  S  475,  11  AmSR 
355;  Peo.  v.  Utlca  Cement  Co.t22  IlL 
A.  159;  Palmyra  V.  Waverly  Woolen 
Co..  99  Me.  134.  68  A  674;  Siegfried  v. 
South  Bethlehem  Borough,  27  Pel 
Super.  456.  (2)  But  the  fact  that  a 
flood  does  not  occur  every  year  does 
not  render  it  "extraordinary"  in  the 
sense  that  It  is  to  be  deemed  an  act 
of  God.  Kuhnls  v.  Lewis  River  Boom, 
etc.,  Co.,  51  Wash.  196,  201.  98  P  655. 
In  Kansas  City  v.  King,  65  Kan.  64. 
66,  68  P  1093  [quot  Wlllson  v.  Boise 
City,  20  Ida.  133,  189,  117  P  116,  36 
LRANS  11681,  the  supreme  court  was 
considering  the  llabultjr  of  the  fMy 
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have  been  anticipated  by  ordinary  foresight  and 
prudence,'^  or  where  the  loss  ia  in  fact  due  to  the 
negUgenee  of  man.^ 

The  fTeezing  of  a  canal  or  river  on  which  a  com- 
mon carrier  is  transporting  goods  has  been  held  to 
constitute  an  act  of  dod,°^  but  freezing  weather,  at  a 
season  of  the  year  when  such  weather  is  naturally 
to  be  anticipated,  cannot  be  brought  within  the 
definition  of  the  term;^  nor  can  it  be  so  considered 
where  the  loss  could  have  been  guarded  against  or 
prevented  by  the  exercise  of  ordinary  care  and  dili- 
gence, notwithstanding  the  climatic  conditions.^^ 


A  collislott  is  generally  considered  not  to  be  an 
act  of  Cbd,"^  especially  where  any  element  of  negli- 
gence on  the  part  of  individuals  enters  into  the 
accident.^  The  question  as  to  whether  a  collision 
with  sunken  rocks,  reefs,  or  other  objects  is  an  act 
of  God  depends  upon  the  nature  of  the  accident  and 
the  previous  knowledge  of  the  existence  of  such  dan- 
gers. Where  they  are  previously  unknown  and 
could  not  have  been  avoided  by  ordinary  care  and 
prudence  the  collision  will  be  considered  an.  act  of 
God;"  but  where  previously  known,  or  where  negli- 
gence has  contributed  to  the  injury,  they  will  not  be 


for  damaeres  caused  by  flooding  on 
account  of  the  Inadequacy  of  a  sewer 
to  carry  off  the  flood  waters.  The 
court  said:  "It  Is  true  that  the  flood 
ot  1892  may  be  aald  to  have  been  an 
unusual  one,  but,  although  unusual. 
It  waa  such  as  had  occasionally  oc- 
curred, and  which  the  city  should 
have  antlcliwted  and  provided  against. 
Tho  testimony  shows  that  such  floods 
had  occurred  at  Irrwular  intervals, 
and  that  they  would  again  occur 
might  reaaonably  have  been  expected. 
It  1b  true  that  flooda  unprecedented 
and  so  extraordinary  as  to  have  been 
beyond  reasonable  anticipation  are 
not  to  bo  provided  against,  but  while 
floods  like  the  one  which  occasioned 
the  injury  were  of  rare  occurrence  in 
that  vicinity,  they  had  occurred  so 
often  In  the  past  as  to  warrant  the 
belief  that  the  region  was  subject  to 
them,  and  tbat,  under  the  laws  of 
nature,  they  would  occur  again.  Or- 
dinary care  and  foresight,  therefore, 
required  the  city  to  provide  against 
floods  which  were  or  should  have  been 
anticipated,  and  floods  were  shown  to 
have  occurred  so  frequently  that 
those  who  constructed  the  sewers 
should  have  anticipated  floods  like 
that  of  1892,  and  should  have  guarded 
against  them  by  placing  flood-gates  at 
the  mouths  of  the  sewers." 

[d]  An  orOisary  f^esbot  is  not  an 
act  of  Ood  In  the  legal  sense  which 
protects  a  man  against  reaponsi- 
blllty  for  the  nonperformance  of  his 
contract.  Doster  v.  Brown,  £B  Oa.  24, 
26.  71  AmD  153. 

[e]  HMV7  ralna  not  act  of  Ood.^ — 
In  Cannon  v.  Hunt,  113  Oa.  EOl,  608,  88 
8&  988.  it  was  said:  "Constant,  un- 
usual, or  heavy  rains  cannot  of  them- 
selves be  classed  as  a  providential 
hindrance."  See  also  Oleeson  v.  Vir- 
ginia Midland  R.  Co.,  140  U.  B.  4S5, 
11  set  859,  35  L.  ed.  468;  Sawyer  v. 
Ives.  4  Que.  Q.  B.  374.  889.  Compare 
Garfield  v.  Toronto,  22  Ont  A.  128. 
131  (where  it  was  held  that  a  remark- 
ably heavy  rainfall,  although  not  un- 
preeedented.  should  be  regarded  as 
an  "act  of  Ood"  if  so  extraordinary 
that  previous  experience  would  not 
warrant  an  anticquiUon  of  Its  recur- 
rence). 

Vf,  Oleeson  v.  Tirglnia  Midland  R. 
Co.,  140  U.  8.  486.  48t.  11  8Ct  869,  86 
L.  ed.  458;  Oulf  Red  Cedar  Co.  v. 
Walker.  132  Ala.  568,  81  S  374;  Smith 
V.  Western  R.  Co.,  91  Ala.  465,  8  S 
754,  24  AmSR  929.  11  LRA  619;  Will- 
son  V.  Boise  City,  20  Ida.  188,  117  P 
115,  SS  liRANS  1158;  Ohio,  etc.,  R. 
Co.  V.  Ramey,  139  111.  9,  28  NE  1087, 
32  AmSR  176:  Kansas  City  v.  King, 
66  Kan.  64,  68  F  1093;  Dorman  v. 
Ames.  12  Minn.  461. 

[a]  Tot  ezampla,  the  perform- 
ance of  a  contract  was  not  excused 
by  the  fact  that  an  unbrldged  river 
between  defendant's  residence  and 
the  place  of  performance  was  swollen 
by  recent  rains  and  impassable  at  the 
time  set  for  the  performance,  it  not 
being  shown  that  such  a  condition  of 
the  river  was  unusual  at  that  season 
of  the  year,  and  could  not  have  been 
anticipated  by  ordinary  prudence. 
Ryan  v.  Rogert^  96  CaL  849,  863,  31 
P  844. 

^[b]  A  flood  which  miglit  reason- 
ably haT*  bMB  aatlolpatea  (1)  ia  not 

an  act  of  Ood.  notwithstanding  it  bo 


of  an  extraordinary  character.  Mls- 
slsslppi  River  Logging  Co.  v.  Robson, 
69  F^d.  773,  16  CCA  400.  (2)  In  an 
action  against  a  railroad  company  for 
failure  to  deliver  fruit  trees  shipped 
over  it  until  they  had  died.  It  was 
contended  that  owing  to  the  floods  In 
the  river  along  which  the  railroad 
ran  the  railroad  company  was  not 
liable,  floods  amounting  to  an  "act 
of  Ood."  It  was  held,  noweyer,  that 
aa  there  was  no  proof  that  such  floods 
were  not  to  be  anticipated,  or  that 
the  railroad  had  been  so  constructed 
as  to  withstand  the  same,  or  that  the 
company  was  unable  to  transmit  the 
trees  in  question  promptly  over  an- 
other line,  they  were  not  exempt 
from  liability.  Chicago,  etc.,  R.  Co.  v. 
Manning,  23  Nebr.  662,  659,  37  NW  462. 

S8.  Ohio,  etc.,  R.  Co.  v.  Ramey, 
139  III.  9.  28  NE  1087.  82  AmSR  176 
[quot  Wnison  v.  Boise  City,  20  Ida. 
133,  139,  117  P  116,  86  LRANS  1168]: 
Klauber  v.  American  Express  Co.,  21 
Wis.  21,  24,  91  AmD  462.  See  also 
Smith  V.  Western  R  Co.,  '91  Ala.  466, 
8  S  754,  24  AmSR  929.  11  LRA  619; 
Kansas  City  v.  King,  65  Kan.  64,  68  P 
1093. 

[a]  Thus  an  injury  to  land  caused 
by  the  overflow  of  water  from  a  canal 
cannot  be-  attributed  to  an  act  of 
God,  where  the  owner  of  the  canal 
permitted  sand  to  accumulate  In  the 
canal,  but  for  which  accumulation  the 
overflow  would  not  have  occurred. 
Chldester  v.  Consolidated  Ditch  Co., 
69  Cal.  197,  202. 

[b]  Aet  of  third  person^-^Where 
a  tenant  covenanted  to  keep  the  prem- 
ises in  repair,  damages  by  the  ele- 
ments or  acts  of  Providence  only  ex- 
cepted, and  the  premises  were  dam- 
aged by  reason  of  a  torrent  of  water 
sweeping  through  them,  the  water 
flowing  from  a  reservoir,  and  th« 
overflow  being  caused  by  an  Injury 
to  the  embankment  by  some  person 
or  persons  unknown,  such  damage 
was  not  occasioned  by  the  act  of  Ood, 
but  by  the  act  of  such  third  person, 
and  the  tenant  was  liable  for  the 
repairs.  Polack  Pioche,  86  CaL  416, 
423;  95  AmD  116. 

5A.  Lowe  V.  Hoss,  It  111.  477: 
West  V.  The  Berlin,  8  Iowa  632:  Vail 
V.  Paclflc  R  Co.,  63  Mo.  230;  Harris 
V.  Rand,  4  N.  H.  259,  17  AmD  421; 
Worth  V.  Edmonds,  52  Barb.  (N.  T.) 
40,  43;  Parsons  v.  Hardy,  14  Wend. 
(N.  T.)  216,  218,  28  AmD  521.  See 
also  Crosby  v.  Pitch,  12  Conn.  410.  31 
AmD  745;  Allen  v.  Mercantile  Mut. 
Ins.  Co.,  44  K.  T.  427,  4  AmR  700; 
Wing  V.  New  York,  etc.,  R.  Co.,  1 
Hilt.  (N.  T.)  235;  Bowman  v.  Teall, 
23  Wend.  (N.  T.)  806.  36  AmD  662. 

60.  McQraw  v.  Baltimore,  etc.,  R 
Co.,  18  W.  Va.  361,  364,  41  AmR  696. 
In  Bullock  V.  White  Star  Steamship 
Co.,  30  Wash.  448,  70  P  1106,  the  fact 
that  ice  had  not  disappeared  from 
the  bay  of  Port  Clarence  when  a  cer- 
tain boat  arrived  there  was  held  not 
to  be  an  act  of  God. 

61,  Wing  V.  New  York,  etc.,  R.  Co., 
1  Hilt  (N.  Y.)  286.  248. 

Ca]  Vor  ssamplSf  (1)  a  Quantity 
of  wine  in  flasks  and  cases  was  de- 
livered at  New  York  to  a  common 
carrier,  to  be  transported  and  deliv- 
ered at  St.  Liouls.  When  the  wine  ar- 
rived at  East  St.  Louis  the  weather 
was  severely  cold,  and,  on  account  of 


the  ioe  floating  In  the  river,  it  could 
not  be  carried  across.  The-  carrier 
had  it  taken  from  the  cars,  and  stored 
on  a  platform,  where  it  was  exposed 
to  all  the  severity  and  Inclemency  of 
tho  weather  for  two  or  three  days, 
during  which  time  it  was  badly  frozen 
and  greatly  damaged  in  value.  Under 
the  circumstances,  although  the  cold 
weather  which  caused  the  freesing 
was  the  act  of  Ood,  the  carrier  was 
not  released  from  responsibility  for 
the  loss,  as  the  freesing  of  the  wine 
could  and  should  have  neen  suarded 
against  by  protecting  it,  ano  could 
not  be  attributed  to  the  act  of  God. 
Wolf  V.  American  Express  Co.,  43 
Mo.  421,  426,  97  AmD  406.  (2)  ^ere 
a  steamship  brought  a  consignment 
of  oranges  to  New  York,  and  the 
weather  was  so  cold  as  to  render  it 
Impossible  to  land  the  oranges  with- 
out injuring  them,  and  continuing 
Delow  zero  for  several  days,  and  the 
oranges  were  landed  In  spite  of  the 
consignee's  objections,  and  their  value 
for  the  most  part  destroyed,  the  act 
which  destroyed  the  fruit  was  not 
the  act  of  God,  but  of  man,  in  dis- 
charging the  fruit  at  an  unseason- 
able time.  Wessels  v.  The  Aline,  25 
Fed.  662,  568,  23  Blatchf.  336;  The 
Aline,  19  Fed.  876,  876. 

68.  Plaisted  v.  Boston,  etc.  Steam 
Nav.  Co.,  27  Me.  132.  46  AmD  587; 
Mershon  v.  Hobensack.  22  M.  J.  L. 
372,  881;  Lawrence  v.  McGregor. 
Wright  (Oh.)  193;  Hays  v.  Kennedy, 
41  Pa.  378,  380,  80  AmD  627;  Oakley 
V.  Portsmouth,  etc..  Steam  Packet 
Co.,  11  Exch.  618. 

to.  See  Mershon  v.  Hobensack,  22 
N.  J.  L.  372.  881  (holding  that  a  col- 
lision of  vessels  which  may  accrue 
through  natural  causes  alone,  as  by 
the  violence  of  the  wind,  may  be 
called  an  "act  of  Ood."  and  excuse  the 
carrier  from  liability;  but  when  it 
occurs  through  the  negligence  of 
either  party  It  can  by  no'  sound  rea- 
soning be  Drought  within  tho  mean- 
ing of  that  expression).  In  Hutchin- 
son Carr.  8  184.  it  is  said:  "Nbr  can 
a  collision  be  claimed  as  the  act  of 
Ood,  for  no  collision  upon  land  can 
taJce  place  without  the  direct  inter- 
vention of  man,  and  if  happening 
between  vessels  at  sea  in  a  tempest 
which  made  it  Inevitable,  the  tempest 
would  be  the  vis  major,  and  not  tbe 
collision."  Compare  Hays  v.  Kenne- 
dy, 41  Pa.  878,  80  AmD  627. 

[a]  Tor  example,  a  steamer  hav- 
ing In  tow  a  boat  loaded  with  goods 
stopped  to  avoid  another  vessel,  when 
the  waves  lifted  and  threw  the  tow- 
boat  on  the  rudder  of  the  steamer, 
staving  In  the  side  of  the  boat,  where- 
by the  goods  were  injured.  In  this 
case  the  proximate  cause  of  the  in- 
Jury  was  the  stopping  of  the  steamer. 
Oakley  t.  Portsmouth,  etc..  Steam 
Packet  Co.,  11  Exch.  618,  62S. 

64.  Williams  v.  Grant.  1  Conn.  467. 
7  AmD  285;  Pennewill  v.  CuUen.  6  Del. 
288,  241;  Smyrl  v.  Ntolon,  18  8.  C.  L. 
421,  28  AmD  146  Felt  Friend  v.  Wood^ 
6  Gratt.  (47  Va.)  189,  194,  62  AmD 
119];  Bason  T.  Chjarle^on*  etc. 
Steamboat  Co.,  16  8.  C.  L.  262. 

[a]  Teasel  itrlklaLg  oa  xeek>— fl) 
In  Williams  V.  Grant,  1  Conn.  487, 
491.  7  AmD  286,  Swift.  C.  J.,  said: 
"Under  the  term  act  of  Ood  are  com- 
prehended all  nUsfortunasjuid  accl- 
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so  considered."* 

Loss  occftBioned  by  def  ectiTe  nuitarUIs,  appliances, 
machinery,  etc.,  is  not  an  act  of  Ch>d  witliin  the  l^;al 
acceptation  of  the  term.*^ 

Si^uss  or  death  is  generally  regarded  as  an  act 
of  God  such  as  will  excuse  nonperformance  of  a 
eontraet^  for  penonal  services  or  the  like.*^ 


4]   D.  Phrases  of  Similar  Import  Contrasted. 

To  the  nondeOnable  character  of  the  term  *'act  of 
God"  is  perhaps  dae  the  confounding  with  it  of 
various  other  phrases,  of  somewhat  similar  import."* 
"Inevitable  accident"  Thns  it  has  been  fr&- 
qnently  maintained  that  the  term  "inevitable  acci- 
dent" is  synonymous  with  ''act  of  God,""  and  the 


dents  arlalng  from  Inevitable  neces- ' 
slty,  which  human  prudence  could  not 
foreaee  or  prevent."  Applying  this 
Teasoning  to  the  case  at  oar  the  same 
judge  said:  "If  the  situation  of  the 
rock  was  not  generally  knowh,  and 
the  master  did  not  actually  know  it, 
then  if  he  conducted  properly  in  other 
respects,  and  no  fault  was  Imputable 
to  tiim,  his  striking  on  the  rock  would 
be  an  act  of  God,  an  unavoidable  acci- 
dent, and  he  would  not  be  liable  for 
the  loss."  (2)  However,  in  Steele  v. 
McTyer,  31  Ala.  667,  70  XmD  516,  the 
court  decided  that  where  a  boat  is 
wrecked  upon  a  sunken  log  in  the 
river  bed,  such  loss  Is  classed  among 
the  dangers  of  the  river,  and  cannot 
properly  be  denominated  a  loss  from 
the  act  of  Qod,  the  human  agency 
directing  the  boat  against  the  log 
being  the  immediate  and  direct  cause 
of  the  loss.  See  also  Spr'owl  v.  Kel- 
lar,  4  Stew.  A  P.  (Ala.)  382;  Jones  v. 
Pitcher.  8  Stew.  &  P.  (Ala.)  186,  24 
AmD  716.  (3)  In  Bentley  v.  Bustard, 
16  B.  Hon.  (Ky.)  643,  63  AmD  661. 
It  was  held  that  an  accident  occa- 
sioned by  a  vesMl  striking  upon 
known  or  unknown  obstructions  Is 
attributable  to  dangers  of  the  river 
or  perils  of  the  sea.  as  the  case  may 
be.  If  In  spite  of  reasonable  c«re  and 
skill  the  vessel  was  driven  there  by 
the  natural  force  of  wind  and  tem- 
pest. 

es.  FennewlU  v.  Cullera,  6  Del. 
238.  241;  Friend  v.  Woods,  6  Oratt 
(47  Va.)  186,  195,  62  AmD  119. 

[a]  Tor  exauMple,  (1)  the  loss  of 
goods  resulting  from  the  vessel  run- 
ning upon  a  known  rock  In  a  dense 
fog  was  not  caused  by  an  act  of  God, 
so  as  to  exonerate  the  carrier.  Fer- 
gusson  V.  Brent,  12  Md.  9, '31,  71  AmD 
662.  (2)  A  defense  that  loss  of  goods 
on  board  ship,  occasioned  by  water 
breaking  through  broken  ports,  was 
the  result  of  an  act  of  Qod,  is  not 
sustained  by  evidence  that  a  short 
time  before  the  injury  was  discovered 
the  ship,  during  a  rough  sea,  passed 
through  some  floating  wreckage,  there 
being  no  evidence  tending  to  prove 
that  the  port  was  broken  by  the 
wreckage,  nor  any  attempt  to  show 
why  the  ship  did  not  steer  away  from 
it  nor  reduce  its  speed,  nor  any  satis- 
factory proof  that  the  ports  were 
propeny  closed  when  the  vessel 
■ailed,  or  properly  inspected  after- 
ward. The  Majestic,  166  XT.  S.  875, 
386,  17  set  697,  41  L.  ed.  1039.  (3) 
The  sinking  of  a  steamboat  raused 
by  coming  In  contact  with  the  mast 
ox  a  schooner  which  had  sunk  in  a 
squall  two  days  before  was  not 
caused  by  the  act  of  Ood,  although 
the  ainkuiig  of  the  sloop  was  caused 
by  the  act  of  God.  Hrnard  Syra- 
cuse, etc..  R.  Co.,  71  N.  T.  180,  187, 
27  AmR  28  [Clt  with  appr  Herrltt  v. 
Barle.  29  N.  T.  116,  116,  86  AmD 
292]. 

[b]  Sadden  ooUeofctoa  of  sand  In 
path  of  aiito. — In  Williams  v.  Bran- 
son. 5  nTc.  417,  4  AmD  B62  Icit 
Abbot  1691,  Taylor,  J.,  said  that  if  a 
shallow  were  occasioned  by  a  sudden 
and  recent  collection  of  sand  in  a 

Klace  where  ships  could  before  sail 
1  safety,  the  loss  was  attributable  to 
the  act  of  God  or  the  perils  of  the 
sea. 

66.  Central  Line  of  Boats  v.  Iiowe, 
60  Ga.  609.  511  (holding  that  the  loss 
of  a  bale  of  cotton,  while  being  trans- 
ported on  a  steamboat  by  the  break- 
ing of  a  hog  chain  against  which  it 
was  placed,  the  break  being  on  ac- 
count of  a  secret  flaw  In  the  Iron, 
was  not  the  result  of  an  act  of  (Sod 
or  unavoidable  accident,  the  court 


saying  that  the  chain  "ought  to  have 
been  made  stronger — It  ought  to  have 
been  tested.  The  case  Is  one  of  a 
simple  failure  to  have  a  good  vessel"). 

[a]  Sanag*  to  goods  storsd  In  the 
hold  of  a  vessel  occasioned  by  the 
bursting  of  casks  of  chloride  of  lime, 
such  accident,  being  attributable  to 
arf  excess  of  unslacked  lime  in  the 
com  p  OB  it  ion  of  the  chloride,  cannot 
be  attributed  to  an  act  of  God,  but 
resulted  from  human  agency  or  neg- 
ligence. BrouBseau  v.  The  Hudson, 
11  La.  Ann.  427,  428. 

67.  Gleeson  v.  Virginia  Midland 
R.  Ca,  140  U.  8.  435,  11  SCt  SS9,  36 
U  ed.  4S8  Jquot  U.  S.  v.  Kansas  City 
Southern  R.  Co.,  189  Fed.  471,  476]; 
Fish  V.  Chapman,  2  Ga.  349,  46  AmD 
393:  Dickey  v.  Llnscott,  20  Me.  468. 

37  AmD  66;  Scully  v.  Klrkpatrlck,  79 
Pa.  324,  21  AmR  62:  Sanders  v.  C^ole- 
man,  97  Va.  690,  694,  84  SE  621,  47 
LRA  581;  Jennings  v.  Lyons,  89  Wis. 
668.  20  AmR  67;  OrMn  Ollbwt,  21 
Wis  396;  Boast  V.  Firth,  Ij.  R.  4  C.  P. 
1;  Robinson  v.  Davison.  L.  R  6 
Bxch.  269.  But  see  Ringeman  v. 
SUte,  186  Ala.  181,  183,  84  8  861 
(where  It  was  held  that  the  death  of 
the  principal  on  a  ball  bond  Is  an  act 
of  Clod,  but  that  his  illness,  however 
severe  and  critical,  Is  not). 

[a]  Contagions  dlssass. — The  per- 
formance of  a  contract  will  only  be 
excused  as  being  prevented  by  the 
"act  of  God"  when  there  are  inter- 
vening circumstances  which  render 
performance  Impossible,  and  not 
when  they  only  make  It  difficult  or 
undesirable;  and  hence  the  suspension 
of  a  school  by  reason  of  an  epidemic 
of  a  contagious  disease  does  not  de- 
feat the  right  of  the  teacher  to  com- 
pensation under  his  contract.  Car- 
thage School  Town  V.  Gray,  10  Ind.  A. 
428,  37  1069,  1061;  Dewey  v. 
Alpena  School  Dist,  48  Mich.  480,  482, 

38  AmR  206. 

[b]  Tort  hj  BiOk  person. — In  Cen- 
tra,! of  Georria  R.  Co.  v.  Hall,  124  (Ja. 
322,  384,  52  BE  679,  110  AmSR  170.  4 
L.RANS  898  and  note,  4  AnnCIas  128 
and  note,  defendant  company  asserted 
as  a  defense  that  its  engineer  was 
Insane  and  that  his  act  in  running  his 
engine  at  a  reckless  rate  of  speed, 
resulting  in  the  wrecking  of  a  <»r,  and 
the  loss  of  the  property  beln|r  trans- 

Eorted.  was  an  act  of  God,  Tno  court 
eld  that  "sudden  death,  or  sickness 
of  such  a  character  as  to  render  action 
impossible,  may  sometimes  excuse 
non-aotlon.  But  tortious  action  does 
not  become  the  act  of  God  because  the 
person  acting  may  be  sick." 

68.  See  Contracts_r9  Cyc  6311. 

69.  In  Hays  v.  Kennedy,  41  Pa. 
878,  S82,  80  AmD  627  the  court  said: 
"The  uaual  exception  In  the  contracts 
Is  against  the  perils  of  the  sea,  or  road 
or  river,  or  unavoidable  accidents  and 
such  like,  and  lawyers  have  changed 
these  into  the  general  term,  act  of 
God;  but  they  have  not  altered  thereby 
the  terms  of  the  contract.  Act  of  God 
no  more  excludes  human  agency,  than 
such  terms  as  Deo  volente,  Deo 
Juvante,  ex  vlsltatlone  Del;  Providen- 
tial dispensation,  or  the  Roman  terms, 
fatallter,  divinltus,  casus  fortuitus, 
damnum  fatale,  all  of  which  originally 
referred  to  the  intervention  of  the 
gods,  in  the  sense  that  the  appropriate 
human  agency  was  powerless.  It  Is 
only  by  an  arbitrary  deflnltlon  of  the 
term  that  we  depart  from  the  meaning 
of  the  contract,  and  fall  Into  difficul- 
ties In  administering  rights  under  it." 

[a3  "Damage  by  tha  vl wtn ♦iitv ■"— 
The  phrase  "damage  by  the  elements," 
Inserted  In  a  warehouse  receipt,  has 
bctti  construed  to  be  the  equivalent  of 


the  phrase  "act  of  God."  Pope  v. 
Farmers'  Union,  etc.,  Co.,  130  <^l.  139, 
141,  62  P  384..  80  AmSR  87,  63  I<RA 
673  and  note.  And  the  same  con- 
struction was  given  where  the  expres- 
sion was  used  in  a  lease.  Polack  v. 
Pioche,  35  Cal.  416,  95  AmD  115. 

[b]  "Irresistible  aoperhiunaB  oansa.** 
— ^In  construing  a  statute  containing 
the  words  "irresistible  superhuman 
cause"  the  court.  In  Fay  v.  Paciflc 
Impr.  Co.,  98  Cal.  258,  261,  26  P  1099, 
28  F  948,  27  AmSR  198,  16  LRA  188, 
held  that  they  were  equivalent  In 
meaning  to  the  phrase  ^'the  act  of 
God,"  and  that  they  referred  to  those 
natural  causes  the  effects  of  which 
cannot  be  prevented  by  the  exercise  of 
prudence,  diligence,  and  care,  and  the 
use  of  those  appliances  whioh  the  sit- 
uation of  the  party  renders  It  reason- 
able that  he  should  employ.  See  also 
Ryan  V.  Rogers,  96  849,  868,  SI 
P  244. 

[c]  **>ortidtoa>  avwat,"— In  the 

civil  law  "fortuitous  event"  Is  used  In 
the  same  sense  as  the  common-law 
term  "act  of  God."  Bugster  v.  West, 
35  Is.  Ann.  119,  121.  48  AmR  282.  In 
Demeule  v.  Quebec  etc.,  Sllectric  Co., 
82  Que.  Super.  818.  838,  it  Is  said  that 
"fortuitous  event"  Includes  a  cas  for- 
tult  and  force  majeure  under  the 
French  law,  and  an  "act  of  Ood"  under 
the  Ehigllsh  and  American  law,  and 
that  these  are  all.  in  a  legal  sense, 
synonymous  terms. 

[d]  "Xkaamnn  totsto."— (1)  In 
Thickstun  v.  Howard,  8  Blackf.  (Ind.) 
636,  686,  it  is  said:  "Under  the  term 
damnum  fatale,  the  civilians  Included 
all  those  accidents  which  are  summed 
up  in  the  common  law  expressions  "act 
of  God,*  or  'public  enemies,'  though 
perhaps  it  embraced  some  which 
would  not  now  be  admitted  as  occur- 
ring from  an  irresistible  force."  (2) 
In  Kugent  v.  Smith,  1  C.  P.  D.  423,  429. 
1  ERC  218,  the  court  said:  "The 
Roman  law  made  no  distinction  be- 
tween inevitable  accident  arising  from 
what  In  our  law  is  termed  the  'act  of 
God'  and  inevitable  accident  arising 
from  other  causes,  but.  on  the  con- 
trary; afforded  immunity  to  the  car- 
rier, without  distinction,  whenever  the 
loss  resulted  from  'casus  fortuitus,'  or, 
as  it  is  also  called,  'damnum  fatale' 
or  *vls  major* — unforeseen  and  un- 
avoidable accident." 

[e]  "Tls  major"  Is  a  corresponding 
term  employed  In  the  civil  law.  Mc- 
Klnley  V.  Jutte,  280  Pa.  12S.  126.  79 
A  244,  AnnCasl912A  462. 

TO.  New  Jersey  Steam  Nav.  Co.  v. 
Merchants'  Bank.  6  How.  (U.  B.)  344, 
381,  12  L.  ed.  465;  U.  S.  v.  Kansas 
City  Southern  R.  Co.,  189  Fed.  471, 
477;  Binford  v.  The  Virginia,  3  F.  Gas. 
No.  1,412;  Sprowl  v.  Kdlar,  4  Stew.  & 
P.  (Ala.)  382;  Blythe  v.  Denver,  etc, 
R.  Co..  IS  Colo.  838,  889,  26  P  762,  28 
AmSR  408,  11  LRA  616  and  note; 
Crosby  V.  Fitch,  IS  Conn.  410,  81  AmD 
746;  Williams  v.  Grant.  1  Conn.  487. 
7  AmD  286:  Fish  v.  Chapmaji,  2  Ga. 
349,  46  AmD  393;  GiUett  v.  Ellis,  11 
m.  579;  Walpole  v.  Bridges,  S  Blackf. 
(Ind.)  222;  Neal  v.  Saunderson.  10 
Miss.  672,  41  AmD  609  [cit  Story 
Bailm.  818];  Hale  v.  Cheney,  36  N.  H. 
26,  30;  Mershon  v.  Hobensack,  22  N. 
J.  L.  372,  881 :  Cormack  v.  New  York, 
eta.  R.  Co.,  196  N.  Y.  442,  447,  90  NB 
66.  24  LRANS  1209,  17  AnnCas  949; 
Elliott  V.  RoBsell,  10  Johns.  (N.  Y.) 
I,  11,  8  AmD  806;  McKlnley  v.  Jutte, 
230  Pa.  122,  126,  79  A  244.  AnnCaa 
I912A  452;  Hays  v.  Kennedy,  41  Pa. 
878,  80  AmD  627;  Sullivan  v.  Phila- 
delphia, etc.,  R.  Co..  80  Pa.  234,  78 
AmD  6*8;  Iiewls  v.  LudwlOfc,  8  Coldw, 
(Tenn.)  898,  871.  98  4(4. 
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eonrts  have  frequently  used  the  two  ezpresaionB  in- 
terehangeably.'^  Bat  while  it  is  clear  that  every  act 
of  God  is  aa  inevitable  aceiduit,  yet  it  is  equally' 
clear  Uiat  not  every  inevitable  accident  is  an  act  of 
Chid  in  the  le^^al  sense." 

"UiuivddaUe  acddwit."  Some  of  the  authmties 
hold  that  ''unavoidable  accident"  is  synonymous 
with  "act  of  Qod,"  bnt  this  has  been  considered  less 


8  not  prejuaicuu  ana  couia 
nlsled  the  Jury);  (2)  Wal- 
dees,  5  Blackt.  (Ind.)  222, 
tne  court  said  that  "act  of 


71.  New  Jersey  Steam  Nav.  Co.  v. 
MerchantB  Bank,  6  How.  (U.  5.)  344, 
S81,  12  li.  ed.  465;  The  Hiram,  101 
Fed.  ISSy  Grand  Valley  Irr.  Co.  v. 
Pltzer.  14  Colo.  A.  128,  59  P  420;  Gll- 
more  v.  Carman,  9  Miss.  279.  40  AxaD 
96;  Stmnebom  v.  Southern  R.  Co.,  65 

8.  C.  602,  44  BE  77;  Nugent  V.  Smith, 
1  C.  P.  D.  423.  1  EHC  218. 

[a]  Tor  •xanple  see  (1)  Blvthe  v. 
Denver,  etc.,  R.  Co.,  15  Colo.  333.  339, 
25  P  702,  22  AmSR  40S,  11  LRA  615 
(where  it  was  held  that  a  charge  to 
the  Jury,  In  which  "Inevitable  acci- 
dent" and  "act  of  God"  were  nsed  In- 
terchangeably,  while  not  technically 
correct,  was  not  prejudicial  and  ooula 
not  have  misled 
pole  V.  Brid 

223  (where  1  

God"  included  not  only  natural  acci- 
dents, such  as  lightning,  earthquakes, 
and  tempests,  but  its  slgniflcatlon  was 
more  generaJ.  and  it  embraced  all 
other  unavoidable  or  Inevitable  Occi- 
dents).   See  also  Powers  v.  Daven- 

?ort.  7  Blackf.   <lnd.)  497,  43  AmD 

72.  Blythe  v.  Denver,  etc.,  R.  Co., 
15  Colo.  33S,  339.  26  P  702,  22  AmSR 
408,  11  LKA  616  and  note;  McHenry 
V.  Philadelphia,  -etc,  R.  Co.,  4  Del.  448; 
Central  Line  of  Boats  v.  Lowe,  BO  Ga. 
B09,  511;  Merchants'  Despatch  Co.  v. 
Smith,- 76  111.  542;  Plalsted  v.  Boston, 
etc..  Steam  Nav.  Co.,  27  Me.  1S2,  46 
AmD  587;  PergussMi  v.  Brent,  12  Md. 

9.  71  AmD  582;  Hall  v.  Cheney,  36 
N.  H.  26,  32;  Cormack  v.  New  Torlt, 
etc.,  R.  Co..  196  N.  T.  442,  447,  90  NB 
56,  24  LRANS  1209,  17  AnnCas  949; 
Merrltt  v.  Earle,  29  N.  T.  115,  88  AmD 
292:  Dennis  v.  Massachusetts  Ben. 
Assoc.  47  Hun  SS8,  343,  14  NYSt  605; 
Redpath  v.  Vaughn.  52  Barb.  (N.  T.) 
489,  499;  McArthur  v.  Sears.  21  Wend. 
<N.  T.)  190.  198;  McKlnley  v.  Jutte, 
230  Pa.  122.  126.  79  A  244,  AnnCas 
I912A  452;  Hays  v.  Kennedy,  41  Pa. 
878,  879.  SO  AmD  627;  Trent,  etc.  Nav. 
Co.  V.  Wood,  4  Dougl.  890,  26  BCL  479, 
99  Reprint  884;  Forward  v.  Pittard, 
1  T.  R.  27,  99  Reprint  968,  1  ERC 
216. 

[a]  "Aet  of  CM"  is  sot  nbsOlwtob' 
■numjmou  with  *inevltable  acci- 
dent," but  the  latter  term  properly 
refem  to  an  Immediate  result,  spring- 
ing from  a  general  cause,  which  is 

Eroperly  an  '^act  of  Ood."  Blythe  v. 
lenver,  etc.,  R.  Co.,  15  Colo.  383,  889, 
25  P  762,  22  AmSR  403,  11  LRA  616 
and  note.  ;   

[b]  The  dlBtlnotlon  tetwMn  th* 
tenna  "act  of  God"  and  "inevitable 
accident"  Is  clearly  made  (1)  In  Hale 
V.  New  Jersey  Steam  Nav.  Co.,  16 
Conn.  689.  644,  89  AmD  398  (where 
Williams,  C.  J.,  said:  "If  the  defend- 
ants are  common  carriers,  the  question 
must  be  merely  what  are  the  liabili- 
ties of  common  carriers?  The  answer 
Is,  for  all  losses,  even  Inevitable  acci- 
dents, except  they  arise  from  the  act 
of  God.  or  the  public  enemy"),  and  (2) 
In  Merritt  v.  Earle.  29  N.  T.  115,  117, 
86  AmD  292  (where  it  was  said:  '"The 
expressions  "act  of  God'  and  'Inevit- 
able accident'  have  sometimes  been 
used  In  a  similar  sense,  and  as  equiva- 
lent terms.  But  there  la  a  dlptlnetlon. 
That  may  be  an  Inevitable  accident* 
which  no  foresight  or  precaution  of 
the  carrier  could  prevent;  but  the 
phrase  'act  of  God'^  denotes  natural 
accidents  that  could  not  happen  by 
the  Intervention  of  man — as  storms, 
lightning,  and  tempest.  The  expres- 
sion excludes  all  human  agency"). 
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are  preferred  by  some  to  "act  of  God," 
because  more  reverent,  are  not  ade- 
quate to  express  the  ground  of  a 
common  carrier's  excuse,  for  acci- 
dents arising  from  human  force  or 
fraud  are  sometimes  inevitable.  But 
"the  act  of  God"  denotes  natural  ac- 
cidents,   such    ab    lightning,  earth- 

auahes,  and  tempests,  and  not  accl- 
ents  arising  from  the  fault  or  negli- 
gence of  man.  McArthur  v.  Bears,  21 
Wend.  (N.  T.)  190,  198. 

[d]  Itelavtlon  of  ooonmoa  law. — 
The  term  "inevitable  accident,"  aa 
us«A  to  represent  one  of  the  contln- 
geneles  which  will  excuse  a  carrier 
for  loss  of  goods,  has  been  criticised 
as  a  relaxation  ox  the  stringent  rules 
of  the  common  law,  and  as  embracing 
cases  of  accident  which  must  be  rft< 
garded  as  inevitable,  although  not 
happening  from  causes  that  fall  Un- 
der the  legal  definition  of  an  act  of 
God  or  of  the  public  enemy.  Such 
would  be  the  irresistible  force  of  rob- 
bers, or  a  Are  commencing  elsewhere 
and  spreading  to  the  place  In  which 
the  goods  were  kept  by  the  carrier. 
Angell  Carr.  fiS  154,  156.  And  so. 
where  the  Jury  were  instructed  that 
the  carrier  was  liable  for  every  In- 
Jury  except  such  aa  human  care  and 
foresight  could  not  prevent,  the  In- 
struction was,  if  anything,  too  favor- 
able to  the  carrier,  since  Inevitable 
accidents,  unless  such  as  can  be  clas- 
sified tinder  the  legal  head  of  acts  of 
God  or  the  public  enemy,  will  not 
excuse  them.  Hall  v.  Cheney,  86  N. 
H.  26,  32. 

7a.  U.  S.  V.  Kansas  City  Southern 
R.  Co.,  189  Fed.  471,  477.  In  Central 
Line  of  Boats  v.  Lowe.  60  (3a.  509, 
511.  the  court  declared  that  there  was 
"doubtless,  a  dlstlnotltm  between  an 
'act  of  God'  and  an  unavoidable  acci- 
dent.' The  former  covers  only  nat- 
ural accidents,  such  as  lightning, 
earthquakes,  tempests,  and  the  like, 
and  not  accidents  arising  from  the 
negligence  or  act  of  man." 

[a]  m  bills  of  ladliif^In  Hays  v. 
Kennedy,  41  Pa.  378,  385.  80  AmD  627, 
the  court  said:  "We  are  quite  satis- 
fied that  the  weight  of  authority  and 
of  reason,  shows  that  the  ordinary 
exceptions  in  bills  of  lading  of  una- 
voidable accidents,  have  a  much  larger 
sphere  than  that  which  Is  attributed 
to  the  term  act  of  God,  by  the  very 
strict  Interpretation  of  some  writers 
and  Judges." 

74.  Williams  v.  Grant,  1  Conn.  487, 
492.  7  AmD  236  (where  Gould,  J., 
seemed  to  regard  the  meaning  of  the 
term  "dangers  of  the  sea"  as  equiva- 
lent to  that  of  "acts  of  God";  for 
where  the  vessel  transporting  the 
goods  of  plaintiff  ran  upon  a  rock, 
and  the  goods  were  thereby  damaged, 
the  Judge  observed:  "The  defendants 
are.  Indeed,  by  an  express  exception 
in  the  bill  of  lading,  excused,  so  far 
as  regards  losses  caused  by  "dangers 
of  the  sea.'  This  exception,  however, 
does  not  seem  at  all  to  qualify  their 
liability:  for,  by  'dangers  of  the  sea,* 
are  meant  no  other  than  inevitable 
perils,  or  accidents,  upon  that  ele- 
ment; and  by  such  perils  or  accidents, 
common  carriers  are  prima  fade  ex- 
cused, whether  there  is  any.  such  ex- 
press exception  or  not");  ^ckerman 
V.  Stephens,  etc.,  Transp.  Co.,  32  N.  J. 
L.  320,  322  (where  the  court  was  of 
opinion  that  the  expressions  "perils 
of  the  sea"  and  "act  of  God"  were  only 
different  terms  for  the  same  thing), 
aapr— torn  not  aiteqiiatal^The  See  Crosby  v.  Fitch,  12  Conn.  410,  419, 
Inevitable  accident,"   which  I  31  AmD  74B  (where  "act  of  Ood"  and 


desirable  than  the  term  "inevitable  accident."" 

"Perils  of  the  lea"  has  in  like  manner;  and 
with  even  greater  inaceuracy,  been  used  inter- 
changeably with  the  phrase  ' '  act  of  God. ' 
However,  many  courts  have  recognised  the  dif* 
ference  in  meaning  and  said  that  the  term 
"perils  of  the  sea"  has  a  mnch  wider  significatitm, 
than  "act  of  God.*™ 

"dangers  of  the  sea"  are  said  to  be 
expressions  of  very  similar  Import). 

76.  The  Majestic  166  U.  S.  375. 
886,  17  set  697,  41  L.  ed.  Ift39:  Clyde 
Steamship  Co.  v.  Burrows.  36  Fla.  121. 
183,  18  S  349:  Plalsted  v.  Boston,  etc. 
Steam  Nav.  Co..  27  Me.  132,  46  AmD 
587;  Fergusson  v.  Brent.  12  Md.  9,  71 
AmD  682;  Merrltt  v.  Earle.  29  N.  T. 
116,  119.  86  AmD  292;  McArthur  v. 
Sears,  21  Wend.  (N.  T.)  190,  196; 
Reaves  v.  Waterman.  29  S.  C.  L.  197, 
42  AmD  864:  Friend  v.  Woods.  6  Gratt. 
(47  Va.)  189,  196,  62  AmD  119. 

[a]  Wme  saangle,  (1)  in  speaking 
of  "perils  of  the  sea,"  the  court,  in 
(^k  V.  Southeastern  Lime,  etc.,  Co.. 
146  Fed.  101,  102,  said:  "Sometimes 
it  is  construed  as  equivalent  to  an  act 
of  God,  but  It  has  grown  to  have  a 
wider  signification,  and  the  expression 
is  generally  construed  to  denote  those 
accidents  at  sea  peculiar  to  naviga- 
tion arislnr  from  irresistible  forces 
or  overwhelming  power  which  do  not 
happen  by  the  Intervention  of  man, 
and  cannot  be  guarded  against  by  the 
ordinary  exertions  of  human  skill  and 
prudence."  (2)  In  TTompkins  v.  The 
Dutchess  of  Ulster.  24  F.  Cas.  Nc 
14,087a,  It  was  said  that  the  law  rec- 
ognises a  distinction  between  "acts  of 
God"  and  "perils  of  the  sea,"  but  that 
there  Is  no  authoritative  definition 
which  fixes  with  certainty  when  a  dis- 
aster is  to  be  classed  as  an  *^ct  of 
God,"  a  "peril  of  the  sea,"  or  an 
"Inevitable  accident." 

[b]  "Bt  Aajkffers  of  the  ■ea,"  said 
the  court  In  Dibble  v.  Morgan.  7  F. 
Cas.  No.  8,881.  1  Woods  406,  411,  "are 
meant  all  unavoidable  accidents  from 
which  oompion  carriers,  by  the  gen- 
eral law.  are  not  excused  unless  they 
arise  from  the  act  of  God." 

[c]  "BangeHi  of  tb*  rivsr." — fl) 
There  is  some  conflict  as  to  whether 
losses  occasioned  by  hidden  obstruc- 
tions In  a  river,  such  as 'rocks,  logs, 
or  sawyers,  are  attributable  to  acts  of 
God,  or  whether  such  disasters  are 
only  Included  In  "dangers  of  the 
river."  In  Tumey  v.  WlTson.  7  Terg. 
(Tenn.)  840,  843,  27  AmD  616,  it  was 
held  that  while  ordinarily  a  common 
carrier  is  liable  for  all  losses  not  oc- 
casioned by  the  act  of  Ood  or  public 
enemies,  he  may  limit  his  liability 
ao  as  to  exclude  "dangers  of  the 
river,"  which  mean  all  hidden  obstruc- 
tions In  the  river,  such  as  rocks,  logs, 
sawyers,  etc,  which  could  not  be  fore- 
seen or  avoided  by  human  prudence. 
See  also  Steele  v.  McTyer,  31  Ala.  667, 
70  AmD  516;  Sprowl  v.  Kellar.  4  Stew. 
&  P.  (Ala.)  382;  Jones  v.  Pitcher,  8 
Stew.  &  P.  (Ala.)  135,  24  AmD  716; 
Bentley  v.  Bustard,  16  B.  Mon.  (Ky.) 
648,  68  AmD  661:  Friend  v.  Woods,  6 
Gratt.  (47  Va.)  189,  196,  62  AmD  119. 
(2)  Distinguishing  between  the  ex- 
pression "act  of  God"  and  the  words 
"the  dangers  of  the  river  which  are 
unavoidable,"  which  appeared  in  a 
bill  of  lading  exhibited  In  the  caste.  It 
was  said  by  Green,  J.,  In  Gordon  v. 
Buchanan,  5  Terg.  (Tenn.)  71.  8S: 
"The  exception  In  this  bill  of  ladtn? 
of  'the  dangers  of  the  river  which  are 
unavoidable'  narrows  down  the  lia- 
bility of  the  owner  of  the  boat.  Many 
disasters  which  would  not  come  with- 
in the  definition  of  the  act  of  God 
would  fall  within  the  exception  in 
this  receipt.  Such,  for  Instance,  as 
losses  occasioned  by  hidden  obFtrue- 
tlons  in  the  river,  newly  placed  there, 
and  of  a  character  that  human  skill 
and  foresight  could  not  have  discov- 
ered and  avoided." 
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ACT  OF  QOD—AQTOBE  NON  PBOBANTE,  ETC. 


[1C.J.]  1181. 


(Cross  references.") 
ACT  OF  INSOLVENCY." 

ACT  OF  LAW.   The  operation  of  legal  rules  upon 
given  facts.'* 
ACT  OF  FAILLIAUKNT."> 

ACT  OF  FROVIDENGE.^  An  accident  against 
irbieh  ordinary  skill  and  foresight  is  not  expected 
to  provide.*^ 

AOT  OF  STATE.  An  ezervise  of  sorereign 
power  acts  done  or  ad(^»ted  by  the  mling  powers 
of  in^pendent  states,  in  their  political  and  bot- 
ereign  eapaoily.''   

AOT  OF  SUFEBIN  TENDENOE." 


n.  Aet  of  Oodi   As  affeetlni:: 
Liability   for   negllsenca  am  NesU- 
genc6  [29  Cyc  441,  60i]. 

Liability  of: 

Carrier  aee  CarrlerH  [8  Cyc  S761: 
Shipping  [36  Cyc  204,  238]. 

Tax  collector  for  loss  of  money  col- 
lected see  Taxation  [37  Cyc  1205]. 
Performance  of: 

Condition  see  Bonds  [5  Cyc  8061; 
Deeds  JIS  Cyc  704];  Recogni- 
sances [34  Cyc  552]. 

Contract  see  Carriers  [6  Cyc  3761; 
Contracts  [9  Cyc  689];  Railroads 
[33  Cyc  338], 
Pleading  see  Pleading  [31  Cyc  696]. 
See  also  Accident  ante  p  390;  Actions 

ante  8   63;  Casualty  [6  Cyc  701J; 

Dangers  of  the  River  [13  Cyc  2571; 

Dangers  of  the  Sea  [13  Cyc  2681; 

Inevitable  Accident  [22  Cyc  499]; 

Superior  Force  [37  Cyc  B94];  Un- 
avoidable Accident   [39  Cyc  666]: 

Via  Major  [40  Cyc  218]. 

77.  See  Insolvency  [22  Cyc  1271]. 

78.  Abbott  L.  D. 

[a]   TJnAn  tb*  mis  In  axteaOltlOB 

easM  that  the  ball  will  be  exonerated 
where  the  performance  of  the  condi- 
tion la  rendered  Impossible  by  the  act 
of  the  law,  it  is  held  that  If  the  prin- 
cipal Is  arrested  In  the  state  trhere 
the  obligation  Is  given  and  sent  out 
of  the  state  by  the  governor,  upon  the 
requisition  of  the  governor  of  another 
state.  It  Is  within  the  term  "act  of 
the  law."  Taylor  v.  Talntor,  16  Wall. 
<U.  S.)  366,  869,  21  ed.  287.  In  this 
ease  It  was  held  that  the  law  which 
renders  the  performance  Imposalble. 
and  therefore  excuses  failure,  must 
be  a  law  operative  in  the  state  where 
the  obligation  was  assumed. 

79.  8m  Act  Congress  ante  j>  11T2. 

80.  See  Accident  ante  p  890;  Ac- 
tions t  63:  Act  of  God  ante  p  1172; 
Casualty  [6  Cyc  701];  Inevitable  Acci- 
dent  [22  Cyc  499];  Superior  Force 

187  Cyc  694]:  Unavoidable  Accident 
39  Cyc  666];  Via  Major  (40  Cyc  213]. 

81.  See  McCoy  v.  Danley,  20  Pa. 
85,  91.  67  AmD  680  (holding  that  the 
expression  does  not  Include  those 
floods  which  happen  so  frequently 
that  men  of  ordinary  prudence  are 
expected  to  calculate  upon  them;  and 
against  such  swellings  defendant  was 
bound  to  provide  when  he  erected  his 
dam). 

88.  Salaman  v.  Secretary  of  State 
of  India,  [190S]  1  K.  B.  613,  639.  In 
this  case  the  court  said:  "Its  sanc- 
tion Is  not  that  of  law,  but  that  of 
sovereign  power,  and,  whatever  It 
be,  municipal  Courts  must  accept  It, 
as  It  is.  without  question.  But  It 
may,  and  often  must,  be  part  of  their 
duty  to  take  cognizance  of  It.  For 
Instance,  If  an  act  Is  relied  upon  as 
being  an  act  of  State,  and  as  thus 
afrordln?  an  answer  to  claims  made 
by  a  suDject,  the  Courts  must  decide 
whether  It  was  In  truth  an  act  of 
State,  and  what  was  its  nature  and 
extent.  .  .  .  But  in  such  an  In- 
quiry the  Court  muSt  confine  Itself  to 
ascertaining  what  the  act  of  State 
In  fact  was,  and  not  what  In  Its 
opinion  It  ought  to  have  been.  In 
like  manner  municipal  Courts  may 
have  to  consider  the  results  of  acts 
of  State,  I.  e.,  their  effects  on  the 
rights  of  individuals,  and  even  of  the 
Qovemmeut  Itself.  Acts  of  State  are 


not  all  of  one  kind;  their  nature  and 
consequences  may  differ  In  an  Infinite 
variety  of  ways,  and  these  differences 
may  profoundly  affect  the  position  of 
municipal  Courts  with  regard  to  them. 
For  instance,  an  act  of  State  may  fix 
the  relations  between  two  States,  each 
of  which  continues  to  possess  an  In- 
dependent existence.  The  conse- 
quences of  such  an  act  of  State  are 
entirely  beyond  the  cognizance  of  mu- 
nicipal Courts,  because  they  do  not 
administer  treaty  obligations  between 
Independent  States." 

[a]  "Tlis  trae  view  of  an  act  of 
Stats  appears  to  me  to  be  that  It  Is 
a  catastrophic  change,  constituting  a 
new  departure.  Municipal  law  has 
nothing  to  do  with  the  act  of  change 
by  which  this  new  departure  Is  ef- 
fected. Its  duty  Is  simply  to  accept 
the  new  departure;  and  Its  power  and 
Its  dutv  to  adjudicate  upon,  and  en- 
force rights  of  Individuals,  or  of  the 
Oovemment,  In  the  future,  appear  to 
me  to  be  precisely  the  same  whether 
the  origin  of  such  rights  be  an  act 
of  State  or  not.  But,  although  this 
be  so,  it  must  not  be  supposed  tnat  the 
principles  of  Interpretation  applicable 
to  an  act  of  State  are  the  same  as 
those  whldi  apply  to  other  acts.  For 
Instance,  If  an  act  of  State  be  ex- 
pressed in  a  document  purporting  to 
confer  benefits  on  an  tndlTtdual,  It  by 
no  means  necessarily  follows  that 
there  Is  any  Intention  to  create  a  con- 
tract, or  that  the  document  should  be 
construed  by  the  same  canons  of  In- 
terpretation as  would  be  adopted  In 
the  case  of  a  contract  between  two 
Individuals.  A  Government  In  the 
exercise  of  Its  sovereign  power  may 
well  desire  to  reserve  to  Itself  discre- 
tionary powers  quite  Inconsistent  with 
contractual  relations.  There  Is  no 
presumption  In  the  case  of  an  act  of 
State  that  this  is  not  the  case,  and,  if 
the  language  of  the  document  and  the 
circumstances  of  the  case  point  to 
such  a  conclusion,  the  Court  Is  bound 
to  accept  It,  however  vague  and  In- 
definite It  may  make  the  effect  of  the 
act  of  State.**  Salaman  v.  Secretary 
of  SUte  of  India,  [1906]  1  K.  B.  612,  640. 

83.  Baird  v.  Walker,  6  Newfoundl, 
490. 

[a1  Vuiloipal  action. — General  and 
Implied  powers  arising  out  of  the 
charter  of  a  municipal  corporation  do 
not  constitute  such  legislative  author- 
ity for  an  ordinance  passed  by  the 
municipality  repealing  or  repudiating 
a  prior  ordinance  by  which  It  entered 
Into  a  contract  as  to  render  It  an  "act 
of  the  state"  within  the  contract 
clause  of  the  federal  constitution. 
American  Tel.,  eta,  Co.  v.  New  De- 
catur, 176  Fed.  133,  137. 

[b]  magbt  to  qneetton^It  has 
been  held  that  where  the  East  India 
Company,  aa  representing  the  crown, 
has  done  acts  of  such  a  nature,  and 
under  such  circumetancea,  as  to  lead 
to  the  conclusion  that  those  acts  were 
done  In  the  exerdae  of  supreme  power, 
as  acts  of  state,  and  to  negative  any 
Intention  to  give  thereby  legal  rlghta, 
whether  contractual  or  otherwise,  to 
an  Individual  or  Individuals  as  against 
the  company,  the  municipal  courts 
have  no  Jurisdiction  to  question  the 
validity  of  those  acts,  or  to  entertain 
any  claim  in  respect  thereof  by  an 


ACT  OF  THE  LE0ZSL&TT7BE." 

AOT  ON  FETITION.  A  snnmiary  mode  of  Tpro- 
ceeding,  in  which  the  parties  state  their  raspeetive 
cases  briefly  and  suj^rt  their  statements  1^  afSi- 
davit."* 

AOTOB.  In  ordinar;  use  one  vho  acts  or  takes 
part  in  any  aflhir;  a  theatrical  performer;  a  stage 
player.^  In  law  a  plaintiff;"  and  in  old  Elfish 
law  a  proctor  or  advocate  in  civil  courts  or  eanses."* 
In  the  eivil  law,  plaintiff  or  morin^r  party  in  a  leg»l 
proceeding."* 

AOTOBE  NON  FBOBANTE  ABSOLVXTUB 
EETTS." 

Individual  against  the  secretary  of 
state  for  India,  as  the  successor  of  the 
East  India  Company.  Salaman  v.  Sec- 
retary of  State  of  India,  [1906]  1  K. 
B.  618. 

[c] ,  Acts  obnojdona  to  state  laws. 

—where  a  state  has  conferred  power 
on  some  one  of  Its  agencies  to  per- 
form a  certain  function  Involving  the 
exercise  of  discretion,  the  perform- 
ance of  such  function  within  that 
grant,  although  in  a  manner  to  ren- 
der It  obnoxious  to  the  laws  of  the 
state,  is  none  the  less  the  act  of  the 
state  within  the  contemplation  of  the 
constitutional  prohibition  against  dep- 
rivation of  life,  liberty,  or  property, 
without  due  process  of  law.  San  Fran- 
cisco Gas,  etc.,  Co.  v.  San  Francisco, 
189  Fed.  948,  »4B. 

84.  See  Master  and  Servant  [26 
Cyc  1307], 

[a]    What  oonstltutss  see  Ameri- 
can Mfg.  Co.  V.  Blgelow.  188  Fed.  34, 
36,  110  CCA  77;  Louisville,  etc.,  R.  Co. 
V.  Andrews,  171  Ala.  200,  20S,  64  S 
653;   Impel  lizzlerl  v.    Crawford,  148 
App.  DIv.  768,  760,  133  NTS  336;  Vin- 
censo  V.  Delaware,  etc.,  Co.,  126  App. 
Div.   481,   110  NTS  689:  Lowery  v. 
Huntlnrton  Light,  eta,  Co..  121  App. 
DIv.  245,  105   NTS  862. 
88.    See  Act  of  Congress  ante  p  1172. 
88.    Ville  de  Varsovle,  2  Doda.  174, 
184  [quot  The  Tartar,  1  Hagg.  Adm. 
1  note  41. 
ST.   Webater  New  Int  D. 

[a]  "A  cOtaraotn  la  a  plar  who 
goes  through  with  «  series  of  events 
on  the  stage  without  speaking.  If 
such  be  his  part  In  the  play,  Is  none 
the  less  an  actor  In  it  than  one  who. 
In  addition  to  motions  and  gestures, 
uses  his  voice."  Daly  v.  Balmer,  6 
F,  Cas.  No.  3,552,  6  Blatchf.  266,  264. 

[b]  A  Ohlnsss  actor  la  not  a  "la- 
borer^ liable  to  exclusion  within  the 
Chinese  Exclusion  Act.  In  re  Ho  King, 
14  Fed.  724,  725,  8  Sawy.  438. 

88.    Burrlll  L.  D. 

[a]  One  of  oonatltunt  parte  of  • 
oonrt. — In  AccousL  v.  O.  A.  Stowers 
Furniture  Co.,  (Tex.  Civ.  A.)  83  SW 
1104,  1105  [clt  Chase  Blackstone  626, 
627],  the  court  said:  "In  every  court 
there  must  be  at  least  three  constitu- 
ent parts — the  actor,  reus,  and  Judex: 
the  actor,  or  plaintiff,  who  complains 
of  Injury  done;  the  reus,  or  defendant, 
who  is  called  upon  to  make  satisfac- 
tion for  it;  and  the  Judex,  or  Judicial 
power,  which  la  to  examine  the  truth 
of  the  fact,  to  determine, the  law  aris- 
ing upon*  the  fact,  and.  If  an  Injury 
appears  to  have  been  done,  to  ascer- 
tain and  by  Its  officers  to  apply  tbe 
remedy." 

[b]  Tsm  appUoable  to  Interren- 
eta^The  rule  that  each  party  to  a 
proceeding  under  a  statute  to  deter- 
mine the  right  to  purchase  state  lands 
Is  an  "actor"  and  must  state  In  Ms 
pleading  facts  sufficient  to  show  that 
he  has  some  right  to  the  land  better 
than  that  of  the  adverse  party  applies 
to  one  who  Is  admitted  as  an  inter- 
vener as  well  as  to  the  original  par- 
ties. Horan  t.  Bonynga,  16t  Cal.  296. 
297,  107  P  S12. 

88.    Jacob  L.  D. 
80.    Kscrlche  Dtcclonarlo. 
91.    A  maxim  meaning  "Tne  plain- 
tiff not  proving  [his  demand]  the  de- 
fendant la  acquitted."   Burrlll  It.  D. 
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ACTOBI  INCVMBIT,  ETQ.—ACTUAIi 


AOTOSI IN0T7MBIT  ONUS  PBOBAJTOL** 

AOTOBr  QUI  OOITTEA  SBQVLAX.  QDID  AD- 
DUZIT,  NON  EST  AUDIENDUS." 

AOTOS  SEQUITTJB  70SU1I  BEL" 

AOTS  OF  OWNERSHIP.  Sneh  aets  of  dominioa 
and  propTietonhip  over  land  as  are  proper  to  the 
eharaeter  and  condition  thereof;  such  open  eondnct 
with  respect  to  land  as  wonld  be  ordinarily  exeroised 
by  the  owner  thereof.* 

AOTS  OF  UMIOK.  The  statutes  by  which  the 
articles  of  onion  between  England  and  Wales,"  Scot- 
land,*' and  Ireland,"*  respectively,  were  ratified  and 
confirmed* 

AOTUAL.*   Real;'  present;'  visible;*  existent;' 


existing  at  the  time;*  existing  in  set  J 
In  lagal  phraiaolofr  "actual"  is  somethinff  real  in 

opposition  to  conatmetiTe  or  speenlative^  aomechio^ 
existing  in  f  aet.* 

FhrasM  in  wMch  word  has  team  wed  have 
received  judicial  interpretation,  soch  ma  "aet:ial 
aceeptonce/"  "actual  agen^,""  "aetnal  and  eoc- 
struetive  knowledge/"^  "actual  and  ecmtinnM 
change  of  possession,'"'  "actual  and  neeeasaxy  ex- 
penses,"^ "actnal  attendance/"*  "actual  aatlwn- 
ty,'"»  "actual  bias/"*  "actnal  birth,'"''  "actcil 
bodily  harm,""  "actual  bona  fide  reaidenee,"'' 
' '  actual  capital, "  actnal  capital  stock, ' "  aetts: 
cash  payments,"^  "actual  cash  value,"**  *'aeta£. 


[dt  Dixbr  v.  Fltsliarbart.  Hob.  101, 
103.  80  Reprint  2S1]. 

(al  ApplM  Imi  La  Coini>agnle  de 
Publication  du  Canada  R«vue  v.  Fabre, 
6  Que.  Super.  436,  449;  Bondreau  v. 
Lanctot.  12  LCJur  345,  348. 

[b]  aomvttaBW  In  the  form,  Actore 
non  probante  reus  est  abeolvendua. 
Trliarry  v,  Frontera,  1  Porto  Rico 
139, 143;  Ledesma  Artau  y  Ca.  v.  Ama- 
dor, 1  Porto  Rico  116,  120;  Banco 
Kspafiol  V.  Sanchei  Echalecu  y  Ca.,  1 
Porto  Rteo  47.  49;  Sollvellas  y  Ca.  T. 
Formoso,  1  Porto  Rico  45,  47. 

S9.  A  maxim  meanlns  "The  burden 
of  proof  Ilea  on  the  plalntllL"  Uoi^an 
Ler.  Max.  , 

[a]  BoswtliaHi  wilttea  Actorl  In- 
cutnblt  probatio.  Abbott  I*  D.;  Stlm- 
son  L.  Oloss. 

rb]  Applied  Ini  Lane  v.  Townsend, 
14  P.  CaB.No.  8,054,  1  Ware  289;  Flak 
V.  Potter,  2  Abb.  Deo.  (N.  T.)  138.  2 
Keyes  64;  Comber  v.  Leylaad,  [189S] 
A.  C.  524;  Sln^h  v.  Faridkote,  [1894] 
A.  C.  670;  DIgby  v.  FiUharbert.  Hob. 
101,  80  Reprint  261;  CooknMr  v.  An- 
derson, 9  Jur.  N.  S.  7*6;  Wurtde  v. 
Lenghan,  1  Que.  61. 

83.  A  maxim  meanina:  "A  plalntlft 
l8  not  to  be  heard  who  has  advanced 
anythinsr  against  authority."  Rapalje 
&  L.  L.  D. 

84.  A  maxim  meaning  "The  plain- 
tiff follows  the  forum  of  the  tning." 
BurrlU  L.  D. 

[a]  Appllad  lat  Lane  v.  Townsend, 
14  F.  Cas.Tfo.  8,064,  1  Ware  286,  307; 
Cookney  v.  Anderson,  9  Jur.  N.  S.  736, 
787;  Duncan  v.  Campbell,  12  Stm.  616, 
627.  35  EhigCh  621,  59  Reprint  1269. 

SB.   Oure  v.  Eddy,  179  m  492,  E05. 

M.  St.  27  Hen.  Tin  c  26,  con- 
firmed by  84  &  36  Hen.  VZXI  c  26. 

97.   SL  6  Anne  c  8. 

88.    St.  39  &  40  Geo.  Ill  C  67. 

88.    Wharton  L.  Lex. 

1.  Cross  references  see  Infra  note 
87. 

8.  Astor  T.  Merritt,  111  U.  S.  S02. 
213,  4  set  413,  28  L.  ed.  401;  State  v. 
Wells,  31  Conn.  210,  213:  araefTs  Pet.. 
2  Pa.  Dist.  369.  370;  In  re  Oeorse, 
[1899]  1  Q.  B.  595. 

8.  Astor  V.  Merritt,  111  IT.  S.  202, 
213.  4  set  413,  28  L.  ed.  401. 

4.  Bradbury  Marble  Co.  v.  Laclede 
Gaslight  Co.,  128  Mo.  A.  96,  112,  106 
SW  694.  See  also  Couch  v.  Montgom- 
ery. 6  Ida.  669,  670.  69  P  16;  Bass  v. 
Pease,  79  111.  A.  308,  318. 

6.  Oabome  v.  San  Diego  Land,  etc, 
Ca,  178  U.  S.  22,  88,  20  SCt  860,  44 
L.  ed.  961. 

[a]  "Aetnal"  maaaa  earistent,  but 
doea  not  preclude  the  idea  of  change. 
Ortxime  T.  San  Diego  Land,  etc.,  Co., 
178  XJ.  a.  22,  38,  20  SCt  860,  44  L. 
ed.  961. 

6.  Osborne  v.  San  Diego  Land,  etc., 
Co.,  178  U.  S.  22,  88,  20  SCt  860,  44 
U  ed.  961. 

7.  State  y.  Wells,  81  Conn.  210,  218. 

8.  In  re  State,  89  Ala.  867,  883; 
Doty  V.  CNell,  95  Cal.  244,  247,  30  P 
526;  Mclntyre  v.  Sherwood,  82  Cal. 
189,  141,  22  P  937;  King  v.  Wallace. 
78  Iowa  221,  225,  42  NW776;  Bennett 
V.  Burton,  44  Iowa  560,  661;  Cutting 
V.  Patterson,  82  Minn.  375,  380,  86 

172;  Kaliy  v.  Supnme  Counoll  of 


Catholic  Mat  Ben.  Aaaoo.,  46  App.  Div. 
79,  82.  61  NTS  894:  Cleveland  v.  Craw- 
ford, 7  Hun  (N.  T.)  616.  620;  Randall 
T.  Farkei>  6  N.  T.  Super.  69,  73; 
GraefTs  Pet.,  2  Pa.  Dist  169.  370; 
Gladstone  v.  Padwlck.  L.  R.  6  Exch. 
208,  211;  Richards  v.  Price.  6  R  C. 
362,  866;  In  re  Toronto  EHectrtc  Light 
Co.,  8  Ont.  L.  620,  680. 

[a]  Opposed  to  nonlsaL— "The 
word  'actual,'  in  the  lexicon,  has  as  a 
meaning  'real,'  as  opposed  to  -"nomi- 
nal,' as  well  as  the  meaning  of  'pres- 
ent.'" Astor  V.  Merritt,  111  U.  S.  202, 
213.  4  SCt  413,  28  L  ed.  401. 

rb]  Opposite  of  "coMtnwtlw"  or 
•^rlrtaal"  see  Cuttlngv.  Patterson,  82 
Minn.  375,  380,  86  NW  172. 

[c1  Oontnunvd  with  opthw. — "Ac- 
tual," as  used  in  a  letter  between  a 
broker  and  his  customer,  "I  now  see 
that  you  have  my  actual  wheat  ac- 
count mixed  with  my  option  account," 
was  used  to  distinguish  two  classes 
of  transactions;  the  actual  account 
referring  to  the  actual  purchase  and 
sale  of  wheat,  and  the  option  account 
being  merely  fictitious  transactions, 
which  did  not  relate  to  the  intended 
actual  purchase  and  sale  of  that  com- 
modity, but  merely  a  gambling  con- 
tract on  the  rise  and  fail  of  the  mar- 
ket. Dowa  V.  Olaspel,  4  N.  D.  261,  263, 
60  NW  60. 

9.  See  Valle  v.  Cerre,  86  Mo.  576, 
690.  88  AmD  161  (of  a  nonexlstlng- 
hill  of  exchange). 

la  See  Fargo  First  Nat  Bank  t. 
Minneapolis,  etc.,  Fl.  Co.,  11  N.'D.  280, 
284,  91  NW  436  (holding  that  an 
agency  Is  actual  when  the  agent  is 
really  employed  by  the  principal).  See 
also  Agency  fSl  Cyc  11761. 

11.  See  Peo.  v.  Rosenthal,  197  N. 
T.  894,  398,  90  NF  9S1,  46  LRANS  31 
(holding  that  the  phrase  Includes  no- 
tice of  facts  and  circumstances  from 
which  guilty  knowledge  might  fairly 
be  inferred). 

19.  See  Bell  t.  McClellan,  67  Cal. 
283.  284,  7  P  699;  Swiggett  v.  Dodson, 
88  Kan.  702,  70S.  17  P  694:  Murch  v. 
Swensen,  40  Minn.  421,  423,  42  NW 
290;  Brunswick  v.  McClay,  7  Nebr. 
187,  139;  Walters  v.  Ratllff,  10  Okl. 
262.  272.  61  P  1070;  Bandolph  v. 
Brown,  2l  T«t.  CiV.  A.  «17,  620.  63 
SW  825. 

-    [a]    In  oliattsl  nuntgrar*  stattttea. 

— Swlggett  V.  Dodson,  38  Kan.  702, 
708,  17  P  694:  Brunswick  v.  McClay, 
7  Nebr.  137,  139;  Steele  v.  Benham,  84 
N.  T.  634,  638:  Camp  v.  Camp,  2  Hill 
(N.  T.)  628.  629;  Randolph  v.  Brown, 
21  Tex.  Civ.  A.  617,  620,  58  SW  825; 
Hogaboom  v.  Graydon,  26  Ont  298. 
300;  Olllard  T.  BollerL  24  Ont  147. 
160.  See  Chattel  Mortgages  [9  Cyc 
1055];  Fraudulent  Conveyances  [20 
Cyc  B41J. 

[b]  In  Mies  of  panonal  pxopertr. 
—Bell  V.  McClellan,  67  Cal.  288,  284, 
7  P  699;  Godchaux  v.  Mulford,  26  Cal. 
316.  323,  85  AmD  178;  Stevens  t.  Ir- 
win, 15  Cal.  603,  506.  76  AmD  600; 
Guthrie  v.  Carney,  19  Cal.  A.  144,  149, 
124  P  1045;  Chlckering  v.  White,  42 
Minn.  457,  462,  44  NW  988;  Murch  v. 
Swensen,  40  Minn.  421,  423,  42  NW 
290;  Morris  v.  McLaughlin.  25  Mont 
151,  168,  64  P  219:  Dodge  T.  Jones,  7 
Hont  121,  126,  14  P  707:  CGara  v. 


LowiT,  5  Mont.  427.  4ja,  S  I»  5*r. 
Steele  v.  Benham,  84  N.  T.  C34.  63 1: 
Topping  V.  Lynch.  25  M.  T.  Super. 
484,  488;  Randall  v.  Parker,  5  X.  T. 
Super.  69,  78;  Swartidbnrs;  v.  I>ic*«r- 
Bon.  12  Okl.  566,  668,  78  P  tSi;  Win- 
ters V.  Ratllff,  10  Okl.  2e«,  S74.  €1  F 
1070;  Grant  v.  Lewi?,  14  Wl».  ^--T 
490.  80  AmD  78S.  See  Fraud lU en: 
Conveyances  [20  Cyc  541]. 

18.  See  Corker  v.  Pence,  12  Ida. 
152,  164,  85  P  888  (of  public  officers  i 

14.  See  Kelly  v.  U.  S.,  41  Ct_  CI 
246,  260  (of  court  offlcers). 

16.  See  .Weldenaar  New  Tork  L. 
Ins.  Co..  86  Mont.  692.  «I0.  94  P  1  (of 
an  agent). 

16.  See  Peo.  t.  Rigglns,  159  C»L 
113,  120,  112  P  862;  Peo.  vTWells,  IM 
CaL  227,  229,  34  P  718;  Peo.  v.  Mj- 
Quade,  110  N.  T.  284,  304,  IS  ITE 

1  LRA  273;  Huntley  v.  Terr.,  7  04tl 
60,  64,  64  P  814;  State  v.  Miller.  4« 
Or.  486,  486,  81  P  363;  State  v.  Chap- 
man, 1  8.  D.  414,  423,  47  NW  411.  1) 
LRA  432;  State  v.  Haworth,  24  Utah 
898,  407,  68  P  155. 

17.  See  Wallace  v.  State.  10  Tex. 
A-  266,  270  (meaning  a  complete  ex- 
pulsion of  the  child  from  the  body 
of  the  mother  alive). 

15.  See  Rex  v.  Bostetter.  7  Can 
CrCas  221,  222  (not  ImplyinK'  a  m«re 
wounding  or  breaking  of  the  skin). 

19.  See  State  v.  Joyce,  128  La.  43S. 
436,  54  8  933  (under  constitutional 
proTislons  relating  to  suffrace).  S^e 
also  Sneed  v.  Sneed.  14  Aria.  17.  123 
P  312,  814,  40  LRANS  99. 

90ii  See  Person,  etc.,  dt.  w.  LIppa, 
219  Pa.  99.  109,  67  A  1081  (taoUing 
that  the  New  Jersey  Conxwate  Act 
providing  that  "at  no  time  shall  the 
total  amount  of  preferred  stocJcs  ex- 
ceed two-thirds  of  the  actual  capit&l 
paid  In  cash  and  property"  la  to  tw 
construed  as  meaning  that  the  pff- 
ferred  stock  shall  not  exceed  two- 
thirda  of  the  actual  property  of  the 
comt>any  and  that  the  words  "actual 
capital''  in  the  act  do  not  mMLn  capi- 
tal stock). 

81.  See  Steniple  v.  Bruin.  67  Fla 
173,  179,  49  8  151  (of  a  corporation— 
dlstlnsruishing  the  term  "authorized 
capital  stock''). 

sa.  See  Lineweaver  v.  Slagle.  41 
Md.  466,  482,  2  A  693,  64  AmR  773; 
Haggerty  'v.  Foster,  103  Mass.  17.  1); 
Pierce  v.  Bryant  5  Allen  (Mass.)  91, 
92;  Metropolitan  Nat.  Bank  t.  Palmer. 
9  NTS  289,  240:  Hogg  t.  OrciU.  34 
Pa.  844,  361;  SUngsby  Hfff.  C&  t. 
Geller,  17  Han.  120.  146. 

98.  See  CoiuwBB  t.  Indiana,  etc,  R. 
Co.,  193  ni.  464.  474,  62  NS  221;  Shrif 
ley  V.  Chicago,  etc,  R.  Co.,  158  IlL  A 
473.  477;  Dailer  Foster,  17  N.  9t 
664,  660,  134  P  206;  Wolfe  Howard 
Ins.  Co.,  7  N.  T.  688.  KS4;  Manchester 
F.  Ins.  Co.  V.  Simmons,  18  Tex.  Civ.  A 
607,  611iS5  SW  722. 

[a]    Tks  aetaal  cash  itf  pns- 

erty  is  the  price  Which  It  will  brin; 
in  a  fair  market  after  fair  and  rea- 
sonable efforts  have  been  made  to  find 
a  purchaser  who  will  give  the  ht^«t 
price.  The  actual  cash  value,  then,  la 
the  fair  or  reasonable  cash  price  tor 
which  the  property  can  be  sold  In  th« 
market  Hack  v.  Lancashire  Ins.  Ca, 
4  Fed.  69,  SO,  I  McCranr  »i;  Oohbub 
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eondition,"^  ''actual  confinement,""  actual, 
constant,  and  visible  ocenpation,"^'  "actual  eon- 
test,""  actual  control,  care,  or  management,"" 
*'aetaal  eo8t,"»  "actual  custody,""^  "actual 
damage  or  injury.""  "actual  damages,"*'  "ac- 
tual  death, ^'actual   dedication/''*  "actual 


delivery, * '  actual  dereliction, ""  "  actual  de- 
termination,"*' "actual  disbursements,"**  "ac- 
tual employment."**  "actual  fimjoyment,"**  "ac- 
tual eviction,'**^  actual  expense,""  "actual 
fault  or  privity,"**  "actual  first  cost,"**  "ac- 
tual force,"**  "actual  forcible  and  violent  en- 


T.  Indiana,  etc,  R.  Co.,  19S  111.  4S4, 
474,  62  N%  221:  BlrmlnRham  F.  Ins. 
Co.  V.  Pulver,  126  111.  329,  3S7,  IS  NB 
804,  9  AmSR  598;  Wea  Tp.  v.  Cloyd, 
46  Ind.  A.  4»,  91  NE  959.  961;  Wolfe 
V.  Howard  Ins.  Co.,  7  N.  Y.  5S3,  584; 
Manchester  F.  Ina.  Co.  t.  Simmons, 
12  Tex.  ClT.  A.  607,  611,  85  8W  722. 

[b]  Am  a  basis  for  taxation  actual 
cash  value  means  the  price  at  which 
any  piece  of  real  estate,  or  i>erBonal 
or  movable  property,  would  sell  for 
cash  in  the  ordinary  course  of  busi- 
ness, free  from  all  encumbrances 
otherwise  than  by  a  forced  sale.  Mor- 
gan's Louisiana,  etc..  R..  etc.,  Co.  r. 
Board  of  Reviewer^,  41  lia.  Ann.  11B<, 
,1159,  3  s  B07.   8««  Taxation  [8?  Cyc 

1008  et  seq]. 

[c]  *7uz  oMh  Talne"  synoKrinoiia 
Bee  Conness  v.  Indiana,  eta,  R.  Co., 
193  IlL  464,  474,  68  NB  221;  Blrmlnff- 
ham  F.  Ins.  Co.  v.  Pulver,  126  111.  329, 
S37,  18  NB  804,  9  AmSR  698. 

td]  'Varkn  valiu"  ■jnumynoiiB 
see  Manchester  F.  Ins.  Co.  t.  SimmraB, 
12  Tex.  Civ.  A.-  607,  611,  SB  SW  722. 

24.  See  Campbell  v.  Watson,  62  N. 
J.  Eq.  398,  428,  fiO  A  120  (where.  In 
construing  a  bank  charter  requiring 
the  publication  of  quarterly  state- 
ments of  the  actual  condition  of  the 
bank,  the  court  said;  "X  hold  that  ttfe 
words  "actual  condition'  mean  some- 
thing more  than  the  condition  shown 
by  the  booka  of  the  bank.  In  my  Judg- 
ment, they  mean  that  the  statement 
shall  show  what  actually  exlata  in 
the  way  of  assets,  and  that  those  as- 
sets bear,  approximately,  at  leaat,  the 
value  at  which  thsy  are  stated  in  the 
statement"), 

as.  In  re  Mosohberger,  10  N.  J.  It. 
J.  120.  121  (of  insolvent  debtors- 
meaning*  either  an  actual  imprison- 
ment or  "beinar  upon  the  limits,"  the 
limits  being  simply  by  a  Action  of 
law  an  extension  of  the  prison  walls). 

36.  Re  Hewitt,  3  DomLR  156.  167. 
3  OntWN  902. 

27.  Bee  TurnbuU  v.  Richardson,  69 
Mich.  400,  409,  37  NW  499  (not  en- 
tirely ex  parte). 

28.  See  Moore  t.  State.  8  Tex.  A. 
496,  499  (holding  that  a  statute  pro- 
viding that  possession  is  constituted 
by  the  actual  control,  care,  or  man- 
agement of  the  property  does  not 
mean  actual  possession,  but  that  a 
person  in  constructive  possession  of 
an  animal  upon  the  range  may,  as  an 
agent  and  the  like,  exercise  'Actual 
control,  care,  or  management"  with- 
out even  reducing  the  animal  Into 
actual  possession,  and  may  thus  con- 
stitute the  owner  within  the  meaning 
of  the  law). 

29.  See  cases  Infra  this  note. 

{a]  Of  abolisUng  grade  oroeslngs. 
n  re  Old  Colony  R.  Co.,  186  Mass. 
160,  164.  70  NE  62;  In  re  Newton,  172 
Uass.  67,  51  NB  183. 

[b]  Oif  i«^«^n*'r  graln.^ — Peo.  v. 
Budd,  117  N.  T.  1,  6.  22  NE  670,  15 
AmSR  460,  6  LRA  559.  7  N.  T.  Cr.  189. 

[c]  Of  plates  of  volumes  of  law 
reports  means  the  cost  per  plate  of 
stereotype  matter,  and  does  not  in- 
clude an  additional  sum  for  the  com- 
position. State  v.  Price.  13  Wash. 
653,  666.  42  P  120. 

[d]  Of  running  extra  trains. — Lex- 
ington, etc.,  R.  Co.  V.  Fttchburg  R. 
Co.,  »  Gray  (Mass.)  226,  230. 

[e]  Under  the  trslted  States  rere- 
ane  lawB.^In  Alfonso  v.  U.  B.,  1  F. 
Cas.  No.  188,  2  Story  421,  426,  Story, 
J.J  lo  referring  to  the  Revenue  Act  of 
1799,  said:  "1  adhere  to  the  doctrine 
laid  down  In  the  cases  cited  at  the 
Mr,  U.  S.  V.  Sixteen  Packages.  27  F. 
Caa  No.  1«,S03,  2  Mason  48,  S3,  and 
K-,.^-^'  TapPan.  "  Wheat,  (tf.  S.) 
419.  421,  S  H  ed.  509,  22  F.  Caa.  Vo. 


18.749,  2  Mason  893.  401.  that  'actual 
cost'  in  that  section  means  the  actual 
price  paid  for  the  goods  by  the  party 
In  the  caae  of  a  real  bona  flde  pur- 
chase, and  not  merely  the  market 
value  of  the  goods." 

30.  See  Texas,  etc,  R.  Co.  v.  Clay- 
ton, 173  U.  S.  348,  359,  19  SCt  421, 
43  L.  ed.  726  (holding  that  such  a 
phrase  In  a  bill  of  lading  providing 
that  liability  of  the  several  railroad 
companies  would  be  governed  by  the 
actual  custody  of  the  goods  at  the 
time  of  the  loss  was  not  Intended  to 
mean  a  constructive  delivery  of  the 

Soods  from  one  carrier  to  the  other, 
lit  one  which  involved  the  actual  cus- 
tody of  the  goods  by  the  oonneotiny 
carrier). 

81.  See  Ellis  v.  Brockton  Pub.  Co., 
188  Mass.  638,  643,  84  NE  1018,  16 
AnnCas  88  (holding  that  in  those  Ju- 
risdictions where  punitive  damages 
are  recoverable  In  actions  of  libel  the 
phrase  "actual  damage  or  Injury"  Is 
used  in  contradistinction  to  vindic- 
tive damages). 

30.  Heame  v.  De  Toung,  132  CaL 
367.  3«0,  64  P  676:  Ross  v.  Leggett,  61 
Mich.  446,  450,  28  NW  695,  1  AmSR 
608;  Allen  v.  Pioneer  Press  Co..  40 
Minn.  117,  121,  41  NW  936.  12  AmSR 
707,  S  LRA  532:  Oliver  v.  Columbia. 
et&.  R.  Co.,  eS  8.  C.  1.  88,  48  SB  807; 
Levy  V.  Flelaohser,  12  Wash.  16,  17, 
40  P  884.   See  Damages  [IS  Cyc  14]. 

[a]  As  conipewafery  daaaaca><— 
Comer  y.  Age  Herald  Pub.  Co.  161 
Ala.  618,  618.  44  S  678:  Lord  v.  Wood, 
120  Iowa  803,  310,  94  NW  842;  West- 
ern Union  Tel.  Co.  v.  Laweon,  86  Kan. 
660,  662,  72  P  288:  Ross  t.  Leggett.  61 
Mich.  446,  460,  462.  28  NW  69^  1 
AmSR  608;  Osbom  v.  Leach,  136  N.  C. 
628,  682.  47  SB  811,  66  LRA  648;  Mogle 
V.  Black.  5  Oh.  Clr.  Ct.  51,  66,  3  Oh. 
Clr.  Dec.  27;  Fleming  v.  <3l11esple,  7 
Okl.  430,  439.  64  P  66^;  Oliver  v.  Col- 
umbia, etc.,  R.  Co.,  66  B.  C.  1.  88,  48 
SB  307;  So  Relle  v.  Western  Union 
Tel.  Co.,  66  Tex.  808,  811.  40  AmR 
806;  Hays  v.  Houston  Great  Northern 
R.  Co..  46  Tex.  272.  279;  Field  v. 
Munster,  11  Tex.  Civ.  A.  841.  343,  82 
SW  417;  Gatsow  v.  Buening,  106  Wis. 
1,  19,  81  -NW  1003,  80  AmSR  1,  49 
LRA  476.  See  Damages  [18  Cyo  22]. 

 [b]    Tot  Infitngiemsnt  of  patent.— 

Wnlttemore  v.  Cutter,  29  F.  Cas.  No. 
17,601,  1  Oall.  478,  482.  See  Patents 
[80  Cyc  1020]. 

[c]  7or  UbeL — Heame  v.  De 
Toung,  132  Cal.  367,  360,  64  P  676; 
Allen  T.  Pioneer  Press  Co.,  40  Hlnn. 
117.  125.  41  NW  936,  12  AmSR  707,  3 
LHA  632;  Osbom  v.  Leach,  136  N.  C. 
628.  682,  47  SB  811,  66  LRA  648; 
Grace  v.  McArthur,  76  Wis.  641,  654, 
46  NW  616.  Bee  Libel  and  Blander 
[25  Cyc  680]. 

[d]  Tot  wnmgfal  attaohment, — 
Levy  V.  Flelschner.  12  Wash.  16,  16, 
40  P  884;  Seattle  Crockery  Co.  v. 
Haley,  6  Wash.  802,  306.  88  P  660,  36 
AmSR  156,  See  Attachment  [4  Cyc 
874]. 

Fe]    Aotnal  daBiam  are  *^nibstan- 

tlaV  as  distinguished  from  **nomlnar* 
damages.  Blow  v.  Joyner,  166  N.  C. 
140,  144.  72  SE  ^319. 

33.  Kelly  v.  Supreme  Council  of 
Catholic  Mut  Ben.  Assoc.,  46  App.  DIv. 
79,  81,  82,  61  NT3  894  (as  distinguished 
from  speculative  or  presumptive  death). 

84.  See  Longworth  v.  Cincinnati,  48 
Oh.  St.  637,  646,  29  NB  274  (holding 
that  the  term  means  unconditional 
dedication,  and  Implies  an  Intention  to 
yield  up  to  the  public  every  private 
right  in.  and  every  private  right  grow- 
ing out  of,  the  land,  leaving  no  right 
in  the  fonner  owner  except  such  as  he 
enjoys  In  c<»nmon  with  the  public). 

S&   See  Bolln  v.  Huanatle,  1  Rawle 


(Pa.)  9,  19  (in  the  law  of  sales  the 
giving  real  possession  of  the  things 
sold,  to  the  vendee^  or  his  servants  or 
special  agents  who  are  Identified  with 

him  In  law,  and  represent  him), 
[a]    Aotaal  delivery  In  execution. 

—An  order  obtained  by  a  Judgment 
creditor  appointing  a  receiver  does  not 
constitute  an  actual  delivery  In  execu- 
tion, within  the  Judgments  Act  (1864) 

1  1,  entitling  the  creditor  to  a  sale  of 
the  remainder  under  14.  In  re  Har- 
rison. [1899]  1  Ch.  466. 

86.  See  Rhodes  v.  Whitehead,  27 
Tex.  804,  318,  84  AmD  681  (holding 
that  "actual  dereliction  .  .  .  may 
either  be  expressly  declared,  or  it  may 
be  left  to  be  inferred  from  declaratory 
act%  verbis,  vel  factis,  vet  non  factls"). 

37.  Bee  McMahon  v.  Rauhr,  47  N. 
T.  67.  72  ;  Wllklns  v.  Barle.  46  JI.  T. 
868 ;  Whitfield  v.  Broadway,  etc..  R. 
Co..  16  Daly  (N.  Y.)  288,  10  NTS  106; 
Frank  v.  Benner,  3  Daly  (N.  T.)  422, 
428  ;  Puller  v.  Tuska,  17  NTS  356. 
See  Appeal  and  Error  [2  Cyc  587]. 

38.  Robock  v.  Petfirs,  13  Man.  124. 
146 ;  C^>bban  Mfg.  Co.  v.  Lake  Slmcoa 
Hotel  Co..  6  Ont.  L.  447,  448  (con- 
struing R.  S.  O.   (1897)  c  163  |  42). 

Veoessanr  disburaements  see  Costs 
[11  C^c  1281. 
89.    Appleby  v.  Horseley  Co.,  [1899] 

2  Q.  B.  621.  525  (construing  Work- 
men's Compensatltm  Act). 

40.  See  Hall  v.  Evans,  48  U.  C.  Q. 
B.  190,  201  (of  an  easement  of  light 
for  the  prescriptive  period). 

41,  See  Talbott  v.  English.  166  Ind. 
299,  807,  69  NB  857 ;  Dolph  v.  Barry. 
166  Mo.  A.  669,  671.  148  SW  196: 
Selgel  V.  Neary.  88  Misc.  297,  299,  77 
NTS  864 :  Lawrence  v.  Katcher,  117 
NTS  876,  879;  Lawrence  v.  Edwin  A.. 
Denham  Co.,  114  NYB  869,  860;  Knotts 
V.  McGregor,  47  W.  Va.  668,  671.  36 
BB  899.  See  Ejectment  [iS  Cyc  61] ; 
Landlord  and  Tenant  [24  Cyc  1129]. 

[a]  "OoaatraotlTa  •rlotlOB''  dla- 
tfnnlshea^Dolph  T.  Barry.  166  Mo. 
Ar  669,  668,  148  SW  196;  Lawrence  v. 
Katcher,  117  NTS  876,  879. 

48.  Mombert  v.  Buinock  County,  9 
Ida.  470,  478,  75  P  289. 

[a]  Of  ft*— «»«-«-~**^  — n**  of 
Tan  Kleedc,  20  NTS  86,  t  Conn.  Burr. 

[b]  Of  BlMCUr,^— Mombert  v.  Ban- 
nock County,  9  Ida.  470,  476.  75  P  289. 

43.  See  The  Diamond,  [1906]  P 
282,  287  (construing  the  Merchant 
Bhipping  Act). 

44.  See  Black  v.  Toronto  Upholster- 
ing Co.,  15  Ont  642,  646.  In  this  case 
the  parties  entered  into  an  agreement 
that  plaintiff  was  to  manufacture  all 
goods  sold  by  defendant,  at  an  advance 
of  eleven  per  cent  upon  the  actual 
first  cost.  Before  this  agreement  was 
reduced  to  writing,  certain  estimates 
were  made  as  to  the  actual  first  cost 
Defendant  contended  that  these  esti- 
mates were  to  govern  the  actual  first 
cost  The  court  said  :  "Had  th«  ques- 
tion been  left  open  by  the  agreement, 
I  am  not  satisfied  that  the  evidence 
discloses  any  agreement  by  the  plain- 
tiff to  fix  the  actual  first  cost ;  but  I 
do  not  enquire  further  as  to  this,  being 
of  the  opinion  that  the  parties  have, 
by  their  agreement  precluded  them- 
selves from  shewing  anything  Incon- 
sistent with  the  natural  meaning  of  the 
words  'actual  first  coat;'  and  thus  I 
agree  to  the  conclusion  arrived  at  by 
the  learned  Chief  Justice.  Mr.  Shepley 
argued  that  'actual  first  cost'  tpeant 
no  more  than  'cost'  In  one  sens^  that 
may  be  so ;  but  the  use  of  the  three 
words  as  found  in  the  agreement  so 
emphasizes  the  meaning  as  to  In- 
crease the  dlQtcultles  In  the  company's 
way  of  showing  a  meaning  differing 
from  the  natural  and  ordinary  one." 

46.   Long  v.  State.  UHOa.  >9S.  US. 
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ACTUAL 


try,"**  "actual  fraud,""  "actual  knowledge,"*" 
"actual  levy,""  "actual  loss,""*  "actual  mal- 
ice, "  actual  market  value, ""  "  actual  mar- 
riage,""* "aetiul  military  service,""  "actual  negli- 
gence, "**  "actual  notice, "*•  "actual  occupancy,"" 
' '  actual  occupant,  ""*  "  actual  occupation, "  actual 


occupation  and  possession,^  "actual  ouster,""  "ac- 
tual payment,""  "actual  pecuniary  damages,"" 
"actual  place  of  abode/"*  "actual  places  of  reli- 
gious worship,""  "actual  possession, "~  "actual 
possession  of  land,""  "actual  purchase  or  sale,"*^ 


"actual 


[a]  la  laaolTMioT  statnte.^— GraefTs 

Pet,  2  Pa,  Dlst.  (Pa.)  369,  870;  Wld- 
mler's  Case,   10  Phlla.   (Pa.)  il. 

[b]  la  roblMrr  it  means  persooal 
violence  that  occurs  when  Injury  la 
done  to  the  person  or  where  were  ia 
a  atruggle  to  obtain  posaeselon  of  the 
property.  Lons  v.  State,  18  Oa.  898, 
820. 

46.  In  re  Qeor^e,  [18ft9]  1  Q.  B. 
S9&.  eOS  (In  policy  of  burglary  In- 
surance). 

47.  Edmunds  v.  Southern  Pac.  Co., 
18  Cal.  A,  B82,  584,  128  P  811:  Tooker 
V.  New  Jersey  Nat.  Sugar  Refining: 
Co.,  SO  N.  J.  Eq.  306,  816,  84  A  10 ; 
Lynch  V.  Murray,  86  Vt  1,  6,  83  A 
746.  See  Battlson  v.  Hobson.  [18961  2 
Ch.  403,  412  (where  the  court  said : 
"  'Actual  fraud'  I  understand  to  mean 
fraud  jIn  the  ordinary  popular  accepta- 
tion of  the  term,  1.  e.,  fraud  carrying 
with  it  grave  moral  blame,  and  not 
what  has  sometimes  been  called  legal 
fraud,  or  constructive  fraud,  or  fraud 
in  the  eye  of  a  court  of  law  or  a 
court  of  equity")  ;  Fraud  [20  Cyc  1]. 

48.  See  cases  Infra  this  note. 

[&]  la  baakniptoy  prooeedlnn,-— 
BIrkett  V.  Columbia  Bank,  195  15.  S. 
345,  360,  26  SCt  38,  49  L.  ed.  281 :  Jones 
V.  Walter,  116  Ky.  556,  659,  74  SW  249, 
24  KyL  2469 :  Fields  v.  Rust.  36  Tex. 
Civ.  A.  360,  SSS,  82  8W  381. 

[bl  "IiMUea  kaowtodre"  diatln- 
nuMa^^atveston,  etc.,  R.  Co.  v. 
Parish.  (Tex.  Civ.  A.)  93  SW  682, 
€85. 

[c]  "Votioa''  dlstlnnlalied. — Jones 
V.  Walter.  116  Ky.  6667660,  74  SW  249, 
24  KyL  2459. 

49.  Grlesmere   T.   Thorn,    88  Pa. 

Super.  18.  20. 

50.  My  Laundry  Co.  v.  Schmellng, 
129  Wis.  697,  619,  109  NW  640  (to 
party  by  misconduct  to  another  party 
In  contempt  proceeding,  under  the 
statute). 

61.  Cherry  v.  Des  Moines  Leader, 
114  Iowa  2^8,  300,  88  NW  323,  89 
AmSR  866,  64  LRA  855  (personal  spite 
or  ill  will,  or  culpable  recklessness  or 
negligence). 

[a]  In  law  of  Ubel. — ^Heame  v.  De 
Toung,  132  (Dal.  357,  360,  64  P.  676  ; 
Taylor  V.  Hearst.  107  Cal.  262,  269,  40 
P  392;  Cherry  v.  Des  Moines  Leader, 
114  Iowa  298,  800,  86  NW  328,  89 
AmSR  866,  64  LRA  866;  Hlnter  v. 
Bradstreet  Co.,  174  Mo.  444,  477.  73 
8W  868:  McDonald  v.  Brown,  23  R. 
L  846,  S48,  61  A  218,  91  AmSR  669, 
(8  LRA  768. 

6a.  Francis  v.  MUllon,  80  SW  486. 
487,  26  KyL  42. 

[a]  "Vkm  bMt  tost  of  aotnal 
auutet  Talva  ia  a  sale  on  the  market 
under  circumstances  calculated  to  elicit 
full  and  free  bidding  by  Intending 
purchasers."  Francis  v.  Million,  80  SW 
486,  487,  26  KyL  42. 

[b]  inuuv  revwms  laws, — ^West  v. 
TI.  S.,  119  Fed.  496;  Cobb  v.  Hamlin, 
5  F.  Cas.  No.  2.922,  3  Cliff.  191,  197; 
Six  Cases  Silk  Ribbons,  22  F.  Cas.  No. 
12,914,  3  Ben.  636.  538;  Three  Thou- 
sand One  Hundred  and  Nine  Cases 
Champagne  23  P.  Cas.  No.  14,012,  1 
Ben.  241,  249 ;  Twelve  Hundred  and 
Nine  Quarter  Clafks,  etc.,  of  Wine, 
24  F.  Cas.  No.  14,279,  2  Ben.  249,  266. 

63.  See  State  v.  Wfnkley,  14  N.  H. 
480,  494  (holding  that  proof  of  actual 
marriage  Is  always  used  and  under- 
stood in  opposition  to  proof  by  co- 
habitation, reputation,  and  other  cir- 
cumstances from  which  marriage  may 
he  inferred,  which  la  sufflclently  shown 
by  a  copy  of  the  reglBter  or  by  testi- 
mony of  witnesses  who  are  present  at 
the  ceremony.  This  constitutes  proof 
of  marriage  In  fact,  and  is  merely  a 
direct  evidence,  as  contradistinguished 


64.  Bee  Matter  of  &nith,  8  Pbila. 
(Pa.)  104;  Qould  v.  Safford,  89  Vt 
498. 

[a]  Tha  willltla.  ■  -Houston  v.  Moore, 
6  WbeaL  (U.  S.)  1,  64,  6  L  ed.  19 
{"caning  forth"  distinguished)  ;  In  re 
Bogart,  8  F.  Cas.  No.  1.696.  8  flawy. 
898,  403. 

[b]  tn  attaohaMit  lawa  see  Abra- 
hams V.  Bartlet,  18  Iowa  518,  614. 

ic]  In  statutes  rslattag*  to  anaoa- 
ly  wills  see  Leathers  v.  Oreenacre, 
?S  Me.  .661,  578;  Botsftwd  v.  Krake, 
1  AbbPrNS  (N.  T.)  112,  120;  Matter 
of  Smith.  6  Phlla.  (Pa.)  104  ;  (Jould  v. 
Safford,  89  Vt  498,  607  ;  Van  Denser 
V.  Ck>rdon,  39  Vt  111,  117;  Dnimmond 
V.  Parish,  8  Curt  Eccl.  522,  627;  In 
re  Johnson,  2  Curt  Eccl.  341. 

66.  Adams  v.  Colorado,  etc.,  R.  Co., 
49  Colo.  476,  476,  113  P  1010,  36 
LRAN3  412  (in  bill  of  lading  exempt- 
ing carrier  from  liability). 

66.  Johnson  v.  Dooly,  73  Oa.  297. 
300 ;  Parker  v.  Maslin,  86  Kan.  ISO. 
133,  116  P  227 :  Creek  L&nd,  etc.,  Co. 
V.  Davis,  28  Okl.  679,  688,  116  P  468  ; 
Cooper  V.  Flesner.  24  Okl.  47,  57,  103 
P  1016,  28  LRANS  1180,  20  AnnCas 
29 :  Strahom-Hutton-Bvans  Commn. 
Co.  V.  Florer.  7  Okl.  499,  603,  64  P  710. 
See  Notice  [29  Cyc  1110]. 

67.  Ooltermann  v.  Schlermeyer,  111 
Mo.  404,  422.  19  SW  484.  20  SW  161; 
Leeper  v.  Baker,  68  Mo.  400,  406 ; 
Parsons  v.  Prudential  Real  Est  Co., 
86  Nebr.  271,  276.  126  NW  621.  44 
LRANS  606. 

[a]  Affsottaff  aotlos  In  forMlosara 
ptvoMdlntfs, — Bennett  v.  Burton,  44 
lowa  550.  561  ;  Cutting  v.  Patterson,  82 
Minn.  375,  380,  85  NW  172. 

[b]  AvsotUv  aotlos  of  tax  sals. — 
Peo.  V.  Miller,  90  App.  Div.  591,  86 
NYS  193.;  Peo.  v.  Campbell,  67  Hun 
590,  692,  22  NYS  458  [aff  148  N.  Y. 
836,  338,  38  NE  300]  ;  Smith  T.  Sangar. 

3  Barb.  (N.  Y.)  360,  366. 

[c1  Of  bomastsad. — Kramer  v. 
Lamb,  84  Minn.  468,  469.  87  NW  1024 ; 
Clark  v.  Dewey,  71  Minn.  108,  110,  78 
NW  639  ;  Quehl  v.  PetersMi,  47  Minn. 
18,  16,  49  NW  890. 

[d]  Of  wlU  Taaaat  laaa_Peo.  v. 
Kelsey.  96  App,  Div.  148.  149,  89  NTS 
416. 

[e]  "Aotnal  poauMdoa,*'  naoajr- 

inoiub*-Parsons  v.  Prudential  Real 
Est  Ca.  88  Nebr.  S71,  278,  12S  NW 
621,  44  LRANS  606. 

[f]  <VonstrtiotlTa  possssston"  dla- 

UngnUliatL— Bennett  v.  Burton.  44 
Iowa  660,  662;  Cutting  v.  Patterson, 
82  Minn.  376,  380,  86  NW  172 ;  Par- 
sons V.  Prudential  Real  Est.  Co.,  86 
Nebr.  271,  275.  1-25  NW  621,  44  LRANS 
666. 

68.  Parsons  v.  Prudential  Real  Est. 
Co.,  86  Nebr.  271.  274.  125  NW  621, 
44  LRANS  606  (In  which  Letton,  J., 
said  :  "The  terms  'occupant'  or  'actual 
occupant'  are  not  always  susceptible 
of  precise  definition.  Their  meaning 
may  vary  according  to  the  context 
The  Idea  which  the  lawmakers  in- 
tended to  convey  must  be  gathered 
from  a  consideration  of  the  purpose 
of  the  constitutional  provisions,  and 
of  the  statutes  In  which  the  terms  are 
used,  as  well  as  from  the  ordinary 
definitions  given  by  lexicographers. 
Ordinarily  the  occupant  or  actual  oc- 
cupant of  land  Is  one  in  the  actual 
po.ssesslon  of  the  premises"). 

[a]  Dsfandaut  in  ajeotmsnt, — ^Peo. 
V.  Ambrecht  H  AbbPr  (N.  T.)  97,  101. 

Cbl  AffeoUiur  noUos  in  amlnant 
domain  pvoossdlngs.^ — Hunt  t.  Smith. 
9  Kan.  1S7,  146. 

89.    See  Rex  v.  St  GIles-In-the-Flelde, 

4  A.  &  R.  495,  497.  31  ECL  225.  Ill 
Reprint  873  (holding  that  where  a  per- 
son had  constant  access  to  and  con- 


from  cohabitation,  whicb  is  an  Indirect  trol  over  the  whole  house,  and  kept 
evidence  of  marriage).  I  the  keys  to  all  the  rooms,  he  was  In 


purposes  of  euud  navigation,"** 

"actual  occupation"  of  tiie  dweHing 

house). 

[a]  Of  IxmHuOA  hy  eaadldata  tor 
offlos^-^Reg.  V.  Mason.  28  Ont  496,  496 
[foil  Reg.  T.  Beanetl;  87  OnL  814, 

819]. 

[b]  Of  honataad^lAhe  Bnperiw- 
Ship-Canal,  eta,  R-,  etc  Co.  y.  Cun- 
ningham, IBS  U.  8.  864,  881.  16  SCt 
108,  89  U  ed.  188;  Edwards  v.  Begole, 
121  Fed.  1.  7,  67  CCA  246. 

00.  Bennett  v.  Burton,  44  Iowa  690, 
661  (as  affecting  notice  of  levy). 

81.  Bums  V.  Byrne,  46  Iowa  286, 
287  [quot  Bader  v.  Dyer.  106  Iowa 
716,  719.  77  NW  469,  68  AmSR  3321. 
See  Adverse  Possession  [1  Cyc  1076]. 

88.  See  Penn  Mut  L  Ins.  Co.  v. 
Norcross.  163  Ind.  379,  394,  72  NE  132 
(holding  that  "the  requirement  of 
'actual  jMiyment'  In  the  policy  does  not 
exclude  alt  other  methods  of  payment 
which  are  not  made  in  cash"). 

63.  See  Macleod  v.  Philippine  Pub. 
Co..  12  Philippine  427.  482  (holding 
this  phrase  as  found  In  a  statute  as 
equivalent  to  special  damages  as  that 
term  is  defined  in  the  common  law). 

64.  Arnold  V.  Davla  8  R.  L  841. 
342  (as  alCeetlDff  taxation  of  personal 
property). 

65.  See  Moore  v.  Taylor.  147  Pa. 
481,  483,  28  A  768  (under  a  statute 
exempting  actual  places  of  religious 
worship). 

[a]  Boas  not  Inolada  a  paraoaags, 
although  erected  upon  ground  appur- 
tenant to  a  church  but  not  actually  a 
part  thereof.  Church  of  Our  Saviour 
V.  Montgomery  County,  10  WklyNC 
(Pa.)  170,  171.  See  also  Broadway 
Church  V.  Com..  112  Ky.  448,  462.  66 
SW  32,  23  KyL  1696. 

66.  See  Rosenfeld  v.  U.  8.,  88  Fed. 
308.  304,  13  CCA  460  (open,  visible, 
and  present  occupancy  and  po!<!<eB- 
slon)  ;  Dysart  Sav.  Bank  v.  Welnstein, 
162  Iowa  260,  263,  182  NW  18  (real 
possession,  that  which  is  true,  positive, 
and  certain  and  not  that  which  is 
theoretical  or  constructive)  ;■  King  v. 
Wallace,  78  Iowa  221.  226,  42  NW  776 
( true,  genuine,  positive,  and  certain 
possession,  and  not  a  virtual  or  the- 
oretical possession)  ;  Hayden  v.  Twer- 
ton,  4  C.  B.  1,  7.  66  ECL  1,  186  Reprint 
400  (possession  In  fact).  See  also 
Adverse  Possession  [1  Cyc  9821. 

87.  See  Parsons  v.  Prudential  Real 
Est  Co^  88  Xebr.  271,  276,  126  NW 
621.  44  LRANS  606  (possession  In  fact, 
effected  by   actual  entry   upon  the 


lortf 

>  the 

other  phrase,  "possewlon  In  law"  or 
"constructive  possession."  Actual  pos- 
session is  the  same  as  pedis  posxesslo 
or  pedis  posltio,  and  these  mean  a 
foothold  on  the  land,  an  actual  entry, 
a  possefti^lon  in  fact,  a  standing  upon 
it  an  occupation  of  It  as  a  real  demon- 
strative act  done.  It  Is  the  contrary 
of  a  possession  In  law,  which  follows 
In  the  wake  of  title,  Peo,  v,  Kelsey. 
96  App.  Div.  148,  151.  89  NYS  41« 
[cit  (Churchill  V.  Onderdonk,  69  N.  T. 
134,  136].  See  Adverse  Possession  [1 
Cyc  968]  ;  ■  Boundaries  [5  Cyc  861]: 
Deeds  [13  Cyc  6051;  Ejectment  (15 
Cyc  1];  Homesteads  [21  Cyc  448]: 
Mortgages  [27  Cyc  916]  ;  Public  Lands 
[32  Cyc  7691. 

88.  See  IHske  v.  Doucette,  206  Mass. 
275,  283,  92  NE  456  (a  real  and 
tangible  transfer  of  a  full  and  com- 
plete title  to  an  existing,  defined,  and 
certain  security  or  commodity). 

89.  See  Morris  Canal,  etc..  Co.  v. 
Betts,  24  N.  J.  L.  556,  666  (in  a 
statute  exempting  certain  property  of 
a  oanal  company  from  taxation  in- 
cludes crossings,  piers,  and  basins 
owned  by  the  company,  whldi  are  not 
rented,  but  whiel»  are  actually  used  fo;:,. 
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"actual  rebellion  or  insurrection,"™  "actual  rec- 
ord,"^* "actual  residence,'"*  "actual  resident,"^* 
"actual  sale,'"*  "actual  seizin,""  "actual  seiz- 


ure,'"" "actual  service,""  "actual  settler,""  "ac- 
tual taking,"™  "actual  time,""  "actual  total 
loss,     < '  actual  use,     *  *  actual  use  or  occupation, ' 


conducting  tha  boata  engaged  In  th« 
canal  navigation  and  for  the  reception 
of  their  cargo). 

70.  See  State  v.  McDonald,  4  Port 
(Ala.)  449,  46?  (a  resistance  to  the 
established  order  of  things). 

71.  See  Benson  v.  Oreen,  SO  Oa.  230, 
232.  4  SB  861  (the  spreading*  of  the 
Instrument  on  the  record,  not  the 
filing  of  It  -with  the  clerlt).. 

73.  See  Culbertson  v.  Floyd  County, 
62  Ind.  861,  S68  (personal  presence  In 
a  place)  ;  Carpenter  v.  Carpenter,  80 
Kan.  712.  717,  2  P  122.  46  AmR  108 
{synonymous  with  "domlcUe,"  a  resi- 
dence of  a  permanent  and  Sxed  char- 
acter). See  also  Wharton  v.  Bunting, 
73  II].  18.  20:  Sean  v.  Boston,  1  Mete. 
(Mass.)  260. 

[a]  'X«g«l  ,  TMldeace"  >  «l*«la- 
rnmhma. — Ludlow  v.  Ssold,  90  Iowa 
1!6,  179,  67  NW  876  ;  Bradley  v. 
Praser,  64  Iowa  2S9,  291,  «  NW  29S ; 
Love  V.  Cherry,  24  Iowa  204,  ; 
Hinds  V.  HindL  1  Iowa  36,  39 ;  Tipton 
V.  Tipton,  87  Kg.  24S,  246.  8  SW  440. 
10  kSl  262. 

73.  See  Bechtel  t.  BechteL  101 
Mfnn.  611.  613.  112  NW  818,  12  UtANS 
1100  and  note  (as  appllcuile  to  one 
havlnff  a  legal  residence  In  the  atate, 
but  aoeent  temporarily). 

[a]  Of  a  eooBto^Fltsgerald.  v. 
OrlmmeU.  84  Iowa  161,  264,  20  NW 
179 :  FItigerald  v.  Arel,  82  Iowa  104. 
106.  IC  NW  712,  18  NW  713,  60  AmR 
73S ;  State  v.  Independent  School  Dlst. 
Bd.  of  Bducation,  91  Minn.  288,  269,  97 
NW  886. 

[t>]    Of  aobool  dlstrlot^^tate  v. 

Independent  School  Dist.  Bd.  of  Educa- 
tion. 91  Minn.  268,  269,  97  NW  886. 

74.  See  Kramer  v.  Wilson,  49  Or. 
333.  338,  90  P  183   (the  transfer  of 

{iroperty  from  one  person  to  another, 
ncludlng    the    actual    and  complete 
transfer  of  the  title). 

[a]  "Xzeontorr  me^^mmt  to  mU" 
diatliigmshed,  ■  Jdaho  Impl.  Co.  v. 
Lambach,  16  Ida.  497,  609,  101  P  861. 

75.  See  Boylstoa  Wheeler,  61  N. 
T.  521. 

[a]  "OonstmotlTe  posaasslon''  Ois- 
tinnAataed. — "Actual  seisin  or  actual 
possession,  as  distinguished  from  con- 
structive possession  or  possession  In 
law,  has  been  deflned  to  oe  one  based 
upon  an  actual  entry  on  the  land  and 
one  which  requires  or  gives  an  occu- 
pation as  a  demonstrative  thing. 
(Boylston  V.  Wheeler,  61  N.  T.  621; 
Churchill  V.  Onderdonk,  69  N.  T.  184.)'* 
Carr  v.  Anderson,  8  Add,  DIv,  6,  10, 
39  NTS  746. 

[b]  Baoltable  seisin  not  Inolnded. 
— In  construing  a  statute  providing 
that  a  person  actually  selsea  of  land 
as  tenant  In  tail  may  convey  the  lands 
in  fee  simple  It  was  held  that  the 
actual  selxln  referred  to  was  corporal 
possession  with  legal  title,  and  that  It 
was  not  admissible  to  construe  the  ex- 
pression in  this  contact  with  a  latitude 
which  would  Include  so-called  seisin 
in  equity.  Paine  V.  Sackett,  27  R.  I. 
300,  61  A  763. 

[c]  Dlsttnaraislied  from  seUin  In 
law. — ^"Seisin  In  fact,  or  In  deed,  as 
Lord  Coke  calls  It,  or  actual  seizin, 
means  possession  of  the  freehold  by 
the  pedfa  posltio  of  one's  self  or  one's 
tenant  or  agent,  or  by  construction  of 
law.  as  In  case  of  a  commonwealth's 
grant,  a  conveyance  under  the  statute 
of  use^  or  doubtless  of  grants  or  de- 
vise, where  there  Is  no  actual  adverse 
occupancy.  Seizin  In  law  Is  a  right 
to  the  possession  of  the  freehold,  when 
there  Is  no  adverse  occupancy  thereof, 
such  as  exists  In  the  heir  after  descent 
of  lands  upon  him  t>efore  actual  entry 
by  himself  or  hts  tenant.  2  Minor's 
Inst.  107,  citing  3  Th.  Coke  Lltt  and 
other  authorities  there  cited.  See  also 
4  Kent's  Com.,  486  n.  (a)  :  1  Lomax 
Dig.  6-64."  Carpenter  v.  Garrett,  76 
Va.  129.  186. 

76.  Gladstone  v.  Padwlck,  L.  R.  6 
Exch.  208,  211  (holding  that  an  actual 

[1  C.  J.— 76] 


seisure  by  the  sherllE  means  no  more 
than  a  seizure). 

77.  In  State  v.  Peake,  22  N.  D.  467, 
466,  136  NW  1^7,  40  LRAN8  354,  the 
court  said :  "That  the  terms  'acti^al 
service'  and  'active  service,'  as  used 
In  the  Constitution  and  Military  Code, 
mean  service  In  time  of  war  or  public 
danger,  etc.,  is  clear.  It  Is  likewise 
clear  that  the  words  'when  In  actual 
service  In  time  of  war  or  public  dan- 
ger,' In  i  8  of  our  Constitution,  apply 
to  the  Mllltla  only.  Johnson  v.  Sayre, 
168  U.  S.  109,  16  set  773,  39  L.  ed. 
914.  That  the  words  'actual  service' 
and  'active  service'  are  used  In  such 
restrictive  sense  in  our  Military  Code 
is  entirely  clear  from  a  reading  of 
II  1716,  1761,  1762.  1774.  See  also 
State  V.  Joseph8<Hi,  120  La.  438,  46  8 
881,  and  Bryant  v.  Brown,  98  Ky.  211. 
32  SW  741.  17  KyL  801."  Bee  MUltla 
[27  Cyc  601]. 

[a]  Of  prooew.  Heidrltter  v.  Eliz- 
abeth Oil-Cloth  Co„  118  U.  &  894,  298, 
6  set  186.  28  Iih  ed.  729;  Nelson  v. 
ChJcago,  etc.,  R.  Co.^26  IIL  197.  206, 
80  ira  109,  118  AmSR  183,  8  I'RANS 
1186;  Smith  v.  Colloty,  69  N.  J.  L. 
866.  868,  66  A  806;  l&rtln  v.  Bums, 
80  Ter.  676,  680,  16  8W  1078. 

78:  See  May  v.  HolUnmwcHrtb.  86 
Tex.  Civ.  A.  8tf6.  866,  80  SW  t41[fotl 
Beaty  v.  Tell.  (Tex.  Civ.  A.)  188  SW 
611,  912]  (one  who  actually  occupies 
and  settles  upon  land  intending  to 
make  It  hts  home).  See  also  Mosely 
v.  Torrence,  71  Cal.  318,  321,  12  P 
430:  Gavltt  V.  Mohr,  68  Cal.  608,  509, 
10  P  387  ;  McQuady  v.  Mattingly,  12 
SW  768,  11  KyL  800;  Baker  v.  Mill- 
man,  77  Tex.  46,  47,  13  SW  618 ;  Tu^ne^ 
v.  Ferguson,  68  Tex.  6,  10.  In  Bratton 
v.  Cross,  22  Kan.  873,  677,  the  court 
said :  "To  'settle'  upon  land  .  .  . 
means  to  flx  one's  place  of  residence 
thereon ;  and  a  'settler'  uftim  land  Is 
one  who  resides  -tiTereon.  This  is  In 
accordance  with  all  the  definitions  of 
the  words  'settle,'  'settler,'  and  -settle- 
ment.' when  applied  to  settlements  upon 
land." 

[a]  One  vho  makes  his  home  on 
puMio  lands  Is  an  actual  settler,  al- 
though his  habitation  is  of  such  an 
humble  character  that  It  can  hardly 
be  called .  a  house.  Corrlgan  v.  Fltz- 
slmmons,  61  Tex.  Ctv.  A.  444,  446,  111 
SW  793.  See  also  Beaty  v.  Yell,  (Tex. 
Civ.  A.)  133  SW  911.  iU2. 

70.  See  Minneapolis  Threshing  Mach. 
Co.  v.  Haug,  136  Wis.  360,  362,  363,  117 
NW  811  (where  In  construing  a  statute 
which  reads  :  "No  sale  of  any  personal 
property  taken  by  virtue  of  any  chattel 
mortgage  .  .  .  except  by  consent 
of  the  mortgagor,  his  legal  representa- 
tives or  assigns,  shall  be  viade  before 
the  expiration  of  five  days  from  the 
time  when  the  same  was  actually 
taken."  the  coizrt  said:  "We  think 
the  actual  taking  mentioned  In  the 
statute  means  a  corporal  taking  out 
of  the  possession  and  control  of  the 
mortgagor"). 

80.  See  In  re  Hell.  84  Nebr.  206. 
209,  Bl  NW  764  (where  a  prisoner  was 
sentenced  to  the  penitentiary  for  life. 
The  governor  afterward  commuted  his 
sentence  In  the  following  words :  "To 
nine  yean  of  actual  time  In  the  peni- 
tentlaiy."  It  was  held  that  by  actual 
time  In  this  commutation  was  meant 
nine  full  years  In  the  penitentiary,  and 
that  the  prisoner  was  not  entitled  to 
the  good-conduct  reduction  of  time). 

ra]  Aotnal  time  of  servloe, — ^Un- 
der the  United  States  statute  providing 
that  the  actual  time  of  service  In  the 
army  or  navy  shall  be  allowed  In 
computing  officers'  pay.  It  was  held 
that  the  time  served  by  a  cadet  In  a 
military  academy  at  West  Point  was 
properly  actual  time  of  service  in  the 
army.  U.  S.  v.  Watson,  130  U.  S. 
80,  81.  9  set  480,  32  L.  ed.  852;  U.  S. 
V.  Morton.  112  U.  S.  1,  4.  6  SCt  1,  28 
L.  ed.  613. 

81.  Soelberg  v.  Western  Assur.  Co., 


119  Fed.  23,  29,  66  CCA  601 ;  Corbett 
V.  Spring  Garden  Ins.  Co.,  86  Hun  250, 
264,  32  NYS  1069;  Burt  v.  Brewers', 
etc..  Ina  Co.,  9  Hun  (N.  Y.)  383,  386; 
Olobe  Ins.  Co.  v.  Sherlock,  26  Oh.  St. 
60,  64.  Fire  Insurance  [19  Cyo  875]  ; 
Marine  Insurance  [26  Cyc  686J. 

88.  Scbleslnger  v.  Beard,  120  U.  S. 
264,  267,  7  SCt  646,  30  L.  ed.  658; 
Astor  v.  Merritt,-lll  U.  S.  202.  213,  4 
SCt  418,  28  L.  ed.  401 ;  In  re  Spalding, 
27  App.  (D.  C.)  814;  Towne  v.  Mar- 
shall, 64  N.  H.  460,  461,  IS  A  648; 
Somers  v.  E^merson,  68  N.  H.  48,  49; 
Philadelphia  v.  Barber,  160  Pa.  188, 
127,  28  A  844  [guot  Parsonage  Taze^ 
26  Pa.  Co.  670.  672]. 

[a]  Baampnon  from  attaohw* 
and  ezeontton. — Under  a  statute  ex- 
empting from  attachment  and  execm- 
tlon  certain  domestic  animals  when 
required  for  fanning  or  teaming  pur- 

Ces,  or  other  actual  use.  It  was  held 
t  It  was  not  enough  that  the  animal 
in  question  may .  have  been  aotually 
required  for  the  use  of  the  debtor's 
family;  It  Is  the.  actual  use  by  the 
debtor  blmseU  that  brings  It  within 
the  statute.  Whether  or  not  the  ani- 
mal attached  was  reaolred  for  the 
debtor's  actual  working  use  Is  a  ques- 
tion of  fact  aoBura  v.  Emerson,  68 
<N.  H.  48,  49.  To  same  effect  Towne 
v.  Marshall.  64  N.  H.  460.  481.  18  A  848. 

[b]  aasmptl<»  from  taTaWoa,— ■ 
Church  property  In  actual  use  was 
exempted  from  taxation  by  a  statute. 
It  was  held  that  actual  use  meant  ex- 
clusive use,  and  that  a  mere  concur- 
rent or  alternate  occupation  by  the 
church  did  not  come  within  the  re- 
quirement of  the  exemption.  Philadel- 
phia V.  Barber,  ISO  Pa.  128,  127.  28  A 
644  [quot  Parsonage  Taxes,  86  Pa, 
Co.  670,  672].    And  see  Taxation. 

[c]  Bevenu  laws. — (1)  A  statute, 
exempted  from  customs  duties  wear- 
ing apparel  In  actual  use.  In  Astor 
V.  Merrltt,  111  U.  S.  202.  213,  4  SCt 
413,  28  L.  ed.  401,  it  was  held  that 
thia  does  not  reauire  that  the  wear- 
ing apparel  should  be  actually  worn. 
(2)  Iron,  which  at  one  time  formed 
a  part  of  boiler  plates  used  In  the 
manufacture  of  boilers,  and  of  rods 
or  beams  used  in  building  bridges,  but 
which,  in  order  to  fit  the  plates,  rods, 
or  beams,  was  cut  off  as  useless  and 
thrown  into  the  scrap  heap,  was  iron 
which  had  been  in  "actual  use,"  within 
the  meaning  of  Rev.  St  I  2604,  relat- 
ing to  tariffs,  and  declaring  that  noth- 
ing should  be  deemed  scrap  Iron,  ex- 
cept waste  or  refuse  Iron  that  had 
been  In  "actual  use"  and  only  fit  to  be 
remenufactured.    Scbleslnger  v.  Beard. 

120  U.  S.  264,  267,  7  SCt  646,  30  L. 
ed.  666. 

[d]  Trads-maAs^The  Trade-Mark 
Act.  83  St.  at  L.  726  o  698  |  6,  pro- 
vides that  the  mark  must  have  been 
"In  actual  and  exclusive  use  as  a  trade- 
mark .  .  .  for  ten  years  next  wn~ 
ceding  the  passage  of  the  act.'*  The 
court  in  construing  this  act  said  :  "The 
objection  raised  to  the  registration  Is 
broad  enough  to  present  the  question 
aa  to  what  Is  meant  by  the  term 
'actual  use;'  We  think  that  the  term 
should  be  strictly  construed,  and  when 
an  applicant  seeks  a  reglnratlon  un- 
der this  so-called  'ten-years'  clause 
he  should  not  be  permitted  to  register 
a  word  or  name,  not  recognised  by 
the  law  aa  a  lawful  trademaik,  for 
any  articles  of  commerce  save  those 
upon  which  he  has  actually  used  the 
mark  for  the  required  period."  In  re 
Spalding,  27  App.   (D.  C.>   314.  316. 

B3.  See  Merrill  v.  Wilson,  11901]  1 
K.  B.  36,  42  (holding  that,  where  the 
owners  of  a  ship  used  a  portion  of  a 
quay  alongside  which  the  ship  was 
moored  for  the  purpose  of  unloading 
the  cargo,  they  had  the  actual  use 
thereof  within  the  meaning  of  the 
Factory  and  Workshop  Act,  and  were 
liable  for  injuries  to^  workman  In- 
curred in  such  a8«X.f  r\r\cs\f> 
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ACTUAL— ACTUALLY 


"actual  valae,"^  "actoBl  value  for  agrienltaral 
purposes,""  "actual  violence."*" 

i Cross  references.*') 
kOTUALLT.''   Really;  truly  in 
Pbrasw  in  wUcb  tbe  word  liat 


fect.^ 

been  wed  have 


received  judicial  interpretation,  such  as  "actaaUy 
believed,"*'  "actually  collected,"**  "actually  con- 
tributed,'*^ "actually  dangeroua,"*  "actually  dis- 
covered, "**  "actually  on  duW,  " 
dwells"*  "actually  employed,"" 


84.  Cummlncn  v.  Merchants'  Xat 
Bank,  101  U.  S.  168,  162,  26  U  ed. 
»0S;  CUguot  v.  U.  S.,  8  Walt  (U.  S.) 
114,  18  U  «d.  lis ;  Sacramento  South- 
ern R  Co.  V.  Heilbron,  IB*  CaL  408, 
414,  104  P  879  ;  Sanford  v.  Peck,  03 
Conn.  48«,  610,  27  A  1067  ;  Colsch  v.  Chi- 
cago, etc,  R.  Co.,  (Iowa)  117  NW  281, 
S84 ;  St  Louia.  etc.,  R.  Co.  v.  Chap- 
man, 38  Kan.  807,  810,  16  P  <96,  5 
AmSR  744  ;  Murray  v.  Stanton,  99 
Hafis.  3'46,  848;  Peo.  v.  Peftner,  38 
Misc.  204,  206,  77  NYS  218;  Com.  v. 
Edgerton  Coal  Co.,  164  Pa.  284.  299, 
30  A  12S,  129  ;  Milwaukee  v.  Mechanics' 
Ins.  Co.  V.  Frc»ch,  (Tex.  Civ.  A.)  130 
SW  600,  602  :  Maxon  v.  dates,  1S«  Wis. 
170,  290.  116  NW  768. 

[a]  »ynonrm<m«  phra— . —  ( 1 )  The 
•xpreinionfl  "actual  value."  "market 
value,"  or  "market  price,'  when  ap- 
plied to  any  article,  mean  the  same 
thlnv, ,  They  mean  the  price  or  value 
of  the  article  establlflhed  or  shown  -by 
Bales,  public  or  private,  in  the  way  oC 
wdiniary  business.  Sacramento  South- 
ern R  Ca  V.  Heilbron,  166  CaL  408, 
414,  104  P  979;  Sanford  v.  Peck,  63 
Conn.  486,  SIO.  2?  A  1067 ;  Colsch  v. 
Chicago,  etc,  R  Ca,  (Iowa)  117  NW 
281,  284 ;  Murray  v.  Stanton,  S9  Mass. 
S46,  848 ;  Maxon  v.  Gates.  186  Wta. 
S70.  290,  116  NW  768.  (8)  In  Cum- 
mings  V.  Merchants'  Nat  Bank,  101  U. 
S.  IBS,  162,  26  U  ed.  90S.  It  Is  said : 
"The*  phrasee  'salable  value,'  'actual 
value,'  'cash  value.'  and  others  used 
in  the  directions  to  assessing  officers, 
all  mean  the  same  thing,  and  are  de- 
signed to  effect  the  same  purpose." 

85.  See  Ballerino  v.  Mason,  88  Cal. 
447,  449,  28  P  630  (holding  that  under 
a  statute,  providing  that  all  taxable 
property  must  be  assessed  at  its  full 
cash  value,  a  complaint  In  a  suit 
against  an  assessor  for  damages'  for 
excessive  valuation  of  lands,  which 
averred  that  their  "actual  value  for 
agricultural  purposes"  never  exceeded 
a  certain  sum,  less  than  the  assess- 
ment, did  not  show  an,excea8ive  valua- 
tion, since  the  full  cash  value  might 
not  be  the  same  as  their  "actual  value 
for  agricultural  purposes"). 

86.  See  State  v.  Wells,  31  Conn. 
210,  218  (defining  an  assault  with 
actual  violence  as  an  assault  with 
physical  force,  put  In  action,  exerted 
upon  the  person  assailed). 

87.  Aotnalt 

Breaking  see  Burglary  [6  Cyc  176]. 
Controversy  requisite  for  appeal  see 

Appeal  and  Error  [S  Cyo  633]. 
Delivery  of: 

Deed  see  Deeds  [IS  Cyc  660]. 
Girt  see  Gifts  [20  Cvc  1231], 
Pnmerty  see  Sales  [86  Cyc  188]. 
Ptaud  see  Fraud  [20  Cyc  8]. 
IfOcation  of  boundary  see  Boundaries 


[6  Cyc  988]. 
Ill 


Military  service  see  Militia   [27  Cyc 
501], 

Notice  see  Notice  [29  Cyc  1113]. 
Offer  see  Tender  [88  Cyc  142]. 
Possession  to: 

Acquire  title  by  adverse  possession 
see  Adverse  Possession   [1  Cyc 


Avoid  deed  for  champerty  see  Cham- 

Jerty  and  Maintenance  [6  Cyc 
70]1 

Sustain  ejectment  see  Ejectment  [16 
Cyc  61]. 

Sustain  specific  performance  see 
Specific  Performance  [36  Cyc  668). 

Production  of  thing  tendered  see  Ten- 
der [38  Cyc  148]. 

Stock  as  distinguished  from  potential 
see  Corporations  [10  Cyc  365]. 

88.  See  Actual  ante  p  1182, 

89.  State  ex  rel.  Dawson,  39  Ala. 
367,  388;  Crouch  v.  Chlcuro  First 
Nat  Bank,  166  HI.  S4S,  SB7,  40  NE 
974. 

[a]   It  1>  tbs  eppealts  or  aatltbMlB 

of    ''scemlnafly,"     "pretendedly,"  or 


"feignedly."  State  ex  reL  Dawson,  89 
Ala.  867,  883. 

80,  Whiteneck  v.  Com.,  E6  SW  916, 
917,  66  SW  3,  21  KyL.  1626,  1626 
(where  In  construing  an  instruction 
that  If  defendant  at  the  time  he  fired 
the  fatal  shot  actually  believed  that 
he  was  in  immediate  danger  of  suffer- 
ing loss  of  life,  etc.,  the  jury  should 
acquit  him,  the  court  said :  "It  Is 
argued  that  the  court  erred  in  using 
the  word  'actually.'  The  use  of  that 
word  does  not  change  the  meaning  of 
the  word  'believed,'  nor  could  the  Jury 
have  concluded  that  there  were  de- 
grees of  belief,  and  that  the  defendant 
was  required  to  have  a  higher  degree 
of  It  than  the  law  contemplates,  before 
he  was  entitled  to  be  acquitted  on  the 

E round  of  self-defense.  If  the  accused 
elleved  a  thing,  he  actually  believed 
it  or  In  fact  believed  It.  The  use 
of  the  word  'actually'  could  not  have 
done  more  than  emphasise,  or  call  their 
attention  to  the  i:act  that  defendant 
was  required  to  believe,  etc,  that  he 
was  in  immediate  danger,  etc  While 
It  was  unnecessary  to  use  the  word 
'actually,'  it  did  not  In  the  least  preju- 
dice the  rights  of  the  defenduit"). 

81.  Marlon  Oranty  v.  Lear,  108  HI. 
S4S,  847,  846  (where  In  construing  a 
section  of  a  state  constitution  pro- 
viding for  the  compensation  of  county 
offleers  that  'in  au  cases  where  fees 
are  provided  tor,  said  compensation 
shall  be  paid  only  out  of,  and  shall 
In  DO  instance  exceed,  the  fees  ac- 
tually collected,"  the  court  said:  "The 
purpose  of  the  use  of  the  words,  'ac- 
tually collected,'  In  the  connection  In 
which  they  here  occur.  Instead  of  being, 
as  counsel  contend,  to  discriminate  be- 
tween costs  payable  by  an  individual 
and  private  corporation  and  those  pay- 
able by  the  county,  was  to  prevent 

^the  legislature  from  empowering  the 
county  to  take  fees  due,  as  so  much 
revenue,  and  compensating  the  officers 
by  appropriations  out  of  the  general 
revenues  of  the  county  actually  In  the 
treasury"). 

[a]  "OollMtad"  synonymons^— 
State  V.  Cuyahoga  County,  22  Oh. 
Cir.  Ct  67,  «1,  12  Oh.  Clr.  Dec  286. 

98.  Crouch  v.  Chicago  First  Nat, 
Bank,  166  IlL  842,  866,  40  NE  974 
(where  in  oonstruing  a  statute  pro- 
viding that  the  affidavit  to  a  certificate 
of  limited  partnership  must  show  that 
the  amount  specified  In  the  certificate 
to  have  been  contributed  by  each  of 
the  special  partners  to  the  common 
stock  has  been  honestly  and  without 
fraud  paid  In  and  applied  It  was  held 
that  an  a|BdavIt  that  the  amount  has 
been  actually  contributed  and  applied 
and  paid  into  the  same  means  that 
It  was  contributed  and  paid  in  in  cash 
and  fills  the  requirements  of  the  stat- 
ute). 

83.  Stetler  v.  Chicago,  etc,  R.  Co., 
49  Wla  609,  619,  6  NW  303. 

[a]  *^oI»ral>ly  si^a"  and  "actually 
dangerous"  are  not  necessarily  con- 
filctlng  terms.    The  former  often  im- 

ftlies  the  latter.  To  say  that  the 
rack  of  a  railroad  had  been  placed 
in  a  tolerably  safe  condition  might 
mean  that  it  yras  actually  dangerous. 
Stetler  v.  Chicago,  etc.,  R  Co.,  49  Wis. 
609,    619,   <   NW  803. 

84.  Haddox  v.  Northern  Pac  R.  Co., 
46  Mont  186,  186,  127  P  162. 

86.  Hart  v.  Kennedy,  15  AbbPr  (N. 
T.)  290,  296  (holding  that  a  statute 
which  provides  that  no  member  of  the 
metropolitan  police  force  shall  be  liable 
to  military  or  Jury  duty,  to  arrest  on 
civil  process,  or  to  service  of  subpoena 
while  actually  on  duty.  Impliedly  de- 
clares that  persons  so  holding  office 
shall  not  be  deemed  actually  on  duty 
at  all  times  and  under  all  circum- 
stances). 

86.   in  Hay  River  v.  Bhennan.  10 


,  "actually 
"actually  en- 

Wis.  S4,  69,  18  NW  740,  it  was  held 
that  a  pauper  who  was  supported  at 
a  particular  house  actually  dwelt  there. 
The  court  said :  "The  place  where  he 
actually  lodges  and  takes  his  meals 
must  come  within  the  meaning  of  the 
words  'actually  dwetla'  The  statute 
l8  not  who  actually  dwells  and  has 
his  home  therein,  but  'who  actually 
dwells  or  has  his  home  ,  .  .  therein.' 
It  ccHitemplates  that  a  person  may  have 
what  may  be  called  'his  home,'  and 
yet  be  a  subject  of  public  charge  ]  but, 
ordinarily,  he  Is  not  so  fortunate. 
Hence,  to  cover  all  cases,  the  disjunc- 
tive is  used  with  the  sweeping  words, 
'actually  dwells  .  .  .  therein.'  The 
substance  of  the  statute  was  taken 
from  Massachusetts,  though  changed 
In  phraseology  and  arrangement  There, 
instead  of  using  the  disjunctive,  the 
words  are,  'who  actually  dwells  and 
has  hie  home  within,'  etc  This  change 
Is  significant" 

87.  Fenruson  Pottavattamie 
Countv  iSi  Iowa  108.  109.  101  NW 
738;  Michimn  Southern,  etc.,  R  Ca 
V.  Auditor-Gen..  9  Mich.  448.  462. 

[a]  AttorB*y.»In  Ex  p.  Moses,  L. 
R.  9  Q.  B.  1,  under  a  statute  re- 
quiring that  an  applicant  for  admlssloa 
as  an  attorney  shaU  be  actually  era- 

[tloyed  during  the  whole  time  of  serv- 
es under  the  articles  In  the  business 
of  an  attorney  it  was  held  that  a  period 
of  eleven  months  during  which  the 
clerk  had  been  absent  through  sick- 
ness could  not  be  counted  as  sen'icc 
as  he  had  not  been  actually  employe)! 
as  an  attoHiey  or  solicitor  during  the 
whole  of  the  five  years. 

[b]  Capital, — ^A  corporation  was 
not  taxable  for  any  capital  not  "ac- 
tually employed"  In  the  state  of  Michi- 
gan. It  was  contended  that  under 
this  exemption  a  steamboat  lying  at 
Toledo,  Ohio,  and  unproductive,  was 
not  taxable.  The  court  said  :  "Look- 
ing at  the  whole  subject  I  think  the 
term  'actually  employed'  has  no  refer- 
ence to  the  actual  use  of  the  property 
purchased  by  the  company,,  but  Is 
merely  designed  to  distinguish  the 
Michigan  Investment  from  the  Indiana. 
Investment  Because  the  capital  ot 
a  company  or  an  Individual  has  been 
used  to  purchase  a  steaml>oat.  It  can 
not  In  any  Just  sense  be  regarded  as 
employed  in  every  part  of  the  world 
where  the  vessel  may  navigate,  nor 
as  unemployed  when  she  Is  in  ballant 
or  losing  money,  or  laid  up.  The 
capital  of  an  Individual  is  reganled 
as  employed  or  Invested  at  the  place 
where  the  owner  does  business.  The 
capital  of  a  New  York  or  Boston  mer- 
chant is  employed  in  New  York  or 
Boatoki,  no  matter  where  his  ships  may 
be.  This  Is  the  view  taken  by  the 
Supreme  (>>urt  of  the  United  State.t 
In  Hays  v.  Pacific  Malt  Steamship  Co., 
17  How.  (U,  S.)  698,  16  L.  ed.  254. 
where.  New  York  vessels  employed  In 
the  California  trade  were  held  exempt 
from  taxation  In  C^Ufomta."  Michi- 
gan Southern,  etc,  R.  Co.  V.  Audltor- 
Gen.,  9  Mich.  448,  463. 

[c]  Oottrt  r«port«r<— In  constru- 
ing a  statute  fixing  a  per  diem  crim- 
pcnsation  for  a  court  reporter  for  the 
time  actually  employed,  it  was  held 
that  the  term  did  not  restrict  the  re- 
porter's compensation  to  the  time  he 
was  actually  engaged  in  reporting  the 
testimony  of  a  proceeding,  but  covere<] 
the  days  he  was  In  actual  attendance 
tipon  the  court  by  order  of  the  Juilpe. 
Ferguson  v.  Pottawattamie  County, 
126  Iowa  108,  110,  101  NW  733. 

[d]  "Aotlvslj  •mploysd'*  dlstU- 
gulshad.— A  contract  between  the 
secretary  of  the  interior  and  the  dis- 
bursing agent  of  a  commission  ap- 
pointed to  negotiate  treaties  with 
the  Indians,  provided  for  a  per  diem 
compensation^'^  such  went  while 

Digitized  by  VjOOgfC 


ACTUALLY~~AqTUASIO 


[IC.J.]  1187 


"aotnally  reDderad/"  "aotnally  riding 
"aetuaily  served,**  "aetaally  in 


"actaallyx>ecupied,'*"  "actually  open  for 
business,"^  aetoally  owing,"'  "actually  payable,"' 
*  *  aetual^  receive, '  **  "  actually  received,  "  actually 
removing, 
as  a  passenger, 

actually  eng&ged  in  the  performance 
of  his  duties.  The  agent  from  time  to 
time  sent  in  vouchers  to  the  depart- 
ment, which  were  approved,  reciting 
that  "during  the  period  covered  by  the 
within  voucher  i  have  been  actually 
employed  under  the  direction  of  the 
Secretary  of  the  Interior  In  the  duties 
enjoined  by  the  statutes  pertaining  to 
my  offlce.  In  construing  this  con- 
tract the  court  said :  "Under  all  of  the 
t:ircum stances,  I  cannot  escape  the 
conclusion  that  both  the  defendant  and 
the  department  acted  upon  the  theory 
that  while  the  defendant  was  acting 
under  instructions,  and  was  away  from 
home  lioldlQg  himself  In  readiness  for 
active  service,  he  was  entitled  to  com- 
pensation, and  that.  In  the  contempla- 
tion of  the  parties,  the  phrase  'actually 
employed'  was  not  equivalent  to  'ac- 
tively employed.' "  U.  S.  v.  Hoyt,  IBS 
Fed.  1C3.  166,  167. 

SB.  In  re  Strawbrldge,  89  Ala.  867, 
US  (where  in  construing  a,  statute 
exempting  from  service  in  the  militia 
persona  actually  engaged  in  their  t:e- 
Bpeetlve  pursuits  the  court  said  :  "These 
words  must  be  taken  ...  in  their 
*natural  Import — aoeordlng  to  the  com- 
mon use  of  than.*  And  what  Is  the 
natural  import  of  Actually  engaged,' 
according  to  the  common  use  of  them  ? 
When  we  say  in  oonunon  parlance  of 
a  man,  that  he  la  *actuaiiy  engaged' 
in  farming,  or  planting,  does  It  neces- 
sarily ImiHy  that  he  must  give  his  con- 
stant personal  supervision  to  his  farm 
or  plantation?  Does  tt  mean  anything 
more  than  that  such  a  man  has  a  farm 
or  plantation  in  active  operation,  on 
his  own  account,  whether  he  conducts 
Its  dally  affairs  through  an  overseer 
or  In  person?  The  words  embrace  both 
cases.  And  so  of  many,  if  not  most 
other  pursuits  and  occupations.  The 
words  'actually  engaged,'  in  common 
parlance,  mean  'really,  or  truly  en- 
gaged'— engaged  'in  fact,'  and,  accord- 
ing to  the  s^me  law  of  common  use. 
are  the  opposite  or  antithesis  of  'seem- 
ingly,* or  "pretendedly,'  or  'felgnedly 
engaged.'  In  the  common  acceptation 
of  the  words,  the  same,  man  may  be 
'actually  engaged'  In  twoyor  more  pur- 
suits, or  occupations  at  the  same 
time"). 

»9.  Com.  V.  Dekn,  1  Pick.  (Mans.) 
S87  ;  Bex  v.  Pakefleld.  4  A.  ft  S.  612. 
615,  31  ECIi  273,  Hi  Reprint  917; 
Hex  v.  St.  Ollea-In-the-Flelds,  4  A.  A 
E.  497,  31  ECL  22S,  111  Reprint 

873. 

[a]    Vremlaea  ootoally  oooaplsd.— 

(1)  A  person  who  lives  in  a  house, 
and  merely  lets  out  parts  of  it  does 
not  cease  to  he  the  actual  occupier 
(Rex  V.  Pakefleld,  4  A.  ft  R  612,  616. 
31  ECXj  278.  Ill  Reprint  917 ;  Rex  v.  St. 
Giles-ln-the-PleMft,  4  A.  ft  E.  495.  497, 
81  ECL  225,  111  Reprint  873)  ;  (2)  but 
one  who  lets  a  shed  contiguous  to  a 
passageway  between  the  shed  and  his 
store,  and  receives  the  rent,  tcnowlng 
that  the  shed  Is  used  for  gaming,  does 
not  actually  occupy  the  shed  (Com.  y. 
Dean,  1  Pick  (Mass.)  887). 

[bj  'Vot  actually  ooonpied." — In 
construing  a  statute  providing  specific 
taxes  for  railroads  In  lieu  of  all  other 
taxes,  except  such  real  estate  as  is 
owned  and  can  be  conveyed  and  not 
actually  occupied  In  the  exercise  of  Its 
franchise,  the  court  said :  "When,  by 
the  consent  of  a  railway  company,  its 
land  Is  exclusively  devoted  to  a  ouai- 
ness  In  which  it  cannot  lawfully  en- 
gage— a  business  foreign  to  the  purpose 
of  its  organisation — such  land  la  not. 
In  my  Juogment,  'actually  occupied'  by 
It."  Grand  Bopld^  etc.,  R.  Ca  v. 
Grand  Raplda,  187  Mioh.  687,  690,  691, 
100  NW  1012,  4  AnnCas  1196. 

1.  Jonea  v.  Southern  Ins.  Co.,  88 
Fed.  19,  28. 

ra]  "A  store  is  'ootnaUr  open  for 
Imsla— '  when  It  la  lighted  up  and  the 


session, '"°  "actaaDy  settled,""  "actoaUy  sold,"" 
' '  actually  transacted, ""  ' '  actually  traveled  and 
necessary. '  "* 

AOTUABIO.  In  Spanish  law  the  clerk  or  notary 
ofBqiAtiii^  in  tiie  coarse  of  a  proceeding." 


merchant  or  his  clerk  Is  there  ready, 
able,  and  desirous  to  sell  goods,  or 
do  anything  else  that  constitutes  ,a 
part  of  the  work  or  labor  of  conducting 
the  mercantile  business.  A  store  Is 
as  much  'open  for  business' ,  while  the 
merchant  Is  waiting  for  customers,  dur- 
ing his  customary  business  hours,  as 
it  is  when  the  customers  are  present." 
Jones  V.  Southern  Ins.  Co.,  38  Fed. 
19,  23.  , 

a.  Spencer  v.  Hodgman,  67  Hun 
490,  491,  11  NYS  241  (where  in  con- 
struing the  statute  providing  that,  in 
cose  of  assignments  for  benefit  of 
creditors,  wages  or  salaries  actually 
owing  to  the  employees  of  the  assignor 
shall  be  preferred,  it  was  held  that 
the  statute  did  not  give  the  preference 
to  wages  or  salaries  which  had  been 
transferred  and  were  Uierefore  no 
longer  actually  owing).  See  also  In 
re  Hower,  67  Hun  490,  491,  11  NTS 
241. 

a.  Allemuinla  F.  Ins.  Co.  Fire- 
man's Ina  Co..  28  App.  (D.  C)  380, 
338,  14  LRAN8  1049. 

4.  Hanson  v.  Armitag&  S  B.  ft  Aid. 
657,  668,  7  ECL  105.  108  Reprint  1295 
(holding  that  the  statute  of  frauds 
requiring  that  a  buyer  of  goods  must 
"actually  receive"  them  to  make  the 
purchase  binding,  must  be  construed 
to  mean  acceptance  by  the  party  him- 
self, and  hence  an  acceptance  by  a 
wharf  owner  of  tea,  to  be  forwarded 
to  the  buyer  accMirdlng  to  the  usual 
course  of  dealing  l>etween  the  par- 
ties, was  not  an  acceptance  by  the 
buyer). 

5.  Washburn  v.  National  Wall- 
Paper  Co..  81  Fed,  17.  19,  26  CCA  312 
(holding  that  the  good  will  of  a  busi- 
ness is  property,  and  may  have  a  value 
Independent  of  any  partlcutar  locality 
or  any  speciflc  tangiole  property :  and 
that  stocK  of  a  corporation  Issued  for 
such  good  will  la  issued  for  property 
"actually  received,"  within  the  mean- 
ing of  the  New  York  Stock  Corporation 
Law.  Laws  [1892]  c  688). 

6.  See  Johnson  v.  Lowry,  47  Oa.  660, 
661,  15  AmR  665  (holding  that  under 
a  statute  providing  that  an  attachment 
may  be  levied  on  the  property  of  a 
defendant  .who  is  "actually  removing" 
out  of  the  county  includes  a  person, 
not  a  resident  of  the  state,  who  was 
moving  through  a  county  of  this  state, 
since  ne  Is  m  and  removing  out  of 
the  county,  and  the  law  gives  to  every 
nonresident  a  locus  In  the  county  where 
he  la  found).  • 

7.  State  v.  Farrell,  180  La.  228,  229, 
57  S  898  (where  it  was  held  that 
where  one  appeared  on  the  pay  rolls  of 
the  city  of  New  Orleans  and  received 
pay  for  services  rendered  the  cKy 
by  another,  acting  on  his  behalf,  he 
did  not  violate  a  statute  which  pro- 
vides "that  any  person  who  «iall 
knowingly  permit  his  name  to  be 
carried  on  the  pay  rolls  of  any  state, 
parish,  municipal  or  other  political 
corporation,  as  employee,  and  receive 
salary,  or  pay  for  the  services  not 
actually  rendered"  ahal!  be  guilty  of 
a  crime,  as  the  services  had  been  "ac- 
tually rendered,"  since  the  act  Is  vio- 
lated only  when  the  services  are  "not 
actually  rendered"). 

8.  Wood  V.  General  Acc.  Ins.  Co., 
160  Fed.  026,  927  (holding  that  a 
railway  mall  clerk,  injured  while  at 
work  in  his  car,  was  not  actually  riding 
aa  a  passenger  within  the  terms  m 
an  accident  insurance  policy). 

9.  See  Martin  v.  Bums,  80  Tex.  078, 
680,  16  SW  1072  (as  not  precluding 
servioe  by  publication). 

10.  U.  sT  V.  Pitman,  147  IT.  R  669, 
671,  13  set  426,  37  L  ed.  S24:  U.  S. 
V.  McCabe.  122  Fed.  663  [afC  129  Fed. 
708,  712,  64  CCA  2367. 

[a]  Tees  of  TTnltea  Mates  oonrt 
oSosrs.^ — By  a  statute  a  marshal  is 
entitled  to  fees  for  his  attendance  upon 


court  while  actually  In  session.  It  was 
held  that  a  marshal  ls\entltled  to  fees 
when,  in  accordance  wim  a  statute,  he 
adjourns  the  court  by  virtue  of  an 
order  directed  to  him  by  the  Judge. 
The  court  said  :  "We  think  the  court 
should  be  deemed  'actually  In  session* 
within  the  meaning  of  the  law,  not 
only  when  the  Judee  is  present  In  per-' 
son,  but  when,  in  obedience  to  an  order 
of 'the  Judge  directing  its  adjournment 
to  a  certain  day,  the  oStcers  are  present 
upon  that  day,  and  the  Journal  is 
opened  by  the  clerk,  and  the  court  Is 
adjourned  to  another  day  by  further 
direction  of  the  Judge."  U.  S.  v.  Pit- 
man, 147  U.  a  669,  671,  13  SCt  426, 
37  Ll  ed.  824.  To  same  effect  with 
regard  to  the  compensation  of  baillfCs 
and  criers  U.  S.  v.  McCabe,  122  Fed. 
653  laflC  129  Fed.  708,  712,  64  CCA 
236]. 

11.  Busk  V.  Lowrle,  86  Tex.  128, 
182,  28  SW  983  (bedding  that  the 
phrase  "actually  settled,"  as  used  In 
a  statute  requiring  a  person  who  de- 
sires to  acquire  a  homestead  to  present 
his  application,  containing  a  statement 
that  he  has  "actually  settled"  on  the  i 
land  which  he  claims.  Is  used  tn  the 
sense  of  a  real,  and  not  a  constructive 
or  virtual  settlement,  being  used  by 
the  legislature  "for  Jthe  purpose  of 
securing  real  bona  flde  settlera  upon 
the  land" ;  and  hoica  one,  whoae  pur- 
pose was  not  to  settle  ujton  the  und 
at  the  time,  tnit  to  reserve  It  for  future 
settlement,  did  not  "actually"  settle 
on  the  land). 

la.  Miles  V.  Miller,  6  Nebr.  269,  2T2 
(where  In  construing  a  statute  provid- 
ing that  the  county  treasurer  la  en- 
titled to  additional  fees  where  lands 
-were  actually  sold  for  delinquent  taxes. 
It  was  held  that  the  failure  to  collect 
the  purchaser's  bid  precluded  the 
treasurer  from  recovering  this  addi- 
tional compensation.  The  court  said : 
"When  are  lands  actually  sold  at  a 
tax  sale  so  aa  lo  entitle  the  treasurer 
to  his  ,fee8?  CHearly.  when  the  sale 
is  completed ;  when  be  has  collected  ' 
from  the  purchaser  the  amount  of  the 
bid"). 

13.  U.  &  v.-Flnnell,  185  U.  S.  288, 
242,  22  SCt  633,  46  L.  ed.  890. 

[a]  Basl]Mss«~-In  construing  the 
statute  providing  a  per  diem  compensa- 
tion to  clerks  of  court  "when  the  court 
Is  opened  by  the  Judge  for  business, 
or  business  is  actually  transacted  in 
court,"  the  court  said:  "It  Is  clear 
that  the  words  used,  reasonably  In- 
terpreted, indicate  a  purpose  to  allow 
the  per  diem  compensation  for  attend- 
ance as  well  when  the  court  was  opened 
for  business,  whether  any  business  was 
actually  transacted  or  not,  as  when 
business  was  actually  transacted  In 
court  .  .  .  There  are  many  things 
that  may  be  legally  done  by  a  clerk 
pursuant  to  the  written  order  of  a 
Judge  sent  to  him,  and  which,  being 
done,  may  be  fairly  held  to  constitute 
business  Actually  transacted  in  court.* " 
See  U.  S.  V.  Flnnell,  186  U.  S.  236,  840,  . 
242,  22  SCt  633,  46  L  ed.  890. 

14.  Peeling  v.  York  County,  212  Pa. 
245,  247,  248,  61  A  911  (where  In  con- 
struing a  statute  providing  that  "the 
sheriff  shall  be  entitled  to  receive  and 
have  taxed  as  costs  ten  cents  a  mile, 
for  each  mile  actually  traveled  and 
necessary"  in  the  performance  of  his 
official  duties  as  therein  specified  the 
court  said :  "In  this  Instance  the  duty 
was  the  taking  of  prisoners  to  penal 
institutions.  "The  distance  actually 
traveled  by  the  sheriff  In  the  perform- 
ance of  this  duty  waa  the  number  of 
mllea  from  the  county  seat  to  the  In- 
stitutions In  which  the  prisoners  were 
committed,  and  return  therefrom.  Zt 
was  Just  as  necessary  In  the  perform- 
ance of  thia  duty  for  the  snerUf  to 
travel  one  way  as  the  other"). 

16.   Bscrlche  DlccloDarlo. 
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1188  [IC.J.] 


ACTUS— ACUERDO 


ACTUS.  In  England  a  vay  over  which  the  public 
passed  on  foot  and  horsebaek;"  a  way  for  pack 
animals." 

AOTITS  OUBJJE  NEMINEM  GEAVABIT." 
ACTUS  OUBIiE  NEUINI  FACIT  INJUBIAM.'" 
ACTUS  DEI  NEHIHI  EST  DAMNOSUS.^ 
ACTUS  DEI  NEBONI  FACIT  INJU&IAH."  ' 
ACTUS  DEI  NEMINI  NOCET.^' 
ACTUS  DEI  VEL  LEOIS  KEMINI  FAOIT  IN- 
JURIAM.=» 

ACTUS  INOEPTUS,  0UJU8  PEBFEOTIO  PEN- 
DET  EX  TOLUNTATE  PABTIUH,  BEVOOABI 
POTEST;  SI  AUTEM  FENDET  EX  VOLUNTATE 
TEBTUE  PEBSONiE,  VEIi  EX  OONTINOENTI. . 
BEVOOABI  NOir  POTEST.** 

ACTUS  JUDI0ABIU8  OOBAU  KON  JUDIOE 
IBBITUB  HABETUB;  DE  HINISTEBIALI  AU- 
TBU  A   QUOOUNQUE  PBOVENIT  BATIUH 

IS.  Jones  V.  Venable,  120  Oa.  1,  4, 
47  SB  649,  I  AnnCas  186 ;  Boydsn  v. 
Achenbach,  79  N.  C.  63»,  540. 

17.  Cater  v.  Northwestern  Tel, 
Exch.  Co..  CO  Minn.  639,  643,  «8  NW 
111,  61  AmSR  643,  28  LRA  310. 

[a]  Th«ra  mr*  tliTM  UnOs  at 
pnUio  wftT*,  one  called  "Iter,"  another 
called  "actUH,"  and  a  third  called  "via," 
The  "via,"  however,  was  most  Impor- 
•tant  and  by  pregmlnenee  was  called 
"the  highway."  Boyden  v.  Achenbach, 
79  N.  C.  689,  640.  See  Iter  [IS  Cyc 
872]  :  Via  [40  Cyc  2001. 

[6]  A  eiMtf  alstlwinm  was  made 
between  Iter,  actus,  and  via,  which 
was  adopted  by  Bracton,  and  followed 
by  Lord  Coke.  Burritl  U  D.  [dt 
Bracton  fol.  2S2 ;  Coke  Inst  2,  8 ;  Coke 
Lltt  6ea]. 

18.  A  maxim  meaning  "An  act  of 
the  court  shall  'prejudice  no  man." 
BurrlU  L.  J>. 

ia]  JwUed  lai  Borer  v.  Chapman, 
U.  ST  B87,  696,  7  SCt  842,  30  L. 
ed.  682;  Mitchell  v.  Overman,  ICS  U. 
S.  62,  66,  26  L.  ed.  369 ;  Tenorlo  v. 
Brown,  4  Hawaii  666 ;  Keellkolanl  v. 
Lunalllo,  4  Hawaii  627,  636  ;  Krelts 
V.  Behrensmeyer.  62  III.  A.  291.  296 ; 
Mutual  L.  Ins.  Co,  v.  Prewltt.  127  Ky. 
399,  408,  106  SW  463,,  82  KyL  637  ; 
Rogers  v.  Southern  Fiber  Co.,  119  La, 
714,  719,  44  S  442,  121  AmSR  637; 
Ferriday  v.  Middlesex  Banking  Co., 
lis  La.  770,  791,  43  S  403;  State  v. 
Rost,  60  La.  Ann,  1006,  1009,  24  S 
788;  Stllwell  v.  Smith,  219  Pa,  36,  40, 
67  A  910;  Freeman  v,  Tranah,  12  C, 
B.  406,  416,  74  ECL  406,  14  E:ngL&Eq 
224,  138  Reprint  964  ;  In  re  Trecothic 
Marsh,  87  Can.  8.  0.  79,  82;  Couture 
V.  Bouchard,  21  Can.  S.  C.  281,  286  ; 
BdlBon  Gen.  EHectrtc  Co.  v,  Vancouver, 
etc..  Tramway  Co.,  4  B.  C,  460,  477  ; 
Atty.-Oen,  v.  Canadian  Pac.  R.  Co.. 
I  B.  C.  Pt.  II  360,  868;  Key  v.  Thom- 
son, IS  N.  B.  386,  387  ;  Cowle  v.  Field- 
ing, 39  N,  S.  617  ;  Merchants'  Bank  v. 
Morrison,  IS  Grant  Ch.  (U.  C.)  1.  28. 

[b]  OKaadt  be  applied  to  confer 

furisdlctlon   taken   away   by  statute, 
n  re  Trecothic  Marsh,  87  Can.  S, 
C  79 

'l9.'  A  maxim  meaning  "The  act  of 
the  court  does  Injury  to  no  one."  See 
Merchants'  Bank  v.  Morrison,  19  Grant 
»  Ch,  (U.  C.)  1,  28. 

30.  A  maxim  meaning  "The  act  of 
God  la  hurtful  to  no  one."   Burrlll  L.  D. 

81.  A  maxim  meaning  "An  act  of 
God  does  injury  to  no  one."  Abbott 
L.  D. 

[a1  Applied  1b;  Central  of  Georgia 
R.  Co.  V.  llall,  124  Ga.  322,  832,  62 
SE  679.  110  AmSR  170,  4  LRANS 
898,  4  AnnCas  128 :  Hays  v.  Kennedy, 
41  Pa.  378,  881,  80  AmD  627  :  Tooth 
V.  Bagwell,  8  Blng.  873,  876,  ll  ECL 
186,  130  Reprint  667. 

2B.  A  maxim  meaning:  *^rhe  act  of 
God  shall  prejudice  no  man."  Broom 
Leg.  Max. 

[al  Applied  la;  Patterson  v.  Safe 
Deposit,  etc.  Co..  148  Fed.  787.  790. 
78  CCA  468 :  Rex  v.  Edwards,  4  Taunt 
m.  SIS.  121  Reprint  848. 

n.   A  maxim  meaning  "An  act  of 


ESTO.» 

ACTUS  UBGIS  NEIONI  EST  DAMNOSUS.** 
ACTUS  LEaiS  NEMINI  FACIT  INJUBIAH.'^ 
ACTUS  LEQITIMI  NON  BECIFIUNT  HODUll" 
ACTUS  ME  INVITO  FAOTUS  NON  EST  MEUS 
ACTUS." 

ACTUS  NON  FACIT  BEUM  NISI  MENS  SIT 

BEA." 

ACTUS  BEPUONANS  NON  POTEST  IN  ESSE 
PRODUOI." 

ACTUS  sEBVi  nr  ns  quibus  opeba  ejus 

CUM  MUNITUB  ADHIBITA  EST,  AOTUB 
DOMINI  HABETUB.*' 

A0UEU>0.  An  order  on  the  mu]^  of  a  letter, 
petition,  or  communication  of  any  kind  expressing 
the  determination  of  the  minister  or  other  fonetion- 
ary\to  vhom  it  is  addressed  in  r^ird  to  its  subject 
matter." 


God  or  an  act  of  the  law  Injures  no 
one."    Stimson  L,  Gloss. 

24.  A  maxim  meaning  "An  act  al- 
ready begun,  the  completion  ot  which 
depends  on  the  will  of  the  parties,  may 
4be  revoked ;  but  if  it  depend  on  the 
will  of  a  third  person,  or  on  a  con- 
tingency, it  cannot  be  revoked."  Bur- 
rill  L.  D.  [cit  Bacon  Max.  79,  reg  20]. 

85.  A  maxim  meaning  "A  judicial 
act  done  In  excess  of  authority  fs  void  ; 
not  BO  a  mlnleterlal  aoL"  Morgan 
Leg.  Max. 

86.  A  maxim  meaning  *^e  act  of 
the  law  la  hurtful  to  no  me."  Burrlll 
U  D, 

[a]  Ap^led  la:  VIntih'B  Case,  6 
Coke  esa.  ^8a,  77  RepHnt  848. 

AT.  A  maxim  meaning  "An  act  of 
the  law  does  Injury  to  no  one."  Ab- 
bott L.  D. 

[a]  Amlled  iai  Hoover  v.  Craig,  12 
Ont.  A.  «7  78. 

88.  A  maxim  meaning  "Legal  ac- 
tions do  not  admit  a  limitation."  Mor- 
gan Leg.  Max;  [clt  Colt  v.  Coventry, 
Hob.  140.  lesTsO  Reprint  290J. 

[a]  SafemA  to  lai  Colt  v.  Coven- 
try, Hob.  WO,  1B8,  80  Reprint  2»0. 

89.  A  maxim  meaning  "An  act  done 
by  me,  against  my  mil.  Is  not  my 
act."     Burrlll  L.  D. 

[a]  Applied  In:  U.  S,  v.  Ah  Chong, 
16  Philippine  488,  499. 

30.  A  maxim  meaning  "The  Intent 
and  the  act  must  both  concur  to  con- 
stitute the  crime."    Broom  Leg.  Max, 

[a]  Oeaerml  applloatlon  Impoa- 
■llile.— "In  old  time,  and  as  applicable 
to  the  common  law,  or  to  earlier  stat- 
utes, the  maxim  may  have  been  of 
general  application ;  but  a  difference 
has  arisen  owing  to  the  greater  pre- 
cision of  modem  statutes.  It  Is  Im- 
possible now  .  .  .  'to  apply  the 
maxim  generally  to  all  statutes,  and 
the  substance  of  all  the  reported  cases 
Is  that  It  Is  necessary  to  look  at  the 
object  of  each  Act  that  la  under  con- 
sideration to  see  whether  and  how  far 
knowledge  Is  of  the  essence  of  the 
offence  created,"  Per  Stephen,  J.,  In 
Cundy  v.  Le  Cocq,  13  Q.  B.  D.  207, 
210  [quot  Rex  V.  Brinkley,  14  Ont  L, 
434,  446,  12  CanCrCas  4H,  9  OntWR 
467;  10  AnnCas  407]. 

[b]  Applied  in:  Chicago,  etc.,  R 
Co.  v.  U7  S..  162  Fed.  835,  841,  90 
CCA  211  (granting  rebates)  ;  Brown 
V.  State.  28  Del.  169,  162,  74  A  886 
fharboring  a  prostitute)  ;  Rex  v. 
Grieve,  6  Hawaii  740,  746  (printing 
obscene  paper  as  constituting  offense 
of  common  nuisance)  ;  State  v.  Chi- 
cago, etc.,  R.  Co.,  122  Iowa  22,  26,  96 
NW  904  (action  for  recovery  of  penalty 
from  railroad  for  failure  to  atop  train 
before  crossing  Intersecting  road) ; 
State  V.  Pray,  80  Kev.  206.  228,  94  P 
221  (receiving  Stolen  goods)  ;  Stokes 
V.  Peo.,  68  T.  164,  179.  18  AmR' 
492  (murder)  ;  Haas  v.  Bute,  S  Oh 
SACP  177,  1  OhNP  248  (sale  of  adul- 
terated food)  ;  U.  S.  V.  Catollco,  18 
Philippine  604,  607  (violation  of  elec- 
tion laws)  ;  U.  S.  V.  Ah  Chong,  16 
Philippine  488.  499  (robbery  with  hom* 
Iclde) ;  Rer.  v.  Tolson,  18  Q.  B.  D. 


168,  186,  8  ERC  16  (bigamy)  ;  Reg.  v. 
Prince,  L.  R.  2  C.  C.  164,  166  (abduc- 
tion) ;  Reg.  V.  Wood,  S  Cox  C.  C.  453, 
464  (larceny)  ;  Rex  v,  Shipley,  4  DougL 
78,  177,  26  ECL  247,  99  Reprint  774 
(criminal  lllMl)  ;  Haycraft  v.  Creaky, 
2  East  92,  104,  102  Reprint  803  (falite 
representations)  ;  Heame  v.  Oarton. 

2  E.  A  E.  66.  74,  106  ECL  66,  121  Re- 
print 26  (sending  explosives  by  rail- 
road without  marking  or  giving  notice 
of  character)  :  Fowler  v.  Padget,  7 
T,  R,  609,  610,  101  Reprint  1103  (act 
of  bankruptcy)  ;  Young  v.  Smith,  4 
Can.  6.  C.  494,  S84  (brlb«ry  and  cor- 
rupt practices  at  election)  ;  Res.  v. 
Mellon,  7  CanCrCas  179.  181,  6  Terr. 
L.  301  (sale  of  Intoxicating  liquor  to 
Indian) ;  Rex  v.  Slatighenwhlte,  87 
N,  s.  882,  386  [rev  fai  16  Can.  S.  C. 
607]  (wounding  with  Intent  to  dis- 
able) ;  Rex  V.  SabMiia,  87  X.  B.  228, 
289.  7  CanCrCas  498  (assault  on  police 
officer  making  arrest  under  defective 
warrant)  :  Rex  v.  Brfnkley,  14  Ont 
L.  484,  448.  12  CanCK^as  454,  9  OntWR 
467,  10  AnnCaa  407  (bigamy)  ;  Wilson 
V,  Manes,  26  Ont  A.  898.  401  (refusal 
of  returning  officer  to  give  ballot  to 
voter)  ;  Re  Parke,  30  Ont   498.  501. 

3  CanCrCas  122  (keeping  open  poll 
after  lapse  of  hour)  ;  Matter  of  Hunter. 
24  Ont  622,  623  [rev  24  Ont  153] 
(revocation  of  liquor  license  for  fail- 
ure to  flle  certificate  of  electors)  r 
Davidson  v.  Ross,  24  Grant  Ch.  (U. 
C.)  82,  86  (fnaudutent  conveyance  by 
insolvent)  ;  Taggard  v.  Innes,  12  U. 
C.  C.  P.  77,  78  (ordinary  assault) ; 
Rex  V.  Mooney,  15  Que.  K.  B.  67,  5^ 
(attempt  to  murder)  ;  In  re  Debaun, 
32  LCJur  281,  294  (forgery). 

81.  A  maxim  meaning  ''A  repugnant 
act  can  not  be  produced  as  In  respon- 
sible existence."    Morgan  Leg.  Max. 

38.  A  maxim  meaning  "The  act  of 
a  servant  in  those  things  to  which  he 
Is  commonly  employed  la  considered  the 
act  of  bis  master."  Morgan  Leg. 
Max.  [cit  Lofft  2271. 

83.  Castniero  v.  XT.  S.,  2  Black  (U. 
S.)  17,  322,  17  L.  ed.  360. 

[a]  Zta  ohlef  use  was  to  direct  the 
clerks  or  other  aubordinatea  in  the 
preparation  of  the  reply,  or  In  taking 
other  action  with  regard  to  It  "If 
the  proceedings  has  been  interrupted 
after  the  'acuerdo'  Is  affixed,  but  be- 
fore the  dispatch  Is  written  or  title 
issued  as  directed.  It  may  be  regarded, 
not  unreasonably,  as  a  species  of  equi- 
table title,  or  as  sufficient  coupled 
with  other  equitable  circumstances,  to 
justify  the  party  in  asking  the  com- 
pletion of  the  proceeding  so  Initiated. 
But  when  the  title  has  Issued,  or  the 
dispatch  been  written  Jn  pursuance  of 
the  'acuerdo,*  when  the  latter  has  been 
submitted  to  the  Hlnlaten  and  ap- 
proved and  signed  by  him,  the  dispatch 
so  approved  and  al^ed  Is  the  blghest 
and  best  evidence,  not  only  of  the  action 
of  the  Oovemment  In  »e  premtsen, 
but  of  the  true  Intention  of  the 
'acuerdo' ;  for,  surely,  no  argument  is 
necMsary  to  prove  that  an  offlclal  reply, 
signed  by  a  public  ofllcu>,  la  better 
evidence  of  his  Msolntltw,  with  regard 
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AOUUUL&OIOH  DE  AOOIONES.  By  this 
phrase  the  Spanish  lav  expresses  the  idea  of  joindOT 
of  causes  in  the  qame  complaint.**  This  has  idways 
been  penmtted  provided  the  canses  are  not  ineon- 
sistent.*"  It  is  even  permissible  to  seek  alternative 
relief  not  eon^stent  with  the  main  remedy  sought." 
So  an  aeeused  may  be  proseeuted  in  the  same  pro- 
ceeding for  several  distinct  crimes^"  or  several 
aeeused  for  the  joint  eommission  of  a  single  crime."' 
A  cause  of  action  for  possession  may  be  joined  with 
ope  to  adjudicate  title  ^to  the  same  property,^^  al- 
tfaoij^h  it  is  said  to  be  advisable  to  elaim  possession 
only,  since  an  adverse  decision  on  that  point  will 
not  bar  a  subsequent  action  involving  title.^ 

AOUMD3;AOION  DE  AUTOS.  In  the  Spanish 
law  this  eorresponds  to  the  proeeedii:^  known  in  the 
Anglo-American  law  as  consolidation  of  actions.'^ 
The  causes  must  be  pc)nding  in  the  same  "instance," 
that  is,' one  must  not  be  in  the  triid  court  and  the 
other  in  the  appellate  court,"  and  the  court  in  which 
the  consolidation  takes  place  mast  have  jurisdiction 
of  the  whole.^  The  "acmnulacidn''  must  be  sou^ 
by  a  party;  the  court  cannot  order  it  on  his  own 
motion,**  but  it  may  be  effected  at  any  stage  of  the 
proceedings.*  The  grounds  for  "acumnlaei6n"  are 
more  fixed  and  restricted  and  less*  a  subject  of  judi- 
cial discretion  than  those  of  consolidation.*" 

AOUSAOION.  In  Spanish  law  the  equivalent  of 
prosecution;  the  proceeding  for  the  punishment  of 
crime.  It  is  commenced  by  the  Uling  of  a  complaint 
known  as  the  querella  " 

ACUSAOION  O  DEKUNOXA  FALSA.  Falsely 
imputing  to  another  acts  which,  if  they  were  true, 
would  constitute  a  crime  that  would  give  rise  to 
proceedings  ex  officio  if  this  false  imputation  should 
have  been  ma^e  before  an  administrative  or  judicial 


official  who  would  be  obliged  to  proceed  to  its  in- 
vestigation or  punishment,  by  reason  of  his  office.** 

ACUSADO.  In  Spanish  law  the  defendant  in  a 
criminal  prosecution.  While  ordinarily  such  a  pro- 
ceeding can  be  brought  only  against  those  criminally 
responsible,  for  certain  crimes  like  treason  they  may 
be  brought  against  the  dead.**  The  accused  is  not 
exempt  irom  self-inrarimination  as  in  the  Anglo-" 
American  law."* 

AOUSADOK.  In  Spanish  law  the  complaining 
witness  in  a  criminal  cause.  Not  everyone  is  per- 
mitted to  become  such.  Only  the  offended  spouse, 
for  example,  can  institute  a  prosecution  for  adul- 
tery."^ So  the  clergy  are  not  allowed  to  bring  accu- 
sations in  the  secular  courts."  Pursuant  to  an 
ancient  principle  of  the  Spanish  law  the  "  acusador" 
who  fails  to  prove  his  charge  or  who  compromises  it 
usually  incurs  the  praoalty  of  "talion,''  that  is,  he 
becomes  liable  to  the  same  penalty  'which  Hhe  accused 
woold  have  undergone  if  convicted."  The  accuser 
cannot  abandon  the  prosecution  without  the  eourt's 
permission,'*  nor  even  with  it  if  the  charge  is 
treason,  was  commenced  maliciously,  or  has  already 
caused  the  accused's  incarceration."  Uptm  the  death 
of  the  accuser  the  prosecution  may  be  continued  by 
bis  heirs  or  next  of  kin  who  are  also  entitled  to  any 
indemnity  accruing  to  him  unless  his  death  occurred 
before  defendant's  plea." 

ACUTE.  In  medical  parlance  attended  with 
symptoms  of  some  degree  of  severity,  and  wnaing 
speedily  to  a  crisis."' 

A.  D.  An  abbreviation  of  the  words  Anno  Domini, 
in  the  year  of  our  Irfjrd." 

AD.  In  law  Latin  the  word  "ad"  is  a  preposition 
having  the  meaning  of  *  *  at;       "  concerning, ' 
"for/«^  "on  account  of,'«2  "to,'«"  and  "untU," 


Philippine 
Slander  [2B 


to  a  particular  application,  than  a 
direction  to  hie  subordinates  as  to  the 
form  In  which  the  reply  la  to  he 
dratted."  Caatlllero  v.  U.  S.,  2  Black 
(V.  S.)  17,  822,  17  U  ed.  3t60. 

34.  See  Actions  sg  188-274. 

35.  Partldas  III  tit  10  ley  7. 
38.    Bscrlche  DIccionarlo. 

37.  Escrlche  DIccionarlo. 

38.  Escrlche  DIccionarlo. 

39.  Escrlche  DIccionarlo. 

40.  Elacrlche  DIccionarlo. 

41.  See  Actions  39  S08-3«7. 
4a,    Eacrlche  Dlcclonaiio. 

43.  Esci-iche  DIccionarlo. 

44.  Escrlcbe  Dlcdonario. 
4B.  Etecriche  Dlcdonario. 
48,   Bserlehe  DIccionarlo. 

4T.  Escrlche  DIccionarlo.  See  Crlm- 
'Inal  Law  [is  Cyc  821. 

48.  n.  S.  v.  Quln^a.  7 
88S,  S90.  See  Libel  and  S 
Cyc  8691. 

49.  Escrlche  Dlcdonario. 

BO.    See  Criminal  Law  [12  Cyc  400]. 

51.    Pen.  Code  art  4*9. 

83.    Escrlche  DIccionarlo. 

53.  Eacrlche  DIccionarlo  f  where 
some  exceptions  to  this  rule  are  ndted). 

64.    Eacrlche  DIccionarlo.  ' 

55.    Escrlche  Dlcdonario. 

SS.    Escrlche  DIccionarlo. 

B7.    Webster  New  Int.  D, 

[a]  "Aonte  arUonlar  rhenmatlsiii'' 
Is  an  scute  febrile  disease,  with  pains 
'  and  Intlaminatlon  of  the  Joints  as  the 
prominent  symptotna  Holmes  v.  Con- 
tinental Caaualty  Co.,  102  Me.  287,  289, 
65  A  385. 

rb7  "Aonta  Itronohltia''  as  deslfi:- 
natlni?  an  ordinary  cold  In  the  chest 
see  Bllllnss  v.  Metropnlltan  L,  Ins, 
Co.;  70  Vt.  477,  481,  41  A  Bl«. 

fcj  "Aonte  ffavtrltls"  may  mean 
"belly  ache"  caused  by  sllRht  Indiges- 
tion resulting  from  overeatln§r,  which 
would  be  of  short  duration  and  In 
no  sense  danirerous.  BlllinRs  v.  Metro- 
politan L.  Ins.  Co.,  70  Vt.  477,  482,  41 
A  51fi. 

8B.   Com.  v.  TrayloT,  45  SW  866, 


98;  State  v.  Heed, 
68  AmD  727 ;  Com. 
Allen   (Masa)  401, 
Com.  V.  Clark,  4  Cush.  (Mass.) 
Brown  v.  State,  11  Tex.  A  451. 


35  Me.  48^,  490, 
V.  Hagarman,  10 
402  ~ 
596 


[a]  Part  of  a  dKt« — ^The  capitals 
A.  D.,  aa  part  of  a  date,  have  been 
adjudged  to  be  EInRllsh  languaj^e  by 
use,  althouKh  In  fact  being  the  Initials 
of  two  Latin  words.  Clark  v.  Stough- 
ton.  18  Vt.  60.  44  AmD  361 ;  State  v. 
HodKeden,  S  Vt.  481.  482. 

[bj  Va#  1b  ortanl&al  ocnplal&t^— 
The  abbreviation  A.  D.  for  "the  year 
of  our  Lord"  In  a  criminal  com^lnt 
does  not  Invalidate  It.  State  v.  Reed. 
86  Me.  489,  490.  68  AmD  787. 

B9.  Ad  allum  diem — at  another  day. 
T.  B.  7  Hen.  VI  IS.  Ad  certum  dlam — 
at  a  certain  day.  Rex  v.  Ward,  Str. 
T47.  748.  93  Reprint  884.  Ad  oom- 
munem  legem — at  common  law.  Drury 
V.  Drury.  2  E^den  89,  54,  28  Reprint 
810.  Ad  curiam — at  a  court  Rex  v. 
Everard,  1  Ld.  Raym.  638.  91  Reprint 
1327.  1  Salk.  195.  91  Reprint  176.  Ad 
instantlam — at  the  Instance.  Mllward 
V.  Ingram,  2  Mod.  43.  44.  86  Reprint 
930.  Ad  libitum — at  pleasure.  3 
Blackstone  Comm.  292.  Ad  ostium 
eccleslse — at  the  door  of  the  "church. 
6  Kent  Comm.  36.  Ad  punctum  tem- 
porla — at  the  point  of  time.  Story 
Ballm.  I  263.  Ad  tunc  et  Ibidem — at 
the  time  and  In  the  same  place.  Buck- 
ler's Case,  Dyer  68b,  73  Reprint  145. 

60.  Ad  omissa  vel  male  appretiata 
— concemlnjr  omissions  or  wroni?  es- 
timations. Ersklne  Inst  III  tit  9  S  36 
[ctt  Adams  Gloss.]. 

61.  Ad  abunda,tlorem  cautelam — 
for  more  abundant  caution.  Abbot's 
Case,  2  How.  St.  Tr.  1159,  1182.  Ad 
admlttendum  clerlcum — for  admitting 
a  clerk.  Abbott  L.  D.  Ad  campi  par- 
tem— ^for  a  ahare  of  the  field  or  land. 
Fleta  lib  II  c  36  I  4  felt  Adama  Glos.«.l. 
Ad  cautelam  ex  superabundant! — for 
more  abundant  caution.  Abbot's  Case, 
2  How.  St  Tr.  1159.  1165.  Ad  col- 
llgradum — ^for     collecting.    6  Kent 


Comm.  414.  Ad  hospltandos  homines — ■ 
for  the  purpose  of  entertaining  per- 
sona Calye's  Case,  8  Coke  32a.  Ad 
litem — for  the  suit  3  Blackstone 
Comm.  427.  Ad  majorem  cautelam — 
for  greater  caution.  Abbofs  Case.  2 
How.   St  Tr.   1169,  1182. 

69.  Ad  modum — on  account  of  the 
way  or  manner.    Adams  Qlosa 

63.  Ad  allum  examen — to  another 
tribunal.  The  Steamboat  Orleans  t. 
PhcBbuB,  11  Pet  (U.  8.)  176,  182.  9 
L.  ed.  677 ;  Tobey  v.  Bristol  County, 
23  F.  Cas.  No.  14,065.  8  Story  800,  827. 
Ad  asslsam  caplendam — to  take  an 
assize.  Bracton  fo]  110b  Celt  Adams 
Gloss.].  Ad  audlendum  .  consldera- 
tlonem  curiae — to  hear  the  considera- 
tion or  judgment  of  the  oourt  Bracton 
fol  8B8b  [dt  Adams  Oloss.].  Ad 
audlendum  et  determlnandum — ^co  hear 
and  determine.  4  Blackstone  Comm. 
278.  Ad  barram  evocatus— called  to 
the  bar.  Levins  v.  Randolph,  1  Ld. 
Raym.  694,  696,  91  Reprtnt  1298.  Ad 
caplendas  asalaas — to  take  or  try  writs 
of  assise.  3  Blackstone  Comm.  852. 
Ad  commune  nocnmentum — to  the 
common  nuisance.  Broom  &  H.  Comm. 
bk  iv  196.  Ad  comparendem — to  ap- 
pear. Worllch  V.  Massy,  Cro.  Jac.  87, 
79  Reprint  67.  Ad  effectum  sequentem 
— to  the  effect  following.   Rex  v.  Bear, 

2  Salk.  417,  91  Reprint  363.    Ad  ever- 

Ssnem  Juris  nostrl — to  the  overthrow 
our  right    2  Kent.  Comm.  91.  Ad 
exhsredatlonem — to  the  disinheriting. 

3  Blackstone  Comm.  226.  Ad  faden- 
dum — to  do.  Coke  LItt  204a.  Ad 
flium  medium  aqute — to  the  middle 
thread  of  the  water,  Ingraham  v. 
Wilkinson,  4  Pick.  (Mass.)  2<8,  272, 
16  AmD  342.  Ad  gaolaa  dellberandaa 
— to  deliver  the  gaols.  Bracton  fol 
109b  [cit  Adams  Gloss.].  Ad  Idem — 
to  the  same  point.  Allen  v.  McKeeti, 
1  F.  Cas.  No.  229,  1  Sumn.  276,  810; 
AIsop  V.  Commercial  Ins.  Co.,  1  F.  Cas. 

No.  262,  1   Sumn.   451,  463  ;    v. 

Chlllender,  Hardres  97,  98  :  Russel  v. 
Oldish,  1  Show.  863. 
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AD.-ADDITION 


when  used  in  connection  with  other  words.** 

ADAPT.  To  make  suitable;  make  to  correspond; 
fit  or  suit;  proportion.    (2)   To  fit  by  alteration; 
modify  or  remodel  for  a  different  purpose.    (3)  To 
make  by  altering  or  fitting  something  else;  pro- 
dace  by  change  of  form  or  character.^ 
Adapted,  in  the  past  tense,  fit  or  suitable.*" 
AB  OOLLIQENDUM  BONA  DEFUNOTL  Lit- 
erally "For  collecting  the  goods  of  the  deceased.'''^ 
ADD.    To  join  or  unite,  as  one  things  or  some, 
to  another,  so  as  to  increase  the  number,  or  augment 
the  quantity,  enlarge  the  magnitude,  or  so  as  to  form 
one  ag^iregate." 


AD  DAinrUU.  LiteraUy  ''To  the  damage.'* 
That  part  of  plaintiff 's  pleading  in  which 
he  alleges  the  amount  for  which  he  claims 
recovery  the  amount  of  damagra  demanded." 
A  clause  of  like  name  ia  used  in  a  libel  in 
admiralty.'* 

ADDICT.  To  apply  one's  self  habitually;"  to 
devote;  to  habituate;''  to  devote  time  and  attention 
by  customary  or  constant  practice/*  ' 

Addicted,  in  the  past  tense,  devoted  by  customary 
practice.'" 

ADDITION.  The  result  of  adding;'*  something 
added  to  another."   The  word  implies  physieal  con- 


Ad  morclencluni  porcos  assuetus — ac- 
customed to  bite.  Boulton  v.  Banks, 
Cro.  Car.  254,  79  Kepr^nt  822.  Ad 
proaequendum — to  prosecute.  Splller 
T.  Andrews,  11  Mod.  362,  88  Beprlnt 
1090.  Ad  respond  end  um — to  answer. 
FleU  lib  II  c  65  I  12  [cit  Adams 
Oioss.].  Ad  satisfaciendum — to  satisfy. 
Broom  A  H.  Comm.  bk  iii  139.  Ad 
uttlmam  vim  termfnorum — to  the  most 
extended  import  of  the  terms.  Drury 
V.  Drury,  2  Eden  39,  66,  28  Reprint  810. 

64.  Ad  culpam — until  mlsoehavior. 
Adams  Oloas. 

ea.  Century  D.  [quot  Dey  Time- 
Begister  Co.  v,  W.  H.  Bundy  Record- 
ing Co.,  169  Fed.  807,  810]. 

66.  Century  D.  [quot  Dey  Time- 
Register  Co.  V,  W.  H.  Bundy  Record- 
ing Co.,  169  Fed.  807,  810]. 

[a]  Adapted  for  oQiBlng.— In  con- 
struing a  statute  prohibiting  the  pos- 
session of  Instruments  adapted  and 
designed  for  coining,  the  court  said: 
"An  instrument  may  be  very  well 
adapted  and  designed  for  coining,  a1- 
though  not  capable,  of  Itsdf,  of  making 
both  iddes  ana  every  part  of  any  one 
coin.  Indeed  It  woula  be  difficult  to 
conceive  of  any  Instrument  so  capable. 
'Adapted  for  coining'  is  matter  of 
descnptlon,  and  applies  to  any  Instru- 
ment which  may  be  used  In  the  forma- 
tion of  any  part  of  a  coin."  Com.  v. 
Kent.  6  Mete.  (Mass.)  221,  223. 

[b]  Vot  aynonymoTis  with  "com- 
U&sd"  In  patent  law  see  Brown  Mfg. 
Co.  V.  Deere,  «1  Fed.  972,  977,  10  CCA 

sat. 

m.    Black  L.  D. 

[a]    -nrglnia  statute  of  wUa*— Act 

<178S)  c  61  I  20,  12  Hening  St.  at  Ij. 

S144,  amended  at  the  Revlsal  of  1792, 
id  provide  for  the  appointment  of  a 

Eerson  to  collect  and  preserve  the  es- 
ite  of  a  decedent,  during  Infancy  of 
the  executor,  or  until  a  suppressed  n-111 
should  be  eittabllahed ;  and  by  Act 
(1789)  c  13  1  6.  IS  Hen.  St.  at  p 
12,  the  general  court  and  district  courts 
were  authorised  "to  grant  letters  of 
administration  during  the  Infancy  or 
absence  of  an  executor,  or  ad  colligen- 
dum bona  defunctl,  or  pendente  lite, 
or  until  a  will  which  may  have  once 
existed,  but  Is  destroyed,  shall  be  es- 
tablished." In  the  Revlsal  of  1792, 
these  provisions  were  amalgamated 
Into  one  section,  which  forms  the  24th 
section  of  our  present  statute  of  wills. 
It  Is  observable  that  the  language  of 
the  act  of  1789  corresponds  very  clo.sely 
with  the  authorities  tn  the  English 
law.  From  them  we  learn  that  the 
ordinary.  In  default  of  persons  entitled 
to  the  administration,  may  appoint  a 
person  ad  colligendum  bona  defunctl, 
who  has  power  to  collect  and  preserve 
the  goods  of  the  intestate,  but  cannot 
sell  the  effecta  Wynn  v,  Wynn,  '8 
Leigh  (36  Va.)  264,  267. 

68.  Webster  D.  [quot  Hancock 
County  V.  State;  119  Ind.  478,  476.  22 
NE  10  (where  it  was  held,  where  the 
legislature  speaks  of  adding  to  a  tax 
a  penalty  of  ten  per  cent,  that  It  was 
Intended  to  Increase  the  tax  by  that 
amount,  and  that  the  penalty  attaches 
to  and  becomes  a  part  of  the  tax)]. 

[a]  Add  property  to  tax  Uat. — 
Under  a  statute  requiring  notice  to 
parties  where  the  board  of  equalisa- 
tion adds  other  property  to  the  as- 
jMBsor'B  booka  it  was  held  that  by 


assessing  property  upon  a  valuation 
given  by  the  owner  it  did  not  add 
such  property  within  the  meaning  of 
the  statute.  State  v.  Harrison,  226 
Mo.  158,  169.  126  SW  1115. 

[b]  Added  danunrea. — Beyond  ac- 
tual damages,  the  law  gives  what  is 
called  "  'added'  damages."  Those 
grown  out  of  the  wantonness  or 
atrocity,  so  to  speak,  of  the  act.  They 
are  given  where  the  act  was  so  wan- 
ton, or  so  despotic,  or  of  so  oppres- 
sive a  character,  or  where  It  entails 
such  shame,  such  publicity  upon  a 
party,  as  to  have  the  effect  of  excit- 
ing his  feelings  more  than  an  act 
Committed  under  less  wanton,  less  op- 

Eressive  olrcumstances.  They  may 
B  called  'Exemplary,"  punitory," 
"vindictive,"  or  "compensatory"  dam- 
ages. Ross  V.  lAgcett,  SI  Mich.  446, 
462,  28  NW  696,  1  AmSR  <08. 

[c]  Added  pQlaimowi  teffredlwt^ 
(1)  Macaroni,  lo  which  a  coal  tar  dye 
known  as  "Marti us  yellow"  has  been 
added  solely  as  a  coloring  matter,  con- 
tains an  "added  poisonous  ...  In- 
gredient which  may  render  It  inju- 
rious to  health"  within  the  Food  and 
Drug  Act.  U.  S.  V.  1,950  Boxes  of 
Macaroni,  181  Fed.  427.  (2)  Under 
this  act  an  article  of  food  other  than 
confectionery  le  not  deemed  to  be 
adulterated  merely  because  It  con- 
tains a  poisonous  -or  deleterious  in- 
gredient unless  such  Ingredient  has 
been  "added";  that  is,  unfese  It  Is  for- 
eign to  the  natural  or  normal  compo- 
sition of  the  article.  U.  8.  v.  Forty 
Barnels  and  Twenty  Kegs  of  Coca- 
Cola,  191  Fed.  431,  436.  Where  sul- 
phur dioxide  is  added  to  gelatine  In  the 

Firoceas  of  bleaching,  and  the  gelatine 
a  combined  with  sugar  and  other  con- 
stituents to  compose  a  confectionery, 
the  sulphur  dioxide  Is  "added"  within 
Pa.  Act,  May  18,  1909  (P.  L.  620).  Com. 
v.  Pflaum,  50  Pa.  Super.  65,  66. 

[d]  Qoods  added  to  business. — A 
mortgage  of  a  stock  of  goods  which 
Is  to  cover  additions  "added  to  the 
business"  will  be  construed  not  to  In- 
clude goods  purchased,  "but  never 
received  at  the  place  of  business,  or 
taken  possession  of  for  the  purposes 
of  the  business."  Curtis  v.  Wilcox,  49 
Mich.  425.  427,  13  NW  803. 

[e]  Added  nsed  in  senae  of  anb- 
lolned  or  appendad  in  Delinquent  Tax 
Law  see  California  L.  &  T.  Co.  v.  Wels. 
118  Cat.  489.  498.  60  P  697. 

[f1  "Addliur  new  paTtlas»  does  not 
mean  substltuUng  a  dUTerent  party  al- 
together, so  as  to  authorise  the  dis- 
missal of  one  plaintiff  and  the  sub- 
stitution of  a  new  one.  ijealrd  v. 
Moore,  27  Ala.  326,  328. 

69.  BurHll  U  D. 

70.  Cole  v.  Hayes,  78  Me.  5SS,  641. 

7  A  391. 

fa]    "Ad   daninnm   cAanse"   in  a 

complaint  Is  the  claim  for  damages. 
Vincent  v.  Mutual  Reserve  Fund  Lite 
Assoc.,  75  Conn.  650,  654,  65  A  177. 

[bl  It  ma7  limit  the  scope  and 
effect  of  plaintiff's  claim  with  respect 
to  his  title  to  the  special  damages  laid 
In  the  declaration.  Kamuff  v.  Kelch, 
69  N.  J.  L.  499.  504,  55  A  163. 

71.  Per  Story,  J„  in  Jenks  v,  Lewis, 
13  F.  Cas.  No.  7,279.  3  Mason  603,  604. 

7a,  Dea  Moines  L.  Ins.  Co.  v.  Clay, 
S9  Ark.  230,  232,  116  8W  232;  Rogers 
V.  Morrill,  6S  Kan.  7S7,  74S,  42  P  S66. 


73.  Webster  D.  [quot  Des  Moines 
L.  Ins.  Co.  v.  Clay,  8»  AxfL  230.  232, 
116  SW  232]. 

74.  Rogers  v.  Morrill,  65  Kaa  737. 
743,  42  P  356. 

75.  Rogers  v.  MorrlU,  66  Kan.  TIT, 
743,  42  P  366. 

[a]  "DnnkeaneM  is  the  result  of 
addiction  to  the  excessive  use  of  in< 
toxjcanta  To  say  that  a  man  is 
'addicted  to  the  excessive  use  of  in- 
toxicating liquors'  is,  therefore,  sub- 
stantially equivalent  to  a  declaratlOD 
that  he  is  guilty  of  habitual  Intoxica- 
tion or  drunkenness."  Rogers  v.  Mor- 
rUl.  66  Kan.  737,  743.  42  P  366. 

[b]  In  applloatlona  for  Ufa  lusoi- 
anee  (1>  the  word  "addicted"  as  ap- 
plied to  the  use  of  IntoxicaUng  liquors 
or  drugs  means  the  habitual  or  cus- 
ternary  use  ot  the  same  and  not  aa 
occasional  or  exceptional  use.  Des 
Moines  U  Ins.  Co.  v.  Clay,  89  Ark. 
230,  232,  116  SW  2S2.  (i)  Thus  a 
statement  In  an  application  for  lite 
insurance  that  the  applicant  has  never 
been  addicted  to  the  use  of  chloral 
refers  not  to  a  single  or  Incidents 
use,  but  to  a  habitual,  customary,  or 
constant  use.  Rand  v.  Provident  Sar. 
L.  Assur.  Soa,  97  Tenn.  291,  294,  37 
SW  7.  (3)  An  inquiry  In  an  applica- 
tion for  life  insurance  as  to  whether 
the  Insured  bad  ever  been  addicted  lo 
the  excessive-  or  Intemperate  use  of 
alcoholic  stimulants  was  said  In  effect 
to  be  an  Inquiry  as  to  his  habit  in 
that  regard ;  not  whether  he  used  such 
stimulants  at  all,  but  whether  he  u^ed 
them  habitually.  If  he  was  addicted 
to  the  excessive  use  of  than,  he  was 
habitually  Intemperate.  .JE^tna  L.  Ina 
Co.  V.  Davey,  128  D.  B.  7J9,  740,  I 
set  231,  31  L.  ed.  315. 

78.    Century  D. 

[a]  Simple  addition  Is  the  process 
of  uniting  independent  amounts  in  one 
sum.  In  re  Manhattan  Bridge  Xa  3, 
108  NTS  366,  367. 

77.  North  British,  etc,  Ina  Co.  v. 
Tye,  1  Oa.  A.  380,  886,  6S  SB  110; 
Rlckerson  v.  German-American  Ina 
Co..  85  Hun  266,  268,  S3  NTS  1028. 

[a]  It  Is  not  an  addition  to  the 
statement  of  the  oaiuM  of  aotloit  to 
amend  a  complaint  in  assumpsit  by 
the  addition  of  an  averment  that  the 
suit  was  brought  on  k  verified  ac- 
count Western  Newspaper  Union  v. 
Judson,  1  Ala.  A.  615.  617,  55  S 
1026.  • 

[b]  The  words  In  addition'  (l) 

do  not  ordinarily  mean  'exclusive  of.' 
but  are  diametrically  opposed  to  the 
idea  of  diminution  or  abatement,  but 
signify  an  Increase  of  or  accession  to." 
Matter  of  Daggett.  9  NTS  652,  664,  2 
Conn.  Surr.  230.  (3)  Where  a  court 
orders  a  bond  to  be  given  "In  addition 
to"  the  one  originally  taken,  such  addi- 
tional bond  does  not  supersede  the 
original  one.  Walter  v.  HcSherry.  21 
Mo.  76. 

[c1    Bm«ln  aistlaffviaiMa^Under 

artlciu  or  partnership  providing  that 
expenses  for  repairing  were  to  be  paid 
out  of  the  pronta,  but  for  additions 
by  one  of  the  partners,  It  was  held 
that  a  new  foundation,  for  a  new 
engine  put  In  the  mill  In  place  of  an 
old  one  displaced,  built  because  tlie 
foundation  of  the  old  engine  would 
have  been  Insufficient  for  the  new  one, 
must  be  otnudd^red  an  uldltSon  and 
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tact.™  The  meaning  of  the  void  is  dependent  in 
some  measure  on  the  connection  in  which  it  is  used. 
The  meaning  of  the*  Tord  in  connection  with  buildii^ 
contract^"  contracts  of,  sale,"^  deeds,'^  leases,''  and 
statutes"  have  frequently  been  construed.  The 
meaning  of  the  word  in  fire  insurance  policies,** 
under  the  mechanic's  lien,^  and  taxation  laws" 
has  also  been  considered  in  many  instances 
by  the  courts,  and  determined  from  the  context 
of  its  nse  or  the  intention  of  the  parties.  (Cross 
references") 

not  as  repairs.   Dunnell  v.  HenderBon, 
23  N.  J.  Eq.  ir*.  178. 

78.  North  British,  ete^  Ian.  Co.  v. 
Tre,  1  Ga.  A.  S80.  hi.  68  BB  110. 

[aj  "AAJWMV  ■TnoBTBuma^-Chl- 
caso  T.  Green.  288  III.  258,  288,  87 
NE  417. 

fb]  "OomiiraiileatlBg"  totjagntolwd. 

-^orth  British,  etc.,  Ins.  Co.  v.  Tye, 
1  Oa.  A.  880,  S8B,  58  SE  110. 

79.  Dunn  v.  Stokem,  48  K.  J.  Eq. 
401.  402,  S  A  849  (holding  that  the 

Shrase  "alterations,  deviations  or  addl- 
ons,"  within  the  meanlns  of  a  bulld- 
fag  contract  expressly  providing  for 
"alterations,  deviations  or  additions, 
and  the  payment  tor  them,"  Includes 
extra  work  on  the  bulldln)?.  and  there- 
fore an  order  payable  out  ot  the  amount 
due  on  the  builder's  contract  includes 
the  Rum  due  for  such  extra  work). 

[  a  ]  Additional  paTmeata.— build- 
In?  contract,  requiring  additional  pay- 
ments for  changes,  additions  and 
alterations,  will  be  construed  to  mean 
such  changes  as  are  incidental  to  'the 
complete  execution  of  the  work  as 
described  In  the  plans  and  spedflca- 
tions.  and  therefore  of  only  minor  or 
trifling  Importance.  Cook  County  v. 
Harms,  108  111.  161,  159. 

80^    mil  V.  To^send,  69  Ala.  2S«, 
292 

[a]  "Additions  thereto,"  as  used 
in  a  contract  of  sale  of  a  steam  saw 
and  grist  mill,  which  provided  that  the 
purchase  money  should  be  paid  In  In- 
stallments, and  that  on  default  of  any 
payment  the  purchaser  should  forfeit 
all  former  payments  and  surrender 
possession  of  the  mill,  with  all  "addi- 
tions thereto,"  does  not  Include  de- 
tached  articles  of  personal  property 

f purchased  to  aid  in  (he  operation  of 
he  mill,  Buch  as  oxen,  carts,  black- 
smiths' tools,  etc.,  but  Includes  only 
such  personal  property  as  was  In  fact 
added  to  the  mill.  See  Hill  v.  Town- 
send,  69  Ala.  286,  292. 

81.    Atkins    V.    Bordman,    8  Mete. 
(Mass.)  457.  477,  87  AmD  100. 

[a]  *'AUitloa  of  talUlsg."— A 
dee<1  in  which  the  grantee  agreed  that 
If  he  should  make  any  "addition  of 
building"  it  should  not  extend  beyond 
a  certain  line  does  not  restrict  the 
right  of  the  grantee  to  raise  his  build- 
ing higher  although  by  so  doing  he 
intemiptea  the  access  of  llfAit  and  air 
to  the  windows  of  the  grantor's  house. 
Atkins  V.  Bordman,  2  Mete.  (Mass.) 
457.  477.  87  AmD  100. 

83.  Holbrook  v.  Chamberlln,  116 
Mass.  166,  162,  17  AmR  146:  Whlt- 
well  V.  Harris,  106  Mass.  SS2.  637 : 
Cook  v.  Folsom,  2  Del.  Co.  (Pa.)  814. 
315. 

83.    See  cases  Infra  this  note. 

ral  Additions  to  trade-marks 
within  the  Patents,  Designs,  and  Trade 
Marks  Act  (1883)  Si  64,  73.  74,  4fi 
&.  47  Vict,  c  57  see  In  re  Faulder,  etc., 
Trade-Mark,  [1902]  1  Ch.  125,  135  ; 
In  re  Clement,  etc.,  Trade-Mark,  [1900] 
1  Ch.  114.  121. 

[b1  "DlTldead  addittons"  In  K.  T. 
Laws  (1892)  p  1969  C  690  S  88,  has 
been  construed  "to  mean  that  portion 
of  the  surplus  In  the  hands  of  the 
company,  acoumulated  from  the  pre- 
aoluma  and  profits  paid  tqwn  and  made 
upon  the  class  to  which  the  policy  in 
question  belonged ;  that  a  defaulting 
pollcyh<rilder's  sbare  of  'dividend  addi- 
tions was  to  be  ascertained  as  of  the 
date  ct  the  failure  to  make  any  pay- 
ment of  iMAmiums  im  the  basis  of  the 


ADDXTZONAL.  Joined  to  or  united  with given 
with  or  joined  to  some  other;"  added;  supplemental; 
eommg  by  wa^  of  addition.""  The  word  embraces 
the  idea  of  joining  or  uniting  one  thing  to  another 
so  as  to  form  an  aggregate. 

Phrases  in  which  the  word  has  been  nsed  ham 
received  judicial  interpretation  such  as  "additumal 
allowance;"^  ''additional  amendment;""  "addi- 
tional bond,""  "additional  charge ;""  "additional 
consideration,""*  ''additional  duty,"*'  "additional 
hospital,""  "additional  indebtedness,""  "addi- 


Amerlcan  Experience  Table  of  Mor- 
tality with  Interest  at  4>4  per  cent 
per  annum."  IT.  S.  Life  Ina.  Co.  v. 
Splnka,  96  SW  889,  896,  89  KyL  960, 
8  LRANS  105S. 

Cc]  ZnataUathm  of  a  paw— gw 
•wvater  la  a  puMlo  baWdlf  ,  although 
the  shaft  therefor  was  constructed  at 
the  time  the  building  -was  erected,  la 
an  addition  or  altersxion  of  the  build- 
ing within  the  meaning  of  a  statute 
requiring  advertisement  for  bids.  State 
vrzoller,  18  Oh.  Clr.  CL  276,  278,  10 
Oh.  Clr.  Dec.  118. 

[d]  nnuitual  adafMowb— The 
vara  "additions"  in  the  Settled  Land 
Act  (1890)  i  13  subd  11,  means  struc- 
tural addltlona ;  and  therefore  an 
electric  lighting  Installation  for  the 
improvement  of  a  mansion  house  Is  not 
an  addition  to  buildings  within  the 
meaning  of  the  section.  In  re  Bla- 
grave,  [19031  1  Ch.  660,  662  [appr  In 
re  Clark,  [1902]  2  Ch.  827,  830,  and 
dlBt  In  re  Freake,  [1902]  1  Ch.  97,  98]. 

84.  Peoria  Sugar  Refining  Co.  v. 
People's  P.  Ins.  Co..  24  Fed.  773,  776  ; 
King  Mfg.  Co.  v.  Walton,  1  Oa.  A.  408, 
68  SB  116;  North  British,  etc.,  Ins.  Co. 
V.  Tye,  1  Oa.  A.  380,  886,  68  SB  110 ; 
Oeorgta  Home  Ins.  Co.  v.  Mayfleld 
Planing  Mills,  (Ky.)  119  8W  1190, 
1191;  Cargll]  v.  Miller's,  etc.,  Mut.  Ins. 
Co.,  88  Minn.  90,  92,  22  NW  6 ;  Phenix 
Ins.  Co.  V.  Martin,  (Miss.)  16  8  417; 
Ideal  Pump,  etc.,  Co.  v.  American  Cent 
Ins.  Co.,  167  Mo.  A.  E66,  669,  152  SW 
408  ;  Tate  v.  Jasper  County  Farmers' 
Mut  Ins.  Co.,  133  Mo.  A  584,  688,  118 
SW  659  ;  Marsh  v.  Concord  Mut  F. 
Ins.  Co.,  71  N.  H.  253.  264,  61  A  898  ; 
Malsel  V.  Philadelphia  Fire  Assoc.,  69 
App.  Dlv.  461,  462,  69  NYS  181 ;  Rlck- 
erson  v.  German-American  Ins.  Co.,  85 
Hun  266,  268,  32  NYS  1026  ;  Carpenter 
V.  Allemannla  F.  Ins.  Co.,  156  Fa.  87, 
39,  26  A  781 ;  Home  Mut  Ins.  Co.  v. 
Roe,  71  Wis.  33,  89,  86  NW  694.  See 
Fire  Insurance  [19  Cyc  704]. 

[a]  'a>wemng  and  addition"  and 
"oontents  of  dwaUizig"  do  not  cover 
the  contents  of  the  addition.  Tate  v. 
Jasper  County  Farmers'  Mut  Ins.  Co., 
133  Mo.  A.  584.  688,  118  SW  669. 

85.  Updike  v.  Sklllman,  27  N.  J.  L. 
181,  133;  Whltenack  v.  Noe,  11  N.  J. 
Flq.  321,  325.  See  Mephanlcs'  Liens 
[27  Cyc  81. 

se.  Mitchell  V.  Franklin  Coimty 
Treasurer,  26  Oh.  Bt  148.  168.  154 
(where  In  construing  an  act  providing 
for  the  valuation  of  land  for  purposes 
of  taxation  "that  whenever  any  person 
or  persons  shall  lay  out  any  town,  or 
addition  to  any  city  or  town  In  this 
Ptate.  before  the  .plat  thereof  shall  be 
recorded,"  etc.,  the  court  said :  ."That 
these  words  do  not  purport  an  addi- 
tion to  the  territorial  limits  or  boun- 
ilary  of  the  corporation.  Is  clear,  from 
the  fact  that  the  territory  of  a  city, 
as  a  municipality,  cannot  be  extended 
by  laying  out  and  platting  into  lots, 
etc.,  the  lands  adjacent  to  Its  boundary. 
The  'addition'  here  meant,  we  think, 
is  such  kind  as  results  from  the  mere 
act  of  the  proprietor  in  laying  out  and 
platting  his  lands  Into  lots;  streets, 
etc..  and  Is  such  as  the  law  requires 
the  plat  thereof  to  be  recorded"). 

[ai  Xcteral  addlttons^^rbe  phrase 
"If  .  .  .  any  building  or  addition 
shall  be  erected  on  any  lot."  etc.,  used 
in  the  charter  of  the  city  of  Trenton, 
In  reference  to  additional  usessmenta, 
has  been  held  to  include  only  lateral 
additions  whidi  occupy  lands  without 


the  limits  of  the  original  building. 
Additions  In  height  or  depth  are  mereqr 
alterations,  and  not  withm  the  meanlag 
of  the  charter.  State  v.  Parker,  84  N. 
J.  U  3S2.  364. 

87.  AdditiOBI 
Of: 

New^^»artles  see  Pleadaig  [81  Cye- 
Parts  to  patent  see  Patents  [80  Cyo 
To: 

lAnd  by  accretion  see  Navigable 
Waters  [29  Cyc  849] ;  Waters  [40 
Cyo  821]. 

Vaxty  walls  see  Party  Walla  [80  Cye 

783]. 

Property  by  accession '  see  Accession 
[1  Cyc  2221. 

88.  State  v.  Hull.  63  Miss.  626,  646  : 
Kadderly  v.  Portland,  44  Or.  118,  137, 
74  P  710,  76  P  222. 

89.  Anderson  L.  D.  Iqoot  Kadderly 
V.  PorUand,  44  Or.  118,  137,  74  P  710, 
76  P  222]. 

[a]  "By  way  of  nmeBdmeaV  dSa- 
tlagnlali«t— Collier  v.  Smalts,  149 
Iowa  230.  237,  198  898,  AnnCas 
1912C  1007. 

90.  Webster  D.  [quot  Collier  t. 
Smalts,  149  Iowa  280,  287,  128  NW 
896,  AnnCasl912C  1007]. 

•  91.    State  V.  Hull,  68  Mlsa.  S28,  •48: 

Kadderly  v.  Portland,  44  Or.  118,  1ST, 

74  P  710,  76  P  222. 

98.    St   Lawrence  etft*  R.  COl  T. 

De  Camp,  28  NTS  644,  S48.   Bee  Ootts 

[11  Cyc  184]. 
93.    Kadderly  v.   Portland,   44  Or. 

118.  187,  74  P  710.  75  P  222. 
94k    Brooks  v.  Whltmore,  139  Mass. 

866,  868.  31  NE  781. 
Addlnonal  bond  oft 

Administrator  or  executor  see  Execu- 
tors and  Administrators  [18  Cyo 
186]. 

Clerk  of  court  see  Clerks  of  Courts 

[7  Cyo  201]. 
County  oAcer  see  Counties  [11  Cyc 

Guardian  see  Guardian  and  Ward  [XI 
Cyc  48]. 

Public  officer  see  Offlcers  [29  Cye 
1888]. 

Receiver  see  Receivers  [84  Cyc  168T. 
Sheriff  see  Sherirfa  and  Constables  [SS 

Cyc  1494]. 
Trustee  see  Trusts  [39  Cye  856]. 

95.  Dowtlng  V.  State;  7  Ga  A.  618, 
614,  67  SB  697  (holdlnir  that  an  oral 
statement  by  the  judge  In  response  to 
their  question  that  a  Tecommendatlon  of 
mercy  would  have  no  legal  ^ect,  and 
would  not  be  binding  on  the  court,  Is 
not  an  additional  change  within  the 
meaning  of  the  statute). 

96.  CThicora  Fertilizer  Co.  t.  Dunan. 
91  Md.  144.  156.  46  A  347,  50  L.RA  401 
(holding  that  an  "additional  considera- 
tion," BufDcIent  to  support  an  agree- 
ment to  relinquish  the  residue  of  a 
debt  after  part  payment  may  consist 
of  anything  which  would  be  a  burden 
or  Inconvenience  to  one  party  or  a 
possible  benefit  to  the  other). 

97.  U.  S.  V.  Park,  162  Fed.  142,  144. 
81  CCA  360. 

98.  Com.  V.  CJharity  Hospital,  199 
Pa.  119,  122,  48  A  906 ;  Com.  v.  Charl^ 
Hospital,  198  Pa.  870,  274,  47  A  980. 

90.  BuUer  v.  Andrus,  86  Mont  676, 
681,  90  P  786.  In  this  case  a  consUtu- 
tlonai  limitation  unon  the  Indebtedness 
of  a  city  contained  a  proviso  autborls* 
Ing  an  extension  of  this  limit  when 
necessary  to  construct  a  sewerage 
tern  or  procure  a  wat 
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ADDlTIONAIi— ADEMPTION 


tlonal  infiurance/'^  "additionid  length  of  service,"' 
"additional  power/''  "additional  sehool  faoilities,"^ 
"additional  seeuriW/'"  "additional  servitude/ ** 
"additional  time,"^  "additional  value/"  "addi- 
tional work/'"  and  "  *  additional'  years  of  serv- 
ice."» 

(Cross  referencee.^^) 

ADDZnO  PBOBAT  UINOBITATSU." 

ADDBESS.  As  a  noon  a  direction  for  gnidanee 
as  to  a  person's  abode;  the  place  at  which  a  person 
resides,  or  the  name  or  place  of  destination,  with 
any  other  details  necessary  for  the  direction  of  a 


letter  or  package.'*  As  a  verb  to  direet  f^ieeeh  to; 
to  make  a  communication  to,  whether  spoken  or 
written;  to  apply  to  by  words,  as  by  speech,  peti- 
tion, ete.)  to  speak  to;  to  accost,  to  direct  in  writing, 
as  a  letter.'*    (Cross  references.") 

ADDUCE.  To  bring  forward,  present,  offer,  or 
introduce."  

AD  EA  QUJE  FBE^^UENnaS  AOOXDUNT 
JUEA  ADAPTA^miB." 

ADEEM.  To  take  aw^,  take  back,  or  revoke,  as 
a  legacy." 

ADEMPTION."   A  taking  away  or  revocation." 


legislature  In  granting  the  privilege 
used  the  expreaslon  "and  an  additional 
Indebtedness  shall  be  incurred  when 
neoeiguiry  to  construct,"  etc.  The  court 
said :  "There  may  be  no  extension,  if 
there  Is  no  debt  already  contracted, 
for  the  word  'additional'  qualiaes  the 
character  of  tbe  debt  to  be  contracted, 
and  refers  also  to  a  preexisting  amount 
of  Indebtedoess  to  which  It  may  be 
added.  ...  If  a  municipality  is 
Dot  indebted  In  any  amount  at  all,  or 
if  It  has  the  necessary  funds  in  its 
treasury,  no  additional  Indebtedness 
can  be  Incurred ;  nor  can  It  be  said 
that  any  necessl^  has  arisen  demand- 
Ins  It" 

1.  Behrens  v.  Oermania  Ins.  Co.,  68 
Iowa  S«,  27.  11  NW  719 ;  Norwich 
Union  F.  las.  Soc.  v.  Cheaney,  (Tex. 
Civ.  A.)  128  SW  1163.  See  Fire  In- 
surance (IS  Cyc  70S,  766]. 

a.  Walker  v.  Slmpaon,  [1903]  A.  C. 
208.  lit  (need  not  be  oontlnuouB  serv- 
Icej. 

8.  Ughthlpe  V.  Orange,  7S  N.  J.  Xi. 
865.  68  A  1X0  (holding  that  under  a 
Statute  authorising  municipalities  to 
develop  additional  power  to  furnish 
electrical  energy  for  lighting,  etc..  a 
tAty,  In  order  to  eatabllah  an  electrical 

a ant  by  virtue  thereof,  must,  at  the 
ne  It  assumes  to  exercise  the  au- 
thority, be  possessed  of  some  plant 
applUmce^  or  machinery  already  es- 
taDllshed  In  connection  with  Its  public 
water  supply,  and  from  which,  by  some 
practical  method.  It  may  derive  me- 
chanical power,  which,  either  alone  or 
together  with  additional  power  to  be 
developed  for  the  purpose,  may  be 
used  in  furnishing  electrical  Miergy. 
The  design  of  the  act  Is  not  complied 
with  unless  mechanical  power,  to  be 
derived  from  tbe  plant  already  in 
existence.  Is  In  fact  to  be  used,  either 
alone  or  In  combination  with  the  addi- 
tional power,  in  furnishing  electrical 
energy). 

4.  State  V.  Cave,  20  Mont  468,  473,. 
58  P  200. 

6.  State  V.  Hull,  53  Miss.  626.  64G. 
See  also  Kaspar  v.  Feo..  182  III.  A.  1. 
And  compare  Brooks  v.  Whltmore,  189 
Uass.  866,  868.  81  731. 

[a]  "Additional  wovxlty  is  that 
which,  united  with  or  Joined  to  the 
former.  Is  deemed  to  make  It  ae  an 
aggregate  sufficient  as  a  security  from 
the  beginning."  See  State  v.  Hull,  68 
UlBB.  626/  646. 

Additional  eeonzlty; 
For  costs  see  Costs  [11  Cyc  190]. 
On  attachment  bond  see  Attachment 

[4  Cyc  S821. 
Operating  to  discharge : 

Guarantor  see  Quaranty   [20  Cyc 
1476]. 

Surety  see  Principal  and  Surety  [82 
91,  210]. 

8.  Birmingham  Tract  Co.  v.  Bir- 
mingham Tt.  etc.  Co.,  119  Ala.  137, 
144,  24  8  &»2,  48  LRA  283;  Julia  Bidg. 
Assoc.  V.  Bell  Tel.  Co.,  38  Mo.  268,  67 
AmR  398 ;  KIrby  v.  Cltlsens'  Tel.  Co., 
17  S.  D.  862,  871,  97  NW  S.  2  AnnCas 
1K8. 

7.  Marks  v.  Boone,  24  Pla.  177.  178, 
4  8  682  (for  settling  a  bill  of  excei>- 
Uons)  :  Hill  V.  McKay.  26  Hont  440. 
44S,  93  P  346. 

8.  Oalameau  v.  Tremblay,  22  Que. 
Super.  143,  144  (holding  that  under 
the  Canadian  Mechanics'  Lien  Law 
KlTlnv  laborem  a  Hen  on  the  Immovable 
ODlr  upon  the  additional  value  glvan 


to  tbe  Immovable  by  the  work  don& 
the  additional  value,  is  the  additional 
value  given  to  the  Immovable  by  the 
work  at  the  time  It  Is  done). 

9.  Shields  V.  New  York.  84  App. 
Div.  602,  fiOB,  82  NYS  1020. 

[a]  The  flistliiotion  between  "ex- 
tra worV  and  r'additional  work"  is 
that  the  former  Is  work  arising  outside 
and  entirely  Independent  of  the  contract 
— something  not  required  In  its  per- 
formance, the  latter  something  nec- 
essarily required  in  the  performance 
of  the  contract  and  without  which  it 
could  not  be  carried  out  Shields  v. 
New  York.  84  App.  Dlv.  502.  606,  82 
NTS  1020. 

10.  Walker  v.  Slmpaon,  [1903]  A. 
C  208,  212  (constnilns  the  meaning 
of  the  phrase  within  New  South  Wales 
Civil  ^rvlce  Act). 

11.  Additio&ait 
Assessment : 

Generally  see  Taxattcm  [SI  Cyc 
1019,  1096], 

Drainage  see  Drains  [14  Cyo  1062]. 

Municipal  see  Municipal  Corpora- 
tions [28  Cyc  1193]. 

Street  or  highway  aee  Highways  [S7 
Cyc  829]. 
Burden  on: 

Railroad  see  Eminent  Domain  [15 
Cyc  617]. 

Street  or  highway  see  Elmlnent  Do- 
main [16  Cyc  6261:  Street  Rail- 
roads [86  Cyc  1420]. 
Compensation  to ; 

Army  or  navy  officer  see  Army  and 
Navy  [3  Cyc  829,  8301.  . 

Sxecutor  or  administrator  see  Ex- 
ecutors and  Administrators  [18 
Cyc  1166]. 

Guardian  of: 

Infant  see  Guardian  and  Ward 

[21  Cyc  174j. 
Insane  person  see  Insane  Persons 
[22  Cyc  11641. 

Municipal  employee  see  Municipal 
Corporations  [28  Cyc  602]. 

Prosecuting  or  district  attorney  see 
Prosecuting  and  District  Attor- 
neys [32  Cyc  91]. 

Receiver  see  Receivers  [84  Cyc  469]. 

Servant  or  employee  see  Master  and 
Servant  [26  Cyc  1036]. 

Trustee  see  Trusts  [89  Cyo  494]. 
Evidence  In : 

Civil  action  see  trial  [88  Cyc  1860]. 

Criminal    proceeding   see  Criminal 
Law  [12  Cyc  6691. 
Finding,  motion  for  see  Trial  [38  Cyc 

1989]. 

Inventory  see  Ehcecutora  and  Adminis- 
trators [18  Cyc  2001. 

Relief  In  equity  see  Cancellation  of 
Instruments  [6  Cyc  339]  ;  Equity 
[16  Cyc  487]  I  Reformation  of  In- 
struments [34  Cyc  9941  ;  Speclllc 
Performance  [36  Cyc  753). 

Tracks  see  Street  Railroads  [86  Cyc 
1389]. 

la.  A  maxim  meaning  "An  addi- 
tion proves  Inferiority."    Adams  Gloss. 

13.  Century  D.  [quot  San  Diego 
Sev.  Bank  v.  Ooodseli,  137  Cal.  420, 
427,  70  P  2991. 

[a]  "BesUsnoe"  eTnonnioiie, — 
San  Diego  Sav.  Bank  v.  Ooodseli,  187 
Cal.  420.  427,  70  P  299. 

14.  Webster  D,  [Quot  Toder  v.  Com., 
107  Va.  828,  S81,  882,  67  SE  681].  In 
this  case  the  question  was  considered 
as  to  whether  an  article  bought  to 
be  shown  as  a  contempt  of  court  but 
published  In  a  newspaper  in  an  Im- 
penonal  way  could  be  deemed  as  "ad- 


dressed to"  the  Judge  "for  or  in  re- 
spect of  any  act  or  proceeding  had,  or 
to  be  had,  in  such  court"  The  court 
was  of  the  opinion  that  upon  the  Whole 
the  words  of  the  statute  are  to  be 
taken  as  meaning  that  the  language 
whether  siKiken  or  written  was  to  be 
specifically  addressed  to  the  Judge. 

IB.  Addresst 
Affidavit  as  to  see  Process  [33  Cyc  611]. 
Indorsenlent  of,  on  papers  served  see 

Notice  [29  Cyc  1113], 
Insufficient  or  erroneous  see  Telegraphs 

and  Telephones  [37  C^yc  1673f. 
Mailing  of  order  of  publleatlon  to  see 

Process  [82  Cyc  488]. 
Of  attorney  see  NoUee_[2»  Ctc  lilt]. 
Of  bill  In  equity  aee  Equity  [1<  Cyc 

219], 

Office  see  Process  [83  Cyc  444]. 
Of  notice  of: 

Dues  and  assessments  aee  Mutual 
Beneflt  Insurance  [89  Cyc  1T4]. 
Rrotest  see  Bills  and  Notes  [7  Cyc 
10601. 

Post  office  see  Notice  [29  Cyc  1118].. 
Proper  see  Notice  [29  Cyc  1123]. 
Sufficiency  of  see  Notice  [29  Cyc  1118]. 
Waiver  of  Indorsement  on  notice  see 
Notice  [29  Cyc  1118]. 

16.  Tuttle  V.  Story  County,  66  Iowa 
816,  817.  »  NW  292. 

[a]  "AAdaeed"  eoavased  wtth  "tX- 
fered.'*— The  eertlflcate  of  a  trial  Judge, 
that  the  rectnrd  In  a  case  contained  all 
the  evidence  adduced  on  the  trial,  wss 
Insufficient  where  the  abstract  itself 
contained  Internal  evidence  that  the 
Judge  could  not  have  used  the  word 
adduced  In  the  sense  of  "offered."  Tut- 
tle V.  Story  County,  66  Iowa  816,  817, 
9  NW  292.  But  in  Beatty  v.  O'Connor. 
106  Ind.  81.  84.  6  NE  880.  it  was  heM 
that  the  word  adduced  was  broader 
In  its  slgnlflcation  than  the  word  "of- 
fered," and  a  bill  of  exceptions  uslnfc 
it  was  sufficient.  To  same  effect  Brown 
V,  Griffin,  40  111.  A.  668,  669. 

17.  A  maxim  meaning  "The  Uws 
are  adapted  to  those  cases  which 
more  frequently  occur."  Broom  Leg. 
Max. 

[a]  Applied  In:  Hoxie  v.  Pacific 
Mut.  Ins.  Co..  -7  Allen  (Mass.)  211, 
227 ;  Parker  v,  Speer.  49  N.  T.  Super. 
1.  8 ;  Dixon  v.  Caledonian,  etc..  R  Co., 
6  App.  Caa  820.  888 ;  Berrlngton  v. 
Parkhurat,  Andr.  126.  180,  95  Reprint 
328 ;  Wallace  v.  Blackwell,  3  Drew. 
638.  546,  61  Reprint  1008 ;  Eastern 
Counties,  etc.,  R.  Co.  v.  Marriage,  9 
H.  L.  Cas.  32,  62,  11  Reprint  689. 
'  [b]    'Tlila  la  ivpUeaMs  to 

vtatntee  as  wall  as  to  the  unwritten 
Uiw."   Parker  v.  Bpeer,  48  N.  T.  Super. 

'  18.    Burrlll  L.  D. 

[a]  "Adeemed,"  as  a  general  rule, 
may  be  applied  to  a  legacy,  If  the 
estate  In  or  title  to  the  things  speclfl- 
cally  bequeathed  Is  essentially  changed. 
Tolman  v.  Tolman,  88  Me.  817,  320, 
27  A  184. 

19.  Ademption  of  Uguar  aee  Wills 
[40  Cyc  1914], 

80.    Burrlll  L.  D. 

[a]  Verm  of  art. — The  word 
"ademption"  is  (the  most  slgniflcsat. 
because,  being  a  term  of  art  and' never 
used  for  any  other  purpose,  it  does 
not  Buniest  any  Idea  foreign  to  that 
Intended  to  be  conveyed.  Langdoo  t- 
Asto^  16  N.  T.  9,  40. 

[hi  "AdTaaeemeaf  dlatlagvUbsd. 
—Johnson  V.  Belden,  M  Conn.  822. 
UK;  Duokelt  V:-OerUb  SMdU.  H4.  128. 
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Literally,  removal  or  extinction.'^ 

ADEQUAOT.  Suffleiency;  sufficiency  for  a  par- 
tieular  purpose."    (Cross  referenees.") 

ADEQUATE.  £qiud  to  what  is  required;  suit- 
able to  the  case  or  oeeadon;  fnlfy  snfflcient;  pro- 
portionate to  the  reasonable  requirements  ;** 
equal;  proportionate  or  eorrespondent;  fully 
snfflcient;  commensurate;*  equal  to  in  re- 
quired   measure    or    object    or    poipom;  sof- 


ficifent;  fit;  aatisfaetozy;  fuHy  eonqpetut; 
able.'*" 

Phrases  In  which  the  word  has  been  used  have 
received  judicial  interpretation  such  as  "adequate 
.  .  ,  cere,""  "adequate  cause,""  "adequate 
compensation,"**  "adequate  consideration,"*' 
"^adequate*  crossing,""  "adequate  facilities,'"* 
"adequate  or  reasonable  facilities,'*"  "adequate 
,  .  .  provocation,*"*  "adequate  r«nedy,""  -"-^ 


79  NB  94;  WaWroD  v.  Taylor.  62  W. 
Vs.  2S4,  291,  4S  SE  380. 

(ci    <vatlafMtioft"  di«tiiirai«b«a. 

—Pollock  V.  Pennsylvania  Iron  Works 
Co..  13  Ml8c.-194>  197,  S4  N7S  129. 

81.  Tanton  v.  Keller,  1S7  111.  129, 
139.  47  NE  S7<. 

sa.  Pennsylvania,  etc..  Canal,  etc., 
Co.  V.  Mason,  109  Fa.  296.  299,  68  AmR 
722  iclt  Webster  D.J. 

[a]  AdAftmaor  of  ooaaiaantloiL— 
In  an  Instruction  "that  the  adequacy 
of  the  consideration  was  for  the  parties 
to  consider  at  the  time  of  making  the 
■are^nent,  not  for  the  court  when  It 
Is  sought  to  be  enforced,"  the  word 
"adequacy"  doee  not  refer  to  the  lesal 
sufflclency  of  the  consideration,  out 
to  the  -  inducementfl  which  operated 
upon  the  mlnda  of  the  parties  In  mak- 
ing the  contract.  Rosseau  v.  Rousa, 
91  App.  Dlv.  230.  2S7,  8S  NTS  497. 

[bj  The  adMUCT  of  a  ramaOj  Is 
not  to  be  tested  or  tno  convenience  or 
Inconvraience  of  the  partlett  to  a  par- 
ticular cause.  Williams  v.  Alturas 
County  DUt.  Ct,  4  Ida.  11,  It,  tS  P  S92. 

as.  Adoftvaeys 
Of  consideration  for: 
Commercial  paper  see  Bills  and  Notes 

t7  Cyc  6»5t. 
Contract  see  contracts  C9  Cyc  Sll]. 
Deed  see  Deeds  113  Cyc  BSS]. 
Marriage  settlement  see  Husband 

and  Wife  [21  Cyc  126«]. 
Mortgage  of: 

Personalty  see  Chattd  Mortgages 

C«  Cyc  1010], 
Realty  see   Mortgages    [2?  Cyc 
1060], 

Of  evidence  see  Evidence  [17  Cyc  818]. 

34.  Guinn  v.  Iowa,  etc.,  R.  Co.,  126 
Iowa  301,  306,  101  NW  94  ;  Century  D. 
[quot  Com.  v.  Mathues,  210  Pa.  372, 
395,  69  A  961], 

[  a  ]  DerlTatlon.— /The  word  "ade- 
quate" has  a  fixed  and  settled  mean- 
ing. It  Is  derived  primarily  from  the 
fiords  "adeo,  adire,'*  to  come  to ;  and, 
secondarily,  from  "adequlto,  adequare,'' 
to  ride  up  to.  to  come  to  meet,  to 
equalize  or  bring  to  a  leveL  Com.  v. 
Mathues,  210  Pa.  372,  296,  69  A  961. 

[b]  The  antonym  is  "unequr.I; 
insumclent  to  effect  the  end  desired; 
incompetent;  Inadequate;  dispropor- 
tionate; defective."  Com.  v.  Mathues, 
210  Pa.  372.  395.  396.  69  A  961. 

rc]  •'Graduation''  dlatlnraiahML^ 
Com.  V.  Mathues,  210  Pa.  372,  426.  69 
A  961. 

[d]   "SaltaU*"  dlsUngnielMd^ 

That  which  la  adequate  must  be  suita- 
ble, but  that  which  Is  suitable  may 
not  be  adequate.  St.  Anthony  Falls 
Water-PowOT  Ca     Eastman,  SO  Minn, 

277.  296. 

as.  Webster  D.  [quot  Cohi.  v. 
Mathues,  210  Pa.  372,  896,  69  A  961]. 

ae.  Smith  D.  [quot  Com.  v.  Mathues, 
210  Pa,  372,  396,  69  A  9611. 

[a]  "Avvrage"  distinguished^ 
Com.  V.  Mathues.  210  Pa.  372,  426,  69 
A  961. 

27.  Wallace  v.  Wilmington,  etc,  R 
Co.,  IS  DeL  629,  661,  18  A  818  (holdbig 
that  adequate  or  due  care,  as  It  Is 
moat  usually  expressed.  Is  such  care 
as  a  man  of  ordinary  prudence  would 
himself  take,  under  similar  circum- 
stances, to  avoid  accident). 

38.  See  Burns  v.  State,  (Tex.  Civ. 
A. )  145  SW  266.  366  :  Oillesple  v.  State, 
(Tex.  Civ.  A)  109  SW  168,  159  ;  Earles 
V.  State,  (Tex.  Civ.  A.)  94  SW  464. 
467.    See  Homicide  [21  Cyc  741], 

St.  Buffalo  Bavou,  etc..  R.  Co.  v. 
Ferrla  H  Tex.  688.  $01.  See  Bmlnent 
Vmada  [ifi  Cyc  684]. 


[a]  rer  Jadgeo.— The  Judiciary  ar- 
ticle of  the  constitution  provides  that 
the  Judges  "shall  at  stated  times  re- 
ceive for  their  services  an  adequate 
compensation,  which  shall  t>e  fixed  by 
law  and  paid  by  the  state."  The  court 
said ;  "This  article  complete  in  itself 
for  the  purposes  of  that  co-ordinate 
branch  of  government,  unequivocally 
expresses  the  mandate  for  the  ade- 
quate compensation  of  Its  Judicial  of- 
ficers and  clearly  negatives  any 
restriction  in  regard  to  any  Increase 
thereof.  Standing  alone  with  a  full 
grasp  of  the  subject,  it  gives  beyond 
question  or  doubt  the  power  in  case  of 
inadequacy  to  Increase  judicial  com- 
pensation to  adequate  amounts  durhig 
Incumbency.  .  .  ,  The  word  "ade- 
quate" has  a  plain  meaning  and  is 
clearly  understood  by  people  generally. 
Words  used  ip  the  fundamental  law 
are  not  to  have  a  technical  meaning, 
but  are  to  be  understood  in  the  sense 
In  which  people  generally  understand 
them.  The  word  in  question  Is  plain ; 
it  means  fully  equal  to  requirements 
or  ooeaskma  commensurate,  and  no 
resort  to  derivatives  is  required  to  de- 
termine Its  meaning.  It  does  not  mean 
average  or  graduation."  Com.  v. 
Mathue^  210  Pa.  373,  424,  426,  69 
A  961.  To  same  effect  Judicial  Salaries 
AcL  18  Pa.  DisL  91,  100.  104. 
.rJJJ  "Payment"  disUngolsbed, — 
•Where,  although  the  property  is  taken 
for  a  public  use,  compensation  for  it 
must  be  made  by  a  private  corpora- 
tion, an  execution  on  a  Judgment  to  be 
rendered  at  least  two  terms  subsequent 
to  the  taking  of  the  property  cannot 
be  considered  as  adequate  compensa- 
tion. Although  we  may  hold  that  the 
constitution  did  not  Intend  to  use  the 
word  'corapenaatlon'  as  altogether 
synonymous  with  that  of  'payment,' 
yet  we  cannot  regard  a  means  of  pro- 
curing payment,  which  may,  to  say  the 
least  of  it,  prove  to  bo  of  doubtful  and 
uncertain  efficacy,  as  adequate  com- 
pensation. To  constitute  the  means 
of  enforcing  payment  at  a  future  day. 
as  adequate  for  the  purpose  of  compen- 
sation. It  must  be  guarantied  by  some- 
thing more  certain  than  the  continuing 
solvency  of  a  railroad  compahy."  Buf- 
falo Bayou,  etc..  R  Co.  v.  Ferris.  28 
Tex.  588,  601. 

^Kf\^f°X^.Y;  harden,  163  CaL  166. 
168.  124  P  841 :  Rosseau  v.  Rouss.  91 
App.  Dlv.  230,  238.  SS  NTS  497r^8ee 
Contracts  [9  Cyc  365]. 

[alKiiBt  not  shook  sens*  as  01^ 
pr<»ortioiiats.—  An  adequate  consid- 
eration is  one  which  must  not  be  so 
disproportionate  as  to  shock  our  sense 
of  that  morality  and  fair  dealing  that 
should  always  characterize  transac- 
tions between  man  and  man.  Eaton 
V.  Patterson.  2  Stew.  &  P.  (Ala.)  9.  19. 
,  -9."'"?  y-  "^owa,  etc,  R  Co..  125 
Iowa  801.  SOS,  101  NW  94:  Oiay  v. 
Burlington,  eta,  R  Co..  37  Iowa  119. 

[a]  «M  BseaMHlUy  above  or  b*. 
low  grada^An  adequate  crossing  does 
not  necessarily  mean  either  an  over 
or  an  under  crossing.  It  simply  means 
one  suitable  or  sufficient  for  the  case 
or  occasion.  Guinn  v.  Iowa.,  etc.,  R. 
Co.,  126  Iowa  301.  306,  101  NW  94. 

[b]  Qnestlon  of  fact. — "The  law 
nowhere  defines  what  constitutes  the 
other  adequate  crossings  which  the 
statute  authorizes,  nor  has  It  been  de- 
termined, so  far  as  we  can  discover, 
by  Judicial  construction.  .  .  .  Then 
as  an  adequate  crossing  Is  to  be  con- 
structed, and  such  crossing  is  not  de- 
fined as  matter  of  law,  It  mint  be 


and 

determined  as  a  question  at  fact" 
Oray  v.  Burlington,  etc.,  R  Co.,  IT 
Iowa  119,  123. 

33.  In  Missouri,  etc.,  R  Co.  v,  Wlt- 
cher,  26  Okl.  586,  lOS  P  862  [quot 
Atchison,  etc..  R.  Co.  v.  SUte,  28  OkL 
476.  479.  114  P  721;  Smith  v.  Rogers 
County,  2«  Okl.  819.  110  P  S68],  the 
court  said :  "The  term  'adequate  facil- 
ities' is  not  capable  of  exact  definition, 
being  a  relative  tmn.  and  calls  for 
such  facllltlea  as  may  be  fairly  de- 
manded, regard  being  had  to  the  slse 
of  Buch  station  or  place,  the  extent  of 
the  demand  of  transportation,  its  rela- 
tive location  to  other  places,  the  cost 
of  furnishing  the  additional  accommo- 
dations asked  for,  and  all  other  facts 
which  would  have  a  beaming  upon  the 
question  of  convenience  ana  cost"  See 
also  Lake  8hor&  eta,  R  Co.  y.  Ohio. 
178  U.  8.  286, .!»  set  4«6,  it  U  vSu 
702  :  Missouri,  etc.,  R  Co.  v.  Norfolk, 
26  -Oki.  326,  334,  107  P  173. 

S3.  Missouri,  etc.,  Co.  v.  Norfolk, 
26  OkL  336,  334,  107  >  172.  29  LRJJfg 
169. 

34.  State  V.  Bulling.  106  Mo.  204. 
226,  16  SW  867.  16  SW  830  (where 
the  court  said:  "This  court  has  held 
that  1^1,'  lawful,'  'adequate'  and 
TeasonabI&'  when  used  as  adjectives 
qualifying  'provocation,'  are  synonyms, 
and- as  a  general  rule,  with  very  few 
exceptions.  It  takes  an  assault  or  per- 
sonal violence  to  constitute  this  provo- 
cation"). See  also  Ex  p.  Bonln,  3 
Okl.  Cr.  726,  728,  109  P  288 ;  Homicide 
[21  Cyc  74f]. 

as.  Wlllman  v.  Alturas  County 
Dlst.  Ct,  4  Ida.  II.  13.  36  P  692:  Wor- 
rail  V.  Chase.  144  Iowa  366.  6€9,  lit 
NW  338 ;  King  V.  Homing.  8  CaaCrCas 
274  note. 

[a]  Otnnplste  xenwdr^d)  "An 

adequate  remedy  Is  not  a  partial  rem- 
edy. It  la  a  full  and  complete  remedy, 
and  one  that  is  accommodated  to  the 
wrong  which  Is  to  be  redressed  by 
it"  (Sumner  v.  Staton,  161  N.  a  198, 
201,  66  SE  902,  IS  AnnCas  802),  (2) 
a  remedy  which  Is  equally  beneficial, 
speedy,  and  sufficient;  not  merely  a 
remedy  which  at  some  time  In  the 
future  will  bring  about  a  revival  of 
Judgment   of    the   lower   court  com- 

Elalned  of  In  certiorari  proceedings, 
ut  a  remedy  which  will  bring  relief 
to  petlUoner  from  the  Injurious  ellecta 
of  that  Judgment  and  the  acta  of  the 
inferior  court  or  tribunal  (State  v. 
Oulnotte,  166  Mo.  618,  527.  67  SW  281. 
50  UlA  787).  (3)  The  term  "ade^ 
quate  remedy,"  as  used  In  La,  Const 
art  II,  providing  that  every  person, 
for  Injury  done  him  In  his  rights, 
lands,  goods,  person  or  reputation, 
shall  have  an  "adequate  remedy"  by 
due  process  of  law,  means  "complete 
satisfaction  of  the  Judgment  without 
restriction.  This  remedy  is  distinct 
from  due  process,  for  It  is  to  be  iQr 
due  process.  The  process  will  vary 
with  the  nature  of  the  remedy  and  the 
character  of  the  debtor."  "The  plaln- 
ticr  Is  not  only  entitled  to  due  process; 
but,  in  addition  thereto,  he  is  guaran- 
tied a  remedy  entirely  adequate."  TI. 
S.  v.  New  Orleans,  17  Fed.  483,  491 

[b]  Vhe  ex^mslOB  "adaqnata, 
oosnplste,  prompt  or  eflklsntf  xwmedy 
as  used  in  a  statute,  conferring  upon 
the  circuit  court  Jurisdiction  pertaining 
to  the  settlemoit  of  estates  of  de-' 
ceased  persons  In  cases  where  the 
county  court  cannot  afford  a  remedy 
as  adequate,  complete,  prompt,  or  effi- 
cient as  the  circuit  court,  was  manifest* 
ly  tatendsd  to  put  prior  Judicial  mles 
on  the  enblect  Into  stetwte  law.  and 
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ADEQUATE— ADJACENT 


*  '  adequate  security. ' 

ADEQUATE  BEBIEDT  AT  LAW."^ 

AD  FILUH  AQUiC.  To  the  thread  of  the  stream; 
to  the  middle  of  the  stream." 

AD  FILUM  VLSI,  To  the  middle  of  the  way;*^ 
to  the  central  line  of  the  road.^ 

ADHERING." 

AD  HOC.   To  this,  hereunto.^ 

ADHUO  SUB  JUDIOE  US  EST.** 

ADIEU.   In  legal  phraseology,  without  day.^ 

A  DiconoRi  rmi  debet  denominatio 

farnlsh  a  definite  legislative  guide  In 
the '  administration  of  justice.  In  do- 
ing so  the  broadest  possible  view,  so 
to  speak,  of  the  effect  of  the  decisions 
of  the  supreme  court  was  taken.  The 
Judgment  of  the  circuit  court  on  the 

Jueatlon  of  the  propriety  of  Its  taking 
urladjction  of  any  such  controversy 
would  not  be  disturbed  unless  mani- 
festly wrong.  Mere  economy  of  time 
alone  la  not  aufflcient  to  warrant  the 
eircQlt  court  to  take  jurisdiction  of 
controversies  which  are  within  the 
jurtsdlctlon  of  the  county  court,  but 
BDch  dement,  with  circumstances  ren- 
dering speedy  tettlement  of  the  con- 
troversles  of  more  than  ordinary 
impdrtance.  Is  sufBdent.  Beckff  v. 
Cheater.  llfi'WiB.  90,  108,  01  NW  ST. 

M.  Matter  of  \7lBCbmann.  80  App- 
Dlv.  no,  523,  80  NTS  789;  Martin  v. 
Dnke,  B  Redf.  Burr.  (N.  T.>  607,  600. 

8T.  Adeftwte  Mueoy  at  tawi 
As  affecting  equity  jurisdiction: 
Generally  see  Bqulty  [18  Oyo  SO]. 
Cancellation  of  Instrument  see  Can- 
cellation of  Instruments  [8  Cye 
290]. 

Creditor's  suit  see  Creditors*  Suits 

fl2  Cyc  61. 
Bnjolnlng  tax  sale  see  Taxation  [87 

Cyc  1323]. 
XDjunctlon  suit  see  Injunctions  [22 

cyc  7691. 
Quieting  title  see  Quieting  Title  [82 

Cyc  1S08]. 
Beformatlon  of  Instrument  see  Bef- 

ormation  of  Instruments  [84  Cyc 

906], 
Belief: 

Against  nuisance  see  Nulaances 

[20  Cyc  1226]. 
From  Judgment  at  law  see  Judg- 
ments (25  Cyc  979]. 
As  affecting  right  to : 

Certiorari  see  Certiorari  [8  Cvc  738]. 
Injunction  see  Injunctions  [22  Cyc 

769.  796]. 
'  Mandamus  see  Mandamos  [26  Cyc 
1681. 

Prohibition  see  ProhlblUon  [SS  Cyc 

618]. 

By : 

Action  In  foreign  court  see  Injunc- 
tions [22  Cyc  771]. 
'  Action  of  damages  see  Injunctions 
[22  Cyc  771] ;  Mandamus  [26  Cyc 
172]. 

Appeal  Bee  Injunctions  [22  Cyc  776]  ; 

Mandamus  [26  Cyc  178];  Prohl- 

bltWn  rS2  Cyc  614]. 
-Certiorari  see  Injunctions  [22  Cyc 

776] ;  Prohibition  [32  Cyc  616]. 
Criminal  action  see  Mandamus  [26 

Cyc  178). 
Habeas  corpus  see  Injunctions  [22 

C^c  ?7Sr;  Prohibition  T82  Cyc 

Motion  In  the  suit  see  Injunctions 


[28  Cyc  7721 ;  Mandamus  [26  Cyc 
1741 ;  PrcdilUtlon  [82  Cyc  6161. 
Prohibition  see  Injunctions  [22  cyc 
7761. 

-  Quo  warranto  see  Injunctions  [22 
.  776];  ProhiuSon   [28  Cyc 

Convenience  of  see  Mandamus  [26  Cjrc 
171]. 

Efficiency  of  see  injunctions  [22  Cyc 
771]. 

Promptness  of  see  Injunctions  [22  Cyc 

771,  796]  ;  Mandamus  [26  Cyc  171]  ; 

Prohibition  [32  Cyo  617]. 
Sufficiency  of  see  Injunctions  [22  Cyo 

777.  7M1 ;  Mandamus  [26  Cyc  171] ; 

Prohibition  [82  Cyc  617]. 

48.   Bouvler  U  A 


Cyo  286 


v. 


[a]    Another  form  of  the 

Bini  IS,  Ad  medium  fllum  aause.   

Ii.  D.  See  Ingraham  v.  Wilkinson,  4 
Pick.  <Masa.)  268,  272,  16  AmD  342; 
3  Kent  Comm.  p  427  [quot  Klnkead  v. 
Turgeon,  (Nebr.)  109  NW  744,  746" 
See  also  Boundaries  [6  Cyo  861' 
Navigable  'Waters  [29 
Waters  [40  Cyc  63?]. 

39.  See  Parker  v.  Ftamingham,  8 
Mete.  (Mass.)  ^80,  267. 

40.  Black  li.  D.  See  Boundaries 
[6  Cye  9061. 

41.  See  Treason  [38  Cyc  968]. 

42.  BurrlU  L.  D. 

[a]  "The  woMs  attorney  ad  boo,' 
'ourator  ad  boe,'  and  'advooate,'  when 
used  with  respect  to  an  absent  defend- 
ant, Indicate  the  person  named  and 
appointed  by  the  Court  to  defend  him 
In  the  suit  In  which  the  ^nwlntment 
1*  made."  Blenvenu  v.  Factors',  etc, 
Ins.  Ca,  88  La.  Ann.  S0»,  212.  Bee 
Absentees  I  19  et  eeq. 

[b1  Vbe  taudatlon  •'wpMUf  in- 
stead of  the  original  ad  hoe  in  relation 
to  a  curator  has  very  much  the  same 
meaning,  and  ,ltt  the  decisions  tbh  two 
words  are  used  Indifferently.  Salller 
v.  Rosteet.  108  La.  873.  380,  88  S  883. 

48.  A  maxim  meaning  "As  yet  the 
dispute  la  before  the  judge."  Tayler 
It.  Closs. 

[a]    Applied    ini    Williamson  v. 
Bryans,  12  U.  C.  C.  P.  27B,  276 ;  Neale 
V.  Winter,  10  U.  C.  C.  P.  199.  202. 
44.    Burrin  L.  D. 

[a]  In  the  Tear  Books  this  term 
Is  frequently  used,  implying  final  dls- 
mlaeal  from  the  courts.  It  Is  some- 
times written  "adeu,"  as  in  the  ex- 
pression alez  adeu — go  without  day. 
y.  B.  6  Edw.  II  178. 

46.  A  maxim  meaning  "The  title 
and  exposition  of  a  thing  ought  to  be 
derived  from,  or  given,  or  made  with 
reference  to  the  more  worthy  degree, 
quality,  or  spiles  of  It."  Bunill  C  D. 
46.    Black  L.  jy. 

[a]    Ad  interim  restraining  order. 

—There  Is  a  material  distinction  be- 
tween a  preliminary  writ  of  Injunc- 
tion and  an  ad  interim  restraining 
order.  The  injunction  runs  to  use  Its 
language,  until  defendant  "shall  have 
fully  answered  the  bill  of  complaint, 
and  our  eald  court  shall  make  other 
order  to  the  contrary."  An  ad  in- 
terim restraining  order  always  com- 
mands defendant  to  show  cause  on 
a  certain  day  why  an  injunction 
should  not  issue,  and  he  Is  thereby 
brought  Into  court  for  the  purpose  of 
that  motion  only,  and  thus  uforded  an 
opportunity  to  litigate  with  the  com- 

f>ialnant  as  to  the  propriety  of  the 
asuance  of  an  Interlocutory  Injunction, 
without  the  filing  of  an  answer  and 
without  appearing  generally  In  the 
cause.  Allman  v.  United  Brotherhood 
C^J.  A.,  79  N.  J.  Eq.  160,  164,  81  A 

4T.  Ad  Isteriai 

Officer: 

Generally  see  Officers  [29  Cyc  1400]. 
Court  see  Clerks  of  Courts  [7  Cyc 
198].- 

Judicial  see  Judges  [S3  Cyc  618]. 

Municipal   see   Municipal  Corpora- 
tions [28  Cyc  411]. 

Sheriff  or  consUble  see  Sheriffs  and 
Constables  [3B  Cyc  1498]. 
See  also  Pro  Tempore. 

4B.  Webster  D.  [quot  Gray  v.  Truby, 
6  Colo.  278.  280  (where  it  was  held 
that  an  adit  run  along  a  lode  where 
the  same  may  la  any  manner  be  dls- 


ET  RESOLUTIO.« 

AD  INTEBIM.  In  the  meantime.^  (CrosB  ref- 
erences.*') I 

ADIT.  A  word  which  Hr.  Webster  haa  defined 
as  pieaning  an  entrance  or  passage;  a  term  in 
mining  used  to  denote  the  opening  by  which  a 
mine  is  entered,  or  by  which  water  and  ores  are 
carried  away;  called  also  the  drift. 

ADITU8.  A  public  way,  inolading  a  footvray, 
horseway,  and  cartway.^ 

ADJAOENT."**  Abutting;"^  adjoining;"*  adjoining 

earpres-  covered  Is  equivalent  to  a  discovery 
.  Slack   shaft,  whether  the  depth  of  tea  feet 
from  the  surface  be  reached  or  not)]. 

[a]  Covered  or  naoorerML^Under 
a  statute  providing  that  "an  adit  oC 
at  least  ten  feet  In,  along  the  lod^ 
from  the  point  where  the  lode  may  be 
in  any  manner  discovered,  shall  be 
equivalent  to  a  discovery  shaft,"  It 
was  held  that  as  to  the  ten  feet  re- 
quired It  might  be  either  open  or  undw 
cover,  or  open  In  part  and  under  oover 
in  put.  Xaeetro-Maaietle  MIn.,  etc. 
Co.  V.  Van  Auken,  9  Colo.  194,  206,  11 
P  80. 

4S.  Coke  LItt  66a.  See  Actus  ante 
^llSS^^Itar  [22  Cyc  872];  Via  [40 

sa  See  also  Abutting  ante  p  276; 
Adjoining  post  p  1198;  Adjoining 
Ijandovners  post  1200. 

Adjaeeat  territory,  axneoeattoa  of 
sea  Municipal  Corporations  [28  Cyc 
198]. 

[a]  a>ertTaMwi.— Harper's  lAtln  D. 
as  revised  by  Lewis  and  Sbort,  in 
deflnlng  the  word  "ad-jaceo,"  which  is 
equivalent  to  the  Sngllsh  word  "ad- 
jacent." says  It  means  "to  lie  at  or 
near,  to  be  contiguous  to,  to  border 
Upon."  Roman  Catholic  Apostolic 
Church  v.  Hastings,  fi  Philippine  701, 
712. 

8L    See  cases   infra  this  note. 

[a]  "AbutUng"  )mion7moiia.~Chi- 
cago,  etc.,  R.  Co.  v.  'Chicago  Me<dianic8' 
Inst,  239  111.  197.  226,  87  933; 
Wormley  v.  Wright  County,  108  Iowa 
232.  234,  78  NW  824  [quot  In  re 
Bridge  Bonds,  36  Okl.  192,  195.  128  P 
681]  ;  Ottawa  Bd.  of  Education  v. 
Jacobus,  88  Kan.  778,  780,  112  P  612. 

[b]  "Abnttliw**  dlstininilsbed.— 
Wormley  v.  Wright  County,  108  Iowa 
282,  236,  78  NW  824;  Northern  Pa& 
R.  Co.  V.  Douglas  County,  146  Wis. 
288,  291,  130  NW  846. 

6ft.  Century  D.  [quot  Lowe  Law 
renceburg  Roller  Mills  Co,  161  Ind. 
496,  499,  69  NE  148]. 

[a]  "Adjodalnff"  syaenyBioiuk— -IT. 
S.  V.  Denver,  etc.  R.  Co.,  81  Fed.  88S. 
889  ;  Matthews  v.  Kimball,  70  Ark. 
461,  464,  66  SW  651,  69  8W  547;  Pro. 
V.  Keechler,  194  111.  236,  240,  62  NB 
626  [quot  Chicago,  etc,  R.  Co.  v. 
Chicago  Mechanics'  Inst.,  289  HI.  197, 
225,  87  NE  983] ;  Wormley  v.  Wrlpht 
County,  108  Iowa  238,  234,  78  NW  834 
[quot  In  re  Bridge  Bonds.  36  OkL  192, 
196.  138  F  881];  Ottawa  Bd.  of  Edu- 
cation V.  Jacobus,  83  Kan.  778,  780, 
112  P  812:  Miller  v.  CabelL  81  Ky. 
178,  184;  Municipality  No.  Two.  etc, 
7  La.  Ann.  76,  79;  Alexander  v.  Big 
Rapids.  76  Mich.  282,  291,  42  NW  1071; 
State  V.  Downs,  69  N.  H.  320.  221; 
In  re  Camp  Hill  Borough,  142  Pa.  511, 
517,  21  A  978;  Roman  Catholic  Apos- 
tolic Church  V.  Hastings,  6  Philippine 
701.  711;  U.  S.  V.  Northern  Pac  R 
Co.,  (Wash.  T.)  29  AlbLJ  24;  Doe  v. 
Pitt  8  N.  B.  886,  889. 

[b]  "Adjolnlnv"  dlatliifalabed^ 
<1)  State  V.  Angus,  88  Conn.  187,  146. 
76  A  623 ;  Johnson  v.  District  of  Co- 
lumbia. 17  T>.  C.  21.  27;  North  British, 
etc..  Ins..  Co,  v.  Tye,  1  Ga.  A.  380, 
382,  68  SE  110;  Ottawa  Bd.  of  Educa- 
tion V.  Jacobus,  83  Kan.  778,  780,  112 
P  612;  Miller  v.  Cabell.  81  Ky.  178. 
184 ;  Devoe  v.  Com.,  8  Mete  (Mass.) 
318.  326 :  State  v.  Downs.  59  N.  H.  380, 
821 ;  Yard  v.  Ocean  Beach  Assoc.,  49 


N.  ^.  Eq.  30«,  812,  24  A  729;  In  re 
Ward.  62  N.  T.  296,  197;  Bsxtur  v. 
York  Realty  0»^1S8  App.|I>iv.  ?l,  80 
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or  eontigaoas;"  attaehed;"  beside;"  bordering  onj" 
bordering  upon  something;"  dose  or  eoatignousj" 
close  or  near  by^  in  the  neighborhood  or  vicinity 
of;**  lying  dose,    lying  close  or  near  to;  neighbor- 

112  NTS  4ES:  Peverelly  v,  Peo.,  8 
Park.  Cr.  (N.  Y.)  69,  «9 ;  Cincinnati 
V.  Plttabunr,  etc,  R.  Co.,  11  Oh.  Dec 
(Reprint)  $37.  840,  30  ClncLQul  187; 
Roman  Catholic  Apostolic  Church  v. 
HBstlOBS,  S  Philippine  701,  71X;  Hen- 
nessy  v.  DouKlas  County,  99  Wi&  129, 
136,  74  NW  983  [quot  Northern  Pac 
R.  Co.  V.  DouKlaa  County,  145  Wis. 
288,  292.  ISO  ^JW  246]  (where  the 
court  eald :  "The  distinction  between 
'adjacent'  and  •adjoining"  seems  to  be 
that  th^  {ormer  implies  that  tbe  two 
bodies  are  not  widely  separated,  though 
they  may  not  actually  -touch,  while 
'adjoining*  Indicates  that  they  are  flo 
joined  or  united  that  no  third  body 
Intervenes").  (2)  "Objects  are  ad- 
jacent when  they  He  close  to  each  other 
.  .  ,  they  are  adjoining  when  they 
meet."  Webster  New  InL  D.  [quot 
Bacon  t.  Boston,  etc,  R,  Co.,  88  Vt 
628,  636,  77  A  8581.  (8)  A  Are  in- 
surance policy  provided  that  no  gaso- 
line should  be  kept  In  the  insured 
building  and  "  "not  more  than  live  gal- 
lons. In  a  tight  and  entirely  closed 
metallic  can,  free  from  leak,   on  the 

f)remlsea  and  adjacent  to  the  bnlld- 
ng."    Constmlng  this  the  court  said: 


"  'Adjacent*  here  is  used,  we  presume. 
In  the  Betue  of  'near,'  'close,'  'in  prox- 
imity,' and  applied  to  the  can  and  its 
position  relatively  to  the  building.'* 
Hanover  F.  Ins.  Co.  V.  Stoddard,  S2 
Nebr.  745.  749,  73  NW  291.  (4)  Used 
lo  a  grant,  the  term  does  not  mean 
adjoining,  but  slgnlflea  convenient, 
near  to,  or  in  the  neighborhood.  Hen- 
derson V.  Long,  11  F.  Cas.  No.  6,354, 
Brunn.  ColL  Cas.  188.  189,  C^>oke 
<Tenit.)  128. 

63.  Clark  T.  Cobtirn,  108  M&  26, 
27.  78  A  HOT,  AnnCaslSlSB  147  and 
Bote:  In  re  Camp  Hilt  Borou^  142 
Pa.  611,  617,  21  A  978  [quot  l^man 
CathoUo  Apostolic  Church  v.  Hastings, 
6  Philippine  701,  712].  See  Pea  v. 
Keecbler.  194  III.  236,  240,  62  NB  626 

tquot  Chicago,  etc,  R.  Co.  v.  (Chicago 
lechanicanULSt,  289  111.  197,  209,  87 
NE  9331. 

[a]  Ifr.  Ozabb  la  Us  BsfUsb 
SynosTiiiM,  classifies  together  "ad- 
jacent,^" "adjoining,"  and  "contiguous," 
and,  after  giving  the  etymology  of 
these  words.  Illustrates  the  difference 
between  them  In  the  following  manner: 
"What  Is  adjacent  may  be  separated 
by  the  intervention  of  some  third  ob- 
ject :  They  have  been  beating  up  for 
volunteers  at  York,  and  the  towns 
adjacent,  but  nobody  will  lint* — Oren- 
ville.  What  la  adjoining  must  touch 
in  some  part :  'As  he  happens  to  have 
no  estate  adjoining,  equal  to  his  own. 
his  oppressions  are  often  borne  without 
resistance.' — Johnson,  What  is  con- 
tiguous must  be  fitted  to  touch  entirely 
on  one  side :  "We  arrived  at  the  ut- 
most boundaries  of  a  wood,  which  lay 
contiguous  to  a  plain.' — Steele.  Lands 
are  adjacent  to  a  house  or  town ;  fields 
are  adjoined  to  each  other-  houses 
contiguous  to  each  other."  Baxter  v. 
Tork  Realty  Co.,  128  App.  IMv.  79,  80, 
112  NYS  465. 

[b]  '^CoBtlgiions''  sTaoSTmons, — 
IT.  8.  V.  Denver,  etc..  R.  Co.,  31  Feil. 
886,  889:  Peo.  v.  Keechler,  194  111.  235, 
240,  62  NE  B2B  [quot  Chicago,  etc,  R. 
Co.  V,  Chicago  Mechanics'  Inat.,  239 
111.  197.  209,  87  NE  933];  Wormley  v. 
Wright  County,  108  Iowa  282.  234.  78 
NW  824  [quot  In  re  Bridge  Bonds,  86 
Okt  192,  196,  128  P  681]  ;  Ottawa  Bd. 
of  Eklucatlon  v.  Jacobus,  83  Kan.  778, 
780.  112  P  612;  Municipality  No.  2 
T.  White,  9  La.  Ann.  446^  448  ;  In  re 
Municipality  No.  2,  7  La.  Ann.  76 ;  In 
re  Camp  Hill  Borough,  142  Pa.  Sll, 
617,  21  A  978  ;  Roman  C^athollc  Apos- 
tolic Church  V.  Hastings,  S  Philippine 
701,  711:  Northern  Pac  R.  Co.  v. 
Douglas  County,  145  Wis.  288,  891,  130 
NW  246. 

[cl   •KfoHtlanBr*  gMoayiaoaa— 

C:hlcac0t  etc,  R.  Ca  v.  Chicago  He- 


chanlca'  Inst,  889  IlL  197,  886,  87  NE 
983. 

64,  See  cases  Infra  this  note, 
[a]  "AttaolLed"  wjrumjm<m» — Chi- 
cago, etc,  R.  Co.  V.  Chicago  Mechanics' 
Inst.  289  111.  197,  226,  87  NE  938; 
Wormley  v.  Wrl^t  County,  108  Iowa 
232,  284,  78  NW  884  fquot  In  re 
Bridge  Bonds,  86  Okl.  198,  18S,  188 
P  681]. 

55.  See  cases  infra  this  note, 
[a]   'Reside"  lyiioiiTmoiia.— Worm- 
ley  V.  Wright  County,  108  Iowa  282, 
284,  78  NW  824  [quot  In  re  Bridge 
Bonds,  36  Okl.  192,  196,  128  P  681]. 

56.  Webster  D.  [ouot  Lowe  v.  Law- 
renceburg  Roller  Mills  Co.,  181  Ind. 
496,  499,  69  NE  148;  Roman  Catholic 
Apostolic  Church  v.  Hastings,  6  Philip- 
pine 701,  711].  See  also  Peo.  v.  Scher- 
merhom,  19  Barb.  (N.  T.)  640,  556; 
Brooklyn  Heights  R  Co.  v.  Brooklyn, 
IS  NTS.  876,  877  ;  Ex  p.  Jennings,  6 
Cow.  (N.  T.)  644  note. 

[a]  'OSorderlng"  Bynonynuma^ 
Chicago,  etc.,  R.  Co.  v.  Chicago  Me- 
chanics' Inst,  239  III.  197,  226,  8?  NE 
933  ;  Wormley  v.  Wright  County.  108 
Iowa  232.  234,  78  NW  824  [quot  In  re 
Bridge  Bonds,  86  OkL  192,  196,  128  P 
661];  Ottawa  Bd,  of  Eiducatlon  v. 
Jacobus,  88  ICan.  778,  780,  118  P  612; 
Peo.  V.  Schermerhom,  19  SUbi  (R.  T.) 
640.  666. 

57.  Walker  D.  [quot  Peo.  v.  Scher- 
merhom, 19  Barb.  (N.  T.)  640,  656; 
Roman  Cathollo  Apostolic  Church  t. 
Hasting  6  PhlllwTne  701.  712], 

68.  Webster  o.  [quot  Peo  v. 
Keechler,  194  IlL  286,  240.  62  NE  626 ; 
SUte  V.  Kansas  City,  SO  ibui.  608,  622. 
31  P  11001:  Hanlfen  v.  ArmiUge,  117 
Fed.  846,  861  ;  Chicago,  etc,  R  Co.  v. 
(^Icago  Mechanics'  Inst.  889  IlL  197, 
209,  87  KG  933  ;  Tudor  Chicago,  etc., 
R  Co.,  (III.)  27  NE  916,  917:  Lowe 
V.  Lawrenceourg  Roller  Mills  Co.,  161 
Ind.  495,  499,  69,  NE  148;  Carrie  v. 
Schoharie  Tump.  Road,  18  Johns.  (N. 
T.)  56,  67;  Roman  Catholic  Apostolic 
Church  V.  Hastings,  6  PhlUpplne  701, 
711 ;  Hennessy  v.  Douglas  County,  99 
Wia  129,  136,  74  NW  983. 

69.  Hanover  P.  Ins.  Co.  v.  Stoddard, 
62  Nebr.  745,  749,  73  NW  881:  Roman 
Catholic  Apostolic  Church  Hastings, 
5  Philippine  701.  706.  ■ 

60.  Henderson  v.  I/ong,  11  F.  Ca& 
No.  6,363,  Brunn.  ColL  Caa.  188,  189, 
Cooke  (Tenn.)  128.  And  see  Peo.  v. 
Keechler,  194  IlL  235,  240.  62  NE  525 
[quot  Chicago,  etc,  R  Co.  v.  Chicago 
Mechanics*  Inst,  289  IlL  197,  2097S7 
NE  9333. 

61.  Walker  D.  [quot  Peo.  v.  Scher- 
merhom. 19  Barb.  (N.  T.)  640,  566; 
Roman  Catholic  Apostolic  Church  v. 
Hastings,  6  Philippine  701,  7121. 

ea.  U.  S.  V.  Lynde.  47  Fed.  297, 
800 ;  Henderson  v.  Long,  11  F.  Cas.  No. 
6,354,  Brunn.  CoL  Cas.  188,  189,  Cooke 
(Tenn.)  138;  State  v.  Angus,  83  Conn. 
137,  141,  75  A  623  ;  Chicago,  etc.,  R 
Coi  V.  CHiicago  Mechanics'  Inst,  239  HI. 
197,  203,  87  NE  933 ;  Lowe  v.  Law- 
renceburg  Roller  Mills  Co..  161  Ind.  495, 
499,  69  NE  148  ;  Ottawa  Bd.  of  Educa- 
tion V.  Jacobus,  83  Kan.  778.  779,  112 
P  612:  State  v.  Kansas  Cltv.  60  Kan. 
608,  522,  31  P  1100  [cit  Webster  D.]  ; 
Miller  V.  Cabell.  81  Ky.  178,  184  ;  Mat- 
ter of  Ward,  63  N.  T.  396,  397  [clt 
Crabb  English  Synonymes];  Peo.  v. 
Schermerhom,  19  Barb.  (N.  Y.)  540, 
656  ;  Brooklyn  Heights  R  Co.  v.  Brook- 
lyn, 18  NYS  876,  877  ;  Ex  p.  Jennings, 
fi  Cow.  (N.  Y.)  544  note;  Carrier  v. 
Schoharie  Tump.  Road.  18  Johns.  (N. 
Y.)  56,  67. 

63.  Century  D.  [quot  Chicago,  etc., 
R  Co.  V.  Chicago  Mechanics'  Inst,  239 
111.  197,  309.  87  XE  933 :  In  re  Valley 
Forge  Park,  14  Montg.  Co.  (Pa.)  129, 
ISIJ;  Webster  D.  [quot  Hanlfen  v. 
Armltage,  117  Fed.  846,  851;  Peo.  v. 
Keechler.  194  IlL  235.  240,  62  NE  626 
(quot  Chicago,  etc  R  Co.  v.  Chicago 
Slechaolcs'  Xnit.  289  lU.  197.  809,  87 


ingi"  lying  nfear;"  lying  near,  close  or  eontigoouB,** 
but  not  actually  toudiing;""  lying  near  or  close  to;** 
near,  close,  iil  proximity;*'  near,  nigh,  neighboring, 
close;"  near  by;"  neighboring,"  but  not  necessarily 

NE  933);  State  v.  Kansas  City,  60 
Kan.  608.  622,  31  P  1100]  ;  Tuba 
County  T.  Kate  Hayes  Uln.  Co.,  141  oal. 
860,  862,  74  P  1049  :  Tudor  v.  Cbloago. 
etc,  R  Co..  (IlL)  27  NE  916,  917 
Lowe  V.  Lawrenceburg  Roller  Mills  Co., 
161  Ind.  495,  499,  69  NE  148 ;  Ottawa 
Bd.  of  Education  v.  Jacobus,  88  Kan. 
778.  779,  112  P  612  :  Carrie  v.  Schoharie 
Tump.  Road,  18  Johns.  (N.  Y.)  66,  67; 
ClnclnnaU  v.  Pittsburg,  etc.,  R  Co.,  11 
Oh.  Deo.  (Reprint)  837,  840.  80  ClncL 
Bui  137 ;  Altentown  v.  Wagner,  27  Pa. 
Suiper.  486,  493  [alC  214  Pa.  210,  68  A 
697]  ;  Roman  Catholic  Apostolic  (Shurch 
V.  Hastings,  5  Philippine  701,  711 ;  Hen-, 
nessy  v,  Douglas  CJounty,  99  Wis.  129. 
136,  74  NW  988  ;  Wellington  v.  Lower 
Hutt.  n904]  A.  C.  773,  774.  See  also 
North  BrltlBh,  etc.,  Co.  v.  Tya  1  Oa. 
A.  380,  386,  68  8E  110. 

64.  Century  D.  [quot  Lowe  v.  Law- 
renceburg Roller  Mills  Co.,  161  Ind. 
496,  499,  69  NE  148;  In  re  Valley 
Forge  Park  14  Montg.  Co.  (Pa.)  129, 
181];  Webster  L,  D.  [quot  Peo.  v. 
Keechler,  J94  IlL  286,  240,  62  NE  62B 
(quot  Chicago,  etc,  R  Co.  v.  Chicago 
Mechanic*  Inst,  239  IIL  197,  209,  87 
NE  983:  Bunker  v.  Des  Moines,  (Iowa) 
186  NW  636,  637)]  ;  Tudor  v.  Chicago, 
etc,  R  Co.,  (111.)  27  NE  916.  817; 
Gath  v.  Interstate  Amusement  Co.,  170 

^y-. -^..^^iA..*!*  Peo-  ^-  Keechler. 
194  III.  236,  240,  62  NE  626],  See 
IT.  a  V.  St  Anthony  R  Co.,  198  TJ.  a 
634,  683,  24  SCt  333,  48  L.  ed.  848. 

68.  iSidor  v,  Chicago,  etc,  R  Ca, 
(IlL)  27  NE  915,  917.  ■ 

[a]   arm  In  ito  strietMt  m«m  It 

means  no  more  than  lying  near,  close, 
or  oontlgupus,  but  not  actually  touch- 

i3fN^"gS6^6l7.'^  "'^^^ 

-Jfci.  *•  »«aoent  may  he  Mp- 

axated  ^together  by  the  intervention 
of  some  third  object"  Crabb  English 
Synonymes  [quot  Baxter  v.  York  Realty 
Co^l28  App.  Dlv.  79,  80.  112  NYS  455L 
Yupa  County  v.  Kate  Hayes 
Mln-  Co,  141  CaL  360,  362,  74  P  1049, 
9t.  HMover  F.  Ins.  Co.  v.  Stoddard 
61  Nebr.  746,  749,  73  NW  891 
T       «7?*'*F'«>'  V.  Wright  County,  108 

S^TiVVJ?^!,*^^'  "  NE  933  ;  Wormley 
V.  Wr^t  County,  108  Iowa  232.  234. 
78  NTf  824  [quot  In  re  Bridge  Bondi 
^^^K  196,  128  P  981J ;  OtUwa 

Bd  of  Education  v.  Jacobn^  S8  Kan. 
778,  780,  112  P  612. 
„Ebl    "Hear"  syBonymons. — Peo.  v 
J^^^J''?^:,  235,  240,  62  NE  626 

[quot  Chicago,  etc,  R  Co.  v.  Chicago 
^li*??^?''  i?"*-  IlL  197,  209,  I? 
NE  933];  Roman  Catholic  Apostolic 
Church  V.  Hastings.  6  PhUIpFlSTTOl, 

[c]    'VelgHboriBr*  sraoBymoas^ 

?^P?eE?°^  ^-  ^ns,  11  P.  Cas.  No. 
054,  Brunn.  Coll.  Cas.  188.  189,  Cooke 

Chicago  Mechanics'  Inst.,  239  IlL  197 
225,  87  NE  938  ;  Wormfey  v.  Wright 


cation  v.  Jacobus,  83  Kan.  778,  780. 
112  P  612;  Brooklyn  Heights  R  Co  v. 
Brooklyn,  18  NYS  876,  877 

"Wlirh"  ■yaoaymons^-Chicago, 
S^^-  ^        ^-  Chicago  Mechanics*  Inst.. 
239  IH.  197,  226,  87  .VE  983;  Wormley 
County,  108  Iowa  332.  234, 
*24  [quot  In  re  Bridge  Bond* 
35  OkL  192.  196,  128  P  «8I]. 

69.  Miller  v.  CabeH,  81  Ky.  178,  184. 

70.  Century  D.  [quot  Lowe  v.  Law- 
renceburg Roller  Mills  Co..  161  Ind 
495,  499.  69  NE  148  ;  In  re  Valley  Forge 
Park,  14  Montg.  Co.  (Pa.)  129,  131];. 
Webster  D,  [quot  Lowe  v.  Lawrence- 
burg Roller  MUls  Co.,  161  Ind.  496,  499. 
69  NB  148;  Roman  Catholic  Apostolic 
Church  V.  Haatlats,  6  PlilUpplna  701, 
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ADJACENT 


in  contact;^  next;^  touching  on  or  bounded  by." 

The  utiiral  and  primary  meuiiug  of  the^  word 
is  near  to,  or  neigbborio^.^*  It  is  not  inconsistent 
with  the  idea  of  something  intervening/"  and  has 
been  defined  as  lying  near  to  but  not  actually  touch- 
ing, in  the  vicinity  or  neighborhood  of.^" 
^  However,  it  is  often  used  in  the  sense  of  adjoining, 
abutting,  or  touching,  and  the  purpose  of  its  use  is 


to  be  gathered  from  the  context." 

The  term  is  a  relative  and  not  a  definite  and 
absolute  one,"  and  the  exact  meaning  of  the  vord 
is  determinable  principally  by  the  context  in  which 
it  is  used  and  the  facts  of  each  particular  case,^  or 
by  the  subject  matter  to  which  it  is  applied  and  the 
object  which  the  legislature  is  seeking  to  carry  out.^ 

In  connection  with  statntory  grants  to  railroads, 


71.  Century  D.  [quot  Chicago,  etc., 
H.  Co.  V.  Chicago  Mechanics'  Inst, 
239  lU.  197,  208787  NE  938;  In  re  Val- 
ley Forge  Park,  14  Montg.  Co.  <Pa.> 
129.  131]  :  Webeter  D.  [quot  In  re 
Valley  Forge  Park,  supra]  ;  U.  S.  v. 
St  Anthony  R.  Co.,  192  U.  S.  624, 
532,  24  set  S3S,  48  L.  ed.  648.  See 
North  British,  etc.,  Ins.  Co.  v.  Tye, 
'1  Oa.  A.  380,  886,  68  SB  110;  State 
V.  Kansas  City,  60  Kan.  60S,  622,  81 
P  1100;  Allentown  v.  Wagner,  27 
Pa.  Super.  485.  493  [all  214  Pa.  210, 
63  A  697]  ;  Wellington  v.  Lower  Hutt, 
11904]  A.  C.  778,  776. 

[a]  "A  tUur  Is  adjaoant  to  an- 
other when  It  lies  near  or  close  to  It, 
although  It  is  not  In  actual  contact 
therewith."  Tuba  County  v,  Kate 
Hayes  Min.  Co..  141  Cal.  S«0,  8«2,  74 
P  1049. 

[b]  "Twimafllataly  aftjaflprnt"— (1> 

There  are  degrees  of  nearness,  ana 
when  you  want  to  express  the  Idea  that 
a  thing  la  Immediately  adjacent  yoM 
bave  to  say  so.  Hanlieo  v.  Armltage, 
1X7  Fed.  846.  861.  (2)  "Adjacent,'^ 
as  used  In  an  ordinance  locating  the 
line  tA  a  railroad  Immediately  adjacent 
to  and  parallel  with  an  alley  between 
certain  streets,  means  "lying  near, 
close,  or  contiguous,  but  not  actually 
toucbliv,"  and,  as  qualifled  by  the 
adverb  "^"Immediately,"  it  means  the 
same  as  "contiguous,"  or  "touching 
upon  the  whole  of  one  side."  It  is  a 
contradiction  of  terms  to  say  that  a 
right  of  way  on  both  sides  of  a  given 
line,  and  located  over  and  above  It, 
and  which  Includes  the  line  and  touches 
it  upon  both  Bides,  is  "adjacent"  to 
such  line,  and  hence  the  ordinance  did 
not  entitle  the  railway  to  condemn 
twenty-five  feet  on  one  aide  of  the 
alley  and  six  feet  on  the  other  Bide. 
Tudor  v.  Chicago,  etc.,  R  Co.,  (111.) 
27  NB  916,  917.  See  also  Clapton  v. 
Taylor.  49  Mo.  A.  117,  118.  ' 

78.    See  cases  infra  this  note. 

[a]  "Wm*V  STiunyiBoiis^— Chicago, 
etc.,  R.  Co.  V.  Chicago  Mechanics'  Inst, 
289  111.  197.  225,  87  NE  933  ;  Wormley 
V.  Wright  County,  108  Iowa  282,  234, 
78  NW  824  [quot  In  re  Bridge  Bonds, 
36  Okl.  192,  196.  128  F  681]. 

7a.  Northern  Pac.  R.  Co.  v.  Douglas 
County,  145  Wis.  288,  291,  130  NW  246. 

74.  Ottawa  Bd,  of  Education  v. 
Jacobus,  83  Kan.  778.  779,  112  P  612; 
Bacon  v,  Boston,  etc.,  R.  Co.,  83  VL 
628,  636,  77  A  853. 

[a]  irext  anteoadent.— "Adjacent," 
In  the  ordinary  construction,  and  where 
nothing  In  the  context  suggests  a  dif- 
ferent one.  applies  to  the  next  antece- 
dent. Reg.  V,  Brown,  17  Q.  B.  833, 
839,  79  BCL  833,  117  Reprint  1500. 

75.  U.  8.  V.  Lynde.  47  Fed.  297,  890; 
Johnson  v.  District  of  Columbia,  17 
D.  a  31,  27:  State  v.  Kansas  City, 
SO  Kan.  608.  S22,  31  P  1100;  Yard  v. 
Ocean  Beach  Assoc.,  49  N.  J.  Bk|.  806. 
SIS,  S4  A  729  ;  Peverelly  V.  Peo.,  3 
Parte.  Or.  (N.  T.)  B9.  69;  Kent  v, 
Perkins,  36  Oh.  St  639.  641  ;  Northern 
Pac,  R  Co.  V.  Douglas  County,  146 
Wis.  288.  292,  130  NW  246. 

[a]  "Wnat  is  adjaoaat  may  be 
■soaratad  by  the  intervention  of  some 
other  object ;  what  Is  adjoining  must 
touch  In  some  part,  and  what  is  con- 
tiguous must  touch  one  side;  an  ad- 

!lacent  fleld,  a  neighboring  village ; 
ands  may  be  adjacent  to  a  house  or 
town."  Worcester  D.  [quot  Lowe  v. 
.  Lawrenceburg  Roller  Mills  Co..  161  Ind, 
496.  499,  69  NB  1481.  See  also  Chi- 
cago, etc.,  R.  Co.  V.  Chicago  Mechanics' 
Inst.,  2S9  III.  197,  209.  87  NE  938. 
^  ^b]   I^UielByMVsntsBta^ihB  Page 


tones  'Tax.  by 


ent  I  6SS,  It  Is 


said :  "The  term  'adjaeeftt'  as  or- 
dinarily used  means  that  the  property 
is  near  the  Improvement  so  as  to  be 
affected  thereby  and  so  as  to  enjoy  the 
use  thereof,  but  not  necessarily  touch- 
ing such  Improvement:  Accordingly, 
It  Is  possible  that  land  which  Is  sep- 
arated from  an  Improvement  by  In- 
tervening land  may  be  adjacent  Thus 
where  an  Intervening  strip  of  land 
two  feet  In  width  separated  a  tract  of 
land  from  a  street,  such  tract  was 
nevertheless  held  to  be  adjacent  to 
such  street"  WoodrufE  Place  v. 
Raschlg,  147  Ind.  617,  46  NG  990  [cit 
Close  V.  Twlbell,  92  NB  377,  879]. 

[c]  nw  MatdMUM  of  an  aroh- 
tubop  Is  exempt  from  taxation  as  the 
parsonage  adjacent  to  the  cathedral, 
with  which  It  communicates  by  an  open 
street,  although  separated  from  It  by 
an  intervening  block,  the  ownership  of 
which  Is  not  shown,  and  although  a 
parsonage  appurtenant  tp  ttie  church 
of  the  parish  Is  already  ezampL  Ro- 
man Catholic  Apostolic  Church  v.  Hast- 
ings, 6  Pbillpplne  701  (where  Caraon 
and  Johnson,  JJ..  dissented). 

76.  Hanlten  v.  Armltage,  117  Fed. 
845,  861;  U.  S.  V.  Denver,  etc,  R.  Co., 
31  VfA.  886,  889 ;  Yuba  Coun^  v.  Kate 
Hayes  Min.  Co.,  141  Cal.  360,  S62.  74 
P  1040;  Chicago,  etc  R  Ca  v.  Chi- 
cago Mechanics^  Inst.,  239  III.  197,  SOS, 
87  NE  933;  Peo.  v.  Keechler.  194  111. 
236,  24p,  62  NE  626;  Lowe  V.  Law- 
renceburg  Roller  Mills  Co.,  161  Ind. 
495,  499,  69  NE  148  ;  Close  v.  Twlbell. 
47  Ind.  A.  290,  92  NE  377,  379  ;  Hutch- 
inson V.  Danley,  88  Kan.  437,  440.  129 
P  163 ;  Ottawa  Bd.  of  Education  v. 
Jacobus,  83  Kan.  771,  779.  112  P  612; 
State  V.  Kansas  City,  60  Kan.  608,  S22. 
31  P  1100;  Cincinnati  v.  Pittsburg, 
etc,  R  Co.,  11  Oh.  Dec  (Reprint) 
837.  840,  30  CIncLBul  137 ;  Roman 
Catholic  Apostolic  Church  v.  Hastings, 
5  Philippine  701,  712;  U.  8.  v  Northern 
Pac  R.  Co.,  (Wash.  T.)  29  AlbU  24; 
Northern  Pac  R.  Co.  v.  Douglas 
County,  146  Wis.  288.  292,  ISO  NW  246 ; 
Hennessy  v.  Douglas  County,  99  Wis. 
129,  136,  74  NW  983 ;  Carson  v.  Hart- 
ley. 1  B.  O.  Pt  II  281. 

77.  North  British,  etc.  Ins.  Co.  v. 
Tye,  1  Oa.  App.  380,  385.  68  SE  110; 
Dunker  v.  Des  Moines,  (Iowa)  136  NW 
536.  537  ;  Wormley  v,  Wright  County, 
108  Iowa  232.  234,  78  NW  824  [quot 
In  re  Bridge  Bonds,  35  Okl.  192,  195. 
128  P  6811 ;  Hutchinson  v.  Danley,  88 
Kan.  437,  440,  129  P  163;  Colwyn 
Borough  V.  Tarbottom.  7  Pa.  Dlst  640. 
In  Clark  v.  Cobum,  108  Me.  26,  27,  78 
A  1107,  AnnCa8l913B  167.  the  court 
said  I  "It  may  be  conceded  that  the 
term  'adjacent'  does  not  necessarily, 
nor  even  most  frequently,  mean  'adjoin- 
ing* or  'contiguous,*  but  It  Is  Buscep- 
tlble  of  that  meaning  In  many  connec- 
tions, and  Indeed  haa  been  held  not  only 
by  lexlcographeni.  but  by  courts,  often 
to  have  that  meaning  In  various  con- 
nections." 

[a]  ZUnatratloas. — (l)  Lands  are 
adjacent  to  each  other  when  the  two 
bodies,  taken  together,  form  a  compact 
tract  see  Peo.  v.  Keechler.  194  111.  235, 
240.  82  NE  526  tquot  Chicago,  etc.,  R. 
Co.  V.  Chicago  Mechanics'  Inat,  239  111. 
197.  226,  87  NE  933].  (2)  Land  sep- 
arated from  an  existing  private  ceme- 
tery by  a  highway  flfty-flve  feet  wide 
la  not  "adjacent"  to  the  cemetery,  and 
cannot  t)e  taken  for  its  enlargement 
under  the  statute.  Clark  v.  Cobum,  108 
Me.  26,  78  A  1107,  AnnCaalSlSB  167. 

[b]  Za  statntM  "adjoining"  and 
^Jacent"  are  sometimes  used  synony- 

moutlT.  Kingfisher  County  School  Dlst 
No.  74  ▼.  Lone,  2  Okl.  490,  466,  S7  P  601. 


[c]    Fzinuury  and  obsiou 

In  construing  a  statute  providing  for 
the  annexation  of  any  lots  adjacent  to 
a  borough  the  court  said :  "The  word 
'adjacent,'  we  think  Is  used  In  its  pri- 
mary and  obvious  sense  as  adjoining 
or  contiguous,  for  w^e  cannot  conceive 
that  the  legislature  would  annex  to  a 
borough  a  section  of  land  or  village 
wholly  severed  by  the  Intervening  lanas 
of  a  township,  so  as  to  establish  two 
entirely  separate  Tillages  In  one  mu- 
nicipality.'^ In  re  Camp  HIII  Borough, 
142  Pa.  611,  617.  21  A  978. 

[d1  Xowayai,  "'adjacent'  Is  read 
'adjoining'  only  when  the  aubject- 
matter,  or  the  context  requires  sudi 
reading."-  Bacon  v.  Boston,  etc.,  R 
Co^83  Vt  528,  636,  77  A  868. 

78.  i;.  S.  V.  Denver,  etc.,  R  Co..  81 
Fed.  886.  889:  Peo.  v.  Keechler.  194 
111.  236,  240,  62  NE  626  [quot  Chicago, 
etc.,  R  Co.  V.  Chicago  Mechanics'  Inst, 
239  111.  197,  S09.  Vt  NE  983];  OtUwa 
Bd.  of  Education  v.  Jacobus,  S3  Kaa 
778,  780,  112  P  612;  North«n  Pac  R 
Co.  V.  Douglas  Coun^,  146  W1&  288. 
292,  180  NW  846 ;  Hennessy  v.  Douglai 
County,  99  Wis.  i»,  1S6,  74  NW  983; 
Wellington  v.  Lower  Hutt,  |1»04]  A. 
0.7787776. 

[a]  n  '4a,  at  Imw^  aomawtat  la- 
dallBits."— Dunker  v.  Daa  Moines, 
(Iowa)  186  NW  686.  S37. 

[b]  **TlM  nsossatty  aao.  omkvsbi- 
lanoa  of  Hhm  altaatlmi  to  which  it 
applies  must  not  be  overlooked  in  de- 
termining its  latitude."  Bacon  v.  Bos- 
ton, etc,  R  Co.,  83  Vt  B28,  636,  77  A 
868. 

79.  U.  S.  V.  St  Anthony  R,  Co..  192 
U.  S,  524.  687,  24  SCt  333.  48  L.  ed. 
648  ;  Ottawa  Bd.  of  EducaUon  v.  Jaco- 
bus, 83  Kan.  778,  780,  112  P  6i:: 
Wellington  v.  Lower  Hutt  [1904]  A 
C.  773,  775. 

[a]  Tlins  a  patttloa  to  looata  a 
hlrbway,  describfng  It  as  south  of  and 
adjacent  to  the  right  of  way  of  a  cer- 
tain railroad,  was  held  to  be  too  In- 
deflnlte ;  the  words  "adjacent  to"  being 
relative  and  having  a  different  mean- 
ing under  different  clrcumstancea  Mc- 
Donald V.  Wilson,  69  Ind.  64,  B6. 

80.  U.  8.  V.  Denver,  etc.,  R  Co.,  81 
Fed.  886.  889 ;  Ottawa  Bd.  of  Educa- 
tion V.  Jacobus,  83  Kaa  77S.  780.  112 
P  61S.  In  Peo.  r.  Keechler.  194  DL 
236,  241.  62  NE  626  [quot  Chicago, 
etc,  R  Co.  V.  Chicago  Mechanics'  Inst, 
289  ni.  197,  209,  87  NB  933],  the 
court  said  :  "We  do  not  regard  any  of 
these  cases  as  furnishing  a  guide  by 
which  to  arrive  at  a  deflnitlon  of  the 
word  as  used  in  the  Xoregolng  section. 
It  haa  no  arbitrary  meaning  or  defini- 
tion. Its  meaning  must  be  determined 
by  the  object  sought  to  be  accomplished 
by  the  statute  in  which  It  is  used.  This 
consideration  manifestly  controlled  each 
of  the  courts  In  the  Interpretation 
placed  upon  the  word  in  the  cases 
cited,"  / 

[a]  Maaalaf  within  partloalar  atat- 
ntsa.  Dunker  v.  Des  Moines,  (Iowa) 
136  NW  686,  637  (sUtute  providing 
for  local  Improvement)  ;  Clark  v.  Co- 
bum,  108  Me,  36,  27,  78  A  1107,  Ann 
Ca8l918B  167  (statute  granting  au- 
thority for  the  taking  of  adjacent  land 
to  enlarge  a  private  cemetery)  ;  In  re 
Bridge  Bonds.  36  Okl.  192,  1B5,  128  P 
681  (statute  authorizing  a  township  to 
Issue  bonds  for  the  construction  of  a 
bridge).  Meaning  within  statute  pro- 
viding for  the  awesament  of  benefits 
for  local  Improvements.  McCormIck  v, 
Omaha,  37  Nebr.  829,  883,  66  NW  «26: 
Hennessy  v.  Dou^as  County,  99  Wis. 
129,  188,  74  NW>OSS. 
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the  term  has  been  frequently  construed,^  and  the 
question  as  to  what  wiU  be  considered  "adjacent" 
land  within  the  meaning  of  the  statute  depends  upon 
the  circumstanceit  of  each  particular  case.^^  - 

Phrases  in  vhich  the  word  has  been  used  have 
received  judicial  interpretation,  such  as  "adjacent 
angle,""  "adjacent  cities,""  "adjacent"  county,*" 
"adjacent  district,'**  "adjacent  ground,""  '-'adja- 
cent inland  waters,"*  "adjacent  land,"**  "adjacent 
lots, 'J^  * ' adjacent  occupant, '"^  " adjacent  own- 


ers, 


"adjacent  premises,*"*  "adjacent  prop- 
erty/*?* "adjacent  real  estate,"*  "adjacent  terri- 


81.  U.  9.  V.  D«nver.  etc..  R.  Ca,  150 
TI.  a  1,  11.  14  set  11,  S7  U  ed.  S7S : 
U.  S.  V.  Denver,  etc^  R.  Ca,  SI  Fed. 

888,  889. 

[a]  AdjMMiit  to  llM  Of  qUlroMU— 
(1>  Under  the  statute  giving  railroads 
the  right  to  take  timber  for  the  con- 
structloa  of  their  roads  from  the  pub- 
lic lands  adjacent  to  the  line  of  the  road 
It  has  been  said  that.  In  order  to  be 
adjacent  wtthtn  the  meaning  of  thla 
act,  the  lands  must  be  "In  proximttr, 
GontlguoiM  or  near  to  the  line  of  the 
road.  While  'proximitsr'  or  "neamess* 
to  an  object  la  somewhat  uncertain  as 
a  measure  of  distance^  yet  the  nw  of 
such  words  as  a  definition  brings  to  the 
mind  the  idea  that  lands  which  are  In 
fact  far  olT,  or  distant,  are  not  adja- 
cent." U.  8.  V.  St.  Anthony  R.  Co.,  192 
V.  a  524,  587,  24  SCt  333.  48  U  ed.  548 
[rev  114  VeL  722.  62  CCA  864,  and 

Suot  Ottawa  Bd.  of  Education  v.  Jaco- 
us,  88  Kan.  778,  7S«,  112  P  612}.  (2) 
In  another  case,  where  the  railroad  ran 
for  several  hundred  miles  through  a 
country  almost  entirely  destitute  of 
timber,  It  was  held  proper  to  cut  timber 
more  than  a  hundred  miles  from  the 
line  of  the  road.  U.  a  v.  Northern  Pac. 
R.  Co..  (Wash.  T.)  29  AlbLJ  24.  25. 
(S)  In  U.  S.  V.  Denver,  etc.,  R.  Co., 
150  U.  a  1.  11.  14  SCt  11,  14,  87  U 
ed.  976,  It  was  held  thM  a  grant  of  a 
right  to  take  timber  adjacent  to  the 
right  of  wav  of  a  railroad  company 
Implies  no  limitation  aa  to  the  place 
of  use,  so  that  the  company  may  trans- 
port timber  thus  taken  for  use  on  any 
part  of  Its  road,  however  remote.  <4) 
But  It  has  been  held  that  lands  twenty 
miles  distant  are  not  adjacent  within 
the  meaning  of  the  statute.  U.  S.  v. 
St.  Anthony  R.  Co..  192  IT.  S.  524,  539, 
24  SCt  333,  48  U  ed.  548  [rev  114 
Fed.  722,  62  CCA  364].  (6)  So  too 
lands  fifty  miles  distant  have  been 
held  not  to  be  adjacent.  Stone  v.  TJ. 
S.,  64  Fed.  667,  678,  12  CCA  461  [aft 
167  U.  8.  178,  17  SCt  778,  42  L.  ed.  127]. 

[b]  Beyond  tUr  vt  townaUps^— 
"Adjacent,''  as  used  In  act  of  congress 
granting  the  right  to  the  railroad  com- 
pany to  take  from  public  lands  "adja- 
cent" thereto  stones,  earth,  and  water 
required  for  the^constructlon  oi  the 
railway,  will  nqt  be  held  to  Include 
lands  beyond  tne  tier  of  townships 
lying  on  either  side  of  the  townsblps 
through  which  the  railroad  runa  u- 
a  V.  Bacheldor.  9  N.  M.  15,  IS,  48  P 
310  [rev  Batcheldor  v^  U.  8„  88  Fed. 
986,  988,  28  CCA  2A€  (holding  that 
"adjacent"  does  not  conflne  the  priv- 
ilege to  particular  townships  or  sec- 
tions lying  along  the  right  of  way, 
but  that  the  proper  test  aa  to  whether 
the  timber  is  taken  from  public  lands 
adjacent  to  the  line  is  whether  the 
timber  Is  within  reasonable  hauling 
distance  by  wagons)]. 

88.  U.  S.  V.  Chaplin.  31  Fed.  890, 
896,  12  Sawy.  605  [foil  Bacheldor  v.  U. 
a,  83  Fed.  986,  987,  28  CCA  246  ;  V.  S. 
v.  Lynde,  47  Fed.  297.  300].  In  U.  8. 
V.  Denver,  etc.,  R.  Co.,  31  Fed.  886, 

889,  the  court  said:  "The  word  'ad- 
jacent* seems  to  be  of  flexible  mean- 
nifr,  and  to  depend  very  much  upon 
the  context  and  the  subject-matter  to 
which  It  may  be  applied  for  Its  proper 
elfect.  As  used  In  these  acts,  and  with 
reference  to  the  lands  which  may  be 
taken  for  stations,  side  tracks,  etc.  It 
has  the  sense  of  contiguous  or  adjoin- 
ing, while  In  the  preceding  paragraph, 


'and  with  reference  to  material  for 
bulldlnc  the  roe-d.  It  la  claimed,  and 
with  reason,  that  It  should  have  the 
larger  sense  of  nearness  without  ac- 
tual contact.  In  a  standard  dictionary 
an  illustration  of  the  larger  meaning  of 
the  word  Is  given  In  this  form :  Things 
are  adjacent  when  they  lie  near  to 
each  other,  without  actually  touching, 
aa  adjacent  fields,  ad^eent  villages', 
etc  It  seems  unreasonable  to  say  that 
In  thla  c<»ineetton  the  word  refers  to 
the  government  subdivisions  lying  nest 
the  right  of  wur,  and  If  we  should 
stvdeclare  It  would  be  dlffloult  to  point 
out  what  subdlTlslona  are  meanf  See 
also  U.  6.  V.  BacheldOT,  >  K.  BCr  IS,  16, 
48  P  310.  , 

8S.  Roman  Catholic  Apostolic  Church 
V.  Hastings,  6  FhiUpp^e  701,  712. 

8«.  Oath  V.  Interstate  Amusement 
Co..  170  111.  A.  614,  616;  State  v.  Kan- 
sas City.  50  Kan.  608,  622.  Bl  P  1100. 

85.    Miller  v.  Cabell,  81  Ky.  178. 184. 

80.  Wellington  v.  Lower  Hutt, 
[1904]  N.  C.  773,  774. 

[a]  Adjacent  Kdtool  dlstrlota^ 
Peo.  V.  Keechler,  194  111.  286,  240,  62 
NB  525. 

87.  Carrier  v.  Schoharie  Tump. 
Road,  18  Johns.  (N.  Y.)  56,  57. 

88.  Kirk  v.  Home  Ins.  Co.,  98  App- 
Dlv.  26,  27,  86  NTS  980. 

88.  Peo.  V.  Schermerhom,  19  Barb. 
(N.  T.)  540,  656  (where  an  act  pro- 
hibiting a  grant  of  land  under  water 
to  any  persons  other  than  the  pro- 
prietors of  adjacent  lands  was  held  as 
evidently  Intended  to  restrict  the 
grant  to  the  owners  of  the  land  bor- 
dering  upon,  or  adjoining,  the  water 
covering  the  subject  of  the  proposed 
patent);  Dooley  v.  Proctor,  etc.,  Mfg. 
Co.,  77  MISC  898,  402,  137  NTS  737. 
But  compare  New  Tork  v.  Hart,  16 
Hun  <N.  T.)  380.  386. 

[a]  "Kands  adjaoent."— State  v. 
Minnetonka,  57  Minn.  626,  533,  59  NW 
972,  26  LRA  756. 

[b]  'Xands  adjaoent  tbereto."— 
State  v.  Gilbert,  107  Minn.  364,  867. 
120  NW  628;  In  re  Camp  Hill,  142 
Pa.  511,  21  A  978;  Northern  Paa  R. 
Co.  V.  DouKlas  County,  146  Wis.  288, 
291,  130  NW  246. 

[c]  "land  adjae«a«  to  Oa  mill- 
tary  Ixtundaxy.'* — The  state  granted 
one  a  tract  of  land  adjacent  to  the 
military  boundary.  In  Henderson  v. 
Long,  11  F.  Cas.  No.  6,354.  Brunn. 
Coll.  Cas.  188,  189.  Cooke  (Tenn.)  128, 
It  was  held  that  adjacent  did  not  mean 
adjoining,  but  it  meant  "that  it  shall 
be  In  the  neighborhood,  or  convenient, 
or  near  to  the  place  mentioned  In  the 
act." 

90.  Michigan  Cent.  R.  Co.  v.  Miller, 
178  Mich.  201,  208.  137  NW  655. 

[a]  "£ots  adjaoent"  withlii  mean- 
ing of  act  relating  to  vacation  of  town 
sites.  Hutchinson  v.  Danley,  88  Kan. 
437.  440,  129  P  163. 

91.  Continental  Impr.  Co.  v,  Phelps. 
47  Mich.  299,  303,  11  NW  167. 

93.  Lowe  V.  Lawrenceburg  Holler 
Mills  Co.,  161  Ind.  495,  499,  89  148; 
Wormley  v.  Wright  County,  108  Iowa 
232.  286,  78  NW  824;  Kent  t.  Perkins, 
86  Oh.  St.  639,  641.  In  New  Tork  t. 
Hart.  16  Hun  (N.  T.)  380.  387.  it  was 
held  that  the  term  "adjacent  owner." 
aa  used  In  the  act  to  designate  the 
persons  entitled  to  purchase  land 
under  water.  Is  not  limited  to  the 
owner  of  the  land  lying  next  to  it,  for 


tory,"*"  "adjacent  to  .  .  .  alley,**"  "adjacent 
to"  a  river,""  "adjacent  to,  such  lots,**"  '"'county 
adjacent,'*^  ".creek  adjacent, "*  "lots  .  .'  .  ad- 
jacent,**" "mines  adjftiBent,'*^  and  "streets  adja- 
cent "' 
ADJAOENT  SUPPOET.* 

ADJEOTlVi!  LAW.  A  method  provided  by  law 
for  aiding  and  protecting  defined  legal  rights;  pro- 
cedure the  law  which  prescribes  the  method  of  en- 
forcing rights  or  obtaining  redress  for  their  invasion.* 
ADJOIN.  To  be  contiguous  'to,  or  in  contact 
with;'  to  lie  near  or  be  next  in  contact;  to  be  con- 
example,  the  owner  of  the  land  be- 
tween high  and  low  water  line  but 
means  the  owner  of  the  tiplsind  which 
la  bounded  \ty  the  river.  But  compare 
Peo.  V.  Schermerhom,  19  Barb.  (N. 
T.)  640,  656. 

[a]  AdJaoMrt  ]aBdowaeza^"Adia- 
cent,^'  aa  used  In  a  statute  providing 
for  a  petition  for  a  ditch  by  "adja- 
cent" owners,  properly  includes  lands 
over  which  the  ditch  passes,  as  well  aa 
those  lying  near  to  the  ditch.  Kent 
T.  Perkins,  86  Oh.  St.  689.  641. 
•8.  Bandalowv.Peo.,  90111.  818,211. 
Ottawa  Bd.  of  Education  t. 
Jacobua  88. Kan.  778.  780,  112  P  612. 

95.  Hennessy  v.  I>ouKlaB  County, 
99  Wis.  129,  186,  74  NW  983. 

98.  Ottawa  Bd.  of  Education  ▼. 
Jacobus,  88  Kan.  778,  779,  112  P  612. 

97.  THidor  V.  Chicago,  etc.,  R.  Co., 
(111.)  27  NE  916,  917. 

98.  Tuba  County  v.  Kate  Hayes 
Min.  Co.,  141  Cal.  860,  862,  74  P  1049. 

99.  Clapton  v.  Taylor,  49  Mo.  A. 
117,  125. 

I.'  Allentown  v.  Wagner,  27  "Pa. 
Super.  486,  493  [aff  214  Pa.  210.  68 

A  m]. 

a.    Doe  V.  Pitt,  6  N.  B.  385,  389. 
8.    In  re  Municipality  No.  2,  7  La. 
Ann.  76.  77,  79  i;dlst  In  re  Munici- 
pality No.  2  V.  White,  9  La.  Ann.  446, 
447]. 

4.  Klmberley  Waterworks  Co.  v. 
De  Peers  Cons.  Mines,  [1897]  A,  C 
616,  517,  618  (where  It  was  held  that 
a  mine  situated  four  miles  from  an- 
other mine  was  not  adjacent  thereto 
within  an  agreement  to  supply  water 
to  mines  adjacent). 

5.  Brooklyn  Heights  R.  Co.  v. 
Brooklyn,  18  NTS  876,  877. 

6.  Adjaoent  support: 
Damages  for  removal  of  see  Damages 

(13  Cyc  152J.  , 
Right  to  see  Adjoining  Landowners 
fl  Cyc  775]. 

7.  Holland  Jur.  76  [quot  U.  8.  v. 
Cadarr,  24  App.  (D.  CJ  148,  147].  To 
same  effect  Reg.  v.  Toland,  22  Ont. 
505,  509. 

[a]  "SeoisloBs  upon  asave  iMttexs 
of  pracUoe,  or  interpretations  of  what 
may.  perhaps,  not  Improperly  be 
called  'adjective  law,*  shoula  never  be 
disturbed  unless  it  be  apparent  that 


Injustice  would  result  from  adherence 
thereto."  Ramsey  v.  Bums,  24  Mont. 
231.  236,  61  P  129  [quot  King  v.  Pony 
Gold  Mln.  Co.,  28  Mont.  74,  88,  12t  P 
309]. 

8.  Black  L.  D.  [quot  Mix  v.  Nes 
Perce  County,  18  Ida.  696,  709,  112  P 
216.  32  LRAlfS  684]. 

[a]  "Adjeotlve  erlmlnal  law,  'pe- 
nal procedure,'  ...  Is  the  body  of 
rules  whereby  the  machinery  of  the 
courts  Is  set  In  motion  for  the  pun- 
ishment of  offenders.  It  consists  usu- 
ally of  two  species;  a  simpler,  .  .  . 
applicable  .  ...  only  to  trifling 
transgressions:  and  a  more  solemn, 
for  the  trial  of  serious  crimes.  E:ach 
of  theae  consists  of  several  stages, 
having  a  strong  resemblance  to  the 
stages  of  procedure  In  private  law." 
H^and  Jur.  317  [quot  V.  S.  v.  Cadarr, 
24  App.  <D.  C.)  143,  147]. 

[b]  "BnliataatlTe  law"  djatln- 
nlaliatf.^ — ^Mlx  v.  Nez  Perce  County, 
18  Ida.  696,  709,  112  P  215,  82  LRANS 
534. 

9.  tn  re  Barman,  [1899]  1  Ch.  S99, 

601.  ~ 
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ADJOIN—ADJOINING 


tiguousj  to  join  or  nnite  to;  to  lie  contiguous  to; 
to  be  ia  contact  with;  to  attach;  to  append.'" 

ADJOININO.  Close  to  or  near  to;"  joining  to; 
adjacent;  (ioutiguous;  near." 

In  ita  etymological  sense  the  word  means  abut- 
ting ;^^  lying  next  to  or  in  contact  with;"  con- 
tiguous;" in  contact  with;^'  lying  or  b6ing  next 


to  or  in  contact meeting  at  some  line  or 
point  of  juncture next  to ;^*  touching  or 
contiguous;^  as  distingniBhed  from  lying  near 
or  adjacent.** 

According  to  the  more  approved  definitions,  the 
word  carries  with  it  the  idea  of  actual  contact  and 
touch;''  but  this  is  not  necessarily  the  meaning  of 


[a]    In  the  s«nM  oZ  moomm. — In 

litghtbound  v.  Higher  Beblngton  Lo- 
cal Bd.,  16  Q.  B.  U.  677,  &S4,  the  court 
■aid:  "There  Is  in  this  statute  a  larger 
word,  *adJoln,'  and  we  must  see 
whether  the  oottu«fc  do  not  fall  with- 
in the  term  *adJom.'  Now.  you  can- 
not define  adjoin  aa  meaning  benefit 
Of  access,  or  vice  versfl,  but  In  con- 
Bidering  whether  houses  adjoin  which 
are  placed  In  close  proxirnitir  to  the 
part  of  the  street  which  is  to  be 
paved,  it  Is  a  most  important  fact, 
and,  in  many  cases,  a  domlqant  fact, 
to  see  whether  there  Is  a  substantial 
access  and  advantage  which  the 
houses  enjoy  from  that  portion  of  the 
street  which  is  to  be  paved,  and  a 
substantial  access  and  advantage  of 
that  kind,  coupled  with  close  proxim- 
ity, may  bring  the  case  within  the 
word  'adjoin,'  though  there  Is  no  ac- 
tual touch.  It  seems  to  me,  however, 
when  one  looks  at  the  circumstances 
In  this  case,  that  one  finds  not  only 
that  there  is  no  actual  contact,  but 
that  there  is  no  suqh  substantial  ad- 
vantage and  no  such  close  proximity 
as  would  induce  one,  within  any  rea- 
sonable meaning  of  the  words,  to  say 
that  these  cottages  adjoin  that  por- 
tion of  tha  street  which  has  been 
paved," 

10.  Webater  D.  [quot  Bent  v. 
Olaenier,  17  BUso.  60,  670,  40  NTS 
«S7]. 

11.  WorceBter  "D.  [quot  Matthews 
V.  Kimball,  70  Ark.  461,  464,  66  SW 
651,  69  SW  B47];.Truax  v.  Pool,  46 
Iowa  2&6,  258. 

[a]  "Conununloattnir"  diatingnlshed. 
— North  British,  etc.,  Co.  v.  Tye,  1 
Oa.  A.  380,  385,  68  SB  110. 

13.  Alexander  v.  Big  Rapids,  76 
Mich.  282,  291,  42  NW  1071;  lOng- 
flsher  County  School  Dist.  No.  74  v. 
liong,  2  Ok],  460,  465,  37  P  601. 

[a]  xApperUlalng"  Olstlsrnlahed. 
— K  Miller  V.  Mann.  65  VtrT75,  479, 
It  was  held  that  a  deed  conveying  a 
house  and  lands  adjoining  did  not  con- 
vey a  small  island  in  a  river  back  of 
the  land.  The  court  said:  "It  Is  also 
claimed  that  this  expression,  lands 
adjoining,'  Is  equivalent  to  the  ex- 
pression, *and  all  lands  thereto  apper- 
taining.' The  words  *adJoininer  and 
'appertaining'  are  not  synonymous. 
As  descriptive  words  in  a  deed,  ■ad- 
joining' usually  imports  contiguity; 
^pertaining,*  use,  ocoupancy.  One 
thing  may  appertain  to  another  with- 
out adjoining  or  touching  it.  Proof 
that  pieces  of  land  adjoin  would  not 
be  proof  that  one  appertained  to  the 
other.  Neither  in  literal  meaning,  nor 
as  used  in  deeds,  are  they  equivalent. 
Under  the  rales  of  construction  appll<- 
cable  to  deeds,  in  an  action  of  tres- 
pass, the  term  lands  adjoining,'  was 
too  Indefinite  to  make  the  grant  ex- 
tend beyond  the  medium  fllum  of  the 
main  channel  of  the  river.  The  term 
cannot  be  construed  Itterally.  aa  there 
is  no  limit  to  adjoining  land." 

la.  State  V.  Angus,  83  Conn.  137, 
140,  76  A  623. 

14.  Lewis  V.  Johnson,  90  Fed.  678, 
674;  Johnson  v.  District  of  Columbia, 
17  D.  C.  21,  27;  Truax  v.  Pool,  46  Iowa 
256,  258;  Walton  v.  St.  Louis,  etc.,  R. 
Co.,  67  Mo.  56,  68;  State  v.  Downs,  69 
N.  H.  320.  321;  Rehlll  v.  EtLBt  Newark, 
73  N.  J.  L.  220,  225,  63  A  81  felt  Cyc]; 
Akera  t.  United  New  Jersey  R.,  etc., 
Co.,  43  N.  J.  L.  110, 112;  Yard  v.  Ocean 
Beach  Assoc.,  40  N.  J.  Bq.  306,  312. 
24  A  729:  McCullough  v.  Absecom 
Beach,  etc..  Imp.  Co.,  48  N.  J.  Bq.  170, 
187.  21  A  481;  Matter  of  Ward,  S2  N. 
T.  896,  1««7;  Holmes  v.  Carley,  81  N. 
T.  tSO,  m  [aff  32  Barb.  4i6hVev- 
mUy  T.  P«o.,  3  Park.  Cr.  (N.  T.)  SO. 


69:  M&ssey  V.  Bellsle.  24  N.  C.  170, 
182;  Hennessey  v.  Douglas  Co.,  99 
Wis.  129,  136,  74  NW  98S  Lquot  North- 
ern Paa  R.  Co.  v.  Douglas  Co.,  146 
Wis.  288.  291,  130  NW  246];  Light- 
bound  V.  ulgher  Beblnston  Local  Bd., 
14  Q.  B.  D.  849,  8&Z  [dist  Wakefield 
Local  Bd.  of  Health  v.  Lee,  1  Eli;.  D. 
336,  241]:  Josh  v.  Josh,  6  C.  B.  N.  8. 
464,  466,  94  ECl.  1S4,  141  Reprint  185; 
Ind  V.  HambUn,  84  T.  Hep.  N.  8. 
168;  Vale  v.  Moorgate'St.,  etc.,  Bldgs.. 
80  L.  T.  Rep.  N.  S.  487,  488;  Josh  v. 
Josh,  6  C.  B.  N.  S.  464.  466,  94  SCL 
454,  141  Reprint  185;  Cameron  v.  Cale- 
donian Railway,  6  Fraser  763;  Rex  v. 
Hodges,  M.  &  M.  341,  22  ECL  541: 
Canadian  Pac.  R.  Co.  v.  Murphy,  6 
CanRCas  477,  479.  480  [clt  Cyc]. 

15.  Worcester  D.  [quot  Matthews 
v.  KlmbalL  70  Ark.  451.  464,  66  SW 
651,  69  SW  547];  Alexander  v.  Big 
Rapids,  76  Mich.  282,  291,  42  NW  1071. 
See  also  cases  supra  note  14. 
'  [a]  Xa  Its  pzlnuury  and  aatnral 
signiBoation  (1)  the  word  Indicates 
contiguity.  Walton  v.  St.  Louis,  etc., 
R.  Co..  67  Mo.  B6,  68;  Rehlll  v.  East 
Newark,  73  N.  J.  L.  220,  226,  63  A  81. 
(2)  "Ground  cannot  be  properly  said 
to  adjoin  a  house  unless  it  is  abso- 
lutely contiguous  without  anything 
between  them."  Rex  v.  Hodges,  M.  & 
M.  341.  22  BCL  641  [quot  Val«  T. 
Moorgate-St.,  etc.,  Bldgs.,  80  L.  T. 
Rep.  N.  S,  487,  488]. 

[b]  "Oontlgnons"  aiattoynlahad*— 
Devoe  V.  Com.,  3  Mete.  (Mass.)  316, 
326.  In  Haynes  v.  King,  [1893]  3  Ch. 
439.  448,  the  court  said:  "The  first 
question  to  be  decided  is.  What  is  the 
meaning  of  the  phrase,  'Any  of  the 
premises  adjoining  or  contiguous  to 
the  hereditaments  hereby  demised'? 
I  think  the  word  'contiguous'  was 
used  there  by  some  one  who  did  not 
fully  understand  its  meaning.  I  do 
not  think  It  was  Intended  to  have  its 
strict  meaning,  viz.  'touching,'  be- 
cause the  phrase  is  'such  adjoining  or 
contiguous  premises,'  and  I  think  the 
two  words,  'adjoining'  and  'contigu- 
ous,' were  not  Intended  to  be  merely 
synonymous,  but  were  meant  ^o  be 
alternative,  and  that  the  meaning 
really  was  *such  adjoining  or  neigh- 
boring premises.'  But  even  If  the 
word  18  to  be  construed  strictly,  still 
I  think  the  Flalntlffif  and  the  iSefend-' 
ant's  premises  are  ^Joining  or  eon- 
tlguouB.*  They  are  situate  on  oppo- 
site sides  of  the  street,  and  the  words 
of  the  lease  in  the  one  case,  and  of 
the  agreement  in  the  other,  are  quite 
sutflcient  to  pass  the  soil  ad  medium 
fllum  vlffi.  I  think  that  is  quite 
clear."  •  . 

le.  Frallnger  v.  Cooke,  108  Md. 
682.  687,  Tl  A  629;  Akers  v.  United 
New  Jersey  R..  etc.,  Co..  4S  N,  J.  L. 
110,  112;  Yard  v.  Ocean  Beach  Assoc., 
49  N.  J.  Eq.  306.  812,  24  A  729;  North- 
ern Pac.  R.  Co.  V.  Douglas  Co..  145 
Wis.  288,  291,  130  NW  246;  Hennessy 
V.  Douglas  County,  99  Wis.  120,  74 
NW  98S:  Rex  V.  Hodges,  M.  ft  M.  341, 
22  ECL.  541. 

17.  Webster  D.  [quot  Lewis  v. 
Johnson,  90  Fed.  678,  674];  Truax  v. 
Pool.  46  Iowa  266,  268;  Yard  v.  Ocean 
Beach  Assoc.,  49  N.  J.  Eq.  306,  312. 
24  A  729. 

[a]  Adjoining  state^(l)  Under 
U.  8.  Rev.  St.  il  601,  637,  providing 
in  effect  that  where  the  Judge  of  a 
district  court  Is  disqualified  from  sit- 
ting in  a  case,  and  where  there  is  no 
circuit  court  in  the  same  district  or 
in  the  same  state,  the  cause  may  be 
transferred  to  the  next  convenient 
circuit  court  In  an  adjoining  state.  It 
was  held  that  a  cause  fiouTd  not  be 
transferred  from  the  dlatrlot  court  of 


Alaska  to  a  circuit  court  In  Washing- 
ton. The  court  said:  "There  la  no 
state  adjoining  the  district  of  Alaska. 
The  state  of  Washington  is  the  near- 
est In  proximity  to  Alaska  of  any 
state  in  the  Union,  but  between  it  and 
Alaska  there  intervenes  a  strip  of 
foreign  territory  several  hundred 
miles  In  width.  .  .  .  This  means 
a  state  having  a  -common  boundary 
line  with  the  district  from  which  the 
case  ia  to  be  transferred."  Z^wls  v. 
Johnson.  90  Fed.  673,  674.  <2)  In  con- 
struing the  New  York  code  providing 
for  proof  of  Judgments  of  Justices' 
courts  in  an  adjoining  state,  the  court 
said:  "New  York  and  Ohio  do  not 
adjoin,  being  separated  by  Pennsyl- 
vania, The  word  as  used  la  the  stat- 
ute signifies  actual  contact,  physical 
and  material,  according  to  the  ordi- 
nary understanding  of  men."  Bent  v. 
Olaenav,  17  Misc.  BS9,  670,  40  NYS 
657, 

18.  North  British,  etc.,  Ins.  Co.  v. 
Tye,  1  Ga.  A  360,  385,  68  8E  110. 

[a]  Adjoining  towns. — <  I )  Two 
towns  separated  by  a  third  town  do 
not  adjoin  so  as  to  give  a  Justice  of 
the  i»eace  Jurisdiction.  HouKhtaling 
V.  aroesbeck.  51  N.  Y.  673,  674.  (3) 
But  where  the  comers  of  four  towns 
met  at  one  point  it  was  held  tiiat  the 
diagonal  towns  adjoined  each  other  at 
the  corner.  Holmea  v.  Carley,  Si  N, 
Y.  289,  292. 

[b]  Two  looaUtles  that  are  at 
every  point  separated  from  each  other 
by  the  Interposition  of  a  third  would 
not  commonly  or  aptly  be  described 
as  "adjoining."  South  Orange  v.  Whic 
tingham,  58  N..  J.  L.  666,  657.  36  A  407. 

le.    Truax  v.  Pool,  46  Iowa  256,  258. 

50.  Lewis  V.  Johnson,  90  Fed.  673. 
674;  Matthews  V.  Kimball,  70  Ark.  451. 
464,  66  SW  651,  69  SW  647;  State  v.  An- 
gus, 83  Conn.  137.  140,  76  A  623;  John- 
son V.  District  of  Columbia.  17  D  C.  21. 
27;  Truax  vl  Pool.  46  lows  256,  2SS; 
Raab  V.  State,  7  Hd.  483;  Spaulding  v. 
Smith,  162  Mass.  643,  644,  39  NE  189; 
South  Orange  v.  Whlttingham,  68  N. 
J.  L.  666,  657,  35  A  407;  State  v.  United 
New  Jersey  R.,  etc..  Co.,  43  N.  J.  U 
110,  112;  American  Dock,  etc,  Co.  v. 
Trustees  for  Support  of  Public 
Sohoolik  39  N.  J.  Kq.  40I.  485:  In  n 
Ward,  62  N.  T.  39097;  Htraghtallag 
V.  aroesbeck,  SI  N.  T.  t73;  Lucas  v. 
Hunter,  163  Fa.  298,  26  A  827:  Hen- 
nessey V.  Douglas  County,  99  Wis. 
129,  139.  74  NW  983  [quot  Northern 
Pac.  Co.  V.  Douglas  County,  146  Wis. 
288,  291,  130  NW  24ft];  Rex  v.  Hodges, 
M.  ft  M.  341,  22  ECL  641. 

51.  State  V.  Angus,  83  Conn.  137, 
140.  75  A  623;  Truax  v.  Pool,  46  Iowa 
256,  258;  Hennessey  v.  Douglas  Coun- 
ty, 99  Wis.  129,  136,  74  NW  983  [quot 
Northern  Pac.  R.  Co.  v.  Douglas  Co., 
145  Wis.  288,  291,  130  NW  246]. 

[a]  Closer  zelatlon. — "The  word 
'adjoining'  implies  a  closer  relation 
than  'adjacent.'  The  latter  word,  un- 
controlled by  the  context  or  subject- 
matter,  is  not  Inconsistent  with  the 
Idea  of  something  Intervening.  But 
the  primary  meaning  of  the  word  'ad- 
joining' Is  to  lie  next  to,  to  be  In  con- 
tact with,  excluding  the  idea  of  any 
Intervening  space."  Yard  v.  Ocean 
Beach  Assoc.,  49  N.  J.  Bq.  306,  312. 
24  A  729. 

[b]  "Adjolalag"  la  fMBMtlinea  gtv- 
en  the  sama  mamalag  mm  "adiaoent," 
whlOh  Is  more  elastic  than  "adjoin- 
ing" when  used  in  Its  etymological 
sense.  Matthews  v.- Kimball,  70  Ark. 
451,  464,  66  SW  6S1,  60  SW  647. 

as.  Lewis  v.  Johnson,  90  Fed.  67S. 
674;  Johnson  v.  District  of  Columbia, 
17  D.  C.  21.  27:  Truax  v.  Pool,  4«  Iowa 
266,  268;  Fnilln^  v.  Cocto.  108  UA. 
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the  word  in  all  connections." 
The  word  has  been  varioiudy  constrned  by  the 

courts  according  to  circumstances,"  as  "along,"*" 
fronting ' or  in  the  sense  of  "adjacent,"" 
"near";**  or  "nearest  or  most  accessible.""  Thus 
when  the  word  is  used  in  statutes  relatiug  to  arson,'^ 
burglary,"  change  of  venue,"  eminent  domain,"'  or 
local  assessments,'^  its  meaning  must  *be  gathered 
from  the  context  and  the  intention  of  the  particular 
statute  in  which  it  is  used.  The  meaning  of  the  word 


«S2,  687,  71  A  629;  Walton  v.  St. 
Louis,  etc.,  R.  Co..  67  Mo.  56,  58; 
A«hill  V.  Bast  Newark.  73  N.  J.  U 
220,  225,  63  A  81:  South  Orange  v. 
Whlttingham,  SS  K.  J.  L.  655,  657, 
36  A  407:  Akera  v.  United  New  Jer- 
sey R..  ett.,  Co^43  N.  J.  L.  110,  112; 
Yard  v.  Ocean  Beach  Assoc.,  49  N.  J. 
Sq.  306,  312,  24  A  729;  American  Dock, 
etc.,  Co.  V.  Public  Schools,  39  N.  J. 
JCq.  409,  435;  HouKhtallng  v.  Qroes- 
beck,  61  Y.  673;  Bent  v.  Qlaenzer, 
17  Misc.  669,  570.  40  NYS  657:  Lucas 
V.  Hunter,  163  Pa.  293,  25  A  827;  Har- 
row V.  Marylebone  Dlst.  Property  Co., 
86       T.  Rep.  N.  8.  4,  6. 

[a]  "Wut  la  adjolnlsr  mut  touoh 
!■  momm  mtL" — Crabb  Sngllsh  Syn- 
onymes  [Quot  Baxter  v.  York  Realty- 
Co..  128  App.  Dlv.  79.  80, 112  NY8  456l. 

[b]  Mwrow  wallt^In  Rex  v. 
Hodges,  M.  &  H.  841,  32  BCL  B41.  the 
prisoner  was  Indicted,  under  7  &  8 
Geo.  IV  o  89  i  88,  jtor  stealing  pear 
trees  described,  fn  one  of  the  counts 
of  the  Indictment,  as  growing  on 
ground  adjoining,  etc.,  to  a  dwMllng 
Eouse.  It  was  held  that  adjoining 
Imported  "actual  contact,"  and  there- 
fore that  ground  separated  from  a 
house  by  a  narrow  walk  and  paling 
with  a  gate  In  It  was  not  within  the 
meaning  of  the  act. 

as.  Blanchard  v.  Blssell,  11  Oh.  St. 
96.  99;  I^gflBher  County  School  Dlst. 
No.  74  V.  Long.  2  Okl.  460,  466,  37  P 
601;  LlKhtbound  v.  Higher  Beblngton 
Local  Bd.,  16  Q.  B.  T>.  677.  585;  Hud- 
son T.  South  Norwich  Tp.,  21  Can.  S. 
C.  669,  672;  Re  Oallemo,  46  AL  C.  Q. 
B.  279,  288. 

S4.  Northern  Pac.  R-  Co.  v.  Douglas 
County,  145  Wis.  288,  291,  130  NW  246. 

[a]  Btorlar  expioatTes.^ — In  con- 
sidering the  question  as  to  whether 
two  pieces  of  property  situated  about 
one  mile  from  each  other  can  be  con- 
sidered as  In  the  vicinity  or  neigh- 
borhood of  each  other,  or  as  consti- 
tuting adjoining  premises,  within  the 
meaning  of  the  rule'  that  the  keeping 
of  gunpowder  upon  prlvatb  premises 
mar  be  a  nuisance  when.  In  case  of 
explosion.  It  would  be  liable  to  Injure 
persona  or  property  of  those  residing 
In  the  vicinity,  neighborhood,  or 
upon  adjoining  premises,  the  court 
says  that  where  property  la  Injured 
directly  and  without  any  intervening 
cause  by  the  force  of  an  explosion  It 
Is  legally  within  the  neighborhood  or 
vlclmty  of  the  scene  of  the  explosion, 
and  that  "adjoining  premlsea"  may, 
in  contemplation  of  law,  be  defined  In 
the  same  way.  St.  Marys'  Woolen 
Hfs.  Co.  V.  Bradford  Glycerine  Co..  14 
Oh.  dr.  Ct.  522,  527,  7  Oh.  CIr.  Dec. 
682. 

SB.  Walton  St  Louis,  etc.,  R. 
Co.,  <?  Ho.  &«.  B8. 

96.  Scott  County  v.  Hinds,  60 
Ulnn.  204.  207.  52  NW  S2S. 

[a]  'Vromtbw"  distiaffvuhad^ 
Collier  V.  Western  Pav.,  litc..  Co.,  180 
Mo.  862,  878.  79  8W  947  [foil  Malar  v. 
St.  Louis.  180  Mo.  Sn,  410.  70  SW 
956].  Compare  In  re  ward.  bI  N.  T. 
395  897 

xr.  Matthews  v.  Kimball,  TO  Ark. 
451,  464,  66  SW  651,  69  SW  S47.  See 
Adjacent  ante  p  1194. 

[a]  "AdjolBbig,''  wlisa  vssd  la 
eoBBSoUon  wttb  'Htdjaosat,"  will  be 
held  to  be  used  with  the  same  mean- 
ing, and  as  so  used  will  Include  terri- 
tory contiguous  to,  although  not  nec- 
essarily actually  touching.  Klng- 
flshar  County  School  Dlst.  74  t. 
Lonr.  *  OkL  460,  408,  87  P  801. 


38.    Alexander  v. 


Mich.  £82,  291,  42  NW  1071:;Mas8ey 
v.  Bellsle,  24  N.  C.  170,  182.  ^ 

[a]  "Vsak"  dlstiiun>^lt«A- — Truax 
V.  Pool,  46  Iowa  256,  258;  Akers  v. 
United  New  Jersey  R.,  etc.,  Co.,  43  N. 
J.  L.  110.  112. 

fl9.  In  re  Doll.  47  Minn.  518,  620, 
60  NW  607. 

30.  State  v.  Downs,  59  N.  H.  320, 
321;  Peverelly  T.  Feo.,  3  Park.  Cr.  (N. 
Y.)  69,  68. 

81.  Devoe  v.  Com.,  8  Mete  (Mass.) 
316,  S26:  Peo.  v.  McOra,  1  Mich.  N.  P. 
27,  28;  2  Bast  P.  C.  492. 

aa.  Raab  v.  State,  7  Md.  483. 
83.  Akers  v.  United  New  Jersey 
R..  etc,  Co.,  43  N.  J.  L.  110.  112;  Lon- 
don, etc.,  R.  Co.  V.  Blackmor.e,  L:  R. 
4  M.  L.  810,  620:  Coventry  v.  London, 
etc.,  R.  Ca.  L.  R.  6  Bo.  104,  109. 

34.  Matthews  v.  KimbaU,  70  Ark. 
461,  464,  66  SW  661.  69  SW  B47:  Little 
Rock  V.  KatMnsteln.  68  Aik.  1^7,  111, 
12  SW  198;  Johnson  v.  DIstrtet  of 
Columbia,  17  D.  C.  21,  27;  Wolfort  v. 
St.  Loula,  115  Mo.  139,  143.  21  SW 
912:  In  re  Ward.  53  N.  Y.  396,  398. 

36.  Matthews  v.  Kimball,  70  Ark. 
451,  464,  66  SW  661.  69  SW  647. 

[a]  ^iroT  dosa  tlw  Utaral  meaalng 
of  tlie  word  'adjoining,'  when  used  In 
a  contract  or  statute,  explude  all  other 
evidence  of  Intention  and  of  the  sub- 
ject-matter Involved.  If  It  Is  appar- 
ent it  was  used  in  its  literal  and 
restricted  sense,  or  if  there  Is  no  evi- 
dence Indicating  Its  use  In  a  different 
sense,  the  court  might  not  be  Jiistl- 
fled  In  giving  It  some  other  -or  more 
comprehensive  meaning.  In  a  crim- 
inal statute,  the  meaning  of  ^Join- 
ing* may  properly  be  determined  by 
the  legislative  purpose  requiring  a 
strict  construction,  such  as  was  ap- 
plied in  State  v.  Downs,  69  N.  H.  320, 
321.  See,  also,  Rex  v.  Hodges,  Moody 
&  M.  341.  But  When  it  IS  apparent 
from  the  bontext  that  Its  literal 
meaning  would  defeat  the  intended 
purpose.  It  must  be  assumed  that  the 
word  was  used  In  a  different  sense. 
Shaw  v.  McOregory,  106  Mass.  96, 
100;  Moore  v.  Phcenlx  F.  Ins.  Co.,  64 
N.  H.  140,  142,  6  A  27,  10  AmSR  384." 
Marsh  V.  Concord  Mut.  Fire  Ins.  Co., 
71  N.  H.  253,  255.  61  A  898. 

rb]  "Adjolniav  and  oommunloat- 
lag." — ^A  fire  Insurance  policy  on  a 
"frame  mill  building  and  all  additions 
thereto  adjoining  and  communicating 
.  .  .  ocouplaa  by  the  assured  as  a 
pal!  ahop,"  covers  a  dry  house  and 
engine  house  connected  therewith  by 
a  movable  bridge,  where  such  Inten- 
tion can  be  gathered  from  the  lan- 
guage of  the  policy.  Marsh  Concord 
Mut.  P.  Ins.^0.,  71  M.  H.  268,  2B4, 
266.  51  A  898.  See  also  Marsh  v. 
Concord  Mut.  F.  Ins.  Co.,  70  N.  H. 
590,  49  A  88. 

[ci  "AddtUoaa  mt^iObaSag  aad  oom- 
mnauatbir*'* — In  the  absence  of  proof 
that  it  was  the  Intention  of  the  par- 
ties to  Include  houses  disconnected 
from  a  "two-story  shlngle-roof  frame 
building  and  Its  addltfons  adjoining 
and  communicating,"  a  contract  thus 
describing  the  Insured  property  will 
not  be  construed  to  Include  a  servants' 
house  one  hundred  and  fifty  feet  dis- 
tant from  the  two-story  frame  build- 
ing, although  occupied  exclusively  by 
domestic  servants  employed  In  the 
dwelling  house  of  the  assured,  and  al- 
though connected  therewith  by  a  sys- 
tem of  call  bells.  North  British,  etc. 
Ins.  Co.  T.  Tr«,  1  Oa.  A.  880,  »8,  68 
SB  116. 


in  any  given  instance  must  be  determined  by  the 
intention  of  the  parties  or  statute,  and  by  the  situa- 
tion of  the  property  sought  to  be  included  or  ezr 
eluded  from  the  meaning  of  the  term."* 

Adjoining  premises.  The  question  as  to  what 
amonnt  of  separation  will  or  will  not  deprive  prem- 
ises of  the  character  of  adjoining  premises  within 
the  meaning  of  that  term  depends  upon  the  cireum- 
stances  of  each  particular  case." 
(Cross  references.") 

Big  Rapids. 
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30.  Matthews  v:  Kimball,  70  Ark. 
451,  464,  66  SW  661,  69  SW  647;  Little 
Rock  V.  Katsensteln.  62  Ark.  107,  111, 
12  SW  198;.  Johnson  v.  District  of 
Columbia,  17  D.  C.  21,  27;  Devoe  v. 
Com.,-  3  Mete.  (Mass.)  316,  326;  Peo. 
V.  McOra,  1  Mich.  N.  P.  27,  28;  Scott 
County  V.  Hinds,  60  Minn.  204,  207, 
52  NW  623;  Meier  v.  St.  Louis,  180 
Mo.  391,  410,  79  SW  966;  Collier  V. 
Western  Pav.,  etc.,  Co.,  180  Mo.  362. 
376,  79  SW  947;  Wolfort  v.  St  Louis, 
115  Mo.  139,  143,  21  SW  912:  Stats 
V.  Downs,  59  N.  B.  320,  321;  Akers  v. 
United  New  Jersey  R.,  etc.,  Co..  48  N. 
J.  L.  110,  112;  In  re  Ward,  62  N.  Y. 
896,  897:  Peverelly  v.  Peo.,  3  Park. 
Cr.  <N.  v.)  69,  68;  Haynes  v.  King, 
[18931  8  Cb.  439,  448;  White  v.  Har- 
row, 86  L.  T.  Rep.  N.  8.  4,  6;  Ind  v. 
Hamblln,  84  L.  T.  R^.  N.  S.  168  [rev 
81  L.  T.  Rep.  N.  6.  779];  Vale  v. 
Moorgate-St.,  etc,  Bldgs.,  80  L.  T. 
Rep.  N.  S.  487,  488. 

la]  »wndari—  asA  d— cilptloas.  - 
Sherer  v.  Trowbridge  186  Mass.  600: 
State  V.  Brown,  tfv.  J.  L.  18;  Yard 
V.  Ocean  Beaoh  Assoc..  48  N.  J.  Bq. 
306,  84  A  7^6;  HcCuUough  v.  Absseom 
Beach  Land,  eta,  Co»  48  N.  J.  IkLl70. 
21  A  481j  Eldert  v.  LtHig  Island  Bleo- 
trie  R.  Co..  28  App.  Dlv.  4B1.  61  NYS 
186  [aft  166  N.  yT  661,  5»  NE  1121]; 
Miller  V.  Mann.  66  'Vt.  476.  479. 

[b]  Sdhool  vaxpoaes^KlnsflsHer 
County  School  Dlst.  No.  74  T.  Long* 
2  Okl.  460,  87  P  601. 

[c]  StxMta,  UgtLwara,  stc — Spauld- 
ing  V.  Smith.  162  Mass.  643,  89  NB 
189;  Com.  v.  Curley,  101  Mass.  24; 
Lahmer  v.  Horton,  67  Nebr.  674.  680, 
93  NW  964,  2  AnnCas  863;  Lucas  v. 
Hunter,  158  Pa.  293,  26  A  827;  Flts- 
patrick  V.  Allen,  80  Pa.  292;  In  re 
Bateman,  [1899]  1  Cb.  699. 

[d]  Sxteat  of  snatatlOB  allow- 
able.— American  DotUE,  etc.,  Co.  v. 
Public  Schools  Trustees,  89  N.  J.  Bq. 
409;  Olllam  V.  Cleghom.  7  Grant  Ch. 
(U.  C.)  83;  In  Wakefield  Local  Bd.  of 
Health  V.  Lee.  1  tix.  D.  836,  a  house 
was  held  to  adjoin  a  street,  although 
separated  by  a  imaU  atream.  when 
connected  with  tho  straet  br  two 
bridges. 

87.  AdJolBfncf 


Boundaries  see  Boundaries  ti  Cyo  926. 

18861. 

Fences  see  Fences  [18  Cyo  481]. 


943];  Evidence  [16  Cyo 


Injury  to: 

Adjoining  property  see  Steam  [36 

Cyc  1262]. 
Person  on  adjoining  property  see 
Negligence  [29  Cyc  469].  ' 
Landowners  see  Adjoining  X<andown- 
ara  post  p  1200;  Municipal  Corpo* 
tatlona  [28  Cye  1«78}. 
Mine  owners  see  Mlnaa  and  Minerals 

[27  Cye  787]. 
Municipalities: 
Annexation,  consolidation,  and  dl* 
vision  of  see  Municipal  Corpora- 
tions [28  Cyc  193], 
Construction   of   bridges   by  see 

Bridges  [6  Cyc  1068]. 
Liability  for  Injuries  by  aee  Bridges 
[6  Cyc  1099]. 
Owners  on  navigable  waters  see  Navl< 

gable  Waters  [29  Cyc  846], 
Party  waUs  sat  Party  Walls  [80  Cyo 
770]. 

Rights  of  railroad  In  luid  adjoining 
Its  right  of  way  see  Railroads  [33 
Cyo  170]. 

Waters  see  Navigable  Waters  [29 
Cyc  866]:  Waters  [40  C^c  686].  8m 
abo  Adjacent  ante  p  1164. 
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Bt  HixttT  H.  Sktles* 
BM IB  «Ua  niia,  toMM  ■iwwfcwt  la  lUs  Woi^  mm  Owom  stfg 


I.  IH  OEN£BAL  [H  1-13]  p  1202 

A.  Mutual  RighU  and  Jhaie$  Gtnerally  [(  1]  p  1202 

B.  Unskillful  or  Negligent  Use  of  Property  [$$  2-8]  p  1203 

1.  Jetton  for  Damages  [($  2^7]  p  1203 

a.  Blfflit  of  Action      2]  p  1203 

b.  Defenses  [i(  3-4]  p  1204 

(1)  DefecHve  Budding       3]  p  1204 
^  (2)  Due  Can  [i  4]  p  1204 

e.  Pleadinff  and  Proof  [i  5]  p  1206 
d.  Evidfinee  [$  6]  p  1205 
&  Trial  [$  7]  p  1205 

2.  Aetion  to  Enjoin      8]  p  1205 

C.  Wrongful  Use  of  Property  [i$  9-13]  p  1206 

1.  Action  at  Lava        0-12]  p  1206 

a.  Right  of  Action        9-10]  p  1200 

(1)  In  General  [i  0]  p  1206 

(2)  Where  PubUc  Act  Is  Violated  H  10]  p  1207 

b.  Form  of  Action      11]  p  1207 

c  Amount  BecovercAle      12]  p  1207 

2.  Action  to  Enjoin  [(  13]  p  1207 
n.   EKOBOAOHMEKTS        147-25]  p  1207 

A.  What  Constitutes       14]  p  1207 

B.  Bight  of  Adjoining  Owner  [{$  15-25]  p  1208 

1.  In  General  [$  15]  p  1208 

2.  To  Abate  Encroachment  [(  16]  p  1208 
8.  To  Maintain  Action  [H  17-25]  p  1208 

a.  For  Equitable  BeUef      17]  p  1208 

b.  In  Ejectment  and  Trespass  [$  18]  p  1209 

c.  To  Recover  Damages         19-24]  p  1209 

(1)  Right  of  Action  [$  19]  p  1209 

(2)  Defenses  [4  20]  p  1209 

(3)  Evidence  m  21-23]  p  1209 

(a)  Burden  of  Profif      21]  p  1209 

(b)  Admissibility  of  Evidence      22]  p  1209 

(c)  Weight  and  Suf^ciency  of  Evidence      23]  p  1210 

(4)  Measure  of  Damages      24]  p  1210 
a.  Statutory  Remedy      25]  p  1210 

m.  FAXLXmE  TO  REPAIR      26]  p  1210 

IV.  KEEPINO  DAKOEBOUS  THINO  OH  PREBOBES  iU  27-28]  p  1211 

A.  In  General      27]  p  1211 

B.  Water  [J  28]  p  1211 

V.   LATERAL  SUFPOBT        29-75]  p  1212 

A.  Bight  to  Support  [$$  29-35]  p  1212 

L  In  General        29-34]  p  1212 

a.  Land  in  Natural  Condition        29-30]  p  1212 

(1)  Nature  of  Bight       29]  p  1212 

(2)  How  Lost  [$  30]  p  1212 

b.  Land  icith  Buildings  Added  [U  31-34]  p  1213 

(1)  In  General  [$  31]  p  1213 

^2)  When  Buildings  Do  Not  Contribute  to  Injury      32]  p  1213 

(3)  Acquisition  of  Right  to  Support       33-34]  p  1213 

(a)  By  Grant  [%  33]  p  1213 

(b)  By  Prescriptfon  [$  34]  p  1214 
2.  From  Nonad joining  Land       35]  p  1214 

B.  Right  to  Excavate        36-76]  p  1214 

1.  Land  in  Natural  Condition  [H  36-38]  p  1214 
 a.  In  General      36]  p  1214  

•Author  of  "Abduction"  1  C.  J.,  281,  "Fires"  19  Cyc  977,  "Fish  and  Gam  ft"  19  Cyc  98«,  "FOrnlcaMon"  19  Cye  Uil 
Improvemflnts"  22  Cyc  1,  "Informations  In  Civil  Cases"  22  Cyc  716,  "Joint  Tenancy"  28  Cyc  482.  "Llenrf*  3S  Cje 
Tid  Joint  author  of  "Oamlni^*  20  Cyc  873,  "Bailroade"  SS  Cyo  1.  "StTMt  Railroads"  »  Cyc  1*«8»  and  of* 
>  on  the  "Law  of  Agency." 
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b.  Effect  of  Negligence  [♦  37]  p  1215 

c.  Statutory  Provision»  H  38]  p  1215 

2.  Land  with  Buildings  Added  [i^  39-49]  p  1216 

a.  In  General      39]  p  1215 

b.  Duties  of  Respective  Parties  [$$  40-49]  p  1216 

(1>  Of  Excavating  Ovmer        40-47]  p  1216 

(a)  In  General  [$  40]  p  1216- 

(b)  To  Notify  Adjoining  Owner  [${  41-44]  p  1217 

aa.  In  General      41]  p  1217 

bb.  Sufficiency  of  Notice  [$  42]  p  1218 

cc  Effect  of  Nonaction  by  Owner  Notified  m  43-441  p  1218 
(aa)   In  General  [$  43]  p  1218 

(bb)  Bight  of  Excavator  to  Protect  Budding  at  Ovmet's 
Expense      44]  p  1218 
(e)  To  Protect  Adjoining  Buildings        45-47]  p  1218 
aa.  At  Common  Law      45]  p  1218 
bb.  Under  Statute  [$$  46-47]  p  1219 
(aa)  In   General      46]  p  1219 

(bb)  License  to  Enter  Adjoining  Lands      47]  p  1220 
(2)  Of  Adjoining  Owner  [4$  48-49]  p  1220 

(a)  In  General       48]  p  1220 

(b)  After  Notice  of  Intended  Excavation  [$  49]  p  1220 

3.  Liability  of  Excavator  [H  50-57]  p  1221 

a.  Land  in  Natural  Condition      50]  p  1221 

b.  Land  with  Buildings  Added  p  1221 

(ly  In  General  [{  51]  p  1221 

(2)  Under  Agreement  fo  Protect  [5  52]  p  1222 

(3) '  For  Acts  or  Omissions  of  Contractor  [$  53]  p  1222 
«.  Defenses  [U  54-57]  p  1222 

(1)  In  General      54]  p  1222 

(2)  Consent  [J  55]  p  1222 

(3)  Contributory  Negligence      56]  p  1222 

(4)  Defect  in  Building  [$  57]  p  1223 

4.  Action  for  Damages        68-74]  p  1223 

a.  Who  May  Sue  [4  58]  p  1223 

b.  Pleading— Complaint  or  Declaration        59-62]  p  1223 

(1)  Ifi  General  [5  59]  p  1223 

(2)  Alleging  Want  of  Notice  [5  60]  p  1223 

(3)  Alleging  Bemoval       61]  p  1223  '  ^ 

(4)  Alleging  Special  Damages      62]  p  1223 

e.  Issues,  Proof,  and  Variance      63]  p  1223 

d.  Evidence       64r-70]  p  1224 

(1)  Judieial  Notice      64]  p  1224 

(2)  Burden  of  Proof      65]  p  1224 

(3)  AdmissibiUty  Iki  66-69]  p  1224 

(a)  In  General  [%  66]  p  1224  ' 

(b)  Cost  of  Preservation  U  67]  p  1224 

(e)  OuBtom  in  Making  Excavations      68]  p  1224 
(d)  Subsequent  Vaitue  of  Land  [$  69]  p  1224 

(4)  Weight  and  Sufficiency  [$  70]  p. 1224 

c.  Damages  [$  71]  p  1225 

f.  Trial  W  72-73]  p  1226 

(1)  Questions  of  Law  and  Fact      72]  p  1226 

(2)  Instructions  [$  73]  p  1226 

g.  Appeal  and  Error  [5  74]  p  1227 

5.  Action  to  Enjoin  [$  76]  p  1227 

VI.   LIOHT,  Ant,  AND  VIEW  [H  76-87]  p  1227. 

A.  Bight  to  Access  of  Light  and  Air  [$$  76-80]  p  1227 

1.  English  Doctrine  [$  76]  p  1227 

2.  American  Doctrine        77-78]  p  1227 

a.  In  General  [$  77]  p  1227 

b.  Necessary  Light  and  Air      78]  p  1228 

3.  Right  to  View  [$  79]  p  1228 

4.  Bight  to  Privacy  from  Overlooking  Windows  [J  80]  p  1229 

B.  Obstructions        81-87]  p  1229  • 

1.  In  General  [Ml]  P  1229 

2.  Motive  of  Obstruction  [H  82-83]  p  1229 

d.  In  General      82]  p  1229 

b.  Under  Statutes  [$  83]  p  1230 

"^'■'•"'^  Digitized  by  Google 
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3.  Actions  m  84-87]  p  1231 

a.  Who  May  Sue      84]  p  1231 

b.  Form  of  Action  [J  85]  p  1231 

A  Pleading  and  Proof  [$  86]  p  1231 
d.  Trial  [J  87]  p  1231 

Vn.   PESmTTINa  INJUSIOUS  HATTEB  to  pass  TTPON  ABJOININa  LAND  [(  88]  p  1231 
Vm  8X7BJAOEHT  ST7PP0BT  [$  89]  p  1232  ' 
IZ.   TBEES  ON  OK  NEAK  BOUNDABY        90-101]  p  1232 

A.  On  Land  of  One  Adjoining  Owner        90-97]  p  1232 

1.  Ownership  [$$  90-91]  p  1232 

a.  In  General      90]  p  1232 

b.  Of  Fruit  on  Overhanging  Brartchea      91]  p  1232 

'  2.  Remedy  for  Injuries  Resulting  from        92-97]  p  1232 

4.  In  General        92-93]  p  1232 

(1)  Abatement  and  Damages      92]  p  1232 

(2)  Bight  to  Destroy       93]  p  1233 

b.  Intrusion  of  Roots  or  Branches        94r-95]  p  1233 

(1)  Of  Harmless  Trees       94]  p  1233 

(2)  Of  Noxious  Trees  [$  95]  p  1233 

c.  Threatened  Planting  [$  96]  p  1233 

d.  Trimmings  [M7]  p  1233 

B.  On  Boundary  Line  [U  98-101]  p  1233 

1.  Ownership      98]  p  1233 

2.  Injury  to  or  Destruction  of  [f$  99-101]  p  1234 

a.  In  General      99]  p  1234 

b.  Action  for  Damages     100]  p  1234,  ^ 
c  Enjoining  Threatened  Destruction  [$  101]  p  1234 


AdJoInittK  lands,  qiiarrles,  or  wells  see  lUiiM  and 

eralsl27  Cyc  «71. 
Boundaries  see  BovbomImi  [5  Cyc  B24,  943]. 
Care  as  to  persons  on  adJolulne  premises  see  WesllMnos 

lt9  Cyc  4Bt]. 

Danserous  structures  on  land  see  ar«gU#«ae«  [29  Cyc 

4E9  et  seq]. 

Declarations  as  to  boundaries  see  XrldsiLoe  [16  pyc  1236]. 
Division  between  adJolnlngr  owners  of  lands  under  water 

see  Vavlffable  Watsrs  [29  Cyc  866]. 
Easements  see  Basements  [14  Cyc  1144]. 
Establishment  of  drains  see  Brains  [14  Cyc  1024]. 
Fences :  / 

In  general  see  Teao—  [19  Cyc  4811. 

>i  way  see  BaUgoada  [83  Cyc 


AI<mg^rallroad  right  ol 


Nuisance  see  BalMuioes  [29  Cyc  11781. 
Party  wall  see  Party  Wslls  [SO  Cyc  770]. 
RlKhts  and  liabilities  of  abuttlnK  owners  In  streets  see 
Mnnla^al  OorpezttlODa  [28  Cyo  846  et  seq.  1484  et 

eea]> 

Rigbts  of  adjoining  owners  as  to  construction  of  tele- 
graph or  telephone  system  see  Telegraplis  and  Tele- 
plMBes  [37  Cyc  1629,  1642]. 
Springs,  subterranean  and  aurftMe  watera  see  Watan 


[40  Cyo  626]. 
Use  of  steam  on  adjoining  premises  see 

12611. 

Work  of  IndMiendent  contractor 
[26  Cyo  1646  et  seq]. 


[IC  Cyo 


L  IN  aENEBAL 


1]  A.  Ifntnal  Bights  and  DntlN  OaseraUy- 

The  mutual  rights,  duties,  and  liabilities  of  adjoining 
landowners  are  dependent  on  the  principle  expressed 
by  the  maxim,  Sic  ntere  tuo  at  atienum  iion  bedas, 
vhidi  requires  one  to  enjoy  his  property  in  such  a 
manner  as  not  to  injure  that  of  another;  bnt  the 
application  of  this  principle  is  to  be  limited  so  as 
Blrchfleld.  16 


not  to  restrain  an  owner  of  properly  from  reason- 
able and  prudent  use  and  enjoyment  of  it.  It  is 
therefore  a  general  rule  of  law  that  every  owner  of 
land  has  absolute  dominion  over  it  and  may  make 
any  reasonable  use  of  it  be  sees  fit,  and  if  injuries 
result  to  adjoining  land  by  such  use  it  is  *^ftmnnm 
absque  injaria.*^ 


1.  Cal. — Stewart  v. 
Cal.  A.  878,  114  P  999. 

Ind. — Niagara  Oil  Co.  v.  Jackson, 
(A.)  91  NB  826. 

Ky. — Jenkins  v.  Louisville  Home 
Tel.  Co.,  120  SW  276,  277,  22  I^RANS 
1167  tclt  Cyc]. 

— Froellcher  v.  Oswald  Iron 
Works,  111  La.  705,  86  S  821,  64  LRA 
SZ8. 

Mo. — Thompson  v.  Chicago,  etc,  R. 
Co.,  13T  Mo.  A.  62,  119  SW  609. 

N.  H.— Elliott  V.  Mason,  76  N.  H. 
229,  81  A  701,  37  LRAN8  867. 

N.  y.— RadcUfr  V.  Brooklyn,  4  N.  T. 
196,  68  AmD  867;  Bleak  v.  Runde,  78 
Ulsc.  868,  138  NTS  418. 

Tenn. — McOorkle  v.  Drlskell.  (Ch. 
A.>  80  SW  172. 

Tex. — Gulf,  etc.,.  R.  Co.  v.  Oakes,  94 
Tex.  166,  68  SW  999,  86  AmSR  885. 
68  LRA  293;  Teel  v.  Rio  Bravo  Oil 
Co.,  (Civ.  A.)  104  SW  420. 

Va. — Plsher  v.  Seaboard  Air  Line  R. 
Co.,  102  Va.  863,  46  SB  881,  1  AnnCas 
e22. 

Wash. — Jones  v.  Wllllama,  6t  Wash. 
888.  10«  P  188. 
Wya — Live  Stoek  Co.  v.  Hcnqnam, 


14  Wyo.  209,  228,  88  P  3S4,  8  LRANS 
733  [clt  Cyc]. 

Bng. — RylandB  v.  Fletcher,  L.  R. 
8  H.  L.  380,  1  EJRC  236  [aff  L.  R.  1 
Exch.  266];  Hurdman  v.  North  Bast- 
em  R.  Co»  8  C.  P.  D.  168;  Smith  v. 
Kenrlck,  T  C.  B.  616.  62  BCL  516. 
187  Reprint  206;  Balrd  v.  WilllamsoD. 
16  C.  B.  N.  S.  ^76,  109  BCL  STi  148 
Reprint  881;  Acton  v.  Blundell,  11  L. 
J.  &eh.  289. 

Bach  of  two  adjoining  landowners 
"has  definite  rights  to  the  use  and 
enjoyment  of  hie  property,  and  each 
must  concede  something  for  the  pres- 
ervation of  the  other.  Where  conflict 
Is  irreconcilable,  right  to  uRe  one's 
own  must  prevail,  but  the  owner  may 
do  so  without  compensation  only 
where  the  resulting  damage  In  not 
avoidable  at  all,  or  where  the  expense 
of  obviating  it  would  be  practically 
prohibitory."  Per  Orlady,  J.,  In  Wahl 
V,  Vetter,  88  Pa.  Super.  284,  237.  The 
respective  duties  which  adjoining  pro~ 
prletors  In  a  town,  mutually  Improv- 
ing their  property,  owe  to  one  another, 
are  those  only  which  the  requirements 
of  good  neighborhood  in  saoh  a  town 
would  impose,  that  Is,  each  must  use 


due  care  and  prudence  to  protect  his 
neighbor,  but  is  not  bound  at  all 
events  and  under  all  olreumatanoes  to 
protect  him;  and  any  Ininry  that  may 
result  notwithstanding  the  observa- 
tion of  proper  caution  must  be  deemed 
Incident  to  the  ownership  of  town 
property,  and  can  give  no  right  of 
action,  and  Injuries  from  eztraordf- 
nary  or  accidental  circumstances  for 
whfch  no  one  is  In  fault  must  be  left 
to  be  heme  by  those  on  whom  they 
fall.  Underwood  v.  Waldron,  IS  Mich. 
283. 

[a]  SaaiBum  ahatna  fatjnxla  see 

Actions  !■  66-64. 

[b]  The  mle  stated  la  the  test  has 

been  applied  (1)  to  injuries  resulting 
from  building  negro  tenements  ad- 
joining residential  property  (Falloon 
v.  Schilling,  29  Kan.  892,  44  AmR 
642);  <2)  building  operations  (Leav- 
enworth Lodge  No.  2  v.  Byei^  64  Kan. 
828,  88  P  261;  Appleton  v.  Pollerton. 
1  Gray  <Hass.)  186):  <3>  cutting  an 
embankment  (Koch  v.  Delaware,  etc. 
R.  Co.,  68  N.  J.  L.  266,  81  A  284): 
(4)  excavaUng  in  a  highway  (Wll- 
llama v.  Kenney,  14  Barti.  (N.  T.' 
889);  (6)  explosion  of  steam  bolt 
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§§  1-2] 


ADJOINING  LANDOWNERS 


[1 C.  J.]  1203 


Tho  tart  as  to  whether  a  particular  use  of  the 
premiaes  is  a  reasonable  one  is  whether  or  not  it 
IS  such  a  Qse  as,  under  the  oirenmstanees,  an  ordi- 
nary man  would  make  of  his  premises/  taking  into 
eonsideration  the  importance  of  the  use  to  the  owner 
as  well  as  the  extent  of  the  damage  to  be  inflicted 
upon  his  neighbor/  and  if  he  uses  ordinary  care 
therein  to  prevent  nnneceesary  injury  to  adjoining 
landowners  the  fact  that  the  use  is  one  which  wiU 
inevitably  produce  injury  to  such  adjoining  owners 

(MarshaU  T.  Welwood.  S8  N.  J.  L.  839. 
20  AmR  S94;  Liomo  v.  Buchanan,  51 
N.  T.  47«.  10  AmR  «3S:  L<«e«  v.  Bara^ 
■toga  Paper  Co..  43  HowPr  (N.  T.) 
SS5);  (4)  laudBllde  caused  by  exca- 
vating a  hill  (Qardner  v.  Heartt,  S 
Barb.  (N.  T.)  165);  (7)  lawful  acts  of 
third  persona  (McLauchlln  Char- 
lotte. «tc.,  R.  Co..  89  8.  C  lo  688): 
(8)  maintaining  a  fence  which  causes 
snow  to  accumulate  on  adjoining  land 
<CarBon  v.  Western  R  Ca,  8  Gray 
(Mass.)  423);  (9)  malntatolnff  shade 
trees  (Bliss  v.  Ban,  99  Mass.  B»7) ;  (10 ) 
maintaining  a  wharf  which  Induced 
vessels  to  pass  over  or  lie  upon  ad- 
jacent flats  (QerrlBh  v.  Union  Wharf, 
26  Me.  384,  46  AmD  568);  (II)  ob- 
structing* flow  of  surface  -water  (Beard 
V.  Murphy,  37  Vt.  99,  86  AmD  «9S); 
(12>  operatlDtr  a  mine  (Smith  v-  Ken- 
rick,  7  C.  B.  616,  68  ECL.  515,  1S7  Re- 

grlnt  205:  Balrd  v.  WtlliamBon.  IB 
.  B.  N.  8.  876,  109  BCL  876.  148  Re- 
print 831;  Partridge  v.  Scott,  1  K.  & 
H.  31;  Acton  T.  Blundell.  18  L.  J. 
Gxch.  289);  (13)  protecting  against 
Inundation  (Mallhot  v.  Push,  30  La. 
Ann.  1359;  UcBryan  v.  Canadian  Pac. 
R.  Co.,  89  Can.  8.  C.  869);  (14)  pulllnB 
down  a  house  or  walMStone  t.  Hunt, 
94  Mo.  476,  7  8W  431;  Peyton  v.  Lon- 
don. 9  B.  &  C.  725.  17  ECL  824,  109 
Reprint  289;  C!hadwlclc  v.  Trowen  6 
Blnie.  N.  Cas.  1,  87  ECL  477.  188  Re- 
print 1  [rev  3  Blag.  N.  Caa.  834,  82 
ECL  160.  132  Reprint  439];  (15)  set- 
ting  Are  (Clark  v.  Foot,  8  Johns.  (N. 
T.>  421):  <16)  UBinr, machinery  for 
public  Improvement  (Lester  v.  New 
York,  79  Hun  479.  29  NTS  1000);  (17) 
vibrations  from  rasslng'  trains  (Lewis 
V.  Mt.  Adams,  etc..  Inclined  Plane  R. 
Co.,  7  Oh.  Dec  (Reprint)  566,  S  Clno 
LBnl  1007) ;  (18)  srecting  a  telephone 
pole  near  a  house  whereby  burrlars 
entered  the  same  (Jenkins  v.  Louls- 
vlllo  Home  Tel.  Co..  (Ky.)  120  SW 
27«,  »  LRANS  1167>:  (19)  hamrter- 
InpT  while  reconstructlns  bulldlnir,  un- 
leits  such  hammering  Is  excessive 
(Bleak  V.  Runde.  78  Misc.  858.  188 
NTS  418). 

Id  Vhm  evftbuwr  aanonuwa,  ln«m- 
Tonlnesi  and  dirt  reBultbff  ttmm  Che 
«r*etlen  of  a  Iralldliiff  cannot  be  re- 
covered for  by  the  owner  of  an  ad- 
tolnlng'  bulldluK.  Swisher  v.  SIpps.  19 
Fa.  Super.  48. 

[d]  M  iujuietioii  wm  not  lie  to 
restrain  a  landowner  from  erecting  a 
wall  on  his  ground  because  the  foun- 
dation thereof  Is  higher  than  plaln- 
tifTs  adjoining  building  and  there  Is 
danger  that.  If  plaintiff  removes  his 
wall  to  rebuild,  defendant's  wall  may 
fall.  Graves  V.  Mattlson,  67  Vt.  680, 
32  A  498. 

[e]  Troslstdty  of  1ralUlnr< — A  lot 
owner  cannot  recover  of  an  adjoining 
owner  for  an  alleged  increase  of  dan- 
ger by  fire  from  the  proximity  of  a 
building  erected  by  the  latter  on  his 
adjoining  lot.  Ray  v.  Sweeney,  14 
Bush  <Ky.)  1,  89  AmR  888. 

tf]  BUrtar'— <1)  Where  adjoin- 
ing lots  are  situated  on  the  same  stra- 
tum of  rock,  either  owner  may  do 
necessary  blasting  on  his  premises  by 
the  usual  means,  and  neither  obtains 
any  right  over  the  other  by  being  the 
flrst  BO  to  do  (De  Carvajal  v.  Young 
Hen's  Christian  Abboc.  37  Misc.  727, 
76  NTS  474).  (2>  and  if  the  blasting  Is 
eairled  on  in  a  reasonable  manner, 
no  recovery  can  be  had  for  injuries 


inused  thereby  to  adjoining  propOTty 
(Booth     Rome,  etc,  R.  Co..  140  N.  T. 


267,  85  NE  692,  37  AmSR  552.  24 
LRA  105;  Tucker  v.  Mack  Pav.  Co., 
•1  Afp.  DIV.  831.  70  NTS  688:  N^ell 
v.  WoolfoUc,  »l.Hun  211,  36  NTS 
327).  See  Railroads  [88  Cyo  363]. 

iKl  naplsartlng-of  BeMwaagra— 
OB  &•  xUfit  of  way  of  a  xaUroad 
etnttpaay.  Tor  the  preservation  of  Its 
embankment,  being  not  in  itself  un- 
lawful, the  company  Is  not  liable  to 
an  adjoining  owner  for  Injuries  to 
his  land  caused  by  the  spreading  of 
the  grass  thereto.  In  the  absence  of  a 
showing  of  negligence  on  the  part  of 
■the  company  or  that  It  was  an  unjus- 
tifiable use  of  its  property,  since  it 
does  not  become  absolutely  liable  for 
the  mere  spreading  of  thekrass.  Oulf, 
etc.,  R.  Co.  V.  Oakee,  94  Tex.  155,  58 
SW  999.  86  AmSR  836,  52  LRA  298 
and  note. 

[h]  The  pvzpoM  or  motive  of  a 
laadowner  la  •rooUag'  feaoes  on  his 
land  Is  immaterial  on  the  question  of 
his  liability  to  an  adjoining  land- 
owner by  reason  of  the  erection  of 
such  fences,  so  long  as  their  erection 
la  lawful,  and  does  not  tnyade  or  In- 
terfere with  some  right  of  the  adjoin- 
ing owner.  Anthony  Wilkinson  Live 
Stock  Co.  V.  McHquam,  14  Wyo.  209, 
83  P  364,  3  LRANS  733  and  note. 

[1]  Drlvlag  a  iwarm  of  loonsts 
from  Us  land  In  the  direction  of  the 
cultivated  fletds  of  an  adjoining  land- 
owner la  a  matter  of  self-protection 
and  does  not  render  the  flrst  owner 
responsible  for  the  consequences. 
Greyvensteyn  v.  Hattlngh,  [1911]  A. 
C.  855,  21  Ann<7as  648  and  note. 

[J]  Ohanflaff  hOBac^-Damages  to 
an  adjoining  owner,  caused  without 
negligence  by  an  owner  changing  his 
own  house,  are  not  recoverable.  In  the 
absence  of  some  unlawful  act  or  ac- 
tual trespass  upon  the  adjoining  own- 
er's premises.  Bleak  v.  Runde,  78 
Misc  868.  188  NTS  413. 

X  Hsinlin  v.  Blankenberg,  73  N. 
H.  2587  60  A  1010;  Gulf,  etc^  R.  Co. 
V.  Cakes,  94  Tex.  155,  68  SW  989,  86 
AmSR  835,  52  LRA  293. 

[a]  The  twrt  as  to  permissible  use 
of,  or  action  uiwn,  one's  own  land  is 
not  whether  the  use  causes  Injury  to 
a  neighbor's  property,  or  that  the  in- 
Jury  was  the  natural  consequence,  or 
that  the  act  Is  in  the  nature  of  a  nui- 
sance, but  is  aa  to  whether  the  act 
or  use  Is  a  reasonable  exercise  of  the 
dominion  which  tho  owner,  by  virtue 
of  his  ownership,  has  over  his  prop- 
erty, having  regard  to  all  the  inter- 
ests affected,  his  own  and  his  neigh- 
bor's and  also  having  In  view  public 
policy.  Booth  v.  Rome,  etc.,  R.  Co., 
140  N.  T.  267,  36  NE  692,  87  AmSR 
552,  24  LRA  105;  Tucker  v.  Mack  Par. 
Co..  61  App.  Div.  1E21,  70  NTS  688. 

[bl  A  US*  of  one's  property  for 
proflt  whloh  pxaotloal^  oonflsoates  or 
assteoys  him  adjolmaf  aslgliboz's 
propsrty,  where  the  Injury  can  be 

fireventea  at  an  Inconsiderable  cost, 
e  not  a  reascmable  use.  Niagara  Oil 
Co.  v.  Jackson.  (Ind.  A)  91  NE  826. 

3.  Gulf,  etc.  R.  Co.  v.  Oakes,  94 
Tex.  165.  160.  58  SW  999.  86  AmSR 
836,  S2  LRA  293  (where  Williams,  A. 
J.,  said:  "Since  the  owner  may  use 
his  land  as  he  chooses.  If  he  does  not 
violate  any  law.  and  Is  not  to  be  sub- 
stantially deprived  of  its  use  or  of 
the  ordinary  pursuit  of  his  own  Inter- 
ests, but,  at  the  same  time,  is  required 
In  its  use  to  avoid  Injury  to  another. 
It  at  once  follows  that  he  m^y  be 
required  to  forego  a  particular  use 


dora  not  necessarily  make  it  n^ligence.*  ' 

[(2]  B.  UnskiUfQl  or  Negligent  Use  of  Prop- 
er^— 1.  Action  for  Damages — a.  Bight  of  Action. 
The  general  rule  of  law  jnst  stated  is  subject,  how- 
ever, to  the  qualification  that  if  a  landowner  him- 
self, or  another  by  his  procurement  o^  permission,  in 
doing  a  lawful  act  on  his  own  land,  which  involves 
danger  to  the  adjoining  property,  does  it  so  unskill- 
fully  or  negligently  as  to  occasion  damage  thereto, 
he  will  be  answerable  to  the  owner  of  such  property/ 

when  It  Is  not  essential  to  the  sub- 
stantial enjoyment  of  bis  property 
and  is  fraught  with  unreasonable  loss 
to  his  neighbor.  Oa  the  other  hand, 
the  particular  use  may  be  so  Impor- 
tant to  the ,  owner  and  the  lows  or 
Inconvenience  to  his  nelghbiH-  eo 
slight,  compared  to  his,  were  he  for- 
bidden to  BO  employ  his  property,  that 
It  would  be  unreasonable  and  unjust 
to  impose  such  a  restriction.  In  such 
cases.  It  is  evident  that  all  of  the 
circumstances  of  the  situation  must 
be  taken  into  consideration,  the  im- 
portance of  the  use  to  the  owner  as 
well  as  the  extent  of  the  damage  to 
be  inflicted  upon  his  neighbor,  and  the 
rights  of  the  parties  are  to  be  ad- 

{UBted  in  a  practical  way.  the  question 
lelng  whether  or  not  the  proposed  use 
is  a  reasonable  one  under  au  the  cir- 
cumstances"). 

4.  Stewart  v.  Blrohfleld.  16  Cal.  A. 
378,  114  P  999  (holding  that  the  fact 
that  defendant  cleared  his  land  of 
brush,  and  wind  thereafter  blew  sand 
therefrom  on  to  plalntifTs  land,  which 
would  not  have  been  bo  carried  had 
tho  brush  been  allowed  to  remain  or 
If  the  ground  had  been  Irrigated, 
shows  no  cause  of  action). 

8.  Ind. — Niagara  Oil  Co.  v.  Jack- 
son, (A)  91  NE  825;  St.  Joseph  Ice 
Co.  V.  Bertch,  S3  Ind.  A.  491,  71  NE  56. 

La. — Egan  v.  Hotel  Grunewald  Co., 
129  La-  163,  55  S  750. 

Mo.-^Larson  v.- Metropolitan  St.  R. 
Co.,  110  Mo.  234,  19  SW  416,  33  AmSR 
439  and  bote,  16  LRA  S30;  Stone  v. 
Hunt.  94  Mo.  475,  7  SW  481;  Sandy  V. 
St.  Joseph,  142  Mo.  A.  330,  126  SW 
089;  Thompson  v.  Chicago,  etc..  R  Co., 
137  Mo.  A.  82.  119  SW  ^ 09. 

N.  Y.— RadcMff  v.  Brooklyn,  4  N.  T. 
196,  S3  AmD  357;  McClelland  v.  Baum, 
91  NTS  719. 
Pa. — Swisher  v.  SIpps,  19  Pa.  Super. 

48^   

W.  Va. — Walker  v.  Strosnlder,  87 
W.  Va.  39,  67  8B  1087. 

Eng. — Rylands  v.  Fletcher,  L.  R.  I 
H.  L.  330;  X^mbert  v.  Bessey,  T. 
Raym.  421.  467.  83  Reprint  220,  244. 

B.  C. — Crewe  v.  Mottershaw,  9  B.  C. 
246. 

,Ont. — Bnarr  v.  Curling,  etc.,  Co.,  1 
Ont.  102.  See  also  Foster  v.  Light 
Od.,  9  OntWR  590. 

[a]  Uabllity  resultlag'  from  nn- 
skulfnl  or  nagug ent  use  of  adjoining 
property  has  been  held  to  attach  in 
cases  of  (1)  alteration  of  a  building 
(Leavenworth  XK>dge  No.  2  v.  Byera,  64 
Kan.  323,  38  P  261);  (2)  building 
against  a  wall  (Bonquols  v.  Montele- 
one,  47  La.  Ann.  814,  17  S  305);  (3) 
connecting  drain  with  tidewater 
(Sturges  V.  Society  for  Promotion  of 
'Theological  Education.  130  Mass.  414, 
39  AmR  463;  Hawkesworth  v.  Thomp- 
son, 98  Mass.  77,  93  AmD  137):  (4) 
const  ruction  of  wall  (Oorham  v. 
Gross,  12S  Mass.  232.  28  AmR  224; 
Neumann  v.  Oreenleaf  Real  Bet.  Co.. 
73  Mo.  A.  826;  JarvlSxV.  Baxter.  68 
N.  T.  Super.  109):  <6}  defective  con- 
struction of  railway  embankment 
(Brine  v.  Great  Western  R.  Co.,  2  B. 
&  8.  402,  110  ECL  402,  121  Reprint 
1123);  (6)  digging  pit  on  boundary 
(Mayhew  v.  Bums.  103  Ind.  328.  2  NB 
793);  (7)  failure  to  guard  against 
street  water  after  removal  of  Bide- 
walk.  curb,  and  gutter,  to  facilitate 
building  operations  (Mairs  v.  Manhat- 
tan Real  Est.  Assoc.,  47  N.  T.  Super. 
31);  (8)  landslide  caused  by  imder- 
mlnlng  a  hill  (aardnec  v.  HearH,  2 
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or  to  the  occupant  .thereof,  for  all  damage  occasioned 
by  such  unskillful  or  negligent  use  of  his  property," 
as  where  th6  damage  is  caused  by  unskillful  or  negli- 
gent blasting.' 

Where  a  landowner  raises  the  level  of  his  land 
above  that  of  the  adjoining  land  he  must  take  care 
to  see  that  there  is  a  proper  retaining  wall  sufficient 
to  keep  the  earth  from  encroaching  on.hia  neighbor's 
land  ;^  and  if  1^  reason  of  his  failure  to  build  a 
proper  retaining  wall  dirt  is  thrown  on  adjoining 
property,  he  is  liable  for  any  resulting  injury.' 

If  tile  uagligent  or  unBldllfnl  act  is  done  by  a 
contactor,  the  usual  rules  relating  to  independent 
contractors  apply  i^**  and  if  the  owner  has  retained  no 
control  over  the  work  and  has  not  interfered  there- 
with, and  the  work  is  lawful  and  necessary  for  the 
enjoyment  of  his  property,  he  is  not  liable  for  result- 
ing injuries  in  the  absence  of  a  statute  binding  him 
to  pei^orm  the  work  efficiently.^^  He  may  be  liable, 
however,  where  the  work  in  itself  is  necessarily  in- 


jurious,'^ or  where  he  fails  to  ubA  proper  precautions 
to  see  that  the  work  is  done  in  a  careful  and  skillful 
manner,^'  in  which  cases  the  contractor  himself  is 
also  liable  for  resulting  injuries  to  adjoining 
premises.^* 

[$  3] .  b.  Defenses— (1)  Defective  Bnilding.  It 

is  no  defense  to  an  action  for  negligently  injuring 
an  adjoining  building  that  the  buildhig  was  imper- 
fectly constructed,"  or  t^t  it  had  been  condemned 
by  municipal  authority/' 

[i  4]  (2)  Dae  Care.  It  is  no  defense  to  an  action 
for  injuries  caused  by  blasting  that  proper  precau- 
tions were  taken  to  prevent  the  resultant  injuria  if 
the  stone  or  other  material  blasted  falls  upon  the 
premises  of  the  adjoining  owner,''  or  for  injuries 
caused  by  -a  falling  wall  or  chimney  that  defendant 
was'advised  and  believed  that  it  was  safe,"  althoi^h 
in  such  a  case  an.act  of  Ood  will  protect  faim  from 
liability,  but  he  must  prove  facta  bri&gii^  the  cause 
of  injury  within  that  term,*" 


Barb.  (N.  T.)  165);  (9)  setting  fires 
(Tubervil  v.  Stamp.  1  Salk.  13,  91 
Reprint  13);  (10)  taking  down  walls 
(Walters  v.  Pfeil.  M.  &  M.  362,  22 
ECL  S44>;  (11)  washing  soU  on  ad- 

folnlnff  land  (American  Security,  etc.. 
:o.  V.  Lyon,  21  A^p.  (D.  C.)  122); 

(12)  tearlns  down  adjoinlns'  buildings 
(McClelland  v.  Baum,  91NTS  719); 

(13)  erecting  a  stack  of  ovens  so  In- 
securely that  It  fell  on  an  adjoining 
house  (Seabrook  v.  Hecker,  27  N.  T. 
Super.  344);  (14)  falling,  after  notice, 
to  prevent  snow  sliding  from  roof  on 
and  against  adjoining  premises  (Bish- 
op V.  Readsboro  Chair  Mfg.  Co.,  85  Vt. 
141,  SI  A  464.  36  LRANS  1171  and 
note). 

[b]  natkfl  for  ItaSKUng, — An  ad- 
joining landowner  must  use  all  rea- 
sonable care  and  caution  in  providing 
plans  and  specifications  for  a  building 
to  the  end  that  when  constructed  In  ac- 
cordance therewith  it  will  not  be  dan- 
gerous to  another's  property.  Lan- 
caster V.  Connecticut  Mat.  L.  Ins,  Co., 
92  Mo.  460,  6  SW  23,  1  AmSR  739. 

[c]  The  negUgent  oonstrnotion  of 
a  hayxlak  on  the  extremity  of  his  land 
by  the  owner,  whereby  spontaneous 
ignition  occurs  and  destroys  an 
adjoining  cottage,  renders  the  owner 
liable  therefor.  Vaughan  v.  Menlove, 
8  Bing.  N.  Cas.  468,  32  SCL  219,  132 
Reprint  490,  18  ERC  716. 

.  [d]  PilTat*  aulsaao*. — A  house 
built  in  such  a  way  and  of  such  poor 
material  that  It  is  likely  to  fall  and 
injure  adjoining  property  Is  a  private 
nuisance,  and  damages  are  recover- 
able wnere  It  does  so  fall.  Jarvls  v. 
Baxter,  62  N.  T.  Super.  109. 

[el  OUnutey  or  wall. — If  a  persdh 
builds  and  maintains  upon  his  prem- 
ises a  chimney  or  wall  so  that.  If  It 
falls,  It  will  fall  upon  and  Injure  the 
adjoining  premises,  he  is  bound.  In 
the  exercise  of  proper  care,  to  con- 
struct It  so  that  ft  will  withstand  any 
gales  which  experience  shows  are  rea- 
sonably to  be  anticipated  In  that  lo- 
cality, and  he  Is  liable  for  injuries 
caused  by  the  neglect  of  his  obliga- 
tion In  this  respect.  Cork  v.  Blossom. 
162  Mass.  330.  38  NE  496,  44  AmSR 
362,  26  LRA  266;  Schroeder  V.  I.  O. 
O.  v.  Lodge  No.  188,  92  Nebr.  660, 
139  NW  22L 

[f]  raiag  Iwn'bM.—A  landowner, 
"while  entitled  to  pile  lumber  on  his 
own  land.  Is  bound  to  so  pile  or  se- 
cure it  as  to  guard  against  its  being 
blown  on  to  or  against  adjoining  prop- 
erty, and  If  he  is  guilty  of  negligence 
In  this  respect  he  Is  liable  for  the 
resulting  injury.  Bishop  v.  Reads- 
boro Chair  Mfg.  Co..  85  Vt.  141.  81  A 
454,  36  LRANS  1171  and  note. 

[g1  ^hor  paTformed  by  busband 
of  owner  in  repairing  premises  injured 
as  an  element  of  damages  see  Bishop 
V.  Readsboro  Chair  Mfg.  Co..  86  Vt. 
141,  81  A  464,  36  LRANS  117L 

6.   St.  Joseph  Ice  Co.  v.  BertCh,  88 


Ind.  A.  491,  71  NE  66;  Hardrop  v. 
Gallagher,  2  E.  D.  Smith  (N.  T.)  523; 
Gourdler  v.  Cormack,  2  E.  D.  Smith 
(N.  TJ  200. 

7.  Probst  V.  Hinesley.  (Ky.)  117 
SW  389;  Louisville,  etc..  R.  Co.  v. 
Bonhayo.  94  Ky.  67,  21  SW  626,  14 
KyL  737;  Scott  v.  Bi^.  3  Md.  481; 
Booth  V.  Rome/ etc,  R.  Co.,  140  N.  Y. 
267,  36  NE  592,  37  AxnSR  662,  24  LRA 
lOS;  Tremaln  v.  Cohoes  Co.,  2  N.  T. 
163.  61  AmD  284;  Hay  y.  Cohoes  Co., 
2  N.  T.  159,  51  AmD  279;  Hill  v. 
Schneider,  13  App.  Dlv.  299,  43  NTS 
1,  4  NTAnnCas  70;»NeweU  v.  Wool- 
folk.  91  Hun  211,  36  NTS  327;  Morgan 
V.  Bowes,  62  Hun  623,  17  NTS  22;  Ste- 
venson V.  Puccl,  82  Misc.  464,  66  NTS 
712;  Benken  v.  Canavan,  17  Misc.  392, 
39  NYS  1078;  Carman  v.  SteubenvUle, 
etc.,  R.  Co..  4  Oh.  St.  899.  See  also 
infra  !  9. 

[a]  All  psrsons  •ngagvd  In  sndh 
blasnnff  ar*  Joint  tort-zMSors  so  that 
an  action  therefor  is  properly  brought 
against  a  defendant  who  was  In  charge 
or  the  work,  although  he  was  acting 
as  a  volunteer  superintendent  for  the 
contractor.  Page  v.  Dempsey,  184  N. 
T.  245,  77  NE  9  [rev  99  App.  Div.  162, 
90  NYS  1019], 

8.  Abrey  v.  Detroit,  127  Mtch.  874, 
"86  NW  785. 

[a]  Oontrllratioa  to  support  sm- 
haukmuLt. — ^Where  an  owner  of  land 
abutting  on  a  street  fills  his  entire  lot 
up  to  the  grade  of  the  street,  which 
makes  It  four  feet  higher  than  the 
adjoining  lot,  the  adjoining  owner 
cannot  be  compelled  to  contribute  one 
half  the  expense  of  supporting  the  em- 
bankment. Fisher  v.  Green,  1  Fhlla. 
(Pa.)  382. 

9.  American  Security,  etc,  Co.  v. 
Lyon,  21  App.  (D.  C.)  22;  Abrey  v, 
Detroit,  127^  Mich.  374,  86  NW  785; 
Hummell  v.  Seventh  St.  Terrace  Co., 
20  Or.  401,  26  P  277;  McKnlght  v. 
Denny,  198  Pa.  323,  47  A  970. 

[a]  If  two  psrsons  own  adjoining 
lots  which  Ue  hslow  the  nads  of  the 
stTMt  on  which  they  fronx,  and  either 
wishes  to  grade  his  lot  up  to  the 
street,  he  must  build  a  wall  on  his 
own  ground,  or  In  some  other  way 
keep  the  dirt  within  his  own  line.  He 
cannot  so  fill  up  his  Own  lot  as  to  let 
the  earth  pass  over  his  line  on  the 
lot  of  his  neighbor;  and  If  the  latter 
has  built  a  wall  and  erected  a  house 
within  his  own  line  the  former  Is  not 
at  liberty  either  to  build  to  hts  neigh- 
bor's wall,  or  to  throw  earth  against 
It  so  as  to  spring  It  out  of  line,  or  to 
do  It  any  other  Injury,  and  if  he  does 
BO  he  is  responsible  in  damages.  If 
plalntifTs  house  was  built  of  Improper 
materials,  and  the  Injury  to  the  walls 
resulted  iron)  that  cause,  plaintiff  can- 
not recover  for  that  Injury.  In  other 
words.  If  the  Injury  to  the  walls  was 
not  caused  by  defendant  heaping  up 
the  earth  against  them,  he  cannot  re- 
cover for  that  Injury,  but  still  plain- 


tiff would  be  entitled  to  recover  nomi- 
nal damages,  at  least,  if  defendant 
covered  up  for  several  feet  the  small 
strip  of  ground  between  his  line  and 
the  wall  of  his  house.  Hutchinson  v. 
Schlmmelfeder,  40  Pa.  896.  80  AmD 
588. 

10.  See  Master  and  Servant  [26 
Cyo  1646  et  seql. 

11.  Besg  v.  ParsoDS,  156  N.  Y.  109, 
60  NB  967r66  AmSR  642,  41  LRA  391; 
French  v.  Vlx.  143  N.  Y.  90.  37  NE 
612  [air  21  NYS  1016,  30  AbbNCas 
1581  (where  the  same  principle  was 
applied  to  the  Jiablllty  of  a  contrac- 
tor who  had  sublet  the  work);  Roe- 
mer  v.  Striker,  142  N.  Y.  134,  86  NE 
808:  Gourdler  v.  Cormack,  2  R  D. 
Smith  (N.  Y.)  254;  Edmnndson  v. 
Pittsburgh,  etc,  R.  Co.,  Ill  Pa.  316, 
2  A  404. 

[a]  BTldeaoe  that  a  partr  gave 
orders  concerning  and  superintended 
blasting  operations  Is  sufficient  prima 
facie  to  charge  him  with  liability  few- 
damage  therefrom,  without  proof  re- 
specting the  capacity  in  which  he 
acted.  Hardrop  v.  Galluher,  2  EL  D. 
Smith  (N.  T.)  623. 

13.  Gourdler  v.  Cormack.  2  R  D. 
Smith  (N.  Y.)  264. 

13.  Bohrer  v.  Dlenhart  Harness 
Co.;  (Ind.  A.)  46  NE  668;  Brannock  v. 
Elmore.  114  Mo.  65.  21  SW  451  (where 
it  appeared  that  the  owner  was  aware 
of  a  custom  of  the  contractors  to  dis- 
regard a  city  ordinance  requiring  cer- 
tain precautions  to  be  taken). 

14.  Egan  v.  Hotel  Grunewald  Co- 
129  La.  163.  56  S  750  (holding  that  the 
contractor  who  does  the  work  is  liable 
in  solido  with  the  owner,  when  they 
are  joint  tort-feasors).  See  also  Mas- 
ter and  Servant  [26  Cyo  1646  et  seq]. 

[a]  A  oontnwtor  who  zemoves 
brmoM  supporting  adjoining  premises 
during  excavation,  or  has  Knowledge 
of  their  removal.  Is  liable  for  Injury 
to  sucsh  adjoining  premises  resulting 
from  such  removal.  Hedstrom  v. 
Union  TruBt  Co.,  7  Cal.  A.  278,  94  P 
886 

16b  McPfaUUps  V.  Llvesey,  11  EyL 
898 

10.  Bonquols  v.  Monteleone,  47  La. 
Ann.  S14,  17  8  80S. 

17.  Scott  V.  Bay.  8  Hd.  481. 

18.  Cork  V.  Blossom,  162  Mass.  33P, 
38  NE  495,  44  AmSR  868,  26  LRA  21^6 
(chimney  pronounced  safe  by  experi- 
enced mason);  Teepen  v.  Taylor,  lit 
Mo.  A.  282.  124  SW  1062. 

19.  Teepen  v.  Taylor,  141  Mo.  A 
282,  124  BW  1062. 

[a]  However,  where  boards  were 
blown  from  defendant's  lumber  piles 
on  its  adjoining  property  on  to  and 
against  plaintiffs  house,  breaking  the 
windows  and  otherwise  injuring  tbe 
same,  and  the  wind,  although  nigh, 
was  not  unprecedented,  defendant 
was  not  relieved  from  liability  on  the 
theory  that  the'  Injury  resulted  from 
an  act  of  God.  Bishop  v.  Xteadsbim) 
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^$5]  c.  Pleading  and  Proof.  The  complaint  in 
an  action  for  damages  caused  by  negligence  on  ad- 
joining premises  need  not  negative  negligence  of 
defendant's  tenants  as  the  proximate  cause  of  the 
injury,  as  that  is  a  matter  of  defense,"  but  it  should 
allege  negligence  on  the  part  of  defendant.^ 

A  plea  of  contributory  ne^gence  interposed  as  a 
defense  in  such  an  action  should  make  a  definite 
statement  of  facts  as  to  what  precaution  and  meas- 
ures plaintiff  as  a  reasonably  prudent  and  eautiooa 
man  should  have  taken.'' 

The  issnes,  proof,  and  variance  in  such  an  action 
are  controlled  by  the  rules  governing  issues,  proof, 
and  variance  in  civil  actions  generally.^ 
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6]  d.  Hvidence.  Questions  relating  to  the  evi- 
dence in  an  action  by  a  landowner  for  damages 
caused  by  negligence  of  an  adjoining  owner  are  con- 
trolled by  the  rules  of  evidence  applicable  in  oiyil 
cases  generally.'* 

[$  7]  e.  Trial.  The  rules  governing  a  trial  in 
civU  cases  generally  apply,''  as  in  regard  to  the 
province  of  the  court  and  jury,^  or  instnictions.^^ 

8]  2.  Action  to  Enjoin.  A  landowner  may 
enjoin  his  neighbor  from  blasting  rock  for  purposes 
of  improvement,  unless  he  proceeds  with  the  usual 
safeguards  which  prudent  men  adopt  to  prevent 
injury  to  adjacent  owners  although  if  thene^hbor 
haa  contracted  to  have  the  work  done  and  has  no 


Chair  Tdtg.  Co..  86  Vt.  141,  81  A  464, 
36  LRANS  1171. 

SO.  Brent  v.  Baldwin.  IfiO  Ala.  S35, 
49  8  34S  (holding  that  in  an  action 
for  damagea  from  the  collapse  of  a 
1>ulldlns  on  an  adjoining  lot.  alleged  to 
have  been  canaea  by  defendant  negli- 
gently allowing  the  building  to  be 
used  for  warehouse  purposes  with 
knowledge  that  It  was  poorly  con- 
structed and  not  strong  enough.  It 
was  not  necessary  for  the  complaint 
to  negative  negligence  of  defenoajit's 
tenants  as  the  proximate  cause  of  the 
injury). 

ai.  Fisher  v.  Seaboard  Air  Line  R. 
Co.,  102  Ta.  363,  46  SB  381,  1  AnnCaa 
622  (holding  that  a  count  in  a  com- 
plaint alteglng  that  defendant  ac- 
quired a  house  adjoining  plalntlfTs 
tenement,  and,  contriving  to  dtaturb 
and  Iifjure  plaintiff,  pulled  down  and 
carried  away  the  building  on  Its  lot 
In  such  a  manner  that  tne  partition 
wall  separating  defendant's  property 
from  plaintffTs  with  communicating 
doors,  was  left  unprotected,  exiwsea, 
etc.,  by  reason  or  which  plalntifTB 
tenement  was  greatly  injured,  was  de- 
murrable, since  defendant,  being  the 
owner,  was  entitled  to  pull  down  its 
property,  and.  If  Its  acts  were  negli- 
gently done,  acta  of  negligence  were 
not  alleged). 

aa.  Brent  v.  Baldwin,  ISO  Ala.  635, 
49  S  843  (holding  that  a  plea  of  con- 
tributory negligence  In  an  action  for 
damages  from  the  collapse  of  a  build- 
ing which  avers  merely  that  plaintiff 
failed  to  take  such  precautionary 
measures  to  protect  himself  s^ainst 
Injury  as  a  reasonably  prudent  man 
would  have  talten  under  similar  cir- 
cumstances is  not  only  the  mere  state- 
ment of  a  conclusion  hut  la  indefinite 
and  without  statement  of  facts  as  to 
what  precautionary  measures  he 
should  have  taken). 

93.    See  Pleading  [31  Cyc  670]. 

[a]  -A.  petltloii  for  damsgea  oansed 
by  aa  esoavatlOB  for  a  building,  which 
charges  not  only  that"  it  was  a  nui- 
sance, but  that  it  was  negligently  and 
carelessly  done,  warrants  uie  recep- 
tion of  testimony  as  to  blasting  below 
a  depth  to  whlcn  the  petition  charges 
that  the  excavation  was  made  and 
submission  of  the  question  to  the 
Jury.  Probst  T.  Hlnesley,  183  Ky.  64, 
117  SW  889, 

^    See  Evidence  [18  Gye  881], 

[ai  VvMnuBpttom  '  miA  inoFden  of 
mooT^(l)  In  case  of  Injury  to  ad- 
joining property  by  the  nilling  of  a 
wall  of  a  burnt  building  it  will  be 
presumed  that  It  was  unsafe,  and  the 
burden  is  on  the  owner  to  exculpate 
himself.  Teepen  v.  Taylor,  141  Mo.  A. 
282.  124  SW  1062.  (2)  Where  In  an 
action  to  recover  damages  to  plaln- 
tlfTs house  from  rock  blasting  on  an 
adjoining  lot  by  defendant,  a  con- 
tractor, it  appears  that  the  damage 
did  not  result  from  any  negligence 
in  conducting  the  blasting,  but  from 
the  then  unknown  fact  that  a  seam  of 
soft  rock  running  under  plalntlfTs 
house  existed  beneath  the  hard  sur- 
face of  the  rock,  and  that  the  force 
of  the  explosion  was  thereby  diverted 
oblfauely  through  the  seam,  which 
yielded,  and  did  not  pass  upward,  as 
expected,  plaintiff  must  show  by  a 


fair  preponderance  of  testimony  that 
the  contractor  could,  by  the  exercise 
of  proper  care,  have  discovered  the 
seam,  and  avoided  the  consequences 
resulting  from  the  blast.  Necker  v. 
Frank,  43  UIsc.  159,  83  NTS  250. 

[b]  AdmlstfUUtr^d)  Where  In 
an  action  for  damages  from  the  col- 
lapse of  a  building  on  an  adjoining  lot. 
there  is  evidence  that  the  building  had 
been  practically  destroyed  by  fire  at 
a  prior  time,  and  that  a  part  of  the 
east  wall  of  the  burned  building  had 
been  used  In  the  reconstruction  of  the 
building,  a  question  to  a  witness 
whether,  In  his  opinion,  it  was  a  safe 
construction  to  rebuild  on  to  the  walls 
of  the  old  building,  is  competent  as 
against -the  objection  that,  as  the  east 
wall  did  not  fall  until  after  the  col- 
lapse of  the  rear  wall,  the  court  could 
not  say  as  matter  of  law  that  the 
unsafe  construction  of  the  east  wall 
was  the  cause  of  the  falling.  Brent 
V.  Baldwin.  160  Ala.  635,  49  S  843.  (2) 
So  where  In  an  action  for  damages 
caused  to  plalntlfTs  house  by  a  stroke 
from  a  Joist  machine  operated  in  an 
adjoining  sawmill,  plaintlfT  has 
proved  by  witnesses  who  were  In  the 
house  at  the  time  of  the  stroke,  that 
the  floor  settled  In  the  middle,  that  the 
walls  cracked,  etc.,  the  testimony  of 
experts  that  the  condition  of  the 
houae,  as  seen  by  them  after  the  ma- 
chine had  struck  It,  was  attributable 
to  the  imperfect  construction  of  the 
house.  Is  competent  only  on  the  ques- 
tion of  the  extent  of  damages,  and 
ought  not  to  overcome  facts  unmis- 
takably established.  McPhlllips  v. 
t/Ivezey,  11  KyL  898.  (3)  In  an  action 
for  Injuries  to  platntifTs  house  by 
boards  piled  on  defendant's  property 
being  blown  against  It,  plaintiff's  hus- 
band may  be  permitted  to  testify  that 
after  the  first  Injury  to  the  house  he 
spoke  to  defendant's  manager  about 
It  and  asked  bim  if  he  was  going  to 
continue  piling  boards,  and  not  fasten 
them  down,  to  which  the  manager 
replied  that  he  had  told  the  foreman 
either  to  weight  or  wire  the  boards 
to  hold  them.  Bishop  v.  Readsboro 
Chain  Mfg.  Co..  85  Vt,  141,  81  A  454, 
86  LRANS  1171. 

[d  Bvldrace  held  suflotent^(l) 
In  an  action  for  damages  from  the 
collapse  of  a  building  to  justify  the 
Jury  In  finding  that  the  defective  wall 
was  the  proximate  cause  of  the  injury 
to  plalntlfTs  property.  Brent  v. 
Baldwin,  160  Ala.  686,  49  S  343.  (2) 
To  show  negligence  In  the  operation 
of  a  quarry  causing  Injury  to  adjacent 
land.  Atlhur  v.  Henry,  1S7  C.  393, 
73  SK  208,  (8)  Kvldence  In  an  action 
for  injuries  to  a  bulldlifg,  caused  by 
blasting  on  adjacent  property,  held 
not  to  show  actionable  negligence  on 
defendant's  part.  Luria  v.  Cuslck.  47 
Misc.  126,  93  NTS  507,  16  NTAnnCaa 
226. 

[dl    Bvidenoe   held  inraflloient. — 

fl)  To  show  that  fall  of  wall  was 
caused  by  defendant's  negligence. 
Steeneck  v.  O'Leary  Realty,  etc..  Co., 
80  Misc.  607,  141  NTS  572.  (2)  Where 
a  blast  occasioning  the  Injury  com- 
plained of  was  set  off  at  about  six 
feet  from  the  building  Injured,  and 
heavy  blasting  on  previous  occasions 
had  damaged  the  building,  and  de^ 


fendants*  servants  had  been  warned 
thereof,  it  Is  sufllcient  prima  facie 
evidence  of  negligence,  although  de- 
fendants were  engaged  In  a  lawful 
act  on  their  own  premises.  St.  Nicho- 
las Skating,  etc.,  Co.  v.  Cody,  86  Misc. 
764,  56  NTS  1068. 

as.    See  Trial  [88  Cvc  12881. 

ae.  Probst  v.  Hlnesley.  188  iCy.  64, 
117  SW  889  (holding  that  queatitms 
whether  damage  was  done  to  adjoin- 
ing property  by  blasting  In  excavating 
for  a  building,  and  whether  the  nat- 
ural and  probable  result  of  such 
blasting  was  to  Injure  plalntlfTs  prop- 
erty weto  for  the  Jury);  McPhlllips 
v.  livezey,  ll.KyL  898  (holding  that 
In  an  action  tor  damages  caused  to 
plalntlfTs  house  by  a  stroke  from  a 
Joist  machine  operated  and  owned  by 
defendants  in  an  adjoining  sawmill, 
the  fact  that  plaintiffs  house  was 
struck  by  the  machine  being  admit- 
ted, the  court  must  asBume,  in  the 
absence  of  any  evidence  accounting 
for  the  stroke,  that  It  was  the  result 
of  negligence). 

[a]  JTegHgenoe  In  not  taUsg  down 
the  waUs'of  a  bumed  bnUding  sooner 
as  a  question  for  the  Jury  see  Beldler 
V.  King,  209  111.  802,  70  NE  763,  101 
AmSR  246  [aCr  108  III.  A.  23]. 

87.  Brent  v.  Baldwin,  160  Ala.  635, 
49  S  343  (Instructions  In  action  for 
damages  from  the  collapse  of  a  build- 
ing ,  held  misleading);  Bishop  v. 
Readsboro  Chair  Mfg.  Co.,  85  Vt.  141, 
81  A  464.  36  LRANS  1171  (Instruction 
as  to  measure  of  damages  properly 
refused). 

[a]  Xgnozliig  phase  of  emmm. — In  an 

action  for  damages  from  the  collapse 
of  a  building  on  an  adjoining  lot,  al- 
leged in  one  count  of  the  complaint 
to  have  been  caused  by  defendant's 
negligence  In  renting  the  building  for 
warehouse  purposes  with  knowledge 
that  Its  construction  unfitted  It  for 
such  use,  a  request  that  If  defendant 
was  not  negligent  In  building  and 
maintaining  the  building,  but  exer- 
cised ordinary  care  in  respect  ther&to, 
defendant  should  recover,  was  errone- 
ous as  falling  to  define  negligence,  and 
leaving  the  Jury  without  a  rule  by 
which  to  determine  whether  defend- 
ant was  negligent  In  constructing  and 
maintaining  the  building.  Brent  v:- 
Baldwin,  160  Ala.  635,  49  S  343. 

[b]  Applicable  to  evidence. — ^Where, 
In  an  action  for  trespass,  there  Is 
other  evidence  from  which  the  law 
will  Imply  malice  on  the  part  of  de- 
fendant, a  request  to  charge  that.  If 
defendant  s  omccre  did  not  come  to 
look  at  plalntlfTs  property  when  re- 
quested to  do  so,  such  fact  Is  not  evi- 
dence of  willfulness,  wantonness,  or 
malice.  Is  properly  refused.  Bishop 
V.  Readsboro  Chair  Mfg.  Co.,  85  Vt. 
141.  81  A  454,  86  LRANS  1171. 

as.  Rafter  v.  Tagllabue,  21  NTS 
107,  29  AbbNCas  1. 

Ea]  Where  Injury  has  previovalx 
resulted  from  blasts  of  a  similar 
character  and  force  made  at  a  greater 
diatancei'  and  the  excavation  can  be 
made  more  safely,  although  at  a 
greater  cost,  the  blasting  may  be  en- 
joined. Hin  V.  Schneider.  13  App. 
fclv.  299,  43  NTS,  4  NTAnnCas  70. 

[b1  Injunction  refused. — The  own- 
er of  a  building,  who  alleges  that  it 

.  Digitized  by  V^OOglC 


1206  [ICJ.] 


ADJOINING  LANDOWNERS 


[§§  8-9 


control  over  the  mdde  of  its  performance,  be  would 
be  entitled  to  an  injunction,  not  against  the  neigh- 
bor, but  against  the  contractor.*" 

[$  9]  0.  Wrongful  Use  of  Property— 1.  Actioa 
at.  Law — a.  Bight  of  Action— (1)  In  General  Al- 
though an  owner  of  land  may  put  it  to  any  use  which 
is  reasonable  considering  his  interest  and  that  of 
other  persons  affected  by  it,"  he  has  no  right  to  so 
use  his  land  as  to  render  that  about  him  in  any 
degree  useless,"  and  hence  has  no  right  to  do  any 
wrongful  act  or  injury  to  the  adjoining  owner  or 
infiict  on  him  any  injury  which  can  reasonably  be 


avoided,  or  unnecessarily^  se^crifiee  his  rights;  if, 
therefore,  he  makes  a  use  of  bis  property  which  is 
unreasonable,  unusual,  and'  unnaturaj^  although  the 
use  in  itself  is  lawful,  he  will  be  held  liable  for  the 
injury  caused  thereby  to  adjoining  property,"^  pto- 
vided  the  injury  is  real  and  not  fancied  or  possible.** 
Heavy  and  anosnal  or  onreasonable  blasting^ 
whereby  injury  is  caused  to  adjoining  property  by 
reason  of  rocks  and  dirt  being  thrown  thereon,'*  or 
by  reason  of  vibration  or  concussion  caused  by  such 
blasting,"  may  be  grounds  for  the  recovery  of  dam- 
ages by  the  owner  of  the  property  injured,  although 


Is  being  endangered  by  blasting  done 
on  the  adjoining  lot  ny  contractors, 
will  not  be  granted  a  temporary  in- 
junction to  restrain  any  blasting  by 
them  where  the  oontractors  allege  that 
the  blasting  is  beins  carefully  done 
and  has  not  damaged  adjacent  build- 
ings which  were  subject  to  similar 
conditions;  and,  where  the  owner  of 
the  buildings  alleges  that  the  work  Is 
unlawful  and  It  la  not  denied  that  the 
association  having  the  blasting  done 
la  fin&nolally  responsible,  she  has  an 
adequate  remedy  at  law  against  It 
for  her  damages.  De  Carvajal  v. 
Toung  Men's  Christian  Assoc.,  87 
Misc.  727.  78  NTS  474. 

».  Hill  V.  Schneider,  13  App.  t>iv. 
iW.  43  NTS  r,  4  NYAnnCas  70;  Ste- 
venson T.  Pued.  82  Misc.  464/  86  NTS 
71*. 

[a]  Vhmt  m  raboonteMtor  im  pro- 
ossflfnf  with  work  In  a  negligent  and 
Improper  manner,  to  the  injury  of 
adjoining  property,  affords  no  ground 
for  a  preliminary  Injunction  against 
the  owner,  who  nas  no  control  over 
the  manner  In  which  the  work  is  clone. 
Hlli  V.  Schneider,  13  App.  IMv.  299, 
43  NTS  1,  4  NTAnnCas  70. 

30.    See  supra  |  1. 

81.  Proelicher  v.  Oswald  Ironworks, 
111  Za.  705,  710,  35  S  821,  64  LiRA  228 
(where  Br'eaux,  J.,  said:  "No  one  has 
a  right  to  use  his  own  (not  even  those 
engaged  in  the  most  Industrious  and 
worthy  enterprises)  so  as  to  injure 
others  about  him.  The  use  and  en- 
joyment must  have  reference  to  the 
rights  of  others");  Elliott  v.  Ma^on, 
76  N.  H.  229,  81  A  701,  37  LRANS 
867. 

3S.  Niagara  Oil  Co,  v.  Jackson,  48 
Ind.  A.  238,  91  NE  826;  Teel  V.  Rio 
Bravo  Oil  Co.,  47  Tex.  Civ.  A.  153, 
104  8W  420;  Patrick  v.  Smith,  75 
Wash.  407,  184  P  1076. 

[a]  To  create  a  UabUltr  sndnst 
an  owttor  maUnf  Intprovwnsntii  (1) 
on  his  land  to  the  injury  of  adjacent 
property  there  must  exist  some  abuse 
of  the  lawful  right  of  one  to  use  his 
property  as  he  will;  but  where  the 
right  is  exercised  In  a  wanton,  reck- 
less or  negligent  manner  and  Injury 
Is  caused,  the  owner  becomes  a  wrong- 
doer. Sandy  v.  St.  Joseph,  142  Mo.  A. 
330,  126  SW  989.  (2)  The  rule  Is 
"that  a  person  engaged  In  improving 
his  own  land  must  use  every  prac- 
ticable means  to  avoid  Injury  to  his 
neighbor."  Per  Olldersleeve,  J.,  in 
Stevenson  v.  Pucd,  82  Misc.  464,  466, 
«e  NTS  712. 

Ibl  VliaM  u  ownar  manag«s  hla 
XMl  Mrtate  in  such  a  way  as  to  un- 
reasonably interfere  with  the  correla- 
tive rlffht  of  an  adjoining  owner  to  a 
reasonable  enjoyment  of  nls  land,  the 
nuisance  may  not  be  Justlfled  by  proof 
of  the  owner's  exercise  of  due  care, 
but  the  question  Is  whether  he  invaded 
the  proprietary  rights  of  the  adjacent 
owner.  Elliott  v.  Mason,  76  N.  H.  229. 
81  A  701,  87  LRANS  357. 

[c]  Tn*  wTonffdoar  baa  been  hsld 
Uabls  for  injuries  resulting  from  (1) 
construction  of  an  embankment  so  as 
to  force  earth  upon  adjoining  land 
(Costlgan  V.  Pennsylvania  R.  Co.,  64 
N.  J.  C.  233,  23  A  SlO.holdlng  that  the 
railroad  could  not  Justify  on  the 
ground  that  its  charter  authorized  It 
to  construct  Its  railroad,  and  that  the 
embankment  was  constructed  with 
reasonable  care  and  prudence,  since 


the  injury  Is  not  of  the  class  of  inci- 
dental Injuries,  unavoidable  In  the  op- 
eration of  a  railroad,  which  are 
deemed  damnum  absque  Injuria,  but  Is 
a  direct  invasion  of  private  prop- 
erty); (2)  displaying  wares  so  as  to 
Interfere  with  light,  air,  and  access 
(Lavery  v.  Hannlgan,  62  N.  T.  Super. 
468);  (3)  establishment  of  a  brothel 
(Glvens  v.  Van  Studdlford,  4  Mo.  A. 
498  [aff  72  Mo.  129]);  (4)  grading  so 
as  to  injure  improvements  on  lands  of 
adjoining  owner  or  render  enjoyment 
thereof  less  convenient  (Price  v. 
Knott,  8  Or.  438);  (6)  obstructing  In- 

f;reS8  and  egress  to  and  from  adjoln- 
ng  property  by  construction  of  stoop 
or  porch  (Rutter  v.  FIdler,  11  Pa. 
181);  (6)  piling  material  against  ad- 
joining wall  (Barnes  v.  Masterson,  38 
App.  Div.  612,  56  NTS  939;  Davis  v. 
Evans,  69  Hun  618,  13  NTS  437);  (7) 
throwing  earth  against  a  building 
while  grading  (Hutchinson  V.  Schlm- 
melfeder,  40  Pa.  396,  SO  AmD  582); 
(8)  turning  waste  water  from  tank  on 
adjoining  land  In  freeslng  weather 
(Chicago,  etc.,  R.  Co.  v.  Hoag,  90  III. 
339):  (9)  a  rail  on  a  sidewalk  around 
basement  entry  (Perry  v.  Castner,  124 
Iowa  386,  100  NW  84,  66  LRA  160,  2 
AnnCas  368  and  note);  (10)  filling  in 
own  lot,  and  breaking  another's  foun- 
dation wall  (McKnight  v.  Denny,  198 
Pa.  823,  4?  A  970);  and  (11)  operating 
a  quarry  and  throwing  stones  on  ad- 
joining land  without  the  owner's  con- 
sent (Arthur  v.  Henry,  157  N.  C.  893, 
73  SE  20e>. 

[d]  Olaaftaur  of  a  baavy  nto  anft 
jKomg  am  aSjoalxur  lunua^Foster  v. 
Toronto  Electric  iJ^t  Co.,  t  OntWR 
590. 

[e]  Xnjnry  partly  Aim  to  natural 
oaiUM. — In  an  action  for  allowing 
waste  water  from  a  tank  to  flow  on 
plalntiCPs  land  It  appeared  that  some 
of  the  water  which  caused  the  injury 
was  surface  water  which  flowed  down 
from  a  hillside,  and  it  was  held  that 
a  requested  Instruction  that  if  the 
jury  could  not  determine  what  part 
of  the  damages  was  caused  by  the 
water  from  tne  tank  they  could  in  no 
event  And  for  plaintiff  more  than 
nominal  damages  was  properly  re- 
fused because  liable  to  mislead  the 
Jury  to  believe  that  unless  they  could 
determine  to  a  certainty  the  extent  of 
damage  from  each  source  there  could 
be  no  recovery.  Chicago,  etc,  R.  Co., 
V.  Hoag,  90  111.  389. 

[f]  But  one  whoso  bulUUnr 
ortmohM  OB  Us  nelgbbor's  gronad 
cannot  maintain  an  action  for  dam- 
ages for  Injuries  sustained  by  the 
heaping  of  dirt  against  the  wall  of 
such  building.  Harvey  v.  Philadel- 
phia, 2  Phila.  (Pa.)'  166. 

[g]  Xn  KonlsUaa  the  owner  of 
adloining  property  is,  under  Clv.  (3ode 
arts  667,  281S,  2816,  2817,  responsible 
in  dfunages  for  every  act  of  his  which 
damages  his  neighbor.  Egan  v.  Hotel 
Grunewald  Co.,  129  La.  168,  65  S 
750. 

[h]  Where  s  Immm  of  a  qnarry 
wantonly  opsrates  It  to  the  Injury  of 
the  adjacent  land,  and  the  owner  of 
the  quarry  executes  the  lease  with 
knowledge  of  injury  from  the  opera- 
tion and  for  the  purpose  of  continuing 
the  operation,  evidence  of  a  conversa- 
tion of  the  owner  of  the  adjacent  land 
and  Uie  owner  of  the  quarry,  prior  to 


the  execution  of  the  lease,  as  to  the 
operation  and  injuries  resulting  there- 
from by  rock  falling  on  the  adjacent 
land,  la  admissible  to  charge  the 
owner  of  the  quarry  with  notice  of 
the  danger  to  the  adjacent  land  at 
the  time  of  the  execution  of  the  lease. 
Arthur  v.  Henry.  157  N.  C.  893,  73 
SE  206. 

33.  Slkes  V.  Miller,  64  Ark.  533,  16 
SW  570  (holding  that  an  action  will 
not  lie  by  lot  owners  against  other 
owners  of  lots  on  the  same  blocic,  for 
the  failure,  in  constructing  buildings, 
to  follow  the  lot  plan  shown  on  a.  map 
or  plat,  and  In  laying  out  an  alley 
which  it  Is  alleged  will  become  a  nui- 
sance, but  which  has  not  become  so 
In  fact). 

[a]  Monlnal  daaagas  may  lha  rs- 
oovarsd,  however,  where  defendant,  in 
fllllng  hla  lot  m  to  grade,  throws 
earth  on  plalntifTs  adjoining  lot.  for 
covering  up  plaintiffs  land  between 
his  line  and  the  wall  of  his  house, 
although  no  Injury  was  done  to  the 
wall.  Hutchinson  v.  Schltnmelfeder, 
40  Pa.  396,  80  AmD  682. 

34.  Ala. — ^Ei  p.  Birmingham  Realty 
Co..  63  S  67. 

N.  J. — Deubel  v.  Millard  Constr. 
Co.,  80  N.  J.  L.  98,  77  A  611  [aff  S2 
N.  J.  U  523,  81  A  1133]. 

N.  C— Arthur  v.  Henry,  157  N.  C. 
893,  73  SE  206. 

R.  I.— Hickey  v.  McCabe,  30  R.  I. 
346,  75  A  404,  27  LRANS  426  and  note, 
19  AnnCas  783  and  note. 

W.  Va. — Walker  v.  Strosnider,  67 
W.  Va.  89,  67  BE  1087,  21  AnnCas  1 
and  note  (holding  that  an  adjoining 
landowner,  when  excavating,  owes  the 
duty  to  his  neighbor  who  has  build- 
ings on  his  land  to  abstain  from  un- 
necessary blasting). 

Compare  supra  i  1. 

[a]  Zvldenoe  in  an  action  for  In- 
juries occasioned  by  defendant  blaat- 
ing  on  a  lot  adjacent  to  plalntitC's 
dwelling,  held  (1)  to  justify  a  verdict 
for  plaintiff  (Moroas  v.  Burke,  99  Ga. 
110.  24  SB  969);  (2)  to, warrant  a 
finding  that  certain  injuries  to  the 
houses  were  caused  by  defendant's 
blasting  (Deubel  v.  Millard  Constr. 
Co„  80'N.  J.  L.  98,  77  A  611  [aflf  82  N. 
J.  t.  528,  81  A  1133]);  (3)  to  Justify  a 
finding  of  wanffonness  in  the  opera- 
tion of  a  quarry  causing  injury  to 
adjacent  land,  authorising  punitive 
damages  (Arthur  v.  Henry,  1B7  N.  C. 
393,  73  SE  206). 

35.  Col  ton  V.  Onderdonk,  69  Cal. 
1S6,  10  P  89E,  fiS  AmR  656;  Deubel  v. 
Millard  Constr.  Co..  86  N.  J.  98.  77 
A  611  [aff  82  N.  J.  L.  623,  81  >.  1138]: 
Patrick  V.  Smith,  75  Wash.  407,  134  P 
1076  (destruction  of  well).  , 

[a]  The  waU  iettled  ml*  tbat 
n»gl£gmo»  iMMd  not  ba  shown,  to 
recover  for  damages  caused  by  matter 
being  thrown  by  blasting  on  adjoining 
land,  applies  also  to  the  recovery  for 
damage  resulting  to  adjoining  prop- 
erty from  blasting  and  other  opera- 
tions In  the  construction  of  a  railroad 
tunnel,  causing  vibration  or  concus- 
sion, although  no  matter  was  thrown 
on  the  adjoininir  land.  HlCker  Mc- 
Cabe, 30  R.  I.  846,  76  A  404.  21  LRANS 
426,  19  AnnCas  783  and  nota 

[b]  Busting  as  pzoadnats  caoss 
of  depletion  or  water  in  a  well  on 
adjoining  premisea  Patrick  v.  SmiOt, 
76  Wash.  407.  184  P  191*. 
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there  was  no  n^ligenee,"  particularly  vhere  the 
blasting  is  on  a  lot  in  a  thickly  settled  part  of  a 
city."  Where,  however,  an  express  or  implied  ease- 
ment has  been  acquired  i^ainst  the  other  premises, 
the  owner  doii^  the  blasting  is  liable  only  for 
no<;ligence." 

[$  10]    (2)  Where  FnUie  Act  Is  VloUted.  The 

proprietor  of  a  building  bas  a  right  of  action  against 
one  who  has  wected  an  adjoining  building  ip  viola- 
tion of  a  statute  regulatii^  building  within  certain 
limits,  if  he  shows  spedal  damage  sustained  by  him 
in  consequence  of  such  erection." 

[$111  b.  Form  of  Action.  Where  a  recovery  is 
sought  for  injury  te  a  wall  by  the  piling  of  matmal 
against  it  by  an  adjoining  owner,  it  is  inunaterial 
tbat  the  form  of  the  action  is  case  for  n^ligenee, 
and  not  trespass,  or  ease  for  nuisanCT.*** 

121  c  Amount  BecoTeraUei  Where  the 
wrongful  aet  will  continue  to  cause  injury,  damages 
resulting  before  and  after  the  action  may  be  esti- 
mated and  recovered  but  the  amount  recoverable 
may  be  affected  by  evidence  as  to  the  extent  'of 
plaintiff's  ownership.** 


The  measure  of  damages  for  injuries  caused  by 
blasting  to  an  adjoining  building  is  the  cost  of  repair- 
ing the  building  and  restoring  it  to  its  former  con- 
dition." 

[(13]  2.-ActioiL  to  Snjoin.^  A  landowner  has 
no  right  to  an  injunction  to  restrain  an  adjoining 
oWner  from  doing  an^  act  on  the  letter's  property 
which  causes  him  no  injury.'"  But  he  is  entitled  to 
such  an  injunction  to  restrain  acts  which  interfere 
with  his  rights  or  are  injurious  to  him  or  his  prop- 
erty,^ such  as  to  restrain  the  erection  of  a  fence 
or  structure  in  violation  of  a  contract  between 
them,*^  and  under  some  statutes  it  is  expressly  pro- 
vided that  an  injunction  may  be  granted  to  restrain 
the  mali<nous  erection  on  land  of  any  structure  in- 
tended to  niite  or  annoy  an  adjoining  landowner," 
and  that  where  such  a  structure  has  been  erected  a 
mandatory  injunction  will  lie  to  compel  its  abate- 
ment and  removal.''  An  owner  who  has  himself 
violated  a  statute  requiring  open  spaces  to  be  left  in 
the  rear  of  tenement  bnildii^  cannot  invoke  certio- 
rari to  prevent  a  similar,  although  less  injurious, 


action  on  the  part  of  an  adjoinifig  owner."* 
n.  ENOROAOHHENTS 
14]    A.  What    Oonstltntas.     An    eneroaeh-  I  possessions   of   another."^    The   maintenance  of 
ment  is  an  unlawful  gaining  upon  the  r^ts  or  |  such  an  eneroachment  is  a  continuing  trespass  or 


36.  Cx  p.  Birmingham  Realty  Co., 
(A.la.)  S3  8  67;  Hlokey  v.  McCabe.  SO 
R.  I.  S48,  76  A  404,  27  LRANS  425  and 
note:  Patrlclt  v.  Smith,  75  Wash.  407, 
184  P 1078.  See  Rallroada  £88  Cyc  868]. 

37.  Colton  V.  Onderdonk,  69  Cal. 
155,  10  P  S96,  68  AmR  55S  (holding 
that  the  use  by  one  owner  of  a  violent 
and  dangerouB  explosive,  ffunpowder, 
to  blast  out  rocks  upon  hTs  own  lot, 
conttfuous  to  the  lot  of  another  per- 
son, situate  In  a  large  olty,  mvst  be 
taken  as  an  unreaacmable,  unusoal, 
and  unnatural  hm  of  his  own  prop- 
erty, and  no  care  or  skill  In  so  doing 
can  excuse  him  from  being-  responsi- 
ble for  the  damages  actually  done  to 
the  adjoining  premises  as  the  natural- 
and  proximate  result  of  his  blasting) : 
Stevenson  Pucd.  32  Hlse.  464,  66 
NTS  712.'  See  also  De  Carrajal  v. 
Toung  Men's  Christian  Aasoc,  87 
MlBC  7X7.  76  NTS  474. 

98.  'Exp.  Birmingham  Realty  Co., 
<Ala.)  68  S  67;  Spencer  t.  Qalnesvllle, 
140  Oa.  682,  79  SB  648.  See  also  supra 
i  2. 

[a]  An  owner  who  MOSMrta  to  tte 
opevatloa  by  tbe  adjaoent  owner  of  a 
qoarrr  on  the  adjacent  land  may  not 
recover  for  damages  to  his  land  unless 
there  is  negligence  In  the  operation 
of  the  quarry.  Arthur  v.  Henry,  157 
N.  C.  893.  73  SE  206. 

89.  Aldrlch  V.  Howard.  7  R.  L  199. 
Compare  Rudnlck  v.  Murphy,  218 
Mass.  470,  100  NB  643  (where  plain- 
tiff himself  violator  of  statute). 

[a]    The  owner  of  the  hnlldlsg 
so  property  right  in  the  obedience  of 
his  neighbor  to  the  statutory  require- 
ment.  Rudnlck  V.  Murphy,  218  Mass. 
470,  100  NB  648. 

40.  Barnes  v.  Mflsterson,  38  Apt>. 
Dlv.  612,  56  NTS  939.'  See  also  Ac- 
tions 19  117.  126. 

41.  Chicago,  eta,  R.  Co.  v.  Hoag, 
90  m.  83». 

48.  Rau  V.  Minnesota  Valley  R.  Co., 
IS  Minn.  448  (holding  that  In  an  ac- 
tion by  one  In  posaeaslon  for  damages 
to  land  oanaed  by  the  wrongful  act 
of  the  occupant  of  adjoining  land  tt 
Is  not  necessary  to  show  an  ownership 
In  fee,  the  extent  of  his  ownership 
going  only  to  the  quantum  of  dam- 
ages). 

43.  Pltsslmons,  eta,  Co.  v.  Braum, 
199  HI.  390,  66  NB  249,  69  L.RA  421 
faff  94  m.  A.  638]  (an  action  for 
damages  for  Injury  to  plaintiffs  build- 
ing caused  by  defendant's  nie  of 
dynamite  In  excavating  a  tonnel).- 


44b  See  generally  Injunctions  [28 
Cyc  724], 

46.  Detroit  Baseball  Club  v.  Dep- 
pert,  61  Mich.  63,  27  NW  866,  1  AmSB 
B66. 

[a]  Xnoldental  Injnry.— Where  a 
paving  company,  having  to  do  blast- 
ing on  Its  own  property  In  order  to 
fit  the  same  for  the  erection  of  stone 
crushers  and  to  obtain  the  rock  used 
in  Its  business,  exercises  due  care  in 
doing  U,  it  will  not  be  restrained  in 
such  use  of  Its  property  because  of 
Injury  to  adjoining  property  arising 
merely  from  the  Incidental  Jarring. 
Tucker  v.  Mack  Pav.  Co.,  61  App.  Dlv. 
621,  70  NTS  688. 

40.  Lavery  v.  Hanntgan,  62  N.  T. 
Super.  468  (holding  that  one  adjoin- 
ing owner  may  enjoin  another  who, 
by  a  wrongful  display  of  goods  on 
the  sidewalk,  deprives  plaintiff  to  some 
extent  of  light,  air,  and  access  to  his 
building). 

Sa]  Ulnnlnv.— (1)  The  owner  of 
[welling  is  entitled  to  an  Injunc- 
tion against  one  blasting  and  using 
steam  drills  and  hoisting  engines  on 
adjoining  land  earlier  than  ?  A.  M., 
but  not  between  that  hour  and  6 
P.  M.  Stevenaon  t.  Pnccl,  88  Hlsa 
464.  66  NTS  712.  (2)  Such  owner 
or  his  tenant  Is  also  entitled  to  an 
Injunction  against  blasting  on  ad- 
joining land  in  such  a  manner  as 
to  throw  fragments  of  rock  on  his 
premises,  or  to  cause  the  building  to 
shake,  or  the  walls  to  crack  (Hill  v. 
Schneider.  18  App.  Dlv.  299.  43  NTS 
1,  4  NTAnnCas  70;  Stevenson  v. 
Puocl,  S3  Misa  464.  66  NTS  712); 
(3)  particularly  where  the  excava- 
tion can  be  readily  made  In  a  safer 
manner,  although  at  an  increased 
cost  (Hill  V.  Schneider,  supra).  (4) 
in  such  a  case,  where  the  tenant 
is  engaged  In  business  In  the  prem- 
ises, his  remedy  at  law,  by  an  ac- 
tion for  damages.  Is  Inadequate,  and 
the  Injury  Is  Irreparable,  within  the 
rule  determining  nls  right  to  an  In- 
junction.    Hill  T.  Schneider,  eupra. 

[b]  Vrofano  Imngnage^An  In- 
junction will  be  grantea  against  a 
contractor  allowing  his  employees 
to  render  the  tenants  of  an  apart- 
ment house  adjoining  the  place  of 
work  uncomfortable  by  using  pro- 
fane language  In  their  hearing. 
Stevenson  v.  Puccl,  82  Misc.  464,  66 
NTS  712. 

47.  SUverfleld  v.  Frank.  48  Or. 
60S.  TS  P  10S2  (holding  that  the 
erection  of  a  board  fence  eighteen 


feet  high.  In  violation  of  a  iHintraet 
by  which  the  land  on  which  the 
fence  was  erected  was  purchased  from 
plaintiff,  would  be  enjoined), 

48.  Karasek  v.  Peler,  22  Wash. 
419,  61  P  S3,  50  LRA  845.  See  also 
infra  t  35. 

«.  Karasek  v.  Peler,  22  Wash. 
419,  61  P  83,  50  LRA  845  (holding 
that  a  fence  erected  maliciously  with 
Intent  to  spite  or  annoy  the  adjoin- 
ing proprietor  Is  a  "structure"  within 
the  meaning  of  such  a  statute). 

Sa  Rudnlck  V.  Murphy.  213  Mass. 
470.  lOO  NB  643  (holding  also  that 
It  does  not  matter  that  the  peti- 
tioner In  constructing  his  own  build- 
ing acted  In  good  faith,  or  that 
the  value  of  his  own  building  might 
have  been  In  some  slight  degree  af- 
fected by  the  construction  of  the 
adjoining  building  without  such  open 
spaces,  even  if  he  had  himself  com- 
piled with  the  statutory  require- 
ments). 

81.  ,  BurrlU  L.  D. 

[al  An  •Boroaohnwnt  nay  oonslat 
of  (i>  the  projection  or  intrusion  of 
beams  inserted  in  an  adjoining  wall 
(Rankin  v.  Charless,  19  Mo.  490.  61 
AmD  674);  (8)  cornice  and  sills 
(Harrington  v.  McCarthy,  169  Maas. 
492,  48  NE  278,  61  AmSR  298);  (8) 
eaves  or  gutters  (Keats  v.  Hugo,  116 
Mass.  204,  16  AmR  SO:  Lawrence  v. 
Hough,  35  N.  J.  Eq.  871;  Aiken  v. 
Benedict,  89  Barb.  (N.  T.)  400:  Bel- 
lows v.  Sackett.  15  Barb.  (N.  T.)  98; 
Rasch  V.  Noth,  99  Wis.  285,  74  NW 
820.  67  AmSR  858,  40  LRA  677); 
(4)  foundation  walls  (Harrington  v. 
McCarthy.  169  Mass.  492.  48  NB  278, 
61  AmSR  298;  Pile  v.  Pedrlck,  107 
Pa.  296,  31  A  646,  46  AmSR  677; 
Zander  v.  Valentine  Blati  Brewing 
Co..  95  Wis.  162,  70  NW  164;  McCourt 
V.  jfficksteln,  22  Wis.  168):  (E)  over- 
hanging walls  (Meyer  v.  Metzler,  61 
CaL  142;  LangfeMt  v.  McOrath,  38 
111.  A.  158;  Hofferberth  v.  Myers.  42 
App.  Div.  183,  59  NTS  88;  Lyle  v. 
Little.  83  Hun  532.  83  NTS  8:  Sherry 
V.  Frecklng,  11  N.  T.  Super.  452); 
(6)  a  roof  (Pierce  v.  Lemon,  7  DeL 
619;  Murphy  v.  Bolger.  60  Vt.  723, 
15  A  366.  1  LRA  809);  (7)  walls  or 
structures  built  on  the  land  (Escon- 
dldo  Bank  V.  Thomas,  (Cal.)  41  P  462; 
Guttenberger  v.  Woods,  61  Cal.  623; 
Lapp  v.  Guttenkunat,  44  SW  964, 
19  KyL  1950:  Tracy  v.  Le  Blanc,  89 
Me.  304,  86  A  899*  Mulreln  V.  Wela- 
becker,  87  App.  Dlv.  E4E,  66  NTS 
240;  (jroeker  t.  M^t^attan  Ins. 
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nuisance. 

15]  B.  Bigbt  of  Adjoininc  Owner^l.  la- 
OmeraL  Before  an  encroachment  has  ripened  into 
a  right  by  adverse  possession  or  user  the  owner  of 
the  land  encroached  upon  may  use  his-  land  in  the 
same  manner  that  he  might  have  used  it  if  the  en- 
croachment did  not  exist,  anfl  the  encroaching  owner 
has  no  right  to  object  to,  or  any  remedy  for,  any 
proper  ose  the  owner  encroached  upon  may  make  of 
the  property,"  and  it  has  been  held  that  the  owner  of 
the  land  encroached  upon  by  a  wall  may  use  the  wall, 
and  that  it  wiU  not  thereby  necessarily  become  a  party 
wall nor,  in  the  absence  of  estoppel,  can  the  owner 
of  the  land  encroached  upon  be  compelled  to  convey 
title  to  soch  part  to  the  other  owner  upon  his  paying 
its  value."  Where  soil  or  other  material  slides  on 
to  adjoining  land,  the  adjoining  landowner  may  com- 
pel its  removal,"  but  he  has  no  right  or  title  to  such 
soil  or  material,"  unless  the  owner  thereof  is 
estopped,  as  by  laches,  from  recovering  it  or  its 
value." 

Co.,  81  Mlac.  687,  66  NTS  «*;  Van- 
ayckel  v,  Tryon,  6  Phila.  <Ra.)  401; 
May  fair  Property  Co.  v.  Johnston, 
[1894]  1  Ch.  B08);  (8)  windows 
(Jenks  V.  Williams,  115  Mass.  217; 
Codman  v.  Bvans,  5  Allen  (Masa.) 
308,  81  AmD  748;  Codman  v.  Evans, 
1  Allen  (Mass.)  443);  (9)  or  piling: 
dirt  on  adjoining  premises  (Berry  v. 
Plemlner,  87  App.  Dlv.  53,  83  NTS 
1066).  '  ) 

n>]  AMnunalatkm  of  bilow  on  roof 
ana  falling  on  to  adjoinincr  prem- 
ises. If  lonff  enough  continued,  will 
ripan  Into  a  prescriptive  right. 
Bishop  V.  Readsboro  Chair  Mfg.  Co., 
SB  Vt,  141,  81  A  454.  16  LRANS 
1171.  . 

63.  Milton  T.  Puffer,  SOT  Mass. 
416,  93  NE  634,  32  LRANS  1010.  and 
note  (holding  that  projecting  the 
stones  of  the  foundation  of  a  Dutld- 
Ing  into  the  land  of  an  adjoining 
owner,  without  right  or  license  from 
such  owner,  is  a  wrongful  act,  and 
their  maintenance  in  such  position 
Is  a  continuing  treepa»s  or  nuisance). 
See  also  Nuisances  [29  Cyc  11781. 

53.  Lots  V.  Scott,  103  Ind.  156.  2 
NB  560  (holding  that  the  proprietor 
of  a  building  may  not  extend  his 
building  over  on  to  his  neighbor's 
ground,  where  a  house  is  already 
standing,  and  then  be  heard  to  com- 
plam  that  his  neighbor's  house  is 
too  close,  or  in  Injurious  proximity 
to  his  building);  Roberts  v.  White, 
27  N.  T.  Super.  425  (holding  that 
one  who  without  the  consent  of  the 
adjoining  owner  inserts  beams  in  a 
wall  standing  on  the  land  of  the 
latter  cannot  restrain  him  from  tak- 
ing down  his  wall):'Harvey  v.  Phil- 
adelphia. 2  Phlla.  (Pa.)  165  (holding 
that  one  who  encroaches  on  adjoin- 
ing land  has  no  remedy  against  the 
owner  thereof  for  injuries  sustained 
by  the  action  of  the  latter  in  making 
a  proper  use  of  his  own  premises, 
the  injury  In  this  case  consisting  of 
the  heaping  of  dirt  against  an  en- 
croaching Ice  house  and  Injuring  its 
contents). 

B4.  Bscondido  Bank  v.  Thomas, 
(Cal.)  41  P  462. 

[a]  The  court  will  not  njoln  th* 
VM  of  a  projecting  wall  aa  a  party 
walL  Guttenbergar  t.  Woods,  61 
CaL  528. 

55.  Valentine  Hynes,  1*9  Fed. 
8»8,  118  CCA  76. 

66.    See  Infra  S  17. 

87.  Preston  Coal,  etc.,  Co,  v. 
Raven  Run  Coal  Co.,  200  Fed.  465, 
118  CCA  491,  43  LRANS  460  (hold- 
ing that  where  a  culm  hank  extended 
over  the  dividing  line  on  to  land  of 
a  city,  and  the  city  reclaimed  the 
coal  In  the  bank  on  its  own  land, 
plalntllTs  failure  to  protect  the  part 

?if  the  bank  on  its  land  from  drlft- 
ng  on  to  the  land  of  the  city  did  not 


entitle  the  city's  assignee  to  the  coal 
that  drifted  down  over  the  land). 
'  68.  Bells'  Asbestos  Mines  v.  Kings' 
Asbestos  Mines,  21  Que.  K.  B.  234 
(holding  that  In  the  case  of  a  sub- 
sidence or  a  landslip  through  natural 
causes,  from  a  high  level  land  to  a 
contiguous  lower  one,  the  proprietor 
of  the  part  carried  away,  who,  al- 
though notified  to  remove  It,  falls 
to  do  so  and  when  aware  of  Its  re- 
moval by  the  owner  of  the  land  on 
which  it  has  fallen  stands  by  with- 
out objection  or  protest,  Is  estopped, 
after  the  expiration  of  nearly  two 
years  from  suing  to  recover  the  value 
of  it;   and  also  holding  that  the 

firoprietor  of  the  part  carried  away, 
f  it  Is  considerable  and  distinguish- 
able, may  reclaim  It  within  a  rear,  but 
if  It  is  Inconsiderable  and  indistin- 
guishable, or  if  It  is  not  reclaimed 
within  a  year.  It  becomes  by  right 
of  accession  the  property  of  the  owner 
of  the  land  to  which  it  is  united). 

58.  Cal. — Barnes  v.  Berendes,  189 
C^l.    82,   69   P  491.   72   P  406. 

Conn. — Norwalk  Heating,  etc,  Co. 
V.  Vemam,  75  Conn.  662,  66  A  168, 
96  AmSR  246. 

N,  J. — Lawrence  v.  Hough,  85  N. 
J.  Eq.  37T.  (cutting  projecting  eaves), 
N.  Y.— Lyie  v.  Little,  82  Hun  632, 
88  NTS  8  (removal  of  an  overhanging 
wall)  ;  Roberts  v.  White,  25  N.  T. 
Super.  426  (taking  down  encroaching 
wall)  ;  Blake  v.  McCarthy,  116  NTS 
1014  (holding  that  one  is  entiUed  to 
a  removal  of  an  encroachment  upon 
his  land  by  an  adjoining  building). 

Eng. — -Dyson  v.  CQllIck,  6  B.  ft  Aid. 
600,  7  B(5l  328,  106  Reprint  1310; 
Cooper  V.  Marshall,  1  Burr.  259.  97  Re- 
print 803;  Welch  v.  Nash,  8  Sast  894, 
103  Reprint  394;  Rex  v.  Papplneau. 
Str,  626,  93  Reprint  784;  Comyna.  Z>lg. 
Action  upon  the  Case  for  a  Nuisance 
D  4;  2  RoHe  Abr.  144  1. 

[a]  An  ezoavatiag  owner  wUl  be 
Uabto  for  injury,  under  contract  to 
remove  part  of  an  encroaching  wall, 
sust^ned  by  his  failure  to  protect  the 
wall  with  due  care,  skill,  and  pru- 
dence. Lapp  V.  Gutenkunst,  44  SW 
964,  19  KyL  1950. 

[b]  Bhariff  not  bound  to  remov*^ 
The  taking  down  of  a  wall  of  a  build- 
ing encroaching  on  an  adjoining  lot 
would  Impose  a  risk  of  an  action  for 
damages  on  a  sheriff,  which  he  Is 
not  bound  to  Incur  under  an  execution. 
Blake  V.  McCarthy,  116  NTS  1014. 

60.  Delorme  v.  Cusson,  28  Can.  8. 
C.  66. 

61.  Cal. — Meyer  v.  Metzler.  51  Cal. 
142. 

Conn. — Dewire  v.  Hantey.  79  Conn. 
464,  66  A  673;  Norwalk  Heating,  etc., 
Co.  V.  Vemam,  76  Conn.  662,  65  A  168, 
96  AmSR  246. 

Masa — Kershlshlan  v.  Johnson,  210 
Mass.  185,  96  NB  66,  86  LRANS  402 


[(  16]  8.  To  Abate  £noroaclunent.  An  encroach- 
ment is  deemed  a  private  nuisance  which  an  adjoin- 
ing owner,  who  is  thereby  deprived  of  the  complete 
enjoyment  of  his  land,  may  generally  abate;  bat  in 
removing  the  encroachment  care  must  be  taken  to 
remoye  no  more  than  actually  encroaches,  and  to  re- 
frain frQm  causing  unnecessary  damage.^  Where, 
however,  the  encroachment  is  slight  and  made  in 
good  faith  nnder  a  mutual  mistake  as  to  the 
boundary  line,  there  is  no  right  of  removal.^ 

17]  3.  To  Uaintain  Action— a.  For  Eanitable 
E^ief.  An  adjoining  owner  may  invoke  the  aid  of 
a  court  of  equity  to  enjoin  the  maintenance  of  the 
encroachment,  or  compel  its  removal  or  the  restora- 
tion of  plaintiff's  premises  to  their  original  condi- 
tion as  near  as  may  be,^'  although  no  actual  damage 
is  sustained,*'  and  although  the  encroachment  was 
made  without  a  direct  assertion  of  right,  merely  for 
the  purpose  of  provoking  legal  proceedings  to  deter- 
mine defendant's  right  to  make  the  same."  Relief 
by  injunction  will  not  be  refused  on  the  ground  that 

and  note:  Harrington  v.  McCarthy,  169 
Mass.  492,  46  NE  278,  61  AmSH  298 ; 
Tucker  v.  Howard,  128  Mass.  361. 

N,  T. — Mulrein  v.  Welabecker.  27 
App.  Dlv.  645,  66  NTS  240. 

Pa. — Pile  V.  Pedriclt,  167  Pa.  296. 
31  A  646,  46  AmSR  677  ;  Vansyckel  v. 
Tryon,  6  Phlla.  401. 

Wis. — Rabn  v.  Milwaukee  Blectrlc 
R.,  etc.,  Co,  103  Wis.  467,  79  NW  747. 
See  also  Injunctions  [22  C!yc  8341. 
[a]  Wher*  the  vaU  of  m  bur 
window  taut  oatald*  of  tlw  aula  wm 
of  a  building  and  forming  no  part  of 
It  is  built  partly  on  adjoining  land,  its 
maintenance  may  be  enjoined  and  its 
removal  convwiled  by  a  mandatory  in- 
junction at  the  suit  of  the  adjoining 
own«>.  Bmoot  v.  Beji,  84  7x>.  Cj 
486. 

{b]   VlMM  aa  owner  of  land  fa 


xaieliiff  the  grade  thereof 


lareof  permit 
enoreaai  upo: 


adjoining  property,  even  to  a  small  ex- 
tent, the  adjoining  owner  is  entitled  to 
a  perpetual  injunction  restraining  the 
continuance  of  the  encroachment,  and 
it  Is  no  defense  In  such  a  case  that 
plalntUTe  fence  is  built  within  his  line. 
Berry  v.  Fleming,  87  App.  Dlv.  63,  83 
NTS  1066. 

tc]  ndnfr  tliiw  for  remonl. — in 
s  V.  Pedfick-  167  Pa.  296.  31  A 
646.  46  AmSR  677,  one  year  was  con- 
sidered a  reasonable  time  within  which 
defendants  should  be  required  to  re- 
move an  encroaching  wall. 

[d]  onUnano*  denonnoiac 
oroaolmient  no  gronad  for  eftnltable 
rellef^^An  ordinance  imposing  pen- 
alties for  encroachments  on  public 
streets  will  furnish  an  adjoining  owner 
no  ground  for  equitable  relief  unless 
the  encroachment  amounts  to  a  public 
nuisance.  Jenks  v.  Williams.  115 
Mass.  217. 

[e]  Oaanot  compel  tlowbtg  of 
windows*— Wh  ere  a  person  In  con- 
structing a  wooden  building  on  hia 
property  with  windows  in  the  side 
facing  his  neighbor's  property  places 
It  so  near  the  boundary  line  that  a 
portion  of  its  weatherboarding  crosses 
the  line  over  upon  the  neighbor's  prop- 
erty, the  latter  cannot  upon  that  ac- 
count force  the  owner  by  injunction  to 
close  the  windows  In  aid  of  the  privacy 
of  his  establishment,  as  he  has  the 
right  to  force  the  owner  to  move  the 
building  entirely  back  on  his  own 
property.  Bryant  v.  Sholari,  104  La. 
786,  29  S  850. 

aa.  Harrington  v.  McCarthy.  169 
Mass.  492,  48  NE  278,  61  AmSR  298. 

63.  Norwalk  Heating,  etc.,  Co.  v. 
Vernam,  75  Conn.  662,  664,  66  A  168. 
96  AmSR  246  (where  Baldwin,  J., 
said  :  "While  this  absence  of-  a  direct 
claim  of  right  mi^t  be  material,  were 
the  question  one  as  to  their  having 
gained  an  easement  by  an  adverse  user 
for  fifteen  yean,  it  does  not  affect 
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plaintiff  has  been  guilty  of  laches,"  or  that  he  de- 
clines to  sell  the  strip  of  land  upon  which  the  en- 
croachment exists nor  is  he  estopped  to  compel 
removal  by  permitting  the  construction  to  proceed, 
if  he  was  not  aware  that  it  encroached." 

But  where  th«  encroaclunent  is  slight,  and  the  cost 
of  removal  will  be  great,  and  the  corresponding  bene- 
fit to  the  a^djoining  owner  small,  or  compensation  in 
damages  can  be  had,  the  court  will  ordinarily  decline 
to  compel  the  removal  and  will  leave  the  puty  com- 
plaining to  his  remedy  at  law.*^ 

[$  18]  b.  In  Ejectment  and  Trespass.  Whether 
or  not  ejectment  is  an  appropriate  remedy  has  been 
the  subject  of  some  discussion,  and  while  on  the  one 
hand  it  has  been  held  to  be  maintainable,*"  on  the 
other  hand  it  has  been  h$ld  that  case  for  a  nuisance 
or  trespass,  and  not  ejectment,  is  the  proper  form  of 
relief,  especially  where  there  is  no  actual  physical 
occupation  of  the  soil,) and  the  encroachment  is  a 
mere  trespass  and  not  a  disseizin  f  nor  is  ejectment 
a  proper  remedy  where  a  different  remedy  is  ex- 
pressly provided  by  statute.'" 

19]  c.  To  Becover  Damages— (1)  Eight  of 
Action.  The  owner  encroached  upon  may,  in  addi- 
tion to  other  relief  or  by  a  separate  action,  recover 
such  damages  from  the  wrongdoer  as  he  may  show 
himself  entitled  to." 

20]    (2)  Defenses.   The  fact  that  a  building. 


the  wall  of  which  settled  and  injured  an  adjoining 
building,  was  in  possession  of  a  tenant  when  the 
injury  was  done  will  not  relieve  the  owner,  where  it 
does  not  appear  that  the  wall  became  dangerous  or 
out  of  repair  during  the  tenancy  or  that  the  en- 
croachment was  caused  by  the  tenant  or  his  omission 
to  make  repairs;^'  but  it  is  a  good  defense,  by  w^ay 
of  estoppel,  that  plaintiff  knew  of,  and  at  least  tacitly 
assented  to,  the  encroachment  at  the  time  it  was 
made." 

[$  21]     (3)   Evidence— (a)   Burden  of  Proof. 

Where  injury  to  a  building  by  an  encroachment  of 
an  adjoining  wall  by  settling  is  shown,  it  devolves 
on  the  encroaching  owner  to  show  that  the  injury 
was  not  the  result  of  any  cause  frhich  he  was  bound 
to  remedy  or  over  which  he  had  control;^*  and  so 
where  the  encroaching  owner  relies  on  a  right  or 
license  acquired  from  the  former  owner  of  the  land 
encroached  upon,  he  has  the  burden  of  showing  that 
he  had  such  right  or  license.'" 

22]  (b)  Admissibility  of  Evidence.  The  ad- 
missibility of  evidence  in  an  action  for  damages 
caused  by  an  encroachment  on  adjoining  property  is 
regulated  by  the  rules  of  evidence  governing  the 
admissibility  of  evidence  in  civil  actions  generally.'" 
In  an  action  for  an  encroachment  by  erecting  a  bay 
window  extending  over  plaintiff's  line,  evidence  of 
a  custom  to  erect  bay  windows  in  that  manner  is 


plalntlfTs  cause  of  action  In  this  pro- 
Ceedlng.  They  cannot  defend  on  the 
STOund  that  they  did  not  In  fact  make 
a  claim  which  It  would  be  naturally 
Inferred  from  their  acta  that  they  were 

maklnO- 

04.  Hodsklns  V.  Farrlnrtoik  160 
Moss.  19.  f2  XB  TS,  16  AmSR  168.  6 
LRA  209.  . 

[a]  WlMT*  Imohaa  Is  net  pleaded  tt 
cannot  be  urged  as  a  defenKe.  Ker- 
shishlan  v.  Johnson,  210  Mass.  186,  96 
XE  58,  36  LRANS  iOt. 

65.  Hod^kinH  v.  Farrlngton,  ISO 
Mass.  19,  22  73,  15  AmSR  168, 
5  LRA  209 ;  Tucker  v.  Howard.  128 
Mass.  861. 

66.  Mulreln  v.  Welsbecker,  57  App. 
Dlv.  545.  56  NTS  240. 

67.  Tracy  v.  Le  Blanc,  89  Me.  304, 
36  A  S99  ;  HarrinRton  v,  McCarthy.  189 
Mass.  492,  48  NB  278,  61  AmSR  298  ; 
Methodtdt  Episcopal  Soc.  v.  Akers,  167 
Mass.  580,  46  NE  381  ;  Carroll  v.  Bul- 
lock, 207  N.  T.  567,  101  NE  488  ;  QoM- 
bacher  v.  Eggers,  38  Mlac.  36,  76  NYS 
881  (encroaching  wall,  damages  al- 
lowed plaintlfT  and  conveyance  to 
defendant  ordered)  ;  Crocker  v.  Man- 
hattan li.  Ins.  Co.,  31  Misc.  687,  66 
NTS  84.  See  also  Ipser  v.  Roaenbaum, 
SO  SW  187,  25  KyL  2202  (plalntlffa 
case  not  clearly  made  out)  ;  Delorme 
V.  Cusson,  28  Can.  S.  C.  66. 

[al  mvUliag  encroaotalnff  wall  be- 
tween tenABta  in  common. — Where  a 
tenant  !n  common  of  a  wall,  in  re- 
building the  same,  encroached  on  the 
land  of  the  other  tenant,  who  was  a 
reversioner,  the  court  ordered  the  wall 
to  be  divided  longitudinally  between 
the  two  tenants  and  refused  a  manda- 
tory Injunction  to  compel  the  removal 
of  the  encroachment,  but  granted  dam- 
ages for  the  trespass.  Mayfalr  Prop- 
erty Co.  V.  Johnston,  [1894]  1  Ch.  508. 

08.  Valentine  v,  Hynes,  199  Fed. 
892.  118  CCA  76 ;  Murphy  v.  Bdlger, 
60  Vt  723,  IB  A  366.  1  LRA  809  and 
note  (projecting  roof)  ;  McCourt  v. 
Eckstein,  22  Wis.  163  (where  some 
stones  of  defendant's  foundation  wall 
projected  over  platntllTs  land,  and  It 
was 'held  that  this  might  be  treated 
as  a  disseisin  rather  than  a  trespass)  ; 
Roan  V.  Kronsbeln.  12  Ont.  197.  See 
also  Actions  t  125. 

[a]  ITnlntentloniil  encroaobmeiit; 
ejectment  mJolned^Where  adjoining 
owners  agreed  on  a  division  line  which 
by  mutual  mistake  was  different  from 
the  true  line,  and  one  erected  a  build- 


ing on  his  lot  to  the  agreed  line,  and 
the  other  brought  actions  of  trespass 
and  ejectment,  the  actions  were  en- 
joined so  lone  as  the  building  remained 
standing.  Keman  v.  Moore,  33  IlL 
A.  229 

[b]  *  BJeetment  for  eKeavatiur'  na- 
der  wdL— The  owner  of  the  soli  has 
the  right  of  enjoyment  upward  and 
downward  indefinitely,  and  an  adjoin- 
ing owner  la  llabTe  In  ejectment  for 
excavating  und»-  such  soli.  Wachstein 
V.  Christopher,  12S  Oa.  229.  67  SE  611, 
119  AmSR  381.  11  LRANS  917  and 
note. 

[c1  Defense.1 — ^In  ejectment  for 
building  on  plaintifTs  premises,  the 
fact  that  defendant  was  Ignorant  of 
the  boundary  line,  and  the  intrusion 
was  the  result  of  his  mistake  or  In- 
advertence, is  no  defense.  Hftmilton 
V.  Murray,  29  Mont.  80,  74  P  76. 

69.  Vrooman  v.  Jackson,  6  Hun  (N. 
T.)  326  (holding  that  to  restrain  an 
alleged  unlawful  Interference  of  a  right 
incident  to  property  In  possession,  such 
as  by  a  projecting  cornice,  ejectment 
will  not  lie)  :  Aiken  v.  Benedict,  39 
Barb.  (N.  T.)  400  [overr  Sherry  v. 
Frecking,  11  N.  T.  Super.  452]  (hold- 
ing that  an  action  for  a  nuisance  Is 
an  effectual  remedy  in  case  of  pro- 

Jectlng  eaves  or  gutters,  for  If  de- 
endant  should  be  convicted  Judgment 
will  be  for  damages  and  an  abatement 
of  the  nuisance)  ;  Basch  v.  Noth,  99 
Wis.  285,  74  NW  820.  67  AmSR  868, 
40  LRA  577  (projection  of  roof). 

ta]  In  Wisoottsln  an  Intrusion  by 
one  lot  owner  of  his  foundation  wall 
upon  the  land  of  an  adjoining  owner, 
without  permission,  Is  a  trespass  and 
may  be  treated  as  a  disseizin.  In  which 
case  the  adjoining  owner  may  maintain 
ejectment ;  but  if  the  owner  of  the  land 
so  Intruded  upon  extends  his  own 
building  to  his  line  and  rests  upon 
such  wall,  and  occupies  the  same  con- 
tinuously, he  thereby  elects  to  treat  the 
Intrusion  as  a  mere  trespass  and  can- 
not maintain  ejectment  therefor.  Rahn 
V.  MUwaulcee  Electric  R.,  etc.,  Co.,  103 
Wis.  467,  79  NW  747  ;  Zander  v.  Valen- 
tine Blats  Brewing  Co.,  96  WK  162, 
TO  NW  164 ;  HeCourt  v.  Eckstein.  32 
WIS.  168,  94  AmD  694. 

70.  IriiEsell  v.  Hurpby,  19  App.  (I>. 
C.)  440. 

71.  Cat. — Barnes  v.  Berendes,  139 
Cat.  32,  69  P  491.  72  P  406 ;  Meyer  v. 
Metzler,  61  Cal  142. 

Conn.— Norwalk  Heating,  etc.,  Co. 


V.  Vemam,  76  Conn.  662,  66  A  168,  9t 
AmSR  246. 

Del. — Pierce  v.  Lempn,  7  Del.  519. 

111. — Kernan  v.  Moore,  83  IlL  A.  229, 

Mass. — araves  v.  Broughton,  186 
Mass.  174.  69  NE  1088;  Harrington  v. 
McCartl^,  169  Mass.  492,  48  NE  278, 
61  AmSR  298:  Tucker  v.  Howard,  128 
Mass.  861 ;  Codman  v.  Evans,  6  Alien 
308,  81  AmD  748 ;  Codman  v.  Evans, 
1  Allen  443. 

Mb. — Ranktn  v.  Charleas,  19  Ma  490, 
61  AmD  574. 

N.  Y. — Hofferberth  v,  Myers,  42  App. 
Div.  183,  59  NTS  88 ;  Aiken  v.  benedict, 
39  Barb.  400;  Bellows  v.  Sackett,  16 
Barb.  96. 

Eng. — Mayfalr  Property  Co.  v.  John- 
ston.   [1894]    1  Ch.  608. 

OnL — Brooke  v.  McLean,  5  Ont  209, 

[a]  Plaoiiig'  sand  on  m  vacant  lot, 

so  as  to  create  pressure  against  a 
wall,  situated  wholly  oh  an  adjoining 
lot,  sufficient  to  injure  the  wall,  gives 
the  owner  thereof  a  cause  of  action  for 
damages  and  the  action  may  properly 
be  brought  for  negligence.  Barnes  v. 
Masterson,  38  App.  Div.  612,  56  NTS 
939 

[b]  Person  entitled  to  ma». — While 
a  plaintiff,  who  only  after  the  act  be- 
comes owner  and  acquires  possesion 
of  the  lot  adjoining  defendant's.  Into 
which  defendant,  when  building  on 
his  lot.  projected  the  stones  of  the 
foundation,  without  right  or  license 
from  the  owner,  cannot  sue  for  the 
original  trespass,  yet,  as  the  main- 
tenance of  the  stones  there  constitutes 
successive  or  continuing  trespasses  or 
nuisances,  he  can  sue  for  any  Injury 
therefrom.  Milton  v.  Puffer.  207  Mass: 
416,  93  NE  634,  32  LRANS  1010. 

72.  Hofferberth  v.  Myers.  42  App. 
Dlv.  183.  59  NTS  88. 

73.  Sharpless  v.  Boldt,  218  Pa,  372. 
97  A.  662  (holding  plaintiff  estopped 
from  claiming  even  nominal  damages). 

74.  Hofferberth  v.  Myers,  42  App. 
Dlv.  183,  69  NTS  88. 

75.  Milton  v.  Puffer,  207  Mass.  416, 
93  NB  634,  82  I^NS  1010. 

76;   See  EMdence  [16  Cyo  1110  et 

Vl    tM&umMt  pnmf ,  and  vaxUaiom. — 

lere  an  action  for  damages  Is  sus- 
tained by  reason  of  defendant's  bulld- 
ing  extending  on  to  plalntlfTs  lot, 
ana  there  is  no  claim  that  defendant 
had  acquired  the  right  to  maintain  the 
building  In  that  position  by  adverse 
possession,  acquIes^nee,^or^  eslio^ipel. 
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nuisance. 

15] 
General, 
a  rial.! 
the  ' 
Ban 
ti- 
I 


of  Sridence. 

«  evidence  in  an 
•  aa  cnciDAehment  U 
■  K,<aet  in  civil  aetiona 

J      Dwuflat.   The  measure 
An  encroachment  thereon 
,>.....«  is  ordinarily  the  differ- 
.  .v       the  property  before  the 
.    .a<u-  and  its  valae  thereafter.^" 
.uv-tti  is  abated  plaintiff  may 
>>tf  expenses  to  Khich  he  has  been 
.  u"  encroachment     and  where  the 
'iHiivriaily  interfered  with  plaintiff's 
..0,^  recover  the  loss  of  profits  which 
<.-  natural  and  proximate  eanse  of  aneh 


encroachment.** 

[f  25]  d.  SUtntory  Soudy.  In  some  jnm^'^- 
tions  a  remedy  for  the  encroachment  by  one  hni- 
owner  npon  an  adjoining  owner  is  provided  for  bv 
sUtQte.** 

Under  a  Hew  YoA  statnte"  an  aetion  may  be 

brought  to  recover  a  strip  of  land  not  exceeding  sx 
inches  in  width  npon  which  an  adjoming  owner 
anlawfnlly  encroached,  provided  the  aetion  is  broosl:; 
within  a  certain  period."  This  action  is  foonde^ 
npon  a  single  wrong  and  creates  bnt  one  eanse  of 
action,  and  in  such  an  action  plaintiff  may  have  all 
the  relief,  both  legal  and  equitable,  to  which  he  is 
entitled;'"  and  he  cannot  maintain  an  aetion  at  Isv 
to  prove  his  title  and  right  to  possesBion  and  ttcs 
briii^  a  separate  snit  in  equity  to  remove  the  es- 
eroaebment." 


UL   FAILUBE  TO  BEPAIR 


,>  >>;    A  landowner  is  liable  for  injuries  caused 
>^     If  ''tulur«  to  keep  bis  own  premises  in  proper 
<:u>u  and  repair,  if  by  reason  of  his  neglect  the 
...jv'iuiut;  premises  are  damaged;"  bnt  it  has  been 


.  ,    duo,    ox    AllIX^    I  to. 

See  evidence   [17  Cyc  751  et 


i-\  that  each  house  tn  the  block 

M-t  too  tmr  north  and  extended 
.  r  [.10  lUke  of  the  lot  of  the  adjolBlns 
..M'.r    1»    inadmlMlblfli.    Barnes  v. 
iMomlM,  IS*  Oa.  SS.  <»  P  491.  It  P 

TT.    Codman    v.    EJvana,    B  Allen 

iMtiaa.)  808,  81  AmD  748. 
T*.  ~ 

"^a]    WUenoa  kaU  laaaSoleat  to 

show  an  encroachment  by  defendant's 
buildlnr  Bee  Ipser  v.  Roecobaum,  80 
S\V  1«7.  26  Kyl>  2S0t. 

T*.  LAn^eldt  v.  McOratfa.  21  ni. 
A.  168 ;  Ooldschmld  v.  New  York.  14 
App.  Dlv.  ISB,  42  NTS  447  (not  merely 
the  value  of  the  land  covered  by  the 
encroachment) , 

[a]  Tha  amovBt  wU«k  th»  Mil- 
lar price  of  tha  yiainfiM  has  bam 
nanoad  by  reason  of  a  bnildln?  en- 
croaching thereon  Is  the  measure  of 
damages  therefor,  and  la  determining 
that  amount  the  court  may  use  Its  own 
Judgment  and  experience,  aided  by 
the  evidence  given  by  the  parties. 
Gotdbacher  v.  Eggera.  38  Misc.  36,  7< 
NTS  881  [aff  82  App.  Dlv.  637,  84 
NTS  1127  (aft  172  N.  T.  561.  71  NE 
1181)3. 

[bl    tnmim  tbrnrm  Is  douM  as  to 

whether  the  value  of  the  premises 
would  be  materially  decreaseo  by  the 
encroachment,  damages  may  be  allowed 
on  condition  that  plaintiff  execute  a 
release  of  all  damages  sustained. 
Crocker  v.  Uanhattan  L.  Ins.  Co.,  61 
App.  Div.  226,  70  NTS  492  [aff  31  Misc. 
187,  66  NTS  84]. 

80.  Barnes  v.  Berendea,  128  CaL 
82,  69  P  491,  73  P  40«  {holding  that, 
where  plaintiff  constructed  a  tnnporary 
factory  in  order  to  lessen  the  loss 
from  defendant's  delay  in  removing  an 
obstruction  to  the  erection  of  plain- 
tiff's permanent  factory,  plaintiff  Is 
entitled  to  recover  as  damages  the 
amount  necessarily  paid  to  a  watch- 
man employed  to  guard  and  protect 
the  temporary  structure  during  such 
delay);  McKnlght  v.  Denny.  198  Pa. 
323,  47  A  970  (holding  defendant  liable 
for  the  extra  expense  to  plaintiff  In 
digRlng  a  cellar  caused  by  dirt  filled 
In  on  defendant's  lot  slipping  down  on 
plaintiff's  adjoining  lot). 

[a]    TlM  oost  of  tlie  evectloii  of  a 
tamporarT'  strootar*  and  the  expense 
of  setting  up  machinery  therein  and 
«"iovlng  It  to  a  permanent  building 
"■■e  recovered  where  plaintiff  Is  de- 
*n  bulldluR  a  permanent  factory 
on  of  defendant's  building  en- 
ig    on    his    land.    Barnes  v. 
».  139  Cal.  82.  69  P  491,  72  P 

OMfe  of  str— yth— lay  waller 

dlit  filled  hi  on  d^endanfa  lot 
i  to  plalntlCTs  lot,  breakinc  the 


foundation  walls  which  he  haa  put  tn 
for  a  house,  and  to  prevent  Ita  recur- 
rence plaintiff  puts  ui  stronger  walls, 
and  defendant  nils  tn  between  such 
walls  and  his  lot  to  support  the  latter, 
plaintiff  is  entitled  to  recover  as  dam- 
ages his  cost  of  strengthening  the 
walls  necessary  to  support  the  flUlng 

E laced  against  them,  and  an  agreement 
y  defendant  as  to  the  amount  he 
would  pay  for  such  strengthening  Is 
evidence  as  to  the  amount  of  damages, 
McKnl^t  v.  Denny,  198  Pa.  32S,  47  A 
970. 

[c]   TiwrssBSd  pdoa  of  Inxabarw— 

Where  plaintiff  contracted  for  lumber 
with  which  to  erect  a  factory  but  the 
erection  was  susi>ended  by  reason  of 
defendant's  refusal  to  remove  an  Ob- 
struction to  plaintiff's  building,  where- 
upon the  sellers  refused  to  hold  the 
contract  open,  and  In  the  meantime 
lumber  was  raised  In  price,  plaintiff 
la  entitled  to  recover  the  difference  be- 
tween the  contract  price  of  the  lumber 
and  the  price  he  was  subsequently  re- 
quired to  pay  therefor.  Barnes  v. 
Berendes,  lt»  Cal.  82,  69  P  491.  72 
P  406. 

81.  Barnes  v.  Berendes,  139  Cal,  S3, 
6»  P  491,  72  P  406. 

88.  See  the  statutes.  See  also  Fria- 
zell  V.  Murphy,  19  App.  (D.  C.)  440, 
Rev.  St  I  482  (providing  a  remedy 
other  than  ejectment). 

83.  Code  Clv.  Proc.  1  1499.  ThU 
section  does  not  apply,  although  a 
part  of  the  propmy  consists  of  a 
strip  of  land  not  exceeding  six  Inchaa 
In  width,  where  no  building  has  been 
erected  on  the  land  of  plaintiff  abutting 
on  defendant's  walL  Ctoldbacher  t. 
Eggers.  38  Misc.  36,  76  NTS  881  taff 
8f  App.  Dlv.  637.  84  NTS  1127  (aai79 
N.  YTSSI,  71  NTB  1131)]. 

84.  Vols  V.  Stelner,  67  App.  Dlv. 
604.  78  NTS  1006  (holding  that  under 
Code  Clv.  Proc  |  1499,  limiting  an 
action  to  recover  possession  of  a  strip 
of  land  less  than  six  Inches  wide  on 
which  Is  standing  part  of  the  wall  of 
a  building  constructed  on  an  adjoining 
lot  to  one  year  after  the  wall  la  com- 
pleted, such  action  cannot  be  main- 
tained after  the  tltne  limited,  although 
the  strip  covered  by  such  wall  dOes  not 
extend  the  full  length  of  the  lot). 

85.  Hahl  V.  SuRo,  169  N.  T.  109,  62 
XE  135,  88  AmSR  639.  61  UtA  226 
rrev  46  App.  Dlv.  632,  61  NTS  770  <aff 
27  Misc.  1,  B7  NTS  920)];  Blake  v. 
McCarthy.  115  NTS  1014. 

Ta]  Benova  •aoroaobmant  or  ao- 
oept  arohanga  of  land.— Defendant 
should  be  compelled  to  remove  the  en- 
croachment, or  accept  plaintiff's  offer 
to  exchange  the  land  occupied  by  It 
for  an  equal  area  of  defendant's  land, 
of  lesB  value,  adjolnltur  plalntUTa  lot 
Blake  v.  UcCariAy,  US  NTS  1014. 


held  that  there  is  no  implied  obligation  hetrta 
owners  of  distinct  parts  of  a  building,  which  irill 
enable  either  to  maintain  an  action  against  the  other 
for  mere  refnsal  and  n^eet  to  repair  bis  tenemoit. 

Sa.   Hahl  T.  SUKO,  let  N.  T.  1». 
62  NB  186.  88  AmSR  S89.  81  LRA  IS 

Irtsv  4<  App.  Dlv.  632.  81  NTS  77* 
(aff  27  Misc.  1,  67  NTS  920)]. 

[a]  Judcueat  aa  bar. — Where  la 
such  an  action  plaintiff  has  obtaiaei 
a  Judgment  estaDlIshlng  his  title  asl 
right  of  possession,  but  on  accouK 
of  his  failure  to  allege  facts  enUthES 
him  to  equitable  relief  and  by  bi5 
proceedings  at  the  trial  without  b 
any  manner  Indicating  his  desire  t'-z 
such  relief;  he  has  procured  a  naJcM! 
legal  Judgment  and  collected  the  costf 
on  an  execution  which  is  returned  wi:!t 
the  statement  by  the  sherUT  that  it  H 
Impracticable  for  him  to  remove  the 
encroachment,  the  Judgment  la  a  te.' 
to  a  subsequent  action  to  compel  itjc 
removal  of  such  an  encroachment,  tar 
the  reason  that  he  might  have  ob- 
tained such  relief  In  the  former  actioo 
Hahl  V.  Sugo,  169  N.  T.  109.  62  NE  I3i. 
88  AmSR  639,  61  LRA  226  [rev  <( 
App.  Dlv.  682,  61  NTS  770  (aft  r 
Misc.  1,  67  NTS  920)J. 

87.  Ga. — Savannah,  ete^  R.  Co.  t. 
Lawton.  76  Qa.  198. 

XU^-^iVIMB  T.  Appal.  14  UL  X 
170. 

Mo>— TeepMi  V.  Tayl<n>,  141  Vo.  A 
282,  124  SW  IMt  (wall  ot  tnmi 
building). 

N.  T. — Bensim  V.  Soareg^  48  Baik 
408.  19  AbbPr  61 ;  Bellows  t.  8a<M 
16  Barb.  96. 

Ehig. — Tenant    v.    Ooldwln,    S  Li 
Raym.  1090,  92  Reprint  222,  6  Mod.  111. 
87  lUmrint  1061,  1  Salk.  S60.  91  Re- 
print 314. 
UaSkUlfla  or  BSvUffaBtwM  of  pnp* 


ya—rany  see  supra  |  S. 
[al  Wlw  liahlao— Primarily  an  u- 
tlon  for  Injurlea  caused  by  the  fai]iir» 
to  keep  the  adjoining  premises  In  re- 
pair uioold  be  broilfrfit  against  tie 
owner.  To  make  available  an  objectlm 
that  tha  action  ahould  have  been  Is- 
Btltuted  against  tha  tenant,  it  shotiM 
be  shown  ttiat  it  was  the  tenant's  duir 
to  repair.  Bellows  v.  Sackett.  16  Bart, 
(N.  T.)  9fi. 

[b]  AoUou  agalsat  laaaor.! — Wber? 
one  leases  premises  to  another,  cove- 
nanting to  keep  the  buildings  In  repair, 
and  in  consequence  of  his  neglectinir 
to  repair  the  same  a  shed  falls,  driv- 
ing down  with  it  a  building  of  an 
adjoining  propHetor.  and  Injuring  the 
property  of  the  latter  therein,  an  ar- 
tlon  win  lie  against  the  lessor  to 
recover  the  damagea  Benson  v. 
Suares.  43  Barb.    (N.  T.)  408. 

[c]  QuaatioB  for  Jury.— Where  the 
Injuries  were  caused  by  a  broken  spout 
and  a  defective  hydrant  on  defendant's 
adjoining  land,  and  these  defects  could 
have  t>e^  eauly  ranedled,  defendufa 
liability  Is  for  the  Jury  to  detemilH. 
Waht  T.  TattMV^  Fa.  Swar.  ill 
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nlicreby  plaintiff's  part  iB  injured.^ 

^Hiare  the  serwal  floors  of  a  bonge  are  owned  1>y 
different  persons,"  and  tbe  owner  of  the  upper  story 
neglects  to  keep  the  roof  or  other  parts  thereof  in 
proper  eondition  and  repair,  he  is  liable  in  damages 
to  the  owner  of  the  lower  story  for  injuries  caused 
thereby  to  his  part  of  the  house;"*  and  it  has  been 
held  that  the  lower  owner  may  have  an  action  against 
the  upper  owner  to  compel  him  to  repair  his  part 
of  the  house  in  the  preaer\-»tion  of  the  lower  part.'^ 


Where  the  owner  of  the  upper  floors  makes  repairs 
to  his  part  of  the  house  he  cannot,  in  ah  action  at 
law,  compel  the  lower  owner  to  contribute  ratably 
to  the  expenses  thereby  incurred.*' 

Notice  and  time  to  repiJr.  In  order  to  chai^  an 
adjoining  owner  with  negligence  in  failing  to  make 
repairs  on  his  premises  he  must  have  notice,  either 
express  or  impued,  of  the  existence  of  the  defective 
conditions  and  a  reasonable  time  thereafter  to  rem- 
edy the  same.*" 


IV.   SEEPINa  DANaEK9US  TEXNG  OK  PIlEBaBES*^ 


[$27]  A.  Xn  GeneraL  It  is  the  duty  of  an 
owner  upon  whose  land  something  exists  which  is 
dangerous  in  itself,  or  which  has  become  dangerous 
from  any  cause,  to  take  precaution  that  no  inju^ 
shall  befall  the  adj(nning  property  because  of  his 
failure  to  take  proper  measures  to  pcevent  threatened 
injury;  and  if  he  neglects  this  Auty  and  injury  re- 
sults, he  is  liable.^ 

railing  wall. — failure  to  use  ordinary  care  to 
guard  against  the  falling  of  a  wall  injured  by  fire 
renders  the  owner  thereof  liable  for  injuries  caused 
thereby  to  adjoining  property  and  where  the  owner 
of  adjoining  premises  has  called  the  wall  owner's 
attention  to  the  fact  that  the  wall  is  liable  to  fall, 
be  has  a  right  to  presume  that  such  owner  will  per- 
form his  duty  in  respect  thereto  and  is  not  guilty 
of  contributoiyuegligenee."' 

[(28]  B.  Water.  In  England  the  earlier  eases 
held  that  an  adjoining  owner  who  brought  on  his 


land  or  collected  and  kept  there  water  which  was 
likely  to  do  mischief  If  not  properly  controlled  kept 
it  there  at  his  peril  and  was  prima  facie  answerable 
f OT-  all  damages  which  were  the  natnral  consequences 
of  its  escape;^  but  subsequently  this  rule  was  quali- 
fied by  absolving  the  adjoining  owner  from  liability 
where  the  injury  was  caused  by  some  agency  b^ond 
hie  eontrol,  as  vis  major  or  an  act  of  Ood,  in  the 
sense  that  the  injury  resulted  from  something  whieh 
it  was  practically,  although  not  physically,  impos- 
sible to  resist.'*  The  EngUsh  rule  has  been  fol- 
lowed to  some  extent  in  this  country;^  but  in 
general  tbe  American  courts  base  the  lialnlity  on 
negligence,  either  in  the  original  oonslxuetion  of 
the  reservoir  or  other  receptacle,  in  subse- 
quently allowing  it  to  become  defective,  or  in 
failing  properly  to  provide  against  all  such 
contii^^ent  damages  as  might  reasonably  be  an- 
ticipated.* 


88.  Pierce  v.  Dyer,  109  Mass.  ST4, 
12  AmR  716. 

89.  SnlijMnt  wqyport  see  Infra 
^  89 

90.  Tenant  v.  GoWwln;  t  lA.  Raym, 
1090,  92  Reprint  222,  6  Mod.  311,  87 
Reprint  lOU,  1  Salk.  360,  91  Reprint 
514. 

{a]  Za  Ooniwotloat  It  haa  been  held 
that  an  action  on  the  case  cannot  be 
brought  by  the  owner  of  a  lower  floor, 
aKBlnst  the  owner  of  the  jipper  floor 
and  roof,  to  recover  damages  for  suf- 
fering the  roof  to  be  out  of  repair, 
as  plalntilTs  remedy  in  such  a  caae 
must'  be  sought  in  chancery.  Cheese- 
borough  V.  areen,  10  Conn.  Sl8,  86 
AmD  S9S. 

91.  Tenant  v.  Ooldwin,  2  Ld.  Raym. 
1090,  92  Reprint  222,  6  Mod.  311,  87 
Reprint  lOBl,  1  Salk.  860.  91  Reprint 
114 :  Anonymous,  11  Mod.  7,  88  Re- 
print 8B0  (holding  that  an  action  lies 
by  persons  Inhabiting  a  ground  floor 
against  a  tenant  of  the  garret  to  com- 
pel htm  to  keep  the  roof  in  repair). 

93.  Ottumwa  Ix>dge  v.  Lewis,  34 
Towa  67.  11  AmR  185;  Loring  v. 
Bacon,  4  Mass.  676.  578  (where  Par- 
sons, C.  J.,  said  :  "We  have  no  statute, 
nor  any  usage  upon  this  subject,  and 
must  apply  to  the  common  law  to 
guide  us.  Although,  In  the  caae,  the 
parties  consider  themselves  as  sever- 
ally seised  of  different  parts  of  one 
dwelling-house,  yet,  in  legal  contempla- 
tion, each  of  the  parties  has  a  dis- 
tinct dwellingfhouse  adjoining  together, 
the  one  being  situated  over  the  other. 
The  lower  room  and  the  cellar  are 
the  dwelling-house  of  the  defendant; 
the  chamber,  roof,  and  other  parts  of 
the  edifice,  are  the  plaintiff's  dwelling- 
house.  And,  In  this  action,  it  appears 
that,  havlns  repaired  his  own  house, 
he  calls  upon  her  to  contribute  to  the 
expense,  because  his  house  ia  so  sit- 
uated that  she  derlvea  a  benefit  from 
his  repairs,  and  would  have  suffered  a 
damage.  If  he  had  not  repaired.  Upon 
a  very  full  research  into  the  principles 
and  maxims  of  the  common  law,  we 
cannot  find  that  any  remedy  is  provided 
for  the  plaintiff"). 

93.  Flt»terald  v.  Ooldatein,  56  HIsc. 
«T7,  1©7  NTS  614. 

[ml   m«M  m  pazcAaMT  of  a  taUd* 


lag  not  Impromrlj  onurtraaMt  ItMA 
no  kBowl«u«^or  a  d«t«ot  not  diii- 
coverable  tbrough  the  exercise  of 
ordinary  care,  and  on  a  Friday  he 
receives  notice  of  a  defect  causing  In- 
Jury  to  adjacent  property,  and  on  the 
following  Monday  he  makes  repairs 
preventing  further  injury,  he  is  not 
negligent  as  a  matter  of  law  in  failing 
to  make  repairs  within  a  reasonable 
time  after  notice  of  the  defect.  Fitz- 
gerald T.  Goldstein.  56  Mlao.  677.  107 
NTS  «14. 

94.  thuAUlad  and  nagllfMrt  WM  Of 
proper^  gnMral^  see  supra  I  2. 

95.  Garvy  v.  Coughlan,  92  ni.  A. 
K82. 

[al    TUa  xql*  Sum  baan  wmUaA  to 

decayed  trees.  Gibson  v.  Denton,  4 
App.  Dlv.  198,  88  NTS  564. 

[bl  Wliere  a  flr*  started  in  brash 
and  laUea  timber  by  a  landowner  for 

the  purpose  of  clearing  his  land  spreads 
on  to  adjoining  land,  he  Is  responsible 
for  the  damage  caused  by  It  Crewe 
v.  Mottershaw,  9  B.  C.  246.  See  also 
L«ach  V.  Hepler,  82  Okl.  729,  124  P 
68  (violation  of  statutes  against  setting 
flres ) .  And  eee  Negligence  [29  Cyc 
460].  Willful  burning  aee  Fires  [19 
Cyc  9801. 

[c]  Ftoadlnff. — In  declaring  on  a 
cause   of  action   for  negligence  In 

frermlttlng  an  excavation  on  adjoin- 
ng  premises  to  remain  for  a  long 
space  of  time,  to  the  injury  of  plain- 
tiff's property,  allegations  of  will- 
fulness and  malice  are  not  necessary 
to  a  recovery.  Garvy  v.  Coughlan, 
92  111.  A.  S82. 

Se.  Beidler  v.  King,  209  III.  302, 
70  NB  763,  101  AmSR  246  [aff  lOS 
IlL  A.  231:  Anderson  v.  £:ast,  117 
Ind  126,  19  NE  726,  10  AmSR  S5. 
2  LRA  712  and  note;  Sessengut  v. 
Poaey,  67  Ind.  408.  38  AmR  98:  Glover 
V.  Mersman,  4  Mo.  A.  90;  Nordhelmer 
V.  Alexander.  19  Can.  S.  C.  248.  Bee 
also  Mahoney  v.  Llbbey.  123  Mass.  20, 
25  AmR  6  (personal  injuries).  In 
Teepen  v.  Taylor,  141  Mo.  A.  282.  2S6, 
124  SW  1062,  Bllison,  J.,  said:  "If 
as  In  this  case,  he  leaves  standing  a 
wall  remaining  from  hla  burnt  build- 
ing. Intending  to  use  It  as  part  of  a 
new  structure,  theu^  It  may  hav« 
be«n  a  pu't  of  a  ttaMVuffhlsr  secure 


btitldlng.  yet  he  must  aee  to  It  that 
In  Its  less  supported  condition  and 
its  probable  Injury,  more  or  less, 
from  the  fire,  it  Is  safe.  He  must 
use  every  endeavor  to  see  that  It  is 
safe,  or  that  it  Is  made  safe,  that 
a  prudent  and  careful  man  would 
use  In  a  like  situation,  haVlng  In 
view  all  the  time  the  dangerous  char- 
acter of  such  a  structure,  unleas  It 
Is  made  secure."  See  also  Party 
Walls    [30  Cyc  791]. 

[a]  Inatniotloa  as  to  UablUtr^-In 
an  action  to  recover  for  Injuries  aus- 
talned  by  th«  falling  of  a  wall  which 
had  been  rendered  unsafe  by  a  Are, 
evidence  that  aftur  a  Are  the  qUy 
marshal  told  the  owner  of  the  build- 
ing that  he  would  take  charge  of  the 
walls  and  have  them  taken  down  If 
necessary  will  not  Justify  an  instruc- 
tion that  the  owner  would  not  be 
liable  If  the  city  marshal  took  charge 
of  the  premises,  preventing  any  per- 
sons from  going  near  the  ruins  until 
after  the  walls  fell.  Anderson  v. 
East,  117  Ind.  126,  19  NB  726,  10 
AmSR  85. 

[b]  Tls  major  no  defonae. — ^Where 
the  owner  of  the  injured  wall,  know- 
ing such  fact,  neglects  tq  secure  or 
support  It  or  take  It  down,  and  some 
days  after  the  Are  It  Is  blown  down 
by  a  high  wind  and  damages  plaln- 
tltTs  house,  he  cannot  shield  himself 
under  the  plea  of  vis  major.  Nord- 
helmer V.  Alexander,  19  Can.  S.  C. 
248. 

97.  Beidl«r  V.  King,  289  HI.  SOS, 
7  NE  768,  101  AmSR  846  [att  108  ZU. 

A.  23]. 

98.  Rylanda  v.  Fletcher,  Ij.  R.  8 
H.  L.  630,  1  ERC  285  [aiT  L.  R.  1 
Exch.  26S1. 

99.  Klcfaola  V.  BCaralaad,  I<.  R.  10 

Bxch.  265,  1  BRC  262_rdist  Fletcher 
V.  RylandB.  L.  R  1  Rxch.  265  (aff 
L.  R.  8  R.  L.  880.  1  ERC  285)]. 

1.  Kankakee  Water  Co.  v.  Reeves, 
4B  lU.  A.  286  (escape  of  water  from 
a  tank) :  Rau  v.  Minnesota  Valley  R 
Co.,  13  Minn.  442  (where  defendant 
made  an  excavation  which  filled  by 
the  rise  of  a  river  and  discharged 
the  water  on  the  adjoining  land). 

&  Cat. — Brerett  v.  Hydraullo 
Fliune  Tunnel  Co..  U^Cal.  22S« 
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Y.  LATERAL  8TTFF0BT 


29]  A.  Bigbt  to  Support— 1.  In  Oeneral^-a. 
Land  In  Natoral  Condition— (1)  Katon  of  Bight 

At  common  law  an  owner  of  land  is  entitled  to  have 
it  supported  and  protected  in  its  natu^l  condition 
hy  the  Land  of  the  adjoining  proprietor.'  This  right 
is  limited  to  such  an  extent  of  adjacent  land  as  in 
its  natural,  undisturbed  state  is  sufficient  to  afford 
the  requisite  support,^  and  does  not  extend  to  support 
subterranean  waters,"  or  to  made  land;"  and 
fnrthermore  it  is  limited  to  the  land  in  its  natural 
condition  and  ,does  not  extend  to  that  which  may 
be  placed  thereupon.^ 


This  right  of  lateral  support  is  not  merely  an 
euament,  but  is  a  natural  r^t  of  property  incident 
and  attached  to  the  ownership  of  the  soil,  and  passes 
with  it  * 

Statotoiy  il^t  to  sivport.  In  some  states  stat- 
utes are  in  force  Bubstantially  affirming  the  doctrine 
of  lateral  support  for  land  in  its  natural  state  as  it 
exists  at  common  law." 

[$  30]  (2)  How  LoA.  This  right,  or  the  right 
to  restrain  interference  therewith  or  to  recover  dam- 
ages for  the  deprivation  thereof,  may  be  lost  by  a 
grant  or  resarvation  affecting  the  adjoining  land 


III.— Murtha  V.  O'Herron,  178  111. 
A.  S47  (waste  water  from  barn). 

Ind. — Bobrer  v.  Dlenhart  Harness 
Co.,  (A.)  46  NB  668  (obstructfng  sui- 
ter and  causinET  water  to  flow  In  ad- 
joining owner's  cellar). 

Mo. — Murphy  v.  Qlllum.  73  Md.  A. 
487. 

N.  Y.— Radcllff  v.  Brooklyn,  i  N. 
T.  IK.  63  AmD  S&7;  Llvlnsston  v. 
Adams,  S  Cow.  175. 

Pa.— Wahl  V.  Vetter,  S8  Pa.  Sup. 
284  (neferliaence  as  to  detective  hy- 
drant). 

Bee  generally  Waters  [40  Cyc  B42]. 
[a]    yeejinf  Mid  nieliiti liilii f  w 
«xo»vatlon    adjacent    to  plalntUTe 

premises  for  a  long  space  of  time.  In 
which   water  accumulates,  injuring 

filalntlfTs  building  and  causing  a  loss 
n  rents  and  expenditures  for  repairs, 
presents  a  good  cause  of  action,  the 
consequences  of  such  excavation  being 
such  as  might  reasonably  be  an- 
ticipated by  defendant.  Garvy  v. 
Coughlan.  92  III.  A.  6S2. 

8.  tJ.  S. — Northern  Transp.  Co.  v. 
Chicago,  99  U.  S.  636,  2S^  L.  ed. 
838  ■ 

Ala.— Parker,  v.  Hodgson,  172  Ala. 
632,  55  S  818;  Myer  v.  Bobbs.  57  Ala. 
175,  29  AmR  719;  Moody  v.  McClel- 
land, 39  Ala.  45,  84  AmD  770. 

Cal. — Sullivan  v.  Zelner,  98  Cal. 
346,  33  P  209,  20  LRA  730  and  note. 

Conn. — Ceffarelli  v.  Landino,  82 
Conn.  126,  72  A  564. 

Del. — Stimmel  v.  Brown,  12  Del. 
219,  SO  A  996. 

Oa- — Montgomery  v.  Augusta  Ma- 
sonic Hall,  70  Ga.  38. 

m. — Garvy  v.  Coughlan,  92  III.  A. 
582;  Jollet  v.  Schroeder,  92  111.  A.  68 
ran'  189  IlL  4S,  59  NE  550,  62  LRA 
634]. 

Ind. — Moellering  v.  Kvans,  121  Ind. 
196,  22  NE  989,  6  LRA  449;  Bohrer 
V.  DInehart  Harness  Co.,  19  Ind.  A- 
489,  49  NE  296. 

Iowa. — Jamison  v.  Myrtle  Lodge 
No.  355  A.  P.  &  A.  M.,  189  NW  541: 
Talcott  V.  Des  Molnea,  134  Iowa  118, 
116,  109  NW  311,  12  LRANS  696  and 
note  [cit  Cyc]. 

Kan. — ^Winn  v.  Abelea,  35  Kan.  SB, 
10  P  443,  67  AmR  138. 

Md. — Hanrahan  v,  Baltimore,  114 
Md.  617,  80  A  312;  Bonaparte  v.  Wise- 
man, 89  Md.  12,  48  A  918;  Shafer  v. 
Wilson,  44  Md.  268. 

Mass. — Ollmore  T.  Driscoll.  128 
Mass.  199,  23  AmR  812. 

Mich. — Glldersleeve  T.  Hammond, 
109  Mich.  431,  67  NW  519.  33  LRA  48. 

Minn. — Schults  v.  Bower,  67  Minn. 
4»3,'B9  NW  631.  47  AmSK  680;  Dyer 
V.  St  Paul.  27  Minn.  467,  8  NW 
272 

Mo.— Obert  v.  Dunn,  140  Mo.  476, 
41  SW  901;  Busby  v.  Holthaus,  46  Mo. 
161;  Charless  v.  Rankin,  22  Mo.  666. 
66  AmD  642;  Carpenter  v.  Reliance 
Realty  Co.,  iOS  Mo.  A.  480.  77  SW 
1004;  Walters  v.  Hamilton,  76  Mo.  A. 
237;  Elade  v.  Gains,  58  Mo.  A.  686. 

N.  J. — Pullan  V.  Stallman,  70  N.  J. 
L.  10,  66  A  116;  McGuire  v.  Grant,  25 
N.  J.  L.  856,  67  AmD  49. 

N.  T, — ^Haverstraw  v.  Eckeraon,  192 
N.  T.  54,  84  NE  578  [afC  124  App.  Div. 
18,  108  NTS  6061:  Dorrlty  v.  Rapp,  72 
N.  T.  307:  Radclifl  v.  Brooklyn,  4  N. 
T.  196.  63  AmD  367;  Ijeerburcer  T. 


Hennessey  Realty  Co.,  154  App.  Dlv. 
158.  188  NYS  921;  New  York  Steam 
Co.  V.  Foundation  Co.,  123  App.  Dlv. 
264,  108  NYS  84  taff  195  N.  Y.  43, 
87  NB  766,  21  bRANS  470];  Riley  v. 
Continuous  Rail  Joint  Co.,  110  App. 
Dlv.  787,  789,  97  NYS  281  [alf  198 
N.  Y.  643.  86  NE  1182,  and  cIt  Cycl; 
White  V.  Tebo,  48  App.  Div.  418.  60 
NYS  231  [rev  on  other  grounds  168 
N.  Y.  149,  61  NE  189,  64  LRA  276  and 
note] ;  Parrand  v.  Marshall,  21  Barb. 
409;  Farrand  v.  Marshall,  19  Barb. 
880;  Steeneck  v.  CLeary  Realty,  etc. 
Co..  80  Misc.  507,  141  NYS  672;  Flne- 
gan  V.  Eckerson,  26  Misc.  674,  67  NYS 
605;  Lasala  v.  Holbrook,  4  Paige  Ch. 
169,  25  AmD  524. 

Oh. — Taylor  v.  Day,  9  OhS&CP  486, 
6  OhNP  447;  Hall  v.  Kleeman,  -  6 
OhS&CP  323,  4  OhNP  201. 

Pa.— Cooper  v.  Altoona  Concrete 
Constr.,  etc.,  Co.,  231  Pa.  657,  80  A 
1047;  Pettlt  v.  Jamestown,  etc.,  R. 
Co.,  222  Pa.  490,  71  A  1048,  21  LRANS 
318  and  note;  Sharpless  v.  Boldt,  218 
Pa.  372,  67  A  662;  McMullen  v.  IJnlon 
Drawn  Steel  Co.,  47  Pa.  Super.  570; 
McClelland  v.  Schwerd,  32  Pa.  Super. 
313;  Jones  v.  Greenfletd,  25  Pa.  Super. 
SIB. 

R.  I. — Gobellle  v.  Meunler,  21  R.  I. 
103,  41  A  1001;  McMaugh  v.  Burke,  12 
R.  I,  499. 

S.  C— Bailey  v,  Gray,  68  S.  C.  603, 

31  SE  354. 

S.  D.— Ulrlck  *.  Dakota  L.  A  T. 
Co^  2  S.  D.  286,  49  NW  1054. 

Tex.~Slmoii  T.  Nance,  46  Tex.  Civ. 

A.  480,  484v  100  8W  1038  [cit 
Cyc]. 

Vt.— -Graves  v.  Mattison,  67  Vt.  680, 

32  A  498;  Beard  v.  Murphy,  37  Vt. 
99,  86  AmD  693;  Richardson  v.  Ver- 
mont Cent.  R.  Co.,  25  Vt.  465. 

Va. — Tunstall  v.  Christian,  80  Va. 
1,  66  AmR  581;  Stevenson  v.  Wallace, 
27  Gratt  (68  Va.)  77. 

W.  Va. — Walker  v.  Strosnlder,  67 
W:  Va.  89.  67  SE  1087. 

Wis. — Laycock  v.  Parker,  103  Wis. 
161,  79  NW  327. 

Emg. — Trinidad  Asnhalt  Co.  v.  Am- 
bard,  [1899]  A.  C.  594;  Jordeson  v. 
Sutton,  etc..  Gas.  Co.,  [1899]  2  Ch. 
217;  Hunt  v.  Peaks,  Johns.  706,  70 
Reprint  603. 

Ont. — Boyd  v.  Toronti^  it  Ont.  L. 
421,  18  OntWR  897,  8  OntWN  902; 
Snarr  v.  Curling,  etc.,  COu  1  Ont  102; 
Baokus  V.  SmTth,  44  tf.  C.  Q.  B. 
4281  , 

[a]  WnUar  stetHiMnta  of  pnit- 
olpl«. — <1)  Every  landowner  has  the 

right  to  have  his  soil  preserved  Intact 

B.  B  against  Its  own  weight  by  the  or- 
dinary effect  of  the  elements.  Walters 
V.  Hamilton,  75  Mo.  A.  237.  (2)  Every 
person  has  a  natural  right,  ex  Jure 
natune,  to  support  to  his  land  from 
the  adjacent  and  subjacent  soil.  Ste- 
venson Wallace,  2?  Gratt.  (88  Va.) 
77. 

[b]  SnbsoU  wttUn  xvle. — Carpen- 
ter V.  Realty  Co.,  108  Mo.  A.  480,  77 

SW  1004. 

[c]  Uyrhway  owned  by  mnntcd- 
pail^.^ — while  the  common-law  doc- 
trine of  lateral  support  requires  the 
adjacent  landowner  to  preserve  the 
lateral  support  to  a  public  highway. 
It  does  not  require  the  municipality 
owning  the  hi^way  to  preserve  the 


lateral  support  to  the  adjacent  land. 
New  York  Steam  Co.  v.  Foundation 
Co.,  195  N.  Y.  43.  87  NE  766,  21  LRANS 
470  [rev  128  App.  Dlv.  264,  108  NYS 

[d]   Vim  vader  watm.— The  law 

of  lateral  support  does  not  apply  to  a 
support  for  a  pier  erected  on  lands 
under  water.  White  v.  Tebo,  168  N. 
Y.  149,  61  NE  169,  64  LRA  276  [rer 
43  App.  Dlv.  418,  60  NYS  231]. 

4.  Birmingham  v.  Allen,  6  Ch.  D. 
284. 

6.  Fopplewell  v.  Bodklnson.  L.  R. 

4  Blxch.  248.  Compare  Farnandls  v. 
Great  Northern  R.  Co.,  41  Wash.  486, 
84  P  18,  111  AmSR  1027,  6  LRANS 
1086. 

e.  Plaher  v.  Green,  1  Phila.  (Pa) 
382  (holding  that  one  owner  cannot 
compel  the  other  to  contribute  to  the 
expense  of  maintaining  land  artifl- 
cially  made  on  his  lot  to  conform  to 
the  grade). 

7.  Pullan  V.  Stallman,  70  N.  J.  L. 
10,  56  A  116:  New  York  Steam  Co.  v. 
Foundation  Co.,  123  App.  Dlv.  254,  108 
NYS  84  [rev  on  other  grounds  195  N. 
Y.  43,  87  NE  765,  21  LRANS  470] 
(holding  that  an  owner  of  land  Is  only 
entitlea  to  the  natural  support  of  his 
land  against  an  adjoining  owner, 
where  the  land  remajns  In  its  natural 
state  and  the  coheslveness  of  the  soli 
has  not  been  disturbed  by  excavations 
or  structures  thereon).  See  also  Infra 
!  31. 

8.  Conn. — Trowbridge  v.  True.  62 
Conn.  190,  62  AmR  679. 

Ind.— Schmoe  v.  Cotton,  167  Ind. 
364,  79  NE  184. 

N.  J.~Hud8on  Conuty  v.  Wood- 
cllffe  Land  Imp.  Ca,  74  N.  J.  L.  366, 
65  A  844, 

N.  Y. — Haverstraw  v.  Eckersoi^ 
192  N.  Y.  64,  84  NE  578  [aff  124  App. 
Dlv.  18,  108  NYS  606];  Gillies  v. 
Eckerson,  97  App.  DlT.  153,  89  NYS 
609;  Peo.  t.  Canal  Bd.,  X  Thoinps.  &  C 
275. 

Oh. — Belden  v.  Franklin,  28  Oh. 
Clr.  Ct.  878. 

Pa. — Pettlt  V.  Jamestown,  eta,  R. 
Co.,  222  Pa.  490,  71  A  1048,  21  LRANS 
318:  Matulys  v.  Philadelphia,  etc. 
Coal,  etc.,  C:o..  201  Pa.  70,  60  A  3S3: 
Ruppert  V.  West  Bide  Belt.  R.  Co.,  25 
Fa.  Super.  618;  Jones  v.  Greenfield,  SS 
Pa.  Super.  315. 

Wash. — Pamandls  v.  Great  North- 
em  R.  Co.,  41  Wash.  486,  84  P  18.  Ill 
AmSR  1027,  5  LRANS  1086. 

Eng. — Angus  v.  Daltpn,  4  Q.  B.  D. 
162  [art  6  App.  Cas.  ^^740,  10  ERC 
981;  Solomon  v.  Mystery  or  Vintners, 
4  H.  &  N.  585. 

[a]  It  is  an  absolute  si^t  and  not 
subordinate  to  any  right  of  the  ad- 
joining proprietor  to  repel  surface 
water  from  his  land.  Simon  v.  Nance, 
46  Tex.  Civ.  A.  480.  100  SW  1038. 

9.  See  the  statutes.  See  also  Sul- 
livan v.  Zelner,  98  Cal.  346.  33  P  209, 
20  LRA  730  (holding  that  the  amentl- 
ment  of  1874  to  Civ.  Code  B  832  do«8 
not  enlarge  the  right  of  lateral  sup- 
port as  given  by  the  common  Uw. 
and  contemplates  only  the  right  io 
support  of  land  In  a  state  of  natureX: 
Belden  v.  Franklin,  28  Oh.  Clr.  Ct. 
373;  Novotny  v.  Daafortb,  9  8.  D.  301, 
68  NW  749. 
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which  is  incoilaiBtent  with  its  continaance.^" 

[$  31]  b.  Land  with  Bmldings  Added— (1)  In 
OweraL  The  right  to  lateral  support  pertains  pnly 
to 'the  land  in  its  natural  condition,  and  does  not 
extend  to  encumbering  buildings  or  structures  which 
increase  the  lateral  pressure,  unless  the  right  has 
been  gained  by  grant  or  prescription,"  or  is  con- 
ferred by  statute,  for  one  adjoining  owiier  cannot 
deprive  the  other  of  the  right  to  use  'and  enjoy  his 
land  to  the  same  extent  as  he  might  have  enjoyed 
it  if  such  burdens  had  not  been  added;*'  and  even 
where  a  prescriptive  right  to  the  support  of  an 
existing  structure  has  been  acquired,  if  the  weight 
of  such  structure  is  increased  by  substantial  addi- 
tions thereto  the  rights  of  the  parties  are  the  same 
as  if  such  prescriptive  r^ht  had  not  existed.^" 
[$  32]    (2)  When  BnUdings  Do  Not  Oontxilmte 


10.  Ryckman  v.  <nills.  67  N.  T.  68. 
16  AmR  464:  Ludlow  v.  Hudson  River 
R.  Co..  4  Hun  (N.  T.)  2>9,  6  Thompa. 
&  C.  420  [rev  on  the  facta  6  Ijans. 
128]. 

[a]  Who*  m  UutdMraar  ffimata  m 
tight  of  wmy  to  •  rkUroad  oompuir, 

and  it  is  necessary  in  constructing 
the  road  to  make  cuts  through  the 
land,  the  company  Is  not  bound  to 
build  retaining  walls  to  prevent  the 
falling  of  the  banks.  Hortsman  v. 
Covington,  etc,  R.  Co..  18  B.  Mon. 
(Ky.)  218. 

[b]  Sal*  of  land  wltb  raaomtton 
of  xifflit  to  dlr  cOay  thtreon^Where 
defendant  sold  to  plaintifiTs  grantor  a 
piece  of  land,  reserving  the  risht  to 
enter  upon  a  certain  portion  of  It  and 
to  dig  and  remove  clay  and  sand  for 
brlckmaklng  therefrom,  and  the  land 
was  conveyed  to  plaintifF  subject  to 
such  reserved  right,  and  in  conso- 
quencs  of  the  excavation  and  removal 
of  the  clay  and  sand  within  the  desig- 
nated boundaries,  some  of  the  soil  of 
the  rest  of  the  tract  granted  fell  in, 
an  injunction  will  not  lie  to  restrain 
defendant  from  removing  so  much  of 
the  soil  as  was  necessary  to  furnish 
lateral  support  to  the  adjoinlnK  land, 
as  the  parties  were  not  adjoining 
owners,  and  the  doctrine  of  lateral 
support  Is  not  applicable.  Ry&kman  t. 
Glflls,  57  N.  Y.  S8,  IB  AmR  464  [rev  6 
Lans.  791. 

11.  Ala.— Moody  v.  McClelland, 
Ala.  4E,  84  AmD  770. 

Mich. — Hemsworth  v,  Cushlng,  115 
Mich.  92.  72  NW  1108. 

Mo. — Burk  Bros.  Meat,  etc.,  Co.  v. 
Poster,  159  Mo.  A.  537.  141  8W  442; 
Gates  V.  Fulkeraon,  129  Mo.  A.  620, 
107  SW  1032;  Carpenter  v.  Reliance 
Realty  Co.,  103  Mo.  A.  480,  77  SW 
1004;  Victor  Min.  Co.  v.  Morning  Star 
Uln.  Co..  60  Mo.  A.  625. 

N.  J.— Pullan  v.  Stallman.  70  N.  j. 
L.  10.  66  A  11«;  Schults  Byers,  63 
N.  J.  L.  442.  22  A  614,  26  AmBR,  435, 
IS  L.RA  669  -and  note. 

N.  T. — New  Tork  Steam  Co.  v. 
Foundation  Co.,  123  App.  Div.  254,  108 
NTS  84  [rev  on  other  grounds  196  N. 
Y.  48,  87  NE  766,  21  LRANS  4701; 
Paltey  v.  Egan,  122  App.  Dlv.  612,  107 
NTS  444;  Riley  v.  Continuous  Rail 
Joint  Co..  110  App.  Dlv.  787.  789,  97 
NTS  283  tafr  193  N.  T.  648,  86  NE 
1132,  and  cit  C^c];  Peo.  v.  Canal  Bd., 
2  Thomps,  &  C.  275 ;  Steeneck  v. 
O'Leary  Realty,  etc.,  Co..  80  Misc.  E07. 
HI  NTS  572  ;  Bleak  v.  Runde.  78  Misc. 
358.  138  NTS  413;  Bloomingdale  v. 
Dutry,  71  Misc.  186.  127  NTS  1080  [aff 
146  App.  tMv.  879,  180  NTS  1106]. 

Or. — ^WelBS  v.  Kohlhagen.  68  Or. 
H4,  US  P  46. 

Pa. — Matulys  v.  Philadelphia,  etc. 
Coal,  etc..  Co.,  201  Pa.  70,  50  A  823; 
HcGettlran  v.  Potts,  149  Pa.  155,  24 
A  198;  Freseman  v.  Purvis,  61  Pa. 
Super.  606. 

Vt. — Qraves  v.  MatttBon,  67  Vt  630. 
32  A  498. 

Va. — Tnnstall  t.  Christian.  80  Va. 
1.  SS  AmR  681. 

W.  Ts. — Walker  v.  Btrosnlder.  6Y 


W.  Ta.  39,  67  SB  1087.  21  AnnCaa  1 

and  note. 

Wis. — Laycock  v.  Parker,  108  "Wis. 
161,  70  NW  327. 

SoiflT. — Z^rtrldge  Scott,  1  H.  &  H. 
81;  Palmer  v.  STessler,  1  Keb.  625,  88 
Reprint  1149.  1  Sid.  167,  82  Reprint 
1036;  Wilde  V.  MlnBterley,  %  RoUe 

Abr.  664. 

Ont. — McCann  v.  Chlsholm,  2  Ont. 
506. 

Aoanisl'tlon  of  xlglit  tO'npport  see 

infra  |g  33,  34. 

13.  U.  S. — Northern  Transp.  Co.  v. 
Chicago,  99  V.  S.  635,  25  L.  ed.  336; 
Johnson  v.  St  Louis,  172  Fqd.  31,  96 
CCA  617. 

Ala. — ^Parker  v.  Hodgson.  172  Ala. 
632,  635,  55  S  818  [cit  Cyc];  Myer  v. 
Hobbs,  67  Ala.  175,  29  AmR  719. 

Cal. — Sullivan  v,  Zelner,  98  Cal.  346. 
38  P  209.  20  LRA  780  and  note. 

Conn. — Barnes  v.  Waterbury,  82 
Conn.  518.  74  A  902;  CeffareHl  v.  Lan- 
dino,  82  Conn.  126,  72  A  564. 

111. — Mamer  v.  Luesem,  65  111.  484. 

Ind. — Bohrer  v  Dienhart  Harness 
Co.,  19  Ind.  A.  489.  49  NE  296. 

Kan. — Winn  v.  Abeles.  86  Kan.  86, 
10  P  443,  ^7  AmR  138. 

Ky. — ^Kriah  v.  Ford,  48  SW  237,  19 
KyL  1167;  Onell  v.  Harkins,  8  Bush 
650;  Shrleve  v.  Stokes,  8  B.  Mon.  453, 
48  AmD  401. 

Mass. — Gllmore  v.  Drlseoll,  122 
Mass.  199,  23  AmR  812;  Callender  v. 
Marsh,  1  Pick.  418;  Thurston  v.  Han- 
cock, 12  Mass.  220,  7  AmD  67. 

Mich. — Qlldersleeve  v.  Hammond, 
109  Mich.  431,  67  NW  519,  33  LRA  46. 

Mo. — Obert  v.  Dunn,  140  Mo.  476, 
41  SW  901:  Larson  v.  Metropolitan 
St.  R.  Co.,  110  Mo.  284,  19  SW  416. 

38  AmSR  489  and  not&  16  LRA  330; 
Charleas  T.  Rankin,  22  Mo.  666,  66 
AmD  642;  Flanagan  Bros.  Mfg.  Ca  v. 
Levlne,  142  Mo.  A.  842.  126  SW  1172; 
Walters  v.  Hamilton.  76  Mo.  A.  237; 
Eads  V.  Gains,  58  Mo.  A.  686. 

N.  J.— McOutre  v.  Grant,  26  N.  J. 
L.  866.  67  AmD  49. 

N.  T.— Dorrity  v.  Rapp,  72  N.  T. 
307:  White  v.  Tebo,  43  App.  Dlv.  418. 
60  NTS  231;  Flnegan  v.  Eckerson,  32 
App.  Div.  233.  52  NTS  993;  Farrand 
V.  Marshall,  19  Barb.  380,  21  Barb. 
409:  Denken  v.  Canavan,  17  Misc.  392, 

39  NTS  1078;  Laaala  v.  Holbrook,  4 
Paige  169.  25  AmD  524.  See  also 
Ontario  Knitting  Co.  v.  State,  69 
Misc.  145,  125  NTS  67  [ad  147  App. 
Dlv.  316,  131  NTS  918  (aff  205  N.  T. 
409,  98  NE  909)]. 

Oh. — Cincinnati,  etc..  Inclined  Plane 
R.  Co.  V.  Pfau,  8  Oh.  Dec.  (Reprint) 
691,  9  CincLBul  200;  Taylor  v.  Day, 
9  OhS&CP  486,  6  OhNP  447. 

Pa. — Rlchart  v.  Scott,  7  Watts  460. 

S.  C— Bailey  v.  Gray,  53  S.  C.  603, 
31  SE:  354. 

Vt. — Beard  v.  Murphy.  87  Vt.  99,  86 
AmD  693. 

Va. — Stevenson  V.  Wallace,  27  Qratt. 
(68  Va.)  77. 

Wis. — Laycock  v.  Parker.  103  Wis. 
161,  79  NW  327. 


to  Injury.  The  right  to  lateral  support^  for  the  soil 
in  its  natural  state,  or  a  right  to  recover  for  dam- 
ages for  its  removal,  will  not  be  lost^  however,  by 
the  mere  placing  of  structures  upon  the  land,'* 
where  the  structure  is  of  such  a  character  as  not 
materially  to  increase  the  lateral  weight  and  pres- 
SQre,'°  or  where  the  building,  even  though  of  a  sub- 
stantial character,  does  not  in  fact  contribute  to 
the  injury.'^ 

33]  (3)  AcqniBition  of  Right  to  Snpportr— (a) 
By  Grant.  A  right  to  lateral  support  for  a  build- 
ing may  be  acquired  by  grant,  express  or  implied.^' 
Thus,  if  the  owner  of  land  sells  a  portion  of  it 
knowing  that  the  purchaser  intends  to  erect  sub- 
stantial buildings  thereon,  a  right  to  support  for 
such  buildings  from  the  vendor's  adjoining  land  is 
implied." 

118  Reprint  1048,  17  ERC  407;  Smith 


V.  ThaCkerah,  L.  R.  1  C.  P.  664;  Pop- 

?lewell  V.  Hodklneon,  L.  R.  4  Exch. 
48;  Wyatt  T.  Harrison,  3  R  A  Ad. 
871,  28  EiCL  S80,  110  Reprint  320. 

Ont. — Backus  v.  Smlth«  S  Ont.  A. 
841  [rev  44  U.  C.  Q.  B.  4281. 

18.  Murchie  v.  Black.  19  C.  B.  N. 
S.  190,  115  ECL  190. 

14.  Hanrahan  v.  Baltimore,  114 
-Md.  517,  80  A  312;  Thurston  v.  Han- 
cock, 12  Maas.  220,  7  AmD  57;  Steven- 
son v.  Wallace,  27  Oratt.  (68  Va.)  77. 

15.  Riley  v.  Continuous  Rail  Joint 
Co.,  110  App.  Div.  787.  97  NTS  283 
taff  193  N.  T.  643,  86  NE  11321;  White 
v.  Tebo,  43  App.  Dlv.  418,  60  NTS  231 

Srev  on  other  grounds  168  N.  T.  149, 
1  NE  169.  64  LRA  2761.  See  also 
McClelland  v.  Schwerd,  82  Fa.  Super. 
313. 

[a]  An  oMUiwTT  fenoe  will  not  be 
deemed  such  an  additional  weight  as 
will  deprive  the  landowner  of  the 
right  to  recover  for  an  injury  to  his 
land  caused  by  the  negligence  or  un- 
sklllfulness  of  one  excavating  an  ad- 
joining lot.  Onell  V.  Harkins.  8  Bush 
(Ky.)  ■  650. 

IS..  Iowa. — Jamison  t.  Myrtle 
Lodge  No.  366  A.  F.  &  A.  M..  188  NW 
547  (where  the  soil  falla  ox  Its  own 
pressure). 

Md. — Hanrahan  v.  Baltimore,  114 
Md.  517.  80  A  312. 

Mass.— Thurston  V.  Hancock,  12 
Mass.  220.  7  AmD  67. 

Mo. — Busby  V.  Holthaus,  46  Mo. 
161. 

N.  T. — Riley  v.  Continuous  Rail 
Joint  Co.,  110  App.  Dlv.  787.  97  NTS 
283  [aff  193  N.  Y.  643,  86  NE  1132]; 
White  V.  Tebo,  43  App.  Dlv.  418,  60 
NTS  231  [rev  on  other  grounds  168 
N.  T.  149,  61  NE  169,  64  LRA  2751; 
Peo.  V.  Canal  Bd.,  2  Thomps.  &  C.  275. 

Eng£— Brown  v,  Robins,  4  H.  &  N. 
186;  Hunt  v.  Peaks,  Johns.  706,  70 
Reprint  603. 

Ont. — ^B^d  T.  Toronto,  28  Ont.  L. 
421,  2  OntWN  902,  18  QntWR  897. 

Ca]  Wben  Um  mlglit  of  the  IndUU 
iBtfs  do  not  eonttibiito  to  the  sinking 
or  cracking  of  the  earth  which  re- 
sulted from  excavations  defendant  is 
liable,  independent  of  negligence,  not 
only  for  the  damage  caused  to  the 
land,  but  to  the  buildings.  Farnandls 
V.  Great  Northern  R.  Co..  41  Wash. 
486,  84  P  18,  111  AmSR  1027.  5 
LRANS  1086. 

17.  Tunstall  v.  Christian.  80  Va.  1. 
56  AmR  681;  Stevenson  v.  Wallace,  27 
Gratt.  (68  Va.)  77;  Richards  v.  Rose. 
9  Exch.  218;  Sunderland  v.  Home,  3 
Wkly.  Rep.  508.  See  also  Riley  v. 
Continuous  Rail  Joint  Co.,  110  App. 
Div.  787.  97  NTS  288  [aff  193  N.  T. 
643.  86  NE  1132];  Backus  v.  Smith,  5 
Ont.  A.  841. 

18.  Rigby  V.  Bennett,  21  Ch.  D. 
559.  See  also  SIddons  v.  Short,  2  C. 
P.  D.  572. 

[a]    Where  lutd  la  granted  ex- 

Sssaly  for  tho  ereotlon  of  a  hnllfllny 
•reon,  a  legal  easement  la  thereby 


Eng. — Htimphrlea  t.  Brogden.  12  Q.  created  in  the  adjoining  land  retained 
U.  789,  64  ECX  789,  1  EngLAEq  241. 1  by  the  grantor  coextensive  with  the 
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The  extent  of  the  ri^t  to  lateral  support  ac- 
quired by  grant  is  determined  by  the  condition  of 
the  property  at  the  time  of  the  grant,  and  if  in- 
creased burdens  are  afterward  placed  upon  the  soil, 
no  right  to  support  for  such  increased  weight 
exists  by  virtue  of  the  original  grant." 

X$  34]  (b)  By  Prescription.— In  England  a 
right  to  lateral  support  for  a  building  from  adjoin- 
ing land  may  be  acquired  by  twenty  years'  unin- 
terrupted enjoyment  of  such  support  where  such 
enjoyment  is  peaceable  and  without  deception  or 
concealment,  and  bo  open  that  the  fact  that  some 
support  is  being  enjoyed  by  the  building  must  have 
been  known."* 

In  the  United  States  the  English  rule  has  been 
recognized  and  it  has  been  held  that  a  right  to  lat- 
eral support  for  buildings  may  be  acquired  by 
inreacription.^  Bnt  the  weight  of  authority  in  this 
country  is  now  to  the  effect  that  such  right  cannot 
be  so  acquired.'' 

[$35}  S.  From  Nonadjoining  Land.  The  right 


to  lateral  support  is  confined  to  adjoining  premises, 
and  ordinarily  no  recovery  can  be  had  for  injury 
caused  by  operations  on  other  land,"  except  where 
the  adjoining  and  nonadjoining  lands  are  owned 
by  the  same  person."  Where,  however,  an  owner 
has  been  negligent  in  excavating  on  his  property, 
his  liability  is  not  limited  to  the  injury  done  to  the 
adjoining  owner,  but  includes  any  injury  to  any 
owner  of  land  within  the  zone  of  support,  as  a  di- 
rect result  of  his  negligence." 

[$  36]  B.  Bight  to  Excavate— 1.  Land  in  Nat- 
ural Condition — a.  In  GeneraL  As  a  landowner  has 
th9  entire  dominion  over  the  whole  of  his  estate  he 
has  the  undoubted  right  to  excavate  on  his  own  land 
and  close  to  the  line  of  the  adjoining  owner  ;**  but  in 
doing  so  he  must  prevent  his  neighbor's  soil  trom  fall- 
ing, and  if  by  depriving  the  adjoining  land  of  its  nat- 
ural support  he  causes  it  to  crumble,  sink,  or  fall  away 
either  by  reason  of  its  own  weight  or  by  the  action 
of  the  elements,  he  will  be  liable  for  all  damages 
sustained,"  nnlesa  he  supports   the  soil  artifi- 


known  uses  of  the  grant,  although 
the  Intended  use,  known  to  both_par- 
tles,  is  not  noticed  In  the  deed.  Rob- 
inson V.  Grave,  27  L.  T.  Rep.  N.  8.  648 
lafl  29  L.  T.  Rep.  N.  S.  f]. 

19.  Tunstall  v.  Christian,  80  Va.  1, 
ES  AmR  S81. 

20.  Dalton  v.  Angus,  8  App.  Cas. 
740.  10  ERC  98  [aff  4  Q.  B.  D.  162 
(rev  8  Q.  B.  D.  85)1;  Lemaltre  v. 
Davis,  19  Ch.  D.  281:  Hide  v.  Thorn- 
borough,  2  C.  &  K.  250,  61  ECL.  250; 
Stansell  v.  Jollard.  1  Selw.  457.  See 
also  Wyatt  v.  Harrison,  3  B.  &  Ad. 
STl,  23  BCL  380,  110  Reprint  820; 
Partridge  v.  Scott,  1  H.  &  H.  31; 
Rogerii  v.  Taylor,  2  H.  &  N.  828;  Hunt 
v.  Peake.  Johns.  706,  70  Reprint  603; 
Backua  v.  Smith,  6  Ont.  A.  811. 

81.  Cal.— Aston  v.  Nolan,  «8  Cal. 
269. 

Del. — Stlmmel  v.  Brown,  12  Del. 
£19,  SO  A  996. 

111. — Qulncy  v.  Jones,  76  111.  231,  20 
AmR  243. 

N.  T. — Lasala  v.  Holbrook,  4  Paige 
Ch.  169,  25  AmD  524.  See  also  Paltey 
V.  Egan,  122  App.  Dlv.  612,  107  NTS 
444. 

Vt. — ^Richardson  v.  Vermont  Cent. 
R.  Co.,  25  Vt.  46B.  60  AmD  2S8;  Hatch 
V.  Vermont  Cant.  R.  Ca,  26  Vt. 
49. 

Va. — Stevenson  v.  Wallace,  27  Gratt. 
(68  Va.)  77. 

sa.  Cal. — Sullivan  V.  Zelner,  98 
Cal.  346.  8S  P  809,  20  LRA  730  and 

note. 

Oa. — Mftcbell  v.  Rome,  49  Oa.  19,  IB 
AmR  669. 

Kan. — Winn  v.  Abeles,  SB  Kan.  86, 
10  P  443.  57  AmR  128. 

Mass. — Thurston  v.  Hancock,  12 
Mass.  220,  7  AmD  57  (holding  that  a 
prescriptive  right  to  lateral  support 
for  a  building  was  not  acquired  by 
ten  years"  enjoyment). 

Mo. — ^Handian  v.  McManus,  42  Ho. 
A.  BSl  [overr  CasBclberry  v.  Ames,  13 
Mo.  A.  675]. 

Pa.— Rlchart  v.  Scott.  7  Watts  460, 
32  AmD  779. 

Va. — Tunstall  v.  Christian,  80  Va. 
1,  56  AmD  581. 

[a1  "The  doctrine  of  presortotlve 
Tl^t  to  lateral  snpport  for  buildings 
has  been  held  generally  to  be  one 

fieculiar  to  English  Jurisprudence  and 
nconsistent  with  the  rule  recognized 
by  the  American  courts  in  regard  to 
the  acquisition  of  easements  by  pre- 
scription. In  this  country  the  incli- 
nation is  to  require  not  only  a  long 
use  of  one's  own  tenement,  but  an 
adverse  use  of  the  tenement  of  an- 
other, in  order  to  create  a  prescriptive 
right  in  favor  of  the  former  tenement 
against  the  latter.  Hence,  American 
courts  have  rejected  the  doctrine  of 
ancient  lights,  to  which  the  right  of 
lateral  support  for  buildings  Is  akin." 
Per  Ooode,  J.,  in  Carpenter  v.  Reli- 


ance Realty  Co.,  103  Mo.  A.  480,  490, 
77  SW  1004. 

sa.  Birmingham  v.  Allen,  6  Ch.  D. 
284;  Solomon  v.  Mystery  of  Vintners, 
4  H.  &  N.  586  (where  it  appeared  that 
three  houses  had  stood  out  of  the 
perpendicular  on  a  eldehill  for  more 
than  thirty  years,  but  It  was  not 
shown  when  they  were  built  or  that 
there  was  any  connection  between 
them  in  title,  possession,  or  occupa- 
tion; the  lower  house  was  torn  down, 
which  caused  the  middle  house  to  sag, 
with  the  result  that  the  upper  house, 
being  deprived  of  support,  fell,  and  It 
was  tield  that  there  was  no  cause  of 
action  for  Injury  sustained  because  of 
the  deprivation  of  support).  See  also 
CeffarelU  v.  I.andiDO,  82  Conn.-126,  72 
A  664. 

[a]    2>a2naffeB  to  pier  from  dxedg- 

Ing  ulp. — The  owner  of  a  pter  extend- 
ing into  the  watir,  who,  under  a  grant 
from  the  state,  is  the  owner  of^land 
adjacent  thereto,  does  not  by  dredging 
such  land  for  the  purpose  of  con- 
structing a  dry  dock  become  liable  to 
the  owner  of  a  neighboring  pier  for 
the  damage  caused  to  such  pier  by 
the  constant  shifting  of  the  loose  soil 
or  mud  upon  which  It  was  resting. 
White  V.  Nassau  Trust  Co.,  168  N.  T. 
149.  153.  6t  NE  169.  64  I^RA  2TB  jrev 
43  App.  Dlv.  418,  60  NTS  231]  (where 
Oray,  J.,  referring  to  the  rule  of  lat- 
eral support,  said:  "I  entertain  the 
gravest  doubt  that  the  common-law 
rule  thus  invoked  has  its  proper  ap- 
plication to  the  case  of  land  under  the 
waters  of  the  sea.  The  differing  cir- 
cumstances and  the  Interests  of  the 
state  incline  me  to  the  view  that  It 
should  not  be  applied"). 

fl4.  Wlthcrow  v.  Tannehlll,  194  Pa. 
21.  44  A  1088  (holding  that  the  fact 
that  an  Injurious  excavation  was  not 
made  on  a- lot  immediately  adjoining 
plaintiff's  lot  will  not  relieve  the  ex- 
cavator from  llRbtllty  where  the  ad- 
joining lot  and  the  one  on  which  the 
excavation  was  made  were  owned  by 
the  same  person  at  the  time  of  the 
injury  and  since  had  become  one). 

[a]  Bnt  the  dlstaao*  of  plalBtUTs 
house  from  the  line  of  excavation  is  a 
matter  properly  to  be  considered  by 
the  jury.  In  connection  with  the  known 
nature  of  the  ground,  on  the  question 
of  neeligence.  Witherow  v.  Tanne- 
hlll. 194  Pa.  21,  44  A  1088. 

3B.  Murray  v.  Pannacl,  64  N.  J.  Eo. 
147,  53  A  595  [aff  67  N.  J.  Eq.  724.  E7 
A  1132] ;  Beauchamp  v.  Excelsior 
Brick  Co..  143  App.  Dlv.  48,  127  NTS 
686  (holding  that  where  there  were 
several  fwnnected  clay  banks  In  the 
Immediate  vicinity  of  plaintitrs  house, 
if  the  cause  of  a  slide  or  cave-in. 
which  carried  the  house  Into  one  of 
the  pits  and  injured  plaintiff,  could 
be  traced  directly  to  a  pit  on  defend- 
ant's property,  liability  would  attach 


to  defendant,  although  his  pit  was 
more  remote  from  plalntUTs  house 
than  the  one  Into  which  the  house  was 

grojected);  Keating  v.  Cincinnati,  3i 
h.  St.  141,  48  AmR  421;  Femandis  v. 
Great  Northern  R  Co.,  41  Wash.  486, 
84  P  18,  111  AmSR  1027,  6  LRANS 
1086. 

[a]  Where  tits  •xoaTatlom  of  saad 
from  a  portion  of  the  seasboz*  by  the 

owner  thereof  will,  by  the  law  of 
gravitation,  and  by  wave  motion,  re- 
sult In  the  removal  of  adjoining  soil 
of  another,  and  such  latter  removal 
will  expose  the  land  of  a  third  party 
to  the  action  of  the  waves,  the  third 
party  Is  entitled  to  an  Injunction  re- 
straining the  excavation.  Murray  v. 
Pannad.  64  N.  J.  Eq.  147,  B3  A  595 
[aff  67  N.  J.  Eq.  724,  67  A  11821,  Com- 
pare White  V.  Nassau  Trust  Co..  168 
N.  Y.  149,  61  NE  169,  64  LRA  275 
[rev  43  App.  Dlv.  418,  60  NTS  231]. 

as.  Rowland  v.  Vincent,  10  Mete. 
(Mass.)  371,  43  AmD  442;  Greenle.tf 
V.  FrVncis,  18  Pick.  (Mass.)  117; 
Thurston  v.  Hancock,  12  Mass.  220,  7 
AmD  67.    And  see  cases  Infra  note  27. 

87.  U.  S.— Northern  Transp.  Co.  v. 
Chicago,  »9  U.  a  685,  26  L.  ed.  S86: 
Johnson  v.  St.  Louls,  172  Fed.  SI,  96 
CCA  617,  IS  AnnCas  949  and  note. 

Ala.— Myer  v.  Hobbs,  67  Ala.  176, 
29  AmR  719;  Moody  v.  Meaelland,  39 
Ala,  46,  84  AmD  770. 

Cal. — Green  t.  Berge,  106  Cal.  62, 
38  P  639,  46  AmSR  267 

Conn. — Ceffarelll  v.  Landlno.  83 
Conn.  126,  72  A  564. 

Del. — Stlmmel  v.  Brown,  12  Del. 
219,  SO  A  996. 

Ga. — Bass  v.  West,  110  Ga.  698,  3fl 
SE  244. 

IIIA-Jollet  V.  Schroeder,  92  111.  A. 
68  [aff  189  111.  48,  69  NE  660,  52  LRA 
634]. 

Ind. — Moellering  v.  Evans,  121  Ind. 
195,  22  NE  989.  TLRA  449  and  note: 
Bohrer  v.  Dlenhart  Harness  Co.,  19 
Ind.  A.  489.  49  NE  296. 

Kan. — Johnson  v.  Hyre,  S3  Kan.  38, 
109  P  1075. 

Ky. — Onell  V.  Harklne.  8  Bush  650. 

Md. — Bonaparte  v.  Wiseman.  89 
Md.  12.  42  A  918;  Shafer  v.  Wilson.  44 
Md.  268. 

Mass. — ^Whlte  v.  Dresser,  185  Mass. 
150,  46  AmR  454;  Gilmore  v.  DrlacoH. 
122  Mass.  199,  23  AmR  S12:  Foley  v. 
Wyeth,  2  •Allen  ISl,  7ft  AmD  771: 
Thurston  v.  Hancock,  12  Mass.  220,  ? 
AmD  57. 

Mich.— BIssell  v.  Ford.  141  NW  S60: 
GUdersleeve  v.  Hammond,  109  Mich. 
431,  67  NW  619,  SS  LRA  4«:  Busktrk 
V.  Strickland,  47  MliA.  289,  11  NW 

210. 

Mo. — Charlesfi  v.  Rankin,  22  Mo. 
566,  66  AmD  642;  Gates  v.  Fulkerson. 
129  Mo.  A.  620,  107  SW  10.^2:  Wal- 
ters V.  Hamilton,  76  Mo.  A  2»r. 

N.  J.— Pullan  v.  StaUma*.  70  N.  J. 
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cially,"  or  unless  the  adjoining  landowner  has  con- 
sented to  the  removal  of  soil  from  his  land." 

The  actionable  wrong  in  such  a  ease  consists  not 
in  ezcavatii^  oh  one's  own  land,  bnt  in  allowing 
the  land  of  the  other  owner  to  taU,'^  ■  There  must, 
however,  be  some  aj^reciable  injury.  The  mere 
subsidenee  of  soil  is  not  necessarily  an  injury,  and 
no  action  will  lie  for  causing  the  soil  to  sink  by  ex- 
cavation on  adjoining  land  where  the  damage  is 
inappreciable,*^  or  is  caused  by  some  other 
agency.** 

37]  b.  Effect  of  Ne^lcence.  As  the  removal 
of  later^  support  .is  a  ^olation  of  an  absolute 
right  incident  to  ownership  of  the  adjoining  prop- 
erty, it  is  actionable  whether  or  not  precaution 
against  injury  was  taken  or  the  excavation  was 
conducted  negl^ntly,"  unless  by  agreement  the  ex- 

L.  10.  E<  A  118:  HcQulra  v.  Qrant,  25 
N.  J.  U  SS6,  97  AmD  49. 
N.  T. — ^Haverstraw  v.  B!6k«rBon,  192 


cavation  is  to  be  conducted  in  a  particular  manner.** 
Kegligmce,  however,  becomee  an  Important  factor 

when  it  is '  sought  to  recover  for  damages  to  im- 
provements or  anything  which  has  been  placed  on 
the  land,  as  in  such  a  case  the  owner  is  liable,  as  a 
general  rule,  only  in  ease  of  negl^ence.** 

38]  c  Statutory  ProTialonB.  The  common-law 
doctrine  of  lateral  support  has  been  considerably 
qualified  by  statutes,  the  evidoit  object  of  which  is 
to  relieve  owners  of  adjoining  lots  yi  cities  and 
villages  of  tbe  inconvenience  of  a  strict  adherence 
to  the  rule  of  the  common  law,  Tliis  legislation  reg- 
ulates and  limits  the  extent  of  grading  or  excava- 
tion whidi  may  be  done  without  liability^  and 
usually  requires  notice  of  uid  an  opportunity  to 
protect  against  the  intended  changes.^  \ 

39]   2.  Land  with  Bnildlnga  Added— a.  In  Oen- 


N.  T.  54,  84  NB  S78  [aft  124  App.  Div. 
IS.  108  NTS  BOS] ;  Farrand  v.  B&nball. 
19  Barb.  880,  21  Barb.  409. 

N.  C. — DavlB  V.  Summcrfleld,  181 
K.  C.  352.  42  SS  818,  92  AmSR  781, 
63  LRA  492. 

Oh. — Taylor  v.  Day,  9  OhS&CP  488, 
8  OhNP  447;  Hall  v.  Kleeman,  i 
OhS&CP  823,  4  OhNP  201. 

Pa. — Pettit  V.  Jamestown  Co^  222 
Pa.  490.  71  A  1048;  Matulya  v.  Fhila- 


delphfa,  etc..  Coal,  etc..  Co.,  201  Pa. 
70.  BO  A  823;  Wler's  App..  81*  Pa.  208; 
_Frcaeman  v.  Purvis,  tl  Pa.  Super.  B06; 


IfcClelland  v.  Schwerd,  82  Pa.  Super. 
313. 

R.  I. — Oobellle  v.  Meunler.  21  R.  I. 
103.  41  A  1001;  McMaugb  Burke. 
12  R.  I.  499. 

S.  C. — Contos  v,  Jamison,  81  S.  C. 
488,  62  SB  867,  19  LRANS  498. 

Tex.— Simon  v.  Nance,  46  Tex.  Civ. 
A  480,  484.  100  SW  1038  [clt  Cyc]. 

Vt. — Graves  v.  Mattlson,  67  Vt.  680, 
32  A  498:  Beard  v.  Murphy.  S7  Vt.  99, 
86  AmD  698;  Richardson  v.  Vermont 
Cent.  R.  Co.,  26  Vt.  46B,  80  AmD  283. 

Wash. — Hummel  v.  Peterson,  69 
Wash.  143,  124  P  400. 

W.  Va. — ^Walker  v.  Strosnlder,  67 
W.  Va.  89,  87  SE  1087. 

Ens'. — Trinidad  Asphalt  Co.  v.  Am- 
bard,  [1899]  A.  C  894:  Hunt  v.  Peake, 
Johns.  705.  70  Reprint  603;  Caledo- 
nian R.  Co.  V.  Sprot,  2  Macq.  449.  17 
ERC  686. 

Ont. — ^Boyd  v.  Toronto,  23  Ont.  I* 
421,  2  OntWN  902,  18  OnfWR  897; 
Snarr  v.  Curling,  etc,  Co..  1  Ont.  102. 

[aj  Thla  dootxliM  "staaas  on  nat- 
wal  isBtlMi  and  Is  essential  to  the 

{irotection  and  enjoyment  of  property 
n  the  soil.  Although  it  places  a  re- 
straint on  what  a  man  may  do  with 
his  own  property,  it  ia  in  accordance 
with  the  precept,  slo  utere  tuo  ut 
alienum  non  laedas."  Per  Ld,  Campbell, 
C.  J.,  In  Humphries  v.  Broaden,  12 
Q.  R  TS9,  744,  64  ECL  739.  1  En^LAEq 
241,  ir«  Reprint  1048.  17  ERC  407. 

[bl  Bale  Inapplicable  to  pnbUo 
«o>ponktIOB«  when  exercising  gorem- 
mental  functions.  Haverstraw  v.  Eck- 
erson,  192  N.  T.  54,  84  NE  578. 

[cl  Character  of  soil. — This  doc- 
trine has  been  applied  (1)  to  the  loss 
of  support  by  draining  an  excavation 
and  thereby  withdrawing  wet  sand 
or  running  silt  from  beneath  the  ad- 
joining land  (Jordeson  v.  Sutton,  etc.. 
Gas  Co.,  [1899]  2  Ch.  217),  and  (2)  to 
the  withdrawal  of  asphalt  which 
formed  the  main  Ingredient  of  the 
adjoining  land  <Trinidad  Asphalt  Co. 
V.  Ambard.  [1899]  A.  C.  594);  (3)  but 
not  to  the  withdrawal  of  subterra- 
nean water  which  furnished  support 
(Popplewell  V.  Hodklnson,  Ii.  R.  4 
Bxch.  248).  (4)  If  the  character  of 
the  adjoining  soil  Is  such  that  it  wilt 
and  does  sastain  Its  own  weight  and 
ttie  natural  pressure  thereon  by  its 
own  coberence,  without  the  support 
of  the  surrounding  soil,  the  adjoining 
owner  may  remove  his  soil  without 


liability  .to  daman.  Walters  v.  Ham- 
ilton, 76  Mo.  A.  287.  (6)  To  discharge 
the  duty  of '  reasonable  diligence  to 
protect  the  land  of  hts  neighbor,  an 
adjoining  owner,  making  excavations 
to  a  great  depth,  should  in  advance 
ascertain  the  character  of  the  will. 
Blssell  V.  Ford.  <Miob.)  141  NW  860. 

[d]  Taking  down  reMialBff  wall.— 
A  retaining  wall  two  or  three  feet 
from  the  line  of  a  higher  lot  may  be 
demotlahed  by  the  owner  of  the  lot  on 
which  It  stands,  and  the  earth  re- 
moved to  the  line,  in  the  absence  of 
any  right,  prescriptive  or  otherwise, 
to  have  the  wall  remal^i.  Kllgour  v. 
Wolf.  6  OhS&CP  843.  4  OhNP  188. 

[e]  Freventliiff  aUpplng.~An  ad- 
joining •  owner,  making  excavations 
upon  nls  own  land,  is  not  guilty  of 
negligence  In  falling  to  have  on  hand 
sumcTent  machinery  and  appliance^  to 
free  the  excavation  from  a  great  flow 
of  water,  and  thus  prevent  the  slip- 
ping of  his  neighbor's  soil.  Blssell  v. 
Ford,  <Mlch.)  141  NW  860. 

3&  Ceffarelll  v.  Landlno,  82  Conn. 
126.  72  A  564;  Block  v.  Haseltlne.  3 
Ind.  A.  491,  29  NE  987  (holding  that 
whoever.  In  the  course  of  Improve- 
ments on  his  own  land,  may  have  oc- 
casion to  make  excavations  which  In- 
jure the  lands  of  his  neighbor,  must 
supply  walls  or  other  sufficient  sub- 
stitutes for  the  support  which  he 
removes).  ' 

[a]  ffnbstltnttoB  of  arUfldal  «ap- 
port — An  excavator.  In  substituting 
artificial  support  for  the  natural  sup- 
port by  soil  of  an  adjoining  lot,  which 
soil  he  has  removed,  may  construct 
such  support  of  any  material,  pro- 
vided It  la  a  sufficient  support  for  the 
purpose  and  will  maintain  the  ad- 
Joining  land  in  Its  proper  position. 
Snarr  v.  Oranlte  Curling,  etc.,  Co.,  1 
Ont.  102.  _ 

as.  Covlnirtonv.a«yler.l2KyIi46(1. 

30l  Xnd.-^Schmoe  v.  Cotton,  167 
Ind.  864,  871.  79  NB  184  felt  Cyc]. 

Kan. — ^Kansas  City  Northwestern 
R.  Co.  Schwake.  70  Kan.  141.  78  P 
431.  68  LRA  673,  8  AnnCas  454. 

Minn. — Schults  v.  Bower.  67  Minn. 
493,  59  NW  631.  47  AmSR  630,  64 
Minn.  123.  6C  NW  139. 

N.  Y.— WiHiams  v.  Kenney,  14  Barb. 
829. 

Bng. — ^Darley  Main  Colliery  Co.  v. 
Mitchell,  11  App.  Cas.  127;  Backhouse 
V.  Bonoml,  9  H.  L.  Cas.  603,  11  Re- 
print 825,  16  ERC  216. 

31.  Smith  V.  Thaekerah,  1..  R.  1 
C.  P.  564. 

33.  Gates  v.  Fulkerson,  129  Mo.  A. 
620,  107  SW  1032. 

[a]  Bnt  wbere  owing  to  negllffsnoe 
the  lateral  support  of  aOJolBlng  land 
la  Inqaafred,  recovery  can  be  had,  al- 
though the  movement  was  caused  by 
the  seepage  of  the  moisture  In  the 
soil.  Blssell  V.  Ford,  (Mich.)  141  NW 
860. 

33.  Ind. — Schmoe  V.  Cotton.  167 
Ind.  364,  79  NE  184;  Moellering  v. 
Evans,  121  Ind.  195,  22  NE  988.  < 
LRA  449;  Bohrer  v.  Dlenhart  Harness 
Co.,  19  Ind.  A.  489,  49  NE  296. 


Ky. — ^Loulflvllle,  eto-R.  v.  Bon- 
h^o.  94        67.  21  SW  636,  14  Kylj 

Mass. — Foley  v.  Wyetfi,  8  Allen  181, 
79  AmD  771.  See  also  Mears  v.  I>oIe, 
136  Mass.  608  (holding  that  one  who 
ezcavatea  on  his  land  In  such  a  man- 
ner as  to  let  in  the  sea,  which  under- 
mines and  Injures  adjoining  land.  Is 
liable  for  the  Irtjurles  so  caused). 

Mich. — OHdersIeeve  v.  Hammond, 
109  Mich.  431.  67  NW  619.  38  LRA  46. 

Minn. — Schulti  v.  Bower,  B7  Minn. 
493.  69  NW  631,  47  AmSR  680. 

Mo. — Bu  shy  V.  Hoi  thaus,  4  6  Mo. 
161;  Walters  v.  Hamilton.  75  Mo.  A. 
237;  Victor  MIn.  Co.  v.  Morning  Star 
MIn.  Co..  50  Mo.  A.  626. 

N,  T. — ^Riley  v.  Continuous  Rail 
Joint  Co.,  110  App.  Dlv.  787,  97  NTS 
283  [aff  193  N.  T,  643,  86  NB  11821: 
FInegan  v.  Bekeraon,  26  Misc.  674,  67 
NTS  605. 

Pa. — Sharplesa  V.  Boldt,  218  Pa. 
872.  67  A  652:  Freseman  v.  Purvis.  51 
Pa.  Super.  506;  McClelland  v.  Schwerd, 
32  Pa.  Super.  313. 

8.  C— -Contos  V.  Jamison,  81  S.  C. 
488,  62  SE  867,  19  LRANS  498. 

8.  D. — Hannlcker  v.  Lepper,  20  S.  D. 
371.  107  NW  202.  129  AmSR  938.  6 
LRANS  243;  Ulrlck  v.  Dakota  L.  &  T. 
Co^  2  B.  D.  286.  49  NW  1054.  ' 

Tex. — Simon  v.  Nance,  45  Tex.  Civ. 
A  480,  484,  100  SW  1038  Celt  Cyc], 

■Wash. — Hummel  v.  Peterson.  69 
Wash.  143,  124  P  400. 

W.  Va. — Walker  v.  Strosnlder,  67 
W.  Va.  39,  67  SB  1087,  21  AnnCas 
1  and  note. 

[a]  "The  tme  foundation  of  Iflie 
aoUon  is  not  negligence,  but  the  vio- 
lation of  this  property  right."  Frese- 
man V.  Purvis,  61  Pa.  Super.  506,  511. 

[b]  An  owner  whose  lateral  sim- 
port  is  Msaoved  by  an  •zoavatton  vr 
an  owner  of  an  adjoining  lower  loti 
and  whose  land  In  connequence  slides 
or  oaves  In,  may  recover  damages 
where  the  injury  to  his  property  Is  the 
proximate  result  of  the  excavation, 
regardless  of  whether  the  damage  was 
caused  by  negligence  or  not.  Hummel 
V.  Peterson.  69  Wash.  143,  124  P  400. 

[c]  VaUiM  and  willfnlneH  net  neo- 
•MatTif— Garvy  v.  Coughlan,  92  ni.  A. 
682. 

84.  Casselberry  v.  Ames,  13  Mo.  A. 
576  (holding  that  where  plaintiff  had 
agreed  that  excavation  on  an  adjoin- 
ing lot  might  be  made  by  blasting  he 
could  not  recover  for  Injury  to  his  soil 
caused  by  such  blasting,  unless  negli- 
gently done), 

3B.  Pullan  v.  Stallman,  70  N.  J.  L. 
10,  66  A  116;  Simon  v.  Nance.  46  Tex. 
Civ.  A  480,  484.  100  SW  1038  [clt 
Cyc],    See  also  infra  S  39. 

36.  See  the  statutes.  See  also  Infra 
S9  46,  47. 

[a]  Oal.  Oiv.  IToOe  9  838  Is  merely- 
declaratory  of  the  common  law.  ex- 
cept as  to  the  requirement  of  notice 
of  an  intention  to  excavate.  Sullivan 
V.  Zelner.  98  Cal.  346,  33  P  209,  20 
LRA  780;  Aston  v.  Nolan,  63  Ca\. 
269 
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waL  An  owner  of  land  adjoining  land  upon  which 
there  are  buildings  or  other  straetnres  may  law- 
fully excavate  on  his  own  land  and  to  the  line,  al- 
though he  endangers  such  structures  and  erections, 
and,  in  the  absence  of  n^l^ence  or  statutory  pro- 
visions on  the  subject  or  of  a  contractual  or  pre- 
scriptive  right  of  lateral  support,  he  will  not  be 
liable  for  the  injury  sustained  by  the  adjoining 
owner,  as  to  the  buildings  or  structures ;  or  in  other 
words  he  will  be  liable  for  no  greater  loss  than 
would  have  resulted  had  there  been  no  buildiiig 
on  the  landj"  provided  the  excavation  was  not 
made  with  an  improper  motive and  he  will  not  be 
liable  for  injuries,  either  to  the  land  or  to  the 
buildings  thereon,  qccasioned  by  the  snbsidence  of 
the  land  into  an  excavation  on  adjoining  land, 
where  such  snbsidence  was  caused  by  the  pressure 
of  the  buildings.'" 
Where  right  to  support  acanired.  Wherb  a  right 


to  lateral  support  for  buildings  has  been  acquired 
it  stands  on  the  same  footing  as  the  r^t  to  sup- 
port for  land  in  its  natural  state,  and  one  who, 
by  excavatixig  on  hia  own  land,  removes  such  si^- 
port  to  the  injury  of  a  building  entitled  thereto  is 
liable  for  such  injury  without  refOTenee  to  the  qoes- 
tion  of  negligence  or  want  of  skiU.^ 

[$  40]  b.  Snties  of  BespeetiTe  Parties— (1)  Of 
I!:^vatlng  Owner— (a)  In  OeneraL  The  general 
.right  to  excavate,  however,  does  not  relieve  an 
owner  from  taking  reasonable  precaution  against 
injurii^  adjoining  land  upon  which  there  are  build- 
ings, and  it  is  his  duty  to  proceed  with  excavations 
in  an  ordinarily  skillful  and  careful  manner,  but 
he  is  bound  to  use  only  reasonable  uid  ordinary 
care  to  prevent  injury  to  the  buildings,  and  if  he 
does  so  and  injury  results  it  is  damnum  absque 
injuria;'^  unless  the  adjoiniz^  owner  was  misled 
to  his  injury  by  the  promise  of  the  excavator  to  do 


Ood«  B  22,  (1)  a  person  making  an 
excavation  on  hla  own  land  must 
build  a  retalnlns  wall  to  support  the 
adjoining  land,  regardlesB  of  the  t^epth 
to  whldi  the  excavation  Is  carried, 
where  there  la  no  oontl^oua  wall  or 
bulldinff  on  the  adjottilnr  lot.  Leer- 
tmxsme  v.  Hennessev  Realty  Co.,  1S4 
App.  IMv.  158,  138  NYa  921.  <2>  And 
a  shee't  Iron  fence  an  eighth  of  an 
Inch  thick  is  not  a  sufficient  support 
for  the  earth  adjoining  an  excavation 
under  this  provision.  Leerburger  v. 
Hennessey  Realty  Co.,  supra. 

87.  U.  S. — Northern  Transp.  Co.  v, 
Chicago,  9S  U.  S.  635,  25  L..  ed.  336; 
Johnson  v.  St.  Louis,  172  Fed.  31,  96 
CCA  617,  18  AnnCas  »4». 

Ala.— Moody  v.  McClelland,  39  Ala. 
45.  84  AmD  770. 

Cal. — ^Aston  v.  Nolan,  63  Cal.  269. 

Conn. — Barnes  v.  Waterbury,  82 
Conn.  51S,  74  A  902;  CelXarellt  v.  Lan- 
dlno.  82  Conn.  126.  72  A  584. 

Del. — Stlmmel  V.  Brown,  12  Del. 
219,  30  A  996. 

Ill.—Kramer  v.  Northern  Hotel  Co., 
186  III.  612,  67  NB  847  [aft  85  111.  A. 
264];  Mamer  v.  Lusaem,  65  111.  484; 
Noceto  V.  Weill,  166  111.  A.  162;  Stev- 
ens v.  Brown,  14  111.  A.  173. 

Ind. — Block  V.  Haseltlne,  3  Ind.  A. 
491,  29  NE  937. 

Iowa. — Jamison  v.  Myrtle  Lodge 
No.  365  A.  F.  Sc  A.  M.,  139  NW  647. 

Kan. — Winn  v.  Abeles,  36  Kan.  85, 
10  P  443,  67  AmR  138. 

Ky. — Lapp  v.  Guttenkunst,  44  SW 
964,  19  KyL  1950;  Clemens  v.  Speed, 
«3  Ky.  284,  19  SW  660,  19  LRA  240; 
Shrleve  v.  Stokes,  8  B.  Mon.  453,  48 
AmD  401. 

Md. — Hanrahan  v.  Baltimore.  114 
Ud.  617,  80  A  812;  Serio  v.  Murphy, 
49  Md.  646,  68  A  435,  105  AmSR  316. 

Maes. — Gilniore  v.  DrlscoU,  122 
Mass.  189.  2S  AmR  312;  Thurston  v. 
Hancook,  12  Mass.  280,  7  AmD  67. 

Mich.— BlBsell  V.  Ford,  141  NW  860. 

Mo.— Obert  v.  Dann.  149  Mo.  476,  41 
SW  901;  Gates  v.  Fulkerson.  129  Mo. 
A.  629,  107  SW  1082;  Carpenter  v. 
Reliance  Realty  Co.,  108  Mo.  A.  480, 
77  SW  1004;  Walters  v.  Hamilton.  76 
Mo.  A  237. 

N.  J.— Schultz  V.  Byers,  B8  N.  J.  L. 
442,  22  A  614,  26  AmSR  485.  13  LRA 
569;  McGulro  v.  Grant,  25  N.  J.  L. 
356.  67  AmD  49. 

N.  Y. — RadcllfC  v.  Brooklyn,  4  N.  T. 
195,  63  AmD  357;  Riley  v.  Continuous 
Rail  Joint  Co.,  110  App.  Dlv.  787,  97 
NTS  283  [aff  193  N.  Y.  643,  86  NB 
1132]:  Peo.  V.  Canal  Bd.,  2  Thomps.  & 
C.  276;  Steeneck  v.  O'Leary  Realty, 
etc.,  Co.,  80  Misc.  507,  141  NTS  672; 
Bleak  V.  Runde,  78  Misc.  358,  138  NTS 
'413;  Ontario  Knlttingf  Co.  v.  State.  69 
Misc.  145,  156,  126  NTS  57  [aff  147 
App.  Dlv.  316,  131  NYS  918  (aff  205 
N.  T.  409,  98  NB  909).  and  clt  Cyc]: 
Panton  v.  Holland,  17  Johns.  92,  8 
AmD  869;  Lasala  v.  Holbrook,  4 
Palce  199.  86  AmD  684. 

N.  C. — ^Davlfl  v.  Summerflflld,  181  N. 


C.  852,  42  SB  818,  92  AmSR  781,  63 
LRA  492. 

Oh. — Cincinnati,  etc..  Inclined  Plane 
R.  Co.  V.  Pfau,  8  Oh.  Dec,  (Reprint) 
691,  9  ClncLBul  200. 

Or. — Weiss  v.  Kohlhagen,  68  Or. 
144,  118  P  46. 

Pa. — Copper  v.  Altoona  Concrete 
Constr.,  etc.,  Co.,  231  Pa.  667,  80  A 
1047;  Sharplesa  v.  Boldt,  218  Pa.  372, 
67  A  652;  McGettlgan  v.  Potts.  149  Pa. 
156,  24  A  198;  Rlchart  v.  Scott,  7 
Watts  460,  32  AmD  779;  McClelland  v. 
Schwerd,  32  Pa.  Super.  313;  Jones  v. 
Qreendeld,  25  Pa.  Super.  315,  See  also 
McMullen  v.  Union  Drawn  Steel  Co., 
47  Pa.  Super.  670. 

S.  D. — Hannicker  v.  Lepper,  20  8.  D. 
371,  107  NW  202,  129  AmSR  988,  6 
LRANS  243. 

Tex. — Rowland  v.  Murphy,  66  Tex. 
534,  1  SW  658. 

Vt. — Graves  v.  Mattison,  67  Vt.  630, 
,32  A  498;  Beard  v.  Murphy,  37  Vt.  99, 
86  AmD  693. 

Va. — Ptsher  v.  Seaboard  Air  Lino  R. 
Co.,  102  Va.  363,  46  SE  381,  1  AnnCas 
622. 

W.  Va. — Walker  v.  Strosnlder,  67 
W.  Va.  39,  67  SE  1087,  21  AnnCas  1 
and  note. 

Eng. — Smith  V.  Thackerah,  L.  R.  1 
C.  P.  564:^Wyatt  v.  Harrison,  3  B.  & 
Ad.  871,  2S  ECL  380,  110  Reprint  320. 

Ont. — Backus  v.  Smith.  5  Ont.  A. 
841  trev  44  U.  C,  Q.  B.  428].  Compare 
Boyd  V.  TorontA,  23  Ont.  L.  421,  2 
OntWN  902,  18  OntWR  897. 

Iiiabillty  for  usffllgwioe  see  infra 
!  51. 

[a]  Depth  of  ezoaTatlon  not  lim- 
ited*—Carpenter  V.  Reliance  Realty 
Co..  103  Mo.  A.  480,  77  SW  1004. 

[bl  A  tenant  is  not  UabU  to  lils 
•untenant  for  injury  to  property  oc- 
curring without  fault  of  tenant-  Far- 
nandls  v.  Great  Northern  R.  Co.,  41 
Wash.  486,  84  P  18.  Ill  AmSR  1027, 
5  LRANS  1086. 

ac]  PetmlMrion  to  altar  wall. — 
ere  defendant  erecting  a  building 
contiguous  to  that  occupied  by  plain- 
ttft  as  tenant  secured  his  iwrmfsaion 
to  extend  foundations  under  his  wall 
on  condition  that  defendant  sustain 
the  wall  during  the  work,  and  restore 
It  In  good  condition,  and  pay  all  dam- 
ages for  which  he  would  be  liable 
Independent  of  the  agreement,  he  was 
not  liable  for  damages  caused  by  the 
subsequent  natural  settling  oi  the 
foundation,  there  being  no  duty  of  lat- 
eral support.  Kramer  v.  Northern 
Hotel  Co.,  186  111.  612,  57  NB  847  [aff 
85  HI.  A.  264]. 

38.  Winn  v.  Abeles,  35  Kan.  85.  10 
P  443,  57  AmR  138;  McOulre  v.  Grant. 
25  N.  J.  L.  356.  67  AmD  49. 

39.  Iowa. — Jamison  v.  Myrtle 
Lodge  No.  355  A.  F.  &  A.  M.,  139 
NW  547. 

Ky. — Louisville,  etc.,  R.  Co.  v.  Bon- 
hayo.  94  Ky  67,  £1  SW  626,  14  KyL 
787:  Onell  v.  Harklna,  8  Bum  660. 

Mich.— Biaaell  v.  Ford,  141  MW  860; 


Hemsworth  t.  Cushlng,  115  Mich.  92, 
72  NW  1108;  GUdersfteeve  v.  Ham- 
mond, 109  Mich.  481,  67  NW  619,  83 
LRA  46. 

Mo.~Bu8by  v.  Holthaus,  46  Mo.  181. 

Vt.— Beard  v.  Murphr,  87  Vt.  99, 
86  AmD  698. 

Compare  Riley  v.  Contlnnoas  Rail 
Joint  Co.,  110  App.  Dlv.  787.  97  NTS 
283  [aff  193  N.^.  648,  86  NB  1132] 
(holding  that  where  an  owner  of  land 
removed  the  lateral  support  from  an 
adjoining  owner's  land,  and  by  reason 
thereof  the  land  and  buildings  of  m 
adjoining  owner  were  damaged  by  a 
landslide,  and  there  was  no  evidence 
that  the  buildings  were  a  burden  in 
any  way  increasing  the  lateral  pres- 
sure, damages  were  recoverable  there- 
for) ;  Farnandls  v.  Great  Northern  R. 
Co.,  41  Wash.  486,  84  P  18,  111  AmSR 
1027,  5  LRANS  1086. 

40k  Riley  V.  Continuous  Rail  Joint 
Co.,  110  App.  Dlv.  787,  97  NTS  28S 
[aff  193  N.  T.  643,  86  NE  1182];  Stev- 
enson V.  Wallace,  27  Gratt.  (68  Va.) 
77;  Angus  v.  Dalton,  4  Q,  B.  D.  16! 
[aff  6  App.  Cas.  740,  10  ERC  98]." 

[a]  Waiver  of  rlirlit  to  suppffft. — 
An  acquired  right  to  support  for 
buildings  may  be  waived  by  the  owner 
of  the  buildings  by  his  agreeing  that 
the  adjoining  owner  may  remove  sucli 
support  In  making  Improvements  on 
his  own  lot,  and  by  contributing  to 
the  expense  of  such  Improvements. 
Casselberry  v.  Ames,  13  Mo.  A.  f)75. 

41.  U.  S.— U.  S.  V.  Peachy.  36  Fed. 
160. 

Ala.— Myer  V.  Hobbs.  67  Ala.  17S, 
29  AmR  719. 

Cal. — Nlppert  v.  Wameke,  128  C^l. 
501,  61  P  96,  270;  Hedstrom  v.  Union 
Trust  Co.,  7  Cal.  A.  278,  94  P  386. 

D.  C. — ^Dixon  V.  Wilkinson,  9  D.  C 
426. 

Ga— Bass  v.  West,  110  Ga.  698,  3« 
SE  244. 

HI.— Qulncy  v.  Jones,  76  IVL  231,  20 
AmR  243;  Kramer  v.  Northern  Hotel 
Co.,  85  111.  A.  264  [aff  185  III.  612,  67 
NB  847T. 

Ind.— rMoellering  v.  Evans,  121  Ind. 
195,  88  NB  989.  6  LRA  449  and  note; 
Bohrer  v.  DIenhart  Harness  Co.,  19 
Ind.  A  489.  49  NB  296;  Block  v.  Hasel- 
tlne. 8  Ind.  A.  491.  29  NE  937. 

Iowa. — Jamison  v.  Myrtle  Lodge 
No.  365  A  F.  &  A        189  NW  647. 

Kan.— Winn  v.  A^es,  86  Kan.  85. 
10  P  443,  67  AmR  138. 

Ky. — Louisville,  etc.,  R.  Co.  v.  Bon- 
hayo,  94  Ky.  67.  21  SW  526,  14  KyL 
737;  Covington  v.  Geyler,  93  Ky.  276, 
19  SW  741.  14  KyL  145. 

Md. — Serlo  v.  Murphy,  99  Md.  545, 
58  A  436,  105  AmSR  816;  Bonaparte 
V.  Wiseman,  89  Md.  12,  42  A  91S: 
Shafer  v.  Wilson,  44  Md.  268. 

Mass. — Foley  v.  Wyeth,  2  Allen  131. 
79  AmD  771. 

Mich. — Glldersleeve  v.  Hammonfl, 
109  Mich.  481.  67  NW  619.  88,LRA  46. 

Minn.— Rau  v.  Uinnewta  Valley  11- 
Co.,  18  Mlnn.j,4i8. 

■  Digitized  by 


Google 


§§  40-41] 


ADJOINING  LANDOWNERS 


[1C.J.]  1217 


the  work  in  a  particalar  manner." 

What  is  ordhiary  care  and  skill  in  each  case  de- 
pends upon  the  circamstances  of  the  particular 
case.**  The  owner  is  not  bound,  however,  to  use 
such  care  or  take  such  precautions  as  a  prudent 
man  experienced  in  such  work  would  use  or  take 
were  he  himself  the  owner  of  the  adjoining  build- 
ing.** Nor  is  a  lot  owner  making  excavations  for 
building  on  his  own  lot  under  obligation  to  the 
owner  of  a  building  on  an  adjoining  lot  to  make  his 
excavation  by  pieeoneal  or  to  build  hie  wall  in 
sections.** 

The  obligation  to  use  ordinary  care  is  not  af- 
fected by  the  fact  that  the  adjoining  building  was 
illy  eonstmeted,**  that  it  encroached  on  the  exca- 
vator's land,*^  or  that  a  statute  prescribed  a  lia- 
bility when  an  excavation  exceeded  a  certain  depth 
where  the  excavation  is  within  the  limit.** 

[$  41]  (b)  To  Notify  Adjoining  Owner^-aa.  In 
Gcaierjd.  The  duty  of  a  landowner  who  intends  to 
excavate  on  his  own  land  to  proceed  with  due  care 
ordinarily  requires  that  he' should  notify  the  adjoin- 
ing landowner  of  his  intention  and  thus  afford  the 
latter  an  opportunity  of  protecting  his  buildings 
and  structures  from  apprehended  injury.  The  oh- 
Ugation  is  not  imperative,  but  seems,  like  that  of 

49.  Ga.— Baat  v.  West.  110  Gb.  698, 


exercising  due  care^  to  rest  upon  the  proposition 
expressed  by  the  maxtm)  Sic  utere  tuo  nt  alienum 
non  hedas,*"  and,  where  notice  is  not  required  by 
statute,  a  failure  to  give  notice  will  not  of  its'eU 
render  an  excavator  liable  for  the  injury  caused 
by  his  acts,  if  otherwise  he  did  everything  which 
ordinary  care  and  prudence  required  of  him,  and  it 
is  a  question  of  fact  under  all  the  cireumstancea 
whether  the  failare  to  g^ve  notiee^is  negl^^ee  in 
any  given  case.'*'  * 

In  popnlons  cities.  Such  notice  wonld  seem  to 
be  a  reasonable  precaution  in  a  popnlons  city, 
where  buildings  are  necessarily  contigi;ious  to  each 
other,  ;and  improvements  made  by  one  proprietor, 
however  skillfully  conducted,  may  be  attended  with 
accidental  and  disastrous  results  to  his  n^hbors, 
who  ought  to  have  the  opportunity  to  protect  them- 
selves and  their  property." 

Excavation^  deeper  ^an  level  of  foundation  of 
adjoining  bidlding.  It.  has  been  held  that  it  is  the 
duty  of  one  who  makes  excavations  on  his  own  lot, 
deeper  than,  the  level  of  the  foundation  of  a  build- 
ing on  an  adjoining  lot,  to  give  to  the  owner  of  such 
building  timely  notice  to  take  proper  precautions  to 
protect  his  property." 
Under  statutes.   In  some  states  a  landowner  is 


Mo. — Obert  v.  Dunn,  1*0  Mo.  470, 
41  SW  901;  Charless  v.  Rankin.  22 
Mo.  569,  06  AmD  042;  Planaffan  Bros. 
Mfg.  Co.  v.  Levine,  142  Mo.  A.  242,  125 
SW  1172:  Gates  v.  Fulkerson,  129  Mo. 
A.  S20,  107  SW  10S2. 

N.  J.— McGulr«  V.  Grant,  26  N.  J. 
U  3Se,  67  AmD  49. 

N.  ¥. — Booth  V.  Rome,  etc..  R.  Co., 
140  N.  T.  267,  26  NB  592,  37  AmSR 
052,  24  L.RA  105;  Panton  v.  Holland, 
17  Johns.  92,  8  AmD  869;  Lasala  v. 
Holbrook,  4  F&lge  169,  25  AmD  524. 

N.  C. — Davis  V.  Summerfleld,  ISI  N. 
C.  352,  42  BE!  818,  21  AmSR  781,  OS 
LRA  492. 

Pa. — Rlchart  v.  Soott,  7  Watts  460. 

S.  D. — Novotny  v.  DanforUi,  9  B.  D. 
301,  68  NW  749.  / 

Va. — TunBtall  v.  Chrlatlan.  80  Va. 
1,  56  AmR  681;  StevensoQ  ▼.Wallace, 
27  Qratt.  (68  Va.)  77. 

W.  Va.— Walker  v.  Stroanlder,  07 
W.  Va.  39,  07  SB  1087,  SI  AnnCas  1 
and  note. 

Eng. — ^Wyatt  v.  Harrison,  8  B.  &  Ad, 
871,  23  ECL  880,  110  Reprint  320; 
Massey  v.  Qoyder,  4  C.  &  P.  161,  IB 
ECL.  456. 

Ont. — Backus  v.  Smith,  6  Ont  A. 
341  [rev  44  U.  C.  Q.  B.  4281. 

ItauttSTim  ahsqiM  lajnzla  see  Ac- 
tions 9S  50-64. 

45.  Walters  v.  Hamilton,  75  Mo.  A. 
237;  Cooper  v.  Altoona  Concrete 
Constr.,  etc.,  Co.,  281  Fa.  BS7.  80  A 
1047. 

43.  Conboy  v.  Dickinson,  92  Cal. 
600,  28  P  809;  Schmoe  v.  Cotton,  107 
Ind.  364,  79  NE  184;  Larson  v.  Metro- 
politan St.  R.  Co.,  110  Mo.  284,  19 
SW  416.  83  AmSR  439  and  note,  16 
LRA  330;  Wlthero*  v.  Tannehill,  194 
Pa.  21,  44  A  1088.  And  see  cases  supra 
note  41. 

[a]    The  employment  of  skilled  per> 

■ons  to  conduct  the  work  Is  evidence 
of  the  exercise  of  due  care.  V.  8.  v. 
Peachy,  86  Fed.  160;  Myer  v.  Hobbs, 
67  Ala.  175,  29  AmR  719. 

44.  Charless  v.  Rankin,  22  Mo.  566, 
06  AmD  042;  Novotny  v.  Danforth,  9 
8.  D.  301,  68  NW  749. 

46.  '  Obert  Dunn.  140  Mo.  476,  41 
SW  901. 

46.  CDaniel  v.  Baker's  Union,  9 
Del.  488;  Walker  v.  Strosnlder,  67  W. 
Va.  89,  67  SSI  1087,  21  AnuCaa  1  and 
note. 

47.  Walters  v.  Hamilton,  75  Mo. 
A  237. 

48.  Cincinnati,  etc..  Inclined  Plane 
R.  Co.  V.  Pfaa,  8  Oh.  Dec.  (Reprint) 
691,  9  CincIiBul  200.  See  also  infra 
I  46. 
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36  8E  244;  Montgomery  V.  Masonic 
Hall,  70  Ga.  38. 

Ind. — Bohrer  v.  Dlenhart  Harness 
Co.,  19  Ind.  A.  489,  49  NB  296;  Block 
V.  Hd^ltlne,  3  Ind.  A.  491,  89  NB  937. 

Kan. — -Wtnn  v.  Abeles,  86  Kan.  85, 
10  F  443.  57  AmR  188. 

Ky.— Krish  v.  Ford.  48  SW  287,  19 
KyL  1167;  Onell  Hultlns,  8  Bush 
650;  Bhrieve  v.  Stokes,  8  B.  Mon.  453, 
48  AmD  401;  Covinston  v.  Oeyler,  12 
KyJj  466.  _ 

ud. — Bonaparte  v.  Wiaeman,  89  Md. 
18.  48  A  918;  Sliafer  v.  Wilson,  44 
Md.  26S. 

Mo. — Gerst  T.  St  Lottls,  186  Mo. 
191,  84  SW  84,  106  AmSR  680;  Flana- 
^n  Bros.  Mfg.  Co.  v.  Levlne,  142  Mo. 
A.  242,  125  SW  1172;  Carpenter  v. 
Reliance  Realty  Co.,  103  Mo.  A.  480, 
77  SW  1004. 

N.  J. — Schultz  V.  Byer«,  BS  N.  J.  L. 
442,  22  A  514,  13  LRA  569. 

N.  Y. — Peo.  V.  Canal  Bd.,  2  Thomps. 
&  C.  275;  Lasala  v.  Holbrook,  4  Pafge 
169,  26  AmD  524. 

W.  Va. — Walker  v.  Strosnlder,  67  W. 
Va.  89,  67  SB  1087,  21  AnnCas  1  and 
note. 

Eng. — Brown  v.  Windsor,  1  Cromp. 
&  J.  20.  See  also  Peyton  v.  Xiondon, 
9  R  &  C.  725,  17  ECL  824,  109  Reprint 
269  (where  It  was  held  that  there 
could  be  no  recovery  on  the  ground 
that  defendant  had  railed  to  give  no- 
tice where  that  omission  was  not  al- 
leged to  have  been  a  cause  of  the 
injury). 

[a]  Imperfect  duty. — The  duty  of 
giving  notice  of  an  Intention  to  ex- 
cavate or  pull  down  seems  to  be  one 
of  those  duties  of  imperfect  obliga- 
tion which  are. not  enforced  by  the 
law.  Parke,  B.,  in  Chadwlck  v.  Trower, 
6  Blng.  N.  Cas.  1,  87  ECL  477,  138 
Reprint  1  (where  it  was  held  that  the 
mere  circumstance  of  juxtaposition 
does  not  require  notice  of  an  inten- 
tion to  take  down  a  wall,  where  there 
Is  no  knowledge  of  the  existence  of 
an  underground  adjoining  wall:  nor  Is 
extraordinary  cautlos  required  In  such 
a  case). 

[b]  Am  adjolalaff  ovaer  about  to 
alter  tha  oondttloa  of  hla  property 

must  give  the  owner  of  an  adjoining 
building  notice,  of  his  intention,  stat- 
ing the  character  of  the  alteration  and 
the  time  thereof,  and  allow  him  im- 
portunity to  adopt  such  further  meth- 
ods for  the  protection  of  his  building 
as  he  may  see  flt.  Walker  V.  Stro- 
snlder. 67  W.  Ta.  39.  87  SB  1087,  21 
AnnCaa  1  and  note. 


[c]  Want  of  due  oar*.— Failure  on 
the  i>art  of  a  lot  owner  to  give  notice 
of  an  Intended  excavation  to  the  own- 
er of  a  structure  on  an  adjoining  lot 
is  in  itself  a  want  of  due  care.  Flana- 
gan Bros.  Mfg.  Co.  V.  Levlne,  142  Mo. 
A.  242,  126  SW  1172.  See  also  Schultx 
T.  Byers,  58  N.  J.  L.  442,  38  A  614.  86 
AmSR  436,  18  LRA  569  (where  the 
cases  were  reviewed  and  where  it  was 
held  by  a  divided  court  that  excava- 
tion by  a  landowner  on  his  own  land, 
without  previous  notice  to  the  owner 
of  an  adjoining  building,  and  without 
the  tatter's  knowledge,  is  evidence  of 
want  of  care  in  doing  the  work). 

Sa  Mamer  v.  Lussem.  66  111.  484; 
Jamison  v.  Myrtle  Lodge  No.  866  A 
F.  &  A.  M^Iowa)  189  HW  647:  Bona- 
parte V.  Wiseman,  89  Md;  12.  42  A 
918;  Spohn  V.  mves,  174  Pa.  474,  84 
A  192. 

[a]  Where  tlis  aOJoInlaff  owner  Is 
ooonviytiv  ^  lot  and  aware  of  the 
sltnalilon  from  the  progress  of  the 
work,  notice  of  the  excavation  need 
not  be  given  to  him.  Jamison  v.  Myr- 
tle Lodge  No.  356  A.  F.  &  A.  M., 
(Iowa)  139  NW  647. 

SI.  Serio  V.  Murphy,  99  Md.  646, 
58  A  435,  106  AmSR  316;  Shafer  v. 
Wilson,  44  Md.  86S. 

sa.  Krlsh  v.  Ford,  43  SW  237,  19 
KyL  1167;  Bonaparte  v.  Wiaeman,  89 
Md.  12.  42  A  918,  44  LRA  482;  Davis  v. 
Sumtnerfleld,  181  N.  C.  352,  4S  SB  818, 
92  AmSR  781,  68  LRA  492;  Spohn  v. 
Dives.  174  Pa.  474,  84  A  192. 

[a]  '*Th*  oases  are  not  nnifoixa 
upon  the  subject  of  the  duty  of  a  per- 
son, who  Is  about  to  excavate  his  own 
lot  adjacent  to  another's  bouse  and 
below  the  level  of  its  foundations,  to 

S've  such  notice,  and  It  cannot  be  said 
at  there  is  an  imperative  obligation 
to  give  it.  The  obligation  to  give  the 
notice,  like  that  to  see  that  the  exca- 
vation is  made  with  due  care,  seem 
both  to  rest  upon  the  recognized  prop- 
osition that  a  party  In  possession  ox 
flxed  property  must  take  care  that 
it  Is  BO  used  and  managed  that  other 
persons  shall  not  be  Injured,  whether 
It  be  managed  by  his  own  servants 
or  contractors  or  their  servanta.  If 
one  about  to  excavate  his  own  lot  do 
It  or  cause  it  to  be  done  so  carefully 
as  not  to  injure  the  adjacent  houses 
he  need  not  give  notice  to  their  own- 
ers; if,  on  the  other  hand,  he  give 
timely  notice  to  the  adjacent  owners 
the  burden  will  be  thrown  upon  them 
to  protect  their  own  prnierty  and  he 
will  not  be  liable  for  damages  sus- 
tained by  them  if  he  makes  uie  exoa- 
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required  by  statute  to  give  to  adjoining  landowners 
notice  of  intended  excavations  on  his  land." 

42]  Vb.  Sufficiency  of  Notice.  As  a  general 
nfle  the  notice  to  the  adjoining:  landowner  must  be 
sufficient  to  bring  to  bim  full  knowledge  of  the  in- 
tended excavations  in  time  to  enable  him  to  protect 
bis  property,''^  and  if  he  has  such  knowledge  in 
fact  the  giving  of  a  formal  notice  by  the  excavator 
is  iinneceraaxy,"  even  where  ootiee  is  required  by 
statute." 

[(43]  cc  Effect  of  Konaction  by  Owner  Noti- 
fied—(aa)  In  OeneraL  If,  after  notice,  the  owner 
of  the  adjoining  land  n^lects  to  take  adequate  pre- 
caution for  the  protection  of  his  building,  the 
owner  who  has  given  notice  is  still  bound  to  prose- 
cute the  excavation  and  attendant  work  in  a  rea- 
sonably careful  and  prudent  manner,  and  if  he  does 
so  he  ia  not  liable  for  damages  to  adjacent  build- 
ings;" but  he  is  so  liable,  notwithstanding  such 
notice,  if  he  thereafter  conducts  the  excavating  in 
a  negligent  and  imprudent  manner." 

'  ^carating  in  different  manner  from  that  stated 
In  notice.  Where  a  landowner  notifies  an  adjoin- 
ing proprietor  that  the  work  of  excavation  is  to  be 


done  in  a  particular  manner,  and  afterward  adopts 
a  different  and  more  dangerous  method,  without  giv- 
ing notice  of  his  change  of  plan,  damage  resulting 
therefrom  to  the  adjoining  property  is  evidence  of 
negligence  on  the  part  of  the  excavator.* 

[(  44]  (bb)  Bight  of  Excavator  to  Protect 
Building  at  Owner's  Expense.  It  has  been  held 
that  the  neglect  or  refusal  of  the  owner  receiving 
notice  will  autfaoriae  the  owner  intending  to  exca- 
vate to  enter  upon  the  land  of  the  former  and  take 
needed  precautions  for  the  safety  of  the  building 
or  buildings  thereon,  and  charge  such  owner  with 
the  expense  thereby  incurred.*^  But  on  the  other 
.hand  it  has  been  held  that  as,  in  the  absence  of  a 
request,  no  legal  duty  rests  upon  the  excavating 
owner  to  perform  such  work  for  the  safety  of  an 
adjoining  building  and  for  which  he  haa  expended 
money,  he  is  not  entitled  to  recover  the  amount 
so  expended.*^ 

46]  (c)  To  Protect  Adjoining  Bnildincs— aa. 
At  Common  Iaw.  At  common  law  there  is  no  obli- 
gation on  the  part  of  an  excavating  owner,  if  be 
otherwise  uses  ordinary  care,  to  protect  the  walls 
and  buildings  of  an  adjoining  owner  by  shoring, 


vatlon  wltK  reasonable  and  ordinary 
care."    Per  Schmucker,  J.,  In  Bona- 

?arte  v.  Wiseman,  89  Hd.  12,  23,  it  A 
18,  44  LRA  482.  In  Oerst  v.  St. 
IjOttle,  186  Mo.  191.  209,  84  8W  S4,  106 
AmSR  680,  Brace,  C.  J.,  said:  "Xte 
reasonableness  must  ever  commend 
It  to  the  Judicial  mind,  and  in  view 
of  what  has  been  said  on  this  subject 
In  the  cases  cited,  the  weight  of  au- 
thority elsewhere,  and  the  inherent 
soundness  of  the  principle,  we  have 
no  hesitation  now  in  directly  hold- 
ing that  it  Is  the  duty  of  one  who 
mwies  an  excavation  on  his  own  land, 
deeper  than  the  foundation  of  a  build- 
ing on  an  adJolnlnc  lot,  and  so  near 
to  such^ulldinff  as  to  endancer  It.  to 
notify  the  adjoining  owner  of  the  pro- 
posed excavation  and  afford  him  a 
reasonable  opportunity  to  protect  his 
property,  ana  a  billura  to  discharge 
such  duty  is  negllgenee  for  which  an 
action  may  be  maintained  for  the  In- 
Jury  resulting  therefrom,  unless  the 
adjoining  owner  had  actual  knowledge 
of  such  proposed  excavation." 

B3.  See  the  statutes.  See  also  Sul- 
liyan  Zelner,  98  Cal.  846,  83  P  209, 
20  LRA  780;  Conboy  v.  Dickinson,  92 
Cal.  «00,  28  P  809;  Aston  v.  Nolan, 
63  Cal.  269;  Hsnnloker  v.  Zjepper,  20 
8.  D.  871,  107  NW  202,  ISt  AmSR  988, 
S  LRAN8  248. 

[a]  Votios  oomsfervsA. — A  notice 
given  In  conformity  to  statute,  which 
states  the- depth  of  the  proposed  ex- 
cavation and  requires  precautions  to 
be  taken,  will  not  be  construed  as  re- 
ferring only  to  an  excavation  immedi- 
ately adjoining  the  land  of  the  person 
notified.  Nippert  v.  Wameke,  128  Cal. 
601.  Sl  P  9«. 

54.  Oildersleeve  v.  Hammond.  109 
Hlch.  481,  67  NW  61»,  88  LRA  46; 
Novotny  v.  Danforth,  9  8.  D.  301,  412. 
68-  NW  749,  69  NW  586. 

66.  Mamer  v.  Lussem,  66  111.  484: 
Oerst  V.  8t.  Louls,  185  Mo.  191,  84  SW 
84,  106  AmSR  680;  Charles  v.  Rankin, 
22  Mo.  666.  66  AmD  642;  Burk  Bros. 
Meat,  etc..  Co.  v.  Foster,  169  Mo.  A. 
587,  i41  SW  442;  Schults  V.  Byers,  68 
N.  J.  L.  442,  22  A  514,  26  AmSR  485, 
13  LRA  669;  Walker  v.  Strosnider,  67 
W.  Va  39,  67  SB  1087.  21  AnnCas  1  and 
note.  Compare  Davis  v.  Summerfleld, 
131  N.  C.  862,  42  SB  818,  92  AmSR 
781.  IS  LRA  492  (holding  that  an 
owner  of  land  who  excavates  by  the 
side  of  his  neighbor's  waU  to  a  depth 
lower  than  the  foundation  of  the  wall 
is  negligent  for  falling  to  notify  the 
neighbor  of  the  extent  of  his  proposed 

?ilans,  although  the  neighbor  knew 
hat  he  was  going  to  excavate,  and  Is 
liable  for  injuries  to  the  wall  caused 
by  his  excavations). 


TissiiiiipUua  of  kaowMlgsa 

ere  a  lot  owner  tears  down  build- 
ings, and  excavates  for  new  founda- 
tions along  the  division  line  and  In 
the  rear  of  'his  neighbor's  house  be- 
low its  foundation,  and  leaves  the 
work  In  this  condition  for  two  months, 
when  he  excavates  adjoining  the 
house,  and  weakens  Its  founcuitlon, 
the  adjoining  lot  owner  cannot  be  pre- 
sumed to  know  the  character  and  ex- 
tent of  the  proposed  work  at  a  time 
before  the  work  i»-  resumed  opposite 
his  house.  Bonaparte  v.  Wiseman,  89 
Md.  12,  42  A  918,  44  LRA  482. 

M.  Novotny  v.  Danforth,  9  S.  D. 
301,  412,  68  NW  749,  69  NW  685; 
Ulrlck  V.  Dakota  L.  &  T.  Co.,  8  8.  D. 
44.  61  NW  1028. 

Vr.  Serlo  V.  Hurphr.  99  Md.  645, 
68  A  486,  106  AAiSR  811. 

68.  CaL — Conboy  v.  Dickinson.  92 
Cal.  «00.  28  P  80i;  Aston  V.  Nolan, 
«l  Cal.  I<2. 

Oa.— Bass  v.  West,  110  Oa.  «98,  36 
8E  244. 

Ind. — ^Bohrer  v.  Dlenhart  Harness 
Co..  19  Ind.  A.  489,  49  KB  296rBlock 
v.  Haseltlne,  t  Ind.  A.  491,  29  NB  937. 

Mo. — Obert  v.  Dunn,  140  Mo.  47*, 
41  SW  901. 

Or. — ^Weiss  v.  Kohlhagen,  68  Or. 
144,  118  P  46. 

a.  D.— Hannlcker  v.  Lepper,  20  8.  D. 
871,  107  NW  202,  129  AmSR  938,  6 
LRANS  243;  Ulrlok  v.  Dakota  la.  &  T. 
Co.,  2  S.  D.  286,  49  NW  1064  [reh  den 
8  8.  D.  44,  61  NW  1028]. 

Eng. — Massey  v.  Ooyder,  4  C.  ft  P. 
161,  19  BCL  466. 

[a]  The  riving  of  nuh  notlo*  Is 
msrely  an  SFdOlttonal  PMoantlon  and 
does  not  absolve  the  adjoining  owner 
from  the  duty  to  exercise  reasonable 
care  to  avoid  injury  to  the  building. 
Walker  v.  Strosnider,  67  W.  Va.  39,  67 
BE  1087,  21  AnnCas  1  and  note. 

60.  Larson  v.  Metropolitan  8t,  R. 
Co..  110  Mo.  234.  19  SW  416.  83  AmSR 
439,  16  LRA  830. 

eo.  Obert  V.  Dunn,  140  Mo.  476,  41 
8W  901;  Walters  v.  Hamilton.  76  Mo. 
A.  237;  Bads  v.  Gains,  68  Mo.  A.  686. 
See  also  Snyder  v.  Sass,  174  111.  A. 
205,  211  [cit  Cyc].  Compare  Flana- 
gan Bros.  Mfg.  Co.  V.  Levine,  142  Ho. 
A.  242,  126  SW  1172  [dist  Bads  t. 
Gains,  supra]. 

[al  Ths  cost  of  ahozfatir  «p,  u- 
derplanlag,  or  taking  whatever  pre- 
cautions may  be  needed  to  prevent  in- 
Jury  to  adjacent  structures  from  ex- 
cavating when  carefully  done,  falls 
on  the  owner  of  the  adjacent  struc- 
tures. Carpenter  v.  Reliance  Realty 
Co..  108  Mo.  A.  480,  77  8W  1004. 

[b]  OrtHaaiws  as  «*ldMUM.F-ln  an 
aotlon  to  recover  the  coat  of  Shoring 


the  building  of  an  adjolnlns  owner, 
who  had  fafled  to  protect  his  building 
after  notice,  a  city  ordinance  declara- 
tory of  the  common-law  rule  as  to  the 
duty  of  adjoining  landowners  undo* 
such  clroumstanoes  la  admissible  In 
evidence.  Bads  v.  Gains,  68  Ma  A 
686. 

61.  San  Francisco  First  Nat.  Bank 
T.  Villegra,  92  Cal.  9S,  99,  28  P  97 
(holding  also  that  the  purpose  of  Civ. 
Code  i  832,  requiring  the  giving  of 
reasonable  notice,  in  Its  broader  scope, 
was  to  enable  the  excavator  to  relieve 
himself  from  liability  and  not  to 
create  a  liability  In  favor  oC  himself 
from  the  adjacent  owner.  In  this 
case  Garoutte,  3.,  said:  "A  party  can- 
not of  his  own  volition  creat*  an  ob- 
ligation in  hia  own  flivmr  by  doing 
some  act  for  his  own  Intoreata,  ana 
the  neceasi^  for  which  was  caused 
by  hlmseir*);  Waldron  v.  Aab,  84  N. 
J.  L.  28.  86  A  61  (holding  that  one 
who  under  a  contract  with  a  lot  owner 
makes  an  excavation  that  goes  below 
the  foundation  of  a  building  on  an 
adjoining  lot  has  no  right  of  action 
against  the  adjoining  owner  for  the 
necessary  expenses  of  shoring  up  the 
building).  In  Flanagan  Bros.  Mfg. 
Co.  v.  Levine,  142  Mo.  A.  242,  246, 
126  SW  1172,  Bllisoo,  J.,  in  discussing 
the  duties  of  the  parties  after  notice, 
said:  "This  notice  Is  for  the  purpose 
of  giving  the  owner  of  the  adjoining 
property  warning  and  opportunity  to 

{troteot  his  building;  If  anything  more 
B  needed  than  the  care  and  expedition 
with  which  the  other  must  prosecute 
the  work  of  excavating.  If  anything 
more  Is  needed,  as  by  shoring  or  un- 
derpinning. It  is  the  duty  of  the  owner 
of  the  building  to  do  1^  and  not  that 
of  the  adjoining  proprietor;  and  the 
latter  Is  under  no  obligation  to  pro- 
tect the  building,  otherwise  than  by 
due  care  and  expedition  in  prosecuting 
the  work.  .  .  .  If  he  goes  beyond 
this,  without  being  requested  or  em- 
ployed to  do  so  by  the  owner,  and 
without  it  being  necessary  to  pre- 
serve some  right  of  his  own.  and  per- 
forms a  duty  which  lies  upon  the 
owners,  it  Is  his  voluntary  act  which 
does  not  give  him  a  cause  of  action 
any  more  than  would  the  volOntary 
payment  of  the  debt  of  another  with- 
out the  tatter's  request." 

natatory  requlraual  «ka«  tke  «z- 
oavatlmg  owner  ahall  bear  wmA  ««- 
psase  see  Infra  f  46. 

[a]  Bsaasrt  iafmsd.  Where  a 
landowner  knows  that  adjoining  land 
is  being  excavated  up  to  his  line  and 
that  the  adjoining  owner  who  Is  do- 
ing the  work  expects  him  to  support 
ana  protect  his  own  foundation  walls 
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anderpiimuig,  or  the  like,**  although  conditions  may 
exist  vMeh  will  necessitate  protection  of  some  kind 
because  oC  the  dnty  of  ejexaaiag  reaa(mable 
care.*" 

A  pnmisa  by  tiie  ezcanting  ownw  to  protect  the 
adjoining  walls  or  bnildlitcs  does  not  impose  upon 
him  the  duty  of  imusaal  caution  and  care,  but  only 
such  duty  as  his  promise  implies.** 

Beetorinf  walL  Where  an  adjoining  building  is 
wrongful^  injured  by  the  tearing  away  or  altering 
of  a  common  wall,  the  wrongdoer  may  be  required 
to  repair  the  injury  by  placing  the  building  in  the 

from  InJuiT>  and  he  Is  also  aware  that 
because  of  nls  failure  to  do  this  the 
adjoining  owner  is  doing  It  in  the  ex- 
pectation of  beinK  paid  therefor,  but 
nevertfaelass  directs  how  the  work 
shall  be  done  in  certain  respects,  tt 
may  fairly  be  inferred  that  the  work 
and  materials  are  provided  at  suOh 
owner's  request,  from  which  the  law 
will  Imply  a  promise  of  payment,  and 
therefore  the  adjoining  owner  Is  en- 
titled to  recover  their  reasonable 
worth.  cefCarelli  v.  Ijandtno,  82  Conn. 
12S.  72  A  664. 

OB.    Ala^I^rker  V.  Hodserai,  172 
Ala.  <82,  55  S  818. 

— ^Aston  V.  Nolan,  88  Celi  t». 
See  also  Hedatrom  v.  Union  Trust  Co., 
7  Cal.  A.  278.  94  P  886. 

Ind. — Bohrer  v. '  Dlenhart  Hameaa 
Co.,  19  Ind.  A  489,  49  NB  296  (holdlnff 
that  it  iB  not  Incumbent  on  the  person 
making  an  excavation  with  ordinary 
care  to  shore  up  the  foundation  wall 
of  an  adjoining:  ovner  who  has  notice 
of  the  excavation);  Block  v.  Hasel- 
tine,  3  Ind.  A  491,  29  NB  987. 

Ky. — Covington  v.  Geyler,  93  Ky. 
27B,  19  SW  741,  14  KtL  146. 

Md. — Serlo  v.  Hurphy,  99  Ud.  645, 
S8  A  485,  105  AmSB  316. 

Mo. — Obert  v.  Dunn,  140  Mo.  476, 
41  SW  901;  Flanagan  Bros.  Mfg.  Co. 
V.  Levlne.  142  Mo.  A  242,  126  SW 
1172. 

N.  T.— Mllbaur  V.  Richard.  188  N. 
T.  453,  81  NE  821;  White  v.  Tebo,  43 
App.  Div.  418.  60  NTS  231  [rev  on 
other  grounds  168  N.  T.  149,  61  NE 
169]:  Bicak  v.  Runde,  78  Misc.  858. 
188  NTS  413  (holding  that  an  owner 
of  a  building  who  removes  it  Is  not 
liable  for  damages  to  an  adjoining 
building,  caused  by  sagging  through 
the  loss  of  lateral  support,  oeing  un- 
der no  obligation  to  give  such  eup- 

fort);  Ontario  Knitting  Co.  v.  State, 
»  Misc.  145,  12B  NTS  57  [afl  147  App. 
Dlv.  Sie,  131  NTS  918  (aJT  205  N.  T. 
409,  98  NX)  909)1. 

Oh. — Cincinnati,  etc.,  Inclined  Plane 
R.  Co.  V.  Pfau,  8  Oh.  Dec  (Reprint) 
691,  9  CincLBul  200:  Taylor  v.  Day, 
9  OhSACP  486,  6  OhNF  447. 


condition  in  which  it  was  prior  to  his  wrongful  act."" 
[S  46]    bb.  Under  Statute— (aa)  In  QeneraL  In 

some  states  statutes  regulate  the  depth  to  which 
excavations  may  be  made  in  designated  localities, 
as  in  cities  and  towns,*"  and  require  persons  mak- 
ing excavations  on  their  Ttaad  beyond  the  prescribed 
depth  to  protect  walls  and  buildings  of  adjoining 
owners  from  injury,"  and  to  bear  the  expense 
thereof."^  But  as  to  one  excavating  within  the  pre- 
scribed depth  the  rule  of  the  common  law  appliesk 
and  there  is  no  duty  to  furnish  such  protection,** 
except  where,  under  some  statutes,  it  was  his  inten- 


Eng. — Peyton  v.  London,  9  R  *  C. 
726,  17  BiCL  824,  109  Reprint  269: 
Uassey  v.  Qoyder,  4  C.  &  P.  161,  19 
ECL  468. 

Ont.— Backus  v.  Smith,  44  IT.  C  Q. 
B.  428  Crev  on  the  faen  6  Out.  A 

68.  Ofldersleeve  v.  Hammond,  109 
Mich.  481,  <7  NW  Sl».  83  LRA  46  (as 
where  the  aoil  la  of  such  a  character 
that  It  is  apparent  that  Injury  must 
result  unless  some  precaution  is  taken 
which  will  involve  but  a  slight  ex- 
Bpnse);  Walker  v.  Strosnider,  87  W. 
Va.  19,  87  BE  1087.  21  AnnCas  1  (hold- 
ing that  the  measure  of  duty  of  a 
landowner  in  altering  the  condition 
of  his  land  adjoining  another's  build- 
ings, by  excavating  the  soil  and  re- 
placing it  with  a  structure,  extends  to 
a  reasonable  means  of  temporary  sup- 
port for  the  adjacent  building  while 
the  work  of  erecting  the  new  struc- 
ture Is  In  progress,  although  he  is 
not  a  guarantor  of  the  safety  of  the 
adjoining  buildings  or  bound  to  take 
precautions  or  adopt  measures  for 
their  protection  beyond  such  as  are 
reasonably  practicable,  not  unduly 
expensive,  and  amount  to  reasonable 
*Ra  ordinary  care  and  prudence  for 
their  safety). 


Attoona  Concrete 
231  Pa.  567,  80  A 


64.  Cooper  v. 
Conatr.,  etc.,  Co., 
1047. 

es.  Henry  v.  Koch.  80  Ky.  391,  44 
AmR  484,  4  KyL  282.  See  also  WaUcer 
V.  Strosnider,  67  W.  Va.  39,  87  BE 
1087,  21  AnnCas  1. 

66.  See  the  statutes. 

67.  Leerburger  v.  Hennessey  Real- 
ty Co.,  154  App.  Dlv.  158,  188  NTS 
921  (requirement  applies  only  to  con- 
tiguous walls  and  buildings);  Rosen- 
stock  V.  Laue,  140  App.  Div.  467.  125 
NTS  861  [aft  67  Misc.  861.  122  NTS 
525];  Post  Y.  Kerwin,  133  App.  Dlv. 
404,  117  NTS  761;  Baxter  v.  Tork 
Realty  Co.,  128  App.  Div.  79.  112  NTS 
455  [aft  198  N.  T.  521,  92  NB  1078]; 
Steeneck  v.  CLeary  Realty,  etc.,  Co., 
80  Misc.  507,  141  NTS  572;  Blooming- 
dale  V.  Dutty,  71  Misc.  138,  127  NTS 
1080  [aff  146  App.  Div.  879,  130  NTS 
11051  (owner  of  land  and  not  con- 
tractor liable);  Cohen  v.  Simmons,  21 
NTS  386  [aft  142  N.  T.  671,  37  NE 
571]  (holding  that  the  owner  of  a 
leasehold  may  recovir  for  a  violation 
of  the  statute). 

[a]  A  snuitclpal  OTdlsaiio*  impos- 
ing on  one  who  excavates  below  a 
certain  depth  the  duty  of  protecting 
adjoining  buildings  has  been  held  to 
be  Invalid  as  beyond  the  city's  legis- 
lative power  and  within  the  province 
of  the  state  legislature  altme.  Car- 
penter V.  Reliance  Realty  Co.,  108  Mo. 
A  480,  77  SW  1004. 

[b]  The  word  "oontignons,''  (1) 
in  an  ordinance  providing  that  where 
an  excavation  goes  below  ten  feet, 
the  excavator  must  preserve  any  ad- 
Joining  or  contiguous  structure,  con- 
templates nearness  of  a  structure,  but 
with  intervening  space,  and  any  wall 
or  structure  Is  contiguous  which  Is 
near  enough  to  be  diisturbed  by  the 
excavation.  Baxter  v.  Tork  Realty 
Co.,  128  App.  Dlv.  79.  112  NTS  456 
[afr  198  N.  T.  621,  92  NE  1078].  (2) 
But  it  has  no  Application  to  lota  abut- 
ting on  different  streets,  the  grade  of 
one  street  being  about  twenty  feet 
higher  than  that  of  the  other  street, 
and  the  excavation  on  the  latter  not 
being  as  far  down  as  the  level  of  Its 
curb.  Steeneck  v.  O'Leary  Realty,  etc., 
Co.,  80  Misa  507,  141  NTS  572.  (3)  It 
has  been  held  that  a  statutory  re- 
quirement as  to  protection  of  walls 
standing  upon  or  near  the  boundary 
line  does  not  oblige  an  excavating 
owner  to  protect  a  stoop  standing 
wholly  on  the  adjoining  land.  Berry 
V.  Todd.  14  Daly  (N.  TT)  460. 

[c1  is  Ohio  (1)  under  Rev.  St. 
II  2676,  2677,  and  earlier  BUtutes,the 
owner  of  land  In  a  city  or  village  who 
excavates  thereon  to  a  greater  depth 
than  nine  feet  below  the  street  curb, 
or  the  surface  of  adjoining  lots  if 
there  be  no  cutb,  is  liable  for  damages 
caused  thereby  to  buildings  on  ad- 
joining land ;  but  he  is  not  liable 
where  his  excavation  does  not  exceed 
nine  feet  in  depth,  or  does  not  extend 
below  the  foundation  walls  of  ad- 
joining buildings.  U.  S.  V.  Peachy,  36 
Fed.  160;  McMlllen  v.  Watt,  27  Oh. 
St.  306;  Burkhardt  v.  Hanley,  23  Oh. 
St,  558;  Cincinnati,  etc..  Inclined  Plane 
R.  Co.  v.  Pfau,  8  Oh.  Dec.  (Reprint) 
691,  9  ClncLBul  200;  Volk  v.  Cincin- 
nati Bd.  of  Education,  10  OhSftCP  35, 
7  OhNP  164;  Taylor  v.  Day,  9 
OhSACP  486,  «  OhNP  447:  Half  V. 
meeman.  6  OhSftCP  883,  4  OhNP  801. 


(2)  The  effect  of  such  statute  is  to 
amplify  the  common-law  rule  aa  to 
lateral  support,  so  as  to  create  a  lia- 
bility for  removing  the  lateral  sup- 
port of  buildings  where  an  excavation 
goes  more  than  nine  feet  below  the 
street  grade,  hut  It  does  not  modify 
the  common-law  rule  as  to  the  lateral 
support  of  the  soil  Itself.  Belden  v. 
Franklin,  28  Ob.  Clr.  CL  373.  (8)  The 
words  "surface  of  the  adjoining  lota." 
as  used  In  such  statute,  are  to  be  un- 
derstood as  designating  the  axisting 
or  artiflclal  surface  where  the  nat- 
ural surface  has  been  Changed  by 
filling  or  grading,  and  not  the  origi- 
nal or  natural  aurfaoe  of  the  lota. 
Burtchardt  v.  Hanley,  83  Oh.  St  568. 
(4)  Where  lota  extend  from  a  higher 
to  a  lower  street,  the  depth  to  which 
an  excavation  is  permissible  la  to  be 
calculated  from  a  line  drawn  from  the 
curb  of  6ne  street  to  that  of  the  other. 
Elshoft  v.  Deremo,  S  OhSACP  119,  8 
OhNP  273. 

[dl  In  Oallfomla  under  Civ.  Code 
!  832,  the  fact  that  the  owner  of  a 
building  undertakes  to  construct  a 
foundation  wall  under  it  to  comply 
with  the  requirements  of  a  city  ordi- 
nance does  not  release  the  adjoining 
landowner,  who  undertakes  to  con- 
struct a  wall  by  the  side  of  it  extend- 
ing from  six  to  nine  feet  deeper,  from 
the  duty  to  so  construct  his  wall  as 
to  detain  the  premises  on  which  the 
building  stands.  Hedstrom  v.  Union 
Trust  Co.,  7  Cal.  A.  278,  94  P.  386. 

[e]  Street  exoaTatloiia  under  mu- 
nicipal authority  are  not  within  such 
statutes.  New  Tork  Steam  Co.  v. 
Foundation  Co.,  123  App.  Dlv.  254,  108 
NTS  84  [rev  on  other  grounds  196  N. 
T.  43.  87  NE  766,  21  LRANS  4701: 
Jencks  v.  Kenny,  19  NTS  248,  28 
AbhNCas  154. 

68.  Regan  v.  Keyes,  204  Mass.  294, 
90  NE  847  (holding  that  the  common- 
law  rule  of  lateral  support  that  an 
owner  Is  only  required  to  support  his 
neighbor's  land  in  Its  natural  state, 
and  not  the  structures  thereon,  has 
been  changed  as  to  the  city  of  Boston 
by  St.  (1892)  o  419  I  32,  and  St.  (1907) 
c  ^50  I  19,  providing  that  one  making 
an  excavation  ten  feet  or  more  below 
the  grade  of  the  atreet  shall  bear  the 
expense  of  supporting  the  wall,  if 
there  be  one,  on  the  adjoining  land). 

ra]  Za  M«w  Toxk  under  building 
code  8  22,  an  adjoining  owner  who 
haa  been  put  to  expense  In  extending 
the  foundation  of  his  wall  because  the 
person  making  an  adjoining  excava- 
tion refuses  to  shore  up  and  protect 
the  walls  after  notice  to  do  so  may 
recover  the  reasonable  cost  for  pro- 
tecting hts  walla,  although  the  person 
making  the  excavation  did  not  actu- 
ally carry  it  to  a  depth  of  ten  feet,  If 
when  he  commenced  to  excavate  he 
had  an  intention  to  go  beyond  that 
depth.  Poster  v.  Zampleri,  140  App. 
Div.  471,  125  NTS  422  [afl  206  N.  T. 
704,  99  NE  1107]. 

[hi  In  Paiuunrlvanla  the  act  of 
June  8,  1893  (P.  L.  360)  S  8,  requiring 
an  owner  who  desires  to  excavate  to 
a  depth  of  more  than  tee  feet  to  pro- 
tect the  wall  of  an  adjoining  struc- 
ture at  hia  own  expense,  applies  only 
to  buildings  other  than  dwelling 
houses  erected  after  the  passage  of 
the  act  Wadasx  v.  Arcade  Real  Est 
COm  206  Pa.  589.  56  A  46. 

flbt   McMlUen  v.  WgtU  87  Oh.  Ft. 
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tion,  when  commencing  the  work,  to  excavate  be- 
yond such  depth." 

Sncb  reanirement  applies  only  There  the  ad- 
joining building  belongs  to  another  person  than 
the  one  making  the  excavation,  and  hence  places 
no  obligation  on  the  owndr  of  the  building  to  his 
lessee  thereof  to  protect  the  walls  of  the  building 
when  excavating  neiar  it.'^ 

Ectent  of  protection  incnmbent  on  excavator. 
Under  snch  statutes  the  excavator  is  bound  to  pro- 
tect the  adjoining  wall  from  injury  not  only  during 
the  performance  of  the  woric,  but  he  must  so  leave 
it  that  it  shall  remain  as  stable  as  before  the  ex? 
eavations  were  eommenoed;  and  he  will  be  liable 
for  injury  to  the  adjoining  wall  caused  by  the  set- 
tling of  the  building^  erected  by  him." 

Degree  of  cue^iamtaterlaL  The  liability  imposed 
is  not  made  to  depend  upon  the  d^ree  of  care  ex- 
ercised hy  the  excavating  owner,  but  his  dnty  and 
liability  when  the  &cts  bring  the  ease  withhi  the 
statute  are  absolute  and  nnqnalifled." 

47]  (bb)  License  to  Enter  Adjoining  Lands. 
Under  some  statutes  no  obligation  to  furnish  such  pro- 
tection exists  unless  the  person  excavating  is  afforded 
the  necessary  license  to  enter  on  the  adjoining  land, 
which  HeeAse  must  be  explicit  and  sufficient  to'  en- 
able the  excavator  to  furnish  the  protection."  But 
it  is  unnecessary  that  the  owner  of  the  land  which 
contains  the  buildings  entitled  to  protection  should 
tender  a  license/'  «r  that  he  should  grant  it  until 
a  request  is  made  therefor.^'  The  necessary  license* 
will  be  deemed  to  be-  afforded  when  such  acts  are 
authorized  as  may  be  necessary  to  enable  the  li- 
censee to  perform  the'  duty  which  the  statute  cre- 
ates in  such  a  contingency." 

Snch  a  license  is  a  prereqnisite,  under  such  stat- 
utes, to  the  right  of  entry,  and  an  excavator  who 
enters  on  adjoining  premises  to  protect  the  buildings 
thereon  without  having  obtained  the  required  license 
is  guilty  of  trespass."    But  when  it  has  been  granted, 

808:  Taylor  v.  Bay,  9  OhS&CP  486,  6 
OhNP  447  (hoiainK  that  one  who  exca- 
vates within  the  prescribed  limits  Is 
not  liable  to  the  adjoining  owner  lor 
the  cost  of  untJerplnnlns  and  shoring 
made  necessary  by  the  excavation). 

4a]  In  Vaw  Toxk  under  building 
e  i  22,  If  the  excavation  Js  not  In- 
tended to  be  or  Is  not  carried  beyond 
the  prescribed  depth,  the  duty  of  such 
protection  is  upon  the  owners  of  the 
wall  or  building.  Foster  v.  Zamplerl, 
140  App.  DIv.  471,  125  NTS  422  faff 
20«  K.  X  704,  99  NB  1107].  See  also 
Bteeneck  v.  CLeary  Realty,  etc.,  Co., 
80  Misc.  507,  141  NTS  572. 

70.  Poster  v.  Zamplerl,  140  App, 
Dlv.  471,  126  NTS  422  [afC  206  N.  T. 
704.  99  NB  11071. 

[a]  IntwBtloii  mu  to  Oeptli  rovwrn*. 
— ^Under  building  code  5  22.  an  ad- 
joining landowner's  liability  1*  not 
limited  to  a  case  where  he  actually 
excavates  more  than  ten  feet  below 
the  curb,  but  also  obtains  where  he 
commences  an  excavation  which  he 
attempts  to  carry  down  more  than 
ten  feet,  although  such  Intention  may 
not  afterward  be  carried  out;  If  he 
commences  an  excavation  which  he 
Intends  to  carry  down  more  than  ten 
feet  he  Is  liable  at  all  times  for  the 
safety  of  adjoining  walls  even  though 
he  does  not  excavate  to  that  depth. 
Foster  v.  Zamplerl,  140  App.  Dlv.  471. 
126  NTS  422  taft  «S  N.  T.  704.  99  NB 
11071;  Blanchard  v.  Savarese,  97  App. 
Dlv.  fes,  89  NTS  ^64  [aff  184  N.  T. 
537;  7S  NE  1089]. 

71.  Paltey  v.  Egan,  122  App.  Dlv. 
B12,  107  NTS  444. 

78.  Bernhelmer  v.  Kllpatrlck,  53 
Hun  816.  6  NTS  858  [aff  127  N.  T.  672. 
28  NB  2B6];  Bloomlngdala  v.  DufCy. 


and  the  excavator  has  thereupon  begun  the  work 
necessary  for  the  protection  of  the  buildings,  he  has 
the  right  to  proceed  with  the  woric  and  to  enter  upon 
so  much  of  the  adjoining  land  as  may  be  necessary  for 
this  puroose,  notwithstanding  the  revocation  of  the 
license.' 

A  leoMBt  for  snch  a  license  esto]^  the  lioauee 

from  thereafter  averting  that  he  did  not  intend 
to  excavate  beyond  the  preseribed  depth."** 

48]  (2)  Of  adjoining  o«ner~(a)  In  OeneraL 
Except  where  Hie  excavating  owner  is  required  by 
statute  to  protect  the  adjoining  walls  and  build- 
ings,^^ it  is  the  duty  of  the  owner  of  land  bur- 
dened with  bidldings  to  protect  himself  from  in- 
jury which  may  he  anticipated  as  the  resnlt  of 
excavations  made  on  adjoining  land  by  the  owner 
thereof,  and  to  that  end  to  take  all  preeantions 
which  from  the  dreanurt»nees  appear  to  be  neees* 
saiy,  and  if  he  neglects  this  duty  and  the  adjoining 
owner  has  exercised  dne  care,  the  latter  is  not  liable 
for  any  resulting  injury.*"  Circumstances  may  arise, 
however,  under  which  a  failure  of  the  owner  of 
buildings  to  take  measures  for  the  junteetion 
thereof  will  not  preclude  a  recovery,  as  where  tiie 
person  excavating  has  promised  to  furnish  protec- 
tion," or  where,  commencing  ib  excavate  in  a  man- 
ner which  is  not  dangerous,  he  changes  the  mode 
of  excavating  to  a  dangerous  one  without  affbrdii^ 
the  adjoining  owner  an  opiportunity  to  protect  his 
buildii^,^  or  where  injury  is  the  inevitable  result 
of  the  willful  removal  of  the  soil." 

49]  (b)  After  Notice  of  Intended  EzcaTatlon. 
Where  a  landowner  intending  to  make  excavations 
gives  proper  notice  of  his  intentiiKt  to  the  owner 
of  adjoining  land,  or  the  latter  has  knowledge 
thereof,  it  becomes  the  duty  of  the  latter  to  take 
all  necessary  measures  to  protect  his  land  and  build- 
ings from  the  probable  consequences  of  the  exca- 
vating in  an  ordinarily  careful  manner,"*  but  he 
need  not  guard  against  damages  resulting  from 


71  Misc.  186,  127  NTS  1080  [aff  146 
App.  Dlv.  879,  ISO  NTS  1105}.  See 
also  Milbaur  v.  Richard,  188  N.  T.  463, 
81  NB  821. 

7S.  Dorrity  v.  Rapp.  72  N.  T.  »07: 
Post  V.  Kerwin,  133  App.  Dlv.  404.  117 
NTS  7«1;  Bloomingdale  v.  Duffy,  71 
MiBC  13S.  127  NTS  1080, [aff  146  App. 
Dlv.  879.  130  .NTS  1105]. 

74.  Sherwood  v.  Seaman,  15  N.  T. 
Super.  127.  See  also  Paltey  v.  Egan, 
12f  AM).  Dlv.  612,  107  NTS  444. 

75.  Dorrity  v.  Rapp,  72  N.  T.  807 
[rev  11  Hun  374]. 

7S.  Cohen  v.  Simmons,  21  NTS 
385  [aff  142  N.  T.  671,  37  NE  571]. 

77.  Sun  Printing,  etc.  Assoc.  v. 
Tribune  Assoc..  44  N.  T.  Super.  136. 
'  [a]  Ab  adjoining  landowntr  Is  not 
anttaozixed  to  Impose  as  a  oonOitloii  to 
a  UosBss  to  permit  an  entry  on  his 
premises  to  shore  up  his  wall,  under 
the  statute,  that  the  licensee  should 

frotect  certain  plumbing  from  freez- 
ng,  and  hence  such  a  license  is  not  a 
sufficient  consideration  for  the  li- 
censee's agreement  to  protect  the 
same.    Kom  v.  Weir,  88  NTS  976. 

78.  Ketcham  v.  Newman,  141  N.  T. 
205.  36  NB  197,  24  LRA  102. 

79.  Ketchum  v.  Newman,  118  N.  T. 
422,  22  NB  1052. 

90.  Blanchard  v.  Savarese.  97  App. 
Dlv.  Its.  89  NTS  664  jaff  184  N.  T. 
537.  76  NB  1089]  (holding  this  to  be 
true,  although  according  to  the  appli- 
cation died  In  the  bureau  of  buildings 
the  excavation  was  to  have  been  only 
five  feet,  and  the  wall  of  the  adjoin- 
ing building  fell  before  the  prescribed 
depth  was  reachedt. 

81.    See  supra  St  46.  47. 
89.  Ind.— Bohrer  v.  Dlenhart  Har- 
ness Co.,  19  Ind.  A.  489,  49  NB  296. 


towa. — Jamison  v.  Myrtle  Lodge  Na 
355  A.  F.  &  A.  M..  139  NW  547. 

Md. — Hanrahan  v.  Baltimore,  114 
Md.  617.  80  A  812. 

Mo. — ^Burk  Bros.  Meat,  etc,  Co.  v. 
Foster,  159  Mo.  A.  537,  141  8W  442.  > 

N.  T. — ^Bloomingdale  v.  Duffy,  71 
Misc.  136,  127  NTS  1080  [aff  146  App. 
Dlv.  879,  180  NTS  1106]. 

Eng.— Peyton  v,  London,  9  B.  &  C 
726,  17  BCL  324.  109  Reprint  269; 
Walters  v.  Pfeil,  M.  &  M.  362.  22  ECL 
544. 


ral  Tlia  dmtr  of  the  ownsr  of  a 
PuilttlBtf  to  prop  It  up  if  necessary  Is 
not  inconsistent  with  the  requirement 
of  care  on  the  part  of  an  adjoining 
owner  la  the  Improvement  of  his 
property.  If  the  latter  exercleee 
reasonable  care,  and  injury  never- 
theless results,  he  Is  not  liable,  the 
loss  being  attributable  In  law  to  the 
failure  or  the  owner  to  do  further 
things  necessary  to  absolute  security. 
If,  on  the  contrary,  he  has  not  exer- 
cised such  care  he  Is  liable,  although 
the  owner  of  the  building  could  have 
prevented  the  Injury.  Walker  v. 
Strosnider.  67  W.  Va.  89,  67  NB  1087, 
21  AnnCas  1. 

83.  GUdersleeve  v.  Hammond,  109 
Mich.  431,  67  NW  519,  33  LRA  4«: 
Delaney  v.  Bowman,  82  Mo.  A.  252 
(voluntary  promise  in  notice). 

84.  Iiarson  v.  Metropolitan  St.  R- 
Co.,  110  Mo.  284,  19  BW  4K,  S3  AmSR 
439.  1«  LRA  320. 

85.  Olldersleeve  v.  Hammond,  109 
Mich.  431,  67  NW  619,  33  LRA  46, 

86.  IlL— 'Snyder  v.  Sass,  174  HI.  A. 
206. 

Ind. — Bohrer  v.  Dlenhart  HameM 
Co.,  19  Ind.  A.  489,  49  VIE  296. 
Ky. — Lapp  v.  Outtenkunst,  44  BW 
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negligence." 

Whare,  however,  the  owner  of  the  adjoining' 
building  hu  actnired  a  right  of  snppon  tbe^for 
he  ia  not  required  to  take  steps  to  protect  it  from 
injury,  although  he  may  have  notice  of  the  intended 
improvement,  but  this  is  a  duty  which  devolves 
solely  upon  the  excavator.^ 

[$50]  3.  Liability  of  Excavator— a.  Land  In 
Natnral  Condition.  Not  only  the  owner  of  .the 
laD  upon  which  the  excavation  is  made,  but  also 
one  with  whom  he  has  contracted  for  the  work " 
or  who  excavates  under  a  license  from  the  owner,'^ 
mfty  be  held  liable  for  the  resulting  damages. 

[$  61]  b.  Land  with  Bnildings  Added— (1)  In 
OoieraL  If,  in  excavating,  a  landowner,  or  others 
nnder  his  direction  and  control,  fail  to  prosecute 
the  work  skiUfolly  or  io  take  proper  care  to  avoid 
964,  19  KtIj  1960;  CovlnRton  v.  Qeyler, 


injury  .to  the  structures  on  adjoining  land,  and 
damage  is  sustained  by  the  adjoining  landowner, 
the  excavator  will  be  liable  for  all  damages  result- 
ing, both  to  the  land  and  buildings,  from  his  negli- 
gent or  wrongful  conduct  but  the  general  owner 
is  not  liable  if  the  excavating  is  not  done  on  his 
account,  or  at  his  expense,  or  under  his  orders  or 
e£Bcient  control.^  The  negligent  excavation  must 
have  heen  the  cause  of  the  injury  to  the  building  ■ 
or  no  recovery  can  be  had  thorefor.** 

A  sabseanent  purchaaer  of  land  is  not  liable  for 
an  injury  to  adjoining  land  resulting  from  the  re- 
moval of  the  soil  from  his  own  land  prior  to  th^' 
time  at  which  he  became  the  owner,  and  which  he 
did  not  anticipate,  except  to  the  extent  of  the  dam- 
ages caused  by  his  failure  to  take  steps  to.  prevent 
fmrther  injury  after  hp  became  the  owiwr.^ 


93  ky.  2^5.  19  SW  741,  14  KyL  145. 

Md. — Serlo  v.  Murphy,  99  Md.  645, 
68  A  436,  106  AmSR  31S  (holding  that 
a  lot  owner  who  Is  about  to  excavate 
his  lot,  which  la  In  proximity  to  the 
wall  of  an  adjolnlne  House,  and  who 
has  given  reasonaMe  notice  thereof 
to  the  owner  «f  the  house  to  protect 
his  property.  Is  not  liable  for  Injury 
thereto,  on  failure  of  th«  owner  to 
comply  with  the  notice,  where  the 
excavation  Is  made  with  ordinary 
care);  Bonaparte  T.  Wiseman,  89  Md. 
12    42  A  918 

Mo. — Obert  v.  Dunn,  140  Mo.  476, 
41  SW  901;  Burk  Bros.  Meat,  etc.,  Co. 
v.  Foster.  169  Mo.  A.  687.  141  SW 
442;  Carpenter  v.  Reliance  Realty  Co., 
103  Mo.  A.  480,  77  8W  1004;  Walters 
T.  Hamilton,  76  Mo.  A.  217;  Bad*  v. 
Gains,  68  Mo.  A.  689. 

Pa. — ^Dunlap  V.  Walllnffford,  1 
Pit  tab.  127. 

ta3  That  th*  walls  war*  osMkMl 
wlul*  tha  woA  of  protooUniT  them  was 
In  profrMM  will  not  render  the  exca- 
vating owner  liable  for  the  injury, 
where  h«  has  given  notice  of  his  In- 
tention to  the  owners  of  such  walls 
and  the  latter  have  employed  a  third 

geraon  to  do  the  work  of  protection, 
erio  v.  Murphy.  99  Md.  645,  6S  A  436, 
105  AmSR  316. 

[b3  ProjeetlBr  rooka^Where  one 
of  two  adjoining  landowners  has  built 
a  cellar  wall  on  the  line,  with  some 
rocks  projecting  over  It,  he,  on  notice 
that  the  other  is  about  to  excavat^  is 
bound  to  shore  up  and  protect  his 
property,  and  if  he  doea  not  do  so  he 
cannot  recover  for  the  caving  thereof, 
if  the  other  has  used  ordinary  care  In 
excavating  and  In  breaking  ofF  the 

Erojectlng  rocks.     liapp  v.  Gutten- 
unst,  44  SW  964,  19  KyL  1960. 

87.  Bohrer  v,  Dienhart  Harness  Co., 
19  Ind.  A.  489,  49  29«. 

88.  Stevenson  v.  Wallace,  S7  Oratt. 
(68  Va.)  77. 

89.  See  supra  «  36. 
ea    Green  v.  Berge,  106  Cal.  62,  38 

P  639,  46  AmSR  26  (where  it  appeared 
that  no  precaution  was  taken  for 
lateral  support  as  required  by 
statute). 

[a]    KlaMUtr   of  oontraetor  uid 

ownev. — All  who  unite  In  depriving- 
the  landowner  of  his  Interest  In  ad- 
joining land  for  the  lateral  support 
of  his  soil  are  wrongdoers,  and  a 
contractor  who  contracts  for  excavat- 
ing a  lot  without  provision  for  sup- 
porting the  land  of  the  adjoining  lot 
is  Jointly  liable  with  the  landowner 
who  causes  the  excavation  to  be  made 
for  damages  caused  by  the  falling  of 
the  soli  of  the  adjoining  owner  for 
want  of  support,  notwithstanding  the 
soil  did  not  fall  until  after  the  con- 
tract was  completed,  and  the  grading 
of  the  lot  accepted  by  the  owner  of 
the  graded  lot.  Qreen  v.  Berge,  105 
Cal.  52.  38  F  639,  46  AmSR  25. 

91.  Qllmore  v.  Driscoll,  122  Mass. 
199,  208,  23  AmR  812  (where  Gray. 

C.  J.,  said:    "The  fact  that  the  de-    _ 

fendant  was  not  the  owner  of  ad-  i  NTS  1078. 


Joining  land  affords  him  no  exemption. 
It  was  neve> considered  necessary.  In' 
an  action  of  this  kind,  to  allege  that 
the  defendant  owned  or  occupied  the 
land  on  which  the  dlf^ng  was  done 
that  Injured  the  plalntiflrs  soil.  .  .  . 
Even  an  agent  of  the  owner  of  the 
adjoining  land  would  be  liable  for 
his  own  negligence  and  positive 
wrongs;  for  his  principal  could  not 
confer  upon  him  any  authority  to 
commit  a  tort  upon  the  property  or 
the  rights  of  another.  .  .  .  And, 
upon  the  case  stated,  the  defendant 
appears  not  to  have  been  an  agent  of 
the  owner  of  the  land,  but  to  have 
removed  the  soil  therefrom  for  his 
own  benefit,  by  permission"). 

99.  Ala.— Myer  v.  Hobbs,  67  Ala. 
175.  29  AmR  719;  Moody  v.  McClel- 
land, 89  Ala.  46.  84  AmD  770. 

Cal. — Conboy  v.  Dickinson,  92  Cal. 
600,  28  P  800:  Hedatrom  v.  Union 
Trust  Co.,  7  Cal.  A.  278,  94  P  386. 

Conn. — Bradley  v.  New  York,  eta, 
R.  Co.,  21  Conn.  294.  See  also  Barnes 
v.  Waterbury,  82  Conn.  518,  74  A  902. 

111.— Qulncy  v.  Jones,  76  111.  831, 
80  AmR  248;  Kramer  v.  Northern 
Hotel  Co^86  111.  A-  264  [aff  185  HI. 
612,  67  NB  8471;  Noceto  v.  Weill,  166 
111.  A.  162. 

Xnd. — Schmoe  Cotton,  167  Ind. 
884,  79  184;  Moellering  v.  Bvans, 
121  Ind.  196,  32  NE  989.  f  LRA  449; 
Bohrer  v.  Znenhart  Harness  Co.;  19 
Ind.  A.  489.  49  NE  298;  Block  v.  Haael- 
tine,  8  Ind.  A.  491.  29  NH  987. 

Iowa. — Jamison  v.  Myrtle  Iiodge 
No.  856  A.  P.  A  A.  M.,  139  NW  647. 

Ky.— Krlsh  v.  Ford,  48  SW  287,  19 
Kyi,  1167:  Watson  Lodge  No.  32  I.  O. 
O.  F.  V,  Drake,  29  SW  632,  16  KyL 
669 ;  iiOuIsvlUe,  etc.,  R.  Co.  v.  Bonhayo, 
94  Ky.  67,  21  SW  526,  14  KyL  787; 
Onell  V.  Harklns,  8  Bush  660;  Shrleve 
v.  Stokes,  8  B.  Mon.  463,  48  AmD  401. 

Md, — Hanrahan  v.  Baltimore,  114 
Md.  517,  8  A  312;  Serlo  v.  Murphy, 
99  Md.  546,  58  A  435,  105  AmSR  316; 
Bonaparte  v,  Wiseman,  89  Md.  12,  42 
A  918;  Shafer  v.  Wilson,  44  Md.  268; 
Baltimore,  etc.,  R.  Co.  v.  Reaney,  42 
Md.  117. 

Mass. — Cabot  v.  Kingman,  166  Mass. 
408.  44  NE  344,  33  LRA  46;  Gtlmore 
v.  brlscoU,  122  Mass.  199,  23  AmR 
812. 

Mich. — Gildersleeve  V.  Hammond, 
109  Mich.  431,  67  NW  619,  88  LRA  46. 

Minn. — Rau  v.  Minnesota  Valley  R. 
Co.,  13  Minn.  442. 

Mo. — Larson  v.  Metropolitan  St.  R. 
Co.,  110  Mo.  234.  19  SW  416.  38  AmSR 
4S9  and  note,  16  LRA  330;  Charless  v. 
Rankin,  22  Mo.  566,  66  AmD  642; 
Gates  v.  Fulkerson,  129  Mo.  A.  620, 
107  SW  1032;  Walters  v.  Hamilton, 
76  Mo.  A.  287. 

N.  J.— Schults  V.  Byers,  63  N.  J.  L. 
442,  22  A  614.  26  AmSR  435,  13  LRA 
569. 

N.  Y.— White  V.  Tebo,  43  App.  DIv. 
418,  60  NYS  231  [rev  on  other  grounds 
168  N.  Y.  149,  61  NE  891];  Peo.  v. 
Canal  Bd.,  2  Thomps.  &  C.  276: 
Denken  v.  Canavan,  17  Misc.  892,  89 


Oh. — Cincinnati,  -etc.  Inclined  Plane 
R.  Co.  V.  Pftiu,  8  Oh.  Dec.  (Reprint) 
691,  9  ClncLBuI  200;  Taylor  v.  Day, 
9  OhS&CP  486,  6  OhNP  447. 

Or. — ^Weiaa  Kohlhagen,  68  Or.  114, 
113  P  46. 

Pa. — Matulsv  V.  Philadelphia,  eta. 
Coal,  etc.,  Co»  201  Pa.  70,  60  A  823: 
Wltherow  v.  Tannehlll.  194  Pa.  21.  44 
A  1088 :  Spohn  v.  Dives,  174  Pa.  47^ 
34  A  192;  Dunlap  v.  Walllngtord.  1 
Plttsb.  127. 

S.  C— Bailey  v.  Gray.  63  8.  C.  508, 
81  SE  364. 

S.  D. — ^Hannicker  v.  Lepper,  20  S.  D. 
871,  107  NW  202,  129  AmSR  988,  C 
LRANS  243;  Ulrlck  v.  Dakota  L.  ft  T. 
Co.,  8  S.  D.  44,  61  NW  1023  [den  reh  8 
S.  D.  286,  49  NW  1064]. 

Va. — Tunstall  v.  Chrfstlan,  80  Va.  1, 
66  AmR  681;  Stevenson  v.  Wallace, 

27  Qratt.  (68  Va.)  77. 

Eng. — Dodd  V.  Holme,  1  A  &  E. 
493,  28  -ECL  240,  110  Reprint  1296; 
Walters  v.  Pfell,  M.  &  M.  362,  22  ECL 
644. 

[a]    XnatanoM    of  llablUtr^d) 

Disregard  of  the  advice  of  skilled 
workmen  employed  (Hammond  v. 
Schia,  100  N.  C.  161,  6  SE  763);  (8) 
excavating  for  railroad  purposes  so 
deep  and  so  near  a  building  as  to 
weaken  the  foundation  (Bradley  v. 
New  York,  etc.,  R.  Co.,  21  Conn.  .294> ; 
(8)  excavating  to  a  great  depth,  begin- 
ning but  a  few  feet  from  the  boundary 
line  (Conboy  v.  Dickinson,  92  Cal.  600, 

28  P  809);  (4)  failure  to  remove  earth 
in  sections  (Larson  v.  Metropolitan 
St.  R.  Co..  110  Ho.  284.  19  SW  418,  88 
AmSR  439.  16  LRA  380). 

98.  Earle  v.  Halt,  2  Mete  (Mass.) 
853  (holding  that  where  A  agreed  to 
convey  land  to  B,  and  B  agreed  to 
build  a  house  thereon,  and  pay  for 
the  land,  and,  while  the  agreement 
was  In  force,  B,  In  preparing  to  build 
the  house  on  his  own  sole  accM)unt,  by 
workmen  employed  by  himself  alone, 
undermined  the  wall  of  the  adjoining 
house  of  C,  whereby  It  was  injured,  A 
was  not  answerable  for  this  Injury,  al- 
though the  title  to  said  land  remained 
In  him  at  the  time  the  injury  was 
committed). 

94.  Bohrer  v.  Dienhart  Harness 
Co.,  19  Ind.  A.  489,  49  NE  296;  Cov- 
ington v.  Geyler,  93  Ky.  276.  19  SW 
741,  14  KyL  145;  Gates  v.  Fulkerson, 
129  Mo.  A.  680,  107  SW  1032. 

[al  The  mere  faot  that  the  ad- 
jaosnt  bnlldins-  srUTers  Injury  la,  not 
sufficient  to  snow  negligence  on  the 
part  of  the  excavator,  for  the  injury 
may  have  been  the  result  of  defects 
In  the  building.  Schults  v.  Byers,  68 
N.  J.  L.  442.  22  A  614,  28  AmSR  486, 
IS  LRA  669.  _ 

95.  Cavanaugn  Thornton,  11 
KyL  868. 

[a]  SlTcrtliig  water  Into  esoava- 
tlon. — In  Bohrer  v.  Dienhart  Harness 
Co..  19  Ind.  A.  489,  49  NE  296,  the 
excavation  was  made  with  due  care, 
but,  owing  to  the  obstruction  of  the 
street  gutter  by  building  material, 
water  found  Its  way  Into  the  excava- 
tion and  caused  the  collapse  of  a  wall 
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62)  (2)  Under  Agreement  to  Protect.  If  the 
ezeavating  owner  agrees  with  the  owner  of  the  ad- 
joining land  to  protect  the  building  thereon  against 
ibe  effects  of  the  excavation,  he  is  liable  for  in- 
juries caused  by  his  fitilure  to  use  reasonable  skill 
and  care  in  the  performance  of  his  undertaking;** 
and  in  such  a  case  l^ie  ^eavator  is  estopped  to 
■deny  liability  for  his  negligence,  although  his  prom- 
"  iso  was  without  consideration." 

H  53]  (3)  For  Acts  or  OmissionB  of  Oontrae- 
•tor.  Where  the  owner  of  the  land  upon  which  an 
excavation  is  Diligently  and  carelessly  done  by  a 
eontraetbr  eontrote  and  directs  it,*"  or  where  the  in- 
jury results  as  a  necessary  consequence  of  the  work/ 
th^  owner  will  be  liable,  even  though  the  con- 
tractor undertook  to  protect  adjoining  buildings 
under  a  contract  requiring  such  undert^ing.^  But 
the '  contractor  alone,  and  not  the  owner,  is  liable 
for  injuries  due  to  his  negligent  or  wanton  acts 
no.t  necessarily  incident  to  the  plan  or  contract  for 
the  work." 

Under  the  statutory  provisions  imposing  a  lia- 
bility npon  the  excavating  owner,  if  the  excavation 
ezeeeds  a  prescribed  depth,*  such  owner  is  liable 


on  adjoining  land,  and  It  was  beld 
tliat,  mlthouvh  th«  owner  ot  the  land 
on  which  the  excavation  was  made 
did  not  obstruct  the  ratter,  yet,  as  he 
mibMQUently  acquired  and  had  at  the 
time  of  the  Injury  the  ownership, 
poasesBlon,  and  control  of  the  oh- 
Btructlng  material,  be  was  liable  for 
the  damage. 

ee.  Ala. — ParHer  v.  Hodgson,  172 
Ala.  632,  65  S  818. 

111. — ^Kramer  v.  Northern^  Hotel  Co., 
185  IlL  612,  67  KB  847  [aff  85  III.  A. 
2641. 

Ky. — Covington  t.  aeyler,  93  Ky. 
276,  19  SW  741.  14  KyL  145. 

Mo. — Delaney  v.  Bowman,  82  Mo.  A. 
252  (ordinary  care  required) ;  Walters 
v.  Hamilton,  76  Mo.  A.  23i: 

Pa. — Cooper  v.  Altoona  Concrete 
Constr.,  etc.,  Co.,  281  Pa.  557,  80  A 
1047;  Malone  v.  Pierce,  231  Pa.  634, 
80  A  fi7». 

Tex. — Rowland  v.  Mnrphy,  86  Tex. 
634,  1  SW  668. 

[a]  Sight  to  «nt«r  adjoining  land. 
— An  arrangement  or  understanding 
that  the  excavating  owner  shall  un- 
derpin the  building  of  the  adjoining 
owner  will  be  construed  as  a  license 
to  go  upon  the  land  of  the  latter,  but 
not  to  remove  soli  from  beneath  the 
foundation  of  the  building.  Walters 
V.  Hamilton,  76  Ho.  A.  237. 

Cb]  Attwmpt  to  proteot  wlthont 
aoaoa,.-— If  one  who  has  failed  to 
give  notice  attempts  to  protect  an 
adjoining  wall,  he  will  be  liable  for 
his  negligence  In  that  endeavor.  Dun- 
v.  Wallingford,  1  Plttsb.  (Pa.) 

Co]  Wliar*  oBc  of  two  adjolnlaf 
Inaornvmn  uidertakM,  for  oonpensa- 
tioa  fMn  tha  olSier,  to  remove  the 
Varta  of  an  existing  wall  projecting 
over  the  line,  he  Is  responsible  for 
Injury  to  the  wall  arising  from  his 
failure  to  protect  It  therefrom,  as 
'persons  of  ordinary  care,  skill,  and 
prudence  would  have  done  under  the 
same  circumstances.  Lapp  v.  Qutten- 
kunht,  44  SW  964,  19  KyL  1960. 

97.  I>elaney  v.  Bowman,  62  Mo.  A. 
252;  Walters  v.  Hamilton,  76  Mo.  A. 
237  (holding  that  where  one  Joint 
owner  about  to  excavate  arranges 
with  the  other  to  protect  the  building 
of  the  latter,  who  relies  thereon,  the 
excavator  Is  estopped  to  deny  liability 
for  the  Injuries  resulting  from  his 
negligence  In  the  performance  of  his 
promise,  although  It  was  without  con- 
sideration, and  the  alleged  negligence 
Is  properly  submitted  to  the  Jury;  and 
the  fact  that  the  building  extended 
on  the  excavator's  side  of  the  line 
would  not  relieve  him  from  the  duty 
of  ordinary  care). 


.  SB.  See  generally  Master  and  Serv- 
ant [26  Cyc  1S46]. 

•9.  Harrison  v.  Kiser,  79  Ga.  S88, 
4  9E  320;  Watson  Ijodge  No.  32  v. 
Drake,  29  SW  632,  16  KyL.  669. 

[a]  Bpedtlcatloas  nunlaiMd  tar 
0WB«r< — Where  Injunr  results  to  ad- 
joining premises  while  a  contractor  Is 
performing  the  work  of  excavation 
and  constructing  a  wall  according  to 
plans  furnished  him  by  the  owner, 
the  owner  Is  liable  for  the  Injury. 
Hedstrom  v.  Union  .Trust  Co.,  7  Cal. 
A.  278,  94  F  386. 

1.  Orr  v.  Dayton,  eta,  Tract.  Co., 
178  tnd.  40,  96  NE  462. 

a.    Bower  v.  Peate,  1  Q.  B.  D.  321. 

3.  Korn  v.  Weir,  88  NTS  976;  Lay- 
cock  V.  Parker,  103  Wis.  161,  79  NW 
327  (holding  also  that  the  contractor's 
liability  Is  to  the  injured  party  only, 
and  that  as  between  the  excavating 
owner  and  the  person  with  whom  he 
contracted  to  do  the  work  the  former 
cannot  assert,  against  the  latter, 
claims  of  adjoining  owners  for  In- 
juries sustained  by  the  removal  of 
lateral  support  which  have  not  been 
paid,  nor  attempted  to  be  collected). 

[a]  An  owner  who  oontraots  for 
th*  ereotloB  of  a  bttUdlng  not  In  itself 
dangeroiiBi  and  furnishes  the  con- 
tractor with .  plans  which,  while  not 
in  all  matters  speclflc,  cannot  mislead 
the  contractor.  Is  not  liable  for  an 
Injury  to  an  adjoining  building  by 
the  falling  of  a  wall,  due  to  the  failure 
of  the  contractor  to  follow  the  fair 
meaning  of  the  specifications.  Neu- 
mann V.  Oreenleaf  Real  Est  Co.,  78 
Mo.  A.  326. 

4.  See  supra  t  46. 

6.  Rosenstock  v.  Xaus,  140  App. 
Dlv.  467,  125  NTS  361  [afC  67  Misc. 
251,  122  NTS  5261. 

Sa]  In  Vew  Toik  under  building 
e  t  22,  where  a  landowner  directs 
either  his  servants,  agents,  or  an  In- 
dependent contractor  to  make  an  ex- 
cavation, such  owner  ia  the  "person 
causing  it  to  be  made,"  and  if  the 
excavation  exceeds  the  ten-foot  depth, 
and  Injures  the  buildings  of  an  ad- 
Joining  owner.  It  Is  no  defense  that 
the  work  was  done  by  an  Indepen- 
dent contractor,  without  Interference 
by  the  owner  of  the  land  on  which  It 
was  being  made.  Dorrlty  v.  Rapp,  72 
N.  Y,  307;  Rosenstock  v.  Laue,  140 
App.  Dlv.  467.  125  NTS  361  taft  67 
mTsc.  251,  122  NTS  6251:  Blooming- 
dale  V.  Durry,  71  Misc.  136,  127  NTS 
1080  taff  146  App.  Dlv.  879,  130  NTS 
11061. 

[bj  In  PeamsylvaBla  the  act  of 
May  6,  1899  (F.  L.  193)  B  24,  regulat- 
ing the  construction  ox  buildings  and 
party  walls  in  cities  of  the  first  cdass, 


notwithstanding  the  work  is  done  by  an  indepen- 
*dent  contractor  without  any  interference  from  him.' 

54]  c  Defensee— (1)  In  (General  The  fact 
that  injury  would  not  have  occuired  but  for  the 
acts  of  persons  other  than  plaintiff  in  erecting 
buildings  upon  their  own  land  is  no  defense;*  nor 
is  it  a  good  defense  that  defendant  purchased  a 
strip  of  land  on  which  the  injured  wall  stood,  under 
an. agreement  that  it  should  thereafter  be  a  party 
wall,'  or  that  the  building  injured  was  used  for 
manufacturing  purposes,  involving  the  running  of 
machinery  therein/  or  that  the  subsidence  of  the 
land  was  due  to  an  excavation  under  a  public  street 
which  tapped  subterrane&n  waters,  the  withdrawal 
of  which  caused  the  subsidenee.* 

[$  55]  (2)  Oonsent.  Consent  to  the  injury  com- 
plained of  will  bar  a  Teeovery."*  But  &  tenant  is 
not  barred  from  recovering  damages  by  reason  of 
his  landlord's  failure  to  object  or  interfere  with 
negligent  excavating  on  adjoining  property^" 

[f  66]  (3)  Oontrilratory  Negligence.  There  can 
be  no  recovery  for  the  injury  if  the  damage  would 
not  have  resulted  hot  for  the  negligent  acts  of  the 
adjoining  owner.*'   But  the  fdct  that  the 

applies  to  owners,  and  does  not  ren- 
der contractors  liable  for  damages 
to  adjoining  premises  resulting  from 
the  erection  of  a  building.  Lisnnig  v. 
Doui^erty,  46  Pa.  Super.  IftS. 

9.  Foley  V.  Wyeth,  I  Allen  <Uasa> 
131,  79  AmD  7T1. 

7.  Payne- V.  Moore,  81  Ind.  A.  860, 
66  NE  483,  67  NE  1006  (holding  that 
wher6  the  wall  of  a  building  stood 
on  the  edge  of  an  adjoining  lot,  a  pur- 
chase of  a  strip  of  land  by  the  ad- 
joining property  owner  from  the 
owner  of  the  building,  on  which  tlie 
wall  stood,  under  an  agreement  that 
the  wall  should  thereafter  be  a  party 
wall,  did 'not  relieve  such  adjoining 
owner  from  liability  for  injuries  re- 
sulting from  the  falling  of  the  wall 
by  his  negligent  excavation  on  such 
adjoining  Tot). 

8.  Walker  v.  Strosnlder,  67  W.  Va. 
39,  67  SB  1087,  21  AnnCas  1. 

9.  Famandls  v.  Great  Northern  R. 
Co..  41  Wash.  486,  84  P  18,  111  AmSR 
1027,  6  LRAN3  1086. 

10;  Covington  v.  Oeyler,  9Z  Ky.  276, 
19  SW  741.  14  KyL  145. 


[a1  An  owner  who  not  only  knows 
of  wast  Is  being  don*  by  an  adjoining 
owner,  but  tacitly,  If  not  expressly, 
assents  to  it,  may  be  estopped  from 
claiming  even  nominal  damages. 
Sharpless  v.  Boldt,  218  Pa.  372.  67  A 
662. 

11.  Payne'  v.  Moore,  31  Ind.  A.  360, 
66  NE  483,  6?  NE  1006  (holding  that 
where  an  adjoining  property  owner 
purchases  the  right  to  use  a  wall  of 
a  building  as  a  party  wall  a  \enant  of 
the  building  with  knowledge  of  such 
owner's  rights  fs  not  barred  from  re- 
covering damages  sustained  by  the 
falling  of  the  wall  by  the  owner's  neg- 
ligence In  excavating  on  an  adjoining 
lot  by  reason  of  his  landlord's  failure 
to  object  or  Interfera  with  such 
excavation). 

xa.  Kramer  v.  Northern  Hotel  Co.. 
18S  HI.  612,  67  NE  847;  Fullan  v.  Stall- 
man.  70  N.  J.  I*  10.  66  A  11«. 

SL]  Where  plalntu  matexlallj  eoa- 
ate*  to  the  Injuir  (1)  which  re- 
sults to  his  land,  and  the  resulting 
damage  from  his  acts  and  those  of 
defendant  are  Impossible  of  appor- 
tionment, he  Is  entitled  to  recover 
nothing.  Johnston  v.  Hyre,  S3  Kan. 
38,  109  P  1076.  (2),  Thus  where  his 
act  In  dlgglilg  on  his  own  land  tends 
to  deprive  it  of  Its  cohesive  force  and 
contribute  to  its  fall  on  Its  being  de- 
prived of  lateral  support  by  defend- 
ant's excavations  on  his  land,  tie  Is 
not  entitled  to  recover  of  defendant 
for  the  damage  so  caused.  Oillles  v. 
-  -  -        Dlv.  161.  89  NTS 

SBl. 
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ovner  of  a  building  saw  the  danger  thereto  and 
failed  to  protect  his  property  against  it  is  not  suf- 
ficient to  charge  him  vith  contributor;  n^ligence, 
especially  where  he  was  assured  by  the  party  exca- 
vating that  he  would  protect  the  boilding.^' 

57]  (4)  Defect  In  Building.  The  fact  that 
the  building  injured  was  in  such -a  condition  that 
its  fall  could  not  have  been  avoided  by  timely  pre- 
(»ution,^^  or  was  so  infirm  that  it  could  have  stood 
but  for  a  few  mouths  in  any  event,^  will  not  of  itself 
relieve  the  excavating  owner  from  liability  for  his 
n^Iigence  or  un^UfuInesa  in  exbavating  on  his  own 
premisesj  but  these,  facts  may  be  conBideied  upon  the 
question  of  whether  there  was  negligence  or  not,  and 
in  mitigation  of  damages  if  the  verdict  be  Against 
defendant."  Where,  however,  the  building  was  bo. 
poorly  constructed  or  so  out  of  repair  that  it  oould 
not  stand  ^e  reasonable  improvement  of  an  adja- 
crait  lot;  and  falls,  or  is  injured  by  reason  of  such 
improvement  conducted  with  due  care  and  skill,  the 
loss  is  dy^nn""'  absque  injuria,*^  except  under  the 
statutory  provuiona  imposing  an  absolute  liability 
und»  certain  conditions." 

[%  68]  4.  Action  for  DamagM"— a.  Who  Hay 
Sue.  The  remedy  for  ixgnry  and  dam^ies  resulting 
fnnn  the  negtigenoe  or  wrmigfal  aet  of  an  adjoin- 
ing owner  in  removing  lateral  support  is  not  eon- 
fined  to  the  owner  of  the  injured  land  and  build- 


ings, but  his  tenant  or  lessee  has  ancfa  an  interest  as 
will  entitle  him  to  sue  for  damages  sustained,'^ 
even  against  his  landlord  who  has  excavated  on  ad- 
joining Und.^ 

[$69]  b.  FleadJng — Oomplaint  or  Dedaratlm — 
(1)  la  OeneraL"  In .  an  action  for  injuries  to  a 
wall  or  building  caused  by  n^ligent  or  unskillful 
excavating  on  adjoining  property,  plaintiff  should 
specifically  allege  facts  showing  his  right  to  lat- 
eral support  for  his  building  £rom  such  adjoining 
property,^  or  showing  negl^ence  on  the  part  of 
defendant  which  caused  the  injury.^ 

But  in  ui  action  for  injuries  to  lud  witiumt 
buildinge  or  stiuctures  thereon,  n^ligoice  on  the 
part  of  the  excavating  landowner  need  not  be  al- 
leged» 

[i  60]  <2)  AllegijK  Want  of  Notice.  A  com- 
plaint good  in  other  respeeta  is  not  roidered  de- 
fective by  a  failure  to  aUefe  that  plaintiff  had  no 
notice  of  the  intention  to  excavate.*"  t 

[(  61]  (S)  AHeglnff  BeuoTaL  The  complaint  or 
declaration  ^ould  allege  that  defendant  removed 
the  lateral  support." 

[$  62]  (4)  ADflging  Special  Damagei.  To  an- 
thorize  a  recovery  therefor  in  addition  to  a  recovery 
fbr  injury  to  the  land,  the  ^wcial  damafea  snetained 
must  be  specifically  dleged." 

[$  63]   c.  iBsnes,  Proof,  and  Variance.  Questions 


13.  GllderBleeve  v.  Hammond,  lOS 
Kloh.  431,  «7  NW  619.  SS  LAA  46. 

14.  Stevenson  v.  Wallace,  tt  Qratt. 
(68  Va.)  77. 

10.  Shafer  v.  WUson,  44  Md.  268; 
Dodd  V.  Holme,  1  A.  &  E.  49S,  28  EX^Ii 
240,  110  Reprint  1296.  . 

[a]  "Am  tb»  condlUOB  of  th*  1b- 
jwM  IniUdlnff  often  Injeota  other 

Jowttona  Into  oaeee  of  tUs  Uiid  and 
!  relied  upon  here  as  matter  of  de- 
fense, we  observe  that  defectiveness 
or  weakness  In  It  does  not  Justify 
negllgrence  or  recklwg  conduct  on  the 
part  of  the  adjotnlnv  owner,  fn  alter- 
ing the  condition  of  his  property,  or 
excaae  him  from  liability  for  Injury 
occasioned  thereby.  He  Is  soverned 
by  the  condition  of  the  bulldms  as  he 
flnds  it,  and  must  conduct  his  opera- 
tions accordinKly.  for  these  conditions 
have  been  previously  and  rightfully 
made.  To  hold  otherwise  would  give 
one  adjacent  owner  the  power  to  de- 
termine what  sort  of  a  building  his 
neighbor  should  erect  or  in  what  state 
of  repair  he  should  keep  It  Defects 
in  the  building  may  b^  such  as  to  con- 
tribute to  its  injury  In  case  of  the 
removal  of  the  adjacent  earth,  but  the 
act  of  constructing  it  in  an  unskilful 
manner,  or  alliDwing  it  to  become  de- 
fective, would  not  be  the  proximate 
cause  of  the  Injury,  If  It  could  be 
deemed  neffllgenea.  There  would  be 
two  causes  oclnjury  In  bucAi  case,  but 
the  negllcence  of  the  excavator,  in 
fallinK  to  take  reasonable  precaution 
for  the  safety  of  the  building,  how- 
ever defective  It  might  be,  would  be 
the  last  cause  of  injury,  the  nearest 
In  time,  and,  therefore,  the  proximate 
cause.  Defectiveness  of  the  Injured 
building  may  mitigate  the  damages 
but  it  does  hot  bar  an  action  for  the 
injury."  Per  PofCenbarger,  J.,  In 
Walker  v.  Htrosnlder,  67  W.  Va.  89, 
60,  67  SB  1087,  1096,  21  AnnCas  I. 

16.  See  Infra  S  72. 

17.  Shafer  v.  Wilson,  44  Md.  268; 
Spohn  V.  Dives,  174  Pa.  474,  84  A 
1#2. 

aawnam  absgme  iaJaTla  see  Ac- 
tions If  66-^4. 

18.  Cohen  v.  Simmons,  21  NTS  886 
[aff  142  N.  T.  671,  ^7  NB  5711  (holding 
that  under  Laws  [1882]  c  410  |  474, 
the  faots  that  the  building  was  de- 
fective before  defendant'  began  to 
excavate  and  that  these  defects  be- 
came snlarged  whNe  he  was,  without 
necUceno^  endeavorlns  to  suhk^  the 


ig,  are  no  defense  t3  an  action 
a  mjury}.   See  also  supra  S  46. 

'  '  i  ot  aotton  see 
[26  Cyc  1141]. 


buUdini 
for  the 

19.    Aoontal  of  right 

lilraitatlons  of  Actions 

aO.  Ga.— Bass  v.  West,  110  Oa.  698, 
36  SB  244. 

Ind.-~Payne  v.  Moore,  81  Ind,  A. 
360,  66  NB  483,  67  NB  1006. 

N.  T. — Austin  V.  Hudson  River  R. 
Co„  25  N.  Y.  334. 

Tex. — Simon  v.  Nance,  46  Tex.  Civ. 
A.  480,  484,  100  SW  1038  [clt  Cyc]. 

W.  Va. — ^Walker  v.  Strosnlder,  67 
W.  Va.  80.  64,  67  SB  1087,  21  AnnCas 


1  [clt  Cyc]. 
Ont.— : 


.. — McCann  v.  Clhlaholm.  2  Ont. 
606.  See  also  Backus  v.  Smith,  S  Ont. 
A.  841. 

[a]    The  ownez  of  a  leasehold  has 

such  an  Interest  In  the  premises  as 
entitles  him  to  maintain  an  action  for 
damages  against  one  who  violates  a 


statute  which  prdvldes  that  any  per 

Ibe( 

Cohen  v.  Simmons,  21  NTS  886 


excavating  beyond  a  prescribed 
depth  shall  protect  his  neighbor's  wall. 


142  N.  T.  671,  37  NB  571]. 

[b]    A  teuaat  of  a  sukle  floor  or 

room  of  a  buildlnff  deprived  of  his 
right  of  occupancy  and  sustaining 
loss  of  personal  property  mar  sue 
for  at  least  nominal  damaaes  In  re- 
spect to  the  tenancy,  and  for  conse- 
quential damages  In  respect  to  the 
personal  property  Injured.  Walker  v. 
Strosnlder,  67  W.  Va.  88,  64,  67  SB 
lOil.  21  AnnCas  1  [dt  Cycl. 

n.  Stevens  v.  Brown.  lilXL  A.  178. 
See  also  Payne  v.  Moore,  81  Ind.  A. 
860,  66  NB  483,  67  NB  lOQS  (excavator 
and  consenting  landlord  Joined). 

aa.   See  generally  Pleading  [31  Cyc 

38.  Walker  v.  Strosnlder,  67  W. 
Va.  3»,  67  SB  1087.  21  AnnCas  1: 
Wyatt  V.  Harrison,  8  R  A  Ad.  871,  28 
B(!Li  380,  110  Reprint  820.  But  see 
Blbby  V.  Carter,  4  H.  &  N.  1E3  (hold- 
ing that  allegations  that  defendant 
wrongfully  excavated  on  adjoining 
land  without  protecting  plaintiff's 
buildings,  whereby,  being  deprived  of 
support,  they  sank,  etc.,  states  a  cause 
of  action,  although  there  is  no  allega- 
tion of  a  right  to  support  or  that 
defendant  was  the  owner  of  the  ad- 
joining premises,  for  he  will  be  taken 
to  have  been  a  stranger  and  a  wrong- 
doer). 

[a]   CManlalat  aenwrabie^Where 

a  complaint  for  damages  sustained  by 
the  falUnc  of  a  wtOl  of  a  bulMlnff 


caused  by  excavation  on  an  adjoining 
lot  alleges  that  the  building  was 
located  on  the  edge  of  such  adjoin- 
ing loL  but  falls  to  allege'  that  the 
wall  which  fell  was  a  party  wall  or 
that  the  building  had  stood  in  such 
location  for  twenty  years,  the  com- 
plaint Is  demurrable  for  failing  to 
show  the  existence  of  an  easement 
for  support  in  the  adjoining  lot. 
Payne  v.  Moore,  81  Ind,  A.  460,  66 
NB  483,  67  NB  1005. 

S4.  Bailey  v.  Gray,  68  8.  C.  603. 
31  SB  364  (holding  that  an  action 
cannot  be  maintained  against  an  ad- 
joining landowner  for  injuries  re- 
sulting from  an  excavation  tor  the 
erection  of  a  building  without  allega- 
tions of  negligence). 

[a]  Sttffloleat  deolaratlea.— A  dec- 
laration which  sets  forth  the  relation 
of  the  adjoining  owners,  the  Interest 
of  plaintiff,  the  acts  done  by  defend- 
ant, and  charges  that  they  were  done 
by  himself,  agents,  employees,  and 
servants,  injuriously,  wrongfully, 
carelessly,  and  negligently,  etc.,  to  the 
injury  of  plalntlfrs  property.  Is  suffl- 
olenL  Walker  v.  Strosnlder,  67  W. 
Va.  89,  67  SB  1087,  21  AnnCas  1. 

n>]  AHegatiou  of  wiUfUaeeo  aad 
malSoe  are  not  necessary  In  a  declara- 
tion for  negligence  in  permitting  an 
excavation  upon  adjoining  premises  to 
remain  for  a  long  space  of  time  to 
the  Injury  of  plaintiffs  property. 
Garvy  v.  Coughlan,  92  lU.  A.  S82. 

06.   Schmoe  v.  Cotton.  167  Ind.  864, 

79  NB  184  (holding  that  a  complaint 
alleging  that  defendant  owned  lands 
contiguous  to  those  of  plaintiff,  that 
defendant  excavated  his  land  up  to 
the  line  between  their  lands,  and  that 
because  thereof  plaintiffs  lands  fell 
In  causing  her  damage,  is  sufHclent). 

36.  Block  V.  Haseltine.  8  Ind.  A. 
491,  29  NB  937. 

37.  Secongost  v.  Missouri  Pac.  R. 
Co.,  63  Uo.  A.  369^  (holding  that  an 
allegation  in  substance  that  defend- 
ant, a  railroad  cK>riK>ration,  conducted 
its  business  In  a  cut  adjoining  plain- 
titrs  land  without  erecting  a  retaining 
wall,  is  insumcient):  Walker  v.  Stro- 
snlder, 67  W.  Va.  lO,  67  SB  1087,  21 
AnnC^is  1.  _  ^ 

88.    Stimmel  v.  Brown,  12  Del.  219. 

80  A  996;  Hanrahan  v.  Baltimore,  114 
Md.  617.  530,  80  A  312  Celt  Cyel. 

[a]  OonmlalBt  aot  fatallr  Aefecn 
tlva  tor  falling  to  alleae  the  value  of 
the  land  before  and^tuCter  the  tejurr 
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^ '•'■■'^  It  is  incumbent 


«vr  for  injury  to 
I-  Uirf  »  MttSrAc-^  to  the  injury 

STTU  •**  is  icfumbent  on  him 

Jla-d  the  injury," 
r'»-"»  ^-plovees  were  care- 

-J  ih«i  '■^      '     '  ;  -  V  '-rk  of  excavating." 

'     ^       t  M  lateral  snpport 
lot,  ifl  upon  the 
^.-..r      sueh  rights 
eir     '''.-^-.w^ti— i»)  In  GeneraL  The 
^mi»f^J^Vln\dtiou  hy  a  land- 
l»  -^^-^^   damages  sua- 


^  PrescrvatiolL   Evidence  of 


the  cost  of  preserving  adjoining  property  i»  ii-i^>- 
Bible  to  show  whether  or  not  the  damage  aoold  ta-< 
been  repaired  and  the  adjoining  property  pcesovf^i 
at  a  reasonable  cost." 

68]  (c)  Custom  in  HaUng  Ezcwvatioitt.  T  <: 
the  purpose  of  determining  the  question  of  q^.-!  - 
gence  the  usual  custom  of  making  excavations  ly 
skilled  persons  nn^er  like  eircumstanees  may  'r 
shown,"^  unless  no  omisBion  of  dnty  in  that  resj-'.* 
is  charged.** 

[f  69]  (d)  Sabsaqnttttt  Value  of  I*aiid.  Whenri: 
becomes  necessary  and  proper  to  show  the  dimk.- 
tlon  in  the  value  of  the  land  caused  by  the  allfc  : 
wrongful  acts  of  defendant,  evidence  of  its  nuri--' 
value  sabseqnent  to  the  time  of  the  injury  is  ik: 
prejudicial  where  it  appears  that  there  has  brr- 
no  change  in  the  market  value  ;^  but  in  an  aetioo  :-> 
recover  damages  for  injuries  to  land,  evidence 
the  depreciation  in  the  market  value  of  the  In-: 
as  a  whole,  including  the  buildings,  is  not  udmn- 
sible." 

H  70]  (4)  Weigbt  and  Snfltdener.  The  wei-nii 
and  sufficiency  of  the  evidence  is  governed  by  t\t 
rules  applicable  to  the  weight  and  sufficiency  of  xU 
evidence  in  civil  actions  gener^y."  Evidence  tYr 
the  excavation  was  without  notice  to  or  know1(4:.-e 


.•"Ji^w^J^v;  will'-" 

Wffl*  »^of  'iofen.i- 
under  liHe  '  ir- 

..  -*  "^tfv.  '',f>  was  entitled  to 
i"-'-  ^  fn  »"     V     "Windsor,  1 

"'ilifUil  ion  on  the 
Sit  dofemiiint,  con- 
2og«ly  Intending:,  to 


--**T^no   ""l^p  charge  that 
dutv  to  ex.Mvate 


pliilntiff,  (hiK  up 
oils  lot  wht^Ti'hv 
oT  pliunurf's 
"fvldi  rifi'  of  ncKli- 
Hfl\-ii(l.-mt  will 

■^■rrt't''".  1'"' 

iinmatfiial,  ;ih 
"  I,  o'll  as  .siirplusnK'', 
,  tv  li'I't  a  KOfiii  c.-msH 
■;i,l.,„    V-    Hollan.].  17 

ri'iiiplaint  rhartr- 
;ii  tuifltlinK  I'V  an 
*.v  defendant  on  tl^-i 
Win  not  aiithoriz*'  ;i. 
heorv  thltt  tht?  liiiiM- 
>f  n<'i.-!i(,"  tir.-  In  PK- 
Itn  foijiidril  l<<n  iindr-r 
I  ntalntin.  Novotnv 
A  tot.  »*  NW  7ri 
Ml.  140  Mo.  m.  1 1 

-  eoart  win 
an 
(to- 


tlon  wall  of  an  adjoining  faoUdlnc', 
the  earth  under  such  foundation  will 
naturally  crack  and  crumble  away 
from  the  foundation  thus  exposed  un- 
less the  building  Is  properly  under- 
pinned). 

JnOlolal  notlo*  BrvMraUy  see  Elvi- 
dence  fl<  Cye  849T. 

31.  Bee  senerally  Evidence  IIS  Cyc 
9261. 

S3.    Busby  T.  HolthauB,  46  Mo.  191. 

33.  '  Ward  V.  Andrews,  3  Mo.  A.  275. 

34.  Ward  v.  Andrews!  3  Mo.  A.  275. 
See  also  McMullen  v.  union  Drawn 
Steel  Co.,  47  Pa.  Super.  570. 

35.  Ceffarelli  t.  Landino,  82  Conn. 
126,  72  A  664  (holding  that  in  an  ac- 
tion by  a  contractor  to  recover  for 
labor  and  materials  expended  In  sup- 
porting and  protecting  defendant's 
building  from  Injury  by  the  removal 
of  the  lateral  support  from  hia  lot 
In  excavating  on  an  adjoining  lot, 
the  burden  Is  on  defendant  to  prove 
a  prescriptive  right  to  the  lateral 
support  lor  such  wall  or  building 
from  the  adjoining  lot). 

ae.  Blssell  V.  Pord,  (Mich.)  141 
NW  860.  See  generally  Evidence  [16 
Cyc  11101. 

[a1  Immaterial  •vlduuw^Where 
to  disprove  a  charge  of  malice  de- 
fendant denies  that  the  excavation 
was  made  maliciously  and  further 
testifies  that  it  was  made  for  a  use- 
ful nurpo'se,  evidence  of  the  use  to 
whlui  the  land  could  have  been  put 
to  In  Its  original  condition  Is  im- 
material. Conboy  v.  Dickinson,  92 
Cal.  600,  28  P  809. 

[b]  Bvldanoa  of  fwaaaat. — ^Where 
the  owner  of  a  building,  defendant 
In  an  action  for  damages  sustained  by 
a  tenant  by  the  falling  of  a  wall  from 
excavations  by  an  adjoining  property 
owner,  denies  that  he  consented  to 
the  excavation  as  a  part  of  the  con- 
sideration for  the  sale  of  a  strip  of 
land  on  which  the  wall  otood  and  of 
the  right  to  use  the  wall  as  a  party 
wall,  and  the  other  defendant  con- 
tends that  such  consent  was  given,  a 
witness  who  was  present  when  the 
deed  was  made  should  be  permitted 
to  testify  that  such  owner  did  con- 
sent to  such  excavation  as  a  part  of 
the  consideration.  Payne  v.  Moore. 
21  Ind.  A.  360.  66  NE  483,  67  NR  1005. 

tc]  Evidence  as  to  the  ordinary 
oooturmc*  of  damagM  from  with- 
drawal of  lateral  support,  caused  by 
the  construction  of  a  building.  Is  ad- 
missible, but  it  Is  not  proper  to  go 
Into  details  as  to  other  buildings. 
HIssell  V.  Ford.  (Mich.)  141  NW  860. 


•7.  Kopp  V.  Northern  Pac.  R  C^. 
41  Minn.  310,  43  NW  73  (boldin^^  tUi 
evidence  of  the  cost  of  a  retair.:%5 
wall  is  proper  for  such  parposef. 

[a]  Bvldaaoe  mm  to  th*  cort  of  p«t- 
ttajr  a  lot  aa  far  as  poMdbls  1>  w 
good  oondltlon  aa  It  waa  bafors  i'-" 
withdrawal  of  lateral  support  Is  tu-.- 
vant  only  for  the  single  purport  < ' 
showing  that  the  injury  was  perir-i- 
nent  In  the  sense  that  It  was  tr- 
remedial  except  at  a  greater  cost  th*-, 
the  depreciation  In  the  value  of  1*^ 
lot  If  left  in  its  unrestored  and  un- 
impaired condition.  McClelland  t. 
Scnwerd,  32  Pa.  Super.  313. 

38.  Block  V.  Haseltlne.  3  Ind  JL 
491,  29  NE  937:  Shrleve  v.  Stokes,  i 
R  Mon.  (Ky.)  453,  48  AmD  401;  Nolte 
V.  HIIL  7  Oh.  Dec.  (Reprint)  2&;.  i 
ClncLBul  86. 

39.  Obert  v.  Dunn,  140  Mo.  476.  11 
SW  901. 

40.  Kopp  V.  Northern  Par,  R 
Co.,  41  Minn.  310.  813,  43  N\r  :i 
(where  Vanderburgh,  J.,  said:  "It 
therefore  became  necessary  and  pror- 
er  to  Introduce  the  evidence  of  wit- 
nesses having  knowledge  of  the  v&h'» 
of  the  lot  In  the  situation  It  wa^  in 
before  It  was  affected  by  the  excav,i- 
tlon,  and  In  the  condition  it  was  k;^ 
In  after  the  damage  had.  been  dor°. 
In  order  to  show  the  dlmlnutioR  io 
Its  value  caused  by  the  alleged  wronc- 
ful  acts  of  the  defendant.  The  «vj- 
dence  of  the  market  value  of  the  Icf 
was  not  strictly,  as  It  should  hax« 
been,  confined  to  the  proper  dnt-s; 
but  we  are  of  the  opinion  that  thT? 
was  no  prejudice  from  thto  cause,  lor 
the  '  reason  that  It  Is  Suffioieniir 
obvious  from  the  testimony  thai  t^e 
prices  and  values  had  remained  ej^- 
stantlally  unchanged.  We  do  r.oi 
think,  therefore,  that  a  new  trjl 
should  be  granted  on  this  ground') 

[al  Tha  opinion  of  a  wltaew  a* 
to  the  value  of  the  land  before 
after  the  Injuries  thereto  Is  conip«:rr.t 
in  an  action  for  damages  caused  by 
the  withdrawal  of  lateral  suppor!- 
Rchmoe  v.  Cotton,  167  Ind.  S64,  T! 
NE  184. 

41.  McClelland  v.  Schwerd.  32  Fs 
Super.  313  (holding  It  reversible  error 
to  admit  such  evidence  and  subn:it 
it  to  the  Jury  for  their  conslderatloni. 

43.    See  generally  EMdeniw  {17  Cyc 
753]. 

[al    Evldeno*  held  ■nflotoat,— H) 

In  an  action  for  Injuries  to  a  builri- 
Ing,  to  Justify  a  verdict  finding  ttiat 
the  Injury  waa  caused  by  defendaot's 
act  in  withdrawing  latecal  support 
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by  the  adjoinmg  ovner  is  suffleient  to  show  a  want 
of  care,  but  there  is  no  preanmptioa  of  negli- 
gence from  the  faet  that  defendant  excavated  and 
that  plaintiff's  building  on  adjoining  land  sustained 
injury,  where  the  injuiy  might  have  occurred  with- 
out the  excavation. 

[$71]  0.  Damages.  By  the  weight  of  authority 
the  true  measure  of  damages  for  injury  by  the  re- 
moval of  lateral  sopporti  whether  for  injury  to  the 
land  itself  by  careful  excavations  or  for  injury  to 
buildings  by  careless  and  negligent  excavations,  is 
the  diminution  in  the  value  of  the  land  or  prop- 
erty as  the  natural  result  of  the  loss  of  lateral  sup- 
port, .that  is,  its  difference  in  value  by  reason  of 
tlie  injury,'"  and  not  the  cost  of  restoring  it  to  its 
former  condition,*^  or  the  valu,e  of  the  earth  that 


and  not  from  Inherent  defects  In  the 
construction  of  the  bulldlnsr.  In  addi- 
tion to  the  etrect  of  a  violent  wind- 
storm thereon.  Cumberland  Tel..  etc., 
Co.  V.  Foster,  117  Ky.  8S9.  78  SW  150, 
26  KyL  1465.  (2>  To  show  that  land 
fell  from  Us  own  pressure  and  not  be- 
cause of  Its  weight  of  8ui>erstructure. 
Jamison  v.  Myrtle  Liodge  No.  355  A. 
F.  &  A.  M..  (Iowa)  139  NW  547. 

[b]  Xvld«iiM  held  iiuniiBetont, — In 
an  action  by  a  tenant  for  damages 
for  injury  to  the  walls  of  the  house 
occimled  oy  him  by  an  excavation  of 
the  lot  adjacent  thereto,  to  show  neg- 
ligence  on  the  part  of  the  person 
under  whose  supervision  the  work 
was  being  done.  Serio  v.  Murphy,  89 
Ud.  S4S,^8  A  436,  105  AmSR  816. 

43.  Sehults  V.  Byers,  63  N.  J.  L. 
442,  28  A  514,  IS  LRA  B69. 

44.  Ward  v.  Andrews,  2  Mo.  A.  275. 
[al    »•  mm  faet  tlwt  ttie  waU 

of  a  aoasa  onM&ed  while  the  work  of 
excavating  an  adjacent  lot  was  In 
progress  raises  no  presumption  of 
negligence  by  the  person  under  whose 
supervision  the  work  was  being  done. 
Serlo  V.  Murphy.  99  Ud.  646,  6S  A  426. 
105  AmSR  216. 

[h]  But  wlier*  a  tadldlar  has  stood 
for  a  loaf  time  without  settUngt  and 
an  excavation  to  a  great  depth  Is 
made  on  the  adjoining  lot,  and  soon 
afterward  the  walls  of  the  building 
begin  to  crack,  and  the  building 
settles  toward  the  excavation,  a  Jury 
win  be  Justified  in  finding  from  such 
facts  a  connection  between  the  ex- 
cavation and  the  settlement  Af  the 
building.  Bernhelmer  v.  Kllpatrlck, 
63  Hun  218,  6  NTS  868  [aff  127  N.  Y. 
672,  28  NE  256]. 

45.  111. — Jollet  T.  Schroeder,  92  111. 
A.  68  faft  189  IlL  48,  69  NE  650,  52 
IjRA  <»4]. 

Ind. — Orr  v.  Dayton,  etc..  Tract.  Co., 
178  Ind.  40,  96  NE  462:  Schmoe  v. 
Cotton,  167  Ind.  364,  79  NS  184;  Moel- 
lering  t.  Evans,  121  Ind-  195,  22  NE 
989,  6  L.RA  449.  See  also  Bohrer  v. 
Clenhart  Harness  Co.,  19  Ind.  A.  489, 
49  NE  296. 

Mass. — Hopkins  v.  American  Pneu- 
matic Service  Co.,  194  Mass.  582,  80 
NE  624. 

Minn. — Sehults  v.  Bower,  84  Minn. 
128,  6«  NW  lS9jrfon  Sehults  t.  Bower. 
57  MJnn.  498.  69  NW  681,  47  AmSR 
6301. 

Mo. — Gerst  v.  St.  Louis,  185  Mo. 
191.  84  SW  34,  105  AmSR  580;  Wil- 
liams V.  Missouri  Furnace  Co.,  l3  Mo. 
A.  70. 

N.  J.— Pullan  V.  Stallman,  70  N.  J. 
L.  10,  66  A  116;  McGuire  V.  Grant, 
25  N.  J.  li.  366,  67  AmD  49.  - 

Pa. — McClelland  v.  Schwerd,  22  Pa, 
Super.  818.  But  see  McGettigan  v. 
Potts,  149  Pa.  165,  24  A  198  (holding 
that  the  measure  of  damages  is  not 
the  diminution  In  value  of  the  land, 
but  the  amount  of  the  Injury  actually 
done  thereto). 

8.  D.— Ulrlck  T.  Dakota,  "L.  St  T. 
Co^  2  S.  D.  286.  49  NW  1064  [reh  dan 
8  8.  D.  44,  51  NW  1028]. 

Wash. — Famandls  v.  Great  North- 
ern R.  Co.,  41  Wash.  486,  84  P  18, 
111  AmSR  1027,  S  LJtANB  1086. 


Where  the  excavation  Is  made  care- 
fully, and  with  proper  regard  for  the 
rights  of  the  adjoining  owner,  and 
injury  ensues,  the  measure  of  dam- 
ages is  the  diminution  of  the  value 
of  the  land  in  consequence  -of  such 
excavation,  and  not  the  cost  of  re- 
storing the  "land  to  Its  former  condi* 
tion.  And  where  In  consequence  of 
the  added  element  of  negligence  In 
making  the  excavation  the  damages 
recoverable  extend  to  building^  as 
well  as  soil,  the  rule  of  dame^es- 
should  be  the  same,  that  is,  the 
diminished  value  of  the  property  in- 

(ured,  and  not  the  cost  of  repairing  It. 
:irl^  V.  Dakota  L.  &  T.  Co.,  2  S.  D. 
285,  49  NW  1064. 

[a]  '  Xnjnry  to  feeUsn^Natural 
injury  to  feelings  caused  by  the  re- 
moval of  the  lateral  support  of  land 
Intended  as  a  burial  place  Is  not  an 
element  of  damage,  white  t.  Dresser, 
136  Mass.  150,  46  AmR  464. 

[b]  Where  to  the  opeiatlom  of 
aatnral  nfl  w^azr  mamm,  which 
the  excavating  owner  takes  no  pre- 
caution to  guard  against,  the  land  of 
another  falu  into  the  excavation,  the 
measure  of  damages  Is  the  aotoal  loss 
of  and  Injury  to  the  soil.  Ollmore  t. 
Drl8Cotiri22  Maes.  199,  28  AmR  812. 

49.  Ollmore  DrlscoU,  122  Mass. 
199,  28  AmR  212:  McOulre  v.  Grant, 
26  N.  J.  U  356.  67  AmD  49:  Ulrlck  v. 
DakoU  L.  &  T.  Co..  2  S.  D.  286,  49 
NW  1054.  And  see  Cases  supra 
note  45.  But  see  Stlmmel  v.  Brown, 
12  Del.  219,  30  A  996;  Henry  v.  Koch, 
80  Ky.  391,  44  AmR  484,  4  KyL  282 
(holding  that  where  a  building  Is 
supported  by  a  waif  on  the  lot  of 
another  and  Is  Injured  In  consequence 
of  the  tearing  away  or  alteration  of 
the  common  wall,  the  chancellor 
should  require  the  wrongdoer  to  re- 
pair the  injury  by  placing  the  building 
In  the  condition  it  was  prior  to  his 
wrongful  act,  and  paying  such  dam- 
age as  the  owner  of  the  Injured  build- 
ing may  have  sustained  by  reason  of 
the  loss  of  its  use);  Shrleve  v.  Stokes, 
8  B.*Mon.  (Ky.)  452,  48  AmD  401 
(holding  that  in  estimating  damages 
for  the  fall  of  a  wall  of  a  house, 
caused  by  excavation  on  an  adjoining 
lot,  evidence  of  the  probable  cost  of 
rebuilding  the  wall  was  admissible  as 
one  of  the  elements  that  might  be 
considered);  Brown  v.  Werner,  40  Md. 
16  (holding  that  plaintiff  is  entitled 
to  such  damages  as  would  be  sufficient 
to  reinstate  the  wall  and  the  house 
In  as  good  condition  as  they  were 

Krlor  to  the  injury  and  to  compensate 
Im  for  the  loss  consequent  on  the 
Interruption  of  his  business). 

[al  The  oost  of  vestorlng'  Ute  land 
to  its  oriffliuU  eoaOIUon,  or  of  repair- 
ing by  grading  and  erecting  a  retain- 
ing wall,  is  not  to  be  taken  a«  the 
measure  of  damages,  unless  It  be 
shown  that  such  cost  would  be  less 
than  the  amount  of  diminution  in 
value  if  nothing  be  done.  HoClelland 
V.  Schwerd,  22  Pa.  Super.  818. 

Williams  V.  Missouri  Furnace 
Co.,  13  Mo.  A-  70.  Compare  Lang- 
horne  v.  Turman,  141  Ky.  809,  M8  SW 
1008.  84  LRANS  211. 


falls  away.^' 

Injuries  to  bnildlnga.  la  most  jurisdictions  the 
right  of  recovery  in  such  eases  is  limited  to  dam- 
ages for  the  injury  to  the  land  itself,  and  does  not. 
include  damages  for  injury  to  buildings  or  other 
improvemwts  thereon,^  unless  they  are  eansed  by 
neglig^ce,^  .or  unless  a  right  to  support  for  the 
building  has  been  acquired.^  But  in  England  and 
Canada  the  rule  is  >tfaat  if  the  buildings  or  improve- 
ments have  not  increased  the  lata»l  pr^ure  there 
may  be  a  recovei^,  not  only  for  the  injury  to  the 
soil,  but  also  for  injury  to  the  structures  thereon  j*"- 
and  this  rule  has  been  recognised  in  this  conntry.'' 

Fntare  damages.  'In  ^imating  damages  f<H-  in- 
jury caused  by  the  removal  of  lateral  support,  no 
sum  should  be  allowed  for  damages  to  arise  in  the 

48.  Ollmore  v.  Drlscoll,  122  Haas. 
199,  23  AmR  312;  Foley  v,  Wyeth,  2 
Allen  (Mass.)  131,  79  AmD  7^; 
Cooper  V.  Altoona  (Concrete  Conatr., 
etc.,  Co.,  281  Pa.  667,  80  A  1047: 
McGettigan  v.  Pott*  149  Pa.  155,  24 
A  1-98:  Ruppert  v.  West  Side  Belt  R. 
Co.,  26  Pa.  Super.  613;  Jones  v.  Green- 
fleld,  28  Pa.  Super.  815. 

[a]  Whne  the  damage  le  both 
pwmaasat  and  eemplsto  the  owner  is 
entitled,  apart  ftvro  buildings,  to  have 
his  damages  assessed  as  in  the  caae 
of  any  other  permanent  injury  to  the 
land  in  Its  natural  state.  McClelland 
V.  Schwerd,  32  Pa.  Super.  818. 
^nH^'*-*^"""""®  ^^riacoU,  122  Mas^ 
199,  23  AmR  212;  Oerst  T.  SL-Lonts. 
185  Mo.  191,  84  SW  24.  106  AmSR  68([ 
(holding  that  one  llahle  for  Injuring 
another's  building,  due  to  hla  making 
an  excavation  on  his  land  adjoining 
tbe  buUdlng,  fs  liable  for  the  perma- 
nent depreciation  In  the  value  of  the 
building);  Irvine  v  Smith,  204  Pa.  58. 
68  A  610. 

[a]  In  KeBtneto  the  rule  Is  said  to 
be,  "that  where  a  land-owner,  by  dig- 
ping  on  his  own  land,  has  deprived  the 
land  of  his  neighbor  of  its  natural 
support,  he  Is,  whether  negligent  or 
not,  liable  In  damages  to  his  neigh- 
bor, not  only  for  the  actual  Injury  to 
the  soil,  but  for  Injuries  to  buildings." 
Per  Clay,  C,  In  Langhome  v.  Turman, 
141  Ky.  809  815,  l88  SW  1008.  3^ 
HUlNS  211  felt  IrfuisvUl^  etc.  R.  Co. 
^  Bonhayo,  1*4  Ky.  87,  81  8W  ^28,  14 
KyL  737]. 

[b]  IB  Sottth  Dakota^  although 
Rev.  Civ.  Code  St  187,  291,  gives  only 
a  right  to  damages  for  Injuries  to 
the  land  itself  and  not  to  buildings 
placed  thereoq,  if  one  making  an  ex- 
cavation in  a  lot  negligently  causes 
injury  to  a  building  on  an  adjacent 
lot,  he  Is  liable  to  the  adjoining  owner 
for  the  Injury  to  the  building.  Han- 
nicker  V.  Lepper,  20  S.  D.  371,  107  SW 
202,  129  AmSR  988,  6  LRANS  243. 
,  [c]  Dedtiotlon. — In  en  action  for 
Injuries  to  a  building  by  the  making 
of  an  excavation  on  an  adjoining  lot 
the  Jury  may  deduct  from  the  sum 
they  are  authorized  to  And  for  plain- 
tiff such  amount,  as  they  believe  he 
would  have  been  compelled  to  pay  in 
order  to  prevent  Injury  to  the  Build- 
ing, if  he  had  recelvea  timely  notice 
of  the  proposed  excavation.  Oerst 
V.  St.  Louis,  186  Mo.  191.  84  SW  34. 
108  AmSR  580. 

so.  Hide  V.  Thomborough,  2  C.  & 
K.  260,  61  ECL  260  (holding  that  the 
measure  of  damages  for  Injury  to  a 
house  by  excavation  on  an  adjoining 
lot,  where  the  right  to  support  exists, 
is  the  cost  of  putting  the  house  In 
the  same  condition  as  before,  and  not 
the  cost  of  a  new  house). 

Bl.  Stroyan  v.  Knowles,  «  H.  A  N. 
464;  Brown  v.  Robins,  4  H.  &  N.  186r 
Hunt  V.  Peake,  Johns.  705,  70  Reprint 
608;  Boyd.  V.  Toronto,  28  Ont.  L.  421. 
18  ChitWR  897,  2  OntWN  902. 

68.  Steams  v.  Richmond,  88  Va. 
992,  14  SB  847,  29  AmSR  i5S.  See 
also  White  v.  Nassau  Trust  Co.,  168 
N.  T.  149,  61  NB  169.  64  LRA  27fc  [rev 
48  App.  Div.  418,  60|NTa^ari^l^ 
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future." 

[$72]  f.  Trial*"— (DQnartloiui  of  Law  and  Fact 
Whether  reasonable  ea>e  and  skill  have  been  exer- 
eiaed  in  view  of  all  the  eiroumstances  in  a  given 
caw  is  ordinarily  a  question  of  fact  for  the  jury," 
as  is  atoo  the  cause  of  the  injury)"*  the  question 
as  to  what  damage  was  done  to  the  adjoining  prop- 
erty by  the  negligent  excavation,''  and  whether 
the  injury  could  have  been  reasonably  anticipated." 

Whsn  tha  ovldenca  as  to  tiw  facta  In  issue  is 
tuttftHiMng  or  vncwtain,  the  ease  should  be  sub- 
mitted to  the  jury  and  should  not  be  disposed  of  by 
the  court  alone,  by  granting  a  nonsuit  or  dismissal, 
or  direetii^  a  verdiot;"*  but  the  court  may 'refuse  to 
submit  an  issue  of  net  on  which  the  evidence  is 
legalbr  insufficient  to  require  its  submission  to  the 
jury,^  as  where  the  evidence  {^ves  rise  to  a  mere 
matter  of  speculation.*^ 

The  jury  may  take  Into  conaldeTation  in  deter- 
mining the  responsibility  for  the  injury  all  the  evi- 
dence bearing  on  the  degree  of  care  required  under 
the  facts  of  the  particular  case  and  that  exercised 


by  defendant,  for  the  puipose  of  ascertaining  wheth- 
er he  was  or  was  not  n^ugezit;"  also  the  eonneetion 
between  his  sets  and  the  injury  charged,"  whether 
or  not  there  was  increased  pressure  which  eontrib- 
nted  to  the  injury;**  and  on  the  queation  of  dam- 
ages they  may  eonsidar  the  faulty  constmetion  of 
the  damaged  baitding  and  its  condition  immediately 
prior  to  the  injury,  resultix^f  from  age,  deeay,  or 
other  cause.** 

[$73]  (2)  Ii|gtaiieti<nu.  The  general  rules  re- 
lating instructions  in  ciinl  craes  apply,**  and  in 
accordance  with  such  rules  instmctiratB  in  an  action 
by  a  landowner  for  injuries  caused  by  excavations 
on  adjoining  land  must  correctly  state  the  law  ap- 
plicaUe  to  the  facts  in  the  case,*'  and  the  court 
may  refuse  to  give  «  requested  instruction  which  er- 
roneously charges  the  law  of  the  case;"  but  it  is 
prejudicial  error  for  the  court  to  fail  to  point  out, 
in  a  proper  case,  the  d^ree  of  care  required  of  a 
person  excavating  on  his  own  land,"  or  to  refuse  a 
preperly  requested  instruction  upAn  a  proiMsition 
not  submitted  in  any  other  instruction." 


S8.  Catlln  Coal  Co.  v.  Lloyd,  124 
lit  A.  Kansas  City  Northwestern 
■R.  Co.  V.  Schwake,  70  Kan.  141,  78 
P  481,  68  LHA  678,  8  AnnCas  118; 
Snarr  v.  Granlt«  Ciirlingr,  etc,  Co.,  1 
Ont  102. 

[a]  Znjarr  to  tmaat^The  dam- 
ages to  wnlcn  a  tenant  who  has  been 
compelled  to  abandon  leased  premises 
1b  entitled  is  their  rental  value  during* 
the  remainder  of  the  term.  The  value 
of  the  good  will  of  the  business,  and 
the  loss  of  profits.  If  ascertainable 
with  a  reasonable  degree  of  certainty, 
may  be  considered  In  determining  the 
value  of  the  premises  for  rent.  Bass 
T.  West,  110  Oa.  698,  36  8E  244. 

04.  See  generaHy  Trial  [S8  Cyc 
1611].  - 

SB.  111^— Qulncy  v.  JoneB,  76  111. 
SSI,  SO  AmD  243. 

Iowa. — Jamison  v.  Myrtle  Lodge  No. 
3&5  A.  P.  &  A.  M..  139  NW  547. 

Ky. — Watson  Lodge  No.  32  I.  O.  O. 
F.  V.  Drake,  29  SW  632,  16  KyL  669. 

ICd.— Bhafer  v.  Wilson,  44  Ud.  268. 
-  Mich.— BlBsell  V.  Pord,  141  NW  860. 

Mo. — Larson  v.  Metropolitan  St.  R. 
Co..  110  Mo.  234,  19  BW  416,  33  AinSR 
43>.  16  IjRA  SSO. 

N.  J.— Moanlre  v.  OraUt,  26  N.  J. 
K  366.  fl7  AmD  49. 

N,  T. — ^Panton  t.  Holland,  17  Johns. 
92,  8  AmD>X69. 

Pa. — Cooper  v.  Al^na  Concrete 
•  Constr.,  etc.,  Co..  231  Pa.  6S7,  80  A 
1047. 

5.  D. — Hannicker  v.  Lepper,  20  S.  D. 
371.  107  SW  202,  129  AmSR  938,  6 
LRANS  243. 

Wash. — Farnandls  v.  Great  North- 
ern R.  Co.,  41  Wash.  486.  84  P  18,  111 
AmSR  1027.  5  LRANS  1086. 

56.  Di  Palma  v.  Weinman,  13  N.  M. 
226,  82  P  860;  Cooper  v.  Altoona  Con- 
crete Constr:,  etc..  Co.,  231  Pa.  B57,  80 
A  1047;  Witherow,  v.  Tannehill.  194 
Pa.  21,  44  A  1088;  Farnandls  v.  Great 
Northern  R.  Co.,  41  Wash.  486.  84  P 
18,  111  AmSR  1027,  6  LRANS  1086. 

67.  Conbey  v.  Dickinson,  92  Cal. 
600.  28  P  809. 

68.  Bonaparte  v,  Wiseman,  89  Md. 
12.  42  A  918,  44  LRA  482. 

69.  Watson  Lodge  No.  32  L  O.  O. 
P.  V.  Drake,  29  SW  632.  1«  KyL  669; 
Witherow  v.  Tannehill,  194  Pa.  21,  44 
A  1088  (holding  that  where,  In  an 
action  for  damages  for  Injuries  to 
plaintiff's  house  caused  by  defend- 
ant's negligence  In  excavating  on  his 
adjoining  lot,  the  testimony  is  con- 
flicting as  to  the  degree  of  care  exer- 
cised and  the  cause  of  the  Injury,  the 
case  should  be  submitted  to  the  Jury). 

[a]  irosanlb— (1)  A  refusal  to 
grant  a  nonsuit  Ib  proper  where  there 
Is  a  conflict  of  evidence  on  the  ques- 
tion of  due  care  In  making  the  exca- 
vation. Hart  v.  Ryan.  3  811v.  Bop. 
41S,  e  NY8  9S1..  (S)  It  la  error  to 


direct  a  verdict  for  defendant  In  an 
actipn  by  the  lessee  of  a  building  for 
Injuries  caused  by  the  fall  thereof, 
alleged  to  be  the  result  of  negligent 
excavation  by  defendant,  an  adjoining 
landowner,  where  the  evidence  of  de- 
fendant tends  to  show  that  thti  wall 
of  the  building  fell  because  tt  was 
old  and  out  or  repair,  while  tjhat  o( 
plaintiff  tends  to  show  that  it  fell 
because  of  an  excavation  undermin- 
ing the  northeast  wall  of  the  building. 
Dl  Palma  v.  Weinman,  18  N.  M.  226, 
82  P  860. 

60.  Beaucbamp  v,  EJxcelslor  Brick 
Co.,  143  App.  Div.  48,  127  NTS  686. 

61.  Beauchamp  v.  Excelsior  Brick 
Co.,  148  App.  Dfv.  48.  127  NTS  686 
(holding  that,  where  there  were  three 
connected  clay  pits  near  plaintiff's 
house,  the  pits  being  owned  by  dif- 
ferent defendants,  and  there  was  no 
evidence  tracing  the  cause  of  a  cave- 
in.  which  projected  plaintiff's  house 
into  one  of  the  pltB  to  the  pit  which 
was  the  farthest  away  from  plalntlfTs 
house,  and  it  .was  a  mere  matter  of 
speculation  as  to  which  of  the  pits 
was  the  originating  cause  of  the  cave- 
in,  it  was  not  error  to  refuse  to  sub- 
mit the  iBsae  of  liability  aa  between 
the  different  defendants  to  the  Jury). 

65.  Hart  T.  Ryan,  63  Hun  938.  6 
NTS  921;  Stevenaon  v.  Wallace,  27 
Gratt.  (68  Va.)  77;  Dodd  v.  Holme, 
1  A.  ft  EI.  493,  2S  BCL  240^  110  Reprint 
1296. 

[a]  The  alumhoter  of  the  boH  may 

be  considered  in  connection  with  the 
distance  of  the  excavation  from  the 
Injured  premises.  Witherow  v.  Tan- 
nehill. 194  Pa.  21,  44  A'  1088. 

[b]  Wliere  an  owner  of  lan^  mak- 
ing an  exoavatlon  oIiaiv*a  the  plans 
promised  to  an  adjoining  owner  with- 
out giving  ample  notice  to  the  latter, 
he  takes  the  chances  of  having  the 
Jury  say  he  was  negligent  under  the 
circumstances.  Cooper  t.  Altoona 
Concrete  Conatr.,  etc.,  Co.,  881  Pa.  667, 
80  A  1047. 

68.  Bemhetmer  T.  KUpatrtck,  63 
Hun  816.  6  NTS  858  Caff  127  N.  T. 
672,  28  NE  255].  See  alBO  Probst  v. 
Hlnesley,  133  Ky.  64,  117  SW  389. 

64.  Oneil  v.  Harklns,  8  Bush  (Ky.) 
650. 

66.  Stevenson  v.  Wallace.  27  Gratt. 
(68  Va.)  77:  Walker  v.  Strosnlder.  67 
W.  Va.  89,  67  8E  1087,  21  AnnCas  1. 

66,  See  generally  Trial  [38  Cyc 
1594]. 

67.  Smith  V.  Hardesty,  81  Mo.  411 
(holding  that  an  Instruction  that  If 
defendant  managed  his  excavating  so 
carelessly  that  tnereby  he  contrlbut>d 
to  the  Injury  of  plaintiff  Ib  erroneous. 
In  an  action  for  damages  caused  by 
defendant's  ncavating  nls  lot  in  such 
manner  that  the  bank  fell  and  Itijured 


the  wall  of  plaintiff's  house,  as  it  Is 
not  the  law  that  defendant  is  respon- 
sible for  carelessness  which  merely 
contributed  to  the  Injury  to  plaintiff). 

[a]  Xnrtraotlons  held  proper  uder 
til*  erldenoe  in  an  action  for  the  re- 
moval by  defendant  of  the  lateral 
support  of  plaintiff's  land  see  Gates 
V.  Pulkerson,  129  Uo.  A.  620,  107  SW 
1032. 

[bl  As  to  damaffes. — (1)  Defend- 
ant In  an  action  to  recover  damages 
for  injuries  to  land  by  the  withdrawal 
of  lateral  support  Is  not  entitled  to 
Instruction^  that  the  damages  could 
not  exceed  the  difference  In  the  value 
of  plaintiff's  lot  before  and  after  the 
excavation.  He  is  entitled  to  Instruc- 
tions that  in  the  event  of  the  Jury 
finding  that  the  Injury  to  the  lot  was 
permanent  and  complete  the  damaKca 
could  not  exceed  the  difference  be- 
tween the  value  of  the  lot  without  the 
Improvements  immediately  before  the 
subsidences  of  the  soil  and  Its  value 
afterward.  McClelland  v.  Scbwerd, 
82  Pa.  Super.  313.  (2)  Where,  in  an 
action  for  Injuries  to  land  and  build- 
inn  thereon  by  excavatlona  made  by 
defendant  In  adjoining  property,  the 
court  properly  instructs  as  to  the 
elements  of  damage,  an  instruction 
authoritlne  the  jury  to  consider  the 
use  to  which  the  land  had  been  put 
by  plaintiffs,  and  what  damage.  If  nny, 
they  would  sustain  during  their  leaae- 
hold  Interest  In  the  property.  Is  not 
objectionable,  as  permitting  the  Jury 
to  assess  damages  personal  to  plain- 
tiffs. Parnandis  v.  Great  Northern  R. 
Co.,  41  Wash.  486,  84  P  18,  111  AmSR 
1027,  5  LRANS  1086. 

68.  Cohen  v.  Simmons,  21  NTS  38S 
(holding  that  In  an  action  for  (1an^aj?c.i 
resulting  from  a  Violation  of  Laws 
[1882]  c  410  g  474,  the  court  properly 
refused  to  Instruct  that  "if  there  were 
any  defects  In  plaintifTs  buildinff  be- 
fore the  defendant  began  to  build,  anrt 
that,  while  defendant  was  endeavor- 
ing to  support  this  building,  these 
defects  became  enlarged,  and  the  de- 
fendant was  not  guilty  of  negligence, 
the  plaintiff  cannot  recover,''  as  the 
statute  does  hot  say  anything  about 
negligence).  See  also  Hamlin  v. 
Blankenberg,  78  N.  H.  268,  60  A  1010. 

69.  Moellerlng  v.  Gvana,  121  Ind. 
195,  22  NB  989.  6  LRA  4497 

70.  Walker  v.  Strosnlder,  67  W.  Va. 
39.  67  SE  1087.  21  AnnCas  1  (boldlnff 
that  In  an  action  for  Injury  to  the 
contents  of  a  building  by  alleged  nes- 
llgent  alteration  of  the  condition  of 
adjacent  property  It  Ib  reversible  error 
to  refuse  an  Instruction  that  the  Jury 
should  find  for  defendant,  unless  they 
believe  the  injury  was  the  natiinl 
and  probable  oonaequenoe  of  weli- 
Senoe  or  a  wrongful  aotjOf  def end- 
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[(  74]  c.  AppMl  and  Eiror.  Quertioiia  Tdative 
to  appeal  and  error  are  controlled  by  the  mles  gov- 
eming  appeal  and  error  in  civil  eases  generally," 
Bueh  as  that  the  ver^ct  or  judgment  mil  not  be 
disturbed  on  appeal  if  there  is  any  evidence  to  sus- 
tain it." 

76]  6.  Action  to  Enjoin.  The  right  of  a  land- 
oimer  to  the  natnral  support  of  the  adjoining  land 
may  be  protected  by  restraining  the  owner  thereof 
from  excavating  so  as  to  deprive  the  land  in  ques- 
tion of  its  natural  sapport;''  but  an  injunction  Till 
not  be  granted  unless  the  apprehended  injury  -will 
be  irreparable  in  damages,  or  the  trespasser  is  in- 
solvent, or  other  eireumstanees  exist  rendering 

"VI.   LIGHT,  AIE,  Ain)  VIEW* 


equitable  relief  necessary  and  proper nor  vill  it  be 
granted  whore  land  is  held  subject  to  the  reservsr 
tion  of  sndt  use  of  the  adjoining  land  as  will  nee- 
eesarily  remove  the  lateral  support.^' 
.  An  iniuction  vfH  not  lie  to  zeatrain  fhe  lemoral 
of  lataral  rapport  of  a  bnUding  by  excavations  made 
with  reasonable  care  and  skill  on  an  adjoining  lot, 


where  the  right  to  such  support  has  not  been  ac- 
quired by  grant  or  {nrescription;"  but  if  there  is 
such  a  right  threatened  action  on  the  part  of  the 
adjoining  owner  by  which  the  buildixi^  may  sustain 
injury  may  be  restrained,"  although  there  is  no 
actual  damage,"  or  the  anticipated  damage  will  be 
small." 


[$  76]  A.  Bight  to  Access  of  Light  and  Air— 1. 
Enjj^ish  Doctrine.  The  early  English  cases  estab- 
lished the  doctrine  that  where  the  owner  of  a  parcel 
of  land  conveyed  a  portion  thereof  with  a  building 
having  vindows  or  openings  thereon  overlooking  the 
land  reserved,  an  implied  grant  of  a  free  passage  of 
light  and  air  over  the  land  was  given,  unless  the 
privil^e  was  excluded  by  the  express  terms  of  the 
conveyance.  These  cases  do  not  dearly  ibdicate 
the  principle  upon  which  they  were  decided,  but  by 
subsequent  decisions  the  doctrine  has  been  firmly 
established  and  appears  to  be  based  on  the  idea  that 
the  grantee  is  entitled  to  the  same  beneficial  rights 
as  were  possessed  by  the  grantor,  who  can  do  noth- 
ing in  d^gation  of  his  grant."^  For  the  same  rea- 
son there  is  no  implication  of  a  reservation  to  the 
grantor  of  the  right  to  light  and  air  where  tiie  un- 
improved portion  of  the  parcel  is  conveyed  and  the 

ant,  and  that  such  consequence  ought 
to  have  been  foreseen  by  him  In  the 


portion  built  upon  retained.^  This  right  to  light 
and  air,  however,  does  not  exist  to  an  extent  which 
will  be  inconsistent  with  the  intention  of  the  parties 
as  implied  from  circumstances  existing  at  the  time 
of  the  grant  and  known  to  the  grantee." 

[$77]  2.  American  Doctrine— a.  In  ,.OeneraL 
While  there  is  some  confusion  in  this  country  due^ 
to  early  decisions  and  dicta  which  expressly  or  im- 
pliedly recognized  or  adopted  the  English  doctrine,** 
these  cases  have  been  generally  overruled  by  subse- 
quent decisions  and  are  no  longer  recognized  as  of 
any  force  or  effect.  It  may  be  considered  therefore 
as  established  in  the  United  States  by  the  great 
weight  of  authority  that  a  grant  of  we  right  to 
light  and  air  over  the  land  reserved  will  not  be 
presumed  from  a  conv^anoe  under  the  cironm- 
stanees  stated,  but  %ha.t  such  a  right  edn  be  con- 
ferred only  by  express  grant  of  an  interest  in,  or 


llsht  of  the  attending  circumstances, 
where  such  instruction  Is  not  covered 
by  other  Instructions). 

71.  See  generally  Appeal  and 
Eiror,  3  C.  J.  1  et  seq. 

72.  Conboy  v. .  Dickinson,  92  Cal. 
600,  2S  P  S09;  Steeneck  v.  OLeary 
Realty,  etc.,  Co.,  80  Misc.  507,  141 
NTTS  o72  {Judgment  for  plaintiff  re- 
versed and  complaint  dismissed).  See 
Appeal  and  Brror  [3  Cyc  3481. 

[a]  A.  TsrOlot  for  AcfnidMit  will 
not  1M  Mt  asfd*  as  against  the  weight 
ot  the  evidence  where  there  was  evi- 
dence that  the  excavation  on  defend- 
ant's land  did  not  cause  the  caving  in 
of  plaintifTs  land,  but  that  the  caving 
In  was  due  to  a  water  pipe  and  ditch 
alone  the  side  of  it.  Gates  v.  Fulker- 
flon.  129  Mo.  A.  629,  107  SW  1032. 

7S.  Conn. — Trowbridge  v.  True,  52 
Conn.  190,  52  AmR  579. 

Ky. — Onell  v.  Harklns,  8  Bush  650. 

N,  Y. — Gllles  V.  Eckerson,  97  App. 
Dlv.  153,  89  NTS  609;  Farrand  v. 
Marshall,  19  Barb.  S80.  21  Barb.  409; 

Slnesran  v.  Bckerson,  26  Misc.  ET4,  K7 
78  60S;  Haverstraw  v.  Eckerson,  118 
NTS  att. 

Pa.  — Wlefs  AMD..  81*  Pa.  203. 
Tex. — Simon  v.  nance,  45  Tex.  Civ. 
A.  480,  100  SW  1038. 

Bng. — Trinidad  Asphalt  Co.  v.  Am- 
bard,  [18991  A.  C.  694. 

[a]  An  ujvnotloa  will  Isra*  to  re- 
strain an  excavation  by  an  adjoining 
owner  which  la  partially  on  complain- 
ant's land,  and  also  the  erection  ot  a 
supporting  wall  thereon.  GobeiUe  v. 
Meunier,  21  R.  L  103,  41  A  1001. 

£b]  CondlUoa  of  danyliiff  rellsf, — 
The  erection  of  a  retaining  wall  may 
b«  made  a  condition  of  denying  Injunc- 
tive relief.  Wier's  App.,  81*  Pa.  203. 

74.  Morrison  v.  Latimer,  61  Oa. 
519;  Qobeille  v.  Meunier,  21  JEL  I.  103, 
41  A  1001;  McMaugh  v.  Burke.  12  R  1. 
499.  See  also  Trowbrldg*  v.  True,  62 
Conn.  190,  52  AmR  679. 

7B.  Ryokman  v.  Olllls,  67  N.  T.  68, 
16  AmR  4«4. 


Te.  Idsala  V.  Holbrook,  4  Paige  (K. 
T.)  169.  25  AmD  524. 

77.  Rigby  V.  Bennett,  21  Ch.  D.  659. 

78.  Siddons  v.  Short,  2  C.  P.  D.  572. 
7t.    Dent      Auction  Hart  Co..  L.  R. 

2  Sq.  238. 

80l  Basamaiita  of  llgltt  and  air  see 
Easements  [14  Cyc  US7,  120X,  1214, 
I2I8]. 

Bl.  Leech  v.  Schweder,  L.  R.  9  Ch. 
463;  Pollard  v.  Gare,  [1901]  1  Ch.  834 
(applying  this  principle  to  a  lease  of 
land  to  be  tiAproved  by  the  lessee); 
Broomfleld  v.  WilllamB,  [1897]  1  Ch. 
602;  Wilson  v.  Queen's  Club,  [1891] 

3  Ch.  522;  Myers  v.  Cattereon.  43  Ch. 
D.  470;  Birmingham,  etc..  Banking  Co. 
V.  Ross,  38  Ch.  D.  295;  Allen  v.  Taylor, 
16  Ch.  I).  355;  Wheeldon  v.  Burrows, 
12  Ch.  t>.  31;  Swansborough  v.  Coven- 
try, 9  Bing.  305,  23  ECL  692.  181  Re- 

Srlnt  629;  Canham  v.  Plsk,  2  Cromp. 
:  J,  126;  Robins  v.  Barnes.  Hob.  131. 
80  Reprint  280;  Palmer  v.  Fletcher,  1 
Lev.  122,  83  Reprint  329;  Olave  v. 
Harding,  27  L.  J.  Exeh.  286:  Warner 
v.  McBryde,  36  L.  T.  Rep.  N.  S.  360; 
Robinson  V.  Grave,  27  L.  T.  Rep.  N.  8. 
848  faff  29  f .  T.  Rep.  N.  &  7]  (apply- 
ing the  i>rlnclple  to  a  grant  for  build- 
ing parpoaes) ;  Coutts  v.  Oorham,  M. 
ft  M.  SS«.  22  BCL  548;  Rosewell  v. 
Pryor,  6  Mod.  116,  87  Reprint  874; 
Compton  T.  Richards,  t  Price  27; 
Riviere  v.  Bower,  R  ft  M.  24,  21  BCL 
696:  Cox  v.  Matthews,  1  Vent.  299. 
86  Reprint  160;  Ruetsch  v. -Spry,  14 
Ont.  L.  233.  See  also  Carter,  v.  Gra- 
sett,  11  Ont.  331  [rev  on  other  grounds 
14  Ont.  -A.  685]. 

[a]  Intsrfereiioa  with  U^t  hj  land 
TMSZTSd. — Where  the  owner  of  two 
contiguous  buildings  sold  one  by  a 
conveyance  which  designated  correct- 
ly the  ground  site  of  the  house  con- 
veyed, and  one  of  the  rooms  of  .the 
first  floor  of  the  house  retained  pro- 
jected over  the  site  and  was  supported 
by  the  other  house,  It  was  held  that 
toe  vertical  column  of  air  over  so 
much  of  the  room  as  overhung  the 
site  conveyed  belonged  to  the  grantee. 
Corbett  t.  HUl,  U  R  »  Sq.  671. 


[b]  Bight  to  eztTaordlnazr  aMOvnt 

of  Uglit. — Where  the  owner  of  land 

f:rant8  a  part  of  It  with  a  house  upon 
t,  which  is  to  be  used  for  business 
purposes,  the  intention  to  be  Imputed 
to  the  parties.  In  the  absence  of  a 
special  contract,  is  that  the  house  Is  to 
be  granted  with  light  suRlcIent  for 
all  ordinary  purposes  of  business  In 
the  locality,  and  not  such  as  may  be 
requisite  for  a  special  purpose  not 
shown  to  have  been  contemplated  by 
the  parties  at  the  time  of  tne  grant. 
Corbett  V.  Jonas,  [1892]  3  Ch.  187. 

[c]  A  oontrnot  for  tba  sale  of  a 
bona*  with  windows  looking  over  tlis 
land  of  a  tklrd  person  Implies  no  rep- 
resentation or  warranty  tnat  the  win- 
dows are  entitled  to  the  access  of 
light  over  that  land.  Oreenhalgh  v. 
Brlndley,  [1901]  2  Ch.  824. 

88.  Russell  v.  Watts,  10  App.  Caa. 
590. 

83.  Godwin  v.  Schweppes,  [1902]  1 
Ch.  926  [foil  Birmingham,  etc.,  Banlp- 
Ing  Co.  V.  Ross,  88  Ch.  D.  296]. 

M.  U.  S. — U.  8.  V.  Appleton,  24  F. 
Cas.  No.  14.468,  1  Sumn.  492. 

ni.— Gerber  v.  Grabel,  16  TO.  217. 

Me.— -White  V.  Bradley,  66  Ma.  264 
(where  the  absolute  right  Is  ques- 
ttonM). 

Md. — Janes  t.  Jenkins,  24  Md.  1,  6 
AmR  800;  Cherry  v.  Stein.  11  Md.  1. 

Mass. — Grant  v.  Chase,  IT  Mass.  442. 
9  AmD  161;  Thurston  v.  Haneook.  It 
Mass.  220,  7  AmD  67;  Story  v.  Odin, 
12  Maes.  167,  7  AmD  46. 

N.  J.— Greer  v.  Van.  Meter,  64  N.  J. 
Eq.  270,  33  A  794;  Sutphen  v.  Therkel- 
son,  38  N.  J.  Kq^318:  Robeaon  V.  Plt- 
tenger,  2  N.  J.  Eq.  57. 

N.  y.— Lampman  v.  Milks.  21  N.  T. 
605;  Havens  v.  Klein,  61  HowPr  83 
(holding  that  where  the  house  of  one 
of  two  lot  owners  claiming  under  a 
common  grantor  was  built  up  10*  his 
lot  line,  so  that  the  shutters  of  his 
windows  open  over  the  lot  of  his 
neighbor,  the  latter  oould  not  build 
upon  his  own  lot  so  as  to  close  his 
neighbor's  windows  and  prevent  the 
opening  of  the  shutters). 
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a  eovenant  relating  to,  the  land  over  vMeh  it  is 
claimed,  and  that  in  the  absence  of  such  a  ^ant 
or  covenant  neither  tiie  grantor  nor  one  daunii^ 
.  nnder  Mm  is  precluded  from  improving  the  land  re- 
served, although  the  consequence  of  sudi  improve- 
ment iB  to  darken  the  windows  of  the  building  (m 
the  land  first  conveyed  and  to  exclude  light  and  air 
therefrom;"  and  this  doctrine  is  especially  appli- 
cable to  adjoining  property  in  populous  sections 
of  cities,  towns,  and  villages.*" 

78]  b.  Necessary  Light  and  Air.  The  Ameri- 
can courts  have  adopted,  however,  a  modificatic»i  of 
the  general  doctrine,  to  th^  effect  that  if  particular 
windows  permitting  the  access  of  light  and  air 
across  adjoining  land  are  necessary  for  the  reason- 
able enjoyment  of  the  premises  of  the  party  claim- 
Pa. — Maynard  t.  Esher,  17  Pa.  222; 
Kar  T.  Stallman.  2  WklyNC  M. 

a.  C. — MtjCmAy  v.vThonuon,  IS  8. 
C.  I*.  131. 

85.    Cal. — Kennedy  v.  Bumap,  120 
Cal.  48S,  62  F  84S,  40  LRA.  476. 

CtntD. — Goodwin  v.  Hajnmersley,  69 
Conn.  116.  S6  A  1066;  Robinson  v. 
Clapp,  66  Conn.  166,  S2  A  939,  29  L.RA 
682.  ^ 

Qa: — ^Turner  v.  Thompson,  68  Oa. 
268,  24  AmR  497. 

Jll.— Keatlne  t.  Sprtnarflr.  146  111 
4^1,  24  NS  80S;  37  AmSR  176,  22  LiRA 
644. 

Ind.— GlUer  v.  West,  162  Znd.  17,  69 
NE  648;  ICelper  v.  Klein,  61  Ind.  216. 

Iowa. — ^Morrlaon  v.  Marquardt,  24 
Iowa  86.  92  AmD  444. 

Ky.— Bay  T.  Sweeney,  14  Bush  1, 
29  AmR  2tf8. 

Me. — Pierre  v.  Femald.  26  He.  426, 
46  AmD  678. 

Hd.— Cherry  v.  Stein,  11  Hd.  1. 

Mas?. — In  re  Op.  of  Juatlces,  208 
Maes.  603,  94  NE  849;  Baker  v.  Wll- 
lard,  171  Haas.  220,  60  NB  620,  68 
AmSR  44S,  40  LRA  764;  Christ  Church 
V.  Laveazolo,  156  Mass.  89,  30  NE  471; 
Keats  V.  Hugo,  115  Mass.  204,  15  AmR 
80:  Randall  v.  Sanderson,  111  Mass. 
114;  Royoe  "v.  QuK^enhelm,  106  Mass. 
201;  Brooke  v.  Reynolds,  106  Maas.  31: 
Paine  v.  Boston,  4  Allen  168;  Carrlff 
V.  Dee,  14  Oray  683;iRogers  v.  S^ln, 
10  Gray  376;  Collier  v.  Pierce,  7  Gray 
18,  66  AmD  463. 

N.  Y.— Doyle  v.  Lord,  64  N.  T.  432, 
21  AmR  629;  Wllmurt  T.  McGrane,  16 
App.  Dlv.  412,  45  NTS  32;  Myers  v. 
Gemmel,  10  Barb.  5S7;  Palmer  v.  Wet- 
more,  4  N.  T.  Super.  316:  Knabe  v. 
Levelled  28  NYS  818:  Shlpman  v. 
Beers,  2  AhbNCaa  436;  Parker  v. 
Foote,  19  Wend.  309. 

Oh.— MuUen  v.  Strieker,  19  Oh.  St. 
135,  2  AmR  879. 

Fb.. — Rennyeon'a  App.,  94  Pa.  147, 
39  AmR  777;  Haverstick  v.  SIpe,  33  Pa. 
368. 

'  S.  C— Bailey  v.  Gray,  53  8.  C.  508. 
31  3E  364:  Napier  v.  Bulwlnkle,  89 
9.  C.  li.  311. 

Vt. — Hubbard  v.  Town,  33  Vt.  296. 

Va.— Tunstall  v.  Christian,  80  "Va.  1, 
£6  AmR  681. 

W.  Va.— Kohlegard  v.  Hall,  60  W. 
Va.  87.  68  SE  7B3,  116  AmSR  868,  9 
AmCas  782  and  note;  Powell  v.  ffljna. 
8  W.  Va.  1, 18  AmR  629. 

lal  "nw  tt—  «M  of  UAt  and  air 
^  an  owmr  ot  the  soil  are  nls,  to  any 
wctent  he  pleases,  without  regard  to 
his  neighbor's  convenience  or  incon- 
venience." Per  Hunt.  J.,  in  Bordeaux 
V.  Greene,  22  Mont,-  264,  856,  66  P  218, 
74  AmSR  600. 

[hi  "By  natnra,  air  aaA  Ufflit  do 
not  flow  »  aallalte  tihaanla,  but  are 
universally  diffused.  The  supposed 
necesalty  for  their  passage  in  a  par- 
ticular fine  or  direction  to  any  lot  of 
land  is  created  not  by  the  relative 
sltUELtion  of  that  lot  to  the  surround- 
ing lands,  but  by  the  manner  in  which 
that  lot  has  been  built  upon.  The  ac- 
ti}^l  enjoyment  of  the  air  and  lirht  by 
the  owner  of  the  house  is  upon  his  own 
lAhd  only.  Hfl  makes  no  tangible  or 
visible  use  of  the  adjoining  lands,  nor 


ing  the  right,  a  grant  of  necessary  light  and  air 
will  be  presumed ;  but  this  doctrine  will  not  be 
carried  to  the  extent  of  eoneeding  such  a  r^ht  as 
a  mere  convenience,"',  and  if  the  existii^r  windows 
or  openings  are  not  a  real  neeesnty,  or  others  can 
be  constructed  at  a  reasonable  cost,  so^  that  there 
may  be  a  reasonably  useful  ezgoyment  of  light 
and  air,  the  implication  of  a  gruit  will  be  demed 

r$  79]  3.  Eight  to  View.  The  right  to  light 
and  air  does  not  include  the  rig^t  to  a  view  or  pros- 
pect, however  much  -  this  may  contribute  to  the 
enjoyment  of  the  estate;  and  the  general  rule  is 
that  no  action  may  be  maintained  by  one  property 
owner  against  another  for  cutting  off  his  view 
unless  a  right  of  action  is  given  by  statute.^  A 


indeed  any  use  of  them  which  can 
be  made  the  subject  of  an  action  by 
their  owner,  or  which  In  any  way 
interferes  with  the  latter's  enjoyment 
of  the  light  and  air  upon  his  own 
lands,  or  with  any  use  of  those  lands 
In  tfaetr  existing  condition.  In  short, 
the  owner  of  the  adjoining  lands  has 
submitted  to  nothing  which  actually 
encroached  upon  his  rights,  and  can- 
not therefore  be  presumed  to  have 
assented  to  any  such  encroachment. 
The  use  and  enjoyment  of  the  adjoin- 
ing lands  are  certainly  no  more  sub- 
ordinate to  those  of  the  house  where 
both  are  owned  by  one  tnauithan  where 
the  owners  are  different.  The  reasons, 
upon  which  it  has  been  held  that  no 
grant  of  a  right  to  air  and  light  can 
be  Implied  from  any  length  of  con- 
tinuous enjoyment,  are  equally  strong 
against  implytng  a  grant  ot  such  a 
right  from  the  mere  conveyance  Of 
a  house  with  windows  overlooking  the 
land  of  the  grantor.  To  imply  the 
grant  of  such  a  right  In  either  case, 
without  express  words,  would  greatly 
embarrass  the  improvement  of  es- 
tates, and,  by  reason  of  the  .very  in- 
definite character  of  the  rlKht  as- 
serted, promote  lltlgatlbn.  The  sim- 
plest rule,  and  that  best  suited  to  a 
country  like  ours,  in  which  changes 
are  continually  taking  place  in  the 
ownership  and  the  use  of  lands,  is  that 
no  right  of  this  character  can  be  ac- 
quired without  express  grant  of  an 
interest  In,  or  covenant  relating  to, 
the  lands  over  which  the  right  is 
claimed."  Per  Gray,  C.  J,,  In  Keats  v. 
Hugo,  116  Mass.  204,  215,  15  AmR  80. 
'c]  A  oontraot  for  the  pxivUege  of 
.t  and  air  over  the  ground  of  an- 
other cannot  be  implied  on  a  sale  of 
a  house  and  lot,  from  the  character  of 
the  improvements  on  the  lot  sold  and 
the  adjoining  lots.  Morrison  v.  Mar-' 
quardt,  24  Iowa  85,  92  AmD  444;  Hav- 
erstick V.  Sipe,  33  Pa.  368. 

[d]  A  description  of  land  as 
bounded  on  a  court  does  not  give  rise 
to  an  Intention  to  create  an  easement 
as  respects  such  court.  Baker  v.  Wil- 
lard,  171  Mass.  220,  60  NE  620,  68 
AmSR  445,  40  I.RA  754. 

86.  Parker  v.  Foote,  19  Wend.  (H. 
T.)  309;  Rennyson's  App.,  94  Pa.  147. 
39  AmR  777;  Tunstall  v.  Christian,  80 
VB.  1.  66  AmR  681. 

[a]  A  Tsndor  o<  a  vacant  lot  In  a 
town  ot  dtr  does  not  by  Implication 
part  with  tiie  right  to  Dulld  on  his 
adjacent  vacant  lot  so  as  to  obstruct 
wlndowv  or  doors  placed  by  his  pur- 
chaser in  a  house  erected  on  his  lot. 
Ray  V.  Sweeney,  14  Bush  (Ky.)  1,  15. 
29  AmR  388  (where  Cofer,  J.,  said: 
"No  case  can  be  found.  In  this  country 
at  least,  in  which  It  has  been  held 
that  by  the  sale  of  a  vacant  lot  In  a 
town  or  city  the  vendor  parts  by  Im- 
plication with  the  right  to  build  upon 
his  adjacent  lot  so  fas  to  obstruct 
windows  or  doors  placed  by  his  vendee 
in  a  house  erected  on  his  lot"). 

[b]  Bnlldlng  rnpilatlon.— Owners 
of  real  property,  the  rear  (>f  which 
abuts  on  land  on  which  a  tenement 
building  Is  constructed,  have  no 
property  right  In  the  adjoining  own- 


ers' compliance  with  a  statutory  pro- 
vision requiring  the  leaving  of  a 
vacan^' space  or  open  yard  in  the  rear 
of  tenement  bullaings  for  light,  air, 
and  view.  Rudnlck  v.  Murphy,  £11 
Mass.  470.  100  NB  643. 

87.  Conn. — Robinson  v.  Clapp,  66 
Conn.  366.  32  A  939,  88  JJLA  682. 

Ga. — Turner  v.  Thompson,  68  Ga. 
268.  24  AmR  497. 

Me. — ^White  v.  Bradley.  66  He.  264. 

N.  J.— Bloom  V.  Koch,  68  N.  J.  Eq. 
10,  60  A  621  (barrier  to  prevent  throw- 
ing refuse  ahould  not  unnecessarily 
exclude  light  and  air);  Greer  v.  Van 
Meter,  64  N.  J.  Eq.  270,  88  A  794;  Sut- 

Jhen  T.  Therkelson,  88  N.  J.  En. 
18. 

Pa. — Rennyson's  App.,  94  Pa.  147, 
39  AmR  777;  Donnelly  v.  Krosskop,  19 
WklyNC  568:  Kay  V.  Stallman,  2 
WklyNC  642. 

W;  Va.— Powell  V.  81m»,  6  W.  Vs. 
1,  12  AmB  629. 

[a]  Forfeltax*  of  Tlgbt. — ^A  tem- 
porary abuse  of  the  use  of  windows 
by  throwing  fUth  and  refuse  there- 
from on  the  adjoining  land,  or  by  an- 
noying the  owner  thereof  by  speech 
and  conduct,  will  not  forfait  the  right 
to  such  use.  Turner  v.  Thompson,  S8 
Oa.  268,  24  AmR  497. 

B8.  Turner  v.  Thompson,  68  Qa. 
268,  24  AmR  497;  Rennyson's  App.i  94 
Pa.  147.  39  AmR  777;  Powell  V.  Sims, 
5  W.  Va.  1,  13  AmR  629. 

[a]  This  dootdns  lias  been  well 
stated  in  Robinson  v.  Clapp,  65  Cona: 
365,  32  A  939,  29  LRA  682.  67  Conn. 
638,  SB  A  504,  62  AmSR  298,  which 
holds  that  a  grantee  of  a  part  of  a 
tract  of  land  has  no  implied  grant  or 
easement  of  tight  or  air  aa  against  a 
subsequent  bona  flde  purchaser  of  the 
remaining  portion  unless  the  alleged 
easement  is  so  evidently  necessary  to 
the  reasonable  enjoyment  of  his  prem- 
ises, so  continuous  in  its  nature,  so 

Slain,  visible,  and  open,  and  so  manl- 
est  from  the  situation  of  the  two 
parts,  as  fairly  and  clearly  to  indi- 
cate to  the  prospective  purchaser  of 
the  remaining  portion  that  it  was  the 
intention  of  the  parties  to  the  sale  of 
the  first  portion  to  create  and  con- 
tinue such  an  easement,  and  to  (Aarge 
him  with  knowledge  that  law  and 
equity  forbid  him,  in  case  of  this 

{lurchase,  so  to  occupy  fals  part  as  to 
nterfere  with  sach  •esement. 

88.  Taylor  V.  Boulware,  86-lA.  Ann. 
469;  Tompkins  T.  Harwood,  24  N.  J. 
L.  426;  Plckard  v.  Collins,  28  Barb. 
(N.  T.).444-  Fishmongers'  Co.  v.  BJast 
India  Co.,  Dick.  163,  21  Reprint  233: 
Knowles  v.  Richardson,  2  Keb.  642,  84 
Reprint  404)  1  Mod.  65,  86  Reprint 
727:  Atty.-Gen.  v.  Doughty,  2  Ves.  45J, 
28  Reprint  290.    See  also  Infra  9  83. 

[a]  Shnttlng  ont  one's  house  from 
pnbllo  Tlew  is  not  a  legal  Injury  for 
which  a  suit  or  action  may  be  main- 
tained. Gallagher  v.  Dodge,  48  Conn. 
387,  40  AmR  182;  Butt  T.  Imperial 
Gas  Co.,  L.  R.  2  Ch.  168;  Smith  v. 
Owen,  S6  L.  J.  Cb.  817. 

[b]  Wham  ttSM  la  no  MrTttnOe  of 
vlsw  existing  In  favor  of  a  lot  owned 
by  plaintiff,  defendant  has  a  right  to 
build  a  fence  qn  hla^Ipt  tp  lUif  height 
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ri^t  to  view,  however,  may  be  aeqnind  by  agree- 
ment.*" 

[4  80]   4.  Bight  to  Privftcy  fxam  Oreriooking 

"Windows.  In  the  absence  of  a  deed  oi^  eontraet 
protecting  him,  a  property  owner  had  no  r^t  of 
action  against  a  neighbor  constructing  or  opening 
tvindows  or  doors  overlooking  his  premises  so  as 
to  interfere  with  his  privacy;  his  only  remedy  in 
such  ease  is  to  b'tiild  on  his  own  land  opposite  io 
the  offending  windows  so  as  to  obstmct  the  view.'^ 
[$  81]  B.  ObBtructioiu.— 1.  In  Q«iieral.  The 
making  of  openings  or  windows  in  a  house  or  wall 
abutting  on  or  overlooking  adjoinii^  land  confers 
no  right  to  the  aecess  of  light  and  air  over  the 
a^joinii^f  land  which  the  owner  thereof  is  bound 
to  x^peet.  The  doctrine  of  the  common  law  is 
that  an  adjmnii^  owner  may  deprive  his  neigh- 
bor of  the  light  coming  laterally  over  ^  his  land 


by  the  erection  of  a  wall,  fence,  or  other  strue- 
tnre  thereon,  within  the  period  of  prescripti<Hi, 
although  he  does  so  for  the  purpose  of  darkea- 
ing  the  windows  and  obstructing  the  passage 
of  light  and  air;  and  except  where  this  rule  has 
been  changed  by  statute  there  is  no  legal  injury  by 
such  an  obstruction,"^  unless  it  is  in  violation  of  a 
contract  between  the  parties." 

[$82]  S.  MotiTe  of  ObstrticUon— a.  In  OeneraL 
In  the  absence  of  statute,  if  the  erection  of  a 
fence,  wall,  or  other  structure  which  deprives  an 
adjoining  owner  of  light,  air,  or  view  is  lawfal, 
it  is  generally  not  a  nuisance  per  se,  whether  it  was 
made  with  a  malicions  intention  toward  the  adjoin- 
ing owner  or  with  -a  desire  to  improve  or  tnnunent 
the  builder's  property,  as  in  anoh  eases  the  law  will 
not  inquire  into  the  motive  with  which  the  erection 
was  made.**   In  'some  jurisdictions,  however,  it  is 


of  eighteen  or  twenty  feet  Parle  T. 
I>'Arcr,  28  loL  Ann.  424. 

90.  HarBliaU  v.  Columbia,  etc.. 
Electric  St  R.  Co..  73  B.  C.  2*1,  63 
SE  417- Atty.-Gen.  v.  Doughty,  2  ves. 
45S,  28  Keprlnt  290. 

91.  Del. — Pierce  T.  liCmon,  7  Del. 
619. 

Me.~Plerre  v.  Twnal^^S  Me.  4S6, 
46  AmD  673. 

Mass. — Christ  Church  V.  Lavexsolo, 
156  Mass.  89,  SO  NE  88. 

Pa- — Shelt  T.  Kemmerer,  13  Fhlla. 
£02. 

Eng. — Cross  v.  Lewis,  2  B.  &  C.  686, 
9  ECL  299,  107  Reprint  538;  Chandler 
V.  Thompson,  3  Campb.  80:  Tapling  v. 
Jones,  13  a  B.  N.  S.  876.  106  ECL  876. 
11  H.  U  Cas.  290,  11  Reprint  1344,  3 
ERC  1 :  Turner  v.  Spooner,  I  Dr.  & 
Bm.  467,  62  Reprint  457. 

[a1  An  owner  of  laud  has  the  light 
to  J^aoe  windows  and  doors  (1)  in  a 
wall  overlooking  the  land  of  his  neigh- 
bor, if  the  wall  Is  not  a  party  wall, 
but  is  wholly  on  the  former's  land; 
and  the  neighbor  has  no  remedy  for 
Uie  overlooking  of  his  privacy,  If  he 
Is  not  guarded  therein  by  deed  or  con- 
tract, except  to  build  on  his  land  op- 
posite the  offensive  windows  and 
doors.  Schafer  v.  Baker,  16  App.  (D. 
O  21S.  <2>  Thus  a  person  who  con- 
structs a  building  upon  his  own  prop- 
erty with  windows  in  tt  upon  the  side 
facing  his  neighbor's  property,  so  that 
the  privacy  of  the  letter's  residence 
Is  Interfered  with,  cannot  be  made  by 
his  neighbor  by  injunction  to  dose 
tb«  windows.  The  latter's  remedy  is 
to  establish  screens  upon  his  own 
property.  Bryant  V.  Sbolars,  104  Ia. 
786.  29  8  350.  (8)  So  where  a  person, 
in  cM}nBtructing  a  wooden  building  on 
his  property  with  windows  in  the  Bide 
facing  his  neighbor's  property,  places 
It  so  near  the  boundary  line  uiat  a 
portion  of  Its  weatherboarding  crosses 
that  line,  over  on  the  neighbor's  prop- 
erty, the  latter  cannot  on  that  account 
force  the  owner,  by  Injunction,  to 
close  the  windows.  In  aid  of  the  pri- 
vacy of  his  establishment,  but  he  nas 
the  right  to  force  the  owner  to  move 
the  building  entirely  back -on  his  own 
property.    Bryant  v.  Sholars,  supra. 

Eb]  In  TUUpplne  under  Civ.  Code 
art  S82,  an  owner,  within  a  give''  dis- 
tance of  an  adjoining  owner,  has  no 
easement  of  light  and  view  over  the 
adjoining  property  which  he  can  ex- 
ercise by  the  construction  of  doors 
and  windows.  Choco  v.  Santamaria, 
21  Philippine  132;  Saenc  v.  Hermanas, 
13  Phillpphie  666. 

92.  Ala. — Ray  v.  Lynes,  10  Ala.  63. 
Cal. — Ingwersen  v.  Barry,  118  Cal. 

842,  KO  P  536;  Western  Granite,  etc^ 
Co.  V.  Knickerbocker,  103  Cal.  Ill,  87 
P  192. 

DeL— Pierce  V.  Lemon,  7  Del.  B19. 

Ga. — Turner  v.  Thompson,  B8  Ga, 
268,  24  AmR  497. 

in.— Keating  v.  Springer,  146  111. 
481.  84  NB  SOBIsT  AmSR  176,  22  LRA 
644;  Dexter  v.  Tree,  117  m.  SSI,  6  NE 
E06;  Honsal  v.  Conant,  IS  111.  A.  XB9. 


lowa^ — ^Morrison  v.  Marquardt,  34 
Iowa  86,  »2  AmD  444.  I 

Kan. — ^Lapere  v.  Luckey,  23  Kan. 
534,  33  AmR  19a;  Triplett  v.  Jacks6n, 
6  iCan.  A.  777,  48  P  881. 

Ky. — ^Ransom  v.  HcCalllster,  9  KyL 
495. 

La. — Oldstein  v.  Firemen's  Bldg. 
Assoc,  44  La.  Ann.  492,  10  S  928; 
Parle  v.  jyAroy,  28  La.  Ann.  424. 

Me. — Lord  v.  Langdon,  91  He..  821, 
39  A  652;  Pierre  v.  Femald,  86  He. 
436.  46  AmD  673.  r 

Mass. — Rogers  t.  Sawln,  10  Gray 
376;  Fifty  Associates  v.  Tudor,  6  Gray 
255,  See  also  Keats  v.  Hugo,  il5 
Mass.  204,  16  AmR  80;  Richardson  v. 
Pond,  IS  Gray  387  (holding  that  awing 
shutters  would  give  no  easement  of 
light  and  air);  Carrlg  v.  Dee,  14  Gray 
583  (where  the  same  principle  was  ap- 

Elled,  although  the  window  was  on 
inges  so  as  to  swing  over  the  ad- 
joining land). 

N.  J. — Harwood  v.  Tompkins,  24  N. 
J.  L.  425:  King  v.  Miller,  8  N.  J.  Eq. 
659,  65  AmD  246. 

N.  Y.— Pickard  v.  Collins,  23  Barb. 
444;  Levy  v.  Brothers,  4  Misc.  48,  23 
NTS  826;  Knabe  v.  Levelle,  23  NTS 
818;  Shipman  v.  Beers,  2>  AbbXCas 
435;  Mahan  T.  Brown,  18  Wend.  261, 
28  AmD  461. 

Oh.— Letts  V.  Kessler,  54  Oh.  St  73, 
42  NE  765.  40  LRA  177  and  note. 

Pa.— Haverstlck  v.  Slpe,  83  Pa.  368; 
Shell  V.  Kemmerer,  13  Fhlla.  602. 

S.  C— Bailey  V.  Gray.  53  8.  C.  503. 
31  SE  354;  Napier  y.  Bulwinkle.  39 
S.  C.  L.  311.  See  also  Wilson  v.  Cohen, 
14  8.  C.  Eq.  80  (where  the  court  de- 
clined to  Interfere  with  the  closing 
of  a  window  through  which,  by  open- 
ing iron  shutters,  a  stairway  was 
lighted,  it  appearing  that  the  shutters 
were  but  seldom  opened). 

Tenn. — McCorkle  v.  ^skell.  (Ch. 
A.)  60  SW  172.  •    -  ^ 

Tex. — Klein  v.  Gehrung,  26  Tex. 
Suppl.  232,  78  AmD  565. 

Vt.— Hubbard  v.  Town,  33  Vt  295. 
W.  Va.— Koblegard  v.  Hale.  60  W. 
Va.  37,  40.  53  SE79S,  116  AmSR  868 
[quot  Cycl;  Cunningham  v.  Dorsey, 
3  W.  Va.  293. 

Eng. — Butt  V.  Imperial  Gaa  Co.,  L. 
R.  2  Ch.  158;  Moore  v.  Bawson,  3  B. 
&  C.  832,  10  ECL  156,  107  Reprint 
756;  Cliandler  v.  Thompson,  8  (Tampb. 
80. 

See  Hall  v.  Evans,  42  U.  C.  Q.  B. 
190. 

[a]  Ught  and  air  from  square^— 

Unless  by  express  grant  the  owner  of 
a  lot  opposite  a  square  and  separated 
from  It  by  a  street  has  no  right  to 
light  and  air  which  will  give  him  any 
redress  for  its  appropriation  to  new 
uses.  Greene  v.  New  York  Cent,  etc., 
R.  Co.,  12  AbbNCas  (N.  T.)  124.  65 
HowPr  154. 

[b]  Wliere  a  room  is  owned  by  two 
penona  tn  tmvmrtltj,  one  owner  may 
construct  a  partition  on  the  dividing 
line,  notwithstanding  all  the  windows 
are  on  his  side  of  the  partition,  and 
no  action  will  He  in  favor  of  the  othw 


owner  for  so  Interrupting  the  passage 
of  light  and  air  into  his  side  of  the 
room.  Symmes  v.  Drew,  81  Pick. 
(Mass.)  -278. 

[C]  Sa  Mlwiss^ppi  it  has  been  held 
tliat  a  party  has  no  right  to  build  a 
house  so  near  his  neighbor  as  to  Im- 
mediately- obstruct  uie  passage  of 
either  light  or  air;  but  the  mere  ten- 
dency to  obstruct  the  free  passage  of 
the  one  or  the  other  has  never  been 
considered  sufficient  to  warrant  a  re- 
straining process  In  a  court  of  equity. 
Qwln  V.  Melmoth,  Freem.  606. 

[dl  A  fenoe  is  not  a  ''noisanoe" 
merely  because  it  obstructs  the  pas- 
sage of  "air  and  light"  to  the  building 
of  the  adjoining  owner.  Ingwersen  v. 
Barry.  118  Cal.l42.  50  P  &3C  See  also 
Nuisances  [29  Cyc  1187}. 

Obstmotlon  of  light,  air,  and  vleir 
generaUr  m  not  bdsw  a  wolsaaee  see 
Nuisances  [29  Cyc  1187]. 

93.  Silverfleld  V.  Frank,  48  Or.  608, 
73  P  1082. 

94.  CaL — ^Western  Granite,  etc..  Co. 
v.  Knickerbocker,  108  Cal.  Ill,  87  P 
192. 

111.— Guest  V.  Reynolds,  68  111.  478, 
18  AmR  570. 

Ind.— Giller  v.  West  162  Ind.  17,  69 
NE  548. 

Kan. — Lapere  v.  Luckey,  23  Kan. 
534,  33  AmR  196;  Triplett  v.  JacksoA, 
5  Kan.  A  777.  48  P  981  [foH  Falloon 
V.  Schilling,  29  Kan.  292.  44  AmR  642 
(where  an  adjoining  owner  erected 
cottages  for  rental  to  negrtMs)]. 

La. — Taylor  v.  Booilware,  36  La. 
Ann.  469  (holding  that  the  Erection  of 
screens  obstructing  the  view,  but  not 
interfering  with  the  opening  of  win- 
dow shutters  in  an  adjoining  house, 
is  not  an  obstruction  of  a  right  to 
light  and  air  which  can  be  Buccess- 
fully  complained  of). 

Me. — Lord  v.  Langdcm,  91  He.  221, 
39  A  552. 

Mass. — ^RldeiDUt  V.  Knox,  148  Mass. 
372,  18  mi  390,  12  AmSREeo.  2  LRA 
81. 

Mont. — Bordeaux  v.  Greene,  22 
Mont  254,  56  P  218,  74  AmSR  600. 

N.  T.— Pickard  v.  Collins,  23  Barb. 
444;  Mahan  v.  Brown,  13  Wend.  261, 
28  AmD  461. 

Oh.— Letts  V.  Kessler,  54  Oh.  St.  73, 
42  NE  765,  40  LRA  177  and  note  [rev 
7  Oh.  Clr.  Ct  108,  8  ,Oh.  CIr.  Dec. 

Wis. — ^Hetiaer  v.  Hochreln,  107  Wis. 
267,  83  NW  808,  81  AmSR  841.  60  LRA 

305. 

See  McCorkle  v.  Driskell,  (Tenn.  Ch. 
A.)  60  SW  172. 

[a]  Thus  (1)  a  lot  owner  by  ma- 
liciously erecting  on  his  lot  a  high 
fence  does  not  give  a  right  of  action 
to  an  adjoining  lot  owner,  whose  view 
is  thereby  obstructed,  and  from  whose 
premises  light  and  air  are  cut  off. 
Saddler  v.  Alexander,  56  SW  518,  21 
KyL  1836.  (2)  So  where  plaintiff 
used  her  lot  for  gardening,  and  had 
an  unobstructed  view  for  a  space  of 
ttfty-nlne  feet  therefrom  across  an  ad- 
jacent lot  to  a  side  ■ti;eet,  she  luid  no 
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held  tbat  if  an  owner  makes  aneh  an  obstruction 
with  the  intention  of  injuring  his  neighbor,  and 
without  any  advantage  or  benefit  to  himself,  it  is 
a  uuisanee  for  which  his  neighbor  has  a  right  of 
action  and  that  the  fact  that  one  owner  resided  on 
the  premises  upon  which  the  objectionable  obstruc- 
tion was  maintained,  and  that  the  o'ther,  who  owned 
an  undivided  interest  in  the  property,  manifested 
his  approviU  of  the  obstmetion,  renders  both 
liable" 

83]  b.  Under  Statutes.  By  statute  in  some 
states  f^ces  or  like  structures  are  declared  a 
private  nuisance,  and  a  remedy  preseribed  there- 
for, if  they  exceed  a  preseribed  height  and  are 
unnecessarily  or  malieionsly  ereoted  or  maintained 
to  spite  or  anm^  the  owners  or  occupants  of  ad- 
joining land.*'   In  eases  arising  under  these  stat- 


ut«  it  is  held  tbat  in  order  to  omnpel  lemovsi  or 
recover  damages  the  purpose  to  annoy  most  be 
the  eontrolling  motive  and  must  amount  to  actual 
malevoloiee  aa  distinguished  from  teehnieal  mal- 
ice;** and  where  sn<m  malice  is  not  present  an 
adjoining  owner  may  ereet  a  fence  or  other  struc- 
ture to  aneh  height  above  the  prescribed  limit  as 
may  be  necessary  to  protect  himself  his  family^ 
and  his  property  from  annt^nnoeB  inflieted 
threatened  by  his  neighbor." 

Snch  a  statutory  provision  applies  to  existing 
structures  subsequently  maintained,  as  well  as  to 
those  afterward  erected;^  but  it  has  been  held  that 
it  does  not  apply  to  a  fence  or  structure  which  is 
wholly  on  the  land  of  one  owner,  or  ia  not  on  <n: 
near  the  boundary  lin^  and  that  the  muntenanee 
of  sneh  fence  or  stmetiuv  cannot  be  joined 


cause  of  action  asalnBt  the  own«r  of  *  or  ornamental  purpofl«,  but  out  of 


the  adjacent  lot  ?or  erecting  a  high 
and  unsightlr  close  board  fence  along 
the  boundary  line,  although  It  was 
done  for  malice  only,  and  Injured 
plalntllTs  lot  for  the  purpose  named, 
and  obstructed  the  view.  ^GlUer  v. 
West,  162  Ind.  17,  8ff  NE  B4S. 

95.  Norton  v.  Randolph,  (Ala.)  58 
S  283;  Burke  t.  Smith,  S9- Mich.  380, 
$7  NW  838  (which,  by  a  divided  court, 
afllrmed  a  decision  that  a  fence 
erected  maliciously  and  for  the  ex- 
press purpose  of  deprlvinK  the  ad- 
joining owner  of  light  and  air  Is  a 
nuisance).  'The  doctrine  thus  affirmed 
was  followed  In  Peek  v.  Roe,  110  Mich. 
52,  67  NW  10'80;  Kusnlak  v.  Kozmlnski, 
loV  Uleh.  444,  65  NW  275,  61  AmSR 
S44;  Kltkwood  V.  FInegan,  9S  Mich. 
S4S,  66  NW  4S?;  Flaherty  v.  Horan, 
81  Mich.  62.  4&  NW  381.  8  LRA  188; 
Barger  v.  Barrlnger,  151  N.  C.  438, 
436,  S«  8X1  489,  26  LRANS  831  and 
note,  19  AnnCas  472  and  note  [appr 
Burke  V.  Smith,  supra]. 

[a]  "WUle  It  la  troe  tluit  vhett 
one  pursues  a  stxlotlr  legal  rlgbt  his 
motives  are  immaterial,  yet  no  man 
has  a  right  to  build  and  maintain  an 
entirely  useless  structure  for  the  sole 
purpose  of  injuring  his  neighbor.  The 
argument  has  force,  and  appears  ir- 
resistible. In  the  light  of  the  moral 
law  that  ought  to  eovern  all  human 
action.  And  the  civil  law,  coming 
close  to  ihe  moral  law,  declares  that: 
'He  who.  In  making  a  new  work  upon 
his  own  estate,  uses  his  right  without 
trespassing  either  against  any  law, 
custom,  title,  or  possession  which  may 
subject  him  to  any  service  towards  his 
neighbors,  Is  not  answerable  for  the 
damages  which  they  may  chance  to 
sustain  thereby,  unless  it  be  that  he 
made  that  change  merely  with  a  view 
to  hurt  others  without  advantage  to 
himself.'  Thus  the  civil  law  recog- 
nizes the  moral  law,  and  does  not 
permit  the  owner  of  land  to  do  an 
act  upon  his  own  premises  for  the 
express  purpose  of  Injuring  his  neigh- 
bor, where  the  act  brings  no  profit  or 
advantage  to  himself.  The  law  fur- 
nishes redress,  because  the  injury  Is 
malicious  and  unjustifiable.  The 
moral  law  imposes  upon  every  man 
the  duty  of  doing  unto  others  as  he 
would  that  they  should  do  unto  him; 
and  the  common  law  ought  to,  and  In 
my  opinion  does,  require  him  to  so 
use  his  own  privileges  and  property 
as  not  to  Injure  the  rights  of  others 
maliciously,  and  without  necessity.  It 
Is  true  that  he  can  use  his  own  prop- 
erty, if  for  his  own  benefit  or  advan- 
tage. In  many  cases  to  the  Injury  of 
his  neighbor;  and  such  neighbor  has 
no  redress,  because  the  owner  of  the 
property  is  exercising  a  legal  right 
which  Infringes  on  no  legal  right  of 
the  other.  Therefore,  and  under  this 
principle,  the  defendant  might  have 
erected  a  building  for  useful  or  orna- 
mental purposes,  and  shut  out  the 
light  and  air  from  complainant's  win- 
dows; but  when  he  erected  these 
'screens'  or  'obscuren^  for  no  useful 


pure  malice  against  his  neighbor.  It 
seems  to  me  a  different  principle  must 

firevail,  I  do  not  think  the  common 
aw  permits  a  man  to  he  deprived  of 
water,  air,  or  light  for  the  mere  grati- 
fication of  malice.  No  one  has  an  ex- 
clusive property  in  any  of  these  ele- 
ments except  as  the  same  may  exist 
or  be  confined  entirely  on  hb  own 
premises."  Per  Morse,  J.,  iln  Burke 
v.  Smith.  69  Mich.  880,  38&,  87  NW 
838. 

[b]  Spite  fenee,— The  malicious 
construction  of  a  rude,  unsightly 
board  fence  eight  feet  and  six  In^es 
high  near  the  division  line  between 
the  property  of!  plaintiff  and  defend- 
ant, and  within  four  feet  of  plaintlfTs 
windows,  so  as  to  cut  off  plaintiffs 
view,  light,  and  air,  without  any  bene- 
fit to  defendant,  constitutes  a  nuisance 
for  which  plalntlft  Is  entitled  to  re- 
cover damaigeB.  Barger  v.  Barrln^r, 
161  K.  a  4tS,  W  SSr4S9,  26 
831,  19  AnnCas  472. 

To]  VBBeeeMaiT  and  ungMsonslile 
obstraetlen^d)  A.  lot  owner  la  not 

Justified  In  erecting  a  barrier  of  close 
loards  on  his  lot  in  front  of  the  win- 
dows of  the  house  adjoining,  to  pre- 
vent the  throwing  of  refuse  from  the 
windows. on  his  lot,  so  as  to  obstruct 
the  light  and  air  through  the  win- 
dows, where  a  barrier  of  another  kind 
would  be  equally  effective.  Bloom  v. 
Koch,  63  N.  J.  Bq.  10,  50  A  621.  (2) 
And  the  fact  that  a  lot  owner  permit- 
ted persons  of  bad  character,  whose 
behavior  was  a  nuisance,  to  occupy 
a  part  of  the  house,  did  not  jUBttfy 
the  erection  of  such  a  barrier,  where 
the  objectionable  tenants  were  ejected 
when  notice  of  their  conduct  was 
given  to  the  landlord.  Bloom  v.  Koch, 
supra. 

[d]    Xa  the  absenoe  of  .malios,  the 

erection  of  a  fence  on  one's  land,  to 
secure  privacy,  cannot  be  restrained 
by  an  adjoining  owner.  Meti  v.  Tier- 
ney,  13  N.  M.  f«8,  88  P  788. 

90.  Peek  v.  Roe.  110  Mich.  62,  67 
NW  1080. 

S7.  See  the  statutes.  See  also 
Nuisances  [29  Cyc  1154]. 

98.  Conn. — Scott  v.  Wilson,  82 
Conn.  289,  73  A  781;  Harbison  v. 
White,  46  Conn.  106. 

Me.— Healey  v.  Spftuldlng,  104  Me. 
122,  71  A  472:  Lord  v.  Langdon,  91 
Me.  221,  39  A  552. 

Mass. — Rice  v.  Moorehouse,  160 
Mass.  482,  28  NE  229. 

N.  H.— Hunt  V.  Coggin,  SO  N.  H. 
140,  20  A  260. 

Wash. — ^Karasek  t.  Peler,  22  Wash. 
419,  61  P  83,  50  LBA  845. 

[a]  Asnoyance  need  not  be  the  sola 
purpose  in  order  to  constitute  a  fence 
a  private  nuisance  under  such  a  stat- 
ute. Healey  v.  Spa u1  ding,  104  Me. 
122,  71  A  472.  But  -see  Liovell  v. 
Noyes,  69  N.  H.  263,  46  A  25. 

ab]  Personal  spite,  hatred,  or  ill 
L  agalnat  «  neighbor  is  not  sassn- 
tlal  to  the  "malicious"  erection  of  a 
fence  or  other  structure  if  such  a 
fence  or  structure  la  willfully  oon- 


struoted  which  Is  useless  to  the  per- 
son erecting  it  and  which  Injures  and 
Is  Intended  to  injure  the  neighbor  and 
his  adjacent  land.  Whltlock  v.  Uhle, 
75  Conn.  423,  427,  6S'  A  891  (where 
Hamersley,  J.,  said:  "We  think  it 
follows  from  this  purpose  of  the  Act. 
and  from  the  conditions  which  define 
and  limit  this  exception  or  new  right 
and  duty  Incident  to  the  ownership 
of  land,  that  the  Intent  to  Injure  by 
the  erection  of  the  structure  is  an 
Intention  which  must  be  discovered 
mainly  from  the  fact  that  the  struc- 
ture does  Impair  the  valiie  of  adjacent 
land  and  Injure  the  owner  In  its  use, 
from  the  absence  of  the  reasonable 
possibility  of  any  real  advantage, 
whether  of  profit,  protection,  or 
pleasulre.  In  the  use  of  the  land;  and 
from  the  character,  location  and  sur- 
roundings of  the  structure  Itself.  It 
la  quite  possible  for  a.  structure  to 
bear  on  its  fac&  as  It  were,  convincing 
evidence  that  It  was  Intended  for  a 
legitimate  purpose,  or  that  It  was  in- 
tended to  Injure  the  adjacent  land 
and  Its  owner.  Such  intention  relates 
to  the  thing  done.  Its  purpose  and 
effect,  and  does  not  depend  on  the 
existence  or  nonexistence  of  per- 
sonal spite  or  Ill-will.  The  In* 
tentlon  is  not  the  motive  from 
which  It  may  have  sprung,  but  the  es- 
tablished purpose,  from  whatever 
motive,  to  use  the  land,  in  a  manner 
not  justified  by  its  ownership,  and  for- 
bidden by  law.  When  a  structure, 
useless  to  the  owner.  Injuring  ad- 
jacent land  and  Its  owner.  Intended 
to  work  such  Injury,  Is  willfully 
erected,  It  Is  mallctoualy  erected;  that 
is.  It  Is  erected  in  knowing  disre- 
gard of  the  law  and  the  rights  of 
others"). 

[c]  A  fence  nine  feetUgli  shutting 
out  a  nelgh'bor's  light  'entirely  from 
three  windows  Is  built  for  malevolent 
purposes  where  It  is  admitted  by  the 
owner  building  the  fence  that  a  fence 
five  feet  high  would  serve  his  purpose 
as  well,  and  that  he  would  not  have 
built  the  fence  so  high  had  his  neigh< 
bor  helped  him  to  build  a  division 
fence  or  to  put  an  eaves  trough  on 
the  roof  of  his  house.  Karasek  v. 
Peler,  22  Wash.  419,  61  P  33,  60  LRA 
345. 

[d]  Xeqalzlng  abatement  of  ml- 
sanoe  aa  oonditlon  of  xemoTiag  fence. 

—Where  defendant  maliciously  erects 
an  unnecessary  fence  the  court  may 
direct  Its  removal  upon  the  alteration 
by  plaintiff  of  his  projecting  roof  so 
as  to  prevent  it  from  discharging 
water  on  defendant's  land.  Karasek 
V.  Peler,  22  Waah.  419,  <t  P  83,  50 
LRA  S46. 

'[e]  Such  a  statute  miwt  be  Btrtctly 
conatrusd  in  order  to  avoid  the  viola- 
tion of  property  rights.  Jones  v.  Wil- 
liams. 56  Wash.  588,  106  P  166. 

99.  Healey  v.  Spauldlng,  104  He. 
122.  71  A  472. 

1.  Smith  V.  Morse,  148  Mass.  407, 
19  NB  393:  Rldeout  v.  Knox,  148  Mass. 
S68.  19  NE  890,  18  AmSR  SSO,  t  LRA 
81. 
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merely  beeaase  it  obstruets  the  passage  of  l^t  and 
air/  even  thot^  it  is  ereoted  and  maintained  ma^ 
licionsly  and  tumeeeBsanly  for  the  purpose  of  an- 
noying the  owner  and  occupant  of  the  adjoining 

property.' 

It  has  also  beall  held  HaX  a  bnOdlng  which  in 
soma  measure  enhances  the  ralue,  UMfulneas,  and 
enjoyinent  of  land  is  not  a  puisanee  within  the 
meaning  of  such  a  statute,  and  the  motiVes  of  the 
builder  cannot  be  assigned  as  a  1^^  reuon  for 
preventing  its  construction.* 

84]  S.  Actions— a.  Who  Hay  Sue.  An  ac- 
tion or  suit  under  the  vtatutm  giving  a  remedy 
for  the  malicious  obstruction  ^  an  adjoining 
owner's  light,  air,  or  view  may  be  maintained  by 
an  injured  adjoining  owner  not  in  occupation,*  or 
by  the  person  occupying  the  premises  either  as 
tenant  or  owner.* 

[$  85]  b.  Form  of  Action.  Under  the  statutory 
provisions  against  the  malicious  obstruction  of  a 
neighbor's  light,  air,  or  view,  or  in  those  jorisdic- 
tions  in  which  such  an  obstrdetion  is  held  to  give 
rise  to  a  cause  of  action,  the  injured  owner  may 
maintain  an  action  for  the  damages  sustained  by 


sneh  an  obstruction,'  or  may  sue  out  an  in- 
jnnetioD  to  restrain  its  erection  or  cause  its 
removaL" 

li  86]  c  Pleading  and  Proof.  On  the  theory 
of  an  implied  grant,  an  action  to  recover  for  the 
obstruction  of  or  interference  with  light  and  air 
may  be  maintained  at  any  time  after  the  right  is 
interfered  with,  and  hence,  in  such  a  case,  it  is  un- 
necessary to  allege  or  prov^  a  right  by  prescription.' 
An  allegation  of  a  right  to  light  and  air  »  sus- 
tained by  proof  of  a  right  by  prescription  or  by 
grant/"  and  a  mer^  all^tion  that  the  windows 
olwtmeted  were  "ancient"  will  not  restrict  plain- 
tiff to  proof  of  prescription,  but  he  may  show  that 
the  right  was  acquired  by  grant.^^ 

The  admisslhility  and  weight  and  snfAciency  of 
the  evidence  in  an  action  or  suit  for  an  unlawful 
obstruction  of  light,'  air,  or  view  are  governed  by 
the  rules  of  evidence  applicable  to  civil  cases 
generally." 

87]  d.  TriaL  The  rules  governing  trials  in 
civil  actions  generally  apply  in  an  action  for  an 
unlawful  obstruction  of  light,  air,  or  view  from 
adjoining  premises." 
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[$  88]  One  owner  may  be  liable  for  allowing 
things  in  themselves  offensive  to  go  upon  a  neigh- 
bor's property,  or  for  causing,  by  artificial  means. 


a.  Inewenien  v.  Barry.  118  Cal.  342, 
50  P  636;  WeBtern  Granite,  etc..  Co. 
V.  Knickerbocker,  103  Cal.  Ill,  37  P 
192;  Spauldins  Smith,  ISS  Masa. 
SIS.  S9  NE  189  (on  opposite  side  of 
street). 

3.  BroBtrom  v.  Lauppe,  179  Mass. 
315,  60  NE  785  (holding  that  while 
Act  [1887]  o  848,  providing  against 
the  malli^us  erection  or  maintenance 
of  fences.  Is  not  confined  to  fences 
actually  on  the  Iwundary  line,  It  does 
not  extend  to  fences  which  are  not 
substantially  adjoining  the  Injured 
party's  land). 

4.  Ixivell  V.  Moyes,  09  N.  H.  263, 
46  A  26  (holding  that  a  shed  thirty- 
two  feet  lonx,  by  ten  feet  wide  and 
fifteen  feet  hlirh,  erected  by  an  owner 
of  land  entirely  on  his  own  premlset^ 
tt8«d  for  storing  carriages,  but  erected 
for  the  purpose  of  annoying  an  ad- 
joining owner,  is  not  a  nuisance,  with- 
£i  Pub.  St.  o  14S  {S  28.  29,  declaring 
thart  any  fence,  or  other  structure  in 
the  nature  of  a  fence,  exceeding  five 
feet  in  height,  erected  for  the  purpose 
of  annoying  an  adjolnlns  owner,  shall 
be  deemed  a  private  nuisance) ;  Jones 
V.  Wlllian^s,  66  Wash.  688,  694,  106  P 
166  [cit  Cycl. 

Taj  A  pnUlo  guago  plant  which 
enhances  the  value  and  enjoyment  of 
the  land  is  not  a  nuisance  within  the 
meaning  of  such  statute,  regardless 
of  the  motives  of  the  owner  and  his 
Intent  to  annoy  hia  neighbor.  Jones 
V.  VPilliams,  56  Wash.  588,  106  P  166. 

[b]  Wh«M  the  primary  pnrpof*  of 
the  •r*otioa  is  reasonable  and  proper 
for  the  purpose  of  benefiting  defend- 
ant, and  the  malicious  intent  to  annoy 
the  neighbor  is  a  secondary  motive, 
the  statute  does  not  apply.  Gallagher 
T.  Dodge,  48  Conn.  387,  40  AmR  182. 

fi.  Smith  T.  Morse,  148  Mass.  407, 
19  NE  S93  (the  statute  giving  a  right 
of  action  to  any  owner  or  occupant 
injured  In  his  comfort  or  in  the  en- 
joyment of  his  estate). 

a.  Winsor  V.  German  Sav.,  etc, 
Soc,  31  Wash.  865,  72  P  66  (holding 
that  eucb  a  person  Is  a  "proprietor** 
within  the  meaning  of  2  Balllnger 
Annot.  Code  and  St.  S  S483,  providing 
for  an  Injunction  in  such  cases), 

T.  Whltlock  V.  Uhle,  76  Conn.  428, 
S3  A  891;  Barger  v.  Barrlnger,  151 
M.  C.  4tS,  <e  SB  4»,  2B  LRAN8  831 
and  note,  19  Ann<:!a8  472  and  note. 
Sm  alao  eoMa  Biq>ra  |i  82,  83. 


Action  for  damagesi  For  Injury  to 
easements  of  tight  and  air  see  Ease- 
ments [14  Cyc  1214].  For  nuisances 
generally  Bee  Nuisances  [29  Cyc  12541. 

8.  Scott  V.  Wilson,  82  Conn.  289, 
73  A  781  (holding  that  where  the  trial 
court  correctly  found  that  defendants 
maliciously  constructed  a  division 
fence  to  injure  plaintiff  In  enjoyment 
of  his  property,  plaintiff  was  entitled 
to  an  Injunction  for  Its  removal,  under 
Gen.  St.  (1902]  gs  1013,  11»7,  provid- 
ing for  the  removal  of  any  erection  by 
a  landowner  or  a  tenant  with  Intent 
maliciously  to  injure  the  owner  or 
lessee  of  adjoining  property):  Whlt- 
lock V.  Uhle.  76  Oonn.  423,  %Z  A  891: 
Karaaek  v.  Peler,  22  Wash.  419,  61  P 
33,  60  IiRA  S46.  Sea  also  cases  supra 
8J  82,  82. 

InjnaeilOMi  To  protect  easements  of 
light  and  air  see  Elasementa  [1^  Cyc 
1218].  To  restrain  nuisances  gener- 
ally see  Nuisances  [29  Cyc  12191. 

[a]  An  offer  to  bny  the  land.  In 
eontrovwesj  does  not  entitle  an  owner 
to  enjoin  the  adjoining  owner  from 
building  to  the  line  and  interfering 
with  the  free  access  of  light  and  air 
to  the  former's  house,  where  such 
offer  is  merely  to  nay  such  sum  there- 
.for  as  it  shall  be  appraised  at  by 
persona  to  be  selected  by  them.  Rob- 
inson v.  Clapp,  67  Conn.  638,  36  A  504, 
52  AmSR  296. 

8.  Story  v.  Odin,  12  Mass.  157,  7 
AmD  46. 

10.  Gerber  v.  Grabel,  16  lU.  217. 

11.  Ward  V.  Neal,  35  Ala.  602. 
[al    Burden  of  proof. — Under  the 

English  doctrine,  as  the  grantee  of  a 
house  has  a  prima  facie  right  to  light 
as  against  his  grantor,  the  burden  of 
showing  that  that  right  Is  limited 
or  restricted  llee  on  the  grantor. 
BroomQeM  Williams,  [1897]  1  Ch. 
602. 

13.    See  Evidence  [16  C^yc  821]. 

f a]  Bvldeaoe  held  nlllolest  to  sus- 
n  a  verdict  for  plalntlfl  in  an  ac- 
tion under  Pub.  St.  o  148  U  28,  29. 
Horan  v.  Byrnes,  70  N.  H.  »1,  49  A 
669. 

[b]  wrMUaoe  %M  lamaMMmat  to 

sustain  a  bill  to  restrain  defendant 
fnmi  erecting  a  fence  across  a  line 
between  adjoining  property  on  the 
ground  that  it  was  of  no  beneficial 
use  to  defendant,  but  was  erected  ma- 
liciously to  obstruct  plaintiff's  light 
and  air,  and  as  a  menace  to  hla  buUd- 


things  in  themselves  inoffensive  to  pass  upon  his 
land,  so  as  substantially  -to  interfere  with  the  enjoy- 
ment to  which  he  is  entitled  or  to  cause  him  injury," 

Ing  In  case  of  fire.  Met»  v.  Tlemey, 
13  N.  M.  363,  83  P  788. 

13.  See  Trial  [88  Cyc  12881. 
[a]    Dlreottng  verdict. — Where  in 

an  action  under  Pub.  St.  o  143  JS  28, 
29,  against  a  husband  and  wife,  pialn- 
tilTs  adjoining  owners,  for  maintain- 
ing a  structure  in  the  nature  of  a 
fence  on  the  division  line,  the  hus- 
band testified  that  the  lot  belonged 
to  him,  and  there  was  no  evidence 
that  the  wife  erected,  or  took  any 
part  in  -the  erection  of,  the  structures, 
except  such  inferences  as  might  be 
drawn  from  the  relation  of  the  par- 
ties, aaide  from  a  declaration  made 
before  trial  that  the  fence  was  going 
higher,  and  that  they  would  not  leave 
plaintiff  a  bit  of  room,  which  state- 
ment the  Jury  were  instructed  might 
be  considered  by  them  only  as  beannff 
on  defendant's  malice.  It  waa  error  to 
refuse  to  direct  a  verdict  in  favor  of 
the  wife.  Horan  v.  Byrnes,  70  N.  H. 
531,  49  A  569. 

14.  Ind. — Niagara  Oil  Co.  v.  Jack- 
son, 48  Ind.  A.  238,  91  NE  826. 

Mass.— Ball  v.  Nye,  99  Maaa.  682, 
97  AmD  56. 

N.  Y.— Radcllff  V.  Brooklyn,  4  N.  Y. 
196,  63  AmD  357. 

N.  C— Davte  V.  Smith,  144  N.  C. 
297,  66  8E  940. 

Eng. — Rylands  v.  Fletcher,  L.  R. 
3  H.  L.  330,  1  ERC  235:  Wilson  v. 
Newberry,  L.  R.  7  Q.  B.  31;  Brine  v. 
Great  Western  R.  Co.,  2  B.  &  S.  402, 
110  ECL  402,  121  Reprint  1123:  Smith 
V.  Kenrtck,  7  C.  B.  516,  62  ECD  515, 
137  Reprint  206:  Baird  v.  Williamson, 
15  C.  B.  N.  S.  376.  109  ECL  376.  148 
Reprint  831;  Hurdman  v.  North  East- 
ern R.  Co.,  8  C.  P.  D.  168;  Tenant  v. 
Goldwln.  2  lid.  Raym.  1090,  92  Reprint 
222,  6  Mod.  811,  87  Reprint  1061,  1 
Salk.  360,  91  Reprint  814;  Aoton  v. 
Blundell,  IS  L.  J.  Exch.  289. 

Can. — Audette  v.  0'(3aln,  89  Can.  S. 
C.  103. 

[a]  Increased  injnrr  by  freeslagy— 

One  who  turns  waste  water  from  a 
tank  upon  the  premises  of  another  In 
freezing  weather  cannot  claim  exemp- 
tion from  liability  on  the  ground  that 
the  freezing  waa  an  act  of  nature. 
Chicago,  etc.,  R  Co.  v,  Hoag.  90  IlL 

[b]  neaAlnff.^Where  a  complaint 
avers  damages  oecause  of  the  wrong- 
ful construction  of  an  embankment 
whereby  large  quafititlea  st  jitter 
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regardlees  of  his  motive  in  doing  so."   He  is  not  |  liable,  however, -«4iere  the  act  is  caused     a  stranger." 

Vm.  StTBJAOENT  supposr' 


[J  89]  Where  parts  of  a  structure  are  owned  by 
different  persons,  each  owner  is  entitled  to  have  the 
others  so  use  their  portions  that  be  shall  not  be 
prejudiced,  and  if  he  is  the  owner  of  an  upper 
story  he  has  a  right  to  the  support  of  the  walls 
below,  and  the  lower  owner  cannot  remove  such 
support,  or  do  anything  to  his  own  property  to 
endanger  the  stability  of  the  upper  floor;"  and  if 
he  does  so  it  is  an  infringement  of  right  for  which 
the  upper  owner  may  maintain  an  action  without 
showing  special  damage.^" 

Dnt7  to  repair.    Upon  the  question  whether,  in 

IX.  TS£ES  ON  OB 
90]  A.  Oa  Land  of  One.  Adjoining^Owner— 
1.  ownership— a.  In.  OmeraL  In  apte  of  some 
confusion  among  the  older  anthoritiee  as  to  the 
ownership  of  a  tree  standing  wholly  on  the  land 
of  one  owner,  when  its  roots  extended  into  the 
land  of  another,"  it  is  now  the  generally  adopted 
view,  both  in  this  country  and  Iq  England,  that  the 
ownership  of  a  tree  under  such  mreumstances  is  in 
him  in  whose  land  the  tree  stands.** 

[$  91]  b.  Of  Fruit  on  Overhanging  Branebes. 
Where  the  trunk  of  the  tree  stands  wholly  on  the 
land  of  one  owner,  the  growing  fruit  thereon  is 


flowed  on  plalntlfTB  land  and  caused 
Injury,  ana  the  plea  avers  the  con- 
struction and  maintenance  of  the  em- 
bankment by  act  of  narUament.  a 
replication  which  admits  the  facts 
Btated  by  the  plea  and  avers  that  the 
flajnage  resulted  from  wrongful.  negU- 

Sint,  and  Improper  construction  of 
e  embankment  and  Its  wrongful  con- 
tinuance is  not  a  departure  from  the 
declaration.  Brine  T.  Qiwfct  WMtern 
R.  Co.,  2  B.  &  a  402, 110  ECL  402,  121 
Reprint  1128.         _  ,  „  ^ 

W.  Radclltt  V.  Brooklyn,  4  N.  T. 
19B,  5S  AmD  867.  „  , 

lb.  Brown  v.  McAllister,  3&  Oal. 
57S  (holdine  that  where  the  (jwner  of 
a  lot  on  a  declivity  had  no  control 
over  property  lying  above  his  on  the 
same  declivity,  or  over  the  persons 
occupying  It,  and  foul  and  ofrenslve 
water  was,  without  any  fault  of  his, 
thrown  upon  the  upper  lot,  which 
flowed  naturally  across  hla  premises 
on  to  the  lot  below,  he  waa  not  re- 
sponsible to  the  owner  of  the  lower 
lot  for  the  damage  resulting  there- 
from); Ostrom  v.  Sills,  2S  Can.  8. 

17.  See  also  Mines  and  Minerals 

127  Cyc  7891 

18.  111.— McConnel  v.  Klbbe,  tt  HI. 
176.  85  AmD  265.  ' 

Iowa. — Rhodes  v.  McCormlek^  4 
Iowa  808,  68  AmD  663. 

Mass. — Pierce  V.  Dyer,  109  Maes. 
374,  12  AmR  716.  _  , 

ling. — Dalton  v.  Angus,  6  App.  Cas. 
740.  10  ERG  98;  Humphries  v.  Brog- 
den,  12  Q.  B.  739,  64  ECL  739,  1 
EngL&Eq  241,  116  Reprint  1048,  17 
ERC  407;  Bush  v.  Field,  Cary  90.  21 
Reprint  48;  Smart  v.  Morton,  5  E.  & 
B.  SO,  85  ECli  30,  119  Reprint  393; 
Keilw.  98,  pi,  4,  72  Reprint  262;  Har- 
ris V.  Rydlng,  8  L.  J.  Exch.  181; 
Caledonian  R.  Co.  v.  Sprot,  2  Macq, 
449,  17  ERC  686. 

Ont — Iredale  v.  Iioudon,  15  Ont.  L. 
286.  10  OntWR  725  [rev  14  Ont.  L.  17, 
8  OntWR  963]. 

See  also  Doe  v.  Morrell,  Smith  (N. 
H.)  255  (holding  that  where  each  of 
two  persons  owns  one  half  of  a  dwell- 
ing house,  and  the  part  owned  by  one 
is  not  worth  repairing,  the  latter  will 
be  liable  In  trespass  If  he  takes  down 
hlfl  part,  thereby  Impairing  the  other's 
•n]oyment  of  his  half,  althoagh  the 
work  was  done  so  as  to  So  aa  slight 


injury  as  possible 
portion) , 

[a]  Aa  npr«sa  jrn»t(  or  sajor- 
usnt  for  any  glvas  nme,  would  seem 
not  to  be  essential  to  the  existence  of 
this  right.  Humphries  v.  Brogden,  l2 
Q.  B.  739,  64  ECL  789.  X  EngUfcEa  241, 
116  Reprint  1048,  17  ERC  407.  Bee 
also  Pierce  v.  Dyer,  109  Mass.  874,  12 
AmR  716. 

19.  McConnel  v.  Klbbe,'  88  111.  176, 
86  AmD  265. 

ttO.  Keilw.  98,  pi  4,  72  Reprint  262; 
Anonymous,  11  Mod.  7,  88  Reprint  860. 
But  see  the  opinion  of  Holt.  C.  J.,  in 
Tenant  v.  Ooldwin,  2  Ld.  Raytn.  1090, 
1092,  92  Reprint  222,  C  Mod.  811,  87 
Reprint  1061,  1  Balk.  ISO.  91  Reprint 
814. 

81.    Pierce  v.  Dyer,  109  Mass.  374, 
12  AmR  716. 
miVM   to   rspalr   gsamraUr  see 

supra  I  2<. 

[a]  la  a  lease  of  wper  rooms  br 
the  owim  of  tiM  ml3M  bnlUliiff  a 

covenant  should  be  Implied  on  the 
part  of  the  lessor  to  give  such  sup- 
port to  the  upper  rooms  aa  Is  neces- 
sary for  their  beneftclal  enjoyment. 
arav«8  V.  Berdan,  26  N.  T.  498. 

[b]  Tbm  cMl  law  recognises  the 
existence  of  an  easement  to  compel 
the  owner  of  the  servient  tenement 
to  repair,  as  distinguished  from  the 
ordinary  easement  oi  support;  but  the 
additional  obligation  to  repair  can 
arise  only  from  express  stipulation, 
or  by  proof  of  a  prescriptive  right  to 
the  easement  of  repair  as  well  as 
support.  Pierce  v.  Dyer,  109  Mass. 
374,  12  AmR  716. 

3S.  Waterman  v.  Soper,  1  Lid. 
Raym.  737,  91  Reprint  1S98  (where 
it  was  said:  "If  A  plants  a  tree  upon 
the  extremest  limits  of  his  land,  and 
the  tree  growing  extend  Us  root  Into 
the  land  of  B.  next  adjoining,  A.  and 
B.  are  tenants  In  common  of  this  tree. 
But  if  all  the  root  grows  Into  the  land 
of  A  though  the  boughs  overshadow 
the  land  of  B.  yet  the  branches  follow 
the  root,  and  the  property  of  the  whole 
Is  In  A.").  See  however  Lyman  v. 
Hale.  11  Conn.  177,  27  AmD  728  (which 
points  out  that  the  tree  In  this  case, 
although  planted  on  the  extremest 
limits  of  A's  land,  when  grown  must 
have  stood  in  the  dividing  line,  and 
that  therefore  the  case  Is  not  au- 
thority for  the  proposition  that  ad- 
joining owners  become  tenants  in 


addition  to  the  obligation  not  to  remove  the  sup- 
port, the  lower  proprietor  is  also  bound  to  keep 
his  property  in  repair,  so  that  it  may  be  able  to 
bear  the  weight  of  the  upper  floor,  the  cases  are 
not  entirely  harmonious.  In  England  it  has  been 
held  that  the  lower  proprietor  is  bound  to  make 
such  repairs.*"  But  in  this  country  it  has  been  held 
that  there  is  no  implied  obligation  between  owners 
of  distinct  parts  of  a  building  which  will  enable 
either  to  maintain  an  action  against  the  other  for 
mere  refusal  and  neglect  to  repair  his  tenement, 
whereby  plaintiff's  part  is  injured." 

N£AB  BOUNDABT 

his  property,  including  that  upon  branches  ove> 
hanging  the  adjoining  land;"  and  the  adjoining 
owner  is  liable  in  an  aetion  for  conversion  if  he 
takes  fmit  from  the  overfaai^ing  branches,'*  and 
for  assault  if  he  attempts  by  violence  to  prevent 
the  owner  of  the  trbe^  while  on  his  own  land,  from 
'  gathering  suoh  fmit.**  ' 

[i  92]  2.  Remedy  for  InJiiziM  RwwiTUng  from— 
a.  In  Ckmeral — (1)  Abatement  and  Damages.  Trees 
which  overhang  the  premises  of  an  adjoinii^  owner 
may  be  a  nuisance  to  the  extent  that  their  branches 
extend  over  such  premises;"  and,  regardless  of  their 
to  the  habitable 


common  merely  because  the  roots  ex- 
tend into  their  lands). 

S3.  Lyman  v.  Hale,  11  Conn.  177,  27 
AmD  728;  Hoffman  v.  Armstrong,  48 
N.  T.  201,  8  AmR  687  [aff  46  Barb. 
837];  Dubois  v.  Beaver.  25  N.  T.  128, 
82  AmD  326  [afT  Relyea  v.  Beaver,  34 
Barb.  547];  Skinner  v.  WUdar,  S8  VL 
115,  88  AmD  646;  Holder  v.  Coates,  M. 
&  M.  112,  22'-ECL  485. 

[a]  Boots  follow  tnmkv— In  Mas- 
ters v.  Pollle,  2  Rolle  141,  81  Re- 
print 712,  It  was  held  that  If  a  tree 
grows   in  the  close  of  A  It  Is  fats 

firoperiy,  even  though  Its  roots  extend 
nto  the  close  of  B^  because  Its  body 
Is  In  A'B  soli. 

tb]  Bslonr  to  land  wbMW  first 
plsntad. — In  Holder  v.  Coates,  M.  &  M. 
112,  22  ECL  486,  It  was  held  that  It 
a  tree  grows  near  the  confines  of  the 
land  of  two  parties,  so  that  the  roots 
extend  Into  the  soil  of  each,  the  prop- 
erty In  the  tree  belongs  to  the  owner 
of  that  land  In  which  the  tree  was 
flrst  sown  or  planted. 

[c1  Bsmoval  trsss  on  om  aids 
of  lue. — One  who,  with  the  coopera- 
tion of  the  adjoining  owner,  his 
grantor,  sets  a  division  fence  and 
plants  trees  on  his  own  side  thereof, 
may  remove  them  against  the  consent 
of  successors  to  the  title  to  the  ad- 
joining land,  whether  or  not  the  action 
of  himself  and  his  grantor  respecting 
the  location  of  the  fence  and  planting 
of  the  trees  would  have  amounted  to 
an  estf^pel.  Reed  v.  Drake,  S9  Mich. 
222. 

34.  Lyman  v.  Hale,  11  Conn.  177, 
27  AmD  728;  Hoffman  v.  Armstrong, 
48  N.  Y.  201,  8  AmR  537  tafT  46  Barb. 
337];  Skinner  v.  Wilder,  38  Vt.  115, 
88  AmD  646. 

[a]  Vhe  maxim,  Onjiia  est  solum 
•ins  est  usque  ad  ocelum  st  ad  laf  eroi; 
has  no  application  to  overhanging 
branches  of  trees.  Hoffman  v.  Arm- 
strong, 46  Barb.  (N.  Y.)  337  [aff  48 
K.  Y.  201.  8  AmR  537]. 

SS.  Skinner  v.  Wilder,  88  Tt.  115, 
88  AmD  646. 

'  ae.  Hoffman  v.  Armstrong,  46  Barb. 
(N.  Y.)  837  laff  48  N.  Y.  201,  8  AmR 
537]. 

S7.  Ackerman  v.  Ellis,  81  N.  J.  L. 
I,  79  A  883.  See  also  Nuisances  [29 
Cyc  1183]. 

[a]  Bonndazy  t>a—  are  act  a  sal' 
MUMS  par  BSi  nor  merely  because  the 
adjolnfng  land  Uirendarad  unflt  for  a 
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character,  whether  noxions  or  not  and  it'  has  been 
held  that  if  they  are  injurious  to  the  adjoining  owner 
be  may  maintain  an  action  against  the  person  re- 
sponsible  for  their  presence  to  abate  them  as  a 
nuisance,^^  and  for  damages.^  But  as  such  trees 
are  not  nuisances  except  to  the  extent  to  which 
the  branches  .  overhang,  an  adjoining  owner 
is  not  entitled  to  an  injunction  to  remove 
the  trees.'^ 

[$  93]  (2)  night  to  Destroy.  One  adjoining 
owner  has  no  right  to  cut  or  destroy  the  trunk 
of  a  tree  which  is  entirely  on  the  land  of  another, 
even  though  it  cause  him  personal  inconvenience, 
discomfort,  or  injury,^  and  if  he  cuts  or  destroys 
such  trees  he  is  liable  in  damages  to  the  owner 
thereof." 

94]  b.  Intnuion  of  Boots  or  Branches — (1) 
Of  Harmless  Trees.  One  adjoining  owner  cannot 
muntain  an  action  against  another  for  the  intrusion 
of  roots  or  branches  of  a  tree  which  is  not  poison- 
ous or  noxious  in  its  nature,'*  his  remedy-  in  such 
case  is  to  dip  or  lop  off  the  branches  or  cut  the 
roots  at  the  line." 

t$  95]    (2)  Of  Nozioiis  Trees.   Where  intruding 


branches  cause  actual  injury^  to  an  adjoining  owner 
because  of  the  noxious  or  poisonous  nature  of  the 
tree,  he  may  recover  from  the  owner  of  the  tree 
for  the  injury  sustained.** 

[$  96]  c.  Threatened  Planting.  It  has  been  held 
that  one  owner  may  enjoin  the  adjoining  owner 
from  planting  trees  near  the  boundary  line,  where 
such  a  planting  would  be  injurious  to  the  former's 
land." 

[$97]  d.  Trimmings.  If  one  owner  so  trims 
his  trees  as  to  allow  the  trimmings  or  clippings  to 
fall  upon  a  neighbor's  land  to  his  damage,  he  is 
■liable  to  the  latter  but  it  has  been  said  that  if 
a  tree  grow  in  a  hedge,  and  the  fruit  fall  on  to 
another  man's  land,  the  owner  may  fetch  it  there- 
from." 

98]   B.  On  Boundary  Line— 1.  Ownership.  If 

the  trunk  of  a  tree  is  wholly  or  in  part  upon  the 
line  dividing  the  land  of  adjoining  owners,  it  is  the 
common  property  of  both,  whether  marked  as  a 
boundary  or  not,***  and  it  has  been  held  that  the 
property  interest  of  each  owner  is  identical  as  to 
extent  with  that  portion  of  the  tree  which  is  npon 
his  land.*^    In  some  jurisdictions  this  doctrine  is 


purpose  for  which  the  own«r  never 
wished  or  uUempted  to  use  it,  for  In 
such  a  case  it  cannot  be  said  that  the 
land  Is  bijiiriously  affected  for  the 
owner's  personal  enjoyment  lessened. 
Grandona  v.  Lovdal.  78  CaL  611,  21  P 
S66,  12  AmSR  121. 

sa  Aekerman  v.  Ellis,  81  N.  J.  L. 
1.  79  A  888  (holdinsr  that  a  right  of 
action  for  Injuries  caused  by  trees 
overbanglnr  plaintltTs  premises  does 
not  depend  upon  the  character  of  the 
trees,  as  "that  is  merely  an  element 
in  determining  the  amount  of  the 
damages,  and  that  conseauently  a 
description  of  the  trees  tn  the  com- 
plaint as  "noxious  or  polBonous"  is  no 
ground  for  a  general  demurrer).  Com- 
pare infra  !l  B4,  96. 

29.  Orandona  v.  Lovdal,  78  Cal. 
Cll.  21  P  366,  12  AmSR  121;  Orandona 
V.  Lovdal,  70  Cal.  161.  11  P  623. 

30.  Orandona  v.  Lovdal,  76  Cal. 
161.  11  P  623;  Ackerman  v.  Ellis,  81 
K.  J.  L.  1,  79  A  883.  Compare  infra 
S  94. 

[a]  Aa  all^fatlon  in  a  oomplalat  to 
oompel  tlM  removal  of  trees  on  or 
near  a  boundary,  and  for  damages, 
which  states  that  the  trunks  have  so 
grown  as  to  break  the  division  fence 
and  let  In  animals  which  have  de- 
stroyed plaintiff's  crops,  does  not  con- 
stitute a  separate  cause  of  action  and 
may  be  rejected  as  surplusage,  where 
there  is  no  averment  that  any  part  of 
the  trunks  of  the  trees  are  on  plain- 
tiff's land.  Orandona  v.  Lovdal,  70 
Cal.  161.  11  P  623. 

31.  Tanner  v.  Wallbrunn,  77  Mo. 
A  262. 

32.  Orandona  v.  Lovdal,  70  Cal. 
161,  11  P  623. 

[al  A  ImUdlng  regulation  relating 
to  the  eTactlon  and  repair  of  party 

fences  does  not  authorize  the  de- 
struction of  a  division  hedge  by  one 
property  owner,  especially  if  the 
hedge  ts  entirely  upon  the  premises  of 
his  neighbor.  Slye  v.  Ouerdrum,  29 
App.  (D.  C.)  5B0. 

33.  Bliss  V.  Ball,  99  Mass.  597. 
[a]    That  shade  trees  render  the 

adjoining  owner's  honse  damp  and 
unnealthT  la  no  ground  of  defense  or 
mitigation  of  damages  In  an  action 

Xnst  him  for  destroying  the  trees. 
9  V.  Ball,  99  Mass.  697.  S98  (where 
Chapman,  C.  J.,  said:  "As  against  ad- 
joining proprietors,  the  owner  of  a  lot 
may  plant  shade  trees  upon  it,  or 
cover  it  with  a  thick  forest,  and  the 
Injury  done  to  them  by  the  mere  shade 
or  the  treea  is  damnum  absque  In- 
juria"). 

34.  Countryman  v.  Lighthlll,  24 
Hun  (N.  T.)  406;  Crowhurat  v.  Amer- 
aham  Pariah  Burial  Bd.,  4.  Ex.  D.  6 

tX  C.  J.— 78] 


S'here  it  Is  said  that  no  action  for 
mages  has  ever  been  maintained 
under  such  circumstances).  See  also 
Bliss  V.  Ball,  99  Mass.  597.  Contra 
Ackerman  v.  Bills,-  81  N.  J.  L.  1,  79 
A  8S3. 

36.  Cal. — Orandona  v.  Lovdal,  78 
Cal.  611,  21  P  366,  12  AmSR  121; 
Grandona  v.  Lovdal,  70  Cal.  161,  11 
P  623. 

Conn. — Robinson  v.  Clapp,  66  Conn. 
866,  32  A  939,  29  LRA  682,  67  Conn. 
638,  85  A  604,  62  AmSR  298;  Lyman 
V.  Hale.  11  Conn.  177,  27  AmD  728. 

111. — Simpson  V.  Olbson,  164  HI.  A 
147. 

Iowa. — Hamdon  v.  Stult^  124  Iowa 
440,  100  NW  829. 

Mlsa. — ^Buckingham  v.  Baitott,  62 
Mlaa.  2M,  52  AmR  188.  . 

Mo.— Tanner  v.  Wallbrunn,  77  Mo. 
A  262. 

N.  T.— Countryman  v.  Lighthlll,  24 
Hun  40B. 

Eng. — Lemmon  v.  Webb,  [1896]  A. 
C.  1:  Crowhurat  v.  Amerahan  Parish 
Burial  Bd.,  4  Ex.  O.  6;  Lonsdale  v. 
Nelson,  2  B.  A  C.  802.  9  BCL  188.  107 
Reprint  896. 

ae.  Orandona  v.  Lovdal,  70  Cat. 
161,  11  P  623:  Buckingham  v.  Elliott, 
62  Miss.  296,  62  AmR  188;  Hoffman  v. 
Armstrong,  46  Barb.  (N.  T.)  337; 
Crowhurat  v.  Amersham  Parish  Burial 
Bd^4  Ex.  Tt.  5. 

37.  Brock  V.  Connecticut,  etc.. 
Rivers  R.  Co.,  36  Vt.  873  (holding  that 
a  railroad  company  may  be  enjoined 
from  planting  willow  trees  near  the 
boundary  line  of  Its  land,  to  be  used 
as  posts  for  a  fence,  when  such  trees 
would,  by  their  roots  and  shade.  In- 
jure the  adjoining  land,  no  necessity 
being  shown  for  that  method  of  fenc- 
ing the  road). 

38.  Mitten  v.  Faudrye,  Poph.  161, 
79  Reprint  1259;  Lambert  v.  Bessey, 
T.  Raym.  421,  467,  83  Reprint  220,  244 
(where  thorns  were  allowed  to  fall  on 
the  adjoining  land), 

[a]  Mnst  allege  trimming  by  i^aln- 
tiff. — In  Wilson  V.  Newberry,  L.  R.  7 
Q.  B.  31,  a  declaration  charging  that 
defendant,  being  possessed  of  certain 
yew  trees  on  his  land,  the  clippings  of 
which  are  poisonous.  It  became  and 
was  his  duty  "to  take  due  and  proper 
care  to  prevent  the  said  clippings  off 
the  aald  yew  trees  from  being  put  or 

filaced  In  and  upon  land  other  than 
and  of  the  defendant,  or  in  his  occu- 
pation, where  the  horses  and  cattle  of 
his  neighbours  and  others  might  be 
enabled  to  eat  them,"  was  held  bad 
because  of  a  I'allure  to  allege  that  de- 
fendant clipped  the  yew  trees,  or  that 
he  knew  that  they  were  ollpped,  or 
that  he  had  anythlnv  to  do  with  the 


escape  of  the  clippings  on  his  neigh- 
bor's land.  The  court  said  that  It 
would  Jae  Quite  consistent  with  the 
averment  that  the  cutting  had  been 
done  by  a  stranger  without  defend* 
ant's  knowledge. 

89.  Mitten  V.  Faudrye,  Vvph.  161, 
79  Reprint  1269. 

40.  Cal. — Scarborough  v.  WoodUl, 
7  Cal.  A.  89.  98  P  383. 

Conn. — Robinson  v.  Clapp,  6S  Conn. 
366,  82  A  939,  29  LRA  662, '67  Conn. 
538.  85  A  504,  62  AmSR  298. 

Del.— Fhllllpa  v.  Brtttlngham,  2S 
I>eL  178.  77  A  964:  QuiUok  .v.  Betta, 
17  Del.  88,  89  A  696. 

XU. — Simpson  v.  Olbson,  164  HI.  A. 
147. 

Iowa. — BamAoa  t.  Stulta,  124  Iowa 
440.  100  NW  389;  HunA  v.  Burkhart, 
88  Iowa  201,  48  XW  1086,  88  AmSR 
306.  12  LRA  484. 

Ky.— Blalock  v.  Atwood.  164  Ky. 
394,  167  SW  604,  46  LRANB  8  and 
note. 

Mo. — ^Toakum  v.  Davis,  162  Mo.  A 
263.  144  SW  877. 

N.  H.— Griffin  v.  Blxby,  12  N  H.  464, 
37  AmD  225. 

N.  T. — Dubois  V.  Beaver,  25  N.  Y. 
123.  82  AmD  826  [aff  34  Barb.  5471; 
Hoffman  v.  Armstronr,  46  Barb.  337 
taff  48  N.  T.  201.  8  AmR  6371. 

[a]  Bodlea  of  twigs  s«t  wholly  ok 
one  side  of  the  Una  become  the  prop- 
erty of  both  owners  when  they  crowd 
across  the  line.  Toakura  v.  Davis,  162 
Mo.  A.  253,  144  SW  877. 

41.  Robinson  v.  Clapp,  68  Conn. 
366,  379,  32  A  939,  29  LRA  582,  67 
Conn.  638,  35  A  604,  62  AmSR  298 
fquot  10  AlbLJ  (N.  y.)  226]  (where 
Fenn,  J.,  said  that  "where  a  tree 
stands  paftly  on  the  lands  of  each  of 
two  adjoining  proprietors,  the  posses- 
sion of  each  must  be  always  confined 
to  that  portion  of  the  tree  which  is 
on  his  side  of  the  boundary  line,  in 
view  of  the  greater  dignity  and  per- 
manence of  real  estate  tenure,  as  com- 

{ tared  with  the  temporary  and  chang- 
ng  nature  of  growing  timber"). 

[a]  "The  tenanor  in  oonuuon  in  a 
line  tree*  appears  to  he  of  a  psonllsr 
nature,  and  may  be  stated  to  be,  'that 
each  of  the  land  owners  upon  whose 
land  any  part  of  a  trunk  of  a  tree 
stands  has  an  interest  in  that  tree, 
a  property  in  It,  equal,  in  the  first 
Instance,  to,  or  perhaps,  rather  iden- 
tical with,  uie  part  which  la  upon  hla 
land;  and  In  the  next  plaee,  embraolng 
the  right  to  demand  that  the  owner 
of  the  other  portion  shall  so  use  his 

Sart  as  not  unreasonably  to  injure  or 
eetroy  the  whole.' "  Per  Taggart,  J., 
In  Scarborough  v.  Woodlll,  7  Cal.  A. 
89,  40,  98  P  888  [w»t  RoblnMn  v. 
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expressly  'prescribed  by  statute.*^ 

99]  2.  Injury  to  or  Bestmctioix  of— a.  In 
O^ienL  Where  a  tree  is  thus  owned  in  common, 
each  owner  may  require  that  the  owner  of  the  other 
portion  shall  so  use  his  part  as  not  unreasonably 
to  injure  or  destroy  the  whole,  and  neither  may 
cut  OT  otherwise  injure  it  without  the  consent  of 
the  other,*"  or  compel  the  other  to  cut  or  destroy 
it,**  and  the  fact  that  one  owner  has  cut  a  few 
trees  will  not  authorize  the  other  owner  to  oat  the 
remainder.*" 

[4  100]  b.  Action  for  Damages.  For  injury  to 
or  the  destruction  of  a  tree  standing  on  the  bonn- 
dny  line  of  adjoinii^  landowners  either  may  main- 
tain an  aetion  of  trespass  agtSjoit  the  one  who  faaa 


caused  ifa  injury  or  destruction  without  the  con- 
sent of  the  other,**  whether  his  interest  is  several 
or  in  common  with  the  wrongdoer,*'  or  whether  or 
not  he  has  entered  npon  the  land  of  the  a^jouuiig 
owner.*'  It  has  been  held  that  an  aetion  for  mate 
may  be  maintained  in''  such  a  case.** 

101]  c.  Enjoining  Thnatened  Dsstarnctioii. 
Where  one  adjoining  owner  threatens  to  remove  or 
destroy  a  tree  standing  on  the  boundary  hna,  and 
no  sufficient  reason  therefor  appears,  an  iigunc- 
tion  may  be  granted  at  the  instance  of  the  other 
owner  to  restrain  the  commission  of  such  act." 
Whether  such  detraction  is  reasonable  or  other- 
wise is  a  matter  of  discretion  with  the  trial 
court." 


ADJORNATUK  or  ASJOUBN ATUB. '  It  is  ad- 
journed.^ 

ADJ0T7BN.'  To  put  off}  to  delay;  to  defer  to  a 

Clapp.  85  Conn.  366.  38  A  942.  29 
LRA  BS2j. 

43.   See  the  statutes. 

[a]  In  Cftllfotnla,  under  the  ex- 
preas  provisions  of  Civ.  Code  I  834, 
"line  trees"  are  those  whose  trunks 
stand  partly  on  the  land  of  two  or 
more  coterminous  owners,  and  belong 
to  them  in  common.  Scarborough  v. 
Woodlll,  7  Cal.  A.  89,  40,  93  P  383 
(where  Tasgart,  J.,  said:  "While  at 
common  law  there  appears  to  have 
existed  two  views  as  to  the  character 
of  the  estate  created  In  the  adjacent 
owners  of  real  property  by  reason  of 
the  roots  of  trees  growing  near  the 
boundary  line  extending  Into  and  de- 
riving nourishment  from  the  other 

}>roperty>  the  rule  as  to  trees  growing 
n  a  hedge  that  divided  the  lands  ox 
two  proprietors  was  the  same  as  that 
of  our  Civil  Code.  The  ownership  of 
the  soli  was  several.  In  the  proprietors 
of  the  two  estates,  while-  the  tree, 
standing  and  growing  partly  on  the 
soil  of  each,  not  capable  as  an  entire 
thing  of  several  ownership  by  the  two 
was  the  property  of  the  two  in  com- 
mon, and  as  tenants  In  Common"). 

43.  Cal. — SearboroUKh  v.  WoodllL 
7  Cal.  A.  39,  98  P  SST  (holding  tbat 
where  adjoining  owners  are  cotenants 
of  certain  line  trees,  neither  is  at  lib- 
erty to  cut  the  trees  without  the  con- 
sent of  the  other,  If  he  thereby  injures 
the  common  property  In  the  trees). 
See  also  Qrandona  v.  Lovdal,  78  Cal. 
611,  21  P  366,  12  AmSB  121;  Qrandona 
V.  Lovdal,  70  Cal.  161,  11  P  623  (where 
the  trunks  of  boundary  trees  extended 
a  few  Inches  Into  adjoining  land,  and 
It  was  said,  among  other  things,  that 
the  owner  of  such  land  had  no  right 
to  cut  the  trees). 

Del.— Qulllln  v.  Betts,  37  Del.  53,  39 
A  695. 

Iowa. — Harndon  v.  Stultz,  124  Iowa 
440,  100  NW  329;  Musch  v.  Burkhart. 
S3  Iowa  301.  48  XW  1025,  32  AmSR 
305,  12  LBA  484  and  note. 

N.  H.— Grlffln  v.  Bixby,  12  N.  H. 
464,  37  AmD  226. 

N.  Y. — Relyea  v.  Beaver,  84  Barb. 
647  [air  25  N.  Y.  123,  82  AmD  826]. 

[a]  W}itre  a  row  of  trsss  la  on  the 
lliM  between  adjoining  owners  neither 
is  entitled  to  make  his  own  partition 
of  the  trees  by  cutting  every  alternate 
two  trees.  Scarborough  v.  Woodlll,  7 
Cal.  A.  89,  93  P  383. 

44.  Harndon  v.  Stuttz.  124  Iowa 
440,  100  NW  329  (holding  that  where 

£lalntlfr  set  out  a  hedge  on  the  line 
etween  her  land  and  that  of  defend- 
ant, plaintiff  was  not  entitled  to  com- 
pel defendant  thereafter  to  dig  out 
and  destroy  the  hedge  on  Its  becom- 
ing a  nuisance,  although  tha  care  and 
maintenance  thereof  after  It  had  been 
set  out  by  plaintlfC  were  assumed  by 
defendant  or  his  grantor). 

45.  Musch  V.  Burkhart,  SI  Iowa 
101,  48  NW  102S.  12  AmSR  806,  12 
I<RA  484  and  note. 


da^  specified;*  to  pni  off;  to  dismisB  nntil  an  ap- 
pomted  day,  or  without  any  sneh  appointment  j* 
to  close  or  saspoad  for  the  day;  saspotd^  take  a  re- 


46.  Del.— PhllllpB  V.  Brlttingham, 
26  Del.  173,  77  A  964. 

IlL— Simpson  t.  Gibson,  164  111.  A. 
147.  ^ 

Ky. — Blalock  v.  Atwood,  154  Ky. 
394, 167  SW  694,  46  LBAN3  3  and^note. 

N.  H.— Grlffln  v.  Blxby,  12  N.  H. 
464,  37  AmD  226. 

N.  T. — Relyea  v.  Beaver.  34  Barb. 
647  [afr  25  N.  Y.  123,  82  AmD  326]. 

See  also  Waterman  v.  Soper,  1  Ld. 
Raym.  737,  738,  91  Reprint  1393  (where 
it  was  said:  "Two  tenants  In  common 
of  a  tree,  and  one  cuts  the  whole  tree; 
though  the  other  cannot  have  an  ac- 
tion for  the  tree,  yet  he  may  have  an 
action  for  the  special  damage  by  this 
cutting**). 

[a]  neUe  OanayM*— In  New  York 
one  owner  in  common  of  a  line  tree 
may  recover  treble  damages  against 
the  other  for  Its  destruction.  Relyea 
V.  Beaver,  34  Barb.  547  [afX  86  N.  Y. 
133,  82  AmD  3261. 

[b]  The  faot  tta*  Os  tern  etaads 
on  ths  border  ot  the  aldswalk,  afford- 
ing shade  for  pedestrians,  does  not 
interfere  with  the  right  of  either 
owner  to  nrotect  lt,-or  to  recover  dam- 
ages for  ita  destruction.  Blalock  v. 
^^md^  154  Ky.  894,  167  8W  894,  46 

47.  Dubois  V.  Beaver,  26  N.  Y.  123, 
82  AmD  326  [aff  dA  Barb.  547]. 

48.  Phillips  V.  Brlttingham,  25 
Del.  178,  77  A  964  (holding  that  an 
owner  is  guilty  of  trespass  in  cutting 
line  trees  which,  belong  to  him  and  the 
adjoining  owner  In  common  whether 
he  enters  on  the  land  of  the  adjoining 
owner  or  not). 

-  49.  Scarborough  v.  WoodiJl.  7.  Cal. 
A.  39,  93  P  388  (holding  that  thi  of- 
fending owner  is  subject  to  an  action 
for  waste  In  such  a  case  under  Code 
Civ.  Proc.  t  732,  authorizing  the  main- 
tenance of  such  action  by  one  tenant 
In  common  against  another). 

50.  Cal. — Scarborough  v.  Woodill, 
7  C&l.  A.  3d,  93  P  383. 

Conn. — Robinson  v.  Clapp,  65  Conn. 
366,  32  A  939,  29  LRA  682,  67  Conn. 
638,  36  A  604,  68  AmSR  298. 

Iowa — Mxisch  T.  Burkhart,  88  Iowa 
301,  48  NW  1086,  88  AmSR  806.  12 
LRA  484. 

N.  Y. — Relyea  v.  Beaver.  34  Barb. 
647  [aff  26  N.  Y.  123,  82  AmD  326]. 

Pa. — Comfort  v.  Everhardt,  35 
WklyNC  364. 

[a]  Bheltsrlnf  treMb — An  Injunc- 
tion win  issue  to  prevent  the  destruc- 
tion of  trees  which  shelter  and 
protect  the  buildings  and  stock  of 

f lalntiff,  although  their  presence  Is  In- 
urlouB  to  defendant's  land.  Husoh  v.* 
Burkhart,  83  Iowa  301,  48  NW  1026,  82 
AmSR  306,  12  LRA  484. 

[b]  SKtsBt  of  Mll*f«— Where  a 
portion  of  a  trunk  of  a  tree  Is  on  the 
land  of  one  owner  who  threatens  to 
cut  or  remove  it,  the  Injunction  should 
extend  no  further  than  to  restrain 
him  from  cutting  any  portion  of  Uie 
trunk,  or  any  portion  ox  the  hranidwa 


or  roots  than  he  mi^t  have  cut  had 
the  tree  stood  wholly  on  the  other 
owner's  land,  but  reaching  to  the 
boundary  line.  If  the  tree  divides  it- 
self, as  it  extends  upward,  into  two 
or  more  parts  of  similar  size  with 
more  of  a  perpendicular  than  bori- 
sontal  extension,  each  of  those  parts 
should  be  regarded  as  a  portion  of  the 
trunk.  Robinson  v.  Cletpp,  65  Conn. 
366,  32  A  939,  29  LRA  682,  67  Conn. 
638,  36  A  504,  52  AmSR  298. 

61.  RoblnBon  v.  Clapp.  6S  Conn. 
365,  32  A  939,  29  LRA  682,  67  Conn. 
638,  35  A  504,  52  AmSR  298  (holding 
that  the  exercise  of  tha^  discretion 
will  not  be  revised  in  a  doubtful  case). 

I.    Burrlll  L  D. 

[a]  A  oommou  term  fat  th*  old  re- 
ports which  was  used  In  such  expres- 
sions as  "adjoumatur,  to  be  argued 
again."  Rex  v.  London,  2  Show.  263, 
271,  89  Reprint  930.  See  also  Foxhall 
v.  Venables.  Cro.  Blls.  180.  78  Reprint 
486:  Vaughan  v. 'ManseL  Hardes  67. 
68:  Pride  V.  Atwick,  1  Keb.  764,  83 
Reprint  1226:  Glascock  T.  Morgan,  1 
Keb.  692,  693,  88  Reprint  1189; 
Howard  v.  Tremalne,  1  Show.  863,  361, 
89  Reprint  641:  Wheatly  v.  Thomas. 
T.  Raym.  64,  66,  83  Reprint  29. 

a.   See  Adjournment  post. 

3.  Blsham  v.  Tucker,  2  N.  J.  L. 
237,  238;  La  Farge  v.  Van  Wagenen, 
14  HowPr  £N.  Y^)  64.  68. 

[a]  "WoMUr  says  that  the  word 
adjourn,  both  in  ^gland  and  this 
country,  is  applied  to  all  cases  in 
which  public  bodies  separate  for  a 
brief  period  with  a  view  to  meet 
again. French  v,  Ferguson,  77  Wis, 
121,  122.  46  NW  817. 

[b]  In  its  primary  slgitUloatloa 
the  term  means  to  put  off  and  defer 
to  another  day  siiecifled;  but  It  has 
also  acquired  the  meaning  of  sus- 
pending business  for  a  time,  defer, 
delay,  and,  when  used  In  reference 
to  a  sale  under  a  Judgment  and  fore- 
closure or  any  Judicial  proceeding,  it 
properly  includes  the  nxlng  of  the 
time  to  which  the  postponement  was 
made.  La  Parge  v.  Van  Wagenen,  14 
HowPr  (N.  Y.)  64,  68. 

[cl  'postpone"  sysumymoiis. — 
Beatie  v.  Roberts,  (Iowa)  187  NW 
1006,  1008.  In  Bisham  v.  Tucker.  2 
N.  J.  L.  237,  238,  the  court  said:  "If 
there  could  be  any  doubt  upon  the 
import  of  the  term  adjourn,  it  Is  ex- 
plained in  the  subsequent  clause  of 
the  section.  There  the  word  postpone 
is  used  to  signify  nreclaaly  the  same 
thing."  See  also  Peo.  v.  Nelson,  253 
111.  614,  96  NE  1071. 

[d]  Voted  of  adJouzBaMatt^ 
"While  more  frequently  used  to  In- 
dicate the  putting  over  to  another 
da3%  it  [the  term  'adjourn']  has  ac- 
quired the  meaning  of  suspending 
what  is  being  done  for  a  period  which 
may  be  less"  than  a  day.  Beatie  v. 
Roberts,  (lowaj  137  NW  1008,  1008. 

4.  Bouvler  L.  D.  [guot  Irwin  t. 
Irwin.  2  OkL  lHt.^192.  17  P  648]. 
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i;  to  aiupend  bnsinesB  for  a  time,  as  from  one 
day  to  another,  or  for  a  longer  period,  or 
indeflnitely* 

Adjonxned,  in  the  past  tense,  nisfeiBg  or  fadd  1^ 
^'ournment* 

ADJOUENAMENTOH  S8T  AD  BIEH  DIOBBE 
8EU  DIEU  DABB.' 


ADJOTTBini^HT.  A  putting  off  until  anotiiar 
^time  and  plaee.'  It  is  no  more  than  a  e<mfomanoe ' 

of  a  session  from  one  day  to  anoUier*  (Cross 

rrffarences."') 
ADJUDOK  To  deeide  or  determine"  judieiaUy.** 
Adjudged,  in  the  past  tense,  means  adjudicated 

or  judicially  determined."  It  is  used  also,  in  the 


B.  Webster'New  Int.  D.  fquot  Hoyt 
V.  Brown,  168  Iowa  824,  881,  188  NW 
906]. 

6.  Zullch  T.  Bowman.  4S  Fa.  88.  88 
(aa  an  adjourned  MBslon  of  court, 
opposed  to  a  stated  or  resular  ses- 
sion). See  also  Oreen  t.  Irrlngton, 
(N.  J.)  78  A  602. 

[a]  'Voatooned"  Ss  sometlmaa  usod 
•monnMnuv  with  "adjourned."  Peo. 
V.  Nelson,  2B8  111.  614,  516.  96  NE 
1071.  See  also  Blsham  t.  Tucker,  2 
N.  J.  L.  237. 

[b]  *'AdjOBn«d  %»rm"  Is  a  (x>n- 
tlnuatlon — a  part— of  the  regular 
term.  Van  Dyke  v.  State,  22  Ala.  57, 
60:  Wall  V.  State,  126  Oa.  86,  88,  64 
SB  816;  Hall  v.  State,  4  Oa.  A.  841, 
62  SB  639:  Klngaley  v.  Bagby,  2  Kan. 
A.  28.  41  P  991;  Harris  v.  Oest.  4  Oh. 
St.  469,  473;  In  re  Dosaett,  2  Okl.  269, 
380,  37  P  1066.  See  also  Mechanica' 
Bank  V.  Withers,  «  Wheat.  (U.  S.)  106, 
109.  6  K  ed.  217  (where  the  same 
constructtt^  was  put  upon  the  term 
"adjourned  session");  Montgomery  v. 
Dormer,  181  Mo.  6,  14,  79  SW  918; 
State  V.  Butler,  118  Mo.  A.  587,  690, 
95  SW  810;  Courts  [11  Cyc  733].  But 
see  Belton  v.  Halsey,  1  Root  (Conn.) 
221  (where  the  court  said  that  an 
adjourned  court  Is  a  distinct  term,  for 
many  purposes,  aa  much  as  a  stated 
court;  the  one  Is  constituted  Im- 
mediately by  the  law,  the  oUier  medi- 
ately by  the  Judges). 

[ej  "Board  •djonrnsd." — ^In  Hoyt 
V.  Brown.  163  Iowa  324.  881.  188  NW 
90S.  It  was  held  that  where  the 
minutes  of  a  board  of  supervisore.  at 
the  Hime  of  its  regular  session,  ap- 
peared of  record  for  successive  days, 
the  fact  that  at  the  close  of  each 
day*a  session  the  auditor  appended  to 
the  minutes  "Board  adjourned,"  did 
not  destroy  the  continuance  or  that 
particular  sasBlon,  as  Uie  word  "ad- 
journed" mar  mean  to  take  a  recess 
from  day  to  day  or  for  an  indeflnite 
period. 

T.  A  maxim  meanlnff  "An  adjourn- 
ment la  to  appoint  a  day  or  give  a 
day."  Black  L.  D.  [cit  4  Coke  Inst. 
27). 

8.    Wilson  V.  IiOtt,  6  Fla.  302,  303 
Felt  Jacob  L.  B.;  Johnson  D.];  Peo.  v. 
Martin,  B  N.  Y.  22,  26  [clt  Bouvler 
D.;  Webster  D.;  Wharton  L.  Lex.]; 
Tipllng  V.  Cole,  21  Ont.  276,  278. 

[a3  "Adjotumaeiit  is  the  aot  of 
separation  and  departure,  and  until 
this  has  fairly  taken  place  the  act  Is 
Incomplete.  The  fact  -of  giving  the 
order  of  adjournment,  and  the  act  of 
rising  to  the  feet  preparatory  to 
separation,  Is  not  actual  adjournment. 
If  the  Judges  are  yet  on  their  bench, 
and  those  remain  who  are  concerned  In 
the  business  before  them."  Person 
V.  Neigh,  62  Pa.  199,  200.  "An  ad- 
journment la  an  act,  not  a  declara- 
tion. It  la  an  act  of  separation  and 
departure,  and,  until  this  takes  place, 
the  adjournment  Is  not  complete.'* 
Beatle  v.  Roberts,  (Iowa)  187  NW 
1006,  1007. 
j:b]  ''Prorogation''  distlngnishftd. — 
•"The  diversity  between  a  prorogation 
snd  an  adjournment  or  continuance  of 
the  parliament  is,  that  by  the  proroga- 
tion In  open  court  there  is  a  session, 
and  then  such  bills  as  passed  In  either 
house,  or  by  both  bouses,  and  had  no 
royal  assent  to  them,  must,  at  the 
next  aesembly.  begin  again;  .  .  . 
but  If  It  be  only  adjourned  or  con- 
tinued, all  tblngB*  continue  In  the 
same  state  they  were  in  before  the 
.  adjournment  or  continuance."  Wet- 
more  V.  Story.  22  BarK  (N.  T.)  414, 
494  tclt  Bacon  Abr.  tit  Court  of  Par- 


liament FJ. 
[c]    •aMtaaUal  adjoaramsnti— : 


-In 


Blowers  t.  ICalone,  76  Misc.  898,  398, 
136  NYS  686,  the  oourt  said:  "To 
hold  the  case  open  for  six  hours, 
however,  so  that  counsel  may  api>ear, 
when  there  is  no  assurance  that  such 
counsel  wlU  appear  nod  when  all  of 
the  parties  are  present  In  court.  Is 
more  than  a  mere  'holding  open'  of 
the  case,  and  must  be  held  to  con- 
stitute a  substantial  adjournment.  A 
delay  of  six  hours  is  not  a  mere 
'reasonable  Indulgence'  .  .  .  but 
amounts  to  a  substantial  and  definite 
adjournment." 

[dl  A  reoesB  is  not  an  adjourn- 
ment within  tbe  ordinary  meaning  of 
the  word,  Peo.  v.  Draper,  1  N.  Y.  Or. 
188,  btl;  French  v.  Ferguson,  77  Wis. 
121,  i22,  45  NW  817.  In  French  v. 
Ferguson,  supra,  the  court  said:  "It 
Is  doubtless  true  that  an  adjournment 
Includes  a  recess,  because  It  suspends 
for  the  time  being  the  proceedings 
In  the  cause.  But  we  think  a  recess 
Is  not  necessarily  an  'adjournment,' 
within  the  meaning  of  the  latter  term 
as  used  in  the  statute."  See  also 
State  V.  Joseph,  176  Ala.  679.  67  8 
942  (holding  that  a  constitutional 
provision  that  If  any  bill  shall  not  be 
returned  by  the  governor  within  six 
days  after  It  shall  be  presented  to 
him,  it  shall  become  a  law  as  if  he 
had  signed  it.  unless  the  legislature 
by  Its  adjournment  prevents  Its  re- 
turn, contemplates  a  final  adjourn- 
ment, and  not  a  mere  recess). 

[ej  Verlod  of  adjonmmentf— "An 
adjournment  .  .  .  may  mean  merely 
a  temporary  suspension  of  business 
or  the  postponement  thereof  antll 
some  future  diUe.'*  Beatle  v.  Boberts, 
(lowA)  187  NW  1006,  1008. 

a.  1  Blackstone  Comm.  188;  Chey- 
ney  t.  Smith,  <Arls.)  28  P  680,  686; 
Trammell  t.  Bradley;  87  Ark.  874.  879; 
Peo.  V.  Draper,  28  Hun  (N.  T.>  1,  8; 
Division  of  tansford  Borough,  141  Pa. 
134.  137,  21  A  608.  See  afio  Wilson 
V.  Xott.  6  Fla.  802,  304;  Loud  v. 
Prltehett,  .104  Qa.  648,  660,  30  SE  870: 
Person  v.  Neigh,  62  Pa.  199,  200. 

lo.  Adjoommenti 
Admission  to  bail  during  see  Ball 

[5  Cyc  71.  72]. 
By: 

Arbitrators    see   Arbitration  and 

Award  [3  Cyc  648]. 
Justice  of  the  peace  see  Justices 

of  the  Peace  [24  Cyc  488]. 
Referee  see  S^xecutlons  [17  Cyo  14]; 

References  [34  Cyo  818]. 
Custody  of  Jury  during  see  Criminal 

Law  [12  Cyc  «»9]. 
Discretion  as  to  see  Criminal  Iaw 
^yc  Judicial  Sales  [Z4 

BfTect  of  failure  to  take  see  Execu- 
tions [17  Cyc  1485.  1440]. 

BfTect  on  term  of  service  of  Jurors 
see  Juries  [24  Cyc  868]. 

Bntry  of  Judgment  during  see  Judg- 
ments [28  Cyo  889]. 

Extension  of  term  of  ootirt  by  see 
Courts  Cll  Cye  788]. 

In: 

Bastardy  proceedings  see  Bastards 
[5  Cyc  e«6]. 

Criminal  cases  see  Criminal  Law 
[12  Cyc  808,  636.  669]. 

Foreclosure  of  mortgage  see  Mort- 
gages [27  Cyc  147B,  1694];  Rail- 
roads [33  Cyc  686],  ' 

Judicial  sale  see  Judicial  Sales  [24 
Cyc  23]. 

Proceeding  to: 

Establish  highway  see  Highways 

[86  Cyc  93]. 
Take  deposition  see  Depositions 
[IS  Cyc  922]. 

Bohool  board  see  Sdiools  and  School 
Districts  [86  Cyc  842]. 


irporatlons  ^10  Cyo 


In: — Continued 

Supplementary  proceedings  see  Ex- 
eoutlons  [17  Cyc  1440]. 
Motion  for  see  Parliamentary  Law 

[29  Cyc  16911. 
Notice  of  see  Coi 

7861;  Parliamentary  Law  l2t  Cyo 

1691]. 
Of: 

Administrator's  sale  see  Executors 

and  Administrators  [18  Cyc  766]. 
Canvass  of  return  of  election  see 

Elections  [16  Cyc  3741. 
Corporate  meeting  see  CorpQratlons 

110  Cyo  822]. 
County  MMrd  see  Counties  [11  Cyo 

394J. 

Court  see  Courts  [11  Cyo  789,  78S]. 
Directors'  meeting  see  Corporations 

[10  Cyc  7861. 
Election  see  EUetlons  [IE  Cyo  8481. 
Grand  Jury  see  Grand  Juries  [80 

Cyc  1383]. 
H'earing  on  appeal  see  Appeal  and 

Error  [3  Cyc  211], 
Legislature .  see  Statutes  [86  Cyo 

860,  9601. 
Meeting  of: 

Bankrupt's  creditors  see  Bank- 
ruptcy [6  Cyc  320]. 

Deliberative  body  see  Parliamen- 
*       tary  Law  [29  Cyc  1691]. 
Municipal   council   see  Munldpsl 

Corporations  £88  Cyo  888]. 
Sate: 

Of  land  for  taxes  see  Taxation 

[87  Cyc  1838]. 
Of  railroad  see  Railroads  [88  Cyo 

B85].  - 

Under  Judicial  process  see  Execu- 
tions [17  Cyc  1248]. 
Statutory  dispossession  proceedings 
see  Landlord  and  Tenant  [24  Cyo 
1448]. 

Stockholders'  meeting  see  Corpora- 
tions [10  Cyc  822]. 
Tax   sale  see  Taxation   [88  Cyc 

1838]. 

Town  meeting  see  Towns  [88  Cyo 

616]. 
Trial  In: 

Civil  case  see  Trial  [38  Cyc  1296]. 

Criminal  prosecution  see  Criminal 
Law  [12  Cyc  9O8,  68«,  1319]. 
Trustee's  sale  see  Trusts  (89  Cyo 

868]. 

Operating  as  a  discontinuance  see 
Justices  of  the  Peace  [24  Cyo  488, 
4891:  landlord  and  Tenant  [24  Cyo 
1440], 

Premature  or  unauthorized  see  Bail 

[6  Cyc  71];  Justices  of  the  Peace 

[24  Cyc  488], 
To  prevent  sacrtflce  of  property  see 

Judicial  Sales  [24  Cyc  23]. 
To  procure  witnesses  or  evidence  see 

Criminal  I^w  [12  Cyc  308,  636]. 

11.  U.  S.  v.  Hlng  Quong  Chow,  E8 
Fed.  233,  234;  Edwards  V.  Helllngs. 
99  Cal.  214,  216,  33  P  799. 

la.  Searlght  v.  Com.,  13  Serg.  &  R. 
(Pa.)  301.  303  (holding  that  the  word 
can  be  predicated  only  of  an  act  of 
the  court). 

[a)  Adjudge  in  arbitration. — "The 
words  'adjudge.'  'determine.'  "award,' 
when  used  by  the  arbitrators,  do  not 
necessarily  carry  with  them  the  idea 
of  a  Judgment  according  to  law."  Pat- 
ton  V.  Garrett,  116  N,  C.  847,  856,  21 
SE  679. 

[b]  "Adjudicate"  synonymous.-" 

Street  v.  Benner,  20  Fla.  700,  713. 

13.  Western  Assur.  Co.  v.  Klein, 
48  Nebr.  904,  908.  67  HW  873. 

[a]    Condition   in  bond. — ^A  bond 

f iven  to  obtain  an  Injunction  of  a. 
udgment  at  taw  was  conditioned  that 
defendant  in  the  Judgment  should  pay 
all  sums  of  money,  damages,  end  costs 
that  should  be  adjudged  against  him, 
If  the  Injunction  should  be  dissolved. 
The  Injunction  was  dissolved,  and  the 
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part  tense,  in  the  sense  of  "deemed."^* 

ADJTTDIOAOION.  In  Spanish  law  the  assignment^ 
nnder  judicial  authority,  of  specific  property  to  a 
particular  person,  as  an  heir,  the  purchaser  at  a 
public  sale,  a  creditor,  or,  in  the  enforcement  of 
revenue  laws,  the  government.^*^  The  term  is, 
according]^,  much  more  restricted  in  meaning  than 
the  Ei^lish  words  ''adjudication"  or  judgmiant. 

ADJuDIOATAZILE.  In  Quebec  a  purchaser  at  a 
sheriff 'a  sale." 

ADJTJDIOATE.  To  determine  in  the  exercise  of 
judicial  power  to  solemnly  or  deliberate^  de- 
termine by  judicial  power  upon  a  hearing  of  the 
rights  and  interests  of  the  parties  involved  on  the 
issues,  and  the  evidence  to  be  taken  and  submitted 
according  to  some  prescribed  method,  or  in  the 
absence  thereof,  the  usual  method  of  procedure 


known  to  the  statutes  or  the  common  lav,  and  afta 
a  hearing  in  respect  of  the.  matters  in  issue  to  de- 
cide and  decree  what  are  the  respective  rights  of 
the  parties  as  th^^  may  appear  from  the  law  and 
evidence  adduced." 

ADJUDIOATSD,  in  the  past  tense,  means  judi- 
cially detemined. 

ADJUDIOATIOK.  A  solemn  or  deliberate  de- 
termiiMtion  by  the  judicial  power  a  solemn  or 
deliberate  determination  of  an  issue  by  the  judicial 
power,  after  a  hearing  in  respect  to  the  matters 
claimed  to  have  been  adjudicated,***  the  exercise  of 
judicial  power;  an  exercise  of  the  sovereign  power 
of  the  state;"  the  act  of  giving  judgment;**  a  judg- 
ment; giving  or  pronouncing  judgment  in  a  ease. 
The  term  is  frequently  used  to  imply  a  judgment 
of  a  court.'* 


decree  was  that  the  bill  be  dlamisaed, 
and  that  the  complainant  pay  the 
coats  of  the  injunction  suit.  It  waa 
held  that  the  sureties  on  the  bond 

Bere  not  liable  to  pay  to  defendant  In 
IS  Injunction  suit  the  amount  of  the 

Judgment  enjoined,  nor  the  costa  of 
hat  suit,  unless  he  had  first  paid 
them  to  the  officers  entitled  to  tnem. 
The  court  said:  "It  is  clear  that, 
within  the  'terms  of  the  condition  of 
this  bond,  the  amount  of  the  judg- 
ment at  law  waa  not  adjudged  asalnat 
Lane  upon  the  dissolution  of  the  In- 
junction, and  therefore,  the  securities 
were  not  bound  for  Its  payment." 
Corder  v.  Martin.  17  Mo.  41,  43.  ' 

[b]  *Thm  ram  adjudged  <1)  to  be 
paid  on  conviction  refers  to  the  sum 

,  in  which  the  party  is  convicted,  and 
does  not  Include  the  coata."  Reg.  v. 
Warwickshire,  6  E.  &  B.  887.  841,  88 
ECL  837,  118  Reprint  1075.  (2>  "I 
think  that  the  'aum  adjiidged'  means 
the  sum  In  respect  of  which  the  order 
of  adjudication  is  made."  Ricardo  v, 
Maidenhead  Local  Bd.  of  Health,  2 
H.  &  N.  257,  264.  ' 

[c]  ITot  averment  of  Judgment. — 
In  Edwards  v.  Hellings,  99  Cal.  214, 
215.  S3  P  799.  it  waa  held  that  In 
an  action  upon  a  judgment  the  com- 
plaint must  show  that  a  final  judg- 
ment has  been  recovered,  and  that  an 
allegation  that  in  the  prior  action  the 
court  adjudged  that  defendant  should 
pay  a  certain  sum  of  money,  without 
the  use  of  the  word  "judgment,"  was 
InsufRclent,  The  court  said:  "Now 
a  Judgment  la  'the  final  determination 
of  the  rlghta  of  the  parties';  and  a 
complaint  upon  a  J  udgment  must 
ahow  that  the  thing  sued  on  was  such 
a  final  determination.  Such  final  de- 
termination is  averred  by  the  use  of 
the  word  'judgment';  but  the  word 
'adjudged,'  while  sometimes  used  to- 
gether with  'considered.'  'ordered,' 
"determined,'  'decreed,'  etc.,  as  one  of 
the  operative  words  of  a  final  Judg- 
ment, is  also  applicable  to  interlocu- 
tory orders  and  adjudications  of  a 
court.  It  is  synonymous  with  'de- 
cided,' 'determined,'  etc.  If  In  a  case 
tried  without  a  jury,  the  Judge  should 
make  his  written  findings,  which 
would  be  his  decision,  it  would  be 

f>roper  to  say  that  he  thereby  'ad- 
udged'  so  and  so;  but  his  flndinffa 
womd  not  be  a  judgment.  In  this 
case,  therefore,  there  is  no  averment 
of  a  judgment,  and  consequently  no 
averment  of  a  cause  of  action." 

[d]  Tax  Utle  adjudged  InvaUd.— 
A  Statute  providing  that  in  case  a 
tax  title  is  "adjudged  invalid"  the 
purchaser  shall  have  the  Hen  of  the 
state  for  taxes  chargeable  against 
such  property,  etc.,  waa  construed  to 
mean  only  a  judgment  entered  by  a 
court  of  competent  jurisdiction.  Webb 
'    Bldwell.  15  Minn.  479.  484. 

d]  Vs*  iB  latKloeatmr  oxAwKf— 
./nil*  sometimes  used  together  with 
"considered."  "ordered,"  "determined," 
"decreed."  etc.  as  one  of  the  operative 
worda  of  a  final  Judgment,  the  word 
"adjudged"  la  also  applicable  to  Inr 


terlocutory  orders  and  adjudications 
of  the  court.  It  Is  not  aynonymoua 
with  "decided,"  "determined,"  etc.  An 
allegatlm  that  the  court  "adjudged" 
that  defendants  should  pay,  etc,  is 
not  equivalent  to  an  allegation  of  the 
rendition  of  Judgment.  Edwarda  v. 
Kelllng^  99  Cal.  214,  216,  38  P  799. 

[f]  "Oonvieted"  STiioarmoiw^ — The 
word  "adjudged."  as  used  In  a  statute 
declaring  that  every  person  who  shall 
willfully  Bwear  falsely  shall,  on  con- 
viction, be  "adjudged"'  guilty  of  per- 
jury, and  shall  not  thereafter  be  re- 
ceived as  a  witness  In  any  cause,  is 
synonymous  with  "convicted."  Blau- 
fus  v.  Peo.,  69  N.  T.  107,  111,  25  AraR 
148. 

[g]  The  words  "ooBVloted  and 
adjnaged,"  as  used  In  a  statute,  pro- 
viding for  the  imprisonment  and 
deportation  of  any  Chinaman  con- 
victed and  adjudged  to  be  not  law- 
fully entitle^  to  remain  in  the  United 
States,  is  to  be  construed  as  meaning 
that  he  is  found  by  the  commissioner 
to  be  unlawfully  withlrf  the  JJnlted 
States,  and  doea  not  require  convic- 
tion in  the  courts.  U.  S.  v.  Hlng 
Quong  Chow.  53  Fed.  238.  234. 

14.  fitate  V,  Price.  11  N.  J.  L.  203, 
217  (where  it  is  said:  "The  word 
'adjudged'  la  here  used  by  the  legis- 
lature, perhaps  not  very  aptly,  as 
synonymouB  with  'deemed;'  which  lat- 
ter word  is  frequently  found  in  cor- 
respondent places.  They  have  so 
employed  the  word  'adjudged'  in  the 
act  respecting  lotteries.  .  .  .  'All 
lotteries  shall  be  and  are  hereby 
adjudged  to  be  common  and  public 
nuisances' ").  See  also  Blauius  v. 
Peo.,  69  N.  T.  107,  111,  85  AmR  148 
(where  the  court  Mid:  "The  learned 
counsel  for  the  plaintiff  In  error  con- 
tends that  there  Is  no  difference  in 
meaning  between  the  words  'deemed' 
and  "adjudged.'  used  In  the  penal  en- 
actments of  the  Revised  Statutes,  and 
urges  that  the  word  'adjudged,'  In 
the  section  under  consideration,  should 
be  read  as  if  written  'deemed.'  It  Is, 
perhaps,  enough  to  say  that  It,  In 
fact,  reads  'adjudged,'  and  that  what- 
ever difference  there  is  between  the 
two  terms,  la  In  favor  of  our  inter- 
pretation of  the  statute.  Moreover, 
the  phrase  'deemed,'  Is  not  In  Its 
meaning,  when  used  in  legislative  ex- 
pression, so  much  more  favorable  to 
the  plaintiff  in  e^or,  as  to  turn  us 
from  our  view  or"  the  question,  "To 
'damn'  or  'condemn,'  Is  'to  deem,  think 
or  Judge  any  one,  to  be  guilty,  to  be 
criminal — to  give  judgment,  or  sen- 
tence, or  doom  of  guilt;  to  adjudge, 
or  declare  the  penalty  or  punishment* 
(Rich.  Diet.,  in  voce,  damn) ;  and 
'judge  not,  that  ye  be  not  Judfted.*  of 
our  New  Testament,  is  'Nyle  ye  deme, 
that  gha  be  not  demed,'  of  WIcllfle"). 

[a]  'VMmed  aad  adjndred"  to  be 
unlawfully  within  the  United  States 
within  the  meaning  of  the  Chinese 
Exclusion  Act  see  Low  Foon  Jin  v. 
U.  S.  Immigration  Comrs..  146  Fed. 
791-794.  78  CCA  85B. 

14)^.   Bscrlche  Dlccionario. 


10.  DesJardlna  v.  La  ^Banque  dn 
Peuple,  10  L.  C.  S26;  Meath  V.  Fltl- 
gerald,  1  L.  C  141. 

16.  Irwin  V.  U.  8.,  £3  Ct.  CL  14S, 
164:  Street  v.  Benner.  20  Pla.  700.  713; 
U.  S.  V.  Reyes,  t  Porto  Rico  Fed.  2SI, 
30S. 

[a]  ■'Adjadgv*  fljneajmotta. — Street 
v.  Benner.  20  Fla.  700,  718. 

17.  Nlelson  v.  Utah  Nat.  Bank.  <« 

Utah  95.  102,  120  P  211.' 

18.  Western  Assur.  Co.  v.  Klein,  41 
Nebr,  904,  908,  «7  NW  873. 

[a]  "Adjndirsd''  nvoBrnoa*^ 
Western  Assur.  Co.  v.  Klein,  48  Nebr. 
904.  908.  67  NW  873. 

IS.  Abbott  L  D.  [Quot  Street  v. 
Benner,  20  Fia.  700.  718];  U.  S.  v. 
Reyes,  3  Porto  Rico  Fed-  299,  306  [clt 
Cycl;  Nlelson  v.  Utah  Nat.  Bank,  40 
Utah  95.  102.  120  P  211. 

SO.  Sans  v.  New  York.  31  Mlac 
669,  560,  64  NTS  681;  Nlelson  v. 
Utah  NaL  Bank,  40  Utah  9S,  102.  120 
P  211. 

31.  Kelly  V.  Fahmey,  145  HL  A 
80.  99. 

[a]  "An  adjndloatlon  IstoItm  ths 
•xarolss  of  Judicial  ^w«r  through  a 
hearing  upon  an  issue,  the  receiving 
and  weighing  of  evidence  and  the  act 
of  rendering  a  Judgment."  Peo.  v. 
Sohmer,  20f  N.  T.  460,  460,  101  NE 
164. 

sa.  Street  v.  Benner,  20  Fla.  700, 
718;  U.  S.  V.  Reyes,  3  Porto  Rico  Fed. 
299.  206  [clt  Cycl. 

28.  Bouvier  L.  D.  [quot  U.  S.  v. 
Reyes,  3  Porto  Rico  Fed.  299,  805]. 

[a]  The  adjudication  la  »  fttimlaal 
case  has  not  been  made  when  the 
jury  brings  In  its  verdict,  whether  it 
be  "guilty"  or  "not  guilty;"  it  la  only 
made  when  the  court  or  the  Judge 
pronounces  sentence.  In  the  one  case, 
or  orders  the  discharge  of  the  pris- 
oner. In  the  other.  U.  8.  v.  Reyes,  3 
Porto  Rico  Fed.  299,  SOS. 

M.  Bruguleres*  Suoc.  104  La.  46, 
51,  28  S  883  (holdlngthat  an  "ad- 
judication," as  used  In  relation  to  the 
division  of  property  owned  In'  In- 
divlslon  between  a  father  and  his 
minor  children,  means  an  asaisnment 
by  Judgment,  the  adjudging  of  the 
owTiership  of  all  things  by  a  court; 
and  to  conatitute  such  an  adjudica- 
tion something  more  is  required  than 
a  recommendation  of  a  family  meet- 
ing that  the  adjudication  be  made, 
than  the  appraisement  of  the  propertr 
by  experts,  and  an  -order  of  tne  court 
homologating  and  approving  the  pith 
ceedings  of  the  family  meeting). 

[a]  AdJndicatloB  aooozdlsg  to  law. 
—In  construing  the  statute  declaring 
that  certain  claims  are  thereby  re* 
ferred  to  the  court  of  claims  "for 
adjudication  according  to  law,"  th« 
court  aald:  "The  force  of  this  phrase 
cannot  be  satisfied  by  anytJiing  less 
than  a  formal,  regular,  and  final  Judg- 
ment of  the  judicial  tribunal,  to  which 
the  matter  Is  submitted,  acting  upon 
the  acknowledged  principles  of  law 
applicable  to  the  circumstance  of  ths 
case."  U.  S.  v.  Irwin.  127  U.  S.  125, 
129,  8  set  108^.  32,  - 
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ADJVDIOATION-ADJUST^B 
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(Gross  reJEerenceB.'") 

ADJUN0T8.  Things  joined  to  or  connected  with 
other  things,  but  holding  a  subordinate  plaee.'^ 

In  a  grunmatical  sense  words  used  to  modi^  m 
describe  other  words  in  a  sentence." 

la  a  legal  sense  additional  jn^mB,** 
~  ADJUST.**   To  pUee  in  order^  to  fit  or  make 
acenrate;"  to  fix;  to  arrange;**  to  settle;  to 
ascertain." 

In  reference  to  an  mUlqnidated  claim  or  demand 
the  word  "adjust"  means,  to  determine  what  is 
due;  to  settle;  to  ascertain;  a^  to  adjust  a  claim,  a 


demand,  or/ a  right;**  to  settle  or  bring  to  a  satis- 
factory state;  to  determine  an  amount  due;"  to 
settle  or  bring  to  a  tetiafactory  state  so  tba^  the 
parties  will  agree  in  the  result.** 

Wlien  naed  in  reference  to  a  UviUated  claim  it 
has  the  meaning  of  settle,  in  the  sense  of  pay.*' 
ADJUSTABLE.  Capable  of  being  adjusted.** 
ADJUSTER."  One  whose  bosiness  it  is  to  as- 
certain the  loss  and  agree  with  the  assured  im  the 
settlement;^  one  who  detemunes  the  amount  of  a 
claim,  as  a  claim  against  an  insurance  company;*^  the 
person  who  makes  the  adjostment  or  settlement.*' 


as.  Adjvdloatloni 

As  an  insolvent  see  Insolvency  [22 

Cyc  1301]. 
ConclualvanesB  of  see  Criminal  'Law 

[12  Cyc  2741:  Judgments  [23  Cyc 

1215,  1237,  1288]. 
Fo^re^l^  see  Insane  Persons  [^  Cyc 

SV>riner  ae*  CrlmiDal  Law   [11  Cyc 

25»]. 
Of: 

Bankruptcy  see  Bankruptcy  [B  Cyo 


SOO,  tie,  S17J. 

Insand 


Persons  [22 


Inaanlty  see 
Cyc  IISS]. 
Insolvency  see  Insolvency  £22  Cyc 
1271,  127C]. 
Personal  knowledge  as  aflecUnr  see 

Courts  [11  Cyc  7451. 
Rules  of  see  Courts  [11  Cyo  744]. 
8e«  also  Arbitration  and  Award  [S 
Cyc   651];   Courts    [11   Cyc  744]; 
Criminal  Law  [12  Cyc  769];  Eiqulty 
[16  471];  Judgments  [2S  Cyc 

6233;  References  [24  Cye  880]. 
ae.    standard  D. 

[a1  Ad}wu>ts  to  ommL— In  con- 
struina  the  schedule  of  the  British 
Kortb  America  Act,  the  court  said: 
"Wliat.  th«n,  le  meant  by  the  words 
adjuncts  to  the  canala?  Surely  they 
cannot  be  Intended  to  apply  to  the  90 
acres  which,  since  the  ojMnlng  of  the 
canal  in  1882 — 24  years  before — had 
not  only  never  been  used  In  eonnee- 
tion  with  the  can^  but  which  was 
ecmsldered  by  the  covemment  agents 
as  not  reaulred  for  the  worklne  or 
maintenance  of  It."  McQueen  v.  Reg., 
16  Can.  8.  C  1.  106. 

[b]  'Addition''  ■yagnmoM.  Chl- 
caj^o  T.  Oreen.  228  lU.  iBl.  275,  87  NB 

[c]  "Auxiliary"  snonTmoua. — Chi- 
cago T.  Oreen,  238  IIL  258,  275,  87  NB 
417. 

27.  Bourland  v.  Hlldreth.  26  Cal. 
161,  282  (where  Sanderson,  C.  J.,  in 
a  dissenting  opinion,  said:  "If  they 
modify  the  subject  or  object,  they 
consist  of  adjective  words,  phrases 
or  sentences.  If  they  modify  the 
predicate,  they  consist  of  adverbial 
words,  phraees  or  sentences.  They 
are  primary  and  secondary;  the  for- 
mer attend  upon  the '  principal  parts 
of  a  sentence,  and  the  latter  upon 
other  adjuncts"). 

88.  Wharton  L.  Ijex-i  Tyrrell  v. 
Marsh,  8  Hagg.  Bccl.  471. 

3S.    Bee  Adjustment  post. 

M.  Anderson  v.  Seropian,  147  Cat 
201,  217,  81  P  621  (where  the  word 
was  used  In  an  instruction  regarding 
the  adjustment  of  machinery).  And 
see  Hlsalsslppl  Cent.  R.  Co.  v.  Hardy, 
88  Miss.  782.  41  S  605. 

91.  International  Bow,  etc.,  Co.  v, 
IT.  S.,  60  Fed.  523,  527;  Washington 
County  V.  St.  Liouis,  etc.,  R.  Ca,  E8 
Mo.  872,  276  (quot  In  re  MoNeaL  85 
OKI.  17,  27,  128  P  285]. 

[a]  Adjust  and  squallis. — ^As  used 
In  a  statute  providing  that  the  state 
board  of  equalisation  shall  thereupon 
proceed  "to  adjust"  and  equalise  the 
aggregate  valuation  of  the  property 
of  eacm  one  of  the  railroad  commnles 
llabls  to  taxation,  means  to  lit.  to 
nuke  aoeurate,  or  to  detexmlns  the 
•zact '  relation  which  the  property 
bears  to  a  money  standard,  and  re- 
quires the  oourt  to  determine,  on  com- 
parison of  the  extent  and  amount  of 
the  business  of  one  railroad  company 
with  another,  whether  any  have  as- 


sumed a  higher  or  smaller  standard 
of  valuation  than  the  others.  Wash- 
ington County  V.  St  Ix>ula,  etc.,  R. 
Co.,  58  Mo.  872,  375,  S76. 

[b]  'Vsttlo''  dlstlagnlshed^— Settle 
hui  a  double  meaning,  and  denotes  an 
adjustment  and  a  iraylng.  LonRvlew 
V.  Capp,  (Tex.  Civ.  A.)  123  SW  160, 
162. 

82.  Lynch  v.  Nugent,  80  Iowa  422, 
429,  46  NW  61  [quot  Longvlew  v. 
Copps,  (Tex.  Civ.  A.}  128  SW  160,  162]. 
>  88.  Staats  v.  Pioneer  Ins.  Assoc., 
55  Wash.  51,  56.  104  P  185. 

[a]  f^AdJusts  or  ssttles  ths  loss." 
•—An  Insurance  company  with  out- 
standing policies  In  a  state  on  which 
it  collects  premiums  and  adjusts 
losses  was  held  to  be  doing  business 
within  that  state,  so  as  to  render  It 
liable  to  an  action,  and  service,  ac- 
cording to  the  law  of  the  state,  on 
a  doctor  sent  to  investigate  the  loss 
and  having  iwwer  to  adjust  the  same 
is  sufHclent  to  give  the  state  court 
Jurisdiction.  Commercial  Hut.  Ace 
Co.  v.  Davis,  213  U.  8.  246.  264.  29 
set  445,  52  L.  ed.  782. 

8C-  State  V.  Staub,  61  Conn.  563, 
568,  23  A  924;  Allen  v.  Phcenlx  Assur. 
Co.,  14  Ida.  728,  746,  95  P  829;  Miller 
v.  Consolidated  Patrona^,  etc..  Mut. 
Ins.  Co.,  lis  Iowa  211,  214,  84  NW 
1049;  Ruthven  American  F.  Ina 
Co.,  102  Iowa  650,  663,  71  KW  674; 
Flsmerty  v.  Continental  Ina  Co.,  20 
App.  DIv.  276.  877,  46  NTS  934;  Staats 
V.  Pioneer  Ins.  Assoc,  65  Wash.  51, 
66.  104  P  186. 

la]  For  wamtfls  (1)  adjust,  as 
used  In  a  state  constitution  making 
It  the  duty  of  the  auditor  to  adjust 
claims,  means  "to  settle  or  bring  to 
a  satisfactory  state,  so  that  parties 
are  agreed  In  the  result:  as,  to  adjust 
accounts,"  State  v.  Moore,  40  Nebr. 
854.  861,  59  NW  75S,  25  LRA  774. 
(2)  In  Townes  v.  Birchett,  12  Leigh 
(39  Va.>  172,  201,  It  Is  said  of  a  letter 
in  which  the  writer  ashed  to  have 
his  accounts  settled  and  adjusted,  that 
by  this  was  meant  settled  and  a 
balance  struck,  and  that  the  word 
denoted  '  that  the  writer  understood 
the  account  to  be  open  at  that  time. 

[b)  Vlre  insurancs. — (1)  Miller  |v. 
Consolidated  Patrons',  etc.,  Mut.  Ins. 
Co.,  113  Iowa  211,  214,  8f  NW  1049; 
Ruthven  v.  American  F.  Ins.  Co.,  102 
Iowa  560,  5S3,  71  NW  574.  In  these 
cases  It  was  said  that  the  definition 

f riven  in  the  text  Js  applicable  to 
osses  under  policies  of  insurance. 
When  they  are  adjusted  they  are  as- 
certained or  determined.'  To  same 
effect  Allen  v.  Phoenix  Asaur.  Co.,  14 
Ida.  728.  746,  96  P  829.  (2)  The  dis- 
tinction between  adjusting  the  amount 
of  damages  done  by  a  flre  and  the 
sum  for  which  the  Insurance  com- 
pany Is  liable  Is  very  apparent.  In 
the  first  place,  there  would  be  a 
recognition  of  the  extent  of  the  dam- 
age done  by  the  flre;  In  the  latter,  a 
recognised  liability,  properly  ad- 
Justed  by  ttie  parties;  out  the  mere 
fixing  of  the  amount  of  loss  by  the 
ftre  IS  not  of  Itself  an  admission  on 
the  part  of  the  insurer  that  any 
liability  existed  against  it  upon  such 
policy,  and  does  not  raise  an  implied 
promise  to  pay.  Willoughby  v.  St 
Paul  German  Ina  Co.,  68  Minn.  878, 
375,  71  NW  272. 

85.  SUte  v.  Staub,  61  Conn.  6S8, 
668,  28  A  924  [cit  Anderson  L.  D.]: 


Allen  V.  Phcenlx  Assur.  C^.,  14  Ida. 
728,  746,  96  P  829;  Lynch  v.  Nugent, 
80  Iowa  422,  429,  46  NW  61;  State 
v.  Moore,  40  Nebr.  864,  861,  59  NW  766 
[dt  Webster  D.] ;  New  York  v.  Hamil- 
ton F.  Ins.  Co..  39  N.*Y.  46,  47  [cit 
Webster  D.];  Flaherty  v.  Cohtlnental 
Ins.  Co.,  20  App.  Dlv.  276.  277,  46  NTS 
934  [quot  Century  D.l;  Townes  V. 
Birchett  12  Leigh  (39  Va.)  178,  201; 
Barber  v.  Wheeling  F.  &  M.  Ins.  Co., 
16  W.  Va.  668.  676,  87  AmR  800. 

86.  Century  D.  Jquot  Flaherty  t. 
Continental  Ins.  Co.,  20  App.  Dlv. 
275,  277,  46  NTS  9S4];  Webster  D. 
[quot  New  York  v.  Hamilton  F.  Ins. 
Co.,  89  N.  Y.  45,  47,  100  AmD  400; 
Staats  V.  Pioneer  Ins.  Assoc,  55  Wash. 
61.  56,  104  P  186;  Barber  v.  Wheeling 
F.  A  M.  Ins.  Co.,  16  W.  Va.  658.  6781 
87  AmR  8001;  U.  8.  v.  Hadley,  171 
Fed.  118,  121;'  Longvlew  v.  Capps, 
(Tex.  Civ.  A.)  123  SW  160,  162. 

[a]  Power  to  adjnst  loss.— In 
Ruthven  v.  American  F.  Ins.  Co..  102 
Iowa  560,  663,  71  NW  674  [quot  Staats 
V,  Pioneer  Ins.  Assoc.,  65  Wash.  61,, 
56,  104  P  186],  It  was  held  that  a 
direction  to  a  party  to  adjust  a  loss 
Included  the  power  to  waive  formal 
proofa 

87.  State  v.  Staub,  61  Conn.  662. 
668,  23  A  924. 

[a]  Adjust  and  Mttlo„— "Within 
certain  limitations  In  ordinary  uss, 
the  words  'adjust'  and  'settle*^  have 
different  meanings.  They  are  not 
Infrequently  used  In  the  sense  of  'pay- 
ing.' They  are  synonyms,  ana  in 
some  of  their  usbs  are  equivalents 
of  'to  llx — to  arrange;'  In  others,  'to . 
determine;  to  establFsh;  to  regulate.' " 
Lynch  v.  Nugent,  80  Iowa  422,  429. 
46  NW  61  [quot  Longvlew  v.  Capps, 
(Tex.  Civ.  AO  123  SW  160,  162]. 

88.  Webster  New  Int.  D. 

[a]  Adjustable  screens  or  partl- 
tloas. — Under  a  statute  providing  that 
adjustable  screens  or  partitions  might 
be  used  in  street  cars  for  the  separa- 
tion of  the  white  and  colored  races, 
it  was  held  that  movable  signs  eight 
by  twelve  Inches,  supported  by  pegs 
on  the  back  of  the  seats  of  the  car, 
and  having  the  word  "white"  on  one 
side  and  "colored"  on  the  other  were 
not  within  the  meaning  of  the  statute. 
Southern  Light,  etc.,  Co.  v.  Compton. 
86  Miss.  269,  276,  38  S  629. 

[b]  Adjustable  stem  dock. — A  con- 
tract to  construct  an  "adjustable 
floating  stern  dock"  does  not  require 
a  dock  which  Is  automatically  ad- 
justable, but  one  which  Is  adjustable 
by  cutting  away  and  fllllng  In  Its  gates 
so  that  they  will  conform  to  the  con- 
tour of  the  hull  of  the  vessel,  espe- 
cially where  the  term  Is  treated  as 
a  technical  one,  and  the  experts  agree 
upon  that  deQnItion  of  It.  Interna- 
tional Bow,  etc.,  Dock  Co.  T.  TJ.  S.. 
60  Fed.  523.  626,  627. 

88.  Adjwteri 
Authority  of  a»e  Fire  Insurance  [19 
Cyc  783]. 

Power  to  mlve  notice  ox  proof  of 
loss  see  Fire  Insurance  il9  Cyc 

869]. 

«k  St  Paul  F.  A  M.  Ins.  Co.  T. 
Mountain  Park  Stock  Farm  Ca,  2S 
Okl.  79.  86.  99  P  647. 

41.  Devils  Lake  First  Nat.  Bank 
v.  Manchester  P.  Assur.  Co.,  64  Minn. 
96.  100.  66  NW  186. 

42.  Flahsrbr  v.  Continental^  Tns. 
Co..  20  App.  IHv.  276.^.  46  NTai9t4. 
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AIfJU8TMENT—AJ)MINISTSB 


ADJUBTKEHT.  An  instrument  or  means  where- 
by aomething  may  be  adjusted;  that  vhich  regu- 
lates ;**  a  settlement  or  detemiination  of  the  relative 
rijriits  of  parties,  or  of  the  sum  due  upon  a  demand.^ 
(&OBa  references.*") 

ADJUVABI  QUIPFE  NOS,  NOK  DEOIFI, 
BENEFIOIO  OFOBTET.^ 

AD  LITEH.  Literally  "To  (or  in)  the  suit  or 
(controversy).""    {Cron  references.') 

A PMTB A ff^R^M^M^-  A  measuring  oat;  an  as- 
signment measure;  an  adjustment^  or  allotment; 
according  to  certain  fixed  limits,  or  in  certain  pro- 
portions. AJso  the  name  of  the  writ  for  makmg  such 
assignment  or  adjustment,  and  ^ich  lay  at  emumon 
law  against  persons  who  usurped  more  than  their 


share  of  any  right  or  privilege.'    ( Crofls  rafemees.**) 
AD  MEDIUM  FILUM." 

AD  MELKTS  INQUIBEKDUM.  litenUy  "To 
inquire  better.  A  writ  directed  to  a  eonmer  com* 
manding  him  to  hold  a  second  inquest."* 

ADMINIOULAB.    Auxiliary  to." 

ADMIHI8TEB."*  Etymologieally,  a  vord  that 
would  seem  applicable  to  anything  that  could  be 
done  by  the  hand,  to  or  for  another."* 

Tb*  word  has  not  a  strict  lagal  or  tiwhiiical  im- 
port, but  its  primary  and  commonly  accepted  mean- 
ing is  to  give."* 

la  Ito  ordinary  acMPtatioa  the  word  means  to 
ftimish;  to  give;' to  dispense;"  to  nve,  supidy  or 
dispense;""  to  direct  or  cause  to  be  taken;*  to 


[a]    "Th*  >ajvat«r  of  •  flr*  tn- 

■mnno*  «<nnpaiX]r,  as  to  the  settlement 
of  loases,  is  the  representative  of  the 
company  and  bis  acts,  with  In  the 
sccpe  of  his  authority,  are  the  acts 
of  the  company.    McCollum  v.  Llver- 

gool,  etc.,  Ins.  Co.,   67  Mo.  A.  66." 
:oberta  v.  Insuranoe  Co.  of  America, 
94  Mo.  A.  142,  151,  72  SW  144. 
4a.    standard  D. 

Sa]  Xu  a  Claim  for  a  pata&t  on  an 
JUBtment'*  of  the  retractile  force 
of  an  automatic  circuit  breaker,  "ad- 
justment" was  construed  to  mean  the 
''mechanical  means  of  making  the  ad- 
justment" Pase  V.  Holmes  Burglar 
Alarm  Tel.  Co.,  1  Fed.  SQ4,  Sl».,ll 
Blatehf.  48S. 

44.  Abbott  Ij.  D.  See  also  Taber 
V.  China  Mut.  Ins.  Co.,  ISl  Mass.  2S9, 
251;  New  York  v.  Hamlltbn  F.  Ins. 
Co..  39  N.  T.  46,  47,  100  AmD  400; 
Pournler  v.  German  American  Ins. 
Co.,  2S  R.  1.  86,  39,  49  A  98;  Whipple 
V.  North  British,  etc.,  F.  Ins.  Co..  11 
R.  I.  139,  140;  Fire  Ins.  Assoc.  v. 
Miller.  2  Tex.  A.  Civ.  Gas.  {  8S2; 
Barber  v.  Wheeling  F.  &  M.  Ins.  Co., 
16  W.  Va.  658,  676,  87  AmR  800. 

[a]  A  Tssolatloa  of  a  dty  oonncU 
plaomff  In  ths  hands  of  the  mayor 
for  "sAjastmsnt"  a  controversy  over 
a  roadway  which  an  adjoining  land- 
owner had  closed  claiming  the  road, 
as  Buch,  had  been  abandoned,  gave 
the  mayor  authority  to  contract  for 
the  payment  of  a  specified,  sum  for 
a  deed  to  the  land  in  dispute.  Long- 
view  V.  Capps,  (Tex.  Civ.  A.)  123  SW 
160. 

46.  Jdjutnunti 

Law  of  see  Shipping  [S6  Cyo  898  et 

Accounts  of:  , 

Administrator   or   executor  see 

Executors  and  Administrators 

tl«  Cyc  1104]. 
County  see  Counties  [11  Cyc  SIT], 
Foreign   guardian   see  Guardian 

artd  Ward  [21  Cyc  272]. 
Guardian  of: 

Infant  see  Guardian  and  Ward 
[21  Cyc  150]. 

Insane  person  see  Insane  Per- 
sons [22  Cyc  1149]. 
Municipality   see    Counties  [11 

Cyc  617];  Municipal  Corpora^ 

tlons  [28  Cyc  15621. 
Partners  see  Partnership  [30  Cyc 

681]. 

State  see  Counties  [11  Cyc  616]; 
Municipal  Corporations  [28  Cyc 
15621:  States  [36  Cyc  906]. 
Claims  against  the  United  States 
see  United  States  [89  Cyc  768], 
Controversy  by: 
Accord  and  satisfaction  see  Ac- 
cord and  Satisfaction  [1  Cyc 
806]. 

Compromise  and  settlement  see 
Compromise  and  Settlement  [8 
Cyc  499]. 
Bqulties  between  partled  In  parti- 
tion see  Partition  [30  Cyo  230]. 
General   average   contribution  see 

Shipping  [36  Cyc  898]. 
Grants  of  public  lands  see  Public 

tAnds  [32  Cyc  959]. 
Loss  within  policy  of: 

Accident  Insurance  see  Accident 
Insurance  [1  Cyc  280]. 


Of: — Continued  ' 

Loss  within  policy  of: — Continued 
Fire  Insurance  see  Fire  Insurance 


[19  Cyc  872]. 
Ire  ■ 


LI^e  Insurance  see  Life  Insurance 

[26  Cyc  902,  903]. 
Marine  Insurance  see  Marine  In- 
surance [26  Cyc  709]. 
Mutual  benefit  Insurance  see  Mu- 
tual Benefit  Insurance  [29  Cyc 
152]. 

Preexisting  liabilities  upon  altera- 
tion of: 

County  see  Counties  [11  Cyc  854]. 

Municipality  see  Municipal  Cor- 
porations [28  Cyc  280.  227]. 

School  district  see  Schools  and 
.School  Districts  [36  Cyc  850]. 

State  see  SUtes  [31  Cyc  844]. 

Town  or  township  see  Towns  [88 
Cyc  6071. 

46.  A  maxim  of  the  Roman  law 
meaning  "When  we  lend  we  ought  to 
confer  a  benefit  and  not  to  do  a  mis- 
chief."   Story  Ballm.  |  276. 

[a]  AmUtA  imt  Blakemors  v.  Bris- 
tol, etcTR.  Co.,  8  E.  A  B.  10S6,  1044, 
92  ECli  1035,  120  Reprint  88S. 

47.  Tayler  L.  Gloss. 

48.  JkA  Utmni 
Administrator  see  Executors  and  Ad- 
ministrators [18  Cyo  HOT. 

Guardian  see  Guardian  and  ward  [21 
Cyc  19];  Infants  [22  Cyc  634]. 

See  also  Procheln  Ami. 
40.    BurHll  L.  D. 

[a]  TTso  of  word  In  oontraot. — 
contract  stated  that  "the  admeasure- 
ments are  presumed  to  be  correct,  hut 
if  any  error  be  discovered  therein  no 
allowance  shall  be  made  or  required 
either  way."  The  court  In  construing 
it  said:  'The  word  'admeasurement' 
means.  'If  the  quantity  which  we  have 
stated,  of  so  many  acres,  which  we 
presume  to  be  correct,  should  be  found 
to  be  mistaken,  neither  party  Is  Xo 
have  any  claim.* "  Coraingley  v. 
Cheesehrough,  8  OlfEard  496,  S04,  606, 
66  Reprint  604. 

[b]  TTse  of  word  In  stetnto. — A 
statute  for  the  diversion  of  a  high- 
way required  "a  plan  .  .  .  par- 
ticularly describing  the  old  and  the 
proposed  new  highway  by  metes, 
bounds  and  admeasurement  thereof.'' 
It  was  held  that  a  plan  consisting 
of  a  sheet  of  the  Ordnance  Survey 
map  of  the  district  with  a  'scale 
printed  on  it  of  twenty-five  Inches  to 
the  mile,  the  lines  of  the  old  and  new 
highways  being  marked  on  the  map 
in  colors  and  the  width  of  the  new 
highway  stated  In  writing,  but  the 
lengths  of  the  old  and  new  highways 
not  so  stated,  was  an  Insufficient  de- 
scription. The  court  in  this  case  said: 
"That  expreasltm  'admeasurement' 
means  that  the  lengths  of  the  two 
highways  must  be  stated  in  writing 
on  the  plan.  .  ,  .  The  only  way  in 
which  a  person  consulting  the  plan 
could  arrive  at  the  lengths  of  the 
respective  ways  would  be  by  measur- 
ing the  lines  representing  the  high- 
ways and  comparing  the  results  with 
the  scale."  Rex  v.  Surrey  Justices, 
[1908]  1  K.  B.  374,  376,  377. 

so.  AdjnsMraTMttsnt  I 
Of  dower  see  Dower  [14  Cyc  9961. 
Of  pasture  see  Common  lAnds  [8  Cyc 

847,  366]. 


Bl.  See  Ad  Fllum  Aqua  ante;  Ad 
Flllum  Vise  ante;  Fllum. 

69.  t  Wharion  L.  Lex.  [clt  Reg.  T. 
Carter,  13  Cox  C.  C.  220]. 

sa.  In  The  Marianna  Flora.  IS  F. 
Cas.  No.  9,080,  3  Mason  116,  120  [aff 
U  Wheat.  1,  6  L  ed.  4061.  Judge 
Story,  In  speaking  of  the  offense  of 
piracy,  said:  "Nor  do  I  conceive  that 
It  is  indispensable  to  constitute 
piracy,  that  tthere  should  be  an  Intent 
of  private  gain,  for  if  a  piratical 
burning  or  sinking  of  a  ship  or  murder 
of  her  crew  should  take  place  by  free- 
booters on  the  sea.  It  would  be  as 

Jrenulne  piracy  as  if  the  primary  ob- 
eet  were  Immediate  plunder.  The 
act  would  exhibit  a  piratical  and 
felontooB  intent,  an  Intent  to  despoil 
the  owner  of  his  property,  and  to 
accomplish  It  by  the  murder  of  the 
crew.  The  murder  would  be  ad- 
minicular to  the  robberr." 

[a]  Adminiealar  eridsno*.  In  ec- 
clesiastical law.  Is  evidence  Drooght 
in  to  explain  and  complete  other  evi- 
dence. Bouvier  L.  D.  [clt  Moore  v. 
Paine,   2   Lee  Eccl.  59&]. 

64.    See  Administration  post. 
68.    Blackburn  v.  State.  23  Oh.  St 
146.  162. 

[a]  Serlvatlon  Is  said  to  be  from 
the  same  root  as  the  Latin  word 
"manus" — the  hand.  Blackburn  t. 
State.  23  Oh.  St.  146,  162. 

66.  Chandler  v.  State,  8  OhL  Cr. 

264,  262.  105  P  S7&.  107  P  735. 

[a]  It  Is  a  word  In  fanaral  ase, 
with  a  commonly  accepted  meaning, 
and,  where  a  person  Is  charged  with 
administering  noxious  medicine  It  la 
the  same  as  charging  him  with  giv- 
ing such  medicine.  State  v.  Jones,  ZO 
Del.  109.  116.  63  A  868;  Chandler  v. 
State,  3  Okl.  Cr.  254.  262.  105  P  3TS. 
107  P  785.  In  State  v.  Wilson,  71 
Kan.  268,  266,  80  P  665.  it  was  con- 
tended that  the  word  "furnish"  should 
have  been  added  to  this  definition,  but 
It  was  held  that  it  was  not  necessary 
for  the  court  to  use  all  the  Kynonyms 
of  the  word  In  order  to  convey  to  the 
Jury  a  correct  definition. 

67.  Webster  D.  [quot  Burrls  v. 
State,  78  Ark.  463,  467.  84  SW  7*8; 
McCaughey  v.  State.  166  Ind.  41,  4!. 

59  NE  169;  La  Beau  v.  Peo.,  84  N.  T. 
228,  288  (aff  6  Park.  Cr.  371.  S3  How 
Pr  66)];  Brlnson  v.  State,  89  Ala. 
105.  110,  8  S  627;  State  v.  Wilson,  71 
Kan.  263,  266,  80  P  666;  Peo.  v.  Qubi, 

60  Barb.  (N.  T.)  128,  134:  Blackburn 
v.  Stat&  28  Oh.  St  146,  162. 

Bheeiy  v.  Peo..  64  Colo.  186,  142,  129 
P  201. 

681   State  v.  Wilson,  71  Kan.  263, 

265,  80  P  666. 

86.  Imperial  D.  [quot  Brlnson  v. 
State,  89  Ala.  IDS,  110,  8  8  5271: 
Webster  D,  [quot  Bucrls  State,  71 
Ark.  458,  457.  84  SW  728;  HcCaughei' 
V.  State,  156  Ind.  41,  42.  69  NB  169: 
La  Beau  v.. Peo.,  34  N.  Y.  223,  238  (aff 
6  Park.  Cr.  871,  38  HowPr  66)]. 

[a]  'Vrsscrlbe"  STSoaynons^ 
Burros  v.  State.  73  Ark.  468.  457,  84 
SW  723. 

[b]  AdnlnJsMr  dni^,^Brlnson  v. 
State.  89  Ala.  106.  111.  8  8  EST: 
Burrts  V.  State,  78  Ark.  463,  457,  84 
SW  7X3;  State  v.  JUmaik^W-i^^  109, 
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supply,  furniah  or  provide  withi*  to  control  or 
Tegalate  in  behalf  of  others;'^  to  dispense,  direct 
the  M>plieatioa  of;  as  to  administer  the  law,  jus- 
tice,^ to  dispose,  ^iirect  the  application  of;"  to 
serve;  to  manage  or  conduct,  as  public  affairs;  as 
to  administer  the  goremment  of  the  state.^ 

In  another  senae  to  administer  is  to  fulfill  the 
fanetions  of  an  executor  or  administrator to 
alter,  change  or  eonvert;**  to  settle,  as  the  estate 
of  one  who  dies  without  will  or  whose  will  fails 
of  an  executor.*" 

ASMnnSTEAOIOn'.  in  Spanish  law  the  man- 
agrement  and  eare  of  property  or  businesa.*"  The 
term  is  not  restricted,  as  in  the  Anglo-American 


law,  to  the  settlement  and  diatribntitm  of  deeed- 
ents'  estates. 

ADMZmSTEADOB.  In  Spanish  law  one  who 
conducts  an  administracitfn.  An  admiuistrador  vol- 
nntario  is  one  who  takes  upon  himself  the  care  and 
management  of  another's  property  or  business  with- 
out a  mandate  from  the  owner  who  ia  absent,  de- 
mented, or,  for  some  other  reason,  ignorant  of  such 
action,** 

ADMINISTSATION.  The  act  of  administer- 
ing." The  term  is  very  comprehensive,^^  having 
reference  to  the  administration  of  government,^ 
justice,"  and  law,'* 

Tb*  most  ordixiu7  meudng  of  the  Tord  ia  the 


117.  E8,  A  8B8;  Stimpter  v.  State,  11 
Fla.  2^7.  266  ■  McCauchey  v.  Btate, 
166  Md.  41,  42,  69  NsT  169;  State  v. 
Stafford,  145  Iowa  286»  28«.  128  NW 
167;  State  v.  Moothart,  109  Iowa  130, 
188,  80  NW  801;  State  V.  Stapp.  846 
Uo.  SS8,  840.  151  8W  971:  La  Beau  v. 
Feo^  84  N.  T.  228.  288:  Pec.  v.  Qaln, 
50  Barb,  (N.  T.)  i2S,  184;  Blackburn 
T.  State,  28  Oh.  St.  14«.  162'  State  v. 
Morrow,  40  8.  C.  221,  289.  ih  SB  853; 
Fllber  V.  Dautermann,  28  WIb.  S18, 
620.    See  also  Abortion  [1  Cyc  171]. 

60.  Standard  T>.  [quot  Burrls  v. 
State,  78  Ark.  468,  457,  84  SW  723; 
McCaughey  v.  State,  156  Ind.  41,  42, 
69  NG  169]. 

Sl.    In  re  Fleischer,  151  Fed.  81. 

6S.  Anderson  L.  D.  [quot  State  v. 
Ixiechner,  65  Nebr.  814.  821.  91  NW 
874,  59  LRA  9151. 

63.  Anderaon  Li,  D.  [quot  Peo.  v. 
Salsbury,  134  Ulch.  537,^50,  96  NW 
936],  And  see  Smith  v-  Becker,  62 
Kan.  E41,  546,  64  P  70,  58  LRA  141. 

64.  Webster  D.  [quot  Smith  v. 
Becker,  62  Kan.  541,  546,  64  P  70,  53 
LRA  141;  State  v.  I*oechner,  86  Nebr. 
814.  821.  91  NW  874,  69  LRA  SIS]. 

65.  Lanier  v.  Irvine,  21  Minn.  447, 
448. 

[al  As  aourtltBttoy  exeoator  ao- 
oonUar  to  teaor. — A  testator,  by  his 
will,  appointed  one  "to  hold  and  ad- 
minister In  trust  all  my  estate  well 
known  to  the  said  Henry  Ellis."  It 
was  held,  that  aa  this  person  had 
duties  to  perform,  the  word  "ad- 
minister" was,  without  any  express 
instruction  to  pay  debts,  sufllcient  to 
constitute  him  executor  according  to 
the  tenor.  In  Goods  of  Way,  flSOl] 
P.  345,  346,  347.  See  also  In  re  Baker, 
26  Hun  <N.  Y.)  626,  631. 

[b]  Bstatea  oX  oomtots^— The  stat- 
ute, Oen.  St.  (1899)  9  5583,  provides 
ttiat  "whenever  any  person  shall  be 
IzntirlBDned  under  a  sentence  of  Im- 
prisonment for  Ufe,  his  estate,  proi»- 
ertr  and  effects  shall  be  administered 
and  disposed  of  In  all  respects  as  if 
he  were  natursllr  dead."  The  court 
aaid:  "We  think  that  by  the  use  of 
the  word  Administered,*  in  this  pro- 
vision relating  to  the  estate  of  con- 
victs. It  was  the  Intention  of  the 
lawmakem  to  restrict  the  adminis- 
trator to  the  control  and  disposition 
of  personal  property  for  the  benefit 
of  creditors,  to  the  end  that  all  debts 
of  the  convict  might  be  speedily  paid." 
Smith  T.  Becker,  62  Kiin.  541.  542, 
64  P  70,  58  LRA  141. 

[c]  n  bonds  of  eseoiitor,  eto^- 
Sanford  v.  Gllman,  44  Conn.  461,  464; 
Barbour  v.  Robertson,  1  Lltt  (Ky.) 
93,  9S;  Moore  v.  Waller,  1  A.  K.  Marsh. 
(Ky.)  488,  491;  Sparbawk  v.  Buell, 
9  Vt.  41.  66, 

B8.  Adamtt  v.  Internal  Impr.  Fund, 
87  Fla.  266,  305,  20  S  266  (where 
the  court  said:  "In  the  case  of  Greg- 
ory V.  Harrison,  4  Fla.  66,  where  the 
whole  subject  of  the  rights  and  status 
of  an  administrator  de  bonis  non  is 
ably  and  exhaustively  discussed,  the 
word  'administer'  ia  defined  to  be 
equivalent  to  "alter,  change,  or  con- 
vert,' and  that  the  change  or  altera- 
tion of  the  goods  necessary  to  amount 
to  an  administration,  la  not  a  change 
in  Bpeole,  but  a  change  In  tha  prop- 
erty of  uw  sooda").   To  same  effect 


Coleman  v.  HcMurdOt  S  Band.  (28  Va.) 
51,  65. 

[a]    "AOiBlnUtwM  MMMta.'^Mloh- 

Igan  Trust  Co.  v.  Ferry,  176  Fed.  667, 
<e8,  99  CCA  221;  American  Surety  Co. 
V.  Piatt,  67  Kan.  294,  29IL  78  P  776; 
Slagle  V.  Bntrekln,  44  Oh.  St.  887,  639, 
lONB  875;  Reed  v.  HumC,  26  Utah  248, 
268.  70  P  998. 

9fm  Webster  1>.  [quot  Smith  v. 
Becker.  62  Kan.  641,  646.  «4  P  70,  68 
LRA  141]. 

as.   Escrlehe  DIcclonario. 

ea.    Bscrlche  DIcclonario. 

[a]  Wghta  and  dntiea.^ — Such  ad* 
mlnlstrador  must  care  for  his  charge 
to  the  advantage  of  the  owner, 
Bscrlche  DIcclonario. 

70.  Wensler  v.  Peo..  68  N.  T.  516, 
589,  2  Cow.  Cr.  72. 

71.  Kansas  City  Southern  R.  Co.  v. 
Henrle,  87  Ark.  448,  448,  112  SW  967; 
Crow  V.  Hubard,  62  Md.  660,  566. 

[a]  Adminltrtratlcm  of  antra  of 
waid^"The  supposition  that  the  ad- 
ministration of  the  afTalrs  of  a  ward 
necessarily  involves  the  sale  of  any 
portion  of  his  property  Is  one  derived 
from  the  Ideas  which  in  Sngland  at- 
tach to  the  word  administration, 
which  in  its  technical  sense  applies 
only  to  a  legal  personal  representa- 
tive: but  this  is.  In  our  opinion,  wholly 
distinct  from  the  functions  of  a  tutor, 
and  which,  in  order  to  avoid  confusion. 
It  la  essential  to  keep  distinct.  Ad- 
ministration, as  applicable  to  a  tutor. 
Includes  management,  but  does  not 
Include  sale,  unless  to  the  limited  and 

fuallfied  extent  already  pointed  out." 
hat  is.  under  an  order  of  court. 
Montreal  Bank  v.  Slmson,  11  L.  C.  377, 
78,  Peo.  V.  Salsbury.  134  Mich.  637. 
650,  96  NW  986  (holding  that  "the 
administration  of  government  means 
the  practl(»Ll  management  and  direc- 
tion of  the  executive  department,  or 
of  the  public  machinery  or  functions, 
or  of  the  operations  of  the  various 
organs  of  the  sorerelgn.  The  term 
'administration'  Is  also  conventionally 
applied  to  the  whole  daaa  of  public 
functionaries,  or  those  In  charge  of 
the  management  of  the  executive  de- 
partment''^). 

Ta.']  -OvwrnnmrnaV  dlatlBgvlshed. 
—The  terms  "government"  and  "ad- 
ministration" are  not  always  used  in 
their  strictness,  and  the  one  word  is 
frequently  used  for  the  other.  Bouvler 
L.  D.  In  U.  S.  v.  Dorr,  2  Philippine 
332,  839,  the  cotirt  said:  "We  under- 
stand. In  modem  political  science 
.  .  .  by  the  term  government,  that 
institution  or  aggregate  of  Institu- 
tions by  which  an  independent  so- 
ciety makes  and  carries  out  those 
rules  of  action  which  are  necessary 
to  enable  men  to  live  In  a  social  state, 
or  which  are  Imposed  upon  the  people 
forming  that  society  by' those  who 
possess  the  power  or  authority  of 
prescribing  them.  Government  Is  the 
aggregate  of  authorities  which  rule 
a  society.  By  administration,  again, 
we  understand  in  modem  times,  and 
especially  in  more  or  less  free  coun- 
tries, the  aggregate  of  those  persons 
in  whose  hands  the  reins  of  govern- 
ment are  for  the  time  being  (the 
chief  ministers  or  heads  of  depart- 
ments)." In  Blaok  L.  D.  [quot  Peo. 
V,  Salsburjr,  1S(  Mich.  687,  B50,  96  NW 


986],  ft  la  said:  •The  administration 
of  government  means  the  prac- 
tical management  and  direction  of  the 
executive  department,  or  of  the  pub- 
lic machinery  or  functlona,  or  of  the 
operations  of  the  various  organs  of 
the  sovereign.  The  term  "adnnnlatra- 
tlon'  is  also  conventionally  applied 
to  the  whole  class  of  public  nmo- 
tlonaries,  or  those  In  charge  of  the 
management  of  the  executive  depart- 
ment." 

78.  State  V.  Post,  6  OhS&CP  200, 
206,  4  OhNP  157. 

[a]  "The  term  *adBilnlsferatlon  of 
Jnitloe'  is  a  broad  and  comprehensive 
terra.  It  means  something  more  than 
the  mere  trial  of  a  cause.  It  includes 
everything  connected  with  the  deter- 
mination of  the  rights  of  i>erson  and 

Eroperty,  every  agency  provided  by 
iw  for  the  accomplishment  of  that 
purpose,  and  every  step  In  the  pro- 
ceedings and  process  by  which  such 
determinations  are  en\bodIed  In  a  flnal 
determination  therein,  according  to 
the  established  law  of  the  land." 
State  V.  Post,  6  OhS&CP  200,  206,  4 
OhNP  157. 

fb]  "Sue  administration  of  Jns- 
tloe.'*— Under  a  statute  making  it  a 
criminal  offense  to  corruptly  or  by 
threats  or  force  "obstruct  or  Impede, 
or  endeavor  to  obstruct  or  Impede  the 
due  administration  of  Justice"  In  any 
court  of  the  United  States,  the  words 
"due  administration  of  Justice"  im- 
port a  free  and  fair  opportunity  to 
every  litigant  In  a  pendinK  cause  In  a 
federal  eourt  to  learn  what  he  may 
learn  (if  not  obstructed  or  impeded) 
concerning  material  facts  and  to 
exercise  his  option  aa  to  introducing 
testimony  as  to  such  facts,  and  an 
offense  Is  committed  under  such  stat- 
ute if  a  person  corruptly  endeavors 
to  Induce  other  persons  who  have 
knowledge  of  facts  whl<^  may  be 
material  to  a  lArty  to  a  pending  canae 
to  conceal  dr  deny  their  knowledge, 
sc  as  to  prevent  such  party  from  Ob- 
taining knowledge  or_jirocuring  evi- 
dence of  such  facts.  Wilder  v.  u.  8., 
148  Fed.  433,  439,  440,  441,  74  CCA  667. 
In  this  case  the  court  said:  "It  the 
strictest  end  narrowest  possible  mean- 
ing were  given  the  word  "administra- 
tion,' as  used  in  this  statute,  the 
interferences  forbidden  would  be  con- 
fined to  those  which  obstruct  or  im- 
pede the  Judge,  the  Jurors,  counsel, 
the  marshal,  and  possibly  witnesses. 
But  Buch  obstructions  are  provided 
for  in  the  first  part  of  the  statute, 
and  in  using  the  different  and  broader 
language  employed  in  expressing  the 
latter  clause  of  the  atatyte  it  seems 
clear  that  the  Intent  was  to  embrace 
obstructions  other  than  those  which 
were  dealt  with  In  the  first  clause." 

74.  Wenzler  v.  Peo.,  68  N.  T.  61«. 
639,  2  Cow.  Cr.  72  (holding  that  ad- 
ministration is  the  act  of  administer- 
ing or  conducting  the  offlcs,  and  In 
connection  with  the  courts  ta  the  ex- 
ecution of  the  powers  and  duties  of 
the  courts  named — the  administering 
of  the  laws  by  those  courts  in  their 
application  to  particular  persons  or 
cases). 

[a]  "la  ae  adalBlstzatfaHi  of  tlM 
law.** — In  a  statute  providing  that  the 
publication  by  a  newspaper  of  aifaJr 
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maQBgement  and  disposal,  nndex  legal  authority,  of 
the  estate  of  an  intestate,  or  of  a  testator  having  no 
competent  executor ;  the  management  of  an  estate  by 
an  executor,  the  strictly  corresponding  term  "execu- 
tion ' '  not  being  in  use.  The  use  of  the  word  as  thus 
applied  to  the  estates  of  deceased  persons,  in  its  com- 
mon and  popular  acceptation,  is  sufficiently  compre- 
hensive to  cover  the  meaning  of  the  settlement  of  an 

account  of  Judicial  proceedlnirs,  un- 
less prohibited  by  the  court,  etc.,  or 
of  any  other  offlClal  proceedln^rs 
authorized  by  law  in  the  administra- 
tion of  the  law,  Bhall  be  deemed 
privileged,  and  not  libelous,  unless 
actual  malice  Is  proved.'the  phrase  "In 
the  aidmlnistratton  of  the  law"  Is  gen- 
eral, and  Includes  "the  performance 
of  acta  or  duties  required  by  the  law 
of  ofRcers'^tn  the  discharge  of  the  re- 
quired duties  of  the  office;  all  of  the 
steps  taken,  and  all  of  the  things 
done,  wherein  legal  procedure  Is  re- 
quired or  authorised  by  law,"  Belo  v. 
licy,  (Tex.  Civ.  A.>  111  SW  215,  217. 

[b] .  Bstota  la  prooMS  of  adminl*- 
tratloa. — An  alleged  bankrupt  for 
whose  property  a  receiver  has  been 
appointed  in  Involuntary  proceedings 
pending  a  hearing  on  the  petition  is 
a  bankrupt  "whose  estate  is  In  proc- 
«B8  of  administration  under  this  act." 
In  re  Fleischer,  151  Fed.  81. 

TB.  Webster  D.  [quot  Kansas  City, 
otp..  B.  Co.  V.  Henrie,  87  Ark.  443. 
448.  112  SW  967].  ^ 

[a]  CompcelMHlTo  tonkin  Mar- 
tin T.  BUerb^  70  Ala.  3M.  839,  the 
court  said:  'The  term  admlnlstra- 
tiOT.  In  this  respect,  la  of  comprehen- 
sive in«anin|r.  It  includes  more  than 
the  mere  coHectlon  of  the  asaeta,  the 
payment  of  debts  and  legacies,  and 
OiBtribution  to  the  next  of  kin.  It 
Involves  all  which  may  be  done  right- 
fully in  the  preservation  of  the  assets, 
and  all  which  may  be  done  legally  by 
the  administrator  in  his  dealings  with 
credltors,'d]stributees  or  legatees,  or 
which  may  be  done  by  them  in  secur- 
ing their  rights;  and  it  Includes  all 
which  may  be  done,  and  rlshtfully 
done,  ill  relation  to  adverse  claims  to 
assets,  which  have  come  to  the  pos- 
session of  the  administrator  as  the 
property  of  the  testator  or  Intestate." 
In  Crossan  v.  McCrary,  87  Iowa  684, 
685.  it  is  said:  "The  word  'adminis- 
tration' means,  as  here  used  [in  stat- 
ute declaring  that  administration 
Bhall  not  be  originally  granted  after 
five  years],  the  management  of  the 
estate  of  a  decedent  and  expresses  the 
Jurladictlon  assumed  by  the  proper 

8 rebate  court  over  It.  This  jurisdic- 
on  la  aasumed  by  the  appointment  of 
the  administrator;  when  that  is  done, 
administration  is  said  to  have  been 
granted.  It  does  not  refer  simply  to 
the  act  of)  appointment  of  the  admin- 
istrator, although  that  act  is  included 
In  the  thought  expressed,  for  'admin- 
istration,' management  of  the  estate 
la  assumed  by  the  appointment.' 


estate  whether  by  an  admioistiatOT  or  exseator.** 
(Cross  ieferenee8.^M 

ADMINISTRATIVE.  Pertaining  to  administn- 

tion.T« 

ADMOnSTBATOR.    (Cross  references.") 
ADMIRALITAS  JURISDI0TI017EH  NON  EAB- 

ET  SUPER  US  QUjE  OOHUDMX  LEaS  JJUBl- 

MUKTUR." 


fb]    AOinlBlatrattoa  of  aaaeta  im- 

Jilies  auch  a  complete  dtaposltlon  of 
bem  as  not  only  to  collect  them  from 
the  debtor  of  the  estate,  If  they  are 
In  that  condition,  but  finally  to  place 
them  in  the  hands  of  the  creditor, 
legatee,  or  distributee  to  whom,  after 
undergoing  a  process  of  administra- 
tion, they  finally  belonged.  Walton 
T.  Walton,  4  AbV  Dec  (N.  Y.>  512, 
618.  1  Keye?  15,  2  AbbPrNS  428. 
■  76.  Kansas  City  Southern  R.  Co. 
v.  Henrie,  87  Ark.  443,  448.  112  SW 
967;  Crow  v.  Hubard,  62  Md.  560,  S6B. 
See  also  Tn  re  Murphy,  144  N.  Y.  657. 
662.  39  NR  691. 

[a]  •The  ronana  aoope  of  aOmlala- 
ttatlon  'involves  all  wnlch  may  be 
done  rightfully  In  the  preservation 
of  the  assets,  and  all  which  may  lie 
done  lerally  by  the  administrator  In 
his  dealings  with  creditors,  distribu- 
tees, or  legatees,  or  which  may  be 
done  by  them  in  securing  their  rights.' 
Martin    v.   Bllerba,    TO   Ala.  826." 


[b]  "Hatters  testamentary  and 
of  adtttalstKation." — A  constitutional 

S revision  that  the  probate  courts  shall 
ave  Jurisdiction  in  "all  matters 
testamentary  and  of  administration," 
means  matters  appertaining  to  pro- 
ceedings in  an  orphans'  court  in  su- 
pervising and  directing  executors  and 
admin  Istratoni  tn  the  discharge  of 
their  duties,  and  does  not  confer  on 
the  probate  court  jurisdiction  of  an 
action  to  partition  the  land  of  a 
deceased  person  among  his  heirs  with- 
out sale.  Herndon  v.  Moore,  18  S.  C. 
339,  351. 

[c]  A  "onzatorsliip''  dlXera  from 
an  "administration"  In  that  the  latter 
continues  In  full  force  until  a  final 
settlement  occurs,  and  meanwhile  the 
executor  or  administrator  represents 
the  heirs  and  creditors  of  the  dece- 
dent, but,  when  the  minor  comes  of 
ase,  the  event  terminates  the  curator- 
ship  as  to  all  things  except  the  settle- 
ment between  the  minor  and  the  in- 
cumbent curator.  State  v.  Greer,  101 
Mo.  A.  669,  676.  74  SW  881. 

TT>   Admlnlnratioa  of  i 
Charity  see  Charities  [6  Cyc  957,  968]. 
Estate  of:  ' 
Assignee  for  the  benefit  of  creditors 
Bee  Assignments  for  Benefit  of 
Creditors  [4  Cyc  282]. 
Bankrupt  see  Bankruptcy  [6  Cyo 
877}. 

Cestui  que  trust  see  TruatB  [88  Cyo 

2901. 

Decedent- see  Descent  and  Distribu- 
tion [14  Cyc  174];  Equity  [16 
Cyc  91];  Executors  and  Adminis- 
trators ri8  Cyc  56];  Wills  [40 
Cyc  1223]. 
Infant  see  Guardian  and  Ward  [81 

Cyc  62];  Infanta  [82  Cyo  S<l£ 
Insolvent  aee  Insolvency  [28  Cyc 
12991. 

Lunatic  see  Insane  Persons  [22  Cyc 
1149]. 

Oath  see  Perjury  [30  Cyc  1406,  1411]. 
Public  finances  of: 

County  see  Counties  [11  Cyc  509]. 
Municipality  see  Municipal  Corpora- 
tions [28  Cyc  1562]. 
School   district   see   Schools  and 
School  Districts  rS6  Cyc  82£.  977]. 
State  Bee  States  [88  Cyc  S8Tj. 
Town  or  township  see  Towns  [88 
Cyc  645].  , 
Trust  property  see  Elqulty  [18  Cyo 
88];  Trusts  [38  Cyc  290]. 
78.    Black  L.  D. 

[a]    "Bxeontlve"  and  "mlslatArial" 

Hheely  v.  Peo.,  64  Colo. 


136,  143,  129  P  201.  (1)  "In  Jackson 
V.  State.  57  Nebr.  188.  77  NW  682,  42 
LRA  792,  thlB  court  has  used  the 
word  'ministerial*  as  synonymona  with 
the  word  'administrative.'  and  It 
seems  that  the  two  words  are  so 
closely  allied  In  meaning  that  they 
may  be,  and  frequAntly  are.  used 
Interchangeably.  An  administrative 
officer  is  frequently  classed  as  a 
ministerial    officer,    and    vice  versa. 

.  .  Bouvier  speaks  of  *adminlstra^ 
tlve*  as  synonymoufl  with  'executive.' 
a  ministerial  duty, — one  tn  which 
nothing  is  left  to  the  discretion." 
State  V.  Ix>echner,  66  Nebr.  814,  821, 
91  NW  874,  59  LRA  91B  fquot  Peo. 
v.  Salsbury,  184  Mich.  687.  650,  96 
NW  936].  (2)  Meehem  in  nls  work 
on  Publfc  Officers  (i  fl5B>,  qnot  Peo. 
V.  Salsbury,  184  Mich.  587.  560,  96 
NW  9361  makes  the  following  state- 
ment: **ThlB  class  of  officers  Is 
known  by  different  names.  They  are 
flometlmea  called  'executive*  officers, 
sometimes  'administrative,'  some- 
times 'mlnlBterlal,'  and  with  alight 
shades  of  dlatlnctton;  but  for  con- 
venienoe  sake,  and  aa  may  inroperly 


be  done,  they  will  all  be  treated  here 
under  the  general  head  of  'ministerial' 
officers,  and  there  will  be  Included  all 
officers  whose  duties  are  wholly  or 
chieQy  ministerial." 

[b]  Bxsonttve  or  adulnlstratlTe 
biialaeaB^(l)  In  Atty.-Oen.  v.  Bos- 
ton, 142  Mass.  200,  204,  7  HE  722,  It 
was  held  that  the  board  of  aldermen 
of  the  city  were  authorised  to  pass 
an  order  directing  the  removal  of  a 
sidewalk,  and  that  such  an  order  was 
not  "executive"  or  "administrative" 
within  the  meaning  of  the  statute 
vesting  the  executive  power  of  the 
city  government  In  the  mayor,  to  be 
exercised  through  the  several  officers 
and  boards  of  the  city  in  their  re- 
spective departments,  under  his  gen- 
eral supervision  and  control,  and 
granting  the  hoards  "the  direction  and 
control  of  all  the  executive  and  ad- 
ministrative business  of  said  city." 
(2)  Under  a  statute  requiring  the 
judge  of  the  district  court  in  certain 
counties  to  perform  the  duties  of  Jury 
commissioner  and  antluH^ing  hin  to 
appoint  a  jury  clerk  to  aaaiat  blm  in 
the  performance  Of  aucb  duties,  It 
was  neld  that  the  duties  prescribed 
are  not  administrative  In  character, 
that  they  fall  within  the  scope  of 
the  office  of  Judge  of  the  district 
court,  and  do  not  appertain  to  another 
office  within  the  meaning  of  Const 
art  8  i  18,  forbidding  a  judge  of 
the  district  court  to  hold  any  other 
office  df  profit  or  trust.  Moore  v. 
NaUon,  80  Kan.  672,  108  P  167,  21 
LRANS  1116  and  note,  18  AnnCas 
SS7.  (3)  In  Brasell  v.  Zelgler,  16 
Okl.  826,  830,  110  P  1062,  the  court 
said:  "Tested  by  the  rule  that  mu- 
nicipal legislation  consists  of  pre- 
scribing by  the  lawmaking  power  of 
the  municipality  a  rule  or  civil  con- 
duct, was  the  board  in  making  the 
order  making  law  or  was  it  admlnla- 
terlng  or  executing  a  law  already 
made?  If  It  was  maklnK  law  ft  was 
exercising  legislative  function  and 
the  result  of  Its  act  was  municipal 
legislation.  If  It  was  administering 
a  law  already  made  It  was  exercising 
administrative  function,  and  the  re- 
sult of  its  act  not  municipal  teglsU' 
tion,  but  administrative  action;  for, 
as  stated  by  Mr.  McQuillan  in  his 
work  on  Municipal  Ordinances,  j  SO, 
'executive  and  administrative  duties 
are  such  as  concern  the  execution  of 
existing  laws.' " 

[c1  The  fttAOtlOB  of  tho  eieetltnL 
board  of  a  town  In  receiving  votes  and 
announcing  the  result  la  "aidministra- 
tive."  Peo.  V.  Austin,  20  Asp.  Dlv.  1, 
3,  46  NTS  526. 

79.  Admlnlatratori 
Qenerally  see  Executors  and  Adminis- 
trators [18  Cyc  1]. 
Ad  colligendum  see  SSxecotors  and 

Admbitstrators  [18  Cyc  111]. 
Ad  litem  see  Bxedutors  and  Adminis- 
trators [18  Cyc  110]. 
Cum  testamento  annexe  see  Exeetttors 

and  Administrators  [18  Cyc  981. 
De  bonis  non  see  Executors  and  Ad* 

mInlBtrators  [18  Cyc  108]. 
De  bonis  non  cum  testamento  annexe 
see  Executors  and  AdmlniStraton 
[18  Cyc  104,  182]. 
Durante  absentia  see  Executors  ftnd 

Administrators  [18  Cyc  109], 
Durante  mlnoritate  see  Executors  and 

Administrators  [18  Cyc  108]. 
Pendente  lite  see  Executors  and  Ad- 
ministrators [18  Cyc  1091.  _  , 
Ml  a  maxim  meaning  "A  court  of 
admiralty  has  no  Jurisdiction  over 
those  things  which  are  determined  or 
common  law."  Morgan  Leg.  V»x.  [cit 
iMttt  47»]. 
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DEFINITION  [4  1]  p  124S 
.    ORZOIN  AlTD  GROWTH  [$$  2-4]  p  1248 

A.  Under  the  Civil  Ltm      2]  p  1248 

B.  Ill  England      3]  p  1248 

C.  In  the  United  Statee  [$  4}  p  1249 

-    OOXJBTS  OF  ADMIRALTT  [$$  5-15]  p  1249 

A.  In  the  United  States       5-11]  p  1249 

1.  In  General  [$  5]  p  1249 

2.  District  Courts  [$  6]  p  1249 

3.  Circuit  Courts  [$  7]  p  1250 

4.  Circuit  Court  of  Appeals  [$  8]  pl250 

5.  Supreme  Court  [§  9]  p  1250 

6.  Court  of  Claims  [5  10]  p  1250 

7.  Territorial  Courts  [4  11]  p  1251 

B.  In  England  [$4  12-15]  p  1251 

1.  Supreme  Court  [$  12]  p  1251 

2.  Inferior  Courts  [H  13-14]  p  1251 

a.  County  Courts  [5  13]  p  1251  ^ 

b.  Other  Inferior  Courts  [5  14]  p  1251 

3.  Colonial  Admiralty  Courts      15]  p  1251 
V.    JX7BI8DICTIOH  [$5  16-128]  p  1251 

A.  In  General  [$$  16-31]  p  1251 

1.  Nature  and  Scope      16]  p  1251 

2.  By  What  Law  Governed  lU  17-20]  p  1251 

■  a.  In  General  [$  17]  p  1251 

b.  Common-Law  or  Equity  Principles      18]  p  1252 

c.  Federal  Statutes  [$  19]  p  1252 

d.  State  Statutes  [$  20]  p  1252 

3.  Effect  of  Concurrent  Remedy  at  Common  Law  [J  21]  p  1252 

4.  Saving  of  Common-Law  Remedy  [J$  22-31]  p  1253 

a.  In  General      22]  p  1253 

b.  Meaning  of  "Common-Law  Remedy"'  [$$  23-30]  p  1253 

(1)  In  General      23]  p  1253 

(2)  Personal  Actions       24r-26]  p  1253. 

(a)  Generally  [(  24]  p  1253 

(b)  With  Ancillary  Attachment  [$  25]  p  1254 

(c)  Suits  m  Equity  [$  26]  p  1264 

(3)  RepUvin  [$  27]  p  1254 

(4)  Proceedings  in  Rem  W  28-30]  p  1254 

(a)  In  General  [$  28]  p  1254 

(b)  Where  lAen  Given  by  State  Statute  [$  29]  p  1254 

(c)  What  Is  Proceeding  in  Rem      30]  p  1255 

c.  Effect  of  Limitation  of  LiabiUty  Act      31]  p  1255 

B.  Waters  and  Voyages  toithin  Jurisdiction  [$4  32-39]  p  1255 

1.  Waters  IH  32-34]  p  ^255 

a.  High  Seas  and  Tidewaters  [$32]  p  1255 

b.  Navigable  Waters  [U  33-34]  p  1266 
*  (1)  In  General  [$  33]  p  1256 

(2)  What  Are  Navigable  Waters  [$  34]  p  1267 

2.  Voyages  [$  35]  p  1257 

3.  Territorial  Extent  of  Jurisdiction         36-39]  p  1258 

a.  In  General      36]  p  1258 

b.  Confined  to  Boundary  Lines  of  State      37]  p  1258 

c.  Under  State  Legislation  Conferring  Jurisdiction  [$  38]  p  1258 
A.  Effect  of  Removal  of  Res  [$39]  P  1258 

C.  Persons  Subject  to  Jurisdiction        40-54]  p  1258 

1.  General  Rule  [$  40]  p  1258  


•Author  of  "Abortion"  1  C.  J.  307,  "Inspection"  22  Cyc  1363,  "Novation"  29  Cyc  1129  '•Obecenlty-  29  Cyc 
■m™^'  «0  Cyc  16^™¥o8t  Office"  81  Cyc  *70.  "Salvage"  85  Cyc^716,  "Towage"  38  Cvc  B53,.  "Welghte  an^  Meaa- 
ures"  40  Cyc  879   'VhM^S"  40  Cyc  892;  Joint  author  of  "Religloua  Societies"  84  Cyc  1112,  "Street  Ilallroads' 
16  Cye  1338. 
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2.  Suits  between  Foreigners  [%\  41-53]  p  1258 

a.  In  General  [$41]  P  1258 

b.  Foreigners  of  Diferent  Governments  [§  42]  p  1269 
c  Effect  of  Consular  Protest  or  Consent  [$  43]  p  1260 

d.  Application  to  Particular  Suits  [fj  44-40]  p  1260 

(1)  Torts  m  44r45]  p  1260 

(a)  In  General  f$  44]  p  1260 

(b)  Collisions  [$  45]  p  1260 

(2)  Claims  for  Wages     46]  p  1260 
(3i  Claims  for  Salvage  [$  47]  p  1261 

(4)  Bottomry  Suits  ■[$  48]  p  1262 

(5)  Possessory  Suits  [5  49]  p  1262 

e.  What  Law  Governs  [H  50-53]  p  1262 

(1)  Contracts  in  General  [|  50]  p  1262 

(2)  Mutual  Relations  of  Ship,  Owner,  Master,  and  Crew  [i  51]  p  1262 

(3)  Torts  t$  52]  p  1262 

(4)  Proof  of  Foreign  taw  [J  53]  p  1262 

3.  Suits  between  Citizens  and  Foreigners     54]  p  1262 

D.  Property  Within  Jurisdiction        55-65]  p  1262 

1.  Vessels  [U  55-62]  p  1262 

a.  In  General  [4$  55-59]  p  1262 

(1)  Private  Vessels  [$  55]  p  1262 

(2)  Government  Vessels       56-59]  p  1263 

(a)  Vessels  in  Service  of  Foreign  Government  [$$  56-57]  p  1263 

aa.  Ships  of  War      56]  p  1263 

bb.  Vessels  Other  Than  Ships  of  War  [J  57]  p  1263 

(b)  Fesseb  m  Service  cf  Home  Government  [$  58]  p  1263 
(e)  Veasele  in  Service  of  Munieipality      59]  p  1263 

b.  What  Is  a  Vessel  [i(  60-62]  p  1263 

(1)  In  General      60]  p  1263 

(2)  AppUcations  of  SuU  [H  61-62]  p  1264 

(a)  Held  to  Be  Vtsaels  [\  61]  p  1264 

(b)  Held  Not  to  Be  Vessels  [i  62]  p  1265 

2.  Bridges     63]  p  1265 

3.  Flotsam,  Jetsam,  and  Ligan  [i  64]  p  1265 

4.  Wreck  [$  66]  p  1265 

E.  Subject  Matter  of  Jurisdietion       66-127]  p  1266 

1.  Contracts       66-01]  p  1265 
a.  In  Generod      66]  p  1265 

b-  Test  of  Admiralty  Jurisdiction  [H  67-68]  p  1266 

(1)  In  General      67]  p  1266 

(2)  Contract  Must  Be  Essentially  Maritime  [{  68]  p  1267 
e.  Preliminary  Contracts      69]  p  1268 

d.  Executory  Contracts  [i  70]  p  1268 

e.  Novation  [$  71]  p  1268 

f.  Pariicular  Contracts  [$|  72-01]  p  1269 

(1)  Bottomry  and  Respondentia  [$  72]  p  1269 

(2)  Building  Contracts  [H  73-74]  p  1269 

(a)  In  General      73]  p  1269 

(b)  Where  State  Lien      74]  p  1270 

(3)  Carriage  [$$  75-77]  p  1270 

(a)  Of  Goods  m  75-76]  p  1270 

aa.  In  General  [J  75]  p  1270 

bb.  Where  Damages  Indirect  [J  76]  p  1272 

(b)  Of  Passengers  [$  77]  p  1272 

(4)  Demurrage  [J  78]  p  1272 

(5)  General  Average  [$  79]  p  1272 

(6)  Lockage  and  Tolls  [$  80]  p  1273 

(7)  Marine  Insurance  [$  81]  p  1273 

(8)  Partnership  [$  82]  p  1273 

(9)  Pilotage  [$  83]  p  1273 

(10)  Proctor's  Costs  and  Fees  [$  84]  p  1274 

(11)  Services  on  or  about  Vessel  or  Cargo  [H  85-87]  p  1274 

(a)  By  Seaman  [$  85]  p  1274 

(b)  By  Ship  Keeper  or  Watchman  [$  86]  p  1275 
(o)  By  Stevedores  [i  87]  p  1275 

(12)  Supplies  and  Repairs       88-89]  p  1276 

(a)  In  Genend  [$  88]  p  1276 

(b)  Annual  Contracts  for  Supplies  [$  89]  p  1276 
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(13)  Towage  [%  90]  p  1276 

(U)  Wharfage  amd  Storage      91]  p  1277 

2.  Eguitj/  Jurisdiction       92-96]  p  1277 
'    a.  In  General  [i  92]  p  1277 

b.  Beformation  of  Contract  [$  93]  p  1278 
e.  Specific  Performance  [4  94]  p  1278 

d.  Mortgages  [$  95]  p  1278  ^ 

e.  Accounting       96]  p  1279 

3.  Liens     J  97-99]  p  1279 

a.  In  General  [$  97]  p  1279 

b.  Lien  Created  by  State  Statute  [J  98]  p  1279 

c  Lien  Given  by  Law  of  Foreign  Nation  [4  99]  p  1280 

4.  Penalties  and  Forfeitures  [$$  100-103]  p  1280 

a.  United  States  [5$  100-102]  p  1280  ' 

(1)  In  General  [5  100]  p  1280 

(2)  Necessity  for  Seizure  [$  101]  p  1281 

(3)  Place  of  Seizure  [%  102]  p  1281 

b.  fn^Iond  [t  103]  p  1281 

6.  Pwe  Caaea  i%%  104-110]  p  1282 

a.  In  General  [%  104]  p  1282 

b.  In  England  amd  the  UniUd  States  [($  105-107]  p  1282 

(1)  In  General      lOS]  p  1282 

(2)  Ransom  BUU      106]  p  1282  . 

(3)  Distribution  of  Prite  Money  [$  107]  p  1282 
c  Locality  of  Capture  [5  108]  p  1282 

d.  Where  Court  May  Be  Eftablished  [J  109]  p  1282 

e.  Control  of  Property  [$  110]  p  1283  , 

6.  Proceedings  to  Limit  Liability  [J  111]  p  1283 

7.  Sights  of  Ownership  and  Possession  [H  112-115]  p  1284 
^     a.  Petitory  and  Possessory  Suits        112-113]  p  1284 

(1)  In  England  [$  112]  p  1284  * 

(2)  In  United  States  [$  113]  p  1284 

b.  Recovery  of  Proceeds  of  Vessel  or  Cargo  [i  114]  p  1285 

c.  Sale  upon  Disagreement  as  to  Employment  of  Vessel  [i  115]  p  1285 

8.  Salvage      116]  p  1285 

9.  Taxes  [J  117]  p  1285 

10.  Torts  t§5  118-127]  p  1285 

a.  In  Getteral  [(  118]  p  1285 

b.  TesU  of  JurisdicHon       119-124]  p  1285 

(1)  In  General  [$  119]  p  1285 

(2)  Injuries  Originating  on  Water  and  Consummated  on  Land       120-122]  p  1286 

(a)  In  General  [$  120]  p  1286 

(b)  Injuries  to  Persons      121]  p  1286 

(c)  Injuries  to  Property  [$  122]  p  1286 

(3)  Injuries  Originating  on  Land  and  Consummated  on  Water      123]  p  1287 

(4)  Continuing  Torts  [4  124]  p  1288 

c.  Nature  of  Injuries  [$$  125-127]  p  1288 

(1)  In  General  [4  125]  p  1288 

(2)  Death  by  Wrongful  Act        126-127]  p  1289 

(a)  In  Absence  of  Legislation  [4  126]  p  1289 

(b)  Action  Given  by  State  Statutes  [%  127]  p  1290 
F.  Objections  to  Jurisdiction      128]  p  1291 

T.  FSOOEDnBC  Aim  PRACTICE  m  129-351]  p  1292  - 

A.  How  Governed  ^  129-130]  p  1292 

1.  In  General      129]  p  1292 

2.  Rules  of  Court  [$  130]  p  1292 

B.  Nature  and  Kinds  of  Remedies  [$$  131-138]  p  1202 

1.  In  General     131]  p  1292 

2.  Suits  in  Personam  [4  132]  p  1292 

3.  Suits  in  Rem  [H  133-138]  p  1293 

a.  In  General  [$  133]  p  1293 
-b.  Necessity  for  lAen  [${  134-137]  p  1293 

(1)  In  General      134]  p  1293 

(2)  Causes  Arising  Out  of  Contract  [4  135]  p  1293 

(3)  Causes  Arising  Out  of  Tort  [4  136]  p  1293 

(4)  Recovery  of  Penalties  [i  137]  p  1294 

«.  Necessity  for  Seizure  of  Property  [J  138]  p  1294 
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C.  Joinder  of  Causes  and  Troceedings  [4  J  139-1413  P  1294 

1.  Proceedings  in  Rem  and  in  Personam  for  Seme  Cause  of  Action       139-1401  p  1294 

fu  In  General      139]  p  1294 

b.  Ct^es  Covered  by  Admiralty yBules      140]  p  1295 

2.  Different  Causes  of  Action  [5  141]  p  1295 

D.  Consolidation  and  Severance  [5$  142-143]  p  1296 

1.  Consolidaiion  [$  142]  p  1296 
•  2.  Severance  [$  143]  p  1296 

E.  Venue  [5  144]  p  1296 

F.  Parties  [$5  145-153]  p  1297 

^  1.  Ubelants        145-150]  p  1297 

a.  In  General  [$  145]  p  1297 

b.  Capacity  to  Sue  m  146-147]  p  1297 

(1)  7m  General  [$  146]  pvJ297 

(2)  Minors  [4  147]  p  1297 

c  Suits  for  Use  of  Another  [$  148]  p  1297 

d.  Persons  Holding  by  Assignment  gr  Subrogation  [4  149]  p  1298 

e.  Joinder  of  Libelants  [4  150]  p  1298 
2l  Defendants  IH  151-162]  p  1299 

a.  In  Suits  m  Personam  f  $  151]  p  1299 

b.  In  SuiU  in  Bern  [4  152]  p  1300  ' 

3.  Death  of  Party  Pending  Suit  [$  153]  p  1300 

G.  Process  and  Appearance  [H  154-163]  p  1300  ^ 

L  In  General  m  154-156]  p  13(Kr 

a.  Process  [$  154]  p  1300 

b.  Return  of  Process  [$  155]  p  1300 

e.  Appearance  [4  156]  p  1301  • 

2.  Jti  Suits  in  Personam  [4$  157-160]  p  1301 

■a.  Monition  [4  157}  p  1301 
b.  Arrest  of  Person  [4  158]  p  1301 
C.  Foreign  Attachment  [$  159]  p  1301 
d.  Garnishment  [4  160]  p  1302 

3.  In  Suits  in  Bern  [U  161-162]  p  1302 

a.  In  General  [4  161]  p  1302 

b.  Damages  for  Wrongful  Arrest  [$  162]  p  1303 
4  Property  Subject  to  Seizure  [4  163]  p  1303 

H.  Stipulations  and  Bail  [4$  164-182]  p  1304 

1.  In  General  [$  164]  p  1304' 

2.  Stipulations  for  Costs  [H  165-167]  p  1304 

a.  In  General  [4  165]  p  1304 

b.  By  Libelant  [$  166]  p  1304 

«.  By  Bespondent  [4  167]  p  1305 

3.  StipulatioHs  for  Belease  [(4  168-177]  p  1305 

a.  Of  Persons  or  Attached  Property  [$  168]  p  1305 

b.  Of  Property  Seised  in  Bern  [4$  169-177]  p  1305 

(1)  In  General  [$  169]  p  1305 

(2)  Particular  Suits  [H  170-172]  p  1306  - 

(a)  Possessory  Suits      170]  p  1306 

(b)  Seizures  for  Forfeiture  [4  171]  p  1306 

(c)  Prize  [4  172]  p  1306 

(3)  Efect  of  Stipulation  [4  173]  p  1306 

(4)  Effect  of  Release  [44  174-175]  p  1306 

(a)  As  to  Discharge  of  Lien  [4  174]  p  1306 

(b)  As  to  Other  lAena  and  Charges  {%  175]  p  1307 
(6)  Liability  of  Stipulators  [44  176-177]  p  1307 

(a)  In  General  [4  176]  p  1307 

(b)  Subrogation  [4  177]  p  1308 

4.  Form  of  Undertaking  [44  178-180]  p  1308 

a.  In  General  [4  178]  p  1308 

b.  Stipulation  for  Value  [4  179]  p  1308 

c.  Bond  to  Marshal  [4  ISO]  p  1309 

5.  How  Taken  [4  181]  p  1309 

6.  Increase  or  Reduction  of  Security  {%  182]  p  1309 
1  PUadings  [44  183^229]  p  1309 

1.  In  General  [4  183]  p  1309 

2.  The  Libel  [44  184-192]  p  1309 

a.  In  General  [44  184-190]  p  1309 
U)  Form  [%  184]  p  1309 
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(2)  Requisites  [H  185-1S6]  p  1310 

(a)  Degree  of  Precision  Required      185]  p  1310 

(b)  Jurisdictional  Facts  [$  186]  p  1311 

(3)  Prayer  for  Relief  [$  187]  p  1311 

(4)  Exhibits  [$  18S]  p  1312 

(5)  Surplusage       189]  p  1312 

(6)  Waiver  of  Objections  [$  190]  p  1312 

b.  Libel  of  Information      191]  p  1312 

c.  Supplemental  Libel      192]  p  1312 

3.  The  Answer  [H  193-196]  p  1312 

a.  Filing  [4  193]  p  1312 

h..  Requisites  and  SuMciency        194-196]  p  1313 

(1)  In  General  [$  194]  p  1313 

(2)  Responsiveness      195]  p  1313 

(3)  New  Matter  in  Defense      196]  p  1313 

4.  Replication  [$  197]  p  1314 

6.  Interrogatories  [5$  198-199]  p  1314 

a.  In  General      198]  p  13^.4 

b.  Extent  of  Right       199]  p  1314 

6.  Verification  [H  200-203]  p  1315 

a.  Of  Ubel  [$  200]  p  1315 

b.  Of  Claim  [$  201]  p  1315 

c.  Of  Answer  [$  202]  p  1315 

d.  Of  Answer  to  Interrogatories  [t  203]  p  1316 

7.  Exceptions  [$  204]  p  1316 

8.  Amendments  [H  205-212]  p  1316 

a.  In  General  [H  205-207]  p  1316 

,  (1)  Power  to  Allow  Amendments  [$  205]  p  1316 

(2)  Time  of  Amendment       206]  p  1317 

(3)  Mode  of  Amendment  {\  207]  p  1317 

b.  Of  Libel  [«  208-211]  p  1317 

(1)  In  General      208]  p  1317 

(2)  Change  in  Parties      209]  p  1318 

(3)  Change  in  Form  of  Proceeding      210]  p  1318 

(4)  Introducing  New  Cause  of  Action      211]  p  1318 
c  Of  Answer  [$  212]  p  1318 

9.  Claim  and  Intervention        213-223]  p  1318 

a.  Claimant  and  Intervener  Distinguished  [(  213]  p  1318 

b.  Claim  [H  214-218]  p  1319 

CI)  In  General    [%  214]  p  1319 

(2)  Who  May  Make  [J  215]  p  1319 

(3)  Form  and  Contents  [J  216]  p  1319 

(4)  Effect       217-218]  p  1319 

(a)  As  Defense  [%  217]  p  1319 

(b)  ^9  Stay  of  ex  Parte  Proceedings  [%  218]  p  1319 
0.  Intervention  [%%  219-223]  p  1319 

(1)  Under  Admiralty  Rule  No.  34  [H  219-221]  p  1319 

(a)  In  GeneriU  [$  219]  p  1319 

(b)  Boto  Accomplished   [i  220]  p  1320 

(c)  Allowance  [$  221]  p  1320 

(2)  Under  Admiralty  Rule  No.  43  [f  222]  p  1320 
'  (3)  In  England  [$  223]  p  1321 

10.  Set-Of,  Recoupment,  and  Counterclaim  [U  224-226]  p  1321 

a.  In  Answer      224]  p  1321 

b.  By  Cross  Libel  [U  225-226]  p  1322 

(1)  In  General  [5  225]  p  1322 

(2)  Security  [$  226]  p  1322 

11.  Petitions  and  Motions  [$$  227-r228]  p  1323 

a.  In  General  [$  227]  p  1323 

b.  Petition  under  Admiralty  Rule  No.  59  [$  228]  p  1323 

12.  Issues,  Proof,  and  Variance  [%  229]  p  1324 

J.  Tender  and  Payment  into  Court  [$$  230-231]  p  1325 

1.  Tender  [$  230]  p  1325 
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I.  DEFINITION 


[$  1]  Admiralty  is  that  branch  or  department  of 
jurisprudence  which  relates  to  and  r^^nlatea  maritime 
property,  affairs,  and  transactions,  whether  civil  or 
criminal.^  In  a  more  limited  sense  it  is  the  tribunal 


exercising  jurisdiction  over  maritime  causes  toi 
administering  the  maritime  law  hy  a  procedure  pe- 
culiar to  itself  and  distinct  from  that  followed  br 
courts  either  of  equity  or  of  common  law.' 


n.   OBIOIN  AND  GROWTH 


[$  2]  A.  Under  the  Civil  Law.  Admiralty  courts 
owe  their  origin  and  procedure  largely  to  the  civil 
law,'  which  prevailed  in  Italy  and  along  the  north 
-coast  of  the  Mediterranean,  where  naval  commerce 
was  originally  most  active,  and  where,  after  the  fall 
of  the  Western  Empire,  the  merchants  and  traders 
by  sea  brought  about  the  establishment  of  a  court 
of  consuls  in  each  of  the  principal  maritime  cities 
to  hear  causes  arising  out  of  maritime  commerce 
and  property.*   The  judges  of  these  consular  courts 


1.  Benedict  Adm.  (4th  ed)  (  124; 
2  Browne  Civ.  L.  &  Adm.  c  1. 

[a]  In  England  admiralty  law  "Is 
not  the  ordinary  municipal  law  of  the 
country,  but  it  is  the  law  which  the 
English  Court  of  Admiralty  either  by 
Act  of  Parliament  or  by  reiterated  de- 
cisions and  traditions  and  principles 
has  adopted  as  the  EnKllsh  maritime 
law."  The  Oas  Float  Whltton  No.  2. 
[1896]  P.  42.  47  [aft  [1897]  A.  C.  337, 
and  guot  The  Gaetano  and  Maria,  7  P. 
D.  137]. 

a.  Bouvier  L.  D.;  Benedict  Adm. 
^31  •d^      1B9-191,  347,  86«;  2  Parsons 

adnOaalij  eowt]  la  an 

>iutt  its  seal  is  recog- 
re;  and  its  decrees  are 
ever,  throughout  the 
a  court  of  admiralty 
:s  forms  of  proceeding 
ong  all  maritime  na- 
Itle  which  passes  under 


them  is  absolute,  without  conditions, 
discharged  of  all  liabilities  and  ttens." 
Per  Kane.  J.,  in  Wall  v.  The  Royal 
Saxon,  29  F.  Cas.  No.  17,098,  6  PaLJR 

290. 

3.  New  En'gland  Mut.  Mar.  Ins.  Co. 
V.  Dunham,  11  Wall.  (U.  S.)  1,  20  U 
ed.  90;  I>e  Lovio  v.  Bolt,  7  F.  Caa  No. 
3,776.  2  Oall.  398;  Benedict  Adm.  (4th 
ed)  I  5:  Coke  Ijltt  11  b;  Zoucb  Adm. 
Jur.  88. 

4.  De  Lovlo  v.  Bolt.  7  P.  Cas.  Na 
8,776,  2  aall.  398;  Bouvier  L.  D.  [olt 
Ordonnance  de  Valentla  (1288)  o  1 
SS  22,  23-1  FardessuB  Ik>18  Marltlmes 
201];  2  Browne  Civ.  L.  *  Adm.  80; 
Zonch  Adm.  Jur.  87, 

8.  Ordonnance  de  Valentla  (1288) 
c  1  Bl  22,  23  [clt  Bouvier  L.  D.]. 

6.  New  England  Mut.  Mar.  Ins.  Co. 
V.  Dunham,  11  Wall.  (U.  S.)  1.  20  L. 
ed.  90;  De  Lovio  v.  Bolt,  7  F.  Cas.  No. 


3,776.  2  aall.  398;  1  Valin  Comm.  1, 
T.    De  liovlo  v.  Bolt.  7  P.  Cas.  No. 


were  chosen  on  Christmas  of  each  year  by  the  chief 
merchants,**  and  they  enforced  and  applied  to  cci- 
troversies  the  customs  of  the  sea,  whose  erigiii 
long  anterior  to  the  civil  law  itself.*  These  coniti 
gradually  developed  and  extended  their  jurisdietiot 
as  maritime  commerce  became  more  profitable  and 
important,  until  ultimately,  in  most  states,  tbfy 
were  merged  into,  and  became  known  as,  courts  a'. 
admiralty.' 

[4  3]    B.  In  En^and.   The  admiralty  ii  a  eouit 

3,776,  2  OftlL  298;  SSonch  Adm.  3^- 

87. 

[a]    AnoIsBt-  narttliBia  oodM  ui 

wrltsra^— The  most  celebrated  and 
important  codes  or  collections  of  th' 
usages,  laws,  and  customs  of  the  m 
are:  Consolato  del  Mare,  contained 
the  collection  of  maritline  laws 
Pardessus;  Le  Ouldon,  edited  t'>' 
Clelrac;  and  Laws  of  Oleron,  Lavs  of 
Wisbuy.  and  Ordonnance  de  la  Marine 
of  Louis  xrv,  published  In  im.  s.'^ 
three  of  which  are  contained  in  t^« 
appendixes  to  Peters  Admlraltj*  B(- 

Eorts,  from  which  they  are  reprliKN 
1  80  F.  Caa.  p  1171  et  seq.  Valin'* 
Commentary  upon  the  laat  named  n 
an  admirable  work,  and  Clelrac^avn- 
ume  Us  et  Coustumes  de  la  Her,  pul>- 
llshed  In  France  in  1647,  Is  also  u 
excellent  compilation'  and  commra- 
tary  upon  nearly  all  of  the  for^iri 
codes,  and.  In  addition,  contains  w- 
DUB  ordinances  of  Fkanoe,  Spain,  uk 
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of  anetent  origin,  traceable  back  in  English  juris- 
prudence to  the  reign  of  Edward  I,^  and  exercising 
a  jurisdiction  coeval  and  coextensive  with  that  of 
other  foreign  maritime  courts;"  indeed,  by  some 
authorities  it  is  said  to  ha^e  existed  long  before 
that  time.^°  But  owing  to  the  hostility  which,  from 
historic  causes,  gradually  developed  in  England 
against  the  civil  law,  the  jurisdictiou  of  admiralty 
was  there  greatly  restricted  and  'limited,  both  by 
statute'^  and  by  decisions  of  the  common-law  conifts 
interpreting  the  same.^'  A  reaction  in  favor  of 
the  admir^ty  courts  has  now  taken  place,  how- 


ever, and  by  acts  of  parliament  they  have  re- 
gained much  of  their  lost  jurisdiction,"  and 
have  acquired  jurisdiction  over  all  claims  for 
damages  done  by  any  ship,  whether  on  land  or 
water." 

[M]  C.  In  the  United  States.  It  is  now  well 
settled,  after  much  controvert,  that  the  jurisdiction 
of  the  courts  of  admiralty  in  the  United  States  ia 
not  limited  to  that  of  the  Et^lish  admiralty  at  the 
time  of  the  Revolution,  but  is  derived  from  Uie  early 
usages  of  the  states  and  the  federal  laws  and 
decisions/" 


m.   COTJBTS  OF  ADHIRALTT 


5]   A.  In  the  United  States— 1.  In  General. 

The  United  States  constitution  provides  that  the 
judicial  power  shall  extend  to  all  eases  of  admiralty 
and  maritime  jurisdiction.^^ 

6]  2.  District  Oonrts.  The  judicial  code  of 
1911  gave  the  district  courts  of  the  United  States 
ezelusive  original  jurisdiction  of  all  civil  causes  of 


admiralty  and  maritime  jurisdiction,  saving  to 
suitors  in  all  cases  the  right  of  a  common-law  remedy 
where  the  common  law  is  competent  to  give  itj  of 
all  seizures  on  land  or  waters  not  within  admiralty 
and  maritime  jurisdiction;  of  all  prizes  brought 
into  the  Uxited  States;  and  of  all  proceedings, 
for   the ,  condemnation   of   property   taken  as 


the  Netherlands  ooncemlnsr  admiralty 
J  urifl  diction.  A  more  origlna,!  treatise 
Is  that  of  Roccus.  a  Neapolitan  Juris- 
consult, publtshed  In  1665,  a  conden- 
sation of  which  was  issued  In  Amster- 
dam in  1708,  under  the  title  De 
Navtbus  et  Naulo,  which  sets  forth  In 
systematic  arrangement  the  whole  law 
merchant  of  that  day  as  it  was  then 
practiced.  The  Dlscursus  Legale  of 
Casare^B,  an  Italian  lawyer  of  the 
eighteenth  century,  covers  the  com- 
mercial and  maritime  law,  and  in- 
cludes an  edition  of  the  Consolato  del 
Mare,  with  a  complete  commentary 
thereon.  The  works  of  Pothler  also 
treat  of  maritime  and  commercial  law 
with  great  ability. 

8.  Coke  liltt.;  Exton  Adm.  Jur.  3; 
Godolphin  Adm.  Jur.  22;  Selden  De 
Dom.  Maris  lib  2  cap  16  p  161;  Zouch 
Adm.  Jur.  114. 

[a]  Jnaf*  fftorr,  in  the  celebrated 
case  of  De  Lovlo  v.  Boit,  7  F.  Cas.  No. 
3,776,  2  Gall.  398,  399,  where  he  con- 
tended for  the  Jurisdiction  of  admi- 
ralty as  now  established  in  the  United 
States,  after  a  wavering  an4  uncer- 
tain line  of  authorities,  nas  gathered 
together  much  of  the  ancient, learning 
relating  to  admiralty.  In  regard  to 
its  antiquity  he  said:  "If  It  be  not  of 
immemorial  antiquity,  as  liord  Coke 
supposes,  it  Is  almoBt  certain  that  its 
orifnn  may  be  safely  assigned  in  some 
anterior  age.  [Godolphin  on  Admir- 
alty'Jurisdiction  29;  Selden  De  Dom. 
Maris  lib  2  cap  14-24;  1  Valln  Comm. 
1].  There  Is  strong  probability  of  Its 
existence  In  the  reign  of  Richard  the 
first,  since  the  Laws  of  Oleron,  which 
-were  complied  and  promulgated  by 
him  on  his  return  from  the  Holy  Land, 
have  always  been  deemed  the  laws  oi 
the  admiralty,  and  could  not  have 
been  fully  enforced  In  any  other  court. 
[Godolphin  on  Admiralty  Jurisdiction 
143;  Selden  De  Dom.  Marls  lib  2  cap 
241." 

[b]  Xlstory  of  tb*  adntlxslty  In 
Bngland  see  De  LqvIo  v.  Boit,  7  F. 
Cas.  No.  3,776,  2  Gall.  398;  Bouvler  L. 
D.;  Benedict  Adm.  (3d  ed) ;  2  Browne 
Civ.  L.  &  Adm. 

[c]  By  the  laws  of  Oleron  the  Ju- 
risdiction of  admiralty  was  ezpllcltly 
asserted  over  maritime  crimes  and  of- 
fenses, and  over  torts  in  ports  within 
the  ebb  and  Sow  of  the  tide,  as  well 
B,s  upon  the  high  seas.  These  laws 
were  continued  in  the  time  of  King 
John,  and  certain  ordinances  added  to 
them;  they  were  promulgated  anew  In 
the  reign  of  Henry  III,  and  received 
their  ultimate  conflrmatlon  in  the 
twelfth  year  of  Edward  III.  2  Browne 
Ctv.  L.  &  Adm.  40  [clt  SO  F.  Cat.  ap- 
pendix 1171]. 

[d]  JMvn  used  Sn  molding  pxlnol- 
plM  and  pzsctloe. — Neither  the  laws 
of  the  Rhodlans,  nor  of  Oleron.  nor 
of  Wlsbur,  nor  of  the  Hanse  Towns, 
ar«  of  themselves  any  part  of  the 
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admiralty  law  of  England,  although 
all  these  have  been  used  m  molding 
the  principles  and  practice  of  the 
admiralty  courts.  The  Oaa  float 
Whitton  No.  2,  [1886]  P.  4S  [aff 
[1897]  A.  C.  8S7J. 

9.  De  Lovlo  V.  Bolt,  7  F.  Cas.  No. 
3,776,  2  Gall.  398:  The  Jerusalem,  13 
F.  Cas.  No.  7.294,  2  Gall.  345;  Benedict 
Adm.  (4th  ed)  c  K;  Selden  ad  Fletam 
c  8  S  6;  Zouch  Adm.  Jur.  88. 

10.  2  Browne  Civ.  L.  &  Adm.  25; 
Coke  LItt.  260. 

11.  St.  13  Rich.  II  cB:  15  Rich.  lie  3. 
IS.    New  England  Mut.  Mar.  Ins. 

Co.  v.  Dunham,  11  Wall.  (U.  S.)  1,  20 
L.  ed,  90;  De  Lovlo  v.  Bolt,  7  F.  (Jas. 
No.  3,776,  2  Gall.  398:  The  Jerusalem, 
13  F.  Cas.  No.  7,294,  2  Oall.  346:  Bene- 
dict Adm.  (4th  ed)  c  6;  Zouch  Adm. 
Jur.  38. 

[a]  It  was  strennoasly  asserted  by 
Lord  Coke  that  the  admiralty  was  not 
a  court  of  record,  had  no  power  to 
impose  a  fine,  and  that  It  could  not 
take  a  recognizance  or  stipulation  In 
aid  of  its  general  jurisdiction.  Tom- 
llnson'B  Case.  12  Coke  104,  77  Reprint 
1379;  Greenway  Godb.  260,  78  Reprint 
151;  Record  v.  Jobson,  Noy  24,  74  Re- 
print 994.  But  this  right  has  been 
regained.  Hook  v.  Horeton,  1  Ld. 
Raym.  397,  91  Reprint  1164. 

13.  St.  3  A  4  Vict,  c  65;  9  &  10 
Vict,  o  99  g  40;  24  Vict,  c  10. 

[a]  l>aiiotloiiB  of  oonrt  txaasferred. 
— The  admiralty  court  was  abolished 
in  187S  by  the  Judicature  Act,  and  its 
functions  were  transferred  to  the  pro- 
bate, divorce,  and  admiralty  divisions 
of  the  high  court  of  Justice. 

14.  Admiralty  Court  Act  {1861> 
fS  7,  85:  The  Bernlna,  12  P.  D.  58 
raff  11  p.  D.  31.  and  afC  13  App. 
Caa.  IT. 

15.  ^Benedict  Adm.  {4th  ed)  9S  1.  8. 
18,  19-35;  Ex  p.  Easton,  95  U.  S.  68. 
24  L.  ed.  373;  The  Lottawanna,  21 
■Wall.  (U.  S.)  558.  22  L.  ed.  654;  New 
England  Mar.  Ins.  Co.  v.  Dunham,  11 
Wall.  (U.  S.)  1.  20  L.  ed.  90;  The 
Genesee  Chief  v.  Fltzhugh,  12 
How.  (U.  S.)  443.  13  L.  ed.  1058:  Cope 
V.  Vallette  Dry-Dock.  10  Fed.  142:  The 
Barque  Chupan.  5  F.  C^s.  No.  2,717,  2 
Story  455;  The  Comet,  6  F.  Cas.  No. 
3,050,  1  Abb.  451  [rev  on  other  grounds 
6  F.  Cas.  No.  3,051,  1  Blatchf.  323]; 
The  Congress.  6  P.  Cas.  No.  3.099,  1 
Blss.  42;  Cunningham  v.  Hall,  6  F.  Cas. 
No.  3,481.  1  Clift.  43;  Davis  v.  The 
Seneca,  7  F.  Cas.  No.  3,650.  Gilp.  10 
[rev  on  other  grounds  21  F.  Caa.  No. 
3.651.  GllD.  341;  De  Lovlo  v.  Bolt.  7 
F.  Cas.  No.  3.776,  2  Gall.  398;  The 
Friendship,  9  F.  Cas.  No.  5,123,  2  Curt. 
426;  The  Gold  Hunter.  10  P.  Cas.  No. 
5.513,  Blatchf.  &H.  300;  The  Huntress, 
12  P.  Cas.  No.  6.914,  2  Ware  89; 
Kynoch  v.  The  S.  C.  Ives,  14  F.  Cas. 
No.  7.968,  Newb.  Adm.  20S;  Parmlee 
v.  The  Charles  Mears,  18  F.  Caa  No. 
10,7M,  Newb.  Adm.  187;  The  Seneca* 


21  F.  Caa  No.  13,670.  8  Wall.  Jr.  895; 
Steele  v.  Thatcher,  22  P.  Cas.  No. 
13,348,  1  Ware  85:  The  Stephen  Allen, 

22  F.  Cas.  .No.  13,861,  Blatchf.  &  H. 
175;  Thompson  v.  The  Catharina,  23 
P.  Cas.  No.  13,949,  1  Pet.  Adm.  104; 
Williams  V.  The  Jenny  Lind,  29  F. 
Cas.  No.  17,723,  Newb.  Adm.  443.  See 
also  Haliday  v.  Stott,  2  Hawaii  387. 

"This  boundary  is  to  be  ascertained 
by  a  reasonable  and  Just  construction 
of  the  words  used  in  the  Constitution, 
taken  In  connection  with  the  whole 
Instrument,  and  the  purposes  for 
which  admiralty  and  maritime  Juris- 
diction was  granted  to  the  Federal 
Government."  Per  Taney,  C.  J.,  In 
The  Steamer  St.  Lawrence,  1  Black 
(U.  S.)  522.  527,  17  L.  ed.  180;  The 
Propeller  Genesee  Chief  v.  Fitzhugh, 
12  How.  (U.  S.)  443,  13  L.  ed.  lOlS. 
"We  have  the  contemporaneous  decla- 
rations of  every  branch  of  the  gov- 
ernment, of  the  legislature  which 
p,assed  the  law  of  Sept.  24,  1789,  and 
o'f  the  executive  who  approved  it.  a 
series  of  deliberate  and  well-consld- 
ered  decisions  of  the  Judiciary,  and 
the  quiet  assent  of  the  people  to  an 
unbroken  and  unvarying  practice  con- 
tinued for  more  thaif  half  a  century, 
all  concurring  In  one  point,  that  the 
admiralty  and  maritime  Jurisdiction, 
under  the  constitution,  is  of  larger 
extent  than  that  of  the  English  court 
of  Admiralty,  and  all  repudiating  the 
aaaumptlon  that  we  are  to  look  to  the 
laws  of  England  for  the  definition  of 
these  terms  In  the  constitution."  Per 
Ware,  J..  In  The  Huntress,  12  F.  Cas. 
No.  6,914,  2  Ware  89,  116. 

[a]  irot  limited  to  tUal  watera. — 
New  Jersey  Steam  Nav.  Co.  v.  Mer- 
chants' Bank,  6  How.  OJ.  6.)  844,  12 
L.  ed.  46S;  Waring  V.  Clarke,  6  How. 
(U.  S.)  441,  12  U  ed.  226  (which  con- 
tains a  discussion  of  the  admiralty 
Jurisdiction  In  England  and  Its  re- 
lation to  that  under  the  constitutional 
grant). 

16.  U.  S.  Const,  art  3  t  2.  See  The 
Neck,  138  Fed.  144;  The  Mary  P.  Chis- 
holm,  129  Fed.  814;  Robinson  v.  The 
LlHie  Mills,  20  P.  Cas.  No.  11,958. 

[a]  "Admiralty"  and  "taarltlme" 
are  not  syaonsnaous. — Each  has  Its 
appropriate  use.     The  Huntress,  12 

Caa.  No.  6,914.  2  Ware  89.  "The 
legal  as  well  as  the  popular  sense  of 
the  phrase,  'admiralty  and  maritime 
Jurisdiction'  includes  Jurisdiction  of 
all  things  done  upon  and  relating  to 
the  sea,  or.  In  other  words,  all  trans- 
actions and  proceedings  In  relation  to 
commerce  and  navigation,  and  to  dam- 
ages or  injuries  upon  the  sea."  Fes- 
senden  v.  Cargo  of  Ship  Charles,  1 
Hawaii  161.  163. 

[b]  Jnrlsdiotloiit  under  act  of  oon- 
federatton,  of  the  courts  of  admiralty 
in  the  United  States  see  U.  S.  t. 
Petera.  6  Cranoh  (U.  8.)  116.  8  L.  ed. 
68;  Muler  v.  The  Rwikitlon,  2  QalL 
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prize.  ^ 

7]  3.  Olrcnlt  Courts.  Formerly  the  eireuit 
'  conrts  of  the  United  States  had  juriadictioa  of  cases 
in  admiralty  on  appeal  from  the  district  courts,  but 
that  jurisdiction  was  taken  away.*^  Their  only 
admiraltj^  jurisdiction  thereafter  was  in  caae  of 
disability  of  the  district  judge,"  and  in  eases  of 
seizure  under  slave  trade  laws  and  condemnation 
of  property  employed  in  aid  of  insurrection."'  Upon 
the  abolition  of  circuit  courts  by  the  judicial  code 
of  March,  1911  ($  289),  taking  effect  January  1, 
1912,  all  jurisdiction  of  these  courts  was  transferred 
to  the  district  courts  ($  24)  and  to  the  eireuit  court 
of  appeals  (J  128).'^ 

[$  8]  4.  Olrcnit  Oonrt  of  Appeals.  By  the  act 
of  congress  of  March  3,  1891,  an  appeal  lies  from 
the  final  decisi<Hi  of  the  district  eourts  in  admiralty 
eases,  irrespective  of  the  amount  in  controversy, 
direct  to  the  circuit  court  of  appeals,"  except  where 
provision  is  made  for  appeal  direct  to  the  supreme 
court and  in  the  exercise  of  this  jurisdiction  the 
court  may  review  questions  of  both  law  and  fact, 
and  is  not  limited  to  questions  of  law,  as  was  the 
supreme  court  prior  to  the  act.'*  Its  decisions  are 
made  final  except  that  at  any  time  it  may  certify 

iU.  S.)  19,  1  L.  ed.  271;  Penhallow  v. 
>oane,  19  P.  Caa.  No.  10,925,  3  Dall. 
64 :  Ross  v.  Bittenhouse,  1  Yeates 
(Pa.)  44S,  2  r>all.  160.  1  L.  ed.  831; 
Talbot  v.  Ttie  Three  Bri^  1  Dall. 
(Pa.)  95.  1  L.  ed.  62. 

17.  Judicial  Code  (1911)  )  24  cl  8, 
9  268  cls  S,  4. 

[a1  JnOlolMT  Act  of  1789  gave  the 
district  courts  of  the  United  States 
exclusive  original  cognizance  of  all 
civil  causes  of  admiralty  and  mari- 
time jurisdiction,  to  the  exclusion  not 
only  of  all  other  federal  courts,  but 
of  all  state  courts,  except  as  therein 
expressly  provided.  V.  8.  Rev.  St. 
1!  563  cl  8,  9  711  cl  3.  See  also  1 
U.  S.  St.  at  L.  77:  The  Bobert  v.  Par- 
sons, 191  U.  S.  17,  24  set  8,  48  U  ed. 
78;  Knapp,  eta,  Co.  v.  McCaffrey,  177 
U.  8.  638,  20  set  824,  44  L.  ed.  921; 
The  Glide,  167  U.  S.  608,  17  8Ct  930. 
42  li.  ed.  296;  The  Belfast,  7  *all. 
(U.  8.)  624,  19  I.,  ed.  266;  The  Hlne 
v.  Trevor,  4  Wall.  (U.  8.)  55E,  18  L. 
ed.  451;  The  Moses  Taylor,  4  Wall. 
(U.  8.)  411,  18  L.  ed.  397;  Waring  v. 
Clarke,  6  How.  (U.  S.)  451,  12  L.  ed. 
226;  Cohens  v.  Virginia,  6  Wheat.  (U. 
8.)  264,  814,  5  L.  ed.  257;  Slocum  v. 
Mayberry,  2  Wheat.  (U.  S.)  1,  9,  4 
L.  ed.  169;  Martin  v.  Hunter,  1  Wheat. 
(U.  B.)  804,  887,  4  U  ed.  97,  105;  The 
YtXlB  Of  Keltle.  114  Fed.  367;  Ash- 
brook  V.  The  Oolden  Qate,  2  F.  Cas. 
No.  674.  Newb.  Adm.  296:  RUlam  v. 
The  •Eri,  14  P.  Cas.  No,  7.766,  8  Cliff. 
466;  The  Lewellen,  15  F.  Cas.  No. 
8,307,  4  Blss.  166:  McAfee  v.  The 
Creole.  15  V.  Cas.  No.  8.65E,  1  Phlla. 
(Pa.)  190;  Martins  v.  Ballard.  16  P. 
Cas.  No.  9,176,  Bee  51 :  Scatchard 
Lumber  Co.  v.  Rlke,  118  Ala.  655.  21 
S  136,  69  AmSR  147:  Ford  v.  Puget,  29 
Ind.  62;  Phegley  v.  The  David  Tatum, 
33  Mo.  461,  84  AmD  67.  These  pro- 
visions were  neither  repealed  nor 
modified  by  'Act  of  March  8,  187B,  o 
137,  or  the  amendment  thereto  of 
1887-1888.  In  re  Louisville  Under- 
writers, 184  U.  S.  488,  10  80t  687,  33 
L.  ed.  991. 

[b]  PrlM  oasas  tnclndsd  In  oonstl- 
tntUmal  naiit, — Penhallow  v.  Doane, 
3  Dall.  (U.  S.)  64,  1  L.  ed.  507;  Qlass 
V.  The  Sloop  Betsy.  3  Dall.  (IT.  S.) 
6,  1  L.  ed.  486;  The  Amiable  Nancy.  1 
P.  Cas.  No.  331,  1  Paine  111.  See  also 
Carson  v.  Jennings,  5  P.  Cas.  No. 
2,464,  1  Wash.  C.  C.  129  [aff  4  Cranch 
2,  2  L.  ed.  6311;  Jennings  v.  Carson, 
18  P.  Cas.  No.  7,281,  4  Cranch  5  note, 
1  Pet.  Adm.  1.  2  Pet.  Adm.  474.  And 
see  fnfra  I  104. 

18.  U.  8.  Kev.  St.  (Suppt.  1891) 
t03  I  4;  26  U.  &  St  at  K  8S7.  And 
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».    U.  S.  Rev.  St.  99  687.  588. 

80.  U.  S.  Rev.  St.  9  629  cls  6.  7 
9  6309  (relating  respectively  to  the 
slave  trade  and  to  condemnation  of 
property  employed  In  aid  of  insurrec- 
tion against  the  government  of  the 
United  States  within  U.  &  Rev.  St. 
9  B308). 

81.  See  Courts. 

33.  26  U.  S.  St.  at  L.  826  e  617 J  4 ; 
4  Ped.  St.  Annot.  S97:  Judicial  Code 

(1911)  9  128. 

[a]  Bffsot  of  dxaalt  court  of  ap- 
psals  aoU — While  the  appellate  Juris- 
diction of  the  circuit  court  was  taken 
away  by  act  of  March  3,  1891,  such 
act  did  not  repeal  U.  S.  Rev.  St.  9  631, 
and  the  appellate  jurisdiction  of  the 
circuit  courts  under  this  section  was 
transferred  to  the  circuit  courts  of 
appeals.  North  American  Trading, 
etc,  Co.  V.  Smith,  93  Ped.  7.  36  CCA 
188. 

[b]  Auovnt  in  oontrovsrsjr  not 
matszlaL — The  Paquete  Habana,  176 
U.  6.  677,  20  SCt-290.  44  L.  ed.  320; 
The  Joseph  B.  Thomas,  148  Ped.  762, 
78  CCA  428. 

[cl  Appeals  from  Hawaii  district 
oonrt — ^As  to  the  jurisdiction  of  the 
circuit  court  of  appeals  over  appeals 
from,  the  district  court  of  Hawaii 
see  Wllder's  Steamship  Co.  v.  Low, 
112  Fed,  161,  50  CCA  473. 

S3.  26  U.  a  St.  at  U  827;  4  Ped. 
St.  Annot  898;  Judicial  Code  (1911) 
g  238. 

[a1  •Whutm  tt*  Jnrlsdlotlon  of  the 
dlstnoc  oonrt  is  th*  only  qnsation 
Involved  the  appeed  must  be  to  the 
supreme  court,  and  th«  circuit  court 
of  appeals  has  no  appellate  Jurisdic- 
tion. The  Alliance,  70  Fed.'  273.  17 
CCA  124. 

34.  The  Havllah,  48  Fed.  684.  1 
CCA  77 

35.  TT.  8.  Rev.  St.  (Suppl.  1891) 
903  9  6;  Judicial  Code  (1911)  9!  128, 
239,  240;  The  Paquete  Habana, 
175  U.  S.  677,  20  SCt  290,  44  L.  ed. 
320. 

26.    See  supra  9  7. 
37.    U.  8.  B«v.   St    (Suppl.  1891) 
903  I  6. 

[a]  Vonner  praotlos. — Under  the 
act  of  Pebr.  16.  1876,  the  circuit 
courts,  in  deciding  admiralty  causes 
on  the  instance  side  of  the  court,  were 
required  to  And  and  state  the  facts 
and  their  conclusions  of  law  sepa- 
rately; and  upon  appeal  the  supreme 
court  was  limited  to  a  determination 
of  the  questions  of  law  arising  upon 
the  record  and  to  such  rulings  of  the 
circuit  court  excepted  to  at  the  time, 
as  might  be  presented  hy^  bill  of  ex- 
ceptions; and  ths  findings  (tf  fiuits  of 


to  the  supreme  court  any  question  or  proposition 
of  law  concerning  which  it  desires  the  instructions 
of  that  court  for  its  proper  decision;  and  the  su- 
preme oourt  may  also  require,  by  certiorari  or  other- 
wise, any  case  to  be  certified  to  it  by  the  circuit 
court  of  appeals,  for  review  and  determination,  in 
the  same  manner  as  if  it  had  been  carried  by  error 
or  appeal  to  the  supreme  court.'*' 

[$  9]  6.  Supreme  Oonrt.  In  addition  to  the 
appellate  jurisdiction  by  certiorari  and  over  ques- 
tions certified  to  it  by  the  circuit  court  of  appeals,^ 
the  supreme  court  was  given,  by  the  act  of  March 
3,  1891,"  and  by  the  judicial  code  of  1911,**  ex- 
clusive jurisdiction  by  appeal  or  writ  of  error  direct 
from  the  district  courts  in  certain  cases,  regardless 
of  the  amount  involved,^  and  in  all  cases  not  made 
6nal  in  the  circuit  court  of  appeals'**  where  the  amount 
in  controversy  exceeds  one  thousand  dollars  exclusive 
of  costs,  provided  the  appeal  be  taken  or  the  writ 
be  sued  out  within  one  year  after  the  entry  of  the 
order,  judgment,  or  decree  sought  to  be  reviewed." 

10]  8.  Oonrt  of  Glaim.  A  limited  jurisdic- 
tion is  vested  in  tfas  court  of  claims  of  all  cas^s  in 
personam  i^^nsf;  the  government  not  sounding  in 
tort.   This  jurisdiction  is  eonourrent  with  that  of 

the  latter  court  were  conclusive  on 
the  supreme  court  U.  S.  Rev.  St. 
(Suppl.  1891)  62  c  77;  ILalU  v.  Troop, 
157  U.  S.  386,  16  SCt  657.  S9  L.  ed. 
742;  The  City  of  New  Tork.  147  U.  S. 
72,  13  SCt  211,  37  L.  ed.  84;  The 
Oaxelle,  128  U.  6.  474,  9  SCt  139,  32 
L.  ed.  496;  Sun  Mut.  Intt.  Co.  v.  Ocean 
Ins.  Co.,  107  U.  S.  486,  1  SCt  582,  27 
L.  ed.  337;  The  Annie  Llndsley.  104 
U.  S.  18B,  26  L.  ed.  716;  The  Abbots- 
ford,  98  U.  S.  440,  2S  L.  ed.  168. 

38.  Judicial  Code  (19X1)  91  238. 
247.   Compare  9  244. 

39.  26  U.  S.  St  at  L.  c  617  !  5. 
See  The  Ira  M.  Hedges,  218  U.  S.  264, 
21  SCt  17,  64  L.  ed.  1089,  20  AnnCas 
1236  (where  jurisdiction  of  lower 
court  was  denied):  The  Resolute,  166 
U.  S.  487»  18  set  US,  41  I.,  ed. 
633. 

[a]  The  oases  taclndsd  wsxs  ap- 
peals "from  the  final  sentences  and 
decrees  in  prlie  causes.  In  cases  of 
conviction  of  a  capital  or  otherwise 
infamous  crime.  In  any  case  that 
Involves  the  construction  or  applica- 
tion of  the  Constitution  of  the  United 
States.  In  any  case  in  which  the  con- 
stitutionality of  any  law  of  the  United 
States,  or  the  validity  or  construction 
of  any  treaty  made  under  Its  author- 
ity, is  drawn  In  question.  In  any  caae 
In  which  the  constitution  or  law  of 
a  State  Is  claimed  to  be  In  contra- 
vention of  the  Constitution  of  the 
United  States;  and  coses  In  which  the 
Jurisdiction  of  the  court  is  In  Issue:" 
but  In  this  last  class  of  cases  only 
the  question  of  lurlsdictlon  can  be 
certified  to  the  supreme  court  for  de- 
cision. U.  B.  Rev.  St  (Suppl.  1891) 
903  9  6.  The  appeal  to  the  supreme 
court  In  such  cases  must  be  only  upon 
an  Issue  as  allowed;  so  that  after  final 
judgment  the  party  against  whom  It 
la  rendered  must  elect  whether  he  will 
take  his  writ  of  error  or  appeal  to  the 
court  upon  the  question  on  which  he 
is  entitled  to  go  to  the  supreme  court 
alone,  or  to  the  circuit  court  of  ap- 
peals upon  the  whole  case.  McLlsh  v. 
Roff,  141  U.  8.  661,  12  set  118,  85  L. 
ed.  898. 

[b]  As  to  crimes  the  appellate 
jurisdiction  of  the  supreme  court  di- 
rect from  the  district  court  was  trans- 
ferred to  the  circuit  court  of  appeals 
by  the  act  of  Jan.  20,  1897  (U.  B.  Rev. 
St.  (Suppl.  1897)  541  c  68)  except  on 
conviction  for  a  capital  onense. 

ao.  Judicial  Code  (1911)  9  128.  And 
see  supra  |  7. 


31.  U. 


Rev.   St  (Suppl. 


904  9,6;  Judicial  Code  (19ii) 
The  Paguete  Habana,  17t  U. 
20  set  290,  44  ^ed.  S». 
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tiie  distriet  coturt.'-  The  joiisdiction  cannot  be 
exercised  in  rem,  government  vessels  not  being 
subject  to  seizure.'^ 

11]  7.  Territorial  Oourti.  Although  admi- 
ralty jurisdiction  can  be  exercised  in  the  states  in 
those  courts  only  which  are  established  in  pursuance 
of  the  third  article  of  the  constitution,  the  same 
limitation  does  not  extend  to  the  territories,  and 
conjpresa  may  vest  admiralty  jurisdiction  in  courts 
«reated  by  a  territorial  legislature  as  well  as  in 
territorifU  courts  created  by  act  of  congress,  and  it 
has  exereisoi  this  power  in  both  instances.'^ 

[(  12]  B.  Li  EngUnd^l.  Supreme  Court.  The 
jurisdiction  of  the  bi^  court  of  admiralty  was, 
by  the  judicature  acts,"  transferred  to  the  probate, 
divorce,  and  admiralty  division,  known  as  the  ad- 
miralty division.  From  the  admiralty  division  ap- 
peals lie  to  the  court  ef  appeal  and  &om  the  court 
of  appeal  to  the  house  of  lords."" 

13]  2.  InfeolDr  OowtB— a.  Oomntr  Oourts. 
Certain  county  courts  have  jurisdiction  over  cases 
of  salvage  of  life  or  property  within  a  certain  sum," 


title  to  wreck,"  for  towage  or  necessaries,"  damage 
by  collision,*"  claims  for  wages,*^  and  of  all  such 
claims  to  any  amount  where  the  parties  consent  to 
the  jurisdiction.  County  courts  with  admiralty 
jurisdiction  have  also  acquired  jurisdiction  concur- 
rent with  the  common-law  courts  and  exclusive  of 
the  admiralty  division  of  claims  for  hire  and  af- 
freightment and  claims  in  tort  arising  out  of  the 
carriage  of  goods  not  exceeding  £300,  with  appeal 
to  the  admiralty  division.*' 

[M^]  b.  Other  Inferior  Oourts.  Other  in- 
ferior courts  in  England  having  certain  jurisdiction 
within  their  respective  boundaries  are  the  court  of 
admiralty  of  the  Cinque  Ports,^  the  Cinque  Ports 
salvage  commissioners,^*  and  the  Liverpool  court 
of  passage."  '  , 

15]  S.  Ooloaial  Admiralty  Oourts.  The  colo- 
nial courts  of  admiralty  have  almost  entirely  taken 
the  place  of  the  vice  admiralty  courts,  and,  subject 
to  the  limitations  imposed  by  the  various  colonial 
legislatures,  possess  the  same  jorisdietion  as  that 
of  the  high  court  in  England.^ 


IV.  JUBISDIOTIOK 


[4  16]   A.  Li  General— 1.  Katnre  and  Scope. 

The  jurisdiction  of  admiralty  courts  in  the  .United 
States  includes  only  maritime  causes,  or  such  as 
arise  out  of  commerce  and  navigation  upon  the  high 
seas  or  the  navigable^  waters  of  the  United  States.*' 
The  test  of  such  jurisdiction  is  the  nature  of  the 
«Iaim  on  which  the  suit  is  founded,**  and' not  the 
form  of  remedy  resorted  to.**  The  jurisdiction  is 
complete  in  its  nature,  extending  to  the  person  as 


30.  V.  a  Rev.  St.  (Suppl.  1891) 
S59  c  359;  Judicial  Code  (1911)  S  24 
«l  20  I  14S;  U.  S.  V.  Morgan,  99  Fed. 
B70,  39  CCA  6B3:  The  Viola,  5B  Fed. 
829,  5  CCA  288  [afl  52  Fed.  172J. 

33.  The  DavlB,  10  Wall.  (U.  S.>_1B, 
19  li.  ed.  87B;  U.  8.  v.  Morgan,  99  Fed. 
B70.  39  CCA  663;  BrlfTKB  v.  Light-Boat 
Upper  Cedar  Point,  11  Allen  (Mass.) 
157. 


34.  In  re  Cooper,  148  V.  S.  472,  12 
set  4B3,  36  li.  ed.  282;  The  City  of 
Panama,  101  U.  S.  453,  25  L.  ed.  1061; 
American  Ina.  Co.  v.  Three  Hundred 
and  Flfty-Slx  Bales  of  Cotton.  1  Pet. 
(U.  S.)  611,  7  L.  ed.  242;  American 
Ins.  Co.  v.  Pisk.  1  Patge  (N.  T.)  90; 
Phelps  V.  The  Steamship  City  at  Fan- 
a.ma,  1  Waeh.  T.  618. 

36.  Bt.  36  &  S7  Viet  o  66;  S8  &  S9 
Vict,  c  77. 

36.  Judicature  Act  1873  (36  &  87 
Vict,  c  66)  S  18  (5);  Appellate  Jur. 
Act  1876  (89  ft  40  Vict,  c  59)  B  3. 

37.  Merchant  Shipping  Act  1894 
(57  A  58  Vict,  c  60)  f  B47. 

38.  Merchant  Shipping  Act  1894 
(67  &  58  ViOt.  c  60)  g  686. 

39.  County  Courts  Admiralty  Ju- 
risdiction Act  1868  (31  ft  32  Vict,  o 
»1)  %  8. 

40.  County  Courts  Admiralty  Ju- 
risdiction Act  1868  (31  ft  88  Vlot.  o 
71)  §  8;  County  Courts  Admiralty  Ju- 
risdiction Act.  Amendm.  Aot  1869  (S2 
■ft  33  Vict.  Q  61)  9  4 , 

41.  Merchant  Shipping  Act  18S4 
(B7  ft  58  Vict,  o  60)  %  166: 

43.  County  Courts  Admiralty  Ju- 
risdiction Act  1869  (82  ft  S3  Vlot  o  61) 
I  2. 

43.  Clninio  Ports  Act  1821  (142 
Gea  IV  C  t6>  ;  County  Courts  Admi- 
ralty Jurisdiction  Act  1869  (32  ft  SS 
Vict,  c  51)  S  1;  Merchant  Shipping 
Act  1894  (67  ft  68  Vict,  c  60)  J  671; 
County  Courts  Admiralty  Jurisdiction 
Act  1868  (31  ft  88  Vict,  o  71)  \  88. 

44.  Cinque  Ports  Act  1821  (1  A  2 
Geo.  IV  o  76). 

45.  County  Courts  Admiralty  Ju- 
Hsdlctlott  Act  1868  (81  ft  12  Vlot  c 
71)  f  26. 

43.  Colonial  Courts  of  Admiralty 
Act  1890    (61  *   64   Vlot   e  IT): 


Cope  V.  Steamship  Raven,  9  Can.  Ezch. 
404. 

47.  The  Mary  F.  CHilBbolm,  129 
Fed.  814;  The  James  T.  Furber,  129 
Fed.  808;  Peo.  v.  The  Steamer  Ameri- 
ca, 34  Cal.  678.  And  see  United 
Transp.,  etc,  Co.  v.  New  York,  etc., 
Transp.  Line,  180  Fed.  902  [aff  185 
Fed.  386,  107  CCA  4421. 

[a]  "Adnlralty  and  maiitlmo  In- 
risdlottan,"  according  to  the  generally 
accepted  and  received  use  of  the 
terms,  extends  to  all  things  done  upon 
and  relating  to  the  sea,  to  transactions 
relating  to  commerce  and  navigation, 
to  damages  and  injuries  upon  tne  sea, 
and  all  maritime  contracts,  torts  ana 
Injuries.  Warren  v.  Kelley,  80  Me. 
512,  16  A  49  [clt  De  Lovlo  v.  Bolt,  7 
F.  Cas.  No.  8,776,  2  Gall.  3981.  In 
Stevens  v.  The  Sandwich,  23  F.  Cas. 
No.  13,409,  1  Pet.  Adm.  238,  236. 
Winchester,  J.,  said:  "Within  the  cog- 
nisance of  this  jurisdiction  are  all 
affairs  relating  to  vessels  of  trade, 
and  the  owners  thereof,  as  such;  and 
all  matters  which  concern  owners, 
proprietors  of  ships  as  such  .  .  . 
whatever  Is  of  a  maritime  nature, 
either  by  way  of  navigation  upon  the 
seas,  or  negotiation  at  or  b«yond  the 
sea.  In  the  way  of  marine  trade  or 
commerce." 

[b]  Adadxaltr  jwlsOMIon  owm 
Its  sslsteaos  chiefly  to  the  fact  that 
common-law  tribunals,  by  reason  of 
their  modes  of  procedure  and  their 
doctrine  that  possession  Is  Indispens- 
able to  a  Hen  nimn  moyaUes,  are 
wholly  inadequate  to  gim  relief 
against  ships  and  vessels  afloat  upon 
the  high  8«aa  and  navigable  waters  of 
the  earth.  The  Arkansas,  17  Ted.  883, 
6  MoCrary  864. 

4&  American  Ina.  Co.  v.  Johnson, 
1  F.  Cas.  No.  803,  Blatchf.  &  H.  9; 
Steamer  Petrel  v.  Dumont,  28  Oh.  St. 
602,  22  AmR  397. 

49.  Steamer  Petrel  v.  Dumont,  28 
Oh.  St  602,  22  AmR  897.  But  see 
Home  Ins.  Co.  v.  Northwestern  Packet 
Co.,  32  Iowa  223,  7  AmR  183  (holding 
that  U.  8.  Const  art  8  I  2  does  not 
apply  to  an  action  for  loss  of  goods 
asalnst  a  carrier  operating  upon  ths 


well  as  to  the  res." 

17]  2.  By  What  Law  OoTBrned— a.  In  Oen- 
eraL  While  the  admiralty  courts  of  the  United 
States  are  governed  in  general  by  the  same  prin- 
ciples of  maritime  law  as  the  courts  of  the  mari- 
time nations  of  continental  Europe,"^  their  juris- 
diction does  not  extend  to  all  cases  which  would  fall 
<within  the  jurisdiction  of  sueh  courts,  and  the  exact 
nature  and  extent  thereof  must  be  determined  by 

Mississippi  river  If  the  proceeding  be 
by  an  action  at  law  or  In  chancery 
according  to  the  forms  of  the  common 
law). 

[a]    SlTsrss  oitlseaislilp  of  paitiss, 

— Admiralty  Jurisdiction   Is  not  de- 

Eendent  upon  diversity  of  citlxenahlp, 
ut  extends  to  suits  between  dozens 
of  the  same  state.  Zollinger  v.  The 
Bmma,  30  F.  Cas.  No.  18,218:  Peyroux 
v.  Howard,  7  Pet.  (U.  S.)  324.  8  L.  ed. 
700  [afC  19  F.  Cas.  No.  11.2071. 

BO,  Stevens  V.  The  Sandwlcn,  23  F. 
Cas.  No.  18,409,  1  Pet.  Adm.  238.  . 

Bl.  The  Steamboat  New  Tork  v. 
Rea,  18  How.  (U.  S.)  223,  16  U  ed. 
359;  Davis  v^  The  Brig  Seneca,  7  F. 
Cas.  No.  3,660,  Gllp.  10  [rev  on  other 
grounds  21  F.  Cas.  No.  3.661,  Gllp.  341; 
De  Lovlo  V.  Bolt,  7  F.  Cas.  No.  3,776. 
2  Gall.  398;  Kynoeh  v.  The  Propeller 
S.  C.  Ives,  14  F.  Cas.  No.  7.9S8,  Newb. 
Adm.  206;  Mutual  Safety  Ins.  Co.  v. 
The  Ship  George,  17  F.  Cas.  No.  9,981, 
Olcott  89;  The  Seneca,  21  F.  Cas.  No. 
12.670,  8  Wall.  Jr.  396. 

[a]  TTsages  of  forslfn  ooiuttlMB 
not  obUgmtory. — The  maritime  usages 
of  foreign  countries  are  not  obliga- 
tory upon  the  courts  of  the  United 
States  and  will  not  be  respected  as 
authority,  except  so  far  as  they  are 
consonant  with  the  well  settled  prin- 
ciples of  English  and  American  Juris- 
prudence. The  SlMda,  172  U.  S.  186. 
19  set  146,  43  L.  ed.  413  [rev  77  Fed. 
754,  23  CCA  6271. 

[b]  BflTset  of  maaiolpal  regala- 
ttons. — (1)  The  admiralty  courts  will 
enforce  municipal  regulations  which 
affect  the  equipment,  position,  or 
management  of  vessels  within  par- 
ticular jurisdictions'  (Culbertson  v. 
The  Steamboat  Southern  Belle,  6  F. 
Cas.  No.  81462,  Newb.  Adm.  461;  Van- 
dewater  v.  Westervelt,  28  F.  Cas.  No. 
16,846a),  (2)  but  such  ordinances  are 
binding  only  as  police  regulations 
(The  Palmetto,  18  F.  Cas.  No.  10.699, 
1  Bias.  140).  (3)  A  rule  of  naviga- 
tion prescribed  by  the  court  of  New 
Tork  cannot  regulate  the  decisions  of 
the  federal  courts  administering  the 

Sneral  admiralty  law;  but  rules  for 
e  regulation  of  stsamboats ,  and 
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the  laws  of  congress  and  the  decisions  of  the  United 
States  supreme  eonrt"^  and  by  the  usages  prevail- 
ing in  ^e  courts  of  the  states  at  the  time  the  fed- 
eral constitution  was  adopted." 

\_\  38]  b.  Common-Law  oi  Ecpiit?  Principles.  The 
jurisdiction  of  the  federal  courts  is  not  limited  to 
the  particular  subjects  over  which  the  admiralty 
courts  of  England  exercised  jurisdiction  when  the 
federal  constitution  was  adopted/*  and  the  decisions 
of  the  English  common-law  courts-  upon  the  juris- 
diction of^  the  admiralty  are  not  binding  on  the 
courts  of  this  country."*  Nor  are  the  decisions  of 
state  courts  binding  on  courts  of  admiralty.''  The 
principles  of  equity  rather  than  the  strict  rules  of 
common  law  are  the  controlling  principles  upon 
which  courts  of  admiralty  act,"  and  it  is  never 
made  a  point  of  pleading  whether  the  case  rests  on 
contract  or  tort.*^  In  accordance  with  such  prin- 
ciples it  u  necessary  that  some  substantial  matter 
should  be  involved  in  order  to  invoke  the  jurisdie- 
tion  of  admiralty."" 

19]  c.  Federal  Statates.  The  jurisdiction  of 
the  federal  courts  in  admiralty  rests  solely  upon 


other  water  craft  In  the  ports  and 
harlxnv  of  the  states,  befne:  police 
regulations  tn  aid  and  furtherance  of 
commerce,  are  an  exception  to  this 
principle.  Steamboat  New  Tork  v. 
Hae,  18  How.  (U.  8.)  223.  16  L.  ed. 
SG». 

BB.    Gz  p.  Elaston,  »B  U.  8.  88.  34 

L.  ed.  373:  Cope  v.  Valletta  Dry-Dock. 
10  Fed.  liz  [aft  119  U.  S.  625,  7  SCt 
836,  80  L.  ed.  601]. 

63.  p.  Easton,  96  XT.  S.  68,  24 

li.  ed.  873;  Cope  v.  Vallette  Dry-Dock, 
10  Fed.  142  [a((  119  U.  S.  626,  7  SCt 
336,  30  L.  ed.  5011;  Bains  T.  The 
Schooner  James  and  Catherine,  2  F. 
Cas.  No.  7SG,  Baldw.  544;  Cunningham 
V.  Hall.  G  P.  Cas.  No.  3M81,  1  Cliff. 
43:  The  Huntsville,  12  F.  Cas.  No. 
6,918;  Scott  v.  The  Propeller  Young 
America,  21  F.  Cas.  No.  12,549,  Newb. 
Adm.  101;  Thompson  v.  The  Ship 
Catharlna,  23  P.  Cas.  No.  13,949,  1  Pet. 
Adm.  104. 

[al  Depends  on  laws  and  nsagM  of 
parttcolar  country. — Maritime  law  Is 
only  so  far  operative  In  any  country 
as  It  is  adopted  by  the  laws  and 
uaages  of  that  country.  The  Bcot- 
land,  106  U.  S.  24,  26  L.  ed.  1001. 

64.  p.  Caston,  96  U.  S.  68,  24 
It.  ed.  373:  Warlns  v.  Clarke,  6  How. 
<U.  8.)  441,  12  L.  ed.  226;  Steele  v. 
Thacher.  22  F.  Cas.  No.  13.348,  1  Ware 
86. 

65.  Davis  V.  The  Brig-  Seneca,  7 
F.  Cas.  No.  3,650,  Qilp.  10  (rev  on 
other  grounds  21  F,  Cas.  No.  3,651, 
Gilp.  34];  The  Seneca,  21  P.  Cas.  No. 
12,670,  3  Wall.  Jr.  395 ;  Steele  v. 
Thacher,  22  F.  Cas.  No.  ia;348,  1  Ware 
SS;  The  Stephen  Allen,  22  F.  Cas.  No. 
13,361,  Blatchf.  &  H.  175;  Stevens  v. 
The  Sandwich.  23  P.  Cas.  No.  13,409, 
1  Pet.  Adm.  233.  But  see  U.  S.  v. 
Seven  Hundred  and  Three  Casks  of 
Tllce,  27  F.  Cas.  No.  16,253b  (holding 
that  the  practice  of  the  federal  courts 
in  admiralty  Is  governed  by  the  rules 
of  admiralty  law  found  in  the  English 
reports). 

66.  Workman  v.  New  Tork,  179  U. 
S.  562,  21  SCt  212,  38  L.  ed.  314;  Liver- 
pool, etc..  Steam  Co.  v.  Phenlx  Ins. 
Co..  129  U.  S.  397,  9  SCt  469,  82  L.  ed. 
788;  Romeu  v.  Todd,  2  Porto  Rico 
Fed.'  9. 

67.  O'Brien  v.  Miller,  168  U.  S.  287, 
18  SCt  140.  42  L.  ed.  469  [clt  The  Ship 
Virgin  V.  Vyfhius.  8  Pet.  538,  8  L.  ed. 
1036] ;  California- Atlantic  Steamship 
Ca  V.  Central  Door,  etc.,  Co..  206  Fed. 
B,  124  CCA  139;  Toledo  Steamship  Co. 
V.  Zenith  Transp.  Co.,  184  Fed.  391, 
106  CCA  601;  The  Stanley  H.  Miner, 

172  Fed.  486;  Pope  v.  Nlckerson,  19  F.  ™    

Cas.  No.  12,274.  8  Story  466.  Bee  also  Steamship  Co..  79  Fad.  368.  24  CCA 
Oregon  B..  etc.  Co.  v.  Balfour,  »0  Fed.  644:  Pile  Driver  B.  O.  A.,  69  FedL  1006; 
UWtl  CCA  67.  'U.  a  T.  Burlington.  et&,  Twry  Co., 


[a]  "A  oonzt  Df  aOmzaltjr  la  often 
■pokM  of  as  oa»  ot  eviitr.  but  that 
phrase  means  no  more  than  that 
equitable  principles  are  applied  to  the 
solution  of  matters  of  maritime  Juris- 
prudence.  It  is  a  perversion  of  the 
phrase  to  argue  from  it  tbat,  because 
admiralty  seeks  for  aid  in  the  analo- 

SBS  of  equity,  a  maritime  court  is 
erefore  entitled  to  draw  within  Us 
Jurisdiction  matters  primarily  of  non- 
marltlme  oognlsance.^'  Per  Hough,  J., 
In  United  "rTansp.,  etc.,  Co.  v.  New 
Tork,  etc,  Transp.  Line,  180  Fed.  902, 
904  [aff  186  Fed.  886,  107  CCA  4421.  It 
was  said  by  Lushlngton,  Judge  oi  the 
high  court  of  admiralty:  "If  a  court 
of  equity  would  relieve,  and  a  court  of 
law  could  not,  I  consider  that  it  would 
be  my  duty  to  afford  that  relief  under 
the  circumstancea  of  the  present  case. 
The  Jurisdiction  which  I  exercise  Is 
an  equitable  as  well  as  a  legal  juris- 
diction, and  I  must  relieve  the  parties 
In  this  suit.  If  they  are  entitled  to  be 
relieved  In  law  or  In  equity.  It  is, 
therefore,  unnecessary  for  me  to  enter 
into  a  distinction  whether  the  relief 
!h  at  law  or  In  equity."  Harriett.  1 
W.  Rob.  18S,  192  [quot  Toledo  Steam- 
ship Co.  V.  Zenith  Transp.  Co.,  184 
Fed.  391,  399,  106  CCA  5011. 

68.  California-Atlantic  Steamship 
Co.  V.  Central  Door,  etc.,  Cc  206  Fed. 
5,  124  CCA  139. 

69.  Ely  V.  Murray,  etc.,  Co.,  200 
Fed.  368,  118  CCA  620. 

[a]  Where  a  party  is  entltlad  to 
uomJnal  dauagos  only,  court  of  admi- 
ralty may,  in  its  discretion,  dismiss 
the  suit  without  costs.  Munson  v. 
Straits  of  Dover  Steamship  Co.,  102 
Fed.  926.  48  CCA  57. 

60.  The  Blackheath,  196  U.  S.  361, 
25  act  46,  49  L.  ed.  236;  The  J.  E. 
Rumbell,  148  U.  S.  1.  18  SCt  498,  37 
L.  ed.  345;  Watts  v.  Camors,  115  U.  S. 
353,  6  SCt  91,  29  L.  ed.  406;  The  Lot- 
tawanna,  21  Wall.  (TJ.  S.)  558,  22  L. 
ed.  654;  The  Belfast,  7  Wall.  (U.  S.) 
624.  19  L.  ed.  266  [overr  Magulre  v. 
Card,  21  How.  (U.  S.)  248,  16  L.  ed. 
118];  The  Propeller  Commerce.  1 
Black  (U.  S.)  574,  17  L.  ed.  107;  The 
St.  Lawrence,  1  Black  (U.  S.)  522,  17 
L.  ed.  180;  The  New  Tork  v.  Hae,  18 
How.  (U.  B.)  228,  IB  L.  ed.  859;  The 
Propeller  Oenesee  Chief  v.  Fttzhugh, 
12  How.  (U.  8.)  443,  IS  L.  ed.  1068; 
The  Mary  F.  Chlsholra,  129  Fed.  814; 
The  Palis  o&  Keltle.-  114  Fed.  357; 
Pacific  Coast  Steamship  Co.  v.  Ban- 
croft-Whitney Co.,  94  Fed.  181,  36 
CCA  135  trev  on  other  grounds  180 
U.  S.  49,  21  SCt  278,  45  L.  ed.  419]; 
New  Zealand  Ins.  Co.  v.  Eammore 


tbe  constitution  of  the  United  States,  and  such  juris- 
diction is  not  dependent  upon  and  cannot  be  en- 
larged or  ahri^ged  by  congress  under  its  power  to 
regulate  commerce  between  the  states  and  foreign 
nations." 

20]  d.  State  Statutes.  The .  states  of  tbe 
Union  have  no  power  to  enlarge  or  diminish  the 
admiralty  jurisdiction  of  the  federal  courts  by 
statute.'^  Nor  -have  the  states  the  right  to  pre- 
scribe the  rules  by  which  the  courts  of  the  United 
States  shall  act,  or  the  jurisprudence  vhieh  they 
shall  administer.^  And  any  state  statute  which 
undertakes  to  provide  a  eommon-law  remedy  in  a 
state  court  by  a  proceedii^  in  rem  for  a  maritime 
cause  of  action  is  void."  But  these  restricticms 
upon  the  power  of  the  states  to  legislate  leave  them 
free  to  enact  statutes  creating  rights  and  imposing 
oblations  ooncemii^  subjects  within  the  domaia 
of  the  paramount  authority  of  congress  to  legis- 
latO;,  so  long  as  epngressional  authority  remains 
dormant  by  reason  of  failure  to  enact  any  statute 
relating '  to  the  same  subject.** 
[$  21]   3.  Effect  of  Ooncnrrent  Btmedy  at  Oom- 

21  Fed.  381;  The  Alaska,  1  F.  Cas.  No. 
129,  3  Ben.  391;  The  Chusan,  6  P.  Cas. 
No.  2,717,  2  Story  465;  The  Edith,  8 
P.  Cas.  No.  4,282,  6  Ben.  582  [afT  S 
F.  Cas.  No.  4,283, 11  Blatchf.  461  (aff  94 
U.  S.  518.  24  _L.  ed.  167)i;  Pranconet 
V.  The  Propeller  P.  W.  Backus,  9  F. 
Cas.  No.  5.048.  Newb.  Adm.  1;  Mutual 
Safety  Ina.  Co.  v.  The  George,  17  F. 
Caa.  No.  9.981.  Olcott  89;  Scott  v.  The 
Propeller  Toung  America,  21  F.  Cas. 
No.  12,549.  Ne'srt).  Adm.  101;  Western 
Transp.  Co^  v.  The  Great  Western.  29 
F.  Cas. -No.  17,443.  See  also  Reliance 
Lumber  Co.  v.  RothsohUd.  127  Fed. 
746. 

61.  The  J.  B.  Rnmbell.  148  IT.  a 
1,  1 3  SCt  498,  87  ed.  346;  The  Steam- 
boat Orleans  v.  Phcebus.  11  Pet.  (TJ. 
S.)  175.  9  U  ed.  677;  The  Fred  E.  San- 
der, 208  Fed.  724 ;  The  Henry  B.  Smith. 
195  Fed.  812-  Aurora  Shipping  Co.  v. 
Boyce,  191  Fed.  960,  112  CCA  372; 
Maryland  v.  Miller.  180  Fed.  796; 
Mack  Steamship  Co.  v.  Thompson,  176 
Fed.  499.  100  CCA  57;  The  liary  P. 
Chlsholm.  129  Fed.  814;  The  James 
T.  Purber.  129  Fed.  808  ;  The  H.  E. 
WlHard.  53  Fed.  699;  The  Manhasset. 
18  Fed.  918;  The  Coernlne,  5  F.  Cas. 
No.  2,944-  GUI  V.  The  Continental,  10 
P.  Cas.  No.  5.425:  Harrison  v.  The 
Anna  Kimball,  11  P.  Cas.  No.  6,13!. 
See  also  infra  t  97. 

la]  "State  laws  cannot  diminish 
the  jnrisdlotton  of  tlie  vnitad  States 
ootute,  which  by  the  Constitution  of 
the  United  States  extends  to  all  cases 
Of  admiralty  and  maritime  jurisdic- 
tion. State  legislation  may  not  en- 
croach upon  the  power  of  Congress  to 
legislate,  by  enacting  laws  applicable 
to  subjects  concerning  which  the  na- 
tional will  has  be^  declared  by  con- 
gresslonal  enactments.  In  other 
words,  the  states  cannot  add  to  nor 
take  from  laws  enacted  by  Congress 
relating  to  subjects  within  the  legis- 
lative power  vested  in  Congress  bv 
the  Constitution."  Aurora  Shipping 
Co.  V.  .Boyce,  191  Fed.  960.  96^  112 
CCA  272 

62.  The  Chusan.  6  P.  Cas.  No.  2,717. 
2  Story  455.  To  same  effect  The 
Steamboat  New  Tork  y.  Rae.  18  Bow. 
(U.  8.)  223,  16  L.  ed.  369:  New  Zea- 
land Ina.  Co.  V.  Eammoor  Steamship 
Co..  79  Fed.  868,  24  CCA  644;  Watts 
V.  Camors.  10  Fed.  146:  The  Kate  Tre- 
maine.  14  P.  Cas.  No.  7.622,  5  Ben.  GO; 
The  Selah.  21  F.  Cas.  No.  12,636,  4 
Sawy,  40. 

63.  Aurora  Shipping  Co.  v.  Boyce, 
191  Fed.  960.  112  CCA  372;  Stewart 
V.  Potomac  Ferry  Co.,  12  Fed.  296. 
5  Hughes  372;  Terrell  v.  The  B.  F. 
Woolsey,  4  Fed.  662,  18  Blatchf.  344. 

Aurora  Shipping  Co.  v.  Boyce, 
191  Fed.  960,  112  CBa  178, 
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mon  Law.  The  fact  that  courts  of  common  law 
havd  concarrent  jurisdiction  in  a  case  with  the  ad- 
miralty does  not  take  awt^  the  admiralty 
jurisdiction." 

[$  22]  4.  SftTing  of  Oonunon-Law  Remedy— a.  In 
OenwaL  The  admiralty  jurisdiction  of  the  state 
courts  was  taken  away  by  the  establishment  of  the 
district  courts  as  courts  of  admiralty,  and,  with 
the  qualification  after-mentioned,  exclusive  originial 
jurisdiction  of  all  civil  causes  of  admiralty  and 
maritime  jurisdiction  was  vested  in  the  district 
courts.""  But  the  grant  of  admiralty  jurisdictioti 
was  not  intended  to  deprive  suitors  of  smy  remedies 
afforded  by  the  common  law,  either  in  state  or  fed- 
eral courts,  and,  to  make  this  clear,  congress  in- 
serted in  the  Judiciary  Act  of  1789  a  clause  ' '  saving 
to  suitors  in  all  eases  the  right  of  a  common-law 
remedy,  where  the  common  law  is  competent  to  give 
it.""' 

[$  23]   b.  Meaning  of  "Oonunon-Law  Bemtd;** 


— (1)  In  GeneraL  The  clause  saving  to  suitors  a 
■common-law  remedy  where  the  common  law  is  com- 
petent to  give  it  is  intended  to  save  the  remedy 
or  right  of  action  in  those  courts  which  proceed 
according  to  the  course  of  the  common  law  aa 
distinguished  from  admiralty  proceedings,""  and  the 
words  *'common-law  remedy  do  not  necessarily 
imply  an  action  or  remedy  obVainable  in  a  com- 
mon-law court,  but  are  equivalent  to  "the  means 
employed  to  enforce  a  right  or  redress  an  in- 
jury."*" Nor  are  they  limited  to  such  causes 
of  action  as  were  known  to  the  conunon  law 
at  the  time  of  the  passage  ■  of  the  Judieiary 
Act.™ 

[$24]  (2)  P«nonaL  Actions— (a)  Generally.  Where 
no  process  is  served  upon,  nor  any  remedy  is  sought 
against,  the  vessel,  but  only  a  personal  judgment 
against  the  owners  is  prayed,  the  case  is  not  within 
the  exclusive  jurisdiction  of  the  federal  courts, 
but,  whether  the  action  be  one  of  contract'^  or  of 


65.  Waring  v.  Clarke,  5  How.  (U. 
8.)  441,  4e0,  12  L.  ed.  Z26  (where  a 
conteotlon  Uiat  the  Mat  against  ad- 
miralty Jurisdiction  Is  the  compe- 
tencr  of  a  court  of  common  law  to 
five  a  remedy  In  a  given  case  In  a 
trial  by  jury,  or  that  In  all  cases, 
except  in  seamen's  wages,  where  the 

'courts  of  common  law  have  a  con- 
current iurlsdlctlon  with  the  admi- 
ralty, and  can  try  the  cause  and  give 
redress,  that  alone  takes  away  the 
admiralty  Jurisdiction,  was  not  sus- 
taJned.  The  court  aatd:  "In  respect 
to  the  clause  In  the  ninth  section  of 
the  Judiciary  Act, — 'saving  and  re- 
serving to  suitors  In  all  cases  a  com- 
mon law  remedy  where  the  common 
law  Is  competent  to  give  It,' — we  re- 
mark. Its  meaning  Is,  that  In  cases  of 
concurrent  jurisdiction  In  admiralty 
and  common  law,  the  Jurisdiction  In 
the  latter  Is  not  taken  away.  The  sav- 
ing is  for  the  benefit  of  suitors,  plain- 
tifF  and  defendant,  when  the  plalntlfl 
in  a  case  of  concurrent  Jurisdiction 
chooses  to  sue  In  the  common  law 
courts,  so  giving  to  himself  and  the 
defenoant  all  the  advantages  which 
such  tribunals  can  give  to  suitors  In 
them.  It  certainly  could  not  have 
been  intended  more  for  the  benefit  of 
the  defendant  than  for  the  plaintiff, 
which  would  be  the  case  If  he  could 
at  his  will  force  the  plaintiff  into  a 
common  law  court,  and  In  that  way 
release  himself  and  his  property  from 
all  the  responsibilities  which  a  court 
of  admiralty  can  Impose  upon  both, 
as  a  security  and  Indemnity  for  in- 
juries of  which  a  llbellant  may  com- 
plain,— securities  which  a  court  of 
common  law  cannot  give");  Dike  v. 
Propeller  St.  Joseph,  7  F.  Cas.  No. 
3,908,  t  McLean  673. 

[a]  Bffflot  of  adoptioii  of  state 
laws  by  oongresB^— Tne  jurisdiction 
of  the  district  courts  in  admiralty  and 
maritime  cases  Is  not  ousted  by  the 
adoption  of  state  laws  by  act  of  con- 
gress. Such  acts  only  give  concur- 
rent jurisdiction  to  the  state  courts, 
and  limit  the  recovery  In  the  United 
States  courts  to  the  sum  to  which  the 
party  Is  entitled  by  the  state  law  so 
adopted.  Hobart  v,  Drogan,  10  Pet. 
<U.  S.)  108,  9       ed.  SeS. 

66.  U.  S. — The  Hlne  v.  Trevor,  4 
■Wall.  555.  18  L.  ed.  451;  Pelham  v. 
The  R  F.  Woolsey.  3  Fed.  467  [afl 
4  Fed.  6B2,  18  Blatchf.  2441;  The  Nor- 
folk, 18  F.  Cas.  So.  IMST.  2  Hughes 
123. 

Ala. — The  Steamer  Rio  Grande  v. 
RawBon.  42  Ala.  133. 

Mo. — Warren  v.  Kelley,  80  Me.  612, 
IB  A  49. 

Md.— Nicholson  T.  State,  S  Harr.  & 
M.  109. 

N.  T.— Fisher  v.  Luling,  32  N.  T. 
Super.  217. 

Oh. — The  Steamboat  General  Buell 
▼.  Ixmff,  12  Oh.  St.  621. 


Pa. — The  Portland  v.  Lewis,  2  Serg. 

6  R,  197. 

Wis. — Campbell  v.  Sherman,  36  Wis. 

103. 

67.  U.  S.  Rev.  St.  S  5«S  cl  8:  Judi- 
cial Code  (1911)  9  24  cl  2;  and 

U.  S. — Chappell  V.  Bradshaw,  128 
U.  S.  132,  9  set  40,  22  U  ed.  269: 
American  Steamboat  Co.  v.  Chace,  16 
Wall.  62i  21  L.  ed.  209;  The  Belfkst, 

7  Wall.  624,  644,  12  L.  ed.  266;  Tlie 
Htne-v.  Trevor,  4  Wall.  665.  18  L.  ed. 
451:  Taylor  v.  Carryl,  20  How.  628, 
15  L.  ed.  1028:  Waring  v.  Clarke,  6 
How.  441.  12  L  ed.  226:  Hurray  v. 
Padflo  Coast  Steamship  Co.,  207  Fed. 
688:  De  Lovio  v.  Bolt,  7_F.  Cas.  No. 
3,77«.  2  Oall.  298;  The  UnadiUa,  24 
P.  Cas.  No.  14,822,  8  Ben.  478. 

Ala. — Steamer  Rio  Grande  v.  Raw- 
son,  42  Ala.  133. 

Cal. — Bohannan  v.  Hammond,  .42 
Cal.  227. 

Ga. — ^Walter  v.  Klerstead,  74  Qa.  18. 

Ind. — BufCy  v:  Qleason,  26  Ind.  A. 
180.  58  NE  729. 

Iowa. — Home  Ins.  Co.  v.  North 
Western  Packet  Co.,  32  Iowa  223,  7 
AmR  183. 

Ky. — Dlgby  v.  Kenton  Iron  Co..  8 
Bush  166;  Stewart  v.  Harry,  3  Bush 
438. 

Me. — ^Warren  v.  Kelley,  80  He.  612, 
15  A  49. 

Mich.— Billings  v.  Brelnlg,  46  Mich. 
65,  7  NW  722. 

N.  Y.~McDonald  v.  Matlory,  77  N. 
T.  546,  33  AmR  664;  Balrd  v.  Daly, 
57  N.  Y.  236.  15  AmR  488;  Dougan  v. 
Champlain  Transp.  Co.,  6  Lana.  430 
[afC  66  N.  Y.  1]. 

Oh. — Thompson  v.  The  JullUs  D. 
Morton,  2  Oh.  St.  26.  59  AmP  658. 
See  also  The  Steamboat  General  Buell 
V.  Long.  18  Oh.  St.  621. 

R.  I.— -Chase  v.  American  Steamboat 
Co.,  9  R.  I.  419,  11  AmR  274  [afC  1« 
Wall.  522,  21  L.  ed.  369]. 

Wash. — Gill  V.  North  American 
Transp,,  etc..  Co.,  37  Wash.  694,  79  P 
778 ;  Ransberry  v.  North  American 
Transp..  etc.,  Co.,  22  Wash.  476.  61 
P  154. 

Wis. — John  Meunler  Gun  Co.  v.  Le- 
high Valley  Transp.  Co.,  123  Wis.  143, 
101  NW  886;  Reynolds  v.  Nlelson,  116 
Wis.  483.  93  NW  455.  96  AmSR  1000; 
Warehouse,  etc.,  Supply  Co.  v.  Galvin, 
96  Wis.  623,  71  NW  804,  66  AmSR  67; 
Thorsen  v.  The  J.  B.  Martin,  26  Wis. 
488.  7  AmR  91. 

[a1  Constltntionalitr  of  Matate.— 
In.  Home  Ins,  Co.  v.  Northwestern 
Packet  Co.,  32  Iowa  223,  7  AmR  183, 
it  was  held  that  this  provision  of  con- 
gress was  not  in  conflict  with  U.  8. 
Const,  art  3  S  2. 

[bl  The  Mt  of  1848  extending  ad- 
miralty Jurisdiction  to  the  Great 
Lakes  did  not  take  away  the  concur- 
rent jurisdiction  of  the  state  courts. 
The  Globe,  10  F.  Cas.  No.  6.483.  2 
Blatchf.  427  [rev  10  F.  Cas.  No.  6,484]; 
Walter  v.  Klerstead,  74  Qa.  18;  ^e 


Hilton  V.  Miller,  62  m.  230;  The  B.  P. 
Dorr  V.  Waldron,  62  III.  221,  14  AmR 
86;  Dougan  v.  Champlain  Transp.  Co., 
6  Lans.  (N.  Y.)  430  [aff  66  N.  T.  ll; 
Thompson  v.  Steamboat  Julius  D. 
Morton,  2  Oh.  St.  26,  69  AmD  668. 

e&  Johnson  V.  West  erfleld,  142  Ky. 
10,  14,  185  SW  426  Douot  Cyo]:  Chase 
V.  American  Steamboat  Co.,  »  R.  L 
419,  11  AmR  274. 

n.  Knapp,  etc,  Co.  v.  McCaffrey, 
177  V.  B.  Sn/SO  set  824.  44  L.  ed.  921; 
The  Glide,  167  U.  S.  606,  17  SCt  980, 
42  L.  ed.  296;  Moran  v.  Sturgesi.  164 
n.  S.  266,  14  SCt  1019.  28  L.  ed.  981; 
The  Belfast,  7  Wall.  (U.  S.)  624,  19  U 
ed.  266;  The  Moses  Taylor,  4  Wall. 
(U.  S.)  411,  431,  18  L.  ed.  397;  Ash- 
brook  V.  The  Golden  Gate,  2  F.  Cas. 
No.  674,  Newb.  Adm.  296;  The  Isa- 
bella, 13  F.  Cas.  No.  7.100,  Brown 
Adm.  96;  Johnson  v.  Westerneld,  143 
Ky.  10,  14,135  SW  425  [quot  cSyc]; 
Berwin  v.  The  Matanzas,  19  La,  Ann. 
384:  Albany  City  Ina.  Co.  v.  Whitney, 
70  Pa.  248. 

7a  Walter  v.  Klerstead,  74  Oa.  18; 
Johnson  v.  Westerfleld,  143  Ky.  10,  14, 
136  SW  42S  [quot  Cyc];  Dougan  v. 
Champlain  Transp.  Co.,  6  Lons.  (N. 
Y.)  430  [aff  66  K  Y.  1]. 

[a]  Bemedy  given  by  *tet*  stat- 
ntes. — (1)  State  courts  have  jurisdic- 
tion where  a  remedy  exists  at  common 
law,  although  the  cause  of  action  is 
not  recognized  by  the  common  law, 
but  Is  given  entirely  by  the  state 
statutes,  Walter  v.  Klerstead,  74  Ga. 
18;  Dougan  v.  Champlain  Transp.  Co., 
6  Lans.  (N.  Y.)  430  [aft  56  N.  Y.  1]. 
(2)  "But  It  could  not  have  been  the 
Intention  of  Congress,  by  the  excep- 
tion In  that  section,  to  give  the  suitor 
all  such  remedies  as  might  afterwards 
be  enacted  by  the  State  statutes,  for 
this  would  have  enabled  the  States 
to  make  the  jurisdiction  of  their 
courts  concurrent  In  all  cases,  by 
simply  providing  a  statutory  remedy 
for  all  cases.  Thus  the  exclusive 
jurisdiction  of  the  Federal  courts 
would  be  defeated,"  Per  Miller,  J.,  In 
The  Hlne  v.  Trevor.  4  Wall.  (U.  S.) 
55B,  571,  18  L.  ed.  451. 

71.  Conrad  v.  De  Montcourt,  138 
Mo.  311,  39  SW  805;  Brown  v.  Gilmore, 
92  Pa.  40;  Gill  v.  North  American 
Transp.,  etc.,  Co..  37  Wash.  694,  79 
P  778;  John  Meunler  Gun  Co.  v.  Le- 
high Valley  Transp.  Co.,  122  Wis.  142, 
101  NW  386. 

[a]  OoBttaots  of  affMlghtmaBt^ 
The  existence  of  a  remedy  In  admi- 
ralty against  a  vessel  for  breach  of  a 
contract  of  affreightment  does  not 
prevent  a  state  court  entertaining  a 
common-law  action  against  the  own- 
ers. Parlaot  v.  Helm,  52  Miss.  617; 
Albany  City  Ins.  Co.  v.  Whitney/  70 
Pa.  248. 

[bl    Ooods  sold  and  delivered. — 

State  courts  have  Jurisdiction  of  ac- 
tions to  recover  from  the  owners  the 
value  of  goods  sold  u)d  deliver)^  at 
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(ort,"  the  state  cotirtB  will  be  held  to  have  jaiisdietion 

thereof. 

{%  25]  (b)  With  AndUary  Attachmeiit.  The 
fact  that  Uiere  is  an  ancillary  attachment  of  the 
vessel  in  a  personal  action  against  the  owner  does 
not  take  away  the  jurisdiction  of  the  state  oonrtsJ' 

26]  (c)  Suits  in  Equity.  A  suit  in  equity  is 
within  the  saving  elause  where  it  is  brought  against 
individuals.^^ 

27]  (3)  Seplevin.  There  is  nothing  in  the 
laws  of  the  United  States  impairing  the  concurrent 


jnrisdiction  of  state  oonrta  in  replevin,  and  federal 
courts  by  libel  in  admiralty,  in  suits  for  the  pos- 
session of  ahipB^'  or  gooda.^^ 

H  28]  (4)  Froceedlngs  in  Bein^(a)  In  0«n- 
eru.  The  admiralty  eourts  have  ezciusive  juris- 
dietion  of  libels  in  rem  against  a  ship  or  its  cai^, 
where  the  cause  of  aetion  is  one  which  is  cognizable 
in  admiralty;  the  proceeding  ia  peculiar  to  ad- 
miralty, and  is  not  a  conunon-law  remedy  saved  to 
the  state  courts  by  the  Judiciary  Act." 

[(  29]   (b)  Wlura  Lien  OiT«n  by  State  Statute. 


the  request  of  the  ihuter,  although 
tor  use  of  a  vessel  engaged  In  navi- 
gating the  high  seas.  Crawford  v. 
Roberts,  BO  Cat  235;  Parlsot  v.  Green, 
46  Ml«8.  747. 

[c]  Kaxln*  Inanrano*. — Courts  of 
common  law  have  a  jurisdiction  con- 
current with  the  admiralty  over  con- 
tractB  of  marine  Insurance.  .De  Lovio 
V.  Bolt,  7  F.  Cafl.  No.  8,776.  S  Gall. 
998:  Albany  City  Ina.  Co<  v.  Whitney, 
70  Pa.  S48. 

[d]  PUotMtt. — Jurisdiction  of  ad- 
nlralty  courts  of  cases  of  pilotage 
iwvices  la  not  exclusive  of  the  state 
oourta-  In  the  absence  of  any  legisla- 
tive provision  on  the  subject.  The 
Bchooner  Wave  v.  Hyer,  29  F.  Gas. 
No.  17,S00,  2  Paine  131. 

lel  *avw».— (1)  The  courts  of 
oomtnon  law  of  the  several  staUs  have 
lurladletlon  to  ^enforce  claims  for 
salvage  where.  In  other  respects,  the 
case  eomes  within  their  jurisdiction, 
and  to  this  extent  the  jurisdiction  of 
the  admiralty  courts  la  concurrent 
and  not  exclusive.  Hunter  v.  St. 
liOnls.  etc.  TTMisp.  Co.,  26  Mo.  A.  660; 
CftShm«;  v.  De  Wolf,  4  N.  T.  Super. 
S7I:  Albany  Caty  Ina.  Co.  v.  Whitney, 
70  W  248.  (2)  But  see  Frith  v. 
Crowell.  6  Barb.  (N.^T.)  209  (where 
the  supreme  court  of  New  Tork  de- 
clined to  entertain  a  complaint  alleg- 
mg  that  plalntUfs  were  the  owners  of 
certain  property  on  which  defendants 
claimed  a  lien  for  salvage  and  praying 
the  court  to  determine  if  suoh  Hen  ex- 
isted, its  extent.  If  any,  and  that  a 
receiver  be  appointed  pending  the 
suit).  See  Salvage  [36  Cyc  778]. 

if]  Breaoli  ox  contract  of  carriage, 
'he  state  courts  have  Jurlsdictron 
of  an  action  against  a  resident  steam- 
boat company  for  breach  of  a  contract 
of  carriage  which  was  to  be  performed 
on  the  high  seas,  and  without  the 
state.  QIUV  North  American  TransPj 
etc.,  Co.,  87  Wash.  694,  79  P  778  [aff 
208  U.  6.  679,  87  SCt  778,  51  L.  ed. 
326] ;  Ransberry  v.  North  American 
Transp.,  etc,  Co.,  82  Wash.  476,  61 

[g]  A  suit  for  matiaeri*  waves  In 

personam  Is  maintainable  at  common- 
law,  and  la  within  the  exception  of 
the  ninth  section  of  the  Judiciary  Act 
defining  the  admiralty  jurisdiction. 
Leon  vfOalceran,  11  Wall.  (U.  S.)  185, 
20  L.  ed.  74. 

[h]  Salt  to  partition  vessel  among 
#irnw.'-  The  federal  courts  do  not 
hav«  exclusive  jurisdiction  of  a  suit 
to  partition  a  vessel  between  several 
owners,  but  such  suit  Is  maintainable 
In  the  state  courts.  .  Reynoldg  y. 
NIelBon,  116  Wis.  488,  »S  NW  4SB.  96 
AmSR  1000.  , 

[i]  A  bill  to  enforoa  a  lien  for 
towitfe  hy  foreclosure  of  the  Hen  on 
a  raft  of  lumber  In  the  complainant's 
possession,  where  the  suit  Is  brought 
against  individual  defendants,  seek- 
ing a  decree  against  them,  an^.  In 
default  of  the  payment  thereof,  a  sale 
of  the  property  to  satisfy  It,  Is  not  a 
proceeding  In  rem  within  the  exclu- 
sive admiralty  jurisdiction  of  the  fed- 
eral courts,  but  Is  a  suit  in  persdnam 
to  enforce  a  common-law  remedy, 
which  may  be  brought  In  a  state 
conrt.  Knapp,  etc.,  Co.  v.  McCaffrey, 
177  U.  S.  638,  20  SCt  824.  44  K  ed.  921. 

72.  Trevor  v.  The  Ad.  Hlne,  17 
Iowa  849  [rev  on  other  grounds  4 
Wall.  (U.  S.)  B66,  18  L.  «d.  461]; 
Brawn  v.  QUmoro,  92  Pa.  40. 


ia]  OoUlslon  on  Bavlfa1>l«  watera. 
'he  federal  courts  have  not  exclu- 
sive jurisdiction  of  suits  In  personam 
growing  out  of  collisions  between 
vessels  while  on  navigable  waters. 
Schoonmaker  v.  Gilmore,  102  U.  S. 
118,  26  L.  ed.  95;  Duffy  v.  Gleason,  26 
Ind.  A.  180,  B8  NE  729:  U.  S.  Mail 
Line  Co.  v.  MtCracken,  83  BW  82,  17 
KyL  1111;  DIgby  v.  Kenton  Iron  Co., 
8  Bush  (Ky.)  166;  Stewart  v.  Harry, 

8  Bush  (Ky.)  438. 

[b]  j>amag'e  la  bvmliic  boat. — 
The  state  courts  have  jurisdiction  in 
a  suit  for  damages  by  dre  from  a 
burning  scow.  Chappell  v.  Bradshaw, 
128  U.  8.  132,  9  SCt  40,  32  L.  ed.  369. 

[c]  Seatli  la  wxoBfffvl  aotr— An 
action  for  negligently  causing  the 
death  of  a  cltlsen  on  navigable  waters 
may  be  maintained  In  a  state  court. 
American  Steamboat  Co.  v.  Chace,  16 
Wall.  (U.  8.)  622.  21  L.  ed.  869  taff 

9  R.  I.  419,  11  AmR  274];  Johnson  v. 
Westerfleld,  143  Ky.  10.  136  SW  425; 
McDonald  v.  Mallory,  77  N.  T.  646,  83 
AmR  664;  Dougan  v.  Champlaln 
Transp.  Co.,  «  Iduia.  (N.  T.)  430  [aff 
66  N.  T.  13. 

[d]  bJarlM  tnr  to  tow. — 
Brown  V.  ailmore,  92  Pa.  40. 

[e]  ItOM  or  damaffa  of  goods. — 
State  eourts  have  concurrent  Jurisdic- 
tion with  the  admiralty  In  actions  for 
loss  of  or  injury  to  goods  in  transitu. 
Bohannan  v.  Hammond,  42  Cal.  227: 
Home  Ins.  Co.  v.  Northwestern  Packet 
Co.,  82  Iowa  228,  7  AmR  188;  Rake  v. 
The  Steamboat  Potomac,  6  Bush 
(Ky.)  25. 

[f]  Vsgleot  of  slok  saaman. — ^An 
action  for  neglect  of  a  seaman  hy  the 
vessel's  officers,  while  sick  during  a 
voyage,  la  within  the  concurrent  ju- 
risdiction of  state  and  admiralty 
courts.  Moseley  v.  Scott,  3  Oh.  Dec. 
(Reprint)  449,  5  AmLRegNS  599. 

73.  U.  S. — Knapp,  etc.,  Co.  v.  Mc- 
Caffrey. 177  U.  S.  638,  20  SCt  824,  44 
L.  ed.  921;  Johnson  v.  Chicago,  etc.. 
El.  Co.,  119  U.  8.  388,  7  SCt  264,  80 
L.  ed.  447;  Leon  v.  Galceran,  11  Wall. 
186,  20  L.  ed.  74:  The  Hlne  v.  Trevor, 
4  Wall.  655.  18  L.  ed.  451. 

111.— Olndelo  V.  Corrlgan,  129  111. 
582,  22  NB  516,  16  AmSR  292  [aff  28 
111.  a:  476J. 

La. — Swftser  v.  Heinn,  27  La.  Ann. 
26. 

Pa. — Albany  City  Ins.  Co.  v.  Whit- 
ney. 70  Pa.  248. 

■  Tenn. — Waggoner  v.  Si,  John,  10 
Heisk.  603. 

Wis.— 1 'hill ipa  V.  Eggert,  133  Wis. 
318.  113  NW  6S6,  126  AmSR  963. 

[a]  ninstratlons. — (1)  In  South- 
em  Dry  Dock  Co.  v.  The  Steamboat  J. 
D.  Perry,  23  La.  Ann.  39,  8  AmR  685, 
jurisdiction  by  the  state  court  of  a 
personal  action  was  sustained,  hut  a 
writ  of  provisional  seizure  of  the  ves- 
sel was  set  aside.  (2)  But  In  Vaughan 
V.  McCullough,  28  Ind.  359,  a  proceed- 
ing In  attachment  under  the  state 
statute  against  a  vessel.  In  which  the 
appellants  were  substituted  as  defend- 
ants Instead  of  the  brat,  and  final 
Judgment  was  rendered  against  them, 
was  reversed  for  want  of  jurisdiction 
over  the  subject  of  the  action.  To 
same  effect  Claycomb  v.  Cohn,  28  Ind. 
483:  Ballard  v.  Wiltshire,  28  Ind.  341. 

[b]  A  snlt  In  personam  with  an 
attaohment  as  seowity.  the  attach- 
ment being  based  on  a  lien  glveni  by 
the  state  statute,  and  a  bond  having 
been  by  the  act  of  defendant  Bubsti- 


tuted  for  the  thing  attached,  Is  cog- 
nizable by  a  state  court  where  the 
cause  of  action  is  not  maritime.  John- 
son V.  Chicago,  etc,  EL  Co.,  119  U.  S, 
388,  7  SCt  2fi,  30  L.  ed.  447. 

[c]  "In  all  these  oases  tlie  dlstino- 
tton  3a  sharply  drawn  between  a  com- 
mon law  action  In  personam  with  a 
concurrent  attachment  against  the 
goods  and  chattels  of  the  defendant, 
subject,  of  course,  to  any  existing 
liens,  and  a  proceeding  In  rem  against 
the  vessel  as  the  debtor  or  *offendIng 
thing,'  which  is  the  characteristic  of  a 
suit  in  admiralty.  The  same  distinc- 
tion Is  carefully  preserved  in  the  gen- 
eral admiralty  rules  prescribed  by  this 
court;  rule  second  declaring  that  in 
suits  in  personam  the  mesne  process 
may  be  .'by  a  warrant  of  arrest  of  the 
person  \>f  the  defendant,  with  a 
clause  therein  that  If  he  cannot  be 
found,  to  attach  his  goods  and  chat- 
tels to  the  amount  sued  for,'  and  rule 
nine,  that  in  suits  and  proceedings  in 
rem  the  process  shall  be  Jiy  warrant 
of  arrest  of  the  ship,  goods  or  other 
things  to  be  arrested,  with  public 
notice  to  be  given  In  the  newspapers. 
The  former  Is  In  strict  analogy  to  a 
common  law  proceeding  and  la  a  con- 
current remedy.  The  latter  la  a  pro- 
ceeding distinctly  marttlme,  of  which 
exclusive  Jurisdiction  la  given  to  the 
admiralty  courts."  Per  Brown,  J..  In 
The  Robert  W.  Parsons,  191  U.  8.  17, 
87.  24  set  8,  48  L.  ed.  78.  See  alao 
infra  I  30  note  81  [a]. 

74.  Knapp,  etc.  Co.  v.  McCaffrey. 
177  U.  S.  688/20  SCt  824,  44  L.  ed.  921 
(holding  that  a  bill  brought  In  the 
state  court  against  Individuals,  as 
defendants,    seeking  to    foreclose  a 

ftossessonr  lien  for  towage  on  a  raft 
n  plalntllTs  possession,  and  to  sell 
the  same  to  satisfy  a  personal  decree 
against  defendants.  In  default  of  their 
payment  thereof,  was  within  the  sav- 
ing clause,  and  that  the  coexistence  of 
a  maritime  lien  therefor  did  not  de- 
prive the  state  court  of  jurisdiction): 
Hoper  v.  Manning,  147  Mass.  126,  16 
NB  762:  Reynolds  v.  Nielson,  116 
Wis.  483,  93  NW  465.  96  AmSR  lOon 
(partition).  But  see  Terrell  v.  Tiie 
Schooner  B.  P.  Wooisey,  4,  Fed.  552, 
18  Blatchf.  344  [aff  3  Fed.  457,  16* 
(where  It  was  said  that  "equitable 
remedies,  and  those  which  It  was  com- 
petent for  equity  to  give,  are  not  saved 
where  the  suit  Is  brought  for  the  en- 
forcement of  a  maritime  contract") I; 
Brown  v.  Gray,  70  Hun  261,  24  NTS  61 
(holding  that  a  statutory  proceeding 
of  an  equitable  nature  for  the  enforce- 
ment and  foreclosure  of  a  possessory 
lien  founded  upon  a  maritime  con- 
tract is  not  a  common-law  remedy). 
76.    Daily  v.  Doe,  3  Fed.  90S. 

76.  Warehouse,  etc..  Supply  Co,  v. 
Galvin,  96  Wis.  628,  71  NW  804.  65 
AmSR  67. 

77.  U.  S.— The  Glide,  167  U.  S.  606, 
17  SCt  930,  42  L.  ed.  296  [rev  159 
Mass.  60,  34  268.  157  Mass.  525, 
33  163]:  The  J.  k  Rumbell.  148 
U.  S.  1,  13  SCt  498,  37  L.  ed.  345;  The 
Lottawanna,  21  Wall.  658,  22  L.  ed. 
654;  The  Belfast,  7  Wall.  624,  19  L. 
ed.  266  [rev  41  Ala.  60];  The  Hlne  v. 
Trevor,  4  Wall  665.  18  L.  ed.  461:  The 
Moses  Taylor,  4  Wall.  411,  18  L.  e^ 
397;  Stewart  v.  Potomac  Ferry  Co..  12 
Fed.  296,  6  Hughes  372;  Terrell  v.  The 
B.  F.  Wooisey,  4  Fed.  S52,  18  BUtchf. 
344  [aff  3  Fed.  467];  Ashbrook  V.  The 
Steamer  Golden  Gate,  2  F.  Cas.  No. 
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■Wherever  any  lien  is  given  by  a  state  statute  for 
&  cause  of  action  ct^nizable  in  admiralty  either  ita 
rem  or  in  personam,  pr^eeedings  in  rem  to  enforce 
sueh  lien  are  within  the  exclusive  jurisdiction  of 
the  admiralty  courts,'"  and  state  statutes  authoriz- 
ing actions  in  rem  in  the  state  courts  on  sueh 
causes  of  action  are  to  that  extent  nnccMiBtitn- 
tional." 

The  converse  of  this  proposition  is  equally  true, 
that  if  a  lien  upon  a  vessel  be  created  for  a  clkim 
over  which  a  court  of  admiralty  has  no  jurisdiction 
in  any  form,  such  lien  may  be  enforced  in-  the  courts 
of  the  state."" 

[%  30]  (c)  Wliftt  It  Proceeding  In  Rem.  A  suit 
against  a  vessel  without  naming  the  captain  or 
owners^  accompanied  by  a  provisional  seizure  of  the 
vessel,  is  an  action  in  rem.^^  But  where,  under  a 
state  statute,  both  the  owners  or  master  and  the 
vessel  by  name  are  proceeded  against  in  the  same 
action,  it  has  been  held  competent  for  the  state 
court  to  aitertain  the  action  and  render  judgment 


in  the  personal  action." 

[$  31]   c.  Effect  of  Uraitatton  of  UaUUty  Aet^ 

The  jurisdiction  of  actions  saved  to  the  state  coartS; 
by  the  Judiciary  Act  is  not  limited,  restricted,  or 
qualified  by  the  act  of  congress  limiting  the  liability 
of  shipowners,  unless  appropriate  proceedings  are 
taken  under  the  act  by  a  party  interested  to  avail 
himself  of  the  benefit  thereof,  the  effect  of  the  act 
being  merely  to  reduce  and  limit  plaistLff's  recovery 
as  prescribed  in  the  act." 

[$  32]  B.  Waters  and  Voyages  within  Jmisdic- 
tion— 1.  Waters — a.  High  Seas  and  Tidewaters.  In 
the  early  development  of  the  admiralty  jurisdiction, 
in  the  United  States,  following  the  restrictions 
which  the  common-law  courts  had  imposed  on  the 
English  courts  of  admiralty,  the  jurisdiction  waa 
deemed  limited  to  matters  oooarxing  on  the  high 
seas  or  tidewater." 

The  term  "high  seas"  in  the  English  admiralty 
jaiisdiction  is  comprehensive,  and  includes  all  the 
waters  affected  by  the  ebb  and  flow  of  the  tid^  and 


B74.  Newb.  Adm.  '296:  Th«  Edith.  8 
F.  Cas.  No.  4,283,  6  Ben.  432  Tafl  8 
F.  Cas.  No.  4,282,  11  Blatchf.  451 
and  aff  94  U.  S.  618,  24  L.  ed. 
The  Isabella,  13  F.  Cas.  No.  7,100, 
Brown  Adm'.  96;  Jackson  v.  The  Kln- 
n!e,  IS  F.  Caa.  No.  7,137;  MoJr  v.  The 
Dubuque,  17  F.  Cas.  No.  9.69G;  The 
Ferry  Steamers  Norfolk  and  Union,  18 
F.  Cas.  No.  10.297,  2  Hughes  123; 
RlKKS  V.  The  John  Richards,  20  F. 
Caa.  No.  11.827,  Newb.  Adm.  78  [aCt 
13  P.  Cas.  Na  7.361,  1  Biss.  108]. 

Ala. — Murphey  v.  Mobile  Trading 
Co.,  49  Aia.  438:  The  Rio  Grande  v. 
Rawaon,  42  Ala.  133;  The  Mist  v. 
Martin,  41  Ala.  712. 

Cal. — Crawford  v.  The  Carolina 
Reed,  42  Cal.  469. 

Ina. — Ford  v.  Fuget,  29  Ind.  62; 
Claycomb  v.  Cohn.  28  Ind.  483; 
Vaughan  V.  McCullough,  28  Ind.  359; 
Ballard  v.  Wiltshire,  28  Ind.  341. 

Iowa. — ^Walters  v.  The  Steamboat 
MolUe  Dozler,  24  Iowa  192,  95  AmD 
722 

Ky. — Marshall  v.  Curtis,  6  Bush 
607. 

La. — Haeberle  v.  Barrlnger,  29  La. 
Ann.  410;  Toung  v.  Ship  Princess 
Royal.  22  La.  Ann.  S88.  t  AmR  7S1: 
Berwin  t.  Steamship  Mataims,  19  La. 
Ann.  384. 

Me. — Warren  V.  Keller,  80  Me.  E12, 
IS  A  49;  Harford  v.  Cunningham,  72 
Me.  128. 

Minn. — <}riswoId  v.  Steamboat  Ot- 
ter, 12  Minn.  465,  93  AmD  239;  The 
Reveille  v.  Landreth,  2  Minn.  175. 

Miss. — ^Dever  v.  Steamboat  Hope,  42 
Miss.  716,  2  AmR  643. 

Mo.— Peish  T.  The  Magnolia,  45  Mo. 
69:  Mitchell  v.  The  Magnolia.  46  Mo. 
67;  Connelly  t.  The  Steamboat  Bee, 
40  Mo.  -263;  Phevley  v.  Steamboat 
David  Tatum,  83  Mo.  461,  84  AmD  67. 

N.  3. — Russel  V.  Myers  Excursion, 
etc.  Ca,  78  N.  J.  Sq.  192,  67  A  1016. 

N.  T.— Poole  v.  Kermlt,  59  N.  T.  664 
[afl  37  N.  Y.  Super.  li4];  Tose  v. 
Cockcroft,  44  N.  T.  415;  Brookman  v. 
Hamlll,  43  N.  T.  554.  3  AmR  731; 
Bird  V.  The  Josephine,  39  N.  Y.  19; 
Brown  v.  Gray.  70  Hun  261,  24  NYS 
61;  Balrd  v.  Daly,  4  Lans.  42G  [rev 
on  other  grounds  67  N.  Y.  236,  15 
AmR  488];  Ferran  v.  Hosford,  54 
Barb.  200. 

Oh. — Steamer  Petrel  v.  Dumont,  28 
Oh.  St.  602,  22  AmR  397  [rev  1  Cine. 
Supter.  271;  Dowell  v.  Goode,  25  Oh. 
St.  390;  The  General  Buell  v.  Long;  IS 
Oh.  St.  521:  Boyd  v.  Steamboat  Fal- 
con, 1  Handy  362. 

Or— The  Willapa,  26  Or.  71,  34  P 
689. 

Pa. — Rutherford  v.  Barque  Ornen, 
10  Fhila.  369. 

"Wis. — ^Weston  v.  Morse,  40  Wis.  466; 
Campbell  v.  Sherman,  36  Wis.  108. 

n.  Knapp,  etc.,  Co.  v.  McCaffrey, 
177  U.  a  688,  20  8Ct  824,  44  L.  ed.  921; 


Moran  v.  Sturges,  164  U.  S.  K68, 14  SCt 
1019,  38  L.  ed.  98i;  The  J.  E.  Rumbell, 
148  IT.  S.  1,  18  SCt  498,  37  L.  ed.  346; 
The  Hlne  v.  Trevor,  4  Wall.  (U.  S.) 
655,  18  L.  ed.  461;  The  Moses  Taylor, 
4  Wall.  <U.  S.)  411,  18  L.  ed.  897; 
Warren  v.  Kelley,  80  Me.  512,  16  A  49; 
Grlswold  v.  The  Steamboat  Otter,  12 
Minn.  465.  93  AmD  239;  Campbell  v. 
Sherman,  36  Wis.  103. 

[a]  A  Uau  given  by  a  state  statiite 
for  repaln  or  mippUM  to  a  vessel  in 
her  home  port,  being  similar  to  that 
arising  in  a  foreign  port  under  the 
general  law.  Is  in  the  nature  of  a 
maritime  Iten  and  Is  within  the  ex- 
clusive Jurisdiction  of  the  admiralty 
courts.  The  J.  E.  Rumbell,  148  U.  S. 
1,  13  SCt  498,  37  L.  ed.  346. 

79.  U.  S. — The  Moses  Taylor,  4 
Wall.  411,  18  L.  ed.  397;  The  Edith, 
8  F.  Cas.  No.  4,282,  6  Ben.  432  [aff 
8  F.  Cas.  No.  4,283,  11  Blatchf.  461 
<afC  94  n.  S.  618,  24  L.  ed.  167)]; 
Jackson  v.  Ktnnle,  IS  F.  Cas.  No. 
7,137:  Molr  v.  The  Dubuque,  IT  P.  Cas. 
No.  9,696. 

Cal. — Crawford  v.  The  Caroline 
Reed.  42  Cal.  469. 

Ind. — Ford  v.  Fuget,  29  Ind.  52; 
Claycomb  v.  Cohn.  28  Ind.  488; 
Vaughan  v.  McCullough,  28  Ind.  369; 
Ballard  v.  Wiltshire,  28  Ind.  341. 

Me. — ^Warren  v.  Kelley,  80  Me.  612, 
16  A  49. 

Mo. — Peish  V.  The  Magnolia,  45  Mo. 
69;  Mitchell  V.  The  Magnolia,  45  Mo. 
67. 

N.  J. — Russel  V.  Myers  Excursion, 
etc..  Co.,  78  N.  J.  Bq,  192,67  A  1016. 

N.  Y.— Poole  V.  Kermlt,  69  N.  Y. 
654,;  Brookman  v.  Hamlll,  43  N.  Y.  564, 
8  AmK  664;  Bird  v.  The  Josephine,  89 
K.  Y.  19. 

^  g)r.— The  Willapa.  25  Or.  71,  84  P 

Wis. — Weston  v.  Morse,  40  Wis.  465; 
Campbell  v.  Sherman,  36  Wis.  103. 

80.  U.  8. — ^Knapp,  etc.,  Co.  v.  Mc- 
Caffrey. 177  U.  S.  688,  20  SCt  824,  44 
Ij.  ed.  921;  Johnson  v.  Chicago,  etc.. 
El.  Co.,  119  V.  8.  888.  7  BCt  264,  30 
L.  ed.  447;  Edwards  v.  Elliott,  21  Wall. 
532,  22  L.  ed.  487. 

Ind. — ^WVatt  V.  Stuckley,  29  Ind. 
279  [foil  Slnton  v.  The  R.  R.  Roberta, 
34  Ind.  449,  T  AmR  229]  (statute  giv- 
ing Hen  for  nonmarltlme  cause  and 
authorizing  proceeding  In  state  court 
to  enforce  It). 

Mich. — Globe  Iron  Works  Co.  V.  The 
Steamer  John  B.  Ketcham  2nd,  100 
Mich.  583.  59  NW  247,  43  AmSR  464. 

Minn. — Stapp  v.  Steam-boat  Clyde, 
43  Minn.  192,  45  NW  430;  Reynolds  v. 
The  Favorite.  10  Minn.  242;  BoutiUer 
v.  The  Milwaukee,  8  Minn.  97. 

N.  Y.— PIflher  V.  Luling,  88  N.  Y. 
Super.  337.  But  see  Bird  v.  The  Jose- 
phine, 39  N.  T.  19, 

81.  The  Hlne  v.  Trev<^  4  Wall. 
(U.  8.)  656,  18  L.  ed.  461;  Hacberle  r. 


Barringer,  29  La.  Ann.  410;  Southern 
Dry  Dock  Co.  v.  The  Steamboat  J.  D. 
Perry,  23  La.  Ann.  89,  8  AmR  686. 

[a]  True  test  or  rule. — In  Knapp, 
etc,  Co.  V.  McCaffrey.  177  U.  S.  688, 
648,  20  SCt  824,  44  L.  ed.  921,  the  court 
said:  "The  true  distinction  between 
such  proceedings  as  are  and  such  as 
are  not  Invasions  of  the  exclusive 
admiralty  Jurisdiction  is  this:  If  the 
cause  of  action  be  one  cognisable  in 
admiralty,  and  the  suit  be  in  rem 
against  the  thing'  itself,  though  a 
monition  be  also  Issued  to  the  owner, 
the  proceeding  Is  essentially  one  in 
admiralty.  If,  upon  the  other  hand, 
the  cause  of  action  be  not  one  ox 
which  a  court  of  admiralty  has  Juris- 
diction, or  if  the  suit  be  In  personam 
against  an  individual  defendant,  with 
an  auxiliary  attachment  against  a 
particular  thing,  or  against  the  prop- 
erty of  the  defendant  in  general.  It  Is 
essentially  a  proceeding  according  to 
the  course  of  the  common  law,  and 
within  the  saving  clause  of  the  stat- 
ute [u.  S.  Rev.  St.  g  563]  of  a  common 
law  remedy."  See  also  supra  S  86 
note  73  [b]. 

88.  Ofsen  v.  Birch,  133  Cal.  479,  65 
P  1032,  86  AmSR  215;  Southern  Dry- 
Dock  Co.  V.  The  Steamboat  J.  D. 
Perry,  28  La.  Ann.  39,  8  AmR  685; 
Parlsot  T.  Green,  46  Ml^s.  747.  See 
also  Merrltt  v.  Feabody,  40  Oa.  177 
(holding  that  a  suit  by  the  oRlcera, 
etc.,  of  a  steamboat,  against  the 
owners  and  the  boat,  to  recover  (or 
wages  due  and  supplies  fumlBhed,  la 
not,  when  Judgment  la  recovered  in 
personam  agaln&t  the  owners,  euoh 
a  proceeding  to  enforce  a  maritime 
lien  as  falls  within  the  exclusive 
jurisdiction  of  the  courts  of  the 
United  States,  although  Judgment  ta 
also  recovered  In  rem  against  the' 
boat). 

S3.  Balrd  v.  Daly,  67  N.  Y.  236,  15 
AmR  488;  Amos  v.  Delaware  River 
Perry  Co.,  228  Pa.  362.  77  A  12; 
Loughin  v.  McCauUey,  186  Pa.  617, 
40  A  1020.  65  AmSR  872,  48  LRA  33. 

[a]  The  right  of  a  vessel  owner 
to  enfOTDe  %  Untlted  UabUlty  is  hot 
an  ahsolate  right,  but  contingent  upon 
the  owner  asserting  that  right  In  the 
way  provided  by  federal  statute,  that 
is,  by  applying  In  the  admiralty  cotfrt 
to  have  vessel  or  freight  appraised. 
Until  he  does  this  the  jurisdiction  of 
the  common  pleas  is  complete.  Amos 
V.  Delaware  River  Perry  Co.,  228  Pa. 
362.  372,  77  A  12. 

Si.  The  Steamboat  New  World  v. 
King,  16  How.  (U.  S.)  469,  14  L.  ed. 
1019;  Waring  v.  Clarke,  6  How.  (U. 
S.)  441.  12  U  ed.  226;  Steamboat  Or- 
leans V.  Phcabus,  11  Pet.  (U.  S.)  176, 
9  L.  ed.  677;  Peyroux  v.  Howard.  7 
Pet.  (U.  8.)  824,  8  L.  ed.  700;  The 
Steamboat  Thomas  Jefferson,  10 
Wheat  (U.  S.)  4S8,  6     ed.  168:  Davis 
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therefore  subject  to  the  jurisdiction;"  but  the  term 
is  ^nerally  used  to  desi^ate  the  open  sea  or  ocean 
subject  to  admiralty  jurisdiction.**  Formeriy  tide- 
waters infra  corpus  comitatus  were  not  included,*^ 
but  by  the  later  decisions  such  i^aters  are  included, 
whether  the  cause  of  action  be  one  of  contract"* 
or  of  tort.»» 

In  criminal  statutes  the  phrase  ''high  seas"  is 
used  in  contradistinction  to  landlocked  ports,  bays, 
and  hasbors,  which,  although  subject  to  tidal  ebb 


and  flow,  are  within  the  jurisdiction  of  the  goTtrt* 
ments  of  the  surrounding  countries.** 

[$  33J    b.  Navigable   Waters— (1)  In  Geaml 

Since  the  case  of  the  Qene&ee  chief,  deciding  3^.: 
the  validity  of  the  act  of  1845,"  the  words  "ni-.- 
g&ble  waters"  have  been  substituted  for  ''tii>- 
waters,"  and  the  jurisdiction  of  the  courts  of  aJ- 
miralty  by  a  long  Une  of  decisions  is  held  to  tsXi'A 
to  all  waters  connecting  with  other  states  or  e^;:!- 
tries,  and  navigable  by  vessels  used  in  commeTtc." 


V.  The  Enterprise,  7  F.  Caa.  Ko.  3,632; 
U.  S.  V.  OruBh,  26  F.  Cas.  No.  X6.268,  S 
Uason  2»0:  U.  S.  v.  Wilson,  28  F. 
Ou.  No.  16,?31,  3  Blatchf.  436. 

Ea]  mat  a»  tidal  wmton<— (1) 
It  waa  held  that  the  Jurisdiction 
existed,  although  the  downward 
fresh-water  current  was  not  per- 
ceptibly set  hack,  if  there  was  a 
regular  rise  and  fall  In  the  water 
corresponding  with  the  tidal  efCect. 
JacitsOD  V.  The'  Steamboat  Magnolia, 
20  How.  (U.  S.)  296,  15  L.  ed.  909. 
<2)  So  in  U.  S.  V.  Coombs,  12  Pet  <U. 
8.)  72,  76.  9  L.  ed.  1004.  the  court 
gave  as  lis  opinion  "that  In  cases 
purely  dependent  upon  the  locality 
of  the  act  done,  it  [the  Jurisdiction] 
la  limited  to  the  sea,  and  to  tlde- 
watws.  as  far  as  the  tide  flows:  and 
that  It  does  not  reach  beyond  high- 
water  nmrk." 

88b  Sett  Reg.  v.  Carr.  10  Q.  B.  D. 
76;  Reg.  T.  Anderson,  L.  R.  1  C.  C. 
lei,  8BRC  1;  The  Mecca,  [1895]  P. 
D.  SB. 

as.  Waring  v.  Clarke,  6  How.  (U. 
8.)  441,  12  Ij.  ed.  466;  Montgomery  v. 
Henry,  1  Dall.  (17.  S.)  49.  1  U  ed.  22; 
Johnson  v.  Twenty-one  Bales,  etc.,  13 
F.  Gas.  No,  7,417,  2  Paine  611;  Kling 
V.  St.  XjOuIb,  etc..  Packet  Co.,  101  Tenn. 
99,  46  SW  24. 

la]  "AU  waten  below  the  lis*  of 
low-water  mark  on  the  *ea  ooast  are 
comprehended  within  that  descrip- 
tion [high  seas];  and  when  the  tide 
flows,  the  waters  to  high-water  mark 
also  are  properly  the  high  seas."  The 
Abby,  1  F.  Caa.  No.  14,  1  Mason  360, 
362. 

fb]  A  oolUalon  which  ooonnwd  ofl 
a  zoreln  port,  although  within  a 
marine  laagne  of  the  ooast,  was  never- 
theless on  the  "high  seas"  for  the 
purposes  of  Jurisdiction  of  a  suit 
arising  therefrom.  The  Kaiser  Wll- 
helm  Der  Orosse,  175  Fed.  215. 

[c]  Vervloes  rendered  on  Ugh  Mas. 
—Services  in  salvage  and  In  captur- 
ing seals,  renderea  upon  the  reefs 
or  spits  of  a  shoal  situated  In  mid- 
ocean,  and  not  within  the  limits  of 
any  particular  state  or  government, 
were  regarded  as  having  been  ren- 
dered upon  the  high  seas  in  Phillips 
V.  RawlTns.  2  Hawaii  160. 

87.  The  Steamboat  Thomas  Jeffer- 
son, 10  Wheat  (U.  8.)  42S,  6  L.  ed. 
368;  The  Sloop  Abby,  1  F.  Cas.  Ko. 
14,  1  Mason  360;  Johnson  v.  Twenty- 
One  Bales,  etc,  13  F.  Cas.  No.  7.417, 
2  Paine  601;  Montgomery  v.  Henry,  1 
Dall.  (Pa.)  49,  1  AmD  223. 

88.  Peyroux  v.  Howard,  7  Pet  (U. 
B.)  824,  8  L.  ed.  700  [aff  19  F.  Cas. 
No.  11,207];  The  Brig  John  Gilpin,  13 
F.  Gas.  No.  7,345,  Olcott  77:  Martin  v. 
Acker,  16  P.  Cas.  No.  9,155,  Blatchf. 
&  H,  279:  Pierce  v.  The  Victory,  19 
F.  Cas.  No.  11.149a;  Thackarey  v. 
The  Parmer  of  Salem,  23  F.  Cas.  No. 
13,852.  Oilp.  624;  The  Wave.  29  P. 
Cas.  No.  17,297,  Blatchf.  A 'H.  235; 
Wilson  V.  The  Steamboat  Ohio,  SO  F. 
Cas.  No.  17,826,  Ollp.  605. 

,  [a]  SalTMr*.^— Courts  of  admiralty 
In  the  United  States  have  Jurisdiction 
over  clalmB  for  salvage  upon  waters 
within  tbe  ebb  and  flow  of  the  tide, 
althougb  within  the  body  of  a  state. 
Fifty  Thousand  Feet  of  Timber,,  9 
F.  Oas.  No.  4,783,  2  L.oweU  64;  the 
Bf»8  John  OHpln,  18  P.  Cas.  No.  7,345, 
Olcott  77;  The  Wave.  29  F.  Cas.  No. 
17,297,  Blatchf.  A  H.  235. 

^e   Propeller   Commerce,  1 
^,  S.)  674.  17  I*  ed.  i07; 
(a.  ate.,  R.  Co.  v.  Phila- 


delphia, etc.,  Steam  Toi^boat  Co.,  23 
How.  (U.  S.)  209,  16  Lh  ed.  483;  The 
Steamboat  New  World  v.  King,  16 
How.  (U.  S.)  469,  14  L.  ed.  1019;  New- 
ton V.  Stebblns,  10  How.  (U.  S.)  58«. 
13  L.  ed.  651;  Waring  v.  Clarke,  S 
How.  (U.  S.)  441.  12  ed.  226;  Bul- 
loch V.  The  Lamar,  4  P.  C^aa  No.  2,129; 
Camden,  etc.,  Transp.  Co.  v.  The 
Lotty,  4  F.  Cas.  No.  2,337a;  The  Bark 
Lotty.  15  F.  Cas.  No.  8.524,  Olcott  329; 
Roberts  v.  SkolSeld,  20  F.  Cas.  No. 
11.917,  3  Ware  184;  Taylor  v.  Har- 
wood.  23  P.  Qxji.  No.  18,794,  Taney 
437;  Thomas  v.  Qray,  23  F.  Cas.  No. 
13.898,  Blatchf.  &  H.  198:  Thomas  v. 
Lane,  23  P.  Cas.  No.  13,902.  2  Sumn. 
1;  The  Volunteer,  28  P.  C^aB.  No.  16,990, 
Brown  Adm.  159;  Washington  Impr. 
Co.  V.  Kansas  Pac.  R.  Co.,  29  P.  Cas. 
No.  17,242,  5  DilL  489;  Simpson  v. 
The  Tug  Cwes.  14  Phlla.  (Pa.)  623. 

[a]  &ong  ti*r^*  Soiuid  Is  not  only, 
in  common-law  acceptation,  an  arm 
of  the  sea,  but  is  a  strait  and  parcel 
of  the  high  sea  not  within  the  terri- 
torial limits  of  any  particular  state. 
St.  John  V.  Paine.  «  How.  (TJ.  S.) 
657.  13  L.  ed.  537:  The  Sloop  Martha 
Anne,  16  F.  Cas.  No.  9,146,  Olcott  18. 

[bl  The  aumth  of  a  tidal  rtvw  a 
mile  and  a  half  wide  Is  part  of  the 
high  seas.  U.  S.  v.  Smith,  27  F.  Cas. 
No.  16.344,  8  Wash.  C.  C.  78. 

80.  U.  S.  V.  Wiltberger.  5  Wheat 
(U.  S.)  76.  5  L.  ed.  37;  U.  S.  v.  Qrush, 
26  P.  Caa.  No.  15,268,  5  Mason  290; 
U.  S.  V.  WllBon,  28  F.  Cas.  No.  16,781, 
3  Blatchf.  435. 

[aj  Sh«OreatlIMwsar*a_ot*'U^ 


within  the  meaning  of  the  u. 
S.  Act  of  July  29,  1850,  punishing  the 
burning  of  vessels.  Miller's  Case,  17 
F.  Cas.  No.  9,558,  Brown  Adm.  156. 

91.  The  Propeller  Genesee  Chief  v. 
Pltshugh,  12  How.  (U.  S.)  443,  13 
L.  ed.  1058  (holding  that  the  act  of 
Febr.  €6,  1845,  extending  the  Jurisdic- 
tion of  the  district  courts  to  certain 
cases  upon  the  lakes  and  navigable 
waters  connecting  the  same,  was  au- 
thorised by  the  constitution  In  the 
clause  granting  maritime  and  ad- 
miralty Jurisdiction  to  the  federal 
courts,  and  not  by  the  clause  in  the 
constitution  giving  aongress  power 
to  regulau  commerce  between  the 
states). 

[a]  Aot  ralMMqaentlr  held  lnop«r»< 
tlve. — The  act  of  1846,  which  was  to 
extend  the  Jurisdiction  to  certain 
cases  upon  the  lakes  and  navigable 
waters  connecting  the  same,  was  en- 
acted on  the  assumption  that  the 
Jurisdiction  of  the  admiralty  was 
limited  to  tidewaters,  and  therefore, 
since  this  assumption  baa  been  de< 
clared  a  fitlse  one,  and  the  Jurisdic- 
tion held  to  extend  to  all  navigable 
waters,  it  is  inoperative  and  InefTec- 
tual,  with  the  exception  of  the  clause 
giving  to  either  party  the  right  to 
trial  by  Jury.  The  Jurisdiction  over 
these  waters  Is  declared  to  exist  under 
the  act  of  1789.  In  declaring  this  act 
inoperative  as  stated,  Nelson,  J.,  said 
in  The  Eagle.  S  Wall.  (U.  S.)  15.  24, 
19  L.  ed.  365  [overr  'Allen  v.  New- 
berry. 21  How.  (U.  S.)  244,  16  L.  ed. 
110]:  "The  original  purpose  of  the 
act,  therefore,  has  ceased,  and  is  of 
no  effect;  and.  in  order  to  give  it 
any,  Instead  of  construing  it  as  ex- 
tending the  Jurisdiction  in  admiralty, 
it  must  be  construed  as  limiting  It — 
the  very  reverse  of  its  object  and 
Intent  as  expressed  on  its  face."  See 
also  Pranconet  v.  The  Propeller  F. 
W.  Backus.  9  F.  Cas.  No.  Newb. 


Adm.  1.  So  the  admiralty  jurisdic- 
tion on  the  western  lakes  and  rivf' 
Is  not  limited  to  cases  wiihis  '.i, 
act  of  Febr.  20,  1845  (  &  U.  a  St  ai  L 
726),  but  resort  may  be  had  to  l-i 
act  of  1789  to  sustain  the  Jurisdict' 
The  Flora.  9  F.  Caa.  No.  4.87fc.  1  Bi=. 
29.  See  also  The  Bine  v.  Trevor.  4 
WalL  (U.  S.)  555,  18  «d.  451;  J&.l- 
son  T.  The  Steamboat  Magnoli^  :■ 
How.  (U.  B.)  298,  IS  ed.  SOS:  T> 
General  Cass.  10  F.  Can.  No.  5,;  ', 
Brown  Adm.  834;  Gillet  v.  Plem.  i< 
P.  Cas.  No.  5,487,  Brown  Adm.  V: 
The  lUlnois.  12  P.  Caa.  No.  . 
Brown  Adm.  497;  The  Isabella,  i;  -. 
Caa  No.  7,100,  Brown  Adm.  !"'. 
Parmlee  v.  The  Proi>eIler  Cbax'.--' 
Mears.  18  P.  Caa  Now  10.766,  Ncvt 
Adm.  197;  The  Pilot  18  F.  Caa  X 
11,168.  1  BIsa  159:  Revenue  e.:t-.-.r 
No.  1,  20  P.  Caa  No.  11.711.  Brovr 
Adm.  76;  Western  Tmnsp.  Co.  v.  "•:* 
Great  Western.  29  F.  Cas.  No.  17,4il: 
Wolverton  v.  Lacey,  SO  F.  Caa. 
17.982. 

88.  U.  8.— The  Robert  W.  Fart<ri% 
191  U.  8.  17,  24  set  8,  48  L.  «d  ::. 
Ex  p.  Gamett.  141  T7.  S.  1.  11 
840.  85  U  ed.  681:  Miller  v.  New  T^rs 
City.  109  tr.  a  385.  3  SCt  22S,  S:  L 
ed.  971;  Bscanaba,  etc.  Transp.  C-. 
V.  Chicago,  107  U.  S.  678.  C  Sa  1's 
27  Li.  ed_442:  The  Montello.  20  Wall 
480,  22  L.  ed.  391;  The  DanieJ  Bi , 
10  Wall.  557,  19  L.  ed.  999;  The  Ea«>. 

8  Wall.  15,  19  L.  *d.  365;  The  Hi'- 
V.  Trevor,  4  Wall.  665,  18  U  ed.  ii: 
The  Propeller  Commerce.  1  Black  Sn. 
17  L.  ed.  107:  Nelson  t.  LeUnJ. 
How.  48,  16  L.  ed.  269;  Jackaon  v. 
The  Steamboat  Magnolia,  20  Uov. 
16'Li.  ed.  909;  New  Torkl  etc..  Slear:- 
shtp  Co.  V.  Calderwood./l9  How. 

15  L.  ed.  612;  Ure  v.  Coffman,  19  Ho» 
66.  16  L.  ed.  567;  The  Steamboat  N" 
World  V.  King,  16  How.  469.  14  L 
ed.  1019;  Walsh  v.  Rogers,  13  He* 
283,  14  L.  ed.  147;  Frets  v.  Bull,  i: 
How.  466,  13  li.  ed.  1068:  The  Gtnt^. 
Chief  T.  Pltshugh.  12  How.  44S,  11 
L.  ed.  1058;  Maryland  v.  Miller.  IS 
Fed.  775.  114  CCA  496;  U.  S.  v,  Bac- 
Ister  Realty  Co.,  155  Fed.  ESS;  Tt€  r. 
&  P.  M.  No.  2.  38  Fed.  511;  r.  S 
Burlington,  etc..  Ferry  Co.,  21 
381:  The  B.  ft  C..  18  Fed.  545;  Cor* 
V.  Valletta  Dry-Dock,  10  Fed  l^'- 
Holmes  v.  Oregon,  etc  R.  Co.,  5  F<4 
75,  6  Sawy.  276;  Malony  v.  Mllwtukw, 
1  Fed.  611 :  The  Avon.  2  P.  Cas 
680,  Brown  Adm.  170:  K*ooks  r.  Tht 
Peytona,  4  F.  Caa  No.  1,959;  T.t 
Steamboat  Cheesaman  v.  Two  Fenr- 
boats.  6  F.  Cas.  No.  2,63S,  2  Bod 
868;  Bads  v.  The  Steamboat  H.  IX 
Bacon,  8  F.  C!a&  No.  4,282,  NewL 
Adm.  274;  The  Canal  Boat  E.  It  31c- 
Chesney,  8  P.  Caa.  No.  4,463,  8  B«i 
160.  49  HowPr  (N.  T.)  178  (tJt  !  F. 
Cas.  No.  4,464.  16  Blatchf.  188}:  Fran- 
conet  V.  The  Propeller  P.  W.  Baclcus, 

9  P.  C:aa  No.  5,048,  Newb.  Adm.  1: 
The  (General  Cass,  10  P.  Caa  Na  S,!"-. 
Brown  Adm.  384:  Leonard  v.  Tb« 
Volunteer,  16  F.  Caa.  No.  8.260;  The 
Lowellen.  16  F.  Caa  No.  8,207.  4  Bfss. 
156;  McQlnnla  v.  The  Steamboat  Pdo- 
tlac  16  F.  Caa  No.  8.801.  5  McL<a!i 
859.  Newb.  Adm.  130;  The  Monllw, 
17  P.  Caa  No.  9.708,  9  Ben.  78:  The 
Oler,  18  P.  Craa  No.  10,486,  2  Huches 
12;  Raymond  v.  The  Schooner  Ellw 
Stewart.  20  F.  Cas.  No.  ll.SSf.  $ 
McLean  269:  Revenue  Cutter,  No  1. 
20  F.  Cas.  No.  11,718,  Brown  Ada 
76;  Roberts  v.  Skolfleld,  20  F.  Caa 
11.917,  S  Ware  184;  Soott  v.  The  Pro- 
peller Tonikr,A|n<rlc«,  ll  F.  Cu-  ^ 
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34]  (2)  What  Are  Navigahle  Waters.  Pnb- 
Jic  navigable  waters  of  the  United  States,  within  the 
meaning  of  the  act  of  congress  granting  admiralty 
jurisdiction  to  the  federal  courts,  are  those  which 
form  in  their  ordinary  condition  by  themselves,  or 
by  uniting  with  other  waters,  a  continued  highway 
over  which  commerce  is  or  may  be  carried  on  with 
other  states  or  foreign  countries  in  the  customary 
modes  in  which  such  commerce  Is  conducted  by 
water." 

Waters  wholly  vltiilii  a  state  and  havinc  no 
navigable  ontlet  are  not  within  the  admiralty 

jurisdiction.** 


12,54».  Newb.  Adm.  101;  Sheckler  v. 
The  Geneva  Boxer.  21  F.  Caa.  No. 
12.785;  vU.  S.  v.  Macomb,  26  P.  Caa. 
No.  16,702,  S  McLean  286;  Western 
Transp.  Co.  v.  The  Great  Western, 

29  F.  Cas.  No.  17,448;  WUllanui'  V. 
The  Barge  Jenny  Llnd,  29  F.  Cas.  No. 
17,723.  Newb.  Adm.  443. 

Ala. — Scatcherd  Lumber  Co.  ▼. 
Rlke,  lit  Ala.  666,  21  S  lie.  69  AmSR 
147. 

Ark. — lilttle  Rock,  etc.,  R.  Co.  v. 
Brooks,  39  Ark.  409,  48  AmR  277. 

Ky. — Ryman  Steamboat  Line  Co.  v. 
Com.,  126  Ky.  258,  101  SW  408,  30 
KyL  1276,  10  LRANS  1187. 

N.  Y, — ChlBholm  V.  Northern  Transp. 
Co..  61  Barb.  868. 

Oh. — Ste&mer  Petrel  v.  Dumont,  28 
Oh.  St.  <02.  22  AmR  397. 

Teniu — ^KUnK  t.  8L  Louis,  ete» 
Packet  Co.,  101  Turn.  99.  46  SW 
24. 

93.  The  Montello,  20  Wall.  (V.  S.) 
480,  22  L.  ed.  891:  The  Daniel  Ball,  10 
Wall.  <V.  S.)  667,  19  L.  ed.  999;  The 
Hine  T.  Trevor,  4  Wall.  (U.  S.)  665. 
IS  L.  ed.  4611  U.  S.  T.  Burlineton,  etc.. 
Ferry  Co.,  21  Fed.  331;  Malony  v. 
Milwaukee,  1  Fed.  611;  General  Cass, 
JO  F.  Cas.  No.  5,307.  Brown  Adm. 
334;  Williams  v.  The  Jenny  Llnd,  29 
F.  Cas.  No.  17,723,  Newb.  Adm.  443; 
Peo.  v-  Whiteside  County,  122  111.  A.  40. 
See  also  Leovy  v.  U.  S.,  177  U.  S.  621, 
20  set  797,  44  L.  ed.  914;  U.  S.  v. 
Wlshkah  Boom  Co.,  136  Fed.  46,  68 
CCA  592;  Akllng:  v.  St  Louis,  etc, 
Packet  Co.,  (Tenn.)  46  SW  24. 

[a]  Water*  navlohle  In  fact  are 
navlgv.'Ue  la  law,  and  are  within  the 
Jurisdiction  of  the  federal  courts  of 
admiralty,  regardless  of  the  title  to 
the  soil  under  the  water.  Maryland 
V.  Miller,  180  Fed.  796. 

[b]  Waters  In  forel^  territory. — 
As  the  admiralty  jurisdiction  of  the 
federal  courts  extends  to  collisions 
occurring  on  the  Great  Lakes,  the 
circumstance  that  a  portion  of  ttiose 
waters  lies  within  the  limits  of  Can- 
ada constitutes  no  objection  to  the 
exercise  of  such  Jurisdiction,  although 
the  collision  occurred  within  the 
limits  of  Canada,  the  laws  of  which 
give  no  lien  or  any  action  or  any 
right  In  rem  against  the  wrongdoing 
vessel.  The  ^Ic,  8  Wall.  (U.  S.) 
15,  19  L.  ed.  865;  The  Pilot,  19  F.  Caa. 
No.  11,168.  1  Bias.  159. 

[c]  The  Ottmherland  river  Is  a 
navigable  river,  subject  to  the  ad- 
miralty Jurisdiction  of  the  federal 
courts.  Ryman  Steamboat  Line  Co. 
v.  Com..  125  Ky.  253,  101  SW  403, 

30  KyL  1276,  10  LRANS  1187.  ' 
[df  «h«   mmsalppi  HTer.^The 

admiralty  Jurisdiction  nas  been  clearly 
established  upon  the  whole  length 
and  breadth  of  the  Mississippi,  and 
all  other  public  rivers,  as  far  as  they 
are  navigable  from  the  ocean  for 
vessels  of  ten  tons  burden.  Salvage 
services  are  as  much  the  subject  of 
such  Jurisdiction  as  damages  rrom  a 
collision.  Williams  v.  The  Barge 
Jenny  Llnd,  29  F.  Cas.  No.  17,723, 
Newb.  Adm.  443. 

[e]  The  Ohio  river,  in  fact,  as  well 
as  by  Judicial  decision.  Is  a  navigable 
river.  Cheeseman  v.  Two  Ferryboats, 
6  F.  Caa.  No.  2.633.  2  Bond  363. 

tf]  The  BavatiAah  river  is  a  navi- 
ile  rlVer  subject  to  the  maritime 


law.  In  re  Garnett.  141  U.  S.  1,  11 
set  840,  S5  L.  ed.  631. 

[g]  The  TennesMe  river  is  within 
the  admiralty  Jurisdiction  of  the 
United  States.  Akllng  v.  St  Louie, 
etc,  Packet  Co.,  46  SW  24. 

[h]  The  roz  and  Wolf  rivem  In 
Wisconsin,  between  Oshkosh  and  Wtn- 
neconne,  were  held  not  to  be  public 
navigable  waters  of  the  United  States 
In  Morse  v.  Home  Ins.  Co^  80  Wis. 
496,  11  AmR  680:  but  In  The  Mon- 
tello, 20  Wall.  (U.  S.)  430,  22  L.  ed. 
391,  the  Fox.  river  was  held  to  be 
navigable. 

94.  The  Montello,  11  Wall.  (U.  S.) 
411,  20  L.  ed.  191;  U.  S.  v.  Burlington, 
etc..  Ferry  Co.. '21  Fed.  821 ;  Stapp  v. 
Steamboat  Clyde,  48  Minn.  192. 15NW 

fal  *Vb»  UOaad  XakM  Wag  wkollr 
wliUn  the  llmtu  of  tbe  •fete  are  not 

navigable  waters  of  the  United  States, 
and  suits  to  enforce  a  ileo  for  sup- 
plies, etc.,  against  boats  and  veseels 
thereon  are  not  within  the  admiralty 
Jurisdiction  of  the  district  courts  of 
the  United  States;  and  such  claims 
are  not  maritime,  within  the  meaning 
of  the  acts  of  congress  on  the  sub- 
ject." Stapp  V.  Steamboat  Clyde,  43 
Minn.  192.  198,  46  NW  ^30.  See  also 
The  Robert  W.  Parsons,  191  V.  S.  17. 
61,  24, set  8.  48  L.  ed.  73  (where 
Brewer,  J..  In  a  dl^enting  opinion, 
said;  "Take  an  Inland  lake,  wholly 
within  the  limits  of  the  territory  of 
a  State  and  having  no  connection 
with  the  ocean.  The  admiralty  Juris- 
diction of  the  Federal  courts  does  not 
extend  to  contracts  or  collisions  In 
respect  to  or  upon  such  waters"). 

95.  The  Robert  W.  Parsons,  191 
U.  S.  17,  24  set  8,  46  L.  ed.  73;  The 
Delaware,  161  U.  S.  469.  16  SCt  516, 
40  L.  ed.  771;  Ex  p.  Beyer.  109  U.  S. 
629.  3  SCt  484,  27  1.  ed.  1056:  The  B. 
&  C..  18  Fed.  543;  Malony  v.  The  City 
of  Milwaukee,  1  Fed.  611;  The  Avon, 
2  F.  Cas.  No.  680,  Brown  Adm.  170; 
Lowry  v.  The  E.  BeAjamln,  15  F.  Cas. 
No.  8.582.  4  PaLJR  26,  6  PaLJ  277; 
The  Steam  Barge  Monitor,  17  F.  Cas. 
No.  9,708,  9  Ben.  78;  Montelth  v.  Klrk- 
patrlck,  17  P.  Cas.  No.  9,721,  3  Blatchf. 
279;  The  Steamer  Oler,  18  F.  Cas.  No. 

10.485,  2  Hughes  12;  The  Steam  Ferry 
Boat  RoBl\-n,  20  F.  Cas.  No.  12,067, 
8  Ben.  455;  Scott  v.  The  Propeller 
Young  America,  21  F.  Caa.  No.  12.649, 
Newb.  Adm,  101. 

[al  "Vh*  onir  distlBotlon  iMfeween 
oanala  and  oth«r  navltfaUo  waters 
Is  that  they  are  rendered  navigable 
by  artificial  means,  and  sometimes, 
though  by  no  means  always,  are 
wholly  within  the  limits  of  a  par- 
ticular State.  We  fall  to  see.  how- 
ever, that  this  creates  any  distinction 
In  principle.  '  They  are  usually  con- 
structed to  connect  waters  navigable 
by  nature,  and  to  avoid  the  portage  of 
property  from  one  navigable  lake  or 
river  to  another;  or  to  Improve  or 
deepen  a  natural  channel;  and  they 
are  usually  navigated  by  the  same 
vessels  which  ply  between  the  nat- 
urally navigable  waters  at  either 
end  of  the  canal."  Per  Brown,  J.,  in 
The  Robert  W.  Parsons,  191  U.  S.  17, 
26,  24  SCt  8,  48  L.  ed.  78. 

[b]  Chesapeake  and  AIlMBiavte 
oanid.— The   Oler,   13   P.   Caa.  '  No.: 

10.486,  2  Httghes  12. 


Oanals  connecting  navigable  waters  are  within  the 
admiralty  jurisdiction.^ 

[$  35]  2.  Voyages.  Between  ports  in  same 
state.  It  was  onee  intimated  that  matters  arising 
upon  voyages  between  ports  of  the  same  state  were 
not  ec^izable  by  the  courts  of  admiralty,*'  even 
where  the  ultimate  destination  of  the  vessel  was  a 
port  in  another  state;"  bat  it  is  now  settled  that  if 
a  voyagre  is  made  upon  public  navigable  waters,  the 
fact  that  it  is  made  for  the  pnrpose  of  eariTing 
on  merely  local  or  internal  commerce  between  ports 
of  tbe  same  state  does  not  prevent  admindty  from 
taking  jurisdiction.^ 

4c1  Selsware  and  Saritan  oanaL 
'he  Monitor.  17  F.  Cas.  No.  9,708,.  9 
Ben.  78.  See  also  Lowry  v.  The  XL  Ben- 
jamin, 15  F.  Cas.  No.  8,682,  4  I^UR 

26,  6  PaLJ  277. 

[d]  Brie  oanala  The  Robert  W. 
Parsons,  191  U.  S.  17,  24  SCt  8,  48 
L.  ed.  73:  Maloney  v.  Milwaukee,  1 
Fed.  611. 

[el  BUnols  and  — oanal. — 
Ex  p.  Boyer,  109  U.  S.  «2S,  S  SCt  434, 
27  L.  ed.  1056;  The  R  A  C,  18  Fed. 
543;  The  General  Cass;,  10  F.  Cas.  No. 
5,307,  Brown  Adm.  334. 

[fl  Welland  canal. — The  Avon,  2 
F.  Cas.  No.  680,  Brown  Adm.  170; 
Scott  V.  The  Young  America.  21  F. 
Cas.  No.  13,649,  Newb.  Adm.  101. 

[g]  Toyages  partly  on  oanal  and 
pacw  oa  tldewatar  are  within  ad- 
miralty  Jurisdiction.  The  Canal  Boat 
K  M.  MeChesney.  8  F.  Cas.  No.  4,4«2, 
8  Ben.  ISO,  49  HowPr  (N.  T.)  178  [aft 
8  F.  Caa.  No.  4.464,  16  Blatchf.  m]; 
Montelth  V.  lUrkpatrlch,  17  F.  Caa 
No.  9,721,  8  Blatchf.  279.  Contrain 
the  earlier  cases  of  Davis  v.  The'rai- 
terprtse,  7  F*  Cas-  No.  8,632;  Mo- 
Cormlck  v.  Ives,  16  F.  Cas.  No*  8,72flv 
Abb.  Adm.  418;  WalUs  V.  Cheeney. 
29  F.  Cas.  No.  17,110. 

99.  Abbey  v.  The  Steamboat  Robert 
L.  Stevens.  1  P.  Cas.  Na  8,  22  ijowPr 
(N.  T.)  78:  Brooks  v.  The  Peytona,  4 
F.  Cas.  No.  1,969;  Harrison  v.  The 
Anna  Kimball.  11  F.  Cas.  No.  6,132; 
Poag  V.  The  McDonald,  19  F.  Cas.  No. 
11.239  [aff  19  P.  Cas.  No.  11,288];  The 
Troy,  24  P.  Cas.  No.  14,192,  4  Bfjatcht. 
355.  See  also  Nelson  v.  Leland,  %2 
How.  (U.  S.)  48,  16  L.  ed.  269  (where 
the  test  of  admiralty  Jurlsdlctloo, 
where  a  voyage  was  partly  uyon 
waters  within  the  Jurlsdictloii  anij 
partly  on  others,  was  held  to  be  the 
main  character  of  the  voyage,  and 
employment  of  the  vessel.  The  mere 
fact  that  one  or  both  ports  were 
within  or  without  meu'ltime  waters 
was  not  conclusive) ;  McLelland  v. 
The  Robert  Morris,  16  F.  Cas.  No. 
8,896,  1  WalL  Jr.  33,  2  PaLJR  220,.  8 
PaLJ  498. 

[al  Herely  towMag  In  tidewater 
at  one  terminus,  of  the  voyage,  where 
the  vessel  was  engaged  substantially 
In  nontldal  waters,  was  Insufficient 
to  give  admiralty  Jurisdiction.  Thja 
Steamboat  Orleans  v.  Phisbus;  11  Pet. 
(U.  S.)  175,  9  L.  ed.  677.  But  where 
the  service  was  substantially-  per- 
formed upon  the  sea  or  tidewaters, 
although  the  voyage  commenced  ana 
terminated  beyond  the  reach  of  the 
tide,  it  was  held  that  admiralty  had 
Jurisdiction.  New  Jers^:  Steam  Nav^ 
Co.  V.  Merchants'  Bank,  6  How.  (U.  S.) 
344,  12  ed.  466;  ThO'  Steamboat 
Thomas  Jefferson,  10  Wheat  (U.  &) 
428.  6  L.  ed.  858. 

97.  Maguire  v.  Card,  21  How.  (U. 
S.)  248,  16  L.  ed.  118;  Allen  Mew- 
b«rryj_21  How.  (U.  S).  244.  16.L..ed. 
110;  Whltaker  v.  The  Vna  Lorents, 
29  P.  Cas.  No.  17.627. 

98.  Ex  p.  Qarnett,  141  U.  S.  1.  11 
SCt  840,  86  L.  ed.  631;  Sz  p.  Boyer, 
109  U.  S.  629,  8  SCt  434,  27  ed. 
1066;  The  Belfast,  7  Wall.  (U.  S.)  624, 
19  L.  ed.  266;  The  Tolchester.  42  Fed. 
180;  U.  S.  V.  Burlington,  etc.  Ferry 
Co.,  21  Fed,  831;  Murray  v.  The  Ferry- 
boat F.  B.  Nlmick.  2  Fed.  86;  Vbo 
Steamboat  Brooklyn.1 4 -Kvf^Ht^'m 
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-  Tbe'lSDgtii  of  ft  Toyage  is  no  criterion  by  which 
to  determine  the  question  of  admiralty  jurisdiction.** 
'       36]   3.  Tenitorial  Extent  of  Jurisdiction—a. 

GonmiL  Jurisdiction  only  attaches  over  the  res 
3fhen  it  comes  or  is  brought  within  the  control  or 
Bubmits  to  the  jurisdiction  of  the  court  and  not 
tiU  tben.^  Therefore  the  process  of  admiralty  courts 
cannot  be  executed  by  the  seizure  of  vessels  outside 
their  districts,'  nor  can  a  vessel  be  considered  as 
constructively  within  the  district  for  the  purpose  of 
a  libel  in  rem  because  she  did  not  clear  on  leaving 
port,  noF  because  her  master  consents  or  stipulates 
that  she  shall  be  so  considered;^  but  process  may  be 
executed  or  served  anywhere  within  the  district, 
upon  property  or  persons  there  present,  regardless 
of  their  nationality  or  residence.* 

[(  37]  b.  Oonflned  to  Boundary  Lines  of  State. 
.The  territorial  limits  of  the  district  and  of  the 
court's  jurisdiction  are  confined  to  the  boundary 
lines  of  a  state,  and  its  process  does  not  run  to  the 
three-mile  limit  or  frontier  of  water  recognized  by 
the  law  of  nations  as  under  the  control  of  the 
X^nited  States  for  the  purposes  of  revenue  and 
defense,'  although  the  colonial  coarts  of  common 
law  had  jurisdiction  over  the  bays  and  arms  of  the 
sea,  and  over  the  coasts  to  the  extent  of  a  marine 

],9S8,  2  Ben.  547;  The  E^inlra  Shep- 
herd. B  F.  CaB.  No.  4,418,  8  Bl&tchf. 
341:  The  Flash,  9  F.  Cas.  No.  4,857, 
Abb.  Adm.  67;  The  Gate  City.  10  F. 
Caa.  No.  E,2S7.  5  BIbb.  200;  The  Bargre 
Leonard,  IB  F.  Cas.  No.  8,256,  3  Ben. 
263;  Leonard  v.  The  Volunteer,  IB  F. 
Cas.  No.  8,260;  The  Marr  Washlnr- 
ton.  16  F.  Caa.  No.  S.22»,  1  Abb.  1. 
<niafte*125:  The  Sarah  Jane,  21  F.  Caa 
Mov  12,849,  1  Lowell  20*;  Scott  v.  The 
MotnlnK  Glory,  21  F.  Caa.  No.  12^648 ; 
Van  Santwood  t.  The  John  B.  Cole, 
IS  P.  Cas.  No.  1«,87S,  4  NTLesObs 
tlZ.  Bm  alao  Carpenter  v.  The 
Scnoonei*  Emma  Johnson,  5  F.  Caa. 
No.  2,480,  1  ClUf.  688  (holdlos  that 
admiralty  has  Jurladletton  over  a 
contract  of  affreightment  between 
two  ports  of  the  same  atate  where 
a  part  of  the  navigation  Is  upon  the 
high  se^  and  out  of  the  Jurisdiction 
of  any  particular  state). 

Sl]  a  ooBteaot  <rf  affrsl«bt»Mrt, 
ouKh  for  tran8i>ortatlon  oetween 
ports  and  places  within  the  same 
state,  proviaed  it'  be  for  transporta- 
tion upon  navigable  waters  of  the 
United  States,  Is  within  the  admiralty 
jurisdiction.  The  Belfast.  7  Wall. 
(U.  8.)  624.  19  L.  ed.  266  [overr  Ma- 
rulre  t.  Card,  SI  How.  (U.  8.)  248.  16 
It.  ed,  118};  Carpenter  v.  The  Schooner 
Kmma  Johnson.  5  F.  Cas.  No.  2,430,  1 
CWf.  688;  The  Blmira  Shepherd,  8 
F.  Cas.  No.  4,418,  8  Blatchf.  941;  The 
Mary  Washlnrton.  16  F.  Cas.  No. 
9,229,  1  Abb.  1,  Chase  126;  Zollinger 
Y.  The  Bmma,  SO  F.  Cas.  No.  18,218. 

to.    The  Gate  City,  10  P.  Caa  No. 
5,267,  6  Bles.  200. 

[a]  OoMrtlBg-  Tongt. — (1)  Admi- 
ralty haa  Jurisdiction  of  suits  in 
personam  against  ownera  of  a  boat 
Tor  the  value  of  goods  carried,  and 
lost  by  lire  In  Long  Island  Sound  on 
A  voyage  between  New  Tork  and 
Providence.  New  Jersey  Steam  Nav. 
Co.  V.  Merchants'  Bank,  6  How.  (U. 
a.)  344.  It  L.  ed.  465.  (8)  And  a  con- 
tract for  wages  on  a  voyage  between 
adjoining  states  and  on  the  tidewaters 
of  a  river  or  bay  Is  within  the  Jprls- 
dlctlon  of  the  district  court  and  may 
1M  enforced  by  a  suit  In  rem  in  admi- 
ralty. Smith  V.  The  Sloop  Fekln,  22 
F.  das.  No.  11.090.  Ollp.  203. 

[b]  Toyam  of  loss  oaa  wttia^A 
libsl-ln  rem  mar  be  mslntslned  for 
the  master's  failure  to  deliver  that 
POTtUm  of  goods  cm  board,  and  for 
refnslng  to  take  on  the  residue,  even 
though  the  cargo  was  to  be  trans- 
ported only  from  New  Tork  across 
ihe  Bast  rtvar  to  BrocAlyn,  a  voyage 


leupie.* 

i%  38]  c.  Under  SUte  Leclslatioa  Oonferrinc 
JnriadictioiL  Where,  however,  by  legislative  action, 
concurrent  jurisdiction  is  given  over  waters  form- 
ing the  boundary  between  several  states,  the  fed- 
eral courts  held  in  such  state' bav^  jurisdiction  over 
such  waters,'  and  their  process  may  be  executed 
thereon  outside  of  any  harbor  or  bay.* 

39]  d.  Effect  of  Bemoval  of  Bes.  Jurisdic- 
tion once  acquired  by  possession  of  the  res  is  not 
losj^  by  its  subsequent  removal  beyond  the  territorial 
jurisdiction  of  the  court," 

[$40]  0.  Persona  Subject  to  Jniisdiction— 1. 
Oeneral  Rule.  The  jurisdiction  of  admiralty  de- 
pends upon  the  subject  matter,  and  whenever  a  suit 
is  of  such  a.  nature  as  to  fall  into  the  jurisdiction 
by  this  test,  the  fact  that  the  vessel  or  the  parties 
belong  to  a  foreign  nation,  or  that  the  liiatters  com- 
plained of  occurred  in  foreign  waters,  is  immaterial, 
provided  the  property  is  within  the  jurisdiction, 
and  the  jurisdiction  of  the  persons  is  acquired."" 

[$41]  2.  Suits  batween  Foreigners — In  Oen- 
eraL  While  a  court  of  admiralty  is  under  no  obli- 
gation to  entertain  jurisdiction  where  all  the  parties 
are  foreigners,"  and  may  remit  the  parties  to  their 
home  forum  if  substantial  justice  can  be  afforded 


of  less  than  a  mile  In  length.  The 
Flash.  9  F.  Cas.  No.  4.8S7,  Abb.  Adm. 
67.  . 

1.  The  Ship  D.  C.  Whitney  v.  St. 
Clair  Nav.  Co.,  88  Can.  S.  C.  803. 

3.  The  L.  B.  X.,  88  Fed.  290;  The 
Kodiak,  &3  Fed.  126;  Plnckney  v.  The 
Hungarla.  42  Fed.  610  [aff  41  Fed. 
109] ;  Buberweg  v.  La  Compagnle 
06n6rale  Transatlantlque,  3S  Fed. 
428;  The  Sarah  B,  Kennedy,  25  Fed, 
669.  See  also  Tyler  v.  Peo..  8  Mich. 
320  (to  the  effect  that.  In  the  absence 
of  a  treaty  with  Great  Britain  au- 
thorising it,  the  process  of  district 
courts  of  the  United  States  sitting  in 
admiralty  cannot  be  executed  In  Cana- 
dian waters). 

[a]  Whava  a  tssMI  is  ontslds  tha 
dlskxiot  admiralty  acquires  Jurisdic- 
tion by  the  filing  of  a  libel,  provided 
the  vessel  is  subsequently  seised 
within  the  district  on  alias  monition. 
Paclflc  Coast  Steamship  Co.  v.  Ban- 
croft-Whitney Co.,  94  Fed.  180,  86 
CCA  13G  [rev  on  other  grounds  180 
U.  S.  49,  2t  set  278,  46  L.  ed.  419], 
8.    The  Hungarla,  41  Fed.  109. 

4.  Bx  p.  St.  Paul  F.  &  M.  In&  Co., 
134  U.  B.  493  note,  10  SCt  589,  33  L. 
ed.  994  note;  In  re  Louisville  Under- 
writers, 134  U.  S-  488,  10  SCt  587,  33 
L.  ed.  991;  Atkins  v.  Fibre  Disin- 
tegrating Co.,  18  WalL  (U.  S.)  272, 
21  L.  ed.  841;  The  Willamette,  70  Fed. 
874,  18  CCA  366,  81  LRA  715. 

5.  The  Hungaria,  41  Fed.  109. 
[a]    Thre^-mUe  Umlt  flxad  by  atats 

oonsUtutloa. — Where,  however,  the 
atate  constitution  extends  its  boun- 
dary and  Jurisdiction  three  miles  from 
the  shore  tine,  its  laws  and  process 
from  courts,  state  or  federal,  within 
such  state,  will  extend  to  such  three- 
mile  limit.  Humboldt  Lumber  Mfrs. 
Assoc.  v.  ChrlHtopherson,  73  Fed.  239, 
19  CCA  481,  46  LRA  264  and  note. 

e.  Chase  v.  American  Steamboat 
Co..  9  R.  L  419,  11  AmR  274. 

7.  Mlddleton  V.  La  Compagnie 
G6nfirale  Transatlantlque,  100  Fed. 
866,  41  CCA  98;  The  Llndrup,  62  Fed. 
861;  Aitcheson  v.  The  Endless  Chain 
Dredge,  40  Fed.  253;  The  Norma,  32 
Fed.  411;  U.  S.  v.  The  Julia  Lawrence, 

26  F.  Cas.  No.  16,502. 
[a]   TsMMl  BUMrad  or  wolioroa. — 

(li  A  vessel  tied  to  a  pier  on  either 
side  of  such  water  (Devoe  Mfg.  Co., 
Petitioner,  108  U.  S.  401,  2  SCt  894, 

27  L.  ed.  764;  Buberweg  v.  La  Com- 
pagnie  G^nerale  Transatlantlque,  35 
Fed.  428;  The  Norma,  82  Fed.  411; 
The  Mary  McCabe,  22  Fed.  760;  Hall 
V.  Devoe  Mfg.  Ca,  14  Fed,  183)  (2)  or 


anchored  within  the  territorial  limits 
of  one  state  (l%e  Sarah  El.  Kennedy, 
26  Fed.  669)  is  within  the  exclusive 
Jurisdiction  of  the  court  within  whose 
district  such  pier  la  located  or  such 
ship  is  anchored. 

&    The  Llndrup,  <2  Fed.  861. 

e.  Ifl  re  Morrison,  147  U.  S.  14,  18 
SCt  246.  37  L.  ed.  60:  The  Rio  Grand^ 
28  Wall.  (U.  S.)  458.  »  L.  ed.  158; 
Otis  V.  The  Rio  Grande,  18  F.  Cas. 
No.  10,613,  1  Woods  27«r[sfF  23  WalL 
468,  23  L.  ed.  158] ;  U.  S.  T.  The 
Schooner  Little  Charles,  26  F.  Caa 
No.  16.612,  1  Brock.  347. 

fa]  If  a  vesssl  is  wKUb  ths  OIS' 
trm  at  tfw  tlaw  grooess  ia  asrvetf, 
the  court  has  Jurisdietloo,  althousb 
it  departs  before  the  libel  is  died, 
and  is  seised  on  ita  subsequent  return 
Into  the  district.  The  Quean  of  the 
Pacific  61  Fed.  213;  B^sey  v.  The 
William  Kallahan.  14  F.  Cas.  Mo. 
7.680. 

10.  Panama  R.  Ca  v.  Napier  Ship- 
ping Co.,  166  U.  S.  280,  17  SCt  ^fl. 
41  L.  ed.  1004;  The  Maggie  Hammond, 
9  WalL  (U.  S.)  435,  19  U  ed.  773; 
The  Bagle,  8  Wall.  (U.  8.)  15,  19  L. 
ed.  366;  Smith  v.  Condry,  1  How.  (D. 
S.)  28.  11  U  ed.  85;  Mason  v.  The 
Ship  Blalreau,  2  Cranch  (U.  S.)  !40. 

2  L.  ed.  266;  The  Eater,  190  Fed.  21«: 
The  August  Belmont.  163  Fed.  639 
(suit  by  American  seaman  for  wages 
against  foreign  vessel);  The  Alnwick, 
132  Fed.  117:  The  City  of  Carlisle, 
89  Fed.  807.  6  LRA  62;  The  Noddle- 
burn,  28  Fed.  855,  12  Sawy.  129  [aff 

3  P.  Cas.  No.  1,849,  3  Sawy.  230]; 
The  Avon,  2  F.  Caa.  No.  680,  a-own 
Adm.  170;  The  Bee.  3  P.  Caa.  No.  1,219, 
1  Ware  336;  The  Champion,  6  F.  Caa 
No.  2,683,  Brown  Adtn.  620;  The 
Barque  Havana,  11  P.  Cas.  No.  6.2:6, 
1  Sprague  402;  The  Sallor'a  Bride,  21 
F.  Cas.  No.  12,220,  Brown  Adm.  68; 
The  Mali  Ivo,  L.'  R.  2  A  &  R  356; 
The  Halley.  L.  R.  2  A.  &  a  3;  The 
Courier,  Lush.  641;  The  Diana,  Lush. 
539;  The  Grief swald,  Swab.  430;  The 
Ticonderoga,  Swab.  815.  See  also  The 
M.  Moxham,  1  P.  D.  43  Caff  1  P.  D. 
1071;  The  Two  Friends,  1  C.  Rob.  271. 

11.  The  Ester,  190  Fed.  216;  The 
Albani,  169  Fed.  220;  Neptune  Steam 
Nav.  Co.  V.  Sullivan  Tlniber  Ca,  37 
Fed.  159;  The  Noddlebum.  30  Fed. 
142;  The  Bee,  3  P.  Cas.  No.  1,219. 
1  Ware  886;  Muir  v.  The  Brig  Brlslc, 
17  P.  Cas.  No.  9,901,  4  Ben.  252:  One 
Hundred  and  Ninety-Pour  Shawls,  18 
P.  Cas.  No.  10,521,  Abb.  Adm.  317. 
See  also  Falrgrleve  v.  Marine  Ina  Ca, 
94  Fed.  «8<.  17  CC£k  ISO^tttLsame  ef 

Digitized  by  V^UUV IC 


y  41] 


ADMIRALTY 


[ICJ.]  im 


tbere,^'  yet  suefa  a  court  has  jnrisdietion  and  may 
lawfully  exercise  it,"  except  vbezi  treaty  provisionB 
preveat/*  and,  as  a  general  rale,  special  ground 
should  appear  to  induce  the  court  to  deny  its  aid 
to  a  foreign  suitor  when  the  controv^y  arisra  under 

feet,  but  holding  that  a  suit  by  a 
foreign  marine   Insurance  company 


the  common  law  of  nations,  and  the  court  has 
jurisdiction  over  the  ship  or  the  party  charged." 
Nevertheless  it  is  said  that  the  courts  are  inclined 
to  take  jurisdiction  oojy  when  it  is  necessary  -  to 
prevent  a  failure  of  justice,^"  the.  controlling  con- 


againat  a  vessel  within  the  Jurisdic- 
tion of  the  court,  based  on  a  right 
claimed  under  a  policy  of  Insurance 
issued  in  the  United  States,  Is  one 
of  which  the  court  Is  not  Justlfled  In 
declining  Jurisdiction). 

[a]  Wliere  foreigners  Iiave  a  aom- 
loUe  la  XbiM  cojufocy  the  admiralty 
court  ought  to  take  Jurisdiction  where 

Justice    requires  it.      The  Sailor's 
Irlde,  21  F.  Oas.  No.  12^20.  Brown 
Adm.  $8. 

[b]  Asslgamsnt  of  olatm  to  fdtiseii 
after  Jorlsuotlon  refused. — Where  a 
court  of  admiralty.  In  the  exercise  of 
Its  discretion,  has  refused  to  enter- 
tain Jurisdiction  of  a  suit  between 
foreigners  for  the  breach  of  a  con- 
tract of  carriage  made  in  Canada, 
and  no  part  of  which  was  to  be  per- 
formed within  the  United  States,  it 
appearing  that  the  controversy  could 
more  i»'operIy  be  determined  by  the 
oourts  of  Canada,  by  the  laws  of 
which  the  contract  was  governed,  It 
Is  not  required  to  entertain  a  second 
suit  on  the  same  cause  of  action  by 
an  assignee  of  the  former  libelant, 
who  is  a  citizen  and  resident  of  the 
district  where  the  suit  Is  brought, 
when  the  assignment  was  merely 
colorable  and  made  for  the  purpose 
of  enabling  the  suit  to  be  brought  In 
such  court.  Goldman  v.  Fumess,  101 
Fed.  467. 

IS.  Bemliard  v.  Creene,  3  P\  Caa. 
No.  1,349,  S  Sawy.  230;  One  Hundred 
and  Ninety-Four  Shawls,  18  F.  Cas. 
No.  10,521,  Abb.  Adm.  817;  Wetherbee 
V.  Schooner  Golden  State,  2  Hawaii 
78  (a  libel  for  a  penalty  for  breach 
of  charter  party). 

13.  The  Belgenland.  114  U.  S.  355.  6 
set  860,  29  L.  ed.  152;  p.  Newman, 
14  Wall  (U.  S.)  152,  20  L.  ed.  877; 
The  Maggie  Hammond,  9  Wall.  (U.  8.) 
486,  19  L.  ed,  772;  The  Belfast,  7  Wall. 
<U.  S.)  «24.  19  L.  ed.  266;  Commercial 
Transp.  Co.  v.  Bltshugh,  1  Black  (U. 
'8.)  6T4.>  17  Ll  ed.  107;  Taylor  v. 
CarryL  20  How.  (U.  S.)  588,  16  "U  ed. 
1028:  Mason  v.  The  Ship  Blaireau, 
a  Cnjioh  (IT.  S.)  240,  S  lb  ed.  266; 
Theater,  190  Fed.  216;  The  Koenlgin 
Lulse.  IH  Fed.  170;  The  Kaiser  WU- 
helm  Der  Orosse,  176  Fed.  215;  Gough 
T.  Bamburg  Amerl-kanleohe  Packet- 
fahrt  Aktiengesellschaft,  158  Fed. 
174;  The  Troop,  128  Fed.  866,  68  CCA 
684;  Poupplrt  v.  Elder  Dempster  Ship- 
ping Co.,  122  Fed.  ggSFaff  125  Fed. 
732,  60  CCA  600]:  F^lrgrleve  v. 
Marine  Ins.  Co.,  94  Fed.  687,  37  CCA 
190:  The  Lady  Fumess,  84  Fed.  679; 
Neptune  Bteam  Nav.  Co.  v.  Sullivan 
Timber  Co.,  37  Fed.  169;  Wilson  v. 
The  John  Rltson.  36  Fed.  663;  The 
Noddlebum,  28  Fed.  865,  12  Sawy. 
129;  Boult  V.  The  Ship  Naval  Reserve, 
6  Fed.  209.  6  Hughes  233;  The  Ada, 
1  F.  Cas.  No.  88,  2  Ware  408;  Backer 
V.  Klorkgeter,  4  F.  Cas.  No.  2,083, 
Abb.  Adm.  402:  The  Champion,  6  F. 
Cas.  No.  2,583,  Brown  Adm.  620; 
Davis  V.  Leslie,  7  F.  Cas.  No.  3,639, 
Abb.  Adm.  123;  The  Havana,  11  F. 
Cas.  No.  6,226,  1  Sprague  402;  The 
Jerusalem,  13  F.  Cas.  No.  7,298,  2 
GalL  191;  The  Brig  Napoleon,  17  F. 
Cas.    No.    10,015,    Olcott    208 :  The 


ship  In  torslgn  port).  Bse  also  The 
Neck,  138  Fed.  If4. 

In  the  case  of  The  JtAann  BYled- 
erieh,  1  W.  Rob.  86,  87,  Jurisdiction 
was  retained  where  a  Danish  ship 
was  sunk  by  a  Bremen  ship.  Dr. 
Lushlngton  said:  /"An  alien  friend 
Is  entitled  t<>  sue  tin  our  courts]  on 
the  same  footing  as  a  British  born 
subject,  and'  If  the  foreigner  .In  this 
case  had  been  resident  here,  and  the 
cause  of  action  had  originated  Infra 
corpus  comltatus,  no  oblection  could 
have  been  taken.  .  .  .  All  ques- 
tions of  collision  are  questions  com- 
munis Juris,  but  In  cases  of  mariners' 
wages  whoever  engages  voluntarily  to 
serve  on  board  a  foreign  ship,  neces- 
sarily undertakes  to  be  bound  by  the 
law  of  the  country  to  which  such 
ship  belongs,  and  the  legality  of  his 
claim  must  be  tried  b^  such  law.  One 
of  the  most  Important  distinctions, 
therefore,  respecting  cases  where  both 
parties  are  foreigners  Is,  whether  the 
case  be  communis  Juris  or  not.  ,  ,  . 
If  these  parties  must  wait  until  the 
vessel  that  has  done  the  injury  re- 
turned to  Its  own  country,  their 
remedv  might  be  altogether  lost,  for 
she  miKht  never  return  at  all;  and  if 
she  did  return,  there  Is  no  part  of 
the  world  so  distant  to  which  they 
might  not  be  sent  for  their  redress." 

14.  Ross  V.  Mclntyre,  140  U.  S. 
453,  11  set  897,  85  L.  ed.  681;  p. 
Newman,  14  WalL  (U.  S.)  162,  20  L..  ed. 
877:  The  Eater,  190  Fed.  216;  The 
Kaiser  Wllhelm  Der  Orosse,  176  Fed. 
216;  The  AlbanI,  169  Fed.  220;  The 
Bound  Brook.  146  Fed.  160;  The  Wel- 
haven,  66  Fed.  80;  The  Marie,  49  Fed. 
286;  The  Burchard,  42  Fed.  608;  The 
Salomonl,  29  Fed.  634;  The  Blwln 
Kreplln,  8  F.  Cas.  No.  4,426,  9  Blatchf. 
438;  Kendept  v.  The  Theodore  Korner, 
14  F.  Cas.  No.  7,698. 

[a]  TTMtr  as  law  of  lud.— Where 
treaty  stipulations  exist  with  regard 
to  the  right  of  the  consul  of  a  foreign 
country  to  adjudge  controversies  anls- 
Ing  between  the  master  and  orew  of 
ships  of  such  country  or  other  mat- 
ters  occurring  on  the  shlp^  such  stipu- 
lations are  toe  law  of  the  land  and 
must  be  faithfully  and  fairly  ob- 
served.   The  Ester.  190  Fed.  216. 

[b]  Class  must  oome  wltUa  tsrma 
of  treaty.. — The  Belgenland,  114  U. 
8.  356,  6  set  860.  29  L.  ed.  152;  The 
Baker,  157  Fed.  486.  Thus  a  treaty 
giving  the  consular  department  sole 
cosmlsance  of  disputes  and  differences 
between  the  captains,  officers,  and 
crews  of  vessels  of  their  nation  will 
not  prevent  the  admiralty  court  en- 
tertaining Jurisdiction  of  a  libel 
against  the  vessel  for  damages,  alleg- 
ing negUffence  on  the  part,  of  the 
owners,  agents,  servants,  and  crew 
of  the  vessel.    The  Baker,  supra. 

[c]  Vnder  Oonsnlav  Convention  be- 
tween ths  empire  of  O-srawKr  and 
the  United  States  art  13,  proclaimed 
June  1,  1872  (17  U.  3.  St.  at  L.  928), 
which  provides  that  "consuls  general, 
consuls,  vice  consuls,  or  consular 
agents  shall  have  exclusive  charge 
of  the  Internal  order  of  the  mer- 
chant vessels  of  their  nation,  and 
shall  have  the  exclusive  power  to 
take  cognisance  of  and  to  determine 


Steamship  Russia,  21  F.  Cas.  No.  I  differences  of  every  kind  which  may 
12,168,  8  Ben.  471;  The  Sailor's  Bride, -  -  - 

21  F.  Cas.  No.  12,220,  Brown  Adm. 
68;  Thomassen  v.  Whltwell,  23  F. 
Cas.  No.  18,928,  9  Ben.  118;  Warren 
V.  Bark  Benjamin  Rush,  2  Hawaii  478; 
Williams  v.  Lawrence,  1  Hawaii  580; 
The  Charkleh.  L.  R.  4  A  A  B.  120;  The 
Mali  Ivo,  L.  R  2  A.  A  E.  866;  The 
Bvangellstria,  t  P.  D.  241;  The  Orlefs- 
wald.  Swab.  480;  The  Golabchlck,  1 
W  Rob.  148;  Coorty  v.  The  Steamship 
George  L.  Colwell,  6  Can.  E:xch.  196 
<sui»pUes  by  foreigners  to  foreign 


arise,  either  at  sea  or  In  port,  be- 
tween the  captains,  officers,  and  crews, 
and  specially  in  reference  to  wages 
and  the  exeeuUon  of  mutual  con- 
tracts," a  court  of  admiralty  of  the 
United  States  is  without  Jurisdiction 
of  a  suit  between  an  alien  seaman 
and  a  German  vessel  arising  out  of 
his  contract  of  employment.  The 
Koenigin  Luise,  184  Fed.  170.  The 
provisions  of  Const,  art  3  S  2,  that 
the  Judicial  power  shall  extend 
.   .   .   to  all  cases  of  admiralty  and 


maritime  Jurlsdlotlon"  Is  not  to  be 
BO  construed  as  to  annul  the  pro- 
visions of  a  treaty  giving  consular 
representatives  of  anotlier  nation  Ju- 
risdiction over  controversies  between 
officers  and  seamen  of  vessels  of  such 
nation,  the  word  "all"  In  such  pro- 
vision being  used  for  the  purpose  of 
excluding  Jurisdiction  of  the  states 
over  admiralty  and  maritime  causes. 
The  Koenigin  Luise,  supra. 

[d]  Faunre  to  appoint  oonsnlar 
onoers. — Where  a  foreign  country  has 
failed  to  appoint  the  necessary  con- 
sular officers  under  a  treaty,  the  ad- 
miralty court  is  not  debarred  from 
exercising  its  authority  In  a  case 
within  the  terms  of  such  treaty.  Tho 
Amalla,  8  Fed.  662. 

[e]  Baraepttom  to  ralei  barbsrovn 
and  malloions  assault  upon  seaman. — 
Where  the  master  of  an  Italian  vessel 
in  one  of  the  ports  of  the  United 
States  Is  guilty  of  barbarous  and 
malicious  assault  upon  a  seaman  on 
such  vessel,  the  federal  court  of  such, 
port  may  take  Jurisdiction,  although 
a  treaty  between  the  United  States 
and  Italy  provides  that  "Consuls  gen- 
eral, consuls,  vice-consuls,  and  consu- 
lar agents  shall  have  exclusive  charge 
.  .  .  and  shall  alone  take  cog- 
nizance of  questions,  of  whatever 
kind,  that  may  arise,  both  at  sea  and 
In  port,  between  the  captain,  officers^ 
and  seamen."  The  Salomonl,  29  Fed. 
634,  635. 

15.  Panama  R.  Co.  v.  Napier  Ship- 
ping Co.,  166  U.  S.  280,  17  SCt  B7l 
41  L.  ed.  1004;  The  Belgenland,  114 
U.  S.  365,  5  SCt  860,  29  L.  ed.  162; 
The  Topsy,  44  Fed.  631;  Chubb  v. 
Hambuig-Amertcan  Packet  Co-.  89 
Fed.  481;  Boult  v.  Ths  Ship  Naval 
Reserve,  6  Fed.  209,  6  Hughes  288; 
The  Bark  Jupiter,  14  F.  Can.  No. 
7,686,  1  Ben.  636;  One  Hundred  and 
Ninety-Four  Bhawl&  18  F.  Gas.  No;. 
10,621.  Abb.  Adm.  llT;  The  Steam- 
ship Russia.  81  F.  Cas.  No.  1^168,  t 
Ben.  471:  St.  Clair  Nav.  Co.  v.  T^e 
Ship  D.  C.  Whitney,  10  Can.  Bxch.  1; 
Coorty  V.  The  Steamship  George  L. 
Co1wAL_6  Can.  Bxch.  196. 

[a]  Dslar  In  vsqasstlBg  the  eonrt 
to  dsoUa*  jozlsdlotioa  on  the  ground 
that  the  parties  to  the  suit  are  for- 
eigners, when  during  the  period  of 
the  delay  flie  position  of  the  parties 
has  changed  in  any  material  degree, 
and  especially  by  action  taken  in 
court  without  objection,  may  afford 
a  special  reason,  if  any  Is  needed,  for 
declining  the  application.  Thomas- 
sen  V.  VVliltwell.  23  F.  Cas.  No.  13,928, 
9  Ben.  113. 

16.  The  Fster,  190  Fed.  216;  The 
Albanl.  169  Fed.  220;  Bemhard  v. 
Creene,  8  F.  Cas.  No.  1,249,  3  Sawy. 
230;  Bucker  v.  Klorkgeter,  4  F.  Cao. 
No.  2,083,  Abb.  Adm,  402;  Davis  v, 
Leslie,  7  F.  Cas.  No.  3,639,  Abb.  Adm. 
128;  The  Brig  Napoleon,  17  F.  Caa. 
No.  10,016.  oTcott  208. 

[a]  Olwlm  tn  nature  of  penalty. — 
A  court  of  admiralty  of  the  United 
States  will  not  take  jurisdiction  of  a 
claim,  under  {  199  of  the  British  Mer- 
chants Shipping  Act  of  1894,  for  short 
allowance  and  bad  provisions,  made 
by  a  British  seaman  against  a  for- 
eign ship  and  arising  in  foreign 
waters.  The  Gloria'  de  I^arrlnaga, 
196  Fed.  690,  691  (where  the  court 
said:  "Any  recovery  for  short  al- 
lowance or  bad  provisions  is  of  tho 
nature  of  a  penalty,  and  Is  awarded 
by  way  of  punishment  for  wrtmg.  No 
Instance  is  shown  of  courts  of  ad- 
miralty having  accepted  jurisdiction 
of  claims  such  as  this,  arising  on  for- 
eign vessels.  In  foreign  places,  and 
presented  by  foreigners.  There  are 
very  obvious  reasons  why  litigation 
of  this  sort  should  not  be  encouraged 
or  accepted,  and,  con^^H^^^^ 
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Bideration  being  vhether  the  ri^ts  of  the  parties 
would  be  best  promoted  by  retaming  the  cause 
or  by  remitting  it ,  to  a  foreign  tribunal." 

[li  42]  b.  Foreigners  of.  Different  OovemmentB. 
Where  the  suit  is  between  foreigners  of  different 
governments,  who  therefore  have  no  common 
forum,  the  jurisdiction  should  not  be  de- 
clined.'^ 

[$43]   c.  Effect  of  Oonsnlir  Protest  or  Oonseiit. 

The  approval  of  a  consid  is  not  absolute^  necessary 
to  the  maintaining  of  a  suit  by  a  foreign  seaman," 
Nor,  in  the  absence  of  treaty  stipulations,**  is  a 
protest  by  a  foreign  consul  against  the  assumption 
of  jurisdiction  by  the  court  an  insuperable  bar.** 
But  due  consideration  should  be  given  to  his  wishes, 
and  his  protest,  if  reasonable,  may  be  good  ground 
for  declining  jurisdiction;**  and  in  some  cases  ad- 
miralty has  (declined  to  proceed  without  the  con- 
sent of  the  consul  of  the  country  to  which  the  ship 
belongs." 

Where  the  differences  of  the  parties  have  been 
adjusted  by  the  consuls  of  their  respective  coun- 

vtslQD  made  by  section  198  of  the  act 
for  rectifying  complaints  of  this 
nature,  no  consideration  even  of 
charity  moves  the  court  to  accept 
jurisdiction").  ,  „„ 

17.  The  Troop.  128  Fed.  856,  «S 
.CCA  584  [art  118  Fcii.  769]:  The 
SiroO.  <9  Fed.  651:  Miiir  v.  Brlak, 
ITF.  Cas.  No.'»,901.  4  Hen.  252;  One 
Hundred  and  Ninety-Four  Shawls,  18 
T.  Cae.  No.  10^21.  Ahb.  Adm.  817; 
Tli«  Stwmataip  RUBsia,  21  P.  Cas.  No. 
lt,lM,T^  Ben.  471;  The  Martin  of 
Norfolk,  4  a  Bob.  298.  See  also  Palr- 
KTleve  V.  U^ne  Ins.  Co..  94  Fed.  686, 
37  CCA  190;  The  Utdy  Fumess,  84 
Fed.  679.  ,  ,  _ 

lOM  of  tMUmoBTr-JTurladictlon  of  a 
Bult  between  American  cltlsens  for 
wages  was  entertained  whwe  It  was 
for  the  common  benefit  and  conven- 
ience and  where  a  remission  to  the 
domestic  forum  wopld  have  been  at- 
tended with  great  delay  and  probable 
losaNjf  material  testimony.  Warren 
V.  Bark  Benjamin  Rush,  2  Hawaii  468. 

18.  The  Belgenland,  114  U.  S.  355, 
6  set  860,  29  L.  ed.  152;  Taylor  v. 
Carryl,  20  How.  (U.  S.)  588,  15  I* 
ed.  1028:  Fairgrleve  v.  Marine  Ins. 
Co.,  94  Fed.  686,  87  CCA  190;  The 
Lady  Furness.  84  Fed.  67^;  The  City 
of  Carlisle,  89  Fed.  807.  5  LRA  52; 
The  Noddlebum,  28  Fed.  855,  12  Sawy. 
129;  Bernhard  v.  Creene,  3  F.  Cas. 
No.  1,349,  I  Sawy.  230;  Thomaasen  v. 
Whltwell,  28  F.  Cas.  No.  18.928,  9 
Ben.  113;  Vlelra  v.  Sowle.  2  Hawaii 
846;  Enoa  v.  Sowle,  2  Hawaii  332. 

[a]  Dootrlne  stated  sad  ajmlled. — 
In  The  Troop,  118  Fed.  769.  772  [aff 
128  Fed.  856,  63  CCA  584],  the  court 
stated  and  applied  the  doctrine  thus: 
"They  [courts  of  admiralty]  leave 
controversies  between  the  owners  or 
masters  and  crews  of  foreign  ships 
to  be  settled  by  the  courts  of  the 
country  to  which  each  vessel  belongra, 
when  they  arise  upon  a  return  voy- 
age to  that  country,  and  in  all  cases 
when  practicable  to-do  so  without 
denying  to  a  party  who  has  been 
wronged  the  only  opportunity  which 
he  may  have  to  obtain  redress."  But 
where  the  seaman,  a  German,  would 
have  to  go  to  Elngland,  where  he 
would  not  be  able  to  establish  his 
rights  unless  be  found  the  vessel  and 
his  witnesses  there.  It  would  be  a 
dental  of  Justice  to  disclaim  Jurlsdlc- 

Bucker  v.  Klorkgeter,  4  F.  Cas. 
No.  2,083,  Abb.  Adm.  402. 

a&   See  supra  S  41-  _   

31.  The  Belgenland,  114  U.  8.  SB5, 
5  set  860,  2»  L.  ed.  162;  Elder  Demp- 
ster Shipping  Co.  v.  Pouppirt.  125 
732,  60  CCA  500;  The  Kentlgern,  99 
Fed.  44S;  The  Lady  Furness,  84  Ted. 
679;  The  Topsy,  44  Fed.  631;  Bucker 


tries,*^  or  if  a  consul,  upon  the  submission  of  a 
claim,  has  made  an  award,^  the  court,  altbon^  not 
'compelled  to  decline  jurisdiction^  will  do  so  unless 
the  consul's  ^ard  is  cleaiiy  wrong. 

Juiadlctitm  MMnmed  at  consnl's  leanest.  An  ad- 
miralty court  will  take  jurisdiction  where  a  foreign 
consul  requests  it  to  do  so,^  or  certifies  his  appro- 
bation and  assent.*^ 

i%  44]  d.  Applicatioii  to  Particnlnr  Suits— (1) 
Torts— (a)  In  OenwaL  Courts  of  admiralty  may, 
in  their  discretion,  take  jurisdiction  of  eases  of 
tort  oocnrring  on  the  high  seas  between  subjects  or 
citisens  of  foreign  states,*^  at  least  in  the  absence  of 
a  protest  from  a  foreign  consul.**  If  they  decline  to 
exercise  such  jurisdiction,  it  is  not  for  a  want  of 
authority  to  do  so,  but  because  they  deem  sncb 
course  expedient  under  the  circumstances  of  the 
particular  case.'*' 

46]  (b)  Collisions.  The  admiralty  courts  of 
the  United  States  have  jurisdiction  of  collisions 
occurring  on  the  high  seas  between  foreign  vessels." 

[$46]    (2)  Olaims  for  Wages.  In  the  absence  of 


V.  Klorkgeter,  4  F.  Cas.  No.  2,083. 
Abb.  Adm.  402;  Davis  v.  I^eslle,  7  F. 
Cas.  No.  3,639,  Abb.  Adm.  123;  The 
Bark  Lilian  M.  Vlgua,  IB  F.  Cas.  No. 
8,346.  10  Ben.  385;  Orr  v.  The  Achsah,^ 
18  F.  Cas.  No.  10,586;  Warren  v.  Bark 
Benjamin  Rush,  2  Hawaii  468,  478; 
Vlelra  v.  Sowle,  2  Hawaii  846:  Bnos 
V.  Sowle,  2  Hawaii  382;  The  Nina,  L. 
R.  2  A.  &  E.  44  [aft  L.  R.  2  P.  C.  88]; 
The  Leon  XIIL,  8  P.  D.  121;  The  Oc- 
tavle.  Brown  A  L.  216;  The  Mllford, 
4  Jur.  N.  S.  417;  The  Hersogin  Marie, 
Lush.  292;  The  Golubchick,  1  W.  Rob. 
148  Idlst  The  Madonna  lyidra,  1  Dods. 
37;  The  Courtney,  Edw.  Adm.  239; 
The  Wllhelm  Frederick,  1  Hagg.  Adm. 
138  (in  all  three  of  which  the  ques- 
tion was  only  incidentally  raised)!; 
The  Oberburgomelster  von  Winter,  18 
Wkly.  Rep.  443;  The  Monark.  Cook 
Vice-Adm.  (L.  C)  841;  The  Bridge- 
water,  Cook  Vlce-Adm.  (L.  C.)  257. 

[al  Vor  •xamvw  where  the  voyage 
is  ended,  or  the  seamen  have  been 
dismissed,  or  treated  with  great 
cruelty,  a  court  of  admiralty  win  en- 
tertain Jurisdiction,  even  amilnst  the 
protest  of  the  consul.  The  Bster,  190 
Fed.  216;  Elder  Dempster  Shipping 
Co.  V.  Pouppirt,  125  Fed.  732,  60  CCA 
500;  The  Kentlgern,  99  Fed.  443;  Orr 
V.  The  Achsah,  18  F.  Cas.  No.  10,586. 

29.  The  Ester,  190  Fed.  216;  The 
Walter  D.  Wallet,  66  Fed.  1011;  The 
Montapedla,  14  Fed.  427;  The  Carolina, 
14  Fed.  424;  The  Becherdass  Am- 
baldasB,  3  F.  Cas.  No.  1,203.  1  Lowell 
569:  Hay  v.  The  Bloomer.  11  P.  Cas. 
No.  6,255;  Hayes  v.  The  J.  L.  Wlck- 
wlre,  11  F.  Cas.  No.  6,262,  7  Phlla. 
(Pa.)  594;  Jelly  v.  Tiddeman,  13  P. 
Cas.  No.  7,256a;  One  Hundred  and 
Ninety-Four  Shawls,  18  F.  Cas.  No. 
10,521.  Abb.  Adm.  317,  6  NYLegObs 
369;  Saunders  v.  The  Victoria;  21  P. 
Cas.  No.  12,377:  The  Nina,  L.  R.  2  A.  & 
E.  44  [aff  L.  R.  2  P.  C.  38];.  The  Leon 
XIII.,  8  P.  D.  121;  The  Herzogln  Marie, 
Lush.  292. 

[a]  Kotiee  Of  til*  snlt  (1)  must  In 
England  be  given  to  the  consul.  The 
Nina,  L.  R.  2  A.  &  B.  44  [afl  L.  R.  2 
P.  C.  38]:  The  Mllford.  4  Jur.  N.  S. 
417;  The  Herzogln  Marie,  Lush.  292; 
The  Golubchick,  1  W.  Rob.  143.  (2) 
This  Is  also  the  rule  in  actions  for 
seamen's  wages  in  the  county  courts. 
County  Court  Rules  (1908-1906)  Ord. 
39  r  8.  (3)  In  the  United  States  ad- 
miralty courts  circumstances  may 
render  notice  to  the  consul  desirable. 
The  Infanta,  13  P.  Cas.  No.  7,030,  Abb. 
Adm.  263. 

S3.  Elder  Dempster  Shipping  Co.  v. 
Pouppirt,  126  Fed.  732,  60  CCA  SOO; 
The  Walter  D.  Wallet  66  Fed.  1011; 
The  Becherdass  Ambaidass,  8  F.  Cas. 
No.  1,203,  1  ^well  669;  Hay  v.  The 
Bloomer,  11  F.  Cas.  No.  6,255:  Hayes 
T.  The  Bardue  J.  I*.  Wlckwlre,  11  F. 


Cas.  No.  6,262,  7  Phlla.  <Pa.)  594;  The 
Infanta,  13  F.  C:aa  No.  7.030,  Abb. 
Adm.  263;  Jelly  v.  Tlddeman,  13  F. 
Cas.  No.  7J6<a;  Reynolds  v.  The 
Simoon,  20  F.  Cas.  No.  11,783:  Saun- 
ders V.  The  ^otorla,  XI  F.  Cas.  No. 
12,377. 

[a]    PaUar*  of  ooasnl  to  Intsrfer*. 

— ^Where  a  British  vessel  was  libeled 
for  seamen's  wages  at  a  port  where 
there  was  no  Brltl^  consul  and  the 
nearest  British  consul  had  declined 
to  Interfere,  two  of  the  libelants  Iwing 
American  citizens  and  all  but  three 
of  the  crew  .not  being  lawfully  bound 
by  any  contract  of  shipment,  the  court 
had  Jurisdiction  of  the  case.  The 
Karoo,  49  Fed.  661. 

34.  Camlile  v.  Couch,  40  Fed.  176. 
S5.    Townsend  v.  The  MIna,  24  F. 

Cas.  No.  14,121,  6  Phila.  (Pa.)  482. 

36.  The  Slrlus,  47  Fed.  82S. 

37.  Reynolds  v.  The  Simoon,  20  F. 
Caa  No.  11,783. 

SS.  Panama  R.  Co.  v.  Napier  Shlp- 
pinc  Co..  166  IT.  S.  iSO,  iT^SCt  zii. 
41  L.  ed.  1004;  The  Kaiser  Wllhelm 
Der  Crosse,  175  Fed.  215;  The  Troop. 
128  Fed  856,  63  CCA  584  [aff  118  Fed. 
769];  Elder  Dempster  Shipping  Co.  v. 
Pouppirt,  125  Fed.  782,  60  CCA  500; 
Camille  v.  Couch,  40  Fed.  176;  The 
City-  of  Carlisle,  89  Fed.  807,  B  LRA 
52;  The  Noddlebum,  30  Fed.  142; 
Bernhard  v.  Creene,  S  F.  Cas.  No. 
1,349,  3  Sawy.  230. 

[a]  Tort  eommltted  la  forslffii 
port, — The  court  will  Investigate  the 
conduct  of  the  master  of  a  British 
vessel  In  procuring  the  intervention 
of  a  British  consul  In  a  foreign  port, 
by  which  a  seaman  was  Imprisoned. 
Patch  V.  Marshall,  18  F.  Cas.  No. 
10,793.  1  Curt.  452. 

35.  Panama  R.  Co.  v.  Napier  Ship- 
ping Co..  166  U.  S.  280,  17  SCt  57^. 
41  L.  ed.  1004. 

30.  Elder  Dempster  Shipping  Co. 
V.  Pouppirt,  125  Fed.  732,  60  CCA  500. 

31.  The  Belgenland,  114  U.  S.  355, 
5  SCt  860,  29  L.  ed.  152  [afl  9  Fed. 
576];  The  Kaiser  Wllhelm  Der  Qrosse, 
175  Fed.  215;  Chubb  v.  Hamburg- 
American  Packet  Co.,  39  Fed.  431 : 
Jensen  v.  The  Belgenland,  5  Fed.  86 
[aff  9  Ped.  126];  The  Propeller  East. 

8  P.  Cas.  No.  4.251,  9  Ben.  76:  The 
Bark  Jupiter,  14  P.  Cas.  No.  7.585,  1 
Ben.  536:  The  Steamship  Russia,  21 
F.  Cas.  No.  12,168,  3  Ben.  471:  Thomas- 
sen  V.  Whltwell,  23  F.  Cas.  No.  13.928, 

9  Ben.  113:  The  Courier,  Lush.  541. 
[a]    OtToVDUrtanoM  IWia  to  show 

no  ffroTUds  for  dsByfaff  jwlaAiotloa. 
— LTbeiant,  an  American  citlsen,  sued 
as  assignee  of  the  owners  of  the 
British  ship  A  for  damages  caused 
by  a  collision  In  the  E^igllsti  channel 
between  the  A  and  the  German 
steamer  B.  The  B  had  never  been  in 
the  United  States,  none  af  her  wit- 
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a  treaty  stipnlating  for  the  settlement  of  saeli  oases 
before  ooniralar  omcers,"  or  stipulation  in  the  con- 
tract agaizut  its  enforcemttit  in  a  foreign  jnrisdic- 
tioni''  courts  of  admiralty  may,  in  their  discretion^ 
entertain  suits  by  foreign  seamen  i^ainst  foreign 
vessels  to  recover  their  wages,**  but  they  will  usually 
decline  to  do  so  unless  a  refusal  to  act  would  amount 
to  a  denial  of  justice."  Su^  a  suit^wiU  generally 
be  entertained  by  the  courts  of  admiral^  where 
the  seaman  is  diseha^d,  or  the  voyage  u  ended, 
broken  up^  or  abandoned  in  the  Unued  States,  or 


where  there  are  circumstances  of  eruelty  or  hard- 
ship,'' or  when  the  vessel  is  in  custody  of  the 
_  marshal  on  a  claim  made  by  sdme  other  areditor."^ 
'  And  when  the  eonrt,  in  the  exercise  of  its  discre- 
tion, has  taken  jurisdiction  over  a  fore^fn  vessel 
sued  for  seamen's  wages,  and  seized  and  sold  her 
under  its  process,  it  eaimot  refuse  to  distribute  the 
proceeds  accordii^  to  the  rights  of  the  claimants.'* 
47]    (S)  Ouliiifl  for  SidTage.  Admiralty  may 
take  jurisdiction  of  a  claim  for  salvage  when  the 
salvors  and  daimants  are  all  foreigners,"  but  the 


nesses  were  there,  and  her  owner 
asked  the  court  to  decline  to  enter- 
tain Jurisdiction  of  the  action.  The 
Owner  of  the  German  steamer  had 
been  requested,  and  refused,  to  ap- 
pear In  an  action  Instituted  against 
him  In  a  British  court.  It  was  held, 
assumlna,  but  not  deciding,  that  It 
Is  competent  for  a  court  of  admiralty. 
In  its  discretion,  to  decline  to  enter- 
tain Jurisdiction  of  a  cause  of  col- 
lision on  the  high  seas  where  all  the 
parties  are  foreigners,  that  this  case 
presented  no  grounds  on  which  the 
court  should  so  decline  Jurisdiction. 
Chubb  V.  Hamburg-American  Packet 
Co.,  39  Fed.  4S1.  ^  .  ^ 

Za.  The  Marie,  49  Fed.  286:  The 
Amalla,  3  Fed.  852;  -Hie  Mwine  Krep- 
lin.  8  P.  Caa.  No.  4,426,  9  Blatchf.  488: 
The  Kendept  v.  The  Theodore  Korner, 
14  P  Cas.  No.  7,6&3.  And  see  The 
Palls  of  Keltle,  114  Fed.  857;  The 
Burchard,  42  Fed.  608.  ,   

[al  tS  thsre  U  no  ooBBOter  omoar 
witiUa  the  Jorladlotloii  and  the  case 
is  one  of  peculiar  hardship,  the  court 
may  entertain  the  suit  notwithstand- 
ing treaty  stipulations.  The  Amalla, 
3  Fed.  652. 

lb]  Zf  tiM  parties  demanding  r«- 
liat,  or  some  of  them,  are  otUxems  of 
tlie  imitsd  States,  the  court  must  of 
necessity  take  jurisdiction  as  to  those 
who  are  American  citizens,  and  will, 
IncidenUHy,  hear  and  determine  the 
Tlehtfl  of  their  collbelants.  The  Falls 
of  Keltle,  114  Fed.  857.    And  see  infra 

'  33)  Aertsen  v.  Ship  Aurora,  1  F. 
Cas.  No.  95.  Bee  161;  Armstrongv. 
The  Rydeadale.  1  F.  Cas.  No.  547;^e 
Infanta,  13  F.  Cas.  No.  7,030  Abb. 
Adm.  263;  The  Pawashick,  19  F.  Cas. 
No.  10,861.  2  Lowell  142. 

[a]  Buoh  stipulation  may  bs  dis- 
zMud*!  when  the  intezwts  of  Jus- 
tlo*  n««ix*  it,  (1)  as,  where  a  voyage 
la  broken  up  by  some  other  cause  than 
the  wreck  of  the  vessel,  or  where  the 
seaman  is  discharged,  or  becomes  en- 
titled to  discharge  by  reason  of  Im- 
proper treatment  (The  Infanta.  13  F. 
Cai.  No.  7.030,  Abb.  Adm.  268);  (2) 
where  the  crew  are  released  from  ob- 
ligation to  sail  with  the  vessel  by 
reason  of  her  unseaworthiness  (Buck- 
«r  V.  Klorkgeter,  4  P.  Cas.  No.  2.088. 
Abb.  Adm.  402;  The  Infanta,  supra); 
or  (8)  because  of  Improper  treatment 
of  seamen  (Buoker  v.  Klorkgeter, 
flupra.);  (4)  but  It  seems  that  a  devia- 
tion from  the  voyage  for  which  the 
seaman  shipped  Is  not  ground  for  en- 
tertaining iurisdlction  of  a  claim  for 
wages  where  the  parties  have  stipu- 
lated to  sue  in  thefr  own  country  only 
(Bncker  v.  Klorkgeter,  anpra;  The 
Xnfantfl^supra).    .         ^    ^.  * 

[hi  Vha  Bzltiah  Vwohant^  Act 
(18S4)  8  IM,  providing  that  no  sea- 
man who  is  engaged  for  a  voyage 
which  Is  to  terminate  In  the  XTnlteu 
Kingdom  shall  be  entitled  to  sue  in 
any  court  abroad,  does  not  preclude 
the  courts  of  this  country  from  taking 
Jurisdiction  of  a  libel  to  recover 
wages,  where  it  appeared  that  the  sea- 
man did  not  belong  lA  Nova  Scotia, 
where  the  vessel  was  owned,  and  tt 
was  uncertain,  when  the  libel  was 
filed,  for  what  port  the  vessel  would 
sail,  and  when  the  cause  was  heard 
the  vessel  had  flnlshe'd  her  voyage, 
and  It  was  uncertain  where  she  was. 
The  Bark  Lilian  M.  Vigiis,  15  F.  Cas. 
No.  8,846,  10  Ben.  886. 


84.  The  August  Belmont,  158  Fed. 
639;  The  Lady  Fumeas,  84  Fed.  678; 
The  Slrlus,  47  Fed.  825;  The  Topsy, 
44  Fed.  681;  Wilson  v.  The  John  Rlt- 
son,  85  Fed.  663;  The  Noddlebum,  28 
Fed.  865,  12  Sawy.  129;  The  Adolph, 

7  Fed.  601 ;  The  Amalla,  8  Fed.  6B2 ; 
Covert  V.  The  British  Brig  Wexford, 

8  Fed.  677-  The  Ada,  1  P.  Cas.  No.  88, 
2  Ware  408;  Armstrong  v.  The  Rydes- 
dale,  1  P.  Cas.  No.  547;  Ellison  v.  The 
Ship  Bellona,  8  P.  Cas.  No.  4,407.  Bee 
112;  The  Oaselle,  10  F.  Cas.  No.  6,289, 
1  Sprague  378:  Qonsales  v.  Minor,  10 
P.  Cas.  No.  5,680.  2  Wall.  Jr.  348:  The 
Pawashick,  19  F.  Cas.  No.  10,861.  t 
Lowell  142;  The  Maria  Theresa,  1 
Dods.  808;  The  Frsderlck,  1  Dods.  266; 
The  Trow  Hlna,  1  Dods.  234;  The 
Wllhelm  Frederick,  I  Bagg.  Adm.  188; 
The  Golubchick.  1  W.  Rob.  143. 

[a]  Hatter  of  comity. — Admiralty 
jurisdiction  In  suits  by  foreign  sea- 
men for  wages  is  exercised  as  matter 
of  comity.  GonEales  v.  Minor,  10  P. 
Cas.  No.  5.530,  2  Wall.  Jr.  348. 

36.  The  Heathcralg.  108  Fed.  419; 
The  New  City,  47  Fed.  328;  The  Mon- 
tapedia,  14  Fed.  427;  Bucker  v.  Klork- 
geter. 4  P.  Cas.  No.  2,083,  Abb.  Adm. 
40,2;  Davis  v.  Leslie.  7  F.  Cas.  No. 
3,839,  Abb.  Adm.  123;  Graham  v.  Hos- 
kins,  10  P.  Cas.  No.  5,669|  Olcott  224; 
The  Brig  Napoleon,  17  F.  Cas.  No. 
10,015,  Olcott  208;  Thomson  v.  Ship 
Nanny,  23  F.  Cas.  No.  13,984,  Bee  217; 
Wlllendson  v.  POrsOket,  29  F.  Cas.  No. 
17,682,  1  Pet.  Adm.  197. 

[a]  In  the  absence  of  omelty  or 
great  hardahlpi  the  admiralty  courts 
of  the  United  States  oannot  be  re- 
quired or  allow  themselves  to  enter- 
tain Jurlsdlctloo  of  a  case  where  sub- 
jects of  a  foreign  government  Invoke 
their  assistance  arainst  a  merchant 
vessel  of  a  foreign  government.  The 
Montapedl^  14  Fed.  427;  The  Caro- 
lina. 14  Fed.  424.  See  also  Graham  v. 
Hosklns,  10  P.  Cas.  No.  5,669,  Olcott 
284  (to  the  effect  that  courts  of  a 
foreign  power  will  take  cognisance  of 
the  claims  of  seamen  for  their  wages 
only  In  cases  of  flagrant  wrong  or 
suffering  on  their  part,  but  not  upon 
an  alleged  breach  of  contract,  much 
less  to  decide  upon  a  quantum 
meruit). 

[b]  An  offer  of  passage  lioin*  wilt 
prevent  a  foreign  seaman  who  has 
shipped  to  this  country  from  suing 
for  wages  here,  where  the  master  has 
given  security  for  his  return.  The 
Paciflc,  18  P.  Cas.  No.  10.644.  Blatchf. 
ft  H.  187.  See  also  Wlllendson  v. 
FOrsOket.  29  F.  Cas.  No.  17,682,  l^et 
Adm.  197  (where  a  master,  having 
denied  a  discharge  and  charged  a  de- 
sertion, offered  to  return  the  seaman 
to  his  own  country  and  to  give  him  a 
certlflcate  of  forgiveness  of  past  of- 
fenses, and  admiralty  refused  to  take 
jurisdiction  and  dismissed  the  suit), 

86.  The  Ester.  190  Fed.  216;  Elder 
Dempster  Shipping  Co.  v.  Pouppirt, 
125  Fed.  732,  60 , CCA  600;  The  Kenti- 
gern,  99  Fed.  443;  The  Karoo.  49  Fed. 
651;  The  Sirius.  47  Fed.  825;  The 
Topsy.  44  Fed,  631;  The  Noddleburn, 
28  Fed.  855.  12  Sawy.  129;  The  Adolph. 
7  Fed.  501;  Covert  v.  The  British  Brig 
Wexford,  3  Fed.  577;  Armstrong  v. 
The  Rydeadale,  1  F.  Cas.  No.  647; 
Butdcer  v.  Klorkgeter,  4  F.  Cas.  No. 
2,088,  Abb.  Adm.  402;  Burckle  v.  The 
Tapperheten.  4  F.  Cas.  No.  2,141; 
Cochran  v.  McXiean.  6  F.  Cas.  No. 
2,927a:  tiavls  v.. Leslie,  T  T,  Cas.  No. 


8.689,  Abb.  Adm.  128;  Goniales  v. 
Minor.  10  P.  Cas.  No.  6,630,  2  Walt. 
Jr.  348;  Graham  v.  Hosklns,  10  P. 
Caa.  No.  6,669.  Olcott  224;  T%e  Her- 
mlne,  12  F.  Cas.  No.  6,409,  3  Sawy. 
80;  The  Hotspur,  12  F.  Cas.  No.  6.720, 
8  Sawy.  194;  The  Infanta.  13  F.  Cas. 
No.  7,080.  Abb.  Adm.  263:  The  Jem- 
salem.  13  P.  Cas.  No.  7.293.  2  Gall. 
191;  The  Bark  Lilian  M.  VIgus,  IB  P. 
Cas.  No.  8,346,  10  Ben.  885-  Lynch  v. 
Crowder,  15  F.  Cas.  No.  8.637:  Th« 
Brig  Napoleon,  17  F.  Cas.  No.  10,015, 
Olcott  268;  Orr  v.  The  Achaah,  18  F. 
Cas.  No.  10,686;  Patoh  v.  Marshall.  18 
P.  Cas.  Na  10,788,  1  Curt.  462:  The 
Pawashick,  19  F.  Cas.  No.  10,861.  t 
Ix>well  142:  Thompson  v.  The  Catna- 
rina,  28  F.  Cas.  No.  18,949.  1  Pet.  Adm. 
104:  Welberg  v.  The  Brig  St  O\ott,  8» 
P.  Cas.  No.  13,367.  2  Pet.  Adm.  428; 
Wlllendson  v.  The  Porsoket,  29  P.  CaB. 
No.  17,682,  1  Pet  Adm.  197;  Young  v. 
Phillips,  2  Hawaii  349;  Williams 
v.  Lawrence,  1  Hawaii  530:  HuUe  v. 
Helghtman,  4  Esp.  76 ;  Llmland  v. 
Stephens,  3  Esp.  269;  Slgard  v.  Rob- 
erts, 8  Esp.  71. 

[a]  In  CAM  of  a  devlatloa  (1)  such 
as,  by  the  positive  law  of  the  seaman's 
country,  will  justify  him  in  demand- 
ing his  discharge,  the  admiralty 
courts  will  take  jurisdiction  of  a  suit 
for  loss  of  wages.  Moran  v.  Baudln. 
17  F.  Cas.  No.  9,785,  2  Pet  Adm.  41S. 
(2)  But  Jurisdiction  will  probably  not 
be  entertained  on  the  ground  of  a 
deviation  where  by  their  articles  the 
libelants  have  agreed  to  bring  no  ac- 
tion for  any  dispute  except  In  their 
own  courts  after  the  end  of  the  voy- 
age. Bucker  v.  Klorkgeter,  4  P.  Cas. 
I>^.  2,083,  Abb:  Adm.  f02. 

[h]  tx  the  Tovags  tr-mlnatts  la 
Bngland  the  English  admiralty  court 
la  bound  to  exercise  Its  Jurisdiction. 
The  Golubchick,  J  W.  Rob.  148. 

37.  The  Adolph,  7  Fed.  601;  The 
Champion,  5  P.  Cas.  No.  2,SS4,  2  Cinc- 
LBul  226;  The  Barque  Havana,  11  P. 
Cas.  No.  6,226,  1  Sprague  402. 

38.  Covert  v.  The  British  Brlff 
Wexford.  8  Pod.  577. 

38.  The  Bee.  3  P.  Cas.  No.  1,219, 
1  Ware  836;  One  Hundred  and  Ninety- 
Four  Shawls.  18  F.  Cas.  No.  10,521, 
Abb.  Adm.  317. 

[a]  Tha  jnriaOietlon  was  eazly 
maintained  in  a  case  of  claim  for 
salvage.  The  Two  Friends,  1  G.  Rob. 
271.  278.  In  this  case  an  American 
ship  was  taken  by  the  French,  .and 
afterward  rescued  and  carried  to  Eng- 
land by  her  .  crew.  Several  of  the 
ship's  crew,  however,  were  British- 
born  subjects,  and  this  gave  some 
weight  in  determining  the  case.  Sir 
William  Scott  said:  "I  can  see  no  In- 
convenience that  would  arise  If  a 
British  court  of  Justice  was  to  hold 
plea  In  suCh  a  case;  or  conversely,  If 
American  courts  were  to  hold  pleas 
of  this  nature  respecting  the  merits 
of  British  seamen  on  such  occasions: 
for  salvage  Is  a  question  of  the  jus 
gentium,  and  materially  different  from 
the  question  of  a  mariner's  contract: 
'which  is  a  creature  of  the  peculiar  In- 
stitutions of  each  country,  to  be  ap- 
plied, and  construed,  and  explained  by 
its  own  particular  rules,  There  might 
be  good  reason,  therefore,  for  this 
Court  to  decline  to  interfere  In  such 
cases,  and  to  remit  them  to  their  own 
domestic  forum;  but  this  is  a  general 
claim  upon  the  general  ground,  of 
quantum  meruit,  to  JMrgovemediby  a 
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arenmstanees  may  be  sacb  as  to  wurant  the  remis- 
sion of  the  ease  to  the  home  forum.*° 

i%  48]  (4)  Bottdmry  SiiitB.  Jnriadietion  has 
been  exercised  in  the  ease  of  a  bottomry  bond,  al- 
though both  parties  were  snbjects  of  a  fore^ 
power." 

1%  49]  (5)  PoRsessoiy  Suits.  The  English  Ad- 
miralty division  mil  not  take  jurisdiction  of  suits 
of  possession  against  foreign  ships  unless  by  consent 
of  the  parties,  or  by  request  of  a  representative  of 
the  foreign  state,*"  or  in  aecordance  with  a  decree 
of  a  court  of  competent  jurisdiction  of  suoh  state." 

\S  50]  e.  What  Law  OoTernft— (1)  Oontracts  In 
CmwraL  In  the  matter  of  fore^  contracts  the 
law  of  the  place  where  the  contract,  was  made  fur- 
nishes tiie  rule  of  decision,  unless  the  c<mtracting 
parties  dearly  appear  to  have  had  some  other  law 
m  view.** 

\S  61]  (2)  Hntoal  Bdations  «f  Ship,  Owner, 
Master,  and  Orew.  The  law  of  the  ship's  home  is 
applied  by  comity  to  regulate  the  mutual  relations 
of  the  ship,  her  owner,  master,  and  crew,  as  among 
themselves:  their  liens  for  wages,  and  modes  of 
discipline  ;**  and  this  rule  will  not  be  afEected  by  the 
fact  that  one  or  more  of  the  crew  are  citizens  or 
subjects  of  different  countries.** 

\S  62]    (3)  Torts.   In  cases  of  tort  occurring  on 

Bound  discretion,  acting  on  general 
prlnclplea;  and  I  can  me  no  reason 
why  one  country  should  be  afraid  to 
trust  to  the  equity  of  the  courts  of 
another  on  su<m  a  question,  of  such  a 
nature,  so  to  be  determined." 

40.  One  Hundred  and  Ninety-Four 
Shawls,  18  F.  Cas.  No.  10.621^  Abb. 
Adm.  317  (where  the  answer  charsea 
the  libelants  with  wanton  misconduct 
In  obtaining  the  possession  of  the 
property,  and  prays  privilege  to  con- 
test the  claim  before  the  oourta  of 
their  common  country). 

41.  The  Jerusalem,  18  F.  Cas.  No. 
7,29S,  2  Gall.  191;  The  Jacob,  4  C.  Rob. 
245;  The  aratltudlne,  3  C.  Rob.  240,  24 
ERC  277. 

42.  The  Evangel  Istr la,  2  P.  D.  241; 

She  Aglnoourt,  Z  P.  D.  2S9:  The  See 
euter.  1  Dods.  22. 

43.  The  See  Reuter,  1  Doda.  22. 

44.  The  Belvidere,  »0  Fed.  108;  The 
Ada,  1  F.  Cas.  No.  ^s;  2  Ware  408; 
Horan  v.  Baudln,  17  F.  Cas.  No. 
9,785,  2  Pet.  Adm.  416;  The  Johann 
Prlederlch.  1  W.  Rob.  85.  But  see 
The  Mllford.  4  Jur.  N.  S.  417  (where 
an  American  mate  on  board  an 
American  vessel  shipping  from  Amer- 
ica to  Britain  and  succeeding  to  the 
position  of  master,  who  proceeded 
against  the  freight  for  master's  wages 
in  the  British  court  of  admiralty,  was 
allowed  a  lien  on  the  freight  under 
the  lex  fori,  without  consideration  of 
-what  the  law  of  tbe  United  States 
might  be).  .  , 

[a]  Xa  a  libel  on  a  ooatraot  of  af- 
fMlgBtmeiit  the  court  acted  on  "the 
general  rule,  that  contracts  are  to  be 
governed,  as  to  their  nature,  their 
validity,  and  their  interpretation,  by 
the  law  of  Uie  place  where  they  were 
made,  unless  the  contracting  parties 
Nearly  appear  to  have  had  some  other 
law  in  view."  Liverpool,  etc..  Steam 
Co.  V.  Phenlz  Ins.  Co.,  129  IT.  S.  897, 
468.  9  sot  469,  32  L.  ed.  788. 

jb]  WlMt*  a  lien  la  olalmed  for 
labor  aWl  aaataxlBls  m  for  repatra,  It 
has  been  held  that  the  admiralty 
courts  of  the  United  States  will  grant 
or  refuse  the  remedy  sought,  accord- 
ing as  it  la  allowed  or  denied  by  the 
lex  loci  contractus.  The  Infanta.  IS 
F.  C^as.  No.  7i030.  Abb.  Adm.  268;  The 
Hermaid,  17  F.  Cas.  No.  9,459.  Brown 

rnie  Belgenland,  114  U.  B.  35B, 
5  sen  8S0.  29  L.  ed.  1E2;  The  Scotland, 
lOS  U.  8.  24.  28  U  ed.  1001;  The  Belvi- 
dere, 90  Fed.  106;  The  Egyptian  Hon- 
arA,  86  Fed.  778;  Wileon  v.  The  John 


Rltson,  85  Fed.  668;  The X)1kb,  SIT  Fed. 
829;  The  Brantford  City,  29  Fed.  878: 
Oardner  v.  The  Ship  New  Jwraey,  9  v, 
Cas.  No.  6,288,  1  Pet.  Adm.  228. 
46.    The  Belgenland,  114  U.  B.  856, 

5  set  860,  29  L.  ed.  162;  The  Sootland. 
106  U.  S.  24,  26  Ii,  ed.  1001;  The 
Egyptian  Monarch,  36  B^d.  778. 

«.   The  Belgenland,  114  U.  S.  866. 

6  set  860.  29  !<.  ed.  162;  The  Scotland, 

105  U.  S.  34.  26  L.  ed.  lOOl;  Rundell 
V.  La  Campagnle  0£n6rale  Transat- 
lantlque,  100  Fed.  665,  40  CCA  626,  49 
LRA  92;  The  Brantford  City,  29  Fed. 
273 

4&  The  Belgenland,  114  U.  8.  265, 
5  set  MO,  29  L.  ed,  162;  The  Scotland, 

106  U.  S.  24,  26  U  ed.  1001;  Rundell 
V.  La  Campagnie  Q^nirale  Transat- 
lantique,  100  Fed.  666,  40  CCA  626 
[aff  94  Fed.  866];  The  Caty  of  Car- 
lisle, 89  Fed.  807,  6  LRA  62;  The 
Brantford  City,  29  Fed.  873;  Churchill 
V.  The  Ship  British  America.  6  F. 
Caa.  No.  2,716.  9  Ben.  616;  Johnson 
V,  Twenty-One  Bales,  etc,  18  F.  Cas. 
No.  7,41^,  2  Palno  601,  8  Wheel.  Or. 
(N.  Y.)  488;  Thomassen  v.  Whltwell, 
23  F.  Cas.  Na  13,929,  9  Ben.  403  [aff 
12  Fed.  891,  21  Blatchf.  46  (afT  \\l 
U.  S.  620,  6  set  1172,  30  L.  ed.  166)]; 
The  Olrolamo,  8  Hagg.  Adm.  169. 

[a]  Statntes  limiting  the  UnbUitr 
of  shipowners  cannot  Be  Invoked  In 
such  a  case  In  the  United  States. 
Thomassen  v.  Whltwell,  23  F.  Cas. 
No.  13,929,  9  Ben.  403  [aff  12  Fed.  891, 
21  Blatchf.  46  (afT  118  U.  S.  620,  6 
set  1172,  80  L.  ed.  166)]. 

49.  The  Scotia.  14  Wall.  (U.  S.) 
170,  20  L.  ed.  822;  Elder  Dempster 
Shipping  Co.  V.  Poupplrt,  125  Fed,  732. 
60  CCA  500;  The  Belle,  8  P.  Cas.  No. 
1,269, 1  Ben.  817;  Churchill  v.  The  Ship 
British  America,  6  F.  Cas.  No.  2,716, 
9  Ben.  616;  The  Leon,  6  P.  D.  148; 
The  Wild  Ranger,  Lush.  663;  The 
Qriefswald,  Swab.  480;  The  Zollverein, 
Swab.  96;  The  Dumfries,  Swab.  63 
[rev  on  other  grounds  Swab.  126]; 
The  Johann  Frledrich,  1  W.  Rob.  86. 

[a]  matatea  UmlttBg  UaMUty  (1) 
cannot  be  resorted  to  for  the  purpose 
of  limiting  the  liability  of  a  foreigner 
for  a  colnston  between  an  American 
and  a  foreign  vessel  occurring  on  the 
high  seas  and  beyond  the  territorial 
limits  of  the  United  States.  Churchill 
V.  The  Ship  British  America,  5  P. 
Caa.  No.  2,716,  9  Ben.  616.  (2)  The 
owners  of  a  foreign  ship  found  to 
blame  for  a  collision  with  a  British 
■hip  are  not  entitled  to  limited  11a- 
bllltr  under  the  British  statute  (The 


the  high  seas,  the  law  of  the  country  to  whieh  the 
vessels  bdong  will  be  applied  by  comity^  either  in 
the  case  of  a  single  vessel,  or  as  between  vessels  of 
the  same  nation,  or  vessels  of  different  nations  sub- 
ject to  similar  laws.*'  But  as  between  parties  or 
ships  of  different  nationalities,  in  cases  of  tort  aris- 
ing on  the  high  seas,  not  within  the  jurisdiction  of 
any  nation,  the  general  maritime  law,  as  nnder^ 
stood  and  administered  in  the  courts  of  the  eoun- 
try  in  which  the  litigation  is  iwoseeuted,  will  be 
applied.*"  This  mle  applies  where  ime  of  the  vessels 
b^onga  to. the  connt^  exercising  jnrisdietion  and 
the  other  Vessel  does  not.*" 

[(  63]  (4)  Proof  of  Foreign  Law.  In  all  cases 
the  foreign  law  relied  on  must  be  proved."* 

[%  54]  S.  Suits  betwesn  Oitiaeu  and  Foreigners. 
Actions  for  seamen's  wages^  or  for  salvi^ge"  will 
be  entertained  of  right  in  behalf  of  American  sea^ 
men  against  foreign  vessels,  owners,  or  masters, 
and,  except  where  prevented  by  treaty,"  adiniralty 
will  take  jurisdiction  of  libels  for  personal  injuries 
received  by  American  seamen  on  foreign  vessels.^ 

[$  55]  D.  Property  within  Jurisdiction— 1.  Vea- 
sels'^— a.  In  General:— (1)  Private  Vessels.  With 
the  exception  of  government  vessels,"  the  jurisdic- 
tion of  admiralty  extends  to  all  vessels  in  navigable- 
waters." 

wild  Ranger,  Lush.  668)  nor  whem 
the  foreign  ship  is  an  American  vea- 
ael  does  the  United  States  statute 
limiting  liability  apply  (The  Wild 
Ranger,  supra).  (8)  The  extent  of  the 
llablTltr  of  a  British  owner  of  a  Brit- 
ish ship,  proceeded  aRainst  in  an 
American  court  by  both  British  and 
American  cargo  owners  for  damages 
for  loss  of  cargo.  Is  to  be  determined 
by  the  statutes  of  the  United  States 
limiting  the  liability  of  shipowners, 
and  not  by  the  statutes  of  Great 
Britain.  The  State  of  Virginia,  60' 
Fed.  1018. 

60.  See  infra  9  260. 
51.  The  August  Belmont.  153  Fed. 
639;  The  Troop.  117  Fed.  667  JafC  125 
Fed.  672,  60  CCA  862]:  The  Falls  of 
Keltle,  114  Fed.  367;  The  Karoo,  49 
Fed.  661;  The  Brig  Napoleon,  17  F. 
Cas.  No.  10,015,  Olcott  208. 

In  the  Alnwick,  182  Fed.  117,  ;20, 
the  court  Bald:  "The  assumption  of 
jurisdiction  against  foreign  ships  has 
been  always  a  matter  of  discretion 
with  the  court  even  when  the  seamen 
are  foreign  also.  The  Troop,  128  Fed. 
856,  63  CCA  684.  And  this  seems  to 
be  an  Instance  for  Its  exercise  in  the 
libelants'  favor,  they  being  American 
seamen  and  making  a  strong  case  for 
immediate  relief." 

BS.  The  Sailor's  Bride,  21  F.  (^s. 
No.  12,220,  Brown  Adm.  68. 

68.  The  Welhaven.  55  Fed.  80.  But 
see  The  Neck,  138  Fed.  144;  The  Falls 
of  Keltle,  114  Fed.  867  (in  both  of 
which  cases  Hanford,  J.,  takes  the 
view  that  a  cltlaen  of  the  United 
States  cannot  be  deprived  by  treaty 
of  his  constitutional  right  to  Invoke 
the  jurisdiction  of  the  national  courts 
of  admiralty  to  determine  a  cause 
wl^ln  the  admiralty  and  maritime  Ju- 
risdiction to  which  he  Is  a  party,  and 
which  Is  cognisable  within  the  United 
States). 

54.  Bolden  v.  Jensen,  70  Fed.  60S; 
Patch  V.  Marshall,  18  F.  Cas.  No 
10,798,  1  C^rt.  452. 

[a]  Xula  HoUw  to  aeHona  hi 
yaMaagSMfc   Bnder   Dempster  Ship- 

SSf  MO     ^^'^^^  ^'^  " 

55.  TswMla  miJaol  to  salvaffa  se< 

Salvage  C86  Cyc  7341. 
6C.   Bee  Infra  B|  6e-6». 
57.   Chlsholm  V.  Northern  Transt,. 
Ca.  «l  Barb.  (N.  T.)  »8. 

[a]    The  Bwrokaat  -pssasla  of  oaa 
oonntty  -vlsttlBg  the  ports  of  another- 
oonntrr  for  the  purposes  of  trade  sub- 
ject themselves  .to  the  laws  whldi 


Digitized  by 


.to  the  lawa  « 

L-oogie 


§§  56-60] 


ADMIRALTY 


[IG.J.]  .1263 


[(  56]  (2)  Oorezsuiiut  VeHd»— (a)  VauaLi  in 
Sarrice  of  Foreis&  Oov«nimeiit--sfc.  Skips  of  War. 
War  Tessela  belonging  to  a  friendly  foreign  gov- 
ernment are  not  subjeet  to  the  process  of  the 
eonrts  of  admiralty  of  other  eountries  without 
the  consent  of  the  government  to  which  they 
belong." 

1%  57]  bb.  VeanUi  Other  Than  Shipa  of  War. 
It  appears,  moreover,  on  good  authority  that  the 
privilege  is  not  confined  to  diips  of  war,  but  extends 
to  all  vessels  belongii^  to  a  foreign  government/' 
provided  th^  are  at  the  time  in  the  posaession  and 
devoted  to  the  pnblie  use  of  sneh  fore^  govern- 
ment.***  The  exception  rests  upon  principles  of 
public  comity  and  convenience,"  and  the  privilera 
may  he  waived  by  consent  that  the  ebnrt  proeeed^ 
or  probably  by  allowing  the  vessel  to  engage  in 
private  trade. 


foverh  the  port  th«y'vl8lt  so  long  as 
they  remain.  The  Ester,  190  Fed. 
21 S. 

68.  I-'InvIncIble,  1  Wheat  OJ.  S.) 
238,  4  Ij.  ed.  80;  The  Schooner  Ex- 
change V.  McFaddon,  7  Cranch  (U. 
S.)  3  L.  ed.  287  [aff  16  F.  Cas.  No. 
8,786];  liong  v.  The  Tampico,  16  Fed. 
491;  Moltez  v.  The  South  Carolina,  17 
F.  Cas.  No.  9,697,  Bee  422;  The  Flzarro 
V.  Matthias.  19  F.  Cas.  No.  11,199,  10 
NTLegObs  97;  The  Constitution,  4  P. 
D.  39.  See  also  Tucker  v.  Alexandroff, 
183  U.  S.  424,  22  SCt  195,  46  I*  ed. 
264;  The  Prins  Frederlk,  2  Dods.  451 
(where  the  case  never  came  to  filial 
decision). 

ta]  Tbe  Mcemirttoti  lias  bam  cx- 
libndad  to  »n  armed  transport  used  In 
the  government  service,  although  not 
in  commission  (The  Thomas  A.  Scott, 
10  L.  T.  Rep.  N.  S.  726),  even  when 
the  vessel  belonged  to  private  indi- 
viduals (The  Athoi,  1  W.  Rob.  374). 

[b]  Action  affauLrt  foreln  pxlva- 
t««r  for  nnlawfu  oaptiixai^A  French 
admiralty  court  having  declared  that 
the  capture  of  an  American  vessel  by 
a  French  privateer  was  unlawful,  an 
admiralty  court  of  the  United  States 
will  entertain  Jurisdiction  of  a  libel  in 
rem  against  the  French  vessel  to  re- 
twver  damages  for  an  unlawful  seiz- 
ure. McOrath  v.  Sloop  Candalero,  16 
F.  Cas.  No.  8^09,  Bee  40. 

08.  Long  v.  The  Tampico,  16  Fed, 
491  (revenue  cutter):  The  .Jaasy, 
ri906]  P.  870  (a  vessel  employed  for 
the  public  purposes  of  a  foreign  state 
In  connection  with  its  national  rail- 
ways); The  Farlement  B^ga,  6  F.  D. 
197  (mall  packet,  owned  and  officered 
"toy  a  forelnt  sovereign).  Bee  also  The 
Charlcleh.  L.  R.  4  A.  &  BTeS. 

eo>  Long  v.  The  Tampico,  16  Fed. 
491. 

[a1  Prlvmts  vessel  snwIOTSd  by 
forsun  govsnunent  in  otvli  servlea. — 

In  the  Tlconderoga,  Swab.  216,  the 
KnglLsh  admiralty  entertained  Juris- 
diction of  a  suit  for  damages  by  col- 
lision against  an  American  vessel  em- 
ployed by  the  French  government  In 
towing  a  steamer. 

61.  The  Santlasima  Trinidad,  7 
"Wheat  (U.  S.)  288,  6  L.  ed.  454. 

ea.    The  Frlns  Frederlk,  2  Dods.  451. 

63.  The  Charkleh,  L.  R.  4  A.  &  R 
59.  .  But  flee  The  Parlement  Beige,  5 
P.  D.  197  (holding  that  the  mere  fact 
of  the  ship  having  been  used  subor- 
dlnately  for  trading  purposes  did  not 
take  away  the  Immunity  attaching  to 
the  public  vessel  of  an  Ind^endent 
sovereignty,  and  that  the  vesstt  ooold 
not  be  proceeded  against). 

64.  The  Siren,  T  Wall.  (U.  S.)  162, 
19  L.  ed.  129:  U.  S.  v.  Morgan,  99  Fed. 
570,  39  CCA  653;  Brlggs  v.  Light  Boat 
Upper  Cedar  Point,  11  Allen  (Maes.) 
167;  Toung  v.  The  Steamship , Scotia, 
tl903]  A.  C.  801  (where,  a  ferryboat 
used  to  connect  one  part  of  a  railway 
owned  by  the  government  of  Canada 
with  another  was  held  not  liable  to  a 
suit  In  rem  for  salvage):  The  Thomas 
A.  Soott,  10  L.  T.  Bepw  K.  a  ?si.  Ssa 


58]  (b)  Veoseli  in  Service  of  Home  Oor- 
emment.  VesBels  engaged  in  the  service  of  the 
home  govermneat  are  Ukewise  exempt  from  seizure.** 
[$  59]  (c)  Vassals  in  Service  of  HnnicipaUty. 
Vesaels  belonging  to,  or  engaged  in,  the  service  of 
a  city  government  are  also  exempt  fnnn  seiaure." 
Bat  the  municipality,  as  the  owner  of  the  vessel^ 
may  be  held  liable  in  a  suit  in  personam.^ 

60]  b.  What  la  a  Vessel— (1)  In  OanMral. 
The  word  "vessel"  includes  every  description  of 
"R-ater  craft  or  other  artificial  eonbivanee  used,  or 
capable  of  being  nsed,  as  a  means  of  transportar- 
tion  on  water  pand  if  the  business  or  employment 
of  a  vessel  appertain  to  travel  or  trade  and  com- 
merce on  the  water,"  it  is  subject  to  the  admiralty 
jurisdiotion  whatever  may  be  its  siae,"  form,  car 
paeity,  or  means  of  propnlsion.^  A  vessel  does 
not  cease  to  be  subject  *to  admiralty  jurisdiction 

also  Long  v.  The  Tafnpico,  16  Fed. 


491. 

[a]  Certain  mall  ships  are  exempt 
from  arrest.  Mall  Ships  Act  1891  (54 
&  55  Vict,  c  31)  S  5. 

[b]  Tlie  remeoT  for  a  tort  is  In 
personam  against  the  wrongdoer,  un- 
less the  government  sees  fit  to  assume 
the  responsibility.  Rogers  v.  Rajen- 
dro  Dutt,  13  Moore  P.  C.  209,  15  Re- 
print 78;  The  Inflexible,  Swab.  32;  The 
Swallow,  Swab.  30. 

68.  The  John  McCracken,  145  Fed. 
705;  The  F.  C.  Latrobe.  28  Fed.  377; 
The  Protector.  20  Fed,  207;  The  Fi- 
delity, 8  F.  Cas.  No.  4.768,  16  Blatcht 
569  [air  8  F.  Ces.  No.  4,767,  9  Ben. 
333] ;  The  Seaeca,  21  F.  Cas.  No.  12.668, 
8  Ben.  509. 

ee.  Workman  v.  New  York,  179  U. 
S.  552.  21  SCt  212.  45  L.  ed.  814;  The 
F.  C.  Latrobe,  28  Fed.  377. 

67.  U.  S.  Rev.  St.  S  3.  And  see 
U.  8.  v.  One  Gasoline  Launch.  133 
Fed.  42,  66  CCA  148:  Arnold  v.  Bastln, 
116  Ky.  686,  76  SW  856,  25  KyL  896. 
In  the  case  of  Cope  v.  Valletta  Dry 
Dock  Co.,  119  U.  S.  625,  629,  7  SCt 
336,  80  L.  ed.  601,  Bradley,  J.,  said 
that  the  terms  "ships"  and  "vessels" 
are  used  in  "a  very  broad  sense''  ana 
Include  "all  navigable  structures  In- 
tended for  transportation." 

68.  The  General  Cass,  10  F.  Cas. 
No.  6,307,  Brown  Adm.  384;  The 
Steamboat  Hendrlck  Hudscm,  11  F. 
Cas.  No.  6,366,  3  Ben.  419. 

[a]  The  tnw  oritsrlon  by  which  to 
determine  whether  any  water  craft  or 
vessel  is  subject  to  admiralty  Jurls> 
diction  is  the  business  or  employment 
for  which  it  Is  Intended,  or  Is  suscep- 
tible of  being  used,  or  in  which  It  is 
actually  engaged,  rather  than  Its  size, 
form,  capacity,  or  means  of  propul- 
sion. The  Robert  W.  Parsons,  191  U. 
S.  17,  24  set  8.  48  L.  ed.  78;  McRae  v. 
Bowers  Dredging  Co.,  86  Fed.  ;I44; 
Murray  v.  The  F.  R  Nlmlck,  t  Fed. 
86;  The  General  Cass,  10  F.  Cas.  No. 
6,307,  Brown  Adm.  384:  Haslett  v.  The 
Enterprise,  11  F.  Cas.  No.  6,197. 

lb]  Admiralty  )wIsdlotloa  *MosB 
not  floctand  to  ships,  msrely  bsoanse 
thsj  are  ships,  but  to  commerce  and 
navigation,  and  to  ships  only  because 
they  are,  and  while  they  are,  used  in 
commerce  and  navigation."  Per  Tem- 
ple, jr.,  m  Olsen  v.  Birch,  183  Cal. 
479,  488,  66  P  1032,  86  AmSR  215. 

[ol  The  nuumer  In  whloh  the  vas- 
sal Is  aotnaaiT  smployad  cannot  af- 
fect the  question  of  Jurisdiction.  (1) 
It  depends  upon  her  character.  If  re- 
pairs, made  upon  a  vessel  fit  her  for 
the  navigation  of  the  sea,  the  contract 
la  maritime;  and  It  does  not  rest  with 
the  owner  to  confer  or  take  away  the 
admiralty  Jurisdiction  at  his  pleasure, 
by  the  mode  or  trade  In  which  he 
afterward  employs  her.  Reppert  v. 
Robinson.  20  F.  Cas.  No.  11,703,  Taney 
492.  (2)  "Of  course.  If  In  addition  to 
being  capable  of  being  so  used  any 
given  navigable  structure  is  intended 
to  be  so  used  or  is  aotually  so  used, 
so  much  the  greater  reason  for  hold- 


Ing  that  it  is  a  vessel."  Charles 
Barnes  Co.  v.  One  Dredge  Boat,  169 
Fed.  896.  896. 

[d]  Boat  used  for  storing  grain.— 
The  fact  that  the  principal  use  to 
which  It  was  expected  a  (ianal  boat 
would  be  put,  and  for  which  It  was 
actually  used,  was  to  hold  grain  on 
storage  was  held  not  to  make  a  con- 
tract for  Its  employment  less*  of  a 
maritime  contract.  The  Wilmington, 
48  Fed.  666.  6  HuKhea  205. 

]    A  sUp  Injnred  by  use,  ana 
tsmpoxarUy  laid  np  for  repairs, 
or  being  reflttAd  that  she  may  resume 
her  voyage,   is  considered   still  en- 

Eaged  In  commerce.  The  George  W. 
Ilder,  206  Fed.  268,  124  CCA  332;  The 
Old  Natchex,  9  Fed.  476:  Olsen  v. 
Birch,  183  Cal.  479,  66  P  1032,  85 
AmSR  215. 

[f]  A  dismantlsd  hnU  of  a  vessel 
transporting  merchandise,  and  towed 
from  place  to  place,  is  sul^ject  to  ad- 
miralty Jurisdiction.  The  D.  C.  Salts^ 
bury.  7  F.  Cas.  No.  3.694,  Olcott  71. 

[g]  A  wreok  abandonad  bat  sub- 
sa^nantly  appropriated  and  rspairsl 
Is  a  vessel  within  the  admiralty  Ju- 
risdiction, notwithstanding  she  has 
no  national  register  and  is  without  a 
name.    The  Progresso,  46  Fed.  292. 

69.  The  Pioneer,  21  Fed.  426:  The 
General  Cass,  10  F.  (Das.  No.  6,807, 
Brown  Adm.  884. 

[a]  A  tog  of  lass  than  four  tons 
bnrdsa  engaged  in  towing  canal  boats 
Is  engaged  in  aiding  commerce,  and  is 
within  the  admiralty  Jurisdiction. 
The  Ella  B.,  24  Fed.  608. 

[b]  A  motor  boat  engaged  In  Itsh- 
ing;  although  of  lees  than  five  tons 
and  not  registered,  Is  subject  to  the 
admiralty  Jurisdiction.  The  Vlrgrlnla 
Belle,  204  Fed.  692. 

70.  The  Ralthmoon  186  Fed.  849; 
The  General  Cass,  10  F.  Cas.  No.  6.307, 
Brown  Adm.  334.  In  McRae  V.  Bowers 
Dredging  Co.,  86  Fed.  S44,  846,  Han- 
ford,  J.,  says:  "There  are  numerous 
docislons  which  tell  that  adaptabllttr 
to  float  on  the  water,  masts,  sails, 
propelling  machinery,  steering  appa- 
ratus, capacity  for  carrying  merchan- 
dise, or  passengers,  and  mobilltj^  are 
features  by  which  a  subject  of  ad- 
miralty Jurisdiction  may  be  recog- 
nized; but  the  decisions  are  not  all 
consistent  with  any  guiding  principle 
which  makes  admiralty  Jurlsdlotion 
depend  upon  the  else  or  shape  of  a 
vessel,  her  means  of  propulsion,  or 
her  adaptability  for  use." 

[a1  nte  faot  that  the  thing  la 
Question  Is  not  propsUsd  by  oats, 
sails,  or  stsam  power,  and  Is  engaged 
only  in  harbors  and  docks,  and  is 
moved  from  place  to  place  by  tugiL 
does  not  prevent  Its  being  a  vessel' 
within  the  admiralty  Jurisdiction.  In 
re  P.  Sanford  Ross,  196  Fed.  921  [rev 
on  other  grotmds  204  Fed.  248,  122 
CCA  6161;  Charles  Bamee  Cd.  v.  One 
Dredge  Boat,  169  Fed.  89K:  Altcheeon 
V.  The  Endless  Chain  Dredge  40  Fed. 
868:  The  Pioneer.  80  Fed.  206:  The 
AlsUwia,  23  Fed.  Utf-Tke  D.  C.  kails- 
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Nrtiile  lying  at  a  wharf  or  in  a  dry  dock/^  or  while 
restii^  on  the  bottom  during  low  tide/'  Nor  is  it 
necessary  that  the  transportation  which  the  vessel 
is  intended  to  effect  be  of  something  that  is  tem- 
porarily aboard." 

[$  61]  (2)  Applicatloiu  of  Rule— (a)  Held  to 
Be  Vennli.  A  oanal  boat  is  held  to  be  a  vessel 
for  the  purposes  of  admiralty  jurisdiction/*  as  is 


a  ferryboat,'"  and  a  lighter." 

A  dredge  is  i^garded  as  a  vessel,'*  if  ased  for  the 
purpose  of  transportation." 

Bafts  and  barges.  While  much  difference  of 
opinion  has  been  shown  in  the  decisions,  the  weight 
of  authority  inclines  to  the  view  that  a  raft  of 
timber  is  a  vessel  witbin  admiralty  jurisdiction" 
and  the  same  has  been  held  of  a  baige  without  sails 


bury.  7  P.  Cae.  No.  S,«94,  Olcott  71; 
TheW.  J.  Walsh,  30  F.  Cas.  No.  17.922, 
6  Ben.  72. 

n.  The  Steamship  Jefferso%  215 
U.  8.  ISO.  142.  SO  set  S4,  M  X.  ed. 
126,  17  AnnCas  907  (where  White,  J., 
sala:  "In  reason  we  think  It  cannot 
be  held  that  a  ship  or  vessel  employeo 
In  navigation  and  commerce  Is  any 
the  less  a  maritime  subject  within 
the  admiralty  Jurisdiction  when,  for 
the  purpose  of  making  necessary  re- 
pairs to  flt  her  for  continuance  In 
navigation,  she  Is  placed  In  a  dry 
dock  and  the  water  removed  from 
about  her,  than  would  be  such  a  ves- 
sel If  fastened  to  a  wharf  in  a  dry 
harbor,  where,  by  the  natural  reces- 
sion of  the  water  by  the  ebbing  of  the 
tide,  she  for  a  time  might  be  upon 
dry  land.  Clearly  in  the  case  last 
supposed  the  vessel  would  not  cease 
to  be  a  subject  within  the  admiralty 
jurisdiction  merely,  because  for  a 
short  period  by  the  operation  of  na- 
ture's laws,  water  did  not  flow  about 
her.  Nor  Is  there  any  difference  In 
principle  between  a  vessel  floated  into 
a  wet  dock,  which  is  so  extensively 
utilized  In  ESigland  for  commercial 

fiurposes  In  the  loading  and  unload- 
ng  of  vessels  at  abutting  quays,  and 
the  dry  dock  into  which  a  vessel  must 
be  floated  for  the  purj/bse  of  being 
repaired,  and  from  which,  after  being 
repaired,  she  is  axaln  floated  Into  an 
adjacent  stream.  The  status  of  a  ves- 
sel is  not  altered  merely  because  in 
the  one  case  the  water  is  confined 
within  the  dock  by  means  of  gates 
closed  when  the  tide  begins  to  ebb, 
while  In  the  other  the  water  is  re- 
moved and  the  gates  are  closed  to 

f revent  the  Inflow  of  the  water  during 
he  work  of  repair").  ,„„  „  . 

72.  In  re  P.  Sanford  Ross,  196  Fed. 
921  [rev  on  other  grounds  204  Fed, 
248.  122  CCA  516]. 

73.  Charles  Barnes  Co.  v.  One 
predge  Boat,  169  Fed.  896.  ^ 

[a]  A  navlffahle  strnotnre  Intended 
for  the  trusportatloB  of  a  permanent 
OMtfO,  as  a  scow  carrying  a  pile  driver 
ana  engine,  which  has  to  be  towed  in 
order  to  navigate.  Is  a  "Vessel,"  and 
within  the  admiralty  Jurisdiction.  In 
re  P.  Sanford  Ross,  19«  Fed.  921  [rev 
on  other  grounds -204  Fed.  248,  122 
CCA  5161;  The  Raithmoor,  186  Fed. 
849:  Charles  Barnes  Co.  v.  One  Dredge 
Boat,  169  Fed.  895,  897  (where  the 
court  said:  "Must,  then,  the  transpor- 
tation which  the  navigable  structure 
Is  intended  to  effect  be  of  something 
that  is  temporarily  aboard  In  order 
that  the  structure  may  be  held  to  be 
a  vessel?  Or  is  a  navigable  structure 
that  is  intended  to  be  used  In  trans- 
porting something  that  Is  permanently 
aboard  of  It  a  vessel?  I  see  no  rea- 
son In  principle  why  the  length  of 
time  the  thing  Is  to  be  aboard  the 
structure  and  transported  by  it  should 
have  any  bearing  on  the  question 
whether  It  is  or  not  a  vessel"). 

74.  The  Robert  W.  Parsons,  191  U. 
8.  17,  24  set  8,  48  L.  ed.  73:  Ex  p. 
Baston.  95  U.  S.  C8,  24  L.  ed.  373:  The 
Wilmington,  48  Fed.  686,  6  Hughes 
205:  Buckley  v.  Brown,  4  P.  Caa.  No. 
8,092,  8  Wall  Jr.  199:  The  Canal  Boat 
R  M.  McChesney,  8  F.  Cas.  Xo.  4.463. 
"a  Ben.  160,  49  HowPr  (N.  T.)  178  [a(t 
8  F.  Cas.  No.  4,464,  15  Blatchf.  183]: 
The  Kate  Tremalne,  14  F.  Cas  No. 
7,622,  5  Ben.  60;  MoLelland  v.  The 
Robert  Morris,  16  P.  Cas.  No.  8,896, 
1  Wall.  Jr.  38:  Van  Santwood  v.  The 
John  B.  Cole.  28  P.  Cas.  No.  16,876. 
4  NYLecObs  S73;  The  Volunteer.  28 
F.  Cm.  No.  16,990,  Brown  Adm.  169; 


The  W.  J.  Walsh,  10  F.  Cas.  17,922, 
6  Ben.  72. 

[a]  There  la  •  Olotmn  to  the  oon- 
tr»rr  hi  The  Ann  Arbor,  1  F.  Cas.  No. 
407  lafC  1  F.  Cas.  No.  408,  4  Blatchf. 
2051,  but  this  Ib  not  re^rded  as  a 
well  considered  opinion.  And  see 
Boon  T.  The  Hornet,  8  F.  Caa.  No. 
1.640  Crabbe  426  (to  Oie  eflect  that  a 
canal  boat  built  and  vsed  for  service 
In  the  interior  canals  of  the  state  Is 
not  liable  In  admiralty  for  a  claim  for 
repairs  made  upon  It  upon  a  navigable 
river). 

76.  U.  8.  v.  Curllnffton,  etc..  Ferry 
Co.,  21  Fed.  881. 

[a]    A  atean  ferxrliont  la  a  veaael 

within  the  Jurlsdictfon  of  admiralty, 
(1)  although  she  merely  crosses  and 
recrosses  a  river  (U.  8.  v.  Burlington, 
etc^  Ferry  Co.,  21  Fed,  331;  Murray 
V.  The  Ferry-Boat  P.  B.  Nlmlck,  2  Fed. 
86;  The  Steamboat  Cheeseman  v.  Two 
Ferry-boats,  6  F.  Cas.  No.  2,633,  8 
Bond  868),  (2)  and  is  owned  by  a  com- 
pany owning  a  ferry  franchise  (The 
Gate  City,  10  P.  Cas.  No.  5,2G7,  5  Blss. 
200),  (3)  or  operated  In  connection 
with  a  railroad  (The  St.  Louis,  48  Fed. 
312). 

76.  Endner  v.  Greco,  8  Fed.  411; 
The  General  Cass,  10  F^  Cas.  No.  S,307, 
Brown  Adm.  334.  ' 

77.  McMaster  v.  One  Dredge,  95 
Fed.  8S2;  Steam  Dredge  No.  1,  87  Fed, 
760;  McRae  v.  Bowers  Dredging  Co., 
86  Fed.  344;  The  International.  83 
Fed.  840  faff  89  Fed.  484,  32  CCA  268]; 
Saylor  v.  Taylor,  77  Fed.  476,  23  CCA 
843;  The  Starbuck,  61  Fed.  602;  The 
Atlantic,  53  Fed.  607;  Altcheson  v.  The 
Endless  Chain  Dredgfe,  40  Fed.  253; 
The  Pioneer,  30  Fed.  206;  The  Ala- 
bama, 22  Fed.  449;  The  Floating  Ele- 
.vator  Hezeklah  Baldwin,  18  FT  Cas. 
No.  6,449,  8  Ben.  656. 

[a]  A  hydniullo  dredff*  seventy- 
flve  feet  long  and  thirty  feet  beam, 
having  a  superstructure  containing  a 
pilot  house,  galley  and  quarters  for 
the  crew,  and  machinery,  built  to 
operate  afloat  and  not  otherwise  and 
capable  of  taking  ocean  voyages,  is 
subject  to  the  maritime  law,  and  con- 
tracts for  her  hire  are  within  the 
admiralty  Jurisdiction.  Richmond 
Dredging  Co.  v.  Standard  American 
Dredging  Co..  208  Fed.  862. 

n.  McMaster  v.  One  Dredge,  96 
Fed.  832,  834  (where  it  was  said:  "The 
fact  that  gives  to  the  dredge  the  char- 
acter of  a  Vessel  la  Its  use  In  the 
transportation  of  the  material  which 
it  was  designed  to  carry").  And  see 
Infra  9  62  note  96. 

[a]  A  dredgw  and  her  scows  are 
one  concern,  and  are  subject  to  libel 
In  admiralty  for  wages.  The  Star- 
buck,  61  Fed.  502;  The  Atlantic.  68 
Fed.  607:  Altcheson  v.  The  Sndiess 
Chain  Dredge,  40  Fed.  263;  The  Pio- 
neer, 30  Fed.  206;  The  Alabama,  22 
Fed.  449  [foil  The  Floating  Elevator 
Hezeklah  Baldwin,  12  F.  Cas.  No. 
6,449,  8  Ben.  5BG]. 

[b]  The  fact  that  the  work  of  a 
dredge  was  performed  partly  on  land 
apd  for  the  purpose  of  a  land  trans- 
action will  not  oust  the  admiralty 
Jurisdiction  of  a  suit  for  Its  -hire, 
where  the  ordinary  purpose  of  the 
dredpe  Is  distinctly  maritime.  Bowprs 
Hydraulic  Dredging  Co.  v.  Federal 
Contracting  Co.,  148  Fed.  290  [aft  153 
Fed.  870,  83  CCA  52]. 

[c]  Pennsylvmnia  act  of  1868  (P. 
Tm.  363),  which  gives  a  lien  for  repairs 
or  supplies  furnished  on  "all  ships, 
steamboats,  or  vessels  navigating  the 
rivers  Allegheny,  Monongahela  or 
Ohio  In  this  state,"  embraces  only 
such  Teasels  as  are  Misaged  in  the 


business  of  trade  or  commerce  on 
such  rivers,  and  does  not  apply  to  a 
dredge  boat  without  motive  power  and 
used  only  for  supporting  and  moving 
from  plaoe  to  place  dredging  appa- 
ratus. Fredericks  v.  Jamea  Reea,  etc., 
Co.,  136  Fed.  780,  731,  732,  68  CCA  808. 
In  this  ease  Gray,  J.,  said:  "The 
ships,  steamboats,  or  vessels  referred 
to,  are  clearly  those  intended  for  the 
purpose  of  or  actually  engmKOd  In  the 
business  of  navigating  the  named 
rivers;  that  is,  In  the  bualnesa  of 
moving  on  the  waters  thereof  from 
place  to  place,  whether  for  the  purpose 
of  carrying  persons  or  commodities, 
or  both.  This  obvlotis  meaning  of  the 
words  used  In  the  act  excludes  a 
dredge  boat,  neither  intended  nor  used 
for  the  business  of  moving  persons 
or  commodities  from  place  to  place  on 
the  waters  of  said  rivers,  whatever 
extension  of  meaning  may  be  given 
the  words  'ship,  steamboat  or  vessel,' 
used  alone,  the  word  "navigatiDg*  im- 
ports a  dearly  defined  limitation 
which  cannot  be  disregarded,  and 
dredee  boats,  floating  pile  drivers,  and 
floatmg  elevators  are  excluded  from 
the  purview  of  the  act,  though  scows 
and  barges.  Intended  to  be  towed  from 
place  to  place  for  the  carriage  of  pas- 
sengers or  commodities,  would  be  in>. 
eluded.  .  .  .  We  do  not,  however, 
consider  the  question,  whether  such 
boats  .  .  .  are  to  be  held  'ves- 
sels,' and  subjects  of  maritime  lien 
under  the  general  admiralty  law  as 
settled,  notwithstanding  the  decisions 
in  the  case  of  The  Pioneer,  30  Fed. 
206,  and  of  The  Hezeklah  Baldwin,  12 
P.  Cas.  No.  6,449,  8  Ben.  556." 

79.  Seabrook  t.  Raft  of  Railroad 
Cross-Ties,  40  Fed.  596;  The  F.  &  P. 
M.  No.  2.  33  Fed.  611;  Munts  v.  Baft 
of  Timber.  IB  Fed.  565.  4  Woods  197; 
Fifty  Thousand  Feet  of  Timber,  9  F. 
Cas.  No.  4,783,  2  Lowell  64;  Keteltas 
V.  Baft  of  Timber,  14  F.  Cas.  No. 
7,741a;  Baft  of  Spars.  20  F.  Cas.  No. 
11,629,  Abb.  Adm.  485.  See  also  Ga- 
lena, etc.,  Packet  Co.  v.  Rock  Island 
Bridge,  6  Wall.  (U.  S.)  213,  18  L.  ed. 
753:  The  Mary,  123  Fed.  609.  In  U.  S. 
V.  One  Raft  of  Timber.  13  Fed.  796, 
6  Hughes  404,  it  was  held  that  a  raft 
was  a  vessel  under  U.  S.  Rev.  St.  I 
4233,  prescribing  the  lights  to  be  car- 
ried by  vessels. 

[a]  Thera  are  dleta  to  tka  oob- 
trucTt  however,  (1)  aa  in  Tome  v. 
Four  Cribs  of  Lumber,  24  F.  (^s.  No. 
14.088,  Taney  688.  In  this  case  the 
action  waa  a  possessory  one,  Instituted 
In  a  court  of  admiralty  by  the  owners 
of  the  lumber,  to  recover  It  from  a 
party  who  waa  aeeklng  to  hold  It  for 
salvage  servlcea.  It  waa  held  that  the 
remedy  of  the  owners  to  regain  the 
possession  was  an  ordinary  action  of 
replevin.  (2)  In  Gastrei  v.  Cj-press 
Raft,  10  P.  Cas.  No.  5,266,  2  Woods 
213,  the  raft  was  made  up  of  timber 
cut  from  lands  the  title  to  which  was 
in  dispute.  It  was  held  that  admlraltv 
did  not  have  Jurisdiction  to  try  the 
title  to  the  logs.  See  also  Raft  of 
Cypress' Logs,  20  P.  Cas.  No.  11,627, 
1  Pllpp  B43;  Raft  of  Timber,  2  W. 
Rob.  251.  (3)  In  The  W.  H.  Clark,  2» 
P.  Cas.  No.  17,482,  6  Biss.  295.  the 
Jurisdiction  was  Questioned,  although 
the  point  was  not^eclded. 

[hi  Bedaions  la  oonfosloB. — (1) 
In  Knapp,  etc.,  Co.  v.  McCaffrey,  177 
U.  S.  638,  20  set  824,  44  L.  ed.  921  [aft 
178  111.  107,  62  NE  898,  69  AmSR  290], 
where  for  the  purposes  of  the  catie, 
admiralty  Jurisdiction  of  a  raft  was 
conceded.  It  was  said  that  the  authori- 
ties as  to  how  far  a  raft  la  within  the 
Jurladlctlon  of  ^d^iltalty  aaa  ta  hope* 
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or  rndder.* 

Othar  ■liuiiliUM  held  to  be  veMdi  ^thin  ad- 
miral^ joriadietion  are  a  floating  elevator  whi«h 
lifted  grain  in  (me  i>laee  and  was  navigated  to  an< 
other  vhere  it  deposited  the  grain  in  another  vater 
craft,**  a  floating  boathonse,"  a  bathfaoose  built 
on  boats,"  a  house  boat,**  a  scow,"  a  floating 
circus  towed  by  a  stem  wheel  steamer,"  a  light- 
boat,^  a  wharf  boat,**  a  float  ose^  as  a  re- 


a  pile 


ceptacle  for  oysters,"  a  pomp  boat,"  and 

driver.** 

[$  62]  (b)  Held  Not  to  Be  Vessels.  Floating 
Btractnres  permanentiy  moored.  Floating  structures 
which,  although  capable  of  being  moved,  are  from 
their  nature,  build,  design,  and  use  intended  to 
be  comparatively  permanent,  have  in  a  number  of 
cases  been  held  not  to  be  vessels  within  the  juris- 
diction of  admiralty."  Thus,  the  word  '* vessel" 
has  been  beld  not  to  include  a  floating  dry  dock," 
a  marine  pump,  although  capable  of  floating,"*  a 
floating  hotel,"  a  stationary  dredge,"  a  gas  float," 
and  a  floating  scow  platform." 

Boat  TULflnished  or  unfit  for  navigation.  A  boat 
in  an  unfinished  condition,  or  one  wholly  unfit  for 
navigation,  is  not  a  vessel." 

[(  63]    2.  Bridges.  A  bridge  is  not  the  subject  of 

Ims  oonfuaion.  (2)  In  The  Goe  Float 
Whttton  No.  2,  [1896]  P.  42,  Lord 
Esher  took  the  view  that  rafts  were 
not  Tessels  capable  of  being  Halved, 
but  In  afflrmitiff  (WeH«  v.  The  Qaa 
Float  Whitton  No.  2,  [1897]  A.  C.  8S7), 
I>ord  Herschell  took  a  different  view 
of  the  point.  And  aee  Salvage  [35 
Cyc  78»  text  and  notes  12,  18J. 

BOl  Gx  p.  Elaaton,  96  U.  S.  68,  24 
I*  ed.  «7»;  The  New  York,  93  Fed.  495 
[aff  118  Fed.  810,  Bl  CCA  4823;  Wo(^ 
V.  Th«  Canal  Boat  Wilmington.  48  Fed. 
666,  B  Hughes  SOS;  The  City  of  Fltts- 
bureh,  45  Fed.  699;  Dlsbrow  v.  The 
Walsh  Brothers,  86  Fod.  607;  The  Coal 
Boat  D,  C.  SaUabury,  7  ^iCag;  ^o. 
8.694,  Olcott  71;  Haslett  v.  The  Bhiter- 
prise,  11  F.  Caa.  No.  6,1»7.,  S«©  also 
The  Dick  Keys,  7  P.  Cao.  No.  8,898,  1 
Bias.  408.  But  see  Jones  v.  The  Co«l 
Barges,  IS  F.  Caa.  No.  7,468,  S  Wall. 
Jr.  63  (holding  that  flatboata  and  ooal 
barges  used  to  transport  merOhandlae 
down  stream,  and  broken  up  and  sola 
for  lumber  at  the  end  of  their  voyage, 
are  not  subject  to  admiralty  lurlsdlc- 
tlon);  Leddo  v.  Hughes,  15  111.  41  (to 
the  effect  that  flatboats  and  their 
pilots  or  navigators  do  not  come  under 
maritime  law).  And  compare  Wood 
V.  Two  Barges,  46  Fed.  204  (where 
It  was  held  that  ooal  barges,  which  are 
rough,  square-cornered  boxes,  from 
one  hundred  slxty-flve  to  one  hun- 
dred eighty  feet  long,  about  twenty- 
six  feet  wide,  and  eight  to  ten  feet 
deep,  and  have  no  motive  or  propel- 
ling power,  no  master  or  crew,  no 
tackel,  apparel,  or  furniture,  and  no 
name,  being  generally  designated  by 
number,  and  which  are  not  permitted 
to  be  enrolled  or  licensed  under  any 
law  of  the  United  States,  and  have  no 
license,  are  not  "ships,*'  within  the 
1anguag«  of  Admiralty  Rule  No.  20, 
and  cannot  be  made  the  subject  of  a 
possessory  suit  therein  provided  for). 

ra]  PlMwnre  barge. — A  vessel, 
originally  a  steamboat,  from  which 
the  boilers,  wheel,  engines,  and  ma< 
chlnery  had  been  removed  and  which 
had  been  changed  Into  a  pleasure 
barge,  without  Independent  means  of 
propulsion,  to  be  towed  by  a  steam 
towDoat  and  used  for  the  transporta- 
tion of  picnic  and  excursion  parties, 
was  held  to  be  such  a  vessel  that  con- 
tracts for  materials  and  supplies  fur- 
nished It  would  be  treated  as  maritime 
contracts.  The  City  of  Pittsburgh,  45 
Fed.  69».    ^  ^  .  ^ 

[h]   JL   hopper   htigm   used  for 
dredging  'putreses  and  without  means  ._ 
of  |»'opulaloii  was  held  to  be  within  2t' 

U  C.  J.-80] 


a  maritime  lien  and  is  not  within  the  jurisdiction 
of  admiralty.* 

641   a.  Flotum,>  JatBSB,*  and  UgaiL*  If 

goods  of  the  description  of  flotsam,  jetsam,  and  ligan 
are  taken  up  at  sea  and  brooght  on  diore,  the  court 
of  admiralty  has  jurisdiction,  bat  not  if  they  are 
cast  on  the  land  by  the  sea." 

[(65]  4.  Wreck.  Admiralty  has  no  jurisdiction 
of  wreck  proper,  wreckum  maris,  that  is,  wreck 
thrown  upon  the  shore,  above  high-water  mark* 

In  Eiuiand  the  mle  as  to  the  shore  between  high 
and  low  water  mark  was  that  the  jurisdiction  of  the 
admiralty  subsisted  when  the  shore  was  covered 
with  water,. the  jurisdiction  of  the  common  law  when 
the  land  was  left  dry.^  But  by  statute  disputes 
as  to  unclaimed  wreck  and  derelict  found  in  or 
upon  the  shores  of  the  sea  or  any  tidal  water  are 
within  admiralty  juriBdiction." 

In  the  United  States  it  has  been  held  that  prop- 
erty which  is  sunk  within  the  ebb  and  flow  of  the 
tide  is  still  within  admiralty  jurisdiction,'  and"  gen- 
erally admiralty  would  undoubtedly  take  juri^o- 
tion  of  all  wrecks  within  high-water  mark.^** 

[$  66]  E.  Subject  Matter  of  Jurisdiction— 1. 
Contracts — a.  In  Oenerid.  Admiralty  has  jurisdic- 
tion over  all  maritime  contracts,**  wheresoever  the 


admiralty  Jtirlsdlctlon  to  award  sal- 
vage thereof.    The  Mac,  7  P.  D.  126. 

ai.  The  Floating  Blevator  Hese- 
kloh  Baldwin,  12  F.  Cas.  Na  «.449,  8 

Ben.  556. 

83.  Woodruff  T.  One  Covered  Bcow, 
80  Fed.  269. 

83.  The  Public  Bath  No.  18,  61  Fed. 
692:  The  Bteam-Tug  M.  R.  Brazos,  17 
F.  Cas.  No.  9,898,  10  Ben.  435. 

84.  A  Scow  without  a  Name,  80 
Fed.  786. 

85.  In  re  Bastern  DredgingCo.,  188 
Fed.  $42;  Endner  v.  Greco,  3  Fed.  411. 

86.  The  W.  F.  Brown,  46  Fed.  290. 

87.  Briggs  V.  A  Light  Boat,  7  Allen 
(Mass.)  287. 

88.  The  Old  Natchex.  9  Fed.  476. 
88.   Braleted  v.  Denton,  IIS  Fed. 
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M.  Charles  Barnes  Co.  v.  One 
Dredge  Boat,  169  Fed.  895. 

[ftj  A  "ohuolnr"  is  a  vessel  with- 
in the  admiralty  Jurisdiction,  and  a 
claim  for  tumishltiK  an  air  pump  td 
such  a  vessel  will  be  enforced  In  the 
district  court  in  admiralty.  Winslow 
V.  A  Floating  Steam  Pump,  80  F.  Cas. 
No.  17,880,  f  N.  J.  L.  J.  124. 

91.  The  Ralthmoor.  1S6  Fed.  819; 
Iiawrenoe  v.  Flatboat,  84  Fed.  '200 
[air  86  Fed.  907.  80  CCA  480].  Contra 
Pile  Driver  G.  O.  A.,  69  Fed.  1006.  • 

99.  Ruddlman  v.  A  Scow  Platform, 
38  Fed.  158. 

93.  Cope  V.  Tallette  Dry  Dock  Co., 
119  U.  8.  625,  7  set  336,  30  L..  ed. 
501  [aft  10  Fed.  142];  Salvor  Wreck- 
ing Co.  V.  Sectional  Dock  Co.,  21  F. 
Cas.  No.  12,273.  And  see  Snyder  v. 
A  Floating  Dry-Dock,  22  Fed.  685 
(where  It  was  held  that  a  suit  to  re- 
cover the  possession  and  delivery  of 
a  floating  dry  dock  with  a  floating 
pump,  which  is  not  a  vessel,  or  con- 
structed or  used  In  navigation  or 
commerce,  cannot  be  maintained  In 
admiralty). 

94.  The  Big  Jim,  61  Fed.  503. 

95.  The  Steamboat  Hendrlck  Hud- 
son, 11  F.  Cas.  No.  6,365,  S  Ben.  419. 

96.  In  re  Hydraulic  Steam  Dredge 
No.  1,  80  Fed.  645,  26  CCA  628. 

97.  The  Gas  Float  Whitton  No.  2, 
11897]  A.  C.  887  (aff  (1896]  P.  42]. 

98.  Ruddiman  v.  A  Scow  Platform, 
38  Fed.  158. 

99.  McRae  v.  Bowers  Dredging  Co., 
86  Fed.  344;  The  Steamboat  Vermont, 
28  P.  Caa.  No.  16.917,  6  Ben.  115; 
Tarnberg  v.  Watson.  13  Or.  11,  4  P. 
296.  See  also  The  Eliza  Ladd,  8  F. 
Cas.  Na  4.864.  S  Sawy.  519, 1  NTWkly- 
Dlr  517;  Northup  v.  The  Pilot,  6  Or. 


[a]  "A  ship  is  boni  wtasa  Sh*  is 
laimolied,  and  lives  so  long  as  her 
identity  is  preserved.  Prior  to  her 
launching  she  Is  a  mere  congeries  of 
wood  and  iron — an  ordinary  piece  of 
personal  property — as  distinctly  a 
land  structure  as  a  house,  and  sub* 
Jeet  only  to  mechanics'  Heirs  created 
by  state  law  and  enforclble  In  the 
state  courts.  In  the  baptism  of 
launching  she  receives  her  name,  and 
from  the  moment  her  keel  touches 
the  water  she  is  transformed,  and  be-' 
comes  a  subject  of  admiralty  Juris- 
diction. She  acquires  a  perBonallty  of 
her  own;  becomes  competent  to  con- 
tract, and  is  IndtviduaUv  liable  fm* 
her  obligations,  upon  which  idle  may 
sue  In  th«  nam*  of  h«r  owner,  and  be 
sued  In  her  own  name."   Per  Brown, 

In  Tuckw  V.  Alexandroff,  188  U.  S. 
4if4,  488.  22  SCt  195,  46  L.  ad.  264. 

[b]  aaaloffTt  an  uncompleted 
beacon  Is  not  the  subject  of  admiral^ 
Jurisdiction.  The  Ralthmoor,  186  Fed. 
849. 

I.  The  Rock  Island  Bridge.  6  Wall. 
(U.  8.)  818,  18  L.  ed.  768. 

a.   notaam  dsflaed  see  1$  Cyo  1080. 

8.   Jetsau  daflsMd  see  23  Cyo  878. 

4.   Ugna  daflned  see  26  Cyc  968. 

6.  Lacaze  v.  State,  Add.  (Pa.)  69 
[all  1  Teates  651;  Constable's  Case,  6 
Coke  106,  77  Reprint  218;  Bex  v. 
Forty-nine  Casks  of  Brandy,  3  Hagg. 
Adm.  257,  23  KRC  832;  The  Merchant 
Shipping  Act  1894  (57  &  58  Vict,  c 
60)  »  510,  526. 

6.  Baker  v.  Hoag,  7  N.  T.  655,  69 
AmD  431,  Held.  45;  Respubllca  v.  Le 
Caze,  1  Yeates  (Pa.)  55  [afF  Add.  69^; 
Constable's  Case,  5  Coke  106.  77  Re- 
print 218;  The  Two  Friends,  1  C.  Rob, 
271.  See  also  Rex  v.  Forty-nine  Casks 
of  Brandy,  3  Hagg.  Adm.  257,  23  ERC 
832.    And  see  Shipping  [36  Cyc  427]. 

7.  Constable's  Case,  5  Coke  106,  77 
Reprint  218:  Rex  v.  Forty-nine  Casks 
of  Brandy.  8  Hagg.  Adm.  257,  23  ERC 
832;  The  Pauline,  2  W.  Rob.  358.  See 
also  The  Augusta,  1  Hagg.  Adm.  16. 

8.  The  Merchant  Shipping  Act  1894 
(57  ft  58  Vict,  c  60)  i:  510,  526. 

9.  Baker  v.  Hoag,  7  N.  T.  556,  69 
AmD  431,  Seld.  46. 

10.  Murphy  v.  Dunham,  88  Fed. 
503  (where  the  admiralty  co<irt  took 
Jurisdiction  of  a  suit  for  conversion 
of  the  cargo  of  a  sunken  vessel);  The 
John  Gflpln,  13  F.  Cas.  No.  7,345,  Ol- 
cott 77. 

II.  Evans  v.  New  York,  etc , 
Steamship  Co.,  146  Fed.  841:  araha<^ 
v.  Oregon  R.,  etc.,  Co.,  186  Fed.  608; 
Baltlmora  Steam-FafelMt  Oo.  v.iPat- 
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«ame  may  be  executed,"  or  are  to  be  performed,^' 
And  whatever  may  be  tKe  form  of  the  Btipulations.^' 
67]  b.  Test  of  Admiralty  Jurisdiction— (1) 
In  OeneraL  The  test  of  admiralty  jurisdictioD  over 
causes  of  action  arising  from  contracts  is  not  the 
locality  of  the  performance  of  the  contract^  but 


its  subject  matter.^'  A  maritime  contract  must 
therefore  concern  transportation  by  sea,-  it  moat 
relate  to  navigation,  and  to<  maritime  employment; 
it  must  be  one  of  navigation  and  commerce  on 
navigable  waters.^"  It  is  not  enwgh  that  the  serv- 
ice which  sprang  from  the  contraetoal  relation  be 


tersoD,  106  Fed.  736,  45  CCA  675,  66 
LRA  193  and  note:  Bark  San  Fernan- 
-do  V.  Jackson,  12  Fed.  341;  Landa  v.  A 
Cargo  of  Two  Hundred  and  Twenty- 
Seven  Tons  of  Coal,  4  Fed.  478;  DaviB 
V.  A  New  Brir,  7  F.  Cas.  No.  3,643, 
Ollp.  47S;  De  Lovlo  V.  Bolt,  7  F.  Cas. 
No.  3,776.  2  Gall.  398. 

18.  Bark  San  Fernando  v.  Jackson, 
12  Fed.  341;  Maury  v.  CuUlford,  10 
Fed.  388,  4  Woods  118;  I^nds  v.  A 
<:arKO  of  Two  Hundred  and  Twenty- 
Seven  Tons  of  Coal,  4  Fed.  478;  De 
Uovio  V.  Bolt,  7  F.  Cas.  No.  8,776,  2 
Gall.  898.  _  . 

[a]  OoBtnot  made  oa  luUU— If  the 
aubject  matter  of  a  contract  relates 
to  naVlsation  of  the  sea,  although  it 
be  made  on  land,  admiralty  has  Juris- 
diction. Zane  v.  The  Brlsr  President, 
SO  F.  Cas.  No.  18,201,  4  Waah.  C  C. 
458.  But  see  Prltchard  t.  Schooner 
Lady  Horatia,  19  F.  Cas.  No.  11,488, 
Bee  167  (to  the  effect  that  admiralty 
has  no  Jurisdiction  of  a  contract  for 
repairs  to  a  vessel  made  on  land, 
where  the  owners  were  represented  on 
the  spot  by  a  consignee  who  had 
funds).  _ 

18.  New  England  Mar.  Ins.  Co.  v. 
Dunham,  11  Wall.  (U.  S.)  1,  20  L.  ed. 
90  (marina  insurance  policy);  I>ailey 
V.  New  York,  128  Fed.  796;  The  Ella, 
48  Fed.  669  (launching  a  stranded 
vessel);  Plorea  v.  The  Scotia,  35  Fed. 
916  (stevedore's  service.  Including 
putting  goods  on  land);  Norwich, 
etc.,  Transp.  Co.  v.  New  York  Balance 
Dock  Co.,  28  Fed.  672  (damages  while 
raising  vessel  on  balance  dock;  The 
Vldal  gala,  12  Fed.  207  (use  or  rent 
of  dry  dock);  Wortman  v.  Griffith,  30 
F.  Cas.  No.  18,057.  3  Blatchf.  B28 
(rent  of  shipyard  and  haulage  of  ves- 
sel on  ways).  But  see  The  Harvey 
and  Henry,  86  Fed.  656,  30  CCA  330 
(preliminary  contract  to  solicit 
freight).        ^  ^  ^ 

[a]  A.  oontraot  for  ssrvioes  mm  » 
flstaerman,  including  work  to  be  per- 
formed In  a  canning  factory  on  shore, 
is  cognisable  in  admiralty.  Do- 
menlco  v.  Alaska  Packers  Assoc,  112 
Fed.  654  [rev  on  other  grounds  117 
Fed.   99,   64  CCA  485]. 

[b]  Sealers. — The  fact  that  part 
of  the  work  of  capturing  seals,  as  the 
killing  and  trying  out  of  the  blubber. 
Is  done  on  land  does  not  deprive  the 
service  of  its  maritime  character. 
Phillips  V.  Rawlins,  2  Hawaii  150. 

14.  Richard  v.  ^ogart,  94  Fed.  684; 
Bark  San  Fernando  v.  Jackson,  12  Fed. 
841'  Lands  v.  A  Cargo  of  Two  Hun- 
dred and  Twenty-Seven  Tons  of  Coal. 
4  Fed.  878 ;  De  Lovio  v.  Bolt.  7  F.  Cas. 
No.  8,776.  2  Gall.  398.  But  f<ee  Bains 
T.  The  Schooner  James  and  Catha- 
rine. 2  F.  Cas.  No.  756,  Baldw.  544 
(to  the  effect  that  article  7  of  the 
amendments  to  the  constitution,  pro- 
vidlnc  that  .the  right  of  trial  by  Jury 
shall  De  preservea.  and  that  no  fact 
tried  by  a  jury  ahall  be  otherwise  ex- 
amines In  any  court  of  the  United 
States  than  acoordtng  to  the  rules  of 
the  common  law.  excludes  the  Juris- 
diction of  admiralty  over  contracts 
regulated  by  the  common  law,  suits 
upon  such  contracts  being  appropri- 
ately suits  at  common  law  witntn  the 
terms  of  the  amendment  and  cogni- 
sable only  in  courts  of  common  law). 

IB,  The  Conveyor,  147  Fed.  586;  U. 
S.  Shipping  Co.  v.  V.  8.,  146  Fed. 
914;  North  German  P.  Ins.  Co.  v.  Ad- 
ams, 142  Fed.  489,  73  CCA  555;  The 
Winnebago.  141  Fed.  945,  73  CCA  295; 
Boutin  V.  Rudd,  82  Fed.  685,  27  CCA 
626;  The  Slrlus,  65  Fed.  226;  Cox  v. 
Murray,  6  P.  Cas.  No.  3,304,  Abb.  Adm. 
840;  De  LovIo  v.  Bolt,  7  F.  Cas.  No. 
8,776,  2  Oall.  398;  The  Jerusalem.  13 
F.  Cas.  No.  7^293,  2  Oall.  191;  Thack- 
arey  v.  The  Farmer  of  Salem,  28  F. 


Cas.  No.  13,852,  Oilp.  524;  Wortman 
V.  Griffith,  30  F.  Cas.  Na  18,067,  3 
Blatchf.  528. 

In  The  Jerusalem,  18  F.  Cas.  No. 
7^94,  2  Gall.  345,  848,  Story,  J.,  said: 
"The  true  doctrine  was  always  assert- 
ed by  the  learned  Judges  of  the  admi- 
ralty, and  has  been  recently  recog- 
nised by  Mr.  Justice  Buller,  that  the 
Jurisdiction  as  to  contracts  depends 
not  upon  the  locality,  but  upon  the 
subject  matter,  of  the  contract." 

[a]  "Tor  many  yeaxs  the  limits 
wsre  nnsettledi  both  in  reference  to 
locality  and  subject-matter,  and  the 
broader  deOnltions  which  are  now  es- 
tahllshed  were  not  recognised  in  the 
early  cases  fn  the  Supreme  Court,  al- 
though the  research  of  great  admi- 
ralty judges  in  the  Circuit  and  District 
Courts  furnished  valuable  light  In 
that  direction.  Ultimately,  however, 
the  Supreme  Court  departed  from  cer- 
tain restrictions  which  appeared  in 
these  early  cases,  notably.  In  Cutler 
v.  Rae,  7  How.  (U.  S.)  729.  730,  12 
U  ed.  890,  1221.  and  adopted  as  the 
Jurisdictional  teat  of  contract  subject- 
matter  the  nature  of  the  contract — 
whether  it  was  maritime  or  nonmarl- 
tlme.  If  the  undertaking  is  for  marl- 
time  service  or  transactions,  it  is 
within  the  cognisance  of  admiralty: 
otherwise  it  is  not.  New  England 
Mar.  Ins.  Co.  v.  Dunham,  11  Wall. 
(U.  S.)  1,  26,  20  L.  ed.  90;  New  Jersey 
Steamship  Nav.  Co.  v.  Merchants 
Bank,  6  How.  (U.  S.)  844,  392,  13  L. 
ed.  466:  The  Richard  Winalow,  71 
Fed.  426,  18  CCA  344.  This  rule 
tending  the  limits  to  Include  all  mari- 
time contracts.  Instead  of  a  specific 
class  of  such  contracts,  resulted  from 
reference  to  and  adoption  of  like  rules 
of  the  maritime  law  as  administered' 
In  the  continental  courts,  as  within 
the  intention  of  the  constitutional 
grant,  rather  than  the  English  prec- 
edents, which  had  narrowed  the  ad- 
miralty Jurisdiction,  through  Jealous 
regard  for  the  common-law  Jurisdic- 
tion. No  relaxation  was  intended  of 
the  elementary  rule  that  the  limits 
so  established  must  be  strictly  ob- 
served, and  the  decisions  of  the  Su- 
preme Court  are  uniform  in  such 
requirements.  Without  a  contract 
purely  maritime  In  its  nature,  the 
obligation  is  not  enforceable  in  the 
admiralty."  Per  Seaman,  J.,  In  Pa- 
ciflC  Surety  Co.  v.  Leatham,  etc.. 
Towing,  etc.,  Co.,  151  Fed.  440,  441, 
80  CCA  670. 

16.  Ex  P.  Easton,  96  V.  S.  68,  24 
L.  ed.  373;  New  Kngland  Mar.  Ins.  Co. 
v.  Dunham.  U  ■Wall.  (U.  S.)  1,  20  L. 
ed.  90;  New  Jersey  Steam  Nav.  Co. 
V.  Merchants  Bank.  6  How.  (U.  S.) 
344,  12  L.  ed.  466;  The  Steamboat 
Thomas  Jefferson,  10  Wheat  (U.  S.) 
428.  6  L.  ed.  358;  The  General  Smith, 
4  Wheat.  (U.  B.)  438,  4  L.  ed.  609; 
The  Aurora,  1  Wheat.  (U.  S.)  96,  4 
L.  ed.  46;  The  Oceano,  148  Fed.  131; 
Graham  v.  Oregon  R.,  etc..  Co.,  134 
Fed.  454,  135  Fed.  608;  The  Mary  F. 
Chlsholm,  129  Fed.  814;  The  James 
T.  Furber.  129  Fed.  808;  Dalley  v. 
New  York,  128  Fed.  796;  Skinner  v. 
Harris,  98  Fed.  442;  Boutin  v.  Rudd,  82 
Fed.  685,  27  CCA  526;  The  WUlUm 
Wlndom.  7S  Fed.  496;  The  Richard 
Winslow,  71  Fed.  426.  18  CCA  844; 
Paclflc  Coast  Steamrtiip  Co.  v,  Moore, 
70  Fed.  870  Taff  76  Fed.  983,  22  CCA 
6711:  Doolittle  v.  Knobeloch.  39  Fed. 
40;  Pox  V.  Patton,  22  Fed.  746;  Cope 
v.  Vallette  Dry-Dock  Co.,  1«  Fed.  984, 
4  Woods  266  [afr  119  U.  8.  626,  7  SCt 
336,  30  L.  ed.  601];  Albertl  v.  The 
Brig  Virginia,  1  P.  Cas.  Na  141.  2 
Paine  115;  American  Ins.  Co.  v.  John- 
son. 1  F.  Cas.  No.  303,  Blatchf.  &  H. 
9:  Cox  V.  Murray.  6  F.  Cas,  No.  8.804, 
Abb.  Adm.  840;  Davis  v.  New  Brig, 


7  F.  Cas.  No.  8,648,  OUp.  473;  D«  Lovlo 
V.  Bolt,  7  F.  Cas.  No.  3,776.  2  Gall. 
398;  Gardner  v.  The  Ship  New  Jersey. 
9  P.  C:as.  No.  6,283,  1  Pet.  Adm.  223; 
The  Gold  Hunter,  10  P.  Cas.  No.  6.513. 
Blatchf.  &  H.  360;  The  Sloop  Mary, 
16  F.  Cas.  No.  9,187,  1  Falne  671; 
The  Perseverance,  19  P.  Cas.  No. 
11.017,  Blatchf.  ftH.  385;  The  Schoon- 
er Tribune,  26  F.  Cas.  No.  14,171.  3 
Sumn.  144:  The  Schooner  Volunteer. 
28  P.  Cas.  No.  16,991,  1  Sumn.  651; 
Waterbury  v.  Myrick,  29  F.  Cas.  No. 
17,253,  Blatchf.  &  H.  34;  Zane  v.  The 
Brig  President,  30  F.  Cas.  No.  1*8,201. 
4  Wash.  C  C.  468;  Peo.  v.  The  Ameri- 
ca, 34  Cal.  676;  Phillips  v.  RawUns, 
2  Hawaii  150;  Spencer  v.  Bailey.  1 
Hawaii  187;  Fessenden  Cargo  of 
The  Ship  Charies,  1  Hawaii  161;  Men- 
etone  v.  Gibbons,  3  T.  R.  267,  100  Re- 

Krlnt  668  (bottomry  bond  executed  on 
ind).   See  also  the  James  T.  Furber. 
167  Fed.  126; 

In  Thackarey  v.  The  Farmer  of 
Salem,  23  F.  Cas.  No.  13.862,  Gllp. 
S24,  Hopkinoon,  J.,  said:  "The  gen- 
eral result  to  which  my  Inquiry  Into 
this  subject  has  brought  me  Is.  that 
as  to  torts,  injuries,  and  offences,  lo- 
cality gives  Jurisdiction;  but  as  to 
contracts,  there  must  be  something 
more.  It  is  hot  enough  that  the  serv- 
ice performed,  or  to  be  performed, 
is  on  the  high  sea.  or  on  tidewater; 
it  must  In  its  subject  matter  be 
maritime;  It  must  have  some  relation 
to  trade  and  commerce;  some  con- 
nection with  a  vessel  employed  In 
trade;  with  her  equipment,  her 
preservation,  or  the  preservation  of 
her  crew.  Thus  a  carpenter,  a  sur- 
geon, a  steward,  all  contribute.  In 
their  several  ways,  to  the  preserva- 
tion of  a  ship  or  her  crew.  But 
if  the  master  should  take  with  him 
a  servant,  whose  sftle  business  should 
be  to  shave  him  or  comb  his  hair, 
or  another  to  amuse  him  with  a 
violin,  the  service  would  be  performed 
on  the  high  sea.  but  would  It  be  a 
maritime  contract  or  service?"  In 
The  Perseverance.  19  F.  Cas.  No. 
11,017,  Blatchf.  &,  H.  385,  886  £quot 
The  Mary  P.  Chlsholm,  129  Fed.  814, 
817],  Belts.  J.,  said:  "^he  essential 
requisite  of  a  contract,  to  bring  it 
within  the  jurisdiction  of  an  Admi- 
ralty Court,  is,  that  It  must  be  one 
which  is  to  be  performed  on  the  high 
seas,  or  which  has  relation  to  a  mari- 
time service.  The  most  enlarged  in- 
terpretation of  the  terra  'maritime,'  as 
applied  to  the  Jurisdiction  of  this 
Court,  has  not  been  extended  beyond 
subjects  or  engagements  whiiA  are 
necessarily  connected  with  services  to 
be  rendered  on  tide  waters,  or  supplies 
furnished  to  vessels  In  aid  of  a  voy- 
age; or  labor,  or  materials,  or  cash 
advanced  to  obtain  such  supplies." 

[a]  Where  a  omtntot  for  tntaa- 
porcation  by  laU  uA  sea  is  senaraUs, 
It  is  purely  a  maritime  conuact  as 
regards  the  carriage  by  sea  and  la 
enforceable  in  admiralty;  so  far  as  It 
pertains  to  railroad  charges  it  is  not 
maritime  and  an  admiralty  court  Is 
without  jurisdiction  to  entertain  It. 
Pacific  Coast  Steamship  Co.  v.  Per^u- 
son.  76  Fed.  998,  22  CCA  671  [aff  70 
Fed.  8701. 

[b]  Ooatrsota  rslatiar  to  istanal 
watonL— In  the  early  cases.  0(»itracts 
relating  to  Interior  navigation  and 
trade  not  on  tidewaters  were  held  not 
to  be  within  the  Jurisdiction  of  admi- 
ralty. The  .Steamboat  Orleans  v. 
Phcebus,  11  PeL  (IT.  S.)  175,  9  L.  ed. 
677.  But.  as  we  have  seen,  this  doc- 
trine was  overruled,  and  '*naTigabltt 
waters"  substituted  for  *^ldewawa." 
See  supra  S  88. 

[c]  iroBBuvltiais  aoppUaa^In  th« 
case  of  Pile  Driver  BTd.  X,  «»  P*d. 
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performed  on  water,  or  even  that  it  be  done  on 
board,  and  for  the  benefit,  of  a  Tessel  which  is 
afloat."  Nor  do  collateral  eoqtnusta  vith  an  owner 
or  master,  incidentally  benefltii^  a  voyage,  acquire 
any  special  property  thereby  which  renders  them 
maritime.'* 

The  odstence  of  a  maritime  lien  is  not  jurisdic- 
tional, but  is  a  matter  going  to  the  merits." 

C$  681  (2)  Oohtract  Most  Be  Essentially  Blari- 
time.    In  order  to  give  an  admiralty  court  juris- 

1006,  It  was  held  that,  while  th«  pile 
driver  mlsrht  b*  oapable  of  a  tort 
upon  navlinibla  waters,  In  the  case  at 
bar,  which  was  a  libel  to  recover  lor 
Buppllea  conaletixisr  of  provisions  and 
housekeeplns  article^  the  Jurisdiction 
was  dependent  upon  the  nature  of  the 
contract,  and  the  vessel  was  not  of 
such  a  character  as  to  make  the  con- 
tract the  Bubject  of  admiralty 
Jurisdiction, 


Cd]   A  oontract  to  aavlfate  a  ves- 

■u  and  brlnr  her  back  to  home  port 
for  a  stipulated  compensation  u  a 
maritime  contract.    The  Laurel,  IIS 

Fed.  378. 

[e]  M.  oontract  of  sale  of  a  chronom- 
eter as  appertaining  to  a  particular 
vessel  is  a  maritime  contract  within 
the  Jurisdiction  of  admiralty,  al- 
though at  the  time  of  sale  n  was  on 
shore.  Reed  v.  Weule,  176  Fed.  660, 
100  CCA  212. 

[f]  Mervioea  on  vessel  held  mari- 
time.— In  Lawrence  v.  Flatboat,  84 
Fed.  200  [aft  86  Fed.  S07.  30  CCA  480], 
a  libel  for  wages  for  services  on  a 
pile  driver,  It  was  held  that  the  libel- 
ants' work  was  maritime  in  its  char- 
acter and  created  a  lien  upon  the 
vessel,  although  It  consisted  mainly 
In  the  erection  of  bulkheads  upon 
which  the  channel  tights  were  placed. 

[g]  A  lease  of  a  wharf  Is  not  a 
maritime  contract,  but  is  a  contract 
relating  to  realty,  and  is  not  therefore 
cognizable  In  a  court  of  admiralty. 
Upper  Steamboat  Co.  v.  Blake,  2  App. 
(D.  C.)  51;  But  see  Clifford  v.  U.  S., 
34  Ct.  CI.  223  (to  the  effect  that  a 
wharf,  although  standing  on  the  land, 
comes  within  admiralty  JurlBdlction). 

[h]  .Bale  of  oarro  on  shore. — 
Where  a  master  was  instructed,  In 
his  home  port,  to  sell  a  cargo  at  the 
port  of  destination  according  to  his 
judgment,  and  he  landed  the  cargo 
there  and  proceeded  to  dispose  of  it 
on  shore,  this  was  not  a  maritime 
contract  cognisable  In  an  admiralty 
court.  "Waterbury  v.  Myrfck,  29  F. 
Cas.  No.  17,253,  Blatchf  &  H.  34. 

17.  The  Slrius,  65  Fed.  226,  228 
[quot  Cox  V.  Murray,  6  F.  Cas.  No. 
3,304  (where  Belts,  J.,  gives  one  an 
excellent  Idea  of  the  scope  of  the 
expression  as  applied  to  contracts. 
He  says:  "The  subject-matter  of  the 
contract — the  substantial  object  and 
end — must  pertain  to  navigation,  or 
be  connected  with  transactions  per- 
formed by  vessels  on  the  sea,  to  be- 
come maritime  in  Its  nature,  and  he 
clothed  with  the  privilege  of  a  remedy 
in  Admiralty  Courts;  and  it  appears 
to  me  that  an  agreement  acQulres  this 
maritime  quality  only  when  the  mat- 
ters performed  or  entered  upon  under 
It  pertain  to  the  fltment  of  a  vessel 
for  navigation,  aid  and  relief  supplied 
her  In  preparing  for  and  conducting 
a  voyage,  or  the  freighting  or  em- 
ployment of  her  as  the  Instrument  of 
a  voyage")]. 

[aj  Ooanaot  for  adnoatlon  on 
idibboavd. — A  contract  for  the  board 
and  education  of  pupils  In  a  boys' 
school  on  I>oard  ship  is  not  a  mari- 
time contract.  The  Pennsylvania,  154 
Fed.  9,  88  CCA  139. 

18.  Cox  V.  Murray,  6  F.  Cas.  No. 
8,304,  Abb.  Adm.  840. 

fal  Money  aAvanoed  to  pay  crew. 
— (Ij  A  oontract  made  with  the  own- 
ers of  a  vessel  used  in  navigating  the 
waters  of  the  state,  whereby  money 
was  advanced  to  them  and  used  In 
paying  the  wages  of  the  boat's  crew. 
Is  not  such  a  maritime  contract  as 


win  give  the  United  States  district 
court  exclusive  Jurisdiction  thereof 
and  oust  the  Jurisdiction  of  the  state 
courts.  Cavender  v.  Steamboat  Fanny 
Barker,  40  Mo.  235.  (2)  But  where 
seamen  for  a  yacht  are  procured  by 
shipping  agents  at  the  master's  re- 
quest, sign  articles,  and  at  the  n^^ster's 
request  are  supplied  with  board  until 
the  master  may  call  for  them,  but  are 
afterward  discharged,  the  shipping 
agent's  services  and  supplies  are 
maritime  and  within  the  jurisdiction 
of  a  court  of  admiralty,  Haveron  v. 
(Koelet.  88  Fed.  301. 

[b]  OoUaotlon  of  fMlcllta.r— A  con- 
tract by  which  respondent,  as  a  ship 
broker,  agreed  to  collect  certain 
freights  earned  by  a  vessel,  and  to 
divide  the  same  with  libelant.  In  con- 
sideration that  the  latter  would  not 
contest  a  claim  filed  by  respondent 
against  the  vessel  in  pending  proceed- 
ings In  which  she  was  libefed,  la  not 
maritime,  and  a  suit  for  .Its  enforce- 
ment cannot  be  maintained  in  a  court 
of  admiralty.  Skinner  V.  Harris,  »8 
Fed.  442. 

[c]  Oontract  to  oar*  for  minor  son. 

— Admiralty  has  no  Jurisdiction  of  a 
lil>el  in  personam  for  breach  of  a  con- 
tract whereby  defendant  agreed  that 
libelant's  minor  son  should  go  on  a 
sea  voyage,  and  render  services  with- 
out receiving  compensation  therefor, 
but  have  careful  and  tender  usage, 
the  libel  alleging  that  by  reason  of 
defendant's  misconduct  and  ill  treat- 
ment libelant's  son  died,  end  that  li- 
belant thereby  lost  the  services,  com- 
fort, and  society  of  his  son.  Flummer 
V.  Vebb.  19  F.  Cas.  No.  11,288,  4 
Mason  380. 

[d]  Oontract  between  passenger 
and  master, — A  contract  between  a 
passenger  and  the  master  of  a  vessel 
is  a  personal  contract  not  cognizable 
in  admiralty.  Bracket!  v.  The  Hercu- 
les, S  F.,Cas.  No.  No.  1,762,  Gllp.  184. 

[e]  OonstltatlBff  pem<»  general 
agsnV — A  contract  constituting  a  per- 
son general  passenger  and  freight 
agent  of  a  steamship,  and  giving  him 
entire  control  of  her  passenger  and 
freight  business,  is  not  a  maritime 
contract,  and  a  suit  in  rem  In  admi- 
ralty will  not  lie  for  a  breach  of  such 
contract.    The  Humboldt,  86  Fed.  351. 

tf]  Personal  oontraot  of  agent  of 
p. — Where  a  libel  was  filed  In  per- 
sonam against  the  agents  of  a  foreign 
ship  In  New  York,  who  had  personally 
promised  the  libelants  to  pay  for  a 
previous  loss  through  the  breach  of 
a  charter  party,  the  agents  not  being 
owners  or  personally  liable  for  the 
damages  aside  from  the  new  promise. 
It  was  held,  ui>on  exceptions  to  the 
libel,  that  the  agent's  personal  con- 
tract was  not  a  maritime  contract  of 
which  the  admiralty  had  Jurisdiction. 
Fox  V.  Patton,  22  Fed.  746. 

[g]  Pawtfiaslng-  Tsassl  and  travel- 
ing with  her. — A  claim  against  the 
owner  of  a  vessel  for  services  In  pur- 
chasing her  and  in  traveling  on  her, 
looking  after  the  owner's  interests, 
but  having  no  control  over  or  con- 
cern In  the  navigation  of  the  vessel, 
and  for  advances  to  the  master  and 
vessel  as  the  owner's  agent.  Is  not 
within  the'  Jurisdiction  of  admiralty. 
Doollttle  V.  Knobeloch.  39  Fed.  40. 

is.  The  Wm.  H.  Hoag,  168  U.  S. 
443,  18  set  114,  42  L.  ed.  537:  The 
Resolute,  168  U.  S.  437,  IS  SCt  112,  42 
L.  ed.  633:  U.  8.  Shipping  Co.  v.  U. 
fl..  146  Fed.  914:  Boutin  v.  Rudd.  82 
Fed.  S86,  27  CCA  62«;  Maury  v.  Cul- 


dietion  the  snbstanee  of  the  whole  contract  must 
be  maritime;  it  is  not  a  sofflcient  foundation  for 
admiralty  jurisdiction  that  there  are  involved  some 
ingredients  of  a  maritime  nature.^  There  are  many 
contracts  relating  more  or  less  to  navigation  and 
commerce  which  are  not  cognizable  in  admiralty,'^ 
On  the  otiiar  hind,  where  a  contract  is  essentially 
maritime  the  admiralty  court  has  jurisdiction  over 
the  whole,  and  will  inquire  into  all  its  breaches, 
whatever  issues  the  inquiry  may  involve.'^  Thus 

llford,  10  Fed.  388,  4  Woods  118;  The 
Richard  Busteed,  20  F.  Cas.  No.  11.764, 
1  Sprague  441;  Schultz  v.  Bosman,  21 
F.  Cas.  No.  12,488,  6  Hughes  97; 
Spencer  v.  Bailey,  1  Hawaii  187. 

[a]  QMesUiiii  of  lien  ffoea  to 
merlta^^urisdiction  in  the  admtralty 
court  has  been  defined  as  the,  power 
to  adjudicate  a  case  upon  the  mertta 
and  dispose  of  It  as  Justice  may  re- 

?ulre.  As  applied  to  a  suit  In  rem 
or  the  breach  of  a  marltlmo  contract, 
it  presupposes,  (1)  that  the  contract 
sued  upon  Is  a  maritime  contract: 
and  (2)  that  the  proi>erty  proceeded 
against  Is  within  the  lawful  custody 
of  the  court    These  are  the  only  re- 

aulrements  necessary  to  give  Juris- 
Ictlon.  Proper  cognisance  of  the  par- 
ties and  subject  matter  being  con- 
ceded, all  other  matters  belong  to  the 
merits.  The  question  therefore 
whether  the  district  court  was  correct 
In  assuming  Jurisdiction  of  a  libel 
of  a  vessel  for  seamen's  wages  which 
accrued  while  the  vessel  was  In  the 
custody  of  a  receiver,  appointed  by 
a  state  court,  upon  the  foreclosure  of 
a  mortgage  upon  the  property  of  the 
owner,  the  vessel  having  been  sold 
and  passed  Into  the  purchaser's  hands 
and  the  receiver  discharged  when  the 
warrant  of  arrest  was  served,  was 
decided  In  the  affirmative.  The  ques- 
tion of  whether  there  was  or  was  not 
a  Hen  was  held  not  to  be  one  6f  Juris- 
diction, but  of  merits.  The  Wm.  H. 
I^ag.  168  U.  S.  443,  18  SCt  114.  42 
L.  ed.  637;  The  Resolute,  168  u.  8. 
437.  18  set  112,  42  L.'ed.  633. 

20.  Pacific  Surety  Co.  v.  Leatham, 
etc..  Towing,  etc.  Co.,  161  Fed.  440, 
80  CCA  670;  Graham  v.  Oregon  R., 
etc.,  Co.,  134  Fed.  454;  Rl^ard  v. 
Hogarth,  94  Fed.  684:  The  Harvey 
and  Henry,  86  Fed.  656,  SO  CCA  330; 
Pacific  Coast  Steamship  Co.  v.  Fer- 
guson. 76  Fed.  993,  22  CCA  671  [aff 

70  Fed.  870];  The  Richard  Winslow, 

71  Fed.  426.  18  CCA  344  [aff  67  Fed. 
2591;  Dlefenthal  v.  Hamburg-Amerl- 
kanlsche  Packentfahrt  Actien-Gesell- 
Bchaft,  46  Fed.  397;  The^aglnaw,  32 
Fed.  176;  Plummer  v.  Webb,  19  F. 
Cas.  No.  11,233.  4  Mason  380.  See 
also  California-Atlantic  Steamship 
Co.  v.  Central  Door,  etc.,  COy  206  Fed. 
6,  124  CCA  139;  Skinner  v.  Harris,  88 
Fed.  442. 

|a]   OontnMta  of  a  mUwd  natsra, 


only  partly  maritime,  are  not  cbj 
■able  in  the  admiralty  courts.  When- 
ever the  subject  matter  of  a  etmtro- 
versy  belongs  to  the  Jurlsdl^ion  of  a 
court  of  common  law  or  of  equl^  the 
Incidental  matters  must  also  be  rele- 
gated to  the  appropriate  Jurisdiction, 
notwithstanding  of  themselves  they 
might  be  cognisable  in  admiralty. 
Vandewater  v.  Mills.  19  How.  (TT.  8.) 
82,  IB  Xfa  ed.  654:  The  Pennsylvania, 
154  Fed.  9.  88  CCA  139;  Krohn  v. 
The  Julia,  37  Fed.  869;  Hall  v.  Hud- 
son, 11  F.  Cas.  No.  5,935.  2  Sprague 
65:  The  Illinois,  12  F.  Cas.  No.  7,006, 
2  Fllpp.  883;  Plummer  v.  Webb,  19 
F.  Cas.  No.  11,233,  4  Mason  380. 

tb]  Where  a  mazlttme  oontraot  is 
so  Inseparably  conneoted  with  a  oon- 
traot over  wniob  the  oonrt  has  no 
Jnrisdlotlon  that  one  cannot  be  de- 
cided without  diroosing  of  the  other, 
admiralty  has  no  jurisdiction.  Turner 
V.  Beacham,  24  F.  Cas.  No.  14,262, 
Taney  583. 

ai.  The  Pleroma,  176  Fed.  639;  The 
Harvey  and  Henry,  86  Fed.  666,  30 
CCA  830. 

a>>   Bvana    v.    Itoqr    Tork,  etc., 
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the  juri&dictiou  is  not  defeated  by  the  fact  that 
some  incidental  matters  ure  to  be  performed  on 
land.'' 

[$60]  c.  Preliminaiy  Contracts.  A  mere  pre- 
liminary contract,  although  of  a  character  eventaally 
leading  to  a  maritime  contract,  is  not  within  the 
jurisdiction  of  the  admiralty."  So  admiralty  has 
not  jurisdiction  of  a  contract  to  procure  insurance,^" 
or  to  procure  a  charter  party  "  or  to  solicit  freight.'^ 

[$  70]  d.  Ezecatory  Contracts.^  So  long  as  a 
contract  remains  wholly  executory  the  vessel  and 


Steamship  Ca,  145  VviL  841:  Orabam 
V.  Oreson  R.,  etc^  C04,  1S4  Fed.  464; 
Oow  V.  William  w.  Brauer  Steamflhip 

Co.,  113  Fed.  672:  Keyser  t.  Blue  Star 
Steamship  Co.,  91  Fed.  267,  $3  CCA 
496  (holdlner  that  where  a  proviaton  of 
a  charter  party  for  a  foreign  vessel, 
although  not  in  Itself  maritime  In 
character,  is  so  connected  with  the 
other  stipulations  therein  as  to  ren- 
der it  an  essential  part  of  the  con- 
tract, and  It  appears  probahle  that 
without  it  the  contract  would  not 
have  been  entered  Into  by  the  owners, 
a  covrt  of  admiralty  has  jurisdiction 
of  an  action  for  an  alleged  breach  of 
such  provision);  The  Ptilaskl,  3S  Fed. 
883;  Barnard  v.  Morton,  2  F.  Caa.  No. 
1,006,  1  Sprague  186;  Church  v.  Shel- 
ton.  8  F.  Cas.  No.  2,714,  2  Curt.  271; 
The  Pacific,  18  P.  Gas.  No.  10,643,  1 
Blatchf.  669,  8  NYLegObs  340.  See 
also  The  Mary  Washington,  16  F. 
Cas.  No.  9,229,  1  Abb.  1,  1  Chase  125. 

[a]  Damages  for  lirMMAes  ooonr- 
Ttng  after  fulng  of  libel  mar  1m 
awarded. — Gow  v.  William  W.  Brauer 
Steamship  Co.,  118  Fed.  S72. 

[bl  An  additional  aneement  not  a 
luatitlin*  oostraot,  as  for  example  a 
stipulation  In  a  contract  of  affreight- 
ment for  Insurance  while  the  goods 
lay  on  the  wharf,  will  not  oust  the 
Jurisdiction  of  the  admiralty.  Rosen- 
thal V.  The  lioulsiana,  37  Fed.  264. 

38.  Nash  V.  Bohlen,  167  Fed.  427; 
Hosenthal  v.  The  Louisiana,  37  Fed. 
'264;  Tho  Brookllne,  4  F.  Cas.  No. 
1,937,  1  Sprague  104?  Wortman  v. 
Orifhth,  30  F.  Cas.  No.  18,057,  3 
Blatchf.  528. 

24.  United  Transp.,  etc,  Co.  v.  New 
York,  etc.,  Transp.  Line,  18B  Fed.  286, 
107  CCA  442;  The  Margaretha,  167 
Fed.  7*4,  93  CCA  184;  Brown  v.  West 
Hartlepool  Steam  Nav.  Co.,  112  Fed. 
1018,  50  CCA  664;  Taylor  v.  Weir, 
110  Fed.  IOCS;  Richard  v.  Hogarth. 
94  Fed.  684;  The  Harvey  and  Henry, 
86  Fed.  666.  80  CCA  820:  The  Hum- 
boldt, 86  Fed.  851;  The  Paola  R^  32 
Fed.  174  (campresalng  <»tton  Inund 
before  afCrelghtment  contract  made); 
The  Crystal  Stream,  26  Fed.  676  (so- 
liciting freight) ;  Wenberg  v.  A  Cargo 
of  Mineral  Phosrdiate,  16  Fed.  28&; 
The  Thames,  10  Fed.  848  (procuring 
charter  party);  Andrews  v.  Essex  v. 
&  M.  Ins.  Co.,  1  F.  Cas.  No.  374,  3 
Mason  6;  The  Schooner  Tribune,  24 
F.  Cas.  No.  14,171,  8  Sunin.  144. 

[a]  ■ervioes  In  proonrlng  crew. — 
(1)  Admiralty  has  no  jurisdiction  of 
a  suit  by  shipping  masters  to  recover 
for  services  In  procuring  a  crew  to 
navigate  a  vessel  from  one  port  to 
another  in  the  same  state.  Scott  v. 
The  Morning  Glory,  21  F.  Cas.  No. 
12,642.  (2)  But  services  performed 
by  a  shipping  agent  In  procuring  a 
crew  for  a  vessel  and  furnishing  them 
with  board  at  the  request  of  the  mas- 
ter may  be  recovered  for  in  the  ad- 
miralty. In  personam,  although  the 
seamen  are  discharged  before  ever 
going  aboard  the  vessel.  Haveron  v. 
Goelet,  8S  Fed.  301  (decided  under  the 
doctrine  relating  to  supplies).  See 
also  The  Gustavta,  11  F.  Cas.  No.  S.876, 
Blatchf.  &  H.  189. 

tb]  A,  oontraot  to  pnroliase  goods 
does  not  give  admiralty  Jurisdiction 
of  a  breach  of  it,  although  it  is  Joined 
to  a  contract  of  affreightment  and 
found  In  a  charter  party.  Peck  v. 
Laughlln,  19  F.  Cas.  No.  10,890,  14 
Pblla.  (Pa.)  631,  8  WklyNC  188. 

[cl   MrvtMB  m  pufluaalBf  a  rmwA 


are  preltmlnarr  services,  a  charge  for 
which  Is  not  cognisable  in  admiralty. 
Dooltttle  v.  Knt^eloch,  89  Fed.  40. 

[d1  Tha  adranoa  ox  moan  for  tbt 
PVTOBaa*  of  a  ship  and  the  deposit  of 
her  bill  of  sale  with  the  lender,  as 
security,  with  a  power  of  attorney  to 
sell  the  ship  for  his  reimbursement, 
do  not  constitute  a  contract  cognisable 
In  admiralty.  The  Perseverance,  19 
F.  Cas.  No.  11,017,  Blatchf.  ft  H  885. 

[e]  Ooata  of  adTwtlslng  a  tmb«1 
for  saa  and  commlaeione  for  procur- 
ing freight  are  not  suable  in  rem. 
Richard  v.  Hoeai-th,  94  Fed.  684;  The 
Bark  Joseph  Cunard,  13  F.  Cas.  No. 
7,535,  Olcott  120. 

as.  St.  Paul  F.  &  M.  Ins.  Co.  v. 
Birrell,  164  Fed.  104;  Reliance  Lum- 
ber Co.  V.  Rothschild,  127  Fed.  745; 
The  City  of  ClarksvUfe,  94  Fed.  201; 
Andrews  v.  Essex  F.  &  IS.  Ins.  Co., 
1  F.  Cas.  No.  374,  8  Mason  6. 

In  MarQuardt  v.  French,  6S  Fed. 
603,  606  [quot  8t  Paul  F.  ft  M.  Ins. 
Co.  T.  Birrell,  supra  p  106]  Brown  J., 
said:  "The  contract  of  Insurance,  in- 
deed, is  a  maritime  contract,  and  as 
such  is  within  the  Jurisdiction  of  an 
admiralty  court.  But  a  contract  or 
obligation  to  procure  insurance,  such 
as_I  And  this  obligation  to  have  been, 
is  not  a  contract  of  insurance,  nor  is 
It  a  maritime  contract.  It  is  upon  the 
other  side  of  the  line  dividing  con- 
tracts which  are  maritime  from  those 
which  are  not  maritime.  Such  a  claim 
does  not  differ  In  principle,  so  far  as 
the  Jurisdfctlon  of  a  court  of  admi- 
ralty is  concerned,  from  a  suit  to  re- 
cover compensation  for  a  broker's 
services  in  obtaininer  a  charter  party; 
or  for  building  a  ship  or  for  solicit- 
ing freight." 

86.  Richard  v.  Holman,  128  Fed. 
734 ;  Brown  v.  West  Hartlepool  Steam 
Nav.  Co.,  112  Fed.  1018,  50  (X A  664; 
Taylor  v.  Weir,  110  Fed.  1006;  Richard 
V.  Hogarth,  94  Fed.  684;  The  Hum- 
boldt, 86  Fed.  861;  The  Thames,  10 
Fed.  848. 

[a]   mmdatlon  ta  ahartav  par^^ 

(1)  A  claim  for  a  commission  stipu- 
lated In  a  charter  party,  to  be  paid 
for  obtaining  the  same  and  for  an 
attendance  fee,  la  not  made  a  marltlma 
claim  by  being  stipulated  for  In  the 
charter  party.  Richard  v.  Holman, 
123  Fed.  734;  Brown  v.  West  Hartle- 
pool Steam  Nav.  Co.,  112  Fed.  1018,  50 
CCA  664;  Taylor  v.  Weir,  110  Fed. 
1006;  Richard  t.  Hogarth.  94  Fed. 
684.  (2}  Nor  does  the  stipulation  that 
the  commission  Is  due  by  the  vessel 
alter  the  case.  Richard  v.  Hogarth, 
supra. 

47.  The  Harvey  and  Henry,  86  Fed. 
6B6,  80  CCA  330;  The  Crystal  Stream, 
25  Fed.  676;  The  Ole  Oleson,  20  Fed. 
384 ;  The  Joseph  Cunard,  IS  F.  Cas.  No. 
7.535,  Olcott  120. 

38.  Oontraot  of  towage  see  Towage 
[38  Cyc  557], 

as.  The  Keokuk.  9  Wall.  (U.  S.) 
517,  19  L.  ed.  744;  Vandewater  v. 
Mills,  19  How.  (U.  S.)  82,  16  L.  ed. 
554;  The  Schooner  Freeman  v,  Buck- 
ingham, 18  How.  (U.  S.)  182,  15  L.  ed. 
341;  The  Francesco.  116  Fed,  83;  The 
Prlscllla.  114  Fed.  836  [rev  106  Fed. 
7391;  The  Thomas  P.  Sheldon,  113 
Fed.  779;  The  Rlpon  City,  102  Fed. 
176.  42  CCA  247  (dictum);  Tho  Di- 
rector, 26  Fed.  708  (dictum);  The  J. 
P.  Warner,  22  Fed.  842;  The  City  of 
Baton  Rouge,  19  Fed.  461  [dlst  The 
Pacific.  18  P.  Cas.  No.  10,848,  1 
Blatchi.  569,  on  the  ground  that  In 


cargo  are  subject  to  no  lien  which  can  be  enforced 
by  a  libel  in  rem.**  For  breach  of  sueh  a  contract 
it  has  been  held  that  an  action  in  personam  may  be 
maintained,^  unless  ihe  contract  is  such  as  not  to 
give  reciprocal  rights  to  the  parties  to  sue  for 
nonperformance  but  there  are  cases  to  the 
contrary.*' 

Where  ^tiie  contract  has  baen  entered  upon  and 
partly  performed,  a  fibel  in  rem  may  be  maintained 
for  &tiliire  to  perform  the  remainder." 

li  71]   e.  NontioiL   Where  a  new  contract  in 

that  case  the  contract  for  passage 
had  been  so  far  entered  Into  that  the 
passage  money  had  been  paid,  while 
here  no  freight  had  been  paid  or 
goods  delivered];  The  Monte  A.,  12 
Fed.  831:  The  Prince  Leopold,  9  Fed. 
383,  4  Woods  48;  Scott  v.  The  Ira 
Chaffee,  2  Fed.  401,  2  Flipp.  650;  The 
Cabarva,  4  F.  Cas.  No.  2,276,  8  Blatchf. 
75;  The  Schooner  General  Sheridan, 
10  F.  C^aa.  No.  6,319,  2  Ben.  294;  Mar- 
shall V.  Plerres,  16  F.  Cas.  No.  9,130, 
9  Ben.  89;  The  Pauline,  19  F.  Caa.  Na 
10,848,  1  Blss.  390;  Torlces  v.  Wingl^d 
Racer,  24  F.  C^as.  No.  14,102;  The 
Steamer  William  Fletcher,  29  F.  Cas. 
No.  17,692,  8  Ben.  6S7.  And  soe  The 
Flash.  9  F.  Cas.  No.  4,867,  Abb.  Adm. 
67;  The-James  McMahon,  13  F.  Cas. 
No.  7,197,  10  Ben.  103  (where  Juris- 
diction In  rem  was  taken  on  a  contract 
of  towage,  where  the  towage  money 
was  paid  and  the  tug  made  the  voyage 
but  did  not  take  the  vessel  in  tow); 
Cakes  v.  Richardson,  18  F.  Cas.  No. 
10,390,  2  Lowell  173  (dictum);  The 
Williams,  29  F.  Cas.  No.  17,710,  Brown 
Adm.  208  (where  Jurisdlotlon  waa  en- 
tertained of  sulta  in  rem  on  contracts 
wholly  executory). 

80.  The  Strathnalm,  190  Fed.  673 
(where  admiralty  Jurlsdictior.  was 
held  to  attach  for  a  breach  of  con- 
tract to  load  a  cargo  on  a  vessel); 
The  Conveyor,  147  Fed.  686;  Oraham 
V.  Oregon  R..  etc.,  Co.,  186  Fed.  608 
(where  Jurisdiction  was  sustained  for 
breach  of  a  contract  to  *  furnish  a 
Cargo  to  a  Tessel):  Baltimore  Steam- 
Packet  Co.  V.  Patterson.  106  Fed.  lit, 
46  CCA  575,  ««  LRA  193  (where  Juris- 
diction was  sustained  on  the  same 
ground) ;  Patterson  v.  Baltimore 
Steam-ticket  Co.,  106  Fed.  957;  Bou- 
tin V.  Rudd,  82  Fed.  685,  27  CCA  626 
(where  admiralty  Jurisdiction  was 
sustained  In  a  suit  for  breach  of  con- 
tract of  towing);  The  J.  F.  Warner, 
22  Fed.  342;  The  Monte  A.,  18  Fed. 
831;  Maury  v,  Culllford,  10  Fed.  »8, 
4  Woods  118:  The  Schooner  Oeneral 
Sheridan,  10  F.  Cas.  No.  6,819,  S  Ben. 
294;  Marshall  v.  Plerrea,  IS  F.  Caa- 
No.  KlSIL  9  Ben,  89;  Oakea  t.  Rlchard- 
Bon,  18  F.  Caa.  No.  10,890,  »  LoweU 
178. 

81.  Steamship  Overdale  Go.  v. 
Turner.  208  Fed.  889. 

8a.  Cox  T.  Murray.  6  F.  Cas.  No. 
8,804,  Abb.  Adm.  840  (holding  that 
admiralty  had  no  Jurisdiction  of  a 
suit  for  a  breach  of  a  contract  for 
services  where  none  had  been  ren- 
dered); The  Pauline,  19  F.  Cas.  No. 
10.848,  1  Blss.  390  (where  such  a  con- 
tract was  held  not  cognizable  In  the 
admiralty  courts,  being  "a  mere,  exec- 
utory contract  for  the  service  of  the 
vessel;  or  rather  an  agreement  pre- 
liminary to  a  maritime  contract"); 
Torlces  v.  Winged  Racer,  24  F.  Caa. 
No.  14,102  (where  It  was  held  that 
the  remedy  for  a  breach  of  a  charter 
of  a  vessel  against  the  owners,  the 
cargo  not  having  been  placed  on  board, 
was  In  the  common-law  courts). 

33.  The  Oscoda.  66  Fed.  247;  The 
Director,  26  Fed.  708:  The  Calabria. 
24  Fed.  607;  The  Hermitage,  12  F. 
Cas.  No.  6,410,  4  Blatchf.  474. 

[a]  Then  a  Tessel  enters  imoB  tts 
perfermaaoe  of  a  oontxaot  of  srimlcltt- 
meat  she  becomes  pledged  to  Its  com- 
plete execution,  and  ihay  be  proceeded 
against  In  rem  for  any  breach.  The 
Prlscllla,  114  Fed.  836,  53  CCA  470 
Trev  lot  Fed.  7891;  Seott  v.  The  Ira 
ChafEee,  %  Jrt±Mi,  t  FUna  <5t. 
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the  nature  of  a  novation  and  not  in  itself  a  mari- 
time contract  takes  the  place  of  a  maritime  con- 
tract the  admiralty  courts  have  no  jurisdiction  of 
claims  arising  out  of  it.**  Bo  the  taking  of  personal 
security  for  the  demand,  but  not  in  satisfaction 
thereof,  vill  bar  proceedings  while  the  s^ority  re- 
mains outstanding,"  but  the  surrender  of  the  se- 
curity will  remove  the  bar."  If,  however,  a 
negotiable  note  or  other  security  is  taken  in  satis- 
faction or  extingaishment  of  the  claim,  its  sur- 
render will  not  restore  the  admiralty  jurisdiction." 

[;$  72]  i.  Particular  Oontracts— (1)  Bottomry 
and  Bespondentia.  It  is  a  rule  veil  settled  fcgr  nu- 
merous decisions  both  in  England  and  the  tfnited 
States,  that  admiralty  courts  have  jurisdiction  of 
suits  on  bottomry'"  and  respondentia*"  bonds, 
whether  given  by  the  owner  in  a  home  port/"  or 
abroad,**  or  by  the  master  in  a  foreign  port.**  Since 
the  jurisdiction  depends  on  the  subject  matter  and 
on  the  form  of  the  instrument  or  the  circumstances 
of  its  execution,  it  is  not  material  that  the  bond 


is  executed  on  land,*'  or  that  it  is  under  seal,**  or, 
apparently,  that  after  the  granting  of  the  bond, 
the  ship  has  never  put  to  sea.*" 

A  more  afreement  to  give  a  bond  has  been  thought 
to  be  cognizable  in  admiralty.** 

Sonec^  In  rem  or  In  perionam.  Suits  on  a  bot- 
tomry bond  must  be  brou^t  in  rem  except  in  the 
cases  of  want  of  authority  of  the  master,  or  fraud 
or  misconduct  of  the  owner  or  master,  causing  the 
loss  of  the  property,  in  which  cases  the  suit  may  be 
in  personam  against  the  wrongdoer.*' 

[$  73]  (2)  BuUding  Oontracto.*^— (a)  In  Oen- 
eraL  By  the  general  maritime  law  of  the  world  ad- 
miralty has  jurisdiction  of  contracts  for  ^e  building 
of  vessels.*^  and  anciently  this  was  the  rule  in 
England,  but  the  jealousy  of  the  common-law 
courts  in  later  times  caused  them  to  prohibit  the 
exercise  of  admiralty  jurisdiction  on  the  ground 
that  the  contract  was  made  and  performed  on  land, 
and  this  doctrine  was  adopted  by  the  American 
courts  before  the  time  of  the  Revolution,''  and  it 


34.  Fox  T.  Patton,  22  Fed.  746; 
The  Centurion,  6  F.  Com.  No.  2,S64,  1 
Ware  490. 

"AlthoUKh  the  admiralty  has  a  gen- 
eral jurisdiction  over  maritime  con- 
tractB  and  qiiasl  contracts,  and  thlnss 
done  on  the  sea,  It  does  not  follow 
that  the  payment  of  a  debt  In  every 
form  which  It  may  assume  can  be 
"enforced  In  the  admiralty,  simply  be- 
cause It  originated  In  a  contract,  or 
in  the  performance  of  a  service  which 
was  within  the  Jurisdiction  of  the 
court.  While  the  original  cause  or 
consideration  subsists  and  Is  in  force, 
the  party  may  have  his  remedy  in 
this  court,  but  when  that  is  estin- 

?ulshed  and  the  debt  passes  into  a  new 
orm,  by  what  In  the  civil  law  Is 
called  a  novation,  as  when  the  cred- 
itor receives  a  bond  for  the  sum  due, 
or  a  negotiable  note,  or  bill  of  ex- 
change Is  tatcen  as  payment,  and  as 
an  extinguishment  of  the  debt.  It 
will  not  be  contended  that  the  admi- 
ralty has  Jurisdiction  to  enforce  the 
payment  ox  the  debt  In  Its  new  form." 
Per  Ware,  J.,  In  The  Centurion,  5  P. 
Cas.  No.  2,654,  1  Ware  490.  492  [quot 
Faclflo  Surety  Co.  v.  Leatham,  etc., 
Towing,  etc.,  Co.,  151  Fed.  440,  444, 
80  CCA  670]. 

30.  Ramsay  v.  Allegro,  12  Wheat. 
(U.  S.)  611,  6  !>.  ed.  746  (where  a  ne- 
gotiable promissory  note  was  taken 
by  materialmen  for  supplies,  which 
note  bad  not  been  surrendered  or  ten- 
dered to  be  given  up):  Marshall  v, 
Bazin,  16  P.  Cas.  No.  9,125,  7  NYLeg- 
Obs  842. 

36.  Marshall  v.  Bazin,  16  F.  Cas. 
No.  9,126,  7  NTLegObs  342;  Sheafe 
V.  Kimball,  21  F.  Cas.  No.  I2.729a. 

37.  Reppert  v.  Robinson,  20  F.  Cas. 
No.  11,703,  Taney  492.  See  also  The 
Hilarity,  12  F.  Cas.  Na  6,480,  Blatchf. 
&  H.  90. 

"The  question  .  .  .  whether  a 
note  or  other  security  taken  for  a 
maritime  contract,  is  a  bar  to.  the 
admiralty  jurisdiction  or  not  depends 
upon  the  elCect  which  the  note  or 
other  security  has  (by  the  laws  of 
the  place  where  It  Is  made)  upon  the 
original  contract.  If  it  discharges 
ana  extinguishes  It,  and  stands  in  Its 
Dlace,  undoubtedly.  It  puts  an  end  to 
the  jurisdiction  of  the  court  of  ad- 
miralty; and  the  surrender  of  the 
note  could  not  renew  the  original  debt, 
nor  restore  the  admiralty  Jurisdiction 
over  it."  Per  Taney,  J.,  m  Reppert  v. 
Robinson,  20  F.  CaS.  No.  11,701,  Taney 
492,  496. 

[a]    Votes  for  seamen's  wages. — 

(1)  The  taking  by  a  seaman,  who  has 
a  claim  for  wages,  of  notes  secured  by 
a  mortgage  which  proves  to  be'worth- 
less.  In  settlement  of  a  state  attach- 
ment, does  not  prevent  his  libeling 
the  vessel  for  wages  (The  Gate  City, 
10  F.  C^s.  No.  6,267,  6  BAm.  200),  (f) 
nor  ^oes  his  taking  the  nonnegotiable 


note  of  the  master  for  his  wages, 
giving  a  reeelpt  therefor,  and  putting 
the  note  in  suit  (The  Harriet,  11  F. 
Cas.  No.  6,098,  1  Sprague  SS). 

38.  O'Brien  v.  Miller,  168  U.  a 
287,  18  set  140,  42  1*  ed.  489:  Dela- 
ware Mut.  Safety  Ins.  Co.  v.  Qosaler, 
96  U.  8.  645,  24  U  ed.  868;  The  Virgin 
v.  VyfhiuB.  8  Pet.  (U.  S.)_538,  8  L. 
ed.  1036;  The  Aurora,  1  WheaL  (U. 
S.)  96,  4  L.  ed.  46;  Blaine  v.  The 
Charles  Carter,  4  Cranch  (U.  S.)  828, 
8  L.  ed.  636;  Snow  v.  One  Hundred 
Eighty  and  Three-Fourths  Tons  Scrap 
Iron,  11  Fed.  517;  The  Ann  C.  Pratt, 
1  F.  Cas.  No.  409,  1  Curt.  240  [aff  18 
How.  63,  IB  L.  ed.  267];  The  Archer, 
1  P.  Cas.  No.  507,  9  Ben.  455;  The 
Bridgewater,  4  F.  Cas.  No.  1,866,  Ol- 
cott  85;  Burke  v.  The  M.  P.  Rich,  4 
F.  Cas.  No.  2,161,  1  CJiff.  808:  The 
Brig  Draco,  7  F.  Cas.  No.  4,(l57.  2 
Sumn.  167;  The  Bdward  Albro,  8  F. 
Cas.  No.  4,290,  10  Ben.  668;  The  Hi- 
larity, 12  F.  Cas.  No.  6,480.  Blatchf. 
&  H,  90;  The  Jerusalem,  13  F.  Cas. 
No.  7,293,  2  Gall.  191:  The  Mary,  16 
P.  Cas.  No.  9,187.  1  Paine  671;  Murray 
V.  Lasarus,  17  F:  Cas.  No.  9(962,  1 
Paine  572;  The  Ship  Packet,  18  P.  Cas. 
No.  10,664,  3  Mason  255;  The  Panama. 
18  P.  Cas.  No.  10,703,  Olcott  243; 
Wllmer  v.  Smilax,  30  P.  Caa.  No. 
17,777,  2  Pet.  Adm.  295;  The- Zephyr. 
30  P.  Cas.  No.  18,210,  8  Mason  341; 
The  Tobago,  5  C.  Rob.  218;  The  Ken- 
nersley  Castle,  8  Hagg.  Adm.  /I ;  The 
Duke  of  Bedford,  2  Hagg.  Adm.  294; 
Corset  v.  Husely.  Holt  K.  R  48.  90 
Reprint  924;  Johnson  v.  Shtopen,  2 
Ld.  Raym.  982.  92  Reprint  164;  Ben- 
sen  V.  JelTrles.  1  Ld.  Raym.  162,  91 
Reprint  999;  Menetone  v.  Gibbons,  3 
T.  R.  267,  100  Reprint  568;  The  Aline, 
1  W.  Rob.  Ill;  The  Vlhilia.  1  W.  Rob. 
1.  Compare  The  Helgoland,  Swab. 
491  (in  foreign  port) ;  The  Royal 
Arch,  Swab.  269  (ff  given  In  foreign 
port  only,  but  not  In  home  port). 

[a]  a  no*  glTsn  «Mm  prlnewles 
fforeniar  nub  ■eourlnes,  (l)  a  ny- 
pothecatlon  cannot  be  enforced  In  ad- 
miralty. Hurry  v.  The  Ship  John  and 
Alice,  12  P.  Cas.  No.  6,S2S.  1  Wash. 
C.  C.  293:  Maltiaad  T.  The  Brig  At- 
lantic. 16  F.  Cas.  No.  8,980,  Newb. 
Adm.  514:  Squire  v.  One  Hundred  Tons 
of  Iron,  22  P.  Cas.  No.  18,270,  2  Ben. 
21.  (2)  Thus  a  stipulation  a^inst 
maritime  risk  on  the  part  of  the 
lender  deprives  admiralty  of  juris- 
diction. Maitland  v.  The  Brig  Atlan- 
ticL  supra. 

[b]  Vliere  there  Is  an  apparent 
JnrwUotlon  on  the  face  of  the  libel 
and  no  appearance  In  opposition  an 
admiralty  court  will  take  cognizance 
of  the  case.  Skldmore  v.  The  Polly. 
22  P.  Cas.  No.  12,928,  Anth.  N.  P.  (N. 
Y.)  200. 

[cl  ireowraitT  for  loasv— (l)  Ad- 
miralty jurisdiction  In  cases  of  bot- 
tomry Is  not  affected  by  the  fact  that 


the  bond  was  given  by  the  owner  for 
an  object  not  Indispensable.  It  Is 
nop  the  absolute  necessity  of  the  loan 
that  gives  jurisdiction.  The  Sloop 
Mary;  16  F.  Cas.  No.  9,187.  1  Paine 
671.  (2)  But  if  given  In  a  home  port 
the  bond  must  be  for  money  Intended 
to  be  applied  to  thepurposes  of  the 
voyage.  Knight  v.  The  Attlla,  14  F. 
Cas.  No.  7,881,  Crabbe  326. 

39.  O'Bclen  v.  MlUen,  168  .tJ.  S. 
287.  18  set  140,  42  L.  «d.  469;  (^nard 
v.  Atlantic  Ins.  Co.,  1  Pet  (U.  S.) 
386,  7  U  ed.  189;  The  Edward  Albro. 
8  P.  Caa  No.  4,290,  10  Ben.  668:  The 
Panama,  IS  P.  Cas.  No.  10.703,  Ol- 
cott 343;  The  Gratitudine,  3  C.  Rob. 
240,  24  ERC  277;  Cargo  ex  Sultan, 
Swab.  504. 

40.  The  Draco,  7  P.  Cas.  No.  4,057, 
2  Sumn.  157. 

[a1  A  bypotbeoatlon  of  the  freight 
uoBeys  given  by  ^.steamship  line  in 
Its  home  port  to  secure  the  payment 
of  money  advanced  to  permit  the 
line  to  pay  its  obligations  in  forelgrn 
countries  and  prevent  detention  is  a 
maritime  contract  within  the  admi- 
ralty Jurisdiction.  The  Advance,  72 
Fed.  793,  19  CCA  194;  Freights  of  the 
Kate,  63  Fed.  707. 

41.  The  Mary,  16  F.  Cas.  No.  9,187,' 
1  Paine  671. 

43.  O'Brien  v.  Miller,  168  U.  S. 
287,  18  set  140,  42  L.  ed.  469;  The 
Mary,  U  P.  Cas.  No.  9.187,  1  Paine 
671;  Murray  v.  Lazarus,  17  P.  Caa. 
No.  9,962,  1  Paine  672;  Johnson  v. 
Shippen,  2  Ld.  Raym.  982,  92  Reprint 
154. 

[a]    A  loan  to  a  navtsr  for  repair- 
ing damages  sustained  by  a  vessel  on 
the  high  seas  gives  Jurisdiction  to  an< 
admiralty  court.    Buigln  v.  The  Rain- 
bow, 4  P.  Cas.  No.  2jll6.  Bee  116. 

43.  Johnson  v.  Shippen,  2  Ld. 
Raym.  982.  92  Reprint  164;  Menetone 
V.  CNbbons,  3  T.  R.  267,  100  Reprint 
668.    And  see  supra  I  66. 

44.  Menetone  v.  Gibbons,  3  T.  R. 
267,  100  Reprint  668.  See  Shipping 
[36  Cyc  202  text  and  note  10]. 

45.  The  Aline,  1  W.  Rob.  111. 

46.  The  Aline.  1  W.  Rob.  111. 

47.  Admiralty  Rule  No.  18. 

48.  Oonstmotloa  work  flvlac  rise 
to  maritime  Ilea  see  Maritime  Xlens 
[26  Cyc  7631. 

tt.   Benedict  Adm.  <4th  ed)  \  184: 
Consulat  de  la  Mer  a  82;  Dig.  lib  42  . 
lit  6  arts  26,  34.    See  also  The  Maud 
Carter.  29  Fed.  156;  De  Lovio  v.  Bolt, 
7  P.  Cas.  No.  3.776,  2  Gall.  898. 

Sa    See  1  Rolle  Abr.  683. 

61.    See  Clinton   v.   The  Hannah, 
etc..  6  P.  Cas.  No.  2,898.  Bee  419. 

tal  B7  statute  In  -BagUaA  (24  & 
26  Vict,  c  10)  the  admiralty  division 
now  has  Jurisdiction  in  rem  over 
claims  for  Dulldlng,  equipping,  or  re- 
pairing a  ship.  If  at  the  time  the 
cause  Ts  instituted  the  ship  or  the  pro- 
ceeds arising  from  its  rale  arft  pnder 
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has  been  held  by  a  Vaa^  line  of  deeisions  thai  eon- 
traets  for  the  buildup  of  TeBsela,"  or  for  work 
done  or  materials  furnished  in  their  conBtructioa," 
are  not  maritime  contracts  and  consequently  are 
not  within  admiralty  jurisdiction,  even  when  the 
work  is  performed  or  the  materials  are  supplied 
aftCT  she  is  launched.'*  Where,  however,  a  vessel  is 
altered  and  fitted  up  for  a  different  trade  from  that 
for  which  she  was  originally  designed,  work  done 
aud  materials  furnished  therefor  will  be  .taken  as 
having  been  furnished  for  repairs  and  not  for  con- 
struction, even  where  the  expenditure  is  lai^e  as 
compared  w^ith  the  value  of  the  vessel,  and  ad- 
miralty will  take  jurisdiction  of  a  claim  therefor.'" 
[%  74]  (b)  Where  State  Lien."  In  respect  to 
such  contracts  it  is  competent  for  the  states  to 
create  such  liens  as  their  legislatures  may  deem 
just  and  expedient,  not  amounting  to  a  regulation  of 
commerce,  and  to  enact  reasonable  rules  aud  regu- 


the  arrest  of  the  court.  See  The 
Two  Ellens,  L.  R.  4  P.  C.  161;  The 
Cella,  18  P.  D.  82. 

Ba.  XJ.  S. — Iroquois  Transp.  Co.  v,  De 
Laney  Foree,  etc.,  Co.,  205  U,  S.  354,  27 
set  509,  61  L.  ed.  836;  Graham,  etc., 
Transp.  Co.  v.  Craig  Shipbulldlnjr  Ca, 
203  V.  S.  B77.  27  SCt  777,  51  £.  ed. 
X25:  Edwards  v.  ElUott,  21  Wall.  E82. 
22  L.  ed.  487;  Morewood  v.  Enequist, 
28  How.  491,  16  L.  ed.  616:  Roach  v. 
Chapman,  22  How.  129,  16  L  ed.  291; 
People's  Perry  Co.  v.  Beers,  20  How. 
293.  15  L.  ed.  9«1;  The-  Ralthmoor, 
186  Fed.  849,  852  [clt  Gycl;  The 
Winneba^  141  Fed.  946.  78  CCA  295; 
The  John  B.  Ketcham  2d.  9?  Fed.  872, 
18  CCA  618;  The  William  Wlndom. 
78  Fed.  498;  Clinton  v.  The  lOannah, 
etc..  6  F.  Cas.  No.  2,898,  Bee  419; 
Cunningham  t.  Hall.  6  P.  Caa.  No. 
8,481.  1  Cliff.  48;  Foster  v.  Ellis,  9 
JF.  Caa.  No.  4,968,  B  Ben.  88;  LudlnsT- 
ton  V.  The  Nucleus,  l&  P.  Cas.  No. 
8.S98:  The  Norway,  18  F.  Cas.  No. 
10,8S9,  8  Ben.  163;  Tumbull  v.  The 
Enterprize,  24  F.  Cas.  No.  14,242,  Bee 
845;  Calkin's  Case,  3  Gt.  CI.  297.  See 
also  The  Glide,  167  U,  S.  606.  17  SCt 
980.  42  L.  ed.  296.  Contra  I>avls  v. 
New  Brlff,  7  F.  Caa.  No.  3.64S,  Gilp. 
478:  Parmlee  v.  The  Charles  Mears, 
18  F.  Cas.  No.  10.766,  Newb.  Adm. 
197:  Read  v.  Hull  of  a  New  Brig.  20 
F.  Cas.  No.  11,609,  1  Story  244;  The 
Richard  Buateed,  20  F.  Cas.  No.  11,794, 
1  Sprasue  441. 

Ark. — Davis  V.  Mason,  44  Ark.  558. 

Cal.— Olsen  v.  Birch,  ISS  Cal.  479, 
85  P  1032,  85  AmSR  215. 

Ind. — Wyatt  v.  Stuckley,  29  Ind.  2T9. 

Mass. — Foster  v.  The  Richard  BuB- 
teed,  100  Mass.  409,  1  AmR  125. 

Mo. — Pelsh  V.  The  Magnolia,  45  Mo. 
69;  MltcheU  V.  The  Masnolla.  46  Mo. 
07. 

N.  J.— BlUot  T.  Edwards,  84  N.  J. 

L.  96. 

N.  T.— Kins  V.  Oreenwar,  71  N.  T, 
418;  Sheppard  t.  Steele,  48  N.  T.  52, 
8  AmR  6«0. 

Oh. — The  Petrel  v.  Dumont,  28  Oh. 
Bt.  602.  22  AmR  397:  The  M.  Tuttle 
V.  Buck.  23  Oh.  St.  565,  13  AmR  270. 

See  Scatcherd  ljumber  Co.  v.  Rike. 
118  Ala.  555,  21  S  136,  59  AmSR  147. 

fa]  Interreninf  lihels. — In  The 
William  Wlndom.  73  Fed.  496,  It  is 
said  that  the  rule  stated  In  the  text 
does  not  apply  to  cases  where  the 
court  of  aamlralty,  having  properly- 
taken  Jurisdiction  in  rem,  is  proceea- 
Ing  to  condemn  and  sell  a  ship  or 
'other  vessel.  In  such  cases,  where 
the  jurisdiction  has  once  rightfully 
attached,  the  court  of  admiralty  can 
entertain  interveninr  llbela  on  be- 
half of  all  parties  who  have  liens  on 
the  vessel,  regardless  of  whether  such 
liens  are  based  upon  siaritlme  con- 
tracts or  not. 

63.  U.  S. — Iroquois  Transp.  Co.  v. 
De  Irfiney  Forge,  etc.,  Co.,  205  U.  S. 
854,  27  SCt  509,  51  U  ed.  836;  The 
Winnebago,  141  Fed.  946.  78  CCA  295; 
The  Kingston,  28  Fed.  300;  The  Count 


de  Lesseps,  17  Fed.  460;  The  Guiding 
Star,  9  Fed.  521;  Allalr  v.  The  Francis 
A.  Palmer,  1  P.  Cas.  No.  203;  The 
Coernlne,  6  F.  Cas.  No.  2,944;  Qriffen- 
berg  V.  The  John  Laughlln,  11  F.  Cas. 
No.  6,811,  2  WklyNC  (Pa.)  612:  Young 
V.  The  Ship  Orpheus,  80  F.  Cas.  No. 
18,169,  2  Cliff.  89. 

Ind. — Sinton  V.  The  R.  TL  Roberts, 
46  Ind.  476. 

La. — Avrill  V.  The  Alabama  Belle, 
20  La.  Ann.  432. 

Mich. — Delaney  Forge,  etc.,  Co,  v. 
The  Winnebago,  142  Mich.  8*,  105 
NW  627,  113  AmSR  666. 

N.  Y.— Sheppard  v.  Steele.  48  N. 
Y.  62.  3  AmR  600. 

Wash. — Waddell  v.  Steamer  IXalsy, 
2  Wash.  T.  76,  8  P  616. 

[a]  Oentnwk  to  fttnlih  maeWn- 
evjiJ-The  John  B,  Ketcham  2d,  97 
Fed.  872,  88  CCA  618:  The  Paradox, 
61  Fed.  860  (where  the  court  said: 
"The  case  seems  to  me  to  be  entirely 
within  the  decisions  of  Roach'  v. 
Chapman,  22  How.  (U.  S.)  129.  16 
L.  ed.  291;  In  re  Qlenmont,  32  Fed. 
708  [aff  34  Fed.  402];  The  Pioneer,  30 
Fed.  206;  The  Iosco,  13  F.  Cas.  No. 
7,«60,  Brown  Adm.  495:  Wilson  v. 
Lawrence,  82  N.  Y.  409;  in  which 
cases  all  the  suggestions  and  argu- 
ments of  the  libelants  seem  to  me  to 
be  met  and  overruled").  See  also 
Globe  Iron  Works  Co.  v.  The  Steamer 
John  B.  Ketcham  2d,  100  Mich.  583, 
69  NW  247,  43  AmSR  464. 

0%.  U.  S. — Iroquois  Transp.  Co.  v. 
De  Laney  Forge,  etc„  Co.,  205  U.  S. 
.154.  27  SCt  609,  61  L.  ed.  836;-  The 
William  Wlndom.  73  Fed.  496;  In 
re  Glenmont,  82  Fed.  703  [aff  84  Fed. 
402];  The  Count  de  I^esseps,  17  Fed. 
460;  The  Iosco,  18  F.  Cas.  No.  7,060. 
Brown  Adm.  49B.  Contra  The  Man- 
hattan. 46  Fed.  797;  The  EllKa  Ladd, 
8  F.  Cas.  No.  4,364,  3  Sawy.  519;  The 
■Revenue  Cutter  No.  2,  20  F.  Cas.  No. 
11.714,  4  Sawy.  143. 

Cal.— Olsen  v.  Birch.  138  Cal.  479, 
«5  F  1032,  86  AmSR  215. 

N.  Y. — Wilson  V.  Lawrence,  82  N. 
Y.  409. 

Tex. — Lake  Nav  Co.  v.  Austin  Elf-c- 
trlcal  Supply  Co.,  (Civ.  A.)  80  SW 
832. 

Wis. — Thorsen  v.  The  J.  B.  Martin, 
26  Wis.  488,  7  AmR  91. 

[a]  >o  jorisdlotlon  In  personam. — 
In  Cunningham  v.  Hall,  6  P.  Cns.  No. 
3,481,  1  Cliff.  43,  It  was  Held  that  the 
admiralty  courts  had  no  Jurisdiction 
of  a  UmI  In  personam  against  the 
builder  of  a  vessel  to  recover  dam- 
ages for  the  noneompletion  of  the 
ship  according  to  the  contract, 
brouglit  after  defects  had  been  dis- 
covered In  the  construction  after  de- 
livery and  employment  on  a  voyage. 

[b]  KitU  towed  to  another  port.^ — 
Where  a  hull  was  completed  and 
launched  and  towed  to  another  port, 
with  her  spars  on  deck  to  have  them 
stepped  at  the  latter  place  and  to 
be  otherwise  completed,  and  carrying 
a  small  cargo  of  flour  as  ballast,  the 


lationSf  prescrihing  the  mode  of  their  enforcement, 
not  inconsistent  with  the  exclusive  jurisdiction  of 
the  admiralty  courts;"  but  such  a  hen  ereated  by 
state  statute  in  favor  of  one  building  a  vessel  will 

not  be  enforced  in  admiralty." 

[$  75]  (3)  Oaniage— (a)  Of  Ooodfl— aa.  In 
0«unL  The  admiralty  courts  of  the  United  States 
have  jurisdiction  both  in  rem  and  in  personam  of 
all  suits  based  on  contracts  of  a&^ightment  or 
charter  party.  On  the  one  hand,  the  owner  or 
master  of  the  ship  has  a  remedy  in  rem  against  the 
goods,  or  he  may  proceed  personally  against  the 
owner  of  the  goods  or  other  person  liable  in 
personam  for  the  freight  due.  On  the  other 
hand,  the  owner  of  the  goods  has  a  remedy 
in  rem  against  the  ship,  or  in  personam  against 
the  owner  or  master  for  damages  for  breach  of 
the  contract  to  carry.  This  rule  applies  equally 
to   contracts   of  affreightment^   and   to  charter 

completion  of  the  work  was  held  to 
be  part  of  the  building  of  the  vessel 
and  admiralty  Jurisdiction  was  denied. 
The  loaco,  18  F.  Cas.  No.  7,060,  Brown 
Adm.  496. 

68.  The  Iris,  100  Fed.  104.  40  CCA 
801;  The  L.  B.  X.,  93  Fed.  238;  The 
Ellsa  Ladd,  8  P.  Cas.  No.  4,S64,  8 
Sawy.  619.  And  see  infra  6  88:  Marl- 
time  Liens  [2'6  Cyc  764]. 

[a]  A.  oontnwt  fer.woA  aad  ma- 
terlsl  in  oo»T«rUav  A  soow  into  ^ 
dredre  is  a  contract  for  building-,  over 
which  the  admiralty  haa  no  Jurisdic- 
tion. McMaater  v.  One  Dredke.  9S 
Fed.  832. 

Be.  XAmam  orMtted  by  atat*  vtetfttMr 
In  (flMral  see  infra  !  98. 

87.  U.  S.— The  LotUwanna.  21 
Wall.  658.  22  L.  ed.  664:  Edwards  v. 
Elliott.  21  Wall.  632.  zi  L.  ed,  4S7; 
22>e  Winnebago,  141  Fed.  946,  78  CCA 
296;  Calkin's  Case,  3  CL  CI.  297. 
Ark. — Davis  v.  Mason,  44  Ark.  553. 
Cal. — Olsen  v.  Birch,  138  CaL  479. 
66  P  1032,  85  AmSR  215. 

Ind. — Wyatt  v.  Stuckley,  29  Ind  279. 
Mass. — Foster  v.  The  Richard  Bus- 
teed,  100  Mass.  409,  1  AmR  125. 
,  N-  Y.— King:  v.  Greenway,  71  N.  Y, 
41*3. 

Or.— The  Victorian.  24  Or.  121,  8r 
P  1040.  41  AmSR  838. 

Tex.— Lake  Nav  Co.  v.  Austin  Elec- 
tric Supply  Co.,  (Civ.  A).  30  SW  832. 

ML  The  Robert  W.  Parsons,  191  u. 
S.  17,  24  SCt  8.  48  L.  ed.  73;  Knapp. 
etc..  Co.  V.  McCaffrey,  177  TJ.  S.  638. 
20  Set  824,  44  L.  ed.  926;  Edwards 
V.  Elliott,  21  Wall.  (U.  8.)  532,  22  L 
ed.  487;  Roach  v.  Chapman,  22  How. 
(U.  S.)  129,  16  L,  ed.  291;  The  John 
B.  Ketcham  2d,  97  Fed.  872,  36  CCA 
618;  McMaster  v.  One  Dredge,  95  Fed. 
832;  The  William  Wlndom,  73  Fed. 
496;  The  Paradox,  61  Fed.  860;  The 
Kingston,  23  Fed.  200;  The  GuldInK 
Star.  9  Fed.  621:  Ailalr  v.  The  Francis 
A.  Palmer.  1  P.  Cas. ,  No.  203 ;  The 
Coernine,  6  F.  Cas.  No.  2,944;  Grlffen- 
berg  V.  The  John  Laughlin,  ll  p. 
Cas.  No.  5,811,  2  WklyNC  (Pa.)  «12- 
The  Norway,  18  F.  Cas.  No.  10,359. 
3  Ben.  -163.  Contra  The  Hull  of  a 
New  Ship.  12  p.  Cas.  No.  6,863,  2 
Ware  203. 

In  The  J.  E.  Rumbell,  148  U.  S.  1.  11. 
13  SCt  498,  37  L.  ed.  346,  Hr.  Justice 
Gray  said  that  it  "is  now  settled  that 
a  contract  for  buUdInc  a  ship,  being 
a  contract  made  on  land  and  to  be 
performed  on  land,  Is  not  a  maritime 
contract,  and  that  a  lien  to  secure 
It,  given  by  local- statute.  Is  not  a. 
maritime  lien,  and  cannot,  therefore, 
be  enforced  in  admiralty.'' 

89,  U.  S— The  Eddy.  6  WalL  481. 
18  L.  ed.,  486;  Morewood  v,  Ehiequtst. 
23  How.  491,  16  L.  ed.  616;  Rich  v. 
Lambert.  12  How.  847.  13  L.  ed.  1017; 
New  Jersey  Steam  Nav.  Co.  v.  Mer- 
chants Bank,  6  How.  544.  12  L.  ed.. 
465;  The  Oceano.  148  Fed.  181;  U.  S. 
Shipping  Co.  V.  U.  S.,  146  Fed.  814: 
Grsdiam  v.  Oregon  R,  eta.  Co.  188< 
Fed.  608;  Plorence  Cotton  mi  Ca  v.. 
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parties.^  Since  the  jurisdiction  of  the  admiralty 
courts  in  the  United  States  is  not  limited  to  the  high 
seas,  the  fact  that  the  contract  is  to  be  performed 
wholly  between  ports  within  the  ^me  state  and  on 
inland  waters  does  not  exclude  the  jurisdiction.*^ 

In  England  admindty  has  no  jurisdiction  of 
-oontraota    of    aJfreightment  or  charter  parties 


Alabama  Towboat  Co.,  128  Fed.  916. 
63  CCA  641;  EMward  Hlnes  Lumber 
Co.  V.  Chamberlain,  118  Fed.  716,  55 
CCA  286;  The  Planet  Venus,  118  Fed. 
SS7;  Pacific  Coast  Co.  v.  Anderson,  107 
Fed.  973,  47  CCA  106  [aff  99  Fed.  109]; 
Baltimore  Steam-Packet  Co.  v.  Pat- 
terson. 106  Fed.  736,  45  CCA  575, 
66  L.RA  193  and  note;  The  New  Tork, 
$3  Fed.  495  [aff.  113  Fed.  810,  51  tX^A 
482];  The  Queen  of  the  Pacific.  61 
Fed.  213;  Rosenthal  v.  The  Louisiana, 
87  Fed.  264;  The  J.  F.  Warner,  22  Fed. 
342;  The  Monte  A.,  12  Fed.  331:  L>ands 
V.  A  Cargo  of  Two  Hundred  and 
Twenty-Seven  Tons  of  Coal,  4  Fed. 
478;  The  A.  M.  Bliss,  1  F.  Cas.  No. 
274.  2  Lowell  108:  Church  v.  Shelton, 
6  F.  Cas.  No.  2,714,  2  Curt.  271;  The 
Flash,  9  F.  Cas.  No.  4,857,  Abb.  Adm. 
67;  Qaugbran  v.  One  Hundred  and 
Fifty-One  Tons  of  Coal,  10  F.  Cas. 
Mo.  6,273  [aff  18  F.  Cas.  No.  10,520, 
4  BlatCbf.  3681:  The  Gold  Hunter,  10 
F.  Cas.  No.  6,&13,  Bl&tchf.  ft  H.  300; 
Harrison  v.  Stewart,  11  Fed.  Cas.  No. 
•.146,  Taney  485:  Hlnlns  v.  U.  8. 
Hail  Steamship  Co..  If  F.  Cas.  No. 
e,469.  S  Blatchf.  282;  The  Huntress. 
12  P.  Ca&  No.  6.914.  2  Ware  S9; 
Knox  V.  The  Nlnetta.  14  F.  Cas.  No. 
7,912,  Crabbe  534;  Lowry  t.  The  B. 
Benjamin.  IB  P.  Cas.  No.  8,582,  4 
FaLJR  26.  t  PaLJ  277:  Quirk 
Clinton.  20  F.  Cas.  No.  11,618;  The  St. 
Joseph,  21  F.  Cas.  No.  12,230.  7  NT 
WklyDlgr  85;  Thatcher  v.  McCulloh. 
23  F.  Cas.  No.  13,862,  Olcott  865;  Van 
Santwood  v.  The  John  B.  Cole,  28  F. 
Cas.  No.  16,876,  4  NTLegObs  878; 
Vose  T.  Allen.  28  F.  Cas.  No.  17,006, 
3  Blatchf.  289;  Wallls  v.  Chesney,  29 
F.  Cas.  No.  17,110. 

Al&ska. — ^The  Skookum,  1  Alaska 
S94. 

Hawaii. — Honolulu  Rapid  Transit, 
etc.,  Co.  V.  American-Hawaiian  Steam- 
ship Co.,  8  Hawaii  Fed.  1. 

wash. — Williams  V.  The  Columbia, 
1  Wash.  T.  86. 

Wis. — ^Warehouse,  etc,  Supplr  Co. 
V.  Oalvin,  96  Wis.  622,  71  NW  804, 
«5  AmSR  67. 

[a]  JmhA  and  na  oarriaffe, — (1) 
Admiralty  has  Jurisdiction  in  case  of 
loss,  in  the  course  of  water  transit, 
of  goods  shipped  to  Inland  points 
under  a  contract  for  through  trans- 
portation (Phoenix  Ins.  Co.  v.  Erie, 
«tc.,  Transp.  Co.,  19  F.  Cas.  No.  11,112, 
10  BlsB.  ,18  [aff  117  U.  8.  812,  6  SCt 
760,  1176.  29  L.  ed.  8731),  (2)  hut  not 
unless  the  transportation  on  land  is 
«xpreBeIy  contracted  for  In  the  shlp' 
ping  contract  (Oaughran  v.  One  Hun- 
43red  and  Fifty-One  Tons  of  Coal,  10  F. 
Cas.  No.  5,273  [aff  18  F.  Cas.  No. 
10,520,  4  Blatchf.  3681).  (3>  A  con- 
tract between  a  railroad  company 
baving  a  seaport  as  a  terminus  to 
its  road  and  a  steamship  company  for 
exclusive  carriage  of  Its  cargoes 
«t  such  port  during  the  term  of  the 
contract,  the  steamship  company 
agreeing  to  furnish  stumshlps  to 
.«aTry  us  cargoes,  is  essentially  a 
maritime  contract.  Graham  v.  Oregon, 
R.,  etc..  Co.,  136  V^d.  608.  See  also 
Patterson  t.  Baltimore  Steam-Packet 
Co.,  106  Fed.  967;  Baltimore  Steam- 
Tacket  Ca  Patterson.  106  Fed.  736. 
45  CCA  676.  66  LRA  193  [aff  101 
Fed.  296}.  (4)  But  a  mere  traffic 
agreement  between  such  a  railroad 
company  and  steamship  owner  to  use 
the  steamships  In  connection  with 
the  railroad  arid  divide  the  through 
rates,  such  as  might  be  made  between 
two  railroad  companies  for  carriage 
«n  land,  Is  not  a  maritime  contract 
for  the  breach  of  which  admiralty 
has  Jurisdiction.  Graham  v.  Orevon. 
R.,  etc.,  Co..  134  Fed.  4E4. 


n>l  Vhe  ImpUsd  oontracfc  of  a 
vessel  to  give  a  oleaa  receipt  for 

goods  actually  taken  aboard,  and  to 
ave  any  doubt  as  to  the  quantity 
settled  before  sailing,  Is  a  maritime 
obligation  cognizable  In  admiralty. 
The  W.  A  Storrell,  27  Fed.  570. 

[c]  rraight  carried  la  tow.— It  la 
Immaterial  that  the  vessel  on  which 
the  goods  are  carried  Is  towed  by 
another  vessel.  Van  Santwood  v.  The 
John  B.  Cole,  28  F.  Cas.  No.  16,876, 

4  NYLegObs  37S. 

[d]  9t^gbX  Bot  yel  dns^A  libel 
against  a  cargo  for  freight  Is  not  af- 
fected by  the  fact  that  the  cargo  was 
not  delivered  to  the  consignee  and 
therefore  the  freight  was  not  due,  ex- 
cept as  to  the  Imposition  of  costs. 
Clark  V.  Five  Hundred  and  Five  Thou- 
sand Feet  of  Lumber,  66  Fed.  236,  12 
CCA  628. 

[e]  l^slffht  ouAejr  mar  1>* 
lOwM  after  collection  by  the  char- 
terer and  deposit  In  bank,  and  the 
proper  proceeding  by  a  lender  of 
money  to  pay  charter  hire  under  an 
oral  acreement  of  pledge  of  the 
freight  for  its  repayment  is  to  en- 
force its  lien  by  a  Ubel  against  the 
deposit.  Bank  of  British  NcH-th  Amer- 
ica T.  Freights,  etc.,  of  the  Ansgar, 
127  Fed.  869  [aff  137  Fed.  634,  70  CCA 
1181. 

[f  ]  Bevlatlmu— A  Ubel  In  rem  may 
be  maintained  for  damages  to  a  cargo 
of  grain  caused  by  deviation  in  vio- 
lation of  a  condition  that  no  other 
cargo  should  be  taken  and  that  the 
vessel  should  proceed  directly  to  Its 
destination.  Knox  v.  The  Schooner 
Nlnetta,  14  F.  Cas.  No.  7,912,  Crabbe 
634. 

[g1    VnseawortliliissB  of  vessels 

~A  snipper,  after  discovering  that  the 
vessel  upon  which  the  cargo  was 
laden  Is  unseaworthy,  may  maintain 
a  libel  in  rem  for  the  nonperformance 
of  the  contract,  and  to  recover  the 
cargo  where  It  la  wrongfully  with- 
held (The  Director,  26  Fed.  708)  or 
for  damages  to  the  cargo  (The  New 
York,  98  Fed.  496  [aff  llS  Fed.  810,  61 
CCA  482]).  _^  _^  _ 

[h]  Z>auages  ooenrrliv  ea  wharf. 
— On  a  Ubel  for  the  value  of  goods 
which  were  to  be  shipped  on  claim- 
ant's vessel,  but  were  destroyed  on 
the  pier  before  lading,  the  contract 
of  affreightment,  the  basis  of  the 
ship's  liability,  being  a  maritime  con- 
tract, an  additional  stipulation  for 
Insurance  while  the  goods  were  on 
the  wharf  cannot  oust  the  Jurisdic- 
tion of  the  admiralty.  Rosenthal  v. 
The  Louisiana.  37  Fed.  264.  See  also 
Vose  V.  Allen,  28  F.  Cas.  No.  17,006, 

5  Blatchf.  288  (where  the  eonstenee 
of  a  cargo  of  Iron  shipped  on  frelcht 
refused  to  have  anything  to  do  with 
Its  delivery  at  the  wharf  where  the 
master  was  delivering  It,  and  the 
master  overloaded  the  wharf  so  that 
It  broke  down,  and  a  portion  of  the 
Iron  was  lost,  and  the  shipowner 
was  held  responsible  for  the  loss  to 
the  consignee,  who  had  made  ad- 
vances on  the  consignment). 

60.  Morewood  V.  Knequlst.  23  How. 
(U.  S.)  491,  16  L.  ed.  516;  Raymond  v. 
Tyson,  17  How.  (U.  S.)  53,  15  L.  ed. 
47:  The  Hercules,  129  Fed.  946  [aff 
184  Fed.  70S.  67  CCA  269];  The 
Thomas  P.  Sheldon,  lit  Fed.  779; 
The  RIpon  City,  102  Fed.  176.  42  CCA 
247;  Dunbar  v.  Weston,  98  Fed.  472; 
The  Harvey  and  Henry,  86  Fed.  666, 
30  CCA  330;  Blue  Star  Steamship  Co. 
V.  Keyser,  81  Fed,  607  [rev  on  other 
grounds  91  Fed.  267,  33  CCA  4»«1: 
The  Oregon.  66  Fed.  666.  5  CCA  221; 
Haller  v.   Fox,   61   Fed.   298;  The 


made  on  luid,  or  at  least  has  never  exer- 
cised it."*  But  by  statute**  in  order  to  give 
a  remedy  to  owners  of  goods  against  foreign 
shipowneiB^  for  damage  by  negligence  of  the 
ship,  admirallj  is  given  jurisdiction  of  claims 
by  the  owner,  or  consignee  or  assignee,**  of  a  bill 
of  lading  of  any  gDo&  carried  mto  any  port  in 

Baraooa.  44  Fed.  102;  The  Augustine 
Kobbe,  87  Fed.  696:'Pater8on  v.  Dakln, 
81  Fed.  682;  The  Alberto,  24  Fed.  879; 
The  Maria  Lulgla.  18  Fed.  556;  The 
Monte  A.,  12  Fed.  331;  The  Flfeabire, 
11  Fed.  743:  Maury  v.  Culliford,  id 
Fed.  388.  4  Woods  118:  The  A.  M. 
Bliss,  1  F.  Cas.  No.  274,  2  Lowell  108; 
Certain  Logs  of  Mahogany,  5  F.  C^. 
No.  2,669,  2  Sumn.  589;  Drlnkwater 
v.  The  Brig  Spartan,  7  F.  Cas.  No. 
4,086,  1  Ware  146;  Marshall  v.  PlerreS. 
16  F.  Cos.  No.  9,130,  9  Ben.  39;  Oakes 
v.  Richardson,  l8  F,  Cas.  No.  10,890, 
2  Lowell  173;  "The  Schooner  Volunteer, 
28  F.  Cas.  No.  16,991.  1  Stmtn.  661; 
Fessenden  v.  Cargo  of  Ship  Charles, 
1  Hawaii  161. 

[a]  Tbat  charter  party  nnder  seal 
InuaaterlaL — Drlnkwater  v.  The  Spar- 
tan. 7  F.  Cas.  No.  4,086,  1  Ware 
146. 

[b]  A  «lawM  of  a  oharter  party 
glTlBir  Uie  okartever  tte  agsaey  <n 
the  SB^  Im  eaae  she  la  In  feaeral 
average  during  the  term  of  the  char- 
ter creates  a  maritime  contract, 
which  may  be  enforced  In  a  court  of 
admiralty.  The  Rlpon  (^ty,  108  Fed. 
176.  42  CSCA  247.  . 

[c]  Oharter  of  vessel  not  la  ealst- 
•Boe^ — The  letting  by  charter  of  a 
vessel  not  In  existence,  but  **to  be 
built."  Is  a  maritime  contract  as 
respects  the  voyages  to  be  made  under 
it  and  the  guaranties  It  contains  as 
to  speed  and  draft:  and  a  court  of 
admiralty  has  Jurisdiction  of  a  Ubel 
for  the  breach  of  such  warranties 
after  tbe  vessel  Is  built  and  deUvered. 
The  Baracoa,  44  Fed.  102. 

[d]  Pmonal  stipnlatioas  la  ohar- 
ter  party.— (1)  In  Albertl  v.  Tbe  Vir- 
ginia, 1  F.  Cas.  No.  141.  2  Paine  116, 
admiralty  Jurisdiction  to  enforce  stip- 
ulations In  a  (diarter  party  which  are 
of  a  personal  and  noimiarltlme  nature 
was  denied.  (2)  Thus  an  agreement, 
contained  in  a  charter  party,  to  pay 
commissions  for  procuring  the  char, 
ter.  Is  not  cognisable  In  admiralty 
Richard  v.  Holman.  123  Fed.  734.  And 
see  supra  t  69.  (3)  But  a  stipulation 
In  a  charter  party  which  la  not  In 
Itself  of  a  maritime  character  may, 
by  its  relation  to  the  other  stipula- 
tions of  the  charter  party,  be  so 
connected  with  the  contract  as  t<v 
give  a  court  of  admiralty  Jurisdiction 
of  a  breach  of  the  stlpnlatfon.  Keyser 
V.  Blue  Star  Steamship  Ca.  91  Fed. 
267.  33  CCA  496. 


[el  Stlp^aation  not  embraoed  la 
ohiurter  party.— A  libel  in  rem  cannot 
be  malntolned  by  charterers  against 
a  vessel  for  a  cause  of  action  founded 
upon  a  stipulation  or  condition  of  the 
hiring  not  embraced  In  the  charter 
party,  or  for  misrepresentations  or 
concealment  of  facts  In  respect  to 
the  tonnage  or  capacity  of  the  vessel 
by  the  master  or  owners  leadingto 
the  charter  party.  Bp.lchen  v.  The 
EU  Whitney,  2  F.  Cas.  No.  792a  [afl 
8  F.  Cas.  No.  4,845,  1  Blatchf.  860]. 
ei.  See  supra  8  3S.  „  ^  „  ^ 
02.  Palmer  v.  Pope,  Hob.  79,  212, 
80  Reprint  359;  Caule  v.  Cooke,  2  Keb. 
498,  84  Reprint  313;  Johnson  v.  Drake, 
1  Keb.  176,  83  Reprint  884;  Smithson  v. 
Pain,  1  Keb.  168,  83  Reprint  873; 
Bushel  V.  Jay,  1  Keb.  163,  83  Reprint 
869;  The  Ironsides,  Lush.  468;  Wat- 
son V.  Warner,  2  Std.  161,  82  Reprint 
ISll.  See  also  Cremer's  Case,  Godb. 
885,  78  Reprint  227. 

63.  Admiralty  Court  Act  1861  (24 
Vict,  c  10)  i  6. 

64.  Tbe  St.  Cloud,  Brown.  &  L.  4 
(holding  that  the  property  In  the 
goods  mast  have  passed  to  the  as- 
signee to  enable  hlnv^  sue). 
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England  or  Wales,"  for  any  damage  thereto  by 
the  n^ligaice  or  miacondaet  of  the  owner,  master, 
or  crew  of  the  ship,  unless  at  the  time  of  the 
institntion  of  the  cause  any  owner  orpart  owner 
of  the  ship  is  domiciled  in  Ei^land  or  Wales."' ^.The 
proceeding  may  be  either  in  rem  or  in  personam." 
The  section  does  not  confer  a  maritime  lien,  but 
merely  gives  a  right  of  action  in  rem  or  in  per- 
sonam by  arrest  of  the  diip  when  it  comes  within 
reach  of  process."  Once  the  juxisdietion  has  at- 
tached, the  vessel  may  be  arrested  on  its  retnm  on 
a  new  voyage,""  but  only  the  vessel  carrying  the 
goods  into  port  can  be  arrested."'  '  ' 

[%  76]  bb.  Where  Damages  Indirect  The  fact 
that  the  damages  sought  in  suits  on  contracts  of 
afEreightment  or  charter  party  may  be  somewhat 
indirect  does  not  affect  the  admiralty  jurisdiction.*^ 
But  a  bond  wMeh  merely  responds  in  damages  for 
the  breach  of  the  conditions  of  a  charter  party  is 


not  enforceable  in  admiralty.*' 

77]  (b)  Of  PiBsattgeni.  Under  a  contract 
for  the  transportation  of  passengers  by  sea,  like 
one  for  the  transportation  of  merchandise,  being 
a  maritime  contract  and  there  being  no  distinction 
in  principle  between  thern^  the  same  liability  at- 
taches both  to  the  owner  and  to  the  vessel  for 
breach  of  performance." 

[$  78]  (4)  Demntnge.  A  court  of  admiralty 
has  juxisdietion  over  claims  for  demurrage,^*  or 
for  damages  for  detention  in  the  nature  of  demur- 
rage where  there  is  no  ea^tress  stipulation  for  de- 
murrage in  the  bill  of  lading/^  The  suit  may  be  in 
personam  against  the  consignee,"  or,  where  a  lien 
exists,  in  rem  against  the  cargo.*' 

i%  79]  (6)  Ganaral  Avarage.  In  the  United 
Stvtes  the  admiralty  courts  undoubtedly  have  juris- 
diction of  claims  for  coDtributi<m  in  general  aver- 
age,'^ although  the  jurisdiction  was  at  one  time 


eS.  The  Pieve  Superlore,  L.  R.  5 
P.  C.  482;  The  St.  Cloud,  Brown.  &  I*  4. 

[a]  Tb«  worA  "tsmnUA"  (1)  In  the 
act  IB  not  equivalent  to  "Imported" 
and  appUee  to  ahtpa  toucbinv  at  a 
port  oi  call  in  Ehigland  or  Waleo.  al- 
thoogh  the  carso  Is  subsequently  dla- 
charged  elsewhere.  The  Pieve  Su- 
perlore. Ii.  R.  6  P.  C.  482:  The  Patrla, 
L.  R.  S  A.  &  BL  4S6.  See  also  The 
Teutonla,  L.  R  4  P.  C.  171.  (2>  The 
act  applies  to  a  case  of  short  aellvery, 
although  the  mods  not  delivered 
were  not  oarriednnto  any  Britlah  port, 
the  term  "carried"  meaning  "carried 
or  to  be  oarried."  The  Danng,  Brown. 
&  L.  102.  _ 

[b1  Jnilsdiethm  of  adnlzaMT 
eonrts  of  Vntted  ■tatas.—Under  its 
discretionary  power  to  exercise  Juris- 
diction of  suits  between  foreigners 
where  the  subject  matter  is  of  a 
maritime  nature  the  cdurt  may  take 
cognizance  of  a  suit  brought  under  24 
&  25  Vict,  c  10  g  6.  where  the  goods 
have  been  carried  into  any  port  of 
England  or  Wales.  The  Maggie  Ham-, 
mond,  9  yfalt  <U.  S.)  436, 19XL  ed.  772. 

ae.  St.  24  Vict,  o  10  I  «. 
er.  St.  24  Vict,  c  10  I  as. 

es:   The  Pieve  Superlore.  Lb  R.  6 

P.  C  482 

"es."  The  Pieve  Superior*.  L.  R.  B 
P.  C.  482. 

7a    The  Ironsides,  Lush.  458. 

71.  Dupont  de  Nemours  v.  Vanee, 
19  How.  (U.  8.)  162,  15  L.  ed.  584 
(claim  by  owner  of  Jettisoned  cargo 
for  contributory  share  of  vessel  on 
adjustment  of  the  general  average); 
The  Oceano,  148  Fed.  131  (failure  to 
deduct  an  advance  of  freight  on  set- 
tlement at  completion  of  voyage);  The 
Alberto,  24  Fed.  379  (for  advances  by 
ciiarterers  to  owners  for  disburse- 
ments); The  A.  M.  Bliss,  1  P.  Cas.  No. 
274,  2  Lowell  108;  Church  v.  Shelton, 
5  P.  Cas.  No..  2,714,  2  Curt.  271  (fraud- 
ulent salvage  claim). 

[a]  Bnpplemtntal  oontracts. — ( 1 ) 
Where,  in  a  contract  for  the  trans- 
portation of  goodB,  the  vessel  agrees 
to  collect  the  price,  advajices,  and 
freight  (barges  on  the  goods  from 
the  consignee  and  repay  them  to  the 
shipper,  admiralty  has  Jurisdiction  of 
such  supplemental  contract.  The 
Hardy,  11  F.  Cas.  No.  6,056.  1  DIM.  460; 
Montelth  v.  Klrkpatrlck,  17  F.  Cas.  No. 
9.721.  3  Blatchf.  279;  The  St.  Joseph, 
21  F.  Cas.  No.  12,230.  7  NTWklyDig 
35.  (2)  But  where  the  owner  and 
master  of  a  vessel  contracts  to  carry, 
the  cargo  to  Its  destination,  and  there 
sell  It  and  return  the  proceeds  to  the 
consignor  less  the  freight,  the  vessel 
cannot  be  libeled  for  the  proceeds  of 
such  sale,  and  a  court  of  admiralty 
has  no  Jurisdiction  to  enforce  the 
contract.  Krohn  v.  The  Julia,  S7  Fed. 
369. 

79.  Paciflc  Surety  Co.  v.  Leatham. 
eta,  Towing,  etc.,  Co.,  161  Fed.  440,  80 
CCA.  670  (where  it  is  held  that  the 
direct  aubject  matter  of  the  suit  be- 
ing the  covenant  to '  pay  damages. 


which  neither  Involves  maritime  serv- 
ice nor  maritime  'transactions,  the 
mere  fact  that  the  event  and  measure 
of  liability  are  referable  to  the  char- 
ter party  does  not  make  the  bond  a 
maritime  contract  nor  make  its  obli- 
gation maritime  In  the  jurisdictional 
sense.  The  common-law  nature  of 
the  bond  is  unchanged). 

T&  The  Moses  Taylor,  4  Wall.  (U. 
S.)  411,  IS  L.  ed.  897:  The  Stanley 
Dollar,  160  Fed.  911;  The  Western 
States,  1B9  Fed.  864,  86  CCA  354; 
Pouppirt  V.  Elder  Dempster  Shipping 
Co.,  122  Fed.  988  [rev  on  other  grounds 
126  Fed.  782,  60  CCA  &001;  The  Prts- 
cllla,  114  Fed.  836.  62  OCA  470  [rev 
106/ Fed.  7391;  The  Eugene,  88  Fed. 
222:  The  Aberfoyle.  1  F.  Cas.  No.  17, 
1  Blatchf.  860;  Chamberlain  v.  Chand- 
ler, 6  F.  Cas.  No.  2,576,  3  Mason  242; 
Cobb  V.  Howard,  6  F.  Cas.  No.  2.924, 
3  Blatchf.  524  [aff  5  F.  Cas.  No.  2.926. 
10  NYLegObs  3531;  The  Steamship 
Hammonia,  11  F.  Cas.  No.  6.006,  10 
Ben.  612;  The  McAfee  v.  Creole,  16  F. 
Cas;  No.  8,656.  1  Phlla.  (Pa.)  190' 
Marshall  v.  Basin,  16  F.  Cas.  No. 
9.126,  7  NYI«gObs  842;  The  Paciflc, 
18  F.  Cas.  No.  10,643,  1  Blatchf.  669, 
8  NTLegObs  840;  Stone  v.  The  Relam- 
pago,  28  P.  Cas.  Na  13,486;  Woolston 
V.  The  John  A.  Warner,  80  F.  Cas. 
No.  18,093;  The  Zenobla,  30  F,  Cas. 
No.  18,208,  Abb.  Adm.  48;  The  General 
Buell  V.  Long,  as  Oh.  St.  621;  Den- 
nlBon  V.  The  Wataga,  1  Phlla  (Pa.) 
468.  See  also  The  Nermann  la.  62 
Fed.  469. 

In  Walsh  V.  The  Steamboat  H.  M.^ 
Wright,  29  F.  Cas.  No.  17,116,  Newb. 
Adm.  494,'  497,  McCaleb,  J.,  remarks: 
"A  contract  for  the  transportation  of 
passengers  for  hire.  Is  a  contract  over 
which  the  admiralty  has  exercised 
Jurisdiction  from  a  very  early  period. 
It  Is  distinctly  mentioned  among  the 
subjects  of  that  Jurisdiction  by  the 
learned  Oodolphin  of  the  Court  of 
Admiralty  In  Bngland,  in  the  reign  of 
Charles  I.  It  has  repeatedly,  within 
a  few  years  past,  been  a  subject  of 
Jurisdiction  in  the  United  States  Dis- 
trict Court  for  the  southern  district 
of  New  York,  and  haS  been  clearly 
recognized  as  such,  both  in  the  dis- 
trict and  circuit  courts." 

[a]  When  lien  attaohMi. — The  lien 
upon  which  a  right  to  proceed  In  rem 
depends  does  not  attach  until  the 
passengers  have  been  placed  within 
the  care  or  under  the  control  of  the 
ship's  master.    The  Eugene,  88  Fed. 

[it]  VanHmal  ooatnuiC-^  contract 
between  a  passenger  and  the  master 
of  a  vessel  for  passage  has  been  held 
to  be  a  personal  contract  not  cogni- 
zable In  admiralty.  Brackett  v.  The 
Hercules,  S  F.  das.  No.  1,762,  Qilp. 
184. 

[cj    As  to  pftsssamM'  banrars^ 

(1)  In  Walsh  v.  TheSteamboat  H.  M. 
Wright,  29  F.  Cas.  No.  17.115.  Newb. 
Adm.  494,  It  was  held  that  courts  of 
admiralty  have  Jurisdiction  of  actions 


brought  by  passengers  on  vessels  on 
pavlgable  waters,  to  recover  the  value 
of  lost  or  stolen  baggage.  (2)  But 
no  lien  arises  for  loss  of  baggage 
unless  at  the  time  of  such  loss  either 
the  passenger  had  been  received  on 
board,  or  his  baggage  had  been  put 
Into,  the  custody  op  control  of  the 
vessel.  The  PrLsciUa,  114  Fed.  836. 
62  CCA  470  [rev  108  Fed.  7893. 

74k  The  Apollon,  9  Wheat.  <U.  S.) 
362,  8  U  ed.  Ill;  Holland  Gulf  Steam- 
shipping  Co.  V.  Hagar,  124  Fed.  460; 
Nellson  t.  Coal,  etc..  Co.,  1Z2  Fed. 
617,  60  COA  176;  Donnell  v.  Amoskeag 
Mfg.  Co.,  118  Fed.  10.  56  CCA  178; 
Reflly  V.  Philadelphia,  etc.,  R.  Co.. 
109  Fed.  349;  Burril  v.  Grossman,  69 
Fed.  747,  16  CCA  881;  Brown  v.  Cer- 
tain Tons  of  Coal.  34  Fed.  918;  Hlg- 
Rlns  v.  IT.  S.  Mail  Steamship  Co.,  12 
F.  Cas.  No.  6,469,  3  Blatchf.  282;  The 
Mary  E.  Taber,  16  F.  Cas.  No.  9,209,  1 
Ben.  105;  Warehouse,  etc..  Supply  Co. 
v.  Galvln,  96  Wis.  523,  71  NW  804,  65 
AmSR  67;  Gaudet  v.  Brown,  X..  R. 

5  P.  C.  134;  The  Swan,  L.  R.  3  A.  &  E. 
814;  The  John,  2  Hagg.  Adm.  306. 

75.  Hawgood  V.  One  Thousand 
Three  Hundred  and  Ten  Tons  Coa.1,  21 
Fed.  681;  Sheppard  v.  Philadelphia 
Butchers'  Ice  Co.,  2  P.  Caa.  No.  12,757, 
3  WklyNC  (Pa.)  665;  Donaldson  v. 
McDowell,  7  F.  Cas.  No.  3,986,  Holmes 
290:  Fulton  v.  Blake,  9  F.  Cas.  No. 
5.1BS,  6  Blsa  371;  The  Olover.  10  F. 
Cas.  No.  5,488,  Brown  Adm.  166.  1 
Flipp.  441;  Hlggins  v.  U.  S.  Mall 
Steamship  Co.,  12  F.  Cas.  No.  6.469, 
3  Blatchf.  282;  The  Hyperion's  Cargo, 
12  P.  Cas.  No.  6,987,  2  Lowell  98; 
Moll  V.  Bark  George,  1  Hawaii  4S4 
[clt  De  Lovlo  V.  Bolt,  7  P^  C^.  No. 
3,776,  2  Oall.  398 ;  Benedict  Adm. 
9  2761. 

70.  Fulton  V.  Blake,  9  F.  Cas.  No. 
6,168,  5  BiBB.  371;  The  Glover,  10  F. 
Cos.  No.  6,488,  Brown  Adm.  166,  1 
Flipp.  441:  Hlggins  v.  U.  S.  Mall 
Steamship  Co.,  12  F.  Cas.  No.  6.469, 
3  Blatchf.  282;  Sheppard  v.  Philadel- 
phia Butchers'  Ice  Co..  21  F.  Cas.  No. 
12i757,  8  WklyNC  (Pa.)  <65. 

77.  Hawgood  v.  •  One  Thousand 
Three  Hundred  and  Ten  Tons  Cpal.  21 
Fed.  681;  Donaldson  v.  McDowell. 
7  F.  Cas.  No.  3,986,  Holmes  290;  The 
Hyperion's  Cargo,  12  F.  Cas.  No.  6,987, 
2  Lowell  93;  Gaudet  v.  Brown.  Ii.  R. 

6  P.  C.  184.  See  also  Tapscott  v.  Bal- 
four, L.  R.  8  C.  P.  46.  Sea  Shipping 
[86  Cyo  870,  371L 

78.  Dupont  de  Nemours  T.  Vance, 
IB  How.  (U.  S.)  162.  16  L.  ed.  684;  The 
Sybil,  4  Wheat.  <U.  S.)  98,  4  L.  ed. 
622;  National  Mar.  Underwriters  v. 
Melchers.  46  Fed.  643;  OUvari  v. 
Thanies,  etc..  Mar.  Ins.  Co.,  37  Fed. 
894;  The  Bark  San  Ffemando  v.  Jack- 
son, 12  Fed.  841;  (?oast  Wj*ecklng  Co. 
v.  Phoenix  Ins.  Co..  7  Fed.  286  (action 
In  personam  on  an  average  bond); 
The  Congress,  6  F.  Cas.  No.  8,099,  1 
Blss.  42;  Dike  v.  The  St,  Joseph.  7  F. 
Cas.  No.  3.908.  6  McLean  673;  The 
Leonldas,  16  F.^Cas.  No.  8^62.  Olcott 
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oubted."  The  jurisdiction  ia  concurrent  with  that 
f  courts  of  equity  and  law.™ 

In  England  the  admiralty  courts  have  no  juris- 
iction  of  such  claims'*  because  they  have  no  power 
a  compel  all  parties  to  come  in  and  pay  their 
uota."  But  an  English  admiralty  court  may  en- 
ertain  a  claim  in  general  average  incidentally, 
rhen  the  property,  and  all  the  parties  are  already 
■efore  it. 

C$  803  (6)  Lockage  and  Tollfl.  A  claim  for  lock- 
ge  in  a  public  navigable  river,**  pr  for  tolls  imposed 
>y  a  state  statute  in  favor  of  corporations  organ- 
zed  for  the  improvement  of  livera  and  luahma,^ 
s  co^izable  in  admiralty. 

81]  (7)  Marine  Iiunrance.  It  is  now  well 
lettled  that  courts  of  admiralty  have  jurisdiction 
if  snits  based  on  policies  of  marine  insurance,  con- 
nirrent  with  that  of  the  common-law  courts,^  But 
Evfaere  tbe  proceeding  is  not  upon  the  policy  nor 
i^inst  the  underwriter,  but  to  recover  a  statutory, 
penalty  against  an  agent  for  a  violation  of  the  law 


in  the  issuance  .of  a  policy,  an  admiralty  court  is 
without  jurisdiction.^'  And  an  action  for  false  rep- 
resentations, inducing  the  acceptance  of  a  policy, 
which  are  preliminary  to  tbe  contract,  is  not  cog- 
nizable in  admiralty.^ 

[$  82]  (8)  Partnership.  Admiralty  has  no 
jurisdiction  of  a  contract  of  parteership  to  engi^ 
in  maritime  commerce.^ 

[(  83]  (9)  Pilotage.  Courts  of  admiralty  have 
jurisdiction  in  rem  and  in  personam  of  claims  for 
pilotage  fees."  This  jurisdiction  is  not  ousted  by 
tbe  adoption  by  act  of  congress  of  state  laws  pro- 
viding for  the  recovery  of  pilot^;e  fees;  the  only 
effect  is  to  leave  the  jurisdiction  coacurrrat  in  the : 
state  courts,  and, '  if  tbe  party  should  sue  in  ad- 
miralty, to  limit  his  recovery  to  the  precise  sum 
to  which  he  would  be  entitled  under  the  state  laws 
adopted  by  congress  if  be  should  sue  in  the  state 
courts."*  ■  N 

Half  pilotage  fees.  An  offer  and  refusal  of  pilot- 
age services,  under  statutes  giving  half  fees  ther&- 


L2;  The  Mary,  18  F.  Caa.  No.  9,188,  1 
Spra^Tue  17;  Mutual  Safety  Ins.  Co.  v. 
Cargo  of  The  Qeorge,  17  P.  Caa.  No. 
9,981,  Olcott  89;  tJ.  S.  v.  Wilder,/ 28  F. 
Das.  No.  1S.694,  8  Suma.  308.  See 
also  New  England  Mar.  Ins.  Co.  v. 
Dunham,  11  Wall.  (XJ.  S.)  1,  20  L.  ed. 
90;  The  Boston,  8  F.  Cas.  No.  1,669, 
Blatchf.  &  H.  809;  De  Lovlo  v.  Bolt, 
7  F.  Caa.  No.  8,776,  2  Gall.  398:  The 
John  Perkins,  13  F.  Cas.  No.  7.360; 
The  Packet,  18  F.  Cas.  No.  10,664.  3 
Mason  25B;  Pope  V.  Nlckeraon,  19  F. 
Cas.  No.  ll,27i,  3  Story  465.  And  see 
Shipping  [36  Cyc  405,  406]. 

[a]  B«m*dT  mar  m  •lilm  In  ma 
or  tn  ptrsoaam. — The  Dora,  34  Fed. 
343;  The  Congress,  6  F.  Cas.  No.  3,099. 
1  Blsa.  42;  Dike  v.  The  St.  Joseph,  7 
F.  Gas.  No.  3,908,  6  Mclean  57S:  Mu- 
tual Safety  Ins.  Co,  v.  Cargo  of  The 
George,  17  F.  Caa  No.  •,981,  Olc  Adm. 
89;  U.  S.  V.  Wilder,  28  F.  Cas.  No. 
.lfi.694,  8  Sumn.  80S.  See  also  The 
Atlianca,  64  Fed.  871  [afT  79  Fed.  989, 
25  CCA  292]. 

[bj  wiiMi  gooda  aM  r^wMd  vpm 
til*  awmttOB  of  »  gmaunl  «v*r*g« 
iKinA  to  stand  In  their  place  the  bond 
becomes  an  express  contract  for  mart- 
time  services  and  of  admiralty  cog- 
nizance. Per  Blatchford,  J.,  In  Coast 
Wrecking  Co.  v.  Phcenlx  Ins.  Co.,  13 
Fed.  1277  184.  M  Blatchf.  557. 

79.  Cutler  v.  Rae,  7  How.  (U.  S.) 
729,  8  How.  616,  12  L.  ed.  890,  1221 
(in  which  It  was  held  that  a  court 
of  admiralty  had  no  Jurisdiction  of  a 
BUlt  in  personam  for  general  average) ; 
Beane  v.  Mayurka,  23  F.  Caa.  No. 
1,176.  2  Curt.  72  [both  In  effect  overr 
New  England  Mar.  Ins.  Co.  v.  Dun- 
ham, 11  Wall.  (U.  8.)  1.  20  U  ed.  901. 

80.  Backus  v.  Coyne,  85  Mich.  5 
[overr  Rosslter  v.  Chester,  1  Dougl. 
154];  Conrad  v.  De  Montcourt,  138 
Mo.  3J1,  39  SW  805:  Blrkley  v.  Pres- 
grave,  1  East  220,  102  Reprint  86. 

81.  The  Daring,  L.  R.  2  A.  &  E. 
260;  The  North  Star,  Lush.  45;  La 
ConstancJa,  2  W.  Rob.  487. 

88.    La  Constancia,  2  W.  Rob.  487. 

S3.  The  Daring,  L.  R.  2  A.  &  B. 
260;  The  Oquendo,  3  Aspin.  558;  Cargo 
ex  Oalam.  Brown.  &  L.  167;  The  HofT- 
nung,  6  C.  Rob.,  383  (ship  condemned 
as  prize). 

84.  Monongahela  Nav.  Co.  v.  The 
Steam  Tug  Bob  Connell,  1  Fed.  218. 

85.  The  St.  Joseph,  2l  F.  Cas.  No. 
12,230,  7  NTWklyDlg  35. 

86.  New  Bngland  Mar.  Ins.  Co.  t. 
Dunham,  11  Wall.  (U.  S.)  1,  20  L.  ed. 
90  [afr  18  F.  Caa.  No.  10.156,  3  CHa. 
3S2,  3711;  Nash  v.  Bohlen,  167  Fed. 
427;  The  Conveyor,  147  Fed.  586; 
North  German  P.  Ins.  Co.  v.  Adams, 
142  Fed.  439,  78  CCA  655;  New  Zealand 
Ins.  Co.  v.  Ilarnmoor  Steamship  Co., 
79  Fed.  868,  24  CCA  644;  Slocum  v. 
Western  Assur.  Ca,  42  Fed.  235;  The 
Guiding  Star,  9  Fad.  521;  Andrews  v. 
EsMX  F.  ft  H.  Ina.  Co.,  1  F.  Cas.  No. 


374.  8  Mason  6;  De  Lovlo  v.  Bolt,  1 
F.  Cas.  No.  8.776,  2  Oall.  398;  Olouces- 
ter  Ins.  Co.  v.  Younger,  10  F.  Cas.  No. 
5,487,  2  Curt.  822;  Hale  v.  Washing- 
ton Ins.  Co.,  11  F.  Cas.  No.  5,916.  2 
Story  176;  Peele  v.  Merchants'  Ina. 
Co.,  19  F.  Cas.  No.  10,905,  S  Maaon 
27.  See  also  The  City  of  Clarksvllle, 
94  Fed.  201.  See  Marine  Insurance 
[26  Cyc  7141. 

[al  Insnraooe  against  fire  only. — 
A  policy  of  Insurance  on  a  vessel  en- 
gaged In  navigation,  although  it  in- 
sures her  against  fire  risks  alone,  Is 
a  maritime  contract  because  of  Its 
subject  matter,  and  an  action  In  per- 
sonam to  enforce  payment  thereon 
la  within  the  Jurisdiction  of  a  court 
of  admiralty.  North  German  F.  Ins. 
Co.  V.  Adams,  142  Fed.  439,  441,  73 
CCA  556  (where  Seaman,  J.,  sal4: 
"The  insurance  contract  Is  maritime 
when  it  has  'reference  to  maritime 
service'  or  transactions,  and  the  sub- 
ject matter  of  this  policy  Is  Insurance 
upon  a  vessel  in  such  service,  and  is 
equally  within. the  definition,  whether 
the  Insurance  covers  one  or  alt  of 
the  risks  of  the  aervice"). 

[b]  Jnxlsaiotlon  eumot  be  Darred 
by  nlpixlatlon  Im  pollor.— The  Jurlti- 
dlctlon  of  a  United  States  admiralty 
court  cannot  be  barred  by  a  stipula- 
tion in  a  policy  of  Insurance  provid- 
ing tor  the  settlement  of  claims  In 
a  apeclfled  foreign  court.  Slocum  v. 
Western  Assur.  Co.,  42  Fed.  285. 

[ol  Am  agTMmoit  br  m  emxrlm  to 
l&snr*  ^mrgp,  where  it  la  one  of  the 
elements  of  a  properly  maritime  con- 
tract of  affreightment,  may  be  proved 
in  admiralty  and  damages  recovered 
for  Its  breach.  In  a  suit  for  other 
breaches  of  the  contract.  Nash  v. 
Bohlen.  167  Fed.  427. 

87.  Reliance  Lumber  Co.  v.  Rbths- 
cHild,  127  Fed.  746. 

88.  winiams  V.  Providence  Wash- 
ington Ins.  Co.,  &S  Fed.  169.  And  see 
supra  S  69. 

89.  Ward  v.  Thompson,  22  How. 
(U.  S.)  330,  16  L.  ed.  249  [rev  29  F. 
Cas.  No.  17,162,  Newb.  Adm.  96];  The 
Crusader,  6  F.  Caa.  No.  3,456,  1  Ware 
448;  Milne  v.  Huber,  17  F.  Caa.  No. 
9,617,  3  McLean  212;  Turner  v.  Beach- 
am.  24  P.  Cas.  No.  14,252,  Taney,  683; 
Francis  v.  Lavlne,  26  La.  Ann.  311. 

[a]  Bat  where  the  libelant  wm 
mMt«7  and  also  a  ooQwaer  of  a  whal- 
ing vessel,  it  was  held  that  after  the 
voyage  had  been  made  up  and  the 
amount  due  for  his  lay  ascertained, 
and  the  proceeds  of  the  voyage  were 
in  the  hands  of  the  other  owners,  the 
libelant  was  entitled  to  recover,  in 
admiralty,  the  amount  due  him  as 
master,  notwithstanding  his  coOwner- 
shlp.  Dexter  v.  Munroe,  7  F.  Cas.  No. 
3,863,  2  Sprague  39. 

90.  Gottfrfed  v.  Miller,  104  U.  S. 
581.  26  L.  ed.  861;  Ex  p.  m»r,  104 
U.  S.  620,  26  L.  ad.  816:  Ex  pTlCcNtel, 


IS  Wall.  (U.  S.)  236,  20  L.  ed.  624; 
Hobart  v.  Drogan,  10  PeL  (U.  S.) 
108,  9  L.  ed.  363;  Baton  Rouge,  etc.. 
Packet  Co.  v.  George,  128  Fed.  914,  63 
CCA  640;  The  LIda  Fowler,  113  Fed. 
605;  Reardon  v.  Arkell,  59  Fed.  624; 
McDonald  v.  Prloleau,  44  Fed.  769; 
The  Glenearne,  7  Fed.  604,  7  Sawy. 
200;  The  Alaska,  1  F.  Caa.  No.  129, 
3  Ben.  391:  The  Brig  America,  1  F. 
Cas.  No.  289,  1  Lowell  176;  The 
Schooner  Anne,  1  F.  Cas.  No.  412,  1 
Mason  608;  Banta  v.  McNeil,  2  F.  Cas. 
No.  966,  5  Ben.  74;  The  Caiifornta,  4 
F.  Cas.  No.  2.312,  1  Sawy.  463;  The 
Robert  J.  Mercer,  20  F.  Cas.  No.  11,891, 

1  Sprague  284;  The  Wave,  2&  F.  Cas. 
No.  17,297,  Blatchf.  &  H.  235,  7  NT 
LegObs  97;  Rutherford  v.  The  Barque 
Omen.  10  Fhlla.  (Pa.)  369;  The  Servia, 

S 18981  P.  36;  The  Benjamin  Franklin, 
C.  Rob.  350;  The  Nelson,  6  C.  Rob. 
227;  The  Bee.  2  Doda.  498;  The  Adah, 

2  Hagg.  Adm.  326;  The  Dowthorpe.  2 
W.  Rob.  73;  The  Adventurer,  1  Stuart 
Vice-Artm.  (L.  C.)  101;  The  Phcebe,  1 
Stuart  Vlee-Adm.  (L.  C.)  60. 

[a]  Bemedy  elthsT  In  rem  ox  In 

Ssrsonam. — The  Bdlth  Godden,  20 
'ed.  511;  The  Wm.  Law,  14  Fed.  792; 
The  Alzena,  14  Fed.  174;  The  Brig 
America,  1  F,  Cas.  No.  289,  1  LoweH 
176;  The  Schooner  Anne,  1  F.  Cas. 
No.  412,  1  Maaon  608;  The  George  S. 
Wright,  10  P.  Cas.  No.  5,340,  Deady 
591.  (1)  But  the  remedy  of  a  master 
merely  acting  as  pilot  is  In  personam, 
not  in  rem.  Bartlette  v.  The  Viola, 
2  F.  Caa.  No.  1,088  [foil  The  Sollan, 
8  P.  Caa  No.  4.604,  1  Bias.  321;  The 
Larch,  14  F.  Caa.  No.  8,086,  2  Curt. 
427];  (2)  Under  the  MassachusettB 
statute  making  the  master  of  a  ves- 
sel liabl^for  full  pilotage  fees,  when 
tendered  and  refused,  but  giving  no 
lien  on  the  vessel,  the  pilot  on  re- 
fusal has  apparently  only  a  remedy 
in  personam.  The  Robert  J.  Mercer, 
20  F.  Caa.  No.  11.891,  1  Sprague  284. 

[b]  Bight  of  lr«w  Jamy  pUot  to 
an*  In  iTaw  Totk  federal  .conzta. — 
Reardon  v.  Arkell,  59  Fed.  624. 

91.  Hobart  v.  Drogan,  10  Pet.  (U. 
S.)  108,  9  L.  ed.  363;  The  Alaska,  1  F. 
Caa.  No.  129.  3  Ben.  391;  The  Wave  v, 
Hyer.  29  F.  Cas.  No.  17,300,  2  Paine  131. 

[al  Jnrisdlottoa  to  snfoxca  state 
lien  for  penalty. — An  admiralty  court 
has  Jurisdiction  of  a  suit  in  rem  for 
a  penalty  for' refusing  and  neglecting 
to  employ  a  pilot  where  a  lien  there- 
for is  conferred  by  a  state  statute. 
The  Lida  Fowler,  113  Fed.  605. 

[b]    Statute  consignee  11a- 

ble^— A  state  statute  which  provides 
that  in  a  certain  contingency  the  con- 
signee shall  also  be  liable  for  pilotage 
does  not  affect  the  jurlsdictln"  '** 
mlralty,  but  only  gives  an  * 
remedy  against  a  third  pe 
Donald  v.  Prloleau.  44  Fer 
George  8.  Wright,  10  F.  Cai 
Deady  691. 
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for,  create  an  obligation  or  quasi  contract  upon  the 
part  of  the  owner  to  pay  the  same,  which  may  be 
enforced'  in  admiralty  against  him  or  the  vesael." 

B4]  (10)  Pioctor'8  Gosts  and  Fe«8.  A  prae- 
tor may  maintain  a  suit  in  admiralty  for  his  costs 
or  fees." 

M.  Ex  p.  HcNlel.  13  Wall.  (U.  S.) 
236,  20  ed.  624;  Paclflc  Mall  Bteam- 
■hip  Co.  T.  JoUfEa.  2  Wall.  (U.  S.) 
4S0,  17  li.  ed.  806;  McDonald  v.  Prlo- 
leau,  44  Fed.  769;  The  Edith  Qodden, 


86]  (11)  Services  on  or  about  Venel  or  Cizfo 
—(a)  By  Seaman.  Admiralty  has  jnrisdietion  oT»r 
contracts  for  the  services  of  seamen.**  But  in  order 
for  the  jurisdiction  to  attach  the  services  for  wtiA 
the  wages  are  claimed  to.  be  dne  must  be  of  s. 
maritime  nature." 


SB  Fed.  611  [overr  Leltch  v.  The 
George  Law,  »  F.  Cas.  No.  8,2281; 
The  Win.  Law,  14  Fed.  782;  The  Al- 
lena,  14  Fed.  174;  The  Clymene,  9 
Fed.  164  raff  12  Fed.  S46];  The  Glen- 
earne,  7  Fed.  604,  7  Sawy.  200;  The 
America.  1  F.  Cas.  No.  289.  1  Lowell 
176;  Banta  v.  McNeil,  2  F.  Cas.  No. 
966,  5  Ben.  74;  The  California,  4  P. 
Cas.  No.  2,812,  1  Sawy.  46S;  The 
Georre  S.  Wrieht,  10  F.  Caa.  No.  B,340, 
Deady  591;  The  Kalmar,  14  F.  Cas. 
No.  7,601,  W)  Ben.  242;  Masoji  v.  In- 

fraham,  16  F.  Cas.  No.  9,ZiS,  5  Ben. 
1.  Contra  Harrison  v.  The  Anna 
Kimball,  11  F.  Cas.  No.  6,132  (where 
the  pilotage  was  wholly  within  the 
state). 

fa]    Xa  the  Veir  ToA  Oistrlot  oonrt 

It  has  been  held  that  the  statutory 
right  to  half  pilotage  la  not  cognisable 
In  admiralty.  Arcularlua  v.  Staples, 
1  F.  Cas.  No.  B09b ;  The  Wave  v.  Hyer, 
29  F.  Cas.  No.  17.300.  2  Paine  131. 

98.  McJ)onald  v.  The  Ship  Cabot, 
16  F.  Cas.  No.  8,759,  Newb.  Adm.  848. 

94.  U.  S. — Bheppard  v.  Taylor,  B 
Pet.  675,  8  L.  ed.  269;  The  Kentlgem, 
99  Fed.  443:  MoRae  v.  Bowers  Dredg- 
ing Co.,  86  Fed.  344;  The  Atlantic,  63 
Fed.  607;  The  W.  P.  Brown,  46  Fed. 
290;  Wishart  v.  The  Jos.  Nixon,  43 
Fed.  926;  Dlsbrow  v.  The  Walsh 
Brothere,  36  Fed.  607;  The  Maggie  P., 
32  Fed.  800;  The  Pioneer,  21  Fed.  426; 
The  Imogene  M.  Terry.  19  Fed.  463: 
Ross  V.  Bourne,  14  Fed.  858  [aff  17 
Fed.  703];  The  Pritheoff,  H  Fed.  302, 
7  Sawy.  58:  Murray  v.  The  P.  B.  Nl- 
mlck,  2  Fed.  86;  Bains  v.  The  James 

6  Catherine,  2  P.  Cas.  No.  756,  Baldw. 
644;  The  Canton,  5  P.  Cas.  No.  2,388. 
1  Sprague  437;  The  Champion,  B  P. 
Caa.  No.  2,584;  The  D.  C.  Salisbury, 

7  F.  Caa.  No.  3,694,  Olcott  71;  Ellison 
V.  The  Ship  Bellona.  8  P.  Cas.  No. 
4,407.  Bee  112;  The  George  T.  Kemp, 

10  P.  Caa.  No.  B,341,  2  Xowell  477; 
Gumey  v.  Crockett,  11  F.  Cas.  No. 
6,874,  Abb.  Adm.  490;  Hammond  v. 
Eases  P.  ft  M.  Ins.  Co.,  11  P.  Cas.  No. 
6,001,  4  Mason  196;  The  Ship  Harriet, 

11  P.  Cas.  No.  6,097,  Olcott  229;  Hart 
T.  The  Enterprise.  11  P.  Cas.  No. 
6,161,  3  WklyNC  (Pa.)  172;  L'Arlna  v. 
The  Hanwarlng,  14  P.  Cas.  No.  8,009, 
Bw  199;  Lee  v.  Guardian  L.  Ins.  Co., 
16  F.  Caa.  No.  8.190:  Mahoon  v.  The 
Brlff  Olocester.  16  P.  Cas.  No.  8,970, 
Bee  S95,  2  Pet  Adm.  402  Utt  14  P. 
Cas.  No.  7,632,  2  Dall.  36,  Bee  3991 ; 
Martin  v.  Acker,  16  F.  Cas.  No.  9,156, 
Blatchf.  A  H.  279;  The  May  Queen,  16 
F.  Cas.  No.  9,360,  1  Sprague  S88;  Plum- 
mer  v.  Webb.  19  P.  Cas.  No.  11,233, 
4  Mason  380;  Smith  v.  The  Pekin,  22 
P.  Cas.  No.  13,090,  Gllp.  208;  Thack- 
arey  v.  The  Farmer  of  Salem,  23  F. 
Cas.  No.  13,862,  Gllp.  B24;  Wlllard 
V.  Dorr,  29  F.  Cas.  No.  17,680,  3  Mason 
161;  Wilson  r.  The  Ohio,  30  P.  Cas. 
No.  17,825,  Gllp.  BOB. 

Md. — Abbott  V.  Baltimore,  etc., 
Steam  Packet  Co^  1  Md.  Ch.  642. 

Pa. — Holt  V.  Cummings,  102  Pa. 
212,  48  AmR  199. 

Eng. — The  Courtney,  Bdw.  Adm. 
239:  Smith  v.  Crosby,  Fortesc  230, 
92  Reprint  880;  Brown  v.  Benn,  2  Ld. 
Raym.  1247,  92  Reprint  323;  Wells  v. 
Osman,  "2  Ld.  Raym.  1044,  92  Reprint 
193  (although  voyaee  not  berun) ; 
Bail/  T.  Grant,  1  Ld.  Raym.  632,  91 
Rer  ■  ■  ^ook  V,  Moreton,  1  Ld. 

It  'eprint  1166;  Buck  v. 

J  '.,   93   Reprint  8S2; 

It.  843,  86  Reprint 
2  W.  Rob.  266.  The 
h  oaaes  Is  now  txHi- 
B.    The  Admltalty 


Court  Act  1840  (8  ft  4  Vict,  c  6B)  S  4: 
the  Admiralty  Court  Act  1861  (24 
Vict,  c  10}  Si  10,  3B:  the  Merchant 
Shipping  Act  1894  <57  ft  B8  Vict,  c  60) 
II  16B,  167-168:  the  Merchant  Ship- 
ping Act  1906  (6  Bdw.  TZI  C  48}  I  ST. 
See  The  Great  Eastern,  L.  R.  1  A.  & 
E.  384. 

Can. — Connor  v.  The  Bhip  Flora,  6 
Can.  Exch.  131. 
Satta  hr  fonlffa  see  supra 

[a]  A.  fathw  BUT  nw  Jn  sdsdralty 
f  ov  we  wans  of  Us  minor  son  earned 
on  a  maritime  Toy^ge.  Plummer  v. 
Webb,  19  F.  Cas.  No.  11.2U.  4  Mason 
380. 

[b]  iliiisM—  of  enilBC  slok  sea- 
man.— A  court  of  admiralty  has  juris- 
diction to  enforce  the  payment  of  the 
expenses  of  curing  a  sick  seaman  In 
the  course  of  the  voyage,  they  being 
In  the  nature  of  additional  wages. 
Harden  v.  Gordon,  11  P.  Cas.  No. 
6,047,  2  Mason  541.  See  also  The 
George,  10  P.  Cas.  No.  B,829,  1  Suran. 
151. 

[c]  An  agrseneat  to  par  seainett  a 
mm  of  money  it  the  Tonge  «honld 
be  altsxed  or  dlsoontlnned  cannot  be 
enforced  in  admiralty,  although  It  is 
contained  In  a  contract  to  imy  wsj^ 
L'Arlna  v.  Manwarlng,  14  F.  Cas.  no. 
8,089.  Bee  199. 

[d]  Shsre  of  eanJags  of  flSUag 
TOTSg*. — (1)  Suits  may  be  maintained 
eitner  at  law  or  In  admiralty  for 
shares  or  proportions  of  earnings  in 
Ashing  voyages,  such  shares  being  the 
measure  of  the  amount  of  wages. 
Duryee  v.  Elklns,  8  F.  Cas.  No.  4,197. 
Abb.  Adm.  629;  Macomber  v.  Thomp- 
son, 16  F.  Cas.  No.  8,919.  1  Sumn.  384. 
(2)  Admiralty  also  has  jurisdiction  to 
decree  the  bounty  allowed  to  persons 
employed  in  the  codOshery,  and  a 
claim  therefor  may  be  united  with  a 
claim  for  an  account  of  the  fish  taken. 
The  Lucy  Anne,  16  P..  Cas.  No.  8,696, 
8  Ware  2B3. 

[e]  Biupenaios  of  right  hy  attach- 
meat  of  wages. — In  the  absence  of 
express  legislation  on  the  subleot  by 
congress,  the  right  of  a  mariner  to 
sue  in  admiralty  for'  his  wages  la 
taken  away  or  suspended  by  an  at- 
tachment of  his  wages  by  trustee 

grocess  in  an  action  at  law.  Ross  v. 
ioume,  14  Fed.  858  [atr  17  Fed.  703]. 
9S.  The  Steamboat  Thomas  Jefter- 
Bon,  10  Wheat.  (U.  S.)  428,  6  L.  ed. 
358;  Atkyne  v.  Burrows,  2  P.  Caa.  No. 
618,  1  Pet  Adm.  244;  The  D.  C.  Salis- 
bury. 7  F.  Cas.  No.  2,694.  Olcott  71; 
Graham  v.  Hosklns,  10  F.  Cas.  No. 
6,669,  Olcott  224;  Gumey  v.  Crockett, 

11  P.  Cas.  No.  6,874,  Abb.  Adm.  490; 
The  Ship  Harriet,  11  F.  Cas.  No.  6,097, 
Olcott  229;  The  Schooner  Highlander, 

12  F.  Cas.  No.  6.476,  1  Sprague  610; 
The  Bark  Joseph  Cunard,  13  F.  Cas. 
No.  7,536,  Olcott  120;  L'Arina  V.  Man- 
warbig,  14  F.  Cas.  No.  8,089,  Bee  199: 
Scott  V.  The  Morning  Glory,  21  F. 
Caa.  No.  12,542;  Thackarey  v.  The 
Farmer  of  Salem.  23  F.  Cas.  No.  13,852, 
Gllp.  624;  Trainer  v.  The  Boat  Su- 
prtior,  24  P.  Cas.  No.  14,136,  Gllp.  B14. 
And  see  The  Victoria,  37  L.  J.  Mm.  12. 

tal  What  serrtoes  are  maritime. — 
(1)  To  be  a  maritime  contract,  It  la 
not  enough  that  the  service  is  to  be 
done  on  tne  sea;  it  must  be  connected 
with  the  reparation  or  betterment  of 
the  vessel,  or  be  rendered  In  aid  of 
her  navigation  directly  by  labor  on 
the  vessel,  or  In  sustenance  and  relief 
of  those  who  conduct  her  operations 
at  sea.  The  Slrlus,  65  Fed.  226;  The 
Coal  Boat  D.  C.  Salisbury,  7  F.  Cas. 
No.  3.694,  Olcott  71;  Gurney  v. 
Crockett,  11  P.  Cas.  No.  B,874,  Abb. 
Adm.  490:  The  Ship  Harriet,  11  F. 
Cas.  No.  6,097,  Olcott  229;  "niaokarey 
The  Parmer  of  Balem,  21  F.  C^as. 


No.  18,862,  Gllp.  524:  Trainer  v.  Ttt 
Boat  Superior,  24  F.  Caa.  No.  U.Ut. 
Gllp.  B14.  (2)  Neither  the  extent  of 
the  voyage,  nor  the  nature  of  liM 
business  or  trade  carried  on  by  t'a* 
vessel,  provided  It  be  of  a  maritlice 
character,  will  prevent  aeamea  frcx 
resorting  to  admiralty  to  recover  th*:7 
wages  where  their  services  arc  ot 
the  character  above  Indicated.  Tt> 
Atlantic  68  Fed.  607:  The  W.  F. 
Brown,  46  Fsd.  *•«;  I>isbrow  v.  Tti 
Walsh  Brothers.  2*  Fed.  607;  Tti 
Sloop  Canton.  B  F.  Cas.  Ko.  2,KS.  1 
Sprague  427;  Hart  v.  The  ESnterprlh, 
11  F.  Cas.  No.  6,161,  S  WklyNC  (F«i 
172:  Lee  v.  Guardian  J-^  Ins.  Co^  :» 
F.  Cas.  No.  8.190:  The  Steamer  Ha? 
Qneen.  16  F.  Cas.  No.  9,360,  1  Sprari:c 
688. 

[b]  Msrvlosa  rsndeMd  oa  a 
wrsMSd  TSBSsl  for  the  purpose  cf 
fitting  her  up  and  making  her  rcad> 
for  further  use  In  navigation  a?' 
maritime.  Gilchrist  v.  Godman,  7» 
Fed.  970;  The  Progresso,  46  Fed.  til. 
The  Old  Natchez,  9  Fed.  476.  B-.t 
see  The  Steamer  Propeller  M.  V 
Caleb,  17  F.  Cas.  No.  9.682.  9  Ben.  12} 
(to  the  efTect  that  admiralty  has  30 
Jurisdiction  of  a  claim  for  wages  of 
a  seaman  for  the  time  be  was  er.- 
gaged  in  repairing  a  ▼esael  which 
had  been  sunk  in  i>ort  stnd  raU^ 
again);  Sturgia  v.  The  Oregon.  21  F. 
CasNos.  13,B77,  13,676b  (holding  ihai 
admiralty  has  no  Jurisdiction  o!  a 
claim  for  services  rendered  in  liie 
tort  of  New  York  to  a  vessel  on  the 
rocks,  and  materials  famished  is 
aid  thereof  under  employment  by  th« 
owners  In  charge  to  assist  tbcia. 
where  the  vessel  was  owned  In  Ntw 
York,  and  regularly  employed  as  & 
passenger  boat  between  that  sute 
and  Connecticut,  the  libelants  havisf: 
no  possession  thereof  as  aalvon  and 
not  undertaking  the  worJt  on  the  foot- 
ing of  salvage  services). 

[cl  A  shot's  hWband  cannot  ne  In 
admiralty  for  his  wages  as  sntdL  Tbt 
Buby,  11898]  P.  69. 

td J  Master^  ssiiIum  m  teotor.r- 
No  suit  for  services  performed  by  tbt 
master  as  a  factor,  or  In  any  otl».- 
character  except  that  of  master,  ts 
cognisable  in  the  admiralty.  Wlllard 
v.  iJorr,  29  F.  Caa.  No.  17,680,  2  Uam 
161. 

[e]  Mate   aoting   mm  jtum.— A 

verbal  agreement  under  which  a  mau 
acted  a&o  as  purser  cannot  be  ex- 
forced  fai  admiralty  In  a  suit  for 
wages  as  mate  and  under  such  medal 
agreement   The  Harriet,  Lush.  286. 

[f]  A  sssmaa  dolnr  m«^aslA 
ww9e  'on  a  vessel  while  in  port  Ice- 
hound  and  Idle  has  no  lien  for  tis 
aervlees.  Tbn  Alanson  Snmner,  :s 
Fed.  670. 

[g]  —loiaM  or  oMmv  pSKferB« 
on  board  a  vessel  cannot  sue  in  ai- 
mlralty.  Trainer  v.  The  Superior,  II 
P.  Caa.  No.  14,136,  Gllp.  B14;  McD- 
haney  v.  The  Ship  Flora.  6  Can.  Ex<A- 
129. 

[h]  Psrf  oxmsra  In  a  aSrooa  ttm 
In  a  fioatlBg  hoass  towed  by  a,  ferry- 
boat cannot  sue  la  admiralty  for  thrir 
wages.  The  W.  F.  Brown.  61  Fed. 
290. 

[1]    Oatraot  to  work  as  lUhem^O' 

— A  contract  by  men  to  act  aa  fC2- 
men  on  a  voyage  to  and  from  aalmon 
fishing  grounds  In  Alaska,  to  voric 
as  fishermen  during  the  season,  and 
assist  In  canning  the  fish  on  shore 
and  in  loading  them  on  board  for 
transportation,  is  one  maritime  in 
its  nature,  and  which  a  court  of  ad- 
miralty has  Jurlsdlotion  to  enforc*- 
Domenloo  v.  Alaska  Packers  Assoc. 
112  Fed.  664  Crer  on  other  ^nnads 
117  Fed.  99,  64  CCA  4SS]. 
in  — wrly^iMiiiiia  ta  pvi^ 
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ExMptions:  CtoToranunt  vessels  and  cuud  boftts. 

The  light  to  libel  the  vrasel  does  not  extend  to 
marinen  enlisted  on  board  ships  of  war  or  gor- 
emment  vessels,**  and  by  statute  it  has  been  tuen 
away  from  perstms  employed  on  eanal  boats  with- 
out masts  or  steam  power.*^ 

[%  86]  (b)  By  Ship  Ee^^  or  Watchman.  Ad- 
miralty will  not  entertain  jnrisdietion  of  claims  for 
services  by  a  ship  keeper  or  watchman  while  the 
vessel  is  in  her  home  port,  where  his  sole  duty  is 
to  remain  aboard,  or  to  visit  the  vessel  at  anchor- 
age from  time  to  time  and  see  to  her  safety,*^  such 
services  constituting  no  maritime  lien.*"  But  the 
jurisdiction  attaches  where,  in  the  course  of  his 


duties,  the  keeper  is  required  to  move  and  navigate 
the  slup  from  place  to  place/  or  where  some  mari- 
time exigency  renders  it  necessary  to  employ  a 
watchman  or  ship  keeper,'  or  where  a  lien  upon  a 
vessel  is  given  by  a  state  statute  for  a  watchman's 
services.* 

[S  S7]  (e)  By  Ste^ons.  The  claim  of  a  steve- 
dore for  services  rendered  in  loading  and  unload- 
ing a  vessel  is  dearly  for  a  maritime  service, 
essential  to  the  purpose  of  the  voyage,  and,  ac^ 
cording  to  the  weight  of  authority,  especially  the 
more  recent  oases,  is  within  the  jurisdiction  of 
courts  of  admiralty,*  but  there  are  decisions  to  Uie 
contrary.' 


(1)  A  oontraot  to  work  at  a  certain 
rate  per  day  la  port.  Id  putting  In  ma- 
chinery in  a  vessel.  Is  not  a  maritime 
contract  and  will  not  support  an  ao- 
tion  In  rem  In  admiralty  (Walter  T. 
The  Kamchatker,  29  F.  Caa.  No. 
17,119),  (2>  and  services  rendered  by 
a  fireman  <m  board  a  British  lOilp 
while  at  the  dock  at  Liverpool  do 
not  ^ve  to  the  demand  for  wages  a 
maritime  character  of  which  admi- 
ralty can  take  cognizance  (Graham 
v.  Hosklns,  10  F.  Cas.  No.  6,6«8,  Ol- 
cott  224). 

96.  The  Siren,  7  Wall.  (TJ.  S.)  1B2, 
19  U  ed.  12d:  £nil0on  v.  The  Ship  Bel- 
lona,  8  F.  Cas.  No.  4,407.  Bee  112; 
Moltex  V.  The  South  Carolina,  17  F. 
Cas.  No.  9,697,  Bee  422;  Packard  V. 
The  Sloop  Louisa,  18  F.  Cas.  No. 
10,652,  2  Woodb.  ft  M.  64. 

97.  U.  8.  Rev.  St.  I  4251;  The 
George  Urban.  Jr.,  70  Ped.  791;  The 
Wm.  L.  Norman,  49  Fed.  285.  And 
see  McCormick/V.  Ives,  15  F.  Caa.  No. 
8.720,  Abb.  Adm.  418.  , 

9&  The  Slrins,  65  Ped.  226;  "th^ 
Champion,  6  F.  Cas.  No.  2,584;  Gra- 
ham V.  HoBkine.  10  P.  Caa.  No.  6,669. 
Olcott  224;  Oumey  v.  Crockett,  11  P. 
Cas.  No.  5,874,  Abb.  Adm.  490;  The 
Ship  Harriet.  11  P.  Cas.  No.  6,097. 
Olcott  229;  The  Island  City,  13  P. 
Cas.  No.  7,109,  1  Lowell  875;  The  John 
T.  Moore.  13  P.  Cas.  No.  7,480,  S 
Woods  61  [atr  100  U.  S.  145,  25  L.  ed. 
590]:  Levering  v.  Columbia  Bank, 
15  F.  Cas.  No.  8.287,  1  Cranch  C.  C. 
207;  Phillips  V.  The  Thomas  Scatter- 
good.  19  F.  Cas.  No.  11,106.  Gllp.  1; 
Russell  v.  Barkman,  21  F.  Cas.  No. 
12,151.  See  also  The  Alanson  Sumner. 
28  Ped.  670.  Compare  The  Navis. 
196  Fed.  843;  The  George  T.  Kemp., 
10  P.  Caa.  No.  5.341,  2  Lowell  477. 

ia]    In  Canada  the  same  rule  pre- 
Is.     Brown  v.  The  Ship  Flora,  6 
Can.  E^ch.  133. 

[b]  In  Bngland  the  questlim  ap- 
pears not  to  nave  been  d'rectly  de- 
cided, but  in  some  cases  lurlsdlctlon 
has  been  taken  of  claims  for  services 
rendered  while  the  vessel  was  lying 
up  In  port.  Reg.  v.  Judge,  26  Q.  B.  D. 
239,  248  (where  the  court  said:  "The 
right  to  proceed  in  rem  for  services 
rendered  on  board  a  ship  apparently 
extends  to  every  class  of  person  who 
is  connected  with  the  ship  as  a  ship, 
as  a  sea-going  instrument  of  naviga- 
tion, or  of  transport  of  cargo  from 
one  place  to  another,  and  to  services 
rendered  by  such  persons  In  harbour 

iust  as  much  as  to  services  rendered 
T  them  at  sea"):  The  Jane  and  Ma> 
tlldSj  1  Hagg.  Adm.  187. 

[c]  Person  employed  to  visit  aUp 
occaslonaltar. — Jurisdiction  will  not  be 
taken  of  the  claim  of  one  employed 
to  visit  a  ship  at  her  anchorage  oc- 
casionally to  see  to  her  safety,  ven- 
tilation, and  .  pumps.  Gumey  v. 
Crockett,  11  F.  Cas.  No.  6.874,  Abb. 
Adm.  490. 

[d]  Services  of  watohman  raii- 
dersd  to  vessel  wUle  laid  19  for  re- 
pairs, the  master  being  discharged, 
are  not  maritime.  The  Fortuna.  206 
Fed.  572. 

99.  See  Maritime  IJens  [26  Cyc 
769  note  76}. 

1.  Wlshart  v.  The  Jos.  Nixon.  42 
Fed.  226;  The  HaBVie  P.^  22  Fed.  200; 


Robert  v.  The  Bark  Windemere,  S 
Fed.  722;  Qumey  v.  Crockett.  11  F. 
Cas.  No.  &,ST4.  Abb.  Adm.  4ft0.  In 
The  Slrloa,  <S  Fed,  22fi,  the  first  two 
cases  are  ustlngulsbed  as  belnr  oases 
where  the  ship  keeper  or  watchman 
did  •omettalnr  more  than  simply 
watcdi  over  ana  guard  the  vessel. 

a.  The  Brlnagb,  7  Fed.  231,  22S 
(where  dioate.  J.,  said:  "Whatever 
may  be  the  rule  upon  the  facts  of 
those  cases,  where  the  vessel  was 
laid  up,  undergoing  repairs,  disman- 
tled, or  not  engaged  in  any  voyage, 
or  earning  freight,  X  have  no  hesita- 
tion In  holding  that  it  Is  in  accord- 
ance with  the  present  view  of  what 
constitutes  a  maritime  contract,  that 
the  service  of  a  watchman  on  board  a 
vessel  coming  into  port  utterly  dis- 
abled by  the  sickness  of  her  crew, 
and  having  on  board  a  cargo  to  de- 
liver In  order  to  earn  her  freight,  is 
a  maritime  service  for  which  there  Is 
a  maritime  lien  on  the  ship"). 

a.  The  Harriet,  11  F.  (Sas.  No. 
6,097.  Olcott  229. 

4k  The  Strathnairn,  190  Fed.  673; 
The  Allerton,  93  Fed.  219;  The  Main, 
61  Fed.  954,  2  CCA  669  [overr  Paul  v. 
The  Bark  Ilex,  18  F.  Cas.  No.  10,842. 
2  Woods  229};  The  Mattie  May,  45 
Fed.  899;  The  Gilbert  Knapp,  37  Fed. 
209;  The  Wyoming,  36  Fed.  498  (where 
the  service  was  rendered  on  the 
credit  of  the  vessel  when  in  a  home 
port):  Plores  v.  The  Scotia,  36  Fed. 
916;  The  Velox  v.  Woske,  21  Ped.  479; 
The  Senator,  21  Fed.  191;  The  Hattle 
M.  Bain,  20  Fed.  389;  Roberts  v.  The 
Bark  Windermere;  2  Fed.  722;  The 
Sloop  Canton,  5  F.  Cas.  No.  2,388,  1 
Sprague  437:  The  George  T.  Kemp,  10 
P.  Cas.  No.  5,341,  2  Lowell  477;  The 
Kate  Trematne,  14  F.  Cas.  No.  7.622, 
5  Ben.  60:  The  Trimountaln,  24  F.  Cas. 
No.  14,175,  6  Ben.  246;  The  Williams, 
29  P.  Cas.  No.  17,710,  Brown  Adm. 
208. 

In  The  Canada,  7  Fed.  119,  124,  7 
Sawy.  173,  In  regard  to  such  so-vlces, 
Deady,  J.,  said:  "A  voyage  cannot  be 
begun  or  ended  wttltont  the  stowing 
or  discharge  of  cargo.  To  receive  and. 
deliver  the  cargo  are  as  much  a  part 
of  the  undertaking  of  the  ship  as  Its 
transportation  from  one  port  to  an- 
other. Indeed,  It  Is  an  essential  part 
of  such  transportation.  Freight  Is  not 
due  or  earned  until  the  cargo  la,  at 
least,  placed  on  the  wharf  at  the  end 
of  the  ship's  tackle.  To  say  that  the 
final  delivery  or  discharge  of  the 
cargo  ia  not  a  maritime  service,  be- 
cause it  is,  or  may  be,  performed 
partly  on  shore,  Is  simply  begglne  the 
question,  as  It  is  the  nature  of  tho 
service,  and  not  the  place  where  ren- 
dered that  determines  Its  character 
in  this  respect." 

[a]  The  swireme  court  lias  never 
diraetly  psssea  npoB  the  4aeBtion,but 
in  New  England  Mar,  Ins.  Co.  v.  Dun- 
ham, 11  Wall.  (U.  S.)  1.  20  L.  ed.  90, 
which  held  that  a  policy  of  marine 
insurance  is  a  maritime  contract,  it 
was  laid  down  as  the  established  doc- 
trine that  the  question  whether  a  con- 
tract was  maritime  or  not  maritime 
depended,  not  on  the  place  where  the 
contract  was  made,  but  on  the  sub- 
ject matter  ot  the  contract:  If  that 
was  niarltlms.  the  contract  was  mxci- 


tbne.  And  this  case  haa  bean  followed 
in  a  number  of  the  cases  cited  as  sus- 
taining the  maritime  nature  of  con- 
tracts for  stevedores'  services. 

[b]  AwOon  to  eoiWllw  aaA  xe- 
munk— Several  of  the  cases  make  a 
distinction  In  dicta,  or  by  inference, 
between  the  services  of  stevedores  to 
a  foreign  vessel  and  to  a  vessel  In  her 
home  port.  Intimating  that  In  the  lat- 
ter case,  on  the  analogy  of  the  rule 
regarding  supplies  and  repairs,  no 
lien  would  arise.  Norweglf^n  Steam- 
ship Ca  V.  Washington,  67  Ped.  224, 
6  CCA  313:  The  Main.  61  Ped.  954.  2 
CTCA  569;  The  Gilbert  Knapp,  37  Fed. 
209;  Plores  v.  The  Scotia,  3^  Fed.  916; 
The  Hattle  M.  Bain,  20  Fed.  389;  The 
George  T.  Kemp,  10  F.  Cas.  No.  6,341, 
2  Lowell  477.  But  compare  The 
Seguranca,  68  Fed.  908. 

Tc]  Prsparatloiu  for  loading  or 
delivezlng. — (1)  The  services  of  a 
cooper  In  preparing  a  cargo  for  deliv* 
ery  (The  E.  A  Baisley,  13  Fed.  703; 
The  Bark  Onore.  18  P.  Cas.  No. 
10,588,  6  Ben.  664);  (2)  or  of  a  com- 
press company  in  compressing  cotton 
and  putting  It  on  board  (The  Wlvan- 
hoe.  26  Ped.  927.  Contra  The  Bark 
Joseph  Cunard,  13  F.  Cas.  No.  7.535. 
Olcott  120;  United  Hydraulic  Cotton- 
Press  Co.  v.  The  Alexander- McNeil. 
24  P.  Cas.  No.  14,404),  (8)  the  welsh- 
ing, inspecting,  and  measuring  01  a 
cargo  (Constantine  v.  The  Schooner 
River  Queen,  2  Fed.  731),  and  (4)  the 
removal  of  ballast  for  the  purpose  of 
putting  a  vessel  in  condition  to  re- 
ceive a  cargo  (Roberts  v.  The  Bark 
Windermere,  2  Ped.  722),  are  all  mari- 
time services  and  are  within  ^he  ad- 
miralty Jurisdiction. 

5.  Danace  v.  The  Magnolia,  37 
Ped.  367;  The  Ole  Oleaon,  20  Fed.  384; 
The  Brig  E.  A.  Barnard,  2  Ped.  712; 
Hubbard  v.  Roach,  2  Fed,  393,  9  Bias. 
875;  The  Amstel,  1  P.  Cas.  No.  339, 
Blatchf.  &  H.  216;  The  A.  R.  Dunlap, 
1  P.  Cas.  No.  513.  1  Lowell  350;  The 
Circassian,  5  P.  Cas.  No.  2.722,  1  Ben. 
209;  Cox  V  Murray,  6  F.  Caa.  No. 
3,304,  Abb.  Adm.  340:  Coyne  v.  The 
Alexander  McNeil,  6  F.  Cas.  No. 
3,31Za:  The  Bark  Joseph  Cunard,  12 
F.  Cas.  No.  7,535.  Olcott  120:  McDer- 
mott  v.  The  S.  Q.  Owens.  16  F.  Cas, 
No.  8,748.  1  Wall.  Jr.  ^0;  Paul  v.  The 
Bark  Ilejc,  18  P.  CasT  No.  10.842,  2 
Woods  229;  Regan  v.  The  Amaranth, 
20  P.,  Cas.  No.  11.664  [sub  nom. 
Kegan  v.  The  Amaranth,  14  F.  Cas. 
No.  7.6461;  Fisher  v.  Luling.  23'N.  T. 
Super.  337. 

In  the  Gilbert  Knapp,  37  Fed.  209. 
212,  the  above  cases  are  carefully  con- 
sidered. Jenkins,  J.,  said:  "It  may 
therefore  fairly  be  said  that  the  de- 
cisions denying  the  maritime  nature 
of  a  stevedore's  contract  all  rely  upon 
the  views  expressed  by  Judge  Betts 
In  The  Amstel,  1  F.  Cas.  No.  339. 
Blatchf.  ft  H.  216.  ...  -It  is  but 
one  decision  of  which  the  others  are 
the  echoes.' "  And  In  The  George  T. 
Kemp.  10  F.  Cas.  No.  6,341,  2  Lowell 
477,  the  decision  in  the  case  of  The 
A.  R.  Dunlap.  I  P.  Cas.  No.  513.  1 
Lowell  350,  Is  expressly  overruled. 

[a]  In  Sngland  (1)  admiraUy  Ju- 
risdiction of  claims  for  stevedores' 
servfees  does  not  appear  to  have  been 
formerly  recognised^  CKsars  JCase, 
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[%  88]  (12)  Supplies  and  Sopatn— (a)  In  Gfln- 
eraL  0>ntractfl  for  repairs  on  and  supplies  fur- 
nished to  ships  engaged  or  employed  in  maritime 
commerce  and  navigation  are  within  the  jurisdiction 
of  admiralty."  This  jurisdiction  can  be  exercised  in 
personam  at  all  times,  but  ca^  be  exercised  in  rem 
only  where  a  lien  is  given  by  the  general  maritime 
law  or  by  the  local  law  of  the  home  port.' 

A  contract  to  repair  on  land,  as  on  waya  in  a 
shipyard,  has  been  held  to  be  beyond  the  jurisdic- 
tion of  courts  of  admiralty.* 

In  England  and  Oanada  the  only  admiralty  juris- 
diction in  such  cases  is  given  by  statute,*  which 
gives  jurisdiction  over  any  cl^m  for  necessaries^^ 


supplied  to  any  ship^^  elsewhere  than  in  the  port  to 
which  the  ship  belongs,"  unless  it  is  proved  that 
at  the  time  of  the  institution  of  the  cause  any  owner 
or  part  owner  of  th^  ship  is  domiciled  in  England 
or  Wales." 

89]    (b)  Annual  Contracts  for  Supplies.  But 

where  owners  group  together  a  large  number  of 
vessels,  and  make  annual  contracts  for  their  sup- 
plies, admiralty  has  no  jurisdietion  of  the 
contracts.^* 

[$  90]  (IS)  Towage.  A  contract  for  towage  is 
a  maritime  contract  which  may  be  sued  in  ad- 
miralty."' The  libelant  may  as  a  general  rule  pro- 
ceed against  the  owner  in  personam,  and  if  he  has 


Lmu.  108,  74  Reprint  99.  (2)  "Yet 
wb«n,  by  8t.  3  &  4  Vict.  c.  66,  S  6, 
Juriadiction  was  conferred  upon  the 
admiralty  court  to  enforce  claims  or 
demands  for  'neceosarles  supplied'  to 
foretsn  shlpa,  it  was  held  that  steve- 
dorer  serrfeeB  were  necessaries  with- 
in the  meaning  of  the  act,  and  that 
Btevedores  had  a  Han  on  the  ship 
therefor.  The  Wabam,  1  Pr.  Adm. 
Dig.  (2d  Eng.  Ed.)  384."  Roberts  v. 
The  Windepmere.  2  Fed.  722,  728. 

e.  Admiralty  Rule  No.  12;  The  J. 
E.  Rumbell,  148  U.  S.  1,  18  SCt  498, 
87  L.  ed.  845:  Reed  v.  Weule,  176 
Fed.  660,  100  CCA  212;  The  Iris.  100 
Fed.  104,  40  CCA  801;  The  Weatover, 
76  Fed.  381;  The  Advance.  72  Fed. 
793,  19  CCA  194;  Endner  v.  Greco,  3 
Fed.  411;  Boon  v.  The  Hornet,  3  P. 
Cas.  No.  1,640,  Crabbe  426;  The  Brad- 
Ich  Johnson,  8  F.  Cas.  No.  1,770  [rev 
2  F.  Caa.  No.  798.  S  Woods  682];  The 
Circassian,  5  F.  Cas.  No.  2,720a  [aff 
5  F.  Cas,  No.  2,726,  11  Blatchf.  472]; 
Davis  V.  Child.  7  F.  Caa.  No.  8,628,  2 
Ware  78;  Davis  v.  New  Brig,  7  F. 
Caa.  No.  3,643,  Gilp.  473;  The  Edith, 
8  F.  Cas.  No.  4,283,  11  Blatchf.  461 
[afr  94  U.  S.  618,  24  I.,  ed.  167];  GUI 
v.  The  Continental,  10  F.  Cas.  No. 
6,425;  The  Gustavia,  11  F.  Cas.  No. 
6,876,  Blatchf.  &  H.  189;  The  Jeru- 
salem, 13  F>  Cas.  No.  7,294,  2  Gall. 
345;  In  re  Klrkland,  14  F,  Cas.  No. 
7,842;  The  Nestor,  18  F.  Cas.  No. 
10,126,  1  Sumn.  78;  North  v.  The 
Eagle,  18  P.  Cas.  No.  10,309,  Bee  78; 
Schultz  v.  Bosman,  21  F.  Cas.  No. 
12.488,  6  Hughes  97;  The  Selt,  21  F. 
Cas.  No.  12,649,  3  Bisa.  344;  Tree  v. 
The  Irtdiana,  24  F.  Cas.  No.  14,165, 
Crabbe  479;  Weaver  v.  The  S.  G. 
Owens.  29  F.  Cas.  No.  17.310.  1  Wall. 
Jr.  359;  White  v.  The  Cynthia,  29  P. 
Cas.  No.  17,&46a,  10  Reporter  232; 
Whlttalcer  v.  The  J.  A.  Travis.  29  P. 
Cas.  No.  17^99;  Wick  v.  The  Samuel 
Strong,  29  P.  Cas.  No.  17.607,  «  Mc- 
Lean 587,  Newb.  Adm.  187;  SoOthern 
Dry  Dock  Co.  v.  The  J.  D^Perry,  23 
La.  Ann.  89,  8  AmR  6857^0016  v. 
Kermlt,  87  N.  T.  Super.  114;  Whitloek 
V.  The  Thales,  29  P.  Cas.  No.  17,578, 
20  HowPr  (N.  T.)  447;  Dowell  v. 
Goode,  26  Oh.  St.  890. 

[a]  ibtmar  of  tmaAUt  smplor- 
BMBt  Immaterial. — The  jurisdiction  In 
admiralty  over  a  contract  for  repairs 
or  supplies  to  a  vessel  depends  upon 
her  character,  and  not  upon  the  man- 
ner In  which  she  Is  actually  em- 

Sloyed.  Reppert  v.  Robinson,  20  F. 
as.  No.  11,708,  Taney  492. 

[b]  BxmA  as  to  quality  of  «up- 
pIUK^A  contract  for  supplies  to  a 
vessel  being  a  maritime  contract,  a 
court  of  admiralty  has  jurisdiction  to 

frlve  damages  for  a  breach  of  the  con- 
ract  as  to  the  quality  of  the  supplies 
furnished,  or  for  mlsrepreaentatlona, 
or  for  other  breaches  in  the  perform- 
ance of  it.    The  Electron,  48  Fed.  689. 

[c]  Money  borrowed  for  repairs. — 
Admiralty  has  jurisdiction  of^  claims 
for  money  borrowed  by  the  master  in 
a  foreign  port  to  repair  damages  to 
the  veFisel  done  on  the  high  aeaa.  The 
Emily  B.  Souder  v.  Pritchard,  17  Wall. 
(U.  S.)  666,  21  L.  ed.  683;  Bulgln  v. 
The  Rainbow,  4  F.  Caa  No.  2,116,  Bee 
11«. 

[d]  Vbm  Hi*  of  axttolsa  for  Um 


vecsoaal  um  of  flAszmSB  about  to 
sail  a  vessel  on  shares  is  not  a  marl- 
time  contract  for  supplies  for  the  uae 
of  the  ship  in  aid  of  the  voyage.  The 
Mary  F.  Chisholm,  189  Fed.  814. 

7.  The  Marion,  16  F.  Cas.- No.  9,087, 
1  Story  68.  Xn  The  J.  B.  Rumbell, 
148  U.  8.  1.  IS  SCt  498.  87  L.  ed.  846, 
the  court  reviewed  the  oases  and 
stated  the  rules  on  this  subject  es- 
tablished by  the  decisions  of  the 
tTnited  States  supreme  court. 

Vim  a  San  aalMa  see  Uarltlme 
LiensJSG  Cyc  766  et  seq], 

B.  Pritchard  v.  The  uidy  Horatla, 
19  F.  Cas.  No.  Irl.438,  Bee  167;  Ran- 
som V.  Mayo,  20  P.  Caa  No.  11,671, 
3  Blatchf.  70  [air  20  P.  Cas.  No. 
11,671a].  See  Maritime  Liens  [26 
Cyc  7611. 

[a]  A  oOBtract  for  nmlzs  In  a 
dry  dock,  however,  la  held  not  to  be 
a  contract  to  be  performed  on  land, 
and  is  within  the  admiralty  jurisdic- 
tion. The  Robert  W.  Paraons,  191  U. 
S.  17,  24  SCt  8,  48  L.  ed.  73.  Bee  also 
Wortman  v.  Griffith,  30  P.  Caa.  No. 
18.067,  3  Blatchf.  528.  Contra  Bradley 
V.  Bolles.  8  P.  Cas.  No.  1.778.  Abb. 
Adm.  669.  See  Maritime  Liens  [26 
Cyo  7611. 

9.  Admiralty  Court  Act  1861  (24 
Vict,  c  10)  g  5. 

[a]  Ths  Adaalxaltj  Ooaxt  Aot  18«0 
(3  &  4  Vict,  c  66)  g  6,  (1)  gave  the 
admiralty  court  jurisdiction  over 
claims  for  necessaries  supplied  to 
foreign  ships  or  seagoing  vessels 
within  the  body  of  an  English  county 
or  on  the  high  aeap.  This  statute  has 
been  held  to  cover  necessaries  sup- 
plied to  foreign  ships  in  the  ports  of 
British  colonies.    The  Anna,  1  P.  D. 


maritime  Hen  waa  conferred  by  this 
statute,  but  only  a  right  to  sue  the 
ship.  Northcote  v.  The  Henrich  Bjom. 
11  App.  Caa.  270.  24  ERC  608;  The 
Two  Ellens.  L.  R.  4  P.  C.  161;  The 
Troubadour,  L.  R.  1  A.  A  B.  802;  The 
Cella,  13  P.  D.  88;  The  PaoUlo,  Brown. 
&  L.  248. 

[b]  rormar  laWi^The  ease  of  The 
Neptune,  3  Knapp  94,  12  Reprint  B84, 
In  1836.  decided  against  admiralty 
Jurisdiction  In  the  case  of  necessaries 
to  any  ships. 

10;  [a]  "Waiiswilsa"  floflmart  n  ■  i 
(1)  "Necessaries,"  within  the  mean- 
ing of  the  acts  conferrlnir  Jurisdiction, 
is  used  in  the  sense  in  which  it  is  un- 
derstood at  common  law,  and  has  been 
defined  as  including  "whatever  la  flt 
and  proper  for  the  service  on  which 
a  vesael  Is  engaged,  whatever  the 
owner  of  that  vessel,  as  a  prudent 
man  would  have  ordered  If  present 
at  the  time"  (The  Riga,  L.  R.  3  A. 
&  E.  616,  622;  The  Alexander,  1  W. 
Rob.  346),  (2)  and  as  meaning  articles 
Immediately  necessary  for  the  ship, 
as  contradistinguished  from  those 
merely  necessary  for  the  voyage  (The 
Comtesse  de  Fregevllle,  Lush.  829). 

ea  ic 


U. 


"Any  aUp"  tnolndes  for- 


[a] 

elgn  Tessna. — The  admiralty  court  has 
Jurisdiction  over  a  foreign  ship,  and 
consequently  for  necessaries  supplied 
to  such  ship,  among  other  places  In 
a  foreign  port,  when  auch  ahip  comes 
within  the  juriadlctlon  of  the  court 


under  24  Vfct.  c  10  I  6,  as  well  as 
I  «.  The  Mecca, 


under  3*4  Vict,  c  66 


[1896]  P.  SB  tovaiT  The  India.  »  Jur. 
N.  S.  4171. 

IS.  fal  IB  tka  oaaa  ot  BiUiah 
A^a,  the  port  of  registry  is  the  port 
to  which  shfrbelottm.  Merchant  Shlp- 
^in|  Act  1894  <6r&  68  Vict,  c  60) 

[b]  Caaadai. — (1>  Zn  the  absence  of 

a  contract  express  or  Implied  to  faalld. 
equip,  or  repair,  within  the  meaning 
of  £4  Vict  c  10  i  4,  admiralty  has  no 
jurisdiction  of  a  suit  for  necessaries 
supplied  in  a  ship's  home  port,  since 
such  a  claim  comes  within  the  excep- 
tion In  section  6  of  the  act.  Williams 
V.  The  Ship  Flora,  6  Can.  Exch.  137: 
Ship  Owners'  Dry  Dock  Co.  v.  The 
Ship  Flora,  6  Can.  Exch.  136.  (2) 
The  vice-admiral ty  court  of  Lower 
Canadia  has  no  Jurisdiction  with  re- 
spect to  claims  of  materialmen  for 
materials  furnished  to  ships  owned 
there.  The  Mary  Jane,  1  Stuart  Vlce- 
Adm.  (L.  C.)  267. 

13.  Ex  p.  Michael,  L.  R.  7  Q.  B. 
668. 

[a]  If  the  ahtpowmar  be  only  tem- 
porarily absamt  from  the  country 
anlmo  revertendl  no  action  will  lie 
against  the  ship.  The  PacUle,  Brown. 

&  L.  248. 

[b]  Oanada. — The  word  "Canada" 
Is  to  be  read  in  the  place  of  "lilngland 
and  Wales."  Rochester,  etc..  Coal,  etc. 
Co.  V.  The  Ship  Garden  City,  7  Can. 
Exch.  34  [aff  7  Can.  Exch.  94]. 

[c1  "Owner**  sad  "domicile'* — The 
word  "owner"  within  the  meaning  of 
the  act  means  "registered  owner,  or 
a  person  entitled  to  be  registered  as 
owner,  not  a  pro  hac  vice  owner;  and 
the  word  "domicile"  must  be  under- 
stood  in    Its   ordinary   legal  sense. 


258;  The  Wataga,  Swab.  165.   (2)  No'  Rochester,  etc..  Coal.  etc^Co.  v.  The 


Ship  Garden  City,  7  dan.  ^ch.  34  [aff 
7  Can.  Exch.  94]. 

14.  Diefenthal  v.  Hamburg>Amerl- 
kanlsche  Packetfahrt  Actien-Gesel- 
schaft,  46  Fed.  397.  See  also  Over- 
dale  Co.  V.  Turner,  206  Fed.  839. 

IB.  Knapp,  etc.,  Co.  v.  McCaffrey, 
177  U.  S.  638,  20  SCt  824,  44  L.  ed. 
921;  Mack  Steamship  Co.  v.  Thomp- 
son, 176  Fed.  499.  100  CCA  67:  A  Scow 
Without  a  Name,  80  Fed.  786;  The 
Brastlna,  60  Fed.  IZS;  The  Plymouth 
Rock.  12  Fed.  927:  The  Sebastian 
Bach,  12  Fed.  172:  Kearney  v.  A  Plle- 
Drlver.  I  Fed.  S46;  The  Acadia.  1  F. 
Cas.  No.  24,  Brown  Adm.  78;  Retts  v. 
Goodwin,  3  F.  Cas.  No.  1,374;  Ward  v. 
The  Banner,  29  F.  Cas.  Na  17.149; 
The  WllUame.  29  F.  Cas.  No.  17,710, 
Brown 'Adm.  208;  The  W.  J.  Walsh, 
80  P.  Cas.  No.  17,922,  6  Ben.  72:  Inde- 

Eendent  Line  v.  Lake  Superior  Lum- 
er,  etc.,  Co.,  146  Wis.  121,  128,  131 
NW  408  [cit  Cyc]  (per  Timlin.  J.>. 

[a]  Damaraa  for  braaisli  of  tow- 

Sre  oontraeta. — Boutin  v.  Rudd,  82 
ed.  686,  2?  CCA  628;  The  Osooda,  C6 
Fed.  347. 

[b]  Hanllng-  off  strandad  TesseL — 

In  virtue  of  Ita  Jurisdiction  of  towage 
contracts  admiralty  can  take  cogni- 
zance of  a  suit  for  hauling  off  a 
stranded  vessel.  The  Clarion,  6  F. 
Cas.  No.  2.796,  Brown  Adm.  74. 

[c]  In  Eturlsna  admiralty  has  b.v- 
statute  jurisdiction  of  claims  "In  the 
nature  of  towage"  whether  within  tli<- 
bodr  of  a  oounty  or  not.  St.  3  ft  4 
Vict,  o  65  8  6.  ^  also  NorthooU  i- 
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a  lien  upon  the  vessel  towed,  given  either  by  the 
general  rules  of  the  maritime  law  or  by  a  local 
statute,  he  may  proceed  in  rem;"  but  if  the  eon- 
tract  be  wholly  executory,  the  jurisdiction  is  in 
personam  only  and  not  in  rem.^ 

[$  91]  (14)  Wharfage  and  Storage.  Whether 
in  the  case  of  a  domestic  vessel  admiralty  has 
jurisdiction  of  a  claim  for  wharfage  the  decisions 
are  in  eonfliet,  but  the  better  opinion  would  seem 
to  be  that  such  a  claim  is  maritime  in  its  nature." 
In  the  case  of  a  foreign  vessel  the  admiralty  court 
undoubtedly  has  jurisdiction." 

Statutory  rate  of  double  wharfage.  An  ad- 
miralty court,  it  has  been  held,  has  also  jurisdiction 
of  a  daim  for  the  statutory  rate  of  double  wharf- 
age imxwsed  in  the  case  of  a  departure  without  pay- 
ment of  wharfage,*" 

Wbi^M^  In  naitiire  of  storage.   But  where  the 


The  Henrlch  BJorn,  11  App.  Cas.  270, 
283-  The  Robert  Pow,  Brown  &  !>.  99. 
[d]    ITMltokBt  fBlvrj  of  tow  fer 

tiic^(l)  In  England  and  Canada  n«g- 
Ugent  Injuries  of  the  tow  by  the  tuar 
are  beld  to  give  a  oauae  of  action  on 
the  towage  contrsict.  The  Energy, 
L.  R.  8  A.  &  48:  The  Nlghtwatch, 
Lush.  542;  The  Julia,  X.U8h.  224:  The 
Maggie  M.,  Stockt.  Vice-Actm.  (N.  B.) 
186:  The  William,  Cook  Vlee-Adm. 
(LJ  C.)  171.  (2)  In  the  United  States, 
however,  the  obligation  not  to  commit 
tort  Is  held  not  to  arise  out  of  the 
contract  of  towage,  and  damages  for 
such  an  Injury  must  be  recovered  In 
an  action  ex  delicto.  The  Temple 
Emery,  122  Fed.  180;  The  Brooklyn, 
4  F.  Cas.  No.  1,938,  2  Ben.  647.  See 
Towage  [88  Cyo  6831. 

16.  Mack  Steamship  Co.  v.  Thomp- 
son, 176  Fed.  499,  lOh  CCA  57.  See 
Towage  [38  Cyc  557,  683]. 

17.  The  Francesco.  11«  Fed.  83; 
The  Prince  Leopold,  9  Fed  333,  4 
Woods  48:  The  William  Fletcher,  29 
F.  Cas.  Ko.  17,«92,  8  Ben.  B37.  But 
see  contra  The  Williams,  29  F.  Cas. 
No.  17,710,  Brown  Adm.  208. 

Bxocittorj  oosferaota  !■  VMMnd  see 
supra  !  70.  ' 

18.  Braisted  v.  Denton,  IIB  Fed. 
428;  The  C.  Vanderbllt,  86  Fed.  785 
[air  93  Fed.  986,  84  CCA  682]:  The 
Advance,  60  Fed.  766  [aft  71  Fed.  987, 
18  CCA  404]  (maritime  lien  only 
where  there  is  a  credit  of  the  ship); 
The  Alliance,  56  Fed.  809;  The  Ann 
Ryan,  1  F.  Cas.  No.  428,  7  Ben.  20: 
Johnson  v.  The  McDonough,  13  F. 
Cas.  No.  7,395,  Qllp,  101;  The  Kate 
Tremalne,  14  F.  Cas.  No.  7,622,  5  Ben. 
60.  See  also  The  Mary  K.  Campbell, 
31  Fed.  840,  24  Blatchf.  476;  Woodruff 
V.  One  Covered  Scow,  80  Fed.  269; 
The  Geo.  B.  Berry,  26  Fed.  780;  Pel- 
ham  V.  The  B.  F.  Woolsey,  16  Fed. 
418.  Contra  Delaware  River  Storage 
Co.  V.  The  Thomas,  7  F.  Cas.  No. 
8,769,  9  Phlla.  (Pa.)  364,  20  Plttsb 
I^gJ  19;  The  Oem,  10  F.  Cas.  No. 
S,SOS,  Brown  Adm.  37;  Russel  v.  Asa 
S.  Swift.  21  P.  Cas.  No.  12.144,  Newb. 
Adm.  663.  See  Wharves  [40  Cyc  910]. 

[a]  "WliaTfan  mosatatas  at  bOBW 
vovt^ — The  federal  courts  have  no 
jurisdiction  of  a  libel  In  rem  to  en- 
force a  claim  for  wharfage  accruing 
while  the  vessel  was  lying  In  a  home 
port  and  within  the  Suriedlctton  of  a 
state.  Squires  v.  The  Cmarlotte  Van- 
derbllt. 22  F.  Cas.  No.  13,271;  Jefter- 
sonville  v.  The  Steam  Ferryboat  John 
Shallcrosa.  35  Ind.  19. 

[b]  Wharfage  rent  nndor  leass^^ 
(1)  A  lease  of  space  at  a  wharf  at 
a  stated  rent  is  not  a  maritime  con- 
tract for  "wharfage"  which  can  be 
enforced  In  an  admiralty  court,  but 
one  relating  to  real  estate  and  arising 
out  of  the  relation  of  landlord  and 
tenant  (The  James  T.  Furber,  157 
Fed.  126;  The  James  T.  Furber.  129 
Fed.  808 ;  Upper  Steamboat  Co.  V. 
Blake,  2  App.  (D.  C.)  61),  and  (2)  this 
applies  to  a  lease  to  a  steamer  and 
Its  ownera  of  the  privilege  of  running 


a  line  of  staamers  to  and  teem  a 
wharf  for  a  stated  time  at  a  stated 
rental  (The  James  T.  Furber,  167 
Fed.  128).  (3)  There  la  a  distinct 
difference  between  a  claim  for  "wharf- 
age" and  a  claim  for  "rent  of  a 
wharf."  Under  such  a  lease  the  rent 
is  payable,  even  though  the  vessel 
which  Is  the  subject  of  the  lease 
should  never  come  near  the  wharf, 
and  should  never  require  "wharfage'' 
or  "the  u^  of  a  wharf."  The  contract 
relates  to  real  estate,  and  arises  out 
of  the  relation  of  landlord  and  tenant. 
The  James  T.  Furber,  189  Fed.  808; 
Upper  Steamboat  Co.  v.  Blake,  2  App. 
(D.  C.)  51,  57  [quot  The  James  T. 
Furber,  157  Fed.  126,  129]  (where 
Alvey,  C,  J.,  said:  "Under  such  con- 
tract, the  rent  is  payable,  though  a 
vessel  should  never  approach  the 
wharf.  .  .  .  Why  should  a  lease 
of  a  wharf  that  may  be  for  a  long 
term,  with  annual  rent  reserved,  and, 
as  may  be,  with  conditions  and  stipu- 
lations for  repairs  or  rebuilding  the 
same  from  time  to  time,  be  regarded 
as  a  maritime  contract,  and  as  such 
cognisable  only  In  a  court  of  admi- 
ralty? .  .  The  only  contracts 
relating  to  wharves  that  are  of  a  mari- 
time character  are  those  for  wharf- 
age, for  wharf  service  rendered  to 
vessels,  and  such  claims  are  due  to 
the  lessee  and  not  to  the  lessor  of  the 
wharT'). 

19.  Ex  p.  Easton,  95  U.  8.  68,  24 
X..  ed.  373;  The  St.  Jago  de  Cuba,  9 
Wheat.  (U.  S.)  409.  6  L..  ed.  122;  The 
Shrewsbury,  69  Fed.  1017;  The  John 
M.  Welch,  2  Fed.  364,  18  Blatchf.  52; 
Atlantic  Dock  Co.  v.  Wenberg,  2  F. 
Cas.  No.  622.  9  Ben.  464;  Ex  p.  tiewls, 
16  F.  Cas.  No.  8,310,  2  Gall,  482: 
Brookman  v.  HamiU,  43  N.  T.  664,  3 
AmR  731.  But  see  Delaware  River 
Storage  Co.  v.  The  Thomas,  7  F.  Cas. 
No.  3.769,  9  Phlla.  (Pa.)  864,  20  Pittsb. 
LegJ  19  (where  wharfage  was  held 
not  to  be  a  maritime  lien  enforceable 
in  admiralty). 

[a]  AooooiLt  oonalatlng  of  wharf- 
age and  noiuaadttoM  ttoms. — ^Where 
only  part  of  a  running  account  be- 
tween a  wharfinger  and  a  vessel  li- 
beled for  the  account  consisted  of 
wharfage,  and  the  other  Items  were 
nonmantlme.  It  was  held  that  there 
was  no  Jurisdiction  In  admiralty.  The 
Saginaw,  22  Fed.  176. 

Mk  The  Ann  Ryan.  1  P.  Cas.  No. 
428.  7  Ben.  20;  The  Virginia  Bnlon, 
28  F.  Cas.  No.  16,974,  13  Blatchf.  619. 
See  also  Th«  Shady  Side,  28  Fed. 
731. 

fll.  The  C.  Vanderbllt,  86  Fed.  786 
[aff  93  Fed.  986,  34  CCA  682]. 

SS.  The  Richard  Wlnslow,  71  Fed. 
426,  18  CCA  844  [att  67  Fed.  259]; 
The  Pulaski,  33  Fed.  383. 

J a]  The  wlster  wbaTfagr*  of  a  ves- 
while  she  Is  laid  up  is  not  a  marl- 
time  service,  beingrather  In  the  na- 
ture of  storage.  The  Murphy  Tugs, 
28  Fed.  429. 

28.  Hubbard  v.  Roach,  2  Fed.  393, 
9  Bias.  276. 


vessel  is  withdrawn  from  comaterce  and  the  wharf- 
age is  in  the  nature  of  storage,  an  admiralty  court 
has  no  jurisdiction." 

Storage.  Nor  is  a  contract  for  the  stori^e  of 
cargo  at  the  end  of  the  voyage  maritime  in  its 
nature  and  this  principle  has  been  extended  to 
the  storage  of  ship's  furniture,  such  as  sails  or 
boats;*"  but  the  contrary  has  also  been  held."  And 
of  course,  where  a  storage  contract  is  incidental 
to  the  transportation  of  the  goods  stored  by  water, 
it  is  maritime,  and  a  court  of  admiralty  has  juris- 
diction of  an  action  for  its  breach.^ 

[$  92]  2.  Eanity  Jurisdiction— a.  In  Oeiural.  A 
court  of  admiralty  has  incidental  chancery  powers 
and  may  afford  some  degree  of  equitable  relief  in 
matters  subsidiary  to  and  dependent  npon  the  cause 
of  action  of  which  it  has  jurisdiction.^  But  it  has 
no  general  equity  jurisdiction  and  cannot  afford 

fl4.  The  Navls,  196  Fed.  843.  See 
also  In  Roberts  v.  The  Windermere,  2 
Fed.  722  (dictum). 

[ai  The  stozav*  of  tlM  iMats  of  a 
MMltt  dtuing  the  winter  Is  a  marl- 
time  service,  and  Is  a  subject  of  ad- 
tnlralty  Jurisdiction.  The  navls,  19S 
Fed.  848. 

SB.  Evans  v.  New  York,  etc. 
Steamship  Co.,  1.46  Fed.  841.  See  also 
The  Mary  Washington,  16  F.  Cas.  No. 
9,229,  1  Abb.  1. 

In  The  Pulaski,  33  Fed.  388,  884 
[quot  Evans  v.  New  York,  etc..  Steam- 
ship Co.,  146  Fed.  841,  842],  Brown. 
J.,  said:  "If  the  storage  were  a  mere 
Incident  to  the  transportation,  as,  for 
instance.  If  the  wheat  were  taken  on 
board  with  the  understanding  that 
the  vessel  should  sail  as  soon  as  a  tug 
or  consort  should  be  procured,  or  as 
soon  as  the  Ice  should  leave  the  har- 
bor, I  should  have  no  doubt  that  the 
vessel  would  be  liable  for  any  damage 
received  by  the  cargo  by  reason  of 
improper  storage  while  awaiting  de- 
parture. In  such  case,  the  storage 
being  a  mere  Incident  of  the  trans- 

gortation,  the  whole  contract  would 
e  adjudged  to  be  maritime,  and  a 
suit  would  lie  in  the  admiralty  for 
any  damage  occasioned  after  the  car- 
go was  received  on  board." 

26.  U.  S.  V.  Cornell  Steamboat  Co., 
202  U.  S.  184,  26  SCt  648,  50  L.  ed. 
987;  Watts  v.  Camors,  115  U.  S.  353, 
6  SCt  91,  29  L.  ed.  406;  The  Marlanna 
Flora.  11  Wheat.  (U.  S.)  1,  6  L.  ed. 
405;  United  Transp.,  etc,  Co.  v.  New 
York,  etc,  Transp.  Line,  185  Fed.  386, 
107  CCA  442;  The  Boston,  3  P.  Cas. 
No.  1,673,  1  Sumn.  328;-Brown  v.  Lull, 
4  P.  Cas.  No.  2,018,  2  Sumn.  443;  Hall 
V.  Hurlbut,  10  F.  Cas.  No.  5,936.  Taney 
689;  Pope  v.  Nlckerson,  19  F.  Cas.  No. 
11,274,  3  Story  465;  The  Juliana,  2 
Dods.  504;  The  Harriett,  1  W.  Rob. 
182.  See  also  The  Steamer  Eclipse, 
135  U.  S.  599,  10  SCt  873,  54  L.  ed. 
269  (dictum);  Erie,  etc.,  Transp.  Co. 
V.  Erie  R.  Co.,  142  Fed.  9,  73  CCA  195 
[rev  on  other  grounds  204  U.  S.  220, 
27  SCt  246,  61  L..  ed.  460] ;  The  Sappho, 
89  Fed.  366. 

[a]  Conrta  of  admlraltr  art  ohan- 
oery  oonrts  for  th*  Mas,  (1)  and 
dispose  of  marine  demands  against 
vessels  upon  principles  of  equity. 
Brown  V.  Burrows,  4  F.  Cas.  No.  1,996; 
The  Favorite,  8  P.  Cas.  No.  4.696,  1 
Bias.  626.  (2>  Admiralty  courts,  in 
the  exercise  of  their  Jurisdiction,  are 
not  governed  by  the  strict  rules  of  the 
common  law,  but  act  upon  enlarged 


tirtnciples  of  equity,  O'Brien  v,  Mll- 
er.  168  U.  S.  287,  IS  SCt  140,  42  L.  ed. 
469:  Sears  v.  Wills,  1  Black  (U.  S.) 
108,  17  L.  ed.  35;  The  Virgin  v.  Vy- 
fhius,  8  Pet.  (U.  S.)  538,  650,  8  L.  ed. 
1036.  See  also  Andrews  v.  Essex  F. 
&  M.  Ins.  Co.,  1  F.  Cas.  No.  374,  8 
Mason  6,  16  (where  Story,  J.,  said: 
"In  a  certain  sense,  and  In  the  exer- 
cise of  their  general  Jurisdiction, 
courts  of  admlreilty  may  be  properly 
said  to  be  courts  of  equity,  that  Is, 
courts  pro(»edliig  exsquo  at  bMio, 
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relief  of  a  purely  equitable  nature  in  a  direct  pro- 
ceeding for  that  purpose."  Nor  has  a  court  of 
admiralty  any  more  power  to  take  cognizance  of  a 
distinctly  equitable  or  legal  demand  when  it  ia  set 
up  in  a  cross  libel  than  when  it  ia  the  subject  of 
an  independent  suit.^ 

93]  '  b.  Beformation  of  Contract.  Therefore 
admiralty  has  no  jurisdiction  of  an  original  libel  to 
reform  a  polic^y  of  marine  insurance  or  other 
contract." 

[i  94]  c  Specific  Performance.  Nor  can  an 
admiralty  court  enforce  specific  performance  of  a 
maritime  agreement.^ 

[$  95]  d.  Mortgages.  Admiralty  courts  have  no 
jnnsdietion  of  questions  of  property  between  the 


mortgagee  of  a  ship  and  the  owner;  a  mere  mon- 
gage  other  than  a  bottomry  bond  has  none  of  tbe 
characteristics  of  a  maritime  loan.*^  Thus  a  «oim 
of  admiralty  has  not  jurisdiction  to  foreclose  mort- 
gages on  vessels,^  or  to  redeem  from  a  mortga^^,^ 
or  to  enforce  the  surrender  or  cancellation  of  i 
mortgage;'^  but  it  has  been  held  that  admiT&Ur 
has  jurisdiction  of  a  suit  by  the  mortgagee  of  z 
vessel,  after  condition  broken,  to  reclaim  possesaio:: 
from  a  purchaser  at  a  sheri^s  sale  under  a  judg- 
ment agi^inst  a  mortgagor."  Although  a  mortgagee 
cannot  sustain  a  libel  to  reach  the  proceeds  of  tbr 
sale,*"  he  may,  when  the  court  already  has  jarisdir- 
tion,  interfere  by  petition,  and  the  court  may  app!? 
the  proceeds  to  his  claim."^ 


and  not  oonibiKl  to  the  narrow  no- 
tions of  the  common  law"). 

[h]  aalvaM  ooateBoti  trt,xJLi—A. 
court  of  admiralty  may  entertain  a- 
•ult  for  salvage,  in  which  the  claim- 
ant pleads  a  contract  under  which  It 
la  alleged  the  aervlces^  were  per- 
iormed,  but  which  libelant  eeeks  to 
avoid  on  the  srround  of  fraud  or  mla- 
tak&  such  court  havlns  equitable  Ju- 
risdlctlon.  In  the  sense  of  applying 
rules  of  equity  to  questions  Inciden- 
tally arising  In  a  suit  within  Its  gen- 
eral Jurisdiction,  at  least  where  no 
objection  te  made  prior  to  the  hearing. 
The  Stanley  H.  Miner.  172  Fed.  486. 

ar.  United  Tranap.,  etc.,  Co.  v. 
Nev  York,  etc.,  Transp.  Line,  1&5  Fed. 
886,  107  CCA  442;  Andrews  v.  Essex 
T.  &  M.  Ins.  Co.,  1  F.  Cas.  No.  874,  8 
Mason  6;  Kynoch  v.  S.  C.  Ives.  14  P. 
Cas.  No.  7,958,  Newh.  Adm.  205.  See 
also  U.  S.  V.  Cornell  Steamboat  Co., 
202  U.  8.  184,  26  SCt  648,  50  L.  ed. 
887  <dlctum). 

[a]  oonrt  of  aduiznlty  does  not 
olalm  the  oharaotsT  of  a  oonrt  of  gen- 
eral aqnlty.^ — The  Juliana,  2  Dods.  504 
(dictum).  It  has  not  the  characterls- 

-  tic  powers  of  a  court  of  equity.  The 
Steamer  Eclipse,  135  IT.  S.  699.  10 
SCt  873.  34  L.  ed.  269;  Grant  v.  Poll- 
Ion.  20  How.  (U.  S.)  162,  15  U  ed.  871. 

[b]  Harashlp. — It  cannot  set  aside 
,  contracts  on  ground  of  hardship.  The 

Sappho,  89  Fed.  366. 

fc]  Znjimotion. — A  court  of  admi- 
ralty has  no  power  to  grant  an  In- 
junction preventing  defendants  from 
enforcing  a  claim  against  a  cargo. 
Paterson  v.  Dakln,  31  Fed.  682. 

[d]  Tmsts, — ^Admiralty  has  no  di- 
rect jurisdiction  over  trusts,  although 
they  may  relate  to  maritime  affairs. 
The  Steamer  Eclipse,  135  U.  8.  599, 
10  SCt  873,  34  L.  ed.  269  [aff  4  Dak. 
2X8,  30  NW  159];  Davis  v.  Child,  7 
F.  Cas.  No.  3,628,  2  Ware  ^78. 

98.  United  Transp.,  etc.,  Co.  v. 
New  York,  etc.,  Transp.  Line,  186  Fed. 
386.  107  CCA  442. 

as.  The  City  of  Clarksvllle,  94  Fed. 
201;  Meyer  v.  Pacific  Mall  Steamship 
Co..  58  Fed.  923;  "Williams  v.  Provi- 
dence Washington  Ins.  Co.,  56  Fed. 
159;  Andrews  v.  Essex  F.  ft  M.  Ins. 
Co.,  1  F.  Cas.  No.  37^.  3  Mason  6; 
Dean  v.  Bates,  7  P.  Cas.  No.  3,704,  2 
Woodb.  &  M.  87;  The  Hermitage.  12 
P.  Cas.  No.  6,410,  4  Blatchf.  474;  The 
Perseverance,  19  P.  Cas.  No.  11,017, 
Blatchf.  ft  H.  885.  But  see  Pope  v. 
NIckerson.  19  F.  Cas.  No.  11,274,  8 
Story  466  (where  It  was  held  In  an 
action  of  assumpsit  on  bills  of  lading 
that  a  court  of  admiralty  might  re- 
form a  bottomry  bond  and  enforce  It 
according  to  the  Intention  of  the 
parties). 

[a]  A  dsfnso  rsqulxlar  tlM  rafev- 
matlon  of  a  aailtliM  arvMmwit  sued 

on  is  not  cognisable  in  admiralty. 
Meyer  v.  Factnc  Hall  Steami^lp,  58 
Fed.  923. 

aOu   The  Steamer  Eclipse,  135  U.  S. 
699.  10  SCt  878,  84  L.  ed.  269  faff  4 
218.  30  pjrW  159J;  The  City  of 
-vllle,  94  Fed.  201;  Paterson  v. 
81  Fed.  682;  Andrews  v.  Essex 
Ins.  Co..  1  P.  Cas.  No.  874, 
1  6;  Davis  v.  Child,  7  F.  Cas, 
IS,  S  Ware  78;  Deely  v.  The 


Ernest  and  Alice,  T  F.  Caa.  No.  8,736, 
2  Hughes  70:  lurnoch  v.  The  S.  C. 
Ives,  14  P.  Cas.  Vio.  7.«&8.  Newb.  Adm. 
206:  Montgomery  v.  Benry,  1  Dalk 
(Fa.)  49.  FL.  ed.  82,  1  AmlS  228. 

[a]  BafOTClar  awatd  or  eommOB- 
law  JmOffmsut^d)  An  award  of  ar- 
bitrators for  diamages  cannot  be 
enforced  in  admiralty,  although  the 
libelant  alleges  that  n«  was  Induced 
by  misrepresentation  to  sten  the 
iwreement  for  arbitration  and  nad  no 
notice  of  the  hearing  (The  Union.  SO 
Fed.  639),  (2)  nor  can  a  judnuont 
against  the  master  of  a  vessel,  re- 
covered m  an  action  for  wages  in  a 
common-law  court,  be  enforced 
against  either  the  vessel  or  its  owner 
In  admiralty  (Assign  v.  The  G.  B. 
Lamar,  2  P.  Cas.  No.  598a). 

[b]  The  oonrt  oaaaot -duuiffa  a 
written  agMemant  or  oompd  on*  to 
be  sxeonted  conformably  to  equity 
and  the  understanding  of  the  parties. 
The  Perseverance,  19  P.  Cas.  No. 
11,017,  Blatchf.  &  H.  386. 

31.  The  J.  E3.  Rumbell,  148  U.  S. 
1,  13  SCt  498^37  L.  ed.  345;  The  Lot- 
tawanna,  21  Wall.  (U.  S.)  5B8,  22  L. 
ed.  664 :  Bogart  v.  The  Steamboat  John 
Jay,  17  How.  (U.  S.)  899,  16  L.  ed.  95; 
The  Clifton,  148  Fed.  460,  74  CCA 
594;  The  Oordon  Campbell,  181  Fed. 
963;  The  Humboldt.  86  Fed.  851;  The 
Ella  J.  Slaymaker.  28  Fed.  767:  Brit- 
ton  v.  The  Venture,  21  Fed.  928;  The 
C.  C.  Trowbridge.  14  Fed.  874;  The 
Guiding  Star,  9  Fed.  621;  Dean  v. 
Bates.??  F.  C&B.  No.  8,704,  2  Woodb. 

6  M,  87;  Deely  v.  The  Ernest  &  Alioe, 

7  P.  Cas.  No.  3.736,  2  Hughes  70;  The 
J.  B.  Lunt  V.  Merrltt,  13  F.  Cas.  No. 
7,247;  The  Martha  Washington,  16 
P.  Cas.  No.  »,148.  3  Ware  245  [afT  8 
P.  Cas.  No.  1,618.  1  Cliff.  468];  Mor- 

rn  V.  Tapscott,  17  F.  Cas.  No.  9,808, 
Ben.  252;  The  Sailor  Prince.  21  P. 
Cae.  No.  12,219,  1  Ben.  461;  The  Wil- 
liam D.  Rice,  29  P.  Cas.  No.  17.691,  3 
Ware  134. 

In  Bogart  v.  The  Steamboat  John 
Jay,  17  How.  (U.  a)  389,  402,  16  L. 
ed.  96,  commenting  upon  the  want  of 
Jurisdiction  In  the  admiralty  eourt  in 
such  cases,  Wayne,  J.,  said:  "This  is 
not  so,  because  such  a  Jurisdiction 
had  been  denied  by  the  Jealousy  of 
the  courts  of  the  common  law.  Its 
foundation  Is,  that  the  mere  mortgage 
of  a  ship,  other  than  that  of  an  hy- 
pothecated bottomry,  is  a  contract 
without  any  of  the  characteristics  or 
attendants  of  a  maritime  loan,  and  is 
entered  into  by  the  parties  to  It,  with- 
out reference  to  navigation  or  perils 
of  the  sea.  .  .  .  8uoh  a  mortgage 
has  nothing  In  It  analogous  to  those 
contracts  which  are  the  subjects  of 
admiralty  Jurisdiction.  In  such  a 
case,  the  ship  Is  the  object  for  the 
accomplishment  of  the  contract,  with- 
out any  reference  to  the  use  of  her 
for  such  a  purpose."  In  this  case  the 
court  would  neither  order  sale  nor 
make  a  Judicial  transfer  of  the  prop- 
erty. But  see  The  Hilarity,  12  P.  Cas, 
No.  6,480,  Blatchf.  ft  H.  90  (where  it 
was  held  that  the  admiralty  court 
does  not  lose  Jurisdiction  of  a  debt 
contracted  for  supplies  furnished  in 
a  foreign  port,  itself  coniisable  in 


have  reduced  to  writing  am  admisElc: 
of  the  indebtedness  In  the  form  of  i 
mortgage), 
[af  aaglaad  and  — (1)  ^^ 

on  questions  of  mortsase  the  court  t£ 
admiralty  has  no  JnrudHstitni;  wbetk- 
er  a  mortgage  is  for©clo««d,  whether  j 
mortgagee  has  a  right  to  tate  posses- 
sion of  a  chattel  penMnal,  whether  bt 
Is  the  legal  or  only  Uie  equltalif 
owner,  and  whether  a  right  of  r«- 
demptlon  means  Chat  a  mortgagee  a 
restrained  from  selling  tn  repaymer.: 
of  bis  debt  till  after  the  time  spec- 
fled  for  the  redemption  Is  past.  it-. 
decision-  of  these  questions  belongs  u. 
other  courts;  they  are  not  within  tbf 
Jurisdiction  or  province  of  the  cOoi: 
of  admiralty,  which  never  decides  oc 
questions  of  property  l»etween  ttc 
mortgagee  and  the  owner.  Sir  Jobr. 
Nlcholl  m  The  Neptune.  3  Hagg.  A^c. 
129.  (2)  In  England  and  Canada  a: 
present  the  Jurisdiction  Is  exercl^: 
by  virtue  of  S  ft  4  Vict,  c  65,  24  Via 
c  10,  and  67  ft  68  Vict,  c  60,  under 
which  the  admiralty  division  has  U- 
risdlction  of  all  disputes  concerniiif 
duly  registered  morteagea  of  Briii':^ 
ships,  whether  the  ship  or  the  pro- 
ceeds of  her  sale  are  under  arrest  or 
not.  In  the  case  of  unregistered  or 
equitable  mortgages  on  British  or  f^r 
elgn  ships,  the  ships  or  proceeds  mur. 
be  under  arrest.  Tho  Tagus,  [IS-'^l 
P.  44;  Strong  v.  8mltE.  5  Ciil 
Ezcb.  67. 

[b]  Whore  a  Mil  of  aalo  of  a  tm*1 
Is  glTSn  as  oollatezml  ssomHy  for  tb 
rejaymsat  of  a  loan  or  as  indemcnT 
against  toss  on  a  contingent  paymt^: 
of  obligations  assumed  for  the  res- 
dor,  the  contract  will  be  treated  as  i 
mortgage,  and  admiralty  will  not  u- 
sume  Jurisdiction.  Tho  Klla  J.  SUj- 
maker,  28  Fed.  767. 

88.  Bogart  v.  The  John  Jay,  i' 
How.  (U.  S.)  899,  15  ed.  S3  [aS  1! 
P.  No.  7,852.  8  Blatchf.  «T] ;  71= 

Conveyor,  147  Fed  686:  Britton  v.  Ttc 
Venture,  21  Fed.  928;  The  C.  C.  Tro*- 
brldge,  14  Fed.  874,  11  Blss.  I'i 
Deely  v.  The  Ernest  ft  AJlce,  1  F.  Csi 
No.  3.736,  2  Hughes  70;  The  Martti 
Washington,  16  P.  Cas.  No.  9,HJ. 


Prince,  21  F.  Caa.  No.  ia.21»,  1 

461. 

33.  Merrltt  v.  The  J.  B.  Lust,  i' 
F.  Cas.  No.  7,247. 

S4.    Dean  T.  Bates,  6  F.  Ca& 
8,704,  2  Woodb.  ft  H.  ST. 

•5.  The  J.  B.  Lunt,  13  F.  Caa  No 
7,246,  11  KYLegObs  187. 

38.   Schuchardt   t.  Babbldgt, 
How.  (U.  S.)  239,  IS  L.  ed.  625. 

[a]    Formsxlr  in  TIaglanJ  this 
the  law.  The  Exmouth,  2  Hagg.  Adc^ 
88  note;  The  Portaea,  2  Hagg.  A-te 
84;  The  Fortitude,  2  W.  Rob.  2ii. 

87.  Pratt  v.  Reed,  19  How.  (C  S 
869.  16  L.  ed.  660;  Andrews  v.  Wall 
3  How.  (U.  B-j  668.  11  L.  ed.  729;  TB- 
Conveyor.  147  Fed.  586;  The  GordK 
Campbell,  181  Fed.  962;  The  Grasi 
Republic,  10  Fed.  898:  The  Islar! 
City,  18  P.  Cas.  No.  7,109,  1  Ixivrf! 
376:  JuaU  Pon  v.  The  Arbustd,  it  f 
Cas.  No.  7Ji8»:  Leland       The  SuT 


admiralty,  morely  booauseluio  parties  Medora,  IS  F.  duk  NOb  8,as'7,  2  Voodt 
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§§  96-98] 


ADMIRALTY 


[1  C.  J.]  1279 


1%  96]  e.  Acconntdng.  In  the  United  States  a 
court  of  adnfiralty  is  witiiout  jurisdiction  of  a  suit 
to  obtain  accounting  between  part  owners  of  a 
vessel,"  except  npon  the  basis  of  an  adjusted  or 
realized  liability,"  or  as  incidental  to  the  prin- 
cipal cause  of  action  of  which  it  has  admitted 
cognizance.** 

In,  En^aad  the  admiralty  division  has,  by  statute, 
jurisdiction  in  rem  and  in  personam  of  actions  of 
account  between  codwners  of  a  Tassel,**  and  the 
same  jurisdiction  is  of  course  possessed  the 
colonial  courts  of  admiralty.^ 


[(97]  3.  Uens— a.  In  OeneraL  The  admiralty 
courts  of  the  United  States  have  exclusive  jurisdic- 
tion over  maritime  Uens,*^  whether  created  by  the 
general  maritime  law,"  or  by  a  state  statute.^ 

[$  98]  b.  Uen  Created  liy  Stote  Statate.  Al- 
though a  state  statute  cannot  confer  jurisdiction 
on  a  federal  court,  it  may  give  a  r^ht  to  whidit 
other  things  permitting,  such  a  court  may  give  ef- 
fect,**  and  it  is  well  settled  that  liens  created  by 
state  statute,  when  given  to  seotire  debts  or  liabili- 
ties cognizable  in  a  court  of  adnuralty,  may  be 
enforced  by  the  process  of  a  court  of  admiralty 


A  M.  92;  Retnnanta  In  Court,  2ft  7. 
Cas.  No.  11,697.  Olcott  382. 

[a]  VMtduuiT  of  nitt  In  >tat« 
oonrfc. — ^Th«  jurisdiction  of  admiralty 
to  administer  a  fund  applicable.  In 
whole  or  in  part,  to  the  payment  of 
maritime  Hens,  being:  exclusive.  Is 
not  afCected  by  the  fact  that  mort- 
rageea  may  also  have  claims  against 
the  same  fund  or  by  the  pendency  of 
foreclosure  suits  brought  by  them  In 
a  state  court.  The  Conveyor,  147  Fed. 
5S6. 

38.  Ward  v.  Thompson,  22  How. 
<U.  S.)  330.  16  L-  ed.  249:  Grant  v. 
Polllon.  20  How.  (U.  S.)  162,  16  L.  «d. 
871  [afr  10  P.  Cas.  No.  6.7001;  Vande- 
water  v.  Mills,  IS  How.  <U.  S.)  82, 
B  L.  ed.  564;  Mintum  v.  Maynard,  17 
How.  (U.  S.)  477,  15  L.  ed.  285;  The 
Steam-Boat  Orleans  v.  Phcebus.  11 
Pet.  (U.  a)  175,  9  L.  ed.  677:  The 
Bmma  B.,  140  Fed.  771;  The  H.  R 
Wlllard,  53  Fed.  599;  The  John  E3. 
Mulford,  18  Fed.  466;  The  Brothers, 

7  Fed.  878,  6  Hughes  282;  Dalley  v. 
Doe.  S  Fed.  903;  Bradshaw  v.  The 
Sylph,  3  P.  Cas.  No.  1,791;  Davis  v. 
Child,  7  F.  Cas.  No.^  3,628,  2  Ware  78; 
Dean  v.  Bate^  7  F.  Cas.  No.  8,704,  2 
Woodb.  ft  M.  87;  Puryeo  v.  Enitlns,  8 
F.  Cas.  No.  4.197,  Abb.  Adm.  529;  The 
Fair  Play,  8  P.  Cas.  No.  4,615.  Blatchf. 
&  H.  136:  Kellum  v.  Emerson,  14  F. 
Cas.  No.  7,669,  2  Curt.  79.;  The  Larch, 
14  P.  Cas.  No.  8,085,  2  Curt.  427  [rev 
14  P.  Cas.  No.  8,086,  8  "Ware  28];  The 
Marengo.  16  P.  Cas.  No.  9,065,  1  Low- 
ell 52;  Martin  v.  Walker,  16  F.  Cas. 
No.  9,170,  Abb.  Adm.  679;  The  Ocean 
Belle,  18  F.  Cas.  No.  10,402,  6  Ben. 
253;  Pettlt  v.  The  Charles  Hemje,  19 
P.  Cas.  No.  11,047a,  6  Hughes  859; 
The  Susan  E.  Voorhls,  23  F.  Cas.  No. 
13.633.  10  Ben.  380;  Tunno  v.  The 
Betslna,  24  F.  Cas.  No.  14,286;  Turner 
V.  Beacham,  24  F.  Cas.  No.  14,262, 
Taney  688;  U.  S.  v.  Isaac  Hammett, 
26  F.  Cas.  No.  16.446,  2  Pittsb.  (Pa.) 
858,  10  PlttsbLeKJ  97. 

ta]  VavtttloB  sad  aooeutliig. — An 
equitable  action  by  one  part  owner  of 
a  boat  against  another  part  owner, 
for  a  partition  of  the  boat  by  a  sale 
and  for  an  accounting.  Is  not  a  civil 
cause  of  admiralty  and  maritime  Ju- 
risdiction within  V.  B.  Rev. 'St.  S  663, 

giving  the  district  court  of  the  United 
tates  exclusive  jurisdiction  thereof. 
Swain  V.  Rnapp.  32  Minn.  429,  21  NW 
414;  Andrews  v.  Betts,  8  Hun  (N.  T.) 

[b]  8«ai&an*s  claim  for  shsM  of 

prollts^-(l)  Where  a  seaman  agrees 
to  serve  for  one  half  of  the  earnings 
and  profits  of  the  vessel,  he  cannot 
maintain  a  libel  in  rem  to  recover 
such  share,  unless  an  account  has 
been  stated,  or  the  claim  has  been 
otherwise  reduced  to  a  certainty.  The 
Pair  Play.  8  F.  Cas.  No.  4,616,  Blatchf. 
ft  H.  186.  (2)  Nor  can  he  maintain  a 
suit  In  personam.   Duryee  v.  Elklns, 

8  P.  Cas.  No.  4,197,  Abb.  Adm.  529. 

[c]  mnd  In  rsfflstry. — The  objec- 
tion that  admiralty  has  no  jurisdic- 
tion over  matters  of  accounting  has 
no  application  where  the  court  Is 
called  upon  to  determine  to  which  of 
two  opposing  claimants  the  fund  In 
the  registry  shall  be  paid.  Topfer  v. 
The  Schooner  Mary  Zephyr,  2  Fed. 
824.  6  Sawy  427. 

8*.__Brad8haw  v.  The  Sylph,  8  P. 
Cas.  No.  1,791. 

40l   The  Bhnma  R,  140  IM.  771; 


The  John  B.  Uulford.  18  Fed.  466; 
Davis  V.  Child.  7  F.  Cas.  No.  8.628. 
2  Ware  78;  The  J.  B.  Lunt,  l»  F.  Cas. 
No.  7,246,  11  NYLegObs  187;  The 
L.  B.  Qoldsmlth,  16  F.  Cas.  No.  8462. 
Newb.  Adm.  123;  Tunno  v.  The  Bet- 
slna. 24  P.  Cas.  Na  14.236. 

In  The  John  E.  Hulford,  18  Fed. 
465,  45S,  Brown,  J.,  said:  ''If,  as  Is 
claimed  by  the  libelant,  this  defend- 
ant has  a  consldet-able  sum  In  his 
hands  as  the  proceeds  of  these  earn- 
ings. It  would  be  a  very  Imperfect 
administration  of  justice  to  decree 
to  the  defendant  the  full  half  of  the 
proceeds  of  the  vessel  In  the  registry, 
without  any  account  of  the  excess  of 
her  earnings  belonging  to  the  libelant 
already  In  this  claimant's  possession, 
and  to  turn  the  libelant  over  to  a 
future  and  possibly  Ineffectual  action 
In  another  court  to  recover  these 
earnings.  There  is  no  want  of  power, 
as  I  understand.  In  this  court,  as  a 
court  of  admiralty,  to  take  such  an 
account  as  an  incident  to  the  princi- 

Jial  cause,  of  which  it  has  undoubted 
urlsdlctlon,  when  justice  required 
such  an  account  In  order  to  make  a 
just  distribution  of  a  fund  in  the 
registry  of  the  court."  As  stated  by 
Ware,  J.,  in  the  case  of  The  Larch. 
14  F.  Cas.  No.  8^086.  «  Ware  28,  84 
[quot  The  John  E.  Mulford,  18  Fed. 
455.  468]:  "Whore  there  are  such  ac- 
counts Incidentally  arising  in  the 
case.  It  Is  a  question  addressed  to  the 
sound  discretion  of  the  court  whether 
It  will  take  cognisance  of  the  account 
or  not.  If  long,  lubricate,  and  multi- 
farious, the  court  will  decline  to  take 
jurisdiction." 

41.  The  Lady  of  the  Lake.  L.  R.  8 
A.  ft  E.  29;  The  Idas.  Brown,  ft  L. 
65;  24  VicL  c  10  9  8.  See  also  The 
Meggle.  L.  R.  1  A.  ft  E.  77. 

4a.  Colonial  Courts  of  Admiralty 
Act  1890  E  2  subs  2;  Cope  v.  Steamship 
Raven  and  Mahew.  9  Can.  Exch.  404, 
11  B.  C.  486;  Hall  v.  The  Ship  Sea- 
ward, 2  Can.  Batch.  268. 

48;  The  Oeneral  Smith,  4  Wheat. 
(IT.  S.)  438,  4  L.'ed.  609;  The  Phllo- 
mena,  200  Fed.  869:  The  Vigilant,  151 
Fed.  747,  81  CCA  871;  Paxeon  v.  Cun- 
ningham, 68  Fed.  132,  11  CCA  111; 
Ashbrook  V.  The  Steamer  Golden  Gate, 
2  P.  Cas.  No.  674,  Newb.  Adm.  296; 
The  Circassian,  6  P.  Cas.  No.  2,720a 
taff  6  P.  Cas.  No.  2.726.  11  Blatchf. 
472];  Davis  v.  Child.  7  P.  Cas.  No. 
3,628,  2  Ware  78;  Davis  v.  A  New 
Brig,  7  F.  Cas.  No.  3.643,  Ollp.,473; 
Drinkwater  v.  The  Brig  Spartan.  7  F. 
Cas.  No.  4,086.  1  Ware  145;  The  Gold 
Hunter,  10  F.  Cas.  No.  5,513,  Blatchf. 
ft  H.  300;  In  re  Klrkland.  14  F.  Cas. 
No.  7,842;  Read  v.  The  Hull  of  a  New 
Brig,  20  F.  Cas.  No.  11,609,  1  Story 
244;  The  Rebecca,,  20  F.  Cas.  No. 
11.619.  1  Ware  187;  The  Selt,  21  F. 
Cas.  No.  12,649,  8  BIss.  344. 

[a]  Tovslgn  vessel  and  foxslgn 
pMTtfss. — A  lien  given  by  the  general 
maritime  law  may  be  enforced  In  the 
admiralty  courts  of  the  United  States 
against  a  foreign  vessel,  although  the 
parties  are  all  foreigners  and  there  Is 
no  admiralty  court  In  the  country  to 
which  the  vessel  belongs  having  ju- 
risdiction to  enforce  the  Iten.  The 
Maggie  Hammond,  9  Wall.  (U.  S.) 
436.  19  L.  ed.  772;  Th«  Champion,  6 
F.  Cas.  No.  2,684. 

44.  The  TlgUant,  161  Fed.  747,  81 
CCA  171. 


[a]  raflnrs  of  mavltlaM  llsn. — A 

party  who  sets  up  an  admiralty  lien 
which  falls  cannot  set  Up  ana  rely 
upon  a  common-law  or  statutory  lien. 
Taylor  v.  The  Com.,  28  P.  Cas.  No. 
13,787  [rev  23  F.  Cas.  No.  18,788]. 

45.  See  Infra  S  98. 

46.  Ex  p.  McNlel,  13  Wall.  (U.  S.) 
236,  20  L.  ed.  624;  Th*  Roekaway. 
156  Fed.  692. 

J a]  "Howsvar  aaoualoos  fhs  prop- 
tlon  BiBT  be,  that  states  may  create 
liens  which  they  cannot  enforce,  but 
which  will  be  recognised  and  enforced 
by  the  federal  courts  of  admiralty,  the 

{■ractlce,  as  said  by  Mr.  Justice  Brad- 
ey  in  the  Lottawanna,  21  Wall.  (U. 
S.)  658,  22  L.  ed.  654.  has  become 
*flrmly  settled  and  It  is  now  too  late 
to  question  Its  validity.'  **  Per  Gray. 
J.,  In  Tbe  Vigilant,  161  Fed.  747,  749, 
81  CCA  871.  •        •  •  ■ 

[b]  Klen  depsBdent  on  Moordlay* 
— As  the  constitution  and  laws  of 
Louisiana  declare  that  no  privilege 
shall  affect  third  persons  unless  re- 
corded In  the  parish  where  the  prop- 
erty to  be  affected  is  situated,  the  fail- 
ure to  record  a  privilege  claimed  under 
a  state  statute  for  repairs  end  sup- 
piles  furnished  at  the  home  port  will 
prevent  the  enforcement  of  the  lien, 
even  if  the  federal  court  otherwise- 
had  jurisdiction.  The  Lottawanna,  21 
Wall.  (U.  S.)  6SS,  22  L.  ed.  664. 

[cj  Idea  OspnAsat  vpon  sslrars. 
—Where  the  local  law  provides  for 
proceedings  in  rem  against  domestlo 
vessels,  but  gives  no  nen  before  sets- 
ure,  admiralty  has  no  jurisdiction,, 
under  Admiralty  Rule  Na  12,  which 

Erovldes  that  proceedings  In  rem  may 
e  had  In  the  admiralty  courts  against 
domestlo  ships  "when  by  the  local 
law  a  lien  Is  given."  wick  v.  The 
Schooner  Samuel  Strong,  29  P.  Cas. 
No.  17,607,  6  McLean  SS7.  Newb.  Adm. 
187.  And  see  Price  v.  FrankeL  1 
Wash.  T.  83  (to  the  ettsct  that  admi- 
ralty had  no  jurisdiction  under  the 
California  statute  in  force  In  1867,  re- 
lating to  mforclng  liabilities  against 
vessels  for  supplies  and  materials 
furnished  In  the  state,  which  gave  n» 
Hen  until  the  Institution  of  the  pro- 
ceeding authorised  created  the  lien). 

[d]  Usa  dlvsstsd  br  sUte  Uw.— A 
materialman  whose  only  Hen  is  given 
by  a  state  law,  and  has  by  that  law 
been  divested.  Is  not  entitled  to  sue 
in  the  United  States  courts.  The 
Whistler,  80  Fed.  199;  Ashbrook  v. 
The  Steamer  Golden  Gate,  2  P.  Cas. 
No.  574,  Newb.  Adm.  296.  But  see 
The  Barque  Chusan.  6  P.  Caa  No. 
2,717,  2  Story  466  (holding  that.  In  a 
proceeding  against  a  foreign  vessel 
for  materials  furnished,  that  clause 
in  the  New  Tork  statute  relative  to 
liens  on  any  vessel  within  the  state 
providing  that  the  Hen  thereby  given 
shall  cease  when  the  ship  has  left 
the  state  cannot  be  invoked,  as  the 
federal  courts.  In  the  exercise  of  ad- 
miralty jurisdiction,  are  governed 
solely  by  the  legislation  of  congress). 

47.  The  Roanoke,  189  U.  S.  186,  ZS 
set  491,  47  L.  ed.  770;  The  Wm.  H. 
Hoag,  168  U.  S.  443.  18  SCt  14.  42  L. 
ed.  547:  The  Resolute.  168  U.  S.  487,, 
18  SCt  112,  42  L.  ed.  633:  The  Glide. 
167  U.  S.  608,  17  SCt  980,  42  L.  ed. 
296:  The  J.  El  Rumbell.  148  U.  S.  1, 
IS  sot  498^7  U  ed.  846:  The  Lotta' 
wanna,  21  Wall.  (U.  S.)  BBft.  22  U  sd. 
e«4;  BS  p.  McNlal,  li-;Wan.  (U.  8.) 
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but  it  is  esaential  that  the  claim  be  nuntime  in  its 

character." 

99]  c  Lien.  Qiren  by  Law  of  Foreign  Na- 
tion. On  the  same  principle*^  the  adiuiralty  courts 
of  the  United  States  will  enforce  liens  on  foreign 
vessels  conferred  by  the  laws  of  the  country 
to  which  the  vessel  belongs,  although  by  the 
maritime  law  of  the  United  States  no  such  lien 
exists." 

Thus  liens  for  wages  given  to  the  master  by  the 


laws  of  the  foreign  country  will  be  recognized  and 
enforced  against  a  foreign  vessel  in  the  admiralty 
courts  of  the  United  States,  although  the  laws  of 
the  United  States  give  no  such  lien,  provided  evi- 
dence is  given  of  sneh  foreign  laws." 

[$  100]  4.  Penalties  and  Forfeitnrw— a.  United 
States — (1)  In  General  The  admiralty  courts  of 
the  United  States  have  exclusive  jurisdiction  in 
rem  of  all  questions  of  forfeiture  and  penalties  for 
violation  of  revenue  acts  and  navigation  laws," 


236,  20  L.  ed.  624;  The  Hlna  v.  Trevor, 
i  WalL  (U.  S.)  556,  18  L.  ed.  451; 
Peyroux  v.  Howard,  7  Pet.  (U.  S.)  S24, 

8  L.  ed.  700  [aft  19  F.  Caa.  No.  11,207. 
3  Pet.  S24];  The  St.  Lawrence,  1  Black 
(U.  S.)  522,  17  U  ed.  180;  The  Emma 
B.,  162  Fed.  966:  The  Rockaway,  156 
Fed.  692:  The  VltfUant.  151  Fed.  747, 
81  CCA  371;  Fredericks  v.  Rees,  etc.. 
Co.,  135  Fed.  J  30,  68  CCA  368;  The 
Llda  Fowler,  113  Fed.  605;  The  IrlB. 
100  Fed.  104,  40  CCA  301  [rev  88 
Fed.  902]:  McRae  v.  Bowers  Dredg- 
ing Co.,  86  Fed.  344;  The  Olendale  v. 
Bvlch,  81  Fed.  633,  26  CCA  500  JafC 
77  Fed.  906];  The  L.oul8  Olsen,  52  Fed. 
6S2  [rev  on  other  pounds  57  Fed. 
845,  6  CCA  60S],:  The  Manhattan.  46 
Fed.  797;  Altcheson  v.  The  Endless 
Chain  Dredre.  40  Fed.  268;  The  Wyo- 
ming Fm.  648;  The  Sylvan  Stream. 
36  f^.  314;  The  Canary  No.  2,  22 
Fed.  682;  The  J.  F.  Warner,  22  Fed. 
342;  The  City  of  Salem,  10  Fed.  843, 
7  Sawy.  477;  The  General  Tompklne, 

9  Fed.  620;  The  Canada,  7  Fed.  730, 
7  Sawy.  184:  The  B.  F.  Woolsey,  7 
Fed.  108:  White  v.  The  Steamer  Cyn- 
thia, t  Fed.  112  [aff  29  F.  Caa.  Ko. 
lT,546a,  10  Reporter  2321;  The  Brbr 
America,  1  F.  Caa.  No.  289,  1  lAweil 
176;  The  Steamboat  Superior,  7  F. 
Cas.  No.  4,115,  Newb.  Adm.  176;  In 
re  The  Ship  Edith,  8  F.  Cas.  No.  4.283, 

11  BlatchfT  451  [afr  94  U.  S.  618,  24 
U  ed.  167];  The  Harriet.  11  F.  Caa. 
No.  6,097,  Olcott  229;  Haslett  v.  The 
Enterprise,  11  F.  Cas.  No.  6,197;  The 
Floating  Elevator  Hezekiah  Baldwin, 

12  F.  C^B.  No.  6,449,  8  Ben.  556:  The 
Hull  of  a  New  Ship.  12  F.  Cas.  No. 
6.869,  2  Ware  203;  The  IlltnolB.  12  F. 
Cas.  No.  7,005,  2  Flipp.  383;  The  In- 
fanta, 13  P.  Cas.  No.  7.030,  Abb. 
Adm.  263;  The  John  Farron.  13  F. 
Cas.  No.  7,341.  14  Btatchf.  24;  The 
Schooner  Marlon.  16  F.  Cas.rNo.  9,087, 
1  StoiV  68;  Mendell  v.  The  Martin 
White.  17  P.  Cas.  No.  9,419;  Mil- 
bourne  v.  The  Daniel  Augrusta,  17  F. 
Cas.  No.  9,540,  3  Hughes  464;  The 
Norfolk,  18  F.  Cas.  No.  10,297,  2 
Hughes  123;  The  Ship  Thomas  Scat- 
tergood.  19  F.  Caa.  No.  11,106.  GIlp.  1; 
The  Steamer  Raleigh.  20  P.  Cas.  No. 
11,539,  2  Hughes  44;  The*  Richard 
Busteed,  20  P.  Cas.  No.  11,764.  ■  1 
Sprague  441;  The  Robert  Fulton.  20 
F.  Cas.  No.  11,890,  1  Paine  620; 
Russell  V.  The  Asa  R.  Swift,  21  P. 
Cas.  No.  12,144.  Newb.  Adm.  553; 
Schuchardt  v.  The  Angeleque,  21  P. 
Caa.  No.  12.483a  [afT  21  P.  Cas.  No. 
12.483c  (aft  19  How.  239,' 15  L.  ed. 
625)1;  The  Stephen  Allen,  22  F.  Cas. 
No.  13,361,  Blatchf.  &  H.  175;  Tree  v. 
The  Indiana.  24  F.  Cas.  No.  14,165, 
Crabbe  479;  The  Barque  tJnadilla,  24 
F.  Cas.  No.  14,332,  8  Ben.  478;  Weaver 
v.  S.  G.  Owens,  29  P.  Cas.  No.  17,310, 

1  Wnll.  Jr.  359;  The  Mary  Gratwlck. 
29  P.  Cas.  No.  17.591,  2  Sawy.  342; 
Whlttaker  v.  The  J.  A.  Travis,  29  F. 
Cas.  No.  17,599;  Winslow  T.  A  Float- 
ing Steam  Pump,  80  F.  Caa.  No.  17,880, 

2  NJLJ  124. 

[a1  Admiralty  Bnle  ITo.  IS,  pxlov 
te  May  1,  1869,  authorized  a  proced- 
ure in  rem  to  enforce  a  lien  given  by 
the  local  law  upon  a  vessel  for  sup- 
plies, or  repairs  in  a  domestic  port 
(The  Steamer  St.  I.awrence.  1  Black 
(U.  S.)  522.  17  U  ed.  180).  but  on  that 
date  the  rule  was  changed  so  as  to 
provide  for  proceedings  m  rem  or  in 
personam  to  enforce  liens  for  supplies 
and  repairs  to  foreign  ships,  and  "pro- 
medlngs  In  personam,  but  not  In  rem," 
for  supplies,  etc.,  to  domestic  ships. 


In  1872,  however,  the  rule  was 
changed  again,  so  as  to  provide  that 
In  all  suits  for  supplies  the  lltwlant 
may  proceed  against  the  ship  In  rem, 
or  against  the  master,  etc.,  in  per- 
sonam. The  Lotta wanna,  21  Wall. 
(U.  S.)  558.  22  L.  ed.  664.  Between  the 
first  and  laat  mentioned  dates  a  pro- 
ceeding in  rem  could  not  be  main- 
tained to  enforce  a  local  Hen  for  sup- 
plies and  repairs  to  a  ship  in  a  do- 
mestic port.  The  Lotta  wanna,  supra; 
The  Ship  Adele,  1  F.  Cas.  No.  78, 
1  Ben.  309;  Jackson  v.  The  Klnnle,  13 
P.  Cas.  No.  7.137;  New  York  Mall 
Steamship  Co.  v.  The  Baltic,  18  F.  Cas. 
No.  10,213:  Tupper  v.  The  St.  Law- 
rence,  24  F.  Cas.  No.  14,240  [afl  1 
Black  622,  17  L.  ed.  180]. 

[b]  An  mooBStltatloiua  powar  io 
Stat*  ooarta  to  proceed  in  rem  to  en- 
force the  lien  will  not  affect  the  right 
of  the  admiralty  court  to  enforce  it. 
The  Illinois,  12  P.  Cas.  No.  7,005,  2 
Fllpp.  383:  The  John  Farron,  18  F. 
Cas.  No.  7.341.  14  Blatchf.  24. 

[c]  Voi  bo«iia  liy  pzlonty<— A  lien 

f'lven  by  the  local  law  for  supplies 
umlshed  by  materialmen  In  the  home 

Eort  will  be  enforced  In  admlrolty, 
ut  the  admiralty  court  Is  not  bound 
by  the  priority  given  it.  Schuchardt 
v.  The  AngeUque,  SI  F.  Cas.  No. 
12,483b. 

[d]  Power  to  ocder  sale  of  Teasel. 

— Although  the  New  York  act  of  May 
8,  1869,  providing  for  the  enforcement 
of  the  liens  of  mechanics,  workmen, 
etc..  by  the  sale  of  the  chattel,  does 
not  authorize  a  state  court  to  order 
the  sale  of  a  vessel  to  enforce  a  ship- 
wright's lien,  admiralty  may  give  ef- 
fect to  the  statute  by  causmg  the 
vee»el  tO'be  sold.  The  B.  F.  Woolsey, 
7  Fed.  108. 

48.  Roach  V.  Chapman,  22  How. 
(U.  S  )  129,  16  L.  ed.  291;  The  Steam- 
boat Orleans  v.  Phcebus,  11  Pet.  (U. 
S.)  175,  9  L.  ed.  677:  The  Mary  F. 
Chlsholm,  129  Fed.  814;  The  James 
T.  Furber,  129  Fed.  808:  The  H.  E. 
Willard,  62  Fed.  387  {aff  63  Fed.  699]; 
The  Kingston,  23  Fed.  200;  Allair  v. 
The  Francis  A,  Palmer,  1  P.  Caa.  No. 
203;  Gardner  v.  The  New  Jersey,  9  P. 
Cas.  No.  6^223.  1  Pet.  Adm.  223;  The 
Gem,  10  P.  Cas.  No.  6,303,  Brown 
Adm.  37;  Grlffenberg  v.  The  John 
Laughlin,  U  F.  Cas.  No.  5,811,  2 
WklyNC  (Pa.)^  612;  Kegan  v.  The 
Amaranth,  14  P.  Cas.  No.  7,646,  20  P. 
Cas.  No.  11,664;  Molr  v.  The  Dubuque, 
17  P.  Caa  No.  9.696;  The  Ship  Nor- 
way, 18  F.  Caa.  No.  10,369,  3  Ben.  163; 
Russel  V.  The  Asa  R.  Swift,  21  F.  Cas. 
No.  12,144,  Newb.  Adm.  553;  Russell  v. 
Barkman,  21  F.  Cas.  No.  12,151;  Ar- 
nold v.  Eastin.  116  Ky.  686,  76  SW 
866.  26  KyL  895. 

[a]  "A,  lien  glTsn  by  a  state  law 
may  1w  enforoed  by  a  suit  In  mm  In 
the  Admiralty,  but  it  must  be  such  a 
suit  as  the  Admiralty  can  entertain; 
in  other  words.  In  cases  where  the 
contract  or  service  are  maritime,  or 
of  the  'Admiralty  and  maritime  juris- 
diction,' although  they  are  not  Bucb 
as  would  authorise  a  proceeding  in 
rem  in  the  Admiralty,  because  there 
was  no  lien  for  them,  vet  when  the 
State  law  supplies  this  aeflclency  and 
glv«Ei  the  lien,  the  Court  pf  Admiralty 
will  enforce  it.  This  is  not  enlarging 
the  Jurisdiction  of  the  Court,  but  the 
remedy  of  the  party.  It  does  not 
authorize  a  suit  In  the  Admiralty  on 
a  subject-matter  not  of  Admiralty 
Jurisdiction,  but  only  gives  to  the 
party  a  particular  proceeding  or  rem- 


edy for  the  recovery  of  his  debt."  Per 
Hopkinson,  J.,  in  Boon  v.  The  Hornet, 

3  P.  Cas.  No.  1,640,  Crabbe  426.  433. 
[b]    WbsM   no   Usn   oreatsd  by 

statats. — The  Wisconsin  statute  pro- 
viding that  every  vessel  used  in  navi- 
gating the  waters  of  the  state  shall 
be  liable  for  all  debts  contracted  by 
the  master,  etc.,  and  authorizing  suit 
against  the  vessel  by  name,  and  the 
sale  of  the  veasel  therefor,  as  on  exe- 
cution, but  not  so  as  to  vest  in  the 
purchaser  an  unencumbered  title, 
creates  no  lien  which  can  be  enforced 
in  admiralty  against  a  domestic  ves- 
sel by  a  proceeding  in  rem  brought  br 
a  domestic  creditor.  Tbe  Celestlne,  I 
P.  Cas.  No.  2.541.  1  Biss.  1. 

49.  The  Havana,  11  P.  Cas.  No. 
6,226,  1  Sprague  402;  Whitney  v.  The 
Mary  Gratwick,  29  F.  Caa.  No.  17.691, 
2  Sawy.  342. 

60.  The  Maggie  Hammtmd,  9  WalL 
(U.  8.)  435,  19X.  ed.  772;  The  Olga, 
32  Fed.  329;  The  Champion.  6  F.  Cas. 
No.  2,684;  The  Barque  Havana,  11 
F.  Cas.  No.  <,226,  1  Sprague  402. 

[a]  For  «xu9l*,  Oie  United 
States  district  court  sitting  In  admi- 
ralty has  Jurlsdlcticm  to  enforce  a 
lien  given  by  the  law  of  Canada  for 
suppUes  furnished  to  a  vessel  while 
in  Canada  which  has  since  come  with- 
in the  district.  The  Champion.  6  F. 
Cas.  No.  2,683,  Brown  Adm.  »0. 

SI.  See  Shipping  [86  Cyc  147  test 
and  notes  84,  85], 

S3.  Ex  p..  Passett,  142  XT.  S.  479, 
12  set  296,  35  L.  ed.  1087;  CleveUnd 
Ins.  Co.  v.  Qlobe  Ins.  Co.,  98  U.  S. 
366,  25  L.  ed.  201;  The  Sarah,  8  Wheat 
(U.  8.)  391,  6  L.  ed.  644;  OelstOQ  v. 
Hoyt,  3  Wheat.  (U.  S.)  246,  4  L.  ed. 
3Sl:  The  Samuel,  1  Wheat.  (U.  S.) 
9.  4  L.  ed.  23;  Whelan  v.  U.  S..  7 
Cranch  (U.  8.)  112,  3  L.  ed.  286;  V.  S. 
v.  The  Sally.  2  Cranch  (U.  S.)  406,  2 
L.  ed.  320;  U.  B.  V.  La  Vengeance,  3 
Dall.  (U.  8.>  297,  1  L.  ed.  610:  Ten 
Cases  V.  U.  S.,  34  Fed.  100;  Clark  v. 
U.  S.,  5  P.  Cas.  No.  2,887,  2  Wash.  C.  C. 
519;  Hall  v.  Warren,  11  P.  Cas.  No. 
5,952,  2  McLean  332;  The  Meteor,  17 
P.  Cas.  No.  9.498  [rev  on  other  grounds 
26  P.  Cas.  No.  16,760];  Robinson  v. 
Hook,  20  P.  Cas.  No.  11,956.  4  Mason 
139:  U.  S.  V.  Arms,  etc,  24  P.  Cas.  No. 
14,466a;  U.  S.  v.  The  Missouri.  26  P. 
Cas.  No.  16.786,  9  Blatchf.  4S3;  U.  S. 
V.  One  Case  Silk,  27  P.  Caa.  No.  15.925. 

4  Ben.  626;  U.  S.  v.  The  Queen,  27 
P.  Cas.  No.  16,108,  11  Blat^f.  416; 
Francis  v.  Ocean  Ins.  Co.,  6  Cow. 
(N.  Y.)  404  [aff  2  Wend.  64.  19  AmD 
649].  See  also  Hastings  v.  Plater,  1 
Bland  (Md.)  613  note  g;  First  Case  of 
the  Judges,  4  Call  (8  Va.)  1  <to  the 
effect  that  the  commissions  of  the 
crown  gave  the  courts  whit^  were 
established  a  most  ample  Jurisdiction 
over  all  maritime  contracts,  and  over 
torts  and  Injuries,  as  well  In  ports 
as  upon  the  high  seas;  and  acts  of 
parliament  enlarged,  or  rather  recog- 
nized, this  Jurisdiction,  by  giving  or 
confirming  oogntzanoe  of  all  selaures 
for  contraventions  of  the  revenue 
laws). 

[a]  ITot  erimlnal  pi  oessnisi  i  A 

proceeding  in  rem  for  the  enforce- 
ment of  a  penalty  for  the  violation  of 
a  statutory  provision  Is  not  a  crim- 
inal proceedtnr.  The  Ben.  R,  134 
Fed.  784,  67  CCA  290. 

[b]  Penal^  for  gags lag  TSsaMl  toe 
olose. — The  Boston.  S  W.  Caa,  N& 
1.672.  OlOOtt  407. 

[c]  Vsnalty  to*  omtomrtOag^ 
The  Arctlf^  11  Fed.  177  note  (In  rem) : 
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or  for  the  violatdon  of  the  neatrality  lavs,"  where 
the  seizure  is  made  on  the  public  navigable  waters 
of  the  United,  States  or  on  the  high  seas."  They 
have  no  jurisdiction,  however;  of  libels  in  personam 
against  the  owner  or  master  of  a  Teasel  for  the 
recovery  of  penalties  inQuired.'' 

LegaUty  of  aeiznie.  The  question  as  to  whether 
a  seizure  for  a  forfeiture  under  the  laws  of  the 
United  States  is  ri^tful  or  not  must  be  decided 
exclusively  by  the  admiralty  courts,  and  their  de- 
nies thereon  are  final."* 

Xnformers.  Courts  of  admiralty,  having  jurisdic- 
tion of  seizures,  have  also  jurisdiction  of  the  ques- 
tion who  are  entitled  to  the  proceeds  .as  informers 
or  otherwise."' 

[$  101]    (2)  Neoeaaity  for  Seizare.    To  sustain 
the  jurisdiction  of  the  court  in  cases  of  forfeiture 
there  must  have  been  an  aetoal  seizure,"  bat 
parently  the  rule  does  not  apply  in  libels  to  recover 
penalties  only."" 

102]  (S)  Place  of  Seizure.  The  jurisdiction 
of  the  fedoral  coilirts  in  admiralty  includes  cases  of 
seianre-  and  forfeiture  on  tidewaters  without  as 
well  ae  within  the  United  States  i""  nor  is  that 
jurisdiction  intercepted  by  Uie  existence  of  a  for^ 


eign  territorial  anthorify  over  the  place  where  the 
seizure  was  made.*^  But  foreign  vessels  cannot  be 
seized  by  the  officers  of  another  country  for  the 
breach  of  a  municipal  regulation  thereof  beyond 
the  limits  of  its  territorial  jurisdiction,  except  u))on 
the  high  seas,  and  a  seizure  made  within  the  terri- 
tory of  another  nation  cannot  give  jurisdiction  to 
courts  of  admiralty."  Nor  does  jurisdiction  extend 
to  seizures  on  land,"^  although,  where  part  of  the 
cargo  seized  has  been  landed,  juriBdieticm  will  be 
taken  thereof  as  well  as  of  the  vessel  and  the  re- 
mainder of  the  cargo."^ 

Jurisdiction  dependent  on  place  of  stizar«.  The 
place  of  seizure,  and  not  the  place  of  committing  the 
offense,  gives  the  court  jurisdiction  in  rem,  and  the 
court  of  the  district  within  which  the  vessel  is 
seized  has  jurisdiction."  If  the  smzure  be  made 
on  the  high  seas,  or  within  the  territory  of  a  for- 
eign power,  the  jurisdiction  is  conferred  on  the 
court  of  the  district  where  the  property  is  carried 
and  proceeded  against."' 

[$  103]  b.  England.  The  admiralty  division  has 
jurisdiction  of  suits  for  penalties  for  infringing 
proclamations  with  regard  to  the  colon  to  be  worn 
by  merchant  ships*'  uid  for  forfeitnres  txnt  tfae  im- 


The  Laura  M.  Starln,  11  Fed.  177  (In 
rem):  The  Boston,  8  Fed.  62S;  Hatch 
V.  Tne  Steam-Boat  Boston,  3  Fed. 
807;  Pollock  T.  Th6  Steam-Boat  Sea 
Birdr  3  Fed.  573. 

[d]  Importing  rood*  not  antoraa 
on  sup's  manlfMrt. — The  Missouri,  17 
F.  Cas.  No.  9,652,  3  Ben.  60S;  U.  S. 
V.  The  Queen.  27  P.  Cas.  No.  16,107, 
4  Ben.  237: 

[e]  rauon  to  oiaplar  iuhim  of 

VMSSl. — The  Lewellen,  16  F.  Cas.  No. 
8,308,  4  Blss.  1«7. 

tf]  VaUtuw  to  havft  T«ml's v lioU- 
«ts  lnBp*4it«a. — The  Joshua  Levlness, 
13  P.  Cas.  No.  7,549,  9  Ben.  339:  Vir- 
ginia, etc..  Steam  Nav.  Co.  v.  u.  S., 
28  F.  Cas.  No.  16,973,  Taney  418. 

[cr]  VnAar  paaisnffnr  act. — Admi- 
ralty has  Jurisdiction  of  a  libel  In 
rem  for  the  recovery  of  the  penalty 
under  the  Passenger  Act  (22  U.  S.  St. 
at  L.  186),  for  puttlne  passengers  on 
short  rations.  The  Frlnz  Qeorg,  23 
Fed.  906. 

[h]  rannnt  of  dntlM. — Admi- 
ralty Jurisdiction  In  revenue  cases  does 
not  extend  to  the  enforcement  of  pay- 
ment of  duties,  but  only  to  seizures 
for  forfeitures  under  duty  laws.  U. 
S.  V.  Three  Hundred  Fifty  Chests 
Tea.  12  Wheat.  (U.  S.)  486.  6  L.  ed. 
702:  U.  S.  v.  Five  Hundred  Boxes 
Pipes,  25  P.  Cas,  No.  15ai«,  2  Abb. 
500:  The  Waterloo,  29  P.  Cas.  No. 
17,267,  Blatfchf.  &  H.  114. 

[11  VnwMkUars  tuid«r  tk*  Oon- 
aacattmi  Art  dT  i^8B  g  7.  entitled  "An 
act  to  suppress  insurrection,"  etc., 
and  to  "^nflscate  the  property  of 
rebels,"  eta,  and  providing  that  the 
proceedings  against  the  property 
a«lzed  shall  be  In  rent,  and  "conform 
as  nearly  as  may  be  to  proceedings 
In  admiralty,"  are  not  proceedings  In 
admiralty  within  the  meaning  or  the 
Judlclarr  Act  of  1789,  authorising  the 
supreme  court  "to  issue  writs  of  pro- 
hibition to  the  District  Courts  when 
proceeding  as  courts  of  admiralty." 
Ex  p.  Oraham.  10  Wall.  (U.  S.)  641, 
542.  1»  L.  ed.  981. 

n.  See  Neutrality  Laws  [29  Cyc 
684,  «85T; 

54.  Hudson  V.  Guestier,  6  Cranch 
<U.  S.)  281,  3  Ii.  ed.  224,;  U.  8.  v.  The 
Schooner  Betsey  and  Charlotte,  4 
Cranch  (U.  S.)  441,  2  L.  ed.  673; 
V.  S.  V.  The  Sally,  2  Cranch  (U.  S.) 
406,  2  r..  ed.  320;  Church  v.  Hubbart, 
2  Cranch  (U.  S.)  187,  2  U  ed.  249. 

66.  The  Scotia.  39  Fed.  429;  Mc- 
Afee V.  The  Barque  Creole.  IB  P.  Cas. 
No.  8,666,  1  Phfla.  (Pa.)  190:  IT.  9. 
V.  The  Queen.  27  F.  Cas.  No.  16,107. 
4  Ben.  287;  Virginia,  etc..  Steam  Nav. 
Oo.  T.  U.  S.,  28  F.  Cas.  No.  1«,»78. 
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Taney  418.  Contra  TI.  S.  v.  Burling- 
ton, etc..  Ferry  Co.,  21  Fed.  831. 

68.  Gelston  v.  Hoyt,  3  Wheat.  (U. 
S. )  246,  4  L.  ed:  381 ;  Slocum  v. 
Mayberry,  2  Wheat.  (U.  S.)  1,  4  L. 
ed.  169;  The  North  Cape,  18  F.  Cas. 
No.  10,316,  6  Biss.  fiOBj  Buchannan  v. 
Blgn,  2  Teates  (Pa.)  232. 

67.  Robinson  v.  Hook,  20  P.  Cas. 
No.  11,956,  4  Mason  139.- 

fa]  SzolaslTeness  of  tnrlMUotlon. 
— The  principal  Jurisdiction  of  the 
seizure  being  exclusive,  the  question 
who  Is  Informer,  Is,  It  woula  seem, 
exclusive  also;  but  where  the  fact 
that  the  party  Is  Informer  Is  not  In 
controversy,  a  court  of  common  law 
or  equity  may  sustain  a  suit  for  an 
account  and  distribution  of  the  in- 
former's share.  Robinson  v.  Hook, 
20  F.  Cas.  No.  11,956,  4  Mason  139. 

68.  The  Brig  Ann,  9  Cranch  (U.  S.) 
289.  S  L.  ed.  734:  U.  S.  v.  The  Frank 
Silvia,  46  Fed.  641  [rev '37  Fed.  155, 
13  Sawy.  5951;  The  Fidellter,  8  F. 
Cas.  No.  4,755,  1  Abb.  577,  1  Sawy. 
153:  The  Tug.  May,  16  F.  C:ae.  No. 
9.330,  6  BlssT  243;  The  Washington. 
29  F.  Cas.  No.  17,222  [alt  29  F.  Cas. 
No.  17,221,  4  Blatchf.  1011. 

[a]  If  tb*  owners  of  tlie  tcsmI 
•zscnte  dellvsry  bonds  they  waive 
the  objection  of  want  of  prior  seizure.' 
The  Lewellen,  16  F.  Cas.  No.  8.307. 
i  Blss,  156.  See  also  The  Abby,  1 
F.  Cas.  No.  14,.l  Mason  360. 

tb]  &OSS  (»  posMMfam  after  mIs- 
luw^d)  After  a  vessel  has  been 
seized  and  libeled,  and  a  forfeiture 
claimed,  admiralty  does  not  lose  its 

iurladlctlon  to  condemn  the  vessel  by 
osing  possession  of  It.  U.  B.  v.  The 
Schooner  Little  Charles.  26  F.  Cas. 
No.  15,612,  1  Brock.  347.  (2)  But  If 
a  seizure  be  completely  and  explicitly 
abandoned,  and  tHe  property  restored 
by  the  voluntary  act  of  the  party 
who  has  made  the  seizure,  all  rights 
under  ft  are  Kone.  Although  Judicial 
Jurisdiction  once  attached.  It  Is  di- 
vested by  the  subsequent  proceedings, 
and  it  can  be  revived  only  by  a  new 
seizure.  The  Ann,  9  Cranch  (U.  S.) 
389,  3  L.  ed.  784.  See  also  The  Abby, 
1  F.  Cas.  No.  14,  1  Mason  860. 

69.  U.  S.  v.  The  Frank  Silvia,  45 
Fed.  641;  The  Scotia.  89  Fed.  429;  The 
Paolina  S.,  11  Fed.  171.  18  Blatchf. 
315  (holding  that  Admiralty  Rale  No. 
22  applied  to  forfeitures  only). 

[a]  Penalty  for  not  havlnir  vteitm* 
boat  InspeoteO. — The  district  court 
has  Jurisdiction  of  a  libel  against  a 
steamboat  to  recover  the  penalty,  un- 
der U.  S.  Rev.  St.  g  4499,  7  Fed.  SL 
Atmot  197,  for  ruDnlnff  without  hav^ 


ing  her  hull  and  holler  Inspected,  as 
"a  civil  case  of  admiralty  and  mari- 
time Jurisdiction,"  and  a  seizure  la 
not  necessary  to  the  Jurisdiction  of 
the  court.  The  Joshua  Levlness,  13 
F.  Cas.  No.  7,549,  9  Ben.  339. 

[b]  In  revemne  eases  admiralty 
has  Jurisdiction,  although  the  prop- 
erty has  never  come  Into  the  posses- 
sion of  oOlcers  of  the  court.  The 
Botlna.  %  F.  Cas.  No.  1,608,  1  OalL  75. 

60.  The  ApoUon,  9  Wheat.  (U.  S.) 
862.  6  L.  ed.  Ill;  Church  v.  Hubbart, 
2  Cranch  (U.  S.)  187.  2  L.  ed.  249;  V. 
S.  v.  Arms,  etc.,  24  P.  Cas.  No.  14,466a. 

61.  U.  S.  V.  Arms,  etc.,  24  F.  Cas. 
No.  14,466a. 

[a]  It  is  expllottly  deolared  by  the 
Ripreme  court  that  an  American 
vessel  may  be  seized  within  the  ter- 
ritory of  a  foreign  power  for  a  viola- 
tion of  the  laws  of  the  United  States. 
The  Jurisdiction  of  the  national  court 
over  her  when  she  la  brought  within 
its  cognizance  is  perfect,  although 
the  arrest  Is  certain  ly  an  offense 
against  that  foreign  power.  The  Ship 
Richmond  v.  U.  S.,  9  Cranch  (U.  S.) 
102,  3  L.  ed.  670. 

62.  Hudson  v.  Ouestler,  6  Cranch 
(U.  S.)  281,  3  L.  ed.  224,  4  Cranch  (U. 
S.)  298.  2  L.  ed.  626;  Rose  v.  Hlmeiy, 
4  Cranch  (U.  S.)  241,  2  L.  ed.  608. 

63.  V.  S.  v.  Winchester.  99  U.  S. 
372.  26  U  ed.  479;  The  Sarah,  8  Wheat 
(U.  8.)  391.  6  L.  ed.  644;  Ten  Cases  v. 
U.  S..  84  Fed.  100;  The  Ariel.  1  F.  Caa. 
No.  627.  1  Hask.  66;  Clark  U.  S-  6 
F.  Cas.  No.  2.887,  2  Wash.  C.  C.  619. 

64.  auk  V.  U.  S.,  6  F.  Cas.  No. 
2.837.  2  Wash.  C.  C  619;  Two  Hundred 
and  Fifty  Barrels  of  Molasses  v.  U. 
S..  14  P.  Cas.  No.  14,293,  Chase  602. 

65.  The  Merino.  9  Wheat.  (V.  8.) 
891,  6  L.  ed.  118;  The  Ann.  9  Cranch 
(U.  S.)  289.  3  L.  ed.  734;  Keene  v.  IT. 
S..  6  Cranch  (U.  S.)  304,  8  L.  ed.  108; 
U.  S.  V.  The  Betsey  &  Charlotte.  4 
Cranch  (U.  S.)  443,  2  L.  ed.  673;  The 
Idaho,  29  Fed.  187;  Pollock  v.  The 
Sea  Bird,  3  Fed.  573;  The  Little  Ann, 
15  F.  Cas.  No.  8,397,  1  Paine  40;  The 
Ship  Octavla.  18  P.  Cas.  No.  10,422. 
1  aall.  488  [aff  1  Wheat.  M,  4  L.  ed. 
25};  U.  S.  V.  The  Julia  Lawrence,  2S 
F.  Cas.  No.  15,602. 

66.  Oakes  v.  TJ.  S..  174  U.  S.  778, 
19  set  864,  43  L.  ed.  1169;  The  Merino, 
9  Wheat.  (U.  a)  381,  6  I*  ed.  118; 
The  Ship  Richmond  v.  U.  8.,  9  Cranch 
(U.  S.)  102,  3  L.  edl  670. 

67.  The  Minerva,  3  C.  Rob.  34.  and 
appendix  11;  Rex  v.  Benson,  3  Hagg. 
Adm.  96;  Reg.  v.  E^wen,  2  Jur.  N.  8. 
454:  Merchant  Shipping  Act  1894  <67 
ft  68  Tict  c  CO)  I  72. 
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proper  ose  of  the  Britirii  flag,"  or  for  the  improper 
r^fistry  of  a  vessel  as  a  British  ship,"  for  the 
forfeiture  of  dangerous  goods  shipped  or  attempted 
to  be  shipped  insuffieiently  marked  or  descrihedi"' 
and  for  forftdtnres  under  the  Foreign  Enlistment 
Act." 

[M04]   5.  Prize  Oaaes"— a.  In  OmenL  Jnri»-' 
diction  to  dete^ine  the  validity  of  maritime  capture 
can  only  be  exercised  by  the  admiralty  eonrta  of  the 
capturing  power." 

An  exception  to  this  mle  eziatB  where  the  cap- 
tured vessel  is  brought  or  voluntarily  cornea  infra 
pnesidia  of  a  neutral  power.  In  such  a  case  that 
power  has  a  right  to  inquire  whether  its  own  .neu- 
trality has  been  violated  by  the  cruiser  which  made 
the  capture.'* 

Damages  for  nnlawfnl  captor*.  Where  the  court 
of  tbe  captor  nation  has  declared  the  capture  to  be 
nnlawful,  the  admiralty  court  of  the  nation  to  which 
the  captured  vessel  belonged  will  entertain  jurisdic- 
tion of  a  libel  in  rem  against  the -capturing  vessel 
to  recover  damages  for  the  unlawful  seizure." 

[_%  1051  b.  In  England  and  the  United  States— 
(1)  In  CmieraL  In  the  United  States  there  is  no 
distinction  between  the  instance  and  the  prize  courts 
of  admiralty  in  their  organization,  as  m  England, 
where  a  special  commission  must  issue  for  the  prize 
court/'  and  at  a  very  early  period  it  was  held  that  ■ 


the  distriet  eonrts,  as  courts  of  admiralty,  had  jnris- 
dietion  under  the  Cfnutitntional  grant  and  tbe  Judi- 
cial^ Aet  of  all  admiralty  ami  mazitiiiie  caues, 
nttmgaUier as i^in or instanee eonrta."  Thejnris- 
dietion  is  exclusive.** 

106]  <2)  Bansom  BOIb.  Admiralty  has  exdo. 
sive  jurisdietion  to  entertain  suite  on  ransom  bills.^ 

J;$  107]    (3)  Distribution  of  Priz«  Moncr-  Adsd- 
has  jurisdiction  in  cases  of  claims  made  by 
seamen  to  shares  of  prizes.^ 

1081  c.  Locali^  of  Oaptnre.  Oaptores  os 
land  and  inland  waten.  The  jnriadi^i<m  of  th> 
distriet  courts  as  admiral^  courts  in  the  L'liitrc 
States  does  not  extend  to  captures  on  land,  althoo^ 
made  with  the  assistance  of  the  naval  foreea;^ 
by  statute  the  jurisdiction  is  prohibited  over  ex> 
tures  on  inland  waters."'  But  it  seems  that  if  iSe 
capture  is  started  where  the  prize  goods  were  aflost, 
the  fact  that  when  captured  they  were  s^red  in  i 
warehouse  on  a  wharf  does  not  oust  the  eonrt  of 
jniisdiction." 

Oaptnres  on  Ugh  seas  and  in  port.  The  eooru  ti 
the  United  States  have  jurisdietion  over  ail  phzes 
made  in  ports,  as  well  as  on  the  hi^  seas,  k 
virtue  of  the  del^ation  of  admiralty  and  maritii^ 
jurisdiction." 

[%  109]  d.  Where  Oonrt  Hay  Ba  Eatablisbci 
The  courts  of  admiralty,  as  prize  courts,  mar  bt 


ea.  Merchant  ahippinff  Act  1894 
(67  A  68  Vict  C  60)  (  69-71. 

«».  Herchant  Shlpplns  Act  1906 
<«  Edv.  VII  c  48l  I  61. 

VO.  Merchant  Shlpplns  Act  1894 
(67  ft  68  VlcL  C  60)  H  446-^49. 

71.  For«l«n  Enllatment  Act  1S70 
(13  A  S4  VlcL  c  90)  I  19. 

n.  WttM  ooaxts  see  War  [40  Cyc 
S721. 

7S.   Cuehtnff  t.  Laird,  107  U.  S.  69. 

2  8Ct  196,  27  L  ed.  391;  The  Eatrella, 
4  Wheat.  (U.  SJ.  298,  4  li.  ed.  674; 
L'InTlnclble.  1  Wheat.  (U.  S.)  238,  4 
U  ed.  80  [att  IS  F.  Caa  No.  7,064,  2 
OalL  2ft]:  Talbot  v.  Janoon.  3  DalL 
(U.  S.)  133.  1  L.  ed.  640:  U.  8.  v. 
Peters,  S  DalL  (U.  8.)  121.  1  U  ed. 
63B:  Caatello  v.  BoatelUe,  6  F.  Gas. 
No.  M04.  Bee  29;  Flndlay  v.  The 
Ship  Wlinam,  9  F.  Caa.  No.  4,790,  1 
Pet.  Adm.  12-  Hernandes  v.  Aury.  12 
F.  Caa.  No.  0,413-  Juando  v.  Taylor, 
13  F.  Caa.  No.  7,568,  2  Paine  062.  6EB. 

3  Wheel  Or.  (N.  T.)  382:  Hoodie  t. 
Amity,  17  F.  Caa.  No.  9,741,  Bee  89; 
Perclval  v.  HIckey,  18  Johns.  (N.  T.) 
2G7,  292,  9  AmD  210;  Simpson  v. 
Nadeau,  1  N.  C.  246,  3  AmD  024;  Scott 
Peace  Conf.  290,  Harue  Conv.  (1907). 
Relative  to  tbe  Creation  of  an  Inter- 
national Prize  Court,  art  2  (to  the 
point  that  Jurisdiction  In  matters  of 
price  la  exercised  In  the  first  in- 
stance by  the  price  eourta  of  the 
belligerent  captor). 

74.  The  Estrella,  4  Wheat  (U.  8.) 
298,  4  L.  ed.  674. 

Fal  IhitT  to  raatore  pgoyrtj  tt- 
leraSy  oaptwred. — And  the  courts  of 
such  neutral  country  not  only  have 
the  power,  but  It  Is  their  duty,  to 
restore  to  the  owner  property  lllesally 
captured.  The  Alerta  v.  Bias  Moran, 
9  Cranch  (U.  8.)  869.  8  L.  ed.  768. 

TB.  McOrath  v.  Bloop  Candalero,  16 
F.  Ca«.  No.  8,809,  Bee  So. 

TS.  lilndo  v.  Rodney,  2  DougL  618 
note.  99  Reprint  886;  she  p.  Lynch,  1 
Madd.  15,  66  Reprint  0;  Rex  v.  Carew. 
8  Swanst  669,  36  Reprint  1016,  1 
Vem.  Ch.  64,  23  Reprint  806. 

[a]    Beo^  of  war^Under  3  A  4 


Vlft* 


22,  the  admiralty  court 
n  to  decide  all  ques- 
r  booty  of  war  which 
1  to  It  by  order  In 
■niC  as  In  cases  of 
fltetlon  18  restricted 
referred  to  It  Re 
L.  R  4  A.  *  B.  430. 
I  City  of  Panama,  101 


n.  8.  463,  26  L.  ed.  1001;  TT.  S.  v. 
Weed,  6  WalL  62.  18  L.  ed.  631;  The 
Ship  Admiral.  8  Wall.  609.  18  L.  ed. 
68:  Price  Cases,  2  Black  686.  17  L.  ed. 
469;  The  Amlstad  de  Rues,  6  Wheat 
386,  6  L.  ed.  116;  The  AdeUne.  9 
Cranch  244,  S  L  ed.  719;  Penhallow 
V.  Doane,  8  r>alL  64,  1  L.  ed.  607; 
Bingham  v.  Cabbot,  3  ball.  19,  1  U  ed. 
491;  Olaas  v.  The  Betsey,  3  DalL  0. 

1  L  ed.  486;  The  Amiable  Nancy,  1 
F.  Caa.  No.  331,  1  Paine  III:  The 
Amy  Warwick,  1  F.  Cas.  No.  341,  2 
Sprague  123;  The  Dash.  7  F.  Caa.  No. 
3,684,  1  Mason  4:  The  BmulOUS,  8  F. 
Caa.  No.  4,479,  1  GalL  662  [rev  on 
oUter  grounds  8  Cranch  110,  3  L.  ed. 
604]:  The  Flying  Fish,  9  F.  Gas.  No. 
4^91,  2  OalL  273:  JenDlnga  v.  Carson. 
13  V.  Caa  No.  7.2S1.  iPet  Adm.  1; 
Johnson  v.  Twenty-one  Bales,  etc., 
18  F.  Cab.  No.  7.417,  2  Paine  601; 
Mahoon  v.  The  Brig  Glocester,  16  F. 
Cas.  No.  8.970,  Bee  895.  "2  Pet  Adm. 
403  [att  2.  DalL  86,  1  L.  ed.  278,  14 
F.  Cas.  No.  7,632,  Bee  399];  Maison- 
naire  v.  Keating,  16  F.  Cas.  No.  8,978. 

2  aalL  326;  U.  S.  v.  Bright,  24  F.  Cas. 
No.  14,647. 

N.  T.— Novion  v.  Hallett.  16  Johns. 
327. 

N.  C^— Hallett  v.  Lamothe,7N.C.279. 

Pa. — Cherlot  v.  Foussat,  3  Blnn.  220; 
Robs  v.  RittenhouSfc  1  Taates  443; 
W.  B.  V.  Latimer,  i  DalL  appendix 
i,  1  L.  ©d.  915. 

8.  C.~SBBporta8  V.  Jennings,  1  8. 
C.  L.  470;  Jenkins  v.  Putnam,  1  8.  C. 
L.  8,  1  AmD  694. 

[a]  On  what  jnxMUotioB  depends. 
— The  Jurisdiction  of  a  district  court 
to  adjudicate  a  price  and  the  rights 

?<f  the  captors  to  bounty  depends  upon 
ts  designation  by  the  secretary  of 
the  navy  as  the  court  In  which  the 
proceedings  shall  be  brought,  or  the 
possession  of  some  portion  of  the 
proceeds  of  the  res,  or  both.  The 
Santo  Domingo,  115  Fed.  446. 

[b]  Jnrladlotlon  lost  by  reoaptu*, 
•soape,  or  dtsnharga. — Hudson  v. 
Oueatier,  4  Cranch  (U.  S.)  298,  2  K 
ed.  625. 

78.  U.  S.  Const  art  3  J  2  cl  1; 
TJ.  S.  V.  Bright,  24  F.  Cas.  No.  14,647; 
Hallett  V.  Lamothe,  7  N.  C.  279; 
Cherlot  v.  Foussat,  3  Blnn.  (Pa.)  220: 
Ross  V.  Rlttenhouse,  1  Yeates  (Pa.) 
442;  W.  B.  v.  Latimer,  4  DalL  (Pa.) 
appendix  1,  1  Li.  ed.  915:  fiaaporta* 
V.  Jennings,  1  8.  C  L.  470;  Jenkins 
T.  Putnam.  1  &  C.  I..  8,  1  AmD  694. 


_  TS.   Maisonnalre       Keating,  IC  F. 
Cas.  No.  8,978,  2  QalL  326. 
^  80.    Keane  v.  The  Brig  Oloucesttf, 
2  DalL  (U.  8.)  36,  1       ed.  278,  ll  P 

?08]         •  *  -"o- 

Wlnchentar,  99  r.  8. 
372,  26  L.  ed.  479.;  Slocum  T.  Wheeler. 

1  Conn.  429;  The  Two  Friends,  1  C 

Rob.  271. 

[a]  .  The  UawsBe*  to  JbBV«>tBa8>  u 

cases  In  admiralty  an  tried  vitbau 
a  Jury,  while  In  canon  nt  law  tlw 
parties  are  entitled  to  a  Jury.  U.  S 
y-  Winchester,  99  U.  S.  872,  26  L  ed. 
479;  The^SanJi,  8  Wheat.  (tJ.  S.)  »I. 
5  J***  Betsey  and  Charlone. 

4  Cntnch  (U.  8.)  448.  2  L.  «d.  (rt 

[b]  Beoutare  on  imaA. — In  Dar^ 
son  y.  Seal  Skins,  7  F.  Can.  No.  I.Sil. 

2  Paine  324,  it  was  held  that  In  ito 
case  of  a  piratical  tAiripg  the  com 
might  have  Jurisdiction,  aJthongh  tlw 
retaking  was  upon  land;  and  tlai 
when  goods  were  taken  by  pirates  lod 
sold  upon  land,  they  mlffht  be  re- 
covered from  the  receiver  by  suit  ia 
admiralty,  on  the  ground  that  If  » 
court  of  admiralty  has  Jurisdlctioa  of 
the  principal  thing,  it  has  also  of 
the  Incident,  although  that  tncl^leat 
would  not  of  Itself  be  within  the  td< 
mlralty  Jurisdiction. 

82.  Act  Congr..  July  S,  1864.  c  Iti 
(13  U.  S.  St  at  L.  p  a7>  |  7);  Thf 
Cotton  Plant  10  WalL  (U.  8.)  sTT. 
19  L.  ed.  988. 

[a]  Prior  to  thin  aot  Jorlsdlctlos 
was  claimed  over  captures  on  tk* 
Mississippi  river.  U.  8.  v.  Two  Hnn- 
dred  and  Sixty-Nine  and  On*-H«i( 
Bales  of  Cotton.  28  F.  Cas.  Na  16,S», 
Woolw.  286. 

88.  One  Thousand  Two  Hundnd 
and  Fifty-Three  Bags  Rica,  18  F.  Cu. 
No.  10,686,  Blatch?  Prise  Caa  :n: 
U.  S.  V.  Fifty-one  Doxen  Pieces  Her- 
chandlse,  26  F.  C^as.  Nou  '15,l»t,  ! 
Sprague  100. 

aa.  The  Bmulons,  8  F.  Caa  No. 
4,479.  1  ChilL  &63  [rev  on  other  greundt 
8  Oanch  110,  S  L.  ed.  604];  W.  R  r. 
Latimer.  4  DalL  (Pa.)  appradlx  i.  1 
L.  ed.  916. 

[a]  Vha  proparty  naed  net  !• 
tafesn  hy  focea,  or  out  of  the  actoal 
hostile  possession  of  Uie  enemy:  tot 
goods  recently  abandoned  mar  m 
proceeded  anuiat  as  wlna  Sevcot** 
Bight  Bales  Cotton.  Tl  F.  Cca  » 
12.179,  1  Lowell  11. 
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held  in  the  emnixs  of  an  all^  of  the  capturing 
power,"  bnt  it  has  Men  held  that  they  cannot  exer- 
cise jurisdiction  either  in  the  territory  of  a  neutral 
power,"  or  in  the  territory  of  the  enemy,"  or  on 
board  a  Teasel  on  the  h^h  seas."  Nor' will  the  courts 
of  s  neutral  nation  aasnme  •  jurisdiction  of  prize 
matters  of  foreigii  naticnu  ocearring  upon  nii^ 
seas," 

[$  110]  e.  Oonttol  of  Property.  It  is  generally 
held  that  it  is  essential  to  the  jurisdiction  of  the 
prize  eonrt  that  the  pn^ierty  eajftnred  be  either 


[b]  m*M  -Om  eapton  dMtlMy  th« 
▼MMl  to  MQftp*  xMaptim,  they  are 
not  entitled  to  .prize  money,  but  to 
bounty  under  U.  S.  R4v.  St.  9  4685. 
The  Santo  Domlnso,  119  Fed.  886. 

85.  2  Halleclt  Int.  L.  422. 

86.  The  Bstrella,  4  Wheat.  (U.  S.) 
298,  4  L.  ed.  674:  Glass  v.  The  Betsey. 

8  Dall.  (TT.  S.)  6,  1  L.  ed.  485;  Wheel- 
wright V.  Bepeyster,  I  Johns.  (N,  Y.) 
471.  3  AmD  846.  But  see  Hudson  v. 
Guestler,  4  Cranch  (U.  S.)  293,  2  L. 
ed.  625:  The  Arabella.  1  F.  Cas.  No. 
SOI,  2  Gall.  868:  The  Schooner  Sophie, 
6  C  Rob.  138;  The  Henrlck  and  Marta, 
4  C.  Rob.  48;  The  Flad  Oyen,  1  C. 
Bob.  135. 

[a]  Vnty  of  captor. — ^In  Jecker  v. 
Montgomery,  IS  How.  (U.  S.)  498,  518, 
14  L.  ed.  240,  Tanfcy.  C.  J.,  said:  "As 
a  general  rule.  It  Is  the  duty  of  the 
captor  to  bring  It  [the  property] 
within  the  Jurisdiction  of  a  prise  court 
of  the  nation  to  which  he  belongs, 
and  to  institute  proceedlnge  to  have 
it  condemned.  This  Is  required  by  the 
act  of  Congress  in  cases  of  capture 
by  ships  of  war  of  the  United  States ; 
and  this  act  merely  enforces  the  per- 
formance of  a  duty  Imposed  upon  the 
captor  by  the  law  of  nations,  which 
In  all  clTlUzed  countries  secures  to 
the  captured  a  trial  In  a  court  of 
competent  JuriMillctlon  before  he  can 
flnaUy  be  deprived  of  his  property. 
But  there  are  cases  where,  from  ex- 
isting circumstances,  the  captor  may 
be  excused  from  the  performance  of 
this  duty,  and  may  sell  or  otherwise 
dispose  of  the  property  before  con- 
demnation. And  where  the  comman- 
der of  a  national  ship  cannot,  without 
weakening  inconveniently  ute  force 
under  his  command,  spare  a  sufficient 
prise  crew  to  man  the  captured  vessel, 
or  where  the  orders  of  his  government 

erohlblt  him  from  doing  so,  be  may 
iwfully  sell  or  otherwise  dispose  of 
the  captured  property  in  a  foreign 
country;  and  may  afterwards  proceed 
to  adjudication  In  a  court  of  the 
United  States."  See  also  The  Pea- 
cock, 4  C.  Rob.  186. 

87.  Jecker  t.  Montgomery,  18  How. 
<U.  S.)  498,  14  U  ed.  240. 

88>  Takahashl  Chlno-Japanese  War 
105;  Jolly  v.  The  Neptune,  13  F.  Cas. 
No.  7,439,  2  Pet.  Adm.  345. 

89.  The  Sstrella,  4  Wheat  (U.  S.) 
298.  4  L.  ed.  574;  L'Invlnctble.  1 
Wheat.  (U.  S.)  238.  4  L.  ed.  SOjaff 
13  F.  Cas.  No.  7,054,  2  Gall.  29];  Cm- 
tello  V.  Boutellle,  5  F.  Cas.  No.  2,504, 
Bee  29;  Flndlay  T.  The  Ship  William, 

9  F.  Cas.  No.  4,790,  1  Pet  Adm.  12; 
Hernandea  v.  Aury,  12  F.  Cas.  No. 
«,418. 

[a]  Bale  on  land  In  the  ports  of 
the  United  States  cannot  be  prevented 
by  \»iurt8  of  admiralty.  In  cases  of 
lawful  capture  on  the  high  seas,  by 
French  privateers  duly  commissioned. 
Moodte  V.  Ship  Amity,  17  F.  Caa.  No. 
9,741,  Bee  89. 

90.  The  Nassau,  4  Wall.  (U.  S.) 
<34,  18  I.,  ed.  418;  The  Santlsalma 
Trinidad.  7  Wheat  (U.  S.)  283,  5  L. 
«d-  454;  Hudson  v.  Ouestler,  4  Cranch 
(U.  S.)  298.  2  L.  ed.  625:  Juando  v. 
VkyliX,  IS  P.  Cas.  Na  7,658.  2  Paine 
«5S,  «6B,  S  WheeL  Cr.  <N.  T.)  382; 
The  Memphis,  18  F.  Cas.  No.  9,412, 
Katchf.  Prise  Caa.  202;  The  Henrlck 
and  Maria.  4  C  Rob.  43. 

[a]  OartMoat*  of  pxlaa  oommia- 
■liman  Is  auflloient  evidence  that  prise 
ia  within  the  Jurisdiction  of  the  court. 


The  Nassau,  4  Wall.  (U.  B.)  684,  18 
L.  ed.  418. 

81.  Hudson  V.  Guestler,  4  Cranch 
(U.  S.)  298,  2  L.  ed.  626:  The  Arabella, 
1  F.  Cas.  No.  601,  2  OalL  868;  Tha 
Polka,  1  Splnks  447. 

98.  Page  V.  Lennox.  16  Johns.  (N. 
T.)  172. 

93.  The  Zaralla,  30  F.  Cas.  No. 
18,203,  Blatchf.  Prize  Cas.  173. 

9C  The  Edward  Barnard,  8  F.  Cas. 
No.  4,291,  Blatchf.  Prize  Cas.  122; 
Proceeds  of  Frizes  of  War,  20  F.  Cas. 
No.  11,440,  Abb.  Adm.  496. 

9B.    See  Shipping  [36  Cyc  421  et 

In  re  Morrison,  147  U.  S.  14, 
13  set  246,  37  L.  ed.  60;  Butler  v. 
Boston,  etc..  Steamship  Co.,  130  U.  S. 
527,  9  set  612,  82  L.  ed.  1017;  Provi- 
dence, etc..  Steamship  Co.  v.  Hill  Mfg. 
Co.,  109  U.  S.  578,  3  SCt  379,  617,  27 
L.  ed.  1038;  The  S.  A.  McCauUey,  99 
Fed.  802:  Oregon  R.,  etc.,  Co.  v.  Bal- 
four, 90  Fed.  295,  33  CCA  57;  Qulnlan 
v.  Pew,  56  Fed.  Ill,  B  CCA  438;  The 
Garden  City.  26  Fed.  766;  The  Amster- 
dam, 23  Fed.  112:  In  re  Leonard,  14 
Fed.  63;  In  re  Long  Island  North 
Shore  Pasa,  etc,  Transp.  Co.,  6  Fed. 
699. 

[a]  Olxettlt  eonrts  had  no  fsaHa- 
diottmi  to  enforce  proceedings  for 
limiting  the  liability  of  shipowners, 
such  Jurisdiction  being  In  the  dis- 
trict courts.  Blwelt  t.  Gelbel,  8S  Fed. 
71;  The  Mary  Lord,  81  Fed.  416.  In 
Blwell  V.  Gelbel,  aupra,  Wallace.  J., 
said:  VThe  supreme  court  have  ex- 
pressed their  views  uiran  this  ques- 
tion by  promulgating  rules  regulating 
the  practice  that  la  to  be  pursued 
when  the  benefit  of  the  act  Is  sought 
By  these  rules  the  proceedings  are 
required  to  be  instituted  and  con- 
ducted In  the  district  courts,  and  the 
circuit  courts  ara  authorised  to  ad- 
minister them  only,  when  cases  are 
pending  upon  appeal  from  a  district 
court  These  rules  were  adopted 
after  the  decision  in  Norwich,  etc., 
Transp.  Co.  v.  Wright,  18  Wall  (U. 
S.)  104,  123,  20  L.  ed.  B8S,  the  first 
case  In  which  the  supreme  court  had 
occasion  to  consider  the  construction 
and  general  effect  of  the  act  limiting 
the  liability  of  ship-owners.  In  the 
opinion,  the  court  used  this  language: 
The  act  does  not  state  what  court 
shall  be  resorted  to,  nor  what  pro- 
ceeding shall  be  taken,  but  that  the 
parties,  or  any  of  them,  may  take 
"the  appropriate  proceedings  In  any 
court  for  the  purpose  of  apportioning 
the  sum  for  which,"  etc  Now,  no 
court  is  better  adapted  than  a  court 
of  admiralty  to  administer  such  re- 
lief. .  .  .  Congress  might  have 
invested  the  circuit  courts  of  the 
United  States  with  Jurisdiction  of 
such  cases  by  bill  In  equity,  but  It 
did  not  It  Is  also  evident  that  the 
state  courts  have  not  the  requisite 
Jurisdiction.  Unless,  Uierefore,  the 
district  courts  themselves  can  ad- 
minister the  law,  we  are  reduced  to 
the  dilemma  of  inferring  that  the 
legislature  haa  fntmed  a  law  which 
is  Incapable  of  execution.  We  have 
no  doubt  that  the  district  courts,  as 
courts  of  admiralty  and  marKlme 
Jurisdiction,  have  Jurisdiction  of  the 
matter;  and  this  court  undoubtedly 
haa  the  power  to  make  all  needful 
rules  and  regulations  for  facilitating 
the  course  of  proceedlnga' "  Xn  Prov- 
idence, ate.  Steamship  Ca  v.  Hill 


actually  or  oonstmctively  within  its  control;"  but 
juriadietion  haa  been  snstained  as  to  captured  ves- 
sels in  a  neutral  port,*^  in  an  enemy  port  under 
military  occupation  of  the  eaptor,*^  to  a  vessel  that 
has  been ,  destroyed  because  not  sent  in,"  and  to 
goods  taken  from  vessels  not  themselves  snbjeet  to 
be  JiiroQght  in.** 

[%  111]  6.  Proceedings  to  Umlt  UabiUty.**  The 
district  court,  sitting  as  a  court  of  admiralty,  has 
origiilal  jurisdietion  of  proceedings  for  limitation  of 
liabilify,"  and  this  jurisdietion  has  been  freqaently 

Mfg.  Co..  109  U.  B.  678.  698,  8  SCt  879, 
filTT  27  L.  ed.  1088,  referring  to  the 
language  Just  quoted,  the  supreme 
court"  said:  "We  see  no  reason  to 
modify  these  views,  and.  In  our  Judg- 
ment the  proper  District  Coutt  desig- 
nated by  the  rules,  or  otherwise 
Indicated  by  circumstances,  has  full 
jurisdiction  and  plenary  power,  as  a 
court  of  admiralty,  to  entertain  and 
carry  on  all  proper  proceedings  for 
the  due  execution  of  the  law.  In  all 
its  parts." 

[b]  Jarladlotton  not  Oapeadmit  os 
power  to  regvlata  oommexoe.— The  act 
of  congress  limiting  the  liability  of 
shipowners  in  certain  cases  is  not 
referable  to  that  clause  In  the  con- 
stitution giving  power  to  regulate 
Interstate  commerce,  but  Is  a  rule 
of  admiralty  procedure  enacted  under 
the^  clause  granting  admiralty  Juris- 
diction, and  therefore  the  district 
court  has  Jurisdiction  of  a  proceeding 
to  limit  the  llabiUty,  for  a  marltlmS 
tort,  of  the  owners  of  a  ship  cus- 
tomarily employed  within  the  navi- 
gable waters  of  a  sUte.  The  Tol- 
cheater,  42  Fed.  180:  The  Garden  City, 

North  Shore  Pasa.  etc.,  Transp.  Co., 
6  ITefl,  599]. 

[c]  Bxteat  of  Jwrisdletioa^— The 
powers  of  an  admiralty  court  in  pro- 
ceedings Instituted  by  shipowners  to 
limit  their  liability  are  as  extensive, 
and  Its  remedies  are  as  efCectlve.  as 
are  thiwe  of  a  court  of  chancery, 
where  its  Jurisdiction  Is  Invoked  in 
an  equitable  proceeding.  Oregon  R., 
Cck  67*  *®  296.  8< 

[d]  iro  sou  nas«  be  paadiar  ia 
aflmtealtr  to  recover  any  of  the  de- 

"^*'"t.  which  protection  la 
ft'Sfc^S??.'*^"'  iTf.  caa.  No. 

[e]  Ouster  of  juriadleWwu— (l) 
The  court's  Jurisdiction  of  the  pro- 
ceeding Is  not  ousted  by  the  fact  that 
less  than  the  value  of  the  vessel  Is 
recovered,  where  the  claim  made  was 
much  greater  than  such  value,  since 
other  claims  might  afterward  be  pre- 

fi^lWH  V.  Day,  21  Fed.  727. 
(2)  Nor  does  the  court  lose  Jurlsdlo- 
tlon  by  allowing  the  steamship,  after 
giving  a  stipulation  for  her  value, 
to  go  Into  another  district  In  the  or- 
dinary course  of  her  business,  since 
the  proceeding  to  limit  liability  is  an 
equitable  action,  and  not  one  against 
the  vessel  and  her  freight  In  re 
Morrison.  147  U.  S.  14,  13  SCt  246,  87 
L.  ed.  60. 

J-U.  poaatasion  tj  the  oonxt 

or  ttie  veaaal  or  of  her  proceeds  ao«* 
quired  in  the  exercise  of  Its  ordinary 
admiralty  Jurisdiction  Is  not  necea- 
sary  to  give  Jurisdiction  of  the  pro- 
ceeding. The  Mendota,  14  Fed.  858: 
Matter  of  The  Steamboat  City  of  Nor- 
wich, 6  F.  Cas.  No.  2,762,  «  Ben.  880 
[aft  118  U.  8.  488.  S  SCt  1160,  SO  L. 

Bpeilon,  8  F.  Cas.  No. 
4,608.  6  Ben.  878. 

„  [«]  *a  gagland  the  application  for 
limitation  of  liability  may  be  made 
to  the  admiralty  division  or  any  other 
division  of  the  high  court  under  the 
Merchant  Shipping  Act  1894  (57  A 
68  Vict  C  80)  it  602-504:  Merchant 
Shipping  (Lkbillty  of  Shipowners 
and  Others)  Act  1900  (68  ft  64  Vict 
a  12)  ii  1,  t:  Merchant  Shipping  Act 

Iter  (•  Edw.  vn  c  4£x  Ii  Bs-n. 
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held  to  be  exclusive,*'  and  the  caase  of  aetion  in- 
volved need  not  be  one  within  admiralty  jariadietioii.'* 
[I  112]   7.  Bight!  of  OwnsEsUp  aM  PosiaiiioiH- 
a.  Petitoxy  and  PoHMSory  Bvita— (1)  In  Englaiid. 

The  courts  of  admiralty  in  England  have  made  a 
distinction  between  Cases  where  the  possession  only 
was  concerned,  and  those  in  which  a  question. of 
title  was  involved,  although  at  present  this  discrimi- 
nation does  not  exist."  The  court  has  jurisdiction 
in  a  possessory,  suit  to  take  a  vessel  from  a 'mere 
wrongdoer  and  deliver  it  to  the  rightful  owner/  and 
to  rectify  the  register  and  grant  a  decree  declaring 
that  a  purchaser  is  entitled  to  possession  of  a  ship. 
FoieignOTS.  As  a  general  rule,  however,  the  Eng- 


lish courts  of  admiralty  will  not  take  ^nrisdietion  of 
possMSory  suits  between  foreigners,  without  the  eon- 
sent  of  the  parties  or  the  sanction  of  the  leinesaita- 
tive  of  the  foreign  state.' 

[f  113}  (2)  In  VviUd  States.  In  the  United 
States  the  distinction  -between  tiieae  elasses  of  eases 
has  never  been  reeogniied,  admiralty  entertaining 
jurisdiction  in  eases  involving  not  only  the  question 
of  possession,^  but  that  of  title  also.* 

Equitable  ri|^t0  and  titles.  The  admiralty  ooorts 
will  enf<Hrce  only  the  kgal  title  or  possessicm,  how- 
ever, and  will  not  nnderiake  to  detrannine  equitable 
rights  or  titles  in  such  actions*  But  a  court  of 
admiralty  may  take  notice  of  an  equitable  title  when 


97.  Butl«r  Boston,  etc..  Steam- 
ship Co.,"  130  U.  8.  527,  »  set  «12, 
S2  L.  ed.  1017;  Providence,  etc..  Steam- 
ship Co.  V.  Hill  Mfff.  Co..  109  ij.  S,  S78. 
S  set  S79,  27  U  ed.  1038;  Norwich, 
eta,  Transp.  Co.  t.  Wrlgrht,  13  Wall. 
(U.  a.)  104,  20  L.  ed.  slS  l&fC  30  F. 
Cas.  No.  18,087,  8  Blatchf.  141;  Black 
V.  Southern  Pac.  R.  Co.,  39  Fed.  665; 
Blwell  V.  Oeibei,  88  Fed.  71:  The 
Mary  Lord,  31  Fed.  418:  In  re  Provi- 
dence, etc..  Steamship  Co.,  20  F.  Cas. 
No.  11,451,  6  Ben.  124. 

[a]  Vliare  vMSsl  w  fnnd  enr- 
rendered. — The  Jurisdiction  of  the 
district  court  is  undoubtedly  exclusive 
where  the  vessel,  or  the  fund  repre- 
senting it,  is  surrendered  Into  the 
admiralty  court  by  the  owner.  The 
Tolchester,  42  Fed.  180. 

[b]  XajonotloB,  at  other  suite.  ■ 
The  court  In  which  the  proceedingrs 
are  pendlngr  may  enjoin  other  suits 
aBalnst  the  owner  on  maritime  causes 

01  action  growing  out  of  the  loss.  In 
re  Whltelaw,  71  Fed.  733;  The  Am- 
sterdam,  23  Fed.  112:  Churchill  v.  The 
British  America,  5  F.  Cas.  No.  2,715. 
9  Ben.  BIS;  The  Epsllon,  8  F.  Cas. 
No.  4,506,  6  Ben.  378;  In  re 'Providence, 
etc..  Steamship  Co.,  20  F.  Cas.  No. 
11,451,  6  Ben.  124.  ^ 

[c]  Tlie  EBffllsU  admiralty  oonrt 
exercises  the  same  power.  The  Nor- 
mandy. Xi.  R.  8  A.  &  E.  1B2. 

98.  Richardson  v.  Harmon,  222  U.  S. 
96,  32  set  27,  56  U  ed.  110  [dlst  Ex  p. 
Phenix  Ins.  Co.,  118  U.  S.  610,  7  SCt  25, 
30  L.  ed.  274  (relating  to  liability  in- 
curred before  the  passageof  the  statute 
of  1884  [28  St.at  L.pp  53-57.  c  121.  U.  S. 
Comp.  St.  1901,  pp  2804,  2946]>1.  Com-i 
pare  Goodrich  Transp.  Co.  v.  Ctagnon, 
36  Fed.  123  (in  equity  prior  to  statute). 

99.  Ward  v.  Peck.  18  How.  (TT.  S.) 
267,  16  L.  ed.  383;  Snyder  v.  A  Float- 
ing Dry-Dock,  22  Fed.  685;.  The 
Aurora,  3  C.  Rob.  133;  The  Warrior, 

2  Dods.  288. 

[a]  In  Oanada,— The  Haldee.  £ 
Stuart  Vlce-Adm.  (Ii.  a)  26;  The 
Mary  and  Dorothy,  1  Stvart  Vlee- 
Adm.  (U  C.)  187. 

[bl  JarlsOietioa  was  mt  om  ttaae 
aMMDBsa  owing  to  Jealous  inters 
ference  of  courts  of  law,  but  by  8  & 
4  Vict  o  66  J  4,  it  was  restored. 
The  Martin  of  Norfolk,  4  C.  Rob.  298; 
The  Slaters,  4  C.  Rob.  275 ;  The  Aurora, 
8  C.  Rob.  188;  The  Warrior,  2  Doda 
888;  The  Rxperlmento,  2  Dods.  38; 
Radley  v.  Egglesfleld,  2  Saund.  269a< 

f6  Reprint  1060;  Edmonson  v.  Walker, 
Show.  177.  89  Reprtnt  522. 
[c]  Actions  of  restraint. — (1)  The 
court  may  arrest  and  detain  a  ship 
upon  the  application  of  part  owners 
who  dissent  from  her  proposed  em- 
ployment until  security  be  given  by 
the  other  part  owners  to  the  full 
value  of  the  shares  of  the  applicants. 
The  Talca,  5  P.  D.  169;  In  re  Blan- 
shard.  2  B.  &  C.  244,  9  ECL  118,  107 
Reprint  374;  The  ApoUo,  1  Hagg. 
Adm.  306.  (2)  The  ball  bond  is  only 
for  the  value  of  the  shares  of  the 
minority  making  the  application,  as 
that  may  be  agreed  upon  or  appraised 
by  the  marshal.  The  Robert  Dickin- 
son. 10  P.  D.  15.  (3)  The  bond  will 
be  canceled  on  a  change  of  ownership 
when  that  appears  to  be  reasonable. 
The  Vlvienne,  12  P,  D.  186.    (4)  And 


it  will  be  set  aside  where  plaintiffs 
are  shown  to  have  no  right  to  bring 
an  action  of  restraint.  The  Keroula, 
11  P.  D.  82.  (8)  The  security  may  be 
enforced  if  the  vessel  Is  brousht  back 
to  a  port  not  within  the  jurudlction 
and  sent  on  another  voyage.  The 
Cawdor,  [1900]  P.  47.  («)  A  mort- 
gagee not  in  possession  cannot  main* 
taln  an  action  of  restraint.  The  Innls- 
fallen,  L.  R.  1  A.  A  B.  72;  The  Keroula, 
11  P.  D.  92. 

1.  In  re  Blanshard,  2  B.  &  C.  244, 
9  ECIi  113,  107  Reprint  374. 

a.    The  Rose.  L.  R.  4  A.  ft  E.  6. 

[a]  BxpunglBg  entry  of  fraudulent 
transfer. — The  court  may  rectify  the 
register  by  ordering  to  oe  expunged 
the  entry  of  a  transfer  of  an  Interest 
In  a  ship,  void  from  fraud  or  other 
cause.  Brond  v.  Broomhall,  [1906]  1 
K.  R  571. 

[b]  The  oonrt  may  dls]^ti«Bs  a 
master  and  part  omer  on  the  ap- 

?l[cation  of  a  majority  of  interests, 
he  New  Draper,  4  C.  Rob.  287. 

3.  The  Agincourt,  2  P.  D.  289;  The 
See  Reuter,  1  Dods.  22;  The  Martin 
of  Norfolk,  4  Rob.  Adm,  293. 

Sir  William  Scott,  In  The  Johann 
&  Seegmund,  Edw.  Adm.  242,  243,  said: 
"The  Court,  with  the  consent  of  the 
parties  and  of  the  accredited  agent 
of  the  country  to  which  they  belong, 
certainly  does  hold  plea  of  causes  be- 
tween foreigners,  arising  on  the  Jus 
gentium;  but  this,  I  think,  is  a  case 
which  cannot  be  so  considered,  be- 
cause whatever  may  have  been  the 

frcneral  rule  under  the'  old  civil  law 
n  cases  of  possession.  It  has  been 
variously  modlOed  by  the  municipal 
law  of  different  countries;  and,  there- 
fore, by  entertaining  this  suit.  I  might 
deprive  the  parties  of  those  rights  to 
which  they  are  entitled  by  the  law  of 
their  own  country,  as  administered  in 
those  Courts  to  which  they  are  di- 
rectly and  properly  amenable." 

[a]  Beanest  of  oonsal^(l)  The 
courts  will  take  Jurisdiction  at  the 
request  of  the  consul  general  of  the 
country  to  which  the  parties  belong. 
The  Evangellstria,  2  P.  D.  241.  (2> 
But  where  in  an  action  of  coowner- 
shlp  between  two  foreigners  the  rep- 
resentative of  the  state  to  which  the 
vessel  belonged  declined  to  interfere, 
the  court  declined  iurisdlctlon.  The 
Agincourt,  2  P.  D.  z89. 

4.  Glass  V.  The  Betsey,  8  Dall.  (U. 
8.)  6,  1  L.  ed.  485;  Chlrurg  v.  Knicker- 
bocker Steam  Towage  Co.,  174  Fed. 
188;  The  Bonnie  Doon,  36  Fed.  770; 
The  Daisy,  29  Fed.  300;  The  Director, 
26  Fed.  708;  Snyder  v.  A  Floating  Dry- 
Dock,  22  Fed.  685;  Cole  v.  The  Brandt, 
6  F.  Cas.  No.  2.978;  Five  Hundred  and 
Twenty-Eight  Pieces  of  Mahogany,  9 
P.  Cas.  No.  4,485,  2  Lowell  323;  The 
Oriole,  18  P.  Cas.  No.  10,574,  1  Sprague 
31;  Thurber  v.  The  Sloop  Fannie,  23 
F.  Cas.  No.  14,014.  8  Ben.  429:  Kaul 
V.  Stihooner  Wllhelmlne,  1  Hawaii 
832;  Janion  v.  Pox,  1  Hawaii  271. 

[a]  BqnlTslant  of  replevin. — The 
proceeding  is.  in  substance,  the  same 
as  the  common-law  action  of  replevin. 
The  Director,  26  Fed.  708. 

[b]  Ths  mere  refusal  of  a  ool- 
lector  of  customs  to  lasos  papers  to 
a  vessel  will  not  authorise  a  pos- 
sessory action  In  admiralty,  although 


the  vessel  may  have  heen  temporarily 
prevented  from  navigating  as  the  re- 
sult of  the  collector's  nonaction. 
Brent  v.  Thornton.  91  Fed.  646,  88 
CCA  666. 

 [c]   PofcsMioa'j  aetloa  Iqr  ahesUr^ 

Where  a  sheriff  has  attached  a  vessel, 
which  Is  afterward  taken  out  of  his 
custody  and  removed  Into  another 
state,  he  can  sue  In  admiralty  to  re- 
cover possession  in  the  district  court 
of  the  district  Into  which  the  vessel 
has  been  removed.  The  w™inH  Doon. 
36  Fed.  770. 

5.  Ward  V.  Peek,  18  How.  (U.  S.) 
267,  16  L.  ed.  383;  The  Bonnie  Doon, 
36  Fed.  770;  Blanchard  v.  The  Martha 
Washington,  3  P.  Cas.  No.  1,513,  1 
CUfr.  463  [aff  16  P.  Cas.  No.  9.148.  3 
Ware  246];  The  Friendship,  9  F.  Cas. 
No.  5,123,  2  Curt.  iZS;  Ortgg  v.  The 
Clarissa  Ann,  11  P.  Caa.  No.  6,826. 
2  Hughes  89;  Taylor  v.  The  Roval 
Saxon,  22  F.  Cas.  No.  13,808,  1  Wall 
Jr.  811;  The  Tilton.  23  P.  Cas.  No. 
14.054,  6  Mason  466:  Tunno  v.  The 
Betslna,  24  F.  Cas.  No.  14.8Se;  The 
Watchman,  29  F.  Cas.  No.  17.261,  1 
Ware  233. 

[a]  Sale  of  wrecked  SUp^Adml- 
ralty  has  Jurisdiction  to  decree  the 
sale  of  a  wrecked  ship  upon  the  ap- 
plication of  the  master.  But  such  a 
sale  is  not  conclusive  upon  the  owner 
or  third  persons.  The  Tilton,  28  F. 
Cas.  No.  14,054,  6  Mason  465. 

lb]  Property  setted  on  attaiflmMBt 
or  execution.— Admiralty  has  power 
to  decide  between  conflicting  claims 
to  property  seized  by  attachment  or 
on  execution.  Lee  v.  Thompson.  16 
P.  Cas.  No.  8,201.  S  Woods  WtT^ 

[c]  rranduUirt  tUte^'In  petitory 
as  well  as  in  possessory  proceedinga; 
this  court  must  necessarily  determine 
Issues  of  fact  involved  In  the  ques- 
tion of  the  ownership  of  vessels  and 
other  classes  of  property  over  which 
it  has  Jurisdiction:  and  It  cannot  be 
that  a  fraudulent  holder  of  a  bill  of 
sale,  or  of  a  bill  of  lading,  or  of  any 
other  evidence  of  ownership,  can  ap- 
ply to  this  court  for  possession,  and 

Set  prevent  the  court  from  consider- 
ig  the  validity  of  the  title  so  set  up. 
For  a  fraudulent  title,  whether  ac- 
quired by  bill  of  sale  or  in  any  other 
way.  Is  not  a  title."  Per  Hale,  J.,  in 
Chlrurg  V.  Knickerbocker  Steam  Tow- 
age Co.,  174  Fed.  188,  191. 

e.  The  Steamer  Eclipse,  136  U.  S. 
699,  10  set  873,  84  I*  ed.  269  [aff  4 
Dak.  218,  30  NW  169] ;  Ward  v. 
Thompson,  22  How.  (TI.  S.)  330,  16 
L.  ed.  249;  Chlrurg  v.  Knickerbocker 
Steam  Towage  Co.,  174  Fed.  188;  The 
Helys,  173  Fed.  928;  The  Robert  R 
Klrkland,  92  Fed.  407;  The  Ella  J. 
Slaymaker,  28  Fed.  767;  The  Amelia, 
28  Fed.  406  note,  1  F.  Cas.  No.  2T5; 
The  O.  Reusens,  23  Fed.  403;  Wenberg 
V.  A  Cargo  of  Mineral  Phosphate,  15 
Fed.  285;  The  C.  C.  Trowbridge.  14 
Ped.  874;  Bogart  v.  The  John  Jay,  3 
F.  Caa.  No.  1,697  [aff  13  F.  Cas.  No. 
7.362,  3  Blatchf.  67];  Col«  v.  The 
Brandt,  6  P.  Cas.  No.  2,978;  Hill  v. 
The  Yacht  Amelia,  12  F.  Cas.  No. 
6,487,  6  Ben.  475;  Kellum  v.  Emerson, 
14  P.  Cas.  No.  7,669.  2  Curt.  79;  Kynoch 
V.  The  S.  C.  Ives,  14  F.  Cas.  No. 
7,968,  Newb.  Adm.  20S;  The  Martha 
Washington,  16  F.  Cas.  No.  8.148,  8 
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it  comes  up  incidentally,  and  especially  when  it  is 
alleged  by.  way  of  defense  by  the  claimant  in 
possession.' 

[%  114]  b.  Becovery  of  Proceeds  of  Veaeel  or 
Cargo.  Admiralty  courts  will  entertain  suits  or  peti- 
tions by  the  owners  for  the  recovery  of  the  proceeds 
of  a  vessel  or  her  cargo  sold  under  legal  proceedings, 
when  the  same  have  been  paid  over  without  lawful 
authority,^  or  are  still  in  the  'cuatody  of  the  court 
or  its  officers* 

[$  115]  c  Sale  upon  Disagreement  as  to  Em- 
ployment of  VesseL  Where  equal  part  owners  of  a 
vessel  cannot  agree  concerning  her  employment, 
admiralty  has  jurisdiction,  upon  the  application  of 
either  party,  to  compel  a  sale  of  the  same  and  divide 
the  proceeds  between  them,^**  but  it  has  not  such 
jurisdiction  at  the  instance  of  a  minority  interest," 
although  in  the  latter  case  it  may  require  of  the 
majority  owners  a  stipnlation  tat  the  Eufe  return  of 
the  vessel." 

116]  8.  Salvage.  Admiralty  courts  exercise 
jurisdiction  over  salvage  causes  and  causes  in  the 
nature  of  ^salvage,  whether  based  on  contract,  or 
arising  independently  thereof,  aind  whether  the  serv- 
ices were  rendered  in  American  waters  or  not.'* 

[$  117]    9.  Taxes.  A  claim  for  state  and  county 

■Ware  246  [aff  3  F,  Caa.  No.  1,518,  1 
Cliec.  163]:  The  Perseverance,  19  F. 
Cas.  No.  11,017,  Blatchf.  &  H.  886; 
The  William  D.  Rice.  29  P.  Cas.  No. 
17,691,  3  Ware  134;  Hullnga  v.  Jones, 
63  W.  Va.  696,  60  SB  874.  Compare 
Sea  Ins.  Co.  v.  About  500  Tons  of 
Steel  Rails,  191  Fed.  2S0;  Kaut 
V.  Schooner  Wilhelmine,  1  Hawaii 
332. 

7.  Chlrurir  v.  Knickerbocker  Steam 
Towaffe  Co.,  174  Fed.  188:  Davla  v. 
.Child.  7  F.  Cas.  No.  8,628,  2  Ware  78. 
And  see  supra  9  92. 

8.  American  Ins.  Co.  v.  Johnson,  1 
P.  Cas.  No.  303,  Blatchf.  &  H.  9. 

8.  The  St.  Johns,  10  Fed.  469:  The 
Dauntless,  7  Fed.  366;  Church  v. 
Seventeen  Hundred  and  Twelve  Dol- 
lars, K  F.  Cas.  No.  2,718;  The  Etost- 
anza,  6  F.  Cas.  No.  8,277,  Bee  if. 

XO,  QoTM  V.  Caples.  8  Fed.  638,  7 
Saw7.  860:  The  Annie  H.  Smith.  1  F. 
Caa.  No.  420,  10  Ben.  110;  Burr  v.  The 
St.  Thomafl.  4  F.  Cas.  No.  2.194a; 
Lewis  V.  Kinney,  IB  F.  Caa  Na  8,325, 
6  DHL  16*,  7  Reporter  BBl;  The 
Ocean  Bell^  18  P.  Cas.  No.  10,402,  6 
Ben.  2B8:  The  Seneca,  21  F.  Cas.  No. 
12.670,  8  Wall.  Jr.  S9fi  trev  7  P.  Cas. 
No.  8,660,  Qllp.  10];  Tunno  v.  The 
Betstna,  24  F.  Cas.  No.  .14,286;  The 
Vlncennes.  28  P.  Cas.  No.  16,944.  See 
also  The  Eimma  B.,  140  F^d.  771.  And 
Bee  SblppiQS  [36  Cyc  88]. 

XL.  The  Steam-boat  Orleans  v. 
Phcebus,  11  Pet  (U.  S.)  176.  9  L.  ed. 
677;  Coyne  v.  Caples,  8  Fed.  638,  7 
Sawy.  860;  Bradshaw  v.  The  Sylph, 
3  P.  Cas.  No.  1,791;  Lewis  v.  Kinney, 
15  P.  Cas.  No.  8,325.  5  Dill  159,  7 
Reporter  551;  The  Ocean  Belle,  18  P. 
Cas.  No.  10,402,  6  Ben.  253;  Tunno  v. 
The  Betslna,  24  P.  Cas.  No.  14,286. 

13.  The  Steam-boat  Orleans  v. 
Phcebus,  11  Pet.  (U.  S.)  175,  9  L.  ed. 
677;  Lewis  v.  Kinney,  15  F.  Cas.  No. 
8,325,  5  Dill.  159;  Tunno  v.  The 
Betslna,  24  F.  Cas.  No.  14,236.  But 
see  The  Schooner  Ocean  Belle,  18  F. 
Cas.  No.  10,402.  6  Ben.  263  <to  the 
effect  that  admiralty  cannot  require 
majority  owners  to  give  a  bond  to 
minority  owners  to  cover  Indebted- 
ness of  the  vessel  to  them,  or  to  In- 
demnify them  against  loss  In  her 
txituTfi  employment).  See  ShippinflT 
[36  Cyc  31  text  and  note  50]. 

[a]  cnBlm  for  nM  or  aMtmeUoB 
Anrlno-  totav*. — ^Admiralty  Jurisdic- 
tion does  not  extend  to  a  elalm  by  a 
part  owner  dissenting  from  a  voyape 
for  the  use  or  destruction,  during  the 
Toyag*,  of  his  share  of  the  outfit. 
The    remedy    1b    In    equity.  The 


Marengo,  16  F.  Caa.  No.  t,06S,  1  Lowell 

62. 

13.  See  Salvage  [35  Cyc  778]. 

14.  The  Bradlch  Johnson,  3  P.  Cas. 
No.  1,770  [rev  on  other  grounds  2  P. 
Cas.  No.  798,  3  Woods  582]. 

IB.  Manro  v.  Almeida,  10  Wheat. 
(U.  S.)  478,  6  L  ed.  369;  California- 
Atlantic  Steamship  Co.  v.  Central 
Door,  etc,  Co.,  206  Fed.  6,  124  CCA 
139;  Aurora  Shipping  Co.  v.  Boyce, 
191  Fed.  960,  112  CCA  372  [art  178 
Fed.  587]:  Imbrovek  v.  Hamburg- 
American  Steam  Packet  Co.,  190  Fed. 
229  [aff  198  Fed.  1019.  118  CCA  898]; 
The  Clatsop  Chief,  8  Fed.  161,  7  Sawy. 
274;  Holmes  v,  Oregon,  etc,  R.  Co., 
6  Fed.  76.  6  Sawy.  262:  TheJLmlable 
Nancy,  1  F.  Cas.  No.  881,  1  I^lne  111; 
De  Lovlo  T.  Bolt,  7  P.  <a,s.  No.  8,776, 
2  Gall.  398:  DuiUtan  v.  The  R.  R. 
Klrkland.  8  F.  CaB.  NOb  4.181,  3  Hughes 
641;  The  Martha  Anne,  16  F.  Ca&  No. 
9,146,  Olcott  18;  Martins  v.  Ballard, 

16  P.  Cas.  No.  9,175,  Bee  51:  West  v. 
The  Uncle  Sam,  29  F.  Caa.  No.  17,427, 
McAlL  505;  Akllng  v.  St.  Louis,  etc, 
Packet  Co.,  (Tenn!)  46  SW  24. 

[al  The  Jarlsdlotlon  of  admiralty 
embraces  the  whole  subject  matter  of 
damages  on  the  high  seas.  The  Vo- 
lant, 1  W.  Rob.  383. 

le.  Bemhard  v  Creene,  3  F.  Caa. 
No.  1,349,  8  Sawy.  230. 

17.  See  infra  O^*- 

18.  Martin  v.  West,  222  V.  8.  191, 
32)  set  42,  66  L.  ed.  159,  36  LRANS 
592;  Panama  R.  Co.  v.  Napier  Ship- 
ping Co.,  166  U.  S.  280.  17  SCt  672, 
41  L.  ed.  1004;  Atlee  v.  Northwestern 
■Union  Packet  Co.,  21  Wall.  (U.  S.) 
889,  22  L.  ed.  619;  The  Rock  Island 
Bridge.  6  Wall.  (U.  S.)  213,  18  L.  ed. 
758;  The  Steamboat  Hlne  v.  Trover, 
4  Wall.  (U.  S.)  555,  18  L  ed.  461; 
The  Plymouth,  3  Wall.  (U.  S.)  20,  18 
L.  ed.  125:  Philadelphia,  etc.,  R.  Co. 
v.  Philadelphia,  etc..  Steam  Tow-Boat 
Co.,  28  How.  (U.  S.)  269,  16  L.  ed.  483; 
Hamburg-Amerlkanische,  etc.  v.  Qye, 
207  Fed,  247;  California-Atlantic 
Steamship  Co.  v.  Central  Door,  etc, 
Co.,  206  Fed.  5,  124  CCA  139;  The 
Curtln,  152  Fed.  588;  The  Willamette 
Valley,  71  Fed.  712:  Herman  v.  Port 
Blakely  Mill  Co.,  69  Fed.  646:  The 
Mary  Garrett,  63  Fed.  1009;  The  City 
of  Uncoln,  25  Fed.  835:  The  Pro- 
fessor Morse,  28  Fed.  808;  Leonard  v. 
Deeker,  22  Fed.  741;  The  Arkansas, 

17  Fed.  883,  6  McCrary  364;  The  Mary 
Stewart,  10  Fed.  137,  6  Hughes  312; 
Holmes  V.  Oregon,  etc,  R.  Co.,  fi  Fed. 
76.  6  Sawy.  26?:  The  Highland  Ll^t. 

18  F.  Cas.  No.  6,477.  Chaae  IBO;  nie 


taxe6  levied  upon  a  vessel,  althongh  made  a  lien  upon 
the  property  under  the  revenue  law  of  the  state,  is 
not  a  maritime  lien  nor  cognizable  in  admiralty.^* 

118]  10.  Torts— 6L  In  OeneraL  Admiralty  has 
juriadietion  of  a  suit  to  recover  damages  for  a  mari- 
time tort  that  occurs  on  the  high  seas  or  public 
navigable  water,  whether  it  be  a  wrongful  act  or  a 
wrongful  omission,^''  and  without  reference  to  the 
nationality  of  the  vessel  on  board  of  which  the  tort 
may  have  been  committed,  or  that  of  the  parties  to 
it,"  provided,  according  to  one  view,  the  tort  be  one 
depending  upon  the  rekttion  of  tbe'perties  to  a  ship 
or  vessel,  and  coimeoted  with  the  baainesa  of  com- 
merce or  navigation.^' 

[$  119]  b.  Tests  of  Jurisdiction— (1)  In  OeneraL 
The  test  of  jurisdiction  in  tort  is  the  locality  of  the 
person  or  thing  injured,  and  not  the  locality  of  the 
origin  of  the  injury.^*  Whether  or  not  this  'is  the 
sole  test  is  a  question  upon  which  the  authorities  are 
not  in  accord.  As  supporting  the  affirmative  of  this 
view  ^t  is  held  in  a  late  case  that  the  federal  district 
courts,  given  cognizance  of  all  civil  cases  of  admi- 
ralty and  maritime  jurisdiction,  have  civil  jurisdic- 
tion over  all  wrongs  committed  on  waters  over  which 
congress  may,  by  virtue  of  the  admiralty  clause  of 
the  constitution,  authorize  the  exercise  of  criminal 

Maud  Webster,  16  P.  Cas.  No.  9,802,  8 
Ben.  647  [cit  The  Ottawa,  18  F.  Cas. 
Na  10,616,  Brown  Adm.  866];  The  M. 
K.  Brazos,  17  P.  Cas.  NOw  9,898.  10 
Ben.  435;  Simpson  v.  The  Tug  Ceres, 

22  F.  Cas.  No.  12,881,  14  Phlla.  (Pa.) 
528.  7  WklyNC  676;  Thomas  v.  Lane, 

23  P.  Cas.  No.  13,902,  2  Sumn.  I;  John 
Spry  Lumber  Co.  v.  The  C.  H.  Green, 
76  Mich.  820,  43  NW  676.  And  see  the 
Propeller  Commerce,  1  Black  (U.  S.) 
574,  17  L  ed.  107  (to  the  effect  that 
the  admiralty  Jurisdiction  in  cases  of 
marine  torts  depends  on  the  place 
where  service  can  be  made  In  per- 
sonam or  in  rem,  and  not  upon  the 

Slace  where  the  tort  was  immmltted) ; 
\  S.  v.  Burlington,  etc.  Fury  Co., 
21  Fed.  331. 

ta]  .  AztMtiBf  ■Mimen  ob  dunra.^ 
The  wrongful  arrest  on  shore  of  d»* 
serting  seamen,  by  the  procurement 
of  the  maater,  dora  not  oonatltute  a 
maritime  tori  Bain  t.  Sandnaky 
Transp.  Co.,  60  Fed.  912:  Adams  v. 
HaffardB,  20  Pick.  (Mass.)  127. 

[b]  OltatnioUon  of  Btream  br 
bridtfa.  Admiralty  has  no  Jurisdic- 
tion of  the  offense  of  obstructing  a 
navigable  stream  by  a  bridge.  U.  S. 
V.  New  Bedford  Bridge.  27  P.  Cas.  No. 
15,867,  1  Woodb.  &  M.  401. 

[c]  If  the  InJtuT  ooonra  upon  tlw 
watw  the  character  of  the  structure 
injured  does  not  enter  into  the  ques- 
tion. The  M.  R  BrasDB,  17  F.  Cas.  No. 
9,898.  10  Ben.  435  (injury  to  floating 
bathhouse,  although  it  was  held  that 
the  structure  was  not  a  vessel) ;  Simp- 
son V.  The  Ceres,  22  F.  Cas.  No.  12,881. 
14  Phila.  (Pa.)  523,  7  WklyNC  57^ 
(injury  to  a  floating  drydock). 

Fd]  raise  repreaentatloiia. — (1) 
False  representations,  although  made 
on  land  and  subsequent  to  a  contract 
of  carriage  of  passengers.  If  made 
for  the  purpose  of  inducing  the  libel- 
ant to  carry  out  that  contract,  and 
where  the  damages  alleged  to  have 
arisen  from  the  false  representations 
arose  upon  the  sea,  In  the  course  of 
maritime  transportation,  will  give  ad- 
miralty Jurisdiction  of  an  action  in 
personam  for  the  tort  (The  Nor- 
mannla,  62  Fed.  469),  (2)  although 
perhaps  not  in  rem  (The  Normannla. 
supra;  The  Ell  Whitney,  8  P.  Cas.  No. 
4,346,  1  Blatchf.  360).  (3)  An  action 
in  rem  cannot  be  maintained  becanBe 
of  a  ralsrepreBentatfon  or  conceal- 
ment of  facta  by  the  owner  or  master 
of  a  ship  leading  to  a  charter  party. 
Balchen  t.  The  £11  Whitney,  2  P.  Cas. 


No.  U2a  [alt  S  P.  Cas.  Mo.  4,846,  1 
Blatchf.  S60]. 
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jnrisdietion."  This  has  been  donbted  by  at  least 
one  text-writer,'"  and  it  has  been  hdd  that  Uie  fact 
of  locality  alone  does  not  nve  a  court  of  admiralty 
jnrisdiction  of  an  action  for  a  t(^rt  committed  on 
the  bJ{^  seas  or  navigable  waters;  it  must  further 
appear  that  tiie  tort  was  maritime  in  charactery  har- 
ii^;  some  relation  to  a  vessel  or  its  owners,  omeera, 
or  erew-"- 

Alteration  of  natore  of  stnictara.  The  maritime 
nature  of  a  stmeture  is  not  altered  by  its  proximity 
or  attachment  to  a  stnictnre  of  a  nonmaritime 
nature,"  nor  does  a  nonmaritime  structure  become , 


maritime  fcnr  the  purpose  of  jurisdietioii  1^  the 
attadunrat  to  it  of  a  maritime  structure,'' 

[%  120]  (2)  Injuries  Orifflnatinc  on  Water  and 
Oonnomuited  on  Laadr^(a)  to.  QenuraL  Wbere  the 
injnxy  has  its  origin  upon  navigable  water,  but  is 
consummated  upon  the  land,  it  is  not  within  the  admi- 
ralty jurisdiction.** 

[$  121]  (b)  Injurias  to  Parsons.  Suits  for  in- 
juries to  a  person,  sustained  on  land,  although  origi- 
nating'on  or  caused  by  a  vessel,  are  not  cognizable 
in  admiralty." 

[$  122]    (c)  ibijnxies  to  Property.  According  to 


18.  Imbrovek  v.  Hamburs -Amer- 
ican Steam  Packet  Co.,  190  Fed.  2S9 
[aff  193  Fed.  1019,  113  CCA  3981. 
And  eee  The  Plymouth,  S  Wall.  (U. 
8.)  20,  38,  18  L.  ed.  12S;  The  Ban 
KafaeL  134  Fed,  74S  [rev  on  other 
fTOun^K  141  Fed.  270,  72  CCA  388] 
<where  it  Is  aaid:  ''Ehrery  species 
Of  tort,  however  occurring,  and 
whether  on  board  a  vessel  or  not,  if 
npon  the  hls:h  seas  op  navigable 
waters.  Is  of  admiralty  cofrnlsance"). 

[a1  taSwAmu  to  stevMore  While 
loM&r  vesML— An  action  aRalnst  a 
contracting  stevedore  by  an  employee 
for  injuries  while  loading  a  vessel 
by  the  negligence  of  the  stevedore  Is 
within  the  Jurisdiction  of  the  court  of 
admiralty.  Imbrovek  v.  Hamburg- 
American  Steam  Packet  Co.,  190  Fed. 
229  [aff  193  Fed.  1019,  112  CCA  3981. 
Contra  Campbell  v.  Hackfeld.  126  Fed. 
696,  S2  CCA  274. 

aOL  Benedict  Adm.  (4th  ed)  {  281; 
(3d  ed)  g  308. 

ai.  Campbell  v.  Hackfeld,  125  Fed. 
696,  697,  698.  700,  62  CCA  274  [cit 
Reg.  V.  Judge,  [1892]  1  Q.  B.  273; 
Benedict  Adm.  (3d  ed)  S  308]  (where 
It  was  held  that  an  admiralty  court 
had  no  Jurisdiction  of  a  suit  by  a 
stevedore  against  a  stevedore  who  em- 
ployed him  for  injuries  sustained  by 
reason  of  the  negligence  of  the  head 
stevedore,  or  of  one  or  more  of  his 
employees.  The  court,  per  Ross,  J., 
said:  "The  fundamental  principle 
underlying  all  cases  of  tort,  as  well 
as  contract,  Is  that,  to  bring  a  case 
within  the  Jurisdiction  of  a  court  of 
admiralty,  maritime  relations  of  some 
sort  must  exist,  for  the  all-sufficient 
reason  that  the  admiralty  does  not 
concern  Itself  with  nonmaritime  af- 
fairs. ...  If  the  language  of  the 
courts  to  the  efTect  that  locality  Is 
the  sole  test  of  admlraltv  Jurisdiction 
In  cases  of  tort  Is  to  be  given  the 
broad  interpretation  contended  for  by 
the  appellant  .  .  .  then  every  case 
of  battery  committed  by  one  pas- 
«enger  on  another  on  board  any  ship 
anchored  in  navigable  waters  at  any 
port  or  wharf  is  within  the  jurisdic- 
tion of  th«  court  having  admiralty 
Jurisdiction  over  the  place.  Such  an 
Interpretation  Is,  In  our  opinion, 
wholly  inadmlastble,  and  such  con- 
sequences very  clearly  show  the  dan- 

?'er  of  losing  sight,  in  construing 
he  language  of  a  -court,  of  the  case 
about  which  it  Is  speaking.  .  .  . 
In  the  case  of  torts,  locality  remains 
the  test,  for  the  manifest  reason  that, 
to  give  an  admiralty  court  Jurisdic- 
tion, they  must  occur  in  a  place  where 
the  law  maritime  prevails.  But  this 
is  by  no  means  saying  that  a  tort 
or  injury  In  no  way  connected  with 
any  vessel,  or  Its  owner,  officers,  or 
orew,  although  occurring  In  such  a 
place  or  territory,  is  for  that  reason 
within  the  Jurisdiction  of  the  ad- 
miralty. On  the  contrary,  it  is.  as 
has  been  seen,  only  of  maritime  con- 
tracts, maritime  torts,  and  maritime 
Injuries  of  which  the  United  States 
courts  are  given  admiralty  Jurisdic- 
tion. These  views  are  not  In  conflict 
with  any  decision  brought  to  our 
notice,  or  that  w«  have  been  able  to 
find"). 

[a]  trnlawfol  Ismaiws  of  marln* 
InaoxMM*  pouoy. — The  issuance  of  a 
policy  of  marine  Insurance  by  an 
agent,  In  violation  of  a  state  statute 


making  the  agent  so  issuing  the  policy 
liable  on  the  contract  of  Insurance, 
is  not  a  maritime  cauqe  of  action. 
Reliance  Lumber  Co.  v.  Rothschild, 
127  Fed.  746. 

aa.  Ijeathers  v.  Blessing,  106  U.  S. 
626,  26  L.  ed.  1192  (holding  that  the 
admiralty  had  Jurlsdlctloil  in  case 
of  an  injury,  received  on  board  a 
vessel  through  the  negligence  of  th« 
master,  although  the  vessel  had  com- 
pleted her  voyage  and  was  moored  at 
a  wharf  where  she  was  about  to  dis- 
charge her  cargo  and  had  communica- 
tion with  the  shore  by  a  gangplank, 
as  these  facts  did  not  make  ner  a 
part  of  the  land  or  deprive  her  of 
the ,  character  of  a  water  borne 
veseel).  To  same  effect  Anderson  v. 
The  B.  B.  Ward,  Jr.,  38  Fed.  44. 

aa.  In  an  unreported  case  Quoted 
in  The  Poughkeepsle,  162  Fed.  494, 
496  [aff  212  U.  S.  558,  29  SCt  287,  63 
L.  ed.  651],  It  was  held  that  vessels 
could  not  be  held  liable  In  admiralty 
for  damages  for  injury  caused  to 
plies  erected  in  a  river  ^and  forming 
a  staging  or  platform  for  drilling 
purposes,  to  which  a  scow  was 
moored,  although  they  were  held 
liable  for  Injury  to  the  scow.  "The 
fact  that  the  scow  was  moored  to 
them  [the  piles]  did  not  change  their 
nature,  nor  did  the  fact  that  steam 
was  carried  from  the  scow  to  the 
drilling  machine  give  the  piles  the 
character  of  the  scow.  It  would  be 
quite  as  suitable  to  affirm  that  thereby 
the  scows  took  on  the  nature  of  the 
piles.  The  piles  were  timbers  driven 
In  the' bed  of  the  river  to  support 
the  machinery  used  for  boring,  and 
for  the  time  became  part  of  the  land." 

S4i  Homer  Ramsdell  Transp.  Co. 
v.  La  Compagnie  Ofinfirale  Transatlan- 
tique,  182  U.  8.  406.  21  SCt  831,  45  L.. 
ed.  1156:  The  Plymouth,  8  "WalL  (U. 
S.)  20,  18  U  ed.  12B:  The  Propeller 
Commerce,  1  Black  (U.  S.)  S74,  17  L. 
ed.  107;  Dailey  v.  New  York,  128  Fed. 
796:  The  Alblofi,  123  Fed.  189;  The 
Haxby,  95  Fed.  171  [aff  94  Fed.  1016]; 
The  StrabO,  90  Fed.  110  [afT  98  Fed. 
998.  39  CCA  87G];  The  Carolina,  66 
Fed.  1013:  Price  v.  The  Belle  of  the 
Coast,  66  Fed.  62;  The  John  C. 
Sweeney,  66  Fed.  6402The  H.  B.  Pick- 
ands,  42  Fed.  239;  The  C  Accame, 
20  Fed.  642;  The  Arkansas,  17  Fed. 
3S8.  6  McCrary  364:  The  Mary 
Stewart,  10  Fed.  137,  5  Hughes  S12: 
In  re  ^silon,  8  F.  Cas.  No.  4,606,  6 
Ben.  378;  The  Maud  Webster,  16  F. 
Cas.  No.  9,302.  8  Ben.  547;  Steele  v. 
Thacher,  22  F.  Cas.  No.  13,848,  Ware 
85;  Thomas  v.  Lane,  23  F.  Cas.  No. 
13,902,  2  Sumn.  1;  U.  S.  v.  Davis,  25 
F.  Cas.  No.  14,982,  2  Sumn.  482;  U: 
S.  V.  McOllL  26  F.  Cas.  No.  16,676.  4 
Dall.  426,  1  Wash.  C.  463. 

In  The  Neil  Cochran.  14  F.  Cas.  No. 
7,996,  Brown  Adm.  162,  164.  which  was 
a  libel  for  injury  to  a  bridge.  Sherman, 
J.,  said:  "From  that  case,  [The  Ply- 
mouth. 3  Wall.  (U.  S.)  20,  18  L.  ed. 
125]  supported  by  the  clearest  and 
most  convincing  reasoning,  the  fol- 
lowing propositions  are  deduclble; 
First.  The  Jurisdiction  of  the  admi- 
ralty over  marine  torts  depends  upon 
locality — the  high  seas  or  other  navi- 
gable waters  within  admiralty  cog- 
nizance. Second.  The  origin  of  the 
wrong  must  not  only  be  on  navigable 
water,  but  the  substance  and  oon- 
flummftUon  of  the  Injury  must  alao 


be  on  navigable  water.  Third.  The 
fact  that  an  Injury  Is  done  by  a  vessel 
is  of  no  weight  in  determining  the 
question  of  Jurisdiction,  locality  oelng 
the  test.  Fourth.  If  the  negligence 
which  occasions  the  Injury  Is  upon 
navigable  waters^  but  the  whole  dam- 
age resulting  therefrom  is  upon  the 
land,  admlruty  haa  no  juriadictlon. 
FlfUt.  The  negligence,  of  Itself,  fur- 
nishes no  cause  of  action;  It  is 
damnum  absque  Injuria;  the  whole 
or  substantial  cause  of  action,  both 
negligence  and  resulting  damage, 
must  be  upon  navigable  water  to 
constitute  a  maritime  tort.  In  the 
light  of  these  propositions  what  shall 
be  said  of  the  case  at  bar?  Clearly 
this:  That  the  origin  of  the  wrong 
was  upon  navigable  water,  but  that 
the  whole  damage  resulting  there- 
from was  done  upon  the  land,  the 
bridge  being  attached  to  and  a  part 
of  the  land." 

[a]  There  ia  a  oleav  dlatlAOtloa 
(1)  between  torts  arising  from  the 
collision  of  boats  with  structures 
placed  in  the  navigable  bed  of  a 
river,  and  torts  resulting  from  col- 
lisions of  boats  and  vessels  with 
structures  on  land,  whether  Imme- 
diately along  the  shore  or  not.  Torts 
of  the  former  class  are  within  the 
admiralty  Jurisdiction,  and  torts  of 
the  latter  class  are  of  common-law 
cognisance;  and  whether  the  struc- 
tures are  solid  or  floating,  realty  or 
personalty,  flrmly  fixed  to  the  bed 
of  the  river  or  otherwise,  does  not 
affect  such  Jurisdiction.  The  Arkan- 
sas, 17  Fed.  883,  6  McCrary  864.  (2> 
Thus  where  the  boom  of  a  schooner 
being  towed  In  a  navigable  river 
struck  an  elevator  upon  the  shore,  and 
the  principal  damage  was  caused  by 
the  flowing  out  of  com  Into  the  river 
and  its  consequent  loss  In  the  water, 
although  some  damage  was  done  to 
the  building,  it  was  held  that  a  court 
of  admiralty  had  no  Jurisdiction. 
Johnson  v.  Chicago,  etc.,  Kl.  Co.,  119 
U.  S.  388,  7  SCt  254.  30  L.  ed.  447. 
See  also  Johnson  v.  Chicago,  etc..  El. 
Co..  105  III.  462  [foil  The  Haxby.  96 
Fed.  170,  where  ft  was  held  that  in- 
juries caused  by  «  steamship  running 
Into  a  pier,  whereby  certain  property 
of  the  libelant  which  lay  upon  the 
pier,  tools  and  other  materials,  was 
thrown  Into  the  water  and  lost,  were 
not  a  maritime  tort]. 

as.  Ryley  v.  Phlladelpbla,  etc  R. 
Co.,  178  Fed.  889;  The  AlUon.  188  Fed. 
189;  Price  v.  The  Belle  of  the  Coast, 
64  Fed.  (2;  The  Mary  (Barrett  68  Fed. 
1009:  Bain  v.  Sandusky  Transp.  Co, 
60  Fed.  912;  The  H.  B.  Fickands.  48 
Fed.  239:  The  Mary  Stewart,  10  Fed. 
187,  6  Hughes  312:  The  Spsllon.  8 
F.  Cas.  No.  4,606.  6  Ben.  378:  BlUInn 
V.  Brelnls;  46  Mich.  66,  7  NW  721: 
Elwell  vrBender,  79  Hun  Ml,  18  NTS 
367. 

[a]  Wlien  a  bals  of  ootton  feU 
wlul*  being  nolstod  aboard  sUp  and 

Injured  a  stevedore's  employee,  who 
was  standing  on  the  wharf,  it  was 
held  that  the  injury  was  not  within 
the  Jurisdiction  of  admiralty.  The 
Mary  Stewart,  10  PeA  187,  6  Hughes 
312. 

[b]  TaU  from  wharf.<~(l)  Injuries 
received  by  falling  off  the  side  of  a 
wharf  after  dark  on  account  of  the 
negligent  removal  of  a  gangplank 
which  the  libelant  sxpsrtsd^  And 
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the  role  stated  above  the  tort  is  not  cognizable  by 
coorts  of  admiralty  where  the  injury  is  done  by  ves- 
sels on  the  water  to  the  land  itself,  or  to  stmctnreB 
thereon,  such  as  warehouses  and  storehouses,^  or 
to  other  property"  such  aa  bridges,**  piers,**  or 
wharves.'"  Nor  has  the  eourt  of  admiralty  jurisdic- 
tion in  any  case  where  the  injury  is  done  to  a  struo- 
ture  attached  to  and  pertaining  to  the  land,  such  as 
a  lo^ng  boom,'^  a  marine  railway,  or  a  derrick.** 
Beacons.  An  exception  to  the  general  rule  has 
been  established  by  the  United  States  supreme  court 


in  the  case  of  injury  to  a  beacon  attached  to  the 
bottom  of  a  channel.**  It  jras  at  first  thought  that 
the  intention  of  the  supreme  court  was  to  extend  the 
jurisdiction  of  the  admiralty  courts,*"  but  that  court 
itself  subsequently  decided  that  it  was  not  intended 
to  overrule  former  decisions  with  respect  to  juris- 
dietion." 

[$  123]  (3)  Injuries  Originating  on  Laud  and 
Oonsununated  on  Wat«.  Conversely,  where  the  con- 
summation of  the  injury  ^happens  upon  navigable 
water,  the  case  is  one  within  the  admiralty  junsdie- 


connectlnir  a  steamer  with  the  wharf 
were  held  not  to  bo  the  basis  of  a 
suit  for  a  maritime  tort,  on  the  ground 
that  the  Injury  was  suffered  on  land. 
The  Albion,  123  Fed.  189  [clt  The  H. 
S.  Plckands,  42  Fed.  289  (where,  how- 
ever, the  libelant  fell  on  the  wharf)]. 
(2)  '"Wharfs  and  structures  connected 
with  Ut«  solid  earth  are  not  maritime 
vessels,  and  Injuries  suffered  thereon 
do  not  constitute  maritime  torts 
cognisable  in  a  court  of  admiralty, 
«ven  though  the  cause  of  the  Injury 
may  have  originated  on  board  of  a 
vessel  moored  alongside  or  In  near 
proximity."  Per  Hanford,  J.,  In  The 
Albion,  12S  Fed.  189,  190. 

[cl  Tall  on  to  wbarfi^In  The 
Strabo,  98  Fed.  998,  39  CCA  876  [aff 
90  Fed.  110,  and  dlst  The  H.  S. 
Plckands,  42  Fed.  239]  It  was  held 
that,  where  a  longshoreman  fell  to 
the  wharf  from  a  ladder  carelessly 
left  unsecured  against  the  side  of  a 
vessel,  and  was  severely  injured,  the 
tort  was  a  maritime  one,  since  a  per- 
son of  sensitive  nervous  organization 
would  probably  receive  some  damage 
from  nervous  shock  while  being  pre- 
cipitated through  the  air,  and  before 
he  fell  upon  the  wharf. 

Cd]  A  pontoon  floatlar  vpott  th* 
water  of  »  navigable  streun,  between 
hlirh  and  low  water  mark,  although 
fastened  to  the  shore  by  a  cable.  Is 
not  land,  and  an  action  for  an  Injury 
to  a  person  thereon  by  a  moving 
vessel  Is  within  the  admiralty  Juris- 
diction. The  Mackinaw,  185  Fed. 
3S1. 

[e]  "A  sbot  flMd  from  a  ihto  that 
kliu  a  man  on  sbtm  does  a  violent 
wrong  on  the  land.  So  does  a  rocket 
sent  oft  from  a  ship,  if  it  sets  Are  to 
a  house.  Merely  to  start  the  bullet 
or  the  rocket  does  no  harm.  Tha 
harm  is  done  by  what  happens  after- 
wards at  a  different  place.  The  fore- 
going reasoning  may  perhaps  smack 
of  refinement ;  but  refinement  Is 
hardy  avoidable  when  a  case  like 
this  comes  up  for  consideration.  If 
I  must  choose  between  subtleties,  X 
prefer  to  choose  the  subtlety  that 
regards  a  course  of  events  as  an  in- 
divisible whole  when  it  cannot  be 
separated  in  twat,  rather  than  the 
subtlety  that  ssparates  the  events  in 
thought,  and  treats  them  as  if  they 
could  be  separated  in  reality.  But 
If  they  are  to  be  thus  treated,  and 
If  the  legal  Injury  was  not  done  uiwn 
the  pier,  then  I  see  no  stopping  place, 
either  in  the  air  or  In  the  water, 
until  the  land  Is  reached  at  the  bottom 
of  the  stream;  and,  as  already  stated. 
If  this  Is  the  decisive  locality,  the 
admiralty  Jurisdiction  does  not  at- 
tach." Per  McPherson,  J.,  In  The 
Haxby,  95  Fed.  170,  172. 

Se.  Johnson  v.  Chicago,  etc.,  Fl, 
COy  119  U.  8.  S88,  7  SCt  254,  80  L.  ed. 
44T  [aff  106  111.  462];  The  Plymouth, 
S  Wall.  (U.  S.)  20,  18  L.  ed.  125;  The 
Mary  Garrett,  63  Fed.  1009;  The  Pro- 
fessor Morse,  23  Fed.  803;  The  Arkan- 
sas, 17  Fed.  883,  6  McCrary  364;  The 
Mary  Stewart.  10  Fed.  137.  6  Hughes 
312. 

[a]    rirs  on  shors  from  stsamlioat. 

— Where  a  vessel  took  fire  at  a  wharf, 
from  the  negligence  of  the  offlcers, 
and  the  fire  spread  and  consumed 
certain  storehouses  on  the  wharf.  It 
was  held  not  to  be  a  case  of  admiralty 
inwseedlng,  because  the  injury  com- 
plained of  oconrred  on  the  laud  and 


not  on  the  water.  The  Plymouth,  S 
Wall.  or.  S.)  20,  33.  18  L.  ed.  125. 

ST.  £:z  p.  Phenlx  Ins.  Co.,  118  U. 
8.  610,  7  set  25,  80  L..  ed.  274. 

In  Cleveland,  etc.,  R  Co.  v.  Cleve- 
land Steamship  Co.,  208  U.  B.  816,  821, 
28  SCt  414,  52  L.  ed.  608,  13  AnnCas 
121S,  and  The  Troy,  208  U.  S.  821,  28 
SCt  416,  52  L..  ed.  612  Jfoll  The  Fly- 
mouth.  8  Wall.  20,  18  Ij.  ed.  125.  and 
dlst  The  Bla<^eath.  196  IT.  8. 
361.  25  SCt  46,  49  U  ed.  236],  It  was 
held  that  admiralty  did  not  have 
Jurisdiction  of  a  oiEdm  for  damages 
to  a  bridge,  shore  dock,  protection 
piling,  piers,  and  dock  foundation  In 
navigable  waters,  but  connected  with 
the  land.  The  court  said:  "They 
were  structures  connected  with  the 
shore  and  Immediately  concerned  com- 
merce upon  land.  None  of  these 
structures  Were  aids  to  navigation  In 
the  maritime  sense,  but  extensions  of 
the  shore  and  aids  to  commerce  on 
land  as  such."  Following  these  cases 
it  was  held  In  Phcenix  Constr.  Co.  v. 
The  Poughkeepsle,  212  .U.  S.  668.  29 
SCt  687,  6^  L.  ed.  661  [aff  162  Fed. 
404],  that  admiralty  had  no  Juris- 
diction of  a  libel  for  damages  caused 
by  steamers  to  certain  borings,  in 
connection  with  test  holes  In  the  Hud- 
son river,  which  were  being  made  for 
the  purpose  of  locating  an  aqueduct 
under  tne  river  with  a  view  to  con- 
veying water  accumulated  on  the 
west  aide  of  said  river  to  the  east 
side  thereof. 

[a]  Bnglaad. — Under  the  Admi- 
ralty Court  Act  1861  i  7,  giving  the 
admiralty  courts  Jurisdiction  of  cases 
of  damage  done  by  any  ship,  admi- 
ralty JurTsdictton  has  been  recognised 
of  a  cause  of  damage  against  a  ship 
for  injury  done  to  a  breakwater  (The 
Uhla,  L.  R.  2  A.  &  F.  29  note  1),  and 
damage  done  by  a  vessel  to  oyster 
beds  (The  Swift,  [1901]  P.  168). 

[b]  Oaaada, — Under  the  VIce-Ad- 
mfralty  Court  Act  (1863)  S  10,  giving 

Jurisdiction  over  "claims  for  damage 
lone  br  any  ship,"  the  vice-admiralty 
court  has  entertained  a  claim  (1)  for 
damafe'done  by  a  steamship  moored 
to  a  wharf  to  a  railway  passenger 
car  standing  upon  a  track  on  uie 
wharf  (The  Teddington,  Stockt.  Vice- 
Adm.  <N.  R)  46):  (2)  for  damage 
caused  to  a  wharf  by  a  vessel  (Boak 
V.  The  Ship  Baden,  8  Can.  Exch.  343; 
The  Chase,  2  Stuart  Vlce-Adm.  (I*.  C.) 
361,  Young  Adm.  (N.  B.)  113);  and 
(3)  for  damage  to  a  farm  by  flood- 
ing, caused  by  the  breaking  of  the 
head  gate  of  a  lock  on  the  Welland 
canal  by  a  propeller  whlleiiasslng 
through  (The  Walter  S.  Prost,  6 
CanLTOccNotes  471). 

28.  Martin  v.  West,  222  U.  S.  191, 
82  SCt  42,  66  L.  ed.  169:  The  John  C 
Sweeney,  56  Fed.  540:  Milwaukee  V. 
The  Curtis,  37  Fed.  706;  The  Nell 
Cochran,  14  F.  Q»x.  No  7,996,  Brown 
Adm.  162;  The  Savannah,  21  F.  Cas. 
No.  12,884:  Chicago  v., Schooner  Queen 
City,  i?  III.  A.  208;  West  v.  Martin, 
61  Wash.  85,  97  P  1102,  21  LRANS 
324  and  note. 

88.  The  Curtln,  162  Fed.  688;  The 
Hazby,  96  Fed.  170;  The  Haxby.  94 
Fed.  1016;  Homer  Ramsdell  Transp, 
Ca  V.  Compagnle  06n«ra1e  Transat- 
lantlque,  63  Fed.  846.  Compare  New 
Tork  V.  HIchland,  IS  F.  Cas.  No. 
10,196,  6  Ben.  289. 

[a]  '*A  plM»  mmam  '*a  PEojoetUw 
vpa/r*  wlHut,  or  otker  *f-*'*f  pSMSi" 


and  used  in  a  libel  without  some 
qualifying  adjective  It  is  to  be  con- 
sidered, for  the  purpose  of  Jurlnllc- 
tlon,  as  a  projection  of  the  land.  "It 
Is  conceivable,  of  course,  that  a  pier 
might  also  be  built  to  fioat  upon  the 
surface  of  the  water;  but  it  Is  then 
a  floating  pier,  and  needs  the  adjective 
before  uie  description  is  complete." 
The  Haxby,  94  Fsd.  1016.'' 

aOb  The  Plymouth,  <  WaU.  (tT.  8.) 
20,  tS,  18  U  ed.  126;  The  HaXby.  » 
Fed.  170;  The  Haxby,  94  Fed.  1016; 
Homer  Ramsdsli  Transp.  Co.  v.  Com- 
pagnle OteArale  Transatlantique,  63 
Fed.  846;  The  C.  Accame.  20  Fed  642. 

In  The  Ottawa,  18  F.  Cas.  No.  10,616, 
Brown  Adm.  856,  360,  the  following 
language  la  used:  "Upon  a  careful  con- 
sideration of  the  question,  and  of  the 
authorities  bearing  upon  It,  I  must 
hold  that  a  wharf  is  but  an  improve- 
ment or  extension  of  the  shore;  that 
it  Is  real  estate)  and  that  an  Injury 
done  to  It,  whether  through  negli- 
gence or  design,  no  matter  by  what 
agency,  Is  an  injury  done  wholly  on 
land  and  not  on  the  water,  and,  there- 
fore, does  not  constitute  a  marine 
tort."  This  case  was  distinguished 
7rom  that  of  the  Philadelphia  eta, 
R.  Co.  v.  Philadelphia,  etc.,  Steam 
Tow  Boat  Co.,  23  How.  (U.  S.)  209, 
16  Li.  ed.  438,  which  was  a  libel  In 
personam  by  the  towboat  company 
for  an  obstruction  to  navigation  on 
navigable  waters,  an  Injury  having  re- 
sulted therefrom  to  one  of  the  boats 
of  the  company.  The  obstruction  was 
no  part  of  h  bridge  or  wharf,  but  a 
pile  used  In  the  construction  of  a 
bridge,  whlclt  pile  had  been  abandoned 
after  Uie  completion  of  the  work. 

31.  John  Spry  Lumber  Co.  v.  The 
O.  H.  Green,  76  Mich.  820,  43  NW 
676:  The  City  of  Erie  T.  Canfleld.  27 
Mich.  479. 

as.  The  Professor  Morss,  28  Fed. 
803  (holding  that  the  rule  applied, 
although  the  ways  ran  down  below  the 
ebb  and  flow  of  the  tide). 

88.  The  Maud  Webster,  16  F.  Cas. 
No.  9,802.  8  Ben.  S47. 

84.  The  Blackheath.  195  U.  a  361. 
867.  26  SCt  46,  49  L.  ed.'  226  [rev  122 
Fed.  1121  (where  Mr.  j'usttce  Holmes 
said:  "It  IS  enough  to  say  that  we  now 
are  dealing  with  an  injury  to  a  gov- 
ernment aid  to  navigation  from  an- 
cient times  subject  to  the  admiralty,  a 
beacon  eme^ng  from  the  water.  In- 
jured by  the  motion  of  the  vessel,  by 
a  continuous  act  beginning  and  con- 
summated upon  navigable  water,  and 
giving  character  to  the  effects  upon  a 
point  which  Is  only  technically  land, 
through  a  connection  at  the  bottom 
of  the  sea.  In  such  a  case  Jurisdic- 
tion may  be  taken  without  transcend- 
ing the  limits  of  the  Constitution  or 
encountering  The  Plymouth,  3  WalL 
(U.  S.)  20,  18  L.  ed.  126,  or  any  other 
authority  binding  on  this  court.  As 
to  the  present  English  law,  see  The 
Uhla.  L.  R.  2  A.  ft  B.  29  note.  1  ERC 
210;  The  Swift,  [1901]  P.  168");  The 
Raithmoor,  186  Fed.  849:  The  Mar- 
garet Thomas,  188  Fed.  386. 

SB.  Bowers  Hydraulic  Dredging 
Ca  V.  Federal  Ccoitracting  Co.,  148 
Fed.  290  [aff  168  Fed.  870,  81  CCA 
52].  And  see  The  Mackinaw,  166  Fed. 
861. 

86.  The  Troy.  208  U.  S.  821,  28  SCt 
416,  52  li.  ed.  S12  [foil  The  Pough- 
ksepsie.  162  FM.  494  (att  212  U.  S. 
BS8.  ISBCt  687,  6S  L.  sd.  661)];  Clflvs- 
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tion,  and  it  is  immaterial  that  it  originated  on  land." 
And  the  rule  applies  vhiere  the  injury  is  done  by 
the  land  itself  or  j^roperty  attached  to  the  land ;  thus, 
admiralty  has  jurisdiction  over  an  injury  to  a  vessel 
on  navigable  water  caused  by  a  defective  pier  or 
wharf,"  or  by  a  bridge  or  draw." 
[f  124]    (4)  Oontinning  Torts.    Admiralty  has 

Grisdietion  of  a  continuing  tort  partly  committed  on 
nd  and  partly  on  navigable  water.**  When  the 
jurisdicUon  of  a  eourt  of  admiralty  has  at- 
tached, it  is  not  divested  by  means  of  further 
aeta  subsequently  done  on  land  in  continnaticMa 
of  tlw  maritime  act  and  ct^nizable  by  the  law 
tribnnals.*^ 

125]   c.  Nature  of  Injuries — (1)  In  OeneraL 

The  term  "tort"  when  used  in  reference  to  admi- 


land,  etc.,  R.  Co.  v.  Cleveland  Steam- 
ship Co.,  208  V.  8.  S16,  28  SCt  414.  SS 
li.  ed.  608,  11  AnnCas  1215. 

87.  Hermann  v.  Port  Blakely  Mill 
Co.,  S9  Fed.  646;  The  Normannla,  62 
Fed.  469;  Greenwood  v.  Westport,  60 
Fed.  660;  Oregon  City  TranBp.  Co.  v. 
Columbia  St.  Bridge  Co.,  53  Fed.  649; 
Hill  V.  Board  of  Chosen  Freeholders. 
45  Fed.  260;  Assante  v.  Charleston 
Bridre  Co.,  40  Fed.  765;  Boston  v. 
CroTrtey,  38  Fed.  202:  The  City  of 
Lincoln,  2  5  Fed.  835;  Leonard  v. 
Decker,  22  Fed.  741;  Northwestern 
Union  Packet  Co.  v.  Atlee,  18  F.  Cas. 
No.  10,341,  2  DHL  479  [rev  on  other 

f rounds  21  Wall.  889,  22  L.  ed.  819]; 
teele  v.  Thacher,  22  F.  Cas.  No. 
13,848,  1  Ware  85;  Barque  Yankee  v. 
GaUagher,  30  F.  Cas.  No.  18,124,  Mc- 
All.  487. 

[a]  Oanleas  loading  of  veSMlv— 

Aotnlralty  has  Jurisdiction  of  a  libel 
to  recover  damagres  for  personal  In- 

iuriea  to  a  laborer  working  In  the 
old  of  a  vessel,  whO|Was  struck  by 
lumber  sent  without  warning  through 
a  chute  by  one  working  on  the  pier. 
Hermann  v.  Port  Blakely  Mill  Co..  69 
Fed.  646. 

[b]  That  th*  libelant's  right  to 
redress  was  founded  on  a  oontraoL 

a  part  of  which  was  to  be  performed 
on  land,' was  held  not  to  affect  such 
jurisdiction.  The  Willamette  Valley, 
71  Fed.  712. 

38.  Ball  v.  Trenholm,  46  Fed.  588. 
[a]  Fiars. — Admiralty  has  Juris- 
diction of  an  action  for  Injuries  to 
a  vessel  by  collision  with  a  pier 
erected,  without  legal  authority, 
within  the  navigable  channel  of  a 
river.  Northwestern  Union  Packet 
Co.  V.  Atlee.  18  P.  Cas.  No.  10.841,  2 
Dili.  479  Irev  on  other  grounds  21 
Wall.  889,  22  L.  ed.  81»1. 
.  [b]  Dsfoottn  wftarf.— (1)  A  claim 
against  a  wharf  owner  for  injury  sus- 
tained by  a  vessel  or  cargo  by  reason 
of  an  aueged  defect  in  uie  wharf  Is 
within  the  iuriadlction  of  admiralty. 
Ball  V.  Trenholm,  45  Fed.  688;  The 
City  of  Lincoln,  25  Fed.  835;  Leonard 
V.  Decker.  22  Fed.  741.  (2)  So,  where 
a  steamBhlp  Is  given  the  quay  berth 
In  a  wharf  previously  occupied  by 
another,  and  tne  latter  is  moored  out- 
side, with  no  means  of  communica- 
tion with  the  wharf  other  than  across 
the  deck  of  the  inner  vessel,  negll- 

frence  In  permitting  the  deck  of  the 
nner  vessel  to  be  in  a  condftion  un- 
safe for  passing  over  It  to  the  out- 
side vessel  is  a  marine  tort  wtthin 
the  Jurisdiction  of  th«  admiralty 
courts.  Anderson  v.  The  B.  B.  Ward, 
Jr.,  88  Fed.  44. 

38.  The  Rock  Island  Bridge,  6 
Wall.  (U.  S.)  213.  18  L.  ed.  753. 

[a]  BrlOire^Damage  done  to  a 
vessel  on  navigable  water  by  a  bridge 
Improperly  constructed  may  be  re- 
covered by  libel  in  admiralty.  Ore- 
gon City  Transp.  Co.  T.  Columbia  St. 
Bridge  Co..  53  Fed.  549;  Boston  V. 
Crowley,  88  Fed.  202. 

[b]  Drawbrldffs. — An  Injury  to  a 
vessel  from  negligence  in  operating  a 
drawbridge  Is  a  maritime  tort,  and  a 
court  of  admiralty  wlU  entertain  an 


action  therefor.  O'Keefe  v.  Staples 
Coal  Ca.  201  Fed.  131;  Greenwood  v. 
Westport,  60  Fed.  660,  68  Fed.  824; 
HUl  V.  Board  of  Chosen  Freeholdera. 
45  Fed.  260;  Assante  v.  Charleston 
Bridge  Co.,  40  Fed.  766:  Etheridge  v. 
City  of  Philadelphia,  26  Fed.  43. 

[c]  TIM  action  mn«t  b*  la  p«r- 
sonam,  not  In  rem,  because  a  mari- 
time lien  can  only  exist  upon  movable 
things  engaged  in  navlgauon,  or  upon 
things  which  are  the  subject  of  com- 
merce on  the  high  seas  or  navigable 
waters.  The  Hock  Island  Bridge,  6 
WalL  {U.  S.)  213,  18  L.  ed.  753.  See 
also  Ball  v.  Trenholm,  45  Fed.  588. 

40.  Plummer  v.  Webb,  19  F.  Cas. 
No.  11,233,  4  Mason  380;  Steele  v. 
Thacher.  28  F.  Cas,  No.  13,848,  1  Ware 
85;  The  Yankee  v.  Gallagher,  80  F. 
Cas.  No.  18,124,  McAIL  467. 

[a]  Selxnre  In  nonsavigable  watar. 
— The  tortious  seizure  of  a  lighter  by 
the  master  of  a  scow,  although  in  a 
fish  pound  and  not  in  navigable 
waters,  the  lighter  being  taken  to  the 
scow,  which  was  then  lying  in  navi- 
gable waters,  was  held  to  be  cog- 
nizable in  admiralty,  the  act  being 
continuous.  The  Florence,  9  F.  Cas. 
No.  4,880,  2  Fllpp.  56. 

[b1  Th*  shipment  of  guano  guth- 
ered  on  an  Island  and  Its  subsequent 
transportation  to  New  York  was  held 
to  be  a  marine  tort,  the  gathering 
on  the  shore  and  loading  on  board 
the  vessel  being  a  single  and  con- 
tinuous transaction.  The  Dauntless, 
7  Fed.  866. 

41.  American  Ins.  Co.  v.  Johnson, 
1  F.  Cas.  No.  308,  Blatchf.'  &  H.  9 
(holding  that  where  property  has 
been  salved  and  sold  the  court  has 
Jurisdiction  of  an  action  founded 
upon  the  sale  where  It  Is  alleged  that 
the  salvor  was  In  a  position  to  have 
warned  the  vessel  beforehand  of  the 
secret  danger  which  necessitated  the 
salvage). 

43.  Leathers  v.  Blessing,  lOfi  U.  B. 
636,  26  L.  ed.  1192:  Holmes  v.  Oregon, 
etc.,  R.  Co..  6  Fed.  75,  6  Sawy.  262; 
The  Amiable  Nancy,  1  F.  Cas.  No.  331, 
1  Paine  111;  Chamberlain  v.  Chandler, 
5  F.  Caa  No.  2,575,  8  Mason  242; 
Mattlns  v.  Ballard,  16  F.  Cas.  No. 
9,175,  Bee  61;  Philadelphia,  etc..  Steam 
Tow-Boat  Co.  v.  Philadelphia,  etc., 
R.  Co.,  19  F.  Cas.  No.  11.085  [afE  23 
How.  209.  16  L.  ed.  4331;  Plummer  v. 
Webb,  19  F.  Cas.  No.  11,234.  1  Ware 
69;  Smith  v.  Wilson,  22  P.  Cas.  No. 
13.128,  31  HowPr  (N.  Y.)  272,  13 
pittsbLegJ  (Pa.)  538;  John  Spry 
Lumber  Co.  v.  The  C;  H.  Green,  76 
Mich.  320,  43  NW  676;  The  Ruckers, 

4  C.  Rob.  73. 
[a]    "A  marine  tort   .   >   .   Is  an 

unlawful  act,  injurious  to  another. 
Independent  of  contract,  happening  or 
being  committed  upon  the  sea  or  upon 
tide-water."  Philadelphia,  etc.,  Steam 
Tow-Boat  Co.  V.  Philadelphia,  etc., 
R.  Co.,  19  F.  Cas.  No.  11.085. 

43.  Gallagher  v.  The  Yankee,  9  F. 
Cas.  No.  6,196  [aff  30  F.  Cas.  No. 
18.124.  McAU.  467]. 

44.  TiUmore  v.  Moore,  4  Fed.  231, 

5  Hughes  217:  Plummer  v.  Webb,  19 
F.  Cas.  No.  11,283,  4  Mason  S80;  Steele 


ralty  jurisdiction  is  not  confined  to  wrongs  or  injuries 
committed  by  direct  force;  it  ineindes  wrongs  suf- 
fered in  eonsequenee  of  the  negligence  or  malfeasance 
of  others,  when  the  remedy  at  common  law  is  by  aa 
aetion  on  the  ease.^ 

Particular  injnriea  within  admiralty  jurladictlon. 
The  following  are  instances  of  maritime  torts  held  to 
be  within  the  adjniralty  jurisdiction:  Forcibly  and 
unlawfully  placing  an  American  eitixen  'on  a  vessel 
and  conveying  him  to  a  foreign  country;"  the  abduc- 
tion and  carrying  aver  seas  of  a  child  the  unlawful 
conveyance  of  a  debtor  out  of  a  country  without  a 
passport a  collusive  spoliation^at  sea ,  the  wrong- 
ful capture*'  or  wrongful  seizure  at  sea  of  a  vessel" 
or  cai^  delay,  expense,  etc.,  by  the  obstruction  of 
navigation j""  a  master's  refusal  to  give  a  bill  of 

V.  Thacher,  SI  F.  Cas.  No.  18,348,  1 

Ware  85. 

46.  Haliday  v.  Stott.  2  Hawaii  887. 

Sa]  Tbm  aot  of  txmmwbtg  a  teMor 
of  tlM  UakOoa  of  nwall  with- 
out a  passport  m  contravention  of  law 
was  held  to  be  a  marine  tort  done  to 
the  creditor,  of  which  the  admiralty 
court  had  Jurisdiction.  Haliday  ^. 
Stott,  2  Hawaii  387. 

48.  Church  v.  Seventeen  Hundred 
and  Twelve  Dollars,  5  F.  Cas.  No. 
2,713. 

47.  Dean  v.  Angus,  7  F.  Cas.  No. 
3.702,  Bee  369. 

48.  £hc  p.  Fassett,  142  U.  S.  479,  12 
SCt  296,  35  L.  ed.  1087;  The  Amiable 
Nancy,  8  Wheat.  (U.  S.)  546,  4  L.  ed. 
456;  Slocum  v.  Mayberry,  2  Wheat. 
(U.  S.)  1,  4  L.  ed.  169;  L'lnvinclble, 
1  Wheat  (U.  S.)  288.  4  L.  ed,  80; 
American  Ina  Co,  v,  Johnson.  1  F. 
Cas.  No.  303,  Blatchf.  4  H.  9;  The 
Martha  Anne,  16  F,  Cas.  No.  9,146. 
Olcott  18. 

[a]  ZUnatratloilB. — (1)  The  seizure 
of  a  vessel  without  a  warrant  is  a 
marine  tort  of  whlcn  admiralty  has 
Jurisdiction  in  a  cause  of  possession. 
The  Carolina,  66  Fed.  1013.  (2)  And 
an  admiralty  court  has  Jurisdiction  of 
a  suit  for  possession  of  a  vessel  al- 
leged to  have  been  wrongfully  seized 
for  nonpayment  of  taxes.  The  North 
Cape,  18  F.  Cas.  No.  10.316,  6  BIsa 
505.  (3)  Likewise  wheoe  the  master 
of  a  vessel,  without  authority,  took 
a  lighter  and  neglected  to  return  It, 
it  was  held  that  admiralty  had  Juris- 
diction in  rem  for  the  tort.  The 
Florence,  9  F.  Cas.  No.  4,880,  2  Flipp.  ■ 
56,  (4)  But  where  the  claimant  had 
negotiated  with  the  libelant  for  the 
purchase  of  certain  coal  barges,  and, 
being  Informed  of  the  location  and 
price  and  that  he  could  have  them  If 
suitable,  took  possession  at  once  with- 
out advising  the  libelant,  and  the 
latter  subsequently  sold  th«m  to  a 
third  party  and  seeks  by  action  to 
recover  possession  so  as  to  carry  out 
that  contract,  there  Is  no  such  fraudu- 
lent taking  by  the  claimant  as  will 
enable  the  libelant  to  maintain  an 
action  for  a  marine  tort,  and  the  ac- 
tion must  be  regarded  as  a  possessory 
action  only.  Wood  v.  Two  Barges, 
46  Fed.  204. 

[b]  May  oompel  restHntioB. — ^To 
all  suits  for  unlawful  seizures  at  sea, 
admiralty  may  compel  the  redelivery 
of  the  property.  The  Appollon,  9 
Wheat.  (U.  S.)  862,  6  L.  ed.  Ill  (dam- 
ages for  alleged  Illegal  seisure) ; 
Burke  v.  Trevltt,  4  F.  Cas.  No.  2.163. 
1  Mason  96  (libel  for  restitution  of 
goods  alleged  to  have  been  unlaw- 
fully seized). 

49.  The  Dauntless,  7  Fed.  366. 
[a]    OonTsrsloB  of  oarg^  on  shon. 

—Jurisdiction  In  rem  Is  not  ousted 
by  the  fact  that  the  cargo  has  been 
converted  on  shore.  Five  Hundred 
and  Twenty-eight  Pieces  Mahogany, 
9  F.  Cas.  No.  4.845.  2  Lowell  323. 

50.  Panama  R.  Co.  v.  Napier  Ship- 
ping Co.,  166  U.  S.  280.  17  SCt  672,  41 
L.  ed.  1004  (Injury  to  British  steamer 
by  hidden  obstruction  while  lying  at 
the  pier  of  a  United  States  corpora- 
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iing  to  a  shipper"  or  to  give  a  passenger  the 
commodation  to  which  he  iB  entitled;"^  negligence 

a  pilot  causing  damage  to  the  vessel  from  ice;'' 
gli^ent  injury  to  a  tow  by  a  tug;"  personal  injuries 
ceived  in  a  collision;"  injuries  to  property  by  colli- 
3n  personal  injuries  received  on  board  ship  by 
amen,  ^  passepgers,^  or  other  persons.""  But  such 
^tions  will  not  be  entertained  for  merely  nominal 
images  in  cases  not  involving  any  subject  matter 
iyond  the  claim  for  damages. 

A  maritjme  tort  may  grow  out  of  a  contract  cov- 
■ing  transportation  both  by  land  and  water." 


on  in  a  foreign  ]>ort);  Corrlsan 
ransp,  Co.  v.  Chicago  Sanitary  Dist., 
25  Fed.  611  [aff  187  Fed.  851.  70  CCA 
81]  (suit  by  tlie  owner  of  a  t>arge 
erainat  a  sanitary  diBtrlct  to  recover 
amaires  for  obBtructlne  navigation 
f  a  river  by  reason  or  the  current 
reated  by  a  canal  or  drainage  chan- 
,el  causing  delay,  expense,  and  dam- 

Jre) :  McCord  v.  The  Tiber,  15  F.  Cas. 
D.  8,71  B,  6  BiSB.  409  (vessel  obstruct- 
ng  a  scream  by  stretching  a  line 
Lcross  It). 

[al  lajUT  to  TMMHl  to  iMViav 
}/aam  faM  of  slm^PMladeiphla, 
)tc.,  R.  Co.  V.  Philadelphia,  etc..  8t«am 
row  Boat  Co.,  23  How.  (U.  S.)  209, 
16  L..  ed.  48S.  See  also  Atlee  v.  North- 
vestern  Union  Packet  Co.,  21  WalL 
(U.  S.)  389.  22  L.  ed.  619;  Bvans  v. 
Western  Timber,  etc..  Co.,  201  Fed. 
161. 

[bl  Zajuy  to  veMwl  by  gioviidlng' 
In  respondent's  dooL — The  John  A. 
Berkman,  6  Fed.  635;  Sawyer  v.  Oak- 
man,  21  F.  Caa.  No.  12,402,  7  Blatchf. 
290.     See  Wharves  [40  Cyc  9141. 

51.  The  Ferrerl,  9  Fed.  468  [aft  The 
Markee,  14  Fed.  112]. 

sa.  The  Willamette  Valley,  71  Fed. 
712.  ' 

63.  Slderacudl  v.  Mapes,  S  Fed. 
878.  ' 

54.  The  New  Fhlladelphfa,  1  Black 
(U.  S.)  62,  17  L.  ed.  84;  The  Florence, 
88  Fed.  302:  The  Warrior.  64  Fed.  534. 
4  CCA  498;  Fettle  V.  Boston  Tow-Boat 
Co..  49  Fed.  464,  1  CCA  314;  The 
Minnie,  20  Fed.  643;  The  Franconia, 
16  Fed.  149.  21  Blatchf.  263;  The 
Brooklyn.  4  V.  Cas.  No.  1,988,  3  Ben. 
547. 

55.  New  York,  etc..  Steamboat  Co. 
V.  Johnson.  195  Fed.  740,  115  CCA  640, 
42  LRANS  640  [afT  189  Fed.  980]: 
The  Klrkland,  8  F.  Can.  No.  4.181,  8 
Hughes  641;  Mendell  v.  The  Martin 
White,  17  F.  Cas.  No.  9,419;  The  Beta. 
L.  R.  2  P.  C.  447. 

fa]  A  liQBband,  wlioM  wife  has 
raSered  an  lajozr  through  a  maritime 
tort,  may  malnM.lh  a  suit  In  admi- 
ralty to  recover  the  damages  sus- 
tained by  him  by  reason  of  such 
Injury.  New  Tork,  etc.,  Steamboat 
Co.  V.  Johnson,  195  Fed.  740,  115  CCA 
42  LRANS  640  and  note  [aff  189 
Fed.  980], 

56.  Erie  R.  Co.  v.  Erie,  etc.,  Transp. 
Co..  204  U.  S.  220.  27  SCt  246.  61  L.  ed. 
450  [rev  142  Fed.  9.  78  CCA  1961; 
Workman  v.  New  Tork,  179  U.  S.  662, 
21  SCt  212,  46  U  ed.  314  [rev  67  Fed. 
347,  14  CCA  680];  The  Propeller  Com- 
merce. 1  Black  (U.  S.)  574,  17  L.  ed. 
107;  The  Lotty,  15  F.  Cas.  No.  8,542, 
Olcott  329  (vessels  In  cqlllalon  be- 
tween wharves  or  piers) :  "rtie  Volun- 
teer, 28  F.  Cas.  No.  16,990,  Brown 
Adm.  169. 

[a]  OontvfbvtlMt  for  daxoaffea. — 
Admiralty  has  jurisdiction  of  a  suit 
for  contribution  for  damnirea  paid  to 
third  parties  as  the  rcs-uli  of  a  col- 
Hfiton  for  which  hoth  vessels  were 
Tound  tfj  bf  in  fault.  ICrie  R  Co.  v>- 
Erie,  t'tc.  Tninsp.  Co..         Tt J' 

107  F(-].  5S9.  47  CCA  1  If,.  ^ 

lb]  Injnry  to  .a  niorta-ao-flfl'* 
term  by  coUlilon  is  m^^.f^'e 
which  entltl--  tho  KioriKi^"'"'to 
llet    The  Grand  liepubli  ' 

The  F.psUon,   8  » 
6  lien.    3S1;  Wy; 


net. 


Steamship  Duart  Castle.  6  Can.  Ezch. 
387 

[a]  Xs^oelon  of  botter.  Grtaisley 
V.  Hanklns,  46  Fed,  400. 

[b]  iregUgenoe  In  oaxe  of  seunon. 

— Misconduct  or  neglect  by  the  olficers 
In  the  treatment  of  a  seaman  after 
he  is  wounded  in  the  service  of  the 
ship  becomes  a  different  and  addi- 
tional cause  of  action  against  the 
ship.  The  Troop,  128  Fed.  856,  63 
CCA  684  lafT  118  Fed.  659];  Brown  v. 
Overton,  4  F.  Cas.  No.  2,024,  1  Sprague 
462;  Moseley  v.  Scott,  3  Oh.  Dec  (Re- 
print) 449,  6  AmLRegNS  699. 

58.  Flder  Dempster  Shipping  Co. 
V.  Pouppirt,  126  Fed,  732,  60  CCA 
600  [aft  122  Fed.  ftSSI;  The  Ham- 
monla,  11  F.  Cas.  No.  6,006,  10  Ben. 
512. 

[a]    Personal  Injnrlee  to  paieenger 

on  Klvmr  eteamboat^Whltaker  v.  ri^e 
Fred  I^rents,  29  F.  Cas.  No.  17.S27. 

,[b]  Aseanlte  Iqr  maateri^— Cham- 
berlain v.  Chandler,  6  F.  Caa.  No. 
2,675,  8  Mason  242;  Polydore  v.  Prince, 
19  P.  Cas.  No.  11,251^  1  Ware  41X; 
Thomas  v.  Lane,  28  F.  Cas.  No. 
13,902,  2  Sumn.  1;  The  Ruckers,  4  C. 
Rob.  78;  The  Toronto.  1  Stuart  Vlce- 
Adm_j.  (L.  C.)  181. 

[c]  Shaving  stowawM*!  head. — It 
Is  a  maritime  trespass  for  the  mas- 
ter to  shave  the  head  of  a  stowaway 
on  board  his  vessel,  for  the  mere  pur- 
pose of  putting  a  mark  upon  Elm. 
Turbett  v.  Dunlevy,  24  F.  Cas.  No. 
14,241. 

68.  Crawford  v.  The  Wells  City, 
38  Fed.  47;  Anderson  v.  The  R  B. 
Ward,  Jr.,  38  Fed.  44;  The  Kate  Cann, 
2  Fed.  241  [aft  8  Fed.  719]. 

[a]  An  Injnry  to  a  onatcmbonse 
weigltev  keeping  tally  of  the  dis- 
charge of  a  cargo,  caused  by  the  neg- 
ligent hoisting  of  a  barrel  by  order 
of  the  mate,  happening  on  board  the 
vessel,  is  a  maritime  tort  cognizable 
In  admiralty.  The  Callsta  Hawes,  14 
Fed.  498. 

[b]  A  workman  who  Is  engaged  In 
the  repair  of  a  vessel  and  is  injured 
by  it  when  It  Is  put  In  motion  has 
been  held  to  have  a  right  to  proceed 
in  rem  against  the  vessel,  whether  he 
was  regarded  as  a  passenger,  or  as 
a  workman  repairing  the  vessel  In 
the  river.  Todd  v.  The  Tulchen,  14 
Phila.  (Pa.)  550. 

[c]  mnxles  to  woAmaa  uloal- 
Ing  vessel. — Paauhau  Sugar  Planta- 
tion Co.  V.  Palapala,  127  Fed.  920,  62 
CCA  562. 

[d]  Tafuxf  to  stevedore  UmOIxw 
▼essel. — The  Anaces,  98  Fed.  240,  84 
CCA  568. 

60,  Bamett  v.  Luther,  2  F.  Cas. 
No.  1,025.  1  Curt.  434.  See  also  In 
re  California  Nav..  etc.,  Co.,  110  Fed. 
670. 

61.  The  San  Rafael,  134  Fed.  749 
[rev  on  other  grounds  141  Fed.  270, 
72  CCA  8881:  The  Willamette  Val- 
ley, 71  Fed.  712. 

SB.    The  Albert  Dumols,  177  XT.  S. 
2«0,  20  SCt  69S,  44  L.  ed.  761;  The 
-to  U.  S.  201,  9  SCt  461,  82 
The  Harrlfiburg.  119  U.  S. 
HO,  30  L.  ed.  358.  To 
Tie  Nora.  181  Fed.  845; 
T^jy,  175  Fed.  590;  The 
■d.  633;  The  Lotta,  150 
iVns  V.  Quebec  Steam- 
1  691 ;  In  re  La  Bour- 
261   [rev-  on  other 
I.  433,  71  CCA  489]; 


126]  (2)  Death  by  Wrongful  Act^(a)  In 
Absence  of  Legislation.  The  supreme  court  of  the 
United  States,  after  a  review  of  the  numerous  con- 
flicting decisions  in  the  lower  courts,  has  held  that 
in  the  absence  of  federal  or  state  legislation  giving 
a  right  of  action  therefor,  a  suit  in  admiralty  cannot 
be  maintained  to  recover  damages  for  death  caused 
by  wrongful  act  or  negligence  on  the  high  seas  or 
navigable  waters,  in  accordance  with  the  principle 
now  well  established,  that  by  the  common  law  no 
civil  action  lies  for  an  injury  which  results  in  death." 
In  England  it  is  held  that  courts  of  admiralty 

stem  v.  La  Compagnle  OiAierale 
Transatlantlque,  110  Fed.  996;  The 
Mariska,,  107  Fed.  989,  47  CCA  116; 
The  Onofco,  107  Fed.  984,  47  CCA  111; 
Mlddleton  v.  La  Compagnie  Oenerale 
Transatlantlque,  100  Fed.  866,  41  CCA 
98;  Kundell  v.  La  Compagnle  Gener- 
ale  Transatlantlque.  94  Fed.  866  [alf 
100  Fed.  6BB,  40  CCA  625,  49  LRA  921: 
The  Glendale  v.  Evich,  81  Fed.  633,  86 
CCA  500;  Bigelow  v.  Nickerson,  70 
Fed.  113,  17  CCA  1.  30  LRA  886;  The 
Wydale,  37  Fed.  716;  Armstrong  V. 
Beadle,  1  F.  Cas.  No.  641,  8  Reporter 
86,  6  Sawy.  .484;  Williams  v.  Alaska 
Commercial  Co.,  2  Alaska  4S. 

[a]  BazUer  deeislons  to  tt*  om^ 
traxjr^In  The  Bea  Oull,  21  F.  Cas. 
No.  18,678,  Chase  145,  148.  Chase, 
C.  J.,  although  recognising  that  at 
common  law  no  redress  can  be  had 
by  the  surviving  representatives  for 
Injuries  occasioned  by  the  death  of 
one  through  the  wrong  of  another. 
It  was  held  that  such  recovery  could 
be  had  In  admiralty.  He  said:  "It 
better  becomes  the  humane  and  lib- 
eral character  of  proceedings  in  ad- 
miralty to  give  than  to  withhold  the 
remedy,  when  not  regulred  to  with- 
hold it  by  established  and  inflexible 
rules."  In  The  Highland  Light,  12  F. 
Cas.  No.  6.477,  Chase  150,  reference 
was  made  to  a  Maryland  statute  con- 
ferring this  right  of  action.  In  Holly- 
day  V.  The  Steamer  David  Beeves, 
12  F.  Cas.  No.  6,625,  6  Hughes  89, 
Norrls,  J.,  followed  these  cases  In 
the  same  circuit,  although  he  recog- 
nized that  the  doctrine  was  contrary 
to  common  lew  and  the  admiralty  de- 
cisions In  England.  See  also  The 
Columbia,  27  Fed.  704;  The  E.  B. 
Ward,  Jr.,  23  Fed.  906;  The  Manhas- 
set,  18  Fed.  918:  The  Garland,  6  Fed. 
924;  The  Steamboat  Charles  Morgan, 


5  P.  Cas-  No.  2,618,  2  Flipp.  274;  Cut- 
ting V.  Seabury,  6  F.  Cas.  No.  3.521,  1 
Sprague  622;  Plummer  v.  Webb.  19 
F.  Cas.  No.  11,234,  1  Ware  69;  The 
Towanda.  24  P.  Cas.  No.  14,109,  13 
Phila.  (Pa.)  464.  In  The  Harrlsburg. 
119  U.  S.  199,  218,  7  SCt  140,  30  £. 
ed.  358  [quot  In  part  The  Aurora,  163 
Fed.  633,  634],  these  cases  were  care- 
fully considered  and  overruled, 
Walte,  C.  J.,  after  an  elaborate  review 
of  the  early  decisions  and  the  laws 
of  other  countries,  delivering  tho 
opinion  of  the  court  as  stated  in  the 
text.  He  said:  "The  argument  every- 
where in  support  of  such  suits  in 
admiralty  has  been,  not  that  the 
maritime  law,  as  actually  adminis- 
tered in  common-law  countries.  Is 
different  from  the  common  law  in  this 

{'articular,  but  that  the  common  law 
B  not  founded  on  good  reason,  and  ts 
contrary  to  ^natural  equity  and  the 
generfkl  principles  of  law.'  Since, 
however.  It  is  now  established  that 
In  the  courts  of  the  United  States 
no  action  at  law  can  be  maintained 
for  such  a  wrong  In  the  absence  of  a 
statute  giving  the  right,  and  it  has 
not  been  shown  that  the  maritime 
law,  as  accepted  and  received  by 
maritime  nations  generally,  has  es- 
tablished a  different  rule  for  the 
government  of  the  courts  of  admi- 
ralty from  those  which  govern  courts 
of  law  In  matters  of  this  kind,  we 
are  forced  to  the  conclusion  that  no 
such  action  will  He  In  the  courts  of 
the  United  States  under  the  genera' 
maritime  law.   The  '''^l^^^^f^ 
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have  juriBcliction  of  saeh  cases  in  personam,"  bat 
not  in  rem.** 

In  Oanada,  while  the  point  does  not  appear  to 
have  been  directly  decided,  the  English  rule  will 
doubtless  be  followed.*" 

'  [i  127]    (b>  Action  OireE  by  State  Statates. 

W^here,  by  a  state  statnte,  a  right  of  action  is  con- 
ferred upon  the  personal  representatives  of  a  de- 
ceased person  to  recover  damages  for  his  death  when 


caused  by  the  wrongful  act,  neglect,  or  default  of 
another,  if  the  tort  has  occurred  on  any  navigable 
waters,  the  courts  of  admiralty  have  jurisdiction; 
this  is  no  departure  from  the  general  rule  t^at  state 
laws  can  neither  extend  nor  restrict  the  jurisdiction 
of  the  admiralty  courts,  for  such  a  statute  merely 
creates  a  rightj  which  is  separate  from  the  remedy 
to  be  enforced  in  the  proper  tribunal.*" 
NacesBlty  for  Btatate  to  create  lien.  In  order  for 


In  this  particular  under  the  mari- 
time law  of  this  country  are  not 
different  from  those  under  the  com- 
mon law.  and  as  It  is  the  duty  of 
courts  to  declare  the  law,  not  to 
make  it,  we  cannot  change  this  rule." 
In  The  Alaska,  130  U.  S.  201,  208,  9 
8Ct  461,  82  L..  ed.  923,  a  distinction 
was  sousrht  to  be  drawn  between  that 
case  and  that  of  The  HarriBburr,  110 
U.  8.  199,  7  set  140,  30  L.  ed.  3b8,  on 
the  ground  that  In  the  one  case  the 
vessel  was  owned  In  Pennsylvania, 
while  In  the  oUier  the  vessel  was  a 
British  one.  Blatchford,  J.,  said:  "In 
the  case  of  The  Harrisburg,  the  alleged 
negligence  which  resulted  in  the  death 
occurred  In  a  sound  of  the  sea,  em- 
braced between  the  coast  of  Massa- 
ohuBetts  and  the  Islands  of  Martha's 
Vineyard  and  Nantucket,  parts  of  the 
State  of  Massachusetts.  The  ques- 
tion involved  and  decided  In  that  case 
was,  whether  the  admiralty  courts 
of  tn«  United  States  could  take  cog- 
nisance of  a  suit  to  recover  damages 
for  the  death  of  a  human  being  on 
the  high  seas  or  on  waters  navigable 
from  tiub  sea,  Caused  by  negligence. 
In  the  absence  of  an  act  of  Congress 
or  a  statute  of  a  State  giving  a  rixht 
of  action  therefor.  That  question 
was  answered  by  this  court  In  the 
negative,  and  the  decision  entirely 
Aovera  the  present  case."  . 

[b]  A^OB  'h»gva  befOT*  dMth; 
rairlTBl^Where  the  right  to  sue  for 
personal  Injury  has  been  taken  ad- 
vantage of  by  the  injured  man  be- 
fore his  death,  no  statute  is  needed 
to  permit  the  substitution  of  his  ad- 
ministrator as  libelant  and  the  car- 
rying on  of  the  suit  to  the  end,  where 
there  is  an  act  providing  that  such 
an  action  shall  not  abate  by  reason 
of  the  death  of  plaintifC.  The  City 
of  Belfast,  136  B^d.  208.  ■ 

03.  The  Corsair.  146  U.  S.  885.  12 
set  949,  86  L.  ed.  727;  Ex  p.  Gordon, 
104  U.  8.  515,  26  L.  ed.  81+;  The  Or- 
well, 13  P.  D.  80;  The  Gertrude,  12 
P.  D.  204;  The  Bemlna.  12  P.  D.  58 
[rev  11  P.  D.  31,  and  afC  18  App. 

e*.^^The  Corsair.  146  U.  S.  836.  12 
set  949,  36  Li.  ed.  727;  The  Beta,  L.  R. 
2  P.  C.  447;  Smith  v.  Brown,  L.  R.  8 
Q.  B.  729;  The  Explorer,  L.  R.  3  A. 
&  E.  289;  The  Guldfaxe,  L.  R.  2  A. 
&  E.  325;  The  Sylph,  L..  R.  2  A.  &  K 
24 :  The  Vera  Crus,  9  P.  D.  88  [rev  on 
other  grounds  9  P.  D.  98  (att  10  App. 
Cas.  59,  and  overr  The  Franconla,  2 
P.  D.  163)1. 

00.  Robinaon  v.  Detroit,  etc.,  Steam 
Nav.  Co.,  73  Fed.  883,  20  CCA  86; 
Monaghan  v.  Hdi-n,  7  Can.  S.  C.  409. 

06.  DesUona  v.  La  Compagnie  G6n- 
erale  Transatlantlque,  210  TT.  S.  95.  28 
set  664,  52  L.  ed.  973  [aff  139  Fed. 
433,  71  CCA  489  (rev  11?  Fed.  261)1; 
The  Hamilton.  207  U.  S.  398,  28  SCt 
i83.  52  U  ed.  264;  The  Harrisburg, 
119  U.  8.  199.  7  set  140,  30  L.  ed.  358; 
Ex  p.  Detroit  River  Ferry  Co.,  104  U, 
S.  519,  26  L.  ed.  815;  Ex  p.  Gordon, 
104  U.  S.  515,  26  L.  ed.  814:  American 
Steamboat  Co.  v.  Chace,  16  Wall.  (U. 
8.)  622,  21  L..  ed.  369:  Chicago,  etc.,  R. 
Co.  v.  Whitton,  13  Wall.  (U.  S.)  270. 
20  L.  ed.  571 :  Monongahela  River 
Consol.  Coal,  etc.,  Co.  v.  Schlnnerer, 
196  Fed.  375,  117  CCA  193;  Aurora 
Shipping  Co.  V.  Boyce,  191  Fed.  960. 
112  CCA  372;  Maryland  v.  Hamburg- 
American  Steam  Packet  Co.,  190  Fed. 
240  [aff  198  Fed.  1019,  118  CCA  4081; 
Gretschmann  v.  Fix,  189  Fed.  716; 
TraufTler  v.  Detroit,  etc.,  Nav.  Co.,  181 
Fed.  266;  The  Aurora,  163  Fed.  633; 
FlAer  V.  Boutelle  Transp.,  etc.,  Co., 


162  Fed.  994;  In  re  Clyde  Steamship 
Co..  134  Fed.  96:  The  Northern  Queen. 
117  Fed.  906;  The  Schooner  Robert 
Lewers  Co.  v.  Kekauoha,  114  Fed. 
&i3.  53  CCA  488;  Stern  v.  La  Compag- 
nie Ctiiirale  Transatlantlque,  110 
Fell.  i>^S:  Mlddleton  v.  La  Compagnie 
G.'n«rale  Transatlantlque,  100  Fed. 
866.  41  C  OA  98:  The  Jane  Gray,  96  Fed. 
6S3;  Laidlaw  v.  Oregon  R.,  etc.,COy  81 
Fc-d.  sTfi,  26  eCA  666  [rev  78  Fed. 
846];  Tlio  Glendale  v.  Evioh,  81  Fed. 
9Z1.  26  CCA  500;  Robinson  v.  Detroit, 
etc..  Steam  Nav.  Co.,  73  Fed.  883,  20 
CCA  86;  Humboldt  Lumber  Mfrs. 
Assoc.  v.  Christopherson,  78  Fed.  239, 
19  CCA  481,  46  LRA  264,  and  note 
[aff  60  Fed.  428];  The  Willamette,  70 
Fed.  874,  18  CCA  366,  31  LRA  715; 
The  Transfer  No.  4,  61  Fed.  864.  9 
CCA  621;  The  Premier,  59  Fed.  797; 
The  City  of  Norwalk,  65  Fed.  98; 
Orlmaley  v.  Hanklaa,  46  Fed.  400;  The 
Oregon,  45  Fed.  62  [rev  on  other 
grounds  158  U.  8.  186,  16  SCt  804,  39 
L.  ed.  9433;  Oleaon  v.  The  Ida  Camp- 
bell, 34  Fed.  432-  The  Cephalonia,  29 
Fed.  332  faff  32  Fed.  112];  The  Hud- 
son, 8  Fed.  167;  The  Cldtsop  Chief.  8 
Fed.  163,  7  Sawy.  274;  The  Garland, 

5  Fed.  924;  In  re  Long  Island  North 
Shore  Pass.,  etc.,  Transp.  Co.,  5  Fed. 
B99;  Holmes  v.  OrcKon,  etc.,  R.  Co., 

6  Fed.  76,  6  Sawy.  262;  The  Highland 
Light,  12  F.  Cas.  No.  6,477,  Chase 
160:  Dougan  v.  Champlaln  Transp. 
Co-  B6  N.  T.  1;  The  Steamship  Tona- 
wanda,  IS  Phlla.  <Pa.l  464;  Chase  v. 
American  Steamboat  Co.,  9  R.  I.  419, 
11  AmR  274.       ^  „  „ 

In  Holmes  v.  Oregon.  ' etc,  R.  Co., 
6  Fed.  75,  83,  «  Sawy.  262,  after  re- 
viewing several  of  the  above  cases, 
Deady,  J.,  said:  "The  question  of 
whether  the  state  or  national  tribu- 
nals have  Jurisdiction  does  not  depend 
upon  the  state  or  national  origin  of 
the  right  or  title  In  question.  If  the 
plalntrtrs  citizenship  is  different  from 
that  of  the  defendant  he  has  a  right 
to  sue  In  the  circuit  court  of  the 
United  States,  whether  the  right  he 
asserts  is  of  state  or  national  origin. 
For  the  same  reason,  if  a  right  is  of 
admiralty  Jurisdiction,  It  Is  cogni- 
sable In  the  district  courts  without 
reference  to  the  residence  of  the  par- 
ties or  the  origin  of  the  right.  The 
maxim  that  the  state  cannot  enlarge 
the  Jurisdiction  or  control  the  proc- 
ess of  the  national  courts  Is  admit- 
ted. But,  certainly,  it  may  Increase 
the  cases  In  such  courts  by  enlarging 
the  class  of  persons  or  thlnKs  Included 
In  their  Jurisdiction."  In  In  re  Long 
Island  North  Shore  Pass.,  etc., 
Transp.  Co.,  5  Fed.  599,  608,  an  ac- 
tion for  injury  resulting  in  death 
which  happened  within  the  limits  of 
New  York  state,  Choate,  J.,  after  re- 
ferring to  cases  holding  that  a  suit 
for  damages  in  such  cases  survives, 
said:  "But,  however  It  may  be  in 
respect  to  the  original  Jurisdiction  of 
admiralty  courts,  I  see  no  valid  rea- 
son why  the  right  of  a  person  to 
whom,  under  the  municipal  law  gov- 
erning the  place  of  the  transaction 
and  the  parties  to  It,  the  title  to  the 
chose  In  action  survives,  or  a  new 
right  to  sue  Is  given  for  damages  re- 
sulting from  a  tort,  the  admiralty 
courts.  In  the  exercise  of  their  Juris- 
diction In  personam  over  marine  torts, 
should  not  recognize  and  enforce  the 
right  so  given." 

[a]  veed  not  oootur  wlUkln  bou- 
darlas  of  state. — (1)  The  earlier  casee 
were  confined  to  those  where  the 
accident  happened  within  the  legis- 
lative Jurisdiction  of  some  state  whose 


laws  permitted,  such  recovery.  Mld- 
dleton V.  La  Compagnie  Generals 
Transatlantlque,  100  Fed.  866,  41  CCA 
98;  Rundell  v.  La  Canopagnle  Generals 
Transatlantlque,  100  Fed.  656,  40  CCA 
625,  49  LRA  92;  The  Transfer  No.  4, 
61  Fed.  364,  9  CCA  521;  Armstrong  v. 
Beadle,  1  F.  Caa  No.  641,  8  Reporter 
36.  6  Sawy.  484.  (2)  But  it  has  now 
been  held  that  a  state  statute  or  the 
law  of  a  foreign  country  authorizing 
a  recovery  of  damages  for  death  by 
wrongful  act  operates  aa  efficiently 
upon  a  vessel  of  the  state  when  the 
vessel  Is  beyond  its  boundaries  as  it 
does  when  it  is  physically  within  the 
state,  the  vessel  being  deemed  a  part 
of  the  territory  of  the  state  to  which 
It  belongs.  The  Hamilton,  207  U.  S. 
398,  28  set  183,  62  L.  ed.  264  (apply- 
ing the  rule  to  the  case  of  a  citizen 
of  a  state  wrongfully  killed  on  the 
high  seas  while  on  a  vessel  belong- 
ing to  such  state,  by  the  negligence 
of  another  vessel  also  belonging  to 
such  state);  La  Bourgogne,  139  Fed. 
433,  71  CCA  489  [aff  210  U.  6.  96.  88 
set  664,  S2  L.  ed.  973];  International 
Nav.  Co.  V.  Llndstrom,  123  Fed.  475, 
60  CCA  649.  See  also  The  E.  B. 
Ward,  Jr.,  17  Fed.  456.  (3)  "The  ter- 
ritorial sovereignty  of  a  state  ex- 
tends to  a  vessel  of  the  state  when  It 
Is  upon  the  high  seas,  the  vessel  be- 
ing deemed  a  part  of  the  territory  of 
the  state  to  which  It  belongs:  and  it' 
follows  that  a  state  statute  whl<A  cre- 
ates a  liability  or  authorliea  a  re- 
covery for  the  consequences  of  a  tor- 
tious act  Operates  as  efficiently  upon 
a  vessel  of  the  state  when  the  vessel 
is  beyond  its  boundaries  as  It  does 
when  it  la  physically  within  the 
state."  Per  Wallace,  J.,  In  Interna- 
tional Nav.  Co.  V.  lilndBtrom,  123  Fed. 
475,  476,  80  CC&  649  [quotiA  Bour- 

fogne,  189  Fed.  488,  71  CCA  489  (aff 
10  U.  S.  96,  28  SCt  664,  62  L.  ed.  973); 
In  re  Clyde  Steamship  Co.,  134  Fed. 
96]. 

b]   VlM  IrazAaa  la  vpon  tta  llbd- 

to  prove  that  the  vessel  on  which 
the  death  occurred  belonged  to  the 
state  the  statute  of  which  Is  sought 
to  be  appl  led.  Fisher  v.  Boutelle 
Transp.,  etc.,  Co^  162  Fed.  994. 

-  -  In  proceediiig*  to  limit  UaUllty 
the  claim  may  be  maintained 
Saginaw,  139  Fed.  906;  La  Bour- 
gogne, 139  Fed.  483,  71  CCA  489  [aff 
210  U.  S.  95,  28  set  664.  52  L.  ed. 
9731;  The  Northern  Queen,  117  Fed. 
906),  <2)  even  In  the  absence  of  a 
statute  creating  a  lien  (La  Bour- 
gogne, 210  U.  S.  95,  28  set  664.  62  L. 
ed.  973;  The  Ilamllton,  207  U.  S.  398, 
28  SCt  133,  52  L.  ed.  264). 

[dl  That  the  statate  provides  for 
m  trial  by  Jnry  does  not  render  the 
cause  of  action  unenforceable  in  ad- 
miralty, since  the  right  of  trial  by 
Jury  is  not  Indispensable  to  the  en- 
forcement of  the  right  conferred. 
Maryland  v.  Ham  our g- American 
Steam  Packet  Co.,  190  Fed.  240  [aff 
193  Fed.  1019,  118  CCA  408];  Mary- 
land V.  Miller,  180  Fed.  796. 

[e]  In  Bngland  It  was  the  purpose 
of  what  Is  known  as  "Lord  Camp- 
bell's Act"  to  provide  relief  against 
this  condition.  That  act  gives  a 
civil  remedy  to  the  personal  repre- 
sentatives of  one  wiiose  death  Is 
caused  by  the  wrongful  act  or  omis- 
sion of  another,  for  the  beneflt  of  the 
widow,  husband,  parent,  or  child  ot 
such  person.  The  act  is  commonlr 
held  not  to  be  a  survival  statute,  hot 
the  erantlng  of  a  new  right  of  action 
wholly  unknown  In  prevfous  law.  In 
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a  libel  in  rem  to  be  snstamed  in  admiralty  under  a 
state  statute  giving  a  right  of  action  the  statute  must 
expressly  create  a  Ueoi  therefor but  if  np  lien  is 
created,  a  suit  in  personam  may  be  bronght.**  Where 
the  state  statute  creates  a  lien,  it  may  be  enforced  in 
admiralty  by  a  proceeding  in  rem.^  The  statute  must 
be  applied  in  admiralty  just  as  if  the  suit  had  been 
brought  in  the  state  courts,^"  and  any  defenses  which 
are  open  to  defendant  under  the  jurisprudence  of  the 
state,  if  snecessfully  maintained,  will  bar  recovery 
under  the  libel/^ 

Effect  of  state  statute  of  limitation.  If  the  statute 
requires  that  an  action  be  commenced  within  a  cer- 
tain time  after  the  death,  such  a  requirement  operates 
as  a  limitation  of  the  liability  itself  as  created  and 


ia  a  condition  attached  to  the  right  to  sue  at  all." 

[4  128]  F.  Objecttona  to  Jurisdlctlen.  Proper 
pleading  requires  that  an  objection  to  the  jurisdic- 
tion of  a  court  of  admiralty  over  a  cause  should  be 
made  by  plea,  or,  where  the  want  of  jurisdiction  is 
palpable,  by  demurrer/'  The  court  will  ordinarily 
refuse  to  decide  a  question  of  personal  jurisdiction 
on  mere  motion.**  The  question  of  jurisdiction  of  the 
subject  matter  is  open  at  any  stage  of  the  proceed- 
ing, until  final  hearing,"  and  the  oonrt  may,  of  its 
own  motion,  decline  the  determination  of  questions 
beyond  its  jurisdiction  but  an  objection  founded 
on  the  personal  privilege  of  declining  the  fonun  must 
be  made  before  a  genmal  appearance  and  answering 
to  the  merits.*' 


sonam  will  He,  under  the  Bnglish  ad- 
miralty practice,  based  upon  negll- 
eence  resultlns  In  death.  The  Ber- 
nlna,  11  P.  D.  31  [rev  on  other  grounds 
12  P.  D.  68,  and  aft  13  App.  Caa.  1]. 
In  addition  to  Lord  Campbell's  Act, 
Jurisdiction  was  given  to  the  high 
court  of  admiralty  over  "any  claim  for 
damage  done  by  any  ship,"  under  Ad- 
miralty Court  Act  (1861)  >  7,  whloh 

turlBdfotlon,  It  was  further  enacted 
ty  section  35,  "may  be  exercised 
either  by  proceedings  In  rem,  or  by 
proceedings  In  personam."  It  has 
Been  held,  however,  that  the  com- ; 
bined  authority  of  these  acts  was 
not  effective  to  confer  the  right  of 
action  in  rem  against  a  ship  occasion- 
ing death  through  negligence.  The 
Vera  Crux,  10  App.  Cas.  59. 

67.  The  Hamilton.  207  U.  S.  398. 
28  set  138,  52  L.  ed.  264;  The  Corsair, 
146  U.  S.  335,  12  SCt  949,.  36  L.  ed. 
727:  The  Nora,  181  Fed,  845;  The 
Aurora,  163  Fed.  633;  The  Lotta,  150 
Fed.  219;  The  City  of  Belfajst,  135 
Fed.  208;  The  Marlska,  107  Fed.  989, 
47  CCA  116;  The  Onokq,  107  Fed.  984, 
47  CCA  111;  McRao  v.  Bowers  Dredg- 
ing Co.,  8«  Fed.  844;  The  Oregon,  73 
Fed.  846  [rev  on  other  grounds  81 
Fed.  876.  CCA  «65]:  Bigelow  v. 
NlSceraon,  70  Fed.  113.  17^CCA  1.  30 
liRA  886;  Welsh  v.  The  iTorth  Cam- 
bria, 39  Fed.  JPl»«,Wi<3ale.  37 
Fed.  716;  Oleson  v.  The  Ida  Campbell, 
84  Fed.  482  (where  a  suit  In  per- 
sonam against  the  owner  ofthe  ves- 
sel was  also  dismissed);  The  Man- 
hasset,  18  Fed.  918;  The  Sylvan  Olen, 

9  Fed.  835.  '   

[a]  IntMTWBlnff  IflMU.— (1)  je^«>« 
no  lien  Is  given  ty  state  or  federal 
statute  an  intervening  libel  winot 
be  maintained  where  the  original  Hbel 
Is  In  rem.  The  Wydale,  87  Fed. 
716.  But  see  The  Steamship  Oregon, 
42  Fed.  78  (where  a  contrary  opinion 
was  expressed,  although  it  was  not 
necessary  to  the  decision).  (2)  where 
a  vessel  was  libeled  In  rem  for  in- 
juries to  passengers,  and  interven- 
tions were  filed  to  recover  damages 
for  the  death  of  other  passengers, 
and  the  owner  made  the  interveners, 
who  under  a  state  statute  would  have 
been  enUtled  to  recover  In  suits  In 
nersonam.  parties  to  the  suit  by  nllng 
a  petition  for  limitation  of  liability 
and  thereby  restrained  and  enjoined 
them  from  proceeding  to  enforce  their 
rights  elsewhere.  It  was  held  that  the 
owner  was  estopped  by  his  own  ac- 
tion from  denying  the  right  of  such 
parties  to  distribution  from  the  fund 
paid  Into  court,  should  liability  be 
found,  notwithstanding  that  the  state 
statute  created  no  Hen  upon  the  ves- 
sel for  damages  for  death  by  wrong- 
ful act.  The  St.  Nicholas,  49  Fed. 
671 

88.  Monongahela  River  Cons.  Coal, 
etc,  Co.  v.  Schlnnerer,  196  Fed.  375, 
117  CCA  193;  The  Aurora,  163  Fed. 
633:  Fisher  v.  Boutelle  Transp.,  eta, 
Co.,  162  Fed.  994;  The  IJotta,  160  Fed. 
219;  Robinson  v.  Detroit,  etc..  Steam 
Nav.  Co.,  78  Fed.  883,  20  CCA  86; 
Bigelow  V.  Nlckerson,  70  Fed.  113,  17 
CCA  1.  SO  UU.  836:  McCuUough  y. 
New  York,  eta,  Steamboat  Co.,  61 
Fed.  864,  2  CCA  B21  [aff  66  Fed.  98]; 


In  re  Humboldt  Lumber  Mfrs.  Assoa, 
60  Fed.  428  [atf  73  Fed.  239,  19  CCA 
481.  46  LRA  264];  Grimsley  v.  Han- 
klns,  46  Fed.  400;  The  Clauop  Chief, 
8  Fed.  163,  7  Sawy.  274;  In  re  Long 
Island,  North  Shore  Pass.,  etc., 
Transp.  Co.,  6  Fed.  699. 

69.  Aurora  Shipping  Co.  v.  Boyce, 
191  Fed.  960,  112  CCA  372:  The  Gen- 
eral Foy,  176  Fed.  590;  The  Aurora, 
163  Fed.  633;  The  Glendale  V.  Evlch, 
81  Fed.  633,  26  CCA  600  [aff  as  to  this 
point  77  Fed.  8061;  The  Oregon.  73 
Fed.  846  raff  as  to  this  point  81  Fed. 
876,  26  CCA  6661:  The  WUlamette,  70 
Ferf.  874,  18  CCA  866,  31  I^  716; 
The  Premier,  69  Fed.  797;  The  City 
of  Norwalk.  55  Fed.  98;  The  H.  B. 
Willard,  52  Fed.  887;  The  St.  NicholajB, 
49  Fed.  671:  The  Oregon.  46  Fed.  62 
[rev  on  other  grounds  168  U.  S.  186, 
16  SCt  804,  39  L.  ed.  9431;  The  Gar- 
land, 6  Fed.  924;  In  re  I^ng  Island, 
North  Shore  Pass.,  etc..  Transp.  Co., 
6  Fed.  599,  See  also  McRae  v.  Bowers 
Dredging  Co.,  86  Fed.  344,  But  see 
Welsh  v.  The  North  Cambria,  40  Fed. 
655;  The  Manhasset,  18  Fed.  918:  The 
Sylvan  Glen,  9  Fed.  836;  The  B.  A. 
Barnard,  2  Fed.  712  (In  all  of  which 
it  was  said  that  state  statutes  cre- 
ating liens  in  such  oases  were  inoper- 
ative In  admiraltyK.  „  . 

7a  Qulnette  v.  Bllsso,  136  Fed.  825. 
69  CCA  603,  5  LRANS  803;  Stern  v. 
La  Compagnle  General^  Traneatlan- 
tique,  110  Fed.  996. 

TL  Qulnette  v.  Blsso.  136  Fed. 
825.  69  CCA  608.  6  LRANS  303. 

7a.  The  Harrlsburg,  119  U.  S.  199, 
214,  7  SCt  140.  80  L,.  ed.  858;  Williams 
v.  Quebec  Steamship  Co..  126  Fed. 
591;  International  Mkv.  Coi.  v.  Llnd- 
strom.  123  Fed,  476,  60  CCA  649;  Stem 
T.  La  Companile  Generale  Transat- 
lantldue.  110  Fed.  996.  ^ 

[a1  OraioitiMi  of  totavbuT  aetton 
wlwn  ceirtaln  ttana^Dcfenaant  seed 
not  plead  the  limitation  of  the  statute. 
Plaintltrs  rlgrht  to  sue  being  condi- 
tional, in  stnctness  he  should  plead 
performance  of  the  condition  unless 
that  otherwise  sufflciently  appears. 
Stern  v.  La  Compagnle  Generale 
TransatlantiQue,  110  Fed.  996. 

[b]  Time  oi  •Bsenoe  of  xiglit  of 
aatloa,r— Where  the  local  law  giving 
the  Hen .  conditions  the  right  upon 
the  commencement  of  the  action 
within  two  years  after  the  death,  time 
is  of  the  essence  of  the  right;  but 
the  time  of  commencing  the  action  in 
the  admiralty  court  is  not  fixed  by 
a  provision  In  the  state  statute  as  to 
what  constitutes  the  commencement 
of  the  suit.  Laldlaw  v.  Oregon  R., 
etc.,  Co..  81  Fed.  876,  26  CCA  665 
[rev  73  Fed.  846].  _ 

73.  The  August  Belmont.  163  Fed. 
639;  Knight  v.  Attlla.  14  F.  Cas.  No. 
7,881.  Crabbe  826. 

[a]  In  Bnfflaad  objeetton  made  t>r 
protMrt. — The  Gladiator,  3  Hagg.  Adm. 
340;  The  Eliza  Jane,  3  Hagg.  Adm. 
835;  The  Glrolamo,  3  Hagg.  Adm.  169. 
But  see  The  Alexander,  1  W.  Rob. 
288  (where  the  court  doubted  whether 
appearance  under  protest  was  a  proper 
mode  of  objection  to  the  Jurisdiction). 

[b]  Flea  must  be  U*d  defssd- 
ui  UauMlf. — ^Teasdale  v.  The  Ram- 
bler. »  F,  Caa.  Ko.  18,816,  Bee  9. 


74,  Lands  v.  A  Cargo  of  Two  Hun- 
dred and  Twenty-seven  Tons  Coal,  4 
Fed.  478;  The  OtheUo.  6  F.  Cas.  No. 
2,483,  1  Ben.  48;  The  Circassian,  5  F. 
Caa  No.  2,721,  1  Ben.  128;  Cusbing  v. 
Laird,  6  F.  Cas.  Na  8,508.  4  Ben.  70; 
Dennistoun  v.  Draper.  7  F.  Cas.  No. 
3,804.  6  Blatchf,  336.  In  The  Cru- 
sader, 6  F.  Caa.  No.  8,466,  1  Wtu« 
448,  it  was  held  that  Jurisdiction  of 
the  subject  matter  should  be  specially 
excepted  to.  In  Atkins  v.  Fibre  Dis- 
integrating Ca.  18  Wall.  (U.  S,)  272. 
21  L.  ed.  841.  the  court  conslderea 
the  question  of  Jurisdiction  raised  ~ 
by  motion  to  discharge  the  property 
attached,  made  when  the  stipulation 
for  value  was  entered  into. 

[a]  Objectloii  to  JnrladletltA  of 
foreign  wasaUp.— Eixception  to  the 
Jurisdiction  of  the  court,  In  a  olvU 
action  brought  by  a  private  suitor 
against  an  armed  ship  of  a  frlmidly 
poyrer.  Is  properly  taken  by  siigges- 
tion  Aled  m  tne  name  of  the  United 
States  by  the  United  States  attorney. 
The  Schooner  Exchange  v.  HcFaddon, 
7  Cranch  (U.  S.)  116.  8  L.  ed.  £87 
[rev  16  F.  Cas.  No.  8.786];  The  Pi- 
sarro  v.  Mattblae,  19  F,  Cas.  No, 
11,199,  10  NYLegObs  97. 

76.  The  Oceano,  148  Fed.  181; 
Charleston  Bridge  Co.  v.  The  John 
C.  Sweeney,  56  Fed.  640;  Ward  v. 
Thompson,  29  F.  Cas.  No.  17,162. 
NsT^b.  Adm.  95  [aff  22  How.  <U.  S.) 
330,  16  L.  ed.  2491.  In  The  City  of 
Clarksville,  94  Fed.  201,  the  case  was 
heard  by  the  master,  who  reported  the 
facts  to  the  court  as  set  out  in  the 
libel.  The  court  was  satlsfled  with 
his  finding  and  report,  but  held  that 
the  libel  old  not  show  a  good  cause 
within  the  jurisdiction,  being  on  a 
preliminary  contract,  and  set  aalde 
the  report  and  dismissed  the  libd. 

[a]  As  objeoUon  based  npoa  aa 
•ntlM  want  of  jwladloUaa  over  tho 
subject  matter  may  be  made  on  mo- 
tion before  trial.  Wenbergv.  A  Cvgo 
of  Mineral  Phosphate.  16  TeO.  286. . 

Ti.  The  John  C  Sweeney,  66  Fed. 
640;  unreported  case  of  United  Ehi- 
gfneerlng.  etc.,  Co.  v.  New  York,  etc.. 
Tug  Transfer  Na  6  f  quot  The  Pough- 
keepsle.  162  T^A.  494  (aff  212  U.  S. 
558,  29  SCt  687,  63  L.  ed.  651)]. 

[a]  Bnt  where  there  la  appaiSBt 
jnrlsdletlon  on  tb*  faoa  of  the  libel 
and  no  opposition,  the  oourt  will  en- 
tertain the  libel.  Skldmore  v.  The 
Polly,  22  F.  Cas.  No.  12,928,  Anth. 
N.  P.  (N.  T.)  200. 

77.  The  Ucayali,  159  Fed.  800;  The 
Brucklay  Castle,  36  Fed.  923,  IS  Sawy. 
621;  The  Fifeshlre.  11  Fed.  743;  The 
Abby,  1  F.  Cas.  No.  14,  1  Uason  360; 
The  Bee,  8  F.  Cas.  No.  1,219,  1  Ware 
336;  Jones  t.  The  Richmond,  13  F. 
Cas.  No.  7,492:  St.  Paul  F.  &  M.  Ins. 
Co.  V.  The  Lake  Superior,  21  F.  Cas. 
No.  12.244. 

[a]  _  ObjeotlOB  too  late  on  appwJ. — 
The  Planter,  7  Pet  (U.  S.)  324,  8  L. 
ed.  700  [mod  19  F.  Cas.  No.  11,207]. 

[b]  Vlsnomer^After  appearance 
and  answer,  a  motion  to  dismiss  the 
libel  because  of  a  misnomer  comes 
too  late.  Mlna  v.  I.  &  V.  Flerio 
Steamship  Co.,  28  Fed.  916. 

[c]  nuBg  a  stlpvlatioa  for  relsare 
la  not  a  mvar  of.  tlu.g(MStktn,  of 
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V.   FBOOEDUBE  AKD  FBAOTIGS 


[$  129]   A.  How  aoTerned— 1.  In  Oeneral.  The 

systems  of  pleading  and  the  modes  of  practice  of  all 
the  admiralty  courts  throughout  the  world  are  very 
similar.'^  They  bear  more  analogy  to  those  of  equity 
than  to  those  of  common  law,"  but  are  even  more  free 
from  technical  rules  than  those  of  equity.***  In  the 
United  States  the  methods  of  procedure  in  such 
courts  do  not  conform  to  the  laws  of  the  state  where 
the  court  is  held  but  are  imiform  throughout  the 
states.^^ 

130]  2.  Bnlea  of  Conit.  The  procedure  in  the 
admiralty  courts  is  largely  governed  and  regulated 
by  rules  made  therefor  by  the  supreme  court  in  pur- 
suance of  congressional  authority  f  and  in  cases  not 
provided  for  by  the  statutes  or  the  rules  laid  down 


{urlBdictlon.  The  Fidelity,  8  F.  Cas. 
io.  4,768.  IS  BlatcM.  B6»  [aft  8  F. 
Cas.  No.  4,767,  ft  Ben.  S38];  Manches- 
ter V.  Hotchklas,  16  F.  Cas.  No.  9,004. 

78.  2  Paraons  Shipp.  &  Adm.  356. 

[a]  "»  la  dMiraU^  If  there  is  no 
Injustice,  that  the  maritime  law  of 
this  country  and  of  laigUuid  should 
asree."  The  BUia  Lines.  199  U.  3. 
U».  28  set  8,  60  L.  ed.  U&,  «  AnnCaa 
406. 

[b]  X«oal  ooloi!laff^*'Whllst  It  Is 
true  that  the  great  mass  of  maritime 
law  Is  the  same  In  all  commerctal 
countries,  yet.  In  each  country,  pe- 
culiarities exist  either  as  to  some  of 
the  rules,  or  In  the  mode  of  enforc- 
ing* them.  Especially  Is  this  the  case 
on  the  outside  boundaries  of  the  law, 
where  It  comes  In  contact  with,  or 
shades  off  Into  the  local  or  municipal 
law  of  the  particular  country  and 
affects  only  Its  own  merchants  or 
people  In  their  relations  to  each 
other."  Per  Bradley,  J.,  in  The  Lot- 
tawanna,  21  Wall.  (U.  8.)  668,  672.  22 
li.  ed.  o64  [quot  Workman  t.  New 
York,  179  U.  B.  662,  661,  21  SCt  212, 
46  L.  ed.  814].  ' 

79.  Borden  v.  Hlem,  3  F.  Caa.  No. 
1,666.  Blatchf.  &  H.  293;  The  Etna. 
8  P.  Cas.  No.  4,542,  1  Ware  474;  Pratt 
V.  Thomas.  19  F.  Cas.  No.  11,377.  1 
Ware  437;  Richmond  v.  New  Bedford 
Copper  Co.,  20  F.  Cas.  No.  11,800,  2 
Lowell  315. 

[a]  HettSiei  ths  oomnum-law  nor 
e  prMtto*  and  pleadings  obtain  In 

admiralty.  Falrn-feve  v.  London  Mar. 
Ins.  Co.,  94  Fed.  686.  37  CCA  190. 

[b]  Wbore  a  Usn  oa  »  ▼«hm1  is 
ffivan  by  a  stet*  law  the  admiralty 
court  exercises  its  Jurisdiction  not  ac- 
cording to  the  provisions  of  the  state 
law.  but  according  to  the  mode  of 

Eroceedlng  In  admiralty.  Laldlaw  v. 
iregon  R.,  etc;,  Co.,  81  Fed.  876,  26 
CCA  665;  Davis  v.  New  Brig,  7  F. 
Cas.  No.  8,643.  Clip.  473. 

80.  Toledo  Steamship  Co.  v.  Zenith 
Tranap.  Co.,  184  Fed.  391,  106  CCA 
601:  Neall  v.  Curran,  83  Fed.  831; 
Richmond  v.  New  Bedford  Copper  Co., 
20  F.  Cas.  No.  11.800,  2  Lowell  816. 

SL  U.  S.  Rev.  St.  I  914;  Benedict 
Adm.  (4tli  M)  i  288. 

"If  It  be  tme  that  the  prindplea  of 
the  general  maritime  law  .  . 
can  be  overthrown  by  conflicting  de- 
cisions of  state  courts,  it  woula  fol- 
low that  there  would  be  no  general 
maritime  law  for  the  redress  of 
wrongs,  as  such  law  would  be  neces- 
sarily one  thing  In  one  State  and 
one  in  another;  one  thing  in  one  port 
of  the  United  States  and  a  different 
thing  in  some  other  port.  As  the 
power  to  change  state  laws  or  state 
decisions  rests  with  the  state  au- 
thorities by  which  such  laws  are  en- 
acted or  decisions  rendered,  it  would 
come  to  pass  that  the  maritime  law 
atrordine  relief  for  wrongs  done,  in- 
stead, oi  being  general  and  ever  abid- 
ing, would  be  purely  local — would  be 
one  thing  to-day  and  another  thing 
to-morrow.  That  the  confusion  to 
result  would  amount  to  the  abroga- 
tion of  a  uniform  maritime  law  is  at 


once  patent."  Per  Whlt%  J.,  in 
Workman  v.  New  York,  179  U.  8.  652, 
668,  21  &Ct  212,  46  L.  ed.  314. 

[a]  Oansss  mxhOag  abroad*— Suits 
brought  In  admiralty  for  causes  aris- 
ing abroad  should  be  tried  according 
to  the  practice  and  principles  of  the 
courts  of  admiralty  of  this  country 
wholly  Irrespective  Of  any  local  law. 
The  Eagle,  8  Wall.  <U.  &>  16,  19  L. 
ed.  366. 

[b]  Whsze  oonrt  has  no  original 

JnrlsdlcUon. — Where  the  oourt  in 
which  a  statutory  proceeding  was 
brought  had  no  original  admiralty 
jurisdiction  it  was  held  that  the 
practice  must  be  In  accordance  with 
the  procedure  at  common  law  and 
not  according  to  the  admiralty  pro- 
cedure. McAfee  v.  The  BarQue  Creole, 
15  F.  Cas.  No.  8,665,  1  PhUa.  (Pa.) 
190. 

[c]  Bight  to  rabmit  to  arUtra- 
tion. — There  is  nothing  In  the  nature 
of  the  admiralty  jurisdiction  which 
prevents  parties  In  an  admiralty  court 
from  submitting  their  case  by  rule 
of  the  court  to  arbitration.  An  award 
under  such  arbitration  is  to  be  con- 
strued and  its  effect  determined  by 
the  same  general  principles  which 
would  govern  it  In  a  court  of  common 
law  or  of  equity.  U.  S.  v.  Farragut, 
22  Wall.  <U.  3.)  40«.  22  L.  ed.  879. 

83.  U.  8.  Rev.  St.  fi  917;  Benedict 
Adm.  (4th  ed)r  S  290;  1'he  Steamer 
St.  Lawrence,  1  Black  (U.  S.)  522.  17 
L.  ed.  180j  Sdott  v.  The  Propeller 
Young  America,  21  F.  Caa.  No.  12.560, 
Newb.  Adm.  107;  Ward  v.  Chamber- 
lln,  29  F.  Cas.  No.  17,152. 

[a]  Admiralty  mis*  as  amendad 
can  be  found  In  210  U.  S.  appendix. 

[b]  Wtsss  miss  nsithsr  oreats  nor 
displace  Usna.— The  Lottawanna,  21 
Wall.  ,(U.  S.)  658.  22  L.  ed.  654;  Say- 
lor  V.  Taylor.  77  Fed.  476.  23  CCA 
343. 

[cl  Vot  miss  of  decision,  Imt 
nwvuT  of  praotlos. — The  Selt,  21  F. 
Cas.  No.  12,649.  8  Bias.  844.  Thus  the 
question  of  the  right  to  sue  ship  or 
freight,  or  master  or  owner,  for  par- 
ticular services  does  not  depend  on 
the  Admiralty  Rule  No.  12,  but  upon 
the  general  admiralty  and  maritime 
law.   The  Brig  Eledona,  8  F.  Cas.  No. 

4.340,  2  Ben.  81   [aft  8  P.  Cas.  No. 

4.341,  10  Blatchf.  >11]. 

88.  U.  S.  Rev.  St.  5!  918,  918:  U. 
S.  Rev.  St.  (Suppl.  1891)  901  c  617; 
Benedict  Adm.  (4th  ed)  S  290;  The 
Montana,  22  Fed.  716,  22  Blatchf.  372 
[aff  129  U.  S.  897,  9  SCt  469,  32  L.  ed. 
788];  The  Hudson.  15  Fed.  162;  Mat- 
ter of  The  Steam  Propeller  Epsllon, 
8  F.  Caa.  No.  4,606,  6  Ben.  378:  Law- 
elillil  V.  Hind,  3  Hawaii  Fed.  186. 

84.  Benedict  Adm.  <4th  ed)  S  292; 
Knapp,  etc.,  Co.  v.  McCaffrey,  177 
U.  S.  638,  20  SCt  824,  44  L.  ed.  921; 
American  Ins.  Co.  v.  Johnson.  1  F. 
Caa.  No.  303,  Blatchf.  &  H.  9;  The 
Sloop  Merchant,  17  P.  Cas.  No.  9,434, 
Abb.  Adm.  I. 

[a]  Trsatlag  In  Mm  prooeedlng  as 
OS*  in  personam. — (1)  It  has  Seen 
held  that  a  court  could  treat  a  suit 
begtm  In  rem  as  one  in  personam. 


by  the  supreme  court  the  inferior  eoarts  also  have 
power  to  make  nileB  for  the  regulation  of  their 
practice."* 

[$  131]  B.  Natnre  and  Kinds  of  BemedieB— 1.  In 
OeneraL  There  are  two  kinds  of  admiralty  suits; 
the  suit  in  personam  and  the  suit  in  rem.^*  Prop«rly 
speaking,  a  proceeding  in  personam  is  a  suit,  while  a 
proceeding  in  rem  is  a  Ubel;"  and,  although  fre- 
quently used,  the  term  "action"  is  not  appropriate 
to  either  proceeding  in  admiralty."* 

[$  132]  2.  Suits  in  Fersonam.  Suits  in  personam 
are  those  broi^ht  directly  gainst  persons  as  defend- 
ants to  enforce  a  personal  liability,  wherein  the  relief 
sought  is  against  the  individual  without  reference  to 
any  particular  property  or  thing  ;^  and  sometimes, 

where  no  Injustice  would  be  done 
thereby.  One  Hundred  and  Slgtiteen 
Sticks  Timber,  18  F.  Cas.  No.  10,619, 
10  Ben.  86.  See  also  The  Monte  A. 
12  Fed.  331  (where  the  libelant  was 
allowed  to  amend  the  libel  by  pray- 
ing judgment  against  the  owner  of 
the  vessel,  who  had  already  appeared 
and  answered).  (2)  Thus  It  Is  no 
objection  to  the  payment  of  money 
into  oourt  that  the  result  will  be  to 
turn  a  proceeding  In  personam  into 
a  proceeding  in  rem.  Copp  r.  De 
Castro,  etc..  Sugar  Refining  Co.,  6  F. 
Caa.  No.  3,216,  8  Ben.  821. 

86.  The  Little  Ann,  16  F.  Cas.  No. 
8,397.  1  Paine  40.  48  (where  Living- 
ston. J.,  said:  "Suit  is  defined  to  be 
'the  following  of  a  person,'  and  is 
not  only  not  technically^  but  not  even 
In  common  parlance  applied  to  seiz- 
ures or  proceedings  in  rem.  It  would 
be,  to  say  the  least,  a  form  of  speech 
liable  to  considerable  criticism,  to 
speak  of  a  suit's  being  brought 
against  a  vessel,  or  a  bale  of  goods. 
A  person  Is  sued  but  things  are 
libelled"). 

Bnlt  dsllatsd  gSBtaUy  see  Actions 
S  42. 

[aj  A  proossdlng  In  psrsonam 
against  til*  master  or  ownsr  of  a 

vessel  comes  within  the  comprehen- 
sive and  general  term  "suit"  as  used 
in*  the  Federal  Judiciary  Act  relating 
to  the  Jurisdiction  of  courts.  The 
L.  B.  Xy  88  Fed.  290. 

86.  -The  Theodora.  [18973  P-  279 
(holding  that  the  word  "actions"  in 
a  statute  giving  the  right  to  a  trial 
by  Jury  does  not  Include  admiralty 
actions). 

Action  flUnsd  fVMiallr  see  Actions 
S  1- 

[a]    An  aotlon  In  ram  for  the  loss 

of  a  TMSSI  through  a  collision  with 
another  Is  not  an  action  within  the 
meaning  of  that  term  as  employed 
in  a  statute  requiring  one  month's 
notice  of  action  to  be  given  before 
brlng'lng  suit.  The  Longford.  14  P. 
D.  34. 

87.  Benedict  Adm.  ■(4th  ed)  8  292: 


Atkins  V.  Fibre  Disintegrating  Co.,  18 
WalL  (U.  8.)  272.  21  L.  ed.  841;  Manro 
V.  Almeld%  10  Wheat.  (U.  8.)  478.  6 
L.  ed.  369;  Clarke  v.  New  Jersey 
Steam  Nav.  Co.,  5  F.  Cas.  No.  2,8S9, 
1  Story  631;  The  Sloop  Merohant,  17 
F.  Cas.  No.  9,434.  Abb.  Adm.  1. 

Action  is  psxaoaam  iMIamtl  g*a*T- 
alb-  see  Actions  8  6. 

[a]  Beeovsry  of  vsaMl  wtder 
olum  of  0WB«nUp<— A  suit  for  the 
recovery  of  a  vessel  under  a  claim 
of  ownership  must  be  conducted  as 
a  suit  in  personam.  Blanchard  v. 
The  Cavalier,  3  F.  Cas.  No.  1,508. 

[b]  Oontiaot  obligation  of  uastsr. 
—where  the  liability  sought  to  be 
enforced  arises  out  of  a  contract  ob- 
ligation of  the  master  of  the  ship  to 
return  a  steamer,  hired  to  assist  In 
towing  the  ship,  in  as  good  condition 
as  she  was  when  she  undertook 
the  towave  service,  the  liability  is 
against  the  owners  on  the  contract 
and  the  remedy  is  by  a  proceeding 
in  personam,  not  AWKln  rem. 

Digitized  by  V^UUV  IC 


i§  132-136] 


ADMIRALTY 


[1C.J.]  1293 


-where  public  policy  forbids  a  proeeeding  in  TOntf  a 
reeovery  may  be  had  Ysy  a  toroceedixig  in  penonam." 

A  nit  in  personam  with  a  cUnse  of  foreign  at- 
tachment corresponds  to  an  action  at  law  b^^nn 
against  a  nouTesident  defencfaat  by  attachment  of  his 
goods  and  chattels  in  the  distriet."* 

1%  133]  3.  Snfts  la  Bem^-a.  In  CknsraL  A  suit 
in  rem  is  (me  broni^t  gainst  a  Tcssel,  cargo,  or  some 
thii^  or  res  as  defendant,  without  process  or  prayer 
for  relief  against  any  person  as  defendant,  and  in 
which  the  owner  of  Uie  property  sued  is  not  setog' 
nised  until  he  comes  in,  claims,  and.  defends."* 

[%  134]  b.  NecMsitr  for  Li6ft~(l)  In  General 
A  suit  in  rem  is  always  founded  upon  a  maritime 


lien,  or  a  statutory  lien  in  the  natnre  of  a  maritime 
lien,  to  foreclose  or  enforce  which  is  the  object  of 
the  suit ;  and  in  the  absence  of  sneh  a  lien  the  raiaedy 
in  rem  will  not  lie." 

[$  135]  (8)  Oatues  Arlsliig  Ont  of  Oontract.  A 
proceeding  in  rem  will  not  lie  on  a  maritime  contxact 
unless  a-Uen  is  annexed  to  such  contract  by  law;"" 
bat  where  the  law  attaches  a  lien  to  the  contract  it 
may  be  enforced  in  rem.*" 

[S  136]  (S)  OaittwArlsiiif  OutofTort  Inmost 
cases  of  maritime  t^rt  a  lien  exists,**  and  the  libelant 
has  his  election  to  proceed  either  in  personam  i^ainst 
the  wrongdoer  or  m  rem  against  the  vessel."  Dam- 
age for  death  by  wrongful  act  may  be  recovered  in 


The  Ville  De  St.  Nazaire,  124  Fed. 

loos. 

[c]  Bff*et  of  >ttx)hiniM>t  of  prov- 
mt%f. — ^Wliere  an  action  is  brougnt 
ag&lnat  the  owner  of  a  vessel  by  name 
to  recover  for  services  rendered  on 
such  vessel,  and  summons  served  on 
such  owner,  and  a  personal  Judgment 
demanded  against  falm,  the  action  is 
In  personam,  and  not  In  rem,  although 
the  vessel  may  be  attached  to  secure 
the  claim.  Olsen  v.  Birch,  1%%  CaL 
479.  66  P  1032,  86  AmSR  21S. 

88.  Workman  t.  New  York.  179  U. 
8.  652,  21  set  212,  46  L.  ed.  314;  The 
Public  Bath  No.  IS.  61  Fed.  892;  The 
F.  C.  Latrobe,  28  Fed.  877. 

8*.  Atkins  V.  Fibre  Dlslntegratinr 
Co..  18  Wall.  (U.  S.)  272,  21  L.  ed. 
841;  Manro  v.  Almeida-  10  Wheat. 
(U.  S.)  473,  ft  L.  ed.  369;  Clarke  v. 
New  Jersey  Steam  Nav.  Co.,  6  F.  Cas. 
No.  2,859,  1  Story  531. 

Attaoluusnt  and  murnlaluiMiit  In 
pemonal  aoUons  agamet  parties  not 
within  the  Jurisdiction  ox  the  court 
aee  infra  9  159> 

[a]  Vrooeis  orlfbiatoa  In  drU 
lawo— **It  is  a  mistake,  to  consider 

So  use  of  this  process  In  the  admi- 
Ity  as  borrowed-  from,  or  in  imita- 
tion of,  the  foreign  attachment  under 
the  custom  of  London.  Its  origin  is 
to  bo  found  in  the  remotest  history, 
as  well  of  the  civil  as  the  common 
law."  Per  Johnson,  J.,  In  Manro  v. 
Almeida.  10  Wheat.  (U.  S.)  473,  490, 
6  L.  ed.  S69. 

ea  ^ledlet  Adm.  (4th  ed)  I  292; 
The  Pleroma.  175  Fed.  839^he  Ould- 
inff  Star,  18  Fed.  363;  The  J.  W. 
French,  13  Fed.  SIS;  Carson  t.  Jen- 
nings, S  F.  Cas.  No.  S,464,  1  Wash. 
C.  C.  129  [aft  4  Cranch,  2,  2  U  ed. 
531];  Reed  T.  Huswr,  20  F.  Cas.  No. 
11,646,  Blatchf.  &  B.  &26:  Olsen  v. 
Birch,  133  Cal.  479,  66  P  1012,  85 
AmSR  216. 

Action  la  ran  dsflaed  vuMraUr  see 
Actions!  6. 

[a]  ns  dlattngvUhlnff  feature  of 
proceedlaffs  in  rem  is  that  the  vessel 
or  thing  proceeded  against  Is  Im- 
pleaded 88  the  real  defendant.  In  a 
case  for  damages  some  fault  or  neg- 
ligence on  the  part  of  those  In  control 
must  be  imputed  to  the  ship,  in  order 
to  charge  it  with  liability.  The  ship 
must  be  regarded  as  an  actor  whose 
offending  has  caused  the  Injury  com- 
plained of.  The  Vllle  De  St.  Nasalre, 
124  Pod.  1008. 

[b}  Proooedlnr  In  rem  or  qwud 
In  I  ■■!  1*1  court  of  admiralty  can 
only  proceed  in  rem  against  the  thing 
Itself  or  quasi  In  rem  against  the 

JroCeeds  thereof.  Carson  v.  Jennings, 
Cran<dt  (U.  S.)  2,  2  L.  ed.  631  [aff 
5  F.  Cas.  No.  2,464,  1  Wash.  C  C. 
129J. 

[c]  In  all  aasM  when  marttlme 
torts  are  ttia  foundation  of  a  leffal 
elalu  for  compensation  a  suit  In  rem 
affords  the  appropriate  remedy,  and 
the  admiralty  rules  providing  for 
specific  cases  are  not  restrictive  of 
Instances  which  give  rise  to  proceed- 
ings In  rem  except  as  therein  express- 
ly prescribed.  Aurora  Shlppfaic  Co. 
T.  Boyce.  191  Fed.  »60,  112  CCA  372 
[aft  nSFeO.  S87]. 

[d]  BflMt  Of  app— tamoa.  An  ap- 
pearanoe  br  attorn*]'  to  answer  a 


libel  In  rem  does  not  give  to  the  court 
Jurisdiction  to  render  a  Judgment  in 

Krsonam  against  a  shipowner  on  a 
lel  filed  against  both  ship  and 
owner,  but  which  contains  no  prayer 
for  personal  Judgment,  there  being 
neither  personal  service  nor  any  vol- 
untary appearance  to  answer  the  libel 
in  personam.    The  Ethei,  6S  Fed.  340, 

13  CCA  504.  To  same  effect  The  Nora, 
181  Fed.  846:  The  Lowlands,  147  Fed. 
986;  The  Monte  A.,  12  Fed.  SSI.  See 
also  infra  ft  279. 

[e]  Bfteot  of  personal  servlo*  on 
owner. — When  the  cause  as  Instituted 
is  one  In  rem,  and  the  process  Issued 
directs  the  seliure  of  the  res  only, 
the  fact  that  the  marshal  treats  the 
cause  as  a  personal  action,  and  serves 
the  owtter  with  process  In  the  usual 
form,  does  not  make  the  suit  one  In 
personam.    The  L.  B.  X.,  88  Fed.  290. 

81.  The  Lot  taw  anna.  21  WalL  (U. 
S.)  668,  22  L.  ed.  664;  The  Ask,  196 
Fed.  165;  The  Oceano,  148  Fed.  131; 
American  Steel  Barge  Co.  v.  Chesa- 

Seake,  eto^  Coal  Agency,Co.,  115  Fed. 
69,  63  CCA  301;  The  Henry  Dennis, 
47  Fed.  918;  The  Ouidlng  Star,  18  Fed. 
263;  The  Arkansas,  if  Fed.  883,  5 
McCrary  364:  The  J.  W.  French,  13 
Fed.  916,  6  Hughes  429;  Bartlette  v. 
The  Viola,  2  F.  Cas.  No.  1,083;  Beane 
V.  The  Mayurka,  2  F.  Cas.  No.  1,175, 
2  Curt.  72:  The  Hornet,  3  P.  Cas.  No. 
1,640.  Crabbe  426;  The  Celeatlne.  5 
F.  Cas.  No.  2,641,  1  Blss.  1;  Church  V. 
Seventeen  Hundred  and  Twelve  Dol- 
lars, 6  F.  Cas.  No.  2,713;  The  Larch, 

14  P.  Cas.  No.  8,085,  2  Curt.  427;  Van- 
dewater  v.  The  Yankee  Blade,  28  F. 
Cas.  Mo.  16,847.  McAU.  9  [atC  19  How. 
82,  16  L.  ed.  &54];  The  Southron  v. 
(yRlley,  21  Ala.  228;  The  Dictator, 
[1692]  P.  304.  See  also  The  John  Me- 
Craken,  145  Fed.  705  (dictum). 

88.  The  Pleroma,  175  Fed.  639; 
Milne  V.  The  John  Cook,  17  F.  Cas. 
No.  9,617a;  Vandewater  t.  The  Steam- 
ship Yankee  Blade,  28  F.  Ca«.  Na 
16,847,  McAll.  9. 

breach  of  a  contract  of  affreight- 
ment, no  part  of  which  has  been  per- 
formed (The  Monte  A.,  12  Fed.  SSI), 
or  (2)  for  breach  of  an  executory 
contract  to  carry  a  passenger  on  a 

K articular  vessel,  where  the  vessel 
as  never  entered  on  the  perform- 
ance thereof,  since  the  lien  upon  which 
the  right  to  proceed  In  rem  depends 
does  not  attach  until  the  passenger 
has  placed  himself  within  the  care 
and  under  the  control  of  the  master 
(The  Eugene,  83  Fed.  282). 

[bl  inefnsal  to  maka  Toyage. — ^A 
suit  In  rem  will  not  lie  against  a  ves- 
sel chartered  to  take  a  cargo  or  a 
certain  voyage  because  her  master 
and  owners  refused  to  take  the  cargo 
on  board  or  to  run  the  voyage.  The 
Schooner  General  Sheridan,  10  F.  Cas. 
No.  5,819,  2  Ben.  294. 

[c]  Oanaral  arsrav*  loss. — ^There 
Is  no  maritime  Ilea  created  by  a  gen- 
eral average  loss,  and  consequently 
admiralty  has  no  JurlsdJotton  In  rem. 
Beane  v.  The  Schooner  Mayurka,  S 
P.  Cas.  No.  1,176.  2  Curt  72. 

tdl  The  wafM  of  tt*  mutac  con- 
atltvM  no  Uen  iwon  the  vessel  which 
can  be  enforced  In  rem.  Bartlatts 


_    OoBtKMt  for  eegilags»— (1)  An 

action  In  rem  will  not  He  for  the 


The  Viola,  2  P.  Cas.  No.  1,083;  The 
Gate  City,  10  P.  Cas.  No.  6,2«7,  5  Blss. 
200.  The  Ship  Grand  Turk,  10  F.  Cas. 
No.  6,683,  1  Paine  73:  Willard  v.  Dorr, 
29  F.  No.  17,679.  3  Mason  91. 

[e]  Mate  snlng-  as  master. — A 
mate  cannot  sue  in  rem  for  services 
rendered  as  c^taln.  The  Schooner 
Leonldas,  16  F.  Cas.  No.  8,262.  Oloott 
12.  ^ 

[f1  lUsrspxessntatton  «r  oonosal- 
msnt  of  f  aotsu — In  the  case  of  a  char- 
ter' party  a  suit  In  rem  against  the 
vessel  Is  not  maintainable  for  mis- 
representation or  concealmrat  of 
facts  by  her  master  or  owner  In  re- 
spect to  her  tonnage  mr  oapaoltsr.  The 
Bit  Whitney,  8  T.  Cas.  Nor4.S4S.  1 
Blatchf.  360. 

[gl  Ibmey  adTansad  on  the  per- 
sonal credit  of  mastar  or  ownsr  can- 
not be  recovered  by  a  libel  In  rem. 
Maltland  v.  The  Brig  Atlantic.  16  F. 
Cas.  No.  8.980,  Newb.  Adm.  614. 

83.  The  Oceano,  148  Fed.  131;  Bank 
of  British  North  America  v.  Ansgar, 
127  Fed.  85?;  Wood  v.  Canal  Boat  Wil- 
mington, 48  Fed.  666,  5  Hughes  206; 
The  William  Law,  14  Fed.  792-  Knox 
V.  The  Schooner  Nlnetta,  14  P.  Cas. 
No.  7,912,  Crabbe  684-  Tftie  Schooner 
Leonldas.  15  F.  Cas.  No.  8,262,  Olcott 
12;  Stone  v.  Relampago,  23  F.  Cas. 
No.  13,486;  The  Williams,  29  F.  Cas. 
No.  17,710,  Brown  Adm.  208. 

84.  See  Collision  [7  Cyc  S741 : 
Shipping  [36  Cyc  1641. 

85.  New  Jersey  Steam  Nftv.  Co. 
V.  Merchants'  Bank.  6  How.  (tJ.  S.) 
3«4,  12  L.  ed.  466;  The  Anaoes.  93  Fed. 
240,  34  CCA  568;  The  Arkansas,  17 
Fed.  383.  6  McCrary  364;  The  Clatsop 
Chief,  8  Fed.  168,  7  Sawy.  274;  Arthur 
T.  The  Cassius,  1  F.  Cas.  No.  S64,  2 
Story  81:  McGrath  v.  Candalero,  18 
F.  Cas.  No.  8,810.  Bee  84:  The  Pixarro 
v.  Matthias,  19  F.  Cas.  No.  11,1»»,  10 
NTLegObs  97 ;  Weldman  v.  The 
American  Steamship  Nebraskan,  S 
Hawaii  Fed.  196;  Pacific  Mall  Steam- 
ship Co.  V.  The  Pacific.  2  Hawaii  Fed. 
20:  Todd  v.  The  Tulchen,  14  Phlla. 
(Pa.)  650. 

[a]  Psrsonal  Injnrles  oansad  by 
n«tUr«noa^(l>  A  libel  in  rem  will 
He  for  damages  for  personal  injuries 
caused  by  negligent  misuse  of  a 
proper  appliance  belonglna*  to  the 
ship.  The  Anacea,  93  Fed.  240,  34 
CCA  558.  (2)  So  a  libel  In  admiralty 
was  obtainable  for  Injuries  to  a  pas- 
senger of  a  steamboat  on  the  Great 
Lakes  resulting  from  negligence  in 
the  performance  of  the  transportation 
contract,  "by  reason  of  which  negli- 
gence the  passenger's  stateroom  was 
entered,  and  she  was  assaulted  and 
robbed.  The  Western  States.  159  Fed. 
S64.  86  CCA  354  [aff  161  Fed.  929]. 

[b]  Fallnxa  to  provide  proper  ao- 
eoBunodations. — A  passenger  on  a  ves- 
sel may  maintain  a  suit  In  rem  against 
her  in  admiralty  to  recover  damages 
for  a  failure  to  furnish  him  with 

E roper  accommodittions.  The  Vuelta- 
alo,  1<S  Fed.  694. 

[c]  tMjurr  by  escape  of  st— m  — 

The  acta  of  congress  confine  the  rem- 
edy in  rem  for  Injuries  from  Injuri- 
ous -escape  of  steam  to  actions 
brongtat  by  passengers,  and  the  rem- 
edy Is  in  personam  against  the  owners 
for  awAi  Injuries  done  to  othws  on 
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such  an  action  under  a  local  law  creating  the  ri^fat 
of  action,  where  a  lien  is  expressly  created  by  such 
local  law,  but  not  otiieirwifie. 

137]  (4)  Recovery  of  Penalties.  BometimeB 
provision  is  made  by  statute  for  a  proceeding  in  rem 
to  recover  a  statutory  penalty" 

138]  c  Neceui^  for  Seisnre  of  Fropflrty. 
Jurisdiction  of  the  res  is  obtained  by  a  seizure  under 
process  of  the  court,  whereby  it  is  held  to  abide  such 
order  as  the  court  may  make  concerning  it."*  But  it 
is  not  essential  that  the  marshal  shall  continuously 
retain  it  in  his  cuBtody,""  and  when  jurisdiction  has 
been  acquired  by  the  filing  of  the  libel  and  possession 
of  the  res  by  the  court,  it  is  not  lost  by  the  removal 
of  the  res  from  the  possession  of  the  court  without 


board.  Th«  Highland  Llffht,  12  F. 
CM.  No.  6,477,  Chase  160. 

[d]  Aamnlt  ftad  bfttterr.^(l)  Ac- 
tions for  damages  for  assault  and  bat- 
tery are  excepted  by  Admiralty  Rule 
No.  16,  and  such  proceeding  can  be 
brought  tn  personam  only.  The  Vuel- 
tabaJo,  163  Fed.  694;  The  Sallle  Ion, 
1S8  Fed.  659;  The  Falls  of  Keltle,  114 
Fed.  367:  The  Anaces.  98  Fed.  240, 
34  CCA  668 ;  The  Lyman  D.  Foster,  86 
Fed.  >87:  The  Ulami,  78  Fed.  818:  The 
Lord  Derby,  17  Fed.  265;  The  QuldlnK 
Star,  1  Fed.  847,  2  Flipp.  696;  VftAA- 
man  v.  The  American  Steamship  Ne- 
braskan.  8  Hawaii  Fed.  195;  Soderman 
V.  The  American  Bark  Hawaiian  Isles, 
S  Hawaii  Fed.  94;  Curtis  v.  The 
American  Bark  Dlrlgo,  8  Hawaii  Fed. 
92;  Smith  v.  Ship  Challenger,  2  Wash. 
T.  447,  7  P  861.  See  also  The  Osceola, 
189  U.  S.  168,  23  8Ct  483.  47  L.  ed. 
760.  (2)  Where,  however,  the  action 
Is  not  technically  for  assault  and 
battery,  but  rather  \for  a  breach  of 
the  shipping'  articles  in  not  treating 
libelant  with  proper  kindness,  the  ac- 
tion nuur  be  in  rem.  The  David 
Evans.  I8T  Fed.  776,  10»  CCA  623: 
The  Marlon  Chlloott,  96  Fed.  688 
{holding  that  while  Admiralty  Rule 
Na  16  protects  the  ship  from  liability 
in  damases  for  assaults  committed 
by  the  onloera,  she  Is  liable  for  in- 
Jury  Inflicted  seaman  by  reason 
of  the  master's  neglect  to  protect 
him  from  continued  abusive  treat- 
ment by  a  subordinate  oflloer).  To 
same  effect  The  Llarie  Burrlll,  116 
Fed.  lOlS.  (3>  Where  a  seaman  was 
bitten  by  a  dog  which  was  chained 
under  a  table  in  the  cabin,  it  was 
held  not  to  be  a  case  of  assault  and 
battery  within  the  meaning  of  the 
rule.    The  Lord  Derby,  17  Fed.  266. 

96.  See  supra  |  127. 

97.  The  Arctic,  11  Fed.  177  note 
(overcrowding  passenger  vessel) ; 
Pollock  v.  The  Steam-Boat  Sea  Bird, 
3  Fed.  572:  The  Lewellen,  16  F.  Cas. 
No.  8.308,  4  BlBS.  167  (neglect  to  have 
name  of  steamer  conspicuously  paint- 
ed on  wheelhouse  and  pilot  house). 

[a]  Oazzylnr  dangerous  tviwi*— 
The  penalty  for  carrying  burning  or 
explosive  nuids  by  passenger  steam- 
ers cannot  be  recovered  by  a  pro- 
ceeding in  rem.  IT.  S.  v.  The  C.  B. 
Church,  26  F.  Caa.No.  14.7<2, 1  Woods 
276. 

98.  Cooper  Reynolds,  10  Wall. 
(V.   S.)_  808,  19  !<.  ed.  931;  Fadflu 


Whitney  Co.,  J4  Fed.  180,  36  CCA  135 

5 rev  on  other  grounds  180  U.  B.  49, 
1  set  278,  46  L.  ed.  419];  Brennan 
V.  Anna  P.  Dorr,  4  Fed.  4B9;  Otis  v. 
The  Rio  Grande.  18  F.  Cas.  No.  10,613, 
1  Woods  279  [air  23  Wall.  458,  23  U 
ed.  1681.  But  see  Jones  v.  The  Rich- 
mond, 13  F.  Cas.  No.  7,492  (where  a 
personal  appearance  was  held  to  be 
equivalent  to  an  attachment  of  the 


property). 

fal  ireoo— dluf  to 
ostniU*  wMkon*  Htoi 


__  a«l  «0B- 

 ^  of  WB.'«  The 

R.  Langdon,  lis  Fed.  4TS,  90  CCA 


Cb]  WsM  of  selraM^JL  oourt  of 
admiralty  acquires  Its  Jurisdiction 
over  a  tibei  in  rem  for  breach  of  a 
cfHitract  of  sib«fffhtment  b^  ths  filing. 


of  the  libel,  and  it  Is  immaterial  that 
the  vessel  is  not  within  the  territorial 
limits  of  the  court  at  that  time,  where 
she  is  subsequently  seised  therein  on 
alias  monition.  Pactflc  Coast  Steam- 
ship Co.  V.  Bancroft-Whitney  Co.,  94 
Fed.  180,  36  CCA  136  [rev  on  other 

runds  180  U.  S.  49,  21  SCt  278,  46 
ed.  419],  ^ 
99.   The  Tug  B.  W.  Qorgas.  8  F. 
Cas.  No.  4.686.  10  Ben.  460. 
1.    See  sui»^  9  89. 
a.   Ex  p.  Prescott,  19  F.  Cas.  No. 
11,888,  2  Ctall.  146  (holding  that  money 
deposited  in  court,  being  the  proceeds 
of  the  sale  of  a  vessel  and  cargo,  is 
a  mere  substitute  for  the  orfginal 
property  seised  under  the  process  of 
the  court,  and  as  much  under  its  sole 
and  exclusive  direction  as  the  prop- 
erty Itself). 

[a]  The  possession  of  the  vssssl 
by  the  court  is  not  essential  to  its 
iurlsdictton  when  it  Is  shown  to  have 
been  sold  by  Its  order  and  the  pro- 
ceeds brought  within  the  court's  con- 
trol.   George  v.  Skeates,  19  Ala.  738. 

[b]  Honey  paid  or  placed  tn  lien 
of  oarro  wrongiully  taken  at  sea  and 
wrongfully  withheld  on  laiid  under  a 
pretended  claim  of  salvage  may  be 
proceeded  against  by  the  owners  of 
the  cargo  on  a  libel  for  the  tort. 
Church  V.  Seventeen  Hundred  and 
Sixty  Dollars,  6  F.  Cas.  No.  2.713. 

[ci  Where  sale  not  to  ozdsr  of 
oowrit  SBflaa&i— The  county  court,  as 
an  admiralty  court,  has  no  Jurisdic- 
tion of  an  action  against  "the  pro-< 
ceeds  of  the  sale  of  the  stores"  of  a 
ship  described  as  "now  In  the  hands 
or*  the  seller,  at  the  Instance  of 
persons  who  appear  to  have  brought 
them  ashore,  the  seller  being  the 
agent  of  the  owners  and  underwriters. 
They  might  follow  the  res,  but  they 
could  not  have  a  cause  of  action  also 
against  the  proceeds,  where  the  res 
was  not  sold  while  in  the  hands  bt 
the  court  A  writ  of  prohibition  is- 
sued. The  Optima,  10  Aapin  147  (In 
a  note  to  which  it  appears  that 
the  salvors  subsequently  recovered 
against  the  seller  in  an  action  on  the 
common-law  side  of  the  county 
court). 

3.  The  Clan  Graham,  163  Fed.  977, 
979  [quot  Cycl;  The  Thomas  P.  Shel- 
don, 113  Fed.  779;  The  Zenobla,  SO  F. 
Cas.  No.  18,208.  Abb.  Adm.  48. 

4.  Newell  v.  Norton.  3  Wall.  W. 
S.)  267,  18  U  ed.  271;  The  Clan  Qra- 


Coast    Steamship    Co.    v.    Bancroft-  .ham,  158  Fed.  977;  ^e  Thomas  P. 

"  -  Sheldon,   118   Fed.   779;   The  Planet 

Venus.  113  Fed.  387;  The  Prussia,  100 
Fed.  484;  Heney  v.  The  Josle,  69  Fed. 
782;  La  Normandle.  68  Fed.  427,  7 
CCA  286  [aff  40  Fed.  590]:  The  City 
of  Carlisle.  39  Fed.  807.  ^  LRA  52; 
The  Director.  26  Fed.  708,  11  Sawy. 
493,  36  Fed.  335.  13  Sawy.  479;  The 
Clatsop  Chief.  8  Fed.  163.  7  Sawy.  274; 
Draper  v.  The  O.  C.  Clary,  7  P.  Cas. 
No..  4,071;  The  Martha  Anne,  16  F. 
Cas.  No.  8.146,  Olcott  18;  The  Sloop 
Merchant,  17  F.  Cas.  No.  9,484.  Abb. 
Adm.  1,  6  NTLegObs  863;  The  Ze^ 
nobia,  80  F.  C^as.  No.  18,208.  Abb. 
Adm,  48. 

In  The  Clatsop  C^le^  8  Fed.  163. 
164,  7  Sawy.  274  [quot  The  Clan  Gra- 
ham, ISS  Fed.  977.  >78:  Tha.XHwtor, 


the  consent  of  the  libelant.^ 

Proceeds  a«  iubititata  forres.  The  proeeeda  of  the 
leSf  whui  that  is  sold  b;^  order  of  the  eonrt,  beeune 
a  Bubatitnte  for  the  res  itself,* 

[f  139]  0.  Joinder  bt  Oanaes  and  Froceedinie— 
1.  RoceMingB  in  B«a  and  in  Pflnonam  for  Sams 
Oaose  6t  Action— a.  In  OeneraL  .  There  is  no  ab- 
stract incompatibility  between  proceedings  in  rem 
and  proceedings  in  personam  which  forbid  them  to 
be  joined  in  one  action  when  based  on  the  same 
cause,  if  such  joinder  is  calculated  to  advance  the 
ends  of  snbstaDtial  justice;'  and  so,  where  such 
joinder  is  not' prohibited  by  the  supreme  court  rules, 
the.  personal  remedy  and  the  r^edy  against  the 
property  may  be  sought  in  the  same  action.^ 

26  Fed.  708,  711,  11  Sawy.  4933,  Deady, 
J.,  said:  *'My  own  impression  of  the 
matter  is  with  Mr.  Benedict,  when 
he  says  (Benedict  Adm.  |  397)  *That 
whenever  the  libellant's  cause  of  ac- 
tion gives  him,  at  the  same  time.  t. 
lien  br  privilege  against  the  thing, 
and  a  full  personal  right  against  the 
owner,  then  he  may  by  a  libel,  prop- 
erly framed,  proceed  against  the  per- 
son and  the  thing,  and  compel  the 
owner  to  come  In  and  submit  to  the 
decree  of  the  court  against  him  i>er- 
eonally  In  the  same  suit  for  any  pos- 
sible deficiency.'  It  is  a  question 
simply  of  procedure,  and  should  be 
determined  mainly,  if  not  altogether, 
upon  considerations  of  fltneas  and 
convenience:  and  every  argnmoit 
drawn  from  this  source  la  in  favor  of 
the  Joinder  of  the  remedies  In  rem 
and  in  personam,  whoever  tha  person 
may  be,  and  pursuing  them  m  one 
libel  as  one  suit."  In  Gates  v.  John- 
son, 10  F.  Cas.  No.  6,268,  Brunn.  CoL 
Cas.  633,  634  [quot  Hudson  v.  Whlt- 
mlre.  7T  Fed.  S46,  847],  McLean.  J_ 
speakinjgof  Admiralty  Rule  No.  II 
said:  '^e  rules  In  admiralty  pre- 
scribing proceedings  In  certain  cases 
are  not  to  be  regarded  as  restrictive, 
but  only  as  enumerative  of  the  more 
common  remedies,  leaving  such  other 
and  further  proceedings  to  be  had  by 
the  courts  as  might  be  found  neces- 
sary, in  any  case,  to  give  effect  to 
their  Jurisdiction.'' 
^  fa]    IMar  Admlraity  Bvto  Vo.  46, 

(1)  in  all  cases  not  provided  for  by 
the  rules  "the  district  and  circuit 
courts  are  to  regulate  the  practice  of 
the  said  courts  respectively.  In  such 
manner  as  they  shall  deem  most  ex- 
pedient for  the  due  administration  of 
Justice."  See  The  Samson,  197  Fed. 
1017;  liaweliiltl  v.  Hind,  3  Hawaii 
Fed.  186_):den  reh  3  Hawaii  Fed.  182], 

(2)  In  The  Planet  Venus,  113  Fed. 
387,  It  was  held  that  Admiralty  Rule 
No.  46  gave  the  district  courts  power 
to  permit  the  process  In  rem  and  In 
personam  to  Issue  upon  the  same 
libel,  either  by  a  formal  rule  or  by  a 
decision  directing  the  method  of  fu- 
ture procedure.  (S)  In  The  Clan  Gra- 
ham, 163  Fed.  977,  which  was  a  suit 
for  damages  for  personal  injuries, 
the  libelant  was  allowed  to  Join  claims 
in  rem  against  the  vessel  and  in  per- 
sonam against  ,the  stevedores,  al- 
though the  latter  were  neither  mas- 
ters nor  owners  of  the  vessel,  nor 

Jointly  charged  with  the  vessel  m 
eing  guilty  of  the  acts  contributing 
to  the  personal  injuries,  the  libel  aris- 
ing from  the  same  state  of  facts,  and 
the  proofs  and  decree  being  neces- 
sarily essentially  the  same.  (4)  And 
In  The  Samson,  197  Fed.  1017,  1018, 
It  was  held  that  the  court  may  per- 
mit a  suit  for  collision  to  be  mslR- 
tatned  against  one  vessel  in  rem  and 
against  the  owner  of  another  in  per- 
sonam.  The  court  said;  "Judge 
IiOnsear.  in  The  Toung  America,  30 
F.  Cia.  W  18,178,  Krown  Adm.  46!, 
was  of  the  opinion  that  a  Joint  action 
In  such  a  case  could  not  be  main- 
tained, but  in  view  of  rule  4<L  as  In* 
terpreted  by  this  court,  the  llb^allty 
of  the  adniiralty  procedure.  Its  pur- 
pose to  avoid  a  multlpUeitr  salts 
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Isi  nita  OIL  durtar  putiM  uid  coatraeti  of 
aflrel^tmnt  it  is  settled  thst  one.  may  join  the  tmro 
remedies,* 

An  objodkn  to  &  misioiiidMr  should  be  made  by 
exception  to  the  libel  before  aniwer;  otherwise  it  is 
■waived.*  ^ 

[(  140]  b.  Oasas  OoT«i«d  by  Admiralty  Bvlas. 

In  eases  eoTered  by  the  admiralty  mlee  of  the  su- 
preme eour^  proeeedings  in  rem  sud  in  persoidun 
cannot  be  jomed  in  the  same  libel,  except  where  pro- 


and  to  determlna  th«  entire  contro- 
versy In  one  proceedlnc  where  It  un 
be  done  without  Injury  to  thi  rights 
of  either  party  .  .  .  the  better 
doctrine  Is  that  stated  by  that  eminent 
admiralty  lawyer.  Judge  Brown  of  the 
Southern  District  ot  New  Tork,  tn 
Joice  V.  Canal-Boats,  Nob.  1,768  and 
1,882,  82  Fed.  658:  "When  two  ves- 
sels are  in  fault  In  causing  damage 
tc^he  libelant  by  collision,  the  «- 
teenth  rule,  X  am  satisfied,  does  not 
prohibit  the  filing  of  a  libel  against 
the  one  vessel  In  rem  and  against  the 
owner  of  the  other  vessel  In  per- 
sonam, although  in  the  case  of  The 
Hudson,  16  Fed.  162,  172,  this  was 
supposed  to  be  Its  effect.  The  case 
Is  not  provided  for  in  the  Supreme 
Court  rules  except  under  the  flfty- 
ninth  rule  (29  SCt  xlv),  and  the  gen- 
eral scope  and  purpose  of  that  rule 
evidently  requires  that  such  Joinder 
should  be  allowed  where  the  second 
vessel  cannot  be  reached  by  process; 
or  where,  as  In  this  case,  the  liability 
of  others  Is  In  personam  only.' " 

[b]  Ubelant  not  compelled  to 
«]*ot.. — ^When  a  libel  is  tiled  against  a 
vessel  and  Its  master  for  a  cause  of 
action  in  which  both  may  be  liable, 
the  libelant  will  not  be  compelled  to 
elect  between  his  remedy  In  rem  and 
in  personam.  The  Merchant,  17  F. 
Cas.  No.  M84,  Ahii,  Adm.  1,  6  NTLeg 
Obs  868;  The  Zenobla,  80  F.  Can.  No. 
18.208.  Abb.  Adm.  48. 

[c]  imiawftil  i^vxe^An  action 
In  rem  against  a  vessel  engaged  In 
making  an  unlawful  seizure  and  In 
personam  against  her  master  will  He 
for  the  tort.  The  Sloop  Martha  Anne, 
16  F.  Cas.  No.  fl.H6,  Olcott  18, 

5.  The  Southwark,  128  Fed.  149; 
The  Planet  Venus,  113  Fed.  387;  The 
Baracoa.  44  Fed.  102;  The  City  of 
Carlisle,  19  Fed.  807,  14  Sawy.  179, 

5  LRA  62:  The  Director,  26  Fed.  708. 
11  Sawy.  493;  The  J.  F.  Warner.  22 
Fed.  842;  The  Monte  A.,  12  Fed.  Ml; 
The  Aldebaran.  1  F.  Cas.  No.  lEO,  Ol- 
cott 130:  Arthur  The  Cassius,  1  F. 
Cas.  No.  664.  I  Story  81;  Thatcher  v. 
McCullolL_2i  F.  Caa.  No.  18,862.  Ol- 
cott S6E  *  Vaughan  v.  Six  Hundred  and 
Thirty  Casks  Sherry  Wine,  28  F.  Cas. 
No.  16,900,  7  Ben.  l>06. 

[a]  Joutder  of  lAip  and  ohartaNnr 
In  a  salt  to  enforce  a  contract  of  af- 
freightment In  personam  or  in  rem 
was  permitted  on  the  analogy  of  Ad- 
miralty Rule  No.  69  In  The  Planet 
Venus,  113  Fed.  887  [disregarding  The 
AUda,  12  Fed.  843;  Citizens  Bank  v. 
Nantucket  Steamboat  Co..  6  F.  Cas. 
No.  2,730,  2  Story  16;  Dean  v. 
Bates,  7  F.  Cas.  No.  8,704,  2  Woodb. 

6  M.  87,  the  last  two  of  which  cases 
were  decided  prior  to  the  promulga- 
tion of  Rule  No.  60,  and  foil  The  Barn- 
stable, 181  U.  S.  464,  21  SCt  684,  45 
L.  ed.  954;  The  Keokuk.  9  Wall.  (U. 
a)  517,  19  L.  ed.  744;  The  Baracoa,  44 
Fed.  102;  The  Director.  26  Fed.  708. 
11  Sawy.  493;  The  J.  F,  Warner.  22 
Fed.  842;  The  Monte  A.,  12  Fed.  881; 
Taugban  v.  Six  Hundred  and  Thirty 
Casks  Sherry  Wine,  28  F.  Cas.  No. 
16,900,  7  Ben.  606  (aff  22  F.  Caa.  No. 
12,918,  14  Blatchf.  617);  The  Zenobla. 
80  F.  Cas.  No.  18.208,  Abb.  Adm. 
48]. 

ft.  The  City  of  Carlisle.  39  Fed. 
807,  14  Sawy.  179,  6  LRA  62.  __ 

[a]  Teo  lata  oa  ■rrnwiitr  Thft 
City  of  Carlisle,  89  Fed.S07.  14  Sawy. 
X79,  6  lAA  62.  ^ama*m» 


878;  The  Bllia  I<Inefl,  91  Fed. 
324. 

7.  The  Corsair,  146  XT.  8.  836,  12 
SCt  »4».  36  li.  ed.  727;  The  Btbel,  66 
Fed.  840,  13  CCA  604;  New  York  v. 
White.  69  Fed.  617;  The  Allda,  18  FwL 
348;  CItlsena  Bank  v.  Nantucket 
Steamboat  Co,  6  F.  Cas.  No,  2,780,  2 
Story  16;  Dean  v.  Bates,  7  FT  Caa.  No. 
3,704,  2  Woodb.  &  M.  87;  Bale  v. 
Washington  Ins.  Co..  11  F.  Cas.  No. 
6,916,  2Btory  176.  -And  see  Admiralty 
Rules  Nos.  12-10. 

[a]  To  Moomr  poMwasloa  of 
wreoki — In  a -suit  In  rem  to  recover 
possession  of  a  wreck,  It  Is  lmpr(»>er 
to  Join  the  wreckmaster.  The  Mar- 
garetta,  29  Fed.  324, 

[b]  retltosr  and  possessory  inlta 
must  be  by  ar  Joint  proceeding  In  rem 
and  in  personam.  Kynoch  v.  The  S. 
C.  Ives,  14  F.  Cas.  No.  7,968.  Newb. 
Adm.  206;  Admiralty  Rule  No.  20. 

[c]  Admiralty  >iil«  Vo.  U  means 
that,  "where  a  materialman  has  a 
right  to  sua  for  supplies,  repairs,  or 
necessaries  for  such  a  ship,  he  may. 
If  he  has  a  right  to  sue  tne  ship  In 
rem,  and  the  freight  In  rem.  Join 
them  In  one  suit  In  rem,  but  that  he 
cannot  Join  the  master  and  the  owner, 
or  either  of  them,  as  a  respondent,  in 
personam.  In  the  same  suit  with  such 

Sroceedlngs  In  rem:  and  that,  if  he 
as  a  right  to  sue  the  master  in  per- 
sonam, and  the  owner  In  personam, 
he  cannot  sue  them  both  In  one  suit 
In  personam,  but  may  sue  either  of 
them  In  personam."  The  Brig  Ele- 
dona,  8  F.  Cas.  No.  4,340,  2  Ben.  31, 
36  [aft  8  F.  Cas.  No.  4,841,  10  Blatchf. 
6111. 

[d]  Vndar  Adalzalty  Sale  Vo.  13 

(1)  a  vessel  and  her  owner  cannot 
be  Joined  In  a  iult  for  mariners' 
wages.  The  Sthel.  66  Fed.  340,  18 
CCA  604;  The  Merchant.  17  F.  Cas. 
No.  9,434,  Abb.  Adm.  1,  6  NTLegObs 
363.  (2)  Admiralty  Rule  No.  13  ap- 
plies to  a  suit  for  a  lay  or  share  of 
a  whaling  voyage.  Matem  v.  Glbbs, 
16  F.  Cas.  No.  9,273,  1  Sprague  168. 

[e]  ITnder  Adalraa^  Bala  Mo.  IB 
<1}  in  a  suit  for  damage  by  collision, 
a  claim  In  rem  and  in  personam  can- 
not be  Joined  In  one  llbet.  The  Clat- 
sop Chief,  8  Fed.  163,  7  Sawy.  274. 

(2)  In  The  Richard  Doane,  20  F.  Cas. 
No.  11,766.  2  Ben.  111.  It  was  held 
by  Mr.  Justice  Blatchford  that  Ad- 
miralty Rule  No.  1 6  excludes  any 
other  mode  of  procedure.  In  suits  for 
damage  by  collision,  than  that  specl- 
fled  in  and  allowed  by  the  rule:  and 
that  therefore  a  suit  for  a  collision 
cannot  be  maintained  against  a  ves* 
sel  In  rem  and  her  owner  In  per- 
sonam unless  her  owner  Is  also  mas- 
ter. To  same  effect  Ward  v.  The 
Ogdensburgh,  29  F.  Cas.  No.  17,158, 
6  McLean  622,  Newb.  Adm.  139  trev 
on  other  grounds  29  F.  Cas.  No. 
17,161].  (3)  But  this  rule  has  no 
reference  to  an  action  against  one 
vessel  in  rem  and  the  owner  of  an- 
other In  personam.  The  Samson,  197 
Fed.  1017.  And  see  supra  S  139  note 
4  la].  (4)  An  amendment  will  not  be 
permitted  In  a  collision  suit  which 
will  make  the  suit  one  In  rem  and  in 

Personam  as  effectually  as  If  the  suit 
ad  been  begun  In  that  form.  The 
Steam-Ship  Zodiac,  6  Fed.  220. 

[f]  TTsder  Adalxal^  Bulo  Wo.  19 
Joinder  of  In  rem  and  In  personam 
suits  for  salvage  against  the  same 

SDOds  la  not  permitted.     Nott  t. 
tMmboat  Sabine   18  F.  Gu.  Ko. 
10,»I,  1  Wtoodalll  [afl  lOltr.  a 


vision  is  made  in  the  rules  for  such  joinder.*^ 

[%  141]  2.  DUrerent  Oansas  of  Actioa.  Different 
causes  of  aeiion  ot  the  same  nature,  or  arising  out 
of  the  same  transaction,  ma;^  be  joined  in  one  Ubd,* 
even,  it  seems,  if  they  ansa  one  ex  delieto  ud 
the  other  ex  eontraetn,  at  least  if  the  same 
testimony  is  essential  to  support  and  resist 
both  causes  of  action.'  But  a  libelant  cannot  as  a 
matter  of  r^t  unite  in  one  suit  altc^her  indepen- 
dent and  unconnected  causes  of  action,"*  nor  can 

SOS, 


884,  SB  L.  ed.  $82].  In  Bondles  t. 
Sherwood.  S8  Kiw.  <U.  8.)  214.  IS  U 
ed.  218,  the  quwtlfm  was  left  un- 
decided. 

8.  The  Queen  of  the  Pacifle,  61 
Fed.  213;  Card  v.  Hine.  89  Fed:  818; 
The  Director,  36  Fed.  886,  13  Sawy. 
479,  26  Fed.  708,  11  Sawy.  493;  The 
Prina  Georg,  19  Fed.  663  [aff  23  Fed. 
906];  The  Anchorta,  9  Fed.  840;  The 
Dauntless,  7  Fed.  366;  The  Brig 
Hunter.  18  F.  Cas.  No.  6,904.  1  Ware 
361;  The  Lucy  Anne.  16  P.  Cas.  No. 
8.696,  8  Ware  268;  The  Sloop  Mer- 
chant. 17  F.  Ca«;  No.  »mC  AlA. 
Adm.  1. 

[a]  OauMs  b7  dUraMat  Ubelanta 
axulaf  out  of  aame  facts. — The  Prlnz 
Georg.  19  Fed.  653  [aff  23  Fed.  906]. 

[bj    Assigned  oanse  of  aotioaif— 

Where  the  libelant  has  a  claim  In  his 
own  right  arising  from  the  same 
facts,  and  to  be  tried  In  part  on  the 
same  evidence,  so  that  there  will  be 
a  saving  of  expense  by  trying  the 
two  cases  together,  there  appears  to 
be  no  substantial  ground  for  object- 
ing to  an  assignment  of  one  cause  of 
action  to  a  party  having  a  definite 
purpose  to  bring  suit  upon  a  different 
cause  of  action,  which  he  claims  in 
his  own  right.  The  Prussia.  100  Fed. 
484. 

S.  Welch  v.  Fallon,  181  Fed.  87S. 
See  also  Olsen  v.  Whitney,  109  F*d.  80. 
But  see  Pratt  v.  Thomas,  19  R  Caa. 
No.  11.377.  1  Ware  437. 

[a]  "la  oasM  In  personam  claims 
ex  delicto  and  ex  contractu  are  not 
Infrequently  Joined  In  the  same  libel. 
Dunlap  Adm.  89."  The  Guiding  SUr. 
1  Fed.  847,  348,  2  Fllpp.  -696  (dictum). 
This  was  done  In  Borden  v.  Hlem,  8 
F.  Cas.  No.  1,656,  Blatchf.  ft  H.  298. 

Ilk  Henejr  xhe  Joale,  69  Fed. 
782. 

[al    Olaliiia  by  different  UbalantB. 

— (1)  In  The  Merchant,  17  F.  Caa. 
No.  9,434.  Abb.  Adjn.  1,  5  NYI^gObs 
363,  It  was  held  that  claims  for  wages 
and  for  money  advanced  to  the  use  of 
a  vessel  on  the  part  of  one  libelant 
cannot  be  Joined  in  a  suit  In  psr- 
sonam  with  a  separate  claim  for 
mges  only  on  the  part  of  another,  al- 
though apparently  they  ml^t  be  In 
a  libel  In  rem.  (2)  And  in  The  Prinm 
Georg,  19  Fed.  668  [aff  28  Fed.  906] 
there  Ic  a  dictum  to  the  effect  that 
unconnected  claims  by  different  libel- 
ants may  be  Joined  In  a  suit  in  rem. 

[b]  VzooMdlsga  different  la  aa- 
tUM. — ^It  Is  Improper  to  Join  a  gen- 
eral prise  allegation  with  an  Informa- 
tion for  the  Infringement  of  a  statute, 
the  proceedings  being  very  different 
In  their  nature.  The  Dlmon.  7  F. 
Cas.  No.  3,917,  8  Gall.  806. 

[c1  ZdMlaat  nilag  la  different  oa- 
paeltUs. — A  claim  for  personal  dam- 
ages cannot  be  Joined  with  a  claim 
for  a  fine  which  the  libelant  sues  for 
In  a  different  capacity,  that  of  a  com- 
mon Informer.  Knowlton  v.  Boss,  14 
P.  Cas.  No.  7,901,  1  Sprague  168. 

[d]  ■eamaa's  olabns  for  wages 
aaft  damages  for  assavlt^d)  A 
claim  for  assaults  alleged  to  nave 
been  committed  by  the  captain  of  a 
vessel  cannot  be  litigated  in  a  suit 
In  rem  and  therefore  cannot  be  Joined 
with  a  claim  for  wages  In  such  a 
suit  The  Falls -of  Keltie.  114  Fed. 
367;  The  Quldlnr  Star,  1  Fed.  847,  1 
Fllpp.  696.  (2)  SimUarly  it  has  been 
held  that  a  seaman  cannot  unite  In 
one  But  In  personam  against  the  maa- 
ter  of  a  vessel  claims  for  subtract  Ion 
of  vages  ana  for  damacw  for  MavU 
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separate  canaes  of  action  ^fftutst  defendants  who 
are  not  jointly  liable  be  joined  if  objection  is  taken/^ 

A  Bonmarltinw  cau*  of  action  of  an  entirely  dif- 
ferent character  cannot  be  joined  with  a  maritime 
cause  of  action." 

1%  142]  Z>.  Oonsolidation  and  Sererance— 1.  Oon- 
Mlidation.  Where  a  vessel  or  other  property  is  the 
defendant,  and  several  persons  are  asserting  distinct 
claims  against  or  rights  to  it  in  separate  proceedings 
before  the  same  court,  which  cannot  make  a  decree 
for  one  without  affecting  the  claims  or  rights  of  the 
others,  they  all  will  be  consolidated  and  tried  to- 
gether and  the  same  will  be  done  where  the  causes 
of  action  are  of  a  like  nature  and  involve  substan- 
tiall;^  the  sam^  question,  arising  out  of  the  same  act 


or  transaction^  although  against  different  vessels." 

Both  suits  most  be  pending  at  the  tine  of  consoli- 
dation.^* 

[i  143}  2.  Scnreranca.  Where  one  of  several 
causes  of  action  is  admitted  and  the  others  denied, 
thiere  may  be  a  severance  and  judgment  may  be  given 
for  the  admitted  claim,  while  those  not  admitted  are 
reserved  for  triaL" 

{%  144]  E.  Vorae.  An  admixalty  suit  in  peiwnum 
is  not  a  civil  suit  within  the  meaning  of  a  statute 
providing  -that  suits  shall  be  brought  in  the  district 
of  the  residence  of  defendant,  and  suit  may  be 
brought  in.  any  distnct  within  which  process  can  be 
served  upon  defendant  or  in  whieh  his  property  or 
credits  can  be  attaehed.^^ 


and  battery.  If  the  joinder  la  ex- 
cepted to,  because  they  are  Indepen- 
dent arid  unconnected  claims.  Pratt 
V.  Thomas,  1»  F.  Caa.  No.  11.877,  1 
Ware  437   (where  an  additional  ob- 

Jectlon  -was  that  the  master  was  11a- 
ile  for  the  wages  In  hlB  quality  as 
master,  but  the  damages  for  the  per- 
sonal wrong  were  his  own  proper 
debt).  (3)  But  In  Borden  v.  Hiern, 
8  F.  Cas.  No.  1,«B5,  Blatcht.  ft  H.  2»«, 
a  seaman  was  allowed  to  Join  In  ,one 
libel  a  cause  of  action  arising  ex 
contractu  against  the  master  lor 
wages  and  causes  ex  delicto  against 
the  master  and  mate  for  damages  for 
assault  and  battery  committed  on 
the  same  voyage,  where  the  testimony 
to  support  and  resist  the  claims  to 
wages  and  to  damages  was  essentially 
the  aame.  (*)  And  in  any  case  It  Is 
not  necessary  to  file  a  new  or  amended 
libel  on  account  thereof  but  the  court 
will  Ignore  the  claim  for  damages  as 
surplusage.  The  Falls  of  Keltle,  114 
Fed.  857;  Soderman  v. -The  American 
Bark  Hawaiian  Isles.  S  Hawaii  Fed. 
94. 

.  11.  Heney  v.  The  JoBle,  Eft  Fed. 
782;  Roberts  v.  Skolfield,  20  P.  Cas. 
No.  11,917,  8  Ware  184;  Thomas  v. 
Lane,  28  P.  Cas.  No.  13,902,  8  Sumn.  1. 

ta]  Mlajotnan  walv«d  by  faUius 
to  axofpt. — Merrltt,  etc^  Derrick,  etc., 
Co.  V.  ChubVllB  Fed,  173,  SI  CCA  119. 

U.  The  Orleans  t.  Phcebus,  11  Pet. 
(U.  a)  175,  »  li.  ed.  «77. 

Jol&dMF  ef  suit  IB  admlnOtr  with 
OB*  lit  la>w  or  In  sqiiitr  see  Actions 
I  8S4. 

18.  The  North  Star,  108  U.  S.  17, 
1  set  41.  27  U  ed.  91;  Rich  v.  Lam- 
bert. IS  How.  {U.  S.)  847,  18  L.  ed. 
1017;  The  Bllia  Lines,  «1  Fed.  SOS; 
The' Queen  of  the  Pacific  81  Fed.  213; 
The  Sarah  B.  Kennedy.  26  Fed.  672 ; 
The  Prln«  Georg.  19  Fed.  653  jaft 
28  Fed.  906];  The  Dauntless.  7  Fed. 
366:  The  Burke,  4  P.  Cas.  No.  2,159, 
4  Cliff.  682;  The  Sloop  Merchant.  17 
F.  Cas.  No.  9,434,  Abb.  Adm.  1;  The 
Melpomene,  L.  R.  4  A.  &  K  129;  The 
Strathgarry,  [18951  P.  264;  The  Vll- 
dosala,  4  Aspln.  228;  The  William 
Hutt.  Lush.  25 ;  The  ActleselAabet 
Borgestad  v.  The  Ship  Thrift,  10  Can. 
Exch.  97.  See  also  Pacific  Coast 
Steamship  Co.  V.  Bancroft-Whitney 
Co.,  94  Fed.  180,  86  CCA  185  [rev  on 
other  grounds  iSO  U.  S.  49,  21  SCt 
278.  46  L.  ed.  419]. 
■  "There  seems  to  be  no  limit  upon 
the  power  of  the  court.  In  the  exercise 
of  a  sound  discretion,  to  consolidate 
different  cases  pending  In  the  same 
court  and  relating  to  the  same  sub- 
ject-matter where  Justice  can  be  ad- 
ministered more  speedily  and  leas  ex- 
■penslvely  through  such  consolidation, 
'and  the  duty  of  the  court  to  order 
such  consolidation  would  seem  to  he 
plain  whfen  no  individual  interests 
will  be  prejudiced,  and  when  all  In- 
terests will  be  beneficially  subserved 
by  thus  speeding  an  ultimate  ascer- 
tainment and  establishment  of  the 
several  rlghta"  Per  Aldrlch,  J.,  In 
The  EltsaLloeB,  114  Ped.  807,  315,  (>2 
CCA  195  [rev  on  other  grounds  199 
r.  8.  119,  26  SCt  e,  60  £1  ed.  116.  4 
AnnCsa  4M1.  In  Salmon  Ft&lls  "hSxtt- 
Co.  T.  Trngtov,  n  -F:  Cas.  No.  1>,26T, 


8  Ware  110,  111  [rev  10  P.  Cas,  No. 
5,494,  Brunn.  Coll.  Cas.  602  (rev  23 
How.  28,  16  L.  ed.  412)],  Ware,  J., 
said;  "Before  proceedihg  to  examine 
these  cases  on  their  merits,  it  may 
not  be  Improper  to  observe  that  some 
time  and  some  expense  would  have 
been  saved.  If  these  three  libels  had 
been  united  in  one;  or  if,  before  hear- 
ing the  first,  the  three  had  been  con- 
solidated and  heard  together.  They 
at!  Involve  one  or  more  questions  as 
to  the  liability  of  the  Vessel  for  the 
loss  of  the  cotton  under  circumstances 
common  to  all.  Such  a  Joinder  of 
parties,  where  several  persons  have 
causes  of  action  of  a  like  nature,  and 
involving  one  or  more  questions  com- 
mon to  all,  is  authorized  by  the  gen- 
eral principles  of  admiralty  practice. 
It  has  from  time  immemorial  been 
the  familiar  usage  in  the  case  of 
seamen  suing  for  their  wages.  But  it 
is  a  right  which  extends  to  all  par- 
ties in  analogous  cases.  The  Su- 
preme Court  has  held  that  It  extends 
to  several  consignees  suing  for  dam- 
ages sustained  by  their  goods  from 
the  unseaworthiness  of  the  vessel  or 
the  fault  of  the  master.  Rich  v. 
Lambert,  12  How.  (U.  S.)  847.  358.  \Z 
L.  ed.  1017.  And  I  have  supposed 
that  It  embraced  suits  by  material 
men,  where  the  liability  or  the  vessel 
Is  a  Question  involved.  Such  joinder 
Is  not  only  authorized  by  the  general 

{irlnciples  of  admiralty  practice,  but 
B  specially  enjoined  by  the  prooess 
act  of  July  22,  1818  (3  U.  8.  St.  at  i<. 
19  9  3).  The  act,  so  far  as  It  applies 
to  proceedings  In  the  admiralty,  I  un- 
derstand to  he  merely  in  affirmance  of 
the  pre-existing  law  of  the  Court, 
In  such  cases  ox  Joinder  or  consolida- 
tion, all  the  evidence  touching  the 
questions  common  to  all  the  cases, 
is  taken  but  once,  and  when  these 
questions  are  dedaed,  the  cases  be- 
come separate  and  distinct,  and  each 
party  litigates  his  own  on  Its  own 

Secullar  merits."  "One  of  the  bene- 
ts  of  the  power  of  the  admiralty 
court  to  bring  in  all  the  parties 
charged  with  fault  In  a  collision  case, 
and  to  consolidate  all  the  libels  Into 
one  case,  la  that  by  one  decree  the 
court  can  settle  the  rights  of  all  the 

Parties  and  do  substantial  justice." 
er  Morris,  J.,  In  The  Job  T.  Wilson, 
84  Fed.  204,  206. 

[a]  Salvage  suits. — In  cases  where 
various  salvors  libel  for  a  salvage 
service  rendered  in  common  by  all, 
the  court,  on  motion,  will  of  course 
consolidate  the  suits.  In  such  a  suit 
not  only  Is  an  advantage  gained  in  a 
saving  of  time  and  expense,  but,  the 
whole  matter  being  before  the  court 
at  once.  It  can  also  observe  more 
readily  the  relative  merits  of  the  dif- 
ferent salvors.  The  Eliza  Lines,  61 
Ped.  308;  The  Sarah  R  Kennedy,  25 
Fed.  672.    See  Salvage  [35  Cyc  777]. 

[b1  Consolldatloii  after  trial.— 
Pacific  Steam  Whaling  Co,  v.  Grls- 
more.  117  Ped.  68,  54  CCA  454. 

[c]  Htmo  pro  toso  consoIldatloiL.-^ 
Mere  agreement  between  counsel  that 
cross  suits,  one  at  common  law  In  the 
circuit  osurt  and' the  other  an  admi- 
ralty llbil  In  rem  In  the  aistrlct  court, 
shall  be  tried  on  the  same  evidence. 


and  the  finding  of  the  trial  Judge 
that  the  cases  were  consolidated,  are 
insufficient  to  constitute  a  nunc  pro 
tuno  consolidation.  S.  P.  Sbotter  Co. 
V.  Larsen,  184  Fed.  706.  67  CCA  259 
[rev  on  other  grounds  140  Fed.  860, 
72  CCA  7].  - 

[d]  Bffeot  Oft  ciglit  of  appeal. — It 
has  been  held  that  consolidation  of 
separata  suits  on  distinct  causes  of 
action  by  distinct  parties  did  not  give 
a  right  of  appeal  to  the  supreme 
court  where  none  would  have  existed 
had  the  proceedings  been  distinct  and 
separate  throughout.  Rich  v,  Lam- 
bert, 12  How.  (U.  S.)  847,  18  1..  ed. 
1017. 

14.  The  Columbia.  109  Fed.  660.  48 
CCA  596;  The  Burke,  4  F.  Cas.  No. 
2.159.  4  CllfC.  SS2. 

[a]  Ose  suit  nay  be  bronght 
against  two  vessels  for  damages  from 
collision,  both  being  In  fault.  The 
Washington,  9  WalL  (U.  S.)  513,  19 
L.  ed.  TStT^ 

16.    The  Helenslea,  7  P.  D.  S7. 

[a]  After  one  acUoa  ku  bees 
heua  and  deelded  the  court  has  no 
power  to  consolidate  it  with  another, 
or  to  admit  evidence  given  In  the 
decided  action  In  a  second  action 
against  the  same  ship  arising  out  of 
the  same  matter,  without  the  consent 
of  the  parties.  The  Demetrius,  L. 
R.  3  A.  &  F.  528. 

[b]  Oases  eeMoUOatad  mmsr  be 
tried  toffstliw  or  sspazaMTt  as  the 
court  may  determine,  and  miere  con- 
solidated cases  are  tried  together  the 
court  must  be  careful  not  to  apply 
evidence  taken  before  the  eonsolldap 
tlon  to  any  Issue  with  reference  to 
which  It  was  not  taken.  The  Ella. 
Lines,  61  Fed.  808. 

[o]  Sspanto  itfanno*  to  regls- 
tfB><*— One  of  several  consolidated 
causes  may  be  referred  to  the  regis- 
trar separately  where  it  Is  convenient 
to  do  so.  The  Helen  R.  Comwr,  L.  R. 
8  A.  &  B.  339, 

16.  Larrlnaga  v.  Two  Thousand 
Bags  Sugar,  40  Fed.  507  (holding  fur- 
ther that  the  rule  was  not  affected 
by  the  fact  that  by  reason  of  suCk 
severance  the  right  of  appeal  to  the 
supreme  court  was  taken  away). 

17.  In  re  Louisville  Underwriters, 
184  V.  8.  488,  10  SCt  587,  33  L.  ed. 
991;  Ex  p.  Devoe  Mfg.  Co.,  108  U.  S. 
401,  2  set  894,  27  L.  ed.  7«4;  New 
England  Mut.  Ins.  Co.  v,  Detroit,  etc., 
Nav.  Co..  18  Wall.  (U.  S.)  807,  SI 
L.  ed.  846;  Atkins  r.  Fiber  Disin- 
tegrating Co.,  18  Wall.  (U.  S.)  272, 
21  L.  ed.  841:  Manro  v.  Almeida,  10 
Wheat.  (U.  S.i  473,  6  L.  ed/SeS: 
Manchester  v.  Hotchkiss,  16  F.  Caa 
No.  9,004.  Contra  Wilson  v.  Pierce, 
30  P.  Cas.  No.  17.826. 

[a]  Aot  rabr.  88,  1887,  o  871  fi  4, 
(24  U.  S.  St.  at  L.  424),  providing  that 
all  suits  to  be  brought  In  the  federal 
courts  in  Missouri,  not  of  a  local 
nature,  must  be  brought  in  the  di- 
vision having  Jurisdiction  over  the 
county  where  defendants,  or  either 
of  them,  reside,  was  held  to  apply  to 
an  admiralty  suit  In  personam.  The 
L.  B.  X..  88  Fed.  290. 

[bj  irnOer  Aet.liaicoli  8.  1881,  e 
IM I  g  (» -n;  &  Si  at  li.  SjOT)  wher* 
two  or  more  d^fs&daata  tM  eltistfjs 
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A  libftl  in.  nm  may  be  proeecnted  in  any  distriet 
in  wbieh  the  vessel  or  other  [ooperty  libeled  is  appre- 
hended^ or,  where  the  district  is  divided  into  divi- 
sions, in  the  division  -where  it  is  found.^ 

In  cases  of  seiznre  for  forfeitures  or  penalties  the 
district  court  of  the  district  where  the  seizure  wu 
made  has  jurisdiction,^  or,  where  the  seizure  was 
made  on  the  high  seas  or  in  -foreign  territory,  the 
court  of  the  district  iuto  whieh  the  vessel  is  carried.''' 

[$  146]  F.  Farties— 1.  Ubalants— a.  In  OeneraL 
Adnuralty,  it  has  been  said,  has  no  strict  rule  as 
to  parties.^  But  the  established  role  of  the  admi- 
ralty courts  is  that  the  suit  must  be  brought  in  the 
name  of  the  real  party  in  interest,''  and  su^  interest 
must  be  averred  unequivocally  and  with  certainty.^* 

[$  146]  b.  Oapadty  to  Sue— (1)  In  OeneraL  A 
person  totally  incapacitated  must  sue  by  next 

of  different  districts  of  the  state  of 
Xrf>uislaDa,  the  suit  may  be  brought 
In  either  district.  Dcwns  v.  -Wall, 
176  Fed.  657,  IQO  CCA  209. 

[c]     rorutfn      coKPorattoiui.  Act 


^oid."  If  it  appears  from  the  libel  that  the  libelant 
is  not  entitled  to  sue,  the  respondent  may  demur; 
but  if  the  incapacity  does  not  appear,  but  exists  in 
fact,  he  must  plead  it  in  bar.'^ 

[$  147]  (2)  Minors.  There  is  no  rule  in  the  ad- 
miralty courts  requiring  minors  to  sue  by  next  friend. 
A  minor  may  recover  for  wages  where  the  contract 
was  made  personally  with  him  and  where  it  does  not 
appear  that  he  has  any  parent,  guardian,  tutor,, or 
master  entitled  to  receive  his  earnings,^  although 
he  may  also  recover  through  his  next  &iend.'^ 

\S  148]  0.  Suits  for  Use  of  Another.  The  prac- 
tice of  instituting  a  suit  in  the  name  of  one  perstm 
for  the  benefit  of  another,  to  whom  the  right  has  been 
transferred,  and  of  making  one  person  libelant  as 
the  representative  of  another,  does  not  obtain  in 
admiralty,  except  in  certain  cases,^  as  of  salvage^"* 


Cocgr.  of  March  3,  1887,  c  373  \  1\ 
(24  r.  S.  St.  at  I>.  BB2),  provldlnf^' 
that  no  civil  suit  shall  be  brought 
before  a  district  or  circuit  court 
against  any  person  by  any  original 
process  or  proceeding  In  any  other 
district  than  that  whereof  he  Is  an 
Inhabitant,  does  not  apply  to  causes 
of  admiralty  and  maritime  Jurisdic- 
tion, and  a  libel  In  personam  may  be 
maintained  avalnst  a  foreign  corpora- 
tion in  any  district  in  which  service 
may  be  had  upon  it.  In  re  St.  Paul, 
etc.,  Ins.  Co.,  134  U.  S.  493  note,  10 
set  589.  33  L.  ed.  994  note:  In  re 
liOuisvlUe  Underwriters,  134  Tlf.  S.  488, 
10  set  687,  33  L.  ed.  991;  New  Eng- 
land Mut.  Ins.  Co.  V.  Detroit,  etc., 
Nav.  Co,  18  Wall.  (U.  S.)  307,  21  L. 
ed.  846;  Rellly  v.  Philadelphia,  etc.,  R. 
Co.,  109  Fed.  849;  Atkins  v.  Fibre 
Disintegrating  Co.,  2  P.  Cas.  No.  600, 

1  Ben.  118  [rev  2  Fed.  Cas.  No.  602 
(rev  18  VP-all.  272,  21  L.  ed.  841)3. 

18.  The  Slavers,  2  Wall.  (U.  S.) 
S83,  17  ed.  911;  The  Propeller  Com- 
merce, 1  Black  (U.  S.)  574.  17  Li.  ed. 
107;  The  Ada,  1  F.  Cas.  No.  38,  2  Ware 
408;  The  Erl,  14  F.  Cas.  No.  7,765,  3 
Cliff.  456;  Town  V.  Western  Metropo- 
11^24  F.  Cas.  No.  14»114,  28  HowPr 
(N.  T.)  283. 

[a]  QoMrtlou  of  IwudailMi— Be- 
tween New  Tork  and  New  Jersey. 
EfaE  p.  Devoe  Mfg.  Co..  108  U.  B.  401, 

2  set  8t4,  27  L.  cdt  764;  The  Norma, 
82  Fed.  411;  The  Sarah  S.  Kennedy, 

25  Fed.  BU:  The  Argo.  1  F.  Caa.  No. 
SIS.  7  Ben.  804;  The  Julia  Lawrence, 

26  F.  Cas.  No.  15,502.  Between  Mary- 
land and  "Virginia.  Altcheson  v.  The 
Kndless  Chain  Dredge,  40  Fed.  253. 

[b]  By  pi— ding  to  the  merits  a 
claimant  may  waive  any  Irregularity 
existing  on  account  of  Sling  tne  libel 
at  a  time  when  the  vessel  was  not 
within  the  district.  St.  Paul  F.  & 
M.  Ins.  Co.  v.  The  Lake  Superior,  21 
F.  Cas.  No.  12,244. 

[c]  The  oharaoter  or  ooovpihtlon  of 
the  parties  has  nothing  to  do  with 
determining  the  Jurisdiction  of  an 
admiralty  court.  Kellum  v.  Emerson, 
14  P.  Cas.  No.  7.669,  2  Curt.  79. 

[d]  A  pettUoa  by  Bit  owner  for 
Bnltetloii  of  llAbllltT  should  be  tiled 
In  the  district  in  which  the  suit  In 
rem  has  -been  Instituted,  or,  where  no 
suit  has  been  Instituted,  It  may  be 
filed  in  the  district  In  which  the  lia- 
bility was  Incurred.  See  Shipping  [36 
eye  421  et  seqi. 

19.  The  L.  B.  X.,  88  Fed.  290;  The 
Willamette,  53  Fed.  602. 

[a]  Ubel  brought  In  wrong  divi- 
sion.^— (1)  Where  a  llbet  In  rem  is 
brought  In  the  wrong  division,  the 
objections  thereto  being  purely  for- 
mal and  it  being  probable  that  the 
case  will  be  tried  on  issues  of  fact, 
a  motion  by  respondent  to  transfer 
the  cause  to  the  ri«ht  division  should 
be  granted  (The  Willamette,  S8  Fed. 
802) ;  and  .(2)  the  oEalmant,  by  appear- 
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Ing,  securing  the  release  of  tKe  vessel, 
and  having  the  case  transferred  to 
another  division,  waives  any  objec- 
tion on  the  ground  that  the  suit  was 
Instituted  In  the  wrong  division  (The 
WllUmette,  70  Fed.  874,  18  CCA  366, 
SI  LRA  715). 
aa    See  supra  i  102. 
31.    See  supra  a  102. 
as.    American  Steel  Bargs  Co.  V- 
Chesapeake,  eta.  Coal  Agency  Co.,  116 
Fed.  669,  53  CCA  301. 

33-  Frets  v.  Bull,  12  How.  fU.  3.) 
466,  13  I.,  ed.  1068;  Bastfleld  Steam- 
ship Co.  V.  McKeon,  186  Fed.  857  [rev 
on  other  grounds  201  Fed.  465,  120 
CCA  249]:  MInturn  v.  Alexandre,  6 
Fed.  117;  Reppert  v.  Robinson,  20  F. 
Cas.  No.  11.703.  Taney  492. 

In  The  Sarah  J.  -Weed,  21  P.  Cas. 
No.  12,350,  2  Lowell  555,  it  was  held 
that  where  a  petitioner  had  made  an 
assignment  of  his  property  for  the 
benefit  of  creditors  the  petition  must 
be  amended  by  Joining  the  assignee. 

[a]  Tltl*  tsBvormxfly  In  saowsr. 
— The  fact  that  owners  In  possession 
have  temporarily  placed  the  title  in 
another  will  not  prevent  such  owners 
from  maintaining  a  libel  for  collision. 
Messena  v.  The  Nellson,  17  F.  Cas. 
No.  9,493a.  ^,     ,  .  . 

[b]  OWBW  «f  •qiulUlils ,  l^srMt 
nay  m  for  daautCM  Ikt  e^Uj^on^ 
The  John  B.  Dallas,  94  Fed.  89B.  , 

[c]  A  manM  woman  may  sue-  for 
damages  for  the  loss  of  her  parapher- 
nallain  her  own  name,  and  need  not 
use  that  of  her  husband.  The  State 
of  New  York,  22  F,  Cas.  No.  13,328, 
7  Ben.  460.  .      .    .  ,^ 

[d]  A  SIMKUB  may  sue  In  admiralty 
to  recover  possession  of  a  vessel 
which,  while  In  his  custody  under  at- 
tachment, was  taken  from  him  and 
carried  Into  another  state.  The  Bon- 
nie Doon,  36  Fed.  770. 

[e]  A  mortgage*  la  posssaslon  has 
an  Interest  enabling  him  to  sue  In  rem 
for  earnings  from  towage.  Kearney 
V.  A  PIle-Drlver,  3  Fed.  246. 

[f]  A  corporation,  (1)  It  has  fre- 
quently been  held,  may  sue  for  salv- 
age services  or  for  other  maritime 
claims  In  a  court  of  admiralty.  The 
Camanche,  8  Wall.  (U.  S.)  448.  19  L. 
ed.  397;  The  Collier,  L.  R.  1  A.  &  E. 
83;  The  Paul,  L  R.  1  A.  &  E.  57;  The 
Pericles,  Brown  &  L.  80;  The  Minne- 
haha, Lush.  335.  See  also  Salvage 
{3B  Cyc  7381.  (2)  The  libel  must 
aver  that  the  libelant  Is  a  corporation. 
Sun  Mut.  Ins.  Co.  v.  Missisafopl  Val- 
ley Transp.  Co.,  14  Fed.  S98,  4  Mc- 
Crary  636. 

[g]  Proceedings  may  bs  bnnVht 
In  we  arm  name  by  a  snzvlvlBg  part- 
ner, where  It  Is  known  to  the  claim- 
ants that  he  continued  to  carry  on 
the  business  In  the  firm  name.  Byrnes 
V.  The  Rockaway.  4  P.  Cas.  No,  2,274. 

[h]  A  foreign  sovsreign  may  fllo 
a  libel  In  an  admiralty  court,  as  well 
as  any  other  foreign  person,  and  the 
suit  does  not  become  abated  by  the 
death  or  deposition  of  the  sovereign. 
The  Sapphire,  11  WalL.  <U.  8.)  164, 
20  L.  ed.  127. 

[11  aistatM  «r  <M*as«d  persons 


are  represented  by  their  executors, 
administrators,  or  other  legal  repre- 
sentatives.    The  Cadiz,  20  Fed.  157. 

24.  Hlntum  v.  Alexandre,  B  Fed. 
117.    See  Infra  §  186. 

86.  Sunday  v,  Gordon,  23  F.  Cas. 
No.  18,616,  Blatchf.  &  H.  &69.  - 

[a]  Psrson  unalil*  to  undsrstaud 
Biigluh  langnags. — A  person  who, 
from  Incapacity  of  mind  or  other 
cause,  cannot  be  made  to  understand 
the  English  language  cannot  be  a 
party  to  a  sworn  libel.  He  should 
sue  under  the  guardianship  of  a  com- 
mittee, a  next  friend,  or  a  trustee. 
Sunday  v,  Gordon.  23  P.  Cas,  No. 
13.616,  Blatchf.  &  H,  569. 

as.  Knight  V.  The  Brig  Attlla,  14 
F.  Cas.  No.  7,881,  Crabbe  326, 

37.  The  David  Faust,  7  F,  Cas.  No. 
8,59B,  1  Ben.  183;  The  Etna,  8  F.  Cas. 
No.  4,542,  1  Ware  474;  The  Melissa, 
16  F.  Caa  No.  9,400.  Brown  Adm.  476; 
Wlcka  V.  Enils,  29  F.  Cas.  No.  17,6U» 
Abb,  Adm.  444. 

"In  Wicks  V.  Ellis,  29  P.  Cas.  Mo. 
17,614,  Abb.  Adm.  444,  on  a  motion  by 
respondent  to  be  discharged  from  ar- 
rest on  the  ground,  among  others, 
that  the  libellant  was  a  minor,  and  no 
next  friend  had  been  appointed,  etc.. 
Judge  Betts  held  that  it  could  not  be 
demanded  as  a  matter  of  right,  that 
a  minor,  suing  In  the  -admiralty  for 
wages,  should  sue  by  next  friend;  and, 
also,  that  if  his  so  doing  In  his  own 
name,  without  the  appointment  of  a 
next  friend,'  was  a  legal  defense  In 
any  cas«,  the  respondent  must  be  put 
to  his  plea  to  the  competency  of  the 
Ubellanl."  The  Melissa,  16  F.  Cas.  No. 
9,400,  Brown  Adm.  476,  479. 

38.  Davis  V.  The  Beneca,  7  F.  Cas. 
No.  8,651.  Ollp.  84. 

[a]  insoonanct  of  Bsxt  flisnd.— 
A  court  of  admiralty  will  Interpose  to 

rirotect  the  rights  of  a  minor  suing 
n  that  court  by  his  prochein  anu 
against  the  misconduct  of  such  next 
friend,  and  will  hold  his  acts  In  the 
conduct  of  the  suit  not  conclusive  on 
the  rights  of  the  minor  If  he  acts  in 
bad  faith,  and  especially  If  he  col- 
ludes with  the  adverse  party.  The 
Etna,  8  P.  Cas.  No.  *,542,  1  Ware  474. 

SS.  Fretz  V,  Bull,  12  How.  (U.  S.) 
466,  18  L.  ed.  1068;  Eastfleld  Steam- 
ship Co,  V,  McKeon,  186  Fed.  357  [rev 
on  other  grounds  201  Fed.  465,  120 
CCA  249] 

[a]  "r'or  all  others  Interestsd." — 
-Where  a  consul  made  himself  a  party 
with  another  in  a  suit  for  salvage 
"for  all  others  Interested,"  It  was  held 
that,  although  It  would  have  been 
more  regular  to  set  forth  the  names 
of  the  others,  or  otherwise  designate 
them  In  the  caption  of  the  libel,  the 
defect  was  merely  formal,  since  the 
rest  of  the  Instrument  set  forth  the 
history  of  the  case  In  such  a  way  that 
the  court  could  Infer  whom  he 
represented.  The  Huntress,  12  F.  Cas. 
No.  6.912,  1  Phila.  (Pa.)  122  [mod  on 
another  point  20  F.  Cas.  No.  11,971, 
2  Wall.  Jr.  591. 

ao.  Eastfield  Steamship  Co.  v.  Mc- 
Kebn,  18C  Fed,  8fi7  \xvt  on  other 
grofipd?  201  Ped.  |>U^120  OCA  t4»J. 
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and  other  cases  somewhat  aDalogooB,  as  suits  for 
seamen's  wages  haTuig  a  like  cause  of  complaint,*^ 
and  suits  where  the  owner  of  ^oods  claims  damages 
for  their  injury  or  destruction  while  heing  trans- 
ported on  a  vessel." 

Master  for  owners.  The  master  of  a  vessel  may 
bring  in  his  own  name  actions  for  claims  which  the 
owners  have  in  relation  to  the  ship,  her  cargo,  or 
fi^e^bt,"  and  he  may  sue  tither  in  rem  or  in  per* 
sonam  for  loss  of  cargo." 

Owners  and  mortgacees  for  imnireTa.  A  suit  in 
behalf  of  insurers  may  be  maintained  by  the  owner," 
or  mortgagee." 

The  owners  of  a  vessel  may  sae  for  the  owneis  of 
the  cargo.'' 

A  consignee  may  sne  in  behalf  of  the  conBignor," 
as  may  one  ^rtiom  the  shipowners  have  treated  as 

consignee." 

An  assignee  may  sue  for  bis  assignor  where  the 
assignee  has  a  similar  claim  against  the  same  res.^" 

H  149]  d.  Persons  Holding  by  Assignment  or 
SolvogttUon.  As  a  geperal  rule  persons  holding 
elaims  by  assignment  are  entitled  to  sue  therefor  in. 
admiralty  in  their  oWn  names/^  or  Ijo  continue  suits 


31.  S!astfle1d  Steamship  Co.  .v.  Mc- 
Keon,  186  Fed.  357  [rev  on  other 
(rounds  201  Fed.  465,  120  CCA  2491. 

89.  XIastfleld  Steamship  Co.  v.  Mc- 
Keon,  186  Fed.  357  [rev  on  other 
(rounds  201  Fed.  466,  120  CCA  2491. 

83.  Coramander-ln -Chief,  1  "Wall. 
CD.  S.)  43,  17  L..  ed.  609;  Disney  v. 
Fumess,  79  Fed.  810:  Thatcher  v.  Mc- 
Culloh,  23  F.  Gas.  No.  13,862,  Olcott 
365:  Tuellja  v.  Torras,  113  Ga.  691,  S9 
SB  466  Tctt  Cycl. 

[a]  a  oolUnon  Vfttwtm  the  master 
may  sue  in  behalf  of  seamen,  ship- 

Sers,  and  passengers.  American  Ins. 
o.  V.  Johnson,  1  F.  Caa.  No.  303, 
BUtchf.  &  H.  9;  The  Una,  24  F.  Cas. 
No.  14,S31,  6  Ben.  198.  See  also  Th« 
Uercedes,  ICS  Fed.  66«. 

M.  Newell  v.  Norton,  8  Wall.  (U. 
S.)  267,  18  U  ed.  271;  The  Richard 
Doane,  20  F.  Caa.  No.  11,786,  2  Ben. 

8S.  Newell  v.  Norton.  8  Wall. .  (U. 
8.)  267,  18  1>.  ed.  271;  Frets  v.  Bull. 

12  How.  (U.  S.)  468,  13  L.  ed.  1068; 
Slastfleld  Steamship  Co.  v.  McKeon, 
186  Fed.  357  [rev  on  other  grounds 
201  Fed.   465,  120  CCA  249];  Falr- 

frieve  v.  London  Mar.  Ins.  Co.,  94  Fed. 
86,  37  CCA  190;  Pacific  Coast  Steam- 
ship Co.  V.  Ban  croft- Whitney  Co.,  94 
Fed.  180,  36,  CCA  135  [rev  on  other 
grounds  180  U.  S.  49,  21  SCt  278,  4S  L. 
ed.  4191;  The  Grand  Republic.  10  Fed. 
398;  The  Anchorla,  9  Fed.  840. 

[a]  Th.»  antbonlv  of  th«  Illtelaat 
to  recover  for  the  use  of  the  Insurers 
must  appear.  The  Anchorla,  9  Fed. 
840. 

[b]  Whan  inniMr  mar  ma  In  own 
nam*. — The  insurance  company  may 
sue  the  offending  party  in  Its  own 
name,  or  In  the  name  of  the  owner, 
when  it  has  paid  the  latter  the  full 
amount  of  the  loss;  but  when  the  In- 
surance paid  is  not  equal  to  the  dam- 
age done  the  Insured  must  sue  and 
can  recover  the  entire  damage,  al- 
though he  will  be  a  trustee  for  the 
Insurance  company  for  the  surplus 
remaining:  after  the  satisfaction  of 
his  own  claim.  Falrgrieve  v.  London 
Mar.  Ins.  Co.,  94  Fed.  686,  37  CCA  190; 
Pacific  Coast  Steamship  Co.  v.  Ban- 
croft-Whitney Co.,  94  Fed.  180,  36 
CCA  135  [rev  on  other  grounds  ISO 
U.  S.  49.  21  SCt  278,  45  L.  ed.  4191. 

36.  The  Grand  Republic,  10  Fed. 
398 

87.  The  Beaconifleld,  168  V.  S.  303, 
IS  SCt  860.  39  U  ed.  998;  The  Com- 
mandar-in-bilet,  1  WalL  (U.  B.)  43, 
17  U  «d.  609. 

[aj  In  a  eoUlBlon  oaae  It  is  unnec- 
esaary  to  make  the  owners  of  the 
carfo  of  one  of  the  veasela,  both 
found  In  fault,  parties  to  the  anlt, 
they  beinc  already  virtually  before 


the  court  through  the  libelants,  the 
owners  of  the  vessel.  Leonard  v. 
Whltwlll,  16  F.  Cas.  No.  8,261,  10 
Ben.  638. 

38.  McKlnlay  v.  'Morrlsh,  21  How. 
(U.  S.)  343,  16  L.  ed.  100;  The  Nail 
City.  22  Fed.  537. 

-  [a]  In  whoM  name, — The  con- 
signee may  sue  either  in  his  own 
name  or  the  name  of  his  principal. 
McKlnlay  v.  Morrlsh,  21  Bow.  (U.  8.) 
343.  16  L.  ed.  100. 

39.  The  Water  Witch,  1  Black  (U. 
S.)  494.  17  L.  ed.  155. 

4a    The  Prussia,  IpO  Fed.  484. 

41.  Falrgrieve  v.  London  Mar.  Ins. 
Co.,  94  Fed.  686,  37  CCA  190;  Park  v. 
The  Hull  of  the  Edgar  Baxter.  37  Fed. 
219:  Sun  Mut.  Ins.  Co.  v.  Mississippi 
Valley  Transp.  Co.,  14  Fed.  699,  4  Mc- 
Crary  636;  The  Liberty  No.  4,  7  Fed. 
226:  Mlntum  v.  Alexander,  6  Fed.  117; 
Cobb  V.  Howard.  6  F.  Caa.  No.  2,924. 
8  Blatchf.  624  [aft  6  F.  Caa.  No.  2,926. 
10  NTLegObs  86M;  Cohan  v.  The 
Rolling  Wave,  8  ¥.  Cas.  No.  2,989a; 
Mutual  Safety  Ins-  Co.  v.  The  Cargo 
of  George,  17  F.  Cas.  No.  9,981,  Olcott 
89,  3  NYLegObs  260;  The  Sarah  J. 
Weed,  21  F.  Cas.  No.  12,360,  2  Lowell 
555;  Swett  v.  Black,  23  F.  Cas.  No. 
13.690,  1  Sprague  574;  Morln  v.  The 
Steamboat  F.  Slgel,  10  Minn.  250; 
Reynolds  v.  The  Steamboat  Favorite, 
10  Minn.  242. 

Assignability  of  maritime  liana  see 
Maritime  Liens  [26  Cyc  801,  802]. 

[a]  Vay  sn*  on  aaretal  damanda 
darivad  from  dlSara&t  soutom. — Cobb 
V.  Howard,  5  F.  Cas.  No.  2,925,  10 
NTLegObs  353. 

[b]  Tha  abaolnta  power  to  oollaot, 
r»oa4^  for,  and  app»p>lata  ftalgbta, 
executed  for  a  valuable  consideration 
by  a  corporation  for  and  during  Its 
lifetime.  Is  equivalent  to  an  equitable 
assignment  of  the  freights,  and  car- 
ries with  It  the  right  to  sue  for  their 
recovery.  Paclflc  Coast  Co.  v.  Ander- 
son, 107  Fed.  978,  47  CCA  106. 

[c]  A  mare  volunteer  to  whom 
claims  for  damages  by  collision  have 
been  assigned  solely  for  the  purpose 
of  suit,  and  'who  has  no  Interest 
therein,  has  no  standing  to  prosecute 
such  Claims  In  a  court  of  admiralty. 
The  Trader,  129  Fed.  462. 

[d]  Claim  for  anppUaa  and  rapalra. 
— The  right  to  sue  In  admiralty  to  en- 
force a  Claim  for  supplies  and  repairs 
to  a  vessel  Is  personal,  and  cannot  be 
maintained  for  the  benefit  of  an  as- 
signee of  a  duebill  or  promissory  note 

elven  to  secure  the  claim.  Repptrt  v. 
.obtn8on„20  F.  Cas.  No.  11,703,  Taney 

4a.  Burke  v.  Tha  Brig  M.  P.  Rieb, 
4  F.  Caa.  No.  2.181,  1  Cliff.  808;  Scaver 
V.  The  Camml,  Zl  F.  Caa.  No.  12,693. 


already  began  by  their  assignors,"  and  the  uuaoe  is 
true  of  parties  holding  by  subrogation." 

Thus  an  insurer  who  has  paid  the  elaima  on  hu 
policies  is  entitled  to  be  subrogated  to  the  rights  of 
the  insured  and  may  sne  in  his  own  name^*  or  in  the 
name  of  the  insured;^  but  when  the  value  of  the 
property  exceeds  the  insuranee  money  paid  the  suit 
must  be  brought  in  the  name  of  the  insured,  unless 
the  insurer  can  show  that  the  excess  of  damages  over 
the  sum  for  which  he  sues  has  been  paid,  released, 
or  otherwise  extinguished,  so  that  the  claimants  are 
no  longer  liable  to  an  action  therefor  at  the  suit  of 
anyone.** 

An  nnezecnted  sgrMment  for  assignment  of  a 
chose  in  action  does  not  divest  the  assignor  of  his 
title  or  interest  so  as  to  deprive  him  of  the  right  to 
maintain  suit  thereon  in  his  own  name.^' 

150]  e.  Joinder  of  LibeUnts."  All  parties 
may  join  as  libelants  where  their  rights  of  recovery 
rest  on  a  common  cause  of  action,  whether  the  suit 
is  in  personam  or  in  rem,  although,  as  between  them- 
selves, their  int&ests  may  be  separate,  and  the  rule 
applies  whether  the  elaims  arise  ex  oontraeta  or  ex 
delicto.* 

43.  Eastfleld  Steamship  Co.  v.  Mc- 
Keon, 186  Fed.  357  [rev  on  other 
grounds  201  Fed.  466.  120  CCA  249]; 
The  Cadia,  20  Fed.  167;  Mutual  Safety 
Ins.  Co.  v.  The  Cargo  of  George,  17 
F.  Cas.  No.  9,981,  Olcott  89.  8  NTLeg 
Obs  260. 

44.  Liverpool,  etc..  Steam  Co.  v. 
Rienli  Ins.  Co.,  129  U.  S.  397,  9  SCt 
469,  32  L.  ed.  788;  Fhcenlx  Ins.  Co.  v. 
Brie,  etc.,  Transp.  Co.,  117  U.  S.  312, 
6  set  750,  29  L.  ed.  873;  Fairerleve 
V.  London  Mar.  Ins.  Co.,  94  Fed.  686, 
37  CCA  190;  Pacific  Coast  Bt^mshlo 
Co.  V.  Bancroft-Whitney  Co.,  94  Fed. 
180,  36  CCA  135  frev  on  other  erounds 
180  U.  S.  49,  21  SCt  278.  4^  L.  ed. 


4191 :  Sun  Mut.  In&  Co.  v.  ^Ainlwippl 
Valley  Transp.  Co.,  14  Fad.  899.  4 
McCrary  636;  The  Liberty  No.  4,  7 
Fed.  226;  Mutual  Safety  Tns.  Ca  V. 
The  Cargo  of  GeorKe.  17  F.  Cas.  Na 
9,981.  Olcott  89,  8  NTLeKOba  2C0. 

BnbtogattOB  of  marlnolnmrav  gtn.- 
waUy  see  Marine  Insurance  126  Cyc 
710]. 

45.  Frets  V.  Bull.  12  How.  (U.  S.) 
466,  18  L.  ed.  1088;  PaclUc  Coast 
Steamship  Co.  v.  Bancroft-Whitney 
Co..  94  Fed.  180,  36  CCA  136  [rev  on 
other  grounds  180  U.  S.  49,  21  SCt  278, 
45  L.  ed.  4191. 

48.  Falrgrieve  v.  London  Mar.  Ins. 
Co..  94  Fed.  686.  37  CCA  1^0. 

•W.  *Biistfleld  Steamship  Co.  v.  Mc- 
Keon, 201  Fed.  465,  120  CCA  249. 

4&  OonaoUdatton  of  oanms  see 
supra  !  142. 

.  49.  Pretz  V.  Bull,  12  How.  OJ.  S.) 
466,  13  L.  ed.  1068;  Sastfleld  Steam- 
ship Co.  V.  McKeon,  186  Fed.  857  -[rev 
on  other  grounds  201  Fed.  485,  120 
CCA  2491:  The  Oregon,  133  Fed.  609, 
68  CCA  603;  Jacobsen  v.  Dalles,  etc., 
Nav.  Co.,  93  Fed.  975;  American  Ins. 
Co.  Johnson,  1  F.  Cas.  No.  803, 
Blatchf.  ft  H.  9;  The' Hull  of  a  New 
Ship.  12  F.  Caa.  No.  6,859,  2  Ware 
203;  The  Ton ng  Mechanic,  80  F.  Cas. 
No.  18,182,  3  Ware  S8.  " 

In  The  Prlna  Oeorg,  19  Fed.  653, 
654  [aft  23  Fed.  906,  and  quot  The 
Oregon,  133  Fed.  609,  616,  68  CCA 
603],  Billings,  J.,  said:  "Where  a 
thing  Is  defendant  and  several  per- 
sons are  asserting  rights  In  It.  dis- 
tinct, but  before  the  same  tribunal, 
the  proceedings  are,  for  certain  pur- 
poses, necessarily  to  be  considered 
together;  I.  e.,  whenever  It  Is  neces- 
sary to  rank  the  claims  or  to  propor- 
tion the  proceeds.  This  would  happen 
whenever  the  proceeds  should  be  In- 
sufficient to  pay  all  the  claims  in 
full.  Again,  when,  as  In  this  case, 
the  elaima  rest  upon  a  charge  of  a 
voluntary  wtthholalnc  of  provislcms, 
etc.,  tha  easaa  neeesBarilr  involve  a 
common  queaUen,  via.,  wfaethar  an 
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Seamsn  nuy  me  joinUy  In  ftdmiralty  for  tbeir 
wages,  although  they  eannoi  do  bo  at  oommon  la'w,'^ 
Bnt  other  seamen  eannot  be  etnnpUled  to  j(an  Tith 
one  saiug  for  his  vages.'* 

8«rml  owiwn  of  cargo  coimyed  in  llie  same  ship 
may  be  joined  in  a  libel  in  rem  for  damage  done  to 
the  goods." 

In  cases  of  salrage  all  the  eoealvors  must  be  made 
parties  to  the  libel." 

Strikiiic  out  Ubalants  with  no  interest.  The  name 
of  any  party  who  has  lost  his  interest  in  the  suit  ean, 
on  a  proper  application,  be  stricken  from  the 
record.^* 

Misjoinder  of  parties  libdant,  when  not  objected 
to,  will  not  prevent  a  decree." 

151]   2.  Defendants— a.  In  Snits  in  Personam. 

adequate  supply  of  provisions  was 
orlfflnally  laden  on  board.  The  case 
Is  therefore  analogouB  to  caaes  of 
salvaae  or  collision  In  this  respect, 
and  for  this  reason  the  Joinder  would 
be  pennlsslhle.  But  I  think  the 
joinder  is  allowed  even  in  cases  which 
are  In  their  origin  distinct,  and  have 
no  conneotlon  save  that  they  are  as- 
serted against  a  common  res.  When 
there  Is  a  suit  In  rem.  It  is  a  pre- 
requisite of  jurtadlctlon  that  there 
should  t»  a  warrant  and  a  aelsure. 
In  these  cases  there  must  be  either 
the  expense  of  sixty  seizures,  or  there 
must  be  a  Joinder  that  one  seizure 
may  arreet  for  all  the  claims.  There- 
fore the  joinder  Is  allowed.  The  dif- 
ficulties of  answering  and  defending 
are  not  enhanced,  and  the  expense  is 
reduced.  It  is  for  this  reason,  also, 
that  the  statute  permits  that  suits 
separately  commenced  may  be  con- 
solidated by  the  court  when  they  are 
*of  a  like  nature  or  relative  to  the 
same  question.'  .  .  .  Judge  Ware, 
speaking  of  unconnected  claims  of 
material-men,  thus  lays  down  the 
rule:  'Being  maritime  liens,  there  Is 
no  doubt  that  they  may  be  enforced 
by  process  In  the  admiralty,  where  all 
may  Join  and  have  their  rlshts  set- 
tled In  a  single  suit,  or  may  Intervene 
for  their  own  Interest,  after  a  libel 
has  been  filed,  and  have  the  whole 
matter  disposed  of  In  or  under  one 
proceeding,  or  one  attachment.  In- 
stead of  having  as  many  suits  as 
there  are  creditors,'    .    .    .    The  ob- 

Sctlon  Is  not  that  the  cause  of  each 
aelant  is  not  distinctly  and  issuably 
stated,  but  that  they  are  all  stated  In 
one  pleading,  and  are  in  their  nature 
separate  causes  of  action  accruing  to 
distinct  persons.  In  other  suits  the 
ruling  might  be  very  different,  but  In 
a  proceeding  In  rem,  in  the  admiralty, 
this  is  not  Irregular  or  unauthorised, 
and  the  exception  must  be  over- 
ruled," 

[a]  Bale  arailsd.— (1)  Seamen  and 
passengers  joined  with  owners  to  re- 
cover damages  for  collision  (The 
Queen.  40  Fed.  I»4):  (2)  Joinder  of 
severs]  passengers  seeking  to  recover 
penalties  for  voluntarily  withholding 

? revisions  (The  Princ  Oeorg,  28  Fed. 
06  [aft  19  Fed.  653]);  (8)  Joinder  of 
several  shippers  for  damages  caused 
by  common  disaster  (Sun  Mut.  Ins. 
Co.  v.  Mlsslislppl  Valley  Transp,  Co., 
14  Fed.  69£,  4  McCrary  6S6);  (4)  ac- 
tion by  Joint  owners  to  recover 
freight  (Donovan  v.  Dymond,  7  F. 
Gas.  No.  8.993,  8  Woods  141);  (5)  all 
the  owners  of  vessel  injured  by  col- 
lision (The  Propeller  Richard  Doane, 
2e  F.  C&B.  No.  11,765,  2  Ben.  Ill: 
The  Sam  Glaty,  21  F.  Caa  No.  12.276, 
B  Blss.  190);  and  (6)  insurers  Joined 
with  owners  to  recover  damages  for 
collision  (The  Steamer  City  of  Paris, 
5  F.  Cas.  No.  2,766,  1  Ben.  629). 

[b1  BaiiM  jMMon  llbelattt  and 
•poaMnt. — A  joint  action  in  personam 
cannot  be  maintained  by  several  libel- 
ants constituting  a  firm  of  shipbuild- 
ers for  repairs  pu<  on  a  vessel  of 
which  one  of  the  firm  is  part  owner 
and  is  made  a  reapondeDt  wltli  tli« 


In  a  suit  in  personam  where  flie  liability  is  joint  all 
the  necessary  defendants  must  be  joined,''  while,  if 
the  liability  is  several,  the  proceedings  most  be 
several."  Where  the  liability  is  joint  and  several 
the  parties  liable  may  be  sued  either  jointly  or  sev- 
erally," and  where  in  such  case  the  suit  is  against 
one  only  and  property  attached  has  been  released 
on  bond,  omitted  owners  will  not  be  permitted  to 
defend  and  the  suit  will  be  regarded  as  against  the 
original  respondent  only."  If  the  libelant,  by  reason 
of  certain  facts  allbged,  is  uncertain  which  of  two 
defendants  is  liable  to  him,  he  may  sue  them  jointly 
and  pray  for  alternative  relief.^ 

A  foreign  corporation  may  be  made  a  respondent 
in  a  suit  in  ptersouam  if  duly  served  with  process.'^ 

The  United  States  cannot  be  lawfully  sued  in  an 


other  owners.  The  Brothers,  7  Fed. 
878,  fi  Hughes  282. 

[cj  The  other*  uaj  oome  la  by 
petition  on  a  libel  Sled  by  one  sep- 
arately. The  Oregon.  183  Fed.  609, 
67  CCA  608;  The  Pi4nz  Georg,  19  Fed. 
658  [aft  2S  8061:  The  City  of 

Parl^  fi  F.  Cas.  Na  Vf^i,  1  Ben.  S29: 
The  Hull  of  a  New  Ship,  12  F.  Caa 
No.  6,868,  2  Ware  803;  The  Merchant, 
17  F.  Cas.  No.  ^,434,  Abb.  Adm.  1; 
The  Young  Mechanic,  80  F.  Cas.  No. 
18.182.  3  Ware  58.  See  also  The 
Mercedes,  108  Fed.  559. 

[dl  Bven  after  an  intexloctrtwy 
decree  an  order  of  Joinder  may  be 
made.  The  Queen,  40  Fed.  694;  The 
City  of  Paris.  6  F.  Cas.' No.  2,766,  1 
Ben.  529.  ■ 

[el  All  the  owners  of  a  vessel  In- 
Ivrsd  by  collision,  may,  and  should, 
be  joined  as  libelants.  The  Richard 
Doane,  20  F.  Cas.  No.  11,765,  2  Ben. 

[f1    r«r sons  anSeriag  separate  la- 

jnrlM  from  a  oolUsion  mav  Join  in  a 
libel  to  recover  damages  therefor 
from  the  owner  of  the  vessel  in  fault. 
Jacobsen  v.  Dalles,  etc.,  Nav.  Co.,  93 
Fed.  975. 

[gl    Persons  not  Jointly  Interested. 

— (1)  Seamen  suing  for  wages  can- 
not be  made  coUbelants  In  a  suit  on 
a  bottomry  bond.  They  are  In  no  way 
Jointly  Interested  with  the  libelants. 
Jaurekhe  v.  The  B.  Q.  Troop,  13  F. 
Cas.  No.  7,231.  (2)  A  claim  for 
wages,  and  for  moneys  advanced  to 
the  use  of  a  vessel  on  the  part  of 
one  libelant,  cannot  he  Joined,  In  an 
action  in  ursonam,  with  a  separate 
claim  for  wages  alone,  on  the  part 
of  another.  But  a  seaman  who  claims 
to  recover  both  for  wages  and  for 
moneys  advanced  to  the  ship's  use, 
may  Join  In  a  libel  In  rem  with  a 
collbelant  claiming  wages  on^.  The 
Merchant,  17  VTC^.  No.  9,484,  Abb. 
Adm.  1.  _ 

fh]  Parties  whose  Interests  avs 
aatagonlstio  cannot  be  Joined  as  libel- 
ants if  objection  is  made.  See  Coast 
Wrecking  Co.  v.  Phoenix  Ins.  Co..  7 
Fed.  286  (where  no  Objection  was 
made  to  the  misjoinder,  which  was 
therefore  held  to  be  waived). 

[i]  When  two  vessels  are  oUUr 
a-  coatrsot  of  mateShlp,  there  Is  no 
such  Joint  property  in  a  whale  taken 
by  one  of  them  as  requires  the  owners 
of  both  to  Join  in  an  action  for  Its 
tortious  conversion.  Taber  v.  Jenny, 
23  F.  Cas.  No.  13,720,  1  Sprague  815. 

[J1  Bngland. — The  practice  of  the 
English  admiralty  courts  is  that  all 
persons  Interested  In  a  salvage  serv- 
ice may  Join  In  a  suit  for  the  reward; 
in  collision  cases  all  persons  inter- 
ested in  Uie  ship  may  be  Joined;  and 
so  in  suits  for  seamen's  wages.  The 
Jurisdiction  Act  (1875)  $  21.  and 
Order  L.XXII  Rule  No.  2,  leave  the 
practice  untouched.  The  Mer^chal 
Suchet,  ri8961  P.  238. 

5&  Oliver  v.  Alexander,  16  Pet. 
(U.  S.)  143,  8  L.  ed.  349:  Collins  v. 
Hathaway,  6  F.  Cas.  No.  8,014.  Oleott 
176:  Act  JuW  20.  1790,  o  29  S  6  (1  U. 
8.  St.  at  U  ll4).  _ 
Caj   A3X  tts  «MV  off  a  tcmWI  may 


unite  in  a  libel  for  double  wagea 
The  Chllde  Harold.  6  F.  Na  M76, 
Oleott  275. 

51.  Collins  V.  Hathaway,  6  F.  Cas. 
No.  3.014,  Oleott  176;  Nebon  v.  The 
Hercules,  17  P.  Oas.  No.  10.108:  Act 
Jul^^20,  1760,  o  29  I  6  (1  U.  S.  St  at 

[a]  no  Aot  Jaly  30^  ITM.  e  99  S  6 
(1  U.  8.  St  at  irn84),  applies  only 
when  the  actions  are  actually  brought 
upon  what  Is  evidently  the  same  cause 
of  action  and  cannot  be  used  by  the 
respondents  to  conclude  the  seamen. 
Nelson  v.  The  Hercules,  17  F.  'Caa. 
No.  10.108. 

S8.  Rich  V.  Lambert,  12  How.  (U. 
8.)  347.  tS  L.  ed.  1017. 

88.    See  Salvage  rSS  Cyo  7791. 

M.  The  Falcon.  8  F.  Cas.  No.  4.618, 
4  Blatchf.  867:  Thompson  v.  The 
Jachin,  23  F.  Caa  No.  18.969. 

[a]  Kay  be  strlckea  oat  on  appeal. 
— Taylor  v.  Harwood,  26  F.  Cas.  No. 
18,794,  Taney  487. 

[b]  Indemnity  for  costs  to 
consenting  libelants. — ^Where  the  ma- 
jority of  the  owners  of  a  vessel  bring 
a  suit  In  the  name  of  all,  the  minority 
owners  are  not  entitled  to  have  their 
names  stricken  out  of  the  libel,  but 
may  move  to  have  the  suit  stayed 
until  they  are  Indemnified  for  costa 
Richmond  v.  New  Bedford  Copper  Co., 
20  F.  Cas.  No.  11,800.  2  Lowell  Sli. 

66.  Coast  Wrecking  Co.  V.  ^<entx 
Ins.  Cpy  7  Fed,  236. 

56.  C!ard  v.  Hfnes.  3B  Fed.  698 
(where  it  was  held  that  the  respon- 
dent, one  of  the  owners  of  the  vessel, 
might  show  by  plea  that  there  were 
other  owners  who  should  be  made 
parties). 

[a]    Objaotion  to  noajotnder^As 

in  the  case  of  parties  libelant,  ob- 
jection to  the  nonjoinder  of  all  the 
parties  respondent  In  actions  In  per- 
sonam can  only  be  made  by  means  of 
a  plea  in  abatement,  or  of  an  answer 
having  the  constituents   of  such  a 

flea.  Reed  v.  Hussey,  20  F.  Cas,  No. 
1.646,  Blatchf.  &  H.  625.  See  also 
The  Plng-On  v.  Blethen.  11  Fed.  607, 
7  Sawy.  482. 

67.  Matem  Olbbs,  16  F.  Cas.  No. 
9,273,  1  Sprague  168  (where  It  was 
held  that  the  master  and  owners  of 
a  whale  ship  were  not  liaMe  to  be 
sued  Jointly  oy  a  seaman  for  his  lay 
or  share).  See  also  Benedict  Adm. 
(Sd  ed)  I  387. 

6a.  The  Beaconsfleld,  IBS  V.  8.  606, 
15  set  860,  89  L.  ed.  696  (dictum); 
National  Bd.  Har.  Underwriters  v. 
Melchers.  46  Fed.  648. 

69.  Johnson  v.  CHilcago.  etc..  FL 
Co.,  119  U.  S.  888,  7  SCt  264.  SO  L. 
ed.  447;  National  Bd.  Mar.  Under- 
writers V.  Melchers,  45  Fed.  643.  See 
also  Coleman  v.  Martin,  6  F.  Cas.  No. 
2,985,  6  Blatchf.  119. 

eo.  Neall  V.  Curran.  98  Fed.  831. 
See  also  The  Bmlly,  9  Wheat.  (U.  S.) 
381,  6  li.  ed.  116;  Brig  Caroline  v. 
U.  S.,  7  Cranch  (U.  S.)  496,  3  L.  ed.  417. 

ei.  In  re  Louisville  Underwriters, 
184  V.  8.  488.  10  S(?t  587,  68  L.  ed. 
991;  Reilly  V.  PhlladeliAla.  etc,  R. 
Go.,  109  Fedi  849.  ■  See  also  supra 
t  144.  and  Infra  S  IM^ 
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admiralty  court  without  its  conaent.** 

[f  152]  b.  In  8nits  in  Rem.  Where  two  vessels 
are  joint  and  sevwal  wrongdoers,  the  libelant  may 
libel  either  or  both,"  or  make  each  a  formal  party 
and  seize  either  under  the  process  of  the  court,  leav- 
ing the  other  out  of  the  lit^tion  alt<^etber."*  But 
in  the  latter  ease  it  is  the  in^vilege  of  the  vessel 

Srocdeded  against  to  bring  the  other  vessel  into  the 
tigation  under  Admiralty  Rule  No.  59." 
A  puty  in^fverly  joiiied  as^defendaat  in  a  suit 
for  possession  will  be  discha^d  with  costs.** 

li  153]  3.  Smfh  of  Party  Fending  Suit.  The 
executor  of  a  libelant  who  has  died  pending  a  suit 
in  rem  may  have  the  suit  continued  in  his  own  name.*' 
The  death  of  one  of  defendants  since  the  commenoe- 
ment  of  a  suit  in  personam  does -not  affect  the  pro- 
ceeding, the  cause  of  action  sornving." 

Personal  injuifls.  There  are  some  statements  in 
opinions  and  textbooks  to  the  effect  that  the  rule  in 
admiralty  is  the  same  as  at  cowmen  law  and  that 
a  cause  of  action  for  perstmal  injuries  abates  by 
death."  Bnt  tiiere  are  other  cases  which  seem  to  be 
better  anthority,  in  which  it  is  held  that  suits  in 


rem  in  admiralty  do  not  abate  by  the  death  of  tie 
party,'*  And  in  proceedings  in  rem  the  death  of  a 
claimant  does  not  abate  suit  wnr  raider  a  aafasequest 
decree  erroneous.** 

1541  O.  Procsi  aad  Appaaranw  L  la  Qm- 
eral^-a.  Process.  When  a  libelant  has  filed  his  hbd 
and  stipulation  for  costs,  the  clerk  issues  the  protets 
or  writ  prayed  for  to  the  marshal  for  exeentioc  az-c 
return  in  accmrdanee  with  tJie  principles,  roles,  and 
usages  of  admiral^  eonrts.''  This  proeeBB  is  de- 
livwed  by  the  dei^  or  the  ][»roetor  for  the  libelant 
to  the  marshal,  whom  it  is  executed;  that  is,  the 
marshal  serves  a  citation  on  defendant,  or  attaches 
his  goods,  or  seizes  the  res  proceeded  against."  De- 
fects in  the  iffocess  or  service  may  be  waived  by  fail- 
ure to  ti^  advontags  of  them  seasonably;"  and 
errors  of  form  may  be  amended  <n-  corrected  Vy 
court."  If  oceeution  or  service  cannot  be  mads  bj 
the  return  d^  an  alias  writ  may  isane  to  the 
marshal.'* 

[(1561  Ik  BefcoziLof  Proceaa.  On  the  return  daj 
the  marshal  must  return  the  warrant  stating  wb^ 
has  been  done  under  it." 


ea.  Bowker  v.  U.  8.,  106  Fed.  S98; 
The  Othello,  18  F.  Caa.  No.  10,811, 
S  Blatchf.  842.  See  K«neraUy  United 
States  [SB  Cyc  776  et  seq], 

63.  The  Beaconefleld,  l68  U.  B.  SOS, 
16  set  860,  S»  L.  ed.  998;  The  Wash- 
ington. 9  Wall.  (U.  B.)  618,  19  L.  ed. 
787;  The  F.  W.  Voaburch,  98  Fed. 

[a]  A  party  isJvMd  by  Um  cob- 
mzMB*  a«fflv«ae«  of  two  or  sum 

Ttmlm  may  proceed  against  all 
jointly  or  rvcover  hia  entu-e  damaae 
asalnst  one.  The  Ruth.  178  Fed.  7«; 
The  St.  lAwrence,  19  Fed.  828;  The 
Franconla.  16  FM,  148.  21  Blatchf. 
2S3. 

64.  The  F.  W.  VoshUT^,  98  Fed. 
481. 

65.  The  Ruth.  178  Fed.  749;  The 
F.  W.  Voeburyh,  03  Fed.  481  (holding 
further  that  where  the  vessel  pro- 
ceeded aralnst  bas  delayed  to  bring 
In  the  other  vessel  until  other  liens 
against  its  codefendant  have  Inter- 
vened, It  cannot  complain  that  it  has 
to  bear  more  than  its  share  of  the 
amount  recovered  on  the  ground  of 
laches  of  the  libelant).  And  see  infra 
S  228. 

66.  The  Margaretta,  20  Fed.  824. 

67.  The  Ship  Norway,  18  F.  Caa. 
No.  10.857,  1  Ben.  493  (holding  further 
that  the  claimants  may  compel  him 
to  come  in  and  be  substituted). 

In  The  Cadix,  20  Fed.  157,  it  ap- 
peared that  an  executrix  of  a  libelant 
dying  pending  a  suit  In  rem  for  a 
maritime  tort  was  made  a  party  on 
the  death  of  the  libelant. 

[a]  Ob  the  death  of  ob*  UbdlBg' 
In  Ua  own  Mhalf  and-  for  others 
Intoraatod  (1)  It  Is  not  necessary  that 
bla  personal  representatives  should 
come  in  or  that  any  person  should 
■ex  offlclo  be  designated.  The  matter 
is  merely  one  of  convenience,  and  the 
substitution  of  another  of  those  rep- 
resented by  counsel,  preferably  one 
within  the  jurisdiction  of  the  court, 
will  meet  the  exigency.  U.  S.  v. 
Sampson.  187  U.  S.  486.  23  SCt  216. 
47  L.  «d.  248.  (2)  But  where  such 
libelant  bas  given- bond  blndhig  him- 
self, his  heu-s.  executors,  and  ad- 
ministrators, assuming  a  personal 
obligatlcm  to  b*  performed  by  him- 
self or  his  per8(mal  representatives, 
his  administrator  may,  on  his  death, 
be  subatituted  on  motion.  The  Mar- 
caret  B.  Roper,  106  Fed.  741,  46  CCA 

[b]  A  salt  In  Mm  tor  a  okom  of 
•ottoB  ex  OeUoto.  where  the  vessel 
was  released  on  stipulation,  may.  even 
after  the  lapse  of  nineteen  years  after 
filing  the  Ilbelt  and  the  subsequent 
death  of  the  owner  and  the  discharge 
nf  iit«  «xecutor,  proceed  upon  notice 

-vlor  executor  and  to  the 


auretlea 
617. 


New  Torlt  v.  White,  69  Fed. 


[c]    Omth  peadiBT  appeikL— (1)  Aa 

to  the  death  of  a  Mrty  pending  an 
appeal  to  the  circuit  court  of  appeals 
see  Clr.  Ct.  App.  Rule  No.  19.  <»)  A 
suit  for  collision,  brought  on  behalf 
of  the  owners  of  vessel  and  cargo  by 
the  master,  is  one  In  which  the  cause 
of  action  survives  the  death  of  the 
libelant;  and  where  he  has  given  bond 
binding  himself  and  his  heirs  and 
legal  representatives  to  abide  the 
Judgment  of  the  court,  and  pay  the 
costs  adjudged  against  him,  on  his 
death  pending  an  appeal  his  admin- 
istrator may  be  substituted  In  his 
stead.  The  Uargaret  B.  Roper,  106 
Fed.  741.  46  CCA  B78. 

aa.  Nevltt  V.  Clarke,  18  F.  Cas.  No. 
10,188,  Olcott  816. 

as.  The  City  of  Belfast,  186  Fed. 
208  (where,  however,  such  a  suit  was 
held  to  survive  by  virtue  of  state 
legislation);  Crapo  v.  Allen,  6  F.  Cas. 
No.  3,860.  1  Sprague  184;  Benedict 
Adm.  {3d  ed)  S  300. 

TO.  Penhallow  v.  Doane,  8  Dall. 
(U.  S.)  54,  1  L.  ed.  B07;  The  TIcoline. 
208  Fed.  670;  Munks  v.  Jackson,  66 
Fed.  571.  13  CCA  641;  Tfie  James  A. 
Wright,  13  F.  Cas.  No.  7,181,  10 
Blatchf.  160. 

[a]  A  salt  by  a  father  for  dam- 
ages snstalnsd  hr  assault  sad  battery 
or  Us  minor  oUla,  although  resulting 
in  the  child's  death,  has  been  enter- 
tained.  Plummer  v.  Webb,  19  F.  Cas. 

t,No.  11.284,  1  Ware  69.  See  also^The 
City  of  Brussels,.  6  F.  Cas.  No.  2,746, 
6  Ben.  370. 

[b]  A  anlt  by  a  hnabaad  for  In- 

Jutes  to  hla.wlfe,  of  which  she  died, 
las  also  been  entertained.    The  Sea 
Gull,  21  F.  Cas.  No.  12J78.  Chase  146. 

71.  Penhallow  v.  Doane,  8  Dall. 
(TJ.  S.)  64.  1  L.  ed.  607:  The  James 
A.  Wright.  18  F.  Caa.  No.  7,101,  10 
Blatchf.  160. 

[a]  A  olalm  1b  rem  for  a  tort  filed 
against  a  veasel  In  admiralty  pro- 
ceedings by  the  owner  for  limitation 
of  liability  does  not  abate  by  the 
death  of  the  claimant  The  Tioellne, 
208  Fed.  670. 

72.  U.  S.  Rev.  St.  8  913;  Admiralty 
Rule  No.  2;  Benedict  Adm.  (4th  ed) 
ti  341  et  seq;  Manro  v.  Almeida.  10 
Wheat.  (U.  8J  473.  6  L.  ed.  869  (where 
the  fact  that  a  particular  orocess  in 
freq^uent  use  in  the  admiralty  courts 
of  the  United  States  had  fallen  Into 
disuse  in  Bngland  was  held  to  be  no 
reason  for  Its  rejection). 

[a]  Tha  01«A  imnM,  aa  of  ooans, 
a  vnt  o>  ovdar  to  the  marshal,  which 
Is  called  "proeess."  This  is  Issued 
in  the  name  of  the  president  of  the 
United  States,  tested  by  the  Jadffa 
of  the  court,  and  signed  and  sealed 


by  the  clerk.  It  Is  directed  to  the 
marshal,  and,  after  setting  forth  the 
facts  as  to  the  flUng  of  the  libel,  it 
directs  the  marshal  to  attwrb  uid 
safely  keep  the  said  property.  If  ibe 
action  be  m  rem,  or  to  arrest  or  cite 
defendant  to  answer,  or  to  attach  bis 

f oods  and  chattels.  If  be  cannot  be 
ound,  according  to  the  various 
prayers  in  the  dlffercoit  kinds  o( 
causes.    Admiralty  Rule  No.  2. 

[b]  lasaanoe  In-  oaa  wllfcOBl  s» 
thwiqr^^  writ  u  the  usual  form 
of  a  monition  and  warrant  of  arrest 
In  a  suit  In  rem.  Issned  fTom  the 
office  of  the  clerk  of  a  fedwal  dis- 
trict court,  and  bearlns  the  seal  of 
that  court,  will  protect  the  marshal 
in  seising  and  detalninar  a.  vessel  ia 
conftnnnlty  to  the  command  of  the 
writ,  althooah  the  purp(»-ted  slgu- 
ture  of  the  d^uty  clerk  was  aflixed 
under  an  attempted  bot  ineffectoa] 
delegation  of  authority.  Bryan  t. 
Ker,  222  U.  S.  107,  32  SCt  26.  SC  L 
ed.  114  [rev  168  Fed.  233,  00  CCX 
179}. 

73.  Admiralty  Rules  Nos.  8.  9. 

[a]  Bervloe  of  prop—    is  ntm 

made  by  any  one  other  than  Ibe 
marshal  and  his  deputies,  unless  is 
a  case  where  the  marshal  Is  Inter- 
ested, Srhen  the  court  will  appoint 
some  disinterested  party  to  take  his 
place.  U.  8.  Rev.  St.  t  922 ;  Admlraliv 
Rule  No.  I. 

[b]  Bpeolal  dsmtj^It  has  bMc 
held  that  a  marshal  may  depute  a. 
person  who  Is  not  a  deputy  marsbsl 
to  serve  a  process  directed  to  him  to 
serve.  The  R  W.  Gorgas,  8  F.  Cas. 
No.-  4,585,  10  Ben.  460. 

74.  Reed  v.  The  Fanny,  SO  F.  Cu- 
No.  11,615a;  Robinson  v.  The  Lilli« 
Mills,  20  F.  Caa.  No.  11,058. 

[a]  The  giTb^  of  a  ettpnlatlM 
for  value  to  obtain  the  release  of  » 
vessel  waives  all  defects  in  the  scrr- 
Ice  of  process.  The  Acadia,  1  F.  Cu. 
No.  24.  Brown  Adm.  78. 

75.  U.  8.  Rev.  St.  «  064. 

[a]  Wot  amSBdaMe  en  ■■mssl — On 
appeal  from  a  district  fwmrt  diefectiw 
process  oanBot  be  cured  by  amiend- 
ment  The  City  of  Unooln.  19  Fed. 
460. 

76.  Hardy  v.  Moore,  4  Fed.  84S. 

77.  The  Steamer  Circassian.  5  F. 
Cas.  No.  2,781,  1  Ben.  128  (where  It 
was  held  that  the  nmrshal,  being  re- 
sponsible for  the  execntitm  of  tbe 
process  put  Into  his  hands,  should 
be  left  free  to  state  what  he  did 
with  It  subject     that  reaponslblltt}  ). 

[a]  Coaatastveasaa  aa  to  ptaee  •( 
••uwew— An  unnecessary  statemcDt 
in  the  marshafs  return  as  to  the  place 
of  seisnre  of  a  vessel  In  a  salt  In 
rem  is  not  eoaotnrive  of  the  eonrfi 
jHrtedlbtloa  «nv  the  re^iaad  It  atj 
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166]  c.  Appearance.  By  appearing  generally 
and  answering  to  the  merits  a  respondent  vaives  ol^ 
Sections  to  the  proeess  and  is  bound  by  the  decision 
in  the  eause.'*  And  8o,  where  the  corp<nate  owners 
of  a  vessel  seized  in  a  proceeding  in  rem  Tolnntarily 
appear  as  claimants,  althon^  under  the  vroug 
name,  they  are  parties  to  the  suit,  and  no  objection 
can  be  taken  to  the  decree  for  want  of  process  against 
them.^  But  a  general  appearance  in  an  action  in 
rem  is -limited  \sv  the  nature  of  the  action  and  the 
property  seized. 

1%  167]  2.  In  SnltB  in  Fenonam^-ft.  Uonition. 
The  mesne  proeess  in  .a  anit  in  personam  may  be  by 
a  simple  monition  in  the  nature  of  a  summons  to 
Appear  and  answer  to  the  suit.*^  There  ai^wars  to 
be  no  statute  or  rule  of  court  expressly  providing 
how  intations  in  admiralty  shall  be  served.  Aa- 
thorities  on  the  point  assert  that  the  service  must 


be  personal,*' 

otote  statirtea.  Serviee  of  monition  in  admiralty 
may  be  made  under  the  provisions  of  a  stote  statute 
relating  the  mode  of  service  in  actions  at  law  or 
in  equity?"  Thus  serviee  may  be  made  under  sueh  a 
statute  upon  the  agent  of  a  nonresident  defendant." 

[$  168]  b.  An«rt  of  Penott.  Another  form  of 
proceM  provided  by  the  admiralty  rules  for  such  suits 
ia  a  warrant  of  arrest  of  the  person,"  and  a  respon- 
dent properly  arrested  nndor  such  proeess  moat  re- 
main m  custody  until  he  gives  bond  or  stipulation  to 
satisfy  the  decree  f^inat  him."  But  imprisonment 
for  debt  on  process  from  admiralty  courts  has  now 
been  abolished  in  all  eases  vhere,  by  the  laws  of  ^ 
state  in  which  the  court  is  held,  imprisonment  for 
debt  has  been  aboliehed  on  similar  or  analogous  pro- 
cess issuing  from  a  state  eoiurt."' 

[$  159]   c  Foreign  Attachment.  The  warrant  of 


be  shown  "by  testlmoor,  under  a  plea 
to  the  jurisdiction,  that  the  seizure 
was  In  fact  made  outside  the  terri- 
torial jurisdiction  of  the  court.  The 
Llndrup,  70  Ped.  718. 

ib3  Betim  sot  Importlar  Mtnr*. 
L  return  by  the  marshal  that  he  has 
attached  a  vessel  by  delivering  a  copy 
of  the  writ  to  her  owner  or  master 
does  not  import  any  seizure  of  the 
vessel  Brennan  v.  Schooner  Anna  P. 
Xtorr,  4  Fed.  469. 

[c1  7alse  return. — When  the  mar- 
shal's return  Is  clearly  false,  the  court 
may  set  aside  all  proceedings,  Inter- 
national Grain  Celling:  Co.  v.  IMll,  13 
F.  Caa  No.  7,063,  10  Ben.  92. 

78.  Mlna  v.  I.  &  V.  Florlo  Steam- 
ship Co»  23  Fed.  916;  I<ee  v.  Thomp- 
son, 16  F.  Gas.  No.  8,202,  3  Woods  167. 

[a]  ^pssnuiM  «T  MM  partner  for 
allV— In  a  suit  agralnst  partners,  if  one 
entitles  his  plea  for  all  the  partners, 
and  the  proctor  appears  for  all,  it  Is 
a  sufficient  appearance  for  all.  Hills 
V.  Ross,  S  DalL  (U.  8.)  331,  1  U  ed. 
823. 

[b]  WliSM  BO*  a  ffaural  sppear- 

■nirti— WhTrrn  the  record  shows  that 
on  the  return  day  a  certain  person 
"appears  for  the  respondents  and  has 
a  week  to  perfect  an  appearance  and 
to  answer,**  It  will  not  he  regarded 
as  an  appearance  Which  operates  as 
a  voluntary  submission  to  the  Juris- 
diction.  The  Aberfoyle,  1  F.  Gas.  No. 

16,  Abb.  Adm.  242  TafC  1  F.  Cas.  No. 

17.  11  Blatchf.  860]. 

79.  Virginia,  etc..  Steam  Nav.  Co. 
V.  U.  S..  28  F.  Cas.  No.  16,978,  Taney 
418. 

80.  The  Monte  A.,  12  Fed.  831. 
[a1    Jurisdiction   to   render  per- 

soniu  Jndffment. — <1)  The  appearance 
of  the  foreign  owner  of  a  vessel  to 
claim  and  reiease  the  same  when 
seized  in  a  suit  In  rem  does  not  con- 
stitute a  general  appearance,  such  aa 
to  give  the  court  Jurlsdictton  to  ren- 
der a  personal  Judgment  against  him. 
The  Lowlands,  147  Fed.  986;  The , 
Monte  A..  12  Fed.  331.  (2)  Where  a 
libel  against  both  the  vessel  and  its 
owner  contains  no  prayer  for  moni- 
tion and  personal  Judgment,  and  no 
service  of  monition  or  attachment  of 
property  is  made  on  the  owner,  his 
appearance  to  answer  the  libel  in  rem 
gives  the  court  no  Jurisdiction  to 
enter  a  personal  Judgment  against 
him.  The  Ethel,  66  FelC  340,  13  CCA 
604. 

[hi  Appearaaoe  of  elalipant  not 
admission   of   former  owuersliip. — 

Where,  in  a  collision  case,  a  stipula- 
tion was  executed  bv  one  part  owner 
conditioned  to  pay  the  amount  of  the 
decree,  it  was  held  that,  although  an- 
other part  owner  appeared  by  proc- 
tor and  claimed  the  vessel  as  part 
owner,  such  appearance  was  not  an 
admission  of  ownership  at  the  time 
of  the  collision.  The  Steam-Ship 
Zodiac,  S  Fed.  220. 

[c]  S«lawe  under  Invalid  warrant 
of  arrest.  —Where  a  release  bond  Is 
glvan  after  seinre  of  a  vessel  naSar 


an  Invalid  warrant  of  arrest,  the 
claimant  being  then  Ignorant  or  such 
invalidity,  the  recital  in  such  bond 
that  the  claimant  and  his  surety  per- 
sonally appeared  and  submitted  them- 
selves to  the  Jurisdiction  of  the  court 
is  not  a  waiver  of  the  illegality  and 
does  not  operate  aa  an  appearance  In 
the  suit.  The  Berkeley,  68  Fed.  920. 
81.    Admiralty  Rule  No.  2. 

ia]  Wlwre  monition  nnneeessavy. 
nterventlon  of  the  claimant  and 
his  entering  into  stipulation  renders 
monition  unnecessary,  although  It  is 
directed  to  be  made  by  the  order  of 
seizure.  Williamson  V.  Brooits,  3 
Ala.  82. 

83.  Benedict  Adm.  <4th  ed)  S  848; 
2  Conklln  Adm.  Pr.  p  148.  But  see 
Betts  Adm.  Pr.  p  32. 

[a]  Vo    snbstltnted  servloe^In 

Walker  t,  Hughes,  182  Fed.  886,  it 
was  held  that  service  must  be  per- 
sonal or  by  attachment,  and  that 
service  made  by  exhibiting  to  a  ser- 
vant In  defendant's  family  at  his  resi- 
dence the  original  citation,  and 
leaving  with  her  a  copr  thereof,  was 
not  sufflclent. 

[b]  By  the  present  XaffUSh  pra»- 
tloe  a  citation  In  a  suit  in  personam 
must  be  served  personally,  unless  the' 
court  makes  a  special  order  authoris- 
ing It  to  be  served  in  some  other 
way.   Williams  &  Bntce  Adm.  p  S28. 

88.  In  re  Louisville  Underwriters, 
134  n.  S.  488,  10  set  SS7.  83  L.  ed. 
991;  Insurance  Co.  of  North  America 
V.  Leyland,  139  Fed.  67:  Doe  v.  Spring- 
field Boiler,  etc..  Co.,  104  Fed.  884,  44 
CCA  128. 

84.  In  re  Louisville  Underwriters, 
134  U.  S.  488,  10  set  687,  33  L.  ed.  991; 
Insurance  Co.  of  North  America  v. 
Leyland.  139  Fed.  67;  I>oe  v.  Spring- 
Held  Boiler,  etc.,  Co.,  104  Fed.  684,  44 
CCA  128.  And  see  U.  S.  v.  Bedouin 
Steamship  Co..  167  Fed.  863  (holding 
that.  In  an  action  by  the  United 
States  against  a  steamship  company 
to  recover  damages  for  breach  of  con- 
tract for  the  use  of  a  steamship, 
service  of  process  on  the  parties  who 
representee  the  owner  of  the  vessel 
In  her  chartering  to  the  government 
and  In  the  prosecution  of  a  claim 
against  It  was  sufTIcient). 

[a]  Foreign  oorporatlons.  ■  (!>  A 
Itbel  in  personam  may  be  maintained 
against  a  .corporation  in  any  district 
by  service  there  upon  an  agent  ap- 
imlnted  by  the  corporation  to  be 
served  with  legal  process.  In  re 
Louisville  Underwriters.  134  U.  S.  488, 
10  set  687,  33  L.  ed.  991.  (2)  In 
Christie  v.  Davis  Coal,  etc..  Co.,  92 
Fed.  3,  service  of  proeess  on  a  foreign 
corporation's  local  agent  was  held 
sufficient  to  give  the  court  Jurisdic- 
tion on  the  analogy  of  Admiralty  Rule 
No.  BO. 

[b]  The  acsat  or  mana«er  of  a 
partneraUp  vaa  may  properly  be 
served  with  process  in  the  absence 
of  the  partners.  Laweliilil  v.  Hind, 
I  Hawaii  Fed.  188  [den  reh  S  Hawaii 
Fad.  lai]. 


[c]    Servloe  on  affsnti  SaflanO. — 

To  constitute  service  of  a  summons 
on  an  agent  resident  In  the  district 
under  the  County  Court  Admiralty 
Jurisdiction  Act  of  1868,  the  agent 
must  be  such  at  the  time  of  service. 
The  City  of  Agra,  [1898]  P.  198. 

8B.    Admiralty  Rules  Nos.  2,  8. 

[a}  Secnrlty  repaired. — On  a  libel 
against  the  master  and  two  mates 
of  a  vessel  for  an  assault  ana  battery 
upon  libelant  by  the  two  mates,  who 
are  not  In  the  Jurisdiction,  where 
there  Is  no  evidence  that  the  master 
knew  of  the  mates'  intention  to  as- 
sault libelant  or  could  have  prevented 
It,  an  order  of  arrest  will  not  be 
issued  without  the  security  usually 
required  in  such  cases.  Cole  v.  Tol- 
lison,  40  Fed.  803. 

88.  Gardner  v.  Isaacson,  9  F.  Cas. 
Na  6,230,  Abb.  Adm.  14L 

OtlpiUatlon  or  feall  for  the  release 
of  the  person  see  Infra  9  168. 

[a]  PlBobarge  of  respondent.— (1) 
Where  a  libelant  procured  the  arrest 
of  respondent  In  a  suit  brought  In  a 
district  dUterent  from  that  In  which 
they  both  resided,  which  was  already 
in  litigation  between  the  parties  in 
the  courts  of  the  stote  In  which  they 
resided,  it  was  held  that  respondent 
should  be  discharged  from  the  arrest. 
Martin  v.  Walker,  18  F.  Cas.  No.  9,170, 
Abb.  Adm.  679.  (2)  But  a  motion  to 
discbarge  respondent  from  arrest  on 
the  ground  that  libelant  has  no  legal 
cause  of  action  will  not  be  granted 
where  the  evidence  read  upon  the- 
motlon  In  behalf  of  the  respective 
parties  Is  contradictory  as  to  the 
merits.  Wicks  v.  Ellis,  29  F.  Cas.  No. 
17,614,  Abb.  Adm.  444. 

87.  Admiralty  Rule  No.  47;  The 
Bremena  v.  Card,  38  Fed.  144;  Chiesa 
V.  Conover,  86  Fed.  834:  The  Carolina. 
14  Fed.  424;  Bell  v.  Nelson,  3  F.  Cas. 
No.  1,257;  The  Kentucky.  14  F.  Cas. 
No.  7.717,  4  Blatchf.  448;  Louisiana 
Ins.  Co.  V.  Nlckerson,  15  F.  Cas.  No. 
8.539.  2  Lowell  310;  Van  Stratton  v. 
Borbock.  28  F.  Cas.  No.  ie.87ea. 

[a]  PzeTioos  to  the  amendment  of 
AAmlxalty  Bnle  iro.  47,  promulgated 
In  1850,  it  was  held  that  the  act  of 
congress  adopting  statutes  abolishing 
imprisonment  for  debt  did  not  apply 
to  process  of  arrest  In  admiralty. 
Cure  V.  Bullus,  6  F.  Cas.  No.  8,488, 
Abb.  Adm.  556.  7  NTLegObs  346; 
Gaines  v.  Travis,  9  F.  Cas.  No.  6,180, 
Abb.  Adm.  422;  Gardner  v.  Isaacson, 
9  Cas.  No.  5,230,  Abb.  Adm.  141,  8 
NTLegObs  77;  Hodge  v.  Bemls,  12  F. 
Cas.  No.  6,557;  Marshall  v.  Bazin,  16 
F.  Cas.  No.  9,125,  7  NTLegObs  342. 

[b1  What  not  a  debt.— A  court  of 
admiralty  may  Issue  a  warrant  of 
arrest  of  the  person  as  process  for 
compelling  a  defendant  to  respond  to 
a  claim  for  unliquidated  damages, 
which  Is  not  a  debt  within  the  mean- 
ing of  U.  8.  Rev.  St.  I  990,  abolishing 
Imprisonment  for  debt  on  process 
issuing  from  United  States  courts  In 
lurMIetlons  whore  it  has  been 
abolished  by  tlie  statriaw.  Bolden  v. 
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arrest  in  a  suit  in  personam  contains  a  clause  that  if 
the  respondent  cannot  be  found  his  goods  and  chat- 
tels shall  be  attached  to  the  amount  sued  for  but 
such  attachment  is  authorized  only  where  the  re- 
spondent cannot  be  found  after  a  reasonable  search,"" 
and  where  the  officer  arrests  the  person  he  cannot 
at  the  same  time  attach  the  property.'^  It  has  been 
held  also  that  an  attachment  is  not  justified  where 
the  respondent  is  within  the  district,  but  cannot 
be  arrested  because  of  a  state  law  abolishing 
imprisonment  for  debt.'^  •  On  the  appearance  of 
respondent  the  attachment  will  be  dischai^d, 
but  if  there  be  no  appearance,  the  property 
will  be  held  until  the  final  disposition  of  the 
case." 

Not  limited  to  proceedings  ex  contractu.  The  pro- 
cess is  not  confined  to  proceedings  on  debt  or  con- 
tract, but  may  be  used  in  actions  ex  delicto^  or  in 
proceedings  for  costs," 

[$  160],  d.  Garnishment.  If  defendant  has  no 
goods  and  chattels  which  can  be  found  hy  the  mar- 
shal within  the  district,  his  credits  and  effects  to  the 


Jensen,  69  Fed.  745  [dlaappr  The 
'Bremena  v.  Card,  38  Fed.  144:  Chlesa 
V.  Conover.  $6  Fed.  S3i;  The  Carolina, 
14  Fed.  424:  and  foil  Hanson  v.  Fowle, 
11  F.  Cas.  No.  8.042,  1  Sawy.  539]. 

88.  Admiralty  Rule  No.  2:  Manro 
V.  Almeida.  10  Wheat.  (U.  8.)  473,  6 
I.,  ed.  369;  The  Alpena,  7  Fed.  361; 
Barnes  v.  Bteamehip  Co.,  2  F.  Cas. 
No.  1,021,  6  Phlla.  (Fa.)  479:  Belt  v. 
Nelson,  3  P.  Cas.  No.  1,257;  Bouysson 
V.  Miller,  3  F.  Cas.  No.  1,709.  Bee 
186;  Cushing  v.  Laird,  6  F.  Cas.  No. 
8,508,  4  Ben.  70;  The  Invincible,  13 
F.  Cas.  No.  7,064,  2  Gall.  29  faff  1 
Wheat.  238,  4  L.  ed.  80] -Louisiana 
Ina.  Co.  V.  Nickerson,  15  F.  Cas.  No, 
8,539,  2  Lowell  310;  Mutual  Safety 
Ins.  Co.  V.  The  Cariro  of  Qeoree,  17 
F.  Cas.  No.  9,981,  Olcott  89,  3  NYLeg 
Oba  260;  Reed  v.  Uussey,  20  F.  Cas. 
No.  11,646.  Blatchf.  &- H.  S25:  Smith 
V.  Mlln,  22  F.  Cas.  No.  18,081,  Abb. 
Adm.  873;  Spencer  v.  Bailey.  1  Hawaii 
187. 

[a]  Til*  praoUoe  Is  old,  dating  at 
least  from  the  time  of  Queen  Eliza- 
beth, being  fully  set  forth  in  Clerke's 
Praxis,  a  manual  of  admiralty  prac- 
tice published  at  that  time.  CWke 
Praxis  Curlge  Admlralitatls  Angllee  tit 
24-32;  Smith  v.  Miln,  22  F.  Cas.  No. 
13,081,  Abb.  Adm.  373. 

[b]  ChivenMd  pElnuuUy  %r  n- 
SMiB*  eowt  rul— ."  -Shorey  v.  Ren- 
nell.  22  F.  Cas.  Na  12,807,  1  Spracue 
418. 

;'c]  Torel^  corporation. — The  dfs- 
ct  courts  of  the  United  States,  as 
courts  of  admiralty,  may  award  at- 
tachments against  the  property  of 
foreign  corporations  found  within 
their  local  Jurisdiction.  Atkins  v. 
Fibre  Disintegrating  Co.,  18  WalL  (U. 
S.)  272.  21  L.  ed.  841;  Clarke  v.  New 
Jersey  Steam  Nav.  Co.,  B  F.  Cas.  No. 
2,859,  1  Story  531. 

89.  Shewan  v.  Hallenbdck,  ISO  Fed. 
281:  InUmatlonal  Qraln  Celling  Co. 
V.  Dill,  IS  F.  Cas.  No.  7.05S,  10  Ben. 
92. 

[a]  ,  Tli«  marrtal  U  not  boud  to 
auks  'anr  «t«daa  ■•axeii  for  da- 
fsndut  within  the  district.  He 
should  ro  to  defendant's  residence 
or  his  place  of  business,  but  If  he 
cannot  oe  found  at  such  place  the 
marshal  Is  Justified  In  making  a  re- 
turn that,  not  finding  defendant,  he 
thereupon  attached  his  goods  and 
chattels.  See  International  Orain 
Ceiling  Co.  v.  Dill,  13  F.  Cas.  No.  7.0&3, 
10  Ren.  92. 

[b]  When  the  maMhal  ratums  that 
he  haa  mads  reasonabls  sffortai  to 
And  defendant  before  attaching  the 
property,  the  attachment  will  not  be 
set  aside.  Harrlman  v.  Rockaway 
Beach  Pier  Co..  6  Fed.  461. 

to.  Grace  v.  Bvana,  10  F.  Ca&  Na 
K,6fi0,  8  Ban.  479. 


91,  The  Bremena  v.  Card,  88  Fed. 
144. 

98.  Esaler  t.  Worth,  8  F.  Caa.  No. 
4,583b. 

9aL  Barnes  v.  Steamship  Co.,  2  F. 
Cas.  No.  1.021.  6  Phlla.  (Pa.)  479; 
The  Invincible,  18  F.  Caa.  Nou  7.054, 
2  OalL  29  [aff  1  Wheat  288.  4  L.  ed. 
80];  McGrath  v.  Candalen^  16  T.  Cas. 
No.  8,810,  Bee  64. 

94.  The  Delaware,  7  F.  Cas.  No. 
8,762,  Olcott  240. 

95.  Admiralty  Rule  No.  2;  Manro 
V.  Almeida.  10  Wheat.  <U.  S.)  478,  6 
L.  ed.  369;  Chlesa  v.  Conover,  36  Fed. 
334;  The  Alpena.  7  Fed.  861;  Dent  v. 
Radmann,  1  Fed.  882 ;  Gaines  v. 
Travis,  9  F.  Caa  No.  5,180,  Abb.  Adm. 
422;  Gardner  v.  Isaacson,  9  F.  Cas. 
No.  5,230,  Abb.  Adm.  141,  8  NTLegObs 
77;  Smith  v.  Miln.  22  F.  Cas.  No. 
13.081,  Abb.  Adm.  878  (where  the 
court  fully  and  ably  discusses  the 
whole  subject  of  garnishment  In  ad- 
miralty proceeding) :  Trask  v.  PeUe- 
tler,  24  F.  Cas.  No.  14,146. 

ta]  Shlpa  and  other  tangible  prop- 
Arty  ars  "affeota,"  within  the  mean- 
ing of  Admiralty  Rule  No.  2,  and  may 
be  reached  by  a  writ  of  garnishment 
when  in  the  nands  of  a  third  person. 
The  Alpena,  7  Fed.  361. 

98.  The  Olivia  A.  Carrlgan.  7  Fed. 
507;  Smith  v.  Miln,  22  Cas.  No. 
18,081.  Abb.  Adm.  373. 

[a]  Mod*  of  famiahmant^— Prop- 
erty Is  attached  in  the  hands  of  a 
third  i>arty  by  the  aervice  of  a  copy 
of  the  process  on  the  person  who 
holds  the  credits  and  effects,  the 
marshal  at  the  time  exhibiting  to  such 
person  the  original  process.  Cushing 
V.  Laird,  6  F.  Cas.  No.  3,608,  4  Ben.  70. 

[b]  wwt  b«  named  la  wrlt^The 
proceaa  will  be  set  aside  after  service 
as  to  nmishees  not  named  In  the 
writ.  Trask  v.  Pelletter.  84  F.  Cas. 
No.  14.146. 

97.  Shorey  v.  Rennell,  22  F.  Cas. 
No.  12,807,  1  Spragua  418.  ' 

[a]  OooMM  open  to  gmmlshM.— 
The  duty  of  the  garnishee  on  appear- 
ance is  to  discharge  himself  of  the 
effect  of  the  citation  by  showing  that 
he  holds  nothing  belonging  to  the 
debtor,  or  by  specifying  exactly  what 
he  does  hold  and  submitting  himself 
In  respect  thereto  to  the  court;  or 
be  may  contest  the  Justness  or 
amount  of  libelant's  demand.  Smith 
v.  Mlln.  22  F.  Cas.  No.  13,081,  Abb. 
Adm.  378. 

98.  Admiralty  Rule  No.  87;  Shorey 
V.  Rennell.  22  F.  Cas.  No.  l£80<,  1 
Sprague  407;  Smith  v.  Mlln.  28  F.  Cas. 
I^.  18,081.  Abb.  Adm.  378. 

Fa]  After  dafanlt  tha  ffunUha*  la 
not  entitled  as  of  rlg^t  to  put  In  an 
answer  except  to  state  facta  which 
have  DCQurrad  alaee  the  defajilt  Uc- 
Donald  V.  Rannel,  18  F.  Cas.  Na  8,766. 


amount  sued  for  may  be  attached  in  the  hands  of 
third  parties,  called  garnishees,  such  attachment 
beiog  called  a  "garnishment.'"*  In  order  to  bring 
the  garnishee  into  court  he  must  be  served  with 
citation  or  notice  calling  upon  him  to  appear  and 
answer,*'  and  after  this  has  been  done  it  becomes  the 
right  and  duty  of  the  garnishee  to  put  in  an  answer.** 
If,  after  being  properly  served,  the  garnishee  makes 
default,  execution  may  issue  against  the  effects  and 
credits  of  the  principal  in  his  hands,  or  he  may  be 
compelled  to  answer  by  compulsory  process,  and  the 
court  may  in  its  discretion  allow  him  to  answer  upon 
terms."* 

161]   3.  In  Suits  in  Rent— a.  In  OeneraL  The 

usual  process  in  proceedings  in  rem  is  by  warrant  of 
arrest  of  the  ship,  goods,  or  other  thing  to  he  ar- 
rested,""  which  generally  contains  also  a  monition 
to  all  interested  parties  to  appear  and  show  canse.' 
On  the  issuance  of  such  process  the  marshal  is  re- 
quired to  take  the  property  into  his  possession  for 
safe  custody,'  although  it  is  not  always  necessary  to 
take  actual  possession.*  Notice  of  the  seizure  should 

tb]  A  — oond  vandShBunt  from  a 
state  oourt  la  not  inoperative  because 
a  monition-has  been  previously  served 
by  the  marshal,  although  it  is  subject 
to  thejprocess  of  the  admiralty  court 
The  OnVla  A.  Carrlgan,  7  Fed.  607. 
99.   Admiralty  Rule  No.  9. 

[a]  Svaelan^  of  waerant. — (1)  A 
warrant  authorising  a  marshal  to 
take  possession  of  a  vessel  must  t>ear 
teste  In  the  name  of  the  Judge  of  the 
court  from  which  it  issues  and  be 
under  the  seal  of  such  court;  but  a 
warrant  Is  not  exceptionable  on  the 

?rround  that  It  cornea  from  the  Judge 
n  contradistinction  to  the  court 
Bowler  v.  Eldridge,  18  Conn.  1.  (!) 
A  writ  in  the  usual  form  of  a  moni- 
tion and  warrant  of  arrest  in  a  suit 
In  rem,  issued  from  the  office  of  the 
clerk  of  a  federal  district  court,  and 
bearing  the  seal  of  that  court,  will 
protect  the  marshal  In  seizing  and 
detaining  a  vessel  In  conformity  to 
the  command  of  the  writ,  although 
the  purported  signature  of  the  deputy 
clerk  was'  afllxed  under  an  attempted 
but  Ineffectual  delegation  of  author- 
ity, and  although  the  case  stated  In 
the  libel  upon  which  the  writ  issued 
was  not  cognizable  as  a  suit  in  rem 
In  admiralty,  but  only  as  a  personal 
action  for  damages.  Bryan  v.  Ker, 
222  U.  S.  107,  32  SCt  26.  66  L.  ed.  114 
[rev  163  Fed.  283.  90  CCA  179]. 

[b]  When  property  kaa  ben  sold 
or  otherwise  disposed  of.  so  that  It 
cannot  be  reaCheo  in  specie,  the  proc- 
ess may  be  enforced  against  the  pro- 
ceeds. The  Schooner  George  Prescott. 
10  F.  Cas.  No.  5,839.  1  Ben.  1. 

[c]  *'  'Arrest'  is  a  technical  term 
used  in  admiralty  proceaa  to  Indi- 
cate an  actual  selBore  of  property." 
Pelbam  v.  Rose.  9  WaU.  (U.  SO  !«• 
107.  19  L.  ed.  602. 

1.  Benedict  Adm.  (4th  ed)  |  8S8. 
[a]  iTsosasity  of  mealtftim  n  a^ 
tloa,^A  proceeding  In  rem  falnds  the 
res  without  a  personal  notice  to  tlie 
party  Interested.  The  Globe,  10  F. 
Cas.  No.  5,488,  2  Blatchf.  427  [rev 
10  F.  Cas.  No.  5,4841.  See  also  WIK 
llamson  v.  Brooks,  8  Ala.  32;  Bleme 
v.  The  Steam  Boat  Triumph.  2  Ala. 
788;  Bowler  v.  Bldrldge,  18  Conn.  1. 

[h]  Objection  for  InsoiBolaBt  dt- 
sorlptlon  of  property. — ^An  objection 
that  the  monition  did  not  sufficiently 
describe  the  property  to  be  attached 
Is  Insufficient  where  the  marshal  hu 
not  been  thereby  misled  and  attached 
the  wrong  property.  Lands  v.  Cargo 
of  Two  Hundred  and  Twenty-SareB 
Tons  Coal,  4  Fed.  478. 
a.  Admiralty  Rule  No.  >. 
S.  Snow  V.  One  Hundred  uA 
Eighty  and  Three  Fourths  Tons  Soap 
Iron.  11  Fed.  517. 


wa,  a  TeiseL  la  In  tke 
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be  giveu  by  pnblieation.' 

[f  162]  b.  DsBugM  for  Wroiifffiil  Amit.  While 
the  ardinary  arrest  of  »  tcbb^  secnriQr  for  eista 
having  been  given  by  the  lib^tont,  ia  an  ineonTenience 
to  vhi^  the  owner  is  reqnrred  to  snbmit  vithont  a 
remedy  beyond  the  eosts  open  his  sneeesa  in  the 
action/  yet  -where  the  libeUmt  firoeeeda  without  an 
honest  belief  that  he  is  nmng  a  rightful  remedy,  and 
his  aetion  is  in  the  nature  pf  a  miuaeious  prosecntion, 
he  will  be  held  in  any  damages  suffered  by  the  ship- 
owner through  the  wrongful  act.* 

163]  4.  Property  Subject  to  Seimie.  AU  ap- 
purtenances, boats,  tackle,  apparel,  machine,  or 
otber  apparatus  or  appliances  used  on  board  a  ves- 
sel when  the  lien  of  libelant  attaches  constitnte  a 
part  thereof,  and  should  be  seised  the  marshal, 
although  they  may  be  stored  on  shore  or  otherwise 
separated  from  the  vessel  when  suit  is  brought.^  The 


property  of  foreign  corporations  m«y  be  attached,' 
and  property  in  ttie  hands  of  an  assignee  is  not  ex- 
exopt  from  seizure.' 

Exempt  proper^.  Certain  property  eannot  be 
seised  in  rem."  Beal  estate,  it  nas  been  said,  is  not 
ordinarify  subject  to  attachment  under  mesne  ^pto- 
cess,  but  tiie  point  eannot  be  r^i^d  as  decided." 
And  property  held  Inr  a  shonff  eannot  be  attached." 
Nor  can  property  in  the  hands  of  a  receiver  appointed 
1^  a  state  court  be  attached,  without  first  obtainii^ 
permission  of  such  court."  Property  in  the  huids  ca 
the  collector  of  the  port  may  be  seised  by  service 
of  the  monition  on  the  eolleetor,  but  the  marshal 
eannot  take  the  property  into  his  possesuon  witiiout 
^lecial  order  of  the  court." 

FnUic  property.  As  the  government  does  not  al- 
low itself  to  be  sued,  so  its  property  eannot  be 
seised,"  and  the  same  is  true  of  the  public  property 


custody  of  the  marBhal,  his  receipt 
of  a  warrant  of  arrest  In  another  suit, 
with  Intent  to  levy  It,  Is  a  construc- 
tive levy,  notwithstanding  that  he  re- 
turns the  warrant  "withheld."  The 
Hayti&n  Republic,  60  Fed.  292. 

[b]  gropsrtj  la  onstodr  of  ool- 
l«otor. — Where  a  cargo,  libeled  for 
freight,  Ifl  In  the  custody  of  the  col- 
lector, the  service  of  the  monition  on 
him  by  the  marshal,  by  exhibiting 
the  original  process  and  leaving  a 
copy  thereof,  is  a  sufllclent  caption 
of  the  res  to  give  the  court  Jurisdic- 
tion to  order  a  sale  thereof  subject 
to  the  claims  of  the  United  States 
for  duties  and  expenses.  Two  Hun- 
dred and  Fifty  Tons  Salt,  5  Fed.  216. 

4.  Admiralty  Rule  No.  9;  Benedict 
Adm.  (4th  ed)  S  969. 

[al  Ferstmal  mttIm  eqiilTalent  to 
pni>llo»tlo&. — In  proceedings  in  rem 
against  a  vessel,  personal  service  on 
the  owner  dispenses  with  the  usual 

Eubllcatlon.  Hennlng  v.  Steamer  St. 
[elena,  5  La.  Ann.  349. 

5.  The  Amlral  Cecllle,  18*  Fed. 
67S;  The  Wasco,  53  Fed.  546;  Portland 
Shipping  Co.  V.  The  Alex  Gibson,  44 
Fed.  871  fafr  56  Fed.  603,  6  CCA  471; 
Kemp  V,  Brown,  43  Fed.  891;  Hender- 
son V.  Three  Hundred  Tone  Iron  Ore, 
38  Fed.  86;  The  Adolph,  5  Fed.  114; 
Thompson  v.  Lyle,  S  Watts  &  S.  (Pa.) 
166;  The  Strathnaver,  1  App.  Cas. 
68;  The  Margaret  Jane,  L.  R.  2  A.  & 

346;   The   BvangeliBmos,  Swab. 

378. 

[a]  AdTlee  of  * — *  libelant 
who  proceeds  In  rem  against  a  vessel 
In  good  faith  and  under  advice  of 
connseL  although  unsucceasful  In  es- 
tablishing a  Hen,  Is  not  liable  In  dam- 
ages because  of  his  attachment  of 
the  vessel  beyond  the  taxable  costs 
of  the  suit.  The  Alcalde,  132  Fed. 
676. 

[b]  V^on  »  tender  of  the  aoomed 

ooits  by  a  libelant  on  the  voluntary 
dismissal  of  his  libel  the  court  will 
not,  upon  application  of  the  claimant. 
Inquire  into  damages  caused  him  by 
an  unfounded  arrest  of  the  ship.  The 
Brig  Oriole,  18  F.  Cas.  No.  10,573, 
Olcott  87. 

e.  Gow  V.  William  W.  Brauer 
Steamship  Co.,  113  Fed.  672;  Brlggs 
iBxcurslon  Co.  v.  Fleming,  40  Fed. 
693  (where  the  libel  showed  that  the 
arrest  was  unwarranted);  The  Cath- 
cart,  L.  R.  1  A.  &  B.  314  (where  the 
arrest  was  made  with  adequate  knowl- 
edge that  It  was  unwarranted);  The 
Walter  D.  Wallet,  [1893]  P.  202 
(where  It  was  held  that  proof  of 
actual  damage  was  not  necessarylf 
the  arrest  was  malicious) :  The 
Cheshire  Witch,  Brown  &  L.  SU;  The 
Victor,  Lush.  72. 

[a]  »efti— 1  of  nndertaUng-.^ — ^A 
plalntlft  objecting  to  the  undertaking 
of  defendant's  solicitors  given  to  pre- 
vent the  arrest  of  the  vessel  must 
give  some  ground  for  his  objection, 
and  If  he  refuses  the  undertaking 
without  rsason  given  and  arrests  the 
vessel  be'  will  be  hold  liable  in  dam- 


ages and  costs.  The  (Mmdon,  [1900] 
P.  171. 

7.  The  Hawgood,  etc..  Transit  Co. 
V.  DIngman,  94  Fed.  1011.  36  OCX 
627;  The  Merrlmac,  29  Fed.  167;  The 
Edwin  Post 'll  Fed.  602. 

[a]  Bngwe,  boilers,  sad  maOUn- 
ST7,  sltboogh  removed  from  hnll. — 
Hawgood,  etc..  Transit  Co.  v.  Ding- 
man,  94  Fed.  1011,  36  CCA  627. 

[b]  Wrecking'  apparstos^The  Ed- 
win Post,  11  Fed.  602.  . 

[c]  A  seine  boat  attached  to  a  Ash- 
ing vessel  can  only  be  regarded  as  an 
appurtenance  thereto  for  the  purpose 
of  seizure  when  It  belongs  to  the 
owner  and  Is  used  in  connection  with 
the  prosecution  of  the  business  of  the 
vesseL    The  Herrlmac,  29  Fed.  157. 

S.  Atkins  V.  Fiber  Disintegrating 
Co.,  18  Wall.  (U.  S.)  272.  21  L.  ed. 
841;  Clarke  v.  New  Jersey  Steam  Nav. 
Co..  6  F.  Cas.  No.  2^859,  1  Sto^y  581. 

9.  The  City  of  Frankfort,  62  Fed. 
1006;  The  J.  G.  Chapman,  62  Fed. 
989;  The  James  Roy,  69  Fed.  784. 

10.  Moran  v.  Sturges,  164  U.  8. 
256,  14  set  1019,  88  L..  ed.  981. 

11.  Louisiana  Ins.  Co.  v.  Nlcker- 
son,  16  F.  Cas.  No.  8,539,  8  Lowell  810. 
Sit  (where  Lowell,  J.,  saya:  "It  [the 
admiralty]  retains  from  the  ancient 
times  of  prohibitory  lorlslatlon  the 
inability  to  atuch  land  or  any  in- 
terest therein  by  process  out  of  the 
admiralty."  If  this  la  tiie  origin 
of  the  Inability  to  attach  real  estate, 
then,  as  the  admiralty  of  this  coun- 
try has  80  largely  shaken  Itself  free 
from  the  bonaa  of  the  common-law 
prohibitions.  It  would  eeem  that  the 
right  to  attach  real  estate  might  now 
exist.  There  Is  no  apparent  reason 
why  land  should  not  be  attachable  as 
well  as  goods  and  chattels.  And 
process  on  executions  in  admiralty 
always  Issues  against  lands  as  well 
as  goods  and  chattels).  See  Benedict 
Adm.  (4th  ed)  S  358. 

IS.  Taylor  v.  Carryl,  20  How,  (U. 
S.)  583,  15  L.  ed.  1028;  The  Olivia  A. 
Carrlgan,  7  Fed.  507 ;  The  Celestlne,  5 
F.  Cas.  No.  2.541,  1  Bias.  1;  The  Julia 
Ann.  1*  P.  Cas.  No.  7,577,  1  Sprague 
382;  The  Orpheus,  15  F.  <3as.  No. 
8.330.  3  Ware  143  faff  SO  5'-  Cas.  No. 
18,169,  2  Cllflf.  29]:  The  Oliver  Jordan, 
18  F.  Gas.  No.  10,503,  2  Curt.  414;  The 
Robert  Pulton,  20  P.  Cas.  No.  11,890, 
1  Paine  620;  Keating  v.  Spink,  8  Oh. 
St.  105,  62  AmD  214. 

[a]  A  sherur  desiring  to  protect 
his  own  attaolmiient  of  a  vessel 
against  a  selxure  by  a  marshal  should 
apply  to  the  state  court  for  protec- 
tion, or  bring  the  facts  before  the 
federal  court  by  petition,  and  pray 
that  the  marshal  be  withdrawn.  He 
should  not  appear  In  the  admiralty 
suit  and  set  up  a  claim  to  the  vessel. 
The  Steamer  Circassian,  6  F.  Cas.  No. 
2,721,  1  Ben.  128. 

[bj  Kay  be  seised  for  prior  Ilea. — 
A  vessel  mar  be  libeled  and  sold  In  a 
covstt  of  admiralty,  under  a  prior 
Hen,  such  as  for  ssamen'a  wages  or 
for  a  materialman's  claim,  notwith- 


standing she  has  been  previously 
seised  by  process  of  foreign  attach- 
ment issuing  out  of  a  state  court, 
and  still  remains  In  the  custody  of 
the  sheriff;  and  a  perfect  title  will 

Easa  to  the  marshal's  vendee.  Ash- 
rook  V.  The  Golden  Gate,  2  F.  Cas. 
No.  574,  Newb.  Adm.  296:  Certain 
Logs  Mahogany,  5  F.  Cas.  No.  2,559, 
2  Sumn.  589;  Drinkwater  v.  The 
Spartan,  7  F.  Cas.  No.  4,086,  1  Ware 
145;  The  Isabella,  13  F.  Cas.  No.  7,100. 
Brown  Adm.  96;  The  N.  W.  Thomas, 
18  F.  Cas.  No.  10,386,  1  Bias.  210; 
Riggs  V.  The  John  Richards,  20  F. 
Cas.  No.  11,827,  Newb.  Adm.  73  [aft 
13  F.  Cas.  No.  7,361,  1  Bias.  106]; 
Taylor  v.  The  Royal  Saxon,  28  F.  Cas. 
No.  18,803,  1  Wall.  Jr.  811;  Wall  v. 
The  Royal  Saxon,  29  F.  Cas.  No. 
17,093,  e  PaLJR  290;  The  Flora,  1 
Hagg.  Adm.  298. 

18.  Moran  v.  Sturges,  154  U.  fl. 
256,  14  set  1019,  38  L.  ed.  981;  The 
Willamette  Valley,  63  Fed.  130;  The 
E.  L.  Cain,  45  Fed.  867;  The  Red 
Wing,  14  Pod.  869,  5  McCrary  122. 
But  see  contra  Paxson  v.  Cunning- 
ham, 63  Fed.  132,  11  C!CA  111;  The 
Ferryboat  Roslyn,  20  F.  Caa  Ko. 
12,068.  9  Ben.  119. 

[a]  Oontempt^Unless  such  per- 
mission be  obtained,  the  libelant  may 
be  called  upon  by  the  state  court  to 
show  cause  why  he  should  not  be 
punished  for  contempt  for  Inter- 
ference with  the  oiBcers  of  that  court- 
When  the  receiver  Is  in  a  foreign  iu- 
risdiction,  the  permission  of  the  for- 
eign court  need  not  be  obtained.  The 
Willamette  Valley,  62  Fed.  298  [aft 
66  Fed.  666,  IS  CCA  636]. 

14.  U.  S.  V.  One  Case  Silk,  27  F. 
Cas.  No.  15,925,  4  Ben.  G26. 

[a]  Property  seised  by  oollsotor 
of  customs. — (1)  Where  goods  have 
been  seized  by  the  collector  of  cus- 
toms for  duties,  a  constructive  seizure 
may  be  made  by  the  marshal  by  serv- 
ing the  collector  with  a  copy  of  the 
process  and  giving  notice  to  the  ware- 
houseman, and  tnereupon  the  court 
may  proceed  to  decree*  a  sale  of  the 
property.  Two  Hundred  and  Fifty 
Tons  Salt,  6  Fed.  216.  See  also 
Jorgensen  v.  Three  Thousand  One 
Hundred  and  Seventy-Three  Casks 
Cement,  40  Fed.  606.  (2)  But  a  pos- 
sessory suit  may  also  be  brought  di- 
rectly against  the  collector  where  the 
goods  are  not  dutiable.  The  Con- 
queror, 166  U.  S.  110.  17  set  510,  41 
L.  ed.  937;  In  re  Fassett.  142  U.  S. 
479,  12  set  295,  36  L.  ed.  1087. 

[b}  Shipping  oommissioner. — In  a 
libel  for  wages  and  damages  a  court 
In  admiralty  Is  without  Jurisdiction 
to  compel  a  shipping  commissioner 
to  pay  into  the  registry  of  the  court 
moneys  received  by  him  from  the 
master  on  account  of  the  wages  of 
libelants.  Fehleson  v.  The  American 
Schooner  A.  J.  West,  3  Hawaii  Fed. 
840. 

16.  Th«  Davl%  10  Wall.  (U.  S.) 
15.  »  L.  ed.  S76;  The  Siren,  7  WalL 
(U.  B.)  ISS,  1«  L.  edrltft;  Longir.  The 
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of  any  stat^  or  mnnieipal  eozporation,  aneh  as  a 
police  boat.'* 

Ouial  boats.  The  statutes  forbid  the  libeling  of  a 
canal  boat  tor  wages/' 

The  qnestion  of  exemption  must  be  raised  by  claim 
and  anawcTi  and  not  by  motion."  and  the  burden  of 
proof  is  upon  the  party  claiming  the  exemption  .^^ 

164]  H.  Stipnlatlons  and  Bail — l.InOeneraL 
Frorinon  is  made  in  the  admiralty  rules  for  atipula- 
^ons  and  bail  bonds  to  be  given  for  the  release  of 
persons  and  property  arrested  under  process  from 
admiralty  courts.^  Such  instniments  are  inter- 
preted, as  to  tibe  extent  and  limitation  of  the  respon- 
sibility created  by  them,  by  the  intention  of  the 
court  Thich  required  them,  and  not  by  the  intention 
of  the  parties  who  are  bound  by  them.^^ 

[i  165]  2.  StipuUtionM  for  Oosts— a.  In  General. 
By  long-standing  practice  in  courts  of  admiralty, 
parties  prosecuting,  defending,  or  intervening,  unless 
exempted  by  inability  or  presumed  inability,  are  re- 
quired to  give  stipulations  for  costs,  and  provision 
is  made  to  that  effect  in  the  rules  of  the  various  dis- 
trict courts;''  and  sneh  a  stipulation  may  be  enforced 
against  the  entire  estates  of  the  stipolators." 


Additional  secnri^.  The  wrenmstanees  may  be 
Buob  that  the  party  will  be  required  to  give  additional 
security." 

Waiver.  The  mle  requiring  stipulation  for  costs 
may  be  waived." 

[$  166]  h.  By  libelant.  With  the  Ubel  most  be 
filed  a  stipulation  for  costs,  which  is  an  unsealed 
agreement  entered  into  by  the  libelant,  with  sureties, 
to  pay  all  costs  which  m^^  be  awarded  against  him 
in  case  he  fails  in  his  suit.'* 

Exemption  of  seamen.  Secozi^  fo^  costs  is  not 
usually  required  fram  seamen  on  account  of  their 
presumed  poverty,"  although  under  certain  circum- 
stances the  court  may  require  a  stipulation  from 
seamen  sning,^  as  where  th^  sue  for  remnneratimi 
other  than  salvage  or  wages.^ 

Suits  in  fotma  panptfis.  By  act  of  congress  pro- 
vision is  made  for  allowing  a  libelant  to  sne  in  forma 
pauperis  on  a  showing  of  inability  to  give  the  re- 
quired stipulation  for  eosts."*  And  independently 
of  the  statute  the  court  has  power,  on  inability  being 
shown,  to  dispoise  with  the  stipulation  and  allow  the 
libelant  to  prosecute  in  forma  pauperis.*^  The  in- 
ability of  a  party  to  give  security  on  aceonnt  of 


Tamploo,  18  Fed.  491;  Two  Hundred 
and  Fifty  Tons  Salt,  5  Fed.  216;  Cart- 
wright  V.  The  Schooner  Othello,  B  F. 
Cas.  No.  2,483,  1  Ben.  43  [mod  18  F. 
Caa.  No.  10,611,  5  Blatchf.  342]; 
Brlggs  V.  Light  Boat  Upper  Cedar 
Point,  11  Allen  (Mass.)  157.  See  also 
supra  ti  56-59. 

le.  The  John  McCraken.  145  Fed. 
705;  The  F.  C.  Latrobe,  28  Fed.  377; 
The  Protector.  20  Fed.  207;  The 
Fidelity,  8  F.  Cas.  No.  4,768,  16 
Blatchf.  569;  The  Police  Boat  Seneca, 
21  F.  Caa.  No.  12,668,  8  Ben.  509. 

[a]  Bnlt  1a  iMxaouiu. — But  the 
fact  that  there  is  no  llfen  asainst  the 
vessel  does  not  preveat  a  suit  In 
personam.  Tebo  V.  New  York,  61  Fed. 
692;  The  F.  C.  Latrobe,  28  Fed.  377. 

17.  U.  S.  Rev.  St.  g  4261.  See  also 
Bupra  8  85.  _ 

18.  The  Steamer  Circassian.  B  P. 
Cas.  No.  2,721.  1  Ben.  128;  The  Othello, 
18  F.  Cas.  No.  10,611.  5  Blatchf.  342 
[mod  5  F.  Caa.  No.  24488,  1  Ben.  43]. 

is.  Long  V.  The  Tampico,  16  Fed. 
491. 

Sa  Admiralty  Rules  Noa.  S,  4,  10, 
11,  25,  26,  34,  35,  47,  53,  69. 

31.  The  BeaconsSeld,  158  U.  S.  308, 
15  set  860,  39  L.  ed.  993;  Lane  v. 
Townsend,  14  P.  Cas.  No.  S,0B4.  1 
Ware  289;  The  Roslyn,  20  P.  Cas.  No. 
12,068,  9  Ben.  119. 

aa.  See  District  Court  Rules;  The 
Pere  Marquette  18,  208  Fed.  12? ; 
Raymond  v.  La  Compagnle  Oen^ale, 
eta,  90  Fed.  lOB;  Rawson  v.  Lyon.  23 
Feo.  107;  Rawson  v.  Lyon,  15  Fed. 
831. 

ra3   &  u  aetku  Iqr  aa  lafonn«r, 

iinlesB  he  be  an  ofllcer  whose  duty 
it  Is  to  Institute  the  proceedings,  the 
court  may  require  him  to  give  se- 
curity for  costs,  and,  on  his  failure 
to  do  so,  may  strike  out  his  name 
and  let  the  suit  proceed  In  the  name 
of  the  United  States  alone.  U.  S.  v. 
The  Steamboat  Planter.  27  P.  Ces.  No. 
16,0S4,  Newb.  Adm.  262. 

[b}  Otnlasioaof  rsapomdaBttogiTa 
seonrlty. — The  libelant  is  not  entitled 
to  ground  any  proceedings  on  the 
omission  of  respondent  to  give  se- 
curity for  costs.  Gaines  v.  Spann,  9 
P.  Cas.  No.  5.178,  2  Brock.  81:  Oaines 
V.  Travis,  9  P.  Cas.  No.  5,179,  Abb. 
Adm.  297. 

[cl  The  real  party  la  Intersst  may 
be  allowed  to  intervene  without  glv- 
Ing  stipulation  for  costs.  The  W.  J. 
Kingston,  144  Fed.  560. 

[d]  The  Vnlted  States  Is  never  re- 
quired to  give  stipulations  for  costs. 
U.  S.  v.  The  Steamboat  Planter.  27 
P.  Cas.  No.  16,064.  Newb.  Adm.  262. 

la.  Admiralty  Rule  Na  21;  Tb« 
Baltic,  2  P.  Cas.  No.  S36,-  Blatchf.  & 


H.  149;  The  Steam1>oat  Delaware,  7 
P.  Cas.  No.  $.762,  Olcott  240. 

34.  The  Plicenlx,  36  Fed.  272;  The 
Harriet,  11  P.  Cas.  No.  6,096,  Olcott 
222. 

[a]  Sslay  oanssd  Vf  ofhsr  pwtr. 

—An  Increased  stipulation  for  costs 
should  not  be  required  from  the 
claimants  on  account  of  a  delay  in 
the  progress  of  the  action  occasioned 
or  obtained  by  the  libelants.  The 
Laurens,  14  P.  Cas.  Nor  8.121,  Abb. 
Adm.  302. 

[b]  The  sjndavlt  on  a  motloii  for 
additloiial  sAcnxlty  for  costs  may  be 
made  by  the  proctor  of  the  party.  The 
Brig  Harriet,  11  P.  Cas.  No.  6,096, 
Olcott  222. 

35.  Pharo  v.  Smith.  19  P.  Cas.  No. 
11.062,  18  HowPr  (N.  T.)  47;  Poly- 
dore  V.  Prince.  1»  P..Oas.  No.  11,267, 
1  Ware  411. 

30.  The  Phcenlx,  36  Fed,  '272;  Raw- 
son  V.  Lyon,  IB  Fed.  831. 

[a]  Snflolsnoy  of  surety. — ^A  stip- 
ulation for  costs  by  the  libelant 
ottering  a  surety  who  swears  that  he 
Is  worth  the  necessary  sum  over  and 
above  all  his  Just  debts  and  liabilities 
IS  prima  facie  a  good  stipulation, 
and  will  not  be  set  aside  unless  some 
satisfactory  proof  is  put  tn  that  the 
officer  In  accepting  the  bond  was  de- 
ceived, or  did  not  properly  perform 
bis  duty.    The  Snap,  24  Fed.  610. 

ST.  The  Shelbourne,  30  Fed.  510; 
The  Cetewayo,  7  Fed.  128;  Chambers 
V.  Henry  Kneeland,  B  F.  Cas.  No. 
2,681a;  Collins  v.  Hathaway,  6  F.  Cas. 
No.  8,014,  Olcott  176:  Polydore  v. 
Prince.  19  P.  Cas.  No.  11.2B7,  1  Ware 
411. 

[a]    Ml*  of  tialm  not  materials' 

Seamen  suing  for  wages  will  not  be 
compelled  to  give  security  for  costs 
merely  on  account  of  the  amaltness 
of  the  sum  sued  for.  The  Arctic,  X 
P.  Cas.  No.  B09a,  Brown  Adm.  347. 

B8.  Cole  V.  ToUlson.  40  Fed.  303 
(suit  by  a  seaman  for  assault  and 
battery,  asking  for  an  order  of  arrest 
agalnnt  the  master  and  mate,  the 
evidence  of  the  master's  Implication 
being  slight) ;  Bradford  v.  Bradford, 
3  F.  Cas.  No.  1,766.  2  Plipp.  280. 

[a1  Knst  give  seonrltr  if  ability 
■howA. — The  practice  of  exempting 
seamen  from  giving  security  for  costs 
Is  founded  on  their  presumed  in- 
ability. Any  other  person  qjay  sue  in 
the  admiralty,  without  giving  se- 
curity, upon  proof  of  Inability,  and 
a  seaman  may  be  required  to  give 
security.  If  his  ability  is  proved. 
Where  a  seaman  libeuint  had  one 
hearing,  without  giving  security,  and 
upon  his  claiming  an  appeal  there  was 
evldwice  tending  to  now  his  ability 


to  give  security  for  costs,  it  was  held 
that  he  must  stipulate  with  surety 
for  such  costs  as  the  appellate  court 
might  decree,  falling  proof  of  his  In- 
ability to  do  so  by  satisfactory 
affidavits.  Wheatley  v.  Hotchkiss,  30 
F.  Cas.  No.  17,483,  1  Sprag-ue  225. 

as.  The  Great  Britain,  10  F.  Cas. 
No.  5,756,  Olcott  1. 

[a]  A  suit  by  seamn  for  aa  al- 
lured hrsuli  of  eoatraot  because  they 
were  not  allowed  to  render  further 
services  on  board  Is  not  a  suit  for 
seamen's  wages,  and  they  will  be  re- 
quired to  file  security  for  costs.  The 
Caroline  &  Cornelia,  5  P.  Caa.  No. 
2,420,  2  Ben.  lOB. 

ao.  Act  Congr.  July  20,  1892.  c  309 
t  1  (27  U.  S.  St.  at  L.  262). 

[a]  AppllMtlOB  of  statute  oa  ap- 
peia!,— (1)  The  statute  of  1892  has 
been  held  not  to  relieve  an  appellant 
who  has  been  sued  In  forma  pauperis 
In  the  district  court  from  giving  an 
appeal  bond.  The  Presto.  93  Fed.  522, 
654,  85  CCA  894  (where  Pardee,  J., 
said:  "The  object  and  purpose  of  the 
statute  In  question  was  to  give  a  poor 
person,  unable  to  advance  costs,  an 
opportunity  to  have  his  case  Inquired 
Into  by  a  responsible  court;  and  wa 
cannot  Infer  that  it  was  the  intention 
of  congress  that  after  the  commence- 
ment and  prosecution  of  the  case 
through  the  court  of  original  Jurlsdlc-' 
tlon  the  case  could  thereafter  be 
carried  through  all  the  appellate 
courts,  without  security  for  the  costs 
and  fees  necessarily  incurred.  It 
would  be  a  decided  Injustice  to  the 
adverse  party  to  make  him  respon- 
sible for  all  costs  In  the  court  of 
original  Jurisdiction,  and  thereafter, 
without  the  usual  security,  rive  his 
opiKxnent  the  right  to  carry  him 
through  the  appellate  courts").  C) 
And  even  assuming  that  an  appeal  In 
forma  pauperis  is  allowable,,  where 
an  appellant  who  has  sued  In  forma 
pauperis  does  not  avail  himself  of 
the  privilege  on  appeal,  and  his  surety 
voluntarily  enters  Into  an  obligation 
binding  him  to  answer  "all  damages 
and  costs,"  he  will  be  bound  for  the 
costs  In  both  the  district  and  appel- 
late courts  if  the  appeal  should  fall 
and  the  appellants  should  not  satisfy 
such  costs.  The  Joseph  B.  Thomas, 
158  Fed.  669. 

31.  Raymond  v.  La  Compagnio 
G£nerale,  etc.,  90  Ped.  195:  The 
Phcenbc,  36  Fed.  272;  Thomas  T. 
Thorwegan,  27  Fed.  400:  Polydore  v. 
Prince,  18  F.  Cas.  No.  11,257,  1  Ware 
411.    See  also  District  Court  Rules. 

[a]  MxMon  «att«lmi^(l)  Under 
a  strict  rule  uiat  a  atlpnlatlon  for 
coats  must  b^^ed  wiuijtfae  libel. 
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poverty  must  be  established  in  a  proper  way.'' 

[$  167]  c.  By  BeBpondent.  Before  a  claim  will  be 
received  on  file,  a  stipulation  for  costs  must  be  filed 
by  the  respondent.**  And  in  suits  in  personam,  where 
no  claim  is  filed,  a  stipulation  for  costs  mnst  be  filed 
-with  the  respondent's  notice  of  appearance.** 

[$,168]  3.  Stipulations  for  Belease— a.  Of  Fer- 
aoas'or  Attached  Property.  Where  defendant  has 
been  arrested  in  a  suit  in  personam  he  may  be  re- 
leased from  custody  on  givii^r  bail,  with  sufficient 
snreties,  to  appear  in  the  suit  and  abide  by  all  orders 
of  the  court  and  pay  the  decree  rendered  therein,*' 
and  property  attached  in  sueh  actioiu  may  be  re- 
leased on  a  like  bond.** 

[t  169]   b.  Of  Fropwrty  Seised  In  Bern— (1)  In 


GeseraL  Wbere  a  vessel  or  other  property  has  been 
seized  under  a  libel  in  rem  on  the  instance  side  of  a 
eourt  of  admiralty  the  claimant  may  have  the  same 
delivered  to  him  upon  filing  a  stipulation  ot  bond 
with  proper  sureties and  the  claimant  of  a  part  of 
the  property  seized  may  thus  procure  its  delivery 
to  him  while  the  remainder^  is  left  in  eostody."  A 
stipulation  voluntarily  given  by  a  claimant  berare  the 
seizure  of  the  vessel  gives  the  court  jnrisdietion  to 
proceed  with  the  cause  just  as ^f  the  vessel  had  first 
been  seized,  and  a  stipulation  then  given."  If  no 
bond  or  stipulation  be  given,  the  court  may,  if  it 
thinks  best,  order  the  iwoperty  to  be  sold' and  the 
proceeds  brought  into  court  or  othwwise  disposed 
of." 


on  proper  showing  one  may  be  al- 
lowed to  BUe  on  a  "juratory  caution" ; 
and,  a  libel  bavluff  been  filed  with 
security  which  was  shown  to  be  bad, 
on  motion  to  file  additional  security 
the  court  ordered  additional  security 
to  be  put  in  within  five  days,  at  the 
end  of  which  time  it  might  he  shown 
that  It  could  not  be  furnished  and 
the  case  DTOCeed  on  Its  merits.  The 
PhoBntz,  B6  Fed.  272.  (2)  For  form  of 
Juratory  caution  or  stipulation  and 
necessltv  therefor  see  Bradford  V. 
Bradford,  8  F.  Cas.  No.  1,768  note,  2 
Fllpp.  282  note. 

33.  Raymond  v.  La  CJomparnle 
Oen^rale,  etc.,  90  Fed.  105;  The 
Photnlx,  26  Fed.  272. 

[a]  A  BlunrtBr  to  oMala  leave  to 
Twalataln  a  mdt  Ik  adBdraltr  la  f  onaa 
MtVMla,  (1)  althouKh  made  In  con- 
formity to  rules  or  the  court  long 
in  force^  must  also  conform  to  the 
requirements  of  Act  July  20,  1892  (27 
IT.  B.  St  at  Ih  2SS);  but  when  process 
has  Issued  without  such  showing,  and 
a  motion  has  been  made  to  require 
security  for  costs,  libelant  may  he 
permitted  to  supply  the  omission,  as 
contemplated  by  section  2  of  the  act. 
Donovan  v.  Salem,  etc..  Nav.  Co.,  134 
Fed.  816.  (2)  Thus  It  should  appear, 
either  by  a  separate  affidavit  or  bv 
appropriate  averments  in  the  libel, 
before  process  Is  Issued,  that  the 
libelant  Is  a  citizen  of  the  United 
States,  that  he  Is  unable  to  give  se- 
curity for  costs,  and  that  he  believes 
himself  to  be  entitled  to  the  redress 
he  seeks.  Donovan  v.  Etalem,  etc. 
Nav.  Co..  184  Fed.  816. 

rb]  Burden  on  n«poiid«nt  to  show 
UlMlMit's  ablUty^If  the  libelant  In 
answer  to  the  motion  or  petition  of 
the  respondent  avers  his  poverty  and 
Inability  to  give  security,  the  burden 
Is  upon  the  respondent  to  show  that 
the  statement  Is  false,  and  In  the 
absence  of  evidence  that  at  the  time 
the  suit  was  Instituted  he  had,  or 
subsequently  to  the  bringing  of  the 
suit  had  become  possessed  of,  suffl- 
clent  property  to  enable  him  to  pay 
the  costs  or  enter  security  for  the 
same,  the  petition  will  be  dismissed. 
The  Our  Friend.  131  Fed.  895. 

[cl  The  Ubalant's  ablUty  to  pnr- 
chase  the  vsssel  ia  Insufficient  to  dls- 

8 rove  his  allegation  of  poverty.  The 
lur  Friend,  131  Fed.  89B.  ' 
[d]  BabMqneat  ohaaffs  of  dronm- 
staaoM^tt  may  be  that  the  admi- 
ralty court  can  require  a  libelant  to 
enter  security  In  a  case  under  this 
act,  where  the  libelant,  who  by  rea- 
son of  his  poverty  was  unable  to  pay 
costs  and  enter  security  at  the  time 
the  suit  was  Instituted  and  the  writ 
Issued,  has  become  possessed  of  prop- 
erty subsequently  and  before  the 
termination  of  the  suit.  The  Our 
Friend,  131  Fed.  895. 

33.  Rawson  v.  L-yon,  16  Fed.  881. 

34.  Admiralty  Rule  No.  25. 

[a1  Klbelaafa  muedy  wbere  aa- 
swar  filed  without  stipulation. — If  an 
answer  is  filed  and  served  without  a 
stipulation  for  costs  and  the  libelant 

Jives  notice  that  the  matters  of  de- 
ense  thereby  set  up  will  be  con- 
tested  on  the  hearing,   he  oannot 


thereafter  disregard  It  and  proceed 
as  If  none  had  been  served.  He  must 
appeal  to  the  court  to  take  further 
steps,  if  required  for  his  protection, 
or  for  an  order  that  the  answer  be 
deemed  a  nullity.    Gaines  v.  Travis, 

9  F.  Cas.  No.  5.179,  Abb.  Adm.  297. 
[hi    ObJeotioBS  to  nloinCT  must 

be  timdy. — The  Infanta,  13  F.  Cas. 
No.  7.031,  Abb.  Adm.  827. 

36.  Admiralty  Rules  Kos.  2-7,  47; 
U.  S.  Rev.  St.  si  990,  991;  Gardner  v. 
Isaacson,  9  F.  Cas.  No.  5.280.  Abb. 
Adm.  141;  Grace  v.  E^mns,  10  F.  Cas. 
No.  5,660.  8  Ben.'479;  I<ane  v.  Town- 
send,  14  F.  Cas.  No.  8,054,  1  Ware 
289:  Martin  v.  Walker.  16  F.  Cas.  No. 
9,170,  Abb.  Adm.  579  (holding  that  In 
matters  of  ball  the  court  win  be  gov- 
erned much  by  th«  equitable  con- 
siderations of  each  case). 

[a}  Mpnlatbn  to  satlafr  dMrss 
tOmmr*  MOSBsavy^In  suits  In  per- 
sonam. In  whatever  way  defendant  Is 
brought  Into  court,  he  must  give  a 
stipulation  to  satls^  the  decree  be- 
fore he  can  be  admitted  to  defend. 
Instead  of  giving  stipulation  for  costs 
only.  Millard  v.  Oalg,  17  F.  Cas.  No. 
9,647. 

[b]  Oovsmed  by  stnltable  oon- 
slderattons. — In  holding  respondents 
to  ball  admiralty  is  governed  largely 
by  equitable  considerations.  Martin 
V.  Walker,  16  F.  Cas.  No.  9,170,  Abb. 
Adm.  579. 

[c]  Stats  laws  as  to  ball  of  tlw 
parson. — (1 )   Where  the   state  laws 

Iirovlde  for  ball  of  the  person  under 
ess  severe  conditions  their  provisions 
control.  U.  8.  Rev.  St.  IS  990,  991; 
Admiralty  Rule  No.  47;  Stone  v. 
Murphy,  86  Fed.  158,  And  see  Bene- 
dict Adm.  (3d  ed)  «  424.  (2>  Thus 
the  court  will  not  order  a  defendant 
to  give  a  stipulation  under  pain  of 
imprisonment  In  a  case  In  which  he 
is  not  liable  to  arrest.  Louisiana  Ins. 
Co.  V.  Nickerson,  15  F.  Cas.  No.  8,869, 
2  Ix>w€ll  310. 

[d]  ■urreader  of  pibialpal  by 
snretiea. — Under  a  stipulation  for  ap- 
pearance to  answer  and  abide  the 
court's  decision  the  sureties  are  not 
irrevocahly  bound  by  a  return  of  non 
est  inventus:  but  they  may  surrender 
the  principal  at  any  time  before  de- 
cree against  them,  on  citation  to  show 
cause.  Iisne  v.  Townsend,  14  P.  Cas. 
No.  8,054,  1  Ware  289.  Onnpare  Cure 
V.  BuHus,  6  F.  Cas.  No.  8,486,  Abb. 
Adm.  666. 

36.  Admiralty  Rule  No.  4:  Pope  V. 
SeCkworth.  46  Fed.  858:  Brown  V. 
Burrows,  4  F.  Cas.  No.  1,996,  2 
Blatchf.  340;  Millard  V.  Craig.  17  P. 
Cas.  No.  9.647:  Poland  v.  The  Spartan, 
19  F.  Cas.  No.  11.846,  1  Ware  130. 
See  also  Todd  V.  The  Bark  Tulchen. 
2  Fed.  600;  International  Grain  Ceil- 
ing Co.  v.  Dill.  13  F.  Cas.  No.  7,053. 

10  Ben.  92;  Jaycox  v.  Chapman,  13 
P.  Cas.  No.  7,243,  10  Ben.  517. 

[a]  SeifeBdaiit  mnst  sUpulate  to 
pay  amount  swsMsd  by  final  dsorss. 
— Pope  v.  Seckworth.  46  Fed.  868. 
But  where  the  stipulation  for  release 
from  attachment  In  a  suit  In  per- 
sonam Is  for  a  stated  amount  condi- 
tioned to  pay  the  sum  awarded  by 
the  final  decree  and  the  surety  has 


paid  such  stated  sum,  he  cannot  be 
compelled  to  pay  mor^  although 
awarded  by  the  decree.  Brown  v. 
Burrows,  4  P.  Cas.  No.  1,996,  2 
Blatchf.  840.  * 

rb]  Host  pay  oosts  of  attachmsnt. 
— In  giving  a  Dond  to  relieve  property 
taken  by  a  clause  of  foreign  attach- 
ment, defendant  must  pay  the  costs 
of  the  attachment  as  a  conditioi)  of 
being  permitted  to  defend  the  cause 
on  Its  merits.  Millard  v.  Craig,  17  F. 
Caa  No.  9,547;  Millard  v.  Craig,  17 
F.  C:aa  No.  9.548. 

[c]  Bona  in  altenuttlvs. — ^Where  a 
bond  is  conditioned  in  the  altematlva 
for  payment  of  the  Judgment,  "at  the 
next  term  of  the  court,"  or  for  the 
forthoomlnr  and  delivery.of  the  boat 
to  answer  the  sentence  and  decree  of 
the  court,  It  Is  error  to  render  Judg- 
ment against  the  stipulators  on  the 
bond  at  the  same  time  the  ludgmeni 
of  condemnation  Is  rendered  against 
the  boat.  Murphy  v.  Roberta,  80  Ala. 
282:  Bell  V.  Thomas.  8  Ala.  627. 

37.  U.  S.  Rev.  St.  SS  940,  941;  Ad* 
miralty  Rules  Nos.  10,  11;  The  Brig 
Alligator,  1  P.  Cas.  No.  248,  1  Gall. 
145;  The  Sloop  Martha  C.  Bumlte,  16 
F.  Cas.  No.  9,147.  10  Ben.  196;  The 
Canal-Boat  Monadnock.  17  F.  Cas.  No. 
9.704,  5  Ben.  857;  Poland  v.  Brig 
Spartan,  19  F.  Cas.  No.  11,246,  1 
Ware  180;  Rouse  v.  Jayne,  14  Ala. 
727;  Stedman  v.  Patcbla,  24  Barb. 
(N.  Y.)  218;  Benedict  Adm.  (4th  ed> 
i  429. 

Fa]  Wlisrs  traitsfi  Mates  claim- 
ant.  ~  Inasmuch  as  a  suit  brought  In 
the  district  court  to  enforce  a  iTen  on 
a  vessel  siven  by  state  laws  Is  not 
a  "proceeding  under  the  laws  of  any 
state,"  but  Is  under  the  laws  of  the 
United  States,  the  government.  If 
claimant  In  such  suit,  fs  not  entitled 
to  have  the  res  discharged  from  ar- 
rest by  giving  a  stipulation  under 
U.  S.  Rev.  St.  9  8753.  The  Revenue 
Cutter,  20  P.  Cas.  No.  11.712.  4  Sawy. 
186. 

[b1    PzoossdlAgw  to  limit  UablUty. 

— The  act  of  congress  of  March  S, 
1861.  to  limit  the  liability  of  ship- 
owners, confers  no  power  on  the  court 
to  discharge  the  vessel  from  all  Hens 
upon  her  on  the  filing  of  a  stipula- 
tion by  the  owners,  In  the  full  value 
of  the  vessel  and  freight,  for  the 
benefit  of  all  parties  having  claims 
upon  her.  But  this  may  be  done  un- 
der the  general  admiralty  powers  of 
the  court.  Place  v.  The  Steamboat 
City  of  Norwich.  19  P.  Cas.  No.  11,202, 
1  Ben.  89  [aff  118  U.  S.  468,  6  SCt  1160, 
80  L.  ed.  134]. 

S8.  Hawgood,  etc..  Transit  Co.  v. 
Dlngman,  94  Fed.  1011,  36  CCA  627. 

39.  The  Frank  Vanderkerchen,  87 
Fed.  763;  Munks  v.  Jackson,  66  Fed. 
671.  13  CCA  641;  The  Berkeley,  58 
Fed.  920;  The  City  of  Washington,  5 
P.  Cas.  No.  2,772,  13  Blatchf.  410; 
The  Roslyn,  20  P.  Cas.  No.  12.068,  9 
Ben.  119. 

[a]  The  ^ooeeds  of  »  vsssel,  when 
sold,  may  be  bonded  by  the  claimant 
In  the  same  way  as  the  vessel  may 
be.  The  Archer,  1  P.  Cas.  No.  508,  10 
Ben.  99. 

40b   Benedict  Adm^d  ed)  |  |I47; 
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[i  170]  (2)  Firttcnlar  Soito— (a)  FoiMHOiy 
Bnits.  Although  it  has  been  held  that  property  will 
not  ordinarily  be  released  in  possessory  suits,^^  the 
right  to  secuxe  a' release  appears  to  apply  to  such 
Boits  as  in  other  cases." 

[$  171]  (b)  Seumres  for  Forf«itaie.  It  appears 
to  be  within  the  discretii^n  of  the  court  to  release  on 
bond  vessels  seized  for  forfeitore  for  violation  of 
the  revenue  laws." 

172]  (c)  Prire.  In  prize  cases,  the  {iraetice  of 
the  court  is  not  to  release  property  until  after  a 
hearing  of  the  cause,  and  then  only  in  cases  where 
the  claimant  shows  a  prima  facie  title,  which  may 
ultimately  entitle  him  to  restitution." 

[$  173]  (3)  Effect  of  Stipiilation.  Relation  of 
BUre^  to  contioTersy.  Sureties  to  a  stipulation  for 
the  release  of  a  vessel  are  not,  strictly  speakii^, 
parties  to  the  controversy;  the  claimant  alone  con- 
ducts and  controls  the  defense but  the  sureties  are 


bound  by  subsequent  orders  and  decrees  to  the  same 

extent  as  the  cLBimant.** 
As  to  jurisdiction.   The  mere  aet  of  stipulating 

does  not  give  jarisdiction/^ 

Waiver  of  defects  of  process.  The  giving  of  a 
stipulation  for  release  is  a  waiver  of  all  defects  in 
the  service  of  process." 

174]  (4)  Effect  of  &6leas»-<»)  As  to  Dis- 
charge 01  Lien.  Where  a  vessel  has  been,  fairly  re- 
leased from  custody  on  a  valid  iStipnlation  or  bond, 
it  returns  to  the  claimant  forever  discharged  from 
the  lien  which  was  the  foundation  of  the  proceedings 
in  which  it  was  arrested  "  and  the  court  has  no  power 
to  order  the  vessel  back  into  custody,""  even  by  eon* 
sent  of  the  parties,'*  nor  to  compel  the  payment  of 
the  purchase  money  into  court,  where  it  has  been 
sold  subsequently  to  the  release;"  nor  can  a  vessel 
be  re-arrested  on  a  second  libel  for  the  same  cause 
of  action."  f 


Ehnpr«sa  Uarltima  a  Vapor  North, 
etc.,  American  Steam  Nav.  Co..  16 
Fed.  602. 

41.  Mulr  V.  The  Brlff  Brisk.  IT  F. 
Caa.  Mo.  MOl.  4  Ben.  852;  Schooner 
Rainbow,  24  F.  Cam.  Nol  14,141.^  1 
Ben.  40. 

4a.  U.  B.  Bev.  St.  I  941:  The 
Pooonoket.  41  Fed.  104.  See  ateo  U. 
&  V.  Townai  28  F.  Caa.  No.  14,644,  7 
Ben.  444  (a  poaseaeory  eult  In  which 
a  vessel  was  released  on  bond). 

{a}  Stapnrtee  between  part  vmttm. 
n  case*  of  dispute  between  part 
owners  of  a  vessel  reeardlns  the  poa- 
aeseion  tbe  owner  hoIdlnB  possession 
may  be  required  to  give  bond  for  Ita 
safe  return.  Burr  v.  The  8t  Thomas, 
4  F.  Cas.  No.  2495;  The  Brig  Suaan 
K.  Voorhls,  28  F.  Cas.  No.  13,643,  10 
Ben.  280.  See  also  The  Two  Marys, 
14  Fed.  497  (where  such  a  bond  was 
given).    See  also  aupra  9  US. 

43.  Tbe  Poconoket  41  Fed.  106: 
The  AlllKator,  1  F.  Cas,  No.  248,  1 
OalL  14f:  U.  S.  v.  The  Pitt,  27  F. 
Cas.  No.  16,052,  2  Wheel.  Cr.  (N.  T.) 
602.  See  also  The  Strunle,  28  F. 
Cas.  No.  13,650,  1  Oall.  478. 

It  Is  said  In  U.  S.  v.  Ames.  09  tT. 
S.  36,  89,  25  I*  ed.  295,  per  Clifford. 
J,:  ''Bond  or  stipulation  with  sureties 
for  the  discharKe  of  the  property 
seised  is  allowed  in  all  revenue  cases, 
except  for  forfeiture,  and  the  better 
opinion  Is  that  even  In  seizures  for 
forfeiture  the  bond  may  be  executed 
In  the  same  manner  by  the  claimant." 
U.  S.  Rev.  St.  gg  940,  041.  But  in  Th« 
Three  Friends,  166  U.  S.  1,  17  SCt  495, 
41  U  ed.  897  [rev  78  Fed.  1731.  the 
supreme  court  seriously  Questioned 
this  construction  given  oy  the  court 
below  to  V.  B.  Rev.  St  g  941,  but 
based  the  reversal  upon  an  Improvi- 
dent use  of  the  court's,  discretion  In 
the  particular  case.  See  also  The 
Mary  N.  Hogan,  17  Fed.  818  (where 
it  was  held  that  where  the  object  of 
the  suit  was  to  take  possession  of  and 
forfeit  the  vessel  herself  In  order  to 

Erevent  a  violation  of  the  neutrality 
Lws,  the  rule  would  not  be  applied). 

44.  The  Diana,  7  F.  Cas.  No.  8,874, 
2  OalL  93.  96  (per  Story,  J.).  But 
see  The  Oran  Para.  10  Wheat.  (U.  S.) 
497,  6  L.  ed.  176  (where  this  practice 
does  not  seem  to  have  been  conformed 
to). 

4B.  Perriam  v.  Pacific  Coast  Co., 
138  Fed.  140.  48  CCA  206:  The  New 
York.  104  Fed.  561.  44  CCA  88;  The 
Glide,  78  Fed.  152,  24  CCA  46:  The 
Glide.  72  Fed.  200,  18  CCA  504;  With- 
erapoon  v.  Wallls,  2  Ala.  667;  Richard- 
son V.  Cleaveland..  6  Port.  (Ala.) 
251. 

[a]  The  bond  or  stipulation  fol- 
lows the  appeal  into  the  higher  court 
and  is  Bubject  to  the  decision  thereof. 
U.  S.  V.  Ames.  99  U.  8.  85.  26  U  ed. 
296;  The  Wanato,  95  U.  a  400,  24  L. 
ed.  441;  Perriam  v.  Paclflc  Coest  Co., 
133  Fed.  140,  44  CCA  204. 

[b]  SIw  mntlM  oaaaot  be  iwaia 


OS  appeal  as  to  any  matter  affectinv 
the  merits  of  the  main  oontroveray. 
Perriam  v.  Pacific  Coast  Co.,  188  Fed. 
140.  66  OCA  204. 

46.  Fairgrleve  v.  London  Mar.  Ins. 
Co.,  112  Fed.  864.  60  CCA  286;  The 
OUde,  71  Fed.  200,  18  CCA  604. 

[a]  ialvam  mtt.— 'Where  the  de- 
spondent and  claimant  in  a  suit  for 
salvaire  haa  given  bond  to  release  the 
vessel,  the  Judgment  and  decree  wUI 
go  against  the  sureties  on  the  bond 
as  well  as  against  the  owners.  The 
City  of  Seattle,  1  Alaska  471. 

47.  The  Hungarla,  41  Fed.  109  [afC 
42  Fed.  610];  The  Norma.  <>  Fed.  411; 
The  Fidelity,  8  F.  Cai  Na  4,768.  If 
Blatchf.  669. 

48.  Tbe  Frank  Vanderkerchen,  87 
Fed.  765;  Brlggs  v.  Taylor,  84  Fed. 
681.  28  CCA  318;  The  Acadia,  1  F. 
Cas.  No.  24,  Brown  Adm.  78. 

[a]  Suit  oommaaoed  In  wrong  dlvl- 
BloB^The  giving  of  a  stipulation  for 
release  waives  the  claimant's  right  to 
have  the  suit  commenced  In  the  divi- 
sion of  the  district  where  he  resides. 
Tbe  Willamette,  70  Fed.  874,  18  CCA 
866,  31  LRA  716. 

[b]  ^egaUty  of  marshal's  owtodjr. 
— The  giving  of  a  stipulation  Is  not 
necessarily  a  waiver  of  the  right  to 
deny  the  legality 'of  the  custody  of 
the  marshaL  The  Berkeley,  G8  Fed. 
920;  Ferryboat  Roslyn,  20  F.  Cas.  No. 
12,068,  9  Ben.  119. 

40,  The  Vigilant,  175  Fed.  226;  The 
Mangel,  94  Fed.  680;  Home  Ins.  Co. 
v.  The  Concord,  12  F.  Cas.  No.  6,859, 
17  PlttsbLegJ  (Pa.)  148;  The  Old 
Concord,  18  F.  Caa.  No.  10,482.  2  Abb. 

20  note,  Brown  Adm.  270;  U.  S.  v. 
Ames,  24  F.  Cas.  No.  14,440  [aft  99 
U.  8.  36.  26  L.  ed.  296].  But  see 
Thompson  v.  Steamboat  Julius  D. 
Morton.  8  Ob.  St.  222. 

80.  U.  S.  V.  The  Ames,  99  U.  S. 
SB,  26  L.  ed.  296  (dlctum)TTh©  Cleve- 
land. 98  Fed.  681;  The  Mutual.  78 
Fed.  144;  The  Wm.  F.  McRae,  28  Fed. 
657;  The  Wm.  Murtagb,  17  Fed.  269; 
The  Nahor.  9  Fed.  218;  The  Jack 
Jewett.  18  F.  Cas.  No.  7,121,  2  Ben. 
368;  The  Old  Concord.  18  F.  Cas.  No. 
10,482,  Brown  Adm.  ZTO;  Roberts  v. 
The  HuntsTllle,  20  F.  Cras.  No.  11,904, 
8  Woods  886;  Senab     The  Josephine. 

21  F.  Cas.  No.  12,868:  The  Thales, 
28  F.  Caa.  No.  18,SSB,  8  Ben.  827  Taff 
28  F.  Cas.  No.  13.866,  10  Blatchf. 
203];  The  Union,  24  F.  Cas.  No.  14,346, 
4  Blatchf.  90;  The  White  Squall,  29 
F.  C&n.  No.  17,670.  4  Blatchf.  103; 
Allison  v.  The  Steamer  Lavelle  Toung, 
2  Alaska  104. 

[a]  Itagland..— When  bail  is  given 
the  ship  Is  wholly  released  and  can> 
not  be  re-arrested  for  the  same  cause 
of  action.  The  Flora,  L.  R.  1  A  A 
E.  45  (in  same  action  for  further 
security) ;  The  Wild  Ranger.  Brown  & 
L.  84;  The  Kalamasoo,  16  Jur,  885. 

[b1  Pond— iwatUw  eawMrt  be  da> 
creed.  Where  a  vessel  has  been  re- 
leased on  stipulation  it  is  error  un 


final  Judgment  to  award  condemna- 
tion of  the  vessel.  Richardson  v. 
Cleaveland,  6  Port.  (Ala.)  251.  See 
also  The  Union,  24  F.  Cas.  No.  14,346, 
4  Blatchf.  90;  St.  Louis  Perpetual  Ina 
Co.  v.  Ford.  11  Mo.  296. 

fc}  lUMiTeiBear  of  snrettea.  A  ves- 
cannot  be  re-arrested  on  the  sround 
that  the  sureties  have  become  insol- 
vent since  the  bond  was  riven;  tbe 
only  remedy  that  seems  to  be  provided 
in  such  a  case  la  an  application  to 
the  court  for  an  order  requiring  new 
sureties  to  be  given.  Dlaooedlence  to 
such  order  would  put  the  party  In 
contempt,  and  he  could  be  proceeded 
against  accordingly,  and  be  denied 
the  right  further  to  appear  and  con- 
test the  suit  until  he  complied  with 
the  order,  or  otherwise  purged  his 
contempt.  Tbe  Fred  M.  Lawrence,  94 
Fed.  1017,  36  CCA  631;  The  Concord, 
12  F.  Caa  No.  6,659,  17  PHtabLegJ 
(Pa.)  148;  The  Old  Concord.  18  F.  Cas. 
Na  10,482.  Brown  Adm.  270:  The 
Virgo,  28  F.  Cma.  No.  I«,f7<,  13 
Blatchf.  266. 

51.  Senab  v.  The  Josephine,  21  F. 
Cas.  No.  12.663. 

as.  The  Union,  24  F.  Ois.  No. 
14.346,  4  Blatchf.  90;  The  Wild 
Ranger.  Brown  &  L.  84. 

53.  The  Wm.  Murtagh.  17  Fed.  259; 
Roberts  v.  Tbe  Huntsville,  20  F.  Cas. 
No.  11,904,  8  Woods  886;  The  Thales, 
28  F.  Ca,m.  No.  18,866,  8  Ben.  S27  [al 
23  F.  Cas.  No.  18,856.  iO  Blatohf.  2031. 
See  also  The  Wild  Ranger,  Brown  A 
L.  84. 

[a]  Bemedr  of  wife  oa  Ubel  by 
httsband^ — Where  the  owner  of  a 
vessel  injured  by  collision  AIm  a  libel 
against  the  offending  vessel,  his  wife 
cannot  file  another  independent  libel 
for  the  same  collision  and  cause  the 
offending  vessel  to  be  arrested  a 
second  nme,  but  she  must  make  her- 
self a  party  to  her  husband's  suit. 
The  Wm.  F.  McRae,  28  Fed.  B67. 

[b1  The  fact  that  tbe  tet  mtt 
WM  diMMmUaaed  with  the  consent  of 
the  claimants  will  not  subjeot  the 
vessel  to  an  arrest  in  a  second  ac- 
tion. The  Thales.  28  F.  Cns.  No. 
13.8SB.  3  Ben.  827  [aCT  28  F.  Caa.  Na 
18.866.  19  Blatchf.  8081. 

[c]  A  proviso  diswii— Inj  the  aott 
wlthoBt  pMtadlee  does  not  alter  the 
rule,  so  as  to  allow  the  vessel  to  be 
re-arrested  on  a  second  libel  for  the 
eame  cause  of  action.  The  Cleveland 
98  Fed.  631. 

rd]  Suits  for  same  eanae  by  ownsr 
of  vessel  and  owner  of  oatyo. — Where 
a  suit  has  been  brought  by  the  owners 
of  a  vessel  against  another  vessel 
for  loss  of  ship  and  cargo  and  the 
libeled  vessel  has  been  released  on 
ball,  H  cannot  be  re-arrested  on  a 
Ubel  by  the  owner  of  the  cargo,  on 
the  same  cause  of  action.  If  be 
wishes  to  be  made  personally  a  party 
to  the  suit  he  must  petition  to  be 
made  a  collbelant  with  the  owners  of 
tbe  vessel.   The  Nahor,  9  Fed.  218. 
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Fraud  mistake;  Improrident  nlekse.  The  rnle 
would  seem  not  to  apply  where  the  release  has  been 
obtained  throng  fraud  or  mistake,**  or  in  the  ease  of 
an  improvident  release."  But  a  re-arrest  of  a  vessel, 
even  in  case  of  misrepresentation  and  fraud,  or  mis- 
take, or  of  an  improvident  release,  will  not  foe  al- 
lowed after  judgment  on  the  bond,  because'  the  cause 
of  aetion  hu  thea  passed  into  res  judicata."* 

New  and  disUnct  cause  of  action.  A  vessel  may 
be  re-arrested  on  a  new  and  distinct  cause  of  action, 
even  where  such  cause  of  action  existed  at  the  time 
of  the  first  libel  and  might  have  been  included 
therein." 

[%  176]  (b)  As  to  Other  Liens  and  Oharges. 
When  released,  the  vessel  returns  to  the  claimant 
subject  to  all  previously  existing  liens  and  jshai^es 
except  that  on  account  of  which  she  was  seized;*" 
and  she  is  also  subject  to  chaiges  or  liens  accruing 
subsequent  to  her  release."* 

[%  176]  (S)  LUUlitjr  of  Sttpvlators— (a)  In  Oen- 
er^    A  stipulation  in  an  admiralty  cause  for  the 


release  of  property  libeled  is  not  subject  to  the  r^^id 
rules  of  the  common  law  with  respect  to  the  liability 
of  sureties."**  Such  a  stipulation  takes  the  place  of 
the  released  property ,**^  and  is  available  for  the  pay- 
ment of  all  sums  decreed  in  favor  of  the  libelant 
a^inst  the  vessel,  including  interest  and  eosts,^  not- 
withstanding the  fact  that  an  additional  stipulation 
for  costs  has  been  given."  Where  the  obli^tion  of 
the  stipulator  is  for  a  definite  sum,  he  eannot  be 
compelled  to  pay  more  than  that  amount,  unless 
guilty  of  default  or  contumacy,"  in  which  case  he 
may  be  held  liable  for  costs  and  interests,  by  way  of 
damages,  arising  from  his  breach  of  duty."*  And 
sureties  cannot  in  other  respects  be  held  beyond 
the  terms  of  their  bond." 

Intervening  claims.  Stipulators  for  the  release  of 
a  vessel  upon  the  original  libel  are  not  bound  by 
intervening  claims  filed  after  the  vessel's  release."' 

Effect  of  amendments.  The  liabili^  of  a  surety 
is  not  affected  by  amendments  allowed  by  the  court 
which  do  not  change  the  cause  «£  action  or  increase 


64.  The  Haytian  Republic,  1B4  U. 
S.  118,  14  SCt'^«92,  $8  I*  ed.  980; 
The  Cleveland,  88  Fed.  631;  Roberts 
V.  The  HuntsvIUe,  20  F.,  Cas.  No. 
11.904,  3  Woods  i86;  Senkb  v.  The 
Josephine,  21  F.  Cas.  No.  12,663;  The 
Union.  24  F.  Cas.  No.  14,346,  4  Blatchf. 
«0:  The  Hero,  Brown.  &  L.  447. 

[a]  Told  tKmd^Where  the  bond  Is 
Told  because  not  conforming  to  the 
terms  of  the  statute  under  which 
drawn,  the  court  will  enforce  the  re- 
delivery of  the  vessel.  The  Bris 
Struffgle,  28  F.  Cas.  No.  18,560.  1  OalT 
476. 

55.  The  Favorite,  8  F.  Cas.  No. 
4,698,  2  Fllpp.  88  (where  the  only 
surety  on  the  stipulation  was  a  mar- 
ried woman -who  had  no  Interest  in 
the  vessel). 

B6.  IT.  EL  v.  Ames.  »»  U.  S.  S6.  44, 
26  li.  ed.  295;  The  Hattie  Bell,  65  Fed. 
119  (frauduloit  bond).  See  als6  The 
Hero,  Brown.  A  L.  447  [dlat  The  WUd 
RajiEer,  Krown.  &  L.  84;  The  Kala- 
maaoo,  16  Jur.  886]. 

[al  gKBc— 1  tor  MBtorlBg  poases- 
■ion  to  owner*. — ^Where  the  court  had 
parted  with  possession  of  the  prop- 
erty to  the  claimant  upon  stipulation, 
and  a  decree  was  afterward  entered 
restoring  the  property  to  the  original 
owners,  the  proper ,  process  to  retake 
the  property  into  its  custody  against 
a  person  not  a  party  to  the  stipula- 
tion, but  who  was  alleged  to  nave 
the  actual  or  constructive  possession, 
was  held  to  be  a  monition,  and  not 
an  execution  in  the  first  instance. 
The  Gran  Para,  10  ^eat.  (U.  8.) 
497.  8  L.  ed.  375. 

57.  The  Haytian  Republic,  164  U. 
8.  lis.  14  set  992.  88  £.  ed.  930. 

58.  The  Vifilant.  176  Fed.  226; 
Carroll  V.  The  Leathers,  6  F.  Cas.  No. 
2,456,  Newb.  Adm.  4S2;  The  Langdon 
Cheves,  14  F.  Caa.  No.  8,063,  2  Mason 
68;  R«l)erta  v.  The  HuntsviUe.  20  F. 
Cas.  No.  11,904,  8  Woods  386;  The 
Union,  24  F.  Cas.  No.  14,346,  4  Blatchf. 
90;  U.  S.  V.  Towns,  28  F.  Caa.  No. 
16.584.  7  Ben.  444. 

[al  Ueaa  arising-  vUla  vessel  la 
mwtodj. — ^The  vessel  is  subject  to 
liens  arising  on  contracts  made  while 
she  was  in  custodia  legls.  The  Witch 
Queen,  80  F.  Cas.  No.  17,916,  8  Sawy. 
17. 

[b]  WlMrs  only  a  part  of  tbe  prop- 
mated  la  rrt— sd  on  stipula- 
tion the  rule  applies  to  liens  upon 
the  part  released.  Hawgood,  etc. 
Transit  Co.  v  Dingman,  94  Fed.  1011, 
86  CCA  627. 

se.  The  Union,  24  F.  Cas.  No. 
14,346.  4  Blatchf.  90. 

Ca]  WalTflV  of  priori^  orar  anb- 
••avmt  llblanf  ^A  libelant  who 
conmnts  to  the  release  of  a  vessel 
libeled  and  seised  under  process 
waivaa  hl^  pri<n-itr  of  claim  as 
BSalnat  auosequent  IttMlanta  uader 


whose  libels  the  vessel  Is  condemned 
and  sold.  The  Steamtug  A.  R.  Oniy, 
1  F.  Cas.  No.  619,  7  Ben.  483. 

eOi  The  Beaconsfleld,  168  U.  S.  303. 
16  set  860,  39  L.  ed.  993*  Falrgrleve 
v.  Marine  Ins.  Co.,  112  Fed.  364,  60 
CCA  286. 

ei.  U.  S.  V.  Ames,  99  U.  S.  36,  26 
li.  ed.  296;  The  Wanata,  95  U.  S.  600, 
34  L.  ed.  461;  The  Steamer  Webb,  14 
Wall.  (U.  S.)  406,  20  L.  ed.  774:  The 
Palmyra,  12  Wheat.  <U.  S.)  1,  6  L.  ed. 
531;  The  Mt.  Desert,  186  Fed.  395;  The 
Vigilant,  175  Fed.  226;  The  New  York, 
llf  Fed.  810,  61  CCA  482;  Fairgrleve 
V.  Iforlne  Ins.  Co.,  112  Fed.  364,  60 
CCA  286:  The  Fred  M.  Lawrence.  94 
Fed.  1017,  36  CCA  611;  The  Bvangel, 
94  Fed.  680;  The  Frank  Vander. 
kerchen,  87  Fed.  768;  U.  8.  v.  Towns, 
2S  F.  dw.  No.  16.684,  7  Ben.  444. 

In  Tha  Nled  Blwin,  1  Doda.  60.  6S 
tguot  The  Livingstone,  104  Fed.  91S. 
9221  the  court  said:  "I  cannot  en- 
tirely accede  to  the  position  which  has 
been  laid  down  on  behalf  of  the  claim- 
ant, that  these  bonds  are  mere  per- 
sonal securities  given  to  the  Individ- 
ual captors:  because  I  think,  they  are 
given  to  the  Court  as  securities  to 
abide  the  adjudication  of  all  events 
at  the  time  Impending  before  it.  The 
Court  is  not  in  the  habit  of  consider- 
ing the  effect  of  bonds  precisely  In  the 
same  limited  way  as  fhey  are  viewed 
by  the  courts  of  common  law.  .  .  . 
In  this  place  they  are  subject  to  more 
enlarged  considerations:  they  are  here 
regarded  as  pledges  or  substitutes  for 
the  thing  Itself,  Tn  all  points  fairly  In 
adjudication  before  the  Court." 

[a]  Bow  far  snliatltate  for  rMk — 
A  Stipulation  is  a  substitute  for  the 
thing  itself  only  for  the  purposes  of 
the  original  action,  or  where  It  is  a 
stipulation  for  the  appraised  value  of 
the  vessel,  where  it  stands  as  security 
for  any  claim  filed  up  to  the  amount 
of  the  stipulation.  The  Oregon,  158  U. 
S.  186,  15  set  804,  39  L.  ed.  943  [rev 
46  Fed.  62]. 

[bl  The  snbss^asnt  loss  of  the 
vessel  and  the  Institution  of  a  pro- 
ceeding to  limit  liability  will  not  affect 
the  right  of  recovery.  The  Percy 
BirdsaU  v.  The  Invertroasachs,  66  Fed. 
683. 

[c]    Bauedjr  oa  et^yalatlon^After 

a  boat  has  been  releaaed  upon  bond 
or  BtUnilation,  the  proper  remedy  Is 
upon  the  bond  or  stipulation.  Car- 
roll V.  The  Leathers,  5  F.  Cas.  No. 
2,466,  Newb.  Adm.  482. 

68.    The  Mt.  Desert.  186  Fed.  S9S. 

Ca]  Inte rast. '  Agents  or  sureties 
are  responsible  as  principals  for  in- 
terest on  their  stipulations  when  they 
appear  and  defend  the  suit.  The 
S^gie  J.  Smith.  128  U.  S.  849,  8  SCt 
169.  81  L.  ed.  176:  The  Wanata,  96  U. 
8.  600,  24  L.  ed.  461:  Tha  Maggie  M., 
tS  Fed.  691;  Tha  Bell^  I  fTOM.  Vo. 


1,270,  5  Ben.  67.  See  also  The  Ante- 
lope, 1  F.  Cas.  No.  -480,  1  Ben.  343. 

Lb]  BubTogatlttt  of  Insnreia  to  tha 
rlgbts  of  cargo  owners  will  not  affect 
the  stipulation  as  against  the  sure- 
ties; tbetr  liability  is  neither  in- 
creased nor  diminished.  The  Living- 
stone, 104  Fed.  918  [rev  on  other 
grounds  113  Fed.  879,  61  CCA  6601. 

es.  The  ML  Deaert,  186  Fed.  896; 
The  Madgle,  81  Fed.  926  (holding  that 
a  decree  may  be  entered  against  the 
obligors  for  the  amount  of  libelant's 
claim  and  the  costs,  although  a  sep- 
arate stipulation  may  have  D<Mn  filed 
for  the  costs,  provided  -the  decree 
does  not  exceed  the  amount  of  tho 
penalty  of  the  bond). 

ec  U.  S.  V.  Ames,  99  U.  S.  85.  26 
L.  ed.  296  Felt  The  Harriett,  1  W.  Roto. 
182;  The  S&pe.  1  W.  Rob.  164]:  Tha 
Wanata,  96  U.  8.  600,  24  L.  ed.  461; 
The  Steamer  Webb.  14  WalL  <U.  S.) 
406.  20  L.  ed.  774;  The  Ann  Caroline, 
2  WaU.  <U.  8.)  638,  17  Xi.  ed.  888; 
The  James  McCauUey,  181  Fed.  932, 
106  CCA  186;  Munks  v.  Jackson,  66 
Fed.  671.  18  CCA  641;  The  Sydney.  47 
Fed.  260:  The  Madgle,  81  Fed.  926; 
Brown  v.  Burrows.  4  F.  Cas.  No.  1,996, 
2  Blatchf.  340;  The  Susan  s:.  Voorhls, 
23  F.  Cas.  No.  18,683,  10  Ben.  380. 
But  see  The  Maggie  H.,  88  Fed.  691; 
The  Steam  Propeller  Belle,  8  F.  Cas. 
No.  1,270,  6  Ben.  67. 

[a]  Tha  faot  that  ths  daovae  la  Is 
ezoass  of  the  paaalty  named  in  the 
bond  for  release  of  the  vessel  does 
not  deprive  the  court  of  Jurisdiction. 
The  court's  Judgment  is  a  nullity  for 
the  excess  only.  Munks  v.  Jackaon, 
66  Fed.  571,  13  CCA  641. 

[b]  Wbere  damages  awarded,  witb 
InMreat.  exoead  the  amount  in  tha 
stlpvlation  for  release,  the  decree  will 
be  entered  against  the  stipulators  to 
the  extent  of  their  atlpulation  and 
against  the  claimant  for  the  balance 
of  Interest  and  costs.  The  Southwark, 
129  Fed.  171. 

65.  The  Wanata,  96  U.  S.  600,  24 
L.  ed.  461;  The  Sydney,  47  Fed.  260; 
The  Madgle.  31  Fed.  926  (dictum); 
The  Susan  £!.  Voorhis,  28  F.  Caa  No. 
18,633,  10  Ben.  380. 

66.  Jaycox  v.  Chapman.  13  F.  Cas. 
No.  7,243,  10  Ben.  617  (holding  that 
sureties  for  the  performance  by  a 
married  woman  of  any  decree  against 
her  cannot  be  called  on  to  pay  the 
decree  against  the  husband  in  an  ao- 
tton  In  personam  against  them  both). 

er.  Tha  Oregon,  168  U.  8.  186.  16 
sen  804,  89  L.  ad.  948  [rev  46  Fed.  621; 
Hawgood,  etc..  Transit  Co.  v.  Ding- 
man,  94  Fed.  1011,  36  CCA  627;  Laid- 
law  V.  Oregon  R..  etc,  Co.,  81  Fed.  876, 
26  CCA  666;  The  Willamette,  70  Fed. 
874,  18  CCA  866,  31  LRA  715;  Tha  T. 
W.  Snook,  61  Fed.  244. 

[a]  la  aoiOii  a  eaaei  where  the 
oonrt  below  lias  reafl^ed  a  deprae 
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or  diminish  the  anrety's  liability,  although  he  may 
have  no  notice  of  such  amendments.^ 
A  rdseizTue  of  the  vesseL  under  other  libels  for 

different  causes  of  action  will,  it  is  held,  entitle  the 
surety  to  a  discharge,™  but  not  before  the  processes 
issued  upon  such  other  libels  have  been  returned,'" 
[(  177]  (b)  Subrogation.  There  may  be  a  sub- 
rogation in  favor  of  the  sureties  to  the  claim  of  the 
libelant  against  their  principal ;  but  this  can  be  done 
only  after  payment  of  the  decree,  and  must  be  con- 
fined and  limited  strictly  to  the  rights  of  the  libelant 
against  the  claimant  personally;  the  vessel  is  not 

178]   4.  Form  of  Undertakiiig— a.  In  General 

In  suits  in  personam  where  defendant  is  arrested, 
the  undertaking  is  in  the  form  of  a  bond  or  stipula- 
tion conditioned  that  defendant  will  appear  and 
abide  by  all  orders  of  the  court,  interlocutory  or  final, 
and  pay  the  money  awarded  by  the  final  decree  ren- 
dered therein  by  the  court  to  which  the  process  is 
returnable,  or  by  any  appellate  court.''  Strict  for- 
mality is  not  required  of  such  an  instrument,  and 
it  seems  that  a  bond  which  is  good  as  a  common-law 
obligation  is  sufficient,  although  not  in  exact  con- 


176-179 


formity  with  the  statute  under  which  giten." 

Ordinary  penal  bond.  And  in  suits  in  personam, 
where  property  is  attached,  and  in  suits  in  rem,  the 
undertaking  may  be  an  ordinary  penal  bond  to  the 
libelant,  under  seal,  to  abide  the  event  and  pay  the 
judgment,  if  rendered.  But  the  two  customary  un- 
dertakings to  release  property  seized  in  an  admiralty 
cause  are  the  stipulation  for  value,  -and  the  bond  to 
the  marshal  under  the  act  of  1347/* 

[$  179]  b.  Stipnlation  for  Valoe.  The  stipula- 
tion for  value  is  given  in  a  suit  in  rem  where  the 
suit  is  brought,  not  to  enforce  a  partial  lien  upon  the 
property,  but  to  recover  a  sum  greater  than  the  vali»9 
of  the  res,  or  to  sell  the  property,  as  in  eases  of 
seizure,  of  licitation,  of  salvage,  or  suits  against 
recusant  owners.'* 

The  amount  of  the  stipulatton  for  value  should 
be  the  full  value  of  the  property  seized,'*  or  at  least 
not  less  than  the  amount  of  the  claim  set  forth  in 
the  libel,''  provided  the  property  seized  be  valued 
at  so  much.'^  But  it  is  often  a  matter  of  agreement 
between  the  parties  to  the  suit." 

Appraisal.  Where  the  value  of  the  vessel  is  not 
agreed  upon,  its  actual  value  is  ascertained  hy 


against  the  claimant  and  auretlAs,  the 
decree  will  be  reversed  as  against  the 
sureties  '  and  amrmed  against  the 
claimant.  The  Willamette,  78  Fed. 
79    18  CCA  378 

bs.  The  Beaconsfleld.  158  V.  S.  303. 
15  set  860,  29  L.  ed.  998  (substitu- 
tion of  real  party  In  Interest  for 
nominal  party);  Newell  v.  Norton,  3 
Wall.  (U.  S.)  257,  18  L.  ed.  271;  The 
Cerea,  149  Fed.  924  (substitution  of 
new  owner  as  claimant);  Falrgrleve 
V.  Marine  Ins.  Co.,  112  Fed.  364,  50 
CCA  286;  Boden  v.  Demwolf,  66  Fed. 
846:  U.  S.  V.  Mosely,  8  Fed.  688,  7 
Sawy,  265  (any  amendments  legally 
and  properly  made);  The  Harmony, 
11  F.  Cad.  No.  6,081,  1  GalL  128 
(dictum^. 

[a]  Tlie  afldltloii  of  a  ooUbelaut 
D7  aatmdjnnt  does  not  discharge  the 
surety  on  the  stipulation,  nor  will  any 
other  amendment  do  so  which  the 
court  has  power  to  make.  The  Maggie 
.Jpnee,  It  F.  Caa.  No.  8,947,  1  Mlpp. 
'636. 

}bl  luorMBlnr  uuosBt  «laliiwd<~- 
An  amendment  of  the  libel  by  in- 
creasing the  amount  claimed  will  not 
necessarily  increase  the  llabilttT  of 
the  sureties.  Darrell  t.  The  Alice 
Gray,  <  F.  Cas.  No.  S,B79.  (2)  Where 
the  stipulators  are  bound  for  the 
value  of  vessel  and  cargo,  an  amend- 
ment will  be  allowed  increasing  the 
amount  demanded,  as  the  court  Is  not 
bound  to  restrict  the  libelant's  re- 
covery to  the  amount  clathied.  Mc- 
O-eady  v.  The  Brother  Jonathan,  IB 
F.  Caa.  No.  8,732a. 

[c]  Belnstatement  of  dismissed 
appeal* — ^Where  an  appeal  was  dis- 
missed for  a  defect  of  Jurisdiction 
apparent  on  the  record,  the  dismissal 
belnK  founded  on  a  mistake  of  the 
clerK  of  the  court  below.  It  was  held 
to  be  no  objection  to  the  reinstate- 
ment of  the  appeal  that  it  might 
operate  to  the  prejudice  of  the  stipu- 
lators, to  whom  the  vessel  had  been 
delivered  upon  stipulation  In  the  court 
below.  The  Palmyra,  12  Wheat.  (U. 
S.)  1,  6  L.  ed.  581. 

69.  LilvlngBtone  v.  The  Steamship 
Jewess.  15  F.  Cas.  No.  8,412,  I  Ben. 
21  note. 

70u  The  Kmpire,  8  F.  Cas.  No.  4,472, 
1  Ben.  19. 

71.  The  Vigilant,  175  Fed.  226;  The 
White  Seal,  166  Fed.  640;  The  Madgie, 
31  Fed.  926;  Carroll  v.  The  Steamboat 
T.  P.  leathers.  5  F.  Cas,  No.  2,455, 
Newb.  Adm.  432;  Roberts  v.  The 
Huntsvllle,  20  F.  Cas.  No.  11,904,  3 
Woods  886. 

[a]  A  surety  who  pi^  tlis  (flaim. 
of  the  libelant  after  the  vessel  has 
been  sold  in  subsequent  proceedings 


to 'enforce  other  Hens  does  not  by 
such  payment  become  subrogated  to 
any  right  In  the  fund  produced  by  the 
sale.    The  Evangel,  94  Fed.  680. 

[b]  Bffeot  of  taking-  ooUateral  ss- 
onrl^. — The  fact  that  the  surety  on 
a  attpulation  for  the  release  of  a 
vessel  libeled  for  salvage  took  from 
Its  principal  an  assignment  of  the 
t>oncle8  of  Insurance  on  the  vessel 
as  collateral  security  for  its  liability 
did  not,  either  legally  or  equitably, 
by  estoppel  or  otherwise,  relieve  the 
principal  from  his  primary  liability 
on  the  bondf'  or  his  contingent  obliga- 
tion, express  or  implied,  to  save  nls 
surety  from  loss  by  reason  of  its 
suretyship.  Leary  v.  Murray,  178 
Fed.  209,  101  CCA  529,  21  AnnCas  868. 

72.  Admiralty  Rule  No.  3.  See 
also  Place  v.  The  City  of  Norwich,  19 
F.  Cas.  No.  11,202.  1  Ben.  89  [att  118 
U.  S.  4S8,  S  set  1150,  80  U  ed. 
134]. 

73.  Munks  V.  Jackson,  86  Fed.  671, 
18  CCA  641;  The  Brig  Struggle,  23  P. 
Cae.  No.  18.550,  1  Qall.  476;  Murphy 
V.  Roberts,  30  Ala.  232 ;  Rouse  v.  Jayne, 
14  Ala.  727;  Bell  v.  Thomas,  8  Ala. 
527;  Whltsett  y.  Womack,  8  Ala.  466; 
Franklin  v.  Pendleton,  5  N.  T.  Super. 
672  [afC  7  N.  T.  508,  Seld.  11,  11  NT 
LegObs  101], 

[a]  BnforesaUe  as  oomaiOB-law 
lK»a<U— The  bond  need  not  be  In  pre- 
cise conformity  with  the  requirements 
of  the  statute.  It  may  still  be  en- 
forced as  a  Common-law  bond.  Murphy 
V.  Roberts,  30  Ala.  282;  Bouse  V. 
Jayne,  14  Ala.  727;  Bell  V.  Thomas, 
8  Ala.  527:  Whltsett  V.  Womack,  8 
Ala.  466:  Richardson  v.  Cleaveland, 
5  Port.  (Ala.)  251. 

[b]  Whether  security  taken 
bond  or  stipnlation  immaterial. — u. 
S.  V.  Ames,  59  U.  S.  85.  41,  26  t,.  ed. 
295;  The  Alligator,  1  F.  Cas.  No.  248. 
1  Gall.  145;  U.  S.  v.  The  Little  Charles, 
26  F.  Cas.  No.  16,613.  1  Brock.  380. 
"Bonds  are,  to  all  Intents  and  pur- 
poses, stipulations  In  the  admiralty, 
and  the  liability  of  parties  thereto  is 
the  same  whether  the  Instrument  is 
in  form  a  bond  or  a  stipulation."  The 
Sydney.  47  Fed.  260,  262. 

[c]  Ktlpulatlon  "to  abUe  Aeoree." 
— A  stipulation  by  a  party  arrested  In 
admiralty  to  abide  the  decree  of  the 
court  is  In  proper  form,  and  he  can- 
not be  compelled  to  stipulate  to  pay 
the  amount  decreed  against  him. 
Stone  V.  Mur^y,  86  Fed.  1S8;  Orsee 
V.  Bvans,  10  F.  Cas.  No.  5,660,  8  Ben. 
479. 

[d]  The  omission  of  the  speoUled 

■nm  that  shall  be  paid  by  the  obligors 
In  case  of  default  does  not  render 
a  bond  defective  where  there  is  a 


distinct  obligation  to  pay  a  sum  equal 
to  the  appraised  value  of  the  vessel 
The  Haytlan  Republic,  69  Fed.  476, 
8  CCA  182  [rev  on  other  grounds  15t 
U.  8.  118,  14  set  992,  38  I*,  ed. 
930]. 

[e]  A  hond  to  seonis  tke  appeer- 
aiioe  of  a  party  to  answer  a  libel  In 
admiralty  Is  to  be  considered  not  ae 
a  ball  bond  at  common  law,  but  as 
an  admiralty  stipulation.  Lane  v. 
Townaend,  14  F.  Cas.  Na  8,054,  1 
Ware  289. 

[f ]  A  defendant  cannot  avaJl  Um- 
seu  of  an  frregnlarlty  to  whloh  he  is 
himself  a  party  and  which  could  onlv 
afifect  the  libelant.  Todd  v.  The 
Tutchen,  2  Fed.  600:  U.  S.  v.  The  Little 
Charles,  26  F.  C^.  No.  16,618,  1  Brock. 
880;  Franklin  v/  Pendleton,  5  N.  Y. 
super.  672  [atfr  7  N.  T.  508.  Seld.  11, 
11  NTLegOba  lOl-T. 

74.  Admiralty  Rule  No.  4;  U.  S. 
Rev.  St.  9  941;  Pope  v.  Seekworth,  46 
Fed.  858;  Poland  v.  Cargo  of  Brig- 
Spartan,  19  F.  Cas.  No.  11,246,  1  Ware 
184.    See  Infra  S!  179,  ISO. 

76.  Benedict  Adm.  (4th  ed)  |  4S0. 

[a]  Can  be  sttbstttntea  ^or  prop- 
erty at  any  time  by  otOar  ot  eonrt^ 
The  Martha  C.  Bumlte,  16  F.  Caa.  No. 
9.147.  10  Ben.  196. 

_  W.  Colgrove  v.  The  Steamship 
City  of  Columbia.  11  Hawaii  644; 
Actieselskabed  Borgestad  t.  Thrift, 
10  Can.  Ex  oh.  97  (value  of  vessel  and 
freight). 

[a]  rnU  TSlns  of  Teasel,  eargo, 

aaw  xMfrht^~A  vessel,  cargo,  and 
freight  attached  on  a  libel  on  a  bot- 
tomry bond  will  be  bonded  for  their 
full  amount,  although  the  proceeds  of 
the  vessel  alone  are  sufficient  to  meet 
the  claims.  The  Bark  Archer,  1  F. 
Cas.  No.  507,  9  Ben.  455. 

[b]  When  goods  In  a  bonded  waze- 
bonee  are  libeled  by  the  government, 
the  claimant  Is  entitled  to  have  them 
on  giving  a  bond  for  their  value,  not 
Including  the  amount  of  duties 
chargeable  on  them.  In  re  Four  Cases 
Silk  Ribbons,  9  F.  Cas.  No.  4,986,  1 
Ben.  214. 

77.  Colgrove  v.  The  Steamship 
City  of  Columbia,  11  Hawaii  541. 

78.  Colgrove  v.  The  Steamship 
City  of  CoTumbla.  ll  Hawaii  EH. 

[a]  Where  claims  exceed  value  of 
vessel. — (1)  The  vessel  may  be  dis- 
charged on  a  stipulation  for  Its  full 
value,  although  the  claims  for  which 
libels  are  filed  exceed  such  amount 
(The  Ship  Antelope,  1  F.  Cas.  No.  41)1, 
1  Ben.  521),  and  (2)  the  amount  of 
the  freight  la  not  to  be  included  In 
the  stipulation  (The  Bark  Vivid.  £8 
F.  Cas.  No.  16.977,  8  Ben^397). 

n.   The  Monarch,  SO  fiVd.  283. 
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appraisal.*' 

[$180]  c  Bond  to  HardiaL  A  bond  to  the  mar- 
shsl  is  in  the  form  of  a  penal  bond,  under  seal,  to  the 
marshal  of  the  district,  in  double  tbe  amount  of  the 
libelant's  claim,  reciting  the  filing  of  the  libel,  and 
the  fiUng  of  the  claim  and  stipulation  for  costs,  and 
conditioned  that  the  claimant  shall  abide  by  and  per- 
form the  decree  of  the  court,  or  otherwise  the  sure- 
ties will  be  answerable ;  the  sureties  justify  in  double 
the  amount  of  the  bond."^ 

181]  5.  How  Taken.  A  bond  or  stipulation 
may  be  taken  in  open  court  or  at  chambers  or  before 
a  commissioner"^  of  the  court  in  which  tbe  cause  is 
pendinp,**  but  the  clerk  of  court  has  no  authority  to 
take  it.*^ 

The  stipolatiott  should  be  signed  by  the  stipulator." 
182]   6.  Increase  or  Bednction  of  Security.  In 

all  cases  of  stipulations  in  admiralty  and  maritime 
causes  any  party  may  apply  to  the  court,'  on  cause 
shown,  for  greater  or  further  security  or  the  claim- 
ant, on  lowing  that  the  libelant's  daim  is  exag- 


gerated, or  a  respondent,  lurested  in  a  suit  in  per- 
sonam, may  apply  to  have  the  amount  redueed.^^ 

{%  183]  I. 'Pleadings— 1.  la  Generai  The  rules 
of  pleading  in  the  admiralty  do  not  require  all  the 
technical  precision  and  accuracy  which  is  necessary 
in  tbe  practice  of  the  courts  of  common  law.^  Nev- 
ertheless substantial  accuracy  in  the  alle^tions  of 
the  pleadings  is  expected  and  required,^  and  al- 
though courts  of  admiralty  are  liberal  in  their  treat- 
nient  of  pleadings,  this  liberality  wiU  not  be  so  exer- 
cised as  to  preijndiee  either  of  the  parties  to  a 
cause.*'' 

184]   2.  The  Libel—a.  In  Oeneral— (1)  Form. 

The  libel  is  a  pleading  in  the  form  of  a  petition  ad- 
dressed to  the  court  or  the  judge  thereof,"*  which 
takes  the  place,  in  admiralty,  of  the  declaration  in 
an  action  at  law."  It  must  be  signed  by  the  libelant 
or  his  ag^nt.™  It  must  set  forth  the  nature  of  the 
action,  as,  for  example,  that  it  is  a  cause,  civil  and 
maritime,  of  contract^  or  of  tort  and  damage,  or  of 
salvf^,  or  of  possessun.'* 


8&   Admiralty  Rule  No.  11. 

[a]  An  apwalsal  nutd*  wltlioiit 
none*  to  the  libelant  Is  irregular  and 
will  be  set  aside.  Alliance  Ina.  Co. 
V.  The  Mornlnr  Light,  1  F.  Cas.  No. 
246a  [aff  1  F.  Cas.  No.  246b  (aff  1  F. 
Cas.  No.  24Sc  [afl  2  Wall.  B50,  17  L. 
ed.  862]) £ 

[b]  BSMt  of  aFpralMl^(l)  After 
appraisal  and  the  giving  of  a  stipula- 
tion the  claimant  cannot  Insist  that 
the  value  of  the  shkt  Is  less  than 
the  sum  named  In  the  stipulation. 
Bhip  Virgin  V.  Vyfhlus,  8  Pet.  (U.  S.) 
538,  8  L.  ed.  1036.  (2)  Where  there 
la  a  dispute  as  to  the  value,  and 
affidavits  for  the  claimant  show  a 
greater  value  than  that  Sxed  by  the 
admtraltT  appraisers  appointed  by  the 
court,  although  much  less  than  the 
Bum  claimed,  the  amount  of  the  stipu- 
lation for  release  will  be  fixed  at  the 
blghest  sum,  the  respondent  being 
permitted  on  final  hearing  to  show 
exactly  the  value  of  the  vesseL  The 
Twilight,  188  Fed.  1005. 

[c]  la  Sui^aiid  the  appraisement 
of  property  by  the  marshal  Is  con- 
clusive, although  it  is  afterward  sold 
for  a  less  amount.  The  Cargo  ex 
Venus,  L..  R.  1  A.  A  E.  50. 

81.  U.  8.  Rev.  St.  S  941:  9  U.  S. 
St.  at  Lu  181  c  55:  Benedict  Adm.  (4th 
ed)  t  48S;  The  Madgle,  81  Fed.  926; 
The  City  of  Hartford,  11  Fed.  89. 

fa]  rotm  of  bcmd  see  2  Conkllng 
Adm.  682. 

[b]  In  a  mlt  for  paztlttoB  of  a 
vesaai  It  was  held  that  the  penal  sum 
In  the  bond  should  be  twice  the  value 
of  a  one-half  interest  of  the  schohner. 
Tbe  Emma  B..  140  Fed.  770. 

[c]  Stoaratloa  of  eoortf— Bjr  act 
of  March  8,  1847  (9  V.  S.  fit  at  L. 
181  c  66),  the  marshal  cannot  ac- 
cept ball,  and  discharge  the  ship  from 
arrest,  unless  the  bond  be  In  double 
the  amount  claimed  by  the  libelant, 
with  sufHclent  surety,  to  be  approved 
by  the  Judge.  This  statute  does  not 
assume  to  Interfere  with  the  powers 
of  a  court  of  admiralty  to  regulate 
the  execution  of  Its  process,  and  the 
stipulations  It  Is  authorized  to  take, 
conformable  to  general  principles  of 
procedure  In  those  courts,  on  the 
particular  equities  of  each  case. 
Therefore  the  court  may  restrict  the 
amount  of  ball  to  the  amount  claimed 
in  the  llbeL  Peru  v.  The  North 
AnTerlca,  19  F.  Cas.  No.  11,017a, 

Fdl  Additional  stlpalatloii. — ^After 
a  bond  to  the  marshal  has  been  given, 
the  libelant  has  no  power  to  exact 
any  additional  stipulation.  Oalnes  v. 
Travis,  9  P.  Cas.  No.  6,179,  Abb.  Adm. 
297. 

[e]    Bel—se  on  bond  after  defaalt. 

— It  seems  that  a  party  cannot  as 
matter  of  right  obtain  the  release  of 
a  vessel  from  custody  by  giving  a 
bond  under  Rev.  St.  I  941,  after  a 
default  OD  return  of  proceaa.  Sloop 


ICartha  C.  Bumlte,  18  F.  Cas.  No. 

9,147,  10  Ben.  196. 

[fl  Valnatton  not  made  \f  eom- 
nlHaoasrs. — A  bond  executed  to  the 
marshal  is  valid,  although  valuation 
was  not  made  by  commitisloners  ap- 

E Dinted  by  the  court.    U.  S.  T.  The 
ittle  Charles.  28. F.  Caa.  Ko.  15,613, 
1  Brock.  380. 

[g]  nuiur  and  approval.^ — ^Although 
drawn  to  the  marsnal,  this  bond  Is 
filed  in  the  office  of  the  clerk,  like  the 
stipulation  for  value,  and,  unlike  a 
stipulation  for  value,  may  be  ap- 
. proved  by  the  collector  of  customs  of 
the  port,  as  well  as  by  the  court.  1 
A^TBncL&Pr  1308. 

ea.  Admiralty  Rules  Nos.  S,  86: 
The  Jeanle  Landles.  17  Fed.  91,  9 
Sawy.  102  (where  It  was  also  held 
that.  If  the  stipulation  be  taken  at 
chambers,  notice  thereof  must  be 
given  to  the  marshal  by  writ  of 
supersedeas  Issued  by  the  clerk.  If 
taken  before  a  commissioner,  notice 
must  be  given  to  the  marshal  by  order 
Issued  by  the  commissioner) :  Holmes 
V.  Dodge,  12  F.  Cas.  No.  6,637,  Abb. 
Adm.  60. 

S3.  Sawyer  v.  Oakman,  21  F.  Cas. 
No.  12,403,  11  BlatChf.  66. 

84.  The  Jeanle  Landles,  17  F^d. 
91,  9  Sawy.  102. 

85.  Sawyer  v.  Oakman,  21  F.  Cas. 
No.  12.408,  11  BlatChf.  65. 

86.  [a]  On  tbe  Inaolvenoy  of  a 
•Brsty  the  Claimant  may  be  required 
to  give  new  sureties.  The  Fred  M. 
Lawrence.  94  Fed.  1017.  36  CCA  681 
[aft  88  Fed.  9101;  The  City  of  Hart- 
ford, 11  Fed.  89;  The  Virgo,  28  F. 
Cas.  No.  16,976,  13  Blatchf.  255. 

ib]  After  releaae  of  a  Tsasal  on 
at^aiatloa  the  claimant  wtU  not  be 
required  to  furnish  additional  se- 
curity In  the  absence  of  any  rule  of 
court  requiring  It.  The  Mutual,  78 
Fed.  144.   

V7.  Admiralty  Rule  No.  8;  The 
HonarcA,  SO  Pea.  SSI;  Forbes  v.  The 
Merrlmac.  9  F.  Cas.  No.  4,927,  1 
Ben.  68:  xhe  I>ucheB8e  de  Brabant, 
Swab.  284. 

[a  }  An  exoeaalTe  MlewM  Mnd  givea 
throng  nlsapprebsnslon  should  be 
reduced  where  no  Injustice  will  re- 
sult, and  the  failure  of  the  claimant 
to  have  the  vessel  appraised  should 
not  defeat  his  application  for  reduc- 
tion. The  Iris,  100  Fed.  104,  114.  40 
CCA  301  (where  Putnam,  J.,  said: 
"Where  there  are  eduitiee,  there  Is 
every  reason  why  an  admiralty  court 
should  use,  on  enlarged  principles,  the 
discretion  uniformly  availed  of  even 
by  common-law  courts  to  reduce  ball 
demanded  before  It  is  taken,  or  exces- 
sive bail  after  It  Is  taken,  or  to  relieve 
against  excessive  attachments  after 
they  are  made.  There  is  no  practical 
or  equitable  reason  why  that  discre- 
tionary power  should  not  be  extended 
to  eases  of  this  elaaa"). 


[b]  iriMB  the  Talna  la  fixed  by 
oonaentt  a  motion  to  reduce  the 
amount  of  the  stipulation  cannot  be 
mader  The  Monarch,  30  Fed.  283. 

[c]  Vallura  to  olain  benefit  of  Ad- 
mlraltr  Sale  Vo.  11. — "If  the  claimant 
has  seen  fit  to  give  a  stipulation 
without  availing  himself  of  the  benefit 
of  admiralty  rule  11,  and  without 
having  a  proper  appraisal  under  that 
rule,  he  Is  presumably  guilty  of 
laches;  and  he  is  not  In  a  position  to 
ask  for  the  exercise  of  eauitablo 
powers  unless  he  shows  cleany  mis- 
apprehension, and  that  Justice  will  be 
done  himself,  and  no  injustice  done 
the  libelants,  by  a  reduction  of  the 
stipulation  to  such  an  amount  as  he 
can  establish  would  have  been  the 
maximum  which  he  ought  to  have 
given  if  he  had  proceeded  under  the 
rule."  Per  Putnam.  J..  In  The  Iris, 
100  Fed.  104,  115,  40  CCA  801. 

[d]  Ths  faot  VbMX  a  libelant  seema 
to  nave  more  than  saOoleat  seoiuttyp 
although  having  only  the  customary 
security,  is  no  reason  for  depriving 
him  of  a  part  of  It.  Baik  Archer,  1 
F.  Caa.  No.  507,  9  Ben.  466. 

88.  Dupont  de  Nemours  v,  Vance, 
19  How.  (U.  S.)  162.  16  L.  ed.  584; 
New  Jersey  Steam  Nav.  Co.  v.  Mer- 
chants' Bank,  6  How.  (IT.  S.)  844,  12 
L.  ed.  465;  The  Palmyra,  12  Wheat. 
(U.  S.)  1.  6  L.  ed.  531:  Harrison  v. 
Hughes,  119  Fed.  997;  The  Alexandra, 
104  Fed.  904:  The  Anaces,  93  Fed.  240, 
84  CCA  558;  The  Kendall,  56  Fed.  237; 
Hays  v.  Pittsburgh,  etc..  Packet  Co., 
33  Fed.  562;  Brown  v.  The  Cadmus,  4 
F.  Cas.  No.  1,997,  2  Paine  564;  Dexter 
V.  Munroe,  7  F.  Cas.  No.  8.863,  t 
Sprague  89;  Jenks  v.  Lewis.  J8  F. 
Cas.  No.  7j80.  1  Ware  48:  The  Na- 
varro. 17  F.  Caa  No.  10.069,  Olcott 
127:  Peru  v.  The  North  America,  19 
F.  Caa.  No.  11.0l7a;  The  Pilot.  19  F. 
Cas.  No.  11.168,  1  BlSB.  169:  West 
The  Uncle  Sam.  29  F.  Cas.  No.  lT427, 
McAlL  SOB. 

Ca]  ■WflTareat  aystema  of  plaad- 
Inf  and  modes  of  proceeding  prevail 
in  the  two  Jurisdictions  [common-law 
and  admtraltyl.  and  in  some  few  re- 
spects there  Is  a  difference  in  the 
rules  of  evidence  adopted  in  the  ad- 
miralty court  from  those  which  pre- 
vail In  common- law  actions."  The 
Atlas,  93  V.  8.  802,  316.  23  L.  ed.  868. 

89.  Palmer  v.  Merchants',  etc, 
Transp.  Co.,  154  Fed.  683. 

90.  Harrison  ,v.  Hughes,  119  Fed. 
997. 

91.  The  Joseph  Oorham,  18  F.  Caa. 
No.  7,687,  2  NTLegObs  388.  x 

92.  The  Atlas,  93  U.  S.  802,  23  L. 
ed.  868. 

98.  Hardy  v.  Moore,  4  Fed.  848 
(where  the  libel  was  signed  by  a 
proctor). 

94.  Admiralty  Rule  No.  28:  Tho 
Propeller  Commerce,  1  Black  (U.  8.) 
574,  17  L.  ed.  107. 
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[§  185 


185]    (2)  BavilsitM— (a)  of  PradiloiL 

E«(inir«d.  Common-lav  teehmcality  is  not  ];ieee»- 
saiy  in  a  libel  if  all  the  required  facte  are  set  'out.'" 
The  cause  of  action  must  be  set  forth  in  distinct 
artielcB.^    The  all^ations  should  be  certain  and 


perspieaons,*^  and  contain  a  statement  of  every  fact 
material  to  the  maintenance  of  the  ease  set  up."  It 
is  not  neeessary  to  state  any  fact  in  anticipation  of 
the  defense."  And  where  the  defensiTe  aUegations 
of  the  respondent  make  oat  a  complete  ease  for  the 


[a]  Bat  »  UM  for  Mlvav*,  alleg- 
ing that  It  was  "a  cause  of  coDtract. 
civil  and  maritime,  and  for  extra 
services  rendered,"  will  not  prevent 
the  claim  from  belnr  regarded  as  a 
salvage  claim,  where  the  general  scope 
of  the  allegations  of  the  libel  shows 
its  character.  Adams  v.  The  Bark 
Island  City,  1  F.  Cas.  No.  EC,  ICllfP.  210. 

95.  Oakes  v.  U.  S.,  174  U.  S.  778, 
II  act  864,  4S  Lu  ed.  The  London 
Assur.  V.  Companhla  de  Moagens  do 
Barretro.  1«7  U.  S.  149,  17  SCt  786, 
42  L.  ed.  US;  The  Metamora,  144 
Fed.  »S«,  7S  CCA  B76;  Keyser  v. 
JurveUus,  122  Fed.  218,  58  CCA  664 
(holding  Uiat  where  the  libel  set  out 
the  facts  of  the  case,  and  the  answer 
•nd  evidence  met  the  real  Issuea  the 
fact  that  the  suit  was  brought  for  a 
breach  of  charter  party  to  which  the 
respondents  were  not  parties  did  not 
bar  recovery) :  The  Alexandra,  104 
Fed.  904;  Davis  v.  Adams,  102  Fed. 
6"20.  42  CCA  498  [rev  98  Fed.  877); 
Paciflc  Coast  Steatfiship  Co.  V.  Ban- 
croft-Whitney Co..  94  Fed.  180,  36 
CCA  136  [rev  on  other  grounds  180 
U.  S.  49,  21  SCt  278,  45  11  ed.  419]; 
The  Anaces,  98  Fed.  240,  34  CCA  558 
[rev  87  Fed.  B65];  Comings  v.  The  Ida 
Stockdale,  6  F.  Cas.  No.  3,062.  22 
PlttebLegJ  (Pa.)  9;  Peru  v.  The  North 
America,  19  F.  Cas.  No.  11,017a. 

[a]  Qolllsioii. — Technical  Inaccu- 
racies in  the  statement  of  facts  in  a 
libel  In  admiralty  for  collision  are 
not  ordinarily  regarded,  where  they 
do  not  affect  the  rlghte  of  the  parties. 
The  Metamora,  144  Fed.  930,  76  CCA 
676. 

96.  Admiralty  Rule  No.  28;  The 
Anne  v.  U.  8^7  Cranch  (U.  S.)  670,  3 
L.  ed.  442;  The  Caroline  v.  U.  S.,  7 
Cranch  (U.  S.)  496,  8  L.  ed.  417; 
Holmes  v.  Oregon,  etc.,  R.  Co.,  6  Fed. 
76,  6  Sawy.  262;  MoWiUiams  v.  The 
Vim,  2  Fed.  874:  Schooner  Boston,  8 
F.  Caa  No.  1.673.  1  Sumn.  <J28;  The 
Havre,  11  F.  Cas.  No.  6,232,  1  Ben. 
296;  Jenks  v.  Lewis,  13  F.  Cas.  No. 
7,280,  1  Ware  48;  The  Brig  Joseph 
Gorham,  IS  F.  Cas.  No.  7,687,  2  NT 
tiegObs  S88;  Ome  v.  Townsend,  IS  F. 
Cas.  No.  10,583,  4  Maeon  641;  Pettin- 

flll  v.  Dlnsmore,  19  F.  Cas.  No.  11,045. 
Ware  212,  2  NTL«gObs  119;  Tread- 
well  V.  Joseph,  24  F.  Caa  No.  14,157, 
1  Sumn.  390;  Whltlock  Barque 
Thales,  20  HowPr  (N.  Y.)  447. 

[a]  mtter  In  argcavatlon  of  dan- 
agWk — General  llltreatment  and  op- 
pression on  the  part  of  the  master, 
relied  on  In  aggravation  of  damages 
In  a  suit  by  a  seaman  for  assault, 
must  be  OTopounded  In  a  distinct  al- 
legation. Pettlngill  V.  Dlnsmore,  19  F. 
Cas.  No.  11,046,  2  Ware  212. 

•7.  The  Luminary,  8  Wheat  (U. 
8.)  407,  6  L.  ed.  647:  The  Zenobla.  SO 
F.  Cas.  No.  18.208,  Abb.  Adm.  48. 

ta]  'Vleadugs  most  be  uaqjdTO- 
«•!,— They  must  be  definite.  ^They 
must  be  certain  to  a  reasonable  In- 
tent." Minturn  v.  Alexandre,  E  Fed. 
117.  lioiper  Choate.  J.). 

?[b]  "ns  oanse  of  action  slioald  be 
ilaUujr  and  «z]^oitlT  set  forthi  not 
n  any  particular  and  sacramental 
formula,  but  In  clear  and  intelligible 
language,  so  that  the  adverse  party 
may  understand  what  is  the  precise 
charge  which  he  is  required  to  an- 
swer, and  make  up  an  Issue  directly 
upon  the  charge."  Per  Ware,  J.,  in 
Jenks  V.  Lewis,  13  F.  Cas.  No.  7,280, 
1  Ware  43,  44. 

[c]  In  Sagliuid  the  statement  of 
claims  should  be  In  as  succinct  a 
form  as  possible,  but  sufllclently  full 
to  give  defendant  the  information  he 
is  entitled  to,  and  it  may  be  ordered 
to  be  amended  on  motion.  The  Ists, 
8  P.  D.  227.  See  also  The  Claus 
Thomesen,  9  Jur.  N.  S.  888. 
M.   Zjondon  Assur.   Co.  v.  Com- 


panhla de  Moagens  do  Barreiro,  167 
U.  S.  149, 17  SCt  786,  42  L.  ed.  118;  The 
Three  EViends,  166  U.  S.  1,  17  SCt 
496,  41  L.  ed.  897:  Tlie  Corsair,  146  U. 
S.  836,  12  SCt  949,  36  L.  ed.  727;  The 
Oaselle,  128  U.  8.  474,  9  SCt  139.  33  L. 
ed.  496;  The  Anaces,  98  Fed.  240,  34 
CCA  668;  Danace  v.  The  MagnoliSL  37 
Fed.  867;  Jenks  v.  Lewis,  13  F.  Cas. 
No.  7,280,  1  Ware  48;  Poole  v.  The 
Washington,  19  F.  Cas.  No.  11,271, 
9  NYLegObs  321.  And  see  Weidman 
V.  The  American  Steamship  Nebras- 
kan,  8  Hawaii  Fed.  196. 

[a]  Otnlssioa  of  material  faeti. 
An  omission  to  statft  some  facts  which 
prove  to  be  material,  but  which' can- 
not lutve  oficasloned  any  surprise  to 
the  opposite  party,  will  not  be  al- 
lowed to  work  any  injury  to  libelant 
If  the  court  can  see  there  was  no 
design  on  his  part  In  omitting  to 
state  them.  The  QnlekatePi  9  Wall. 
<U.  8.)  666.  19  L.  ed.  767. 

[b]  A  Ixbel  of  demnrrava  which 
merely  claims  a  certain  sum  per  day, 
without  specifying  what  days  or  how 
many,  is  bad  for  indeflnitenesa.  The 
Joseph  W.  Brooks,  122  Fed.  8S1. 

[c]  irattonalltr  of  ts— eL  A  libel 
in  rem  should  state  the  nationality  of 
the  vessel  proceeded  against  unless 
the  libelant  alleges  that  he  is  a  clti- 
sen  of  the  United  States.  The  Falls 
of  KelUe,  114  Fed.  357. 

[d]  Bespoadents  as  oommoK  oar- 
zlera.— (1)  In  a  suit  in  rem  it  is  not 
necessary  to  charge  the  ship  as  a 
common  carrier,  but  the  rule  Is  other- 
wise where  the  suit  is  in  personam. 
Seller  v.  The  Paciflc,  21  F.  Cas.  No. 
12,644,  Deady  17,  1  Or.  409.  (2)  To 
bring  a  case,  within  the  act  of  con- 
gress of  June  11,  1906,  "relating  to 
liability  of  common  carriers,"  It  is 
necessary  to  allege  the  libelee  to  be 
a  common. carrier.  Weidman  v.  The 
American  Steamship  Nebra^tan,  3 
Hawaii  Fed.  195. 

[e]  Facta  as  to  Umu— (1)  A  libel 
in  rem  must  allege  facts  showing  the 
existence  of  a  lien  and  the  right  of 
the  libelant  to  the  relief  demanded. 
Dunwody  v.  The  Campbell,  106  Fed. 
642,  46  CCA  464.  (2)  A  libel  by  ma- 
terialmen to  enforce  a  maritime  lien 
should  show  the  foreign  nature  of  the 
ship;  a  libel  to  enforce  a  lien  against 
a  domestic  vessel  should  specify  the 
Btatuxe  conferring  the  Hen.  Propeller 
Charles  Mears,  18  F.  No.  10,766, 
Newb.  Adm.  197. 

[f]  In  oolllsiOA  oases  (1)  a  full 
averment  of  the  facts  is  necessary. 
McWilliams  V.  Steamtug  Vim,  2  Fed. 
874:  The  Bark  Havre,  11  F.  Cas.  No. 
6,282,  1  Ben.  296;  Poole  v.  The  Wash- 
ington, 19  P.  Cas.  Na  11,271,  9  NYLeg 
Obs  321;  Quinn  V.  The  steamboat 
Transport.  20  F.  Cas.  No.  11,616, 1  Ben. 
86.  (2)  Declarations  in  collision  eases 
should  aver  what  happened  on  the 
one  vessel;  they  may  aver  a  belief  as 
to  what  happened  on  the  other  vessel, 
but  absolute  proof  as  to  the  latter 
is  not  required.  The  Cambridge,  4 
F.  Cas.  No.  2,834,  2  Lowell  21.  (3)  A 
libel  for  damages  resulting  from  a 
collision  alleged  to  have  been  caused 
by  the  negligent  handling  of  a  ship 
must  set  out  the  facts  constituting 
the  negligence  and  state  specifically 
the  injuries  sustained.  Jacobsen  v. 
Dalles,  etc.,  Nav.  Co.,  98  Fed.  976; 
The  H.  P.  Baldwin,  12  F.  Cae.  No. 
6,811,  2  Abb.  257.  (4)  A  libel  for  loss 
of  cargo  in  collision  must  set  forth 
a  Bufflcient  identlflcation  of  the  goods 
and  also  the  material  parts  of  a  con- 
tract of  Insurance  on  which  any  rights 
or  liablHtles  of  parties  may  depend. 
The  Anchorla,  9  Fed.  840.  (6)  A  libel 
for  collision  occurring  in  the  night, 
which  alleges  that  after  the  light  of 
the  libeled  vessel  was  seen  on  the 
starboard  beam  of  Ubelant's  vessel 


the  latter  held  her  course,  "as  she 
was  bound-to  do,"  and  that  the  libeled 
vessel  continued  her  course  without 
apparent  change  until  the  colltsloa 
occurred,  should  adlege  as  nearly  as 
may  be  what  that  course  was.  The 
Baker  Palmer,  172  Fed.  154. 

fg]  A  libel  la  rem  for  penoaal 
iBjnxiMi  must  specifically  allege  the 
responsibility  or  the  ship  and  the 
circumstances  of  the  accident,  and 
must  not  leave  facts  essential  to  the 
maintenance  of  the  action  to  be  in- 
ferred by  the  court.  The  Conde 
Wlfredo,  77  Fed.  824,  28  CCA  187. 

[hi  la  a  suit  apoa  a  oontrset  olh 
UgaUon,  (1)  the  UImI  must  soffldently 
set  forth  the  ma£ing  of  a  valid  con- 
tract with  such  dennite  terms  and 
conditions  as  will  form  the  basis  of 
estimated  damasaa.  The  Albion,  12| 
Fed.  189  (which  was  a  suit  in  rem 
to  recover  damages  for  personal  In- 
juries alleged  to  have  been  received 
while  the  libelant  was  gotns-on  board 
a  vessel  pursuant  to  a  contract  to 
serve  as  cook,  but  where  It  was  not 
alleged  that  shipping  articles  had 
been  signed,  nor  what  were  the  terms 
of  the  libelant's  engagement).  (2)  A 
general  allegation  that  libelants  had 
at  all  times  i>erformed  all  that  was 
required  of  them  tmder  such  contract 
Is  sufflclently  speclllc,  without  enu- 
merating the  several  acts  required  to 
be  done,  by  them,  and  alleging  their 
performance.  Dennis  v.  Slyfleld,  117 
Fed.  474,  64  CCA  520. 

[1]  Oanae  of  damace. — (1)  In  a 
suit  for  damages  to  cargo  the  peti- 
tion should  state,  if  possible,  the 
cause  of  loss  relied  on.  The  Melene, 
Brown.  &  L.  416.  (2)  Where  de- 
fendant alleges  that  damage  to  cargo 
was  caused  by  perils  ana  accidents 
excepted  by  the  bill  of  lading,  the 

g articular  perils  and  accidents  must 
e  specified.  The  Hakon  Adelsteen,  43 
L.  J.  Adm.  9.  (3)  A  libel  In  rem  for 
breach  of  a  towage  contract  must 
point  out  the  manner  in  which  the 
alleged  damages  arose  with  aufflclent 
distinctness  to  enable  the  respondent 
to  meet  the  claim  at  the  triaL  The 
Oscoda,  66  Fed.  847.  (4)  A  partr 
must  give  particulars,  when  required, 
of  any  general  allegation  In  his  plead- 
ings, and  In  an  action  for  damages 
to  cargo  on  account  of  an  alleged 
defective  condition  of  the  vessel  de- 
fendants were  held  entitled  to  par- 
ticulars of  the  defecta  The  Rory. 
7  P.  D.  117;  The  N.  P.  Neilsen,  3 
Aapin.  169;  Tlie  Wetterht^,  8  Aspin. 
168.  Contra  The  Freedom,  Lb  B.  3 
A.  A  B.  346;  Gterce  v.  Watts,  S  Aspln. 
248  (where  applications  for  particu- 
lars of  negugenoe  in  actmis  for 
damages  were  refused.  In  the  former 
of  these  oases  the  Krounds  of  the 
decision  were  that  tnis  act  of  negli- 
gence should  be  particularly  within 
the  knowledge  ox  defendant) . 

[J]  Mp^^  dsmsrss^(l)  The  re- 
spondent is  entltlea  to  be  Informed 
of  the  character  of  any  special  dam- 
age for  which  the  libelant  seeks 
compensation,  and  damages  not  spe- 
cifically claimed  in  the  libel  should 
not  be  granted.  Harrison  v.  Hughea. 
119  Fed.  997.  (2)  So  In  a  collision 
suit  an  item  for  the  use  of  a  tug 
while  she  was  assisting  In  raising  the 
injured  vessel  was  disallowed  where 
the  claimant  had  no  adequate  notice 
of  the  demand,  either  in  pleadings  or 
proof.    The  Itasca.  117  Fed.  886. 

[k]  OhanMrter  and  vain*  of  bUp- 
iMnt^Under  U.  S.  Rev.  St.  J  6281. 
libelant  must  allege  notice  to  or 
knowledge  on  the  part  of  respondent 
as  to  character  and  value  of  goods 
shipped.  Honolulu  Rapid  Transit, 
etc.,  Co.  T.  American-Hawaiian  Steam- 
ship Co.,  8  Hawaii  Fed.  l. 
Ml   Two  Hundred  Chests  Tea,  9 
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libelantj  he  will  be  entitled  to  relief,  altfaou^  the 
precise  case  is  not  set  out  in  his  libel/ 

[M86]  (b)  jQxitdictioiial  F&ets.  The  Ubel  most 
aver  raffleient  facts  to  show  that  the  eanse  is  one 
within  the  admiralty  jTirisdietion but  it  has  been 
held  unnecessary  to  aver  that  a  vessel  is  engaged  in 
navigation,'  and  the  conrt  will  take  judieial  notiee 
that  the  waters  on  which  a  contract  was  performed 
are  navigable  without  an  averment  to  that  effect.' 
If  the  libel  is  in  rem  it  mast  be  averred  that  the 
property  is  within  the  district bat  the  occu- 
pation and  residence  of  the  libelant  need  not  be 
stated.*  In  suits  in  personam  the  names,  oocnpatioDS, 
and  places  of  residence  of  the  parties  must  be 
averred.' 

Intenrt  of  partias.  The  interest  of  parties  in  the 
res  mnsi  be  averred  with  reasonable  eertainty.* 

Wheat.  (T7.  S.)  480,  6  Xj.  ed.  128;  The 
Aurora  v.  tT.  S..  7  Cranoh  (U.  C.)  882, 
8  Lb  ed.  878;  Mott  v.  Fro«t..46  Fed. 
897. 

!•  Dupont  d«  NunouFB  v.  Tanc«, 
19  How.  (U.  S.)  ISZ,  IS  li.  ed.  684; 
The  Rapid  Transit,  62  Fed.  120:  Moore 
V.  The  Robilant,  42  Fed.  182.  See  also 
The  Stephen  Morran,  94  U.  8.  699,  24 
Li.  ed.  286  (where  Incorrect  aUeffatlonB 
in  the  UbeX  corrected  by  the  answer, 
were  held  not  to  bar  a  recovery  of 
damaaes). 

8.  California-Atlantic  Steamehlp 
Co.  V.  Central  Door,  etc.,  Co.,  206  Fed. 
6,  124  CCA  139;  Florence  Cotton  OH 
Co.  V.  Alabama  Towboat  Co.,  128  Fed. 
915,  68  CCA,  641:  Dunwody  v.  The 
Campbell,  lOf  Fed.  542,  45  CCA  464; 
The  Anaces,  98  Fed.  240,  84  CCA  558; 
U.  a  v.  One  Raft  Timber,  13  Fed. 
796.  6  Hushefl  404:  Boon  v.  The 
Hornet,  8  F.  Cae.  No.  1,640,  Crabbe 
426;  Jonefl  v.  Coal  Barves,  18  F.  Caa. 
No.  7.468,  S  Wall,  Jr.,  58:  Parmlee  v. 
The  Charles  Hears,  18  F.  Cas.  No. 
10,766,  Nevb.  Adm.  197:  Thomas  v. 
lAne,  IS  F.  Caa  Na  1S.90S,  %  Suinn. 
lj^X*eo.   v.   Tha   Amwica,   14  Cal. 

[a]  **'Mq  p«— oaipMoM  adaa  %a, 
tevov  of  tlM  JwMUMott  ot  the  fed- 
eral courta'  Ex  p.  Smith,  94  XT.  B. 
466,  24  li.  ed.  166.  On  the  oontrary 
the  leaat  presumptloii  la  that  every 
case  la  without  their  Jurladlctlon  un- 
l«sa  the  contrary  amrmatlvely  ap- 
pears. Robertacm  v.  Cease,  9?  U.  S.  64r6. 
<49.  24  U  ed.  1067;  U.  S.  T.  Southern 
Pac  R.  Coj,  49  Fed.  297.  Bald  Marshall, 
C.  J.,  In  Brown  v.  Keene,  8  Pet.  (TJ. 


I,.,     u«    04  VV«  U     V.  Q    JT  Ck.     «  U. 

B.)  112,  8  ed.  885:  The  decisions 
or  this  court  reaulre  that  the  aver- 
ment of  jurisdiction  shall  be  positive 
— that  the  declaration  shall  state  ex- 
pressly the  fact  on  which Jnrfsdlctlon 
depends.  It  Is  not  sumcient  that 
jurisdiction  may  be  inferred  argu- 
mentatlvely  from  its  averments.' " 
Callfomla-Atlantlo  Steamship  Co.  v. 
Central  Door,  etc.,  Co.,  206  Fed.  6, 
10.  124  CCA  189. 

[b]  Vlao*  of  Injur. — <1)  A  (U>urt 
of  admiralty  is  not  without  jurisdic- 
tion of  an  action  In  personam  to  re- 
cover for  nefllffent  death,  based  on 
a  collision  in  the  Mississippi,  because 
the  Ubel  fails  to  show  in  which  of 
two  states  the  wrongful  act  was  com- 
mitted. Monongahela  River  ConsoL 
Coal,  etc.,  Co.  v.  Schlnnerer,  196  Fed. 
S75.  117  CCA  198.  (8>  Sufficiency  of 
averment  as  to  place  ace  U.  8.  v.  Ia 
Vengeance,  t  DalL  (U.  8.)  S»7,  1  L. 
«d.  610. 

rc]  aiate  atatota^-The  failure  of 
a  itSel  In  admiralty  to  recover  for 
wTfmgfnl  death  to  aet  out  the  state 
statute  on  which  the  action  la  baaed 
la  not  Jurisdictional,  and  the  defect 
Is  waived  unless  objection  Is  taken  by 
demurrer  ol:  exception.  Monongahela 
River  Consol.  Coal,  etc.,  Co.  v.  Schln- 
nerer, 196  Fed.  875,  117  CCA  198. 

3.  The  nitnols,  12  F.  Cas.  No.  7,004, 
Brown  Adm.  497.  But  see  Peo.  V. 
The  Steamer  America,  84  Cal.  STS 
(where  It  was  held  that  in  an  action 


for  wharfage  there  must  be  an  allega- 
tion that  the  vessel  was  engaged  In 
navigating  the  high  seas). 

[a]    Safozdar  Ucu  befora  tcmmI 

- — ^Where  the  maritime  law 

eves  the  materialman  a  lien  for  ma- 
rtals  and  labor  In  the  building  of 
a  vessel  It  may  be  enforced  In  Tern 
before  the  vessel  is  launched.  But 
to  give  the  admiralty  court  Jurisdic- 
tion It  must  appear  cy  the  Ubel  and 
record  Uiat  the  vessel  is  of  the  slse 
for  maritime  employment  and  that 
her  business  was  to  be  maritime  navi- 
gation on  the  lakes  -  or  high  aeaa 
Parmlee  v.  The  Propeller  Charlea 
Mears,  18  F.  Cas.  Ka  10,768,  Newb. 
Adm.  197. 

4.  Peyroux  v.  Howard,  7  Pet.  (U. 
8.)  324,  8  U  ed.  700;  The  Thomas 
Jefreraon,  10  Wheat  (U,  S.)  428,  6 
Ij.  ed.  868;  The  Appouon,  9  Wheat. 
(U.  8.)  862,  «  L..  fcd.  Ill;  Idinds  v. 
A  Cargo  Two  Hundred  and  Twenty- 
Seven  Tons  CoaL  4  Fed.  478. 
0.  Admiralty  Rule  No.  28. 
[a]  Slvlatoaa  of  Olstrlot. — In  this 
respect  the  rule  applies  to  divisions 
of  districts,  under  an  act  dividing  a 
district  Into  divisions.  The  U  B.  X., 
88  Fed.  290. 

e.  The  J.  R.  Hoyle,  IS  F.  Cas.  No. 
7.667.  4  Blaa.  284. 
J[a]  BaoQtlmit  "■n****'*"  of  11a- 
"Whether  the  proceeding  be 
In  personam  or  In  rem,  or  whether  It 
partakes  of  the  character  of  a  pro- 
ceeding both  In  personam  and  in  rem, 
is  not  an  Important  question  here, 
for  aside  from  the  twenty-third  Ad- 
miralty Rule,  there  la  a  good  reason 
why  the  residence  of  the  llbellant 
should  be  stated  in  all  cases  where 
it  is  sought  to  Invoke  the  rule  of  the 
maritime  law  in  regard  to  the  limita- 
tion of  a  shipowner's  liability.  That 
reason  Is,  that  the  action  of  the  court 
may  depend  upon  the  residence  of  the 
parties  making  the  application.  In 
thla  case,  for  Instance,  the  libetlants 
are  conceded  to  be  British  subjects, 
residents  of  Great  Britain;  and  inas- 
much as  by  the  present  statute  law 
of  England,  British  courts  ar«  for- 
bidden to  administer  the  general  rule 
of  the  maritime  law  even  in  cases 
arising  on  the  high  seas,  and  between 
foreigners,  it  may  be  that  American 
courts  will  not  feel  bound  to  enter- 
tain  the  prayer  of  British  aubjecta 
for  the  benefit  of  the  rule  of  the 
maritime  law  to  the  detriment  of 
citlsens  of  the  United  States.  The 
libel  should  therefore  state  the  na- 
tionality and  residence  of  the  Ubel- 
lanta.  In  order  to  enable  that  question 
to  be  presented  to  the  court  at  the 
commencement  of  proeaedings,  and 
by  exception  to  the  llbeL"  Per  Bene- 
dict, J.,  In  The  John  Bramall,  18  F. 
Cas.  No.  7.884,  10  Ben.  49K,  608. 

7.  The  Propeller  Conuneroe,  1 
Black  (U.  S.)  574,  17  I.,  ed.  107; 
Frets  V.  Bull,  12  How.  (U.  &>  4S6, 
13  I-i.  ed.  1068:  The  Queen  of  the 
Pacific,  61  Fed.  218. 

[a]  Vsa  of  lamata^It  doea  not 
prejudice  defendant  that  the  llbelaat 


1%  187]  (3)  Pnvw  for  Belief.  The  Ubel  is  closed 
with  a  prayer  to  the  court  for  relief.'  In  a  suit  in 
personam  the  prayer  for  relief  is  that  the  court  will 
hear  the  cause,  and  adjudge  the  respondent  liable; 
in  a  suit  in  personam  with  a  clause  of  foreign  at- 
tachment, that,  if  the  respondent  cannot  be  found, 
his  goods  and  chattels  or  credits  and  effects  may 
be  attached  to  answer  the  libelant's  claim;  in  a  suit 
in  rem,  that  the  property  may  be  sold  and  the 
libelant  paid  out  of  the  proceeds.''''  Other  prayers  of 
course  become  necessary  in  speeial  suits^  as  in 
suits  for  possession,  or  for  a  sale  or  limitatioii  of 
liability, 

Oenersl  or  special  relief.  Under  a  prayer  for  gen- 
eral relief  the  court  may  make  such  decree  as  is  re- 
glaired  \xs  the  prooff  althongh  not  preeise^  stated 
m  the  Um;'^  but  where  speeifle  relief  is  aaked  for, 

Is  named  by  his  Initials,  although  It 
might  be  otherwise  if  an  attempt 
were  made  to  publish  against  a  de- 
fendant by  his  Inltlala  Hardy  v. 
Moore,  4  Fed.  848. 

[bl  aUsnomex. — In  Henry  v.  Curry, 
11  £^  Cas.  No.  6,881,  Abb.  Adm.  488. 
the  libelant  sued  for  wages  in  the 
capacity  of  cook  and  steward,  and 
was  named  in  the  Ubel  as  William 
Henry,  but  the  ship's  articles  gave 
the  name  of  the  cook  and  steward  as 
William  Henderson.  There  was  no 
evidence  that  the  libelant  did  not  use 
the  name  attached  to  the  artlclea,  and 
it  was  held  that  the  court  would  pre- 
sume that  he  was  the  person  who 
entered  Into  the  contract. 

[c1  Xlbel  by  ooxporatton. — ^When 
the  libelants  are  each  corporations, 
the  libel  should  so  aver.  Sun  Mut. 
Ins.  Co.  V.  Ulsslsslppl  Valley  Transp. 
Co.,  14  Fed.  699,  4  McCrary  636. 

8.  Mlntuyn  v.  Alexandre.  6  Fed. 
117;  Bradshaw  v.  The  Sylph,  8  F.  CaSL 
No.  1,791. 


[a]  Allaglnf  AsfeadaaM 
Ship  of  vesaeLr- a)  A  libel  In  per- 
sonam against  the  owners  of  a 
vessel  for  damagea  arising  out  of  & 
collision  la  defective  when  It  falls  to 
aver  that  respondent  was  the  owner 
of  the  vessel  at  the  time  of  the  col- 
lision. The  Corsair,  146  V.  S.  816.  12 
set  949.  8<  -L.  ed.  TIT.  See  also 
Danaca  v.  The  Magnolia,  3T  Fed.  36T. 
(2)  But,  although  one  of  the  owners 
of  a  vessel  Is  sued  for  a  colUsion 
Jointly  with  the  other  general  owners 
In  a  Ubel  which  does  not  describe 
him  as  owner  pro  hac  vice,  a  decree 
may  be  made  against  him  alone  upon 

Eroof  of  the  proper  facts.    Thorp  t. 
[ammond,  13  VfaW.  (U.  S.)  408,  30 
U  ed.  419. 

9.  Admiralty  Rule  No.  28 :  McNally 
v.  The  L.  P.  Dayton.  4  Fed.  834.  18 
Blatchf.  411:  McWilliama  v.  The  Vim, 
3  Fed.  874:  The  H.  P.  Baldwin,  12  T. 
Cas.  No.  6,811,  2  Abb.  267. 

[a]  Bespondsat  not  named  la 
praysr  for  relief. — The  fact  that  the 
name  of  one  of  the  resiKindents  ap- 
pearing in  the  body  of  the  Ubel  is 
not  repeated  In  the  prayer  Is  Im- 
materiaL  At  most  the  error  Is  formal 
and  can  be  rectified  by  the  court  at 
the  hearing.  Nevitt  v.  Clarke,  18  P. 
Cas.  No.  10,128,  Olcott  316. 

10.  Dupont  de  Nemours  v.  Vance, 
19- How.  (U.  a)  162,  16  li.  ed.  684; 
The  Anchoria,  9  Fed.  840;  McWlUlams 
V.  The  Vim,  S  Fed.  8T4;  The  Schooner 
Boston,  8  F.  Caa  No.  1.673,  1  Sumn. 
828;  Pettlngin.v.  DInsmore.  19  F.  Caa. 
No.  11,045,  2  Ware  212;  TreadweU  v. 
Joseph,  24  F.  Caa  No.  14,167,  1  Sumn. 
390. 

11.  Sonsmlth  v.  The  J.  P.  Donald- 
son, 21  Fed.  671. 

[a]  Damages  mav  be  gtvw  under 
a  prayer  for  general  relief.  Penhal- 
low  V.  Doane,  8  DalL  (U.  S.)  64.  1  L,. 
ed.  507;  Peru  v.  The  North  America. 
19  F.  Cas.  No.  11,017a. 

[b]  VadsB  »  pmysr  for  favthar  za- 
Usc  the  court  may  award  a  sum  ex- 
oaeding  that  demand^  In  the  UbeL 
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tbe  relief  granted  must  be  consistent  therewith." 

188]  (4)  Exhibits.  Where  a  suit  ia  founded 
on  a  written  instrument  and  it  is  not  set  out  in  full 
in  the  libel,  the  libelant  should  attach  to  the  libel 
a  copy  of  the  inBtrument,*'  or  give  a  legal  excuse  for 
its  absence." 

189]  (5)  Sniplusagtt.  Where  in  a  suit  in  rem 
damages  are  claimed  irbich  cannot  be  litigated  in 
a  suit  in  rem,  it  is  not  necessary  to  file  an 
amended  Ubel ;  tbe  court  will  ignore  the  claims  as 
surplusage."" 

190]  (6)  Waiver  of  Objectiona.  Objections 
to  defects  of  form  in  a  Ubel  should  be  raised  by 
special  exceptions,  else  they  wre  waived.** 

[%  191]  b.  Libel  of  Information.  A  libel  of  in- 
formation  for  an  offense  created  by  statute  need 
not  be  expressed  with  the  technical  nicety  of  an  in- 
dictment at  common  law."^^  If  it  substantially  fol- 
lows the  language  of  the  statute/*  and  alleges  every 
fact  material  to  the  offense,^^  or  refers  to  some  sul)- 
sisting  statute  on  which  the  prosecution  may  rest,^ 
it  is  sufficient,  and  it  need  not  conclude  against  the 


form  of  the  statute.^  A  libel  of  information  against 
a  vessel  for  a  violation  of  law  must  allege  Uiat  the 
vessel  has  been  seized,^^  and  it  moat  sJso  state  the 
place*at  which  the  seizure  was  made.^ 

A  chargtt  mx$  be  stated  in  the  altenutiTe  if  each 
alternative  constitutes  an  oftense  under  the  statute 
creating  the  penalty  or  forfeiture,**  and  proof  of 
the  offense  charged  in  either  alternative  will  support 
the  information." 

192]  c  Snpplemental  LibeL  Matters  occur- 
ring prior  to  the  commencement  of  the  snit  may  be 
set  up  b^  supplemental  libel,"  and  when  filed  before 
the  return  day  of  the  process  it  becomes  part  of  the 
pleadings  which  respondent  is  bound  to  answer  with- 
out further  notice.^' 

[$  193]  S./The  Answer— a.  Filing.  The  answer 
in  admiralty  takes  the  place  of  the  plea  of  defendaot 
in  an  w:tion  at  common  law.^  On  the  return  day  o£ 
process,  or  within  such  further  time  as  may  be  al- 
lowed by  the  court,  or  granted  by  the  libelant's  proc- 
tor, the  respondent  files  in  the  clerk's  office  his 
answer  to  the'  libel."  A  deliberate  omission  to  file 


Pratt  V.  Thoma«,  19  V.  Caa.  Na  11,377, 
1  War©  437. 

U.  WllBon  V.  Graham,  30  F.  Cas. 
No.  17.804,  4  Wash.  C.  C.  63. 

13.  Chamberlain  v.  The  Torgorm, 
46  Fed.  202;  Card  v.  HInes,  S3  Fed.  189 
(suit  on  charter  party) ;  Sun  Mut.  Ins. 
Co.  V.  MlsBls6lppl  Valley  Transp,  Co., 
14  Fed.  699.  4  McCrary  636;  Honolulu 
Rapid  Transit,  etc.,  Co.  v.  American- 
Hawaiian  Steamship  Ca,  3  Hawaii 
Fed.  1.  And  see  Florence  Cotton  Oil 
Co.  V.  Alabama  Towboat  Co..  128  Fed. 
«1K,  63  CCA  641. 

[a]  Aooouta>— "It  Is  usual  to 
annex  to  the  libel.  In  a  suit  for  wages, 
an  account  statins  the  time  of  the 
service,  the  rate  ana  amount  o£  wages, 
with  a  credit  for  the  amount  advanced 
during  the  voyage.  But  this  account 
is  no  part  of  the  libel,  nor  is  It 
necessary  that  any  such  account 
should  be  annexed  to  it.  It  is  suffl- 
oient  if  the  libellant  states  the  con- 
tract and  avers  the  service  with 
proper  certainty,  and  that  there  is 
a  balance  of  wages  remaining  due.  It 
is  not  .  .  .  absolutely  necessary 
that  he  should  aver  any  precise  bal- 
ance to  be  due.  The  contract  upon 
which  his  claim  Is  founded  always 
remains  In  the  hands  of  the  other 
party,  who  Is  bound  to  produce  It  on 
trial.'*  Per  Ware,  J.,  in  Pratt  v. 
Thomas,  19  F.  Cas.  No.  11.377,  1  Ware 
437,  441. 

[b]  Onatomary  bills  of  lading. — 

Under  an  allegation  that  goods  were 
delivered  to  oe  carried  under  the 
"customary  bills  of  lading,"  It  Is  not 
necessary  to  annex  a  precedent  of  that 
class  of  Instrument.  Chamberlain  v. 
The  Topgorm,  46  Fed.  202, 

14.  Sun  Mut.  Ins.  Co.  v.  Mfsslsslppl 
Valley  Transp.  Co.,  14  Fed.  899;  4 
McCrary  636. 

15.  The  Falls  of  Keltie,  114  Fed. 
357. 

16.  Admiralty  Rule  No.  24 :  Monon- 
gahela  River  Consol.  Coal.,  etc^  Co.  v. 
Schinnerer,  196  Fed.  375,  117  CCA  193; 
Pioneer  Steamship  Co.  T.  McCann,  170 
Fed.  873,  96  CCA  49:  White  v.  The 
Cynthia,  29  F.  Cas.  No.  17,646a. -10 
Reporter  232. 

fa]  If  a  Ubel  laoldng-  precision  and 
MVtaln^  Is  not  excepted  to  on  that 
cround,  the  objection  Is  waived. 
Essler  v.  Worth.  8  F.  Cas.  No.  4.533a. 

[b]  A  misdtsorlptlon  of  plaintiff 
In  the  writ  may  be  waived  by  taking 
a  fresh  step,  as  applying  for  security 
for  costs,  after  knowledge  of  the  Ir- 
regularity. The  Assunta,  [1902]  P. 
150. 

[c]  liatOc  of  aTWmsBt  of  vwumr- 
■Up  IB  Ubelaab— On  a  libel  for  the 
nondelivery  of  goods,  the  want  of 
averment  of  ownership  In  the  libelant 
Is  waived  where  the  point  is  not  raised 
in  any  way   in   the  answer.  The 


Steamship  Vllle  de  PaWs,  28  P.  Caa. 
No.  16,942,  3  Ben.  276. 

IT.  V.  S.  V,  Brig  Neurea,  19  How. 
(U:  S.)  92,  15  U  ed.  581;  The  Palmyra, 
12  Wheat.  (U.  S.)  1,  <  L.  ed.  631; 
The  Samuel,  1  Wheat.  (U.  S.)  9.  4  L. 
ed.  23;  Hoppet  v.  U.  B..  7  Cranch  (U. 
S.)  389,  3  L.  ed.  380:  U.  S.  'v.  The 
Little  Charles,  26  F.  Cas.  No.  15,612, 
1  Brock.  347;  IT.  8.  v.  Paryntha  Davis, 
27  F.  Cas.  No.  16,003.  1  Cllfl.  582. 

[a]  KUisl  essentially  an  Isfonna- 
tlon. — A  libel  on  a  seizure  in  the  ad- 
miralty is  in  its  terms  and  essence 
an  information.  The  word  "informa- 
tion" Is  not  exclusively  applicable  to 
common-law  proceedings.  The  Samuel, 
1  Wheat.  (U.  S.)  9.  4  L.  ed.  23. 

IS.  U.  8.  v.  Tbe  Brig  Neurea.  19 
How:  (U.  SO  92,  15  L.  ed.  531:  The 
Merino,  9  Wheat.  (U.  S.)  891.  6  L.  ed. 
118;  The  Emily,  9  Wheat.  (U.  S.)  381, 

6  L.  ed.  116;  The  Idaho,  29  Fed.  187; 
The  Betsy,  3  F.  Cas.  No.  1,365,  1  Mason 
364. 

18.  Hoppet  V.  U.  S.,  7  Cranch  (U. 
S.)  389,  3  1.  ed.  880;  tocke  v.  U.  8., 

7  Cranch  (U.  S.)  339,  3  L.  ed.  364: 
Eighteen  Thousand  Gallons  Distilled 
Spirits,  8  F.  Cas.  No.  4,317,  6  Ben.  4. 

[a]  Vaed  not  antlo^ta  A«f«aM> — 
In  a  Ubel  for  a  seizure  It  Is  not  nec- 
essary to  state  any  fact  that  consti- 
tutes the  claimant's  defense,  or  a 
ground  of  exception  to  the  operation 
of  the  law  on  which  the  libel  Is 
founded.  The  Brig  Aurora  v.  U.  S.,  7 
Cranch  (U.  8.)  882,  8'L.  ed.  878. 

[b]  Intent  to  demand  the  revenae. 
— In  an  Information  under  Act  Congr. 
(1796)  c  128  I  67,  against  goods  on 
account  of  their  differing  in  descrip- 
tion from  the  contents  of  the  entry, 
it  is  not,  necessary  to  allege  an  inten- 
tion to  defraud  the  revenue.  Two 
Hundred  Chests  Tea,  9  WheatJ  <U. 
S.)  430,  6  I,,  ed.  128. 

fc]  Tlolatlou  of  smhargo  laws. — 
A  libel  against  a  vessel  for  violating 
the  embargo  laws  need  not-  state  the 
particular  character  of  the  vessel. 
U.  S.  V.  The  Schooner  Little  Charles, 
26  F.  Cas.  No,  15,612,  1  Brock.  347. 

[d]  TTnladtng  goods  without  per- 
mit.— In  a  libel  under  Act  Congr. 
March  2,  1799.  S  50.  for  unlading 
goods  without  a  permit  it  is  not  nec- 
essary to  state  the  time  and  place  of 
Importation  nor  the  vessel  In  which  it 
was  made,  an  allegation  that  they 
were  unknown  being  sufRclent.  Locke 
V.  U.  8.,  7  Cranch  (U.  8.)  339,  3  L. 
ed.  364. 

[e]  Vessal  engaged  la  trade  with- 
out Uomtse. — A  libeT  under  Act  Congr. 
Pebr.  28,  1793.  9  32,  providing  for  the 
forfeiture  of  a  vessel  employed  in  any 
other  trade  than,  that  for  which  she 
Is  licensed,  need  not  specify  the  par- 
ticular trade-  la  which  the  vessel  was 
engaged  at  the  time  of  tho  aaiiure. 


U.  S.  V.  Schooner  Paryntha  Da▼i^  27 
F.  Cas.  No.  16.003.  1  Cliff  632. 
_9a   The  Pope  CatUn,  31  Fed.  408; 
The  Nancy,  17  F.  Cas.  Nou  10,008,  1 
Gall.  66.  , 

31.  The  lOrintL*  Wheat.  (U.  S.) 
391.  6  L.  ed.  11«;  Tbe  Idaho^  29  Fed 
187. 

23.  U.  S.  V.  One  Raft  Timber,  18 
Fed.  796,  5  Hughes  404;  The  liMdeliter, 
8  P.  Cas.  No.  4,765,  1  Sawy.  168;  Tug 
Oconto,  18  F.  Cas.  No.  10.421,  5  Blsa 
460  [aff  16  P.  Caa  No.  9.830,  6  Blsa. 
243];  Schooner  Silver  Spring,  22  F. 
Cas.  No.  12,868,  1  Sprague  661;  He 
Washington,  29  V^&mTIHo.  17,221.  4 
Blatchf.  101. 

33.  Admiralty  Rule  No.  22;  T7.  S. 
V.  One  Raft  Timber,  13  Fed.  796.  & 
Hughes  404;  The  FIdellter,  8  F.  das. 
No.  4.765,  1  Sawy.  162. 

34.  The  Emily,  9  Wheat  (U.  S.) 
881,  6  L.  ed.  116;  Brig  Caroline  v.  U. 
.8.,  7  Cranoh  (U.  8.)  49&  3  L.  ed.  417. 
^  SB.  The  Emily,  9  Wheat.  (U.  S.) 
381,  6  I<.  ed.  116. 

as.  Eight  Hundred  and  Forty-One 
Tons  Iron  Ore,  16  Fed.  616. 

[a]  Svpplemental  Uhel  in  repUea- 
tlon.^Where  the  llbelSit  relies  on 
new  matter  in  avoidance  of  the  alle- 
gations of!  the  answer  he  should  put 
ft  on  the  record  by  a  supplemental 
libel,  to  which  the  respondents  should 
answer.  Gladding  v.  Constant.  10  P. 
Cas.  5,468,  1  Sprague  73;  Taber  v. 
Jenny,  23  P.  Cas.  No.  18,720,  1  Sprague 
316.   

[b]  Wlten  allowed  to  stand  as 
original  Ubel — ^A  libel  fatally  defec- 
tive is  not  helped  by  a  supplemental 
libel  setting  up  subsequent  matters; 
but  a  supplemental  libel  may,  for 
cause,  be  allowed  to  stand  as  an 
original  Ubel  as  of  that  date.  Hen- 
derson V.  Three  Hundred  Tons  Iron 
Ore,  88  Fed.  86. 

37.  Thomas  v.  Gray,  23  F.  Cas 
No.  13.898.  Blatchf.  A  H.  493. 

38.  The  Atlas,  93  U.  8.  802.  23  L. 
ed.  863. 

09.  Falrgrleve  v.  London  Mar.  Ins, 
Co..  94  Fed.  686,  37. CCA  190  (holding 
that  the  right  of  a  libelant  to  sue 
can  be  raised  In  admiralty  only  by 
answer,  and  not  by  demurrer  or  plea 
in  abatement) ;  Virginia  Home  Ins. 
Co.  V.  Sundberg,  54  Fed.  389;  The  City 
of  Salem,  10  Fed.  843.  7  Sawy.  477. 

[a]  ITeoessitr  tm  anawar. — (1)  In 
the  absenoe  of  an  answer  to  a  Ubel 
died  by  moiety  owners  for  a  sale  of 
a-  vessel,  the  half  owners  In  posses- 
sion cannot  obtain  pmaeaslon  to  em- 
ploy the  vemel  en  giving  security  for 
one  half  of  her  value  by  a  motion 
founded  on  affidavits.  Burr  v.  St 
Thomas,  S  F.  Caa.  No.  2,194a.  (2)  In 
a  suit  for  seamen's  wages  the  defense 
may  be  heard  wttbout  an  answer.  Bu> 
ron  T.  Locke,  2  F.  Cas.  No.  1,064. 
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an  answer  is  a  waiver  of  the  right  to  do  ao." 

194]  b.  Beaulsites  and  Sufficiency^ (1)  In 
OfloieraL  While  striet  and  teehuieal  formality  is  not 
required  in  the  answer,"  it  must  set  forth  fully, 
clearly,  and  explicitly  the  matters  relied  on,**  other- 
wise an  exception  for  insufQeieney  will  lie  to  compel 
a  farther  and  better  answer but  if  no  exeeptioa  is 
taken  the  reading  of  testimony  cannot  be  objected 
to  on  the  ground  of  the  insufSeieney  of  the  answer." 
If  matters  of  defense  are  anticipated  in  the  libel  a 
simple  denial  thereof  in  the  answer  is  eqirivalent  to 
an  averment  to  the  contrary." 

Hatter  in  abatement.  Wbile  matter  appropriate 
to  a  dilatory  plea  may  be  set  up  by  answer,"  the 
answer  most  demand  a  like  judgment  and  be  subject 
to  the  same  proceedings  as  if  a  formal  plea  had 
been  employed."' 

[$  195}  (2)  BesponsiTeness.  The  answer,  even 
when  made  without  oath,**  mnst  meet  each  material 
allegation  of  the  libel  with  an  admission,  a  denial, 
or  a  defense,"*  unless  it  is  stated  that  respondent  is 
ignorant  as  to  the  truth  of  sueh  allegations."  All 
allegations  not  denied  by  the  answer  are  not,  how- 


[b]  A  piM  to  ft  UImI  Mttbir  VP  no 
lUttov  In  dafuu*  la  in  subsunce  a 
demurrer,  and  where  the  circum- 
stances require'  this  to  be  overruled, 
the  court  may  render  a  decree,  takliiff 
the  facts  stated  In  the  libel  as  tme 
without  allowing  an  answer  to  be 
filed.  The  Sea  OiHV  SI  F.  Cas.  No. 
12,578,  Chase  14&. 

[cl  An  aczMnwnt  to  azMtrat* 
temporarily  suspends  the  necessity 
for  answer.  The  Nineveh,  18  F.  Cas. 
No.  10,27S,  1  t«weU  400.  ■ 

30.  The  Roslyn.  20  P.  Cas.  No. 
12.068,  9  Ben.  119. 

31.  New  Haven  Towlngr  Co.  V.  New- 
Haven,  lis  Fed.  762;  The  Alexandra, 
104  Fed.  904;  The  Aldebaran,  1  F. 
Cas.  No.  150,  Olcott  180;  The  Navarro. 
17  F.  Cas.  No.  10,059,  Olcott  127;  The 
Pilot,  19  F.  Cas.  No.  11,168,  1  Blss. 
159. 

32.  The  Commander-in-Chief,  1 
Wall.  (U.  8.)  48,  17  L.  ed.  609;  The 
Alexandra,  104  Fed.  904 ;  Virginia 
Home  Ins.  Co.  v.  Sundberg,  64  Fed. 
289:  The  Schooner  Boston.  3  F.  Cas. 
No.  1,678,  1  Sumn.  328;  The  Bark 
Havre,  11  F.  Cas.  No.  6,232.  1  B«r. 
29S:  Propeller  Sun.  28  F.  Cas.  No. 
13.618,  1  Bfss.  872:  Treadwell  v.  Jo< 
seph,  24  F.  Cas.  No.  14,167,  1  Sumn. 
390. 

[a]  mmiMsKt  ftTanasnt  of  moi- 
tnal  tgxmmmmUb. — An  averment  that 
coal  was  furnished  with  "the  Inten- 
tion, expectation,  and  anticipation" 
that  the  price  therefor  should  be  de- 
ducted from  certain  freights  Is  not 
equtvaleat  to  an  allegation  that  suoh 
was  the  mutual  jigreement  of  the 
parties.  Anderson  v.  Pacific  Coast 
Co..  99  Fed.  102  [afT  107  Fed.  973,  47 
CCA  106].   

[bl  Inoonslatsaojr.— When  one  part 
of  an  answer  Is  Inconsistent  with  an- 
other, the  court  must  accept  the  part 
moat  adverse  to  the  olaimanL  Bark 
Olbers,  18  F.  Cas.  No.  10,477,  S  Ben. 
148. 

[cl  OolllBlon. — In  a  suit  In  per- 
sonam against  the  owners  of  a  vessel 
for  collision  the  defense  that  the  ves- 
sel was  being  navigated  by  a  licensed 
pilot,  whose  taking  was  compulsory 
under  the  law,  cannot  be  availed  of, 
unless  pleaded  In  the  answer  with  due 
certdlnty  and  precision.  HamburK- 
Amerlcan  Packet  Co.  v.  Rich,  159  Fed. 
667.  86  CCA  535  [aff  1S4  Fed.  10061. 

33.  The  California,  4  F.  Cas.  No. 
2.312.  1  Sawy.  463.  See  also  Infra 
i  204. 

34.  The  California,  4  F.  Cas.  No. 
2.312,  1  Sawy.  463;  The  Bocket,  20  P. 
Cas.  No.  11,976,  1  Blss.  264. 

35.  Burrlll  V.  Crossman,  09  Fed. 
747,  10  CCA  881. 

98.  Reed  v.  Hnssey,  20  F.  Cas.  No. 
11,646,  Blatchf.  &  H.  626. 


[a]    A  plea  to  Ifee  julsdlotlon  as 

to  the  subject  matter  may  be  joined 
with  an  answer  to  the  merits.  The 
Lindrup,  70  Fed.  718. 

37.  Reed  v.  Hussey,  20  F.  Caa.  No. 
11,646,  Blatchf.  &  H.  S26. 

38.  The  Brig  Aldebaran,  1  F.  Cas. 
No.  150.  Olcott  ISO. 

3a.  Admiralty  Rule  No.  27:  CKeefe 
V.  Staplea  Coal  Co.,  201  Fed.  136; 
Virginia  Home  Ins.  Co.  v.  Sundberg, 
54  Fed.  389;  The  Dictator,  80  Fed. 
699;  The  Aldebaran,  1  F.  Cas.  No.  150, 
Olcott  130;  The  Boston,  3  F.  Cas.  No. 
1,673,  1  Sumn.  328;  The  Elizabeth  v. 
Rlckers,  8  F.  Cas.  No.  4,3B8,  2  Paine 
29K  The  EllBabeth  Frith,  8  P.  Cas. 
No.  4,361,  Blatchf.  A  H.  195;  Ome  v. 
Townsend,  J8  F.  Cas.  No.  10.683,  4 
Mason  641;  The/Sun,  28  F.  Cas.  No. 
18.612,  1  Blss.  378;  The  WllllMm  Har- 
ris, 29  F.  Cas.  No.  17,695.  1  Ware  S7S; 
Paclflc  Mall  Steamship  Co.  v.  The 
Pacific,  3  Hawaii  Fed.  24. 

[a]  JaxiidiotloKal  faotr— Where  the 
place  is  alleged  in  the  libel  to  be 
within  the  Jurudtctlon,  and  this  Is  not 
denied  In  the  answer,  there  Is  no  op- 
portunity to  traverse  the  fact.  Mont- 
gomery V.  Henry,  1  Dall.  (Pa.)  49,  1 
t.  ed.  32.  1  AmD  223. 

n>]  la  a  aolt  for  oollisioB  (i)  an 
allegation  in  the  libel  that  libelant's 
TOBsel  was  without  fault  should  be 
answered  either  by  denial,  admission, 
or  an  averment  of  want  ox  knowledge 
(The  Teaser,  188  Fed.  721) :  defendant 
cannot  in  his  answer  rely  on  a  simple 
negative,  but  must  state  his  version 
of  how  the  collision  occurred  (The 
Why  Not,  L..  R.  2  A.  &  E.  265).  (2)  In 
a  suit  for  collision  against  a  tug  and 
her  tow,  the  two  are  to  be  regarded 
for  many  purposes  as  one  vessel  un- 
der steam  for  the  navigation  of  which 
the  tug  is  responsible,  and,  where  both 
are  charged  with  fault,  an  answer  by 
the  claimant  of  the  tug  is  Insufficient 
unless  It  answers  the  charges  against 
the  tow.    The  Teaser,  supra. 

40.  O'Keefe  v.  Staples  Coal  Co.. 
201  Fed.  135;  The  City  of  Salem,  10 
Fed.  843.  7  Sawy.  477;  PaclHc  Mall 
Steamship  Co.  v.  The  Pacific,  8 
Hawaii  Fed.  24. 

[a]  A  i^ea  of  Ignoraaoe  as  to  sev- 
eral articles  of  libel  may  be  made  In 
one  allegation.  Paclflc  Mall  Steam- 
ship Co.  V.  The  Paciflc  3  Hawaii  Fed. 
24. 

41.  The  Dictator.  30  Fed.  699; 
Campbell  y.  The  Uncle  Sam.  4  F.  Cas. 
No.  2.372,  McAU.  77:  Clarke  v.  The 
Dodge  Healy.  5  F.  CblB.  No.  2,849,  4 
WasTi.  C.  C.  651. 

[a]  Denial  Is  amendment  to  an- 
swer.— The  fact  that  a  material  alle» 
e^tlon  of  a  libel  was  not  denied  tn  the 
original  answer,  although  It  was  de- 
nied In  an  amendment  to  suCh  anawor, 


ever  ',  to  be  taken  as  tone,*^  although  when  Ibe  answer 
is  silent  as  to  facts  stated  in  ue.  libel  supposedly 
peculiarly  within  the  respondent's  knowledge,  the 
court  may  take  sueb  facts  pro  confesso.^  The 
answer  need  not  respond  to  mere  narrative  statfr^ 
ments,**  or  eooclosions  of  law,^  nor  is  defendant 
required  to  answer  an  allegation  where  by  so  doing 
he  would  expose  himself  to  a  penalty,  or  forfeiture^ 
or  to  a  prosecution  or  punishment  for  crime.* 

Zmpertiiiency  or  irrelavanoy.  If  the  answer  con- 
tains matter  not  responsive  to  the  allegations  or 
interrogatories  of  the  libel,  and  not  constituting  a 
defense  thereto,  it  is  said  to  be  impertinent  or 
irrelevant,  and  may  be  excepted  to  on  that  account.** 
Such  impratinent  and  irrelevant  allegationa  will  b<> 
stiricken  out  on  motion.*' 

196]  (3)  Her  Hatter  is  Defense.  New  mat. 
ter  alleged  in  defense  must  be  stated  with  certainty 
and  precision.*"  Distinct  and  separate  defenses  should 
be  presented  in  distinct  and  separate  articles/'  and 
jcannot  be  blended  with  the  responses  to  allegations 
in  the  libeL'^  A  defense  put  in  by  way  of  justifica- 
ticm  must,  according  to  the  genoal  rule  as  to  re- 
may  be  taken  Into  account  by  the 
court,  if  there  Is  a  conflict  of  testi- 
mony on  the  fact  averred.  Whitney  v. 
8teamb<»t  Empire  State,  29  F.  Cas. 
Na  17.688,  1  Ben.  6?. 
4a.   Campbell  v.  The  Uncle  Sam, 

4  P.  Cas.  No,  2,872.  MoAll.  77. 
48.    The  9Hg  Aldebaran,  1  F.  Cas. 

No.  150,  Olcott  130. 

44.  The  Gustavia,  11  F.  Caa.  No. 
6,876,  Blatchf.  &  H.  189. 

46.  Pollock  v.  Steam-Boat  Laura, 

5  Fed.  133;  Pollock  v.  The  Steam-Boat 
Sea  Bird,  3  Fed.  573. 

4e.  The  Whistler,  13  Fed.  296,  8 
Sawy,  282;  The  California,  4  F.  Ows. 
No.  2,312,  1  SaWy.  463.  See  also  The 
Mexican  Prince,  70  Fed.  246;  Haver- 
meyers,  etc..  Sugar  Refining  Co.  v. 
Compania  Transatlantlca  Espanols,  43 
Fed.  90.    And  see  infra  !  204. 

[sl]  XgnltaUe  defense. — ^Although 
a  libel  in  admiralty  tor  specific  per- 
formance of  the  correction  of  a  mis- 
take will  be  dismissed  for  want  of 
Jurisdiction,  an  answer  to  a  libel 
brought  on  a  maritime  contract  which 
claims  that  the  contract  should  be 
Informed  because  of  mutual  mistake 
of  the  parties  does  not  oust  the  court 
of  ^rlsdlctlon,  but  the  answer  Is  sub- 
ject to  exception  as  Irrelevant  and  im- 
material. Meyer  v.  Padflc  Mall  Steam- 
ship Co..  68  Fed.  82S. 

47.  The  Elisabeth  Frith,  8  F.  Cas. 
No.  4,361,  Blatchf.  &  H.  196.  The 
Gustavia,  11  F.  Cas.  No.  6,876,  Blatchf. 

6  H.  189. 

48.  Ome  v.  Townsend,  18  F.  Cas. 
No.  10.688,  4  Mason  641;  Treadwell  v. 
Joseph,  24  F.  Cas.  No.  14,157,  1  Sumn. 
390. 

[a]  An  answer  setting  np  faeta 
whioi  oonstltato  nwliMaoo  is  suffi- 
cient, although  no  fault  be  formally 
charged.  The  Pilot,  19  F.  Cas.  No. 
11.168,  1  Blss.  169. 

[b]  Belease. — It  Is  sufficient  to 
aver  a  release  without  setting  out  the 

Earticulars  of  the  release,  the  latter 
eing  mer^y  evidence,  nie  Western 
Metropolis,  29  F.  C^ab.  No.  17.438,  I 
Ben.  212. 


[c]  WIMM  mlsoondust  la  set  iq^  to 
lezsat  a  claim  for  wages  there  must 
be  proper  certainty  and  precision  In 
the  pleadings  as  to  time  and  place, 
circumstance  and  degree,  because  the 
party  cannot  regularly  prove  what  Is 
not  properly  alleged.  See  35  Cyc  1237 
note  29. 

4d.  The  Whistler,  13  Fed.  295,.  8 
Sawy.  232;  The  California,  4  F.  Cas. 
No.  2J12,  1  Sawy.  483;  The  Crusader, 
6  F.  Cas.  No.  3,456,  1  Ware  448;  The 
William  Harris,  29  F.  Cas.  No.  17,695. 
1  Ware  373. 

BO.  The  Whistler,  13  Fed.  295,  8 
Sawy.  232;  The  California,  4  F.  Caa. 
No.  2,812.  1  Sawy.  463^ 
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i^nsive  pleadings,  admit  the  facts  all^d,'^  at  least 

to  a  reasonable  intendment."  > 

197]  4.  BepUcatioiL  No  reply  is  allowed  to 
an  answer  in  admiralty,  even  though  it  sets  np  new 
^tter,  8uch  matter  being  conudered  as  denied  by 
the  libelant;'"  bnt  the  libelant  may  amend  his  libel 
so  as  to  confess  and  avoid,  or  explain,  or  add  to  the 
new  matter  set  forth  in  the  answer,  and  defendant 
must  then  answer  snob  amendments.'^ 

198]  5.  Interrogatorieft— a.  In  0«n«nL  At 
the  close  of  the  libel  libelant  is  entitled  to  propoond 
to  defendant  any  interrogatories  which  he  may  de- 
sire to  have  answered  on  oath  concerning  the  aUega- 
tionS  of  the  libel."  In  like  manner  defendant  may, 
at  the  foot  of  the  answer,  propound  interrogatories 
to  libelant  which  must  be  answered  under  oath.'"  In 
defiralt  of  dne  answer  to  ai^  interrogatoty  properly 

81.  Treadwell  JoBeph,  24  P. 
Cas.  No.  14.167,  1  Sumn.  390. 

Taklnff  adTuitag'*  of  wtit-ott  ov 
oomtwolalm  liy  way  of  tMntmt  aea 

Infra  9  224. 

[a]  A  rtatMiMBt  in  tlio  answer  of 
a  ateanMK  to  a  UM  fov  oelUaloii  wtth 
a  sailboat  that  the  boat  changed  her 
course  when  "some  one  hundred  feet" 
off  the  steamer's  bow  la  not  of  such 
an  absolute  fact  as  to  preclude  the 
steamer  from  showing  that  in  fact 
the  sailboat  changed  her  course,  and 
attempted  to  cross  ahead  of  the 
steamer,  and  that  the  collision  was 
due  to  such  fact,  although,  if  the  ves- 
sels had  been  in  the  positions  and  at 
the  distance  stated  when  the  change 
was  made,  collision  would  have  been 
impossible,  having  regard  to  the  rela- 
tive speed  of  the  two  vessels  as  shown 
br  the  evidence.  Jacobsen  v.  Dalles, 
etc.,  Nav.  Co.,  106  Fed.  428.  „ 

sa.  The  Brig  Aldebaran,  130  'F. 
Cas.  Ko.  150.  Olcott  130  (where  it  was 
held  that  where  a  libel  alleged  that  a 
.particular  agreement  was  made,  and 
a  written  instrument  was  execute*, 
and  the  instrument  embodied  the  sub- 
stance of  such  agreement,  an  admis- 
sion by  the  answer,  of  the  execution 
of  the  Instrument  was  substantially 
an  admission  of  Its  contents). 

63.  Admiralty  Rule  No.  61;  The 
Celtic  Monarch.  138  Fed.  711,  71  CCA 
127;  Moore  v.  The  Robllant.  43  Fed. 
182;  The  Brig  Sarah  Ann.  11  F.  Cas. 
No.  12,342,  S^Sunui.  206  [aft  It  Pet. 
S87,  10  L.  ed.  21S]. 

[a]  Vrerioui  to  Aamlxalty  Bole 
iro.  olt  which  was  promulgated  in 
1864,  it  was  the  practice  to  allow  a 
reply  to  the  answer.  Coffin  v.  Jen- 
kins. 5  F.  Cas.  No.  2,»48.  8  Story  108; 
Oladdlnff  V.  Constant,  10  F.  Cas.  No. 
6,468,  1  Sprague  76;  The  Infanta.  18 
F.  No.  7,030.  Abb.  Adm.  266; 

The  Mary  Jane,  16  F.  Caa.  No.  9,215, 
Blatchf.  &  H.  29.0;  Thfi  Sarah  Ann. 
XI  F.  Cas.  No.  12,242,  2  Sumn.  206 
[afr  18  Pet.  287.  10  ed,  2121; 
Thomas  v.  Qray,  22  F.  Cas.  No. 
-IS.SSS,  Blatchf.  it  H.  492. 

M.  Admiralty  Rule  No.  SI:  Taber 
V.  Jenny,  23  F.  Cas.  NO.  32,720,  1 
Sprague  315. 

[af  In  Bnglaad  (1)  a  reply  Is  al- 
lowed. Rules  Supr.  Ct.  Ord.  23  rules 
1,  2;  Ord.  64  rules  7,  8.  9.  (2)  The 
Introduction  of  new  matter  in  a  re- 
Joinder  will  not  be  allowed.  ■  The 
Aurora,  1  W.  Rob.  322.    (3)  But  a 

{ilalntlff  is  entitled  in  Ms  reply  to 
ntroduce  a  new  statement  of  fact 
if  it  is  really  a  matter  of  reply  and 
not  properly  a  part  of  his  original 
case.    The  Bothnia,  Lush.  S2. 

as.  Admiralty  Rules  Nos.  23,  27; 
Benedict  Adm.  (4th  ed)  g  339;  The 
EMwln  Baxter,  32  Fed.  296;  Scobel  v. 
OHes.  19  Fed.  224;  The  David  Pratt, 
7  P.  Cas.  No.  3,697.  1  Ware  609;  Oam- 
mell  V.  Skinner,  9  F.  Cm.  No.  6,210, 
2  Oall.  45.  See  also  The  Serapis,  87 
Fed.  436. 

[a]  intwzofatexlM  muf  be  pro- 
povaidad  to  ganlshM.— Admiralty 
Rule  Na  87. 


propounded,  the  subject  matter  thereof  may  be  taken 
pro  confesso  in  favor  of  the  adverse  party." 

In  a  nit  against  a  corporation  a  libelant  may 
annex  to  his  libel  interrogatories  to  the  officers  of  the 
corooration." 

Tlnu  for  proponnding  interrogatoiiw.  The  libel- 
ant will  not  be  allowed  to  propound  interrogatories 
after  the  answer  has  been  filed.*" 

The  only  axoeption  to  the  mle  allowing  interroga- 
tories' is  that  the  required  answers  do  not  expose  tbe 
party  ' '  to  any  prosecution  or  ptmishment  for  crime, 
or  for  any  penalty  or  any  forfeiture  of  his  property 
for  any  penal  offense."^ 

[$  109]  b.  Extent  of  Bight.  Jhe  extent  to  which 
the  process  of  interrogation  may  be  carried  will  nec- 
essarily vary  according  to  the  oircnmstanees  of  eaeh 
ease,  and  must  be  regulated^  when  in  dupot^  by  the 


[b]  «utt  an  Imtrregatoty  p»o- 
powuled  In  a  libel  has  beea  a»> 
nrsrea  in  tlM  answer  to  the  libel  Is 
not  ground  for  exceptlMi  to  the  In- 
tenrogatorr.    Tlye  Tmumt,  188  Fed. 

[c]  Tbe  omiMloii  of  Mfenaoe  to 
lavtnontorisa  In  tli*  libel  is  not  a 

fatal  oefeot  where  such  interroga- 
tories are  attached  to  the  libel  and 
signed  by  counsel.  Honolulu  Rapid 
Transit,  eta,  Co.  v.  American-Ha- 
waiian Steamship  Co.,  2  Hawaii 
Fed.  1. 

[d]  Xb  Jaglaaff  interrogatories 
are  administered  rather  in  accord- 
ance with  the  practice  of  equity  than 
of  oommon-law  courts.  The  Mary, 
L.  R.  2  A.  &  319. 

06.  Admiralty  Rule  No.  32:  Bene- 
dict Adm.  (4th  ed)  S  401;  The  Oregoh, 
lis  Fed.  482,  63  CCA  660;  The  Mexi- 
can Prince,  70  Fed.  246;  The  David 
Pratt,  7  F.  Cas.  No.  8,597.  1  Ware  509. 

[a]  Xnterrogatoxloc  under  Admi- 
ralty Bale  iro.  Sa  wlll  1m  allowed 
whar*  the  libA  la  erldantly  evasive 
and  designed  to  avoid  bringing  out  In 
the  pleadings  the  real  points  in  liti- 
gation and  the  claimant  has  no  other 
remedy  to  bring  out  distinctly  the 

ftolnt  on  which  the  defense  or  claim 
e  intended  to  be  rested.  Tbe  Mexi- 
can Prlno^  TO  Fed.  246:  Th«  Aus- 
tralia. 2  F.  Cas.  No.  667,  2  Ware 
240. 

87.  The  Oregon,  116  Fed.  482,  63 
CCA  660  (holding  that  it  was  error 
for  the  court  to  grant  plalntlfTs  mo- 
tion for  Judgment  on  the  pleadings 
while  snch  interrogatories  remained 
wholly  unanswered) ;  The  David 
Pratt,  7  F.  Cas.  No.  3,B97,  1  Ware 
509. 

[a]  ]>af sndaBt  _  la  bonnd  to  aa- 


iBtsnMntoriM  specifically  on 
oath  at  tha  time  of  filing  hia  answer, 
or  h«  may  incorporate  the  answers  to 
the  interrogatories  generally  in  his 
answer.  Admiralty  Rule  No.  27;  nie 
Serapis.  27  Fed.  436. 

[b]^  the  oialmaBt  la  wlthont 
•uoh  meayw  of  knowledga  aa  eBable 
him  to  aaswer,  he  can  so  state  in  his 
answer.  The  Teaser,  188  Fed.  721; 
The  Washtenaw.  163  Fed.  272. 

B8w  Bock  V.  International  Nav. 
Co.,  124  Fed.  711,  712  (where  It  was 
said,  per  Lowell,  J.:  "That  rule  28 
should  be  given  some  effect  as 
against  a  corporation  libelee  seems 
clear.  Unless  there  is  some  reason 
to  the  contrary,  not  based  upon  mere 
form,  a  libelant  Is  entitled  to  the  like 
Information  from  an  individual  and 
from  a  corporate  libelee.  If  all  In- 
formation Is  not  to  be  denied  him,  he 
must  be  allowed  either  (1)  to  ad- 
dress his  Interrogatories  to  the  cor- 
poration In  form,  though  in  fact  they 
are  to  be  answered  by  its  officers,  or 
(2)  to  InterroKate  the  officers  di- 
rectly. The  second  course  seems  ad- 
missible, as  the  more  convenient,  and 
as  not  outside  the  fair  Intention  of 
the  rule.  Either  way  the  result  Is 
practically  the  same"). 

[al   CMBosni  of  a  eorpocatlOB  m- 


«pead«Kt  mur  ba  latsnocated  in  ad- 
miralty by  questions  attached  to  the 
libel  as  tO'  matters  relevant  to  the 
iBBues,  whether  such  matters  are 
within  their  personal  knowledge  at 
are  known  to  them  through  informa- 
tion received  in  their  official  capacity, 
the  right  being  limited,  however,  to 
questions  which  do  not  unduly  pry 
into  the  defense  upon  which  respond- 
ent relies,  and  which  are  concerned 
with  issuable  facts.  Bock  v.  Intema- 
Uonal  Nav.  Co.,  124  Fed.  711. 
_,B0.  Admiralty  Rule  No.  22;  The 
Sdwin  Baxter,  22  Fed.  296;  Scobel  v. 
ones,  19  Fed.  224. 

[a]  AmsBdrntnt  by  tnaertlaf  la- 
t*noiratoi!l«a. — if  a  pleading  shall 
have  been  filed  without  interrogato- 
ries, which  the  party  afterward 
desires  to  propound,  the  proper  prac- 
tice (is  to  file  an  amended  pleading 
containing  the  desired  Interrogato- 
ries at  the  foot  thereof.  The  Eidwia 
Baxter,  32  Fed.  296. 

[b]  Bagland;  before  flllnr  pstl- 
tlon. — Interrogatories  to  ascertain 
the  ownership  of  a  vessel  may  be 
ordered  to  be  administered  to  a  de- 
fendant before  plaintiff  has  filed  his 
petition  where  defendant  has  entered 
appearance  and  practically  denied  the 
ownership.  The  Murlllo,  l  Aspln. 
679. 

Ml  Admiralty  Rules  Nos.  31,  32. 
And  see  Cotuselman  v.  Hitchcock. 
142  U.  8.  B47,  12  SCt  19B,  36  iTei 
1110;  Brie,  etc.,  Transp.  Co.  v.  Great 
Lakes  Tewing  Co..  184  Fed.  249: 
Chlrurg  V.  Knickert>ocker  Steam 
Towage  Co.,  177  Fed.  946;  Dana  v. 
Cosmopolitan  Shipping  Co.,  ISl  Fed. 
168;  Pollock  V.  Steam-Boat  lAura,  fi 
Fed.  133. 

[a]  Baala  «f  eawwrnUon^^The  ex- 
emption can  only  be  based  open  the 
liability  to  such  penalties  or  for- 
feitures as  may  be  the  subjects  of  a 
penal  or  criminal  proceeding.  La 
Bourgogne,  104  Fed.  823  (where 
Brown,  J.,  said:  "But  the  mere  loss 
of  Its  tpetltloner's]  right  to  a  -limi- 
tation of  liability  under  this  statute, 
through  proof  of  "privltj^  with  the 
cause  of  the  damage,  would  not  be  of 
itself  such  a  'forfeiture'  as  to  ex- 
empt the  petitioner  from  answering 
interrogatories,  or  from  compulsory 
testimony  as  a  witness.  The  exemp- 
tion can  only  be  based  upon  the  lia- 
bility to  such  penalties  or  forfeitures 
as  may  be  the  subjects  of  a  penal  or 
criminal  proceedliig).  Sea  U.  8. 
Const.  Amendm.  5;  T7.  B.  Rev.  St. 
t  860." 

[b]  Xa  ordw  to  assert  Ua  privl- 
Isra,  the  party  must  specifically 
claim  that  bis  answer  would  expose 
him  to  punishment,  etc.  In  re  Knick- 
erbocker Steamboat  Co.,  189  Fed. 
716. 

[c]  Vxaaeaoe  of  partr  vaneees- 
•ary. — In  a  case  of  this  kind  It  is 
not  necessary  that  a  party  should  be 
personally  before  the  court  In  order 
to  avail  himself  of  the  privilege,  in 
re  Knickerbocker  Staamboat  Co.,  139 
Fed.  712. 


Digitized  by 


Google 


199-202] 


AJ>MIBALTT 


[1C.J.]  1315 


court  in  itg  ducretion,  keeping  in  view  the  purpose 
of  the  rnle  and  its  limitations.  Interrogatoriea  are 
restricted  to  issniUile  matter,"^  and  only  defendant's 
answer' on  oath  can  he  required.^  A  party  should 
not  be  allowed  to  interrogate  merely  for  the  purpose 
of  prying  into  the  defense  of  the  other  party,  or  to 
place  him  in  an  ambigaoua  position,  or  to  cross- 
examine  him."  But  it  is  not  neeesaarily  an  objec- 
tion to  an  interrogatory,  otherwise  permissible,  that 
some  of  these  purposes  may  be  incidentally  accom- 
plished." Nor  is  it  ground  for  exception  to  inter- 
rogatories that  they  call  for  detailed  information 
which  will  involve  considerable  labor  and  time"  or 
that  the  business  of  parties  dealing  with  the  person 
required  to  answer  may  be  disclosed." 

[$  200]  6.  Verification— a.  Of  Libel.  The  general 
course  of  American  admiralty  practice  requires  a 
sworn  libel  as  the  foundation  of  any  process  jof 
attachment,^  and  a  libel  demanding  an  answer  under 


oath  should  be  sworn  to."*  In  other  cases  it  appears 
that  the  libel  need  not  be  sworn  to  in  the  absence  of 
a  rule  of  the  district  coort.^  The  verification  must 
be  by  the  party,  if  he  ia  within  the  United  States 
and  within  one  hundred  miles  of  the  place  of  trial, 
otherwise  by  his  agent  or  attorney,  who  should  give 
the  grounds  of  his  knowledge  of  the  facts,  and  the 
reason  why  the  verification  is  made  by  him.^^  The 
requirement  of  verification  is  for  the  protection  of 
defendant;  he  may  not  be  obliged  to  answer  to  the 
merits  of  an  unverified  claim,  provided  he  objects 
in  due  time,  but,  if  he  answers  without  timely  objeC' 
tion  by  pleading  to  the  merits,  he  waives  the  ptivili^ 
of  insisting  upon  a  verification." 

[$  201]  b.  Of  Olatm.  A  claim  in  a  suit  in  rem 
ifaust  be  verified." 

[$  202]  c.  Of  Answer.  The  answer  must  be  veri- 
fied in  ail  cases  in  which  the  libel  must  be  verified 
and  in  a  similar  manner.^^ 


All  Brie,  etc.,  Tranap.  Co.  v. 
Great  lAkes  Towing  Co^  184  F«d. 
949;  The  Baker  Palmer,  ITS  FwL  1S4. 

In  The  Baker  Palmer,  Bupra  (p 
156)  [quot  Erie,  etc.,  Tranap.  Co.  v. 
Great  Idikes  Towine  •  Co.,  aupra; 
Ch  Irui  s  V.  Knickerbocker  Steam 
Towafe  Co.,  177  Fed.  943,  944],  >n 
passing  upon  the  rlghtB  of  a  claimant 
under  Admiralty  Rule  No.  32,  Dodge, 
J.,  said:  "He  is  entitled  to  compel 
bis  adversary  to  amplify  the  allega- 
tions of  the  libel  .  .  .  for  the 
purpose  of  dispensing  with  the  taking 
of  proofs  regarding  them,  or  for  the 

Jurpose  of  bringing  disttnctljr  bo- 
ore  the  court  the  points  relied  on  In 
defense,  or  for  the  purpose  of  ob- 
taining evidence  in  support  of  the 
defense  from  the  personal  anawera 
of  hie  adversary." 

[a]  In  all  oasM  of  frand  a  wide 
range,  both  of  direct  and  circum- 
stantial evidence,  must  necessarily  be 
allowed.  For  fraud  is  essentially  a 
matter  of  motive  and  intention,  and 
Is  often  to  be  gathered  from  a  great 
variety  of  circtunstances.  Chirurg  v. 
Knickerbocker  Steam  Towage  Co., 
177  Fed.  943. 

[b]  In  »  nit  for  oolll«ion,  the 
claimant  is  entitled  by  interrogato- 
ries to  call  for  Information  from  libel- 
ants as  to  all  that  took  place  on  their 
vessel  after  his  own  vessel  was 
sighted,  Including  the  persons  on 
board,  their  duties  and  pcHltlonB,  and 
-what  they  did.  The  Baker  Palmer, 
172  Fed.  154. 

63.  Admiralty  Rule  No.  28;  Cht- 
rurg  V.  Knickerbocker  Steam  Towage 
Co.,  177  Fed.  943;  Bock  v.  Interna- 
tional Nav.  Co^  124  Fed.  711;  Haver- 
meyers,  etc..  Sugar  Refining  Co.  v. 
Compania  Transatlanttca  SIspanola,  43 
Fed.  90 

[a]  Xa  »Mgl>aa  It  Is  not  a  valid 
objection  to  interrogatories  that  they 
seek  information  which  will  be  large- 
ly furnished  by  the  preliminary  act. 
The  Radnorshire,  5  P.  D.  172.  Contra 
The  Blola.  S  Aspin.  126. 

6B.  Admiralty  Rule  No.  28;  Haver- 
meyers,  sto..  Sugar  Refining  Co.  v. 
Compania  Transatlantlca  Sbpanola,  48 
Fed.  »0. 

[a]    nedvotloa    of  papsn. — (1 ) 

\7her«  «  paper  has  been  Intrusted  to 
libelant  n>r  the  benefit  of  both  par- 
ties, the  court,  on  motion,  will  order 
its  production  before  answer.  The 
Voyageur  de  la  Me^  S8  F.  Cas.  No. 
17,026,  1  Sprague  872.  (2)  But  an 
Inspection  of  documents  or  letters  not 
In  Issue  cannot  be  obtained  by  means 
of  interrogatories.  Havermeyers,  etc.. 
Sugar  Refining  Co.  v.  Compania 
Transatlantlca  Espanola,  43  Fed.  90. 
<3)  But  in  England  Interrogatories 
for  the  discovery  of  documents  need 
not  be  preceded  by  an  affidavit  by 
plaintiffs  of  their  belief  that  some 
document  to  which  plalntlflFs  are  en- 
titled is  in  thepossesslon  or  power 
of  defendant  The  Uinnehaha,  Ii.  R. 
S  A.  &  EL  148.    (4)  And  the  answer 


to  such  Interrogatories  must  be  not 
only  according  to  knowledge,  but  also 
according  to  Information  and  b»*. 
lief.  BofcdEow  V.  Fl8h6r,  10  Q.  B.  D. 
161;  The  Minnahaha.  Ii.  B.  >  A.  &  EL 
148.  - 

64.  Chlrurg     V.  Knickerbocker 

Steam  Towage  Co.,  177  Fed.  948;  Book 
V.  International  Nav.  Co.,  124  Fed. 
711  (giving  examples  of  objectionable 
interrogatories). 

[a]  Iteterrogatorlss  ave  not  to  bo 
nsed  tor  snob  ptizposM  merely  as 
those  of  finding  out  In  advance  what 
the  adversary's  evidence  will  be,  or 
who  his  witnesses  are,  or  of  obtain- 
ing the  production  of  letters  or  docu- 
ments not  In  issue,  or  of  cross-exam- 
ining the  adverse  party  regarding  the 
truth  of  the  allenitions  made  In  his 
pleadings.  The  Baker  Palmer,  172 
Fed.  164. 

65.  Erie,  etc.,  Transp.  Co.  v.  Great 
Lakes  Towing  Co.,  184  Fed.  349; 
Chirurg  V.  Knickerbocker  Steam  Tow- 
age Co.,  177  Fed.  948;  The  Baker 
Palmer,  172  Fed.  154. 

ae.  Erie,  etc.,  Transp.  Co.  v.  Great 
Lakes  Towing  Co^  184  Fed.  849. 

67.  Dana  v.  Cosmopolitan  Ship- 
ping Co.,  131  Fed.  158. 

68.  Admiralty  Rule  No.  7:  The  E. 
W.  Oorgas,  8  F.  Cas.  No.  4,586,  10 
Ben.  4fi0;  Hutson  v.  Jordan.  12  F.  Cas. 
No.  6,969.  1  Ware  898;  Martin  v. 
Walker,  16  F.  Cas.  No.  9,170.  -Abb. 
Adm.  679;  Pratt  v.  Thomas,  19  F.  Cas. 
No.  11,377,  1  Ware  437. 

[a]  Form  of  oatn.^— "It  appears 
that  formerly  the  oath  required  by 
the  admiralty  was  substantially  the 
same  as  that  required  by  the  civil 
law,  and  like  that,  was  called  the 
oath  of  calumny.  But  admiralty 
courts  In  this  country,  I  believe,  at 
least  In  this  district  ri>lstrlct  of 
Maine],  have  required  nothing  more 
of  a  flbellant  than  a  general  verifi- 
cation of  the  cause  of  action  by  \iim 
affidavit.  The  clauses  In  the  oath  of 
calumny,  relating  to  good  faith  and 
probity  In  the  conduct  of  the  suit, 
are  substantially  comprehended  In  the 
offlclal  oath  which  every  proctor  and 
counsellor  takes  on  his  being  ad- 
mitted to  practice  in  the  oourt"  Per 
Ware,  J.,  In  Pratt  v.  Thomas,  19  F. 
Cas.  Ho.  11,377,  1  Ware  4S7.  440. 

n.  Jay  v.  Almy,  18  P.  Cak  No. 
7,288,  1  Woodb.  A  M.  262. 

70h  Coffin  V.  Jenkins,  6  F.  Cas.  No. 
2.948,  8  Story  108:  The  J.  R.  Hoyle, 
18  F.  Cas.  No.  7,SS7,  4  BIss.  284. 

[a]  AmsndsA  UbeAs. — Under  rules 
8  and  6  of  the  district  court  for  the 
sbuthern  district  of  New  York, 
adopted  for  the  northern  district  of 
California,  an  amended  libel  which 
neither  prays  for  an  attachment  nor 
requires  an  answer  under  oath  need 
not  be  verified.  The  Marion,  79 
Fed.  104. 

71.  Martin  v.  Walker,  16  F.  Cas. 
No.  9,170.  Abb.  Adm.  679;  Pacific  Mali 
Steamship  Col  t.  The  Paolfle,  f  Ba^ 
wail  Fed.  20. 


5a]  The  avthnfty  of  aa  attonsy 
to  verify  a  libel  need  not  appear 
in  the  libel,  but  may  be  proved  when 
eaUod  in  question.  Martbi  v.  Walker, 
16  F.  Cas.  No.  9,170,  Abb.  Adm.  679. 
But  the  modem  practice  is  to  give  In 
the  aflldavit  of  verification  the  rea- 
son for  such  verification.  See  Pacific 
Hall  Steamship  Co.  v  The  Pacific,  8 
Hawaii  Fed.  20.  (2)  A  mere  general 
employment  as  proctor  or  attorney 
at  law  to  prosecute  a  demand  In  a 
oourt  of  admiralty  Is  not  sufficient 
to  authorise  the  party  employed  to 
verify  a  libel  as  attorney  In  fact  of 
the  libelant.  Martin  v.  Walker,  supra. 

[b]  The  personal  oath  of  the  UmI- 
ant  to  the  truth  of  the  facts  of  the 
libel  may  be  obtained,  if  required  by 
respondent  by  means  of  commis- 
sion or  dedlmus  potestatem.  See 
infra  B  267. 

[c]  Voda  of  TSililoatlon.^ — Plead- 
ings in  admiralty  may  be  sworn  to 
before  a  Judge,  clerk.  United  States 
commissioner,  or  notary  public.  The 
seal  of  a  notary  public  Is  not  essen- 
tial. Tug  E.  W.  Gorgas,  8  F.  Cas. 
No.  4,686,  10  Ben.  460. 

[d]  Omission  of  snbsozlptloa  by 
olezlc. — It  may  be  shown.  In  oppoaf- 
tion  to  a  motion  to  set  aside  the  pro- 
ceeding for  want  of  verification  of 
the  libel,  that  the  oath  was  In  fact 
regularly  and  duly  administered,  al- 
though the  clerk's  name  was  not  sub- 
scribed. Nelson  v.  Bell,  l7  F.  Cas.  No. 
10,101a. 

[e]  liibd  filed  by  lanrs  number  of 
persons. — In  a  proceeding  In  rem 
against  a  vessel  where  the  names  of 
one  hundred  '  and  forty-five  of  the 
libelants  were  signed  and  verified  by 
the  proctor  under  an  order  of  the 
court  permitting  htm  to  do  so,  the 
court  held  that,  under  the  circum- 
stances, the  order  showing  that  such 
libelants  were  absent  from  the  state, 
it  coul^not  say  that  the  court  below 
was  in  error  In  making  the  order,  al- 
though the  practice  should  not  be  en- 
couraged. The  Oregon,  138  Fed.  609, 
68  CCA  603.  See  also  Northwestern' 
Steamship  Co.  V.  Ransom,  174  Fed. 
918,  99  <X;a  361.  20  AnnCas  1015. 

[f]  Ondaslon  of  llbslaat  to  slgm 
mwr  bo  rwnMUad  by  amendment  and 
will  not  be  considered  after  judg- 
ment  Hardy  v.  Moore,  4  Fed.  843. 

[g1   Anpgovfl  veritteatlen  of 
see  The  Oregon,  110  Fed.  482,  63  CCA 
650. 

n>  Northwestern  Steamship  Co. 
T.  Ransom,  174  Fed.  US,  99  CCA  861. 
20  AnnCas  1018. 

78.   Admiralty  Rule  No.  26. 

74.  Admiralty  Rule  No.  27;  Coffin 
V.  Jenkins,  6  P.  Cas.  No.  2,948,  8 
Story  108;  Gammell  V.  Skinner,  9  P. 
Cas.  No.  6,210,  2  Gall.  46;  Hutson  v. 
Jordan,  12  M.  Caa  No.  6,959,  1  Ware 
893:  The  Infanta,  13  F.  Cas.  No. 
7,080,  Abb.  Adm.  265.  But  see  Rich- 
ardson V.  Cleaveland,  B  Port  (Ala.) 
261  (where  it  was  held  that  as  the 
libdaats  4id  not  think  iKVper  to  re. 
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£§§  203-205 


-  [%  203^  d.  Of  Auirar  to  Interrogatorifls.  An- 
swers to  mterrogatoxies  must  be  verified." 

\%  204]  7.  ^UMptioiu.  In  admiralty  ezceptaona 
failill  practically  the  sanke  fnnction  as  demurrers  at 
common  law,  being  used  to  iake  advantage  of  matters 
in  bar  apparent  on  the  face  of  a  pleading/'  and  of 
defects  in  matters  of  form.''  While-  strict  technical 
formality  is  not  required,  yet  exceptions  i^oidd  state 
in  clear  and  definite  terms  th«  particular  ground  on 
which  they  are  based.'" 

"When  taken.  Exceptions  should  be  interposed  on 
the  return  day  of  process  or  at  the  day  appointed  for 
answering  the  libel.'^ 


Waiver.'  Ezeeptions  not  insisted  on  at  the  o[«ii- 
ing  of  the  trial  will  be  waived.^  And  where  clsims 
are  erroneously  joined,  if  exceptions  be  not  taken 
to  the  misjoinder  the  objection  is  waived."* 

A  beaz^  on  ui  oxc^ioa  must  be  determined  on 
the  pleadings."' 

[i  206]  8.  Anendnunts— a.  In  Oensral— (1) 
Power  to  Allow  Amendments.  The  admiralty  courts 
are  geirtrally  very  liberal  in  the  matter  of  amend- 
ments,'* and  where  a  party  shows  merits  he  will 
nearly  always  be  permitted  to  amend  his  pleadings 
in  matt^  of  substance"*  as  well  as  of  form."'  In 
the  latter  case  amendments  will  be  allowed  as  a 


quire  the  answer  of  -  the  respondent 
to  be  on  oath,  they,  had  no  right  to 
have  It  rejected  for  the  want  of 
verification). 

75.  Admiralty  HhIob  Nos.  27.  32. 
And  see  supra  9  198. 

[a]  Torm  ox  veriflMtloa  of  an- 
swers to  interrogatories  held  suffl- 
oient,  although  not  In  strict  accord- 
ance with  the  form  used  in  admiralty 
pleadings  see  In  re  Knickerbocker 
Steamboat  Co.,  139   Fed.  713. 

70.  Erie,  etCy  TranAp.  Co.  v.  Great 
lAkes  Towing  Co.,  184  Fed.  349;  New- 
Haven  Towing  Co.  V,  New  Haven,  116 
Fed.  762;  Knight  v.  The  AtUla,  14  P. 
Gas.  No.  7.881,  Crabbe  326;  The  Sea 
Gull,  21-  P.  Caa.  No.  12,578,  Chase 
145;  White  v.  The  Cynthia,  29  P. 
Caa.  No.  17,546a,  10  Reporter  232. 

[a]  A*  motloB  to  make  more  4Mfl- 
Bit*  and  certain. — Ezcepttona  to  a 
pleading  In  admiralty  have  the  effect 
of  a  demurrer,  and  also  that  of  a 
motion  to  make  the  pleading  more 
definite  and  certain.  Qulnn  v.  The 
Steamboat  Transport,  20  P.  Cas.  No. 
11,516,  1  Ben.  86. 

[bl  Katteni  not  apparent  on  faoe 
of  pieadlnffi— If  respondent  la  will- 
ing to  rely  on  one  matter  of  bar,  as 
lack  of  ittrlsdlctlon,  payment,  etc, 
he  may  set  that  up  by  peremptory 
exceptfon,  although  the  -subject  mat- 
ter may  not  appear  on  the  face  of  th« 
libel.  And  facts  Judicially  known  to 
the  court  may  he  brought  up  by 
exceptive  allegation  when  they  do 
not  appear  In  the  liheL  Tl^e  Semi- 
nole. 42  Fed.  924. 

[CI  Wlio  nay-  file. — ^Where  a  Uhel 
In  admiralty  waa  filed  against  a  boat 
and  barge  for  breach  of  a  maritime 
contract,  parties  other  than  the  in- 
tervening claimant  were  not  en- 
titled to  file  exceptions  thereto. 
Florence  Cotton  Oil  Co.  v.  Alabama 
Towboat  Co.,  128  Fed.  915,  63  CCA 
841. 

[d]  An  axeeptlon  going  to  the 
whole  libel  la  In  fact  »  denarrer, 

and  Is  therefore  bad  If  any  part  of 
the  libel  Is  good.  Dennis  v.  Slyfleld, 
117  Fed.  474.  54  CCA  520.  See  also 
Pacific  Mail  Steamship  Co.  v.  The 
Pacific,  3  Hawaii  Fed.  24. 

[e]  The  objection  of  -  Ua  pendens 
Is  preliminary  in  Its  nature  and 
should  be  taken  In  admiralty  by  a 
special  dilatory  or  declaratory  plea. 
Certain  Logs  Mahogany,  6  P.  Cas. 
No.  2,669.  2  Sumn.  689. 

[f]  Sxoeptlons  mtut  he  made  In 

ffood  faith. — Exceptions  to  an  answer 
n  a  collision  case  must  be  made  in 
good  faith  and  if  drawn  so  as  to  give 
the  proceeding  the  character  of  a 
cross-examination  they  i^lU  be  over- 
ruled.   The  Intrepid.  42  Fed.  185. 

77.  Admiralty  Rule  No.  36. 

[a]  Exceptions  for  InmffloleBoy 
and  u^purtlMBoe  should  not  be  taken 
to  the  same  matter.  The  Whistler, 
13  Fed.  296,  8  Sawy.  282.  And  see. 
supra  9  195. 

78.  The  Active.  1  P.  Cas.  No.  S3. 
Deady  165;  The  Schooner  Navarro.  17 
P.  Cas.  No.  10,069.  Olcott  127;  Wlther- 
spoon  T.  Wallls,  2  Ala.  667. 

[a]  A  general  exoepudti  as  to  the 
form  of  allegations  will  not  be  al- 


[b] 


Must  state  lasitfloleno/ir— An 

exception  that  a  libel  does  not  state 
facts  sufflctent  to  constitute  a  cause 
of  action  Is  not  well  taken  unless  It 
states  In  what  the  insufficient  con- 
Blsta.  The  Active,  1  P.  Cas.  No.  33, 
Deady  165. 

[c]  When  exoepttons  to  an  an- 
swer apeoify  the  poluta  In  which  It 
is  alleged  to  be  uncertain,  a  failure 
to  sustain  any  of  the  specifications 
of  points  is  fatal  to  the  exceptions. 
The  Intrepid.  42  Fed.  186. 

[d]  EjEcsptlotts  to  Interrogatorlea. 
— Exceptions  to  interrogatories- pro- 
pounded to  a  party  in  an  admiralty 
suit  in  their  purpose  and  effect  cor- 
respond tO'  special  demurrers  and 
pleas  in  bar  at  common  law,  and  the 
objebtlonable  part  of  each  Interroga- 
tory should  be  speclflcaLly  pointed  out 
that  a  clear  and  definite  Issue  may  be 
presented.  Exceptions  to  a  large  num- 
ber of  Interrogatories  "for  the  rea- 
son that  they  are  each  and  all  open 
to  one  or  more  of  the  following  ob- 
jections," followed  by  a  statement  of 
a  number  of  objections,  do  not  pro- 
duce a  single  Issue  and  are  bad.  Srle, 
eta.  Transp.  Co.  v.  Great  Lakes  Tow- 
IngCo..  184  Fed.  349. 

79.  FumisB  V.  The  Brig  Uaggun, 
9  P.  Cas.  No.  5,163,  Olcott  66. 

[a1  Objaetloa  for  want  of  propar 
partiaa  should  he  seasonably  made, 
so  that  they  may  be  added  by  supple- 
mental libel  or  petition  or  amend- 
ment. The  Commander-in-Chief,  1 
Wall.  (IT.  S.)  43.  17  Ii.  ed.  609;  The 
Plottbek.  118  Fed.  9B4.  66  CCA  448; 
Disney  v.  Fumess,  79  Fed.  810. 

[b]  aaoeptlons  of  a  mexely  dlla* 
to^  natnxe,  not  touching  the  merits, 
should  be  presented  by  special  dila- 
tory <plea  before  any  general  answer 
upon  the  merits  Is  made,  and  a  claim- 
ant by  appearing  and  contesting  the 
claim  upon  the  merits  must  be  deemed 
to  have  waived  all  right  of  exception 
to  the  regularity  of  the  proceedings. 
Certain  Logs  Mahorany,  5  F.  Cas.  No. 
2,569,  2  Sumn.  589;  Cohan  v.  The 
Rolling  Wave,  6  P.  Cas.  No.  2,959a; 
The  Edward,  8  F.  Cas.  No.  4,289, 
Blatchf.  &  H.  286:  The  Grace  Dar- 
ling, 10  P.  Cas.  No.  6,661,  2  Hask. 
278;  Granon  tr.  Hartshorne,  10  F.  Cas. 
No.  5,689,  Blatchf.  ft  H.  454. 

[c]  A  defective  azeontlon  of  n 
atlpnlatlon  will  be  deemed  waived 
unless  excepted  to  before  the  close  of 
the  term  next  after  the  opposite  party 
has  notice  of  the  defect.  The  Infanta, 
13  F.  Cas.  No.  7,031,  Abb.  Adm.  827. 

[d]  Power  of  oonrt  In  abaenoe  of 
exceptions. — Although  counsel  are 
precluded  from  raising  objections  to 
the  pleadings  if  they  omit  to  file  ex- 
ceptions at  the  proper  time,  the  court 
has  at  all  times  power  on  Its  own 
motion  to  compel  parties  to  conform 
their  pleadings  to  the  supreme  court 
rules.  The  Havre,  11  P,  Cas.  No. 
6,232,  1  Ben.  295. 

so.  Aumach  v.  The  Queen  of  the 
South,  2  P.  Cas.  No.  6B7a:  White  v. 
Cynthia.  29  P.  Cas.  No.  i7,646a,  10 
Reporter  232. 

[a]  After  testimony  has  been 
taken  on  the  part  of  the  claimant, 
without   exceptions    to    the  answer. 


lowed.  It  should  specify,  briefly  but  the  libelants  cannot  object  at  -the 
clearly,  the  points  excepted  to.  The  hearing  to  the  reading  of  the  testl- 
Dlctator,  80  Fed.  699.  Imony  on  account  of  the  insufficiency 


of  thtf  answer.  The  Rocket.  20  F. 
Caa.  No.  11,976,  1  Blss.  364. 

81.  Merritt,  eta.  Wrecking  Co.  v. 
Chubb,  118  Fed.  178,  51  CCA  119;  The 
Willamette,  72  Fed.  79,  18  CCA  371. 

[a]  Ohjeotlon  too  late  on  argn- 
miua. — An  objection  that  the  suit 
Joins  &.  libel  in  personam  with  a  libel 
In  rem  comes  too  late  on  the  argu- 
ment. It  should  be  made  l>y  excep- 
tion to  the  libel  before  answer.  The 
City  of  Carlisle,  39  Fed.  807,  14 
Bawy.  179.  5  LRA  62. 

S3.  Prince  Steam-Shipping  Co.  v. 
Lehman,  39  sPed.  704,  5  LRA  464 
(holding  that  ilt  will  not  be  decided 
pn  an  affidavit  submitted  on  behalf 
of  the  respondents). 

83.  The  Wlldenfets,  1«1  Fed.  864. 
89  CCA  68;  The  HablL  100  Fed.  120: 
Th^  J.  E.  Trudeau,  64  Fed.  907,  4 
CCA  6fe7.  . 

84.  U.  S.  Rev.  St  S  954;  Admi- 
ralty Rules  Noa.  24,  51;  Graham  v. 
Oregon  R.,  etc.,  Co.,  134  Fed.  692;  Da- 
vis V.  Adams,  102  Fed.  620,  42  CCA  493 
[rev  93  Fed.  977];  O'Connell  v.  On© 
Thousand  aAd  Two  Bales  Sisal  Hemp, 
75  Fed.  408;  The  J.  E.  Trudeau,  54 
Fed.  907,  4  CCA  657;  The  City  of  New 
Orleans,  33  Fed.  688;  The  George 
Taulane,  22  Fed.  799;  The  Maryland, 
19  Fed.  661;  The  ImtMrene  M.  Terry, 
19  Fed.  468:  The  Manhasset.  19  Fed. 
430;  The  Rhode  Island,  17  Fed.  5S4: 
The  Monte  A.,  12  Fed.  331;  The 
Schooner  Edwin  Post,  6  Fed.  314; 
Brown  V.  The  Brig  Cawnus,  4  F.  Cssl 
No.  1,997,  2  Paine  564:  Davis  v.  Les- 
lie, 7  P.  Cas.  Na  2,639,  Abb.  Adm. 
123;  Lamb  v.  TNu-kham,  14  F.  Cas.  No. 
8,019,  1  WestLUonth  (Oh.)  169;  The 
Meteor,  17  F.  Ca».  No.  9,498  [rev  on 
other  grounds  26  P.  Cas.  No.  15,7601; 
U.  S.  V.  One  Hundred  and  Twenty- 
Three  Casks  Distilled  Spirits,  27  F. 
Cas.  No.  16,942,  1  Abb.  573. 

[a]  MalMrtttiitton  of  one  etetmant 
for  aagthwf  may  be  made  by  amend- 
ment Boden  V.  Demwolf,  66  Fed. 
846 

85.  U.  S.  Rev.  St  !  954;  Admi- 
ralty Rules  Nos.  24,  51;  The  Charles 
Morgan  v.  Kouns,  li5  U.  S.  69,  5  SCt 
1172,  29  L.  ed.  316;  New  Jersey 
Steam  Nav.  Co.  v.  Merchants  Bank.  G 
How.  (U.  S.)  844.  12  L.  ed.  465;  The 
Mary  Ann,  8  Wheat  (U.  S.>  380.  5 
L.  ed.  641;  The  Divlna  Pastora,  4 
Wheat  (U.  S.)  52,  4  L.  ed.  512;  The 
Schooner  Adeline.  9  Cranch  (U.  S.> 
244.  3  L.  ed.  719;  The  Schooner  Anne 
v.  tJ.  S.,'7  Cranch  (U.  S.)  570.  2  L.  ed. 
442;  The  Brig  Caroline  v.  U.  S.,  7 
Cranch  (U.  S.)  496,  3  L.  ed.  417;  Kel- 
ley  Island  Lime,  etc.,  Co.  v.  Cleve- 
land, 144  Fed.  207;  Davis  v.  Adams, 
102  Fed.  620,  42  CCA  498  [rev  9% 
Fed.  977];  Virginia  Home  Ins.  Co.  v. 
Sundberg,  54  Fed.  389;  The  Samuel 
Marshall,  49  Fed.  754  [aff  64  Fed. 
896,  4  CCA  385];  The  Louisiana,  37 
Fed.  264;  The  City  of  New  Orleans. 
38  Fed.  683;  The  Maryland,  19  Fed. 
551;  The  Kdwin  Post,  6  Fed.  206; 
American  Ins.  Co.  v.  Johnson,  1  F. 
Cas.  No.  203,  Blatchf.  &  H.  9;  Brnd- 
shaw  V.  The  Sylph,  3  P.  Cas.  No. 
1,791;  Brown  v.  The  Cadmus,  4  F. 
Cas.  No.  1,997,  2  Paine  664;  Cobb  v. 
Howard,  5  F.  Caa.  No.  2,925,  10  NT 
LegObs  353  [aff  5  F.  Cas.  No.  2,92*.  S 
Blatchf.  6243;  Comings  v.  The  Ida 
Stockdale,   6  F.   Cas.   No.   3.052.  22 
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matter  of  coarse  without  terms,''  bat  in  the  former 
case  the  court  may  impose  terms  on  the  party  desir- 
ing to  amend.*' 

Discretion  of  conrt.  The  motion  to  amend  is  ad- 
dressed to  the  sound  discretion  of  the  court,**  and 
leave  will  not  be  granted  to  amend  where  the  appli- 
cation is  without  equity  or  its  allowance  would  pr^u- 
dice  the  opposite  party.** 

[$  206]  (2)  Time  of  Amendment.  The  court  can, 
at  discretion,  allow  the  pleadings  to  be  amended 
at  any  stage  of  the  cause  prior  to  a  final 
decree.  But  amendments  in  matters  o^  sub- 
stance should  not  be  allowed  on  the  hearing 
unless  the  justice  of  the  case  requires  it,"'  and 
then  to  conform  to  the  proof,''^  and  in  no  ease 

^ittsbliecj  (Pa.)  9:  Davis  v.  I^s- 
Ue,  7  F.  Cas.  No.  MSft,  Abb.  Adm. 
123;  Dexter  v.  The  Ktcnmond,  7~F. 
Cas.  No.  S.86E:  The  J.  R.  Hovie,  13 
F.  Caa.  No.  T,S67.  A  Blss.  234;  The 
Meteor,  1?  F.  Caa.  No.  9.498  [rev  on 
other  grounds  26  P.  Cas.  No.  iSJftO]; 
Nevltt  v.  Clarke,  18  F.  Cas.  No.  10,138. 
Olcott  316;  The  Oler,  18  F.  Caa.  No. 
10,486,  2  HuBhes^  12;  Peru  v.  The 
North  America,  19  F.  Cas.  No, 
11,017a;  The  Rhode  Island,  20  P.  Cas. 
No.  11,745,  Olcott  505,  6  NTLegObs 
12;  The  St.  John.  21  P.  Cas.  No. 
12.224,  7  Blatchf.  220:  Town  v.  The 
Western  Metropolis,  24  P.  Cas,  No. 
14.114,  28  HowPr  (N.  T.)  283;  U.  S. 
V.  The  Queen,  27  F.  Cas.  No.  16,107. 
4  Ben.  237;  White  v.  The  Cynthia.  29 
F.  Cas.  No.  17,546a,  10  Reporter  232. 

[a]  Amandment  on  sxcaptlon  to 
report  of  commiisloiier. — Harrison  v. 
HuKhea,  119  Fed.  997. 

86.  Olsen  v.  The  Schooner  Sdwln 
Post,  6  Fed.  114;  White  v.  The 
Cynthia,  29  F.  Caa.  No.  17,&46a,  10 
Reporter  232.  , 

[a]  Oosta  of  mmendiutnt  ai  to 
form. — Amendments  of  mere  form, 
not  Eoin^  to  the  merits  of  the  case 
and  not  of  such  a  character  as  to 
prejudice  the  respondent,  will  not  en- 
title him  to  costs.  Olsen  v.  The 
Schooner  Edwin  Post,  6  Fed.  314. 

87.  V.  S.  Rev.  St-  S  954:  Admiralty 
Rule  No.  24;  The  George  Taulane,  22 
Fed.  799;  The  Maryland.  19  Fed.  651; 
The  Monte  A.,  12  Fed.  331;  Hudson 
Coal  Co.  v.  The  Minnie  R.  Childs.  12 
F.  Cas.  No.  6.836,  1  N.  J.  L.  J.  42; 
Lamb  v.  Parkman,  14  P.  Cas.  No.  8,019. 

88.  The  BencltfT,  161  Fed.  909,  88 
CCA  614;  The  Wlldenfel.s.  161  Fed. 
864.  89  CCA  58;  The  Horace  B.  Parker, 
74  Fed.  640,  20  CCA  572;  Burrlll  V. 
CroBsman,  65  Fed.  104  [aff  69  Fed. 
747.  16  CCA  881];  The  Coronal,  19 
Fed.  655;  The  Imo^ene  M.  Terry,  19 
Fed.  46S:  Brown  v.  The  Cadmtia,  4 
F.  Cas.  No.  1,997,  2  Paine  664;  Lamb 
V.  Parkman,  14  F..  Cas.  No.  8,019; 
The  Meteor,  17  F.  Cas.  No.  9,498  [rev 
on  other  grrounds  28  F.  Caa.  mo. 
15,760];  if  8.  v.  One  Hundred  and 
Twenty-Three  Casks  Distilled  Spirits, 
27  F.  (^&_No.  15.943,  1  Abb.  573;  Wil- 
liams v.  The  Columbia,  1  Wash.  T.  95. 

Tal  Wbere  no  f aota  aTotdlaff  laffal 
•BMt  of  anaww.^ — ^No  amendment  of 
the  libel  to  confess,  avoid,  and  ex- 

Elaln  will  be  allowed  where  no  fact 
I  set  forth  in  the  application  in- 
compatible with  the  allegations  of  the 
answer,  or  avoiding  their  legal  effect. 
Burrlll  V.  Croesman,  65  Fed.  104  [aff 
69  Fed.  747,  16  CCA  381J. 

89.  The  lona,  80  Ped.  933,  26  CCA 
261;  O'Connell  v.  One  Thousand  and 
Two  Bales  SIsaKHemp,  75  Fed,  408; 
New  Haven  Steam-Boat  Co.  v.  New 
York,  36  Ped.  716;  The  Thomas  Mel- 
ville, 31  Ped.  486  [aff  34  Fed.  350]; 
The  Keystone,  81  Pied.  412;  The  Gen- 
eral Sedgwick,  29  Fed.  606;  The  Alan- 
son  Sumner,  2B  Ped.  670;  The  Tola, 
13  P.  Cas.  No,  7.057,  11  NYLegObs  263 
raff  21  F.  Cas.  No.  12.279,  4  Blatchf. 
28];  Lamb  v.  Parkman,  14  P.  Cas. 
No.  8,019;  U.  S.  v.  One  Hundred  and 
Twenty-Three  Casks  Distilled  Spirits, 
27  F.  Cas.  No.  16,94S,  1  Abb.  67S. 


should  an  amendment  be  allowed  en .  the  heariitf 
which  would  change  the  entire  cause  of  action. 
Even  more  stringentljt  is  the  role  enf <Hreed  ,  after 

hearing." 

207]  (S)  Mode  of  Amendment  Filing  a 
writing  containing  the  matter  of  the  amendment  as 
a  distinct  proceeding  in  the  cause  is  a  proper  mode." 
But  this  writing  may  often  properly  extend  to  a  new 
draft  of  the  entire  instrument  amended.^  Leave  to 
amend  can  only  be  taken  advantage  of  in  the  manner 
allowed."  ' 

208]  b.  Of  Libel~(l)  In  OeneraL  The  libel 
may  in  the  discretion  of  the  court  be  amended  in 
matters  of  form  and  substance"  to  conform  to  the 
evidence/^  and  an  amendment  or  supplemental  libel 

[a]  Altertd  oiTeninataiHiw. — Where  I  ticularizlnsr  the  several  breaches  of  a 
by  lon'ar  lapse  of  time  altered  cir-  contract,  an  amended  libel  counting 


cumstances  would  make  it  Inequi- 
table, the  amendment  will  not  be 
allowed.  The  Thomas  Melville,  SI 
Ped.  48«Jaa  34  Fed.  SBOl. 

[b]  Wltan  an  amewuuBt  wOl 
BaoMMaxll7  lead  to  delay  and  an  in- 
crease of  expense,  a  motion  to  amend 
will  not  be  allowed  unless  the  court 
sees  that  substantial  Justice  cannot 
he  attained  without  an  amendment. 
Pettingill  v.  DInsmore,  19  P,  Cas.  No. 
11,045,  2  Ware  212,  2  NYLegObs  119. 

90.  Vogeinan  v.  Raeburn,  180  Fed. 
97,  103  CCA  595;  O'Connell  v.  One 
Thousand  and  Two  Rales  Sisal  Hemp, 
75  Ped.  408;  The  J.  E.  Trudeau,  54 
Fed.  907,  4  CCA  657;  The  Maryland, 
19  Ped.  551 ;  The  Schooner  Edwin  Post, 
6  Ped.  206;  Cobb  v.  Howard.  5  P.  Cas. 
No.  2,925,  10  NYLcgOba  353  [aff  5  F. 
Caa.  No.  2.924,  3  Blatchf.  5241:  Com- 
ings V.  The  Ida  Stockdale,  6  P.  Cas. 
No.  3,052,  22  PittsbLegJ  (Pa.)  9;  Davis 
V.  Leslie,  7  P.  Cas.  No.  3,639.  Abb. 
Adm.  123;  Lamb  v.  Parkman,  14  F. 
Cas.  No.  8,019,  1  WestLMonth  (Oh.) 
159;  The  Meteor,  17  P.  Cas.. No,  9,49S 
[rev  on  other  grounds  28  F.  Cas.  No. 
15,760];  Nelson  v.  Barker,  17  P.  Cas. 
No.  10,101,  3  McLean  379;  Nevltt  v. 
Clarke,  18  P.  Cas.  No.  10,138,  Olcott 
316;  The  Oler,  18  F.  Caa.  No.  10,485. 
2  Hughes  12 ;  Star  v.  The  White  Cloud, 
22  P.  Cas.  No.  13,306. 

[ai  Idmltation  of  time  within 
wmon  to  amend. — On  exception  to  a 
commissioner's  report  on  the  groimd 
that  it  gave  damaged  not  claimed  In 
the  libel  the  libelant  was  granted 
leave  to  submit  a  proper  amendment 
of  the  libel  wltbtn  ten  days,  falling 
which  the  exception  would  be  sus- 
tained. Harrison  v,  Hughes,  119  Fed. 
997 

[b]  WIMM  no  'tima  la  apeollled 

within  which  an  amendment  ordered 
is  to  be  made,  the  amendment  will 
not  be  struck  out  on  account  of  un- 
necessary delay  where  no  application 
for  a  peremptory  order  to  amend  has 
been  made.  The  Juatyn,  11  Wkly. 
Rep.  44. 

[c]  liaehea  may,  however,  be 
fatal,  in  the  absence  of  exceptional 
circumstances.  The  Southwark,  128 
Fed.  149. 

81.    The  Habll,  100  Fed.  120. 

93.  The  Habll,  100  Fed.  120. 
88.    The  Ask,  156  Fed.  678;  The 

Habll,  100  Fed.  120. 

94.  The  Ask,  156  Fed.  678. 

95.  Comings  V.  The  Ida  Stockdale, 
6  P.  Caa.  No.  3,052,  22  PittsbLegJ 
<Pa.>  9. 

86.  Comings  V.  The  Ida  Stockdale, 
6  P.  Cas.  No.  3,052,  22  PittsbLegJ 
(Pa.)  9. 

[a]    ZnterUueation  and  erasuxe. — It 

is  not  required,  nor  is  It  recMn mended, 
that  the  matter  to  be  inserted,  or  to 
be  omitted  from  any  libel,  or  pleading 
to  be  amended,  should  be  In  fact  In- 
terlined ifpon  or  erased  in  the  original 
paper  or  file.  Comings  v.  The  Ida 
Stockdale,  6  P.  Caa.  No.  3,052,  22 
PittsbLegJ   (Pa.)  9. 

97.  Dennis  v.  Slyfleld,  117  Fed.  474. 
54  CCA  620  (holding  tbat  when  leave 
was  fflven  to  amena  a  libel  by  par- 


upon  a  different  alleged  contract  is  an 
abuse  of  the  leave  given,  and  the 
libelant  may  be  ordered  to  reform  his 

libel). 

88.  Sheppard  v.  Taylor,  5  Pet.  (U. 
S.)  676,  8  L.  ed.  269;  Vogeman  v. 
Raeburn,  180  Fed.  97,  103  CCA  695; 
The  Mlnnetonka,  146  Fed.  509,  77  CCA 
217;  Kelley  Island  Lime,  etc.,  Co.  v. 
Cleveland,  144  Fed.  207  [mod  176  Ped. 
492,  100  CCA  108];  Graham  v.  Oregon 
R.,  etc.,  Co.,  134  Fed.  692;  O'Connell 
V.  One  Thousand  and  Two  Bales  Slaal 
Hemp,  75  Ped.  408;  The  Samuel  Mar- 
shall, 49  Fed.  754  [aff  54  Ped.  396, 
4  CCA  385];  Douse  v,  Sargent,  48  Fed. 
695;  Rosenthal  v.  The  Louisiana,  37 
Ped.  264;  Card  v.  Hines,  36  Fed.  573; 
The  Edwin  Baxter,  32  Ped.  296;  Amer- 
ican Ins.  Co.  V.  Johnson,  1  P.  Gas. 
No.  308,  Blatchf.  &  H.  9;  The  Betsey, 
3  F.  Cas.  No.  1.366,  1  Maaon  354; 
Bradshaw  v.  The  Sylph,  3  P.  Cas.  No. 
1,791;  Davis  v.  Leslie,  7  F.  Cas.  No. 
3,639,  Abb.  Adm.  123;  Dexter  v.  The 
Richmond,  7  Cas.  No.  3,866;  The  J. 
R.  Hoyle,  18  P.  Cas.  No.  7,557,  4  Blss. 
234;  McCready  v.  The  Brother  Jona- 
than, 16  P.  CSns.  No.  8,732a;  The  St. 
John,  21  P.  Cas.  No.  12,224,  7  Blatchf. 
220  [afC  154  U.  S.  586,  14  SCt  1170, 
20  L.  ed.  645];  Town  v.  The  Western 
Metropolis,  24  P.  Cas.  No.  14,114,  28 
HowPr  (N.  Y.)  283;  XI.  8.  v.  One 
Hundred  and  Twenty-Three  Casks 
Distilled  Spirits.  27  F.  Cas.  No.  15.941, 
1  Abb.  673;  White  v.  The  Cynthia. 
29  P.  Cas.  No.  17,S46s.  10  Reporter 
283. 

[a]  An  amesdant  pnqrlar  for  In- 
terest was  allowed  after  all  Issues 
had  been  determined  except  the  value 
of  the  veseel  sunk  by  the  libeled 
steamboat.  The  J.  B.  Trudeau.  S4 
Fed.  907,  4  CCA  667.  . 

[b]  Infaxnatlon  may  be  amended. 
—The  Brig  Caroline,  7  Cranch  (U.  S.) 
496,  «  1*  ed.  417;  The  Haytian  Repub- 
lic, 67  Fed.  508  [aff  59  Ped.  476,  8 
CCA  182  (rev  on  other  grounds  154 
U.  S.  118,  14  SCt  992.  88  L.  ed.  930)]- 
The  Harmony,  11  P.  Cas.  No.  6,081,  1 
GalL  123;  U.  S.  v.  The  Queen,  27  P. 
Cas.  No.  16.107,  4  Ben.  237.  (1)  TYtvA 
the  United  States,  upon  flndlng  evi- 
dence of  violations  of  the  revenue 
laws  committed  by  a  vessel  during 
the  same  period  as  those  for  which 
she  has  already  been  Hbeled,  may 
take  advantage  of  such  discovery  by 
amending  the  libel.  The  Haytian  Re- 
pubUc.  supra.  (2)  So  an  information 
against  a  vessel  for  smuggling  may 
be  amended  so  as  to  change  the  al- 
legations as  to  the  ownership  of  the 
vessel.  U.  S.  v.  The  Queen,  supra. 
(3)  But  an  amendment  of  an  Informa- 
tion will  not  be  allowed  which  sub- 
stitutes a  new  substantive  offense 
where  the  statute  of  limitations  has 
run  against  It.    The  Harmony,  supra 

99.  Vogeman  v.  Raeburn,  180  Fed 
97,  103  CCA  595;  Kelley  Island  Lime, 
etc.,  Co.  v.  Cleveland,  144  Ped.  207- 
Davis  V.  Leslie,  7  F,  Cas.  No.  3,689. 
Abb.  Adm,  123. 

In  Davts  v.  Adams,  102  Fed.  620,  42 
CCA  498,  it  was  held  that  the  libelant 
mlsht.  after  the  conelnalon  of  hla 
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be  allowed  to  stand  as  an  original  libel.^ 
want  of  juriadiction.  Where  exceptions  to  a  libel 
in  admiralty  for  want  of  jurisdiction  are  sustained 
it  is  proper  to  grant  leave  to  amend  if  the  ease  is 
such  that  faets  may  be  alleged  which  will  bring  the 
cause  within  the  court 's  jurisdiction.' 

[$  209]  (2)  Change  in  Parties.  The  libel  may  be 
amended  as  to  ijnQ  parties  by  changing  the  character 
in  which  the  libelant  sues,'  or  by  dismissing  some  of 
the  Ubehuits;*  but  a  sole  libelant  cannot  be  stricken 
«ut  and  another  substituted  in  his  place." 

[$  210]  (S)  Chilnse  in  Form  of  Froceeding.  In 
cases  where  actions  in  rem  and  in  personam  may  be 
joined  in  one  libel,  a  libel  in  rem  may  be  amended 
so  as  to  call  for  a  personal  judgment,'  provided 
defendant  has  appeared  and  contested  the  suit  in  rem 
upon  the  merits,  or  due  notice  has  been  given  him 
of  the  change  of  proceedings/  But  where  the  joinder 
of  such  actions  is  improper  an  amendment  changing 


the  suit  in  rem  to  one  in  personam  is  not  permissible.' 
And  where  the  proeeedii^  must  be  joined  a  libel 
cannot,  by  amendmmt,  be  made  a  suit  in  personam 
only.* 

211]    (4)  Introdndnc  New  Canae  of  Action. 

An  amendment  which  is  not  germane  to  the  claim 
set  forth  in  the  original  libel  will  not  be  allowed,^'' 
nor  an  amendment  which  changes  the  entire  nature 
of  the  claim." 

212]  c.  Of  Answer.  An  amendment  of  the 
answer  in  a  matter  of  substance  will  be  allowed  with 
great  caution  and  only  under  extraordinary  circum- 
stances." An  amendment  will  not  be  allowed  after 
the  trial  to  make  the  answer  conform  to  the  proofs 
where  there  is  no  evidence  that  the  allegations  were 
based  on  mistake,"  or  where  the  result  would  be  to 
present  a  new  issue,"  or  where  there  is  no  equity 
in  the  application.^'' 

213]   9.  Claim  and  Intervention— a.  Claimant 


«vld«noe,  amend  his  Ubel  asking  for 
dama^eB  for  a  tort  to  a  claim  for 
compensation  for  aervtces  under  con- 
tract in  order  to  make  his  proof 
conform  to  hla  pleadlnvs,  where  the 
respondent  waa  not  misled  In  main- 
taining hla  defense  upon  the  merits 
by  the  variance. 

[a]  To  eogfot  Mtbnate  u  to  Tain* 
or  damages  see  Vogeman  t.  Raeburn. 
180  Fed.  97.  103  CCA  B9B-  The  Mln- 
netonka,  146  Fed.  509,  77  CCA  217  [aft 
182  Fed.  52].  Thus  an  amendment 
will  be  allowed  In  actions  of  tort  in- 
creasing the  ad  damnum  alleeratlons, 
the  recovery  not  being  restricted  to 
the  amount  claimed.  McCready  v.  The 
Brother  Jonathan,  15  F.  Cas.  No. 
8,782a.  See  also  The  St.  John,  21  F. 
Cas.  No.  12,224,  7  Blatchf.  220  [aft 
1B4  U.  S.  686,  14  SCt  1170,  20  L.  ed. 
646]. 

1.  O'Connell  v.  One  Thousand  and 
Two  Bales  Steal  Hemp,  75  Fed.  408. 

S.  Qraham  v,  Oregon  R.,  etc,  Co., 
184  Fed.  692  [clt  Tne  Beaconafleld, 
1S8  U.  S.  803,  15  SCt  860,  89  L.  ed. 
998]. 

[a]  Omission  to  allege  that  Tsssel 
wltUB  Jnrisdlotlon. — Failure  to  al- 
lege that  the  vessel  at  the  time  of 
bringing  the  suit  was  within  the  juris- 
diction of  the  court  Is  curable  by 
amendment.  The  Willamette,  53  Fed. 
602:  The  Oeorge  Taulane,  22  Fed.  799. 

[to]  VeoemntT  for  alias  menltloa. — 
Where' the  original  petition  does  not 
atate  a  case  within  the  Jurisdiction, 
an  alias  monition  may  be  necessary 
to  be  Issued  upon  an  amended  peti- 
tion to  aura  toe  defect  to  make  a 
deoree  thereon  operative  on  parties 
-who  have  not  appeared.  In  re  Long 
Island  North  Shore  Pass.,  etc.,  Transp. 
Co.,  6  Fed.  599. 

S.    The  Manhasset.  19  Fed.  430. 

[a]  Tor  exanq^l*  a  libelant  who 
had  erroneously  sued  as  administra- 
trix was  allowed  to  dismiss  as  to 
'herself  In  that  capacity  and  sue  as 
widow  and  guardian  of  her  deceased 
husband's  children,  where  the  res  was 
the  same  and  the  tort  and  contract 
on  whldt  the  claim  for  damages  was 
based  were'  the  same  and  the  original 
Ubel  contained  all  the  facts  as  to 

earties  that  were  necessary  to  amend 
y.  The  Manhasset,  19  Fed.  430.  See 
also  The  Hamilton,  146  Fed.  724,  77 
CCA  150  [aft  207  U.  S.  398,  28  SCt 
188,  52  L.  ed.  264]. 

4.  Newell  v.  Norton,  8  Wall.  (U. 
S.)  267,  IS  L.  ed.  271;  The  Manhasset, 
19  Fed.  480;  U.  S.  v.  The  Queen,  27  F. 
Cas.  No.  16,108,  11  Blatchf.  416. 

a.  The  Detroit,  7  F.  Cas.  No.  3,832, 
Brown  Adm.  141. 

[a]  TUa  woma  snhstantiallr 
tlM  inatltntton  of  a  new  •niti  and 

would  discharge  the  sureties  upon  the 
stipulation.  But  objection  to  such  an 
amendment  Is  waived  by  proceeding  to 
trial  without  objecting.  The  Detroit, 
7  F.  Cas.  No.  8,882,  Brown  Adm.  141. 
8.   The  Uonte  A,  12  Vied.  Sti;  One 


Hundred  and  Eighteen  Sticks  Timber, 
18  F.  Cas.  No.  10,619,  10  Ben.  86. 

7.    The  Monte  A.,  12  Fed.  831. 

[a]  Where  the  onlir  prooesa  issued 
aaia  served  was  an  attadunent  against 
the  vessel,  and  liar  owaars  have  not 
appeared  except  as  claimants,  the  libel 
cannot  be  amended  to  give  the  court 
Jurisdiction  to  render  a  personal  Judg- 
ment against  them.  The  Nora,  181 
Fed.  845;  The  Lowlands.  147  Fed.  986. 

a.  The  General  Sedgwick,  29  Fed.. 
606  (suit  on  executory  contract  for 
transportation  of  passengers) ;  The 
Zodiac,  5  Fed.  220;  The  Young  Amer- 
ica, SO  F.  Cas.  No.  18.178,  Brown  Adm. 
4 62   (collision  cases) . 

[a]  A  libel  against  a  7*m*1  and 
Its  owner  may  be  amendea  so  as  to 
proceed  against  the  vessel  alone 
where  exceptions  have  been  sustained 
on  the  ground  that  the  vessel  and 
owner  cannot  be  sued  Jointly.  The 
Ban  Rafael,  141  Fed.  270,  72  (JCA  888 
[rev  134  Fed.  749].  See  also  Cham- 
berlain V.  Ward,  21  How.  (IT.  8.)  548, 
16  L.  ed.  211. 

9.  Kynoch  v.  The  S.  C.  Ives,  14  F. 
Cas:  No.  7,958.  Newb.  Adm.  20B  (peti- 
tory and  possessory  suit). 

10.  The  lona,  80  Fed.  983.  26  CCA 
261;  The  Stdamshlp  Circassian,  5  F. 
Cas.  No.  2.72372  Ben.  171:  U.  8.  v.  One 
Hundred  and  Twenty-Three  Casks 
Distilled  Spirits,  27  F.  Caa  No.  15,948, 
1  Abb.  ^578. 

11.  The  Burma,  187  Fed.  94,  110 
CCA  830;  The  Ask,  166  Fed.  678;  The 
Alanson  Sumner,  28  Fed.  670. 

[a]  Where  no  evtAeooe  taken  and 
wlsneases  gone. — An  amendment  will 
not  be  allowed  which  introduces  a 
new  ground  of  claim  where  evidence 
on  tliat  point  lias  not  been  taken  and 
defendant's  witnesses  are  gone.  The 
Keystone,  SI  Fed.  411. 

[b]  Ohsars  of  aotfam  from  tort  to 
contract. — (1)  It  waa  within  the  dis- 
cretion of  the  court  to  refuse  leave 
to  amend  a  libel  against  a  lighter  to 
recover  for  loss  of  cargo  on  the 
ground  of  negligence,  after  the  evi- 
dence had  been  concluded  and  the 
argument  begun,  by  adding  an  allega- 
tion that  the  lighter  was  a  common 
carrier,  thus  changing  the  action 
from  one  In  tort  to  one  In  con- 
tract, and  creating  a  new  issue,  to 
which  the  evidence  had  not  been  di- 
rected. The  Wildenfels,  161  Fed.  864, 
89  CCA  58.  (2)  But  it  has  been  held 
that  a  change  of  the  action  from  tort 
to  contract,  to  conform  to  the  proof, 
will  be  permitted  where  libelant  has 
mistaken  his  legal  rights  and  such 
amendment  works  no  mlustlce  to  de- 
fendant, but  Is  in  accord  with  equity 
and  natural  Justice.  Davis  v.  Adams, 
102  Fed.  520.  42  CCA  492  [rev  98  Fed. 
977]. 

la.  Lamb  v.  Parkman,  14  F.  Cas. 
No.  8,019.  1  WestLMonth  {Oh.)  169 
(where  the  court  said:  '^he  court 
will  not  allow  a  defendant  to  recast 
his  entire  answer,  after  he  has  dis- 


covered from  the  opinion  of  the  dis- 
trict court,  how  it  may  successfully 
be  done,  so  as  to  shift  the  burthen  of 

J»roof,  or  obtain,  by  skilful  plead- 
ng  other  legal  advantages.  .  .  . 
Amendments  In  sworn  answers  !n 
the  appellate  court  should  introduce 
new  substantive  facts,  previously  un- 
known, or  correct  substantial  mis- 
takes In  matters  of  fact,  and  cannot 
be  allowed  on  account  of  any  mere 
defect  of  skill  In  drafting  the  original 
answer,  In  consequence  of  which  the 
respondent's  case  was  not  presented 
on  the  record  in  the  best  possible 
manner,  or  so  as  to  secure  to  him  all 
possible  legal  advantages").  And  see 
Commercial  Pac.  Cable  Co.  v.  The 
Steamship  Manchuria,  2  Hawaii  Fed. 
143,  149. 

[a]  To  cotttradlot   adanlMdon  In 

answer. — (1)  It  has  been  held  that 
an  amendment  to  an  answer  after 
hearing  will  not  be  allowed  to  con- 
tradict a  material  admission  in  IL 
The  Mary  C.,  16  F.  Cas.  No.  9,201,  1 
Hask.  474.  (2)  But  apparently  such 
amendments  may  be  allowed  even  In 
the  appellate  court  on  affidavit  show- 
ing the  necessity,  grounds,  and  the 
reason  why  the  necessity  was  not 
earlier  known.  Lamb  v.  Parkman.  14 
F.  Cas.  No.  8,019,  1  WestLMonth  (Oh.) 
159.  And  see  Commercial  Pac.  Cable 
Co.  V.  The  Manchuria,  8  Hawaii  Fed. 
147.  (3)  The  admlssl<ni  will,  however, 
remain  as  evidence  against  the  re> 
spondent.  Kenah  v.  The  John  Marker 
Jr.,  i  Fed.  45. 

[b]  Sneeptlon  for  rspwgasaos; 
whan  too  lats^After  the  court  has 
allowed  a  party  to  llle  his  amended 
answer  to  a  libel  In  admlntlty,  an 
exception  to  it  on  the  ground  of  re- 
pugnancy to  the  original  answer 
comes  too  late  and  will  not  prevalL 
The  Steamboat  Belfast  v.  Boon,  41 
Ala.  60. 

18.  Brennan  v.  Ragan,  147  Fed. 
290;  The  lola.  18  F.  Gas.  Na  7,067,  11 
NTLegObs  263  [aft  21  F.  Cas.  No. 
12,279,  4  Blatchf.  28];  McCarthy  v. 
Bgger^  16  F.  Cas.  No.  8,681,  10  Ben, 
688. 

[a]  AdJtay  oonnterelniBLr— A  mo- 
tion to  be  allowed  to  amend  a  state- 
ment of  defense  by  adding  a  counter- 
claim made  in  a  collision  case  after 
defendants  were  condemned  in  a 
moiety  of  the  damage  for  the  purpose 
of  saving  the  expense  of  a  cross  action 
was  refused  In  The  Leon,  6  P.  D.  148. 

14.  The  Prlndlville.  19  F.  Cas.  No. 
11,436,  Brown  Adm.  486. 

Fal  SUfUnr  gronnd  of  defense^ 
Where  a  libel  In  form  ad  personam 
was  answered,  defended,  ana  decided 
as  Bucli,  it  was  not  error  for  the 
court  to  refuse  to  permit  respondent 
to  shift  his  ground  of  defense  after 
decision  so  as  to  claim  that  an  actios 
In  rem  was  the  proper  remedy.  The 
Bencllff,  161  FedT  909,  88  CCA  614. 

15.  The  Horace  B.  Parker,  74  Fad. 
640.,  SO  CCA  571. 
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and  latcmnwr  DtotfTigniiihad.  A  claimant  is  a  per- 
son* who  aaanmes  the  position  of  a  defendant  and 
demands  the  redelivery  to  himself  of  the  property 
arrested,  vhile  an  intervener  is  one  who  merely  seeks 
the  protoetion  of  his  interest  in  snch  property,  or 
the  payment  of  his  elaim  in  the  ultimate  disposition 
of  the  ease,  witbrat  demanding  a  redelivery  of  the 
property." 

[(  214]  b.  Olaim— (1)  In  OeneraL  The  first  step 
in  the  d^ense  in-a  proceeding  in  rem  is  the  inter- 
position of  a  claim  to  the  property  libeled,*^  averring 
the  claimant's  interest  nndOT  oath."  Where  a  claim- 
ant Jias  been  ffuilt:^  of  laches  in  failing  to  put  in  his 
elaim  until  after  jnc^^ment  pro  confesso  and  order 
of  sale,  he  will  be  required  to  pay  libelant's  eosts 
as  a  condition  of  opening  the  decree." 

[i  216]  (S)  Who  Hay  Make.  A  claim  mnst  be 
made  by  a  person  who  is  authorized  to  set  up  a 
defense:"*  the  owner  either  in  person,**^  or  by  his 
agent,**  or  the  consul  of  a  foreign  government  whose 
subjects  are  interested  in  the  property,*"  or  some 
other  having  a  jproprietaiy  interest  in  the  property.** 
An  objection  that  the  claimant  has  no  such  interest 
mnst  be  raised  before  the  hearing  upon  the  elaim 
and  answer.*" 

[%  216]    (3)  Form  and  Contents.    The  claim 


should  state  the  facts  showing  the  right  of  the  party 
to  intervene,  that  is  to  say,  the  ownership  of  the 
property,  in  a  direct  and  issuable  tarm,  and  not  fay 
way  of  recitals." 

217]  <4)  £ffec1r-(a)  As  JMmm,  The  nm 
putting  in  of  a  elaim  is  not  a  defense  to  the  aetitm, 
oat  it  gives  the  claimant  the  status  of  a  party  j  after 
patting  in  the  claim,  the  elumant  must  put  before 
the  court  the  grounds  of  his  defense." 

218]  (b)  As  Stay  of  ax  Parte  FMceedinga. 
The  fact  of  putting  in  a  claim  does  not  stay  pro- 
ceedings ex  parte  by  the  libelant,  unlras  it  be  inter, 
posed  on  the  return  day  of  the  process,  when  the 
proclamation  is  made;  then  the  libelant  mnst  r^ard 
it  as  at  his  peril,  although  he  receives  no  personal 
notice  of  its  being  filed.^ 

[$  219]  e.  Itttemntloii— (1)  Undar  Admiralty 
Bnle  No.  S4— (a)  In  OeneraL  Where  a  vessel  has 
been  arrested  and  is  in  custody  under  a  Ubel,  or 
where  her  iiroceedB  are  in  courts  all  othw  persons 
holding  maritiijie  liens  enforceable  in  the  admiralty 
against  such  vessel  mav  file  intervening  libels  in  the 
pending  case  iwainst  the  vessel,  wit&  a  prayer  -that 
process  issue  thereon,  only  in  case  a  stipmation  is 
filed  for  the  release  of  the  vessel.**  But  intervention 
is  allowed  only  where  the  vessel  is  still  in  custody 


16.  Admiralty  Rules  Noa.  26,  S4, 
13:  2  Parsons  Bhlpp.  Adm.  403. 

[a]  dainuukt  oaniiot  oluaw*  posi- 
tion to  that  of  IntervoBsr. — One  who 
la  claimant  under  Admiralty  Rule  No. 
26,  that  Is,  one  demanding  the  return 
of  the  vessel,  and  having  given  a 
l>ond  under  the  act  for  the  amount 
of  the  libelant's  claim,  cannot  be  al- 
lowed to  change  his  position  to  that 
of  a  mere  Intervener  under  Admiralty 
Rule  No.  34.  The  Two  Ma^s,  12  Fed. 
162,  164  (where  the  court  said:  "The 
two  modes  of  asserting  such  a  lienor's 
claim  are  not  harmonfous,  and  should 
not  be  authorized  at  the  same  time  as 
against  the  same  party"). 

17.  Admiralty .  Rule  No.  26;  Bene- 
dict Adm.  (4th  ed)  9  888:  The  I«urens, 
14  F.  Cas.  No.  8,121,  Abb.  Adm.  302; 
The  Monadnock,  17  F.  Cas,  No.  9.704, 
6  Ben.  367;  Steamer  Spark  v.  I^ee 
Choi  Chum.  22  F.  Cas.  No.  18,206,  1 
8awy.  713, 

[a]  Wli«r«  Mparata  claims  ar*  la- 
twposad.  although  the  Ubel  be  Joint 
against  the  whole  property,  each  claim 
Is  treated  as  a  distinct  proceeding  In 
the  nature  of  a  several  suit  on  which 
there  may  be  an  Independent  hearing, 
decree,  and  appeal.  Stratton  v.  Jarvls, 
8  Pet.  (U.  S.)  4,  8  L.  ed.  846. 

U.  Admiralty  Rule  No.  26;  U.  8. 
v.  Four  -Hundred  and  Twenty-Two 
Casks  Wine,  1  Pet  {U.  ai  I*, 
ed.  867;  The  Spark  v.  Lee  Choi  Chum, 
22  F.  Cas.  No.  18,206,  1  Sawy.  713; 
Bead  v.  Owen.  9  Port.  (Ala.)  180. 

IS.  The  America.  66  Fed.  1021. 
See  also  The  Mary7»  Ct^ch  (U.  8.) 
12^  I  U  ed.  678. 

■21k  The  Spark  v.  Choi  Chum, 
22  F.  Cas.  No.  18,206,  1  Sawy.  718. 

ai.  The  Spark  v.  Lee  Choi  Chum. 
22  F.  Cas.  No.  13,206,  1  Sawy.  713. 

[a]  Olalna  may  m  amended  so  as 
to  snbstitate  a  new  partr  as  owner 
and  olalmantt  (1)  provided  the  latter 
submits  himself  to  the  Jurisdiction 
by  filing  a  stipulation.  The  Eliza 
Lines.  61  Fed.  308;  The  Bark  Archer. 
1  F.  Cas.  No.  607.  9  Ben.  466.  (2) 
Thus  where  an  attorney  In  fact  of  an 
absent  owner  of  property  Intervened 
on  his  behalf  by  claim  and  answer, 
and  the  Owner  afterward  came  within 
the  United  States,  and  moved  to  be 
allowed  to  defend  in  his  own  name, 
he  was  allowed  to  dq  so  on  payment 
of  costs  of  opposing  the  motion  and 
on  entering  into  a  new  stipulation 
for  costs.  The  Laurens,  14  Cu. 
No.  8.121.  Abb.  Adm.  302. 

[b]  Mm  HtMkau—lt  a  person  at- 
tempt to  impose  upon  the  court  by 


knowingly  or  fraudulently  claiming 
as  his  own  property  belonging  In  part 
to  others,  ne  Is  not  entitled  to  a 
restitution  of  that  portion  which  he 
may  ultimately  establish  as  his  own. 
The  Dos  Hermano^  2  Wheat  <U.  S.) 
76,  4  L.  ed.  189. 

aa.  The  Steamer  Spark  v.  Lee  Choi 
Chum.  22  F.  Cas. 'No.  13,206,  1  Sawy. 
713;  In  re  Stover.  23  F.  Cas.  No.  13,507, 
1  Curt  201. 

[a]  Agent  mnst  verify  olalm. — If 
the  claim  is  made  by  an  agent,  he 
must  make  oath  to  his  belief  of  the 
verity  of  the  claim,  and  he  may  be 
required  to  produce  and  prove  his 
authority  to  make  the  claim.  U.  8. 
V.  Four  Hundred  and  Twenty-two 
Casks  Wine,  1  Pet  (U.  8.)  547.  7  L 
ed.  267:  The  Schooner  Adeline,  9 
Cranch  (U.  S.)  244,  3  L  ed.  719;  The 
Steamer  Spark  v.  Lee  Choi  Chum,  22 
F.  Cas.  No.  13.206,  1  Sawy.  713;  Read 
V.  Owen,  9  Port  <Ala.)  180.  See  also 
Admiralty  Rule  No.  26. 

as.  The  Antelope,  10  Wheat  (U. 
S.)  66,  6  L.  ed.  268;  The  Bello  Cor- 
runes,  6  Wheat  (U.  S.)  162,  5  L,  ed. 
229;  The  London  Packet  1&  F.  Cas. 


No.  8,474,  1  Mason  14  [rev  on  other 
grounds  5  Wheat.  132,  6  L.  ed,  6 
The  Spark  v.  Lee  Chot  Chum.  22 
Cas,  No.  13.206,  1  Sawy.  713. 

94.  tJ.  S.  v.  Four  Hundred  and 
Twenty-two  Casks  of  Wine,  1  Pet 
(U.  6.)  '647.  7  L.  ed.  267;  The  Steamer 
Spark  v.  Lee  Choi' Chum.  22  F.  Cas. 
Nori8.206.  1  Sawy.  713. 

Sa]'  An  laterest  la  the  eau*  Is  not 
Iclent.  The  Interest  must  be  in 
the  property  itself.  The  Henry 
Bwbank,  11  F.  Cas,  No.- 6,876,  1  Sumn. 
400;  The  R.  W.  Sklllinger,  21  F,  Cas. 
No.  12,181.  1  Flipp.  486.  In  Revenue 
Cutter  No.  I,  20  F.  Cas.  No.  11.713, 
Brown  Adm.  76,  79.  the  court  said: 
"It  is  not  sufficient  to  entitle  a  party 
to  intervene  and  defend,  when  It  is 
simply  shown  that  he  has  an  Interest 
In  the  question  litigated.  He  must 
have  rights  in  the  vessel  Itself,  that 
is,  an  ownership  either  general  or 
special  In  the  property,  or  such  a 
claim  as  operates  directly  upon  It  by 
way  of  a  Hen,  statutory  or  mari- 
time." 

[b]  An   attaoUng   ovedltor  may 

contest  the  suit  where  the  owner  does 
not  defend.  The  Mary  Anne,  16  F. 
C:as.  No.  9,196.  1  Ware  99. 

[c]  Insurers  have  not  such  an  In- 
terest in  the  res  as  to  entitle  them 
to  claim  unless  they  have  accepted 
an  abandonment.  ^The  Henry  SSwIwn^ 
11  r.  Cas.  No.  6,376, 1  Sumn.  400;  The 


l^cltet,  18  F.  Caa.  No.  10.664.  3  Mason 

265. 

[d]  Xortgagee. — In  the  absence  of 
the  owner  the  mortgagee  may  be  per- 
mitted to  appear  as  claimant  The 
Selt,  21  F,  Cas.  No.  12,649.  8  Bias.  344. 

86.  The  Boston,  3  F.  Cas.  No. 
1.669.  Blatchf.  A  H.  SO»i  The  Prlndi- 
vllle,  19  F.  Caa.  Na  11,436,  Brown 
Adm.  485. 

[a]  How  oUeotlen  raised. — If  the 
lack  of  Interest  appears  on  the  face 
of  the  claim,  the  objection  Is  to  be 
taken  by  way  of  exception;  If  it  does 
not  so  appear,  the  oojectlon  should 
be  taken  by  an  exceptive  allegation 
putting  the  right  In  Issue.  The  Piindi- 
vllte,  19  F.  Ckn.  No.  11,485,  Brown 
Adm.  486. 

_ae.  The  Steamer  Spark  v.  Lee  Choi 
Chum.  22  F.  Cas.  Na  13.206,  1  Sawy. 

718. 

[a}  Ooatenta  of  olalm^— The  claim 
states  the  Interest  of  the  claimant, 
or  the  ownership,  and  that  no  other 
person  Is  owner,  and  If  made  by  an 
agent  that  he  Is  duly  authorized 
thereto  by  the  owner,  and  if  by  the 
master  that  he  is  the  lawful  bailee 
thereof  for  the  owner,  and  should  end 
with  a  short  prayer  to  the  court  for 
permission  to  defend  the  suit  Ad- 
miralty Rule  No.  26;  The  Monadnock, 
17  F.  Cas.  No.  9.704.  6  Ben.  857:  Read 
V.  Owen.  9  Port  (Ala.)  180. 

97.  The  Monadnock,  17  F.  Ca&  No. 
9,704,  6  Ben.  367:  The  Spark  v.  Lee 
Choi  Chum.  22  F.  Cas.  No.  18,206,  1 
Sawy.  713. 

[a]  Zffeot  of  glvlBf  boad^Where 
one  not  a  party  to  the  original  Ubel 
appears,  claiming  to  be  the  owner  of 
a  vessel  and  giving  a  bond  for  her 
release,  he  thereby  becomes  a  party 
to  the  controversy  and  liable  for  any 
Judsment  thereafter  rendered  In  ac- 
cordance with  the  conditions  of  the 
bond.  Brlggs  v.  Taylor,  84  Fed.  681, 
28  CCA  618. 

38.  Baxter  v.  The  Dona  Fermoas, 
2  P.  Cas.  No.  1,123a. 

99.  Admiralty  Rules  Nos.  34.  36; 
Hawgood.  etc..  Transit  Co.  v.  Ding- 
man,  94  Fed.  1011,  36  CCA  627;  The 
Julia,  67  Fed.  233;  The  Oregon,  45 
Fed.  62;  The  Two  Marys,  12  Fed.  162; 
George  v.  Skeates.  19  Ala.  738. 

[a]  Aa  admlslstratOT  (1)  may  In- 
tervene for  damages  for  wrongful 
death  where  there  Is  a  Hen  under  a 
state  statute.  The  Oregon.  42  Fed.  78. 
(2)  So  an  administrator  who  has  not 
taken  out  letters  within  the  Juris- 
diction of  the  court  may  intervene 
In  a  suit  in  rem  agaitisHi  vessel  vAioh 
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or  has  been  sold  and  the  proceeds  paid  into  court; 
and  it  is  too  late  to  intervene  after  the  vessel  has 
been  released  on  bond.^  An  objection  to  the  right 
of  the  party  to  intervene  must  be  taken  before  the 
healing,  else  it  will  be  regarded  as  waived.^^ 

[$  220]  (b)  How  Accomplished.  Intervention 
may  be  accomplished  by  a  petition  to  the  court  set- 
tii^  forth  the  interest  of  the  intervener,  and  praying 
that  he  may  be  permitted  to  intervene  for  his  own 
interest;  such  petition  must  be  accompanied  by  a 
stipulation  for  costs,  as  in  all  eases  of  appearance.'' 

Forced  interrontion.  Where  several  vessels  are 
allied  to  be  in  fault  in  caudi^  a  collision  by  which 
the  property  of  a  third  person  is  injured,  in  a  libel 
by  the  latter  to  recover  his  damages  all  the  vessels 
should  be  proceeded  against  as  defendants  in  order 
to  avoid  &  multiplicity  of  suits  and  to  enable  the 
damAge  to  be  justly  apportioned  amoi^  those  liable 


according  to  the>law  in  admiralty,  and  if  in  ancb  a 
suit  the  libel  proceeds  against  one  vessel  only  it  is 
competent  for  the  district  court  to  award  its'fnrther 
process  in  the  cause  upon  the  petition  of  the  vessel 
sued  for  the  arrest  of  the  other  vessel  to  answer  for 
her  share  of  the  damage." 

[$  221]  (c)  Allowance.  An  intervener  can  be 
heard  only  by  permission  of  the  court,  and  can 
acquire  no  standmg  in  court  until  His  claim  baa  been 
passed  on.''  The  court  may  interpose  terms  on  allow- 
ing one  to  intervene,'" 

i%  222]  (2)  Under  AdainOty  Bole  No.  43.  This 
mle^  was  intended  to  allow  person^  like  mortgagees, 
part  owners,  or  other  persons  havii^  an  interest  in 
a  vessel  libeled  in  admiralty,  to  come  into  the  main 
suit,  and  get  the  remnants  of  the  proceeds  left  after 
satisfying  the  libelant."  The  interest  most  be  a 
definite  legal  one  in  the  vessel  herself  ov  tiie  pco- 


waa  owned  by  hla>lntefltate.  The  Bos- 
ton, 8  F.  Caa.  No.  1,669,  Blatcbf.  A  H. 
I«9. 

[b]  BqneMntettve  of  owaer^It 

Is  In  the  power  of  the  court  to  permit 
a  representative  of  the  owner  to  In- 
tervene. In  re  Stover,  23  F.  Cas.  No. 
13.507,  1  Curt.  201. 

[c]  Salnre  omm. — Thus  where 
there  are  several  salvors  and  one  of 
them  libels  the  vessel  saved,  the 
proper  proceeding  for  the  other  sal- 
vors Is  not  to  commence  independent 
proceedlnKB,  but  to  Intervene  in  the 
suit  of  the  first  salvor.  But  when 
in  salvage  cases  the  various  Interests 
are  somewhat  antagonistic  It  is  not 
only  proper  but  sometimes  necessary 
that  several  libels  be  tiled.  Forbes 
v.  The  Steamship  Merrlmac,  9  F.  Cas. 
No.  *,927,  1  Ben.  68.  These  may  then 
be  tried  together.  And  see  Salvage 
136  Cyc  779  note  IJ. 

[d]  Zu  oolllalon  cues  the  owner  of 
cargo  damaged  and  seamen  and  pas- 
sengers injured  by  the  collision  may 
Intervene.  The  Queen,  40  Fed.  994; 
The  Nahor,  9  Fed.  213. 

te]  Suit  for  wares' — ^When  one 
oeaman  has  brought  suit  for  his 
wages,  other  seamen  suing  for  wages 
on  the  same  voyage  are  required  to 
come  into  the  first  suit  Instead  of 
libeling  anew.  Petrie  v.  The  Coal 
Bluff  No.  2,  3  Fed.  631. 

[f]  KatertalnuA  (1)  may  Inter- 
vene. The  Two  Marys,  12  Fed.  162, 
But  see  Infra  this  note  [n],  (2)  Pos- 
session having  been  taken  by  the  court 
of  a  vessel  libeled  for  materials,  and 
the  necessary  advertisement  made  to 
give  tbe  court  complete  jurlBdlctlon, 
Bubsequent  libels  by  other  material- 
men praying  warrants  of  arrest  are 
interventions  and  no  further  adver- 
tisement Is  necessary.  The  Julia,  67 
Fed.  2SS> 

[g]  A  mortngee  la'powMMdoa  Is 
competent  to  Intervene  and  contest 
claims  affecting  liens  upon  the  vessel. 
The  H.  N,  Bmllle,  70  Fed.  511;  The 
Dubuque,  7  F,  Cas.  No.  4.110,  2  Abb. 
20;  Elmore  v.  The  Alida,  8  F.  Cas. 
No.  4,419;  Furnlsfl  v.  The  Brig  Ma- 

Soun,  9  P.  Cas.  No.  5,163,  Olcott  BE; 
[ome  Ins.  Co.  v.  The  Concord,  12  F. 
Cas,  No.  6.859,  17  PIttsbLegN  (Pa.) 
148;  The  Jenny  Lind.  13  F.  Cas.  No. 
7,287,  3  Blatchf.  613;  The  Old  Con- 
cord, 18  F.  Cas.  No.  10,482,  2  Abb. 

20  note.  Brown  Adm,  270;  The  Selt. 

21  F.  Cas.  No.  12,649,  3  Biss.  344; 
Thomas  v.  The  Kosciusko,  23  F.  Cas. 
No.  13,901,  11  NTLegObs  38. 

[h]  A  oonml  (1)  may  Intervene 
on  behalf  of  citizens  of  his  own  coun- 
try who  are  absent  but  Interested. 
The  Adolph,  1  F.  Cas.  No.  86,  1  Curt. 
S7:  Robson  v.  The  Huntress,  20  F.  Cas. 
No.  11,971,  2  Wall.  Jr.  59.  (2>  But  a 
consul  cannot  Intervene  for  hla 
sovereign  when  such  sovereign  has  a 
minister  or  ambassador  resident  In 
the  country.  Robson  v.  The  Huntress, 
20  F.  Cas,  No,  11,971,  2  Wall.  Jr.  59. 

A  penon  •9tha  has  lademalfled 
the  rtalwutnt  against  the  result  of  the 


litigation  does  not  acquire  a  right  to 
intervene  In  the  action.  The  Idaho, 
12  F.  Cas.  No.  «,B96,  4  Ben.  272. 

(J]  An  laaoMT  who  has  i>aid  the 
loss  or  accepted  an  abandonment  may 
Intervene.  The  Propeller  Monttcello 
V.  Molllson,  17  How.  <U.  S.)  152,  16 
L.  ed,  68;  Mason  v.  Marine  Ins.  Co., 
110  Fed.  4B2,  49  CCA  106,  54  LRA 
700;  The  Ann  C.  Pratt,  1  P.  Cas,  No, 
409,  1  Curt.  840  [afl  18  How.  63,  16  !«. 
ed.  267):  The  City  of  Paris,  6  F,  Cas, 
No.  2,766,  1  Ben.  B29;  The  Henry  Ew- 
bank,  }1  F.  Cas.  No.  6,376,  1  Sumn. 
400, 

[K]    Prior  attaoUsff  oreOltor. — A 

creditor  who  has  attached  the  thing 
In  a  suit  against  the  owner  before 
the  seizure  may  Intervene.  The 
Loulaetta,  16  F.  Cas.  No.  8^35,  2  Gall. 
307;  The  Mary  Anne,  16  F.  Cas.  No. 
9,195.  1  Ware  99. 

[1]  Uenor, — (1)  When  a  vessel  la 
arrested  by  a  Hen  creditor  and  has 
not  been  delivered  on  stipulation,  all 
other  such  creditors  may  intervene 
by  summary  petition  without  having 
the  vessel  arrested  again,  and  have 
their  claims  allowed.  The  Young 
Mechanic,  30  P.  Cas.  No.  18,182,  8 
Ware  58.  (2)  So  one  having  a  lien 
on  a  vessel  may  Intervene  for  his 
interest  in  a  suit  for  forfeiture.  Home 
Ins.  Co,  v.  The  Concord,  12  P.  Cas. 
No.  6,659,  17  PittabLegJ  (Pa)  148; 
The  Mary  Anne,  18  F,  Cas,  No.  9il9B, 
1  Ware  99;  The  Old  Concord,  18  Fed. 
Cas.  No.  10,482,  2  Abb,  20  note.  Brown 
Adm,  270,  (3)  But  when.Jafter  due 
notice,  a  decree  is  entered  settling 
the  claims  presented,  adjudging  all 
others  in  default  and  the  vessel  for- 
feited, and  the  time  for  appeal  has 
passed,  the  decree  Is  conclusive 
against  all  liens  thereafter  sought  to 
be  enforced.  The  James  O.  Swan,  106 
Fed.  94. 

(ml  Xanttelant  iBtonatii— A  peti- 
tion to  Intervene  and  contest  a  suit 
In  rem  should  not  be  granted  where 
the  petitioner  shows  no  Interest  In  the 

res,  but  is  concerned  in  the  result 
only  by  virtue  of  his  having  agreed 
to  Indemnify  '  the  claimants.  The 
Steamship  Idaho,  12  F.  Cas.  No.  6,996, 
4  Ben.  272. 

fn]  In  a  petitory  or  possessory 
•nit  a  party  who  comes  In  merely  as 
a  respondent  cannot  enforce  a  lien 
against  the  vessel  given  by  a  state 
statute  for  supplies  furnished  to  the 
vessel.  The  Taranto,  23  F.  Cas.  No. 
13,751,  1  Sprague  170. 

30.  The  Oregon,  168  U.  S.  186,  15 
set  804,  39  L.  ed.  943;  Osborne  v.  U. 
a,  91  U.  S.  474,  23  L.  ed.  388;  The 
Commander-in-chief,  1  Wall.  <U.  S.) 
43.  17  L.  ed.  609;  The  Willamette,  70 
Fed.  874,  18  CCA  366,  31  LRA  715; 
The  T.  W.  Snook,  51  Fed.  244. 

31.  Furnlss  v.  The  Brig  Maf?oun.  9 
P.  Cas.  No.  5.163,  Olcott  &5;  Thomas 
v.  The  Kosciusko,  28  F.  Cas.  No. 
13,901,  11  NTLegOba  18.  And  see 
supra  I  204, 

&,  Admiralty  Rule  No.  84;  Raw- 
son  V.  liyaa,  IS  Fed.  831. 


Fa]  ytfbllii  oflUdal^Where  under 
a  libel  for  repossession  of  a  vessel 
seised  for  the  vtolatlon  of  an  act 
against  unlawful  fishing  a  warden 
of  the  state  department  of  fisheries 
asked  leave  to  Intervene,  it  was  held 
that  he  might  Intervene  and  answer 
without  a  stipulation  with  sureties 
for  the  payment  of  costs  and  damages, 
as  provided  by  Admiralty  Rule  No. 
84.    The  W.  J.  HInnton,  144  Fed.  660. 

38.  Ex  p.  New  York,  etc..  Steam- 
ship Co.,  1S6  U.  S.  623,  16  SCt  183.  39 
I^.  ed.  246  [cit  with  appr  decision  of 
Brown,  J„  In  The  Hudson.  16  Fed. 
162], 

[a]  Zlstory  of  ml*. — This  decision 
was  announced  Febr.  7,  1883,  and  es- 
tablished a  new  rule  In  admiralty 

gractlce  and  awarded  a  remedy  which 
ad  never  before  been  enjoyed  In  this 
country;  and  March  29,  1883,  Ad- 
miralty Rule  No.  59,  prescribing  the 
proceedings  to  be  followed  In  such 
cases,  was  promulgated  by  the  United 
States  supreme  court.  112  U,  S.  743 
appendix.  The  same  practice  was 
followed  In  The  Alert,  40  Fed.  836 
raff  61  Fed.  113.  9  CCA  390],  In  which 
a  chartered  ship  was  sued  in  rem 
for  negligent  damage  to  cargo  by  the 
breaking  of  her  tackle  while  dtachars- 
Ing  under  the  charterers.  Her  owners 
In  their  answer  set  up  that  the  tackle 
was  furnished  either  by  the  shipper 
or  by  the  charterers  under  a  special 
agreement  between  them  and  not  by 
the  ship,  and  they  moved  that  the 
charterers  be  made  codefendants, 
which  was  done.  See  also  The  Barn- 
stable, 181  U.  8.  464,  21  SCt  484,  45 
I.,  ed.  954;  The  New  York.  108  Fed. 
102,  47  CCA  232  taff  189  U.  S.  868, 
23  SCt  604,  47  L.  ed.  8541. 

[b]  In  ooBunon-law  n»>i— The  in- 
troduction of  third  persons  In  such 
cases  Is  In  the  ordinary  course  of 
procedure  In  common-law  suits;. 
Benecke  v.  Frost,  1  Q.  B,  D.  419: 
Carabore  v.  North  Bastem  R.  Co.,  29 
Ch.  D.  844;.  Coles  v.  Civil  Service 
Supply  Assoc,  26  Ch.  D.  629;  The 
Cartsburn,  5  P.  D.  35;  Fowler  v. 
Knoop,  36  L.  T.  Rep.  N.  S.  219. 

34.  The  Clara  A.  Mclntyre,  94  Fed. 
562  (holding  that  the  action  of  a  com- 
missioner to  take  testimony  has  no 
binding  force,  and  gives  the  inter- 
vener no  standing  In  court). 

35.  The  America,  58  Fed.  1021. 

36.  Admiralty  Rule  No.  43  provides 
that  "any  person  having  an  interest 
In  any  proceeds  In  the  registry  of 
the  court  shall  have  a  right,  by  peti- 
tion and  summary  proceeding,  to  in- 
tervene pro  interesse  suo  for  a 
delivery  thereof  to  him." 

87.  Admiralty  Rule  No.*43:  The 
Lottawanna.  21  Wall,  (U.  S.)  568.  22 
L.  ed.  664;  Andrews  v.  Wall,  3  How. 
(U.  S.)  568,  11  i.  ed.  729;  Sheldrake 
V.  The  Chatfleld,  52  Fed.  495:  The  E. 
V.  Mundy.  22  Fed.  173:  Petrie  v.  The 
Coal  Bluff  No.  2,  3  Fed.  531:  The 
Boston,  3  F,  Cas,  No.  1.669,  Blatchf.  A 
H,  809;  The  Dubuque,  7  F.  Cas.  No. 
4.110,  2  Abb.  i^yJ^tUM  T.  laie  Oiar- 
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ceeda  of  her  sale,™  and  it  is  not  competent  for  one 
having  a  mere  personal  claim  against  the  owner  of 
the  vessel  libeled  to  eome  in  and  liqaidate  such 

elaim.^* 

[$  223}  (3)  In  England.  Under  the  English 
bdmiralty  practice,  'whenever  there  is  a  substantial 
interest  which  may  be  prejudiced  by  the  libelant  pro- 
ceeding to  judgment,  the  party  interested  may  inter- 
vene to  protect  his  interest.**' 

224]    10.  Set-Off,  Recoupment,  and  Oonnter- 

lotte  Minerva.  8  F.  Cas.  No.  4,483; 
The  Jenny  Lind,  13  P.  Cas.  No.  7.287, 
3  Blatchf.  613;  Justl  Pon  v.  The 
Arbuetci,  14  P.  Cas.  No.  7,589;  The 
U  B.  Goldsmith,  16  F.  Cas.  No.  8,152, 
Newb.  Adra.  123;  Leland  v.  The  Me- 
dora,  16  F.  Cas.  No.  8,237,  2  Woodb.  & 
M.  92;  The  Loiilaette,  IB  F.  Cas.  No. 
8.535,  2  QalL  807:  The  Mary  Anne. 
16  P.  Cas.  No.  9,196.  1  Ware  99;  The 
Old  Concorde  18  F,  Cas.  No.  10,482, 
2  Abb.  20  note;  The  Panama,  18  F. 
Cas.  No.  10,703,  CHcott  848;  The  Santa 
Anna,  21  F.  Cas.  No.  12,325,  Blatchf. 
&  H.  79;  The  Stephen  Allen,  22  F. 
Cas.  No.  13,361,  Blatchf.  &  H.  175; 
Zane  v.  The  President,  80  F.  Cas.  No. 
18,201,  4  Wash.  C.  C.  463. 

[a]  Vurt  vwawa  of  a  vessel  are  by 
constmctlon  of  law  parties  to  any 
proceedings  In  rem  affalnst  her,  and 
are  entitled  to  Intervene  actively  and 
contest  its  liability,  the  extent  of 
the  Claims  against  It,  and  the  validity 
of  Its  seizure  and  detention.  Mitchell 
V.  Chambers,  43  Mich.  160,  6  NW  67. 
38  An^R  167. 

38.  -The  Favorite,  8  F.  Cas.  Na 
4,699,  3  Sawy.  408. 

[a]  A  person  havlBr  aa  aneemnt 
for  a  mortffaf*  on  a  vessel  has  no 
Buch  interest  In  the  thing  as  will 
entitle  him  to  claim  the  proceeds  of 
her  sale  In  the  registry  of  the  court. 
The  Favorite,  8  P.  Cas.  No.  ^,699,  8 
Sawy.  406. 

[b]  Interest  coBtlarMit  npon  ont- 
come  of  fnrther  lltlffatlOB. — Admi- 
ralty Rule  No.  43  does  not  authorize 
a  petition  by  the  claimant  of  a  vessel 
sold  In  a  salvage  suit  before  any 
proceeding*  for  distribution  of  the 
fund  by  the  clerk  or  commissioner  has 
been  taken  under  Admiralty  Rules 
Nos.  57  and  58,  to  have  such  fund 
paid  over  to  hfm  on  substitution  of  a 
bond.  The  Chief,  142  Fed.  349,  363, 
73  CCA  459  (where  Gpay,  C.  J.,  said: 
"Rule  43  evidently  refers  to  cases 
where  a  person  claims  such  an  Inter- 
est in  the  proceeds  In  the  registry  of 
the  court,  as  entities  him  to  recover 
the  whole  or  part  thereof  as  right- 
fully belonging  to  him,  without  the 
necessity  of  further  adjudication 
than  that  authorized  and  required  by 
the  rule"). 

39.  Sheldrake  v.  The  Chatfleld,  52 
Fed.  495. 

[a]  FersoBB  having  no  dalia 
affalnst  vessel. — "It  was  never  con- 
templated by  the  framers  of  rule  43 
to  allow  any  person  asserting  no  in- 
terest in  a  ship  libeled  In  an  admiralty 
court  to  file  a  petition  claiming  an 
Interest  In  what  the  court  may  decree 
in  favor  of  the  libelant,  and  to  have 
his*  claim  litigated  by  the  summary 
method  of  admiralty  between  himself 
and  the  libelant.  If  this  petition  of 
the  Merrltta  could  be  entertained, 
then.  If  John  Doe  should  have  a  claim 
against  them,  and  should  (lie  a  peti- 
tion to  be  paid  what  the  court  should 
decree  to  the  Herrltts,  it  would  be 
competent  for  the  court  to  entertain 
that  petition  also;  and  then.  If  Richard 
Roe  should  have  a  claim  against  John 
Doe,  aforesaid,  he  could  flie  his  peti- 
tion, claiming  to  be  paid  out  of  What 
the  court  should  decree  to  Doe;  and 
so  on  ad  Inflnltum;  and  one  admiralty 
suit  would  be  made  the  mother  of 
a  brood  of  petitions,  without  number 
and  without  limit,  in  endless  catena- 
tion. If  the  flrst  petition  could  be 
entertained,  .then,  on  the  same  prin- 
ciple, all  would  have  to  be  entertained. 
The  absurdity  of  such  a  principle  Is 


claim — a.  In  Answer.  It  is  well  settled  that  no 
jurisdiction  exists  in  admiralty  to  allow  the  set-off 
of  independent  claims,*^  or  clauns  involving  different 
parties.**  The  respondent  may,  however,  set  up  in 
his  answer  any  matter  of  recoupment  or  counter- 
claim arising  out  of  the  same  eaase  of  action  as  is 
set  up  in  the  libel,  so  far  as  it  will  go  to  diminish  or 
extinguish  the  demand  of  the  libelant;*^  bnt  no  decree 
for  an  excess  can  be  rendered.**  The  set-offs  allowed 
in  the  admiralty  are  principally  those  in  which  . 


apparent"  Per  Hughes,  J.,  In  Shel- 
drake v.  The  Chatfleld,  52  Fed.  495, 
500.  Such  claims  must  be  the  subject 
of  an  independent  suit  at  common  law, 
with  the  privilege  of  Jury  trial,  if 
It  be  not  within  the  cognizance  of 
admiralty,  or  of  an  independent  pro- 
ceeding hi  personam  In  admiralty,  If 
It  be  a  claim  over  which  admiralty 
has  cognizance.  Sheldrake  v.  Chat- 
fleld, supra. 

40.  The  Reglna  del  Mare,  Brown. 
&  L.  316;  The  Linda  Flor,  Swab.  309. 

[a]  '  msnreTS^— -The  Reglna  del 
Mare,  Brown,  ft  L.  316. 

[b]  Salvwa^— The  Veritas,  {1901] 
P.  304. 

[c]  Morteagjiw*-  Bee  The  Tagus, 
[1903]  P.  44;  The  Orlenta.  [1894]  P. 

271. 

[d]  ' Traasf MM  of  TCfiatmd  aunt- 
gage. — The  Two  Ellens,  U  R.  3  A-  ft 

E.  345. 

[el    Trostee  In  banknmlm^— See 

The  Rira,  L.  R.  3  A.  &  E.  51&  i 
[f]    nrsoiLS    havlag  possSMcry 
llMia  for  aecessarlssj-^The  Immaco- 
lata  Concezione,  8  P.  D.  36. 

'[g]  yialntiM  1b  sepwata  aetloa 
foraeoswari— ■  The  Chloggto,  £1898] 
P.  I.  ' 

41.  The  Dove,  91  U.  8.  881.  28  L.  ed. 
864;  United  Transp^  etc.,  Co.  v.  New 
York,  etc.,  Transp.  Line,  180  Fed.  902 
[aft  185  Fed.'386,  107  CCA  442] ;  Roney 
V.  Chase,  etc.,  Co.,  ISO  Fed.  268  [rev 
on  other  grounds  161  Fed.  3091:  The 
Oceano,  148  Fed.  131;  Oeorge  D.  Emery 
Co.  V.  Tweedie  Trading  Co.,  143  Fed., 
144  [disappr  The  C.  B.  San  ford,  22 
Fed.  863];  The  Wyandotte,  136  Fed. 
470  [aff  145  Fed.  321.  76  CCA  117]; 
Hastorf  V.  Degnon-McLean  Contract- 
ing Co.,  128  Fed.  982;  Davidson  v. 
areen,  127  Fed.  999;  American  Steel 
Barge  Co,  v.  Chesapeake,  etc..  Agency 
Co.,  116  Fed.  857,  54  CCA  207;  The 
New  York.  108  Fed.  102,  47  CCA  232 
[aft  189  V.  S.  363.  23  SCt  604,  47  L.  ed: 
8641;  Anderson  v.  Faclflc  Coast  Co., 
99  Fed.  109  [alf  107  Fed.  973,  47  CCA 
106];  The  Prank  Gllmore,  73  Fed.  686; 
O'Brien  v.  1,614  Bags  Guano,  48  Fed. 
726;  The  Tom  Lysle,  48  Fed.  690; 
Kemp  V.  Brown,  43  Fed.  391;  South- 
western Transp.  Co.  v.  Pittsburg  Coal 
Co.,  42  Fed.  920:  The  Zouave,  29  Fed. 
296;  The  Two  Brothei-s,  4  Fed.  158; 
Ebert  V.  The  Reuben  Doud,  3  Fed. 
620,  9  Blss.  458;  Bains  v.  The  James  ft 
Catherine,  2  P.  Cas.  No.  756,  Baldw. 
644;  Dexter  v.  Munroe,  7  F.  Cas.  No. 
3,863,  2  Sprague  39;  The  Hudson,  12 
P.  Cas.  No-  6.831,  Olcott  396;  Kennedy 
v.  Dodge,  14  F.  Cas.  No.  7,701,  1  Ben. 
311;  The  Leonldas.  15  F.  Cas.  No. 
8,262,  Olcott  12;  Nichols  v.  Tremlett, 
18  P.  Cas.  No.  10,247,  1  Sprague  861; 
Snow  V.  Carruth,  22  P.  Cas.  No.  13,144, 
1  Sprague  324;  The  Susan  E.  Voorhis, 
23  F.  Cas.  No.  13,633,  10  Ben.  380; 
Wlllard  V.  Dorr,  29  F.  Cas.  No.  17,680, 
3  Mason  161.  But  see  The  C.  B.  San- 
ford,  22  Fed.  868  (where  It  was  held 
that  a  maritime  claim  of  defendant 
arising  out  of  an  Independent  trans- 
action could  be  set  oft  agalnat  the 
libelants  and  that  such  was  the  rule 
of  the  civil  law).  And  In  The  City  of 
New  Bedford,  20  Ved.  57,  a  compulsory 
payment  of  a  Just  debt  of  the  libelant 
was  allowed  as  a  set-oft  In  a  suit  for 
seaman's  wages,  where  no  hardship  to 
the  libelant  was  involved. 

[a]  Vo  ouster  of  Jurisdiction. — Al- 
though courts  of  admiralty  do  not 

f enerally  take  notice  of  set-ofts,  the 
act  that  a  respondent  has  claims 
against  the  libelant  which  might  prop- 


erly be  allowed  In  other  courts  by  way 
of  set-oft  does  not  oust  the  Jurlsdle- 
tion  of  an  admiralty  court  Dexter  v. 
Munroe,  7  F.  Ca&  No.  3,863.  S  Spragde 

39. 

[b]  Vo&inarltlms  claims  cannot  be 
set  off  In  admiralty.  The  Two  Broth- 
ers, 4  Fed.  158;  Bains  v.  The  Schooner 
James  and  Catherine,  2  F.  Cas.  No. 
756,  Baldw.  644. 

■M.^  White  v.  The  Ranler.  45  Fed. 
773;  The  Plng-On  v.  Blethen,  11  Fed. 
607,  7  Sawy.  482.  But  see  contra  The 
Oeorge  H.  Parker.  10  P.  Cas.  No. 
5,334,  1  Fllpp.  606. 

43.  Bowker  v.  U.  S.,  186  U.  S.  13S. 
22  SCt  802.  46  L.  ed.  i090;  The  Sap- 
phire, 18  WalL  (U.  S.)  Bl,  21  L.  ed. 
814;  Davidson  v.  Green,  127  Fed.  999: 
The  Edward  H.  Blake,  92  Fed.  202,  84 
CCA  297;  The  Reuben  Doud,  3  Fed. 
520,  9  BisB.  458:  Dedekam  v.  Voee,  7 
F.  ^,'as.  No.  3.732  [aff  7  P.  Cas.  No. 
3,729,  3  Blatchf.  it}:  The  Steamboat 
Hudson.  12  F.  Cas.  No.  6^31.  Otoott 
396;  Snow  v.  Carruth,  22  F.  Cas.  No. 
13,144.  1  Prague  824;  Bow  v.  Carao- 
aun,  12  B.  C.  368. 

[a]  Sot-off  tieom  datm  fw  WMmttvm 
wagMi;  iteais  aUowad  aaa  othasa  dls- 
allowad  la  aaeh  oasa* — Marshall  v. 
Crawford,  16  F.  Cas.  No.  9,126,  4  Sawy. 
37;  W1I^4  v.  Dorr,  29  F.  Caa  No. 
17,680,  3  Mason  161;  Wlnsor  v.  The 
Sampson,  30  F.  Cas.  No.  17,888.  1 
Sprague  548.  See  also  The  George, 
10  P.  Cas.  No.  5,829,  1  Sumn.  161. 

[b]  Claim  avallaUe  aais  ones. — In 
Nichols  V.  Tremlett,  18  F.  Cas.  No. 
10,247,  1  Sprague  361,  it  was  held  that 
If  defendant  sets  up  a  breach  of  con- 
tract by  the  shipowner  merely  to 
repel  his  claim  for  demurrage,  he  may 
afterward,  when  again  sued,  main- 
tain a  cross  libel  for  damage  sus- 
tained by  such  breach,  but  net  If  he 
avail  himself  of  such  claim  for  dam- 
ages by  way  of  reooupment  In  the 
first  suit. 

[c]  Baforoliig  claim  for  oonteibn- 
tion^— Where  the  owner  of  the  cargo 
recovers  his  whole  damage  from  one 
of  two  vessels  in  fault,  the  vessel 
sued  may  set  oft  In  another  suit  be- 
tween the  owners  of  the  two  vessels, 
tried  at  the  same  time,  the  one  halt 
of  the  damage  to  the  cargo  which 
ought  to  be  paid  by  the  other  vessel. 
The  Canlma.  17  Fed.  271.  See  also  The 
Hercules.  20  Fed.  205. 

5d]  Bnglattd. — In  The  Cheapslde, 
04]  P.  339  [dist  The  Germanic. 
C1896}  P.  84],  it  was  held  In  an  action 
in  rem  for  salvage  by  the  owner, 
master,  and  crew  of  a  tugboat,  where 
the  owners  of  the  salving  vessel  were 
out  of  the  Jurisdiction,  that  defend- 
ants might  set  up  a  cross  claim 
against  the  owners  of  the  tugboat  for 
their  delay  as  charterers  of  defend- 
ant's vessel,  although  the  counter* 
claim  Was  an  action  In  personam,  and 
that  the  discretion  of  the  Judge  In 
refusing  to  strike  out  the  counter- 
claim on  the  ground  of  embarrass- 
ment had  been  rightly  exercised.  It 
was  said  that,  although  as  Judge  of 
the  court  of  admiralty  the  judge  of 
the  admiralty  division  might  have  no 
Jurisdiction  In  such  a  case  as  this  In 
personam,  he  was  still  a  Judge  of  the 
nigh  court,  and  as  such  he  had  Juris- 
diction, and  whether  or  not  he  could 
blend  those  two  JurisdictionB  was  a 
matter  for  his  discretion  subject  to 
review  by  the  court  of  appeals. 

44.  American  Steel  Barge  Co.  v. 
Chesapeake,  etc..  Coal  A'^encv  Cn.  116 
Fed.  857,  64  CCA  207;  The  Hadla,  18 
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advanees  have  been  made  npon  the  credit  of  the  par- 
iicnlar  debt  or  demand,  for  vhii^  plaintifE  sues,*' 
or  whieh  operate  yta^  of  diminighcd  -ewnpenBation 
for  muitime  semces  on  aceotmt  of  imperfect  per^ 
formance,  miseondnet,  or  negligenee,*"  or  as  a  reati- 
tation  in  value  for  dam^ea  sustained  in  consequence 
of  gross  violations  of  the  contract  for  such  services.*^ 
[$  225]  b.  By  Gross  Ubel— (1)  In  GenfliaL  It 
is  also  well  settled  that,  if  respondent  desires  affirma- 
tive relief  beyond  defeating  the  libel,  and  a  decree 
over  against  the  libelant,  he  must,  besides  answering 
the  ease  made  by  the  libel,  file  a  cross  libel,"  by 
which  is  meant  an  independent  proceeding  with  the 
formalities  attendant  upon  an  original  libel.**-  The 
«rosB  libel  must  be  founded  on  a  claim  arisingout  of 
the  same  cause  of  action  as  the  original  libel?^  Bat 
a  construction  must  be  given  to  the  rule  sufficiently 
broad  to  allow  all  matters  in  dispute  between  the 


parties  whieh  must  necessarily  be  eonsidered  in  the 
determination  of  the  original  case,  to  be  fiUly  eon- 
sidered for  all  purposes,  so  that  the  rights  of  both 
parties  may  be  protected  and  finally  adjudicated  in 
one  soit.*^  A  respondent  will  not  be  allowed  to  sTib> 
stitute  a  cross  libel  for  the  regular  remedy  open 
to  him.**  Conversely  the  respon^it  is  not  obliged 
to  file  a  cross  libel,  but  may  maintain  an  independent 
suit."  The  supreme  court  will  not  take  jurisdiction 
of  an  order  of  dismissal  of  a  cross  Ubel  for  want  of 
jurisdiction.  The  matter  can  only  be  brought  directly 
to  the  court  after  final  judgment  on  the  whole  case.'* 
[(  226]  (2)  Security.  When  a  cross  libel  is  fil(^ 
the  respondents  (that  is  the  original  libelants)  most 
give  security  in  the  usual  amount  and  form  unless 
the  court  shall  otherwise  direct ;  and  all  proceedings 
on  the  ormnal  libel  will  betstayed  until  such  seeority 
is  given."^  It  has  been  doubted  whether  the  role 


F»d.  TS9:  The  Reub«n  Doad,  3  Fed. 
610,  9  Bias.  468:  Kannedy  v.  I>odK«, 
14  F.  Cas.  No.  7^01.  1  Bma.  Ill;  Snow 
T.  Carruth,  12  7.  Cas.  No.  1S,144,  1 
Spraffue  S24. 

«B.  WillaM  v.  Dorr,  29  F.  Caa.  No. 
17.<80.  8  MBBon  Kl. 

[a]  Vaoaaattr  of  mutwa  agraa- 
mairii — Thit  rule  permitting  a  sat-off 
for  advances  made  upon  the  credit  of 
the  particular  debt  or  demand  aued  on 
is  limited  to  cases  where  there  was 
an  agreement  that  they  ahoold  be  so 
paid.  Anderaon  v.  Paelflo  Coaat  Co., 
iW^Ped.  109  [air  107  Fed.  978,  47  CCA 
1061. 

46.  Wlllard  V.  Dorr,  29  P.  Caa.  No. 
17,680,  8  Maaon  161. 

47.  Willard  v.  Dorr,  29  P.  Caa.  No. 
17,680,  3  Mason  161. 

4&  Admiralty  Rule  No.  53:  Bow- 
ker  V.  U.  8..  186  U.  S.  135.  22  SCt 
802,  46  I*,  ed.  1090-  The  Dove,  91  U. 
S.  381,  28  L.  ed.  364;  The  Sapphire, 
18  Wall.  m.  S.)  51,  21  L.  ed.  814; 
Ward  V.  Chamberlain,  21  How.  (U. 
S.)  572,  16  L.  ed.  219;  The  Edward 
H.  Blake,  92  Fed.  202,  34  CCA  297; 
The  Highland  Light.  88  Fed.  296; 
Ganthner  v.  Wiley,  85  Fed.  797;  The 
Giles  taring,  48  Fed.  463;  The  Clampa 
Emilia,  39  Fed.  126;  The  Nadla,  18 
Fed.  729;  The  Reuben  Doud,  3  Fed. 
620,  9  Bias.  458;  Kennedy  v.  Dodge, 
14  P.  Caa.  No.  7,701,  1  Ben.  811; 
Nichols  V.  Treinlett,  18  F.  Caa.  No. 
10,247,  1  Sprague  861;  Snow  v.  Car- 
ruth, 22  F.  Caa.  No.  18A44.  1  Sprague 
324;  WiUard  t.  Dorr,  29  F.  Caa.  No. 
17,680.  3  Maaon  161.  j 

[a]  VoUoa  of  flUng, — Libelant's 
proctor  cannot  be  deemed  the  agent 
of  the  libelant  to  receive  notice  of  the 
illlng  of  a  cross  libel.  But  If  the 
libelant  In  the  original  libel  Is  out 
of  the  lurladtction.  the  court  may 
ordar  'a  atay.  Nichols  t.  Tremlett, 
18  P.  Caa.  No.  10,247,  1  Sprague 
891- 

fb]  MbatttnMI  aerrioa^A  croaa 
libel  may  be  served  on  the  solicitors 
or  proctors  of  a  nonresident  libelant, 
and  the  fact  that  the  original  libel  is 
BubaeQuently  dlamlssed  on  the  motion 
of  the  llbeianta  themselves  will  not 
take  away  the  Jurladiction  of  the 
cross  libel  obtained  by  such  substi- 
tuted servlpa.  The  Eliza  Lines,  61 
Fed.  308. 

[c]  Hattna  BiMadr  adjaOioatoa^ 

A  cross  action  cannot  be  maintained 
which  seeks  a  re-trlal  of  matters  al- 
ready adjudicated  between  the  par- 
ties. The  Schooner  Navarro,  17  P. 
Caa.  No.  10,069,  Olcott  127. 

[d]  ExMnMO  wtaantavdinga  or 
agx«asn«iita.~-On  a  Ifbel  to  recover  a 
balance  due  for  repairs  on  a  tug  un- 
der a  written  contract  a  cross  claim 
for  damages,  founded  upon  the  al- 
leged breach  of  extrinsic  oral  under- 
standings or  agreements,  cannot  be 
considered  when  neither  the  answer 
nor  the  croaa  libel  sets  up  that  the 
writing  did  not  embody  the  entire 
oontraot.  Any  evidence  in  respect  to 
auCh  coal  agreemantB  la  Irrelevant 


and  Inadmlaalble.  The  Bwtha,  91 
Fed.  272.  33  CCA  609. 

[e]  Bfteot  of  fliamiwal  of  oroM 
lOMk— The  dismissal  of  a  cross  tlbel 
for  want  of  merit  in  the  absence  of  an 
appeal  does  not  dispose  of  the  laanes 
of  law  or  of  &ct  Involved  In  the 
original  suit;  both  parties  to  the 
cross  libel  are  remitted  to  the  plead- 
ings In  the  original  suit.  The  i>ove, 
91  U.  S.  381.  23  L.  ed.  864.  _ 

40,  The  Edward  H.  Blake,  92  Ved. 
202,  24  CCA  297.  _ 

[a]  A  orosa  UMl  la  filed  la  tta 
■auM  prooeedlng  as  the  original  UM, 
and  even  an  agreement  of  counsel 
will  not  permit  that  to  appear  as  a 
croaa  libel  which  is  not  In  fact  such. 
The  Leader,  181  Fed.  742  Irev  on 
other  grounds  187  Fed.  807,  109  CCA 
6671. 

[b]  Anawer  as  oxon  Ubel. — (1)  It 

Is  not  proper  practice  to  make  an 
answer  In  a  collision  case  operate  by 
agreement  as  a  cross  libel.  Ward  v, 
Chamberlain,  21  How.  (U.  S.)  572,  16 
L.  ed.  219.  (2)  Respondents  In  a  libel 
are  required  to  file  a  cross  libel,  to 
take  out  process,  and  have  It  served 
in  the  usual  way  If  they  have  marl- 
time  liens  which  they  desire  to  en- 
force. Hawgood,  etc.,  Transit  Co.  v. 
Dlngman,  U  Fed.  1011,  36  CCA  627. 

6<£  The  North  Star.  106  U.  S.  17, 
1  SCt  41,  27  L.  ed.  91;  Ward  v.  Cham- 
berlain, 21  How.  (U.  S.)  572,  16  L.  ed. 
219;  United  Transp^  etc,  Co.  v.  New 
York,  etc.,  Transp.  Line,  185  Fed.  386. 
107  CCA  442  faff  180  Fed.  902];  The 
Vene«uela,  173  Fed.  834;  George  D. 
Emery  Co.  v.  Tweedie  Trading  Co., 
143  Fed.  144;  The  Highland  Light, 
88  Fed.  296;  The  Prank  Gilmore,  73 
Fed.  686;  Kemp  v.  Brown,  43  Fed. 
391 ;  Southwestern  Transp.  Co.  v. 
Pittsburg  Coal  Co.,  42  Fed.  920;  Hen- 
derson V.  Three  Hundred  Tons  Iron 
Ore,  38  Red.  36;  The  Zouave,  29  Fed. 
296;  The  C.  B.  Sanford,  22  Fed.  863- 
Vianfcllo  v.  The  Credit  Lyonnals,  15 
Fed.  637;  The  Plng-On  v.  Blethen,  11 
Fed.  607,  7  Sawy.  482;  Crowell  v.  The 
Theresa  Wolf,  4  Fed.  152;  Maxwell  v. 
The  Powell,  16  P.  Cas.  No.  9,324.  1 
Woods  99;  Nichols  v.  Tremlett,  18  P. 
Cas.  No.  10,247,  1  Sprague  261;  Snow 
V.  Carruth.  22  F.  Cas.  No.  18,144,  1 
Sprague  324. 

[a]  "Vew  aad  dlstlact  matters, 
not  included  In  the  original  bill  or 
libel,  should  not  be  embraced  In  the 
cross-suit,  as  they  cannot  be  properly 
examined  in  such  a  suit,  for  the  rea- 
son that  they  constitute  the  proper 
subject-matter  of  a  new  original  bill 
or  libel  Matters  auxiliary  to  the 
cause  of  action  set  forth  In  the  origi- 
nal libel  or  bill  may  be  Included  in 
the  cross-suit,  and  no  others,  as  the 
cross-suit  is,  In  general,  incidental 
to,  and  dependent  upon,  the  original 
suit."  Per  Clifford,  J.,  In  The  Dove, 
91  U.  a  381,  386.  23  L.  ed.  364  [quot 
Bowker  v.  U.  S.,  186  U.  S.  135,  22  SCt 
802,  46  L.  ed.  1090:  George  D.  Emery 
Co.  V.  TwMdle  Trading  Co.,  148  Fed. 
144]. 


_  tbl   Mturt  be  MwwB  wmmm  par- 

tles^It  Is  not  the  office  of  a  croas 
libel  to  enforce  a  new  subject  matter 
Introduoed  Into  the  lltlgatioti  by 
strangers  to  the  original  snit,  aad 
thus  create  a  new  libel.  Admiraltr 
Rule  No.  68  clearly  indicates  that 
parties  other  than  the  original  par- 
ties cannot  be  Joined  either  as  libel- 
ants or  respondents  In  a  cross  libel. 
The  Ping-On  v.  Blethen,  11  Fed.  607, 
7  Sawy.  482. 

61.  United  Transp.,  etc^  Co.  v. 
New  York,  eta,  Transp.  Line.  185 
Fed.  386,  107  CCA  442;  George  D. 
Emery  Co.  v,  Tweedie  Trading  Co.. 
143  Fed.  144;  The  Highland  Light.  88 
Fed.  296;  Genthner  v.  Wiley,  8^  Fed. 
797;  The  Electron,  48  Fed.  689;  Vian- 
ello  V.  The  Credit  Lyonnals,  15  Fed. 
637. 

[a1  la  an  action  Is  rem  on  a  mort- 
gagw  the  court  has  no  Jurisdiction  of 
a  counterclaim  for  breach  of  a  con- 
tract to  build  (Union  Steamship  Co. 
V.  Bow,  10  Can.  Ex(^  848);  but 
where  the  mortgage  was  to  secure 
the  purchase  price  of  a  ship,  defend- 
ants were  allowed  to  plead  a  set-ofE 
for  the  amount-  expended  to  replace 
defective  work  and  materials  (Bow  v. 
Union  Steamship  Co.,  10  Can.  Exch. 
403). 

[b]  Xdbel  for  ■tevedoMS*  wagaa; 
cross  Ubel  for  Injury  to  ship. — ^Where 
•stevedores,  having  contracted  to  un- 
load a  ship,  used  dynamite  to  loosen 
the  cargo,  after  having  agreed  that 
there  should  be  no  injury  to  the  ship, 
and  injury  occurred,  the  master  was 
entitled  to  set  off  a  claim  for  such 
injury  against  a  libel  for  stevedores' 
compensation.  ,  The  Conlngsby,  202 
Fed.  814. 

62.  Henderson  v.  Three  Hundred 
Tons  Iron  Ore,  38  Fed.  36. 

[a]  ZIlnstrationB. — (1)  A  respond- 
ent who  has  failed  to  avert  a  sale  of 
the  vessel  by  obtaining  a  release  on 
bond  cannot  promote  a  cross  libel  for 
alleged  damages  arising  out  of  the 
sale.  Henderson  v.  Three  Hundred 
Tons  Iron  Ore,  38  Fed.  36.  (2)  A 
claimant  who  has  given  a  stipulation 
fdr  an  exorbitant  demand  cannot  set 
off  the  expense  of  the  stipulation 
agalnat  the  damages  recovered,  his 
remedy  being  by  summary  ap^iea- 
tlon  to  the  court.  The  Stelvlo,  30 
Fed.  609. 

B3.  Brooklyn,  etc,  Ferry  Co.  v. 
The  MorrlsanlH,  86  Fed.  658;  Nichols 
V.  Tremlett.  18  F.  Cas.  No.  10.247,  I 
Sprague  361. 

M.  Bowker  v.  U.  S..  186  U.  S.  135, 
22  SCt  802,  46  L.  ed.  1090. 

65.  Admiralty  Rule  No.  63;  Old 
Dominion  Steamship  Ca  v.  Kufahl, 
100  Fed.  331;  Compagnie  Unlverselle 
du  Canal  Interoceanfqne  v.  Belloni, 
45  Fed.  687;  Empress  Harltima  a 
Vapor  V.  North,  etc..  Steam  Nav.  Co- 
16  Fed.  602:  Vlanello  v.  The  Credit 
Lyonnals.  16  Fed.  687;  The  Bristol,  4 
F.  Cas.  No.  1,889,  4  Ben.  65;  The 
Oeorga  B.  Fartter,  10  F._  Caa.  N& 
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appUev  where  tiie  or^;iiiBl  aetum  ii  in  personam  and 
no  seenrity  is  required  of  the  reqwndent.'*  But  it 
seema  broad  enough  to  cover  all  the  easea  where  a 
eroas  libcH  is  filed  and  tiie  application  £or  Beonrity 
is  vithin  its  pnmaitniB.*'  It  iSt  however,  left  to  the 
disoetion  of  the  eonrt  to  see  tlut  no  injnatiee  is 
done  in  enf(nreing  the  mle,"  Uie  burden  beii^  npon 
the  respondent  in  the  erMS  libel  to  show  eireum- 
stances  whidi  would  make  the  aj^lieation  of  the 
role  nnjost." 

TfnreawmaUA  ddi^.  The  eonrt  may  refuse  to 
require  the  respondent  on  a  cross  libel'  to  give 
seeozity  when  he  has  been  allowed  to  proceed,  and 
the  demand  for  seonrity  is  made  onfy  after  an  unrea- 
sonable delay.** 


[%  227]  11.  Petltioiis  attd  Mofiloiis-HL  b  Ou- 
erkL  Under  the  informal  procedure  of  admiralty 
abnost  any  matter  in  whieh  either  of  the  parties  to 
a  suit  desires  relief  may,  durii^  tiie  progress  of 
the  cause;  be  brou^t  before  the  court  1^  petition 
or  motion  addressed  to  the  sonud  discretum  of  the 
court.** 

[%  228]  b.  PetitloB  under  Admiralty  Bnle  Ho.  69. 
In  odliaum  caaaa  it  not  infrequently  happois  that 
onfy  one  of  the  ecdlidin^  vessels  is '  sued.  But  the 
owner  at  that  vessel  may  think  that  the  fault  lies 
wholly  or  partl;^  with  another  vesseL  In  snoh  a 
ease  he  may  bring  in  the  vessel  w  its  owner  by 
petition  under  the  fifiy-nintfa  admiralty  rule,  setting 
forth  the  facts.** 


B.334,  1  Flipp.  606;  Th«  Toledo,  2$  P. 
Cas.  No.  14.077,  Brown  Adtn.  446. 

[a]  Tb«  o1i]*et  of  Xbm  rcO*  (1>  is 
to  compel  the  appearance  and  giving 
of  security  by  a  respondent  In  a 
cross  libel  In  personam  in  cases 
where  it  does  not  appear  proper  that 
he  should  bo  relieved  from  giving 
such  security.  The  Bristol,  4  F.  Caa. 
No.  1,889.  4  Ben.  <2)  The  pro- 
ceeding Is  not  merely  to  compel  an 
appearance,  but  to  place  the  parties 
on  an  equality.  Ijoenmore  Steamship 
Co.  V.  Hagar,  78  Fed.  648. 

[b]  **™*if*'^—t  «nmM  for  vot  glv- 
Ing  ■■■mlty.f— (1)  An  objection  by 
the  respondent  In  a  cross  suit  to  give 
security,  on  the  ground  that  he  can- 
not do  80  "without  serious  embar- 
rassment to  his  bnslness,  and  great 
expense  and  sacrlfloe,"  Is  Insuffi- 
cient. Ckimpagnle  Unlverselle  du 
Canal  Intcroceanlque  v.  Bellonl,  45 
Fed.  687.  (2)  Nor  can  the  requirement 
that  the  respondent  on  a  cross  libel 
must  give  security  be  defeated  by  one 
who  is  Individually  unable  to  give 
security  bringing  the  action  In  behalf 
of  himself  and  the  other  parties  in- 
terested. Old  Dominion  Steamship 
Co.  v.  Kufahl.  100  Fed.  881. 

[c]  Befttsal  to  glv*  seoozltr. — 
The  original  Hbetani  cannot,  on  re- 
fusing to  give  security,  at  his  option 
indefloitely  retain  the  vessel  In  his 
custody  by  submitting  to  a  stay  of 
proceedings.  Empresa  Maritlma  a 
vapor  v.  North,  etc,  American  Steam 
Nav.  Co.,  16  Fed.  602. 

id]  Wltars  plalnttSs  In  cross  libel 
puttes  of  record  Jn  original  salt. 
—The  respondent  on  a  cross  libel 
may  be  compelled  to  give  security 
when  the  parties  plalntltF  were  not 
parties  of  record  In  the  original  suit, 
provided  the  proceeding  Is  really  and 
practically  a  cross  libel.  The  Oeorge 
H.  Parker,  10  F.  Cas.  No.  5.334.  1 
Fllpp.  606. 

[ej  An'  appeal  from  aa  order  re- 
faslnr  to  reqnlze  seonzitr  on  a  cross 
libel  does  not  suspend  proceedings  In 
the  original  suit.  Franklin  Sugar- 
Refining  Co.  V.  Funoh,  73  Fed.  844, 
20  CCA  61. 


[f]  Bngland^(l)  Under  the  Ad- 
Iralty  Court  Act  of  1861,  where  the 


vessel  of  a  plaintiff  in  the  prlnclpat 
action  has  been  arrested  and  that  of 
defendant  and  principal  in  a  cross 
cause  or  counterclaim  cannot  be  ar- 
rested, the  court  has  power  to  compel 
a  plaintiff  In  the  principal  cause  to 
give  security  for  damages  and  to  sus- 
pend the  proceedings  until  security 
has  been  given.  The  Newbattle,  10 
P.  D.  38.  (2>  And  this  applies  where 
plaintiff  is  a  foreign  sovereign  whose 
ship  cannot  be  arrested.  The  New- 
battle,  supra.  (3)  But  the  statute 
doee  not  apply  to  compel  defendant  In 
the  principal  cause  to  give  security 
where  the  principal  oaiise  is  in  per- 
sonam and  defendants  sue  In  rem 
against  plaintiff's  vessel,  and  bail  is 
given  and  the  actions  consolidated. 
The  Rougemont,  [18933  P.  275.  (4) 
Where  two  cross  actions  are  begun, 
one  in  the  county  court  and  the  other 
In  the  hiift  court,  praetlcallv  at  the 
same  Urns,  the  action  in  ttie  high 


court  will  bo  treated  as  the  juln- 
clpal  cause.    The  Mersey.  [1901]  P. 

369. 

se.  Franklin  SuKar-RsflnlnK  Ca  v. 
Punch,  66  Fed.  uTTafl  71  Fed.  844. 

20  CCA  61]. 

57.  Morse  Ironworks,  eta,  Co.  v. 
Luckenbach,  123  Fed.  332;  The 'm^- 
land  Lilght,  88  Fed.  296.  _ 

[a]    Suit  la,  ren  The  Blectroni  48 


.  689;  The  Toledo,  28  F.  Cas.  Vio. 
14,077,  Brown  Adm.  446  [dlsappr  aa  to 
this  point  The  Bristol,  -4  F.  Caa.  No. 
1,889,  4  Ben.  65]. 

[b]  Suit  In  pewWM-  ■qenthnw 
V.  Nviley,  86  PedT  797. 

[c]  Oxlglaal  ISbel  la.  penoBam; 
attacluaeat  of  T«naL— Admiralty 
Rule  No.  58,  reqtUrtng  security  from 
the  respondent  in  a  cross  libel  for 
a  counterclaim  arising  out  of  the 
same  transaction  as  the  original  libel, 
applies  to  a  case  tn  which  the  original 
libel  was  in  personam,  but  the  vessel 
to  which  the  suit  relates  was  at- 
tached. The  proceeding  Is  then  In 
effect  in  rem.  Lochmore  Steamship 
Co.  V.  Hagar,  78  Fed.  642.  ^ 

[d]  uSeisd  vessel  In  onstote.— 
Such  security  should  be  required  as 
well  where  the  libeled  vessel  is  in 
custody  as  where  she  has  been  re- 
leased on  bond  or  stipulation.  Fm- 
preaa  Maritlma  a  Vapor  v.  North, 
etc.,  American  Steam  Nav.  Co..  16 
Fed.  502. 

Sa.  Morse  Ironworks,  eta,  Co.  v. 
Luckenbach,  123  Fed.  332  (holding 
that  the  rule  will  not  be  applied  In 
a  case  where  It  appears  doubtful 
from  the  pleadings  and  affidavits 
Hied  If  the  cross  Hbelant  has  any 
claim  upon  which  he  can  recover  an 
affirmative  Judgment). 

[a]  Belief  from  enterlair  seonxity. 
— The  court  may,  in  its  discretion, 
relieve  the  original  libelants  from 
entering  security  if  they  satisfy  the 
court  of  their  ability  to  pay  the  cross 
claim.  Lochmore  Steamship  Co.  v. 
Hagar,  78  Fed.  642. 

69.  Morse  Ironworks,  etc,  Co.  v. 
Luckenbach,  123  Fed.  3S2. 

60.  Franklin  Sugar  Refining  Co.  v, 
Funch,  66  Fed.  342  [afl  73  Fed.  844, 
20  CCA  611:  The  George  H.  Parker, 
10  F.  Cas.  No.  5.334,  1  Fllpp.  606. 

>Ca]  Xevlew  ,  of  decision  dsnylnir 
motlou.— A  decision  denying  a  de- 
mand for  security  on  a  cross  libel  on 
the  ground  of  Inexcusable  delay  In 
demanding  It,  If  revlewahle  at  all, 
should  not  be  reversed  unless  it  clear- 
ly appears  that  the  court's  action  was 
unwarrantable.  Franklin  Sugar  Re- 
fining Co.  V.  Funch,  73  Fed.  844,  20 
CCA  61  [aff  66  Fed.  842]. 

61.  Bee  Benedict  Adm.  <4tb  ed) 
f  607. 

PsUtlOHl 

For   intervention   under  Admiralty 

Rules  Nos.  14  and  4S  see  snpra 

fig  219-222. 
Of  executor  to  continue  suit  after 

death  of  party  see  supra  \  163. 
Under  Admiralty  Rule  No.  38  to  have 

the  proceeds  of  property  attached 

to  or  bound  by  suits  In  rem  bron^t 

into  court  see  Infra  fi  281. 

[a]  MDtloa  to  pMdm  wiMv  ba- 
fovs  aanm^-^e  Voyaceur  Do  La 


Mer,  28  F.  Cas.  No.  17,026,  1  Spragua 
872. 

[b]  Votloa  to  vacate  pzoceedlafa 
for  IrrwlarttTi^ — Martin  v.  Walker, 
16  F.  Cas.  No.  9,170,  Abb.  Adm.  679. 
(1)  A  second  motion  to  vftcate  pro- 
ceedings for  Irregularity  based  on 
additional  grounds  presumably  known 
to  the  applicant  at  the  time  of  the 
first  motion  will  be  denied.  Nelson  v. 
Bell,  17  F.  Caa.  No.  10,101a 

[c]  Xotion  to  dismiss  WML— The 
John  C.  Sweeney,  55  Fed.  540. 

[d]  When  motion  not  naatod^— 
A  motion  will  not  be  granted  where 
It  turns  up<Hi,the  merits  of  the  case 
and  the  affidavits  read  by  the  respec- 
tive parties  are  contradictory  of  th» 
facts.  Wloka  v.  EUIb,  89  F.  Csjil  No, 
17,614,  Abb.  Adm.  444. 

[e]  A  qnMrtiOM  of  JnrWUatlon. 
ought  not  to  be  disposed  of  on  mo- 
tion but  presented  by  pleading  at  the 
trial.    See  supra  I  128. 

ea.  The  Barnstable,  181  U.  S.  464, 
21  set  684,  45  L.  ed.  954;  The  Green- 
ville, 58  Fed.  805;  The  Edwin  H.  Web- 
ster, 22  Fed.  171. 

[a]  Origin  of  mle. — ^The  Admi- 
ralty Rule  No.  59  grew  out  of  the 
case  of  The  Hudson,  16  Fed.  162.  See 
also  Copp  V.  DeCaetro,  eta,  Su_gar 
Refining  Co.,  6  F.  Cas.  No.  3,21^  8 
Ben.  821. 

[b]  Xlght  to  jola  owners  of 
othsr  vessel— In  the  case  of  Jolce  v. 
Canal  Boats,  32  Fed.  653,  the  court 
held  that  Admiralty  Rule  No.  15,  pro- 
hibiting Joinder  of  owner  and  veasel 
In  cases  of  collision,  referred  only  to 
the  Joinder  of  the  veasel  and  her  own 
owners,  and  that  even  In  cases  of 
collision  there  could  be  Joined  one  of 
the  offending  vessels  with  the  owners 
of  another  vessel,  alleged  to  be  liable 
for  the  same  collision.  Contra  The 
Young  America,  30  F.  Cas.  No.  18,178, 
Brown  Adm.  462. 

Tc]  Kight  to  dscree  against  vessel 
first  libeled. — Where  another  party 
has  been  made  codefendant  under 
Admiralty  Rule  No.  69,  and  the  evi- 
dence shows  the  libelant  entitled  to 
a  decree  against  the  vessel,  but  does 
not  settle  the  dispute  as  to  the  lia- 
bility of  the  codefendants,  the  libel- 
ant may  have  a  decree  against  the 
vessel  and  the  case  will  be  continued 
as  between  the  codefendants.  The 
Alert,  44  Fed.  686  [aff  61  Fed.  113, 
9  CCA  390]. 

[d]  A  salt  to  recover  for  tajny 
to  a  vessel  by  oolUsloa  with  a  Ozaw-  t 
bridgs  Is  within  the  admiralty  Juris- 
diction, and  is  a  suit  for  "damagea 
by  collision,"  within  the  meaning  of 
Admiralty  Rule  No.  69  (29  Sup.  Ct. 
xlv):  and  under  such  rule  a  county, 
whlfoi  was  the  owner  of  the  bridge^ 
may  be  brought  In  by  petition  of  the 
respondent  or  claimant,  alleging  fault 
or  negligence  in  Its  construction  or 
operatlou,  and  it  is  Immaterial  that 
the  libel  makes  no  such  aUegatlons. 
O'Keefe  v.  Bt^es  Coal  Co^  201  Fed. 
131. 

[e]  Costs. — If  the  vessel  originally 
proceeded  against  Is  held  liable  and 
the  vessel  brought  In  la  dismissed, 
tho  oOBts  of  snch  vessel  ar«  taxed 
acalnat  the  petition^    Th«  'Vfaver- 
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Other  oaaes  thaa  colUsion.  This  rule  in  tefma 
does  not  provide  for  other  than  eoUision  casea^ 
but  the  principle  upon  which  it  is  based  is 
applied  by  analogy  in  other  cases  to  assist  in 
the  administration  of  justice  by  requiring  the 
appeaxanee  of  any  additional  defendant  vho 
may  be  responsible  for  the  claim  or  a  part 
thereof." 

[%  229]   12.  IssneB,  Proof,  and  Tariance.  While 


there  are  in  admiralty  no  tedinieal  rules  of 
or  departure  in  pleading  like  thme  of  eommon  law 
which  will  defeat  a  snit  where  substantiiU  justice 
can  be  done,"  yet  there  mnet  be  a  substantial  agree- 
ment between  the  pleadings  and  p^roof.'^  Thus  a 
libelant  cannot  introduce  evidence  in  snpmrt  of  a 
matter  not  pat  in  iaaae  by  the  pleadings,  nor  can 
a  defendant  {«ove  a  defense  not  al^ed  in  his 
answer,"  as  for  instuiee  a  defense  in  the  nature  of 


ley,  42  Ped.  188;  The  Brothers,  30 
Fed.  76. 

[f]  XndapMident  »otl<m  for  oontrl- 
Imnon.— Where  one  vessel  la  outside 
of  the  Jurisdiction  and  cannot  be 
brourht  into  the  original  action  by  a 

fetltlon  under  Admiralty  Rule  No. 
9,  the  vessel  which  has  paid  the  dam- 
age  is  subrogated  to  the  right  of  ac- 
tion of  the  injured  party  and  may 
afterward  maintain  an  independent 
action  for  -contribution  against  the 
other  vessel.  The  Mariska,  107  Fed. 
989,  47  CCA  115.  See  also  The  Argus, 
71  Fed.  891  (Where  the  principle  was 
recognized  but  not  applied,  as  the 
Teasel  proceeded  against  had  not  been 

In^ul^^  Crown  of  Castile,  148  Fed. 
1012:  Dalley  v.  New  York,  119  Fed.' 
1006:  Haetorf  v.  Hudson  River  Stone 
Supply  Co.,  110  Fed.  ««9:  Christie  v. 
Savis  Coal,  etc.,  Co.,  92  Fed.  8. 

Ca]  On*  boud  to  InOenuBlfr  a 
i^artj  Uabto  admiralty  and  against 
whom  sntsb.  party  has  a  right  of  ac- 
tion over,  although  not  cognizable  In 
admiralty,  may,  under  the  equity  of 
Admiralty  Rule  No.  BO,  be  brought 
Into  the  original  suit  In  admiralty  by 
petition  of  such  party  or  as  an  origi- 
nal respondent  in  order  that  the 
Tights  of  all  parties  may  be  adjusted 
In  a  single  suit.  Evans  v.  New  York, 
etc.L  Steamship  Co..  163  Fed.  405;  The 
CerSa,  149  Fed.  924. 

[b]  la  a  snit  In  ran  -for  aalTage 
the  vessel  proceeded  against  may 
properly  be  permitted,  by  analogy  to 
Admiralty  Rule  No.  59.  to  bring  In 
the  vessel  or  individual  whose  neg- 
lect exposed  her  to  the  peril  from 
which  the  salvors  rescued  her,  and 
both  a  vessel  and  an  individual  may 
be  so  brought  In  upon  proper  aver- 
ments showing  their  Habimy.  The 
No.  K.  1.  150  Fed.  111.  80  CCA  65. 
See  also  Dalley  v.  New  York.  119  Fed. 
1005;  The  Public  Bath  Na  18,  61  Fed. 
692. 

[c]  In  a  Buit  Is  rem  to  recover  for 
towage  sarvlcea  claimant  la  entitled 
by  analogy,  under  Admiralty  Rule  No. 
B9.  to  bring  In  a  third  party,  on  alle- 
gation thai  the  services  were  ren- 
dered on  his  credit,  and  not  on  the 
credit  of  the  vessel.  The  Daylight, 
206  Fed.  864.  ^  ^  _ 

[dl  Damage  to  oaxgo  In  discharg- 
tak  It^The  Alert,  40  Fed.  836;  The 
City  of  Lincoln,  25  Fed.  835. 

[el  irondeUvery  caiwo. — The 
Crown  of  Castile.  148  Fed.  foi2. 

tfi  SMnaff*  to  oanro  br  aegUgest 
■towaff*.  eto. — ^In  re  New  York,  etc., 
Steamehlp  Co..  15B  U.  S.  B28,  lb  SCt 
183,  39  Xj.  fld.  846;  The  Centurion,  57 
Fed.  412  [rev  on  other  grounds  68 
Fed.  382.  16  CCA  480J. 

[g]  BemuzraM. — Salisbury  v.  Sev- 
enty Thousand  Feet  Lumber,  68  Fed. 
916. 

[hi    ITader  ml*  of  ooart  of  some 

federal  districts  defendant  may  have 
brought  in  as  defendants  other  parties 
whom  he  alleges  to  be  at  fault  In 
respect  to  matters  complained  of  In 
the  libel  or  from  whom  he  asserts  that 
he  is  entitled  to  contribution  or  In- 
demnity. The  Julia  Luckenbach.  200 
Fed.  976  <owner  of  vessel,  already  In 
action  as  claimant,  may  be  brought 
In  peraonally  as  respondent). 

S4.  The  Syracuse,  12  Wall.  (U.  S.) 
167.  20  L.  ed.  382;  The  Quickstep,  9 
■Wall.  (U.  S.)  665,  19  L.  ed.  »67;  Du- 
Dont  de  Nemours  v.  Vance,  19  How. 
?U  S.>  162,  15  U  ed.  B84j  The  Pru- 
aen(^  '204  ired.  6_£,  IM^odA  880  [aff 
197  Fed.  479];  Totaateer,  149 


Ped.  723,  79  CCA  429;  Davis  v.  Adams, 
102  Fed.  B20,  42  CCA  493;  Hays  v. 
Pittsburgh,  etc..  Packet  Co.,  33  Fed. 
552;  The  General  Meade,  20  Fed.  923; 
The  Cambridge,  4  F.  Cas.  No.  2,834,  2 
Lowell  21:  The  Clement,  5  F.  Cas.  No. 

2.879,  2  Curt.  363  [alf  6  F.  Cas.  No. 

2.880,  1  Sprague  257];  Crawford  v. 
The  William  Penn,  6  F.  Cas.  No.  3,373, 
3  Wash.  C.  C.  484;  The  Iris,  13  F. 
Cas.  No.  7,062,  1  Lowell  620;  Talbot 
V.  Wakeman,  23  F.  Caa  No.  13,731,  19 
HowFr  (H.  T.)  S8;  West  V.  The  Uncle 
Sam,  29  F.  Cas.  No.  17,4X7,  HcAIl. 
505. 

In  The  Oaselle,  128  U.  S.  474,  487, 
9  SCt  139,  32  L.  ed.  496  [quot  Davis 
V.  Adams,  102  Fed.  520,  524,  42  CCA 
493],  Gray,  J.,  uses  the  following 
language:  "In  the  courts  of  admi- 
ralty of  the  United  States,  although 
the  proofs  of  each  party  must  sub- 
stantially corresjrand  to  his  allega- 
tions, BO  far  as  to  prevent  surprise, 
yet  there  are  no  technical  rules  of 
variance,  or  of  departure  in  pleading, 
aa  at  common  law;  and  If  a  llbellant 
propounds  with  distinctness  the  sub- 
stantive facts  upon  which  he  relies, 
and  praya,  either  spedally  or  genei^ 
ally,  for  appropriate-  relief '  f ev«i  if 
there  Is  some  inaccifraey  In  his  state- 
ment of  Bubordlnate  facts,  or  pf  the 
legal  effect  of  the  facta  propounded.) 
the  court  may  award  any  relief  which 
rthe  law  applicable  to  the  case  war- 
rants." 

es.  The  Gazelle,  128  U.  S.  474,  9 
SCt  139,  82  L.  ed.  496;  McKlnlay  v. 
Morrish,  21  How.  (U.  8.)  343,  16  L. 
ed.  100;  Dupont  de  Nemours  v.  Vance, 
19  How.  (U.  S.)  162.  15  L.  ed.  584; 
The  Hoppet  v.  U.  S.,  7  Cranch  (U.  S.) 
3S9,  8  L.  ed.  880;  Second  Pool  Coal 
Co.  V.  People's  Coal  Co.,  188  Fed.  892, 
110  CCA  528;  Barber  v,  Lockwood. 
134  Ped.  985;  The  Alexandra,  104  Fed. 
904;  The  Earnwell,  68  Fed.  228  Taff  70 
Ped.  331,  17  CCA  136];  The  Kendal, 
56  Ped.  237;  Danace  v.  The  Magnolia, 
37  Ped.  367;  Hays  v.  Pittsburgh,  etc.. 
Packet  Co.,  33  Fed.  652;  The  Pope 
Catlin.  31  Ped.  408;  The  Schooner 
Boston,  3  P.  Cas.  No.  1,673,  1  Sumn. 
328;  Campbell  v.  The  Uncle  Sam.  4  F. 
Cas.  No.  2.372.  McAll.  77:  Cobb  v. 
Howard,  5  F.  Cas.  No.  2,925,  10  NY 
LepObs  353  [aff  5  P.  Cas.  No.  2.924, 
3  Blatchf.  524]:  Davis  v.  Lealle.  7 
F.  Cas.  No.  3,639,  Abb.  Adm.  123: 
Jenks  V.  Lewis.  13  P.  Caa.  No.  7,280, 
1  Ware  43;  Kellum  v.  Emerson.  14  P. 
Cas.  No.  7,669,  2  Curt.  79;  Kramme  v. 
The  New  Ensland,  14  F.  Cas.  No. 
7.930.  Newb.  Adm.  481;  The  Morton, 
17  P.  Cas.  No.  9,864,  Brown  Adm.  137; 
Ome  V.  Townaend,  18  P.  Cas,  No. 
10,583,  4  Mason  541 ;  Pettlnglll  v. 
Dinsmore,  19  P.  Caa.  No.  11.046,  2 
Ware  212,  2  NYLcgObs  119:  Reppert 
V.  Robinson,  20  P.  Cas.  No.  11.708, 
Taney  492:  The  Rhode  laland,  20  P. 
Cas.  No.  11,745,  Olcott  505,  6  NYLeg 
Oba  12;  The  Rocket.  20  F.  Cas.  No, 
11,97S,  1  Bias.  854:  The  Sarah.  Ann.  21 
F.  Cas.  No.  12.342,  2  Sumn.  206  [aft 
13  Pet.  387,  20  L.  ed.  213];  Soule  v. 
RodocanachI,  22  F.  Cas.  Na  13.178. 
Newb.  Adm.  604:  Turner  v.  The  Black 
Warrior.  24  F.  Cas.  No.  14,2B8,  McAll. 
181;  U.  S.  V.  The  Hunter.  26  F.  Cas. 
No.  15,428.  Pet.  C.  C.  10;  The  Wash- 
ington IrvlnjT.  29  P.  Cas.  No.  17.243. 
Abb.  Adm.  336,  7  NYLegObs  4;  West 
V.  The  Uncle  Sam,  29  P.  Cas.  No. 
17.427,  McAll.  506;  The  William 
Harris,  29  P.  Cas.  No.  17.6»E,  1  Ware 
373:  The  Ann,  Lush.  65. 

[a]  Wk«M  laM  sssMtlsl  faota  an 
oerrMUr  statsdi  a  fallur*  to  giTS  a: 


proper  interpretation  of  those  facts, 
and  a  failure  to  give  the  scientific 
reason  for  the  result,  or  the  acientlfle 
expression  of  the  casual  i«latlon  be- 
tween the  facts  shown  and  the  re- 
sult following,  ought  not  to  be  con- 
sidered as  a  material  disagreement 
between  the  facts  alleged  and  the 
facts  proved.  Kelley  island  Lime, 
etc.,  Co.  V.  Cleveland,  144  Ped.  207. 

[b]  Where  oaose  aubmltted  oa 
pi— dings. — Upon  the  submission  of 
the  cause  on  the  pleadings,  aver- 
ments of  new  matter  In  the  answer, 
or  matters  alleged  in  the  libel  and 
denied  generally,  must  be  wholly  dls- 
regardea  as  unproved,  except  In  so 
far  as  theymay  be  admissions  anilBSt 
interest.  The  River  Mersey,  48  Fed. 
686.  See  also  The  Iris,  13  F.  Caa.  No. 
7,062,  1  LoweU  620. 

66.  McKlnlay  v.  Morrlah.  21  How. 
(U.  S.)  343,  16  L.  ed.  100;  CorrinA 
Transit  Co.  v.  Cailcaap  ^LUltary  Dist^ 
137  Fed.  861.  70  CCA  881  [air  12g 
Fed.  Oil];  Harrison  t.  Hughes,  119 
Fed.  997;  The  Itasca.  117  Fed.  885; 
Pinkham  v.  Rutan,  31  Fed.  496:  Kel- 
lum v.  Xhnerson,  14  F.  Cas.  No.  7,669, 
2  Curt  79;  Soute  V.  RodocanachI.  22 
P.  Caa.  No.  13,178,  Newtk  Adm.  S04: 
U.  8.  V.  The  Hunter,  26  F.  Cas.  No. 
1B,428,  Pet.  C.  C.  10.  But  see  The 
Cambridge,  4  F.  Cas.  No.  2.334,  2 
LoweU  21  (where  It- was  held  that 
libelant  could  rely  as  well  on  mat- 
ters shown  by  defendant's  evidence 
as  on  those  alleged  In  the  libel). 

[a]  Salt  ott  ooatraot;  proof  of 
tort — Proof  of  a  naked  tort  will  not 
sustain  a  libel  setting  up  an  express 
contract.  Hays  v.  Pittsburgh,  etc. 
Packet  Co.,  83  Fed.  652. 

[b]  A  asmaad  for  a  peaaltr  vpoa 
gronitds  aol  aat  ont  in  uie  libel  will 
be  ignored,  llhe  Pope  CaUIn,  SI  Fed. 
408. 

[c]  Ubelanta  caaaot  rsoover  la 
another  oapaoltT  than  that  In  which 
they  claim.  The  Sarah  K.  Kennedy, 
29  Fed.  264. 

[d]  lajnrjr  oaiissd  br  swAU  from 
stsamer. — In  a  suit  against  a  tug  to 
recover  for  an  injury  to  her  tow  and 
the  loss  of  her  cargo,  where  the  re- 
spondent brought  In  the  owner  of  a 
steamer,  alleging  that  the  Injury  was 
caused  by  the  swell  ma<)e  by  such 
steamer,  the  petitioner  is  fiot  limited 
to  proof  that  the  swell  was  caused  by 
the  particular  vessel  named,  but  It  Is 
sufficient  to  charge  the  owner  with  - 
liability  If  It  is  shown  that  it  was 
caused  by  one  of  Its  vessels,  although 
the  particular  boat  is  not  identlficail. 
The  Gladys,  159  Fed.  698,  86  CCA  6CT. 

[e]  Tarlous  breadiM  of  ooBtraet. 
— A  libel  by  a  shipowner  against  a 
charterer  to  recover  charter  hire 
gives  the  admiralty  court  Jurisdic- 
tion over  the  entire  contract,  and  it 
will  Inquire  Into  all  Its  breaches,  al- 
though such  breaches  were  not  all 
spedllcally  alleged  In  the  llhel,  but 
some  occurred  after  It  had  been  filed. 
Gow  V.  William  W.  Brauer  Steamship 
Co.,  118  Fed.  672. 

67.  The  Camanohe.  8  Wall.  (U.  S.) 
448,  19  L.  ed.  397;  The  Earnwell,  68 
Fed.  228;  Ome  v.  Townsend,  18  F. 
Cas.  No.  10,683,  4  Mason  541;  Rep- 
pert V.  Robinson,  20  P.  Cas.  No. 
11,703,  Taney  492;  Turner  v.  Ship 
Black  Warrior,  24  F.  Cas.  No.  14,263, 
McAlI.  181. 

[a]  ^aOhss. — The  defense  that  a 
Hen  nas  been  lost  by  laches,  if  not 
pleaded,  is  not  available.  The  Shady 
Side,  2i  Fed.  731. 

[b]  dsffttab^^^coUsBbylf  it  Is 
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a  counterelaim." 

Ih  a  libel  for  collision  th^  grounds  of  fault  relied 
on  should  be  covered  by  the  pleadings,  and  pannot 
be  put  fo^ard  for  the  first  time  in  argument  after 
the  case  has  been  tried  and  closed  on  other  issues.*" 
But  in  a  libel  for  collision  against  two  vessels,  al- 
though separate  answers  are  filed,  and  separate  issues 
raised,  all  the  evidence  taken  is  properly  before  the 
court  on  final  hearing  to  be  considered  on  all  the 
issues  to  whieb  it  is  relevant,  no  matter  by  what 
party  it  was  put  in.'" 

HuBt  be  matoiaL  To  be  fatal  a  variance  must 
be  material;"  technical  varianoes  or  departures  in 
the  pleadingSf  not  (^aerating  to  the  surprise  of  the 
oppoeite  p^y,  will  be  disregarded.'^  Thus,  in  an 
action  on  a  contract,  a  variation  between,  the  con- 
tract and  the  pleadings  and  proof  will  not  defeat 
tfae  action  where  substantial  justice  can  be  done.^ 

Objection  mnst  be  made  when  the  evidence  is 
offered  at  the  trial,  and  comes  too  late  . if  made  letter 
the  evidence  is  dosed  and  the  oanse  is  under 
argament." 

Xi  230]  Jr^ender  and  Pajuent  into  Oonrt— 1. 


Tender.  Before  snit  is  bronght  respondent  may 
tender  what  he  admits  to  be  due ;  if  this  be  'refused, 
and  suit  is  thereafter  brought,  the  amount  tendered 
should  be  deposited  in  court,  and  the  fact  of  the 
tender  alleged  in  the  answer."* 

After  suit  bronght  respondent  may,  without  actu- 
ally offering  the  cash  to  the  libelant,  pay  what  he 
admits  to  be  due  into  court,  adding  thereto  the- 
libelant's  costs  to  the  date  of  the  tender;  if  the 
libelant  does  not  recover  a  decree  for  a  larger  sum 
than  the  tender  he  must  pay  costs  aceroing  after 
the  payment  into  court.'" 

Effect  as  admission.  A  payment  into  court  by 
defendant  operates  as  an  admission  that  the  amount 
paid  in  is  due  on  the  claim  in  suit;''  but  plaintiff 
may  prosecute  his  action  for  the  remainder  of  his 
claim,  taking  the  risk  of  liability  for  costs  if  he 
does  not  succeed." 

Witiidrawal  of  Honeys  D^Kwited.  Where  non^ 
is  tendered  and  deposited  in  fiourt,  libelant  may 
withdraw  it  at  any  time  upon  an  otder  of  ^e  conrt,^ 
sufBcient  being  reserved  to  cover  eosts;*'  bnt  on 
appeal  such  deposit  remains  in  the  lower  court,  and 


Intended  to  rely  upon  a  defense  of 
Inevitable  accident,  such  defense 
must  be  in  terms  distinctly  raised  on 
the  pleading.  The  E.  Z.,  33  L.  J. 
Adm.  200. 

[c]  Bepamto  answers  by  different 
defendants  must  he  supported  each 
by  Its  own  proof.  Oardner  v.  Bibblns, 
9  F.  Cas.  No.  5,222,  Blatchf.  &  H.  356. 

[d}  Tavlt  for  oolUslon. — A  libel- 
ant cannot  claim  that  a  tow  was  In 
fault  for  a  collision,  and  should  share 
in  a  division  of  the  damages,  where 
his  libel  alleKes  the  fault  to  have 
been  wholly  that  of  those  In  chargre 
of  the  tuB-  Donnell  v.  Boston  Tow- 
boat  Co.,  89  Fed.  757,  32  CCA  331. 

68.  White  V.  The  Etanler,  4&  Fod. 
773. 

[al  Cross  olalms  for  brsMh  at 
oral  agr— msat.'  On  a  libel  to  recover 
a  balance  due  for  repairs  made  to  a 
tug  under  a  written  contract  a  cross 
claim  for  damaces  founded  upon  the 
claimed  breach  of  an  extrlBslc  oral 
agreement  cannot  be  considered  when 
neither  the  answer  nor  the  cross  libel 
sets  up  that  ttae.^ltlng  did  not  em- 
body the  entire  contract.  Any  evi- 
dence which  may  have  orq>t  into  the 
case  in  respect  to  such  supposed  oral 
agreement  is  irrelevant  and  Inadmis- 
sible. The  Bertha,  91  Fed.  272,  83 
CCA  509. 

69.  The  Werdenfels,  1B8  Fed.  1023, 
86  CCA  674  [aff  150  Fed.  400]. 

[a]  Oolllsion  with  moorsd  vessel. 
— A  movins  vessel  which  comes  into 
collision  with  a  vessel  moored  Is  pre- 
sumptively in  fault,  and  she  cannot 
be  exonerated  from  liability  on  the 

f [round  that  she  was  at  the  time  be- 
ng  handled  by  tugs  which  controlled 
her  movements  unless  such  defense  is 
pleaded  and  proved.  The  DeKama^50 
Fed.  323,  80  CCA  93  [rev  140  Fed. 
755]. 

[b]  Plesdlag  and  proof  of  dam- 

ages. — The  libelant  in  a  suit  for  col- 
lision is  not  entitled  to  the  allowance 
of  an  item  of  damages  which  was  not 
claimed  In  the  pleadings,  nor  while 
the  testimony  was  being  taken.  The 
Itasca,  117  Fed.  885. 

7a  The  Bayonne.  128  Fed.  288 
[dist  Gardner  v.  Blbbjjis,  9  F.  Cas. 
No.  5,222.  Blatchf.  &  H.  366]. 

71.  The  Kendal.  56  Fed.  237:  Dun- 
stan  v.  The  R.  R.  Klrkland.  8  F.  Cas. 
No.  4,181,  3  Hughes  641;  The  Alice. 
L..  R.  2  P.  C.  214,  5  Moore  P.  C  N.  B. 
300,  16  Reprint  628. 

78.  The  Prudence,  204  Fed.  66,  122 
CCA  380  [aff  197  Fed.  479];  The 
aiadys,  159  Fed.  698,  86  CCA  566; 
Kelley  Island  Lime,  etc.,  Co.  v.  Cleve- 
land. 144  Fed.  207;  Jacobsen  v.  Dalles, 
etc.,  Nav.  Co.,  106  Fed.  428:  The  Cam- 
brtdn,  4  F.  Caa.  No.  2.IS4,  2  Lowell 
SI;  T^e  Clement,  S  F.  Oui'Vo.  2,879, 


2  CurL  863:  Crawford  v.  The  William 
Penn,  6  F.  Cas.  No.  8,373.  3  Wash. 
C.  C.  484;  West  v.  Silver  Wire,  etc, 
Mfg.  Co.,  29  F.  Cas.  No.  17.426,  6 
Blatchf.  477:  West  v.  The  Uncle  Sam, 
29  F.  Cas.  No.  17,427.  McAll.  505. 

fa]  Vhe  mlsnomsr  of  a  ssainan 
ng  for  wages  has  been  held  to  be 
immaterial.  Henry  v.  Curry,  11  F. 
Cas.  No.  6,881,  Abb.  Adm.  483. 

[b]  Oollisloa. — Under  a  libel 
charging  that  a  vessel  was  towed  In 
a  fog  too  rapidly,  the  admission  of 
evidence  on  the  theory  that  she 
should  have  anchored  is  not  .Buffi- 
clent  ground  for  reversal,  where  the 
respondent  -  was  not  surprised,  and 
was  given  oivortunlty  to,  and  did, 
answer  the  evidence.  The  H.  M. 
Whitney,    SO    Fed.    897,    30  CCA 

78.  The  Qeneral  Meade,  20  Fed. 
923:  Crawford  v.  The  William  Penn, 
6  F.  Cas.  No.  8,873,  3  Wash.  C.  C 
484;  Talbot  V.  Wakeman,  23  F.  Cas. 
No.  19,731a. 

[a]  Oontrsot  In  aaaw  of  srtat; 
MffiloB  Tar  piln^sl^A  (barter  party 
under  seal,  made  out  in  the  name  of 
a  person  who  acted  merely  as  agent 
for  another,  without  statins  that 
fact,  Is  admissible  In  evidence  on  a 
libel  for  breach  of  contract  brought 
by  the  prfncij>al.  Talbot  V.  Wakeman. 
23  F.  Cas.  No.  13.731,  19  HowPr  (N. 
T.)  88.'' 

[b]  Wliere  no  qnsstlon  raised  as 
to  terms  of  oon tract. — Where  a  motion 
to  dismiss  a  libel  is  made  without  ob- 
jection, and  the  charter  party  is  pre- 
sented to  the  court  and  commented 
on  by  counsel,  no  question  being 
raised  as  to  Its  terms,  and  Is  also 
referred  to  Iri  the  answer  to  the  in- 
terrogator ies.  libelants  are  not  en- 
titled to  have  the  question  determined 
according  to  the  allegations  of  the 
libel  rather  than  the  provisions  of 
the  charter  party.  The  Serapls,  36 
Fed.  707., 

74.  Dtbistan  T.  The  R.  R.  Klrk- 
land, 8  F.  Cas.  No.  4,181.  3  Hughes 
641. 

76.  Dedekam  v.  Vose,  7  F.  CarfT  No. 
3,729,  3  Blatchf.  44  (holding  that  the 
strict  principles  of  the  common  law 
relating  to  tender  do  not  obtain  M 
courts  of  admiralty).  See  also  Boul- 
ton  v,  Moore.  14  Fed.  922.  11  Biss. 
600. 

[a]  ^hs  anawsv  sbould  state  how 

muct)  Is  tendered  on  the  claim,  and 
how  much  on  costs.  The  Good  Hope, 
40  Fed.  608. 

[b]  In  sslvag*  oases  the  practice 
Is  to  make  tenders  by  formal  acts  of 
court,  which  are  legal  memoranda  In 
the  nature  of  bleaa.  Svtuis  v.' The 
Charles.  8  F.  Cas.  N&  ifi&t,  Newb. 
Adkn.  lit. 


[c]  Xa  Ensland  the  rules  In  this 
regard  appear  to  be  somewhat  stricter 
than  those  prevailing  In  the  American 
admiralty  courts.  See  The  Annette, 
L.  R.  4  A  ft  EL  9;  The  Nasmyth,  10 
P.  D.  41;  The  Jacob  Landstrom,  4 
P.  D.  191;  The  Vrouw  Margaretha,  4 
C.  Rob.  103. 

76.  The  Glencalrn.  78  Fed.  379; 
Te  Seng  Co.  v.  Corbitt,  9  Fed.  423, 
7  Sawy.  368.  And  see  infra  t  332. 

[a]  Socket  fse. — A  tender  and  de- 
posit made  at  the  time  of  filing  an- 
swer need  not  Include  a  docket  fee, 
which  is  taxable  only  on  a  final  hear- 
ing. The  Claverburn,  148  Fed.  139; 
Merritt,  etc..  Derrick,  etc..  Co.  v.  Cate- 
klll.  etc.,  Steamboat  Co.,  112  Fed. 
442. 

[b]  BBffland;  oests. — A  tender 
must  Include  costs  to  Its  date,  or  state 
the  grounds  upon  which  costs  are  not 
included  and  refer  the  question  to 
the  oonsideration  of  the  court.  The 
Hickman,  L.  R.  S  A.  ft  Si.  16. 

77.  ^  Hlgbee  v.  Nlnety-81]^  Hun- 
dred Cases  Tomatoes,  69  Fed.  -  78S: 
Ye  Seng  Co.  v.  Corbitt,  8  Fed.  4SS.  7 
Sawy.  368. 

[a]  In  »nKlaaa  (1)  a  tender  not 
accepted  does  not  operate  as  a  bind- 
ing admission  of  the  amount  dua 
The  Mona  [1894]  P.  265;  The  General 
Palmer.  2  &Lge-  Adm.  176.  (2)  But  a 
tender  is  an  acknowledgment  that 
some  services  have  been  rendered. 
The  Porcupine,  1  Hagg.  Adm..  S78; 
The  Portia,  9  Jur.  167. 

7SL  Te  Seng  Co.  v,  Corbitt.  9  Fed. 
428,  7  Sawy.  368.    See  Infra  i  330. 

79.  Hlgbee  v.  Nlnety-Slx  Hundred 
Cases  Tomatoes,  S9  Fed.  783;  Cali- 
farno  v.  MacAndrews,  51  Fed.  300. 
See  also  Ye  Seng  Co.  v.  Corbitt,  9 
Fed.  423.  7  Sawy.  368. 

[a]  Withdrawal  and  snbsUtntion 
of  bond.— Where  a  fund  has  been  de- 
posited in  the  registry  of  a  federal 
district  court  In  admiralty,  a  motion 
for  leave  to  withdraw  a  portion  of  the 
fund  and  substitute  a  bond  therefor 
will  not  be  granted,  the  practice  In 
such  cases  being  to  distribute  the 
fund  In  the  regtstry  in  accordance 
with  the  provisions  of  admiralty. 
Admiralty  Rules  Nos.  57,  68;  The  R. 
C.  Velt,  131  Fed.  400. 

[bj  Interest  on  so  much  of  the 
libelant's  claim  as  Is  tendered  will 
cease  after  the  withdrawal.  Cali- 
famo  v.  MacAndrews,  51  Fed.  300. 

[c]  England. — Money  paid  into 
court,  although  admitted  to  be  due, 
will  not,  according  to  the  English 
admiralty  practice,  be  paid  out  until 
the  conclusion  of  the  suit.  The  Annie 
Chllds,  Lush.  609. 

80.  Callfarno  v.  MacAndrews,  El 
Fbd.  800;  Nordlck  v.  The  American 
Ship  Manga  Eleva.  S-^|IawaU  Fsd.  90. 
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the  appellate  court  has  no  anthraity  to  ordsr  its 
p^rment.*^ 

\%  231]  2.  VvjmniBX  into  Oonrt.  In  proeeedinga 
in  rem  where  fr^^t  or  other  proceeds  of  property 
are  attached  to  or  bound  by  the  suit  and  are  in  the 
possession  of  any  person,  the  court  may,  on  petition 
of  the  party  ihtwested,  order  the  same  to  be  broi^ht 
■  into  court  if  no  eanse  be  shown  why  this  should  not 
be  dtme."  And  on  a  libel  in  personam  against  a  sub- 
eharterer  to  recover  freight  he  mxy  be  allowed  to  pay 
the  freight  money  into  court  to  abide  the  decision 
of  a  contest  between  the  owner  and  the  charterer 
as  to  a  claim  in  which  he  is  not  interested.™ 

[4  232]  JL  DispoBition  of  Property  Pending  Snit. 
Property  arrested  on  process  from  an'  admiralty 
eourt  is,,  in  contemplation  of  law,  in  the  custody  of 
the  court  and  cannot  be  withdrawn  except  by  some 
person  who  sb^  establish  a  title  to  it;**  and  if  such 
property  be  taken  from  the  officer  in  whose  enstody 
it  is,  its  return  will  be  enforced  by  sununary  jhpoc- 
esB.  Where  no  one  appears  to  make  claim,  the  court 
will  retain  possession  of  the  property  for  a  year 
and  a  day,  but  if  it  be  perishable  in  nature  or  be 
deteriorating  in  value  it  will  be  sold  and  the  proceeds 
brought  into  eourt  to  abide-the  event.^'  On  the  dis- 
solution of  an  attachment  the  marshal  should  restore 
•the  proper^  to  the  person  from  whom  it  was  taken.^ 

[f  233]  L.  Spedal  Dafenaas— 1.  Another  Action 
Folding— a.  Libel  in  Bern  as  Bar  to  Snlt  In  Per- 


sonam. The  pmdeney  of  a  libel  in  ran  is  no  bar 
to  a  suit  in  personam  arising  out  of  the  same  facts," 
and  a  stay  of  the  proc^dings  in  personam  cannot 
be  had  pending  an  appeal  in  the  libel  in  rem," 
unless  aU  defendants  in  the  suit  in  rem  have  exe- 
cuted a  stipulation  for  the  whole  amount  of  the 
denumd;'^  but  the  entry  of  a  decree  in  the  suit  in 
rem  may  be  suspended  until  it  appears  whether  it  is 
necessary  to  resort  to  the  security  therein  given."' 

[I  234]  b.  Action  in  Another  District.  A  plea 
of  another  suit  pending  in  another  district  is  not 
available  unless  the  parties  and  the  rights  asserted 
are  the  same  and  the  claim  of  relief  is  founded  on 
the  same  facts."  The  pendency  of  a  libel  for  for- 
feiture in  one  district  against  a  vessel  for  a  violation 
of  law  is  no  bar  to  a  libel  in  another  district  for 
other  violations  of  a  similar  character  before  the 
first  suit  was  brought,  although  she  was  released  by 
a  bond  for  her  entire  value  in  the  first  case,  and  aU 
the  violations  might  have  been  joined  therein.^  But 
a  court  of  admiralty  has  authority  to  stay  proceed- 
ings in  any  case  before  it  in  order  to  prevent  injos- 
tice,""  and  where  two  suits  on  claims  proceeding  from 
the  same  transaction,  which  if  in  the  same  court 
would  be  tried  together,  are  pending  in  different 
districts,  the  court  will  stay  the  entry  or  exccntitm 
of  a  decree  in  one  suit  until  there  is  reasonable 
opportunity  for  the  other  to  be  heard."* 

1%  235]   c  Action  in  State  Oourt.  The  pendency 


81.  Mlgnano  v.  McAndrews,  56 
Fed.  800,  4  CCA  4. 

82.  Admiralty  Rule  No.  38:  The 
Queen  of  the  FaclQc,  18  Fed.  700,  9 
Sawy.  421  (In  which  case  a  vessel 
and  cargo  which  bad  been  saved  from 
a  common  peril  proceeded  to  their 
destination,  where  the  careo  was  de- 
livered and  the  consignee  deposited  a 
sum  of  money  equal  to  twenty  per 
cent  of  Its  value  to  cover  general 
average,  etc,  and  It  was  held  that 
in  a  suit  against  the  vessel  and  cargo 
for  salvage  libelant  might  elect  to 
treat  such  deposit  as  a  substitute  for 
the  cargo  delivered  and  require  the 
agent  qf  the  vessel  to  bring  same  into 
court  to  answer  the  judgment);  The 
Schooner  George  Frescott,  10  F.  Csb. 
No.  6,3S9.  1  Bien.  1  (holding  that 
where  a  master  of  a  vessel  removed 
and  sold  her  sails  by  virtue  of  a 
mortgage  held  by  him,  and  the  vessel 
was  afterward  ubeled  by  other  par- 
ties, the  maater  could  be  oompelled 
to  pay  the  proceeds  of  the  satis  Into 
court). 

[a]   Tnlffht  monejr  adnttled  to  b* 

Aiw.'  One  has  no  right  to  give  ball 
for  freight  moneys  which  he  admits 
to  be  due,  and  ne  should  pay  the 
same  Into  court  on  attachment  of 
cargo  for  the  freight,  but  he  cannot 
be  compeUed  to  give  ball  for  the 
cargo.  The  (Tanal-boat  Monadnock,  17 
F.  Oeui.  No.  9,704,  6  Ben.  SB7. 

88.  Copp  V.  Decastro,  eta,  Sugar 
Rellnlng  Cfo..  S  F.  Cas.  No.  3,215,  8 
Ben,  321  (holding  that  the  suit  against 
respondent  under  the  conditions  men- 
tioned In  the  text  will  be  enjoined, 
although  the  result  would  be  to  turn 
the  proceeding  into  one  In  rem  against 
the  freight). 

Si.  U.  S.  V.  The  Schooner  La 
Jeune  Eugenie,  26  F.  Cas.  No.  lE.BBl, 
2  Mason  409. 

[a]  Where  tlM  tttte  to  a  vessel 
ooald  not  be  determined  pending  an 
accounting  between  the  parties,  the 
I>08session  was  awarded  to  the  mas- 
ter, who  was  part  owner,  on  his  own 
stipulation.  Coverdale  v.  The  Schoon- 
er North  America,  6  F.  Cas.  No.  8,289, 
Crabbe  420. 

86.  The  Joseph  Oorham,  13  F.  Cas. 
No.  7,637.  2  Nn<egObs  383  (property 
In  [WBsesslon  of  marshal  of  another 
district) :  The  T>hebe.  1»  F.  Cas.  No. 
11,066,  1  VTare  26S. 


[a1  PnnMrtir  taken  wltkont  order 
of  court. — -where  petitioner,  without 
order  of  the  court,  has  obtained  pos- 
session of  property  from  the  marshal 
who  had  seized  the  same  on  process 
in  rem,  the  court  will  not  order  the 
marshal  to  deliver  possession.  The 
Steam  Ferry  Boat  Roslyn.  SO  F.  Cas. 
No.  12,067,  8  Ben.  45B.  _ 

86.  Stratton  v.  Jarvis,  8  Pot.  (tJ. 
S.)  4,  8  Li.  ed.  846. 

87.  Admiralty  Rule  No.  10;  The 
Willamette  Valley,  63  Fed.  130;  The 
Mendota,  14  Fed.  358;  The  Cheshire, 
5  F.  Cas.  No.  2,656,  Blatchf.  Prize 
Cas.  165  [aff  B  F.  Cas.  No.  2,657, 
Blatchf.  Prize  Cas.  643]j  The  Ship 
JJathaniel  Hooper,  17  P.  Cas.  No. 
10,032,  3  Sumn.  542;  Stoddard  v.  Read, 
28  F.  Cas.  No.  13.470,  2  Dall.  40. 

[a]  Property  whose  value  Is  be- 
ing destroyed  oy  obaxgss  during  Its 
custody,  as  storage  charges,  may  be 
sold  as  perishable  pr^erty.  V.  S.  v. 
Lion,  26  F.  Cas.  No.  16,607,  1  Sprague 
899 

[t>]   piglit  to  s«U  after  ^peaL^ 

In  Jennings  v.  Carson,  4  Cranch  (U. 
S.)  2,  2  L.  ed.  631,  It  waa  held  that 
the  res  does  not  follow  an  appeal  Into 
the  appellate  court,  but  remains  In 
the  court  below,  which  may  order  It 
sold  as  perishable  notwithstanding 
the  appeal.  See  also  Jories  v.  Waliter, 
13  F.  Cas.  No.  7,506,  Brunn.  Coll.  Cas. 
26,  Z  N.  C.  475. 

[c]  Bffect  of  sale. — Such  a  sale 
extinguishes  all  liens  upon  the  prop- 
erty sold,  whether  arising  under  the 
maritime  law  or  created  by  act  of 
the  owners  or  by  state  statutes.  The 
Evangel,  94  Fed.  680;  The  Trenton, 
4  Fed.  667. 

88.  The  Schooner  Two  Marys,  24 
F.  Cas.  No.  14,300,  10  Ben.  558. 

[a]  In  oase  of  oonfilotlng  olalma 
the  marshal  should  not  deliver  the 
property  without  the  order  of  the 
court.  The  Schooner  Two  Marys,  24 
F.  Cas.  No.  14.300,  10  Ben.  558. 

[b]  Sellvery  to  wrong  persfm. — 
Where,  upon  discontinuance  of  a  suit 
In  rem,  the  marshal  delivers  the  res 
to  the  wrong  person,  the  court  cannot 
make  a  summary  order  for  Its  return, 
because,  the  suit  having  been  discon- 
tinued, the  jurisdiction  Is  gone.  The 
remedy  of  the  rightzut  owner  la  by 
aotlon  -against   the   marshal.  The 


Propeller  Jack  Jewett,  18  F.  Cas.  No. 
7,121,  2  Ben.  35$. 

89.  La  Normandle,  68  Fed.  427,  7 
CCA.  285;  Providence  Washington 
Ins.  Co.  V.  Wager,  35  Fed.  364;  At- 
lantic Mut.  Ins.  Co.  V.  Alexandre,  15 
Fed.  279  [cit  The  Sabine,  101  U.  S. 
384,  26  L.  ed.  982;  The  Steam-Ship 
Zodiac.  6  Fed.  .220]  (h()lding  that  the 
action  in  rem  was  no  bar  to  a  sub- 
sequent action  In  personam,  the  lat- 
ter being  a  remedy  which  could  not 
be  maintained  In  a  proceeding  in  rem. 
because,  under  Admiralty  Rule  No. 
16,  In  cases  of  celllslon,  the  remedies 
In  personam  and  in  rem  cannot  be 
maintained  in  the  same  action). 

90.  Providence  Waahtngton  Ins. 
Co.  V.  Wager,  36  Fed.  364.  ■ 

91.  The  City  of  New  York.  26  Fed. 
149;  Atlantic  Mut.  Ins.  Co.  V.  Alex- 
andre, 16  Fed.  279. 

93.  La  Normandle,  68  Fed.  4S7,  7 
CCA  285.  See  also  Atlantic  Mut.  Ins. 
Co.  v.  Alexandre,  16  Fed.  279. 

93.  The  Hayttan  Republic;  164  U. 
S.  118,  14  Sdt  992,  18  L.  «d.  93» 
(where  the  question  whether  the  pen- 
dency of  Suits  in  different  district 
courts  was  a  subject  matter  of  the 
defense   "Either  suit   pending"  was 

Sretermltted);  The  Pioneer,  19  F. 
as.  No.  11,176,  1  I>eady  58. 

94.  The  Haytian  Republic,  154  U. 
S.  118,  r4  set  992,  38  L.  ed.l30.  See 
also  supra  8  174,  note  67. 

95.  La  Normandle,  58  Fed.  427.  7 
CCA  286;  The  Albert  Schultz,  12  Fed. 
166;  The  Steamship  Idaho.  12  F.  Cas. 
No.  6.996,  4  Ben.  272  (where  the  pro- 
ceedings in  one  of  three  litigations 
involving  title  to  the  same  property, 
brought  In  different  courts,  were 
stayed  unless  libelant  should  elect  to 
stay  proceedings  in  the  other). 

98.  The  Clampa  Emilia.  S9  Fed. 
126. 

[a]  Vtay  pandlnf  tsnulaation  of 
cross  snlt.»m  a  suit  for  towage,  a 
defendant  who  has  a  counterclaim 
for  damages  for  negligent  perform- 
ance of  the  contract  In  excess  of 
libelant's  claim  cannot  recover  the 
full  damages  by  answer,  but  only  by 
cross  libel;  and,  as  he  cannot  split  his 
cross  demand,  but  must  trust  it  In 
the  cross  suft,  he  Is  entitled  to  luive 
the  libel  and  cross  libel  heard  to- 
gether, it  brought  in  the  same  court; 
and  if  brought  in  dlflerant  courts, 
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of  an  aetion  in  a  state  court  is  not  a  good  plea  in 
abatement  of  a  suit  in  an  admiralty  court/  espe- 
cially if  the  suits  are  not  of  the  same  nature,  as 
where  the  snit  in  the  admiralty  court  is  in  rem  and 
the  aetion  in  the  state  court  is  in  perBonamf"*  or 
where  the  parties  are  not  the  same.'*  It  has  been 
held,  however,  that  the  pendency  of  a  replevin  suit 
m  a  state  court  to  settle  the  right  of  property  in  a 
vessel  is  a  bar  to  a  libel  in  admiralty  to  settle  the 
same  right  between  the  same  persona ;  not  technically 
a  bar  as  a  plea  of  lis  pendens,  but  fiffectively,  to 
prevent  a  conflict  of  jurisdiction.^  And  a  court  of 
admirally  may  stay  the  proceedings  in  any  cause 
before  it,  when  injustice  would  result  from  proceed- 
ing, to  await  the  determination  of  proceedings  in 
a  state  court* 

236J  d.  Mode  of  Haking  Objection.  The  ob- 
jection of  lis  pendens  must  be  taken  by  a  dilatory 
or  declinatory  exception;  in  other  words,  by  a  spe- 
cial plea  in  toe  nature  of  a  plea  in  abatement,^  which 
is  always  brought  forward  before  the  general  de- 
fense in  bar  or  general  answer  on  the  merits/ 

[$  237]  2.  Premature  Commencement  of  Snit. 
Although  it  has  been  held  that  a  libel  prematurely 
brought  must,  if  duly  excepted  to,  be  dismissed  not- 
withstanding the  right  of  action  becomes  perfected 
during  the  progress  of  the  suit,*  this  will  not  as  a 
rule  be  done  merely  because  the  suit  was  brought 
too  soon,  if  the  right  to  libel  subsequently  accrues 
before  the '  determination  of  the  issue,  and  if  sub- 
JudKRle 


,  _  lent  on  the  Hbel  should  be 
stayed  until  reasonable  opportunity 
Is  had  for  the  trial  of  th«  twunter- 
claim  in  the  cross  IlbeL  The  Clunpa 
Bmllla,  39  Fed.  126. 

97.  The  Tubal  Cain.  9  Fed.  834; 
Certain  Logs  Uaborany,  5  F.  Cas.  No. 
2,S5»,  2  Sumn.  689;  The  Prince  Albert, 
19  F.  Cas.  No.  11,426,  6  Ben.  888-  A 
Raft  of  Spars,  20  P.  Cas.  No.  11,528, 
Abb.  Adm.  291.  Compare  The  Mde 
Foo,  6  Hawaii  294.  In  this  case  a 
steamer  havlns  been  libeled  for 
quarantine  expenses,  a  bond  was 
grlven  for  her  release,  upon  which  a 
common-law  action  was  brought;  on 
the  next  arrival  of  the  steamer  she 
was  asaln  libeled  for  the  same  cause 
of  action.  It  was  held  that  as  the 
common-law  suit  was  still  pending  and 
the  admiralty  suit  was  for  the  same 
cause  of  action,  the  latter  must  abate. 

[al  Salt  for  mgtw;  atteolUMiit  In 
mtmXm  oonxt. — The  right  of  a  seaman 
to  sue  In  admiralty  In  personam  for 
his  wages  Is  in  no  manner  affected  by 
an  attachment  of  his  wages  by  trus- 
tee process  issuing  out  of  a  state 
court.  Bourne  v.  Ross,  17  Fed.  708 
[aff  14  Fed.  8681. 

98.  Certain  Logs  Mahogany,  E  F. 
C^s.  No.  2,5S9.  2  Bumn.  589;  The 
Prince  Albert.  19  F.  Cas.  No.  11,426, 
6  Ben.  886;  A  Raft  of  Spars,  20  F. 
Cas.  No.  11,528,  Abb.  Adm.  291. 

as.  Certain  trf>g8  Hahogany,  5  F. 
Cas.  No.  2.569.  2  Sumn.  689. 

1.  Taylor  v.  The  Royal  Saxon.  23 
P.  Cas.  No.  13.803.  1  Wall.  Jr.  311. 

a.  The  Edith,  34  Fed.  927;  The 
Albert  Schultz,  12  Fed.  166  (holding 
that  after  Judgment  In  favor  of  a 
party  havlna:  a  claim  upon  the  re- 
siduum in  the  registry,  the  court  of 
admiralty  will  proceed  as  Indicated  in 
the  text,  when  It  Is  brought  to  its 
notice  that  an  equitable  action  of 
nullity  has  been  Instituted  In  a  state 
court  to  annul  the  transfer  by  which 
such  party  held  title  to  the  claim  on 
the  ground  of  fraud  and  simulation) ; 
The  Idaho,  12  F.  Cas.  No.  6,996,  4 
Ben.  272.  See  also  The  Jotm  and 
Mary,  Swab.  471. 

3.  Certain  Irftn  Mahogany,  6  F, 
Cas.  No.  2,659,  »  Sumn.  689:  The 
Prince  Albert,  19  F,  Cas.  No.  11,426. 
6  Ben.  886. 

4.  Certain  Logs  Uahogatay,  6  P. 


Cas.  No.  2.659,  2  Bumn.  689.  And  see 
supra  I  204. 

B.  Henderson  v.  Three  Hundred 
Tons  Iron  Ore,  88  Fed.  86;  The  Mar- 
tha, 16  F.  Cas.  No.  9.144,  Blatchf.  & 
H.  161.  In  One  Thousand  Two  Hun- 
dred and  Sixty-flve  Vltrifled  Pipes,  18 
F.  Cas.  No.  lO.SSe.  14  Blatchf.  274 
[rev  24  F.  Cas.  No.  14,280,  S  Beni 
402]  the  Ubel  was  dtnnlssed.  with 
costs. 

e.  The  Lassell,  193  Fed.  6S9;  Clark 
V.  Five  Hundred  and  Five  Thousand 
Feet  Lumber,  66  Fed.  236,  12  CCA 
628;  The  Pioneer,  68  Fed.  279;  The 
Papa,  46  Fed.  676;  The  L.  6.  Snow, 
15  Fed.  282:  The  Hyperion's  Cargo, 
12  F.  Cas.  No.  6.987,  2  Lowell  93. 

7.  The  Lassell.  198  Fed.  639;  The 
Blla,  84  Fed.  471;  Clark  v.  Five  Hun- 
dred and  Five  Thousand  Feet  Lum- 
ber. 66  Fed.  236,  12  CCA  628;  The 
Pioneer,  53  Fed.  279;  The  Papa,  46 
Fed.  676;  Henderson  v.  Three  Hun- 
dred Tons  Iron  Ore,  38  Fed.  36;  Eight 
HundreA  and  Forty-One  Tons  Iron 
Ore, ^5  Fed.  615,  25  Fed.  864;  The  Hy- 

Serlon's  Cargo,  12  F.  Cas.  No.  6,987, 
Lowell  93;  The  Isaac  Newton,  IS  F. 
Cas.  No.  7.089,  Abb.  Adm.  11:  The 
Salem's  Cargo.  21  F.  Cas.  No.  19.248, 
1  Sprague  389. 

8.  Furnlss  v.  Tbe  Magoun,  9  F. 
Cas.  No.  6,163,  Olcott  56  (holding  that 
the  objection,  which  Is  In  the  nature 
of  a  dilatory  plea,  should  be  raised 
on  the  return  day  of  the  warrant  of 
arrest  by  exception).  See  also  supra 
S  128. 

9.  The  Isaac  Newton,  IS  F.  C!as. 
No.  7,089,  Abb.  Adm.  11. 

10.  The  Fdward,  8  F.  Cas.  No. 
4,289,  Blatchf.  &  H.  286;  Furnlss  v. 
The  Brig  Magoun,  9  F.  Cas.  No.  6,163, 
Olcott  56. 

[a]  Oasts  wltbont  plea  In  abate- 
mcniL — ^Although  no  plea  in  abate- 
ment is  filed  on  the  ground  of  a 
premature  commencement  of  the  suit, 
the  court  will  protect  the  parties  in 
the  adjustment  of  costs  from  any  In- 

Justlce  arising  therefrom.  The  Isaac 
Tewton,  IS  F.  Cos.  No.  7.089,  Abb. 
Adm.  11. 

11.  The  Salem's  Cargo,  21  F.  Cas. 
No.  12.248,  1  Spragne  989.  _ 

la.  Bee  The  Li.  B.  Snov.  Xi  Fed. 
282. 

1*.  Bee  mfra  I  m. 


stantial  joBtiee  can  be  done  under  it,"  spee  the 
court,  w^ont  diBmissing  the  libel,  by  giving  or 
withholding  costs  or  otherwise  may  give  the  obim- 
ant  an  indemnity  for  all  loss  or  inconvenisnea  he 
has  sustained  by  such  premature  action.' 

Objeetton  that  a  lib«l  is  prematurely  brought  must 
be  raised  prompt^  by  plea  in  abatement  or  demur- 
rer,* and  will  be  waived  if  an  answer  is  filed  to  the 
merits  and  the  case  is  brought  to  a  hearing,"  or  by 
the  claimant's  agreeing  to  the  commencement  of 
tbe  suit  and  giving  stipulation  without  objection," 
or  perhaps  by  admitting  in  the  answer  that  there  is 
a  sum  due  and  offering  to  pay  it." 

238]  S.  Contributory  Negligence— a.  In  Qm- 
eraL  In  cases  of  marine  tort,  with  the  exception 
of  injuries  resulting  in  death,^  courts  of  admiralty 
are  not  bound  by  the  common  and  civil-law  rules 
governing  cases  of  contributory  negligence,  but  will, 
in  the  exercise  of  a  sound  discretion,  give  or  with- 
hold damages  according  to  principles  of  equity  and 
justice,'  considering  all .  the  circamgtancea  of  tbe 
case.**  Therefore  contributory  negligence  on  the 
part  of  libelant  is  not,  of  necessity,  a  bar  to  his 
recovery,  but  the  court  will  apportion  the  dam- 
ages."' This  rule  of  dividing  damages  where  both 
parties  are  at  fault  was  first  applied  to  collision 
cases  only,"  and  afterward  extended  to  all  cases  of 
maritime  torts  occasioned  by  concurrent  negligence.^^ 

The  doctrine  of  assmnptdon  of  risk  is  applied  in 
admiralty,  however,  as  fully  as  in  other  branches 

14.  The  Palmyra.  12  Wheat.  (tJ. 
S.)  1,  6  L.  ed.  631;  The  Marlanna 
Flora.  11  Wheat.  (U.  S.)  1.  6  L.  ed. 
405;  Olsen  v.  Flavel,  34  Fed.  477,  18 
Sawy.  232;  The  Wanderer,  20  Fed. 
140:  McCord  v.  The  Steamboat  Tiber, 
16  F.  Cas.  No.  8,715,  6  BIss.  409. 

15.  Smith  V.  City  of  Shakopee,  103 
Fed.  240,  44  CCA  1;  Johnson  v.  Jo- 
hansen,  86  Fed.  886,  30  CCA  676;  The 
Serapis,  49  Fed.  398  frev  on  other 
grounds  51  Fed.  91,  2  CCA  1021;  The 
City  of  Rome,  49  Fed.  392;  The  Na^ 
than  Hale,  48  Fed.  698;  The  Mystic, 
44  Fed.  898:  Anderson  v.  The  Ashe- 
brooke,  44  Fed.  124;  Olsen  v.  Flavel. 
34  Fed.  477,  13  Sawy.  282;  The  Truro, 
31  Fed.  158;  The  Daylesford,  30  Fed. 
633; ,  The  Max  Morris.  24  Fed.  860 
[aff  28  Fed.  881  (aCf  137  U.  S.  1,  11 
set  29,  34  L.  ed.  686)],  (extending  the 
admiralty  rule  for  api^rtlonliw  dam- 
ages in  collisions  to  ordinaVy  actions 
for  personal  injuries):  The  Mabel 
Comeau&  24  Fed.  490;  The  Wan^rer, 
20  Fed.  140,  4  Woods.  25;  The  Ex- 
plorer, 20  Fed.  135.  See  also  The 
Valencla/llO  Fed.  221  tatt  117  Fed. 
68,  64  CCA  4543  (where  contributory 
negligence  was  taken  into  account  In 
apportioning  damages). 

[a]  yornidatton  of  rale ^— The  rule 
of  the  equal  apportionment  of  the 
loss  where  both  parties  were  In  fault 
would  seem  to  h&ve  been  founded  upon 
the  difficulty  of  determining,  in  such 
cases,  the  degree  of  negligence  In  the 
one  or  the  other.  The  Max  Morris, 
137  U.  S.  1,  11  set  29,  34  L.  ed.  586. 

Cb]  ne»  ^  foneev  «dJ«aioa11oB.p— 
A  plea  of  a  former  common-law  ad- 
judication Is  not  sufficient  unless  It 
appears  that  the  ground  of  adjudica- 
tion was  the  absence  of  fault  on  the 
part  of  defendant  and  not  proof  of  a. 
fault  on  the  part  of  plaintiff.  The 
City  of  Borne.  49  Fed.  S98. 

le.  The  Max  Morris,  1ST  U.  a  1, 
11  set  29,  94  L.  ed.  586;  The  Scandi- 
navia. 166  Fed.  403.  See  ColUslon 
[7  Cyc  877  et  seq]. 

17.  The  Max  Morris,  187  U.  S.  1, 
11  set  29,  34  L.  ed.  589;  Tbe  Scandi- 
navia. 168  Fed.  403. 

BiSeet  of  sisnieii'e  nagUgtnot  am 
xifht  to  xeoorer  for  penMul  injuries 
see  Seamen  [85  Cyc  18451. 

Kk  eolUiAoa  caaea  see  Collision  [7 
Cyo  877]. 
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of  jurisprudehce,  notwithatanding  the  role  thkt  dam- 
ages will  in  some  cases  o£  concurrent  negligence  be 
divided." 

[i  239]  b.  Doatih  by  Wrongful  Act  In  suits  by 
representatiyes  of  a  deceased  person  for  damages 
for  death  by  wrongful  act,  varying  from  the  general 
rule  in  admiralty,  contributory  negligence  bars  re- 
covery." This  is  for  the  reason  that  the  action 
rests  entirely  upon  the  state  statute  and  any  defense 
which  would  bar  recovery  in  the  state  courts  must 
be  held  equally  good  in  the  o^mirftlty  courts.^ 

[%  240}  4.  .Lhnitatlons  and  Lachea — a.  In  Gen- 
eral. Except  in  criminal  cases^^  and  tbose  of  a 
qustai  criminal  character,  as  for  offenses  against  the 
revenue  lawb  for.  which  forfeitures  are  enforced  by 
proceedings  in  rem  in  admiralty,^^  no  period  of  limi- 
tation is  fixed  for  the  commencement  of  suits  in 

Xa  tOW«a«  OMM  see  Towa^re  [38 
Cyo  6881. 

18.  The  Scandinavia,  156  Fed.  403. 
And  see  The  Saratoga,  94  Ped.  221, 
86  CGA  208  [rev  87  Fed.  8491;  The 
fierapls,  51  Fed.  91,  2  CCA  102  [rev 
4»  Fed.  893].  „  ^ 

19.  aretschmdnn  v.  Fix,  189  Fed. 
716;  Boblnson  v.  Detroit,  etCa  Steam 
Nav.  Co.,  73  Fed.  883,  20  CCA  86: 
The  City  of  Norwalk.  6B  Fed.  98  [s^ 
61  Fed.  364,  9  CCA  521];  The  A.  W. 
ThompBon,  39  Ped.  115;  The  Bernlna, 
IS  App.  Cas.  1  [aff  12  P.  D.  58,  and 
rev  11  P.  D.  31]  .  (conatriiing  Lord 
CampbeU'B  Act).     -  ™  ^ 

flO.  Qutnette  v.  Blsao,  136  Ped. 
825,  69  CCA  503,  6  LRAN&  303;  The 
City  of  Norwalk,  56  Fed.  98  [alf  61 
Fed.  364,  9  CCA  621  J;  The  A.  W. 
Thompson,  39  Ped,  115.  .  _  . 

ai.    Benedict  Adm.  (4th  ed)  %  516. 
Bee, Criminal  Law  [12  Cyc  254]. 

aa.    U.  S.  Rev.  St.  S  1047;  Benedict 
Adm.  (4th  ed)  9  516.  „  .  ... 

83.  The  Bouthwark,  128  Fed,  149; 
Southard  v.  Brady,  36  Fed.  560;  Cad- 
mus V.  Polhamua,  4  P.  Cae.  No. 
2,282a;  Duane^  v.  Goodall,  7  P.  Cas, 
No.  4,105;  Stlllman  v.  The  Buckeye 
State,  23  F.  Cas.  No.  13,445,  Newb. 
Adm.  111.  ,  ^ 

.  IH.  Pacific  Coast  Steamship  Co.  v. 
Bancroft-Whitney  Co.,  94  Ped.  180,  86 
CCA  135  [rev  on  other  rfrounds  180 
U.  8.  49.  21  set  278,  45  L.  ed.  4191: 
The  William  M.  Hoag,  69  Ped.  742 
taff  168  U.  S.  448,  18  SCt  IH.  42  L. 
ed.  537];  The  Queen  of  the  Paclflc, 
61  Fed.  218;  Brown  v,  Jones,  4  P.  Cas. 
No.  2,017,  2  Gall.  477;  The  Chuaan,  5 
F.  C^as.  No.  2,717,  3  Story  455;  Hall  v. 
Hudson,  11  P.  Cas.  No.  5,935.  2 
8pra«ue  65:  The  Mary,  16  P.  Cae. 
No,  9,186,  1  Paine  180:  Wlllard  v. 
Dorr,  29  F.  Cas.  No.  17,679,  3  Mason 
91.  *  • 

[a]  angUah  atatnU  wrt  avpUoahie. 
— The  statute  of  Anne  llmttins  suits 
in  admiralty  for  seamen's  wages  to 
a  certain  period  does  not  apply  to 
suite  in  the  courts  of  the  United 
States.  Willard  v.  Dorr,  29  P.  Cas. 
No.  17,679,  3  Mason  91. 

as.  Paclflc  Coast  Steamship  Co.  v. 
Bancroft-Whitney  Co.,  94  Fed.  180. 
36  CCA  185  [rev  on  ether  grounds 
180  U.  S.  49,  21  SCt  278,  46  L.  ed. 
419];  The  Queen  of  the  Pacific,  61 
Fed.  213:  Brown  v.  Jones^J  F.  Cas. 
No.  2,017,  2  Gall.  477;  Willard  v. 
Dorr,  29  P.  Cas.  No.  17.679,  3  Mason 
91. 

36.  The  Key  City,  14  Wall.-  (U.  S.) 
653,  20  L,  ed.  896;  The  Lyndhurst,  48 
Fed.  839:  Southard  v.  Brady,  36  Ped. 
660;  Scull  v.  Raymond,  18  Ped.  647; 
The  Walter  M.  Fleming,  9  Fed.  474; 
The  Robert  Gaskln.  9  Fed.  62;  The 
Brig  Wexford,  7  Fed.  674;  The  Boli- 
var, 3  F.  Cas.  No.  1^609,  Olcott  474; 
The  City  of  Paris,  5  P.  Cas.  No.  2,767, 
14  Blatchf.  631;  The  Columbia,  6  F. 
Cas.  No,  3,036,  13  Blatchf.  521:  The 
D.  M.  French.  7  F.  Cas,  No.  8.938,  I 
Lowell  43;  The  Harriet  Ann,  11  P. 

'        >.  13;  Ocean  Ins, 

:  CO.,  18  ^<;^ 


Cas.  No.  6,101..  &,j 
Co.  T.  Bun  VSAC. 


No.  10,408,  IS  Blatohf.  249  [rev  on 
other  grounds  107  U.  8.  485,  1  SCt 
582,  27  U  ed.  3871;  Pease  t.  The 
Napoleon.  19  F.  Cas.  7^0.  10.888.  Newb. 
Adm.  37;  The  Sarah  Ann.  21  F.  CaS. 
No.  12.342,  2  Sumn.  206;  Smith  v. 
Sturgis,  22  F.  Caa  No.  18,111,  3  Ben. 
830:  Willard  v.  Dorr.  29  P.  Cas.  No. 
17,680,  3  Mason  161;  The  Jonge  Jan, 

1  Dods.  463. 
Xu  suits  for  s— mn^  wafw  see 

Seamen  [35  Cyc  12361. 

ar.  O'Brien  v.  Miller,  168  U.  S. 
287.  18  SCt  140,  42  L,  ed,  469;  The 
Key  City,  14  WalL  (U,  S.)  653,  20 
L.  ed.  896;  Bailey  v.  Sundberg,  49 
Ped.  583,  1  CCA  387;  The  Carrie,  46 
Fed.  796;  The  John  Dillon,  46  Ped. 
527;  The  Martlno  Cilento,  22  Fed.  869 
(three  and  one-half  years):  Hatch  v. 
The  Boston,  3  Ped,  807;  The  Argo,  1 
F.  Cas,  No.  515,  7  Ben.  304;  The 
Blenheim,  3  P.  Cas.  No.  1,539,  5  Sawy, 
192,  6  NYWklyDlg  545;  The  Chusan, 
6  P.  Cas.  No.  2,717.  2  Story  455;  The 
Columbia,  6  P.  Cas.  No,  3,036,  13 
Blatchf.  t>21  (libel  verified  two  years 
after  collision,  but  not  filed  until  five 
years  after  collision):  Duane  v.  Good- 
all,  7  P.  Cas,  No.  4,105;  The  Galloway 
C.  Morris,  9  P.  Cas.  No.  6,204,  2  Abb. 
164,  7  Phlla.  (Pa.)  572;  The  Harriet 
Ann,  11  F.  Cas.  No.  6,101,  6  Blsa  13: 
Joy  V.  Allen,  18  P.  Cas.  No,  7,552, 

2  Woodb.  &  M.  303;  Birtt  v.  The  Nor- 
folk, 18  F.  Cas.  No.  10,297,  2  Hughes 
123;  Stlllman  v.  The  Buckeye  State, 
28  P.  Cas.  No.  13,446,  Newb.  Adm. 
Ill;  The  Utility,  28  F.  Cas.  No.  16,806, 
Blatchf.  ft  H.  218. 

[a]  "TlM  quMitlom  aa  to  what  Is 
to  b«  oonstdsxed  a  rMsoBatil*  time 
has  not  been,  and  cannot  be,  settled 
by  any  precise  or  definite  rule,  that 
would  be  applicable  to  all  Unds  and 
classes  of  cases.  The  prdper  solu- 
tion of  the  question  depends,  to  a 
great  extent,  upon  the  -facts  and  cir- 
cumstances of  each  particular  case. 
What  would  be  lachea  In  one  case 
might  not  constitute  laches  In  an- 
other, where  the  facta  are  different. 
Mere  lapse  of  tllhe  Is  not  always  the 
true  criterion  to  follow,  although  It 
often  constitutes  an  Important  factor. 
State  statutes  of  limitations  are  often 
adopted  by  analogy.  But  In  some 
cases  courts  have  held  a  party  guilty 
of  laches  for  failure  to  bring  his 
suit  within  a  reasonable  time,  al- 
though the  statute  of  limitations  has 
not  expired.  Others  h.ive  declined 
to  dismiss  the  suit  on  the  ground  of 
laches,  even  where  not  brought  within 
the  time  required  by  analogy  of  the 
statutes  of  limitation  at  law.  The 
court,  in  determining  the  question, 
must  necessarily  be  governed  by  the 
exercise  of  Its  sound  legal  discretion, 
with  special  reference  to  the  facts." 
Pacific  Coast  Steamship  Co.  v.  Ban- 
croft-Whitney Co.,  94  Fed.  ISO,  189, 
36  CCA  136  [aff  78  Fed.  155]. 

[b]  Vegllgeao*  of  ssamea's  prooi 
tor. — ^Laches  which  would  lose  or- 
dinal' libelants  their  rights  Will 
not  be  allowed  tO'  prejudice  s«amen 
by  th«  loss  of  -  their,  alalms  thtjoiusrh 


admiralty."  The  exercise  of  admiralty  and  man- 
time  jurisdiction  in  the  United  States  courts  is 
governed  entirely  by  the  legislation  of  congress  arid 
the  general  principles  of  maritime  law."  They  are 
not  controlled  by  the  periods  of  limitation  prescribed 
by  state  statuteB.** 

[$  241]  b.  Stale  Demandft— (1)  General  Rule. 
Independently^  however^  of  any  limitations,  courts 
of  admiralty  will  not  entertain  suits  for  stale  de- 
mands, and  they  adopt  the  principle  that  laches  or 
delay  will,  under  proper  circumstances,  constitute  a 
valid  defense."  Lapse  of  time  alone  will  not  make 
the  demand  stale,  nor  can  any  rule  be  safely  pre- 
scribed as  absolute  in  all  cases  as  to  the  period  nec- 
essary ;  the  delay  which  will  defeat  such  a  suit  must 
in  every  case  depend  on  the  peculiar  equitable  cir- 
cumstances of  the  ease.^  But  relief  will  be  refused 

the  negUgeaos  of  their  proctor.  The 
Leo,  8  P.  Cas.  No.  8,25if.  fi  Ben.  486; 
The  Leo.  8  F.  Cas.  No.  8,253,  S  Ben. 
506. 

[c]  alalms  h«ldalal«^(i)  Twelve 

Sears*  unexplained  delay.  Willard  v. 
iprr.  29  P.  Cas.  No.  l'L680,  8  Mason 
161.  (2)  Unexplained  delay  in  filing 
a  libel  In  1878  for  a  colUsfon  occurring 
In  1868.  The  Columbia,  6  F,  Caa,  No, 
3,086,  13  Blatchf.  521,  (3)  Six  and 
a  half  years"  delay  In  bringing  libel 
for  loss  of  cargo  by  collision,  wait- 
ing, by  advice  of  counsel,  until  a 
litigation  as  to  the  fault  of  the  vessels 
had  been  decided  In  a  suit  by  the 
owner  of  the  lost  vessel,  nothing  pre- 
venting suit  during  this  period,  Nes- 
blt  V.  The  Amboy,  36  Fef  925.  (4)  A 
libel  in  personam  filed  against  a  well 
known  merchant,  accessible  dally, 
eight  and  a  hal^  years  after  action 
had  accrued,  although  Ineffectual  pro- 
ceedings In  rem  for  the  satisfaction 
of  the  same  claim  had  been  pending 
most  of  that  iteriod.  Scull  v.  Ray- 
mond, 18  Ped.  547.  (5)  Failure  by  a 
member  of  a  whaling  crew  to  prose- 
cute the  vessel  owners  for  his  share 
of  oil  lost  abroad  until  nearly  six 
years  have  elapsed  and  the  master  Is 
dead  and  insolvent.  Joy  v.  Ailen,  IS 
P.  Cas.  No.  7,552,  2  Woodb.  &  M. 
303. 

[d]  Claims  held  not  staU. — (1) 

Long  delay  not  shown  to  have  led 
to  losses.  Joy  v.  Allen.  13  P.  Cas.  Na 
7,552,  2  Woodb,  A  M,  303.  (2)  Delay 
in  proceeding  against  vessel  to  re- 
cover penalty  until  the  recovery  of 
Judgment  in  a  personal  action  against 
the  master.  Hatch  v.  The  Steam- 
Boat  Boston,  3  Ped.  807.  (3)  Demand 
for  loss  of  freight  prosecuted  on  the 
first  arrival  of  the  vessel  within  the 
district  where  the  cause  of  action 
arose.  The  Blenheim,  8  F.  Cas.  No. 
1,689,  6  Sawy.  192,  6  NTWklyDlg  545. 
See  also  The  Ship  Hary,  16  P.  Cas. 
No.  9,186,  1  Paine  180.  (4)  Delay  of 
Interveners,  in  a  suit  In  rem.  In  Issu- 
ing process  against  the  vessel  result- 
ing from  a  mistaken  belief  that  a 
stipulation  under  the  original  libel 
under  which  the  vessM  had  been  re- 
leased before  they  had  filed  their 
claims  was  security  for  the  payment 
thereof,  where  the  mistake  was  not 
disclosed  until  a  decision  of  the  su- 
preme court  reversing  a  decision  be- 
low in  favor  of  the  Interveners.  The 
Oregon,  78 'Fed.  846  [rtr  on  cthn- 
grounds  81  Fed.  876,  26  CCA  S65). 
(6)  A  libel  by  seamen  of  a  schooner 
against  a  steamship  for  loss  by  col- 
lision, where  the  process  was  not 
issued  for  five  years  after  filing  the 
libel  and  it  appeared  that  proceed- 
ings were  pending  against  the  steam* 
ship  by  the  owners  of  the  schooner. 
The  Leo,  8  P,  CaS.  No.  8,252.  6  Ben. 
486;  The  Leo,  8  P,  Cas.  No.  8,253.  8 
Ben.  506.  (6)  Delay  pending  another 
case  arising  out  of  the  same  trans- 
action and  substantially  Involving  the 
nierlts  of  thi  case  at  bar.  Jones  v. 
The  RiGhmond,.13  F.  Cas.  No.  7,492. 
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to  the  libelant  when  the  delay  is  such  as  to  prevent 
the  court  from  doing  justice  betwera  the  parties,^ 
or  the  respondents  have  by  reason  thereof  been 
induced  to  change  their  position  greatly  to  their 
disadvantage.*" 

[$  242]  (2)  Analogy  of  State  Statatee  of  Limi- 
tation. While  courts  of  admiralty  are  not  bound 
by  local  statutes,  in  determining  the  question  of 
laches  they  govern  themselves  by  tbe  analogies 
of  the  common-law  or  statutory  limitations,  in 
the  absenca  of  apeeid.  exceptional  circnm- 
stances.*" 

Exceptional  drcmustances  will  sometimes  lead  a 
court  of  admiralty  to  pronoonee  a  claim  stale  after 
a  lapse  of  time  less  than  the  local  statutory  period  - 
of  limitation.'^ 
''As  respects  the  enforcement  of  secret  Bens,  the 
general  coorse  of  the  admiralty  is  to  shorten,  not 
to  lengthen,  the  statutory  period."^  This  is  done  in 
the  interest  of  subsequent  purchasers,  mortgagees, 


or  lienors  who  are  prejudiced  by  prior  secret  encum-- 
brances.""  But  when  no  subsequent  bona  fide  liens 
have  arisen,  there  is  no  good  reason  why  a  suitor 
should  not  be  permitted  to  proceed  in  rem  in  courts 
of  admiralty,  so  long  as  he  may  sue  in  personam, 
or  maintain  ^  suit  at  law  for  the  same  debt.'' 

Extension  of  rule.  The  analogy  of  .statutes  of 
limitation  may  be  followed  in  adi^iiraity  even  in 
favor  of  those  who  eould  not  plead  them  in  the 
courts  of  the  state  wherein  the  admiralty  tribunal 
sits.** 

243]    (3)  As  against  Snbsequent  Purchasers. 

The  rights  of  subsequeht  bona  fide  purchasers  for 
value  without  notice  of  the  debt  will  always  be  a 
factor  in  deciding  as  to  the  staleness.  of  claims," 
especially  if  the  libelant  has  notice  of  the  sale.*^ 
The  general  rule  therefore  is  that,  as  respects  such 
subsequent  bona  fide  encumbrancers,  clidms  must  be 
prosecuted  with  reasonable  promptness,  or  they  will 
be  lost.*^  But  a  purchaser  with  notice  of  the  claims 


28.  Smith  V.  Stursifl,  22  F.  Cas. 
No.  18,111,  8  B«n.  S30. 

SSl  Cobum  T.  Vaetors,  etc,  Ins. 
Co.,  20  Fed.  644. 

SOL  The  Key  City.  14  Wall.  (U.  S.) 
.653,  29  U  ed.  896;  Davla  Smoke- 
less Fuel  Co.,  19S  Fed.  768.  116  CCA 
381  [aff  182  Fed.  10041;  The  San 
Rafael,  141  Fed.  270,  72  CCA  388; 
Donald  V.  Ouy,  135  Fed.  429  [rev  on 
other  erounds  203  U.  S.  399,  27  SCt 
63,  51  L.  ed.  2451;  Bailey  v.  Sundber^, 
49  Fed.  583,  1  CCA  387  [rev  44  Fed. 
807];  Nesblt  v.  The  Amboy,  36  Fed. 
925;  Southard  v.  Brady,  88  Fed.  560; 
Scull  V.  Raymond,  18  Fed.  547;  The 
Blenheim,  3  F.  Cas.  No.  1,539,  6  Sawy. 
J92,  6  NTWklyDig  546;  Cadmus  v. 
Polhamus,  4  F.  Cas.  No.  2,282a:  The 
Frank  MofTat,  9  F.  Cas.  No.  5.060,  2 
Fllpp.  291;  Hall  v.  Hudson,  11  F.  Cas. 
No.  6,935,  2  Sprasue  65;  Joy  v.  Allen, 
13  F.  Cas.  No.  7^52,  2  Woodb.  &  M. 
30S;  The  Platina.  19  P.  Cas.  No.  11.210, 
3  Ware  180;  The  Sarah  Ann,  21  F. 
Cas.  No.  12,342,  2  Sumn.  206  [aff  13 
Pet.  887,  10  L.  ed.  2131;  Saunders  v. 
Buckup,  21  F.  Cas.  No.  12.873,  Blatchf. 
&  H.  264;  Scammon  v.  Cole,  21  F.  Cas. 
No.  12.432,  3  Cliff.  472;  Smith  v. 
Sturgls,  22  F.  Cas.  No.  18,111,  3  Ben. 
330:  Wlllarfl  v.  Dorr,  29  F.  Cas.  No. 
17,679,  8  Mason  91. 

[a]  "The  only  mMon  why  vtatates 
of  llmltatloik  ar«  rwtrded  u  the  ad- 
mlndty  at  all  Is  that  they  furnish  a 
convenient  measure  of  staleness. 
They  repreuent,  or  ought  to  represent, 
the  settled  opinion  of  the  community, 
as  to  when  there  should  be  an  end 
of  litigation,  and  are  therefore  more 
reliable  than  the  views  of  a  judge, 
applied  (perhaps)  to  a  peculiar  situa- 
tion." Davis  V.  Smokeless  Fuel  Co.. 
182  Fed.  1004  Caff  1S6  Fed.  75S,  116 
CCA  881T. 

[b]  "Vhe  policy  of  vtatntes  of 
Umitatloa  m  ■tatatea  of  repMe  must 
be  raapMtcd  la  courts  of  admlnlty 
as  much  as  In  courts  of  common  law. 
In  the  careful  brief  furnished  by  the 
libelant  no  case  Is  cited  where  any 
suit  has  been  sustained  after  the 
lapse  of  the  statutory  period.  .  .  . 
Zn  my  Judgment,  the  court  la  not  war- 
santed  In  extending  the  statutory 
period  in  the  exercise  of  its  discre- 
tionary power  in  admiralty  suits,  ex^ 
cept  for  some  cause  of  practical 
disability  to  sue,  or  for  some  pecu- 
liarities of  a  maritime  nature  that 
demand  recognition  in  a  maritime 
court,  and  make  It  plainly  a  matter 
of  justice  that  this  discretion  should 
be  applied."  Per  Brown,  J.,  in  Nesblt 
V.  The  Amboy,  86  Fed.  925,  926  [quot 
The  Southwark.  128  Fed.  149]. 

[c]  Where  a  state  statnts  creat- 
ing' a  Ilea  or  right  of  action  (1)  limits 
the  time  within  which  a  proceeding 
thereon  may  be  begun  admiralty  will 
observe  the  limitation.  The  EJdlth.  94 
U.  S.  618,  24  li.  ed.  167  [aff  8  F.  Cas. 


O.  Swan,  106  Fed.  94:  The  Catherine 
Whiting,  99  Fed.  446,  89  CCA  592; 
The  H.  N.  Smllie,  70  Fed.  511:  The 
Menomlnle.  86  Fed.  187.  (2)  Where 
a  cause  of  action  rests  wholly  on  a 
state  staiute  which  requires  suits 
founded  thereon  to  be  commenced 
within  a  limited  time,  the  proviso  as 
to  time  attaches  to  the  right  of  action 
ItseU  and  runs  with  the  statute  into 
the  admiralty  courts.  Stem  v.  La 
Compagnie  Generals  Transatlantlque, 
110  Fed.  996  (suit  for  damages  for 
death  by  wrongful  act). 

81.  Southard  v.  Brady,  86  Fed. 
660:  StUlman  v.  The  BucKeye  State, 
23  F.  Cast  No.  18,445,  Newb.  Adm.  111. 
33.   Nesblt  V.  The  Amboy,  86  Fed. 


925. 
33. 
34. 

925. 
[a] 


See  Infra  I  243. 

Nesblt  v.  The  4mboy,  86  Fed. 


Where  no  bona  fide  rights  In- 
tervene.— ( 1 )  Where  no  claims  of 
subsequent  purchasers,  lienors,  or  en- 
cumbrancers intervene,  a  maritime 
lien  will  not  become  stale  or  barred 
from  lapse  of  time  through  a  delay 
"Of  two  years  In  filing  the  libel,  merely 
on  the  ground  that  some  witnesses 
have  been  loht  by  the  respondent. 
The  Martlno  Cllento,  22  Fed.  859;  The 
Galloway  C.  Morris,  9  P.  Cafl.  No. 
6,204,  2  Abb.  164,  7  Phila.  (Pa.)  572 
(holding  that  where  there  has  been 
no  change  of  ownership  forbearance 
to  enforce  a  seaman's  lien  for  wages 
until  after  twenty-one  months'  con- 
tinuous service  will  not  render  his 
claim  stale).  (2)  So,  although  serv- 
ice may  be  had  upon  foreign  owners 
through  an  agent,  failure  to  sue  for 
sixteen  months  and  until  the  first 
return  of  the  ship  to  port,  for  per- 
sonal injuries  recelvea  while  stow- 
ing cargo,  will  not  prevent  the 
maintenance  of  a  suit  in  rem,  where 
no  other  liens  or  rights  have  Inter- 
vened, as  by  suing  In  personam  the 
Injured  party  would  be  compelled  to 
waive  hu  lien  and  rely  on  a  personal 
judgment  against  the  nonresident  for- 
eignera  The  Conde  Wlfredo,  77  Fed. 
324,  23  CCA  187. 

SB.  Davis  V.  Smokeless  Fuel  Co., 
182  Fed.  1004  [aff  196  Fed.  758,  116 
CCA  381].  . 

[a]  Bolt  agaust  foireln  oorpoxa- 
tlnu— In  a  suit  in  an  admiralty  court 
in  New  York  against  a  corporation 
of  another  state,  the  local  statute  of 
limitations,  as  construed  by  the  courts' 
of  the  state,  furnishes  the  proper 
analogy  for  determining  the  staleness 
o£  the  claim  sued  on  and  will  be 
followed,  although  under  the  state 
decisions  the  respondent,  being  a  for- 
eign corporation,  could  not  avail  it- 
self of  the  statute  In  the  state  courts. 
Davis  V.  Smokeless  Fuel  Co.,  196  Fed. 
753.  116  CCA  381  [aff  182  Fed.  10041. 
36.    The  Key  City,  14  Wall.  (U.  S.^ 


U.  S.  618,  24  L.  ed.  167  [aff  8  F.  Cas.  663.  20  U  ed.  896;  The  Hlkita,  62  years  after  tl 
.N(k  4,288,  11  BlatcAtt  jSllrT^^  1(86,  10  CCA  .674,  {wbef-«  pur- ',  taking  every  i 


chasers  made  every  possible  Inquiry 
before  purchasing);  Magee  v.  The 
Lyndhurst-  48  Fed.  889:  The  BristoL 
20  Fed.  800:  The  Robert  aaskln,  i 
Fed.  62:  The  Bolivar,  8  F.  Caa  No. 
1,609,  Olcott  474;  The  D.  M.  French. 
7  F.  Caa  No.  3,938,  1  Lowell  43;  The 
Favorite.  8  F.  Cas.  No.  4,^96.  I  Blss. 
525;  The  Harriet  Ann,  11  F.  Cas.  No. 
6,101,  6  Blss.  18;  The  Utility,  28  F. 
Cas.  No.  16,806,  Blatchf.  &  H.  218. 

[a]  "FnUlo  policy  requires  that 
these  liens  should  not  be  permitted 
to  lie  dormant,  to  the  injury  of  third 
parties  purchasing  without  notice  of 
their  existence."  StUlman  v.  The 
Buckeye  State,  28  F.  Cas.  No.  1S.44S, 
Newb.  Adm.  Ill,  118.  See  also  The 
Bristol,  20  Fed.  800. 

[hi  "The  speed  of  mall  or  t«l«< 
graphlo  oommnnloatlon  lo  these  days 
of  steam  and  electricity  has  changed 
materially  the  prlnclpu  of  laches  In 
admiralty;  and  what  in  the  past  would 
have  been  accomplished  with  so  much 
difficulty.  In  enforcing  a  lien,  that  no 
court  would  have  demanded  it.  Is 
now  so  little  of  an  Inconvenience  as 
to  be  deemed  but  reasonable.  The 
ease  with  which  maritime  informa- 
tion can  be  obtained,  and  the  move- 
ments of  vessels  of  all  classes  traced, 
leaves  no  excuse  for  lack  of  diligence 
or  loss  of  time  in  permitting  them  to 
continue  their  voyages  under  a  secret 
lien,  and  he  who  does  so  permit  It 
does  it  at  the  peril  of  encountering 
the  bona  fide  claim  of  an  innocent 
purchaser."  Per  Locke,  J.,  in  The 
Niklta,  62  Fed.  936,  939,  10  CCA  674. 

37.  The  Bolivar,  3  F.  (3a».  No.  1.609, 
Olcott  474, 

38.  The  Nlkita.  62  Fed.  936, 10  CCA 
674;  Nesblt  v.  The  Amboy,  36  Fed. 
925;  The  Young  America,  30  Fed.  789; 
The  Thomas  Sherlock,  22  Fed.  253; 
The  Bristol,  20  Fed.  800;  Cobum  v. 
Factors,  etc.,  Ins.  Co.,  20  Fed.  644;' 
The  Robert  Gaskln.  9  Fed.  62;  The 
Harriet  Ann',  11  P.  C^as.  No.  6.ioi.  6 
Blss,  18;  Smith  v.  Sturgls,  22  F.  Cas. 
No.  13,111,  S  Ben.  330;  StUlman  v.  The 
Steamboat  Buckeye  State,  23  F.  Cas. 
No.  18,446,  Newb.  Adm.  111. 

[a]  lUuatrations. — Where  a  Uen  is 
to  oe  enforced  to  the  detriment  of  a 
purchaser  for  value  without  notice 
of  the  lien,  the  defense  of  laohes  will 
be  held  valid  under  a  shorter  time  and 
a  mora  rigid  scrutiny  of  the  circum- 
stances of  the  delay  than  where  the 
claimant  is  the  owner  at  the  time  the 
lien  accrues.  The  Key  City,  14  Wall. 
(U.  S.)  653,  20  L.  ed.  896.  See  also 
The  Lyndhurst,  48  Fed.  839  (delay 
for  nearly  a  year  to  take  steps  to  en- 
force his  lien  by  one  furnishing  sup- 
plies, although  the  vessel  had  been 
all  the  time  within  easy  reach  of  proc- 
ess); The  Bristol,  20  Fed.  800  (four 
years  after  damage  done  held  laches 
as  against  owners  who  purchased  two 
the  collision  and  after 
means  to  ascertain  the 
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'is  not  entitled  to  such  consideration 3"°  nor  will  a 
purchaser  be  protected  where  the  circumstances  giv- 
ing rise  to  the  claim  were  so  notorious  that  tbey 
eonld  not  have  escaped  reasonable  inquiry  on  the 
part  of  the  purchaser,"  of  where  the  sale  was  not 
bona  fide,**  or  was  not  a  sale  for  value.*^ 
Later  Uenors  will  be  similarly  protected." 

244}  (4)  Absence  of  Vesael  from  JnriBdicfcion. 
Absence  of  the  vessel  from  the  jurisdiction  is  suffi- 
cient to  rebut  a  presumption  of  laches  in  a  suit 
in  rem.** 

245}    (5)  Kwessity  of  Pleading  l)efeiue.  To 

be  available  &s  a  defense  laches  mnst  be  properly 

pleaded.*" 

246}  M.  Dismissal  and  Disoontiimance— 1. 
DismissaL  A  libel  may  be  dismissed  for  failure  to 
prosecute,**  or  for  a  lack  of  jurisdiction  apparent 
on  its  face,*'  at  where  the  evidence  is  such  that  no 
satisfactory  judgment,  can  be  rendered.*^  But  a 
libel  by  j9int  owners  of  a  vessel  will  not  be  dis- 
missed because  a  minority  of  the  ownere  refuse  to 
proceed.*"  Nor  will  the  court  entertain  a  motion  to 


dismiss  at  the  close  of  the  libelant's  ease  unless  the 
claimant  or  respondent  also  rests.'^ 

Cross  libels.  The  rule,  that  a  cross  libel  which  is 
not  so  connected  with  the  subject  matter  of  the  libel 
as  to  be  maintainable  will  be  dismissed  applies  of 
course  where  the  libel  to  the  original  suit  is  also 
dismissed."*  Where  the  cross  libel  alone  is  dismissed 
the  parties  are  remitted  to  the  pleadings  in  the 
original  suit  as  if  no  cross  libel  had  ever  been  filed." 

247}  2.  Volontary  Discontinnaace.  It  has 
been  held  that  a  libelant  may  voluntarily  discon- 
tinue a  suit  in  rem  at  any  sta^  the  only  penalty 


being  payment  of  the  costs  of  the 
even  after  a  case  is  ready  and  open  for  trial,  and 
some  pertinent  evidence  has  been  offered,  so  that 
the  merits  could  be  decided,  there  may  be  a  ^liamwal 
without  prejudice  for  snfilcirait  reason  presented  to 
the  court,  such  as  surprise  or 'unexpected  absence 
either  of  witnesses  or  eounsel.*^  But  it  has  also  been 
held,  and  is  probably  the  better  rule,  that  he  cannot 
do  BO,  without  leave  granted  for  strong  reasons,  or 
the  consent  of  defendant,  after  sufficient  evi^iee 


«xlstence  of  any-  liena);  The  Scow 
BoUvar,  3  F.  Cas.  No.  1,609,  Olcott 
474  (holdlns  that  an  action  In  rem 
for  wases  by  a  seaman  of  a  small 
aalUnc  creft  plying  on  the  Hudson 
river  i>etween  Troy.  Bristol,  and  the 
city  of  New  York,  cannot  be  main- 
tained after  a  year  from  the  sale  of 
the  vesael  to  a  bona  fide  purchsaer 
without  notice  of  the  outatandlnff 
waseB,  especially  If  the  seaman  was 

rnnt  and  knew  of  the  sale):  The 
M.  French,  7  F.  Cas.  Na  8,9S8,  1 
Lowell  48:  The  Favorite,  S  F.  Cas.  No. 
4.«9«,  1  BIBS.  626  (holding  that  a  libel 
for  loss  of  goods  filed  two  years 
and  ten  months  after  the  loss,  and 
after  a  bona  fide  assignee  of  the 
shipper's  bill  of  lading  had  seised 
the  boat,  cannot  be  maintained,  al- 
though the.  boat  has  been  released  on 
bond};  Grlswold  v.  The  Steamer  Ne- 
vada, 11  P.  Cas.  No.  5.839,  2  Sawy. 
144  (holding  that  two  years'  delay 
to  enforce  a  claim  arainst  a  vessel 
which  '  in  the  meantime  had  been 
within  the  Jurisdiction  repeatedly 
would  bar  the  claim  as  against  a 
mortgagee  without  notice  under  the 
mortgage  made  nine  months  after  the 
cause  of  action  accrued);  The  Harriet 
Ann,  11  F.  Cas.  No.  6,101,  S  Blsa.  13; 
The  Utility.  28  F.  Cas.  No.  16,806, 
Blatchf.  &  H.  21S  (holding  that  a 
lien  for  supplies  furnished  In  New 
York  to  a  vessel  owned  In  North 
Carolina  was  lost  through  laches 
where  more  than  two  years  had 
elapsed  and  no  demand  had  been  made 
of  the  master  who  contracted  the 
debt,  or  of  those  who  owned  the  ves- 
sel,' when  the  debt  was  contracted, 
and  the  vessel  had  since  made  several 
voyages  between  New  York  and  North 
Carolina  and  had  been  sold  at  public 
auction  to  a  bona  flde  purchaser  with- 
out notice  of  the  debt). 

[bj  Simplr  filing  a  WmI  Is  notice 
to  no  one  and  will  not  prevent  a  claim 
becamlng  stale,  but  taking  out  an 
attachment  and  placing  It  In  the  hands 
of  the  marshal  of  the  district  where 
the  vesael  Is  owned  will  have  that 
eflect.  The  Emma  L.  Coyne,  8  F. 
Cas.  No.  4,466.  See  also  The  Robert 
Oaskln,  9  Fed.  62. 

tc]  Uen  iMssd  on  nuutiag  ao- 
oovBt^-Where  a  maritime  lien  for 
repairs  was  based  on  a  running  ac- 
count  extending   over   nearly  four 

?'eara,  and  during  the  whole  of  that 
ime  the  account  waa  reduced  by  pay- 
ments made  with  considerable  reg- 
ularity, the  last  payment  having  been 
made  within  a  week  before  the  libel 
was  filed  to  enforce  the  Hen,  It  was 
held  that  the  libel  waa  not  barred  by 
laches,  although  the  last  repairs  were 
made  nearly  a  year  before  filing  the 
libel,  and  that  the  claim  should  not 
be  poftiHmed  to  those  of  other  Itonora 


who  furnished  supplies  to  the  vessel 
while  the  payments  to  libelant  were 
being  made.  The  John  Dllton,  46  Fed. 
527. 

Wheri  witnesses  hrnvvnUbaO.. 

The  Alaska,  33  Fed.  lOrTafC  130 
U.  8.  201,  9  set  461,  32  L.  ed.  923], 
it  was  held  that  libelants  were  not 
guilty  of  laches  by  waiting  eleven 
months  after  the  vessel  had  been 
sunk  by  collision,  although  in  the  In- 
terval the  offending  steamer  had 
passed  Into  the  possession  of  a  third 
party  without  notice  of  the  collision, 
where  the  libelants'  most  Important 
witness  had  perished  with  the  sunken 
vessel. 

[el   PbtboIS  of  vessel  Into  another 

diatnek^ — Where,  the  Hen  holder  and 
owner  are  both  residents  of  the  same 
district  there  is  no  obligation  on  the 

?iart  of  the  former  to  pursue  the  vessel 
rto  another  district  In  order  to  pre- 
vent hia  claim  from  becoming  stale. 
The  C.  N.  Johnson,  19  Fed.  782;  The 
Emma  L.  Coyne.  8  F.  Cas.  No.  4,466. 

39.  The  Carrie,  46  Fed.  796. 

[a]  Where  the  purohaser  waa  told 
by  the  sellsr  tl^at  a  ssaman  had  olalma 
on  the  l^oatfi  a  claim  for  seaman's 
wages  Is  not  stale  as  against  such 

Surchaser  where  the  libel  was  not 
led  for  eighteen  months  after  the 
services  performed.  The  Steamboat 
Argo,  1  f;  Cas.  No.  615,  7  Ben.  304.  / 

40.  The  Columbia,  27  Fed.  704. 

41.  The  Carrie.  46  Fed.  796. 

42.  The  Alfred  J.  Murray,  60  Fed. 
926  [aft  63  Fed.  270,  11  dCA  177] 
(holding  that  taking  «,  vessel  in  pay- 
ment of  a  debt  Is  not  a  purchase  for 
value). 

43.  The  Young  America,  SO  Fed. 
789;  The  Thomas  Sherlock,  22  Fed. 
253.   See  Maritime  Liens  [26  C^yc  79BJ. 

44.  The  SUngsby,  120lF'ed.  752,  67 
CCA  62;  The  Bollvan  8  F.  Cas.  No. 
1,610,  Olcott  480.  And  see  The  Little, 
168  Fed.  393. 

[a]  VaUnre  to  me  in  personam  sot 
laohes. — In  The  Conde  Wllfredo,  77 
Fed.  324,  23  CCA  187,  It  was  held 
that  a  delay  through  waiting  for 
the  return  of  a  foreign  vessel  to  bring 
an  action  In  rem  when  an  action  might 
have  been  begun  earlier  In  iiersonam 
against  the  owner  was  not  laches, 
for  the  action  in  personam  would  have 
waived  the  lien  upon  the  ship. 

[b1  Owner  having  otfcsg  TMsals 
wnhm  Jnrladletlon^— Where  a  vessel 


belonging  to  nonresidents 
BC  by  reason  of  absence 


In  fault 

cannot  be  Uhelei  _   _  _ 

from  the  Jurisdiction,  the  fact  that 
the  owner  possesses  other  vessels 
coming  within  the  Jurisdiction  from 
time  to  time,  which  the  libelant  could 
attach  In  proceedings  against  the 
owners  tn  person,  will  not  constitute 
lafihea,  where  it  is  not  shown  that 
the  libelant  knew  of  such  ownership. 


He  was  under  no  obligation  to  find 
out  and  to  keep  track  of  the  move- 
ments of  the  vessels  from  pert  to 
port.  The  SUngsby.  120  Fed.  748, 
67  CC:A  62.       "«»    "  _ 

45.  The  8ba^  Side,  St  Fed.  1S1; 
Jones  V.  The  Richmond,  18  F.  C!a&  No. 
7,492;  The  Melissa,  16  F.  Cas.  No. 
9.400,  Brpwn  Adm.  476;  The  Platlna. 
19  F.  Caa  No.  11,210,  S  Ware  180: 
The  Steamboat  Swallow,  28  F.  Cas. 
No.  18.666,  Olcott  834. 

[a]  A.  missqii«at  porOhjws  for 
Tslna  and  without  nottoe,  if  relied  on. 
must  be  alleged  and  proved.  The 
^rrle,  46  Fed.  796:  The  Melissa,  16 
F.  Cas.  No.  9.400.  Brown  Adm.  ^76. 

46.  Douglass  v.  The  Ship  Wash- 
ington. 7  F.  Cas.  No.  4.033,  Crabbc  452 
(where  the  libel  was  dismissed  for 
delay  In  prosecuting  the  same,  be- 
cause the  libelant  refused  the  option 
of  going  to  trial  on  the  libel  and  an 
answer  and  replication  filed  on  the 
day  appointed  for  a  special  hearing). 

[a]  Where  it  la  wttUn  the  power 
of  the  respoBdeat  to  movs  the  oanae 
for  hearing  and  he  falls  to  do  so.  a 
motion  to  dismiss  for  failure  to  prose- 
cute will  not  be  granted  even  In  the 
case  of  a  great  delay  on  the  part  ot 
the  libelant.  The  Marlel.  6  Fed.  881: 
Chambers  v.  The  Henry  KniMland.  6 
F.  Cas.  No.  2,581a. 

47.  Vandewater  v.  Mills,  19  How. 
(U.  S.)  82.  IB  L.  ed.  664;  The  City 
of  Clarksvllle.  94  Fed.  201;  Williams 
V.  Providence  Washington  Ins.  Co., 
66  Fed.  159:  The  Pauline,  1»  F.  Caa. 
No.  40,848,  1  Blss.  390. 

48.  The  Elsie  BTay,  48  Fed.  700. 
[a]    To  render  dsfanOant  oompa- 

tant  as  witness. — The  court  may.  In 
Its  discretion,  dismiss  a  Joint  libel 
against  several  defendants  for  a  mar- 
itime tort  as  to  one  of  them  for  the 
purpose  of  his  being  used  as  a  wit- 
ness, if  the  evidence  against  such  one 
Is,  in  the  opinion  of  the  court.  Insuffi- 
cient to  charge  him.  Elwell  v.  Mar> 
tin,  8  P.  Cas.  No.  4,426,  1  Ware  48. 

49.  Richmond  v.  -New  Bedford 
Copper  Co..  20  F.  Cas.  No.  11,800.  t 
Lowell  816. 

«h   The  Persiana,  168  Fed.  912. 
81.   Kemp  V.  Brown,  48  Fed.  891. 
BS.    The  Dove,  91  XJ.  8.  881,  »  t>. 
ed.  354. 

03.   The  Brig  OriOIe,  18  F.  Caa.  No. 
10,678,  Olcott  l7. 
ra]    additional  at^nlatlonA,— On  a 

voluntary  dismissal  of  a  libel  and 
tender  of  accrued  costs  to  claimant, 
the  court  will  not  entertain  a  motion 
to  compel  libelant  to  file  additional 
stipulations  In  the  cause,  and  to  award 
out  of  such  securities  an  indemnity 
to  claimant  for  the  wrongful  prosecu- 
tion of  the  action.  The  Brig  Oriole. 
18  F.  Caa.  No.  10,678,  Olcott  «7. 
M.   8ae  Tha^dnln1<^Sk  1»  Fad. 
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on  the  mcorits  has  been  introdneed  to  enable  a  deeuuon 
on  the  merits  to  be  made."*  A  fortuni  is  thie  true  , 
after  a  decree  or  decretal  order."* 

248]  N.  Evidence  and  Blethod  of  TaUng 
Proof— 1.  In  Oeneral^-a^  Dependent  on  What  Rules. 
No  mles  for  producing  or  taking  evidence  in  admi- 
ralty have  been  prescribed  by'  the  supreme  court 
under  its  statutory' authority. '  Hence  each  court 
has  in  general  foUowed  its  own  rules."  In  some 
districts^the  testimony  is  reduced  to  writing  before 
a  commissioner^"*  whUe  in  others  the  witnesses  are 
heard  orally  by  the  court.** 

Foreign  laws.  The  rule  that  the  laws  of  a  foreign 
country  must  be  pleaded  and  proved  is  as  well  estab- 
lished in  courts -of  admiralty  as  in  courts  of  common 
law  or  courts  of  equity.*^ 

Preserving  testimony  for  nse  on  appeaL  At  the 
hearing  of  a  cause  in  admiralty  before  the  court,  the 
testimony  should  be  taken  down  in  full  for  nse  in 
the  appellate  bonrt  in  case  of  appeal.  If  there  ia  no 


official  stenographer,  one  should  be  procured  by 
counsel  under  the  sanction  of  the  court.** 

[$  249]  b.  Oomptttency  of  Witnessea.**  It  was 
formerly  the  rule  in  admiralty  that  parties  and  per- 
sons interested  in  the  cause  were  incompetent  as 
witnesses  notwithstanding  such  disqualification  had 
been  removed  by  state  statutes.*^  But  by  an  aet  of 
congress  passed  in  1864  parties  and  other  interested 
persons  were  made  competent  witnesses  in  civil 
actions "  and  in  other  respects  the  competency  of 
witnesses  is  governed  by  the  laws  of  the  state  in 
which  the  court  is  held. 

Objection  to  the  competency  of  a  witness  on  the 
ground  of  interest  is  waived  if  not  made,"'  and  it 
is  too  late  to  make  such  an  objection  after  the 
hearing." 

250]  c  Burden  of  Proof.  The  bnrden  of 
proof  in  admiralty,  as  in  law,  is  always  with  the 
party  who  bffers  an  affirmative  fact  in  support  of 
his  ease."* 


404.  118  CCA  88;  Volgm  v.  The  Robert 
O.  Shaw,  »  F.  Caa.  lio.  4,899,  8  Woodb. 
A  M.  681. 

65.  Polgrer  v.  The  Robert  O,  Shaw, 
9  P.  Cas.  No.  4,899,  2  Woodb.  &  U. 
531,  S37  (where  It  was  satd:  "The 
true  test  seems  to  be  the  progress  In 
the  case,  qo  that  the  Court  have  means 
to  decide  on  the  merits.  The  defend- 
aat  then  has  rights,  and  may  well 
Insist  on  a  final  Judgment,  to  avoid 
further  expense  and  Utlsratlon"). 

[a]  ACMeitMBt  to  dlsoonttane. — 
verbal  agreement  between  the  parties 
for  a  settlement  and  discontinuance 
of  a  libel  In  admiralty,  upon  the  terms 
of  which  the  parties  afterward  dif- 
fered, and  which  agreement  was  not 
set  up  In  answer,  cannot  be  insisted 
upon  as  having  ousted  the  jurisdic- 
tion of  the  court.  The  Robert  Jen- 
kins, 22  Fed.  797. 

56.  The  Balnbrld8«,  199  Fed.  404, 
118  CCA.  88 

57.  U.  S.'Rev.  St.  g  8S2.  See  The 
Merchant,  17  F.  Cas.  No.  9,484,  Abb. 
Adm.  1,  5  NTLegOba  3SS. 

[a]  Moeptlon  of  evUeno*  sad 
taUaf  testunonr  after  Judffitimit. — 
Notwithstanding  an  order  of  court 
closing  all  testimony  In  a  cause  after 
a  limited  time  under  a  commission, 
the  court  will  enlarge  It  upon  proof 
of  newly  discovered  evidence  which 
the  party  could  not  procure  to  be 
taken  under  such  commission,  the 
same  having  come  to  his  knowledge 
after  the  execution  thereof.  The 
Schooner  Ruby,  20  F.  Cas.  No.  12,103, 
E  Mason  451.  See  also  The  Glide, 
68  Fed.  719,  15  CCA  627.  In  jthis  case, 
on  the  hearing  of  a  cause,  claimant, 
a  nonresident,  failed  to  appear,  and 
libelant's  evidence  was  taken,  and 
the  case  adjourned.  On  the  adjourned 
day  claimant  failed  to  appear,  and 
his  proctor  failed  to  give  a  reason 
for  his  absence,  and  the  case  pro- 
ceeded to  judgment  for  libelant.  It 
appeared  that  clalniant  was  prevented 
by  sickness  from  attendlnjc  or  advis- 
ing with  his  proctor,  and  It  was  held 
proper  to  permit  hln  to  take  evidence 
pending  an  appeal.  But  It  Is  not 
error  to  deny  an  application  to  reopen 
a  case  In  admiralty  to  admit  further 
evidence,  where  there  was  no  show- 
Ingr  that  competent  evidence  would 
be  produced.  The  Balnbrldge,  199 
Fed.  404,  118  CCA  88. 

58.  The  Stonlngton.  25  Fed.  621; 
The  Syracuse,  23  F.  Cas.  No.  18,718, 
6  Blatchf.  238  [atT  9  Wall  672,  19 
L.  ed.  788]. 

59.  The  duy  C.  Gobs,  53  Fed.  826. 

ea  [a]  Oral  testlinou'  in  admi- 
ralty oases  should  not  be  taken  down 
by  questions  and  answers,  but  in  the 
narrative  form.  The  Syracuse,  2S  F. 
Cas.  No.  13,718,  6  Rlatchf.  288  [aff  9 
■Wall.  672.  19  L.  ed.  7881. 

61.  Liverpool,  etc..  Steam  Co.  v.. 
Phenix  Ins.  Co.,  129  U.  S.  397,  9  SCt 
469,  32  li.  ed.  788;  The  Scotland,  106 


U.  S.  24,  29.  26  L.  ed.  1001;  Talbot  v. 
Seeman,  1  Cranch  (U.  S.)  1,  2  L.  ed. 
15;  The  Georgia,  46  Fed.  669;  The 
Duero,  L.  R.  2  A.  &  R  393;  Le  Louis, 
2  Dods.  210:  The  Peerless,  13  Moore 
P.  C.  484,  15  Reprint  182;  The  Prince 
George,  4  Moore  P.  C.  21,  13  Reprint 
208. 

68.  Neilson  v.  Coal,  etc..  Supply 
Co.,  122  Fed.  617,  60  CCA  175. 

63.  Oompetenoy  of  wltnenMS  In 
genena  see  Witnesses  [40  Cyc  2192]. 

64.  Atkyns  v.  Burrows,  2  F.  Cas. 
No.  618,  1  Pet.  Adm.  244;  The  Aus- 
tralia, 2  F.  Cas.  No.  667,  3  Ware  240; 
The  Exchange,  8  F.  Cas.  No.  4,594, 
Blatchf.  H.  366;  The  Independence, 
13  F.  Cas.  No.  7,014,  2  Curt.  850; 
Malone  v.  BelL  16  P.  Cas.  No.  8,994, 
1  Pet.  Adm.  139  (where  a  master, 
party  In  a  libel  for  seamen's  wages, 
was  rejected  as  witness  for  the  re- 
spondent); The  WlUiam  Jarvis,  29 
P.  Cas.  .No.  17,697,  1  Sprague  485. 

[a]  Snforoement  of  ml*. — (1)  It 
was  said  that  the  common-law  rule 
that  a  person  is  incompetent  as  a 
witness  on  account  of  Interest  was 
not  only  regularly  true  in  admiralty, 
but  was  sometimes  pressed  beyond 
the  rule  of  the  common  law.  The 
Boston,  8  F.  Cas.  No.  1,678,  1  Sumn. 
S28.  (2)  But  the  evidence  of  parties 
was  not  entirely  excluded  in  a  proper 
case  (The  Sally,  21  F.  Cas.  No.  12,258, 
1  GalL  401),  (3)  although  it  was 
narrowly  scrutinized  ana  received 
with  caution  (The  Boston,  supra; 
Graham  v.  Hoskins,  10  F.  Cas.  No. 
6,669,  Olcott  224;  Roberts  v.  The  SL 
James,  20  F.  Cas.  No.  11,914:  The 
Swallow,  28  F.  Cas.  nS 
334). 


12,665,  Olcott 


tbl    iBteresfe  of  auMrter  of  veaHl. — 

(1)  The  master  of  a  veesel  Is  a  com- 

E stent  witness  for  the  holder  of  a 
ottomry  bond  over  it,  as,  even  If 
he  were  made  liable  on  the  bond,  he 
would  have  his  action  for  reimburse- 
ment over  against  the  ownera  -Fur- 
nlss  T.  The  Magoun,  9  F.  Cas.  No. 
5,163.  Olcott  56.  (2)  The  master  la 
also  a  competent  wttness  for  the 
owners  in  a  suit  In  rem  for  seamen's 
wages,  because  hla  interest.  If  any, 
would  be  against  the  owners,  and  to 
have  the  liability.  If  proved,  thrown 
against  the  boat.  The  Hudson,  12  F. 
Cas.  No.  6,881,  Olcott  396.  (3)  He  Is 
a  competent  witness  for  the  seamen 
In  sucn  a  suit,  slnt^  his  interest 
would  be  In  defeating  the  action.  The 
Trial,  24  F.  Cas.  No.  14,170,  Blatchf. 
&  H.  94.  (4)  Evidence  by  a  master 
and  former  coOwner  of  a  vessel  that 
he  had  sold  and  conveyed  to  the 
claimants  fcfore  the  action  was 
brought  all  nis  Interest  In  the  vessel, 
and  a  formal  release  given  in  evidence 
discharging  him  from  all  liabilities  to 
the  claimants  because  of  any  recovery 
that  might  be  had  ag&Inst  them  in 
favor  of  the  libelant,  render  him  a 
competent    witness    in    an  action 


against  the  vesseL  The  Osceola,  18 
F  Caa.  No.  10.602,  Olcott  450. 

[c]  a— m*n  were  oompetoat  wit- 

ns— for  eaoh  other  In  suits  for 
wagea  The  Ohllde  Harold,  5  F.  Cas. 
No.  2,676,  Olcott  276;  The  Cypresa, 
6  F.  Cas.  No.  3,530,  Blatchf.  ft  H.  88; 
Powell  V.  The  Betsy,  19  P.  C:aa.  Ko. 
11,366,  2  Browne  (Pa.)  336.  In  Gra- 
ham V.  Hoskins,  10  F.  Cas.  No.  6,669. 
Olcott  224,  226,  It  was  said  that  It  was 
by  no  means  clear  that,  "when  sea- 
men unite  In  actions  In  personam, 
they  are  not  subject  to  the  common 
law  rules,  applicable  to  Joint  parties, 
or  if  they  are  permitted  to  sue  for 
and  recover  on  distinct  and  Indepen- 
dent claims,  that  they  should  then' be 
competent  witnesses,  each  for  the 
other,  in  such  actions." 

[d]  The  svldanoe  of  salvors  was 
admitted  ex  necessitate,  but  only  as 
to  such  matters  as  founded  the  claim 
for  salvage.  See  Salvage  [35  Cyc 
782], 

66.  Act  Congr.  July  2.  1864,  o  210 
.fi  3  (U.  S.  Rev.  St.  9  868). 

fa]  The  phrase  ''civil  aotioiu**  in 
B  section  Includes  proceedings  in 
admiralty.  IT.  S.  v.  Ten  Thousand 
Cigars,  28  F.  Cas.  No.  16,461,  Woolw. 
123. 

fb]  Boes  not  relate  to  admis- 
sibility of  evldenos^U.  S.  Rev.  St 
i  858,  relates  to  the  competency  of 
witnesses,  and  not  to  the  admissi- 
bility of  evidence.  Downs  v.  WalL 
176  Fed.  G57,  100  CCA  209. 

[c]  Bvldenoe  of  party  as  to  trans- 
aotioBS  with  dseeased  party. — Libel- 
ants in  a  suit  In  rem,  where,  after 

Slvlng  a  stipulation,  the  claimant  has 
led  and  the  answer  has  been  put  in 
by  his  administrator,  are  not  entitled 
as  a  matter  of  right  to  testify  as  to 
transactions  with  the  Intestate,  but 
when  the  court  can  see  that  Justice 
demands  it  Its  discretion  should  be 
exercised  to  permit  the  testimony. 
The  Poland.  19  F.  Cas.  No.  11,242. 

66.  Act  Congr.  July  2,  1864,  c  210 
1  3  (U.  S.  Rev.  St.  S  858).  And  see 
Ryan  v.  Bindley,  1  WalL  (U.  S.)  66. 
IT  U  ed.  669:  Wright  v.  Bales,  2 
Black  (U.  S.)  536,  17  L.  ed.  264;  Vance 
V.  Campbell,  1  Black  (U.  S.)  427,  17 
L.  ed.  168:  Nelson  v.  Woodruff.  1 
BUck  (U.  S.)  156,  17  L.  ed.  97;  The 
Trial,  »  F.  Ca«.  No.  14.170,  Blatchf. 
&  H.  94. 

67.  Ferrara  v.  The  Talent,  8  F.  Caa. 
No.  4,746,  Crabbe  216;  Graham  v. 
Hoskins.  10  F.  Cas.  No.  5.669,  Oloott 
224 

[a]  The  rtadtnf  by  a  party  of  a 
cross-examlTintloB  of  a  witness  ex- 
amined de  bene  esse  will  prevent  such 
party  objecting  to  the  witness's  com- 
petency on  the  ground  of '  Interest. 
The  Osceola,  18  F.  Cas.  No.  10,602, 
Olcott  450. 

68.  Nelson  v.  Woodruff,  1  Black 
(V.  S.)  156,  17  L.  ed.  97. 

66.    The  Napoleonrr?  F.  _^,No 
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[$  251]  d.  AdmlssiUlity— (DIuOeneraL  Gourto 
of  admiralty  are  not  bound  by  all  the  commou-law 
rales  of  evidence,  and  may  receive  evidence  which 
would  be  inadmissible  in  other  courts,"  since  it  is 
always  possible  to  produce  additional  and  ezplana- 
tory  evidence  on  appeal/^ 

In  cases  where  the  materiality  is  doubtful,  testi- 
mony tendered  in  the  district  court  should  not  be 
rejected,  but  received  subject  to  objection." 

[$  262]  (2)  Admissions  and  DedaraUonB.  In 
the  main  the  rules  goveminp^  the  admissibility  of 
admissions  and  declarations  in  admiralty  cases  are 
■not  different  from  those  prevailing  in  conunon-law 
courts.'^  Deelar9,tions  by  the  master  of  the  ship  are 


received  against  the  owner  in  proceedings  in  admi- 
ralty, where  the  master  is  regarded  as  ^  agent  of 
the  owner,"  but  declarations  of  the  crew  are  not 
thus, receivable."  An  admissiim  against  a  party's 
interest  in  contradiction  of  evidence  in  his  favor  may 
be  made  by  his  advocate  with  his  authority  after  tlie 
hearing  of  the  oause.^* 

"  [$  253}  <3)  Documentary  Bvideqce.  Docomen- 
tary  evidence  is  frequently  admitted  in  admiralty 
courts  under  circumstances  which  would  not  author- 
ize its  admission  in  a  court  of  eonunon  law." 

Local  by-laws  and  ordiiuuiMS  are  admissible  u 
evidence,  although  they  have  no  controlling  foree.^ 

Oopies.   Under  certain  circumstances  copies  may 


10,015,  Olcott  208.  See  ffsnerally 
Evldenco  [16  Cyc  926  et  seq]. 

[a]  Jutlfloatorr  matten. — in  caees 
of  tort,  when  the  party  prosecuted 
admits  the  InJury  complained  of,  but 
sets  up  dustiflcatory  or  excusatory 
matters,  n«  takes  upon  himself  the 
burden  of  provtnv  afflrmatlvely  the 
excuse  as  he  alleges  It.  The  Rhode 
Island,  20  P.  Cas.  No.  11,746,  Olcott 
605;  Treadwell  v.  Joseph,  24  F.  Cas. 
No.  14,167,  1  8um^  390. 

Cb]  WluM  XLVW  Burttar  allered  in 
aaawww— Where  the  libelant  does  not 
elect  to  confess  and  avoid  or  explain 
or  add  to  new  matter  alleged  by  de- 
fendant In  his  'answer,  but  stands 
upon  the  Issues  raised  by  the  pro- 
vision of  Admiralty  Rule  No.  61,  the 
burdet^  of  proof  of  such  matter  rests, 
as  a  matter  of  course,  upon  the  party 
alleging  it,  and  there  can  be  no  as- 
sumption of  Its  truth  without  proof. 
The  Celtic  Monarch,  188  Fed.  711,  71 
CCA  127 

[c]    "As  to  aU  facts  denied,  the 

burthen  of  proof  lies  on  the  plain- 
'tiff,  except  in  the  special  case  of  the 
shipping  paper  and  log  book,  as  pro- 
'  vided  for  in  the  statute  regulating 
seamen  in  the  merchants'  service." 
Act  Congr.  July  20,  1790,  c  29  8  « 
(U.  S.  Rev.  St.  9  4629):  Gammell  v. 
Skinner.  9  F.  Caa.  No.  6,210,  2  Oalt 
46,  46.  When  the  means  of  proving 
the  facts  are  equally  within  the  con- 
trol of  each  party,  then  the  burden 
of  proof  Is  upon  the  party  averring 
the  negative;  but  when  the  opposite 
party  must,  from  the  nature  of  the 
case,  be  tn  possession  of  full  and 
plenary  proof  to  disprove  the  negative 
averment,  then  it  Is  manifestly  Just 
and  reasonable  that  the  party  thus 
in  the  possession  of  the  proof  should 
be  required  to  adduce  it.  Pacific 
Mail  Steamship  Co.  v.  The  Pacific,  3 
Hawaii  Fed.  29. 

[dl  On  appeal  on  qnestlonfl  of  faot 
the  burden  of  proof  is  on  the  appel- 
lant. Ayer  v.  The  GlaucuB,  2  F,  Cas. 
No.  683.  4  Cliff.  166. 

70.  Downs  V.  Wall,  176  Fed.  6B7. 
100  CCA  209;  Slwell  v.  Martin,  8  F. 
Cas.  No.  4,425,  1  Ware  45:  The  J.  F. 
Spencer,  13  F.  Cas.  No.  7,315,  8  Ben. 
337:  The  Vivid,  28  F.  Cas.  No.  16,978, 
4  Ben.  319. 

[a]  Hearsay  evldenoe  (1)  has  been 
held  Inadmissible  in  a  hearing  before 
a  commissioner  and  was  treated  as 
of  no  probative  force,  although  no 
objection  was  taken  to  it  until  ex- 
ceptions were  filed  to  the  report  of 
the  commissioner.  The  Anson  M. 
Bangs,  129  Fed.  108,  68  CCA  60S.  (2) 
But  In  The  Estrella,  4  Wheat.  (U.  S.) 
298,  4  It.  ed.  574,  hearsay  evidence 
was  admitted  as  such.  See  generally 
Evidence  [16  Cyc  3192  et  seq]. 

[b]  JhvOl  enasiuw;  when  faaflwls- 
bIdXs, — Where  neither  the  answer  nor 
a  cross  libel  averred  that  a  written 
agreement  for  work,  under  which  a 
balance  was  claimed  to  be  due  the 
libelant,  did  not  embody  the  entire 
contract  between  the  parties,  evidence 
as  to  a  prior  oral  understanding  be- 
tween the  parties  was  held  to  be 
Irrelevant  and  inadmissible.  The 
Bertha,  91  Fed.  272,  33  CCA  609. 

[c]  Satlmates  of  Aamare;  when 
admfsslbls. — Good  faith  in  the  prose- 


cution of  claims  forbids  that  vague 
or  loose  estimates  of  damage  should 
be  received  where  proper  evidence 
has  been  voluntarily  parted  with  by 
the  suitor.  Eistimates  may  be  re- 
ceived, however,  where  the  proper  evi- 
dence has  been  parted  wiUi  Uirough 
misapprehension  as  to  the  extent  of 
the  suitor's  rights,  although  In  such 
cases  he  should  not  recover  beyond 
the  lowest  estimates  of  the  most 
credible  witnesses.  Wolff  v.  The 
Vaderland.  18  Fed.  788. 

[d]  BmeBoe  at  tomuw  trial:  when 
iaaflwl— IWs^-^tter  a  vessel  libeled 
for  collision  had  been  released  on 
stipulation.  Intervening  libels  were 
flled,  on  which  a  trial  was  had,  and 
a  Judgment  rendered  for  interveners, 
which  was  reversed  on  appeal,  on  the 
ground  that  the  liability  of  the  claim- 
ant on  the  stipulation  could  not  be 
Increased  by  the  subsequent  filing  of 
new  claims,  and  that,  as  the  vessel 
had  been  discharged,  the  court  could 
not  adjudicate  such  claims.  It  was 
held  that  under  such  decision,  which 
In  etFect  determined  that  the  vessel 
was  not  a  xwrty  to  the  Judgment, 
after  new  process  had  been  issued  on 
the  intervening  petitions,  and  the 
vessel  again  taJten  into  custody,  the 
parties  were  not  the  same,  so  as  to 
render  testimony  taken  on  the  former 
trial  admissible  on  a  second  trial. 
The  Oregon,  89  Fed.  520. 

71.  The  Boskenna  Bay,  22  Fed. 
662;  The  Bark  Vivid,  28  F.  Cas.  No. 
16,978,  4  Ben.  819,  324  (where  Bene- 
dict, J.,  said;  "It  Is  ...  no  tui- 
common  thing  for  these  courts.  In 
cases  where  Justice  will  be  advanced 
thereby,  to  receive  some  descriptions 
of  testimony  never  admitted  in  other 
courts — which  can  the  more  safely 
be  permitted  In  these  courts,  because 
the  whole  case  Is  before  a  single 
Judge,  supposed  to  be  able  to  weigh 
with  care  and  deliberation  all  portions 
of  the  evidence,  and  to  determine  the 
true  eignlflcanfce  of  the  attending  and 
corroborating  circumstances,  and  be- 
cause, in  admiralty,  the  first  decision 
of  the  questions  of  fact  la  never  con- 
clusive, but  is  always  subject  to  re- 
view, in  the  light  of  additional  and 
explanatory  testimony,  which  may  be 
produced  In  the  appellate  court"). 

7S.  Minnesota  Steamship  Co.  v. 
Lehigh  Valley  Transp. 'Ca,  129  Fed. 
22,  63  CCA  672. 

73.  See  generally  Eivldence  [16  Cyc 
938  et  seq], 

[a]  The  adulssloaa  of  the  owner 
of  a  vessel  seised  and  ordered  to 
be  sold  are  not  admissible  to  prove 
a  claim  for  a  lien  on  the  proceeds. 
Renshaw  v.  The  Pawnee.  19  Mo.  638. 

ib}  A  tender  ^  the  respoaAenta  la 
ilm  for  wa(M  Is  an  admission  of 
ownership  of-  the  vessel.  Jones  v. 
Crowelljia  F.  Cas.  No.  7,4B9. 

74.  The  Severn.  113  Fed.  578. 

5a]  OolllslDB  ralta.!— The  Severn, 
E>d.  678;  The  Midlothian,  15  Jur. 
806,  6  Bngli&Eq  656;  The  Manchester, 
1  W.  Rob.  62.  ■ 

[b]  m  suit  for  rahtraotlon  of 
WMfss. — The  Enterprise,  8  F.  Cas.  No. 
4,497,  2  Curt.  817. 

[c]  Seolaratloaa  hy  one  not  uder- 
atawmv  XaffUshi— A  foreign  master, 
who  unaarstanda  and  speaEs  Ebigllsh 


Imperfectly,  will  not  be  charged  upon 
his  declarations  or  admissions  In  Uut 
language  without  clear  proof  that  he 
wen  understood  the  meaning  of  the 
language  addressed  to  him  and  that 
used  by  him  In  reply.  The  Bark 
Lotty,  16  P.  Cas.  No.  8,524,  Olcott  329. 

75.  The  Potomac.  8  WalL  (U.  8.) 
690,  19  -L,  ed.  511;  The  Enterprise,  I 
F.  Cas.  No.  4,497.  2  Curt.  Zil;  'Sht 
Midlothian,  16  Jur.  ' SOS,  6  EngL&Eq 
566;  The  Lord  Beaton.  8  W.  Rob.  SIL 

76.  The  Steam  Tugs  Barry  vat 
Uay  Flower,  11  F.  ^a.  No.  6,117, 
9  Ben.  624. 

T7.  See  opinion  of  Benedict,  J.,  In 
The  Bark  Vivid.  28  P.  Cas.  No.  16,978. 
4  Ben.  819  [cit  The  Fstrella.  4  Wheat 
(U.  S.)  298,  4  L.  ed.  574:  London  Mer- 
chant, 8  Hanr>  Adm.  894 ^The  Peer- 
less, 1  Lush.  80;  The  Heligoland, 
Swab.  491]. 

Shipping  artlolae  as  erldeBce  In 
suits  thereon  for  seamen's  wages  see 
Seamen  [35  Cvc  12S8  note  32], 

[a]  bog  hook^ — ^It  is  the  better 
practice  to  introduce  the  log  of  a 
vessel  in  evidence,  after  being  duly 
authentlcatad,  to  prove  facts  stated 
therein,  rather  than  to  rely  on  the 
testimony  of  the  oRlcer  who  made  the 
entries  after  reading  the  same,  when 
much  time  has  elapsed,  and  the  facta 
are  of  such  a  character  that  he  can- 
not be  supposed  to  have  any  Inde^n- 
dent  recollection  of  them.  Bacon  t. 
Conroy,  172  Fed.  632,  97  CCA  158. 

[b]  A  marine  protest  is  competent 
evidence  in  a  court  of  admiralty,  and 
the  examination  of  the  notary  by 
commission,  in  order  to  prove  the  pro- 
test, is  not  necessary.  The  OalJego. 
80  Fed.  271. 

[c]  .  Oommerolal  doouneats. — A. 
charter  party  executed  abroad,  or 
other  commercial  document  having 
the  highest  practical  guaranties  for 
authenticity  and  correctness,  may  be 
admitted  in  evidence  without  formal 
proof  on  questions  arising  incidentally 
upon  th^  trial,  where  the  need  of  the 
evidence  could  not  reasonably  have 
been  foreseen.  The  Boskenna  Bav. 
22  Fed.  662. 

[d]  Kanlfest  prodnoed  tsom.  nmal 
plaoa. — A  document  purporting  to  be 
a  ship's  manifest,  produced  from  the 
usual  place  of  deposit,  in  the  custom- 
house, for  ship  manifests,  was  al- 
lowed to  be  shown  in  evidence  tn  an 
action  for  penalties  for  smuggling, 
on  proof  that  no  other  manifest  of 
the  voyage  was  on  file,  the  place  of 
deposit  being,  under  such  circum- 
stances, sufficient  to  warrant  Its 
genuineness.  The  Missouri,  17  F.  Cas- 
No.  9.658.  4  Ben.  410  [aff  2«  F.  Css- 
No.  16,785.  9  Blatchf.  488]. 

[e]  Beport  and  tnaatfeat  of  naster. 
—In  a  suit  for  forfeiture  for  violation 
of  the  emhargo  laws  the  reitort  and 
manifest  of  the  captain  with  aindavit 
annexed  are  admissible  to  show  where 
the  vessel  took  In  her  cargo.  IT.  S. 
v.  The  Little  Charles,  26  F.  Caa.  No. 
16(612,  1  Brock.  347*. 

78.  The  Palmetto,  18  F.  Cas.  No. 
10,699,  1  BIss.  140  [aff  10  Wheat.  204. 
6  L.  ed.  803], 

[a]  £ooal  mles  and  regnlatlou  ss 
to  landlaga  will  be  respected.  Cut- 
bertaon  v.  The  Southern  Belle,  6  F. 
Cas.  No.  8.462,  NeWh.  Adm.  4<1  [rev 


Digitized  by 


Google 


§§  2d3-256j 


ADUIBALTT 


[10.  J.]  1333 


be  introdu^  in  evidence  in  lien  of  the  onginal 

papers.'* 

Tim9  to  procnre  originals.  As  at  common  law, 
time  will  be  aUowed,  where  there  is  no  laches,  to 
procure  the  originals  of  documents  relied  on.™ 

264]  (4)  Frodaction  of  Books  and  Papera.  A 
«Durt  of  admiralty  has  powers  as  broad  as  those  of 
a  court  of  equity  ta  compel  the  production  of  books 
and  papers,  and,  if  satisfied  of  the  justice  of  the 
application,  by  affidavit  or  otherwise,  may  require 
such  production  on  motion."  A  proceeding  in  rem 
is  not,  however,  within  the  statute  of  17^,  which 
authorizes  an  order  to  produce  books  and  writings 
on  .the  trial  of  actions  at  law." 

[i  296]   e.  Weiglit  and  Snffidency.  Admiralty 

on  oth«r  arrounda  18  How.  B34,  16 
L.  ed.  493]. 

[bl    rrilcbt  Tolas  aad  Mffnlatlona 

pleaded,  but  not  BuflQclently  proved 
are  admitted  In  the  abaence  of  a 
denial  thereof,  but  an  Inference  of 
tbe  effect  of  the  regulations,  althouRh 
pleaded  and  not  denied,  la  not  thereby 
admitted.   The  Peerleae,  Lush.  108. 

rc]  Kow  far  orflliiaacea  blndlaf. — 
"we  generally  allow  tho  ordinances 
concerning  vessels  to  be  read,  but 
determine  their  application  to  the 
subject-matter.  They  are  blndlne 
only  as  police  regulations;  beyond 
this  they  have  no  controlling  force 
upon  the  courts  of  the  United  States, 
which  are  governed  by  the  principles 
ao^  rules  of  the  admiralty  law."  Per 
Drummond,  J.,  in  The  Palmetto,  18 
P.  Caa.  No.  10,699,  1  BIss.  140  [cit 
The  Steamboat  New  Tork  v.  Rea,  18 
How.  (U.  S.)  223,  15  L.  ed.  859]. 

79.  [a]  X>oomiMat«  MlaUnf  to 
condeaowtioa  and  sale. — Copies  of 
documents  relating  to  the  condemna- 
tion and  sale  of  a  vessel,  certified  by 
the  British  consul  to  be  copies  of 
official  documents  on  file  in  his  office, 
and  which  had  been  proved  by  deposl" 
tion  a  considerable  time  before  fhe 
trial,  so  that  the  parties  were  not 
taken  by  surprise,  were  admissible 
In  evidence.  The  Bark  J.  F.  Spencer, 
13  F.  Cas.  No.  7,316,  3  Ben.  337. 

[b]  Protest, — A  copy  of  protest 
offered  In  evidence  without  proof  of 
Its  correctness  as  a  copy,  where  It 
was  shown  that  a  protest  was  made 
at  the  time  and  place  where  the  copy 

fiurported  to  have  been  made,  and  that 
t  was  signed  by  the  mate,  and  the 
mate,  although  called  as  a  witness, 
was  not  asked  in  relation  to  the  truth 
.of  the  copy  and  did  not  dispute  It, 
was  admissible.  The  Bark  vivid,  28 
F.  Cas.  No.  16,978,  4  Ben.  319. 

[c]  Bsoords  of  foreign  vlov-adml- 
ral'^  conrt, — The  proceedings  of  a 
T  Ice-admiralty  court  of  a  foreign 
nation  were  held  to  be  sufficiently 
verified  by  proof  of  the  handwriting 
of  the  Judge,  and  of  the  register  of 
the  court,  to  a  certlflcate  that  the 
papers  were  a  true  copy  from  the 
records.  Hunford  v.  Ett^wne,  Anth. 
N.  P.  (N.  Y.)  6«. 

[d]  SUpplnr  artiolee. — It  seems 
that  where  original  shipping  articles 
are  proved  before  a  commissioner  and 
redelivered  to  the  vessel,  which  there- 
upon pursues  her  voyage,  a  copy, 
certifleid  by  the  commissioner,  is  com- 
petent evidence  upon  the  hearing. 
"Henry  v.  Curry,  11  F.  Caa,  No.  6,381, 
Abb.  Adm.  433. 

[e]  Ho  witness  to  oorreotasss  of 
oam, — A  copy  of  a  survey  of  a  vessel, 
not  purporting  to  have  been  made  by 
any  one  connected  witl\  her,  is  not 
admissible  against  her,  no  witness 
able  to  prove  or  disprove  its  correct- 
ness being  called  or  shown  to  be 
within  reach.  The  Bark  Vlvtd,  28  F. 
Cas.  No.  16,978,  4  Ben.  819. 

80.  The  Jerusalem,  18  F.  Ca&  No. 
7,293,  2  Qall.  191  (where  a  cause  was 
continued  on  the  motion  of  the  libel- 
ant to  afford  time  to  procure  the 
original  of  a  bottomry  bond  executed 
abroad,  emforcsment  of  which  web 


courts  determine  the  facts  upon  the  principles  which 
govern  trials  by  jury,"*  and  a  preponderance  of  evi- 
dence is  sufficient  to  establish  a  fact  asserted  by 
the  party  upon  whom  the  burden  of  proof  rests.^ 

256]  2.  Depositions— a.  DepositionB  de  Bene 
Esse.  It  often  happens  in  the  admiralty  that  wit- 
nesses cannot  be  kept  in  port  until  the  bearing  of 
a'  suit,  and  hence  that  ^heir  evidence  must  be 
reduced  to  writing;  this  is  accomplished  by  an 
lexamination  de  bene  esse,^  notice  of  t^e  holding 
of  which  must  be  served  on  the  opposing  proctor  a 
reasonable  time  beforehand."' 

Place  of  examination.  Depositions  cannot  be 
taken  in  a  foreign  country  under  this  statute,"^  but 
it  is  not  necessary  that  the  examination  should  be 


sought,  and  execution  of  which  was 
denied  by  the  claimant,  an  attested 
copy  of  uie  document  being  produced 
by  the  llbeUnt). 
SI.  The  Waahtenaw,  188  Fed.  878. 
Sa.   The  Washtenaw.  168  Fed.  872. 

83.  U.  8.  V.  Twenty-Bight  Pack- 
ages Pins.  28  F.  Cas.  No.  iCB61,  OUp. 

84.  The  Schooner  Romp,  20  F.  Cas. 
No.  12.030,  Olcott  196. 

[a]  sntzT  xoade  la  a  vessel's 
log  with  full  Kno:wledge,  or  oppori 
tunlty  for  ascertaining  the  truth, 
must  be  accepted  as  the  truth  when 
it  tells  against  the  par^  making  It. 
The  Newfoundland,  89  Fed.  610  [rev 
on  other  grounds  176  U.  S.  97,  20  SCt 
274,  44  L.  ed.  386]. 

[bl  Written  entries  by  tbe  oap- 
taui  In  a  memorandum  book,  made  a 
month  afterward  from  alleged  con- 
temporaneous entries  In  pencil,  erased, 
are  not  entitled.\a8  evidence,  to  the 
weight  of  a  log  book  properly  kept, 
or  of  written  contemporaneous  en- 
tries.   Brink  v.  Lyons.  18  Fed.  605. 

[c]  Obaives  made  on  the  shipping 
paptti  of  advances  to  the  seamsn  In 
the  course  of  the  voyage  are  not  evi- 
dence until  verified  by  the  suppletory 
oath  of  the  master.  The  David  Pratt, 
7  F.  Cas.  No.  3,597,  1  Ware  509. 

[d]  Viunsrloal  strength  of  wit- 
nesses.— In  the  case  of  irreconcilable 
conflict  of  evidence  the  numerical 
strength  of  a  party's  witnesses  will 
count  In  his  favor.  The  Napoleon, 
17  F.  Cas.  No.  10,016.  Olcott  208.  See 
also  Moore  Facts  S  63. 

[e]  rallnre  to  oall  wltnsss.— 
Where  there  Is  a  direct  conflict  of 
evidence  between  the  witnesses  for  a 
libelant  suing  for  wages  and  the  cap- 
tain, the  fact  that  there  was  another 
witness  who  knew  the  facts  In  dis- 
pute, and  apparently  might  have  been 
examined  by  the  claimant,  will  deter- 
mine the  issue  In  favor  of  the  libelant. 
The  Mary  A.  Troop,  90  Fed.  307.  See 
also  Moore  Facts  %\  664.  666. 

[f]  Pc«samnfeloiBa.^A  neglect  to 
state  material  facts  within  the  knowl- 
edge of  the  party  will  be  taken  most 
unfavorably  against  him  (Poole  t. 
The  Washington.  19  F.  Cas.  No.  11,271. 
9  NYLegObs  321),  and  where  the 
evidence  Is  such  as  to  leave  the  cir- 
cumstances and  cause  of  a  personal 
Injury  bo  uncertain  that  the  court 
can  give  no  logical  reason  for  deter- 
mining the  Issue  In  libelant's  favor, 
the  presumption  that  the  person 
charged  with  the  tort  Is  not  guilty 
must  be  maintained  (The  Meuu  88 
Fed.  21). 

[g]  Depositions  rsoslTsd  with  oan- 
tlon. — American  Ins.  Co.  v.  Johnson, 
1  F.  Cas.  No.  803,  Blatchf.  &  H.  9. 
See  also  Moore  Facts  B  968  et  seq. 

[h]  The  record  and  opbtloa  of  an- 
other oonrt  will  not  have  authorita- 
tive weight  In  the  consideration  of 
the  evidence  presented  in  tbe  case 
or  against  any  conclusions  of  fact 
which  are  fairly  deducible  from  the 
evidence.   The  Wolverton,  28  Fed.  381. 

[1]  A  dlatfrau  drawn  bjr  a  witness 
to  Illustrate  his  testimony  is  entitled 
to  more  weight,  other  things  being 
equal,  than  a  diacram  by  connssl  aM 


accepted  by  a  witness.  Paelflo  Mail 
Steamablp  Co.  v.  The  Paelflc,  8  Hawaii 
Fed.  S». 

86.  Bes  The  Charles  Ii.  Jrifrey,  55 
Fad.  886.  «  CCA  846:  The  Comet,  i  F. 
Cas.  No.  8,050.  1  Abb.  461  [rev  on 
other  grounds  S  P.  CaB.  No.  8,061.  9 
Blatchf.  3231;  Corks^TUe  Belle.  < 
F.  Cas.  No.  8,231a. 

(a]  The  defense  of  contributory 
negUgsnoa  on  the  part  of  libelants, 
when  relied  upon,  must  be  affirma- 
tively proved  by  a  preponderance  of 
evidence.     The  Nellie,  130  Fed.  213. 

86.  U.  S.  Rev.  8L  I!  868,  864,  865; 
The  Osceola.  18  F.  Cas.  No.  10,602. 
Olcott  450. 

[a]  Oases  provided  for^<l>  U.  S. 
Rev.  St.  !  863,  confers  authority  to 
take  a  deposition  de  bene  esse  in  the 
following  cases  only:  (a)  Where  the 
witness  lives  at  a  greater  distance 
from  the  place  of  trial  than  one 
hundred  miles.  This  does  not  mean 
living  In  a  foreign  country.  The  lan- 
guage used  in  the  United  States  stat- 
utes when  providing  for  taking  the 
deposition  of  a  person  living  In  a 
foreign  country  is  "the  testimony 
of  any  witness  In  a  foreign  country." 
(b)  Where  the  witness  Is  bound  on  a 
voyage  to  sea;  (c)  or  is  about  to  go 
out  of  the  United  States;  <d)  or  out 
of  the  district  In  which  the  case  Is 
to  be  tried,  and  to  a  greater  distance 
than   one  hundred  miles   from  the 

flace  of  trial,  before  the  time  of  trial; 
e)  or  when  he  Is  ancient  and  Inflrm. 
Bird  V.  Halsy,  87  Fed.  671.  (2)  The 
mere  liability  of  the  witness  to  be 
ordered  out  of  reach  of  the  court  la 
not  ground  for  the  taking  of  a  deposi- 
tion de  bene  esse:  The  Samuel,  1 
Wheat  (U.  S.)  9,  4  L.  ed.  23. 

[b]  I>«posltlon  taksa  In  anoUiav 
oassi— An  application  to  allow  the 
reading  In  one  case  of  a  deposition 
taken  in  another  case  will  not  be 
granted,  unless  the  parties  to  the  two 
cases  were  the  same.  The  John  H. 
SUrin,  18  F.  Cas.  No.  7,851,  9  Ben.  331. 

[c]  Prodttotlon  of  books  and  papers. 
«A  witness  examined  under  XT.  S. 
Rev.  St.  i  868,  may  be  compelled  to 
produce  books  and  papers  in  his  pos- 
session which  would  be  material  and 
competent  evidence  for  the  party  call- 
ing him,  on  the  trial  of  the  cause, 
but  he  cannot  be  compelled  to  produce 
books  and  papers  merely  for  the 
purpose  of  refreshing  his  memory.  U. 
S.  V.  Tilden,  28  F.  No.  16,622,  10 
Ben.  566. 

[d]  Knst  oomply  with  Jndlolary 
Aot.— -The  deposition  must  comply 
with  the  requirements  of  the  Judi- 
ciary Act  (1789)  I  30.  The  Schooner 
Thomas  ft  Henry  v.  U.  S.,  28  Fed. 
Cas.  No.  13.919,  1  Brock.  367. 

[e]  heading  ansstloas  In  a  deposi- 
tion will  be  disallowed  unless  Justified 
by  the  circumstances.  The  Alexandra, 
104  Fed.  904. 

87.  U.  S.  Rev.  St  S  863;  The 
Serapls,  49  Fed.  893  [rev  on  other 
grounds  51  Fed.  91,  2  OCA  102];  The 
Argo,  1  F.  Cas.  No.  617.  2  Gall.  814 
[air  2  Wheat  (U.  8.)  287,  4  L.  ed. 
2411. 

88.  The  Alexandra.  104  Fed.  904; 
Bird  T.  Halsy,  87  E%d.  871;  Cortes 
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Irald  in  the  district  vbieh-is  the  tdaee  of  trial.*" 
The  dapoiitioiL  miiBt  b*  ndncM  to  wrtUag  by  the 

magistrate  taking  it,  after  the  witness  has  been 
BTom,  and  must  be  sufoseribed  Iqr  the  deponmt.'^ 

Betim.  It  must  then  be  returned  by  the  magis- 
trate to  the  eonrt  for  whieh  it  was  taken,  under  Mai, 
and  with  a  certifloate  of  the  reasons  for  whieh  it  was 
taken,  and  the  notice  giyea  to  the  adverse  party 

Sivpnnion  of  depositions.  If  the  deposition  is 
open  to  defects  or  irregularities  it  may  be  sup-' 
pressed  on  motion  promptly  made,**  i 

[$  257}  b.  Dedimw  Potaitatem.  It  very  com- 
monly happens  in  admiralty  snits  that  the  te^imony 
of  witnesses  resident  abroad  is  required. .  On  affidavit 
showing  the  materiality  of  snch  testimony,  and  on 
notice  to  the  other  side,  the  court  vill  issue  its 
commission  to  some  disinterested  party,  empowering 
him  to  take  the  evidence  of  the  witness  therein  named 
and  return  the  same  to  the  eonrt.*" 

Interrogatories^   The  motion  for  the  commisBion 


being  granted,  the  moving  party  saves  writtm 
intezTo^tories  on  the  t^fposite  party,  who  in  turn 
serves  eross  intern^tones,  whieh  are  settled  by  the 
court  on  notice,  if  the  partiee  disagree  eoneeming 
them.  The  elerk  thai  attaches  snch  interrogatories 
to  the  oomipission,  which  is  issoed  by  the  olerk  and 
under  the  seal  of  the  court,  with  instructions  as  to 
its  execution,  and  it  is  dispatched  to  its  destination.** 

[$  256]  &  Lefctars  Rogatory.  An  admiral^  eonrt 
may  also  obtain  the  evidence  of  foreign  witnrases 
\fj  means  of  letters  n^tory,*"  -vhieh-  will  be  issued 
where  a  for^^  government  will  not  allow  a  eom- 
mission  to  be  ezeeuted  within  its  jarisdietirat.*" 

[%  260]  3.  Answers  to  ZnteaxogatoxiM  as  Svi- 
denes.  Although  the  answers  under  oath  to  the 
interrogatories  of  either  party  have  been  held  to  be 
evidence,"  as  well  for  as  against  the  deponent,* 
the  later  decisions  hold  that  their  value  as  conclusive 
evidence  for  either  party  is  little,  if  any,  greater 
than  that  of  the  pleadings." 


Co.  V.  Tannhauser,  18  Fed.  667,  21 
Blatctif.  552. 

89.  See  The  Serapls,  49  Fed.  393 
[rev  on  other  grounds  51  Fed.  91,  2 
CCA  1021. 

eo.  U.  8.  Bev.  St.  g  86i;  Cook  v. 
Burnley,  11  WalL  (U.  S.)  669,  20  I*, 
ed.  29. 

91.    U.  S.  Rev.  St.  9  865. 

OS.  Bibb  T.  Allen.  149  U.  S.  481, 
IS  set  960.  37  li.  ed.  819;  Doane  v. 
Qlenn.  21  Wall.  (U.  S.)  SS,  22  I<.  ed. 
476. 

[a]  Tin*  for  waMiis  oU«otIoiL — 

(1)  "The  objection  must  be  noted 
when  the  deposition  Is  taken,  or  be 

E resented  by  a  motion  to  suppress 
efore  the  trial  is  beeun.  The  party 
taklnfT  the  depoaltlon  Is  entitled  to 
have  the  question  of  Its  admissibility 
settled  In  advance.  Good  faith  and 
due  diligence  are  required  on  both 
Bides.  When  such  objections,  under 
the  circumstances  of  this  case,  are 
withheld  until  the  trial  Is  in  proeress, 
they  must  be  resarded  as  waived,  and 
the  deposition  should  be  admitted  In 
evidence.  This  Is  demanded  by  the 
Interests  of  Justice.  It  Is  necessary 
to  prevent  surprtae  and  the  sacrifice 
of  substantial  rights.  It  subjects  the 
other  snrty  to  no  hardship.  All  that 
is  azaoted  of  him  is  proper  frank- 
ness." Per  Swayne,  J.,  in  Doane  v. 
aienn,  SI  WalL  (U.  a)  38.  SB.  22  li. 
ed.  476.  (2)  It  win  not  do  to  wait 
until  the  time  of  trial  and  then  ob- 
ject to  the  admission  ot  the  deposl-i 
tlon,  for  the  reason  that  If  a  deposition 
is  suppressed  befo're  trial  for  Irregu- 
larity In  the  method  of  taking  it 
there  may  yet  be  time  for  the  party 
calling  the  witness  to  take  his  deposi- 
tion over  again  in  proper  form  and 
in  due  season  for  the  trial.  Bibb  v. 
Allen,  149  U.  S.  481.  13  SCt  950,  37 
L.  ed.  819.  (3)  If  the  notice  la  too 
brief  to  allow  the  opposing  proctor 
to  be  present,  or  if  he  is  aware  that 
the  requisites  of  the  statute  have  not 
been  complied  with,  a  motion  to  sup- 
press the  deposition  must  at  once  be 
made  on  such  groun<L  Doane  v. 
Glenn.  21  Wall.  (U.  S.)  38.  22  L.  ed. 
476;  The  Serapls,  49  Fed.  893  [rev  on 
other  grounds  51  Fed.  91.  2  CCA  102]. 

[b]  Irresnlarltles  InnlBolant  to 
•zolnde  deposltloiis. — The  depositions 
of  witnesses  for  claimant  will  not  be 
suppressed  because  taken  before  an- 
swer, where  prejudice  to  libelant  does 
not  appear.  The  Ship  Pride  of  the 
Ocean,  19  F.  Cas.  No.  11,419,  10  Ben. 
610.  See  also  Nelson  v.  Woodruft, 
1  Black  (U.  S.)  166,  17  L.  ed.  9?  (where 
no  preliminary  proof  was  made  of 
the  witness*  materiality,  the  deposi- 
tion was  not  sealed  up,  and  no  notice 
of  its  being  filed  was  given,  but  It 
appeared  that  the  comtmssloner  who 
took  It  was  clerk  of  the  court,  and 
that  the  objecting  proctor  knew  that 
It  had  been  taken,  and  It  was  there- 
i^on  admitted). 


[c]    Btreot  of  nwtalnUv  objeotioa. 

— If  the  objection  Is  seasonably  made 
and  granted  or  submitted  to,  the  same 
deposition  cannot  after  a  long  delay 
be  used  on  a  continuance.  The  Emu- 
lous, 24  Fed.  48. 

S3.  U.  S.  Rev.  Sti  SI  866-876:  The 
Westmlnstsr.  96  Fed.  766;  The  Ship 
Norway,  18  F.  Cas.  Ko.  10.158.  2  Ben. 
121. 

[a]    By  what  praottoe  ftrvazMd^ 

U.  S.  Rev.  St.  S  866.  authorlaing  any 
of  the  courts  of  the  United  States 
to  Issue  commissions  to  take  deposi- 
tions "according  to  common  usage," 
does  not  require  a  court  of  admiralty 
to  conform  to  the  practice  In  the 
state  courts,  and  it  may  by  rule  pro- 
vide a  different  method  for  taking 
depositions.  The  Westminster,  *  9iB 
Fed.  766,  767  (where  it  was  said,  per 
Mcpherson,  J. :  "While  It  may  be 
conceded  .  .  .  that  'common  usage' 
means  the  usage  prevailing  In  the 
courts  of  the  state  in  which  the  fed- 
eral tribunal  is  sitting,  I  think  It  Is 
clear  that  the  clause  just  quoted  is 
so  far  qualified  by  the  exception  In 
section  914  as  to  relieve  courts  of 
admiralty  from  such  compliance  with 
state  practice  as  may  be  Imposed  upon 
a  federal  court  of  law.  .  .  .  No 
doubt  a  court  of  admiralty  might  see 

{iroper  to  conform  Its  own  practice 
n  the  taking  of  depositions  to  the 

Eractice  prevailing  In  the  state  courts; 
ut  this  is  a  matter  of  discretion, 
and.  if  Its  rules  provide  a  different 
method,  X  sea  nothing  in  the  Revised 
Statutes  to  prevent"). 

[b1  Who  may  be  juuasd  as  oom- 
mlsnour. — (1)  In  commissions  to 
foreign  countries  the  commissioner 
named  Is  usually  the  nearest  United 
States  consul.  (2)  Where  no  other 
person  was  available,  the  wife  of  the 
witness  was  Allowed  to  be  named  as 
commissioner.  The  Ship  Norway,  18 
F.  Cas.  No.  10,368.  2  Ben.  121. 

[c]  Xa  ptlae  causes  a  commission 
will  not  be  allowed  to  take  deposi- 
tions in  an  enemy's  country.  The 
Diana.  7  F.  Cas.  No.  8.876,  2  QalL  98. 

94.  The  Westminster.  96  Fed.  766 
(holding  that  there  is  no  objection 
to  the  presence  of  one  of  the  parties 
at  the  hearing  before  the  commis- 
sioner unless  ne  interferes  with  the 
examination). 

[a]  Oommisefnn  vpox  end  later- 
roffatorles  may  be  Issued  If  rules  of 
court  «o  provide.  The  Titanic.  206 
Fed.  500. 

[b]  Tbs  oral  fiross-Maunlnatloa  of 
wlttkMMs  on  a  commission  abroad 
may  be  allowed  as  a  condition  of 
waiving  objection  of  irregularity  in 
the  motion  for  the  commission.  The 
Steamship  Ijoutslana.  16  F.  Cias.  No. 
8.536.  1  Sen.  328. 

[c]  BeprsMBtatloa  of  adverse 
par^,^Under  Admiralty  Rule  No.  40 
of  the  district  court  for  the  eastern 
district  of  PwmaylTanla,  which  per- 


mits parties  to  attend  the  examina- 
tion of  witnesses  whose  testimony  is 
taken  on  commissi  on,  either  per- 
sonally or  by  their  proctors.  If  the 
adverse  party  desires  to  be  repre- 
sented at  such  an  examination  he 
should  furnish  the  name  and  addreiis 
of  hla  representative  to  the  party 
taking  out  the  commission,  or  to 
the  commissioner,  or  file  the  same 
with  his  cross  Interrogatories,  in 
which  case  it  will  be  the  duty  of  the 
commissioner  to  give  such  representa- 
tive notice.  The  Westminster,  96 
Fed.  766. 

[d]  JfcDlanrlBff  time. — On  proof  of 
newly  discovered  evidence,  the  court 
may  enlarge  the  time  for  taking 
testimony,  although  previously  closed 
by  order.  The  Schooner  Ruby,  20  F. 
Cas.  No.  12,103,  5  Mason  451. 

96.  U.  S.  Rev.  St.  8«  875.  4071; 
B^edlct  Adm.  (4th  ed)  {  456;  Conk- 
lln  Adm.  640. 

_[a]    Xators  of  lottara  ztwatorr.^ 

This  Is  a  document  Issued  by  the 
court  to  some  foreign  tribunal  re- 
questing it  to  call  before  It.  by  its 
ordinary  procesa,  certain  witnesses 
within  Its  Jurisdiction  and  examine 
them  touching  certain  subject^  either 
orally  or  on  fiiterrogatorlea  And  the 
letters  always  assure  the  foreign 
tribunal  that  the  court  issuing  the 
letters  will  do  the  same  for  It  in 
return.  If  the  occasion  should  arise. 
This  method  of  obtaining  evidence  U 
especially  valuable  If  the  witnesses 
sought  to  be  examined  are  hostile  or 
Indifferent  to  the  party  desiring  their 
testimony.  Inasmuch  as  the  foreign 
tribunal  can  put  forth  its  process  and 
compel  the  appearance  and  testimony 
of  the  witness  by  its  ordinary 
methods  for  so  doing.  1  ElncycPl&I'r 
1344. 

[b]    ronn  of  lotten  voffatory  see 

Nelson  v.  U.  S.,  17  F.  Cas.  No.  10.116. 
Pet.  C.  C.  285  note. 

ee.  Nelson  U.  S.,  17  F.  Caa.  No. 
10.116,  Pet.  C.  C.  236. 

87.  The  Australia,  2  P.  Cas.  No. 
667,  8  Ware  240;  The  David  Pratt.  7 
F.  Cas.  No.  8,597,  1  Ware  600;  Hutson 
V.  Jordan,  12  F.  Cas.  No.  6.959,  1 
Ware  393. 

as.  The  David  Pratt,  7  F.  Cas.  No. 
3.597,  1  Ware  609. 

99.  Bo^k  V.  International  Nav.  Ca, 
124  Fed.  711*  Bavermeyers,  etc^ 
Sugar  Refining  Co.  v.  Companla  Trans- 
atlantlca  Espanola,  43  Fed.  90;  The 
Serapls,  87 'Fed.  436:  Cushman  V. 
Ryan.  6  F.  Cas.  No.  8,616,  X  Story  91; 
Eads  V.  The  H.  D.  Bacon,  8  F.  Cas. 
No.  4.234.  Newb.  Adm.  274;  The  L.  B. 
Goldsmith,  16  F.  Cas.  No.  8.152,  Newh. 
Adm.  128:  The  Mary  Paulina.  IS  P. 
Cas.  No.  8.224.  1  Sprague  4Sw 

[a]  VM  ooulaslve  for  olther  pactv. 
— '^Answera  ....  to  the  Intwro- 
gatlona  proiwiinded  by  the  petitioners 
are  not  ao  trtn  mnn  all  shad*  w 
rasplclon  as  to  MBder  them  eonolualva 
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li  260]  4.  PlMUUngi  m  Erldwce.  A  purty'i 
aT«niiMits  are  admlBsioiu  him  and  need  no  proof, 
unless  denied  and  pat.  in  issne,^  and  neithw  party 
can  eonttadiet  by  proof  the  averments  set  forth  in 
his  pleadii^.'  But  the  admissions  of  one  party 
cannot  be  used  to  the  prejudice  o£  another  asserting 
different  rights' 

Xiibal  as  «videnca.'  The  averments  of  a  libelant 
are  not  evidence  for  him.' 

Answar  as  erldance  for  rMpondant.  The  answer 
18  not  properly^  evidence  for  the  respondent,*  there 
being  no  role  in  admiralty,  as  m  equity,  requiring 
the  testimony  of  two  witnesses,  or  one  witness  and 
eorxoboratinp  eircnmstanees  to  overcome  a  denial  in 
the  an8wer,^althoagh  when  it  is  responsive  to  the 
libel  and  states  the  case  fair^  it  has  been  hdd  to 
constitnte  evidence  for  the  respondrait/  and  it  m^ 
be  referred  to  for  the  purpose  of  explaining  axoM- 
gnities  in,  and  to  aid  presumptions  arising  from, 
the  evidence.* 

Aft  nidsnc*  against  respratet  A^isuons  in 
the  answer  may  of  conrae  be  used  as  evidence  against 
the  respondent,*  and  the  withdrairal  of  an  admission 


by  amendment  of  the  answer  will  not  deprive  the 
libelant  of  the  benefit  of  the  admissiott.^ 

Claim  as  evidence.  A  didm  is  not  evidenee, 
although  sworn  to/^ 

[$  261]  O.  Hearing  or  Mai— 1.  By  Oovrt— a. 
liL  ClmaraL  The  procedure  tm  a  teial  in  an  admi- 
ralty court  is  extreme^  informal,  beii^  governed  in 
large  measure  by  the  circumi^ances  of  the  par* 
tioular  case."  In  some  districts  the  court  never  sees 
the  witness^;  as  8o<m  as  the  cause  is  at  issue,  an 
order  of  course  is  entered  that  the  Evidence  in  the 
cause  be  taken,  and  one  of  the  stwding  commis- 
sioners of  the  court  is  usually  apiKtintea  to  take 
down  the  testimony;"  and  not  until  it  is  all  written 
down  is  the  cause  submitted  to  the  court.  In  other 
districts  the  witnesses  are  present  in  court."  The 
cause  is  opened  by  the  reading  of  the  libel  hy  the 
advocate  for  the  libelant,  followed  by  the  rending 
of  the  answer  for  the  rei^ndent.  The  libelant  then 
calls  his  witnesses  and  the  respondent  his,^  and 
after  the  testimony  has  been  taken  the  cause  is 
argued  and'  submitted  to  the  oourt,  usually  with 
written  briefs."  The  libels  or  petitions  are  heard 


as  to  the  dlBputed  facta.  Although 
conBldered  as  analogrous  to  the  de- 
cisory  oath  of  the  civil  4aw,  yet  their 
effect,  at  the  utmost.  Is  but  to  turn 
the  scale  when  In  equlllbrlo,  or  to 
settle  a  doubtful  point  in  the  proofs. 
The  answers  are.  It  la  true,  sworn 
responses  to  special  InterrofTLtorles 
propounded  by  the  petitioners  In  an 
appeal  to  the  conscience  of  the  re- 
spondent, and,  as  held  by  Judge  Ware, 
in  Hutson  v.  Jordan,  12  F.  Caa.  No. 
6,959,  1  Ware  398,  are  propounded 
with  the  intention  of  maklns  the 
decision  depend  on  the  answers,  and, 
therefore,  to  slve  to  them  the  force 
of  evidence.  But  they  are  no  more 
evidence  for  one  party,  than  for  the 
other,  and  will  not  be  fwnclualve  for 
either,  where  the  weight  of  the  other 
proofs  in  the  case  preponderates 
againat  the  fact  sworn  to,  or  where, 
by  self  contradiction,  suspicion  at- 
taches to  the  fidelity  of  the  answers." 
Per  Wllklns,  J.,  in  The  It.  R  Gk>ld- 
smlth,  16  F.  Cas.  No.  8,152.  Newb. 
Adm.  12S,  127. 

1.  The  Serapia,  87  Fed.  436;  The 
Belle,  8  F.  Cas.  No.  1,271,  6  Ben.  287; 
Totten  V.  The  Pluto,  24  F.  Cas.  No. 
14,106:  Ward  t.  The  Fashion,  29  F. 
Caa.  No.  17.1B4,  Newb.  Adm.  8. 

8.  Totten  v.  The  Pluto.  23  F.  Cas. 
No.  14,106.  But  In  Crawford  v.  The 
William  Penn.  S  F.  Cas.  No.  3,373.  8 
Wash.  C.  C.  484,  It  was  held  that  a 
demurrer  to  a  pleading  making  an 
admission  will  not  prevent  the  party 
making  the  admission  from  contro- 
verting the  fact  and  compelling  the 
other  imrty  to  prove  it. 

3.  The  Venezuela,  S6  Fed.  416,  5 
CCA  IB 9. 

[a]  Where  two  libels  for  salvage 
tj  different  Ubalants  are  heard  to- 
gether the  admission  or  nondenlal  by 
the  respondents  of  allegations  show- 
ing rights  of  one  libelant  as  against 
the  other  cannot  affect  such  other. 
The  Venezuela.  65  Fed.  416.  B  CCA  159. 

[b]  Admission  by  oodefendant — 
Where  a  libel  for  the  loss  of  a  tow 
by  collision  proceeds  against  the  tug 
and  the  owner  of  the  vessel  collided 
with,  the  admission  by  the'  tug  in  its 
answers  of  the  allegation  In  the  libel 
that  the  codefendants.  the  owners  of 
the  vessel  collided  with,  were  negli- 
gent In  falling  to  maintain  a  light 
does  not  preclude  the  libelant  from 
recovering  against  the  tug  upon  the 
theory  that  a  light  was  burning.  The 
Volunteer.  149  Fed.  728.  79  CCA  429. 

4.  Benedict  Adm.  (3d  ed)  i  618; 
The  Brig  Osceola,  18  F.  Cas.  No. 
10.602,  Olcott  4C0  (holding  that  the 
statement  of  the  seaman  in  the  libel 
Is  Incompetent  evidence  to  prove  serv- 
letm  renoered  by  bim  on  board  the 
WMal  under  ahlpplng  articlM).  And 


see  Jay  v.  Almy,  13  F.  Cas.  No.  7,286, 
1  Woodb.  &  M.  262  (to  the  effect  that 
such  allegations  are  not  evidence  for 
libelant  unless  called  for  by  the  other 
side,  and  are  then  to  be  weighed  as 
they  deserve,  without  requiring,  in 
all  cases,  more  than  one  witness  to 
overcome  them). 

[a]  Ubel  filed  by  party  to  an- 
other suit. — Although  ordinarily  a 
libel  filed  by  a  party  to  another  suit 
cannot  be  given  In  evidence  againat 
him  as  hla  confession,  if  such  a  suit 
has  been  successfully  brought  by  a 
trustee,  the  cestui  que  trust  may  put 
the  whole  record  in  such  suit  in  evi- 
dence to  show  the  recovery  and  the 
title  on  which  it  rested.  Cliurch  v. 
Shelton.  6  F.  Cas.  No.  2,714,  2  Curt. 
871. 

5.  -The  Australia,  2  F.  Cas.  No. 
667.  8  Ware  240;  The  Ousader,  «  F. 
C^as.  No.  8,4B6,  1  Ware  448:  Sherwood 
v.  Hall.  21  F.  Cas.  No.  12,777,  8  Bumn. 
127:  The  Schooner  Thomas*  Henry  v 
U.  S.,  as  F.  Cas.  No.  18,919,  1  Brock. 
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el  Bads  v.  The  H.  D.  Bacon,  8  F. 
Caa.  No.  4.282.  Newb.  Adm.  27*; 
Hutstui  V.  Jordan,  12  F.  Cas.  No. 
6.959,  1  Ware  293;  Jay  v.  Almy.  18 
F.  Cas.  No.  7,286,  1  Woodb.  A  M.  262; 
The  Mary  Paalina,  16  P.  Cas.  No. 
9,224  note,  1  Sprague  46;  Sherwood  v. 
Hall.  21  F.  Cas.  No.  12.777,  8  Sumn. 
127:  U.  a.  v.  The  Matilda,  26  F.  Cas. 
Ne.  15,741,  5  Hughes  44.  Contra  Teas- 
dale  v.  The  Rambler,  23  F.  Cas.  No. 
13.815,  Bee  9. 

[al  Vot  «vldeao«,  altbovgli  vs* 
sponslve  td  InterrogstoriM. — Cush- 
man  v.  Ryan,  6  F.  Cas.  No.  3,515,  1 
Story  91;  Eads  v.  The  H.  D.  Bacon, 
8  F.  Cas.  No.  4,232.  Newb.  Adm.  274. 

7.  Hutson  v.  Jordan,  12  F.  Cas. 
No.  6,959,  1  Ware  393. 

8.  The  Crusader,  6  F.  Cas.  No. 
3,456,  1  Ware  448. 

9.  Berry  v.  The  Montesuma,  3  F. 
Cas.  No.  1,358a:  The  Santa  Claua,  21 
P.  Cas.  No.  12.327.  Oleott  428. 

10.  Kenah  v.  The  John  Markee, 
Jr..  3  Fed.  45. 

11.  The  Schooner  Thomas  A  Henry 
V.  U.  S.,  28  F.  Cas.  No.  18,919,  1 
Brock  867. 

18.  See  Benedict  Adm.  (4th  ed) 
S  460. 

13.  See  Infra  I  263. 

14.  See  supra  i  248. 

[a]  The  dlattiot  Judge  site  alone 
to  hear  the  entire  cause,  except  that 
In  certain  of  the  districts  the  court 
sometimes  calls  to  Its  assistance  ex- 
perts In  seamanship,  to  whom  are 
submitted  doubtful  questions  of  nav- 
igation, and  the  court  applies  the 
rules  of  law  to  the  statement  of  the 
propsr  rales  of  navintion  laid 
down  by  them.     Buen  sxperte  are 

\ 


commonly  called  admiralty  assessors. 
They  correspond  to  the  EUder  Breth- 
ren of  the  Trinity  House  in  the  Eng- 
lish admiralty  courts.  1  A&£EhicL& 
Pr  1333.    See  Infra  note  28  [b]. 

[b]  TrlnltT  masters. — (1)  In  Eng- 
land two  elder  brethren  are  sum- 
moned as  a  matter  of  course  in  ac- 
tions of  damage  and  salvage  and  In 
other  actions  involving  nautical  ques- 
tions at  the  request  or  the  parties  or 
by  order  of  the  court.  Their  duties  are 
purely  advisory.  Where  they  act,  wit- 
nesses on  questions  of  general  nau- 
tical skill  are  not  called.  The  Beryl, 
9  P.  D.  137;  The  Kirby  Hall,  8  P.  D.  71; 
The  Sir  Robert  Peel.  4  Aspln.  321 :  The 
Magna  Charta,  1  Aspln.  153.  (2)  It 
is  not  absolutely  Incumbent  on  the 
court  to  refer  questions  involving 
consequential  damage  in  collision 
cases  to  the  registrar  and  merchants, 
although  it  is  the  usual  practice  to 
do  so.  The  court  may  do  so  with  the 
aid  of  the  elder  brethren.  The  De  • 
Bay.  8  App.  Cas.  S59;  The  Uald  of 
Kent,  «  D.  178;  The  Linda.  Swab. 
306:  The  Mellona,  8  W.  Rob.  7.  (8) 
Or  it  may  act  alone,  where  that  can 
be  satisfactorily  done.  The  SUeo- 
nore.  Brown.  &  L.  186. 

16.   The  Honora  Carr,  81  Fed.  842. 

14.  Vbt  Honora  Carr,  81  Fed.  842 
(where  It  was  said  that  the  practice 
of  submitting  a  cause  without  argu- 
ment or  brief  and  leaving  the  court 
to  ascertain  and  determine  the  Issues 
upon  thei  pleadings  and  proofs  was 
not  to  be  encouraged). 

[a]  gammiBg  up.^ — A  difference 
between  the  ordinary  trial  practice 
In  summing  up  a  case  and  the  sum- 
ming up  of  arr  admiralty  cause  la  that 
In  the  latter  the  libelant  has  the  right 
to  open  the  argument,  and  when  de- 
fendant has  presented  hla  side  of  the 
case  the  libelant  has  the  right  to 
reply  and  thus  conclude  the  summing 
up.    1  A&E:EncI.&Pr  1334. 

[b1  Xlght  to  beglai  Bngland^ 
(1)  In  collision  cases  and  other  dam- 
age suits,  the  practice  of  the  English 
courts  requires  plaintiff  to  begin, 
even  thouKh  the  only  defense  Is  in- 
evitable accident.    The  Otter.  L.  R. 

4  A.  ft  R  203;  The  Benmore,  L.  R.  4 
A  ft  E.  132;  The  Abraham,  2  Aspln. 
34;  The  Bottle  Imp.  1  Aspln.  671.  (2) 
And  In  salvage  suits  where  there 
are  rival  salvors,  the  salvor  who  first 
enters  suit  begins,  in  the  absence  of 
special  clrcumstancea.  The  Morocco, 
1  Aspln.  46. 

[cl    After  proofs  have  been  takn 

05  the  whole  oaae,  It  Is  too  late  for 
the  respondents  at  the  first  hearing 
to  Insist  that  an  agreement  to  aettle 
the  case  was  entered  Into  Immedl- 
ateir  after  the  libel  wm>  filed.  The 
Robert  Jenkins,  H  797. 
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in  the  order  in  which  they  are  brought  up.^'  There 
is  no  nonsuit  in  admiralty,  the  court  always  hearing 
defendant's  case,  or  requiring  him  to  rest  without 

gutting  in  evidence;  and  in  cases  of  collision  the 
belant  is  always  bound  to  make  out  a  prima  facie 
case  of  negligence  in  the  vessel  libeled.  Where  no 
evidence  is  put  in  on  the  part  of  either  party,  the 
case  will  be  heard  and  decided  on  the  pleadings/' 
Sometimes  the  court  will  keep  the  case  open  in  the 
interest  of  justice,  in  order,  to  allow  a  party  to 
produce  further  proof.^  But  a  point  reserved  for 
further  argument  after  trial  and  decree  must  foe 
brought  before  the  court  on  the  pleadings  and  proofs 
as  they  stood  on  the  original  hearing.''* 


Oonrt  reserTing  dedsion.  Admiralty  causes  of 
any  importance  are  rarely  decided-  by  the  court  at 
once ;  in  perhaps  no  class  of  cases  is  a  careful  study 
of  the  evidence  so  necessary  in  order  to  reach  a  just 
decision;  at  the  close  of  the  argument  therefore  the 
court  usually  takes  the  papers  and  in  due  course 
renders  its  deeision.^^ 

[$  262]  b.  Bight  to  Jury  TriaL  Independently 
of  statute  there  is  no  right  to  a  trial  by  jury  in 
civil  cases  in  admiralty.^^  But  the  right  to  trial  by 
jury  in  certain  cases  of  contract  or  tort  arising  on 
the  Great  Lakes,  if  demanded  by  either  party,  is 
saved  by  statute.^^  Even  in  these  ca^s  the  verdict 
is  held  to  be  advisory  merely,  and  may  be  disre- 


17.  The  Panny,  8  F.  No.  <,8S8. 
2  Lowell  508.  ■  „ 

1&  See  The  K  P.  Dayton,  120  XS. 
8.  337.  7  set  668,  80  L.  «d.  669  [att 
4  Fed.  834]. 

19.  See  McNally  v.  The  Steam- 
tUK  L.  P.  -Dayton,  4  Fed.  834,  18 
Blatchf.  411  [aff  120  U.  S.  337,  7  SCt 
B68.  30  L.  ed.  669], 

30.    Benedict  Adm.  (4th  ed)  S 
Devino  v.  The  Tiverton,  85  Fed.  529; 
Ingraham  v.  Albee,  13  F.  Cas.  No. 
7,044,  Blatchf.  &  H.  289. 

[a]  X«B«TTlnv  question  ox  aam- 
aff«fl  and  oovts. — ^wnere  the  evidence 
shows  that  libelants'  scow  was  old, 
decayed,  and  Improperly  constructed, 
and  that  she  sank  from  a  hlow  which 
would  not  have  Injured  a  staunch  and 
seaworthy  craft,  and  Jlbelants  have 
not  had  full  opportunity  to  meet  this 
evidence,  which  would,  unexplained, 
warrant  a  decree  for  a  moiety,  the 
court  will  reserve  the  question  or 
damages  and  coats  until  the  coming 
In  of  the  commissioner's  report.  The 
Gllson.  35  Fed.  333. 

[b]  seopenliur  case  after  arrn- 
»i«Bb— After  both  parties  have  rested 
In  admU-alty,  and  the  case  has  been 
arirued.  It  will  not  be  reopened  to 
permit  the  libelant  to  Introduce  depo- 
sitions previously  taken  by  the  claim- 
ant, which  the  libelant  might.  If  he 
had  desired,  have  offered  as  a  part  of 
hfa  own  case.  The  Perslana,  158 
Fed.  912. 

SI.  Abbey  V.  The  Steamboat  Rob- 
ert I*  Stevens,  1  P.  Caa.  No.  8,  22 
HowPr  (N.  tJ  78. 

89.    1  A&EBaicIAFr,  1334. 

83.  The  Sarah,  8  Wheat.  <V.  S.) 
891.  5  L.  ed.  644;  The  Paollna,  11  Fed. 
171.  18  Blatchf.  316;  Clark  y.U.  S., 
8  F.  Cas.  No.  2,837,  2  Wash.  C.  C.  619; 
Glllet  v.  Pierce,  10  F.  Cas.  No.  6,437, 
Brown  Adm.  668:  Lee  V.  Thompson, 
15  F.  Caa.  No.  8,202,  8  Woods  167. 

In  criminal  oasM  see  Juries  [24 
Cyc  142J.  .  w 

[a]  Practice  not  unknown. — <1) 
"Trials  In  admiralty  with  Jury,  even 
where  the  tort  arose  on  the  high 
seas,  though  long  since  fallen  into 
disuse,  appear  not  to  have  been  for- 
merly wholly  unltnown.  In  1  Abbott 
on  Shipping,  p.  284.  It  Is  stated:  'It 
appears,  from  the  Black  Book  of  the 
Admlrafty.  that  Jurors  were  formerly 
summoned  to  the  admiralty.* "  Per 
Hazel.  J.,  In  The  Western  States,  151 
Fed.  929,  930  [aff  169  Fed.  354,  86 
CCA  364].  (2)  In  an  early  Alabama 
case  jury  trial  was' held  to  be  es- 
sential on  the  denial  of  the  allega- 
tion In'  the  petition  and  a  concluding 
to  the  country.  Gayle  v.  Preston,  8 
Port  (Ala.)  291. 

[b]  Ths  pmctlo*  of  calllnr  nan- 
tloal  assenors  has  been  approved. 
Thus  In  The  Empire,  19  Fed.  558,  659, 
Brown.  J.,  said:  "In  lieu  ol  this 
method  of  procedure  [trial  by  Jury], 
we  have  for  several  years  past,  In 
analogy  to  the  trinjty  master  system 
obtaining  In  the  English  court  of  ad- 
miralty, adopted  the  practice  of  call- 
ing to  the  assistance  of  the  court.  In 
all  difficult  cases  Involving  negli- 
gence, two  experienced  ahipmasters, 
who  Bit  with  the  Judge  during  the 
argument  and  «lve  their  advtoe  upon 
the  queatlons  of  s«ainanahlp  or  the 


weight  of  testimony.  I  believe  a 
somewhat  similar  practice  has  ob- 
tained in  some  of  the  other  district 
courts.  The  Emily,  8  P.  Cas.  No. 
4,453,  Olcott  132  [aa  8  F.  Cas.  No. 
4,452.  1  Blatchf.  236];  The  Rival,  20 
F.  Cas.  No.  11.867,  1  Sprague  128.  The 
practice  appears  also  to  have  received 
the  sanction  of  the  supreme  court. 
The  City  of  Washington,  92  U.  S.  31. 
23  L.  ed.  600;  The  Hypooame,  6  WalL 
(U.  S.)  216,  18  L.  ed.  794.  I  have 
frequently  derived  great  assistance 
from  the  advice  of  nautical  assessors 
myself,  and  have  found  this  a  most 
satisfactory  and  expeditious  method 
of  trying  these  cases."  And  in  Lee 
v.  Thompson,  16  F.  Caa.  No.  8,202, 
8  Woods  167.  174,  Bradley,  J.,  satd: 
"It  Is  undoubtedly  true  that  a  court 
of  admiralty  has  no  power  to  try 
causes  by  jury;  but  there  Is  no  reason 
why  It  should  not,  either  on  Its  own 
motion  or  at  the  desire  of  the  parties, 
submit  any  question  of  fact  to  com- 
missioners, or  referees,  for  their  opin- 
ion and  ad.vice,  and  the  number  of 
these  commissioners  may  be  twelve 
as  well  as  anj»  other  number.  But 
their  decision,  after  all.  Is  not  like 
the  verdict  of  a  Jury,  conclusive  upon 
the  facts;  and  no  bill  of  exceptions 
can  be  entertained,  and  no  writ  of 
error  can  be  brought  to  consider  such 
exceptions.  The  matter  must  be 
finally  submitted  to  the  Judgment  of 
the  court,  and  the  court  will  not  be 
concluded  by  the  verdict,  although  It 
may  be  aided  In  coming  to  a  conclu- 
sion." 

[c]    Voxfattnras   and  p«n«ltlw.— 

(1)  Suits  in  admiralty  to  enforce  for- 
feitures and  penalties  are  civil  suits, 
and  a  Jury  la  not  demandable  therein. 
The  Sarah.  8  Wheat.  (U.  a)  891,  6 
li.  ed.  644 :  Whelan  v.  u.  S.,  7  Cranch 
CU.  S.)  112.  8  L.  ed.  286;  U.  S.  v.  The 
Schooner  Betsey  and  Charlotte,  4 
Cranch  (U.  S.)  443,  2  L.  ed.  673;  U.  S. 
V.  La  Vengeance.  S  Dalt.  (U.  8.)  297, 
1  L.  ed.  6X0;  The  Paollna  S.,  11  Fed, 
171.  18  Blatchf.  816;  Clark  v.  U.  S., 
6  F.  Cas.  No.  2,8S7,  2  Wash.  C.  C.  619. 
See  also  The  Margaret,  9  Wheat.  (U. 
S.)  421,  6  L.  ed.  125;  U.  S.  V.  The 
Q  ueen,  27  F.  Cas.  No.  16,108,  11 
Blatchf.  416  [aff  27  F.  Cas.  No.  16,107. 

4  Ben.  237].  (2)  Where  suit  is 
brought  against  a  vessel  and  her  mas- 
ter Jointly  to  recover  a  penalty,  it  is 
proper  to  dismiss  the  suit  as  to  the 
master  on  the  ground  that  he  Is  en- 
titled to  a  trial  by  jury  and  to  pro- 
ceed with  It  against  the  vessel.  U. 
S.  V.  The  Queen,  supra. 

'  [d]  BnglanO. — (1)  There  is  no 
right  In  a  party  to  demand  a  trial  by 
Jury  in  the  admiralty  division.  The 
power  to  allow  a  trial  by  jury  Is  dis- 
cretionary with  the  Judge.  Rules 
Supr.  Ct.  Ord.  36  rules  4,  7:  The  Temple 
Bar,  11  P.  D.  6.  (2)  There  Is  no 
power  to  try  an  admiralty  action  In 
the  English  county  courts  by  a  Jury, 
County  Courts  Admiralty  Jurisdic- 
tion Act  1868  (31  &  32  Vict,  c  71)  \  10; 
The  Tynwald,  [1895]  P.  142,  (3)  De- 
fendants In  admiralty  cases  In  county 
courts  are  noj.  entitled  as  of  right  to 
a  trial  by  Jury,  as  the  word  "actions" 
in    the    County    Courts   Act  (1888) 

5  101,  does  not  Include  admiralty  ac- 
tions.   Tho  Theodora.  [1897]  P.  279. 


(4)  Under  Lord  CampCeH'e  Act,  the 
damages  In  cases  of  death  by  wrong- 
ful act  are  to  be  assessed  and  appor- 
tioned by  a  Jury  In  the  absence  of  a 
consent  to  a  decision  according  to  the 
usual  admiralty  practice.  Lord  Camp- 
bell's Act  (9  &  10  Vict,  c  93}  S  2; 
Rules  Supr.  Ct.  Ord.  27  rule  4;  The 
Orwell,  13  P.  D.  80. 

84.  U.  S.  Rev.  St.  {  566;  The  Ny- 
ack.  199  Fed.  883,  118  CCA  67;  The 
City  of  Toledo.  73  Fed.  220;  The  Erie 
Belle,  20  Fed.  63;  Gillet  v.  Pierce,  10 
F.  Cas.  No.  5,437,  Brown  Adm.  553. 

[a]  "The  provision  Is  an  "«™»'t 
In  til*  admiralty  JtiriMUetlon,  which 
It  Is  hoped  Congress  will  repeal. 
.  .  .  It  introduces  a  system  of 
trial  wholly  foreign  to  the  practice, 
forms,  and  procedure  of  courts  of 
admiralty."  Per  Ward,  J.,  In  The 
Western  States,  169  Fed.  S64,  S66,  8C 
CCA  354.  ' 

[b]  "Vb*  power  of  Oongt— ■  to 
ohanff*  tlM  mode  of  pronaeflliir  In 
this  respeet  In  its  courts  of  admi- 
ralty, will,  we  suppose,  hardly  be 
questioned.  The  Constitution  de- 
clares that  the  Judicial  power  of  the 
United  States  shall  extend  to  "all 
cases  of  admiralty  and  maritime  Ju- 
risdiction,' But  it  does  not  direct 
that  the  court  shall  proceed  accord- 
ing to  ancient  and  established  forms, 
or  shall  adopt  any  other  form  or 
mode  of  practice.  The  grant  defines 
the  subjects  to  which  the  jurisdiction 
may  be  extended  by  Congrress.  But 
the  extent  of  the  power  as  mil  as 
the  mode  of  proceeding  in  which  that 
Jurisdiction  Is  to  be  exercised,  like 
the  power  and  practice  Id  all  the 
other  courts  of  the  United  States, 
are  subject  to  the  regulation  of  Con- 
gress, except  where  .that  power  is 
limited  by  the  terms  of  the  Consti- 
tution, or  by  necessary  Implication 
from  Its  language.  In  admiralty  and 
maritime  cases  there  Is  no  such  limi- 
tation as  to  the  mode  of  proceeding, 
and  Congress  may  therefore  in  cases 
of  that  description,  give  either  party 
right  of  trial  by  Jury,  or  modify  the 
practice  of  the  court  In  any  other 
respect  that  It  deems  more  conducive 
to  the  administration  of  justice.  And 
In  the  proceedings  under  the  act  of 
1845.  the  right  to  a  trial  by  jury  is 
undoubtedly  secured  to  either  party 
If  he  thinks  proper  to  demand  IL'* 
Per  Taney,  J..  In  The  Genesee  Chief 
v,  Fltzhugh.  12  How.  (U.  S.)  443. 
469,  13  L.  ed.  1058  fquot  The  Wes- 
tern States.  159  Fed.  854,  367,  358, 
86  CCA  354]. 

[c]  To  What  oases  statnte  applies. 
— (1)  U.  S.  Rev.  St.  S  66«,  providing 
that  In  cases  of  admiralty  and  marl- 
time  jurisdiction  relating  to  any  mat- 
ter of  contract  or  tort  arising  on  or 
concerning  any  vessel  of  twenty  tons 
burden  or  upward,  enrolled  and  li- 
censed for  the  coasting  trade,  and  at 
the  ^Ime  employed  in  the  business  of 
commerce  and  navigation  between 
places  In  different  states  and  terri- 
tories upon  the  lakes  and  navigable 
waters  connecting  the  lakes,  the  Is- 
sues of  fact  shall  be  tried  by  Jury 
when  either  party  requires  It,  ap- 
plies only  to  the  Great  Lakes  and 
waters  connected  therewith,  and  then 
only  to  such  issues  of  fact  aa  arise 
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garded  by  the  court  if,  in  the  opinion  of  the  judge, 
it  fails  to  do  substantial  justice,"  althoi^h  this  view 
has  not  been  adopted  by  the  dinniit  court  of  appeals 
of  the  second  circuit,  which  holds  that  the  power 
of  the  court  can  go  no  further  than  to  grant  a  new 
trial.'*  • 

[$  263]  2.  Kefannce  to  OommiBsionan— a.  In 
OeneraL  Under  AdminUty  Rule  No.  44,  whenever 
the  court  d^ms  it  expedient  or  necessary  for  the 
purposes  of  justice,  it  may  refer  any  matters  arising 
in  the  progress  of  an  admiralty  suit  to  one  or  more 
commissioners  appointed  by  it  to  hear  the  parties 
and  make  report  thereon.**  This  may  be  done  either 
on  the  court's  own  motion  or  at  the  instance  of  a 
party The  eommissionor  may  either  be  named  by 
the  court  or  selected  by  the  libelant  from  the  regular 
commissioners  of  the  court,"  and  the  fact  that  he 
sits  outnde  the  territorial  jurisdiction  of  the  cotirt 
will  not  invalidate  his  flpdings.^ 

Aasessnent  of  damages.  The  court  does  not  act  as 
as&essor  of  damages.  When  the  amount' claimed  in 
the  libel  is  a  deSnite  amount,  or  easy  of  ascertain- 
ment, the  court  may  pronounce  for  a  definite  amount ; 
usually,  however,  the  matter  is  referred  to  s  com- 
missioner." The  libelant  therefore  enters  an  intei^ 
loeutory  decree  and  order  of  reference.  This  is  a 
decree  reciting  the  suit  and  the  submission  of  it  to 
the  court,  and  ordering,  adjudging,'  and  decreeing 
that  the  libelant  Kcover  of  the  diip  and  its  sureties, 


or  of  the  respondent,  the  damages  siutained  by  the 
libelant  by  reason  of  the  matters  and  things  in  the 
libel  alleged,  and  further  orde^ng  that  the  matter 
be  referred  to  a  certain  commissioner  to  ascertain 
the  amount  of  the  libelant's  damage  and  report 
thereof  to  the  court.  A  copy  of  this  decree  is  served 
on  the  re^ndent,  and'  a  certified  copy  didivered  to 
the  commisaioner  named.  Thereafter  a  notice  of 
,  the  time  and  place  of  the  "reference,  signed  ^yj  the 
commissioner,  is  served  upon  the  respondents^  and 
at  the  ai^inted  time  the  libelant,  with  his  wit- 
neraea,  appears  before  the  commissioner  and  gives 
evidence  as  to  his  damages." 

[%  264]  b.  Anthorlty  of  OommiMioner,  The 
commissioner  has  the  powers  of  a  mast^  in  chancery, 
including  the  power  to  administer  oathb  to  and  exam- 
ine the  parties  and  witnesses.**  But  his  authority 
extends  no  ftuiher  than  to  consider  and  decide  j^oints 
of  fact  and  evidence;"  he  cannot  pass  on  the  issues 
unless  so  ordered  by  the  court,"  even  by  consent  of 
the  parties." 

[$  265]  c.  Proceedings  before  Oommtoaloaer. 
The  proceedings  before  the  eommissioner  are  similar 
to  those  before  'a  referee  or  master  in  chancery." 

[$  266]  d.  ObjecUons  before  Oommlssioner.  In 
ease  of  improper  or  irregular  proceedings  by  the 
commissioner  in  conducting  the  hearing,  either  party 
may  arrest  the  same  until  the  questidn  as  to  the 
proper  method  or  action  to  be  pursued  can  be  certi- 


In  cases  of  contract  or  tort,  the  stat- 
ute having  no  reference  to  foreltrn 
vessels  or  those  trading  between  ports 
or  the  same  state.  The  Western 
States,  169  Fed.  S54.  86  CCA  354; 
The  City  of  Toledo.  73  Fed.  220; 
Blgler  v.  The  Venture,  21  Fed.  880; 
The  Srie  Belle,  SO  Fed.  63.  (2)  In 
suits  between  vessels.  If  one  comes 
within  the  statute,  either  party  may 
demand  a  trial  by  Jury.  The  Srle 
Bell^  20  Fed.  63.  See  Glllet  v.  Pierce, 
10  F.  Cas.  No.  6,437,  Brown  Adm. 
S5S  (where  it  was  said  that  where 
only  one  of  the  vessels  ymm  within 
the  class  specified  in  the  statute,  two 
trials  might  be  necessary,  one  with 
and  the  other  without  a  jury). 

[d]  neadlnsv  ninst  show  that  aot 
applMS. — The  party  demanding  a  Jury 
must  bring  himself  by  his  pleadings, 
within  the  provisions  of  the  act.  Gil- 
let  V.  Pierce,  10  F.  Caa.  No.  6,437, 
Brown  Adm.  563. 

as.  The  Western  States,  151  Fed. 
929  [aff  169  Fed.  354,  86  CCA  354]; 
The  City  of  Toledo,  73  Fed.  220;  The 
Empire,  19  Fed.  B58;  Lee  v.  Thomp- 
son. 16  F.  Cas.  No.  8,202,  3  Woods 
167. 

[a]    Viider     Howell     Aauot.  St. 

A  8361,  providing  that  all  cases  of 
collision,  on  trial  or  appeal,  shall  be 
determined  according  to  the  appro- 
priate principles  of  courts  of  admi- 
ralty and  maritime  Jurisdiction,  a 
verdict  of  a  Jury  In  such  a  case  is  not 
conclusive  In  the  circuit  court,  but 
merely  advisory.  McCarthy  v.  Grove, 
118  Mich.  363.  76  NW  756. 

86.  The  Western  States,  169  Fed. 
354.  368,  86  CCA  364  [aff  151  Fed.  929, 
on  the  ground  that  the  district  Ju4ge 
was  right  on  Ihe  merits  of  the  case 
and  regarding  the  proceeding  on  ap- 

fieal  In  the  circuit  court  of  appeals  as 
ti  the  nature  of  a  new  trial]  (where 
Ward,  J.,  said:  "Courts  of  chancery 
have  always,  for  the  purposes  of  their 
own  enlightenment,  exercised  the 
power  of  submitting  Issues  of  fact 
to  be  tried  by  Juries.  In  such  cases, 
however,  the  chancellor  prepares  the 
Issues,  and  he  Is  not  bound  by  the 
verdict  of  the  Jury  upon  them.  So 
little  bound  that  a  bill  of  exceptions 
cannot  be  taken,  or.  If  taken,  can  only 
be  used  on  a  motion  for  a  «new  trial. 
Watt  V.  Starke,  101  U.  S.  247,  250,  25 
Xi.  ed.  8Zt:  Johnson  v.  Harmon,  94 
U.  ^.  STl,  24  L.  ed.  271.  When,  how- 


ever, the  statute  gives  to  a  party  the 
right  to  a  Jury  trial,  It  Is  difficult  to 
believe  that  It  was  Intended  to  au- 
thorize the  court  to  take  this  right 
away  and  substitute  Its  own  flndlngs 
for  the  Jury's,  as  In  the  case  of 
feigned  issues  sent  out  of  chancery. 
Su^  a  practice  does  not  give  the 
party  a  Jury  trial  at  all,  or.  at  best, 
it  gives  with  one  hand  what  It  takes 
away  with  the  other.  It  seems  to  us 
that,  consistently  with  a  party's  right 
to  a  Jury  trial,  the  power  of  nie  court 
can  go  no  further  than  to  grant  a 
new  trial"). 

[a].  "From  tt*  Oeolsloria  of  tli* 
Bimrene  Cdwt  In  The  Genesee  Chief 
V.  l^Mtzhueh,  12  How.  (U.  S.)  448.  18 
L.  ed.  1068,  and  The  Eagle,  S  wall. 
<U.  S.)  16,  19  I*,  ed.  8«.  it  would 
appear  that  the  verdict  of  a  Jury  Is 
binding  on  the  trial  court,  unless  set 
aside  under  some  rule  applying  gen- 
erally to  Jury  trials.  This  view  Is 
taken  by  the  Circuit  (>)urt  of  Ap- 
peals of  the  Second  Circuit  In  The 
Western  States,  169  Fed.  364,  89  CCA. 
354."  The  Nyack,  199  Fed.  383,  389, 
118  CCA  67. 

37.  The  Wavelet,  26  Fed.  733 
(holding  that  when  a  cause  Is  re- 
ferred to  the  clerk  as  such  commis- 
sioner it  is  not  necessary  to  assign 
any  special  reason  for  such  refer- 
ence); The  Ship  B.  C.  Scranton,  8  F. 
Cas.  No.  4,271,  2  Ben.  81;  Lee  v. 
Thbmpson.  15  F.  Cas.  Mo.  8,202,  3 
Woods  167. 

[a]  Special  Instances. — (1)  Where 
It  appears  that  the  main  question 
relates  to  an  account  the  court  -may 
properly  refer  the  case  to  a  commis- 
sioner (Shaw  V.  Collyer,  21  F.  Cas. 
No.  12.718,  4  Blatchf.  870,  18  HowPr 
(N.  T.)  238:  and  (2)  where  the  rights 
of  the  parties  depend  upon  questions 
of  nautical  skill  or  seamanship  the 
court  may  refer  the  matter  to  per- 
sons skilled  in  navigation  and  act 
upon  their  report  (The  Brig  Emily. 
8  F.  Cas.  No.  4,463,  Olcott  132  [aff 
8.  F.  Cas.  No.  4,452,  1  Blatch.  236]). 

[b]  Appointment  of  clerk  as  oom- 
mlsuoner. — Admiralty  Rule  No.  44 
authorizes  the  court,  whenever  it 
deems  it  necessary  or  expedient,  to 
send  admiralty  causes  to  a  commls- 
'gloner   to   take   testimony,   and  the 

clerk  of  the  court  may  be  appointed 
such  commissioner  wtthout  any  spe- 
cial reason  belnr  assl^ed  therefor. 


The  Guy  C.  Goss,  63  Fed.  826;  The 
Wavelet,  25  Fed.  733. 

aa  Holmes  v.  Dodge,  12  F.  Caa. 
No.  6,637.  Abb.  Adm.  60;  Lea  v. 
Thompsoti,  15  F.  Cas.  No.  8,202,  3 
Woods  167. 

as.  The  Ship  B.  C.  Scranton,  8  F. 
Cas-  No.  4,271,  2  Ben.  81. 

BO.  The  William  H.  Bailey,  103 
Fed.  799  [aff  111  Fed.  1006  mem..  50 
CCA.  76] 

31.  The  William  H.  Bailey.  103 
Fed.  799  [att  HI  Fed.  1006  mem.,  50 
CCA  76];  The  Ship  Shand.  4  Fed. 
925;  Holmes  v.  Dodge,  12  F.  Cas.  No. 
6.637,  Abb.  Adm.  60;  The  City  of 
Chester,  9  P.  D.  182. 

aa.  Benedict  Adm.  (4th  ed)  St  467, 
468. 

33.  Ea]  BrldeBoe  for  the  WMteat 
wUl  not  M  admitted  Iwf ore  the  eom- 
mlasloaer  after  he  hae  reetad  his  caae 

without  notice  that  be  Is  to  produce 
further  evidence  at  a  later  stage.  The 
Guy  C.  Gose,  63  Fed.  826. 

[b]  Bz  parte  evUeaca;^ — Comfnls- 
sioners  appointed  to  ascertain  dam- 
ages should  not  hear  ex  parte  evi- 
dence without  notice  to  the  other 

rirty.  The  Lively,  IB  F.  Cas.  No. 
403,  1  Gall.  315. 

34.  Admiralty  Rule  No.  44;  Bene- 
dict Adm.  (4th  ed)  i  468;  La  Bour- 
gogne,  144  Fed.  781,  75  C(5a  647  [aft 
210  U.  S.  95,  28  set  664.  52  L.  ed. 
978];  The  Eliza  Lines,  114  Fed.  307, 
52  CCA  195;  The  Ship  E.  C.  Scran- 
ton, 8  F.  Cas.  No.  4,271,  2  Ben.  81. 

35.  The  New  Jersey,   IS  F.  Caa. 
No.  10,162.  Olcott  444. 

36.  Mitchell  v.  Kelsey,  17  F.  Cas. 
No.  9.663  (holding  that  this  Is  done 
by  the  cotirt,  and  the  legal  rights  of 
the  parties  are  fixed  by  dlrex:t  de- 
cree). 

[a]      rnterest. — So     the  question 
what  interest  goes  with  the  princi- 
pal as  a  legal  Incident  Is  not  a  matter 
of  fact  for  the  commissioner  to  find  ■ 
and  report.  Mitchell  v,  Kelsey,  17  P. ' 
Cas.  No.  9,663. 

37.  Mitchell  Kelsey,  17  F.  Cas. 
No.  9,663. 

3a  The  Ship  E.  C.  Scranton,  8  F. 
Cas.  No.  4.271,  2  Ben.  81. 

[a]  In  BnglMid  a  special  case 
may  be  stated  by  the  registrar  for 
the  opinion  of  the  court.  The  John 
Bellamy,  L.  R.  3  A.  A  R  129;  The 
Parisian,  13  P.  1).  18:  7%e  Immaco- 
lata  Conceslone,  9  87. 
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fied  by  the  commissioueT  to  the  eourt  for  oonfinna- 
tion."  But  it  is  not  proper  to  make  such  applica- 
tion to  the  court  nnlms  the  question  is  one  on  which 
the  conunisBioner  has  passed  one  vay  or  another, 
or  has  refused  to  pass."  (Thus  it  has  been  held 
that  objections  to  the  admission  of  eTidence,V  or  to 
a  ruling  on  the  credibility  of  a  witness,  unless  the 
objection  rests  wholly  on  the  question  of  law,^  or 
to  the  propriety  of  the  action  of  the  commissioner 
in  refusing  to  allow  a  witness  to  be  sworn,**  should 
be  raised  in  this  manner  and  not  by  exception  to 
his  report ;  but  this  has  been  denied,  and  the  proper 
practice  is  said  to  be  that  where  no  facts  are  shown 
making  it  necessary  to  have  the  immediate  opinion 
of  the  eourt,  a  reference  should  ftroceed  to  a  report, 
leaving  the  parties  to  reserve  their  exceptions. 

[$  267]  e.  Report  of  Oommisaionar— <1)  In  Gen- 
•raL  In  due  time  the  commissioner  makes  his 
report,  which,  with  the  evidence  and  exhibits,  is 
filed  in  the  office  of  the  clerk.  Such  report  should 
contain  the  facts  and  his  conclusions  thereon,  not 
merely  the  evidence  in  detail  and  the  exceptions 
taken.***  The  report  should  explain  the  principles 
on  which  the  damages  are  assessed,  and  not  m^ly 
state  the  gross  sum  assessed.*' 

268]    (2)  Exceptions  to  Report— (a)  In  Oen- 


eraL  Either  party  may  have  relief  agiunst  errors 
in  the  report  by  excepting  to  it.*'  In  fact,  objection 
to  the  report  must  be  inade  by  formal  exertion  filed 
thereto,*^  and  on  appeiEil  a  report  to  which  no  exeep- 
tion  was  taken  below  is  not  open  to  revisionf** 
except  in  tiie  case  of  a  plain  error  of  computation, 
whicn  may  sometimes  be  corrected,  althoo^  no 
formal  exception  on  that  ground  was  taken  to  the 
commissioner's  report."" 

{_%  269]  (b)  Sufficiency  of  ExceptionB.  The  ex- 
ception should  be  sufficiently  clear  and  particular 
to  bring  to  the  notice  of  the  court  the  errors  alleged 
and  to  enable  it  to  ascertain  them  without  an  unrea- 
sonable examination  of  the  record.^ 

A  general  exception  to  the  findings  of  a  eom- 
missioner  in  admiralty,  containing  no  reference  to 
the  pertinent  evidence,  is  not  entitled  to  considera- 
tion by  the  court  ;^  but  where  all  the  evidence  is 
attached  to  the  report  euoh  an  exeeption.  is  enffl- 
cient." 

[f  270]  (c)  Hatten  Reviewed.  An  exertion  to 
the  report  of  a  commissibner  draws  in  question  only 
the  adequacy  of  the  groimds  of  law  and  fact  upon 
which  the  report  is  founded,"  and  does  not  bring 
in  review  issues  upon  the  merits."  The  remedy  of 
the  claimants  would  be  by  motion  to  reject  the 


as.  The  Ship  G.  C.  Bcranton,  S  F. 
Cas.  No.  4,272.  4  Ben.  127. 

[a]    C«rtUlo»t«  BMMaur^Appli- 

catlon  to  the  court  can  be  had  only 
on  a  certificate  as  to  the  proceedlnga 
of  the  comnilssloner.  The  Bhlp  S.  C 
Scranton,  8  F.  Caa.  No.  4,271,  2  Ben. 
81;  The  Ship  B.  C  Bcranton,  8  F.  Caa. 
No.  4^78.  ^Ben.  127. 

4Hh  The  Ship  B.  C.  Bcranton.  8  F. 
Caa.  No.  4,271,  2  Ben.  81. 

41.  The  Bark  Bmllle.  8  F.  Caa.  No. 
4,461,  4  Ben.  285:  The  Schooner  Tran- 
att,  24  F.  Cas.  No.  14,188.  4  Ben.  188. 

[a]  Waiver  on  van  UlaL  Where 
a  party  neglects  ai  the  trial  to  object 
to  the  competency  of  evidence  he 
will  be  deemed  to  have  waived  hie 
right  to  object  on  a  subsequent  ref- 
erence to  the  clerk.  The  Trial,  24 
F.  Caa.  No.  14,170,  Blatchf.  &  H.  94. 

48.  See  Burton  v.  The  Command- 
er in  Chief,  4  F.  Cas.  No.  2,215  [aft 
without  noticing  this  point  4  F.  Cas. 
No.  2,216  (are  1  Wall.  (U.  S.)  4S,  17 
L.  ed.  609)1. 

43.  The  Ship  K  C.  Scranton,  8  F. 
Caa.  No.  4.272,  4  Ben.  127. 

44.  The  Brlgantlne  Beaver.  3  P. 
Cas.  No.  1,200,  8  Ben.  594  (where  It 
Is  said  that  cases  may  arise  In  which 
It  would  be  proper  to  take  the  opinion 
of  the  court  as  to  the  correctness  of 
the  ruling  of  the  commissioner  at  the 
time  of  the  objection,  as  where  the 
evidence  to  be  ottered  la  to  be  given 
by  a  witness  about  to  go  to  sea,  or 
where  the  testimony  may  be  lost  If 
not  taken,  but  that  where  no  such 
emergency  Is  shown  the  cause  should 
proceed  to  a  report,  which,  with  the 
evidence  and  ruling  of  the  commis- 
sioners, can  be  brought  before  the 
court  upon  proper  exceptions  to  the 
concluBfons  of  the  report  and  to  such 
rulings  of  the  commissioner  as  were 
objected  to  at  the  time).  Such  a  prac- 
tice seems  to  be  approved  In  Com- 
mander-m-Chlef,  1  Wall.  <U.  S.)  43, 
17  L.  ed.  609  [aOC  4  F.  Cas.  No.  2,216, 
on  the  merits  without  referring  to 
thia  particular  point].    See  also  The 

.Bulgaria,  83  Fed.  312:  Holmes  v. 
Dodge,  12  F.  Cas.  No.  6,637,  Abb.  Adm. 
60;  The  Trial.  24  F.  Cas.  No.  14,170, 
Blatchf.  &  H.  94.  And  see  infra 
f  268. 

45.  The  Trial.  24  P.  Cas.  No. 
14,170.  Blatchf.  &  H.  94. 

[a]  Paragraphlng-^Flndings  of 
fact  by  a  commissioner  in  admiralty 
should  be  made,  if  practicable,  in  dis- 
tinct paragraphs,  numbered  auccaa- 
■ivelT.   The  Itasca.  117  Fed.  88B. 

[b]  Vsm  ef  -  - 


port  may  be  found  In  4  DeBty  Fed. 
Proo.  p  831. 

40.  Murray  Schooner  Charming 
Betsy,  S  CratuOi  (U.  S.)  84,  8  U  wL 

208. 

[a3  Vh*  pn»«r  pntetiM  la  to  re- 
port the  amount  ascertained  as  dam* 
ages  by  reason  of  a  eoUlston  as  "the 
damages  sustained  by  llbellant  by 
reason  of  a  coUislon^"  and  a  report 
merely  of  a  certain  amount  as  due 
libelant  la  erroneous.  The  Steam 
Ferry-Boat  Baltic,  2  F.  Cas.  No.  884, 
8  Ben.  19B. 

[b]  iHaoMaA  of  aMOlfloatlen  of 
dstifls.  A  report  as  to  the  amount 
of  libelant's  claim  is  not  objection- 
able In  omitting  a  detail  of  the  al- 
lowance, unless  defendant  has  de- 
manded a.  specification.  Mitchell  v. 
Kelsey,  1?  F.  Cas.  No.  9,863.  See  also 
The  Isaac  Newton,  18  P.  Cas.  No. 
7,090.  Abb.  Adm.  688.  ■ 

[ct  Amonat  of  costs. — An  award 
which  states  the  amount  due  and  that 
libelants  are  entitled  to  costs  Is  suf- 
ficiently certain  without  stating  the 
amount  of  the  costs.  The  Ship  Liver- 
pool Packet.  16  F.  Cas.  No.  8,407.  2 
Sprague  37. 

47.  Benedict  Adm.  (4th  ed>  1  489; 
The  Trial.  24  F.  Cas.  No.  14.170. 
Blatchf.  Sc  H.  94. 

[a]  HecMst^  of  malrliig  objao- 
tion  befOTO  oonunissioner^^rhe  ex- 
ception must  be  based  on  matter 
which  waa  objected  to  at  the  hearing 
before  the  commissioner.  The  Wil- 
liam H.  Bailey,  108  Fed.  799;  The 
Bulgaria,  83  Fed.  812. 

48.  The  Cayuga.  69  Fed.  488,  S 
CCA  188;  Howe  v.  The  iMlngton,  12 
F.  Cas.  No.  6,767b. 

[a]  Where  a  snrplna  after  allow- 
anoe  of  claims  remaina  in  oottrt  sub- 
ject to  dlatrllintloiif  there  la  no  one 
before  the  court  to  except  to  the  re- 
port, and  the  decree  does  not  follow 
the  report  as  a  matter  of  course,  al- 
though not  excepted  to,  but  the  court 
will  take  It  upon  itself  to  see  that 
the  proper  owners  of  the  surolus  re- 
ceive It.  Harper  v.  The  New  Brig,  11 
F.  Cas.  No.  6,090,  Gilp.  636. 

49.  The  Virgin  v.  Vyfhlus,  S  Pet 
(U.  S.)  538,  8  L.  ed.  1036;  Brauer  v. 
Companla  Navlgaclon  La  Flec^ia,  66 
Fed.  774,  14  CC%  88;  The  Cayuga,  69 
Fed.  488,  8  CCA  188;  Harris  v.  Wheel- 
er, 11  F^  Cas.  No.  6,129,  8  Blatchf.  l. 
But  In  Ross  V.  Southern  Cotton-Oil 
Co.,  41  Fed.  152,  objection  was  allowed 
on  appeal  to  the  cir'cult  court  to 
claims  in  a  eommlsaloner's  report, 
althoufb  no  ^xeaptlon  waa  taken  In 


the  district  court,  m  the  ground  that 
the  trial  was  de  novo  on  appeal. 

[a]  Appaal  whera  ao  axesptfanu 
tana. — An  appeal'  frtnn  a  decree  on 
a  commissioner's  r^wrt  awarding 
damages  will  not  1m  dlBmlaaed  on 
motion,  but  must  be  heard  In  the 
usual  way  where  the  appellant  ap- 
peared before  the  commissioner  and 
contested  the  damagea,  although  be 
took  no  exception  to  the  report  of 
the  commijMitnier  to  whom  the  cause 
was  referred  on  api>eltant*s  default 
on  the  merita.  Farrell  v.  Campbell, 
8.  F.  Caa.  No.  4.682,  7  Blatchf.  158. 

80.  The  Ellsa  Lines,  182  Fed.  242, 
66  CCA  588  [rev  on  other  grounds 
199  U.  S.  119,  ^6  set  8,  60  L.  ed.  llfi. 
4  AnnCas  406]. 

81.  Commander-in-Chief,  1  Wall. 
(U.  S.)  48,  17  L.  ed.  60S  (holding  that 
if  the  exception  is  that  the  commis- 
sioner received  improiwr  and  imma- 
terial evidence  It  should  show  what 
the  evidence  was;  If  that  be  had  no 
evidence  to  Justify  bis  report  it 
should  set  forth  what  evidence  he  did 
have;  and  if  that  he  had  admitted  evi- 
dence of  Incompetent  witnesses  It 
should  give  the  names  of  the  wit- 
nesses and  specify  why  they  were  In- 
competent, what  thev  swore  to,  and 
why  their  evidence  should  have  been 
rejected);  The  Walontha,  122  Fed. 
719;  The  John  H.  Starin,  116  Fed. 
438;  The  William  H.  Bailey,  108  Fed. 
799;  The  Cayuga,  69  Fed.  488,  8  CCA 
188;  The  Schooner  Transit,  24  F.  Caa. 
No.  14,138,  4  Ben.  138. 

[a]  RefeMnoe  to  paMgxnha  of 
flndlngs, — Fxceptlons  to  the  nndlngs 
of  fact  by  a  commissioner  In  admi- 
ralty, and  the  briefs  of  proctors, 
should  refer  by  number  to  the  nra- 

fraphs  of  the  findings,  Itasca, 
17  Fed.  886. 

[b]  Method  of  asoertalnlaff  daat- 
agea. — ^An  exception  to  the  method 
adopted  by  the  commissioner  In  ascer- 
taining damages  is  not  good  unless 
the  report  or  the  exception  shows 
what  the  method  was.  The  Schooner 
Transit,  24  F.  Cas.  No.  14,138.  4  Ben. 
138. 

sa.    The  Walontha,  122  Fed.  71*. 
53.    Merrltt,  etc..  Derrick,  et<L_Co. 
T.  Morris,  etc..  Dredging  Co.,  182  F^ 
154  [rev  on  other  grounds  1S7  Fed. 
780,  70  CCA  866], 

fi4.  The  Columbus,  6  F.  Cas.  No. 
3,041.  Abb.  Adm.  87. 

Bfi.    Sun  Mut.  Ina  Co.  v.  Missis- 
sippi Valley  Transp.  Co.,  16  Fed.  809, 
E  HcCrary  S66;  Brookman  v.  Sixty 
4   F.   Cm.  Na 
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report  as  not  vithin  the  provision  of  the  order  of 
xeferenee,  or  to  allow  a  rehearing  on  the  merits."' 

[%  27lj  (3)  Effect  and  Ooncluaiveness — (a)  In , 
District  Oonrt.  The  finding  of  a  eommissioner  will 
not  be  disturbed  as  to  mattarg  of  fact  upon  which 
the  evidenee  is  doubtfnl  or  the  inferences  are  uncer- 
taiBf  much  leas  when  his  condasions  are  reached 
upon  conflicting  testimo^,  and  involve  to  a  greater 
or  less  degree  the  credibiUt;^  of  the  witnesses. '  But 
floeh  findmg  i%  not  eonclnsive  npbn  the  eoort,  ana 
if  dearly  erroneous  or  there  is  a  manifest  prepon- 
derance of  testimony  against  it,  it  will  be  reversed.*" 
Furthermore  the  rule  that  the  findings  of  a  commis- 
sioner fixing  the  damages  reeoverable  for  collision 
should  not  be  distnrbed  unless  plainly  wrong  has 
little  application  where  only  a  small  i>aj!t  of  the  evi- 
dence was  taken  before  the  commissioner.'* 

Otnisflnt  to  rofemco^  Where  the  court,  upon  the 
ccmsent  of  the  partial,  has  delegated  a  commissioner 
to  hear  and  determine  the  issues  in  an  action,  the 
court  is  without  power  to  rule  upon  the  findings 

1,941a;  Burton  v.  The  Commander-in- 
Chief.  4  P.  Cas.  No.  2,216  [alt  1  Wall. 
(U.  S.)  48,  17  L.  ed.  609fi  Hovey  v. 
The  Sarah  B.  Brown,  12  Cas,  No. 
6,744:  The  Now  Jersey,  18  P.  Cas. 
No.  10,162,  Olcott  444;  Waterman  V. 
MormuiLafi  P.  CaB.  17,259. 

[a]  n«  daoTM  '  oumot  1m  Im- 
p«a<Bh«a  tijf  mMu  of  «xiMvtloiui  to  a 
iTinTi— Twort.  The  com- 
mlsBloner  Is  bound  to  conform  to  the 
deorea,  and  all  errors  In  that  must  be 
reotifled  by  rehearing  on  appeal.  Sun 
Uut.  Ins.  Co.  T.  Mississippi  Valley 
Tranro.  Co.,  18  Fed.  800,  6  McCrary 
365;  Burton  v.  The  Commander-ln- 
Chle^  4  P.  Cas.  No.  2.216  [aff  1  Wall. 
(U.  S.)  48,  17  L.  ed.  «09f:  Hovey  v. 
The  Sarah  B.  Brown,  12  TP.  Cas.  No. 
6,744;  The  Rhode  iBiand,  20  P.  Cas. 
No.  11,740a,  Abb.  Adm.  100,  6  NTLes 
ObB  103;  Waterman  v.  Morgan,  SO  F. 
Cas.  No.  17,259.  ^  ^ 

[b]  Objection  to  alk  orte  of  xaf- 
cranoe  on  the  ground  of  llleealltr  or 
Impropriety  cannot  be  raised  on  ex- 
ception to  the  report  of  the  commis- 
Bioner.  The  Rhode  Island,  20  P.  Cas. 
No.  11,740a.  Abb.  Adm.  100,  6  NYl*^ 
Obs  10  S. 

[c]  An  objection  of  11«  pendens 

cannot  be  raised  by  exception  to  the 
commissioner's  report  In  a  suit  In  rem. 
The  suits  being  heard  at  the  same 
time,  the  objection  should  have  been 
then  made.  Brookman  v.  Sixty  Bar- 
rels Molasses,  4  F.  Cas.  No.  1,941a. 

oe.  The  Steamboat  New  Jersey,. IS 
F,  Cas.  No.  10.162,  Olcott  444. 

[a]  Xrveg-alaniT  or  the  report 
Bhould  be  raised  oy  motion  founded 
upon  the  Irregularity  and  not  by 
exception.  The  Columbus,  6  F.  Cas. 
No.  3,041,  Abb.  Adm.  S7. 

67.  Panama  R  Co.  v.  Napier  Ship- 
ping Ca.  166  U.  B.  280,  17  SCt  572, 
41  Xi.  ed.  1004  [aff  61  Ped.  408,  9 
CCA  5631:  The  Oceanica,  156  Fed. 
806;  The  Mlnniehaha,  151  Fed.  782; 
The  North  Star,  151  Fed.  168,  80  CCA 
B36:  The  Mohlla,  147  Fed.  882;  The 
La  Bourgogne,  144  Fed.  781,  75_CCA 
647  [afC  210  U.  S.  95,  28  SCt  664.  52 
L.  ed.  973];  Watts  v.  U.  S.,  129  Fed. 
222;  Baton  Rouge,  etc.,  Packet  Co.  v. 
George,  128  Fed.  914,  63  CCA  640; 
Cahlfl's  Ap^.,  124  Fed.  63,  69  CCA  519; 
The  John  McDermott,  109  Fed.  90; 
The  Ohio,  91  Fed.  547,  33  CCA  667; 
The  Elton,  83  Ped.  519,  31  CCA  496; 
Holmes  v.  Dodge,  12  P.  Caa.  No.  6.637, 
Abb.  Adm.  60:  The  Isaac  Newton,  13 
F.  Cas.  No.  7,090,  Abb.  Adm.  588;  The 
Steamboat  Narragansett,  17  P.  Cas. 
No.  10,020,  Olcott  388  [aff  17  F.  Cas. 
No,  10,017,  1  Blatchf.  2111;  Taber  v. 
Jenny,  23  F.  Cas.  No.  13,720.  1 
Sprague  316;  Baker  V.  The  Ship  Po- 
tomac, 18  HowPr  (N.  T.)  185. 

[a]  Til*  flndlnffs  of  »  ooaunls- 
■ioasv  as  to  tli*  dunsffts  notmralfls 
for  a  collision,  confirmed  by  the  dls- 


and  the  exceptions  should  be  dismiBsed.*" 

2721  (b)  OnAppesL  Wheijes  commissioner's 
findings  have  been  reconsidered  on  exceptions  and 
approved  on  the  review,  they  will  not  be  disturbed 
on  appeal  unless  manifestly  wroi^.*^  But  where  the 
evidence  was  taken  by  a  commissioner,  the  appel- 
late court  will  more  readily  examine  the  same  and 
reach  its  own  conelneions  thereon.*' 

273]  f.  Becommittal.  It  is  within  the  power 
of  the  court,  and  not  in£requently  done,  to  refer  the 
matter  again  to  the  eommissioner,  to  take  further 
evidence  in  regard  to  some  disputed  point;  and  the 
commissioner's  second  report  may  be  excepted  to 
in  like  manner  as  the  first." 

[$  274]  P.  Kew  TriaL**  The  granting  of  a  new 
trial  in  admiralty  is  practically  unknown.* 

[$  275]  Q.  Decree— 1.  Oonfonidty  to  Pleadings. 
The  rule  obtains  in  admiralty,  as  in  other  cases, 
that  the  proof  cannot  avail  a  party  finther  than  it 
corresponds  with  the  allegations  of  the  pleadings, 
and  that  the  decree  muA  eenform  to  the  pleadingB."* 


trict  court,  will  not  be  disturbed  on 
appeal,  except  for  dear  error.  The 
William  Chlsholm,  16S  Fed.  704,  82 
CCA  562. 

[b]  OoBt  of  TCpaix*. — The  finding 
of  a  coipmissloner,  approved  by  the 
court,  as  to  the  VwBt  of  repalrtnir  a 
vessel  Injured  In  collision,  based  on 
the  testimony  of  experts,  the  repairs 
not  having  been  made,  will  not  be 
disturbed  on  appeal  unless  manifestly 
incorrect.  The  William  B,  Ferguson, 
108  Fad.  984,  48  CCA  173. 

[c]  The  flndlnf  of  a  conmii— loneg 
as  to  -Qte  vain*  of  a  vessel  lost  in 
collision  is  entitled  to  great  respect, 
and  will  not  be  set  aside  unless  It 
is  made  to  appear  that  his  valuation 
is  manifestly  erroneous,  as  In  con- 
flict with  the  weight  of  the  evidence, 
or  that  there  was  dear  mistake  In 
the  process  by  whldi  his  conclUBlons 
were  reached.  The  Mobila,  147  Fed. 
882;  The  Frank  a  Hall.  128  Fed. 
815;  The  Oertmde.  112  Fed.  448  (aft 
118  Fed.  ISO,  66  CCA  80]. 

[d]  XaadMute  award  of  dan* 
ages.— The  fact  that  the  award  of 
damages  for  a  collision  znada  by  a 
commissioner  was  less  than  the 
amount  claimed  does  not  entitle  the 
libelant  to  a  more  favorable  consid- 
eration of  such  award,  where  hie 
claim  was  clearly  excessive  and  es- 
orbltanL  The  Sovereign  of  the  Seas, 
139  Ped.  812. 

[e]  England. — ^The  court  will  not 
interfere  with  the  report  of  the  reg- 
istrar and  merchants  unless  It  Is  fully 
convinced  that  they  are  In  error.  The 
Clyde,  Swab.  23. 

68.  The  Ida  O.  Farren.  127  Fed. 
766;  The  Cayuga,  59  Ped.  483,  8  CCA 
188;  Lee  v.  Thompson,  16  P.  Cas.  No. 
8,202,  3  Woods  167;  The  Englishman, 
88  L.  T.  Rep.  N.  S.  756. 

58.  The  Sovereign  of  the  Seas, 
139  Fed.  812. 

60.  Ijuckenbach  v.  Delaware,  etc, 
R.  Co.,  168  Fed.  660  (where  Adams, 
J.,  said:    "When  the  court  and  the 

Sartles  agreed  that  the  matter  should 
e  heard  and  determined  by  the  oom- 
mlsaloner,  apparently  the  court  had 
no  supervising  powers  over  his  ac- 
tion. It  then  became  similar  to  the 
familiar  practice  in  the  state  courts 
and  the  United  States  Circuit  Court 
of  -using  referees  to  asslkt  in  the 
work  of  the  court,  the  referees  in 
such  cases  being  Invested  with  the 
full  power  of  the  court  in  the  respects 
mentioned,  necessarily  excluding  any 
revision  by  the  court.  The  re- 
spondent argueB  in  opposition  that 
the  order  in  question  after  directing 
the  commissioner  to  hear  and  deter- 
mine all  the  issues,  also  directed  him 
to  report  to  this  court,  and  it  Is  stilt 
within  the  [tower  and  Is  the  duty  of 
the  court  to  make  its  own  decree 
With  reference  thereto.    The  decree 


here,  of  course,  n),ust  be  made  by  the 
court.  That  power,  under  the  prac- 
tice prevailing  here,  could  not  be  del- 
egated and  it  is  still  necessary  that 
the  decree  should  be  the  court's,  but 
that  does  not  prevent  the  court,  with 
the  consent  ox  the  parties,  from  ap- 
pointing a  person  to  pass  upon  the 
law  and  merits  of  the  controversies 
involved,  without  review  by  the 
court"). 

61.  United  Steamship  Co.  v.  Haa- 
liins,  181  Ped.  962,  104  CCA  426;  Ca- 
hai's  App..  124  Fed.  68,  59  CCA  619. 
-ea.  The  Sappho.  94  Fed.  546.  36 
CCA  896;  The  Glendale  V.  Evlch,  81 
Fed.  633.  26  CCA  600. 

63.  The  Steamboat  New  Jersey, 
18  P.  Cas.  No.  10,162,  Olcott  444. 

[a]  OlnnunBtaaoM  iMld  laaaflU 
etsnt  to  wuxant  MOOBnilfetB]^— A  ref- 
erence will  not  be  recommitted 
because  the  counsal  for  the  libelants 
omitted,  at  the  hearing,  to  call  the 
referee's  attention  to  a  matter  which 
might  have  Influenced  him  to  Increase 
the  amount  awarded.  The  Uverpool 
PaOket,  IS  T.  Cm,  No.  8,407,  2  8pr8<ne 
17. 

tb]  Bnfflaad,  refereno*  haok  to 
Mfllstrar  and  msrobants. — The  Mln- 
netonka,  [1904]  P.  202  [aff  [1905]  P. 
206];  ^e  Alfred.  3  W.  Rob.  282. 

[c]  On  appsaL — The  court  of  ap- 
peal may,  where  an  appeal  is  allowed, 
either  retain  a  cause  and  refer  It  back 
to  the  registrar  and  merchants  to  as- 
certain damages,  or  It  may  remit  it 
back  to  the  court  below  with  or  with- 
out directions.  The  Flying  Fish, 
Brown.  &  L.  439. 

64.  Opsnlng  or  vaoatlng  deerea 
see  infra  S  286. 

66.  GreiKg  v.  Reade,  10  P.  Cas. 
No.  5.804,  Crabbe  64. 

[a]  Ctronnds  held  Insvfllolent.— 
<1)  A  new  trial  will  not  be  granted 
for  newly  discovered  evidence,  an 
appeal  to  the  circuit  court  being  a 
trial  de  novo.  Burdett  v.  'WllllamB, 
29  Fed.  642;  The  Vaderland,  19  Fed. 
527;  Mainwarlng  v.  The  Carrie  De- 
lap,  1  Fed.  880;  The  Prancla  Wright, 
9  P.  Cas.  No.  6,044,  7  Ben.  88  [aft  105 
U.  S.  381,  26  L.  ed.  11001.  <2)  Nor  on 
the  ground  of  a  prior  deolsion  of  the 
circuit  court  Inconsistent  with  that 
given.  Thomasten  v.  Whltwell,  28 
P.  Cas.  No.  13,930,  9  Ben.  468. 

[b]  A  oross  aetton  seeking  a  re- 
trial of  matters  adjudicated  between 
the  parties  cannot  be  maintained  In 
the  district  court.  The  Navarro,  17 
F.  Cas.  No.  10,059,  Olcott  127. 

[cl^Xn  trlaU  by  Jury  nnder  XI.  S. 
Kev.  St.  S  see,  where  the  Judge  does 
not  adopt  the  verdict  of  the  Jury,  it 
has  been  suggested  that  the  proper 
course  1b  to  grant  a  new  trial.  The 
Western  States,  169  Ped.  354,  86  CCA 
864.   See  also  supra  J  262  note  26. 

80^   Second  Pool  Gof  1  Co.  v.  f  eo- 
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But  the  court  ia  not  limited  m  its  deeree  to  the  pT»> 
eiae  amount  for  which  the  libel  is  entered;  when  it 
appears  on  investigation  that  the  libelant  has  merits, 
and  that  justice  requires  a  larger  remuneration  than 
he  has  demanded  in  his  libel,  the  court  is  not  pre- 
cluded by  any  techmeai  forms  from  doing  full 
justice." 

276]  2.  Enrollment.  Decrees  in  admiralty  are 
deemed  to  be  enrolled  as  of  the  term  in  which  they 
are  made." 

[$  277]  8.  Decree  by  Default— a.  In  GeneraL 

If  defendant,  oniJie.  return  day  of  the  process,  does 
not  appear  and  contest  the  suit,  either  by  excep- 
tions to  the  libel  or  by  answering  it,  the  court  pro- 
nouifces  him  to  be  in  default  and  a  deeree  pro 
eonfesBo  is  entered.*" 

A  decree  pro  confebo  is  not  final,  and  merely 
authorizes  the  conrt  to  hear  the  case  ex  parte,  either 
directly  or  by  reference  to  a  commissioner  to  ascer- 

ple's  Coal  Co.,  188  Fed.  892.  110  CCA 
B26  taff  181  Fed.  6091;  Ward»v.  The 
Brie  Fashion,  29  F.  Cas.  No.  17,155. 
^  McLean  195,  Newb.  Adm.  41. 

In  The  Steamboat  Rhode  laland.  20 
F.  Cas.  No.  11,745,  Olcott  605,  511,  6 
NTLesOba  12  [quot  Second  Pool  Coal 
Co.  V.  People's  Coal  Co.,  188  Fed.  892, 
895,  110  CCA  626  (aff  181  Fed.  609)1, 
It  was  Bald:  "A  cardinal  principle 
in  Admiralty  proceedings  Is,  that 
proofs  cannot  avail  a  party  further 
than  they  are  in  correspondence  with 
the  allegations  of  his  pleadings,  and 
that  the  decree  of  the  Court  must  be 
in  consonance  with  the  pleadings  and 

Sroof.  (Wood,  Civ.  Laws,  377:  The 
[oppet  V.  U.  8.,  7  Cranch  (U.  S?) 
889,  8  Ij.  ed.  380;  Jenks  v.  Lewis,  IS 
F.  Cas.  No.  7,280,  1  "Ware  43;  Tread- 
well  V.  Joseph.  24  F.  Caa.  No.  14,167, 
1  Sumn.  290:  The  William  Harris,  29 
P.  Caa  Na  17,696,  1  Ware  873.)  What- 
ever may  be  the  case  then  upon  the 
evidence  on  the  one  side  or  the  other, 
the  judgment  of  the  Court  must  be 
restrained  and  guided  by  the  allega* 
tions  in  issue;  and.  If  they  are  In- 
aulBclent  to  maintain  the  right  of 
either  party  as  established  by  the 
prvofs,  or  the  two  stand  In  conflict, 
an  amendment  must  be  obtained,  or 
the  Court  will  be  compelled  to  pro< 
nounce  its  decision  seoundum  allegata 
•t  probata,  disregarding  all  evidence 
not  brought  within  the  fair  and  rea- 
sonable scope  of  the  pleadings." 

[a]  laoorpontloa  of  eoUstom 
BMttsKi— The  opinion  of  the  court  on 
collateral  matters  should  not  be  in- 
corporated in  the  decree.  Ward  v. 
The  Brig  Fashion,  29  F.  Cas.  No. 
17,156,  €  McLean  195,  Newb.  Adm. 
41. 


tain  and  report  the  amount  due.'" 

[%  278]   b.  Opening  or  BetUng  Aside  Defnilt. 

The  court  may,  in  its  discretion,  on  good  eanse 
shown,  set  aside  a  deeree  by  default  and  grant  leave 
to  answer.'^  The  motitm  must  be  made  within  ten. 
days  after  entry  of  the  decree,*^  and  will  not  be 
panted  if  made  after  a  decree  has  been  entered 
whidi  would  give  a  r^bt  of  appeal  as  from  a  final 
deoree." 

Terns  may  be  Invoeed  as  a  etmdition  of  opening 
a  default." 

[$  279]  -  4.  Personal  Judgment  in  flnit  In  Bern. 

A  personal  judgment  cannot  ordinarily  be  entered 
against  a  claimant  in  a  suit  in  rem  miless  he  has 
signed  the  stipulation,"  or  on  issuing  new  jnoeess, 
or  on  a  general  appearance." 

[$  280]  &  Oollateral  Attack.  Where  a  conrt  has 
jurisdiction  of  the  res  in  a  proceeding  in  rem,  its 
decree  cannot  be  collaterally  attacked  for  errors  and 


[b]    On  reoovery  by  mmwtanl  libel- 

aats.  Where  several  libelants,  hav- 
ing distinct  damage  Interests,  recover 
In  a  cause,  the  decree  may  be  in  form 
for  recovery  by  all  of  the  aggregate 
sum,  and  directing  a  distribution  to 
each  of  the  sums  respectively  adjudl- 
oateid  to  them.  The  City  of  Alexan- 
dria, 44  Fed.  361. 

rc]  OS  reoovery  against  mwvnl 
defendants. — In  case  of  a  Joint  ad- 
miralty suit  against  several,  the  court 
may.  If  equity  re.quire  It,  pass  a  de- 
cree apportioning 'the  damages  among 
the  respondents,  instead  of  passing  a 
decree  against  them  Jointly.  Pen- 
hallow  V.  Doane,  3  Dall.  <tf.  S.)  54, 
1  L.  ed.  607. 

[d]  A  decree  may  be  had  against 
one  of  Bsvsxal  rmvondonts  to  a  llb£l 
for  a  tort,  the  others  being  dis- 
charged. Thorp  v.  Hammond,  12 
WalL  (U.  S.)  408,  20  L.  ed.  419. 

[e]  Frovlalon  as  to  costs. — A  de- 
cree final  in  other  respects  Is  not 
converted  Into  an  Interlocutory  one 
because  it  directs  a  taxation  of  costs. 
Craig  V.  The  Steamer  Hartford,  6  F. 
Cas.  No.  3.333.  McAlI.  91. 

«7.  Sonsmith  v.  The  J.  P.  Donald- 
son, 21  Fed.  671;  Pratt  v.  Thomas,  19 


P.  Cas.  No.  11,377,  1  Ware  437.  See 
also  The  Mlnnetonka,  146  Fed.  509, 
77  CCA  217. 

[a]  Ineonsistsnt  reUsf.— Where 
specific  relief  is  asked  for,  even 
though  there  be  a  prayer  for  general 
relief,  the  court  cannot  grant  a  re- 
lief which  is  inconsistent  with,  or 
entirely  different  from,  that  .which  Is 

grayed.     Wilson   v.    Graham,    80  F. 
as.  No.  17,804,  4  Wash.  C.  C.  53. 
68.    The  Steamboat  New  England, 
18  F.  Cas.  No.  10,151,  S  Sumn.  495. 

ee.  Admiralty  Rule  No.  29:  Roa- 
tron  V.  The  Water  Witch,  44  Fed.  95; 
Baxter  v.  The  Dona  Fermoas,  2  F. 
Caa.  No.  1,123a;  The  David  Pratt,  7  F. 
Caa  No.  3,597,  1  Ware  609;.  Sanders 
V.  The  Sea  Fowl,  21  F.  Cas.  No. 
12,296a;  U.  S.  V.  The  Steamer  Mollle, 
20  F.  Cas.  No.  16,795,  2  Woods  318; 
Meaher  v.  Tlndal,  41  Ala.  386.  See 
also  Hudson  Oil,  etc^  Co.  v.  Booraem, 
216  U.  S.  604.  80  BCt  S74.  64  li.  ed. 
636. 

[a]  Anlou  OBila.— Where  de- 
fendant has  neglected  to  put  in  an 
answer  through  ignorance  of  the 
practice  of  the  court,  and  Is  at  the 
time  of  the  hearing  absent,  the  court 
is  not  precluded  ftam  receiving '  any 
evidence  whtcA  his  counsel  may  of- 
fer as  amicus  ourlce.  The  David  Pratt, 
7  F.  Cas.  No.  8,697,  1  Ware  609. 

[b]  Wslvsr  of  Irrsgalarittss  la  sa- 
torinff  default. — ^Libelant  entered  an 
irregular  default  against  respondent, 
and  moved  the  cause  on  for  hearing 
on  a  reference  to  a  commissioner. 
Respondent  appeared,  took  no  objec- 
tion, but  consented  to'  adjournments. 
It  was  held  that  his  appearance  be- 
fore the  referee  coqstltuted  a  volun- 
tary consent  on  his  part  to  waive  the 
irregularities  committed  and  to  sub- 
mit the  case  to  the  determination  of 
the  commissioner.  Gaines  v.  Travis, 
9  P.  Cas.  No.  5,179.  Abb.  Adm.  297. 

[c]  Sdeass  of  propsrty  on  bond 
after  default^After  a  default  the 
claimant  cannot,  as  matter  of  right, 
obtain  the  release  of  the  property  by 
giving  bond  under  tJ.  S.  Rev.  St. 
J  941.  Sloop  Martha  C.  Burnite,  16 
P.  Caa.  No.  ?Vl47,  10  Ben.  196. 

70.  Cape  Fear  Towing,  etc,  Co.  v. 
Pearsall,  90  Fed.  435,  38  CCA  161; 
The  Lopez,  43  Fed.  96;  The  David 
Pratt,  7  P.  Cas.  No.  3.597,  1  Ware 
509;  Sanders  v.  The  Sea  Fowl,  21  P. 
Cas.  No.  12,296a;  Meaher  v.  Tlndal, 
41  Ala.  3tf5. 

[a]  ZBglond, — On  default  of  de- 
livery of  a  statement  of  defense 
Judgment  will  be  given  tor  the 
amount-  of  the  claim,  but  the  court 
may  proceed  to  hear  evidence  on 
affidavit.  The  Sfactorlo,  2  P.  D.  S. 
See  also  The  Polymede,  1  P.  T>.  121. 

71.  Cape  Fear  Towing,  etc,  Co. 
V.  Pearsall,  90  Fed.  486,  S3  CCA  161; 
The  Caroline  Casey,  5  P.  Caa.  No. 
2,421a;  The  Dulveland,  7  F.  Cas.  No. 
4,122;  Gaines  v.  Spann,  9  F.  Cas.  No. 
6,17S.  2  Brotdc  81;  Oaines  v.  Travis, 


9  V.  Cas.  No.  5,179,  Abb.  Adm.  297: 
The  Schooner  Grapeshot,  10  F.  Cas. 
No.  5,702,  2  Ben.  627;  Northrop  v. 
Gregory,  18  F.  Cas.  No.  10,327.  2  Abb. 
503;  Scott  V.  The  Propeller  Young 
America,  21  F.  Cas.  No.  12.550,  Newb. 
Adm.  107:  Van  Winkle  v.  Jorvis,  28 
P.  Cas.  No.  16.883.  3  Ben.  573;  Read 
V.  Owen,  9  Port.  (Ala.)  180. 

[a]  STsoassity  of  aoooutliir  for 
laoLM  and  sbowlBg  msrltorloos  do- 
fonss.  ■■  In  order  to  set  aside  a  de- 
fault and  obtain  leave  to  answer, 
respondent  must  satisfactorily  ac- 
count for  his  laches,  and  exhibit, 
either  by  answer  or  affidavit,  a  meri< 
tortous  defense.  Scott  v.  The  Propel- 
ler Young  America,  21  F.  Cas.  No. 
12.550,  Newb.  Adm.  107;  Warner 
The  Ralph  Post,  29  F.  Cas.  No.  17,187. 

73.  Northrop  v.  Gregory,  18  B*. 
Cas.  No.  10^27,  2  Abb.  503. 

73.  The  Dulveland,  7  F.  Cas.  No. 
4,122. 

74.  Van  Winkle  v.  Jarvls,  28  F, 
Cas.  No.  16,883,  3  Ben.  573. 

[a]  Sooozny  rooalMd^Where 
property  of  the  respondenu  has  bem 
attached,  but  afterward  discharged 
from  custody,  without  any  order  of 
court,  and  process  has  been  served 
on  them  personalty,  they  may  be  re- 
quired as  a  condition  of  opening  a 
default  to  give  security,  as  on  a  dis- 
charge of  VfO&vrty  attached.  Van 
Winkle  v.  Jarvls.  88  F.  Cas.  No.  16.8S3. 
S  Ben.  673.  v 

75.  Atlantic  Mut.  Ins.  Co.  v.  Alex- 
andra 16  Fed.  279. 

TOL   The  Honte  A.,  12  Fed.  SSI. 

ta]  Aetloa  la  pnwmam  alOod  1v 
attoolmmt.— Xn  a  suit  In  jiersonam, 
defendants  not  being  within  the  dis- 
trict, but  their  property  being  at- 
tached, and  no  appearance  entered, 
the  decree  will  not  be  against  de> 
fendanta  personally,  but  only  against 
the  property  attached.  Boyd  v.  Urqu- 
hart.  8  F.  Cas.  No.  l.TSO,  1  Sprague 

[b]  Bffsot  as  to  cozro  ownsrs. — 

A  decree  in  a  proceeding  in  rem,  for 
collision,  does  not  bind  the  cargo 
fwners,  where  the  owners  of  the  ves- 
sel appear  voluntarily,  with  no  publi- 
cation of  the  arrest  of  the  vessel. 
The  Harrogate,  112  Fed.  1019,  50 
CCA  665;  Bailey  V.  Sundbtrg,  49  Fed. 
683,  1  CCA  387. 

[cl  Wltere  the  owner  Is  Jolnsd  as  a 
party  defendant  In  a  suit  In  rem,  but 
the  libel  contains  no  prayer  for  a 
monition  and  personal  Judgment 
against  him,  and  there  is  no  service 
of  a  monition  on  him,  no  attachment 
made  of  his  property,  and  no  volun- 
tary appearance  to  answer  to  the  pro- 
ceedings in  personam.  It  is  error  to 
render  a  personal  decree  against  the 
owner.  His  appearance  by  his  at- 
torney to  answer  tO'  the  libel  In  rem 
will  not  give  the  court  jurisdiction 
to  render  such  a  Judgment.  The 
Ethel,  66  Fed.  S40,  13  CCA  604.  And 
see  supra  S  166  note  80  [a' 
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irr^laxitiea  appearing  therein." 

281]  6.  OperatidiL  and  Effect  of  Decree — a. 
OondnsiTeiusa  in  General.  The  decree  of  a  court  of 
admiralty  is  coaclusive  in  respect  oi  the  matter  on 
which  it  decides  as  against  all  the  world.^" 

282]  b.  Res  Judicata.  A  ju<%ment  on  the 
merits  in  a  libel  in  rem  is  res  judicata  as  regards  a 
subsequent  suit  in  personam  where  the  same  persons 
are  concerned;^'  but  to  make  it  so  the  parties"  and 
the  precise  question  decided"*^  most  be  the  same  in 
both  suits,  and  the  subject  matter  and  purpose  of 
both  suits  must  be  the  same.^  The  rule  as  to  the 
conclusiveness  of  a  judgment  or  decree  does  not 
apply  to  points  which  come  only  collaterally  under 
consideration,  or  are  incidentally  considered,  or  can 
only  be  argumentatively  inferred  from  the  decree.^ 

77.  Otis  T.  The  Rio  Grande,  18  F. 
Caa.  No.  10,818,  1  Woods  279  [aff  23 
Wall.  468,  23  L.  ed.  158]:  Kelsey  v. 
Beers,  16  AbbPr  (N.  Y.)  228. 

78.  U.  S.— The  Apollon,  9  Wlieat. 
362,  9  Jj.  ed.  Ill;  Oelston  v.  Hoyt,  3 
Wheat.  246,  4  L.  ed.  381;  Slocum  v. 
Mayberry,  2  Wheat.  1,  4  L.  ed.  169; 
Croudson  v.  lieonard,  4  Cranch  434, 
2  L.  ed.  679;  Penhallow  v.  Doane,  3 
Dall.  64.  1  L.  ed.  607;  Bailey  v.  Sund- 
berK,  49  Fed.  583,  1  CCA  387;  Jones 
V.  Walker,  13  F.  Caa.  No.  7,506,  Brunn. 
Coll.  Cas.  25,  3  N.  C.  475;  The  Mary 
Anne,  16  F.  Cas.  No.  9,195,.  1  Ware 
99;  The  Schooner  Navarro,  17  F.  Caa. 
No.  10,059,  Olcott  127;  Peters  v.  War- 
ren Ins.  Co.,  19  F.  Cas.  No.  11,035,  3 
8umn.  389. 

Conn. — Bowler  v.  Eldredge,  18 
Conn.  1:  Stewart  v.  Warner,  1  Day 
142,  2  AmD  61. 

La. — Zeno  v.  Iioulslana  Ins.  COm  2 
Xta.  533;  Cucullu  v.  Orleans  Ins.  Co., 
B  Uart.  N.  S.  464,  16  AmD  199; 
Blanque  t.  Peytavln,  4  Mart.  468,  S 
Arid  706. 

N.  T. — Kelsey  v.  Beers,  16  AbbPr 
228;  Ocean  Ins.  Co.  t.  FranclB,  2 
Wend.  «4,  19  AmD  649.. 

Pa. — BuOhannan  v.  Blsffs,  2  Teates 
2S2. 

S.  C. — Campbell  v.  Williamson,  2 
8.  C.  li.  237. 

[a]  Ifot—  airalsst  on*  Ubelaiit. — 
Althoiiffh  seamen  may  Join  In  admi- 
ralty In  a  suit  for  wages,  a  decree 
asauiat  one  does  not  aflact  the  claims 
of  the  rest.  Oliver  v.  Alexander,  6 
Pet.  (U.  8.)  143.  8  L.  ed.  849. 

[b]  nuMW  WBo  bsoonw  fntsMsMI 
tfj  a  puoliaMi  under  orders  and  pro- 
ceedings of  a  court  of  admiralty,  are 
not  bound  by  a  decree  as  to  rights  of 
property  between  libelants  and  claim- 
ants. Jones  V.  Walker.  13  F.  Cas.  No. 
7.600.  Brunn.  Coll.  Cas.  26,  3  N.  C. 
291. 

[c1  X>«oi!*»  of  forelfm  oonzt  of  ad- 
nlnlty. — The  decree  of  a  foreign 
court  of  admiralty  of  competent 
Jurisdiction,  acting  in  rem,  is  con- 
clusive. wlUlams  V,  Armroyd,  7 
Cranch  (U.  S.)  423,  3  ed.  392;  Pen- 
hallow  V.  Doane,  3  Dall.  (U.  S.)  64, 
1  Ij.  ed.  607;  The  Oarland,  16  Fed. 
283;  Peters  v.  Warren  Ins.  Co.,  19  F. 
Cas.  No.  11,035,  3  Sumn.  389;  Bowler 
V.  Gldredge,  18  Conn.  1;  Stewart  v. 
Warner,  1  Day  (Conn.)  142,  2  AmD 
61;  Zeno  v.  Louisiana  Ins.  Co.,  2  La. 
533;  CucuUu  -v.  Orleans  Ins.  Co.,  6 
Mart.  N.  S.  (La.)  11;  Cucullu  v.  Louis- 
iana Ins.  Co.,  5  Mart.  N.  S.  (La.)  464, 
16  AmD  199;  Blanque  v.  Peytavln,  4 
Mart.  (La.)  458,  (t  AmD  705;  Ocean 
Ins.  Co.  V.  Francis,  2  Wand.  (N.  Y.) 
64,  19  AmD  649;  Campbell  v.  William- 
son. 2  S.  C.  L.  237. 

[d]  rorelgii  oourt  not  of  admiral- 
ty.—(1)  An  admiralty  court  of  the 
United  States  is  not  concluded  by  the 
decision  of  a  foreign  court,  not  of  ad- 
miralty, deciding  a  case  professedly 
on  the  principles  of  our  law.  Lan^ 
V.  Holbrook,  14  F.  Cftfl.  No.  8,057, 
Crabbe  179,  (2)  And  a  judgment  ob- 
tained In  Canada  for  damages  for 
collision  in  a  suit  at  law  against  the 
owner  of  the  vessel  Is  not  a  bar  to 


a  suit  In  rem  In  an  admiralty  court 
of  the  United  States  for  the  same 
cause  of  action.  The  East,  8  F.  Cas. 
No.  4,251,  9  Ben.  76. 

79.  Providence  Washington  Ins. 
Co.  V.  Morse.  35  Fed.  363.  In  Bailey 
V.  Sundberg.  49  Fed.  688,  I  CCA  387, 
the  dismissal  on  the  merits  of  a  libel 
in  rem  for  damages  by  collision'  was 
held  to  be  res  judicata  as  to  a  suit  in 
iwrsonam  against  the  master  of  the 
vessel  libeled  who  had  appeared  In 
the  proceedings  in  rem,  although  not 
as  a  formal  party. 

ao.  Morris  v.  Bartlett,  108  Fed. 
676,  47  CCA  578.  See  also  The  James 
a.  Swan,  106  Fed.t94  (as  to  the  effect 
of  a  decree  in  a  suit  in  rem  as  res 
Judicata  against  a  nonappearlng  lien 
claimant  for  supplies):  Holland  v. 
Fairbanks-Morse,  etc.,  Co.,  166  Ala. 
198,  51  3  931. 

[a]  Oa^o  owners  not  parttss. — 
Cargo  ownert  are  not  bound  where 
the  owners  of  the  ship  which  carried 
It  appeared  voluntarily,  and  process 
was  served  by  arrest  of  the  vessel, 
but  with  no  publication  of  arrest  and 
of  the  tlme^asslgned  for  the  return 
of  process  and  the  hearing  of  the 
cause.  The  Harrogate,  112  Fed.  1019, 
50  CCA  665:  Bailey  v.  Sundberg,  49 
Fed.  683,  1  CCA  387. 

81.  Erie,  etc.,  Transp.  Co.  V.  Erie 
R.  Co.,  142  Fed.  9,  78  CCA  19B  [rev 
on  other  grounds  204  U.  8.  220,  27 
set  246,  51  L.  ed.  4601;  Morris  v. 
B&rtlett,  108  Fed.  675. '47  CCA  578; 
The  Vincennes,  28  F.  Oas.  No.  16,945, 
8  Ware  171;  Duncan  v.  8toke8,  47  Ga. 
692. 

[a]  *•■«  of  UsBHtir^Under  the 

American  rule  the  identity  of  the 
causes  of  action  In  two  suits  cannot 
bb  tested  by  inquiring  whether  the 
same  matters  might  have  been  proved 
under  the  pleadings,  but  the  second 
suit  will  be  barred  if  the  parties  and 
relief  sought  are  the  same  and  the 
matters  essential  to  sustain  the  cause 
of  action  alleged  might  have  been 
proved  In  the  former  action  under 
appropriate  pleadings.  The  New 
Brunswick,  125  Fed.  S67  [alt  129  Fed. 
893,  64  CCA  3251. 

[b]  lUnstratfons^d)  A  Judg- 
ment against  the  owners  of  a  vessel 
In  a  suit  to  charge  them  personally 
with  the  penalties  incurred,  under 
U.  S.  Rev.  St.  S  4465.  for  carrying  a 
greater  number  of  passengers  than 
was  stated  in  the  certificate  of  inspec- 
tion, is  not  conclusive  against  their 
vendees  In  a  subsequent  suit  In  rem 
In  admiralty  to  enforce  against  the 
vessel  the  Hen  of  the  penalties  under 
U.  S.  Rev.  St.  g  4469.  The  Boston,  8 
Fed.  628.  (2)  In  a  libel  on  a  bot- 
tomry bond  the  overruling  of  a  plea 
alleging  the  disability  of  libelants  to 
sue  on  the  ground  that  at  the  time 
the  suit  was  brought  and  the  plea 
was  filed  they  were  alien  enemies  noes 
not  prevent  respondents  from  plead* 
ing  In  bar  that  at  the  time  the  con- 
tract was  entered  into  libelants  were 
alien  enemies,  and  for  that  reason  the 
contract  was  void.  Crawford  v.  The 
William  Penn,  «  P.  Cas.  Na  3,273, 
S  Wash.  C.  C.  484.    (2)  When  a  llb^ 


283]   7.  Enforcement  of  Decree^a.  In  OeneraL 

Decrees  in  admiralty  can  be  enforced  only  in  the 
courts  of  the  United  States  in  the  mode  and  by  the 
process  properly  ordained  by  acts  of  congress  and 
rules  of  court  for  their  execution.**  Where  the  - 
decree  is  for  the  payment  of  money  it  can  be  enforced 
only  by  an  attachment  or  a  capia^  against  the  person 
of  defendant,  or  a  fiei^  facias  against  his  goods  and 
chattels.^  The  court  has  no  power  to  issue  an  exe- 
cution against  the  lands  of  a  defendant  to  collect 
the  amount  due  on  such  a  decree.**  Nor  can  such 
a  decre^  be  enforced  by  attachment  or  sequestra- 
tion.^' 

[$  284]   h.  Decrees  of  Other  Admiralty  Oonrta. 

An  admiralty  court  will  carry  into  effect  the  decrees 
-  and  sentences  of  other  adnuralty  courts.^   But  if 

for  the  breach  of  a  charter  party  al- 
leges that  respondent  is  the  sole 
owner  of  the  vessel,  and  the  charter 
party  filed  therewith  Is  made  by  cer- 
tain agents  of  the  owners,  a  Judg- 
ment on  demurrer  that  the  libel  is 
not  defective  for  the  apparent  vari- 
ance does  not  preclude  respondent 
from  showing  by  plea  the  fact  that 
there  are  other  owners,  necessary 
parties.    Card  v.  Hlnes,  35  Fed.  598. 

aa.  The  New  Brunswick,  125  Fed. 
567  [aff  129  Fed.  893,  64  CCA  325]- 
Morris  v.  Bartlett,  108  Fed.  676,  4T 
CCA  578. 

[a]  OoIUslon,^ — A  decree,  of  divi- 
sion of  damages  in  a  suit  for  damages 
by  collision,  where  both  vessels  are 
found  to  be  in  fault,  in  which  no- 
claim  for  indemnity  Is  set  up  in  the 
pleadings.  Is  not  a  bar  to  a  subse- 
quent suit  for  contribution.  Erie  R. 
Co.  v.  Erie,  etc.,  Transp.  Co.,  204  U. 
S.  220,  27  set  246,  61  L.  ed.  450. 

rbl  PtooMdiBffs  for  UmltaUon  of 
UaMllty, — The  Benefactor,  103  U.  S. 
239,  26  L.  ed.  361;  Oregon  R.,  etc.,  Co. 
V.  Balfour,  90  Fed.  295,  33  CCA  57. 

S3.  Morris  v.  Bartlett,  108  Fed. 
676,  47  CCA  B78. 

84.  Ward  V.  Chamberlin,  29  F.  Caa. 
No.  17,162. 

85.  Admiralty  Rule  No.  21;  Th» 
Blanche  Page.  8  F.  Cas.  No.  1,624,  IS 
Blatchf.  1,  I  Reporter  826;  The  Steam- 
boat Delaware,  7  P.  Cas.  No.  S,762j. 
Qlcott  240;  Ward  v,  Chamberlln,  29- 
P.  Cas.  No.  17.162,  2  WestLMonth 
(Oh.)  621. 

[a]  BnfoxosBMBt  affBlast  pifopsrty 
la  rsclatry,— It  the  property  in  a  suit 
In  personam  against  defendants  be 
money  In  the  registry,  the  decree  will 
be  satisfied  therefrom.  Boyd  v.  Urqu- 
hart,  8  F.  Cas.  No.  1,760,  1  Spragub 


fb]  Bnforosmmt  agBburt  psrsos. 
not  party  to  Bttinilatio&. — The  lallurft 
of  a  successful  libelant  to  enforce  his 
decree  aeainst  a  part  owner,  who 
alone  had  given  a  stipulation  condi- 
tioned to  pay  the  amount  that  might 
be  awarded  on  final  decree,  does  not 
authorize  execution  to  Issue  against 
the  other  part  owner,  who  was  nO' 

fiarty  to  the  stipulation  accepted  by 
Ibelant.  8team-8hip  Zodiac,  5 

Fed.  220. 

[cl    Knfonwnunt  by  gamlsliment. 

— A  debt  due  respondent  from  a  third 
person  may  be  attached  in  admiralty 
to  satisfy  a  decree  In  personam.  Le» 
V.  Thompson,  15  F.  Cas,  No.  8,202,  S 
Woods  167. 

[dl  Hotlo*  of  dscre*  before  pro- 
ceedatgs  to  enforce. — No  notice  need 
be  given  the  opposite  party  of  a  final 
decree  before  proceedings  to  enforce 
it.  Gaines  v.  Travis.  9  F.  Cas.  No. 
6,180,  Abb.  Adm.  422. 

86.  Ward  v.  Chamberlain,  29  P. 
Cas:  No.  17.152. 

87.  The  Blanche  Page,  8  P.  Cas, 
No.  1,524,  16  Blatchf.  1,  7  Reporter 
326. 

88.  Jennings  v.  Carson,  4  Cranch. 
(U.  S.)  2,  2  L.  ed.  531  (forelKn  court); 
Penhallow  v.  Donne,  3  Dall.  (U,  S.) 
64,  1  L.  ed.  607;  Pennsylvania  R.  Co. 
V.  Ollhooley.  9  Fed.  618;  The  Centu- 
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the  parties  agree  that  the  amoant  of  the  reeovery 
shall  abide  the  event  of  other  proceedings,  the  court 
will  not  enter  the  decree  in  the  libel  in  suit  while 
other  actions  that  may  affect  the  qoantnm  of 
recovery  are  still  pending.** 

2861  c.  Snmmary  Judgment  and  Execatioii 
against  Stipnlator^.  Summary  judgment  against 
stipulators  to  pay  the  decree  or  costs  may  be  entered 
npon  the  rendition  of  a  decree  against  the  principal 
where  the  time  for  appeal  or  the  time  given  them  to 
show  cause  in  opposition  thereto  has  expired;^  and 

rlon,  6  v.  Caa.  No.  2,554,  1  Ware  490; 
Otla  V.  The  Rio  Grande,  18  P.  Cas. 
No.  10,613,  1  Woods  2Z9  [aff  23  Wall. 
458,  28  U  ed.  158}:  Bowler  t.  BI- 
dreac«i  18  Conn,  1:  Ocean  Ins.  Go.  v. 
Francis,  2  Wen^.  (K.  T.)  64,  19  AxnX) 
549. 

8».  TUe  N.  &  W.  2.  127  Fed.  613 
(h61dtng  that  where,  pending  cross 
actions  for  collision  In  an  admiralty- 
court,  the  parties  stipulated  that 
damages  recovered  against  either  in 
actions  by  third  persons  arising  out 
of  the  collision,  or  sums  paid  In  set- 
tlement, should  be  assessed  as  dam- 
ages in  the  collision  suit,  if  the  party 
paying  was  successful  the  court  will 
not  enter  a  decree  In  such  suit  while 
outside  actions  for  damages  are  still 
pending  and  undetermined).  - 

90.  johDson  V.  Chicago,  etc.,  Ele- 
vator Co.,  119  U.  S.  388,  7  BCt  254. 
30  L.  ed.  447;  Pope  Seckwortta,  46 
Fed.  858  r  The  AU&ator,  1  F.  Cas.  No. 
248,  1  Oall.  145:  The  C.<F.  Ackerman, 
6  F.  Cas.  No.  iMix  14  Blatohf.  360; 
The  Delaware,  7  F.  Cas.  No.  3,762, 
Olcott  240:  McLellan  v.  U.  S.,  16  F. 
Cas.  No.  8,895,  1  Oall.  227;  Nelson  v. 
U.  S..  17  F.  Cas.  No.  10,116,  Pet.  C.  C. 
235;  Murphy  t.  Roberts,  SO  Ala.  232; 
The  City  of  Seattle.  1  Alaska  471; 
Gardner  v.  Tyler,  16  AbbPr  (N.  T.) 
17  [aff  33  HowPr  620  note]. 

[a]  Becree  affalnrt  prlnolpal  and 
SnretlM^The  decree  may  be  entered 
agalifst  both  principal  and  sureties  at 
the  time  of  its  rendition,  where  a 
bond  to  the  marshal  has  been  given. 
The  Belrenland,  108  U.  9.  168,  2  SCt 
883,  27  lu  ed.  085;  Falrgrieve  v.  Ma- 
rine Ins.  Co.,  112  Fed.  864.  SO  CCA 
286:  The  Colnmbia.  109  Fed.  660,  48 
CCA  696;  The  City  of  Seattle,  1  Alaska 
471. 

[b]  Wo  Bsosssltr  for  aottoa^(l) 

Since  the  admiralty  stipulations  con- 
tain agreements  on  the  part  of  the 
respondent  and  his  sureties  that  In 
case  of  default  on  the  part  of  the 
principal,  execution  may  Issue  against 
them,  their  goods,  chattels,  and  lands, 
there  Is  never  any  necessity  for  an 
action  against  the  sureties  on  their 
stipulation.  The  Baltic,  2  F.  Cas.  No. 
826,  Blatchf.  &  H.  149;  Gaines  v. 
Travis,  9  P.  Cas.  No.  6,180,  Abb.  Adm. 
422.  (2)  Even  In  the  absence  of  such 
a  provision  in  the  bond,  the  rule  Is 
the  same.     "In  the  admiralty  prac- 


cexeontion  may  issue  immediately  thereon.*^  An 
unwarranted  eotxy  of  snmrnaiy  iudgmeut  and  exe- 
cution agaiiut,a  eUpnlator  wiU  be  srt  aside  on 

motion.** 

286]  8.  Opening,  Amwnding,  and  Vacating 
Decree.*"  A  eourt  of  admiralty  has  power,  on  sea- 
sonable applieation  therefor,  to  reopen  for  a  rehear- 
ing a  decree  entered  under  a  misappiehension  of 
the  facts  or  on  improper  eviduice.^  Bht  the  power 
is  exercised  rarely  and  with  great  caution,  and 
the  error  must  be  brought  to  the  attention  of  the 


tice,  proceedings  upon  bonds  or  stipu- 
lations have  always  differed  from  the 

{iroceedlngs  on  bonds  In  the  common - 
aw  courts,  In  being  summary;  and 
In  this  country  these  proceedings 
have  usually  been  upon  order  to  show 
cause.  .  .  .  Under  this  order  to 
show  cause  every  defense,  leeal  or 
equitable.  Is  ordinarily  available  to 
the  sureties  that  they  might  obtain 
in  the  defense  of  a  plenary  suit  on 
the  bond."  Per  Brown,  J.,  in  Smith 
V.  Pendergast,  82  Fed.  604,  507. 

[c]  a>Mtli  of  oostlpulator. — The 
right  of  libelant  to  have  summary 
Juagment  against  a  stipulator  for 
value  is  tiot  affected  by  the  death  of 
a  ODStipulator,  or  by  the-  fact  that 
libelant  had  not  exhausted  his  remedy 
■gainst  the  elalmant  of  the  vessel. 
Munks  V.  Jackson,  60  Fed.  671.  13 
CCA  641  [aff  68  Fed.  696];  The  G.  F. 
Ackerman.  5  F.  Cas.  No.  2,664,  14 
Blatchf.  360. 

[d]  Bffeot  of  nnmiazT  jvdgmeat. 
>— A  sumnnary  personal  judgment  does 
BVt  oonclude  defendants.  In  an  action 


upon  the  Judgment,  from  disputing 
the  jurisdiction  of  the  district  court 
by  snowing  that  they  never  executed 
the  bond,  or  that  the  attorney  who 
assumed  to  execute  it  In  their  names 
had  no  authority  to  do  so.  Gardner 
v.  Tyler,  16  AbbPt  (N.  T.)  17  [aft  8S 
HowPr  620  note]. 

[e]  IToUos  of  joOgmentt — Stipu- 
lators in  a  bond  conditioned  for  the 
payment  of  the  judgment  which  may 
be  rendered  at  the  next  term  of  court, 
or  for  the  forthcoming  and  delivery 
of  the  boat  to  answer  sentence  and 
decree  of  the  court,  are  not  entitled 
to  notice  before  the  rendition  of  Judg- 
ment against  them.  Murphy  v.  Rob- 
erts, SO  Ala.  232.  See  also  Johnson 
V.  Chicago,  etc.,  El.  Co.,  119  U.  B. 
388,  7  set  254,  30  L.  ed.  447. 

91.  The  steamboat  Delaware,  7  F. 
Cas.  No.  3,762,  Olcott  240;  Oalnes  v. 
Travis,  9  F.  Cas.  No.  5,180,  Abb.  Adm. 
422:  Holmes  v.  Dodge,  12  F.  Cas.  No. 
6,637,  Abb.  Adm.  60;  Matter  Of  Bnow, 
22  F.  Cas.  No.  18,141.  2  Curt  485; 
Hunter  v.  McCraw,  82  Ala.  S18. 

[a]  AtUOhm«t#*'-The  liability  of 
sureties  on  a  stipulation  for  value 
cannot  be  mforced  by  an  attachment 
to  compel  them  to  comply  with  Its 
conditions.  The  Blanche  Fage,  S  F. 
Cas.  No.  1,524,  16  Blatchf.  1. 

[bl  Se^nsBtvaUoB^-A  eourt  of  ad- 
miralty has  no  power  to  enforce  a 
decree  against  sureties  in  a  stipula- 
tion for  value  by  sequestration  of 
their  property.  The  Blanche  Page,  8 
P.  Cas.  No.  1,624,  16  Blatchf.  1. 

Jc]  Oostempt. — ^A  court  of  admi- 
ty  has  no  power  to  punish  sureties 
on  a  stipulation  for  value  for  con- 
tempt In  falling  to  comply  with  the 
provisions  of  the  decree.  Tne  Blanche 
Page,  3  F.  Cas.  No.  1,624,  16  Blatchf.  1. 

[dj  ITotlof  of  ezeentloik— The 
award  which  grants  execution  upon  a 
flnal  decree  authorises  It  against  all 
parties  embraced  In  the  decree,  and 
there  Is  no  necessity  of  special  no- 
tice, to  the  surety  of  respondent,  of 
an  application  for  an  execution 
against  him.  Gaines  v.  Travis,  9  F. 
Cas.  No.  6,180,  Abb.  Adm.  422:  Holmes 
V.  Dodge,  12  F.  Cas.  No.  6,637,  Abb. 
Adm.  60. 

92.  Sawyer  v.  Oakman,  21  F.  Cas. 
No.  12,403,  11  Blatchf.  66. 

[al  A  premature  mmmar^  Jud#- 
ment  against  stipulators  will  be  re- 
versed. McLellan  v.  V.  8.,  16  F.  Cas. 
No.  8,896,  1  Gall.  227:  Murphy  v. 
Roberts,  30  Ala.  232;  Bell  V.  Thomas, 
8  Ala.  627. 

99.    2rew  trial  see  supra  S  274, 
94.    Admiralty  Rule  No.  40;  Miller 
V.  The  Resolution,  2  Dall.  (U.  S.)  19, 

I  L.  ed.  271;  The  Eva  D.  Rose,  166 
Fed.  101,  92  CCA  86  [aff  163  Fed. 
912]:  Cape  Pear  Towing,  etc.,  Co,  v. 
Pearsall,  90  Fed.  485,  ^3  CCA  161; 
Hatch  V.  The  Newport  44  Fed.  800; 
The  Havilah,  39  Fed.  333;  The  New- 
port, 38  Fed.  669;  The  Madgle,  31 
Fed.  926;  The  Vaderland,  19  Fed.  627; 
Malnwarlng  v.  The  Carrie  Delap,  1 
Fed.  880;  The  Gteorge  Prescott  10  F. 
Cas.  No.  5,339,  1  Ben.  1;  The  Grotius, 

II  F.  Cas.  Na  6.844,  1  GalL  503;  The 
Illinois,  12  P.  Cas.  No.  7,003,  Brown 
Adm.  IS;  The  John  Cooker.  18  P.  Cas. 
No.  7,337,  10  Ben.  488;  Snow  v.  Ed- 
wards, 22  F.  Cas.  No.  13,145,  2  Lowell 
273;  Thomassen  v.  Whltwell,  28  F. 
Cas.  No.  13.930,  9  Ben.  468. 

^  a^;MiBlBff  d«fanU  deoree  see  supra 


[a]  b  Bnclaad  the  admiralty  di- 
vision has  the  power  to  rehear  causes 
and.  In  its  discretion,  to  vary  Its  de- 
crees in  cases  where  It  has  proceeded 
upon  a  mistake.  The  James  Arm- 
strong, L.  R.  4  A.  &  E.  380:  The 
Markland,  L.  R.  8  A.  ft  E.  S40  <re- 
scisslon  and  alteration  of  decree  oon- 
talnlng  mistake);  The  Monarch,  I 
Rob.  21. 

Cb]  A  motion  for  a  reheaxtnff  on 
the  ground  of  sarpilso  must  be  sin- 
ported  by  aflidavlt  showing  what  tne 
testimony  on  the  issue  msdntalned 
not  to  be  presented  by  the  libel  would 
have  been,  or  the  testimony  must  t>e 
brought  to  the  attention  of  the  cir- 
cuit court  of  appeals  under  the  ad- 
miralty rules  relating  to  new  testi- 
mony in  the  appellate  court;  other- 
wise the  denial  of  the  motion  la  no 
ground  for  reversal  of  the  decree  of 
the  District  Court  Kumey  v.  Blake, 
125  Pod.  672.  60  CCA  Ml 

tc]  So  allow  pexMnw  aot  jaiUaa 
to  Intezvene,— Where  proceedutga  In 
a  court  of  admiralty  nave  been  ter- 
minated, so  far  as  the  parties  before 
the  court  are  conoemed,  by  a  flnal 
decree,  the  court  haa  no  power  to 
reopen,  the  proceedings  for  the  pur- 
pose of  allowing  other  claimanta,  who 
have  not  appeared  therein,  to  come 
into  the  case  and  prove  their  claims. 
If  for  any  reason  the  decree  is  not 
binding  on  such  claimants  their  rem* 
edy  Is  by  an  Independent  suit.  Dow- 
dell  V.  U.  S.  District  Ct..  139  Fed.  444, 
71  CCA  288.  See  also  Carroll  v.  Da- 
vidson, 162  Fed.  424,  81  CCA  666. 

96.  The  Georg,  [1894]  P.  330;  The 
Vrotiw  Hermlna.  I  C.  Rob.  163.  See 
also  The  Elisabeth,  2  Act  67;  The 
Orient  39  L.  J.  Adm.  10. 

In  The  Fortttudo,  2  Dods.  58,  it  was 
said  that  a  direct  case  of  fraud  or 
something  equivalent  to  it  must  be 
made  out  before  a  cause  would  be 
reopened. 

[a]  MlBtake  of  oowuML — ^A  party 
cannot  claim  a  rehearing  for  the  pur- 
pose of  introducing  evidence  which 
was  within  his  knowledge  and  which 
It  was  within  his  power  to  introduce 
on  the  trial,  although  the  omission 
was  due  to  a  mistake  of  his  counsel 
as  to  the  pertinency  or  force  of  such 
evidence.  Merobantif  Banklnx  Co.  v. 
Cargo  of  the  Afton,  124  Fed.  727.  67 
CCA  618. 

[b]  lUstake  of  party  or  agent. — 
A  rehearing  will  not  be  granted  be- 
cause of  the  oversight  of  a  party  or 
his  agent  (The  FortTtudo,  2  Dods.  68), 
for  example,  because  of  a  mistake  of 
the  claimant's  agent  In  stating  the 
claimant's  interest  (The  Vrouw  Her^ 
mina,  1  C.  Rob.  163).  See  however 
Le  Nlemen,  1  Dods.  9,  where  a  prise 
cause  was  reopened  on  account  of  the 
erroneous  impression  of  a  party  as  to 
the  admissibility  of  evidence  at  the 
time  of  waiving  the  answer  of  the  ac- 
tual captor). 

[c]  Other  iUurtratloas^d)  Are- 
hearing  will  not  be  granted  to  exant- 
ine  a  witness  who  haa  made  contra- 
dictory statements  in  two  affidavits. 
(The  Newport  28  Fed.  669);  or  <2)  on 
the  ground  that  the  libelant's  wit- 
nesses have  slnoe  the  trial  testified 
differently  in  another  suit  growing 
out  of  the  same  collision  (The  John 
Cooker,  13  F.  Cas.  No.  7,337,  10  Ben. 
488);  or  (3)  upon  new  controverted 
evldenoe  which  involves  the  reoonsid- 
emtlon  of  all  that  haa  been  previous- 
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court  vithont  deUy." 

At  Balweqneiit  term.  A  oonrt  of  admiralty  Bas 
no  power  on  motion  to  vacate  or  modify  its  decree 
at  a  subsequent  term,"^  tmless  by  consent  of  the 
parties  in  writing."*  . 

Tornu  may  be  imposed  as  a  condition  of  opening 

[$  287]  9.  Libel  of  Beriew.  A  libel  of  review 
wiU  lie  even  after  the  term  when  the  deoree  was 
rendered,  where  frand  or  its  equivalent  is  shown, 
and  the  party  seeking  review  is  without  other 
remedy,^  and  in  such  ease  no  technical  limitation 
will  be  applied  to  defeat  an  application  for  the  cor- 
rection of  its  decree,  or  such  other  relief  as  it  is 
within  the  power  of  the  court  to  afford.^ 

288]  B.  Sale  of  Property  and  Distribution  of 
Proceeds — 1.  Sale  of  Proporty — a.  In  GeneraL  Where 
a  libelant,  in  a  suit  in  rem  in  admiralty,  establishes 
a  clear  legal  right  to  a  condemnation  and  sale,  there 
is  no  discretionary  power  in  the  court  to  refuse  or 
postpone  an  order  of  sale."  Such  a  sale  is  a  judicial 
sale.  It  is  made  by  the  marshal  acting  under  the 
order  of  the  court,'  at  public  auction.* 


Notice  of  the  sale  must  be  made  in  accordance 
with  the  rules  of  the  court.^ 

Proof,,  more  or  less  formal,  is  usually  required 
before  a  decree  of  condemnation  end  sale,  but  it 
aeems  that  a  default  maj>  serve  as  sufficient  basis 
for  such  a  decree  without  further  proofs.* 

Payment  of  proceeds  into  registry.  When  the 
marshal  has  made  the  sale  he  pays  the  proceeds  into 
the  r^iistry  of  the  court.* 

[$  289]  b.  Oonfiimaticin.  The  sale  must  be  con- 
firmed by  the  court  before  the  purchaser  is  entitled 
to  the  property." 

If  an.  increased  bid  is  received  before  confirma- 
tion, the  sale  may  be  set  aside,  and  a  new  sale 
ordered,^^  and  it  is  no  objection  to  such  action  that 
the  first  bidder  has  deposited  llie  amount  of  his  bid 
oi'  has  incurred  expense  on  account  of  his  supposed 
purchase.'^ 

[$  290]  c.  Compelling  Payment  of  Purchase 
Honey.  The  court  has  power  to  compel  the  payment 
of  the  purchase  money  by  attaching  the  person  of 
the  purchaser."  Where  the  purchaser  takes  posses- 
sion without  paying  the  price,  the  court  will  enforce 


ly  rlTsn  (The  HavUah,  89  Fed.  838); 

Er  lor  newly  dlBoovered  ezi>ert  evl- 
ence  (Hatch  v.  The  Newport,  44  Fed. 
SOO);  or  (4)  jreneraUy  for  the  exami- 
nation ox  witnesses  whose  evidence 
mlsht  reasonahly  be  exi>ected  to  have 
been  made  available  at  the  trial 
(Hatch  V.  The  Newport,  aapra;  The 
Orotlus,  11  F.  Cas.  No.  6,844,  1  Gall. 
608). 

[d]  A  vdieaxlar  of  an  appeal  will 
not  be  allowed  on  the  ground  of  newly 
discovered  evidence  ae  to  a  fact  not 
known  to  the  moving  party  at  the 
time  testimony  was  taken,  but  which 
was  then  known  to  the  witnessea  of 
the  adverse  party,  although  they 
made  no  disclosure '  of  It,  when  no 
sufficient  reason  is  shown  why  the 
fact  should  not  have  been  ascertained 
and  proven  while  the  case  was  stlU 
re^iarly  open  to  proof.'  The  Iron 
Chief.  83  Fed.  289,  11  CCA  196. 

96.    The  Monarch,  1  VP.  Rob.  81. 

•7.  Pettit  V.  One  Steel  Lighter. 
104  Fed.  1009;  The  Annex  No.  8,  38 
Fed.  620;  The  Comfort,  32  Fed.  827, 
23  Blat«lif.  271;  The  Illinois,  12  F. 
Cas.  No.  ?,Ot)S,  Brown  Adm.  13;  The 
Schooner  Major  Barbour,  16  F.  Cab. 
No.  8.984,  Blatchf.  Price  Cas.  810;  The 
Martha,  16  F.  Caa.  No.  9,144,  Blatchf. 
&  H.  161:  The  Steamboat  New  Ens- 
land,  18  F.  Cas.  No.  10,151,  3  Sumn. 
496:  The  Oriental,  18  P.  <3as.  No. 
10,669a,  2  Fllpp.  6:  Petty  v.  MerrlU, 
19  F.  Cas.  No.  11,061,  12  Blatchf.  11; 
Sloman  t.  Tyryssinan,  22  F.  Cas.  No. 
12,9B6a.  ' 

ae.  The  Martha,  16  F.  Cas.  No. 
9,144,  Blatchf.  ft  H.  151. 

99.    The  America,  66  Fed.  1021. 

1.  Hall  V.  Chlsholm,  117  Fed.  807, 
66  CCA  81;  The  Columbia,  100  Fed. 
890;  Munka  v.  Jackson,  66  Fed.  571, 
13  CCA  641  [aff  68  Fed.  6961;  Jan- 
vrln  v.  Smith.  13  F.  Cas.  No.  7,220,  1 
Bprague  13  (where  the  application 
was  refused,  no  case  beins  presented 
for  the  exercise  of  the  power) ;  North- 
weatem  Car  Co.  v.  Hopklna.  18  P. 
Cas.  No.  10.384,  4  Bias.  61;  Snow  v. 
Edwards,  2S  F.  Caa.  No.  13,146,  t 
Lowell  278. 

In  The  New  England,  18  F.  Cas. 
No.  10,161,  S  Sump.  496,  606  [ouot 
The  Columbia.  100  Fed.  890,  892], 
Story,  J.,  stated  the  rule  as  follows: 
*'But  upon  the  most  careful  reflection 
which  I  have  been  able  to  bestow 
upon  It,  the  .result  to  which  I  have 
broiu^t  my  mind,  la.  that  if  the  Dls- 
trtct  Court  has  a  right  to  entertain 
a.  libel  of  review  In  any  case,  It  muat 
be  limited  to  very  sjiectal  caaea,  and 
either  whure  no  appeal  by  law  lies, 
because  the  matter  is  less  In  value 
than  Is  required  by  law  to  Justify  an 
appeal,  or  the  proper  time  for  any 
appeal  is  passed,  and  the  decree  re- 


mains unexecuted;—^  where  there  is 
clear  error  in  matter  at  law;  or.  If 
not,  where  the  decree  has  been  ob- 
tained by  fraud:  vr  where  new  facts, 
changing  the  entire  merits,  have  been 
dlscoverad  since  the  decree  was 
passed." 

[a]  -MmMUkb  wUflh  adgfet  taave 
bean  pnt'ta  Isnw  in  tha  oxlfiaal  oavaa, 

shall  never  be '  examined  on  bill  of 
review.  Bill  of  review  Is  allowed 
only  on  errors  apparent  upon' the  face 
of  the  record,  or  on  new  matter  dis- 
covered since  the  decree."  McGrath 
V.  The  Candalero,  16  P.  Cas.  No.  8,810, 
Bee  64,  65. 

[b]  Pendeney  of  wzlt  of  error^'  ■ 
A  motion  will  not  lie  to  review  a 
decree  after  writ  of  error  lodged. 
McGrath  v.  The  <3andalero,  16  F.  Cas. 
No.  8,810,  Bee  64. 

a.    The  Columbia,  100  Fed.  890. 
8.    Davis  V.  A  New  Brig,  7  F.  Cas. 
No.  3,643,  Oilp.  473. 

[a]  Sale  before  flu!  decree.  The 
court  may,  on  motion  of  the  claim- 
ant, where  the  libelant  does  not  ob- 
ject, order  a  sale  of  the  libeled  vessel 
before  flnal  decree.  The  Nevada,  86 
Fed.  681. 

[b]  Seovilty  for  pgooeeds.  Where 
a  vessel  Is  libeled  It  Is  proper  pra:c- 
tlce,  before  a  sale  on  default,  to  re- 

Julre  security  of  libelant  to  answer 
or  the  sum  received  to  any  peraon 
claiming  a  right  or  presenting  hia 
Interest  within  a  year.  Read  v.  Owen, 
9  Port.  (Ala.)  180. 

4.  The  Ruby,  3S  Fed.  622.  See  gen- 
erally Judicial  Sales  [24  Cyc  1]. 
6.  Smith  V.  ArmlBtead.  if  Ala.  282. 
[a]  Admlxalty  Knle  iTo.  41,  pro- 
mulgated in  1844  by  the  supreme  court 
of  the  United  States  under  statutory 
authority,  designates  the  marshal  or 
his  deputy  or  other  officer  assigned 
by  the  court  to  conduct  such  sales. 
Lambert's  Point  Towlwat  Co.  v.  tr. 
S.,  182  Fed.  388,  104  CCA  698. 

e.  Liambert'B  Point  Towboat  Co, 
V.  U.  S.,  182  Fed.  888.  104  CCM 
698. 

[a]    Blffht  to  Booept  pvlTato  bld.r- 

A  court  of  admiralty  which  has  or- 
dered the  sale  of  a  libeled  vessel  by 
the  marshal  at  public  auction  la  with- 
out authority  to  accept  in  open  court, 
or  to  authorize  the  marshal  to  ac- 
cept, a  private  bid  therefor.  Lambert's 
Point  Towboat  Co.  v.  tl.  S.,  182  Fed. 
888,  891,  104  CCA  E98  (where  Ooft, 
J.,  said:  "If  sales  under  decrees  in 
admiralty  can  be  made  by  the  mar- 
shal privately,  or  in  any  other  way 
than  oy  public  auction,  -or  can  be 
conducted  in  open  court  without  no- 
tice, and  without  the  consent  of  the 
parties  in  interest,  not  only  will  great 
confusion  and  needless  controversies 
follow,  but  the  rights,  privileges,  and 


obligations  of  bidders,  purchasers, 
and  owners  will  be  serlonsiy  affected, 
and  the  validity  that  Judicial  sales 
generally  Imply  would  be  greatly 
Impalreo.  ...  It  may  be  that  in 
some  caaae  a  sale  by  the  marshal 
privately,  or  a  sale  conducted  in  open 
oonrt  without  notice  to  the  public, 
will  produce  advantageous  results ; 
nevertheless  the  practice  should  not 
be  encouraged,  because  It  la  in  <3ero- 
gatlon  of  the  rules  and  will  eventu- 
ally result  in  diaorder  In  our  court 
procedure,  and  loss  to  litigants  in 
many  cases"). 

7.  Lambert's  Point  Towboat  Co.  v. 
U.  S.,  182  Fed.  888,  104  CCA  688;  The 
Hornet,  12  F.  Cas.  No.  6,704,  Abb. 
Adm.  67, 

[a]    BSeet  of  want  of  publication. 

— ^n  a  proceeding  to  enforce  the  sale 
of  a  vessel  to  discharge  a  maritime 
Hen,  although  the  want  of  notice  by 
publication  may  furnish  grounds  for 
opening  the  decree,  yet  It  does  not 
render  the  proceedings  void.  Dally 
V.  Doe,  8  Fed.  903. 

&  The  Kthel  J.,  190  Fed.  60  (where 
on  the  flUng  of  a  libel  In  rem  and 
the  Issuance  of  attachment,  the  ves- 
sel had  been  seised  and  the  usual  no- 
tice duty  published,  and  no  person 
appeared  as  owner  or  claimant,  either 
formally  on  the  record  or  by  notice  to 
the  proctors  for  the  libelant). 

9.  Admiralty  Rule  No.  41:  The 
Phebe.  19  F.  Ca&  No.  11,06S,  1  Ware 
860. 

10.  The  Sue,  137  Fed.  133;  Tho 
New  Hampshire,  18  P.  Cas.  No.  10,160. 

11.  The  Sue,  137  Fed.  188. 

U.  The  Sue,  137  Fed.  183;^  The 
New  Hampshire,  18  P.  Cas.  No.  10,160. 

13.  The  Kate  Williams,  14  F.  Cas. 
No.  7,623,  2  Fllpp.  60. 

[a]  Bzonse  for  refusal  to  oomjflMtm 
pnrena— . — (1)  On  a  motion  for  an 
attachment  for  contempt  in  refusing 
to  pay  In  the  purchase  price  of  a  tug 
purchased  at  a  judicial  sale  thereof, 
It  Is  no  defense  that  the  purchaser 
did  not  get  all  the  property  that  for- 
merly belonged  to  the  vessel,  where 
it  was  announced  at  the  sale  that  the 
vessel  was  sold  "as  she  Is,"  although 
the  published  notices  designated  trie 
vessel,  "her  boats,  tackle,  apparel, 
furniture,  and  appurtenances.'^  The 
Kate  Williams,  14  P.  Cas.  No.  7,628, 
2  Fllpp.  60,  63.  (2)  But  the  refusal 
of  an  auctioneer  employed  by  the 
marshal,  without  authority,  to  allow 
the  purchaser  to  take  the  vessel,  un- 
ices he  pay  twenty-flve  dollars  auo- 
tioneer's  fees  and  five  dollars  for  a 
bill  of  sale,  will  relieve  the  pur<dULser 
from  his  obligation  to  perfect  the 
sale,  so  that  he  will  not  be  liable  tor 
a  defldency  resulting  on  the  resale. 
Th»  John  A  Mulforf^S  Fed.  4G6. 
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by  Bummary  process  either  a  redelivery  of  the  prop- 
erty in  specie  or  payment  of  the  purchase  money.^^ 
291]  d.  Effect  of  Sale.  The  sale  of  a  vessel, 
made  pursuant  to  the  decree  of  a  court  of  admiralty 
in  a  proceediiig  in  rem,  is  valid  everywhere.'"  Such 
a  sale  divests  all  charges,  liens,  and  encumbrances 
against  the  vessel,^'  which  pass,  by  operatioa  of  law, 
from  the  vessel  to  the  proceeds  of  the  sale,''  and 
vests  a  clear  and  indefeasible  title  in  the  purchaser,'" 
subject  only  to  the  power  of  the  court  to  vacate 
the  sale."  But  reversal  of  the  order  of  sale  for 
errors  or  irregularities  will  not  affect  the  title  of  a 
bona  fide  purchaser.^ 

There  Is  no  warranty,  express  or  implied,  in  the 
fiale." 

292]  e.  Setting  Aside  Sale.  An  admiralty 
court  may  set  aside  a  sale  on  a  showing  of  fraud 
and  eoIlusioQ,"  mistake,^^  or  a  wholly  inadequate 
price,  provided  the  application  be  made  without 
unreasonable  delay.^  The  motion  must  be  made  in 
the  cause  in  which  the  sale  was  made,  and  the  pro- 
movents  must  be  parties  or  privies  to  the  cause.^* 
i»  F.  Cas.  No. 


X%  293]  2.  Distribution  of  Proceeds"— a.  In  Gen- 
eral. The  proceeds  arising  from  such  a  sale,  if  the 
title  of  the  owner  is  unencumbered  and  not  subject 
to  any  maritime  lien  of  any  kind,  belongs  to  the 
owner,^  since  admiralty  courts  are  not  courts  of 
bankmpt^cy,  or  of  insolvency,  and  are  not  invested 
with  any  jurisdiction  to  distribute  snch  property  of 
the  owner,  any  more  than  any.  other  property  belong- 
ing to  him,  among  his  creditors.^  Supplemental 
suits  in  the  nature  of  suits  in  rem  may  be  enter- 
tained in  favor  of  parties  having  an  interest  in  the 
proceeds  to  ascertain  to  whom  these  proceeds  r^bt- 
fully  belong,  and  to  deliver  them  over  to  the  parties 
who  establish  the  lawful  ownership  thereof. 

Mode  of  proceeding.  The  party  entitled  to  the 
remnant  or  surplus  in  court  after  a  sale  may  obtain 
it  by  petition  or  motion." 

Neceesily  of  order  of  oonrt  A  distribution  of 
the  proceeds  of  sale  should  not  be  made  without  an 
order  of  court.*^ 

[$  294]  b.  Claimants  Entitled.  The  surplus  of 
the  proceeds  of  the  sale,  of  a  ship  represents  the 


14.  The  Phebe, 
11,066,  1  Ware  368. 

15.  The  Trenton,  4  Fed.  6fi7;  The 
Tremont,  1  W.  Rob.  163. 

[a]  ToitAfn.  »ttaclun*iit«  are  not 
proceedings  in  rem,  and  the  eale  of  a 
vessel  on  adjudication  therein  will 
not  rive  the  purchaser  a  tltl^  superior 
to  that  of  a  prior  morteagee.  Cole  v. 
The  Brandt.  «  F.  Cas.  No.  2,978. 

16.  The  Trenton.  4  Fed.  667;  Stew- 
art V.  Fagan,  23  F.  Cas.  No.  13,426, 
2  Woods  216;  The  Syracuse.  33  F. 
Cas.  No.  13,716.  9  Ben.  348;  Phegley 
T.  The  David  Tatum,  S3  Mo.  461,  84 
AmD  57;  Bitter  v.  The  Jamestown,  23 
Mo.  348;  Finney  v.  The  Fayette,  10 
Mo.  612;  The  Baritan  v.  Smith,  10 
Mo.  527  (dictum):  Kelsey  v.  Beers, 
16  AbbPr  (N.  Y.)  228.  But  see 
Schuchardt  v.  The  Anffel«que,  21  F. 
Cas.  No.  12,483a  (where  ft  was  held 
that  where  mortgagees  of  a  vessel 
decline  to  appear  as  claimants  In  a 
suit  against  a  vessel  by  materialmen, 
and  the  vessel  is  sold  in  satisfaction 
of  the  materialmen's  claim,  the  mort- 
gagees appearing  at  tne  sale,  and  gtv- 
fng  notice  to  the  bidders  ot  their  lien, 
the  lien  of  the  mortga^  Is  nat  af- 
fected by  the  sale).   

17.  Oiie  Trenton.  4  Fed.  657:  The 
Syracuse,  23  F.  Cae.  No.  18,716,  9  Ben. 
348. 

18.  The  Garland,  16  Fed.  283;  The 
Morning  Star,  14  Fed.  866;  The  Tren- 
ton, 4  Fed.  657;  Daily  v.  Doe,  3  Fed. 
903;  The  Tremont,  1  W.  Rob.  163; 
Van  Every  v.  Grant,  21  U.  C.  Q.  B. 
542.  . 

[al    Sale  to  defiaad  ovaditors. — If 

the  owner  fraudulently  and  collusive- 
ly  procure  his  vessel  to  be  sold  under 
the  forms  of  law,  and  himself  be- 
come the  purchaser,  for  the  purpose 
cf  cutting  oft  Just  claims  against  her, 
anch  sale  is  void  as  against  creditors. 
Thompson  v.  Steamboat  Julius  D. 
Morton,  8  Oh.  St.  222. 

19.  The  Steamer  Sparkle,  22  P. 
Cas.  No.  13,207,  7  Ben.  528. 

30.  The  John  Twohy,  Jr.,  189  Fed. 
966. 

31.  The  Monte  AUegre,  9  Wheat. 
(U.  8.)  616,  6  L.  ed.  174. 

33.  The  Columbia.  100  Fed.  «90; 
The  New  York  93  Fed.  495  [aft  113 
Fed.  810,  51  CCA  482];  The  Sparkle,  22 
F.  Caa.  No.  13,207,  7  Ben.  528.  See 
also  dictum  in  The  Garland.  16  Fed. 
283  (where  the  circumstances  were 
-held  not  to  bring  the  case  within  the 
rule). 

[a]    TvwqA   at  what  psrsona^A 

sale  will  be  set  aside  for  fraud  of 
the  purchaser,  or  of  the  officer  who 
■conducted  it,  or  for  fraudulent  negli- 
gence or  misconduct  in  any  other 
person  connected  with  it.  The  Steam- 
er Sparkle,  22  F.  Cas.  No.  13,207.  7 
Ben.  623, 


[b]  A.  simple  sUsffatlon  of  fraTid 
In  a  petition  to  set  aside  the  sale  of 
a  ship,  without  setting  forth  the 
facts  which  constitute .  the  fraud.  Is 
insufflcient.  The  Kaloolah,  14  F.  Cas. 
No.  7,602,  Brown  Adm.  55. 

33.  The  Columbia,  100  Fed.  890. 
84.  Lambert's  Point  Towboat  Co. 
v.  U.  S.,  182  Fed.  388.  104  CCA  598; 
The  Sparkle,  22  F.  Cas.  No.  13,207,  7 
Bbn.  528.  See  also  The  Schooner 
George  Prescott,  10  F.  CZas.  No.  6,339, 
1  Sen.  1. 

"Gross  Inadeauacy,  such  as  would 
shock  the  consolencs  and  be  of  Itself 
evidence  of  fraud,  has  been  stated  in 
some  cases  to  fumtsh  sufficient 
grounds  for  settlnff  ^slde  sales;  but, 
where  there  has  been  no  fraudulent 
conduct  on  the  i»rt  of  the  purchaser, 
no  evidence  oi  any  combination  to 
restrict  the  bidding,  where  the  sale 
was  open  and  public,  and  after  being 
duly  advertised,  and  no  lack  of  at- 
tendance of  buyers.  It  seems  to  me 
that  it  would  greatly  Impair  confi- 
dence in  judicial  sales  If  ,  the  courts 
should  refuse  to  confirm  a  sale  sim- 
ply because  the  price  Is  Inadequate." 
Per  Brawley,  J.,  In  The  Planter,  163 
Fed.  667,  6^8. 

ta]  Hera  laadeqwuv  of  'V^^  ^ 
saJSolsst,  unless  In  view  of  ex- 
Ititlng  circumstances  It  amounts  to 
either  fraud  or  unfairness.  Lam- 
bert's Point  Towboat  Co.  v.  U.  S.,  182 
Fed.  388.  104  CCA  598;  The  Ruby,  38 
Fed.  622. 

35.  Pease  v.  The  Napoleon,  19  F. 
Cas.  No.  10,883,  Newb.  Adm.  37; 
Seaver  v.  The  CarronI,  21  P.  Cas.  No. 
12,593;  U.  S.  V.  The  Austin,  24  F. 
Cas.  No.-  14,479,  9  Ben.  350. 

[a]  lift  Ghee. — Where  the  mortga- 
gee of  a  vessel  knew  of  the  institu- 
tion of  a  suit  against  her  In  time  to 
intervene,  and  knew  of  the  sale  be- 
fore its  confirmation,  but  suffered  six 
months  to  elapse  before  making  appli- 
cation to  set  the  sale  aside,  his  laches 
will  preclude  him  from  any  relief. 
Pease  v.  The  Propeller  Napoleon. 
19  F.  Cas.  No.  10,833,  Newb.  Adm. 
31. 

36.  Freeman  v.  The  Albany,  9  F. 
Cas.  No.  6.083a. 

97.  Dlspositlou  of  propsrtr  psnd- 
ing*  salt  see  supra  S  232. 

38.  The  Lottawanna,  20  Wall. 
(U.  S.)  201,  22  L.  ed.  259;  Bouker 
Contracting  Co.  v.  Proceeds  of  Sale 
Dredging  Mach.,  168  Fed.  428;  The 
Willamette  Valley,  76  Fed.  838. 

89.    The    LotUwanna.     20  Wall. 

iU.  8.)  201,  22  L.  ed.  259;  The  Wll- 
kmette  Valley,  76  Fed.  838. 
Fa]    nw  oowt  Is  not  la  tb*  poaf- 
tloii  of  a  Moslvw  for  the  bsnent  of 
creditors  In  general,  and  in  distrib- 
uting a  surplus  takes  cognisance  only 


Allianca,  66  Fed.  246  [afl^  The  Ad- 
vance, 63  Fed.  7041. 

ao.  Osborn  v.  U.  S.,  91  U.  S.  474. 
23  L.  ed.  388:  The  Lottawanna,  A 
Wall.  (U.  S.)  568,  22  L.  ed.  664;  An- 
drews V.  Wall,  3  How.  (0.  S.)  568. 
11  L.  ed.  729;  The  Sybil,  4  Wheat. 
(U.  S.)  98.  4  L.  ed.  522;  The  Templar. 
59  Fed.  203;  In  re  Goodrich  Transp. 
Co.,  26  Fed,  713;  The  B.  V.  Mundy. 
22  Fed.  178;  The  Guiding  Star,  IS 
Fed.  263:  Covert  v.  The  British  Brir 
Wexford.  3  Fed.  577:  Matter  of  The 
L.  B.  Goldsmith,  15  F.  Cas.  No.  8,162, 
Newb.  Adm.  123;  The  Ship  Panama. 
18  F.  Cas.  No.  10,701,  Olcott  343:  The 
Stephen  Allen,  22  F.  Cas.  No.  13,3«1, 
Blatchf.  &  H.  176. 

31.  The  Lottawanna,  21  Wall.  (XT. 
8.)  668.  22  L.  ed.  664:  Andrews  v. 
Wall.  2  How.  (U.  a)  668,  11  L.  ed. 
729:  Petrie  v.  The  Steam-Tug  Coal 
Bluff  No.  2,  2  Fed.  531;  Justi  Pon  v. 
The  ArbUBtcl,  14  F.  Cas.  No.  7,6S9; 
Matter  of  the  L.  B.  Goldsmith,  15  F. 
Ctis.  No.  8,152,  Newb.  Adm.  123;  The 
Ship  Panama.  18  F.  Cas.  No.  10,703, 
Olpott  343;  The  Stephen  Allen,  22  F. 
Cas.  No.  13,361,  Blatchf.  ftl  H.  175; 
Zane  v.  The  Brig  President,  30  P. 
Cas.  No.  18,201.  4  Wash.  C.  C.  453. 

[a]  EzecntlOB  agwlnst  proessds. — 
A  creditor  by  Judgment  In  a  state 
court  of  the  owners  of  the  vessel, 
even  though  he  have  a  decree  in  per- 
sonam also  in  the  admiralty  against 
them,  cannot  selxe,  or  attach,  on  exe- 
cution, proceeds  of  the  vessel  In  the 
registry  of  the  admiralty.  The  Lot- 
tawanna, 20  Wall.  (U.  g.)  201,  ^2  L. 
ed.  259 

[b]  ruiaff  UM  to  enforcs  mort- 
ffage. — ^Where  a  vessel  has  been 
Hbeled  and  sold  In  admiralty,  and  the 
proceeds  are  in  the  registry  of  the 
court,  a  mortgagee  cannot  file  a  libel 
against  the  proceeds.  Schuchardt  v. 
Babbldge.  19  How.  (U.  S.)  239.  15 
L.  ed.  625. 

[c]  ireosssltr  of  prsssatatlon  of 
olalnu — The  claims  of  officers  of  the 
court  for  fees  and  expenses  upon 
proceeds  in  the  registry  must  be  pre- 
sented to  the  court  for  allowance. 
The  Phebe.  19  F.  Cas.  No.  11,065.  1 
Ware  860. 

[d]  Proof  of  claims — In  disposing 
of  a  fund  In  its  registry  it  Is  compe- 
tent for  a  court  or  admiralty  to  re- 
quire proof  of  the  right  of  the  claim- 
ant to  any  part  of  the  same.  Dent  v, 
Radmann,  1  Fed.  882.  See  also  Ros- 
tron  v.  The  Water  Witch,  44  Fed.  95. 

33.  The  Collector,  6  Wheat.  (U. 
a>  194.  6  L.  ed.  S39:  Keane  v.  The 
Brig  Gloucester.  2  Dall.  (U.  S.)  36.  1 
L.  ed.  278;  The  EAurens,  14  F.  Cas. 
No.  8,122,  Abb.  Adm.  508. 

[a]  n*  prooMds  of  a  sals  whfle 
tB  ttie  hsBda  of  tho  jmxShal  are  sub- 


of  Bpeclflc  liens  upon  the  fund.   The  i  ject  to  further  order  of  the  coort 
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ship  and  is  snbjeei  to  elainu  enforoeabls  in  zem.** 
The  fund  being  enbiect  to  the  disposition  of  the 
court,  ttie  eoQTt  wonld  hare  jnxiftdietion  to  determine 
the  rights  of  the  eonflietii^  claims  of  title  thereto.** 
But  as  a  rale  the  eonrt  has  no  power,  i^ainst  the 
objection  of  the  owner,  to  distzibnte  the  proceeds 
in  payment  of  claims  not  maritime  Urau."  It  has 
been  held,  however,  that  a  elaun  for  which  a  lien  is 
,  given  by  a  state  law  may  be  paid  out  of  the  registry, 
althoogh  -such  lien  is  not  mforceable  in  admiralty.** 
So  a  party  having  a  lien  or  appropriation  of  the 
vessel  precedently  l^ally  fixed  may  claim  a  distri- 
bution of  such  snrplns,  tuthough  his  original  demand 
was  not  such  as  could  be  proceeded  for  in  the 
admiralty.''  And  where  a  surplus  remains  after  the 
payment  of  vested  interests  and  the  owner  does  not 
el^m  the  reaidn^,  the  court,  to  avoid  having  the 
fund  indefinitely  impounded  in  the  registry,  may 


recognize  purely  equitably  claims  and  ordinary 
debts," 

[$  295]  8.  Appeals— 1.  Jurisdiction.  As  here- 
tofore diown,  the  appellate  jurisdiction  in  admiralty 
is,  in  certain  classes  of  eases,  vested  in  the  circuit 
«nirt  of  appealSf  and  in  other  classes,  in  the  supreme 
court.**. 

Pecuniary  limit.  There  is,  under  the  present  law, 
no  pecuniary  limit  upon  the  appellate  jurisdiction 
either  of  the  supreme  court  or  o£  the  circuit  court 
of  appeals.^ 

[$  296]  2.  Orders  and  Decrees  from  Which  Ap- 
peals Ue— a.  General  Rule.  No  appeal  can  be  taken 
in  admiralty  except  from  a  final  decree.** 

Any  final  decree  in  admiralty  is  appealable, 
including  those  in  proceedings  to  enforce  a  forfeiture 
or  a  penalty  by  the  United  States  or  by  an  informer 
in  his  own  name  'f*^  and  a  party  may  appeal  from  an 


until  paid  over.  Coulter  v.  t-'Eaper- 
anza.  6  F.  Cas.  No.  S,277,  Bfee  S7. 

[b]  BffMt  of  order  for  pkynmt. — 
Where  the  proceeds  of  sale  of  a  ves- 
sel are  paid  Into  court,  claims  against 
the  fund  will  be  barred  after  order 
for  the  payment  of  the  money  out  of 
the  reelstry.  The  J.  W.  Tucker,  20 
Fed.  129. 

[c]  WalT*r  of  order. — If  there  be 
no  ms.la  fldes  the  assent  and  ratifica- 
tion of  all  the  parties  will  cure  the 
irregularity  of  a  dletrtbutlon  without 
an  order  of  court.  The  Collector,  $ 
Wheat.  (U.  S.)  194,  B  L.  ed.  239. 

33.  The  Lottawanna,  21  Wall.  (U. 
S.)  22  Ih  ed.  654:  Brackett  V. 
The  Hercules,  3  F.  Cas.  No.  1,762, 
Gilp.  184;  The  Fanny,  «  P.  Cas.  No. 
4,638,  2  Lowell  508;  Qardner  v.  The 
New  Jersey.  9  F.  Cas.  No.  5.2S3,  Pet. 
Adm.  23S:  Harper  v.  The  New  Brig, 
11  P.  Cas.  No.  MSO,  Gllp.  686;  Mutual 
Safety  Zns.  Co.  v*  Cargo  of  The 
George,  17  F.  Cas.  No.  9,981,  Olcott 
89;  Remnants  In  Court,  20  P.  Cas.  No. 
11,697,  Olcott  382;  The  Santa  Anna, 
21  F.  Cas.  No.  12,325,  Blatchf.  &  H. 
79;  The  Skylark,  22  F.  Cas.  No.  12,928, 
2  Bias.  261;  The  Syracuse.  28  F.  Cas. 
No.  13.716,  9  Ben.  348;  Town  v.  The 
American  Banner.  24  F.  Cas.  Na 
14,112a;  The  Trimountaln,  S4  F.  Caa. 
No.  14,176,  6  Ben.  246. 

[a]  Vh«M  olalma  nmat  yowi— 
fwrala  analttl— .— In  the  flrsi  Vlatx. 
they  must  be  vested  Interests  In  the 
fund.  In  the  second  place,  as  against 
the  claim  of  the  owner,  contesting 
claimants  must  have  a  lien,  legal  or 
equitable.  In  the  third  place,  this 
Hen  must  be  specific,  not  general.  The 
Willamette  Valley.  76  Fed.  838. 

[bl  Olatans  f«f«"f  o&  the  last 
Toyuft  and  those  for  watchinr  the 
vessel  In  port  to  the  time  of  her 
seizure  by  the  marshal,  may  be  al- 
lowed out  of  the  surplus  proceeds  In 
the  registry,  as  agalnat  the  assignee 
in  bankruptcy.  The  Ship  Trlmoun- 
tain.  24  F.  Cas.  No.  14,176,  S  Ben.  246. 

[c]  ^oan  to  disoluMV*  Iton. — A 
loan  to  the  master  to  enable  him  to 
discharge  a  lien  for  seaman's  wages, 
and  relieve  the  boat  from  arrest,  may 
be  satisfied  out  of  the  surplus  In  the 
registry.  The  Fanny,  8  F.  Cas.  No. 
4.637. 

34.  The  St.  Johns,  101  Fed.  469. 
[a]    Between  owner  and  lasurer. — 

A  court  of  admiralty,  which  has  in 
Its  possession  a  fund  arising  from 
the  sale  of  a  vessel  In  proceedings 
for  llmlUtlon  of  liability  for  colll- 
Bion,  has  Jurisdiction  to  determ  ine 
conflicting  claims  to  such  fund  be- 
tween the  owners  of  the  Injured  ves- 
sel and  her  Insurers,  who  claim  to 
be  subrogated  to  their  right  to  the 
fund  by  reason  of  having  paid  a  pol- 
icy of  Insurance  on  the  vesaeL  The 
St.  Johns.  101  Fed.  4«9. 

abl  Between  lmj«r  and  scilar^ 
lere  a  yacht  was  sold  by  the 
United  States  marshal,  and  a  surplus 
remained.  It  should  be  divided  to  the 
seller  of  the  yaoht  to  the  extent  of 
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the  amount  of  the  price  unpaid,  and 
the  balance  awarded  to  the  buyer. 
The  Duchess,  201  Fed.  788. 

85.  The  Lottawanna,  20  Wall.  (U. 
a)  201,  22  U  ed.  2B9;  Bouker  Con- 
tracting Co.  V.  Proceeds  of  Sale 
Dredging  Mach.,  168  Fed.  428;  The 
Lydla  A.  Harvey,'  84  Fed.  1000;  The 
Willamette  Valley.  76  Fed.  838;  Mil- 
ler V.  The  Peerless,  46  Fed.  491 ; 
Brackett  v.  The  Brig  Hercules,  S  F. 
Cas.  No.  1,762,  Gllp.  184;  The  Fanny, 
8  F.  Cas.  No.  4,637;  Gardner  v.  The 
Ship  New  Jersey.  9  F.  Caa.  No.  5,233, 
1  Pet.  Adm.  223.  But  see  Petrle  v. 
The  Steam-Tug  Coal  Bluff  No.  2,  3 
Fed.  531  (where  It  was  held  that  any 
person  having  an  Interest  In  a  fund 
in  the  registry  of  a  court  of  admi- 
ralty may  apply  by  petition  to  have 
his  claim  satisfied  out  of  the  fund, 
although  he  may  not  be  entitled  to 
prosecute  a  suit  in  admiralty  to  en- 
force his  claim);' The  St.  Johns,  101 
Fed.  469;  The  Skylark,  22  F.  Cas.  No. 
12,928,  2  Biss.  251  (where  It  was  held 
that  district  courts  In  admiralty  ex- 
ercise equity  powers  in  the  distribu- 
tion of  a  surplus  arising  under  a  sale, 
whether  the  parties  have  maritime 
Hens  or  not). 

The  jurisdiction  of  the  court  to  de- 
termine as  to  the  proper  disposition 
of  the  surplus  In  the  registry  should 
extend  no  further  than  to  determine 
between  claimants  who  have  a  right 
to  or  a  lien  on  the  res.  Controversies 
between  the  claimants  involving 
breai^hes  of  contract,  or  eyen  equities, 
that  do  not  amount  to  a  specific  right 
in  or  to  the  res  should  not  be  drawn 
within  the  Jurisdiction.  Hlller  v.  The 
Peerless,  46  Fed.  491. 

Cal  Th*  law  Is  smmwlBaa  In  The 
Bdttb,  94  U.  S.  618,  523,  24  U  ed.  107 
[quot  Bouker  Contracting  Co.  v.  Pro- 
ceeds of  Sale  Dredging  Mach.,  168 
Fed.  428,  431],  where  Strong,  J., 
speaking  for  the  court,  said:  *^t 
need  hardly  be  added,  that  though  a 
proceeding  In  rem  and  a  petition  for 
payment  of  a  claim  out  of  proceeds 
of  a  sale  remaining  In  the  registry 
are  distinct  things, — the  former  pro- 
ceeding on  the  ground  of  a  lien, — ^yet 
no  one  except  an  owner  Is  entitled  to 
payment  out  of  the  registry,  unless 
no  has  a  lien  upon  the  fund  therein. 
The  court  can  marshal  the  fund  only 
between  lien-holders  and  owners." 

[b]  Ob*  who  has  lost  or  waived 
tlie  right  to  assert  his  lien  Is  not 
entitled  to  be  paid  out  of  the  proceeds 
In  the  registry.  The  Ethelwold,  16D 
Fed.  808.  Contra  The  Boston.  8  F. 
Cas.  No.  1,669.  Blatchf.  &  H.  309; 
The  Stephen  Allen,  22  F.  Caa.  No. 
13,361,  Blatchf.  &  H.  175;  Town  v. 
The  American  Banner,  24  F.  Caa.  No. 
14,U2a;  The  Brig  President,  30  P. 
Cas.  No.  18,201,  4  Wash.  C.  C.  453; 
The  John,  8  C.  Rob.  288  [expressly 
disappr  The  Ix>ttawanna,  20  Wall.  <u. 
8.)    201,    22   I.,   ed.    269.  and  other 

Se.  The  Mary  Zephyr,  2  Fed.  824, 
8  Sawy.  427;  The  Harrison,  9  F.  Cas. 


No.  5,038,  1  Sawy.  853;  The  Island 
City,  18  P.  Cas.  No.  7,109,  1  Lowell 
376.  See  also  Old  Dominion  Steam- 
ship Co.  V.  Gilmore,  207  U.  S.  398,  28 
set  133,  52  L.  ed.  264. 

87.  Harper  v.  New  Brig,  11  P.  Cas. 
No.  6,090.  GIIp.  536. 

38.  The  Willamette  Valley.  76 
Fed.  838. 

[a]    **A  dlsUnotlou  Is  Oleailj  drawn 

between  a  case  where  the  surplus  re- 
mains unclaimed  by  the  owner  and  a 
case  where  the  owner  does  come  In 
and  claim  the  balance  of  proceeds. 
In  the  former  Instance  It  is  manifest 
that  the  court  of  admiralty,  if  it  Is 
to  dispose  of  the  fund  at  all,  must 
often  recognize,  in  the  absence  of 
better  rights,  purely  equitable  claims 
^nd  ordinary  debts;  otherwise  it 
mlrht  result  that  the  fund  would  be 
indefinitely  impounded  In  the  regis- 
try. The  court.  In  such  a  case,  pro- 
ceeds upon  the  equitable  Idea  that, 
in  the  absence  of  the  owner,  or  of 
one  holding  a  legal  or  equitable  lien 
upon  the  fund.  It  will  award  the  sur- 
plus to  him  who  can  show  the  best 
right  to  It"  Per  Mortow.  J.,  in  The 
Willamette  Valley,  76  Fed.  888,  844. 

38.   Bee  supra  fs  4,  5. 

[a]  Ksthod  or  MTlvir^The  de- 
cree In  an  admiralty  case  is  review- 
able only  on  appeal  and  not  by  writ 
of  error,  without  regard  to  the  fact 
that  there  was  a  trial  by  Jury  In  tHa 
district  court  The  San  Pedro.  2 
Wheat  (U.  S.)  132,  4  L.  ed.  202; 
Boyd  V.  Clark,  18  Fed.  908. 

40.  See  Courts  [11  Cyc  916  text 
and  note  34]. 

41.  The  Three  Friends,  166  U.  S.  1, 
17  set  496,  41  L.  ed.  897;  Dayton  v. 
U.  S..  131  tJ.  3.  appendix  ixxx.  18  L. 
ed.  169;  Montgomery  v.  Anderson,  21 
How.  (U.  S.)  386.  16  L.  ed.  160;  Mor- 
decai  V.  Lindsay.  19  How.  (U.  S.)  199, 
15  L,  ed.  624;  Chace  v.  Vasquez.  11 
Wheat  (IT.  S.)_429.  6  L.  ed.  511;  The 
Palmyra,  10  Wheat  (U.  S.)  502,  6 
L.  ed.  375:  Carroll  v.  Davidson.  152 
Fed.  424,  81  CCA  566;  The  Alert,  81 
Fed.  113.  9  CCA  390;  The  Delaware, 
33  Fed.  689;  The  Elmlra.  16  Fed. 
133;  Cushing  v.  Laird.  6  F.  Cas.  No. 
3,510.  15  Blatchf.  219  [aff  107  U.  S. 
69,  2  set  196,  2T  L.  ed.  8911;  The 
Tuba.  80  F.  Cas.  No.  18,192,  4  Blatchf. 
314:  Dawson  v.  Graves,  4  Call.  (8 
Va.)  127. 

48.  The  Three  Friends.  166  IT.  S. 
1,  17  set  495,  41  L.  ed.  897;  The  Hay- 
tlan  Republic,  154  U.  S.  118,  14  SCt 
992,  38  L.  ed.  930;  The  Palmyra.  12 
Wheat  (U.  a,)  1.  6  L.  ed.  631;  The 
Ben  R.,  134  Fed.  784.  «7  CCA  290. 

[a]  Bsorss  on  pstltlon  for  Infom- 
ar^  sliar*.--After  a  sentence  of  con- 
demnation has  been  passed  upon  a 
selsure  by  a  collector  for  violation 
of  the  revenue  laws  of  the  United 
States,  and  the  proceeds  are  brought 
Into  court,  a  petition  by  the  Informer 
to  be  paid  the  proportion  of  the  for- 
feiture allowed  him  by  law  Is  an 
original  suit  in  the  admiralty,  and 
from  the  decree  glven_  ther^n  _an 
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intorioentfHry  deeree  having  the  effect  o£  a  final 
decree.^ 

Fftul  dttorw  by  consent,  While  the  cause  is  in 
tltf  district  oourt  t^  parties  may  stipulate  in  open 
conrt  as  to  tiie  &et8  and  consent  to  a  final  decree,** 
bat  the  xeoord  cannot  be'  amended  in  th^  appellate 
court  by  the  insertion  of  a  final  decree  by  agreement 
of  the  parties  without  its  first  having  the  judicial 
sanction  of  the  district  judge.'* 

Pro  foxnub  decnw.  It  has  been  held  that  an 
appeal  will  lie  fnnn  a  final  decree  even  though  it  is 
entered  pro  ft^a  without  a  trial  upon  the  merits.*" 

[%  297]  b.  Finality  of  D«er6«k  The  role  for 
determining  whether,  for  the  purposes  of  an  appeal, 
a  deeree  -is  final,  is,  in  brira,  whether  the  deeree 
disposes  of  the  entire  controversy  between  the 

apueal  lies.  W«atcot  Bradford,  2* 
FTCaa.  No.  17,42».  *  i?*- 

43.  Th«  New  England,  18  F.  Caa. 
No.  ID.l&l.  3  Sumn.  495. 

[a]     D9CMMI  m  MaTaV*  OUMjP— A 

decree  In  a  salvage  case,  rendered  De- 
fore  the  charges  and  expense*  of 
keeping  and  selling  the  property  are 
ascertained  and  the  salvage  appor- 
tioned, and  which  merely  awards- a 
certain  rate  of  salvage  out  of  the 
proceeds  after  deducting  the  charges 
and  expenses,  Is  not  a  final  decree, 
but  at  most  la  only  an  Interlocutory 
decree  in  the  nature  of  a  final  decree. 
The  New  England,  IS  F.  Gas.  No. 
10.161,  8  Sumn.  495. 

Vbl  The  party  may,  at  Us  tec- 
tum, wait  nntU  the  final  deeree  is 
pomlTCly  entered,  and  then  may  en- 
ter an  appeal.  The  New  England,  IS 
F.  Gas.  No.  10.161.  3  Sumn.  495. 

44.  The  H.  C.  Grady.  87  Fed.  483. 

45.  Mordecal  v.  Lindsay,  19  How. 
<U.  S.)  1»»,  15  L.  ed.  624. 

46.  In  Steamer  Oregon  v.  Rocca, 
18  How.  (U.  S.)  570.  IB  L.  ed.  516. 
the  supreme  court  took  Jurisdiction 
of  an  appeal  from  a  decree  entered 

Bro  forma  In  the  circuit  court  because 
le  presiding  judge  had  been  counsel 
for  one  of  tne- parties.  But  in  Hina- 
ley  V.  The  "Welflngton.  12  F.  Gas.  No. 
6.5lS.  the  circuit  court  refused  to 
hear  and  determine  an  appeal  from 
a  decree  entered  pro  forma  In  the 
dtstrict  court,  on  the  ground  that  the 
circuit  court  was  not  a  court  of 
original  Jurisdiction  in  admiralty 
causes.  _ 

47.  Desllons  v.  !«.  Compagnle 
G£nfira1e  Transatlantique.  210  IL_S. 
95,  2S  8Gt  664.  52  K  ed.  973;  The 
Chief,  142  Fed.  349,  73  GCA  459;  Lor- 

Illsley,  1  Cal.  24. 
XUnstratloiw  of  flaal  deoree. — 
decree  awarding  a  definite  sum 
to  each  of  the  libelants  and  interven- 
ers, and  directing  the  execution  of  the 
decree  by  the  sale  of  the  boat  by  the 
marshal  under  the  admiralty  process 
of  the  court,  Is  a  final  decree  from 
which  any  dlseatlgfled  party  has  the 
right  to  appeal.  The  direction  that 
the  marshal  pay  the  proceeds  into 
the  registry  of  the  court  to  await 
the  further  order  of  the  court  Ib  a 
mere  Incident.  The  Eugene,  87  Fed. 
1001,  SI  CCA  845.  (2)  Where  the  li- 
belant sued  both  ship  and  charterer 
in  the  district  court,  which  fixed  the 
liability  of  the  ship,  but  left  the 
charterer's  liability  unsettled.  It  was 
held  that  the  decree  was  final  and  ap- 
pealable as  between  the  libelant  and 
the  ship.  The  Alert.  61  Fed.  113,  9 
GCA  390.  (3)  A  decree  leaving  noth- 
ing to  be  litigated  between  the  partled 
and  awarding  execution  to  the  libel- 
ant against  the  claimants  In  a  prize 
case  fs  final.  Wtthenbury  v.  U.  S., 
6  Wall.  <U.  S.)  819.  18  L.  ed.  613. 
(4)  When  the  Jurisdiction  of  a  court 
depends  upon  a  fact  which  the  court 
Is  required  to  ascertain  in  its  de- 
cision, such  decision  is  final  until 
reversed  in  a  direct  proceeding  for 
that  purpose.  Otis  v.  The  Rio  Orande, 
18  F.  Gas.  No.  10.S18,  1  Woods  279 
[as  28  Wall.  468,  £3  t..  ed.  168].  (S> 


i;nieE, 
Ing  v. 

oh. 


An  order,  made  In  a  proeeedlng  for 
limitation  of  liability,  enjoining  dam- 
age claimants  firom  orlnglng  actions, 
is  a  final  order  and  u>PeMa>le.  In 
re  Oceaalo  Steam  NaT.  Co.,  2ft4  Fed. 
259,  124  CCA  8*7.  (8)  A  decree  re- 
fusing an  order  for  the  sale  of  a 
vessel  on  an  application  by  one  of  two 
owners,  who  have  an  eQual  interest, 
is  final,  and  an  appeal  lies  therefrom. 
Davis  T.  The  Brig  Seneca,  7  F.  Cas. 
Na  8,«51,  Oilp.  34.  , 

£]  Seoree  sostUBlBf  aKomtlOBS 
pecmlssfant  to  amsnd. — ^Wnere  a 
decree  sustains  exceptions  to  the  libel 
and  gives  permission  to  amend  with- 
in a  certain  time,  the  prosecution  of 
an  appeal  within  the  prescribed  time 
la  an  election  to  waive  the  right  to 
amend  so  that  the  decree  takes  eflect 
Immediately  and  becomes  a  final  ap- 
pealable decree.  The  Three  Friends, 
166  U.  8.  1.  17  set  486,  41  U  «d.  897. 

4&  The  Chief.  141  Fed.  849,  73 
CGA  469. 

[a]  A  decree  dlsulsslac  tlis  suit 
for  failure  to  prosecute  is  not  final. 
The  Delaware,  S8  Fed.  6S9;  The  Mer- 
chant, 17  F.  Gas.  No.  9,486.  4  Blatchf. 
105. 

[b]  The  dismissal  of  »  cross  libel 

tn  a  collision  case  does  not  make  such 
a  final  disposition  of  the  controversy 
by  the  district  court  as  to  be  re- 
viewable on  appeaL  Bowker  t.  IT.  8., 
186  U.  a  186;  28  SCt  808,  48  ed. 
1090. 

Cc]    A  deoTse  nstalalnff  a  deomr- 

rer  to  a  libel,  but  giving  the  libelant 
leave  to  file  an  amended  libel,  of 
which  he  avails  himself,  is  Interlocu- 
tory only,  and  Is  brought 'up  for  re- 
view by  an  appeal  from  the  final 
decree  subsequently  entered  on  the 
amended  libel.  Dennis  t.  Slyfleld,  117 
Fed.  474.  64  CCA  520. 

[d1  A  deores  pro  ooafesso  in  ad- 
miralty is  not  a  final  decree,  as  the 
cause  is  afterward  heard  ex  parte. 
The  Lopes,  48  Fed.  95. 

[el  necrees  ooaoomliiff  fnnds  la 
oonrt^— (1)  There  can  be  no  final  de- 
cree concerning  funds  which  remain 
In  the  custody  of  the  court  except  one 
which  terminates  the  custody,  Mont- 
gomery V.  Anderson,  21  How.  (U.  S.) 
386,  16  L.  ed.  160;  Gushing  v.  Laird. 
6  F.  Cas.  No.  3.510.  16  Blatchf.  219 
[aft  107  U.  8.  69,  2  SCt  196.  27  L.  ed. 
3913;  U.  8.  V.  A  Canoe.  26  F.  Gas. 
No.  14,718,  6  Hughes  480.  (2)  Thus 
a  refusal  to  order  tho  proceeds  of  a 
vessel  sold  by  order  ox  the  court  to 
be  paid  to  the  claimant  la  not  appeal- 
able as  a  flnfd  judgment.  Qeorge  t. 
Saunders,  19  Ala.  744. 

iC]  A  dscros  oondSBul^  a  Tsssel 
maWng  no  uentlini  of  the  oaryo 
is  not  final  where  the  libel  claimed 
the  condemnation  of  both.  Dayton  v. 
U.  S.,  131  n.  S.  appendix  Ixxx,  18  H 
ed.  169. 

tg]  Whers  amount  dve  not  ascer- 
tamed. — (1)  A  decree  Is  not  final 
where  the  amount  Is  made  dependent 
upon  the  amount  of  other  claims  that 
may  be  established.  Montgomery  v. 
Anderson,  21  How.  (U.  S.)  886,  16 
L.  ed.  160;  or  (2)  when  the  amount 
of  damages  remains  to  be  ascertained 


parties.**  1i  it  does  not  dispose  the  vbde  esse 
on  its  merits  it  is  not  finaL** 

Subsidiary  and  avziUary  orders,  made  duriog  the 
course  of  a  taial,  are  not  final  and  aweal^le,** 
e8p6«UJly  where  such  orders  rest  within  the  disarm 
tion  of  the  oourt.'" 

The  allowance  or  nonaUowance  of  costs  being  in 
the  discretion  of  the  court  is  not  per  se  a  subject 
of  appeal." 

[\  298]  S.  ParMei  In  OeiuraL  An  appeal 
may,  generally  spealdng,  be  taken  by  any  person 
who  is  a  party  to  the  proceedings;**  but  not  by  s 
person  who  is  not  a  party  nor  pnvy  to  the  judgment 
or  decree.'* 

Sureties  WMring  on  tbe  zeeord  may  appesl** 
but  they  ue  not  neeessaiy  partioB  to  an  appeal  by 
by^  oommlssloners  tp_b«  appointed 


fChaoe  T.  Vasoues,  11  Wboat.  <U.  8J 
429.  C  li.  ed.^11:  The  Tuba,  80  F. 
CasL  Na  18,192.  4  BlatchC  814);  or 
(8>  before  the  report  of  the  commis- 
ntmsra  appointed  has  been  acted  upon 
by  the  oourt  (The  Palmyra,  10  Wheat 
<U.  S.)  802.  6  L.  ed.  $76:  £a  Hour- 
gosne,  139  Fed.  433,  71  CCA  489  {aff 
210  U.  8.  96.  28  SCt  464,  82  L.  ed. 
973]). 

49.   The  Chief,  148  Fed.  849,  78 

GCA  469. 

[a]  An  order  dsBylna'  a  votbm 
oouaMral  to  a  dec— e  not  determina- 
tive of  any  questUfti  of  law  or  fact  Is 
not  a  final  decision  or  appealable. 
Carroll  v.  Davidson,  162  Fed.  424.  81 
GCA  666  (an  order  denying  a  motion 
to  set  aside  or  satisfy  a  decree  en- 
tered In  favor  of  the  libelant);  The 
Elmlra,  16  Fed.  138  (an  order  denying 
a  motion  by  a  stipulator  to  have  the 
executions  Issued  on  her  property  set 
aside). 

BOu  The  Chief,  142  Fed.  849,  71 
CCA  459  <an  order  dismissing  a  pe- 
tition to  nave  the.  claimant's  right 
to  tho  fund  In  the  registry  summanl>- 
determined  under  Adinlralty  'Role  No. 
48).  ■ 

[a]  The  denial  of  a  nuvtlom  to  opea 
desanlt  Is  not  appealable,  the  matter 
being  discretionary.  Cape  Fear  Tow- 
ing, etc..  Co.  V.  Peorsall.  90  Fed.  435. 
83  CCA  161. 

[b]  Vhs  T«fneal  of  ths  eovrt  to 
Snun  »  new  trial  cannot  be  aaalgned 
as  ertor.  The  Natches,  78  Fed.  188, 
24  GCA  4S. 

[c]  BefUMl  of  rofsrsnoo. — The  ac- 
tion of  the  court  in  refusing  a  refer- 
ence, being  discretionary,  ui  not  re- 
viewable on  appeal.  Jenklnn  Steam- 
ship Go.  V.  Preston,  188  Fed.  809.  108 
CCA  473. 

Sl.  Canter  r.  American  Ins.  Co.. 
8  Pet.  (U.  S.)  307.  7  L.  ed.  688;  The 
Kva  D.  Rose.  166  Fed.  101,  92  CCA  8S 
[afr  163  Fed.  9121;  The  Galthneshtre. 
4  F.  Cas.  No.  2,294,  Abb.  Adm.  163: 
Taylor  v.  Woods,  23  F.  Cas.  No.  13.809, 
3  Woods  146:  The  FVledeberit,  10  P. 
D.  112;  The  Consett,  6  P.  D.  77. 

Ca]  Tho  fact  tbat  tbeve  has  bean 
no  taxation  of  easts  does  not  convert 
a  final  Into  an  Interlocutory  decree. 
Craig  V.  The  Hartford,  6  F.  Cas.  No. 
S.88S,  McAll.  91:  The  Leonede  v.  U. 
Sl,  1  Wash.  T.  1B8. 

SS.  See  Hume  t.  Frens,  150  Fed 
602,  80  CCA  880. 

[a]  Vho  nlaliiiaets  of  an  Infon^ 
er's  share  after  condemnation  and 
aale  of  forfeited  property  may  seek 
a  review  of  a  Judgment  or  decree  of 
distribution  made  by  the  district 
court.  Wheaton  v.  U.  8.,  29  P.  Cas. 
No.  17,487.  8  Blatchf.  474. 

63.  The  William  Banley,  6  Wall. 
fU.  8.)  377,  18  L.  ed.  ^88;  Aiken  v. 
Smith.  54  Fed.  894,  4  CCA  653;  The 
Spark  V.  Lee  Choi  Chum.  22  F.  Gas. 
No.  13,206,  1  Sawy.  713. 

[a]  Clalananto  in  priso  oaaes  who 
are  not  parties  In  the  district  court 
cannot  be  heard  in  the  supreme  court. 
The  William  Banley,  6  Wall.  <C.  &) 
877.  18  L.  ed.  US. 

54.   Aiken  vZ^mlth.  64  Fed.  894. 
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a  party  to  the  leoord,  anleas  some  vztnneoiia  ques- 
tion ariseB  inTolvii^  tiieir  obligation  on  their  bond 
or  Btipnlatitm.'" 

Only  indMdulfl  or  omwnitioiis  inay  appeal,  and 
an  appeal  cannot  be  taken  in  the  name  of  the  rea." 

[%  299]  b.  JidndflT  and  Sererance.  It  is  well 
settled  that  all  parties  againet  whom  a  joint  judg- 
ment or  decree  is  rendered  m^st  join- in  proeeedings 
for  review  in  an  apnellate  court,  or  toot  it  must 
appear  tiiat  those  who  have  not  joined  had  notice 
of  the  application  for  the  appeal  and  refused  or 
neglected  to  join  therein."*  But  where  claims  are 
distinct  and  separate,  the  claimants  may  appeal  sepa- 
rately, ^though  the  decree  is  joint  in  form.*^  And 
in  suits  for  maritime  torts,  where  defen&ants  have 
severed  or  jointly  pleaded  a  ne^tive  idea  in  the 
nature  of  the  general  issue  without  pleading  a  joint 
justification,  either  may  appeal  alone.'"  Where  a 
decree  is  several  ancL  distinct  upon  claims  differ- 
ent libelants,  as  in  ease  of  joint  libels  for  seamen's 
wages,  one  libelant  cannot  appeal  in  regard  to  the 
claim  of  another." 

300]  c.  Amendment  BringlDg  in  Hew  Parties. 
An  amendment  bringiz^  in  new  parties  was  not 
allowed  on  appeal  fnmi  the  district  to  the  circuit 
'court.*^ 


301]  d.  Dismlaaal  as  to  Improper  Parties.  An 

aj^teai  may  be  dismissed  as  to  improper  parties 
hereto  without  affeeting  the  proper  ones." 

[%  302]  4.  Time  for  Ti^iniK  Appeal— «.  In  Ooi- 
end.  An  appeal  from  the  dtstriet  court  to  the  circuit 
court  of  appeals  must  be  taken  within  six  months 
after  the  entry  of  the  order  or  decree  appealed 
from;"  but  appeals  from  the  district  court  to 
the  -supreme  court  may  be  taken  within  two 
years,''  except  that  appends  in  prise  eases  are 
limited  to  thirty  days  after  the  rendering  of  the 
decree.** 

To  next  term  of  appellate  court  ^  No  appeal  lies 
from  a  decree  of  the  district  court  in  an  admindty 
cause,  except  to  the  next  term  of  the  appellate 
court." 

[$  303]   b.  Effect  of  Dday  in  Pwfecting  AppeaL 

Where  an  aippeal  in  admiralty  is  not  taken  within 
the  prescribed  time  it  will  be  dismissed.*' 

1%  304]  6.  Hethod  of  Taking  Appeal— a.  In  Qen- 
eru.  The  appeal  is  taken  by  filing  with  the  clerk 
of  tiie  district  court,  and  serving  on  the  proctor  for 
the  adverse  party,  a  notice,  signed  by  the  appellant 
or  his  proctor,  to  the  effect  that  the  appellant  appeals 
from  the  decree  complained  of."  Sneh  notice  must 
be  served  within  the  time  given  in  which  to  perfect 


4- CCA  652.  See  also  Ex  p.  Sawyer, 
21  Wall.  (U.  S.)  235,  240,  22  L.  ed. 
617  (where  It  la  said:  "The  sureties 
upon  the  stipulation  [for  coBta  and 
damages  on  appeal]  are  entitled  to 
an  appeal  from  any  decree  that  may 
be  rendered  avalnst  them.  A  decree 
against  the  principal  respondents  does 
not  necessarily  Include  them").   

[a]  SnrstUs  on  rclMW*  bond.— The 
court  may  on  proper  petition  make 
the  sureties  on  the  bond  for  the  re- 
lease of  the  vessel  parties  appellant. 
The  City  of  Naples,  €9  Fed.  794,  1« 
CCA  421. 

5S.  Perrlam  v.  Pacific  Coast  Co., 
133  Fed.  140,  66  CCA  206;  The  New 
York,  104  Fed.  561,  44  CCA  88;  The 
Glide,  72  Fed.  200,  IS  CCA  504. 

06.  Steamboat  Burns,  9  •Wall.  (U. 
S.)  237,  19  L.  ed.  620;  Steamer  Spark 
V.  Lee  Choi  Chum,  22  F.  Cas.  No. 
18,206.  1  Sawy.  713. 

[al  On  appeal  In  Ui*  nam*  of  a 
firm  the  names  of  the  individual  part- 
ners must  be  stated.  The  Spark  y. 
Lee  Choi  Chum.  22  F.  Cas.  No.  18.206, 
1  Sawy  71 3 

87.  Hardee  v.  Wilson,  146  U.  S. 
179  IS  set  39,  86  L.  ed.  933;  Down- 
ing v.  McCartney,  131  U.  S.  appendix 
zcvlil,  19  L.  ed.  757;  Conaumers' 
Cotton  Oil  Co.  V.  Nlchol,  120  Fed.  818, 
67  CCA  821;  The  New  York,  104  Fed. 
661,  44  CCA  38.  See  also  Tbomas  v. 
Lane,  23  F.  Cas.  No.  13,902,  2  8umn.  1. 

B8.  Stratton  v.  Jarvls.  8  Pet.  (U. 
S.)  4,  8  L.  ed.  846;  The  Columbia,  73 
Fed.  226.  19  CCA  486  [rev  67  Fed. 
942,  16  CCA  911.  See  also  The  New 
York,  104  Fed.  661,  44  CCA  88:  Thomas 
T.  Lane,  23  P.  Cas.  No.  18,902.  2 
Sumn.  1.  „„  „  « 

69.  Thomas  Lane,  28  F.  Cas. 
No.  13,902,  2  Sumn.  1. 

eo.  Oliver  V.  Alexander,  6  Pet.  (U. 
8.)  143,  8  L.  ed.  349.         „  „  ^ 

61.  Mason  v.  Brvine,  27  Fed.  240. 
See  also  The  City  of  Perls,  6  F.  Cas. 
No.  2.767,  14  Blatchf.  681.  . 

[a]  Oa*  of  two  OsfenAaate  who 
"hMM  not  joined  In  the  appeal  nor  been 
served  with  a  summons  and  notice  of 
severance  or  like  nottflcatlon  cannot, 
after  the  time  for  appeal  has  ex- 
plred,'take  an  appeal  or  be  brought  in 
as  a  party  by  appearing  tn  court  and 
waiving  the  service  of  citation.  Con- 
sumers* Cotton  Oil  Co.  V.  Nichol.  120 
Fed.  818,  67  CCA  321. 

69.  Aiken  v.  Smith,  64  Fed.  894, 
4  CCA  652. 

S3.  Act  Uarch  8,  1891,  c  517  I  11 
(26  U.  S.  St  at  L.  829) :  Oilchrlst  v. 
Chicago  Ins.  Co.,  104  Fed.  66«.  44 


CCA  43;  The  New  York,  104  Fed.  661, 
44  CCA  38;  The  City  of  Naples,  69 
Fed.  794.  16  CCA  421. 

[a]  "If  there  la  anrlhlnff  inoOBp 
•istent  with  this  holding  InAdmlralty 
Sole  46  (adopted  In  1842),  It  must 
give  way  to  section  11  of  the  act  of 
congress  above  cited,"  The  City  of 
Naples,  69  Fed.  794,  16  CCA  421. 

[b]  Kiist  be  entered  before  ad- 
jonnunent  sIbo  dle^<l}  The  appeal, 
to  ■  be  effectual,  must  be  entered  be- 
fore the  adjournment  sine  die  of  the 
district  court  unless  a  different  time 
is  st>eclally  allowed  by  the  district 
court  in  the  peculiar  case,  or  Is  pre- 
scribed by  the  general  rules  of  the 
court.  The  New  England,  18  F.  Cas. 
No.  10,151,  3  Sumn.  49£-  Norton  v. 
Rich,  18  F.  Cas.  No.  10,852,  8  Mason 
443:  TI.  S.  v.  Lone  Fisherman,  8  Wash. 
T.  816.  13  P  617;  Steamboat  Zephyr  v. 
Brown,  2  Wash.  T.  44,  8  P  186.  (2) 
If  In  either  case  an  appeal  is  entered 
within  the  prescribed  term,  it  relates 
hack  to  the  time  of  the  decree,  al- 
though actually  entered  in  vaoitlon. 
The  New  England,  supra. 

[c]  Allowanoe  of  appeal. — "We 
have  no  power  to  Issue  a  mandamus 
to  the  district  court,  or  compel  the 
Judge  to  set  aside  his  decree,  or  grant 
a  rehearing,  or  allow  an  appeal  after 
the  time  has  elapsed  In  which  it  might 
have  legally  been  taken.  When  a 
case  Is  before  us  on  appeal,  we  must 
hear  and  decide  It,  but  we  have  no 
mode  of  compelling  the  district  court 
to  allow  an  appeal  or  send  up  the 
record  where  it  Is  not  allowed."  The 
Bnterprlse,  8  F.  Cas.  No.  4,600,  8  Wall. 
Jr.  68. 

~  ««.  U.  S.  Rev.  St.  i  1008.  See  also 
Allen  v.  Southern  Pftc.  R.  Co..  178 
U.  S.  479,  19  set  618,  43  L.  ed.  776. 

as.  U.  S.  Rev.  St.}  1008.  See  also 
The  Neustra  Senora  X>e  Regla,  17 
WalL  (U.  S!>  29.  21  L.  ed.  696. 

ee.  n.  s.  Rev.  St  s  681 :  The 
Steamship  Osborne,  106  U.  S.  447^26 
L.  ed.  1066;  The  Montgomery  v.  The 
Betsey,  17  F.  Cas.  No.  9,734,  1  Oall. 
416;  The  New  England,  18  F.  Cas. 
No.  10,151,  8  Sumn.  495;  The  Oriental, 
18  F.  Cas.  No.  10,570,  2  Fllpp.  37; 
XT.  S.  v.  Certain  Hogsheads  Molasses, 
25  F.  Cas.  No.  14.766,  1  Curt.  276: 
IT.  S.  V.  Five  Thousand  One  Hundred 
Dollars  In  Specie,  25  F.  Cas.  No. 
15,119.  1  Woods  14:  U.  S.  v.  The  Gla- 
morgan, 26  F.  Cas.  No.  15,214.  2  Curt 
236;  U.  S.  V.  Haynea.  26  F.  Cas.  No. 
16,336,  2  McLean  166. 

[a]  The  role  has  bam  iqnU*A  to 
appdtla  in  admiralty  from  a  terrl- 


torial  district  court  to  a  supreme 
court.  '  Steamboat  Zephyr  v.  Brown, 
2  Wash.  T.  44,  8  P  186. 

67.  IT.  S.  v.  Five  Thousand  One 
Hundred  Dollars  in  Specie,  25  F.  Cas. 
No.  16,119,  1  Woods  14. 

[a]  Under  the  forzaer  srvtem  (1> 
It  was  held  that  if  appellant  delayed 
perfecting  his  appeal  until  within  a 
very  short  time  before  the  term  of 
the  appellate  court,  the- appellee  mlKht 
notice  the  cause  for  hearing  (Nail  v. 
The  Steamer  Illinois,  17  F.  Cas.  No. 
10,005,  6  McLean  414),  or  (2)  con- 
tinue It  at  his  option  (Backus  v. 
Schooner  Marengo,  2  F.  Cas.  No.  713, 
6  McLean  499). 

68.  Benedict  Adm.  (4th  ed)  )  572. 
[a]    When,  no  mle  la  preaozlbed, 

the  practice  and  custom  of  the  court 
as  to  notice  of  appeal,  and  the  giving 
and  approval  of  the  bond,  make  the 
rule  by  which  the  parties  must  be 

foverned.  Otis  v.  The  Rio  Grande, 
8  F.  Cas.  Mo.  10,614,  1  Woods  593. 
See  also  The  Leonede  v.  IT.  S.,  1  Wash. 
T.  153. 

[b1  Appesls  ttom  tenttorlal 
oonrts.  (1)  The  practice  on  appeal 
from  a  territorial  court  in  admiralty 
Is  regulated  by  the  rules  and  usages 
of  courts  in  admiralty  (The  Sylvia 
Handy,  143  U.  S.  513,  12  SCt  464,  36 
L.  ed.  246;  In  re  Cooper,  143  U.  S. 
472,  12  SCt  453,  86  L.  ed.  232),  (-2) 
and  not  by  the  territorial  statutes 
(Braithwalte  v.  Jordan,  6  N.  D.  196, 
65  NW  701,  31  LRA  238).  (i)  In 
Steamboat  Zephyr  v.  Brown,  2  Wash. 
T.  44.  3  P  186,  it  was  held  that  the 
rule  of  the  civil  law  repulated  the 
mode  of  appeal  In  admiralty  cases  In 
Washington  Territory,  and  that.  In 
the  absence  of  a  rule  or  statute,  an 
appeal  was  to  be  taken  during  the 
sitting  of  the  fsourt  or  at  least  at  the 
time  of  sentence  and  to  the  term  of 
the  appellate  court  next  after  the 
term  at  which  the  decree  was  ren- 
dered. (4)  In  an  appeal  to  a  terri- 
torial supreme  court,  where  both  par- 
ties appeal,  and  the  first  appellant 
perfects  his  appeal,  both  appeals  go 
up  together  without  the  necessity  of 
the  other  doing  more  than  serve  and 
file  In  the  district  court  his  motion 
of  appeal.  The  Steamer  City  of  Pan- 
ama v.  Phelps,  (Wash.)  8  P  204. 

[c]  aervioe  on  asslnee  of  inter- 
vener^An  appeal  will  not  be  dis- 
missed because  notice  of  appeal  has 
not  been  served  on  the  first  interven- 
ers, but  only  on  those  to  whom  they 
have  assigned  or  agreed  to  assign 
their  Intureats.  Bwpi  Merchants 
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the  appeal." 

Effect  of  appearance  by  app^ee.  The  appear- 
ance of  appellee  in  an  admiralty  suit  and  his  partici- 
pation in  the  proceedings  before  the  appellate  court 
estop  him  from  denying  that  there  is  a  valid  appeal 
I>ending.'"*  » 

[$  305]  b.  Appeal  Bond.  The  appellant  must 
file  a  bond  conditioned  that  he  will  prosecnte  his 
appeal  to  effect  and  pay  the  ooBts  if  the  appeal  is 
not  sustained.'^ 

Where  tiie  bond  is  the  only  process,  it  must  name 
all  the  persons  which  the  appeal  is  intended  to  bring 
before  the  courts  and  if  defective  in  this  particular 
it  cannot  be  amended  so  as  to  bring  in  new  parties.'^ 

Where  the  appeal  has  been  taken  by  petition  and 
citation,  and  the  party  has  been  served  with  notice 
and  has  appeared,  it  has  been  held  that  the  appeal 
has  a  standing  irrespective  of  the  bond." 

Execution.  An  appeal  bond  shonld  be  executed 
by  the  appellant  personally  if  resident  within  the 
district." 

Amount.  The  bond  should  be  in  the  sum  of  two 
hundred  and  fifty  dollars,^'  with  at  least  one 
surety." 

It  may  be  taken  before  a  United  States  commis- 
sioner in  the  absence  of  a  rule  of  court  providing 
otherwise.'' 

Enforcement.  The  sureties  may  be  proceeded 
against  summarily,  although  no  provision  to  that 
effect  is  inserted  in  the  bond." 


Har.  Ins.  Co.,  144  Fed.  86,  76  CCA 
243. 

M.  U.  8.  V.  Lone  Fisherman,  3 
Wash.  T.  Sie.  13  P  617.  ^ 

70.    The  Natchez,  27  Fed.  309. 

[a]  Wast  of  monition  to  appear 
on  appeal  1b  cured  by  an  actual  ap- 
pearanca.  Penhallow  v.  Doane,  3  DalL 
XU.  S.)  64,  1  I*  ed.  507. 

n.  Providence  Washington  Ins. 
Co.  V.  Wager,  87  Fed.  69;  OTie  Brant- 
lord  City.  8»  Fed.  324:  Bto«on  v  Er- 
vtne.  27  Fed.  240;  Hayford  v.  Grifflth,, 
n  Cm.  No.  4,2«8:  8  Blatchf.  34;' 
Sloop  Leonede  v.  U.  S..  1  Wash.  T. 
153.  See  also  The  Joseph  B.  Thomas. 
158  Fed.  569;  Vermont  Steamship  Co. 
V.  The  Abby  Palmer,  10  R  a  383.  , 

[a]  Vorm  of  bond. — An  ^peal  ana 
eupersedeas  bond  is  Insumdent  If 
conditioned  to  prosecute  the  appeal 
to  effect,  and  answer  all  oofits  and 
damages  "in  the  event  the  decree  Is 
affirmed."  Instead  of  "if  It  falls  to 
make  its  plea  good."  Peace  ^Rlyer 
Phosphate  Co.  v.  Edwards.  70  Fed. 
728,  17  CCA  858. 

[b1  Where  no  tine  Is  Sxed,  either 
by  the  general  rules  of  the  court  or 
by  special  order,  within  which  the 
appeal  bond  must  be  given,  the  ap- 
pellant has.  under  Admiralty  Rule 
No.  46,  thirty  days  within  which  to 
perfect  his  appeal.  The  Canary  No. 
2,  22  Fed.  536.  „ 

[c]  Vhe  praoUoe  of  exemptbLr 
sesmen  from  glTlnff  seonxlty  for 
costs  was  founded  upon  their  pre- 
sumed inability,  and  therefore  a  Bea- 
man  may  be  required  to  give  security 
for  costs  on  appeal  unless  he  prove 
by  satisfactory  affidavits  that  he  la 
unable  to  do  ao.  Wheatley  v.  Hotch- 
kiss,  29  F.  Cas.  No.  17,483.  1  Sprague 
225. 

ra.  Mason  v.  Ervine.  27  Fed.  240; 
The  City  of  Lincoln,  19  Fed.  460. 

73.  The  Natchez,  27  Fed.  809  [dlst 
The  City  of  Lincoln,  19  Fed.  4601. 

74.  The  Grand  Republic.  10  Fed. 
398- 

[a]  Bfteot  of  failure  to  alrn>— An 
appeal  bond  for  damages  ana  costs 
not  signed  by  the  prlnolpal  or  sure- 
ties Is  not  in  conformity  with  the 
New  York  circuit  court  rules  and  the 
sureties  are  not  liable  under  It.  Ex 
-1.  Sawyer,  21  WalL  (U.  S.)  236,  22 
L.  ed.  «17. 


[$  306]   c  Bond  to  8Uy  SzecaUon.    If  the 

appellant  wishes  to  stay  execution  of  the  decree 
below,  another  bond  must  be  given,  conditioned  that 
he  will  abide  by  and  perform  whatever  decree  may 
be  rendered  on  appeaU' 

[$  307]  d.  Petition  of  Appeal  Under  the  old 
admiralty  practice  a  petition  of  appeal  was  ne<%3- 
sary,  and  under  General  Rule  No.  11  of  the  circuit 
coiut  of  appeals,^  this  would  seem  to  be  still  re- 
quired in  the  absence  of  a'^peciflc  rule  to  the  con- 
trary. But  Rule  No.  1  of  tiie  Rules  in  Admiralty 
adopted  in  the  ninth  eircuit,^^  which  is  identical 
with  Rule  No.  1  of  the  second  circuit,  so  far  modifies 
Rule  No.  11  of  the  General  Rules  that  a  petition  for 
an  appeal  and  the  allowance  thereof  is  not  required 
in  an  admiralty  ease." 

[$  308]  e.  Aaalgnment  of  Errors.  By  the  gen- 
eru  rules  of  the  circuit  courts  of  appeals  the  appel- 
lant is  required  to  file  an  assignment  of  errors,^ 
and  a  point  not  presented  to  the  district  court  nor 
in  the  assignment  of  errors  usually  cannot  be  con- 
sidered on  appeal,"*  althot^h  tiie  court  may  notice 
a  plain  error  not  assigned"*  An  assignment  of 
error  cannot  be  based  upon  a  question  which  has 
not  been  submitted  to  or  considered  by  the  court 
below,^  or  on  matter  which  is  not  apparent  of 
record.'^ 

Bnfflciency.  The  assignment  should  be  specific 
and  not  general,^  but  an  assignment  ithich  fairly 
points  out  for  the  court  the  questions  to  which 


76.  Clr.  Ct.  Am.  Admiralty  Rule 

The  Bnuitford  City,  32 
Fed.  324.  it  was  held  not  necessary  to 
give  a  new  stipulation  for  the  whole 
amount  of  the  decree  and  oosts,  but 
only  security  suflloient  to  secure  dam- 
ages for  delay  and  the  costs  and  In- 
terest on  the  appeal.  This  decision 
was  before  the  passage  of  the  Circuit 
Court  of  Appeals  AoL 
,„'8.  The  Grand  Republic,  10  Fed. 
398;  The  Infanta,  13  V.CaM.  No.  7,081, 
Abb.  Adm.  327. 

77.  The  Canary  No.  2,  22  Fed. 
5  SC. 

78.  Smith  T.  Pendergast,  82  Fed. 
S04.    And  see  supra  S  285. 

[a]  WlMM  a  oanse  has  been  re- 
mitted to  the  district  ooort  for  final 
proceedings,  the  appeal  bond  follows 
the  cause  Into  that  court  and  must 
be  enforced  there  if  at  all.  Smith  v. 
Pendergast,  82  Fed.  604. 

7S.  Clr.  Ct.<App.  Admiralty  Rule 
No.  2;  Hayford  v.  Griffith,  11  F.  Cas. 
No.  6,263,  8  Blatchf.  34;  The  Infanta. 
18  P.  Cas.  No.  7,081,  Abb.  Adm.  327. 

[a]  AOTroral  of  bond. — The  ap- 
proval of  the  bond  by  a  judge  Is  re- 
quired befoM  the  citation  can  be 
signed.    U.  S.  Rev.  St.  f  1000. 

[b]  AppTOTSl  Iv  «lMk  iBSBflolsnt. 
— Freeman  v.  Clay,  48  Fed.  849,  1 
CCA  115. 

[c]  mstnuneat  Tidid  as  oonunon- 
l»w  obllgktloa. — Where  an  undertak- 
ing given  on  ■  appeal  in  a  territorial 
court  sitting  in  admiralty  was  treated 
by  respondent  as  entitling  appellants 
to  a  stay,  and  no  attempt  was  made 
by  respondent  to  enforce  the  Judg- 
ment, the  undertaking  was  valid  as 
a  common -law  obligation.  Bralth- 
walte  V.  Jordan,  5  NT  D.  196,  65  NW 
701,  31  LRA  238. 

ao.    See  90  Fed.  cxlvl,  81  CCA  cxlvl. 

81.    See  100  Fed.  Ill,  40  CCA  ill. 

83.  See  121  Fed.  ill.  56  CCA  111; 
Benedict  Adm.  (4th  ed)  E  579. 

83.  Clr.  Ct.  App.  Rule  No.  11;  Cook 
V.  Smith,  187  Fed.  B38,  109  CCA  304 
[alt  164  Fed.  6281;  Chicago  Ins.  Co. 
V.  Graham,  etc.,  Transp.  Co.,  108  Fed. 
271.  47  CCA  320. 

[a]  ICodlfloatlon  of  Admiralty 
Sole  Vo.  ll^By  Admiralty  Rule  No. 
1  of  the  circuit  courts  of  appeals  for 
the  second  and  ninth  circuits.  General 
Rule  No.  11  Is  BO  far  modified  that 


the  assignment  of  uron  need  not 
be  filed  with  ttie  notice  of  appeAl.  It 
must,  however,  be  sent  up  to  the  ap- 
pellate covu^  with  the  apostles,  as 
required  in  Admiralty  Rule  No.  4. 
See  121  Fed.  ilL  66  CCA  llL 

84.  The  Sapphire,  18  WalL  (U.  S.> 
61,  21  L.  ed.  814:  The  Vaughan  and 
Telegraph,  14  Wall.  (U.  Sj  258.  20 
L.  ed.  807;  pommander-ln-Chlef.  1 
Wall.  fU.  S.)  43,  17  U  ed.  «09: 
Three  Friends,  85  Fed.  424,  29  CCA 
244:  The  Armenia,  81  Fed.  227,  26 
CCA  338;  The  State  of  Missouri,  76 
Fed.  87«,  22  CCA  239;  The  Philadel- 
phfa.  75  Fed.  684,  21  CCA  601  [aff  S4 
Fed.  1020,  28  CCA  684];  Brauer  v. 
Campania  Navigadon  La  Flecha,  66 
Fed.  776,  14  CCA  88  faff  168  U.  S. 
104,  18  set  12,  42  ed.  398]:  The 
Ping-On  V.  Blethen,  11  Fed.  607,  7 
Sawy.  482;  Harris  v.  Wheeler,  11  F. 
Cae.  No.  9,129,  8  Blatchf.  1;  Meagher 
T.  The  Steamboat  Lizzie,  16  F.  Cas. 
No.  9,377,  2  Woods  243.  But  see  The 
Hespvr.  122  U.  S.  256,  7  SCt  1177,  SO 
L.  ed.  1175;  The  Fldellter,  8  F.  6as. 
No.  4.755.  1  Abb.  577,  1  Sawy.  163. 

85.  Clr.  Ct.  App.  General  Rule  No. 
11;  U.  S.  V.  Tennessee,  etc..  B.  Co., 
17S  U.  S.  242,  20  SCt  870,  44  L.  ed. 
462;  Chicago  Ins.  Co.  v.  Graham,  etc, 
Transp.  Co.,  108  Fed.  271,  47  CCA  320. 

[a]  iMMXbr  In  favor  of  Beamea. — 
In  the  Interest  of  seamen,  who  are 
wards  of  the  court  In  admiralty,  the 
appellate  court  may  of  its  own  mo- 
tion take  note  of  matters  not  in- 
cluded In  the  assignment  of  errors. 
The  Chattahoochee,  74  Fed.  899.  21 
CCA  162  [alt  173  U.  S.  540,  19  SCt 
491,  48  L.  ed.  8011  (per  Putnam,  J.). 

ee.  The  New  fork,  108  Fed.  102, 
47  CCA  232  [aft  189  U.  S.  363,  23  SCt 
604,  47  L.  ed,  864]-  The  Robert  Gra- 
ham Dun.  70  Fed.  270,  17  CCA  90. 

87.  The  Natches.  78  Fed.  183,  24 
CCA  49  (holding  that  an  alleged  rul- 
ing of  the  court  below  whidli  does 
not  appear  in  the  record  and  oannot 
be.  Inferred  therefrom  cannot  be  as- 
signed as  error). 

88.  The  Chattahoochee,  172  U.  B. 
540.  19  SCt  491,  43  L.  ed.  801  [alt  74 
Fed.  899,  21  CCA  162]. 

[a]  XUTLstratlons^— (1)  An  assign- 
ment "that  the  court  erred  In  allow- 
ing certain  claims  .  .  .  which 
evidence  adduced  by  libelant  did  not 
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error  is  assigned  is  snffieient." 

Additional  amrignmmts  of  error.  The  eireait 
conrt  of  appeals  may  allow  additional  assignments 

of  error  to  ba  filed. 

309]  f.  Oitatiom  The  citation  is  a  notice 
issued  by  the  appellate  court,  directed  to  the  appel- 
lee in  the  cause,  reciting  briefly  the  appeal,  and 
the  filing  of  proper  security  by  the  appellant,  and 
calling  upon  him  to  present  himself  at  a  certain 
time  before  the  appellate  conrt  to  do  and  receive 
what  may  appertain  to  justice  to  be  done  in  the 
premises.  Under  the  old  system  by  which  decisions 
of  the  district  courts  were  reviewed  by  the  circuit 
courts,  no  citation  was  necessary."^  Whether  it  is 
now  required  on  an  appeal  to  the  circuit  court  of, 
appeals  is  a  matter  of  doubt.  It*  is  referred  to  in 
the  general  rules  of  the  circuit  court  of  appeals,"^ 
and  has  been  held  essential  in  the  fifth  eireuit," 
but  it  is  not  required  in  the  second  circuit,  except 
on  appeals  directly  from  the  district  to  the  supreme 
conrt.^*  When  employed,  the  citation  must  be 
signed  by  the  judge,*"  made  returnable  not  exceed- 
ing thirty  days  from  its  date,"  and  served  on  the 


substantiate"  (The  Natchei,  78  Fed. 
183,  24  CCA  49),  or  (2)  "that  the  court 
erred  In  holding  that  libelant  was 
entitled  to  any  compensation  for  the 
injuries  received"  (Lafourche  Packet 
Co.  V.  Henderson,  94  Fed.  871,  36 
CCA.  ftl9),  or  (3)  "that  the  court 
erred  In  not  dismlsalnr  a  libel  against 
a  Teasel  with  costs"  {The  Wyandotte, 
14K  Fed.  S21,  76  OCA  117  [alf  is2 
Fed.  470]),  la  too  cenaral  to  oa  con- 
sidered. 

88.  Keyser  v.  Jurvellua,  122  Fed. 
218.  68  CCA  <64. 

80.  Cory  v.  Penco  76  Fed.  997,  22 
CCA  676.  See  also  The  Armenia,  81 
Fed.  227,  26  CCA  S38  (where  further 
error  was  asaisned  by  leava  of  the 
court). 

91.  The  snien,  8  R  CtM.  No.  4.176. 
4  Blatchf.  107. 

[a]  Vader  act  of  oonnasa  of  Jua 
sa,  1S80,  and  the  amendatory  act  of 
July  1,  1870,  giving  to  the  circuit 
court  of  California  appellate  Juris- 
diction in  certain  cases  from  the  con- 
sular and  ministerial  courts  of  China 
and  Japan,  the  record  must  show  an 
order  allowlnv  the  aiipeal  or  there 
muat  be  a  citation  to  the  appellee. 
The  Spark  v.  bee  Choi  Chum,  22  F. 
Caa.  No.  18,206,  1  Sawy.  71S;  Tasay- 
mon  T.  Twombley,  2S  F.  Caa.  No. 
18,810,  5  Sawy.  79. 

sa.    CIr.  Ct.  App.  Rule  No.  14. 

83.  Peace  River  I^oaphate  Co.  v. 
Sdwards,  70  Fed.  728.  17  CCA  868. 

84.  Benedict  Adm.  <4th  ed)  |  680. 
•5.   Freeman  v.  Clay,  48  FML  848,  1 

CCA  116:  The  Stminboat  Zephyr  v. 
Brown,  2  Wash.  T.  44.  S  P  iSC 

86.  Clr.  Ct.  Asp.  Rale  No.  14. 

[al  Wmirmt  oT  iagsata.  The  flllnff 
of  the  transcript  and  entry  of  remlar 
mipearance  by  the  apoellee  etire  a  de- 
fective citation.   Pennaltew  v.  Doane, 

8  Z>alL  (U.  S.)  64.  1  L.  ««.  607;  Free- 
man T.  Clay,  48  Fad.  S4f ,  1  CCA 
115. 

87.  Peace  River  Phosphate  Co.  v. 
Bdwards,  70  Fed.  728.  17  CCA  S58. 

98.  fa]  Seztvaitlna  of  term. — The 
term  Is  derived  from  the  Greek 
iwwT^KKeiv,  to  "send  from,"  that  Is, 
that  which  Is  smt  from  the  district 
court.    2  Browne  Civ,  Li.  488. 

98.  Admiralty  Role  No.  52  {pre- 
scribing the  contents  of  the  record). 

[a]  VhMi  the  veoozd  Is  not  nad« 
up  In  aoooxdanoa  thenswlUi  the  ap- 
pellate court  win  not  be  obliged  to 
near  the  evldcnee.  The  Altlandro,  56 
Fed.  621,  6  CCA  64. 

[b]  In  tlie  MsaaA  otawtt  a  special 
rule  provides  what  the  apostles  shall 
contain.    See  Benedict  Adm.  <4th  ed) 

9  681. 

1.    Clr,  Ct^Ay.  Adm.  Rale  No.  14. 
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a  wztfe  of  oertloxazi  to  certify  and  re- 
turn the  record.  The  Margaret  B. 
Roper,  106  Fed.  740,  46  CCA  677. 

,  fb]  A.  fannre  of  the  olerk  to  de- 
liver the  ud  reoocd  arltUn 
the  presctlhed  time  will  not  prevent 
the  jurisdiction  of  the  appellate  court 
from  attaching  where  the  appeal  has 
been  allowed  by  the  district  CQurt. 
The  Steamship  Osborne,  106  U.  S.  447. 
26  L.  ed.  1066. 

[c]  raUnze  to  dooket  tbe  omm  at 
the  next  term  will  not  cause  a  dis- 
missal of  the  appeal.  The  Chatham, 
62  Fed.  386,  8  CCA  161.  ^ 

a.  The  Sylvia  Handy,  148  TT.  S. 
518,  12  set  464,  36  ed.  246;  In  re 
Cooper.  148  U.  S.  472,  12  SCt  46a.  36 
I*  ed.  282;  The  Falcon,  177  Fed.  916. 
101  CCA  196  [aff  170  Fed.  807];  The 
Wyandotte,  145  Fed.  821,  75  CCA  117; 
The  Margaret  B.  Roper,  106  Fed.  740, 
46  CCA  677;  The  Edward  H.  Blake, 
92  Fed.  202.  34  CCA  297:  Nelson  v. 
White,  88  Fed.  216,  32  CCA  166;  The 
ailde,  72  Fed.  200,  18  CCA  604;  The 
Glide,  68  Fed.  719.  15  CCA  627;  The 
Philadelphian,'  60  Fed.  423,  9  (XA  54: 
The  Alljandro,  66  Fed.  621,  6  CCA  54: 
Gloucester  Ins.  Co.  V.  Tounger.  10 
F.  Caa.  No.  6,487,  8  Curt  l*t\_U.  S. 
V.  Lone  Flaherman,  8  Wash.  T.  818, 
13  P  617.  ' 

[a]  SetUnv  ont  a  tnle  violated^ 
The  holding  of  the  trial  court  that 
a  vessel  was  In  fault  In  violating  a 
rale  of  the  supervising  Inspector  can- 
not be  reviewed  on  appeal,  where 
auch  rule  Is  not  set  ont  in  the  record 
or  the  briefs,  for  the  twwllate  court 
cannot  take  Judicial  notice  of  such 
rules.  The  Clara,  56  Fed.  1021,  6 
CCA  290. 

lb]  tt  Is  Bot  grimaA  for  dindaaal 
of  an  appeal  that  the  evidence  on 
which  the  decree  was  rendered  Is  not 
presented  to  the  circuit  court  of  ao- 
peals,  as  a  motion  to  dismiss  ealu 
In  question  the  Jurisdiction  of  the 
court  to  deal  with  the  subject  mat- 
ter of  the  appeal.  Brown  V.  Mer- 
chants' Mar.  Ins.  Co.,  144  Fed.  86, 
76  CCA  248. 

[c]  When  the  reoord  on  appeal  is 
liwomplete  and  the  defect  is  due  to 
the  appellant's  neglect,  the  case  will 
not  be  remanded  for  a  new  trial  or 
the  taking  of  new  testimony.  The 
McDonald.  112  Fed.  681.  50  CCA  423 
[all  113  Fed.  1019,  51  CCA  686]. 

S.  The  Edward  H.  Blake,  92  Fed. 
202.  34  CCA  297;  The  Glide,  72  Fed. 
200,  18  CCA  604;  The  Philadelphian, 
60  Fed.  424.  9  CCA  54. 

[a]  OonelnalveneBS  of  statemeni 
of  faeta.— The  statement  of  facts  sent 
up  with  the  record  on  appeal  in  ad- 
miralty is  conclusive,  and  the  court 
cannot  look  Into  the  evidence.  Jen- 


appellee  or  his  proetore." 

310]   6.  Apostles  or  Record  on  Appeal.  A 

transcript  of  the  record  of  the  cause,  called  the 
*' apostles,""*  is  required  to  be  made  up  by  the 
clerk  of  the  dist^ct  court  in  accordance  with 
the  Admiifalty  Rules,"  certified,  and  transmitted  to 
the  court  of  appeals  within  thirty  days  after  filing 
the  notice  of  appeaL^  The  evidence  presented  in 
the  court  ^elow  must  all  appear  in  the  transcript 
of  appeal,  otherwise  the  appellate  court  will  decline 
to  try  the  cause,'  unless  there  be  an  agreed  state- 
ment of  facts,  or  a  statement  is  made  by  the  court 
below  of  the  evidence  adduced  or  the  facts  proved." 
And  it  has  been  held  that  th^  record  should  be  so 
prepared  aa  to  show  which  witnesses  were  examined 
in  the  presence  of  the  district  judge,  and  which 
were  not  so  examined.* 

311]  7.  Effect  of  AppeaL  The  effect  of  an 
appeal  from  a  final  decree  in  admiralty  is  to  sus- 
pend the  decree,"  and  to  bring  up  the  whole  ease 
for  review,  including  all  interlocutory  decrees  and 
oi'dera  which  may  have  been  entered  during  the 
progras  of  the  suit.*  The  authority  of  the  duttiot 

nings  V.  The  Perseverance,  3  Dall. 
(U.  S.)  336,  1  L.  ed.  626. 

[bl  On  appeal  to  tlM  nmxenw 
court  all  the  evidence  must  oe  In 
writing.  The  Boston,  8  F.  Caa.  No. 
1,673,  1  Sumn.  828. 

4.  The  Gypsum  Prince,  67  Fed. 
612,  14  CCA  573. 

5.  The  San  Rafael,  141  Fed.  270, 
72  CCA  388;  Gilchrist  v.  Chicago  Ins. 
CO.^04  Fed.  666,  44  CCA  43;  Dutcher 
V.  Woodhull,  8  F.  Cas.  No.  4,204,  7 
Ben.  313. 

[a]  _  It  Is  not  res  adjndleata  vntn 
the  final  sentence  of  the  appellate 
court  Is  pronounced.  The  Iiucille,  19 
WaU.  (tJ.  S.)  73,  22  U  ed.  64;  Yeaton 
v.  V.  a.,  6  Cranch  (U.  S.)  281,  3  L.  ed. 
101;  The  Saratoga  v.  Four  Hundred 
and  Thirty-eight  Bales  Cotton,  21  F. 
Caa.  No.  12,366,  1  Woods  76. 

[b]  An  appeal  In  a  salt  upon  » 
oross  Ubsl  from  an  order  refusing  the 
application  for  security  and  stay  does 
not  operate  to  suspend  the  proceed- 
ings in  the  original  suit.  Franklin 
Sugar-Reflning  Co.  v.  Funch,  73  Fed. 
844,  20  CCA  61. 

6.  Cleveland  v.  Chlsholm,  90  Fed. 
431,  33  CCA  157  (holding  that  an  ad- 
miralty appeal  to  the  circuit  court 
of  appeals  brings  up  the  whole  case 
for  review  both  as  to  the  law  and 
the  facts).  To  same  effect  The  San 
Rafael,  141  Fed.  270,  72  CCA  388; 
Ollchrfst  v.  Chicago  Ins.  Co.,  104  Fed. 
666,  44  CCA  48. 

Trial  de  moTO  In  appeUats  eowt  see 
Infra  f  818. 

[a]  Anpeol  1V  DM  Of  scTefal  Ubel- 
anta>-When  there  Is  a  fund  In  the 
district  court  agalnat  which  several 
llhelantB  are  prosecuting  claims,  and 
it  ia  insuffldent  to  pay  all,  and  the 
claim  of  one  libelant  la  disallowed, 
and  he  appeals  to  the  circuit  court, 
payment  of  the  other  libelants  in  full 
Is  improvident,  aa  by  the  appeal  the 
whole  decree  Is  brought  up.  The 
Llllie  Laurie,  60  Fed.  219. 

tb]  Aa  appeal  from  a  dedalon  aa 
to  one  of  several  dlstfnot  olalma 
does  not  bring  up  the  others  for  con- 
sideration. Mason  v.  Marine  Ins.  Co., 
110  Fed.  452,  49  CCA  106,  54  LRA  700. 

[c]  A])peal  from  part  of  decree 
only — (I)  The  whole  decree  of  the 
district  court  Is  brought  up,  although 
only  part  of  It  is  appealed  from.  The 
Roarer.  20  F.  Cab.  No.  11.876,  1 
Blatchf.  1.  (2)  But  the  part  not  ap- 
pealed from  remains  in  the  appellate 
court  In  full  force  to  be  executed  on 
the  final  termination  of  the  cause. 
The  Roarer,  supra. 

[d]  QnesUon  of  UaUUty  presented 
<anew. — ^Where  the  only  controversy 
In  the  court  below  is  between  the 
ownera  of  a  vessel  and  an  Insuranee 
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-.ji:  iw  appefti,  extends  only  to 
M  MgEinst  unreaaonable  delay, 
^4l1;s3  tlie  appeal  must  be  made  in 

,Mtorlr  ot  property.    ITnder  the 
.r  ;  was  held  that  upon  an  ajftpeal  &om 
.  ■     circuit  court,  property  whieh  was 
.-.  itie  decree  in  the  district  court  passed 
^    .liJtKly  of  the  circuit  court  and  was  no 
....K-r  the  control  of  the  farmer  tribunal.* 
...  >tvt  court  could  make  no  order  eoneernmg 
.vtvrty"  except  that  it  might,  for  the  pro- 
■«■»  ot  the  property,  order  ita  sale  if  it  were 
V.ts.-iable."'    But  it  was  held  that  on  a  further 
to  th6  supreme  court  the  property  remained 
-.uNject  to  the  disposition  of  the  circuit  court  and 
did  not  follow  the  cause  into  the  supreme  court," 
And,  upon  an  appeal  to  the  circuit  eourt  of  appeals, 
as  that  eourt  does  not  execute  its  own  decrees,  the 
property  involved  in  the  cause  remains  in  the  dis- 
trict court.   That  court  has  no  control  over  it  or 


over  the  district  eonrt  in  respect  to  it,  except  ¥bs 
the  cause  is  reviewed  and  detennined  and  raoiEdid 
for  further  proceedings,  in  pnraiunee  of  the  ioa- 
mination." 

[$  312]  8.  FrooMdlngB  on  Appeal— ft.  Ghnehr 
of  Appeals— Trial  de  IToTO— (1)  In  OflsenL  Tb 

effect  of  an  appeal  by  either  party  being  to  vuti« 
the  decree  of  the  distriet  eourt,  the  case  is  toii 
de  novo  in  the  appelate  court."  The  rule  hu^e. 
beoi  changed  by  the  act  of  March  3,  1891,  voir 
which  an  appeal  from  a  distriet  eonrt  goes  to  tr 
eireuit  court  of  ajqwals,  and  not  to  the  azGr. 
court." 

Umttation  of  ndia.  Where  a  decree  diqxMe  of 
a  number  of  distinct  daims,  an  appeal  by  one  pirr 
&om  an  adverse*  decision  as  to  one  of  such  cbiL» 
does  not  bring  up  for  review  the  other  portions  of 
the  decree." 

313]  (2)  Presnmption  from  Becord.  An  i> 
pellate  eonrt  will  indulge  in  presumptions  io  Ur-r 
ot  the  correctness  of  the  decree  below,  except  Tbcrf- 


company  as  to  which  1b  llahle  for 
wairaa  admittedly  due  to  the  libelant, 
ana  decree  le  given  against  the  owner^ 
who  appeals,  a  motion  by  the  Insur- 
ance company  to  dismiss  the  appeal 
upon  the  ground  that  the  owner  has 
no  appealable  Interest  ■  aaalnst  the 
company  wilt  be  denied,  tne  contro- 
versy ae  to  which  was  liable  being 
presented  anew  by  the  appeal.  Hume 
V.  Fretui,  150  Fed.  602,  80  CCA  ^3 20. 

T.  'She  Josephine,  13  P.  Gas,  No. 
T,64S.  Abb.  Adm.  481. 

S.  The  Wanata.  96  U.  S.  600,  24  L. 
ed.  461;  The  Lotta wanna,  20  Wall. 
(U.  S.)  201,  22  Li.  ed.  2B»;  The  Collec- 
tor, 6  Wheat.  (U.  S.)  194,  5  L.  ed. 
239;  Davlfl  v.  The  Seneca,  7  F.  Cas. 
No.  3,651,  Gllp.  34;  The  Grotlus,  11  F. 
Cas.  No.  6,844,  1  Oall.  603;  Hayford 
T.  Grifflth.  11  F.  Cas.  No.  6,263.  3 
Blatchf.  84:  Jones  v.  Walker,  13  F. 
Cas.  No.  7,506,  Brunn.  Coll.  Cas.  26, 
S  N.  C.  291;  U.  S.  v.  Towns,  28  P.  Cas. 
No.  16.534,  7  Ben.  444. 

9.  The  Collector,  6  Wheat.  (U.  S.) 
194,  5  L.  ed.  239;  The  Orotlus,  11  P. 
Cas.  No.  5,844.  1  Gall.  603. 

10.  Jones  V.  Walker,  13  F.  Cas. 
No.  7,606.  Brunn.  Coll.  Cas.  25,  8  N. 
C.  291. 

11.  The  Collector,  6  Wheat.  (U.  S.) 
194,  B  L.  ed.  239;  Hayford  v.  Grifflth. 
11  F.  Cas.  No.  6.263.  3  Blatchf.  34. 

12.  Mignano  v.  McAndrews.  66 
Ped.  300,  4  CCA  4. 

13.  The  Louisville,  164  U.  S.  667, 
14  set  1190,  25  L.  ed.  771;  The  Hes- 
per.  122  V.  S.  266,  7  8Ct  1177.  30  L. 
ed.  1176  [aff  18  Fed.  6961;  Merchants' 
Mut.  Ins.  Co.  V.  Allen.  121  U.  8.  67. 
7  set  821.  30  L.  ed.  858;  The  Charles 
Morgan.  115  U.  S.  69.  6  SCt  1172,  29 
L.  ed.  816;  The  Benefactor.  103  U.  S. 
847,  26  L.  ed.  46S;  The  Rio  Grande,  23 
Wall.  (V.  3.)  468.  23  L>.  ed.  168;  Ex 

t Sawyer.  21  Wall.  (U.  S.)  23^,  22 
ed.  617:  The  Lucille,  19  Wall.  {U. 
S.)  73,  22  I.,  ed.  64;  Walsh  v.  Rogers, 
13  How.  (tr.  S.)  283,  14  L.  ed.  147; 
TJ.  8.  V.  Preston.  3  Pet.  (U.  S.)  57, 
7  li.  ed.  601;  Teaton  v.  U.  S..  6  Cranch 
nj.  a)  281,  3  U  ed.  101;  U.  S.  v.  The 
Peggy.  1  Cranch  (V.  S.)  108.  2  L.  ed. 
49;  lite  Nyack.  199  Ped.  383,  118  CCA 
67:  Neilflon  v.  CoaL  etc..  Co.,  122 
Ped.  617.  60  CCA  175:  The  Oscar  B., 
181  Fed.  978,  68  CCA  816;  Wllder's 
Steamship  Co.  v.  Low,  112  Fed.  161, 
60  CCA  47S;  The  Anaces,  106  Fed. 
748.  46  CCA  696;  Cleveland  v.  ChU- 
holm,  90  Fed.  431.  33  CCA  157;  The 
Brandywtne,  87  Ped,  652,  SI  CCA 
187;  Pioneer  Fuel  Co.  v.  McBrler.  84 
Fed.  495.  28  CCA  466;  Nelson  v.  White, 
83  Fed.  216,  32  CCA  166;  The  Coqult- 
lanri,  77  Ped.  744,  28  CCA  438:  The 
Philadelphlan,  60  Ped.  423,  9  CCA  54; 
TOie  a  A.  Packer,  68  Ped.  261,  7  CCA 
Slrius.  54  Ped.  188.  4  CCA 
Ouy  C.  Ooss.  53  Ped.  826; 
>a  Bmllla,  50  Fed.  239,  1 


CCA  608;  Slngl^urst  t.  Ia  Compa- 
gnie  Oenerale  Transatlantlque.  50  Fed. 
104,  1  CCA  487;  Fettle  v.  Boston  Tow- 
Boat  Co..  49  Fed.  464,  1  CCA  814;  The 
State  of  California,  49  Fed.  178.  1  CCA 
224;  The  Havllah,  48  Fed.  684.  1  CCA 
77;  The  Cassius,  41  Fed.  367;  Shaw  v. 
Polsom.  40  Fed.  511;  The  Ethel,  81 
Fed.  576;  The  Morning  Star,  14  Fed. 
866;  Anonymous.  1  P.  Cas.  No.  444, 
1  Gall.  22;  Ayer  v.  The  Glaucus.  2 
P.  Cas.  No.  683.  4  Cliff.  166;  Dutcher 
v.  Woodhull,  8  P.  Cas.  No.  4.204,  7 
Ben.  313;  Elwell  v.  Martin,  8  P.  Cas. 
No.  4,425,  1  Ware  45.  3  WlieeL  Cr. 
(N.  T.)  11;  The  Roarer,  20  F.  Cas. 
No.  11,876,  1  Blatchf.  1;  Steamer 
Sarato^  v.  Four  Hundred  and  Thirty- 
Eight  Bales  Cotton,  21  P.  Cas.  ^^o. 
12.^66,  1  Woods  75;  Two  Hundred  and- 
Fifty  Barrels  Molasses  v.  U.  S,,  24 
F.  Cas.  No.  14,293,  Chase  502. 

In  the  Lucille.  19  Wall.  (U.  S.)  73, 
74,  22  L.  ed.  64  [quot  Gilchrist  v. 
Chicago  Ins.  Co.,  104  Ped.  666,  670. 
44  CCA  43],  the  court  said-:  "An  ap- 
peal In  admiralty  has  the  effect  to  su- 
persede and  vacate  the  decree  from 
which  it  ts  taken.  A  new  trial,  com- 
pletely and  entirely  new,  with  other 
testimony  and  other'  pleadings,  if 
necessary,  or.  If  asked  for.  Is  con- 
templated),— a  trial  In  which  the 
Judgment  of  the  court  below  is  re- 
gained as  though  it  had  never  been 
rendered.  A  new  decree  Is  to  be  made 
in  the  Circuit  Court.  This  decree  is 
to  be  enforced  by  the  order  of  that 
court,  and  the  record  remains  there. 
The  case  la  not  sent  back  to  the 
District  Court  for  executing  the  de- 
cree, br  for  any  other  proceeding 
whatever,  and  that  court  has  nothing 
further  to  do  with  it.  The  decree 
Bhould,  therefore,  be  complete  within 
Itself." 

Fa]  The  ndnlon  of  the  dUtrlot 
Jnoff*  oannot  d«  read. — Two  Hundred 
and  Fifty  Barrels  Molasses  v.  U.  S..  24 
F.  Cas.  No.  14.293,  Chase  602. 

[b]  Mvw  allsflatloiw  m  appeal 
may  be  stricken  from  the  flies  on 
caiiae  shown.  The  niomas  Melville, 
84  Fed.  860. 

14.  The  San  Rafael,  141  Fed.  870. 
72  CCA  888:  ailchrist  v.  Chicago  Ins. 
Co.,  104  Fed.  K66,  571,  44  CCA  4S.  In 
the  latter  case  Harlan,  J.,  said:  "The 
clause  in  that  act  (section  11),  that 
'all  provisions  of  law  now  In  force 
regulating  the  methods  and  system  of 
review  through  appeals  or  writs  of 
error  shall  regulate  the  methods  and 
system  of  appeals  or  writs  of  error 
provided  for  in  this  act  In  respect  of 
the  circuit  court  of  appeals,'  does  not 
prevent  a  circuit  court  of  appeals, 
when  hearing  an  appeal  In  admiralty, 
from  exercising  all  the  power  that  a 
circuit  court  could  have  exercised  In 
a  like  case  prior  to  the  act  of  1891. 
On  the  contrary,  that  cUiiiac  implies 


that  an  admiralty  appea>  by  the  IJM- 
ant  in  the  circuit  court  of  spitslf. 
under  the  act  of  1891,  Is  to  be  haM 
and  determined  under  aubstaniiai'.; 
the  same  rules  and  limitations  ttat 
regulated  the  determination  of  admt- 
ralty  appeals  In  the  circuit  court* 
prior  to  the  passage  of  that  acL  1: 
results  that  this  court  may  prop^r.'y 
consider  and  determine  every  issat 
raised  by  the  pleadings,  and.  witltou: 
regard  to  the  decree  below,  dircf: 
such  a  decree  to  be  entered  here  u  a 
consistent  with  law." 

[al  BelatioMlilP  of  etroait  cattt 
ot  appaals  to  Olstxfot  ooazt. — "VTe  art 
of  opinion  that  this  court  stands  wlti 
relation  to,«the  District  Court  exacily 
as  the  Supreme  Court  before  the 
of  1875  stood  in  relation  to  the  Cir- 
cuit Court.  The  appeal  Is  still  a  m> 
trial  in  this  court,  subject  to  the  r^- 
ulatlons  before  V  mentioned,  and  v« 
have  power  to  modify  the  decree  of 
the  District  Court  as  the  Supremt 
Court  had  between  1803  and  li'i' 
Per  Ward.  J.,  In  Munson  Steamshtg 
Line  V.  Mlramar  Steamship  Co,  lf< 
Fed.  960,  964,  98  CCA  360. 

15.  Henderson  v.  Kanawha 
Co.,  186  Fed.  781,  107  CCA  651;  Mason 
V.  Marine  Ins.  Co.,  110  Fed.  452.  iH. 
49  CCA  106,  64  LRA  700  (where  tbf 
court  said:  "It  Is  doubtless  true  that, 
wltere  the  decree  awards  a  baUnw 
which  is  the  result  of  an  adjastmen; 
of  mutual  accounts  between  the  par- 
ties, an  appeal  from  such  decree 
might  open  the  case  for  the  consider- 
ation of  an  objection  to  the  psrtlculir 
items  which  make  up  the  ganeral  bal- 
ance, provided  the  proper  steps  liaa 
been  taken  to  bring  those  matters  ao- 
der  the  cognizance  and  power  vt  tlw 
court.  But  this  is  not  Bu6h  caM 
The  claims  pursued  are  several  tnd 
distinct  grounds  of  rsoovery.  and 
there  is  nothing  In  the  nature  of  » 
mutual  account")- 

Ca]  Whan  a  jotat  UM  «r  mw« 
aniast  1h*  ahftp  staM  aapant* 
distlBot  oswMs  Of  acttoB,  as  to  wmc 
of  which  no  finding  was  made  or 
decree  entered  by  the  trial  ooart,  and 
the  only  appeal  was  from  the  decreet 
In  favor  of  certain  of  the  libelant* 
on  one  cause  of  action,  taken  br  tlx 
claimant,  which.  In  accordance  •wio 
the  rules,  embodied  in  the  reconl  m\j 
the  evidence  relating  to  such  cauM 
of  action,  the  appellate  court  cannot 
on  -such  record  try  the  case  de  oovi 
and  enter  decrees  for  libelants  on  tbe 
other  causes  of  action.  The  John  w» 
WInthrop.  182  Fed.  880.  106  CCA  1. 

[b]  Bsparato  issnss  tzlod  si  ^ 
controvsrsy. — ^Where  the  Issues  pre- 
sented by  a  libel  and  cross  libel  and 
the  answers  thereto  In  an  adnlraltr 
cause  are  tried  as  a  single  oontro- 
versy  in  the  Ortrtet  oonrt  the  dfeet 
is  the  earns  u  ft  the  two  sulli  Hi 
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the  record  is  indefinite  or  silent,  as  ta  controlling 
facts." 

H  3141  (3)  Weight  CHven  to  Finding!  of  Oonit 
Below.  It  is  evident  that  a  trial  de  novo,  or  a 
new  hearing  in  the  appellate  eonrt  necessarily  ex- 
dndea  any  and  all  bindiog  .effect  of  the  verdict  of  a 
jury  or  finding  of  the  mstrict  conrt.^^  However, 
the  decision  of  a  trial  court  upon  questions  of  fact, 
based  upon  conffieting  testimony  or  the  credibility 
of  witnesses  examined  before  the  judge,  is  entitled 
to  great  respect,*'  and  will  not  be  reversed  unless 
manifestly  contrary  to  the  evidence.**  The  apjpel- 
late  court  is  not,  however,  concluded  by  the  fact 
that  the  witnesses  were  seen  and  heard  by  the 
district  judge,"*  and  will  not  accept  the  finding  of 
fact  of  the  trial  judge  where  he  has  rejected  im- 

been  fonnall7  consolidated  and  an 
appeal  from  the  flnal  decree  brings  up 
all  questions.  The  Colorado,  184  Pea. 
609,  108  CCA  613  [aff  173  Fed.  649]. 

le.  In  re  Cooper,  143  U.  8.  472.  12 
set  462,  86  L.  ed.  282;  Irvine  v.  The 
Hesper,  122  U.  S.  256.  7  SCt  1177,  SO 
L.  ed.  1176;  The  Falcon,  177  Fed.  916, 
101  CCA  196  [alt  170  Fed.  809];  Bljcby 
V.  Deemari_54  Fed.  718.  4  CCA  659. 
See  also  The  BelKenland.  114  U.  S. 
356,  B  sot  860,  29  L.  ed.  152;  The 
Bute  of  California,  64  F«dL  404,  4 
CCA  898 

^IT.^Tiie  NyaCk,  191  Fed.  S8S,  118 

18.  The  Anacea,  108  Fed.  742,  46 
CCA  596;  The  City  of  Augusta.  80 
Fed.  297,  25  CCA  430;  The  Bowden. 
78  Fed.  649,  24  CCA  267;  The  Lucy, 
74  Fed.  57^.  20  CCA  660. 
^  [a]  OoUiBlon^-A  flnding  of  the 
district  court,  on  libel  for  dantacea 
by  colUslon,  that  both  vessels  were 
in  fault  will  not  be  disturbed  on  ap- 
peal when  no  new  proofs  are  talcen, 
and  the  evidence  was  confllotlnr,  and 
the  finding  turned  on  tlie  credibility 
of  witnesses  who  were  examined  in 
the  presence  of  the  district  judire. 
althouffh  the  testimony  seems  to  war- 
rant another  conolualon.  The  Sara- 
toKa.  40  Fed.  SOS. 

-  IS.  The  Albert  Dumola,  177  U.  8. 
240.  20  BCt  595.  44  L.  ed.  761;  The 
Ludvif  Holbcrff,  167  U.  8.  60,  16  SCt 
477,  as  L.  ed.  620  [aff  43  Fed.  1171; 
The  Lady  Pike,  21  Wall.  <TT.  a)  1, 
22  L.  ed.  4»»;  New  BnKland  Steam- 
ship Co.  V.  New  Tork  Dock  Co.,  207 
Fed.  78,  124  CCA  683;  Philadelphia, 
etc,  R.  Co.  V.  Southern  Transp.  Co.. 
206  Fed.  732.  124  CCA  26;  Philadel- 
phia, etc..  Steamship  Co.  v.  McCauI- 
dln,  202  Fed.  735,  121  CCA  197  [aft 
198  Fed.  828];  Monongahela  River 
Consol.  Coal,  etc.,  Co.  v,  Schlnnerer. 
196  Fed.  876,  li7  CCA  183;  Mer^ 
chants',  etc..  Transp.  Co.  v.  Roblnson- 
Baxter-Disaosway  Towing,  etc,  Co.. 
194  Fed.  361,  114  CCA  821;  NewVorkJ 
etc.,  Tranap.  Co.  v.  Pennsylvania  R. 
Co..  184  Fed.  819,  106  CCA  461:  The 
J.  G.  Gilchrist,  183  Fed.  105.  106  CCA 
397  [aff  178  Fed.  6661;  Dewar  v.  Mow- 
Inckel.  179  Fed.  865,  102  CCA  589; 
The  Bailey  Qatzert,  179  Fed.  44,  102 
CCA  612  faff  170  Fed.  101];  Peterson 
V.  Larsen.  177  Fed.  617,  101  CCA  243; 
Reed  v.  Weule,  176  Fed.  660,  100  CCA 
212;  Royal  Bxch.  Assur.  v.  Graham, 
etc.,  Transp.  Co..  166  Fed.  32,  92  CCA 
66;  Barn  Line  Steamship  Co.  v.  Ennia, 
165  F*d.  633.  91  CCA  611  [aff  157  Fed. 
941];  The  Cerea,  149  Fed.  924;  Coast- 
wise Transp.  Co.  v.  Baltimore  Steam 
Packet  Co..  148  Fed.  837,  78  CCA  627 

iaff  189  Fed.  777];  The  Svealand,  136 
'ed.  109.  69  CCA  97  [aff  132  Fed. 
932];  The  Edward  Smith,  135  Fed.  32, 
67  CCA  506;  Perrlam  v.  Pacific  Coast 
Co.,  133  Fed.  140.  6«  CCA  206;  Jame- 
son V.  Lewis,  131  Fsd.  728,  65  CCA 
&8S;  Baton  Rouge,  etc..  Packet  Co.  v. 
Geoive,  128  Fed.  914,  68  CCA  640; 
Paauhau  Sugar  Plantation  Co.  v.  Pal- 
apala,  127  Fed.  920.  62  CCA  652;  Mem- 

Shia,  etc.  Packet  Co.  v.  Hill.  122  Fed. 
4S.  68  CCA  610;  The  Oscar  B.,  121 
Fed.  978,  68  CCA  316:  Baker- Wbtteley 


portant  testinumyj'^  or  has  not  accorded  to  it 
proper  weight." 

lokevlsa  wher*  th«  trial  Judge  saw  none  of  the 
witiMSses,  and  there  is  a  sharp  conflict  of  evidence, 
the  entire  record  will  be  examined  on  appeal.'* 
Thus  where  the  witnesses  have  not  been  examined 
in  the  presence  of  the  court,  but  by  a  conunissionerj 
it  has  been  hdd  that  the  findings  of  the  court  are- 
not  entitled  to  the  same  weight,  and  the  appellate 
court  will  review  the  evidmoe  and  leaeh  its  own- 
conclusion.** 

After  two  concurring  decisions  by  the  conrts 

below  on  a  question  of  fact  .the  finding  will  not  be 
reversed  hy  an  appellate  court  unless  it  is  deariy 
erroneous.*  The  rule  has  been  applied  to  findings 
of  fact  by  a  commissioner  wliich  have  been  approved 


Coal  Co.  v.  Neptune  Nav.  Co..  120  Fed. 
247,  66  CCA  88;  Alaska  Packers'  As- 
soc v.  Domenico,  117  Fed.  99,  54  CCA 
486;  The  Gertrude.  112  Fed.  448  [aff 
118  Fed.  130,  50  CCA  80];  Wader's 
Steamship  Co.  v.  Low,  112  Fed.  161, 
60  CCA  473:  Jacobsen  v.  Lewis  Klon- 
dike Bxpedltion  Co.,  112  Fed.  78,  50 
CCA  121;  Whitney  v.  Olsen.  108  Fed. 
292,  47  CCA  381;  Hartley  v.  American 
Steel-Barge  Co.,  108  Fed.  97,  4?  CCA 
229;  Blphlcke  v.  White  Line  Towing 
Co.,  106  Fed.  946,  46  CCA  56;  The 
Anaces,  106  Fed.  742,  45  CCA  696; 
The  Newport  News,  105  Fed.  389,  44 
CCA  641;  The  E.  Luckenbach.  98  Fed. 
841.  85  CCA  628;  Cleveland  v.  Cbis- 
holm.  90  Fed.  431,  38  CCA  167;  The 
Captain  Weber.  89  Fed.  967,  82  CCA 
462;  The  Brandywine,  87  Fed.  662,  81 
CCA  187;  The  Elton,  8S  Fed.  61»,  81 
CCA  496;  The  City  of  Augusta.  80 
Fed.  297,  26  CCA  480;  The  Lucy.  74 
Fed.  672,  20  CCA  660;  The  Columbia, 
78  Fed.  »«,  19  CCA  4»:  The  City 
of  Naples,  «  Fed.  794,  16  CCA  481; 
The  Aktieaelskabet  Banan  v.  Hoad- 
tey,  60  Fed.  447,  9  CCA  61 ;  The  Steam- 
ship Wllhelm.  69  Fed.  169.  &  CCA 
72:  The  Alijandro.  66  Fed.  621,  6  CCA 
54-  The  Charles  Hebard,  56  Fed.  316. 
6  CCA  516;  The  Clara,  56  Fed.  1021, 
6  CCA  390;  The  Buffalo.  66  Fed.  1019. 
6  CCA  888;  The  Venezuela,  56  Fed. 
416.  6  CCA  159;  Bixby  v.  Deemar,  54 
Fed.  718.  4  CCA  669;  The  Warrior,  54 
Fed.  534.  4  CCA  498:  The  Royal,  54 
Fed.  204.  4  CCA  285;  The  City  of  New 
Tork.  64  Fed.  181,  4  CCA  268;  The 
Jersey  City.  51  Fed.  527,  2  CCA  886; 
The  Albany,  48  Fed.  585;  The  Par- 
thian. 48  Fed.  684;  Uentz  v.  The 
Sammy,  44  Fed.  624:  Duncan  v.  The 
Gov.  Francis  T.  Nlcholls.  44  Fed. 
302;  The  Saratoga.  40  Fed.  609;  The 
Thomas  Melville,  37  Fed.  271;  Gul- 
marats'  App.,  28  Fed.  528;  The  Rock- 
away,  25  -Fed.  775;  The  Maggie  P., 
25  Fed.  202;  The  Lord  Derby,  17  Fed. 
265;  Jacobs  v.  Ousatonic  Water  Co., 
10  Fed.  826;  Ayer  v.  The  Steamer 
Glaucus,  2  F.  Cas.  No.  683.  4  Cliff. 
J66;  Baker  v.  The  Potomac,  2  F.  Cas. 
No.  7?8,  18  HowPr  (N.  Y.)  185;  Baker 
v.  Smith,  2  F.  Cas.  No.  781,  Holmes 
86;  Davison  v.  Seal-Skins.  7  F.  Cas. 
No.  S,«ei,  2  Paine  324:  The  Grafton, 
10  F.  Cas.  No.  6,666,  1  Blatchf.  178; 
Palmer  v.  Dallet,  18  F.  Cas.  No. 
10.689,  S  Pal^gJ  416;  The  Sunswtck, 
23  F.  Cas.  No.  18,625,  5  Blatchf.  280; 
Taylor  v.  Harwood.  23  F.  Cas.  No. 
13,794,  Taney  487.  See  also  The  Ship 
Potomac,  2  Black  (U.  8.)  581,  17  L. 
ed.  263:  The  Steamer  St.  Lawrence, 
1  Black  (U.  8.)  522,  17  L.  ed.  180: 
Walsh  Rogers,  IS  How.  (U.  S.) 
283,  14  L.  ed.  147! 

[a]  What  BMSMw  to  avthoflM 
xsTsrsal. — The  preponderance  of  evi- 
dence to  authorise  the  reversal  of  a 
finding  of  fact  by  a  lower  court  based 
upon  conflicting  testimony  should  be 
such  as  would  Justify  the  granting  of 
a  new  trial  In  a  court  of  common  law 
on  the  ground  that  the  verdict  was 
against  the  weight  of  evidence.  The 
City  of  Naples,  «9  Fed.  794.  1<  CCA 
421;  The  Grafton,  10  Cas,  No. 
1  Blatchf.  17S. 


[b]  Bffeot  of  fanure  to  Sis  wilt- 
tan  oplniom.^ — The  rule  that  the  judg- 
ment of  a  district  court  In  admiralty 
will  not  be  reversed  on  a  question  of 
fact  on  .  TOnflictlne  evidence,  unless 
there  is  a  decided  preponderance 
against  the  judgment,  where  the  Judge 
saw  and  heard  the  witnesses,  is  not 
inapplicable  because  he  did  not  file 
a  written  opinion  when  his  finding  on 
such  question  Is  obvious  from  the 
judgment  rendered.  Monongahela 
River  Consol.  Coal,  etc.,  Co.  v.  Schln- 
nerer, 196  Fed.  375,  17  CCA  198. 

90.  The  Columbian,  100  Fed.  991« 
41  CCA  160.  See  also  Uoore  Facts 
I  1280.  In  The  Arladn&  13  WaU.(U. 
8.)  476,  479,  20  L.  ed.  642  [quot  The 
Columbian,  supra  (p  996)],  the  Court 
said:  "The  right  of  appeal  to  this 
court  is  a  substantial  right,  and  not 
a  shadow.  It  involves  examination, 
thought,  and  judgment.  Where  our 
convictions  are  clear,  and  differ  from 
those  of  the  learned  Judges  below, 
we  may  not  abdicate  the  perform- 
ance ox  the  duty  which  the  law  Im- 
poses upon  UB  bj  deollning  to  give 
our  own  Judicial  affect." 

81.  The  Albany.  81  Fed.  966.  27 
CCA  28  Yaff  74  Fed.  814].  ' 

[a]  Where  the  distnot  eosrt  has 
MjMtsd  ths  poattlTS  tssttmosy  ^ 
witnesses  who  were  In  the  beat  posi- 
tion to  know  exactly  what  the  truth 
was  as  to  some  disputed  fact,  and  has 
accepted  the  testimony  of  others 
whose  opportunity  to  know  the  truth 
was  manifestly  not  as  good,  and  does 
this  on  the  expressed  ground  that 
the  testimony  rejected  does  not  har- 
monize with  some  theory  as  to  the  in- 
herent probabilities  of  the  case,  there 
la  no  reason  why  the  appellate  court 
should  not  review  the  testimony  un- 
embarrassed by  the  flnding  as  to 
such  fact.  The  Albany.  81  Fed.  968, 
27  CCA  28.  „  , 

as.  The  Gypsum  Prince.  67  Fed. 
612.  14  CCA  573. 

as.  Lacarus  v.  Barber,  186  Fed. 
684.  69  CCA  310.  . 

[a]  Where  Uie  testtmoBy  of  vtm 
witeMSSs  was  Urg«iy  taken  by  dspo- 
sitioit,  there  Is  not  the  same  presump- 
tion In  favor  of  a  finding  of  fact  by 
the  trial  court  as  when  based  on  oral 
testimony  of  witnesses  appearing  be- 
fore It.  and  It  will  be  more  readily 
reviewed  by  an  appellate  court.  Ham- 
burg-Amerikanlsche.  etc.  v.  Gye.  207 
Fed.  247;  The  Santa  Rita,  176  Fed. 
890.  100  CCA  360,  30  L.RANS  1210 
[rev  173  Fed.  413]. 

84.  Lasarus  v.  Barber.  136  Fed. 
634,  69  CCA  310;  The  Sappho,  94  Fed. 
545,  86  CCA  395;  The  Joseph  B. 
Thomas,  86  Fed.  658,  30  CCA  338; 
The  Glendale.  81  Fed.  633.  26  CCA 
500;  The  Cayuga,  69  Fed.  483.  8  CCA 
188;  Duncan  v.  The  Gov.  Francis  T. 
Nlcholls,  44  Fed.  802;  The  Ludvlg 
Holberg,  48  Fed.  120;  I^vy  v.  The 
Thomas  Melville,  37  Fed.  271.  But  see 
The  Elton,  83  Fed.  619,  81  CCA  4M. 

86.  Deslions  v.  La  Compagnie 
G4n£rale  Transatlantlque.  210  U.  S. 
95.  28  SCt  664,  52  L.  ed.  978  [aff  144 
Fed.  781,  75  CCA  647]:  Workman  v. 
New  Tork,  179  U.  S.  562.  21  SCt  212, 
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by  the  oourt." 

[$  315]  b.  Fowen  of  Ap,pftlUte  Court— (1)  Ad- 
mission of  New  Evidence — (a)  In  OeneraL  New 

evidence  is  admissible  on  appeal  provided  the  appli- 
cant has  been  guilty  of  no  laches  in  not  producing 
it  in  coort  below,  and  the  interests  of  jnstiee 
demand  it.** 

Discretion  of  court.  Applicatione  to  take  evi- 
dence on  appeal  are  not  granted  a&  matter  of 
course.**  The  court  will  consider  whether  the  pro- 
posed evidence  is  admissible  and,  if  it  is  inad- 
missible, will  deny  the  motion." 

Some  excuse  or  reason  satisfactory  to  the  court 
must  osually  be  given  for  not  introducing  the  evi- 
dence in  the  court  below.'^  But  new  testimony  may 
be  admitted  without  an  excuse  where  the  court  is 

SS  li.  ed.  114;  Smith  t.  Burnett,  ITS 
U.  S.  430.  IS  set  442,  43  L.  ed.  766; 
The  Carlb  Prince,  170  V.  S.  655,  18 
set,  753,  42  L.  ed.  1181;  Compania  De 
NavteacloD  L>a  Flecha  v.  Braiier,  ICS 
U.  Sr  104,  18  set  12,  42  L.  ed.  8»8- 
The  Conqueror,  166  U.  S.  llO.  17  SCt 
BIO.  41  L.  ed.  937;  The  Richmond, 
103  U.  S.  540.  26  L.  ed.  813;  The  S.  B. 


Wheeler,  20  Vail.  <U.  S.)  886.  22  L. 
ed.  38S:  The  Quickstep,  9  Wall.  (XT. 
S.)  686,  19  U  ed.  767;  The  Water 
Witch,  1  Black  (U.  S.)  494,  17  L.  ed. 
IBB  [att  4  P.  Cas.  No.  1,971,  19  HowPr 
(N.  T.)  2411;  Morewood  v.  Enequeat, 
is  How.  (U.  S.)  491,  16  L.  ed.  516; 
Wllder's  Steamahlp  Co.  v.  liow,  112 
Pad.  161,  50  CCA  478;  The  Providence, 
98  Ped.  188.  88  GCA  «70;  The  StMjn- 
Bhip  Wnhebn,  69  Fed.  169.  8  CCA. 
72. 

[al    BttrOioi  of  proof^When  two 

courts  have  considered  the  facts,  and 
reached  the  same  conclusion  as  to 
the  fault  for  a  collision,  the  burden 
rests  upon  an  appellant  to  show  that 
such  decisions  were  manifestly  wron^ 
before  the  Judgment  of  the  lower 
court  will  be  reversed.  Wllder's 
Steamship  Co.  v.  Low,  112  Fed.  161. 
Be  CCA  m. 

[b1  Bb«  In  a  «MW  eaM  the  appel- 
late court  will  reverse.  ^  The  ,Lady 
Pike.  21  Wall.  (U.  S.)  1.  22  L.  ed.  499. 

mm.  OB  a  WMl  affi^irt  a 
■I— HIST  for  iwT****"*  with  a  Ailing 
vessel,  the  district  and  circuit  courts 
asreed  on  their  estimate  of  the  value 
of  the  sailing  vessel,  the  supreme 
court  will  not  set  aside  such  esti- 
mates without  satisfactory  evidence 
that  the  courts  below  were  mistaken. 
The  Commerce,  16  Wall.  C"'  ».)  88, 
21  U  ed.  465. 

ae.  United  steamship  Co.  v.  Has- 
hins.  181  Ped.  962.  104  CCA  426;  Ca- 
hlll'B  App..  124  Fed.  63.  59  CCA  519; 

J he  Providence,  98  Perf.  133,  88  CCA 
70  [air  100  Ped.  1004,  40  CCA  6861. 
[a]  ant  when  oleatlf  erroneous 
the  '  appellate  court  will  reverse  a 
commissioner's  flndlnr  of  fact,  al- 
though concurred  in  by  the  district 
court.  The  Columbian,  100  Ped.  991, 
41  CCA  IBO:  The  Cayuga, -69  Fed. 
483.  8  CCA  188. 

27.  The  Western  Metropolis,  12 
Wall.  (U.  S.)  389,  20  L.  ed.  394;  The 
Potomac,  8  Wall.  (U.  S.)  590,  19  L. 
ed,  511;  The  Marlanna  Flora,  11 
Wheat.  (U.  S.)  1,  6  L.  ed.  406;  Haw- 
thorne V.  U.  S..  T  Cranch  (U.  S.)  107, 
S  U  ed.  284;  Brig  James  Wells  v.  U. 
S.,  7  Cranch  <U.  S.)  22,  8  L.  ed.  256; 
Chicago  Ins.  Co.  v.  Graham,  etc.. 
Trans.  Co.,  108  Fed.  271,  47  CCA  320 
[reh  den  109  Fed.  352,  48  CCA  397]; 
The  Lisbonense,  63  Fed.  293,  8  CCA 
639:  The  Venezuela.  62  Fed.  873,  3 
CCA  319;  The  Stonington,  26  Fed. 
621;  The  Morning  Star.  14  Fed.  866; 
Carrlgan  v.  The  Charles  Pitman,  5 
P.  Cas.  No.  2,444.  1- Wall.  Jr.  307; 
Cushman  v.  Ryan,  6  P.  Cas.  No,.  3,615, 
1  Story  91:  Rose  v.  Hlmely,  20  F. 
Cas.  No.  ll045.  Bee  313;  Phelps  v. 
The  Steamship  City  of  Panama,  1 
Wash.  T.  615. 

[a]  Traottc*  not  enoonzagsd. — 
The  parties  to  a  suit  in  admiralty : 


should  make  reasonable  effort  to  ob- 
tain alt  testimony  material  to  the 
issues  In  the  trial  court,  and  the 
practice  of  taking  further  testimony 
after  an  adverse  decision,  to  be  used 
in  the  appellate  court,  is  one  not  to 
be  encouraged.  Pacific  Steam  Whal- 
ing Co.  v.  Grlsmore,  117  Ped.  68,  64 
CCA  464  laff  110  Fed.  221]. 

[bl  Deposition  of  person  wbo  tss- 
tlfled  befow.^ — ^An  appellate  court 
should  not  receive  as  new  evidence 
in  an  admiralty  case  a  deposition  by 
a  witness  who  testified  in  the  trial 
below  concerning  the  very  matters 
referred  to  in  the  deposition  when 
no  ground  for  introducing  additional 
proof  Is  shown.  The  Slrlus,  64  Ped. 
188,  4  CCA  278. 

[c]  In  Bn^aaid  new  pleadings 
and  new  evidence  thereon,  both  oral 
and  documentary,  may  be  produced 
by  both  sides  on  appeal  to  the  privy 
council  from  a  vlceroyalty  court.  The 
Newport,  Swab.  317. 

[dj  In  Canada  further  evidence 
may  be  taken  on  appeal  from  the  dis- 
trict court  under  General  Rules  Nos. 
169,  162.  Vermont  Steamship  Co.  V. 
The  Ahby  Palmer,  9  Can.  fhcch.  1 
(salvage  case). 

88.  The  Grey  Jacket  v.  V.  8„  6 
Wall.  (U.  S.)  842.  18  L..  ed.  646;  The 
Sally  Magee,  3  Wall.  (U.  S,)  461.  18 
U  ed.  197:  The  Glide.  68  Fed.  719. 
16  CCA  627;  Sorensen  v.  Keyser,  61 
Fed.  SO.  2  CCA  92:  Slnglehurst  v.  La 
Compagnie  Oeneraie  Transatlantlque, 
BO  Fed.  104,  1  CCA  487;  The  Mooraley, 
1  Aspln.  471. 

[a]  Zb  England  apMlal  Imy  tnm 
tb«  oowt  (1)  must  be  applied  for  and 
obtained.  The  General  Palmer,  2 
Hagg.  Adm.  323.  (2)  The  discretion 
to  admit  fresh  evidence  on  u>peal 
from  the  reglstrai's  report  la  to  be 
exercised  with  great  caution.  The 
Oenevoufl,  L.  R.  2  A.  dt  R  67;  The 
Flying  Fish.  Brown.  &  L.  486;  The 
Ironmaster,  Swab.  441;  The  Newport, 
Swab.  317.  (3)  And  the  court  must 
be  satisfied  that  the  evidence  could 
not  have  been  produced  with  reason- 
able diligence  before  the  registrar 
and  merchants.  The  Thurlngia,  1 
Aspln.  166.  (4)  Bu*,  a  second  ref- 
erence may  be  allowed  on  account  of 
insutflciency  of  evidence  produced  at 
the  first  on  payment  by  the  appU-. 
cant  of  the  costs  of  the  first  reference 
and  of  the  application  for  the  second. 
The  Matchless,  10  Jur.  1017. 

39.  The  Llsbonenae.  63  Fed.  293, 
3  CCA  639;  Sorensen  v.  Keyser,  61 
Fed.  30,  2  CCA  92;  The  Ocean  Queen, 
IS  P.  Cas.  No.  10,411.  6  Blatchf.  24. 

[a]  Jmst  not  oontradiot  svUoice 
bsMw^^^ushman  v.  Ryan,  6  P.  Cas. 
No.  3,515,  1  Story  91. 

[bl  Za  England  evidence  will  not 
be  admitted  on  appeal  when  the  effect 
would  be  to  set  up  a  new  case  on  ap- 
peal.   The  Olenmanna,  Lush,  116. 

aa  The  Juniata.  91  U.  S.  366,  23 
L.  ed.  208;  The  Mabey,  13  Wall,  (U. 
S.)  738,  20  L.  ed.  473;  The  Mahey,  10 
Wall.  (U.  S.)  419,  19  L,  ed.  963;  The 
Glide,  68  Ped.  719,  15  CCA  627;  The 
Iron  Chief.  63  Fed.  289.  11  CCA  196; 
The  Fhlladelphlan.  60  Fed.  428,  9  CCA 


of  Opinion  that  substantial  jnstiee  requires  it,"  or 
where  neither  side  has  objected." 

316]  (b)  Testisiony  Withheld  Below.  Where 
testimony  has  been  deliberately  withheld  in  the 
lower  court,  an  appellate  court  will  not  admit  it.** 

317]  (c)  Weight  of  New  Testimony.  New 
testimony  introduced  in  an  appellate  court  in  admi- 
ralty proceedings  is  always  listened  to  with  great 
caution,  and  is  never,  except  under  peculiar  eir- 
cumstances,  entitled  to  the  same  consideration  as 
testimony  which  has  been  given  in  the  district 
court.** 

[$  318]  (d)  Hethod-of  TaUng  Testimony.  Ad- 
ditional evidence  must  be  taken  under -oommisaiou 
and  not  by  deposition  de  bene  esse."  Thos  a  com- 
mission is  neeessary  to  take  eWdence  on  appeal 

S4:  The  Lurllne,  67  Fed.  898,  6  CCA 
16fr;  The  Beeche  Dene.  56  Fed.  626, 
6  CCA  208:  The  Lurllne,  66  Fed.  422, 
6  CCA  166;  The  Slrius,  B4  Fed.  188, 
4  CCA  278;  The  Venezuela,  S2  Fed. 
878.  S  CCA  319;  Slnglehurst  t.  La 
Compagnie  Generale  Transatlantlque, 
60  Fed.  104.  1  CCA  487;  The  Saunders, 
23  Fed.  303,  23  Blatchf.  186;  Carri- 
gan  V.  The  Charles  Pitman,  5  P.  Can. 
No,  2,444,  1  Wall.  Jr.  807. 

[a]  The  lUaess  of  tli*  puir  has 
been  held  to  be  a  good  reason.  Th« 
Glide,  68  Fed.  719,  IB  CCA  627. 

[bl  WlUi— es  not  obtalnaMa^ 
Additional  evidence  on'  appeal  may 
he  admitted  where  it  was  Impossible 
to  render  It  at  the  original  hearing, 
the  witnesses  being  nautical  men. 
The  William,  7  Ir.  Jur.  364. 

[c]  Olrotunstanoes  not  piwvioaslr 
kBOWB. — (1)  Where  a  knowledge  of 
the  circumstances  had  not  been 
brought  home  to  the  claimants  until 
after  the  decree  of  the  district  court, 
new  evidence  may  be  admitted.  Th« 
Boston,  3  F,  Cas.  No.  1,673,  1  Sumn. 
328.  (2)  Where  tt  appeared  by  affi- 
davits that  witnesses  for  the  libelant 
received,  before  testifying,  a  promiae 
of  pco'ment  of  money  contingent  on 
the  success  of  the  libelant,  which 
facts  became  known  to  the  appellant 
after  the  ^ipeal,  the  court  ordered 
a  commission  to  take  the  testimony  of 
such  wltn«wes  relative  to  such  trans- 
action. The  Western  Metropolis,  It 
Wall.  (U.  S.)  389,  20  L.  ed.  894. 

Cd]  Fallnr*  to  ns*  d«  dlUynca.— 
An  admiralty  suit  will  not  be  re- 
manded for  a  new  trial  by  an  appel- 
late court,  or  to  take  new  testimony, 
on  the  ground  that  the  record  Is  In- 
complete, where  such  fact  results 
from  the  failure  of  appellant  to  exer- 
cise due  diligence.  The  McDonald. 
112  Ped.  681.  60  CCA  423. 

31.  Smith  v.  Blmer  EL  Wood 
Transp.  Co.,  103  Fed.  685,  48  CCA 
347,:  Red  River  Line  v.  Cheatham,  60 
Teh.  517,  9  CCA  124. 

[a]  where  the  eTU«iie*  la  mo  con— 
trndiiDtory  and  amUgiums  that  the 
court  cannot  reach  a  satisfactory  con- 
clusion, new  evidence  may  be  received 
on  appeal.  The  Samuel,  1  Wheat.  (U. 
8.)  9,  4  L.  ed.  23.  In  The  Carbonero. 
106  Fpd.  329.  46  CCA  314,  where  the 
evidence  In  the  record  was  such  that 
the  appellate  court  could  not  reach 
a  satisfactory  conclusion,  the  case 
was  remanded  with  permission  to 
produce  further  proofs  In  the  lower 
court  and  in  default  thereof  the  f<i^ 
mer  decree  to  stand  affirmed. 

33.  The  Mary,  8  Cranch  (U.  a> 
388,  3  L.  ed.  599;  Slnglehurst  v.  Za 
Compagnie  Generale  Transatlantlque, 
60  Ped,  104.  1  CCA  487. 
_3S.  The  Stonington.  26  Fed.  «21: 
The  B.  B.  Saunders,  23  Fed.  303,  2S 
Blatchf.  1.86;  The  Osiris,  2  Hagg. 
Adm.  135. 

84.  The  Brig  Bns:^  4  F.  Cas.  Nol 
2,232,  2  Curt.  586:  Ti^lor  v.  Har- 
wood,  28  F.  Cas.  No.  18.764,  Taney 
437. 

36.  The  London  Packet,  2  Wheat. 
(IT.  S,)  371,  4  L.  ed.  2«4;  The  Bce<A« 
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both  to  the  einmit  court  of  appeals,*"  and  to  the 
supreme  court.*' 

li  319}  (2)  Amendineiit  of  Pleadings.  Under 
the  same  reatrietions  as  in  the  distriot  eourf^ 
amendments  may  be  made  in  tbe  appellate  court 
not  only  as  to  form,  but  as  to  matters  of  sub- 
stance;'' but  the  power  will  be  exercised  with  great 
caution  and  only  for  the  purposes  of  justice  and 
to  bring, the  merits  of  the  controversy  fairly  before 
the  court.*'*  The  United  States  supreme  court  has 
held  that  there  ,  can  be  no  substantial  amendments 
in  that  court;  but  if  the  pleadings  or  evidence  are 
BO  defective  that  no  decree  can  be  founded  upon 
them,  and  the  case  appears  to  have  merits,  the 
court  will  reverse  the  decree  and  remand  the  cause 


to  Uie  court  below  with  direetionB  to  permit  amend- 
ments and  further  proof;^^  and  the  same  practice 
has,  been  followed  by  the  circuit  court  of  appeala.*" 
320]  9.  Decree— a.  la  OenenO.  Since  the 
eflfeet  of  an  appeal  is  to  call  for  a  new  trial,  the 
appellate  court  may  direct  such  a  decree  to  be 
entered  and  such  proeeedinga  to  be  taken  as  it  maiy 
think  proper,"  and  this  is  true  whether  both  parties 
appeal,  or  whether  only  the  one  or  the  other  ap- 
peals.** On  tbe  other  band,  it  has  been  held  in 
many  cases  that  one  who  has  not  appealed  can  be 
heard  only  in  support  of  the  decree,  and  therefore 
can  get  inUhe  appellate  court  no  more  or  other 
relief  than  it  gives.*'  An  exception  has  been  made 
in  favor  of  libelants  who  have  proceeded  against 


se.  The  Beeche  Dene,  6S  Fed.  628, 
5  CCA  207;  The  Louisiana,  IS  F.  Cm. 
No.  8,586,  1  Ben.  328. 

[a]  Whm  depMltltn  not  nvk  of 
noonU — deposition  not  arrivinEr  In 
the  appellate  court  until  after  the 
trial  in  the  district  court,  and  not 
In  evidence  in  the  district  court,  can- 
not be  read  as  a  part  of  the  record  of 
that  court  on  appeal.  The  Buckeye 
State,  4  P.  Cas,  No.  2,085,  Brown 
Adm.  65. 

37.  The  Mabey,  13  Wall.  (U.  S.) 
738,  20  L.  ed.  473;  The  London  Packet, 
2  Wheat.  (U.  S.5  371,  4  ed.  264: 
The  Areo,  2  Wheat.  (U.  S.)  287,  4 
U  ed.  f41  [atr  1  F.  Cas.  No.  617,  2 
Gall.  314]. 

[al  X^cmmdtr  of  prior  deoiiiOB  aa 
to  admlaslhiUtr  of  stUuioo. — A  com- 
mission to  take  testimony  cannot  be 
Issued  by  the  circuit  court  in  an  ad- 
miralty case,  after  an  appeal  has 
been  taken  to  the  supreme  court, 
until  after  the  supreme  court,  on  mo- 
tion, has  decided  the  question  .as  to 
the  admlsalbillty  of  the  evidence.  The 
Ocean  Queen,  18  F.  Caa.  No.  10,411,  6 
Blatchf.  24.  And  see  supra  |  316. 

[b]  PTMitmptlon  that  OTd«r  oi^ 
toTM  or  waived, — ^Where  the  com- 
mission la  Issued  In  due  form  by  the 
clerk  of  the  circuit  court  and  executed 
by  both  parties,  it  will  be  presumed 
that  an  order  therefor  was  entered 
or  waived.  Rich  v.  Lambert,  12  How, 
(U.  S.)  347,  13  L.  ed.  1017. 

[cl  Stay  of  prooeefllnga.— The  or- 
der for  commission  usually  contains 
a  stay  of  proceedings  until  the  re- 
turn of  the  commission  duly  executed. 

1  A  &  E  ^c  LAP  1344. 
88.    Se./  supra  S  206. 

38.  Jones  v.  Meehan,  176  U.  S.  1, 
20  set  1,  44  L.  ed.  49:  The  Charles 
Morgan,  115  U.  S.  69,  6  SCt  1172.  29 
L.  ed.  Slfi:  The  Palmyra.  12  Wheat. 
<U.  S.)  1,  6  L.  ed.  531;  The  Marlanna 
Flora.  11  Wheat.  (XT.  S.)  J.  6  L.  ed. 
406  (appeal  In  prlie  case);  The  E!d< 
ward,  1  Wheat.  (U.  B.)  281,  4  U  ed. 
86:  Smith  v.  Elmer  El  Wood  Tranap. 
Co.,  103  Pedv  685,  48  CCA  347;  Mason 
T.  Ervlne,  27  Fed.  240;  Tht  aLomlng 
Star,  14  Fed.  866;  Warren  v.  Moody, 
9  Fed.  673;  Anonymous,  1  F.  Caa.  No. 
444,  1  Qall.  22;  The  Schooner  Boston, 

2  F.  Caa.  No.  1(673,  1  Sumn.  328:  The 
Harmony,  11  F.  Caa.  No.  6,081,  l 
OaU.  12$;  The  Morton.  17  F.  Cas.  No. 
9,864,  Brown  Adm.  137:  The  Pennsyl- 
vania, 19  F.  Cas.  No.  10,951,  12 
Blatchf.  67;  Remlneton  v.  Atlantic 
Royal  Mail  Steam  Nav.  Co.,  20  F. 
Cas.  No.  11,696,  6  Blatchf.  163;  Rep- 
pert  V.  Robinson,  SO  F.  Caa.  No. 
11,708,  Taney  492;  Rose  v.  Hlmely, 
20  F.  Cas.  No.  12,045,  Bee  Adm.  318; 
Taylor  v.  Harwood,  23  F.  Cas.  No. 
13,794,  Taney  437;  Weaver  v.  Thom- 
son, 29  F.  Cas.  No.  17.311,  1  WaU.  Jr. 
243. 

40.  Jones  V.  Meehan,  175  U.  S.  1, 
20  SCt  1,  44  L.  ed.  49:  The  Charles 
MorKan,  116  TJ.  S.  69,  6  SCt  117*  29 
L.  ed.  216;  rdall  v.  Steamship  Ohio, 
17  How.  XV.  all7,  15  L.  ed.  42;  The 
Palmyra,  12  Wheat  (U.*  S.)_  1,  6  L. 
ed.  631;  The  Marlanna  Flora,  11 
Wheat  (U.  8.)  1,  6  L.  ed.  405;  The 
Venezuela,  52  Fed.  878,  S  CCA  319; 
th»  Alexander  Folsem,  fr2  Fed.  409, 


8  CCA  166;  Sorensen  v.  Keyser,  61 
Fed.  SO,  2  CCA  92'  Slnglehurst  v.  La 
Compagnle  Generate  Transatlantlque, 
50  Fed.  104,  1  CCA  487;  The  Thomas 
Melville,  34  Fed.  860;  Phenlx  Ins.  Co. 
V.  Liverpool,  etc..  Steamship  Co.,  22 
Fed.  730,  22  Blatchf.  872;  The  Morn- 
ing Star,  14  Fed.  866;  Warren  v. 
Moody,  9  Fed.  678;  Anonymous,  1  F. 
Cas.  No.  444,  1  Oall.  22;  The  John 
Jay,  13  F.  Cas.  No.  7,352,  3  Blatchf. 
67  [air  17  How.  399,  16  L.  ed.  951; 
Lamb  v.  Parkman,  14  F.  Cas.  No. 
8,019,  1  WestLMonUi  (Oh.)  169;  The 
Morton,  17  F.  Cas.  No.  9,864,  Brown 
Adm.  137;  Retipert  v.  Robinson,  20 
F.  Cas.  No.  11,703,  Taney  492;  Taylor 
v.  Harwood,  23  P.  Caa.  No.  13.794, 
Taney  487;  Weaver  v.  Thomson,  29 
F.  Cas.  No.  Ui311,  1  Wall.  Jr.  343. 

[a]  Am  amonOmwit  whloh  Intro- 
dooes  a  new  aubjaot  of  oontroveray 
will  not  be  allowed  on  appeal.  House- 
man V.  The  Schooner  North  Carolina, 
15  Pet.  (U.  S.)  40,  10  L.  ed.  658.  This 
case,  however,  was  decided  before 
the  adoption  of  the  admiralty  rules. 

[bj  M9W  partlMi  cannot  be  brought 
Into  the  case  on,  appeal.  Mason  v. 
Brvlne,  27  Fed.  240;  The  City  of  Lin- 
coln, 19  Fed.  460. 

41.  The  Mabey,  10  Wall,  (U.  S.) 
419,  19  L.  ed.  963:  The  Watchful,  « 
Wall.  (U.  S.)  91,  18  L.  ed.  763;  The 
Mary  Min,  8  Wheat.  (U.  S.)  380,  5 
L.  ed.  641;  The  Divina  Pastora,  4 
Wheat  (U.  S.)  62,  4  L.  ed.  512;  The 
Edward,  1  Wheat  (V.  S.)  261,  4  L. 
ed.  86;  The  Anne  v.  U.  S^  7  Oanch  (U. 
S.)  670,  a  L.  ed.  442;  The  C^aroline  v. 
V.  B.,  7  Cranch  (U.  S.)  496,  8  L.  ed.  417. 

[a]  After  a  oaaa  baa  been  re- 
fTft^flr*  for  fortluw  oonaldnatlon 
upon  a  partloalar  pirtiit,  an  amend- 
ment ahould  not  be  allowed  which 
again  brings  before  the  court  In  a 
different  form  a  matter  which  was 
finally  settled  by  the  appeUate  court. 
Bunill  v.  Croasman,  111  Fed.  192. 

48.  Smith  V.  Blmer  EL  Wood 
Transp.  C:a.  108  Fed.  686.  48  CCA 
347:  "Oiu  EWladelphlan,  <0  Fed.  428, 

9  OCA  54. 

49*  See  Munaon  Steamship  Line 
T.  Mlramar  Steamship  Co.,  167  Fed. 
960,  93  CCA  860:  Bull  v.  New  Tork. 
etc,  Steamship  Co..  167  Fed.  798,  98 
CCA  182;  The  Weatem  States,  169 
Fed.  864.  8S  CCA  864:  Pettie  V.  Bos- 
ton Tow-Boat  Co..  49  Fed.  464.  1  CCA 
314. 

44.    The  Heaper,  122  U.  S.  2S6,  2<«, 

7  SCt  1177,  80  L.  ed.  1176  [quot  Mun- 
son  Steamship  Line  v.  Mlramar 
Steamship  Co.,  167  Fed.  960,  961.  93 
CCA  360; 'Gilchrist  v.  Chicago  Ins. 
Co.,  104  Fed.  566.  671,  44  CCA  43) 
(where  Blatchf ord,  J.,  said:  "The 
claimants  not  having  appealed  to  the 
Circuit  Court,  It  is  suggested  that 
they  are  liable  for  at  least  the  amount 
awarded  by  the  District  Court,  and 
that  the  Circuit  Court  could  not  re- 
duce that  amount,  but  had  Jurisdic- 
tion, on  the  actiial  appeal,  only  to 
increase  It.  It  Is  well  settled,  how- 
ever, that  an  appeal  In  admiralty 
from  the  District  Court  to  the  Cir- 
cuit Court  vacates  altogether  the  de- 
cree of  the  District  Court,  and  .that 
the  case  la  tried  de  novo  In  the  Cir- 
cuit Court.   .  .  .   W«  do  not  think 


that  the  fact  that  the  claimants  did 
not  appeal  from  the  decree  of  the 
District  Court  alters  the  rule.  When 
the  llbellanta  appealed,  they  did  so 
in  view  of  the  rule,  and  took  the 
risk  of  the  result  of  a  trial  of  the 
case  de  novo.  The  whole  case  was 
opened  by  their  appeal,  as  much  as 
It  would  have  been  If  both  parties  had 
appealed,  or  if  the  appeal  had  been 
taken  only  by  the  claimants"). 

[a]  Tha  «x»ot  extent  of  the  da- 
oUlon  In  IrvlB*  t.  The  Kesper,  aupra. 
seems  to  be  a  question  upon  which 
subsequent  cases  have  differed.  Thus 
in  Shaw  v.  Folsom,  40  Fed.  511,  512, 
Wallace,  J.,  said:  "I  do  not  under- 
stand that  the  supreme  court.  In 
that  case,  intended  to  overthrow  the 
long-established  rule,  repeatedly  de- 
clared by  it,  that  the  party  to  aq  ad- 
miralty cause,  or  to  an  equity  cause, 
who  does  not  appeal,  can  only  be  heard 
in  support  of  the  decree  of  the  court 
below.  .  .  .  That  case  was  a  suit 
for  salvage;  and  while  it  decides  that 
an  award  to  a  salvor  who  appeals 
may  be  reduced,  although  the  ad- 
verse party  does  not  appeal,  it  de- 
cides nothmg  more;  and  it  is  not  to 
be  supposed  that  tbe  court  would 
overrule  its  previous  decisions  with- 
out saying  so,  or  without  referring 
to  them."  On  the  other  hand.  Ward, 
J.,  in  Munaon  Steamstiip  Line  v.  Mlra- 
mar Steamship  Co.,  167  Fed.  960,  965, 
98  CCA  360,  remarked  that,  "what  he 
[Justice  Blatchford]  said  aa  to  the 
power  of  the  Circuit  Court  .  .  . 
IS  absolutely  inconsistent  with  the 
views  of  the  Judges  In  the  cases  hold- 
ing that  one  who  has  not  appealed 
can  be  heard  only  In  support  of  the 
decree.  As  we  find  It  Impossible  to 
reconcile  these  two  views,  and  must 
choose  between  them,  we  prefer  to 
follow  the  case  of  The  Hesper,  122  U. 
S.  266,  7  SCt  1177,  30  L.  ed.  1176,  as 
the  simpler  and  more  effective  prac- 
tice, as  well  as  the  latest  pronounce- 
ment of  the  Supreme  Court  on  the 
subject" 

[b]  Vhara  tha  UDalant  Is  awazdad 
a  warn  and  appeals,  (1)  the  appellate 
court  may  dismiss  the  libel,  although 
the  claimant  has .  not  appealed.  OTl- 
{dirlst  V.  Chicago  Ins.  Co,,  104  Fed.. 
668,  44  (X:a  43i7rhe  Saratov  v.  Four 
Hundred  and  Thirty-eight  Bales  Cot- 
ton, 21  F.  Cas.  No.  l£,S56,  1  Woods 
75.  (2)  Or  the  court  may  reduce  the 
amount  awarded  to  the  appellant  in 
the  court  below.  The  Hen)er,  182 
U.  a  266,  7  SCt  1177,  80  L.  edT  1176. 

45.  The  Stephen  Morgan.  84  U.  8. 
699,  24  L.  ed.  268;  The  Qidckatep.  t 
Wa\l.  (U.  S.)  666,  19  L.  ed.  767:  The 
William  Bagaley,  6  Wall.  (U.  8.)  877, 
18  L.  ed.  683;  Stratton  v.  Jarvis,  8 
Pet  (U.  S.)  4,  8  L.  ed.  846:  Canter  v. 
American  Ins.  Co.,  3  Pet  (U.  S.)  307, 
7  L.  ed.  688;  McDonough  v.  Dannery, 
3  Dall.  (U.  S.)  188,  1  I*  ed.  663:  Mun- 
son  Steamship  -  Line  v.  Mlramar 
Steamship  Co.,  167  Fed.  960,  93  CC^A 
360;  The  J.  &  J.  McCarthy,  61  Fed. 
616,  9  CCA  600;  The  Umbrfa,  59  Fed. 
489,  8- OCA  194:  The  P.  W.  Vosburrh, 
50  i'ed.  239,  1  CCA  608;  Shaw  v.  Fol- 
som, 40  Fed.  511;  The  Oalileo,  29  Fed. 
638;   The   Maggie  P.,   26   Fed.  208: 

Alt«n  V. -Hitch,  1  ,P.  9Mr^%i??<.  » 
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two' vessels  and  reeorered  a  decree  in  the  distriot 
court  against  one  only  that  if  the  vessel  at  &iilt 
appeals,  and  both  are  held  at  fault,  the  libelaBt  is 
entitled  to  a  deeree  against  both,  although  he  has 
not  appealed.^ 

Partial  afflrmawce  or  rerersaL  It  is  competent 
for  fbe  appellate  court  to  afOrm  a  deeree  in  part 
and  reverse  it  as  to  the  remainder." 

321]  b.  Allowance  of  Interest  The  circuit 
court  of  appeals  is  not  bound  to  allow  interest  on 
the  costs  awarded  in  the  district  court,"  and  as 
thje  ease  is  there  heard  de  novo  it  may  modify  the 
deeree  of  the  district  court  by  excluding  interest 
allowed  in  that  court,*"  or  by  including  interest.'* 
When  both  parties  appeal  and  the  decree  is  affirmed, 

•interest  will  not  usually  be  allowed  from  the  date 
of  the  decree  below,"  and  an  appellant  from  a 
decree  in  his  favor  is  not  entitled  to  interest  pend- 
ing the  appeal."  A  successful  appellee,  however, 
is  entitled'  to  interest  upon  costs  and  interest,  where 
these  are  included  in  the  decree  below."  But  when 
a  decree  making  no  provision  for  interest  is  af- 
firmed by  a  mandate  which  is  also  silent  on  the 
point,  the  lower  court  has  no  power  to  allow 
interest;*"  and  no  interest  can  be  recovered  thereon 

.  unless  the  appellate  court  so  modifies  or  amende 
its  afSrmatory  decree  as  to  include  interest.'' 

Curt.  147:  Bush  v.  Th«  Alonzo,  4  P. 
Cae:  No.  |,22S,  t  CUff.  64S;  The  Pey- 
ton^ 19  F.  duh  No.  11,0S8.  a  Curt. 
21 ;  The  Roarer,  SO  F.  Cas.  No.  11,876, 
1  Blatchf.  1. 

[a]  In  oaa*  of  delay  In  paynMot 
of  tno  unottstt  awudM  (1)  to  such 
party,  he  may  have  additional  dam- 
asea  for  the  delay.  Allen  v.  Hitch, 
1  F.  C3,8.  No.  224.  2  Curt  147.  -(2> 
Where  an  appeal  was  entirely  unjusti- 
fiable, ten  per  cent  additional  dara- 
ases  were  allowed  to  the  appellee  for 
the  delay  In  addition  to  costs.  The 
J.  ft  J.  McCarthy,  61  Fed.  616,  9 
CCA  600. 

46.  The  Umbrla,  69  Fed.  489.  8 
CCA  194;  The  Qallleo,  29  Fed.  538. 
See  alBo  Munson  Steamship  Line  v. 
Mlrannar  Steamship  Co.,  167  Fed.  960. 
9S  CCA  a»o. 

47.  The  WUlamette.  7S  FML  79.  IS 
CCA  373. 

[a]  WlwTO  <mly  part  of  a  deore* 
has  beta  appealed  trvm,  in  case  of  a 
reversal,  the  part  not  appealed  from 
remains  In  full  force  and  Itself  be- 
comes a  part  of  the  reverslnr  decree. 
The  Roarer,  20  F.  Cas.  No.  11,876.  1 
Blatchf.  1. 

48.  The  Scotland,  118  U.  B.  607.  « 
set  1174,  80  L.  ed.  1B3. 

49.  Burrows  v.  Lownsdale,  ItS 
Fed.  250,  66  CCA  660:  The  North  Star, 
62  Fed.  71.  10  CCA  i<2. 

SOl  The  Babbonl,  B3  Fad.  948  [rev 
on'  other  srounds  81  Fed.  239,  28  CCA 
8791. 

ai*  The  C.  P.  Raymond.  86  Fed. 
886;  The  Rebecca  Clyde,  20  F.  Cas. 
No.  11,622.  12  Blatchf  408. 

[a]   On  appeal  to  wmttm»  court, — 

In  the  North  %tar,  106  U.  S.  17,  1  BCt 
41.  27  Ifa  ed.  91,  both  parties  appealed 
and  the  decree  of  the  circuit  court 
was  affirmed  with  Interest  from  its 
date,  but  each  party  was  held  liable 
In  his  own  costs  on  the  appeal. 

52.  The  Scotland,  118  U.  S.  B07,  6 
BCt  1174,  30  L,.  ed.  1B3;  The  Express, 
B9  Fed.  476,  8  CCA  182  Irev  on  other 
yrounds  154  U.  S.  118.  14  SCt  992,  38 
L  ed.  9S0]. 

63.  The  Scotland.  118  U.  S.  607,  6 
SCt  1174,  30  Li.  ed.  153;  The  Umbrla, 
59  Fed.  475,  8  CCA  181.  S9  Fed.  489, 
8  CCA  194  [foil  The  Blenheim,  18  Fed. 
47,  and  diaappr  Deems  t.  Albany  and 
Canal  Une,  7  P.  Caa.  No.  3/736,  14 
Blatchf.  474].  See  also  New  Zealand 
Ins.  Co.  v.  Sammoor  Steamship  Co., 
79.  Fed.  388.24  CCA  644:  The  Natches, 
78  Fed..J8S,,S4  CCA  ^9;  The  H.  F. 


Beriffv  <ni  appML  The  allowanee  of  intemt, 
being  discretionary,  is  not  reviewable  on  appeal 
except  in  a  very  clear  ease."* 

322]  10.  Mandate  to  Lower  Oonrt  The  ap- 
pellate court  does  not  execute  its  own  decree,  bat 
enters  an  order  for  a  mandate  to  issue  to  the  lower 
court  directing  what  decree  should  be  entered  there; 
and  thereupon  the  clerk,  after  taxing  the  costs*' 
and  attaching  a  statement  thereof  to  the. mandate, 
transmits  the  same  to  the  oonrt,  below,  which  accord- 
ingly enters  the  decree  as  directed,"  and  tfaereupoa 
jBxecntion  may  issae  as  already  indicated.'*  Where, 
however,  the  decree  on  file  is  in  accordance  with 
the  views  entertained  by  the  appellate  court,  it  has 
been  held  that  the  decree  may  be  simply  one  of 
affirmance.'*' 

323]  11.  Proceedings  Snbseanent  to  Has- 
date.  A  new  question  arising  in  the  trial  court 
iu  proceedings  subsequent  to  the  mandate  of  an 
appellate  court  and  not  included  therein  may  be 
the  subject  of  another  appeal."- 

[$  324]  12.  Appeal  to  Snprone  Oonrt  An  ap- 
peal to  the  supreme  court  in  the  cases  "where  an 
appeal  lies  directly  from  the  district  court  to  the 
supreme  court  is  taken  in  the  same  manner  as  an 
appeal  to  a  circuit  court  of  appeals  undv  the 
general  rules  of  the  latter  courts.*" 


DImock,  77  Fed.  226,  28  CCA  123;  The 
North  Star,  62  Fed.  71.  10  CCA  262; 
The  Orapeshot.  10  F.  Cas.  No.  6,703, 
2  Woods  42. 

54.  The  Clenochll,  128  Fed.  968; 
Kobata  v.  The  Steamship  Stanley  Dol- 
lar, 3  Hawaii  Fed.  436. 

Judge  ailbert '  in  delivering  th« 
opinion  of  the  court  In  Hagerman  v. 
Moran,  75  Fed.  97,  101,  21  CCA  243 
tquot  The  Glenochil,  auprs.  (p  967)], 
amons  other  things,  aald:  "The  very 
terms  of  rule  30  contemplate  that  the 
lower  court,  in  the  entry  of  lU  de- 
cree, has  been  silent  both  as  to  the 
payment  of  Interest  and  the  rate 
thereof.  But  we  And  an  Insuperable 
objection  to  the  allowance  of  Inter- 
est In  this  case  from  the  fact  that 
the  mandate  from  this  court  to  the 
circuit  court  on  the  former  appeal 
contained  no  provision  for  Its  pay- 
ment. Rule  30  Is  a  rule  for  the  guid- 
ance of  this  court  only.  It  Is  not  a 
rule  of  the  circuit  or  district  oourUs. 
The  method  by  which  the  successful 
litigant  in  a  case  In  this  court  may 
acquire  the  Interest  which  Is  con- 
templated by  the  rule  Is  only  through 
the  mandate  of  this  court  directing 
its  allowance  In  the  court  below.  In 
entering  the  decree  In  the  present 
case  upon  the  mandate  from  this 
court  affirming  the  prior  deeree  of 
the  circuit  court,  the  lower  court 
was  guided  solely  ny  the  terms  of 
the  mandate,  and  could  go  no  further 
than  its  provtelone  directed.  The 
mandate  simply  affirmed  the  former 
decree,  and  ordered  the  payment  of 
the  appellees'  costs  on  the  appeal.  In 
interpreting  the  decree  and  order  af- 
firming the  same,  and  determining 
the  rights  of  the  Judgment  creditor 
thereunder,  the  court  below  had  be- 
fore It  an  orlfrlnal  decree  making  no 
provision  for  interest,  and  a  mandate 
from  this  court  affirming  the  decree, 
but  likewise  silent  concerning 
Interest." 

B5.    The  Glenochil,  128  Fed.  963. 
S6.    The  Albert  Dumols,  177  U.  S. 
240,  20  SCt  595,  44  L.  ed.  751  taft  87 
Fed.  948.  31  CCA  316]. 

67,  See  cases  cited  Infra  this  and 
note  B9. 

[a]  Zf  aay  questloxi  arises  as  to 
ooats  It  should  be  settled  by  motion 
before  the  mandate  Is  sent  down.  The 
State  of  California.  B4  Fed.  494,  4 
CCA  393. 

88.  Smith  V.  Pendergaat,  82  Fed. 
604;  The  Sydney,  47  Fed.  860;  Deems 


V.  Albany  and  Canal  Ltine,  7  F.  Cas 
No.  3,736.  14  Blatchf.  474. 

6S.   See  supra  {  283. 

eo.  The  Western  States,  159  Fed. 
354,  86  CCA  364  [aB.  151  ^d.  929]. 
But  In  Harris  v.  Wheeler,  11  F.  Cas. 
No.  6,130,  8  Blatchf.  81,  It  was  held 
that,  when  no  new  proofs  are  pre- 
sented on  appeal  and  the  conclusion 
Is  that  the  decree  below  was  the 
proper  decree  upon  the  proofs,  a  de- 
cree merely  of  "affirmance"  Is  tech- 
nically Inaccurate,  and  no  execution 
should  Issue  until  some  award  of  a 
recovery  In  the  appellate  court  has 
been  made. 

61.  Laldlaw  v.  Oregon  R,,  etc,  Co., 
81  Fed.  876,  26  CCA  665. 

ea.  Act  Congr.  March  8,  1891,  e 
B17  (26  U.  S.  St.  at  L..  826).  See  Supr. 
Ct.  Rules  Nos.  36,  36. 

[a1  Wlme  only  the  JwrisdloUoB  of 
the  lower  oonrt  Is  InvolTod  (1)  the 
appeal  must  be  taken  to  the  supreme 
court.^  The  Alliance,  70  Fed.  273.  17 
CCA  124.  (2)  In  a  proceeding  In  ad- 
miralty to  limit  a  vessel  owner's  li- 
ability, where  the  substantial  and 
only  question  is  as  to  the  power  of 
the  district  court  to  render  a  person- 
al Judgment  or  decree  against  the 
company  having  the  custody,  control, 
and  management  of  the  vessel  at  the 
time  of  the  accident,  an  appeal  will 
not  He  to  the  circuit  court  of  appeala 
The  Aimie  Faxon,  87  Fed.  9<1,  SI  CCA 
325.  <3>  Where  the  district  court  has 
Jurisdiction  of  the  parties  and  the 
res,  but  dismisses  the  libel  on  the 
ground  that  the  cause  of  action  is 
barred  by  lapse  of  time,  the  question 
Involved,  on  an  appeal  from  such  de- 
cree, is  not  one  concerning  the  Juris- 
diction of  the  district  court,  so  as 
to  prevent  the  circuit  court  of  ap- 
peals from  taking  jurisdiction.  Lald- 
law  V.  Oregon  R..  etc.,  Co..  81  Fed. 
876,  26  CCA  665. 

[b]  Prooeedlng  to  limit  UabOlty^ 
Under  A?t  Congr.  March  3,  1891.  c 
517  g  6  (26  U.  S.  St.  at  U  826),  the  de- 
cree of  the  circuit  court  of  appeals  in 
proceedings  to  limit  the  liability  of 
shipowners  Is  final,  and  no  further 
appeal  will  He  to  the  supreme  court. 
Oregon  R.,  etc.,  Ca  v.  Balfour,  179 
U.  S.  BB,  21  SCt  28,  45  L.  ed.  82. 

[c]  Appeal  Bot  wossented;  dis- 
anlaesL— An  admiralty  suit  appealed 
to  the  supreme  court,  but  not  prose* 
euted,  will  be  dismissed  upon  produe* 
ing  a  certificate  from  the.  circuit  court 
that  tb*  appeid  has  been  Jtaken  but 
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326]  T.  Oertifyiiic  (^estions  to  Snpnme 
Oonrt.  The  act  of  Mttroh  3,  1891,  providee  that 
the  oircuit  court  of  appeals  may  at  any  time  certify 
to  the  snpreme  court  of  the  United  States  any 
question  or  proposition  of  law  coneeming  vhi^ 
it  desires  the  instmctioii  of  that  court  for  its 
proper  decision." 

i%  3261  U.  ProhiUtioB,  Haudamns,  and  Oer- 
tioraii  The  writs  of  prohibition,"  mandamus," 
and  certiorari,"  in  admiralty  eases  are  governed  by 


the  rules  and  principles  applicable  to  those  reme- 
dies  generally. 

H  327J  V.  Costs'"— 1.  AlloTance  In  Oweralr- 
a.  DiscrotLon  of  Oonrt.  Costs  in  admiralty  are  in 
the  discretion  of  the  court  and  will  be  allowed  or 
refused  according  to  the  general  equities  of  the 
ease."  Although  as  a  general  rule  costs  are  awarded 
to  the  prevailing  party  in  a  court  of  admiralty,  as 
in  other  courts,"^  they  do  not  necessarily  follow  the 
decree,^"  but  circumstances  of  eqnity,  of  hardshij^ 


not  prosecuted.  The  Jonqnllle,  ft 
Wheau  (U.  S.)  4S2.  6  Lr  ed.  SOS. 

[d]  X«ok  ot  JnrledlotloB  la  tater- 
mediate  eonrtr— Where  It  appears  on 
appeal  to  the  supreme  oourt  that  the 
circuit  court  had  no  Jurisdiction  in 
consequence  of  irregularities  In  the 
district  court,  the  regular  course  la 
to  reverse  the  decree  of  the  circuit 
court  and  direct  that  court  to  remand 
the  cause  to  the  district  court  for 
further  proceedluKS.  Cleveland  Ins. 
Co.  V.  Globe  Ins.  Co.,  9S  U.  S.  S6«,  25 
L.  ed.  201  (dictum). 

[el  atiestloa  left  opea  hy  siqwems 
oonrt — where,  on  appeal  to  the  su- 
preme court  in  an  admiralty  case,  a 
question  of  recoupment  was  left  open 
by  Its  opinion  and  the  mandate  to 
the  district  court,  the  latter  la  "at 
liberty  to  consider  and  decide  the 
question  of  recoupment,  entirely  un- 
affected by  the  mandate,  and  the  ac- 
tion of  that  court  In  allowing  or  de- 
nyinfT  such  recoupment  Is  open  to 
review  in  this  circuit  court  of  appeals 
only."  The  New  York,  104  Fed:  561, 
44  CCA  38. 

63.  U.  S.  Rev.  St  (Suppl.  1891) 
903  S  6.  And  see  Kenerally  Appeal 
and  Error  [2  Cyc  751  et  seql. 

64.  See  Prohibition  [32  Cyc  608]. 

Jurisdiction  of  supreme  court  to  Is- 
sue prohibition  in  general  see  Courts 
[11  Cyc  913]. 

65.  See  Mandamus  [29  Cyc  219]. 

Jurisdiction  of  supreme  court  to  Is- 
sue mandamus  In  censral  see  Courts 
[11  Cyc  913]. 

66.  See  Courts. 

67.  fleeaxltr  for  costs  see  supra 

5  165. 

6&  The  Maggie  J.  Smith,  123  U. 
S.  349,  8  set  111,  81  L.  ed.  176;  The 
Scotland,  118  U.  S.  E07,  6  SCt  1174, 
30  L.  ed.  153;  The  Sapphire  v.  Napo- 
leon III,  18  Wall.  (U.  8.)  51.  21  L. 
ed.  814;  U.  8.  v.  The  Malek  Adhel,  2 
How.  (U.  S.)  210,  11  L.  ed.  239;  Can- 
ter v.  American,  etc,  Ins.  Co.,  3  Pet. 
(U.  ,8.)  307.  7  L.  ed.  688:  Eva  D. 
Rose,  166  Fed.  101,  92  CCA  85;  Pa- 
cific Mail  Steamship  Co.  v.  Iverson, 
154  Fed.  460,  83  CCA  806;  The  Charles 
Tlberghein,  148  Fed.  1016;  The  Ore- 

Son.  138  Fed.  609,  68  CCA  603;  The 
[aurice,  130  Fed.  634;  The  Asiatic 
Prince,  108  Fed.  676;  Munson  v. 
Straits  of  Dover  Steamship  Co.,  102 
Fed.  926,  48  CCA  57:  The  South  Port- 
land, 95  Fed.  296;  The  EL  A.  Shores, 
Jr.,  79  Fed.  987;  The  Horace  B. 
Parker.  76  Fed.  288,  22  CCA  418; 
Union  loo  Co.  V.  Crowell,  56  Fed.  87, 

6  CCA  49;  The  Olympia,  62  Fed.  985 
raff  ei  Fed.  120,  9  CCA  8981;  The 
Leonard  fUchardB,  41  Fed.  818;  Bar- 
nett  v.  Luther,  2  F.  Caa  No.  1,026, 

1  Curt.  484:  The  Brothers,  4  F.  Cas. 
No.  1,968.  10  Ben.  400;  The  Remnants 
of  the  Calthneshire,  4  F.  Cas.  No. 
S,2»4.  Abb.  Adm.  163:  The  David  Mor- 
rfsL  7  F.  Cas.  No.  8,696,  Brown  Adm. 
278:  Hill  V.  The  Triumph,  12  P.  Cas. 
No.  6,600,  2  NTLegObs  116;  The 
Joshua  Barker,  13  F.  Cas.  No.  7,547, 
Abb.  Adm.  215;  Lubker  v.  The  A.  H. 
Quinby,  15  P.  Cas.  No.  8,686,  8  Re- 
porter 806,  7  WklyNC  <  Pa. )  509; 
The  Schooner  Margaret  v.  The  Steam- 
boat Connestoga,  16  P.  Cas.  No.  9,070, 

2  Wall.  Jr.  116;  The  Martha,  16  P. 
Cas.  No.  9.144,  Blatchf.  &.  tt.  151; 
The  Ship  Moslem,  17  P.  Cas.  No. 
9,876,  Olcott  374;  The  Oriole.  18  F. 
Cas.  No.  10,678,  Olcott  67:  Regan  v. 
The  Amaranth,  20  F.  Cas  No.  11,664; 
Shaw  T.  Thompson.  21  P.  Cas.  No. 
18.726,  Olcott  144;  Simpson  v.  Caul- 


kins,  28  F.  Cas.  No.  12,880,  Abb.  Adm. 
589:  The  Susan,  23  P.  Cas.  No.  13.631, 
3  Ware  222:  Taylor  v.  Woodi^as  F. 
Cas.  No.  18,809,  8  Woods  146TThome 
V.  The  Victoria,  28  F.  Cas.  No.  13.988. 

[a]  Zdmltsa  dlMHtloB^The  dis- 
cretion of  a  court  of  admiralty  In  the 
allowance  of  eoats  is  limited  to  an 
apportionment  between  the  parties  of 
costs  legally  taxed.  The  Gov.  Ames, 
187  Fed.  40.  109  CCA  94. 

[b]  Kngland;  snprems  court, — 
Rules  Supr.  Ct.  Ord  65  rule  1;  The 
Friedeberg,  10  P.  D.  112.  The  costs 
of  a  reference  to  the  registrar  are  in 
the  discretion  of  the  Judge  making 
the  reference,  as  In  a  fresh  litigation. 

She  Friedeberg,  10  P.  D.  112;  The 
onsett,  6  P.  D.  77. 

[c]  County  courts. — County  Courts 
Act  18S8  (61  &  62  Vict,  c  48)  S  113. 
See  also  Ord  39  Rules  109,  110,  111, 
112,  113.  Costs  Incident  to  procuring 
ball  rules  4Sa,  49. 

es.    The  Sapphire  v.  Napoleon  III, 

18  Wall.  (XT.  S-)  51.  21  L.  ed.  814; 
The  Baltimore.  8  Wall.  (U.  S.)  377, 

19  L.  ed.  463;  Shoe  v.  Craig,  194  Fed. 
678,  115  CCA  72;  The  Starke,  182  Fed. 
498  raff  199  Fed.  109];  The  Maurice, 
130  Fed.  634;  The  Thomas  M.  Parsons, 
129  Fed.  972;  The  E.  A.  Shores,  Jr., 
79  Fed.  987:  The  State  of  Missouri,  76 
Fed.  376.  22  CCA  2S9;  Union  Ice  Co. 
V.  Crowell,  55  Fed.  87,  5  CCA  49; 
Forace  v.  Salinas.  60  Fed.  284;  The 
Weatherby,  49  Fed.  463;  Pettle  v. 
Boston  Tow-Boat  Co.,  44  Fed.  382; 
The  Leonard  Richards,  41  Fed.  818; 
The  Robert  Jenkins,  22  Fed.  797;  The 
Rlalto,  15  Fed.  124;  The  Tiger  Lily, 
14  Fed.  591:  The  Abby  Ingalts,  12  Fed. 
217;  The  Ehccelslor,  12  Fed.  195;  The 
Calthneshire,  4  P.  Cas.  No.  2.294,  Abb. 
Adm.  163;  The  Cortes,  6  P.  Cas.  No. 
3,268,  6  Ben.  288;  Domlny  v.  The  Brig 
D'Albertl,  Anchors,  Sails,  etc.,  7  F. 
Cas.  No.  3,977,  1  Ben.  77;  Faber  v. 
The  Newark.  8  P.  Cas.  No.  4,602  [rev 
on  other  grounds  18  F.  Cas.  No.  10.141. 
1  Blatchf.  203]:  The  Isaac  Newton, 

13  F.  Cas.  No.  7,090,  Abb.  Adm.  588; 
Johnson  v.  The  Industry,  13  F.  Cas. 
No.  7,391;  Jones  v.  Crowell,  18  F. 
Cas.  No.  7,459;  In  re  Keefer,  14  F. 
Cas.  No.  7,636;  Leland  v.  The  Me- 
dora,  15  P.  Cas.  No.  8,237,  2  Woodb. 
&  M,  92;  Margaret  v.  The  Connestoga, 

16  F.  Cas.  No.  9.070,  2  Wall.  Jr.  116; 
The  Melissa.  16  F.  Cas.  No.  9,400, 
Brown  Adm.  476:  The  Ship  Moslem, 

17  F.  Caa.  No.  O.STft,  Olcott  874;  Re- 

Kn  v.  The  Amaranth,  20  F.  Cas.  No. 
,eC4;  The  Robert  L.  Lan&  20  F. 
Cas.  No.  11.892.  1  Lowell  888:  Two 
Hundred  and  Ninety  Barrels  OIL  24  P. 
Cas.  No.  14.294.  1  Sprague  47B;  The 
Brig  Wexford.  29  F.  Caa.  No.  17.472. 
6  Ben.  119;  Wlnne  v.  The  Carroll.  80 
F.  Cas.  No.  17^76a;  The  Monkseaton, 

14  P.  D.  51;  The  Beryl,  9  P.  D.  187: 
The  Ebenexer,  7  Jur.  1117;  The  Qa- 
hriel,  4  Wkly.  Rep.  91;  Tbe  Athol,  1 
W.  llob.  874.' 

[a]  Tax  •zample,  <1)  costs  will  be 
awarded  to  the  successful  libelant 
where  otters  of  settlement  have  been 
made  by  both,  and  the  libelant,  al- 
though lie  recovered  much  less  than 
demanded,  recovered  more  ttian  he 
was  offered  (The  Walter  W.  Pharo, 
29  P.  Cas.  No.  17,124,  1  Lowell  487) 
or  where  the  claimant,  although  he 
had  made  voluntary  reparation  for 
most  of  the  libelant's  damages,  yet 
absolutely  denied  responsibility  tor 
the  collision  (The  Robert  Jenkins, 
22  Fed.  797).  (2)  But  costs  wilt  be 
allowed  to  the  alalmant  where  he 


had  made  reasonablo  offers  ot  settle- 
ment and  had  paid  Into  oonrt  an 
amount  equal  to  that  aftenratrd  found 
due.  The  Olencairn,  78  Fed.  879.  (8) 
So  costs  will  b«  awarded  against  an 
unsuccessful  libelant  who  negligent- 
ly arrested  the  wrong  ship.  The 
Bvangelismos.  12  Moore  P.  C.  352, 
Swab.  878.  14  Reprint  945.  (4)  Where 
an  Innocent  vessel  Is  brought  into  the 
case  at  the  Instance  of  the  libeled 
vessel,  her  owners  are  entitled  to  costs 
against  such  vessel.  The  Waverly, 
43  Fed.  188;  .The  John  Cottrell.  34 
Fed.  907;  The  Brothers,  86  Fed.  75. 
(5)  And  In  a  case  of  a  libel  against 
two  vessels,  where  the  claimant  of 
one  attempted  unsuccessfully  to 
throw  the  blame  on  the  other,  he  was 
held  liable  for  the  tatter's  costs. 
The  River  Lagan,  8  Aapln.  281;  Green 
v.  Goodyear,  6  Aapln.  281  note.  (6) 
Where,  Instead  of  libel  and  cross  libel, 
the  owners  of  the  colliding  vessels 
brought  separate  suies  which  were 
not  consolidated.  It  was  held  that  a 
full  bill  of  coats  was  taxable  by  the 
successful  party.  The  Medusa,  47 
Fed.  821.  (7)  The,  cargo  owner  who 
brings  a  separate  suit  Instead  '  of 
petitioning  to  be  made  a  party  in  the 
suit  by  the  vessel  owner  will  be 
charged  with  the  costs  of  his  suit 
without  regard  to  the  result  of  the 
first  Butt.    The  Nahor,  9  Fed.  813. 

[hi  TlM  i^etltioner  for  limitation 
9<  llaMllty  cannot  recover  from  a 
'claimant  costs  and  expenses  incurred 
in  invoking  the  benefit  of  the  statute 
where  his  right  to  limitation  isnotcon- 
tested,  but  on  any  contested  issue  in 
the  proceeding  the  costs  and  expensoi, 
including  proctor's  fees,  are  taxable  to 
the  losing  parhr.  The  W.  A.  Sherman, 
167  Fed.  976,  98  CCA  228;  The  Long- 
fellow, 104  IPed.  860,  46  CCA  879. 

[c]  The  sosto  of  a  par^,  broufflit 
In  ttader  Admiralty  Knle  Ho.  69,  wlU 
be  taxed  against  the  party  who  ren- 
ders it  necessary  that  such  costs 
should  be  incurred.  O'Keefe  v.  Staples 
Coal  Co.,  201  Fed.  144;  Milwaukee  v. 
Kensington  Steamship  Co.,  199  Fed. 
109,  120  CCA  228  [alf  182  Fed.  4981: 
The  Charles  Tlberghien.  148  "FA 
1016;  The  Maurice,  ISO  Fed.  684.  **The 
party  held  responsible  for  the  damage, 
ought,  it  would  seem,  to  he  liable  to 
the  party  which  brought  it  Into  court, 
for  such  costs  as  were  necessartly  In- 
curred In  order  to  bring  it  In.  as  well 
as  those  Incurred  In  the  trial  of  the 
issues  raised  between  them."  O'Keefe 
V.  Staples  Coal  Co.,  supra  (p  146). 

[d]  Aa  dsponduit  OB  amouatof 
vrwnrf^—A  libelant,  who  recovers 
damages  for  a  collision  for  which 
his  own  vessel  was  not  In  fault,  is  en- 
titled to  costs,  although  the  recovery 
Is  much  less  than  the  amount  claimed, 
where  there  is  no  evidence  that  such 
claim  was  made  fraudulently.  The 
Thomas  H.  Parsons,  129  Fed.  973.  See 
Rockett  V.  Cllpplngdale,  [1891]  2  Q. 
B.  293;  Tenant  v.  Ellis,  6  Q.  B,  D. 
46;  The  Saltburn.  [1892]  P.  S33;  The 
Asia,  [1891]  P.  121;  The  Herald,  6 
Aspln.  542. 

[el  Tbo  Mtitled  to  ooatAn— Where 
a  libelant  In  a  dult  for  collision 
against  a  vessel  recovered,  and  the 
charterer,  brought  in  by  the  ship,  was 
also  dismissed  as  not  liable,  both  li- 
belant and  charterer  are  entitled  to 
costs  and  disbursements  against  the 
•ship.  The  Volund,  182  Fed.  413,  106 
CCA  647;  The  Vcdund,  181  Fed.  «4S. 
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of  oppression,  or  of  negligence  induce  the  coart  to 
depart  from,  the  rule  in  a  great  variety  of  cases/^ 
and  the  judge  has  a  discretion  to  divide  or  appor- 
tion them/^  or  refnse  them  altogether/*  or  to  avard 
them  against  a  successful  party.'* 

328]  b.  Groiinds  for  Disallowance— (1)  In 
GeneraL  An  exaggerated  claim  may  be  followed  by 
a  disallowance  of  costs.^^  But  this  result  does  not 
necessarily  follow,  since  a  litigant  alwayS'  has  it 
in  his  power  either  to  make  a  legal  tender  under 
the  rules,  or  to  admit  an  assessment  of  damages 
at  a  specified  sum;"  and  where  there  is  no  evi- 
dence of  fraud  costs  may  be  allowed,  notwith- 
standing the  claim  is  excessive." 

Other  grounds.  No  eosts  have  been  allowed  to 
the  successful  litigant  in  the  following  cases: 
Where  a  dilatory  plea  was  connected  with  a  defense 
on  the  merits  iQStead  of  being  formally  pleaded/^ 
w^here  the  claim  allowed  was  not  stated  in  the 


was 

[al  ClroomsbutoM  'JActlfjliif  d*- 
partnr*  from  rol*. — (1)  Circum- 
stances of  equity,  of  hardship,  of  op- 
pression, or  of  negllKence  Induce  the 
court  to  depart  from  the  rule  In  many 
cases.  The  Maurice,  130  Fed.  634; 
The  State  of  Missouri,  76  Fed.  376, 
22  CCA  239.  (2)  The  rule  is  deviated 
from  only  under  equitable  considera- 
tions presentinfT  a  reasonable  ground 
for  exemptlng.tne  unsuccessful  party 
from  its  operation.  The  Bufflalo,  4 
F.  Gas.  No.  2,110,  Abb.  Adm.  483; 
Kegan  v.  The  Amaranth,  14  F.  Cas. 
No.  7,646. 

71.  The  Sapphire  v.  Napoleon  III, 
18  Wall.  (U.  S.)  51,  21  L.  ed.  814;  The 
Hercules,  20  Fed.  205. 

73.  The  Starke,  182  Fed.  498  [afC 
199  Fedi.  10S3;  The  £.  A.  Shores,  Jr., 
79  Fed.  987;  The  Horace'  B.  Parker, 
76  Fed.  238,  22  CCA  418;  The  Rapid 
Transit,  52  Fed.  320;  Asaante  v. 
Charleston  Bridge  Co.,  40  Fed.  765; 
The  Hercules,  20  Fed.  205;  The  Baltic, 
a  F.  Cas.  No.  824,  3  Ben.  195;  The 
.dhllde  Harold,  6  F.  Cas.  No.  2,676, 
Olcott  276;  The  Clyde,  Swab.  23. 

[a]  VlMm  MMilt  partj  im  In  put 
mooiMfnl  the  coats  may  be  divided. 
The  Leonard  Richards,  41  Fed.  818; 
The  Baltic,  2  F.  Cas.  No.  824.  3  Ben. 
195;  The  Isabella,  13  F.  Gas.  No.  7,099. 
8  Ben.  139;  The  New  Jersey,  18  F. 
Cas.  No.  10.162.  Olcott  444;  Shaw  v. 
Thompson,  21  F.  Caa  No.  12,726,  Ol- 
cott 144;  Bimpaon  T.  Caulklns,  22  F. 
Cas.  No.  12,880,  Abb.  Adm.  539; 
Thomas  v.  Gray,  23  F.  Cas.  No.  13,898, 
Blatchf.  A  M.  493. 

[bi  Wta«T*  UtlnUon  WM  mwmA 
by  the  nnrMB onabi*  conduct  of  boih 
partiea,  a  court  of  admiralty  will  re- 
auire  each  party  to  pay  Its  own  costs. 
The  Asiatic  Prince,  103  Fed.  676. 

[c]  SookAt  f««.r— <1)  Where  the  li- 
belant prevails,  but  the  costs  are 
divided,  the  docket  fee  payable  to  his 
proctor  should  be  Included  In  the  bill 
of  costs  before  and  not  after  the  di- 
vision. The  Bencliff,  158  Fed.  877; 
The  L.  F.  Munson.  127  Fed.  767.  (2) 
Where  for  equitable  reasons  the  court 
directed  that  two  thirds  of  the  total 
costs  should  be  paid  by  the  success- 
ful libelant  and  one  third  by  the 
respondent.  It  was  held  that  this  in- 
cluded the  fee  of  the  libelant's  proc- 
tor only,  and  not  that  of  the  respon- 
dent's proctor  taxable  afralnst  his  own 
client.   The  L.  P.  Munson,  127  Fed.  767. 

73.  The  BUen  Holrate,  30  Fed. 
125;  Kearney  v.  A  Plle-Drlver,  3  Fed. 
246;  The  David  Morris,  7  F.  Cas.  No. 
8,696,  Brown  Adm.  273;  The  Bdward 
Albro.  8  F.  Cas.  No.  4.290,  10  Ben. 
668;  The  Joshua  Barker,  13  F.  Cas. 
No.  7,B47,  Abb.  Adm.  215;  Shaw  v. 
Thompson,  21  F.  Cas.  No.  12,726,  Ol- 
cott 144 ;  The  Partrld^  1  Hags.  Adm. 
81. 

Paxtionlar  vronnaa  for  «laallainwM 

spe  infra  .{|  828-331. 

74.  Union  Ice  Co.  v.  Crowall,  BB 
Fed.   87,  S  CCA  #9;  Folser  T.  The 


libel ;™  where  the  question  was  a  novel  one  where, 
the  libel  being  dismissed  for  failure  to  prove  fault, 
there  was  strong  probable  cause  for  the  action,^* 
or  where  it  was  dismissed  for  failure  to  all^e  the 
circumstances  of  the  collision,  but  the  claimant  did 
not  except  to  it;*^  where  no  demand  has  been  made 
or  opportunity  given  to  the  respondent  to  settle;" 
where  suit  was  brought  on  a  bottomry  bond  with- 
out allowing  the  respondent  time  to  examine  the 
terms  included  in  the  bond;**  where  the  libel  was 
prematurely  filed,"  or  delay  has  been  made  in  giving 
notice  of  the  claims  to  the  respondent,^  or  because 
of  delay  in  bringing  the  claim  f  or  where  the  libel- 
ant is  entitled  to  nominal  damages  only  and  the 
suit  is  therefore  dismissed.^  And  so  where  the 
libelant  obtained  a  decree  for  bis  damage,  no  costs 
were  awarded  because  he  refused  on  notice  to  move 
his  vessel  out  of  the  way,*°  or  recovered  only  an 
insufficient  portion  of  his  demands,"*  or  delayed 


Robert  O.  Shaw,  9  F.  Cas.  No.  4,899, 

2  Woodb.  Sc  M.  531;  The  Steamboat 
Thomas  Kiley,  23  F.  Cas.  No.  13,924, 

3  Ben.  228. 

[a]  UBsnooMsfol  aoUon  Inmvltt 
In  ffood  faith. — Where  a  seaman  was 
injured  through  the  negligence  of  the 
ship,  but  his  contributory  negligence 
precluded  him  from  recovering  dam- 
ages, his  action  being  brought  m  good 
faith,  it  was  held  that  he  was  entitled 
to  costs  against  the  claimant.  The 
Wanderer,  20  Fed,  140. 

tb]  Tnere  bo  todudcal  trader  was 
mala,  but  the  respondent  had  always 
been  willing  to  pay  the  contract  price 
sued  for.  costs  were  allowed  against 
the  succeaeful  libelant  The  Sebas- 
tian Bach,  12  Fed.  172. 

[9]  FTMnattiM  anlt^— Coats  may 
be  given  against  one  who  sues  for  a 
debt  before  it  Is  due,  although  the 
libel  was  retained.  The  Papa,  46 
Fed.  576. 

[d]  Tb*  inoraasad  oort  of  an  u- 
neoesaaiT  Ubal  may  be  put  on  the  li- 
belants therein.  The  Maryland,  16 
F.  Cas.  No.  9,218. 

[e]  Costs  mads  neoMsary  fault 
of  preraUlnv  partT'— (1)  A  aucceasful 
libelant  may  oe  required  to  pay  the 
costs  of  additional  work  occasioned 
to  the  commissioner  and  additional 
stenographer's  fees  rendered  neces- 
sary by  bis  mlsstatementa  before  the 
commissioner.  The  Elton,  136  Fed. 
446.  (2)  So  a  libelant  who  la  entitled 
to  recover  for  the  loss  of  a  barge 
through  the  negligence  of  a  tug,  but 
who,  being  an  expert,  falsely  testl- 
fiea  as  to  her  value,  and  procures  other 
witnesses  to  make  statements  as  to 
her  value  which  he  knows  to  be  In- 
correct, for  the  purpose  of  enhancing 
the  amount  of  nls  recovery,  should 
be  required  to  pay  the  costs  of  a  ref- 
erence to  ascertain  such  value.  Pettte 
v.  Boston  Tow-rBoat  Co.,  49  Fed.  464. 
1  CCA  314 

[f]  r allure  to  render  aaalstanoa. — 
Costs  have  been  awarded  against  the 
successful  claimant  for  failure  to 
render  assistance  to  the  other  vessel, 
although  his  vessel  was  not  in  fault 
for  the  collision.  The  Celt,  8  Hagg. 
Adm.  321. 

75.  The  Maggie  J.  Smith,  123  U.  S. 
349.  8  set  159,  31  L.  ed.  175;  The 
Asiatic  Prince,  103  Fed.  676;  The  O. 
C.  De  Witt,  B9  Fed.  620;  Pettie  v. 
Boston  Tow-Boat  Co.,  49  Fed.  464,  1 
CCA  814  [mod  44  Fed.  382];  The  Stel- 
vlo,  84  Fed.  431;  The  Marlnln  S..  28 
Fed.  664;  Irzo  v.  Perkins,  10  Fed.  779; 
Atlas  Steamship  Co.  v.  The  Steam- 
ship Colon.  4  Fed.  469,  18  Blatchf. 
277;  The  Bark  Edward  Albro,  8  F. 
Cas.  No.  4,290,  10  Ben.  668;  The  Brig 
Gomez  de'  Castro,  10  F.  Cas.  No.  5,525, 
10  Ben.  B40:  John  Walls,  Jr.,  13  F. 
Cas.  No.  7,432,  1  Sprague  178;  Mc- 
Glnnls  V.  Carlton,  16  F.  Cas.  No. 
8.799,  Abb.  Adm.  570;  The  Swallow, 
23  F.  Gas.  No.  18.664,  Oloott  4. 

[a]    Wbra  both  parUas  make  ex- 


aggerated claims  costs  will  be  al- 
lowed to  neither.  The  David  Morris, 
7  F.  Caa.  No.  3,596,  Brown  Adm.  273. 

Sb]  Bsorbttaat  bond  demAnaad 
not  aUowML — Costs  will  not  be 
disallowed  because  of  the  exorbitant 
bond  demanded  for  the  release  of  the 
vessel,  where  the  bond  was  fixed  at 
a  much  less  amount  and  It  does  not 
appear  that  the  claimants  have  suf- 
fered loss  from  the  demand.  The 
Alexandra,  104  Fed.  904. 

76.  Forace  v.  Salinas,  60  Fed.  S84; 
The  Weatherby,  49  Fed.  463;  Pettie 
V.  Boston  Tow-Boat  Co..  44  Fed.  3S> 
[mod  49  Fed.  464,  1  CCA  8141. 

[a]  Where  no  tender  maM,  oomtm 
aUowed.^ — The  Blalto,  IB  Fed.  124; 
Johnson  v.  The  Industry,  13  F.  Cas. 
No.  7,391;  The  Wexford,  28  F.  Cas. 
No.  17,472,  6  Ben.  119. 

[b]  waere    leas    was  rseoTa— 
than  waa  offered  before  the  suit  waa 
Instituted,  but  no  tender  was  made 
thereafter,  costs  were  aUowed. 
Tiger  Lily,  14  Fed.  591. 

[c]  An  attempt  at  aaffirttatloM 
for  compromise,  not  followed  by  a 
regular  tender,  does  not  tmerate  mm 
an  equitable  bar  to  coats.  The  H.  B. 
Foster,  11  F.  Caa.  No.  6,390,  Abb.  Adm. 
222. 

77.  The  Thoniaa  M.  Parsons.  120 
Fed.  972. 

78.  The  Martha,  16  F.  Caa.  No. 
9,144,  Blatchf.  ft  H.  IBl. 

n.   The  BoilBotLSS  Fed.  793. 

80.  The  Leo,  IE  F.  Cas.  No.  8,ZE0,  S 
Ben.  669;  The  Sdoto.  21  F.  Cas.  No. 
12,508,  2  Ware  860:  In  re  Stover.  S3 
F.  Cas.  No.  13,600,  1  Curt.  OS. 

81.  The  Olympla,  62  Fed.  »8B  fair 
61  Fed.  120,  0  CCA  803]:  Corka  v. 
The  Belle,  6  F.  Cas.  No.  3,231a;  Crock- 
ett v.  Riley,  6  F.  Gas.  No.  S,402a: 
The  Eliza  and  Abby,  8  F.  Cas.  No. 
4,349,  Blatchf  A  H.  436. 

89.  The  Steam  Ferry  Boat  Warren, 
29  F.  Cas.  No.  17,192,  2  Ben.  408. 

83.  The  Atlantic  63  Fed.  6<t7;  The 
Rosedale,  20  Fed.  447;  The  L.  B. 
Snow,  15  Fed.  282;  The  Moslem.  17 
F.  Cas.  No.  9,876,  Olcott  374 ;  The 
Susan,  23  F.  Gas.  No.  IS^eSl,  3  Ware 
222;  The  Swallow,  23  F.  Gas.  No. 
13,664,  Olcott  4. 

84.  The  Edward  Albro,  8  P.  Caa. 
No.  4,290,  10  Ben.  668. 

88.    The  Pioneer,  53  Fbd.  tTO. 
88.    The  Massachusetta.  10  F.  Caa. 
No.  9.268,  10  Ben.  177. 

87.  The  KomiA.  50  Fed.  618:  The 
Edward  Albro,  8  V.  Caa.  No.  4,200.  10 
Ben.  668. 

88.  Munson  v.  Straits  of  Dover 
Steamship  Co.,  102  Fed.  926.  43  CCA 
57;  Herbst  v.  The  Asiatic  Prince,  07 
Fed.  343;  Barnett  v.  Luther,  2  F. 
Cas.  No.  1,026,  1  Curt,  484.  See  also 
In  re  California  Nav..  etc,  Co.,  110 
fi^.  670. 

88.  Duane  v.  The  Steam-T«s 
Emma  J.  Kennedy,  6  Fed.  J06. 

SO.  Duane  v.  The  St«un-Tac  Blm- 
ma  J,  Kennedy,  K'-Ped.  200.  _ 
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bringing  his  smt  to  a  hearing  for  twelve  years,"^  or 
delayed  a  whole  season  to  inake  repairs,"  or  delayed 
for  thirty  days  to  give  notice  of  claim  for  damages  for 
injuries  caused  by  swells  of  a  passing  steamer,^  or 
because  his  seamen  went  on  board  the  other  ship 
with  knives  and  were  violent,'*  or  because  the  facts 
of  the  eoUipion  were  misstated.*"  "Where  two  libels 
•  are  filed,  one  unnecessarily,  the  cost  of  the  second 
will  not  be  allowed."*  But  allowance  may  be  made 
oh  one  libel  or  infomiation  for  the  eosts  incidental 
to  several  claims." 

329]  (2)  Less  Expensive  Remedy  Available 
to  LibftUuit.  It  has  been  held  that  costs  will  not 
be  allowed  where  the  libelant,  on  account  of  the 
small  amount  sued  for,  had  a  clear  and  less  expen- 
sive remedy  known  to  him  in  the  local  law  courts,"" 
especially  if  the  suit  is  brought  vindictively;"  but 
the  rule  will  not  be  applied  nnle^  the  suit  is 
brought  without  good  reason,^  and  the  burden  is 
upon  the  claimant  to  show  that  the  libelant  had 
such  a  clear  remedy.' 

[$  330]  c  On  Dismissal  of  Libd— (1)  In  Oen- 
eraL  Althoo^  costs  are  osoally  imposed  on  libel- 
ant on  the  dismissal  of  a  libel/  a  dismissal  may  be 


•I.  The  Celestial  Empire,  11  Fed. 
761. 

[a]  But  oovta  wlU  mot  be  wltti- 
held'for  a«l>y  in  bringins  the  suit 
where  the  respondent  concealed  the 
fact  of  the  collision,  causinic  the  li- 
belant's boat  to  so  adrift.  The 
Schooner  Christopher  Columbus,  6  F. 
Cas.  No.  2,705,  8  Ben.  239. 

98.    The  Komuk.  60  Fed.  61S. 

93.  The  Steamboat  Massachusetts, 
16  F.  Cas.  No.  «,258,  10  Ben.  177;  The 
Steamboat  Rhode  Island,  20  F.  Cas. 
No.  11.742,  8  Ben.  60. 

94.  The  Catallna.  2  Splnks  2S. 
96.    The  Maryland.  19  Fed.  851. 

96.  U.  S.  Rev.  St.  S|  977,  978;  The 
Maryland,  16  P.  Cas.  No.  9,218:  The 
R.  P.  Chase,  20  F.  Cas.  No.  12,099,  3 
Ware  294. 

97.  TJ.  S.  Rev.  Bt.  9  919;  The  F. 
Merwln,  9  F.  Cas.  No.  4,893,  10  Ben. 
403. 

98.  The  Bolivar,  3  F.  Cas.  No. 
1,609,  Olcott  474;  The  Boston,  3  F. 
Cas.  No.  1,672,  Olcott  407;  The  Har- 
riet, 11  F.  Cas.  No.  6.096,  Olcott 
184. 

99.  The  Boston,  8  F.  Cas.  No.  1,672, 
Olcott  407. 

1.  Jones  V.  Crowell,  13  F.  Caa  No. 
7,459. 

3.  The  Bolivar,  S  F.  Cas.  No.  1,610 
Olcott  480;  The  Harriet,  11  F.  Cas. 
No.  6,096,  Olcott  184. 

a.  The  Maurice,  130  Fed.  634;  The 
Nahor,  9  Fed.  213 ;  Faber  v.  The  New- 
ark, 8  F.  Cas.  No.  4,602  [rev  on  other 
grounds  18  F.  Cas.  No.  10.141,  1 
Blatchf.  203];  The  Police  Boat  Sene- 
ca, 21  F.  Cas.  No.  12,668,  8  Ben.  509; 
The  Steamboat  Swallow,  23  F.  Cas. 
No.  18,664,  Olcott  4-  Wlnne  v.  The 
Carroll.  30  P.  Cas.  No.  17,87ea. 

4.  Hall  v.  Witter,  93  Fed.  977;  The 
Olytnpla.  62  Fed.  986  [afl  61  Fed.  120. 
9  CCA  898];  The  E\lt&  and  Abby,  8 
F.  Cas.  No.  4,349.  Blatchf.  A  H.  485; 
The  Oeneva,  26  Fed.  647;  McDermott 
V.  The  S.  O.  Owens.  16  F.  Cas.  No. 
8,748,  1  Wall.  Jr.  870  (where  costs 
were  not  allowed  on  the  dismissal  of 
an  unfounded  claim  for  a  Hen,  where 
It  appeared  that  the  owners  of  the 
vessel  had  profited  by  libelant's  serv- 
ices, which  constituted  a  personal 
demand,  under  circumstances  not 
quite  honorable);  The  Martha,  16  F. 
Cas.  No.  9,144,  Blatchf.  &.  H.  161; 
Thurber  v.  The  Sloop  Fannie.  23  P. 
Cas.  No.  14,014,  8  Ben.  429;  The  Steam 
Perry-Boat  Warren,  29  F.  Cas.  No. 
17.192,  2  Ben.  498. 

[a]  "Ther*  ar*  manr  etm*m  In 
which  a  libelant  who  appeared  to  have 
a  sood  cause  of  action,  and  has  been 
defeated  upon  a  doubtful  point  of 
taw,  or  even  of  fact,  has  had  his 


'  cause  dismissed  without  coats.**  Per 
Lowell,  J.,  In  The  Robert  L.  Lane, 
20  P.  Cas.  No.  11,892,  1  Lowell  888, 
893. 

[b]  a—msB  raisff  nusnoceMtfiil^ 
for  rtOxMW  will  not  do  charged  with 
costs  If  they  establish  probable  cause 
for  their  suit.  The  Wanderer,  20  Fed. 
140;  HoCeman  v.  Yarrington,-  12  F. 
Cas.  No.  6.680,  1  Lowell  168;  How- 
land  V.  Conway,  II  F.  Cas.  Na  6,798, 
Abb.  Adm.  281. 

[cl  Dismissal  oa  froonds  not 
pleaded. — Costs  may  be  disallowed 
where  the  libel  is  dismissed  upon 
grounds  not  pleaded.  The  Ocean  Ex- 
press, 22  Fed.  176. 

B.  The  Mary  F.  Chisholm,  129  Fed. 
814;  Reliance  Lumber  Co.  v.  Roths- 
child, 127  Fed.  746;  The  Lindrup.  70 
Fed.  718:  The  Hungaria,  41  Fed.  109 
[aff  42  Fed.  510];  Dooltttle  v.  Knobe- 
loch.  39  Fed.  40;  Wenberg  t.  A  Cargo 
of  Mineral  Phosphate.  16  Fed.  28a; 
Abbey  v.  The  Robert  L.  Stevens,  1  F. 
Cas.  No.  8,  22  HowPr  (N.  Y.)  78 ; 
Beane  v.  The  Mayurka,  2  P.  Cas.  No. 
1,176,  2  Curt.  72;  The  McDonaJd,  16 
P.  Cas.  No.  8.766.  4  Blatchf.  477. 

6.  Pile  Driver  E.  O.  A..  69  Fed. 
1005;  The  City  of  Florence,  56  Fed. 
236;  Lowe  v.  The  Benjamin,  16  P. 
Cas.  No.  8.566,  1  Wall.  Jr.  187. 

7.  The  Francesco,  118  Fed.  112  (a 
suit  In  rem  where  the  subject  matter 
was  a  maritime  contract,  the  breach 
of  an  executory  contract  of  towage, 
and  the  parties  were  within  the  ter- 
minal bounds  of  the  district);  The 
Monte  A.,  12  Fed.  331. 

&    The  Bedford.  3  F.  Cas.  No.  1.216, 

6  Blatchf.  200;  The  Steamship  Favo- 
rlta,  8  F.  Cas.  No.  4,694,  4  Ben.  182; 
The  Nautilus.  17  F.  Cas.  No.  10.058, 
1  Ware  529;  The  Agra  v.  The  Elisa- 
beth Jenkins.  L.  R.  1  P.  C.  601,  4 
Moore  P.  C.  C.  N.  8.  486.  IS  Reprint 
382;  The  Hector,  8  P.  O.  218. 

[a]  OolUalon  batwasa  staam  and 
sailing  TSBSsU— Wher&  on  appeal 
from  a  decree  holding  that  a  tug  was 
at  fault  for  collision  between  her  tow 
and  a  schooner.  It  was  held  that  both 
vessels  were  at  fault,  costs  on  appeal 
would  be  granted  to  neither  party. 
The  Anna  W.,  201  Fed.  68,  119  CCA 
396  [mod  181  Fed.  604]. 

9.  The  Sapphire,  18  Wall.  (U.  8.) 
51,  21  L.  ed.  814;  McCabe  v.  Old  I>o- 
mlnton  Steam-Ship  Co.,  31  Fed.  234; 
The  Exeelsior,  12  Fed.  195;  The  James 
M.  Thompson,  12  Fed.  189;  The  Steam- 
heat  Austin,  2  F.  Cas.  No.  663,  8  Ben. 
11;  The  Perry-Boat  Baltic,  2  F.  Cas., 
No.  823,  2  Ben.  462:  The  Steamboat 
City  of  Hartford,  5  F.  Caa.  No.  2,760, 

7  Ben.  610:  The  Elleanora.  8  P.  Cas. 
No.  4,886,  1?  Blatchf.  88,  8  Reporter 


without  eosts  against  libelant  if  he  had  strong 
probable  cause  of  action.* 

[$  331]  (2)  For  Want  of  Jurisdiction.  Where 
a  cause  is  dismissed  for  lack  of  jurisdiction  no 
costs  are  allowed."  But  the  rule  does  not  apply 
where  the  lack  of  jurisdiction  is  only  disclosed  by 
subsequent  pleadings  or  evidence,  after  the  par- 
ties are  in  court.*  Nor  does  the  rule  apply  where 
the  court  had  jurisdiction  of  the  sabjeet  matter, 
but  had  no  power  to  entertain  tbe  partienlar  f«nn 
of  action.' 

[$  332]  d.  In  Oases  of  Mutual  Fault.  Where 
both  vessels  are  found  in  fault  and  the  damages 
are  divided,  the  rule  as  to  costs  has  not  been  uni- 
form. Some  of  the  early  eases  have  held  that  costs 
should  be  refused  to  both  parties,^  while  others 
have  held  that  the  libelant  should  have  full  costs 
where  no  cross  libel  was  filed,  and  the  loss  was  all 
on  one  side,  or  where  the  libeled  vessel  was  most 
to  blame,"  particularly  if  the  libelant  in  his  state- 
ment of  claim  admits  that  he  is  to  blame.^  But 
it  seems  that  it  is  now  the  rule  in  all  cases  of 
mutual  fault  to  divide  the  eosts  equally  between 
the  guilty  parties." 

810;  The  Mary  Patten,  16  F.  Cas.  No. 
9.223.  2  Lowell  196;  The  Steamboat 
Patterson,  18  P.  Cas.  No.  10,796,  3 
Ben.  299:  The  Brig  Rival.  80  P.  Cas. 
No.  11,867,  1  Sprague  128. 

10.  The  General  Gordon,  6  Aspin. 
638. 

11.  The  Sterling,  106  U.  S.  647,  1 
set  89,  27  L.  ed.  98;  The  North  Star, 
106  TJ.  S.  17,  1  set  41,  27  U  ed.  91; 
The  America,  92  U.  8.  432.  23  L.  ed. 
724;  The  Our  Friend,  142  Fed.  274; 
The  Bellingham,  138  Fed.  619;  The 
City  of  Birmingham,  138  Fed.  666. 
71  CCA  116;  The  Trader,  129  Fed. 
462;  The  Frank  S.  Hall,  128  Fed.  816 
(holding  that  .where  the  damages  re- 
sulting from  collisions  are  divided 
because  both  vessels  were  found  In 
fault,  the  costs  may  properly  be  con- 
sidered as  a  part  of  such  damages 
and  also  divided,  unless  in  exceptional 
cases);  The  Mary  Weaver,  124  Fed. 
977;  Hall  v.  Chisholm,  117  Fed.  807. 
66  CCA  31;  The  Colorado.  117  Fed. 
796:  In  re  Brooklyn  Ferry  Co..  115 
Fed,  664  [a(f  121  Fed.  741.  58  CCA 
231;  The  George  Presley,  111  Fed. 
656,  49  CCA  438;  The  James  X>.  Leary, 
110  Fed.  686  [aff  113  Fed.  1019,  61 
CCA  620];  The  S:dward  Luckenback, 
94  Fed.  544;  The  Horace  B.  Parker. 
76  Fed.  238,  22  CCA  418;  The  Albanv. 
74  Fed.  314  [rev  on  other  grounds 
81  Fed.  966,  27  CCA  28];  Union  Ice 
Co.  V.  Crowell,  66  Fed.  87,  5  CCA 
49;  The  Wyanoke,  42'Ped.  80;  The 
Warren.  25  Fed.  782,  23  Blatchf.  282; 
The  8.  B.  Hume.  24  Fed.  296  [aft  16 
Fed.  814];  The  Hercules.  20  Fed.  205; 
The  Pennsylvania,  16  Fed.  814;  Lane 
V.  The  Suiooner  A.  Denike,  14  P. 
Cas.  No.  8,045,  8  Cliff.  117;  Lenox  v. 
Winialmmet  Co.,  16  F.  Cas.  No.  8.248. 
1  Spraaue  160.  See  also  The  Ala- 
bama. 114  Fed.  214  [mod  126  Fed. 
332.  61  CCA  2381;  The  Mallng,  110 
Fed.  227  [mod  116  Fed.  107]. 

[a]  Tor  sxamVlaf  where,  on  a  libel 
for  collision,  both  vessels  are  held 
In  fault,  and,  libelant's  vessel  alone 
having  been  fnlured,  no  cross  libel  Is 
filed,  and  libelant  recovers  half  his 
damages,  each  side  will  be  allowed 
one  half  of  Its  taxable  costs.  The 
EMward  Luckenback.  94  Fed.  844. 

[b]  Cargo  owners. — (1)  Where 
cargo  owners  Join  in  a  libel  by  the 
vessel  owners  for  a  coHlsion,  and 
hoth  vessels  are  held  in  fault,  the  car- 
go owner  can  recover  only  half  his 
bill  of  costs  from  the  claimant.  The 
Wyanoke,  42  Fed.  80.  <2)  Where 
cargo  owners  fail  In  their  contention 
that  the  cargo  carrying  vessel  war 
not  to  blame,  both  vessels  having 
been  found  In  fault,  they  are  not  en- 
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a»  be  th«  remit 
.  .        tuft  *  Sngland  ib  to 
uuiMi.  it  can  be  shown 
«iitJt/4<  probable  eause." 
^nfMfal  rule  is  to  allow 
,iHmn«I  in  mses  of  inerit- 
,K4>  noDTt  will  exercise  its  dia- 


(tuose  dismiss  without  eosts.^* 
"  No 


^„.MM,,  |»n.i      '-•J^-;^  InsCTUtable  Fault. 

'  *      I      t .  mstTin  «ses  of  inseratable  fault 
•""'.ITLh  in  S<  x^^I^  «»«  'here  the 
In.  'l-^n^j^JJj^^SJcosts  have  been  divided." 
fiMttar**  ijjg  been  dismissed  eosts 

_^  ^^(.tfa  eqoally  divided/*  but  they 
wed  to  the  claimant/'  and  have 
^  .  '  .,.  tfimant" 
'  4.  2a  ^»**       Oompnlsory  PilotageL 
^. ,  ^  ij^missed  on  the  ground  that 
cau£«d  by  the  fault  of  a  eompul- 
r  -intank  under  the  English  admiralty 
ur  eosts."  Bnt  where  other  de- 
'■ttised  and  not  proved,  each  party 

I.  OMte  of  Beferenctt.    There  is  no 
:ioL  rule  as  to  allowing  or  disallowing 
-fi'ereoce.'*    But  the  usual  rule  in  Eog- 
I  auiida  where  more  than  one  third  of  the 
•'.  D.  221;  The  Consett.  6 


("I 


-'» 


libelant's  claim  is  disallowed  by  the  registrar  it  to 
condemn  him  in  the  eosts  of  the  referaiee.'  Cosu 
of  ai^>eal  from  or  exoepUona  to  the  r^istnr'!  gr 
commissioner's  report  osually  follow  the  rcsuk.^ 

337]   i.  EiFeet  of  Tender.   Coste  win  aa  be 
allowed'  where  a  tender  of  the  amooiit  neami 
has  been  made  before  suit  and  refused.**   Be  a 
order  io  have  this  effect  the  tender  should  be  i 
.continuing  one,''  and  the  money  shonld  be  faro^ 
into  court."  Where  this  has  been  done  eosts  mar  ^ 
awarded  to  the  reqtondent,  if  no  greater  sum  titu 
that  tendered  is  awarded.^   A  tender  made  -^hs. 
the  answer  is  filed,  including  costs  for  an  amojE: 
equal  to  that  recovered,  will  entitle  the  claiman:  tu 
costs  subsequently  incurred.^   Such  a  tender  bxs: 
state  how  much  is  tendered  in  payment  of  the  daia 
and  how  much  for  costs.** 

Inclnsion  of  costs  in  tender.  A  tender  should  in- 
clude not  only  the  debt,  but  all  costs  inenrred  i:p 
to  the  time  of  making  it."  It  is  not  necessarr  u> 
offer  a  docket  fee  in  making  a  tender  before  tii»L'' 
nor  deposition  fees,  the  charge  for  which  only  be- 
comes taxable  when  they  are  admitted  in  evident." 

338]  2.  Items  Taxable"— a.  Statutory  Costs— 
(1)  In  GeneraL  The  costs  which  are  taxable  and 
recoverable  by  the  prevailing  party  in  a  eanse  an 
prescribed  by  statate,"*  and  the  court  has  no  pover 
to  allow  costs  other  than  such  statutozT-  costs.'* 


'  i      li«  Oolnmbus.  •  P.  Ca*  No. 
JO  -Wm.  384:  The  Marpesls. 
"  ■  '  1''.'  C.  221,  S  Moore  P.  C  N.  S. 
•s  "'7  'ityrint  387;  Tlw  Backhurst, 
.  "  . ' '  Th«  Citr  of  Cambrid^,  3 
"         The  Virgo,  t  Aspln.  286; 
";'"'*  *  Brown  A  L.  82;  The 

7  Jur.  859;  The  WaahliiE- 
'uV.  1087;  The  Itinerant,  2  W. 
~j>i-  The  Harold  Hau-fager,  18 

■  ■:  ir  'vZ:  The  Marguerite,  10  L.  C. 

■  ■  '  '  siuart  Vice-Adm.  (L.  C.)  19. 
-  -~i.c  The  Monkseaton,  14  P.  D.  61; 

\'C  Naples.  11  P.  I>.  1*4. 

13.  The  Mopnlns  Ugrht.   t  Wall, 
5:.>  ?S0,  IT  X<.  ed.  8(2;  Tli«  Ploi^ 

l\  Hall,  14  Fed.  498. 

14.  i>unton  V.  Allan  Una  Staam- 
,  <  u  CO..  115  Fed.  S»  [aS  119  Fed. 
..     So  CCA  641];  The  Florence  P. 

14  Fed.  408. 

15.  Lucas  V.  The  Ttumwa  Swann, 
/k.  Cas.  No.  8.588,  S  McLean  282. 

X^Ab^  Adm.  1S8. 

!«,  Assante  T.  Charleston  Bridge 
v>..  40  Fed.  785. 

IT.  The  Schooner  Breeie,  4  F.  Caa. 
V\  1,82*.  6  Ben.  14, 
'  M.  The  Steamboat  Bayard  v.  The 
iP.*vimboat  Coal  ^IfX.  »  F.  Caa.  No, 
-  2  Plttsb.  (Pa.)  1«B:  The  Bark 
V^':i»to,  14  F.  Caai  No.  7,<00,  2 
v««hea  128. 

^  The  Schwan.  L.  It  4  A.  *  B. 
■  V*  m»e  Royal  Charter.  K  R.  I  A. 
A  IE.  382;  General  Steam  Nav.  Co. 
^  t.^don.  etc.  Shipping  Co.,  2  Hx. 
-,\  *<T:  The  J.  H.  Henkea.  12  P.  D. 

The  Hankow,  4  -P.  r>.  197;  The 
fc-v*w%.-«ton.  5  P.  D.  90;  The  Juno.  1 
U  1S5:  The  .Caator.  8  I*  T.  Rep. 

1.  J.  Adm.  201;  The  AdmlnaBoxer, 
fi^bk  1*3, 

tal  OMia  «f  ooaa  aottM  are  with* 
m  the  nila.  Th*  Ruby.  18  p.  IX  129: 
^  ^  I.U8h,  298. 

hew  Cay,  8  P.  IX  49; 
'n.  204. 

•iMTg.  i«  P.  IX  112: 

T.  Rep.  N.  &  544, 
Dtthh,  K  Aspln.  154; 
In.  882;  The  Naomi. 
»  Berbloe,  OUT. 
*  Bmpreaa  Kugenle. 
!»a«rlMa.  L.uaK  20: 
«l:  The  Qvehw.  4 


Que.  L.  101;  The  Normanton,  4  Que. 
L.  IS.  See  also  The  Mary,  7  P.  D. 
201;  The  Savemake.  S  P.  D.  168. 

as.  The  Steam  Ferry-Boat  Baltic, 
2  F.  Caa.  No.  824.  2  Ben.  195;  The 
Black  Prtnce,  Luah.  888. 

M.  Eklward  Hlnes  Lumber  Co.  v. 
Chamberlain,  118  Fed.  718,  56  CCA 
238;  The  Dennis  Valentine,  67  Fed. 
388,  6  CCA  409;  The  Serapla,  27  Fed. 
436;  The  Bark  ATaska.  1  F.  Cas.  No. 
129.  3  Ben.  891;  The  Brothers,  4  F. 
Cas.  No.  1,968,  10  Ben.  400;  Davis  v. 
Five  Hundred  and  Seventy-Four  Bags 
Coffee,  7  F.  Cas.  No.  S.633a;  Dedekam 
V.  Vose,  7  F.  Cas.  No.  3,732  [7  F.  Cas. 
No.  SJi9.  2  BUtchf.  44];  Evans  v. 
The  Charles.  2  F.  Caa.  No.  4.658. 
Newb.  Adm.  229;  Heaslan  v.  The  Ed- 
ward Howard,  12  F.  Cas.  No.  8,436. 
Newb.  Adm.  622;  Lubker  v.  The  A. 
H.  Qulnby.  16  F.  Cas.  No.  8,588.  8 
Reporter  SOS.  7  WklyNC  (Pa.)  609; 
The  M.  M.  Caleb.  17  F.  Cas.  No.  9,882, 
9  Ben.  159;  One  Hundred  and  Twelve 
Sticks  Timber.  18  F.  Caa.  No.  10,624, 
8  Ben.  214;  The  Sunshine.  23  F.  Caa. 
Nol  13,623,  Brown  Adm.  78. 

as.  The  Walter  W.  Pharo.  29  F. 
Caa.  No.  17,124,  1  Lowell  427.  See 
also  The  Tiger  LUy,  14  Fed.  691. 

M>  Davis  V.  Five  Hundred  and 
Seventy-four  Baga  CoSee,  7  F.  Caa. 
No.  S.633a  (where  on  reversal  the 
claimant's  and  appellant's  costs  on 
appeal  only  were  allowed) ;  Evana  v. 
Charlea.  8  F.  Caa.  Na  4,568,  Newb. 
Adm.  829. 

(a]  Wder  Adabnttr  Sal*  Vo.  as 
of  the  district  court  for  the  southern 
district  of  New  York,  which  provides 
that  a  tender  inter  partes  before  suit 
shall  be  of  no  avail  In  defense  or  In 
discharge  of  costs  unless  on  suit 
brought  the  same  tender  la  deposited 
In  court,  a  claimant  who  failed  to 
deposit  the  amount  la  liable  for  In- 
terest thereon  and  for  costs  of  such 
court,  although  libelant  failed  to  re- 
cover a  more  favoratrie  decree.  The 
Ponce,  178  Fed.  78.  103  CCA  348. 

[b]  Veadev  at  partlenlar  yiaoa. — 
Where  seamen's  wages  bave  been  de- 
manded before  suit,  an  oiler  to  pay  at 
the  owner's  countlnghouse  and  no- 
where else  la  not  a  bar  to  costsL  The 
Sarah  Jane^  21  F.  Cas.  No.  12.248, 
Blatch.  *  M.  401. 

[e]   Aa  am— S  at  ■■gmiaWea  Xoc 


comproMlaa  la  not  a  bar  to  costi 

without  a  tendw  or  direct  offer.  Titt 
H.  B.  Foster,  11  F.  (3as.  Nou  S^XtO,  Abb. 
Adm.  222. 

ST.  The  Olencab^  78  FM.  2T9 
Dedekam  v.  Vose.  7  F.  Caa.  Nol  2.T32 
[aff  7  F.  Cas.  No.  3.729,  2  Blatchf 
44];  Lubker  v.  The  A.  H.  Qninby.  la 
P.  Cas.  No.  8,586,  S  Reporter 
The  M.  M.  Caleb,  17  F.  Cas.  Ha.  9.SS:. 
9  Ben.  159. 

(a]  Whac*  aaok  party  tpt*—  la 
offer  of  settlSBMBt  libelant  is  entitled 
to  costs  where  he  recovers  more  th^ 
he  Is  offered,  althou^  mu^  less  tlua 
h«  has  demanded.  The  Walter  T 
Phan^  29  F.  Caa.  No.  17,124,  1  LoweU 
487. 

Sa  The  Doinla  ValentlMb.  47  Fed 
684  raff  67  Fed.  298.  6  CCA  4«9]. 

Ca)  raittaa  hnmht  la  TIbalaali 
hj  ainwiiM— *  aa  provided  by  the  de- 
cree will  aot  be  held  reaponslMa  for 
the  refusal  of  the  tender.  The  Den- 
nis Valentine,  47  Fed.  SS4  [alT  fi7  Ftod. 
298,  8  CCA  409]. 

•9.    The  Good  Hope.  40  Fed.  S08. 

SO.  Bdward  Hines  Lumber  Co.  v. 
(Hiamberlaln,  118  Fed.  716,  55  OCA 
238. 

[a]  The  xala  apVUas  aotwfthsta^ 
tMM  tm»  veaael  haa  aeveg  h— m  aeiaea. — 

The  suit  Is  commenced  by  filing  the 
libel  and  delivering  the  writ  to  t&c 
ofDeer  so  as  to  entitle  the  libelant  to 
costs.  The  Sunshiny  22  F.  Cha.  N& 
13,623.  Brown  Adm.  7S. 

n.   See  oases  Infra  this  note. 

tal  The  dMksfe  tm  *mmm  aoc  he- 
BOMO  d«o  feafMa  tilal.  and  when  no: 
tendered  It  is  the  clerk's  duty  to  lu 
one  when  the  respondent  establishes 
that  the  amoant  tendered  Is  BulBcieat 
to  meet  the  in>elant's  claim.  Tt« 
Claverbum.  148  Fed.  IS*;  llorltt.  etc. 
Derrick,  etc.,  Cou  v.  CatAUl,  etc. 
Steamboat  Co.,  112  Fed.  442. 

as.    The  Claverbum.  148  Fed.  1«. 


Rev.  St.  11  82S-S54.  2t 
262  I  2L 


infra.  |  342. 

38.  u.  a 

U.  S.  St.  at  L.  184 

ra]    «%•  st«««t_  

tiBM  tha  Hffht  to  coals  siii  issa.  or  ax 
the  time  of  tazatltm,  ooatnls  the 
rate  of  compensatlott  of  pwirtaia 
StuITfs  T.  The  Jos^  JOhBSOB.  S3  F. 
Cas.  No.  ]U78a. 

,  as.   Pactte  Mall  StesMtsklp  Ca  t. 

Tversen,  1B4  VM.>4Se,  SS  OCA  toc. 
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ezeept  in  the  case  of  actual  and  necMsary  diabnrse- 
ments,"  and  vrgwaiea  inenized  under  rule  or  order 
of  oonrt.*' 

•  [$  339]   (2)  Frocten*  FeM»<»)  Dodut  Fee. 

The  inoetor  is  entitled  to  a  dod»t  fee  of  twenty 
dollanr  on  the  final  hearing,"  and  this  fee  is  tax- 
able oidy  on  final  hearii^.  As  a  rule  where  there 
Ib  but  one  trial,  there  should  be  but  one  docket 
fee.*°  But  a  single  trial  does  not  alone  prove  that 
there  are  not  separate  claims  involving  different 
preparation  and  to  some  extent  different  proof^*^ 
Thus  where  there  is  a  libel  and  cross  libel,  two 


doeket  fees  ue  taxable,  althottj^  there  is  but  one 
trial.^  A  proetor  who  represents  more  than  one 
libelant  in  claims  which  are  or  oug^t  to  be  con- 
solidated is  entitled  to  but  one  doeket  fee." 

i%  340]  (b)  Depositton  Fml  Where  a  caw  is 
referred  to  a  commissioner  to  take  the  testimony 
under  Admiralty  Bnle  No.  19,  a  deposition  fee  wiU 
be  allowed  for  each  d«M)sition  taken  and  admitted 
to  evidence.**  Such  a  lee  should  not  be  allowed  in 
respeet  to  witness^  whose  testimoiqr  is  takax  in 
open  court." 

[$  341]    (3)  Other  Fees.   The  fees  to  be  taxed 


[a]  Conastf  f«M  (1)  are  not  now 
allowed  as  part  of  the  taxable  costs. 
The  Baltimore,  8  Wall.  (U.  S.)  377, 
19  I.,  fld.  leS:  The  Liverpool  Packet, 
16  F.  Cas.  No.  8,407.  2  Sprague  37. 
(2)  But  where  a  fund  Is  in  court  an 
allowance  of  counsel  fees  irrespective 
of  statutory  provisions  is  permissible. 
The  Gordon  Campbell,  ISl  Fed.  963 

4 foil  Florida  Internal  Imp.  Fund  v. 
Ireenoush,  IDS  TJ.  8.  527,  26  L.  ed. 
31571;  'fte  Wreath,  80  P.  Caa.  No. 
18,061,  ft  Fhila  (Pa.)  467.  (3)  The 
allowance,  when  maaft,  is  for  excep- 
tional and  extraordinary  reasons.  The 
Wreath,  supra.  (4)  A  counsel  fee  for 
successfully  resisting  a  mortgagee's 
claim  was  allowed  out  of  the  funds 
In  court  in  Shannon  v.  The  Angelique, 
21  F.  Cas.  Na  12,706.  (6)  Ffior  to 
Febr.  2«,  1853,  tbe  allowance  of  a 
counsel  fee  was  permissible  In  the 
discretion  of  the  court.  The  ApoUon, 
•  Wheat.  (U.  8.)  <  L.  ed.  111. 

<8)  But  the  allowance  was  not  fa- 
vored. The  Margaret  v.  The  Connes- 
toga,  16  F.  Cas.  No.  8,070,  2  WaU.  Jr. 

iiir 

[bl  HUsafAi— Since  there  Is  no 
statutory  provision  for  the  allow- 
ance of  mDeage  to  a  proctor  In  at- 
tending on  the  taking  of  depositions, 
no  such  allowance  can  be  taxed  as 
costs.  Padflc  Mall  Steamship  Co. 
V.  Iverson.  164  Fed.  450,  81  CCA 
306. 

W.    See  Infra  I  837. 

37.  See  Infra  (  338. 

38.  U.  S.  Rev.  St.  i  824;  Goodyear 
V.  Sawyer.  17  Fed.  2;  The  Alert,  15 
Fed.  620;  The  Bay  City,  8  Fed.  47,  2 
Fllpp.  703;  Hayford  v.  Grifflth.  11  F. 
Cas.  No.  6,263,  3  Blatchf.  34;  Thome 
V.  The  Victoria,  23  F.  Caa  No.  13.988. 

[a]  BecoveiT  of  less  than  fifty 
dollaws.— ■(!)  Under  U.  S.  Rev.  St. 
I  824,  where  the  libelant  recovers  less 
than  flfty  dollars,  only  a  docket  fee  of 
ten  dollars  Is  Allowed.  The  Mount 
Bden,  87  Fed.  483.  (2>  Costs  In  the 
New  Tork  southern  district  court,  on 
the  admission  that  less  than  fifty 
dollars  is  due  and  the  recovery  ~at 
less  than  that  sum,  are  restricted  to 
summary  costs.  MoGlnnls  V.  Carlton, 
16  F.  Cak  No.  8,799,  Abb.  Adm. 
670. 

[b]  VlsnaiT  oosts. — ^Where,  from 
Its  amount,  the  action  is  properly  a 
summary  one,  the  fact  that  the  pro- 
ceedings are  In  plenary  form  will  not 
entitle  the  libelant  to  tax  plenary 
costs.  McGlnnlB  v.  Carlton,  16  F. 
Cas.  No.  8,799,  Abb.  Adm.  670.  See 
also  The  Ethel,  69  Fed.  474. 

[e]  Olvlsloa  of  dooM  fee.— (1) 
Where  libelant  was  the  prevailing 
party  In  a  suit  In  admiralty,  but  for 
equitable  reasons  the  court  directed 
that  tbe  coats  be  divided  and  paid  by 
tbe  parties  In  stated  proportions,  such 
order  should  b«  construed  as  Includ- 
ing the  statutory  fee  for  libelant's 
proctor,  which  In  ordinary  course 
would  nave  been  taxed  as  costs  (Tbe 
Bencllf!^  158  Fed.  377;  The  L.  F.  Mun- 
son,  127  Fed.  767);  <2)  but  not  a  fee 
for  respondent's  proctor,  which,  if 
taxable  under  the  statute.  Is  only  so 
against  his  own  client  (The  L.  T. 
Munson,  127  Fed.  767). 

at.  Herrltt,  etc..  Derrick,  etc.,  Co. 
T.  CatsMllTete.,  Steamboat  Co..  112 
Fed.  442;  The  kount  Bden,  87  Fed. 
488;  The  Anohorla,  IS  Fed.  8«9;  Dede- 


kam  V.  Vose,  7  F.  Cas.  No.  8,731,  3 
Blatchf.  163. 

[a]    To  oowrtltate  a  flaal  neazliLg 

(1)  within  the  meaning  of  IT.  S.  Rev. 
St.  S  824,  there  must  be  a  hearing 
of  the  cause  on  Its  merits;  that  Is,  a 
Bubmiasion  of  It  to  the  court  In  such 
shape  as  the  parties  choose  to  give 
It,  with  a'  view  to  a-  determination 
whether  plaintiff  or  libelant  has  made 
out  the  case  stated  by  him  in  his  bill 
or  libel  as  the  ground  for  the  per- 
manent relief  which  his  pleading 
seeks,  on  such  proof  as  the  imrtles 
place  before  the  court.  CPlaherty  v. 
Hamburg-American  Packet  Co.,  168 
Fed.  411;  Swan  v.  Wiley,  etc.,  Camp 
Co.,  161  Fed.  236  fdisappr  Hayford  v. 
Griffith,  11  F.  Cas.  No.  6.264,  3 
Blatchf.  791  (in  which  cases  it  was 
held  that  the  granting  of  an  order 
dismissing  the  cause  on  motion  before 
hearing  is  deemed  a  final  hearing 
within  the  meaning  of  the  statute); 
The  Mount. Eden.  87  Fed.  483;  The  H. 
C.  Grady,  87  Fed.  483;  Kelly  v.  The 
Topsy,  45  Fed.  486;  Kobala  v.  The 
Steamship  Stanley  Dollar,  3  Hawaii 
Fed.  436.  See  also  Mercartney  v. 
Crittenden,  24  Fed.  401;  Wooster  v. 
Handy,  28  Fed.  49,  23  Blatchf.  112. 

(2)  The  entry  by  agreement  of  the 

fiartles  of  a  decree  In  favor  of  an 
ntervener  In  a  libel  of  Intervention 
la  such  a  flnal  hearing,  although  the 
matter  never  actually  came  on  for 
hearing.  The  H.  C.  Grady,  87  Fed. 
488.  (3>  But  where  an  offer  of  Judg- 
ment made  by  a  respondent  under 
Admiralty  Rule  No.  36  of  the  south- 
em  district  of  New  Tork  Is  accepted, 
and  there  is  no  bearing  by  the  court 
upon  the  merits  of  the  case,  the  li- 
belant is  not  entitled  to  tax  a  docket 
fee,  but  is  entitled  to  tax  disburse- 
ments necessarily  made  In  order  to 
avail  himself  of  the  offer.  Swan  t. 
Wiley,  etc..  Camp  Co.,  161  Fed.  228. 
(4)  A  hearing  on  exceptions  to  the 
answer  for  Insnfllelency  is  not  such 
a  flnal  hearing.  The  Anoboria,  23  Fed. 
669.  (5)  Nor  la  a  proceeding  before 
a  commissioner  on  a  reference.  The 
Mount  Eden,  87  Fed.  483.  (6)  And 
the  same  Is  true  of  a  hearing  of  ex- 
ceptions to  a  commlssioner'a  report. 
In  re  Trundy,  18  Fed.  607;  Kobata  v. 
The  Steamship  Stanley  Dollar,  3 
Hawaii  Fed.  436.  (7)  The  fee  la  tax- 
able whenever  the  trial  la  entered  on 
by  the  Introduction  of  teatlmony  or 
the  flnal  opening  of  the  argument  on 
a  flnal  hearing.  The  Bay  City,  8  Fed. 
47,  2  Fllpp.  70S. 

40.  The  Meduaa,  47  Fed.  821;  In 
re  Trundy,  18  Fed.  607. 

[a]  In  orosa  appeals  heard  to- 
getliev  on  the  same  evldenoe  only  one 
docket  fee  Is  taxable.  The  Nellie  G. 
Rumball,  84  Fed.  681,  28  CCA  617. 

41.  Britlah,  eta.  Steam  Nav.  Co. 
V.  Ddaware,  etc.  R.  Co..  196  Fed. 
984. 

tt.  British,  etc..  Steam  Nav.  Co., 
V.  Delaware,  etc.,  R.  Ca,  195  Fed. 
984. 

43.  The  Stanley  Dollar.  160  Fed. 
911;  The  Gordon  Campbell.  131  Fed. 
963;  The  Mount  Sden,  87  Fed.  483; 
The  H.  C.  Grady,  84  Fed.  226;  The 
State  of  Missouri,  76  Fed.  S76,  22  CCA 
239;  The  Julia,  67  Fed.  233;  The  Me- 
dusa, 47  Fed.  821  (where  separate 
suits  were  heard  together,  but  no 
order  far  fMHiKrtidatlOB  was  made); 


The  Jeremiah,  18  P.  Caa.  No.  7,290, 
10  Ben.  338. 

In  Tbe  Oregon,'  138  Fed.  609,  6B 
CCA  603,  It  waa  held  that  where  a 
large  number  of  persons  Joined  In  the 
same  libel,  appearing  by  the  same 
attorney,  and  the  cause  of  action  of 
each  was  proved  by  substantially  the 
same  witnesses,  the  allowance  of  a 
proctor's  fee  of  ten  dollars  on  each 
claim  waa  ample,-  and  would  not  be 
disturbed  on  appeal. 

[a]  Wbere  separate  petlttoBS  for 
tnterveatlon  were  filed  by  ths  same 
prootor  on  bAau  of  different  parties 
having  claims  against  the  same  ves- 
sel, it  was  aald  that  such  petitions 
did  not  have  any  recognized  status 
under  the  admiralty  rules  of  prac- 
tice, and  in  view  of  all  the  facta, 
appearing  at  the  hearing  a  decree 
would  be  entered  consolidating  the 
petitions  and  allowing  one  proctor's 
fee  on  the  original  petition  and  one 
on  the  consolidated  petitions.  The 
John  McDermott.  109  Fed.  90. 

[b]  XepressBtatloii  by  smarmte 
oonnseLr-d}  Where  any  order  Is 
made  allowing  a  party  to  appear  sep- 
arately by  counsel  It  must  be  con- 
slderM  to  be  one  of  the  terms  of  such 
order  that  It  Is  granted  subject  to  the 
disallowance  in  whole  or  In  part  of 
coats  of  counsel  at  the  hearing.  The 
X^ngford,  6  P.  D.  60.  (2)  Seamen 
whose  Interests  were  similar  to  those 
of  the  owners,  master,  and  a  majority 
of  the  crew,  yet  who  were  represented 
In  consolidated  salvage  suits  by  sep- 
arate counsel,  were  held  not  entitled 
to  costs,  but  were  not  condemned  to 
pay  the  entire  costs  to  which  defend- 
ant had  been  put  by  tbe  separate 
representation.  The  Bremen.  10  As- 
pin.  229. 

44.  U.  S.  Rev.  St.  I  824;  Tbe  Sallie 
P.  Iilnderman.  22  Fed.  667;  Jerman 
V.  Stewart.  12  Fed.  271;  Beckwlth  v. 
Easton.  8  F.  Cas.  Na  1,212,  4  Ben. 
867. 

[a]  Veoessity  of  nse  of  depoai- 

ttra. — A  party  in  admiralty  can  tax 
neither  costs  nor  disbursements  In 
respect  of  depositions  taken  by  him 
which  he  did  not  offer  In  evidence. 
The  Peralana,  168  Fed.  912.  In  Dede- 
kam  V.  Vose,  7  F.  Cas.  Na  1,720,  % 
Blatchf.  77,  it  was  held  that  a  fee 
could  not  be  taxed  In  the  circuit  court 
on  an  appeal  In  admiralty  for  a  dei>o- 
sltlon  taken  In  the  district  court  and 
read  In  evidence  at  the  hearing  In 
the  circuit  court  from  the  apostles. 

[b]  Answers  to  interrogatories 
propounded  at  the  close  of  the  plead- 
ing under  Admiralty  Rules  Nos.  23. 
27,  although  sworn  to,  are  not  a 
"deposition"  for  which  costs  can  be 
taxed.  Per  Brown,  J.,  In  The  Serapis. 
87  Fed.  436,  442. 

[c]  Testlmonj  taken  In  oollateral 
VrooeedlnT'— "U.  S.  Rev.  St.  |  824, 
allowing  the  taxation  of  $2.60  for 
each  deposition  taken  and  admitted 
in  evidence  In  a  cause,'  does  not  apply 
to  testimony  taken  before  a  commls. 
stoner  appointed  to  make  dtstrtbutlon 
of  a  fund  in  tbe  registry  of  a  court 
of  admiralty  arising  frmn  the  sale 
of  a  vessef'  Dalsell  v.  The  Daniel 


Kalne.  81  Fed.  ?4<,  747. 

W.  Brlkason  T.  Grandfleld, 
Ted.  22(. 
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and  allowed  clerks.^  inarabalSf"  oommissionera,*' 
witnesses,*"  jurors,  and  printers,"^  are  fixed  by 
statute. 

[5  342]   b.  Actual  and  Necessary  Disbursfr- 


ments.  In  addition  to  the  fera  allowed  by  statute 
the  courts  may  allow  the  recovery  of  disbarsementa 
which  were  necessarily  or  reasonably  incorred  in. 
the  preparation  or  conduct  of  a  ease.' 


46.  The  Thomae  Fletcher,  24  Fed. 
481;  The  Schooner  F.  Merwin,  9  F. 
Cas.  No.  4,898,  10  Ben.  408:  The  Tacht 
Siren,  22  F.  Caa.  No.  12,910,  9  Ben. 
194. 

[a]    Br  V.  «.  B«T.  n.  S  828,  the 

clerk  Is  allowed  fees  for  hie  various 
services  In  the  progress  of  a  suit, 
such  as  issuing  process  and  sub- 
poenas, flllng  papers,  admlnisteriDK 
oaths,  certlfylDK  records  on  appeal, 
etc.  In  United  States  courts  sub- 
pcenas  are  always  issued  by  the  clerk 
and  not  by  the  proctor.  The  clerk  is 
also  entitled  to  'a  commission  on 
moneys  deposited  in  and  paid  out  of 
the  registry  of  the  court. 

lb]  ■'XMelTlWt  ^Mistag,  and  pay- 
ing out  nuMie7.'^(i)  where  a  de- 
cree for  salvage  Is  rendered,  bat  the 
claim  is  paid  without  sale  of  the 
vessel  libeled,  the  clerk,  under  T7.  S. 
Bev.  St.  t  828,  giving  htm  a  com- 
mission for  "receiving,  keeping,  and 
Itaylng  out  money"  tn  pursuance  of 
any  order  of  courL  of  a  given  per 
cent  of  the  amount  '^celved,  kept, 
and  paid,"  la  not  entitled  to  any  com- 
pensation. Smith  V.  The  Morgan 
City,  30  Fed.  672,  <2)  Where  a  vessel 
Is  sold  by  a  trustee  under  the  Lim- 
ited Liability  Act,  and  the  proceeds 
are  paid  into  court,  the  clerk's  com- 
mission Is  payable  from  such  pro- 
ceeds, although  the  owner  appears 
and  contests  the  liability  of  the  ves- 
sel. The  Vernon,  36  Fed.  113.  (3) 
Where  a  clerk  takes  charge  of  a  large 
sum  of  money  by  order  of  the  court 
bn  the  application  of  the  parties  in 
Interest  and  for  their  pecuniary  bene- 
fit, imposlnron  him  cares,  responsi- 
btllties,  and  duties  In  addltlpn  to 
those  previously  existing,  the  court 
may  make  an  allowance  to  him  for 
such  services.  The  Advance,  60  Fed. 
422.  (4)  A  clerk  is  entitled  to  com- 
missions on  moneys  deposited  In  bank 
under  a  decree  of  the  court.  Ex  p. 
Prescott,  19  F.  Cas.  No.  11,388,  2  Gafi. 
146. 

[c1  When  a  Ubel  Is  dismlsssd 
"wllihont  oosts  to  tho  libelant  or 
claJmant,"  It  means  simply  that 
neither  party  Is  to  claim  costs  of 
the  other,  and  has  no  reference  to  the 
claims  of  the  clerk,  for  bis  fees,  upon 
the  party  for  whom  the  services 
were  rendered.  In  re  Btover,  23  F. 
Caa.  No.  13,507,  IXJurt.  201. 

[d]  Objections  to  olexirs  oo«te.~ 
General  objections  to  a  clerk's  costs 
will  not  be  considered.  The  objec- 
tions must  be  specified,  Dedekam  v. 
Vose,  7  P.  Gas.  No.  8,731,  3  Blatchf. 
163. 

47.  The  Robert  R.  Kirkland,  158 
Fed.  863,  88  CCA  46  [alE  143  Fed. 
610];  In  re  Allegheny,  86  Fed.  463; 
Jorgensen  v.  Three  Thousand  One 
Hundred  and  Seventy-Three  ^Casks 
Cement,  40  Fed.  606;  Smith  V.  The 
Morgan  City,  39  Fed.  572;  The  Ver- 
non. 36  Fed.  118;  Robinson  v.  Fifteen 
Thousand  Five  Hundred  and  Sixteen 
Bags  Su»r,  SS'Fed.  603;  The  Oeorge- 
anna,  31  Fed.  405;  The  San  Jacinto,  30 
Fed.  266;  The  Wavelet,  26  Fed.  733; 
The  Nellie  Peck,  25  Fed.  463;  The 
Peraeverance,  22  Fed.  462;  The  Colo- 
rado. 21  Fed.  592;  The  J.  W.  Dennis, 
19  Fed.  799;  The  John  E.  Mulford, 
18  Fed.  456;  The  Jeanle  L.andles,  17 
Fed.  91,  9  Sawy.  102;  The  Cllntonla, 
ill  Fed.  740;  The  Steamship  Acadia, 
1  F.  Cas.  No.  23,  10  Ben.  482;  The 
Steamship  Circassian,  6  F.  Cas.  No. 
2,725,  6  Ben.  512:  The  City  of  Wash- 
ington. 6  F.  Cas.  No.  2,772.  18  Blatchf. 
410;  The  Schooner  F.  Herwln,  9  F. 
Cas.  No.  4,893.  10  Ben.  403:  The 
Canal  Boat  Independent,  48  F.  Cas. 
No.  7.018,  9  Ben.  489;  The  Steamship 
Russbii,  21  F.  Cas.  No.  12.170,  B  Ben. 
84;  Pacific  M^l  Steamahlp  Co.  v.  The 
Paclflo,  2  Hawaii  Fad.  64. 

[a1  Bf  V.  S.  Bor.  m.  I  888,  ithe 
marwial  is  entitled  to  fees  lor  attach^ 


ing  property,  serving  proeeee,  and  the 
expenses  Incident  to  keeping  and  sell- 
ing property.    He  is  also  entitled  to 

Soundage  when  the  claim  Is  settled 
y  the  parties,  and  on  a  levy  under 
execution.  See  also  United  States 
Marshals  [89  Cyc  1806  et  seq]. 

48.  See  Kelly  v.  The  Topsy,  46 
Fed.  486:  Dalzeli  v.  The  Daniel  Kalne, 
31  Fed.  746;  The  Frlsla,  27  Fed.  480; 
The  Wavelet,  26  Fed.  738;  The  Sallle 
P.  Linderman,  22^  Fed.  6B7;  The 
Schooner  F.  Merwin,  2  7.  Gas.  No. 
4,893,  10  Ben,  403. 

[a}  OonuHissiOMKa'  t%m  WSM  (or- 
movu'  oontroUed  bj  V.  ■.  Bsv.  Kt. 

S84?>— Thia  cectlon  was  superseded 
r  Act  May  28,  1896,  o  262  {  21  (29 
U.  8.  St  at  L.  184),  which  now  fixes 
the  compensation  of  commissioners. 

[b]  BafWoaoe;  failnxr  of  partlM 
to  appear.  'The  oommissloners  fee 
for  a  refMWiee  Is  chargeable,  al- 
though the  parties  do  iu>t  appear.  The 
Wavelet,  26^  Fed.  728.  ^ 
_  [o]  n  tlM  oaM  vt  a  -tonlgn  eom- 
suiannor  to  take  testimony,  where 
there  Is  no  proof  of  a  oustomary  rate 
of  charges,  proof  that  the  sum  paid 
the  commissioner  Is  a  reasonable  sunr 
for  such  services  at  such  place  will 
warrant  the  allowance  of  the  item  as 
a  proper  disbursement.  The  Frlsla, 
27  Fed.  480. 

.  49.  U.  S.  Rev.  St  SS  848-851; 
Leary  v.  The  Miranda,  40  Fed.  807; 
The  Syracuse,  36  Fed.  83>). 

[a]  Party  m  wltness^Witness' 
fees  and  mileage  for  the  attendance 
of  a  party  to  an  admiralty  suit  can- 
not be  taxed  In  his  favor  against  the 
other  party.  The  Schooner  Elllsabeth 
and  Helen,  8  F.  Caa.  No.  4,354,  4 
Ben.  101.  , 

[b1  On  the  subject  of  mllelkge 
payable  to  wittMsses  see  The  Syra- 
cuse. 36  Fed.  830:  The  Vernon,  86  Fed. 
113;  The  Leo,  16  F.  Caa.  No.  8,252,  6 
Ben.  486.  See  generally  Witnesses  [40 
Cyc  2188  et  seq].  In  case  of  a  mate- 
rial witness  mileage  has  been  allowed 
one  way  for  distance  actually  trav- 
eled from  place  of  residence,  although 
such  distance  exceeds  one  hundred 
miles  many  times.  Davis  v.  Smith, 
199  Fed.  688  (from  Cape  de  Verde 
Islands  to  Boston), 
[o] 


Vhe  cost  of  detaining  a  bmm 
•arr'witnsH  (1)  till  tbetlme  of  a 
hearing  Is  recoverable.  The  Karla, 
Brown.  &  L.  867.  (2)  The  expenses 
of  a  master  detained  as  a  witness, 
from  the  time  of  the  arrest  of  the 
vessel,  was  allowed  in  The  Bahla, 
L.  R.  1  A.  &  B.  16,  (3)  But  the  deten- 
tion must  be  as  a  witness  only,  and 
not  for  any  other  purpose.  The 
Bahla,  supra.  (4)  The  rate  of  wages 
earned  Is  a  fair  criterion  in  estimat- 
ing the  cost  of  detention.  The  Olive, 
Swab.  292. 

[d]  vroof  of  payMMrt^"The  affi- 
davit of  a  proctor  that  certain  ex- 
penses have  been  actually  Incurred  is 
not  a  sufficient  voucher  to  authorize 
the  clerk  to  tax  such  expenses  as  wit- 
ness' fees;  and,  If  the  opposing  proc- 
tor object  to  such  proof,  the  receipt 
of  the  witness,  or  the  affidavit  of  the 

?roctor  that  he  has  actually  paid  the 
ees,  should  be  required.  The  Mi- 
randa, 40  Fed.  607;  The  Sallle  P.  Lin- 
derman, 22  Fed.  667:  Secor  v.  The 
Highlander,  21  F.  Caa.  No.  12,604.  19 
HowPr  (N.  T.)  884. 

[e]  Wttaaat  bwA  not  be  mlUd  at 
trlaL— It  is  not  necessary,  in  order 
to  tax  the  costs  of  a  wttnesa,  that  he 
be  called  at  the  triaL  The  Blddl<dc, 
38  L.  J.  Adm.  24. 

8&   U.  8.  Rev.  St  8  852. 

Bl.    V.  S.  Rev.  6t  IS  858,  864. 

[a]  The  oost  of  prlntlag  per  page 
may  exceed  the  customary  price  in 
the  district  where  the  page  Is  larger 
than  the  customaiT  page,  me  Wll- 
lowdene^  -97  Fed.  509. 


79;  Kelly  v.  The  Topsy,  46  Fed.  4S<; 
The  Sallle  P.  Linderman,  22  Ped.  S57: 
Simpson  v.  One  Hundred  and  Tea 
Stldcs  Hewn  Timber,  7  Fed.  248;  The 
Steam  Ferry-Boat  Baltic,  2  F.  Cas. 
No,  824,  8  Ben.  195;  The  Schooner  F. 
Merwin,  9  F,  Cas.  No.  4,893,  10  Ben. 
403:  Sancbo  v.  Atwood,  21  F.  Cas. 
No.  12,291a; 

[a]  mtaiprctsni'  fm  are  a  proper 
and  necessary  disbursement  "The  S. 
V.  Luckenbach,  197  Fed.  888,  117  CCA 
214, 

[b]  Where  a  libel  for  ooIUsloa  la 

dlsml— A  at  libelant's  costs,  the  li- 
beled vessel  twlng  held  without  &tult 
on  a  trial.  It  is  entirely  proper  for 
the  court  to  allow  the  respondent  to 
tax  all  costs  necessarily  or  properly 
Incurred,  Including  those  Intudent  to 
the  bringing  In  olT a  new'party  under 
Admiralty  Rule  No.  69.  ttit  Maurloe. 
130  Fed.  684. 

{c]  AnettonMfa  fMi— The  fee  of 
an  auctioneer  employed  by  the  mar* 
shal  to  sail  the  property  la  not  tax- 
able, no  auctioneer  Delng.  reauired  br 
law  on  such  salsa.  The  John  £l 
Mulford.  18  Fed.  466. 

id]  XasuranM  oa  amrtaa  wa— sL 
loney  paid  by  the  marshal  tor  In- 
surance of  an  arrested  vessel  cannot 
be  taxed  as  coats.  Burke  v.  The  Brls 
M.  P.  Rich,  4  F.  Cas.  No.  2,162,  1 
Cliff.  609. 

[e]  Cost  of  bond  for  rleaie.  '<!) 
It  has  been  held  in  a  number  of  cases 
that  where  the  claimant  of  a  libeled 
vessel  gives  a  bond  for  her  release, 
and  decree  is  eventually  rendered  In 
his  favor,  the  expense  actually  in- 
curred by  him  in  procuring  the  exe- 
cution of  the  bond  for  her  release  by 
a  surety  company  1b  a  legitimate  item 
of  costs,  to  be  taxed  m  his  favor. 
The  Europe.  190  Fed.  476.  Ill  CCA 
807;  The  Volund,  181  Fed.  «43.  104 
CCA  378;  The  John  I>.  Dalley,  15g 
Fed.  642;  The  Robert  Dollar,  11«  Fed. 
79;  Jacobsen  v.  Lewis  Klondike  Ex- 
pedition Co^  112  Fed.  73.  60  CCA  121; 
The  South  Portland,  95  Fed.  295.  (2) 
Such  disbursements  have  been  held 
taxable,  if  reasonable,  even  1£  not 
made  to  surety  companies.  The 
Hurstdale,  171  Fed.  607.  "As  stated  In 
the  case  of  The  South  Portland.  95 
Fed.  295,  the  benefit  Is  not  entirely 
to  the  clalnruint;  but  the  charges  for 
the  care  of  the  vessel,  and  the  risk 
of  loss  during  the  holding  by  the 
marshal,  are  removed  by  the  giving  ot 
a  bond.  The  libelant,  if  unsuccessful, 
is  thus  saved  an  expense  which  would 
be  a  taxable  disbursement  in  the 
case.  Further,  It  seems  no  more  than 
Just  that  the  claimant  should,  if  pos- 
sible, be  allowed  to  avoid  loss  and 
damage  to  himself,  by  obtaining  the 
use  of  his  vessel  during  the  life  of  the 
bond.  The  result  is  a  benefit  to  the 
claimant,  but  not  to  the  disadvan- 
tage of  the  libelant.  On  the  contrary. 
It  furnishes  to  him  a  certain  and 


speedy  guaranty  of  his  claim  if  it  be 
maintained,  while  giving  to  the  claim- 
ant the  future  eidoyment  of  his  prop- 
erty, which  irould  be  entirely  taken 
away,  with  no  corresponding  advan- 
tage to  the  libelant  if  a  safe  is  had 
under  the  process  by  the  marshal- 
The  entire  proceeding,  therefore, 
seems  to  be  Justifiable  and  legal,  and 
the  premium  paid  for  the  bond  ahonld 
be  taxed,  if  reasonable  in  amount" 
Per  Chatfleld,  J.,  In  the  John  D. 
Dalley,  168  Fed.  642,  643.  (2)  But 
where  no  sum  was  aotaally  paid  for 
the  bond  nothing  is  recoverable  mere- 
ly for  the  benefit  to  the  parties  In 
having  the  VMsel  speedily  released 
from  security.  The  Robert  Dollar. 
116  Fed.  79.  (4)  And  the  mere  cir- 
cumstance that  the  surety  is  a  corpo- 
ration organised  for  the  purpose  of 
furnishing  security  affords  no  addl- 
wuBiiB,       f  ,  tional  legal  right  to  claim  reimbuiee- 

aOi  The  Robert  Dollar,  116  -  Fed.  I  mMt  where  tnera  haa  baoB  no  dl»- 
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[$  343]  c  Expenses  Inctixrad  under  Bide  or 
Oner  of  Oonrt."  Ordinarify,  expenses  incurred 
under  a  lawful  rule  or  order  of  ooiut  mi^  be  taxed 
as  part  of  the  costs."* 

[$  SU1  8.  Taxation— a.  In  General  The  hiU 
of  costs  IS  taxed  by  the  clerk  subject  to  review  by 
the  jud^,  and  is  included  in  and  forms  a  portion 
of  the  decree  against  the  losing  party;  it  is  filed 
with  the  papers  in  th^  cause."  In  some  districts 
the  costs  are  taxed  b^ore  the  final  deeree  is  en- 
tered, and  the  amount  of  them  is  included  in  and 
forms  a  part  of  the  amount  of  the  final  decree.  In 
other  districts  the  final  deeree  ia  entered  for  the 
damages  alone,  and  the  taxed  bill  is  a  separate 
paper  to  be  attached  to  the  decree,  the  amount  of 
both  the  decree  and  the  bill  of  costs  being,  of 
course,  inserted  in  the  execution,  viiuai  issued."* 

[f  345]  b.  Error  In  TazatiinL  An  irregularity 
in  the  taxation  of  costs  may  be  corrected  by  the 
court,  on  motion,  afier  Bnal  ^ecree  rendered. 

346]   4.  OoBts  on  Appeal— a.  In  OeneraL  In 


the  absence  of  special  eircnmstanees,  eosts  follow 
the  event  in  the  appellate  court  as  well  as  in  the 
court  below.^  A  successful  appellant  may,  how- 
ever, be  charged  with  the  costs  of  the  appeal  where 
he  is  in  fault  for  delays  in  bringing  the  cause  to 
a  hearing  before  the  court  of  appeals.'^  And  where 
the  libelant  did  not  properly  present  his  case  until 
it  reached  the  appellate  court,  he  will  not  be  allowed 
costs  on  the  appeal.***  Where  both, parties  appeal 
unsuceessfnUy,.each  will  be  made  to  pay  his  own 
costs  on  appeal.**  When  both  parties  appe^  sne- 
cessfully  and  damages  are  divided  the  eosts  on 
appeal  will  be  divided."  Coets  will  be  allowed 
to  neither  party  where  both  have  eneumbered  the 
record  with  much  immaterial  matter.*'  Where  a 
decree  amxirtioning  the  damages  is  aflSrmed  on  the 
appeal  of  both  parties,  the  general  rule  is  not  to 
award  costs,**  although  there  are  cases  in  which, 
under  such  errcumstanoes,  costs  have  been  appor- 
tioned.** But  where  a  party  appeals  and  secures 
an  apportionment  of  damages,  the  general  rule  in 


buraetnent.  The  Robert  Dollar,  supra. 
(5>  Tha  authority  of  the  above  cases, 
nowever,  has  been  shaken  bjr  several 
late  cases  which  hold  that  fees  of 
corporate  sureties  cannot  be  allowed, 
even  tn  admiralty,  without  authority 
of  a  statute  or  rule  of  court.  The 
Gov.  Amea,  ISS  Fed.  687;  The  Rell- 
ance,,189  Fed.  416;  The  Oov.  Ames, 
187  Fed.  40.  48,  109  CCA  »4  (where 
Putnam,  J.,  remarked:  "We  are  un- 
able to  perceive  why  the  Ijejok  should 
be  taxed  for  this,  any  more  than  for 
eolldtora'  fees  or  counsel  fees,  or  for 
many  other  disbursements  which  de- 
fenders In  litlgratlon  are  accustomed 
to  make,  but  which  never  have  been 
reco^lzed  as  constituting  taxable 
costs").  To  same  effect  The  WUlow- 
dene,  97  Fed.  B09. 

[f]  Mipnlatlon  for  eosts^d)  The 
premium  paid  by  a  libelant  ,to  a 
surety  company  for  entering  a  stipu- 
lation tor  costs  required  by  a  rule  of 
court  is  taxable  as  costs  where  rea- 
sonable In  amount.  The  BencUS,  158 
Fed.  377.  <2)  The  amount  qt  the  al- 
lowance Is  always  under  the  court's 
control  for  tj^e  purpose  of  preventli^ 
an  excessive  <uiarge.  The  Bencllff, 
supra. 

[g]  Cost  of  map  and  sorver  not 
tanUe  as  aeoessan-  dlsbimeuent. — 

The  Vernon,  86  Fed.  118. 

[hi  The  ezpsnse  of  taUng  photo- 
napna  showing  injuries  to  a  vessel 
in  collision  is  properly  taxable  In  a 
collision  suit.  The  S.  V.  Luckenbach, 
197  Fed.  888,  117  CCA  S14.  . 

53.  Oo«t  of  releaaa  bend  see  aupra 
9  342  note  52  [e]. 

64.  Pacific  Hail  Steamship  Co.  v. 
Iverson,  154  Fed.  450,  88  CCA  806; 
Jacobsen  v.  Lewis  Klondike  Elxpedl- 
tion  Co.,  112  Fed.  78,  50  CCA  121;  The 
Advance,  60  Fed,  422;  Simpson  v.  One 
Hundred  and  Ten  Sticks  Hewn  Tim- 
ber, 7  Fed.  £43.  See  The  WUlowdene, 
97  Fed.  609;  The  Vernon,  tt  Fed. 
118. 

[a]    ■tenograpliez'a  feea^(l)  The 

court  may  authorize  the  employment 
of  a  stenQsrapher  whose  fees  shall 
be  a  taxable  disbursement  "It  has 
been  the  practice  In  this  court  for 
many  years  to  have  the  parties  stipu- 
late for  the  employment  of  a  stenog- 
rapher In  each  case  and  that  has 
come  to  be  regarded  as  necessary  and 
doubtless  la,  where  the  court  does  not 
make  a  general  or  special  order  but 
It  seems  to  be  well  settled  that  the 
court  may.  In  t^e  furtherance  of  Jus- 
tice, make  such  enters  as  will  tend 
to  advance  its  bnslnesa."  Per  Adams, 
J.,  in  Rogers  ▼.  Brown,  186  Fed.  818, 
814.  (2)  A  direction  In  open  court 
that  the  testimony  be  taken  by  a 
stenographer  Is  sufficient  without  a 
formal  order.  The  K.  Luckenbach,  19 
Fed  847 

H.   7.  8.  Rev.  fit.  I  MS. 

ti  c. 


[a]  An  award  under  a  refnenoe 
need  sot  state  the  amount  of  oosts 

If  It  states  that  costs  are  due,  as  the 
amount  can  be  ascertained  by  \ae 
clerk  in  the  usual  way.  The  Liver- 
pool Packet.  16  F.  Cas.  No.  8,407,  2 
Sprague  S7. 

Se.    1  AAHBJnoLAPr  1872. 

ff.  ColHnB  V.  Hathaway.  6  F.  Cas. 
No.  8,014.  Oloott  176;  Blllott  V.  The 
I«eab  H.  HlUen  S  F.  Cms.  No.  4,898a. 
See  also  The  Calthenshlrc^  4  F.  Cas. 
No.  2,294,  Abb.  Adm.  168. 

[a]  Appeal  from  tamatlen. — An  as- 
signment of  error  In  respect  to  the 
clerk's  taxation  of  costs  cannot  be 
considered  when  there  la  nothing  In 
the  record  to  show  that  the  matter 
was  brought  to  the  attention  of  the 
judge  below.  The  Robert  Graham 
Dun,  70  Fed.  270,  17  CCA  90. 

68;  The  Baltimore,  8  Wall.  (U. 
377,  19  L.  ed.  463:  The  Horace  B. 
Parker,  76  Fed.  238,  22  CCA  418; 
Western  Assur,  Co.  v.  Southwestern 
Tiansp.  Co.,  68  Fed.  928,  10  CCA  65: 
The  J.  &  J.  McCarthy,  SI  Fed.  616,  9 
CCA  600;  The  XJmbrla,  69  Fed.  489, 
8  CCA  194;  The  Umbria.  69  Fed.  475, 
8  CCA  181;  Healy  v.  Cox,  46  Fed.  663; 
Ross  V.  Southern  Cotton-Oil  Co.,  41 
Fed.  162;  The  C.  P.  Raymond,  86  Fed. 
336;  The  Galileo,  29  Fed.  688;  The 
Dents,  29  Fed.  625;  The  Bedford.  8 
F.  Cas.  No.  1.216,  5  Blatchf.  200;  The 
Bmlly  B.  Souder,  8  F.  Cas.  No.  4,458, 
15  Blatchf.  185;  Godfrey  v.  Qllmar- 
tln,  10  F.  Cas.  No.  5,498,  2  Blatchf. 
340;  Gonzales  v.  Minor,  10  F.  Cas. 
No.  5.530,  2  Wall.  Jr.  348;  The  Mc- 
Donald. 16  F.  Cas.  No.  8i756,  4  Blatchf. 
477;  The  Margaret  v.  The  Connesto- 
ga,  16  F.  Cas.  No.  9,070,  2  Wall.  Jr. 
116:  The  London,  C19051_P.  162;  The 
Batavler,  15  P.  D.  87;  The  Swansea 
V.  The  condor,  4  P.  D.  115;  The  Lau- 
retta, 4  P.  D.  25:  The  Milanese,  4 
Ajqjln.  488;  The  Mseander,  Brown.  & 
L.  89.  1  Moore  P.  C.  N.  B.  68,  IB  Re- 
print 627. 

[a]  "mth  oosta"  deflnea.r— Where 
the  decree  of  the  district  court  is 
afhrmed  "with  costs"  it  means  that 
costs  must  be  paid  by  the  losing 
party.    Mellor  v.  Cox,  46  Fed.  862. 

tbj  Beeovery  of  less  than  three 
fcttBOTSd.  dollars. — It  has  been  held 
that  the  statute  U.  S.  Rev.  St.  g  968, 
providing  that  where  "a  libelant,  upon 
nis  own  appeal,  recovers  less  than 
three  hundred  dollars,  exclusive  of 
costs,  he  shall  not  be  allowed,  but  at 
the  discretion  of  the  court  may  be 
adjudged  to  pay,  costs,"  relates  to  all 
the  costs  affected  by  the  appeal.  The 
Cassius,  41  Fed.  867.   

[c]  VWlur*  to  deoM*  «oata. — The 
fafture  of  the  circuit  court  of  appeals 
to  decree  costs  to  appellants  on  their 
appeal,  even  If  intentional,  affords  no 
ground  for  complaining  of  a  subse- 
quent deeree  of  the  district  eonrt,  as 


the  error.  If  any,  should  have  been 
corrected  by  motion  in  the  appellate 
court  before  the  mandate  issued.  The 
State  of  CaUfornla,  64  Fed.  404,  4 
CCA  393  V 

SS.  The  Ethel,  66  Fed.  840.  18  CCA 
604. 

ea    The  Jefferson,  31  Fed.  489. 

[a]  Wbere  the  case  la  reversed  on 
new  evldeaoe  (1)  or  new  evidence  and 
pleadings  not  presented  In  the  court 
below,  no  costs  should  be  allowed  to 
the  aucceesful  party  on  app^.  The 
Jefferson,  81  Fed.  489:  Carrigan  v. 
The  Charles  Pitman,  5  F.  Cas.  No. 
2,444,  1  WalL  Jr.  307.  (2)  But  when 
a  decree  Is  revened  on  appeal  on  new 
evidence  not  accessible  at  the  time 
of  the  trial  below,  neither  party  be- 
ing in  fault  in  respect  thereto,  each 
party  should  pay  his  own  costs  on 
aMieal.  The  Oxford,  M  Fed.  690,  18 
CCA  647. 

[b]  Where  no  exoeptlona  are  taken 
In  the  district  court  to  the  report  of 
a  commissioner  as  to  the  amount  of 
damages  the  libelant  was  entitled  to 
recover  and  the  point  is  first  made  in 
the  circuit  court,  a  reduction  of  dam- 
ages allowed  there  will  not  affect  the 
costs.  Western  Assur.  Co.  v.  South- 
western Transp.  Co.,  68  Fed.  923,  19 
CCA  85. 

ei.  The  North  SUr,  106  U.  S. 
17,  29,  1  set  41*.  27  L.  ed.  91;  Donnell 
v.  Amoskeaff  Mfg.  Co.,  118  Fed.  10, 
66  CCA  178  (where  the  decree  was 
affirmed  with  Interest  and  without 
coats);  The  C.  P.  Raymond,  36  Fed. 
336. 

[a]  Xodlftoation  of  deoree<— Costs 
on  appeal  will  not  be  awarded  to 
either  party  where  a  decree  of  the 
district  court  Is  aflirmed  tn  so  far  as 
it  dismissed  the  libel,  but  reversed  as 
to  the  award  of  costs  of  claimant. 
The  McDonald,  16  F.  Cas.  No.  8,756, 
4  Blatchf.  477. 

ea.  The  Warren,  26  Fed.  782,  23 
Blatchf.  282;  The  Eleanora.  8  F.  Cas. 
No.  4,388,  17  Blatchf.  88,  S^Xteporter 
810;  The  Shady  Side,  21  P.  Cas.  No. 
12,692,  17  Blatchf.  13S. 

ea.   The  Ashland,  19  Fed.  661. 

e«.  The  North  Star,  106  V.  S.  IT, 
1  .set  41,  27  L.  ed.  91  laff  28  P.  Cas. 
No.  16,839,  16  Blatchf.  80];  The  C.  P. 
Raymond,  36  Fed.  336;  The  Nacoo- 
chee,  28  Fed.  462;  The  Atlas,  2  F.  Cas. 
No.  634,  10  Blatchf.  459  [rev  on  other 
grounds  93  U.  S.  302,  23  L.  ed.  863]; 
The  Parkersburgh,  18  F.  Cas.  No. 
10,753,  5  Blatchf.  247:  The  Wing  of 
the  Morning.  30  F.  Cas.  No.  17,872, 
6  Blatchf.  IS;  The  North  American, 
12  Moore  P.  C.  881,  Swab.  368,  14 
Reprint  937. 

66.  The  Kleanora,  8  F.  Cas.  No. 
4.336,  17  Blatchf.  88,  8  Reporter  810; 
The  Warren,  25  Fed.  782,  23  Blatchf. 
282. 
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[§§  346-350 


the -United  States  is  to  allov  to  faim  full  coats  of 
appeal  i^^ainst  the  vessel  fonnd  equally  in  fault."" 
In  Eng^d  the  rule  in  sueh  ease  is  that  each  party 
pays  his  own  costs  in  both  courts.*^  Costs  will  be 
equally  divided  where  the  appealing  party  suc- 
ceeds in  reducing  the  amount  of  the  decree  by 
excluding  items  of  damage.^  Where  two  vessels 
are  libeled  and  an  apportionment  of  damages  is 
^ored  on  an  appeal  by  the  oWner  of  one  vessel, 
the  libelant  who  contested  the  appeal  ui  not  entitled 
to  costs  of  appeal.*"  Nor  in  su<^  ease  is  he  liable 
for  costs  of  appeal  where  there  was  good  ground 
for  joining  the  vessels."*  So  where  two  vessels  are 
libeled  and  one,  being  fonnd  solely  in  fault,  appeals 
and  seeurea  a  decree  flndii^  the  other  sole^  in 
fault,  the  appellant  is  entitled  to  fnU  costa."  Costs 
of  appeal  have  been  refused  to  an  appellant  seeur- 
ing  a  reversal  on  new  evidence  which  m^ht  have 
bem  introduced  in  the  eonrt  below."  And  eosts 
have  also  been  refused  for  defects  in  pleading 
and  the  appellant  has  been  compelled  to  pay  eosts 
because  of  the  irrc^fularities  in  proceeding  and  delay 
in  bringii^  the  cause  to  a  hearing  on  appeal.** 
347]   b.  Items  Taxable.^'   An  appeal  being  & 


new  trial,  the  question  of  coats  is  to  be  dispoaed 
of  as  an  original  question." 

348]  6.  (hnwnhip  of  Ooflte— a.  In  CknenL 
Fees  in  a  cause  in  admiralty  are  the  individual 
property  of  the  persons  by  whom  they  were  earned, 
and  not  of  the  suitors  or  parties.'' 

1%  349]  b.  OompromiM.or  Settlement  of  Utfc»- 
tioB.  In  suits  in  forma  pauperis  or  by  seamen  for 
their  wages  or  for  damages,  the  officers  of  court 
cannot  be  deprived  of  their  fees  by  a  settlement 
out  of  court,  and  the  suit  may  be  continued  by  a 
ptoctor  after  sneh  a  settlement  to  determine  his 
right  to  costs  or  fees.*'  The  rule  does  not  apply 
in  eases  of  personal  tort  where  the  settlemMit  is 
not  collnsive  and  there  is  no  saspieion  of  undue 
influence  used  upon  the  seaman."  Notice  mnst  be 
given  to  the  party  sought  to  be  charged  that  the 
suit  is  continued  for  the  recovery  of  costs  oilly.** 
350],  W.  Intttrert^l,  In  CtanaraL  The  allow- 
ance of  interest  by  way  of  damages,  as  in'easea  of 
collision  or  other  eas^  of  pure  idamage,  aa  well 
as  the  allowance  of  erats,  is  in  the  discretion  of 
the  eourt.^  But  this  rule  does  not  apply  to  actions 
for  damages  for  personal  injuries,  in  the  absence 


ee.  Th«  Horace  B.  Parker,  78  Fed. 
238,  22  CCA  418;  The  Ottoman,  74 
Fed.  816,  20  CCA  214;  The  Princeton, 
67  Fed.  557,  14  CCA  B87;  The  Umbrla. 
59  Fed.  475,  8  CCA  181;  Hardy  v.  The 
RalelKh,  44  Fed.  781;  The  Galileo,  29 
Fed,  538;  The  Bedford,  3  F.  Caa.  No. 
1,216,  5  Blatchf.  200. 

[a]  But  In  rtmllar  oa«M  In  1h» 
first  and  sixth  dronlta  costs  of  ap- 
peal have  been  equally  divided  be- 
tween the  parties.  The  Fountain  City, 
62  Fed.  87,  10  CCA  278:  The  Parthian, 
66  Fed.  426,  6  CCA  17. 

67.  The  Arratoon  Apcar,  IB  Anp. 
Cas.  87:  The  Corlnna,  8  Aapln.  807: 
The  Bciipse,  15  Moore  P.  C.  262,  15 
Reprint  493. 

The  North  Star,  62  Fed.  71.  10 
CCA  262;  The  Shady  Side,  2X  F.  Cas. 
No.  12,692,  17  Blatchf.  182. 

ee.    The  Galileo,  29  Fed.  588. 

TO.  The  Flushing,  32  Fed.  384;  The 
Dents,  29  Fed.  625. 

71.  The  Plushinff,  S2  Fed.  334;  The 
Dents,  29  Fed.  626;  The  Olannibanta, 
IPX)  283 

79.  Carri^an  v.  The  Charles  Pit- 
man, 5  F.  Cas.  No.  2,444,  1  Wall.  Jr. 
807;  The  Schooner  Margaret  v.  The 
Steamboat  Connestoea,  16  F.  Cas.  No. 
9,070,  2  Wall.  Jr.  116.  See  also  The 
Oxford.  «6  Fed.  BflO,  13  CCA  647. 

73.  The  Ann,  IS  Moore  P.  C.  198. 
IE  Reprint  74. 

74.  The  Kttael,  «6  Fed.  840.  13 
CCA  604. 

75.  Items  ta—M*  la  telal  ooorC 
see  supra  11  838-843. 

76.  Pettle  v.  Boston  Tow-Boat  Co., 
49  Fed.  464,  1  CCA  814. 

[a]    Dooket  fees.    (1)  As  an  ap- 

fieal  in  admiralty  suspends  the  orig- 
nal  decree  and  there  is  no  flnal  hear- 
ing; until  that  In  the  appellate  court, 
the  proctor's  docket  zee  of  twenty 
dollars,  'allowed  on  flnal  hearing  In 
admiralty,  accrues  In  case  of  appeal 
only  in  the  circuit  court,  and  should 
be  charged  but  once.  Healy  v.  Cox, 
46  Fed.  668;  The  LllUe,  42  Fed.  179. 
(2)  Only  one  doclcet  fee  Is  allowed  on 
appeal,  although  the  cause  Is  on  the 
calendar  at  more  than  one  term.  Ded- 
ekam  v.  Vose,  7  P.  Cas.  No,  8,730,  3 
Blatchf.  77.  7  F.  Caa.  No.  3,731.  3 
Blatchf.  163.  (3)  When  an  appeal 
and  cross  appeal  are  heard  together, 
only  one  docket  fee  should  be  taxed. 
The  Rabboni,  84  Fed.  681,  28  CCA 
617.  (4)  And  where  there  u  but  one 
appeal  from  a  decree  on  a  libel  and 
cross  libel  only  one  docket  fee  will 
be  allowed.  The  W.  B.  Castle,  16  Fed. 
927.  (5)  A  docket  fee  of  one  dollar 
paid  to  the  clerk  on  delivering  a  note 
of  laaue  on  an  appeal  !■  tazaSl*.  The 


Alice  Talnter,  1  F.  Cas.  No.  196,  14 
Blatchf.  225. 

[b]  Clerk's  fees  for  recorded ) 

As  Admiralty  Rule  No.  62  requires 
that  the  record  on  appeal  shall  con- 
tain the  testimony  on  both  sides,  the 
clerk  is  entltted  to  a  fee  for  such 
services  (The  Alice  Talnter,  1  F.  Cas. 
No.  196,  14  Blatchf.  225);  (2)  and  also 
for  including  the  "proces^  pleadings, 
and  decree,"  under  U.  8.  Rev.  St. 
1  750  (The  Tbom&B  Fletcher,  S4  Fed. 
481). 

[c]  Btaflfng  dmosltlolu — A  fee  for 

reading  on  appeal  a  deposition  read 
below  Is  not  taxable.  Dedekam  v. 
Vose,  7  F.  Cas.  No.  8,780.  3  Blatchf. 
77. 

77.  U.  S.  Rev.  St.  t  828;  The 
Mount  Eden.  87  Fed.  483;  Aiken  t. 
Smith.  67  Fed.  428,  6  CCA  414;  Col- 
lins V.  Hathaway,  6  F.  Cas.  No.  8,014, 
Olcott  176. 

[a]    Bffeot  of  injunction. — An  In- 

( unction  granted  in  a  proceeding  to 
Imlt  the  liability  of  a  shipowner,  re- 
straining the  prosecution  of  suits 
pending  against  the  shipowner,  will 
not  prohibit  the  collection  of  the  tax- 
able costs  In  such  suits.  Matter  of 
Norwich,  etc.,  Transp.  Co.,  18  F.  Caa. 
No.  10,861,  10  Ben.  193. 

78.  Erratt  v.  Humphreys,  162  Fed. 
925;  The  Bella,  91  Fed.  640;  The 
Ontonagon,  19  Fed.  800;  Angell  v. 
Bennett.  I  F.  Cas.  No.  387,  1  Sprague 
85:  Collins  v.  NIckerson,  6  F.  Cas.  No. 
8,016.  1  Sprague  126;  McDonald  t. 
The  Cabot,  16  P.  Cas.  No.  8J59,  Newb. 
Adm.  848;  The  Planet.  19  F.  Cas.  No. 
11,204,  1  Sprague  11;  Traak  v.  The 
Dido,  24  P.  Caa.  No.  H.H2:  The 
Victory,  28  F.  Cas.  No.  16.987,  Blatchf. 
&  H.  448. 

[a]  Vha  ftiZBMS  of  tko  MtUo- 
ntent  naylM  Inqnixod  Imtoir— The  Vic- 
tory^ !«>.  Ca*  Na  16,«87,  Blatchf. 
&  M.  443. 

[bl  Iffnoraneo  of  miit  1»onn^ 
The  fact  that  the  respondent  did  not 
know  at  the  time  of  the  settlement 
that  a  suit  had  been  commenced  Is 
Immaterial,  If  he  knew  that  a  proctor 
had  been  employed  and  might  easily 
have  ascertained  the  fact.  Angell  v. 
Bennett,  1  F.  Cas.  No.  S87,  1  Spcague 
86. 

[c]  Veoessity  of  aoqvirlnr  Ilea 
upon  money  dno  client.  -Where  an 
attorney  has  not  taken  the  steps  nec- 
essary to  acquire  a  lien  upon  the 
money  due  to  his  client,  he  cannot 
assert  any  right  in  his  own  behalf 
against  an  adverse  party  who  effects 
a  settlement  in  his  absence.  The 
Bella,  91  Fed.  640. 

TV.  Peterson  v.  Watson,  It  F.  Cas. 
Ma  11,017,  Blatehf.  *  H.  487;  Puroell 


V.  Lincoln,  20  F.  Cas.  No.  11,471,  1 
Sprague  230.  ■  In  Brooks  v.  Snell.  4 
F.  Cas.  No.  1,961,  1  Sprague  48.  the 
court  refused  to  set  aside  a  settle- 
ment made  with  the  libelant,  n  sea.- 
man,  in  the  absence  of  his  proctor, 
the  settlement  being  fairly  made,  and 
the  legal  costs  afterward  tendered  to 
the  proctor. 

80.  Peterson  v.  Watson,  19  F.  Cas. 
No.  11,037,  Blatcht  *  £  487:  The 
Sarah  Jane,  20  F.  Qu.  No.  12,S48. 
Blatchf.  &  H.  401. 

[a]  After  noUoo  kaa  bean  vlvaa, 
by  the  libelant's  proctor  that  he  would 
thereafter  proceed  for  costs  only,  the 
libelant  will  not  be  allowed  to  pro- 
ceed on  his  original  claim  for  dam- 
ages.  Angell  v.  Bennett.  1  F.  Cas. 
No.  387,  1  Sprague  86. 

[b]  MOBonaDleness  of  notloe. 
"The  Court  will  Judge  of  the  reason- 
ableness of  the  notice,  in  determining 
whether  costs  shall  ultimately  be 
decreed.  Without  suc'h  notice  pre- 
vious to  further  prosecution  of  the 
suit,  all  proceedings  subsequent  to 
the  settlement  will  be  at  the  respon- 
sibility of  the  Ubellant  and  his  proc- 
tor; and,  at  the  Instance  of  the  claim- 
ant or  respondent,  aecnrlty  could  be 
required  from  those  for  whose  bene- 
fit the  action  should  be  continued, 
adequate  to  the  costs  they  might 
create."  The  Sarah  Jane,  21  F.  Caa. 
No.  12,348,  Blatchf.  &  H.  401,  42S. 

81.  The  Albert  Dumois,  177  U.  8.  240. 
20  set  595,  44  U  ed.  761;  The  Maggie 
J.  Smith,  123  U.  6.  849.  8  SCtlS», 
31  U  ed.  176;  The  Scotland,  118  U.  S. 
607,  6  set  1174,  30  L.  ed.  163;  The 
Marie  I^mer,-  178  Fed.  669;  Bethell 
v.  Mellor.  etc.,  Co.,  IIS  Fed.  446:  The 
Bulgaria.  83  Fed.  812;  The  North 
Star,  62  Fed.  71,  10  CCA  262;  The 
Rabboni,  63  Fed.  148  Fror  on  other 

B-oundfl  81  Fed.  239,  28  CCA  879]; 
ew  Haven  Steamboat  Co.  v.  New 
York.  36  Fed.  ?1«;  The  America.  1  F. 
Cas.  No.  285.  11  Blatchf.  486  [rev  on 
other  grounds  92  U.  8.  422.  23  L.  ed. 
724]:  The  Morning  SUr,  17  F.  Cas. 
No.  9,817.  4  Blss.  62. 

[a]  mtereat  on  donnzraga. — ^The 
Natchez,  78  Fed.  183,  24  CCA  49:  The 
H.  Kalbflelsch.  59  Fed.  198:  Mllburn 
V.  Thirty-Five  Thousand  Boxea 
Oranges  and  Lemons,  67  Fed.  237,  6 
CCA  fll7. 

[b]  Kale  cla1in«'— In  a  suit  upon 
stale  claims  not  resting  upon  express 
contract,  a  court  of  admiralty,  in 
rendering  a  decree  for  libelant,  may 
refuse  interest.  Mitchell  v.  Kelsey, 
17  F.  Cas.  No.  9,664.  And  see  Harri- 
son v.  Hughes,  119  Fed.  997. 

[e]  VlMTC  a  (data  la  ffxeatlr  «b- 
•nvntedf  libelant^  not  entitled  to 
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of  a  statute  proridi&g  therefor.".  Nor  is  interest 
recoverable  in  a  collision  ease  against  the  United 
States  whieh  had  been  sent  to  the  ttdmiralty  conrt 
by  special  act,  unless  the  act  provides  therefor." 
It  is  aUoved  on  liquidated  claims,  as  at  law,"^  and 


on  seamen's  wages  after  they  become  due,"  or  after 
demand  made." 

[$  351]  2.  Nec«fl8i^  foi  Special  Dii«ction.  In- 
terest is  only  recoverable  wtwn  specially  directed 

by  the  court." 


ADMISBIBILITT.^  In  an  admissible  manner;  so 
as  to  be  admitted,  entertained  or  allowed.' 

ADMIS^ON.  The  act  of  admitting  or  allowing 
to  enter;  the  act  of  expressing  assent  to  a  proposi- 
tion; acknowledgment.' 

In  the  law  of\  evidence  a  voluntary' acknowledg- 
ment by  a  party  of  the  existence  of  the  truth  of  cer- 
tain facts,  a  concession  or  acknowledgment  made 
by  a  party  of  the  existence  or  truth  of  certain  facts 


Interest  on  the  amount  awarded. 
Merritt,  etc.  Derrick,  etc.,  Co.  v. 
Chubb.  113  Fed.  178,  61  CCA  119; 

8S.  Burrows  v.  Lownsdale,  133 
Fed.  250.  66  CCA.  650. 

83.  Watta  V.  U.  3.,  129  Fed.  222. 
[a]    XAtent   not    enttolMiUy  Indl- 

eatsd^The  proviaion  In  the  act  that 
the  claim  be  submitted  to  the  admi- 
ralty court  "under  and  In  compliance 
-with  the  rules  of  said  court  slttine 
as  a  court  of  admiralty,"  is  not  sum- 
dent  Indication  of  the  Intention  or 
congress  that  Interest  be  allowed. 
Watts  V.  U.  S..  129  Eed.  222. 

84.  The  City  of  Boston,  182  Fed. 
174  (claim  liquidated  by  verdict  in 
state  court) ;  The  Bllsa  Lines,  1S2  Fed. 
242,  6S  CCA  688  jrev  on  other  grounds 
199  U.  8.  119,  26  set  8,  60  L..  ed.  116, 
4  AnnCas  4061  (anlt  on  contract  of 
affreightment);  The  Grapeahot,  10  P. 
Gas.  No.  5,703,  2  Wooda  42  (suit  on 
bottomry  bond);  The  Swallow,  28  F. 
Caa.  No.  18,665,  Olcott  334  (Interest 
allowed  on  advances  by  master  to 
pay  seamen'a  wages).  _  _ 

85.  The  Elisabeth  Frith,  8  F.  .Cas. 
No.  4.361,  Blatchf.  &  H.  195;  The 
Swallow,  23  F.  Cas.  No.  13.666,  Olcott 
834  (Intereat  on  master's  wages). 

86.  Oammell  v.  Skinner,  9  F.  Cas. 
No.  6,210,  2  Oall.  46. 

87.  Sup.  Ct.  Rule  No.  28. 

In  appellats  ooort  see  supra  S  321. 

1.  AunlSBlMUtyi  Of  evidence  In: 
Civil  cases  see  Evidence  [16  Cyc  821]. 
Criminal  cases  see  Criminal  Law  [12 
Cyc  379]. 

3.    Century  !>■ 

8.    Century  D. 

[a]  Admission   of  attoneys.r— In 

construing  the  New  York  constitu- 
tion relative  to  the  admission  of  at- 
torneys the  court  said:  "The  admis- 
sion of  an  attorney  under  the  provi- 
sions of  the  present  Constitution,  Is 
not  an  appofntment.  .  .  .  The 
word  admission  means,  no  doubt,  as 
it  has  uniformly  been  interpreted  to 
mean,  something  more  than  merely 
permitting  the  appearance  of  per- 
scois  who  may  present  themselves  in 
particular  cases  claiming  the  right 
to  practise.  It  is  to  be  understood 
With  reference  to  the  long-established 
custom  of  admitting  and  licensing 
attorneys,  not  for  a  single  occasion, 
hut  generally;  upon  any  other  con- 
struction, every  practitioner  would 
be  obliged  to  hold  himself  in  readi- 
ness, ar  all  times,  to  prove  that  he 
was  possessed  of  the  requisite  con- 
stitutional quallflcatlons,  which  would 
be  extremely  Inconvenient  and  em- 
barnuslng  to  the  administration  of 
justice."  Matter  of  Oraduates,  11 
Abb.  Pr.  801,  8S<. 

[b]  to  baa  (1).  as  de- 
fined by  the  Utah  and  North  Dakota 
statutes  Is  the  order  of  a  court  or 
magistrate  that  defendant  be  dis- 
charged from  actual  custody  upon 
balL  State  v.  Larson.  12  N.  D.  474. 
477,  97  NW  687:  Pso.  V.  Solomon,  i 
Utah  277,  279,  IE  P  4.  (2)  •'The 
allegation  that  the  defendant  was 
Admitted  to  bail'  must  be  understood 
to  mean  that  he  was  discharged  upon 
his  recognisance."  Shelby  County  v. 
8immon«b.  38  Iowa  346,  iil. 


[c]     Admlssloa    of  guardians. — 

Under  a  statute  transferring  to  the 
orphans'  court  "the  jowers  and  du- 
ties formvly  exercised  and  per- 
formed by  the  ordinary  relative  to 
the  admission  of  guardians"  It  was 
held  that  the  power  of  revocation  of 
letters  of  guardianship  was  not  given 
directly  or  impliedly  by  that  section. 
The  court  aaid:  "Now  the  term,  ad- 
mission, la  of  plain  and  certain  im- 
port, and  can  justly,  by  no  means 
be  made  to  comprehend  a  revoca- 
tion." Tenbrook  v.  McColm,  10  N.  J. 
L.  333.  385. 

[dl  The  phnMH  "admission  or  rs- 
JsoUoa  of  tsstlmonj"  clearly  imports 
judicial  action.  No  one  but  the  trial 
court  can  reject  testimony.  ■  Hence, 
as  "rejection  of  testimony"  must  im- 
ply action  by  the  court,  the  same 
sort  of  meaning  is  by  the  familiar 
rule  to  be  given  to  the  word  "admis- 
sion" as  an  associated  term  of  pre- 
cisely the  same  nature  used  In  ex- 
actly the  same  context.  That  th4s  Is 
the  correct  construction  of  the  word' 
"admission"  Is  placed  beyond  all 
doubt  by  the  history  of  this  legisla- 
tive provision.  As  originally  enacted, 
P.  L.  (1894)  p  246,  this  provision 
dealt  solely  with  "rejection  of  testi- 
mony," which,  as  has  been  seen,  nec- 
essarily Imported  action  by  the  trial 
court  When,  therefore.  In  1898,  the 
legistature  coupled  with  the  word 
"rejection,"  that  already  had  this 
Imperative  connotation,  the  corre- 
lated word  "admission,"  it  must  be 
deemed  to  have  used  such  added  term 
in  view  of  the  established  meaning 
of  the  word  with  which  it  was  thus 
associated.  State  v.  Hummer,  (N.  3.) 
67  A  294. 

4.  Roosevelt  v.  Smith,  17  Misc. 
323,  826,  40  NTS  881. 

[a]  Admissions  In  writing. — The 
usual  meaning  attached  to  the  word 
"admission"  is  broad  enough  to  in- 
clude written  as  well  as  oral  admis- 
sions. Every  written  contract  or 
statement  In  writing  is  In  one  sense 
of  the  word  an  admission  made  by 
each  party  who  may  sign  It.  Jackson 
V.  Ely,  67  Oh.  St.  460,  462,  49  NE  792. 

[bf  Whmt  are  oallsd  "admissions" 
In  olvil  actions,  In  criminal  law  are 
called  "confessiona"  Merrlweather  v. 
Com.,  118  Ky.  870,  881,  82  BW  692, 
26  KyL  793,  4  AnnCas  1089.  Compare 
infra  note  8. 

5.  Thomas  v.  Paul.  87  Wis.  607, 
611,  68  NW.1031. 

[a]  'VeolMntloa'*  synonymous. — 
Jamison  v.  Jamison,  113  Iowa  720, 
728.  84  NW  706. 

B.  Wasey  v.  Travelers*  Ins,  Co., 
126  Mich.  119.  86  NW  469. 

[a]  Wmllar  AeHnttlons^tata  v. 
Willis,  71  Conn.  293,  SIS,  41  A  820; 
Pea  v.  Bushnell.  86  Misc.  462,  464, 
71  NTS  263.  See  Criminal  Law  [12 
Cyc  4181;  Evidence  Tl<  Cyc  »88, 1045]. 

7.  Ooehrig  v.  Siryker,  174  Fed. 
897,  899. 

8.  Riley  v.  SUte.  1  Ga.  A  651, 
664.  57  SB  1031.  And  see  Turner  v. 
State,  138  Ga.  808.  76  SE  349. 

[a]_  "Confession''  dlstlnnlSlt«d.r — 
(1)  The  term  "admission"  Is  usually 
applied  to  civil  transactions  and  to 


a  statement  of  a  fabt  against  the  interest  of  the 
party  making  it;"  an  ackaowledgment  of  the  exist- 
ence of  a  fact,  of  whieh  it  is  evidence  only  in  the 
sense  that  it  dispenses  with  the  proof  of  it.^  In 
criminal  law  an  admission  is  the  avowal  or  acknowl- 
edgment of  a  fact  or  of  circumstances  from  which 
guilt  may  be  inferred  and  only  tending  to  prove  the 
offense  charged,  bnt  not  amonntis^  to  a  confession, 
of  guUt.* 

those  matters  of  fact  In  criminal 
cases  which  do  not  Involve  criminal 
Intent,  while  the  term  "confession" 
Is  generally  restricted  to  acknowledg- 
ments of  guilt.  Peo.  v.  Velarde,  69 
Cal.  457,  461;  Colburn  v.  Groton,  66 
N.  H.  151,  154.  28  A  95,  22  LRA  h6Z; 
Notara  v.  De  Kamalarls,  22  Misc. 
337,  340,  49  NYS  21«;  SUte  v.  Porter, 
32  Or.  135,  143,  49  P  964;  State  v. 
Heidenrelch,  29  Or.  881.  384,  45  P 
755.  (2)  In  Riley  v.  State,  1  Ga.  A. 
651,  654,  67  SE  1031,  the  court  said: 
"There  is  a  broad  distinction  between 
mere  admissions  of  Inculpatory  facts 
and  confessions  of  guilt.  'When  a 
person  only  admits  certain  facU  from 
which  the  jury  may  or  may  not  Infer  ■ 
guilt,  there  Is  no  confession.'  Aiid 
according  to  the  rule  In  Dumas  v. 
State,  63  Ga.  600,  where  a  prisoner 
did  not  confess  nis  guilt,  but  only 
admitted  his  presence  at  the  scene 
of  the  crime,  the  court  ought  not  to 
Instruct  the  jury  as  though  he  had 
made  a  confession  of  guilt.  Coving- 
ton V.  State,  79  Oa.  687,  7  SE  163. 
'To  constitute  a  declaration  a  confes- 
sion, within  the  legal  meaning  of  the 
term.  It  must  amount  to  a  confes- 
sion of  the  crime  charged,  or  partici- 
pation In  such  commission,  as  dis- 
tinguished from  admissions  or  other 
statenpents  tending  to  prove  guilt  or 
Innocence;  or  of  facts  from  which, 
taken  together,  guilt  is  deduclble.' 
In  Fletcher  v.  State,  90  Ga.  468,  17  BE 
100,  Chief  Justice  Bleckley  says: 
There  la  a  very  wide  distinction  be- 
tween admitting  the  main  fact  and 
admitting  some  minor  or  subordinate 
fact  or  series  of  facts  which  could 
be  true  whether  the  main  fact  ex- 
isted or  not.  This  distinction  has 
been  pointed  out  at  least  twice  by 
this  court,  and  frequently  by  other 
courts.'  And  this,  ruling  has  been 
steadfastly  adhered  to  ever  since  in 
this  State.  See  Lee  v.  State,  102  Ga. 
221.  29  SE  264."    (2)   Wlgmore  Evi- 


dence S  1060  [quot  Burnett  v.  State. 
86  Nebr.  11.  13.  124  NW  927],  distin- 
guishes admissions  from  confessions, 
as  follows ;  "A  confession  is  one 
species  of  admission,  namely,  an  ad- 
mission consisting  of  a  direct  asser- 
tion, by  the  accused  in  a  criminal 
case,  of  the  main  fact  charged 
against  him  or  of  some  fact  essential 
to  the  charge.  .  .  .  The  peculiar- 
ity of  confessions  in  evidence  Is  that 
they  are  subjected  to  an  additional 
limitation  when  offered  In  criminal 
cases — the  limitation  that  they  must 
have  been  mads  without  any  Induce- 
ment calculated  to  destroy  their 
trustworthiness."  In  section  lOSl  of 
that  work  the  writer  says:  "An  ad- 
mission is  logically  UMfuI  against 
the  party  In  the  same  way  as  a  prior 
Inconstsunt  statement  against  a  wit* 
ness,  .  .  .  and  its  admissibility 
rests  upon  that  ground."  In  section 
J.052  we  find  the  following:  "Admis- 
sions are  statements,  i.  e.,  assertidns 
in  words,  and  it  is  their  inconsis- 
tency with  the  party's  other  asser- 
tions that  discredit  the  latter.  Hence, 
conduct  cannot  of  itself  be  treated 
as  an  admission.  Yet  the  various 
sorts  of  conduct,,  whlgh  Indicate  a 
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ADMISSION— ADMIZTUBE 


Inj  pleading  it  is  the  acknowledgment  or  eonces- 
eion  of  a  fact  foom  failure  to  deny.* 
(Cross  references.") 


ADMIT.   To  xwnnit,  to  sniFer,  to  tolente." 
ADMIZTUBE.   That  which  is  formed  by  aim- 
ing; a  mixture;  the  ingredient  added  to  the  pnooptl 


guilty  consclouBness  and  are  un- 
doubtedly receivable  In  evidence,  are 
sometimes  spoken  o{  aa  admlBsions. 
The  truth  is  that  they  are  Juat  what 
they  eeem  to  be,  namely,  acta,  not 
asaertiona,  and  that  their  uae  In  evi- 
dence la  strictly  a  clrcumBtantial  one 
by  way  of  Inference  from  the  conduct 
to  the  mental  atate  beneath  It,  and 
Irom  that  to  some  ulterior  fact." 

lb]  In  mn  Izxctmotlou  in  a  crimi- 
nal case  that  if  the  Jury  should  find 
that  defendant  intentionally  mls- 
atated  material  facta  they  might  con- 
aider  mlBStatements  as  "admissions' 
of  guilt,  the  term  "admlsslona'  was 
not  used  as  meaning  "confessions, 
but  as  signifying  admission  by  con- 
duct from  which  guilt  might  be  in- 
ferred, so  that  the  instruction  was 
not  erroneous.  Com.  v.  Devaney,  18» 
Haas.  S3.  8«,  64  NE  402. 

9.  Connecticut  Hospital  v.  Brook- 
fleld,  69  Conn.  1.  4.  86  A  1017;  Stark- 
weather V.  Kittle.  17  Wend.  (N.  Y.) 
20.  22:  Smith  v.  Traders'  Nat.  Bank, 
74  Tex.  641,  545.  12  BW  221:  Joy  v. 
Liverpool,  etc.,  Ina.  Co.,  82  Tex.  Civ. 
A.  «C4«,  74  SW  822.  See  Pleading 
rsi  Cyc  87.  206.  881]. 

10.  Adaaiaaloat 
As  evidence  In: 

Civil  action  see  Evidence  [IB  Cyc 
988];  TrUl  [88  Cyc  1S2«I. 
-   Criminal  case  see  Criminal  Law  [i* 

As  to'conunts  of  writln*  aee  Evi- 
dence [17  Cyc  ftioi   

At  former  trial  and  ooronep's  ta- 
4ueat  aee  Criminal  Iaw  [12  Cyc 

Authority  to  make  see  Agency  [81 
Cyc  1618]:  Corporations  [10  Cyc 
9i71;  Parlnerahlp.  ISO  Cyc  5fi2. 
662];  Principal  and  Surety  [82  Cyc 
1871 

Before  grand  lurjr  aee  Criminal  Law 
[12  Cyc  424]. 


By.: 


Administrator  or  executor  see  BvIt 

dence  [16  Cyc  1086  1087]. 
Agent  see  Agency  [31  Cy*?.! 

Criminal  Law  [12  Cyc  4201;  Evi- 
dence [16  cyc  10081. 
Conduct    see    Evidence    [16  Cyc 

952].  ' 
Debtor  aa  an  act  of  bankruptcy  see 

Bankruptcy  [5  Cyc  287]. 
Default  or  failure  to  deny  see  Equity 
[16  Cyc  313];  Habeas  Corpus  [21 
Cyc  819]:  Judgments  [28  Cyc 
784];  PlMdlng  fSl  Cyc  608,  678]. 
Demurrer  .see   Criminal  ^w^_^^12 


Cyc  8621;  Equity 


Plead'ing"[31  "Cyc  3^3];?rial  [38 


Cyc  1541].  „ 
Employee    see   Evidence    (16  Cyc 

Guardian  see  Bvidonoe  [16  Cyc 
967,  1087].  ,  ^ 

Master  of  a  vessel  aa  against  owner 
aee  Admiralty  {1  Cyc  883]. 

Partner  see  Evidence  [16  Cyc  1031]. 

Party  to  the  record  aee  Evidence 
[16  Cyc  977].  .    ,  ^ 

Plea  of  guilty  see  Criminal  Law 
[12  Cyc  363,  426). 

Privy  see  Evidence  [16  Cyc  985]. 

Representative  of  accused  see 
Criminal  Law  [12  Cyc  420]. 

Silence  or  acquiescence  aee  Evi- 
dence [16  Cyc  956].       ^  _ 

Successful  party  aa  ground  of  new 
trial  see  New  ■fiial  [«»  Cyc 
906]. 

Tender  see  Tender  [38  Cyc  163]. 
Conclusiveness  of  see  Criminal  Law 

[12   Cyc  424];   Evidence   [16  Cyc 

I04B]!  Pleadlnir  [81  Cyc  il). 
Conditional  see  References  [84  Cyo 

828]. 

^preas  sA  Pleading  [81  Cyo  6761. 
E*tra  judicial  see  Evidence  [16  Cyc 
9SS]. 

In: 

Affidavit  vaed  In  another  case  aee 
Evidence  [18  Cyo  974,  976- 


Deposition 
976]. 


BM  Bvidanea  119  Cyo 


In : — Continued 
Pleading  aee  Criminal  Law  [12  Cyo 
862];  Equity  [16  Cyc  278,  813]; 
Evidence  [16  Cyc  967] ;  Pleading 
[31  Cyc  206,  263,  833L 
Inatructlon  aa  to  effect  of  see  Crimi- 
nal Law  [12  Cyo  628];  Trial  [88 
Cyc  1741]. 
Judgment  on  see  Judgments  [23  Cyc 
7281. 

Judical   sea  Evidence   [16  Cyc  964, 

10481. 
Of: 

Accused  see  Criminal  Law  [12  Cyo 
4181:  Rape  [33  Cyc  1458];  Se- 
duction [35  Cyc  1347], 

Applicant  for  insurance  aee  Mu- 
tual Benellt  Insurance  [29  Cyc 
248]. 

Assets  by  personal  representative 
aee  Executors  and  Administra- 
tors [18  Cyc  697]. 

Cause  of  action  see  Set-Off  and 
Counterclaim  [34  Cyc  5691. 

Correctness  of  account  see  Ac- 
counts and  Accounting  H  265- 
267. 

Counsel  In  criminal  case  aee  Crimi- 
nal Law  [12  Cyc  420,  421], 
Creditor  to  show  payment  aee  Pay- 
ment [30  Cyo  1292]. 
Debtor   to   show   nonpayment  see 

Payment  [30  Cyc  1288]. 
Evidence    aee    Criminal    Law  [12 
Cyc  390];  Equity  [16  Cyc  882]: 
Evidence  [16  Cyc  «21];  Trial  [88 
Cyc  1326]. 
Existence  of  partnership  aee  Part- 
nership-[80  Cyo  408]. 
Liability: 

Barred  by  Umitatlonf  aee  Llml- 
tatlona   of   Actions    [2B  Cyo 
133S]. 
Discharged  In: 
Bankruptcy  aee  Bankruptcy  [6 

Cyc  407]. 
Inaolvency  see  Inaolvency  [22 
Cyc  1351]. 
Under  policy  of  Inauranca  aea  Ac- 
cident Inaurance  [1  Cyo  2961; 
Fire  Insurance  [19  Cyc  794]. 
One  defendant  In  proaacntlon  for 

riot  aee  Riot  [88  Cyo  17861. 
Partner  see  Partnaranlp  [SO  Cyo 

522,  603,  662]. 
Payment  or  nonpayment  aee  Pay- 
ment [30  Cyc  1283]. 
Principal     as     evidence  against 
surety  see  Principal  and  Surety 
[32  Cyc  137]. 
Prosecutrix   in   action    for  seduc- 
tion see  Seduction  [35  Cyc  1849]. 
Publication   of   libel    as   basis  of 

Slea  of  Justlflcatfon  see  Libel  and 
lander  [25  Cyc  461]. 
Pupil  to  school  see  Schools  and 
School  Districts   [35  Cyo  1110. 
1114,  1116]. 
Service  of  proceas  aea  Frocesa  [82 

Cyc  450]. 
State  see  States  [36  Cyo  8321. 
Title   as    Interruption    of  adverse 
possession   see  Adverse  Posses- 
sion [1  Cyc  1014]. 
On     preliminary     examination  aee 

Criminal  L«w  [12  Cyc  42B]. 
Oral  or  written  aee  Evidence  [16  Cyc 
942]. 

Proof  and  effect  of  see  Evidence  [16 

Cyc  1087]. 
To: 

Ball  see  Ball  [6  Cyc  761. 
Citizenship  sea  Allana  [2  Cyo  110]. 
Partnership    aee    Partnership  [80 

Cyc  603]. 
Practice: 

XiEw  see  Attomay  and  Client  [4 

Cyc  900]^ 
Medicine  or  aurgery  aae  Physi- 
cians and  Surgeona   [80  Cyc 
1648]. 
Prevent : 
Change  of  venne  see  Tenue  140 

Cyo  1221. 
Continuance  aee  Contlnuancea  [9 
Cyc   168];   Criminal   Law  {9 
Cyo  1821. 
Taking  of  depoaltions  see  Depo- 
altlona  [18  Cyo  878]. 


To: — Continued 

Religious  society  see  BeUgknu  So- 
cieties [34  Cyc  1187). 
Voluntary  character  of  sec  Crfcnl'a: 

Law  (12  Cyc  419];  Kvldcnce  Hi 

Cyc  941]. 

11.  Gregory  v.  IT.  8..  10  F.  Cii 
No.  6,803,  17  Blatehf.  S2S,  S2K. 

[a]  A  fsot  la  not  aflTnfttrt  or  -az- 
disputed  simply  because  a  witaea 
has  so  testified  and  ttae  statement  h»a 
not  been  directly  contradicted,  espe- 
cially when  it  plainly  appears  tiui 
the  court  did  not  credit  the  «ai«- 
ment  Naw  Haven  v.  Mew  Terk. 
etc..  R.  Co.,  7S  Conn,  tlf,  2S3,  44  A 

rb]    Admmed  fai  mmmam  €t  gxmated. 

—In  construing  a  court,  rule  prov.d- 
Ing  In  one  clause  that  a  refaeancf 
shall  not  be  granted  aft^  the 
of  the  term  at  which  the  final  decr« 
Is  entered,  and  in  another  clause  th^: 
in  nonappealable  cases  a  peUtim  for 
a  rehearing  may  be  admitted  befon 
the  end  of  the  next  term  after  fisi'. 
decree,  the  court  said:  "In  legal  par- 
lance the  word  'admitted*  Is  frequ<i:t- 
ly  uaed  as  synonymous  with  tbi 
words  'granted'  and  "allowed.'  .  .  . 
All  of  these  considerations  lead  bh 
to  the  conclusion  that  the  word  %d- 
mitted'  and  the  word  'sranted,'  ^ 
used  In  the  elghty-eigtatli  rule,  faavr 
the  aame  meanutg,  ana  that  the  tttti- 
Is  to  deprive  the  court  of  the  poser 
to  grant  a  rehearing  In  any  case  after 
the  lapse  of  the  term  next  succecdai 
the  entry  of  a  final  decree."  Gleao  r. 
Dlmmock,  43  Fed.  6S0.  SSI. 

[e]  AdmtttaA  tn  bsbm  of  taiaiatB. 
—In  Follak  v.  Searcy.  84  Ala.  i'ii. 
262,  4  8  187  [quot  Skipper  v.  Reev» 
98  Ala.  882.  886,  8  8  804]  an  Instmc- 
tlon  was  given  that  If  the  facts  re 
latins  to  the  aale  In  question 
admitted  of  two  oonatmctlona,  the  «e 
rendering  It  fraudulent  the  other 
valid,  the  latter  muat  be  accepted. 
In  commenting  upon  these  tnstn^ 
tions  the  court  aud:  '^%la  Inatrso 
tlon  hypotheslaea  nothing  as  to  tht 
relative  atrangth  of  testimony  v 
belief,  supporting  the  opposing  al- 
ternate conatructlona.  Theae  mar  ^ 
very  weak,  and  attll,  not  so  weak  or 
worthless  as  to  fall  within  the  af- 
aerted  rule.  Admit,  In  the  aense  hen 
employed,  Is  the  s^'nonym  of  toi- 
erata  A  paraphrase  of  the  aenter-cc 
would  be.  that,  unless  the  testlmanr 
tending  to  prove  the  fraud  Is  so  clear 
aa  to  admit  of  no  other  conclusion, 
then  the  Jury  must  find  the  convey- 
ance valid.  The  rule  declared  la  too 
exacting."  • 

[d]  Vhe  phrase  "admitted  in  «t1- 
daBoe>*  in  IT  S.  Rev.  St.  8  824.  pr.>- 
vldlng  an  allowance  of  attomef'» 
fees  "for  each  deposition  taken  and 
admitted  In  evidence  in  a  cause,  tvo 
dollars  and  fifty  cents,"  means  rai 
in  evidence.  U.  S.  v.  Venable  CoriFtr 
Co..  158  Fed.  S3S,  884.  To  same  effect 
Bamardln  v.  Korthall,  S3  Fed.  :41. 

[e]  Admitted  la  sense  of  elected- 
— Reg.  V.  Saddlers'  Co.,  10  H.  L.  Gas 
404,  11  Reprint  1083. 

[f1  Vot  admitted  to  iMlL-Tlif 
words  "not  admitted  to  balL"  as  vsti 
in  N.  D.  Rev.  Codea  (1899)  t  SCTj, 
relating  to  release  on  habeas  ccrpu'. 
mean  that  the  accused  has  not  beer, 
discharged  on  ball,  but  Is  In  costodt 
under  commitment  t>ecause  unablr  or 
unwilling  to  fumlah  the  ball 
quired.  State  v.  Larson,  IS  N.  D.  tT4. 
477,  97  NW  537. 

[g]  Adrntttad  to  teT<— In  In  rr 
Alexander,  167  Mich.  495.  498.  1» 
NW  491.  it  was  held  that,  althoarti 
a  person  had  paaaed  the  tegal  extmi- 
natlon  for  admlaalon  to  the  bar,  ana 
was  permitted  to  take  an  attorney'' 
oath  and  to  sign  the  roll  of  att<I^ 
neys.  his  COTtlflcate  of  admlaaloB  be- 
ing withheld  until  proof  of  his  cen- 
eral    educall<mal    qnalUleatlona  ^ 
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substance  in  forming  a  mixture." 

ADMONISH.  To  warn  of  a  fault;  administer 
mild  reproof  to;  to  reprove  formally  or  authori- 
tatively." 

ABM'B.   An  abbreviation  of  the  word  "admin- 
istrator.'"* 

AD  OFFICIUH  JUSTIOIABIOBUM  SPBOTAT, 

ma  cuiQUE  CORAM  ma  FLAOiTAirrx  justi- 

TIAM  EXHIBERE."* 

ADOPCION.  In  Spanish  law  the  juridical  act  of 
receiving  as  one  *s  own  child  one  who  is  actually  and 
by  nature  another's.  If  the  adoptado  (child)  is  ac- 
tually in  the  paternal  power  (patria  potestad)  of 
his  natural  father  the  act  is  called  adopci<Sn  especial 
(or  en  espeeie)  and  may  be  e£Fected  by  such  father's 
consent  without  that  of  the  child.  The  adopting 
father  (adoptador  or  adoptante)  must  be  sni  juris.. 


The  adoptado  usually  takes  the  name  of  the  adop- 
tante and  becomes  his  heir  in  case  of  intestacy,  and 
each  has  the  obligation  of  supporting  the  other  in 
case  of  necessity.  The  relationships  produced  by 
adopci6n  are  sufficient  to  prevent  intermarriage  be- 
tween those  maintaining  them.^' 

ADOPT.  To  take  and  receive  as  one's  own  that 
which  is  not  naturally  so;"  to  approve;"  to  select 
and  take  and  approve.^"  The  word  is  not  one  of 
rare  use,  nor  is  it  a  technical  term  applicable  to  any 
branch  of  learning  or  science,  but  is  a  word  of  com- 
mon use  and  commonly  understood." 

In  the  past  tense  the  word  is  sometimes  used  in 
the  sense  of  approval,"  or  acceptance?* 

ADOPTION.  Receiving  as  one 's  own  what  is  new 
or  not  natural;**  to  take  and  receive  as  one's  own 
that  with  reference  to  which  there  existed  no  prior 


-was  properly  atrlcken  from  the  roll 
on  failure  to  make  auch  proof- 
la.    Standard  D. 

[a]    "AOnilxtnn    or  adflltloit." — 

The  use  of  the  words  "admixture  or 
Addition."  in  a  statute,  making  it 
unlawful  to  manufacture  or  sell  oleo- 
margarine which  shall  be  but  an  Imi- 
tation of  yellow  butter,  etc..  Indicates 
that  the  Intention  of  the  legislature 
iB  to  prohibit  the  Imitation  of  yellow 
butter  by  any  "admixture  or  addi- 
tion" to  oleomargarine  during  or 
after  manufacture.  UeCann  v.  Com., 
IBS  Pa.  609.  511,  48  A  470.  See  aim 
Adulteration  [i  Cyo  9S9]. 
IS.   Standard  D. 

[a]  PrMMtoZT  tnwtaf-A  testator, 
mfter  a  devlM  to  his  grandchildren, 
admonlBhed  and  (Aarged  them  that 
the  gift  was  made  in  the  hope  that 
they  would  provide  for  their  parents. 
This  was  held  to  raise  no  vust  in 
favor  of  the  parents.  The  court  said: 
"Indeed,  the  words  'admonish'  and- 
*bope,'  while  very  appropriate  to  the 
expression  of  a  wish  that  the  chil- 
dren vould  perform  their  moral  duty 
to  their  parents,  would  be  singularly 
inappropriate  to  the  expression  of 
an  intention  to  fix  any  legal  'charge* 
or  'trust'  upon  the  property."  Arnold 
V.  Arnold.  41  S.  C.  291,  299,  19  SE  670. 

14.  Moseley  v.  Mastin,  37  Ala.  218. 
221  <holdtng  that  the  appellate  court 
will  take  Judicial  notice  of  the  fact, 
when  the  abbreviation  follows  plaln- 
tiffa  name  in  the  complaint). 

15.  A  maxim  meaning  "It  Is  the 
duty  of  justices  to  administer  jus- 
tice to  every  one  seeking  it  from 
him."   Peloubet  1/eg-  Max. 

16.  Bacrlche  Dtccionarlo.  See 
Adoption  of  Children  post. 

17.  Webster  D.  [QUot  Peo,  v.  Nor- 
ton, 59  Barb.  (N.  T.)  169,  196;  Dallas 
V.  Beeman,  18  Tex.  Civ.  A  335,  339, 
46  SW  626];  See  Adoption  poet. 

[a]  *'Snaot"  dlstliigiilahed^"Much 
was  said  in  argument  about  the  mean- 
ing of  the  terms  adopt  and  enact,  and 
there  is  no  doubt  a  difference.  To 
enact  implies  the  creating  anew  a 
law  which  did  not  exist  before;  but 
adopt,  no  doubt  implies  the  making 
that  their  own  which  was  created  by 
another,  as  the  adoption  of  our  stat- 
ute laws  of  Qreat  Britain,  as  they 
stood,  uy  th»  colonial  government" 
Williams  V.  Mlchi^m  Bank.  7  Wend. 
(N.  Y.)  539,  567. 

[bl  Adopted  oltlaeBS. — In  constru- 
ing an  act  of  congress,  providing  for 
the  sate  of  Improvements  placed  upon 
Indian  lands  and  owned  oy  adopted 
citlsena  of  any  tribe,  the  court  said: 
"By  the  phrase  'adopted  citizens'  is 
meant  all  citizens  not  of  the  blood: 
that  is,  those  who  have  been  adopted 
by  the  nation,  either  by  treaty  or  by 
act  of  an  Indian  legislature."  Hami>- 
ton  V.  Hays,  4  Inf  Ter.  SOS,  608,  69 
8W  1116. 

Cc]  **Aa«pMI  iMli*  mar  properly 
be  used  to  designate  a  child  by  adop- 
tion, who  ts,  "in  a  limited  sense,  made 
an  heir,  not  by  the  law,  but  by  the 
contract  orldenced  hy  deed."  Uorri- 


son  V.  Sessions,  70  Mich.  207,  SOS,  t» 
NW  249,  14  AmSR  600. 

1&  Miller  v.  Union  County,  48  Or. 
266,  277,  86  P  3. 

[a]  Adopt  asA  tmVIj. — In  Ellison 
v.  Jackson  Water  Co.,  12  CaL  642, 
661  [quot  Bhepardson  v.  Gillette,  18$ 
Ind.  125,  128,  31  NE  788],  Field.  J.. 
said,  speaking  of  the  terms  "adopt" 
and  "ratify" :  "These  terms  are  prop- 
erly applicable  only  to  contracts 
made  by  a  party  acting  or  assuming 
to  act  for  another.  The  latter  may 
then  adopt  or  ratify  the  act  of  the 
former,  however  unauthorised.  To 
adoption  and  ratification  there  must 
be  some  relation,  actual  or  asaumed, 
of  principal  and  agent."  *  To  aame 
effect  MInnich  v.  Darling.  8  Ind.  A. 
639.  36  NB  178. 

19.  Webster  D.  [Quot  Dallas  t. 
Beeman.  18  Tex.  Civ.  A.  886.  839,  46 
SW  626'2. 

{a]  upon  ft  Import  to  a  muntcipcu 
council  by  one  of  its  committees, 
recommending  certain  action  to  be 
taken  by  the  council,  a  record  of  the 
proceedings  of  the  council  in  the  word 
adopted  expresses  the  will  of  the  body 
that  the  course  recommended  be  pur- 
sued. State  V.  Minneapolis,  etc^  R. 
Co.,  89  Minn.  219,  220,  39  NW  168. 

rb]  rniar  not  adoptlnf. — "By  the 
filing  of  the  report  it  will  be  seen  the 
city  council  received  the  report  by 
its  proper  officer  to  be  by  him  kept 
on  file,  but  in  so  doing  the  council 
did  not  approve  the  report  or  make  It 
its  own;  or,  in  other  words,  It  did  not 
adopt  It."  Dallas  v.  Beeman,  18  Tex. 
Civ.  A.  336,  839,  45  SW  626. 

[c]  To  adopt  a  rottte  for  the  trans- 
portation of  tne  mail  means  to  take 
the  steps  necessary  to  cause  the  mall 
to  be  transported  over  that  route. 
Rhodes  v.  U.  S.,  Dev.  Ct  CL  <U.  S.) 
47. 

90.  Iowa  state  Sav.  Bank  v.  Black, 
91  Iowa  490,  496.  69  NW  288  (holding 
that  it  might  be  used  in  an  instruc- 
tion without  definition  or  explana- 
tion). 

91.  Bee  Miller  v.  UnlOti  County,  48 
Or.  266,  270,  36  P  8  (holding  that 
under  a  statute  requiring  the  ret>ort 
of  road  viewers  to  be  adopted,  an 
order  whereby  It  was  approved  Is 
sufficient  compliance  with  the  stat' 
ute>. 

[a]  Action  nndev  the  statnte. — In 

construing  a  free  school  textbook 
statute,  which  provides  that  text- 
books once  adopted  shall  not  be 
changed  within  five  year*,  the  court 
said:  "The  language  of  the  statute 
is  "adopt.'  Books  ar*- adopted  when 
suCh  action  as  the  statute  provides 
is  taken,  and  not  when  every  other, 
book  then  In  use  has  been  removed, 
and  the  new  one  substituted."  Atty.- 
Oen.  V.  Detroit  Bd.  of  Education,  188 
Mich.  881.  689.  95  NW  746. 

[b]  "Approved"  dlstinnisiliea. — 
In  State  v.  Campbell.  ISTMo.  A  106. 
108,  119  SW  494,  the  court  said: 
"There  Is  certainly  a  dllCerence  In  the 
meaning  of  the  words,  adopted  and 
approved.  To  approve  a  thing  and  to 


aaopi  IS  I  a  ainerent  matter,  une 
might  approve,  but  at  the  same  time 
fail  or  refuse  to  adopt  a  given  thing." 

29.  See  Babcock  v.  Ormsby,  18  3. 
D.  358,  860,  100  NW  759  (holding 
that  the  acceptance  of  the  report  of 
a  referee  makes  it  the  decision  of  the 
court,  and  the  foundation  upon  which 
a  motion  for  a  new  trial  may  be 
predicated). 

[a]  "Aoonrted"  BTnonymons. — Bab- 
cock v.  Ormsby.  IS  S.  D.  868,  380,  100 
NW  759. 

_.98.  Peo.  V.  Norton,  69  Barb.  (N. 
z.)  169,  196. 

[a]  An  aOovOom  br  a  «o«po«atloa 
of  ocHBtraots  made  by  promoters  In 
Its  behalf,  before  Its  orgaAlaatlon,  la 
in  legal  efTect  the  making  of  a  c<m- 
tract  of  the  date  of  the  adoption  and 
not  as  of  some  former  date.  Mc- 
Arthur  v.  Times  Printing  Co.,  48 
Ulnn.  819.  61  NW  816,  81  AmSR  668. 

[b]  Adoptlos  um  ooafijUon  pioo*- 
oenti^Where  the  rules  of  a  mutual 
benefit  association  governing  the  ad- 
mission of  members  provided  that 
the  written  application  of  the  can- 
didate must  be  submitted  to  the 
lodge,  and,  if  elected  to  membership, 
he  should  then  be  examined  by  the 
local  medical  examiner,  who  was  re- 
quired to  forward  the  application, 
together  with  the  medical  report  to 
the  medical  director  of  the  aseociax 
tlon,  and.  If  the  risk  was  approved  by 
the  latter,  a  certificate  would  be  for- 
warded to  the  secretary  of  the  local 
lodge,  who  would  notify  the  candi- 
date and  deliver  the  certificate  after 
he  had  been  adopted,  which  must 
take  place  within  ninety  days.  It  was 
held  that  the  adoption  of  a  candidate 
was  a  condition  precedent  to  member- 
ship unless  waived.  Bruner  v.  Broth- 
erhood of  American  Yeomen,  186 
Iowa  612,  111  NW  977. 

[c]  In  flio  Sana*  of  approval. — 
A  resolution  of  the  board  of  super- 
visors adopting  an  architect's  plans 
for  the  erection  of  a  Jail,  upon  the 
condition  that  the  board  receive  a 
bid  from  a  reliable  party  Is  an  adop- 
tion of  the  plans  within  the  meaning 
of  a  statute  providing  in  efTect  that 
the  Jail  should  not  be  erected  until 
plans  and  specifications  had  been 
made  and  adopted  by  the  board.  Hall 
v.  Los  Angeles  Coimty.  74  CaL  602, 
16  P  813. 

[d]  Adoptlim  to  TsaolmtloB.— 
Where  a  board  of  Mncatlon  passed 
a  resolution  for  the  purchase  and 
use  of  a  certain  grammar  school 
arithmetic  In  the  schools  of  the  city, 
and  purchased  a  certain  number  ox 
such  arithmetics  for  such  na&^such 
resolution  constituted  a  sumclent 
adoption  of  such  arithmetic  to  pre- 
clude the  hoard  fiwn  thereafter 
changing  the  aama  within  five  years, 
under  Oen.  School  1^.  (Comp.  Li. 
19  4680,  4776),  providing  that  text- 
books once,  adopted  shall  not  be 
changed  within  five  years.  Atty.-Oen. 
V.  Detroit  Bd.  of  Educati<m;  188 
Mich.  681,  96  NW  746. 

[e]  Xsic  Kj  aOotlOM^'rrheL  rtat- 
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TtUldon  either  colorable  or  otherwue."    (Crow  refereneeB.**) 


■OM  or  Mlatlcm  of  an  ftdopt«d  hair 
la  a  lawful  one,  ainoa  th«  Uw  aano> 
tlona  and  provldea  a  mathod  for  Ita 
eraatton,  but  tha  ralatlon  la  not  tha 
«raati*ra  of  tha  law.  but  of  tha  daad 
of  adoption;  a  child  adoption  la,  In 
a  llmiCed  sanaa,  mada  an  holr  not  by 
tha  law,  but  by  contract  avldanocd  by 
deed:  adopted  heir  or  heir  by  adop- 
tion would  be  appropriately  descrlp- 
tlve  of  such  relation;  contradistin- 
guished from  euch  an  heir  are  those 
upon  whom  the  law  casta  descent, 
who  are  constituted  heirs  by  law; 
these  are  appropriately  described  as 
helrs-at-law  or  heirs  by  the  law. 
.  .  .  The  relation  of  an  heir  by 
adoption  la  an  exceptional  and  un- 
usual one,  and  does  not  come  within 
the  ordinary  and  usual  meanlnr  of 
the  words,  lawful  heirs,  and  those 
words  ouffht  not  to  be  held,  ex  vi 
termini,  to  include  an  adopted  heir." 
Reinders  v.  Koppelman,  94  Mo.  338, 
344,  7  SW  288  [quot  Morrison  v.  Ses- 
sions. 70  Mich.  297,  805,  38  NW  249, 
14  AmSR  500]. 

[f]  matlfloatloa  dlatlnrnlsha<L— 
"In  their  primary  sienlflcance,  there 
Is  a  manifest  distinction  between 
'adoption'  and  'ratlflcatlon.*  The  one 
alKnihes  to  take  and  receive  aa  one's 
own  that  with  reference  to  which 
there  existed  no  prior  relation  either 
colorable  or  otherwise;  while  the 
other  Is  a  conArmatton,  approval,  or 
aanctlontnv  of  a  previous  act,  or  an 
act  done  In  the  name  or  on  behalf  of 
the  party  ratifying  without  suffi- 
cient or  legal  authority. — that  Is  to 
say,  the  confirmation  of  a  voidable 
act.  But.  as  relating  to  contracts, 
some  lexicographers  treat  them  as 
synonymous."  Schreyer  v.  Turner 
Flouring  Mills  Co.,  29  Or.  1,  6,  48  P 
719.  And  sea  Capps  v.  Henaley,  ti 
OkL  SlI.  318,  UO  P  SIB. 


M.  8<direyer  v.  Turner 
MUla  Co.,  29  Or.  1.  4«  P  719. 


Flourfnf 


wwda  'adopCiOB  a(  Um 
ooanilBfeUnP  (1)  are  sometlmea  naad 
aa  naanlnc  tha  final  paasaK*  of  tha 

oonatltntlon  by  tha  conatltut lonal  oon- 
Tantlon,  and  tha  irtgntns  of  tha  In- 
atrumant  by  tha  mambers.  Tha  ax- 
presalon  la  alao  sometlmea  used  aa 
meaning  tha  aubaequent  ratlflcatlon 
of  tha  oonatltutlon  by  the  vote  of  the 
people.  But  the  real  final  act  of 
adoption  by  which  all  preceding  acta 
of  adoption  took  effect  was  the  ad- 
mission of  the  territory  as  a  state." 
Crook  County  v.  Rollins  Inv.  Co^  8 
Wyo.  470.  474.  27  P  683.  (3)  'The 
word  "adoption."  as  used  in  a  state 
constitution  which  declares  that  "the 
existing  county  courts  are  continued, 
and  the  Judges  thereof,  in  office  at 
the  adoption  of  this  article,  shall 
hold  their  offices  until  the  expiration 
of  their  respective  terms,"  means 
"the  adoption  of  this  article  as  a  part 
of  the  constitution."  It  does  not 
refer  to  the  time  when  the  votes 
should  be  cast,  and  canvassed,  and 
declared,  and  the  people  should  have 
decided  to  discard  the  corresponding 
article  In  the  former  constitution, 
and  to  put  the  new  one  In  Its  place, 
but  to  the  time  when  the  article 
should  be  fully  and  completely 
adopted  as  a  part  of  tha  constitu- 
tion. Peo.  V.  Norton.  69  Barb.  (N.  T.) 
169.  191. 

86.  AaOFUont 
Distinguished  from  ratlfioatlon  aee 

Agency  [81  Cya  1246], 
Of: 

Appliances  and  precautions  by  rail- 
road see  Railroads  [SI  Cyo  18SK]. 
By-laws  by; 

Association  sea  Associations  [4 

Cvc  408]. 
Banks  see  Banks  and  Banking  [6 
Cyo  487]. 


Of:— ConttniMd 

B:^lawa  by:— OaottniMd 
Beneflclal   or    fr&tcmal  Mcietj 
aaa  Benafldal  AaaoclatlBu  la 

I  *    Cyo  16]. 

Building  and   loan    aasnr"!  h  i 
aee  Building  and  Ijomn.  Bie«a«* 

[6  Cyc  .122]. 
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Revocation  of  will  by  subBMinuit  adoption  of  child  ■«« 

WtlUa 

Rlsht  of  adoptive  parent  or  eblM  to  sue  for  death  br 
wrongful  act  ace  Aealli  [IS  Crc  8SS  et  aea]. 


Rl|dit8  and  duties  of  parent  emd  child  In  Konaral  aae 
>  Ihumt  and  CUM  tiiCra  167«]. 
Spflclflc  performanee  of  contraets  to  adopt  aea 
VesfonaaiaM  [19  Cyo  787]. 


I.  DEFINITION' 


[$  1]  Adoption  is  the  act  by  which  rela- 
tions of  paternity  and  affiliation  are  recognized 
as  legally  ezisting  between  persons  not  so  re- 


lated fay  nature.^  The  relation  created  by  adop- 
tion is  a  statutory  statna,  and  not  a  eontnetuid 
relation*. 


It  HISTOBT 


[$2]  The  legal  adoption  by  one  person  of  the 
offspring  of  another,  giving  him  the  status  of  a  child 

1.  Woodward's  App.,  81  Conn.  162, 
162.  70  A  463;  Albrlnff  v.  Ward.  187 
Mich.  SE2,  864,  100  NW  609:  Morrison 
v.  Seulons.  TO  Mich.  297,  806,  88  NW 
249,  14  AmSR  600;  Brltannlca  [quot 
Simmons  v.  Burrell,  8  Misc.  888,  402, 
28  NTS  626]. 

[a]  Other  deflattlona^d)  "An 
act  by  which  a  person  appoints  as 
his  heir  the  child  of  another."  Abney 
V.  De  L«ach,  84  Ala.  393,  398,  4  8  757: 
Russell  V.  RuHBell,  84  Ala.  48,  61,  3 
8  900  [dt  Rapalje  &  Ii.  lu  D.];  Bray 
V.  Miles,  23  Ind.  A.  438,  64  NB  446, 
448.  (2)  "The  taking-  and  treating  of 
a  stranger  as  one's  own  child."  Web- 
ster D.;  Imperial  I>.  [both  quot  Sim- 
mons V.  Burrell.  8  Misc.  888,  402,  28 
NTS  626].  (S>  "To  receive  or  treat 
as  a  son  or  daughter,  one  who  is 
the  child  of  a^iother,"  Worcester 
D.  [quot  Cofer  V.  Scroggrlne,  98  Ala. 
&42,  346,  18  3  116,  39  AmSR  64; 
Russell  V.  Russell,  84  Ala.  48,  51,  S 
S  900;  Simmons  v.  Burrell,  8  Misc. 
388,  402.  28  NTS  626].  U)  "To 
take  a  stranger  Into  one's  own  fam- 
ily as  eon  and  heir — to  accept  the 
child  of  another  as  hts  own  son  and 
heir."  Anderson  L.  D.  [quot  Hodges 
v.  Kelt.  125  La.  87,  97,  61  8  77].  (6) 
"The  taking  of  a  stranser  in  the  blood 
as  one's  own  child."  Kettel  v.  Bax- 
ter. 60  Misc.  428,  431,  100  NTS  629. 
(6)  "The  legal  act  whereby  an  adult 
person  takes  a  minor  into  the  relation 
of  child,  and  thereby  acquires  the 
rights  and  incurs  the  responsibilities 
of  a  parent  In  respect  to  such  minor." 
N.  T.  Act  June  25,  1878,  c  8*0;  New 
York  Dom.  BeL  L.  (L.  (1909)  c  19, 
Consol.  I*  (1909)  c  14)  [quot  Abbott 
U  D.;  In  re  MacRae,  189  N.  T.  142, 
146.  81  NB  966,  12  AnnCas  506;  V.  S. 
Trust  Co.  V.  Hoyt,  160  App.  Dlv.  621, 
624.  1S6  NTS  849;  Smith  v.  Allen,  32 
App.  Div.  874,  880,  63  NTS  114  [aff 
161  N.  T.  478,  65  1066];  Carroll 
V.  Collins  «  App.  Div.  108,  109,  40 
NTS  64;  Dodln  T.  Dodln.  40  NTS  748 
[aff  16  App.  Div.  42.  44  NTS  800]  17 
Hlsc  36,  37.  (7)  "To  take  Into  one's 
family  as  son  or  heir;  to  take  and 
treat  as  a  child,  riving  a  title  to  the 
privileges  and  rights  of  a  child." 
Webster  D.  '[quot  Cofer  v.  Scrog- 
glns,  98  Ala.  842,  346,  13  S  116,^  39 
AmSR  54;  Abney  v.  De  Loach,  84  Ala. 
893,  398,  4  S  767;  Ruasell  v.  Russell, 
84  Ala.  48,  61.  3  S  900;  Vldal  v.  Com- 
magere,  18  La.  Ann.  616,  BIT;  Peo.  v. 
Norton.  69  Barb.  (N.  T.)  169,  196; 
Non-she-po  v.  Wa-wln-ta.  37  Or.  213, 
216,  62  P  16,  82  AmSR  749].  (8)  An 
act  "by  which  a  person  takes  the  child 
of  another  Into  his  family  and  treats 
it  as  his  own."  1  A&EEncL  204  [quot 
Cofer  v.  Scrogglns,  98  Ala,  342,  346, 
13  S  116,  39  AmSR  64].  (9)  "By  the 
common  acceptation  of  the  word 
adoption,  the  relationship  of  parent 
and  child  with  all  the  consequences 
of  that  relationship  Is  understood." 
Vidat  v.  Commag^re,  13  La.  Ann.  516, 
618  [quot  Bray  v.  Miles,  23  Ind.  A. 
482,  54  NE  446.  448.  66  NE  610;  In 
re  Walworth.  86  Vt.  822,  827,  88  A  7. 
S7  LRANS  849]. 

[b]  Aot  of  pencil  who  MoeivM 
child. — The  act  of  adoption  has  been 
held  to  be  the  act  of  the  person  who 
'takes  and  receives  the  child,  and  not 
the  act  of  the  persMi  who  gives. 


and  heir  of  the  parent  by  adoption,  is  a  practice  of 
very  great  antiquity.'    It  appears  to  have  been 


Smith  T.  Allen,  88  App.  Dlv.  874.  880, 
63  NTS  114  [an  161N.  T.  478*  66  NS 

1056], 

[c]  AxtUfltel  TClattca.— Adoption 
Is  a  relation  artificially  created. 
Beckley  v.  Lucas,  8  Hawaii  40.  42. 

[d]  Vopulav  slgnlfleaaee^'The 

term  'adopted  child,'  while  In  the  law 
it  has  a  strict  significance  and  pre- 
sumes some  form  of  legal  procedure, 
in  common  parlance  and  as  used  by 
the  messes  is  very  frequently  applied 
to  a  child  simply  taken  into  a  fomlly 
and  raised."  Per  Ricks,  J.,  in  Crum- 
ley V.  Worden,  201  111.  105,  116,  66 
NE  318. 

[e]  Bzlnglng  Into  relation >hlp. — 

In  Smith  V.  Allen,  82  App.  Div.  S74, 
880,  58  NTS  114  [afl  161  N.  T.  478, 
66  NE  1066],  Goodrich,  J.,  on  the  au- 
thority of  the  Century  D.  defined  the 
word  '-"adopt"  as  "to  take  or  bring 
.  .  .  Into  relationship  and  confer 
the  privileges  belonging  to  that  rela- 
tion ...  to  accept,  receive,  or 
choose  as  one's  own,  make  one's 
own:  accept  from  some  one  else." 

[f]  Appointment  of  saeoessor^ 
In  In  re  Nakuapa,  8  Hawaii  842.  349. 
Hartwell.  J.,  said:  "The  adoption  of 
an  heir  Is  the  appointment  of  a  suc- 
cessor. Viewed  as  a  contract,  it  Is  an 
agreement  whereby  the  adopters  agree 
with  the  i>arentB  to  take  the  child  to 
treat  as  their  own  in  all  respects; 
including  nurture  and  education,  and 
with  the  further  understanding  that 
if  they  do  not  otherwise  dispose  of 
their  property  by  will,  the  child  at 
their  death  shall  Inherit  it." 

[g]  Distmnlshed  from  legitima- 
tion.^— "Adoption,  properly  considered, 
refers  to  persons  who  are  strangers 
In  blood:  legitimation,  to  persons 
where  the  blood  relation  exists." 
Blythe  v.  Ayres,  96  Cal.  S32,  559.  81 
P  916,  19  LRA  40  (holding  that  Civ. 
Code  S  230,  uses  the  word  "adopts" 
in  the  sense  of  "legitimates"  and  is 
a  statute  of  legitimation  rather  than 
of  adoption) ;  Allison  v.  Bryan,  21 
Okl.  657,  561.  97  P  282,  18  I^ANS 
931.  17  AnnCas  468. 

[h]  Broader  meaalu  uUUr  tfrll 
law. — ^In  TJnforsake's  Suoc..  48  La. 
Ann.  646.  548.  19  8  608,  It  was  said: 
"The  statutes  relative  to  adoption 
have  not  given  to  the  word  radoptlon' 
the  broad^  and  unrestricted  meaning. 
In  BO  far  as  It  relates  to  the  persons 
adopting,  that  it  had  during  early 
periodsln  the  history  of  the  civil  law, 
when  the  adoptant  was  entitled  to 
the  property  of  the  son  and  exercised 
toward  him  all  the  rights  and  privi- 
leges of  a  father;  In  short,  when  the 
relationship  was  to  all  intents  and 
purposes  the  same  as  existed  between 
natural  father  and  son." 

[1]  Adoption,  in  the  Boman  law, 
was  an  act  by  which  a  person  under- 
took to  rear  the  child  of  another  and 
appoint  such  child  as  his  heir.  Bal- 
lard v.  Ward,  89  Pa.  868.  861. 

[J]  Includes  result  aooompliahsd. 
— In  Peo.  V.  Norton.  69  Barb.  (N.  T.) 
169,  196,  the  court,  per  Johnson.  J., 
said:  "Hence  it  is  seen  that  the  word 
'adoption.'  In  Its  primary  and  most 
common  sense  and  slgnlncatlon.  Is  a 
thing  consisting  of  the  act  of  adopt- 
ing, end  its  result  or  effect  accom- 
plished. It  is  no  substantive  adop- 
tion, until  the  stranger  has  been 
taken  and  become  heir." 

[h]  Adeotsd  into  Us  <Mdtow— In 
Morton  v.  Morton,  68  Nebr.  4ltf,  *t7. 


87  NW  182.  the  court,  per  Hastings, 
C.,  said  that  the  expression  "adopted 
Into  his  family,"  as  used  In  Comp.  - 
St.  c  28  I  81,  providing  that  no  lUe- 
gltlmate  child  shall  be  alloired  to 
claim  any  part  of  the  estate  of  his 
father  or  mother  unless  he  Is  by  the 
parent  "adopted  into  his  family." 
means  "taken  in,  given  the  famllr 
name  and  treated  and  currently  reo- 
ognlaed  as  a'  child." 

a.  Matter  of  Zlegler,  82  Misc.  346, 
862,  148  NTS  662  (where  It  Is  said 
that  the  rights  and  duties  of  adoptive 
child  and  foster  parent  are  determined 
by  the  law  of  status,  and  not  by  con- 
tract); Calhoun  V.  Bryant.  28  8.  D. 
266,  276,  lis  NW  266  (where  the 
court  said:  "We  believe  It  should  be 
held  that  the  statutes  of  each  state 
authorise  and  permit  the  creation  of 
the  relationship  of  parent  and  child 
by  adoption,  with  such  Incidental 
rights  within  the  state  as  are  con- 
ferred by  the  laws  of  that  state.  In 
the  matter  of  custody,  control,  and 
the  right  of  Ipherltance  of  property 
in  that  sUte.  The  relationship 
created  no  more  has  Us  foundation 
in  contract  than  has  the  rvlatloiuihlp 
created  by  birth"). 

[a]  la  poat  JMUslan  lav  adop- 
tion was  treated  as  an  act  regulating 
status,  and  not  as  one  dependent  on 
the  law  of  obligations.  "In  other 
words,  rights  of  property  with  the 
Romans  followed  the  particular  stat- 
us of  a  child  by  adoption  and  were 
not  regarded  as  attaching  to  the  child 
by  reason  of  any  mere  agreement 
to  adopt  him."  Matter  of  Zlegler,  88 
Misa  846,  361,  143  NTS  562. 

3.  In  re  Upton,  16  La.  Ann.  175; 
Bouvier  L.  D.  [quot  Simmons  v.  Bur- 
rell, 8  Misc.  388,  28  NTS  626,  6S4]. 

[a]  A  Isaned  dla—saloa  of  the 
history  of  adoption  Is  to  be  found  In 
the  opinion  of  Lamm,  J.,  in  Hockaday 
V.  Lynn,  200  Mo.  456,  463.  98  SW  685, 
118  AmSR  672,  8  LRANS  117,  9  Ann 
Cas  776  (where  it  was  satd:  "Never- 
theless, it  is  pointed  out  by  those 
scholars  who  have  dug  up  the  origin 
of  things  from  the  dust  of  the  past 
that  the  yoke  of  the  blood  tie,  in  this 
age  or  that,  lay  loosely  on  ancient 
peoples.  It  Is  shown  that  children 
might  be  lawfully  exposed  (devoted) 
to  death,  fed  to  beasts,  burned  In 
the  red  hot  bowels  of  war  Idols,  sac- 
rificed to  vows— witness  the  fate  of 
Jepthah's  daughter  and  the  fate  of 
Iphlgenla,  the  child  of  Agamemnon's 
loins;  and  vacancies  were  filled  by 
transplanting,  or,  to  put  it  otherwise, 
grafting  was  allowed.  Especially 
was  this  transplanting  In  vogue  dur- 
ing the  decadence  of  the  Roman 
empire"). 

[b]  Then  family  was  unit  of  oom- 
muBUT* — In  Morrison  v.  Sessions.  70 
Mich.  297.  306,  38  NW  249,  14  AmSR 
500,  Champlln,  J.,  delivering  the  opin- 
ion of  the  court,  said :  "Among  many  of 
the  continental  nations  It  [adoption] 
has  been  practiced  from  the  remotest 
antiquity.  It  appears  to  have-  been 
a  necessary  concomitant  of  the  type 
of  archaic  society  when  the  family 
constituted  the  unit  of  the  communi- 
ty, and  was  an  Important  factor  in 
developing  society  into  the  broader 
community  called^e  state.? 
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known  to  the  Egyptians,*  Babylonians,"  ABByrians,* 
Greeks,^  and  aiieient  Germans;*  and  among  the 
Hebrews  the  practice,  although  probably  not  rec- 
ognized by  their  ssrstem  of  jurisprndenee,"  was 
nndoabtedly  well  ^own."* 

The  dvil  law  has  recognized  such  proceedings 
from  its  earliest  days,  even  before  the  time  of 
Justinian,^*  who  reduced  the  system  to  a  code  which 
simplified  the  proceeding,  and  from  which  modem 
legislation  on  the  subject  has  derived  many  of  its 
chief  features.^'   From  the  civil  law  the  practice 


has  been  incorporated  into  the  jurisprudence  of 
the  nations  of  continental  Europe"  and  of  their 
colonies." 

Adoption  was  unknown  to  thft  common  law  of 

England^  and  in  states  whose  jurisprudence  is  based 
solely  on  that  system  it  can  exist  only  by  virtue 
of  statute.^"  In  the  absence  of  statutory  authority, 
it  is  not  within  the  power  of  an  individiud  to  create 
the  relation  of  parent  and  child  1^  adoption.*' 

In  England  the  doctrine  of  the  conun(m  law  has 
not  been  dtered  by  statate.^^  This  is  also  true  of 


4.  In  re  Uiiton,  16  La.  Ann.  175; 
Hockaday  v.  Lynn,  200  Mo.  456,  98 
SW  666,  118  AmSR  672,  8  LRAKS 
117,  9  AnnCas  776. 

6.  Hockaday  v.  Lynn,  200  Uo.  466, 
461,  98  SW  585,  118  AmSR  672,  8 
L.RA.NS  117,  9  AnnCas  775  (where 
Xiamm,  J.,  said:  "The  doctrine  was 
not  unknown  to  the  Babylonians — 
witness  the  Code  of  Hammurabi,  cpm- 
plled  from  2285  to  2242  B.  C"). 

6.  In  re  Upton,  16  L>a.  Ann.  176. 

7.  Vldal  V.  Commagftre,  13  La.  Ann. 
516;  In  re  Thome,  165  N.  T.  140,  49 
NB  661;  U.  S.  Trust  Co.  v.  Hoyt,  150 
App.  Dlv.  621,  135  NTS  849. 

8.  Unforsake's  Succ.,  48  La.  Ann. 
646,  19  S  602;  Vldal  v.  Commaff«re,  13 
La.  Ann.  516;  In  re  Thorne,  155  N.  T. 
140,  49  NE  661;  U.  S.  Trust  Co.  v. 
Hoyt,  150  App.  Dlv.  621,  135  NTS  849. 

8.  Unforsake's  Succ,  48  La.  Ann. 
546.  19  S  602. 

10.  Abney  v.  X>e  Loach.  S4  Ala. 
393,  4  S  757;  In  re  Upton.  16  Lft.  Ann. 
175;  Vidal  T.  Comma^re,  18  La.  Ann. 
516.  , 

In  Hockaday  t.  Lynn,  200  Uo.  466, 
461.  98  SW  685,  118  AmSR  672.  8 
LRAHS  117,  9  AnnCas  775,  Lamm,  J., 
said:  "Fatil,  himself  a  lawyer  pro- 
foundly Inatruoted  in  Hebrew  juris- 
prudence, assumed  tlia  doctrine  of 
adoption  to  be  well  known  to  his 
readers,  and  borrows  the  use  of  the 
doctrine  as  a  hammer  to  clinch  nalla 
driven  by  him  on  matters  of  faith. 
(Rom.  vlk  16.  17,  a-  ▼.)." 

11.  Ala. — ^Abney  v.  De  Loach,  84 
Ala.  898.  4  8  767. 

Hawaii. — Matter  of  Wllhelm,  18 
Hawaii  206;  In  re  Nakuapa,  3  Hawaii 
342. 

lU.— Butterfield  v.  Sawyer,  187  III. 
698,  68  NB  602,  79  AmSR  246.  52  LRA 
76:-Wattfl  V.  Dull,  184  IlL  86,  66  NIS 
303,  75  AmSR  141. 

Ind. — Markover  v.  Krauss,  182  Tnd. 
294,  31  NK  1047,  IT  LRA  806;  Hum- 

?hrles  T.  Davis,  100  Ind.  274,  60  AmR 
88;  KruK  v.  Davis,  87  Ind.  690. 
Iowa. — Chehak  v.  Battles.  183  Iowa 
107,  110  NW  330,  8  LRAN8  1130,  12 
AnnCas  140. 

Kan. — Gray  v.  Holmes,  57  Kan.  217, 
45  P  696,  33  LRA  207. 

Ky. — Power  v.  Hafley,  85.  Ky.  671, 
4  SW  683,  9  KyL  369. 

La. — In  re  Upton,  16  La.  Ann.  17B; 
yidal  V.  Commagdre,  13  La.  Ann.  516. 

Md.— Killers  v.  Taylor,  108  Md.  148, 
«9  A  715  tclt  Cyc]. 

Mich. — Morrison  v.  Sessions.  70 
Mich.  297,  38  NW  249,  14  AmSR  600. 

Mo. — Hockaday  v.  Lynn.  200  Mo. 
456,  98  SW  586,  118  AmSR  672,  8 
LRANS  117,  9  AnnCas  775;  Clarkson 
v.  Hatton,  148  Mo.  47,  44  SW  761,  65 
AmSR  635,  39  LRA  748;  Relnders  v. 
Kopelmann.  68  Mo.  482.  30  AmR  802. 

Nebr. — Tiffany  v.  Wright,  79  Nebr. 
10,  112  NW  311. 

N.  T.— In  re  Thome.  155  N.  T.  140, 
49  NE  661;  Matter  of  Livingston,  151 
App.  Dlv.  1.  185  NTS  828  [rev  74 
mTsc.  494.  134  NTS  1481;  Matter  of 
Hurck,  49  Misc.  391,  99  NTS  602. 

Or. — ^Non-she-po  v.  Wa-wln-ta,  37 
Or.  213,  62  P  16,  82  AmSR  749;  Fur- 
geson  V.  Jones,  17  Or.  204,  20  P  842, 
11  AmSR  SOS,  8  LRA  620. 

Pa.— Evans"  Eat.,  47        Super.  196. 
Tex. — ^Eckford  v.  Knox,  67  Tex.  200, 
2  SW  372. 

[a]  ror  a  good  Alsonaslea  of  adop- 
tion under  the  Roman  law  see  Wood- 
ward's App.,  81  Conn.  16Z,  70  A  4&l; 


Batchelder  v.  Walworth,  (Vt.)  82  A  7. 

18.  See  Humphries  v.  Davis,  100 
Ind.  274,  60  AmR  788;  Bray  v.  Miles. 
23  Ind.  A.  432,  54  NE  446,  55  NE  610; 
Morrison  v.  Sessions,  70  Mich.  297,  38 
NW  249,  14  AmSR  500;  Beach  v. 
Bryan,  165  Mo.  A.  33.  133  8W  636. 

[a]  Olvll  law  basis  of  modem 
statatsB. — "On  the  provisions  of  that 
law  our  statute,  as  well  as  largely 
the  statutes  of  adoption  In  the  differ- 
ent states  of  the  Union,  has  been 
founded.  It  la  therefore  reasonable 
and  proper  to  look  to  the  civil  law 
for  the  proper  definition  of  the  term, 
and  In  aid  of  the  interpretation  of 
the  provisions  In  question."  Batch- 
elder  v.  Walworth,  (Vt.)  82  A  7.  8. 
And  see  Power  v.  Hafley.  85  Ky.  671, 
4  SW  683,  9  KyL  369. 

[b]  Saftafluc  of  ^TllJaw  prSn- 
ctplsa^In  Markover  v.  Krauss,  132 
Ind.  294.  298,  81  NE  1047,  17  LRA 
806,  It  was  said:  "The  law  of  adop- 
tion comes  to  us  from  the  Roman  law, 
and  Its  appearance  In  our  aynem  of 
Jurisprudence  Is  In  the  nature  of  an 
engrafting  of  certain  principles  of 
that  law  rather  than  a  statutory 
creation." 

IX  Abney  v.  De  Loaoh,  84  Ala. 
393,  4  S  767;  Ross  v.  Ross,  129  Mass. 
243,  37  AmR  321;  Matter  of  Thorne, 
155  N.  T.  140,  49  NE  661;  U.  S.  Trust 
Co.  v.  Hoyt,  160  App.  Dlv.  621,  135 
NTS  849. 

[a]  "In  Prmnoe  the  usage  was  lost 
after  the  first  race  of  kings,  but  was 
re-established  In  1792,  and  is  now 
sanctioned  by  the  civil  code."  In  re 
Nakuapa,  3  Hawaii  842,  346. 

14.  in  re  Nakuapa,  8  Hawaii  842, 
347  (where  It  was  said  by  Allen,  C.  J.: 
"The  principle  of  adoption  was 
cherished  by  the  Hawalians"). 

16.  Ala. — Abney  v.  De  Loaoh,  84 
Ala.  393,  4  S  757. 

Ark. — .Morris  v.  Dooley,  59  Ark. 
488,  28  SW  80,  430. 

CaL—In  re  Jobson,  164  Cal.'312,  128 
P  938;  In  re  Cozsa,  168  Cal.  514,  126 
P  161,  AnnCasl914A  214;  Matter  of 
Johnson,  98  Cal.  681,  33  P  460,  21  LRA 
380;  Ex  p.  Clark,  87  Cal.  638.  25  P 
967;  Matter  of  Stevens,  83  Cal.  322, 
23  P  379,  17  AmSR  252;  Ex  p.  Cham- 
bers, 80  Cal.  216,  22  F  186. 

Conn. — Woodward's  App.,  81  Conn, 
162.  70  A  458. 

Hawaii.— Matter  of  Wllhelm.  13 
Hawaii  206;  In  re  Nakuapa.  8  Hawaii 
342. 

111.— Butterfield  v.  Sawyer,  187  111. 
598,  68  NE  602,  79  AmSR  246,  62 
LRA  76:  Watts  v.  iMill,  184  IlL  86, 
66  NE  303,  76  AmSR  141;  KsMas  v. 
Qeraghty,  101  IlL  26;  Foley  v.  Foley, 
61  111  A.  677. 

Ind. — Humphries  v.  Davis,  100  Ind, 
274,  60  AmR  788;  Krug  v.  Davis,  87 
Ind.  590;  Bray  v.  Miles,  28  Ind.  A. 
432,  64  NE  446. 

Iowa. — Chehak  v.  Battles,  133  Iowa 
107,  110  NW  330.  8  LRANS  IISO,  12 
AnnCas  140. 

Kan. — Gray  v.  Holmes,  67  Kan.  217. 
45  P  596,  S3  LRA  207. 

Ky.— Power  v.  Haaer,  '86  Ky.  671, 
4  SW  683.  9  KyL  389. 

Md.— milers  T.  Taylor,  108  McL  148, 
156.  69  A  716  Celt  Cyo]. 

Mass. — ^Ross  v.  Boss,  129  Mass.  243, 
37  AmR  321. 

Mich. — Albring  v.  Ward,  187  Mich. 
352,  100  NW  609;  Morrison  v.  Ses- 
sions, 70  Mich.  297,  88  NW  249,  14 
AmBK  bOU. 


Mo.  — Hockaday  v.  Lynn,  200  Mo. 
466,  98  SW  685,  118  AmSR  672.  8 
LRANS  117,  9  AnnCas  775;  Steele  v. 
Steele,  161  Mo.  666,  61  SW  815;  Sara- 
zln  v.  Union  R.  Co.,  153  Mo.  479.  65 
SW  92:  Clarkson  v.  Hatton,  143  Mo. 
47,  44  SW  761,  65  AmSR  636,  89  LRA 
748;  Beach  v.  Bryan.  166  Ma  A.  33, 
133  SW  686. 

Nebr. — Ferguson  v.  Herr,  64  Nebr. 
649,  90  NW  625,  94  NW  542. 

N.  H.— Clark  v.  Clark,  76  N.  H.  551, 
86  A  758. 

N.  T.— Smith  V.  Allen,  161  N.  T. 
478,  55  NE  1066;  In  re  Thome,  165 
N.  T.  140,  49  NE  661;  Matter  of  Liv- 
ingston, 151  App.  Div.  1,  135  NTS  328 
[rev  74  Misc.  494,  184  NTS  148];  U. 
S.  Trust  Co.  V.  Hoyt,  160  App.  Dlv. 
621,  135  NTS  849;  Carroll  v.  Collins, 
6  App.  Div.  106,  40  NTS  54:  Godlne  T, 
Kldd.  64  Hun  685.  19  NTS  886,  89 
AbbNCas  36;  Matter  of  Ziegler,  82 
Misc.  346,  148  NTS  562;  Anonymous, 
80  Misc.  10,  141  NTS  700;  Matter  of 
Huyck,  49  Misc.  891,  99  NTS  502; 
Simmons  v.  Burrell,  8  Mlac  388,  28 
NTS  626. 

Or. — Long  v.  Dufur.  68  Or.  162.  113 
P  69;  Non-she-po  v.  Wa-wln-ta.  37  Or. 
213,  62  P  15,  82  AmSR  749;  Furgeson 
V.  Jones.  17  Or.  204,  20  P  842.  11 
AmSR  808,  3  LRA  620. 

Pa.— In  re  Carroll,  219  Pa.  440.  68 
A  1038,  123  AmSR  673;  Ballard  v. 
Ward,  89  Pa.  358;  Evans'  Est..  47  Pa. 
Super.  196,  198  [clt  Cycl;  BroWn's 
Adoption,  25  Pa.  Super.  259. 

S.  D. — Calhoun  v.  Bryant.  28  S.  D. 
266,  133  NW  266;  Henry  v.  Taylor,  16 
S.  D.  424,  93  NW  641. 

Tenn. — Helms  v.  Elliott,  89  Tenn. 
446.  14  SW  930,.  10  LRA  635. 

Tex. — Eckford  v.  Knox,  67  Tex.  200, 

2  SW  372;  Thompson  v.  Walts,  (Civ. 
A.)  159  SW  82:  Powell  v.  Ott.  (Civ. 
A.)  1*6  SW  1019;  Conrad  v.  Herring, 
36  Tex.  Civ.  A.  616,  83  SW  427. 

Vt. — Batchelder  v.  Walworth,  82 
A  7. 

Wash. — Matter  of  Renton,  10  Wash. 
683.  39  P  145. 

Wyo. — Nugent  v.  Powell,  4  Wyo, 
173,  S3  P  23,  62  AmSR  17,  20  LRA  199. 

Ont. — Fidelity  Trust  Co.  v.  Buch- 
ner,  26  Ont.  L.  367,  373,  22  OntWR  72, 

3  OntWN  1208  [clt  Cyc]. 

"From  Bracton  to  Blackstone  there 
Is  no  recognition  by  the  common  law 
of  such  an  artificial  augmentation  of 
the  family  relation  or  of  a  succession 
by  adopted  children.  In  Anglo-Saxon 
law  it  was  otherwise;  but  the  prac- 
tice of  the  Saxons  disappeared  speedi- 
ly in  England,  and  Kent's  Commen- 
taries on  American  Law  disclose  that 
the  common  law,  tecelved  and  In  force 
in  this  country,  took  no  notice  of 
adoption  as  a  legal  act"  Matter  of 
Ziegler,  82  Misc.  846,  860,  143  NTS 
662. 

[a]     Beason      tor  xsJeoUon. — 

"Whether  from"  sentimental  causes  or 
peculiarities  of  feudal  tenures,  the 
adoption  of  children  came  to  be  eyed 
somewhat  askance  by  Anglo-Saxon 
peonies."  Hockaday  v.  Lynn,  200  Mo. 
466,  464.  86  SW  586,  8  LRANS  117; 
9  AnnCas  776. 

16.  Matter  of  Ziegler,  82  Misc.  846, 
143  NTS  662;  Evans*  Est,  47  Pa. 
Super.  196.  And  see  cases  In  last  pre- 
ceding note. 

17.  Halsbury  L.  Eng.  Ill ;  Re 
Davis,  18  Ont.  L.  384,  13  OntWR  939; 
Blayborough  v.  Brantford  Gas  Co.,  18 
Ont  L.  Hi,  18  OntWR  673. 
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Ontario"  and  of  British  Colnmbia.*" 

In.  tiia  United  States,  with  the  exception  of  states, 
saeh  as  Louisiana  and  Tezas,^  which  derive  th^ 
joriBprndoiee  from  the  eivil  law,  the  practice  of 


adoption  exists  only  by  vhrtne  of  statute.*^  Saeh 
statutes  began  to  be  aidopted  about  the  middle  of 
the  nineteenth  century,^  and  they  have  now  been 
enacted  in  practically  all  the  states.* 


UL  00N8TITUTI0MAUT7  OF  STATUTES 


3]  Although  numerous  attacks  have  been 
made  on  the  constitutionality  of  statutes  relating 
to  adoption  they  have  been  uniformly  held  to  be 
constitutional'*  except  where  they  interfere  with 
vested  rights"  or  do  not  comply  with  a  constitu- 

Reffarding  the  present  state  of  the 
Enarllsli  law  Edward  Manson,  Bsq.,  of 
the  Middle  Temple,  Irf>ndon,  editor  of 
the  Journal  of  Comparative  Jurispru- 
dence, writes  aa  follows:  "The  Iftw 
of  Bngland  knows  nothing  of  adop- 
tion. lU  theory  Is  that  the  father, 
as  legal  guardian— «nd  the  same  prin- 
ciple applies  to  the  mother— cannot 
ab^cate  by  any  contract  the  position 
of  pareotal  reBponslbllity,  or  rid  hlm- 
aelflrrevocably  of  the  sacred  duties 
of  fatherhood.  He  may  purport  to 
do  so,  but  the  law  will  not  recognize 
Any  such  promise  as  binding:  It  al- 
lows him  to  retract  and  repudiate  It 
at  any  time.  But  a  father — or  mother 
— may  by  abuse,  neglect,  or  miscon- 
duct, forfeit  this  right  to  the  custody 
and  control  of  his  children,  and  In 
such  a -case  the  Court  of  Chancery, 
acting  in  Its  quasi-parental  charac- 
ter, asserts  Its  authority,  and  may 
countenance  the  claim  of  an  adoptive 
parent:  but  even  then  It  does  so  not 
ST  virtue  of  any  right  In  the  adoptlve\ 
parent,  but  Ih  the  interests  of  and  to 
secure  the  welfare  of  the  child. 
These  principles  are  illustrated  In  in 
re  Agar-Ellls,  10  Ch.  D.  49,  and  Beg. 
V.  Bamardo,  28  Q.  B.  D.  30B.  As  to 
the  evils  of  "baby  farming,*  see  the 
Infant  Life  Protection  Act  (60  &  61 
Vict.,  c  67).  Adoption  has  no  Pla&e 
in  Scots  law  any  more  than  In  loiKllBn 
(Stair's  Inst.,  ill,  4,  S4).''  „ 

In  In  re  Qual  Shlng,  8  B.  C.  8«,  «1. 
Walltem,  J.,  said  that  adoption  is 
not  recognized  as  part  of  the  law  pt 
England.  In  the  same  case  I>av^, 
C.  J.,  quotes  from  1  Jarman  &  a 
Conveyancing  p  526,  to  the  ^effect 
that  "the  hiw  of  England,  strictly 
speaking,  knows  nothing  of  adoption, 
and  does  not  recognlae  any  rights, 
claims,  or  duties  arising  out  of  such 
a  relation,  except  as  arising  out  of 
an  express  or  implied  contract,  but 
oualines  the  above  statement  by  say- 
ing that  while  as  against  the  father 
the  law  knows  nothing  of  adoption, 
the  adopting  parent  has  a  legal  status 
as  against  the  mere  Invader  ox  his 

^'"ir^'R^  Davis.  18  Ont  L.  884.  13 

rd^s"?io.f^r5sit''V«nv 

dsrafn  thsmMlves,of  tbm  ma^oOj  of 
thite  abUA  la  not  legally  binding  on 
them.    Re  Davia,  18  Ont  I*  S84,  18 

°"l^ln  re  Qual  Shing,  «  B.  C.  88. 

80.  Ind. — Bray  v.  Miles,  28  Ind.  A. 
432,  E4  NE  446,  65  NE  BIO. 

La.— Vidol  V.  Commagftre.  18  La- 
Ann.  616;  Fuselier  v.  Haase,  4  La. 
428 

Mass.— Bobs  v.  Boss,  129  Mass.  248, 
37  AmR  321.  .  „ 

Mo.— Hockaday  v.  Lran.  200  Mo. 
456.  463,  98  SW  585-  llB  Am  SB  672. 
8  LRANS  117,  9  AnnCas  776  (in  which 
the  court,  per  liamm,  J.,  said:  Adop- 
tion was  also  an  incident  of -Spanish 
law,  was  Incorporated  into  the  Code 
Napoleon,  and  from  that  code  (or 
the  Spanish  law)  found  Its  way 
through  Louisiana  and  Texas  into  the 
statutes  of  their  sister  States'  ). 

Tex.— Eekford  V.  Knox,  67  Tex.  200, 
2  S"^7  372 

In  IboulBlaaa  (1)  hy  the  code  of  1808 
adoDtlon  was  abolished.  In  re  Upton, 
16  La.  Ann.  176.  (2)  But  it  was  re- 
established In  1866.  Dupre'B  Succ, 
116  La.  1090.  41  8  824. 


tional  requirement  that  the  object  of  a  statute 
must  be  expressed  in  its  title.^  Such  statutes  hare 
been  held  constitutional  and  valid,  although  tbey 
dispensed  with  the  consent  of  the  child's  parents,^ 
or  with  notice  to  either  the  cbild^  its  parents,  rela- 


21.    See  cases  supra  note  16. 
Ths    Aineriosa   Indians  i>ractlced 
adoption.    Non-she-po  v.  Wa-wln-ta, 
87  Or.  218,  62  P  IS,  82  AmSR  749. 

23.  Woodward's  App.,  81  Conn.  162, 
162.  ?0  A  463  (In  which  the  court  said, 
per  Hamersley,  J.:  "'Adoption'  was 
never  used  to  express  the  peculiar  In- 
cidents of  such  action  prior  to  1846, 
when  the  States  of  the  united  States 
in  which  the  common  law  of  England 
is  followed  began  to  enact  statutes 
similar  to  that  of  Wisconsin  and  to 
that  of  our  own  State"):  Krug  t. 
Davis,  87  Ind.  590. 

[a]  *'On«  of  the  flrst,  If  not  the 
very  first,  of  the  States  whose  Juris- 
prudence is  based  exclusively  on  the 
common  law,  to  Introduce  it,  was 
Massachusetts"  (St.  [1861]  o  824). 
Per  Gray,  C.  J.,  in  Boss  v.  Boss,  129 
Mass.  243,  262,  87  AmR  821. 

[b]  "BBOSpl  fcOBlBlWMfc  uA  Texas, 
MasaaahnMtto  seexaa  to  have  been 
first  of  the  States  to  enact  a  law  of 
adoption.  The  first  statute  on  the 
subject  In  the  latter  State  waa  passed 
in  1S61,  some  change  In  whitai  was 
mada  by  subsequent  statutes  there 
passed  u  1860  and  1871.  Wisconsin 

ffissed  the  law  under  which  peti- 
mer  was  adoirted,  in  1868.  it  being 
a  re-enactment,  substantially,  of  the 
Massachusetts  lew  of  1861.  Illinois 

{lassed  her  first  law  on  this  subject 
n  1867  (Laws  1867,  p.  133),  which 
remained  in  force  until  1874,  when  the 
present  law  was  enacted,  which,  as 
to  the  rights  of  the  adopted  child, 
seems  to  be  taken  directly  from 
the  Massachusetts  acts  of  1860  and 
1871,  its  wording  in  such  respect 
appearing  to  be  Identical  with  that 
of  the  '  Massachusetts  acts."  Per 
Sheldon,  J.,  in  Keegan  V.  Qeraghty, 
101  UL  26,  83. 

[c]  In  PsnasylTMiIa,  the  flrst 
statute  authorizing  adoption  was  the 
act  of  May  4,  185B,  P.  L.  430.  Ballard 
T.  Ward,  89  Pa.  358;  Evans'  Est.  47 
Pa.  Super  196:  Brown's  Adoption,  25 
Pa.  Super.  259.  ^ 

88.  Keegan  v.  Qeraghty,  101  HI. 
26:  Gray  v.  Holmes,  67  Kan.  217,  45 
P  696,  23  LBA  20r,  Clarkson  v.  Hat- 
ton,  143  Mo.  47,  55,  44  SW  761,  65 
AmSR  636  (In  which  the  court  said: 
"Adoption  .  .  .  exists  in  this 
country  by  the  statutes  of  every  state 
so  far  as  .we  have  had  occasion  to 
examine");  Morse  v.  Osborne,  76  N. 
H.  487,  77  A  403,  80  LRANS  914, 
AnnCa8l912A  324  felt  Cycl  (In  which 
the  court,  per  Parsbns,  C.  J.,  said: 
"The  status  of  an  adopted  child,  un- 
known to  the  common  law,  may  now 
be  created  in  nearly  all  the  states  by 
proceedings  authorised  hy  legislative 
action"). 

24.  Purinton  v.  Jamrock,  196  Mass. 
187,  200.  80  NE  802,  18  LRANS  926 
and  note  (In  which  the  court  said: 
"We  do  not  regard  th«  constitution- 
ality of  the  provisions  of  Bev.  Laws, 
c.  164.  as  to  adoption,  as  now  open  to 
question.  This  was  assumed  In 
Steams  v.  Allen,  183  Mass.  404,  67 
NE  349,  97  AmSR  441.  Similar  stat- 
utes have  been  held  to  be  constitu- 
tional in  other  States"). 

[a]  Vows>  of  tAtfgwm  ooaf erred 
on  Judge. — In  Matter  of  Stevens,  88 
Cal.  822.  23  P  379.  17  AmSB  252.  It 
was  held  that  a  provision  of  the  code 
conferring  power  to  perform  the  cere- 
mony of  adoption  upon  the  Judge,  as 
dlstmgulahed  from  the  court,  waa 
constitutional. 


[b]  Spsoial  legislation.^ — The  fact 
that  an  act  of  the  legislature  was 
applicable  only  to  the  adoption  of  a 
child  by  a  particular  Individual  and 
his  wife  did  not  make  the  act  in- 
valid under  the  constitution  of  ISIK 
of  that  state,  because  that  oonstitn* 
tion  did  not  prohibit  special  l^lsla* 
tlon.  Sayles  v.  Christie,  187  lU.  420. 
58  NE  480. 

[c]  Sxsmption  from  ooMatTal  Ib- 
herltaaoe  taK. — In  Com.  y.  Henderson. 
172  Pa.  136.  33  A  368,  a  special  act 
of  adoption  passed  by  the  legislature 
In  1873.  which  provldM  that  the 
estate  which  the  child  wonld  Inherit 
from  its  adopting  parent  ahfiuld  be 
subject  only  to  such  tax  as  would  be 
payable  if  he  were  a  natural  son  of 
the  adopting  parent,  was  held  consti- 
tutional, as,  at  that  time,  uniformity 
of  taxation  was  not  required  by  the 
constitution,  and  hence  the  legisla- 
ture had  the  power  to  exempt  indi- 
viduals from  liability  for  taxes  on 
inheritanc«i 

[d]  Ssehsat^The  Act  of  X>ee.  21, 
1866.  1  Rev.  St.  (1876)  p  417,  enabling 
children  adopted  under  the  laws  of 
any  other  state  of  the  Union  to 
take  and  hold  real  estate  fn  that 
state,  is  not  In  conflict  with  article  8, 

!2,  of  the  state  constitution,  prescrib- 
ng  that  property  which  shall  escheat 
to  the  state  "for  want  of  heirs  or 
kindred  entitled  to  the  Inheritance" 
shall  be  sold  and  the  proceeds  paid 
over  to  the  school  fund.  State  v. 
Meyer,  68  Ind.  38. 

as.  Sewall  V.  Roberta,  115  Hnsa. 
262.  See  Sayles  v.  Christie.  187  IlL 
420,  68  NE  480. 

86.  Bowins  v.  English,  138  Mich. 
178,  101  NW  204:  Albring  v.  Ward. 
187  Mich.  362,  100  NW  609;  Peo.  v. 
Congdon,  77  Mich.  351.  43  NW  986 
(holding  Laws  {18011  No.  26.  How. 
Annot  St.  [1882]  c  242.  unconstitu- 
tional for  tMs  reason).  See  also  Stat- 
utes [36  Cyc  1017  et  sea]. 

ra]  Tltlss  of  acts  IMA  snflalant.— 
Atwell  V.  Parker,  S8  Ulnn.  462.  101 
NW  946;  Com.  v.  Benderson.  171  Pa. 
135,  88  A  868. 

27.  Stearns  v.  Allen.  188  Mass.  404. 
408,  67  NB  849,  97  AmSR  441  (In 
which  the  court,  per  Knowlton,  C  J., 
said:  "So  far  as  an  infant  child  la 
concerned,  the  State,  as  his  protector, 
may  make  the  change  for  him.  The 
natural  parents  of  the  child  should 
be  considered  and  their  natural  rights 
should  be  carefully  guarded,  but  Uiefr 
rights  are  subject  to  regulation  by 
the  State,  and  If  these  come  into  con- 
flict with  the  paramount  Interests  of 
the  child,  it  Is  in  the  power  of  the 
State,  by  leeislation,  to  separate  chil- 
dren from  their  parents  when  their 
interests  and  the  welfare  of  the  com- 
munity require  IV);  In  re  elemental 
78  Mo.  352. 

[a]  impalTlng  oVUgaUen  9t  oon* 
tracts. — The  constitutional  prohibi- 
tion against  laws  Impairing  ttie  obli- 
gation of  contracts  has  no  reference 
to  laws  for  adoption  or  the  atvoga" 
tion  of  adoption,  since  the  status  or 
relation  is  not  a  contractual  one.  "A 
status  created  by  the  state  may  be 
altered  by  the  state  in  any  way  It 
sees  flt."  Hatter  of  Zlegler,  82  Misc. 
846,  148  NTS  662  (holding  that  con- 
sent of  the  parent,  either  adoptive  or 
by  nature,  la  not  indispensable  to  an 
act  abrogatlna  an  adoption,  unlens 
the  state  Itself  makes  such  consent 
an  indispensable  prereaulslto). 
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tives  or  next  of  kin,"  and  although  the  adoption 
affects  devolution  <a  property.^'  Cbanging  the 
rourae  of  descent  by  an  adoption  statute  dow  not 


deprive'  one  of  property  without  due  process  of 
law,  because  the  right  to  inherit  and  to  devise  are 
puro^  statntoiy.** 


nr.  goKSTBUOTioK  of  statutes  Ain>  oohfliakoe  iiequibed 


[$  4]   A.  KecMsity  for  Substantial  Oompllance. 

Since  adoption  is  unkuown  to  the  common  law,  it 
follows  that  a  l^al  adoption  can  be  effected  in  no 
oth  er  way  than  that  provided  by  the  statute  author- 
izing it,  and  all  the  courts  are  agreed  that  there 
must  be  at  least  a  substantial  compliance  with  all 
the  essential  requirements  of  the  statute."-  A  parol 
adoption  is  not  sufBicient,^  nor  is  an  adoption 
effected  by  a  mere  surrender  of  the  custody  of  the 
;child,"  nor  by  merely  recognizing  and  referring 


to  a  child  as  an  adopted  child." 

[$  6]  B.  Strict  or  Liberal  Oonstracticm.  The 
expressions  of  the  courts  regarding  the  rule  of  con- 
struction to  be  applied  to  adoption  statutes  are 
hopelessly  at  variance.  In  some  decisions,  especially 
the  earlier  ones,  the  view  has  been  taken  that,  such 
statutes  being  in  derogation  of  the  common  law, 
there  must  be  a  strict  compliance  with  every  statu- 
tory  requirement  in  order  that  a  valid  adoption  may 
be  effected."    But  the  tendency  of  the  courts  is 


as.  In  re  -Winiama,  102  Cal.  70,  36 
P  407,  41  AmSR  168;  Van  Matre  v. 
Sankey,  148  111.  GS6,  36  628,  S9 

AmSR  196  and  note,  23  LRA  665; 
Purinton  t.  Jamrock,  196  Mass.  187, 
201,  80  NE'802,  18  LRANS  926  and 
note  (in  which  the  adoption  of  a  pau- 
per child  without  notice  to  the  mother 
was  upheld,  and  the  court,  per  Shel- 
don. J.,  satd:  "Nor  hsfve  the  parents 
any  Inherent  rlrht  of  property  In  their 
minor  child,  of  which  they  can  In  no 
way  be  deinived  wltnont  their 
consent"). 

[a]  Swank  wbo  atMuWIOM  ^hflJi— 
A  statute  Is  valid  which  allows  adop- 
tion on  the  consent  of  one  parent 
only,  without  notice  to  the  other, 
where  the  latter  has  abandoned  the 
child.  Nupent  T.  Powell.  4  'Wyo.  178, 
83  P  23,  62  AmSR  17,  20  LRA  199. 
But  see  Sehlits  t.  RoenltE.  88  Wis.  81, 
66  NW  194,  39  AmSR  873,  21  L.RA 
483  (In  which  It  is  held  that  under 
Wis.  R«v.  St.  S  4022,  dispensing  with 
the  consent  of  a  parent  who  has 
abandoned  his  child,  notice  to  the 
parent  who  Is  allegred  to  have  aban- 
doned his  child  Is  necessary  to  the 
validity  of  the  adoption  proceedlnirs). 

09.  Bewail  v.  Roberts,  115  Mass. 
262  (holding  that  the  fact  that  the 
statute,  as  one  of  its  incidental  ef- 
fects, changed  the  descent  and  devolu- 
tion of  property,  did  not  render  It 
Invalid  unless  It  defeated  vested 
rights). 

90.  Sayles  v.  Christie,  187  IlL  420. 
E8  NB  480.  See  also  Descent  and  Dis- 
tribution tl4  Cyc  26];  Wills  [40  Cyc 
997]. 

[a]  A  special  aot  of  adopUon,  giv- 
ing to  the  adoated  child  all  the  rights 
that  would  belong  or  pertain  to  It  if 
It  were  the  child  of  the  adopting  par- 
ents, was  held  not  to  violate  a  pro- 
vision of  the  constitution  of  1848 
that  no  freeman  should  be  deprived 
of  his  life,  liberty,  or  property  but 
by  the  Judgment  of  his  peers  or  the 
law  of  the  land,  as  the  act  did  not 
deprive  the  adopting  parents  of  any 
property,  but  merely  directed  the 
manner  In  which  their  property 
should  descend  when  they  died,  and 
the  right  to  inherit  and  the  right  to 
devise  were  always  dependent  upon 
acts  of  the  legislature.  Sayles  v. 
Christie,  187  111.  420,  58  480. 

31.  Ark.— Willis  v.  Bell.  86  Ark. 
473,  476,  111  SW  808  tcit  Cyc];  Mor- 
ris V.  Dooley,  B9  Ark,  483,  28  SW  430. 

Cal.— In  re  Cozsa,  163  Cal.  514.  126 
P  161,  AnnCaal914A  214;  Matter  of 
Johnson,  98  Cal.  631,  83  P  460,  21 
LRA  t380;  Sx  p.  Clark,  87  Cal.  638, 
26  P  967;  In  re  Jessup,  81  Cal.  408, 
21  P  976,  22  P  742.  1028.  6  LRA  694; 
Ex  p.  Chambers,  80  Cal.  216,  22  P  188: 
Romero's  Etet.,  75  Cal.  879.  IT  P  484. 

Conn. — ^Woodward's  App.,  81  Conn. 
168,  70  A  458;  Johnson  v.  Terry,  84 
Conn.  269. 

Ga.— Monk  v.  McDanlel,  120  Oa.  480, 
47  SB  931. 

IlL— Sullivan  v.  Feo..  284  111.  468, 
T9  KE  696  [mod  126  111.  A.  8891; 
Watts  v.  Dull,  184  111.  86,  56  KE!  803, 
75  AmSR  141;  Wallace  v.  Rappleye. 
108  III.  229;  Keegan  v.  Oeraghty,  idl 
111.  26;  Foley  v.  E^ley,  61  111.  X.  677. 

Ivwa. — ^Lainb  v.  Morrow,  lilt  Iowa 


89,  117  NW  1118.  18  LRANS  226; 
Miller  V.  MlUer,  123  Iowa  166.  98  NW 
631;  Hopkins  v.  Antrobus,  120  Iowa 
21,  94  NW  261;  BreSser  v.  Saarman, 
112  Iowa  720,  84  NW  920;'McColllster 
V.  Yard.  90  Iowa  621,  67  NW  447 :  Bur- 

fer  V.  Frakes,  67  Iowa  460,  23  NW 
46,  25  NW  785;  Shearer  v.  Weaver, 
56  Iowa  678,  9  NW  907;  Gill  v.  Sulli- 
van, 65  Iowa  341,  7  NW  586;  Tyler 
V.  Reynolds,  53  Iowa  146,  4  NW  902; 
Zjong  V.  Hewitt,  44  Iowa  868. 

Kan/-an  re  Carter.  77  Kan.  765,  93 
P  684. 

La. — Fueeller  v.  Masse,  4  La.  428. 

Md^HUlers  v.  Taylor,  108  Hd.  148, 
89  A  716. 

Mass.— Purinton  t.  Jamrock.  195 
Mass.  187,  80  NE  802,  18  LRANS  926. 

Mo. — Sarazln  v.  Union  R.  Co.,  IBS 
Mo.  479,  6S  SW  92.  ■  , 

N.  J. — Luppie  T.  WInans,  87  N.  J. 
Sq.  24S  [rev  on  other  grounds  47 
N.  J.  Bq.  302,  20  A  969]. 

N.  T.— MIddleworth  v,  Ordway,  181 
N.  Y.  404.  84  NE  291  [all  117  App. 
Div.  913,  102  NYS'^  1143]:  Smith  V. 
Allen,  161  N.  T.  478,  65  NE  1056  [alC 
32  App.  Div.  374,  63  NYS  114];  Mat- 
ter of  Zlegler,  82  Misc.  846.  143  NYB 
662;  Anonymous,  80  Misc.  10, 141  NTS 
700-  Matter  of  Huyok,  49  Ulsa  191, 
99  NYS  502. 

Or. — Long  v.  Dufur,  68  Or.  162,  118 
P  69;  Non-sne-po  v.  Wa-wln-ta,  87  Or. 
218,  62  P  15.  82  AmSR  749;  Furgeson 
V.  Jones,  17  Or.  204,  20  P  842,  11 
AmSR  808,  8  LRA  620. 

Pa.~In  re  Hughes,  225  Pa.  79,  78 
A  1061;  In  re  Carroll,  219  Pa.  440, 
68  A  1038,  123  AmSR  673;  lA  re  Wal- 
lace, 218,  Pa.  39,  66  A  1098;  Brown's 
Adoption.  25  Pa.  Super.  269;  Matter 
of  Bastln.  10  Pa.  Super.  670;  Mc- 
Cann's  Est,  9  'Pa.  Dlst.  184;  In  re 
Busman,  28  PlttSbLegJNS  101.  _ 

B.  D.— Henry  t.  Taylor,  18  8.  X>.  424, 
93  NW  641. 

Tenn. — Baskette  V.  Strelght,  106 
Tenn.  549,  62  SW  142. 

Tex. — Taylor  v.  Deseve,  81  Tex.  246, 
Ifl  SW  1008;  J.  M.  GufTey  Petroleum 
Co.  Hooks,  47  Tex.  Civ.  A  560,  106 
SW  690',  Conrad  v.  Herring,' 36  Tex. 
Civ.  A  616,  83  SW  427. 

Wash. — Beatty  v.  Davenport,  45 
Wash.  655,  88  P  1109,  122  AmSR  987, 
13  AnnCas  586:  James  v>  James.  85 
Wash.  650,  77  P  1080;  In  re  Benton, 
10  Wash.  688.  89  P  145.   

Wis.— Schlltx  RoenttL  86  ^8. 
31,  66  NW  194,  89  AmSR  873,  21  LRA 
483. 

Wyo. — Nugent  v.  Powell,  4  "Vfryo. 
173,  83  P  23,  62  AmSR  17,  20  LRA  199. 

[a]  Other  nodes  Impliedly  ez- 
«lttd«d< — A  statute  providing  a  mode 
by  which  a  parent  may  give  his  child 
to  another  for  the  purpose  of  adop- 
tion implies  that  it  cannot  be  legally 
done  &  any  other  way.  Johnson  v. 
.Terry,  84  Conn.  269. 

[b]  HawmUu  custom. — ^It  has  been 
held  that  the  adoption  of  a  child  as 
heir  according"  to  Hawaiian  custom 
and  usage,  prior  to  the  written  law,  Is 
valid  under  existing  laws  when 
proved  by  clear  ana  unambiguous 
evidence.  This  is  upon  the  ground 
that  there  was,  prior  to  the  written 
law,  a  custom  and  usage  whidi  recog- 
nised adoption,  and  that  before  'writ- 


ten laws  are  passed  by  the  legitimate 
authorities  oi  a  nation,  the  customs 
and  usages  which  have  long  prevailed, 
and  have  been  universally  recognised, 
have  the  same  force  of  law  as  those 
subsequently  passed  and  Incorporated 
In  a  code.  Kialalna  v.  Kahanu.  8 
Hawaii  868;  In  re  Nakuapa,  8  Hawaii 
842. 

[c]  Zadlaa  mstoin. — Where  the 
grandmother  of  an  Indian  child,  aban- 
doned by  Its  mother,  took  care  of 
the  child  until  its  death,  the  grand- 
mother could  not  on  showing  ailch 
facts  merely  claim  that  she  had 
adopted  the  child,  although  according 
to  a  custom  adhered  to  by  the  Indians 
an  adoption  had  taken  place.  Non- 
she-po  V.  Wa-wln-ta,  87  Or.  213,  62 
P  16,  82  AmSR  749.  See  also  Henry 
V.  Taylor,  16  S.  D.  424,  98  NW  641 
(where  it  was  held  that  the  fact  that 
a  person  was  an  Indian  and  that  dur- 
ing his  childhood  he  resided  in  the 
family  of  another  Indian,  Justified  no 
presumption  that  he  was  an  adopted 
son). 

[  d  ]  ir«w  Tork  statute ;  savlar 
«l»as*^ — The  saving  clause  In  the  first 
adoption  statute  of  the  state  of  New 
York  providing  that  "nothing  herein 
contained  shall  prevent  proof  of  the 
adoption  of  any  cnild,  heretofore  made 
according  to  any  method  practiced  In 
this  state,  from  being  received  In 
evidence,  nor  such  an  adoption  from 
having  the  effect  of  an  adoption  here- 
under," did  not  contemplate  the  legal- 
izing of  private  agreements  executed 
without  authority  of  law  and  con- 
taining no  safeguards  or  restrictions 
of  any  kind  as  to  the  transmission  of 

froperty.  Smith  v.  Allen.  161  N.  Y. 
78,  55  NE  1056  [aff  32  App.  Div.  374, 
58  NYS  114];  In  re  Thome,  155  N.  Y. 
140.  49  NE  661  [art  23  App.  Div.  624, 
48  NYS  11161. 

33.  Miller  V.  Miller,  123  Iowa  165, 
169,  98  NW  681  (where  it  was  satd. 

?ier  Bishop,  J.:  "Under  the  law  or 
his  state — and  we  will  presume  that 
the  same  rule  prevails  elsewhere — 
adoption  of  chllaren  can  only  be  ac- 
complished by  appropriate  writings 
made  and  recorded.  Short  of  this, 
there  Is  but  the  right  of  custody,  to- 

frether  with  such  rights  as  may  be 
ncldent  thereto"):  In  re  Hughes,  226 
Pa.  79,  73  A  1061;  In  re  Carroll,  219 
Pa.  440,  68  A  1038;  123  AmSR  673; 
Taylor  v.  Deseve,  8l  Tex.  246,  16  SW 
1008;  McColpIn  v.  McColpIn,  (Tex. 
Civ.  A)  75  SW  824. 

[al  Oral  deOIantloiis  that  declar- 
ant had  adopted  one  as  his  heir  are 
insufficient  to  show  a  legal  adoption 
which  can  be  made  onhr  as  provided 
by  statute.  Powell  v.  Ott.  (Tex.  Civ. 
A)  146  SW  1019. 

33.  Miller  v.  Miller.  128  Iowa  16S, 
88  NW  631. 

34.  Smith  V.  Allen,  82  App.  Div. 
874,  68  NYS  114  [aft  161  N.  T.  478, 
65  NE  1066]  (where  It  was  held  that 
the  fact  that  a  certain  person  and 
his  family  treated  a  child  as  an 
ad<nited  child,  and  that  he  referred 
to  her  In  his  will  end  codicil  as  his 
"adopted  daughter,"  was  not  suffi- 
cient). See  also  Conrad  v.  Herring, 
86  Tax.  Civ.  A.  616,  S3  SW  427. 

85.  CaL— In  re  CoMa,  168  Cal  614, 
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away  from  so  harsh  a  rule,  and  the  better  view 
would  seem  to  be  that,  while  the  essential  require- 
zoents  of  the  statute  must  be  observed,  the  eonstruo- 
tion  should  not  be  so  narrow  or  technical  as  to  dft< 
feat  an  adoption  proceeiiing  where  there  has  been  a 
compliance  with  every  material  provision.^  And  it 
has  eveil  been  said  that  the  law  should  be  given  a 

12«  P  161,  AnnCaBl&14A  214:  In  re 
Jessup,  81  CaL  408.  SI  F  97^,  22  P 

'1h.'lt.fJ^D'u'iS;  184  .11.  8.,  6. 
NE  303,  75  AmSR  141;  Keegan  v. 
Geraffhty,  101  IlL  26. 

Iowa. — Bresser  v.  .Saarman.  112 
Iowa  720,  84  NW  920;*^cCoWl8ter  v. 
yard,  90  Iowa  621.  57  NW  447: 
Shearer  v.  Weaver,  56  Iowa  &78.  9  NW 
907;  QIU  V.  Sullivan,  56  Iowa  841,  7 
NW  686;  Tyler  v.  Reynolds,  58  Iowa 
146.  4  NW  902;  Long  v.  Hewitt,  44 
Iowa  363.  ,  ,  „_ 

Maaa. — Purlnton  v.  Jamrock,  195 
Mass.  187,  80  NE  802,  18  LRANS  926. 

Mo. — Hockaday  v.  Lynn,  200  Mo. 
4B6.  98  SW  &8&,  IIS  AmSR  672,  8 
LRANS  117.  9  AinCas  775:  Sara*in  v. 
Union  B.  6>^  U8  Mo.  479,  66  SW 
92. 

Nebr, — Fergruaon  v.  Herr,  64  Nebr. 
€49.  90  NW  625,  94  NW  542. 

N.  Y. — Matter  of  Zlegler,  82  Mlac 
346.  143  NTS  562. 

Or. — Long  v.  Dufur,  58  Or.  162,  113 
P  59;  Furgeaon  v.  Jonea,  17  Or.  204. 
20  P  842.  11  AmBR  808,  3  LRA^e20. 

pa. — Brown's    Adoption,     26  Pa- 
Super.  259.  _  _ 

fa]  SMMOn  for-TOl«^(l)  In  Ex  p. 
Clark,  87  Cal.  638.  641,  26  P  967.  the 
court  aald:  "The  right  of  adoption 
la  purely  statutory.  It  waa  unknown 
to  the  common  law.  and  aa  the  right 
when  acquired  under  our  statute  op- 
erates aa  a  permanent  transfer  of 
the  natural  rlghta  of  the  parent.  It  Is 
repugnant  to  the  principles  of  the 
common  law,  and  one  who  claims  that 
such  a  change  has  occurred  must 
show  that  every  requirement  of  the 
statute  has  been  atrlctly  compiled 
with."  (2)  In  Sarazln  v.  Union  R. 
Co..  153  Mo.  479.  485.  55  SW  92,  It 
was  said:  "Adoption  la  In  deroga- 
tion of  tb«  common  law,  and  purely 
of  statutory  enactment,  and  like  all 
other  similar  statutes  must  be 
atrlctly  complied  with." 

[b]  0trlot  constmotion  wlien  d*- 
■oun  tiianged^— ( 1 )  In  Ujiaon  v, 
Noble,  36  Oh.  St.  665  [foil  Knese  V. 
Hake/  16  OhS&CP  4661,  it  waa  held 
that  the  adoption  statute,  In  so  far 
aa  It  changed  the  general  course  of 
descent  ana  dlatrlbution  of  Intestate 
Vroperty  and  ignored  all  merit  on  ac- 
count oi  blood,  should  be  strictly  con- 
strued. (2)  ''As  against  an  adopted 
child  the  statute  should  be  strlct^ly 
construed,  because  It  is  in  derogation 
of  the  general  law  of  Inheritance, 
which  Is  founded  on  natural  rela- 
tionship, and  is  a  rule  of  auccession 
accdrding  to  nature,  which  has 
prevailed  from  time  immemorial." 
Wallace  v.  Rappleye,  103  111.  229  [quot 
FergUBon  v.  Herr,  64  Nebr.  649,  356. 
90  NW  625.  94  NW  642];  Keegan  v. 
Qeraghty,  101  111.  26,  39. 

86.  Ala. — Gofer  v.  Scroggins.  98 
Ala.  342.  13  S  116,  39  AmSR  64;  Ab- 
ney  v.  De  Loach,  84  Ala.  393,  4  S  757. 

Auk. — Coleman  v.  Coleman,  81  Ark. 
7,  98  SW  733.  i 

Cal. — In  re  Williams,  103  Cal.  70, 
36  P  407,  41  AmSR  163;  Matter  of 
Johnson,  98  Cal.  531,  536,  38  P  460,  21 
LRA  380  (where  the  court  aald:  "In 
determining  what  provfaiona  of  the 
law  are  essential  and  therefore  man- 
datory, the  atatute  is  to  receive  a 
aenslble  conatrucfion,  and  Its  Inten- 
tion Is  to  be  aacertalned,  not  from  the 
literal  meaning  of  any  particular 
word  or  single  section,  but  from  a 
consideration  of  the  entire  statute. 
Its  apirit  and  puriM>se"). 

IIL — Manninn  v.  Howard,  200  111. 
896.  65  NE  7S2,  98  AmSB  201.  69 
LRA  664. 

lad. — ^Dunn  v.  Means.  48  IndL  A.  S88, 


96  NE  1016;  Jones  v.  Leeds.  41 
Ind.  A  164,  33  NE  626:  Bray  v. 
Miles.  23  Ind.  A.  432.  64  NE  446, 
66  NE  610. 

Kan.— Cubitt  v.  Cubltt.  74  Kan.  353, 
86  P  476;  Rem  V.  Drury,  67  Kan.  84, 
46  P  71. 

Nebr. — ^Ferguson  v.  Herr,  64  Nebr. 
649,  90  NW  S26,  94  NW  642. 

N.  T.— Peo.  V.  Bloedel,  4  NTS  110 
[att  16  NTS  837]. 

Pa. — Brown's  Adoption,  25  Pa. 
Super.  269. 

Vt. — Bancroft  v.  Bancroft,  53  Vt.  9. 
Wis. — Parsons  v.  Parsons,  101  Wis. 
76^7  NW  147.  70  AmSR  894. 

Wyo. — Nugent  v.  Powell.  4  Wyo. 
173,  33  P  23.  62  AmSR  17,  20  LRA  199. 

[a;i  BeAonable  oonstmctloa. — In 
Fosburgh  v.  Rogers,  114  Mo.  122, 
21  SW  82,  19  LRA  201,  the  court  said 
that,  regardless  of  whether  the  proper 
construction  of  legislation  relating 
to  adoption  should  be  strict  or  liberal, 
it  must  certainly  be  reasonable,  and 
fairly  give  effect  to  its  Intent.  The 
deed  of  adoption  must  be  construed 
aim  liar  ly. 

tb]  Technical  obJsotioiL^In  In  re 
inaon,  98  CaL  531,  642.  33  P  460, 
21  LRA  880,  the  court  aald:  "The 
e  a  sent  la  1  foundation  of  the  proceed- 
ing  la  the  consent  of  the  persona 


liberal  construction,"  and  that  all  presnmptiona  are 
in  favor  of  the  regularity  of  the  adoption  proceed- 
ings.*" The  primary  purpose  of  adoption  statutes 
is  to  promote  the  welfare  of  children  by  securing 
to  them  the  benefits  of  a  home  and  parental  care, 
and  they  should  be  construed  with  this  end  in  view." 
There  is  nothing  in  an  adoption  pontrary  to  public 

noneaaentiala  or  mere  matters  of  de- 
tail will  not  operate  to  defeat  the 
clear  intention  of  the  parties." 

[f]  Twtdeav  towacd  libsrsJ  ae^ 

stnietlon. — In  In  re  McKeac,  141  CsL 
403,  409,  74  P  1039,  99  J^SR  80,  the 
court  said  that,  recognising  the  good 
results  that  flow  from  adoption  pro- 
ceedings, "courts  are  more  and  more 
inclined  to  an  abandonment  of  the  old 
rule  of  strict  construction  and  to 
place  a  fair  and  reasonable  eonstmc- 
tlon  upon  proceedings  under  the  stat- 
ute, with  a  view  of  sustaining  the 
assumed  relationship,  particularly 
against  a  collateral  attack  by  stran- 

f;ere  to  the  proceedlnga,  ^  whose  only 
ntereat  la  to  defeat  the  relations 
which  the  adoptive  parents  always 
recognised  and  never  questioned,  so 
that  they  may  aucceed  to  an  estate 
from  which,  by  the  very  fact  of  adop- 
tion, the  adoptive  parents  intended 
they  ahould  be  exclu4ed  in  favor  of 
the  adopted  child." 

[g]  Bhould  not  defeat  IsyisIatiTS 
Intent. — While  the  statutes  authoriz- 
ing adoption  are  in  derogation  of  the 
common  law.  and  for  this  reason  are 
in  some  reapects  to  be  strictly  con- 
strued, yet  their  construction  should 
not  be  narrowed  so  closely  as  to  de- 
feat the  leglalatlve  intent,  which  may 


named  in  the  atatute.  and  when  tbla  |  be  made  obvious  by  their  terms  and 


has  been  given  in  the  presence  of  the 

ftroper  judge,  and  manlfeated  In  wru- 
ng, and  by  the  order  of  aucta  Judge, 
the  contract  cannot  be  declared  In- 
valid because  of  aome  merely  techni- 
cal objection  to  the  manner  In  which 
the  Judge  who  aigned  the  order  of 
adoption  may  have  discharged  hia 
duty  in  the  premises." 
-  [c1  Knle  of  strict  oonstmotloa  not 
appluabls^— "It  may  be  conceded,  we 
think,  that  under  the  liberal  pro- 
vision of  our  Code  (section  3446)  the 
rule  which  requires  a  strict  conatruc- 
tlon  of  statutes  In  derogation  of  com- 
mon law  has  no  application  here,  and 
that  a  failure  to  literally  follow  the 
language  of  the  statute  is  not  neces- 
sarily fatal  to  the  validity  of  a  deed 
of  adoption.  But  where  the  act  which 
authorizes  an  adoption  provides  that 
It  shall  be  by  a  written  instrument, 
executed  by  certain  parties,  and  placed 
on  record,  there  must  be  some  sub- 
stantial compliance  with  each  of 
these  essential  requirements."  Hop- 
kins v.  Antrobua,  120  Iowa  21,  24,  94 
NW  251. 

[d]  Strict  constmotion  not  appUsd 
to  aot  Itself. — In  Hockaday  v.  Lynn, 
200  Mo.  456.  98  SW  585,  118  AmSR 
672,  8  LRANS  117.  9  AnnCas  776,  it 
la  aald  that  atatutes  of  adoption  have 
alwaya  been  more  or  less  strictly 
construed,  Jiut  that  strict  construc- 
tion is  not  extended  to  the  act  of 
adoption  itself.  That  is  liberally  con- 
strued in  favor  of  the  child  adopted. 
To  same  effect  Thomas  v.  Maloney, 
142. Mo.  A.  193,  126  SW  622. 

re]  Tallure  to  observe  nonessen- 
tials not  fataL — In  Sires  v.  Melvin. 
135  Iowa  460,  469,  113  NW  106,  the 
court  said:  "No  rule  for  the  con- 
struction of  atatutea  for  the  adoption 
of  children  seems  to  command  uni- 
versal or  general  recoKnitlon  by  all 
courts:  some  going  to  the  extreme  of 
liberality,  and  others  adhering  strict- 
ly, If  not  narrowly,  to  the  literal 
language  of  the  legislative  provision. 
We  are  not  Inclined  to  adopt  either 
extreme,  but  think  the  clear  pur- 
pose of  the  statute  will  be  upheld, 
and  none  of  our  precedents  dis- 
credited. If  we  aay  that,  ao  far  as 
statutory  directions  pertain  to  mani- 
fest essentials,  they  are  to  be  strictly 
oonatrued;  but  that  failure  to  observe 


by  the  mischief  to  be  remedied  by 
their  enactment.  Brown's  Adoption, 
26  Pa.  Super.  259. 

37.  Leonard  v.  Honlsfager,  48  Ind. 
A  607,  88  NB  91;  Boas  v.  Swlnney,  79 
Kan.  332,  89  P  621. 

[a]  Bsftson  for  liberal  constmo* 
tloiu — (1)  The  adoption  act  "is 
founded  upon  a  wise  and  benefleent 
purpose,  which  ahould  be  sustained 
and  promoted  by  giving  the  law  a  lib- 
eral construction."  Boas  v.  Swln- 
ney, 79  Kan.  382.  334,  99  P  621  [quot 
Riley  v.  Day.  88  Kan.  503.  129  P  624. 
44  LRANS  296].  (2>  "The  object  and 
purpose  of  our  statute  relating  to 
this  matter  la  manifestly  to  give  to 
unfortunate  children  who  have  been 
bereft  of  home  and  parental  care  th; 
beneflts  of  a  home,  and  of  such  pa- 
rental care,  and  the  law  should  re- 
ceive a  liberal  construction  to  effect 
this  purpose."  Per  Robb,  3.,  in 
Leonard  v.  Honisfager,  43  Ind.  A.  607. 
88  NE  91. 

38.  Jossey  v.  Brown,  119  Oa.  758, 
47  SE  350. 

39.  Leonard  v.  Honlafanr,  48  Ind. 
A.  607.  83  NB  91. 

Cal    PnipoM  of  adovUoB  rtntntas. 

<1)  "The  purpose  or  our  adoption 
Act  is  to  promote  the  welfare  or  the 
child  to  be  adopted,"  Cummin,  J.,  In 
Wolfs  App.,  22  WklyNC  (Pa.)  »«.  95 
[afl  Brown's  Adoption,  S6  Fa.  Super. 
259].  (2)  "The  adoption  statute  Is 
a  humane  provision  whlcji  looks  to 
the  interests  of  children  primarily. 
That  Is  its  controlling  Idea  and  policy. 
Therefore,  every  reasonable  Intend- 
ment should  be  indulged  In,  in  case 
of  doubt,  in  the  line  of  promoting  that 
object.  .  .  .  That  the  statute  was 
designed  to  enable  those  who  are  not 
blessed  with  the  love  and  society  of 
children  in  the  family  to  acquire  it 
by  taking  them  Into  the  family  fold 
and  giving  a  home  to  those  In  need 
of  auch  shelter,  protection,  and  care, 
thus  creating  mutual  obligations,  pro- 
motive of  mutual  happiness  and  the 
moral  well-being  of  society,  la  moat 
clear.  It  haa  made,  and  la  making,  a 
multitude  of  haray  homes,  happy 
parents,  happy  children,  and  valuable 
members  of  society,  and  no  narrow 
construction  should  be  Indulged  In 
that  will  tend  to  defeat  a  reshlt  so 
obviously  Intsndsd  and  tn  «T«tT  war 
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ADOPTION  OF  CHILDREN 


[1C.J.]  ,1375 


polie;^  or  good  morals  or  repugnant  to  the  laws  of 
inheritance.^ 

Statntu  of  adoption  are  in  pari  materia  vlth 
statQtaa  of  deacoitt  and  both  statutes  should  be 
constraed  together  as  if  th^  constituted  one  law.'^ 


The  dvU  law  may  be  looked  to  aa  an  aid 

in  the  ccQstruction  of  modem  statutes  of  adop- 
tion i*^  but  as  the  whole  matter  is  statutory, 
analogies  drawn  &om  the  Roman  law  should  be 
applied  with  caution." 


V.  WHO  MAY  ADOPT 


6]  A.  In  GeneraL  The  statutes  contemplate 
that  persons  desirous  of  adopting  children  shall  be 
of  suitable  age  to  enter  into  parental  relations,** 
but  the  mere  fact  that  one  has  attained  an  advanced 
age  does  not  render  him  incompetent."  One  who 
is  solvent  has  the  right  to  adopt  a  child  and  to  use 
a  reasonable  portion  of  his  means  in  the  mainte- 
nance and  education  of  the  child,  withont  ground  of 
complaint  from  his  creditors.*' 

[$  7]  B.  Husband  and  Wife— 1.  Jointly.  While 
it  would  be  inconsistent  with  the  general  scope  and 
purpose  of  the  statute  to  permit  two  or  m6te  per- 
sons representing  different  families  jointly  or  con- 
currently to  adopt  the  same  child,'  that  objection  does 
uot  apply  to  a  joint  proceeding  by  husband  and 
wife;  and  a  husband  and  .wife  may  jointly  adopt 
a  child." 

8]  2.  Separately— a.  In  General.  In  the  ab- 
sence of  any  express  statutory  provision  to  the  con- 
trary, either  spouse  may  adopt  a  child  without  the 

■o  liensflclaL"  Famoiui  t.  Par- 
M>n|.  101  W1&  71,  80.  77  NW  147»  70 
AmSR  894. 

40.   Caldwen'8  Slice.,  114  La.  19B, 
203,  38  B  140.  108  AmSR  841. 

[a]    A,eoadttloii  ImpOMd  "br  will 


upon  a  rift  to  an  adoptive  parent  that 
h«  ahall  abrogate  the  adoption  Is 
against  public  policy  and  void. 
Anonymous.  80  Miac.  10,  141  NTS 
700.  And  Me  ven«raUr  'WlUs  [40  Cye 
1706], 

41.  Batchelder  v.  Walworth.  (Vt) 
82  A  7.  And  Bee  Power  v.  Haney,  86 
Ky.  671,  076,  076,  4  SW  688.  8  KyL 
8«9.  . 

BSool  of  adoptloB  oa  rlfht  of  In- 
liorltano*  see  Infra  !  21. 

VL  Power  v.  HaHey,  85  Ky.  671,  4 
SW  688,  9  KyL  369:  Clark  v.  Clark, 
76  N.  H.  S51,  86  A  758:  Batchelder  v. 
Walworth.  (VL)  88  A  7. 

43,  Woodward's  App.,  81  Conn.  152, 
70  A  468. 

[a]'  AnalogiM  of  Soman  law. — 
<1)  ^'Analoffiea  drawn  from  Roman 
law  are  with  us  to  be  applied  with 
caution  when  they  concern  our  fam- 
ily law."  Per  Fowler,  S..  In  Matter  of 
Zfegler,  82  Misc.  346,  352,  143  NTS  562. 
(2)  The  statutes  of  adoption  must-be 
understood  and  applied  In  accordance 
with  the  terms  of  each  statute,  in 
view  of  ezistlns  conditions,  and  their 
meaning  and  effect  are  not  necessarily 
controlled  by  thje  analogies  of  a 
"Roman  adoption,"  deriving  Its  sig- 
nlflcance  from  the  principle  that  a 
father's  power  extended,  not  only  to 
his  children,  but  to  his  other  descend- 
ants. Woodward*B  ^  App..  81  Conn. 
162.  70  A  463. 

44.  Krug  V.  Davis.  87  Ind.  590. 
Ca]     Btatntorr  prorlsloiui.^ — (1) 

Mass.  Pub.  St.  <1882)  c  148  8  1  au- 
thoriies  a  person  over  twenty-one 
to  adopt  a  person  younger  than  him- 
self. Collamore  v.  Learned,  171  Mass. 
99,  60  NE  518.  (2>  Cal.  Civ.  Code 
(1897)  g  222,  provides  that  "the  per- 
son adoptlns  a  child  must  be  at  least 
ten  years  older  than  the  person 
adopted." 

48.  Collamore  v.  Learned,  171 
Mass.  99,  60  NE  618  (where  an  adop- 
tion by  an  uncle  seventy  years  of 
age  was  sanctioned). 

46.  Anderson  v.  Mundo,  77  SW  926, 
26  KyL  1644.  See  Fraudulent  Con- 
veyances [20  Cye  note  811. 

47.  Krus     t^vls.  87  ind.  890. 
48;  Ala.— Abney  ▼.  De  Loach.  84 

8»8.  4  8  787. 


70. 


Cal.— In  re  Williams.  102  Cal. 
36  P  407,  41  AmSR  163. 

Ind. — Markover  v.  Krausa,  132  Ind. 
294,  81  NB  1047,  17  LRA  806;  Krug 
v.  Davis,  87  Ind.  590  (Woods,  a  J., 
dissenting). 

Mo. — cTarkson  v.  Hatton,  148  Mo. 
47.  44  SW  761,  66  AmSR  686:  Moran 
v.  Stewart,  132  Ho.  296.  26  BW  988. 

Tenn. — Balch  v.  Johnson.  106  Tenn. 
249,  61  SW  289  (holding  that  Code 
i  6409,  providing  that  '^ny  person 
wishing  to  adopt  another  as  nls  child, 
shall  apply  by  petition."  etc..  Includes 
a  married  woman  as  well  as  a  man). 

Wash. — Knight  v.  Gallaway,  42 
Wash.  413,  85  F  21. 

49.  Matter  of  Williams,  102  Cat. 
70,  86  P  407,  41  AmSR  168;  Bamhisel 
V.  Ferrell,  47  Ind.  336;  Clarkson  v. 
Hatton,  143  Ha  47,  44  SW  761,  66 
AmSR  635:  Uoran  T.  Stewart,  122  Ho. 
296,  26  SW  96S;  Nultdn's  App.,  108 
Pa.  286. 

50.  NuUon's  App.,  108  Pa.  288 
(holding  further  that  no  confldentlal 
relations  exist  between  such  spouse 
and  the  adopted  child,  and  In  Dosl- 
ness  transactions  they  deal  at  arm's 
length). 

[a]  Bight     of  tnbszltaaoe, — An 

adoption  oy  the  husband  In  which 
the  wife  does  not  Join  will  not  make 
the  adopted  child  the  wife's  heir  or 

five  it  any  claim  against  her  estate, 
n  re  Carroll,  219  Pa.  440,  68  A  1088. 
123  AmSR  673.  See  also  generally 
infra  8  138. 

[b]  Onsfeodr  of  oliJld,--On  the 
death  of  the  adopting  parent  the 
other  spouse  has  no  right  to  the  cus- 
tody of  the  child  as  against  its  nat- 
ural parents.  Baskette  v.  Streight, 
106  Tenn.  649,  62  SW  142. 

ei.  Cal.— In  re  Williams,  102  Cal. 
70,  36  P  407,  41  AmSR  163. 

111.— Watts  V.  Dull,  184  111.  86.  58 
NB  303,  76  AmSR  141;  Jones  v.  Bean, 
136  111.    A.  646. 

Ia. — Vollmer's  Buec,  40  La.  Ann. 
B9S,  4  S  254. 

Mass. — ^Davls  v.  McOraw,  206  Mass. 
294,  298,  92  NE  332  (In  which  the 
court  said,  per  Hammond,  J.:  "There 
is  no  such  thing  in  this  Common- 
wealth as  an  adopted  child  of  one 
spouse  alone  If  husband  and  wife  are 
both  living  at  the  time  of  the  adop- 
tion"): Steams  v.  Allen,  183  Hass.  4(^4, 
67  N^  349,  97  AmSR  441;  Buckley 
v.  Frasier,  153  Hass.  626,  27  NE  768. 

N.  T.— Mlddleworth  v.  Ordway,  191 
N.  T.  404,  84  NB  291  Taft  117^  App. 
Dlv.  918.  108  NTS  1148]. 


other  joining,"  in  which  case  the  adoption  creates  no 
relation,  rights,  or  duties  as  between  the  child  and 
the  spouse  who  does  not  join."  But  in  many  juris- 
dictions the  consent  of  the  other  spouse  is  required 
by  statute  for  the  valid  adoption  of  a  child  by  a 
married  person.*"^ 

9]  b.  One  Spouse  Insane.  Where  the  statute 
provides  that  both  husband  and  wife  must  join  in  a 
petition  for  adoption,  it  is  doubtful  if  one  spouse 
alone  can  adopt  where  the  other  is  insane."' 

[i  10]  0.  Unmarried  PeiftoiL  In  the  absence 
of  statutory  provision  to  the  contrary  an  unmarried 
person  may  adopt  a  child." 

11]  D.  Tntor  or  OnardluL  A  tutor  or  gnaru 
dian  may  adopt  his  ward."* 

[$  12]  E.  Nonresidents.  In  some  states  the  right 
of  adaption  is  limited  either  expressly,"  or  by  im- 
plication,*" to  residents  or  inhabitants  of  the  state, 
while  in  other  states  adoption  by  nonresidents  is 
permitted." 

Tenn. — ^Bland  v.  Oollaher,  (Ch.  A.) 
48  SW  320  (construing  Kentucky 
statute). 

62.  Watts  v.  Dull,  184  111.  86,  93. 
66  NE  303  (where,  under  such  a  stat- 
ute, the  court  said  that  it  Is  doubtful 
if.  where  the  husband  is  insane,  the 
court  win  allow  his  conservator  to 
Join  with  the  wife  in  the  petition, 
since  an  'Adoption  of  this  kind,  if  It 
were  allowed  to  take  place,  would 
make  the  adopted  child  heir  of  Its 
insane  adopting  father,  and  thus  the 
property  of  that  father  would  be 
made  to  pass  away  from  the  natural 
heirs  without  any  Intelligent  consent 
or  choice  on  his  part"). 

53.    Krug  V.  Davis,  87  Ind.  590. 
64.    Unforsake's  Succ,  48  La.  Ann. 
546,  19  S  602;  Sewall  v.  Roberts,  115 
Mass.  262;  Bancroft  v.  Bancroft,  53 
Vt.  9. 

Ooavsnt  la  nuh  eassa  see  Infra 

S  80. 

66.  Van  Matre  v.  Sankey,  148  111. 
586,  36  NE  628.  39  AmSR  196,  23  LRA 
665  (construing  the  Pennsylvania 
statute);  Wolfs  App.,  22  WklyNC 
(Pa.)  93  (In  which  the  court  held 
that  the  word  "resident"  In  the  Penn- 
sylvania Adoption  Act  Included  both 

eermanent  and  temporary  residents): 
:night  V.  Gallaway.  42  Wash.  413,  85 
P  21. 

56.  Foster  v.  Waterman,  124  Mass. 
592  (in  which  it  was  held  that  a  New 
Hampshire  statute  authorizing  a  de- 
cree of  adoption  "in  the  county  where 
the  petitioner  or  the  child  resides" 
was  intended  to  be  limited  to  cases 
where  all  parties  had  their  domicile 
In  that  sUte). 

67.  Woodward's  App.,  81  Conn.  1S2. 
70  A  453. 

[a]  m  Massaohnsetts  a  person  not 
an  inhabitant  of  the  commonwealth, 
who  desires  to  adopt  a  child  residing 
there,  may  present  a  petition  to  the 
probate  court  In  the  county  where 
the  child  resides.  Pub.  St.  c  148  8  1. 
In  construing  this  statute  the  court. 
In  Steams  v.  Allen,  183  Mass.  404,  67 


NE  349,  97  AmSR  441.  said  that  it 
was  pot  Intended  to  apply  to  chil- 
dren who  were  not  subject  to  the 
Jurisdiction  of  the  commonwealth  at 
the  time  of  the  commencement  of  the 
proceedings. 

[b]  The  lioiilslaBa  oivU  eode  does 
not  prohibit  nonrratdents  from  adopt- 
ing residents  of  that  state.  Cald- 
well's Bucc.,  114  La.  196,  88  B  140, 
108  AmSR  841. 
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1376    [1.0.  X]  ADOPTION  OF  CHILDSEN  [§§  1^-18 


VL  WHO  MAT 
[$  13]  A.  Minora  or  Adnlti.  With  respect  to 
the  age  of  the  child  some  statutes  expressly  authorize 
the  adoption  of  "any  minor, '"^  and  the  use  of  such 
language  of  course  forbids  the  fidoption  of  adults."® 
In  other  statutes  only  the  word  "child"  is  used;"° 
and  in  some  jurisdictions  these  have  heea.  con- 
strued to  authori^te  the  adoption  of  minors  only,"^ 
but  in  most  states  having  such  statutes  they 
have  been  construed  to  permit  the  adoption  of 
adults.'" 

[$  14]   B.  Waif.  A  child  whose  parents  are  un- 


BE  ABOFTED 

known,  who  has  no  gnardiai^  and  has  not  been  ^ven 
up  in  writing,  for  the  purpose  of  adoption,  to  a 
charitable  institution  incorporated  by  law,  may  be 
adopted  by  decree  of  the  proper  court." 

[$  15]  0.  BalativM.  In  some  states  a  peison  is 
not  allowed  to  adopt  his  own  legitimate  children,** 
and  by  some  statutes  the  adoption  of  certain  other 
relatives  is  forbidden." 

[$  16]  D.  Nonresidents.  A  state  may  provide 
for  the  adoption  of  persons  actually  within  its  limits, 
although  no  domicile  has  been  acquired  there.** 


VIL   00NTBA0T8  TO  ADOPT 


17]  A.  VaUditr— 1.  In  OenenL  While  the 
courts  have  in  a  number  of  cases  declined  to  en- 
force' mere  agreements  to  adopt,  not  followed  by 
legal  adoption,  under  which  a  claim  was  asserted 
against  the  promisor's  estate,*^  yet  by  the  g^t 
wei^t  ol  authority  it  is  established  that  such  agree- 
ments are  valid  and  enforceable,'^  previded  they  are 
made  by  parties  otiierwise  competent  to  contract,** 


objectionable  as  being  within  the  operation,  of  the 
statute  of  frauds,'^  and  are  not  in  contravention  of 
aome  principle  of  pnblio  policy." 

i%  18]  2.  Form.  An  oral  contract  to  adopt,  so 
far  as  it  relates  to  the  establishment  of  relations  of 
paternity  and  filiation,  is  generally  r^u^ded  as 
valid,"  nor  is  sneh  a  contract  rendered  invalid  by 
statutoxy  provisions  requiring  the  ezecati<m  of  wills 


are  based  on  a  sofficient  consideration,^  are  not  |  to  be  in  writing.'*  To  the  extent  that  the  perform- 


08.  Iowa  Code  i  ttOl  [quot  Mo- 
CoUiater  v.  Yard,  90  Iowa  621,  67 
NW  4471:  La.  Act  (1872)  No.  81 
[quot  Voiimer'a  Succ,  40  L&.  Ann. 
698,  4  S  254];  N.  T.  Act  June  26,  1873 
[quot  Smith  v.  Allen,  32  App.  Dlv. 
874,  53  NTS  114  (aff  161  N.  T.  478, 
65  NB  1056)1. 

[a]  Abudonad  tibJU  Inolndad.— ■ 
The  Nebraska  statute  provides  for  the 
adoption  of  "any  minor  child."  and 
It  was  held  in  Omaha  Water  Co. 
V.  Schamel.  147  Fed.  602,  76  CCA 
68,  that  the  statute  waa  intended 
to  include  children  abandoned  at 
birth. 

69.  McColllster  V.  Yard,  90  Iowa 
621.  67  NW  447. 

00.    Bee  infra  notes  61,  62. 

ei.  A.  H.  G.'s  Pet.,  1  WklyNC  (Pa.) 
676;  Williams  v.  Knight,  18  R.  I.  338, 
27  A  210;  Moore's  Pet.,  14  R.  I.  38. 

68.  Ala.— Sheffield  v.  Franklin.  161 
Ala.  492,  44  S  373,  125  AmSR  37.  12 
liRANS  884  and  note,  15  AnnCas  90 
and  note  [disappr  contrary  dictum 
Abney  v.  De  IJoach,  84  Ala.  S98,  4  S 
757].  V 

Ind. — Markover  v.  Krauss,  182  Xnd. 
294.  31  NB  1047,  17  LRA  8&6. 

La. — Caldwell's  Succ,  114  La.  195, 
88  S  140,  108  AmSR  841. 

Mass. — Collamore  v.  Learned,  171 
Mass.  99,  50  NE  518  (where  the  court 
approved  an  adoption  by  an  uncle 
ox  two  nieces  and  a  nephew  aged  re- 
spectively forty-three,  thirty-nine, 
and  twenty-flve). 

Mo. — Moran  v.  Moran,  IBl  Mo.  558, 
62  SW  378;  In  re  Moran,  151  Mo.  655, 
52  SW  377. 

[a]  Bapeal  of  former  statute. — 
Acts  (1872^  p  79  No.  31,  applying  only 
to  the  adoption  of  minors,  and  having 
no  repealing  clause,  did  not  abrogate 
the  provisions  of  Civ.  Code  (1870) 
art  214,  relative  to  the  adoption  of 
adults.  Caldwell's  Succ,  114  La.  195, 
88  S  140,  108  AmSR  341. 

ea.  Eddfl,  Appellant,  187  Mass. 
846. 

04.  Province's  Est,  4  Pa.  Diet.  691 
(holding  that  the  very  ^ct  of  adop- 
tion la  proof  Uiat  the  child  Is  not  a 
legitimate  oflsprlng  of  the  adopting 
parent). 

65.  AfoSB.  Pub.  St  c  148  I  1  (pro- 
Tiding  that  no  person  can  adopt  his 
or  her  wife,  husband,  brother,  pister. 
uncle,  or  aunt,  either  of  the  whole 
or  of  the  half  blood). 

68.  Woodward's  App^,  81  Conn.  1G2, 
70  A  468. 

67.  Davis  V.  Jones,  94  Ky.  320,  22 
SW  331.  15  KyL  89.  42  AmSR  SfiO; 
Willoughby  V.  Motley,  83  Ky.  297. 
See  also  Mahaney  v,  Carr.  175  N.  Y. 
454.  67  NB  903  (where  speclflc  per- 
lormance  of  a  contract  was  refused 


because  not  a  testamentary  disposi- 
tion of  property  executed  with  the 
requisite  rormalltles  of  a  will, 
and  not  an  executory  contract  for 
the  transfer  of  any  specific  prop- 
erty). 

ror  ooatraot  to  males  .-a  win  see 

Wllhs  [40  Cyc  1063  et  seqi. 

68.  Ga. — Crawford  v.  Wilson,  189 
Ga.  664,  78  SE  30. 

Hawaii. — Beckley  v.  Lucas,  8  Ha- 
waU  40. 

III. — Jones  V.  Bean,  136  lit  A.  645. 

Iowa. — Anderson  v.  Blakesly,  166 
Iowa  430,  186  NW  210;  Chehak  v. 
Battles,  133  Iowa  107,  110  NW  330, 
8  LRANS  1130  and  note,  12  AnnCas 
140  and  note  [dist  Shearer  v.  Weaver, 
56  Iowa  578,  9  NW  907]. 

Mass. — Dumain  v.  Owynne,  10  Allen 
270  (where  It  was  held  that  where  a 
married  woman  has  been  compelled 
to  live  separate  from  her  husband 
by  reason  of  his  crime  and  drunken- 
ness, and  thereupon  gives  up  her  chil- 
dren to  a  charitable  institution  es- 
tablished to  furnish  homes  to  desti- 
tute children,  although  without  con- 
sent of  husband,  under  contract  by 
which  the  children  are  to  be  adopted 
Into  a  good  family  and  she  is  not  to 
seek  to  deprive  such  family  of  them, 
the  contract  Is  valid). 

Mich.— Wright  v.  Wright,  99  Mich. 
170,  68  NW  54,  23  LRA  196. 

Mo. — Grantham  v.  Goasett,  182  Mo. 
651,  81  SW  895;  McElvaln  v.  McEl- 
valn,  171  Mo.  244.  71  SW  142;  Steele 
V.  Steele,  161  Mo.  566,  61  SW  S15; 
Nowack  V.  Berger,  133  Mo.  24,  34  SW 
489,  64  AmSR  663,  31  LRA  810:  Healey 
V.  Simpson,  113  Mo.  340.  20  SW  8S1; 
Sharkey  v.  McDermott,  91  Mo.  647, 
4  SW  107,  60  AmR  270  [rev  16  Mo. 
A.  80], 

Hont. — ^Bums  v.  Bmlth,  21  Mont. 
2B].  68  P  742,  69  AmSR  <68. 

Nebr. — Kofka  v.  Rosicky,  41  Nebr. 
828.  69  NW  788,  48  Aji^R  685,  25 
LRA  207. 

N.  J. — ^Van  Tine  v.  Van  Tine,  (Ch.) 
IS  A  249,  1  1^  155;  Van  Duyne  v. 
Vreeland,  12  N.  J.  Bq.  142;  Van  Dyne 
V.  Vreeland.  11  N.  J.  Ea.  370- 

N.  Y.— Healy  v.  Healy,  167  N.  T. 
572,  60  NK  1112;  Gates  v.  Gates,  84- 
App.  Dlv.  608,  54  NYS  464;  Godlne  v. 
Kldd,  64  Itun  585,  19  NYS  335,  29 
AbbNCas  86;  Middleworth  v.  Ordwav, 
49  Misc.  74.  98  NYS  10  [aff  191  N.  Y. 
404,  84  NB  291];  Heath  v.  Heath,  18 
Misc.  621.  42  NYS  1087. 

Tex. — Jordan  v.  Abney.  97  Tex.  296, 
78  SW  486. 

Man. — KInsey  T.  Katlonal  Tmst 
Co.,  15  Man.  82. 

"Such  contracts  as  the  one  here 
In  litigation,  in  so  far  as  they 
relate  to  the  adoption  of  a  child  and 


making  him  an  hetr,  etc,  have  often 
been  recognised  and  enforced  in  this 
state  and  elsewhere."  Nowack  v. 
Berger,  133  Mo.  24,  37,  84  SW  489. 
54  AmSR  663,  81  LRA  810. 

[a]  Soss  not  violate  statats  at 
wills. — Chehak  v.  Battles,  133  Iowa 
107,  110  NW  330.  8  LRANS  1130,  12 
AnnCas  140;  Sharkey  v.  McDermott, 
91  Mo.  647,  4  SW  107.  60  AmR  270. 

[b]  Vot  bladlag  oa  nonlsox*s  wife 
unless  sh*  oonsents^-reats  v.  Flan- 
ders, 116  Mo.  660.  24  SW  126;  Middle- 
worth  v.  Ordway,  49  Misc.  74,  98 
NYS  10. 

69.  Thompson  v.  Mlnnlch,  227  lib 
430,  81  NE  836  (holding  a  contract 
to  adopt  made  by  a  married  woman 
in  1864  void  because  it  did  not  relate 
to  her  separate  property  and  was  not 
Joined  In  by  her  ,  husband);  In  re 
Carroll,  219  Pa.  440,  68  A  1038,  123 
AmSR  673  (holding  that  in  1865  a 
married  woman  in  Pennsylvania 
could  not  make,  a  valid  contract  to 
adopt  at  a  future  time). 

70.  See  Infra  9  19. 

71.  See  Infra  9  18.  And  see  gen- 
erally Frauds,  Statute  of  [20  Cyc 
1471. 

73.  In  re  Sleep,  6  Pa.  Dist.  256 
(holding  that  where  such  contract 
undertakes  to  destroy  fhe  Identity 
of  the  child  and  to  hide  it  from  Its 
mother,  and  to  hide  Its  mother  and 
parentage  from  it,  such  contract  is 
void  as  against  public  _policy.  for  the 
reason  that  It  tends  directly  to  en- 
courage Illegitimacy  and  Ignores  the 
affection  of  a  mother  for  her  child 
and  the  respect  a  child  should  have 
for  a  parent). 

[a]  Pnblio  poUo7  Is  not  violated 
by  a  contract  for  adoption  which  seeks 
to  promote  welfare  of  the  chUd. 
Roberts  v.  Hall,  1  Ont.  888. 

73.  Crawford  v.  Wilson.  139  Ga. 
654,  78  SB  30.  44  LRANS  773;  Chehak 
V.  Battles,  133  Iowa  107,  110  NW  330. 
8  LRANS  1130,  12  Ann(^  140:  Lynn 
V.  Hockaday,  162  Mo.  Ill,  61  SW  885. 
86  AmSR  480:  Thomas  v.  Maloney, 
142  Mo.  A.  19S,  126  SW  682. 

"nie  authorities  very  flrenerally  es- 
tablish the  proposition  that  a  parol 
obligation  by  a  person  to  adopt  the 
chlla  of  another  as  his  own,  accom- 
panied by  the  virtual  though  not  a 
statutory  adoption,  and  acted  upon 
by  both  parties  during  the  obligor's 
life,  may  be  enforced,  upon  the  death 
of  the  obligor,  by  adjudging  the  child 
entitled  as  a  child  to  the  property 
of  the  obligor  who  dies  without  dis- 
posing of  his  property  by  will." 
Crawford  v.  Wilson,  supra  (p  668). 

74.  Chehak  v.  Battles,  lit  Iowa 
107,  110  NW  ZtOj^S  LBANS  USO.  12 
AnnCas  140. 
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ance  of.  a  contract  to  adopt  would  operate  to  chaise 
the  descent  of  real  property,  it  is  generally  held 
'witbin  the  proviraon  of  the  statute  of  frauds  re- 
quiring contracts  for  the  transfer  of  interests  in 
T«d  property  to  be  in  writing/'  but  the  contract 
may  be  taken  out  of  the  statute  by  a  part  perform- 
ance thereof  by  the  parties.'* 

A  contract  to  adopt  a  child  in  consideratioiL  of 
marriage  of  the  child's  mother  to  the  promisor  is 
■within  the  statute  of  frauds/'  but  may  be  enforced  if 
supported  by  an  independent  consideration.'^ 

An  inralid  adoption  proceeding  has  in  some  cases 
been  enforced  as  a  valid  contract  to  adopt/'  but 
in  other  'cases  such  a  proceeding'  has  been  held  in- 
BufiBcient  to  establish  a  contract  to  adopt.*"  ' 

19]  3.  Oonsideration.  The  consideration  nec- 
essary to  support  a  contract  to  adopt  may  be  any 
consideration  suffleient  to  support  an  ordinary  con- 
tract}" and  may  consist  of  the  surrender  of  the 


child  by  the  natural  parent,^  the  marriage  to  the 
adopting  parent  of  the  other  party  to  the  contract,** 
or  the  performance  of  services  by  the  child  but 
the  surrender  of  an  illegitimate  child  by  its  mother 
to  its  father  will  not  constitute  such  consideration.*' 

[$  20]  B.  Effect  of  Contract— 1.  On  Ohild^a.  In 
GeneraL  A  mere  executory  agreement  to  adopt, 
without  more,  is  not  an  adoption.^  One  who  has 
been  taken  to  the  house  of  another  to  be  by  him 
adopted  but  h&s  not  taken  his  name  may  maintain 
a  suit  in  saeh  name,  although  not  as  yet  legally 
adopted.*'  1 

[^21]  b.  Bight  of  Inheritance  from  Quasi  Adop- 
tive  Parent.  The  implied  covenant  arising  from  a 
contract  to  adopt,  not  legally  executed,  where  the 
child  has  fulfilled  its  part  of  the  contract,  is  that 
the  infant  should  receive  a  child's  share  of  the  estate 
of  the  foster  parent.**  In  case  of  intestacy  l^at 
share  is  fixed  1^  the  statutes  of  descent  and  distri- 


76.  Chehak  v.  Battles,  1S8  Iowa 
107,  HO  NW  330.  8  LBANS  1130,  12 
AnnCas  See  generally  Frauds, 

Statute  of  t20  Cyc  209  et  seq]. 

76.  Iowa. — Chehak  v.  Battles,  133 
Iowa  107,  110  NW  880.  8  LRANS  1180, 
12  AnnCas  140  and  note. 

Mo. — Liynn  v.  Hockaday,  162  Mo. 
111.  61  SW  885,  86  AmSR  480:  Nowack 
T.  Berber.  133  Mo.  24,  34  SW  489,  54 
AtnSR  668,  31  LRA.  810;  Sharkey  v. 
McDermott.  91  Mo.  647,  4  SW  107, 
60  AmR  270. 

Nebr. — Kofka  v.  Roaicky,  41  Nebr. 
828,  59  NW  788.  48  AmSR  686.  25 
LRA  207. 

N.  J. — ^Van  Dnyne  r.  Treeland,  12 
K.  J.  Eq.  142. 

N.  T.— Oodlne  v.  Kldd,  64  Hun  585. 
19  NTS  3S&.  29  AbhNCas  36  [rev  on 
other  grounds  140  K.  Y.  30.  SB  NE 
4071. 

Man. — Klnsey  v.  National  Trust  Co.. 
15  Man.  32. 

[a]  Til*  rauoK  of  tlM  ral*  by 
which  part  performance  of  the  con- 
tract to  adopt  l8  held  to  take  the  case 
out  of  the  statute  Is  stated  In  Oran- 
tham  T.  Qosaett,  182  Mo.  661,  670.  81 
8W  896,  as  follows:  "Oral  con- 
tracts of  the  kind  stated  In  the  peti- 
tion [a  contract  to  adopt  a  child  and 
make  a  will  in  his  or  her  favorl  when 
proves  according  to  the  standard  of 

Eroof  required,  and  shown  to  have 
een  performed  on  the  part  of  the 
parent  and  that  of  the  child,  when  to 
suffer  It  to  so  unenforced  would  be 
to  suffer  a  fraud  to  be  iMrpetrated, 
will  be  decreed  to  be  speelflcally 
performed." 

77.  Nowack  v.  Berarer.  188  Mo.  24, 
84  SW  489,  64  AmSR  668,  SI  1SB.A. 
810. 

[a]   Varrlag*  as  part  performanoe. 

—In  Nowack  v.  Berger,  133  Mo.  24, 
42.  34  SW  489.  64  AmSR  663,  81  IiRA 
810,  the  court,  after  admitting  the 
general  rule  that  a  marriage  of  the 
parties  Is  not  sufficient  part  perform- 
ance to  take  the  case  out  of  the 
statute,  rejects  the  rule  for  the  fol- 
lowing reason  stated  by  Sherwood,  J.: 
"Now  It  would  seem  that  marriage 
being  such  a  valuable  consideration. 
Its  celebration  in  conformity  to  pre- 
vious parol  promise  made,  placing, 
especially,  as  it  does,  the  female  con- 
tracting party  In  a  situation  where 
she  can  not  be  restored  to  her  former 
condition,  ought  to  be  regarded  as 
such  an  heinous  fraud  upon  her.  if 
such  parol  promise  be  not  performed, 
as  a  court  of  conscience  should  not 
tolerate;  but  acting  on  principle 
rather  than  precedent,  should  decree 
the  complete  enforcement  of  such 
agreement,  notwithstanding  the  stat- 
ute. This  is  what  courts  of  equity 
are  doing  in  other  cases,  every  day, 
despite  the  statute,  and  no  sound 
reason  can  be  urged  why  a  court  of 
equity  should  grant  relief  in  the  lat- 
ter class  of  cases  and  refuse  It  In  the 
tormor." 

[1  c.  J.-871 


Ta.  Nowack  v.  Berger,  183  Mo.  24, 
34  SW  489,  54  AmSR  863,  31  LRA 
810  (holding  that  an  agreement  by  the 
mother  to  transfer  the  custody,  serv- 
ice, and  earnings  of  the  child  to  the 
promisor,  when  compiled  with,  con- 
stitutes such  an  Independent  consid- 
eration). 

79.  Anderson  V.  Biakesly,  15a 
Iowa  430,  136  NW  210  (holding  that 
articles  of  adoption,  although  invalid 
under  thp  statute  evidenced  a  con- 
tract right  enforceable  after  perform- 
ance by  the  Infant):  Wright  v. 
Wright,  99  Mich.  170,  58  NW  64,  23 
LRA  196. 

80.  Bowlns  V.  English,  138  Mich. 
178,  101  NW  204;  Albring  v.  Ward, 
187  Mich.  352,  100  NW  609. 

[a]  Fstttion  In  lavmlid  adopUon 
prooMdlngs  not  snffldent  wrtttnT. — 
In  Swartx  v.  Steel.  8  Oh.  Clr.  Ctn64. 
4  Oh.  Clr.  Dec.  321,  it  appeared  that 
there  had  been  a  verbal  agreement  to 
adopt  the  child  and  make  her  an  heir. 
After  the  child  became  of  age.  a  for- 
mal petition  for  adoption  was  made 
to  .the  probate  court  and  adoption  de- 
creed. The  trial  court  held  that  the 
adoption  proceedings  were  void,  and 
that  the  verbal  agreement  could  not 
be  enforced,  it  being  within  the  stat- 
ute of  frauds,  and  the  petition  for 
adoption  could  not  be  considered  as  a 
writing  which  would  take  the  verbal 
promise  out  of  the  statute.  The  cir- 
cuit court  reversed  the  decision  on 
the  ground  that,  although  the  adop- 
tion proceedings  were  of  no  effect,  the 
petition  was  a  aufllcient  writing  to 
take  the  case  out  of  the  statute  of 
frauds.  The  supreme  court  reversed 
the  holding  of  the 'circuit  court  and 
affirmed  thaf  of  the  common  pleas, 
without  report. 

81.  See  cases  infra  notes  82-86. 
B9.    Chehak  v.   Battles,  133  Iowa 

107.  110  NW  330,  8  LRANS  1130.  12 
AnnCas  140;  Lynn  v.  Hockaday.  162 
Mo.  Ill,  61  SW  885,  85  AmSR  480; 
Healey  v.  Simpson.  113  Mo.  840,  20 
SW  881;  Middleworth  v.  Ordway.  191 
N.  Y.  404,  84  NE  291;  Oodlne  v.  Kidd. 
64  Hun  585,  19  NTS  336,  29  AbbNCas 
36  [rev  on  other  grounds  140  N.  Y. 
30,  35  NE  407]. 

[a]  Season  for  role. — Tn  Healey 
T.  Simpson,  113  Mo.  340.  347,  20  SW 
881,  the  court  said:  "The  surrender 
by  the  mother  of  all  control  of  the 
child,  and  the  services  and  compan- 
ionship of  the  latter  constituted  valu- 
able considerations  for  the  promise 
of  Brewster  and  his  wife,  that  she 
shobld  'have  and  Inherit  from  the  es- 
tate of  said  parties  ...  in  the 
same  manner  and  to  the  same  extent 
that  a  child  born  of  their  union  would 
inherit."  .  .  .  The  sundering  of 
natural  ties  and  the  formation  of  arti- 
ficial ones  for  the  enjoyment  and 
gratification  of  the  party  at  whose 
Instance  this  is  done,  is  held  and 
ought  to  be  held  to  be  such  a  consid- 
eration aa  the.  couns  will  recognlie 


as  Valuable  where  the  other  party 
has  In  gf>od  faith  acted  on  and 
carried  out  the  agreement  on  his 
part.  This  Is  upon  the  principle 
that  the  parties  cannot  be  put  In 
statu  quo." 

[b]  Where  a  natural  parent  is  not 
entlned  to  the  oostody  of  a  child,  the 
agreement  of  such  parent  to  surren- 
der custody  of  the  child  Is  not  suffi- 
cient consideration  for  the  promise  to 
adopt.  Fugate  v.  Allen,  119  Mo.  A. 
183,  95  SW  980. 

[c]  TaUnre  of  oonsULentlon.^ 
Where  the  promisor  dies  before  the 
children  have  actually  been  placed  In 
his  custody  the  consideration  of  his 
promise  has  failed.  Jaffee  v.  Jacob- 
son.  48  Fed.  21,  1  CCA  11,  14  LRA 
352. 

83.  Nowack  v.  Berger,  133  Mo.  24. 
34  SW  489,  54  AmSR  663i  31  LRA 
810. 

84.  Lynn  v.  Hockaday,  1<2  Mo.  111. 
61  SW  886,  86  AmSR  480.  See  also 
Middleworth  V.  Ordway,  49  Misc.  74, 
98  NYS  10. 

85.  Wallace  v.  Rappleye.  103  111. 
229  (because  the  surrender  of  the 
child  by  the  mother  Is  beneficial 
rather  than  detrimental,  and  the  cus- 
tody and  care'  of  It  by  the  father  in 
his  own  family  circle  is  an  Inconven- 
ience to  him). 

88.    Evans*  Est.,  47  Pa.  Super.  196. 

87.  Watson  v.  Watson,  49  Mich. 
540,  14  NW  489. 

88.  Mo. — ^Lynn  v.  Hockaday,  168 
Mo.  Ill,  6  SW  885.  86  AmSR  480; 
Thomas  v.  Maloney,  142  Mo.  A.  198, 
126  SW  622.  ' 

N.  Y. — Middleworth  V.  Ordway,  49 
Misc.  74,  98  NYS  10. 

Oh. — Swartz  v.  Steel,  8  Oh.  Clr.  Ct. 
154.  4  Oh.  Clr.  Dec.  821. 

Pa. — In  re  Susman,  %i  PittsbLeg 
JNS  83. 

Vt. — Durkee  v.  Durkee.  59  Vt.  70, 
8  A  490. 

[a]  Aoonul  of  rights. — Where  a 
contract  of  adoption  provided  that, 
if  the  adopted  child  should  submit  to 
the  government  of  her  foster  parents 
until  she  arrived  at  eighteen  years, 
she  should  be  entitled  to  the  j-tghts 
of  a  child  in  the  property  of  her  fos- 
ter parents,  the  status  as  the  child  of 
her  foster  parents  began  when  she 
arrived  at  such  age,  but  not  the  time 
for  the  enjoyment  of  such  rights.  Mid- 
dleworth v.  Ordway,  49  Misc.  74,  98 
NYS  10. 

[b1  Indenture  of  apprsntloeship; 
no  Inherltuoa. — ^An  indenture  of  ap- 
prenticeship reciting  that  It  is  the 
true  Intention  of  the  parties  that  the 
apprentice  shall  be  received  In  the 
master's  family  as  an  adopted  child 
and  that  he  shall  be  maintained, 
clothed,  educated,  and  treated  the 
same  as  if  he  were  a  child  In  fact, 
does  not  confer  any  right  of  inherit- 
ance. In  re  Wallace,  218  Pa.  39,  68 
A  1098. 


Digitized  by 


Google 


1378    [IC.  J.] 


ADOPTION  OF  CBILDBEN 


21-26 


bution,"^  but  if  there  is  a  will,  it  is  fixed  by  the  will."" 
The  mere  contract  to  adopt  is  not  sufficient  of  itself 
to  make  the  child  a  legal  heir  of  the  promisor,'^  be- 
cause the  right  to  take  as  heir  exists  only  by  opera- 
tion of  law."  The  child  f,&ke&  in  these  cases  by  vir- 
tue of  the  contract  and  by  way  of  damages  or  specific 
performance.^  An  agreement  to  adopt  does  not 
prevent  the  person  making  the  agreement  from  dis- 
posing by  will  of  all  his  property  to  other  persons 
than  the  child  to  be  adopted}^*  but  an  agreement, 
either  express  or  implied,  to  give  the  adopted  child 
a  certain  portion  of  the  adoptive  parent 's  property 
will  be  enforced.'"' 

[$  22]  c.  Insurable  Interest  in  Life  of  Qnui 
AdoptlTe  Parent  A  single  woman  who  has 
lived  with  an  old  man  and  has  been  treated 
by  Kim  as  his  daughter,  although  not  in  fact 
adopted,  has  an  insqrable  interest  in  the  life  of  such 
man.'' 

[$23]  2.  On  Natoral  Parent.  A  natural  parent, 
by  entering  into  a  contract'  for  the  adoption  of  his 
child  by  another,  waives  his  right  to  the  custody 


and  control  of  the  child  hut,  subject  to  his  liability 
to  be  sued  for  breach  of  his  contract,  he  may  revoke 
his  gift  and  resume  custody  of  his  child  at  any-time 
before  a  legal  adoption  has  been  made."® 

24]  3.  On  Quasi  Adoptive  Parent.  Where  a 
child  has  been  received  under,  an  agreement  not 
amounting  to  an  adoption  and  is  subsequently  sur- 
rendered voluntarily  to  his  parents  under  a  mutual 
understanding  that  the  agreement  should  be  can- 
celed, there  can  be  no  recovery  by  the  quasi  adoptive 
parent  for  the  board  and  care  of  such  child;  but 
where  the  agreement  has  been  revoked  by  the  natoral 
parent  alone,  it  has  been  held  that  the  quasi  adoptive 
parent  is  entitled  to  recover  for  the  child's  main- 
tenance while  in  his  care.^ 

25]  0.  Bemedies  for  Breach— 1.  Action  for 
Damages — a.'  In  OeneraL  An  action  will  lie  for 
damages  resulting  from  a  breach  of  contract  for 
adoption.^ 

[$  26]  b.  Heasnre  of  Damages.  The  measure 
of  damages  for  breach  of  such  a  contract  is  not  the 
value  of  the  share  of  the  promisor's  estate  which 


89.  Lynn.  v.  Hockaday,  162  Mo. 
111.  61  8W  S86,  85  AtnSR  4S0;  In  re 
SuBman,  :i9  FlttsbLesrJNS  (Pa.)  83. 

[a]  Coatraot  to  gir»  ohlld  "down 
xigbt"  la  pu«ikt'«  proparty. — Where  a 
child  was  adopted  under  a  contract 
to  feed,  clothe,  educate,  and  provide 
for  her,  if  she  should  -remain  with 
adoptive  parenta  and  subjACt  to  their 
government  until  she  arrived  at 
eighteen  years  of  age,  when  she 
should  be  entitled  to  ber  "dower  right 
to  the  property"  as  if  she  were  their 
own  child,  it  was  the  intent  of  the 
parties  that  on  the  performance  of 
the  condition  that  she  should  be  en- 
titled to  the  same  Interest  In  ber 
foster  father's  property  aa  his  own 
lawful  child  would  have  had  In  case 
of  Inteetacy.  Middlewortfa  v.  Ordway, 
49  Misc.  74.  98  NTS  10. 

[b]  Vartlolpatloa  In  the  prooeeds 
of  aa  Insnnuioe  policy  payable  to  the 
insured's  heira  at  law  was  denied  to 
a  child,  the  custody  of  which  had  been 
grantea  by  the  natural  parent  to  the 
Insured,  but  without  any  promise  by 
the  insured  to  make  the  child  his  heir. 
Merchant  v.  White,  77  App.  Div.  &89, 
79  NTS  1,  12  NTAnnCas  288  [afT  37 
Mlac.  876,  75  NYS  756]. 

90.  Doppmann  v.  Muller,  137  App. 
Dlv.  82,  114  NYS  620,  122  NYS  1126 
[aff  208  N.  Y.  B99,  102  NE  1101]. 

[a]  Where  wUl  makes  ao  provlslott 
for  ute  ohlld,  be  Is  entitled  In  equity 
to  the  rights  of  a  pretermitted  neir. 
Thomas  v.  Maloney,  142  Mo.  A.  193, 
198.  126  SW  522  (where  the  court 
said:  "A  contract  to  adopt  carries 
the  Incidental  right  of  helrenlp  which, 
as  In  fh6  case  of  a  natural  child,  may 
be  cut  off  only  by  the  will  of  the 
adoptive  parent,  in  which  the  adopted 
child  is  mentioned"). 

81.  Chehak  v.  Battles,  188  towa 
107.  110  NW  330,  8  LRANS  1130  and 
note,  12  AnnCas  140;  In  re  Wallace, 
218  Pa.  89,  66  A  1098:  Clark  v.  West, 
96  Tex.  437,  78  SW  797;  McColpln  v. 
McColpin,  (Tex.  Civ.  A.)  75  SW  824. 
■See  also  Furgeson  v.  Jones,  17  Or.  204, 
20  P  842,  11  AmSR  808.  8  LRA  620. 

[a1  •TTntU  ohlld  arxlTes  at  age  of 
eighteen  yearn." — ^Where  a  husband 
and  wife,  by  writing,  agree  to  adopt 
a  child  and  to  support,  maintain,  and 
educate  It  until  the  child  arrives  at 
the  age  of  eighteen  years,  but  without 
any  covenant  to  give  to  the  infant  all 
the  rights  of  a  child.  Including  the 
right  of  inheritance,  the  Writing  will 
not  operate  as  an  Immediate  and  com- 
plete adoption  of  the  child  as  an  heir. 
Evans'  Sat,  47  Pa.  Super.  19S. 

98.  Jordan  v.  Abney,  97  Tex.  298, 
808.  78  SW  486  (where  the  court  said: 
"The  mere  contract  to  adopt,  followed 
by  the  assumption  and  performance 
of  the  duties  of  parent  and  child  and 
the  execution  of  adoption  papers  not 


flled  for  record,  as  alleged,  do  not 
comply  with  the  statute  regulating 
adoption  and  do  not  establleh  the 
right  of  Inheritance  thereby  provided 
as  a  consequence  of  lawful  adoption. 
This  right  arises  by  operation  of  law 
from  the  acts  of  the  parties  made  In 
compliance  with  the  statute- and  does 
not  depend  on  or  arise  from  con- 
tract"). But  see  Thomas  v.  Maloney, 
142  HO.  A.  198.  126  SW  522. 

lal  AdoDUML  ttom  Abarltable  ta- 
stltitUM  uider  Vew  Tozk  sutnte^ 
An  agreement  for  the  adoption  of  a 
ohlld  from  a  charitable  Institution 
under  Laws  (1884)  c  488,  providing 
that  she  should  have  the  right  to 
inherit  from  her  foster  parents,  con- 
ferred no  right  of  inheritance  on  her 
as  against  third  persons  as  against 
whom  her  right  to  Inherit  was  purely 
statutory.  U.  S.  Trust  Co.  v.  Hoyt, 
150  App.  Div.  «21,  135  NTS  849. 

83.  See  Evans'  Est.,  47  Pa.  Super. 
196.  See  also  supra  notes  88-90,  and 
Infra  51.  26,  27. 

-  84.  Westerman  v.  Schmidt,  80  Mo. 
A.  344  (holding  that  the  contract  of 
a  husband  to  adopt  bis  stepchildren 
and  make  them  heirs  of  his  estate 
conferred  upon  them  the  right  of  in- 
heritance, but  did  not  deprive  him  of 
his  rlKht  to  dispose  of  his  property 
by  will).  ^  ^  ^ 

[al  Dlstlactloa  between  oontraot 
to  adopt  and  to  make  a  will  in  oUld's 
favor. — "A  contract  to  adopt  a  child 
is  one  thing  and  a  contract  to  make  a 
will  In  the  child's  favcw  is  another. 
If  a  child  is  adopted  It  is  entitled  to 
inherit  as  an  heir  If  the  adopting  par- 
ent should  die  Intestate,  but  it  Is 
liable  to  be  cut  out  by  will,  aa  one's 
own  child  is.  If  there  Is  a  valid  and 
enforclble  contract  to  make  a  will  In 
favor  of  the  child,  then  although  the 
child  will  not  Inherit  as  an  adopted 
one  would,  yet  It  can  not  be  cut  off 
by  a  will  that  violates  the  contract." 
Grantham  T.  Qossett,  182  Mo.  651,  671, 
61  SW  855.  To  same  effect  Jordan 
V.  Abney,  97  Tex.  296.  78  SW  486; 
Clark  V.  West,  96  Tex,  437,  73  SW  797 
[rev  (CIv.  A.)  72  SW  100].  See  gen- 
erally Wills  [40  Cyc  1063  et  seql. 

9S.  Wright  V.  Wright.  99  Mich. 
170,  58  NW  54,  23  LRA  196;  Thomas 
V.  Maloney,  142  Mo.  A,  193,  126  SW 
622. 

[a]  Oontraot  to  make  ohlld  eaoal 
helv  with  other  children  will  be  en- 
forced. Nowack  V.  Berger,  133  Mo.  24, 
84  SW  489,  54  AmSR  6$8,  31  LRA  810; 
Fugate  V.  Allen,  119  Ho.  A.  183,  95 
SW  980. 

[b]  Aa  agreemeat  to  make  the 
adopted  ehUd  the  sole  heir  of  the 

adopting  parents  may  be  enforced, 
although  the  instrument  i8_insuRi- 
olent 
V, 


ilent  to  create  an  adoption.  Fuselier 
T.  Masse,  4  La.  42S.  ^ 


[d]  A  ooateact  to  gtn 
"a  reasoaaUe  shared  of  the 


[c]  rraadnlent  ooaveyaaoe  by  fo^ 
ter  fattaer^A  suit  to  set  aside  a 
fraudulent  conveyance  by  the  foster 
father  may  be  maintained  by  a  child 
whom  the  grantor  has  contracted  to 
adopt  and  to  whom  he  has  contracted 
to  leave  such  property  as  he  might 
have  at  his  death.  Van  Duyne  t.  Vree- 
land,  12  N.  J.  Eq.  142;  Van  Dyne  r. 
Vreeland,  11  N.  J.  Eq.  370.  See  also 
Quinn  v.  Qoinn,  6  8.  D.  S28.  68  NW 
808,  49  AmSR  876. 

the  fl 

__  the  adoptive 
parent's  estate  was  held  not  to  pre- 
vent leaving  him  only  a  nominal  sum 
in  Doppmann  v.  Muller,  187  App.  Div. 
82,  86!  114  NTS  620,  122  NYS  1126 
[aff  208  N.  T.  699.  102  NB  1101]  (in 
which  the  court,  per  Carr,  J.,  said: 
"Su^  i«reement  did  not  absolutely 
bind  htm  to  give  to  the  plaintiff  amy 
definite  part  of  bis  estate  and  so 
deprive  him  of  the  right  of  making 
such  testamentary  disposition  of  hia 
property  as  seemed  to  him  'reason- 
able' under  the  particular  circum- 
stances"). 

,  [e]    A  oontraot  mwnUr  aathorlalar 

the  foster  parent  to  make  the  child 
his  heir  but  not  binding  him  to  do  so 
does  not  entitle  the  child  to  recover 
the  property  of  the  foster  parent  as 
his  heir.  Bowlns  v.  English,  13S  Mich. 
178,  101  NW  204.  *»  «. 

86.  Ormichael  v.  Northwestern 
Mut.  Ben.  Assoc.,  61  Mich.  494,  16  NW 
871. 

97.  Dumaln  v.  Gwynne.  10  Allen 
(Mass.)  270;  Matter  of  Lessller,  17 
AbbPr  (N.  T.)  397  note;  Gray  v. 
Field,  10  Oh.  Dec.  (Reprint)  170,  19 
ClncLBul  121  [rev  9  Oh.  Dec  <Re- 

Brlnt)  286,  12  ClncLBul  45];  Taylor  v. 
leseve,  81  Tex.  246,  16  SW  lAOS 
88.  State  v.  Baldwin,  5  N.  J.  Eq. 
454.  45  AmD  897;  Ex  p.  Field.  9  Oh. 
Dec.  (Reprint)  286.  12  ClncLBul  45: 
Taylor  v.  Desevej  81  Tex.  246,  16  SW 
1008.  But  see  Matter  of  Lesaller,  17 
AbbPr  (N.  Y.)  397  note  (where  It  is 
said  that  the  abstract  right  of  a 
mother  to  her  child  may  be  waived 
by  an  agreement  which  Is  insufficient 
aa  an  adoption,  and  where  the  mother 
seeks  to  recover  the  child  from  the 
people  who  have  cared  for  and  sup- 
ported it  for  ten  years,  the  duty  of 
the  court  will  be  dicharged  by  merely 
Inquiring  whether  there  is  any  im- 

§ roper  restraint,  and.  If  there  Is,  by 
Ischarglng  the  child  therefrom). 
Tor  Hghta  of  paienta  as  to  outody 
aad  ooatRH  of  eUldzea  see  Farrat 
and  Child  [29  Cyc  1688  et  seql. 
09.    Zent  V.  Puoha,  14  NTS  806. 
1.   Beach  v.  Bryan,  166  Ho.  A.  83, 
133  SW  635;  Taylor  V.  Deseve,  81  TaK. 
246,  16  SW  1008. 

B.  Sandham  t.  OnmadaL  04  FM. 
88.  S6  CCA  ICS. 
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would  have  been  inherited  by  the  child,'  but  the 
value  of  the  services  performed  or  outlay  incurred  on 
the  strength  of  the  promise,  With  interest/  Where 
the. contract  for  adoption  was  to  be  performed  in 
a  certain  state,  and  the  estate  to  which  the  person 
to  be  adopted  would  thus  have  become  an  heir  is 
there  situated,  the  law  of  such  state  governs  as  to 
the  measure  of  damages  for  a  breach  of  the  contract." 

[$  27]  2.  Specific  Performance.*  Where  the 
contract  has  been  partially  or  fully  performed  by 
the  child,  equity,  at  the  suit  of  the  child  or  its  heirs, 
will  usnaJIy  decree  specific  performance  of  an  agree- 
ment of  a  testator  or  an  intestate  to  adopt  such  child 
and  to  make  a  settlement  of  property  on  it  to  the  ex- 
tent of  decreeing  to  the  child  the  share  in  the  estate 
to  which  it  would  have  been  entitled  if  the  adoption 
had  been  fully  (Consummated,  where  the  contract  did 
not  amount  to  a  legal  adoption,^  or  where  there  has 
been  an  adoption  under  a  statute  subsequently  held 
unconstitutional*  But,  the  remedy  by  specific  per- 
formance being  within  the  discretion  of  the  court,* 
Qrounda,  84  Fed. 


it  will  not  be  granted  where  it  is  not  aeeeBsary  to 
secure  justice  to  the  child,^*'  nor  is  it  available  where 
the  contract  is  yoid,^^  or  is  so  vi^e  and  uncertain  as 
not  to  permit  of  specific  enforcement,''  or  where  the 
contract  is  not  clearly  proven.^'  Contracts  tanta- 
mount to  an  agreement  to  leave  property  by  will  are 
not  favored.'*  As  an  adopted  child,  equally  with  a 
natural  child,  may  be  cut  ofF  by  will,  the.  relief  has 
been  limited  to  property  undisposed  of  by  will," 
and  the  chad's  rights  are  subject  to  the  widow's 
rights  of  dower  and  homestead.3* 

[$  28]  D.  Evidencfr— 1.  Bnrden  of  Proof.  The 
burden  is  on  the  person  elaiming  the  benefit  of  an 
alleged  contract  for  adoption  to  establish  it  by  elear, 
cogent,  and  convincing  evidence." 

[$  29]  2.  AdmiBsibilfty.  One  seeking  ttf  enforce 
the  specific  performance  of  a  contract  for  adoption 
is  incompetent  to  testify  in  such  action  where  the 
other  party  is  dead.'*  An  adoption  paper,  however, 
although  not  proved  nor  recorded  so  as  to  constitute 
a  legal  adoption,  may  be  competent  evidence  of  a 


3.  Sandham  v. 
83.  36  CCA  103. 

4.  Sandham  v.  Grounde,  94  F«d. 
8S,  36  CCA  103  (where  the  court  said 
that  the  matter  was  put  at  rest  In 
PennsyWanIa  by  Graham  v.  Graham, 
9  Pa.  254,  49  AmD  B57  [overr  Jack  v. 
McKee,  9  Pa.  236],  and  Kausn  v. 
Rohner,  172  Pa.  481,  S3  A  1016,  51 
AmSR  762):  In  re  Carroll,  219  Pa. 
440,  68  A  1038,  123  AmSR  673. 

Am  to  meamr*  of  duugw  fox 
Imaoh  of  eoBtraot  to  m»ko  •  wUl  see 
Wills  [40  Cyc  1073]. 

B.  Sandhain  v.  Grounds,  94  Fed.  83. 
S6  CCA  108  ^pplylnff  Pftinsylvanla 
law). 

«8.  See  generally  Specific  Perform- 
ance [36  Cyc  5281. 

7.  U.  8.— Hood  v.  McGehee,  189 
Fed.  205.  208  taff  199  Fed.  989,  117 
CCA  664,  and.cit  Cyc];  Jatfee  v.  Jacob- 
son.  48  Fed.  21,  1  CCA  11.  14  LRA  852. 

Ga. — Crawford  v.  Wilson,  139  Ga. 
654,  78  SB  30.  44  LRANS  773. 

Hawaii. — Becliley  v.  Lucas,  8  Ha- 
waii 40. 

Iowa.'— Anderaon  v.  Blakesly,  1S6 
Iowa,  480,  188  NW  210;  Cbehak  v. 
BattieB,  188  lova  lOT,  110  NW  880. 
8  LRjU^S  1180,  12  AnnCBJi  140  and 

— Martin  v.  Martin.  157  SW  575 
(where  relief  was  given  in  partition 

Iroceedlngs) ;  McEWaln  v.  McElvain, 
71  Mo.  244,  71  SW  142;  Nowack  v. 
Berser.  133  Mo.  24,  34  SW  489,  64 
AmSR  668,  31  LRA  810;  Teats  v. 
FlandflFB,  118  Ho.  660.  24  SW  126; 
Healey  Simpson.  118  Mo.  340,  20 
SW  881;  Sharkey  ,v.  McPermott.  91 
Mo.  647,  4  SW  107.  60  AmR  270  [rev 
16  Mo.  A.  80];  Thomas  v.  Maloney, 
142  Mo.  A. -193.  126  SW  622. 

Nebr. — Kofka  v.  Roslcky,  41  Nebr. 
328,  69  NW  788,  48  AmSR  686,  25 
LRA  207. 

N.  J.— van  Tine  v.  Van  Tine,  (Ch.) 
15  A  249,  1  LRA  165;  Van  Dyne  v. 
Vreeland,  11  N.  J.  Eq.  370. 

N.  T. — Merchant  v.  White,  77  App. 
Dlv.  539,  79  NTS  1;  Gates  v.  Gates, 
34  App.  Dlv.  608,  64  NTS  454;  Godlne 
V.  Kldd,  64  Hun  685,  19  NTS  335; 
Heath  V.  Heath,  18  Misc.  621,  42  NTS 
1087. 

Vt. — Durkee  v.  Durkee,  E9  Vt.  70, 

8  A  490. 

Can. — Roberts  v.  Hall.  18  CanLJNS 
828 

dnt. — Roberts  v.  Hall,  1  iDnt.  888. 

See  also  P*usel1er  v.  Masse.  4  La. 
423  (where  It  was  held  that  a  formal 
deed  of  adoption.  Invalid  as  such  be- 
cause not  executed  before  the  proper 
tribunal,  would  be  enforced  to  the 
extent  of  enabling  the  adopted  child 
to  be  the  heir  of  the  adoptive  parents 
at  their  death,  where  the  adoptive 
parents  had  no  forced  heirs  at  the 
time  the  adoption  was  made). 

[a]    Tb»  prlnolple  Isi  (1)  "Equity 


looks  upon  that  as  done  which  ought 
to  have  been  done."  Martin  v.  Mar- 
tin, 250  Mo.  539.  650,  157  SW  575. 
(2)  "Though  the  death  of  the  prom- 
isor may  prevent  a  literal  enforce- 
ment of  th*  contract,  yet  equity  con- 
siders that  done  which  ought  to  have 
been  done,  and  as  one  of  the  conse- 
quences. If  the  act  of  adoption  had 
been  formally  consummated,  would  be 
that  the  child  would  Inherit  as  an  heir 
of  the  adopter,  equity  will  enforce  the 
contract  by  decreeing  that  the  child 
Is  entitled  to  th«  fruits  of  a  legal 
adoption."  Crawford  v.  Wilson.  1S9 
Ga.  654,  659,  78  SE  80,  44  LRANS  778 
[clt  Cyc]. 

[b]  Oamaffos  is  sot  an  adegiut* 
r«m*d7  for  breach  of  a  contract  to 
adopt,  and  therefore  equity  has  ju- 
risdiction to  atrord  relief.  Crawford, 
v.  Wilson,  189  Oa.  654.  78  8B  80.  44 
LRANS  778. 

[c]  aaoh—  Is  a  Imu;  to  a  suit  for 
specfflc  performance  of  an  agreement 
to  adopt.  Crawford  v.  Wilson,  189 
Ga.  654,  78  SE  80.  44  LRANS  778 
(holding  that  facts  did  not  show 
laches).  Laches  as  a  defense  gener- 
ally flee  Equity  [IQ  Cyc  150]. 

[d]  lajiouitlon  and  rscslTanlilp 
are  proper  provisional  remedies  when 
Justlflea  by  the  facts  in  a  suit  for 
flpeclflc  performance  of  a  contract  to 
adopt.  Drought  after  the  obligor's 
death.  Crawford  v.  Wilson.  139  Ga. 
664,  78  8E  30.  44  LRANS  773. 

[e]  As  tlw  party  to*  wlioso  iMiutlt 
tlis  oontraefc  was  waiB»  the  child  may 
maintain  an  action  to  enforce  It. 
Crawford  v.  Wilson,  189  Gft.  6B4,  78 
SE  30,  44  LRANS  778.  See  also  gen- 
erally Contracts  [9  Cyo  877] ;  Parties 
[30  Cyc  591. 

8.  Wright  V.  Wright  99  Mich.  170, 
58  NW  64,  23  LRA  196. 

a.  See  Spficiflc  Performance  [36 
Cyc  548]. 

10.  Durkee  v.  Durkee,  59  Vt  70. 
8  A  490. 

[a]  Where  valne  of  servloes  eASfly 
uoertailuiUeh — In  Renz  v.  Drury,  57 
Kan.  84,  45  P  71,  the  court  refused  to 
enfdrce    specific    performance    of  a 

Krol  agreement  to  make  a  child,  not 
lally  adopted,  an  heir,  in  consldera- 
tfon  of  services  rendered,  where  the 
value  of  the  services  was  easily 
ascertainable. 

11.  Thompson  v.  Mlnnlch.  227  111. 
430,  81  NB  836  (where  the  court  re- 
fused to  decree  specific  performance 
of  a  contract  of  adoption  by  a  mar- 
ried woman  because  the  contract  did 
not  relate  to  her  separate  property 
and  was  not  Joined  In  by  Iier  hus- 
band). 

IS.  Mahaner  v.  Carp,  176  N.  T. 
464.  67  NE  908. 

13.  See  Infra  t  28. 

14.  See  Wills  [40  Cya  IOCS  et  seq], 
and  Infra  B  28. 


16.  CraWford  v.  Wilson,  189  Ga. 
664,  78  SE  30,  44  LRANS  773.  See 
also  Infra  I  122. 

16.  Anderson  v.  BlalKsly.  165  Iowa 
430,  136  NW  210  (wheft  it  was  held 
that  the  child  was  entitled  to  what 
It  would  have  Inherited  from  its  adop- 
tive^ather's  estate,  which  In  that  In- 
stance was  the  entire  estate  subject 
to  the  widow's  rights  of  dower  and 
homestead).  See  also  Dower  [14  Cyc 
896];  Homesteads  [21  Cyc  662]. 

17.  Grantham  v.  Gossett  182  Mo. 
661,  81  SW  896;  McEIvaln  v.  McEl- 
vain, 171  Mo.  244.  71  SW  142LTeata 
v.  Flanders,  118  Mo.  660,  24  SW  126: 
Beach  V.  Bryan,  (Mo.  A.)  188  SW 
635:  Powell  v.  Ott.  (Tex.  Civ.  A.)  146 
SW  1019. 

[a]  Vo  presnnption  In  favor  of 
oostraot. — In  WlUoughby  v.  Motley, 
83  Ky.  297.  the  court  said  that  they 
were  not  authorised  to  infer,  In  the 
abaenc€  of  proof,  that  the  agreement 
by  the  father  with  the  mother  of  a 
bastard  amounted  to  an  undertaking 
to  adopt  the  bastard  as  his  child 
to  the  extent  of  making  the  child 
capable  of  inheriting  as  his  heir  at 
law.  I 

[b]  Vo  rellsf  on  faUurs  to  prove 
contract. — ^Where  ptalntlfC  asks  for 
specific  performance  of  a  contract  by 
defendant  to  adopt  him  as  his  heir  at 
law.  and  alleges  that  he  was  fraudu- 
lently Induced  to  work  several  years 
for  him.  but  falls  to  prove  either  the 
contract  or  the  fraud,  he  cannot  re- 
cover for  bis  services  on  the  ground 
that  he  labored  for  defendant  for 
Several  years  In  Ignorance  of  the  fact 
that  he  had  not  been  adopted  as  a 
eon  and  heir  at  law,  because  he  was 
culpably  negligent  In  not  examining 
the  records  and  ascertaining  the  &ct 
for  himself.  Durkee  v.  Durkee,  69 
Vt.  70,  8  A  490. 

[c]  VxenunpUoB  on  appeal.— 
Where  one  count  sets  up  an  agree- 
ment to  adopt  the  child,  and  the  trial 
court  finds  against  the  child  on  that 
count  and  there  )s  no  appeal  by  her, 
the  appellate  court  will  assume  that 
there  was  no  contract  to  adopt.  Gran- 
tham V.  Gossett  182  Mo.  651,  81  SW 
895. 

[d]  Ths  oharaoterfl  and  hahits  of 
the  persons  Involved  are  Important 
facts  to  be  considered  In  weighing 
the  evidence.  Wales  v.  Holden.  809 
Mo.  552.  108  SW  89. 

18.  Teats  V.  Flanders.  118  Ho. 
660,  24  SW  126.  See  also  generally 
Witnesses  [40  Cyc  23131. 

[a]  Oompetenoy  ox  wltaess. — 
Where  It  Is  sought  to  use  a  party 
claiming  under  a  contract  of  adop- 
tion as  a  witness  In  rebuttal  as  to 
matters  occurring  since  the  apQplnt- 
jnent  of  the  administrator  of  aece- 
dent  the  offer  of  evidence  should  be 
confined  to  such  si^wequent  matters. 
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contractual  relation  between  the  quasi  adoptive 
parent  and  the  child." 

[$  30]  S.  Snffidency.  Where  the  contract  relied 
upon  is  oral,  it  has  been  said  that  the  evidence  must 
be  overwhehning  in  its  probative  force,  leaving  no 
room  for  reasonable  doubt.***  Proof  of  casual  re- 
marks made  from  time  to  time  by  the  alleged  prom- 
isor, but  not  in  the  presence  of  plaintifi,  are  insuffi- 


cient to  establish  an  agreement  for  adoption,"  and 
evidence  which  merely  shows  that  the  promisor 
agreed  to  adopt  a  child  and  make  it  his  heir  ia  not 
sufficient  to  establish  a  contract  to  leave  such  child 
all  his  property,'''  since,  even  though  the  promisor 
had  actually  adopted  the  child,  he  could  still  have 
disposed  of  his  property  by  will  or  deed  as  he  saw 
fit.^ 


Tm.  FBOOEEDINQS  FOS  ADOPTION 


31]  A.  By  AcnemoLt  or  Deed~r.  Natiure  of 
Proceedioc.  In  a  number  of  the  states  Uie  proceed- 
ing for  adoption  is  by  a  written  instrument,  declara- 
tion, or  statement,  in  the  nature  of  a  deed,  Which  ia 
required  to  be  executed,  attested,  acknowledged,  and 
filed  for  feottrd  in  some  designated  place.'*  In  such 
states  the  ceremony  of  adoption  is  not  a  judicial 
proceeding,**  even  though  the  sanction  of  a  judicial 
officer  be  required  for  its  cansummation  but  it  is 
rather  the  formation  of  a  contractual  relation  be- 
tween, the  parties,*^  althoi^h  it  is  perhaps  more  cor- 
rect to  say  it  creates  a  stains  resulting  from  con- 
tract," much  as  in  the  case  of  marriage.'*  Aceord- 


ii^ly,  while  mere  recitals  of  consideration  in  the 
deed  impose  no  more  burdens  and  confer  no  more 
rights  than  the  statute  itself  gives,^  yet  wvenants 
contained  in  the  deed  will  be  enforced  by  the  courts.*^ 
[$  32]  2.  BeqnisiteB  of  Agreement  or  Deed-— a. 
PaitieB.  In  some  jurisdictions  the  deed  is  a  triparty 
arrangement,  executed  and  signed  by  the  natural 
parents,  the  adopting  parents,  and  the  ehild,''  while 
in  other  jurisdictions  the  statutes  do  not  require  that 
any  person  other  than  the  person  wishing  to  adopt 
the  child  execute  and  acknowlsd^  the  deed.*^ 
Where  a  wife  joins  with  her  husband  in  a  dedwation 
of  adoption  intended  to  be  the  act  of  her  hnsband 


Teats  V.  Flanderg,  lis  Mo.  660,  H 
SW  126. 

la.  Id  re  Suaman,  28  PittsbLeg 
JNS  (Pa.)  101. 

30.  Martin  v.  Martin.  250  Mo.  589, 
157  SW  675  (evidence  held  suiilcient): 
Wales  V.  Holden,  20»  Mo.  553,  lOS  SW 
SB.   Bee  also  cases  supra  S  28. 

[a]  Bmmos  for  rnl*^"The  re- 
cent and  repeated  animadversion  of 
our  highest  court  in  casea  dealing 
with  contracts  for  the  adoption  of  In- 
fants must  not  be  regarded  as  having 
application  to  the  contracts  them- 
■elves,  or  as  characterizing  the  adop- 
tltm  of  children  as  a  dangerous  prac- 
tice or  against  public  policy;  but  as 
dir«ct*d  solely  to  the  tendency  to 
permit  the  establlslunent  of  such  con- 
tracts by  the  oral  testimony  of  in- 
terested witnesses.  Hamlin  v,  Stev- 
ens. 177  N.  T.  Za.99  NE  118;  Mahaney 
v.  Cw-r.  176  N.  T.  464,  «7  NE  908.  It 
has  laid  down  a  safe  principle  that, 
because  contracts  of  this  character 
may  be  easily  fabricated,  they  must 
be  sustained  by  the  best  ana  most 
reliable  testimony.  With  this  I  am  in 
hearty  accord.  The  introduction  of  a 
waif  into  a  family  of  affluence  speaks 
of  the  benevolence  of  the  family  that 
receives  It;  but  its  long  continuance 
In  the  home.  Its  treatment  by  Its  fos- 
ter parents,  and  their  well  established 
declarations  as  to  Its  status  with 
respect  to  their  property  may  well 
support  a  finding  that  an  agreement 
existed  in  that  regard.  But  this,  like 
all  other  claims  presented  against  the 
estates  of  deceased  persons,  must  be 
supported  by  competent  and  convinc- 
ing proof."  Mlddleworth  v,  Ordway, 
49  mac  74,  76,  98  NTS  10. 

SI.  Teats  V.  Flanders,  118  Mo.  660, 
24  SW  126. 

as.  Davis  V.  Hendricks,  99  Mo.  478, 
12  SW  887.  See  also  Mlddleworth  v. 
Ordway.  49  Misc.  74,  98  NTS  10. 

S3.    See  Infra  9  122. 

84.  See  statutory  provisions,  and 
cases  infra  H  31-49. 

[a]  Alabama. — Code  fi  2367  pro- 
vides that  the  adopting  parent  snail 
make  a  declaration  in  writing,  at- 
tested by  two  witnesses,  which,  when 
acknowledged  before  the  probate 
Judge,  has  the  effect  of  making  the 
child  capable  of  inheriting  the  estate 
of  the  declarant,  and  of  changing  its 
name  to  the  one  In  the  declaration. 
Cofer  V.  Scroggins,  98  Ala.  342,  18 
S  115,  39  AmSR  54. 

[b]  &onislsna^(l)  Act  (1872) 
No.  SI  providing  for  the  manner  of 
adopting  children  dispenses  with  the 
judicial  permission  u-evlously  re- 
quired by  Act  (1865)^0.  48.  A  no- 
tarial act  is  the  only  act  now  re- 

iulred.  Yollmer's  Succ.,  40  La.  Ann. 
88,  4  8  154.    (2)  Rev.  St.  91  2328- 


2328,  providing  for  adoption  by  judi- 
cial proceedings  and  requiring  a  tutor 
ad  hoc  to  be  appointed,  is  repealed 
by  Acts  (1872)  p  79  No.  81,  such  act 
being  a  later  statute  and  prescribing 
a  different  manner  of  adopting  chil- 
dren, although  the  latter  act  does  not 
contain  a  repealing  clause  and  Is 
silent  as  to  the  appointment  of  a  tutor 
ad  hoc.  Dupre'B  Succ,  116  La.  1090. 
1094,  41  8  324  (Where  the  court,  per 
Provosty,  J.,  said:  "That  this  act  No. 
31  was  Intended  to  cover  the  whole 
subject-matter  there  can  be  no  room 
for  doubt.  It  says  so  ezra-essly  In  its 
title:  'An  act  providing  lor  the  man- 
ner of  adopting  children.'  The*  man- 
ner; not  a  manner,  or  one  of  the  man- 
ners, or  part  of  the  manner;  but 
*theP  manner;  1  e.,  the  exclusive  man- 

"^[c]*  b  lUawnBl  an  adoption  may 
be  effected  by  the  execution,  ac- 
knowledgment, i0d  recording  of  a 
deed,  the  process  being  the  same  as 
in  a  conveyance  of  real  estate.  Clark- 
son  V.  Hatton,  148  Mo.  47,  44  SW  781, 
66  AmSR  635,  39  LRA  718. 

[d]  IB  Pennsylvaala  adoption  may 
be  made  by  deed  In  accordance  with 
statutory  provisions,  without  the  ac- 
tion of  any  court,  but  it  seems  that 
the  adoption  is  not  complete  until 
the  deed  has  been  recorded.  The  leg- 
islative mistake  in  assuming  that 
there  was  a  common-law  form  of 
adopting  a  child  by  deed  did  not  de- 
stroy the  force  of  the  statute  author- 
izing adoption  by  deed  duly  executed 
and  recorded.  Evans*  Bist.,  47  Pa. 
Super.  196.   

[e]  Aaalocy  to  deed.— Where  the 
proceeding  Is  oy  written  instrument, 
declaration,  or  statement,  "the  maker 
or  declarant  is  analogous  to  the  grant- 
or in  an  ordinary  deed;  the  adopted 
child  Is  the  grantee,  and  the  thing 
granted  Is  the  irrevocable  right,  ca- 
pacity or  qualification  to  inherit,  or 
succeed  to  the  property  of  the  adopter. 
In  case  he  should  die  intestate."  Per 
Somervllle,  J.,  in  Abney  v.  De  Loach, 
84  Ala.  393.  899.  4  8  757. 

86.  Abney  v.  De  Loach,  84  Ala. 
393,  4  S  757;  Monk  v.  McDanleL  120 
Ga.  480.  47  SE  931:  Yollmer's  Succ, 
40  La.  Ann.  693.  4  S  264:  In  re  Peter- 
son. 212  Pa.  463,  81  A  1006  (where  the 
court  said  that  no  action  by  any 
court  appears  to  be  absolutely  essen- 
tial to  a  valid  and  lawful  adoption 
under  the  Pennsylvania  statute). 

89.  Matter  of  Wllhelm.  18  Hawaii 
206  (where  the  parties  acknowledged 
the  execution  of  the  Instrument  be- 
fore a  circuit  judge,  who  signed  a 
certificate  of  that  fact  and  added 
after  such  certificate  the  words  "and 
the  adoption  thereby  effected  is  here- 
by  legalised"):   Maughan's   Est..  3 


Hawaii  282  (where  the  agreement  was 
simply  acknowledged  before  an  asso- 
ciate Justice  of  the  supreme  court 
and  recorded);  Von  Beck  v.  Thomsen. 
44  App.  Div.  373,  60  NTS  1094  [i^ 
167  N.  T.  601,  60  NE  1121]. 

87.  Matter  of  WlUlams,  102  CaL 
70,  86  P  407,  41  AmSR  163;  Matter  of 
Johnson,  98  Cal.  631,  83  P  460,  21 
LRA  880;  Matter  of  Stevens,  S3  CaL 
322,  23  P  379,  17  AmSR  252;  Fugate 
V.  Allen.  119  Mo.  A.  183.  95  SW  d80; 
In  re  Wallace,  218  Pa.  39.  66  A  1098. 

3S.   See  supra  !  1. 

89.   See  Marriage  [26  Cyc  826]. 

W,  Logan  v.  Lennlx.  4u  Teoc  Civ. 
A.  62,  88  SW  864. 

ai.  Beckley  v.  Lucas,  8  ^walt 
40;  Fugate  v.  Allen,  119  Mo.  A.  18S, 
95  SW  980  (enforcing  a  covenant  by 
which  the  adopted  child  was  to  be  an 
equal  heir  with  the  other  children 
of  the  adopting  parent). 

[a]  When  •azoreeaUe. — A  cove- 
nant in  an  instrument  of  adoption  by 
the  adoptive  mother  to  make  a  valid 
conveyance  to  the  child  of  a  described 
piece  of  real  estate,  or  to  devise  it  to 
her  by  last  will  and  testament,  cannot 
be  enforced  against  the  promisor  dur- 
ing her  lifetime,  for  she  has  the  op- 
tion of  only  giving  the  agreed  benefit 
after  her  death.  Beckley, v.  Lucas.  8 
Hawaii  40.  < 

38.    Beckley  v.  Lucas,  8  Hawaii  40, 

33.  Clarkson  v.  Hatton.  143  Mo. 
47.  44  SW  761,  65  AmSR  635,  39  LRA 
748:  Haworth  v.  Haworth,  123  Mo. 
A.  303,  100  SW  631. 

[a]  £&  LoiUslana. — ^VThere  a  minor 
has  neither  parent  nor  tutor,  the 
notarial  act  by  which  he  Is  adopted 
need  not  be  signed  by  any  one  for  him. 
Dunre's  Succ,  116  La.  1090,  41  S  324. 

[b]  lUssotul;  wife  need  not  Joliu 
—Under  Rev.  St.  (1899)  S  5246,  Annot. 
SL  (1906)  p  2728,  not  requiring  that 
a  deed  of  adoption  be  executed  and 
acknowledged  by  another  than  the  on* 
desiring  to  adopt  the  child.  It  is  not 
essential  to  the  deed  of  adoption  of 
a  child  by  a  man  that  his.  wife  Join 
In  Its  execution,  although  it  is  void 
as  to  her.  If  she  do  not  Join.  Haworth 
v.  Haworth,  123  Mo.  A,  803, 100  SW  531. 

[c3  Mlim  to  exeonts  Ittstmma&t. 
—In  Iowa,  where  an  instrument.  In- 
tended to  effect  the  adoption  of  an 
Infant  was  signed  and  acknowledged 
by  his  surviving  parent,  but  the  par- 
ties who  Intended  to  adopt  the  child 
failed  to  execute  it.  because  the  Jus- 
tice who  had  possession  of  the  Instru- 
ment was  111,  and  the  child  resided 
with  his  Intended  parents  tor  nearly 
two  years.  It  was  held  that  there  was 
not  such  a  compliance  with  the  pro- 
visions of  the  statute  as  to  constitute 
a  legal  adoption.  Long  t.  Hewitt  44 
Iowa  363. 
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alone,  the  declaration  is  not  thereby  rendered  void, 
but  the  vife's  consent  will  be  regarded  as  Burplns- 
age."  The  statutes  generally  require  the  consent 
of  the  natural  parents  of  the  child,"  or,  in  ea(e  they 
are  divorced,  tne  consent  of  the  parent  entitled  to 
the  custody  of  the  child;""  and  under  certain  circxmi- 
stancea,  the  consent  of  a  public  official,"  or  ofKcer 
of  a  charitably  institution"  is  required  by  some 
statutes. 

[$333  b.  Contents— (1)  FoUowlnc  pnnpngt  of 
Statute.  Where  the  agreement  or  deed  substantially 
follows  the  language  of  the  statute  it  is  suf^eieut;" 
but  a  deed  is  ine^eetual  to  establish  an  adoption 
■where  the  intent  to  adopt  does  not  clearly  appear,** 
or  where  the  incapacity  of  the  adopting  party  to 
execute  it  appears  on  its  face,*^  or  other  essential 
requirements  of  the  statute  are  not  complied  with.** 

34]  (2)  Description  of  Child.  80  long  as  the 
agreement  or  deed  contains  a  complete  identification 
of  the  cbild  it  is  not  necessary  that  it  state  the  child's 
real  name"  or  disclose  his  age.** 

35]    c.  Execution.  The  deed  must  be  executed 


Bubstantially  in  the  manner-' preseribed  by^statute;" 
but  the  fact  that  it  was  not  executed  in  the  presence 
of  the  judge  before  whom  the'  proceedings  were  had 
is  immaterial  where  iie  certifies  in  his  order  that 
the  persons  adopting  the  child  appeared  before  him 
with  the  child,  and  that  they  executed  the  neeessary 
consents,*'  and  where  the  statute  requires  the  filing 
of  a  declaration  of  adoption  with  a  judge  of  the 
probate  court,  such  declaration  may  be  filed  with 
the  judge  within  his  county  at  a  place  pther  than 
the  office  of  the  court.*' 

'  36]  d.  Acknowledgment*^— (1)  In  OeneraL 
Agreements  or  deeds  of  adoption  are  generally  re- 
quired to  he  acknowledged,  and  the  failure  of  any 
prescribed  party  to  acknowledge  the  instrument  ren- 
ders it  void.*"  Some  statutes  prescribe  that  such 
acknowledgment  shall  be  in  the  form  required  for 
acknowledgments  of  deeds  affecting  real  estate,'*'  and 
others  require  acknowledgment  before  a  certain  of- 
ficial but  in  the  absence  of  such  proyisions  an 
acknowledgment  made  in  substantial  conformity  to 
the  form  prescribed  for  ordinary  conveyances  is 


S4.  AbneT  v.  De  Loach,  84  Ala. 
S93,  4  S  757. 

36.  Sires  v.  Melvln,  13&  Iowa  460, 
4C9,  113  NW  106,  110  (where  the  court 
Bald:  "In  the  very  nature  of  the  trans- 
action, the  essential  thing  In  the  adop- 
tion oi  a  child  is  the  consent  thereto 
by  the  proper  parties  expressed  in  the 
manner  provided  by  law.  If  the  con- 
sent is  required  to  be  expressed  in 
writing,  it  must  be  written").  See 
also  Infra  It  B7,  67-84. 

36.  Hopkins  v.  Antrobus,  120  Iowa 
21.  94  NW  251. 

87.  Holmes  t.  Derrlg,  127  Iowa 
62S,  103  NW  978  (where  the  court, 
construing  Code  19  3260-3254,  provid- 
ing that  If /both  parents  of  uie  child 
are  dead,  or  have  abandoned  the  child, 
consent  shall  be  given  by  the  mayor 
of  (the  city  or  ttw  clerk  of  the  dis- 
trict court,  held  that  the  legislature 
never  intended  to  make  It  legally  pos- 
sible that  one  Who  cares  for  ms  or- 
phaned grandchild  ehould  be  a«>rived 
of  Ita  custody,  at  the  demana  of  a 
stranger  or  collateral  relative  who 
may  present  a  deed  of  adoption  bear- 
ing the  consent  of  a  nonjudicial 
county  officer,  given  upon  an  ex  parte 
application). 

[a]  Xayor  of  '•town'*  o»  "oity.*^ 
A  town  is  not  a  "city"  within  the 
statute  authorizing  the  adoption  of 
abandoned  children  upon  the  consent 
of  the  mayor  of  the  city,  so  that  the 
adoption  proceedings  were  invalid 
where  the  consent  was'  given  by 
the  mayor  of  a  "town."  Anderson 
V.  Blakesly,  165  Iowa  430,  136  NW 
210. 

38.  Manuel  v.  Beck,  70  Misc.  367, 
127  NTS  266  (holding  that  the  instru- 
ment required  when  an  Infant  is 
adopted  from  a  charitable  Institution 
must  be  accompanied  by  proof  of  au- 
thority of  the  officer  signing  It). 

39.  Bresser  v.  Saarman,  112  Iowa 
720,  84  NW  920;  Fosburgh  v.  Rogers, 
114  Mo.  122,  21  SW  82,  19  LRA  201 
(holding  that  under  a  statute  author- 
izing a  person  to  adopt  the  child  of 
another  as  "heir  and  devisee,"  a  deed 
adopting  a  child  as  "heir  or  devisee" 
is  valiav 

[a}  FaUnr*  to  »tat*  nam*  of  nat- 
ural father. — The  failure  of  a  deed 
of  adoption  to  state  the  name  of  the 
child's  father  was  held  not  to  Invali- 
date the  adoption  where  the  deed 
stated  facts  sufficient  to  show  that 
the  mother  was  the  only  person  hav- 
ing the  legal  right  or  power  to  give 
the  child  in  adoption.  Sires  v.  Mel- 
vln, 185  Iowa  460.  113  NW  106. 

tbi  Fomui  of  agrMmenta  or  deeds 
of  adoption  see  Aoney  v.  De  Iioach, 
84  Ala.  393,  4  B  767;  Matter  of  Evans, 
106  Cal.  562,  S9  P  860:  Sires  v.  Mel- 
vln, 1S6  Iowa  460,  US  NW  106:  Bres- 
■er  V.  Saarman,  112  Zowa  720,  8i  NW 


920:  Hllpire  v.  Claude,  109  Iowa' 189, 
80  NW  382;  Long  v.  Hewitt,  44  Iowa 
363;  Morrison  v.  Sessions,  70  Mich. 
297,  38  NW  249. 14  AmSR  500:  Saraiin 
v.  Union  R.  Co.,  IBS  Mo.  47*.  65  SW 
92;  Fosburgh  v.  Rogers,  114  Mo.  122, 
21  SW  82.  19  LRA  .201:  Healey  v. 
Simpson,  113  Mo.  340,  20  SW  881; 
Thomas  v.  Maloney,  142  Mo.  A.  19S, 
126  SW  522:  Martin  v.  Long,  63  Nebr. 
694,  74  NW  43;  Bird  v.  Toung,  56 
Oh.  St.  210,  46  NE  819;  Ballard  v. 
Ward,  89  Pa.  358;  In  re  Sleep,  6  Pa. 
DIsL  266;  Bancroft  v.  Bancroft,  6S 
Vt.  9. 

'40.  Conrad  v.  Herring',  86  Tex. 
Civ.  A.  616,  83  8W  427  (holding  that 
a  reference  in  the  deed  to  tb9  child 
aa  adopted  la  insufficient). 

[a]  *'Tlw  flartifnal  taofe  in  the 
adoption  of  a  child  la  the  intent  of  the 
adopting  parent."  E^rans^  Est.,  4? 
Pa.  Super.  106,  201. 

[b]  Taflwiww  of  aOTmitlff#al>lp^- 
An  .indentura  of  apprenticeship  which 
provided  that  It  was  the  Intent  of  the 
party  of  the  first  part  to  place,  and 
of  the  second  part  to  receive,  the  ap- 
prentice as  an  adopted  chUo  of  the 
party  of  the  second  part,  to  be  main- 
tained and  treated  with  like  care  as 
if  he  were  the  child  of  such  party 
was  held  not  to  constitute  the  child 
an  adopted  son  and  heir  of  the 
master.  In  re  Wallace,  218  Fa.  69, 
66  A  1098. 

[c]  WUl  not  soAelaat  daad  of 
adoption. — Where  a  will  under  seal 
mentions  a  legatee  as  an  adopted 
child,  and  the  legatee  has  died  before 
the  testator,  the  Will  cannot  operate 
as  a  deed  of  adoption  Inasmuch  as 
the  will  does  not  take  effect  until  the 
death  of  the  testator,  and  at  that 
time  the  legatee  was  deceased.  Phil- 
Hps'  Est..  17  Pa,  Super.  103. 

[d]  The  na*  of  tlia  word  "adopt" 
la  sot  oovolnalva  of  an  Intent  to  make 
a  present  adoption,  and  if  the  words 
expressive  of  tlFe  Intent  are  in  their 
primary  sense  promissory,  and  the 
context  tends  to  show  that  the  par- 
ties did  not  intend  to  take  upon  them- 
selves all  the  obligations  of  parents, 
and  to  give  to  th?  Infant  all  the 
rights  of  a  child,  without  limitation 
as  to  time,  but  Intended  to  restrict 
the  rights  and  obligations  of  both  to 
the  period  terminating  with  the  In- 
fant's arrival  st  the  age  of  eighteen 
years,  a  complete  adoption  Is  not  ef- 
fected, and  no  right  of  Inheritance  is 
conferred.  Evans'  Est,,  47  Pa.  Super. 
196. 

[el      Bapngnant  provlsloiul.i — Tn 

Thompson  v.  Waits,  (Tex.  Civ.  A.) 
159  SW  82.  a  deed  In  one  clause 
showed  an  intent  to  effect  an  adop- 
tion, as  provided  by  statute,  but  other 
clauses  In  the  deed  showed  an  Intent 
to  limit  the  rights  of  the  child  to  leas 


than  the  statute  conferred,  thus  show- 
ing an  Intent  not  to  adopt  the  child 
.to  the  extent  provided  in  the  statute. 
This  was  held  to  render  the  alleged 
adoption  void,  altbough  the  instru- 
ment was  construed  as  a  contract  to 
leave  property  to  the  child  upon  the 
maker  B  death. 

41.  Monk  v.  McDanlel,  120  Ga. 
480,  47  SB  981  (holding  that  a  deed 
which  shows  on  lu  face  that  tha 
declarant  does  not  reside  In  the 
county  In  which  It  is  filed  and  re*, 
corded  is  void  under  Ala.  Code  [1896] 
S  367,  which  authorises  adoption  by 
a  deed  filed  and  recorded  In  the  county 
of  the  declarant's  residence). 

42.  Lamb  v.  Morrow,  140  Iowa  89, 
117  NW  1118,  16  LRANS  226.  8m 
Infra  t  34  et  seq. 

43.  Fosburgh  V.  Rogars,  114  Mo. 
122.  21  SW  82.  19  LRA  Ml  (where 
the  adoptton  of  a  child  by  deed  under 
the  surname  of  hla  adoptive  parents, 
without  disclosing  hla  former  name, 
was  held  valid,  tha  Identity  of  the 
child  being  othirwtse  clearly  Indi- 
cated)'. See  also  Bancroft  v.  Ban- 
croft, 6S  Vt.  9 '  (where,  under  the  act 
of  Nov.  22,  1870,  It  was  held  imma- 
terial that  the  name  of  the  child 
adopted  did  not  appear  In  the  body  of 
tbe  instrument  of  affiliation). 

44.  Abney  v.  De  Loach,  84  Ala.  S93, 
4  S  757. 

46.  Von  Beck  v.  Thomson,  167  N. 
T.  601,  60  NE  1121. 

46.  Von  Beck  v.  Thomsen,  44  App. 
Div.  37S,  60  NTS  1094,  7  NTAnnCas 
33  [ate  167  N.  T.  601,  60  NE  1121 
mem.]. 

47.  Bird  v.  Toung,  56  Oh.  St  210, 
46  NE  819. 

48.  See  generally  Acknowladg- 
ments  [1  Cyc  606  et  seq]. 

49.  Lamb  v.  Morrow,  140  Iowa 
89,  117  NW  1118,  18  LRANS  226; 
Long  V.  Dufur,  58  Or.  162,  113  P  59 
(holding  that  under  Iowa  Code  [1873] 
Sg  2307-2311,  which  required  the  ac- 
knowledgment of  the  parents  in  the 
manner  of  acknowledgment  of  deeds, 
an  Instrument  of  adoption  Is  defec- 
tive where  not  acknowledged  by  a 
foster  father  who  bad  previously 
adopted  the  infant). 

50.  Bresser  v.  Saarman,  112  Iowa 
720,  84  NW  920;  Hllpire  v.  Claude, 
109  Iowa  159,  80  NW  332  (where  an 
acknowledgment  made  before  a  dep- 
uty clerk  of  a  district  court  was  held 
sufficient.  Code  [1873]  t  277,  author- 
izing certain  officers,  among  whom 
are  Included  deputy  clerks  of  the  dis- 
trict courts,  to  administer  oaths  and 
take  and  certify  acknowledgments  of 
instruments  in  writing) :  Long  t. 
r>ufur,  58  Or.  162.  113  P  69. 

61.  Cook  V.  Bartlett.  179  Mass. 
S76,  61  NE  266  (conatn^ng  tha  Ver- 
mont atatuta). 
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[§§ 


Bufilciratt.?'  A  defect  ia  the  eertifioste  of  aeknovl- 
edgment  of  adoption  articles  may  be  cured  by  sab- 
sequent  legialatiTe  act.™ 

[i  37]  (S)  By  Hubud  »d  Wife.  Where  it  is 
required  that  the  vife  separately  aeknovledge  a 
deed  of  adoption  by  her  husband,  a  deed  not  so  ac- 
knowledged is  absolutely  void,  although  it  shows  on 
its  face  that  the  wife  signed  it  and  was  present  when 
it  was  ac^owledged  fay  her  husband. 

[$  38]  (3)  Place  of  .Acknowledgment.  Where 
the  statute  requires  the  acknowledgment  to  be  be- 
fore the  ju^^of  probate  of  the  county  where  "^he 
declarant  resides,  a'deelaration  be^nning  with  the 
name  of  the  state  and  county,  and  describing  declar- 
ant as  "of  said  oounty  and  state,"  acknowledged 
before  the  probate  judge  of  such  county,  shows  a 
compliance  therewith." 

39]  3.  Ezuninatlon  of  Parties.  A  statutory 
provision  requiring  the  judge  to  examine  all  parties 
to  the  OTOceeding  separatel;^  I^bb  been  held  directory 
merely,  and  the  examination  of  a  child  under  ;the 
age  of  consent  is  not  necessary."' 

40]  4.  Order  of  Approvalr-a.  In  QeneraL 
The  order  or  entry  which  the  statutes  require  some- 
times to  be  made  is  in  no  sense  a  judgment,'^  nor 
is  it  necessary  that  it  follow  any  particular  form."^ 

[$  41]  b.  By  Whom  Made.  The  order  may  be 
made  by  the  judge,*"*  or  even  by  an  acting  judge.** 

[M2]  c  Declaring  Status  of  Child.  The  order 
may  declare  that  the  child  is  to  be  regarded  as  the 
child  of  both  husband  and  wife,  where  both  have 
joined  in  the  agreement."* 


43]   d.  Examination  of  Parties.    The  order 

need  not  show  upon  its  face  that  all  the  partis  to 
the  proceeding  were  examined  by  the  ju^;e  in  the 
mannw  directed  by  the  statute." 

li  M]  el  Name  of  Adoptive  Parant  The  order 
should  disclose  the  true  name  of  the  ad<^ive 
parent.** 

45]   f.  SoBidence  of  AdoptiTe  Parent.  The 

order  need  not  show  upon  its  face  that  at  the  time 
of  the  adoption  the  adoptive  parent  redded  in  the 
coimty  where  the  order  was  made." 

a  46]  g.  Oondiudveness  of  Order.  An  order  of 
the  probata,  court  permitting-  the  adoption  of  an  in- 
fant is  conduaiTe  so  far  as  that  eonrt  is  concerned. 
Such  court  has  no  farther  jurisdiction  in  the  matter." 

[$  47]  5.  Bacording  of  Instmnient— a.  Kece»- 
sltjf  for.  A  statutory  requirement  that  instruments 
of  adoption  must  be  recorded  is  to  ,be  r^arded  as 
mandatory^  and  the  adoption  is  not  consommated 
until  the  mstmment  is  prc^>erly  recorded.*'  The 
destruction  of  the  instrument  in  who)e  or  in  part 
does  not  excuse  a  failure  to  record  it,"  but  one  who 
requests  that  a  deed  be 'withheld  from  record  may 
thereby  waive  his  right  to  Object  to  it  on  the  ground 
of  failure  to  jrecord. 

[$  48]  b.  What  SnlBcient  Becording— (1)  In 
-GeneraL  A  declaration  is  void  if  not  recorded  in 
the  county  prescribed  by  statute.™  It  is  not  invalid, 
however,  by  reason  of  being  recorded  in  the  book 
of  deeds  and  wills  instead  of  on  the  minutes  qf  the 
court,'*  nor,  where  it  has  been  duly  filed  for  record, 
is  it  invalidated  by  the  failure  of  the  clerk"  or 


sa.  Abney  v.  De  Loach,  84  Ala- 
893,  4  S  7S7;  Monk  v.  McDanlel,  120 
Oa.  480,  47  SE  931. 

53.  Brnaaer  v.  Saarman,  112  Iowa 
720.  84  NW  920. 

64.  Saraztn  v.  Union  R.  Co.,  153 
Mo.  479.  55  SW  92. 

[a]  WhsT*  tli«  wtf«  dfftw  tli«  ftdop- 
tiOB  papa',  but  tbe  acknowledgrment 
fails  to  show  an  examination  of  the 
wife  separate  and  apart  from  the  huB- 
band  as  was  then  required  by  the 
Missouri  statutes,  the  adoption  Is 
valid  as  to  the  husband.  Burnes  v. 
Bumes,  13S  Fed.  486  [aft  1S7  Fed.  781, 
70  CCA  357]. 

«6.  Abbey  r.  De  Loach,  84  Ala. 
S93.  4  8  767. 

88.    Matter  of  Williams.  102  Cal. 
70.  36  P  407.  41  AmSR  1«S. 
ta]   AdopikloB  la  jrood  m  to  hiia- 
~  although  wife  has  not  been  sep- 


arately examined  as  provided  by  law. 
Bumes  v.  Bumes,  132  Fed.  486  [aft 


J3 u 1 11  c rv    v.    BUI  aivD,    Awn  vu 

137  Fed.  781,  70  CCA  8571. 

57.  In  re  Johnson,  98  Cal 
F  460,  21  LRA  380. 


fa]    The  rmaoa  for  ihia  Is  that  the 

object  of  such  examination  Is  to 
satisfy  the  judge,  among  other  things, 
that  a  child  over  the  age  of  twelve 
freely  consents  to  the  adoption.  Mat- 
ter of  Johnson,  98  Cal.  fi31,  33  P  460. 
21  LRA  380. 

68.  Matter  of  Johnson,  98  Cal.  RSI. 
33  P  460.  21  LRA  380:  Matter  of  Ste- 
vens, 83  Cal.  822,  23  P  379,  17  AmSR 
252;  Bird  v.  Young,  6fl  Oh.  St.  210, 
46  NE  819.  . 

69.  Matter  of  Evans,  106  Cal.  662, 
89  P  860  (holding  that  an  order.  In- 
dorsed on  an  agreement  of  adoption, 
reciting  that  the  agreement  is  "here- 
by approved,  and  ordered  to  be  filed 
with  the  clerk,"  Is  sufTlcient):  Nugent 
V.  Powell,  4  Wyo.  173,  83  P  23.  62 
AmSR  17,  20  LRA  199  (holding  that 
In  the  absence  of  any  statute  prescrib- 
ing the  manner  In  which  a  probate 
judge's  records  shall  be  kept,  or  of 
evidence  showing  that  he  kept  them 
in  any  other  way  than  by  writing 
them  out  on  sheets  of  paper,  a  record 
on  a  detached  piece  of  itaper  retained 
among  the  papers  of  hu  office,  show- 


ing his  consent  and  approval  of  the 
adoption  of  a  child,  was  sufflclent). 

[a]  Toms  of  orders  approving 
agreements  for  adoption  see  Matter 
of  Newman,  75  Cal.  213,  16  P  887,  7 
AmSR  146;  Morrison  v.  Sessions,  70 
Mich.  297,  88  NW  249,  14  AmSR 
500:  Martin  v.  Long.  53  Nebr. '694, 
74  NW  42;  Peo.  V.  Bloedel,  4  NYS 
110;  Bird  V.  Young,  S6  Oh.  St  210,  46 
NE  819. 

60.    Bird  V.  Toung,  S6  Oh.  Bt  210. 

46  NE  819. 

ei.  In  re  McKeag.  141  Cal.  403,  74 
P  1039,  99  AmSR  80;  Matter  of  New- 
man. 76  Cal.  213,  16  P  887,  7  AmSR 
146  (where  it  was  held  that  an  order 
for  adoption,  made  by  the  court  and 
signed  ay  an  acting  judge,  was  not 
Invalid  because  not  made  and  signed 
by  the  regular  judge  in  chambers, 
and  the  words  "by  the  court"  may  be 
rejected  as  surplusage). 

68.  Matter  of  wTlltams,  102  Cal. 
70^6  P  407,  41  AmSR  168. 

n.  Matter  of  Williams,  102  CaL 
70,  36  P  407,  41  AmSR  163. 

64.  Ex  p.  Clark,  87  Cal.  638.  26  P 
967  (where,  on  petition  for  a  writ  of 
habeas  corpus  by  the  rarent  for  pos- 
f^ession  of  her  child,  the  answer  was 
signed  by  "John  D.  Reulein,"  who 
claimed  the  child  under  an  agreement 
to  adopt  sigmed  by  "David  Reulein" 
and  an  order  of  adoption  to  "Jacob 
Reulein,"  and  it  was  held  that  the 
child  must  be  surrendered  to  the  pe- 
titioner, the  order  showing  no  right 
In  "John  D.  Reulein").  . 

66.  Matter  of  Williams,  102  Cal. 
70,  36  V  AOT,  41' AmSR  163  [dlst  Ex 
p.  Clark,  87  Cal.  638.  26  P  967]. 

68.  Matter  of  Bush,  47  Kan.  264. 
27  P  1003. 

67.  Hawaii. — Abenela  v.  KalUkole, 
2  Hawaii  660. 

Iowa. — Lamb  v.  Morrow.  140  Iowa 
89„  117  NW  1118.  18  LRANS  22G: 
Gill  V.  Sullivan.  65  Iowa  841,  7  NW 
686;  Tyler  v.  Reynolda,  61  Iowa  146, 
4  NW  902. 

Pa. — In  re  Susman,  28  PIttshLeg 
JNS  101.  See  Evans*  Est.,  47  Pa. 
Super.  196. 

Tex.— Powell  v.  Ott,  (Civ.  A.)  146 
SW  1019;  J.  M.  Guftey  Petroleum  Co. 


v.  Hooks,  47  Tex.  Ctv.  A.  B60,  lOS  SW 

690. 

Wash. — James  v.  James.  36  Wash. 
660,  77  P  1080. 

.  lal  riUng  with  Olerk  with  In- 
scmoUoaa  not  to  record  is  fatal,  to 
the  adoption.  J.  M.  Guffey  PetrolAim 
Co.  V.  Hooks,  47  Tex.  Civ.  A.  560,  10« 
SW  690. 

7       ^sl  ^™ 

[a]    Ooufllotlatf'  dlalBs  to  oUlA^A 

doubt  has  beea  thrown  upon  this  ques- 
tion, however,  by  the  case  of  Pouts  V. 
Pierce,  64  Iowa  71,  19  NW  854.  where 
a  mother  executed  articles  of  adop- 
tion of  a  child  to  defendant,  who 
neglected  to  have  them  recorded  for 
several  years,  during  which  time  the 
mother  married  plaintiff  and  executed 
articles  of  adoption  to  htm,  which  he 
Immediately  recorded;  and  the  court 
held  without  deciding  who  was  the 
legally  Adopted  parent  of  the  child, 
that  the  question  of  the  right  of  the 
parties  to  the  custody  of  the  child 
would  be  decided  on  the  ground  of 
the  child's  best  interest,  and  not  sole- 
ly_on  the  ground  of  legal  parentage. 

69.    Barclay  v.  Peo.,  132  III.  A.  338. 

7a  Monk  V.  McDanlel,  120  Ga.  480. 
47  ^E  931  (holding  that  If  the  decla- 
ration In  writing,  required  by  the 
Alabama  statute  to  be  filed  in  adop- 
tion proceedings,  showed  on  Its  face 
that  the  declarant  did  not  reside  in 
the  county  In  which  it  was  acknowl- 
edged, filed,  and  recorded,  but  tn  an- 
other county  of  the  state,  the  pro- 
ceedings were  void.  As  the  judge 
acts  as  a  ministerial  officer  In  adop- 
tion proceedings,  statements  made  by 
him  to  the  declarant  as  to  the  imma- 
teriality of  the  latter's  place  of  resi- 
dence do  not  render  the  proceedings 
valid). 

Abney  v.  De  Loach,  84  Ala. 
393.  4  S  767  (holding  that  the  only 
object  of  recording  Is  to  furnish  some 
definite  evidence  of  the  fact  that  the 
transaction  was  genuine  and  In  good 
faith,  and  as  a  perpetual  memorial  of 
the  fact  that  it  was  complete). 

79.  J.  M.  Guffey  Petroleum  Co.  v. 
Hooks,  47  Tex.  Civ.  A.  660,  106  SW 
680. 
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judge"  to  enter  it  on  the  record,  or  to  index  'it 

properly." 

[$  49]  (S)  Time  of  Becording.  If  the  statute 
contains  directions  as  to  the  time  of  recording,  they 
must  be  observedJ^  Thus  it  has  been  held  that  the 
instrument  must  be  filed  for  record  during  the  mi- 
nority of  the  adopted  child^*  and  in  the  lifetime  of 
the.  adopting  party.'^ 

[$  60]  B.  By  Judicial  Proceeding— 1.  Katnre  of 
Proceeding.  In  many  states  adoption  is,  accom- 
plished by  petition  to'  a  designated  court,  stating 
certain  requisite  facts,  upon  which  a  decree  is  made 
by  the  court  wbi6h  judicially  confers  on  the  child 
the  right  and  status  authorized  by  the  particular 
Btatute.^^  This  is  a  judicial  proceeding,  involving 
the  rendition  of  a  judgment  b^  the  court  by  which 
the  new  status  of  the  child  is  determined.^'  The 
proceeding  is  in  the  nature  of  a  proceeding  in  rem.*° 

[$  51]  2.  Jarisdietion^-a.  'What-  Ooarts  Have 
Jnriadiction.  Jurisdiction  to  entertain  a  petition 
for,  and  make  s  decree  of,  adoption  is  generally  con- 
ferred upon  the  probate  court,  or  county  court,  or 


other  like  court  of  the  county  in  which  the  child 
resides."^  The  jurisdiction  of  courts  named  in  the 
statute  is  exdnsive  of  others,^  but  as  between  two 
or  more  courts  mentioned,  their  jurisdiction  is 
concurrMit.*" 

[$  52]  b.  Upon  What  Facts  Dependent— (1)  In 
GeneraL  Where  the  finding  of  certain  facts  is  made 
by  statute  a  prerequisite  to  jurisdiction  a  decree  of 
adoption  is  void  unless  the  existence  of  these  foots 
is  made  to  appear.^ 

53]  (2)  Residence  of  Parties— (a)  Of  AU 
Parties.  In  some  cases  it  has  been  held  that  the 
court  must  have  jurisdiction  over  the  parties  seek- 
ing to  adopt  the  child,  over  the  child  to  be<adopted, 
and  over  its  natural  parents.^ 

54]  (b)  Of  Adoptive  Parent.  Under  some 
statutes  the  proceedings  must  be  had  in  the  county 
where  the  adoptive  parent  resides,^  but  under  such 
statutes  a  temporary  residence  in  the  county  has 
been  held  snlffleient."  A  statute  providing  for  filing 
a  petition  for  adoption  in  the  county  where  the  pe- 
titioner resides  has  been  held  directory  only,  and 


73.  Abney  v.  Do  Loach,  '84  Ala. 
393,  4  S  757  (holding  that  the  neglect 
of  the  probate  judge  to  do  hla  duty 
by  properly  recording  the  paper  on 
the  mlnutes-of  hla  court  did  not  oper- 
ate to  destroy  Its  legal  validity  wtien 
the  maker  and  beneAcIary  had  done 
all  that  the  law  required  of  them). 

74.  BreHser  v.  Saarman,  112  Iowa 
720,  84  NW  920;  Htlplre  v.  Claude. 
109  Iowa  159,  80  NW  332,  77  AmSR 
524,  46  LRA  171. 

76.    See  Infra  notes  76,  77. 

76.  McCollister  v.  Yard,  90  Iowa 
621,  57  NW  447. 

77.  Black  V.  Castle,  7  Hawaii  273; 
Shearer  v.  Weaver,  56  Iowa  578,  9 
NW  907;  Gill  v.  Sullivan,  55  Iowa  341, 
7  NW  586;  Tyler  v.  Reynolds,  53  Iowa 
146,  4  NW  902. 

78.  See  statutory  provisions,  and 
cases  Infra  note  79. 

79.  Abney  v.  De  Loach,  84  Ala, 
393,  4  S  757;  Woodward's  App.,  81 
Conn.  152,  70  A  453;  Leonard  v.  Hon- 
Isfager,  43  Ind.  A.  607,  88  NE  91; 
Wilson  v.  Otis,  71  N.  H.  483.  53  A  439, 
93  AmSR  564  (holding  that  the  filing 
of  the  petition  In  adoption  proceed- 
ings and  the  appearance  of  the  proper 
parties  gave  the  court  the  power  to 
act  Judicially). 

[a]  Th*  court,  may  axerolM  dis- 
cretion as  to  whether  to  allow  adop- 
tion. Matter  of  Ward,  6»  Misc.  823, 
112  NTS  282;  In  re  Wells,  «0  Wash. 
518,  111  P  778. 

fb]  Oalifomla;  proceeding'  not 
IndiolaL — (1)  In  California  it  has 
been  held  that  the  proceedings  are 
not  judicial,  and  that  the  order  made 
by  the  court  is  not  a  judgment  In 
re  Williams,  102  Cal.  70,  36  P  407, 
41  AmSR  163.  See  also  In  re  John- 
son, 98  Cal.  631,  33  P  460,  21  LRA  380; 
Stevens'  Est.,  83  Cal.  322.  23  P  379. 
17  AmSR  252.  (2)  However,  In  In 
re  Camp,  131  Cal.  469,  470.  63  P  738. 
82  AmSR  371.  the  court  said:  "While 
the  proceedings  for  the  adoption^  of  a 
minor  child  do  not  constitute  Judicial 

froceedlngs,  and  the  order  of  the 
udge  therein  Is  not  the  Judgment  of 
a  court,  yet  under  section  227  of  the 
Civil  Code,  the  Judge  of  the  superior 
court  has  been  designated  as  a,  tri- 
bunal for  that  purpose,  and  In  the 
performance  of  his  duties  thereunder 
exercises  Judicial  functions." 

[c]  In  Vabravka  there  are  two 
methods  by  which  children  may  be 
adopted.    By  one  method  there  is  a 

fetltion,  ap)>earance  of  parties,  no- 
Ice  to  Interested  parties,  hearing,  and 
Judgment.  By  the  second  method  "the 
IKirtieB  adopting  make  a  written  state- 
ment. In  the  nature  of  a  deed,  which 
Is  executed,  attested,  acknowledged, 
and  recorded  in  the  probate  court.  In 
the  flrst  the  functions  of  Uie  court 
are  Judicial,  in  the  second  ministe- 


rial. Ferguson  v.  Herr,  84  Nebr.  fl49, 
90  NW  625,  94  NW  542. 
/  [d]    Th*  presTunption  Is  in  favor 
of  regularity  of  the  procMding*. — 

Jossey  v.  Brown,  119  (3a.  758747  3E 
850. 

so.  Van  Matre  v.  Sankey,  148  III. 
536,  36  NE  628,  39  AmSR  196,  23 
LRA  666. 

81,   See  statutory  provisions. 

[a1  Judge  may  sot  anywhere  In 
oounty,r— Under  Rev.  St.  S  4182,  which 
provides  for  the  filing  of  a  declara- 
tion appointing  one  to  stand  as  heir 
at  law  to  the  declarant  in  the  event 
of  his  death,  and  for  the  making  of 
an  entry  upon  the  Journal  by  the 
judge,  and  a  record  of  the  proceed- 
ings, Auch  declaration  may  be  made 
before  a  judge  of  the  probate  court 
within  his  county  at  a  place  other 
than  the  ofllce  of  said  court.  Bird 
V.  Toung,  56  Oh.  St.  210.  46  NE  819. 

[b]  Conflict  of  Jnrisdlotlon. — The 
fact  that  a  child  is  under  the  Juris- 
diction of  a  court,  under  Civ.  Code 
fi  138,  in  divorce  proceedings  between 
its  parents,  does  not  prevent  another 
court  from  having  jurisdiction  of  the 
same  child  in  proceedings  for  Its 
adoption  on  the  consent  of  the  parent 
to  whose  custody  It  has  been  given. 
Younger  v.  Younger,  106  Cal.  177,  39 
P  779. 

[c]  Th*  prMumpUon  U  in  favor 
of  the  JnrlMlotlon  of  a  court  which 
has  decreed  an  adoption.  Jossey  v. 
Brown.  119  Ga.  758.  47  SE  350. 

[d]  Collateral  attack. — The  court's 
decision  upon  the  facts  essential  (to 
establish  Its  jurisdiction  Is  conclu- 
sive as  against  collateral  attack. 
Shirley  v.  Grove,  61  Ind.  A.  17,  98 
NE  874  (holding  that  It  must  be  pre- 
sumed that  the  child's  residence  was 
within  the  county  was  established  to 
the  court's  satisfaction). 

Ce]  JarisaioUoB  in  not  affected  by 
the  fact  that  a  determination  is 
wrong,  or  on  Insufflclent  evidence,  or 
illegal  evidence,  or  without  any  evi- 
dence, Parsons  v.  Parsons,  101  Wis. 
76.  82,  77  NW  147,  70  AmSR  894 
(where  the  court,  per  Marshall.  J., 
said:  "The  trite  saying  applies,  that 
every  court  has  Jurisdiction  to  err  In 
any  case,  but  mere  error  in  determin- 
ing somethine-  the  court  has  a  right 
to  determine  la  irremediable  by  chal- 
lenge to  the  Jurisdiction  of  the 
court"). 

83.  Rives  V.  Bneed,  26  Ga.  612 
(holding  that  the  jurisdiction  of  the 
court  or  the  county  In  which  the  child 
resided  was  Exclusive). 

[a]  Bubmlssion  of  parties  to  ]n- 
risdlotlon  not  nUBdenC — The  act  of 
April  22.  1867.  confers  exclusive 
original  Jurisdiction  upon  the  circuit 
and  county  courts  of  the  state.  And 
the  olty  court  of  Alton,  having  con- 


current Jurisdiction  "within  the  city 
of  Alton,"  has  no  jurisdiction  to 
enter  an  order  of  adoption  of  a  child, 
where  none  of  the  parties  to  be  af- 
fected by  the  proceeding  reside  within 
the  city  limits,  even  though  they  ay- 
pear  before  the  court  In  person  and 
Rubmit  to  Its  jurisdiction.  Weinhard 
V.  Tynan,  53  111.  A.  17  [aft  16?11L 
598.  38  NE  10141. 

83.  Matter  of  Ward,  59  Misc.  328. 
112  NTS  282;  Matter  of  Trlmm,  30 
Misc.  493,  63  NTS  952,  7  NTAnnCas 
293  (both  construing  a  statute  giving 
concurrent  Jurisdiction  to  the  surro- 
gate's court  and  the  county  court). 

84.  In  re  McCormick,  108  Wis.  234, 
238,  84  NW  148.  81  AmSR  890  (where 
the  statement  of  Marshall,  J.,  In  Par- 
sons v.  Parsons,  101  Wis.  76,  81,  82, 
77  NW  147,  70  AmSR  894,  that  "the 
fact  of  abandonment.  Judicially  de- 
termined, was  essential  to  the  jurls- 
dictrion"  of  the  court  to  order  or  ad- 
judge an  adoption  was  quoted  with 
approval  by  Cassoday,  C.  J.). 

85.  Purgeson  v,  Jones,  17  Or.  204, 
20  F  842,  11  AmSR  808,  3  LRA  620. 
See  also  Foster  v.  Waterman,  124 
Mass.  692  (where  it  was  held  that  In 
the  absence  of  any  other  evidence  of 
the  law  of  New  Hampshire  as  to  the 
adoption  of  a  child  than  that  afforded 
by  N.  H.  Gen.  St.  (1867)  c  169  9S  3-6, 
the  provision  that  the  decree  be  made 
in  the-  county  where  the  petitioner  or 
the  child  resides  implies  that  the  stat- 
ute was  intended  to  be  limited  to 
cases  in  which  all  the  parties  have 
their  domicile  In  that  state,  and  does 
not  apply  to  the  case  of  an  adoption 
therein  of  a  child  domiciled  there  by 

Kersons  then  and  since  domiciled  In 
lassachuaetts). 

se.  Abney  v.  De  Loach,  84  Ala. 
893,  4  S  757;  Woodward's  App.,  81 
Conn.  152,  70  A  453  (holding  that 
where  the  petition  was  brought  by  a 
domiciled  inhabitant  the  court  had 
jurisdiction,  although  the  parents 
were  nonresidents  and  the  child  had 
not  acquired  a  domicile) ;  Kennedy  v. 
Borah,  226  IlL  243.  SO  KB  787;  Ha»er 
of  Carpenter,  74  Htsc.  127,  13S  NTS 
736. 

[a]  Collatml  ImItb  of  adopting 
pmat  may  1m  sgtoppea  to  contend 
that  proceedings  to  adopt  were 
brought  In  county  other  than  that  of 
residence  of  adopting  parent.  Mtlll- 
gan  v.  McLaughlin,  94  ICebr.  171,.  142 
NW  675,  46  LRANS  1134  (where  all 
the  Interested  parties  appeared  before 
the  county  court  of  another  count}', 
and  agreed  upon  the  adoption,  and 
the  child  remained  in  the  family  of 
the  adopting  parent  until  the  latter's 
death). 

87.  Brown's  Adoption,  25  Pa.  Super. 
2B9:  Sankey'B  Case.  4  Pa.  Co.  624  TalT 
10  ^Bl.  Cas.  ISO.  13  A  760  (foil  Tan 
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not  to  deny  the  right  to  make  application,  in  the 
county  where  the  ebild  resides." 

55] ,  (c)  Of  Child.  In  some  states  an  order 
for  the  adoption  of  a  child  can  be  made  only  in  the 
county  in  which  the  child  resides,^  even  though  the 
will  of  the  father,  proved  in  another  county,  re- 
quests such  adoption.^  ^nt  it  has  also  been  held 
that  the  mere  temporary  residence  within  the  state 
of  a  child  domiciled  elsewheire  is  sufficient  to  give 
the  court  jurisdiction  in  adoption  proceedings."^ 

56]  (d)  Of  Natnral  Parent.  In  some  states 
jurisdiction  over  the  natural  parent  entitled  to  the 
custody  of  the  child  must  be  obtained;*'  but  under 
other  statutes  it  has  been  held  that  the  mere  fact 
that  the  natnral  parent's  domicile  is  in  another 
state  or  country  does  not  deprive  the  court  of 
jurisdiction." 

[$  67]  (3)  Oonsent.  Consent  lies  at  the  founda- 
tion  of  statutes  of  adoption,  'and,  if  they  require  it 
to  be  given,  the  jurisdiction  of  the  subject  matter 
cannot  be  acquired  without  it.^  Where. certain  facts 
obviate  the  necessity  of  consent,  the  existence  of 


Matre  v.  Sanker,  148  III  686,  36  NE 
628,  89  AmSR  196,  23  LRA  665)]. 

88.  In  re  MoQulston,  238  Pa.  804, 
86  A  20fi. 

as.  Morris  v.  Dooley,  B9  Ark,  488, 
28  SW  80,  480;  Shirley  v.  Grove,  61 
Ind.  A.  17,  98  NE  874. 

9Q.    Rivea  v.  Siie«d,  2B  Ga.  612. 

91.  Woodward's  App.,  81  Conn. 
152,  70  A  4B3. 

M.    L«e  V.  Back,  SO  Inct.  148. 

93.  StearnB  t.  Allen,  183  Mass. 
404,  67  NE  349,  97  AmSR  441  (holdins 
that  JurlBdictton  over  the  adopting 
parents  and  the  child  is  aufliclent). 

94.  Ark.--WimB  T.  Ball.  86  Ark. 
473,  111  SW  808. 

Cal.— In  re  Cosza,  163  Cal.  S14,  126 
F  161,  AniiCasl914A  214  and  note;  In 
re  McKeas,  141  CaL  403,  74  P  1039, 
99  AmSR  80  [foil  In  re  Camp,  131 
Cal.  469,  68  P  736,  82  AmSR  871] 
(where  the  court  held  that  "It  was  a 
Jurisdictional  fact,  to  be  determined 
by  the  Judge  from  extrinsic  evidence, 
whether  the  consent  of  the  father 
was  necessary  to  the  adoption,  and. 
If  so,  to  require  his  presence  before 
him  at  the  hearing*'). 

Me. — Taber  v.  Douglass,  101  Me. 
863,  64  A  658. 

Nebr. — Tiffany  t.  Wright,  79  Nebr. 
10.  112  NW  311. 

N.  J. — Lupple  V.  Wlnans,  87  N.  J. 
Eq.  245  [rev  on  other  grounds  47  N. 
J.  Bq.  302,  20  A  969]. 

N.  T. — Matter  of  Johnston,  76 
Misc.  874,  187  NTS  98. 

Or. — ^E^irgeaon  v.  Jones,  17  Or.  204, 
SO  P  842,  11  AmSR  808.  8  LRA  620. 

Fa. — Mullany*B  Adoption,  26'  Pa. 
Co.  661;  Booth  v.  Van  Allen.  7  I^lla. 
401. 

Whose  oooamt  necessary  eee  Infra 
%i  67-84. 

[al  Oowfc  nnat  deeUe  whether 
requred  oonaent  give&.^It  is  for  the 

court,  after  having  acquired  Juris- 
diction by  the  filing  of  an  appropriate 
petition,  to  decide  In  the  first  instance 
whether  the  required  consent  has 
been  given.  Wilson  v.  Otis.  71  N.  H. 
483,  53  A  439,  93  AmSR  564. 

SS.  Matter  of  Johnston,  76  Misc. 
374.  137  NTS  92;  In  re  Olson,  3 
OhS&CP  668.  8  OhNP  804. 

When  oonaent  wuMoenMiry  see 
infra  67-84. 

[a]  An  order  of  adoption  may  be 
revoked  (1)  where  it  appears  that  the 
consent  of  the  mother  to  the  adoption 
was  not  secured,  and  further  that  the 
child  had  not  been  cared  for  by  a 
charitable  institution  for  the  period 
of  one  year.  In  re  Sleep,  6  Pa.  DIst, 
256.  (2)  Where  the  mother  of  the 
child  is  not,  at  the  date  of  the  adop- 
tion, hoi>elessly  Insane  or  Intemper- 
ate, and  has  not  abandoned  the  child, 
the  court  has  uo  auUunrlty  to  decree 


adoption  without  her  consent,  and  if 
it  does  so  the  order  of  adoption  will 
be  canceled  and  the  child  released 
therefrom.  In  re  Olson,  S  OhS&CF 
668,  3  OhNP  804. 

fb]  sesldenoe  of  parent  naknown. 
— Under  a  statute  luwldlng  that  the 
court  shall  not  order  the  adoption  If 
the  child  have  a  father  or  mother 
living,  unless  such  father  or  mother 
appear  In  open  court  and  give  con- 
sent thereto,  provided  that,  if  the 
petitioner  show  by  two  competent 
witnesses  that  the  residence  of  such 
parent  is  unknown,  then  the  court 
may  order  the  adoption,  the  jurisdic- 
tion of  the  court  does  not  depend  on 
the  evidence  of  the  two  witnesses, 
nor  is  it  necessary  to  make  tiuch  a 
recital  In  the  record.  Coleman  v. 
Coleman,  81  Ark.  7,  98  SW  788. 

96.  In  re  Carter,  77  Kan.  765,  98 
P  584.   See  infra  SS  85-90. 

97.  Matter  of  Livingston,  151  App. 
Dlv.  1,  3,  135  NTS  328  [rev  on  other 
grbunds  74  Misc.  494,  134  NTS  148] 
(where  the  court  said:  "Our  statute 
contains  no  express  provlBlon  requir- 
ing the  giving  of  notice  to  a  non-con- 
senting  parent  who  is  claimed  to 
have  abandoned  the  child.  The  ques- 
tion arises  whether  such  adjudication 
was  within  the  Jurisdiction  of  the 
county  Judge  without  actual  or  con- 
structive notice  to  the  parent  This 
question  ta  without  reported  prece- 
dent In  this  state.  The  only  author- 
ity which  approaches  it  is  that  of 
In  re  MacRae,  189  N.  T.  142,  81  NE 
968,  IS  AnnCas  605,  but.  as  I  shall 
show  later  on,  it  Is  not  strictly  In 
point  here"). 

88.  Coleman  v.  Coleman,  81  Ark. 
7,  98  SW  733;  Kennedy  v.  Borah,  226 
111.  243,  80  NE  767:  Watts  v.  Dull, 
184  III.  86,  56  NE  303:  Peo.  v.  Sulli- 
van. 126  111.  A-  389  [aft  224  111.  468. 
79  NE  696];  Foley  v.  Foley,  61  IlL 
A.  B77. 

99.  Flannigan  v.  Howard,  200  111. 
396,  65  NE  782.  93  AmSR  201.  69  LRA 
664;  Munger  v.  Munger,  134  111.  A. 
612  (holding  that  a  petition  for  adop- 
tion la  not  defective  in  failing  to 
allege  that  the  child  sought  to  be 
adopted  was  a  foundling  where  It  is 
set  up  that  the  parents  of  the  child 
were  dead  and  that  she  had  no 
guardian  or  next  of  kin  living  in  this 
state  capable  of  giving  consent  to 
adoption). 

[a]  Averment  of  lllerltlnuKiy. — In 
an  adoption  proceeding  a  petition 
describing  the  child  as  the  "child  of 
Mary  Jamrock,  a  single  woman," 
does  not  come  within  the  terms  of  a 
statute  forbidding  an  express  aver- 
ment of  illegitimacy.  Purinton  v. 
JamroclE.  195  Mass.  187,  80  NE  802, 
18  LRANS  926.  ^ 


those  facts  mnst.  be  shown." 

[$  58]  (4)  Notice.  To  the  extent  that  notiee  to 
the  parents  or  guardian  of  the  child  is  required  by 
statute,  the  giving  of  such  notice  is  essential  to  the 
jurisdiction  of  the  court;"*  and,  even  without  ex- 
press statutory  requirement,  it  has  been  held  that 
a  parent  cannot  be  deprived  of  the  custody  of  his 
child  without  notice." 

[$  59]  3.  Beqiiisites  of  Petition^-a.  In  General. 
The  first  step  in  adoption  proceedings  is  the  filing 
of  a  petition  iu  the  proper  court.  This  petition  is 
jurisdictional  in  its  character,  and  the  facts  which 
are  required  by  the  statute  to  give  the  court  jurisdic- 
tion must  appear  upon  the  face  of  the  petition 
itself."  The  petition  is  not,  however,  to  be  con- 
strued technically."^  It  is  not  necessary  that  the 
petition  should  contain  a  fall  stfttement  of  all  facta 
essential  to  a  decree.^ 

[$  60]  b.  Parties  to  Petition.  Where  the  statute 
provides  that  neither  husband  nor  wife  can  adopt 
a  child  without  the  consent  of  the  other,  both  hus- 
band and  wife  should  join  in  the  petition,'  bat  in 

[b]  Tenhnical  mlaa  sot  applied^ 

In  In  re  Edds.  137  Mass.  346,  it  was> 
objected  that  the  petition  was  Insufll- 
cient  because  It  did  not  allege  that 
the  child  whose  adoption  was  sought 
was  not  the  sister  or  aunt  of  the  peti- 
tionersjor  either  of  them.  The  court 
said:  'TVo  do  not  think  that  the  tech- 
nical rules  of  pleading  should  be 
stringently  applied  In  a  proceeding  of 
this  kind.  It  Is  more  important  that 
the  petition  should  contain  facts  re- 
lating to  the  child  and  its  parents; 
which  may  give  Information  to  those 
interested,  than  that  It  should  be  for- 
mally correct  as  a  pleading.  If  prac- 
tically inaufilclent.  the  Probate  Court 
can  order  an  amendment." 

[c]  Fetitton  snflteient  affalnat  col- 
lateral  attack. — Where  the  mother's 
name  and  consent  appear  to  have  been 
given,  a  decree  of  adoption  under  III. 
Laws  (1887)  p  133,  is  valid  upon  col- 
lateral attack,  although  the  petition 
falls  to  state  that  the  petitioner  is  a 
resident  of  the  coonty,  and  that  the 
father  is  dead  or  has  abandoned  the 
child.  Barnard  v.  Barnard.  119  UL  92, 
8  NE  820. 

1.  Wilson  V.  Otis,  71  N.  H.  488. 
487,  68  A  489.  98  AmSR  664  (where 
the  court  said:  "It  might  seriously 
fall  In  this  respect,  or  be  demurrable, 
and  still  state  a  case  calling  for  and 
requiring  the  exercise  of  the  Judicial 
power  of  the  court.  The  teat  haa  been 
said  to  be,  not  whether  it  states  a 
perfect  case,  but  whether  the  court 
haa  the  power  to  grant  the  relief 
sought  in  a  proper  case.  ...  If 
upon  a  petition  for  adoption  which 
omits  these  allegations  the  court 
finds  the  fact  of  abandonment,  as  well 
aa  other  necessary  facts,  its  decree 
of  adoption  is  valid"). 

[a]  Vorms  of  petitions  for  adop- 
tion see  Morris  v.  Dooley,  69  Ark.  483, 
28  SW  30,  430;  Woodward's  App.,  SI 
Conn.  152,  70  A  453;  Parts  v.  Kealoha, 
11  Hawaii  450:  Watts  v.  Dull.  184  IlL 
86,  56  NE  303;  Tynan  v.  Welnhard, 
158  111.  698,  S8  NE  1014:  Barnard  v. 
Barnard,  119  IIL  92,  8  NE  320;  Weln- 
hard V.  .Tynan,  58  IlL  A.  17;  Meyers 
V.  Meyers,  32  111.  A.  189;  Furgeson 
V.  Jones,  17  Or.  204,  20  P  842.  11 
AmSR  808,  8  LRA  620;  Woirs  App.. 
10  Pa.  Cas.  139,  13  A  760;  Brown's 
Adoption.  26  Pa.  Super.  269;  Sankev's 
C^ase,  4  Pa.  Co.  624;  Bland  v.  GoUa- 
her,  (Tenn.  Oh.  AJ  48  SW  820:  In  re 
McC<nrmlck,  108  Wis.  884,  84  NW  148, 
81  AmSR  890. 

2.  McC^n  V.  Daly.  168  HI.  A.  287 
(holding  that  a  wife's  rights  in  her 
husband's  estate  were  not  affected  by 
a  foreign  adoption,  on  petition  of  the 
husband,  in  which  she  did  not  Join): 
Davis  V.  McOraw,  206  Mass.  2»4,  98 
NE  382;  Buckley  v.  Frasier,  168  Mass. 
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the  absence  of  such  a  sUtoter  a  married  man  may 
adopt  a  child  without  his  vite  joining  in  the  pe- 
tition.* A  guardian  is  not  a  necessary  party  to  a 
petition  for  the  adoption  of  bis  infant  ward,^ 

[$  61]  G.  Faztlcidu  Allegattons— (1)  Abandon- 
nwnt  by  Kstnral  Fanutb  Where  the  petition  ^le^ 
the  abandonment  of  a  child  it  must  malde  a  case 
strictly  within  the  provisioDS  of  the  statute  relatmg 
to  Budi  abai^nment.* 

U  62]  (2)  Oonstnt  of  Kalnnl  Fua^  ,Where 
the  consent  of  both  lutnnl  parents  is  ueceflsary  to 
the  adoption,  such  consent  should  be  alleged  in  the 
petition;*  and  where  the  petition  alleges  the  death 
or  abandonment  of  one  parent,  it  must  show  that 
the  parent  who  has  the  actual  custody  and  guardian- 
ship of  the  child  consents  to  the  adoption.' 

63]  (3)  Reddaneo  and  Name  of  Natural  Par- 
entf.  The  petition  should  state  the  residence  and 
name  of  the  child's  natural  parenta,  if  living  and 
known,*  or  should  allege  that  such  residence  and 
name  are  unknown*  But  under  some  statutes  the 
statement  in  the  petition  of  the  name  or  residence 
of  the  father  or  mother  of  the  child  is  not  essential 
to  the  jurisdiction  of  the  court  in  adoption 
proceedings.^*  ' 

[$  64]  (4)  Besidence  of  Child.  The  petition 
should  state  the  residence  of  the  child  sought  to 
be  adopted.*^ 

65]  (6)  Besidence  of  Petitioner.  It  is  not 
required  that  it  shall  be  stated  in  the  petition  that 
the  petitioner  resides  in  the  county,** 

[$66]  d.  Signature.  Even  where  the  statute 
requires  both  a  husband  and  wife  to  join  in  the  pe- 
tition, it  is  not  necessary  that  it  should  be  signed 
by  both  where  it  is  in  the  name  of  both.*' 


[$  67]  4.  OoMOtt  to  Adoption— a.  Of  Adoptir* 
ParMit — (1)  "Whm.  Necessary.  Some  statutes  re- 
quire the  person  adopting  a  child  to  sign  a  consent 
to  such  adoption,**  and  where  the  statute  provides 
that  neither  husband  nor  wife  can  adopt  a  child 
without  the  other's  consent,  such  consent  is  of  course 
nec«isary."  But  under  some  statutes  the  consent  of 
the  other  spouse  is  not  required.^ 

68]  (2)  Sufficiency  of  Consent.  The  consent 
need  not  be  actually  signed  in  the  presence  of  the 
judge  if  signed  and  filed  before  Uie  parties  appear,*' 
and  even  "where  tbe  statute  provides  that  the  person 
adopting  a  child  shall,  in  the  presence  of  the  county 
judge,  si^  the  consent  to  such  adoption,  this  does 
not  require  the)  county  judge  to  witness  the  signa- 
ture.** 

ii  69]  b.  Of  OUld^d)  When  NecesMry.  Some 
statutes  provide  that  the  consent  of  the  child  shall 
be' necessary  when  he  is  above  a  certain  age,  usually 
twelve  or  foorteen;"  but  tmder  other  statutes  the 
consent  of  a  minor  child  is  not  necessary  to  his 
legal  adoption.** 

'  [$70]  (2)  Presnmptlon  as  to.  When  the  child 
was  above  the  age  mentioned  in  the  statute  at  the 
time  of  his  adoption  it  will  be  presumed  that  he  as- 
sented thereto,  if  for  his  benefit,  unless  his  dissent 
expressly  appears.** 

71]  c.  Of  Natural  Parents**— (1)  When  Nec- 
essary. The  statutes  generally  prescribe  that,  except 
under  certain  circumatances  to  be  enumerated  here- 
after," the  consent  of  the  nataral  parents,  if  they 
are  living,  must  be  obtained,  and  whn-e  this  is  the 
case  the  required  consent  is  essential  to  a  valid 
adoption.'* 

[$  72]    (2)  When  Unnecessary— (a)  In  OeneraL 


625.  27  NE  768;  Bland  v.  Oollaher, 
(Tenn.  "Ch.  A.)  48  SV?  S20, 

(a]  Xantttoky;  ]t««d  not  tlffu  p«tl- 
tiOB. — The  Kentucky  statute  provid- 
ing that  no  order  of  adoption  ^haM 
be  made  unless  the  husband  or  wife 
of  the  petitioner  Joins  In  the  petition 
does  not  require  that  a  petition  shall 
be  alKned  or  sworn  to  by  the  wife  of 
the  petitioner,  but  merely  that  she 
shall  Join  on  the  face  of  the  petition. 
Bland  v.  Oollaher,  (Tenn.  Ch.  A.)  48 
SW  820. 

3.  Bamblzel  v.  Ferrell,  47  Ind. 
S36. 

ir«oMsltr  of  ]olBd*r  of  ImSbaaA  or 
wife  see  supra  19  7-9. 

4.  Shirley  v.  Grove,  Bl  Ind.  A.  17, 
98  NE  874. 

6.  Watts  T.  Dull,  184  111.  86.  66  NE 
803  (where,  under  Acts  (1874)  1  3, 
provldlnfT  that  the  court  must  be  sat- 
isfied that  the  parents  of  the  child, 
or  the  survivor  of  them,  had  deserted 
his  or  her  family,  or  such  child,  for 


the  space  of  one  year  next  preceding 
the  application,  a  petition  for  adop- 
tion wntch  alleged  the  death  of  the 


child's  father,  but  did  not  allege  that 
the  survlvlnsr  mother  had  deserted 
the  child  for  one  year  next  preceding 
the  petition,  but  merely  alleged  that 
she  had  deserted  the  child,  was  held 
fatally  tlefective). 

e.  Taber  v.  Douglass,  101  Me.  863, 
64  A  653. 

7.  Watts  V.  Dull,  184  111.  8«,  66 
NE  SOS;  Barnard  v.  Barnard.  119  111. 
92,  8  NE  820;  Foley  v.  Foley,  61  111. 
A.  677.  But  see  Wilson  v.  Otis.  71 
N.  H.  488,  68  A  439,  93  AmSR  664 
(holding  that  ftiUure  to  aver  mother's 
abandonment  or  consent  Is  cured  by 
the  decree). 

8.  Morris  v.  Dooley,  69  Ark.  483, 
28  SW  80.  430;  Watts  v.  Dull,  184 
111.  86.  66  NE  303;  Foley  v.  Foley,  61 
111.  A-  677. 

[a]  MatomMit  of  msUo&oo  in  a 
written  conwnt  filed  with  the  peti- 
tion and  referred  to  therein  Is  mfB- 


clenL  Flannlgan  v.  Howard,  200  III. 
396,  66  NE  782,  98  AmSR  201,  69 
L.RA  664. 

8.  Watts  V.  Z>uU,  184  UL  SC.  68 
NE  808. 

[a]  ■nfflelont  aUeration. — A  peti- 
tion reciting  that  the  mother  or  the 
child  died  soon  after  his  birth,  and 
that  the  residence  of  the  father.  If 
living,  is  unknown  to  the  petitioner. 
Is  a  substantial  compliance  with  the 
statute.  Coleman  v.  Coleman,  81  Ark. 
7,  98  SW  738.  _ 

10.  In  re  McCormlck,  108  Wis. 
234,  84  NW  148,  81  AmSR  890.  And 
see  Wilson  v.  OUb,  71  N.  H.  48S,  63 
A  439,  93  AmSR  664. 

11.  Morris  v.  Dooley.  69  Ark.  488, 
28  SW  30,  430. 

IB.  Kennedy  v.  Borah.  226  111.  243. 
80  NE  767:  Barnard  v.  Barnard,  119^ 
111.  92,  8  NE  320. 

13.  Bland  v.  (SoUaher,  (Tenn.  Ch. 
A.)  48  SW  320. 

14.  See  statutory  provlalons.  And 
see  N.  T.  I^ws  (1873)  c  830  [quot 
Peo.  V.  Bloedel,  16  NTS  8X7}. 

15.  Matter  of  Williams,  102  Cal. 
70,  36  P  407,  41  AmSR  163;  Watts  v. 
Dull.  1S4  111.  86,  66  NE  303;  Jones  v. 
Bean,  186  111.  A.  646;  VoUmer's  Succ., 
40  La.  Ann.  693,  4  S  254. 

[al  Wlwn  oouont  jroBamea.f— 
Where  an  act  was  passed  making  M 
the  adopted  daughter  of  a  certain 
man  and  his  wife,  a  contention  that 
it  did  not  show  on  its  face  that  It 
was  passed  at  the  request  of  the 
adoptive  parents  was  not  well  taken, 
since  it  would  be  presumed  to  have 
been  passed  at  their  request.  In  the 
absence  of  evldtnce  to  the  contrarjr. 
Sayle^  V.  Christie.  187  111.  420,  68  NE 
480. 

[b]  SnftolsnoT  of  consent  of 
spooso  of  ndoptl3V  parenb— Where 
statute  does  not  require  husband's 
consent  in  writing  his  consent  is  suf- 
flctently  shown  by  his  presence  in 
court  on  hearing  of  petition  and  his 
failuro  to  oppose  srantins  of  same. 


Mllllnn  V.  McLaughlin,  94  Nebr.  171, 

142  NW  675,  46  LRANS  1134. 

le.  Haworth  v.  Haworth,  123  Mo. 
A.  SOS,  100  SW  581. 

17.  Matter  of  Johnson,  98  C&l.  631. 
33  P  460,  21  LRA  880  (holding  that 
the  material  requirements  under  the 
statute  are  that  the  parties  shall  con- 
sent in  presence  .of  the  judge,  and 
that  such  consent  shall  be  manifest 
by  writing  then  delivered). 

18.  Peo.  V.  Bloedel,  16  NTS  837 
[aff  4  NTS  110]  (where,  on  habeas 
corpus  by  the  mother  of  an  adopted 
child  to  recover  the  child  from  its 
adoptive  parents,  the  failure  of  the 
county  judge  to  witness  their  consent 
wai^  held  to  be  not  available  to  the 
mother,  whose  Consent  he  did  wit- 
ness). 

19.  See  statutory  provisions.  And 
see  Matter  of  Johnson,  98  Cal.  531, 
83  P  460,  21  LRA  380;  Morrison  v. 
Sessions,  70  Hlch.  297,  88  NW  249,  14 
AmSR  500;  Lupple  v.  Wlnans,  37  N. 
J.  Eq.  246  [rev  on  other  grounds  47 
N.  J.  Eq.  302,  20  A  9691;  Furgeson 
V.  Jones,  17  Or.  204,  20  P  848.  11 
AmSR  808,  8  LRA  620. 

30.  Matter  of  Clements,  78  Mo. 
352;  Haworth  v.  Haworth,  128  Mo. 
A,  303,  100  SW  531. 

[a]  Consent  of  stats  snlHoisBt^— 
In  Stearns  v.  Allen,  183  Mass.  404, 
408.  67  NE  349,  97  AmSR  441,  it  was 
said:  "Adoption  involves  a  change 
or  status.  So  far  as  the  adopting 
parents  are  concerned,  the  change 
cannot  be  made  without  their  con- 
sent. So  far  as  an  infant  child  is  con- 
cerned, the  State,  as  his  protector, 
may  make  the  change  for  him."  See 
also  Matter  of  Zlegler,  82  Misc.  846, 

143  NTS  662. 

ai.  Morrison  v.  Sessions,  70  Mich. 
297,  88  NW  249,  14  AmSR  500. 

33.  conssBt  of  partlMi  to  adoptltni 
by  dsed  see  supra  1  32. 

a&   See  Infra  BS  72-79. 

34.  Ark.— Willis  V.  Bell,  86  Ark. 
478,  111  SW  808. 
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ADOPTION  OP  CHILDBEN 


[§§  72-75 


The  consent  of  the  natural  parents  is  not  necessary 
where  it  is  expressly  dispensed  with  by  statute,^  and 
in  some  states  it  is  not  necessary  imless  it  is  ex- 
pressly required  by  the  statute.^  Where  consent  is 
dispensed  with  only  under  certain  circumstances,  an 
adoption  withont  consent  must  come  clearly  within 
the  statutory  exceptions." 

ii  73]  (b)  AdoptioiL  of  Adult  Upon  the  adop- 
tion of  an  adalt,  the  consent  of  his  pai^tfl/is  not 
necessary.^ 


74]  <e)  Illegitimate  Child.  Upon  the  adop^ 
tion  of  anill^timate  child,  the  consent  of  the  mother 
only  is  required;^  the  legitimation  of  the  child  by 
recognition  by  its  father  does  not  dispense  with  the 
necessity  for  the  mother's  consent.^ 

f  (  75]    (d)  OUld  Abaudoiwd'  by  Parenta— 
Bid*  Stated.  Usaally  the  statutes  ezpres^  di^nse 
with  the  consent  of  the  natural  parents  in  proieeed- 
ings  for  the  adoption  of  a  child  that  has  been  aban- 
doned by  its  parents.^ 


CaL— In  re  Cona.  16S  Cal.  514, 128  P 
161;  In  re  UcKeas,  141  Cal.  403,  74  P 
1038.  99  AmSR  80;  In  re  Johnson,  98 
CaL  631,  33  P  460.  21  LRA  380;  Ex_p. 
Chambers,  80  Cal.  216,  22  P  138;  ^ 
p.  Hart,  21  CaL  A.  30,  130  P  704. 

IlL— Watts  V.  DulL  184  IIL  86,  56 
NE  303. 

Iowa. — Hopkins  v.  Antrobus,  120 
Iowa  21,  94  NW  251  (holding  that 
Where  the  parents  are  divorced  the 
consent  of  the  parent  to  whom  cus- 
tody of  the  chlla  has  been  awarded  Is 
necessary) ;  Burger  v.  Frakes,  67 
Iowa  460,  23  NW  746,  25  NW  735.  See 
Holmes  v.  Derrlg,  127  Iowa  625,  103 
,NW  973. 

La. — VoUmer's  Suoc.,  40  La.  Ann. 
693,  4  S  254. 

Me. — Taber  v.  Douglass,  101  Me. 
S63,  64  A  653. 

Mass. — In  re  Humphrey,  137  Mass. 
84. 

Mo. — Beach  v.  Bryan,  165  Uo.  A. 
83,  133  SW  636. 

N.  J.— Winans  v.  Luppie,  47  K.  J. 
Eq,  802,  20  A  969  [aff  37  N.  J.  Eq. 
245  (rev  5  N.  J.  L.  J.  250)]  (holding 
thkt  although  Act  March  9,  1877,  9  1. 
Rev.  St.  p  1345,  by  Its  express  terms 
requires  the  consent  of  parents  to  the 
adoption  of  their  children  only  when 
they  are  above  the  age  of  fourteeiK 
such  consent  Is  none  the  less  neces- 
sary where  the  child  ts  below  that  age, 
unless  It  la  a  caiie  where  the  consent 
is  expressly  dispensed  with  by  sub- 
sequent provisions  of  the  section). 

N.  Y. — Matter  of  Johnston.  76 
Misc.  374,  137  NTS  92. 

Oh.— In  re  Olson,  8  OhS&CP  668, 
8  OmP  304. 

Or. — Purgeson  v.  Jones.  17  Or.  204, 
30  P  842,  11  AmSR  808,  8  LRA  620. 

Pa.— Matter  of  Bastln.  10  Pa. 
Super.  670;  Booth,  v.  Van  Allen,  7 
Phlla.  40L 

Wash. — State  y.  Wheeler,  4S  Wa^ 
183,  86  P  894. 

WiA. — In  re  HoCormlck,  108  Wis. 
284,  84  NW  148,  81  AmSR  890. 

Wyo.— Nugent  v.  Powell.  4  Wyo. 
178.  88  P  23,  62  AmSR  IT.  20  LRA 
199 

See  Woodward's  App.,  81  Conn.  152, 
70  A  453. 

[a]  Where  notice  by  pnbUoation 
la  given,  and  the  .father  does  not  ap- 
pear at  the  appointed  time  and  place 
to  object  to  the  adoption,  he  is  held 
to  have  consented  thereto.  Steams  v. 
Alien.  183  Mass.  404,  67  NE  849,  97 
AmSR  441. 

[b]  Oonaent  of  bMtard'a  mother. 
— (1)  Under  the  act  of  May  4,  1856, 
providing  for  the  adoption  of  an  In- 
fant child  on  the  consent  of  the  par- 
ents, or  the  surviving  parent,  or,  If 
there  be  none,  on  the  consent  of  the 
next  friend,  where  the  mother  of  an 
illegitimate  child  Is  living  her  con- 
sent must  be  xibtalned  before  adop- 
tion. Booth  V.  Van  Allen,  7  Phlla. 
(Pa.)  401.  (2)  Under  the  Oklahortia 
statute  the  consent  of  a  bastard's 
mother  has  been  held  necessary,  al- 
though the  child  has  been  legiti- 
matized by  the  father.  Allison  v. 
Bryan,  26  OkL  520,  109  P  934,  SO 
LRANS  146  and  note. 

[c]  OonMnt  Mfeiminsfli— It  was 
held  In  Sword  v.  Keith,  81  Mich.  247. 
that  where  a  child,  on  the  death  of 
his  father,  was  adopted  by  his  uncle, 
who  stood  to  him  in  loco  parentis, 
and  to  whom  he  sustained  the  rela- 
tion of  an  adopted  child  until  he  he- 
came  of  age,  it  would  be  presumed. 


nothing  appearing  to  the  contrary, 
after  a  lapse  of  twenty  years  from 
his  majority,  that  his  mother  bad  as- 
sented to  such  adoption  by  his  uncle, 
and   to  his  emancipation  from  any 

garental  control  or  rights  she  might 
ave  asserted  at  that  time. 

[d]  Bffeot  of  d«ath-of  oonsostlng 
parent. — The  act  of  May  19,  1887,  re- 
quires consent  of  parents  or  surviving 
parent,  or  of  next  friend,  guardian, 
etc.,  if  there .  are  no  parents;  and 
hence  where  it  appears  that  the  con- 
senting surviving  parent  died  before 
a  petition  of  -adoption  was  presented, 
and  no  one  competent  to  consent  in- 
tervened, the  act  has  not  been  com- 
plied with,  and  the  proceedings  must 
be  quashed.  Matter  of  Bastln,  10  Pa. 
Super.  570. 

[e]  The  consent  of  both  parties  is 
necessary  to  adoption  of  a  minor  child 
under  Ballinger  Annot.  Codes  &  St. 
!  6480,  where  no  guardian  is  ap- 
pointed. State  V.  Wheeler,  43  Wash. 
183,  86  F  394. 

36.  Purlnton  v.  Jamrock,  196  Mass. 
187,  80  NE  802,  18  LRANS  926'  and 
note;  Stearns  v.  Allen,  183  Mass.  404, 
408,  67  NB  349,  97  AmSR  441  (where 
the  court  ^Id,  per  Knowlton,  C.  J.: 
"The  natural  parents  of  the  child 
should  be  considered  and  their  nat- 
ural rights  should  be  carefully 
guarded,  but  their  rights  are  subject 
to  regulation  by  the  State,  and  If 
these  come  into  conflict  with  the  par- 
amount Interests  of  the  child.  It  is 
in  the  power  of  the  State,  by  legis- 
lation, to  separate  children  from  their 
parents  when  their  interests  and  the 
welfare  of  the  community  require 
it"). 

se.  Clarkson  v.  Hatton,  148  Mp. 
47,  44  SW  761,  66  AmSR  686;  Mattn> 
of  Clements,  78  Mo.  362;  Haworth  v. 
Haworth.  128  Mo.  A.  803,  100  SW  681. 

[a]  Ooaami  of  mothsr^Whepe 
the  consent  of  the  ,mother  to  the 
adoption  of  a  child  is  necessary  only 
when  she  is  living  with  her  husband 
or  has  the  custody  of  the  child,  a 
complaint  alleging  merely  that  an 
adoption  was  without  the  consent  of 
the  mother  Is  Insufficient  to  show  the 
invalidity  of  an  adoption.  James  v. 
James,  35  Wash.  655,  77  P  1082. 
-  Tb]  Existence  of  parent  oo&osaled. 
— Neither  the  false  statement  by  the 
child's  father  that  .the  mother  was 
dead*nor  the  fact  that  the  foster  par- 
ent would  not  have  adopted  the  cnlld 
had  he  known  the  mother  was  living 
renders  the  proceeding  invalid. 
James  T.  James,  86  Wash.  666,  77  P 
1082. 

37.  Tiffany  v.  Wright.  79  Nebr.  10. 
112  NW  311. 

38.  Mullany's  Adoption.  25  Pa.  Co. 
561. 

39.  Booth  V.  Van  Allen.  7  Phlla. 
(Pa.)  401.  See  Matter  of  Moore,  72 
Misc.  644.  132  NYS  249. 

[a]  The  word  "parents"  as  used 
In  the  various  statutes  is*  construed 
to  mean  only  the  lawful  father  and 
mother;  and  If  a  child  be  Illegitimate, 
the  ■  consent  of  the  mother  only  la 
necessary,  and  It  Is  not  necessary  to 
give  notice  to  the  putative  father. 
Gibson,  Appellant.  164  Mass.  378,  28 
NE  296. 

[b1  Wbim  ths  mofOuat  was  •  mSami 
at  the  time  of  the  adoption  proceed- 
ings. It  was  held  that  her  consent 
was  sufltcient  to  render  the  decree 
valid.  In  re  Bush,  47  Kan.  264,  27 
P  1008. 


[c]  The  moOw^  eoasant  aur  bs 
fliKPSBWd  «lta  by  the  statute  In  a 
case  where  the  child  has  been  taken 
from  her  custody  because  of  her  mis- 
conduct and  supported  by  the  state 
as  a  pauper.  Purlnton  v.  Jamrock, 
196  Mass.  187,  80  NE  802,  18  LRANS 
926. 

30,  Allison  V.  Bryan,  26  Okl.  520, 
109  P  934,  l38  AmSR  988,  30  LRANS 
146  and  note. 

31.  U.  S. — Omaha  Water  Co.  v. 
SchameL  147  Fed  502,  78  CCA  68. 

Me.— Taber  v.  Douglass,  101  Me. 
363,  64  A  663. 

N.  J. — Winans  v.  Luppie,  47  N.  J. 
Ej^.  302,  ^0  A  969  fev  37  N.  J.  Eq. 

1^.  T. — Von  Beck  t-  Tliomsen.  44 
App.  DIv.  873,  60  NTS  1094,  7  NYAnn 
Cas  33  [atr  167  N.  T.  601,  60  NE  1121]; 
In  re  Larson,  31  Hun  5'39  [rev  on 
other  grounds  98  N.  T.  3811;  Matter 
of  Johnston,  76  Misc.  374,  137  NTS  92: 
Matter  of  Livingston,  74  Misc.  494, 
134  NTS  148. 

Oh.— In  re  Olson,  8  OhSftCP  668,  8 
OhNP  304. 

Or. — Furgeson  v.  Jones,  17  Or.  204, 
20  P  842,  11  AmSR  808,  8  LRA  620. 

Wis. — In  re  McCormlck,  108  Wis. 
284.  84  NW  148,  81  AmSR  890:  Par- 
sons V.  Parsons,  101  Wis.  76,  77  NW 
147,  70  AmSR  894. 

Wyo. — Nugent  v.  Powell,  4  Wyo, 
lis,  38  F  28.  «8  AmSR  17,  20  LRA 
199. 

[a]  Sffeet  of  OItovm  foUewtBC 
aoandonxaent, — The  fact  that,'  before 
the  adoption  of  a  child  whose  mother 

&ad  been  abandoned  by  her  husband, 
le  father  procured  a  decree  of  di- 
vorce in  a  foreign  state,  in  which  he 
was  awarded  the  care  and  custody 
of  such  child,  does  not  aCTect  the 
validity  of  the  adoption.  wher«  his 
abandonment  continued  after  such  de- 
cree and  up  to  the  time  of  adoption. 
Nugent  v.  Powell.  4  Wyo.  173,  33  P 
23.  62  AmSR  17,  20  LRA  199. 

[b]  Time  to  adopt  - — Laws 
(1873)  c  830,  as  amended  by  Laws 
(1887)  c  703  S  11.  declares  that  when- 
ever a  child  has  been  abandoned  the 
person  maintaining  it  may  adopt  it, 
without  the  consent  of  its  parent, 
within  six  months  from  the  time 
such  person  obtained  custody  of  the 
child.  It  has  been  held  that,  since 
the  limitation  In  such  section  applied 
only  where  the  child  was  abandoned 
after  its  enactment,  a  person  main- 
taining a  child  abandoned  previous 
to  the  adoption  of  the  statute  was 
entitled  to  adopt  It  without  the  con- 
sent of  the  parent,  although  proceed- 
iTigs  therefor  were  not  begun  within 
the  time  limited.  Von  Beck  v.  Thom- 
sen.  44  App.  Div.  873.  60  NTS  1094, 
7  NTAnnCas  33  [aff  167  N.  T.  601.  s6 
NE  1121]. 

[c]  ITot  xtsoessary  to  ssonr*  di- 
vorce.— ^Where  a  husband  has  aban- 
doned his  wife  and  child,  it  is  not 
necessary  for  the  wife  to  secure  a 
divorce  and  an  order  from  the  court 
awarding  the  custody  of  the  child 
to  her,  before  she  can  give  a  written 
consent  to  the  adoption  of  the  <dilld. 
Gray  v.  Field,  10  Oh.  Dec.  <B«nrlnt) 
170.  19  ClncLBul  121. 

[d]  rcmaaUat^Whun  the  fiither 
and  mother  have  lost  the  right  to 
claim  the  child  for  themselves,  they 
have  lost  the  right  to  represent  the 
child  in  the  matter  of  Its  adoption  by 
a  stranger.  A  foundling  must  be  con- 
sidered as  a  (diild  wluiout  narants. 
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[$  76]   bb.  What  Oonstitates  Abuidonment."  To 

constitute  sach  an  abandonment  by  a  parent  as  will 
deprive  him  of  the  right  to  prevent  the  adoption  of 
his  child,  and  dispense  with  the  necessity  of  his 
consenlt,  there  must  be  some  conduct  on  his  part 
which  evinces  a  settled  purpose  to  forego  all  parental 
duties.^  But  merely  permitting  the  child  to  remain 
for  a  time  undisturbed  in  the  care  of  others  is  not 
such  an  abandonment.^  Whether  or  nt^t  a  ^wr- 
ent  has  abandoned  hia  child  is  a  question  of 
fact" 

77]  (e)  Parent  Deprived  of  Custody  'of 
OMld — aa.  In  OeneraL  Generally  the  statutes  do 
not  require  tlie  consent  of  the  parents  to  the  adop- 
tion of  a  child,  the  custody  of  whom  has  been  t^en 
away  from  them  by  legal  proceedings. 

[$  78]    bb.  In  Oase  of  Divorce.    So  where  the 


natural  parent  has  been  deprived  of  the  custody  of 
his  child  in  divorce  proceedings,  his  consent  is 
usually  not  necessary,''  and  this  rule  is  not 
changed  by  the  fact  that  the  divorce  was> 
granted  '  prior  to  the  enactment  of  the  statute 
dispensing  with  consent  in  such  cases;**  but  the 
rule  has  been  held  not  to  apply  where  the 
statute  prescribes  the  consent  of  the  parents 
and  makes  no .  exception  in  the  case  of  divorced 
persons.*" 

[%  79]   cc.  Parent  Deprived  of  Civil  Bights. 

Where  a  parent  has  befin  deprived  of  civil  rights  his 
consent  to  the  adoption  of  hia  child  is  unnecessary 
under  some  statutes.^ 

[$  80]  d.  Of  -Onardlan  or  Next  Friend.  The 
statutes  commonly  provide  that  if  the  parents  ore 
dead  or  have  lost  the  custody  of  their  ch^d,  the  con- 


and  as  standing:  on  the  same  footing 
as  a  child  whose  parents  are  dead. 
Eupre'B  Succ,  116  La.  1090,  41  S 
324.  To  same  effect  Omaha  Water 
Co.  V.  Schamel,  147  Fed.  502,  79  CCA 
68. 

[e]  Wli«ii  motlieT'a  oontunt  im- 
BVOMSwiT. — The  consent  of  the  mother 
of  a  child  to  Its  adoption  Is  only  nec- 
essary when  she  is  living  with  her 
husband  or  has  the  custody  and  con- 
trol of  her  child;  her  consent  is  not 
necessary  when  she  is  living  separate 
and  apart  from  her  husband  and  the 
husbajRd  has  the  charge  and  control 
Sf  the  child.  James  v.  James,  35 
Wash.  655,  77  P  1082. 

33.  See  generally  Abandcm  ante 
P  2. 

33.  In  re  Cozza.  163  Cal.  614.  126 
P  161,  AnnCasl914A  214  (evidence 
held  Insufficient  to  show  abandon- 
ment): Wood  V.  Wood,  77  N.  J.  Eq. 
693,  77  A  91  (holding  that  c<mdnct  of 
the  parents  Indicating  their  settled 
intention  to  leave  the  child  perma- 
nently in  the  care  of  her  aunts  con~ 
Btltnted  an  "abandonment"  within  P. 
K -[1902]  p  259.  as  amended  by  P.  L. 
[1905]  p  272,  Although  there  was  no 
actual  abandonment  of  the  child  by 
the  mother);  Winans  v.  Liuppie,  47  N. 
J.  Eq.  302,  304.  20  A  969  [rev  37  N.  J. 
'Gq.  245]  (where  It  was  held  that 
where  a  widowed  mother  allowed  her 
female  child  of  Ave  years  to  be  taken 
hy  others  to  be  maintained  and  edu- 
cated, stating  that  she  would  never 
reclaim  her,  and  allowed  the  child  to 
remain  five  years,  during  which  the 
child  became  accustomed  to  a  station 
in  life  much  above  her  mother's  and 
to  a  -degree  of  comfort  and  luxury 
that  the  latter  could  not  afford,  there 
was  such  an  abandonment.  The 
court,  per  Dixon,  J.,  said:  "The 
statutory  notion  of  abandonment  does 
not  necessarily,  we  think.  Imply  thAt 
the  parent  has  deserted  the  child,  or 
even  ceased  to  feel  any  concern  for 
its  Iriterests.  It  fairly  may,  and  In 
our  Judgment  does.  Import  any  con- 
duct on  the  part  of  the  parent  which 
evinces  a  settled  purpose  to  forego  all 
parental  duties  and  relinquish  all  par- 
ental claims  to  the  child");  Parsons 
v.  Parsons,  101  Wis.  76,  79,  77  NW 
147,  70  AmSR  894  (where  the  court, 
per  JUarshall,  J.,  said;  "The  term 
'abandon'  obviously  means  no  more 
than  neglect  or  refusal  to  perform 
the  natural  and  legal  obligations  of 
care  and  support  milch  parents  owe 
to  their  children"), 

[a]  Beraa  years'  failure  to  pro- 
Tide.— A  woman  who  for  seven  years 
has  neglected  to  provide  for  her  child 
cannot  complain  that  the  American 
Female  Guardian  Society  has  adopted 
it  without  her  consent.  Matter  of 
I^rson,  SI  Hun  (N.  T.)  689  [rev  on 
other  grounds  9S  N.  Y.  2811, 

[b]  Vnnaiider  of  the  onUd  to  a 
duultable  institution  liy  the  parent 
(1)  operates  under  the  Massachusetts 
statute  as  a  consent  to  any  adoption 
subsequently  approved  by  such  in- 
stitution. Stearns  v.  Allen,  18S  Mass. 


404,  67  NE  349,  97  AmSR  441.  (2) 
But  In  Missouri  such  surrender  does 
not  dispense  with  the  necessity  for 
the  consent  of  parents  to  the  adop- 
tion unless  the  child  has  been  placed 
with  the  Individual  or  Instltutfon  by 
order  of  court.  Beach  V.  Bryan,  15o 
Mo.  A  S3,  133  SW  635. 

[c]  '  OhUd  Itom  dulnr  fatlur's  sh- 
sssos.— Absence  from  wife,  without 
communicating  with,  her  foH  a  period 
of  six  months  does  not  constitute  an 
abandonment  by  the  father  of  a  child 
horn  during  his  absence,  where  be 
had  left  funds  for  the  support  of  his 
wife  and  children.  Peo.  v.  Callan,  69 
Misc.  187,  124  NTS  1074. 

[d]  asHngnlrtimsBt  by  fatlier 
without  the  mother  Joining  therein 
does  not  constitute  abandonment  un- 
der the  California  statute,  unless 
there  has  been  a  prior  adjudication  of 
mother's  adultery.  In  re  Hart,  21 
Cal.  A.  30,  130  P  704. 

34.  Matter  of  Johnston,  76  Misc. 
374,  137  NYS  92  (holding  that  leav- 
ing child  with  father's  mother  while 
he  was  absent  on  business  was  not 
such  abandonment  as  to  authorize  Its 
adoption  by  its- maternal  grandparents 
without  the  father's  consent  or  notice 
to  him);  State  v.  Wheeler,  43  Wash. 
188,  189,  86  P  894  [quot  Cyc]  (hold- 
ing that  the  father's  leaving  his  child 
with  his  mother  and  remaining  away 
from  the  city  five  or  six  months  with- 
out communicating  with  her  did  not 
constitute  an  abandonment), 

[a]  Period  of  alMutdonment. — ^To 
warrant  an  adoption  under  Cobbey 
Annot.  St.  (1903)  9  1733  subd  6. 
against  the  objection  of  a  living  par- 
ent, it  must  clearly  appear  that  such 
parent  had  abandoned  the  child  for 
at  least  six  months,  and  that  the  party 
consenting  to  such  adoption  has  had 
the  lawful  custody  during  such  period 
to  the  exclusion  of  all  other  control. 
Tiffany  v.  Wright,  79  Nebr.  10,  112 
NW  811. 

[b]  With  trrandntoUier  tlirM  days. 

— That  a  mother  whose  husband  was 
a  drunkard  and  had  ordered  dealers 
to  supply  her  with  nothing  more  to 
eat,  left  her  child  In  the  care  of  lt(r 
grandmother  for  three  days  does  not 
constitute  such  an  abandonment  of 
the  child  as  Justifies  the  entry  of  a 
decree  for  Its  adoption  without  the 
mother's  consent.  In  re  Olson,  3 
OhS&CP  668,  8  OhNP  304. 

[c]  With  mother  six  years, — ^A 
father  does  not  abandon  his  chlid  by 
permitting  It  to  remain  undisturbed 
in  the  custody  of  its  mother  for  six 
years,  during  which  time  he-exercises 
no  legal  control  over  It.  Johnson  v. 
Terry,  84  Conn.  2B9. 

35.  Matter  of  Moore.  72  Mlsd:  644, 
132  NTS  249  (holding  that  the  ques- 
tion of  abandonment  is  to  be  deter- 
mined on  competent  evidence  after 
notice  to  the  mother,'  and  that  in  the 
absence  of  notice  the  mother  may 
raise  the  question  on  motion  to  vacate 
the  order  of  adoption,  or  on  habeas 
corpus). 


36.  EgofE  V.  Madison  County  Chil- 
dren's Quardlans,  170  Ind.  238,  84 
NE  151 ;  Purlnton  v.  Jamrock,  195 
Mass.  187,  80  NE  802,  18  LEANS  926 
and  note;  In  re  Larson,  31  Hun  (N. 
T.)  639  [rev  on  other  grounds  96 
N.  Y.  381] ;  State  v.  Wheeler,  43  Wash. 
183.  86  P  394. 

[a]  Parent  must  have  notle*  of 
prooeedlngs. — ^Where  the  mother  of 
the  child,  although  her  residence  was 
known,  was  not  given  the  required 
notice  of  the  Juvenile  court  proceed- 
ings under  which  the  probation  of- 
ficer assumed  the  custody  of  the 
child,  it  was  held  that  an  adoption 
made  on  the  consent  of  the  probation 
officer  was  not  valid  as  against  the 
mother.  In  re  Carter,  77  Kan.  765. 
93  P  684. 

9t.  In  re  McKeag,  141  CaL  403, 
74  P  1089,  99  AmSR  80;  In  re  VM\. 
Itams,  102  Cal.  70,  86  P  407.  41  AmSR 
168;  ^ker  v.  Strahorn,  33  111.  A.  59; 
Winans  v.  Lupple,  47  N.  J.  Eq.  302, 
20  A  969:  Nugent  v.  Powell,  4  Wyo. 
178,  88  .P  28,  62  AmSR  17,  20  LRA 
199.  But  see  In  re  Cozza,  168  Cal. 
514,  126  P  161,  AnnCaBl914A  214  and 
note  (holding  that  consent  of  the 
mother  to  an  adoption  was  not  dla- 

Eensed  with  merely  because  she  has 
een  divorced  from  her  husband  on 
the  ground  of  her  cruelty  toward 
him). 

[a]  anhseQuent  modlfloetlon  of  di- 
vorce deoree,^ — Where "  a  mother  has 
agreed  to  the  adoption  of  her  child 
by  another,  the  consent  of  the  father 
not  being  obtained  for  the  reason  that 
he  had  been  "the  'offending  party  in 
a  suit  for  divorce,  a  modifying  decree 
of  the  divorce  court,  subsequent  to 
the  adoption,  giving  the  custody  of 
the  child  to  the  father  for  a  part  of 
each  year,  is  Ineffectual  upon  the 
status  of  the  child  as  determined 
by  the  adoption.  TOunger  v.  Younger, 
106  Cal.  377,  39  P  779. 

[b]  Consent  of  parent  to  whom 
onstody  has  been  awarded  Is  neces- 
sary. Hopkins  V.  Antrobus,  120  Iowa 
21.  94  NW  251. 

[c]  In  Kansas  the  statute  pro- 
vides that  consent  of  the  parent  de- 
prived of  custody,  although  not  nec- 
essary, is  desirable,  and  such  parent 
may  appeal  from  decision  granting' 
petition  for  adoption.  Heydorf  v. 
Cooper,  90  Kan.  611,  135  P  578. 

[d]  In  California  under  Civ.  Code 
S  224,  as  amended  by  St.  (1911)  p 
899,  a  relinquishment  must  be  exe- 
cuted by  both  parents,  unless  there 
has  been  a  previous  adjudication  of 
adultery  or  cruelty  resulting  In  di- 
vorce. In  re  Hart,  21  CaL  A  80,  130 
P  704. 

88.  Matter  of  Williams.  102  Cal. 
70,  86  P  407.  41  AmSR  161. 

3S.  Willis  v.  Bell,  86  Ark.  473,  111 
SW  808. 

4a  In  re  McKeag,  141  Cal.  403,  74 
F  1039,  99  AmSR  80;  Purgeson  v. 
Jones.  17  Or,  294,  20  P  842.  11  AmSR 
808,  3  LRA  620.  And  Bee  statutory 
Iirovlalons.  \j{ 
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sent  of  the  guardian,^  next  friend,'*  or  next  of  kin,^ 
of  the  child  is  necessary  to  its  adopticm;  and  it  has 
been  held  that,  although  no.  mention  ia  made  in  the 
adoption  act  of  consent  by  a  guardian,  yet  where  a 
guardian  of  the  person  and  property  of  an  infant  has 
been  duly  appointed  his  consent  to  the  adoption  of 
the  ehild  is  neeeesary."  Under  the  statutes  of  other 
states,  however,  the  consent'  of  the  child's  guurdian 
is  not  necessary  to  a  valid  adoption.* 

l\  61]  a.  Of  Qwrdian  ad  Litem. '  In  some  juris- 
dictions, where  the  parents  o^  the  ehild  are  unknown, 
and  no  one  consents  to  the  adoption  or  appears,  the 
court  may  appoint  a  guardian  ad  litem  for  the  (diild, 
with  power  to  give  or  withhold  consent  to  the  ado^ 
■  tion;*  but  a  failure  to  appoint ''such  guardian  is 
at  the  most  an  irregularity  whidi  will  render  the 
decree  voidable  1^  the  infant.'* 

[$  82]  f.  Of  OharitaUe  Society.  Where  orphan 
asyloms  are  authorized  to  consent  to  the  adoption 
of  ehildrm  under  thpir  cue  in  the  same  manner  that 
parents  are  authoriized  to  consent  to  the  adoption  of 
mimur  ehildren,  an  order  authorizing  the  adoption 
of  a  minor  child  in  the  care  of  an  orphan  asylum  is 
not  sufficient  without  the  consent  of  the  manfigers  of 


41.  In  re  Edda.  137  Mass.  846:  In 
re  McCormick,  108  Wis.  284,  84  NW 
148.  81  AmSR  8»0. 

[a]  In  IttmlalmaM. — In  Dupre's' 
Succ.  116  La.  1090,  41  S  824,  it  was 
held  that  where  a  minor  had  neither 
parent  nor  tutor,  the  notarial  act  by 
which  he  was  adopted  need  not  be 
signed  by  any  one  for  him. 

[bl  ChisrdUuL  muy  oonsnit  to 
adpptlon  by  him— If^Van  Matre  t. 
B^key,  148  111.  586,  36  NE  628.  89 
AmSR  196,  23  LRA  666;  Sewall  v. 
Roberts,  11&  Mass.  262;  Bancroft  v. 
Bancroft,  53  Vt.  9. 

[c]  Ix  the  obUd  has  bo  guardian 
or  next  frUnd,  then  the  court  ia  em- 
powered to  appoint  one  for  it,  to  give 
or  withhold  consent  as  he  may  deem 
best.    In  re  Edds,  187  Mass.  346. 

4a.    In  re  E:dds,  137  Mass.  346. 

48.  Holmes  v.  Derrig,  127  lowa 
625,  103  NW  973  (holtflng  that  an 
adoption  by  an  uncle  of  a  child  who 
waa  living  with  his  grandparents 
who  were  nla  ntat  of  ktn  was  void  for 
lack  of  their  consent):  Parsons  v. 
Parsons,  101  Wis.. 76.  77  NW  147,  70 
AmSR  894  (holding  that,  under  a. 
statute  requiring  the  consent  of  the 
next  of  kin  of  a  child  abandoned  by 
its  parents,  It  Is  within  the  Jurisdic- 
tion of  -the  TOurt  to  determine  who 
are  the  next  of  kin  of  the  child 
adopted). 

44.  Burger  v.  Frakes,  67  Iowa  460, 
23  NW  746.  26  NW  735.  x 

45.  Shirley  v.  Grove,  51  Ind.  A.  17. 
98  NE:  874;  Leonard  v.  Honlsfager,  43 
Ind.  A.  607,  88  NB  91. 

46.  Woodward's  App.,  SI  Conn. 
152.  70  A  453;  In  re  £dds,  137  Mass. 
846. 

47.  Sewall  T.  Roberts,  116  Mass. 

262. 

48.  Omaha  Water  Co.  v.  Schamel, 
147  Fed.  502,  508,  78  CCA  68  (con- 
struing Nebr.  Comp.  St.  [1901]  !  6318, 
which  specifies  among  those  who  may 
consent  to  adoption  "any  person,  cor- 
poration or  association  that  shall  have 
tiad  the  lawful  custody  or  control  of 
any  minor  child  for  the  period  of 
six  months  last  preceding  for  the 
support  of  which  neither  parent  shall 
without  Just  cause  or  fault  have  con- 
tributed anything  whatever  during 
said  period") ;  Ex  p.  Chambers,  80 
Cal.  216,  22  P  138;  Matter  of  Korte, 
78  Mtsc.  278,  139  NYS  444. 

[a]  Consent  of  the  stats  board  of 
ohariUes  is  not  required  in  Massa- 
chusetta.  Purlnton  v.  Jamrock,  195 
Mass.  187,  80  NB  802,  18  LRANS  926. 

[b]  Conditional  eoassnb — ^Where 
a  Roman  Catholic  charitable  institu- 
tion surrendered  foundlings  to  a 
msirled  couple  on  condition  that  they 


should  be  brought  up  Id  the  Catholic 
faith,  the  husband,  surviving  his  wife, 
but  having  no  definite  religious  belief, 
will  not  be  granted  an  order  for  tbeir 
adoption  without  the  consent  of  thev 
institution.  Matter  of  Korte,  78  Misc. 
276.  139  NYS  444. 

4a.  In  re  Sleep,  6  Pa.  DIst.  266 
(where  it  was  held  that  a  society.  In- 
corporated in  Illinois,  and  having  a 
superintendent  for  Pennsylvania  who 
selects  advisory  boards  in  different 
places,  and  which  is  organized  for  the 
purpose  of  procuring  children  from 
thefr  parents,  or  others  in  charge  of 
them,  and  placing  them  with  persons 
who  will  have  them  legally  adopted, 
and  which  maintains  no  actual  home 
or  asylum  for  children  in  Pennsyl- 
vania, is  not  the  next  friend  of  a 
child,  nor  is  It  such  a  "charitable  in- 
stitution" as  is  provided  for  in  the 
act  of  May  19,  1887,  authorising  insti- 
tutions to  consent  to  the  adoption  of 
a  child). 

BOl  In  re  Courtright,  167  Mich.  689, 
188  NW  820  (holding  that,  although 
a  child  taken  from  a  charitable  home 
was  not  adopted  until  four  years 
thereafter,  where  it  was  shown  that 
the  delay  was  caused  by  the  unwil- 
lingness of  the  institution  to  allow  the 
adoption  until  satisfied  that  the  par- 
ents would  not  return  for  the  child, 
and  that  the  persons  who  had  charge 
of  the  child  recognized  that  their  cus- 
tody was  temporary  and  subject  to 
the  rights  of  such  Institution,  the 
care  of  the  Institution  did  not  termi- 
nate in  legal  contemplation  until  the 
child  was  adopted,  and  It  would  have 
such  a  present  care,  custody,  and  con- 
trol of  the  child  as  to  render  suffi- 
cient, under  Comp.  Laws  S  8777,  suhd 
d,  a  declaration  of  consent  to  the 
adoption  executed  by  Its  president). 

61.  In  re  Sleep.  6  Pa.  Dlst.  256; 
Booth  V.  Van  Allen,  7  Phlla.  (Pa.) 
401. 

[a]    Orphan   siylnm  managers. — 

Where  an  orphan  child  has  been  sup- 
ported wholly  at  the  expense  of  an 
orphan  asylum  for  the  period  of  a 
year  such  child  cannot  legally  be 
adopted  without  the  consent  of  the 
orphan  asylum  managers  given  In  the 
same  manner  that  the  consent  of  par- 
ents for  the  adoption  of  their  ciillaren 
is  required  to  be  given.  Ex  p.  Cham- 
bers 80  Cal.  216.  22  P  188. 

sa.  In  re  Carter.  77  Kan.  765,  93 
P  5S4  (probation  officer). 

63.  Egoff  V.  ■Madison  County  6d. 
Children's  Guardians,  170  Ind.  238, 
84  NE  151. 

64.  In  re  MacRae,  189  N.  T.  142, 
147,  SI  NB  960.  12  AnnCas  B06  and 
note  (where  the  court  said  per  Chsse. 


the  asylum.^  In  order  to  ratitle  a  charitable  society 
to  consent  to  adoption  it  must  "aint"?*  an  aetuid 
ho^ie  or  a«ylnm  where  drildren  are  supported  and 
eared  f  or,^  and  in  some  states  it  must  have  the  pres- 
ent car^  custody,  and  control  of  the  child,"*  and  ia 
other  states  it  must  have  supported  the  child  one 
year.*** 

a  83]  g.  Of  PttbUc  Official.  Under  certain  dr- 
enmstanees  the  welAure  of  the  ehild  ia  safeguarded 
by  some  statutes  by  a  requirement  of  the  consent  of 
a  designated  public  official"*  or  b<»rd  of  officials.'* 

U  84]  h.  Oit  Baeond  AdopttoL  After  the  nat- 
ural parents  have  ooneented  to  the  adoptioii  of  their 
child,  their  consent  ia  not  neoessazy  to  a  seeond 
adoption  of  the  child  after  the  death  of  its  foster 
parents,** 

85]  6.  HotiM— «.  To  Child.  Notice  to  the 
child  is  not  necessary  in  the  absence  of  a  speeifie 
statutory  provision  requiring  it.**  ' 

86]  b.  To  Natural  Parents— (1)  In  GmanO. 
Usually  the  statutes  provide  for  notice  of  the  pro- 
oeedinga  to  liie  natural  parents  of  the  child,**  and 
where  this  is  the  case  uiilure  to  give  the  required 
notice  will  render  the  proceedings  irregular  and- 

J.:  "By  the  first  adoption  the  peti- 
tioner [natural  parent]  was  by  the 
express  terms  of  the  statute  relieved 
from  all  parental  duties  toward  and 
all  responsibility  for  her.  .  - 
The  consent  of  the  parents  or  surviv- 
ing parent  of  a  legitimate  child  is 
necessary  to  a  legal  adoption,  but 
after  the  adoption  is  allowed  and  con- 
firmed the  natural  parents  or  surviv- 
ing parent  cease  In  law  to  sustain 
such  relation  to  the  minor  and  the 
consent  to  the  second  adoption  must 
be  given  by  the  foster  parents  or  the 
survivor  of  them").  But  compare 
Baskette  v.  Strelght,  106  Tenn.  549, 
62  SW  142  (where  it  was  held  that  on 
the  death  of  the  foster  parents  the 
right  of  the  natural  parents  to  the 
custody  of  the'chlld  waa  revived).  To 
same  effect  In  re  Upton,  16  la.  Ann. 
176. 

SB.  Van  Matre  v.  Sankey,  148  IJL 
S36,  S«  NE  628.  39  AmSR  198  and 
note,  2S  I^RA  665  (holding  that  the 
fact  that  a  <Alld  was  outside  the 
state  when  the  decree  of  adoption  was 
rendered,  and  was  not  notified  of  the 
proceeding,  did  not  oust  the  court  oi 
jurisdiction,  when  the  child's  domi- 
cile was  in  the  state,  and  notice  was 
served  on  Its  guardian,  who  appeared 
and  contested  the  proceeding). 

ee.  Cal.~Mi]ler  v.  Hlgglns^l4  Cat 
A.  166.  Ill  P  403. 

111.— Sullivan  v.  Peo.,  224  llL  468, 
79  NB  695. 

Ind. — Lee  v.  Back.  30  Ind.  148. 
Kan. — In  re  Carter,  77  Kan.  765.  93 
P  584. 

Mass. — In  re  Humphrey,  187  Mass. 

84. 

Or. — Furgeson  v.  Jones,  17  Or.  204, 
20  P  842.  11  AmSR  808.  3  L.RA  620. 

Wash. — Beatty  v,  Davenport,  4  5 
Wash.  555.  88  P  1109.  122  AmSR  937, 
13  AnnCaa  585. 

Wls.^chlltz  v.  Roenitz,  88  Wis. 
31.  56  NW  194,  39  AmSR  873,  21  L,RA 
483. 

[a]  Where  sd option  without  oon- 
sent  antboriseO. — ^Notice  is  required 
by  Pub.  St.  c  148  S  4,  In  all  cases 
where  written  consent  is  not  submit- 
ted to  the  court  with  the  petition, 
even  where  the  case  Is  sufficient  to 
authorize  a  decree  of  adoption  with- 
out consent  In  re  Humphrey,  137 
Mass.  84. 

[b]  ITotlce  of  seoonA  adopOon  need 
not  be  given  to  natural  parent.  In 
re  MacRae,  189  N.  T.  142,  81  NB  »S<. 
12  AnnCas  505  and  note. 

[c]  IToUoe  will  be  prestunad.  In 
the  absence  of  evidence  to  the  con- 
trary, after  a  decree  Of  adoption  and 
the  lapse  of  time.  Josser  v.  Brown, 
119  aa.  7B8.  47  ^160. 
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rid,"''  at  least  bo  for  as  regards  the  person  not  noti- 
id.^  Third  persons  cannot  take  advantage  of  a 
liliure  to  give  notice  to  the  child's  parents,  so  aa 
■  prevent  the  child  from  inheriting  from  its  foster 
a  rents.*" 

87}  <2)  PuBftt  of  Abandoned  OhUd.*"  Notice 
3  a,  parent  who  has  abandoned  his  child  is  usually 
ot  required,"*  nor  is  notice  to  the  parent  of  the  pro- 
eeding'  in  which  the  fact  of  abandonment  was  de- 
ermined  necessary  to  make  snch  proceeding  binding 
ipon  third  parties."  It  baa  been  held,  however,  that 
t.  determination  of  the  fact  of  abandonment  is  not 
oinding  upon  a  parent  to  whom  no  notice,  either 
ictual  or  constrQctive,  has  been  given  of  the  pro- 
ceedings.** 

[$88]  (3)  Parent  Deprived  of  Custody.  Under 
some  statutes  notice  to  a  parent  not  entitUd  to  cus- 
tody of  the  child  is  dispensed  with." 

[$  89]  (4)  Father  of  Bastard.  The  father  of  an 
iUe^timate  child  is  not  entitled  to  notice  of  a  pro- 
ceeding for  the  adoption  of  the"  child." 

90]  (6)  Soffldency  of  Notice.  Notice  must 
be  given  in  the  manner  prescribed,"  and  in  general 
is  sufficient  if  reasonably  adapted  to  convey  informa- 
tion of  the  pendency  of  the  proceeding  and  to  af- 
ford an  opportunity  to  be  heard."  Where  the  per- 
sons entitled  to  notice  are  unknown,"  or  are  non- 


residents of  the  state,''  notice  by  publieation  is 

sufficient. 

[$  91]  6.  Hearing  and  Determination— a.  In 
QweraL  The  statutes  of  the  various  states  specify 
with  more  or  less  minuteness  the  procedure  to  be 
observed  on  the  hearing  of  an  application  for 
adoption.'" 

[$  92]  b.  Examination  of  Parties.  In  at  least 
one  jurisdiction  the  statute  provides  for  an 
examination  of  the  parties  by  the  court,^^ 
but  this  provision  has  been  held  to  be  directory 
only." 

[$93]  a  Welfare  of  Child  Primary  Considera- 
tion. In  adoption  proceedings,  the  child  is  regarded 
as  the  ward  of  the  court,"  and  the  court  has  ample 
authority  to  make  a  full  examination  ,of  all  the'  cir- 
cumstances of  the  case.'*  The  welfare  of  the  child 
is  the  primary  consideration,'^  and  the  court  in  its 
discretion  may  grant"  or  deny''  a  petition  fpr 
adoption. 

94]   7.  Order  or  Decree — a.  Natnre.    As  to 

the  judicial  sanction  necessary  to  complete  an  adop- 
tion the  provisions  of  the  statutes  vary  widely.  Some 
of  them  require  merely  an  order  of  approval  by  a 
judge,  which  la  not  regarded  as  a  judgment.'^  Under 
other  statutes,  however,  the  decree  of  adoption  is  re- 
garded as  a  judgment  of  the  court"*  and  entitled  to 


67.  Sunivan  t.  Pec.  224  111.  46S, 
79  NE  696  [mod  12S  111.  A.  28»];  Lee 
V.  Back,  30  Ind.  148;  Taber  v.  Bouff- 
lasa.  101  Me.  S6S,  64  A  S6S. 

68.  Sullivan  v.  Pea,  224  lU.  4«8, 
79  eSS;  Beatty  v.  r>avenport,  4S 
Wash.  555.  88  F  1109.  122  AmSR  937. 
13  AnnCas  585;  Bchllts  v.  Roenltz.'8e 
Wis.  81,  56  NW  194.  39  AmSR  873.  21 
LRA  483.  • 

69.  Woodward's  Apn.,  81  Conn. 
152,  70  A  453. 

eo.  What  ooaatltates  atmaaoaaMiit 
see  supra  i  76. 

61.  Peo.  V.  Callan,  69  Misc.  187, 
124  NTS  1074;  Nugent  v.  Powell,  4 
Wyo.  173,  33  P  23.  62  AmSR  17,  SO 
LRA  199. 

ea.  In  re  McCormick,  108  Wis.  234, 
84  NW  148,  81  AmSR  890;  Parsons 
V.  ParBona.  101  Wis,  76,  77  NW  147, 
70  AmSR  S94. 

63.    Sullivan  T.  Peo.,  224  111.  468, 
79  NE  695  [afF  126  111.  A.  S891  (hold- 
ing that  a  father  who,  although  living 
In  the  state,  was  given  no  notice  of 
the  proceeding,  could  attack  the  de- 
cree of  adoption  on  habeas  corpus, 
whether  or  not  tne  statute  provided 
for  notice;  and  that  an  allegation  In 
the  petition  that  he  had  deserted  and 
abandoned  his  child  did  not  obviate 
the  necessity  for  notice  to  him);  Mat- 
ter of  Livingston,  IBl  App.  Dlv.  1, 
135  NYS  328  (holding  that,  although 
the  Domestic  Relations  Law  does  not 
require  notice  to  be  given  to  a  non- 
consenting  parent  who  is  claimed  to 
have  abandoned  his  child,  neverthe- 
less the  court  cannot,  without  actual 
or  constructive  notice  to  such  parent, 
make  a  binding  determination  that 
he  has  forfeited  his  rlghta  to  the 
eustody  of  the  child,    fhn  question 
waa  raised  on  habeas  corpus);  Mat- 
ter of  Hoore,  72  Misc.  644,  182 
249  (holding  that  notice  to  parent  Is 
necessary  to  make  a  finding  of  aban- 
donment conclusive  as  against  such 
parent  and  that  the  question  could 
De  raised  either  on  habeas  corpus  or 
on  motion  to  vacate   the   order  of 
adoption):  Schlltz  v.  Roenlts.  86  Wis. 
31,  40,  56  NW  194,  39  AmSR  873,  21 
LRA  488  (where  the  court  said,  per 
Pinney.  J.:    "The  contention  that  the 
county  court  could,  without  notice  to 
the  plalntlfF,  or  opportunity  to  him 
to  defend    against    the    charge,  of 
abandonment,  grant  an  order  depriv- 
ing the  plalntifC  of  his  most  sacred 
natural  rights  In  respect  to  his  child, 
so  JfldoiMly  vuardM  and  protMstM 


by  the  laws,  ofTends  against  all  our 
ideas  respecting  the  administration 
of  Justice,  and  is  opposed  to  the  prin- 
ciples which  lie  at  the  foundation  of 
all  Judicial  srstems  not  essentially 
despotic  in  their  character  and  meth- 
ods  of  procedure").  , ,  „  ,  . 

64.  Miller  v.  Hlgglus,  14  Cal.  A 
156,  111  P  403  .(holding,  however,  that 
where  custody  had  been  awarded  the 
mother  only  until  the  further  order 
of  the  court,  and  at  a  subsequent  hear- 
ing the  court  had  intimated  its  Inten- 
tion to  transfer  the  custody  to  the 
father,  the  latter  was  entitled  to  no- 
tice of  an  adoption  proceeding  insti- 
tuted during  the  penoency  of  tne  pro- 
ceeding' for  custody  of  the  child). 

66.  ^n  re  Oibson,  154  Mass.  378, 
28  NE  296. 

[a]  The  reason  Is  that  he  Is  not 
a  legal  parent  within  the  meaning  of 
the  statute.  In  re  Oibson.  164  Mass. 
378.  28  NB  296. 

66.    See  statutory  provisions. 

er.  Stearns  v.  Allen,  183  Mass.  404, 
67  NE  349,  97  AmSR  441. 

[a]  Bow  snflloisnoT  of  notice  ds- 
tennlBsO. — The  question  of  the  suf- 
ficiency of  service  of  an  order  of  no- 
tice Issued  by  the  probate  court, 
under  Pub.  St.  c  148,  upon  a  petition 
for  the  adoption  of  a  child,  is  for 
that  court:  In  deciding  it,  that  court 
Is  not  confined  to  the  return,  and,  on 
an  appeal  to  this  court,  will  be  pre- 
sumed to  have  satisfied  Itself  that 
the  return  was  properly  made.  In 
re  Bdds.  137  Mass.  846.  m 

68.  Omaha  Water  Co.  V.  Sdnunel, 
147  Fed.  502,  78  CCA  68. 

69.  Stearns  v.  Allen,  183  Mass.  404, 
67  NB  349,  97  AmSR  441;  Furgeson  v. 
Jones,  17  Or.  204,  20  P  842,  11  AmSR 
808,  3  LRA  620. 

[a]  Computation  of  time. — ^Where 
the  statutes  require  notice  by  publi- 
cation ten  days  prior  to  the  day  of 
hearing,  the  ten  days  are  to  be  com- 
puted by  excluding  the  day  on  which 
the  publication  was  completed  and 
including  the  day  fixed  for  hearing. 
Omaha  Water  Co.  v.  Schamel.  147 
Fed.  603,  7S  CCA  68.  See  generally 
Time  188  Cyc  317  et  seq]. 

70.  See  statutory  provisions. 

71.  In  re  Williams,  102  Cal.  70,  86 
P  407.  41  AmSR  163  (construing  Civ. 
Code  S  227). 

73.  In  re  Williams.  102- Cal.  70,  86 
P  407.  41  AmSR  163  (holding  that  a 
fallur*  to  t*T™*ntt  all  the  pulles  to 


the  proceeding  separately  will  not 
render  the  proceeding  void). 

[a]  VaUws  to  CTmlns  tb«  flrthw 

does  not  affect  the  validity  of  the 
adoption  where  the  court  has  acquired 
Jurisdiction  df  all  the  parties  whose 
consent  is  necessary,  and  the  finding 
Is  that  "all  persons  whose  consent  is 
necessary  have  appeared  herein  as 
provided  by  law."  In  re  McKeag,  141 
Cal.  403.  74  P  1089,  99  AmSR  80. 

[b]  HraiHlnatlon  of  «Uld  aadsv 
age  of  conssnt  not  miBi— In  re 
Johnson.  98  Cal.  fiSl*  IS  F  4<0,  21 
LRA  380. 

73.  Brown  t.  Brown.  101  Ind.  840 
(holding  that  the  silence  of  a  minor 
child  eighteen  years  of  age  as  to  the 
insanity  of  the  adopting  parent  did 
not  invalidate  the  adoption). 

74.  Brown  v.  Brown.  101  Ind.  340. 

76.  Knight  v.  Gallaway,  42  Wash. 
413,  86  P  21. 

78.  Matter  of  .Ward,  69  Misc.  328, 
112  NTS  282.  But  see  In  re  Cosza. 
163  CalT 514,  126  P  161,  AnnCa8l914A 
214  (holding  that  the  court  has  no 
discretion  to  make  an  order  of  adop- 
tion merely  because  It  deems  that  the 
interest  of  the  child  will  be  promoted 
thereby). 

77.  In  re  Peterson,  212  Pa.  453, 
61  A  1006  (holding  that  while  the 
court  may  refuse  to  permit  the  adop- 
tion If  not  convinced  that  the  child's 
welfare  will  be  advanced,  an  approval 
by  the  court  only  confirms  the  action 
or  the  adopting  parent);  In  re  Wells, 
60  Wash.  518,  111  P  778  (holding  that 
where  the  maternal  grandparents  of 
an  orphan  child  applying  for  the  adop- 
tion of  the  child  showed  that  they 
were  suitable  morally  and  financially 
to  care  for  the  child,  and  a  brother 
and  sister  of  the  deceased  father  of 
the  child  applied  for  guardianship, 
and  showed  their  fitness  to  properly 
care  for  the  child,  he  having  no  es- 
tate, the  denial  of  the  petition  Tor 
adoption  was  within  the  discretion 
of  the  court  and  will  not  be  disturbed 
on  appeal). 

TC.  In  re  Johnson,  98  CaL  631,  S3 
P  46(L  21  LRA  380;  Bird  v.  Toung,  66 
Oh.  St.  210,  46  NB  819  (holding  that 
the  entry  required  by  statute  was 
not  a  Judgment  and  might  be  made 
by  a  Judge  as  distinguished  from  a 
court).    See  also  supra  Ifi  40-46. 

79.  Hill's  App.,  9?  Me.  82,  63  A 
885. 

[a]  An  InfonnaS  msmonuanm 
made  and  alvned  by  a  Judge  for  pur* 
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full  force  and  effect  as  such."^ 
'  [$  95]  b.  Contetats— (1)  In  OenerftL  To  the  ex- 
tent that  the  contents  of  the  decree  are  prescribed 
by  Bt^tnte,  a  conformity  to  the  statutory  require- 
ments is  eaaential  to  the  validity  of  the  adoption 
bat  wh^  the  statute  does  not  specify  what  the  order 
shall  contain,  anything  vhieh  fairly  shows  the  re- 
quired improval  is  usually  sufficient. 

[$  96]  (3)  Facts  Necessary  to  JnrladicUoiL  In 
general  the.  decree  should  set  forth  all  facts  that  are 
necessary  to  the  jurisdiction  of  the  court,"*  and  the 
existence  of  jurisdictional  &cts  not  recited  will  not 
be  presumed  in  support  of  the  decree.**  Thus  under 
particular  statutes  it  has  been  held  that  the  decree 
must  show  the  residence  of  the  child  in  the  county 
in  which  the  proeeeduigB  were  held,^  and  the  aban- 
donmoit  or  cpnsent  of  the  natural  parents."  But 
under  other  statutes  it  has  been  held  that  where  the 
court  enteritag  the  decree  of  adoption  had  general 
jurisdietitm  in  such  matters,,  it  would  be  presumed 
that  the  petition  was  presented  in  the  proper  coun- 


ty," and  that  the  decree  need  not  afl^mativdy  show 
the  residence  of  the  parties  in  the  eoraily  where  the 
decree  was  made,^  and  that  it  may  be  sustained  oa 
ooliateral  attack,  althoui^  it  did,  not  show  the  name 
of  the  infant's  father  or  guardian,  or  whether 
they  were  living  or  had  consented  to  the  adop> 
tion.«»  , 

97]  (S)  Finding  of  TntUi  of  Anegations  in 
PeiitiofL  Some  statutes  provide  that  the  order  or 
decree  must  contain  a  finding  that  tiie  idl^tions  in 
the  petititm  are  true.*" 

[i  98]  (4)  Texms  of  Adoption.  Some  statutes 
require  the  benefits  to  be  conferred  to  be  speciSeally 
set  oirt  in  the  decree,'^  but  it  has  been  held  that  all 
the  terms  of  adoption  need  not  be  recited  where  the 
effect  of  the  adoption  is  fixed  by  another  section  of 
the  statute.*' 

[$  99]  (5)  Wliat  Snlftdttit  Oomvliaace  ivith 
Statote.  A  substantial  compliance  with  the  statu- 
tory requirements  as  to  the  contents  of  the  decree  is 
usually  deemed  sufficient,""  e^cially  as  against  a 


poses  of  reference  merely  has  no 
bearing  on  and  does  not  In  &ny  way 
affect  the  validity,  of  the  final  decree 
of  the  court  maklnK  the  adoption. 
HUVs  App.,  97  Me.        6S  A  885. 

80l  Ferguson  v.  Herr,  64  Nebr. 
649.  90  NW  626,  94  NW  642.  See 
Infra  I  100.  „ 

81.  In  re  McCormlck,  108  Wis. 
£14,  84  NW  148,  81  AmSR  890  (hold- 
ing that  under  a  statute  providing 
fhat  no  adoption  shall  be  made  with- 
out the  written  consent  of  the  child's 
parents,  unless  the  0010*1  shall  find 
that  one  of  the  parents  has  aban- 
doned the  child,  when  such  consent 
may  be  given  by  the  parent  having 
the  care  of  the  child,  en  order  of 
adoption  baaed  upon  the  abandonment 
of  the  child  by  the  parents,  which 
does  not  find  that  tne  parents  or 
either  of  them  had  abandoned  the 
child,  and  which -does  not  mention 
the  name  or  residence  of  either  of 
them,  although  it  appears  from  the 
record  that  they  were  both  livine  in 
the  county  at  the  time,  is  clearly  a 
nullity  as  against  them). 

[a]  Cannot  he  parUaUy  void  and 
mrtullj  valld^— "An  order  of  adop- 
tion not  made  In  conformity  with  the 
statute  is  absolutely  void.  It  cannot 
be  valid  in  part  or  void  In  p^rt.  It 
Is  either  valid  or  void  in  its  entirety, 
and  any  one  interested  can  take  ad- 
vantage of  its  Invalidity."  'WlUls  v. 
Bell,  86  Ark.  473,  111  SW  808. 

[b]  Amendment  of  prooeedlag*. — 
To  prevent  an  attempt  to  nullify  an 
order  of  adoption,  by  the  subsequent 
alteration  of  a  recital  in  the  motion 
papers  on  which  the  order  was  grant- 
ed, the  court  will  cause  the  papers  to 
be  amended,  by  restoring  them  to 
their  original  condition.  Matter  of 
Carpenter,  74  Misc.  127.  133  NYS  735. 

88.  In  re  Bvans,  lOS  Cal.  562,  39 
P  860  (where  an  indorsement  on  the 
agreement  of  adoption  that  the  agree- 
ment was  "hereby  approved  by  me, 
and  ordered  filed  with  the  county 
clerk"  was  held  sufficient).  See  also 
Newman's  Est.,  76  Cal.  213.  16  F  887, 
7  Amait  146. 

[a]  Batrtaksla  eTtdsnoe  may  be  re- 
ceived to  show  that  the  adopting 
parent  and  the  Judge  were  both  resi- 
dents of  the  same  county  where  the 
order  does  not  show  that  fact.  In 
re  WUIiama,  102  CaL  70,  86  P  407, 
41  AmSR  168. 

[b]  A.  rscord  OB  a  OataolMa  ptooe 
of  papar  retained  among  the  papers 
of  the  probate  Judge's  office,  show- 
ing his  consent  ana  approval  of  the 
adoption,  is  sufilclent  under  a  statute 
requiring  a  record  of  his  approval 
of  an  agreement  of  adoption,  hut  not 
prescribing  the  manner  in  which  the 
record  shall  be  kept.  Nugent  v. 
Powell,  4  Wyo.  178,  88  P  28,  «2  AmSR 
17.  20  LRA  199. 


[c]  SlfBtatf  %r  d«k  onlT—- tTnder 
a  statute  which  authorised  the  Jus- 
tices of  the  supreme  court  of  Hawaii 
at  chambers  to  legalize  the  adoption 
of  children.  Out  which  did  not  pre- 
scribe the  practice  to  be  pursued,  an 
order  of  adoption  piode  by  the  court 
but  signed  by  the  clerk  only,  and 
granted  upon  a  sworn  petition, ,  and 
after  all  tne  parties  were  before  the 
court  but  not  sworn  as  witnesses,  is 
valid.  Paris  v.  Kealoha,  11  Hawaii 
450. 

88.   Ward  v.  Maniess,  76  Ark.  12, 

86  8W  822;  In  re  McKeag,  141.  CaL 
403,  74  P  1089,  99  AmSR  80. 

[a]  Bflsot  of  oontradlotoiT  **- 
eltals.^ — A  recital  that  the  mother  of 
the  child  abandoned  her  for  more  than 
a  year  is  not  overcome  by  recitals 
that  the  mother  was  living,  and  ob- 

iected  to  the  adoption,  and  appeared 
n  court  with  her  objections,  and  Uiat 
eight  months  previously  the  mother 
applied  to  the  court  rsr  a  similar- 
order  for  adoption  of  the  child  by 
another.  Richards  v.  Matteson,  8  S. 
D.  77.  65  NW  428. 

[bi  Torms  of  orders  or  deoxees 
of  adoption  see  Morris  v.  Dooley,  69 
Ark.  488,  28  8W  30,  480;  Paris  v. 
Kealoha,  11  Hawaii  450;  Watts  v. 
Dull,  184  111.  86,  66  NE  308:  Tynan 
V.  Welnhard,  153  IlL  698,  38  NG  1014 
[aff  63  111.  A.  17];  Barnard  v.  Bar- 
nard, 119  111.  92.  8  NB  320;  Barnes  v. 
Allen,  26  Ind.  222;  Cubltt  v.  Cubltt, 
74  Kan.  353,  86  P  475;  Hill's  App..  97 
Me.  82.  53  A  885;  Foster  v.  Waterman. 
124  Mass.  692;  Ferguson  v.  Herr,  64 
Nebr.  649,  90  NW  625,  94  NW  542; 
Wilson  v.  Otis,  71  N.  H.  488,  58  A  439. 
93  AmSR  664;  Furgeson  v.  Jones,  17 
Or.  204.  20  P  842,  11  AmSR  808.  3 
LRA  620;  Wolfs  App.,  10  Pa.  Oas. 
139.  13  A  760;  Brown's  Adoption.  26 
Pa.  Super.  259;  Sankey's  Case,  4  Pa. 
Co.  6M:  Richards  v.  Matteson,  8  8.  D. 
77,  6^NW  428:  Qulnn  v.  Quinn,  6  S. 
I>.  828.  58  NW  808,  49  AmSR  876; 
Bland  v.  Qollaher,  (Tenn.  Ch.  A.)  48 
SW  S20. 

84.  In  re  Mc(>>rmlck,  108  Wis.  234, 
84  NW  148,  81  AmSR  890  (holding 
that  abandonment  or  consent  of  nat- 
ural parents  will  not  be  presumed). 

[a]  VTMnnvtlm  of  xeiraUtitr^ 
"The  adoption  under  the  laws  of  this 
state  must  be  assumed  for  the  pur- 
poses of  this  cause  to  be  regular  and 
complete,  as  the  maxim,  'Omnia  pras- 
sumuntur  rite  et  solemnlter  ease  acta 
donee  probetur  in  contrarium'  applies 
to  any  such  Judicial  act  of  record." 
Matter  of  Anonymous,  80  Misc.  10, 
12.  141  NTS  700. 

86.  Ward  v.  Magness,  76  Ark.  12, 
86  SW  822. 

80.  In  re  McCormlck.  lOS  Wis.  234, 
84  NW  148,  81  AmSR  890. 

87.  Adams  v.  Adams,  102  Mlsa. 
269,   69   8   84    (collateral  attack); 


Crocker  v.  Batch,  104  Tenn.  C,  66  SW 
807. 

,-*fti_-Crocker  v.  Balch,  104  Tenn.  6. 
66  SW  807  (where  It  was  said  that, 
the  court  having  general  iurlsdictlcm 
in  such  matters,  the  reudenoe.wlU 
be  presumed). 

26lf'69*SM"  ^'  ■"•^  *^ 
„•»■  Watts  T.  DuU,  184  UL  86,  56 
NEi  SOS. 

__8l.  Beaver  v.  Crump,  76  Hiss.  34, 
22  8  432  (holding  that  heirship  as  a 
benefit  was  not  included  unless  spe- 
cifically conferred  by  the  decree,  and 
that  where  the  petition  stated  that 
petitioner  proposed  to  devise  to  the 
minor  all  the  balance  of  his  property 
that  he  did  not  specifically  devise  or 
bequeath  to  others,  the  description 
was  too  indefinite  to  authorise  a  de- 
cree of  specific  performance  of  the 
petition  as  a  contract  to  convey). 
„W-  Crocker  v.  Balch,  104  Tenn.  6. 
55  SW  807;  Sandon  v.  Sandon.  123 
Wis.  60S,  101  NW  1089  (holding  that 
the  decree  need  not  recite  that  tbe 
natural  parents  shall  be  deprived  of 
all  legal  rights  In  regard  to  the 
child). 

[a]  In  Klsslssjlgpl  the  adoption  de- 
cree can  only  secure  to  the  infant 
the  particular  benefits  proposed  in 
the  petition,  but  the  decree  may  grant 
part  only  of  the  petltloner'a  prayer, 
as  may  appear  to  t>e  for  the  Infant's 
best  interests.  Beaver  T.  Crumo.  76 
Miss.  34,  23  8  482. 

93.  Wilson  V.  Otis,  71  N.  H.  488. 
68  A  438,  93  AmSR  564;  In  re  Peter- 
son, 212.  Pa.  468,  61  A  1006:  Crf>cker 
v.  Balch,  104  Tenn.  6,  66  8W  207; 
Sandon  v.  Sandon.  12S  Wis,  80S,  101 
NW  1089. 

[a]  J1idffm«ittnotpvQp«nr«nt«rsd. 
—A  Judgment  of  adoption  having 
been  rendered,  although  not  actually- 
entered  up  In  the  technical  form  of 
a  decree.  Is  good  as  against  coHateAtl 
attack.  Wilson  v.  Otis,  71  N.  H.  4SS, 
63  A  439,  93  AmSR  664. 

[b]  TailnM  to  stats  Oat  oUld  Is 
••fonndUay."— An  order  -  finding  that 
the  parents  are  dead  and  that  the 
child  has  no  guardian  or  next  of  kin 
living  in  the  state  capable  of  giving 
consent  la  not  defective  for  ^ilure 
to  find  that  the  child  Is  a  "foundling." 
under  a  statute  requiring  the  order 
to  find  that  such  child  has  no  father 
or  mother  living,  or  no  next  of  kin 
living  in  this  state  capable  of  giving 
consent,  or  is  a  foundling.  Mimger 
V.  Munger.  184  IlL  A.  512. 

[c]  HLstake  Ja  name. — ^Where  It 
clearly  appears  from  the  record  in 
adoption  proceedings  that  all  inter- 
ested parties  were  present  In  court, 
and  that  the  court  made  an  order  that 
the  Infant  be  adopted,  the  mere  fact 
that  the  name  of  the  mother  of -the 
infimt  appears  bHthe  Drder|(tf  adop- 
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collateral  attack.'* 

100]  c  Effect  of  Decree."  A  final  decree  of 
adoption  is  conclusive  upon  all  persons  interested 
in  the  proceedings.^  It  has  been  held,  furthermore^ 
that  the  order  may  be  so  drawn  as  to  cure  defects  in 
the  former  proceedings,"''  and  that  the  entry  of  the 
order  of  adoption  includes  a  finding  of  all  faets 
necessary  to  the  validity  of  the  order  and  not  in- 
consistent -with  other  faets  disclosed.*' 

[f  101]  d.  Entry  of  Order  Nnxte  pro  Time." 
Within  a  reasonable  time  after  the  adoption  pro- 
ceedings wtre  had,  an  order  of  adoption  may  be 
entered  nunc  pro  tunc,  or  a  decree  of  adoption  pre- 


viously granted  may  be  amended  by  an  order  nune 
pro  tunc;^  hat  a  decree  of  adoption  nunc  pro  tunc 
has  been  refased  after  the  lapse  of  twenty 
years,  where  no  reason  was  shown  for  the 
delay.* 

[(  102]  8.  AppteL  The  adoption  statntes  nsnal- 
ly  make  provision  for  appeals  by  the  parties  to  the 
proceeding  *  bat  it  has  been  held  that  in  the  absence 
of  such  provision  no  appeal  will  lie.*  Certiorari  is 
the  proper  remedy  to  review  the  proceedings  where 
there  is  no  proviBi<m  for  an  appeal,"  and  to  some 
extent  a  review  may  be  had  on  habeas  corpus/  or 
by  an  application  to  set  aside  the  adoption.*^ 


IS.   BEVOEINa  OB  SETTINa  ASIDE  ADOPTIOIT 


103]  A:  In  General— 1.  What  Action  Keces- 
sary.  A  collateral  agreement  signed  by  the.adoptive 
parent  a  few  days  after  the  execution  of  the  deed  of 
adoption,  providing  that  the  natural  mother  could 
have  the  child  "at  any  time  she  calls  for  him,"  does 
not  revoke  the  adoption,*  and  as  a  general  rale,  such 
revocation  may  be  effected  only  by  judicial  proceed- 
ings instituted  for  that  purpose.^ 

[$  104]  2.  Jurisdictton.  An  application  to  re- 
voke an  order  or  decree  of  adoption  should  usniUly 


be  presented  to  the  court  in  which  Uie  order  or 
decree  was  made,'^  but  in  some  states  l^e  court  de- 

.  creeittg  the  adoption  has  no  power  to  revoke  it.^^ 
So  the  jurisdiction  of  the  trial  court  to  revoke  an 
adoption  must  not  be  construed  as  abrogating  the 
right  of  a  higher  court  to  control  the  custody  of  in- 
fants by  the  writ  of  habeaa  corpus,"  nor  as  exclud- 
ing relief  by  a  court  of  bquity  in  a  pioper  case.^* 
Different  courts         exercise  concurrent  jurisdio- 

.  tion  where  the  constitution  or  statutes  so  provide."* 


tlon  where  the  name  of  the  adopting 

Iiarent  should  have  been  written  is 
m material,  where  It  is  clearly  ap- 
parent that  it  was  an  oversight  and 
a  mistake,  and  that  the  name  of  the 
adopting  pifrent  was  Intended.  Cu- 
bltt  V.  Cubitt,  74  Kan.  353,'8<  P  475. 

[  d  ]  »e«ldw>c«  of  p«r«Bt> — ^Under 
the  statute  authorizing  adoption,  and 
providing  that  the  petition  for  adop- 
tion shall  state  "whether  sucdi  child 
has  either  father  or  mother  living, 
and,  if  so,  where  they  reside,"  an 
order  for  adoption  which  recites  "that 
the  mother  of  said  boy  died  soon 
after  his  hlrth,  and  the  residence  of 
the  father.  If  living,  is  unknown  to 
petitioner,'*  in  the  absence  of  the 
petition,   shows  a  substantial  com- 

gliance  with  the  law.  Coleman  v. 
oleman.  81  Ark.  7,  98  SW  733. 
[e]  Intent  of  »doptlii|r  paraV' 
In  determining  whether  or  not  a 
child  has  been  adopted,  the  literal 
decree  of  the  court  Is  not  the  only 
essential  or  governing  fact,  but  the 
cardinal  fact  is  the  intent  of  the 
ftdbptlng  parent.  In  re  Peterstin,  212 
Pa.  463,  61  A  1005. 

04.  See  cases  supra  S  96,  and  infra 
IS  lis,  114. 

96.  EllCect  of  adoption  see.  Infra 
IS  117-138. 

•6.  Caldwell's  Succ,  114  la.  195, 
SOS,  38  8  140,  108  AmSR  341  (holding 
that  the  decree  concluded  the  adopter 
and  his  collateral  heirs):  Ferguson 
T.  Herr,  64  Nebr.  649,  90  NW  625,  94 
NW  &42. 

87.  Von  Beck  v.  Thomsen,  44  App. 
Dlv.  373,  60  NTS  1094,  7  NTAnn<&s 
33  taff  167  N.  T.  601,  60  NE  1121] 
(holding  that  an  objection  to  a  pro- 
ceeding for  the  adoption  of  a  child, 
that  the  agreements  for  its  adoption 
were  not  executed  in  the  presence  of 
the  Judge  before  whom  the  proceed- 
ings were  had.  Is  immaterial,  where, 
by  the  order  entered,  the  Jud!ge  him- 
self certlfles  that  the  persons  adopting 
the  child  appeared  before  him,  that 
the  child  was  present,  and  that  suoh 
parties  executed  the  necessary  con- 
sents). 

_,  98.  Wilson  V.  Oils.  71  N.  B.  483, 
63  A  439,  93  AmSR  564. 

99.  See  generally  Orders  [29  Cyc 
1516  et  seQ];  Judgments  [SS  Cyc  840 

et  seq]. 

1.  ward  V.  Magness,  75  Ark.  12, 
86'  SW  822  (holding  that  where  in  an 
adoption  proceeding  It  was  proved 
that  the  child  was  a  resident  of  the 
county  where  the  proceedings  were 
held,  and  hence  was  within  the  Ju- 
risdiction of  the  court,  and  the  court 
trb  found,  but  th^  clerk  did  not  Insert 


such  finding  In  the  order  of  adoption, 
the  court  nad  power  fifteen  years 
thereafter  to  amend  the  order  nunc 
pro  tunc  by  inserting  such  finding). 

8.  Welnhard  v.  Tynan,  68  111.  A. 
17  [aff  163  111.  6B8,  S8  NB  1014]. 

3.  See  statutory  provisions.  And 
see  Purinton  v.  Jamrock,  195  Mass. 
187,  80  NB  802,  18  L.RANS  926:  Fer- 
guson V.  Herr.  64  Nebr.  649,  90  NW 
626.  94  NW  642:  Buckley  v.  Hammond. 
29  R.  I.  442,  72  A  389. 

[a]  By  next  friend  of  ndovMl 
oUUL — It  was  held  in  Hurray  v.  Bar- 
ber, 16  R.  I.  612,  17  A  553,  that  a  Child 
adopted  by  a  decree  of  the  probate 
court,  on  a  petition  alleging  aban- 
donment by  the  natural  father,  might 
appeal  from  said  decsree,  the  fauier 
acting  as  next  friend  for  the  appeal. 

[bj  One  who  has  no  Tight  to  the 
onsiodj  of  a  «UU  and  who  has  not 
been  appointed  guardian  cannot  com- 
plain on  appeal  of  the  action  of  the 
court  In  adoption  proceedings,  merely 
because  the  mother  of  the  child  made 
an  ineffectual  attempt  to  appoint  the 
appellant  as  a  testamentary  guardian. 
In  re  Allen.  162  Cal.  626,  124  P  237. 

4.  Meyers  v.  Meyers,  32  111.  A.  189 
(holding  that  the  only  remedy  open 
to  the  natural  parent  was  by  habeas 
corpus);  X<ewis  App.,  (PaO  10  A  126. 

[a]  The  nwt  of  Un  of  the  adopt- 
ing  pw«at  are  not  entitled  to  appeal 
from  the  decree  of  adoption,  under 
a  statute  providing  for  an  appeal  by 
'%ny  petitioner  or  any  such  child." 
GTa.7  V.  Gardner,  81  Me.  E64,  18  A  286. 
See  also  Fiske  v.  Pratt.  167  Mass.  88, 
31  NE  715:  Tucker  v.  Flak,  164  Mass. 
574,  28  NB  1051. 

lb}   Child's  lenl  nudUn  is  not 

entitled  to  appeal  under  the  Indiana 
statute.  Shirley  v.  Grove,  61  Ind.  A. 
17,  98  NS  874;  Leonard  v.  Honlsfager, 
48  Ind.  A.  607,  88  NE  91. 

[c]  Parent  who  has  been  diTMted 
of  enstody  of  the  ohlld  and  who  was 
not  a  party  to  the  adoption  proceed- 
ing Is  not  entitled  to  appeal  from 
an  order  of  adoption.  Egoff  v.  Guar- 
dians, 170  Ind.  238,  84  NB  161. 
'  6.  Matter  of  Bastin,  10  Pa.  Super. 
670.  See  generally  Certiorari  [6  Cyc 
738  et  seq]. 

6.  See  In  re  Cozza,  163  Cal.  514,  126 
P  161,  AnnCaal914A  214  (holding  that 
on  appeal  by  a  mother  from  an  order 
of  adoption  made  without  her  consent, 
the  court  will  not,  on  reversing  the 
order  of  adoption,  direct  the  restora- 
tion of  the  child  to  the  mother;  but 
her  remedy  Is  by  habeas  corpus). 
And  see  generally  Habeaa  Corpus  [21 
Cyo  330  et  seq].  ' 

7.  See  Infra  8f  108-llS. 


iB  general  see  Judgments  [23  Cyo  889 

et  seq]. 

9.  Matter  of  Clements,  78  Mo.  862 
[aft  12  Mo.  A.  6»2]. 

la  Tucker  v.  Flak,  164  M^ss.  574, 
28  NB  1061. 

[a]  Tom  of  petltfon  for  rerooa- 
tSmi  of  adoption  see  Sankey's  Ca,se,  4 
Pa.  Co.  624  [aff  10  Pa.  Cas.  189,  13 
A  760]. 

[b1  Form  of  order  TaoatlBg  order 
of  aaoption  see  Morrison  v.  Sessions, 
70  Mich.  297,  38  NW  249,  14  AmSR  600. 

[c]  Vot  vj  aot  of  paztlMy — "Under 
all  systems  of  law  which  recognise 
adoption  of  children,  emancipation 
from  parental  power  and  control,  or 
an  abrogation  of  the  artificial  relation, 
is  also  recognised  and  is  treated  as 
an  act  by  operation  of  law  and  not 
as  an  act  of  the  parties  to  the  adop- 
tion. In  other  words,  the  state  alone 
can  determine  when  the  relation  of 
parent  and  child  ceases."  Matter  of 
Ziegler,  82  Mlsa  346,  363,  143  NTS  662. 

11.  Tucker  v.  FIsk.  164  Mass.  674, 
28  NB  1051;  Matter  of  Trlmm,  30 
Misc.  493.  497,  63  NTS  952.  7  NTAnn 
Cas  293  (where  the  court  says:  "The 
power  to  abrogate  an  order  of  adop- 
tion does  not  rest  In  a  court  other 
than  that  whichgranted  It");  Booth 
V.  Van  Allen,  7  Phlla.  (Pa.)  401. 

[a]  Oowte  of  eoneonmt  JwMl^ 
tiOB. — ^The  surrogate's  court  and 
ooonty  court  have  concurrent  Juris- 
dlcticni  over  adoption  proceeding  and 
consequently  the  surrogate's  court  has 
no  power  to  reylew  either  directly  or 
collaterally  an  order  of  adoption  made 
by  the  county  court.  Matter  of 
Ward,  59  Misc.  328.  112  NTS  282; 
Matter  of  Trlmm,  80  Misc.  493,  63 
NTS  982.  7  NTAnnCas  293. 

IS.  In  re  Bush,  47  Kan.  264,  27  P 
1003  (holding  that  the  probate  court 
acted  without  Jurisdiction  In  setting 
aside  Its  order  of  adoption). 

13.  In  re  Bush,  47  Kan.  264,  27  P 
1003;  Peo.  v.  Paschal,  68  Hun  344, 
22  NTS  881  (where  It  was  held  that 
L.  [1884]  c  488  <  12,  which  provides 
for  an  application  to  the  surrogate's 
court  for  a  rescission  of  an  agreement 
of  adoption,  does  not  deprive  the  su- 
preme court  of  Jurisdiction  to  take 
a  child  from  Its  adoptive  parents  by 
habeas  corpus,  on  proper  showing). 

14.  Brown  v.  Brown,  101  Ind.  840 
(holding  that  "the  remedy  of  a  per- 
son who  asserts  that  an  order  direct- 
ing the  adoption  of  a  child  Is  invalid, 
because  of  the  mental  Incapacity  of 
the  adoptive  father.  Is  In  equity"). 

15.  Hatter  of  Zlegler,  82  Misa  246, 
14S  NTS  Ml 
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Thus  a  court  given  jurisdiction  of  proceedings  for 
the  abrogation  of  an  adoption  may  exercise  such 
jurisdiction,  although  the  adoption  proceedings  were 
had  in  another  court  or  before  another  judge.**  An 
order  of  adoption  made  by  a  court  without  jnrifidio- 
tiou  may  be  vacated  by  such  court.*' 

[i  105]  3,  Parties.  Proceedings  to  revoke  a  de- 
cree of  adoption  may  be  maintained  by  the  natural 
or  adoptive  parents  of  the  child.**  So,  upon  the 
death  of  the  adoptive  parent,  such , proceedings  may 
be  maintained  by  his  heirs  and  legal  representatives, 
at  least  where  it  is  alleged  that  the  adoption  was 
procured  by  fraud.**  Under  some  statutes,  parties 
whose  consent  to  an  original  adoption  would  be  nec- 
essary must  appear  and  give  their  consent  to  an 
abrogation  of  sneh  adoption.^     An  action  to  re- 


Ift.  Matter  of  Zlepler,  82  Misc.  346, 
143  NTS  562  (holding  that  under  the 
New  York  statute  proceedings  Tor 
the  abroeatton  of  an  adoption  are 
distinct  from  the  adoption  proceed- 
ings, and  that  the  power  given  to 
the  surrogate  court  to  abrogate  adop- 
tions may  be  exercised,  notwithstand- 
ing tha  adoption  was  mada  in  a 
proceeding  before  a  Justice  of  the 
supreme  court) . 

17.  Matter  of  Johnaton.  76  Mtac- 
J74,  137  NTS  92. 

18.  In  r«  OatJkowskL  IS  Pa.  Co. 
191;  In  rfl  Sovanofsky,  18  IduioLRev 
(Pa.>  SO:  In  r«  Blair,  11  WklyNC 
(Pa.)  83». 

le.  Tucker  v.  Flsk.  164  Ifoss.  B74, 
28  NB  1061. 

[a]  ChKnuOa  of  objeetlm  fej  IwirB. 
—No  action  for  revocation  may  be 
maintained  by  the  collateral  heirs  and 
legal  representatives  on  any  ground 
that  would  not  have  been  open  to  the 
adoptive  parent,  if  living.  In  re 
Williams.  102  Cal.  70,  8«  P  407,  41 
AmSR  163;  Cubltt  v.  Cubltt,  74  Kan. 
3S3,  86  P  476:  Brown's  Adoption,  25 
Pa,  Super.  259;  Sankey's  Case,  4  Pa. 
Co.  624  [aff  10  Pa.  Cas.  139,  13  A 
760].  And  see  In'reThell,  14  WklyNC 
(Fa.)  422. 

aa  Matter  of  Ztegler,  82  Mlso.  84t, 
143  NTS  662. 

[a]  The  oonsest  of  a  dlToroed 
mother  is  not  necessary  to  an  abro- 
gation of  adoption,  where  the  divorce 
decree  deprived  her  of  all  future  par- 
ental control  or  authority.  In  such 
case  the  right  to  oppose  or  consent 
to  the  act  of  abrogation  becomes 
vested  solely  In  the  father  by  nature. 
Matter  of  Ziegler,  82  Misc.  346,  143 
NTS  562. 

91.  Sewall  v.  Roberts,  115  Mass. 
262  (holding  that  a  decree  of  the  pro- 
bate court  granting  the  petition  of  a 
guardian  to  adopt  hts  ward  cannot  be 
avoided  by  a  stranger,  to  the  injury 
of  the  child,  although  no  guardian 
ad  litem  was  appointed);  Mullany's 
Adoption,  25  Pa.  Co.  561  (holding  that 
a  stranger  to  the  adoption  proceed- 
ings whose  alleged  rights  were 
acquired  afterward  cannot  have  the 
decree  set  aside  on  the  ground  that  the 
person  adopted  was  an  adult  and  his 
wife's  consent  .had  not  been  secured 
as  provided  by  the  statute.  The  pro- 
vision for  the  wife's  consent  Is  for 
her  protection,  and  she  alone  can  com- 
plain if  the  adoption  Is  had  without 
hei^  consent). 

S8.  Coleman  v.  Coleman,  81  Ark. 
7,  98  8W  733;  In  re  McKeag.  141  Cal. 
403.  74  P  1039,  99  AmSR  80;  Sullivan 
V.  Peo.,  224  111.  468,  79  NB  695:  Bar- 
clay v.  Peo.,  132  111.  A.  338  (holding 
that  a  failure  to  observe  the  statutory 
regulations  of  another  state  with  re- 
spect to  the  adoption  of  children  can- 
not be  urged  by  one  who  has  requested 
and  caused  the  irregularity) ;  Parsons 
V.  Parsons,  101  Wis.  76,  77  NW  147, 
70  AmSR  S94. 

[a]  Estoppel  of  parb*  appUss  to 
his  priviss  In  blood  and  in  law.  Nu- 

fent  V.  Powell,  4  Wyo.  173.  38  P  23, 
2  AmSR  17.  20  LRA  199. 


[bj  Where  tiie  decree  of  Adoptloa 
is  aosolat^  void  for  lack  of  Juris- 
diction, a  person  who  consented  to  the 
adoption  fs  not  estopped  to  claim  Its 
Invalidity.  Purgeson  v.  Jones,  17  Or, 
204,  20  P  842,  11  AmSR  808.  3  LRA 
620, 

[c]    Aoaalesoenoe  for  MTstal  years 

by-  a  parent  In  the  claim  of  adoption 
does  not  estop  her  from  claiming  the 
child  on  the  ground  that  the  order  of 
adoption  is  Invalid.  Bx  p.  (^lark,  87 
Cal.  638,  26  P  967. 

S3.  Brown  v.  Brown,  101  Ind.  340 
(delay  of  ten  years);  Brown's  Adop- 
tion, 25  Pa.  Super.  259  (delay  of 
twenty-one  years). 

[a]  What  not  ladhsa«~The  next  of 
kin  of  an  adopting  parent  who  ask 
for  the  revocation  of  a  decree  of  adop- 
tion on  the  ground  of  unsoundness  of 
mind  of  the  adopting  parent,  of  undue 
Influence  practiced,  by  the  adopted 
child,  and  of  the  concealment  of  tneee 
facts  from  the  court  granting  the 
adoption,  are  not  guilty  of  laches  In 
not  discovering  the  facta  between  the 
time  of  the  alleged  adoption  and  the 
death  of  the  adopting  parent,  when 
they  were  living  out  of  the  state  at 
the  time,  and  there  was  nothing  to 
put  them  upon  inquiry.  Tucker  v. 
Flsk,  164  Mass.  674,  28  NE  1051. 

94.    In  re  Sleep,  6  Pa.  Dlst.  266. 

3S.  Grounds  ox  vacating  judgments 
In  general  see  Judgments  [28  912 
et  seq]. 

86.  C^al.— Miller  v.  Hlgglns,  14  Cal. 
A.  166,  111  P  403  (concealment  from 
court  of  facts  affecting  its  Jurisdic- 
tion). 

Ind. — Lee  V.  Bacic,  SO  Ind.  148 
(where  the  adoption  was  held  Invalid 
on  the  ground  of  fraud  In  a  collateral 
proceeding). 

Mass.— -Flske  v.  Pratt,  167  Mass.  83, 
31  NE  715;  Tucker  v.  Flsk,  164  Mass. 
674,  28  NB  1051. 

Oh.— In  Olson,  3  OhS&CP  668,  8 
OhNP  804. 

Pa.--Booth  T.  Van  Allen.  7  Phlla. 
401. 

[a]  BnfSdent  petition  to  revok*,— 

A  petition  to  revoke  the  decree  of 
adoption  of  the  respondent,  setting 
out  that  the  adopting  parent  was  at 
the  time  of  the  alleged  adoption  of 
unsound  mind  and  under  the  undue 
influence  of  the  re»)ondent,  and  was 
Induced  by  means  of  this  unsoundness 
of  mind,  undue  Influence,  and  fraud 
to  present  the  petition  for  adoption 
and  to  concur  In  the  proceedings,  that 
none  of  these  facts  were  made  to  ap- 
pear to  the  probate  court  but  were 
concealed  from  It  by  the  respondent, 
and  that  the  decree  was  procured  by 
means  of  the  fraud  then  practiced 
upon  the  court,  sufllclently  sets  out 
that  the  decree  was  procured  by  the 
respondent  by  means  of  a  fraud  prac- 
ticed by  him  upon  the  Court  and  upon 
the  adopting  parent,  and  states  a  case 
calling  for  the  interposition  of  the 
court.  Tucker  v.  Flsk,  164  Mass.  S74, 
28  NE  1061. 

[b]  What  not  ffeavd  on  oonrt. — (1) 
In  James  v.  James,  86  Wash.  666,  77 
P  1082,  It  was  held  that  the  fact  that 


voke  the  adoption  may  not  be  brought  by  a  stranger 
to  the  adoption  proceedings,'*  nor  by  one  otherwise 
entitled  who  is  estopped  by  his  condufet**  or  is  guilty 
of  laches  in  seeking  relief.^'  Where  an  order  of 
adoption  has  been  inconsiderately  and  improperly 
granted,  the  court  may  of  its  own  motion  revoke 
such  order." 

106]  4.  Grounds.*"  a.  Fraud  or  Undue  In- 
fluence. A  decree  of  adoption  may  be  set  aside 
where  it  was  procured  by  fraud  or  misrepresenta- 
tion,^' or  where  the  necessary  consent  of  a  party  was 
obtained  by  undue  influence.*' 

107]  b.  Want  of  Consent.  The  order  will  be 
set  aside  where  it  was  procured  without  the  consent 
of  or  notice  to  the  child's  parent,  on  a  false  allega- 
tion that  she  had  abandoned  it,"  or,  under  the  stat- 

the  father  of  the  boy,  at  the  time  of 
the  adoption,  made  false  statements 
concerning  the  death  of  the  mother, 
and  that  the  respondent  would  not 
have  adopted  the  boy  tiad  he  known 
that  the  mother  was  living,  did  not 
render  Illegal  an  adoption  had  in  Iowa. 
(2)  In  Brown  v.  Brown,  101  Ind.  340, 
where  the  next  of  kin  of  the  adopting 
parent  sought  to  have  a  decree  of 
adoption  set  aside  on  the  ground  of 
fraud,  alleging  that  the  adopted  child 
knew  that  the  adopting  parent  was  of 
unsound  mind,  but  consented  to  such 
adoption  In  order  to  inherit  his  prop- 
erty, the  court,  while  plainly  holding 
that  fraud  practiced  on  the  court 
would  be  valid  ground  for  revoking 
a  decree,  yet  held  that  there  was  no 
fraud  in  this  case,  and  therefore  re- 
fused to  revoke  the  decree,  saying: 
"The  silence  of  the  minor  did  not 
operate  as  a  fraud  upon  the  court,  it 
is  by  no  means  every  wrongful  act 
of  a  litigant  that  will  authorise  the 
overthrow  of  a  Judgment.  It  is  quite 
well  settled  that  fraud  will  vitiate 
a  judgment  only  when  It  Is  affirma- 
tively shown  that  it  was  practiced 
upon  the  court." 

[c]  An  adoptloa  Is  not  void  be- 
cause the  natural  father  falsely  rei>- 
resented  that  the  mother  was  living, 
or  because  the  child  afterward  became 
incorrigible  and  was  sent  to  a  reform 
school  from  which  It  was  taken  by 
its  mother,  James  v.  James, ~35  Wash. 
655,  77  P  1082  (where  the  adoption 
was  under  the  laws  of  another  state, 
and  In  the  absence  of  proof  of  such 
laws  the  court  presumed  they  were 
the  same  as  the  local  law). 

37.  Phillips  V.  Chase,  208  Mass. 
566,  89  NE  1049,  30  LHANS  159  and 
note,  17  AnnCas  544  and  note  (hold- 
ing that  "undue  Influence"  In  a  case 
where  the  husband  induced  his  wife 
to  petition  for  the  adoption  by  her  of 
his  son  by  his  former  wife  means 
that  the  husband  so  far  dominated 
the  will  of  the  wife  as  to  substitute 
his  will  for  hers,  with  the  result  that 
the  action  brought  about  by  the  un- 
due Influence  was  not  In  reality  her 
act). 

98.  Matter  of  Johnston,  76  Misc. 
874.  137  NTS  92;  Matter  of  Moore, 
72  Misc.  644,  132  NYS  249;'  In  re 
Olson,  8  OhS&CP  668,  3  OhNP  304; 
Keeler's  Adoption,  62  Pa.  Super.  616. 
''In  the  absence  of  such  notice.  Z 


think  the  question  [of  abandonment] 
may  be  raised  on  this  application.  It 
could  be  raised  on  habeas  corpus.  In 
re  Irfuvon,  31  Hun  689.  Why  not 
here?  The  evidence  as-  to  abandon- 
ment laid  before  my  learned  pred- 
ecessor was  a  mere  conclusion  of 
fact,  and  such  conclilislon  was  false, 
and  the  falsity  of  that  evidence  and 
its  sufficiency  Is  ground  for  setting 
aside  the  order  of  adoption."  Matter 
of  Moore,  supra. 

[a]  Want  of  real  oonssnt  oon- 
oealed  from  court, — ^A  decree  of  adop- 
tion of  a  child  taken  from  a  home 
will  be  set  aside  where  It  appears  that 
the  mother  had  no  notice  of  the  pro- 
ceedings; was  not  present  la  court; 
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3  of  some  states,  where  it  appears  that  the  diild 
1.  not  lieeii  Bnpported  for  a  year  by  the  charitable 
titution  whidi  consented  to  its  adoption;^  but 
mere  fact  that  the  mother  of  an  illegitimate 
lid.  was  under  eighteen  years  old  when  she  as- 
ited  to  the  order  is'not  sofflcient  to  warrant  such 
roeation.** 

[  X08]  c  Welfare  of  Child.  The  welfare  of  the 
ild  is  ordinarily  the  controlling  circumstance  in 
>p\icatioiis  of  this  nature."*  Where  it  appears  upon 
int  petition  of  the  natural  and  adoptive  parents 
:at  the  welfare  of  the  child  will  be  promoted  by 
revocation  of  the  adoption,  an  order  of  revocation 
ill  be  made.** 

109]  d.  Other  Oronnds.  It  requires  more 
Ixan  mere  irregularities  to  annul  the  relationship 
rhen  entered  into  with  honesty  of  purpose,  es- 
lecially  when  lived  up  to  for  many  years  and 
evered  only  by  the  hand  of  death.**  The  adoption 
herof ore  will  not  be  revoked  merely  because  the 
udjjre  came  to  a  wrong  conclusion,"  nor  because  the 
idopting  parent  Was  actuated  by  an  improper  mo- 
,ive,^  nor  because  the  natural  mother  gave  her  con- 
sent under  the  mistaken  belief  that  she  would  not 
ive  long,"  nor  because  the  adopted  child  has  proved 

X.  COLLATERAL  ATTACK 
[$  113]   A.  In  Ge^eraL  In  accordance  with  the 
well  settled  principle  that  judgments  and  orders  can- 
not be  collaterally  attacked  except  for  lack  of  juri^- 


a  prodigal  and  nndutiful  son."^  Want  of  jurisdietioa 
to  make  the  order  of  adoption  is,  however,  suffleient 
ground  for  vacating  it." 

110]   5.  When  AppUcation  Must  Be  Hade." 

The  application  to  revoke  an  adoption  most  be  made 
.  promptly,  and  where  parties  have  submitted  to  adop- 
tion proceedings  as  valid  for  a  considerable  length 
of  time  they  are  estopped  by  their  conduct  from 
changing  their  position  to  the  prejudice  of  the 
child  but  in  at  least  one  state  it  has  been  held  that 
in  the  absence  of  statutory  provision  therefor,  an 
adoption  may  not  be  revoked  before  the  child  is 
twenty-one.^^ 

[$  111]  6.  Appeal  An  appeal  will  lie  from  an 
order  dismissing  an  application  to  revoke  a  decree  of 
adoption,*'  but  the  action  of  the  trial  court  will  not 
he  disturbed  in  the  absence  of  a  manifest  abuse  of 
discretion.*' 

[$  112]  B.  Effect  of  Eevocation.  Where  an  or- 
der of  adoption  has  been  set  aside  by  the  proper 
court,  the  status  of  the  child  is  the  same  as  if  no 
proceedings  of  adoption  had  ever  been  had;"  and 
the  court  may  determine  who  is  entitled  to  the  cus- 
tody of  the  child**  or  may  again  decree  its  adoption 
by  the  same  parties.*' 

ON  VALEDITT  OF  ADOPTION*' 

diction,*"  an  order,  judgment,  or  decree  of  adoption 
is  not  oiien  to  collateral  attack  because  of  mere  ir- 
regularities or  errors;^  but  it  may  be  thus  attacked 


was  at  the  time  requesting  the  re- 
turn of  her  child,  althi-ugh  she  had 

Ereviously  signed  a  paper  releasing 
er  rights  in  the  child  to  the  home, 
and  assenting  In  general  language  to 
the  adoption  of  the  child,  but  not  by 
any  particular  person;  and  that  the 
petitioner  for  the  adoption,  although 
knowing  the  mother's  desire,  had  not 
revealed  it  to  the  court.  Keeler's 
Adoption,  52  Pa.  Super.  516, 

29.  In  re  Sleep,  6  Pa.  Diet.  256. 

30.  Matter  of  Bush,  47  Kan.  254, 
27  P  1003. 

31.  Bedford  V.  Hamilton,  153  Ky. 
429,  155  SW  1128  (where,  on  habeas 
corpus,  the  adoptive  parent  was  de- 

Ertved  of  the  custody  of  the  child 
ecause  of  improper  home  conditions, 
but  It  was  held  error  to  cancel  the 
decree  of  adoption  making  the  child 
the  heir  of  the  adoptive  parent). 

33.  In  re  Oatjkowskl.  12  Pa.  Co. 
191;  la  re  Blair,  11  WklyNC  (Pa.)  239. 

33<  Ark. — Coleman  v.  Coleman,  81 
Ark.  7,  98  SW  733. 

C:al.— Matter  of  Evans,  lOS  Cal.  562, 
89  P  860. 

Kan.— Cubitt  v.  Cubitt,  74  Kan.  353, 
86  P  475. 

Oh.— Simpson  v.  Simpson,  29  Oh. 
Clr.  Ct.  503  (holding  that  where 
the  record  or  deed  of  adoption  of  a 
child  states  that  it  was  duly  and 
legally  done,  in  order  to  Invalidate  the 
adoption  it  must  be  affirmatively 
shown  by  clear  proof  that  the  adop- 
tion was  Irregular  in  some  essential 
particular). 

Pa.— Brown's  Adoption,  25  Pa. 
Super.  259  [quot  with  approval  the 
statement  of  the  text  from  Cyc] ;  Mul- 
lany'B  Adoption,  25  Pa.  Co.  561. 

3*.  Plske  v.  Pratt,  157  Masa.  83, 
31  NE  715. 

as.  Collamore  v.  Learned,  171 
Mass.  9i,  EO  NB  S18  (holding  that  an 
adoption  will  not  be  set  aside  because 
it  was  made  for  the  purpose  of  mak- 
ing the  adopted  persons  the  adopter's 
heirs  at  law,  In  order  to  take  away 
any  inducement  to  others,  who  might 
nave  been  his  heirs,  to  oppose  his 
will). 

M,  Nelson  t.  Nelson,  127  IIL  A. 

422. 

87.  In  re  Thell,  14  WklyNC  (Pa.) 
m  (where  It  was  said  that  as  the  j 
adoption  statute  contained  no  pro- 
vialon  for  a  rescission  of  the  contract 
U  0.  J.-«8] 


of  adoption,  it  could  not  be  revoked 
at  the  instance  of  the  foster  parent 
while  the  child  was  still  a  minor,  for 
the  child  could  nbt  consent  to  a  rescis- 
sion of  the  contract  nor  could  any 
one  else  waive  his  rights  for  him). 

38.  Matter  of  Johnston,  76  Misc. 
374,  137  NYS  92. 

39.  Time  of  application  for  vaoat- 
ing  Jndnnents  in  general  see  Judg- 
ments [23  Cyc  901  et  seq]. 

40.  Parsons  v.  Parsons,  101  Wis. 
76,  77  NW  147.  70  AmSR  894. 

AapM  of  time  ae'worUnff  erton^ 
see  supra  J  105. 

[a]  A  oelar  tat  ten  yasn  by  the 
heirs  to  take  proceedings  to  set  aside 
an  order  of  adoption  Is  fatal.  Brown 
V.  Brown,  101  Ind.  340. 

[bl  Bnt  a  delay  of  five  months 
on  the  part  of  the  next  of  kin  of  an 
adoptive  imrent,  after  his  death,  in 
seeking  to  revoke  the  decree  of  adop- 
tion on  the  grounds  that  it  was  pro- 
cured by  fraud.  Is  not  such  laches 
as  will  defeat  the  application  where 
the  fraud  was  not  known  to  the  next 
of  kin  until  the  death  of  the  adoptive 
parent.  Tucker  v.  Flsk,  154  Mass. 
674,  2S  NE  1051. 

^^41.   In  re  Thell,  14  WklyNC  (Pa.) 

«,  Tucker  v.  Pisk.  154  Mass.  574. 
28  NE  1051  (under  a  general  provision 
allowing  appeals  from  the  probate 
court  to  the  supreme  judicial  court 
"except  In  cases  otherwise  provided 
for").  See  also  McKay  v.  K!ean.  167 
Mass.  624,  46  NE  120;  Pisko  v.  Pratt, 
157  Mass.  83,  31  NE  715. 

43.  Rives  V.  Sneed,  25  Ga.  612. 

[a]  Befnsal  of  single  jnstloe  to 
frame  Imnes  for  the  ]ury  on  appeal 
from  a  decree  of  probate  declining  to 
revoke  a  decree  of  adoption,  asked 
for  on  the  ground  that  the  petitioner 
for  adoption  was  insane,  and  that 
fraud  and  undue  Influence  were  exer- 
cised, will  not  be  disturbed.  McKay 
v.  Kean,  167  Mass.  524,  46  NE  120. 

44.  Matter  of  Trlmm,  30  Misc.  493, 
63  NYS  952,  7  NYAnnCas  293. 

46.  In  re  Olson,  3  OhS&CP  668.  3 
OhNP  304  (holding  that  on  vacating 
an  drder  of  adoption  the  probate  court 
has  authority  to  decide  which  of  the 
natural  parents  shall  have  the  cus- 
tody of  the  child). 


47.  Collateral  fanjeachment  of 
Jndgmenta  in  general  see  Judgments 

123  Cyc  1055  et  seq]. 

48.  See  supra  |  100.  and  Judg- 
ments [23  Cyc  10B5  et  seqi. 

49.  Ark. — Coleman  v.  Colenian,  81 
Ark.-  7,  98  SW  733. 

Cal. — In  re  McKeag,  141  Cal.  403, 
74  P  1039,  99  AmSR  80;  In  re  Camp. 
131  Cal.  469,  83  P  736,  82  AmSR  S71: 
In  re  Johnson,  98  CaL  631.  33  P  460. 

21  LRA  380.  .  »  V. 
Ga- — Joasey  v.  Brown,  lid  Ga.  758. 

47  860. 

Hawatt— Paris  v.  Kealoha,  11  Ha- 
waii 450. 

IIL— Kennedy  v.  Borah,  226  111.  243. 
90  NE  767;  Plannlgan  v.  Howard,  200 
111.  396,  65  NE  782,  93  AmSR  201,  59 
LRA  664;  Van  Matre  v.  Sankey,  148 
111.  536,  36  NE  628,  39  AmSR  196  and 
note,  23  LRA  665;  Barnard  v.  Barnard. 
119  In.  92,  8  NE  320;  Munger  v.  Mun- 
ger,  134  111.  A.  512. 

Ind- — Brown  v.  Brown,  101  Ind. 
340;  Jones  v.  Leeds,  41  Ind.  A.  164, 
83  NE  526. 

I>a,— Haley's  Succ.,  49  Ta.  Ann.  709, 

22  S  251. 

Me. — Gray  v.  Gardner,  81  Me.  E54, 
18  A  286. 

Mass. — Sewall  v.  Roberts,  115  Mass. 
262. 

Miss. — Beaver  v.  Crump,  76  Miss. 
84.  23  S  432. 

Nebr. — Miiligan  v.  McLaughlin,  94 
Nebr.  171,  142  NW  675,  46  LrAn3 
1134;  Perguson  v.  Herr,  64  Nebr.  649, 
90  NW  625,  94  NW  B42. 

N.  H. — Wilson  V.  Otis,  71  N.  H.  483. 
53  A  439,  93  AmSR  564. 

N.  Y.— Matter  of  Ward,  59  Misc. 
T.^^.  112  NTS  282. 

Or. — State  v.  Thompson,  28  Or.  296. 
42  P  1002. 

Tenn.— Crocker  v.  BalCh.  104  Tenn. 
fi.   55   SW  307. 

Wis. — Parsons  v.  Parsons,  101  Wis. 
76,  77  NW  147,  70  AmSU  Sa-i. 

Wyo. — Nugent  v.  Powell,  4  Wyo, 
n:!.       P  23,  62  AmSR  17,  20  LRA  199. 

.See  Cubitt  v.  Cubitt.  74  ICan.  353, 
f  1'  475;  Himpson  v.  Simpscn,  29  Oh. 
Cir.  Ct.  503, 

[a]  On  habeas  oorpns  an  order  or 
decree  of  adoption  can  be  assailed 
only  on  jurisdictional  grounds.  See 
Ex  p.  Clarke  87  Cal.  688,  2B  P  967: 


*.^t;ro*f?r'i®''-??^'™'"'  Sullivan  v.^^..  224  IIL  468.  79  NE 

9t  NTS  962,  7  NTAnnCas  298.  I  696;  Meyeni  v.  Meyers,  32  111.  A.  189; 
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where  it  is  void  by  teaaon  of  the  fact  that  ths  jfndge 
or  court  had  no  jurisdiction  to  render  it.*** 

J $  114]  B.  Presumption  as  to  JurlsdictloiL  Con- 
erable  conflict  ie  to  be  found  in  the  decisions  as 
to  when  an  order  or  decree  of  adoption  is  to  be 
deemed  void  for  lack  of  jurisdiction.  In  some  cases, 
it  has  been  said  that,  as  the  proceeding  is  in  deroga- 
tion of  the  common  law,  nothing  will  be  presumed  in 
favor  of  the  jurisdiction,  and  unless  all  the  jurisdic- 
tional facts  appear  affirmatively  from  the  record  the 

XL  EVIDEKOE 

[%  115]  A.  FresumptloiL  The  fact  of  adoption 
wiU  never  be  presumed,  but  must  be  afiBrmatively 
proved  by  the  person  claiming  its  existence." 

116]  B..  Admissibility  and  Sufficiency.  It  is 
not  sufficient  to  show  merely  that  the  child  was  taken 
into  the  family  of  the  alleged  adopting  parent,"*  and 
was  known  by  his  name,"  nor  that  it  was  alluded  to 
by  him  in  a  deed  or  will  as  his  adopted  cfaild."^  Where 
the  adoption  is  by  judicial  proceeding  the  best  evi- 


adoption  is  invalid.'*  But  the  tendency  of  the  eoorts 
is  away  from  this  harsh  doctrine,  and  the  better  rule 
would  seem  to  be  that  the  adoptibn  will  be  upheld  as 
against  a  collateral  attack  unless  the  want  of  juris- 
diction is  affirmatively  shown."'  The  burden  of  proof 
is  on  the  person  attacking  the  validity  of  the  adop- 
tion where  the  proceedings  are  regular  upon  their 
face.""  Recitals  in  the  order  of  adoption  of  facts 
necessary  to  the  jurisdiction  of  the  court  may  not 
be  impeached  in  a  collateral  proceeding." 

OF  ADOPTION 

dence  is  the  order  or  decree  of  adoption,"  and  where 
the  adoption  is  by  deed  acknowledged  and  recorded 
it  should  be  proved  in  the  same  manner  as  other 
deeds.**  If,  however,  the  adoption  paper  and  the 
record  of  the  order  or  decree  have  been  lost  or  de- 
strt^ed,  secondary  and  circumstantial  evidence,  in- 
cluding the  acts  and  declarations  of  the  party,  are 
admissible  to  establish  the  adoption."*  Mistake  as 
to  the  name  of  the  child  in  a  special  statute  of  adop- 


Peo.  V.  Paschal.  68  Hun  344,  22  KTS 
881.  And  Bee  generally  Habeaa  Corpus 
[21  Cyo  279]. 

[b]  Tallttx*  to  T«zUr  prOMdy  tbe 
pmtton  for  adoption  cannot  be  taken 
advantage  of  in  a  collateral  proceed- 
ing. Jones  V.  I^edB,  41  Ind.  A.  164, 
88  NB  526. 

[c]  nw  angQlMwy  of  tbt  cobsU- 
natum  for  the  adoption  agreetnent 
cannot  be  queatloned  by  b  collateral 
attack  on  the  Judjnnent  of  adoption. 
Beaver  v.  Crump,  76  Miw.  24,  23  8  488. 

BOl  Ark.— Morris  v.  Dooley,  G9  Ark. 
48S,  26  8W  3«.  420. 

III.— «uHlvan  T.  Peo..  224  HI.  468. 
79  NB  696;  Foley  v.  Foley,  61  HL  A. 
677. 

Me. — Taber  v.  Douglass,  101  Me. 
263,  64  A  658. 

Or. — Ftirgeaon  v.  Jones,  17  Or.  204, 
20  P  842,  11  AmSR  808,  3  LRA  620. 

Tenn. — Crocker  T.  Balch,  104  Tenn. 
6.  65  SW  307. 

W1&— Schllta  V.  Roenlti.  86  Wis. 
31.  B«  NW  194,  S9  AmSR  878,  SI  ZJIA 
48i. 

[a1    A  parent  who  Iwd  ao  motio* 

of  the  adoption  proceedings  can  at- 
tack the  decree  collaterally  on  habeas 
corpus  for  the  possession  of  the  child. 
Willis  v.  Bell.  86  Ark.  473,  111  SW 
808:  In  re  Carter,  77  Kan.  765,  93  P 
584;  Matter  of  Larson,  31  Hun  (N.  TJ 
539  [rev  on  other  grounds  96  N.  r. 
381]:  Matter  of  Moore,  72  Mlac.  644, 
132  NTS  249;  Beatty  v.  Davenport,  46 
Wash.  6SG,  88  F  1109,  122  AmSR  937, 
13  AnnCas  685  and  note  [foil  State 
V.  Wheeler.  43  Wash.  183.  86  P  394]. 

[b]  A  atnuiger  to  the  adoption 
procMdlags  may  show  in  a  collateral 

firoceeding  that  the  decree  of  adoption 
B  void  for  want  of  Jurisdiction.  Lee 
V.  Back,  80  Ind.  148. 

SI.  Morris  v.  Dooley,  69  Ark.  483. 
28  SW  30,  430;  Kennedy  v.  Borah,  226 
111,  243,  80  NB  767;  Taber  v.  Douglass. 
101  Me.  363,  64  A  653;  Purgeson  v. 
Jones,  17  Or.  204.  20  P  842.  11  AmSR 
808,  3  LRA  620.  See  also  E3x  p.  Clark, 
87  Cal.  638,  25  P  967. 

[a]  PvMniepUon  of  And  lug  of 
abanflonnient.— -Where  the  statute  ex- 
pressly prohibits  an  adoption  on  the 
ground  of  abandonment,  without  the 
fact  of  abandonment  being  found  by 
the  county  court,  a  subsequent  find- 
ing of  such  abandonment  by  the  cir- 
cuit court  is  not  sufllclent  and  will 
not  give  life  to  the  adoption  by  the 
county  court,  as  It  will  not  be  pre- 
sumed. In  violation  of  an  express 
statutory  requirement,  that  the  county 
court  did  so  Ond.  In  re  McCormlck, 
108  Wis..  234,  84  NW  148,  81  AmSR 
890. 

sa.  Ark. — Coleman  v.  Coleman,  81 
Ark.  7.  98  SW  733. 

Cal. — In  re  McKear,  141  Cal.  403, 
74  P  1038,  99  AmSR  80  (holding  that 
the  appearance  of  the  natural  father 
1b  sufllolently  showh  by  a  recital  that 


all  persons  whose  consent  was  neces- 
sary appeared).  See  also  In  r«  Wil- 
liams. 108  Cal.  70,  36  P  407,  41  AmSR 
163. 

1*8. — Haley's  Succ.,  49  La.  Ann.  709, 
22  S  261 

Miss.— Adams  v.  Adams,  102  Miss. 
269.  69  S  84  (holdinv  that  it  will 
be  presumed  that  the  petition  was 
filed  In  the  proper  county). 

Oh. — Simpson  T.  Simpson.  89  Oh. 
Clr.  Ct.  608. 

S.  I>. — ^Rlcharte  v.  Hattason.  8  S. 
D.  77.  80.  86  NW  428  (where  the  court 
said:  "If  silent  as  to  Jurisdictional 
facts,  the  order  of  adoption  relied 
upon,  having  been  made  by  a  court 
of  record,  clothed  with  original  Ju- 
risdiction of  the  subject  matter.  Its 
authority  and  jurisdiction  would  be 
presumed,  unless  by  necessary  im- 
plication from  the  recHals  of  said 
order  it  appears  that  something  es- 
sential to  the  Jurisdiction  of  the 
court  had  been  omitted,  or  that  the 
required  statutory  conditions  did  not 
exist"). 

Tenn. — Crocker  v.  Balch,  104  Tenn. 
6,  5&  SW  307. 

See  also  Omaha  Water  Co.  v. 
Schamel,  147  Fed.  602,  78  CCA  68; 
Barnard  v.  Barnard,  119  HL  92,  8 
NE  320. 

[a]    Alter  ths  laps*  of  a  long- 

time,  every  presumption  must  be 
made  In  favor  of  the  validity  of 
orders  of  adoption.  Joasey  v.  Brown. 
119  Qa.  758,  47  SE  350.  See  also  In 
re  Evans,  106  Cal.  562.  39  P  860. 

53.  Caldwell's  Succ.  114  La.  195. 
38  S  140,  108  AmSR  341  (as  to  age 
of  parties).  See  also  Anonymous,  80 
Misc.  10,  141  NTS  700. 

64.  In  re  Camp,  131  Cal.  469.  68  P 
736,  82  AmSR  871; 

55.  Cal. — Romero's  Est.,  75  Cal. 
879,  17  P  434. 

111.— Kennedy  v.  Borah,  t26  III.  248, 
80  NB  767. 

Iowa.— Miller  v.  Miller,  128  Iowa 
165.  98  NW  631. 

N,  T. — Matter  of  Huyck.  49  Misc. 
391,  99  NTS  502. 

S,  D. — Henry  v.  Taylor,  16  B.  D. 
424,  93  NW  641. 

Tex. — Powell  V.  Ott,  (Civ.  A.)  146 
SW  1019;  McColpIn  v.  McColpin,  (Civ. 
A.)75  SW  824. 

Wash  — Matter  of  Ronton,  10  Wash. 
533,  39  P  145  (where  It  Is.  said  that 
"adoption  has  never  been  sustained 
by  mere  presumptions"). 

Bee  also  cases  supra  1 1  4,  5. 

[a]  "In  ths  kIhmbios  of  anything 
to  snow  that  any  of  the  required 
legal  steps  were  ever  taken,  or  the 
record  thereof  has  bera  lost  or  de- 
stroyed, the  unexplained  statement 
of  the  witness  that  he  was  adopted 
Is  but  a  mere  conclusion  without 

Erobatlve  force."    Per  Fuller,  J.,  in 
[enryv.  Taylor,  16  S.  D.  424,  428, 
93  NW  641. 


6«.  Matter  of.Romero,  75  Cal.  379, 
17  P  484. 

[a]  Proof  of  sopport  mad  sdnoa- 
tion  Is  iBsnglcrisnti — Brown  v.  Welsh, 
27  N.  J.  Eg.  429:  Smith  v.  Allen.  32 
App.  Dlv.  374.  58  NTS  114  [alt  161 
N.  T.  478,  66  NB  1056];  Conrad  v. 
Herring,  36  Tex.  Civ.  A.  616.  83  SW 
427. 

57.  Hatter  of  Huyck,  49  Misc.  891. 
99  NTS  BD3. 

68.  Smith  v.  Allen,  32  App.  Dlv. 
874,  68  NTS  114  taff  161  N.  T.  478, 
55  NE  1056];  PhftUpB'  Est.,  17  Pa. 
Super.  103;  Conrad  v.  Herring,  86  Tex. 
Civ.  A.  616,  83  SW-427. 

[al  WalTsr  hj  fallnr*  to  otojsot. — 
In  White  V.  Holman,  26  Tex.  C\v.  A. 
152,  60  SW  437,  It  was  held  that  where 
a  will  reciting  the  fact  of  adoption 
was  received  in  evidence,  without 
objection  on  the  ground  that  the  adop- 
tion papers  were  the  best  evidence 
of  the  fact  of  adoption,  the  suffi- 
ciency of  the  evidence  could  not  be 
questioned  on  a  motion  for  a  new 
trial. 

59.  Henry  v.  Taylor,  16  S.  D.  424. 
93  NW  641  (holding  the  declarations 
of  the  child  Incompetent  where  the 
record  Is  not  accounted  for).  See 
atso'Qulnn  v.  Qulnn.  5  S.  D.  828,  68 
NW  808,  49  AmSR  875. 

90,  Abenela  v.  Kalllkole,  2  Hawaii 
660. 

[a]  Bsoozds  destroysd;  ssoonOary 
•vidsnos  adttlsslUe. — Ha  worth  v.  Ha- 
worth,  123  Mo.  A.  203.  100  SW  531; 
Moore  v.  Bryant,  10  Tex.  Civ.  A.  131, 
31  SW  223. 

[b1  B— trnotlon  not  presnnsd: 
must  be  sstaliUshsa. — Matter  of 
Huyck,  49  Misc.  291,  99  NTS  502. 

[c]  Insnfltdsnt  proof  of  contents. 
—The  contents  of  a  lost  deed  of 
adoption  are  not  sufficiently  proved 
by  testimony  of  the  claimant  s  mother 
that  she  went  with  the  decedent  and 
his  wife  to  the  office  of  an  alderman, 
by  whom  a  paper  was  drawn,  which, 
after  havlnr  been  read  to  her.  was 
signed  by  the  decedent  and  herself, 
when  It  appeared  that  a  few  years 
later  the  child  was  returned  to  its 
mother  by  the  decedent  and  from  that 
time  until  his  death,  twenty  years 
later,  all  relations  with  him  ceased. 
McCann's  Est.,  9  Pa.  Diet.  184. 

61.  Kennedy  v.  Borah,  226  III.  243. 
SO  NB  767;  Haworth  v.  Haworth,  123 
Mo.  A.  303,  100  SW  &81:  Coombs  v. 
Cook.  86  Old.  886,  129  P  699;  Moore 
V.  Brvant.  10  Tex.  Civ.  A.  181,  31 
SW  223. 

[a]  BvldMOS  hslA  gnflnlsiiti 
Where  many  years  have  slaosed  since 
an  adoption  prooesdinfe  ana  the  rec- 
ords of  the  court  had  been  destroyed, 
and  the  judg*  and  the  clerk  thereof 
had  died,  testimony  of  a  witness  that 
he  was  present  and  heard  the  order 
of  adoption  and  read  It  on  th«  records, 
and  evidence  that  the  ehUd  llvsd  from 
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tion  is  nnmatoial  where  the  identity  of  the  child  |  intended  to  he  adopted  is  elearly  shown." 

XXL   EFFECT  OF  ADOPTION 


li  117]  A.  In  OemeraL  The  general  effect  of 
adoption  under  most  statutes  is  to  create  as  fully 
as  may  be  the  relation  of  parent  and  child  between 
foster  parent  and  adopted  child.*'  In  Texas,  how- 
ever, the  statute  contemplates  something  less  than 
the  full  status  of  natural  parent  and  chUd."  Ordi- 
narily an  adopted  child  takes  the  name  of  the  adopt- 
ing  parent."^ 

what  law  governs.  The  effect  of  an  adoption  is 


to  be  determined  by  the  law  in  force  at  the  time  of 
the  adoption.**  But  the  right  of  an  adopted  child  to 
inherit  is  determined  by  the  law, in  force  at  the  time 
of  the  foster  piArent's  death.*^ 

[$  118]  B.  On  Adoptive  Parent— 1.  In  OeneiaL 
The  rights  and  duties  of  the  adoptive  parent  are 
substantially  those  of  a  natural  parent.** 

[(  119]  S.  Onstody  of  Child.  Tbe  adoptiye  par- 
ent is  usually  entitled  to  the  custody  of  the  child  aa 


■aid  time  until  the  death  ot  the  adopt- 
ing parent  with  him,  and  was  recos- 
nlzed  as  his  child,  snst&lna  a  flnding 
ot  adoption.  Coomba  v.  Cook,  16  Okl. 
S2«.  12»  P  698. 

[fa]  XuraflMMtt  arldeno*. — ^Where 
the  only  teatlmour  offered  by  claim- 
ant was  that  of  claimant's  mother, 
who  testlfled  that  she  and  decedent 
Blsned  a  paper  before  an  alderman, 
wnlcb  he  termed  a  lecal  adoption 
paper,  and  it  also  appeared  In  evidence 
that  decedent,  twenty  years  before  his 
death,  returned  claimant,  who  was 
then  less  than  four  years  old.  to  her 
mother,  after  paying  her  board  for 
one  week  and  erlvlnK  her  a  pair  of 
shoes,  all  relations  ceaslnK  at  that 
time,  it  was  held  that  an  adoption  of 
claimant  by  decedent  was  not  euffl- 
clently  shown.  In  re  HeCann,  8  Pa. 
Dlst.  184. 

[c]  Beooxd  of  oharltahl*  orgaidsa- 
tioa  Insttgdaat. — In  Smith  v.  Allen, 
32  App.  Div.  374.  53  NTS  114  [iff 
161  K.  T.  478,  5&  NE  1056],  It  was  said 
that  an  entry  In  the  records  of  a 
charitable  organisation,  recltinE  that 
"Sarah  Frances  Mehan  was  adopted 
by  Captain  and  Mrs.  Allen,"  was  not 
sufflclent  proof  of  an  adoption,  as  the 
act  of  adoption  is  the  act  of  the  per- 
son who  takes  and  receives  the  child, 
and  does  not  relate  to  the  act  of  the 
corporation  from  whose  custody  the 
child  was  taken. 

[d]  Wew  ToA;  adoptions  prior  to 
statnt*. — A  provision  In  the  statute 
that  nothing  therein  contained  should 
prevent  proof  Of  adoption  made  ac- 
cording to  any  method  practiced  In 
that  atate  from  being  received  In  evi- 
dence, was  held  to  relate  only  to  prior 
adoptions  under  special  statutes  which 
authorized  charitable  Institutions  to 
place  children  committed  to  their  care 
with  persons  who  consented  to  take 
them  by  adoption.  In  re  Thome,  16$ 
N.  T.  140,  49  NE  661;  Carroll  v.  Col- 
lins, 6  App.  Dlv.  106,  40  NTS  54: 
Simmons  v.  Burrell,  8  Misc.  SS8,  28 
NYS  625.  See  also  HIU  v.  Nye,  17 
Hun  457. 

[e]  The  widow's  admlssloa  of  has- 
baad^  adoption  Is  sufficient  as  against 
her  devisee,  where  the  question  of 
best  evidence  is  not  raised.  White  v. 
Holman.  26  Tex.  Civ.  A.  162,  60  BW 
487. 

ea.  Sayles  v.  Christie,  187  III.  420, 
68  NB  480  (holdlna  that  the  fact 
that  a  statute,  making  Mary  M  the 
adopted  daughter  of  a  certain  man 
and  his  wife,  designated  her  aa 
"Minnie  M"  did  not  render  the  statute 
Ineffectual,  where  the  proof  clearly 
showed  the  Identity  of  the  person 
sought  to  be  adopted). 

63.  Ind. — Humphries  v.  Davis,  100 
Ind.  274,  SO  AmR  788;  Bray  v.  Miles, 
23  Ind.  A  432,  54  N£  446,  55  NB  510. 

Iowa. — Chehak  v.  Battles.  133  Iowa 
107,  110  NW  830,  8  LRANS  1130,  IZ 
AnnCas  140. 

Mass. — Delano  v.  Bruerton,  148 
Mass.  619,  20  NE  SOS,  2  LRA  698. 

Mo. — Clarkson  v.  Hatton,  143  Mo. 
47,  44  8W  761,  66  AmSB  6X6,  39  LRA 
748. 

S.  D. — Calhoun  T,  Bryant,  38  S.  D. 
266,  133  NW  266. 

Tex. — Clark  v.  West,  96  Tex.  487, 
78  SW  797. 

Vt.— In  re  Walworth.  86  VL  322,  82 
A  7,  87  LRANB  849. 

Tbs  legal  BtatxiB  of  the  adopted 


child  is  as  follows:  "That  It  Is  the 
event  of  adoption  that  fixes,  under 
the  law  authorising  the  adoption,  the 
legal  status  of  tne  adopted  child; 
and  the  child,  by  the  event  of  adop- 
tion, becomes  the  legal  child  of  the 
adopting  parent,  and  stands,  as  to  the 
property  of  the  adopting  parent.  In 
the  same  light  as  a  child  born  in 
lawful  wedlock,  save  in  so  far  as  the 
exceptions  In  the  statute  authorising 
the  adoption  declare  otherwise.  And 
when  the  statute  authorizes  a  full 
and  complete  adoption,  the  child 
adopted  thereunder  acquires  all  of 
the  legal  rights  and  capacities.  In- 
cluding that  of  Inhsritance,  of  a  nat- 
ural child,  and  ia  under  the  same 
duties."  Power  v.  Bafley,  86  Ky. 
671,  674,  4  8W  683.  9  KyL  869. 

[a]  ''Vh*  pmrpose  of  the  atatate 
was  to  establish  the  relation  of  parent 
and  child  as  completely  as  this  may 
be  possible  between  strangers  in 
blood,  and  the  inheritance  of  property 
Is  simply  an  incident,  though  Impor- 
tant to  that  relation."  Per  Ladd,  J., 
in  Chehak  v.  Battles,  133  Iowa  107. 
118.  110  NW  830.  8  LRANS  1130,  12 
AnnCas  140. 

Oenaval  sillBet  aadev  dvU  law. 
In  In  re  Nakuapa,  3  Hawaii  842. 
lOrd  Mackenzie  on  Roman  law  is 
quoted  as  follows:  "By  the  ancient 
clvl!  law,  adoption  created  the  rela- 
tion of  father  and  son,  for  all  practical 
purposes,  ]ust  as  if  the  adopted  son 
were  born  of  the  blood  of  the  adopted 
father  In  lawful  marriage.  The 
adopted  child  quitted  entirely  his  own 
family,  and  entered  the  family  of  his 
adopter,  passing  under  the  paternal 
power  of  his  new  family,  ana  acquir- 
ing the  capacity  to  Inherit  through 
him."  (2)  "By  the  civil  law  before 
the  time  of  Justinian  the  effect  of 
adoption  was  to  place  the  person 
adopted  In  the  same  position  he  would 
have  held  had  he  been  born  a  son 
of  the  adopter:  all  the  property  of  the 
adopted  son  belonged  to  the  adoptive 
father;  the  adoptive  son  was  heir  to 
his  adoptive  father,  if  Intestate,  bore 
his  name,  etc.,  and  shared  the  sacred 
rites  of  the  family  he  entered.  It 
sometimes  happened  under  this  law 
that  a  son  lost  the  succession  to  his 
own  father  by  being  adopted,  and  to 
his  adoptive  father  by  a  subsequent 
emancipation.  To  remedy  this.  Jus- 
tinian provided  that  the  son  given  in 
adoption  to  a  stranger  Bhouid  be  in 
the  same  position  to  his  own  father 
as  before,  but  gained  by  adoption  the 
succession  to  his  adoptive  father  If 
he  die  intestate.  And  by  that  law 
.the  adopted  son  Is  declared  'assim- 
ilated, in  many  points,  to  a  son  born 
In  lawful  matrimony.'  Bandars'  Jus- 
tinian, 113,  116,  119."  In  re  Wal- 
worth, 86  Vt.  322,  826,  82  A  7,  87 
LRANS  849. 

[c1  Onardlau  may  not  rspndlato 
adop>tlo&  and  recover  from  adoptive 
parent  the  ward's  estate  where  the 
adoption  has  been  procured  bv  the 
guardian  and  the  estate  transferred 
by  him  to  the  adoptive  parent.  Chubb 
V.  Bradley,  68  Mich.  268,  26  NW  186. 

64.  Eckford  V.  Knox.  67  Tex.  200, 
2  SW  372. 

[a]  Ths  Vaxas  Adoption  Act  mod- 
Ifles  the  law  of  Spain  on  that  subject 
aa  far  as  the  rights  of  the  adopted 
<diild  are  concerned,  tinder  tho  oItII 
law  the  adivtsd  child  eovld  not  In- 


herit if  the  adopting  father  had  a 
legitimate  child  living.  The  statute 
of  Texas  confers  on  the  adopted  child 
the  rights  of  a  natural  child  only 
with  reference  to  the  estate,  and  does 
not  constitute  him  a  member  of  the 
family  of  the  adopter,  nor  Invest  him 
with  the  privileges  and  duties  pe- 
culiar to  the  relation  of  parent  and 
child,  as  does  the  civil  law.  Taylor 
v.  Deseve,  81  Tex.  246,  16  BW  1008: 
Eckford  T.  Knox.  67  Tex,  200,  2  SW 
372:  White  v.  Rlcheson,  <Clv.  A.)  94 
SW  202. 

60.   Riley  T.  Day.  88  Kan.  608,  189 
P  624,  44  LRANS  296. 
As  to  oliaac*  of  nun*  geaszmllar 

see  Names  £29  Cyo  271]. 

ee.   Blodgett  v.  BtowelL  189  Mass. 
142,  76  NE138.   And  see  HUl  v.  Nye, 
17  Hun  (N.  T.)  457. 
^  ^**'*  ^  forMlfn  adoption  see  Infra 

er.'  See  infra  {  128. 

68.  Gofer  v.  Scroggins,  98  Ala.  342, 
13  S  116,  39  AmSR  64;  Tllley  v.  Har- 
rison. 91  Ala.  295,  8  8  802;  Miller  v. 
Miller,  123  Iowa  165,  172,  98  NW  631 
(where  the  court  said,  per  Bishop,  J.: 
"The  parents  by  adoption  have  every 
legal  right  formerly  possessed  by  the 
natural  parent^');  Adams  v.  Adams, 
102  Miss.  259,  68  S  84;  In  re  Clements, 
78  Mo.  352. 

[a]  In  Zioulidana. — (1)  The  adop- 
tion of  the  ward  by  the  tutor  In  no 
wise  relieves  the  latter  from  his  re- 
sponsibility as  tutor.  Unforsake's 
Succ.  48  La.  Ann.  646,  19  S  602.  (2) 
It  has  also  been  held  that  the  adopter 
cannot  appoint  a  testamentary  tutor 
to  the  adopted  to  the  exclusion  of 
the  natural  father.  Matter  of  Up- 
ton, 16  L,a.  Ann.  176.  (3)  But  see 
Haley's  Succ,  49  La.  Ann.  709,  22  S 
251  (where  It  was  held  that  when 
a  child  has  been  unquestionably 
adopted  by  a  person,  as  appears  trom 
pleadings  which  admit  the  fact,  adop- 
tion will  be  held  as  made,  not  only 
presumably  with  the  mother's  con- 
sent, but  under  the  conditions  re- 
quired or  permitted  by  law,  and  that 
the  mother  of  the  adopted  child,  ad- 
vised of  the  death  of  the  adoptive 
mother,  and  that  the  latter  In  her 
will  had  appointed  a  testamentary  ex- 
ecutor under  whose  control  said  child 
should  remain  during  its  minority, 
should  not  be  permitted  to  obtain  an 
appointment  as  tutrix,  Ignoring  the 
adoption  and  Its  possible  legal  resultoL 
ana  the  daims  and  pretjenslona  of 
the  executor  under  the  law). 

[b]  Bollgloiu  MSef^CL)  The 
adoptive  parent,  rather  than  the  nat- 
ural parent,  is  entitled  to  control  fhe 
rellgfouB  belief  of  the  child.  Purin- 
ton  V.  Jamrock,  196  Mass.  187,  80  NE 
802,  18  LRANS  926.  (2)  The  want  of 
religious  belief  on  the  part  of  the 
adoptive  parent  does  not  affect  his 
rights  under  a  deed  of  adoption.  Per 
Thompson,  J.,  in  In  re  Clements,  12 
Mo.  A.  592. 

[c]  roster  parent's  llaMUtr  for 
asaanltlBg  child — ^Where  a  boy  was 
adopted  by  defendant  under  a  deed 
of  adoption.  It  was  held  that  the 
relation  of  parent  and  child  was  es- 
tablished between  them  by  force  of 
law,  and  defendant's  conduct  In  com- 
mitting assault  and  battery  upon  the 
boy  was  to  be  measured  by  the  same 
prUiciples  and  rulea  that  would  &m- 
trol  had  he  Iwen  the  natnral  .father 
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against  all  persona,"  inelading  even  the  child's  guar- 
dian/**  and  may  enforce  his  rights  by  fwtion  and 
have  an  injunction  against  interference  with  the 
child  by  the  father  or  any  other  person."  Un- 
der the  Tezap  statute  the  adoptive '  parent 
is  not  necessarily  entitled  to  the  custody 
of  the  child,  but  such  custody  will  '  be 
awarded  with  a  view  to  the  best  interests  of  the 
child." 

[$  120]   3.  Services  and  Earnings  of  Child.  The 

adoptive  parent  is  entitled  to  the  services  and  earn- 
ings of  the  adopted  child/*  and  may  sue  in  his  own 
name  for  sui^  eaxxiii^'*  or  for  an  injury  to  such 
child." 

of  the  boy.   State  v.  Koonse,  123  Mo. 
A.  656,  101  SW  139. 

as.  Ala. — Gofer  v.  Scrogglna,  98 
Ala.  lit,  18  S  HE,  i9  Am8R  64  [foil 
TlUer  T.  Harrison.  91  Ala.  295,  8  S 
8021. 

Cnu — Moaik  r.  McDanlel,  116  Oa. 
108,  42  SE  860;  Rives  T.  Sneed.  25  Ga. 
612.  -  ^ 

Iowa. — Chehah  r.  Battled.  183  Iowa 
107,  110  NW  S30,  8  LRANS  1130,  12 
AnnCas  140. 

Mo. — In  re  Clements,  78  Mo.  352. 

N.  T. — Armltage  v.  Hoyle,  2  How 
PrNS  438. 

In  Tllley  v.  Harrison,  91  Ala.  295, 
8  8  802,  Clopton,  J.,  said:  "Though 
adoption  may  not,  by  operation  of 
the  statute,  orlf^tnate  and  establlah 
all  the  legal  consequences  and  Inci- 
dents of  the  natural  relation  of  parent 
and  child;  when  the  adoptive  father 
declares  his  own  name  as  the  name 
by  which  he  wishes  the  child  to  be 
thereafter  known,  and  takes  It  Into 
his  family  to  be  treated  as  a  child, 
he  assumes  the  duties  of  a  natural 
parent,  and  la  entitled  to  Its  custody 
and  services,  or  earnings,  as  against 
all  persons,  unless  it  may  be  the  true 
parents,  when  they  have  not  consented 
to  the  adoption." 

[a]  Fairer  otaUd^Under  St.a903). 
c  334  S  3,  a  pauper  child  remains  in 
the  custody  of  the  state  board  of 
charity  until  he  becomes  of  age  or 
the  hoard  considers  the  object  of  the 
commitment  accomplished,  notwith- 
standing his  adoption.  Purlnton  v. 
Jamrock.  195  Mass.  187,  80  NE  802.  18 
LRANS  926. 

[b]  la  a  OlToro*  prooeaOluff  1w> 
twMn  the  utaral  parents  the  court 
has  no  Jurisdiction  over  a  child  of 
the  parties  after  its  adoption,  for 
th«  status  of  the  child  Is  changed, 
and  it  is  no  longer  a  child  of  the 
marriage.  Tounger  v.  Younger,  106 
Cal.  877,  39  P  779. 

[c1    xu  British  Oolnmhla  where  no 

Jirovlslon  has  been  made  by  statute 
or  formal  adoption,  a  foster  parent 
who  has  taken  a  child  to  raise  as  his 
own  Is  entitled  to  Its  custody  as 
against  a  stranger.  In  re  Qual  Shtng, 
6  B.  C.  86,  92  rwher«  the  court  said, 
per  Davie,  C.  J.:  "Can  there  be  the 
slightest  doubt  that  as  against 
strangers,  the  adoptite  parent  is  a 
person  having  the  lawful  care  or 
charge  of  the  child  of  his  adoption, 
BO  aa  to  make  It  an  offence  to  take 
the  child  oat  of  his  custody?  Hu- 
man society  peremptorily  answers 
'No!*  and  under  British  rule,  at  all 
events  would  long  since  have  de- 
manded an  amendment  of  the  law  did 
It  permit  of  any  but  the  negative  con- 
struction, for  how  many  thousands  of 
homes  might  be  plunged  into  mourn- 
ing, more  bitter  than  that  of  death. 
If  the  law  stood  Idly  by  and  permitted 
the  orphan  and  adopted  child,  received 
Into  the  family  circle,  reared  as  the 
rest  of  the  children,  knowing  and 
being  reminded  not  that  it  Is  of  dif- 
ferent blood  from  them,  and  perhaps 
not  so,  to  be  ruthlessly  torn  from  the 
flreside,  by  a  mere  stranger,  who 
(l>enevolent  although  his  Intentions 
might  be)  conceives  .the  Idea  that  he 
ean  look  after  the  child  better  than 
Its  own  foater-parento"). 


70.  Rives  v.  Sneed.  25  Ga.  612. 
[aj  Sonlalmki— In  Forstall's  Socc., 

26  La.  Ann.  430,  It  was  said  that 
there  Is  nothing  m  the  statutes  rela- 
tive to  adoption  which,  being  con- 
strued with  the  varloua  articles  of 
the  civil  code  on  the  subject  of  tutor- 
ship, implies  that  the  legislature,  in 

Rermittlng  the  adoption  of  children, 
ad  any  intention  to  abridge  the 
right  of  a  natural  tutor  to  the  per- 
sonal care  and  control  of  his  minor 
child  or  to  the  administration  of  the 
child's  property. 

71.  Armltage  v.  Hoyle,  2  HowPrNS 
(N.  Y.)  +88. 

[a]  "Tb«  osrs  or  onstodr  of  the 
adopUTS  father  is  therefore  lawful, 
and,  being  lawful,  the  law  enforces 
the  custody  by  punishing  the  man 
who  Invades  it.  From  which  It  fol- 
lows that  the  right  can  also  be  en- 
forced upon  habeas  corpua"  Per 
Davie,  C.  J.,  in  In  re  Qual  SblnflT.  6 
R  C.  86.  93.  ' 

[b]  Seoorerjr  of  onstody  bTiiat- 
nral  mother;  habeaa  oorpns. — ^Where 
the  natural  mother  has  recovered  the 
custody  of  her  child  on  habeas  corpus, 
the  foster  parents  ,  cannot  entitle 
themselves  to  resume  its  custody  by 
the  tiling  of  a  supersedeas  bond  on 
an  appeal  by  them.  State  v.  Poin- 
dexter,  45  Wash.  37,  87  P  1069.  See 

renerally  Habeas  Corpus  [21  Cyc 
42]. 

72.  White  v.  Rlcheson.  (Tex.  Civ. 
A)_94  SW  202. 

73.  Gofer  v.  Scroggins,  98  Ala.  842, 
13  S  115.  39  AmSR  U;  TiUey  v.  Har- 
rison, 91  Ala,  ^95,  8  S  802;  Brown  v. 
Welsh,  27  N.  J.  Eq.  429;  Finch  v. 
Finch,  7  Oh.  Dec.  (Reprint)  673.  4 
CtncLBul  908;  Lunay  v.  Vantyne,  40 
Vt.  501.  See  alao  In  re  Carroll,  219 
Pa.  440,  68  A  1038.  123  AmSR  673. 

[a]  Afloptlon  br  one  spouse;  pre- 
sumption MS  to  servioes. — Where  a 
husband  adopted  a  child  In  proceed- 
ings wherein  the  wife  did  not  Join, 
it  was  held  that  services  rendered  by 
the  child  must  be  presumed  to  have 
been  rendered  in  behalf  of  the  foster 
father  and  gave  the  child  no  claim 
against  the  wife's  estate.  In  re  Car- 
roll, 219  Pa.  440,  68  A  1038,  128  AmSR 
678. 

74.  Tllley  v.  Harrison,  91  Ala.  296. 
8  S  802  (where  plaintiff  and  his  minor 
adopted  son  and  defendant  having 
made  a  contract  by  which  plaintiff 
agreed  that  the  son  should  work  for 
defendant  for  a  certain  salary  and 
the  son  merely  agreed  to  carry  out 
the  obligations  of  the  father,  the  con- 
tract not  stipulating  to  whom  the 
money  should  be  payable.  It  was  held 
that  the  contract  was  made  by  plain- 
tiff, who  alone  was  entitled  to  receive 
the  salary  and  give  an  acquittance 
therefor,  and  might  sue  therefor  In 
his  own  name). 

78.  Citizens'  St.  R.  Co.  v.  Wlllqeby, 
15  Ind.  A.  312.  43  NE  1058  (holding 
that  uhder  Rev.  St.  (1894)  j  267,  pro- 
viding that  the  father,  or,  in  case  of 
hts  death,  desertion,  or  imprison- 
ment, the  mother,  may  maintain  an 
action  for  the  injury  or  death  of  a 
child,  a  complaint  in  an  action  by 
a  woman  for  Injury  to  her  adopted 
son  Is  Insnffleient  unlesa  It  alleges 
the  ownership  of  his  serrloes,  the 


121]   4.  LiabiUty  for  Snpport  of  Child.  An 

adoptive  parent  is  or^arily  liable  for  the  support 
of  an  adopted  minor  child  to  the  same  extent  as  a 
natural  parent  would  be  liable/"  and  the  natural 
parent  is  relieved  of  responsibility.'^  In  Texas, 
however,  the  natural  father  is  liable  for  the  support 
of  his  child." 

122]  5.  Bight  to  Dispose  of  Property  by  WilL 
By  the  weight  of  authority  the  laws  permitting  the 
adoption  of  children  confer  on  them  simply  the  ordi- 
nary rights  of  inheritance  and  do  not  affect  the 
power  of  the  adoptive  parent  to  dispose  of  his  prop- 
erty hy  will/*  hut  the  adoptive  parent  may  deprive 
himself  of  the  power  thus  to  dispose  of  his  property 

particulars  of  his  adoption,  or  his 
emancipation  from  the  control  of  his 
natural  parents). 

76.  Beach  v.  Bryan,  166  Mo.  A.  S3, 
128  SW  6S6;  Brown  v.  Welsh,  27  N. 
J.  Eq.  429;  Moncrlef  v.  Ely,  19  Wend. 
(N.  Y.)  405.  See  also  Hesketh  v. 
Oowing,  6  B!sp.  131. 

la]  roster  parent  not  oredltor  of 
chila^ — Judgment  creditors  cannot 
subject  the  property  of  an  adopted 
child  of  the  debtor  to  the  satisfaction 
of  their  Judgment,  although  the  debt- 
or has  expended  his  own  money  for 
the  education  of  the  child.  The  adopt- 
ing parent  Is  not  a  creditor  of  the 
child,  because  the  adoption  statutes 
provide  that  he  shall  be  under  the 
same  responsibilities  as  If  the  per- 
son adopted  were  his  own  child.  An- 
derson T.  Miind<^  77  SW  926,  26  Kyli 
1644. 

[b]  Where  natural  parent  ngrees 
to  xeadopt  oWId. — In  Clayton  v.  Whlt- 
aker,  68  Iowa  412,  27  NW  296,  it  ap- 
peared that  defendants  had  adopted 
the  minor  child  of  plaintiff,  but  that 
soon  afterward  plaintiff,  desiring  to 
have  the  child  again,  agreed  to  adopt 
her  as  his  own.  He  did  not  do  so 
for  several  years,  during  which  time 
the  child  remained  with  defendants. 
At  the  time  of  the  readoptlon,  he  ex- 
ecuted to  defendants  a  note  and  mort- 
gage as  compensation  for  boarding? 
and  caring  for  the  child.  It  was  held 
that  the  note  and  mortgage  were  not 
without  consideration  because  given 
to  defendants  for  the  support  of  their 
own  child,  but  that  the  consideration 
was  the  continuing  understanding 
that  the  child  was  to  be  returned. 

77.  Mitchell  v.  Brown,  18  Cal.  A. 
117,  122  P  426  (holding  that  the 
adopting  parent  can  enter  into  a  bind- 
ing contract  with  the  natural  parents 
to  support  and  educate  the  child). 

78.  Taylor  v,  Deseve,  81  Tex.  246, 
249,  16  SW  1008  (where  the  court 
said;  "The  duty  of  supporting  and 
maintaining  his  child  la  devolved  by 
law  upon  the  father,  and  he  can  not 
relegate  this  duty  to  any  other  per> 
son  except  as  authorised  by  law"). 

79.  ir.  8. — Humes  v  Burnea,  132 
Fed.  485  [aff  13T  Fed.  781.  70  CCA 
3571. 

Ala.— Ruaaell  v.  Russell.  84  Ala.  4S, 
3  B  900. 

Hawaii.— In  re  Nalcuapa.  S  Hawaii 
342 

Ind.— Austin  T.  Davis,  128  Ind.  472. 
26  NB  890.  25  AmSR  466.  IS  LRA  120. 

Mass.— Blodgett  v.  Stowell,  189 
Mass.  142,  75  SB  138:  Fiske  v.  Watt, 
157  Mass.  88,  31  NE  715;  Bowdlear  v. 
Bowdlear,  112  Mass.  184. 

Mo. — Orantham  v.  Gossett,  182  Mo. 
651,  81  SW  895;  Steele  v.  Steele,  161 
Mo.  566,  61  8W  815;  Moran  v.  Stew- 
art, 122  Mo.  295.  26  SW  962;  Davis  v. 
Hendricks,  99  Mo.  478,  18  SW  887; 
Westerman  v.  Schmidt,  SO  Mo.  A. 
344. 

N.  Y. — Matter  of  Gregory,  15  Mfsc 
407,  37  NYS  925. 

Pa.— Wright's  Est.,  1  Pa.  Dtat  825, 
11  Pa.  Co.  492  [aff  156  Pa.  64,  26  A 
877]. 

Tex. — Clark  v.  West,  96  Tex.  437, 


78  8W  797  frev  (CIt.  A)  72  SW  1001; 
lionui  T.  liennls^  49  Tex.  CIt.  A  SB. 
88  ISW  364. 
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by  a  contract  binding  bim  to  give  the  adopted  child 
a  certain  share  of  bis  property.^  It  has  been  held 
that  &  will  is  not  revoked  by  the  subsequent  adop- 
tion of  a  child,  as  it  would  be  in  the  case  of  the  birth 
of  a  natural  child,^^  but  the  contrary  has  also  been 
hcld.^^  In  Louisiana  the  rights  conferred  by  adop- 
tion cannot  be  divested  by  the  will  of  the  adoptive 
parent.®^ 

[$  123]  0.  On  Widow  and  Belatives  of  Adoptive 
Parent.  As  a  general  rule,  the  widow  of  an  adoptive 
father  who  has  not  herself  adopted  the  child  is  not 
entitled  to  the  custody  of  the  child  as  against  the 
natural  parent,**  but  she  may  be  awarded  such  cus- 
tody where  the  best  interests  of  the  child  would  be 
promoted  thereby.^  Where  an  •  adopted  child  is 
capable  of  inheriting,  the  existence  of  such  child  has 
the  same  effect,  under  statutes  relating  to  a  widow 's 
share  of  her  deceased  husband's  estate,  as  does  the 
existence  -of  natural  children.*^  An  adopted  child 
hag  been  regarded  as  "  issue  but  a  contrary  view 
has  also  been  taken,  under  which  it  is  held  that  the 


adoption  of  a  child  is  not  equivalent  £b  birth  of  issue 
in  determining  the  rights  of  a  surviving  hosband  or 
wife.**  The  wife's  rights  in  her  husband's  property 
cannot  be  aifeeted  by  his  adoption  of  a  child  without 
her  eonsent.^^  W^here  the  child  has  been  adopted  by 
the  husband  alone,  the  wife  can  alien  her  estate  re- 
ceived from  him,***  and  on  her  death  it  will  pass  to 
her  heirs  and  not  to  such  adopted  child.^^  Collateral 
relatives  of  an  adoptive  parent  are  not  entitled  to 
contest  the  will  of  such  parent  in  the  absence  of  ob- 
jection by  an  adopted  child  who  in  case  of  invalidity 
of  the  will  would       the  sole  heir.°^ 

[$124]  D.  On  Natural  Parent.  It  has  been  held 
under  some  statutes  that  a  natural  parent  by  con- 
sent to  the  adoption  relinquishes  all  parental  rights,"' 
and  is  relieved  of  all  parental  dnties  and  obliga- 
tions;^* but  in  other  jurisdictions  the  rights  and 
obligations  of  natural  parents  with  respect  to  the 
child  are  altered  only  so  far  as  the  statute  undertakes 
to  change  them.** 

126]    E.  On  Child— 1.  In  OeneraL  Adoption, 


Wash. — Van  Brocklln  v.  Wood,  88 
Wash.  384,  80  P  530. 

80.  Qulnn  V.  Quitm,  6  S.  D.  S28,  58 
NW  808,  49  AmSR  87&.  See  also 
Martin  v.  Long,  B8  Nebr.  694,  74  NW 
43. 

BffMt  Qi  oo&tiaelfl  to  adept  see 

supra  8S  20-24. 

Appliofttloii  to  adopted  chlUxm  of 
■tfttntes  airslnit  Iftpelmf  of  legacies 
and  devises  see  WlUa  [40  Cyc  1987, 

1938  note  81]. 

Convtrnotlon  of  will  to  Include 
adopted  children  see  Wills  [40  Cyo 

1452]. 

Contniot  to  mak*  wlU  see  Wills 

140  Cyc  10631. 

81.  Russell  V.  Russell,  84  Ala.  48, 
S  S  900;  Davis  v.  Fogle,  124  Ind.  41, 

23  N£  860.  7  LRA  485;  Goldstein  v. 
Hammell,  236  Pa.  305,  84  A  772. 

82.  Hllplre  v.  'Claude,  109  Iowa 
159,  SO  NW  332,  77  AmSR  624,  46 
LRA  171. 

83.  Hosser's  Sacc.,  37  Ija.  Ann. 
839  (holding  that  In  such  case  a  de- 
vise by  a  married  woman,  leaving  no 
forced  heir,  of  the  bulk  of  her  estate 
to  her  husband,  Is  reducible  to  the 
disposable  portion). 

H.  Baakette  V.  Strelffht.  106  Tenn. 
549,  6S  aw  142. 

85.  Baskette  t.  Strelght,  106  Tenn. 
649,  62  SW  142. 

88.  In  re  HcQulston,  238  Pa.  313, 
86  A  207  (holding  that  an  adoption 
Is  a  bar  to  an  action  by  the  widow  to 
recover  the  Ave  thousand  dollar  ex- 
emption under  the  act  of  April  1. 
1909  [P.  L.  87]);  Rowan's  Bat.,  1S2 
Pa.  299.  19  A  82  [aft  6  Pa.  Co.  461, 

24  WklyNC  158], 

[a]  "Itumving  no  cAUd,  or  descend- 
ants of  a  child." — Sayles  v.  Christie, 
187  111.  420,  58  NE  480. 

[b]  "Child  oapable  of  inheriting-." 
— Moran  v.  Moran,  151  Mo.  558,  52 
SW  378:  Moran  v.  Stewart,  132  Mo. 
73,  33  SW  443:  Moran  v.  Stewart,  122 
Mo.  295,  26  SW  962. 

[c]  Blteot  ef  oontraot  to  adopt. — 
But  a  contract  made  by  the  husband 
without  his  wife's  consent  by  which 
he  agrees  to  adopt  a  child  and  to 
give  such  child  a  portion  of  his  estate 
does  not  affect  the  rights  of  the 
widow  In  her  husband's  estate.  Mld- 
dleworth  v.  Ordway,  49  Misc.  74,  98 
NTS  10.    And  Bee  supra  §  21. 

87.  Atchison  v.  Atchison,  89  Ky. 
488,  12  SW  942,  11  KyL  705:  Buckley 
V.  Frasler.  153  Mass.  525,  27  NE  768; 
Rowan's  Est.,  132  Pa.  299,  19  A  82. 

88.  Clark  v.  Clark.  76  N.  H.  651, 
85  A  758;  Stanley  v.  Chandler.  53  VL 
619  <where  it  was  held  that  the  word 
"Issue"  In  such  a  statute  meant  only 
lawful  lineal  descendants,  and  that 
the  act  of  adoption  did  not  repeal  any 
of  the  statute  law  upon  the  subject 
of  descent). 

[a]    TIM  texm  '^effitlaate  Isroe" 


In  the  statute  of  wills  does  not  mean 
the  same  as,  or  include,  an  adopted 
child.  Davis  V.  Fogle,  124  Ind.  41,  23 
NE  860,  7  LRA  485. 

88.  McCann  v.  Daly,  168  lU.  A.  287, 
[a]  AOoptloa  antMatliiff  marriage. 
— The  widow's  share  in  the  estate  la 
affected  by  an  adoption,  although  she 
never  consented  thereto  or  took  any 
part  therein,  where  such  adoption 
was  made  by  the  Intestate  when 
single  and  more  than  six  years  be- 
fore his  marriage,  and  the  widow 
knew  of  the  adoption  at  the  time  of 
the  marriage.  In  re  Walworth,  85 
Vt.  322,  82  A  7,  37  LRANS  849. 

9a  Keith  V.  Ault,  144  Ind.  626,  43 
NE  924. 

91.  Barnes  v.  Alien,  25  Ind.  222; 
Stanley  v.  Chandler.  53  Vt  619. 

98.  Matter  of  wniiams.  102  Cal. 
70,  36  P  407,  41  AmSR  163. 

Am  to  oomtest  of  wlUs  see  generally 
Wills  [40  Cyo  1240  et  seq]- 

93.  Matter  of  Clementa.  78  Mo. 
362. 

[a]  mole  stated!  •flaot  of  fottev 
pareAVfl  daatk.— (1)  "The  adoption 
divests  the  natoral  parents  of  the 
relation  which  they  had  theretofore 
sustained  toward  the  infant  and  such 
change  of  relation  Is  In  no  way  af- 
fected by  the  death  of  the  foster 
parent  or  parenta.  .  .  .  By  the  first 
adoption  the  petitioner  was  by  the 
express  terms  of  the  statute  relieved 
from  all  parental  duties  toward  and 
all  responsibility  for  her.  Such  re- 
lief from  parental  duties  and  respon- 
sibilities was  not  for  a  limited  time  or 
for  the  life  of  the  foster  parent,  but 
forever,  unless  the  relation  of  a  par- 
ent and  child  between  the  natural 
parents  or  parent  and  the  minor  was 
reassumed  and  the  relation  by  adop- 
tion abrogated  In  the  form  prescribed 
by  said  section  66  of  the  Domestic 
Relations  Law.  The  possibility  of  a 
reassumed  parental  relation  by  the 
natural  parents  is  wholly  dependent 
upon  a  new  proceeding  before  the 
Judge  or  surrogate."  Per  Chase,  J., 
In  In  re  MacRae,  189  N.  Y.  142.  147. 
81  NE  956.  12  AnnCas  606.  (2)  In 
Tn  re  Masteraon.  45  Wash.  48.  60,  87 
P  1047,  122  AmSR  886,  the  court.  In 
holding  that  the  rights  of  the  grand- 
parents of  the  child,  like  those  of  the 
natural  parent  were  divested  by  the 
decree  of  adoption,  and  that  neither 
was  en  tl  t led  to  guardlansh  ip,  sal  d : 
"By  the  decree  of  adoption  the  child 
became,  to  all  Intents  and  purposes, 
the  child  of  her  adoptive  mother  and 
continued  to  be  ancn  even  after  her 
death.  The  nattiral  parent,  by  her 
voluntary  act  In  consenting  to  the 
adoption  of  her  child  by  another,  be> 
came  divested  of  all  legral  rights  and 
obligations  In  respect  to  Buct|  child, 
and  the  situation  was  not  changed  by 
the  death  of  the  adoptive  parent." 


Cb]  TonndUng-. — In  construing 
Civ.  Code  art  213,  which  provides 
that  "the  foundling,  whom  persons 
from  charity  have  received  and 
brought  up,  cannot  be  claimed  by  its 
father  and  mother,"  It  has  been  said: 
"If  the  father  and  mother  have  lost 
the  right  to  claim  the  child  for  them- 
selves, a  fortiori  have  they  lost  the 
right  to  represent  the  child  in  the 
matter  of  Its  adoption  by  a  stranger." 
Per  Provosty,  J.,  In  Dupre's  Succ, 
116  La.  1090,  109ir  41  8  324. 

94. ^MItchell  v.  Brown,  18  Cal.  A. 
117.  12rP  426. 

95.  Barnhlzel  v.  Ferrell,  47  Ind. 
335  (holding  that  a  mother  did  not, 
by  consenting  to  the  adoption  of  her 
child,  surrender  her  maternal  rights). 

[a]  Steson  for  role. — "We  can 
well  see  how  a  mother  might  be  will- 
ing to  waive  or  entirely  surrender 
her  parental  rights  In  favor  of  one 
person  and  be  wholly  unwilling  to 
relinquish  them  to  another.  One 
person,  on  account  of  his  character 
and  financial  ability,  might  be  a  -very 
suitable  custodian  for  a  child,  and 
these  considerations  would  probably 
enter  very  largely  In  the  equation 
Influencing  the  mind  of  the  piirent." 
McAlister.  J.,  tn  Baskette  v.  Strelght, 
106  Tenn.  649,  66G,  62  SW  142. 

[b]  Wglit  to  eompensatioa  for 
support  of  ohlld. — In  McNemar  v.  Mc- 
Nemar,  137  111.  A.  504,  it  was  held 
that  the  relation  of  parent  and  child 
was  not  destroyed,  and  therefore  a 
natural  parent  could  not  recover  from 
the  foster  parent  compensation  for 
the  care  and  support  of  the  child 
while  In  his  own  home  and  custody, 
In  the  absence  of  express  contract. 

lc]_  "Both  under  the  Soman  and 
the  Bpanlah  laws,  the  child  given  In 
adoption  by  a  father,  to  any  other 
person  than  a  descendant,  remained, 
nevertheless,  under  the  power  of  the 
natural  father;  and  did  not  pass  under 
the  private  dominion  of  the  adopter." 
In  re  Upton,  16  La.  Ann.  175,  176. 

Jd]  Bight  of  tutorship ;  Louisiana, 
t  was  held  in  In  re  Upton.  16  La. 
Ann.  175,  that  under  the  civil  code 
the  tutorship  of  a  minor  child  be- 
longed of  right  to  the  surviving  father 
or  mother,  and  the  right  of  appoint- 
ing a  tutor  by  will  belonged  exclu- 
sively to  the  surviving  father  or 
mother,  and  that  the  act  of  the  legls* 
lature  authorising  the  adoption  In 
this  case  did  not  take  away  or  dimin- 
ish either  expressly  or  Impliedly 
either  of  those  rights.  A  testamen- 
tary tutor  named  In  the  will  of  the 
adopting  mother  was  held  not  en- 
titled to  tutorship  of  the  child. 

[e]  If  tbm  Mflar  of  adoption  Is 
InvaUA  on  Its  faoe,  the  child  must 
be  surrendered  to  the  natural  parent, 
even  though  proceedings  are  pending 
to  amend  the  record  and  make  th^ 
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when  l^;airy  eondneted,  has  the  general  effect  of 
terminating;  the  relations  between  the  child  and  its 
natural  parents,**"  and  of  making  him  a  child  of  the 
adoptive  parents*'  with  the  same  personal  rights  as 
a  natural  ohild.^  But  adoption  by  one  spouse  alone 
does  not  affect  the  relation  of  the  child  to  the  other 
spouse."  In  Texas  an  adopted  child  is  not  given 
aJl  the  rights  of  a  natural  child,  but  only  the  right 
of  inheritance.^  ' 

j;$  126]  2.  Domicile.  The  adoption  of  a  minor 
child  operates  to  transfer  his  domicile  from  Uiat  of 
the  natural  parent  to  that  of  the  adoptive  parent;^ 
and  a  sobsequent  change  of  the  adoptive  parents' 
domicile  likewise  effects  a  change  in  the  domicile  of 
SQch  minor  child.' 

[$  127]  3.  Claim  for  Serrices.  An  adopted  child 
ean  have  no  claim  for  services  rendered  to  the  adopt- 
ive TMU^t  during  the  existence  of  the  relationship.^ 
Ana,  in  the  absence  of  anything- to  show  an  ezpresa 


order  valid.    Ex  p.  Clark,  87  Cal.  638, 
25  P  967. 

96.  Schlltz  V.  RoenltL  86  Wis.  31, 
56  NW  194,  3d  AmSa  878,  21  LRA 
483.  But  «ee  supra  I  124,  onA  Infra 
§  129. 

[al  Aa,  Mt  of  ftdopUOB  acvsn  tli« 
Iwftl  motion  between  parent  and 
child,  and  creates  new  relations  be- 
tween the  adopting:  parent  and  the 
child.  In  re  Cozza,  168  Cat  614,  126 
P  161,  AnnCanl914A  214. 

97.  Caldwell's  Succ,  114  19B, 
88  B  140,  108  AmSB  841;  In  re  Cle- 
mentii,  12  Mo.  A.  692;  Plnley  v.  Brown, 
122  Tenn.  810,  123 'SW  859,  25  LRANS 
1285. 

B8.  Rller  V.  Day,  88  Kan.  503.  129 
P  524.  44  LRANS  296. 

[a]    Bl^t  to  hjomwrtMd  •samp- 

Uon. — An  adopted  child  la  entitled 
during  minority  to  his  claim  of  home- 
atead  exemption  in  the  property  of 
the  adoptive  parent  In  the  same  man- 
ner as  a  natural  child.  Cofer  v, 
ecroffglna,  98  Ala.  342,  13  S  115,  89 
AmSR  54.  See  generally  Home- 
steads [21  Cyo  B«»T. 

[to]  Stgrbts  llBiiMl  *o  tlioM  tfUarlr 
oow«natt—"The  adopted  child  does 
not  stand  on  the  full  footing  of  an 
actual  child  even  as  to  hla  legal 
rights.  He  baa  only  auch  rights  as 
the  atatute  clearly  rives  him.  This 
has  been  uniformly  held,  with  much 
strictness,  not  only  under  this  act 
but  also  under  the  prior  acts  on  the 
same  subject."  Morgan  v.  Reel,  218 
Pa.  81,  89,  62  A  253  (holding  that  the 
statute  of  1887  Intended  to  put  the 
adopted  child  on  the  same  footing  as 
actual  children,  but  not  on  any  more 
favorable  footing).  _ 

»0.  Nulton'a  App.,  103  Pa.  286 
(holding  that  where  one  spouse  does 
not  Join  In  the  proceedings  for  adop- 
tion no  such  confldentlal  relation 
exists  between  such  spouse  and  the 
child  as  will  Justify  a  presumption 
of  fraud  or  undue  influence  exercised 
by  such  spouse  In  business  transac- 
tions with  the  child  after  the  latter 
has  attained  his  majority  and  has 
removed  from  the  home  of  the  adopt- 
ive parents),  .  _   

1.  Eckford  V.  Knox,  67  Tex.  200, 
204,  2  SW  372  (where  the  court  said: 
"Our  statute  Imports  the  civil  law 
as  to  adoption  Into  our  Jurispru- 
dence, but  modifles  it  in  some  im- 
portant respects.  It  gives  to  the 
adopted  party  the  position  of  a  child, 
only  80  far  as  to  make  him  the  heir 
of  nis  adopter,  but  does  not  consti- 
tute him  a  member  of  the  latter's 
family  with  such  duties  and  prlvllegeB 
as  that  relation  would  Imply").  To 
same  effect  Taylor  v.  Deaeve,  81  Tex. 
246,  16  SW  1008. 

3.  Waldaborough  v.  Friendship,  87 
Me.  211,  32  A  880;  Washburn  v.  White, 
140  Mass.  568.  5  NE  813.  See  gen- 
erally Domicile  [14  C^yc  843]. 

3.  Woodward  v.  Woodward,  87 
Tenn.  64<.  11  SW  8»2. 


4.  Brown  v.  Welsh,  27  N.  J.  Eq. 
429;  Clark  v.  West,  96  Tex.  437,  78 
SW  797  [rev  (Civ.  A.)  72  SW  1001. 

6.  Pinch  v.  Pinch,  7  Oh.  Dec.  (Re- 
print) 678,  4  CincLBuI  908. 

B.  See  Simmons  v.  Burrell,  8  Misc. 
388,  28  NYS  625. 

[a]  By  the  otvll  oode  of  rrance, 
"in  regard  to  the  property  of  the 
adopter  himself,  the  adopted  person 
has  precisely  the  same  rights  as  a 
child  born  in*  marriage,  although  there 
are  other  children  born  In  marriage 
after  his  adoption.  He  retains  all 
his  rights  as  a  member  of  hla  natural 
family,  but  acquires  no  right  of  suc- 
cession to  the  proi>erty  of  any  rela- 
tion of  the  adopter."  In  re  Nakuapa, 
8  Hawaii  342,  346. 

7.  Albring  v.  Ward,  137  Mich.  852, 
100  NW  609;  Simmons  v.  Burrell,  8 
Misc.  388,  28  NTS  625.  See  alao 
supra  S  2. 

8.  Albring  V.  Ward.  187  Mich.  862, 
100  NW  609. 

[a]  inioonstlta.tloital  atatvta. — In 
In  re  Doyle,  147  Mich.  544.  Ill  NW 
165,  It  was  held  that  an  adoption  un- 
der a  statute  which  is  afterward  de- 
clared unconstitutional  is  Illegal  and 
void,  and  the  supposed  adopted  child 
is  not  an  heir  of  tne  foster  parents. 

[b]  Btatnts  sola  to«t^(l)  "To 
•atabllsh  helrahlp  under  acta  pro* 
vldlng  for  the  adoption  of  children, 
the  enactments  muat  be  looked  to,  to 
ascertain  the  rights  of  the  claimant." 
The  right  of  Inheritance  in  auoh 
cases  Is  fixed  aolely  by  the  act  Itself. 
Webb  V.  Jackson.  6  Colo.  A.  211,  40 
P  467.  (2)  In  Albring  v.  Ward,  137 
Mich.  862,  854,  200  NW  609,  It  was 
said:  "Heirship,  except  that  baaed 
upon  consanguinity,  can  be  created 
only  by  a  constitutional  law  by  which 
'relations  of  paternity  and  amliatlon 
are  recognized  as  legally  existing  be- 
tween persons  not  so  related  by  na- 
ture.' "  To  same  effect  Bowins  v. 
English,  138  Mich.  178,  101  NW  204. 
(3)  In  Lathrop  v.  Young,  25  Oh.  St 
461,  it  was  held  that  the  act  of  April 
20,  1654,  and  the  act  of  March  29, 
1859,  gave  to  the  adopted  heir  the 
legal  status  of  a  child  of  the  adopter 
and  the  statute  required  him  to  be 
regarded  as  such  child  In  tracing 
descent  to  or  from  him  In  the  cases 
therein  apeclfled;'  but  that  In  cases 
which  did  not  come  within  those  acta 
the  operation  of  the  statute  of  de- 
scents was  the  same  as  if  such  acts 
had  not  been  passed. 

id  Statnta  paaaed  aftev  adoptios 
befora  foatar  parent's  death. — 
(1)  Where  a  child  was  adopted  under 
a  atatute  which  provided  that  the 
adopted  child  should  not  have  the 
right  of  Inheritance,  and  afterward 
a  statute  was  passed  conferring  the 
right  of  Inheritance  upon  adopted 
children,  swA  adopted  child  Is  en- 
titled to  take  by  inheritance  from  her 
foster  parent,  aa  the  right  of  In- 
heritance la  datomlnable  at  the  death 


or  implied  contract,  an  adopted  child  who  has  been, 
designated  as  heir  at  law  of  the  husband  cannot 
recover  for  services  rendered  to  the  widow  after  be 
became  of  age.' 

[M28]  4.  Bight  of  Inheritance— a.  By  OMd— 
(1)  In  OeneraL  While  under  the  civil  law  adopted 
children  have  the  right  of  inheritance  from  the 
adopting  parents,'  no  such  right  has  ever  been  recog- 
nized by  the  common  law;^  and,  consequently,  in 
order  for  an  adopted  child  to  inherit  from  the  adopt- 
ing parent  in  a  jurisdiction  where  the  common  law 
prevails,  there  must  exist  at  the  time  of  the  adopting 
parent 's  death  a  valid  statute  conferring  such  right. 
The  status  or  relationship  of  parent  and  child, 
whether  by  birth  or  adoption,  is  clearly  distinguish- 
able from  the  right  of  inheritance."  Some  of  the 
adoption  'statutes  have  been  construed  as  not  con- 
ferring on  the  adopted  child  the  r^ht  of  inheritanoe 
from  the  foster  parent,"  but  the  nsnal  effdet  of  sneh 

of  the  Intestate.  Gilliam  v.  Guaranty 
Trust  Co.,  186  N.  Y.  127,  78  NE  697. 
116  AmSR  536;  Theobald  v.  Smith, 
103  App.  Dlv.  200,  92  NTS  1019;  Do- 
dln  v.  Dodin,  16  App.  Dlv.  42,  44  NYS 
800  faff  162  N.  Y.  635,  57  NE  1108]. 
(2)  However,  it  was  held  In  Matter 
of  Moore,  90  Hun  162,  35  NTS  782. 
that  where  two  persons  stood  In  the 
mutually  acknowledged  relationship 
of  parent  and  child  for  many  years, 
but  the  latter  was  of  full  age  when 
the  first  law  of  the  state  of  her  resi- 
dence relating  to  adoption  took  effect, 
she  was  not  entitled  to  Inherit  under 
a  later  statute  giving  an  Inheritable 
quality  to  adopted  children. 

[d]  Hawaiian  oustom^A  child 
adopted  as  an  heir  according  to  an 
ancient  Hawaiian  custom  before  the 
enactment  of  statutes  on  the  subject 
is  entitled  to  Inherit  to  the  exclusion 
of  collateral  kindred  under  existing 
laws.  Klaiatnl  v.  Kahanu,  S  Hawaii 
868;  In  re  Naknam.  «  HawaU  S42. 

9.  Calhoun  v.  Bryant,  28  8.  D.  S66, 
133  NW  266. 

[a]  Inliarltanoa  not  a  aeoassaty 
iacddant. — "The  -  right  of  inheritance 
does  not  grow  out  of  the  relationship 
of  parent  and  child,  though  it  may 
be  created  and  Conferred  In  the  exer- 
cise of  legislative  wisdom,  because 
of  the  existence  of  that  relationship. 
But  the  right  of  Inheritance  is  not  a 
necessary  Incident  of  the  relationship, 
whether  natural  or  adoptive."  Cal- 
houn V.  Bryant.  28  8.  D.  266,  276,  138 
NW  266. 

[hi   siMKlndwitlon  lay  law^"lt 

is  clear  that  the  laws  of  any  state 
may  recognize  the  difference  between 
children  by  birth  and  by  adoption, 
and  may  grant,  deny,  or  limit  the 
right  of  inheritance  as  to  the  latter 
class."  Calhoun  v.  Bryant,  21  B.  D. 
266.  276,  133  NW  266. 

10.  See  cases  infra  this  note. 

[a]  m  the.ZKstrlot  of  OolninMa  an 
adopted  child  cannot  inherit  property 
except  by  will.  Moore  T.  Hoffman, 
17  P.  Cas.  No.  9,7tt4a,  2  Hayw.  &  H. 
173. 

[b]  In  XlaalSBlppi  the  adopted 
child  does  not  succeed  to  the  estate 
of  the  adopting  parents,  unless  such 
benefit  of  adoption  is  conferred  by 
the  petition  and  decree!  Beaver  v. 
Crump,  76  Miss.  84,  23  S  432. 

[c]  In  Hebraska  the  same  was 
formerly  true,  but  in  Ferguson  v. 
Herr.  64  Nebr.  649,  90  NW  625,  94 
NW  542.  the  court  said  that  a  recent 
amendment  of  the  adoption  statute, 
providing  that  the  rights  of  inherit- 
ance shall  attach  to  the  adopted  child' 
unless  specific  provision  has  been 
made  against  such  right.  Is  In  line 
with  the  more  recent  construction  of 
adoption  statutes,  namely,  that  they 
should  be  held  to  confer  all  the  rlghta 
of  natural  children  unless  a  contrary 
Intention  affirmatively  appears. 

[d]  b  Xawali  an  adopted  chlU 
,  does  not  Inherit  from  the  foeter  par- 
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statutes  is  to  entitle  the  adopted  ehild  to  saceeed 
to  the  estate  of  the  adopttng  parent  in  the  'same 
manner  as  if  it  had  been  a  natural  child  of  such 
parent.*^    The  words  "issue,"  "chilcUsn,"  "kin- 

«nt  unless  there  Is  an  express  pro- 
vision to  that  effect  In  the  articles  of 
adoption.  Matter  of  Wllhelm,  IS  Ha- 
waii 206  [dist  Klalalnl  v.  Kahanu,  S 
Hawaii  368;  In  re  Nakuapa,  3  Hawaii 
342;  Abenela  v.  KaiHkoIe,  2  Hawaii 
660;  Matter  of  Hakau,  1  Hawaii  471]; 
"Wei  See  v.  Young  Sheong,  3  Hawaii 
4S&;  Maughan's  Est.  3  Hawaii  262. 

II.  U.  S. — Burnes  v.  Bumes,  132 
Fed.  485  [aff  137  Fed.  781,  70  CCA 
8571;  Tlrrell  v.  Bacon,  3  Fed.  63. 

Ala. — Abney  v.  De  Loach.  84  Ala, 
S93,  4  S  757;  Russell  v.  Russell,  84 
A.la.  48,  3  S  900. 

Cal. — Matter  of  Evans,  106  Cal.  562, 
39  P  860;  Matter  of  Williams,  102 
CaL  70,  36  P  407,  41  AmSR  163:  Mat- 
ter of  Newman.  75  Cal.  213.  16  P  887, 
7  AmSR  146.  ^  _ 

Conn. — Woodward's  App..  81  Conn. 
162,  70  A  453. 

III.  — FlaimlKan  t.  Howard,  200  211. 
39«,  M  NB  732,  98  AmSR  201,  69  UlA 
«64. 

Ind. — Patterson  v.  Browning,  146 
Ind.  160,  44  NB  993:  Markover  v. 
Krauss,  132  Ind.  294,  31  NE  1047,  17 
LRA  806;  Huraphriea  v.  Davis,  100 
Ind.  274.  60  AraR  788;  Krug  v.  Davis, 

87  Ind.  590;  Isenhour  v.  Isenhour,  52 
2nd.  328;  Barnhlcel  v.  Perrell,  47  Ind. 
335;  Barnes  v.  Allen.  25  Ind.  222; 
Adams  v.  Merrill,  46  Ind.  A.  315,  85 
NE  114,  S?  NE  36;  Jones  v.  Leeds,  41 
Ind.  A.  164,  S3  NE  526;  Bray  v.  Miles, 
23  Ind.  A.  432,  64  NE  446.  66  NE  510. 

Iowa. — Shlcfc  V.  Howe,  137  Iowa 
249,  114  NW  916,  14  LRANS  980; 
Hllplre  V.  Claude,  109  Iowa  159,  80 
NW  332,  77-AmSB  524,  46  LRA  171; 
Wajrner  v.  Vamer,  60  Iowa  532. 

i^ui.— Riley  V.  Day,  88  Kan.  603, 
129  P  524.  44  LRANS  298:  Gray  v. 
Holmes,  67  Kan.  817,  46  P  696,  88 
UUL  207. 

Ky. — ^Lanfennan  v.  Tanslle,  150  Ky. 
751,  160  SW  1008;  Atchison  v.  Atch- 
ison, 89  Ky.  488,  12  SW  942,  11  KyL 
705;  Power  v.  Hafley  85  Ky.  671,  4 
SW  683,  9  KyL  369;  Russell  V.  Rus- 
sell, 14  KyL  236. 

La. — Cunningham  v.  Lawson,  ill 
La.  1024,  36  8  107:  Vldal  v.  Comma- 
sere,  13  La.  Ann.  516. 

Me.— Virgin  V.  Uarwlck,  97  He.  578, 
56  A  620. 

Mass. — Blodgett  v.  Stowell,  189 
Mass.  142,  76  NB  138;  Fiske  v.  Pratt. 
157  Mass.  83,  31  NE  716;  Buckley  v. 
Frasler,  153  Mass.  526,  S7  NE  768; 
Sewall  V.  Roberts,  116  Mass.  262. 

Mich. — Ultx  V.  Upham  143  NW  66; 
Morrison  v.  Sessions.  70  Mich.  297, 

88  NW  249,  14  AmSR  600. 
Minn. — Sorenson  v.  Rasmussen,  114 

Minn.  324.  131  NW  325,  36  LRANS 
216. 

Miss. — Adams  v.  Adams,  102  Miss. 
84,  59  S  84. 

Mo.— Grantham  v,  Gossett,  182  Mo. 


651,  81  SW  896:  Steele  v.  Steele,  161 
Mo.  666,  61  SW  815;  Moran  v.  Moran, 
151  Mo.  658,  52  SW  378;  Clarkson  v. 
Hatton,  143  Mo.  47,  44  SW  761.  65 
AmSR  635;  Moran  v.  Stewart,  132  Mo. 
73,  33  SW  44S  [foil  Moran  v.  Stewart, 
122  Mo.  295,  26  SW  962];  Fosburgh  v. 
Rogers.  114  Mo.  122,  21  SW  83,  19 
LRA  201:  Thomas  v.  Haloney,  142 
Mo.  A.  193.  126  SW  522. 

Nebr. — Ferguson  v.  Herr,  64  Nebr. 
649,  90  NW  625,  94  NW  542;  Martin 
T.  Long,  63  Nebr.  694,  74  NW  43. 

N.  H.— Clark  v,  Clark,  76  N.  H.  561. 
85  A  7S8. 

N.  Y. — Gilliam  v.  Guaranty  Trust 
•Co.,  186  N.  T.  127,  78  NE  697,  116 
AmSR  536;  Von  Beck  v.  Thomsen, 
44  App.  Dlv.  373,  60  NTS  1094,  7 
NYAnnCas  33  [aCf  167  N.  T.  601,  60 
NE  1121];  Kemp  v.  New  York  Pro- 
duce Exch.,  34  App.  Div.  175,  54  NTS 
€78;  Dodln  v.  Dodln,  16  App.  Div.  42, 
44  NTS  800  [aS  17  Misc.  85,  40  NTS 
748.  and  aff  162  N.  T.  686,  67  NE 
1108];  Kettell  v.  Baxter,  60  Mlac.  428, 


100  NTS  629:  Matter  of  Or^ry.  IK 
Mlso.  407,  87  NTS  926;  Simmons  t. 
Burrell,  8  Hlso.  888.  28  MYS  626. 

Oh.— Knese  v.  Hake,  16  OhSftCP 
466. 

Pa. — Moi^an  t.  Reel,  218  Pa.  81, 
62  A  263;  In  re  Peterson.  212  Pa. 
463.  61  A  10O5;  Rowan's  Est.,  182  Pa. 
299.  19  A  82  [aff  6  Pa.  Co.  461,  24 
WklyNC  1583:  Johnson's  App..  88  Pa. 
346;  Schafer  v.  Eneu,  54  Pa.  304. 

Tenn. — Flnley  v.  Brown,  132  Tenn. 
316,  123  SW  359,  25  LRANS  1286; 
Helms  V.  Elliott,  89  Tenn.  446,  14  SW 
930,  10  LRA  586. 

Tex. — Logan  v.  Lenniz,  40  Tex.  Civ. 
A.  62,  88  SW  364;  White  v.  Holman, 
26  Tex.  Civ.  A.  162,  60  SW  437.  But 
compare  Eckford  v.  Knox.  67  Tex. 
200.  2  SW  872. 

Vt.— In  re  Walworth,  86  Vt.  882, 
82  A  7,  87  LRANS  849. 

Wash. — Van  Brocklln  v.  Wood,  38 
Wash.  384.  80  P  630;  James  v.  Jaraea. 
36  Wash.  655,  77  P  1082  (applied  to 
case  of  foreign  adoption). 

[a]  BtUs  stated. — "The  natural  re- 
lation and  the  statutory  relation  are 
made  one  and  the  same  as  to  the 
devolution  of  property.  ...  In 
the  eye  of  the  law,  therefore,  adopted 
children  are  lineal  descendants  of 
their  foster  parent."  Vann,  J.,  In  In 
re  Cook,  187  N.  T.  268,  261,  79  NB 
991  [Quot  In  re  MacBae,  189  N.  T. 
142,  147,  81  NB  966,  12  AnnCas  505], 
[bl  Wglit  to  iBharlt  Implied  from 
adoption. — "To  *adopt  a  child'  has 
been  held,  after  an  exhaustive  and 
learned  examination  of  Its  meaning, 
to  imply  of  Itself,  without  more,  that 
the  child  adopted  possessed  a  right 
to  inherit  from  the  adoptive  parent." 
Vldal  V.  Commag^,  18  La.  Ann.  516 
[quot  Fosburgh  t.  Rogers,  114  Mo^ 
122,  131.  21  SW  82,  19  LRA  2011.  To 
same  effect  Jordan  v.  Abney,  97  Tez. 
296,  78  SW  486  (where  It  Is  held  that 
the  right  of  Inheritance  from  adoption 
arises  by  operation  of  law  and  not 
from  contract,  on  which  point  see 
also  supra  {  21. 

[c]  Probata  of  will;  mast  b*  otted 
to  apyssr.  By  virtue  of  the  fact  that 
an  aaopted  child  of  a  testator  Is  an 
heir.  In  a  petition  for  the  probate 
of  the  will  he  must  be  named  and 
cited  to  appear.  Matter  of  Gregory, 
18  Misc.  Hi,  35  NTS  106,  26  NTClv 
Proo  71.  See  also  Wills  [40  Cyc  1259 
et  seq]. 

[d1  Wbera  adoptioii  Is  under 
speolal  aot  the.  right  of  inheritance 
ox  an  adopted  child  Is  fixed  by  the 
act  Itself.  Webb  v.  Jackson,  6  Colo. 
A-  211,  40  P  467. 

[e]  A  oUld  WUI  Inherit  from  her 
adoptive  parents  where  the  articles 
of  adoption  provide  that  If  she  should 
remain  with  them  until  her  majority 
she  should  receive  Ave  hundred  dol- 
lars, and  further  "bestow  on  her 
"equal  rights  and  privileges  of  chil- 
dren bom  in  lawful  wedlock,"  the 
provision  as  to  money  not  being  ex- 
clusive as  to  property  rights.  Mar- 
tin v.  Long,  B3  Nebr.  694,  74  NW  43. 

[f]  Bights  of  Inheritance  dependent 
OB  stataa. — The  rights  of  one  claim- 
ing as  an  heir  by  an  Indenture  be- 
tween his  father  and  the  Intestate, 
and  also  by  a  statutory  adoption  and 
decree,  cannot  be  determined  by  a 
bill  In  equity  unless  his  status  as 
such  (jhlld  has  been  settled  In  an  ac- 
tion at  law  or  In  the  probate  court 
Ross  V.  Ross,  123  Mass.  212. 

[g]  m  Hew  Tork,  In  1884.  two 
methods  of  adoption  were  legally  au- 
thorized: (1)  From  private  persons 
by  ludlctal  proceedings;  (2)  from  In- 
stitutions by  agreement  in  writing. 
In  either  case  the  rights  of  the 
adopted  child  were  identical,  and  In 
neither  case  was  there  any  right  of 
Inheritance.  "After  the  amendment 
of  XS87  the  two  classea  of  >  adopted 


dred/'  and  the  like  in  statutes  of  deseent  and  di»- 
tribution,  include  adopted  children,  in  the  absence 
of  anything  indicating  a  contrary  intent.^  It  is 
genetsJly  held,  however,  that  an  adopted  ehild  does 

children  stlU  existed,  (1>  those  taken 
from  private  custody:  (2i  those  taken 
from  Institutions.  To  the  former  of 
these,  the  right  of  Inheritance  had 
expressly  been  given;  to  the  latter, 
it  had  not  been  granted  in  terms.*' 
The  effect  of  the  Domestic  Relations 
Law  of  1896  was  to  confer  the  right 
of  inheritance  in  the  case  of  all  adop- 
tions made  under  it,  whether  from 
Institutions  or  otherwise,  and  under 
the  saving  clause  of  the  act  of  1896, 
the  right  of  Inheritance  was  conferred 
upon  persons  legally  adopted  under 
the  act  of  1884.  U.  S.  Trust  Co.  v. 
Hoyt,  160  App.  Dlv.  621,  627,  136  NTS 
'849. 

[h]    In  PannsjlTante  an  adopted 

child  1b  not  entitled  to  administer 
upon  the  estate  of  the  adoptive  par- 
ent. In  re  Smith,  226  Pa.  630,  74  A 
622.  133  AmSR  894;  McCully's  App., 
l5  WklyNC  (Pa.)  80. 

U.  Newman's  Est.,  76  Cat  213,  16 
P  887,  7  AmSR  146;  Power  v.  HaAey, 
86  Ky.  671,  4  SW  683,  9  KyL  36§: 
In  re  Walworth,  86  Vt.  522,  82  A  7, 
37  LRANS  849.  4  But  see  also  Infra 
S  131. 

[a]  "Vhe  wo*4  *ohlldr«n'  (1)  may 

Include  in  its  meaning  children  born 
In  lawful  wedlock  and  children  made 
legitimate  by  the  marriage  of  their 
parents,  and  children  by  adoption, 
for  the  latter  are  the  legal  children 
of  their  adoptive  parents."  Power 
V.  Hafley,  86  Ky.  671,  676,  4  SW  683, 
9  KyL  369.  (2)  A  devise  to  the  chil- 
dren of  a  named  devisee  does  not  In- 
clude adopted  children.  Morgan 
Reel,  213  Pa.  81,  62  A  268;  Schafer 
V.  Eneu.  64  Pa.  304. 

[b]  "Uvlaff  ls«Bs.'^— Uhder  a  stat- 
ute providing  that  an  estate  shall 
descend  to  snrrtvltie  children,  and 
the  "living  laaue,"  if  any,  of  prior 
deceased  children,  an  adopted  child 
Is  Included  in  the  term  "living  Issue,** 
which  Is  used  In  the  statute  In  the 
sense  of  llvhig  ^lldren."  Riley  v. 
Day.  88  Kan.  603,  129  P  624,  44 
LRANS  296. 

[c]  "After-bon  oUU^n.»— A  child 
adopted  after  the  adopting  parent 
had  executed  a  will  Is  not  deemed 
an  after-born  child  within  the  mean- 
ing of  the  act  of  April  8,  1833.  Gold- 
stein V.  Hammell.  236  Pa.  305,  84  A 
772  [aff  49  Pa.  Super.  89]. 

[d]  3^  Xassaohnsetta  the  sUtute 
provides:  "The  word  'child.'  or  Its 
equivalent.  In  ■  a  grant,  trust-settle- 
ment, entail,  devise  or  bequest  shall 
Include  a  child  adopted  by  the  settlor, 
grantor  or  testator,  unless  the  con- 
trary plainly  appears  by  the  terms 
of  the  Instrument;  but  if  the  settlor, 
grantor  or  testator  Is  not  himself  the 
adopting  parent,  the  child  by  adop- 
tion shall  not  have,  under  such  in- 
strument, the  rights  of  a  child  bom 
In  lawful  wedlock  to  the  adopting 

Earent,  unless  it  plainly  appears  to 
ave  been  the  Intention  of  the  settlor, 
grantor  or  testator  to  Include  an 
adopted  child."  Under  this  statute 
the  adopted  child  of  a  deceased  lega- 
tee, who  died  before  the  testator, 
takes  nothing  where  the  will  did  not 
contain  the  word  "child"  or  any  equiv- 
alent thereof  In  making  the  bequest. 
Gammons  v.  Gammons,  212  Mass.  454, 
465,  99  NE  96  (Where  the  court  said: 
"We  need  not  consider  whether,  un- 
der the  latter  part  of  9  8  .  .  .  If 
the  testator  had  made  a  limitation  to 
the  children.  Issue  or  descendants  of 
his  son  Henry,  parol  evidence  of  the 
declarations  of  the  testator  would 
have  been  competent  and  aufiiclent 
to  make  It  plainly  appear  that  It  was 
his  Intention  to  Include  In  such  a 
limitation  the  adopted  daughter  of 
that"  son"). 

[e]  m  aiafcama  the  word  "chil- 
dren" has  been  construed  aa  not  in- 


cluding Oblldren  bKHGorelgn  adaption. 
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not  take  nnder  a  limltatioa  to  one  and  the  heirs  of 
his  body.^"'  Such  inheritable  r^ht  does  not  conflict 
with  the  statute  of  descents,  for  the  statute  in  re- 
gard  to  adoption  merely  points  out  who  are  to  be 
considered  ''children"  within  the  meaning  of  the 
statute  of  descents/*  nor  does  it  conflict  with  the 
right  of  the  adoptive  parent  to  dispose  of  his  prop- 
erty by  will.*"  Some  of  the  cases  hold,  however, 
'that  all  changes  in  the  law  of  inheritance  which  may 
be  made  by  any  law  of  adoption  are  in  derogation 
of  the  long  established  rules  upon  the  subject,  and 
should  not  be  extended  by  construction,"  but  should 
be  strictly  construed  against  the  right  of  inheri- 
tance." And  a  child  by  adoption  cannot  inherit  from 
the  adoptive  parents  unless  the  adoption  proceedings 
have  been  in  strict  accordance  with  the  statute.*^ 

What  law  govenu.  The  law  in  force  at  the  time 
of  the  adoptive  parentis  death  determines  the  right 
of  an  adopted  child  to  inherit,^"  although  it  has  been 
said  that  the  right  to  inherit  depends  upon  the  stat- 
ute under  which  the  adoption  was  made.^'^  The  right 
of'  inheritance  by  or  from  an  adopted  child  is  gov- 
erned, as  to  real  property,  by  the  law  of  the  situs  of 
such  property,  and  as  to  personal  property,  by  the 
law  of  the  decedoit's  domicile.^ 


Hood  V.  McGehee,  189  Fed.  SOB  [aff 
199  Fed.  989,  117  CCA  864]  <COIUitru- 
iDg  Alabama  legislation). 

18.  ClarkBon  v.  Hatton.  143  Mo.  47, 
44  SW  761,  65  AmSR  635,  S9  LRA 
748;  Clark  v.  Clark,  76  N.  H.  B51,  85 
A  758:  In  re  Walworth,  86  Vt  322, 
S29,  82  A  7,  37  LRANS  849  (by  ex- 
press statutory  provision). 

"We  think  it  logically  follows  from 
the  authorities  to  which  reference 
has  been  made,  that  under  the  stat- 
ute, construed  In  the  light  of  the 
civil  law,  the  adopted  child  by  the 
event  of  the  adoption  becomes  the 
legal  child  of  the  peasbn  or  persons 
making  the  adoption,  and  stands  aa 
to  the  property  of  the  adoptive  parent 
in  the  same  position  as  a  child  born 
in  lawful  wedlock,  except  as  to  prop- 
erty expressly  limited  to  the  heirs 
of  the  body  of  the  adopter."  In  re 
Walworth,  supra. 

[a]  Eelr  at  lav. — An  adopted 
(■hlld  answers  the  description  of  an 
heir  at  law  in  the  limitationa  of  a 
trust  deed.  Gilliam  v.  Guaranty 
Trust  Co.  186  N.  Y.  127,  78  NE  697, 
116  AmSR  536. 

[b]  The  terms  <nMae"  or  "belr," 
used  In  limitations  over  contained  in 
a  will,  especially  where  the  words 
"by  right  of  representation"  are  used, 
do  not  Include  an  adopted  child. 
Blodgett  V.  Stowell,  189  Mass.  142,  75 
NB  138  [foU  Wyeth  v.  Stone,  144 
Mass.  441,  11  729,  and  dint  Buck- 
ley V.  Fraaler.  153  Maas.  625,  27  NE 
7681. 

1^  Foaburgb  v.  Rogers.  114  Mo. 
122,  31  SW  82,  19  LRA  201:  Ollllam 
V.  Guaranty  Trust  Co.,  186  N.  Y.  127, 
78  NE  «97,  116  AmSR  636;  Van  Brock- 
Un  y.  Wood,  28  Wash.  384.  80  P  S30. 

15.  See  Bupra  S  122. 

16.  Keegan  v.  Geraghty.  101  111. 
Sfl;  Boas  v.  Swinney,  79  Kan.  332, 
S34,  99  P  621  (per  Graves,  J.);  In  re 
Carroll,  219  Fa.  440,  68  A  1038,  123- 
AmSR  673. 

[al  fltatnte  oaimot  aot  zestroipeo- 
tlveljr^— A  deed  of  adoption  of  one's 
niece  as  his  daughter,  made  and  exe- 
cuted In  1 S63,  the  adoptive  parent 
dying  Intestate  in  1870,  will  not  au- 
thorize the  divesting  of  the  estate 
of  his  natural  children  by  a  proceed- 
ing under  the  act  of  April  2,  1872, 
which  authorized  adoption  by  deed, 
even  though  the  act  was  Intended  to 
be  retrospective.  Ballard  v.  Ward, 
89  Pa.  358.  See  also  Clarkaon  v.  Hat- 
ton,  143  Mo.  47,  44  SW  761,  65  AmSR 
635  (where  it  was  held  that  under 
Rev.  St.  [1855]  p  8S6  c  82  S  6.  chang- 
ing an  estate  In  fee  tall  Into  a  life 


estate  In  the  grantee,  with  remainder 
to  his  children  or  issue  of  a  deceased 
child,  or,  If  the  grantee  have  no  is- 
sue, then  to  his  heirs,  in  force  when 
a  deed  was  made  to  one  and  his 
"bodily  heirs,"  at  which  time  there 
was  no  statute  authorlxing  the  adop- 
tion of  a  child  as  one's  heir,  the  re- 
mainder limited  by  such  deed  did 
not  vest  in  a  child  suhsequently 
adopted  by  the  grantee  under  1  Wag- 
ner St.  p  256  S  3,  giving  such  child 
the  same  rights  -for  support  and 
treatment  aa  a  child  has  by  law 
against  lawful  parents). 

17.  Coombs  V.  Cook,  36  Okl.  326, 
333,  129  P  698  [clt  Cycl. 

18.  CaL—  Ex  p.  Clark,  87  Cal.  638, 
25  P  967. 

111.— Watts  V.  Dull,  184  Hi  86,  66 
NE  303. 

Iowa.' — Shearer  v  Weaver,  56  Iow:i 
578,  9  NW  907:  Gill  v.  Sullivan,  65 
Iowa.  341,  7  NW  586;  Tyler  v.  Rey- 
nolds, 53  Iowa  146.  4  NW  902. 

Kan. — Rens  v.  Drury,  67  Kan.  84, 
ifv  71. 

Mich.— Albring  v.  Ward,  137  Mich. 
352.  100  NW  609. 

N.  Y.— Smith  V.  Allen,  161  N.  T. 
478,  55  Nl'3  1056  [afT  32  App.  Piv.  374. 
5.1  NYS  114];  Matter  of  Thorne.  ir»5 
N.  Y.  140.  49  NE  661  latt  23  A^jp. 
Dlv.  624,  48  NYS  1116];  Carroll  v. 
Collins,  6  App.  Div.  106,  40  NYS  54. 

Or. — F^urgeson  v.  Jones,  17  Or.  204, 
20  P  842,  11  AmSR  808.  8  LRA  620. 

Ph.— In  re  Carroll,  219  Pa.  440,  68 
A  1038,  123  AmSR  678. 

See  also  supra  J  5. 

[a]  Agittemeat  to  adopt  la  Inanf- 
floliait,^Bowin8  v.  English,  138  Mich. 
178.  101  NW  204.  See  also  supra 
B  21. 

19.  U.  S.  Trust  Ca  v.  Hoyt.  150 
App.  Div.  621.  186  NYS  849. 

[a]  ProspeotlTe  or  rettospeotlTe 
operation  of  statute. — A  statute  pro- 
viding that  an  adopted  child  "shall 
inherit  from  his  adopting  parents  or 
their  relatives  the  same  as  though 
he  were  the  legitimate  child  of  such 
parents"  applies  to  all  adopted  chil- 
dren, whether  adopted  prior  or  sub- 
nequent  to  the  passage  of  such  stat- 
ute. This  conRtructlon,  however, 
does  not  make  the  act  retrospective  In 
its  operation.  Sorenson  v.  Rasmussen, 
114  Minn.  324.  328,  131  NW  325,  35 
LiRANS  216  and  note  (where  the 
.court,  per  Simpson,  J.,  said:  "This 
statute  does  not  give  to  past  acts  a 
new  effect  upon  mutual  rights  or  lia- 
bilities. Nor  does  it  change  or  affect 
existing  rights.  Rights  by  Inherit- 
ance In  an  estate  do  not  accrue  until 


129]  (2)  From  Both  Adoptive  and  Natural 
Parents.  In  the  absence  of  statute  to  the  contrary 
an  adopted  child  may  inherit  both  from  its  adoptive 
parent  and  from  or  through*'  its  natnral  parent. 
In  some  states  the  adopted  child  has  even  been  per- 
mitted to  inherit  from  the  same  person  in  the  dual 
capacity  of  a  blood  relative  and  of  an  adopted 
child,**  but  under  other  statutes  the  right  to  inherit 
from  the  same  person  in  snoh  dual  capacity  has  been 
denied." 

[$  130]  (3)  As  Forced  Heir  of  AdoptiTe  Par- 
ent's Widov.  Under  a  statute  providing  that  if  a 
man  marries  a  second  wife  and  has  no  children  by 
her,  but  has  children  alive  by  a  previous  wife,  the 
land  which  at  his  death  descends  to  the  second  wife 
shall  at  her  death  descend  to  his  children,  it  has 
been  held  that  such  land  will  descend  to  a  child 
adopted  by  the  husband  and  first  wife,"  or  to  one 
adopted  by  the  husband  after  bis  second  marriage,*'^ 
but  not  to  a  child  adopted  by  the  husband  after  the 
death  of  his  first  wife  and  before  his  second  mar- 
riage.** Nor  are  adopted  children  of  the  first  hus- 
band heirs  of  the  widow  under  a  statute  providing 
that  if  a  widow  shall  marry  a  second  time,  real 
estate  left  by  her  ^all  go  to  her  children  by  the 

the  death  of  the  owner  Intestate.  A 
law  providing  for  the  future  descent 
of  property  Is  prospective").  To  same 
effect  GlUlam  v.  Guaranty  Trust  Co., 
186  N.  Y.  127.  78  NE  697,  116  AmSR 
536;  Theobald  v.  Smith.  103  App.  Div. 
200,  92  NYS  1019;  Dodin  v.  Dodln, 
16  App.  Div.  42,  44  NYS  800  [aff  17 
Misc.  86,  40  NYiS  748,  and  aff  162  N. 
Y.  635.  57  NE  1108). 

aa  Coombs  (»ok,  S5  OkL  326. 
139  P  698. 

,  ai.  Calhoun  v,  Bryant,  28  S.  D. 
S66,  133  NW  266. 

as.  Patterson  v.  Browning,  146 
Ind.  160,  44  19E  983;  Humphries  v. 
Davis.  100  Ind.  274,  60  AmR  768; 
Hockaday  v.  Ljmn,  200  Mo.  4E6,  461. 
98  SW  5S5,  118  AmSR  672  and  note. 
8  LRANS  117,  9  AnnCas  775  £cit 
Cyc];  Clarkson  v.  Hatton.  143  Mo.  47. 
44  SW  761,  65  AmSR  636;  Knese  v. 
Hake,  16  OhS&CP  466. 

23.  Wagner  v.  Varner,  50  Iowa 
532. 

84.  Wagner  v,  Varner,  60  Iowa 
532  (where,  under  Code  11  2310,  2453. 
2454,  a  father  having  adopted  two 
children  of  his  daughter,  and  after- 
ward died,  leaving  no  will,  it  was  held 
that  the  children  so  adopted  would 
inherit  from  him  as  his  own  children, 
and  would  also  Inherit  the  share  oc 
their  deceased  mother). 

95.  Delano  v.  Bruerton.  148  Mass. 
619.  20  NE  308,  2  LRA  698;  Morgan 
v.  Reel.  218  Pa.  81,  62  A  263  (both 
holding  that  where  a  person  adopts 
his  grandchild  and  dies  Intestate,  the 
adopted  grandchild  Inherits  as  a  child 
only  ana  not  in  the  dual  capacity  of 
ohild  and  grandchild). 

36.  Markover  v.  Krauss.  182  Tnd. 
294.  31  NE  1047.  17  LRA  806  (Olds 
and  Coffey,  JJ.,  dissenting). 

87.  Patterson  v.  Browning,  146 
Ind.  160.  44  NE  993  (Jordan.  J.,  dis- 
senting). 

28.  Isenhour  v.  Isenhour,  52  Ind. 
328.  And  see  Barnes  v.  Allen.  26  Ind. 
222,  226  (where  it  was  said,  per  Greg- 
ory, J.:  "The  adopted  (»iUdren  of 
the  decedent  were  not  .  .  chil- 
dren by  a  previous  wife").  These 
cases  would  seem  by  implication  to 
be  overruled  by  the  cases  cited  in  the 
two  notes  immediately  preceding,  yet 
there  was  dissent  In  both  the  later 
cases  and  there  is  much  force  in  the 
dissenting  statement  of  Coffey,  J.,  in 
Markover  v. 'Krauss,  132  Ind.  294,  309, 
31  NE  1047,  17  LRA  806,  that  "by  no 
course  of  legitimate  reasoning  can 
the  conclusion  be  reached  that  a  child 
by  adoption  is  a  child  by  a  former 
wife." 


Digitized  by 


Google 


§§  130-135] 


ADOPTION  OF  CHILDBEN 


E1C.J.1  1401 


marriage  by  virfcne  o£  vhieh  it  came  to  her.*" 

131J  (4)  Fiwn  OoUaterBl  or  Lineal  Kindred 
of  Adopttve  Parent  In  a  few  states  the  statutes 
expressly  inrovide  that  an  adopted'  child  may  inherit 
from  certain  rdativea  of  the  adoptive  parent.*^  In 
the  absence,  however,  4>£  sueh  special  provision,  an 
adopted  child  cannot  inherit  from  the  collateral  kin- 
dred of  its  adoptive  parent,'^  nor  from  the  ancestorE 
of  such  parent,'^  nor  from  his  natural  children.^  . 

132]  (6)  When  Adopted  a  Second  Time.  The 
heirship  created  by  the  adoption  of  a  child  is  not 


destroyed  by  a  second  adoption  after  the  deatii  of 
the  first  adoptive  parent. 

[$  133]  (6)  When  Adopted  by  One  Spouse. 
When  a  child  is  adopted  by  only  one  spouse  he  does 
not  become  the  heir  of  the  other." 

[$  134]  (7)  When  Adoption  Set  Aside.  Where, 
on  the  application  of  the  adtqptive  father  and  the 
natural  parent,  the  adoption  has  hem  set  aside,  the 
child  will  not  inherit  under  a  will  of  the  adoptive 
father  giving  his  estate  to  his  "lawful  heirs. 

[$  135]   b.  From  Child— (1)  Lineal  Descendants. 


S9.   Barnfis  t.  Allen,  25  Ind.  222. 
80.   See  statutory  provialons,  and 
cases  Infra  this  note. 

[a]  la  VanarlnBla  Uie  statute 

expressly  provides  that  the  adopted 
children  and  natural  children  shaU 
Inherit  by  and  through  each  other  as 
if  all  had  been  the  lawful  children 
of  the  same  parent.  See  Com.  v. 
Powel,  16  WklyNC  (Pa-)  2»t;  Dalsey's 
Est..  15  WklyNC  (Pa.)  402. 

[b]  In  MossMhnsetts,  under  Pub. 
St.  c  148  S  7i  providing  that  an 
adopted  child  "shall  stand  In  regard 
to  the  legal  descendants,  but  to  no 
other  of  the  kindred  of  such  parent, 
in  the  same  position  as  If  so  4)om  to 
him,"  (1)  an  adopted  child  Inherits 
from  a  natural  child  of  the  foster 
parent  (Stearns  v.  Allen,  183  Mass. 
404,  67  NE  349,  97  AmSR  441);  (2) 
but  not  from  a  collateral  relative  of 
the  foster  parent  {Brown  v.  Wright, 
194  Mass.  540.  80  NE  612). 

[c]  Zu  Iowa. — Under  Code  g  3253,  as 
amended  by  acts  29th  'Gen.  Assembly, 

SlOO  c  132,  providing  that  "the  rights, 
utles  and  relations  between  the 
parent  and  child  by  adoption  shall  be 
the  same  that  exist  by  law  between 
parent  and  child  by  lawful  birth  and 
the  right  of  inheritance  from  each 
other  shall  be  the  same  as  between 
parent  and  children  bom  in  lawful 
wedlock,"  an  adopted  child  inherits 
through  Its  adoptive  parent  from  the 
la  iter's  ancestors.  Shlck  v.  Howe, 
137  Iowa  249,  114  TOW  916,  14  LRANS 
980. 

td]    In      V«w      HampSUre,  an 

adopted  child  is  an  "heir  in  the  de- 
scending line,"  within  Pub.  St.  (1901) 
c  186  S  12.  giving  such  heirs  of  a 
legatee,  deceased  before  testator,  the 
same  estate  the  legatee  would  have 
taken  had  he  survive*}.  Clark  v. 
Clark,  76  N.  H.  5B1,  85  A  758. 

[e]  Vadsr  Uta  Taniu)nt  statute 
Rev.  L.  (1880)  9S  2S36-2&41,  legal 
adoption  establishes  the  relation  of 
parent  and  child  with  all  the  conse- 
Quences  of  that  relationship,  includ- 
ing the  right  of  Inheritance  from  the 
adopted  parents,  and  such  right  ex- 
tends to  the  Issue  of  the  adopted 
child.  Therefore  the  child  of  a  de- 
ceased adopted  daughter  is  entitled 
to  Inherit  through  her,  by  right  of 
Tepresentatlon,  a  share  In  the  adopt- 
ive father's  Intestate  estate.  In  re 
Walworth,  86  Vt.  322.  82  A  7,  37 
LRANS  849  [dlst  Stanley  v.  C»iand- 
ler,  53  Vt  819;  Moore  v.  Moore,  35 
Vt.  98]. 

[f]  Btatits    mm  muUIoliliaran. — 

Where  an   adopted  child,  made  ca- 

Eable  by  statute  of  taking  and  holding 
y  descent  the  estate  of  the  person 
adopting  him,  dies  before  such  per- 
son, leaving  children,  those  children 
inherit  the  estate  of  the  person  who 
adopted  their  deceased  parent  as  if 
thev  were  his  grandchildren.  Power 
V.  Hafley,  85  Ky.  671,  4  SW  683,  9 
KyL  369;  In  re  Walworth,  85  Vt.  322, 
82  A  7,  37  L.RANS  849.  And  see 
Markover  v.  Krauss,  132  Ind.  294.  31 
NE  1047.  17  LBA  806. 

31.  111. — Wallace  v.  Noland,  246 
111.  535,  92  NE  956,  13S  AmSR  247* 
Van  Matre  v.  Sankey.  148  111,  536.  36 
NB  628,  39  AmSR  196.  23  I.RA  665; 
Keegan  v.  Oeraghty,  101  la  26. 

Kan. — Boaz  v.  Swlnney,  79  Kan. 
S32,  99  P  621. 

Mich.— Van  Derlyn  v.  Mack.  117 
Ulch.  148,  100  MW  278,  109  AmBB 


889  and  note.  88  LRA  4S7,  4  AnnC^s 
879  and  note.  i 

Mo. — Hockaday  v.  I>ynn,  200  Mo. 
456.  469,  98  SW  586,^  LRANS  117 
and  note  [clt  Cyc]. 

Oh.— Phillips  V.  McConlca.  S9  Oh. 
St.  1,  61  NE  445,  69  AmSR  753. 

Pa. — In  re  Burnett.  219  Pa.  599,  69 
A  74. 

R.  I. — Rhode  Island  Hospital  Trust 
Co.  v.  Humphrey,  32  R.  I.  318,  79  A 
829. 

Vt. — Moore  v.  Moore,  36  Vt.  98. 

[a]  Bala  stated. — (1)  "Consan- 
guinity Is  so  fundamental  In  Statutes 
of  Descents  and  Distributions  that  it 
may  only  be  Ignored  by  construction 
when  courts  are  forced  so  to  do,  either 
by  the , "terms  of  express  statute  or 
by  inexorable  Implication. 
In  fact,  it  may  be  laid  down  as  a 

feneral  conclusion  that  while  the 
tatute  of  Adoption  must  be  read 
into  the  Statute  of  Dower  and  that 
of  Descents  and  Distribution,  it  Is 
with  this  singularity,  always  to  be 
observed,  viz.,  that  the  adopted  child 
is  so  let  in  only  i^or  the  purpose  of 

fire  serving  In  full  Its  right  of  Inher- 
tance  from  Its  adoptive  parent;  and 
the  door  to  Inheritance  Is  shut  and 
its  bolt  shot  at  that  precise  point." 
Per  Lamm,  J.,  in  Hockaday  v.  Lynn, 
200  Mo.  45S,  467,  468,  95  SW  585,  118 
AmSR  672,  8  LRANS  117,  9  AnnCaa 
775.  (2)  In  Kettell  v.  Baxter,  50 
Misc.  428,  431.  100  NTS  529,  Leven- 
trltt,  J.,  said:  "The  proceeding  of 
adoption  and  the  relation  established 
Is  personal  to  the  foster  parent  and 
the  child.  The  statute  gives  to  them 
all  the  rights  to  be  derived  from  the 
legal  relation  of  parent  and  child,  in- 
cluding the  'right  of  Inheritance  from 
each  other.'  The  right  Is  not  given, 
however,  either  expressly  or  by  Im- 
plication, to  the  child,  to  Inherit 
through  the  foster  parent  from  hla 
collateral  kin.  In  other  words  the 
child  becomes  heir  imly  to  the  foster 
parent." 

[h]  BswHm  for  nds^"N'o  more, 
then,  can  A,  by  taking  thought  (1.  e., 
by  making  a  contract)  make  a 
stranger  of  blood  kin  to  A's  own  kin- 
dred— make  an  adopted  child  have  in- 
heritable blood  to  A's  collateral  kin." 
Per  Lamm,  J.,  In  Hockaday  v.  Lynn, 
200  Mo.  466,  466,  96  SW  685.  118 
AmSR  872,  8  LRANS  117,  9AnnCas 

33.  Iowa.. — Sunderland's  Est.,  60 
Iowa  732,  18  NW  655  (where  It  was 
held  that  a  child  adopted  in  another 
state  under  a  special  act  which  pro- 
vided that  she  should  Inherit  "from" 
her  adoptive  parents  as  If  she  were 
their  child,  is  not  the  "heir"  of  her 
adoptive  father  within  Code  )  24  54, 
providing  that  the  heirs  of  a  deceased 
child  of  an  intestate  shall  inherit  his 
estate  in  the  same  manner  as  though 
the  child  had  outlived  the  intestate, 
and  cannot  inherit  her  father's  share 
of  his  father's  estate). 

Ky.— Merrlt  v.  Morton,  143  Ky.  133, 
136  SW  133. 

Mass. — Gammons  v.  Gammons,  212 
Mass.  454,  99  NE  95  (holding  that  the 
adopted  child  of  a  legatee  who  died 
before  the  testator  takes  nothing,  and 
construing  Rev.  L.  c  154  SS  7,  8:  c 
135,  S  21);  Biodgett  v.  Stowell,  189 
Masa  142,  75  NE  138. 

N.  H.— Meader  v.  Archer,  66  K.  H. 
214,  28  A  621. 

Oh.— PUlllpB  V.  McConlca,  69  Oh. 


St  1,  61  Nli  446,  89  AmSR  7SS;  Qulg- 
ley  V.  Mitchell,  41  Oh.  St.  87&. 

[a]  Bsasoa  for  nOs^In  Phillips 
V.  McConlca,  69  Oh.  St  1.  9,  61  NB 
446,  69  AmSR  768,  it  wa»  said:  "The 
ancestors  of  the  adopter  are  pre- 
sumed to  know  their  relatives  by 
blood,  and  to  have  them  in  mind  In 
the  distribution  of  their  estates, 
either  by  will  or  descent,  but  they 
cannot  be  expected  to  keep  Informed 
as  to  adoption  proceedings  In  the  pro- 
bate courts  of  the  counties  of  this 
state:  and  to  allow  an  adopted  child 
to  inherit  from  the  ancestors  of  the 
adopter  would  often  put  property  Into 
the  hands  of  unheard  of  adot>tea  chil- 
dren, contrary  to  the  wishes  and  ex- 
pectations of  such  ancestors." 

[bj  In  Xassaohnsetts  "an  adopted 
chlla  will  fake  by  succession  or  In- 
heritance the  same  share  of  the  prop- 
erty which  the  parent  owns,  so  that 
he  can  dispose  of  It  by  his  will  as 
If  he  were  a  child  born  In  wedlock: 
but  he  cannot  take  property  not 
owned  by  the  parent,  but  which  would 
come  to  a  child  born  In  wedlock  by ' 
right  of  representation  after  the  par- 
ent's death.  He  can  inherit  directly 
from  the  parent,  but  he  cannot  Inherit 
in  Ileu  or  his  parent  by  right  of  rep- 
resentation from  any  of  his  parent's 
kindred."  Wyeth  v.  Stone,  144  Mass, 
441,  443,  11  NB  729.  See  also  Gam- 
mons V.  Gammons,  212  Mass.  454,  92 
NE  95  (holding  that  an  adopted  child 
cannot  lake  by  representation  as  the 
"issue"  of  her  adopting  parent); 
Brown  V.  Wright  194  Mass.  640,  546, 
80  NE  612  (holding  that  "the  adopted 
daughter  of  a  deceased  brother  of  the 
testator  would  not  Inherit  the  testa- 
tor's real  estate  as  representing  that 
deceased  brother"). 

[c]  Effeot  limited  to  estete  of 
adoptive  parents — "In  reaching  the 
conclusion  that  one,  by  adopting  an- 
other, may  make  that  other  bis  own 
heir,  with  full  capacity  to  inherit  his 
estate,  and  that  the  children  of  the 
adopted  may  also  inherit  from  him. 
we  do.  not  wish  to  be  understood  as 
deciding  that  the  adopting  parent 
can  make  the  adopted  child  the  heir 
of  other  people  so  as  to  entitle  such 
child  to  Inherit  property  that  does 
not  come  directly  from  the  adopting 
parent  The  case  at  bar  does  not  in- 
volve that  question,  and  we  prefer  to 
reserve  any  expression  of  opinion 
thereon  until  the  question  actually 
arises."  Power  v.  Hafley,  85  Ky.  871, 
676,  4  SW  683,  9  KyL  369. 

33.  Keegan  v.  Geraghty,  101  111. 
^6;  Barnhlzel  v.  Ferrell,  47  Ind.  335; 
Helms  V.  Elliott,  89  Tenn.  446,  14  SW 
930,  10  LRA  585  fdist  McKamle  v. 
Baskerville,  86  Tenn.  459,  7  SW  194]. 

34.  Patterson  v.  Browning,  146 
Ind.  160.  44  NE  993. 

35.  Webb  v.  Jackson,  6  Colo.  A. 
211,  40  P  467:  Keith  v.  Ault,  144  Ind. 
628,  43  NE  924;  Barnhlzel  v.  Ferrell. 
47  Ind.  336;  Hockaday  v.  Lynn,  200 
Mo.  456.  98  SW  585,  118  AmSR  672 
and  note.  8  LRANS  117,  9  AnnCas 
775;  Sharkey  v.  McDermott,  16  Mo. 
A.  80  [rev  on  other  grounds  91  Mo. 
647,  4  SW  107,  60  AmR  270];  In  re 
Carroll,  219  Pa.  440,  68  A  1088,  128 
AmSR  673. 

36.  Morrison  v.  Sessions,  70  Mich. 
297.  38  NW  249,  14  AmSR  500.  But 
see  Russell  v.  Russell,  14  KyL  238 
(where  it  was  held  that  the  fact  that 
an  orphans'  home,  jnibseauent  tha 
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The  linesLt  deseendanto  of  on  adopted  child  saeceed 
to  his  property,  even  though  it  was  inherited  frcm 
bis  adoptive  parents." 

[$  136}  <2)  Ascendants  and  OoUatsrals.  There 
is  considerable  conflict  of  authority  as  to  the  course 
of  succession  upon  the  death  of  the  adopted  child 
leaving  no  descendants  and  no  husband  or  wife  sur- 
viving. Some  authorities  lay  down  the  broad  gen- 
eral rule  that  the  estate  vesta  in  the  natural  parents 
or  kindred,  to  the  exclusion  of  the  adoptive  par- 
ents,^ and  other  authorities  adhere  to  this  rule  at 
least  to  the  extent  of  property  not  derived  from  the 
adoptive  parents.""  On  the  other  hand,  it  has  been 
held  that  property  derived  from  one  of  the  adoptive 
parents  goes  to  the  other  adoptive  parent,  if  living,*" 
or,  if  dead,  to  the  heirs  of  the  adoptive  father  or 


death  of  the  person  adopting  the  child, 
had  canceled  the  contract  of  adop- 
tion In  consideration  of  another  per- 
son adopting  the  child,  did  not  de- 
prive the  child  of  Its  right  of  Inherit- 
ance under  the  original  article  of 
adoption). 

37.  Paul  v.  Davla,  100  Ind.  422. 

38.  White  v.  Dotter.  73  Ark.  180, 
83  SW  1052;  In  re  Namauu,  8  Hawaii 
484;  Baker  v.  Clowser,  (Iowa)  188 
NW  837;  Com.  v.  Fowel,  16  WklyNC 
(Pa.)  297. 

[aj  PTopaxty  d«zlT«d  from  fo«t*v 
parmta. — In  Relnders  v.  Koppelmann, 
68  Mo.  482,  80  AmR  802,  It  was  held 
that  the  natural  paranta  and  kindred 
of  an  adopted  child  succeed  to  his 
estate,  even  though  It  was  derived 
from  the  adopting  parents. 

3ft.  Upeon  v.  KoSle.  85  Ota.  8t.  665: 
Hole  v.  Robbins,  68  Wis.  614.  10  NW 
617.  See  also  Hill  v.  Nye,  1?  Hun  (N. 
T.)  467  (where  It  was  held  that  the 

far,ents'  parol  grift  and  surrender  of 
heir  child,  followed  by  his  practical 
adoption  and  maintenance  until  of  age 
by  tne  donees,  does  not  deprive  his  par- 
ents of  the  right  to  Inherit  as  hla 
next  of  kin);  Dalsey's  Est.,  15  Wkly 
KC  (Fa.)  403  (where  It  was  held  that 
under  the  act  of  May  4,  1865,  provid- 
ing that,  where  adoptive  parents  Bhall 
have  natural  children,  such  natural 
children  and  the  adopted  children 
shall  Inherit  from  and  through  each 
other  as  if  all  were  natural  children, 
the  natural  children  of  an  adoptive 
parent  have  not  the  right  to  Innerlt 
from  an  adopted  child  on  his  death 
Intestate,  where  either  of  the  adop- 
tive parents  are  alive,  since  under  Act 
11883]  SS,  children  do  not  inherit  from 
each  other  unless  both  of  their  par- 
ents are  dead.  The  whole  of  such 
adopted  child's  estate  In  this  case 
went  to  her  natural  brothers  and  sis- 
ters, her  natural  parents  both  being 
dead). 

40.  In  re  Jobson,  164  Cal.  312.  128 
P  938,  43  LRANS  1062;  Paul  V.  Davi.-!, 
100  Ind.  422;  Humphries  v.  Davis,  100 
Ind.  369;  Davla  v.  Krug,  95  Ind.  1 

Sover  BarnhlKel  v.  Ferrell,   47  Ind. 
361;  Dunn  v.  Means,  48  Ind.  A.  383, 
95  1015. 

[a]  m  Illinois  It  Is  provided  by 
statute  that  the  parents  by  adoption, 
and  their  heirs,  shall  take  by  descenf 
from  the  adopted  child,  or  from  any 
child  or  descendant  or  from  the  sur- 
viving husband  or  wife  of  such 
adopted  child,  all  such  property  as 
shall  have  passed  from  the  adoptive 
parents,  or  either  of  them,  by  gift, 
devise,  bequest,  or  descent  The  stat- 
ute further  provides  that  the  laws  of 
descent  and  the  rules  of  Inheritance 
shall  apply  to  and  govern  such  prop- 
erty as  the  adopted  child  shall  have 
received  from  the  adoptive  parents, 
the  same  as  if  a  natural  child.  In 
construing  and  applying  this  statute 
the  court.  In  Swlck  v.  Coleman.  218 
III.  38,  38,  75  NE  807.  held  that  prop- 
erty acquired  by  an  adopted  child 
from  the  adoptive  parent,  on  the 
death  of  the  adopted  child  leaving  a 
'ving  child  bom  of  her  body,  would 
"cend  to  such  child,  and  the  adop- 


tive parents  and  their  heirs  would,  on 
the  death  of  the  child  of  the  adopted 
child,  become  the  heirs  of  euch  last 
named  child. 

[b]  Oonfliot  of  Uws.— A  child  bom 
in  another  state  was  adopted  there. 
By  the  law  of  that  state  the  adopted 
child  became,  to  all  legal  intents,  the 
child  of  the  person  adopting  it.  and 
the  parents  of  the  chfld  were  de- 
prived of  all  legal  right,  as  respects 
the  child,  during  its  minority.  The 
child  went  to  Pennsylvania,  where 
she  died  a  minor  and  unmarried, 
leaving  certain  personal  estate  which 
was  Claimed  by  both  the  adoptive  and 
the  natural  father,  who  were  citizens 
of  the  state  of  the  adoption.  It  was 
held  that  the  estate  should  go  to  the 
adoptive  ftither,  and  not  In  accord- 
ance with  the  Intestate  laws  of 
Pennsylvania.  Foley's  Est.,  1  Wkly 
NC(Pa.j  801. 

41.  Davis  V.  Krug,  95  Ind.  1;  Lan- 
ferman  v.  Vanzlle,  160  Ky.  761,  ISO 
SW  1008. 

[a]  In  OUo  by  Rev.  St.  !  8140, 
property  derived  n-om  the  foster  par- 
ent goes  te  the  heirs  of  the  latter  In 
case  the  adopted  child  dies  Intestate 
and  without  Issue.  Spangenberg  v. 
Gulney,  3  OhSACP  168,  2  OhNP  f9. 

4a.  Baker  v.  Clowser,  (Iowa)  138 
NW  887. 

[a]  Beal  propeirtr  owimA  hy  an 
adopted  child  goes  to  his  adoptive 
parent  where  such  parent  would  have 
been  the  sole  heir  If  he  had  been  a 
natural  parent.  Calhoun  v.  Bryant, 
28  S.  D.  266,  183  NW  266. 

48.  Pace  v.  Kllnk,  61  Oa.  220; 
Gray  v.  Holmes.  67  Kan.  217,  46  P 
696,  S3  LRA  207:  Power  v.  Hafley,  86 
Ky.  671,  4  SW  683,  9  KyL  369;  OII- 
11am  v.  Guaranty  Trust  Co.,  186  N.  T. 
127,  78  NE  697,  116  AmSR  636.  See 
also  Lathrop  v.  Young,  25  Oh.  St.  461 
(where  it  is  said  that  an  adopted  heir 
is  given  the  legal  status  of  a  child 
of  the  adopter  by  the  acts  of  April 
20,  1854.  and  March  29.  1859,  and  the 
statute  requires  such  adopted  heir  to 
be  regarded  as  such  child  In  tracing 
descent  to  or  from  him  in  the  cases 
therein  specllled,  but  In  cases  not 
coming  within  those  acts  the  opera- 
tion of  the  statute  of  descents  la  the 
same  as  if  they  had  not  been  passed). 

As  to  rlffht  to  take  hy  rspresMrta- 
tlon  see  supra  S  131. 

44.  Brown  v.  Finley,  167  Ala.  424, 
47  S  577,  131  AmSR  68,  21  LRANS 
679  and  note,  16  AnnCas  778  and  note. 

[a]  Tormgn  law*  as  contract. — 
(1)  The  laws  of  the  place  where  an 
adoption  occurred  do  not  become  part 
of  the  contract  so  as  to  govem  all  the 
rights  which  the  parties  may  have 
as  an  Incident  to  the  relation  as  the 
right  of  inheritance  In  land  situated 
without  the  place  of  adoption.  Cal- 
houn v.  Bryant,  28  S.  Tt.  266,  133  NW 
266.     (2)      Where  foreign  adoption 

firoceedlngs  were  valid  and  effective 
n  the  state  where  made,  the  fact  that 
they  were  Ineffective  to  entitle  the 
adopted  children  to  Inherit  prop- 
erty subsequently  acquired  by  the 
parents  In  Alabama  did  not  warrant 
the  court  In  construing  the  proceed- 


mother.*^  Und^  some  statutes  the  estate  goes  to 
the  adoptive  parents  or  kindred  in  preference  to  the 
nattiral  parents  or  kindred,  without  r^rd  to  its 
original  source.^' 

137]  c.  Throogh  Child.  The  heirs  of  an 
adopted  child  will  inherit  through  him  a  share  of 
the  estate  of  a  deceased  adoptive  parent  just  as  if 
such  adopted,  ehild  were  a  ehild  by  blood  of  sneh 
parent.** 

138]  F.  Foreign  Adoption.  Foreign  adop- 
tion statutes  have  no  extraterritorial  effect.**  Bat 
it  is  generally  held  that  the  status  created  by  an 
adoption  in  one  state  will  be  recognized  by  the  courts 
of  another  state,  to  such  extent  at  least  as  is  not 
inconsistent  with  the  laws  and  policy  of  the  latter." 
This  general  rule  is  subject,  however,  to  the  qualifl- 

Ings  as  a  promise  to  convey  and 
granting  speclflc  performance.  Hood 
V.  McQehee,  1S&  Fed.  205  [afC  199  Fed. 
989.  117  CCA  664]. 

48.  C:al.— In  re  Williams,  102  CaL 
70,  36  P  407,  41  AmSR  163. 

Conn. — Woodward's  App.,  81  Conn. 
152,  70  A  453. 

111.— Van  Matre  v.  Sankey,  148  IlL 
536.  36  NE  628.  89  AmSR  196  and 
note,  23  LRA  666.  See  also  McCann 
V.  Daly,  568  111.  A.  287. 

Iowa. — Shlck  V.  Howe,  187  Iowa 
249,  114  NW  916,  14  LRANS  980. 

Kan. — Gray  v.  Holmes,  67  Kan.  217, 
46  P  696.  33  LRA  207. 

La.— Caldwell's  Succ..  114  La.  195, 
88  S  140,  108  AmSR  341. 

Mass. — Ross  T.  Ross,  189  Mass. 
248,  87  AmR  121. 

Mo.— Steele  v.  Steele.  161  Mo.  666, 
«  SW  816. 
Oh. — SlmjMon  T.  Simpson,  29  Oli. 

R.  I.— Melvln  v.  Martin,  18  R.  L 
660.  30  A  467. 

Tenn. — Finley  v.  Brown,  122  Tenn. 
816,  123  SW  359,  26  LRANS  1286. 
Tex. — McColpln  v.  McColpln,  (Civ. 


A.)  76  SW  824  [reh  den  77  SW  2381. 
See  Foley's  Est,  1  WklyNC  (Fa.)  801. 
Bfleet  of  forewn  lagitbnallom  see 

Bastards  [5  Cyc  634]. 

[a]  Bwe  stateO. — "There  Is  no 
doubt  whatever,  under  the  authorities 
in  this  country,  that  a  child  who,  in 
a  foreign  State  in  which  both  It  and 
the  adoptive  father  are  domiciled, 
has  acquired  under  the  laws  of  that 
State  the  status  of  chll^  by  adop- 
tion, must,  under  the  comltv  of 
States,  receive  recognition  of  Its 
status  as  child  In  every  other 
State  having  substantially  similar 
adoption  laws,  and  must  be  held  ca- 
pable of  succeeding  to  real  property  in 
accordance  with  the  laws  of  the  State 
where  the  property  lies.  If  adopted 
children  are  capable  of  Inheriting 
under  the  local  law  of  the  latter 
State."  Per  NeiL  J.,  in  Finley  v. 
Brown,  122  Tenn.  316,  327, 123  SW  359, 
26  LRANS  1286.  "The  Status  of  appel- 
lee having  been  established  under  and 
existing  ny  virtue  of  the  lex  domi- 
cilii, is  to  be  recognised  and  upheld 
in  every  other  State,  unless  such 
status,  or '  the  rights  flowing  there- 
from, are  inconsistent  with  or  opposed 
to  the  laws  and  policy  of  the  State 
where  It  is  sought  to  be  availed  of." 
Van  Matre  v.  Sankey,  148  111.  636. 
559,  36  NE  628,  89  AmSR  196,  23 
LRA  666  [quot  Finley  t.  Brown,  122 
Tenn.  318,927,  Iti  SW  869,  2S  LRANS 
12851. 

[b]  BIglit  dsptuAsBt  oa  iOtag 
traasorlpt  of  adoptton^— Under  Rev. 
St  (18S1>  9  829,  providing  that,  on 
filing  in  a  circuit  court  of  this  state 
a  transcript  of  the  record  of  a  legal 
adoption  In  another  state,  the  person 
adopted  shall  have  the  same  rights 
as  if  originally  adopted  In  this  state, 
the  rights  of  a  person  so  adopted  may 
be  enforced,  although  the  transcript 
was  filed  after  his  majority  and  after 
the  death  of  the  adopting  parties. 
Markover  v.  Krauss,  132  Ind  894,  31 
NB  1047,  17  LI 
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cation  titat  tha  oonrts  of  a  partieolar  state  vill  not 
permit  a  statute  of  a  foreign  state  to  extend  any 
farther  than  the  local  statute  upon  the  same  sabject, 
nor  to  confer  any  greater  rights,^  and  there  is  also 
authority  to  tibe  effect  that  where  the  local  statute 
of  adoption  eonferp  greats  rights  than  the  fore^ 


statute  nnder  which  the  cbild  was  adopted,  the  rights 
of  the  child  will  not  be  enlarged  so  as  to  be  com- 
mensurate with  those  conferred  by  the  local 
statute.'^  In  Alabama  children  adopted  under 
the  laws  of  foreign  states  are  not  entitled  to 
inherit.^ 


AD  FBOZnmi  ANTEOEDENS  FIAT  BE- 
LATIO,  NISI  DfFSDIATUR  SENTENTIA.' 

AD  QU^SSTIONEM  FAOTI NON  EESFONBENT 
JUDICES:  AD  QU.£STIONEM  LEQIS  NON  BE- 
8P0NDENT  JUBATOBES.^ 

AD  QU.SSTI0NE8  LEOIS  JUDIOES,  ET  NON 
JVBATOBES.  BESPONDENT." 

AD  BEOTE  DOOENDUM  OFOBTET,  FBDCUU 
INQUIBEBE  NOMINA,  QUIA  BEBX7M  OOGNI- 
TIO  ANOBUNIBUS  BEBUH  DEPENDET/ 

ADBIFT.  In  a  drifting  state;  cut  loose  from 
moorings;  floating  at  the  mercy  of  wind  or  tide." 

ADS.« 

AD  SEOTAM.    literally  "At  the  suit."  These 


words  were  used  in  entitling  causes  or  papers  on  the 
part  of  a  defendant  in  a  suit,  generally  in  the  ab- 
breviated form  "ads":^    but  sometimes  "adam" 
or  "at5."« 
ADSU" 

AD  TBISTEU  PABTEM  STBENUA  EST 
STTSFIOIO." 

ADTUNO.  Then;"  the  very  time  at  which  the 
other  event  happened.^^ 

ADUANA.   In  Spanish  law  a  customhouse.^ 

ADULT.  At  common  law  a  person  who  has  at- 
tained the  full  age  of  twenty-one  years;"  but  its 
meaning  has  been  extended  by  statute  so  as  to  in- 
clude females  after  marriage,^  or  upon  attaining  the 


Tc]  Vot  zaoocniMd  wlwr*  fozvlgiL 
atatato  not  oompUtd.  with. — (1)  In 

Foster  v.  Waterman,  124  Mass.  592, 
the  court  refused  to  recognize  a  de- 
cree or  adoption  made  in  New  Hamp- 
shire at  a  time  when  both  of  the 
parents  hy  adoption  had  their  domi- 
cile In  Massachusetts,  as  the  New 
Hampshire  statute  Is  timlted  to  cases 
in  which  all  the  parties  have  their 
domicile  in  that  state.  (2)  Where  It 
appeared  that  the  statute  of  the  state 
where  the  adoption  took  place  was 
complted  with  In  every  particular  ex- 
cepting pobBibly  the  requirement  of 
aCRaowledgment,  It  was  held  proper 
to  submit  It  to  the  Jury  to  determine 
whether  or  not  there  had  been  a  suf- 
ficient conformity.  Cook  v.  Bartlett, 
179  Mass.  576,  61  NS  266. 

[d1  Adoption  laws  of  othw  state 
mnn  b*  prored. — Steele  v.  Steele,  I6i 
Mo.  666.  61  SW  815. 

[e]  A  fOMU&  adoptlOB  aUamd  to 
TOld  will  M  sustained  If  In  ac- 
cordance with  the  Ittc  fori  where  the 
laws  of  the  forelsn  state  rendering 
it  Told  are  not  set  out  In  the  plead- 
ing. James  t.  James,  S6  Wash.  656, 
77  P  1082. 

[f]  XntSBtloB  of  tMtatov  controls 
as  to  whether  a  will  Is  to  be  construed 
as  includlngr  children  adopted  In  an- 
other state  or  country.  New  York  L. 
Ins.,  etc.,  Co.  v.  Viele,  161  N.  T.  11, 
55  ma  Sll,  76  AmSR  '238.  And  see 
generally  Wills  [40  Cyc  1452]. 

46.  Van  Matre  v.  Sankey,  148  III. 
536,  36  NB  628,  39  AmSH  196  and  note, 
23  LRA  665;  Keegan  v.  Geraghty,  101 
111.  26, 

47.  Sunderland's  Est.,  60  Iowa 
732,  13  NW  655. 

48.  Brown  v.  Finley,  157  Ala.  424, 
47  S  677,  131  AmSR  68.  21  LRANS 
679  and  note,  16  AnnCas  778. 

[a]  roll  faith  and  credit. — Since 
each  state  has  exclusive  Jurisdiction 
to  regulate  the  transfer  of  real  estate 
■within  its  limits,  the  Alabama  rule 
that  children  adopted  under  the  laws 
of  foreign  states  are  not  entitled  to 
take  property  In  Alabama  by  descent 
from  their  adopting  parents  Is  not  In 
violation  of  the  constitutional  provi- 
sion requiring  each  state  to  give  full 
faith  and  credit  to  the  Judicial  pro- 
ceedings of  every  other  state.  Hood 
V.  McOehee,  189  Fed.  205  [aff  199  Fed. 
989,  117  CCA  664]. 

1.  A  maxim  meaning  "Relative 
words  refer  to  the  next  antecedent, 
unless  by  such  construction  the  mean- 
ing of  the  sentence  would  be  im- 
paired." Broom  Leg.  Max. 

[a]  Appllad  lai  Strobbhar  v.  State. 
55  Flo.  WTTiT*.  S  4:  Sampson 
Com..  5  Watts  &  S.  (Pa.)  885,  388; 
Rockafellow  v.  Hanover  Coal  Co.,  2 
Pa.  Dlst.  108,  111,  12  Pa.  Co,  241,  6 
Kulp  607;  Pwcock  t.  Stookford,  3  De 


a.  M.  &  O.  73,  79,  62  EngCh  SS,  21 
FngL&Bq  203,  43  Reprint  30;-Motson 
Bank  v.  Halter,  18  Ckn.  S.  C.  88,  92; 
Re  lanson,  14  Ont.  I..  82,  87,  9  OntWR 
278;  Phelan  v.  Phelan,  1  U.  C.  C.  P. 
276  294 

s!  A  maxim  meaning  "It  is  the 
office  of  the  judge  to  inatruot  the  Jury 
In  points  of  law— of  the  Jury  to  de- 
cide on  matters  of  fact.**  Broom  Iier. 

Max. 

[a]  AmOM.  Itti  Sparf  v.  U.  S.,  156 
U.  S.  61.  82715  set  273,  39  Ij.  ed.  343; 
Fischer  v.  SpeVl,  94  Minn.  421,  428, 
103  NW  502:  State  v.  Burpee,  66  Vt. 
1,  16,  25  A  964,  36  AmSR  775,  19  LRA 
146;  State  v.  Croteau;  23  Vt.  14,  80. 
54  AmD  90:  Rex  v.  Shipley,  4  Dougl. 
73,  97,  26  BCIi  347,  9»  Reprint  774; 
Pitch  T.  Uurru^  Man.  t.  Wood  74,  93; 
Whitehead  T.  Howard,  9  N.  8.  468, 
469.  ' 

8.  A  maxim  meaning  "Judges,  and 
not  Jurors,  respond  to  quesuona  of 
law,"  Bouvler  L,  I>. 

4.  A  maxim  meaning  "In  order 
rightly  to  comprehend  a  thing.  In- 
quire first  into  the  names,, for  a  right 
knowledge  of  things  depends  upon 
their  names."  Bouvler  L.  D.  [cit  Coke 
Lltt.  68]. 

B.    Standard  D. 

[a]  Seaweed  adrift, — Seaweed  be- 
tween high  and  low  water  mark, 
which  has  not  been  deposited  upon 
the  shore  and  which  during  flood  tide 
is  moved  by  each  rising  and  receding 
wave,  although  the  bottom  of  the 
mass  may  touch  the  beach,  is  adrift 
within  the  statute  and  not  the  prop- 
erty of  a  riparian  owner.  Anuiony 
V.  Olfford,  2  Allen  (Mass.)  649,  6S0. 

6.  See  Ad  Sectam  post. 

7.  Abbott  L.  D.;  Bowen  v.  Wilcox, 
etc..  Sewing  Mach.  Co..  86  III.  11,  12 
(where  It  was  held  that  an  affidavit 
of  merits  appearing  In  the  pleas  of  a 
defendant  entitled  "C  D  ads.  A  B"  is 
the  same  as  "A  B  v.  C  D,"  and  Is 
properly  entitled). 

8.  Abbott  L.  D.;  BurrlU  I..  C 

9.  See  Ad  Sectam  ante. 

10.  A  maxim  meaning  "Suspicion 
strongly  rests  on  the  unfortunate 
side."   Tayler  L.  Gloss. 

IX.    BurrlU  L.  D. 

[a]  Adtunc  exlstens — then  being. 
Reg.  T.  Fenton,  telv.  28,  80  Reprint 
20. 

13.  Reg.  V.  Brownlow,  11  A.  &  E. 
119,  39  ECL  87.  113  Reprint  358. 

13.  Escrlche  Dicclonarlo. 

14.  Schenault  v.  State,  10  Tex.  A. 
410,  411  (where  the  court  said:  "The 
word  adult  seems  to  have  a  well  de- 
fined meaning  both  In  law  and  In  com- 
mon acceptation.  Mr.  Bouvler  de- 
flnes  the  meaning  of  the  word  as  used 
In  the  civil  law,  with  which  we  have 
no  preaoit  concern,  and  says:  In  the 
common  law  an  adult  ia  considered 


one  of  full  age.*  Mr.  Wharton  defines 
the  word  as  signifying  'a  person  of 
full  age.'  Mr.  Webster  gives  as  one 
of  the  meanings  'one  who  has  reached 
the  years  of  manhood.'  In  Raven  v. 
Walte,  1  Swanst.  663,  36  Reprint  602. 
cited  by  Mr.  Bouvler,  the  term  adult 
and  the  phrase  having  arrived  at  the 
age  of  twenty-one  years  appear  to  be 
used  Interchangeably"):  Jordan  Land 
Co.  V.  Freeborn,  149  Wis.  169,  161,  185 
NW  751. 

[a]  Where- an  Indlotmnt  allegM. 
u  assanlt  by  aa  '<aanlt  male,"  and 

the  evidence  showed  that  defendant 
was  "a  railroad  hand,"  and  he  was 
spoken  of  as  a  "man."  and  there  WEts 
no  question  raised  below  as  to  his 
being  an  adult,  the  supreme  court 
will  not  reverse  a  conviction  for  lack 
of  apeoiflo  proof  of  such  fact.  Henkel 
V.  State,  27  Tex.  A.  610,  51^,  11  8W 
671. 

5b1  AnntvaMI  aaMultr-^he  term 
:ult"  fn  a  statute,  making  an  as- 
sault aggravated  "when  committed  by 
an  adult  male  upon  the  peraon  of  a 
female  or  child,  or  by  an  adult  female 
upon  the  person  of  a  child,"  means  a. 
person  who  has  attained  the  full  age 
of  twenty-one  years.  Oalbraith  v. 
SUte,  (Tex.  A.)^13  SW  607;  Henkel 
V.  SUte,  27  Tex.  A.  610,  SIS,  11  SW 
671;  Hall  v.  State,  1«  Tex.  A.  6.  10, 
49  AmR  824;  George  v.  State,  11  Tex. 
A.  95,  96:  Schenault  t.  State,  10  Tex. 
A.  410,  411. 

[c]  Vemalas  laolnded  In  term. — A 
statute  to  prevent  the  sale  of  liquor 
required  that  the  law  should  be  en- 
forced upon  the  petition  of  a  majority 
of  the  adult  residents.  It  was  held 
that  adult  females,  as  well  as  males, 
might  join  In  the  petition.  Blackwell 
V.  State,  36  Ark.  178. 

Ed]  Kunatlo  not  adult — A  general 
order  provided  that  Order  No.  434 
should  apply  to  cases  In  which  an 
adult  was  Interested  In  the  estate  as 
well  as  an  Infant,  and  it  was  held  that 
the  term  "adult,"  as  there  used,  did 
not  Include  a  lunatic.  The  court  said: 
"The  term  adult  used  in  the  4>rder 
thus  gets  Its  Interpretation  as  mean- 
ing one  grown  up  to  the  age  of  man, 
as  opposed  to  infant,  meaning  one 
who  Is  under  age.  There  was  no  In- 
tention to  use  the  term  so  as  to 
include  lunatics  or  persons  of  un- 
sound mind.  These  form  a  class  who 
stand  by  themqelves  In  the  statute 
book,  general  orders,  and  In  the  rules 
of  court,  and  they  are  to  be  regarded 
as  distinct  from  Infants  and  adult 
parties."  Wamock  V.  Prleur.  12  OnL 
Pr.  264,  271. 

IB.  See  Good  Land  Co.  T.  Cole,  131 
Wis.  467,  471.  110  NW  896,  120  AmSR 
1056,  11  AnnCas  806  (holding  that  a 
married  woman  was  an  adult  within 
the  meaning  of  a  statute). 
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age  of  eighteen,"  and  has  even  been  extended  to  in- 
clude corporations  where  the  context  and  purpose  of 

16.  See  De  Sonora  v.  Bankers' 
Mut.  Casualty  Co.,  124  Iowa  576,  584, 
100  NW  5;f2,  104  AmSR  367. 

[a]  Ad  alt  Inbaliltaiita  within  the 
meaning  of  a  statute  prohlbltlnET  the 
•ale  of  intoxicating  Uquora  upon  the 
petition  of  a  majority  of  the  adult 
inhabltanta  of  a  certain  dletrict 
means  all  males  over  the  age  of 
twenty-one  years  and  femalea  over 
the  age  of  eighteen  years.  Wilson  v. 
Lawrence,  70  Ark.  645.  647,  68  SW 
670. 

17.  Jordan  LdUid  Co.  t.  Weeborn, 
149  Wis.  169.  161.  135  NW  751. 

[a]  "Adnlt  owners." — In  Jordan 
Land  Co.  v.  Freeborn,  149  Wis.  159. 
182,  135  NW  751,  the  court  said:  "The 
words  'adult  owners,'  as  used  In  the 
statute,  are  sufflcfently  flexible  to  ad- 
mit or  Including  corporate  owners 
wlthlii  such  legislative  purpose  and 


the  statute  clearly  indicate  that  they  were  intended  to 
be  included  within  its  terms.^'     (Croira  references.'^) 


aim.  Again,  the  sense  of  the  word 
'adult,'  aa  here  used,  taken  In  asso- 
ciation with  the  clauses  In  another 
section  of  the  act  referring  to  minors 
and  others  Incompetent  to  act  for 
themselves.  Indicates  a  grouping  of 
these  classes  and  that  'adiHt'  was  used 
to  distinguish  this  clasa  of  own- 
ers from  such  legally  incompetent 
classes.  All  of  these  considerations 
are  in  harmony  with  and  tend  to  Jirlng 
this  word  within  the  statutory  rule 
embodied  in  section  4971,  Stats. 
(1898),  providing  that  'the  word  "per- 
son" may  extend  and  be  applied  to 
bodies  politic  and  corporate  as  well 
as  to  InalvidualB,'  and  the  rule  of  con- 
struction specified  in  subd.  2,  sec, 
4972,  Stats.  (1S98),  which  provides 
that  'the  word  "person"  shall  extend 
and  be  applied  to  bodies  corporate 
unless  plainly  Inapplicable.'  Another 


consideration  supporting  the  view 
that  corporate  owners  are  embraced 
withinJadult  owners'  is  the  fact  that 
such  corporate  owners  have  every 
other  right,  duty,  burden,  or  obliga- 
tion of  other  landowners  within  a 
district." 

18.  Aloltt 
Adoption  of  see  Adoption  of  Chil- 
dren i  18. 
Age  of: 

Consent  see  Rape   [33  Cyc  1419, 

1420J. 

Majority  see  Infants  £22  Cyc  Sll]. 
Aggravated  assault  by  ofa  female  or 

child  see  Assault  and  Battery  [S 

Cyc  1026]. 
Capacity  to: 

Contract  see  Infanta  [22  Cyc  5801. 

Make  will  see  Wills  (40  Cyc  9991. 

Marry  see  Marriage  t2«  Cyc  8421. 

Tote  see  Electlona  [15  Cyo  290]. 
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